TITLE: 


FEDERAL  REGISTER. 


REEL  NO: 

7  Of  9 

1                         \ 

VOLUME: 

51 

issues: 
pages : 

212-229 
39.8^7-43.166 

DATE: 

November  3  - 

■  November  28>  1986 

PUBLICATION   NO: 

2575 

,  , 

p 

t 

NOTES:        The  paper  and  ink  used  in  the  original  material  affect 

the  quality  of  the  micro-edition.  This  reproduction  is 
made  from  the  best  copy  available. 


THIS  PERIODICAL  MAY  BE  COPYRIGHTED,  IN  WHICH  CASE  THE  CONTENTS  REMAIN  THE  PROPERTY 
OF  THE  COPYRIGHT  OWNER.  THE  MICROFORM  EDITION  IS  REPRODUCED  BY  AGREEMENT  WITH  THE 
PUBLISHER.   DUPLICATION  OR  RESALE  WITHOUT  PERMISSION  IS  PROHIBITED 


UNIVERSITY  MICROFILMS  INTERNATIONAL,  ANN  ARBOR,  MICHIGAN 


VOL 


ISS 


NO 


1986 


UMI 


11-3 
Vol. 


Unite 
Gov€ 
Printi 

SUPERI 
OF  OCX 
Washinc 


OFFICM 
Penalty 


11-3-86     " 

Vol.  51  No.  212 


MONDAY 
November  3,  1986 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


^^^^^^^^^^>9(^^x)f^5-DIGIT   A8106 

A  FR  SERIA300S  NOV   87   R 
SERIALS  PROCESSING 
UNIVl  MICROFILMS  INTL 
300  N  ZEEB  RD       ,„,o. 


ECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US  Government  Pnnting  Office 

(ISSN  0097-6326) 


1986 


UMI 


11-3-8) 
Vol.  51 


\ 


n 


11-3-86 

Vol.  51        Na  212 

PagM  3M47-39M2 


Monday 
November  3,  1986 


Briefinga  Ml  How  T*  Um  te  F«denl  Rasbtaf^ 

For  infanutkiBoa  briefings  ia  Waddi^toB.  DC,  New  York. 

NY.  and  PMafaorgh.  PA.  see  fuiBoonccment  on  the  inside  cover 

ofdiitiMue. 


X 


\ 


BEST  COPY  AVAILABLE 


n 


Federal  Register  /  Vol.  51.  No.  212  /  Monday.  November  3.  1986 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  DistribuUon  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402.  ^ 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for'oNnonths,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations.  , 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  'system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  infonnalion 
necessary  to  research  Federal  agenqy  regulations  which 
directly  affect  them.  There  will  l>e  Bo  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  November  18  at  9:30  a.m. 

WHERE:  National  Archives  Theater, 

8th  and  Pennsylvania  Avenue  NW., 

Washington,  DC 

RESERVATIONS:  Laurice  Clark,  202-523-3419. 


WHEN: 
WHERE: 

RESERVATIONS: 


NEW  YORK,  NY  I 

December  5  at  10:00  ajn. 

Room  305A,  26  Federal  Plaza, 
New  York,  NY 

Arlene  Shapiro  or  Stepdien  Colon, 
New  York  Federal  Information  Center, 
212-264-4810. 


PITTSBURGH,  PA 

WHEN:  December  8  at  1:30  p.m. 

WHERE:  Room  2212,  William  S.  Moorehead  Federal 

Building,  1000  Liberty  Avenue, 
Pittsburgh,  PA  ^^^ 

RESERVATIONS:  Kenneth  Jones  or  Lydi»  Shaw      ' 
Pittsburgh:    412-644-INFO 
Philadelphia:    215-597-1707,  1709 


Contents 


=S!^ 


m 


Administrative  Office  of  United  States  Courts 

NOTICES 

Circuit  executives,  United  States  Courts  of  Appeals; 
certification  applications,  39881 

Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona,  39853 
PROPOSED  RULES 

Milk  marketing  orders: 
Eastern  Colorado,  39863 

AgricuNure  DeiMrtment 

See  Agricultural  Marketing  Service;  Federal  Grain 
Inspection  Service 

Blind  and  Other  Severely  Handicapped,  Commitlee  for 
Purchase  from 

See  Committee  for  Purchase  frona  the  Bluid  and  Other 
Severely  Handicapped 

Bonneville  Power  AdmfcWstraUun 

NOTICES 

Pacific  Northwest-Pacific  Southwest  Intertie  access  policv 
Meetings,  39904  ^^ 

Coast  Guard 

RULES 

Anchorage  regulations: 

New  York,  39857 
Drawbridge  operations:  I 

Ohio,  39857 

Commerce  Department 

See  International  Trade  AdministraUon;  National  Oceanic 
and  Atmospheric  Administration 

Committee  for  Purchase  from  the  Blind  and  Othw 
Severely  Handicapped 

NOTICES 

Procurement  list,  1987: 
Establishment.  39946 

-Committee  for  the  Implemmtatfon  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles; 
Northern  Mariana  Islands,  39902 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Aqt,  39943 

Settlement  agreements:  /^ 

Black  &  Decker  (U.S.).  Inc.,  39903  "^ 

Council  on  Environmental  Quality 

NOTICES 

Meetings;  Sunshine  Act,  39943 

Defense  Department 

PROPOStEO  RULES 

Federal  Acquisition  Regulation  (FAR): 
Labor  standards  for  constmctitm  contracts,  39904 


Federal  Register 

Vol.  51,  No.  212 

Monday,  November  3,  1986 


Employment  and  Training  Administration 

NOTICES 

Job  Training  Partnership  Act: 

Migrant  and  seasonal  farmworker  programs 

Performance  standards;  methodology.  39923 

Energy  Department 

See  Bonneville  Power  Administration;  Federal  Enei^ 
Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
Land  disposal  restrictions  for  solvent  and  dioxin- 
containing  hazardous  waste;  briefings,  39659 
PROPOSED  RULES  *     ^^^ 

Hazardous  waste: 
Identificati(Mi  and  Usting-- 
Exclusions,  39968 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  39943 

Executhre  Office  of  the  President 

See  Council  on  Environmental  Quality;  Presidential 
Documents 

Federal  Aviation  Administration 

RtlLES 

Contrd  zones.  39855 

PROPOSED  RULES 

Airworthiness  directives: 

Boeing.  39864 

Lockheed,  39865 
Control  zones,  39866 
Transition  areas,  39867 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Amateur  service — 
Frequencies  and  emissions,  etc.  (WARC 
implementation);  correction,  39861 

Federal  Election  Commission  •    ~ 

NOTICES 

Meetings;  Sunshine  Act,  39943 

Federal  Emergency  Management  Agency 

^ RULES 

Flood  insurance;  communities  eligible  for  sale: 
Pennsylvania  et  al.,  39859 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Kansas  Gas  &  Electric  Co.  et  al.,  39911 
Environmental  statements;  availability,  etc.: 

Twin  Falls  Canal  Co.  et  al.,  39912 


i 


F«d«ral  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Ohio.  39881 
Tennessee,  39881 
Texas  and  Wisconsin,  39882 

FederalMarttime  Commission 

NOTICES 

Agreements  filed,  etc.,  39913 
Investigations,  hearings,  petitions,  etc.: 
Island  Ocean  Terminal  Agreement,  39912 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
N4it8ubishi  Trust  &  Banking  Corp.,  39914 
Orange  County  Banking  Corp.,  39914 
SouthTrust  Corp.  et  al.,  39914 

Fiscal  Service 

RULES 

Bonds,  U.S.  Savings: 
Minimum  investment  yield  and  maturity  periods,  39990 

Food  and  Drug  Administration 

RULES 

Color  additives: 

FD&C  Red  Na  3,  eta;  provisional  listing,  39856 
NOTICES 
Meetings: 

Federation  of  American  Societies  for  Experimental 
Biology's  Scientific  Steering  Group,  39916 

General  Services  Administration 

RULES 

Acquisition  regulations:  , 

Approval  level  for  resolving  disagreements  on  preawardi 

surveys,  39861 
Architect-engineer  services;  letter  contracts,  39862 

PROPOSED  RULES  I 

Federal  Acquisition  Regulation  (FAR):  I 

Labor  standards  for  construction  contracts,  39964 

NOTICES 

Environmental  statements;  availability,  etc.: 

Oakland  Federal  Buildiiig,  CA,  39915 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  39915 

r 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Public  Health 
Service 

NOTICES 

Federal  financial  participation  in  State  assistance 
expenditures  (AFDC,  Medicaid,  etc.),  39915 

Interior  Department 

See  also  Land  Management  Bureau;  Minerals  Management 

Service 
NOTICES 

Privacy  Act;  systems  of  records,  39918 
International  Trade  Administration 

NOTICES 

Antidumping: 
Fresh  cut  flowers  from — 
Canada,  39884 
Colombia,  39887 


Costa  Rica,  39890 

Ecuador,  39892 

Kenya,  39895 

Mexico,  39896 

Peru,  39899 
Hot-rolled  carbon  steel  plate  cut  to  length  from  Brazil, 

39882 
Standard  carnations  from  Chile,  3988S 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Itawamba  County  Development  £)ouncil,  39921 
Spokane  International  Railroad  COm  39921 
Tioga  Central  Railroad  Co.,  39922 

Justice  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
39922 


Labor  Department 

Se^'&nployment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availabihty,  etc.: 

Lander  Resource  Area,  WY,  39920 
Mineral  patent  applications: 

Alaska,  39921 
Withdrawal  and  reservation  of  lands: 

Utah.  39920 

Minerals  Management  Service 

NOTICES 

Meetings:  / 

Outer  Continental  Shelf  Advisory  Boitrd,  39921 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Labor  standards  for  construction  contracts,  39964 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  theft  prevention  standard: 
Theft  data  for  1985.  39877  1 

NOTICES  I 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Motors  Corp..  39933 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Marine  mammals: 

Commercial  fishing  operations — 
Taking  and  importing;  yellowfin  tuna,  39901 
Meetings: 

Pacific  Fishery  Management  Council,  39901 

National  Science  Foundation 

NOTICES 

Meetings: 
International  Programs  Advisory  Committee,  39926 

Nelghl}orhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  39943 


r  ■         -    . 

Federal  Register  /  Vol.  51.  No.  212  /  Monday.  November  3.  igSG  /  Contents 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Florida  Power  &  Light  Co..  39926 
Applications,  hearings,  determinations,  etc.: 

Mississippi  Power  &  Light  Co.  et  al.,  39927 

Personnel  Management  Office 

RULES 

Pay  administration: 
Prevaihng  rate  systems — 
Virgin  Islands,  39853 

Presidentiai  Documents 

PROCLAMATIONS 

Special  observances: 
Child  Identification  and  Safety  Information  Day,  National 

(Proc.  5563).  39851 
Crack/Cocaine  Awareness  Month  (Proc.  5562).  39849 
ADMINtSTDATIVE  ORDERS 

Nicaraguan  Democratic  Resistance;  U.S.  assistance 
(Presidential  Determination  No.  8772^f  October  22, 
1986).  39847 

Public  Healtli  Service 

See  also  Food  and  Drug  Administration 

NOTICES 

Health  education  assistance  loan  (HEAL)  program: 

Insurance -premium  rates  and  interest  rates,  39917 
National  toxicology  program: 

Toxicology  and  carcinogenesis  studies — 
Benzyl  acetate,  39917 

Dimethylvinyl  chloride,  39917 

■  r 

Researcl)  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  39933,  39937 
(2  documents) 

Securities  and  Excttange  Commission 

PROPOSED  RULES 

Practice  rules: 
Hearings  in  proceedings  against  professionals  (Rule  2(e) 

Correction,  39868 
Securities: 
^    Pricing  amendments  and  prospectus  filing  procedures, 

39868 
NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 

Philadelphia  Stock  Exchange,  Inc.,  39930 
Applications,  hearings,  determinations,  etc.: 

Oakwood  Homes  Corp.,  39930 

State  Department 

NOTICES 

Meetings: 
Shipping  Coordinating  Committee.  39930 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Ti'affic  Safety  Administration; 
Research  and  Special  Programs  Administration 


NOTICES 

Agency  information  collection  activities  under  0MB  review, 

39931 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  39933 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  39932 

Treasury  Department 

See  also  Fiscal  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
39941 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
39941 

Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
39941 


Separate  Parts  In  This  Issue 

Part  11 

Committee  for  Purchase  fit)m  Blind  and  Other  Severely 
Handicapped.  39946 

Partni 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration.  39964 

Part  IV 

Environmental  Protection  Agency,  39968 

PartV 

Department  of  the  Treasury,  Fiscal  Service,  39990 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


VI 


Federal  Register  /  Vol.  51.  No.  212  /  Monday.  November  3, 1986  /  Contents 


UM 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cunwlative  list  of  ttie  parts  affected  tfus  month  can  be  found  in 
the  Reader  Aids  section  at  tt>e  end  of  this  issue.  . 

3CFB  / 

PrMidenlMl  Determinations: 
Ho.  87-2  Of 
October  22.  1986 39847 

5562...... 39849 

5563 39851 

SCFR 

532 39853 

7CFR 

910 _ 39853 

1137 39863 

14  CFR 

71 39855 

PropoMd  RutoK 

39  (2  documents) 39864, 

39865 

71  (2  documents) 39866. 

39867 

17  CFR 

PropcMMl  RutoS! 

201 39868 

229 39868 

230 39868 

21  CFR 

81 39856 

31  CFR  ^ 

316 39990 

332 39990 

342 39990 

351 39990 

352 39990 

33  CFR 

110 39857 

117 39857 

40  CFR 

260 39859 

261 39859 

262 39859 

264 39859 

265 _....  39859 

268 39859 

270 39659 

271 39859 

Pronoaart  RuIas: 

261 39968 

44  CFR 

64 39859 

47  CFR 

97 39859 

48  CFR 

502 39861 

509 39861 

,516 39862 

PropoMd  Rules: 

1 39964 

22 39964 

52 39964 

53 39964 

49  CFR 

PropoMd  Rul#s: 

Oh.  V 39877 


^ 


39847 


Federal  RegUtar 

Vol.  51.  No.  212 

Monday,  November  3,  1986 

Title  3—  i 

The  President 


Presidential  Documents 


Presidential  Determination  No.  87-2  of  October  22,  1986 
Assistance  to  the  Nicaraguan  Democratic  Resistance 


[FR  Doc.  86-24882 

Filed  10-30-86;  12:17  pm] 

Billing  code  3195-01-M 


Memorandum  for  the  Secretary  of  State 

In  accordance  with  Title  II.  Section  211(d)(1).  of  the  act  making  appropriations 
for  mihtary  construction  for  the  Department  of  Defense  for  the  fiscal  year 
ending  September  30.  1987.  as  contained  in  Public  Uw  99-500.  approved  on 
October  18,  1986  (the  "Act"),  I  hereby  determine  that  the  conditions  set  forth 
m  that  section  with  respect  to  the  Nicaraguan  democratic  resistance  have 
been  met,  specifically: 

That  Nicaraguan  democratic  resistance  groups  receiving  assistance  under  the 
Act  have  agreed  to  and  are  beginning  to  implement: 

(a)  Confederation  and  reform  measures  to'broaden  their  leadership  base; 

(b)  coordination  of  their  efforts; 

(c)  elimination  of  human  rights  abuses; 

(d)  pursuit  of  a  defined  and  coordinated  program  for  achieving  representative 
democracy  in  Nicaragua; 

(e)  subordination  of  military  forces  to  civihan  leadership;  and 

(f)  application  of  rigorous  standards,  procedui^s,  and  controls  to  assure  that 
funds  transferred  under  Section  206(a)  of  the  Act  are  fully  accounted  for  and 
are  used  exclusively  for  the  purpose  authorized  by  the  Act. 

In  making  this  determination,  I  have  taken  into  account  the  factors  set  forth  in 
Section  211(d)(2)  of  the  Act. 

You  are  hereby  directed  to  report  this  determination  to  the  Congress.  This 
memorandum  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  October  22,  1986. 
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Presidential  Documents 


Proclamation  5562  of  October  31,  1986 
Crack/Cocaine  Awareness  Month,  1986 


By  the  President  of  the  United  States  of  America 


(FR  Doc  86-24971 

Filed  10-31-68;  12:05  pmj 

Billing  code  3105-01-M 


A  Proclamation 

Cocaine  poses  a  serious  threat  to  our  Nation.  Long  masquerading  as  glamor- 
ous and  relabvely  harmless,  cocaine  has  revealed  its  own  deldly  hnith- 
cocaine  is  a  kiUer.  It  can  cause  seizures,  heart  attacks,  and  strokes.  It  is 
indifferent  m  its  destruction,  striking  regular  users  and  initiates  alike.  The 
ttagic  deaths  this  past  summer  of  two  promising  young  athletes  force  us  to 
recognize  the  temble  price  this  deadly  drug  exacts. 

The  tragedy  of  mined  lives  and  lost  opportunities  for  personal  growth  and 
productivity  cannot  be  adequately  measured  in  dollars.  It  is  too  heavy  a  price 
for  our  citizens  and  for  our  Nation.  As  the  consequences  of  cocaine  use  have 
been  revealed,  public  awareness  of  the  cocaine  problem  has  increased.  Yet 
many  mdividuals  continue  to  use  cocaine,  whether  out  of  ignorance  or  unwill- 
ingness to  beheve  its  high  risks.  More  than  22  miUion  Americans  have  tried 
tne  drug  at  some  time,  and  5.8  million  are  current  users. 

Despite  the  best  efforts  by  law  enforcement  officials,  cocaine  continues  to 
come  into  our  country  at  alarming  levels,  supplied  by  ruthless  criminals  who 
draw  their  power  from  public  acquiescence.  Bigger  supplies  and  lower  prices 
nave  put  cocame  m  the  hands  of  people  who  were  never  before  tempted  to  use 

Today,  an  even  more  devastating  form  of  cocaine— "crack"— has  appeared, 
u-ack  IS  smoked,  producing  immediate  effects  in  the  user.  It  is  relatively 
mexpensive.  but  is  so  powerfully  addictive  that  the  user,  even  a  first-time 
user,  feelsan  overwhehning  compulsion  for  more.  Crack  is  used  by  people  of 
all  ages.  Tra^caUy.  it  is  sold  to  and  used  by  even  11-  and  12-year-old8.  To 
mothers  and  fathers,  boys  and  girls  at  this  age  are  children.  To  a  cocaine 
dealer,  they  are  just  another  market. 

The  Confess,  by  PubUc  Uw  9ft-481.  has  designated  October  1986  as  "Crack/ 
Cocame  Awareness  Month"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  that  occasion. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  October  1986  as  Crack/Cocaine 
Awareness  Month.  I  call  on  each  American  to  seek  every  opportunity  to 
educate  youreelf  and  others  about  cocaine  and  to  be  unyielding  in  your 
AmeriM '^^      cocaine  users  and  inflexible  in  your  commitment  to  a  drug-free 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirty-first  day  of 
October,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of  the 
Independence  of  the  lAite4«tate8  of  America  the  two  hundred  and  eleventh 


a 
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Proclamation  5563  of  October  31,  1986 

National  Child  Identification  and  Safety  Information  Day,  1986 


(FR  Doc.  86-24972 

Filed  10-31-86;  12:06  pmj 

Billmg  code  3195-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation  *^ 

Tlie  American  people  are  becoming  increasingly  aware  of  the  incidence  of 
abduction  and  exploitation  of  the  children  of  the  United  States.  In  order  to 
combat  this  threat,  many  private  organizations  and  their  dedicated  volunteers 
have  established  programs  to  teach  safety  measures  to  children. 

All  across  our  country,  in  towns,  cities,  and  rural  areas  alike,  corporations, 
CIVIC  associations,  church  groups,  and  individual  citizens  are  working  together 
to  strengthen  the  American  family.  Too  often,  we  neglect  to  warn  and  protect 
these  families  from  the  most  devastating  blow  they  can  suffer,  the  discovery 
that  a  child  is  missing.  Many  communities  have  neighborhood  watch  programs 
to  help  guard  their  possessions  from  theft.  Should  we  do  anything  less  for  our 
children?  Protecting  the  Uves  of  these  innocents  is  a  community-wide  respon- 
sibility. As  part  of  this  effort,  many  parents  have  estabUshed  fingerprint  and 
other  identification  records  that  wiU  aid  in  locating  their  children  should  the 
unthinkable  ever  happen. 

To  focus  national  attenHon  on  this  problem  during  Halloween,  when  parents 
are  especially  aware  of  possible  threats  to  the  safety  of  their  children,  the 
Congress,  by  Public  Uw  99-520,  has  designated  October  31, 1986.  as  "National 
Child  Identification  and  Safety  Information  Day"  and  authorized  and  request- 
ed the  President  to  issue  a  proclamation  in  observance  of  this  occasion. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
Amenca,  do  hereby  proclaim  October  31,  1986,  as  National  Child  Identifica- 
bon  and  Safety  Information  Day,  and  I  caU  upon  the  people  of  the  United 
States  to  observe  such  day  with  appropriate  and  safe  ceremonies  and  activi- 
ties. 

IN  VmrjESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirty-first  day  of 
October,  m  the  year  of  our  Lord  nineteen  hundred  and  ei^ty-sbc.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicatxiity  and  legal  effect  most 
of  wtMch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  »»hich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

Pay  Administration;  Prevailing  Rate 
Systems 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 


summary:  This  rule  establishes  a 
special  pay  plan  for  U.S.  citizen  wage 
employees  in  the  Virgin  Islands.  The 
new  plan  is  designed  to  provide  a 
permanent  and  equitable  method  for 
determining  rates  of  pay  for  covered 
employees  in  the  Virgin  Islands.  The 
rule  is  necessary  because  the  local 
industry/employment  structure  in  the 
Virgin  Islands  does  not  meet  the  test  of 
survey  adequacy  (estabUshment  under 
wage  system  regulations]  to  be 
considered  a  separate  wage  area. 
EFFECTIVE  DATE:  December  3, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Allan  Summers  (202)  632-7830. 
SUPPLEMENTARY  INFORMATION:  On  July 

15, 1986,  the  Office  of  Personnel 
Management  (OPM)  pubhshed  proposed 
regulations  (51  FR  25531)  to  establish  a 
special  pay  plan  for  U.S.  citizen  wage 
employees  in  the  Virgin  Islands.  The 
proposed  regulations  provided  a  60-day 
period  for  public  commenL  OPM 
received  no  comments  during  this 
period. 

Even  though  there  were  no  public 
comments,  OPM  did  make  one  editorial 
change  (§  532.234(b))  to  clarify  that  each 
grade  and  each  step  of  the  Virgin 
Islands  special  schedule  will  be 
adjusted  during  fiscal  years  1987. 1988, 
and  1989. 

OPM  will  proceed  to  implement  these 
regulations  effective  with  the  date  of  the 
fiscal  year  1987  adjustment  to  the 
overseas  schedule.  The  Department  of 


Defense,  as  lead  agency,  will  issue  all 
future  Virgin  Islands  sdiedules. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Relations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  are  changes  that  will 
affect  only  employees  of  the  Federal 
Government. 

list  of  Subjecto  in  5  CFR  Part  532 

Administrative  practice  and 
procedures,  Government  employees, 
Wages. 

U.S.  Office  of  Personnel  Management. 

Conatanoe  Honiar, 

Director. 

Accordingly,  OPM  is  proposhig  to 
amend  5  CFR  Part  532  as  follows: 

PART  532— PREVAIUNQ  RATE 
SYSTEMS 

1.  The  authority  citation  for  Part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346;  §  532.707 
also  iasned  under  5  U.S.C.  552,  Freedom  of 
Infonnation  Act,  Pub.  L  92-502. 

2.  Section  532.233  is  amended  by 
revising  paragraph^^(a)  to  read  as  follows: 

SS32.233    Rogularapproprtotad  fund  wage 
■Giw<ktos  In  foreign  araes  and  certain  U.S. 


(a)  The  Office  of  Personnel 
Management  shall  issue  regular 
appropfiated  fund  wage  schedules  for 
U.S.  citizens  who  are  employees  in 
foreign  areas.  The  Department  of 
Defense  shall  issue  wage  schedules  for 
employees  in  Guam  and  Midway  and, 
effective  on  the  date  of  the  fiscal  year 
1990  adjustment,  in  the  Virgin  Islands. 
The  Department  of  Transportation  shall 
issue  wage  schedules  for  employees  in 
American  Samoa.  Hiese  scheduJes  will 
provide  rates  of  pay  for  nonsupervisory, 
leader,  supervisory,  and  production 
facihtating  employees. 

3.  A  new  §  532.234  is  added  to  read  as 
follows: 

§532.234^   Virgin  Islands  special  wage 
•chedulea. 

(a)  The  Department  of  Defense  shall 
issue  special  wage  schedules  for  U.S. 
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citizen  wage  employees  in  the  Virgin 
Islands  in  fiscal  years  1987, 1988,  and 
1989.  These  schedides  will  provide  rates 
of  pay  for  nonsupervisory,  leader,  and 
supervisory  employees. 

(b)  In  each  of  the  three  fiscal  years,  on 
the  effective  date  of  the  foreign  areas 
schedules  as  prescribed  in  §532.233, 
each  grade  and  each  step  of  the  Virgin 
Islands  special  schedules  will  be 
increased  by — 

(1)  The  same  cents  per  hour  as  the 
fiscal  year's  adjustment  in  the  foreign 
areas  schedules  at  the  corresponding 
grade  and  step;  plus 

(2)  An  amount  at  each  grade  and  step 
equal  as  nearly  as  possible,  to  one- 
fourth  of  the  difference  between  the  FY 
1986  Virgin  Islands  special  schedules 
and  the  FY  1986  foreign  areas  schedules. 

(c)  The  Virgin  Islands  special 
schedules  will  be  abolished  in  FY  1990 
on  the  effjBctive  date  of  the  adjustment 
in  the  foreign  areas  schedules,  and 
Virgin  Islands  wage  employees  will 
become  subject  to  the  foreign  areas 
schedules  as  prescribed  in  S  532.233. 

[FR  Doa  86-24774  Filed  10-31-86;  8:45  am] 
BUJNO  cooc  tsis-ei-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  910 

Lemons  Grown  in  Calif  omia  and 
Arizona;  Amendment  of  Rules  and 
Regulations 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  has  decided  to 
leave  in  effect  an  interim  final  rule 
which  will:  Allow  handlers  of  organic 
lemons  to  ship  250  cartons  per  week  of 
such  lemons  without  regard  to  volume 
and  size  regulations  under  the  order, 
permit  the  optional  use  of  upward 
adjustments  by  handlers  in  Districts  l 
and  3  up  to  100  percent  of  their  average 
weekly  picks;  and  provide  that  District  2 
handlers  whose  picks  are  interrupted  for 
four  or  more  successive  weeks  (rather 
than  eight  or  more  successive  weeks  as 
previously  provided  in  the  regulations) 
may  apply  for  a  new  prorate  base.  This 
rule  will  also  make  these  changes 
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effective  for  subsequent  crop  years. 

These  actions  provide  lemon  handlers 

with  additional  flexibilities  to  enable 

them  to  market  their  lemons  more 

advantageously. 

■fPlLilVE  date:  On  and  after  December 

3.1986. 

KM  RMTHOI  INFORMATION  CONTACT 

Ronald  L  Goffi.  Chief,  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  Washington,  DC  20250, 
telephone  (202)  447-5697. 
•UPHflMENTAIIY  INRMMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  CRFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  diq)roportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  final  rule  amends  rules  and 
regulations  which  pertain  to  handlers' 
prorate  bases,  upward  adjustment  of 
handlers'  average  weekly  picks,  and  the 
exemption  of  organic  lemons  irom 
volume  and  size  requirements.  In 
addition,  this  rule  makes  such 
amendments  effective  for  subsequent 
crop  years. 

It  is  estimated  that  approximately  85 
handlers  of  California-Arizona  lemons 
under  the  marketing  order  for  lemons 
grown  in  California  and  Arizona  will  be 
subject  to  regulation  during  the  course 
of  the  current  season  aiM  that  the  great 
majority  of  these  firms  may  be  classified 
as  small  entities.  This  action  has  been 
recommended  by  the  committee  and  has 
been  implemented  in  previous  seasons. 
There  is  no  anticipated  adverse 
economic  impact  on  small  entities 
because  this  action  relieves  restrictions 
on  handlers  and  provides  them  with 
increased  marketing  flexibilities.  In 
addition,  there  is  no  increased  burden  in 
either  reporting  or  recordkeeping  for 
handlers  to  comply  with  the  terms  of 
these  revised  regulations. 

An  interim  final  rule  was  issued  on 
July  31, 1986,  and  was  published  in  the 


Federal  Register  on  August  5, 1986  (51 
FR  28059).  Interested  persons  were  given 
until  September4, 1986,  to  submit 
written  comments  on  making  these 
amendments  effective  for  subsequent 
crop  years.  No  comments  were  received. 

The  first  change  will  allow  the 
handling  of  organic  lemons  without 
regard  to  volume  and  size  requirements 
that  may  be  issued  under  the  order  if 
certain  safeguards  are  met.  Under  the 
amendment,  each  handler  of  organic 
lemons  will  be  required  to  apply  to  the 
committee  for  exemption  from  such 
regulations  and  furnish  necessary 
information  to  the  committee.  The 
amendment  will  allow  handlers  to  ship 
up  to  250  cartons  of  organic  lemons  each 
week  to  designated  market  outlets,  e.g. 
health  food  stores.  This  action  is 
designed  to  facilitate  the  marketing  of 
organic  lemons.  A  similar  exemption  for 
the  handling  of  organic  lemons  has  been 
in  effect  for  the  past  three  marketing 
seasons. 

The  marketing  order  provides  that  the 
prorate  base  of  each  handler  be  based 
upon  the  handler's  average  weekly  pick 
(die  average  weekly  amount  of  lemons 
harvested  and  delivered  to  such 
handler's  packinghouse  during  a 
specified  niunber  of  weeks  preceding  the 
computation  date).  Provision  for  100 
percent  upward  adjustment  of  average 
weekly  picks  of  handlers  in  Districts  1 
and  3  is  currendy  in  effect  and  such 
provision  has  been  in  effect  since  1980. 
Continuance  of  such  a  provision  will 
allow  Districts  1  and  3  handlers  the 
option  of  receiving  a  larger  proportion  of 
their  allotment  earlier  in  the  season,  and 
enable  them  to  use  their  proportionate 
share  of  the  marketing  opportunity  more 
advantageously. 

This  final  rule  also  changes  from  eight 
to  four  the  minimum  number  of 
successive  weeks  during  which  picks 
are  interrupted  by  District  2  handlers, 
before  they  may  apply  for  a  new  prorate 
base.  Under  provisions  of  the  marketing 
order,  District  2  handlers  who  become 
eligible  for  a  new  prorate  base  may  also 
apply  for  accelerated  averaging  of 
weekly  picks  and  upward  adjustments 
to  receive  additional  allotment.  Section 
910.53(h]  provides  that  the  number  of 
weeks  specified  in  S  910.53(f)(2)  may  be 
changed  throu^  informal  rulemaking. 
Such  an  amentknent  will  afford  District 
2  handlers  the  opportunity  to  receive 
adjusted  allotment  to  handle  lemons  on 
an  accelerated  basis.  A  similar  rule  has 
been  authorized  in  past  seasons.  Since 
the  rule  is  being  made  effective  for  this 
crop  year  and  for  subsequent  crop  years 
the  term  "8  successive  weeks"  in  the 
first  sentence  of  S  910.153(e)(2)  is 
amended  to  read  "4  successive  weeks." 


This  rule  is  issued  under  Marketing 
Order  No.  910,  as  amended  (7  CFR  Part 
910),  regulating  the  handling  of  lemons 
grown  in  California  and  Arizona.  The 
order  is  effective  under  the  AgricultOral 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  rule  is 
based  upon  the  recommendations  and 
information  submitted  by  the  Lemon 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
Lemons,  California,  and  Arizona. 

PART  910— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 46  Stat.  31,  as 
amended:  7  U.S.C.  em-«74. 

2.  Section  910.153  is  amended  by 
removing  "8  successive  weeks"  from  the 
first  sentence  of  paragraph  (e)(2)  and  by 
inserting  "4  successive  weeks"  in  place 
thereof,  and  by  revising  the  first 
sentence  of  paragraph  (e)(3)  to  read  as 
follows;     - 

§910.153    Prorate  basM  and  allotments. 

***** 

(e)  •  •  * 

(3)  Granting  of  upward  adjustment  for 
Districts  1  and  3  applicants. 

Upon  receiving  a  duly  filed 
application  for  an  upward  adjustment 
by  a  District  1  or  3  handler  pursuant  to 
§  910.53(f)(^,  the  committee  shall  adjust 
the  average  weekly  pick  of  such  handler 
by  increasing  such  picks  in  the  amount 
requested,  but  not  in  excess  of  100 
percent  of  such  handler's  average 
weekly  pick.  *  *  * 
***** 

3.  Section  910.180  is  amended  by 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows:  I 

§910.180    Lemons  not  subject  to 
regulation. 

***** 

(d)  •  *  • 

(3)  Any  person  may  be  granted  an 
exemption  of  up  to  250  cartons  per 
week,  or  an  equivalent  amount  thereof, 
to  market  or  distribute  organic  lemons  to 
organic  or  health  food  wholesalers  or 
retailers.  Such  lemons  shall  be  exempt 
from  volume  and  SKe  requirements 
issued  under  this  part.  Persons  shall  file 
with  the  conmiittee  an  application  for 
exemption  as  described  in  paragraph 
(d)(1)  of  this  section.  Such  persons  shall 
also  file  weekly  reports  (LAC  Form  8) 
during  each  week  i|i  which  such  organic 
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lemons  are  shipped.  For  purposes  of  this 
section,  "organic  lemons"  means  lemons 
which  are  produced,  harvested, 
distributed,  stored,  processed,  and 
packaged  without  application  of 
synthetically  compounded  fertilizers, 
pesticides,  or  growth  regulators.  In 
addition,  no  synthetically  compounded 
fertilizers,  pesticides,  or  growth 
regulators  shall  be  applied  bv  the 
grower  to  the  field  or  art    .n  which  the 
lemons  are  grown  for  12  months  prior  to 
the  appearance  of  flower  buds  and 
throughout  the  entire  growing  and 
harvest  season  for  lemons. 
***** 

Dated:  October  28, 1988. 
Joseph  A.  Gribbiii, 

Director.  Fruil  and  Vegetable  Division. 

Agricultural  Marketing  Service. 

[FR  Doc.  8&-24700  Filed  10-31-86;  8:45  am] 

BtLUNG  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docltat  No.  SG-AEA-IO] 

Alteration  of  Control  Zone,  Atlantic 
City  International  Airport  and  Atlantic 
City  Municipal/Bader  Field,  NJ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  Request  for 
comments. 

SUMMARY:  The  nature  of  this  action  is  to 
cancel  the  existing  Atlantic  City 
International  Airport,  NJ,  and  the 
Atlantic  City  Municipal/Bader  Field,  NJ, 
Control  Zones  and  designate  a  new 
control  zone  in  the  same  approximate 
area  as  the  existing  control  zones.  This 
action  is  taken  to  provide  all  users  of  the 
Atlantic  City  International  and  Atlantic 
City  Municipal/Bader  Field  Airports 
those  services  associated  with  the 
Control  Zone. 

DATES:  Effective  Date:  November  3, 
1986. 

Comment  Date:  Comments  must  be 
received  on  or  before  December  17, 
1986. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Glenn  A.  Bales,  Manager, 
Airspace  Planning  Branch,  AEA-530, 
Federal  Aviation  Administration, 
Docket  86-AEA-lO,  Fitzgerald  Federal 
Building  (formerly  Federal  Building), 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviation  Administration, 


Fitzgerald  Federal  Building  (formerly 
Federal  Building),  John  F.  Keimedy 
International  Airport  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Planning  Branch,  AEA- 
530,  Ait  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building,  J.F.K.  International 
Airport,  Jamaica,  New  York  11430; 
Telephone:  (718)  917-1228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  A.  Bales,  Airspace  Planning 
Branchb  AEA-53a  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  I.F.K. 
International  Airport,  Jamaica,  New 
York  11430;  Telephone:  (718)  917-1228. 

SUPPLGMENTARY  INFORMATION:  On 

October  4, 1985,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulation  (14  CFR  Part  71)  to  designate 
a  new  control  zone  for  Atlantic  City 
Municipal/Bader  Field,  cancel  the 
existing  Atlantic  City  Control  Zone,  and 
designate  a  new  Atlantic  City 
International  Airport  Control  Zone  in 
the  sane  approximate  area  as  the 
existing  control  zone  (50  FR  46751). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  coQunents  objecting  to  the  proposal 
were  received.  One  comment  received 
supported  establishment  of  a  separate 
control  zone  to  reduce  delays  and 
enhance  safety.  The  rule  was  adopted  as 
published  in  Handbook  7400.6B  dated 
January  2, 1986.  Since  its  adoption, 
weather  reporting  capabilities  have 
been  consistently  unavailable.  Since 
weather  reporting  service  has  been 
suspended  for  an  indefinite  period  of 
time,  permanent  shutdown  of  service 
has  resulted.  The  weather  reporting  and 
communications  capability  of  Atlantic 
City  Air  Traffic  Control  to  provide 
protection  for  aircraft  operating  to  and 
from  Atlantic  City  Municipal/Bader 
Field  has  been  ascertained.  The  Current 
AUantic  City  International  Control  Zone 
airspace  abuts  the  AUantic  City 
Municipal/Bader  Field  Control  Zone 
Airspace;  AUantic  City  Air  Traffic 
Control  can  and  will  provide  the  service 
required  for  the  AUantic  City  Municipal/ 
Bader  Field  Conti-ol  Zone. 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  cancels  the  existing 
AUantic  City  International  Airport  NJ, 
and  the  AUantic  City  Municipal/Bader 
Field,  NJ,  Control  Zones  and  designates 
a  new  control  zone  in  the  same 
approximate  area  as  the  existing  control 


zones  and  was  not  preceded  by  notice 
and  public  procedure,  comments  are 
invited  on  the  rule.  When  the  comment 
period  ends,  the  Federal  Aviation 
Administration  (FAA)  will  use  the 
comments  submitted  together  with 
other  available  information,  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemt^dng  proceedings  to 
amend  the  regulation.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particulasly  helpful  in  developing 
reasoned  regulatory  decisions. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  rule  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the  « 

following  statement  is  made: 
"Conunents  to  Airspace  Docket  Na  86- 
AEA-10."  The  postcard  wUl  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  avaUable  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comm'ents. 

The  Rule 

.    The  purpose  of  this  amendment  to 
S  71.171  of  Part  71  of  Uie  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  cancel  the  existing  AUantic^City 
International  Airport,  NJ,  and  the 
AUantic  City  Municipal/Bader  Field,  NJ. 
Control  Zones  and  designate  a  new 
control  zone  in  the  same  approximate 
area  as  the  existing  control  zones.  The 
FAA  has  identified  a  discrepancy  in  the 
weather  reporting  capability  at  AUantic 
City  Municipal/Bader  Field  and  the 
weather  reporting  requirements  and 
criteria  for  control  zone  designation; 
therefore,  in  order  to  provide  all  users  of 
the  AUantic  City  International,  and 
AUantic  City  Municipal  Bader  Field 
Airports  those  services  associated  with 
the  Control  Zone  and  to  be  consistent 
with  the  Agency's  Safety  Mandate,  Uie 
present  AUantic  City  International 
Airport  NJ.  and  the  AUantic  City 
Municipal/Bader  Field,  NJ,  Control 
Zones  will  be  canceled  and  a  new 
control  zone  in  the  same  approximate 
area  as  the  existing  control  zones  will 
be  established.  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  74eo.6B  dated 
January  2, 1986. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
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immediate  need  for  a  regulation  to 
cancel  the  existing  Atlantic  City 
International  Airport,  N],  and  the 
Atlantic  City  Municipal/Bader  Field,  N], 
Control  Zones  and  designate  a  new 
control  zone  in  the  same  approximate 
area  as  the  existing  control  zones. 
Therefore,  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  is 
impracticable  and  contrary  to  the  public 
interest  For  that  same  reason,  I  find  that 
good  cause  exists  for  making  this 
amendment  effective  upon  publication 
in  the  Federal  Register. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 
Control  zone,  Aviation  safety. 
Adoption  of  the  Amendment 
PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
ExecuUve  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-440.  January  12. 1983);  14 
CFR  11.68.  V^ 

S  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Atlutic  aty  IntMiiatianal  Aiiport.  N) 
[Removsd] 

By  removing  the  title  and  text 

Atlantic  Qty  Munidpal/Bader  Field,  N) 
[Ramovad] 

By  removing  the  title  and  text. 

Aliulic  aty,  N)  (New| 

Within  a  5-mile  radius  of  the  center,  lat. 
39*27'22"  N.,  long.  74'34'41"  W.,  of  NAFEC 
Atlantic  City  Airport.  Atlantic  Qty,  NJ; 
within  3  miles  each  side  of  the  Atlantic  City 
VORTAC  303*  radial,  extending  from  the  5- 


mile  radius  of  the  qenter.  lat.  39'21'35"  N.. 
long.  74*27'28"  W.,  of  Atlantic  City 
Municipal/Bader  Field,  Atlantic  City,  NJ; 
within  2  miles  eack  side  of  the  Atlantic  City 
VORTAC  136'  radial,  extending  from  the 
VORTAC  to  the  3-inile  radius  zone  and 
within  1.5  miles  each  side  of  the  283*  bearing 
from  a  point  lat  3«'21'43"  N.,  long  74'27'48" 
W.,  extending  from  said  point  to  5.5  miles 
west. 

Issued  in  Jamaica,  New  York,  on  October 
23, 1986. 

Edmund  Spring, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  86-24768  Filed  10-31-86;  8:45  am] 

nUJNQ  CODE  4t10-19.« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  81 

[Docket  No.  76N-0366] 

Provisional  Listing  of  FD&C  Red  No.  3 
In  Cosmetics  and  Externally  Applied 
Drugs  and  of  Its  Lakes  in  Food  and 
Ingested  Drugs;  Postponement  of 
Closing  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Pood  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
FD4C  Red  No.  3  for  use  in  coloring 
cosmetics  and  externally  appUed  drugs 
and  of  the  lakes  of  this  color  additive  for 
use  in  coloring  food  and  ingested  drugs. 
The  new  closing  date  for  the  provisional 
listing  of  this  color  additive  will  be 
November  3, 1987.  This  postponement 
will  provide  additional  time  for  the 
scientific  review  panel,  assembled  to 
consider  data  relating  to  the  suggested 
secondary  tumorigenic  mechanism  for 
RD&C  Red  No.  3,  to  complete  its  report. 
Time  is  also  required  for  FDA  to  receive 
and  evaluate  the  report  and  to  publish 
its  proposed  action  based  on  the  panel's 
recommendations  while  allowing  for  a 
public  comment  period.  The  new  closing 
date  will  permit  the  uninterrupted  use  of 
this  color  additive  while  the  requisite 
Federal  Register  documents  are 
prepared. 

dates:  Effective  November  3, 1986,  the 
new  closing  date  for  the  provisional 
listing  of  FD&C  Red  No.  3  and  ito  lakes 
will  be  November  3, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerad  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration,  200  C  St 
SW.,  Washington,  DC  20204.  202-472- 
5676. 


SUPPLCMENTARY  INFORMATION:  FDA 

established  the  current  closing  date  of 
November  3, 1986,  for  the  provisional 
listing  of  FD&C  Red  No.  3  for  use  in 
cosmetics  and  in  externally  applied 
drugs  and  for  the  provisional  listing  of 
use  of  its  lakes  in  food  and  ingested 
drugs  by  a  rule  published  in  the  Federal 
Register  of  September  3, 1986  (51  FR 
31323).  FDA  issued  this  postponement  to 
provide  time  for  the  formulation  of 
recommendations  by  a  scientific  review 
panel  assembled  to  consider  data 
supporting  the  sponsors'  claim  that 
FD&C  Red  No.  3  exerts  the  tiunorigenic 
effect  observed  in  test  animals  via  a 
secondary  mechanism.  FDA  has 
forwarded  all  available  data  to  the 
review  panel. 

Because  of  the  complexity  of  the 
scientific  issues  beiiig  considered  by  the 
panel,  additional  time  is  required  for  the 
panel  to  complete  its  deliberations  and 
to  prepare  its  report.  The  agency  must 
then  review  and  evaluate  the  report  and 
take  final  action  on  fhe  panel's 
recommendations. 

FDA  finds  that  thii  extension  is 
consistent  with  the  pubhc  health  and  the 
standards  set  forth  for  continuation  of 
provisional  listing  in  McUwain  v.  Hayes, 
690  F.2d  (D.C.  Cir.  1982). 

Because  of  the  shortness  of  time  until 
the  November  3, 1986,  closing  date,  FDA 
concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  and  for  an  effective  date  of 
November  3, 1986.  This  regulation  will 
permit  the  uninterrupted  use  of  these 
color  additives  tmtil  further  action  is 
taken.  In  accordance  with  5  U.S.C. 
553(b)  and  (d)(1)  and  (3),  this 
postponement  is  issued  as  a  final 
regulation,  effective  on  November  3, 
1986. 

List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  tmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  81  is  amended 
as  follows: 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS.  AND 
COSMETICS 


cda 


1.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701, 706,  52  Stat  1055-1056 
as  amended,  74  Stat  398-407  as  amended  (21 
U.S.a  371,  376):  Tide  U  Pnb.  L  86-618;  sec. 
203.  74  Stat  404-407  (21  U.S.C  376,  note);  21 
CFR  5.10. 
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SB1.1    [AimncM] 

2.  Section  81.1  Proviaionallists  of 
color  additives  is  amended  by  revising 
the  closing  date  for  "FD&C  Red  No.  3"  in 
paragraph  (a)  to  read  November  3, 1987. 

{B1.27   [Amended] 

3.  Section  81.27  Conditions  of 
provisional  listing  is  amended  by 
revising  the  closing  date  for  "FD&C  Red 
No.  3"  in  paragraph  (d)  to  read 
November  3, 1987. 

Dated:  October  29, 1986. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
,  Affairs. 

[FR  Doc.  8&-24881  Filed  10-30-86;  12:24  p.m.] 

BtLUNG  CODE  4iaO-01-M 


DEI>ARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CG03-«5-«1] 

Estabilshnwnt  of  a  Special  Anchorago 
Area;  Hudson  Rivar,  Tarrytown,  NY 

AQENCV:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  special  anchorage  area  in 
the  Hudson  River  southwest  of 
Tarrytown,  New  York  and  northeast  of 
the  Tappan  Zee  Bridge.  This  special 
anchorage  area  is  being  established 
because  there  is  a  reported  shortage  of 
dock  space  for  recreational  vessels  in 
the  lower  Hudson  River.  The  special 
anchorage  would  help  alleviate  the 
shortage  of  space  by  providing  a 
mooring  area  for  approximately  45  small 
vessels. 

EFFECTIVE  DATE:  December  3. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  T.  S.  Kuhaneck, 
Vessel  Movement  Officer,  Commander, 
Coast  Guard  Group  New  Yorit.  at  (212) 
668-7933. 

supnaiENTARY  information:  On 

March  6, 1966,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (51  FR  7812).  Interested 
persons  were  requested  to  submit 
written  comments  and  no  comments 
were  received. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  LTJG 
T.S.  Kuhaneck.  Pro)ect  Officer,  Coast 
Guard  Group  New  York  and  Mrs.  MA. 
Arisman,  Project  Attorney,  Third  Coast 
Guard  District  Legal  Office. 


Diacuseion  of  Comments 

As  previoulsy  stated,  no  comments 
regarding  the  NFRM  were  received.  The 
area  being  designated  as  a  special 
anchorage  lies  in  an  area  southwest  of 
Tarrytown.  New  York  and  northeast  of 
the  Tappan  Zee  Bridge.  This  is  an  area 
of  heavy  recreational  boating 
concentration  but  one  lacking  in 
available  dock  area.  This  special 
anchorage  area  will  increase  the  area 
available  for  recreational  boaters  to 
anchor  in  this  section  of  the  Hudson 
River. 

This  rule  will  aUow  anchoring  of  small 
boats  (vessels  under  65  feet  in  length) 
without  requiring  them  to  display  anchor 
lights  or  sound  fog  signals.  The  area  is 
well  away  from  the  navigable  channel 
and  is  located  where  general  navigation 
will  not  endanger  or  be  endangered  by 
unlighted  vessels.  It  is  projected  that 
approximately  45  small  vessels  use  this 
designated  area.  The  area  will  be  open 
to  the  general  public  with  access 
available  at  the  Washington  Irving  Boat 
Club.  The  boat  club  has  launching 
equipment  a  paved  launching  ramp,  and 
fueling  and  paricing  facilities.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  2030,  2035,  and  2070  as  set  out  in 
the  authority  citation  for  all  of  Part  110. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulations  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  econcmic  impact  has  been 
found  to  be  80  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
EstabUshment  of  this  Special  Anchorage 
Area  will  not  require  dredging  nor  result 
in  increased  cost  to  any  segment  of  the 
public.  In  fact,  it  Aiay  attract  additional 
recreational  boaters  to  the  area  which 
would  have  a  favorable  economic 
impact  on  commercial  facilities 
providing  services  to  these  boaters. 

Since  die  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subject  in  33  CFR  Part  110 

Anchorage  grounds. 

PART  110— [AMENDED] 
Final  Regulafions 

In  consideration  of  the  foregoing.  Part 
110  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  110  is 
revised  to  read  as  follows: 


Authority:  33  U.S.C.  471, 203a  2035  and 
2071;  49  CFR  1.46  and  33  CFR  lJ)5-l(g). 
Section  110.1a  and  each  aectioa  listed  in 
{  110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  In  §  110.60,  paragraphs  (p-1)  and 
(p-2)  are  redesignated  (p-2]  and  (p-3), 
respectively,  and  a  new  paragraph  {p-l] 
is  added  to  read  as  follows: 

§110.60    Port  of  New  York  and  vicintty. 

(p-l)  Hudson  River,  at  Tarrytown, 
NY.  Beginning  at  a  point  on  the 
shoreline  at  latitude  41*04'20"  N.  long. 
73*51 04"  W.;  thence  due  west  to  a  point 
at  lat.  41'04'20"  N.  long.  73*52'12"  W.; 
thence  due  south  to  a  point  at  lat.  41* 
04'13"  N.,  long.  73*52'12"  W.;  dience  due 
east  to  a  point  on  the  shoreline  at  lat 
41*04'13"  N.,  lonjg.  73*52'00"  W.;  thence 
along  the  shoreline  to  the  point  of 
beginning. 
***** 

Dated:  October  16. 1986. 
CD.  Passmore, 

Rear  Admiral  {Lower  Half),  U.S.  Coast  Guard 
Commander,  Third  Coast  Guard  District 
[FR  Doc.  8ft-24796  Filed  10-31-86;  8:45  am] 

BILUNO  CODE  4»10-14-ll 


33  CFR  Part  117 

[CCGD09  86-11] 

DrawrtKidge  Operation  Regulations; 
Maumee  River,  OH 

aqency:  Coast  Guard  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  Ohio 
Department  of  Transportation  and  the 
City  of  Toledo,  Ohio,  the  Coast  Guard  is 
changing  the  operating  regulations  of  the 
Craig  Memorial  highway  bridge,  mile 
3.30,  and  Cherry  Street  bridge,  mile  4.30, 
across  the  Maumee  River  in  Toledo, 
Ohio,  by  permitting  the  number  of 
openings  for  pleasure  craft  to  be  limited 
during  certain  times  and  by  permitting 
the  bridge  owners  to  remove 
bridgetenders  during  certain  times  and 
only  o|)en  the  bridges  for  the  passage  of 
vessels,  other  than  emergency  vessels 
and  vessels  in  distress,  upon  receipt  of 
an  advance  notice.  Hiis  change  is  being 
made  because  of  an  increase  in  land 
traffic  during  the  day  and  the  lack  of 
requests  to  open  the  draw  during  the 
winter  months.  Also,  the  Chessie  System 
railroad  bridge,  mile  1.07,  Norfolk  and 
Western  railroad  bridge,  mile  1.80.  and 
Conrail  railroad  bridge,  mile  5.76,  will  be 
included  in  this  final  rule  for  the 
removal  of  bridgetenders  during  the 
winter  months  in  order  to  maintain 
consistency  on  the  Maumee  River  for 
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this  period  of  time.  This  action  will 
accommodate  the  needs  of  vehicle 
traffic,  reUeve  the  bridge  owners  of  the 
burden  of  having  a  bridgetender  in 
constant  attendance  while  still 
providing  for  the  reasonable  needs  for 
navigation. 

EPKunvc  DATE  These  regulations 
become  effective  on  December  3, 1986. 
Km  FUHTHEII  INFORMATION  CONTACT: 
Robert  W.  Bloom.  Jr..  Chief.  Bridge 
Branch,  telephone  (216]  522-3993. 
SUPnCMENTARV  INFORMATION:  On  June 
19. 1986,  the  Coast  Guard  published 
Proposed  Rule.  Vol.  51,  No.  118.  FR 
22312,  FR  22313  and  FR  22314. 
concerning  this  amendment  The 
Commander,  Ninth  Coast  Guard  District, 
also  published  the  proposal  as  a  Public 
Notice.  PN  09-07/86.  dated  25  July  1986. 
In  these  notices,  interested  persons  were 
given  unUl  August  4. 1986  and  August  26. 
1986.  respectively,  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Fred  H.  Mieser.  project  officer,  and  Lt.  R. 
A.  Pelletier,  project  attorney. 

Discussion  of  Comments 

No  comments  were  received  as  a 
result  of  publication  in  the  Federal 
Register.  Three  comments  were  received 
in  response  to  the  Public  Notice.  The 
commentors  that  responded  to  the 
Public  Notice  represented  commercial 
navigation  and  requested  that  the 
removal  of  bridgetenders  during  the 
winter  months  be  changed  to  begin 
December  31  instead  of  December  15 
because  of  vessel  trips  during  this 
period  of  time  and  because  adverse 
weather  conditions  contribute  to 
unpredictable  vessel  schedules. 
Additional  information  furnished  by 
officials  of  the  City  of  Toledo.  State  of 
Ohio,  and  Conrail  show  that  the  greatest 
number  of  openings  for  commercial 
vessels  in  December  occurred  between 
December  1  and  December  20:  20 
openings  in  1982, 16  in  1983,  22  in  1984 
and  25  in  1985.  For  the  period  of  time 
from  21  December  through  31  December, 
openings  for  commercial  vessels 
amounted  to  5  m  1982, 4  in  1983, 18  in 
1984  and  9  in  1985. 

To  accommodate  the  concerns  of 
commercial  navigation,  it  was  suggested 
by  commercial  representatives  that  the 
advance  notice  requirement  of  twelve 
hours,  to  have  the  bridge  opened  for  the 
passage  of  a  vessel  between  December 
21  and  December  31,  could  be  changed 
to  four  hours.  The  removal  of 
bridgetenders  starting  on  December  21 
instead  of  December  15.  and  the 
requirement  of  a  four  hour  advance 
notice  instead  of  a  twelve  hour  advance 


notice  from  December  21  to  December 
31.  is  a  reasonable  compromise  and 
meets  the  reasonable  needs  of 
navigation.  Therefore,  the  final  rule  will 
reflect  this  change. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federtl  Regulations  and  non- 
significant under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  periods 
of  time  the  bridges  open  for  the  passage 
of  pleasure  craft  on  a  regulated  schedule 
will  relieve  the  problem  of  traffic  tie-ups 
due  to  random  bridge  openings  for  these 
vessels  and  still  provide  for  the 
reasonable  needs  of  these  vessels. 
During  the  periods  of  time  the  bridges 
are  unattended,  there  is  little  or  no 
significant  vessel  traffic  on  the  river  and 
the  requirement  for  an  advance  notice 
will  meet  the  reasonable  needs  of 
navigation.  Since  the  impact  of  these 
regulations  is  expected  to  be  so  minimal, 
the  Coast  Guard  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  b  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117  is 
revised  to  read  as  follows: 

Autliority:  33  U.S.C.  499;  and  49  CFR  1.46 
and  33  CFR  1.05-l(g). 

2.  Section  117.855  is  added  to  read  as 
follows: 

§117.855    Maumc*  River. 

(a)  The  draw  of  the  Craig  Memorial 
highway  bridge,  mile  3.30,  at  Toledo, 
shall  operate  as  follows: 
(1)  From  April  through  December  20— 
(i)  Between  the  hours  of  7  a.m.  and  11 
p.m..  the  draw  need  open  only  from 
three  minutes  before  to  three  minutes 
after  the  hour  and  half-hour  with  no 
opening  required  at  7:30  a.m.  and  4:30 
p.m.  for  pleasure  craft;  for  commercial 
vessels,  during  this  period  of  time,  the 
draw  shall  open  on  signal  as  soon  as 
possible. 


(ii)  Between  the  hours  of  11  p.m.  and  7 
a.m..  the  draw  shall  open  on  signal  for 
conunercial  vessels  and  pleasure  craft. 

(2)  From  December  21  through  March 
31.  no  bridgetenders  are  required  to  be 
sn  duty  at  the  bridge  and  the  draw  shall 
(tpen  on  signal  fi^m  December  21 
through  December  $1.  if  at  least  a  four 
hour  advance  notice  is  given  and  from 
January  1  through  March  31.  if  at  least  a 
twelve  hour  advance  notice  is  given. 

(b)  The  draw  of  the  Cherry  Street 
highway  bridge,  mile  4.30  at  Toledo, 
shall  operate  as  follows: 

(1)  From  April  1  through  December 
20— 

(i)  Between  the  hours  of  7  a.m.  and  11 
p.m..  the  draw  need  open  only  from 
three  minutes  before  to  three  minutes 
after  the  quarter  and  three-quarter  hour 
with  no  opening  required  at  7:45  a.m. 
and  4:45  p.m.  for  pleasure  craft;  for 
commercial  vessels,  during  this  period  of 
time,  the  draw  shall  open  on  signal  as 
soon  as  possible. 

(ii)  Between  the  hours  of  11  p.m.  and  7 
a.m..  the  draw  shall  open  on  signal  for 
commercial  vessels  and  pleasure  craft. 

(2)  From  December  21  through  March 
31.  no  bridgetenders  are  required  to  be 
at  the  bridge  and  the  draw  shall  open  on 
signal  from  December  21  through 
December  31,  if  at  least  a  four  houur 
advance  notice  is  given  and  from 
January  1  through  March  31.  if  at  least  a 
twelve  hour  advance  notice  is  given. 

(c)  The  draws  of  the  Chessie  System 
raifroad  bridge,  mile  1.07.  Norfolk  and 
Western  raih-oad  bridge,  mile  1.80  and 
Conrail  railroad  bridge,  mile  5.76,  all  at 
Toledo,  shall  operate  as  follows: 

(1)  From  April  1  tlffough  December  20. 
the  draws  shall  open  on  signal  for  all 
vessels. 

(2)  From  December  21  Uirough  March 
31.  no  bridgetenders  are  required  to  be 
at  the  bridges  and  the  draws  shall  open 
on  signal  for  commercial  vessels  and 
pleasure  craft  from  December  21  through 
December  31.  if  at  least  a  four  hour 
advance  notice  is  given  and  from 
January  1  through  March  31.  if  at  least  a 
twelve  hour  advance  notice  is  given. 

(d)  At  all  times,  die  bridges  listed  in 
this  section  shall  open  as  soon  as 
possible  for  public  vessels  of  the  United 
States,  state  or  local  government  vessels 
used  for  public  safety  and  vessels  in 
distress. 

Dated:  October  24, 1966. 
A.M.  Danielsen. 

RADM.  U.S.  Coast  Cuani  Commander.  Ninth 
Coast  Guard  District. 
[FR  Doc.  86-24797  Filed  10-31-88;  8:45  am] 
BILUNQ  CODE  M10-1«-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260,  261, 262,  264,  265, 
268, 270,  and  271 

[SWH-FRL-3102-9] 

Hazardous  Waste  Management 
System:  Land  Disposal  Restrictkms  for 
Solvent  and  DtoxIn-ContaMng 
Hazardous  Waste;  Public  Briefings 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  briefings. 

summary:  EPA  plans  to  hold  three 
public  briefings  to  discuss  and  respond 
to  questions  on  a  final  rulemaking  soon 
to  be  issued  in  response  to  the 
Hazardous  Solid  Waste  Amendments 
(HSWA)  of  1984  related  to  land  disposal 
restrictions. 

DATES:  The  public  briefings  are 
scheduled  as  follows: 

1.  November  13, 1986-^1:30  p.m.  to 
4:30  p.m.,  San  Francisco,  California. 

2.  November  17. 1986—1:30  p.m.  to 
4:30  p.m..  Kansas  City.  Missouri. 

3.  November  21. 1986 — 1:30  p.m.  to 
4:30  p.m..  Arlington.  Virginia. 

The  meetings  may  be  adjourned 
earlier  if  there  are  no  remaining 
comments. 

ADDRESSES:  The  public  brieBngs  will  be 
held  in  the  following  locations: 

1.  Ramada  Renaissance  Hotel,  55 
Cyril  Magnin  Street  San  Francisco, 
California  94102,  (415)  392-8000. 

2.  Executive  Inn,  1600  North  Universal 
Avenue.  Kansas  City.  Missouri  64120, 
(816)  483-9900. 

3.  Quality  Inn/Pentagon  City.  300 
Army  Navy  Drive.  Arlington.  Virginia 
22202,  (703)  892-4100. 

Make  lodging  reservations  directly 
with  the  hotels;  a  block  of  rooms  has 
been  reserved  for  the  convenience  of 
attendees  requiring  lodging. 
FOR  FURTHER  INFORMATION  CONTACT 
RCRA  Hotline,  toll  free  at  (800)  424-9346 
or  at  (202)  382-3000.  For  technical 
information  contact  Ms.  Geraldine  Wyer 
or  Ms.  Devorah  Zeitlin,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460,  (202)  382-4646. 
SUPPLEMENTARY  INFORMATION:  HSWA 
prohibits  the  land  disposal  of  untreated 
hazardous  waste  unless  a  petition  has 
been  granted  based  on  a  showing  that 
there  will  be  no  migration  of  hazardous 
constituents  hom  the  disposal  unit  for 
as  long  as  the  waste  remains  hazardous. 
Wastes  that  are  not  the  subject  of  a 


successful  petition  must  be  managed  in 
accordance  with  treatment  standards 
set  by  the  United  States  Environmental 
Protection  Agency. 

The  legislation  sets  forth  a  series  of 
deadlines  for  Agency  action.  The  first 
date  is  November  8, 1986.  and  affects 
solvent  and  dioxin-containing  wastes 
(EPA  designations  FOOl.  F002.  F003. 
F004.  F005,  F020.  F022.  F023,  F028,  F027. 
and  P028).  The  Agency  can  extend  the 
effective  date  of  these  prohibitions  only 
if  it  finds  that  there  is  not  sufficient 
available  capacity  to  treat  these  wastes 
prior  to  land  disposal. 

The  Agency  expects  to  have  treatment 
standards  for  solvent  and  dioxin- 
containing  wastes  promulgated  by  the 
November  8, 1986  deadline.  These 
treatment  standards  are  expected  to 
take  the  form  of  specific  performance 
levels  based  on  the  best  demonstrated 
treatment  operations.  For  concentrated 
spent  solvent  wastes  (i.e.,  containing 
greater  than  1%  total  F001-F005 
solvents),  treatment  levels  are  likely  to 
be  based  oa  the  operation  of 
incinerators  meeting  RCRA 
requirements. 

It  is  expected  that  some  solvent  and 
dioxin-containing  wastes  will  be  granted 
extensions  due  to  a  shortage  of 
available  treatment  capacity.  However, 
it  is  likely  that  concentrated  spent 
solvent  wastes  will  not  be  granted  such 
an  extension,  unless  these  wastes  are 
generated  by  small  quantity  generators 
(those  that  generate  less  than  1000  kg/ 
month  of  hazardous  wastes). 

•  The  effective  date  of  the  ban  on  the 
land  disposal  of  concentrated  spent 
solvent  wastes  is  likely  to  be  November 
8. 1986  or  the  date  of  promulgation  of  the 
final  rule. 

•  Generators  of  concentrated  spent 
solvent  wastes  and  owners  and 
operators  of  land  disposal  faciUties  that 
currently  dispose  of  such  wastes  should 
plan  to  send  their  banned  wastes  to 
RCRA  storage  or  treatment  (probably 
incineration)  facilities  that  will  meet  the 
standards  set  in  the  solvent  and  dioxin 
rule. 

Details  of  the  final  rulemaking  will  be 
provided  in  its  publication  in  the  Federal 
Register. 

Dated:  October  27. 1988. 
I.W.  McGraw.  ' 

Acting  Assistant  Administrator  for  Solid 

Waste  and  Emergency  Response. 

(FR  Doc.  86-24860  Filed  10-31-86;  8:45  am) 

BiUJMG  CODE  WaO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  Na  FEMA  «73S) 

Suspension  Of  Conwmmity  EHgMity 

AOENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACnON:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rale  because  of 
noncompliance  widi  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
docimientation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATE:  The  third  date 
("Susp.")  listed  in  the  third  column. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  R  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717,  Federal  Center  Haza.  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC.  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measuresyaimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  conHnunity.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
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enforceable  flobdplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eli^bility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Fadwal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 

S64.6    UstofallgMccomiminttiM. 


Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  &- 
month.  90-day,  tnd  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  commujiity  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial         ' 
number  of  small  entities.  As  stated  in 


section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  irom  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  ofjSubjects  m  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

Section  64.6  is  amended  by  adding  in 
-alphabetical  sequence  new  entries  to  the 
table. 


Slal*  tnd  location 


C«ilon,  lowwhip  o«,  Wtahington  County.. 

Ftmi^.  Innwgh  o«.  Cambria  County 

Hwmony,  lownthip  m.  Forest  County 

TionaMa.  iMrough  o«.  ForeM  County 

WaMn^on.  dly  of.  Waahington  County ._. 


Community 
No. 


IV 
Kanluefcy: 

Hii**!*^  edy  o».  HMKOck  County 

W*nore.  dty  ot.  laa«Mnln«  County 

South  Carolina:  Charteslan.  dly  o«,  Chaleston  County.. 


KinolK  HIghtand.  dty  ot.  MaiSson  County.., 


lo«»a:  North  Ubarty.  dly  ol.  Jotaiaon  County.. 


PannaytvaniB! 

Bogga,  totwMhip  of,  Amalrong  County.. 

B««rel,  lownaNp  ol,  Armstrong  County .. 

Oaitai.  borough  ol,  Othon  County . 

Clarion,  IoimmNp  ol.  Clarion  County . 


Co«»anahannodi.  township  ol.  Amistrong  County 

Hovay.  toionship  ol,  Armstrong  County 

North  Bulfalo.  township  ol,  Annstrong  County 421310B 


421201B 
421429A 
42164SA 
4216488 
420e61A 

210239B 

210311 

4554120 

1704450 

190630A 

421301B 
421303B 
421S00A 
421507B 
4212306 
422299A 


Effective  dates  of  authorizalion/cancallalion  of  stfe  ol 
lood  insurance  m  community 


May  20,  1975,  Emerg.;  Nov.  5,  1986,  Hea;  Nov    5 

1986,  Suap. 
Nov.  24,  1975.  Emarg.:  Nov.  6.  1886,  Reg.;  Nov.  5, 

1988,  Susp. 
Aug.  14,  1875,  Emerg.;  Nov.  5,  1986,  Reg.;  Nov.  5. 

1986,  Su^). 
May  12.  1975,  Emerg.;  Nov.  5,  1986,  Reg.;  Nov    5 

1986,  Suap. 
Oct  23,  1974,  Emerg.;  Nov.  5.  1986.  Reg.;  Nov.  5, 

1986,  Susp. 


May  19,  1975,  Emerg.;  Nov.  6,  1986,  Reg.;  Nov.  5 
1986,  Suap.  ^ 

Jan.  17,  1975,  Emerg.;  Nov.  5,  1986,  Reg.;  Nov.  5, 
1986,  Susp. 

Oct  30.  1970,  Emerg.;  Apr.  8,  1971,  Reg.;  Nov.  5, 
1986,  Susp. 


Oct  4,  1974,  Emarg.;  Nov.  5,  1986,  Reg.;  Nov.  5.  1986, 
Susp. 


May  24,  1977,  Emsrg.;  Nov.  5,  1986,  Rea; 
1986,  Suap. 


Mar.  3,  1977,  anerg.;  Nov.  1,  1986.  Reg.;  Nov.  1 

1986,  Susp. 
Oct  25.  1977,  Emerg.;  Nov.  1,  1986,  Reg.;  Nov.  1, 

1986,  Suap. 
Oct  3,  1975,  Emarg.;  Nov.  1,  1986,  Reg.;  Nov.  1,  1986 

Susp. 
Jaa  20,  1976,  Emerg.;  Nov.  1,  1986,  Reg.;  Nov.  1, 

1986,  Susp. 
May  23,  1977,  Emerg.;  Nov.  1,  1986,  Reg.;  Nov  1 

1986,  Suap. 
Apr.  7,  1976.  Emarg.;  Nov.  1,  1986,  Reg.;  Nov.  1.  1986 

Suap. 
Apf.  12,  1976,  Emerg.;  Nov.  1,  1986,  Reg.;  Nov  1 

1986.  Susp. 


Special  flood  hazard  areas  Identified 


Sept  ao,  1974,  May  21,  1978,  and  Nov. 

5,  1986. 
Nov.  8,  1974  and  Nov.  5,  1986. _.. 


July  18,  1975  and  Nov.  5,  1988 


Mar.  29,  1974,  May  14.  19761  and  Nov. 

5,  1966. 
Nov.  12,  1978  and  Nov.  5,  1986 


Feb.  IS,  1974,  July  Z  1976,  mH  Nov.  5. 

1986. 
July  25,  1975  and  Nov.  5,  1988 


Apr.  9,  1971,  May  25,  1978,  July  1, 
1974.  Sept  3,  1976,  and  Nov.  5, 1988. 


Mar.  8.  1974,  May  21,  1978.  and  Nov.  5, 
1986. 


Apr.  23.  1978  and  Nov.  S,  1988. 


Aug.  30,  1974,  Apr.  9,  1978,  Mid  Nov.  1, 

1986. 
Sept  20,  1974,  June  11,  1976.  and  Nov. 

1.1986. 
Nov.  29.  1974  «id  Nov.  1. 1986 

Nov.  29,  1974,  Feb.  4,  1977,  Mid  Nov.  1. 

1986. 
Sept  13,  1974,  Dec.  31,  1976.  and  Nov 

1,  1986. 
Jaa  24,  1975  and  Nov.  1,  1988 


Date' 


Apr.  5,  1974,  June  18.  1978.  Mid  Nov.  1, 
1966. 


Nov.  5,  igea 

Da 
Do. 
Do. 
Do. 

Do. 
Do. 
Da 

Oa 

Da 

Nov.  1,  1986. 
Da 
Da 
Da 
Da 
Do. 
Da 
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Stat*  and  tocaCon 


Peny.  toi»n«liip  o(,  Uwranoa  County 

Plumcfeak,  tonmihip  ol.  Annalrong  County 

Haybum.  lownsliip  o*.  Aimstrong  County 

Scott,  loiMisNp  o«.  Lamnno*  County 

Slippwy  Rock,  kxanwliip  of,  Lawranc*  County.. 

TowamanainB.  kmnahip  ol,  Cwtwn  County 

Taytor,  loiMMdip  o«,  FuHoo  County _, 


Wisconain;  Lancaatar.  city  01.  Gim*  County.. 


CommuiOy 
Na 


4217M8 
4213136 
421314A 
421799B 
4224668 
421458A 
421663C 

5501506 


Coda^rnrntne 


EHacaiva  dalaa  ol  aulhoitaaon/cancaiaion  ol  aM  of 
Hood  inauranoa  in  oomnuMy 


July  24,  1975,  Efflarg.;  Nov.  1,  1666,  Rao4  No*.  1- 

1966,  Suap.  / 

May  16.  1964,  Efflarg.:  Nov.  1.  1966,  Rag.;  Nov.  is 

1966,  Suap.  ^ 

May  10,  1976,  Emaig.;  No¥.  1,  1966.  Rag.;  Nov.  1 

1966.  Sup 
Mf  23,  1974,  Emaig.;  Nov.  1.  1966,  Rag.;  Nov.  1 

1966,  Suap. 
Mar.   1,   1977,  Enwg.;  Nov.  1,  1966.  Rag^  Nov.   1 

1966,  Suap. 
Ji^  30,  1975,  Emarg.;  Nov.  1,  1966,  Rag.;  Nov.  1 

1966,  Suap. 
Oct  14,  1975,  Emarg.;  Nov.  1,  1966,  Rag^  Nov.  1 

1966.  Suap. 


A 


Mar.  24.  1975,  Emarg.;  Aug.  5,  1966,  Hag.;  Nov.  1, 
1966.  Suap. 


no  Ungar  avaHaUa  in 
MM  column:  Emarg.— Emargancy:  Wag.    Oaguia; 


Spadal  (bod  hazad  I 


Jan.  10,  197S,  Jan.  16,  1960,  wit  Nov. 

1.1966. 
Sapl  6.  1974,  Juna  16,  1976,  aid  Nov. 

1,  1968. 
Fab.  21,  197S  and  Nov.  1,  1966 

Jan.  31,  1975,  Aug.  22.  I960,  and  Nov. 

1.  1966. 
Apr.  14.  1976  and  Nov.  1,  1966 


Dac.  20,  1974  and  Nov.  1.  1966 

Dae.  20,  1974.  Aug.  6,  I960,  and  SapL 
1,  1966. 


Uk)  31,  1974  and  Aug.  5,  1966. 


Oa 
Do. 
Da 
Da 
Oa 
Do. 
Do. 

Do. 


Suap.— SuipanMin. 


Harold  T.  Duryes, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  86-24752  Filed  10-31-86;  8:45  am] 

■HXIMQ  COM  6716-OMI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart97 

[PR  Docket  Na  85-23,  FCC  8»-384] 

Radio  Services,  Frequencies  and 
Emissions 

Correction 

In  FR  Doc.  8&-23507,  beginning  on 
page  37028  in  the  issue  of  Friday, 
October  17, 1986,  make  the  following 
correction: 

S  97.67    [CcrrectMl] 

On  page  37027,  in  the  middle  column, 
in  the  first  line  of  amendatory 
instruction  5  and  in  the  first  line  of  the 
regulatory  paragraph  that  follows.  "(1)" 
should  read  "(i)". 

BMJJNO  CODE  1SOS-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  502  and  509 
[APD  2800.12  CHQE  32] 

General  Services  Administration 
Acquisition  Regulation;  Approval  Level 
for  Resolving  Disagrsements  on 
Preaward  Surveys 

agency:  Office  of  Acquisition  Policy, 

GSA. 

Acnow;  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regidation 
(GSAR),  Chapter  5,  is  amended  to  revise 
Part  502  to  reflect  organizational  and 


title  changes;  to  revise  Part  509  to 
designate  the  Credit  and  Finance 
Section,  Region  6,  as  the  office 
responsible  for  evaluating  a  prospective 
contractor's  financial  ability,  to  require 
the  approval  of  an  official  one  level 
above  the  contracting  director  instead  of 
the  head  of  the  contracting  activity 
before  awarding  a  contract  to  a  finn 
with  an  unfavorable  preaward  survey, 
to  provide  for  GSA  contracting  activities 
to  be  notified  of  proposed  debarments, 
and  to  eliminate  the  requirement  Uiat  a 
copy  of  the  notice  of  proposed 
debarment  be  given  to  affected  agency 
components,  lie  intended  effect  is  to 
improve  dieregulatory  coverage  and  to 
provide  uniform  procedures  for 
contracti]:^  under  the  regulatory  system. 
EFFEcnvE  date:  October  22, 1966. 
RM  FunmEfi  mroRMATiON  contact: 
Mr.  Edward  Loeb,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  535-7791. 

SUPPLEMENTARY  INFORMATION:  This  rule 

will  not  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  Therefore,  it  was  not  published 
in  the  Federal  Register  for  public 
comment  The  Director,  Office  of 
Management  and  Budget  by 
memorandum  dated  December  14, 1984, 
exempted  certain  agency  procurement 
regulaticMis  from  Executive  Order  12291. 
The  exemption  applies  to  this  rule.  The 
General  Services  Administration 
certifies  that  this  document  will  not 
have  a  significant  e^nomic  effect  on  a 
substantial  number  Of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  has  no 
impact  outside  the  agency.  It  establishes 
signatory  authority  approval  levels 
within  the  agency,  updates  ciurent 
organizational  and  title  changes  and 
changes  the  procedure  used  to  notify 
GSA  contracting  activities  of  proposed 
debarments.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 


The  rule  does  not  contain  information 
collection  requirements  wllicit  require 
the  approval  of  OMB  under  44  U.S.C 
3501  et  seq. 

List  of  Subjects  in  48  CaH  Parts  502  and 
509 

Government  procurement 

1.  The  authority  citation  for  48  CFR 
Parts  502  and  509  continues  to  read  as 
follows: 

Authority:  40  U.S.C  4a6(c). 

PART  502— DEHNmONS  OF  WORDS 
AND TERMS 

2.  Section  502.101  is  revised  to  read  as 
follows: 

502.101    Definitions. 

"Head  of  the  contracting  activity" 
(HCA)  means  the  Associate 
Administrator  for  Acquisition  Policy, 
Commissioners  of  the  Federal  Supply 
Service  (FSS),  Information  Resources 
Management  Service  (IRMS),  Public 
Building  Service  (PBS).  Federal  Property 
Resources  Service  (FPRS).  or  Regional 
Administrators  (R^ons  1. 2, 3, 4,  5. 6. 7, 
9,  and  the  National  Capital  Region).  The 
Regional  Administrator.  Region  1.  serves 
as  the  HCA  (mly  for  FPRS  activities.  The 
Associate  Admkiistrator  for  Acquisition 
Policy  serves  as  die  HCA  for  Central 
Office  contracting  activities  outside  of 
FSS.  IRMS.  PBS.  and  FPRS. 

"Contracting  director"  means 
directors  of  Central  Office  or  regional 
office  divisions  that  are  responsible  for 
performing  contracting  and/ or  contract 
administration  functions  except  for  FSS. 
"Contracting  director"  means  directors 
of  Commodity  Centers  and  Federal 
Supply^rvice  Bureaus  in  the  FSS. 

"Sefiior  procurement  executive" 
means  the  Associate  Administrator  for 
Acquisition  Policy. 

"Agency  competition  advocate" 
means  the  Director  of  the  Office  of 


I 


I 
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Acquisition  Management  and  Contract 
Clearance. 

"Contracting  activity  conqwtition 
advocate"  means  the  (a]  Director  of 
Acquisition  Management  and  Contract 
Clearance,  (b)  FSS  Competition 
Advocate,  Office  of  Commodity 
Management,  (c]  Director,  Agency 
Liaison  Officer  Program  Division,  IRMS, 
(d)  Special  Assistant  to  the  Director, 
Program  Sapport  Office,  FPRS,  (e) 
Regional  Director,  Office  of  Project 
Control  and  Oversight  for  Regions  2,  3, 
4, 5. 6.  7, 9,  and  the  National  Capital 
Region,  and  (f)  Senior  Advisor  to  the 
Regional  Administrator,  Region  1  (only 
with  respect  to  FPRS  activities].  The 
Director  of  Acquisition  Management 
and  Contract  Clearance  serves  as  the 
contracting  activity  competitien 
advocate  for  Central  Office  contracting 
activities  outside  of  FSS,  IShIK,  and 
FPRS. 


~V 


PART  50»-COfrTRACTOR 
QUAUFICATIONS 

3.  Sectitm  509.105-1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

509.106-1    OMaMngbitonnMaii. 


(d)  For  the  purposes  of  this  sobpart. 
the  "auditor"  in  FAR  9.105-l(b)(2J(ii)  is 
the  Assistant  Inspector  Gener^Lfbr 
Audits  in  the  Central  Office  an!  the 
Regional  Inspector  General  for  Audits  in 
the  regions  except  for  the  evaluation  of 
a  prospective  contractor's  financial 
competence  and  credit  needs,  for  which 
it  is  die  Cliiet  Credit  and  Finance 
Section.  Region  6. 

4.  Section  509.106-70  is  revised  to  read 
4s  follows: 


8(Ml«0S-70 


When  the  oootracting  officer  does  not 
concur  with  the  preaward  survey 
recommendation,  the  contract  file  must 
be  documented  as  to  die  baris  of  the 
determination  of  contractor 
responsibility.  The  concurrence  of  an 
official  one  level  above  die  contrecting 
director  (see  GSAR  902.101)  ahtH  be 
obtained  before  awarding  of  a  contract 
to  a  firm  which  received  an  unfavorable 
preaward  survey.  If  dw  contracting 
officer  finds  a  small  business 
nonresponsdale,  die  certificate  of 
competency  procedores  in  FAR  19.6 
must  be  used.  The  activity  that  prepared 
the  preaward  survey  must  be  given  a 
copy  of  the  contractiag  (Acer's 
justification  for  overriding  the  preaward 
survey  recommendation. 


5.  Section  5091406-3  is  amended  by 
revising  paragraph  (bK3)  to  read  as 
follows: 

509.406-3    Prooadures. 

***** 

(b)  Notice  of  proposal  to  debar. 

(3]  Conb^cting  activities  are  to  be 
notified  of  any  proposed  debarment. 
***** 

Dated:  October  22, 1980. 
Patricia  A.  Sxervo^ 

Associate  AdiaiaiBtrator  for  Acquisition 
Policy. 

(FR  Doc.  88-24747  Filed  10-31-86;  8:45  amj 
BiLUNO  CODE  nao-ai-M 


48  CFR  Part  Sit 
[APD  2800.12  CHGE  33] 

Ganaral  ST»lc«a  Admlnlahatlun 
AcquiaKlon  Regulation;  Letter 
Contracta  for  Architect-Engineer  (A-E) 


AOENCV:  Office  of  Acqutsition  Policy, 
GSA. 

Final  rule. 


SUaMMRY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR).  Chaptn  5,  amended  to  revise 
section  516.603-1  to  add  special 
limitations  on  letter  contracts  for  A-E 
services.  The  intended  efi^ect  is  to 
improve  the  regalatoiy  coverage  and  io 
provide  unifom  procedures  for 
contracting  under  the  regulatory  system. 
EFFECnVE  OATB  October  24. 1886. 
FOR  RJRTNCR  MMMMNATION  CONTACT: 
Ms.  Ida  M.  Ustad,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP). 
(202)  566-1224. 

SUPPUEMCNTARV  WTOIIMATIOM:  The 
Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14, 1964,  exempted  certain 
agency  procoreaent  regulations  from 
Executive  Order  12291.  He  exemption 
apiriies  to  this  nde.  The  General 
Sendees  Administration  certifies  that 
this  document  will  not  have  a  significant 
economic  efiect  on  a  substantial  number 
of  small  entities  under  the  Regul  Aory 
Flexibihty  Act  (5  U.S.C  801  et.  seq.). 
This  role  amends  die  GSAR  to  impose 
special  restrictiacs  on  the  services  that 
can  be  peifonned  under  a  letter  contract 
for  A-E  services  before  the  letter 
contract  is  definhized.  llie  restrictions 
are  being  imposed  because  of  Uie  nature 
of  the  services  and  as  a  result  of  the 
problems  that  the  agency  has 
experienced  with  the  use  of  letter 
contracts  for  A-E  services.  Tliis  rule 


does  not  contain  inlonnation  collection 
requirements  which  require  the  approval 
of  die  Office  of  Management  and  Budget 
under  the  Paperwoiic  Reduction  Act  (44 
U.S.C.  3501  et.  seq.). 

List  of  Subjects  in  48  CFR  Part  516 

Government  procurement. 

1.  The  audiority  citation  for  48  CFR 
Part  516  continues  to  read  as  fellows: 

Authority:  40  U&C.  486(c). 
PART  516— TYPES  OF  CONTRACTS 

2.  Section  516.6O373  is  revised  to  read 

88  IvuOWrS* 


816.608-3    UmHaBona. 

(a)  General.  Signatory  authority  for 
the  determination  and  findings  (DftF) 
required  by  FAR  16.603-3  is  ddegated  to 
the  heads  of  contracting  activities  or 
dieir  designees  (see  GSAR  501.707). 

(b)  Architect-Engineer  tervices.  (IJ 
The  proposed  Architect-Engineer  (A-E) 
must  provide  a  price  proposal  for  the 
non-design  effort  to  be  performed  imder 
the  contract  before  die  letter  ccMitract  is 
awarded.  The  letter  contract  must: 

(i)  Not  authorize  die  A-E  to  be^  the 
design  effort  The  scope  of  the  letter 
contract  may  include  the  design  effort 
but  the  letter  contract  may  only 
authorize  the  A-E  to  perform  those 
services  that  are  independent  of  the 
desij^  effort  (e.g.,  feasibility  studies, 
existiiig  facility  surveys  or  site 
investigation,  etc.)  before  die  letter 
contract  is  definitizad. 

(ii)  Include  a  definitization  schedule 
that  outlines  (A)  a  date  for  submission 
of  the  design  fee  proposal,  (B)  a  date  for 
die  start  of  negotiations,  and  (C)  a  target 
date  for  definitizatian.  The  fch^Mlf 
most  provide  far  definitization  of  the 
conb^ct  ¥ndrin  SO  d^rs  after  the  date  of 
the  letter  contract  instead  of  180  days  as 
outlined  in  FAR  16.603-^c). 

(iii)  Limit  die  Government's  liability  to 
the  amount  necessaiy  for  the  non-design 
effort  to  be  performed  under  the 
contract  by  inserting  Aat  amount  in  the 
ckuse  at  FAR  52.2ia24.  Limitation  of 
Government  Liability. 

(2)  If  the  contractiag  officer  must  issue 
a  unilateral  price  decision  under  FAR 
16.e03-2(c).  the  maxJBum  oootract 
amount  must  be  not  exceed  a 
reasonable  price  for  dw  excfaidable 
items  plus  die  6  percent  statotcry  fee 
limitation  for  the  project. 

Dated:  October  24, 1986. 

Patrida  A.  Ssovo. 

Associate  Adminiativtar  for  Acquisition 
Policy. 

[FR  Doc.  88-84756  Rled  10-31-86;  8:46  am] 
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Federal  Regiater 

Vol.  51.  No.  212 

Monday,  November  3.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  oiles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7  CFR  Part  1137 

Milk  in  tfM  Eaatam  Colorado  MarkaUng 
Area;  Propoaed  Suapanaion  of  Certain 
Provlalona  of  the  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  continue 
through  February  1987  a  suspension  of 
portions  of  the  Eastern  Colorado  Federal 
milk  order.  Provisions  proposed  to  be 
'suspended  relate  to  the  amount  of  milk 
not  needed  for  fluid  (bottling)  use  that 
may  be  moved  directly  from  farms  to 
nonpool  manufacturing  plants  and*  still 
be  priced  under  the  order.  Also 
proposed  to  be  suspended  for  the  same 
period  is  the  "touch-base"  requirement 
that  each  producer's  milk  be  received  at 
least  three  times  each  month  at  a  pool 
distributing  plant.  Continuation  of  the 
suspension  of  the  provisions  was 
requested  by  a  cooperative  association 
representing  producers  supplying  the 
market  in  order  to  prevent  uneconomic 
movements  of  milk. 
DATE:  Comments  are  due  on  or  before 
November  10. 1986. 
ADDRESS:  Comments  (two  copies) 

*)uld  be  filed  with  the  Dairy  Division, 
om  2968,  South  Building:  U.S. 
/  Department  of  Agriculture.  Washington. 
/    DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 
Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-7311. 
SUPPLEMENTARY  INFORMATION:  The 

Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 


impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  etaeq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Colorado  marketing 
area  is  being  considered  for  the  months 
of  November  1986  through  February 
1987: 

1.  In  the  first  sentence  of 
S  1137.12(a)(1),  the  words  "from  whom 
at  least  three  deliveries  of  milk  are 
received  during  the  month  at  a 
distributing  plant". 

2.  In  the  second  sentence  of 
S  1137.12(a)(1),  the  words  "30  percent  in 
the  months  of  March,  April,  May,  June, 
July,  and  December  and  20  percent  in 
other  months  of  and  "distributing". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  te  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968.  South  Building,  U.S.  Department  of 
Agriculture^  Washington,  DC  20250,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  Hling  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
November  1986  in  the  suspension 
period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in» 
the  Dairy  Division  office  during  normal 
business  hours  (7  CFR  1.27b)). 

Statement  of  Consideration 

Mid-America  Dairymen,  Inc.  (Mid- 
yAoi),  an  association  of  producers  that 
supplies  some  of  the  market's  fluid  milk 
needs  and  handles  some  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
continue  to  relax  for  the  months  of 
November  1986  through  February  1987 
the  limit  on  the  amount  of  producer  milk 
ihata  cooperative  association  may  . 
divert  from  pool  plants  to  nonpool 
plants,  and  remove  the  t;equirement  that 
three  deliveries  of  each  producer's  milk 
be  received  at  a  pool  distributing  plant 
each  month.  The  suspension  currently  in 


eff^t  applies  to  milk  deUveries  through 
October  1986. 

The  order  now  provides  that  a 
cooperative  may  divert  a  quantity  of 
milk  not  in  excess  of  30  percent  of  the 
cooperative  association's  member  milk 
received  at  pool  distributing  plants 
during  the  months  of  March,  April  May, 
June,  July  and  December,  and  up  to  20 
percent  in  other  months.  Suspension  of 
the  requested  language  would  allow  up 
to  50  percent  of  a  cooperative's  member 
milk  supply  to  be  diverted  to  nonpool 
pUints  and  remain  eligible  to  share  in 
the  marketwide  pool. 

Mid-Am  states  that  the  volume  of 
producer  milk  pooled  on  the  Eastern 
Colorado  order  began  to  increase 
following  the  conclusion  of  the  Milk 
Diversion  Program  in  1885,  and  has 
continued  to  increase  during  1988. 
According  to  the  cooperative.  Eastern 
Colorado  producer  milk  during  the  first  7 
months  of  1988  had  increased  10.7 
percent  over  the  same  pcriod^n  1985.  At 
the  same  time,  producer  milk  used  in 
Class  I  had  increased  only  1.3  pe*rcent. 
Mid-Am  states  that  as  a  result  of 
increased  milk  production,  there  are 
ample  supphes  of  local  milk  available  to 
meet  the  fluid  requirements  of  Denver- 
area  distributing  plants.  The  cooperative 
estimates  that  approximately  15  loads  of 
producer  milk  produced  in  Kansas  and 
Nebraska  would  have  to  be  shipped  to 
Eastern  Colorado  pool  distributing 
plants  each  month  in  order  to  qualify 
Mid-Am  producers  for  continued  pool 
status.  The  coopei^tive  states  that  these 
shipments  would  displace  Denver-area 
milk,  which  would  have  to  be  moved  to 
surplus  handling  plants.  Both 
movements,  according  to  Mid-Am, 
would  represent  uneconomic 
movements  of  milk.  Without  the 
requested  continued  suspension,  the 
cooperative  expects  to  incur  substantial 
unnecessary  costs  for  the  mdtement  of 
its  milk  solely  for  the  purpose  of  pooling 
the  milk  of  its  members  currently 
associated  with  the  Eastern  Colorado 
market. 

List  of  Subjecto  in  7  CFR  Part  1137 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  follows: 

Authorlty:  Sec*.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  801-674. 
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Signed  at  Washington.  DC.  db  Octcfber 28, 
-•986. 

Winam  T.  Manlsy. 

Deputy  Administrator,  Marketing  Pragrama. 

|FR  Doc.  86^24800  Filed  lO^l-SS:  «:45  Am] 
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Systems  and  Equipment  Branch,  ANM- 
130S,  Seattle  Aircraft  Certification 
Office;  telephone  (206)  431-1946.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  mFORMATrON: 


DEPAmHENT  OF  TRANSPORTATION       Camnieiits  iovilwl 


Fedeial  Aviation  AdrainiatrattoR 


14CFRPart39 


[I 


t94nAD] 


AirwortMnaaa  Diractivaa;  Boeing 
Modal  787  Seriea  Airpianea 


;  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


sumumr:  This  notice  proposes  to 
amend  an  Alrwortfauiess  Directive  (AD) 
that  requires  inspection  of  the 
pneumatic  syrtea  8th  stage  chadi  valve, 
and  repair  or  replacxment  of  the  valve, 
as  necessary,  on  Boeiag  Model  7B7 
airplanes.  Tlie  AD  was  prompted  by 
reports  of  fragments  of  failed  valves 
becoming  loc^ged  in  a^u  pneuaiatic 
systeai  oorapoaents.  by  reports  of  engine 
damage  caused  by  ingested  valve 
fragments,  and  by  reports  of  cracked 
valves  which  have  been  removed  from 
service.  Tliis  conditian,  if  not  corrected, 
could  cause  engine  siwtdown.  engine 
damage,  or  damage  to  the  pneumatic 
system.  Tliis  action  proposes  to  require 
repetitive  inspections  of  additiooal 
versions  of  the  subject  valve,  which  may 
be  subject  to  similar  failures,  and  adds  a 
terminating  action  for  the  repetitive 
inspections. 

DATE:  Comments  must  be  recerved  on  or 
before  December  22. 19B6. 
ADONESSEt:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administratioa,  Nortiiwest 
Mountain  Region,  OfGce  of  the  Regional 
Counsel  (Attii:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  W-NM- 
134-AD,  17900  Pacific  Highway  South. 
C-6896e,  Seattle.  Washington  98166.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Cosunerical 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  Sooth,  Settle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  C-68966.  SeatOe. 
Washington  98168. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  D.  Lium,  Aerospace  Engineer, 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  (tela,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatoiy  docket 
number  and  be  submitted  in  duplicate  to 
the  address  spedfied  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
aboveTkiill  Uu  utta^ered  by  the 
Administrator  beforfe  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-pubKc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  tIPVM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-^NIM-134-AD.  17900  Pacific 
Highway  South,  0-68966.  Seattle, 
Washington  96106. 

Discussion  { 

Airworthiness  Directive  (AD)  80-06- 
01,  Amendment  39-5257  (51  PR  8702; 
March  14, 1986),  was  issued  as  a  final 
rule  with  a  request  for  comments.  The 
closing  date  for  ^e  comment  period  was 
April  1, 1988,  which  was  the  same  date 
as  the  effective  date  of  the  AD.  This 
period  afforded  interested  persons  an 
opportunity  to  comment  on  the 
amendment.  Due  consideration  has  been 
given  to  the  two  comments  received. 

One  commenter  requested  that  valves 
be  required  to  be  inspected  upon  the 
accumulation  of  2,000  hours  time-in- 
service,  or  the  next  500  hours  time-in- 
service,  whichever  occurs,  later,  based 
on  the  fact  wear  would  be  minimal  on 
new  valves.  The  FAA  concurs  that  the 
initial  inspection  period  for  valves 
manufactured  after  March  1, 1985  may 
be  relaxed,  based  on  data  presented  by 
The  Boeing  Company.  TTiese  data  are 
discussed  below. 


The  second  oommtnter  was  die 
Boeing  Company,  which  provided  data 
from  Hamilton  Standard,  the  valve 
manufacture,  relating  to  the  inspection 
of  valves  returned  to  Hamilton 
Standard.  The  data  provide  a 
correlation  between  poppet  crack 
initiation  and  cradc  growth  versos 
service  hours.  AH  valves  wife 
measurable  crack  lengths  had 
accumulated  more  than  4.500  hours 
time-in-service  prior  to  the  inspection, 
with  one  single  exception.  All  the 
returned  valves,  with  this  one  exception, 
had  tight  eddie  bolts.  Hamilton  Standard 
confirms  that  a  loose  eddie  bolt  will 
accelerate  crack  initiation  and 
propagation. 

The  manufacturing  procedure  rdatii^ 
to  eddie  bolt  torque  was  changed  prior 
to  Mardi  1, 198S.  Valves  manpfsctured 
after  this  date,  identified  by  serial 
number,  have  not  beaa  shown  to  contain 
loose  eddie  bolts.  For  this  reason,  the 
FAA  has  determined  that  valves 
manufactured  after  this  date  must  be 
inspected  initiaBy  prior  to  the 
accumulation  of  ZJ0OH  hours  time-in- 
service.  The  requirement  to  repeat  the 
inspection  at  intervals  not  to  exceed 
2,000  hoars  time-in-aarvice  is  retained. 

Additional  information  received  bom 
the  Boeii^  Company  has  revealed  that, 
following  pubbcation  of  the  AD,  two 
additional  valve  configurations,  part 
numbers  773856-4  and  773856^  have 
been  produced  by  Hamilton  Staiidard. 
Both  configurations  are  improvements  to 
the  773856-3  valve,  hut  neither  i» 
considered  aaffident  to  constitote 
terminating  action  for  the  repetitive 
inspections  required  oa  the  773856-3 
valve.  The  773856-4  valve  incorporates  a 
new  valve  shaft  and  the  773856-5  valve 
contains  iaqMoved  poppet  retention. 
Although  these  chaiiges  could  lessen  the 
problem  of  cracked  ^ve  po{]^ts,  the 
fact  that  the  poppet  itself  is  unchanged 
indicates  that  cracked  poppets  oould 
occur.  The  FAA  has  ao  data  which 
would  indicate  the  magnitude  of  poppet 
cradc  growth  reduction,  if  any,  due  to 
the  noted  improvements.  It  is  therefore 
proposed  that  the  773BSO-4  and  773850-5 
valves  be  subject  to  the  same  repetitive 
inspection  requirements  as  tiie  7738S6-0 
valve. 

The  Boeing  Company  has  identified 
the  fo&owing  three  optional  actions, 
which  are  proposed  as  termtoaHng 
action  for  the  repetitive  inspections 
required  by  AD  SS^O^-Ql: 

1.  Incorporate  Hamilton  Standard 
Servica  BuOatias  a»-|030, 36-aM5,  and 
36.2046,  whidi  provide  for  an  improved 
shaft,  improved  valva  poppet  rrtaotfan, 
and  thldcer  poppet,  raspectivaly. 
tnoorporetion  (rf  SenAca  BaUetin  30-20S9 
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creates  a  773856-4  valve  from  a  773856- 
3  valve,  and  incorporation  of  Service 
Bulletin  36-2045  creates  a  773856-5 
valve  from  a  773856-4  valve. 
Incorporation  of  all  three  service 
bulletins  creates  a  773856-6  valve. 

2.  Install  a  new  production  check 
valve,  Hamilton  Standard  part  number 
773856-6.  This  valve  is  the  production 
equivalent  for  the  modifications 
described  in  Item  1,  above. 

3.  Install  a  Garrett  check  valve,  part 
number  3202164-2.  This  valve  has  been 
shown  to  be  dimensionally  and 
functionally  interchangeable  with  the 
Hamilton  Standard  773856-6  valve. 

It  is  unknown  how  many  valves,  part 
numbers  773856-4  and  773856-5,  are  in 
service.  Approximately  28  manhours, 
however,  would  be  required  to 
accomplish  the  initial  and  repetitive 
inspection  per  airplane.  Assuming  a 
labor  charge  of  $40  per  manhour,  the 
cost  of  an  inspection  would  be  $1,120 
per  airplane. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2]  is  not  a  significant  rule' 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979];  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  Proposed  rule,  if  promulgated, 
will  not^ave  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  767  airplanes  are  operated  by 
small  entities.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  autiiority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposed  to  amend  §  38.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised)  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    lAmandadl 

2.  By  revising  Airwordiiness  Directive 
86-06-01.  AmdL  39-5257  (51  FR  8792; 
March  14. 1986),  to  read  as  follows: 


Boeing:  Applies  to  all  Model  767  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  stated  below.  To  preclude 
en^ne  or  pneumatic  system  damage 
caused  by  the  failure  of  the  pneumatic 
system  Stfa  stage  check  valve.  Hamilton 
Standard  Part  Numbers  773856-3. 
773856-4,  or  773856-S,  accomplish  the 
following,  unless  already  accomplished: 

A.  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  the 
pneumatic  system  8th  stage  check  valve, 
Hamilton  Standard  Part  Number  773856-3, 
manufactured  prior  to  March  1, 1985,  in 
accordance  *vith  Boeing  Service  Bulletin  767- 
36-0017.  dated  January  17, 1986.  or  later  FAA- 
approved  revisions. 

B.  Inspect  pneumatic  system  8th  stage 
check  valve.  Hamilton  Standard  Part  Number 
773856-3  manufactured  after  March  1. 1985, 
or  Part  Numbers  773856-4  or  773856-5,  in 
accordance  with  Boeing  Service  Bulletin  767- 
36-0017,  dated  January  17. 1986.  or  later  FAA- 
approved  revisions,  within  the  next  500  hours 
time-in-service  after  the  effective  date  of  this 
AD,  or  prior  to  accumulating  such  valves 
2,000  hours  time-in-service,  whichever  occurs 
later. 

C.  If  any  valve  inspected  in  accordance 
with  paragraphs  A.  or  B.,  above,  contains  any 
visible  cracks,  or  exceeds  the  allowable  wear 
limits  specified  in  the  referenced  service 
bulletin,  before  huther  flight  repair  the  valve 
in  accordance  with  the  reference  service 
bulletin,  or  replace  the  valve  vrith  a 
serviceable  valve.  Valves  raanufactuted  prior 
to  March  1, 1985.  and  not  installed  on  an 
airplane,  must  be  inspected  prior  to  their 
installation. 

D.  Repeat  the  inspection  procedures 
required  by  paragraph  A.  or  B.,  above,  at 
intervals  not  to  exceed  2,000  hours  time-in- 
service. 

E.  Accomplishment  of  the  procedures 
described  in  paragraphs  1..  2.,  or  3.,  below, 
shall  constitute  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
D.,  above: 

1.  Install  a  check  valve  which  has  l>een 
modified  by  the  incorporated  of  the  following 
three  service  bulletins: 

a.  Hamilton  Standard  Service  Bulletin  36- 
2039,  dated  January  2, 1986,  or  later  FAA- 
approved  revision. 

b.  Hamilton  Standard  Service  Bulletin  36- 

2045,  dated  April  1, 1966,  or  later  FAA- 
approved  revision. 

c.  Hamilton  Standard  Service  Bulletin  36- 

2046.  dated  April  1 1986.  or  later  FAA- 
approved  revision. 

2.  Install  Hamihon  Standard  check  valve 
P/N  773856-6. 

3.  Install  Garrett  check  valve  P/N  3202164- 
2. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  compUance  time,  which 
provides  an  ecceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.19B  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modificatioas  required  by  this  AD. 


All  persons  affected  by  this  directive 
who  have  not  already  received  copies  of 
the  Service  Bulletins  cited  herein  may 
obtain  copies  upon  request  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707.  Seattle,  Washington 
98124.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle,  Washington  on  October 
24. 1986. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  86-24771  Filed  10-31-86:  MS  am] 
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14  CFR  Part  39 

[Docket  Na  86-NM-94-A0] 

AirworthineM  Directives;  Lockheed- 
California  Company  Model  L-101 1-385 
Series  Airplanes  Equipped  With 
Dynamic  Controls  Corporation  Part 
Numt)ers  11035-2  and  11035-3 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Amendment  to  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 

SUMMARY:  This  document  amends  an 
earlier  proposed  airworthiness  directive 
(AD)  that  would  have  required 
modification  of  the  passenger  oxygen 
initiator  sequencer  timer  switches 
(sequencers)  on  Lockheed  Model  L- 
1011-385  series  airplanes.  This 
document  amends  the  NPRM  by 
requiring  additional  modification  to  the 
sequencers.  This  action  is  prompted  by 
reports  that  modification  of  sequencers 
modified  as  proposed  in  the  original 
NPRM  has  caused  some  sequencers  to 
malfunction. 

DATES:  Comments  must  be  received  no 
later  than  December  22. 1966. 


;  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103],  Attention: 
Airworthiness  Rules  Docket  Na  86-NM- 
94-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Lockheed-California 
Company,  P.O.  Box  551.  Burbank. 
California  91520.  Attention:  L-1011 
Technical  Operations.  Dept.  63-38.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 


39866 
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Pacific  Highway  South.  Seattle, 
Washington,  or  4344  Donald  Douglas 
Drive.  Long  Beach.  California. 

FOB  FURTHER  INFORMATION  CONTACT: 

Mr.  George  Y.  Mabuni,  Aerospace 
Engineer.  Systems  &  Equipment  Branch, 
ANM-132L.  FAA.  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808;  telephone  (213)  514-6323. 
SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
'  Attention:  Airworthiness  Rules  Docket 
No.  86-NM-94-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
May  14, 1986  (51  FR  17649).  which 
requested  public  comment  concerning  a 
proposal  to  require  modification  of 
certain  passenger  oxygen  sequencers  on 
Lockheed  Model  L-1011-385  series 
airplanes.  The  comment  period  closed 
July  7. 1986.  One  comment  was  received. 
The  commenter  reported  that  an 
operator  encountered  operational 
difficulties  with  sequencers  modified  in 
accordance  with  the  instructions 
provided  in  the  vendor's  service  bulletin 
as  proposed  in  the  NPRM.  Also  during 
the  comment  period,  the  FAA  and  the 
operators  were  notified  by  the  airplane 
manufacturer  that,  on  some  modified 


sequencers,  an  internal  noise  problem 
can  cause  the  pulser  circuit  to  operate 
incorrectly.  Subsequent  testing  of  the 
modified  sequencers  by  the  vendor 
revealed  that,  in  some  sequencers, 
infernal  noise  is  generated  by  the 
voltage  inverter  circuit  which  will 
continuously  trigger  the  pulser  circuit 
and  cause  the  lequencer  to  continuously 
operate.  To  ensure  consistent  and 
normal  operation  of  the  pulser  circuit  in 
all  the  sequencers,  additional 
modification  is  required.  Dynamic 
Controls  Corporation  (DCC)  revised 
Service  Bulletin  (SB)  11035-35-4  to 
include  the  additional  modification. 
DCC  SB  11035-35-4,  Revision  1,  dated 
June  16, 1986,  describes  the  modification 
that  will  remove,  add,  and  replace 
certain  capacitors;  add  diodes;  and 
replaqe  certain  resistors.  Incorporation 
of  the  modification  will  ehminate  the 
dormant  failures  caused  by  the  electro- 
magnetic interference  (EMI)  capacitors, 
protect  certain  capacitors  against 
excessive  voltage,  and  eliminate 
unwanted  and  continuous  triggering  of 
the  pulser  circuit. 

Although  the  FAA  has  received  no 
additional  reports  of  failed  EMI 
capacitors,  the  FAA  has  determined  that 
there  is  a  potential  for  such  failures  in 
the  future,  which  could  result  in 
depriving  passengers  of  needed  oxygen. 
Therefore,  an  AD  is  being  proposed 
which  would  require  modification  of 
sequencers  on  Lockheed  L-1011-385 
series  airplanes  in  accordance  with  Part 
II  of  the  Accomplishment  Instructions  of 
Lockheed  Service  Bulletin  093-35-041, 
Revision  2,  dated  August  27, 1986.  which 
references  DCC  SB  11035-35-4,  Revision 
1,  dated  June  16, 1986. 

It  is  estimated  that  125  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  manhours  per 
Lockheed  Model  HOI  1-385-1  series 
airplane  and  14  manhours  per  Lockheed 
Model  1^1011-385-3  series  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $67,600. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any.  Model  L-1011-385 


series  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49-U.S.C.  1354(a):  1421  and  1423; 
49  U.S.C.  106(g}  (Revised.  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  Notice  of  Proposed 
Rulemaking.  Docket  No.  86-NM-94-AD. 
as  published  in  the  Federal  Register  on 
May  6.  1988  (51  FR  17649),  by  changing 
the  service  bulletin  reference  in 
paragraph  A.  to  read:  "Lookheed  Service 
Bulletin  093-35-041.  Revision  2.  dated 
August  27,  1986." 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Lockheed-California 
Company.  P.O.  Box  551,  Burbank, 
California  91520,  Attention:  L-1011, 
Technical  Operations,  Dept.  63-38. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 

Issued  in  Seattle,  Washington,  on  October 
24, 1986. 

Frederick  M.  Isaac,      i 

Acting  Director,  Northwest  Mountain  Region. 

(FR  Doc.  86-24772  Filed  10-31-66:  8:45  am) 

BiUINQ  COOE  49ia-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  66-ASO-26] 

Proposed  Alteratibn  of  Control  Zone, 
Chamblee,  GA 

agency:  Federal  Avjation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
reduce  the  size  of  the  Chamblee. 
Georgia,  control  zpne.  An  arrival 
extension  located  northeast  of  the 
DeKalb-Peachtree  Airport  was 
predicated  in  the  Norcross  VORTAC 
which  has  been  decommissioned.  The 
instrument  approach  procedure  which 
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necessitated  the  arrival  extension  was 
canceled  concurrent  with  the 
decommissioning.  Thus,  the  floor  of 
controlled  airspace  in  an  area  northeast 
of  the  airport  may  be  raised  from  the 
surface  to  700  feet  above  the  surface. 
Additionally,  the  geographical 
coordinates  of  the  airport  have  changed 
due  to  airport  construction  and  the  new 
coordinates  will  be  reflected  in  the 
amended  control  zone  description. 
DATES:  Comments  must  be  received  on 
or  before:  December  15, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-n530. 
Manager.  Airspace  and  Procedures 
Branch.  Docket  No.  86-ASC>-2a.  P.O. 
Box  20636.  Atlanta,  Geoi^a  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344.  telephone; 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320;  telephone: 
(404)  763-7646. 
SUPPLEMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  sudi  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpfid  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made.  "Comments  to 
Airspace  Docket  No.  8&-ASO-26."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

All  comments  submitted  will  be 
available  for  examination  in  the  Office 
of  the  Regional  Counsel  Room  652, 3400 
Norman  Berry  Drive.  East  Point.  Georgia 


30344.  both  before  aiid  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  persons  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Divisions.  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  f  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  that  will  reduce  the  size  of  the 
Chamblee,  Geor:gia,  control  zone  by 
eliminating  an  unneeded  arrival 
extension.  In  addition,  the  geographical 
coordinates  (longitude  only)  will  be 
corrected  as  those  presently  listed  are 
slightfy  in  error.  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.ffi  dated 
January  2, 1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fivquent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  role"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zone. 

The  Propoasd  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71}  as  follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AuAority:  48  U5.C  1348(a).  1354(.).  1510; 
Executive  Older  10854  40  VS.C  Uie(g) 
(Revised  PuUic  Law  87-448.  Jamiaiy  12. 
1983):  14  CFR  11.80. 


(71.171    [ANMnrtatfl 

2.  S  71.171  is  amended  as  follows: 

Cbaariilee.  GA-{AiMad«l| 

By  removing  the  words  ".  .  .  long. 
84*1810'  W.):  witiiiii  1.5  miles  e«di  side  of 
Norcrosa  VORTAC  242*  radial  extending 
from  the  5  mile  radius  zone  to  1  mile 
southwest  of  the  VORTAC."  and  repkcii^ 
them  widi  the  words"  .  .  .  loos.  84*18*08' 
W.)." 

Issued  in  East  Point,  Geoi^gia.  on  October 
23,1988. 
James  L.  Wright 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  86-24770  Filed  10-31-88:  8:45  am] 

BILUNG  CODE  ISW-U-M 


14  CFR  Part  71 

[Airspace  Docket  No.  86-AGL-29] 

Proposed  Transition  Area  Alteration; 
Harry  W.  Browne  Ahport,  Saginaw,  Ml 

AQEMCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  alter 
the  existing  Hairy  W.  Browne  Airport. 
Saginaw,  Michigan,  transition  area  to 
accommodate  a  new  NDB  Runway  27 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Har^  W.  Browne 
Airport 

liie  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  frcm  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  December  4, 1986. 
ADORESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
8B-AGL-29, 2300  East  Devon  Avenue. 
Des  Plaines.  Illinois  6001& 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 


SoBOo 
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Administration.  2300  East  Devon 
Avenue,  Oes  Plaines,  Illinois. 

FOU  FURTNER  INTOmiATION  CONTACT: 

Edward  R.  Heaps,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  604-7360. 

SUPPUOMENTARV  INFORMATION:  The 

present  transition  area  is  being 
expanded  to  accommodate  aircraft 
utilizing  an  NDB  Runway  27  SIAP.  The 
additional  airspace  designated  will  be 
approximately  a  1-mile  additional 
expansion  to  the  east  of  the  present 
transition  area. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimiim 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airsfSce. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  mle 
requirements. 

Oomments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self -addressed,  stamped 
postcard  on  which  the  foUowing 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  8&-AGL-29."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comment?  aubmitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  botii 
before  and  after  the  closing  date  for 


comments.  A  report  summarizing  each 
substantive  pi^Wiircolrtact  with  FAA 
personnel  conoemed  witrthis 
rulemaking  will  be  filed  m  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal   '^ 

The  FAA  is  considering  an 
amendment  to  {  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated  airspace 
near  Saginaw  Harry  W.  Browne  Airport, 
Michigan. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740a6B  dated  January  2, 
.1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  it  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Propoaad  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federd  Aviation  Regulations 
(14  CFR  Part  71]  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983):  14 
CFR  11.69. 

§71.181    [AmMidedl 

2.  Section  71.181  is  amended  as 
follows: 

Saginaw  Hairy  W.  Bn>%«me  Airport.  MI— 
(Amended] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  a  5.5-mile  ^ 
radius  of  the  Harry  W.  Browne  AirROfH^t- 
43*25'58"  N.,  Ix)ng.  83'51'43"  W.);  aSflwithin  2 
miles  each  side  of  the  88*  bearing  from  Harry 
W.  Browne  Airport,  extending  fttjm  the  5.5- 
mile  radius  to  6.5  milee  east  of  the  airport 
excluding  that  portion  within  the  Saginaw 
Tri-City  Airport,  Michigan,  transition  area. 

Issued  in  Des  Plaines,  Illinois,  on  October 
21,1966. 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  88-24773  Filed  10-31-88;  8:45  am] 

BlUJNa  CODE  4t1»-1S-M 


SECURITIES  AND  EXCHANGE 
COMMISSION         i 

17  CFR  Part  201 

[Releaae  Nos.  33-6602;  34-23647;  35-24200; 
39-2042;  IC-15334;  IA^1039;  File  No.  S7-2»- 
86] 

PropoMd  Amendinento  to  Rule  2(e)(7) 
of  the  Commisslonrs  Rules  of  Practice 

Correction 

In  FR  Doc.  86-22720,  beginning  on 
page  35653.  in  the  issue  of  Tuesday, 
October  7, 1966,  make  the  following 
corrections; 

9  201 J    [Connected] 

On  page  35655,  second  column,  in 
S  201.2,  the  word  "Alternative"  was 
misspelled  in  the  heeding  for 
Alternative  B. 

On  the  same  page,  same  column,  in 
S  201.2,  \mdBi  Alternative  B,  paragraph 
(e)(7)(i),  first  line,  "of  should  read  "or". 

On  the  same  page,  same  column, 
imder  Alternative  B,  paragraph 
(e)(7)(iii),  third  line,  "ham"  should  read 
"harm". 

BlUJNQCOOe  1S0t-«t-M 


17  CFR  Parts  229  and  230 

[ReteMC  Noe.  33-«672. 10-15373;  S7-28-M] 

Elimination  of  Certain  Pricing 
Amendments  and  Revision  of 
Prospectus  RHng  Rvcedures 

aoency:  Securities  and  Exchange    - 
Commission. 
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ACTION:  Proposed  rules. 


summary:  The  Securities  and  Exchange 
Commission  ("Commission")  today  is 
publishing  for  comment  proposals 
intended  to  simplify  the  Bling 
requirements  applicable  to  a  registration 
statement  at  the  time  of  effectiveness. 
Proposed^new  Rule  430A  would  allow 
registrants,  if  specified  conditions  are 
satisHed.  to  omit  information  concerning 
the  public  offering  price,  price-related 
information,  and  the  underwriting 
syndicate  from  a  registration  statement 
that  is  declared  effective.  The 
information  omitted  from  the 
registration  statement  would  be  either 
included  in  the  final  prospectus  and 
incorporated  by  reference  into  the 
registration  statement  or  included  in  a 
post-effective  amendment  to  the 
registradon  statement.  In  addition,  the 
Commission  is  proposing  related 
amendments  to  Rules  424(b)  and  497  to 
require  more  inunediate  filing  of  a 
prospectus  where  Rule  430A  has  been 
used.  Finally,  the  Conunission  is 
proposing  other  changes  to  Rule  424  to 
provide  for  a  similarly  shortened  filing 
period  for  other  prospectuses,  to 
eliminate  unnecessary  filings,  and  to 
classify  prospectuses  according  to  the 
nature  of  the  information  being  modified 
or  added. 

DATE:  Comments  should  be  received  on 
or  before  December  18, 1986. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-28-86. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington.  DC 
20549 

FOR  FURTHER  INFORMATION  CONTACT 

Mauri  L  Osheroff.  Deputy  Chief 
Counsel,  or  Abigail  Anns.  Attorney 
Advisor,  at  (202)  272-2573,  Division  of 
Corporation  Finance,  or  for  questions 
regarding  the  applicability  of  the 
proposals  to  investment  companies. 
Thomas  S.  Harman.  Special  Counsel,  at 
(202)  272-2107.  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  for  comment  a 
new  proposed  Rule  430A.  related 
amendments  to  Items  512  and  601  of 
Regulation  S-K  *  and  amendments  to 


Rules  424  *  and  497  *  of  Regulation  C  *. 
These  proposals  are  intended  to  simplify 
and  reduce  registrants'  filing  obligations 
under  the  federal  securities  laws,  while 
permitting  more  immediate 
identification  of  and  access  to 
information  filed  with  the  Commission. 
The  proposals  are  not  intended  to 
change  registrants'  disclosure 
obligations  to  investors. 

I.  Executive  Summaty 

The  Commission  is  proposing  a  new 
Rule.  Rule  430A,  under  the  Securities 
Act  of  1933  (die  "Securities  Act")  •  to 
eliminate  the  need  for  pre-eSective 
amendments  to  registration  statements 
filed  solely  to  provide  pricing 
information,  price-related  information, 
the  names  of  the  underwriting  syndicate 
and  respective  amounts  underwritten, 
underwriter  compensation,  material 
relationships  with  underwriters,  and 
dealer  allowances.  As  proposed,  the 
Rule  would  be  available  to  any 
registrant  that  is  offering  securities  for 
cash.  The  proposed  Rule  would  not 
change  the  information  required  to  be 
disclosed  in  either  a  preliminary 
pro8f>ectus  used  before,  or  a  final 
prospectus  used  after,  effectiveness  of 
the  registration  statement  The  (Knitted 
information  would  be  disclosed  in  a 
prospectus  filed  under  Rules  424  or  497 
and  incorporated  by  reference  into  the 
registration  statement.  If.  however,  the ' 
final  prospectus  is  not  filed  within  five 
business  days  after  effectiveness  of  the 
re^stration  statement  a  post-effective 
amendment  containing  the  information 
would  be  necessary. 

In  addition,  the  Commission  is 
proposing  a  number  of  amendments  to 
Rule  424.  one  of  which  woidd  require 
that  the  prospectus  used  after 
effectiveness  of  a  registration  statement 
as  permitted  by  proposed  Rule  430A  be 
filed  on  or  prior  to  the  date  it  is  first 
used  in  connection  ivith  the  public 
offering  or  sales.  A  comparable 
amendment  to  Ride  497  would  provide 
the  same  shortened  filing  period  for 
investment  companies  relying  on  Rule 
430A.  Other  changes  to  Rule  424  would 
shorten  the  filing  period  for  other 
prospectuses  used  after  effectiveness, 
eliminate  unnecessary  filings  and 
classify  Rule  424  prospectuses  more 
systematically. 

This  release  discusses  the  rule 
proposals  as  well  as  possible 
alternatives  to  the  proposals. 


IL  Propoeed  Rule  and  Amendments 

A.  Proposed  Rule  430A 

1.  Overview  and  General  Considerations 

Proposed  Rule  430A  contemplates 
that  subject  to  the  satisfaction  of 
specified  conditions,  a  registration 
statement  may  omit  pricing  information, 
information  dependent  upon  the  public 
offering  price,  and  information  about 
underwriting  syndicate  members 
(including  material  relationships  with 
any  underwriter  not  named  therein)  and 
their  compensation  at  the  time  it  is 
declared  effective.  This  information 
ordinarily  is  filed  in  iH«-effective 
"pricing"  amendment  to  the  registration 
statement 

The  proposed  elimination  of  the 
requirement  to  file  pricing  amendments 
is  intended  to  simplify  and  reduce  filing 
obligations.'  The  proposal  should 
minimize  possible  disruptions  of  a 
registrant's  marketing  schedule  caused 
by  the  need  to  file  a  pricing  amendment 
and  have  the  registration  statement 
declared  effective  by  the  Commission  or 
its  staff  pursuant  to  delegated 
authority.''  The  Commission  believes 
that  the  proposed  Rule  and  related 
amendments  would  achieve  these 
purposes  without  affecting  the  adequacy 
and  timeliness  of  disclosure  of 
information  to  investors  or  investor 
rights  of  action  under  the  federal 
securities  laws.  There  would  be  no 
change  in  the  information  currenUy 
provided  to  the  public  by  means  of 
either  the  preliminary  prospectus  '  or 
the  final  prospectus  used  after 
effectiveness.-* 


'  17  CFR  229.512;  17  CFR  229.601. 


*  17  CFR  230.424. 

*  17  CFR  23a497. 

*  17  CFR  230.444  et  seq. 

*  15  US.C.  77a  el  seq.  (1982). 


*  In  the  recent  Advance  Notice  of  Propoeed 
Rulemaking  for  the  operational  Edgar  aystem.  the 
Commiaaiao  difcuaaed  poaaible  rule  changea  to  take 
advantage  of  the  effidenciea  of  electronic  filing.  In 
Section  fV.E.  of  the  releaae,  "Amendmenta  and 
Supplements  to  FUinga."  the  Coouniaaion  aought 
comment  on  a  two-atage  mefliod  of  filing  pricing 
amendment!  and  alao  on  whether  amendments  to 
Securitiea-Act  filinga  containing  only  changed  page* 
should  be  permitted.  See  Releaae  No.  33-flesi  [June 
2a.  1986)  [51  PR  24165].  Propoeed  Rule  430A 
repieaents  another  approach  to  streamlining  the 
filing  proceaa  and  reducigg  unnaoesaary  burdens, 
but  the  approaches  addreMed  in  the  Edgar  releaae 
will  still  be  considered,  particularly  as  some  pricing 
amendments  would  continue  to  be  filed  even  if  Rule 
430A  is  adopted. 

'  See  section  B(a)  of  the  Securities  Act  [15  U.S.C 
77h(a))  and  17  CFR  200.30-l(a). 

*  See  Rule  430  [17  CFR  230430].  which  defines  a 
preliminary  prospectiu  for  purposes  of  section 
S(b)(l)  of  the  Securities  Act  [IS  U.S.C.  77e(b)(l)]. 

*  In  response  to  a  ralemaking  petition  submitted 
by  the  Securities  Industry  Association,  the 
Commission  has  authorized  its  staff  to  prepare 
alternative  proposals  to  permit  prospectus  delivery 
following  the  mailing  of  confimations  of  sale  jo 
purchasers. 


The  proposed  Rule  woald  not  change 
the  current  flling  requirements 
applicable  to  exhibits.'^  Any  exhibit 
required  to  be  Hied  as  part  of  a 
registration  statement  must  continue  to 
be  filed  prior  to  effectiveness.  A 
registrant  choosing  not  to  file  a  pricing 
amendment  would  have  to  file  all 
required  exhibits  with  the  initial 
registration  statement  or  other  pre- 
effective  amendments.  In  particular,  the 
Commission  emphasizes  that  any 
required  opinion,  report  or  other 
document  prepared  by  an  accountant, 
other  expert  or  counsel  and  applicable 
consents  must  be  filed  as  part  of  the 
registration  statement  prior  to  the 
effective  date.»»  While  the  public 
offering  price  may  not  be  determined 
until  shortly  after  the  registration 
statement  is  declared  effective,  the 
Commission  believes  that  in  most  cases 
requisite  opinions,  consents  and  reports, 
including  legality  opinions,  can  be 
issued  prior  to  the  specific  pricing. 
Where  this  is  not  possible,  the  proposed 
Rule  ordinarily  would  be  unavailable. 
Comments,  however,  are  solicited  on 
this  point  and  on  possible  alternative 
approaches,  such  as  permitting  opinions 
or  consents  to  be  filed,  under  limited 
circumstances,  in  a  post-effective 
amendment  prior  to  the  commencement 
of  the  public  offering  or  sales. 

Certain  exhibits,  unlike  opinions  and 
consents,  are  not  required  to  be 
completed  and  signed  at  the  time  of 
effectiveness  [e^.,  trust  indentures  and 
underwriting  agreements).  The  filing 
requirement  may  be  satisfied  by  the 
form  of  the  document  to  be  used,  which 
must  be  complete  except  for  omission  of 
prices,  signatures  and  similar  matters.** 
Because  Instruction  1  to  Item  601  of 
Regulation  S-K  requires  that  the 
information  on  price  and  similar  matters 
amitted  bom  an  exhibit  be  contained  in 
an  amendment  to  the  registration 
statement,  a  technical  amendment  to 


><>  5m  ItMD  flOl  of  RagulatioD  S-K. 

■  ■  Sw  MCtton  7  and  Scfaednle  A(2»)  of  the 
SecoriUM  Act  (15  U&C  778  and  77m  SdMdule  A 
(»),  rttpedivaiy):  ham  em(b)  (6),  (S),  p).  (8).  and 
(24)  of  Regulation  S-K  [17  CFR  229Ml(b)  (5).  (6),  (7). 
(8).  aad  (24)):  and  Rulaa  436-439  (1.7  CFR  230436 
through  230.439).  An  aoMndaient  to  a  ngfatration 
atataaant  that  ia  filad  aoialy  for  the  pwpoae  of 
adding  axhibita  and  doaa  not  ciianga  the  proapectus 
naad  inchide  only  the  covar  page  to  the  ragiatration 
statement,  the  exhibits  and  the  signatme  page.  See 
Rule  472  {17  CFR  23a472]. 

■  *  Such  exhibiU  may  not  be  incorporated  by 
reference  into  any  sufaoequent  iUteg  made  with  the 
Coamrisaion.  The  completed  exhibit,  however,  even 
if  not  part  of  the  ragiatratiaa  ataiemeBt  aa  dedarad 
effective,  still  may  be  incorporated  by  reference  into 
other  Cowmisaion  documents  if  it  is  pravioosiy 
filed,  e^..  aa  part  of  a  poat-efhctiva  amendment  or 
Form  8-K  (17  CFR  249^06).  See  inatradiea  1  to  Item 
aOI  of  Regulatioa  S-K.  Theae  procedwes  would  not 
be  affected  by  proposed  Rule  43aA. 


Instruction  1  is  proposed  to  provide  that 
inclusion  of  this  information  in  the 
prospectus  used  after  effectiveness  of 
the  registration  statement  as  provided 
by  proposed  Rule  430A(a)(3)  would 
satisfy  this  requirement. 

Proposed  Rule  430A  would  not  change 
procedures  requiring  disclosure  in  the 
preliminary  prospectus  of  information 
based  on  a  bona  fide  estimate  of  the 
public  offering  price.  For  example,  pro 
forma  financial  information  on  such 
matters  as  the  ratio  of  earnings  to  fixed 
charges  •»  should  be  set  forth, 
accompanied  by  a  clear  statement  that 
the  information  is  based  on  an  assumed 
public  offering  price  and  that  the  pro 
forma  information  will  vary  in  a 
specified  manner  as  the  assumed  price 
changes.  Disclosure  also  should 
continue  to  be  provided  on  the 
estimated  dollar  amount  and  allocation 
of  proceeds  to  be  received  from  the 
offering  »♦  and  on  dilution,"  if 
applicable. 

Nor  would  proposed  Rule  430A  alter 
traditional  considerations  regarding 
whether  events  or  facts  known  prior  to 
effectiveness  nequire  the  filing  of  a  pre- 
effective  amendment  to  assure  that  the 
registration  statement  is  not  misleading 
when  declareti  effective.  »•  Registrants 
also  should  consider  whether  material 
changes  to  the  disclosure  contained  in 
the  latest  preliminary  prospectus 
distributed  to  underwriters,  dealers  and 
others  '^  may  necessitate  recirculation 
of  an  amended  preliminary 
prospectus.'"  In  contrast,  changes  that 
currently  are  permitted  to  be  made  in  a 
Rule  424(b) »»  prospectus  rather  than  a 
pre-effective  amendment  to  the 
registration  statement,  could  continue  to 
be  made  in  the  final  prospectus.  It  is  not 
contemplated  fliat  the  proposals  would 
change  existing  practice  in  this  regard. 


' '  See  Item  503(d)(9)  of  Regulation  S-K  117  CFR 
229.503(d)(9)J. 

'*  See  Item  504  of  Regulation  S-K  (17  CFR 
229.504]. 

'•  See  Item  S04  of  Regulation  S-K  (17  CFR 
22B.S04). 

'  *  For  example,  a  change  in  the  estimated  public 
offering  price  may  materially  affect  disclosure  on 
the  Dse  of  proceeda  and,  if  applicable,  the  adequacy 
of  the  proceeda  to  accomptiah  one  or  more  stated 
purposes.  See  Items  504  and  101(a)(2KiiiNA}(l)  of 
Regulation  S-K  (17  CFR  229.101(a)(2)(iii)(A)(l)). 
respectively.  Other  areas  of  disclosure  that  may 
require  updating  include  the  business  and  plan  of 
operatioa  manageaent's  discuasioa  and  analysia  of 
financial  condition  and  results  of  operations,  and 
certain  pro  forma  financial  information.  See  Items 
101.  303  and  503(dM»)  of  Regulation  S-K  [17  CFR 
229.101;  17  CFR  220303). 

"  See  Rule  15ca-e  (17  CFR  240.15c2-6]. 

'•  Pursuant  to  Rule  480  [17  CFR  230.460],  the 
adequacy  and  availability  of  information  to  the 
pubhc  may  be  considered  in  acting  upon  requests 
for  acceleration  of  the  effectiveness  of  a  registration 
statement. 

"17  CFR  230.424(b). 


Proposed  Rule  430A  does  not  change 
requirements  concerning  the  age  of 
financial  statemeats  contained  in  a 
registration  statement  at  the  time  of 
effectiveness.*"  Accordingly,  the 
availability  of  the  Rule  would  not 
eliminate  the  need  to  file  a  pre-effective 
amendment  if  the  financial  statements 
were  required  to  be  updated  at  the  time 
of  effectiveness.  As  the  proposed  Rule  is 
not  intended  to  change  the  disclosure  to 
investors,  the  Commission  does  not 
intend  Rule  430A  to  have  the  effect  of 
permitting  issuers  to  avoid  financial 
statement  updating  requirements. 
Therefore,  the  Commission  requests 
specific  comment  on  whether  proposed 
Rule  430A  also  should  require 
registrants  whose  financial  statements 
are  not  current  at  the  time  the  first  Rule 
424(b)  prospectus  would  be  due  to 
instead  file  a  post-effective  amendment 
containing  updated  financial  statements, 
as  well  as  the  information  omitted 
pursuant  to  Rule  480A.*i 

The  proposed  Rule  is  limited  to 
registration  statements  that  are  declared 
effective,  /.c  where  effectiveness  is 
accelerated  by  the  Commission  or  its 
staff  acting  pursuant  to  delegated 
authority,  rather  than  by  lapse  of  time.** 
Accordingly,  an  ittuer  who  flies  a 
registration  statement  without  the  Rule 
473  delaying  amendment  **  would  not 
be  permitted  to  rely  on  Rule  430A. 

At  this  time,  the  Commission  does  not 
intend  to  change  the  procedures 
applicable  to  secusities  to  be  offered 
under  competitive  bidding.  Therefore, 
companies  that  offer  and  sell  securities 
by  that  procedure  may  not  use  the 
proposed  Rule.  Suob  companies  should 
continue  to  comply  with  the  current 
rules  and  staff  interpretations  ai^licable 
to  competitive  bidding.** 


12], 


'  See  Rule  3-12  of  RegulaUon  S-X  |17  CFR  ao.3- 


* '  See  also  discussion  infra  in  Part  II.A.5, 
"Section  11  Liability  Issues." 

"  See  supra  n.  7  and  discussion  infra  in  Rirt 
II.A.3.,  "Eligibility  and  Conditions  for  Use  of 
Proposed  Rule  430A." 

»» 17  CFR  230.473. 

»*  Rule  445  [17  CFR  230445]  ivquiies  the  filing  of 
a  post-effective  amendmnt  to  reflect  the  resuiu  of 
the  competitive  bidding.  The  post-effective 
amendment  to  the  registiation  statement  becomes 
effective  automatically  at  the  time  it  is  filed  unless 
the  registrant  has  been  notified  that  proceedings 
under  section  8  of  the  Securities  Act  lis  U.&C  77h] 
have  been  commenced.  The  staff,  however,  permits 
registrants  to  file  prospactuoes  puiwiant  to  Rule 
424(c)  [17  CFR  230.424(c))  to  reflect  the  leaulu  of  the 
competitive  bidding  for  securities  offered  on  a 
delayed  or  continuous  basis  under  Rule  416 117  (7R 
230.415). 
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2.  Information  That  May  Be  Omitted 
Under  Rule  430A 

The  proposed  Rule  permits  a 
registration  statement  to  b«  declared 
effective  that  omits  information  on  the 
public  offering  price,  underwriting 
syndicate  including  material 
relationships  with  any  underwriter  not 
named  therein,  underwriting  discounts 
or  commissions,  discounts  or 
commissions  to  dealers,  amount  of 
proceeds,  conversion  rates,  call  prices 
and  other  matters  dependent  upon  the 
public  offering  price.  This  range  of 
information  substantially  parallels  Rule 
43a»» 

Unlike  Rule  430,  proposed  Rule  430A 
specifically  addresses  information  on 
the  underwriting  syndicate  since  the 
principal  underwriters,  respective 
amounts  imderwritten  and  material 
relationships  with  the  registrant  may  be 
known  at  the  time  of  effectiveness  and 
disclosure  would  be  required  under  item 
508(a)  of  Regulation  S-4C  ■*  without  a 
specific  exclusion.  The  registration 
statement  should  include  all  of  the 
required  information  on  the  plan  of 
distribution  "  except  the  names  of  the 
syndicate  members,  material 
relationships  with  any  underwriter  not 
named  therein,  the  amounts 
underwritten  and  the  discounts  and 
commissions.  With  respect  to 
underwriter  compensation,  the 
registration  statement  should  continue 
to  disclose  any  compensation  that  is  not 
easily  reducible  to  a  dollar  per  unit 
basis,  such  as  options  or  warrants  to 
purchase  equity  securities,  fees  for  other 
services  to  be  provided,  and  right  of  first 
refusal  on  future  financings."  With 
respect  to  material  relationships,  the 
registration  statement  should  continue 
to  disclose  required  relationships 
between  the  registrant  and  those 
underwriters  (for  example,  the 
anticipated  managing  underwriters) 
whose  names  do  appear  in  the 
registration  statement  Finally,  the 
underwriting  agreement  or  form  thereof 
should  continue  to  be  filed  as  part  of  the 
registration  statement  prior  to 
effectiveness.*' 


**  While  Rule  430  penniu  the  omisaion  of  the 
public  ofTering  price  and  price  related  infonnation 
bom  a  preliminary  proepectus,  it  does  not  pennit 
the  omisaion  of  such  information  from  the  form  of 
prospectiM  filed  as  part  of  a  registration  statement 
that  is  declared  effective. 

*•  17  CFR  22BJ08(a). 

"  See  Item  SOS  of  Regulation  S-«  (17  CFR 
229.508]. 

*•  See  Item  SOB  of  Regulation  S-K  (17  CFR 
229.S0e(e)].  which  requires  disclosure  of  all  items 
that  would  be  deemed  by  the  National  Association 
of  Securities  Dealers  to  constitute  underwriting 
compensation  for  purposes  of  the  Association's  Rule 
of  Fair  Practice. 

**  See  aupro  n.10-12  and  accompanying  text 


3.  Eligibility  and  Conditions  for  Use  of 
Proposed  Rule  430A  *° 

As  proposed,  the  Rule  would  be 
available  to  any  registrant  whether  or 
not  subject  to  the  reporting  provisions  of 
section  13(a)  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  "  immediately  prior  to  the  filing 
of  a  registration  statement.  The 
Commission,  however,  specifically 
requests  comment  as  to  whether,  in  the 
case  of  non-reporting  companies,  the 
lack  of  public  infonnation.  the  lack  of  an 
existing  trading  market  on  which  to  base 
the  price  of  the  company's  securities,  or 
other  factors  are  likely  to  result  in  a 
final  determination  of  the  pubUc  offering 
price  that  differs  substantially  from  the 
estimate  on  which  the  registration 
statement  disclosure  is  based  and,  if  so, 
whether  excluding  such  issuers  from  the 
proposed  Rule  is  warranted.*' 

Comment  also  is  solicited  on  other 
possible  eligibility  critieria  such  as:  (1) 
Firm  commitment  underwriting 
aTTangements;  **  (2)  entities  that  are  not 
development  stage  companies;  **  or  (3) 
only  those  non-reporting  companies    ' 
where  the  public  offering  price  falls 
within  the  bona  fide  estimate  of  the 
range  of  the  maximimi  offering  price 
contained  in  the  preliminary 
prospectus." 


**  In  addltiaa  to  the  criteria  for  use  of  the 
propoaed  Rule  discuaaed  in  this  section,  the  Rule 
would  contain  two  further  conditions:  (1)  That  the 
registration  statement  contain  the  new  undertaking 
■padfiad  in  propoaad  Item  512(j)  of  Regulation  S-K 
[tee  propoaed  Rule  430A(aN2));  and  (2)  that  the 
infonnation  omitted  from  the  registration  statement 
be  in  the  proapactus  filed  with  die  Commission 
under  Rule  424{bH3)  (i)  or  (iv).  Rule  407(i).  or  in  a 
poat-effactlva  amendment  [tee  propoaed  Rule 
430A(a)(3)).  Theae  conditions  are  discussed  infra  in 
Parts  ILA.S..  "Section  11  UabiUty  lasues".  JLAA„ 
"Relationship  to  Rule  415."  and  ILB..  "Amendments 
to  Rule  424." 

»'  15  VS.C.  7Bm(a):  It  US.C.  78o(d). 

**  If  the  Rule  was  to  be  made  available  only  to 
reporting  companies,  a  new  condition  under 
paragraph  (a)  could  read  substantilly  as  follows: 
"the  re^stant  is  subject  to  the  reporting 
requirements  of  section  13(a)  or  15(d)  of  the 
Securities  Exchange  Act  of  1934,  and  has  filed  in  a 
timely  manner  all  required  reports  during  the  most 
recent  twelve  calendar  months  (or  such  shorter 
period  that  the  registrant  was  required  to  file  such 
reports)." 

**  Self-underwritten  offerings  and  best  efforts 
underwriting  arrangements  may  lack  some  of  the 
scheduling  and  timing  sensitivities  associated  with 
firm  commitment  underwritings. 

**  See  Rule  l-02(h)  of  Regulation  S-X  (17  CFR 
2ia  l-02(h)l,  defining  a  development  stage 
company,  biie  to  a  development  stage  company's 
lack  of  an  operating  history,  the  estimated  and 
actual  price  of  the  securities  offering  may  be  sub)ecl 
to  greater  variatioa  If  so,  substantial  revisions  to 
price-related  disclosure  may  be  required. 

•*  See  Item  S0l(c)(6}  of  Regulation  S-4(  (17  CFR 
229.501(c)(m.  If  the  public  offering  price  is  within 
the  bona  fide  range  of  the  maximum  offering  price, 
there  may  be  fewer  revisions  to  the  price-related 
disclosure. 


As  proposed,  the  Rule  would  be 
limited  to  offerings  of  securities  for  cash. 
The  "for  cash"  requirement  is  intended 
to  prevent  this  Rule  fiY)m  being  used  for 
a  registration  statement  covering 
securities  issued  in  connection  with  a 
business  combination,  whether  effected 
by  a  merger  or  exchange  offer, 
recapitalization,  reorganization  or  other 
similar  transaction.**  Most  of  these 
securities  offerings  are  made  in 
connection  with  a  proxy  solicitation  or 
exchange  offer  where  the  price  is  known 
at  the  time  the  solicitation  or  offering 
commences,  and  there  are  not  the  same 
time  pressures  on  pricing  because  of  the 
soUcitation  and  offering  periods. 
Accordingly,  there  appears  to  be  Httie 
need  for  the  relief  provided  by  proposed 
Rule  430A.  Comments  are  solicited  on 
the  appropriateness  of  this  limitation. 

Proposed  Rule  430A  also  is  limited  to 
registration  statements  that  are  declared 
effective — i.e..  where  effectiveness  is 
accelerated  by  the  Commission  or  its 
staff  acting  pursuant  to  delegated 
authority,  rather  than  by  lapse  of  time 
pursuant  to  section  8(a)  of  the  Securities 
Act.*^  Accordingly,  the  Rule  would  not 
be  available  for  filings  that  lack  a 
delaying  amendment  To  do  otherwise 
would  appear  to  provide  a  mechanism 
that  coidd  be  used  as  a  means  to  avoid 
the  review  process.  While  certain  types 
of  filings  always  become  effective 
automaticaUy  and  are  not  permitted  to 
use  delaying  amendments,**  the 
Commission  believes  these  filings  need 
not  come  within  the  scope  of  Rule  430A 
because  such  filings  characteristically 
do  not  contain  market-sensitive  pricing 
information  determined  shortly  before 
commencement  of  the  offering. 


**  This  requirement  should  be  interpreted  in  the 
sr  ne  maimer  as  the  "for  cash"  requirement  for 
certain  primary  offerings  of  securities  on  Form  S-3 
(17  CFR  230.13).  See  General  Instruction  13.1 
thereof.  For  example,  notes  evidencing  promises  to 
pay  installments  in  cash  are  considered  to  be  cash 
within  the  meaning  of  the  proposed  Rule. 

"  Under  section  8(a)  of  the  SecuritiM  Act.  a 
registration  statement  or  pre-effective  amendmeni 
thereto  automatically  becomes  effective  on  the 
twentieth  day  after  filing.  This  ordinarily  is 
prevented  by  the  use  of  a  "delaying  amendment"  ii. 
the  form  specified  by  Rule  473.  which  delays 
effectiveness  until  accelerated  by  the  Commissioi. 
or  its  staff. 

**  These  registration  statements  are:  (1)  Forms  S> 
3  and  F-3  [17  CFR  239.33(  for  dividend  or  interest 
reinvestinent  plana:  (2)  Forms  S-4  (17  CFR  239.25] 
for  bank  or  savings  and  loan  holding  company 
formations:  and  (3)  Forma  S-8  [17  CFR  239.ieb]. 
which  are  used  for  employee  benefit  plans.  See  also 
infra  Part  II.A.4„  "Applicability  of  Proposed  Rule 
430A  to  Investment  Companies,"  for  a  discussion  of 
automaticall](  effective  investment  company 
registration  statements. 
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4.  Applicability  of  Arc^mMd  Rule  430A 
to  bivcttment  Ckniipanie* 

Aa  proposed,  Rule  43QA  would,  be 
available  to  mutual  funds  and  other 
investment  companies  under  the 
Investdbnt  Company  Act  of  1940  (the 
"Investment  Company  Act").**  as  well 
as  other  issuers.  It  is  likely  Uiat 
proposed  Rule  43QA  would  be  used 
primarily  by  closed-end  funds,  because 
the  pricing  amendment  typically  is  the 
last  event  preceding  effectiveness  of  the 
registration  statement  for  those  funds. 
Conversely,  it  is  unlikely  that  proposed 
Rule  430A  would  be  extensively  used  by 
mutual  funds  or  unit  investment  trusts, 
because  the  pricing  amendment 
typically  is  not  the  last  event,  or  is  only 
part  of  the  last  event,  preceding 
effectiveness  of  their  registration 
statements.  For  example,  unit 
investment  trusts  tjrpically  file  financial 
statements  at  the  end  of  the  registration 
process,  along  with  their  pricing 
information,  and  these  financial 
statements  are  reviewed  by  the  staff. 
Also,  proposed  Rule  430A  would  only  be 
available  in  connection  with  any 
registration  statement  that  is  "declared 
effective."  Thus,  it  would  not  be 
available  to  unit  investment  trusts 
whose  registration  statements  become 
effective  automatically  under  Rule 
487.*° 

Under  the  proposal,  the  time  period 
for  filing  prospectuses  containing  the 
previously  omitted  information  would 
be  shortened  for  those  investment 
companies  relying  on  proposed  Rule 
430A.*»  The  shortened  filing 
requirements  would  be  set  forth  in  Rule 
497,  rather  than  Rule  424,  because  the 
Commission  recentiy  proposed  to  make 
.Rule  497  the  exclusive  rule  for 
investment  company  prospectus  filing 
requirements.** 

5.  Section  11  Liability  Issues 

Section  11  of  the  Seciuities  Act  *' 
imposes  liability  on  the  issuer,  directors, 
signers,  experts  and  other  designated 
persons  for  material  misstatements  in  or 
omissions  fitjm  a  registration  statement 
at  the  time  of  effectiveness.  Section  11 
ordinarily  does  not  apply  to  statements 
omitted  from  an  effective  registration 
statement  and  subsequendy  disclosed  in 


**tSV.S.C.eOa-ietaeg. 

*o  17  CFR  230.487. 

*'  The  comparable  rule  changes  for  rc^atrants 
other  than  investment  companies  are  discuaaed 
infra  in  Part  n.B.2..  Tiling  Period." 

"  See  investment  Company  Act  Release  No. 
15315  (September  17. 1966]  [51  FR  34384].  Because 
the  Commission  proposed  in  Release  No.  15315  to 
add  a  paragraph  (h)  to  Rule  4S7,  the  shortened  fiHng 
requirements  would  be  set  forth  in  paragraph  (i)  of 
Rule  497. 

*•  15  U.S.C.  77k. 


a  prospectus  or  prospectus  supplement, 
rather  than  a  post-effective 
amendment**  TTie  Commission 
believes,  however,  that  the  proposal 
adequately  preserves  investors'  rights 
under  section  11. 

While  it  may  not  be  necessary  to 
assure  section  11  liabihty  on  the  price 
itself,  the  Commission  believes  that  the 
proposed  Rule  should  not  alter  such 
liabihty  for  priee-related  information, 
including  use  and  adequacy  of  proceeds, 
and  underwriter-related  information 
such  as  material  relationships  with  the 
registrant.  Accordingly,  paragraph  (d)  of 
proposed  Rule  430A  would  provide  that 
such  information  would  be  deemed  part 
of  the  registration  statement  and  one 
condition  to  the  use  of  the  Rule  would 
be  inclusion  in  the  registration 
statement  of  the  new  undertaking 
specified  by  proposed  paragraph  (j)  to 
Item  512  of  Regulations  S-*.  The  effect 
of  the  proposed  Rule  and  undertaking 
would  be  to  maintain  section  11  liability 
on  the  information  omitted  from  the 
effective  registration  statement  in 
reliance  on  proposed  Rule  430A  and 
subsequently  disclosed  in  the 
prospectus  used  after  the  effective 
date.** 

The  proposed  undertaking  provides 
that  the  information  omitted  from  an 
effective  registration  statement  as 
permitted  by  proposed  Rule  430A  and 
filed  in  a  prospectus  pursuant  to  Rules 
424(b)(3)(i)  or  (iv)  or  497(i)  *•  would  be 
deemed  to  be  incorporated  by  reference 
into  the  registration  statement  as  of  the 
time  the  registration  statement  was 
declared  effective.  Because  of  the  close 
proximity  in  time  between  effectiveness 
of  the  regisfration  statement,  the  fiUng  of 
the  final  prospectus  under  Rule  424  or 
497  and  the  initial  bona  fide  offering  of 
the  securities  (as  used  in  sections  4(3) 
and  13  of  the  Securities  Act),*'  proposed 
paragraph  (j)  to  Item  512  omits  any 
updating  undertaking  for  statute  of 
limitations  and  section  11  reliance 
purposes.  Comments,  however,  are 
soUcited  on  this  approach  and.  in  the 
event  the  five  business  day  period 
specified  by  proposed  Rule  430A  is 


♦♦  Under  section  12(2)  of  the  Securities  Act  (16 
U.S.C.  77;(2)1,  bowerer,  sellers  of  securities  may  be 
liable  to  their  purchasers  for  misleading  information 
contained  in  a  prospectus. 

*•  As  other  changts  in  the  propectus  would  not 
be  incorporated  by  reference  into  the  registration 
statement,  sudi  chaiges  would  not  be  taken  into 
account  in  detemrinfcig  the  adequacy  of  the 
registration  statemeat  for  section  11  liability 
purposes. 

"See  infra  Part  ILB.l.,  Types  of  Prospectuses  to 
be  Piled  and  aassiffcation  of  Prospeclnaea,"  and 
supra  Part  n.A.4.,  "Applicability  of  Proposed  Rule 
430A  to  Investment  Companies." 

*'  15  U.S.C.  77d(3)  and  77m. 


lengthened.**  on  whether  an 
undertaking  moving  forward  the  date  of 
the  offering  then  should  be  required. 

In  the  event  the  Kule  424  or  497  filing 
is  not  made  within  .the  five  business  day 
period,  proposed  Rule  430A  would 
require  the  filing  of  a  post-effective 
amendment.  Since  there  would  be  no 
prescribed  time  period  by  which  the 
post-effective  amendment  must  be  filed, 
the  Commission  sobcits  comment  on 
whether  an  updating  undertaking  for 
liabihty  and  statute  of  limitations 
purposes  is  warranted.  Such  an 
undertaking  could  be  similar  to  that 
applicable  to  post-effective  amendments 
filed  in  connection  with  Rulie  415 
offerings.** 

The  Commission  requests  comment  on 
the  proposal  and  other  approaches  to 
the  liability  issues  posed  by  elimination 
of  pricing  amendments.  For  example,  in 
lieu  of  the  proposed  incorporation  by 
reference  undertakmg.  proposed  Rule 
430A  could  be  revised  to  require  all 
registrants  using  it  to  file,  prior  to  the 
commencement  of  the  public  offering  or 
sales,  an  automatically  effective  post- 
effective  amendmeat  signed  by  the 
issuer,  a  majcHity  of  the  board  of 
directors  and  other  persons  specified  in 
section  6(a)  of  the  Securities  Act*°  A 
further  variation  to  this  alternative 
would  be  to  permit  the  post-effective 
amendment  to  be  signed  by  the  agent  for 
service  of  process.  Such  a  procedure 
would  be  similar  to  the  current 
procedures  applicable  to  competitive 
bidding  regisfration  statements.** 

Section  11  liability  will  continue  to 
extend  to  exhibits,  opinions  and 
consents  of  counsel  and  accountants* 
consents,  wdiich  must  be  filed  as  part  of 
the  registration  statement  at  the  time  of 
effectiveness,  as  diacussed  above.**  In 
addition,  underwriter  Uability  under 
section  11  will  not  be  affected  by  the 
omission  of  underwriters'  names  from 
the  registration  statement;  anyone  with 
the  status  of  imderwriter  is  Uable  under 
section  11  whether  or  not  named  in  the 
regisfration  statement.*' 

6.  Relationship  to  Rule  415 

The  proposed  Rule  does  not  affect  the 
existing  eligibility  requirements  for  filing 

*•  See  infra  Part  ILA.S.  "Relationship  to  Rule 

415." 

**  See  id^  and  Item  512(8 )(2)  of  Reanbtion  S-K 
I17CFR229i512(aM2)). 

••  15  UAC.  77f(a). 

»'  See  Rules  445-147  [if  CFR  230.445  Ihrou^ 
23a447]  and  supra  n.24. 

"  See  Bupra  P«rt  II.A.1,  "Overview  and  Genera] 
ConsideraUona." 

»*  See  generally  section  11  (a)(5).  (b)(3).  (d),  (e) 
and  (f)  of  the  Securities  Act  Il5  U.S.C.  77k  (a)(5). 
(b)(3).  (d),(e)  and  (OJ. 
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a  regbtraticn  statement  for  a  contmaous 
or  delayed  cBeriag  tinder  Ride  41S. 
Accordingly,  the  secoritiea  being  offeied 
through  a  regiBtratioo  statement 
permitted  by  propoeed  Rule  43aA  must 
be  priced  before  or  ahortly  after  the 
registration  statement  is  declared 
effective,  and  the  ofCning  nrast 
commence  promptly,  unless  the 
registration  statement  meets  the  criteria 
for  a  delayed  offering  under  Rule  415.** 
In  order  to  preclude  the  use  of  proposed 
Rule  430A  to  avoid  compliance  with  the 
shelf  eligibihty  criteria,  the  proposed 
Rule  provides  that  when  the  prospectus 
containing  the  information  omitted  from 
the  effective  registration  statement  is 
not  filed  within  five  business  days  afto* 
effectiveness,  the  omitted  information 
would  have  to  be  filed  in  a  post- 
effective  amendment  (which  would  have 
to  be  declared  effective  before  sale 
could  be  made).  The  five  Inisiness  day 
period  is  not  intended  as  a  definition  of 
what  constitutes  a  delayed  offering  fm 
purposes  of  Rule  415.  but  rather  as  a 
mechanism  to  ensure  that  delays  in 
pricing  and  marketing  securities  would 
not  result  in  offerings  inconsistent  with 
the  Rule  415  criteria.  The  Commission 
requests  specific  comment  on  the 
proposed  approach  and  whether  the  five 
business  day  time  period  should  be 
longer  or  shorter.  "Hie  Commission  also 
is  considering  whether  it  is  necessary 
for  the  proposed  Rule  to  include  this  or 
any  other  provision  specificaDy  targeted 
at  protecting  the  Rule  415  delayed 
offering  criteria.  Comment  is  solicited  on 
this  question,  as  well  as  on  whether 
there  are  other  approaches  that  would 
clarify  the  relationship  of  Rule  415  to  the 
proposed  Rule. 

Securities  offerings  that  do  meet  the 
criteria  for  delayed  offerings  under  Rule 
415  would  appear  to  have  no  need  to 
rely  upon  the  proposed  Rule.  Such 
registration  statements  already  may 
become  effective  without  price  and 
syndicate  information,  because  the 
information  is  not  known  at  the  time  of 
effectiveness.  The  Commission  does  not 
propose  to  change  the  current  practice, 
and  such  delayed  offering  filings  are  not 
subject  to  the  conditions  imposed  by 
proposed  Rule  430A.»» 

Tlie  proposed  Rule  would  alleviate 
continuing  interpretive  and 
administrative  questions  concerning 
whether  a  registration  statement 


otherwise  digfUe  to  be  filed  as  a 
delayed  offering  trader  Role  415  is  a 
"convenience  sbetf,"  /.e.,  a  regi*tratioa 
statement  for  wrhich  the  offering  of  some 
or  all  the  securities  is  mtended  to 
commence  promptly.  The  Commission 
has  sta^d  that  the  securities  to  be 
offered  immediately  cannot  be 
considered  part  of  a  delayed  offering; 
therefore,  a  pricing  amendment  is 
required  for  such  filings. »•  Under  the 
proposal,  SQch  filings,  would  be  able  to 
be  declared  effective  witiiout  pricing 
amendments,  provided  the  terms  and 
conditions  of  proposed  Rule  430A  were 
met. 

7.  Formula  Pricins 

Currently  companies  that  intend  to 
price  an  offering  according  to  a  formula 
related  to  die  market  price  file 
alternative  prospectus  cover  pages  as 
part  of  the  registration  statement  One 
cover  page  describes  the  formula  and  is 
used  to  meet  the  requirements  of 
paragrai^  (IB)  of  Schedule  A  of  the 
Securities  Act  and  Item  501  of 
Regulation  S-K.»*  The  other,  to  be  used 
in  the  final  prospectus,  omits  the 
formula  cover  page  and  includes  the 
pricing  table  that  is  completed  after  the 
securities  are  priced.  Proposed  Rule 
43QA  would  appear  to  make  these 
procediu«s  unnecessary. 

B.  Amendments  to  Rule  424  '• 

1.  Types  of  Prospectuses  Required  to  be 
Filed  and  Classification  of  Prospectuses 

Rule  424  now  requires  the  filing  tvith 
the  Conunission  of  proqiectuses  in  the 
exact  form  fumishcKi  to  investors."  The 
Commission  believes  that  the  current 
rule  results  in  unnecessary  filings  and, 
therefore,  proposes  to  delete  the  word 
"exact"  and  restrict  the  filing 
requirement  to  prospectuses  that 
contain  substantive  modifications  or 


•«  Such  cntnia  ai*  act  forth  to  Rote  «lS(aXl)  fl7 
CFR  23a415(aNl)]:  Me  pwticaiariy  Kuk  4l5(aXl)(x) 
(17  CFR  23a415(a)(lXx)]. 

"  in  contnat  omtnnant  offBiuiy  ander  Rb1« 
415.  which  are  raqairad  to  ooHMBoe  praMptiy, 
WBukl  be  abte  to  maka  aaaaf  tfia  ptopuaud  Rate  to 
omit  price  infomiatiaii  thai  weaM  otharwiaa  ba 
required.  S»  Rote  «1S(aKl)(ix]  (17  CFR 
23a41SfaKlKix)). 


**  See  Sacuritiea  Act  Reteaae  No.  S4Se  (November 
17,igB3)|4SFR53S8»). 

•'  15  U.S.C.  77aa  Schedule  A(16):  17  CPU  229J01. 
See  faiatructioo  2  to  Iten  501  of  Regulation  S-K. 

••  See  «^pf»  Part  nj\.4.,  "AppHcabiHty  of 
iVopoaed  Ride  43aA  to  faivestment  Companiea,'*  for 
a  discQssion  of  the  more  limited  propoaad  change* 
to  Itaie  497,  die  rate  appUcabte  to  fi^  of 
investment  company  proapectoaea. 

**  CurrenUy.  Rute  4Z4(b)  requires  that  10  copies  of 
the  prospectus  in  the  exact  form  Med  after  the 
effective  date  of  a  registration  statemeat  be  filad 
within  5  days  after  tte  effective  date  or  the 
commencement  of  the  public  offering  wfaicbever 
occurs  later.  Rule  424(c)  requires  that  10  copies  of 
any  prospectus  varying  fran  that  filed  pursuant  to 
Rote  424(b)  be  filed  widi  or  mailed  to  the 
Commission  before  the  prospectus  is  aaed. 
Temporary  Role  4B9(c)(7)  (17  CPR  23a489|c)(7)] 
pengita  registrants  partidpa  ting  in  the  B^pu- pMol  to 
fite  Rute  424  prospectuses  atectronically,  rather  than 
in  the  exact  iona  foraisfaed  to  hivestars;  the  filii^ 
contains  a  narrative  explanation  of  variatiaiis  in 
fom. 


additimis.**  The  tsm ' 

refiers  to  additioas  or  modifications  that 
update  or  correct  the  content  and 
substance  of  the  information  contained 
in  a  prospectus.  The  term  woidd  exdude 
such  matters  as  most  typographical, 
grammatical,  fimnat  and  darifying 
changes." 

In  addition,  to  facilitate  access  to  and 
use  of  the  Information,  the  prospectuses 
would  be  classified  acconling  to  the 
nature  of  the  information  being  added  or 
modified.  The  Commission  seeks 
comment  on  the  proposed  approach  to 
the  classification  of  inDspectuses. 

Because  of  the  proposed  new 
classification  scheme,  the  Commission 
believes  that  it  is  unnecessary  to  retain 
the  current  distinction  between  the  first 
prospectus  filed  after  effectiveness  and 
subsequently  filed  prospectuses. 
Accordingly,  paragraphs  (b)  and  (c)  of 
Rule  424,  which  maintain  siicfa  a 
distinction  and  speaSy  dfSierent  times 
for  filing,  would  be  meiged. 

Proposed  paragraphs  (b)(3)  (i)  and  (ii) 
would  an>ly  to  proqiectnses  disclosing 
"transaction-qiecific"  infonnatian,  >.«.. 
infmmation  relating  primarily  to  the 
securities  offering.  If  a  registrant  elected 
to  use  proposed  Rule  43QA.  the 
prospectus  used  after  effectiveness  of 
the  r«^trati<m  statement  would 
ordinarily  be  filed  under  Rule 
424(b){3)(i).  Any  prospectus  filed  under 
that  paragraph  would  disclose  the  price, 
price-related  information  and 
underwriter-related  iniannation  that 
was  omitted  from  the  registration 
statement  at  the  time  of  effectiveness.*' 

Any  prospectus  that  discloses 
transaction-specific  information  about 
the  offering  of  securities  on  a  delayed 
shelf  basis  under  Rule  415  would 
ordinarily  be  filed  under  new  paragraph 
{b)(3)(ii).*'  The  transaction  information 


••  The  changes  to  Rde  424  would  only  affect  the 
fihng  requirements,  not  the  legal  determination  a*  to 
whether  information  must  be  provided  to  investors. 
and  if  so.  whether  such  information  may  be 
provided  in  a  prospectus  or  prospectus  supptemenl 
withoat  being  indaded  in  a  post  effective 
amendment.  See.  e*.  hem  S12(a)  of  Regulation  S-K 
|17  CFR  229.512(a)).  which  specifies  certam  filmga 
that  must  be  made  by  post-effective  amemhiieut 

*'  As  a  result  of  this  change  to  Rute  424.  moat 
registrants  that  choeae  to  fbOow  tiaditiaaal 
procedures  and  tfaarefbre  fite  pridag  amendments 
wooid  not  also  have  to  fite  a  Rate  424(b)  piospectus. 
as  that  prospectus  ordinarily  woold  not  contain 
substantive  changes  from  the  prospectus  contained 
in  the  pricing  amendment. 

••  A*  noted  supra  in  Part  ILAJL,  "Relationship  to 
Rule  415."  proposed  Rute  43QA(aN3)  woold  require 
that  a  poat-effective  amendment  be  filed  if  the 
prospectus  is  not  filed  within  five  business  days 
after  effctUveuesa. 

*■  ThU  parapaph  woold  be  appUcabte  only  to 
primary  offerings.  I¥oapectuses  oaed  in  iiiMiiiiinii 
with  secondary  offerings  made  on  a  delayed  basis 
would  be  filed  under  proposed  paragraph  (b)(3)(iii). 
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would  include  the  price,  a  description  of 
the  securities,  and  the  speciHc  method 
of  distribution.  Typically,  such  a 
prospectus  would  be  filed  every  time 
another  series  or  "tranche"  of  securities 
was  offered. 

Prospectuses  reflecting  other 
substantive  changes  or  additions  not 
covered  in  the  Hrst  two  categories 
would  be  filed  under  proposed 
paragraph  (b){3)(iii).  Finally, 
prospectuses  reflecting  information  that 
falls  within  more  than  one  paragraph  of 
proposed  Rule  424(b)(3)  would  be  filed 
under  paragraph  (b)(3)  (iv)  or  (v),  as 
applicable."*  In  order  to  make  the 
classiHcation  system  useful,  paragraph 
(e)  of  Rule  424  would  amened  to  require 
that  the  filing  designate  the  paragraph, 
section  and  subsection  [i.e.,  (b)(3)(i) 
through  (b)(3)(v))  pursuant  to  which  it  is 
being  made. 

2.  Filing  Period 

The  Commission  proposes  to  shorten 
the  time  by  which  prospectuses  used 
after  effectiveness  of  the^registration 
statement  must  be  filed.  Because  only 
prospectuses  containing  substantive 
change  would  be  filed,  the  Commission 
believes  the  remaining  filings  warrant  a 
shorter  time  period  in  order  to  ensure 
currency ^nd  completeness  of  the 
information  in  the  public  files  of  the 
Commission  and  to  provide  prompt 
availability  of  the  information  to  the 
investing  public  and  the  Commission. 
Under  the  proposed  amendments,  the 
filing  date  would  be  tied  to  the  first  use 
after  efTfrctiveness  of  the  prospectus  that 
contains  modified  or  additional 
information. 

The  proposed  amendments  would 
require  that  a  prospectus  disclosing 
transaction-specific  information 
specified  in  paragraphs  (b)(3)(i)  and  (ii) 
be  physically  filed  on  or  before  the  date 
it  is  first  used  after  effectiveness  in 
connection  with  the  public  offering  or 
sales."*  Mailing  of  these  prospectuses  to 


•*  These  two  categories  represent  a  combination 
of  (i)  and  (iii).  and  (ii)  and  (iii),  respectively.  No 
combination  of  (i)  and  (ii)  is  needed,  as  delayed 
offering  shelf  Tilings  cannot  use  Rule  430A:  See 
supra  Part  1I.A.6..  "Relationship  to  Rule  415." 

Category  (iv)  would  be  used  when  a  prospectus 
includes  both  information  previously  omitted 
pursuant  to  Rule  430A  and  other  substantive 
changes  that  are  customarily  permitted  to  be  made 
in  a  Rule  424  filing.  As  noted  supro  n.60,  the 
proposed  revisions  to  Rule  424  are  not  intended  to 
alter  traditional  considerations  determining  when 
information  must  be  included  in  a  post-effective 
amendment.  Accordingly,  if  a  registrant  relying  on 
Rule  430A  determines  after  effectiveness  that  the 
prospectus  will  contain  information  required  to  be 
set  forth  in  a  post-effective  amendment.  Tiling  a  Rule 
424(b)  prospectus  under  category  (iv)  would  not 
substitute  for  a  post-effective  amendment.  See 
supra  n.4S. 

•»  See  Rule  456  (17  CFR  230.4561. 


the  Commission  on  the  specified  date, 
as  permitted  for  prospectuses  filed 
under  present  Rule  424(c),  would  not 
satisfy  the  proposed  filing  requirement. 

Unlike  prospectuses  filed  pursuant  to 
paragraphs  (b){3)(i)  and  (ii), 
prospectuses  reflecting  other 
substantive  changes  would  not  have  to 
be  on  file  on  the  date  of  first  use. 
Paragraph  (b)(3)(iii)  would  require  that 
such  prospectuses  be  filed  within  two 
business  days  of  first  use  or  transmitted 
by  a  means  reasonably  calculated  to 
result  in  filing  with  the  Commission  by 
that  date.  Accordingly,  mailing  of 
prospectuses  would  suffice  if  overnight 
mail  service  or  similar  means  were  used. 

Finally,  as  prospectuses  filed  under 
paragraph  (b)(iv)  or  (v)  would  contain 
information  subject  to  the  timing 
requirement  provided  for  in  paragraph 
(b)(3)  (i)  or  (ii),  fliey  would  be  required 
to  be  filed  on  or  prior  to  the  date  of  first 
use. 

The  Commission  requests  comment  on 
the  proposed  changes  to  be  filing  period. 
In  particular,  comment  is  solicited  on 
whether  prospectuses  that  do  no  more 
than  reflect  a  change  in  the  price  of  the 
security  and  other  narrowly  specified 
terms,""  prospectuses  containing  new 
information  only  about  selling  security 
holders,  or  other  specified  categories  of 
prospectuses  should  be  provided  a 
longer  filing  period. 

3.  Filing  Format 

The  Commission  proposes  to  revise 
Rule  424(b)  to  explicitly  permit  the  filing 
of  a  prospectus  supplement  or  "sticker" 
only,  rather  than  requiring  that  a 
registrant  using  a  supplement  refile  the 
entire  prospectus  with  the  supplement 
attached."'  The  prospectus  supplement 
distributed  to  investors,  however, 
ordinarily  would  still  be  required  to  be 
attached  to  the  prospectus  to  which  the 
supplement  relates.""  The  proposed 


••  Such  prospectus  supplements  are  frequently 
Tiled  by  registrants  that  continuously  sell  debt 
securities  at  varying  market  or  negotiated  fixed 
rates  of  interest  A  svpplement  reflecting  the  Tixed 
interest  rate  for  each  sale  is  Tiled  under  Rule  424(c). 
Because  of  the  volutae  of  such  supplements  and  the 
fact  that  they  do  no  more  than  reflect  a  new  interest 
rate  or  certain  other  limited  terms  such  as  maturity 
date  and  redemption  price,  a  longer  filing  period 
may  be  warranted.  In  contrast,  supplements  that 
describe  new  features  of  the  security  being  offered, 
such  as  a  yield  contingent  on  a  variable  not 
described  in  the  original  prospectus,  would  be 
required  to  be  filed  in  accordance  with  the  shorter 
time  periods  described  supra. 

•'  f»art  IV.E.  of  the  Edgar  Advance  Notice  of 
Proposed  Rulemakine  requests  comment  on  whether 
Rule  424  should  permit  the  filing  of  only  a 
supplement.  The  Cosunission  believes  this  concept 
is  appropriate  both  for  paper  and  electronic  filings 
and  therefore  is  proposing  it  at  this  time. 

•'  The  Commission  staff  previously  has  permitted 
registrants  to  send  prospectus  supplements  not 
attached  to  the  prospectus  (often  called  an 


Rule  would  require  that  a  supplement 
smaller  than  a  prospectus  page  filed 
separately  be  attached  to  a  sheet  of 
S-Vi'  X  11'  paper  for  ease  in  processing. 

In  a  related  amendment,  the 
Commission  also  is  proposing  to  require 
that  the  first  page  oi  each  prospectus 
supplement  include  a  cross  reference  to 
the  date(s)  of  the  related  prospectus 
and/or  prospectus  8upplement(s). 
Although  the  current  rules  do  not   ' 
require  that  this  information  be 
disclosed,  some  companies  voluntarily 
do  so.  In  the  Commission's  view,  such 
information  should  be  set  forth  if 
companies  are  permitted  to  file  only  the 
prospectus  supplement,  so  that  the 
Commission  and  persons  obtaining  this 
information  will  be  able  to  determine 
which  documents  comprise  the  complete 
prospectus."* 

III.  Cost-Benefit  Analysis 

To  evaluate  fully  the  benefits  and 
costs  associated  witli  proposed  Rule 
430A  and  the  amendments  to  Rules  424 
and  497  and  Items  512  and  601  of 
Regulation  S-K,  the  Conmiission 
requests  commentators  to  provide  views 
and  data  as  to  the  costs  and  benefits 
associated  with  the  rules  to  eliminate 
pricing  amendments  and  non- 
substantive Rule  424  filings,  to  permit 
the  filing  of  a  supplement  without  the 
rest  of  the  prospectus,  and  to  require 
more  immediate  filing  of  the  prospectus. 
In  this  regard,  the  Commission  notes 
that  the  proposals  sbould  reduce  the 
filing  burden  of  registrants  and 
associated  costs  such  as  printing  and 
travel  expenses.  A  reduction  in  these 
expenses,  however,  may  be  offset  in 
part  by  an  increase  in  the  costs 
associated  with  filiqg  a  Rule  424(b)  or 
497(i)  prospectus  at  an  earlier  time. 

IV.  Initial  Regulatory  Flexibility 
Analysis 

This  initial  regulatory  flexibility 
analysis  concerns  proposed  Rule  430A 
and  proposed  amendments  to  Rules  424 
and  497  of  Regulation  C  and  Items  512 
and  601  of  Regulation  S-K  and  has  been 


"appendix"  in  the  employee  benefit  plan  context]  to 
pa.'ticipants  in  an  employee  benefit  plan  or  dividend 
or  interest  reinvestment  plan,  provided  that  the 
supplement  is  understandable  without  reference  to 
the  prospectus  and  that  the  participants  have 
previously  received  a  complete  copy  of  the 
prospectus  to  which  the  supplement  relates  and  are 
advised  that  they  may  receive  another  copy  on 
request.  See  Securities  Ad  Release  No.  6281 
(January  15, 1981)  (46  PR  8446)  and,  e.g..  letter  re 
Illinois  Power  Company  [available  October  11, 
1982J.  This  would  continue  to  be  permitted. 

"•  The  cross  reference  would  not  necessarily  refer 
to  all  previous  supplements  filed  in  connection  with 
the  prospectus,  but  only  t»  those  supplements  that 
constitute  part  of  the  statutory  prospectus  with 
respect  to  the  securities  carrently  being  offered. 
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prepared  by  the  Commission  bi 
accordance  with  5  U.S.C.  604. 

Proposed  Rule  430A,  if  promulgated, 
will  eliminate  the  filing  of  many  pricing 
amendments  by" permitting  a  registration 
{  statement  to  be  declared  effective 
without  disclosing  the  price,  certain 
information  about  the  underwriting 
syndicate  (including  material 
relationships  with  any  underwriter  not 
named  therein),  underwriting  and  dealer 
compensation,  amount  of  proceeds, 
conversion  rates,  call  prices  and  price- 
related  information.  This  information 
would  continue  to  be  disclosed  in  the 
prospectus  used  after  the  effiective  date 
of  the  registration  statemenL 

Certain  amendments  to  Rules  424  and 
497  and  Items  512  and  601  are 
necessitated  by  proposed  Rule  430A. 
Specifically,  proposed  Rule  430A  and 
the  new  undertaking  contained  in  Item 
512(j)  will  maintain  liability  under 
section  11  of  the  Securities  Act  (Hi  the 
information  permitted  to  be  omitted 
from  the  effective  registration  statement 
and  subsequently  disclosed  in  the 
prospectus  used  after  the  effective  date. 
The  proposed  technical  amendment  to 
Instruction  1  to  Item  601  merely  clarifies, 
with  respect  to  information  mi  price  and 
similar  matters  from  an  exhibit,  that 
subsequent  inclusion  of  such 
information  in  the  prospectus  used  after 
effectiveness  of  a  registration  statement 
permitted  by  proposed  Rule  430A  would 
satisfy  the  existing  requirement  that 
such  information  be  contained  in  an 
amendment  to  the  registration 
statement.  Additionally,  in  order  to 
ensure  timely  access  to  price,  price- 
related  and  underwriter-related 
information.  Rules  424(b)  and  497  are 
proposed  to  be  amended  to  require  more 
immediate  filing  of  the  prospectus  where 
the  procedure  outlined  in  proposed  Rule 
430A  has  been  employed.  Finally,  other 
proposed  amendments  to  Rule  424  apply 
to  prospectuses  not  necessarily  affected 
by  proposed  Rule  430A.  These  proposed 
amendments  would  eliminate 
unnecessary  filings,  provide  for 
classification  of  prospectuses  according 
to  the  nature  of  the  information  being 
modified  or  disclosed,  and  shorten  the 
filing  period  for  prospectuses  used  after 
the  effective  date. 

Objectives 

The  objectives  of  proposed  Rule  430A 
and  the  related  amendments  are  to 
simplify  and  to  reduce  filing  procedures 
and  to  minimize  possible  disruptions  to 
a  registrant's  marketing  schedule  as  the 
result  of  having  to  file  a  pre-effective 
pricing  amendment.  The  proposed 
amendments  to  Rule  424  governing  the 
prospectus  classification  system,  filing 
format  and  time  requirements  are 


intended  to  provide  a  more  useful  and 
effective  system  for  filing  posteAiective 
prospectuses.  The  Commission  believes 
that  the  proposal  will  achieve  these 
purposes  without  affecting  the  adequacy 
of  disclosure  of  information  to  investors 
or  investor  protection  under  the  Federal 
securities  laws. 

Legal  Basis 

The  proposed  amendments  would  be 
promulgated  pursuant  to  sections  7, 10 
and  19(a)  of  the  Securities  Act. 

Small  Entities  Subject  to  the  Rules 
A  small  issuer  for  purposes  of  the 
Regulatory  Flexibility  Act  is  defined  by 
Rule  157  ""*  under  the  Securities  Act  as 
an  issuer  those  total  assets  on  the  last 
day  of  its  most  recent  fiscal  year  were 
$5  million  or  less  and  that  is  engaged  or 
proposing  to  engage  in  an  offering  of 
securities  which  does  not  exceed  $5 
million.  In  the  recent  experience  of  the 
Commission,  several  hundred 
registration  statements  a  year  may  be 
filed  with  the  Commission  by  small 
issuers. 

In  addition,  a  "small  business"  or 
"small  organization"  for  purposes  of  the 
Regulatory  Flexibility  Act  is  defined  by 
Rule  0-10  '»  under  the  Investment 
Company  Act  as  an  investment 
company  with  net  assets  of  $50  million 
or  less  as  of  the  end  of  its  most  recent 
fiscal  year.  As  of  March  31, 1986.  about 
1300  of  2592  active  registered  investment 
companies  would  be  small  entities  as 
defined  by  Rule  0-10.  Because  the 
Commission  anticipates  that  Rule  430A 
would  be  primarily  used  by  closedrcnd 
investment  companies,  it  notesrlHatras 
of  August  31, 1986,  there  were  215 
closed-end  companies,  approximately 
100  of  which  would  be  small  entities  as 
defined  by  Rule  0-10. 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  Commission  believes  that 
proposed  Rule  430A  and  the  proposed 
amendments  to  Rules  424  and  497  and 
Items  512  and  601  would  not  result  in 
any  significant  increase  in  reporting  or 
recordkeeping  requirements.  The 
proposals  do  not  change  the  information 
required  to  be  disseminated  to  investors. 
Rather,  the  proposals  decrease  the 
information  required  to  be  filed  with  the 
Commission  prior  to  effectiveness  of  the 
registration  statement.  Thus,  the 
proposals  will  not  only  ease  the  burdens 
associated  with  the  filing  of  a 
registration  statement  by  a  small  issuer, 
but  will  minimize  possible  disruptions  to 
a  small  issuer  registrant's  marketing 


'"  17  CFR  230.157. 

"  17  CFR  230.0  through  270. 


schedule.  Similarly,  the  proposed  Rule 
and  amendment  to  Item  512  do  not 
affect  the  section  11  liabiUty  associated 
with  die  information  currently  required 
to  be  filed  with  the  Commission  prior  to 
effectiveness.  The  proposals  merely 
retain  that  liability  for  information  that 
may  be  filed  after  effectiveness. 

Small  issuer  registrants  may  be 
affected  by  the  corollary  amendments  to 
Rules  424  and  497.  Current  Commission 
rules  require  the  filing  of  the  prospectus 
used  after  the  effective  date  of  a 
registration  statement  within  five  days 
after  the  effective  date  or  the 
commencement  of  the  public  offering, 
whichever  occurs  later.  The 
amendments  to  Rules  424  and  497 
provide,  however,  that  if  the  registrant 
chooses  to  comply  with  the 
requirements  of  proposed  Rule  430A,  a 
prospectus  used  after  the  effective  date 
of  a  registration  statement  shall  be  filed 
on  or  prior  to  the  date  it  is  first  used  in 
connection  with  the  public  offering  or 
sales.  This  proposed  amendment  is 
intended  to  ensure  prompt  availabifity 
of  the  price  and  price-related 
information  to  the  investing  public.  Rule 
424  would  also  require  the  same  timing 
if  the  registrant  chooses  to  make  a 
delayed  offering  under  Rule  415. 

The  Commission  does  not  believe  that 
the  burdens  associated  with  small  issuer 
registrants  filing  prospectuses  at  an 
earher  date  are  significant.  The 
proposed  changes  are  voluntary  in  the 
sense  that  small  issuers  need  not  choose 
to  use  the  procedures  provided  by  Rules 
430A  or  415. 

Registrants,  including  small  issuer 
registrants,  that  choose  not  to  follow  the 
procedures  outiined  in  proposed  Rule 
430A  and,  instead,  file  a  pre-effective  > 
pricing  amendment  may  no  longer  be 
required  under  Commission  rules  to  file 
a  prospectus  used  after  the  effective 
date  of  a  registration  statement. 
Proposed  amendments  to  rule  424(b) 
provide  that  non-substantive  changes  to 
the  information  set  forth  in  the  last 
prospectus  filed  with  the  Commission 
need  not  be  filed  with  the  Commission 
in  a  prospectus  used  after  the  effective 
date  of  the  registration  statement.  If 
substantive  changes  to  information  set 
forth  in  the  last  prospectus  filed  after 
effectiveness  with  the  Commission  do 
occur,  such  information  must  be  filed 
within  two  business  days  of  first  use  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  by  that  date. 
This  proposed  amendment  will  shorten 
the  previously  noted  five  day  time 
period  permitted  registrants,  including 
small  entity  issuers,  for  filing  the 
prospectus  used  after  the  effective  date 
of  the  registration  statement  or  the 
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commencement  of  the  public  offering.  In 
such  situations,  however,  the  proposed 
amendments  would  ease  the  Rling 
requirement  to  permit  the  filing  of  a 
prospectus  supplement  rather  than  the 
entire  prospectus. 

Overlapping  or  Conflicting  Federal 
Rules 

The  Commission  does  not  believe  that 
the  proposed  rules  duplicate  or  conflict 
with  any  existing  rule  provisions. 

Significant  Alternatives 

The  Commission  has  requested 
comment  on  whether  or  not  eligibility 
requirements  to  use  proposed  Rule  430A 
should  be  adopted.  Specifically,  the 
Commission  has  requested  whether 
proposed  Rule  430A  should  be  available 
to  registrants  not  subject  to  the  reporting 
provisions  of  section  13(a)  or  15(d)  of  the 
Exchange  Act  immediately  prior  to  the 
filing  of  a  registration  statement.  As 
noted,  however,  such  an  exemption  may 
deny  small  issuer  registrants  the 
benefits  of  Rule  430A. 

The  Commission  has  considered 
imposing  fewer  requirements  on  Hling  of 
prospectuses  used  after  effectiveness  by 
small  issuers,  such  as  not  requiring 
small  issuers  to  file  these  prospectuses 
any  earlier  than  currently  required.  The 
Commission  does  not  believe  that  such 
alternative  proposals  would  be 
consistent  with  the  Commission's 
statutory  mandate  of  investor 
protection.  Similarly,  the  Commission 
does  not  consider  the  use  of 
performance  standards  to  be  a 
significant  alternative  because  such 
standards  would  be  inconsistent  with 
the  Commission's  statutory  mandate. 

V.  Request  for  Comments 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposals,  as  well  as  on  other  matters 
that  may  have  an  impact  on  the 
proposals  contained  herein,  are 
requested  to  do  so.  In  particular,  tlie 
Commission  specifically  requests 
comment  on  whether  proposed  rule 
430A  should  be  available  to  all 
registrants  or,  in  the  alternative, 
whether  different  requirements  should 
apply  with  respect  to  non-reporting 
companies  and  whether  other  eligibility 
criteria  are  appropriate.  As  noted 
throughout  this  release,  the  Commission 
also  requests  comment  on  a  number  of 
other  aspects  of  the  proposals. 

The  Commission  also  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  the  initial 
regtdatory  flexibility  analysis.  Such 
written  comments  will  be  considered  in 
the  preparation  of  the  final  regulatory 


flexibility  analysis  if  the  proposed  rules 
are  adopted. 

VI.  Statutory  Basis 

Rule  430A  is  being  proposed  by  the 
Commission  and  Rules  424  and  497  and 
Items  512  and  601  of  Regulation  S-K  are 
proposed  to  be  amended  by  the 
Commission  pursuant  to  sections  7, 10 
and  19(a)  of  the  Securities  Act. 

List  of  Subjects  in  17  CFR  Parts  229  and 
230 

Reporting  and  recordkeeping 
requirements,  Securities. 

VII.  Text  of  Proposed  Rules 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  299— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  CONSERVATION  ACT  OF  1975— 
REGULATION  S>K 

1.  The  authority  citation  for  Part  229  is 
amended  by  adding  the  following 
citation:  (Citations  before  •  *  *  indicate 
general  rulemaking  authority). 

Authority:  Sec.  19.  48  Stat.  85.  as  amended: 
15  U.S.C.  778  *  *  *  Sections  229.512(j)  and 
229.601  also  issued  under  sec.  7,  48  Stat.  78: 15 
U.S.C.  77g. 

2.  By  adding  new  paragraph  (j)  of 
§  229.512  to  read  as  follows: 

§  229.512    (Item  512)  Undertakings. 

***** 

(j)  Include  the  following  in  a 
registration  statement  permitted  by  Rule 
430A  under  the  Securities  Act  of  1933 
(§  230.430A  of  this  chapter): 

The  undersigned  registrant  hereby 
undertakes  that: 

For  purposes  of  determining  any 
liabihty  under  the  Securities  Act  of  1933, 
the  information  omitted  &om  the  form  of 
prospectus  Hied  as  part  of  a  registration 
statement  as  pennitted  by  Rule  430A 
and  contained  in  the  form  of  prospectus 
to  be  filed  by  the  registrant  pursuant  to 
Rule  424(b)(3)  (i)  or  (iv)  or  497(i)  under 
the  Securities  Act  (§§  230.424(b)(3)  (i)  or 
(iv)  or  230.497(1)  of  this  chapter)  shall  be 
deemed  to  be  incorporated  by  reference 
into  the  registration  statement  at  the 
time  it  was  declared  effective. 

3.  By  revising  Instruction  1  to  S  229.601 
to  read  as  follows: 

§229.601    (Item  601)  Exhibits. 

***** 

Instructions  to  Item  801. 1.  If  an  exhibit  to  a 
registration  statement  (other  than  an  opinion 
or  consent),  filed  ia  preliminary  form,  has 
been  changed  only  (A)  to  insert  information 


as  to  interest,  dividend  or  conversion  rates, 
redemption  or  conversion  prices,  purchase  or 
offering  prices,  underwriters'  or  dealers' 
commissions,  names,  addresses  or 
participation  of  underwriters  or  similar 
matters,  which  information  appears 
elsewhere  in  an  amendment  to  the 
registration  statement  or  a  prospectus  filed 
pursuant  to  Rule  424(b)(3]  (i)  or  (iv)  under  the 
Securities  Act  (§  230.424(b)(3)  (i)  or  (iv)  of  this 
chapter),  or  (B)  to  correct  typographical 
errors,  insert  signatures  or  make  other  similar 
immaterial  changes,  then,  notwithstanding 
any  contrary  requirement  of  any  rule  or  form, 
the  registrant  need  not  refile  such  exhibit  as 
so  amended;  provided  the  registrant  states  in 
the  amendment  to  the  registration  statement 
the  basis  provided  by  this  Instruction  for  not 
refiling  such  exhibit.  Any  such  incomplete 
exhibit  may  not,  however,  bte  incorporated  by 
reference  in  any  subsequent  filing  under  any 
Act  administered  by  tht  Commission. 


PART  230-GENERAL  RULES  AND 
REGULATIONS  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230  is 
amended  by  adding  the  following 
citations:  (Citations  before  *  •  * 
indicate  general  rulemaking  authority). 

Authority:  Sec.  19, 48  Stat  85,  as  amended: 
15  U.S.C.  77s.  •  *  •  Sections  230.424(b). 
424(c).  and  424(e],  230.480A,  and  230.497(1) 
also  issued  under  sees.  7,  48  Stat  78, 15 
U.S.C.  77g:  10, 48  Stat.  81,  as  amended:  15 
U.S.C.  77). 
***** 

2.  By  revising  paragraphs  (b),  (c),  and 
(e),  and  adding  a  "Note"  after  paragraph 
(cj  of  S  230.424  to  read  as  follows: 

§  230.424    niing  of  pr^spscttises,  number 
of  copies. 


(b)(1)  Ten  copies  of  each  form  of 
prospectus  purporting  to  comply  with 
section  10  of  the  Act  shall  be  filed  with 
the  Commission  in  the  form  in  which  it 
is  used  after  the  effectiveness  of  the 
registration  statement;  Provided, 
however,  that  only  a  form  of  prospectus 
that  contains  substantive  changes  or 
'  additions  to  a  previously  filed 
prospectus  is  required  to  be  filed. 

(2)  This  paragraph  shall  not  apply  in 
respect  to  a  form  of  prospectus 
contained  in  a  registration  statement 
and  relating  solely  to  securities  offered 
at  competitive  bidding,  which 
prospectus  is  intended  for  use  prior  to 
the  opening  of  bids. 

(3)  A  form  of  prospectus  used  after 
effectiveness  shall  be  filed  or,  if 
spcifically  permitted,  transmitted  for 
filing  as  follows: 

(i)  A  form  of  prospectus  that  discloses 
information  previously  omitted  from  an 
effective  re^tration  statement  as 
permitted  by  Rule  430A  under  the 
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Securities  Act  (5  230.430A  of  this 
chapter)  shall  be  filed  with  the 
Commission  on  or  prior  to  the  date  it  is 
first  used  after  effectiveness  in 
connection  with  a  public  offering  or 
sales; 

(ii)  A  form  of  prospectus  used  in 
connection  with  a  primary  offering  of 
securities  on  a  delayed  basis  as 
permitted  by  Rule  415  under  the 
Securities  Act  (5230.415  of  this  chapter) 
that  discloses  the  pubhc  offering  price, 
description  of  securities,  specific  method 
of  distribution  or  similar  matters  shall 
be  filed  with  the  Commission  on  or  prior 
to  the  date  it  is  first  used  after 
effectiveness  in  connection  with  a 
public  offering  or  sales; 

(iii)  A  form  of  prospectus  that  reflects 
facts  or  events  other  than  those  covered 
in  paragraphs  (b)  (3)  (i)  and  (ii)  of  this 
rule  that  represent  a  substantive  change 
in  or  addition  to  the  information  set 
forth  in  the  last  form  of  prospectus  filed 
with  the  Commission  under  this  rule  or 
as  part  of  a  registration  statement  under 
the  Securities  Act  shall  be  filed  with  the 
Commission  within  Two  business  days 
after  the  date  it  is  first  used  after 
effectiveness  in  connection  with  a 
public  offering  or  sales,  or  transmitted 
by  a  means  reasonably  calculated  to 
result  in  filing  with  the  Commission  by 
that  date; 

(iv)  A  form  of  prospectus  that 
discloses  information  facts  or  events 
covered  in  both  paragraphs  (b)(3)  (i)  and 
(iii)  of  this  section  shall  be  filed  with  the 
Commission  on  or  prior  to  the  date  it  is 
first  used  after  effectiveness  in 
connection  with  a  public  offering  or 
sales; 

(v)  A  form  of  prospectus  that  discloses 
information,  facts  or  events  covered  in 
both  paragraphs  (b)(3)  (ii)  and  (iii)  shall 
be  filed  with  the  Commission  on  or  prior 
to  the  date  it  is  first  used  after 
effectiveness  in  connection  with  a 
public  offering  or  sales. 

(c)  If  a  form  of  prospectus  consists  of 
a  prospectus  supplement  attached  to  a 
prospectus  that  has  been  previously 
filed  pursuant  to  this  rule,  only  the 
prospectus  supplement  need  be  filed 
under  paragraph  (b)  of  this  section, 
provided  that  the  first  page  of  each 
prospectus  supplement  includes  a  cross 
reference  to  the  date(s)  of  the  related 
prospectus  and  any  propectus 
supplements  thereto  that  together 
constitute  the  prospectus  required  to  be 
delivered  by  section  5(b)  of  the 
Securities  Act  with  respect  to  the 
securities  currently  being  offered  or 
sold. 

Note. — Any  Prospectus  supplement  being 
filed  separately  that  is  smaller  than  a 


prospectus  page  should  be  attached  to  an 
SVi'xll'  sheet  of  paper. 
•         *         *         •         # 

(e)  Each  copy  of  a  prospectus  filed 
under  this  rule  shall  contain  in  the  upper 
right  comer  of  the  cover  page  the 
paragraph,  section  and  subsection  of 
this  rule  under  which  the  filing  is  made 
and  the  file  number  of  the  registration 
statement  to  which  the  prospectus 
relates.  The  information  required  by  this 
paragraph  may  be  set  forth  in  longhand, 
provided  it  is  legible. 

3.  By  adding  new  S  230.430A  to  read 
as  follows: 

§  230.430A    Prospectus  in  a  rsgistratkm 
statsmsnt  at  ttw  Urn*  of  sff ectivonsss. 

(a)  A  form  of  prospectus  filed  as  part 
of  a  registration  statement  that  is 
declared  effective  may  omit  information 
with  respect  to  the  offering  price, 
underwriting  syndicate  (including  any 
material  relationships  between  the 
registrant  and  underwriters  not  named 
therein),  underwriting  discounts  or 
commissions,  discounts  or  commissions 
to  dealers,  amount  of  proceeds, 
conversion  rates,  call  prices  and  other 
matters  dependent  upon  the  offering 
price,  Provided  that 

(1)  The  securities  to  be  registered  are 
offered  for  cash; 

(2)  The  registrant  furnishes  the 
undertaking  required  by  Item  512(j)  of 
Regulation  S-K  (5  229.512(j)  of  this 
chapter);  and 

(3)  The  information  omitted  from  the 
form  of  prospectus  filed  as  part  of  a 
registration  statement  that  is  declared 
effective  shall  be  contained  in  the  form 
of  prospectus  filed  with  the  Commission 
pursuant  to  Rule  424(b)(3)  (i)  or  (iv)  or 
Rule  497(i)  under  the  Securities  Act 

(9  230.424(b)(3)  (i)  or  (iv)  of  9  230.497(i) 
of  this  chapter);  or  if  such  form  of 
prospectus  is  not  filed  within  five 
business  days  after  the  effective  date  of 
the  registration  statement,  the 
information  shall  be  filed  in  a  post- 
effective  amendment  to  the  registration 
statement. 

(b)  This  rule  shall  not  limit  the 
information  required  to  be  contained  in 
a  form  of  prospectus  meeting  the 
requirements  of  section  10  of  the  Act  for 
purposes  of  section  5(b)  thereof  used 
after  effectiveness  of  the  registration 
statement. 

(c)  This  rule  shall  not  be  apphcable  to 
registration  statements  for  securities  to 
be  offered  by  competitive  bidding. 

(d)  The  information  permitted  by 
paragraph  (a)  of  this  rule  to  be  omitted 
from  an  effective  registration  statement 
and  contained  in  a  form  of  prospectus 
filed  with  the  Commission  pursuant  to 
Rule  424(b)(3)  (i)  or  (iv)  or  Rule  497(i) 
shall  be  deemed  to  be  part  of  the 


registration  statement  as  of  the  time  it 
was  declared  effective. 

4.  By  adding  new  paragraph  (i)  of 
9  230.497  to  read  as  follows: 


S  230^497 
copies. 


RMng  of  prospectus— number  of 


(i)  On  or  prior  to  the  date  it  is  first 
used  after  effectiveness  in  connection 
with  a  public  offering  or  sales,  ten 
copies  of  every  form  of  propectus  and 
Statement  of  Additional  Information, 
where  applicable,  that  discloses  the 
information  previously  omitted  from  an 
effective  registration  statement  as 
permitted  by  Rule  430A  under  the 
Securities  Act  (9  230.430A  of  this 
chapter)  shall  be  filed  with  the 
Commission  in  the  exact  form  in  which 
it  is  used. 

Dated:  October  27. 1986. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-24814  Filed  10-31-66;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Ch.  V 

[Docket  No.  T84-01;  Notice  11] 

Passenger  Motor  Vetiicie  Theft  Data 
for  1985;  Request  for  Commento 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  comments. 


SUMMARY:  This  notice  publishes  data  on 
passenger  motor  vehicle  thefts  in  1985 
for  public  review  and  comment.  These 
data  were  calculated  based  on 
information  provided  to  this  agency  by 
the  National  Crime  Information  Center 
(NCIC).  These  1985  theft  data  indicate 
that  vehicle  thefts  in  1985  increased 
above  the  1983/84  level.  OLthe  158  lines 
sold  in  the  United  States  jluring  1965.  87 
of  the  lines  had  theft  rateS^hat 
exceeded  the  median  theft  rate  for  1983/ 
1984. 

To  address  the  potential  problem  of 
multiple  counting  of  the  same  vehicle 
theft,  this  notice  uses  the  same  approach 
adopted  by  the  agency  for  the  final 
calculation  of  1983/1984  theft  rates.  That 
is,  once  a  vehicle  has  been  reported  as 
stolen,  any  reported  thefts  of  the  same 
vehicle  within  seven  calendar  days  of 
the  first  report  were  not  counted  as 
additional  thefts  of  that  vehicle.  ' 
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DATE  All  oomments  on  this  notice  must 
be  received  by  NHTSA  not  later  than 
December  3. 1986. 

AOORESS:  Comments  should  refer  to 
Docket  No.  784-01:  Notice  11.  and  be 
submitted  to:  Docket  Section.  NHTSA. 
Room  5109, 400  Seventh  Street.  SW.. 
Washington.  DC  20590.  (Docket  hours 
are  8:00  am  to  4:00  pm.  Monday  through 
Friday). 

NM  RMTHEII  INFORMATION  CONTACT: 

Mr.  Brian  McLaughlin.  Office  of  Market 
Incentives.  NHTSA,  400  Seventh  Street 
SW..  Washington.  DC  20590  (202-366- 
4608). 

SUPPLfMENTARV  INRMMATION: 

Pursuant  to  Title  VI  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (the  Cost  Savings  Act;  15  U.S.C. 
2021  etseg.],  NHTSA  promulgated  a 
motor  vehicle  theft  prevention  standard 
applicable  to  high-theft  car  lines. 
Section  603(a)(1)  of  the  Cost  Savings  Act 
(15  U.S.C.  2023(a)(1))  specifies  that  three 
types  of  car  lines  are  high  theft  lines 
within  the  meaning  of  Title  VI.  These 
three  types  are: 

(1)  Existing  lines  that  had  a  theft  rate 
exceeding  the  median  theft  rate  in  1983 
and  1984; 

(2)  New  lines  that  are  likely  to  have  a 
theft  rate  exceeding  that  median  theft 
rate;  and 

(3)  Lines  with  theft  rates  below  the 
median  theft  rate,  but  which  have  a 
majority  of  major  parts  interchangeable 
with  lines  whose  thefts  rates  exceeded 
or  are  likely  to  exceed  the  median  theft 
rate. 

Section  603(b)  of  the  Cost  Savings  Act 
explains  how  the  agency  is  to  determine 
whether  existing  lines  had  a  theft  rate 
that  exceeded  the  median  theft  rate  in 
198?  and  1984.  Section  603(b)(3)  directs 
NHTSA  to  "obtain  from  the  most 
reliable  source  or  sources  accurate  and 
timely  theft  and  recovery  data  and 


publish  such  data  for  review  and 
comment.  To  the  greatest  extent 
possible,  the  [NHTSA]  shall  utilize  theft 
data  reported  by  Federal,  State,  or  local 
police.  After  such  publication  and 
opportunity  for  comment,  the  [NHTSA] 
shall  utilize  the  theft  data  to  determine 
the  median  theft  rate  under  this 
subsection." 

In  accordance. with  this  statutory 
directive.  NHTSA  published  a  final 
notice  on  November  12, 1985,  setting 
forth  the  1983/1984  theft  data;  50  FR 
46666.  Based  on  those  data,  NHTSA 
calculated  the  median  theft  rate  for 
purposes  of  Title  VI  as  3.2712  thefts  per 
1000  vehicles  produced. 

Section  603(b)(3)  provides  that 
NHTSA  shall  publish  theft  data  for 
review  and  comment  "immediately  upon 
enactment  of  thii  title,  and  periodically 
thereafter. "  (Emphasis  added).  These 
updated  publications  of  theft  data  do 
not  affect  the  determination  of  which 
car  lines  are  subject  to  the  theft 
prevention  standard.  According  to 
section  603,  these  periodic  publications 
of  updated  theft  data  are  not  to  be  used 
by  the  agency  to  calculate  an  updated 
median  theft  rate,  or  to  determine 
whether  new  lines  are  likely  to  be  high 
theft  lines,  because  such  lines  are  likely 
to  have  theft  rates  exceeding  some 
updated  theft  rate. 

The  agency  believes  that  the  reason 
for  its  being  directed  to  periodically 
publish  updated  theft  data  was  to 
inform  the  publia  particularly  law 
enforcement  groups,  automobile 
manufacturers,  and  Congress,  of  the 
extent  of  the  vehicle  theft  problem  and 
the  impact,  if  any,  on  vehicle  thefts  as  a 
result  of  the  Federal  motor  vehicle  theft 
prevention  standard.  To  carry  out  this 
purpose,  this  notice  sets  forth  the  theft 
rates  for  the  158  lines  of  passenger 
motor  vehicles  sold  in  the  United  States 
for  the  1985  model  year.  NHTSA 


calculated  these  theft  rates  based  on 
information  provided  by  the  NCIC. 

These  1985  theft  data  show  an 
increase  in  vehicle  thefts  above  the 
levels  experienced  in  1983/1984. 
According  to  the  Uniform  Crime  Reports 
published  by  the  FBI,  motor  vehicle 
thefts  in  1985  increased  6.8  percent  as 
compared  with  1984.  This  increase  in 
thefts  is  reflected  in  the  1985  theft  rates. 
For  1983/1984,  the  median  theft  rate 
was  3.2712  thefts  per  1000  vehicles 
produced.  Exactly  50  percent  of  the  lines 
exceeded  this  theft  rate.  For  1985,  87  of 
the  158  lines,  or  55  percent,  exceeded 
3.2712  thefts  per  1000  vehicles  produced. 

In  calculating  the  1985  theft  data,  the 
agency  followed  the  same  approach  it 
used  in  calculating  the  1983/1984 
median  theft  rate  for  limiting  the 
possibility  of  multiple  countings  of  the 
same  vehicle  theft.  NHTSA  became 
aware  of  the  possibility  that  multiple 
countings  of  a  single  theft  could  arise  if 
a  law  enforcement  agency  computer 
operator  followed  incorrect  data  entry 
procedures  after  getting  further 
information  about  a  vehicle  already 
reported  as  stolen.  Operators  are 
supposed  to  revise  an  existing  theft  data 
entry  to  reflect  new  or  additional  data 
about  the  theft,  but  they  sometimes 
cancel  the  original  theft  entry  and  enter 
a  new  theft  report.  The  result  of  such 
actions  would  be  that  one  actual  theft 
reported  to  NCIC  would  be  entered  into 
the  system  more  than  once.  To  address 
this  situation  for  the  1983/1984  theft 
data  calculations,  NHTSA  excluded  all 
duplicate  vehicle  identification  numbers 
(VIN's)  of  stolen  vehicles  reported 
within  seven  calendar  days  of  each 
other.  This  approach  takes  into  account 
the  possibility  that  a  vehicle  might 
actually  be  stolen  more  than  once  during 
a  particular  calendar  year,  but  that  it  is 
highly  unlikely  to  be  stolen  more  than 
once  in  a  week. 


Manufacturar 


GananI  Motors.. 
Ganaral  Moion.. 

Mazda 

Gsncnl  Motors  ■. 
GaiwralMokn.. 
GanaridMoton.. 
Ganaral  Molore.. 
Ganaral  Motors.. 
Ganarri  Motors., 

Toyota. 

Ganaral  Motors.. 

Chiyatw  Corp. 

Toyota. 

Ganaral  Motors . . 


Ganaral  Motors.. 
For«  Motor  Co.... 
Ganaral  Motors.. 

Chrysiar  Corp. 

ToyotL.. 


Volkaiaagsn _.. 

Ganaral  Motors.. 


Make/nxxJel  (line) 


Ponoac  Firabad 

Chevrolet  Caniaro _. 

RX-7 _ 

Chevrolet  Corvette 

Buck  Riviera.. 

Chevrotel  Monte  Carlo.. 

BuK*  Regal...- 

Pontiac  Grand  Pnx 

Cadillac  Eldortdo 

Supra.. 


ddsmobile  Cutlass  Supreme.. 

Dodge  Conquast 

Caica , „ 

Pontiac  Fiero- 

Staiion 

Oldamobrie  Tivonado » 

Lincoln  To«»n  Car 

Cadillac  Sevilla 


Plymouth  Conquest 

MR2 „ 

Quantum _ 

Cadillac  Fleetarood  Brougham  (RWO) .. 


Thefts  1985 


1,601 

2.691 

864 

543 

908 

1.546 

i,seo 

726 

865 

285 

2.412 

25 
693 
609 

50 
309 
864 
267 

17 
153 

89 
372 


Production 
(mtg^s)  1985 


86.221 

167,309 

58,648 

37,730 

63,225 

113,847 

120,772 

50.790 

75.215 

27,442 

234.470 

2.502 

74.235 

69,391 

6.067 

40.415 

115,763 

36,020 

2,500 

23.323 

13.767 

58,364 


Theft  rate 
(thefts/product) 
(1065)  (1,000's) 


1B.6124 

16.0840 

14.6819 

14.3917 

14.3614 

13.5796 

13  2398 

121759 

11.5004 

10.3855 

10^670 

9.0920 

9.3352 

8.7764 

8.2413 

7.6457 

74635 

7.3741 

68000 

6S600 

6.4554 

6.3738 
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39879 


23 
24 

25  . 

26. 

27 

28. 

29 

30.. 

31  . 

32.. 

33.. 

34  . 

35.. 

36  . 

37.. 

38  . 

39.. 

40  .. 

41... 

42... 

43... 

44.. 

45... 

46... 

47... 

48.. 

49.. 

50.. 

51... 

52... 

53... 

54... 

55... 

56... 

57..., 

58... 

59 .... 

60.... 

61.... 

62... 

63.... 

64.... 

65... 


67.. 
66.. 
69.. 
70.. 
71.. 
72.. 
73... 
74... 
75  .. 
76... 
77... 
78... 
79... 
80  .. 
81... 
82... 
83... 
84... 
85... 
86... 
87... 
88... 
89... 
90... 
91... 
92... 
93... 
94... 
95... 
96... 
97... 

98  .. 

99  .. 
100. 
101.. 
102.. 
103.. 
104  . 
105.. 
106.. 
107.. 
108.. 
109.. 
110.. 
111.. 
112.. 
113.. 
114.. 


Manulacturar 


Nissan 

Ford  UoUx  Co.. 

Toyota 

VoNiSMiagen 

Mazda 

Fold  Motor  Co.. 


General  Motors.. 
General  Motors.. 

Porsche 

AMC/RenauH 

Ford  Motor  Co ... 
Ford  Motor  Co.... 
Mercedes-Benz.. 

Chrysler  Corp 

Chrysler  Corp 

Toyota 


Mitsubishi 

Isuzu _ 

General  Motors. 

Mazda 

Ford  Motor  Co.... 

Nissan 

Toyota 

Nissan 

General  Motors.. 

Mitsubishi 

Chrysler  Corp 

BMW 

General  Motors .. 

Chrysler  Corp 

Mitsubishi 

Mercedes-Benz- 
Ford  Motor  Co.... 
Ford  Motor  Co.... 
General  Motors.. 

Chrysler  Corp 

General  Motors.. 
Mercedes-Benz.. 
General  Motors ... 

Volka«tagen 

General  Motors... 

Chrysler  Corp 

Chrysler  Corp 

Mitsubohi 

General  Motors... 

Sutianj 

AHa  Romeo 

Ford  Motor  Co 

General  Motors... 

Avanti 

General  Motors... 

Volvo 

Chrysler  Coip 

Chrysler  Corp 

General  Motors ... 
General  Motors ... 

Isuzu 

Chrysler  Corp 

Nissan 

Jaguar 

Ford.  Motor  Co 

General  Motors ... 

Chrysler  Corp 

General  Motors.... 
General  Motors .... 

Toyota 

General  Utotors .... 
General  Motors.... 
General  Motors.... 

Chrysler  Corp 

Chrysler  Corp 

Chrysler  Corp 

Mercedes-Benz .... 

Lotus 

Chrysler  Corp 

Chrysler  Corp 

Chrysler  Coip 

Ford  Motor  Co 

General  Molars .... 
General  Motors.... 

Peugeot 

General  Motors.... 

BMW 

Chrysler  Cotp 

General  Motors.... 

Audi _ 

Saab. 


Make/inodel  (line) 


3002X 

Ford  Mustang.. 

Camry  .._ _.. 

Cafahotot 

GLC... 


FordThunderbird... 

911 

Pontiac  Grand  AM .. 


Cadlac  Oavile/Ljino  (FWD).. 

944 „ _ _ 

Alianoe/Encora _ 

Ford  Exp 

Mercury  Cougar „ „ 

500SEL 

Dodge  Diptomat.. 


Thefts  1965 


Chrysler  FHth  Avenue/Newport.. 

Coroia/Coro«a  Sport „... 

Spidar/Azzura __ 

Tredta. „ 

Wi«art( 

PontJBC  Bonneville 

626 

Mercury  Capri. _ 

Sentra 

Cressida „ 

200  SX. _ _. 

Pontiac  6000 

Cordia 


e-Series 

Buicti  LeSabre... 
Dodge  Deytona.. 

Mirage 

380SL - _. 

Ford  LTD 

Lincoln  Mark  VII.. 

Pontiac  1000 

Dodge  Lancer 

ChevroM  Sprint .. 
500SEC 


OMsmobile  Datta  Se/Custom  Cnjisar.. 

Scirocoo _ _    _ 

Buick  Skylaili _ 

Chrysler  Executive  Sedan/Limouaine  _ 

C}odga  600 

Galant Z""II'~"IZ~"I"Z'. 

Chevrolet  ChevMIe 

XT..._ _ 

Spider  Veloca  2000 

Mercury  Topaz „ „. 

Buck  Bectra _ 


OMsmaUe  96  Regency.. 

740/780 

Dodge  Aries.. 


Dodge  Colt/Colt  VisU 

Chevrolet  knpeia/C^irice.. 

CadMac  Ginianun..._.. 

Impulsa.- _ 

Plymouth  Gran  Fury „,_. 

Puls»....„ 

XJ-S _ 

Ford  Tempo 

Pontiac  2000/SunbinJ -. 

Dodge  Charger 

Buick  Somerset 


Tercel _ 

Buick  Century 

OMsmobile  Cutlass  Qera/Cniiser  (FWD).. 


Chrysler  New  Yorker .. 

Dodge  Omni. _... 

Plymouth  Reliant 

190...._ „ _.... 

Espirt.. 


General  Motors .. 
Ford  Motor  C;o.... 


Chrysler  LeBaron/Tomm  A  Country.. 

LeBaronGTS _ _ 

Plymouth  CaraveHe 

Ford  Escort _..„ 

Chevrolet  Cavalier. 

Buick  SkyhatA 

1505.- 

Chevrolet  Spectrum 

17-Sehes 

Plymouth  Honzon 

ChevroM  Citation 

SOOOS...- _ 

900 „.. 

XJ... „ _ 


ChevFOtol  Celebrily .. 
I  Mercury  Lynx „. 


476 
908 
538 

72 
386 

821 
26 
427 
1.066 
77 
707 
138 
584 
45 
133 
572 
820 
3 
61 
89 
250 
446 
72 
821 
203 
156 
725 
50 
227 
16 
640 
205 
88 
48 
784 
75 
68 
192 
116 
7 
824 
56 
328 
3 
232 
37 
400 
19 
8 
289 
485 
1 
577 
176 
422 
152 
630 
68 
47 
43 
135 
14 
961 
316 
186 
258, 
225^ 
330 
745 
943 
259 
181 
219 
402 
80 
1 
261 
170 
111 
1,128 
869 
190 
56 
122 
24 
228 
135 
127 
100 
43 
873 
209 


Produckon 
(migr's)  1965 


74J32 
143.627 
83.196 
12.555 
67.960 
144.627 
4.5S0 
75.962 
190.979 
14.230 
134.664 
26.351 
111.667 
8.685 
25.751 
110.998 
160.804 
600 
12.320 
18.244 
53.395 
83.708 
15,196 
173.873 
43.129 
33.460 
156.326 
11.131 
50.916 
3.661 
147,679 
47,437 
20J66 
11.111 
184,863 
17,682 
16.143 
45,873 
27,781 
1.667 
227,481 
13,812 
81,409 
757 
58.883 
9,447 
105.427 
5.019 
2.142 
77.431 
129.996 
270 
161,135 
49.272 
118,525 
43,641 
239,308 
19,770 
13,695 
12,543 
40,252 
4,187 
291,667 
96,080 
56.864 
79,492 
69,526 
103.800 
237.862 
303.943 
86,574 
60,766 
74,423 
137.762 
27,683 
350 
92,967 
60.838 
40.010 
407,315 
360.353 
73.821 
20,824 
46.341 
9.130 
88.338 
53J25e 
50.558 
39.858 
17.277 
354  144 
84.805 


Theft  rais 
(thaits/ product) 
(1965)  (1.000's) 


6.3609 

6.3288 

5.7727 

57348 

56796 

56767 

56645 

5.6212 

5.5618 

5.4111 

5.2501 

5.2370 

5.2296 

5.1754 

51648 

51532 

5.0994 

5.0000 

4.9513 

48783 

4.8506 

4.7504 

4.7375 

47218 

4.7066 

4.6623 

4.6377 

44920 

4.4583 

4.3466 

4.3337 

4.3215 

4.3208 

4.3200 

4.2410 

4.2392 

4.2124 

41856 

4  1755 

4.1 494 

4.0619 

4.0544 

40290 

39630 

3.9393 

39166 

37941 

37856 

37^48 

3.7324 

3.7308 

3.7037 

35808 

3.5720 

3.5604 

3.4830 

3.4683 

3.4396 

3.4319 

3.4282 

3.3539 

3.3437 

3.2948 

3.2888 

3^715 

3.2582 

3.2362 

31792 

31321 

31026 

30333 

2.9786 

2.9426 

29181 

2.8898 

2.8571 

2.8074 

27943 

2.7743 

2.7694 

2.7445 

2.6957 

2.6892 

2.6327 

26287 

2.5810 

2.5348 

25120 

25089 

2.4889 

24651 

^464S 


BEST  COPY  AVAILABLE 


»<Idd0 
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115.. 
118.. 
117.. 
118.. 
119  . 
120.. 
121.. 
122.. 
123.. 
124.. 
125.. 
128.. 
127.. 
128.. 
129.. 
130. 
131 ... 
132... 
133... 
134... 
135... 
136... 
137... 
138... 
139... 
140  .„ 
141 ... 
142... 
143... 
144... 
145... 
146... 
147... 
146... 
149... 
150 ._ 
151... 
152.- 
153... 
154... 
155.. 
1S6... 
157... 
156... 


Manufacturer 


Chiyslar  Corp 

Font  Motor  Co... 
GorMral  Motors.. 


Ford  Motor  Co... 
Maieades-Benz . 
Ctvyslar  Corp 


AMC/Ranault 

Maroadaa-Benz . 


Ford  Motor  Co.. 


BMW.. 

Htt.... 


AlfaRomao 

Subaivi 

Farmi 

Fold  Motor  Co . 


Ford  Motor  Co 

Volvo 

AMC/Ranaun 

Genaral  Motors 

Farrari 

Rods-Royce/Barttley.. 
Aslon  Martin 


Audi 

ExcattMr 

Farraii 

Aston  Martin 

Rots-Royce/Bentley.. 
Rons  floyce/Bentley.. 

Zinrnar 

RoHs-noyce/Bentley.. 

BiltarGMBH 

TVR 


Make/model  (line) 


Stanza 

Plynxxrth  Colt/Colt  Vista . 

Lincoln  Continantal 

Oldsmobile  Firanza 

Prelude 

Mercury  Marquis 

3000/CD/TD..- 

Plymouth  Tunsaio 

X-1/9 _ 

Fuego 

3O0SO/380SE. 

BiTurtio 


trtercury  Grand  Marqus 

Accord 

13-Series _ 

Jotta _ , 

Mawma 

1 3 — oonss » 

4000/Coupe  ._ 

Civic _ 

928 

GTV6 

Subaru _ 

308 

Ford  LTD  Cromm  Victona 

GoltGTI „ 

Merliur  XR4TI 

DL/GL „ 

181  /Sportwagon 

Chevrolet  Nova 

Testarossa 

SHvar  Spirit/Silver  Spur/Mulsanne .. 

Saloon/Vantaga/Volante 

Quattroporte. ..._ 

Quattro _ 

Pttaeton/Roadalar 

Mondial 

Lagorida 

Cormche _ 

Continental 

Clasaic/Elegante/Cabriotot 

Camargue 

Bitter  SC 

2801 „ 


Thefts  1985 


118 
101 
67 

101 
169 
226 

55 

123 

3 

• 

44 

4 

323 

539 

109 

149 

178 

38 

45 

369 

4 

1 

161 

1 

221 

146 

16 

57 

3 

ie 

0 
« 

0 
« 

0 

e 

9 

• 

0 
0 
0 

» 

0 
0 


Production 
(mfgr'k)  1985 


48,006 

41,368 

27,521 

41,527 

78,432 

95,040 

23,344 

52.471 

1.310 

3,509 

19,734 

1,840 

151,102 

260.055 

53.804 

73,665 

88,097 

19,306 

23,025 

204,148 

2,300 

626 

101^20 

645 

166,346 

112,070 

12,404 

52,770 

2.850 

27,943 

120 

906 

29 

143 

69 

96 

146 

23 

226 

2 

170 

135 

135 

225 


Theft  rate 
(thefts/product) 
(1985)  (1.000's) 


2.4580 
2.4415 
2.4345 
24322 
2.4097 
2.3779 
2.3561 
2.3442 
2.2901 
2.2799 
22297 
2.1739 
2.1376 
2.0726 
2.0259 
2.0227 
1  9978 
1.9683 
19544 
1  8075 
1.7391 
1.5974 
1  5906 
15504 
1  3286 
1  3028 
1.2899 
1.0802 
1  0526 
0.5726 
00000 
00000 
OOOOO 
00000 
OOOOO 
OOOOO 
OOOOO 
OOOOO 
OOOOO 
0.0000 
OOOOO 
0.0000 
OOOOO 
OOOOO 


Interested  persons  are  invited  to 
submit  comments  on  these  data.  The 
agency  is  particularly  interested  in 
comments  about  the  accuracy  of  these 
data  and  the  methodology  used  to 
calculate  theft  rankings.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 


request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicate  above  for  the 
proposal  will  be  CDnsidered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered  before 
publication  of  final  1985  theft  data. 
Comments  on  this  notice  will  be 
available  for  inspection  in  the  docket. 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 


available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  oomments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Authority:  15  U.S.C.  2023;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  October  28, 1986. 
Barry  Felrice,  | 

Associate  AdministratoFfor  Rulemaking. 
(FR  Doc.  86-24821  Filed  10-31-86:  8:45  am] 

BlUJNa  CODE  4»1»-S9 


Notices 


This  section  of  the  FEDERAL  REGISTER 
conlaira  documents  other  than  nkes  or 
proposed  njtes  ihirt  are  applicabte  to  the 
put>iic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  OFFICE  OF  UNITED 
STATE  COURTS 

Board  of  Cartiflartlon;  UnRMl  StatM 
Courts  of  Appeals  CirctiN  Ex«cutlv«; 
IMeeting 

AQENCV:  Board  of  Certificatioii,  United 
States  Courts  of  Aopeals,  Circuit 
ExecBtive,  Administrative  Office  of 
United  States  Courts. 

action:  Notice  of  meeting  of  Board  of 
Certification  in  Washington.  DC  on 
November  7. 1986  to  interview 
applicants  who  are  interested  in  being 
certified  as  qualified  for  die  position  of 
circuit  executive. 


summary:  Individuals  who  wish  to 
serve  as  circuit  executives  in  the  United 
States  judicial  system  must  be  certified 
as  qualified  by  the  statutorily  created 
Board  of  Certification  (28  U.S.C.  332(0). 
While  certification  is  a  prerequisite  for 
appointment  as  circuit  executive,  it  does 
not  ensure  employment.  By  action  of  the 
Judicial  Conference  of  the  Upitfed  States, 
persons  who  wish  to  be  appointed  as 
district  court  executives  must  also  tie 
certified  by  the  Board. 

A  personal  interview  with  the  Board 
is  necessary  for  certification,  and  the 
Board  cannot  reimburse  candidates  for 
attendant  travel  expenses. 

Details  on  how  to  apply  for 
certification  may  be  had  by  writing  to: 
Board  of  Certification,  Administrative 
Office  of  the  U.S.  Courts,  Washington. 
DC  20544. 

The  next  meeting  of  the  Board  will  be 
held  in  Washington,  DC  on  November  7, 
1986. 

L.  Ralph  Mecham, 

Secretary  of  the  Board  of  Certifioation  and 
Director.  Administrative  Office  of  the  US. 
Courts. 

(FR  Doc.  88-24764  Filed  10-31-86;  8:45  am) 
aNjjNo  cooc  Bi«-ei-« 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Sarvioa 

Request  for  Conunents  on  Designatfon 
Applicant  In  ttie  Geographic  Area 
Currently  Assigned  to  ttie  Columime 
Agency,  OMo 

AOENCV:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

summary:  This  notice  requesU 
comments  fitim  interested  parties  on  the 
applicant  for  official  agency  designation 
in  the  geographic  area  currently 
assigned  to  Columbus  Grain  Inspection. 
Inc.  (Columbus). 

DATE:  Comments  to  be  postmarked  on  or 
before  December  18,  ig8& 
address:  Comments  must  be  submitted, 
in  writing,  to  Lewis  Lebakken.  Jr., 
Information  Resources  Staff.  Resources 
Management  Division.  Federal  Grain 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  1661  South  Building, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b}). 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken,  Jr.,  telephone  (202) 
382-173a 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  witi^  a  specified 
geographic  area  in  the  September  2. 
1986,  Federal  Register  (51  FR  31153). 
AppUcations  were  to  be  ]>ostmariced  by 
October  2, 198a  Columbus  was  the  only 
applicant  for  designation  in  its 
geographic  area  and  applied  for 
designation  renewal  in  the  area 
currently  assigned  to  that  agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  designation 
applicant.  All  conunents  must  be 
submitted  to  the  Information  Resources 
Staff,  Resources  Management  Division, 
at  the  address  listed  above. 
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Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Regiatar,  and  die  applicant  will 
be  infonned  of  die  decision  in  writing. 

Pub.  L  94-582, 90  Stat.  2867.  as  amended  (7 
U.S.C.TI  etseq.]. 

Dated:  October  23. 1986. 
IT.  Abdnar, 

Director,  CompUaace  Division. 
[FR  Doc.  86-24761  Filed  10-31-86: 8:45  am] 


Request  for  Designation  AppBcants  to 
Provide  Offidil  Services  in  the 
Geograpliic  Aree  Currentty  Aselgned 
to  ttie  Chattanooga  Agency 


agency:  Federal  Grain  Inspection 
Service  (FGIS). 

action;  Notice. 

summary:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act  This  notice 
announces  that  the  designation  of  one 
agency  will  terminate,  in  accordance 
with  the  Act  and  requests  appUcations 
bora  parties,  including  the  agency 
ciurently  designated,  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agency.  The  official  agency 
is  Chattanooga  Grain  Inspection 
Company,  Inc. 

date:  Applications  to  be  postmarked  on 
or  before  December  3, 1986. 
address:  AppUcations  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch.  Compliance  Division, 
Federal  Grain  Inspection  Service,  U.S. 
Department  of  Apiculture,  1400 
Independence  Avenue.  SW.,  Room  1647 
Soudi  Building,  Washington.  DC  202S0. 
All  applications  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 


deCenniaed  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
thMefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
tUs  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  FGtS  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  desiptate  such 
agency  or  person  to  [Mrovide  official 
services  after  a  determination  is  made 
ttiat  the  ai^cant  is  better  able  than  any 
other  applicant  to  provide  official 
senrioes  in  an  assigned  geographic  area. 

Chattanooga  Grain  Inspection 
Company,  Ina  (chattanooga),  Judd 
Road,  P.O.  Box  16711,  Chattanooga,  TN 
37416,  was  designated  under  the  Act  as 
an  official  agency  to  provide  inspection 
functions  on  May  1, 1984. 

The  official  agency's  designation 
terminates  on  April  30, 1987.  Section 
7(g)(1)  of  the  Act  states  that  official 
agencies'  designations  shall  terminate 
not  later  than  triennially  and  may  be 
renewed  according  to  the  criteria  and 
procedures  prescribed  in  the  Act 

The  geographic  area  presently 
assigned  to  Chattanooga  in  the  State  of 
Tennessee  pursuant  ot  section  7(f)(2)  of 
the  Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation,  is  as 
follows: 

Bounded  on  the  North  by  the  northern 
Tennessee  State  line  from  Sumner 
County  east; 

Bounded  on  the  East  by  the  eastern 
Tennessee  State  line  southwest; 

Bounded  on  th6  South  by  the  southern 
Tennessee  State  line  west  to  Interstate 
65;  and 

Bounded  on  the  West  by  Interstate  65 
north  to  the  northern  Williamson  County 
line;  the  northern  Williamson  County 
line  east;  the  western  Rutherford, 
Wilson,  and  Sumner  County  Ihies  north. 

Interested  parties,  including 
Chattanooga,  are  hereby  given 
opportimity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  §  a00.196(d) 
of  the  regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the^eriod  beginning  May  1, 
1987,  and  ending  April  30, 1090.  Parties 
wishing  to  apply  for  desi^iation  should 
contact  the  Review  Branch,  Compliance 
Division,  at  the  address  listed  above,  for 
forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-582.  90  Stat  2867,  aa  amended  (7 
U.S.C.  netseq.) 


Dated:  October  23. 1986. 
I.T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc.  86-24762  Filed  10-31-86;  8:46  am] 

BtUJin  COOe  341»«N-M 


Designation  Renewal  of  the  AmarlMo 
Agenqr  and  tlie  State  of  Wisconsin 

AOENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notica 


;  This  notice  announces  the 
designation  renewal  of  Amarillo  Grain 
Exchange,  Inc.  (Amarillo)  and 
Wisconsin  Department  of  Agricultiue, 
Trade  and  Consumer  Protection 
(Wisconsin),  as  official  agencies 
responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECnVE  DATE:  December  1, 1986. 
address:  Jamas  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
Federal  Grain  Inspection  Service.  U.S. 
Department  of  A^culture,  1400 
Independence  Avenue,  SW.,  Room  1647 
South  Building,  Washington,  DC  202S0. 
FOR  FURTHER  IMFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  announced  that  Amarillo's  and 
Wisconsin's  designations  terminate  on 
November  30, 1986,  and  requested 
appUcations  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
June  2. 1986,  Federal  Register  (51  FR 
19769).  Applications  were  to  be 
postmarked  by  July  2, 1986.  Amarillo 
and  Wisconsin  were  the  only  applicants 
for  designation  in  their  respective 
geographic  areas  and  each  applied  for 
designation  renewal  in  the  area 
currently  assigned  to  that  agency. 

FGIS  announced  the  applicant  names 
and  requested  comments  on  the  same  in 
the  August  1, 1986,  Federal  Register  (51 
FR  27372).  Comments  were  to  be 
postmariced  by  September  15, 1986. 
Three  favoraUe  comments  were 
received  reganling  Amarillo's 
designation  renewal:  no  comments  were 
received  regarding  Wisconsin's 
designation  renewal. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act, 


and  in  accordance  with  section 
7(f)(1)(B),  determhied  that  Amarillo  and 
Wisconsin  are  able  to  provide  official 
services  in  the  geographic  area  for 
which  FGIS  is  renejwing  their 
designation.  Effective  December  1, 1986, 
and  terminating  November  30. 1989, 
Amarillo  will  provMe  official  inspection 
services  and  Wisconsin  will  provide 
official  inspection  and  Class  X  or  Class 
Y  weighing  services  in  their  entire 
specified  geographic  areas,  previously 
described  in  the  June  2  Federal  Register. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  receive  a 
listing  of  an  agency's  specified  service 
points  by  contacting  either  the  Review 
Branch,  Compliande  Division,  at  the 
address  listed  above  or  by  contacting 
the  agencies  at  the  following  addresses: 
Amarillo  Grain  Exchange,  Inc.,  1300 

South  Johnson  Street,  Amarillo,  TX 

79101 
Wisconsin  Department  of  Agriculture, 

Trade  and  Consamer  Protection,  801 

West  Badger  Road,  Madison,  WI 

53713 

Pub.  L  94-582,  90  Stat.  2867.  as  amended  (7 
\3.S.C.7\etseq). 

Dated:  October  23, 1986. 
|.T.  Abdiier. 

Director,  Complianca  Division. 
[FR  Doc.  86-24760  Filed  10-31-66;  8:45  am] 

BKIMG  CODE  9410-eN-e 


DEPARTMENT  OP  COMMERCE 


International 

[A-351-012] 


Trade 


Administration 


Hot-Rolled  Carbon  Steel  Plate  Cut  to 
Lengtt)  From  BraaH;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by  an 
exporter  and  an  importer,  the 
Department  of  Commerce  has  conducted 
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an  administrative  review  of  the 
antidumping  duty  order  on  hot-rolled 
carbon  steel  ptate  cut  to  length  irom 
Brazil  that  was  in  effect  prior  to  October 
1, 1964.  The  review  indicates  the 
existence  of  dumping  margins  during  the 
period. 

As  a  resuh  of  the  review,  the 
Department  has  prelhninarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

When  no  information  was  received  in 
response  to  our  questionnaire  we  used 
the  best  information  available  for 
assessment  purposes. 

On  August  21, 1985,  the  Department 
published  in  the  Fedenl  Registar  (SO  FR 
33815)  the  final  resulU  of  a  chained 
circumstances  administrative  review 
and  the  revocation  of  the  order,  ^ective 
October  1, 1984.  Therefore,  no  cash 
deposits  of  estimated  antidun^ing 
duties  are  required  (ui  this  merehandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October, 
1984. 

Interested  parties  are  invited  to 
comment  oa  these  preliminary  results. 
EFFEcnvB  DATE  November  3, 1986. 
FOR  HIRTHER  mFONMATION  CONTACT 
Michael  Rill  or  Maureen  Flannery, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Wasliington,  DC  20230; 
telephone:  (202)  377-5255/3801. 
SUPPLCMENTARY  INFOIMUTION: 
Background 

On  March  22, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
10692)  an  antidumping  duty  order  on 
hot-rolled  carbon  steel  plate  cut  to 
length  from  Brazil.  We  began  the  current 
review  of  the  order  under  our  old 
regulations.  After  the  promulgatioa  of 
our  new  regulations,  two  exporters  and 
an  importer  requested  in  accordance 
with  S  353.53a(a)  of  the  Commerce 
Regulations  that  we  complete  the 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
November  27, 1985  (50  FR  48825).  One 
exporter  withdrew  its  request  on 
December  27, 1985.  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  hot-rolled  carbon  steel 
plate  cut  to  length.  liot-roUed  carbon 
steel  plate  cut  to  length  covers  hot-rolled 


cartran  steel  products,  whether  or  not 
comigated  or  crimped;  not  pickled;  not 
cold-rolled;  not  in  coils;  not  cut,  not 
pressed  and  not  stamped  to  non- 
rectangular  shape:  0.1875  inch  or  more  in 
thidcness  and  over  8  inches  in  width,  as 
currently  classifiable  under  item 
607.6615  or  607.9400  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA");  and  hot-rolled 
carbon  steel  plate  which  has  been 
coated  or  plated  with  metal,  inchiding 
any  material  viiuch  has  been  painted  or 
otherwise  covered  after  having  been 
coated  or  plated  with  metal,  as  currently 
classifiable  under  item  608.0710  or 
608.1100  of  the  TSUSA.  Semifinished 
products  of  solid  rectangular  cross 
sections  with  a  width  at  least  four  times 
the  thickness  in  cast  condition  or 
processed  only  throu^  primary  mill  hot 
rolling  are  not  included. 

Hot-rolled  carbon  steel  plate  is  used 
in  the  construction  of  bridges,  mining 
equipment  pressure  vessels,  railroad 
frei^t  and  passenger  cars,  diips,  line 
pipe,  iiKlustriai  machinery,  machine 
parts,  and  a  large  variety  of  other 
products. 

The  review  covers  three  exporters  of 
Brazilian  hot-rolled  carbon  steel  plate 
cut  to  length  to  the  United  States  and 
the  period  June  10, 1983  through 
September  30, 1984. 

USIMINAS  and  CSN  did  not  respond 
to  our  questionnaire.  For  those  non- 
responsive  firms,  we  used  the  best 
information  available  for  assessment 
purposes.  The  best  information 
available  was  the  most  recent  rate  for 
each  of  those  firms. 

UnitMl  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  c.  &  f. 
price  to  an  unrelated  purchaser  in  the 
United  States.  We  made  deductions  for 
ocean  freight,  brokerage,  and  handling 
charges.  We  did  not  adjust  for  a  tax 
whidh  was  rebated  upon  exportation  of 
the  merchandise,  since  the  tax  was  not 
included  in  the  foreign  market  value.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreij^  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  constructed  value,  as 
defined  in  section  773(e)  of  the  Tariff 
Act  The  respondent  provided 
insufficient  information  to  indicate 
whether  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  maricet  at  or  above  the  cost  of 
production  to  provide  an  adequate  basis 
for  comparison  and  provided  no 
information  on  third-country  sales; 


therefore,  we  used  constructed  value, 
which  was  calculated  as  tlw  sum  of 
materials  and  fabrication  costs,  general 
expenses,  and  profit.  There  were  no 
packing  costs. 

For  general  expenses  the  Department 
used  actual  general  expeaaea  because 
they  were  h^er  than  the  statutory 
minimum  of  ten  percent  of  the  sum  of 
materials  and  fabrication  costs.  Because 
actual  profit  information  was 
inadequate,  as  best  information 
available  the  Department  used  the 
statutory  miniminn  of  eight  percent  of 
the  sum  of  materials  and  fabrication 
costs  and  general  expenses.  We  made 
adjustments  for  differences  in  the 
merchandise,  differences  in  credit  costs, 
indirect  selling  expenses  when  a 
commission  was  paid  in  one  market  and 
not  the  other,  and  a  tax  included  in  the 
United  States  price.  No  other 
adjustments  were  claimed  or  allowed. 

PreUminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  fcdlowing  margins  exist  for  the 
period  June  10. 1983  through  September 
30,1984: 


Mvwtadiaw/Eivartar 

mivn 

COSIPA 

24  29 

UStMINAS. 

85  se 

CSN 

86  81 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  21 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

On  August  21, 1985,  the  Department 
pubUshed  in  the  Federal  Register  (50  FR 
33815)  a  notice  of  the  final  results  of  its 
changed  circumstances  administrative 
review  and  its  revocation  of  the  order, 
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effective  October  1, 1984.  This 
administrative  review  does  not  affect 
the  revocation  of  the  antidumping  duty 
order.  Therefore,  we  will  instruct  the 
Customs  Service  to  continue  to  hquidate 
all  entries  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984 
without  regard  to  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a;  50  FR 
32556,  August  13. 1985). 

|<M«ph  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

(FR  Doc.  86-24785  Filed  10-31-86: 8:45  am] 

MLJJNQ  CODE  3S10-0S-H 

[A-122-604] 

Prellfninary  Determination  of  Sales  at 
Less  Than  Fair  Vaiue;  Certain  Fresli 
Cut  Flowers  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARv:  We  preliminarily  determine 
that  certain  fresh  cut  flowers  from 
Canada  are  being,  or  are  likely  to  be, 
sold  in  fhe  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certain  fresh 
cut  flowers  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  12, 1987. 
EFFECnVE  DATE  November  3, 1986. 
FOR  FURTHER  INFORMATtON  CONTACT: 
less  Bratton  or  Charles  Wilson,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone  (202) 
377-3963  or  (202)  377-6288. 
8UPn.EMENTARV  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  fresh  cut  flowers  from  Canada 
are  being,  or  are  likely  to  be,  sold  in  the 


United  States  at  less  than  fair  value  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C.  1673b(b)).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
by  the  respondents  during  the  period  of 
investigation,  June  1, 1985  through  May 
31, 1986.  Comparisons  were  based  on 
United  States  price  and  foreign  market 
value  furnished  by  petitioner.  The 
margin  preliminarily  found  for  all 
companies  investigated  is  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
Floral  Trade  Council  of  Davis, 
California.  The  petition  was  filed  on 
behalf  of  the  U.S.  industry  that  grows 
certain  fresh  cut  flowers.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  the  subject  merchandise  from  Canada 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  matsrial  injury  to,  a  U.S. 
industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  10, 1986  (51  FR 
21946,  June  17, 1986),  and  notified  the 
ITC  of  our  action.  On  July  7, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  fresh  cut  flowers  from  Canada 
materially  injure  a  U.S.  industry  (USITC 
Pub.  No.  1887). 

Based  on  information  provided  by  the 
government  of  Canada  and  the  Foreign 
Commercial  Service  of  the  U.S.  Embassy 
in  Ottawa  we  established  that  of  the  34 
known  Canadian  growers  of  the  subject 
flowers,  only  three  growers  had  export 
sales  to  the  United  States  during  the 
period  of  investigation.  This  was 
subsequently  confirmed  by  our  own 
research.  Between  July  17  and  August  8, 
1986,  we  served  questionnaires  on 
Unsworth  Greenhouses,  Ltd..  Tage 
Hansen.  Ltd..  and  Renkema  Florists.  Ltd 
These  companies  account  for  virtually 
all  exports  from  Canada  of  the  subject 
merchandise  to  the  United  States.  We 
requested  that  responses  be  received  by 
September  10, 1986. 

On  August  15, 1986.  we  received  a 
response  to  Section  A  of  our 
questionnaire  from  Unsworth 
Greenhouses,  Lid.  On  August  21. 1986. 
we  requested  additional  information.  On 


September  29. 1986,  Unsworth 
Greenhouses,  Ltd.  notified  us  that  the 
company  would  not  supply  the 
requested  information. 

On  September  15, 1986,  we  received  a 
response  from  Renkema  Florists,  Ltd. 
Also  on  September  15, 1986,  we 
requested  additional  information.  To 
date  we  have  not  received  a  reply  to 
that  request 

On  September  22, 1986,  Tage  Hansen, 
Ltd.  mailed  a  response  which  we  did  not 
receive  imtil  Octobo  10. 1986.  On 
October  15, 1988,  we  requested 
additional  information.  We  have  not 
received  a  response  to  that  request 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  beth  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.1700  ©f  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA),  and  standard 
carnations  currently  provided  for  in  item 
192.2130  of  the  TSUSA. 

Fair  Value  Comparitons 

To  determine  whether  sales  by  the 
respondents  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price,  based  on  best  information 
available,  with  the  foreign  market  value, 
also  based  on  the  best  information 
available.  We  used  best  information 
available  as  required  by  section  776(b) 
of  the  Act  because  respondents  did  not 
provide  full  and  complete  responses  to 
our  antidumping  duty  questionnaires. 
The  best  information  available  was  that 
in  the  petition. 

United  States  Price 

We  calculated  the  purchase  price  of 
flowers  on  the  basis  of  best  information 
available  which  is  tbe  monthly  average 
f.o.b.  unit  values  of  cut  flowers  imports 
reported  by  the  Bureau  of  Census  import 
statistics  presented  in  the  petition. 

Foreign  Maricet  Valee 

We  calculated  the  foreign  maricet 
value  on  the  basis  of  best  information 
available  which  is  tbe  production  costs 
presented  in  the  petition,  revised  to 
eliminate  apparent  duplication.  To  this 
sum  was  added  the  constructed  value 
statutory  minimums  of  ten  and  eight 
percent  for  general  expenses  and  profit 
respectively.  PetitioQer  derived 
constructed  values  throu^  the  use  of 
United  States  growers'  costs,  adjusted 
for  differences  between  U.S.  and 
Canadian  costs  for  labor. 

Verification 

We  will  verify  aU  information  used  in 
making  our  fined  determination  in    ■ 
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accordance  with  section  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
respondents. 

Suspension  of  liquidatioD 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  fresh  cut  flowers 
from  Canada  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  weighted-avarage  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margin  is 
as  follows: 
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Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[njo 
product.  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act,  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  We  will  consider  this  issue  in 
our  final  determination,  after  we  make  a 
final  countervailing  duty  determination. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confums  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injiuy  to,  a  U.S.  industry  prior 
to  the  later  of  120  days  after  our 
preliminary  affirmative  determination  or 


45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  section  353.47  of 
our  regulations  (19  CFR  353.47).  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  2:00  p.m., 
on  December  17, 1986.  at  the  U.S. 
Department  of  Commerce,  Room  1851, 
14th  Street  and  Constitution  Avenue 
NW,  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary,  Import 
Administration,  Room  6-099,  at  the 
above  address  within  ten  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  ten  copies  of  any 
pre-hearing  briefs  must  be  submitted  to 
the  Deputy  Assistant  Secretary  by 
December  10, 1986.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  Written  views  will  be  considered 
if  received  not  less  than  30  days  before 
the  final  determination  or,  if  a  hearing  is 
held,  within  10  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
use  1673b(f)). 
October  28, 1986. 
Joaeph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doa  Bft-24786  Filed  10-31-86;  8:45  am] 

MUMQ  CODE  3S10-0S-M 

[A-337-602] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Standard 
Carnations  From  Chile 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  standard  carnations  from  Chile  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination.  We  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certain  fresh 
cut  flowers  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
pubUcation  of  this  notice,  and  to  require 


a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  12, 1987. 
EFFECnvE  DATE:  November  3, 1988. 

FOR  niRTHER  INFORMATION  CONTACT: 

Mary  Jenkins  or  John  Brinlunann.  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone  (202) 
377-1756  or  (202)  377-3965. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
standard  carnations  from  Chile  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act)  (19 
U.S.C.  1673b(b)).  We  made  fair  value 
comparisons  on  sales  of  the  same  class 
or  kind  of  merchandise  to  the  United 
States  by  the  respondents  during  the 
period  of  investigation,  June  1, 1985 
through  May  31, 1986.  Comparisons 
were  made  between  United  States  price 
and  foreign  market  value,  which  was 
based  on  home  market  prices.  The 
margins  preliminarily  found  for  all 
companies  investigated  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
Floral  Trade  Council  of  Davis. 
California.  The  petition  was  filed  on 
behalf  of  the  U.S.  industry  that  grows 
standard  carnations.  In  compliance  with 
the  filing  requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Chile  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  10. 1986  (51  FR 
21951,  June  17, 1986),  and  notified  the 
ITC  of  our  action.  On  July  7, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
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standard  carnations  froni  Chile 
materiaDy  injure  a  U.S.  industry  (USITC 
Pub.  ^k>.  1887). 

On  July  16, 1966.  we  presented 
antidumping  duty  questionnaires  to 
Agricola  Longotoma,  Ltda.  and  Jorge 
Puiggros  Mazuela.  These  companies 
account  for  approximately  63  percent  of 
exports  from  Chile  of  the  subject 
merchandise  to  the  United  States,  we 
requested  responses  in  30  days.  On 
August  18, 1986,  at  the  request  of 
respondents.  We  granted  extensions  of 
the  due  dates  for  the  questionnaire 
responses.  On  September  10,  we 
received  the  responses  from  the 
companies.  On  October  1,  we  requested 
additional  information  from 
respondents.  We  received  supplemental 
responses  on  October  14, 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  standard 
carnations  currently  provided  for  in  item 
192.21  of  the  Tariff  Schedules  of  the 
United  States. 

Fair  Value  Compaiisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  a  weighted-average 
monthly  price  of  U.S.  sales  with  foreign 
market  value  based  on  home  market 
prices.  Section  620(a)  of  the  Trade  and 
Tariff  Act  of  1984  expanded  the 
discretionary  use  of  sampling  and 
averaging  by  the  Department  to  include 
the  determination  of  United  States  price 
or  foreign  market  value,  so  long  as  the 
average  is  representative  of  the 
transactions  under  investigation.  A 
combination  of  factors  persuaded  us  to 
average  U.S.  sales.  In  a  situation  where, 
as  here,  there  is  a  mass  Hling  of 
petitions  alleging  the  sale  of  the  same 
products  at  less  than  fair  value  from  a 
number  of  countries,  the  limited 
resources  of  the  Department  are 
severely  taxed  due  to  the  statutory 
deadlines  imposed.  The  legislative 
history  of  the  Trade  and  Tariff  Act  of 
1984  demonstrates  that  it  was  the  intent 
of  Congress  in  promulgating  section 
620(a)  to  reduce  the  Department's  costs 
and  administrative  burden  in 
determining  dumping  margins,  and  to 
maximize  efficient  use  of  limited 
resources,  without  loss  of  reasonable 
fairness  in  the  results.  In  the  instant 
situation  there  are  eight  simultaneous 
antidumping  investigations  and  over 
260,000  separate  United  States 
transactions  from  the  countries  under 
consideration.  Another  influential  factor 
is  the  need  for  consistency  in  our 
treatment  of  all  the  cut  flowers 
investigations.  Although  the  number  of 


transactions  varies  among  the  countries 
being  investigated,  uniform  application 
of  the  averaging  methodology  ensures 
that  all  countries  are  treated  on  the 
same  basis.        | 

Our  decision  t6  average  United  States 
price  over  short  periods  of  time  is  also 
based  on  the  fact  that  the  subject 
merchandise  is  perishable.  Because  of 
this  characteristic,  sellers  may  be  faced 
with  the  choice  of  accepting  whatever 
return  they  can  obtain  on  certain  sales 
or  destroying  the  merchandise.  Unlike 
nonperishable  products,  sellers  cannot 
withold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price. 

We  do  not  believe  that  the  purpose  of 
the  antidimiping  duty  law  is  to  render 
such  sales  unfaif.  Instead,  in  situations 
like  these  where  the  product  is 
perishable,  we  seek  a  comparison  that 
takes  this  characteristic  into  account. 
We  have  preliminarily  determined  that 
the  best  way  to  achieve  this  is  to 
average  over  short  time  periods,  thus,  in 
essence,  balancing  these  "end  of  the 
day"  sales  with  tales  that  are  not 
undertaken  in  lieu  of  destroying  the 
product.  This  comparision  yields,  in  our 
view,  the  most  accurate  basis  for 
determining  whether  sales  are  at  less 
than  fair  value. 

As  provided  by  section  776(b)  of  the 
Act,  we  used  publicly  available 
information  from  other  Chilean 
respondents  as  best  information 
available  for  certain  adjustments  and 
charges. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  purchase  price  to  represent 
the  United  States  price  for  Agricola 
Longotoma,  Ltda.,  when  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  importation  into  the 
United  States.  We  calculated  piu-chase 
price  based  on  f.o.b.,  packed  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight. 

For  Agricola  Longotoma,  Ltda.  and, 
for  Jorge  Puiggros  Mazuela,  when  the 
merchandise  was  sold  to  unrelated 
purchasers  after  importation  into  the 
United  States,  we  used  exporter's  sales 
price  to  represent  the  United  States 
price,  as  provided  in  section  772(c)  of 
the  Act.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
brokerage  and  handling,  air  freight, 
commissions,  credit  expenses  and  credit 
returns.  Because  the  Generalized  System 
of  Preferences  is  appUcable  to  Chilean 
flowers,  no  U.S.  duty  charge  was 
deducted. 


Foreign  Market  Value 

For  purposes  of  this  investigation,  the 
Department  looked  at  an  extended 
period  of  investigation  of  12  months  in 
order  to  compensate  for  the  seasonality 
of  flower  production  and  sales. 

In  calcidating  foreign  market  value, 
the  period  of  investigation  was  broken 
into  two  six-month  periods.  During  each 
six-month  period,  if  home  market  sales 
occurred  in  three  months  or  more,  then 
the  weighted  average  for  the  months 
with  sales  were  used  for  the  entire  six- 
month  period.  When  there  were  sales  in 
two  months  or  less,  constructed  value 
was  used  for  months  without  sales. 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  f-o-b^  packed,  home 
market  prices  to  unrelated  purchasers 
for  Jorge  Puiggros  Mazuela  and  Agricola 
Longotoma,  Ltda.  When  comparing 
foreign  market  value  to  U.S.  exporter's 
sales  price  transactions,  we  deducted 
home  market  commissions  in 
accordance  with  §  353.15  of  the 
Commerce  Regulations.  For  U.S. 
purchase  price  sales  we  made  an 
adjustment  under  §  353.15  for 
'  di^erences  in  credit  expenses. 

For  both  purchase  price  and 
exporter's  sales  price,  we  also  added 
U.S.  packing  to  foreign  market  value. 

Currency  Conversioa 

For  comparisons  involving  purdiase 
price  transactions,  when  calculating 
foreign  market  value,  we  made  currency 
conversions  from  Chilean  pesos  to  U.S. 
dollars  in  accordance  with  S  353.56(a)(1) 
of  our  regulations.  For  comparisons 
involving  exporter's  sales  price 
transactions,  we  used  the  official 
exchange  rate  on  the  date  of  purchase 
pursuant  to  section  615  of  the  1984  Act 
rather  than  §  353.56(b)(2)  of  our 
regulations,  as  it  supersedes  that  section 
of  the  regulations.  Normally,  we  use 
certified  daily  exchange  rates  furnished 
by  the  Federal  Reserve  Bank  of  New 
York,  but  no  certified  rates  were 
available  for  Chile.  Therefore,  we  used 
monthly  exchange  rates  published  by 
Bank  of  America,  London,  as  best 
information  available.  We  have 
requested  the  Federal  Reserve  Bank  to 
certify  the  exchange  rates  for  the  period 
of  investigation.  If  the  certified  Federal 
Reserve  Bank  exchange  rates  are 
available,  we  will  use  the  certified  rates 
for  oiu*  final  determination. 

Verification 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  stmdard  verification 
procedures,  including  examination  of 
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relevant  sales  and  flnancial  records  of 
respondents. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  standard  carnations 
from  Chile  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margins 
are  as  follows: 
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Article  V1.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[njo 
product .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(dKl)(D)  of  the  Act.  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  We  will  consider  this  issue  in 
our  final  determination,  after  we  make  a 
final  countervailing  duty  determination. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry-prior 
to  the  later  of  120  days  after  our 
preliminary  affirmative  determination  or 
45  days  after  we  make  our  final 
determination. 


Public  Comment 

In  accordance  with  section  353.47  of 
our  regulations  (19  CFR  353.47),  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10  a.m.,  on 
December  16. 1986,  at  the  U.S. 
Department  of  Commerce.  Room  3708. 
14th  Street  and  Constitiition  Avenue. 
NW..  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary,  Import 
Administration,  Room  B-099,  at  the 
above  address  within  ten  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  ten  copies  of  any 
pre-hearing  briefs  must  be  submitted  to 
die  Deputy  Assistant  Secretary  by 
December  9. 1986.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  Written  views  will  be  considered 
if  received  not  less  than  30  days  before 
the  final  determination  or.  if  a  hearing  is 
held,  within  ten  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733{^  of  the  Act  (19 
U.S.C.  I673b(r)). 
loseph  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary  for  Import 

A  dministration. 

October  za  1986. 

[FR  Doc.  86-24793  Filed  10-31-86: 8:45  am] 
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[A-301-602] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Fresh 
Cut  Flowers  From  ColomMa 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 


summary:  We  preliminarily  determine 
that  certain  fresh  cut  flowers  fix)m 
Colombia  are  being,  or  are  likely  to  be. 
sold  in  Uie  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  enbies  of  certain  fresh 
cut  flowers,  except  for  entries  from 
Floras  Timana,  Flores  Esmeralda. 
Inversiones  Aimer  and  Flores  de  Cota, 
that  are  entered,  or  withdrawn  fix)m 
warehouse,  for  consumption,  or  after  the 
date  of  publication  of  this  notice,  and  to 
require  a  cash  deposit  or  bond  for  each 


entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  12. 1987. 

EFFECnVE  DATE:  November  3. 1988. 
F0«  HNITHER  MFOMNATMN  CONTACT: 
Jay  Kenkel  or  John  Brinkmann.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone  (202) 
377-5404  or  (202)  377-3965. 

SUPPLEMENTARY  INFORMATKNI: 

Preliminaiy  Detennination 

We  preliminarily  determine  that 
certain  fi^sh  cut  flowers  fix»m  Colombia 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  tiian  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act)  (19 
U.S.C.  1673b(b)).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
by  the  respondents  during  the  period  of 
investigation.  June  1, 1985  through  May 
31. 1986.  Comparisons  were  based  on 
United  States  price  and  foreign  market 
value.  Foreign  market  value  was  based 
on  third  country  prices  or  constructed 
value.  The  margins  preliminarily  found 
for  all  companies  investigated  are  listed 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

On  May  21. 1986.  we  received  a 
petition  in  proper  form  filed  by  the 
Floral  Trade  Council  of  Davis, 
California.  The  petition  was  filed  on 
behalf  of  the  U.S.  industry  that  grows 
certain  fresh  cut  flowers.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36)  the  petition  alleged  that  imports 
of  the  subject  merchandise  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act  as 
amended,  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  determined  that  the  petfUon 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  10, 1986  (51  FR 
21947.  June  17, 1986),  and  notified  die 
ITC  of  our  action.  On  July  7. 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  fresh  cut  flowers  from  Colombia 
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materially  injure  a  U.S.  industry  (USITC 
Pub.  No.  1887). 

On  July  16, 1986,  we  presented 
antidumping  duty  questionnaires  to  the 
Floras  La  Pampa,  Ltda.,  Floras  Timana, 
Ltda..  Floras  Del  Rio,  S.A..  Floras 
Generales,  Ltda.,  Royal  Carnations, 
Ltda.,  Cultivos  del  Caribe,  Floramerica, 
S.A.,  Jardines  de  Colombia.  Universal  de 
Floras.  Ltda.,  Inversiones  Aimer,  Ltda., 
lavefsaonea  Patxi,  Floras  de  Cota,  Ltda., 
Productura  el  Rosal,  and  Prismaflor. 
These  companies  account  for  at  least  34 
percent  of  exports  from  Colombia  of  the 
subject  merchandise  to  the  United 
States.  We  requested  raspones  in  30 
days. 

On  July  31, 1986,  we  received  a 
voluntary  response  to  section  A  of  the 
questionnaire  in  acceptable  form  from 
Floras  Esmeralda.  Ltda.  On  August  1. 
1986.  the  companies  which  received 
questionnaires  filed  their  responses  to 
section  A  of  the  questionnaire.  On 
August  18, 1988.  at  the  request  of 
respondents,  we  granted  extensions  of 
the  due  dates  for  the  remaining  portions 
of  the  questionnaire  responses.  On 
September  10,  we  received  the 
remaining  portions  of  the  responses 
from  the  companies,  including  a 
voluntary  response  from  Flores 
Esmeralda  which  was  submitted  in 
proper  form.  Another  company, 
Agrodex,  filed  a  voluntary  response  on 
September  10, 1986.  This  response  was 
incomplete  and,  therefore,  was  not  used. 

We  received  supplemental 
information  on  October  la  14. 16, 17. 22, 
23.  24,  27,  and  28, 1986.  At  the  request  of 
the  petitioner,  we  initiated  a  cost  of 
production  investigation  against  certain 
growers  of  standard  carnations. 

On  August  11, 1986,  we  received  a 
letter  on  behalf  of  the  respondents, 
challenging  the  standard  of  the  Floral 
Trade  Council  and  requesting  dismissal 
of  the  petition  on  the  ground  that  the 
petition  was  not  filed  "on  behalf  of  the 
U.S.  industry,  as  required  by  section  732 
of  the  Act  (19  U.S.C.  1673a).  As  we  have 
previously  stated,  see  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Atlantic 
Groundfish  from  Canada,  (51  FR  10041, 
March  24, 1986),  neither  the  act  nor  the 
Commerce  Regulations  require  a 
petitioner  to  estabUsh  affirmatively  that 
it  has  the  support  of  a  majority  of  a 
particular  industry.  The  Department 
relies  on  petitioner's  representation  that 
it  has,  in  fact,  fded  on  behalf  of  the 
domestic  industry,  until  it  is 
affirmatively  shown  that  this  is  not  the 
case.  In  this  case,  we  have  not  received 
any  opposition  from  the  domestic 
industiy. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fr«sh  cut  miniature 
(spray)  camatioas,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  and 
standard  carnations,  standard 
chrysanthemums,  pompom 
chrysanthemums,  alstroemeria,  gerbera, 
and  gypsophila,  currantly  provided  for 
in  item  192.21  of  the  TSUS. 

Fair  Value  Conrtparisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  a  monthly  weighted- 
average  price  of  U.S.  sales  with  a 
foreign  market  value  based  on  third 
country  prices  or  constructed  value. 
Section  620(a)  of  the  Trade  and  Tariff 
Act  of  1984  expeuided  the  discretionary 
use  of  sampling  and  averaging  by  the 
Department  to  include  the  determination 
of  United  States  price  or  foreign  market 
value,  so  long  as  the  average  is 
representative  of  the  transactions  under 
investigation.  A  combination  of  factors 
persuaded  us  to  average  U.S.  sales.  In  a 
situation  where,  as  here,  there  is  a  mass 
filing  of  petitions  alleging  the  sale  of  the 
same  product  at  less  than  fair  value 
from  a  number  of  countries,  the  limited 
resources  of  the  Department  are 
severely  taxed  due  to  the  statutory 
deadlines  imposed.  The  legislative 
history  which  accompanied  the  Trade 
and  Tariff  Act  demonstrates  that  it  was 
the  intent  of  Congress  in  promulgating 
section  620(a)  to  reduce  the 
Department's  costs  and  administrative 
burden  in  determining  dumping  margins, 
and  to  maximize  efficient  use  of  limited 
resources,  withoat  loss  of  reasonable 
fairness  in  the  results.  In  the  instant 
situation  there  are  eight  simultaneous 
antidumping  investigations  and  over 
260,000  separate  United  States 
transactions  from  the  countries  under 
consideration.  Another  influential  factor 
is  the  need  for  consistency  in  our 
treatment  of  all  the  cut  flowers 
investigations.  Although  the  number  of 
transactions  varies  among  the  countries 
being  investigated,  uniform  application 
of  the  averaging  methodology  ensures 
that  all  countries  are  treated  on  the 
same  basis. 

Our  decision  to  average  United  States 
price  over  short  periods  of  time  is  also 
based  on  the  fact  that  the  subject 
merchandise  is  perishable.  Because  of 
this  characteristic,  sellers  may  be  faced 
with  the  choice  of  accepting  whatever 
return  they  can  obtain  on  certain  sales 
or  destroying  the  merchandise.  Unlike 
non-perishable  products,  sellers  cannot 


withhold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price. 

We  do  not  believe  that  the  purpose  of 
the  antidumping  duty  law  is  to  render 
such  sales  unfair.  Instead,  in  situations 
like  these  where  the  product  is 
perishable,  we  seek  a  comparison  that 
takes  this  characteristic  into  account. 
We  have  preliminarily  determined  that 
the  best  way  to  achieve  this  is  to 
average  over  short  time  periods,  thus,  in 
essence,  balancing  these  "end  of  the 
day"  sales  with  sales  that  are  not 
undertaken  in  lieu  of  destroying  the 
product.  This  comparison  yields,  in  our 
view,  the  most  accurate  basis  for 
determining  whether  sales  are  at  less   ' 
than  fair  value. 

We  used  the  best  information 
available  as  required  by  section  776(b) 
of  the  Act  for  three  companies  because 
they  only  submitted  responses  to  section 
A  of  our  antidumping  duty 
questionnaire.  In  cases  where 
companies  have  failed  to  respond  to  our 
questionnaire,  or  where  responses  are 
deemed  too  deficient  to  be  employed  in 
our  calculations,  we  have  determined 
that  it  is  appropriate  for  this  preliminary 
determination  to  assign  such  companies 
the  higher  rate  of  either  (1)  that  rate 
calculated  from  information  suppUed  in 
the  petition,  adjusted,  as  appropriate,  to 
remedy  certain  errors  which  in  this  case 
we  consider  obvious,  or  (2)  the  rate  for 
the  firm  in  Colombia  with  the  highest 
margin  of  all  firms  that  supplied 
adequate  responses.  Using  this 
methodology  to  determine  whether  sales 
by  these  three  companies,  Inversiones 
Patxi,  Productura  el  Rosal  and 
Prismaflor,  were  made  at  less  than  fair 
vdiue,  we  used  the  highest  margin 
calculated  for  a  responding  firm. 

We  also  selectively  used  the  best 
information  available  for  the  remaining 
companies  when  they  did  not  submit  the 
information  requested  in  the  specified 
format.  Best  information  available  was 
used,  where  appropriate,  for  certain 
adjustments  and  charges  based  on  an 
average  amount  calculated  from  data 
provided  by  Colombian  growers  for  a 
particular  adjustment  or  charge. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price,  where  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  importation  into  the 
United  States.  We  calculated  purchase 
price  based  on  the  Lo.b.  packed  and 
unpacked  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 


foreign  inland  freight  and  airport  cold 
storage  charges. 

WI»re  the  merchandise  was  sold  to 
unrelated  purdiasers  after  importation 
into  the  United  States,  we  used 
exporter's  sales  price  to  represent  the 
United  States  price,  as  provided  in 
section  772(c)  of  the  Act  We  made 
deductions,  wdtere  appropriate,  for 
foreign  inland  freight,  airport  cold 
storage  charges,  brokerage  and 
handling,  air  freight,  box  commissions, 
credit  expenses,  retiuned  merchandise 
expense,  royalties,  U.S.  duty  and  either 
selling  commissions  paid  to  unrelated 
U.S.  importers  or  indirect  VS.  selling 
expenses  of  related  consignees.  We 
added  a  box  charge  to  the  U.S.  selling 
price,  where  appropriate. 

ForaigD  Maikat  Value 

For  purposes  of  dus  mvestigation,  the 
Department  looked  at  an  extended 
period  of  investigation  of  12  monAs  in 
order  to  compensate  for  the  seasonality 
of  flower  inoduction  and  sales.  In 
calculating  foreign  maricet  value,  the 
period  of  investigation  was  broken  into 
the  six-month  periods.  During  each  six- 
nuKith  period,  if  hprae  market  or  third 
country  sales  occurred  in  three  months 
or  more,  then  the  weighted  average  for 
the  months  with  sales  were  used  for  the 
entire  six-monA  period.  When  there 
were  sales  in  two  months  or  less,  tiiat 
data  was  used  only  for  those  months 
and  constructed  value  was  used  for 
months  without  sales. 

For  Royal  Carnations,  Flores  La 
Pampa.  Floramerica,  Jardines  de 
Colombia  and  Flores  del  Rio,  we 
initiated  a  cost  of  production 
investigation  with  respect  to  their  sales 
of  standard  carnations.  We  compared 
the  cost  of  production  of  standard 
carnations  to  sales  of  that  flower  in  the 
third  country  market  since  there  were 
no  home  market  sales  of  such  or  similar 
merchandise.  For  all  sales  of  Royal 
Carnations  and  for  Flores  La  Pampa's 
sales  in  the  first  six-month  period,  we 
found  that  all  sales  were  below  cost 
Therefore,  we  used  constructed  value 
data  to  determine  foreign  maiket  value 
for  the  first  six  months  for  Flores  La 
Pampa  and  for  the  entire  period  of 
investigation  for  Royal  Carnations.  For 
the  sales  by  Flores  La  Pampa  in  its 
second  six-month  period,  we  found 
sufficient  sales  at  or  above  cost  to 
determine  foreign  market  value.  We 
deducted  inland  freight  credit  expense, 
damaged  flower  return  expense  and 
airport  cold  storage  charges  from  the 
third  country  sales  (f.o.b.)  prices  of 
Flores  La  Pampa  in  its  second  six-month 
period. 

I'wo  companies,  Inversiones  Aimer 
and  Floramerica,  for  gypsophila,  had 


Faderal  Ragbtot  /  Vol.  51.  Na  212  /  Monday.  November  3,  1986*/  Notices 


sufficient  third-country  sales  to  compare 
to  U.S.  sales.  Accordingly,  we  deducted 
from  the  f.o.b.  farm  prices,  credit 
expense  and  retumed-flower  charges,  as 
appropriate. 

In  accordance  with  section  773(e)  of 
the  Act  we  calculated  foreign  market 
based  on  constructed  value  for  Flores 
Esmeralda,  Flores  Generales,  Timana. 
Cultivos  del  Caribe,  Floramerica  (for 
flowers  other  than  standard  carnations 
and  gypsophila)  and  Jardines,  de 
Colombia  (for  alstrooneria)  as  there 
were  not  sufficient  home  market  or  third 
country  sales  of  such  or  similar 
merchandise  for  purposes  of 
comparison. 

Constructed  value,  for  all  flowers  of 
these  companies  and  for  those 
companies  whose  third  country  sales 
were  below  cost  was  based  on 
information  submitted  by  respondents. 
Where  necessary,  constructed  values 
were  adjusted  for  the  difference 
between  reported  production  volumes 
and  reported  sales  of  e}q)ort-quality 
flowers  to  account  for  spoilage.  Where 
there  were  no  sales  to  the  home  market 
or  third  countries  or  where  selling 
expenses  for  these  markets  were  not 
reported,  U.S.  selling  expenses  were 
included  in  constructed  value.  Where 
general  expenses  were  less  than  10 
percent  of  the  cost  of  materials  and 
fabrication,  the  statutory  minimum  of  10 
percent  was  used.  The  statutory 
minimum  profit  of  eight  percent  was 
used.  Where  we  compared  constructed 
value  to  exporter's  sales  price,  we 
deducted  sales  commissions  when  the 
importer  was  unrelated,  or  indirect  U.S. 
selling  expenses  if  sales  were  made 
through  a  related  U.S.  importer,  credit 
expenses  and  royalties,  as  appropriate. 
For  purchase  price  transactions,  we 
adjusted  the  constructed  value  for  credit 
expenses  and  deducted  packing  costs, 
as  appropriate. 

Flores  Del  Rio,  Floramerica  and 
Jardines  de  Colombia  did  not  provide 
usable  third  country  data  on  sales  of 
standard  carnations  in  sufficient  time  to 
analyze.  Also.  Universal  de  Flores  did 
not  provide  usable  constructed  value 
data.  Therefore,  for  these  companies,  we 
used  the  weighted/average  constructed 
value  of  all  Colombian  growers  that  was 
submitted  and  analyzed  as  the  best 
information  available. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  w^en  calculating 
foreign  market  value,  we  made  ciurency 
conversions  from  Colombian  pesos  to 
U.S.  dollars  in  accordance  with 
S  353.56(a)  of  our  regulations.  For 
comparisons  involving  exporter's  sales 
price  transactions,  we  used  the  official 


exchange  rate  for  the  date  of  purdiase 
pursuant  to  sectim  615  of  the  Trade  and 
Tariff  Act  of  1984  rather  than 
S  353.S6(a)(Z)  of  our  regulations,  as  the 
statute  supersedes  that  section  of  the 
regulations.  Normally,  we  use  certified 
daily  exchange  rates  furnished  by  the 
Federal  Reserve  Bank  of  New  York,  but 
no  certified  rates  were  availabte  for 
Colombia.  Therefore,  we  used  monthly 
exchange  rates  published  by  Bank  of 
America,  London,  as  best  infonnation 
available.  We  have  requested  the 
Federal  Reserve  Bank  to  certify  the 
exchange  rates  for  the  period  of 
investigation.  If  the  Federal  Reserve 
Bank  exchange  rates  become  available, 
we  will  use  these  certified  rates  for  our 
final  detennination. 

Verification 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  witii  section  77e(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  oi 
repondents. 

SuspensioB  of  ij«|MM*etftm 

In  accordance  with  section  733(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  fresh  cut  flowert 
from  Colombia,  except  for  entries  horn 
Flores  Timana,  Flores  Esmeralda, 
Inversiones  Aimer  and  Fk>res  de  Cota, 
that  are  entered,  or  %vithdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  on  all  entries  equal 
to  the  estimated  weighted-average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margins 
are  as  follows: 


Manufacturar/Mlar/mpottar 

Waighted- 
average 
maf0vi 

pareeniage 

Plant  La  P«mt«.  U<Ji.„.._ 

FtofB*  Timana.  L«« _ ._ 

4911 
0 

Fkxei  Dal  Rio,  S> _ 

Floraa  Ganarataa.  Ltda 

Royal  Camakona,  Lida J 

11  13 
17.59 
2S2.78 
0 

167 
1  67 

Floras  Esmanlda  Uda 

Cultivoa  <M  Cwiba 

Flofamanca.SJk.-_ _       __    _ 

JardinaadaCoiofntiia.. 

1  67 

UrnvwaaliJaFloraa.  Uda._ 

Invefaaonat  Aknar,  LIda...    -_ 

122  74 

Q 

lm«r8iona»  Pabd .„    . 

252  76 

Floraa  da  Cola.  Llda_ . 

0 

Ppodurtwa  al  Roaal 

PnamaAor — _ 

252  78 
252.78 

M  ottwra 

6  91 

39890 


I 
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Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product . . .  shall  be  subject  to  both 
antidumping  and  coimtervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  We  will  consider  this  issue  in 
the  final  determination  after  we  make  a 
final  countervailing  duty  determination. 

rrC  Notificadon 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  prior 
to  the  later  of  120  days  after  our 
preliminary  affirmative  determination  or 
45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  1:00  p.m.,  on  December 
18. 1986  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary,  Import  Administration,  Room 
B-099,  at  the  above  address  within  ten 
days  of  this  notice's  publication. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed.  In  addition,  ten 
copies  of  any  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  December  11, 1988.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  Written  views  will 
be  considered  if  received  not  less  than 
30  days  before  the  final  determination 
or.  if  a  hearing  is  held,  within  10  days 
after  the  hearing  transcript  is  available. 


This  determination  is  published 
pursuant  to  section  733(^  of  the  Act  (19 
U.S.C.  1673b(F)). 
October  28, 1986. 
loseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  86-24787  Filed  10-31-86;  8:45  am] 
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Preliminary  Oetannination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Fresh  Cut 
Rowers  From  Costa  Rica 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  We  preliminarily  determine 
that  certain  fresh  cut  flowers  from  Costa 
Rica  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certain  fresh 
cut  flowers  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  12, 1987. 
EFFECTIVE  DATE:  November  3. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Feldman  or  John  Brinkmann, 
Office  of  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-0160  or  (202)  377- 
3965. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  fresh  cut  flowers  from  Costa 
Rica  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  (19  U.S.C.  1673b(b)).  We  made  fair 
value  comparison!  on  sales  of  the  class 
or  kind  of  merchandise  to  the  United 
States  by  respondent  during  the  period 
of  investigation,  June  1, 1985  through 
May  31, 1986.  Comparisons  were  based 
on  United  States  price  and  foreign 


market  value,  based  on  home  market 
prices  or  constructed  value.  The  margin 
preliminarily  found  for  the  company 
investigated  is  listed  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
Floral  Trade  Council  of  Davis. 
California.  The  petition  was  filed  on 
behalf  of  the  U.S.  industry  that  grows 
certain  ft-esh  cut  flowers.  In  compliance 
with  the  filing  requirements  of  9  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  the  subject  merchandise  fi-om  Costa 
Rica  are  being,  or  are  likely  to  be.  sole  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  10, 1986  (51  FR 
21947,  June  17. 1986).  «nd  notified  ITC  of 
our  action.  On  July  7. 1986.  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  of  certain  fresh 
cut  flowers  from  Costa  Rica  materially 
injure  a  U.S.  industry  (USITC  Pub.  No. 
1887). 

On  July  16. 1986.  we  presented  an 
antidumping  duty  questionnaire  to  the 
American  Flower  Corporation.  This 
company  accounts  for  at  least  60 
percent  of  exports  fi-om  Costa  Rica  of 
the  subject  merchandise  to  the  United 
States.  We  requested  b  response  in  30 
days.  On  August  11. 1986.  at  the  request 
of  respondent,  we  granted  an  extension 
of  the  due  date  for  the  questionnaire 
response.  On  September  10,  we  received 
a  response  fi-om  the  company.  On 
October  1  and  10,  we  requested 
additional  information  from  respondent. 
On  October  10  and  16.  we  received 
supplemental  responses.  Outstanding 
deficiencies  in  the  response  remain. 
On  August  11, 1986.  we  received  a 
letter  on  behalf  of  the  respondent. 
American  Flower  Corporation, 
challenging  the  standmg  of  the  Floral 
Trade  Council  and  requesting  dismissal 
of  the  petition  on  the  ground  that  the 
petition  was  not  filed  "on  behalf  of  the 
domestic  industry,  as  required  by 
section  732(b)(1)  of  the  Act.  As  we  have 
previously  stated,  see  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Atlantic 
Groundfish  from  Canada  (51  FR  10041, 
March  24. 1986).  neither  the  Act  nor  the 
Commerce  Regulations  requires  a 
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petitioner  to  establish  affirmatively  that 
it  has  the  support  of  a  majority  of  a 
particular  industry.  The  I)epartment 
relies  on  petitioner's  representation  that 
it  has,  in  fact,  filed  on  behalf  of  the 
domestic  industry,  until  it  is 
affirmatively  shown  that  this  is  not  the 
case.  In  this  case,  we  have  not  received 
any  opposition  fi-om  the  domestic 
industiy. 

Scope  of  InvestigatHHi 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
standard  carnations  and  pompon 
chrysanthemums  currently  provided  for 
in  item  192.21  of  the  TSUS. 

Fair  Value  Comparisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  a  weighted  average 
monthly  price  of  U.S.  sales  with  a 
foreign  market  value  based  mi  home 
market  prices  or  constructed  value. 
Section  620(a)  of  the  Trade  and  Tariff 
Act  of  1984  expanded  the  discretionary 
use  of  sampling  and  averaging  by  the 
Department  to  include  the  determination 
of  United  States  price  or  foreign  market 
value,  so  long  as  the  average  is 
representative  of  the  transactions  under 
investigation.  A  combination  of  factors 
persuaded  us  to  average  U.S.  sales.  In  a 
situation  where,  as  here,  there  is  a  mass 
filing  of  petitions  alleging  the  sale  of  the 
same  products  at  less  theui  fair  value 
from  a  nimiber  of  countries,  the  limited 
resources  of  the  Department  are 
severely  taxed  due  to  the  statutory 
deadlines  imposed.  The  legislative 
history  of  the  Trade  and  Tariff  Act  of 
1984  demonstrates  that  it  was  the  intent 
of  Congress  in  promulgating  section 
620(a)  to  reduce  the  Department's  costs 
and  administrative  burden  in 
determining  dumping  mai^gins  and  to 
maximize  efficient  use  of  limited 
services,  without  loss  of  reasonable 
fairness  in  the  results.  In  the  instant 
situation  there  are  eight  simultaneous 
antidumping  investigations  and  over 
260.000  separate  United  States 
transactions  from  the  countries  under 
consideration.  Another  influential  factor 
is  the  need  for  consistency  in  our 
treatment  of  all  the  flowers  cases. 
Although  the  number  of  transactions 
varies  among  the  countries  being 
investigated,  uniform  appUcation  of  the 
averaging  methodology  ensures  that  all 
countries  are  treated  on  the  same  basis. 

Our  decision  to  average  United  States 
price  over  short  periods  of  time  is  also 
based  on  the  fact  that  the  subject 


merchandise  is  perishable.  Because  of 
this  characteristic  sellers  may  be  faced 
with  the  choice  of  accepting  whatever 
return  they  can  obtain  on  certain  sales 
or  destroying  the  merchandise.  Unlike 
non-perishable  products,  sellers  cannot 
withhold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price. 

We  do  not  believe  that  the  purpose  of 
the  antidumping  duty  law  is  to  rmder 
such  sales  unfair.  Instead,  in  situations 
like  these  where  the  product  is 
perishable,  we  seek  a  comparison  that 
takes  this  characteristic  into  account. 
We  have  preliminarily  determined  that 
the  best  way  to  achieve  this  is  to 
average  over  short  time  periods,  thus,  in 
essence,  balancing  these  "end  of  the 
day"  sales  with  sales  that  are  not 
undertaken  in  lieu  of  destroying  the 
product.  This  comparison  yields,  in  our 
view,  the  most  accurate  basis  for 
determining  whether  sales  are  at  less 
that  fair  value. 

To  determine  whether  sales  of 
miniature  carnations  by  American 
Flower  Corporation  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  with  the  foreign  market 
value  based  on  the  best  information 
available,  as  noted  below,  as  required 
by  section  776(b)  of  the  Act. 

For  certain  adjustments  to  United 
States  sales,  we  used,  as  the  best 
information  available,  public 
information  from  growers'  responses 
from  Peru  and  Colombia  submitted  in 
connection  with  our  investigations  of 
certain  flowers  from  those  countries. 

United  States  Price 

As  provided  in  section  772(c)  of  the 
Act,  as  all  the  merchandise  was  sold  to 
unrelated  purchasers  after  importation 
into  the  United  States,  we  used 
exporter's  sales  price  to  represent  the 
United  States  price.  From  f.o.b. 
delivered  exporter's  sales  price,  we 
made  deductions,  where  appropriate,  for 
brokerage  and  handling,  air  freight,  box 
and  sales  commissions,  and  credit 
expenses.  Since  the  respondent's 
responses  were  partially  incomplete,  we 
made  deductions,  where  appropriate,  for 
foreign  inland  freight  and  return  credit 
expenses  based  on  the  best  information 
available,  as  provided  for  in  section 
776(b)  of  the  Act.  Best  information 
available  was  based  on  public 
information  from  growers'  responses 
from  our  investigation  of  fresh  cut 
flowers  from  Peru  and  Colombia. 
Because  the  Generalized  System  of 
Preferences  is  applicable  to  Costa  Rican 
flowers,  no  U.S.  duty  charge  was 
deducted. 


Foreign  Market  Vahw 

For  purposes  of  this  investigation,  the 
Department  looked  at  an  extended 
period  of  investigation  of  12  mootiis  in 
order  to  compensate  for  the  seasonality 
of  flower  production  and  lalea.  In 
calculating  forei^i  market  value,  the 
period  of  investigation  was  broken  into 
two  six-month  periods.  Daring  each  six- 
month  period,  if  home  market  or  third 
country  sales  occurred  in  ttiree  months 
or  more,  then  the  wei^ted  averages  for 
the  months  with  sales  were  used  for  the 
entire  six-month  period.  When  tfiere 
were  sales  in  two  months  or  less, 
constructed  value  was  used  for  months 
without  sales. 

In  accordance  with  section  773(a)  <rf 
the  Act,  we  calculated  foreign  market 
values  for  standard  carnations  and 
pompon  chrysanthemums,  based  on 
delivered,  packed  home  market  prices  to 
unrelated  purchasers  by  American 
Flower  Corporation.  No  deductions  were 
made  to  home  maricet  prices  because 
American  Flower  Corporation's 
response  was  incomplete  with  respect  to 
adjustments  and  chaises  included  in 
home  market  prices.  U.S.  packing  was 
added  to  home  market  prices. 

American  Flower  Corporation  had  no 
reported  sales  of  such  or  similar 
merchandise  for  miniature  carnations  in 
the  home  market,  but  did  have  adequate 
third  country  sales.  However,  since 
American  Flower  Corporation  did  not 
provide  a  proper  third  country  response 
for  miniature  carnations,  we  calcidated 
foreign  market  value  for  miniature 
carnations  based  on  constructed  value 
of  such  or  similar  merchandise,  as 
provided  for  in  section  773(e)  of  the  Act 
In  determining  constructed  value  we 
used  best  information  available  as 
provided  in  section  776(b)  of  the  Act.  In 
the  petition,  constructed  value  for  Costa 
Rica  was  based  on  Colombian  growers' 
costs  adjusted  for  Costa  Rican  labor 
costs.  We  have  followed  petitioner's 
methodology  of  using  adjusted 
Colombian  growers'  costs  for  the  Costa 
Rican  constructed  value.  However,  we 
have  revised  the  constructed  value  in 
the  petition  for  apparent  duplication  and 
have  added  general  expenses  and  profit. 
Also,  based  on  the  constructed  value 
responses  received  in  the  concurrent 
case  on  cut  flowers  from  Colombia,  we 
have  adjusted  petitioner's  constructed 
value  figures  to  reflect  more  accurately 
the  actual  costs  incurred  by  Colombian 
growers.  U.S.  packing  was  added  to  the 
constructed  value. 

Currency  Conversion 

For  comparisons  involving  exporter's 
sales  price  transactions,  we  used  the 
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official  exchange  rate  on  the  date  of 
purchase  pursuant  to  section  615  of  the 
1984  Act  rather  than  {  353.5e{a)(2)  of  our 
regulations,  as  section  615  supersedes 
that  section  of  the  regulations.  Normally. 
we  use  certified  daily  exchange  rates 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  but  no  certified  rates  were 
available  for  Costa  Rica.  Therefore,  we 
used  monthly  exchange  rates  published 
by  Bank  of  America,  London,  as  best 
information  available.  We  have 
requested  the  Federal  Reserve  Bank  to 
certify  the  exchange  rates  for  the  period 
of  investigation.  If  the  Federal  Reserve 
Bank  exchange  rates  are  available,  we 
will  use  these  certified  rates  for  our  final 
determination. 

Verification 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  standard  verifiction 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
respondents. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  fresh  cut  flowers 
from  Costa  Rica  that  are  entered,  or 
withdrawn  fit)m  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  mai^s 
are  as  follows: 


Manutactufw/tellef/BxtiortBr 

Weightad- 
•varage 

paroamage 

*n>«»cin  Ro«Mr  Corporaton 

Maitm% 

27^29 

Article  V1.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n]o 
products  .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
722(d)(1)(D)  of  the  Act,  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  We  will  consider  this  issue  in 
the  final  determination  after  we  make  a 
final  countervailing  duty  determination. 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  under  an 
administrative  protrective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  prior 
to  the  later  of  120  days  after  our 
preliminary  affirmative  determination  or 
45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  2:00  p.m.,  on  December 
15, 1985,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Depufy  Assistant 
Secretary,  Import  Administration,  Room 
B-099.  at  the  above  address  within  ten 
days  of  this  notice's  publication. 
Requests  should  contain:  (1)  The  parfy's 
name,  address,  and  telephone  number 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed.  In  addition,  ten 
copies  of  any  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  December  8. 1986.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  Written  views  will 
be  considered  if  recevied  not  less  than 
30  days  before  the  final  determination 
or,  if  a  hearing  is  held,  within  10  days 
after  the  hearing  transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673(f)).  ^ 

)oMph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

October  28, 1986. 

(FR  Doc  86-24788  FUed  10-31-86;  8:46  am) 
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Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Fresh 
Cut  Flowers  From  Ecuador 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  We  preliminarily  determine 
that  certain  fresh  cut  flowers  from 
Ecuador  are  being,  or  are  likely  to  be, 
sold  in  the  United  Sa'es  at  less  than  fair 
value.  We  have  notilidd  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certain  fresh 
cut  fiowers  that  are  entered,  or 
withdrawn  fi-om  warehouse,  for 
consumption  on  or  afler  the  date  of 
publication  of  this  notice,  except  for 
entries  ft-om  Flores  Equinocciales,  and  to 
require  a  cash  deposit  or  bond  for  each 
entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  Jansary  12, 1987. 
EFFECTIVE  DATE:  November  3. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins  or  John  Brinkmann,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-1756  or  (202)  377-8965. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  fresh  cut  fiowers  from  Ecuador 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (die  Act)  (19 
U.S.C.  1673b(b)).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
by  the  respondents  during  the  period  of 
investigation,  June  1, 1985  through  May 
31, 1986.  Comparisons  were  based  on 
United  States  price  and  foreign  market 
value.  Foreign  market  value  was  based 
on  home  market  prices  or  constructed 
value.  The  margins  preliminarily  found 
for  all  companies  investigated  are  listed 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
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Floral  Trade  Council  of  Davis. 
California.  The  petition  was  filed  on 
behalf  of  the  U.S.  industry  that  grows 
certain  fresh  cut  flowers.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36).  the  petition  alleged  that  imports 
of  the  subject  merchandise  from 
Ecuador  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  10. 1986  (51  FR 
21947.  June  17, 1986).  and  notified  the 
ITC  of  our  action.  On  July  7. 1986.  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  fresh  cut  flowers  from  Ecuador 
materially  injure  a  U.S.  industry  (USITC 
Pub.  No.  1887). 

On  July  16. 1986.  we  presented 
antidumping  duty  questionnaires  to  the 
Jardines  De  Mojanda.  Inverflora. 
Florisol.  Flores  Equinocciales.  Eden 
Flowers  and  Terraflor.  These  companies 
account  for  approximately  62  percent  of 
exports  from  Ecuador  of  the  subject 
merchandise  to  the  United  States.  We 
requested  responses  in  30  days.  On 
August  18. 1986.  at  the  request  of 
respondents,  we  granted  extensions  of 
the  due  dates  for  the  questionnaire 
responses.  On  August  20.  we  were 
informed  that  Jardines  De  MoJanda  did 
not  export  to  the  United  States.  On 
September  10.  we  received  responses 
from  Flores  Equinocciales  and  Florisol. 
On  September  18.  we  received 
responses  from  Inverflora.  On  October 
1.  we  requested  additional  information 
from  respondents.  We  received 
supplemental  responses  on  October  17. 
1986.  We  received  a  response  to  our 
antidumping  questionnaire  from 
Terraflor  on  October  20. 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
standard  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums  currently  provided  for 
in  item  192.21  of  the  TSUS. 

Fair  Value  Comparisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  a  weighted-average. 


monthly  price  of  U.S.  sales  with  foreign 
market  value  based  on  home  market 
prices.  Section  620(a)  of  the  Trade  and 
Tariff  Act  of  1984  expanded  the 
discretionary  use  of  sampling  and 
averaging  by  the  Department  to  include 
the  determination  of  United  States  price 
or  foreign  market  value,  so  long  as  the 
average  is  representative  of  the 
transactions  under  investigation.  A 
combination  of  factors  persuaded  us  to 
average  U.S.  sales.  In  a  situation  where, 
as  here,  there  is  a  mass  filing  of 
petitions  alleging  the  sale  of  the  same 
products  at  less  than  fair  value  from  a 
number  of  countries,  the  limited 
resources  of  the  Department  are 
severely  taxed  due  to  the  statutory 
deadlines  imposed.  The  legislative 
history  which  accompanied  the  Trade 
and  Tariff  Act  of  1984  demonstrates  that 
it  was  the  intent  of  Congress  in 
promulgating  section  620(a]  to  reduce 
the  Department's  cost  and 
administrative  burden  in  determining 
dumping  margins,  and  to  maximize 
efficient  use  of  limited  resources, 
without  loss  of  reasonable  fairness  in 
the  results.  In  the  instant  situation,  there 
are  eight  simultaneous  antidumping 
investigations  and  over  260.000  separate 
United  States  transactions  from  the 
countries  under  consideration.  Another 
influential  factor  is  the  need  for 
consistency  in  our  treatment  of  all  the 
cut  flowers  investigations.  Although  the 
number  of  transactions  varies  among  the 
countries  being  investigated,  uniform 
application  of  the  averaging 
methodology  ensures  that  all  countries 
are  treated  on  the  same  basis. 

Our  decision  to  average  United  States 
price  over  short  periods  of  time  is  also 
based  on  the  fact  that  the  subject 
merchandise  is  perishable.  Because  of 
this  characteristic,  sellers  may  be  faced 
with  the  choice  of  accepting  whatever 
return  they  can  obtain  on  certain  sales 
or  destroying  the  merchandise.  Unlike 
nonperishable  products,  sellers  cannot 
withhold  their  flower  from  the  market 
until  they  can  obtain  a  higher  price. 

We  do  not  believe  that  the  purpose  of 
the  antidumping  duty  law  is  to  render 
such  sales  unfair,  instead,  in  situations 
like  these  where  the  product  is 
perishable,  we  seek  a  comparison  that 
takes  this  characteristic  into  account. 
We  have  preliminarily  determined  that 
the  best  way  to  achieve  this  is  to 
average  over  short  time  periods,  thus,  in 
essence,  balancing  these  "end  of  the 
day"  sales  with  sales  that  are  not 
undertaken  in  lieu  of  destroying  the 
product.  This  comparison  yields,  in  our 
view,  the  most  accurate  basis  for 
determining  whether  sales  are  at  less 
than  fair  value. 


In  access  where  companies  have 
failed  to  respond  to  our  questionnaire, 
or  where  responses  are  deemed  too 
deficient  to  be  employed  in  our 
calculation,  we  have  determined  that  it 
is  appropriate  for  this  preliminary 
determination  to  assign  such  companies 
the  higher  rate  of  either,  (1)  that  rate 
calculated  for  information  supplied  in 
the  petition,  adjusted,  at  appropriate,  to 
remedy  certain  errors  which  in  this  case 
we  consider  obvious,  or  (2)  the  rate  for 
the  firm  from  Ecuador  with  highest 
margin  of  ail  firms  that  supplied 
adequate  responses.  We  used  best 
information  available  for  Eden  flowers 
because  that  company  did  not  submit  a 
response  to  our  antidumping  duty 
questionnaire.  We  used  best  information 
available  for  Terraflor  because  Terraflor 
did  not  provide  a  full  and  completed 
response  to  our  antidumping  duty 
questionnaire  in  sufficient  time  for  use 
in  our  preliminary  determination.  We 
have  also  used  best  information  available 
to  calculate  the  dumping  margin  for 
Inverflora.  Although  Inverflora  provide 
an  adequate  home  market  sales 
response,  that  company  did  not  supply  a 
complete  and  full  United  States  sales 
response.  In  this  investigaton  we  are 
using  as  best  information  available  the 
United  States  price  and  the  constructed 
value  information  in  the  petition.  In  the 
petition,  constructed  value  for  Ecuador 
was  based  on  the  Colombia  growers' 
cost  adjusted  for  Ecuadorean  labor  costs. 
We  have  followed  petitioner's 
methodology  of  using  adjusted 
Colombian  growers'  cost  for  the 
Ecuadorian  construced  value.  However, 
we  have  revised  the  constructed  value 
in  the  petition  to  eliminate  apparent 
duplication  and  have  added  general 
expense  and  profit.  Also,  based  on  the 
constructed  value  responses  we 
received  in  the  concurrent  investigation 
of  cut  flowers  from  Colombia,  we  have 
adjusted  petitioner's  constructed  value 
to  reflect  more  accurately  the  actual 
costs  insurred  by  Colombia  growers.  As 
required  by  section  776(b)  of  the  Act,  we 
used  publicly  available  iiiformation  from 
other  Ecuadorian  respondents  as  best 
information  available  for  certain 
charges  and  adjustments. 

United  States  Price 

As  provided  in  section  72(b)  of  the 
Act,  we  used  the  purchase  price  for  the 
subject  merchandise  to  represent  the 
United  States  price  for  Flores 
Equinocciales,  and,  where  appropriate, 
for  Florisol,  as  the  merchandise  was 
sold  to  xmrelated  purchasers  prior  to 
importation  into  the  United  States.  We 
calculated  purchase  price  based  on  the 
f.o.b.,  Quito,  packed  price  to  uiuelated 
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purchaMn  in  the  United  States.  We 
made  dedactions,  where  appropriate,  for 
foreign  inland  freight. 

A«  provided  in  section  772(c)  of  the 
Act.  we  used  the  exporter's  sales  price, 
where  approiniate,  to  represent  the 
United  States  price  for  Rorisol,  for  that 
company's  merchandise  sold  to 
unrelated  purchasers  after  importation 
mto  the  United  States.  We  made 
dedactions,  where  appropriate,  tot 
foreign  inland  freight,  insurance, 
handling,  air  freight,  and  commissions. 
Because  the  Generalized  System  of 
Preferences  is  applicable  to  Ecuadorean 
flowers,  no  U.S.  duty  charge  was 
deducted. 

Foraign  Market  Value 

For  purposes  of  this  investigation,  the 
Department  looked  at  an  extended 
period  of  investigation  of  12  months  in 
order  to  compensate  for  the  seasonality 
of  flower  production  and  sales. 

In  calculating  foreign  market  value, 
the  period  of  investigation  was  broken 
into  two  six-month  periods.  During  each 
six-month  period,  if  home  market  sales 
occurred  in  three  months  or  more,  then 
the  weighted  average  for  the  months 
with  sales  were  used  for  the  entire  six- 
month  period.  When  there  were  sales  in 
two  months  or  less,  constructed  value 
was  used  for  months  without  sales. 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  for  Florisol  and  Flores 
Equinocciales  based  on  f.o.b.  prices  to 
unrelated  purchasers  in  the  home 
market.  When  comparing  foreign  market 
value  to  U.S.  exporter's  sales  price 
transactions  we  made  a  deduction  for 
home  market  credit  expenses.  For  U.S. 
purchase  price  sales,  we  made  an 
adjustment  under  S  353.15  of  the 
Commerce  Regulations  for  differences  in 
circumstances  of  sale  for  credit  expense 
in  the  United  States. 

For  both  purchase  price  and 
exporter's  sale  price  comparisons,  we 
subtracted  home  market  packing  and 
added  U.S.  packing  to  foreign  market 
value. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  when  calculating 
foreign  market  value,  we  made  currency 
conversions  from  Ecuadorean  sucres  to 
U.S.  dollars  in  accordance  with 
S  353.56(a)(1)  of  our  regulations.  For 
comparisons  involving  exporter's  sales 
price  transactions,  we  used  the  official 
exchange  rate  on  the  date  of  purchase 
pursuant  to  section  615  of  the  Trade  and 
Tariff  Act  of  1984  rather  than 
S  353.56(a)(2)  of  our  regulations,  as  the 
statute  supersedes  that  section  of  the 
regulations.  Normally,  we  use  certified 


daily  exchange  lates  furnished  by  the 
Federal  Reserve  Bank  of  New  York  but 
no  certiHed  rates  were  available  for 
Ecuador.  Therefore,  we  used  monthly 
exchange  rates  published  by  Bank  of 
America,  London,  as  best  information 
available.  We  have  requested  the 
Federal  Reserve  Bank  to  certify  the 
exchange  rates  for  the  period  of 
investigation.  If  Federal  Reserve  Bank 
certified  exchange  rates  are  available, 
we  will  use  the  certified  rates  for  our 
final  determination. 

Verification 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
respondents. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
that  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  fresh  cut  flowers 
from  Ecuador  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  except  for  entries  from  Flores 
Equinocciales.  The  U.S.  customs 
Services  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  on  ail  entries  equal 
to  the  estimated  weighted-average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margins 
are  as  follows: 


Manufacturer/seHer/expofter 


Rofisol 

FlorM  Eqiitnocciales 

Invertlofa 

Terraflor 

Eden  Flowars 

All  others 


Wetghted- 
avera^e 
margin 

percentage 


4.59 

30.43 
30.43 
30  43 
25  86 


Article  VI.5  of  die  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(no) 
product . . .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(D)  of  the  Act.  which  prohibits 
assessing  antidumping  duties  on  the 
portion  of  the  maiigin  attributable  to 
export  subsidies.  We  will  consider  this 
issue  in  our  final  determinations,  after 
we  make  a  final  countervailing  duty 
determination. 


rrc  Nolificatioii 

In  accordance  with  section  733(f|  of 
the  Act,  we  will  notiify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nanproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  infoiroation 
either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  irq'ure,  or  threaten 
material  injury  to,  a  U.S.  industry  prior 
to  the  later  of  120  days  after  our 
preliminary  affirmative  determination  or 
45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  section  353.47  of 
our  regulations  (19  CFR  353.47),  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  2  p.m.,  on 
December  16. 1986.  at  the  U.S. 
Department  of  Commerce.  Room  3708, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary.  Import 
Administration.  Room  B-099.  at  the 
above  address  within  ten  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  additioa  ten  copies  of  any 
pre-hearing  briefs  must  be  submitted  to 
the  Deputy  Assistant  Secretary  by 
December  9. 1986.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  Written  views  will  be  considered 
if  received  not  less  than  30  days  before 
the  final  determination  or,  if  a  hearing  is 
held,  within  ten  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
losepb  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  ' 


October  28. 1986. 

(FR  Doc.  86-24789  Filed  10-31-86:  8:45  am) 

ULUNO  CODE  3510-OS-M 


Federal  Register  /  Vol.  51.  No.  212  /  Monday,  November  3.  1986  /  Notices 


[A-779-602] 


PreOminary  Determination  of  Salea  at 
(ASS  Than  Fair  Vahie;  Certain  Fresh 
Cut  Flowers  From  Kenya 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


V:  We  preliminarily  determine 
that  certain  fresh  cut  flowers  from 
Kenya  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certain  fresh 
cut  flowers  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  12, 1987. 
effective  date:  November  3, 1986. 
FOH  FURfHER  INFORMATION  CONTACT: 
Jim  Riggs  or  Charles  Wilson,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14di  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202 
377-5288, 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Detenninatioo 

We  preliminarily  determine  that 
certain  fresh  cut  flowers  from  Kenya  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C.  1673b(b)).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
by  the  respondent  during  the  period  of 
investigation,  June  1, 1985  through  May 
31, 1968.  Comparisons  were  based  on 
United  States  price  and  foreign  market 
value.  Foreign  market  value  was  based 
on  third  country  prices.  The  margin 
preliminarily  found  is  listed  in  die 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
Floral  Trade  Council  of  Davis, 
California.  The  petition  was  filed  on 
behalf  of  die  U.S.  industry  that  grows 


certain  fresh  cut  flowers.  In  compliance 
with  the  filing  requirements  of  f  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  the  subject  merchandise  from  Kenya 
are  being,  or  are  likely  to  be,  sold  in  die 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  and  that  these  imports  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  10, 1986  (51  PR 
21947,  June  17. 1986),  and  notified  tiie 
rrc  of  our  action.  On  July  7, 1988,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  fi«sh  cut  flowers  bom  Kenya 
materially  injure  a  U.S.  industry  (USITC 
Pub.  No.  1887). 

On  July  16, 1966,  we  presented  an 
antidumping  duty  questionnaire  to 
counsel  for  Sulmac  Company  Ltd  This 
company  accounts  for  virtually  all 
exports  from  Kenya  of  the  subject 
merchandise  to  the  United  States.  We 
requested  a  response  in  30  days.  On 
August  8, 1986,  at  the  request  of 
respondent,  we  granted  an  extension  of 
the  due  date  for  the  questionnaire 
response  to  August  29, 1966.  On  August 
8  and  August  15, 1986,  we  received 
responses  to  Section  A  of  the 
Department's  questionnaire.  On  August 
18  we  granted  an  additional  extension  to 
September  10, 1986.  We  received 
responses  to  Sections  B  and  C  on 
S^tember  22  and  September  23, 1986. 
We  requested  additional  information  on 
October  1, 1986  to  be  submitted  no  later 
than  October  10, 1986.  We  received 
additional  information  irom  the 
respondent  on  October  la  1986. 

We  also  requested  additional 
information  pertaining  to  U.S.  sales.  We 
requested  by  phone  additional 
information  on  October  14, 1986,  and  in 
writing  on  October  17, 1986,  due  no  later 
than  October  28, 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  iterm  192.17  of  the  Tariff 
Schedules  of  the  United  States  (TSUS), 
and  standard  carnations,  currentiy 
provided  for  in  item  192.21  to  the  TSUS, 

Fair  Value  Comparisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  a  weighted-average 
monthly  price  of  U.S.  sales  with  foreign 
market  value  based  on  third  country 


prices.  Section  620(8)  erf  tlw  Ttade  and 
Tari£f  Act  of  19B4  ej^anded  die 
discretionary  use  of  sampling  and 
averaging  by  die  Department  to  include 
the  determination  of  United  States  price 
or  foreign  market  value,  so  long  as  the 
average  is  rqiresentative  frf  die 
transactioiu  under  investigation.  A 
combination  of  foctor*  persuaded  us  to 
average  U.S.  sales.  In  a  situation  where, 
as  here,  diere  is  a  mass  filing  of 
petitions  afleging  the  sale  of  the  same 
product  at  leM  ^an  Ibjf  valoe  bum  a 
number  ot  eountriea,  the  Hmited 
resources  of  the  Dq>atment  are  severely 
taxed  due  to  the  statutory  deadlines 
imposed.  The  legislative  history  which 
accompanied  the  Trade  and  Tariff  Act 
demonstrates  that  it  was  the  intent  of 
Congress  in  promulgating  section  e20(a) 
to  reduce  the  Department's  costs  and 
administrative  burden  in  determining 
dumping  marginB,  and  to  maximize 
efficient  use  of  limited  resources, 
without  loss  of  reasonable  fairness  in 
the  results.  In  die  instant  situation  there 
are  eight  simultaneous  antidumping 
investigations  and  over  260,000  separate 
United  States  transactions  from  the 
countries  under  consideration.  Another 
influential  factor  is  tiie  need  for 
consistency  in  our  treatment  of  all  the 
flowers  investigations.  Although  the 
number  of  transactions  varies  among  the 
countries  being  investigated,  uniform 
application  of  the  averaging 
methodology  ensures  that  all  countries 
are  treated  on  the  same  basis. 

Our  decision  to  average  United  States 
price  0V&  short  periods  of  time  is  also 
based  on  the  fact  that  the  subject 
merchandise  is  perishable.  Because  of 
this  characteristic,  sellers  may  be  faced 
with  the  choice  of  accepting  whatever 
return  they  can  obtain  on  certain  sales 
or  destroying  the  merchandise.  Unlike 
non-perishabfe  products,  sellers  cannot 
withhold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price. 

We  do  not  believe  that  the  purpose  of 
the  antidumping  duty  law  is  to  render 
such  sales  unfair.  Instead,  in  situations 
like  these  where  the  product  is 
perishable,  we  seek  a  comparison  that 
takes  this  characteristic  into  account 
We  have  preliminarily  determined  that 
the  best  way  to  achieve  this  is  to 
average  over  short  time  periods,  thus,  in 
essence,  balancing  these  "end  of  the 
day"  sales  with  sales  that  are  not 
undertaken  in  lieu  of  destroying  the 
product  This  comparison  yields,  in  our 
view,  the  most  accurate  basis  for 
determining  whether  sales  are  at  less 
than  fair  value. 

To  determine  whether  sales  by 
Sulmac  were  made  at  less  than  fair 
value,  we  compared  the  United  States 


*f 
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price  with  the  foreign  mariwt  value 
based  on  the  best  informatJkMi  available. 
This  was  information  selected  from  the 
response.  We  used  the  best  information 
available  as  required  by  section  778(b) 
of  the  Act,  because  we  did  not  receive  a 
complete  response. 

United  States  Price 

Based  on  the  response,  it  appears  that 
the  merchandise  is  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  United  States.  For  purposes  of 
our  preliminary  determination,  we  were 
able  to  calculate  the  exporter's  sales 
price  of  fresh  cut  flowers,  as  provided  in 
section  772(c)  of  the  Act,  on  the  basis  of 
respondent's  c.&f.  price.  We  made  a 
deduction  for  airfreight  based  on  an 
estimated  airfreight  charge  to  the  United 
States  from  invoices  furnished  by 
respondent.  We  also  deducted  a 
commission  paid  to  an  unrelated  party 
on  all  U.S.  sales.  We  added  U.S.  packing 
costs  based  on  a  typical  packing  charge 
to  the  United  States  found  in  invoices 
furnished  by  respondent. 


Foreign  Market  Value 

For  purposes  of  this  investigation,  the 
Department  looked  at  an  extended 
period  of  investigation  of  12  months  in 
order  to  compensate  for  the  seasonality 
of  flower  production  and  sales.  In 
calculating  foreign  market  value,  the 
period  of  investigation  was  broken  into 
two  six-month  periods.  During  each  six- 
month  period,  if  home  market  or  third 
country  sales  occurred  in  three  months 
or  more,  then  the  weighted  averages  for 
the  months  with  sales  were  used  for  the 
entire  six-month  period. 

In  accordance  with  section  773(a),  we 
used  third  country  prices  to  determine 
foreign  market  value,  since,  based  on 
the  response,  the  respondent  did  not 
appear  to  have  a  viable  home  market. 
Using  the  producer's  prices,  we  arrived 
at  ex-factory  prices  by  deducting  an 
estimated  airfreight  charge  from  Kenya 
to  the  Federal  Republic  of  Germany 
(FRG).  We  also  deducted  a  commission 
paid  to  an  unrelated  party.  We  added 
U.S.  packing  costs  based  on  the  typical 
packing  charge  to  the  United  States. 

Currency  Conversion 

When  calculating  foreign  market 
value,  we  made  currency  conversions 
for  German  marks  to  U.S.  dollars  in 
accordance  with  S  353.56(a)  of  our 
regulation.  We  converted  as  of  the  date 
of  shipment,  as  the  best  information 
available,  using  official  exchange  rates 
furnished  by  the  Federal  Reserve  Bank 
of  New  York. 


Verificatioii 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  seciton  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
respondents. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  oertain  fresn  cut  flowers 
from  Kenya  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margin  is 
as  follows: 


Manutactixers/sellars/exportefs 


Weightsd- 


percentage 


Suknac  Co.  Ltd.. 
All  Others 


rrC  Notification 


4.69 
4.09 


In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry  prior 
to  the  later  of  120  days  after  our 
preliminary  affirmative  determination  or 
45  days  after  we  make  our  final 
determination. 

Public  Conunent 

In  accordance  with  section  353.47  of 
our  regulations  (19  CFR  353.47),  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  9:00  a.m., 


on  December  17, 1966  at  the  U.S. 
Department  of  Cominerce,  Room  1851, 
14th  Street  and  Constitution  Avenue 
NW,  Washington.  DC  2023a  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary,  Import 
Administration,  Room  B-099,  at  the 
above  address  within  ten  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  ten  copies  of  any 
pre-hearing  briefs  must  be  submitted  to 
the  Deputy  Assistant  Secretary  by 
December  10. 1988.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  Written  views  will  be  considered 
if  received  not  less  than  30  days  before 
the  final  determination  or.  if  a  hearing  is 
held,  within  10  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  783(^  of  the  Act  (19 
U.S.C.  1673b(f)). 

October  28. 1986. 
Joseph  A.  Spetoini, 

Acting  Deputy  Assistant  Secretary  for  liiqwrt 
Administration. 

[PR  Doc.  88-24790  Filed  10-31-86;  8:45  am] 
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[A-201-601] 

Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value;  Certain  Fresh  Cut 
Flowers  From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce.  | 

action:  Notice.         ' 


summary:  We  preliminarily  determine 
that  certain  fresh  cut  flowers  from 
Mexico  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fafr 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certam  fresh 
cut  flowers,  with  the  exception  of  those 
from  Floremor.  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  12. 1987. 
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EFFECTIVE  DATE:  November  3, 1986. 

FOR  FURTHER  mramUTlOM  COMTACn 

William  D.  Kane  or  Charles  E.  Wilson, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone  (202)  377-1766  or  (202)  377- 
5288. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  DeterminatioD 

We  preliminarily  determine  that 
certain  fresh  cut  flowers  from  Mexico 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  lets  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  ammded  (the  Act)  (19 
U.S.C.  1673b(b}).  We  made  fair  value 
comparisoDs  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
by  the  respondents  during  the  period  of 
investigation,  June  1, 198S  dmragh  May 
31, 1986.  Comparisons  were  based  (m 
United  States  price  and  foreign  market 
value.  The  margins  preliminarily  found 
are  listed  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  May  21, 1988,  we  received  a 
petition  in  proper  form  filed  by  the 
Floral  Trade  Council  of  Davis, 
California.  The  petition  was  filed  on 
behalf  of  the  U.S.  industry  that  grows 
certain  fi^sh  cut  flowers.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  tiie  petition  alleged  that  inq)orts 
of  the  subject  merchandise  from  Mexico 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  la  1986  (51 FR 
21950,  June  17, 1988),  and  notified  the 
rrc  of  our  action.  On  July  17, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  fresh  cut  flowers  from  Mexico 
materially  injure  a  U.S.  industry  (USITC 
Pub.  No.  1887). 

On  July  16, 1986,  we  presented 
antidumping  duty  questionnaires  to 
Florex  SPR.  de  RL  (Florex);  Visaflon 
Floremon  Tzitzic  Tareta;  Rancho  Daisy; 
Rancho  Alisitos;  Rancho  Mision  el 
Descanso;  Rancho  Las  Dos  Palmas;  and 
Las  Flors  de  Mexica  These  companies 
account  for  approximately  90%  of  all 
exports  fivm  Mexico  of  the  subject 


merchandise  to  the  United  States,  we 
requested  responses  to  section  A  of  the 
questioonaires  in  10  days  and  responses 
to  the  balance  of  the  questionnaires  in 
30  days.  On  July  29, 1986.  we  received 
responses  to  section  A  of  our 
questionnaires  from  all  companies 
except  Las  Flors  de  Mexico.  On  August 
6,  counsel  for  all  respondents,  with  the 
exception  of  Las  Flors  de  Mexico, 
requested  an  extension  of  the  due  date 
for  the  remaining  sections  of  the 
questionnaire.  The  Department,  on 
August  12.  granted  an  extension  to 
September  1. 1986.  On  August  18,  we 
granted  an  additional  extension  to 
September  la  1986.  On  September  10, 
we  received  responses  from  Florex; 
Visaflon  Floremor,  Tzitzic  Tareta; 
Rancho  Daisy  and  Rancho  Alisitos.  On 
September  15, 1986,  we  received  a 
response  from  Rancho  Mision  el 
Descanso.  We  received  no  subsequent 
information  bom  Rancho  Las  Dos 
Palmas  or  Las  Flors  de  Mexico.  On 
October  1. 7  and  15,  we  requested 
further  information  from  Florex; 
Visaflon  Floremon  Tzitzic  Tareta: 
Rancho  Daisy;  Rancho  Aliaitos  and 
Rancho  KCsion  el  Descanso.  From 
October  7-17,  supplemental  responses 
were  received  from  those  firms. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  treah  cut  pompon 
chrysanftemums,  currently  provided  for 
in  item  192.2110  of  the  Tariff  Schedules 
of  the  United  States  Annotated, 
(TSUSA),  standard  carnations,  currently 
provided  for  in  item  192.2130  of  the 
TSUSA,  and  standard  chrysanthemums, 
currendy  provided  for  in  item  192.2120 
of  the  TSUSA. 

Fair  Value  Coniparisoos 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
where  possible,  we  compared  a 
weighted-average  monthly  price  of  U.S. 
sales  witii  foreign  market  value  based 
on  weighted-average  monthly  home 
market  prices  and  constructed  values. 
Section  620(a)  of  the  Trade  and  Tariff 
Act  of  1984  expanded  the  discretionary 
use  of  sampling  and  averaging  by  the 
Department  to  include  the  determination 
of  United  Stats  price  or  foreign  market 
value,  so  long  as  tiie  average  is 
representative  of  the  transactions  tmder 
investigation.  A  combination  of  factors 
persuaded  us  to  average  U.S.  sales.  In  a 
situation  where,  as  bere,  there  is  a  mass 
filing  of  petitions  alleging  the  sale  of  the 
same  product  at  less  than  fair  val^ 
from  a  number  of  countries,  the  linated 
resources  of  the  Department  are 
severely  taxed  due  to  the  statutory 


deadlines  imposed.  The  legialative 
history  which  accompanied  the  Trade 
and  Tariff  Act  danonstratea  that  it  was 
the  intent  of  Congress  in  promidgating 
section  620(a)  to  reduce  ^e 
Department's  coats  and  administrative 
burden  in  detennining  damping  margins, 
and  to  mavimiTp  efficient  use  of  limited 
resources,  without  loss  of  reasonable 
fairness  in  the  results.  In  the  instant 
situation,  there  are  eight  simultaneous 
antidumping  investigations  and  over 
260,000  separate  United  States 
transactions  from  the  coontries  under 
consideration.  Anotiier  influential  factor 
is  the  need  for  consistency  in  our 
treatment  of  all  the  flower 
investigations.  Although  the  number  of 
transactions  vary  among  the  countries 
being  investigated,  uniform  appUcation 
of  the  averaging  methodology  ensines 
that  all  countries  are  treated  on  tiie 
same  basis. 

Our  decision  to  average  United  States 
price  over  short  periods  of  time  is  also 
based  on  the  fact  that  tiie  subject 
merchandise  is  perishable.  Because  of 
this  characteristic,  sellers  may  be  faced 
with  the  choice  of  accepting  whatever 
return  they  can  obtain  on  certain  sales 
or  destroying  the  merchandise.  Unlike 
non-perishable  products,  sellers  cannot 
withhold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price.    "■ 

We  do  not  believe  that  the  purpose  of 
the  antidumping  duty  law  is  to  render 
such  sales  unfair.  Instead,  in  situations 
like  these  where  the  product  is 
perishable,  we  seek  a  comparison  that 
takes  this  characteristic  into  account. 
We  have  preliminarily  determined  that 
the  best  way  to  achieve  this  is  to 
average  over  short  time  periods,  thus,  in 
essence,  balancing  these  "end  of  day" 
sales  witii  sales  that  are  not  undertaken 
in  Ueu  of  destroying  the  product  This 
comparison  yields,  in  our  view,  the  most 
accurate  basis  for  determining  whether 
sales  are  at  less  than  fair  value. 

In  cases  where  companies  have  failed 
to  respond  to  our  questionnaire,  or 
where  responses  are  deemed  too 
deficient  to  be  employed  in  our 
calculations,  we  have  determined  that  it 
is  appropriate  for  his  preliminary 
determination  to  assign  such  companies 
the  higher  rate  of  either,  (1)  that  rate 
calculated  from  information  supplied  in 
the  petition,  adjusted,  as  appropriate,  to 
remedy  certain  errors  which  in  this  case 
we  consider  obvious,  or  (2)  the  rate  for 
the  firm  from  Mexico  with  the  highest 
margin  of  all  firms  that  supplied 
adequate  responses.  Using  this 
methodology  for  Las  Flors  de  Mexico 
and  Rancho  Las  Dos  Palmas,  who  failed 
to  answer  our  questionnaires,  and 
Tzitzic  Tareta.  whose  response  was 
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found  to  be  incomplete  and  inadequate 
for  purposes  of  our  calculations,  we 
applied,  as  best  infonnation  available, 
the  highest  margin  calculated  for  a 
responding  firm. 

For  Rancho  Mision  el  Descanso. 
where  reported  cost  of  production 
information  was  deficient,  we  used  best 
information  available  to  reflect  foreign 
market  values. 

U.S.Price 

For  purposes  of  our  preliminary 
determination,  we  used  purchase  price 
when  sales  were  made  to  unrelated 
purchasers  in  the  United  States  prior  to 
the  date  of  importation,  as  provided  in 
section  772(b)  of  the  Act.  and  exporter's 
sales  price  when  sales  were  made  to 
unrelated  purchasers  in  the  United 
States  after  the  date  of  importation. 
Purchase  price  was  calculated  based  on 
the  f.o.b.  Mexico  City  airport  or  c.i.f. 
delivered.  Ciudad  Juarez,  packed  prices, 
to  unrelated  customers  in  the  United 
States,  or  to  an  unrelated  Mexican 
broker  for  resale  to  the  United  States. 
Deductions  were  made,  where 
appropriate,  for  foreign  inland  freight 
and  insurance,  and  foreign  brokerage 
and  handling.  Exporter's  sales  price  was 
calculated  based  on  the  price  to  the  first 
unrelated  customer  in  the  United  States. 
Deductions  were  made,  where 
appropriate,  for  foreign  inland  freight 
and  insurance,  foreign  brokerage  and 
handling,  further  packing  incurred  in  the 
United  States,  and  selling  commissions 
to  unrelated  parties. 

Foreign  Market  Value 

For  purposes  of  this  investigatioa  the 
Department  looked  at  an  extended 
period  of  investigation  of  12  months  in 
order  to  compensate  for  the  seasonality 
of  flower  production  and  sales.  In 
calculating  foreign  market  value,  the 
period  of  investigation  was  broken  into 
two  six-month  periods.  Because  Mexico 
was  deteimined  to  be  a 
hyperinflationary  economy,  where 
possible,  we  calculated  foreigi»  market 
value  based  on  weighted  monthly 
average  home  market  prices  or  monthly 
constructed  values  based  on  quarterly 
cost  data  submitted.  Where  foreign 
market  value  was  based  on  home 
market  prices,  we  calculated  foreign 
market  value  based  on  f.o.b.  ranch, 
packed  prices.  No  deductions  from  this 
price  were  claimed  or  allowed.  We 
deducted  home  market  packing,  and 
added  U.S.  packing.  For  Rancho  Daisy, 
Rancho  Alisitos  and  Rancho  Mision  el 
Descanso,  foreign  market  value  was 
based  on  constructed  value,  because 
there  were  insufficient  home  market  or 
third  countiy  sales.  The  consbucted 
values  were  based  on  information 


submitted  by  respondents.  Where 
general  expenses  were  less  than  10 
percent,  the  statutory  minimum  of  10 
percent  was  used.  The  statutory 
minimum  profit  of  8  percent  was  used. 
We  added  U.S.  packing. 

For  Florex  and  Visaflor,  the  qualities 
of  products  sold  in  the  home  market 
could  not  be  identified  for  purposes  of 
comparison  to  U.S.  sales,  "nierefore,  we 
based  foreign  market  value  for  these 
companies  on  a  weighted-average  of 
constructed  vahies  for  other  responding 
companies.  Raacho  Mision  el  Descanso 
provided  only  1985  cost  data.  Therefore, 
where  necessary,  we  used,  as  best 
information  available,  petitioner's  cost 
information  for  the  relevant  periods  to 
calculate  constructed  values. 

Currency  Conversion 

For  ESP  comparisons,  we  used  the 
official  exchange  rate  for  the  date  of 
purchase  since  the  use  of  that  exchange 
rate  is  consistent  with  section  615  of  the 
Tariff  and  Trade  Act  of  1984  (1984  Act). 
We  followed  section  615  of  the  1984  Act 
rather  tiian  9  353.56(a)(2)  of  our 
regulations  because  the  later  law 
supersedes  that  section  of  the 
regulations. 

Verification 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  inchiding  examination  of 
relevant  sales  and  financial  records  of 
respondents. 

Suspension  of  liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  ft«sh  cut  flowers 
from  Mexico,  with  the  exception  of 
those  from  the  firm  Floremor,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  in  the  Federal 
Register.  The  US.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  weighted-average  amoimt  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  In  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margins 
are  as  follows: 
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15.70 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  adc^tion.  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  uader  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  indusby  prior 
to  the  later  of  120  days  after  our 
preliminary  afiirmative  determination  or 
45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  S  353.47  of  our 
regulations  (19  CFR  353.47).  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  1  p.m.,  on  December  16. 
1986.  at  the  U.S.  Department  of 
Commerce,  Room  1151. 14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  Individuds  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary,  Import  Administration.  Room 
B-099,  at  the  above  address  within  ten 
days  of  this  notice's  publication. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed.  In  addition,  ten 
copies  of  any  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  DecenSber  9. 1986.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

Written  views  wiD  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  or,  if  a  hearing  is 
held,  within  10  days  after  the  hearing 
transcript  is  available. 
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This  determination  is  published 
pursuant  to  section  733(^  of  the  Act  (19 
U.S.C.  1673b{f)). 
October  28. 1986. 
loseph  A.  Spetrini, 

A  cting  Deputy  Assistant  Secretary  for  Import 

A  dministralion. 

[FR  Doc.  86-24791  Filed  10-31-86;  8:45  am] 

BILUNG  COM  3510-OS-M 


[A-333-C02] 

Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value;  Certain  Fresh  Cut 
Rowers  From  Peru 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  fresh  cut  flowers  from  Peru 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination.  We  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certain  fresh 
cut  flowers  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normaUy,  we  will  make  our  final 
determination  by  January  12, 1987. 
EFFECTIVE  DATE:  November  3, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Terri  Feldman  or  John  Brinkmann, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-0180  or  (202)  377- 
3965. 

SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

We  preliminarily  determine  that 
certain  fresh  cut  flowers  from  Peru  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C.  1673b(b)).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
by  the  respondent  during  the  period  of 
investigation,  June  1, 1985  through  May 
31, 1986.  Comparisons  were  based  on 
United  States  price  and  foreign  market 


value,  based  on  third  country  prices  or 
constructed  value.  The  naisin 
preliminarily  found  for  the  company 
investigated  is  listed  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
Floral  Trade  Council  of  Davis, 
California.  The  petition  was  filed  on 
behalf  of  the  U.S.  industry  that  grows 
certain  fresh  cut  flowers.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36).  the  petition  alleged  that  imports 
of  the  subject  merchandise  from  Peru 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  ^ 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  June  10, 1986  (51  FR 
21947,  June  17. 1986),  and  notified  the 
ITC  of  oiu'  action.  On  July  7. 1988.  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  fresh  cut  flowers  from  Peru 
materially  injure  a  U.S.  industry  (USITC 
Pub.  No.  1887). 

On  July  16, 1988,  we  presented  an 
antidumping  duty  questioimaire  to 
Flores  Esmeralda,  S.RX.  This  company 
accounts  for  at  least  95  percent  of 
exports  from  Peru  of  the  subject 
merchandise  to  the  United  States.  We 
requested  a  response  in  30  days.  On 
August  17, 1988.  at  the  request  of 
respondent  we  granted  an  extension  of 
the  due  date  for  the  questioimaire 
response.  On  September  10,  we  received 
a  response  from  the  company.  On 
October  2  and  10,  we  requested 
additional  information  from  respondent. 
We  received  supplemental  responses  on 
October  10  and  16, 1986.  Outstanding 
deficiencies  in  the  response  remain. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  and 
pompon  chrysanthemums,  and 
gyposphila,  currently  provided  for  in 
item  192.21  to  the  TSUS. 

Fair  Value  Cooiparisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  a  weighted-average 


monthly  price  of  U.S.  sales  with  a 
foreign  market  value  based  on  diird 
cowitry  prices  or  constructed  value. 
Secti<Hi  620(a)  of  die  Trade  and  Tariff 
Act  of  1984  expanded  the  discretionary 
use  of  sampling  and  averaging  by  die 
Department  to  inchide  die  deteraiination 
of  United  States  price  or  foiei^i  market 
value,  so  long  as  the  average  is 
representative  of  the  bwuactions  under 
investigation.  A  combination  of  fectors 
persuaded  us  to  average  U.S.  sales.  In  a 
situation,  such  as  here,  where  diere  is  a 
mass  filing  of  petitions  alleging  the  sale 
of  the  scnne  products  at  less  than  fair 
value  from  a  niunber  of  countries,  the 
limited  resources  of  the  Department  are 
sevOTely  taxed  due  to  the  statutory 
deadlines  imposed,  llie  legislative 
history  which  accompanied  the  Trade 
and  Tariff  Act  of  1984  demonstrates  that 
it  was  the  intent  of  Congress  in 
promulgating  section  620(a)  to  reduce 
the  Department's  costs  and 
administrative  burden  in  determining 
dumping  margins,  and  to  maximize 
efficient  use  of  limited  resources, 
without  loss  of  reasonable  fairness  in 
the  results.  In  the  instant  situation  there 
are  eight  simultaneous  antidumping 
investigations  and  over  260,000  separate 
United  States  transactions  from  the 
countries  under  consideration.  Another 
influential  factor  is  the  need  for 
consistency  in  our  treatment  of  all  the 
flowers  cases.  Although  the  number  of 
transactions  varies  among  the  coimtries 
being  investigated,  uniform  application 
of  the  averaging  methodology  ensures 
that  all  countries  are  treated  on  the 
same  basis. 

Our  decision  to  average  United  States 
price  over  short  periods  of  time  is  also 
based  on  the  fact  that  the  subject 
merchandise  is  perishable.  Because  of 
this  characteristic,  sellers  may  be  faced 
with  the  choice  of  accepting  whatever 
return  they  can  obtain  on  certain  sales 
or  destroying  the  merchandise.  Unlike 
non-perishable  products,  sellers  caimot 
withhold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price. 

We  do  not  believe  that  the  purpose  of 
the  antidumping  duty  law  is  to  render 
such  sales  unfair.  Instead,  in  situations 
like  these  where  the  product  is 
perishable,  we  seek  a  compromise  that 
takes  this  characteristic  into  account. 
We  have  preliminarily  determined  that 
the  best  way  to  achieve  this  is  to 
average  over  short  time  periods,  thus,  in 
essence,  balancing  these  "end  of  the 
day"  sales  with  sales  that  are  not 
undertaken  in  lieu  of  destroying  the 
product.  This  comparison  yields,  in  our 
view,  the  most  accurate  basis  for 
determining  whether  sales  are  at  less 
than  fair  value. 
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As  provided  in  section  772(c)  of  the 
Act.  as  all  the  merchandise  was  sold  to 
unrelated  purchasers  after  importation 
into  the  United  States,  we  used 
exporter's  sales  prices  to  represent  the 
United  States  price.  We  made 
deductions,  where  appropriate,  for  box 
and  sales  commissions,  return  credits, 
brokerage  and  handling,  inland  freight, 
and  credit  expenses.  We  made  an 
addition  for  the  CERTEX  export  rebate. 
Because  the  Generalized  System  of 
Preferences  is  applicable  to  Peruvian 
flowers,  no  U.S.  duty  was  deducted. 

Foriegn  Market  Value 

For  purposes  of  this  investigation,  the 
Department  looked  at  an  extended 
period  of  investigation  of  12  months  in 
order  to  compensate  for  the  seasonality 
of  flower  production  and  sales.  In 
calculating  foreign  market  value,  the 
period  of  investigation  was  broken  into 
two  six-month  periods.  During  each  six- 
month  period,  if  home  market  or  third 
country  sales  occurred  in  three  months 
or  more,  then  the  weighted  average  for 
the  months  with  sales  were  used  for  the 
entire  six-month  period.  When  there 
were  sales  in  two  months  or  less, 
constructed  value  was  used  for  months 
without  sales. 

For  Peru,  the  first  three  months  of  the 
period  of  investigation  have  been 
deemed  hyperinfiationary,  thus  foreign 
market  value  was  calculated  on  a 
monthly  basis  for  these  first  three 
months.  Effective  September  1, 1985,  the 
Government  of  Peru  instituted  inflation 
controls.  We  thus  have  determined  that 
effective  September  1, 1985,  Peru  was 
not  a  hyperinfiationary  economy. 
Therefore,  to  compare  sales  in  the 
second  three-month  period  and  the  final 
six-month  period,  one  weighted-average 
foreign  market  value  was  used  for  each 
period,  consistent  with  our 
determination  to  divide  the  period  of 
investigation  into  two  six-month 
periods. 

As  Flores  Esmeralda,  S.R.L.  had  no 
reported  sales  of  such  or  similar 
merchandise  in  the  home  market  for 
gypsophila,  we  calculated  foreign 
market  value,  where  appropriate,  based 
on  third  country,  packed  prices  to 
unrelated  purchasers  in  the  Federal 
Republic  of  Germany.  Deductions  were 
made,  as  appropriate,  for  inland  freight 
and  brokeage  and  handling.  We  made 
an  addition  for  the  CERTEX  tax  rebate. 
We  made  a  deduction  for  third  country 
credit  expenses  and  third  country 
market  packing.  We  added  U.S.  packing 
to  third  country  prices. 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  foreign  market 


value  based  on  the  constructed  value  of 
miniature  carnations  and  pompon 
chrysanthemums  for  Flores  Esmeralda, 
S.R.L.,  as  there  were  not  sufficient  home 
market  or  third  country  sales  of  such  or 
similar  merchandise.  For  the  preliminary 
determination,  estimated  raw  material 
costs  submitted  by  respondent  were 
adjusted  based  on  actual  raw  material 
costs  reported  in  other  months.  The 
constructed  values  were  adjusted  to 
reduce  the  variations  resulting  from 
fluctuations  in  monthly  production 
volumes.  Where  actual  general  expenses 
were  less  than  10  percent  of  the  cost  of 
materials  and  fabrication,  the  statutory 
minimum  of  10  percent  was  used.  The 
statutory  minimum  profit  of  8  percent 
was  used  since  the  actual  profits  in  the 
third  country  were  not  reported.  We 
added  U.S.  packing  to  constructed 
values.  We  made  a  deduction  for  home 
market  credit  expenses,  and,  where 
appropriate,  we  used  indirect  expenses 
to  offset  other  United  States  selling 
expenses  in  accordance  with  §  353.15(c) 
of  our  regulations. 

Currency  Conversion 

For  comparisons  involving  exporter's 
sales  price  transactions,  we  used  the 
official  exchange  rate  for  the  date  of 
purchase  pursuant  to  section  615  of  the 
1984  Act,  rather  than  §  353.56(a)(2)  of 
our  regulations,  as  it  supersedes  that 
section  of  the  regulations.  Normally,  we 
use  certified  daily  exchange  rates 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  but  no  certified  rates  were 
available  for  Peru.  Therefore,  we  used 
monthly  exchange  rates  published  by 
Bank  of  America,  London,  as  best 
information  available.  We  have 
requested  the  Federal  Reserve  Bank  to 
certify  the  exchange  rates  for  the  period 
of  investigation.  If  the  Federal  Reserve 
Bank  exchange  rates  are  available  we 
will  use  these  certified  rates  for  our  final 
determination. 

Verification        | 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
respondents. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  fi-esh  cut  flowers 
from  Peru  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 


require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margins 
are  as  follows: 


Manufacturer/sellef/«pof1er 


Flores  Esmeralda.  S.R.L. . 
All  others 


Weigmed- 

average 

rftargm 

percentage 


178 
1  78 


Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(njo 
products  .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act,  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  We  will  consider  this  issue  in 
our  final  determination  after  we  make  a 
final  countervailing  duty  determination. 

ITC  Notincation 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  wfll  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  prior 
to  the  later  of  120  days  after  our 
preliminary  affirmative  determination  or 
45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  S  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  9:00  a.m.,  on  December 
15, 1986,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 


S-. 
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request  to  the  Deputy  Assistant 
Secretary,  Import  Administration,  Room 
B-099,  at  the  above  address  within  ten 
days  of  this  notice's  publication. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed.  In  addition,  ten 
copies  of  any  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  December  &  1986.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  Written  views  will 
be  considered  if  received  not  less  than 
30  days  before  the  final  determination 
or,  if  a  hearing  is  held,  within  10  days 
after  the  hearing  transcript  is  available. 

This  determinatioh  is  published 
pursuant  to  section  733(Q  of  the  Act  (19 
U.S.C.  1873b(f)). 
Josefrii  A.  Spetrini, 

Acting  Deputy  Assiatant  Secretary  for  Import 
Administration. 

October  28. 1988. 

(FR  Doa  88-24792  Filed  10-31-86;  8:45  am] 

MLLMO  COOE  M10-€8-H 


National  Oceanic  and  Atmoapheric 
Administration 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
YeHoKvfin  Tuna 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  determination. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NMFS.  in  consultation 
with  the  Department  of  State,  finds  that 
the  Government  of  the  Republic  of 
Vanuatu  is  in  substantial  conformance 
with  U.S.  regulations  governing  the 
taking  of  marine  mammals  incidental  to 
commercial  ttma  purse  seining 
operations.  Therefore,  yellowfin  tuna 
and  yellowfin  tuna  products  may  be 
exported  to  the  United  States  until  such 
time  as  new  regulations  regarding 
yellowfin  tima  are  promulgated  and  new 
findings  required  under  those 
regulations. 

EFFECnVE  date:  November  3, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenned  R.  Hollingshead.  Office  of 
Protected  Species  and  Habitat 
Conservation,  NMFS,  Washington,  DC 
20235  (202/673-5351). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NMFS  published  regulations  in 
the  Federal  Register  on  December  23, 
1977  (42  FR  64548-64580)  ^nremlng  the 
taking  of  marine  maramaU  incidental  to 
commercial  fishing  operations.  Hiese 


regulations  were  repromulgated  on 
October  31, 1980  (45  FR  72178-72196). 
Included  in  these  regulations  are 
provisions  concerning  the  importation  of 
yellowfin  tuna  and  tuna  products  from 
nations  whose  vessels  participate  in  the 
yellowfin  tuna  purse  seine  fishery  in  the 
eastern  tropical  Pacific  Ocean  (ETP). 
Effective  January  1, 1978,  these 
importation  provisions  made  the 
importation  of  yellowfin  tuna  and  tuna 
products  from  nations  known  to  be 
involved  in  the  ETP  fishery  contingent 
upon  certain  findings  by  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator).  The  Assistant 
Administrator  must  find  (a)  that  the 
fishing  operations  of  the  nation 
concerned  ".  .  .  are  conducted  in 
conformance  with  U.S.  regulations  and 
standards  .  .  ."  or  (b)  that ".  .  . 
although  not  in  conformance  with  these 
regulations  such  fishing  is  accomplished 
in  a  manner  which  does  not  result  in  an 
incidental  mortality  and  serious  injury 
in  excess  of  that  which  results  from  U.S. 
fishing  operations  under  these 
regulations."  To  ensure  that  the 
conditions  under  which  the  original 
finding  was  made  continue  to  exist  the 
Assistant  Administrator  requires  an 
annual  update  of  the  items  Usted  in 
S  216.24(e)(5)(ii). 

Finding  of  Conformance 

On  October  22, 1986.  the  Government 
of  the  Republic  of  Vanuatu  submitted 
information  under  50  CFR  216.24(e)  and 
requested  that  Vanuatu-flag  tuna  purse 
seine  operations  be  found  in 
conformance  with  U.S.  regulations.  The 
NMFS  has  reviewed  this  information 
and  has  determined  that  Vanuatu-flag 
purse  seine  vessels  are  fishing  in 
substantial  conformance  with  U.S. 
regulations  regarding  the  protection  of 
porpoise.  Therefore,  yellowfin  tima 
yellowfin  tuna  products  may  be 
exported  to  the  United  States.  This 
finding  of  conformance  will  remain  in 
effect  until  90  days  after  the  new 
regulations  regarding  the  importation  of 
yellowfin  tuna  become  effective  (see  51 
FR  28963,  August  13, 1986).  On  that  date, 
all  findings  of  conformance  made  under 
the  current  regulations  will  terminate 
and  any  nation  purse  seining  in  the  ETP 
that  does  not  have  a  new  finding  will  be 
prohibited  from  exporting  yellowfin  tuna 
to  the  United  States. 

The  information  considered  in 
Vanuatu's  finding  is  summarized  bdow: 

(a)  Fleet  The  RepubUc  of  Vanuatu  has 
three  purse  seine  vessels,  the  Grenadier, 
the  American  Eagle  and  the  Sandra  C. 
The  Grenadier  and  American  Eagle 
^ansferred  horn  U.S.  to  Vanuatu  flag  in 
1985  and  the  Sandra  C.  in  1966.  These 
three  vessels  have  a  combined  carrying 


capacity  of  3,515  tons  and  therefore 
make  up  less  than  3  percent  of  the  ETP 
tuna  fleet's  carrying  capacity. 

(b)  Gear  and  Techniques.  The 
Goverrmient  of  Vanuatu  has  certified 
that  all  three  Vanuatu-flag  purse  seine 
vessels  use  the  same  gear  and 
techniques  as  required  on  U.S.  vessels. 
In  addition,  the  Inter-American  Tropical 
Tuna  Commission  (lATTC)  has 
confirmed  that  the  American  Eagle  and 
Grenadier  are  eqmpped  with  safety 
panels,  and  other  dolphin  rescue  gear 
similar  to  panels  and  gear  required  by 
regulations  for  U.S.  purse  seine  vessels. 
They  also  perform  the  backdo%vn 
procedure  when  porpoise  are  captured 
and  position  crewmen  as  rescuers  in  the 
backdown  area.  The  gear  and  porpoise 
release  procedures  of  the  Sandra  C. 
have  not  been  observed  by  LATTC  but 
that  vessel  will  carry  an  observer  later 
this  year.  All  three  vessels  carry  high 
intensity  floodlights  for  use  during  dark 
backdowns. 

(c)  Mortality.  As  the  Vanuatu  purse 
seine  vessels  did  not  change  flag  and 
take  lATTC  observers  until  late  in  1985, 
there  is  insufficient  data  to  project  their 
1985  mortality.  However,  as  Vanuatu- 
flag  purse  seine  vessels  have  been 
confirmed  by  the  LATTC  to  be  using  the 
porpoise  rescue  gear  and  procedures 
required  for  U.S.  vessels,  mortality  rates 
are  expected  to  be  similar  to  that 
incurred  on  U.S.vesseIs. 

(d)  Observers.  The  Government  of  the 
Republic  of  Vanuatu  participates  in  the 
LATTC  observer  program.  In  1985, 40 
percent  of  the  fleet's  trips  were  covered. 
For  1986,  27  percent  of  the  fleet's  trips 
have  been  covered  but  will  increase 
later  this  year  as  two  more  observer 
placements  are  expected. 

The  information  submitted  by  the 
Government  of  the  Republic  of  Vanuatu 
in  requesting  a  finding  of  conformance 
by  the  United  States  is  available  to  the 
public  at  the  information  contact 
address  set  out  above. 

Dated:  October  28. 1988. 
Camwii  J.  Bloodin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

(FR  Doc.  88-24758  Filed  10-31-86;  8:45  am] 
■nxMo  coot  asio-zt-M 


Pacific  Fiehery  Management  Council; 
Pul>lic  Meetings 

aoency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  and  its  advisory  entities  will 
convene  public  meetings,  November  Ib- 
2a  1966.  at  the  Red  Lion  Motor  Inn- 


I 
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Columbia  River.  1401  North  Hayden 
Island  Drive.  Portland.  OR,  as  follows: 
Council— Yfill  convene  November  19 
at  9  a.m.  with  an  executive  session  (not 
open  to  the  public)  to  discuss  litigation 
and  personnel  matters.  The  general 
session  (open  to  the  public)  will  convene 
at  10  a.m.  to  consider  administrative 
matters,  including  appointment  of 
members  to  the  Scientific  and  Statistical 
Committee  (SSC),  and  the  groundfish, 
salmon,  and  anchovy  advisory 
subpanels  for  1987  through  1988.  The 
Council  also  will  hear  reports  on  the 

1986  groundfish  fishery  and  the  final 

1987  estimates  for  groundfish  acceptable 
biological  catch  (ABC);  domestic  annual 
harvest;  domestic  annual  processing, 
and  total  attorwable  level  of  foreign 
fishing.  The  Council  will  then  adopt 
specifications,  determine  optimum 
yields,  and  adopt  management  measures 
to  be  recommended  to  the  Secretary  of 
Commerce  for  implementation  in  1987. 
Other  groundfish  matters  on  the  agenda 
include  consideration  of  foreign  fishing 
applications;  definitions  of  ABC  and 
other  terms;  plan  amendment  issues  for 
1988,  and  long-term  sablefish 
management.  There  will  be  a  public 
comment  period  at  4:45  p.m. 

On  November  20,  the  Council  will 
hear  salmon  management  matters, 
including  a  report  on  the  1986  ocean 
fishery;  plan  amendment  issues  for  1988; 
the  1987  management  schedule  and 
process;  a  hooking  mortality  study 
review,  and  a  report  on  the  Klamath 
River  Salmon  Management  Group 
meeting. 

Groundfish  Select  Group— will 
convene  at  8  a.m.,  November  18,  to 
develop  recommendations  for 
management  measures  for  the  balance 
of  1986  and  1987. 

SSC — will  convene  at  1  p.m., 
November  18  to  consider  matters  on  the 
Council  agenda.  On  November  19  the 
SSC  will  reconvene  at  8  a.m. 

Groundfish  Advisory  Subpanei—wiW 
convene  at  1  p.m.,  November  18,  to 
consider  groundfish  matters  on  the 
Council  agenda. 

Council  Performance  Select  Group — 
will  convene  at  7  p.m.,  November  18  to 
review  the  staff  report  on  Council 
performance  and  comments  received  on 
the  report,  and  determine  a  process  for 
further  evaluation  of  the  issues 
presented  in  the  report  and  comments 
received. 

Foreign  Fishing  Committee — will 
convene  at  7  p.m.,  November  18,  to 
review  any  foreign  fishing  applications 
received. 

Budget  Committee — will  convene  at  7 
a.m..  November  19  to  consider  the  1986 
and  1987  budget  status. 


Salmon  Select  Group — will  convene 
at  1  p.m.,  November  19  to  review  the 
schedule  and  process  for  developing  the 
1987  management  measures. 

Soltonstall-Kennedy  (S-K)  Criteria 
Committee — will  convene  at  7  a.m., 
November  20  to  establish  procedures  for 
reviewing  S-K  proposals. 

Detailed  agendas  for  all  of  the  above 
meetings  will  be  available  to  the  public 
on  November  7.  For  further  information 
contact  Joseph  C.  Greenley.  Executive 
Director,  Paciflc  Fishery  Management 
Council,  Metro  Center,  2000  SW  First 
Avenue,  Suite  420,  Portland  OR  97201; 
telephone:  (503)  221-6352 

Dated:  October  29. 1986. 

Carmen ).  BionifiD. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Services. 
(FR  Doc.  85-24794  Filed  ia-31-«8:  8:45  am) 

BOXING  COOE  3S10.23-H 


COMMITTEE  FOR  THE 
IMPLEMEKTATION  OF  TEXTILE 
AGREEMENTS 

Import  Limit  for  Certain  Cotton,  Wool 
and  Man-Made  Rber  Sweaters 
Assembled  In  the  Norttiem  Mariana 
Islands  (CNMI)  From  Imported  Parts 

October  29, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.G.  11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  1. 
1986.  For  further  information  contact 
Pamela  Smith,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377^212. 

Background 

On  October  22, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
42750)  announcing  that,  effective  on 
April  15, 1985,  cotton,  wool  and  man- 
made  fiber  sweaters  in  Categories  345. 
445,  446,  645  and  646,  determined  by  the 
U.S.  Customs  Service  to  be  products  of 
foreign  countries  or  foreign  territories 
and  exported  from  the  Commonwealth 
of  the  Northern  Mariana  Islands 
(CNMI),  and  certified  to  have  been 
assembled  in  the  CNMI,  may  be  entered 
into  the  United  States  for  consumption, 
or  withdrawn  from  warehouse  for 
consumption,  in  an  amount  not  to 
exceed  73,500  dozen.  This  limited 
exception  was  to  be  effective  for 
sweaters  exported  from  the  CNMI 
during  the  period  which  began  on 


November  1. 1985  and  extends  throu^ 
October  31, 1988. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  this  exception  is  being 
continued  for  good;  exported  on  and 
after  November  1. 1986  and  extending 
through  October  31, 1987.  The  amount  is 
being  increased  to  100.000  dozen,  with  a 
wool  sublimit  not  to  exceed  15.000 
dozen,  contingent  upon  certiflcation 
from  the  United  States  Government  by 
January  1. 1987  that  40  percent  of  local 
labor  is  used  in  production  of  textile 
products.  If  this  requirement  is  not 
fulfilled,  the  limit  will  revert  to  77,910 
dozen,  the  standard  increase  based  on 
last  year's  limit 

A  certification  will  continue  to  be 
required  and  will  be  issued  by  the 
authorities  in  the  CNMI  prior  to 
exportation  as  verification  of  assembly 
in  the  CNMI.  A  facsimile  of  the 
certification  stamp  was  published  in  the 
Federal  Register  on  September  9, 1985 
(50  FR  36645). 

For  those  sweaters  properly  certified, 
no  export  visa  or  license  will  be 
required  from  the  country  of  origin  of  the 
merchandise,  and  imports  entered  under 
this  procedure  will  not  be  charged  to 
limits  established  for  exports  from  the 
country  of  origin.  Exports  of  sweaters  in 
Categories  345.  445. 446. 645  and  646. 
which  are  not  accompanied  by  a 
certification  and  those  in  excess  of 
100,00  dozen,  will  require  the 
appropriate  visa  or  export  license  from 
the  country  of  origin  and  will  be  subject 
to  any  other  applicable  restriction. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements, 

October  29, 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1834),  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  effective  on 
November  1, 1986,  you  are  directed  to  permit 
entry  or  withdrawal  from  warehouse  for 
consumption  in  the  United  States  of  100,000 
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dozen  coUon.  wool  and  man-made  flber 
textile  products  in  Categories  345. 446. 446, 
645  and  646,  with  a  wool  sublimit  for 
Categories  445  and  446  not  to  exceed  15,000 
dozen,  the  product  of  any  foreign  country  or 
foreign  territory,  as  determined  under 
Customs  Regulation  Part  12,  {  12.130  and 
which  have  been  certiHed  as  assembled  in 
the  Commonwealth  of  the  Northern  Marianas 
Islands  (CNMI)  and  exported  to  the  United 
States  during  the  twelve-month  period 
beginning  on  November  1, 1986  and  extending 
through  October  31. 1987.  You  are  directed 
not  to  require  any  otherwise  applicable 
export  visa  or  license  and  not  to  diarge 
against  any  otherwise  applicable  import 
restriction  sweaters  subject  to  this  provision. 
A  certification  will  be  issued  by  the 
authorities  in  the  CNMI  prior  to  exportation 
as  verification  of  assembly  in  the  CNMI.  A 
facsimile  of  the  certification  stamp  has  been 
provided. 

Imports  of  cotton,  wool  and  man-made 
fiber  textile  products  in  Categories  345, 445, 
446, 645  and  646,  assembled  in  the  CNMI,  but 
not  of  the  CNMI  origin  which  are  not 
accompanied  by  a  certification  and  those  in 
excess  of  100,000  dozen  exported  during  the 
twelve-month  period  beginning  on  November 
1, 1986  and  extending  through  October  31, 
1987  will  require  the  appropriate  visa  or 
export  lic^se  from  the  country  of  origin  and 
will  be  charged  to  any  applicable  quota. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  PR 
15175),  May  3, 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607),  December  30, 1963  (48 
FR  57584),  April  4. 1984  (49  FR  13397),  June  28, 
1984  (49  FR  28622),  July  16, 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Sincerely, 
William  H.  Houston  UI. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 

[FR  Doc.  86-24784  Filed  10-31-86;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  87-C0001] 

Black  and  Decker  (U^.),  Inc^  A 
Corporation;  Proviskxial  Acceptance 
of  a  Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act. 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 


which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  A^-eement  with  Black  and 
Decker  (U.S.).  Inc..  a  corporation. 
DATC:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  it's 
contents  by  niing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
18.1986. 

AODRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  OfBce  of 
the  Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 
FOR  RMTHEII  INFORMATION  CONTACR 
Melvin  L  Kramer,  Directorate  for 
Compliance  and  Administrative 
Litigation.  Constmier  Product  Safety 
Commission,  Washington.  DC  20207; 
telephone  (301)  492-6626. 

Dated:  October  21. 1986. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
SUFPUMCNTARY  information: 

Consumer  Product  Safety 
CommisskHi 

[CPSC  No.  87-COOOll 

Settlement  Agreement  and  Order 

In  the  matter  of  BLACK  &  DECKER  (U.S.) 
INC.,  a  corporation. 

1.  This  Settlement  Agreement  is  made  by 
and  between  Black  ft  Decker  (U.S.)  Inc.,  a 
corporation,  (hereinafter  "Black  ft  Decker") 
and  the  staff  of  the  Consumer  Product  Safety 
Commission  (hereinafter  "stafT')  to  resolve 
the  staff  allegations  described  herein. 

2.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to  Black  ft 
Decker,  and  to  each  of  its  successors  and 
assigns. 

/.  The  Parties 

3.  Black  ft  Decker  is  a  corporation 
organized  and  existing  under  the  laws  of  the 
State  of  Maryland  with  its  principal  corporate 
offices  located  at  701  E.  Joppa  Road, 
Baltimore,  Maryland  21204. 

4.  Black  ft  Decker  is  a  manufacturer,  as  that 
term  is  defined  in  section  3(a)(4)  of  the 
Consumer  Product  Safety  Act  (CPSA),  15 
U.S.C.  2052(a)(4).  of  certain  weed/grass 
trimmers  (hereinafter  "trimmers")  which  it 
has  distributed  in  commerce. 

5.  The  trimmers  are  consumer  products,  as 
defined  in  section  3(a)  of  the  CPSA.  15  U.S.C. 
2052(a). 

6.  The  "staff"  is  the  staff  of  the  Consumer 
Product  Safety  Commission,  an  independent 
regulatory  Commission  of  the  United  States 
of  America  (hereinafter  "Commission") 
created  pursuant  to  section  4  of  the  CreA.  as 
amended,  15  U.S.C.  2053. 

//.  Staff  Allegations 

7.  From  1981-1984.  Black  ft  Decker 
manufactured  and  distributed  in  commerce 


approximately  647.000  units  of  the  weed/ 
graM  trimmers.  The  model  numbers  were 
Black  ft  Decker  model  numbers  8243  (Types  1 
and  2),  8251  (Types  1  and  2]  and  8255  (Type 
1):  Montgomery  Ward  model  numbers 
XBA2008A.  XBA209Ba  and  XBA2099A:  and 
McCulloch  model  numbers  MAC30  (Type  1). 
and  MAC40  (Type  2). 

&  On  March  4. 1986,  Ae  firm  reported  to 
the  staff  that  the  fan  and  cap  hub  assembly  of 
this  product  may  fracture  during  use,  Aereby 
throwing  plastic  pieces  out  from  under  the 
guard  whidi  could  cut  or  bruise  the  user  and/ 
or  bystanders. 

9.  Before  reporting  to  the  staff.  Black  ft 
Decker  was  aware  of  approximately  102 
incidents  of  product  failure,  beginning  in 
1982.  A  laceration  or  bruise  injury  was 
alleged  by  the  complainant  in  82  of  the 
incidents. 

10.  The  staff  is  now  aware  of  a  total  of  139 
incidents. 

11.  In  addition.  Black  ft  Decker  had  alerted 
its  service  centers  in  late  1964  of  this  problem 
and  iasued  guidelines  for  replacing  the 
product  under  the  warranty. 

12.  The  staff  further  alleges  that  Black  ft 
Decker  possessed  sufficient  information  well 
in  advance  of  the  March  4, 1986  reporting 
date  to  reasonably  support  the  conclusion 
that  these  trimmers  contained  a  defect  which 
could  create  a  sulntantial  product  hazard  but 
failed  to  report  that  information  to  the 
Commission  in  a  timely  manner  as  required 
by  section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b). 

///.  Agreement  of  the  Parties 

13.  Black  ft  Decker  and  the  staff  agree  that 
the  Commission  has  jurisdiction  in  this 
matter  over  Black  ft  Decker  and  over  the 
trimmers. 

14.  Without  admitting  the  existence  of  a 
substantial  produce  hazard  or  a  violation  of 
any  reporting  requirements  under  section 
15(b]  of  the  CPSA.  15  U.S.C.  2064(b)  Black  ft 
Decker  agrees  to  pay  to  the  Commissioa  in 
accordance  with  the  attached  Order,  a  civil 
penalty  sum  of  $85,000  within  30  days  of  the 
final  acceptance  of  this  Settlement 
Agreement  and  service  of  the  Commission's. 
Order  on  Black  ft  Decker.  This  penalty 
payment  constitutes  a  settlement  of  any 
violations  of  the  requirements  of  sections 
15(b)  and  19(a)  (3)  and  (4)  of  the  CPSA.  15 
U.S.C.  2064  and  2068(a)  (3)  and  (4),  that  may 
be  alleged  on  the  basis  of  the  information 
that  the  Commission  staff  currently  possesses 
concerning  these  trimmers. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the  Commission. 
Black  ft  Decker  knowingly,  voluntarily  and 
completely,  waives  any  rights  it  may  have  in 
this  matter  (1)  to  an  administrative  or  judicial 
hearing.  (2)  to  judicial  review  or  other 
challenge  or  contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a  determination 
by  the  Commission  whether  a  violation  has 
occurred,  and  (4)  to  a  statement  of  findings  of 
fact  and  conclusions  of  law.  Should  the 
Commission  decide  not  to  accept  and  adopt 
this  Settlement  Agreement  and  Order,  the 
Settlement  Agreement  and  Order  shall  have 
no  force  and  effect. 


16.  For  porpoM*  of  ntdian  •(b)  of  the 
CPSA.  IS  U^C  2065(b).  this  matter  ahaU  be 
treated  aa  if  a  oomplaiiri  had  ieaaad  and  the 
Settlement  Agreement  and  Order  will  be 
made  availaMe  to  the  public. 

17.  Upon  provisiaoal  acceptance  of  thia 
Settlement  Agreement  and  Order  by  the 
Conunission.  this  Settlement  Agreement  and 
Order  shall  be  placed  on  the  public  record 
and  the  provisional  acceptance  of  the 
agreement  shall  be  announced  in  the  Federal 
Register  in  accordance  with  the  procedure  set 
forth  in  16  CFR  lll&20(e).  If  the  Commission 
does  not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and  Order 
within  15  days,  the  Settlement  Agreement 
and  Order  will  be  deemed  finally  accepted  on 
the  leth  day  after  the  date  of  the 
announcement  in  the  Federal  Register,  in 
accordance  with  16  CFR  1118.20(f). 

18.  Upon  final  Commission  acceptance  of 
this  Settlement  Agreement  and  Order,  the 
Commission  shall  enter  the  incorporated 
Order  and  make  the  Settlement  Agreement 
and  Order  available  for  public  review  at  the 
Office  of  Secretary,  Consumer  Product  Safety 
Commission.  This  Settlement  Agreement  and 
Order  becomes  effective  only  upon  such  final 
acceptance  by  the  Commission  and  service 
upon  Black  &  Decker. 

19.  The  requirements  of  the  Settlement 
Agreement  and  the  Order  resolve  all  issues 
that  have  arisen  or  could  arise  under  section 
15(b)  of  the  Consumer  Produce  Safety  Act, 
with  respect  to  the  allegations  contained  in 
Paragraphs  7-12,  supra,  and  are  in  addition 
to  and  not  to  the  exclusion  of  other  remedies 
under  the  Consumer  Product  Safety  Act. 

20.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA,  15  U.S.C.  2051  et  seq.,  and  that  a 
violation  of  the  Order  wiU  subject  Black  & 
Decker  to  appropriate  legal  action. 

21.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement  and 
Order  may  be  used  to  vary  or  to  contradict  its 
terms. 

22.  Nothing  in  this  Agreement  should  be 
construed  as  limiting  Black  ft  Decker's 
obligation  to  report  pursuant  to  section  15(b) 
of  the  CPSA. 

Dated:  September  15, 1986. 
Black  &  Decker  (U.S.)  Inc. 
Charles  L  Costa, 
Vice  President. 

The  Consumer  Produce  Safety,  Commission 
Melvin  I.  Kramer, 

Counsel  for  the  Consumer  Product  Safety 
Commission. 

Dated:  September  29, 1966. 
David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 
Compliance  and  Administrative  Litigation. 

Order 

Upon  consideration  of  the  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered,  that  Black  ft  Decker  shall  pay 
within  30  days  of  final  acceptance  of  this 
final  Settlement  Agreement  and  entry  of  this 
Order,  a  civil  penalty  in  the  sum  of  $BS,000  to 
the  Consumer  Product  Safety  Commission  for 
transference  to  the  U.S.  Treasury. 


Provisionally  aecepted  on  the  28th  day  of 
October,  1986, 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consuwer  Product  Safety 

Commission. 

(FR  Doc.  86-24829  Piled  10-31-66;  8.-4S  am] 
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DEPARTMENT  OF  ENERGY 

BonnevUte  Power  Administration 

Proposed  Long  Term  Intertie  Acess 
Policy  and  Announcement  of  Public 
Meetings 

AQENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTKM:  Notice  of  proposed  policy; 
announcement  of  technical  discussion 
session  on  the  proposed  policy,  public 
comment  meetings  on  the  proposed 
policy  and  the  draft  intertie 
development  and  use  environmental 
impact  statement;  and  request  for 
comment. 

BPA  File  No.:  TIE-1.  BPA  requests 
that  all  comments  submitted  in  response 
to  this  notice  ccmtain  the  file  number 
designation  TIB-1. 
SUMMARY:  BPA  is  announcing  the 
availability  of  its  Proposed  Long  Term 
Intertie  Access  Policy  (lAP)  for  public 
review  and  comment.  The  LAP  will 
define  long-term  access  to  the  Federally 
owned  portion  of  the  Pacific  Northwest- 
Pacific  Southwest  Interties  (Intertie). 

This  proposed  policy  reflects 
information  and  experience  received 
since  implementation  of  the  Near  Term 
lAP  on  September  7, 1984,  as  well  as 
comments  received  at  various  public 
meetings  held  by  BPA  and  comments 
received  on  the  March  11, 1986,  Long 
Term  lAP  discussion  paper.  The  final 
Long  Term  lAP  is  expected  to  be 
implemented  on  or  about  July  1, 1987. 

Responsible  Official:  Mr.  James  L. 
Jones,  Deputy  Power  Manager,  is  the 
official  responsible  for  the  development 
of  the  Interties  Access  Policy. 
DATES:  BPA  hat  scheduled  a  technical 
discussion  session  to  clarify  the 
proposed  policy.  This  meeting  will  be 
held  on:  November  19, 198ft— 1  p.m.-5 
p.m..  Viscount  Hotel,  Crater  Lake  and 
Mt.  Jefferson  Rooms,  1441  NE.  Second 
Avenue,  Portland,  Oregon. 

BPA  also  has  scheduled  several  public 
comment  meetings  to  receive  comments 
on  both  the  proposed  policy  and  the 
Draft  Interties  Development  and  Use 
Environmental  Impact  Statement  (IDU 
DEIS).  Dates  and  times  for  these 
meetings  are  listed  below: 
December  9, 1986 — 10  a.m.-2  p.m., 

Hyatt-Regency,  Calvin  Simmons, 


Room  4. 1001  Broadway,  Oakland, 

California. 
December  10, 198^—1  p.m.-3  p.m..  Red 

Lion  at  Jantzen  Beach,  Cladcamas 

Room.  909  North  Hayden  Island  Drive, 

Portland,  Oregon. 
December  11, 198ft— 7  p.m.-lO  p.m. 

Thunderbird  Motor  Inn,  Conference, 

Room,  3612  South  Sixth  Street, 

Klamath  Falls.  Oregon. 

BPA  will  hold  additional  public 
meetings  on  request.  To  arrange  for  a 
meeting,  contact  Ms.  Shirley  IVice,  (503) 
230-4261,  by  November  14. 1986. 

BPA  will  accept  oomments  on  the 
proposed  policy  through  January  2. 1987. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Public  Involvement 
Manager,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Public  Involvement  office  at  the 
address  listed  above,  503-230-3478. 
Oregon  callers  outside  of  Portland  may 
call  toll-free  800-452-8429;  callers  in 
California,  Idaho,  Montana,  Nevada, 
Utah.  Washington,  and  Wyoming  may 
call  toll-free  800-547-6048.  Information 
may  also  be  obtained  from: 

Mr.  Georgia  Gwinnatt,  Lower  Columbia 
Area  Manager,  Suite  288, 1500  Plaza  Building, 
1500  NE.  Irving  Street.  Portland.  Oregon 
97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District  Manager, 
Room  206,  211  East  Seventh  Avenue,  Eugene, 
Oregon  97401,  503-687-6952. 

Mr.  Wayne  Lee,  Upper  Columbia  Area 
Manager,  Room  561,  West  920  Riverside 
Avenue,  Spokane,  Washington  99201, 509- 
456-2518. 

Mr.  George  E.  Eskridge,  Montana  District 
Manager,  BOO  Kensington.  Missoula.  Montana 
59801,  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  P.O.  Box  741,  Wenatchee, 
Washington  98801,  509-662-4377,  extension 
379. 

Mr.  Terry  Esvelt,  Puget  Sound  Area 
Manager,  415  First  Avenue  North,  Room  250, 
Seattle.  Washington  98109, 20&-442-413a 

Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  West  101  Poplar,  Walla 
Walla,  Washington  99362,  5e&-522-622a 

Mr.  Robert  N.  LaffeL  Idaho  Falls  District 
Manager,  531  Lomax  Street,  Idaho  Falls. 
Idaho  83401.  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise  District 
Manager,  Owyhee  Plaza.  Suite  245, 1109  Main 
Street,  Boise,  Idaho  83707, 208-334-0137. 

SUPPLEMENTARY  INTORMATION: 
Table  of  Contents 

I.  Background 

A.  Legal  Authority 

B.  Process  to  Date 
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II.  Proposed  Long  Term  interties  Access 

Policy 
A.  Definitions 
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B.  Term 

C.  Conditions  for  kitertiea  Acceu 

O.  Interties  Capacity  Reserved  for  BPA 
E.  Assured  Deliveiy  for  Interties  Access 

1.  Exhibit  B  for  Scheduling  Utilities 

2.  Assured  Delivery  for  Finn  Power 
Contracts  of  Scheduling  Utilities 

3.  Assured  Delivery  for  Capacity 
Contracts  of  Scheduling  Utilities 

4.  Assured  Delivery  for  Capacity/Energy 
and  Seasonal  Exchange  Contracts  of 
Scheduling  Utilities 

5.  Assured  Delivery  for  Finn 
Displacement  Supported  Sales 

6.  Assured  Delivery  for  Section  9(i)(3) 
Priority  Resources 

7.  Implication  on  BPA's  Obligation  to 
Serve  Pacific  Northwest  Load 

8.  Requests  for  Assured  Delivery  and 
Scheduling  Requirements 

F.  Formula  Allocation  Methods 

G.  Access  for  Qualified  Extraregional 
Resources 

H.  Special  Provisions  for  Canadian 

Resources 

I.  Procedures  for  Review  of  Compliance 

and  Remedies 

I.  Exhibits 

I.  Background 

The  Pacific  Northwest-Pacific 
Southwest  Intertie  (Intertie)  is  the  high- 
voltage  transmission  system  Uiat 
connects  the  Pacific  Northwest  with  the 
Pacific  Southwest.  The  Intertie  currently 
consists  of  three  high-voltage 
transmission  lines;  two  500-kilovoIt  (kV) 
alternating-current  (AC)  lines  and  one 
1000-kV  direct-current  (DC)  line.  The  AC 
lines  extend  from  John  Day  Substation 
near  John  Day  Dam  on  the  Columbia 
River  in  Oregon  to  the  Lugo  Substation 
near  Los  Angeles.  The  interconnect  with 
other  transmission  lines  at  eight  points. 
The  DC  line  runs  from  the  Celilo  Station 
near  The  Dalles  Dam  in  Oregon  to  the 
Sylmar  Station  near  Los  Angles.  The 
line  transmits  power  directly  between 
the  Pacific  Northwest  and  Southern 
California.  Present  capability  of  the 
three  Intertie  lines  is  approximately  5200 
MW— about  3200  MW  on  the  two  AC 
lines  and  2000  MW  on  the  DC  line. 

Ownership  of  the  AC  Intertie  north  of 
the  Oregon  border  is  primarily  by  BPA. 
One  line  segment  from  Grizzly 
Substation  to  Malin  Substation  is  owned 
by  the  Portland  General  Electric 
Company  and  some  facilities  are  owned 
by  Pacific  Power  and  Light  Compcuiy. 
BPA  is  the  owner  of  the  DC  Intertie 
north  of  the  Oregon  border.  Ownership 
of  the  AC  and  DC  Intertie  south  of  the 
Oregon  border  is  divided  among  private 
and  public  utilities  in  California. 

In  the  summer  of  1983,  BPA's 
Administrator  began  to  explore  the 
development  of  an  Intertie  Access 
Policy  to  enhance  BPA's  power 
marketing  efforts  and  ability  to  recover 
revenues,  and  to  provide  certainty  with 
respect  to  BPA's  and  others'  fiim  and 


nonfinn  transactions  with  Southwest 
utilities,  fai  September  1083,  BPA 
implemented  an  Interim  lAP.  In  June 
1985,  upon  completing  an  BoviioiuDental 
Assessment  and  Finding  of  No 
Si^ficant  Impact  (FONSI)  <»  the  Near 
Term  lAP,  BPA  implemented  the  Near 
Term  lAP.  This  policy  ivill  continue  in 
efiect  imtil  it  is  superseded  by  a  Long 
TermlAP. 

When  formulating  and  implementing 
the  Near  Term  lAP.  BPA  antic^Mted 
development  of  a  Long  Term  lAP.  This 
phased  approach  recognized  that  there 
are  both  long-term  and  short-term 
Intertie  issues.  The  Near  Term  lAP 
resolved  immediate,  discrete  access 
issues  resulting  from  the  immediate 
surplus  and  revenue  conditions.  It  also 
provides  a  solid  basis  for  operating  until 
a  Long  Term  lAP  is  in  effect 

In  developing  the  Proposed  Long  Term 
policy,  BPA  has  examined  many  issues 
concerning  use  by  BPA  and  Scheduling 
Utilities  of  the  BPA-c(Hitrolled  share  of 
existing  and  future  Intertie  facilities, 
including:  Access  for  new  resources, 
extraregional  resources,  and  resources 
qualifymg  under  section  9(i)(3)  of  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  (Pacific 
Northwest  Power  Act);  use  of  the 
Intertie  for  various  types  of  power 
tranactions,  including  the  trade-off 
between  firm  and  nonfinn  power 
transactions,  and  capacity 
arrangements;  and  provisions  to  protect, 
mitigate,  and  enhance  fish  and  wildlife 
resources. 

A.  Legal  Authority 

The  Pacific  Northwest  Preference  Act, 
16  U.S.C.  837(e),  authorizes  the  BPA 
Administrator  to  make  first  use  of  die 
Federal  Intertie  lines  to  cany  Federal 
surplus  power  to  the  Pacific  Southwest 
Only  after  BPA's  needs  are  met  may  any 
excess  capacity  be  made  available  to 
non-Federal  entities.  Congress 
reaffirmed  this  position  in  the  Federal 
Columbia  River  Transmission  System 
Act  of  1974  (Transmission  System  Act 
16  U.S.C.  838(d)),  and  in  the  Pacific 
Northwest  Power  Act  (16  U.S.C.  839f(i)). 
In  April  1985.  the  Ninth  Circiut  Court  of 
Appeals  affirmed  the  priority  for  Federal 
needs,  BPA's  authority  to  allocate 
available  Intertie  capacity,  and  the 
authority  to  restrict  the  actxss  of 
extraregional  entities.  ( Loa  Angeles 
Department  of  Water  and  Power  v. 
Bonneville,  750  F.2d  684  (9th  Cir.  1985) 
{LADWP\.] 

B.  Process  to  Date 

The  development  of  BPA's  lAP  stated 
on  July  22, 1983,  with  a  Notice  of  Intent 
to  Develop  Intertie  Policy  (48  FR  33515). 
BPA  met  with  numerous  organizations 


and  interast  gfoops  to  identify,  discuss, 
and  seek  notice  on  the  issues  in 
response  to  the  July  22  Notice.  After 
several  roimds  of  public  scoping  and 
conmient  it  became  clear  that  some 
Intertie  access  issues  had  to  be 
addressed  immediately,  while  others 
could  be  addressed  only  through  the 
development  of  a  long  term  policy. 

A  draft  interim  Near  Tenn  LAP  was 
published  on  July  sa  1964.  After  a 
comment  period,  the  Interim  Near  Term 
LAP  became  effective  on  September  7, 
1984.  The  initial  term  of  this  policy  was 
to  be  approximately  6  months  to  allow 
for  continuing  public  discussion 
environmental  analyses,  and  on 
opportunity  to  gain  operational 
experienee  under  the  policy.  (The  poUcy 
in  effect  during  this  time  is  reifemd  to  as 
the  Interim  lAP  to  distinguish  it  from  the 
final  Near  Term  lAP.)  BPA 
simultaneously  began  the  scoping 
process  to  develc^  on  Environmental 
Impact  Stetement  (EIS)  on  a  Long  Terra 
lAP. 

On  January  31. 1965,  a  draft  Near 
Term  lAP  was  distributed  diat 
incmporatsd  informatian  and 
experience  received  under  the  Interim 
LAP.  BPA  requested  ccMnments, 
particidarly  on  the  specific  aspects  of 
this  Near  Term  LAP  tfiat  had  dianged 
bom  the  Interim  lAP.  After  a  comment 
period,  the  final  Near  Term  lAP  was 
adopted  on  Jtme  1, 1965,  to  be  in  effect 
until  it  is  superseded  by  the  Long  Term 
L\P. 

lliroughout  the  development  of  the 
Near  Term  LAP  and  the  Proposed  Long 
Term  LAP,  BPA  simultaneously  worked 
on  the  environmentel  issues  associated 
with  these  policies.  BPA  prepared  an 
Environmental  Assessment  on  the  Near 
Term  lAP  Uiat  was  approved  by  the 
Department  of  Energy  on  March  7, 1985. 
This  Environmental  Assessment 
supported  a  FONSI  and  was  approved 
by  Uie  Department  of  Energy  on  May  31. 
1985. 

A  Federal  Register  Notice  of  Intent  to 
prepare  an  EIS  on  the  Long  Term  lAP 
was  published  on  October  15, 1984.  The 
title  of  the  EIS  was  changed  from  "Long 
Term  Intertie  Access  Policy  EIS"  to 
"Intertie  Deveopment  and  Use  EIS." 
(IDU  EIS)  reflecting  the  fact  that  the 
analyses  for  the  EIS  includes  potential 
and  planned  expansions  of  Intertie 
capacity  as  well  as  policies  conceniing 
access  to  the  Intertte.  The  IDU  EIS 
addresses  the  interaction  between 
Intertie  capacity  and  lAP  alternatives  in 
order  to  determine  the  potential 
environmental  effects  of  decisions 
pertaining  to  the  development  and  use 
of  the  Intertie  system.  ON  r^tober  14, 
1986,  the  Department  of  Energy 
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approved  the  Draft  IDU  EIS.  Copies  of 
the  Draft  IDU  EIS  are  available  upon 
request  by  contacting  the  Public 
Involvement  Office. 

C  Summary  gf  the  Proposed  Policy 

The  purposes  of  the  Long  Tenn  lAP 
are  many.  The  include:  (1)  Enhancing 
BPA's  ability  to  repay  the  U.S.  Treasury 
in  a  timely  manner  for  the  Federal 
investment  in  the  Federal  Columbia 
River  Power  System;  (2)  supporting  the 
Adminsitrator's  ability  to  maintain 
reasonable  power  rates  for  BPA's 
wholesale  customers  in  the  Pacific 
Northwest;  (3)  allocating  equitable 
access  to  Intertie  capacity  in  excess  of 
the  Intertie  capacity  the  Administrator 
determines  is  required  for  BPA  use;  (4) 
providing  an  opportunity  for  long-term 
assured  access  to  enable  non-Federal 
long-term  power  ot  firm  capacity 
transactions;  (5)  supporting  acceptable 
environmental  quality;  and  (6]  achieving 
consistency  with  other  National 
environmental  policies. 

The  proposed  Long  Term  lAP  is 
similar  in  format  to  the  Near  Term  lAP. 
It  has  sections  on  definitions,  term, 
conditions  for  Intertie  access,  Intertie 
capacity  reserved  for  BPA.  assured 
delivery  and  formula  allocation  methods 
for  Intertie  access,  extraregional  access, 
remedies,  and  exhibits. 

The  Proposed  Long  Term  LAP 
identifies  the  Intertie  capacity  that  will 
be  reserved  for  BPA  transactions.  After 
meeting  this  requirement,  the  proposed 
policy  establishes  two  types  of  Intertie 
access  for  Scheduling  Utilities  in  the 
Northwest:  Assured  delivery,  which 
provides  firm  access,  and  formula 
allocation,  which  provides  hourly 
access.  The  policy  provides  that  assured 
delivery  will  be  granted  for  qualifying 
firm  contracts  from  Scheduling  Utilities 
in  the  Northwest.  Assured  delivery  sales 
are  given  priority  access  to  available 
Intertie  capacity  after  the  reservation  for 
BPA.  After  this  Intertie  access  is 
provided,  the  remainder  of  the  Intertie  is 
available  for  hourly  sales  via  formula 
allocation  methodologies. 

The  proposed  policy  provides  for 
allocating  the  available  Intertie  capacity 
available  for  hourly  sales  depending  on 
which  of  three  conditions  exists. 
Condition  1  defers  to  an  existing 
agreement  in  the  Northwest  known  as 
the  Exportable  Agreement,  which 
expires  at  the  end  of  1988.  The 
provisions  of  this  agreement  have  been 
incorporated  as  Condition  1  of  this 
policy  until  the  agreement  expires.  Once 
the  Exportable  Agreement  expires. 
Condition  1  would  be  defined  as  when 
the  Federal  system  is  in  spill  condition 
or  likelihood  of  spill.  BPA  would  declare 
the  surplus  it  has  for  sale  to  the 


Southwest  and  Scheduling  Utilities 
could  declare  surplus  hyc^oelectric 
ener^.  BPA  and  the  Scheduling  Utilities 
would  be  provided  a  pro  rata  share  of 
the  available  Intertie  capacity. 

An  issue  paper  discussion  the  major 
issues  concerning  the  Proposed  Long 
Term  Intertie  Access  Policy  is  available 
upon  request  made  to  the  BPA  Public 
Involvement  Office,  P.O.  Box  122999, 
Portland,  Oregon  97212.  Or  call  BPA's 
toll-free  document  request  line  at  800- 
841-5867  in  Oregon.  800-624-0495  in 
other  Western  States. 

Condition  2  occurs  when  there  is  more 
Northwest  energy  declared  available  for 
sale  in  the  Southwest  at  any  price  than 
there  is  Intertie  capacity  to  transmit  it. 
Under  Condition  2,  each  Scheduling 
Utility  and  BPA  makes  a  declaration  of 
the  amount  of  energy  it  would  like  to 
sell  and  is  provided  a  pro  rata  share  of 
the  available  Intertie  capacity. 

Condition  3  occurs  when  the  declared 
nonfirm  energy  in  the  Northwest 
available  for  sale  is  less  than  the 
available  Intertie  capacity. 
Extraregional  utilities  will  be  granted 
access  to  excess  Intertie  capacity  only 
under  Condition  3,  with  U.S. 
extraregional  utilities  having  the  first 
chance  to  use  the  excess  Intertie 
capacity.  The  LAP  defines  extraregional 
resources  as  resources  that  are  not 
located  within  the  region  and  are  not 
dedicated  to  regional  load.  There  are 
two  kinds  of  extraregional  resources: 
Extraregional  resources  in  the  U.S.  and 
resources  from  Canada. 

n  Proposed  Long  Term  Intertie  Access 
Policy 

A.  Definitions 

1.  "Administrator"  means  the 
Administrator  of  Bonneville  Power 
Administration  ^PA]  and  is  used 
interchangeably  herein  with  BPA. 

2.  "Administrator's  Power  Marketing 
Program"  or  "BPA's  Power  Marketing 
Program"  means  the  aggregate  of  BPA's 
power  marketing  actions  taken  and 
policies  developed  to  fulfill  BPA's 
statutory  obligations  and  policy 
directives.  These  actions  and  policies 
are  based  on  the  exercise  of  broad 
authority  to  act.  consistent  with  sound 
business  principles,  to  recover  adequate 
revenue  to  repay  the  Federal  investment 
in  the  Federal  system  while,  at  the  same 
time,  encouraging  the  widest  possible 
diversified  use  of  electric  power  at  the 
lowest  possible  rates  for  BPA  customers. 
BPA's  Power  Marketing  Program 
includes  the  Administrator's  obligation 
to  meet  his  power  supply  obligations  in 
the  Pacific  Northwest  and  to  market 
surplus  power  in  the  Pacific  Northwest 
in  manner  that  assures  an  adequate. 


reliable,  economical,  efficient  and 
environmentally  acceptable  power 
supply,  while  preserving  regional  and 
public  preferene  to  Federal  electric 
power  and  maintaining  BPA's  present 
and  future  rates  to  all  customers  at  the 
lowest  possible  consistent  with  sound 
business  princii^es.  BPA's  Power 
Marketing  Program  also  includes  the 
Administrator's  objectives  to  market 
surplus  Federal  powtfr  to  the  Southwest 
utilities  at  equitable  prices  under  rates 
adopted  pursuant  to  lection  7(i)  of  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  (Pacific 
Northwest  Power  Act)  and  to  assist  in 
the  marketing  of  the  Pacific  Northwest's 
surplus  firm  power  to  the  Southwest. 

3.  "Assured  DeUvery"  means  Intertia 
transmission  service  provided  by  BPA 
under  this  policy  that,  for  the  term 
agreed  to  by  BPA  in  the  transmission 
contract  and  regardless  of  changes  in 
this  policy,  is  interruptible  only  as  result 
of  uncontrollable  forces  or  by  a 
determiniation  of  the  Administrator 
pursuant  to  subsection  1.3. 

4.  "BPA  Resources"  means  Federal 
Columbia  River  Power  System  (FCRPS) 
hydroelectric  projects;  resources 
acquired  by  the  Adminstrator  under 
long-term  contracts,  including  resources 
acquired  pursuant  to  section  6  of  the 
Pacific  Northwest  Power  Act;  Exchange 
Resources  consisting  of  electric  power 
purchased  under  section  5(c]  of  the 
Pacific  Northwest  Power  Act;  and 
resources  acquired  pursuant  to  section 
ll[b](6][i)  of  the  Federal  Columbia  River 
Transmission  System  Act  (Transmission 
Act). 

5.  "Entity"  means  an  owner  of  a 
resource  other  than  •  Scheduling  Utility. 

6.  "Existing  Extraregional  Resources" 
are  those  resources  located  outside  the 
Pacific  Northwest  that  were  operational 
on  September  7, 1984,  other  than 
extraregional  resources  that  qualify  as 
Existing  Pacific  Northwest  Resources. 

7.  "Existing  Pacific  Northwest 
Resources"  are: 

a.  The  Pacific  Northwest  resources  of 
Scheduling  Utilities  that  were 
operational  on  September  7, 1984; 

b.  The  extraregional  resources  of 
Scheduhng  Utilities  dedicated  to  Pacific 
Northwest  load  on  September  7, 1984. 
which  include  pro  rata  portions  of 
Montana  Power  Company's  and  Pacific 
Power  and  Light  Company's  shares  of 
Colstrip  4  based  on  the  ratio  of  their 
regional  loads  to  their  total'loads  and 
the  Idaho  Power  Company's  share  of 
Valmy  2;  and 

c.  The  Pacific  Northwest  resources  of 
Pacific  Northwest  Entities  that  were 
operational  on  September  7. 1984.  and 
for  which  a  continuing  relationship  had 
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been  established  by  that  date  with  a 
Scheduling  Utility  of  BPA  to  serve 
Pacific  Northwest  load. 

Existing  Pacific  Northwest  Resources 
do  not  include  BPA  Resources. 

8.  "FD  Supported  Sales"  means  that 
portion  of  a  firm  sale  by  a  Pacific 
Northwest  utility  to  a  Southwest  part 
that  is  equal  to  the  utility's  purchase  of 
BPA  Firm  Displacement  Power. 

9.  "Intertie  Capacity"  means 
transmission  capacity  on  the  Pacific 
Intertie  controlled  by  BPA  through 
ownership  or  contract  right,  increased 
by  electric  power  scheduled  South  to 
North  and  decreased  by  loop  flow, 
outages,  and  other  factors  that  reduce 
transmission  capacity  from  North  to 
South,  and  decreased  by  Pacific  Power 
and  Light's  scheduling  rights  at  Malin 
under  contracts  Nos.  DE-MS79- 
86BP92299  and  DE-MS7g-7gBPg0091. 

10.  "New  Hydroelectric  Plant"  means 
any  non-Federal  hydroelectric  power 
producing  facility  within  the  Columbia 
River  Basin  that  becomes  operational  on 
or  after  September  7, 1984. 

11.  "Pacific  Intertie"  means  the  Pacific 
Northwest-Pacific  Southwest  Intertie 
that  consists  of  three  high-voltage 
transmission  lines  (two  500-kilovolt  (kV) 
alternating  current  (AC)  lines  and  one 
1.000-kV  direct  current  (DC)  line),  which 
extend  from  Oregon  into  California  or 
Nevada,  and  any  additions  thereto 
identified  by  BPA  as  Pacific  Northwest- 
Pacific  Southwest  Intertie  facilities. 

12.  "Pacific  Northwest"  means,  as 
defined  in  the  Pacific  Northwest  Power 
Act,  16  U.S.C.  839e,  the  area  consisting 
of  the  States  of  Oregon,  Washington, 
and  Idaho,  the  portion  of  the  State  of 
Montana  west  of  the  Continental  Divide, 
and  such  portions  of  the  States  of 
Nevada.  Utah,  and  Wyoming  as  are 
within  the  Columbia  River  Drainage 
Basin,  and  any  contiguous  areas,  not  in 
excess  of  75  air  miles  from  the  area 
referred  to  above,  which  are  a  part  of 
the  service  area  of  a  rural  electric 
cooperative  customer  served  by  the 
Administrator  on  the  effective  date  of 
the  Pacific  Northwest  Power  Act  which 
has  a  distribution  system  horn  which  it 
serves  both  within  and  without  such 
region. 

13.  "Qualified  Extraregional 
Resources"  means: 

a.  Existing  Extraregional  Resources 
until  such  time  that  the  Administrator 
determines  that  the  capacity  of  the 
Pacific  Intertie  is  rated  at  approximately 
7900  MW;  and 

b.  after  the  Administrator  has 
determined  that  the  capacity  of  the 
Pacific  Intertie  is  rated  at  approximately 
7900  MW,  all  resources  located  outside 
of  the  Pacific  Northwest,  other  than 


extraregional  resources  that  are 
Qualified  Pacific  Northwest  Resources. 

14.  "Qualified  Pacific  Northwest 
Resources"  means: 

a.  Existing  Pacific  Northwest 
Resources;  and 

b.  New  regional  resources  of 
Scheduling  Utilities: 

(1)  If  the  Administrator  determines 
that  the  new  regional  resoiut:e  is 
necessary  to  fulfill  a  firm  power  sales 
contract  that  has  been  granted  Assured 
Delivery  based  on  Existing  Pacific 
Northwest  Resources,  which  resources 
have  since  been  removed  from  operation 
or  have  become  necessary  to  serve  the 
Scheduling  Utility's  regional  load;  or 

(2)  After  the  Administrator  has 
determined  that  the  capacity  of  the 
Pacific  Intertie  is  rated  at  approximately 
7900  MW. 

15.  "Resource"  means  an  identified 
electric  generating  plant  or  stack  of 
particular  electric  generating  plants 
identified  to  supply  power  or  capacity 
for  sale  over  the  Intertie. 

16.  "Section  9{i){3)  priority  resource" 
means  a  resource  that  the  Administrator 
has  determined  qualifies  imder  section 
9(i)(3)  of  the  Pacific  Northwest  Power 
Act  as  interpreted  by  BPA'a  "Legal 
Interpretation  of  section  9(i)(3)",  issued 
March  3, 1986. 

17.  "Scheduling  Utility"  means  a 
utility,  not  including  BPA,  that  operates 
a  generation  control  area  within  the 
Pacific  Northwest,  and  any  utility  within 
BPA's  generation  control  area  that 
schedules  with  BPA  and  is  designated 
as  a  Computed  Requirements  customer. 

18.  "Substantial  adverse  impact,"  or 
"substantial  increase"  or  "substantial 
decrease,"  or  "substantially  interfere," 
means  a  change  that  is  of  qualitative 
significance,  of  significant  measurable 
eff^ect,  and  of  sufficient  magnitude  to 
require  remedial  action. 

B.  Term 

This  policy  is  effective  on  July  1, 1987, 
and  will  continue  in  effect  until 
terminated  or  modified  by  the 
Administrator. 

C.  Conditions  of  Intertie  Access 

1.  The  Administrator  will  provide 
Assured  Delivery  or  will  allocate 
available  Intertie  Capacity  to  BPA  and 
to  Scheduling  Utilities  pursuant  to  the 
conditions  and  procedures  set  forth  in 
this  policy,  unless  otherwise  provided 
by  the  terms  of  existing  contracts  listed 
in  Exhibit  C.  An  entity  that  desires 
access  to  the  Pacific  Intertie  for  a 
resource  may  request  access  through  the 
Scheduling  Utility  or  BPA  depending 
upon  whose  control  area  contains  the 
Entity's  resource. 


2.  The  Administrator  will  provide 
Assured  Delivery  or  allocate  available 
Intertie  Capacity  only  for  power  from 
BPA  Resources  and  Qualified  Pacific 
Northwest  Resources,  except  to  the 
extent  that  Qualified  Extraregional 
Resources  are  permitted  access  under 
this  policy.  For  purposes  of  determining 
access  to  BPA's  Intertie  Capacity,  utility 
declarations  of  available  surplus  shall 
not  include  amounts  of  energy  that  have 
been  purchased  from  an  extraregional 
utility  if  the  Administrator  determines 
such  purchase  would  interfere  with  the 
marketing  of  BPA  power  or  would 
decrease  the  Intertie  access  that  BPA  and 
Scheduling  Utilities  would  otherwise 
have.  If  BPA  determines  that  an 
extraregional  purchase  has  been 
improperly  included  in  the  declaration. 
BPA  shall  adjust  utility's  Intertie  access 
accordingly. 

3.  Subject  to  reserving  Intertie 
Capacity  otherwise  required  by  the 
Administrator  to  support  the 
Administrator's  Power  Marketing 
Program,  the  Administrator  will  provide 
Assured  Delivery  or  allocate  Intertie 
Capacity  for  a  Qualified  Pacific 
Northwest  Resource  or  a  Qualified 
Extraregional  Resource  only  when 
providing  such  Intertie  access: 

a.  Will  not  substantially  interfere 
with: 

(1)  The  Administrator's  Power 
Marketing  Program;  or 

(2)  The  operating  limitations  of  the 
Federal  system:  and 

b.  Will  not  conflict  with: 

(1)  The  Administrator's  existing 
contractual  obligations;  or 

(2)  Any  other  legal  obligations  of  the 
Administrator;  and 

c.  Will  not  enable: 

(1)  The  construction  or  operation  of  a 
New  Hydroelectric  Plant  that  will  have 
a  substantial  adverse  impact  on  fish  or 
wildlife  resources  within  the  Columbia 
River  Basin;  or 

(2)  The  operation  of  Qualified  Pacific 
Northwest  Resources  including  New 
Hydroelectric  I^ants  in  a  manner  that  is 
not  in  the  compliance  with  applicable 
hcenses,  permits,  or  other  provisions  of 
state  or  Federal  law;  or 

(3)  The  operation  of  Existing  Pacific 
Northwest  Resources  whose  use  will 
adversely  impact  fish  or  wildlife  in  a 
manner  that  results  in  a  substantial 
decrease  in  the  e^ectiveness  of,  or  a 
substantial  increase  in  the  need  for, 
expenditures  or  other  actions  by  the 
Administrator  to  protect,  mitigate,  or 
enhance  fish  and  wildlife;  or  otherwise 
substantially  interferes  with  the 
obligations  of  the  Administrator  under 
the  Pacific  Northwest  Power  Act  to 
adequately  protect,  mitigate,  or  enhance 
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fish  and  wildlife  including  taking  into 
account  at  each  relevant  stage  of 
decisionmaking  processes  to  the  fullest 
extent  practicable  the  Fish  and  Wildlife 
Program  adopted  by  the  Northwest 
Power  Planning  Council  pursuant  to  the 
Pacific  Northwest  Power  Act. 

4.  "Operating  limitations  of  the 
Federal  system,"  which  includes  the 
Federal  power  and  transmission 
systems,  result  from  the  Administrator's 
obligation  to  operate  the  Federal  system 
in  an  economical  and  reliable  manner 
consistent  with  prudent  utility  practices. 
These  operating  limitations  include,  but 
are  not  limited  to: 

a.  The  BPA  Reliability  Criteria  and 
Standards; 

b.  Western  System's  Coordinating 
Council  (WSCC)  Minimum  Operating 
Reliability  Criteria; 

c.  North  American  Electric  Reliability 
Council-Operating  Committee  Minimum 
Criteria  for  Operating  Reliability;  and 

d.  The  limitations  that  result  h'om  the 
Administrator's  coordination  with  other 
utilities  and  Federal  agencies  regarding 
resources  and  river  operations. 

5.  "The  Administrator's  existing 
contractual  obligations"  include,  but  are 
not  limited  to,  those  contracts  Hsted  in 
Exhibit  C.  Section  D  describes  how  BPA 
will  implement  the  Assured  Delivery 
and  allocation  procedures  to  avoid 
conflict  with  these  contracts. 

8.  Any  Scheduling  Utility  or  Entity 
that  has  access  to  Southwest  markets  by 
contractual  or  ownership  rights  to  non- 
BPA  transmission  facilities  will  be 
required  to  use  the  capacity  of  such 
facilities  prior  to  receiving  any  access  to 
BPA  Intertie  Capacity. 

7.  Access  to  Intertie  Capacity  is 
conditioned  on  compliance  with  the 
terms  of  this  policy,  including 
compliance  with  the  Procedures  for 
Review  of  Compliance  and  Remedies, 
section  I  below. 

D.  Intertie  Capacity  Reserved  for  BPA 

1.  BPA  will  reserve  for  BPA's  use 
Intertie  Capacity  sufficient  to  transmit 
the  full  amount  of  BPA's  surplus  firm 
power. 

2.  BPA  will  reserve  Intertie  Capacity 
sufficient  to  perform  its  obligations 
tmder  existing  BPA  contracts  as  listed  in 
Exhibit  C,  Existing  BPA  Contracts. 

3.  In  addition  to  the  Intertie  Capacity 
reserved  by  BPA  pursuant  to  1  and  2 
above,  BPA  may  utilize  available 
Intertie  Capacity  as  specified  in  a.  and 
b.  below.  BPA  will  give  notice  to 
Scheduling  Utilities  of  such  transactions. 

a.  To  perform  BPA's  obligations  under 
new  BPA  transactions. 

b.  To  transmit  a  Scheduling  Utility's 
energy  and/or  capacity  under  an  FD 
Supported  Sale  in  the  proportion  of  the 


FD  component  to  the  total  sale.  The 
remaining  portion  of  the  sale  must 
qualify  for  Assured  Delivery  as  provided 
in  section  E. 

E.  Assured  Delivery  for  Intertie  Access 

1.  Exhibit  B  for  Scheduling  Utilities 

a.  For  each  Scheduling  Utility,  BPA 
will  establish,  and  may  from  time  to 
time  revise,  a  maximum  amount  of 
Assured  Delivery,  based  on  the  utihty's 
average  firm  energy  surplus,  which  will 
be  shown  in  Exhibit  B  of  this  policy.  A 
Scheduling  Utility  may  retain  all  or  part 
of  its  Exhibit  B  surplus  to  the  extent  the 
Scheduling  Utility  obtains  Assured 
Delivery  for  a  firm  sale  during  the  period 
of  its  surplus  and  later  obtains  new 
resources  or  power  to  serve  such  sale. 
Two  transmission-contracts  of  the 
Washington  Water  Power  Company 
(WWPCo).  listed  in  Exhibit  C,  that  were 
executed  prior  to  September  7, 1984,  are 
an  exception.  These  contracts  have  a 
combined  Hrm  transmission  demand 
greater  than  WWPCo's  average  firm 
surplus  shown  in  Exhibit  B.  WWPCo's 
rights  to  use  these  transmission 
contracts  above  its  Exhibit  B  amount  are 
not  altered  by  this  policy. 

b.  A  Scheduling  Utility  may  increase 
its  Exhibit  B  amount  by  purchasing 
surplus  firm  power  from  BPA  or  any 
Scheduling  Utility.  BPA  will  adjust 
Exhibit  B  for  the  buying  and  selling 
utilities  accordingly. 

2.  Assured  Delivery  for  Firm  Power 
Contracts  of  Scheduling  Utilities 

a.  Assured  Delivery  will  be  provided 
for  Scheuduling  Uitilities'  contracts 
listed  in  Exhibit  C. 

b.  For  new  firm  power  contracts  of  a 
Scheduling  Utility  or  for  existing  firm 
power  contracts  of  a  Scheduling  Utility 
not  included  in  Exhibit  C.  Assured 
Delivery  may  be  provided  for  a 
maximum  of  20  years  to  the  extent  that 
such  contract: 

(1)  Meets  the  conditions  of  section  C, 
above:  and 

(2)  Is  determined  by  BPA  to  be  a  firm 
power  sale  on  the  basis  of  the  following 
considerations: 

(a)  The  extent  to  which  the  contract 
provides  for  the  sale  of  firm  power  from 
specified  resources  by  a  Scheduling 
Utility  in  which  the  amount  of  power  to 
be  delivered,  the  price,  and  terms  for 
delivery  are  specified  in  a  manner  that 
assures  that  the  contract  is  not  merely 
an  advance  arrangement  to  sell  nonfirm 
power; 

(b)  The  extent  to  which  the  contract 
provides  for  a  firm  sale  resulting  in  a  net 
decrease  in  the  region's  surplus; 


(c)  The  extent  to  which  the  selling 
price  is  not  subject  to  change  based  on 
day-to-day  fluctuation  in  market  price; 

(d)  The  extent  to  which  the  sale  does 
not  increase  the  costs  to  the 
Administrator  of  Exchange  Resources; 
and 

(e)  The  extent  to  which  the  buyer  does 
not  have  the  right  to  displace  purchases 
under  the  contract  with  nonfinn  energy. 

c.  The  total  maximum  peak  delivery  of 
the  contract  or  contracts  for  which  a 
Scheduling  Utility  may  be  granted 
Assured  Delivery  may  not  exceed  the 
Scheduling  Utility's  average  firm  energy 
surplus  determined  pursuant  to 
subsection  E.l.a.  and  as  shown  in 
Exhibit  B. 

d.  A  Scheduling  Utility  may  be 
granted  Assured  Delivery  only  to  the 
extent  that  the  total  firm  energy  that  the 
utility  is  contractually  obliged  to  deliver 
for  an  operating  year  does  not  exceed 
the  utility's  total  energy  surplus  for  such 
operating  year,  as  set  forth  in  Exhibit  B. 

3.  Assured  Delivery  for  Capacity 
Contracts  of  Scheduling  Utilities 

a.  Assured  Delivery  may  be  provided 
for  contracts  for  sales  of  capacity  oidy, 
to  the  extent  that  such  contracts: 

(1]  Meet  the  conditions  of  section  C, 
above;  and 

(2)  The  total  maximum  peak  delivery 
of  the  contract  or  contracts,  including 
the  capacity  contract  of  which  a 
Scheduling  Utility  is  granted  Assured 
Delivery,  may  not  exceed  the  Scheduling 
Utility's  average  firm  surplus  as  shown 
in  Exhibit  B;  and 

(3)  When  Condition  1  is  in  effect, 
pursuant  to  subsection  F.I.,  the  capacity 
contract  will  not  be  granted  Assured 
Delivery,  but  rather  may  be  served 
under  the  Scheduling  Utility's  Formula 
Allocations,  or  if  that  allocation  is 
insufficient  the  contract  may  be  served 
by  purchasing  power  from  BPA. 

4.  Assured  Delivery  for  Capacity/Energy 
and  Seasonal  Exchange  Contracts  of 
Scheduling  Utilities 

a.  Until  BPA  is  within  a  plaiming 
horizon  of  load/resource  balance,  as 
determined  by  the  Administrator, 
Assured  Delivery  generally  will  not  be 
granted  for  capacity/energy  or  seasonal 
exchange  contracts  of  Scheduling 
Utilities. 

b.  Once  BPA  is  within  a  planning 
horizon  of  load/resource  balance,  as 
determined  by  the  Administrator, 
Assured  Delivery  may  be  granted  for 
capacity/energy  and  seasonal  exchange 
contracts  of  Scheduling  Utilities.  The 
criteria  BPA  will  use  to  determine 
whether  to  grant  Assured  Delivery  for 
capacity/energy  or leasonal  exchange 
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contracts  are  that  the  contracts  do  not 
conflict  with: 

(1)  The  provisions  of  section  C; 

(2)  BPA's  ability  to  recover  revenues; 
and 

(3]  The  efficient  operations  of  the 
Federal  Columbia  River  Power  System. 

5.  Assured  Delivery  for  Finn 
Displacement  Supported  Sales 

a.  As  provided  in  subsection  D.3., 
above,  BPA  will  provide,  from  BPA's 
reserved  Intertie  Capacity,  Assured 
Delivery  necessary  to  transmit  the 
power  and/ or  capacity  under  an  FD 
Supported  Sale  in  the  amount  of  the  FD 
component  to  the  total  sale. 

b.  For  the  remainder  of  the  FD 
Supported  Sale,  the  Scheduling  Utility 
may  be  granted  Assured  Delivery 
consistent  with  the  provision  of 
Subsections  E.2.,  E.3.„  and  E.4., 
whichever  is  appropriate. 

c.  The  Assured  Delivery  granted  a 
Scheduling  Utility  for  the  remainder  of 
the  FD  Support  Sale  plus  the  total  of  all 
Assured  Delivery  granted  for  other 
contracts  of  that  Scheduling  Utility  may 
not  exceed  that  Scheduling  Utility's 
average  firm  energy  surplus  as  shown  in 
Exhibit  B. 

6.  Assured  Delivery  for  Section  9(i)(3) 
Priority  Resources 

A  Scheduling  Utility  will  be  granted 
Assured  Delivery  for  the  total  regional 
share  of  a  section  9(iK3)  Priority 
Resource  even  if  the  amount  of  Assured 
Delivery  exceeds  the  Exhibit  B  of  the 
Scheduling  Utility,  if  the  contract  under 
which  the  section  9(i)(3)  priority 
resource  is  soldin  otherwise  in 
compliance  with  the  terms  of  this  policy. 

7.  Implication  on  BPA's  Obligation  to 
Serve  Pacific  Northwest  Load 

a.  It  is  BPA's  intent  that  the  granting 
of  Assured  Delivery  under  subsections 
E.2.,  E.3.,  and  E.4.  not  decrease  BPA's 
ability  to  serve  Pacific  Northwest  load. 
To  ensure  this  result,  the  granting  of 
Assured  Delivery  will  be  conditioned  on 
a  satisfactory  contractual  conunitment 
by  the  Scheduling  Utility  at  the  time 
Assured  Delivery  is  granted  that  eithen 

(1)  The  Scheduling  Utility  will 
purchase  from  BPA  requirements  to 
meet  the  Scheduling  Utility's  deficit  up 
to  the  cujDulative  amoimt  of  Assured 
Delivery  that  is  granted;  or 

(2)  The  Scheduling  Utility's  increased 
requirements  on  BPA,  when  the 
Scheduling  Utility  notifies  BPA  of 
increased  load  requirements  aunder  the 
provisions  of  the  Scheduling  Utility's 
Power  Sales  Contract  with  BPA,  will  be 
reduced  by  the  cumulative  amount  of 
Assured  Delivery  that  BPA  has  granted 
the  Scheduling  Utility. 


Sales  by  Scheduling  Utilities  of  Pacific 
Northwest  hydroelectric  resources  will 
be  subject  to  section  3(d)  of  Pub.  L.  sa- 
552. 

8.  Requests  for  Assured  Delivery  and 
Scheduling  Requirements 

a.  Scheduling  Utilities  requesting 
Assured  Delivery  for  a  contract  must 
submit  a  conformed  copy  of  the 
executed  contract  to  the  Administrator. 
The  Administrator  shall  review  the 
contract  and  make  a  determination  of 
whether  to  grant  Assured  Delivery 
consistent  with  the  following  procedure: 

(1)  If  the  Qualified  Pacific  Northwest 
Resource  for  which  the  Scheduling 
Utility  seeks  Assured  Delivery  is  not  a 
New  Hydroelectric  Plant  or,  if  Assured 
Delivery  is  sought  for  a  system  sale  and 
the  Scheduling  Utility's  resource  stack 
does  not  include  such  New 
Hydroelectric  Plant,  the  Administrator 
shall  determine  whether  the  submitted 
contract  meets  the  eligibility  criteria  set 
forth  above,  and  will  provide  within  60 
days  written  notification  of  tis 
determination,  specifying  the  amount 
and  term  of  Assured  Delivery  to  be 
provided  for  the  contract. 

(2)  If  the  Qualified  Pacific  Northwest 
Resource  for  which  the  Scheduling 
Utility  seeks  Assured  Delivery  is  a  New 
Hydroelectric  Plant  or,  if  Assured 
Delivery  is  sought  for  a  system  sale  and 
the  Scheduling  Utility's  resource  stack 
includes  such  New  Hydroelectric  Plant, 
within  30  days  of  receipt  of  th^  request 
the  Administrator  will  give  notice  of  the 
request  for  Assured  Delivery  and 
request  comment  from  the  applicable 
State  and  Federal  fish  and  wildlife 
agencies,  the  Northwest  Power  Planning 
Council,  the  Indian  Tribes,  and  other 
interested  persons.  Those  comments 
received  within  90  days  of  the  notice«£, 
the  request  for  Assured  Delivery  will  be 
considered  by  the  Administrator  in 
determining  whether  to  grant  Assured 
Delivery.  Based  on  the  comments 
received  and  the  analysis  of  BPA  staff, 
the  Administrator  shall  determine 
whether  the  New  Hydroelectric  Plant 
will  have  a  subsntaital  adverse  impact 
on  fish  and  wildlife  resources  within  the 
Columbia  River  Basin.  If  the 
Administrator 

(a)  Fails  to  find  that  the  New 
Hydroelectric  Plant  will  have  a 
substantial  adverse  impact  on  fish  and 
wildlife  resources  within  the  Columbia 
River  Basin,  and 

(b)  Determines  that  the  submitted 
contract  meets  the  eligibility  criteria  set 
forth  above,  the  Administrator  shall 
endeavor  to  provide  written  notification 
within  180  days  from  the  date  of 
submission  of  the  request  for  Assured 
Delivery  of  the  determination  specifying 


the  amount  and  tenn  of  Assured 
Delivery  to  be  provided  for  the  contract. 

b.  In  the  event  that  available  Intertie 
Capacity  is  reduced  such  that  it  is,  in 
BPA's  determination,  insufficient  for 
BPA  firm  deliveries  and  Assured 
Deliveries  of  other  Scheduling  Utilities, 
the  Pacific  Northwest'and  Southwest 
parties  will  establish  schedules  for 
delivery. 

c.  Once  a  Scheduling  Utility  has  been 
granted  Assured  Delivery  for  a  firm 
contract  in  order  for  the  Scheduling 
Utility  to  receive  Assured  Delivery,  the 
parties  to  the  contract  must  establish 
firm  hourly  schedules  and  must  inform 
BPA  of  those  firm  hourly  schedules  prior 
to  BPA's  allocating  Intertie  Capacity  as 
provided  in  section  F  below. 

F.  Formula  Allocation  Methods 

1.  BPA  will  determine  the  Intertie 
Capacity  available  for  formula 
allocations  described  in  subsection  F.2.. 
below,  after  first  taking  into  account  the 
conditions  for  Intertie  access  specified 
in  section  C,  above;  the  Intertie  Capacity 
necessary  to  serve  existing  contractual 
obligations  as  described  in  Exhibit  C: 
the  Intertie  Capacity  necessary  to  fulfill 
new  BPA  contractual  obligations:  the 
Intertie  Capacity  reserved  for  BPA's 
Firm  Surplus  Power  and  the  Intertie 
Capacity  necessary  to  provide  Assured 
Delivery  for  qualifying  firm  contracts  as 
described  in  subsection  E.2,  E.3,  and  E.4, 
above.  Access  to  the  remaining 
available  Intertie  Capacity  will  be 
allocated  according  to  the  formulae 
described  below.  BPA  reserves  the  right 
to  preempt  this  allocation,  in  part  or  in 
whole,  should  BPA  require  additional 
Intertie  Capacity  in  order  to  take  actions 
to  protect  fish  and  wildlife  resources 
with  in  the  Comumbia  Basin. 

2.  One  of  three  formulae  will  be  used 
to  allocate  the  available  Intertie 
Capacity  depending  on  which  of  these 
following  three  conditions  exists: 

a.  Condition  1:  When  Exportable 
Energy  is  being  scheduled  pursuant  to 
the  terms  of  the  Exportable  Agreement 
(BPA  Contract  No.  14-03-73155],  Intertie 
Capacity  will  be  allocated  pursuant  to 
the  Exportable  Agreement.  An  example 
of  an  allocation  under  Condition  1  is 
shown  in  Exhibit  A.  The  allocation 
procedure  of  the  Exportable  Agreement 
is  an  existing  contractual  obligation  and 
has  not  been  changed  as  a  result  of  this 
policy.  Upon  expiration  of  the 
Exportable  Agreement  on  December  31, 
1988,  Condition  1  will  be  in  effect  when 
the  Federal  system  is  in  spill  or  in 
likelihood  of  spil,  as  determined  by  BPA. 
Access  to  the  Intertie  Capacity  will  be 
allocated  to  BPA,  for  the  purpose  of 
transmitting  Federal  energy  available 
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for  sale  outside  the  region,  and  to 
SchedoKng  Utilities  declaring  surplus 
hydro  energy.  After  expiration  of  the 
Ex|)ortabIe  Agreement,  at  those  times 
when  Condition  1  is  in  effect  the 
capacity  will  be  allocated  pursuant  to 
the  following  procedure: 

(1)  On  any  day  the  Scheduling 
Utilities  observe  as  a  normal  workday, 
each  Scheduling  Utility  shall  submit  to 
BPA  declarations  of  daily  quantities  of 
surplus  hydro  enei:gy  and  hourly 
capacity  it  has  available  for  export  sale 
for  the  period  normally  beginning  at 
midnight  of  the  day  of  declaration  and 
continuing  through  midnight  of  the  next 
normal  workday. 

(2)  BPA's  and  the  Scheduling  Utilities' 
allocations  for  each  hour  will 
approximate  the  ratio  of  each 
delcaration  to  the  sum  of  all 
declarations  for  each  hour  multiplied  by 
the  availaUe  Intertie  Capacity,  except 
that  each  Scheduling  Utility's  allocation 
will  be  limited  by  the  ratio  of  the 
Scheduling  Utihty's  hydroelectric 
capacity  to  the  total  regional 
hydroelectric  capacity  multiplied  by  the 
total  of  all  allocations. 

b.  Condition  2:  When  Condition  1  is 
not  in  eflect.  but  PBA  and  Scheduling 
Utilities  declare  amounts  of  power 
available  for  access  to  the  Intertie  that 
exceed  the  available  Intertie  Capacity. 
as  determined  as  described  in 
subsection  F.I..  above  the  capacity  will 
be  allocated  pursuant  to  the  following 
procedure: 

(1)  On  any  day  the  Scheduling 
Utilities  observe  as  a  normal  workday. 
each  Scheduling  Utility  shall  submit  to 
BPA  declarations  of  daily  quanitities  of 
eneigy  and  hourly  capacity  it  has 
available  for  export  sale  for  the  period 
beginning  at  midnight  of  the  day  of 
declaration  and  normally  continuing 
through  midnight  of  the  next  noraml 
workday. 

(2)  BPA's  and  the  Scheduling  Utilities' 
allocation  for  each  hour  will  be 
determined  and  will  approximate  the 
ratio  of  each  declaration  to  the  sum  of 
all  declarations  for  each  hour  multiplied 
by  the  available  Intertie  Capacity.  An 
example  of  an  allocation  imder 
Condition  2  is  shown  in  Exhibit  A. 

c.  Condition  3:  When  Condition  1  is 
not  in  effect,  and  when  BPA  and 
Scheduling  Utilities  declare  power 
available  for  access  to  the  Intertie  in  an 
amount  that  does  not  exceed  the 
available  Intertie  Capacity.  BPA's  and 
each  Scheduling  Utility's  allocation  will 
be  equal  to  their  declarations.  An 
example  of  an  allocation  under 
Condition  3  is  shown  in  Exhibit  A. 

d.  The  allocation  accored  each 
Scheduling  Utility  under  subsections  a., 
b..  and  c.  above,  will  be  decremented 


by  the  capacity  associated  with  any 
New  Hydroelectric  Plant  that  the 
Administator  has  determined  pursuant 
to  subsection  I.3.,  below,  has  a 
substantial  adverse  impact  on  fish  or 
wildlife  resources  within  the  Columbia 
River  Basin. 

G.  Access  for  Qualified  Extraregional 
Resources 

1.  Qualified  Extraregional  Resources 
will  be  panted  access  as  follows: 

a.  Assured  Delivery.  QualiHed 
Extraregional  Resources  will  not  be 
granted  Assured  Delivery,  except  as 
provided  in  the  contracts  shown  in 
Exhibit  C  or  as  provided  in  section  H, 
below. 

b.  Formula  Allocation.  Prior  to  the 
e^^piration  of  the  Exportable  Agreement, 
access  during  Condition  1  is  governed 
by  that  agreement  which  provides  that 
access  to  Intertie  Capacity  is  limited  to 
signatories  to  that  agreement.  After 
expiration  of  the  Exportable  Agreement, 
under  Condition  1  and,  except  as 
provided  in  section  H,  below,  under 
Condition  2,  Extraregional  Utilities  will 
not  receive  and  allocation  of  Intertie 
Capacity. 

c.  Under  Condition  3,  Extraregional 
Utilities  will  have  access  to  the  Intertie 
to  the  extent  that  Intertie  Capacity  is 
available  in  excess  of  the  capacity  used 
by  BPA  and  Scheduling  Utilities,  except 
as  provided  in  section  H.  below.  Utilities 
outside  the  PaciSc  Northwest  must  fully 
use  other  available  transmission  before 
receiving  access  to  Intertie  Capacity. 

H.  Special  Provisions  for  Candian 
Resources 

1.  Candian  resources  will  be  granted 
Assured  Delivery  only  by  contract  with 
BPA.  Such  proposed  contract  would  be 
evaluated  by  BPA  and  reviewed 
publicly  to  determine  that  there  is  no 
substantial  interference  with  BPA's 
Power  Marketing  Program.  Such 
contract  must  include  benefits  to  BPA 
such  as  increased  storage,  improved 
system  coordination  or  operations,  or 
disposition  of  downstream  benefits 
under  the  CanacSan  Treaty  beginning  in 
1998.  All  transactions  would  contain  as 
a  condition  precedent  an  increase  in 
Intertie  capacity  to  approximately  7900 
MW.  BPA  would  expect  to  conduct  a 
National  Environmental  Policy  Act 
review  of  such  contracts  when  the 
contractual  terms  and  conditions  are 
proposed. 

2.  BPA  may,  by  contract,  provide 
Canadian  utilities  limited  access  to 
Intertie  Capacity  under  Condition  2. 
Such  access,  however,  would  be 
conditioned  on  such  utilities' 
participation  in  tfje  Pacific  Northwest's 
coordinated  planning  and  operation  to  a 


greater  extent  than  ki  the  past  or 
agreement  to  provide  other  appropriate 
consideration  of  value  to  the  Pacific 
Northwest. 

3.  Under  Condition  3,  Canadian 
utilities  will  have  access  to  the  Intertie 
to  the  extent  that  Intertie  Capacity  is 
available  in  excess  •f  the  capacity  used 
by  BPA,  Scheduling  Utilities  and  other 
U.S.  Extraregional  Utilities. 

/.  Procedures  for  Review  of  Compliance 
and  Remedies 

1.  Access  to  Intertie  Capacity  is 
conditioned  upon  compliance  with  the  - 
terms  of  this  policy.  To  verify 
condistency  with  this  policy,  upon  BPA's 
request.  Scheduling  Utilities  and 
extraregional  utilities  that  are  requesting 
or  have  received  Assured  Delivery  or  an 
allocation  of  Intertie  Capacity,  shall 
provide  BPA  with  a  list  of  resources  that 
are  to  be  operated  or  that  were  operated 
at  such  hours  as  access  to  the  Intertie 
will  be  or  was  provided,  and  such  other 
information  as  BPA  may  reasonably 
need  to  implement  tke  policy.  The  utility 
shall  clearly  indicate  whether  it 
considers  any  such  information 
proprietary.  BPA  wifl  make  such 
information  available  to  the  public  to 
the  extent  it  is  not  protected  from 
disclosure  by  law. 

2.  Upon  a  determination  by  the 
Administrator  that  for  reasons  other 
than  fish  and  wildlife  considerations  the 
terms  of  this  policy  are  not  being  met. 
BPA  will  so  notify  the  appropriate 
personfs)  setting  forth  the  nature  of  the 
noncompliance  and  the  action(s}  that 
may  be  taken  to  achieve  comphance. 

a.  BPA  will  provide  a  reasonable 
opportunity  to  correct  such 
noncompliance  before  imposing  a 
sanction,  other  than  decrementing  an 
allocation  as  provided  in  subsection 
F.2.d.,  above.  BPA  may  impose  a 
prospective  sanction  to  account  for 
actions  already  taken  that  were  not  in 
compliance  with  this  policy. 

b.  BPA  may  fashion  and  impose  an 
appropriate  sanction  for  noncompliance. 
Sanctions  that  BPA  may  impose  inlcude, 
but  are  not  limited  td: 

(1)  Denial  of  access  for  a  resource;  or 

(2)  Refusal  to  accept  schedules. 

3.  Procedures  for  review  of 
compliance  and  remedies  relating  to 
Fish  and  Wildlife  Resources: 

a.  This  policy  presumes  that  Qualified 
Pacific  Northwest  Resources,  other  than 
New  Hydroelectric  Hants,  and  Qualified 
Extraregional  Resources  are  being 
operated  consistent  with  apphcable 
licenses,  permits,  or  other  provisions  of 
State  and  Federal  law.  and  that  the 
operation  of  these  resources  or 
providing  access  for  these  resources  will 


Federal  Regtoter  /  Vol.  51.  No.  212  /  Monday.  November  3.  1986  /  Notices 39811 


not  adversely  impact  fish  or  wildlife 
resources  in  a  manner  described  in 
subsection  C.3.C.,  above,  unless  the 
Administrator  determines  otherwise. 

b.  Any  interested  person  who  wishes 
to  challenge  the  presumption  that  a 
Qualified  Pacific  Northwest  Resource  or 
Qualified  Extraregional  Resource  is 
being  operated  consistent  with 
applicable  hcenses,  permits,  or  other 
applicable  provisions  of  State  and 
Federal  law  must  make  that  challenge 
with  the  State  or  Federal  agency 
responsible  for  regulation  of  the 
resource  or  administration  of  that  law. 

c.  Any  interested  person  who  wishes 
to  challenge  the  presumption  that  the 
operation  of  a  Qualified  Pacific 
Northwest  Resource  or  Qualified 
Extraregional  Resource  will  not 
adversely  impact  fish  and  wildlife  in  the 
manner  described  in  subsection  C.3.C., 
above  shall  notify  the  Administrator  in 
writing.  The  notification  shall  state  in 
detail  the  manner  in  which  and  the 
extent  to  which  fish  or  wildlife 
resources  are  being  adversely  impacted. 
The  Administrator  will  provide  a  copy 
of  that  notification  to  the  Scheduling 
Utility  and  to  any  other  owner  or 
operator  of  the  resource,  and  accept 
public  comment  before  making  a 
determination  whether  fish  or  wildlife 
are  being  adversely  impacted  by  the 
operation  of  the  challenged  resource. 

d.  Upon  receipt  of  a  determination  by 
the  relevant  agency,  under  subsection 
I.3.b.,  above,  that  a  hydroelectric 
resource  is  not  in  compliance  with 
applicable  licenses  or  permits  or  other 
applicable  State  and  Federal  law.  the 
Administrator  will  not  provide  access  to 
the  Intertie  for  that  resource. 

e.  For  a  resouce  that  is  being  operated 
in  compliance  with  applicable  licenses 
or  permits  and  other  applicable  State  or 
Federal  law,  but  that  the  Administrator 
determines  will  adversely  impact  fish  or 
wildlife  resources  in  the  manner 
described  in  subsection  C.3.C.,  above, 
the  Administrator  will  not  provide 
access  unless: 

(1)  The  owner  or  operator  of  the 
resource  agrees  to  modify  the  operation 
of  the  resource  in  a  manner  to  assure 
that  the  operation  of  the  resource  will 
not  have  the  adverse  impact  determined 
by  BPA;  or 

(2)  The  owner  or  operator  of  the 
resoruce  agrees  to  make  expenditure  or 
take  other  actions  not  inconsistent  with 
the  program  adopted  by  the  Northwest 
Power  Planning  Council  to  protect, 
mitigate,  or  enhance  fish  and  wildlife  to 
offset  the  adverse  impact  to  fish  and 
wildlife  described  in  subsection  C.3.C., 
above. 

f.  At  any  time  after  the  effective  date 
of  this  policy,  upon  the  petition  of  any 


interested  person  alleging  that  a  New 
Hydroelectric  Plant  has  a  substantial 
adverse  impact  on  fish  or  wildlife 
resources  in  the  Columbia  River  Basin, 
the  Administrator  will  determine 
whether  such  New  Hydroelectric  Plant 
has  a  substantial  adverse  impact  on  fish 
or  wildlife  resources  within  Ae 
Columbia  River  Basin.  Before  making 
such  a  determination,  the  Administrator 
will  provide  notice  of  such  petition  to 
the  Scheduling  Utility  and  the  owner 
and/or  operator  of  such  New 
Hydroelectric  Plant  and  to  other 
interested  person  including  the  state  and 
Federal  fish  and  wildlife  agencies  and 
Indian  Tribes  of  the  Pacific  Northwest. 

(1)  Notice  will  establish  a  date  by 
which  comment  must  be  received  on  the 
petition  for  such  a  determination  and  a 
process  whereby  the  Administrator  will 
make  the  determination,  which  will 
ordinarily  be  made  within  180  days  of 
receipt  of  a  petition. 

2.  Upon  a  determination  that  such 
New  Hydroelectric  Plant  will  have  a 
substantial  adverse  impact  on  fish  or 
wildlife  resources  in  the  Columbia  River 
Basin,  each  allocation  to  a  Scheduling 
Utility  pursuant  to  section  F.,  above,  will 
be  decremented  as  provided  in  that 
section. 

g.  After  a  determination  by  the 
Adbiinistrator  that  a  New  Hydroelectric 
Plant  will  have  a  substantial  adverse 
impact  on  fish  or  wildlife  resourcs 
within  the  Columbia  River  Basin,  the 
owner  or  operator  of  such  new 
Hydroelectric  Plant  may  petition  for 
rescission  of  the  determination  upon  a 
showing  that  the  New  Hydroelectric 
Plant  no  longer  has  a  significant  adverse 
impact  on  fish  and  wildlife  resources 
within  the  Columbia  River  Basin.  The 
Administrator  will  provide  notice  of 
such  petition  to  interested  persons 
including  the  state  and  Federal  fish  and 
wildlife  agencies,  the  Northwest  Power 
Planning  Council,  and  Indian  Tribes  of 
the  Pacific  Northwest. 

1.  Notice  will  establish  a  date  by 
which  comment  must  be  received  on  the 
petition  for  rescission,  and  a  process 
whereby  the  Administrator  will 
determine  whether  to  rescind  the 
determination  that  a  New  Hydroelectric 
Plant  has  a  significant  adverse  impact 
on  fish  and  wildlife  resources  within  the 
Columbia  River  Basin. 

2.  After  rescision  of  a  determination 
that  a  New  Hydroelectric  Plant  has  a 
significant  adverse  impact  on  fish  or 
wildlife  of  the  Columbia  River  Basin,  the 
Administrator  will  not  decrement  any 
allocation  of  the  Scheduling  Utility 
pursuant  to  subsection  F.2.d.,  above,  by 
the  amount  of  capacity  associated  with 
such  Plant. 


/.  Exhibits 

Exhibits  A,  B,  and  C  are  a  part  of  this 
policy. 

Issued  in  Portland.  Oregon  on  October  15. 
1986. 

}ame*  J.  Jura, 

Bonneville  Power  Administration. 

Exhibits 

Exhibit  A 

Examples  of  formula  allocations  under 
each  condition  will  be  appended  to  the  final 
policy  when  published. 

Exhibit  B 

Exhibit  B  is  proposed  to  be  developed  as  it 
was  for  the  Near  Term  Intertie  Access  Policy, 
based  on  regional  planning  documents. 

Exhibit  C 

The  following  is  a  list  of  contracts  that 
were  signed  before  the  implementation 
of  the  Near  Term  lAP  and  were 
grandfathered  under  the  Near  Term  lAP. 
These  contracts  will  continue  to  receive 
Intertie  access  under  the  Long  Term  lAP. 

This  list  is  current  as  of  October  1. 
1986,  and  will  be  updated  for  the  final 
Long  Term  lAP. 


UtiWy 

Contract  No 

Expiralion 
dale 

Washington  Water 

Power 
Washington  Water 

Poaver. 
Western  Area  Power 

Administration. 

Pacific  Gas  a  Electnc 

Burtiank 

14-03-79101 

DeJi«S79-eiBP90185 

OE-MS79- 

84BP91627 
14-03-54132 
14-03-53290 
14-03-53295 
11-03-53297 
14-03-54134 
14-03-58638 

14-03-54126 

04,'01/88 
07/01  91 
10/31 '90 
07/31 '87 

Glendale 

12/30/86 
01/24/88 

Pasadena 

Pacific  Gas  and  Electnc. . 
San  Diego  Gas  and 

Electnc. 
Southern  California 

Edeon. 

07/31/87 
12/29/87 

07/31  87 

[FR  Doc.  86-24779  Filed  10-31-86;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ES87-3-000  ct  aL] 

Electric  Rate  and  Corporate 
Regulation  HIings;  Kansas  Gas  and 
Electric  Co.  et  al. 

October  27, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Electric  and  Gas  Co. 

(Docket  No.  ES87-3-O0OJ 

Take  notice  that  on  October  14. 1986, 
Kansas  Gas  and  Electric  Company 
(Applicant)  filed  an  application  seeking 
an  order  pursuant  to  section  204(a)  of 
the  Federal  Power  Act.  authorizing  the 


[ProJwtNo. 


Applicant  to  issue  not  more  than 
tBOlOOQuOOO  principal  amount  of  one  or 
more  series  of  its  first  mortgage  bonds 
and  seeking  exemption  from  competitive 
bidding  requirements. 

Conunent  date:  November  13. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  ttie  end  of  this  notice. 


I 
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2.  Baltimore  Gas  and  Electric  Co. 

[Docket  No.  ES87-4-000] 

Take  notice  tfiat  (»  October  14. 1986, 
Baltimore  Gas  and  Electric  CcMnpany 
filed  an  apphcation  with  the  Federal 
Energy  Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act.  to  issue  not  more 
than  $425  miUion  of  short-term 
unsecured  promissory  notes  and 
coomienaal  paper  with  a  final  maturity 
no  later  than  December  31. 1988. 

Conunent  date:  November  13, 1986,  in 
acoKtlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Oklahonu  Gas  and  Electric  Ca 

[Docket  Na  ES87-5-00iq 

Take  notice  that  on  October  14, 1986, 
Oklahoma  Gas  and  Electric  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act.  to  issue  not  more 
than  $250,000,000  of  short-term  debt  on 
or  before  December  31, 1988,  with  a  final 
maturity  no  later  than  December  31, 
1969. 

Comment  date:  November  13. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  peiaon  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Keimelh  F.  Phimb, 
Secretary. 

(FR  Doc.  88-24767  Filed  10-31-86;  8:45  amj 
■aum  cooE  ■rn-ovM 


Twin  FaHs  Canal  Co.  •!  ai4  intent  to 
Prepara  EnviroMnenlai  Impact 
Statemant;  To  Hold  Scoping  Session 
and  PubHe  Healing 

October  22, 1988.  | 

In  the  matter  of; 
Twin  Falls  Canal  Company,  Project  No.  2899- 

003 
Cogeneration,  too.  Project  No.  4797-001 
B  and  C  Enei^  Inc.,  Project  Na  5797-002 
Western  Hydropower  I,  Ltd..  Project  No. 

8795-000. 

Four  applications  have  been  filed  for 
licenses  for  hydtopower  projects  located 
on  or  immediately  adjacent  to  the  Upper 
Snake  River  in  Cassia,  Jerome, 
Nfinidoka,  and  Twin  Falls  counties, 
Idaho.  These  projects  are  the  Milner 
Project.  (FERC  No.  2899),  the  Auger  Falls 
Project.  (FERC  No.  4797).  the  Star  Falls 
Project,  (FERC  No.  5797),  and  the  Royal 
Catfish  Project  (FERC  No.  8795).  One  of 
the  proposed  projects  involves 
modifications  to  an  existing  structure; 
the  other  three  projects  would  be 
entirely  new  stractures. 

The  Commission  staff  has  determined 
that  issuance  of  licenses  for  the 
proposed  hydroelectric  projects  would 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  The  staff  therefore 
intends  to  prepare  an  environmental 
in?:  act  statement  (EIS)  in  accordance 
wuh  the  National  Environmental  Policy 
Act.  Possible  alternatives  to  the 
proposed  actions  and  potential 
cumulative  impacts  will  be  addressed.  A 
scoping  document  will  follow  this  public 
notice  and  be  sent  to  all  recipients  of 
this  notice  prior  to  the  public  and 
scoping  meetings  scheduled  for 
December  1988. 

Scoping  Session 

Interested  persons  and  agencies  are 
invited  to  participate  in  a  scoping 
session  to  discuss  the  environmental 
impact  issues  associated  with  the 
proposed  four  projects  listed  above.  The 
scoping  session  will  be  held  on 
Wednesday,  Deoember  10, 1986, 
commencing  at  1:00  p.m.  at  the  College 
of  Southern  Idaho,  Shields  Building, 
Room  117.  315  Falls  Avenue.  Twin  Falls, 
Idaho  83301-1238. 

Scoping  sessions  are  utilized  by  the 
Commission  staff  to  do  the  following:  (1) 
Present  environmental  issues  that  have 
been  identified  for  coverage  in  the  EIS 
to  the  public  and  to  experts  familiar 
with  the  projects;  (2)  receive  input  from 
the  public  and  experts  on  the  issues 
presented:  (3)  clarify  the  significance  of 
issues:  (4)  identify  additional  issues  for 
EIS  treatment  and  (5)  identify  issues 


that  do  not  merit  EIS  treatment 
Agencies  and  individuals  with 
environmental  expertise  and  concerns 
are  encouraged  to  attend  the  meeting 
and  to  assist  the  Commission's  staff 
with  the  determination  of  issues  to  be 
addressed  in  the  EIS.  For  additional 
information,  contact  Lee  Emery  at  202- 
376-1955. 

Public  Hearing         I 

Interested  officialt  and  members  of 
the  public  are  invited  to  express  their 
views  about  the  projects  in  a  public 
hearing.  A  public  hearing  will  be  held  on 
Wednesday.  December  10. 1986. 
commencing  at  7.-00  p.m.,  at  the  College 
of  Southern  Idaho.  Shields  Building, 
Room  117, 315  Falls  Avenue,  Twin  Falls. 
Idaho  83301-123a  The  public  hearing 
will  be  conducted  by  the  Commission's 
staff. 

At  the  public  hearing  persons  may 
give  their  statement*  orally  or  in  writing. 
The  hearing  will  be  recorded  by  a 
stenographer,  and  afi  statements  (oral 
and  written)  will  become  part  of  the 
public  hearing  reccxd  In  addition,  the 
public  hearing  record  will  remain  open 
until  January  21, 1987,  and  anyone  may 
submit  written  comments  on  the  projects 
until  that  time.  Comaients  should  be 
addressed  to  Kennedi  F.  Plumb 
Secretary,  Federal  Eoei;gy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  and  should 
clearly  show  the  project  names  and 
numbers  {e.g.,  the  MUner  Project  FERC 
No.  2899-003;  the  Ai«er  Falls  Project 
FERC  No.  4797-4101.  flc)  on  the  first 
page. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-24817  Filed  10-31-86;  8:45  am) 
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FEDERAL  IMAfHTIME  COMMISSION 

[Docket  No.  86-28:  Agreement  Na  003- 
010965] 

Island  Ocean  Terminal  Agreement; 
Order  of  Investigation 

This  proceeding  is  instituted  pursuant 
to  sections  15  and  22  of  the  Shipping 
Act  1916, 46  U.S.C.  App.  814  and  821. » 


'  Agreement  003-010965  was  filed  with  the 
Commisaion  on  June  18, 1988  under  the  Shipping 
Act.  1916. 46  U.&C  App.  881-842,  tad  the  Shipping 
Act  01 1984.  46  U.S.C.  App.  1701-172a  because  ila 
provisions  apply  to  both  foreign  and  domestic 
commeree  As  to  foreign  commerce,  the  Agreement 
became  effective  on  Auguil  2. 1986  patvuant  to 
section  6(c)(1)  of  the  Shipping  Act  of  1984, 46  VS.C. 
App.  1706(c)(1).  AocordinB^,  Hua  proceeding  it 
limited  to  consideration  oflfae  Agreement  only  as  it 
relates  to  domestic  commerce. 
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Agreement  003-010965  (Agreement)  is 
between  Puerto  Rico  Maritime  dipping 
Authority.  Trailer  Marine  Transport 
Corporation  and  Sea-Land  Service.  Inc. 
(Proponents).  Each  is  a  vessel  operating 
ocean  carrier  engaged  in  the  domestic 
offshore  trade  between  the  United 
States  mainland  and  Puerto  Rico  and. 
currently,  each  carries  cargo  in  that 
trade  pursuant  to  joint  through  rates  set 
forth  in  tariffs  on  file  with  the  Interstate 
Commerce  Commission.  In  connection 
with  their  water  carrier  services. 
Proponents  operate  marine  terminals 
and  related  facilities  at  porta  in  Puerto 
Rico  and  provide  containers,  chassis 
and  related  equipment. 

The  Agreement  pertains  only  to 
terminal  operations  and  related  services 
and  not  linehaul  ocean  freight  rates  or 
intermodel  through  rates.  Proponents 
seek  authority  to  agree  upon  and 
establish  a  common  tariff  setting  forth 
terminal  and  accessorial  charges,  and 
rules,  regulations  and  provisions 
governing  receipt  and  delivery  of  cargo 
at  marine  terminals  in  Pu«1o  Rico. 
Authority  also  is  sought  for  Proponents 
to  cooperate  both  in  collection  of 
terminal  and  accessorial  charges 
established  under  the  Agreement  and  in 
the  administration  of  the  Agreement's 
rules,  regidations  and  provisions.  In 
addition.  Proponents  seek  authority  to 
establish  neutral  body  policing  of  the 
Agreement.*  The  purported  purpose  of 
the  Agreement  is  to  curtail  or  eliminate 
malpractices. 

Protests  were  filed  by  Marine 
Transportation  Services  Sea  Barge 
Group.  Inc.  and  Gulf  Puerto  Rican 
Transport.  Inc.  (Protestants),  vessel 
operating  carriers  competing  with 
Proponents  in  the  Puerto  Rican  trade. 
Comments  in  opposition  to  the 
Agreement  and  a  request  for  an 
evidentiary  hearing  were  filed  by  the 
Puerto  Rico  Manufacturers  Association 
(Protestant),  a  multi-industry  trade 
association  whose  members  are 
shippers  or  consignees  in  the  Puerto 
Rican  trade. 

The  submissions  of  Proponents  and 
Protestants  raise  issues  regarding  the 
Commission's  jurisdiction  and  the  merits 
of  the  Agreement  which  will  be 
addressed  in  this  proceeding.  Those 
issues  are: 

(1)  Whether  the  parties  to  the 
Agreement  are.  or  under  the  agreement 
will  be,  conducting  activities  as 
"common  carrier[s]  by  water  in 
interstate  commerce"  or  "other  persons 
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subject  to  this  Act"  within  the  meaning 
of  section  1  of  the  Shipping  Act.  1916; 

(2)  Whether  the  Agreement  is 
necessary  to  secure  important  public 
benefits,  met  a  serious  transportation 
need,  and  serve  a  valid  regulatory 
purpose;  and 

(3)  Whether  the  A^^ement 
encroaches  o|(  antitrust  policies  more 
than  is  necessary  to  achieve  the 
Agreement's  proposes;  e.g.,  whether 
ratemaking  authority  is  a  necessary  or 
appropriate  means  to  curtail  Proponents' 
own  unlawful  activities. 

Now  therefore  it  is  ordered,  that 
pursuant  to  sections  15  and  22  of  the 
Shipping  Act.  1916,  an  investigation  is 
instituted  to  determine  whether 
Agreement  No.  003-010965  should  be 
approved,  disapproved  or  modified; 
It  is  further  ordered,  that  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date 
and  place  to  be  hereafter  determined  by 
the  Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.» 

It  is  further  ordered,  that  Puerto  Rico 
Maritime  Slipping  Authority.  Trailer 
Marine  Transport  Corporation,  and  Sea- 
Land  Service,  Inc.,  are  designated 
Proponents  in  this  proceeding; 

It  is  further  ordered,  that  Marine 
Transportation  Services  Sea  Barge 
Group,  Inc.,  Gulf  Puerto  Rican 
Transport,  Inc.  and  Puerto  Rico 
Manufacturers  Association  are 
designated  Protestants  in  this 
proceeding; 

It  is  furuier  ordered,  that  the  Bureau  of 
Hearing  Counsel  is  designated  a  party  to 
this  proceeding; 

It  is  further  ordered,  that  notice  of  this 
Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  that  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  tiie 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered,  that  all  futiire 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 


It  is  further  ordered,  that  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  l>e 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washin^on,  DC 
20573,  in  accordance  with  Rule  118  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.118,  and  shall  be 
served  on  parties  of  recpi<d; 

It  is  further  ordered,  that  purauant  to 
the  terms  of  Rule  61  of  the  Commission's 
Rules  of  Practice  and  Procedure,  the 
initial  decision  of  the  Administrative 
Law  Judge  shall  be  issued  by  October 
28. 1987  and  the  final  decision  of  the 
Commission  shall  be  issued  by  March  1. 

igsa 

By  the  Commission. 
Joseph  C  Polkiog, 
Secretary. 

(FR  Doc.  86-24737  Filed  10-31-«;  &45  am) 
BHUNQ  cooc  srae-oi-M 


*  On  October  8. 1986.  the  CommiMion  iMued  a 
Notice  of  Propoaed  Rulemakhig  in  Docket  No.  8ft-2«. 
That  rulemaking  proposei  to  revoke  the 
CoDimiMion't  aelf-poticing  requirementt  for 
agreementa  under  the  Shipping  Act  1910. 


*  It  ie  left  to  the  sound  discretion  of  the 
Administrative  Law  Judge  to  determine  whether  the 
jurisdictional  and  substantive  issues  should  be 
served  for  purposes  of  trial  or  decision. 


AgrMinent(s)  Fited 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  purauant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  die  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  eac^ 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Titie 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004161-001. 

Titie:  San  Francisco  Terminal 
Agreement. 

Parties: 

San  Francisco  Port  Commission  (Port) 
Marine  Terminals  Corporation  (MTC) 
Synopsis:  The  proposed  amendment 
woiild  establish  procedures  which 
would  permit  MTC  to  provide  terminal 
and  stevedoring  services,  on  a  case-by- 
case  basis,  at  Port  marine  terminal 
facilities  which  are  not  otherwise 
assigned  to  management  contractors, 
steamship  lines  or  other  cargo  interests. 
Agreement  No.:  202-010982-002. 
Titie:  Bahamas  Shipownere 
Association. 
Parties: 

Tropical  Shipping  and  Construction 
Co.,  Ltd. 
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Universal  Alco  Ltd. 

Pioneer  Shipping  Line 

Synopsis:  The  proposed  amendment 
would  delete  the  parties'  authorities  to 
agree  upon  the  level  of  compensation 
paid  to  ocean  freight  forwarders  under 
the  agreement 

Affreement  No.:  224-011021. 

Titlr.  Pahn  Beach  Terminal 
Agreement 

Parties: 

Port  of  Pahn  Beach  District  (Port) 

Seaboard  Marine,  Ltd.  (Seaboard) 

Synopsis:  The  proposed  agreement 
would  permit  Seaboard  to-lea8e44,466 
square  feet  of  warehouse  space  and  240 
square  feet  of  office  space  from  the  Port 
until  lanuary  31. 1987  with  an  option  for 
^an-e^tension  of  one  year. 

Dated:  October  29, 1986. 

By  Order  of  the  Federal  Maritime 
Commission. 

Josqib  C  Polking, 

Secretary. 

fFR  Doc.  86-24778  Filed  10-31-86:  a-45  am] 

BKUNQ  CODE  0730-01-11 


FEDERAL  RESERVE  SYSTEM 

Tlw  Mitsubishi  Trust  and  Banking 
Corp^  Application  To  Engage  da  Novo 
in  Pormissible  NonlMnkli^  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a](l} 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
.■processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  ia  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  iadicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appHcation  must  be 
receivednat  the  Reserve  Bank  indicated 
,or  the  offices  of  the  Board  of  Governors 
not  later  than  November  17, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  The  Mitsubishi  Trust  and  Banking 
Corporation,  Tokyo,  Japan;  to  engage  de 
novo  through  its  subsidiary  MTBC 
Finance,  Inc.,  New  York,  New  Yoric,  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  (including 
issuing  letters  of  credit  and  accepting 
drafts)  for  the  company's  account  or  for 
the  account  of  others,  such  as  would  be 
made  by  a  consumer  finance  and  credit 
card  company  pursuant  to  S  225.25(b)(1) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the 
United  States  and  Canada. 

Board  of  Govamors  of  the  Federal  Reserve 
System.  October  28, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-24742  Filed  10-31-88;  8:45  am] 

MLUNG  CODE  6210-01-41 


Orange  County  Banlcing  Corp.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  uiider  S  225.23(a)(2]  or  [f]  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  v^rriting  on  the 


question  whether  consummation  Of  the 
proposal  can  "reaionably  be  expected 
to  produce  benefits  to  the  public  sudi 
as  greater  convenience,  inneased  '  ^ ' 
competition,  orgaiRfflh^fficteitcy,  that 
outweigh  pessible-adverse  effects,  such 
as  uildue  concentmtion  of  resources, 
dei:Fea8ed  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  20, 
1986. 

A.  Federal  Reserve  Bank  of  AUanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atianta,  Georgia 
30303; 

1.  Orange  County  Banking 
Corporation,  Ocoee,  Florida;  to  acquire 
Retirement  Accounts,  Inc.,  Winter  Park, 
Florida,  and  thereby  engage  in  custodial 
trust  functions  pursuant  to  S  225.25(b)(3) 
of  the  Board's  Regulation  Y. 

Board  of  GovemoiB  of  the  Federal  Reserve 
System,  October  28, 1986. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-24743  Filed  10-31-86;  8:45  am] 

BtLUNG  CODE  6210-01-M 


SouthTrust  Corp-,  et  ai.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
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an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  20, 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  SouthTrust  Corporation. 
Birmingham,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  SBT 
Bancshares,  Inc.,  Arab,  Alabama,  and 
thereby  indirectly  acquire  Security  Bank 
and  Trust  Company,  Arab,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hopedale  Investment  Company, 
Quincy,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  84 
percent  of  the  voting  shares  of 
Community  Bank  of  Hopedale, 
Hopedale,  Illinois.  Comments  on  this 
application  must  be  received  by 
November  17, 1986. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Stigler  Bancoipowtion,  Inc., 
Stigler,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  93 
percent  of  the  voting  shares  of  First 
Oklahoma  National  Corporation,  Stigler, 
Oklahoma,  and  thereby  indirectly 
acquire  The  First  National  Bank,  Stigler, 
Oklahoma.  Comments  on  this 
application  must  be  received  by 
November  21, 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  28, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-24744  Piled  10-31-86:  8:45  am] 
Btuma  CODE  nw^um 
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GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Board; 
MemtierBhip 

aoency:  General  Services 
Administration. 
action:  Notice. 


KM  RMTNCR INRMIMTION  CONTACT 
Gregory  Knott  Deputy  Director  of 
Personnel  General  Services 
Administration,  18th  and  F  Streets,  NW., 
Washington,  DC  20405  (202)  566-0398. 
SUPPLEMENTARY  INFORMATION:  Section 
4313(c)  (1)  thorugh  (5)  of  Title  5,  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  boards  shall  review  the 
performance  rating  of  each  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  members  of  the  Performance 
Review  Board  are: 

1.  Paul  T.  Weiss,  Associate 
Administrator  for  Administration. 

2.  A.  C.  Arterbery,  Associate 
Administrator  for  Operations. 

3.  Frank  J.  Carr,  Conunissioner, 
Information  Resources  Management 
Service. 

4.  Donald  C.  J.  Gray,  Commissioner, 
Federal  Supply  Service. 

5.  Earl  E.  Jones,  Commissioner, 
Federal  Property  Resources  Service. 

6.  William  F.  Sullivan,  Commissioner, 
Public  Building  Service. 

7.  Patrida  A.  Szervo,  Associate 
Administrator  for  Acquisition  PoUcy. 

Dated:  October  27, 1986. 
Gregory  L  Knott. 
Deputy  Director  of  Personnel. 
(PR  Doc.  86-24755  Filed  10-31-86;  8:45  am] 


summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  flie 
Performance  Review  Board. 


Region  IX,  San  Francisco.  CA.  Public 
Buildings  Service;  Intent  To  Prapve  an 
Environmental  Impact  Statement  for  a 
Proposed  Federal  Building.  Oalrtand. 

Pursuant  to  Council  on  Environmental 
Quality  Regulations,  notice  is  hereby 
given  that  GSA  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  a  new  Federal  Building  proposed  for 
Oakland,  CaUfomia.  The  site  for  the 
new  Federal  Building  will  be  144,000 
square  feet  of  land,  consisting  of  two 
city  blocks  bounded  by  Qay,  Jefferson, 
Twelfth  and  Fourteenth  Streets.  The 
proposed  Federal  Building  will  contain 
one  million  gross  square  feet  of  space, 
including  700,000  square  feet  of  office 
space  for  agency  assignments  and  up  to 
32,500  square  feet  for  outlease  to 
commercial  activities. 

Public  scoping  meetings  will  be  held 
at  Laney  College,  Room  B262, 900  Fallon 
Street,  Oakland,  California,  at  1:30  p.m. 
and  7:30  p.m.  on  Wednesday,  November 
1Z1986. 


Written  comments  or  information  that 
should  be  considered  during  the 
assessment  of  environmental  and 
socioeconomic  impacts  for  tfie  EIS 
should  be  directed  to  Miss  Maiy  E. 
Brant  Director,  Planning  Staff— OPL 
Public  Buildings  Service,  General 
Services  Administration,  525  Maiket 
Street  San  Francisco,  CaUfomia  94105. 
For  additional  information,  please  call 
Mr.  Peter  Sneed  of  dlie  Planning  Staff, 
telephone  (415)  974-7625  (FTS  454-7625). 

Dated:  October  22, 1986. 
Edwin  W.  Thomas. 
Regional  Administrator. 
(PR  Doc  85-24748  Filed  10-31-85;  8:45  am] 


DEPARTMEftrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Federal  Financial  Participalion  In  State 
Asslstancs  Expsnditurss.  Aid  to 
Fsmiliss  Witt)  Dspsndsnt  ChNdran. 
Medicaid,  and  Aid  to  Needy  Aged. 
Blind,  or  Disabisd  Psrsons 

aoency:  Office  of  the  Secretary.  HHS. 
action:  Notice. 


summary:  TTie  Federal  Percentages  and 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  1987  have  been 
recalculated  purauant  to  Pub.  L  99-272. 
These  percentages  will  be  effective  from 
October  1, 1986  through  September  30, 
1987.  The  data  will  supercede  those 
published  in  the  Fedml  Regbter  on 
November  29, 1984  at  49  PR  46957.  This 
notice  annoimces  the  recalculated 
"Federal  percentages"  and  "Federal 
medical  assistance  percentages"  that  we 
will  use  in  determining  the  amount  of 
Federal  matching  in  State  welfare  and 
medical  expenditures.  The  table  gives 
figures  for  each  of  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands.  Title 
XIX  of  the  Social  Security  Act  (the  Act) 
exists  in  each  jurisdiction,  title  IV-A  in 
all  jurisdictions  except  American  Samoa 
and  the  Northern  Mariana  Islands, 
Titles  I,  X,  and  XIV  operate  only  in 
Guam  and  the  Virgin  Islands,  while  title 
XVI  (AABD)  operates  only  in  Puerto 
Rico.  The  percentages  in  this  notice 
apply  to  State  expenditures  for 
assistance  payments  and  medical 
services  (except  family  planning  which 
is  subject  to  a  higher  matching  rate).  The 
statute  provides  separately  for  Federal 
matching  of  administrative  costs 
Section  1101(a)(8)  of  the  act,  as 
revised  by  section  9528  of  Pub.  L.  99-272. 
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requires  the  Secretary  of  Health  and 
Human  Services  to  publish  these 
percentages  each  year.  The  Secretary  is 
to  figure  the  percentages,  by  formulas 
set  forth  in  sections  1101(a)(8)  and 
190S{b)  of  the  Act.  from  the  Department 
of  Conunerce's  statistics  of  average 
income  per  person  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  upper  and  lower  limits  given 
in  those  two  sections  of  the  Act.  T^e 
statute  speciHes  the  percentage  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  percentages"  are  for  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  aid  to  needy  aged,  blind,  or 
disabled  persons,  and  the  "Federal 
medical  assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act,  States  with  approved 
Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditures  under 
approved  State  plans  for  these  other 
programs  using  either  the  Federal 
percentage  or  the  Federal  medical 
assistance  percentage.  These  States  may 
claim  at  the  Federal  medical  assistance 
percentage  without  regard  to  any 
maximum  on  the  dollar  amounts  per 
recipient  which  may  be  counted  under 
paragraphs  (1)  and  (2)  of  sections  3(a), 
403(a),  1003(a),  1403(a).  and  1603(a)  of 
the  Act. 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1. 1986  and  ending  September  30, 1987. 
row  nMrmai  information  contact: 
Mr.  Emmett  Dye,  Office  of  Family 
Assistance,  Family  Support 
Administraiton,  Room  B320,  Transpoint 
Building,  2100  2nd  Street  SW.. 
Washiiigton,  DC  20201.  Telephone  (2021 
245-2040. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.808— Assistance  Payments- 
Maintenance  Assistance  (State  Aid);  13.714 

Medical  Assistance  Program) 
Dated:  September  19, 1966. 
Otu  R.  Bowen,  M.D., 
Secretary  of  Health  and  Human  Services. 

Federal  Percentages  and  Federal  Medi- 
cal Assistance  Percentages.  Effective 
Oct.  1,  I98e-SEPT.  so.  1987  (Fiscal  year 

1987) 


SMe 

Federal 

paroent- 

agn 

Federal 
medioil 
assist- 
ance 
percent- 
aees 

AMMn« 

S5.00 
5000 
50.00 
57.92 
65.00 
50.00 

72.41 
50.00 
50.00 
62.13 
7402 
50.00 

AlMka „ 

Amwicm  Swnoa .._ „ , 

Arizona _ „ 

Ariunn* _ 

CMointo. 

Federal  Percentages  and  Federal  Medi- 
cal Assistance  Percentages,  Effective 
Oct.  1,  1986-6EPT.  30,  1987  (Fiscal  year 
1987)— Continued 


1 

Federal 

I 

Federal 

Stai» 

percent- 
ages 

assist- 
ance 
percent- 
ages 

Cohirado „ 

50.00 

5000 

Cotmecticul 

50.00 

50.00 

Delaware _ 

50.00 

50.00 

Oislhct  ct  Columbia..... „... 

50.00 

50.00 

Ftorida 

5C.60 

55.54 

dborgia. 

60.60 

64.54 

Gu«n 

50  00 

'50.00 

Hawaii , _ 

50.00 

51.29 

Idaho 

66.00 

71.08 

Illinois. 

50.00 

50  00 

Indiana _ 

56.80 

62.92 

Iowa _ ., 

55  99 

Kansas 

50.00 

51.39 

Kentucky 

65.00 

70.75 

Louisana 

61  96 

65.77 
68.07 
50.00 

Maine 

64.52 
50.00 

Maryland 

Massachusetts _ 

50.00 

50.00 

Michigan „ 

52  09 

56  88 

Minnesota _ 

50.00 

52.96 

»*sa«»W* 

65.00 

78.50 

Missoun 

55.39 

59.85 

Montana _. 

63.82 

67.44 

Nebrasfca- _ 

53.40 

58.06 

Nevada „ 

50.00 

50.00 

50.00 

53.26 

New  Jersey 

50.00 

50.00 

New  Mexico 

65.00 

69  68 

Now  Yoi* _ 

50  00 

50  00 

North  Carolina 

64.89 

6840 

North  Dakota , „ 

51.57 

5641 

Northern  Mariana  Islands...- 

50.00 

■50.00 

Ohio 

53.63 

58.27 

Oklahoma 

55.40 

59  86 

Oregon 

58.30 

62.47 

52  53 

57  28 

Puerto  Rico _ 

50.00 

'50.00 

Rhode  Island _ 

50.42 

55.38 

South  Carolina 

65  00 
63.83 

72.23 
67.45 

South  Dakota. , _ 

Tennessee _ 

65.00 

70.26 

Texas . . 

55.16 

Utah _ 

65  00 

Vermont _ 

63.75 

87.37 

Virgin  Islands 

50.00 

■  50  00 

Vir»nia 

50.00 

51.86 

Washington 

50.00 

52.52 

West  Virginia 

65.00 

72.59 

Wisconsin 

5287 

57.58 

Wyoming _ 

50.00 

54.20 

'  For  purposes  of  seetlon  1118  of  the  Social  Security  Act 
the  percentage  used  under  titles  I,  X.  XIV.  and  XVI  and  Part 
A  of  tiUe  IV  will  be  75  per  centum. 

[FR  Doc.  86-24810  Filed  10-31-«6;  8:45  am] 
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Food  and  Drug  Administration 

[Docket  No.  85N-0474] 

Federation  of  American  Societies  for 
Experimental  Biology's  Scientific 
Steering  Group;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  open  meeting  of  the 
Federation  of  American  Societies  for 
Experimental  Biology's  (FASEB) 
Scientific  Steering  Group  on  the  Use  of 
Scientific  Expertise  in  Food  and 


Cosmetic  Safety  Analyses  (Scientific 
Steering  Group).  The  Scientific  Steering 
Group  will  hold  an  open  meeting  to 
receive  comments  on  Task  Orders 
initiated  since  June  1, 1984.  under  a 
contract  that  FDA  has  with  FASEB 
concerning  the  use  of  outside  scientific 
expertise  in  food  and  cosmetic  safety 
analyses.  Following  the  open  meeting, 
the  Scientific  Steeling  Group  will  meet 
in  closed  executive  session  to  continue 
preparation  of  its  final  report. 

date:  The  open  meeting  will  be  held  on 
Friday.  November  14. 1986,  at  9  a.m.  The 
executive  session  will  be  held 
immediately  following  the  conclusion  of 
the  open  meeting. 

Requests  to  make  oral  presentations 
at  the  open  meeting  must  be  submitted 
in  writing  and  be  received  by  November 
10. 1986.  Written  comments,  data,  and 
information  must  also  be  received  by 
November  10. 1986. 

ADDRESSES:  The  open  meeting  and 
executive  session  will  be  held  at  the 
Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike.  Bethesda.  MD  20814.  Requests  to 
make  oral  presentations  and  written 
comments,  data,  and  information  should 
be  submitted  as  follows:  Two  copies  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857.  and  two  copies  to  K.D.  Fisher 
(address  below). 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  D.  Fisher.  Director.  Life 
Sciences  Research  Office,  Federation  of 
American  Societies  for  Experimental 
Biology.  9850  Rockville  Pike,  Bethesda, 
MD  20814.  301-530-7030. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
a  contract  with  FASEB  concerning  the 
use  of  outside  scientific  expertise  in 
food  and  cosmetic  safety  analyses.  The 
objectives  of  this  contract  are  (1)  to 
provide  expert,  objective  counsel  to 
FDA  on  general  and  specific  issues  of 
scientific  fact  and  (2)  to  explore  various 
review  mechanisms  with  respect  to  their 
effectiveness  and  efficiency.  FASEB 
established  the  Scientific  Steering  Group 
to  serve  FASEB  in  conjunction  with  this 
contract. 

Since  June  1. 1984.  FDA  has  given 
FASEB  a  series  of  Task  Orders  under 
this  contract  to  stuc^  various  issues. 
See.  e.g..  50  FR  46832  (November  13. 
1985);  50  FR  51453  (December  17. 1985); 
51  FR  2577  (January  17, 1986);  and  51  FR 
8030  (March  7. 1986).  Copies  of  the  Task 
Order  reports  completed  under  terms  of 
this  contract  are  on  display  at  the 
Dockets  Management  Branch  and  the 
Life  Sciences  Research  Office 
(addresses  above).  A  list  of  the  Task 
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Order  Reports  may  be  obtained  by 
writing  to  the  contact  person  (address 
above). 

The  Scientific  Steering  Croup  is  now 
engaged  in  preparing  its  final  scientific 
report  to  FASEB  evaluating  the 
effectiveness  and  the  efficiency  of  the 
various  review  mechanisms  employed 
under  the  contract.  This  report  will  help 
FASEB  respond  to  Task  Order  No.  1. 
Accordingly,  this  notice  invites  public 
comment  on  the  mechanisms  used  to 
review  the  work  conducted  under  this 
contract  on  each  of  the  severalTask 
Orders.  Specifically,  the  Scientific 
Steering  Group  invites  both  written  and 
oral  comments  on  the  several  external 
scientific  review  mechanisms  utilized 
for  completing  the  Task  Orders  with 
respect  to  their  effectiveness  and 
efficiency,  taking  into  account  such 
factors  as: 

1.  The  formal  of  the  questions 
reviewedr 

2.  Sources  of  information; 

3.  Time  frames  for  response; 

4.  The  ability  to  obtain  appropriate 
experts  in  various  operating  formats; 

5.  The  costs  associated  with  various 
operating  formats; 

6.  FDA's  responsiveness  to  the 
information  needs  and  other  needs  of 
the  contractor;  and, 

7.  The  contractor's  responsiveness  to 
agency  requests,  particularly  with 
respect  to  the  agency's  mission  as 
defined  in  statutes  and  regulations. 

In  accordance  with  21  CFR  14.15(b)(1). 
notice  is  given  that  the  Scientific 
Steering  Group  will  hold  an  open 
meeting  on  November  14, 1986,  and  will 
meet  in  executive  session  following  the 
open  meeting.  At  the  meeting  an 
opportunity  will  be  provided  for  the 
public  to  present  written  and  oral  views, 
information,  and  data  on  the 
effectiveness  and  efficiency  of  the 
review  mechanisms  used  by  FASEB  in 
the  conduct  of  work  under  the  contract. 

Dated:  October  28, 1986. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc.  86-24738  Filed  10-31-86;  8:45  am] 
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Public  Health  Services 

National  Toxicology  Program, 
AvallaiiHity  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Benzyl  Acetate 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  benzyl  acetate. 


a  water-white  liquid  with  pear-like  odor, 
which  is  a  natural  constituent  of  several 
essential  ofls  and  flower  absolutes  from 
jasmine,  hyacinth,  gardenia,  tuberose, 
ylang-ylang.  cananga  and  neroh. 
Commercial  benzyl  acetate  is  used 
primarily  as  a  component  of  perfumes 
for  soaps  and  as  a  flavoring  ingredient. 

Toxicology  and  carcinogenesis  studies 
were  conducted  by  administering  benzyl 
acetate  in  com  oil  by  gavage  to  groups 
of  50  male  and  50  female  F344/N  rats  at 
doses  of  0.  25a  or  500  mg/kg  body 
weight  and  to  groups  of  50  male  and  50 
female  B6C3Fi  mice  at  doses  of  0,  500  or 
1.000  mg/kg  body  weight  five  days  per 
week  for  103  weeks. 

Under  the  conditions  of  these  gavage 
studies,  benzyl  acetate  increased  the 
incidence  of  acinar-cell  adenomas  of  the 
exocrine  pancreas  in  male  F344/N  rats; 
the  gavage  vehicle  may  have  been  a 
contributing  factor.  There  was  no 
evidence  of  carcinogenicity"  for  female 
F344/N  rats.  For  male  and  female 
B6C3Fi  mice  there  are  some  evidence  of 
carcinogenicity  in  that  benzyl  acetate 
caused  increased  incidences  of 
hepatocellular  adenomas  and  squamous 
cell  neoplasms  of  the  forestomach. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Benzyl 
Acetate  in  F344/N  Rats  andB6C3Fi 
Mice  (Gavage  Studies)  (TR  250)  are 
available  without  charge  from  the  NTP 
Public  Information  Office.  MD  B2-04. 
P.O.  Box  12233,  Research  Triangle  Park. 
NC  27709.  Telephone:  (919)  541-3991. 
FTS:  629-3991. 

Dated:  October  28, 1986. 
David  P.  Rail.  M.O..  Ph.D.. 

Director. 

[FR  Doc.  86-24802  Filed  10-31-88;  a-45  am] 
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National  Toxicology  Pi^gram, 
Availat>Uity  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Dimethylvinyi  Chloride 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  dimethylvinyi 
chloride,  a  clear  colorless  liquid  which 
is  a  byproduct  in  the  production  of  3- 
chloro-2-methylpropene  by  the 
chlorination  of  isobutene.  It  is  not 


'  The  rJTP  uses  Hve  categorie*  of  evidence  of 
carcinogenicity  to  aummarize  the  ttrength  of  the 
evidence  observed  in  each  animal  study:  Two 
categories  for  positive  results  ("clear  evidence"  and 
"some  evidence "^.  one  category  for  uncertain 
findings  ("equivocal  evidence"),  one  category  for  no 
observable  e^ect  ("no  evidence"),  and  one  category 
for  studies  that  cannot  be  evaluated  because  of 
major  flaws  ("inadequate  study"). 


known  to  be  produced  intentionally  in 
the  United  Slates  for  other  than 
laboratory  purposes. 

Toxicology  and  carcinogenesis  studies 
of  dimethylvinyi  chloride  were 
conducted  by  administering  this 
chemical  in  com  oil  by  gavage  to  groups 
of  50  male  and  50  female  F344/N  rats 
and  B6C3Fi  mice  at  doses  of  0. 100.  or 
200  mg/kg  body  weight  5  days  per  week 
for  102  or  103  weeks. 

Under  the  conditions  of  these  two 
year  gavage  studies,  there  was  clear 
evidence  of  carcinogenicity  *  of 
dimethylvinyi  chloride  for  both  sexes  of 
F344/N  rats  and  B6C3F,  mice.  This  was 
based  on  increased  incidences  of 
neoplasms  of  the  nasal  cavity,  oral 
cavity,  esophagus,  and  forestomach  of 
male  and  female  F344/N  rats.  B6C3Fi 
mice  showed  increased  incidences  of 
squamous  cell  neoplasms  of  the 
forestomach  in  males  and  females  and 
squamous  cell  carcinomas  of  the 
preputial  gland  in  males. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Dimethylvinyi  Chloride  (l-Chloro-2- 
Methylpropene)  in  F344/N  Rats  and 
B6C3Fx  Mice  (Gavage  Studies)  (TR  316) 
are  available  without  chaise  from  the 
NTP  Public  Information  Office.  MD  B2- 
04.  P.O.  Box  12233.  Research  Triangle 
Park.  NC  27709.  Telephone:  (919)  541- 
3991.  FTS:  629-39911. 

Dated:  October  27, 1986. 
David  P.  RaU.  M.D..  Ph.D^ 

Director. 

[FR  Doc.  86-24803  Filed  10-31-86;  8:45  am] 
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Health  Resources  and  Services 
Administration;  Health  Education 
Assistance  Loan  Program;  "Maximum 
Interest  Rates  for  Quarter  Ending 
December  31, 1986  and  Rate  of 
Insurance  Premium" 

Section  727  of  the  Public  Health 
Service  Act  (42  U.S.C.  294)  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

A.  Section  e0.13(a)(4)  of  the  program's 
implementing  regulations  (42  CFR  Part 
60.  previously  45  CFR  Part  126)  provides 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenicity  to  summarize  the  strength  of  the 
evidence  observed  in  each  animal  study:  Two 
categories  for  positive  results  ("clear  evidence"  and 
"some  evidence"),  one  category  for  uncertain 
findings  ("equivocal  evidence"),  one  category  for  no 
observable  effect  ("no  evidence"),  and  one  category 
for  studies  that  cannot  be  evaluated  because  of 
major  flaws  ("Inadequate  study"). 


I 
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that  the  Secretary  will  announce  the 
interest  rate  in  effect  on  a  quarter  basis. 

The  Secretary  announces  that  for  the 
period  ending  December  31, 1986,  three 
intererst  rates  are  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL]  program. 

1.  For  loans  made  before  January  27, 
1981,  the  variable  interest  rate  is  9V'4 
percent.  Using  the  regulatory  formula  (45 
CFR  128.13(a)(2)  and  (3)),  in  effect  prior 
to  January  27, 1981.  the  Secretary  would 
normally  compute  the  variable  rate  for 
this  quarter  by  finding  the  sum  of  the 
fixed  annual  rate  (7  percent)  and  a 
variable  component  calculated  by 
subtracting  3.50  percent  from  the 
average  bond  equivalent  rate  of  91-day 
U.S.  Treasury  bills  for  the  preceding 
calendar  quarter  (5.65  percent),  and 
rounding  the  result  (9.15  percent) 
upward  to  the  nearest  Vi  percent  [QV* 
percent).  However,  the  regulatory 
formula  also  provides  that  the  annual 
rate  of  the  variable  interest  rate  for  a  3- 
month  period  shall  be  reduced  to  the 
highest  one-eighth  of  1  percent  which 
would  result  in  an  average  annual  rate 
not  in  excess  of  12  percent  for  the  12- 
month  period  concluded  by  those  J 
months.  Because  the  average  rate  of  the 
4  quarters  ending  December  31, 1986  is 
not  in  excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  11  percent  for  the  quarter 
ending  March  31, 1986;  10%  percent  for 
the  quarter  ending  June  30. 1986;  and  9% 
percent  for  the  quarter  ending 
September  30. 1986. 

2.  For  variable  rate  loans  executed 
during  the  period  of  January  27, 1981 
through  October  21, 1985,  the  interest 
rate  is  9V*  percent.  Using  the  regulatory 
formula  (42  CFR  60.13  (a)(3))  in  effect 
since  January  27, 1981,  the  Secretary 
computes  the  maximum  interest  rate  at 
the  beginning  of  each  calendar  quarter 
by  determining  the  average  bond 
equivalent  rate  for  the  91-day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (5.65  percent);  adding  3.50 
percent  (9.15  percent);  and  rounding  that 
figure  to  the  next  higher  one-eighth  of  1 
percent  (9y4  percent). 

3.  For  fixed  rate  loans  executed  during 
the  period  of  October  1. 1986  through 
December  31, 1988.  and  for  variable  rate 
loans  executed  on  or  after  October  22, 
1985.  the  interest  rate  is  8%  percent.  The 
Health  Professions  Training  Assistance 
Act  of  1985  (Pub.  L.  99-129).  enacted 
October  22. 1985,  amended  the  formula 
for  calculating  the  interest  rate  by 
changing  3.5  percent  to  3  percent.  Using 
the  regulatory  formula  (42  CFR 
60.13(a)(2)  and  (3))  and  substituting  the 
new  statutory  change  of  3  percent,  the 


Secretary  computes  the  maximum 
interest  rate  at  the  beginning  of  each 
calendar  quarter  by  determining  the 
average  bond  equivalent  rate  for  the  91- 
day  U.S.  Treasury  bills  during  the 
preceding  quarter  (5.65  percent);  adding 
3.0  percent  (adS  percent)  and  rounding 
that  Rgure  to  the  next  higher  one-eighth 
of  1  percent  (8%  percent). 

B.  Public  Law  99-129  also  contained 
modifications  to  the  insurance  premium 
calculation,  effective  9  months  after 
enactment  of  the  statute  (July  22..  1986). 
Prior  to  that  date,  in  accordance  with 
§  60.14(b)  of  the  regulations,  the 
insurance  premium  was  2  percent  per 
year  of  the  loan  principal  for  loans 
executed  through  the  HEAL  program. 
Effective  July  22. 1986  in  accordance 
with  section  732  of  the  Act.  as  amended, 
the  insurance  premium  is  8  percent  of 
the  principal  of  each  HEAL  loan.  A 
notice  announcing  this,  change  was 
published  in  the  Federal  Register  on 
June  18. 1986  (51  FR  22136). 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.10a  Health  Education  Assistance  Loans) 

Dated:  October  29, 1966. 
David  N.  Sundwsll. 

Administrator 

[FR  Doc.  86-24782  Filed  10-31-^5;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttw  Secretary 

Privacy  Act  of  1974— Revision  of 
Notice  of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  a  notice  describing  a  system  of 
records  pertaining  to  employee  payroll, 
attendance,  retirement,  and  leave 
information.  Except  as  noted  below,  all 
changes  being  published  are  editorial  in 
nature,  and  reflect  minor  administrative 
and  technical  revisions  which  have 
occurred  since  the  publication  of  the 
material  in  the  Federal  Register  on 
October  1, 1984  (49  FR  38712).  The 
revised  notice,  published  in  its  entirety 
below,  is  titled:  "Payroll.  Attendance. 
Retirement,  and  Leave  Records — 
Interior,  Office  of  the  Secretary-85". 

The  notice  is  being  revised  to  reflect 
the  consolidation  of  payroll 
administration  in  the  Department. 
Pursuant  to  the  provisions  of  Secretary's 
Order  No.  3111  dated  December  20. 1985. 
the  administration  of  Departmental 
payroll  operations  was  consolidated 
into  the  Bureau  of  Reclamation.  The 
portions  of  the  system  of  records  notice 
published  below  describing  the  system 


location  and  manaiger  have  been 
appropriately  reviled.  Also,  the  existing 
routine  disclosure  statement  for 
litigation  purposes  is  revised  to 
incorporate  the  clarification  on  such 
disclosures  prescribed  by  the  Office  of 
Management  and  Budget  (OMB)  in  its 
supplementary  guidelines  dated  May  24, 
1985.  for  implementing  the  Privacy  Act, 
In  addition,  a  new  compatible  routine 
use  is  added  to  provide  for  the 
disclosure  of  infomation  on  employee 
Thrift  Savings  Fund  contributions  to  the 
Federal  Retirement  Thrift  Investment 
Board  established  by  Pub.  L  99-335. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment.  Therefore,  written 
comments  on  diese  proposed  changes 
can  be  addressed  to  the  Department 
Privacy  Act  Officer,  Office  of  the 
Secretary  (PIR),  Room  7357.  Main 
Interior  Building.  U.S.  Departn^gnt  of  the 
Interior.  Washington.  D.C.  20240. 
Comments  received  on  or  before 
December  3. 1988,  will  be  considered. 
The  notice  shall  be  ej^ective  as 
proposed  without  Curther  notice  at  the 
end  of  the  comment  period,  imless 
comments  are  received  which  would 
require  a  contrary  determination. 

Dated:  October  23, 1986. 

Oscar  W.  Mueller,  Jr., 

Director,  Office  of  Information  Resources 
Management. 

INTERiOR/OS-65 

SYSTEM  name: 

Payroll  Attendance,  Retirement,  and 
Leave  Records — Interior,  Office  of  the 
Secretary-85 


SYSTEM  LOCATION: 

(1)  Bureau  of  Reclamation, 
Managment  Operations  Center,  Division 
of  Payroll  Operations,  7333  West 
Jefferson  Ave..  Academy  Place  1. 
Denver,  CO  80235.  , 

(2)  Bureau  of  Reclamation, 
Management  Operations  Center,  | 
Division  of  Payroll  Operations,  1925 
Isaac  Newton  Square,  Reston,  Virginia 
22090  (effective  on  or  about  11-1-86). 

(3)  All  Departmental  offices  and 
locations  which  prepare  and  provide 
input  documents  aiKi  information  for 
data  processing  and  administrative 
actions. 


CATEOORIES  Or  INOIVlDUALS  COVERED  BY  THE 

system: 

All  employees  of  the  Department  of 
the  Interior,  and  employees  of 
Independent  Agencies,  Councils,  and 
Commissions  who  are  provided  payroll 
administrative  support  by  the 
Department. 
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CATEOOMES  OP  RCCOMDS  IN  THK  SYSTEM: 

Employee  identincation,  pay  rate  and 
grade,  retirement,  and  location  data; 
length  of  service;  pay.  leave,  time  and 
attendance,  allowances,  and  cost 
distribution  records;  deductions  for 
Medicare  or  PICA,  savings  bonds, 
FEGLI.  union  dues,  taxes,  allotments, 
quarters,  charities;  health  benefits. 
Thrift  Savings  Fund  contributions, 
awards,  shift  schedules,  pay 
differentials,  ERS  tax  lien  data;  and 
related  payroll  and  personnel  data.  Also 
included  is  information  on  debts  owed 
to  the  government  as  a  result  of 
overpayment,  refunds  owed,  or  a  debt 
referred  for  collection  on  a  transferred 
employee.  The  payroll,  attendance, 
retirement,  and  leave  records  described 
in  this  notice  form  a  part  of  the 
information  contained  in  the 
Department's  integrated  payroll  and 
personnel  (PAY/PERS)  automated 
information  system.  Personnel  records 
contained  in  the  PAY/PERS  system  are 
covered  under  the  govemmentwide 
system  of  records  notice  published  by 
the  Office  of  Personnel  Management 
(OPM/GOVT-1). 

AUTHORITV  FOW  HAINTENANCC  OF  THE 
SYSTEM: 

5  U.S.C.  5101.  et  seq.,  31  U.S.C.  3512. 

ROUTINE  USES  OF  RECORDS  MANtTMNEO  IN 
THE  SYSTEM.  INCUHNNQ  CATECKMHES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are 
for  fiscal  operations  for  payroll, 
attendance,  leave,  insurance,  tax, 
retirement  and  cost  accounting 
programs;  and  to  prepare  related  reports 
to  other  Federal  agencies  including  the 
Treasury  Department  and  the  Office  of 
Personnel  Management.  Disclosures 
outside  the  Department  of  the  Interior 
may  be  made:  (1)  To  the  Department  of 
the  Treasury  for  preparation  of  payroll 
checks  and  other  checks  to  Federal, 
State,  and  local  government  agencies, 
non-governmental  organizations,  and 
individuals;  (2)  to  the  Internal  Revenue 
Service  and  to  State,  local,  tribal  and 
territorial  governments  for  tax  purposes: 
(3)  to  the  Office  of  Personnel 
Management  in  connection  with 
programs  administered  by  that  office;  (4) 
to  another  Federal  agency  to  which  an 
employee  has  transferred:  (5)  to  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  [b)  the 
Department  of  the  Interior  determines 
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that  the  disclosure  is  relevant  or 
necessary  to  the  titigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (8)  to 
disclose  pertinent  information  to  an 
appropriate  Federal,  State,  local,  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation;  (7)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  the  individual;  (8)  to  a 
Federal  agency  which  has  requested 
information  relevant  or  necessary  to  its 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract  grant  or  other  benefit;  (9)  to 
Federal,  State  or  local  agencies  where 
necessary  to  enable  the  Department  of 
the  Interior  to  obtain  information 
relevant  to  the  hiring  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  contract,  license,  grant  or 
other  benefit;  (10)  to  appropriate  Federal 
and  State  agencies  to  provide  required 
reports  including  data  on  unemployment 
insurance;  (11)  to  the  Social  Security 
administration  to  report  PICA 
deductions;  (12)  to  labor  unions  to  report 
union  dues  deductions;  (13)  to  insurance 
carriers  to  report  withholdings  for  health 
insurance;  (14)  to  charitable  institutions 
to  report  contributions;  (15)  to  a  Federal 
agency  for  the  purpose  of  collecting  a 
debt  owed  the  Federal  government 
through  administrative  or  salary  offset; 
(16)  to  other  Federal  agencies 
conducting  computer  matching  programs 
to  help  eliminate  fraud  and  abuse  and  to 
detect  unauthorized  overpayments  made 
to  individuals;  (17)  to  provide  addresses 
obtained  fi-om  the  Internal  Revenue 
Service  to  debt  collection  agencies  for 
purposes  of  locating  a  debtor  to  collect 
or  compromise  a  Federal  claim  against 
the  debtor  (18)  with  respect  to  Bureau  of 
Indian  Affairs  employee  records,  to  a 
Federal,  State,  local  agency,  or  Indian 
tribal  group  or  any  establishment  or 
individual  that  assumes  jurisdiciton, 
either  by  contract  or  legal  transfer,  of 
any  program  under  the  control  of  the 
Bureau  of  Indian  Affairs;  (19)  with 
respect  to  Bureau  of  Reclamation 
employee  records,  to  non-Federal 
auditors  under  contract  with  the 
Department  of  the  Interior  or  Energy  or 
water  user  and  other  organizations  with 
which  the  Bureau  of  Reclamation  has 
written  agreements  permitting  access  to 
financial  records  to  perform  financial 
audits:  (20)  to  the  Federal  Retirement 
Thrift  Investment  Board  with  respect  to 
Thrift  Savings  Fund  contributions. 


DISCLOSURES  TO  CONSUMER  REPORnNQ 
AOENaSS: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUOES  AND  PRACTICES  FOR  STORINa, 

REnuEvmo,  ACCESsmo.  retamuno,  and 

DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Maintained  in  manual,  microfilm, 
microfiche,  and  printout  form  in  the 
Payroll  Office.  Currently  applicable 
records  are  stored  on  magnetic  media  at 
the  computer  processing  center;  historic 
records  are  stored  on  magnetic  media  at 
the  computer  center.  Original  input 
documents  are  kept  in  standard  office  - 
filing  equipment. 

RETRIEVABILmr: 

Indexed  by  name,  social  security 
number,  and  organizational  code. 

SAFEGUARDS: 

Maintained  with  safeguards  meeting 
the  requirments  of  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

The  records  contained  in  this  system 
of  records  have  varying  retention 
periods  as  described  in  General  Records 
Schedule  2  issued  by  Ihe  Archivist  of  the 
United  States,  and  are  disposed  of  in 
accordance  with  the  National  Archives 
and  Records  Administration 
Regulations,  36  CFR  1228.74. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  following  system  manager  is 
responsible  for  the  payroll  records 
contained  in  the  integrated  Payroll/ 
Personnel  (PAY/PERS)  system  which 
are  pertinent  to  all  Department  of  the 
Interior  bureaus  and  offices.  Personnel 
records  contained  in  the  PAY/PERS 
system  fall  under  the  jurisdiction  of  the 
Office  of  Personnel  Management  as 
prescribed  in  5  CFR  Part  293  and  5  CFR 
Part  297. 

(1)  Chief,  Client  Support  Branch, 
Bureau  of  Reclamation,  Management 
Operations  Center,  Division  of  Payroll 
Operations,  7333  W.  Jefferson  Ave., 
Academy  Place  1,  Denver,  CO  80235 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  individual  seeks 
information  concerning  his/her  records 
is  required.  See  43  CFR  2.60. 


BEST  COPY  AVAILABLE 
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A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by  the 
requester,  and  meet  the  content 
requirement  of  43  CFR  2.63. 

COMTCSTINQ  RECom  phocedures: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
meet  the  content  requirements  of  43  CFR 
2.71. 

'reconos  source  categories: 

Individuals  on  whom  the  records  are 
maintained,  supervisors,  timekeepers, 
official  personnel  records,  previous 
employers,  and  the  Internal  Revenue 
Service. 
(FR  Doc.  86-24768  FieJd  10-31-86;  8:45  am) 

nuiNQ  CODE  4310-OS-H 


Bureau  of  Land  Management 
(WY-030-a6-4410-08] 

Rawlins  District,  WY;  AvaHabUIHy  of 
Proposed  Lander  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availabihty  of 
proposed  lander  RMP  and  final  EIS. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  has  prepared  an 
environmental  impact  statement  (EIS) 
and  a  proposed  resource  management 
plan  (RMP)  for  public  lands  in  the 
Lander  Resource  Area.  The  EIS 
describes  and  analyzes  four 
alternatives,  incluchng  the  preferred 
alternative  (i.e..  the  proposed  plan),  for 
managing  2.5  million  surface  acres  and 
2.7  million  acres  of  Federal  mineral 
estate  over  the  next  15  to  20  years. 

The  final  EIS  is  printed  in  its  entirety 
in  this  final  document.  The  BLM 
considered  all  of  the  comments  received 
by  letter  and  at  the  public  hearing. 
Based  upon  an  analysis  of  all  the  public 
comments  and  a  thorough  review  of  the 
draft  EIS,  released  in  November  1985. 
BLM  has  chosen  to  adopt  a  slight 
modification  of  the  preferred  alternative 
as  the  proposed  plan  for  the  area.  Aside 
from  minor  additions  and  corrections, 
the  modification  primarily  deals  with 
providing  more  protection  to  critical 
wildlife  habitat  values  and  additional 
designations  of  areas  of  critical 
environmental  concern  (ACEC).  A 
partial  wilderness  recommendation  for 
the  Sweetwater  Canyon  wilderness 
study  area  (WSA)  is  not  included  in  the 


proposed  plan.  The  wilderness  study 
area  is  being  considered  further,  along 
with  the  wilderaess  specific  comments 
received  on  the  draft  RMP/EIS.  After  a 
review  of  the  conmients,  a  Hnal 
wilderness  EIS  will  be  prepared  along 
with  the  wilderaess  study  report.  These 
documents  will  include  the  BLM's 
tentative  wilderness  recommendation  to 
the  Director  of  the  BLM  and  the 
Secretary  of  the  Interior. 

date:  Any  protests  on  the  proposed 
RMP  will  have  to  be  received  by  the 
Director  no  later  than  December  3. 1986. 

address:  Copies  of  the  proposed  RMP 
and  final  EIS  are  available  upon  request 
from  the  Lander  Resource  Area  Office, 
Bureau  of  Land  Management,  P.O.  Box 
589,  Lander.  Wyoming  82520,  telephone 
(307)  332-7822. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Kelly.  Area  Manager,  Lander 
Resource  Area  Office,  Bureau  of  Land 
Management,  P.O.  Box  589,  Lander, 
Wyoming  82520,  telephone  (307)  332- 
7822. 

SUPPLEMENTARV  INFORMATION:  Protests 
to  the  proposed  plan  shall  be  filed  with 
the  Director.  Any  person  who 
participated  in  the  planning  process  and 
has  an  interest  which  is  or  may  be 
adversely  a^ected  by  the  resource 
management  plan  may  protest.  The 
procedures  for  filing  a  protest  are  listed 
in  the  proposed  plan  and  in  43  CFR 
1610.5-2. 

HiUary  A.  Oden, 

State  Director. 

[FR  Doc.  86-24523  Filed  10-31-86;  8:45  am] 

BILLING  CODE  4310-2t-M 


[U-57904]  T 

Utah;  Proposed  Witttdrawal  and 
Opportunity  for  PutHic  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  to  withdraw  493.23  acres  of 
public  land  for  the  Flaming  Gorge  Dam 
and  Reservoir,  near  Vernal,  Utah.  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 

DATE:  Comment*  and  requests  for  a 
public  meeting  should  be  received  by 
January  26, 1987. 

address:  Comments  and  meeting 
requests  should  be  sent  to:  Utah  State 
Director,  Bureau  of  Land  Management, 
324  South  State,  Suite  301,  Salt  Lake 
City,  Utah  84111-2303. 


'>.^h'. 


FOR  further  mromUTlON  CONTACT 

Nancy  Bloyer.  BLM.  Utah  State  Office, 
801-524-4036. 

On  August  7. 1986^  a  petition  was 
approved  allowing  the  Bureau  of 
Reclamation  to  file  an  application  to 
withdraw  the  following  described  pubUc 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  pubUc  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Sah  Uke  Mflridian,  Utaik 

T.  2  N.,  R.  20  E.. 
Sec.  11,  loU  1.  2.  3,  4,  5; 
Sec.  12.  lot  1,  NWy4SWy4,  SEy4SWy4: 
Sec.  13,  lots  1.  2,  3.  WV4NEy4; 
Sec.  24,  lot  1. 

The  area  described  contains  493.24  acres  in 
Daggett  County. 

The  purpose  of  the  proposed 
withdrawal  is  protection  of  the  Flaming 
Gorge  Dam  and  Reservoir. 

For  a  period  of  90  days  from  the  date 
of  publication  of  thi|  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  fai  writing  to  the 
Utah  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  j^ven  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  of  the  Utah  State 
Director  within  90  days  from  the  date  of 
pubUcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  No  temporary  eses  will  be 
permitted  during  the  segregative  period. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  ihe  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Bureau  of  Reclamation. 


UJ 
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Dated:  October  28, 1986. 

Orval  L  Haillay. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  86-24753  Filed  10-31-86;  8:45  am) 

BILLmQ  CODE  43l»-O0Mi 

Alaska;  Patenting  of  Mining  Claims  on 
Piil>lic  Umds 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice;  Locations  for  the  filing 
of  applications  for  mineral  patent  under 
the  Minimg  Law  of  1872. 

summary:  Notice  is  hereby  given  that 
the  BLM  Anchorage  District  Office  will 
no  longer  accept  applications  for  patent 
of  minimg  claims. 

All  future  applications  will  continue  to 
be  received  at  the  BLM  Alaska  State 
Office  (Anchorage  Federal  Building),  701 
C  Street.  Anchorage,  Alaska  99513.  and 
the  BLM  Fairbanks  Support  Center.  1541 
Gafhiey  Road.  Fairbanks.  Alaska  99703. 

All  case  Bles  concerning  applications 
for  minetBl  survey  and  patents  will  be 
located  at  the  BLM  Alaska  State  Office. 

This  action  is  in  accordance  with  BLM 
Alaska's  reorganization. 
EFFEcnvE  DATE:  November  17, 1986. 

FOR  RJRTHCR  INFORMATION  CONTACT: 

Kay  Kletka,  Bureau  of  Land 
Management,  701  C  Street,  Box  13, 
Anchorage.  Alaska  99513.  (907)  271- 
3791. 

James  C.  |ohiuoii. 

Acting  District  Manager. 

[FR  Doc.  86-24813  FUed  10-31-86;  8:45  am] 

BILUNG  COOE  4310-JA-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board;  Alaska  Regkxial  Technical 
Working  Group;  Meeting 

agency:  Minerals  Management  Service, 
Alaska  OCS  Region,  Interior. 
action:  Outer  Ck)ntinental  Shelf 
Advisory  Board,  Alaska  Regional 
Technical  Working  Croup  Committee; 
notice  for  meeting. 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463. 

The  Alaska  Regional  Technictil 
Working  Group  (RTWG)  committee  of 
the  Outer  Continental  Shelf  (OCS) 
Advisory  Board  is  scheduled  to  meet 
from  8:30  a.ni.  to  izm  p jn.,  December  4, 
1986.  at  the  Civic  Center  in  Valdez, 
Alaska.  The  Alaska  RTWG  is  one  of  six 
such  committees  of  the  OCS  Advisory 
Board  that  provides  advice  to  the 
Director,  Minerals  Management  Service. 


on  technical  matters  of  regional  concern 
regarding  OCS  prelease  and  postlease 
sale  activities. 

^Topics  which  may  be  addressed  at  the 
meeting  are: 

(a)  Canmar's  Sin^e  Steel  Drilling 
Caisson  used  by  Tenneco  Oil  Company 
in  the  Beaufort  Sea. 

(b)  Amoco's  ice  island  in  the  Beaufort 
Sea. 

(c)  Oil/Whalers  Cooperative 
Programs. 

(d)  Surface  transportation  networks  of 
Alaska's  North  Slope. 

The  Alaska  RTWG  meeting  will  be 
open  to  the  publia  Public  seating  may 
be  limited.  Interested  persons  may  make 
oral  or  written  presentations  to  the 
committee.  A  request  to  make  a 
presentation  should  be  made  no  later 
than  November  20, 1986.  to  Alan  D. 
Powers.  Regional  Director.  Alaska  OCS 
Region,  949  East  36th  Avenue, 
Anchorage,  Alasks  99508-4302,  (907) 
261-4010.  A  request  to  make  an  oral 
statement  should  be  accompanied  by  a 
written  summary  of  the  oral  statement. 
Written  statements  should  be  submitted 
by  November  20. 1986. 

Minutes  of  the  meeting  will  be 
available  70  days  after  the  meeting  for 
public  inspection  and  copying  at  the 
Minerals  Management  Service,  Alaska 
OCS  Region.  949  East  36th  Avenue. 
Anchorage,  Alaska  99508-4302.  and  at 
the  Office  of  Offshore  Information 
Services,  Minerals  Management  Service,  * 
Department  of  the  Interior,  18th  and  C 
Streets.  NW.,  Washington.  DC  20240. 

Dated  October  2a  1S8& 
Robert ).  Brack. 

Acting  Regional  Director,  Alaska  OCS 
Region. 

[FR  Doc.  86-24754  Filed  10-31-86;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

(Financ*  Docket  No.  30862] 

Itawamba  County  Development 
Council;  Acquisition  and  Operation; 
Exemption  and  MIsslsslppian  Ftallway 
Coop^  Inc^  Lease  and  Operation 

The  Mississippian  Railway 
Cooperative.  Inc.  (MRC),  has  filed  a 
supplemental  notice  of  exemption  to 
lease  and  operate  a  25-mile  rail  line 
between  Amory  (milepost  0.0)  and 
Fulton,  MS  (milepost  25.0).  A  notice  of 
exemption  was  published  in  this 
proceeding  at  51  FR  26768,  July  25, 1986, 
governing  the  acquisition  and  operation 
of  this  line  by  Itawamba  County 
Development  Council  (ICDC).  MRC  will 
operate  the  line  under  lease  from  ICDC. 


Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Mr.  Roy  C 
Harris,  Secretary /Treasurer, 
Mississippian  Railway  Cooperative, 
Inc..  P.O.  Box  849,  Fulton.  MS  38843. 

The  supplemental  notice  is  filed  under 
49  CFR  1150.31.  If  the  supplemental 
notice  contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  Petitions  to  revoke  the  exemption 
under  49  U.S.C  lOSOS(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Dated:  October  24, 1986. 

By  the  Commission.  Jane  F.  MackalL 
Director.  O^ice  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc  86-24777  Filed  10-31-86;  8:45  am] 

BIUJMO  CODE  TMS  QV 


[Fkianoe  Docket  Na  30tS1  (Sub-1)] 

Spokane  hitematlonal  Reliroad  Co^ 
Constructkm  and  Operalion 
Exemption;  SandpoM,  10 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission,  under  49  U.S.C.  10505. 
exempts  from  the  prior  approval 
requirements  of  49  U.S.C  10901.  the 
construction  and  operation  of  two 
connecting  tracks  totaling  3,630  feet  at 
Sandpoint,  ID,  by  Spokane  International 
Railroad  Company. 

DATES:  The  decision  is  effective  on 
November  13, 1986.  Petitions  to  reopen 
must  be  filed  by  November  24, 1986. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30851  [Sub-No.  1) 
to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Raib-oad's  representative:  Joseph  D. 
Anthofer.  Spokane  International 
Railroad  Company,  1416  Dodge  Street, 
Omaha,  NE  68179 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

SUPPLEMENTARY  INF0MMAT10N: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  October  27. 1986. 
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By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  86-24775  Filed  10-31-86;  8:45  amj 
BILUNG  CODE  7035-01-11 
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[Finance  Docket  No.  30929] 

Tioga  Central  Railroad  Co.;  Operation 
In  Tioga  County.  NY;  Modified  Rail 
Certificate 

On  October  10. 1986,  a  notice  was 
filed  by  the  Tioga  Central  Railroad 
Company  for  a  modified  certificate  of 
public  convenience  and  necessity  under 
49  CFR  1150.23.  As  of  that  date,  this 
carrier  is  authorized  to  provide  service 
over  portions  of  the  (i)  Auburn  Branch  of 
the  former  Lehigh  Valley  Railroad 
Company,  USRA  Line  Number  1015, 
running  from  milepost  288.0  to  milepost 
289.6  in  the  Town  and  Village  of  Owego, 
Country  of  Tioga,  NY,  and  the  (ii) 
Freeville  Secondary  Track,  USRA  Line 
Number  1003,  running  from  milepost 
289.6  in  the  Village  of  Owego  to  milepost 
315.6  in  the  Town  of  Hartford,  Cortland 
Courtry,  NY. 

The  line  is  owned  by  the  State  of  New 
York. 

This  notice  shall  be  served  upon  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  upon  the 
American  Short  Line  Railroad 
Association. 

Dated:  October  27, 1986. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
I^R  Doc.  86-24776  Filed  10-31-86;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

October  21, 1986. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  Entries  are  grouped  into 
submission  categories.  Each  entry 
contains  the  following  information:  (1) 
The  name  and  telehpone  number  of  the 
Agency  Clearance  Officer  (from  whom  a 
copy  of  the  form /supporting  documents 
is  available);  (2)  the  office  of  the  agency 
issuing  the  form;  (3)  the  title  of  the  form: 


(4)  the  agency  form  number,  if 
applicable;  (5)  how  often  the  form  must 
be  filled  out;  (6)  who  will  be  required  or 
asked  to  report;  and  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  respondents;  (8)  an 
estimate  of  the  total  number  of  hours 
needed  to  fill  out  the  form;  (9)  an 
indication  of  whether  Section  3504(h)  of 
Pub.  L  96-511  applies;  and.  (10)  the 
name  and  the  telephone  number  of  the 
person  or  office  responsible  for  the  OMB 
review.  Copies  of  the  proposed  form(s) 
and  the  supporting  documentation  may 
be  obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
item(s)  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  entry  and  to  the  Agency  Clearance 
Officer.  If  you  anticipate  commenting  on 
a  form  but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the 
reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

Department  of  Justice 

Agency  Clearance  Officer:  Larry  E. 
Miesse,  202/633-4312. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Criminal  Division,  Department  of 
Justice 

(3)  REGISTRATION  STATEMENT  OF 
INDIVIDUALS  (Foreign  Agents) 

(4)  OBD-63  (CRM) 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  contains 
registration  statement  and  information 
used  for  registering  foreign  agents 
under  22  U.S.C.  611,  et  seq. 

(7)  100  respondents 

(8)  150  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Criminal  Division,  Department  of 
Justice 

(3)  REGISTRATION  STATEMENT  OF 
INDIVIDUALS  (Foreign  Agents) 

(4)  OBI>-63  (CRM) 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  contains 
registration  statement  and  information 
used  for  registering  foreign  agents 
under  22  U.S.C.  611.  et  seq. 


(7)  100  respondents 

(8)  150  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder^395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Criminal  Division,  Department  of 
Justice 

(3)  EXHIBIT  A  TO  REGISTRATION 
STATEMENT  (Foreign  Agents) 
(4)  OBD-67  (CRM) 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  contains 
registration  statement  and  information 
used  for  registering  foreign  agents 
under  22  U.S.C.  611,  et  seq. 

(7)  75  respondents 

(8)  38  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder»395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Criminal  Division.  Department  of 
Justice 

(3)  EXHIBIT  B  TO  REGISTRATION 
STATEMENT  (Foreign  Agents] 
(4)  OBD-65  (CRM) 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  contains 
registration  statement  and  information 
used  for  registering  foreign  agents 
under  22  U.S.C.  611,  et  seq. 

(7)  75  respondents 

(8)  25  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Criminal  Division.  Department  of 
Justice 

(3)  SUPPLEMENTAL  REGISTRATION 
STATEMENT  OF  INDIVIDUALS 
(Foreign  Agents) 

(4)  OBD-64  (CRM) 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  contains 
registration  statenient  and  information 
used  for  registering  foreign  agents 
under  22  U.S.C.  611.  et  seq. 

(7)  2,400  respondents 

(8)  3.300  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Criminal  Division,  Department  of 
Justice 

(3)  SHORT  FORM  RBGISTRATION 
STATEMENT  OF  INDIVIDUALS 

(4)  OBD-68  (CRM) 

(5)  On  occasion 
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(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  contains 
registration  statement  and  information 
used  for  registering  foreign  agents 
under  22  U.S.C  611.  et  seq. 

(7)  350  respondents 

(8)  150  burden  hours 

(gj  Not  applicable  under  3504(h) 
(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-^312 

(2)  Criminal  Division.  Department  of 
Justice 

(3)  AMENDMENT  TO  REGISTRATION 
OF  SUWLEMENTAL 
REGISTRATION  STATEMENT 
(Foreign  Agents] 

(4)  OBD-68  (CRM) 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  m  other  for-profit  non- 
profit institutions,  small  businesses  or 
organizations.  Form  contains 
registration  statement  and  information 
used  for  registering  foreign  agents 
under  22  U.S.C  611.  et  seq. 

(7)  200  respondents 

(8)  300  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Criminal  Division,  Department  of 
Justice 

(3)  DISSEMINATION  REPORT 
(TRANSMTITAL  OF  POLITICAL 
PROPAGANDA) 

(4)  OBD-69  (CRM) 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  is  used  by 
registrant  to  record  dissemination  of 
political  propaganda  with  48  hours  of 
initial  dissemination  under  22  U.S.C. 
611,  et  seq. 

(7)  3.600  respondents 

(8)  1,800  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPLICATION  TO  FILE 
DECLARATION  OF  INTENTION 

(4)  N-300 

(5)  On  occasion 

(6)  Individuals  or  households.  Form  used 
to  determine  if  applicant  is  eligible  for 
issuance  of  declaration. 

(7)  4,000  respondents 

(8)  2,000  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 


(3)  AFFTDAVrr  OF  SUPPORT 

(4)  M34 

(5)  On  occasion 

(6)  Individuals  or  households. 
Information  used  to  determine  that 
applicant  for  benefits  will  not  become 
a  public  charge  if  admitted  into  the 
United  States, 

(7)  44.000  respondents 

(8)  14,608  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  OF  WAIVER  OF 
GROUNDS 

(4)1-601 

(5)  On  occasion 

(6)  Individuals  or  households.  Form  used 
to  determine  if  applicant  is  eligible  for 
waiver  of  excludability. 

(7)  3,000  respondents 

(8)  1,500  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  WAIVER  OF  RIGHTS,  HUVILEGES. 
EXEMPTIONS  AND  IMMUNITIES 

(4)1-508 

(5)  On  occasion 

(6)  Individuals  or  households. 
Information  used  to  determine 
eligibility  of  alien  applicant  to  retain 
status. 

(8)  150  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814. 

Larry  E.  MiesM. 

Agency  Clearance  Officer.  Department  of 
Justice. 

[FR  Doc.  86-24798  Filed  10-31-86:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyraenl  and  Training 
AdmlnistratkNi 

Job  Training  Partnersliip  Act; 
Mettiodology  for  Setting  Performance 
Standards  in  Migrant  and  Seasonal 
Farmworlter  (MSFW)  Programs  for 
Program  Year  1987 

AQENCY:  Employment  and  Training 
Administration.  Labor. 
action:  Notice;  proposed  method  for 
setting  MSFW  performance  standards; 
request  for  comments. 

summary:  The  Department  of  Labor  is 
requesting  comments  on  a  proposed 
method  for  setting  performance 
standards  for  Migrant  and  Seasonal 
Farmworker  grantees  for  Program  Year 
1987  (July  1. 1967-June  30, 1968). 


DATE:  Comments  must  be  submitted  on 
or  before  November  17, 1986. 

ADDRESS:  Comments  should  be 
addressed  to  the  Assistant  Secretary  of 
Labor  for  Employment  and  Training. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Washington, 
DC  20210.  Attention:  Clayton  Johnson. 
Room  N5637. 

FOR  FURTH0I  INFORMATION  CONTACT 

Clayton  Johnson.  Telephone  (202)  535- 
0685. 

SUPPLEMENTARY  INFORMATION:  Job 

Training  Partnership  Act  (JTPA)  section 
402  establishes  programs  to  meet  the 
training  and  employment  needs  to 
migrant  and  seasonal  farmworkers  and 
their  dependents.  These  programs  and 
services  are  provided  through  grants 
made  to  public  agencies  and  nonprofit 
organizations  as  determined  by  the 
Secretary  of  Labor  (Secretary)  to 
possess  a  demonstrated  capability  to 
effectively  administer  these  activities 
within  the  given  states.  JTPA  section  402 
(c)(4)  states,  "Recipients  of  funds  under 
this  section  shall  establish  performance 
goals,  which  shall,  to  the  extent  required 
by  the  Secretary,  con^ily  with 
performance  standards  estabUshed  by 
the  Secretary  pursuant  to  section  106." 

Performance  standards  for  JTPA 
Migrant  and  Seasonal  Farmworker 
(MSFW)  programs  were  introduced  on  a 
trial  basis  in  the  last  year  of  the 
Comprehensive  Employment  and 
Training  Act  (CETA)  (Fiscal  Year  (FY) 
83  (October  1, 1982-September  30. 
1983)).  Performance  standards  have 
continued  to  be  used  in  MSFW 
programs  during  the  following  periods: 

Transition  Year  (TY)  84 — October  1. 

1983-June  30, 1964 
Program  Year  (PY)  84— July  1.  1984- 

June  30, 1985 
Program  Year  (PY)  85 — July  1,  1985- 

June  30, 1986 
Program  Year  (PY)  86— July  1,  1986- 

June  30, 1987. 

It  should  be  noted,  however,  that 
Federal  regulations  for  JTPA  section  402 
programs  state  that  "no  grantee  shall  be 
penalized  for  not  meeting  performance 
standards  for  program  years  1984-86" 
(20  CFR  633.321  (c)).  Therefore,  PY  1987 
(July  1, 1987-June  30, 1988)  will  be  the 
first  program  period  during  which 
performance  standards  results  will  be 
used  in  assessing  MSFW  grantees  for 
redesignation  purposes  in  PY  1989. 
Performance  standards  are  one  of 
fourteen  (14)  responsibility  tests  that 
MSFW  grantees  must  meet  in  being 
considered  for  final  selection  (20  CFR 
633.204).  By  focusing  on  participant 
outcomes  of  the  MSFW  program. 
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performance  standards  complement  the 
other  criteria  relating  to  various 
compliance  aspects. 

Two  performance  measures  are  used 
for  MSFW  programs: 

•  Entered  employment  rate. 

•  Cost  per  entered  employment. 
In  calculating  these  standards, 

participants  in  the  "Services  Only" 
programs  and  youths  who  obtain  an 
employability  enhancement  outcome  ard 
excluded  and  the  costs  of  "Services 
Only"  programs  and  administrative 
costs  are  subtracted  from  the  cost 
measure. 

The  entered  employment  rate  (EER) 
standard  reflects  the  employment 
orientation  of  all  JTPA  programs.  A  cost 
per  entered  employment  (CEE)  standard 
holds  grantees  accountable  for  using 
their  training  funds  in  a  cost  effective 
manner. 

Proposed  Revisions  and  the  Reasons  for 
Them 

Through  PY  85,  standards  were 
adjusted  based  on  the  average 
performance  in  eight  clusters  of 
grantees,  defined  by  whether  more  than 
50%  of  the  terminees  were  migrants  and 
four  categories  of  program  size  (based 
on  allocation  levels).  Further 
adjustments  were  made  to  the  entered 
employment  rate  for  differences  in  the 
unemployment  rate  by  using  the 
adjustments  from  the  JTPA  Title  II-A 
model.  Adjustments  for  the 
unemployment  rate  were  similarly  made 
to  the  cost  per  entered  employment 
standard  and  additional  adjustments 
were  also  made  for  the  proportion  of 
indirect  placements  and  the  local 
consumer  price  index. 

The  use  of  the  clusters  to  adjust 
standards  created  problems  because  the 
procedures  were  fairly  ad  hoc  and  thus 
lacked  both  statistical  and  face  validity. 
For  example,  whether  it  is  appropriate 
to  use  Title  II-A  unemployment  rate 
adjustments  for  MSFW  programs  has 
not  been  verified.  Further,  the  division 
of  grantees  into  distinct  groups  meant 
that  grantees  serving  49%  migrants  were 
given  substantially  different  standards 
than  those  serving  51%.  Because  of  the 
problems  with  the  clustering  approach, 
an  interim  procedure  was  adopted  for 
PY  1986  by  which  performance 
standards  were  set  at  100%  of  each 
grantee's  actual  performance  in  PY  1984 
with  a  15%  end  of  year  variance  allowed 
for  both  measures. 

The  rational  for  performance 
standards  is  to  motivate  grantees  to  run 
well-managed,  efficient  progams.  Setting 
standards  based  on  how  well  the 
grantee  actually  performed  in  the 
previous  year  assumed  that  service 
levels  and  local  economic  conditions  do 
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not  change  from  year-to-year,  and  that 
only  management  quahty  is  reflected  in 
these  year-to-year  changes  in 
performance.  Moreover,  it  holds 
grantees  harmless  for  perpetuating 
poorly  managed  programs  for  one  year 
to  the  next.  For  a  given  set  of  client 
characteristics  and  labor  market 
conditions,  a  grantee  who  ran  a  well 
managed  program  and,  thus,  did  better 
in  the  past  year  would  be  given  a  higher 
standard  than  a  grantee  who  runs  a 
pooriy-managed  program  and  thus 
performed  poorly  last  year.  Because 
performance  standards  are  intended  to 
encourage  efficient  management, 
standards  should  distinguish  beween 
well-managed  and  poorly-managed 
programs  rather  than  holding  the 
grantees  harmless  for  management 
quality. 

Participant  characteristics  and  local 
economic  conditions  may  change  from 
year  to  year  so  that,  for  instance,  a 
grantee  is  faced  with  meeting  the  same 
standard  with  a  more  difficult  to  serve 
clientele  or  a  more  difficult  economy. 
The  current  approach  assumes  that  each 
and  every  grantee  can  do  as  well  as  it 
did  last  year  and  does  not  account  for 
whatever  random  or  chance  events  that 
may  also  influence  how  well  a  grantee 
performs.  For  example,  a  new  firm  may 
open  in  the  area,  creating  a  short-term 
need  for  new  workers  that  wanes  in  the 
following  yean  participants  in  one  year 
may,  by  chance,  be  easier  placed  in  job 
openings  than  the  typical  participants; 
additional  funding  for  related  programs 
may  be  available  in  one  year,  but  not 
the  next.  Consequently,  some  MSFW 
grantees  found  that  they  could  not 
expect  to  meet  their  issued  PY  86 
standards  because  of  such  random 
events  and  had  to  negotiate  with  DOL 
for  revised  standards. 

To  mitigate  problems  associated  with 
the  negotiation  process,  the  Department 
of  Labor  is  proposing  the  use  of  an 
adjustment  model  in  setting  PY  87 
standards.  Using  historical  (TY  84  and 
PY  84)  data,  the  model  identifies  a  set  of 
factors  that  strongly  influence  the 
performance  outcome.  It  then  provides 
weights  to  convert  differences  among 
grantees  on  these  factors  into 
appropriate  adjustments  in  expected 
performance  levels.  The  adjustments 
raise  or  lower  the  expected  performance 
level  from  average  performance  of  all 
grantees.  The  adjustment  model  has  the 
following  advantages  over  the  current 
standard-setting  approach: 

•  The  model  represents  the  average 
influejice  of  factors  across  all  grantees; 
well  managed  programs  are  expected  to 
do  better  than  the  model  indicates  and 
pooriy-managed  programs  are  expected 
to  do  worse.  Thus,  grantees  will  not  be 


held  harmless  for  poorly-managed 
programs. 

•  It  allows  adjustments  to  be  applied 
consistently  and  equitably  to  all 
grantees. 

•  It  qualifies  the  size  of  adjustments 
so  that,  for  example,  one  knows  not  only 
that  serving  primarily  a  farming 
community  is  a  justifiable  reason  for 
lowering  performance  standards  but 
also  that  the  standards  should  be 
lowered  by  a  specific  amount  for  each 
percentage  point  change  in  farming 
residents. 

•  It  allows  one  to  add  up  the 
adjustments  for  several  factors  to 
determine  the  net  adjustments  that 
should  be  made  to  the  standards. 

Selection  of  Modeling  Factors 

The  models  are  designed  to  adjust 
expected  performance  levels  for 
selected  participant  characteristics  and 
local  economic  conditions  (called  "local 
factors")  that  are  not  in  the  grantees' 
control  and  are  known  to  have  strong 
relationships  to  program  outcomes. 

Numerous  factors  reported  on  the 
Farmworker  Program  Annual  Status 
Report  (FASR)  were  examined  for 
inclusion  in  the  model.  Statewide 
economic  conditions  were  constructed 
from  Census  and  Bureau  of  Labor 
Statistics  data.  The  following  criteria 
was  used  when  selecting  the  factors  to 
be  included  in  each  model: 

•  Management  practices  were 
excluded  because  ttey  are  regarded  as 
within  the  control  of  program  managers, 
not  beyond  their  control. 

•  There  must  be  some  variation  on 
the  factor,  that  is,  in  service  levels  or 
local  economic  conditions,  among 
grantees. 

•  The  relationship  between  the  factor 
and  the  performance  measure  made 
intuitive  sense. 

•  The  factor  was  strongly  related  to 
the  performance  outcomes. 

•  Measures  of  the  factor  were 
objective  and  easily  quantifiable. 

•  For  statewide  eoonomic  conditions, 
published  data  were  available 
nationwide. 

The  following  15  factors  are  included 
in  the  PY  87  MSFW  models: 


Local  factors  (percent) 


Migrants „.,.... 

Female* _ 

Aged  14  to  21 !.]]I1' 

Elementary  SctxxH  Dropouts 

Blacks 

Hispanic 3.... 

Indian  or  Native  American 

Asian  or  Pacific  Mandar 

Limited   English   Language   pi«ft- 

ciency. 
WeHare  redptent ^.... 


Modal— 


EER 


CEE 
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Loc»l  faclofs  (percent) 

Mo(M- 

EEH 

CEE 

Unemplo^ 

X 

Average  Weeks  Pwticipaled 

Population  living  on  farms  .. 

X 
X 

Median  Family  Income  (000) 

Models  are  derived  from  the  past 
average  performance  of  grantees  (e.^., 
TY  84  and  PY  84  experience  was  used  in 
estimating  the  PY  87  models).  Such  an 
approach  is  quite  appropriate  because 
the  relationships  between  grantee 
performance  and  local  factors  remain 
fairly  stable  over  time.  The  model 
weights  represent  the  size  and  direction 
of  each  local  factor's  effect  on  the 
performance  outcome  when  the  other 
factors  in  the  model  are  also  taken  into 
account.  The  following  relationships 
between  local  factors  and  performance 
measures  are  identified  in  the  PY  87 
models: 

•  Migrants  have  somewhat  higher 
entered-employment  rates  than  seasonal 
farmworkers,  presumably  because  the 
labor  markets  for  seasonal  farmworkers 
are  more  depressed  immediately  after 
they  leave  the  program  in  the  off-season; 
however,  the  cost  per  entered 
employment  is  somewhat  higher  for 
serving  migrants,  perhaps  because  they 
require  more  extensive  training  to  find 
work  in  other  industries. 

•  Youths  under  21  have  significantly 
lower  entered  employment  rates  than  do 
older  terminees;  serving  more  youths  is 
associated  with  lower  costs,  however, 
perhaps  because  these  individuals  are 
served  more  often  in  public  schools  or 
because  funds  from  additional  programs 
are  available  to  supplement  JTPA  funds. 

•  Similarly,  dropouts  with  less  than  8 
grades  of  education  have  lower  entered 
employment  rates  than  do  individuals 
with  more  education,  but  the  cost  per 
entered  employment  is  less  for  serving 
such  individuals. 

•  Blacks,  Hispanics  and  Asians  have 
lower  entered  employment  rates  than  do 
whites,  and  serving  these  groups  is 
associated  with  higher  costs  per  entered 
employment. 

•  Individuals  with  limited  English- 
language  proficiency  have  lower  entered 
employment  rates  and  are  associated 
with  higher  costs  per  entered 
employment. 

•  Welfare  recipients  have  lower 
entered  employment  rates  and  are 
associated  with  higher  costs  per  entered 
employment. 

•  Individuals  who  were  unemployed 
prior  to  entry  have  higher  entered 
employment  rates  and  are  associated 
with  somewhat  lower  costs  per  entered 
employment. 


•  Grantees  in  states  with  a  greater 
proportion  of  the  population  living  on 
farms  have  somewhat  lower  entered 
employment  rate  and  higher  costs  per 
entered  employment. 

The  following  variables  were  r  Med  to 
the  cost  per  entered  employmen*    .odel 
because  they  had  strong  or  intuitively 
reasonable  relationships  only  to  that 
outcome: 

•  Grantees  serving  more  females  had 
somewhat  higher  cost  per  entered 
employment. 

•  Grantees  serving  more  Indian  and 
Native  Americans  had  somewhat  higher 
cost  per  entered  employment. 

•  Grantees  in  states  with  higher 
unemployment  rates  had  higher  costs 
per  entered  employment. 

•  Grantees  in  states  with  higher 
median  family  incomes,  and  presumably 
higher  living  costs,  had  higher  costs  per 
entered  employment. 

•  Grantees  where  the  successful 
participants,  on  average,  have  longer 
training  times  have  higher  cost  per 
entered  employment. 

Some  factors  are  excluded  from  the 
models,  for  example,  program  mix  was 
excluded  to  hold  grantees  accountable 
for  the  program-activity  mix  they 
provide.  Providing  the  appropriate  mix 
of  program  activities  to  meet  the 
changing  needs  of  the  clients  is  an 
important  management  responsibility. 

Other  factors  are  excluded  from  the 
models  because  grantees  serve  very 
similar  (and  usually  very  small) 
proportions  of  individuals  with  those 
characteristics.  Participant 
characteristics  excluded  because  of 
little  variation  are:  Single  head  of 
household  and  handicapped. 

Some  factors  were  included  in  a 
model  for  one  of  the  outcomes  but 
excluded  from  the  other  because  their 
adjustments  in  the  latter  did  not  make 
sense  from  a  programmatic  perspective. 
Thus,  females  were  excluded  from  the 
entered  employment  rate  because 
including  them  would  have  generated 
higher  expected  performance. 

Several  variables  measuring  local 
economic  conditions  were  examined  but 
were  excluded  from  the  recommended 
models  because  they  did  not  have 
significant  relationships  with  the 
performance  measures.  These  variables 
include  population  density,  average 
annual  earnings  in  the  State,  the 
unemployment  rate  in  the  local  area, 
percent  employed  in  manufacturing, 
percent  of  land  in  farms  and  percent  of 
farm  revenues  from  crops.  The  lack  of  a 
strong  relationship  between  many 
economic  conditions  and  program 
performance  is  probably  due  to  the  use 
of  statewide  data. 


The  recommended  performance  goals 
are  calculated  as  differences  from  the 
national  average  performance.  The 
national  average  performance 
represents  the  outcome  of  serving 
participants  with  average 
characteristics  in  local  areas  with 
average  conditions.  Thus,  a  grantee's 
performance  adjustments  will  depend 
on  how  different  its  service  levels  and 
economic  conditions  are  from  the 
national  averages  of  these  local  factors. 
The  national  average  levels,  excluding 
services  only,  of  the  factors  used  in  the 
models  to  calculate  the  PY  87 
performance  goals  are: 

%  Migrants „„ 21 .1 

%  Females „ 32.7 

%  Aged  14  to  21 ...aiie 

%  Elementary  School  Dropouts 23.7 

%  Black „ 19.4 

%  Hispanic _. 44.5 

%  Indian  or  Native  American 3.2 

%  Asian  or  Pacific  Islander 4.4 

%  Limited  English  Proficiency 17.7 

%  Welfare  recipients 11.7 

Average  Weeks  Participated 17.1 

Unemployment  rate  in  State 7.1 

%  of  population  living  on  Farms 45.7 

Median  Family  Income  (000) 19.5 

These  national  averages  of  services 
levels  are  not  meant  to  indicate  that 
grantees  should  strive  to  serve  those 
proportions  of  participants.  These 
average  service  levels  are  used  only  to 
determine  whether  a  grantee  is  serving 
more  hard-to-serve  participants  than 
average  and  thus  should  receive  lower 
than  average  performance  goals,  or 
whether  the  grantee  is  serving  fewer 
hard-to-serve  participants  than  average 
and  thus  should  receive  somewhat 
higher  than  average  performance  goals. 

Because  the  use  of  an  adjustment 
model  may  yield  substantially  different 
standards  for  some  grantees  than  they 
received  from  previous  standards- 
setting  approaches,  the  Department  of 
Labor  will  include  past  performance  in 
the  setting  of  standards  for  the  first  year 
of  model  use  in  PY  87.  Under  this 
weighted  average  approach,  grantees' 
expected  performance  derived  from  the 
model  and  past  performance  would  be 
weighted  and  combined  to  yield  a  new 
expected  performance  level  that  is  a 
compromise  between  the  two.  A  weight 
for  past  performance  was  statistically 
derived  to  best  predict  performance. 
Weights  for  past  performance  are  47% 
for  the  EER  standard  and  45%  for  the 
CEE  standard. 

The  adjustment  model  will  provide; 

•  A  recommended  performance  goal 
for  each  outcome  measure.  This 
recommended  goal  will  fall  at  an 
average  performance  level  given  the 
participant  characteristics  and  local 
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economic  conditions  of  that  grantee.  As 
an  average  perfonnance  level  fifty  per 
cent  of  grantees  facing  these  same 
conditions  can  be  expected  to  perform 
below  this  recommended  goal. 

•  A  standard  set  below  the 
recommended  goal  to  reflect  a 
minimally  acceptable  level  of 
perfonnance.  The  standard  identifies 
the  perfonnance  a  grantee  must  achieve 
to  meet  the  responsibility  test  at  20  CFR 
633.204(a)(5).  Consistent  with  grantees' 
rate  of  failure  to  meet  standards  in  the 
past,  the  performance  standard  will  be 
set  so  that,  unless  grantees  improve 
their  performance  relative  to  the 
conditions  they  face.  15%  will  perform 
below  the  standard. 

No  end  of  year  variance  will  be 
allowed  below  this  minimally 
acceptable  standard,  as  was  applied  in 
the  past.  Thus,  grantees  should  aim  their 
planned  performance  at  or  above  the 
recommended  goal  level  calculated  by 
the  model.  By  planning  and  maintaining 
performance  at  the  recommended  goal 
level  during  the  year,  grantees  can 
accommodate  possible  changes  in  actual 
service  levels  and  local  economic 
conditions  during  the  year  that  may 
cause  an  overlooked  increase  in  the 
grantee's  minimum  standard  when  it  is 
recalculated  at  year  end. 

•  A  level  of  exemplary  performance 
designated  at  such  a  level  above  which 
only  15%  of  grantees  would  be  expected 
to  perform  above,  unless  they  improve 
their  performance  relative  to  the 
conditions  they  face. 

Minimally  acceptable  performance 
standards  and  exemplary  levels  of 
performance  are  uniquely  established 
for  each  grantee  taking  into  account  the 
number  of  their  terminees.  Minimally 
acceptable  standards  will  be  set  further 
below  the  recommended  goal  for  smaller 
grantees  than  for  larger  grantees. 
Exemplary  levels  of  performance  will  be 
set  closer  to  the  recommended  goal  for 
larger  grantees  than  for  smaller 
grantees. 

The  proposed  standard  setting  system 
does  not  provide  a  fixed  set  of 
numbers — average  expected,  minimally 
acceptable,  and  exemplary 
performance — at  the  beginning  of  the 
year  to  be  targeted  by  grantees 
throughout  the  year.  Rather,  it  provides 
a  model  that  may  generate  varying  goals 
and  standards  depending  upon  each 
grantee's  participant  characteristics  and 
local  economic  conditions.  Service 
levels  and  local  conditions  will  change 
during  the  year  and  grantees  should 
monitor  revised  estimates  of  their 
performance  goals  and  standards  so  that 
they  will  not  be  caught  short  when 
standards  are  recalculated  on  actual 


service  levels  shown  in  the  Annual 
Status  Reports  at  the  end  of  the  year. 

The  National  Office  will  provide  each 
grantee  with  initial  performance 
levels — recommended  goal,  minimally 
acceptable  performance  standard,  and 
exemplary  performance — calculated 
using  actual  service  levels  reported  on 
the  PY  85  Annual  Status  Reports.  These 
calculations  will  be  included  as  part  of 
the  Annual  Plan  instructions  for  PY  87 
issued  in  early  calendar  year  1987. 
Grantee  performance  will  be  judged, 
however,  not  by  the  initial  calculations 
used  for  their  planned  service  levels,  but 
by  model  results  using  actual  service 
levels  reported  at  the  end  of  the  program 
year.  At  year  end,  grantees  will  submit 
their  Annual  Status  Reports  showing 
actual  service  levels  and  obtain  their 
final  performance  levels  once  the 
National  Office  recalculates  the  model 
results. 

A  Farmworker  Bulletin  is  being 
transmitted  to  all  current  JTPA  Section 
402  grantees  containing  sample 
worksheets  that  illustrate  how  the 
model  adjustments  are  computed  for 
their  PY  84  local  factors  and  how  the 
grantee's  past  performance  would  be 
credited  as  part  of  the  calculation 
process.  Based  on  these,  their 
performance  standards  and 
recommended  performance  goals  will  be 
estimated.  The  Employment  and 
Training  Administration  National  Office 
will  perform  worksheet  computations 
for  all  grantees;  however,  individual 
grantees  may  wish  to  familiarize 
themselves  with  the  worksheets  for  each 
measure.  They  can.  of  course,  update 
the  worksheets  with  more  current 
service  levels  (PY  85  or  PY  86  planning 
data)  than  the  National  Office  can 
provide  at  this  time  in  order  to  obtain  a 
better  estimate  of  the  PY  87  standards. 

Signed  at  Washington,  DC.  this  28th  day  of 
October  1986. 

Roger  D.  Semerad, 

Assistant  Secretary  of  Labor 

[FR  Doc.  86-24738  Filed  10-31-86;  8:45  am] 

BILLING  COOE  4S10-I0-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Internationsl 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

NAME:  Advisory  Conunittee  for 
International  Programs. 

DATES:  November  17, 1986.  9:00  a.m.  to 
5:30  p.m.  November  18, 1986,  9:00  a.m.  to  12:30 
p.m. 


PLACE:  American  Association  for  the 
Advancement  of  Science;  1333  H  St.  NW.. 
Washington,  DC:  10th  floor  Board  Room 

TYPE  OF  MEETING:  Open. 

CONTACT  PERSON:  Mr.  Richard  J,  Green, 
Acting  Director,  Division  of  International 
Programs,  National  Science  Foundation, 
Wasington.  DC  20550  Telephone  (202)  357- 
9552 

SUMMARY  OF  MINUTES:  May  be 
obtained  from  Contact  Person. 

PURPOSE  OF  MEETING:  To  provide 
advice,  recommendations,  and  oversight 
related  to  support  f<>r  international 
cooperation  in  science  and  engineering. 

AGENDA:  Opening  remarks;  review 
of  activities  during  the  past  year  both  by 
the  Committee  and  the  National  Science 
Foundation  with  focus  on  the  August 
1986  topical  report,  Science,  Technology, 
and  Foreign  Relations:  The  National 
Science  Foundation's  Role;  and  the 
September  1986  Report  of  the  External 
Peer  Review  Group,  The  Committee 
plans  to  meet  with  NSF  management, 
other  government  agency  officials  and 
Congressional  representatives. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
October  28, 1986, 
[FR  Doc.  86-24751  Filed  10-31-66;  8:4$  am] 

MLUNO  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  Na  50-335] 

Florida  Power  A  U^ht  Co^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
the  requirements  of  Appendix  R,  "Fire 
Protection  Program  for  Nuclear  Power 
Facilities  Operating  Prior  to  January  1, 
1979."  10  CFR  Part  50,  to  Florida  Power 
and  Light  Company  (the  licensee),  for 
the  St.  Lucie  Plant,  Unit  No.  1.  located  in 
St.  Lucie  County,  Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemptions  are  related  to  Sections  III.G 
and  III.J  of  Appendix  R  to  10  CFR  Part 
50.  Section  III.G  reqtiires  fire  protection 
features  to  protect  structures,  systems, 
and  components  important  to  safe 
shutdown.  This  protection  can  be 
obtained  by  separation,  utilizing  fire 
barriers,  installation  of  fire  suppression 
systems,  and  enclosure  of  cable  and 
equipment.  Section  lII.J  requires 
emergency  lighting  with  at  least  an  8- 
hour  battery  power  supply  for  all  plant 
areas  needed  for  operation  of  safe 
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shutdown  equipment  and  in  access  and 
egress  routes  associated  with  this 
equipment.  The  requested  exemptions 
related  to  specific  instances  where  plant 
design  features  are  not  in  accordance, 
with  the  above  fire  protection 
requirements. 

These  exemptions  were  requested  by 
the  licensee  in  applications  for 
exemptions,  pursuant  to  10  CFR  Part  5a 
S  50.12  dated  December  14, 1983. 
November  28  and  December  31. 1984. 
and  February  21, 1985. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
licensee's  request  regarding  the  existing 
fire  protection  at  their  plant  for  these 
items  are  the  most  practical  method  for 
meeting  the  intent  of  Appendix  R  and 
literal  compliance  would  not 
significantly  enhance  the  fire  protection 
capability. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemptions  will  provide  a  degree  of  fire 
protection  that  is  equivalent  to  that 
required  by  Appendix  R  for  other  areas 
of  the  plant  such  that  there  is  no 
increase  in  the  risk  of  fires  at  this 
facility.  Consequently,  the  probability  of 
fires  has  not  been  increased  and  the 
post-fire  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  do  the  proposed  exemptions 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  non-radiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  signficiant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the  St 
Lucie  Plant  Unit  No.  1. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 


significant  effect  on  the  quality  of 
human  environment. 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  the 
exemptions  dated  December  14. 1983. 
November  28  and  December  31, 1984. 
and  February  21. 1985.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
20555.  and  at  the  Indian  River  Junior 
College  Library,  3209  Virginia  Avenue, 
Fort  Pierce.  Florida  33450. 

Dated  at  Bethesda.  Maryland  this  27th  day 
of  October  1986. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C  Tliadani, 

Director.  PWR  Project  Directorate  #», 
Division  of  PWR  Licensing-B. 
(FR  Doc.  86-24807  Filed  10-31-86;  8:45  amj 
BaXJNQ  CODE  79M-01-M 
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Mississippi  Power  and  Ugtit  Co^ 
MidcHs  Soutti  Ensrgy,  Inc^  South 
Mississippi  Electric  Power 
Association;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  Ucenee  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  and  Light 
Company  (MP&L),  Middle  South  Ener^. 
Inc.  (MSE)  (now  renamed  System 
Energy  Resources,  Inc.,  SERI),  and  South 
Mississippi  Electric  Power  Association 
(SMEPA)  for  operation  of  the  Grand 
Gulf  Nuclear  Station,  Unit  1,  located  in 
Claiborne  County,  Mississippi. 

The  proposed  amendment  would 
change  the  Grand  Gulf  Nuclear  Station. 
Unit  1  (GGNS)  facility  operating  license 
and  pages  6-3  and  6-9  of  the  facility 
Technical  Specifications  (TS's)  to  reflect 
the  transfer  of  authority  to  control  and 
operate  the  GGNS  from  MP&L  to  SERI  in 
accordance  with  the  licensee's 
apphcation  for  amendment  dated 
September  2. 1986  and  as  amended  on 
October  4,  U  and  24. 1986. 

In  addition  to  the  submittal  of  an 
application  for  amendment  of  the 
license  pursuant  to  10  CFR  50.90.  the 
licensees  have  also  submitted,  pursuant 
to  10  CFR  50.80.  an  application  for 
transfer  of  control  of  the  Hcensed 
activities  to  System  Energy  Resources, 
Inc.  The  NRC  staffs  review  of  the 


application  will  address  those  issues 
necessary  for  both  the  issuance  of  the 
license  amendment  pursuant  to  10  CFR 
50.90  and  for  approval  of  transfer  of 
control  of  licensed  activities  pursuant  to 
10  CFR  50.80. 

Ownership  of  the  GGNS  remains 
unchanged,  being  90  percent  owned  by 
MSE/SERI  and  10  percent  owned  by 
SMEPA.  SMEPA's  role  in  this  transfer  is 
completely  unchanged.  The  entire 
Nuclear  {Production  Department,  now  a 
part  of  MP&L,  will  transfer,  with  no 
significant  changes,  to  SERI.  All  of  the 
costs,  capacity  and  energy  associated 
with  SERI's  90  percent  share  of  GGNS 
Unit  1  remain  allocated  to  the  Middle 
South  Utilities  system  operating 
companies,  Arkansas  Power  &  Light 
Company,  MP&L.  Louisiana  Power  and 
Light  Company  and  New  Orleans  Public 
Service.  Inc. 

The  licensees  propose  that  the 
application  be  considered  in  two  parts. 
The  first  part  will  deal  with  a  technical 
amendment  which  reflects  transfer  of 
control  and  operational  responsibilities 
from  MP&L  to  SERI.  The  second  part 
will  deal  with  consideration  of  the 
antitrust  conditions  presently  embodied 
in  the  license.  Accordingly,  the 
Commission  proposes  to  proceed  with 
issuance  of  an  amendment  to  the  facility 
operating  license  which  transfers 
control  and  operational  responsibilities 
to  SERI  and  also  continues  to  hold 
MP&L  and  SERI  to  the  terms  of  the 
existing  antitrust  conditions  pending 
completion  of  review  of  the  antitrust 
considerations  of  this  amendment 
request. 

The  licensees  have  addressed  in  their 
application  and  the  NRC  review  will 
include  consideration  of  the  following 
technical  issues:  Financial  resources, 
technical  qualifications  of  the  proposed 
SERI  staff,  continuation  of  assured 
sources  of  offsite  power  in  compliance 
with  GDC-17,  continuation  of  an 
adequate  level  of  emergency 
preparedness  and  planning,  and 
continuation  of  authority  to  control 
activities  within  the  site  exclusion  area 
in  compliance  with  10  CFR  Part  100. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
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significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  ftx>m 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

With  regard  to  (1)  above  the 
administrative  changes  to  the  facility 
operating  license  and  the  TS's  to 
transfer  control  and  operational 
responsibilities  from  MP&L  to  SERl  does 
not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  to  the  license  and  to  the 
TS's  are  limited  to  changing  the 
designation  of  the  licensee  responsible 
for  control  and  operations  from  MP&L  to 
SERl  and  to  changing  the  title  of  the 
President  and  Chief  Operating  Officer  to 
President  and  Chief  Executive  Officer. 
There  are  no  changes  in  the  design  of 
the  plant  and  there  is  no  impact  on  the 
safety  analyses  of  Chapter  15  of  the 
Final  Safety  Analysis  Report. 

There  are  no  significant  changes  in 
the  technical  qualifications  of  the  site 
and  corporate  staffs  to  be  provided  for 
the  operation  of  the  GGNS  since 
virtually  the  entire  onsite  plant 
operating  staff  and  virtually  the  entire 
corporate  technical  and  managerial 
staffs  of  MP&L  previously  associated 
with  the  GGNS  will  transfer  to  SERl. 
As  a  result  of  the  proposed  change 
SERl  would  be  both  the  owner  of  90 
percent  of  the  plant  and  the  operator  of 
the  plant.  MP&L  would  own  the  500KV 
and  115KV  switchyards,  which  are 
located  on  the  plant  site,  and  the 
associated  transmission  lines. 
Therefore,  the  proposed  change  was 
evaluated  with  respect  to  the  control 
that  the  plant  operating  staff  would  have 
over  the  offsite  power  supplies  to  ensure 
provision  of  two  independent  sources  of 
offsite  power  in  compliance  with  the 
requirements  of  GDC-17.  "Electric 
Power  System."  The  licensee  has 
provided  information  showing  that  the 
provision  of  offsite  power  to  3ie  Grand 
Gulf  Nuclear  Station,  pursuant  to  a 
previously  established  contract  between 
MSE/SERI  as  part  owner  of  the  plant 
and  MP&L  as  owner  of  the  transmission 
facilities  and  portions  of  the  switchyard, 
remains  unchanged  and  that  the  present 
compliance  with  GDC-17  is  not 
changed.  The  licensee  has  also  stated 
that  a  contractual  agreement  will  be 
developed  to  define  the  interface 
between  MP&L  and  SERl  with  respect  to 
operation,  maintenance,  outages  and 
future  design  changes.  These 
agreements  will  constitute  commitments 
by  SERl  which  will  also  be  incorporated 
into  the  FSAR.  These  agreements  and 
commitments  will  ensure  that  the  design 


and  operation  of  the  offsite  power 
supplies,  will  continue  to  meet  the 
requirements  of  GDC  17,  and  that  any 
future  changes  will  be  reviewed  by  SERl 
consistent  with  the  requirements  of  the 
Commission's  regulations. 

As  a  result  of  the  proposed  change 
SERl  would  have  the  responsibility  for 
operation  of  the  plant  including  control 
of  activities  within  the  exclusion  zone 
including  interfacing  MP&L  activities 
associated  with  the  transmission  lines 
and  the  two  switchyards  owned  by 
MP&L  which  are  within  the  exclusion 
zone.  The  licensees  state  that  a 
contractual  agreement  will  be 
estabhshed  between  MP&L  and  SERl 
which  will  recognize  this  interface  and 
will  specify  that  SERl  has  authority  to 
exercise  control  over  activities  on  any 
MP&L  property  within  the  exclusion 
area. 

The  proposed  change  will  require  a 
transferra!  of  responsibility  for 
emergency  planning  and  preparedness 
from  MP&L  to  SERl.  This  will  be 
performed  for  SERl  largely  by  the 
present  Nuclear  Production  Department 
staff  of  MP&L  which  will  transfer  to 
SERl.  However  certain  physical  and 
personnel  resources,  limited  to  support 
in  administrative  areas  but  not  inclusive 
of  decision  making  authority,  will 
continue  to  be  provided  by  MP&L  in 
support  of  these  activities.  The  licensee 
states  that  decisional  responsibilities 
related  to  accident  recognition  and 
classification,  raitigative  and  corrective 
actions,  radiological  assessment  and 
protective  action  recommendations  and 
coordination  with  state  and  local 
authorities  will  rest  with  SERl 
persormel.  The  bcensee  has  provided  a 
description  of  ao  Emergency 
Preparedness  Transition  Plan  specifying 
how  the  transition  will  be  accomplished. 
Those  resources  required  by  SERl  from 
MP&L  for  the  uninterrupted  continuation 
of  emergency  planning  and 
preparedness  activities  will  be  specified 
in  a  contractual  agreement  between 
SERl  and  MP&L 

Thus,  there  are  insignificant  changes 
to  the  design  of  the  plant,  the  safety 
analyses,  the  personnel  to  operate  the 
plant  and  provinons  will  be  made  to 
ensure  the  continued  adequacy  of  areas 
affected  by  the  proposed  change 
including  offsite  power  supplies,  control 
of  access  to  the  exclusion  area  and 
offsite  emergency  planning  and 
preparedness.  Tlierefore,  the  proposed 
change  would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

With  regard  to  (2)  above  the  licensee 
states  that  the  change  from  having 
MP&L  operate  the  plant  as  an  agent  for 


MSE/SERI  to  having  SERl  operate  the 
plant  as  its  own  agent  using  virtually  the 
entire  staff  fitjm  MP&L  previously 
involved  in  the  operation  of  the  GGNS 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident.  The  plant 
design,  the  licensing  basis  as  specified 
in  the  FSAR  as  amended,  the  conditions 
for  operation  as  set  forth  in  the  license 
and  the  TS's,  the  operating  and 
emergency  procedures  are  all 
unchanged.  The  design  of  the  offsite 
power  supply  system,  including  the 
switchyards  and  transmission  yards 
owned  by  MP&L  is  unchanged  and 
provisions  have  been  made  whereby 
future  changes  which  may  be 
contemplated  will  be  reviewed  by  SERl 
consistent  with  the  requirements  of  the 
Commission's  regulations. 

The  Nuclear  Production  Department, 
now  in  MP&L  will  continue,  as  the  SERl 
staff,  to  control  access  to  the  exclusion 
area  including  those  parts  of  the 
exclusion  area  which  will  continue  to  be 
owned  by  MP&L.  Therefore,  this  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

With  regard  to  (3)  above  the  changes 
to  the  license  and  to  the  TS  do  not 
reduce  the  margin  of  safety,  lite  purpose 
of  the  change  is  to  effect  the  transfer  of 
authority  to  control  and  operate  the 
plant  from  MP&L.  as  MSE/SERI's  agent, 
to  SERl.  The  licensee's  application  does 
not  involve  any  changes  to  the  operating 
criteria  as  specified  in  the  TS's  nor  does 
it  involve  any  changes  in  the  plant's 
design.  The  plant  site  and  corporate 
staff  in  MP&L's  Nuclear  Production 
Department  will  be  transferred  virtually 
intact  to  SERl.  thus  there  will  be  no 
significant  reduction  of  the  base  of 
experience  of  those  operating  the  plant. 
The  significant  financial  aspects  of 
supporting  the  operation  of  the  plant 
appear  to  be  unchaiiged  and  the 
economic  regulatory  authority  over  the 
plant's  operation  are  unchanged  in  this 
regard.  The  offsite  power  supply  system 
is  unchanged  and  provisions  will  be 
made  whereby  future  changes  will  be 
reviewd  by  SERl  consistent  with  the 
requirments  of  the  Commission's 
regulations.  Control  of  access  to  the 
exclusion  area  will  continue  to  be 
performed  by  the  staff  presently 
responsible  for  operation  of  the  plant. 
Emergency  planning  and  preparedness 
responsibilities  will  continue  to  be  met 
by  the  staff  currently  responsible  for 
these  activities  with  some  limited 
administrative  support  resources  to  be 
provided,  under  contractual  agreement 
by  MP&L  Therefore  no  margin  of  safety 
is  significantly  reduced  by  this  action. 
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On  Ibese  bases,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
signiEkant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  detennination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  should  be 
addressed  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington.  DC. 

By  December  3, 1986,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  tiie  amendment  to  the 
subfect  facility  operating  license  and 
any  persmi  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  Z.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceedings,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 


also  identify  the  spedRc  aspect[8)  of  the 
subject  matter  of  the  prooeeding  as  to 
which  petitioaer  wi^tes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  desci^ed  above. 

Not  later  than  fifteen  (15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whi<A  must  inciude  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  «s  a  party. 

Hiose  pennitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  die  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  indnding  the  opportunity  to 
present  evidence  mad  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  detenaination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  in 
derating  or  shutdown  of  the  facility,  the 
Commission  may  isstie  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 


determination  will  consider  all  public 
and  State  comments  received.  ShooU 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearii^  after 
issuance.  The  Commiasion  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequendy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Att  Dodieting 
and  Service  Brandi.  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington. 
DC,  by  the  above  date.  Where  petitions 
are  filed  during  the  last  ten  (lOj  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  (800)  32&-«000  (in 
Missouri  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Walter  R.  Butler.  Director.  BWR  Project 
Directorate  No.  4.  Division  of  BWR 
Licensing:  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Fedand 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Nicholas  S.  Reynolds. 
Esquire.  Bishop,  Liberman.  Cook, 
Purcell  and  Reynolds.  1200 17th  Street 
NW.,  Washington.  DC  20036.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  andjor  requests 
for  hearing  will  not  be  entertained 
absent  a  determinatioa  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  baaed  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)  through  (v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  2. 1986,  as 
amended  and  supplemented  on  October 
4, 13  and  24, 1986,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  20555,  and  at  the 
Hinds  Junior  College,  McLendon 
Library,  Raymond,  Mississippi  39154. 

Dated  at  Bethesda.  Maryland,  this  29th  day 
of  October  198& 
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For  the  Nuclear  Regulatory  Commission. 
Walter  R.  BuUar, 

Director.  BWR  Project  Directorate  No.  4. 

Division  of  BWR  Licensing. 

[FR  Doc.  86-24806  Filed  10-31-86;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(File  Na  1-7444] 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Oakwood  Homes  Corp. 

October  28, 1986. 

Oakwood  Homes  Corporation 
("Company"]  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  Common 
Stock.  Par  Value  $.50,  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex").  The 
Company's  stock  was  recently  listed 
and  registered  on  the  New  York  Stock 
Exchange  Inc.  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  company  considered  the  direct 
and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  such  securities  on  the  NYSE  and  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
securities. 

Any  interested  person  may,  on  or 
before  November  19, 1986.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  86-24816  Filed  10-31-86:  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

October  28. 1986. 

The  above  named  national  securities 
exchange  has  filed  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 
Burroughs  Corporation 
Series  A  Cumulative  Convertible 
Preferred  Stock.  $1.00  Par  Value  (File  No. 
7-9313] 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  perBons  are  invited  to 
submit  on  or  before  November  19, 1986 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretory.  j 

[FR  Doc.  86-24815  Filed  10-31-86;  8:45  am) 
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Shipping  Coordinating  Committee; 
Meeting  . 

The  Shipping  Coordinating  Committee 
will  conduct  an  open  meeting  on  12 
November  1986  at  0930  in  Room  3310  of 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC. 
The  purpose  of  the  meeting  is  to 
consider  the  U.S.  position  for  the  First 
Session  of  IMO/UNCTAD  Joint 
Intergovernmental  Group  of  Experts  on 


Maritime  Liens  and  Mortgages  and 
Related  Subjects. 

At  its  56th  Session,  the  IMO  Legal 
Committee  considered  an  UNCTAD 
proposal  to  form  a  joint  IMO/UNCTAD 
intergovernmental  group  of  experts  to 
consider  the  subject  of  maritime  liens 
and  mortgages  and  related  subjects. 
This  proposal  was  endorsed  by  the 
Legal  Committee  and  approved  by  IMO 
Council.  The  group  will  meet 
alternatively  in  Geneva  and  London 
utilizing  the  scheduled  meeting  time  of 
the  UNCTAD  International  Shipping 
Legislation  Working  Group  and  a 
portion  of  the  scheduled  meeting  time  of 
the  IMO  Legal  Committee.  The  first 
meeting  is  scheduled  for  1-12  December 
1986  in  Geneva. 

The  Joint  Intergovernmental  Group  of 
Experts  will  conduct  a  broad 
examination  of  the  subject  of  maritime 
liens  and  mortgages  and  related 
subjects,  including  the  possible 
consideration  of: 

1.  The  review  of  the  maritime  liens 
and  mortgages  Conventions  and  related 
enforcement  procedures,  such  as  arrest; 

2.  The  preparation  of  model  laws  or 
guidelines  on  maritime  liens,  mortgages 
and  related  enforcement  procedures, 
such  as  arrest;  and 

3.  The  feasibility  of  an  international 
registry  of  maritime  liens  and  mortgages. 

IMO  and  UNCTAD  have  identified  the 
following  major  objectives  as  deserving 
of  priority  consideration  in  any 
investigations  regarding  possible 
international  action  on  maritime  liens 
and  mortgages: 

1.  To  encourage  ship  financing  by 
affording  appropriate  protection  to 
persons  providing  finance; 

2.  To  afford  protection  in  respect  of 
settled  claims; 

3.  To  encourage  the  provision  of 
services  to  ships; 

4.  To  protect  the  ship  against  multiple 
actions;  and 

5.  To  minimize  the  potential 
encumbrances  to  ship  operation. 

Members  of  the  public  are  invited  to 
attend  the  meeting,  up  to  the  seating 
capacity  of  the  room. 

For  further  information  pertaining  to 
the  issues  to  be  discussed  at  the 
Shipping  Coordinating  Committee 
meeting,  contact  Captain  Frederick  F. 
Burgess.  Jr.,  U.S.  Guard  (G-LMI). 
Washington.  DC.  205B3.  telephone  (202) 
267-1527. 

Dated:  October  16. 19B8. 
Richard  C.  Scissors, 

Chairman.  Shipping  Coordinating  Committee. 
[FR  Doc.  86-24749  Filed  10-31-66:  8:45  am] 
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DEP ARTIIENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements  submitted  to  OMB  on 
October  28, 1986 

aqency:  Department  of  Transportation 
(DOT),  OfRce  of  the  Secretary. 
action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  October  28. 1966.  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  MPORMATION  CONTACT: 

John  Chandler,  Annette  Wilson,  or 
Cordelia  ^epherd,  Information 
Requirements  Division,  M-34,  Office  of 
the  Seerettuy  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  telephone  (202)  366-^735,  or  Gary 
Waxman  or  Sara  Fairdrild,  Office  of 
Management  and  Budget,  New 
Executive  Office  BuiliUng,  Room  3228, 
Washington.  DC  20503.  (202)  395-7340. 
SUPPLEMENTARY  MFORMATIOW 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Fedmd  Regjatar, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  informationa  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  Availability  and  Comonnts 

Copies  of  die  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  aa  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
direcdy  to  the  OMB  officials  hsted  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
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days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  far  Review  by  OMB 

The  following  information  collection 
requests  were  labmitted  to  OMB  on 
October  28. 1988. 

DOT  No.  2801 

OMB  No.  2127-^J512 

By:  National  Hig^rway  Traffic  Safety 
Administration 

Title:  Consolidated  Labeling 
Requirements  for  Motor  Vehicles 
(Except  Ibe  VIN  Numbers)  49  CFR 
571.105.  571.20S,  571^09,  and  Part  567 

Form(s):  None 

Frequency:  On  occasion 

Respondents:  Manufacturers  of  motor 
vehicles,  glazing,  seat  bdt  assemblies 
and  hydraulic  brakes 

Need/Use:  Motor  vehicles  and  motor 
vehide  equipment  must  be  properly 
labeled  to  provide  for  safe  operation 
by  users  and  to  ensure  prompt 
identification  of  such  equipment  in  the 
event  of  safety  related  defects. 

DOT  No.  2803 

OMB  No.  2106-0009 

By:  Office  of  the  Secretary  of 
Transportation — Aviation 

Title:  Part  221— Construction, 
Publication,  Filing  and  Posting  of 
Tariffs  of  Air  Carriers  and  Foreign  Air 
Carriers 

Form(8):  None 

Frequency:  As  needed 

Respondents:  VJ&.  air  carriers  and 
foreign  air  carriers 

Need/Use:  Section  403  of  the  Federal 
Aviation  Act  of  1956,  as  amended, 
requires  that  every  U^  and  foreign 
air  carrier  file,  publish  and  make 
available  to  the  public,  tariffs  for 
points  served. 

DOT  Nq.  2805 

OMB  No.  2120-0005 

By:  Federal  Aviation  Administration 

Title:  Genera!  Operating  emd  Flight 
Rules 

Form(8):  FAA  Form  91 

Frequency:  On  occasion 

Respondents:  Individuals,  State  and 
local  Government  and  businesses 

Need/Use:  FAA  Act  of  1958,  section  307 
(49  U.S.C.  1348),  authorizes  issuance 
of  regulations  governing  the  use  of 
navigable  airspace.  14  CFR  Part  91 
prescribes  regulations  governing  the 
general  operation  and  flight  of 
aircraft.  Information  is  collected  to 
determine  compliance.  Respondents 
are  individual  airmen,  state  and  local 
government  and  businesses. 

DOT  No.  2806 

OMB  No.  2120-0034 

By:  Federal  Aviation  Administration 


Title:  Medical  Standards  and 
Certification-^  AR  67 

Form(8):  FAA  Forms  8500-7.  8. 14.  20 

Frequency:  On  occasion 

Respondents:  Individuals 

Need/Use:  FAA  Act  of  1958,  section  602. 
requires  airmen  to  be  physically  able 
to  perform  the  duties  of  Ae  certificate 
sought.  14  CFR  Part  67,  prescribes 
minimum  airman  medical  standards. 
Information  collected  shows  applicant 
eligibility. 

DOT  No.  2807 

OMB  No.  2127-OOCo 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  Fatal  Accident  Reporting  System 
(FARS) 

Form(8):  HS-214, 214A  and  214B 

Frequency:  On  occasion 

Respondents:  States 

Need/Use:  The  (FARS)  is  a  census  of  all 
fatal  motor  vehicle  accidents  in  the 
U.S.  Data  is  extracted  irom  existing 
state  records  and  automated  for  the 
agency's  use  in  highway  and  motor 
vehicle  safety  problems, 
identification,  travel  analyses  and 
program  evaluation. 

DOT  No.  2806 

OMB  No.  New 

By:  Federal  Aviation  Administration 

Title:  Impact  of  Interim  Voice  Response 
System  (IRVS)  on  FSS  Briefings 

Form(s):  None 

Frequency:  One-time  survey 

Respondents:  Pilots 

Need/Use:  "Hie  information  will  be  used 
to  determine  the  impact  of  the  Interim 
Voice  Response  System  (IRVS)  on 
specialist  workload  at  the 
Philadelphia  FSS.  This  survey 
represents  an  initial  step  in  the 
process  of  drawing  reliable  inferences 
about  the  relationship  between  IRVS 
use  and  specialist  workload  on  a 
national  scale.  Registered  pilots  in  the 
metro  Philadelphia  area  will  be 
contacted. 

DOT  No.  2809 

OMB  No.  2115-0543 

By:  United  States  Coast  Guard 

Title:  Regulations.  Certificates  of 
Adequacy  for  Chemical  Reception 
Facilities 

Form(s):  CG-5401A  and  5401B 

Frequency:  On  occasion 

Respondents:  Ports  and  terminals  used 
by  oceangoing  ships  which  handles 
MARPOL  regulated  chemicals 

Need/Use:  This  information  collection 
requirement  is  needed  and  used  to:  (1) 
Determine  whether  proposed 
reception  facilities  are  adequate  to 
receive  wastes  which  ships  cannot 
discharge  at  sea  (2)  grant  waivers  in 
particular  circumstances:  f31  provide 
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Coast  Guard  with  necessary  changes 
for  publication  in  the  Federal  Register; 

and  (4)  evaluate  an  appeal  of  Coast 
Guard's  action. 

DOT  No.  2810 

OMB  No.  2127-0510 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  Consolidated  Vehicle 
Identification  Number  Requirements 
and  Vehicle  Theft  Prevention 
Standards.  (49  CFR  Parts  541,  565  and 
567). 

Form(s):  None 

Frequency:  On  occasion 

Respondents:  Business/small  business 

Need/Use:  These  standards  specify 
physical  requirements  for  the  Vehicle 
Identification  Number,  its  installation, 
format,  and  content  to  simplify 
information  retrieval,  and  increase  the 
efficiency  of  defect  recall  campaigns. 
Manufacturers  must  label  major 
component  parts  of  designated  high- 
theft  car  limits  with  the  VIN  and  mark 
certain  replacement  parts  with  the 
letter  "R". 

DOT  No.  2811 

OMB  No.  2115-0539 

By:  United  States  Coast  Guard 

Title:  Special  Requirements  for  Cargo 
Lightering  Operations 

Form(s):  N/A 

Frequency:  On  occasion. 

Respondents:  Owners,  agents  and 
master  of  tank  vessels 

Need/Use:  This  information  collection 
requires  the  advance  notice  of 
lightering  operations.  The  Coast 
Guard  uses  the  information  to  monitor 
lightering  activities,  conduct 
inspections  and  to  enforce  regulations. 
It  is  also  used  for  responding  to 
emergencies  and  to  minimize  the 
environmental  damage  of  oil  or 
hazardous  materials  spill. 

DOT  No.  2812 

OMB  No.  2115-0083 

By:  United  States  Coast  Guard 

Title:  Operations  Manual/Amendment 
to  Operations  Manual 

Form(s):  None 

Frequency:  On  occasion. 

Respondents:  Businesses— Bulk  Oil 
Facilities 

Need/Use:  This  information  collection  is 
needed  to  establish  and  amend 
procedures  for  transferring  oil  to 
reduce  the  number  of  oil  spills  caused 
by  defective  procedures  and  human 
error.  The  information  is  used  to 
prevent  oil  spills  and  control  and 
decrease  the  effects  of  spills  that 
occur. 

DOT  No.  2813 

OMB  No.  2115-0069 

By:  United  States  Coast  Guard 

Title:  Continuous  Discharge  Book 


Form(s):  719A 
Frequency:  On  occasion. 
Respondents:  Merchant  Seamen 

Need/Use:  Thij  information  collection 
requirement  is  needed  to  ensure 
compliance  with  Federal  marine 
safety  laws.  It  is  used  by  shipping 
companies  to  establish  the 
qualifications  of  personnel  employed 
aboard  merchant  vessels.  It  is  further 
used  by  foreign  governments  to 
establish  bona  fides  of  personnel 
entering  their  ports. 

DOT  No.  2814 

OMB  No.  2115-0053 

By:  United  States  Coast  Guard 

Title:  Request  for  Designation  and 
Exemption  of  Oceanographic  Vessels 

Form(s):  N/A 

Frequency:  On  occasion. 

Respondents:  Oceanographic  vessel 
operators 

Need/Use:  This  information  collection 
requirement  is  needed  and  used  by 
the  Coast  Guard  to  designate  certain 
oceanographic  research  vessels  as 
exempt.  This  relieves  those  vessels 
from  specific  regulatory  requirements, 
thereby  promoting  oceanographic 
research. 

DOT  No.  2815 

OMB  No.  2137-0039 

By:  Research  and  Special  Programs 
Administration 

Title:  Hazardous  Materials  Incident 
Report 

Form(s):  DOT  F-5800.1 

Frequency:  On  occasion. 

Respondents:  Carriers  of  hazardous 
materials 

Need/Use:  MTB  uses  this  information  to 
evaluate  the  adequacy  of  existing 
regulation  and  to  determine  when 
Federal  action  is  needed  for  clean-up 
or  emergency  response. 

DOT  No.  2816 

OMB  No.  2115-0130 

By:  United  States  Coast  Guard 

Title:  Plan  Approval  and  Records  for 
Cargo  and  Miscellaneous  Vessels. 

Form(s):  N/A 

Frequency:  On  occasion. 

Respondents:  Shipbuilders,  owners, 
designers  and  operators 

Need/Use:  This  Information  collection  is 
necessary  to  allow  the  Coast  Guard  to 
determine  compliance  with  applicable 
regulations.  This  information  is  used 
by  the  Coast  Guard  to  determine  if  the 
vessel's  construction,  arrangement 
and  equipment  meet  the  applicable 
marine  safety  regulations.  Review  of 
the  plans  prior  to  construction  assures 
the  vessel  owner  or  builder  that  the 
vessel  will  meet  the  regulatory 
standards,  if  built  according  to  the 
plans.  This  requirement  also  provides 
sufficient  information  to  vessel 


operating  personnel  for  the  safe  and 
proper  operation  of  the  vessel. 

Issued  in  Washington,  DC  on  October  28. 
1986. 

lohn  E.  Turner. 

Director  of  Information  Resource 
Management. 

(FR  Doc.  86-24822  Filed  10-31-86:  8:45  am] 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed 
During  tlie  Week  Ending  Octotier  24. 
1986 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  forei^i  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motions  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  44429 

Date  Filed:  October  20, 1986 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  3, 1986 

Description:  Conforming  Application 
of  Eastern  Air  Lines,  Inc.,  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations  applies  for  a  certificate 
of  public  convenience  and  necessity  so 
as  to  authorize  service  between  the 
coterminal  points  New  York  and  Miami 
and  the  terminal  point  Caracas, 
Venezuela. 

Docket  No.  44430 

Date  Filed:  October  20. 1986 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  17, 1986 

Description:  Application  of  Aerial 
Transit  Company  pursuant  to  section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  an  amendment  of 
its  foreign  air  transport  certificate 
authorizing  it  to  perform  scheduled  all- 
cargo  air  transportation  between  points 
in  the  one  hand,  and  Honduras  and  El 
Salvador  on  the  other. 

Docket  No.  44435 

Date  Filed:  October  21. 1986 
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Due  Date  for  Answers,  Conforming 
Application,  or  Motions  to  Modify 
Scope:  November  18, 1986 

Description:  Application  of  Carga 
Aero  Transportada,  S.R.L.  pursuant  to 
section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations  applies  for  a  foreign  air 
carrier  permit  to  engage  in  charter 
foreign  air  transportation  of  property 
and  mail  between  a  point  or  points  in 
the  Republic  of  Bolivia  and  a  point  or 
points  in  the  United  States,  with  blind 
sector  traffic  rights,  as  specified. 

Docket  No.  44439 

Date  Filed:  October  23, 1988 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  20, 1986 

Description:  Application  of  Tower  Air. 
Inc.,  pursuant  to  section  401  of  the  Act 
and  Subpart  Q  of  the  Regulations 
applies  for  a  certificate  of  public 
convenience  and  necessity  (or 
amendment  of  its  current  certificate) 
authorizing  it  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail,  or  a  permissive  basis, 
between  New  York.  N.Y..  on  the  one 
hand,  and  Copenhagen.  Denmark,  on  the 
other  hand. 

Docket  No.  43284 

Date  Filed:  October  23. 1986 

Due  Date  for  Answers.  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  November  20, 1986 
Description:  Application  of  P.T. 

Garuda  Indonesia  pursuant  to  section 

402  of  the  Act  and  Subpart  Q  of  the  Act, 

requests  permission  to  amend  its 

existing  permit  to  add  Manado. 

Indonesia  as  an  additional  point  on  the 

Denpasar — Guam  route. 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 

[FR  Doc.  86-24795  Filed  10-31-86:  8:45  am] 

B4UNG  CODE  49ia-62-M 


Aviation  Proceedings;  Agreements 
Filed  During  the  Weeic  Ending  October 
24, 1986 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408. 
409.  412.  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44446 

Parties:  The  Civil  Aviation 
Administration  of  China;  The  Flying 
Tiger  Line  Inc. 

Date  Filed:  October  23. 1986. 

Subject:  Joint  Application  of  The  Civil 
Aviation  Administration  of  China  and 


The  Flying  Tiger  Line  Inc.  pursuant  to 
sections  412  and  414  of  the  Act.  requests 
approval  of  an  agreement  and  grant  of 
antitrust  inmiunity  to  develop  wide- 
body  cargo  charter  services  to  and  from 
the  People's  Republic  of  China. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  86-24799  Filed  10-31-86;  8:45  am] 

BltUMQ  CODE  4t10-62-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IP86-10;  Notice  1] 

General  Motors  Corp^  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

General  Motors  Corporation,  of 
Warren,  Michigan,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  {15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.105. 
Motor  Vehicle  Safety  Standard  No.  105. 
Hydraulic  Brake  Systems,  on  the  basis 
that  it  is  inconsequential  as  it  relates  to 
motor  vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  petition. 

Paragraph  S5.3.2  of  Federal  Motor 
Vehicle  Safety  Standard  No.  105. 
Hydraulic  Brake  Systems,  gives  the 
activation  requirements  for  brake 
systems  indicator  lamps.  "All  indicator 
lamps  shall  be  activated  as  a  check  of 
lamp  function,  either  when  the  ignition 
(start)  switch  is  turned  to  the  "on"  (run) 
position  when  the  engine  is  not  running, 
or  when  the  ignition  (start)  switch  is  in  a 
position  between  "on"  (run)  and  "start" 
that  is  designated  by  the  manufacturer 
as  a  check  position." 

General  Motors  Corporation  produced 
11,316  Rivieras  prior  to  mid-May  1986. 
that  do  not  comply  with  paragraph 
S5.3.2  of  Federal  Motor  Vehicle  Safety 
Standard  No.  105.  The  noncompUance 
was  attributed  to  an  oversight  during 
development  of  Body  Control  Module 
software  and  has  been  corrected.  On 
these  vehicles,  a  lamp  check  function  is 
provided  with  the  application  of  the 
parking  brake.  In  addition,  a  check  of 
lamp  function  will  activate  (a) 
automatically  upon  entering  the  vehicle 
after  pressing  the  outside  door  handle 
button,  and  (b)  manually  when  a  TEST 
button  on  the  instrument  panel  cluster  is 


pressed.  General  Motors  believes  that 
these  provisions  enable  the  operator  to 
verify  that  the  brake  system  indicator 
lamp  is  working  properly  and.  therefore, 
the  noncompliance  is  inconsequential 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
agruments  on  the  petition  of  General 
Motors,  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109, 400  Seventh 
Street  SW..  Washington.  DC  20590.  It  is 
requested  but  not  required  that  five 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filled  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  3. 1986. 
(Sec.  102,  Pub.  L  93-492.  88  Stat  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on:  October  29, 1986. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  86-24820  Filed  10-31-86;  8:45  am) 

BILUNO  CODE  4*10-S>-M 


Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B,  notice  is 
hereby  given  of  the  exemptions  granted 
in  August  1986.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel.  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


UMI 


I 
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Renewal  and  Party  to  Exemptions 


AppiicatKVi 
A  No. 


3142-X 

3330-X 

3941-X 
3941-X 
4734-X 

S704-X 
611»-X 
6418-X 
6442-X 
6S1S-P 

6530-X 
6538-X 
6538-X 
6S3a-X 
6543-X 

6543-X 

6543-X 


Emmpton  No. 


OOT-E  31« 


OGT-E  3330.. 


OOT-E  3941.. 
DOT-E3941.. 
CKDT-E  3734  . 

DOT-E  5704_ 
CXDT-E  6418.. 
DOT-E  6418.. 
DOT-E  6442.. 
DOT-E  6518 

DOT-E  6530.. 
DOT-E  6538... 
OOT-E  6538... 
DOT-E  6538 
DOT-E  8543  . 

DOT-E  6543.,. 


DOT-E  6543.. 


^*a*caM 


6610-X 

DOT-E  6610 

e6io-x 

DOT-E  6610 

6651-X 

DOT-E  6651 

6e51-X 

DOT-E  6651 

6694-X 

DOT-E  6694 

6694-X 

DOT-E  6694 

6695-X 

DOT-E  6695 

67Z4-X 

DOT-E  6724 

6762-X 

DOT-E  6762 

6762-X 

DOT-E  6762 

6832-X 

OOT-E  6932 

6932-X 

DOT-E  6932 

S944-X 

DOT-E  6944 

6971-X 

DOT-E  6871 

7052-X 

OOT-E  7052 

7097-X 

DOT-E  7097 

72S9-X 

DOT-E  7258 

7285-X 

DOT-E  7285 

7e07-P 

DOT-E  7607 

7807-P 

DOT- £7607 

U.S.  Oapartmam  o<  Energy. 
Watfmgton.  DC. 

Ganaral  Etoctttc  Ca.  Sche- 
nactady.  NY. 

Awoj*  Strategic  Propulsion 
Co.,  Sacramanlo,  CA. 

AaroiM  Tactical  Systems  Co.. 
Sacfaniento.  CA. 

Gww«  ElacMc  Co..  Walar- 
kxilNV. 


Aoroial  Garwral  Corp.,  Sac- 
ramento. CA. 

Western  Farm  Service,  Inc.. 
Walnut  Creak.  CA. 

Great  LaliM  Chemical  Corp . 
West  Latayelte.  IN. 

US.  Department  of  Defense, 
Falls  Ouch.  VA. 

Texas  Ahyts.  Inc.,  Westport 
CT. 

The  Great  Plains  Welding 
Supply  Co..  Cheyenne.  WV 

Hanco  International,  Inc, 
Uiwni.FL 

Optimua,  Inc,  Bridgepon.  CT . 

Pan  Products  Inc.,  Macedo- 
nia. OH. 

Ana.  The  BOC  Group.  Inc., 
Munay  Hil,  NJ. 


Texas      instnjmenls.      Inc., 
Dallas,  TX. 


Coming  Glass  Works,   Cor- 
ning. NY. 


ARCO  Chemical  Co..  Pasa- 
dena. TX. 

Catalyst  Resources.  Inc.. 
Elyria.OH. 

Enthone,  Inc.,  West  Haven. 
CT. 

HeatlMth  Corp.  Chicago,  tL 


Regulation(s)  aHectad 


49CFR  173.24(aK1) 


49         CFR 
173.214(d). 


173.214(b). 


49  CFR  173.239a<a)(2)  . 
49  CFR  173.239a(«)(2)  . 


49  CFR  173.119(m). 

173  135<aK9), 

173.136(a)(8).  and 

173  280(a)(8) 
49  CFR  173  62.  173  93(e) _ 


49  CFR  173  357(b). 

49  CFR  173.357(b)i 

49  CFR  173.53(k).  173.87.. 


Nature  ol  exemplkxi  theraof 


49    CFR    172.101.    172.302. 

173.119.      173.134,      and 

173  154. 
49  CFR  173.302(c). 


S.A..        Pans, 


Eurotaner. 

France. 
Artjel-Fauvet-Girel.  Paris, 

France. 
Art)e(-Fauvet-Girel.  Pans, 

FraiKa. 
U.S.  Department  of  Defense. 

Falls  Church,  VA 
Taylor       Chemicals.       Inc.. 

Sparks.  MO. 
DuBois  Chemical  Co..  Qncin- 

naN.  OH. 
Eurotainer.        S.A..        Pans, 

Franca. 
Aitiel-Fauvet-Girel,  Pans, 

France. 
U.S.  Oapenment  of  Defense, 

Falls  Church,  VA. 
Cham    Service,    Inc.,    West 

Chester.  PA. 
Smith  Drilling  Systems.  Hous- 
ton, TX. 
Fuller  System,  Inc.,  Wobum 

MA. 
Monsanto  Otemical  Co ,  St 

Loua,  MO, 
Art)el-Fau*et-Girel,  Paris, 

Fiance. 
Union   Pacific   Railroad   Co.. 

Omaha.  NE. 
Bakar/TSA.  Inc..  Beaver,  PA.. 


49      CFR      173  3C4(d)(3)(ii), 

178  33, 
49      CFR      173.3C4(d)(3)(ii), 

178  33 
49      CFR      173  3C4(d)(3)(ii), 

178  33 
49  CFR  173119, 

173135(a)(6), 

173  136(a)(5).         173245. 

173.247,       173271,      and 

175,3. 
«  CFR  173.119. 

173  135(a)(6), 

173  136(a)(5),         173.245. 

173  247.      173271,      and 

175,3 
49  CFR  173119. 

173  135(a)(6). 

173.136(a)(5),         173  245, 

173.247.      173.271.      and 

175.3. 
49  CFR  173.221  ...> 


To  authorize  shipment  of  nonflammable  compressed  gasas  in  DOT  Specification  3A1800  or 
3A2000  cylinders,  from  which  a  controlled  flow  of  ga«  is  released  to  a  leak  calibration 
apparatus  (Modes  1,  2). 

To  authorize  use  of  non-DOT  specification  Insulated  containers  overpacked  in  DOT  Specifica- 
tion 17C,  17H,  or  37A  metal  dnjms.  lor  transportation  ot  certain  flammable  solid  malwlals 
(Modes  1,2) 

To  authorize  transport  of  ammomum  perchkxate  in  non-DOT  specification  akimnHim  portable 
tanks.  (Modes  1,  2). 

To  authonze  transport  of  ammonnim  perchlorate  in  non-DOT  specifk:ation  tfumnim  portable 
tanks  (Modes  1,  2) 

To  authorize  use  of  modified  DOT  Specification  MC-331  cargo  tanks,  tor  transportation  ol 
certain  flammable  kquids  and  corrosive  matenals  (Mode  1). 

To   authonze   transport   of   certain   Class   A   and   B   s;«)k>sives   in   prescribed   non-DOT 

specificatkin  steel  drums,  (Modes  1,  2,  3) 
To  authorize  use  of  DOT  Specificaton  MO303,  MC-304,  »IC-30e,  MC-307,  MC-310  or  MC- 

312  steel  cargo  tanks  for  transportation  of  Class  B  poisonous  kquids.  (Mode  1) 
To  authorize  a  liquid  mixture  containing  67,7  percent  ctHoroicnn.  Class  B  poison,  as  an 

addltiooal  commodity  for  shipment  in  certain  DOT  Spadfication  cargo  tanks.  (Mode  i) 
To  authorize  transport  of  a  155mm  high  explosive  proiectle  containing  either  a  corrosive  or 

flammable  bquid  m  metal  cannister  with  an  Inner  polyethytone  container   (Modes  i.  2) 
To  become  a  party  to  Exemption  6518,  (Modes  1,  3) 


49  CFR  173.221 

49  CFR  173.28(h),  173.28(m) 
49  CFR  173.28(h),  173.28(m) 

49  CFR  173.315..... 

49  CFR  173315 

49  CFR  173315 


49    CFR     172.101,     17389. 

and  175.3. 
49  CFR  173.286(b)(2),  175.3.. 

49  CFR  173.286(b){S),  175  3.. 

49  CFR  173  264(b)(4) 

49  CFR  1 73.264(b)(4) ...._ 

49  CFR  173  62(a). 

177  834(L)(1). 
49  CFR   Parts   100  through 

199. 
49    CFR    173101.     172420. 

and  175.3. 
49  CFR  173.377(f) 


49  CFR  176.76(gXS| 

49  CFR  173  315(a) 

49  CFR  172  101.  175.3. 


To  authonze  shipment  of  hydrogen  and  mixtures  of  hydrojen  vrith  helium,  argon  or  mtrogen 

m  DOT  SpecifKation  3A,  3AA,  3AX  or  3AAX  steel  cylindars.  (Modes  1,  2) 
To   authonze   use   ol   a   non-DOT   specification   inside  aonrefillabia   metal  container    for 

transportatkm  of  a  certain  flammable  gas.  (Modes  1,  3) 
To   authonze  uae  of  a   non-DOT   specificatxxi  inside  aonrefiltable   metal  container,   lor 

transportation  of  a  certain  flammable  gas.  (Modes  1.  3) 
To  authonze  use   of   a   non-DOT   specification   inside   nonrefillable   metal   container,   lor 

transportation  of  a  certain  flammable  gas  (Modes  1 .  3) 
To  authorize  sh^xnent  of  certain  coiroswe  and  flammable  Iquids  in  non-DOT  specificalkin  16 

gauge.  Type  304  stainless  steel  cyhndars  and/or  14  gauge  Type  316  stainless  steel 

cylinders.  (Modes  1,  2,  3.  4) 


To  authonze  shipment  of  certain  corrosive  and  flammable  liquids  in  non-DOT  spedficalion  16 
gauge.  Type  304  stainless  steel  cylinders  and/or  14  gauge  Type  316  stainless  steel 
cylinders  (Modes  1.  2.  3.  4) 

To  authonze  shipment  of  certain  con'osive  and  flammable  Kquids  in  non-DOT  specificalion  16 
gauge.  Type  304  sUinless  steel  cylinders  and/or  14  gauge  Type  316  stainless  steel 
cylindeis,  (Modes  1.  2,  3.  4) 

To  authonze  shipment  of  an  organic  peroxide  in  DOT  Specification  111A100W6  tank  cars 

and  MC-307  cargo  tanks.  (Modes  1.  2) 
To  authonze  shipment  of  an  organic  peroxide  in  DOT  Specification  111A100W6  tank  cars 

and  MC-307  cargo  tanks,  (Modes  1 ,  2) 
To  authorize  one-time  reuse  of  involved  single-trip  containers,  lor  transportation  of  certain 

Class  B  poisonous  solids.  (Mode  1) 
To  authorize  one-time  reuse  of  involved  single-trip  containars,  kx  transportatkm  of  certain 

Class  B  pooonous  sokds  (Mode  1) 
To  authonze  use  ol  non-DOT  spedficalion  IMO  Type  5  portable  tanks,  lor  transportation  of 

nonflammable  gases.  (Modes  1,  2,  3) 
To  authorize  use  of  non-DOT  specification  IMO  Type  5  portable  tanks,  lor  transportatton  ol 

nonflammable  gases.  (Modes  1.  2,  3) 
To  authonze  use  of  non-DOT  specification  IMO  Type  5  portable  tanks,  for  transportation  of 

nonflammatile  gases  (Modes  1,  2.  3) 
To  authorize  transport  of  caseless  ammunition  in  an  inside  fibertxjard  box  with  egg  crate 

separatkjns  and  overpacked  in  a  non-DOT  specificatkxi  Wrong  wooden  box.  (Modes  1.  4) 
To  authorize  transport  ot  chemical  kits  in  plastic  insxJe  bottlea,  packed  in  plastic  boxes 

overpacked  in  fibertxnrd  boxes.  (Modes  1,  2,  3,  4) 
To  authorize  transport  of  chemical  kits  in  plastic  inside  tiottles.  packed  in  plastc  boxes 

overpacked  in  libertxMrd  boxes.  (Modes  1,  2,  3,  4) 
To  authorize  use  of  non-DOT  specrticatKin  IMO  Type  5  portable  tanks,  for  transportation  of 

anhydrous  hydrofkjoric  acid,  (Modes  1.  3) 
To  authonze  use  of  no^OOT  specification  IMO  Type  5  portabla  tanks,  lor  transportation  of 

anhydrous  hydrofluoric  acid  (Modes  1,  3) 
To  authorize  transport  of  a  Uqukl  high  exptosive  in  a  specially  designed  stainless  steel 

desiccator,  (Mode  1) 
To  authonze  transport  of  small  quantities  of  reagent  chemioals  in  inside  glass  bottles  packed 

in  metal  boxes,  overpacked  in  a  strong  wooden  or  fibeiboard  box   (Modes  1,  2,  3,  4   5) 
To  become  a  party  to  Exemption  7052  (Modes  1,  2,  3,  4) 

To  authorize  shipment  of  dry  mixtures  of  paralhion  and  telfaethyl  dithio  pyrophosphate  from 

specificalioo  packaging  requirements.  (Mode  1) 
To  authorize  use   of   DOT   Specification  56  akjminum  portable  tanks,   lor  shipment   of 

phosphorous  pentasulfide  by  water  (Mode  3) 
To  authorize  use  of  non-DOT  specification  IMO  Type  5  portable  tanks,  for  transportation  of 

certain  nonflammable,  liquefied  gases,  (Modes  1,  2,  3) 
To  become  a  party  lo  Exemption  7807.  (Mode  5) 


49  CFR  172,101,  175,3 To  become  a  party  to  Exemption  7607  (Mode  5) 


Application 
No. 


7909-X 


80J7-X 
8051-X 
8060-X 
B060-X 
B091-X 
8127-P 
8t41-X 
8236-X 

8337-X 

8436-X 
8445-P 
844 5-X 

8445-P 
8450-X 
B45a-X 

84S9-X 

8489-X 

8538-X 

8545-X 

85S6-X 

e570-X 
8582-P 
8644-X 
8760-X 

8792-X 

8809-X 

B826-X 

8839-X 
B839-X 
8878-X 
8903-X 
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Exemption  No. 


OOT-E  7909 


C»T-E  8037... 
OOT-E  8051  .. 
DOT-e  8060... 
DOT-E  8060. 
DOT-E  8091... 
DOT-E  8127... 
DOT-E  8141 
OOT-E  8236. . 

DOT-E  8337... 

DOT-E  8436  . 
DOT-E  8445 
DOT-E  8445... 

DOT-E  8445  . 
DOT-E  8450  .. 
DOT-E  8458... 

DOT-E  8489.. 

DOT-E  8489 . 

DOT-E  8538... 

DOT-E  8545 

DOT-E  8556 . 

DOT-E  8570. 
DOT-E  8582.. 
OOT-E  8644.. 
DOT-E  8760.. 

DOT-E  8792  . 

OOT-E  8809  . 


DOT-E  B839 


DOT-£  8839 


DOT-E  8878 


Appkcanl 


EMCO.  Inc..  Unte  Rock.  AR 


Mauser  Packaging.  LU..  New 

Vo*.  NY. 
Mauser  Packaging.  LM..  New 

York,  NY. 
SLEMt.  Pwn.  Franca 


Artjel-Fauvet-GirBl.  Paris. 
France. 

Reslor  Communicationt.  Ir«c.. 
Florenoe.  KY. 

Wolff  Walsroite  AQ.  Wals- 
rode.  West  Germany. 

GTE  Products  Corp..  Wal- 
tham.  MA^ 

Talley  Defense  Systems,  for- 
merly Talley  Industries. 
Mesa  AZ. 

induslnai  aivt  Municipal  Engi- 
neering, kK..  Calva.  IL. 


Pennwall  Corp ,  Buffato,  NY ... 

Eveready  Banery  Co..  Uk.. 
Rocky  River,  OH. 

AquaTecii,  Inc..  Port  Wash- 
ington. Wl. 


University  ol  Maryland.  Balti- 
more. MD. 

Atlantic  Research  Corp.. 
Camden.  AR. 

E.I.  du  Pont  de  Nemours  and 
Co..  Inc..  Wilmington.  DE. 

FMC  Corp..  Philadelptw.  PA... 


Degussa    Corp.. 

NJ 


Tetertx>ro. 


Hercules.    Inc..    WHmingtoa 
DE 


Hercules. 
DE. 


Inc..    Wilmington, 


L'Air    Liqoide    Corp.. 
France 


Pans. 


Snyder  Industries,  Inc.,  Lin- 
coln. NE. 

Consolidated  Rail  Corp.. 
Philadelphia.  PA. 

Richmond  Lox  Equipment 
Co..  Ljvermore.  CA 

Barton  Solvents.  Inc..  Des 
Moines.  lA 


Digital      Equipment 
Northlxirough,  MA. 


Corp., 


Continental  Group,  Inc.,  Lom- 
bard. IL. 


DOT-E  8826 Phoenix  Air,  Manetta.  GA. 


OOT-E  8902. 


Poly  Processing  Co .  Inc , 
Monroe.  LA 

Poly  Cal  Plastics,  tnc.. 
Monroe.  LA. 

Amalgamet  Canada— Division 
of  PremetakX)  Inc.,  Toron- 
to, Ontario,  Canada. 

Teledyrw  McCormick  Selph, 
Hollister,  CA. 


Regulalion<s)  affected 


49    CFH    172.203,    172.400, 

172402(a)(2), 

17Z402(a)(3),     172.S04(a), 

173.34S(D,         173.3S9(c). 

173364(a).         173370(b). 

173.370(d).  173.377(f). 

1753,  175.30.  and  175.32 
49    CFR    173.127.    173.184. 

Mid  178  224 
4*  CFR  173.262.  173  268 


49  CFR  173.315(a) 

49  CFR  173.31Sj[a) 

48CFflP«1  100-177 


49  CFR   171  12(d).   173  127. 

173.184.  and  178.224. 
49    CFR    172.101.    173.206. 

and  173.247. 
49    CFR    173.153,    173  154, 

and  175.3. 

49  CFR  173.119(a),  (m), 
173.245(a).  173.346(a), 
178.340-7,  178.342-5,  vd 
178.343-5. 

49  CFR  173  119(m),  173.21 ... 

49  CFR  Part  173,  Subparts 

D,  E,  F,  H. 
49  CFR  Pwt  173,  Subparts 

0,  E,  F,  H. 


49  CFR  Part  173,  Subparts 

D,  E,  F,  H. 
49  CFR  173.92 


49  CFR  173.31(c)  Table  1. 


49    CFR    173.154,    173.182, 
173.217,  and  173.24Sb. 

49    CFR    173.154,    173.182, 
173.217.  and  173.245b 


49  CFR  173.62.  178.177.. 
49  CFR  173.62 


49  CFR  173.318(8). 

176.76(h)(4). 

49    CFR    173.119.    173266, 

Part  173.  Subpwl  F. 
49  CFR  Pwls  100  through 

177. 
49  CFR  172.101,  173.315 


49  CFR  172.328,  172  334(b). 


49  CFR   Parts   100  through 
199 

49  CFR  178.225.  Part  173 


49  CFR  172101, 

172  204(c)(3).  173.27, 

17S.30(aK1).  and 

175.320(b),  Part  107,  Ap- 
pendix B. 

49  CFR  173.226,  178  19, 
Part  173,  Subparts  D,F. 

49  CyR  173  226,  178  19, 
Part  173,  Subparts  O.F. 

49  CFR  173.245 


Nature  of  axampiion  Ihereof 


49  CFR  173.101 . 


To  authorize  manulackra,  markng  and  aale  c*  nothOOT 
plastic-caalsd  glaas  conlainars,  for  vanaport  of  imiad 
aokds.  (Modaa  i.  2. 4) 


To  aiMioriza  maniAeUra,  marking  and  sale  a«  non-OOT  apadlicalon  fibarboanj  drums,  lor 

shipmwii  ol  om  ritnetUom.  (Modes  l,  2.  3) 
To  aiMionia  manutackra,  marking  and  sate  ol  DOT  SpaoHicalion  34  rainatilii,  MownnWad. 

polyelhiflene  oontainsr,  tor  kanspertalian  d  conatm  fquds  and  onodim  (Modaa  l,  Z  3) 
To  adhoiiza  uaa  ol  non^Xn  spacitcalion  MIO  Type  S  portMe  tanks,  tor  >ranapor>aiion  of 

oartain  nonRanmafala.  iqualiad  gasaa.  (Modes  l,  Z  3) 
To  auttioiiza  uae  ol  non^XJT  spaciicaliufi  HMO  Type  5  portable  tanks,  lor  »iaporta>on  of 

certain  noniammaUa.  Ii|iii>id  gasas.  (Modes  1.  2.  3) 
To  ai4harizs  kanaport  ol  oartain  marcuiy  relays  aitainpled  horn  49  CFR  100-177,  in  heal 

saalad  glaaa  vials.  (Modes  4.  5) 
To  become  a  parly  to  Exemption  8127.  (Modes  1.  2.  3) 

To  authorize  transport  of  individual  cells  and  modules  consisaiig  of  three  eels  conlairang 
Mhwm  malal  and  ttkonty  cNohde  in  non-OOT  apaciliclpn  wooden  boxes  (Modaa  1.  3) 

To  renew;  and  reviae  criteria  tor  the  pasar  s  laakaiia  aissiiMi  and  to  authonza  a  DOT 
SpedAcalion  12B65  fiberboard  box  as  addbonal  packaging.  (Modes  l.  2.  3.  4) 

To  authorize  manufacture,  marking  and  sale  ol  non-OOT  veoKcation  cargo  tanks  with  (X}T 
Specilicatnn  MC-307/312  except  for  bottom  ouOal  vUve  variakon.  tor  rtifimanl  of  kqud 
and  aaniKsokd  waste  malarial.  (Itode  1) 

To  authorize  transport  ol  a  Bammable  kqud  which  is  also  an  organic  peroxde.  n  a  DOT 

Specilicalion  MC-331  cwgo  twik  (Mode  1) 
To  become  a  pwly  to  Exemption  8445  (Mode  1) 

To  authorize  shipment  of  various  hazardoua  subatancea  and  wastes  packed  in  nsKls  plastic, 
glass,  earthenware  or  metal  containers,  owarpackad  in  a  DOT  SpeciiKakon  removable 
head  steel.  Cbar  or  potyeOiylene  dn«n.  only  tar  me  purposes  ol  disposal,  rapackagng  or 
reproceaakig.  (Itode  1) 

To  become  a  party  to  Exemption  8445  (Mode  1) 

To  authorize  transport  ol  rocket  motors  without  Igniters,  m  non-OOT  Specification  polyethyl- 
ene containers.  (Iitodc  1) 
To  aulhonze  conversion  of  DOT  Spedlicakon  105AS00W  or  122A400W  tank  cars  to  a  DOT 

Specilicalion  111A100W2  tank  car.  tor  transportation  of  certain  corrosive  matenals  and 

oxxJaers.  (Mode  2) 
To  authoriza  shipment  ol  certam  oxxfeers.  a  poison  6.  waste  arsenical  mixkjre,  and  a 

corrosive  material  in  cokapsitile  potyolfiytene-kneit  woven  polypropylene  bags  having  a 

capadly  r«o«  exceeding  2200  pounds  each.  (Modes  1.  2,  3) 
To  authoriza  shipment  ol  certain  oxxtzers.  a  poison  B.  waste  arsenical  mixture,  and  a 

corrosive  material  in  collapsible  polyethylene^ned,  woven  polypropylene  bags  having  a 

capacity  not  axceetling  2200  pounds  each.  (Modes  1,  2,  3) 
To  authorize  transport  of  kquto  high  etptosives  in  DOT  Spedfcation  15M  containeis  n  which 

the  inner  copper  containers  arxt  Ifie  rubber  boots  hae  been  replaced  with  potyediylene 

containers  (Mode  l) 
To  authorize  transport  ol  kmiled  quantities  of  liquid  high  explostves  in  potyethytone  bottles 

packed  in  a  DOT  Specification  37A  drum,  overpackad  in  a  OOT  Specification  15A  wooden 

box.  (Mode  1) 
To  autturize  use  of  non-DOT  specification  containerized  portable  tanks  insulated  with 

vacuum  pkis  hqud  nitrogen  shiekl  for  transportakon  ol  a  flammable  and  nonllammatile 

gas.  (Modes  1,  3) 
To  auttwrlze  manufacture,  marking  and  sale  of  norvOOT  rotabonaVy  mokted,  croes-knked 

polyethylene  portatile  tank,  for  shipment  of  corrosive  kquds  or  an  oxidizer  (Modes  1.  2.  31 
To  became  a  party  to  Exemption  8582  (Mode  1) 

To  auttKirize  shipment  of  kqud  nrtrogen  or  oxygen,  in  vacuum  insulated  non-DOT  specifica- 

kon  cargo  tanks.  (Mode  3) 
To  authorize  display  of  FLAMMABLE  placvds.  showing  identificabon  (1993),  on  Ba.ton 

Solvents.  Inc.  cargo  tanks  specified  tor  the  matenals  and  having  six  or  more  compartments 

wtien  transporting  one  or  more  hazardous  materials  (fitode  1) 
To  authorize  smaD  quantities  of  isopropyl  aknhol  m  a  satarated  pad.  sealed  m  a  plastic 

coated  foil  pack,  overpacked  not  to  exceed  250  packs  per  strong  outside  box.   as 

essentially  non-regulated  (Modes  1 ,  2.  3) 
To  authorize  manufacture,  maiking  and  sale  non-DOT  specification  ffere  <kum  overpacks  lor 

15-gal  capacity  inner  polyethylene  container,  smilar  to  DOT-21P/2U  except  tap  head  s 

molded  polyolefin  polymer  secured  to  drum  by  wee  stitches  for  shipment  ol  commodities 

authorized  in  CX3T-21P/2U  composite  (Modes  1,  2,  3) 
To  authonze  carriage  of  certain  Class  A,  B  arxl  C  exptosives  that  are  not  permitted  lor  ax 

shipment  or  are  m  quantities  greater  than  those  prescribed  lor  shipment  by  av  (ktods  4) 


To  authorize  manufacture,  marking  and  sale  of  non-DOT  specification  rationalty  mokled. 

cross-linked  polyethylene  portable  tanks,  lor  shipment  ol  flammable  hquids,  corrosive 

liquids  and  an  oxidizer.  (Modes  1,  2.  3) 
To  auttionze  manufacture,  marking  and  sale  of  r«orvOOT  spedfxation  rationally  molded, 

cross-knked  polyethylene  portable  tanks,  tor  shipment  of  Hammatile  hquds.  corrosive 

kquids  and  an  oxidizar  (Modes  1.  2,  3) 
To  autttorize  shipment  of  germanium  tetiacfitonde,  corroeive  hquid,  n.o.s.,  in  glass  contaaiars 

of  lass  than  3  galton  capacity,  surrourtded  by  vernnaAte  placed  n  a  cykndncal  steel 

overpack,  packed  six  to  s  compartmented  wooden  box  (litode  1 ) 
To  authorize  transport  of  an  initiating  explosive,  in  plastx:  bottles,  overpacked  ki  DuT 

Specification  5.  58.  or  17H  steel  dnjms  (Mode  1) 


c 


I 
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No. 


891 S-X 
881 S-X 
S81S-X 
8920-X 
••21-X 

8932-X 
8043-X 

8983-X 
B126-X 

9130-X 

9ia2-X 
9193-X 

9193-X 

B221-X 
9233-X 

aaes-x 

928e-X 
9270-X 
K7S-P 
9Z79-X 
92g6-X 

9316-X 

B430-X 
9467-P 
9571-P 


cxompoon  No. 


DOT-e8911.. 

DOT-E  8915.. 
DOT-E  8915.. 
DOT-E  8919.. 
CX3T-E  8920 
DOT-E  8921 

DOT-E  8932.. 
DOT-E  8943,. 
DOT-E  8963... 
DOT-E  9126... 

DOT-E  9130... 


Applicant 


Oim  Corp.,  Eait  Alton.  IL.. 


Airoo,  The  BOC  Group.  Inc., 

Murray  Mil.  NJ. 
Union  Caitide  Corp..  Owi- 

bury.  CT. 
The  Upiohn  Co..  Kalamazoo. 

Ml. 
AppKad  Envkonmenla  Corp.. 

San  Fernando.  CA. 
HooMT  Group,  Inc..  Beatoice, 

NE. 

Catalyst     Reeourcas,      Inc., 

Elyria.OH. 
BASF  Wyandotte  Corp..  Par- 

•ppany.  NJ. 
Atlantic      Reiearcli      Corp.. 

GainaawRe.  VA. 
AMad    Dn<n    Service,    Inc., 

Ixuisvite,  KY. 

Bio-Lab.  Inc..  Conyera,  GA 


Regulation(s)  iffacted 


49CFR  173.101. 


49  CFR  173.301(d). 

173.302(a)(3) 
49  CFR  173.301(d), 

173.302(a)(3). 
49  CFR   Parts   IB)  through 

199. 
49  CFR  173.302(a)(4).  175.3.. 

49  CFR  173.119,  173.125, 
and  173266.  Part  173, 
Sutipart  F. 

49  CFR  173  119(m),  173.221 .. 


DOT-E  9182.. 
DOT-E  9193.. 

DOT-E  9193... 

DOT-E  9221... 
DOT-E  9233... 
DOT-E  9263... 
DOT-E  9266... 
DOT-E  9270... 
DOT-E  9275... 
DOT-E  9279... 
DOT-E  9296... 


DOT-E  9316.. 

DOT-E  9430.. 
DOT-E  9467.. 
DOT-E  9571.. 


Stoneco,  Inc.,  Dacono,  CO .. 


SctiluTitie«Ber  We*  Services. 
Houston.  TX. 

Schkjmberger  Offshore  Serv- 
icea,  Houston,  TX. 

Appled     Companies,      San 

Francisco,  CA. 
Diamond   Shamrock   Chemi- 

cais  Co..  Irving,  TX. 
LJquid     Air     Corp..     Walnut 

Creek.  CA. 
Euortainer.       S.A.,       Paris, 


E.I.  du  Pont  da  Nemours  and 
Co.,  Inc.,  Wfkninglon,  DE. 

American  Critkal  Care. 
McGawPark,  IL 

Kaystana  Slael  and  Wire  Co . 
Paarie,IL. 

Honey al.  Inc.,  Minnaapoiis. 


FkioronMia.  Inc.,  Chaska.  MN 


Bondico,  Inc.,  Jacksonville, 
FL 

Eastman  Kodak  Co.,  Roches- 
Mr.  NY. 

Environmental  Ha«Mh  R«- 
search  and  Testing,  Inc.. 
.KV. 


49  CFR  173154 

49  CFR  173.88(e)(a)(ri).. 


Nature  of  exemption  therool 


49  CFR  173  102-4,  Part  107. 
Apperxkx  B. 

49  CFR  173.154   .„ 


49  CFR   172101.   17353(g). 

and  1 75.30. 
49  CFR   Parts   IX  through 

199. 

49  CFR   Parts    IOC  through 
199. 

49  CFR  173  302(aK4).  175.3, 

and  178.44. 
49  CFR  173.164 

49  CFR  172.101,  173.316 

49  CFR  173.315.  178.245 

49        CFR        173,264(b)(2), 

179101-1(a). 
49  CFR   Parts   10©  through 

199 

49  CFR  173154... 


49  CFR  172.500.  173.202.. 


49  CFR  173  268,  173.299, 
178.35.  and  178J5a.  Part 
173.  Subpart  F. 

49  CFR  173.3(c) 


49  CFR  177.834(k) 

49  CFR   Parts   100  through 
177 


To  authorize  shipment  of  scrap,  guillotined  smaR  arms  afnmonitnn  kiosely  packed  in  noo- 

DOT  speciftcation.  nonreusable,  ciosed-top  wooden  crates  or  fiberboard  boxes,  m  truck 

k>ad  tots  to  an  incinerator  tor  disposal.  (Mode  1) 
To  authorize  shipment  ol  certain  flammable  and  non(tammat)le  compressed  gases  in  DOT 

Specificatton  3A.  3AA,  3AX,  3AAX  and  3T  cylinders.  (Modes  1,  3) 
To  authorize  shipment  of  certain  flammable  and  nonHamnable  compressed  gases  m  DOT 

Specifk»tkxi  3A,  3AA,  SAX.  3AAX  and  3T  cyknders.  (Modes  1.  3) 
To  authorize  transport  of  small  quantities  of  medksai  products  containing  ethyl  alcohol  in  heat 

sealed  glass  ampules,  packed  m  a  corrugated  outsxla  libarboard  box.  (Modes  1.  4.  5) 
To  authorize  manufacture,  marking  and  sale  of  non-DOT  tpecifkation  wekled  high  pressure 

nonrefHlable  cylinders,  lor  transportatxxi  of  nonflammablt.  kqualied  gaaas.  (Modes  1.  2,  4) 
To  authorize  manufacture,  marking  and  sale  of  nonreusable  non-DOT  Specificatk>n  steel 

jacketed  polyethylene  portable  tanks,  lor  shipment  of  coirosive  Ikjuids.  flammable  Nquids  or 

an  oxkHzer.  (Modes  1.  2,  3) 
To  authorize  shipment  of  organk:  peroxide,  in  tank  motor  vehicles  complying  with  DOT 

Specifeatnns  MC-307  and  MC-312  cargo  tanka.  (Mode  1) 
To  authorize  ahipmerit  of  a  polyol  filter  cake  classed  aa  a  flammable  solid,  in  a  non-DOT 

specificalwn  open  top,  metal  cargo  carrying  box.  (Moda  t) 
To  authorize  tranaport  of  a  rocket  motor  in  a  propulsive  state,  in  a  DOT  Speafication  ISA 

wooden  box.  (Mode  1) 
To  authorize  manufacture,  marking  and  sale  of  DOT  Specfkation  6D  drum  to  be  marked  by 

ambossing  on  the  lop  pennanent  head  instead  of  the  bottom  permanent  head  and  that  the 

drum  need  not  be  marked  with  the  exemptnn  number.  (Modes  1.  2.  3.  4,  5) 
To  authorize  twelve  bottles  containing  two  pounds  or  less  1-Bfomo-3-chtoro-5.  5-dimethylhy- 

Oantoin  in  a  DOT  Specificatnn  12B  box  not  to  exceed  »4  pounds  and  to  authorize  vessel 

as  a  mode  of  transportation.  (Modes  1,  2). 
To  authorize  tranaport  of  exptosive  pest  repellent  devKes,  in  plastk:  boxes  packed  in  DOT 

Specifcatton  126  flberboard  boxes.  (Modes  1.  2,  4). 
To  authorize  shipment  of  s  downhole  togging  tool  (snode)  that  contains  an  accelerakx 

housing,  one  sactton  of  which  is  charged  with  sulfur  henflurokie  to  a  pressure  of  80  osia 

(Modes  1.  2,  3,  4.  5). 
To  authorize  shipment  of  a  downhole  togging  tool  (snode)  that  containa  an  accelerator 

housing,  one  section  of  which  is  charged  with  sulfur  h««fluoride  to  a  pressure  ol  80  psio 

(Modes  1,  2,  3.  4,  5). 
To  authonie  manufacture,  marking  and  sale  of  non-DOT  specificatton  girth  wekled  stainless 

steel  cylinders,  for  shipment  of  nonflammable  gases.  (Modes  1,  2,  4). 
To  authorize  shipment  of  dry  chromk:  ackJ.  in  a  non-DOT  speciflcatton  90O<ubk:-loot.  two- 
compartment,  sift-proof  covered  hopper  type  tank  motor  vehule.  (Mode  1). 
To  authorize  tranaport  of  a  flammable  cryogenic  Kqud,  in  DOT  SpecifKation  4L  200  cylinders. 

(Mode  1). 
To  authorize  use  of  non-DOT  specifkration  IMO  Type  5  portable  tanks,  for  sh^ment  of 

kquefied  compressed  gases.  (Modes  1,  2.  3). 
To  authonze  shipment  of  hydrogen  fluoride,  in  DOT  SpedfKation  112A400W  tank  cars 

stenciled  DOT  Specifnatton  112A200W.  (Modes  2). 
To  become  a  party  to  Exemptton  9275.  (Modes  1.  2,  3.  4.  5). 

To  authorize  tranaport  of  a  flammable  so«d  whtoh  is  water  reactiva  m  open-top  freight 

containers  and  open  top  trailers  covered  with  tarpaulins.  (Mode  1). 
To  autttonze  tranaport  of  limited  quantities  of  kqukt  sodkjm  potasskim  altoy  packaging 

bearing  the  DANGEROUS  WHEN  WET  label  In  motor  vahkHes  and  rail  cars  whtoh  are  not 

placarded  FLAMMABLE  SOLID  W.  (Modes  1.  2). 
To  autttonze  addittonal  size  containers  of  15  and  30  gallon  capacity  and  to  include  addittonal 

corrosive  materials  and  other  hazard  dasaea  such  aa  oxidizers  and  flammable  lauds 

(Modes  1.  2). 
To  authonze  an  opinnal  12  inch  hd  eonfiguratton  on  the  polyethylene/ftberglass  90  gaHon 

capadly  salvage  dnjm.  (Modes  1.  2). 
To  become  a  party  to  Exemptton  9467  (Mode  1). 


To  become  a  party  to  Exemptton  9571  (Modes  1.  2.  3.  4.  ^ 


New  Exemptions 


Appltoatton 
No. 


9491-N 
9602-N 

951 7-W 

9S61-N 
9SB2-N 

aeoe-N 
tei4-N 


Exemptton  fito. 


DOT-E  9491 
DOT-E  9602 
DOT-E  951 7 

DOT-E  9551 

DOT-E  9582. 
DOT-E  960B 
DOT-E  9614. 


AppkcanI 


E.L  du  Pont  de  Nemours  and 
Co..  Inc.  Wilmington,  OE. 

Calary  Chamtoal  Co.,  Evans 
Clly.  PA. 

Coraoa  Aviatton  Servtoe,  Inc., 
Conroe,  TX. 


Connie  Kalitta  Servtoes,  Inc.. 
Ypailanli.  Ml. 


Anwoo  OH  Co..  Chtoago,  IL.. 


Appiad  Companies.  San  Fer- 

namto,  CA. 
Snaiaan's   WeWtog   Servtoe. 

Norman,  OK. 


Regulatton(s)  atlected 


49  CFR  173.302.  173.304.. 
49  CFR  173.302(g), 


49  CFR 

172.204(c)(3), 

175.30(a)(1), 

175.320(b),   Part 

pendix  B. 
49  CFR 

172.204(c)(3), 

175.30(a)(1). 

175.320(b).  Part 

pendbi  B. 
49    CFR     179200-17, 

107,  Appendix  B 
49   CFR    173  302(a),    175.3 

178.65. 
40    CFR    173119,    173.245, 

and  178.253. 


172101. 

173.27. 

and 

107.   Ap- 

172.101 

173.27. 

and 

107.  Ap- 


Part 


Nature  of  exemptton  ttiereof 


To  authorize  tranaport  of  hexaflouroethane  and  triflouromathana  in  DOT  Speciflcaton  SAL 

cylinders.  (Modes  1.  2.  3.  4.  5) 
To  authorize  uae  of  DOT  Speciftoattori  3A  and  3E  cylinders  lor  transportatton  of  diborane  and 

diborane  mixturea.  (Modes  1.  2.  3) 
To  authorize  carriage  of  Class  A.  B  and  C  exptosives  that  are  not  parmiltsd  for  air  shtoment 

or  m  quantities  greater  than  those  prescribed  for  air  shtonient  (Mode  4) 


To  authorize  canlage  of  aass  A,  B  and  C  exptosives  that  (re  not  permitted  lor  air  ahiproem 
or  m  vianuties  greater  than  ttiose  prescribed  for  w  shipment.  (Mode  4) 


To  authorize  use  of  OCT  Spadftoatlon  111A100W3  tank  cart  fitted  with  ao«d  bottom  outlet 

caps  n  place  of  the  threaded  bottom  outlet  c^a.  (Mode  t) 
To  authorize  manufacture,  mark  and  ae«  of  waMad  non-DOT  spedftoatton  non-reusable,  non- 

refiltable  steel  Wroklal  pressure  vessel  lor  a  miMaiy  aysteai.  (Modes  1.  2,  4) 
''''L?!!?^*  "*»*<*'»•  martiing  and  sale  of  non-DOT  SpadficMton  portable  tanks 

manifoWed  together  vklhin  a  Irame  and  aaourely  mounted  on  a  tnick  chassii.  for 

kanaportatton  of  flammaUa  kquMa  and  corrosiva  tqutoa.  (ttode  1) 


EE9660-N 
EE  9651 -N 
EE8C6e-N 
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New  Exemptions— Continiwd 

Application 
No. 

CMrapttoii  No. 

AppkcM 

NshM  o>  MMnipkon  vmivot 

9e3S-N 

OOT-E  963e-._ 

Th*   QtnM   Coip..    Tampa. 
AZ. 

49  CFR  173J04UX1).  175J. 
and  178.44. 

To  auBMMlxa  naiwlaetun.  narting  and  aata  •(  nnvOOT  ip»dfcton  aatdaa  piiiiuiii 

vaaaai  comparatM  to  a  dot  spacncaaon  3HT  cyindai  nwoi  oartan  a^<ca^l^el^,  lor 

Emergency  Exemptions 

Application 
No. 

EMmplionNo. 

Apptcam 

Regul8lion<t)  aftected 

Nature  ol  axeinption  theraol 

EE96S0-N 
EE  9651 -N 

EEeese-N 

DOT-e  9650 

DOT-E  9651 

OOT-E  9666 

Dynamil  Nobal  o<  Amanca. 

mc,  necMaigh.  HI. 
mooo  mc.  SaM  Ltfw  Cily. 

UT 
Tha    Buraau    ol    Eaploaiva. 

AAR  Edwm.  NJ. 

49    CFR     171.12,     172101, 

172  102,  and  17611(a). 
49CFH  173.70(b).  176.11(a)... 

49C»=R  173.86 _ 

lion  1G1  or  1G2  (comparaU*  to  DOT  SpadAcaaon  21C  «Mr  (kum).  |Modea  1.  2.  3) 

exceed  10  galon  capacity  (Modes  1.  3) 
To  auaiorize  owe  Iww  Hviipart  lor  diapoaal  purpoaei  ol  axploaMaa  Miti  a  laruiliiia  Claas  A 
or  Oaaa  B  hazard  dass  (Mode  1) 

Withdrawals 


Application  No 


7909-P 


Applicant 


Standard    Oil    Engneered    Malenels 
Co..  MagwB  Falla.  NY. 


Reg(jlation(s)  Affected 


49  CFR  172.203,  172.400,  172  402 
(a)(2),  172.402(a)(3),  l72.S04<a), 
173.345(a),  173.359(c),  173.364(a), 
173.370(b),  173.370(d),  173.377(f), 
175  J,  175  JO.  and  175.33. 


Nature  of  exemption  thereof 


To  beoone  a  party  to  Exemplxxi  7909  (Modal  1,  2.  4) 


Denials 

9526-N    Request  by  Exxon  ChemicaU 
Americas,  Baton  Rouge.  LA  to  authorize 
the  intermittent  unloading  of  bromine 
from  tank  cars  with  connections 
attached  after  unloading  and  tank  cars 
temporarily  unattended  denied  August 
21. 1986. 

9622-N    Request  by  Monsanto 
Company,  St.  Louis,  MO  to  allow 
unloading  of  anhydrous  hydrogen 
chloride  without  an  attendant  within  the 
required  25  feet  of  vehicle  but  instead 
allow  unloading  in  a  special  area 
monoitored  by  TV  under  specially 
controlled  conditions  denied  August  12, 
1986. 


Issued  in  Washington,  DC  on  October  27. 
1986. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemption,  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  E)oc.  86-24739  Filed  10-31-86;  8:45  am] 

BtlXINQ  CODE  4910-6IMi 


Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 


summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Tran^KHlation's 
Hazardous  Materials  Regulations  (40 
era  Part  107.  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  September  1986.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel  4 — Cargo-only 
aircraft  5 — Passenger-carrying  aircraft. 
Apphcation  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


Renewal  and  Party  to  Exemptions 


Application 
No. 


see-x.. 


2682-P 
4588-X 
4850-X.. 

4884-P  . 
5038-P.. 

5403-X.. 
5600-P  . 


Exemption  No. 


DOT-E  868 

DOT-E  2582 
DOT-E  4588 
DOT-E  4850 

DOT-E  4864 
DOT-E  5038 

DOT-E  5403 
DOT-E  5600 


Applicant 


U.S.    Oepanmenl    o(    Defenae.    Falls 
Church,  VA. 


Solkatronic  Chemicals,  Inc.,  Fairfield, 
NJ. 

U.S.  Department  ol  Energy.  Washing- 
ton, DC. 

Owen  Oil  Toots,  Inc..  Fort  Worth.  TX 


Solkalronic    Chemicals.    Inc.,    Fairfield, 

NJ. 
Solkatronic    Chemicals,    Inc..    Fairfield. 

NJ 

HalOburton  Servicas.  Duncan.  OK 


Solliatronic    Oiemicals.    Inc..    Farheld. 
NJ 


Regulation(s)  affected 


49  CFR  173.3(a).  173  7(a),  174.10.  174.104(f). 
174  8,  177.801.  177.806(a). 


49  CFB  175  3,  Pan  173,  Subparts  D,  E,  F.  G. 

49  CFR  173.65(a) - 

49  CFR  173  100(cc).  175.3 


49  C:FR  173.302(a)(1).  175.3,  178  61 . 


49     CFR     173.630,     173.119,     173  135(a)(6), 

173136(aK5),         173.247(aK1),         173346. 

173.620,  175.3. 
49       CFR       173.245(a)(31),       1 73.248<aM6), 

173.249(aM8),  173.263(a)(10), 

173.264|a)(14).  173.266(b)(3).  173.272^(21). 

173.2e9(a)(4),         178  343-2(b).        178.343- 

5(b)(1)(i).  178.343-5(b)(2)(i) 
49  CFR  175.3.  Part  173.  Subparts  O,  Subpwts 

F,  G. 


Nature  ol  enemption  thereat 


To  authonze  exceptions  to  requirements  lor  earner  inspection  ol 
manufacturer,  vehicle,  loaikng.  etc  tor  transportatoon  ol  Ctaaa 
A  and  B  exploaivas  loaded  by  Daparunem  ol  Oefenee  shppeim 
In  DOT  Speeifcation  contawers  (Modes  1.  2) 

To  tiecome  a  party  to  Exemption  2582.   (Modes  1.  2.  3.  4) 

To  authonze   use  of   packagmg   not   presently   presaibed   tor 

certain  high  exploaivea.  (Mode  1) 
To  authonze  stapmeni  ol  Bextile  tnear  shaped  charges,  metal 

dad,  in  100'  lengths  containing  not  more  than  SO  grains  per 

lineal  loot  of  high  explosive,  as  a  Class  C  explosive  (Modes  1, 

2,4) 
To  become  a  party  to  Exempbon  4884    (Modes  1,  2,  3,  4.  5) 

To  become  a  p«ty  to  Enemption  5036    (Modes   1.  Z,  3,  4) 


To  authonze  use  ol  a  non-DOT  specAcafeon  cargo  tank  iiiualiiig 
ttw  requirements  ol  DOT  Speolication  MC-312  i*Hh  certain 
•xoapttons  «i  ai^iport  ol  oil  xrell  aodang  and  nduslnal  dean- 

ng  operations.  (Modes  1 ,  3) 

To  become  a  party  to  Exan«>ton  S600  (Modaa  1.  2.  4) 


No. 


S«4»-X.. 
SKO-X.. 
6117-X.. 


azs6-x.. 

6325-P.. 
«36»-X.. 


6418-P.. 
6S43-X 


e543-P.. 

eeii-x.. 


«7«2-P.. 
67Se-P.. 


6a74-X. 

6874-X.. 

6874-X.. 

6e02-P.. 

W7I-P.. 
7024-P.. 

70«1-X.. 

7052-P.. 

7052-X.. 

7062-P.. 
7052-P.. 

7052-P... 
7052-P.. 

7052-X.., 

7227-X... 

7247-X... 


7e07-P.. 
78S0-X.. 


76W-P.. 
771B-P.. 
771»-X.. 


7741-X.. 
7823-X.. 

7BZ»-X.. 

7823-X.. 

7S3S-P.. 
7840-X.. 

7M0-X.. 


I 
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Renewal  and  Party  to  Exemptions— Continued 


EmnptonNo. 


0OT-ES648 
0OT-E5e20 
DOT-E6117 

CX3T-E6296 

0OT-E6296 

0OT-Ee32S 
DOT-E6369 


DOT-E  641S 
DOT-E6543 


0OT-E6543 
0OT-E6611 

DOT-E  6762 
DOT-E  6765 

DOT-E  6874 

DOT-E  6874 

DOT-E  6874 

DOT-E  6902 

DOT-E  6971 
DOT-E  7024 

DOT-E  7041 

DOT-E  7052 

DOT-E  7052 

DOT-E  7052 
DOT-E  7052 

DOT-E  7052 
DOT-E  7052 

DOT-E  7052 

DOT-E  7227 

DOT-E  7247 


DOT-E  7607 
DOT-E  7650 


DOT-E  7694 
DOT-E  7716 
DOT-E  7719 


DOT-E  7741 
DOT-E  7823 

DOT-E  7823 

DOT-E  7823 

DOT-E  7835 
DOT-E  7840 

DOT-E  7840 


Applicant 


Graal  Lake*  Chamcal  Corp..  Adnan.  Ml 
O  AmahcM,  Inc.,  Wilmington.  DE 


Montana  Sulphur  and  C»an«cal  Co..  Bil- 
lings MT. 


Amarican  CyananM  Co..  Wayne.  NJ .. 
R*ton».Poulenc  Inc..  Monmouth.  NJ  ... 


RegulalxxHs)  affected 


49CFR  173.t54<a) 

49CFR  lT3.315(a) 

49CFR  172.504.  173  314(c). 


J.H.    Van    Amtwgh    Explosives.    Inc. 

Oa«as,  TX. 
E.  I.  du  Pont  de  Nemours  and  Co.,  Inc.. 

Wilmington,  DE. 


Thcal.  Inc.,  Hollisler,  CA 

Union  Cartxde  Corp.,  Danbury.  CT.. 


Solkatronic    Cftarncals.    Inc.,    Fairfield. 

NJ. 
Air  Pro*jcls  and  Chemicals,  Inc.,  Allen- 

tonffi,  PA 


Polymetiics,  Inc..  Jenlanto«m,  PA 

Messer     Ghesheim     Industnes.     Inc 

Valley  Forge,  PA 
la  Americas.  Inc.,  WNminglon,  DE 


Degussa  Corp..  Telertxxo.  NJ.. 


49CFR  173.377(g).. 


49CFH  173  377(g).. 


49CFR  173  154(a). 


49       CF«       173  346(a)(10),       173.347(aM2). 
173.353|bK4).  173.374(a). 


Nature  of  eiomption  thereo) 


49CFR  173  357(b) 

49  CFR  173  119.  173  135(a)(6),  173  136(a)(5) 
173.245^173.247.  173.271,  175.3. 


49  CFR  1*3. 119.  173, 135(a)(6),  173  136(a)(5), 

173  245,  173  247.  173.271,  175.3 
49  CFR  173318(a) 


E.  I.  (kj  Pont  de  Nemours  and  Compa- 
ny, Wilmington,  DE. 

Solkatronic  Chemicals,  Inc.,  Fairlield, 
NJ. 

Accu-Standard,  New  Haven,  CT 

CSreenwood  Motor  Lines,  Inc.,  Green- 
wood. SC. 

Ethyl  Corp..  Baton  Rouge.  LA 


Eveready  Battery  Co.,  Inc.,  Rocky  River, 
OH. 

Matsuahita     Battery     Industnal     Co 
Osaka.  Japan. 

Tetanies.  Inc..  Mesa.  A2 

Schfcjmberger  Wei  Sarwces,  Rosharon. 
TX. 

Toshiba  Battery  Co..  Ltd .  Tokyo.  Japan . 

ITT  Barton  kntnjments  Co..  City  ol  In- 
dustry. CA 

EIC  Laboratories.  Inc..  Nonwxx),  MA 


49  CFR  1 73  2B6(b)(2),  175.3 

49  CFR  173.318(a),  176.76(h)(4).. 

49  CFR  178101,  173.370(a)(13).. 

49  CFR  172  101,  173  370(a)(13).. 

49  CFR  172101,  173  370(a)(13).. 

49  CFR  173.314(c).  179300-15... 


49  CFR  Parts  IOC  ttirough  199. 
49  CFR  173.249(a)(7) 


Richmond   Lox  Equipment  Co..    Uver- 
more,  CA 

U.S.    Department    of    Defense.    Falls 
Ourch,  VA 


HOn  Infrastructure.  Inc.,  Onaha.  NE.. 
CI  Americaa,  Inc.,  WHmington.  DE 


Ouantk:  Industnes.  Inc..  San  Carlos.  CA 

Adas  Powder  Co..  Dallas,  TX 

Turner.  Sycamore.  IL 


Be*  Aerospace  Textron.  Buftak).  NY 
Ailed  Corp..  Morristown.  NJ 


Allied  Corp.,  Morristown.  l*J.. 


Air  Products  and  Chemicals.  Inc..  Allen- 
town.  PA. 

Sotkatronc    Chemicals.    Inc..    FavfieM 

NJ. 
General  Dynamic  Corp..  Fort  Worth.  TX.. 


Douglas  A»crall  Co..  Long  Beach.  CA.. 


49  CFR  173  134(a)(6) 

49  CFR  172  101.172.420,1753... 

49  CFR  17J101,  172420,  175.3. 

49  CFR  172  101,  172420,  1753. 
49  CFR  172101,  172420,  175.3. 

49  CFR  17J  101,  172420.  175.3.. 
49  CFR  172101,  172420,  1753.. 

49  CFR  172101.  172  420,  1753.. 


49    CFR    172203,    173.318,173.32,    173320. 
175  3.  176.30.  176.76.  178338. 

49  CFR  U629-I1(c)(1),  146.29-75(b)(2) 


49  CFR  172  101,  175,3. 
49  CFR  173.315 


49  CFR  173302(a)(4),  175.3 

49  CFR  173  153(b)(1) 

49  CFR  173.304,  175.3,  178.65. 


49    CFR    173  276(a),     173  302(a).     173.34(d). 

175.3,  178.30. 
49  CFR  173.246 


49  CFR  173.246 
49  CFR  171246 


49  CFR  177.848,  Part  107  Appen.  B(1).. 
49  CFR  17187,  175.3.  176.83 


49  CFR  17187,  175.3,  176  83  . 


To  authorize  shipment  of  an  oddizer,  in  non-OOT  spectficabon 
polypropylene  or  polyethylene  bags.  (Modes  1,  2) 

To  authonze  shipment  of  nonfla^wnable  gases  in  non-DOT  speci- 
fication IMCO  Type  5  portable  tanks.  (Modes  1.  2,  3) 

To  authonze  transport  of  hydropen  sulfide  in  (X)T  Specification 
105A600W  tank  car  tanks  or  proposed  DOT  Specification 
120A600W  tank  car  tanks  (M«de  2) 

To  authorize  additional  bag  packagmgs,  for  transportation  ol 
certain  Oass  B  poisons  in  DOT  Specifk^ltan  44D  multi-wall 
paper  bags  (Modes  1,  2) 

To  authonze  additional  tiag  packagmgs,  tor  transportation  of 
certain  Class  B  poisons  in  (X3T  Spedfication  44D  multi-wan 
paper  bags.  (Modes  1 ,  2) 

To  become  a  party  to  Exemption  6325  (Mode  1) 

To  authonze  use  of  AAR  proposed  DOT  Specification  120A300W 
and  120A400W  lank  car  tai4is.  for  transportatkjn  of  certain 
Class  B  pononous  Iktuds.  (Mode  2) 

To  become  a  party  to  Exemption  6418  (Mode  1) 

To  autfXKize  shipment  of  certain  corrosive  and  flammable  Ikyjids 
m  non-OOT  specifKatan  16  gauge.  Type  304  stainless  steel 
cylinders  and/or  14  gauge  Typo  316  stainiess  steel  cylinders 
(Modes  1,  2,  3,  4) 

To  become  a  party  to  Exemption  6543,   (Modes   1.  2.  3,   4) 

To  authonze  use  of  a  non-OOT  specifeatkxi  vacuum  insulated 
portable   tank,   lor   transportatkxi   of   a   nonflammable   gas 
(Modes  1,  3) 
To  become  a  party  to  Exemption  6762    (Modes   1,  2,  3,   4) 
To  become  a  party  to  Exemption  6765.  (Modes  1,  3) 

To  authonze  transport  of  sodium  and  potassium  cyanides  in  non- 
DOT  speolkatKin  wooden  boxes  (Modes  1,  2.  3) 

To  authonze  transport  of  sodi-m  and  potassium  cyanides  in  non- 
IX)T  specilkation  wooden  boxes.  (Modes  1 ,  2,  3) 

To  authorize  transport  of  sodkim  and  potassium  cyanides  in  non- 
DOT  speafKalion  wooden  boxes.  (Modes  1.  2,  3) 

To  become  a  party  to  Exemptran  6902.  (Modes  1,  2) 

To  become  a  party  to  Exemption  6971.  (Modes  1.  2.  3.  4.  5) 
To  become  a  party  to  Exemption  7024.  (Mode  1) 

To  authonze  shipment  of  pyrophohc  waste  matenals  in  non-OOT 

specificatkxi  cargo  tank  of  the  MC-331  type  (Mode  1) 
To  become  a  party  to  Exempttan  7052.  (Modes   1,  2.  3.  4) 

To  auttwnze  shipment  of  tiatterles  containing  littnum  and  other 

matenals.  classed  as  flammalXe  soKds.  (Modes  1,  2,  3,  4) 

To  become  a  party  to  Exempton  7052.  (Modes   1,  2,  3.  4) 

To  become  a  party  to  Exempltan  7052.   (Modes   1.  2,  3.  4) 

To  become  a  party  to  Exempion  7052.   (Modes   1.  2,  3,  4) 
To  become  a  party  to  Exempfon  7052.  (Modes  1,  2,  3,  4) 

To  auttxinze  shipment  of  batteries  containing  lithium  and  other 

materials,  classed  as  a  flammable  sokds   (Modes  1,  2.  3,  4) 
To  authonze  manufacture,  marking  and  sale  ol  vacuum  insulated 

norvDOT   specifkatran   portable   tanks,   for   transportation   ol 

kquk)  nitrogen  (Modes  3,  4) 
To  authorize  a  bulkhead  in  the  lower  hoW  of  a  vessel  separating 

miktary  exptosives  from  general  cargo  to  be  secured  on  4  inch 

by  6  inch  upnghts,  in  lieu  of  the  required  6  by  6  inch  upnghts 

(Mode  3) 
To  become  a  party  to  Exemption  7607.  (Mode  5) 
To  authonze  use  of  non-DOT  spedficatkjn  vacuum  insulated 

steel  portable  tanks,  for  shipment  of  certain  nonflammable 

compressed  gases.  (Modes  1 .  3) 
To  become  a  party  to  Exemptkjn  7694.  (Modes  1.  2.  4) 
To  become  a  party  to  Exemptkm  7716.  (Modes  1.  2.  3) 
To  authonze  use  of  brazed  DOT  Specificatkyi  39  cylinders,  lor 

transportattan     of     methytace^lene    propadiene.     stat>ikzed 

(Modes  1.2.  4) 
To  autfxxize  shipment  ol  anhydroiis  hydrazine  and  helium  in  non- 

refiHable   non-DOT   specifKatxxi  cylinders.    (Modes    1.    3.   4) 
To  authorize  transport  of  kxJine  pentaffcionde  in  non-(X)T  specifi- 

catkxi  weWed  stainless  steel  cylinders  complying  with  DOT 

Spedficatkjn  48W  with  certain  excepttans.  (Modes  1,  2.  3) 
To  authonze  transport  of  kxJine  pentafkjohde  in  non-DOT  specifi- 

catkjn  wekled  stainless  steel  cyNnders  complytng  with  DOT 

Specificalion  4BW  with  certain  exceptons.  (Modes  1,  2.  3) 
To  authonze  transport  of  K>dine  pentafluonde  in  non-DOT  specifi- 

catkjn  wekled  stainless  steal  cylinders  complying  with  DOT 

Specification  4BW  with  certain  excepttans.  (Modes  1.  2,  3) 
To  become  a  party  to  Exemption  7835.  (Mode  1) 

To  authorize  transport  of  a  Class  C  exptosive  and  a  nonflamma- 
ble compresaed  gas,  in  the  saine  non-DOT  spedfKattan  fiber- 
board  shipping  container.  (Mod«s  1,  2,  3,  4,  5) 

To  authorize  transport  of  a  Class  C  exptasive  and  a  nonflamma- 
ble compressed  gas.  m  the  same  non-(X3T  speoficattan  fiber- 
board  shippkig  container.  (Modes  1,  2.  3.  4,  5) 
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Application 
No 


7840-X 

7991 -P 
S035-X 

eOS9-X  . 

8111-X 

8156-P. 
8230-P 
8378-X.. 

8378-P 
8431-X 
8<31-X.. 
e445-X 


9262-X 


9277-X 


9282-X 


9283-X 


9307-X 


8445-P 

CXDT-E  8445 

8451-X 

DOT-E  B451 

8453-P 

8453-P 

0OT-e»«53 
DOT-E  B4S3 

8464-X 

0OT-CS464 

8473-X 

0OT-E8473 

B489-P 

DOT-E  B4W 

8526-X 

DOT-E  8526 

e627-P 

8723-X 

DOT-E  8627 
DOT-E  8723 

8723-X  

DOT-E  8723 

8741-X 

DOT-E  8741 

8867-X 

DOT-E  8867 

8891-X  .    

DOT-E  8891 

9168-X 

DOT-E  9168 

Exemption  No 


DOT-E  7840 

DOT-E  7991 
0OT-ES035 

DOT-E  8059 

DOT-E  8111 

DOT-E  8156 
DOT-E  8230 
DOT-E  8378 

DOT-E  8378 
DOT-E  8431 
DOT-E  8431 
DOT-E  8445 


DOT-E  9253 

DOT-E  9262 

DOT-E  9277 

DOT-E  9282 
DOT-E  9283 
DOT-E  9307 


Applicant 


WatMT  ArcraH.  Butank.  CA.. 


Buflmgton   Noithem  Ra*oad   Co.   Ft 

Worth.  TX 
NL     McCtNough/hM.     Industries.     Inc. 

HouMDn.TX. 

EFI  Coip..  d/b/a  EfC.  San  Joss.  CA. 


US 
ton.  DC 


oi  Enaigy.  Washmg- 


Sokairamc    Chwwi' Ml.    Inc.    Fairlield. 

NJ. 
JT    Baker  Chemical  Co..  Ptnllipsburg. 

NJ. 
Sigma  Chemical  Co..  St.  Lout,  MO 


Aldnch  Chemical  Co..  Inc.,  Milwaukee. 

Wl 
American  Hoechst  Corp..  Somerville,  NJ 


Dow  Chemical  Co..  Midland.  Ml 

Wasta  Converaon.  Inc ,  Cobnar,  PA 


HazMal  CnwronwianM  Group,  Inc  .  Buf- 

•ato.  WV 
US.    Oepwtnwm    ol    Detenae,    Falls 

ChuRA.  VA. 


Paofc  Powder  Co..  Tenino,  WA 

Paakc  Motor  Tranaport  Terano.  WA 

GamatI    Pnaunakc    Systems    Division. 
Tempa.  A2. 


Dagutta  AG.  Frankluft  Weal  Germany 


Chaw  Bag  Co..  Oaii  Brook.  IL 

Phaico  Inc.  Tiuctung.  Hczalwood,  MO  . 


Arwor  Servicea.  Inc.  Klgore,  TX.. 
Atlas  Powdar  Co..  Dalaa.  TX 


IRECO  tnc .  SaN  Lake  CMy.  UT. . 
Alpha  Awialion.  Irx:..  Dallas.  TX... 
3M  Transportatkxi.  St.  Paul.  MN . 

BIC  Corp.  Mdford.  CT „ 

A»Pak.  Inc..  Pittsbupgh.  PA 


Wiva    Verpakkingen    B  V.    Ooslertxxil. 
Netherlands 


Owen  Oil  Tools  tnc  ,  Fort  Worth,  TX 
Amencan  Cyanamd  Co  .  Wayne,  NJ 


Halocart)on    Products    Corp,    Hacken- 
sack,  NJ. 


Vanan  Associates,  Paks  Alto,  CA    . 
Better  Methods.  Inc.  Paterson.  NH 


Hegiital»n<s)  aftected 


49  CFH  173.87,  175  J,  176.83  . 


49  CFR  Pans  100-177. 


49CFR  173  100(v).  173  112.  175  3 


48  CFR  173  302(aK1).  173  304(a).  173  304(d). 
175  3 


49  CFH  173304(a).  1753.. 


49    CFR    173  121.    173.302(a)(4).    173302((). 

173  304(a)(1) 
49  CFR  173.268(b)(6),  173.269(a)<4) 


49  CFR  173  268,  173.5 
49C»^R  173.28«,  1753.. 


49  CFR  173294(a)(2).  179202-16 

49  CFR  173.2»4(aH2),  179.202-16 

4B  CFR  Part  173,  Subpart  D,  E,  F,  H  . 

49  CFR  Part  173.  Subpart  0,  E,  F.  H 
49  CFR  17365,  17386(e).  175.3 


49  CFR  173  114a 

49  CFR  173  114a 

49  CFR  173.302(a).. 


49  CFR  173.122.. 


49  CFR  173  154.  173  182.  173.217.  173  245b.. 
49  CFR  177.834(LM2Ki) 


49  CFR  173  119,  173.245.  178253 

49  CFR  172101,  173.114a<H)(3).  176.415. 
176.83 

49  CFR  172101,  173  114a(h)(3).  176415, 
176.83. 

48  CFR  172101.  172.204(c)(3),  173.27, 
175.30(a)(1),  175320(b),  Part  107,  Appendn 
B 

49  CFR  173  119(k).  1753 _ 

40  CFR  173.21.  173  308 


49  CFR  172  400,  172  504.  173  118.  173  244. 
173.345.  173346.  173.359.  173370. 
173  377.  175  3,  175  33 


49       CFR        173  119.        173  125.        173.256. 
173  266(b).  Part  173.  Subpart  F 


49  CFR  173  100(v).  175.30 

49  CFR  173  377(j) 


49  CFR  173.314(c) _._. 

49  CFR  173  306(f)(3).  175  3 
49  CFR  173  119(bM4)     


Nature  ol  axemplion  thereof 


To  aulhonza  toanaport  of  a  Class  C  enptocnw  and  a  nonflamma- 
Ue  rompieaied  gas.  in  the  same  non-DOT  apecilicatxxi  fiber- 
board  th<iping  contanar  (Modes  1.  2.  3.  4.  5) 

To  become  a  party  to  Exsmplion  7991   (Mode  1) 

To  auttwnze  transport  ol  Imled  quantities  ol  certam  propetlant 

axpknwas  m  a  plashc  tubs  packed  m  a  DOT  Specrticakon  12B 

fiberboard  box.  (Modes  1,  2.  3,  4) 
To  authorize  manutactura.  markng  and  sale  ol  noivOOT  speciti- 

catnn   fiber   rentorcad  plastic   Mm   conpoaae   cykndara.   tar 

kanaportainn  of  cartam  flammable  and  nonflammable  oonv 

pressed  gases  (Modes  1.  2.  3,  4,  5) 
To  authorize  use  of  non-IX)T  nwr^raknn  waMad.  ttwHass  ttaal 

cykndaia,  lor  franaportation  of  a  nonflammsMe  gas  inxlure. 

(Modes  1 .  2.  3,  4,  5) 
To  become  a  party  to  Exemption  8156.  (Modes  1.  2) 

To  become  a  party  to  Exemption  8230    (Modes   1.  2.  3.  4) 

To  authonze  use  of  IX)T  Specificabon  126  fibettoard  boxes  with 
inside  (Xrr  Specification  2E  polyelhylene  bottles,  tar  Irampor- 
tatnn  of  a  dikMa  tokitnn  of  nUnc  aad    (Modes   1.   2.  4) 

To  become  a  party  to  Exemplxxi  8378  (Modes  1 .  2,  4) 

To  aullxxize  sfiyment  of  monochtaroacelic  acid  sokibon  n  DOT 
SpaciRcadon  l1tA100W6  ntuMted  tar*  cws.  (Mode  2) 

To  auVionze  ah^)^nenl  of  imnochloroacelK  aad  tobfeon  n  DOT 
Spectfcabon  lllAtOOWe  mtulatad  lank  care.  (Mode  2) 

To  authorize  afiyment  of  vahous  hazardous  aubstartcet  and 
wastes  packed  in  inakle  plaaac,  glast.  earthenware  or  metal 
contaners.  owerpackad  in  a  DOT  Spacificalnn  removable  head 
steel.  Rber  or  polyethylene  dnjm.  only  lor  Vie  purposes  of 
dnpotal.  repackagng  or  reprocessng  (Mode  1) 

To  become  a  party  to  Exempkon  8445.  (Mode  t) 

To  authorize  shipment  of  nol  more  ITian  25  grams  of  high 
exptoaives  and  pyrotechnics  »)  4  or  6  inch  dometer  piper 
overpacked  n  cuahnnsd  DOT  Spacikcaaon  12H  box.  tkong 
wooden  box.  or  metal  drum.  (Modes  1.  2.  4) 

To  become  a  party  to  Exampkon  8453.  (Mode  1) 

To  becomea  party  to  Exempkon  8453  (Mode  1) 

To  authonze  manufacture,  martang  and  sale  of  non-DOT  specifi- 
canon  nontausable.  nonraWable  toroidal  piaiiua  vessels,  lor 
transportation  of  nonflammable,  nonkquefied  gases.  (Modes  1. 
4.5) 

To  authonze  use  of  norvOOT  specification  II4CO  Type  5  portable 
tanks  lor  sh^imenl  of  a  flammable  liqud.  (Modes  1.  2.  3) 

To  become  a  party  to  Exempkon  8489  (Modes  1.  2,  3) 

To  authonze  ahipmenl  of  flammable  kqwds  and/or  flainmat)le 
gaaas,  m  temperature  controted  equpinent  (Mode  1) 

To  become  a  party  to  Exempkon  8627  (Mode  1) 

To  auOioriza  uss  of  norvOOT  spadfecakon  motor  vehicles  and 
portable  tanks,  kx  bulk  shipnient  of  certain  t)lasting  agents 
(Modes  1.3) 

To  authorize  use  of  non-DOT  spedficatxxi  motor  vehdes  and 
portable  tanks,  tor  bulk  shipment  ol  certain  blasting  agents 
(Modes  1,  3) 

To  authonze  carriage  of  certain  Class  A,  B  and  C  expkmves  not 
permrtted  lor  m  afvpment  or  n  quantities  greater  tfwn  those 
prescribed  lor  ak  tfupmant  (Mode  4) 

To  authonze  shipmam  of  a  cartan  waoous  Hammabte  kqud. 
n OS  in  a  polyvinyl  chtonde  botUe,  overpacked  an  to  a  IX)T 
Specification  126  fiberboard  box  (Modes  1,  2,  4) 

To  authorize  not  more  ttian  two  cigarette  lighters  containing 
flammabia  gas  to  be  packed  ki  the  same  mner  container, 
overpacked  m  oonuoatad  S>art>oard  boicss.   (Modes   1.   2) 

To  auttionze  manuiackjia,  martang  and  sale  of  specially  designed 
composite  type  packagmg.  lor  sNpmant  of  small  quantities  ol 
various  flarnmabla.  corrosive,  and  poaon  8  liquKts  and  soMs 
shipped  without  Poison.  Conosnre,  or  Flwnmable  labels 
(Modes  1,2.4) 

To  manufacture,  mark  and  set  non-DOT  speakcation  reusable 
polyethylene  drums  of  55-ganon  capacity  for  shipment  of 
certain  flammable  or  carrotwe  liqukls  and  hydrogen  peroxide 
ol  S2%  or  less  (Modes  1,  2.  3) 

To  auttvxize  transport  of  oil  well  cartridges  contanng  not  more 
than  500  grains  of  high  sxptosive  as  Class  C  exptosive.  m  a 
DOT  Specification  126  fiberboard  box  (Modes  1.  3,  4) 

To  authonze  sfupment  of  organic  phoephate  compourvl  mixture, 
dry.  Oass  B  poison,  in  norvDOT  specification  five-ply  krafl 
multiwall  t>ag$  of  50  pounds  capacity  having  a  mtmmum  total 
basis  weight  of  250  pounds  (Modes  1 .  2) 

To  authonze  use  of  DOT  Specification  110A800W  multi-unit  tank 
car  tanks  except  for  safety  relief  devices,  for  sfvpment  of 
tnfluoroelhylene  (Mode  1) 

To  autfxxize  use  of  a  refrigeration  system  and  components  that 
consists  of  accumulators  exempt  from  trie  retest  requrements 
prescnbed  in  49  CFR  173  306(f)(2)  (Modes  1.  2.  4.  5) 

To  authoroe  sh^iment  of  methyl  alcohol  m  (isKle  metal  contain- 
ers of  two-gallon  capacity  overpacked  throe  to  a  DOT  Specifi- 
cation 12B  fibertxMrd  box  (Mode  M 
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Appkcalion 
No. 


9401 -X.. 


9402-X.. 


9487-P 
9571-P. 


9S87-X. 


8e07-X.. 


oezs-x.. 


Exaniption  No. 


DOT-E9338 
DOT-E  9401 


DOT-E  9402 

DOT-E  9487 
DOT-E  9571 

DOT-E  7638 
DOT-E  9607 

DOT-E  9541 


Applicant 


Anaqoest.  Cleveland.  OH 

Arbet-Fauvel-Rail,  Pans.  Franca 


Hegulation(s)  aKected 


Nature  of  exemption  thereof 


49CFR  179302(a) 

49CFR  173  315.  178.245 


ArtwI-Fauvet-Girel.    St.    Laurenl-Balngy. 
France 

Chem-Tech,  Ltd..  Des  Moines.  lA 

National  Institutes  of  Healtn.  Bettiesda 

MD 
Minnesota  Valley  Engmeenng.  Inc..  Naw 

Prague.  MN. 

Danoofth  Co..  Avon,  CT 


AaNand  Chemical  Co .  Dublin.  OH.. 


49CFR  173  315.  178.245 


49  CFR  173  304 

49  CFR  Parts  100-177. 


49  CFR  173316(a).  175.3 
49  CFR  Parts  100-199 


49  CFR  177  848,  Part  107.  Appendix  B.. 


To  become  a  party  to  Exemption  9338.  (Modes  1,  2) 

To  authorize  use  of  non-DOT  specification  IMO  Type  5  portable 
tanks,  for  transportation  of  llamnnble  and  nonflammable  lique- 
fied compressed  gases  (Modes  1,  2,  3) 

To  authorize  an  additional  20  IMO  Type  5  portable  tank  identical 
to  those  authonzed  except  they  urill  be  ASME  U  stamped  and 
mcorporate  a  modified  safety  relief  device.  (Modes  1,  2.  3) 

To  become  a  party  to  Exemption  9487  (Mode  1) 

To  become  a  party  to  Exemption  9571    (Modes  1.  2,  3,  4.  5) 

To  authorize  manufacture,  mark  and  sell  of  DOT  Specification  4L 
cylinders  lor  shipment  of  carlxM  dioxide,  relngerated  liquid. 
classed  as  a  nonflammable  gas.  (Modes  1.2.3.4) 

To  authorize  shipment  of  self  preasunzed  containers  in  strong 
outside  fiberboard  box  with  inside  container  which  consist  of  a 
Polyethylene  Terephthalate  container  enckised  in  a  neoprene 
njbber  sleeve  and  overpacked  in  a  vented  metal  can   (Modes 

To  authorize  transport  of  poisonou*  gases  on  a  specially  con- 
slnjcted   vehicle  with   other   hazardous   matenals.    (Mode    1) 


New  Exemptions 


Applicalicn 
No. 


950e-N DOT-E  9506 


Exemption  No. 


9506  N.. 
8672-N.. 

9S83-N... 
9S84-N... 

9594-N... 

9eoe-N... 


961(M4.. 


sezfr-N.. 


Applk»nt 


DOT-E  9566 
DOT-E  9572 

DOT-E  9583 
DOT-E  9584 

DOT-E  9594 
DOT-E  9608 

DOT-E  9610 
DOT-E  9626 


9632-N DOT-E  9632 


CaNery  Chemica)  Co..  Evans  (3ty.  PA.. 
United  Technologies.  San  Jose.  CA 


DuBois  Chemicals.  Division  of  Chomed 
Corp..  Qncinnati,  OH. 


Flopetrol  Johnston.  Houston,  TX. 
Ftopetrol  Johnston.  Houston,  TX.. 


R«gulation(s)  affected 


Monsanto  Co.,  St  Louia,  MO.. 


Suburban  Propane  Gas  Corp.,  Morris- 
town,  NJ. 


Hercules  Inc.,  Wilmington,  DE.. 


Miller  Electnc  Manufacturing  Co..  Apple- 
Ion.  Wl. 

Aibel-Fauvet-Girel.  St  Laurant-Blangy 
France.  ^ 


49  CFR  173  202(a)(3).  173  34(e).  175.3 
49  CFR  173.881  173.92.  177.834(L)(1)  . 
49  CFR  173.256.  173  277 


Nature  of  exemption  thereof 


49  CFR  173  119,  173  302.  173  304.  173  34(dl 

175.3 
49  CFR  173302.  173304.  17334(d).  1753 


49  CFR  173.19C.. 


49  CFR  178  337-1  l(cM6).  Part  107.  Appendix 


49  CFR  172  203  (a),  (e),  172  204.  173.29  (a), 
(d).  Part  107,  Appendix  B.  Parts  171-189 


49  CFR  177.834(k) 

49  CFR  173.315.  178.245. 


To  authonze  use  of  a  IX3T  Specificatkxi  4BW240  cylinder  that  is 
retested  decennially  instead  of  quinquenially.  for  transportation 
of  a  flammable  woM.  dangerous  nrhen  wet  (Modes  1.  2.  3,  4) 

To  authorize  transport  in  temperatufB  controlled  equipment,  of  a 
rocket  motor  in  packaging  authonzed  by  DOO.  and  in  a 
propulsive  state  (Mode  1) 

To  authonze  shipment  of  liquid  cleaning  compound,  not  exceed- 
ing 14%  hydrofkjorlc  acid,  and  hypochtorile  sokjtion.  not  ex- 
ceedmg  16%  available  chlorine,  in  DOT  Specification  6D/2U 
composite  packaging  of  55-{)allon  capacity  (Modes  1   2) 

To  authorize  use  of  a  non-DOT  specification  welded,  high  pres- 
sure cylinder  for  oil  sampling  putposes.  (Modes  12    3    4) 

To  authonze  use  of  a  non-DOT  spacification  seamless  cylinder 
designed  and  constnjcted  in  accordance  with  DOT  Specifica- 
tion 3A.  (Modes  1,  2.  3.  4) 

To  authorize  use  of  a  non-DOT  specification  portable  tank  for  a 
one-time  shipment  of  a  flammable  aolid.  (Mode  2) 

To  auttionze  temporary  use  of  425  DOT  Specification  MC-331 
cargo  tanks  having  the  required  remote  control  station  m  the 
vicinify  of  the  discfiarge  connection  area,  for  transportation  of  a 
flammable  gas.  (Mode  1) 

To  authonze  transport  of  (X3T  SpccifkMtkjn  21 C  fiber  dnims 
which  contain  not  more  than  5  grams  of  smokeless  powder 
essentially  without  regulation  (Modes  1.  2) 

To  authonze  transport  of  iwelding  machines  containing  battenes 
in  non-accessible  places  on  a  mold  vehicle  (Mode  1) 

To  authorize  use  of  non-DOT  specification  IMO  Type  5  portable 
tanks,  for  transportation  of  flammaWe  and  nonflammable  lique- 
fied compressed  gasaa.  (Modes  1. 1.  3) 


Apptcalion 
No. 


Emergency  Exemptions 


EE  8006-P .. 

EE  9661-N  . 


EE966S-N. 
EE96e6-N. 

EEg6e7-N.. 


Examplian  No. 


DOT-E  B006 
DOT-E  9661 


DOT-E  9665 
DOT-E  9666 

DOT-E  9667 


Applicant 


UMSI  Inc.,  PlamftaU,  NJ 

The  Firal  Earth  Run  «  U.N.  Ctiiwrens 
Fund,  New  York,  NY. 

Aaron  IntemaUonal  Airtine*,   Inc.,   Ha- 

garslown,  MO. 
Slauftar  Chemical  Co..  Weatport,  CT 


TfWIy  Industries,  Inc..  Dahts.  TX 


Re(ulation(s)  affected 


49  CFR  172.400(a).  172  504  Table  2 
49  CFR  173  11(,  17321.  175.30.  175.85.  Part 
107.  Appendix  B.  Part  172.  Subpart  C,  Sub- 
part 0.  E 
49  CFR  172  101  column  6(b),  173.64.  17530... 

49  CFR  Part  107.  Appendix  B 


49  CFR   172.2aB(a).  17334(e).  Part  107.  Ap- 
pendix B 


Nature  of  exemptnr  ttwreof 


To  become  a  party  to  Exemptkjn  800t.  (Mode  1) 
To  authonze  caniage  onboard  an  airoraft  of  small  quantities  of  a 
flammable  liquid  m  safety  lamps  (Mode  5) 

To  authorize  transport  of  a  propellant  explosive  aboard  cargo 
aircraft  only. 

To  authorize  approximately  150  DOT  Specifications  4BA240  and 
48W240  cylinders,  for  tranaportatiDn  of  a  flammable  liquid 
(Modes  1.3) 

To  authorize  transport  for  exportation  purposes  onfy  of  approxi- 
mately 2.400  non-DOT  specifKatioil  portable  tanks  containing 
approximately  2.5  pints,  of  methyl  akxjhol.  to  be  shipped  as 
bmited  quantities  under  to  the  Hazardous  Matenals  Requla- 
lioom.  (Modes  1.3) 


Denials 

5322-X— Request  by  San  Diego  Gas  & 
Electric  Co..  San  Diego,  CA  to 
authorize  use  of  a  non-DOT 
specification  expanded  polystyrene  or 
vacuum-periite  insulated  cargo  tank. 


for  transportation  of  certain 
flammable  gases  denied  September  1. 
1986. 

9675-A^— Request  by  Pressed  Steel  Tank 
Co..  Inc.  Milwaukee.  WI  to  authorize 
use  of  a  small  welded  cylinder  with  a 


service  pressure  of  at  least  1800  psig 
for  transportation  of  carbon  dioxide 
and  other  compressed  gases  denied 
September  22. 1986. 
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Issued  in  Washington,  DC,  on  October  27, 
1986. 

).  Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materiah  Transportation. 
[FR  Doc.  86-24740  Filed  10-31-88;  8:45  am] 
MLUNO  CODE  4t10-M-«i 


DEPARTMENT  OF  THE  TREASURY 

Put)lic  Inf onnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  October  27. 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  95-^11.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Room  7313, 1201 
Constitution  Avenue,  NW..  Washington. 
DC  20220. 

Bureau  of  Alcohol  Tobacco  and 
Fireaims 

OAf5M».;  1512-0353 

Form  No.:  ATF  REC  5170/2 

Type  of  Review:  Extension 

TiUe:  Wholesale  Dealers  Records  of 
Receipt  of  Alcoholic  Beverages. 
Disposition  of  Distilled  Spirits,  and 
Monthly  Summary  Report 
(Supplemental) 

Clearance  Officer  Robert  G.  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7202, 
Federal  Building,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20226 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503 

Comptroller  of  the  Currency 

OMB  No.:  1557-0061 

Form  No.:  FFIEC  031.  032.  033,  and  034 

Type  of  Review:  Extension 

Title:  Reports  of  Condition  and  Income 
(Interagency  Call  Report) 

Clearance  Officer  Eric  Thompson. 
Comptroller  of  the  Currency,  5th 
Floor,  L'Enfant  Plaza.  Washington.  DC 
20219 

OMB  Reviewer  Robert  Neal  (202)  395- 
6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Internal  Revenue  Service 

OM5  No..- 1545-0046 


Form  No.:  IRS  Form  982 

Type  of  Review:  Revision 

Title:  Reduction  of  Tax  Attributes  Due 

to  Discharge  of  Indebtedness 
Clearance  Officer  Garrick  Shear  (202) 

566-6150.  Room  5571. 1111 

Constitution  Avenue,  NW., 

Washington.  DC  20224 
OMB  Reviewer  Robert  Neal  (202)  395- 

6880.  Office  of  Management  and 

Budget.  Room  3206,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Douglaa  |.  CoUey, 

Departmental  Reports  Management  Office. 
(FR  Doc.  86-24780  Filed  10-31-86;  8:45  am] 
MLUNO  CODE  4S10-M-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirements  Under  OMB  Review 

agency:  United  States  biformation 

Agency. 

ACnON:  Notice  of  reporting 

requirements  submitted  for  OMB 

review. 

SUMMARY:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
USIA  is  requesting  approval  for  a  three 
year  extension  of  the  approval  for  the 
use  of  our  Form  IAP-37,  "Exchange 
Visitor  Program  Application." 

DATE  Comments  must  be  received  by 
November  15, 1986. 

Copies:  Copies  of  the  request  for 
clearance  (SF-63),  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  on  the 
item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention  Desk  Officer 
for  USIA. 

FOR  FUflTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer,  John  E. 
Davenport,  United  States  Information 
Agency.  M/ASP  301 4th  Street  SW, 
Washington,  DC  20547,  telephone  (202) 
485-7505.  And  OMB  review:  Bruce 
McConnell.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20S03,  telephone  (202)  395-3785. 
SUPPLEIWNTARV  INFORMATION: 

Exchange  Visitor  Program  Application. 


Abstract: 

This  information  collection  is 
intended  to  permit  private  businesses, 
government  agencies  and  public  and 
private  educational  institutions  to  apply 
for  the  authority  to  bring  students, 
scholars,  professors,  trainees  and 
international  visitors  to  the  United 
States  as  Exchange  Visitors  on  the 
Exchange  Visitor  Visa  J-l.  Information 
is  used  to  evaluate  prospective 
Exchange  Visitor  sponsors. 

Dated:  October  24, 1986. 

Charies  N.  Canestro, 

Management  Analyst  Federal  Register 
Liaison. 

[FR  Doc.  86-24750  Filed  10-31-66:  8:45  am] 

BILUNa  CODE  tSJO-OI-M 


VETERANS  ADMINISTRATION 

Agency  Form  Letter  Under  OMB 
Review 

agency:  Veterans  Administration. 
action:  Notice. 

Hie  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form  letter,  (2)  the  title 
of  the  form  letter,  (3)  the  agency  form 
letter  number,  if  applicable,  (4)  how 
often  the  form  letter  must  be  filled  out, 
(5)  who  will  be  required  or  asked  to 
report,  (6)  an  estimate  of  the  number  of 
responses,  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form  letter,  and  (8)  an  indication  of 
whether  section  3504(h]  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  letter 
and  supporting  documents  may  be 
obtained  from  Patti  Viers,  Agency 
Clearance  Officer  (732),  Veterans' 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  233- 
2146.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joe  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place  NW.,  Washington,  DC 
20503,  (202)  395-7316. 

DATES:  Coinments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
2,1987. 

Dated:  October  29. 1986. 


By  direction  of  the  Administrator. 
David  A.  Cox. 

Associate  Deputy  Administrator  for 
Management. 

ExtensHNi 

1.  Department  of  Medicine  and  Surgwy 

2.  Request  to  Finn  for  Estimate  of  Cost 
for  Purchase  or  Repair  of  Prosthetic 
Applicances 

3.  VA  Form  Letter  10-90 


4.  On  occasion 

5.  Businesses  or  other  for-profit 

6.  22.500  responses 
7. 1,800  hours 

8.  Not  applicable 

Extension  | 

1.  Department  of  Veterans  Benefits 

2.  Request  to  Employer  for  Employment 
Information  in  Connection  with  a 
Claim  for  Disability  Benefits 


3.  VA  Form  Letter  2»-45g 

4.  On  occasion 

5.  Individuals  or  houceholds 

6.  5,167  responses 

7.  862  hours 

8.  Not  applicable. 
[FR  Doc.  86-24804  Filed  10-31-86;  8:45  amj 
atujNe  cooe  •S2»4i-M 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 
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1 

CONSUMER  PRODUCT  SAFETY 
COMNISSKM 

TIME  AND  date:  lOKW  a.m..  Thursday. 

November  6, 1986. 

location:  Room  456,  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda.  Md. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

FY  '87  Operating  Plan 

The  staff  wll  brief  the  Commission  on  the 
1987  Operating  Plan. 

FOR  A  RECORDED  MESSAOE  CONTAINING 
THE  LATEST  AOEfWA  INRMIMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts.  Office 

of  the  Secretary,  5401  Westbard  Ave.. 

Bethesda,  Md.  20207  301-492-6600. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

October  30. 1986. 

[FR  Doc.  86-24875  Filed  10-30-86;  12:12  pm) 

BlUJNQ  CODE  6S3S-01-M 


COUNCIL  ON  ENVIRONMENTAL  OUALITV 

October  29, 1988. 

TIME  AND  date:  lOKK)  a  jn..  Wednesday. 
November  12. 1986. 

PLACE:  Conference  Room  First  Floor.  722 
Jackson  Place.  NW.,  Washington,  DC. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  CEQ  r^ulations  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  provide 
that  any  interested  party  may  file  a  request 


with  the  Council  asking  if  to  determine  which 
federal  agency  shall  be  the  lead  agency  for 
compliance  with  NEPA  in  regards  to  a 
particular  proposal.  40  CFR  1501.5(e).  The 
National  Capital  Planning  Commission  has 
filed  such  a  request  with  CEQ  in  regards  to 
the  proposed  PortAmerica  project.  The 
Council  will  discuss  this  request  with 
representatives  from  involved  federal 
agencies. 
2.  Other  business. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Dinah  Bear,  C^neral 

Counsel,  Council  on  Environmental 

Quality.  722  lackson  Place.  NW„ 

Washington.  DC  20006. 

AAluHill, 

Chairman. 

[FR  Doc.  86-24823  Filed  10-29-86;  4:27  am] 

BHJJNO  CODE  S12S-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (eastern  time) 
Monday.  November  10, 1986. 
PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"  Street  NW.. 
Washington,  DC  20507. 
STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Open 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(Optional) 

3.  Notice  of  Proposed  Rulemaking:  Accrual  of 

Pension  Benefits  Beyond  Normal 
Retirement  Age 

4.  CertiHcation  of  Broward  County  Human 

Relations  Division 

5.  CertiHcation  of  Clearwater  Community 

Relations  Department 

6.  Certification  of  St.  Petersburg  Office  of 

Human  Relations 

Closed 

1.  Proposed  Contracts  for  Expert  Services  In 

Connection  With  Court  Cases 

2.  Litigation  Authorization:  General  Counsel 

Recommendations 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 


recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 
This  Notice  Issued  October  29, 1986. 

Dated:  October  29, 1986. 
Cynthia  C  Matthews. 

Executive  Officer,  Executive  Secretarial 
[FR  Doc.  86-24890  Filed  10-30-86;  1:56  pm] 

BOXMO  CODE  S7S0-0S-M 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NO.:  86-24626. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday.  November  6, 1986, 10K»  a.m. 
THE  FOLLOWING  ITEM  HAS  BEEN  ADDED 
TO  THE  AGENDA:  Public  hearing  on  Title 
26  Proposed  Rules. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 
202-37ft-3155. 

Maijoria  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  86-24859  Filed  10-30-86;  11:16  am] 

BNJJNO  CODE  •71S-01-4I 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Persoimel  Committee  Meeting 

TIME  AND  DATE:  4:00  p.m.,  Tuesday. 
November  4. 1986. 

PLACE:  1776  G  Street.  NW..  7th  Floor 

Board  Room.  Washington.  DC  20456. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Timothy  McCarthy, 

Director  of  Communications,  376-2623. 

agenda: 

I.  Setting  of  Officers'  Salaries  for  FY  1987 

II.  Consideration  of  Executive  Director's 

Recommendations  on  Officers' 

Performance  Awards 
Carol  ].  McCabe. 
Secretary. 
[FR  Doc.  86-24874  Filed  10-30-86: 11:43  am] 

BnXlNO  COOE  7S7fM)1-M 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

EstaMishtTMnt  of  ProcuranMnt  List 
1987 

The  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
was  established  by  Pub.  L.  92-28,  June 
23, 1971  (85  Stat.  77,  41  U.S.C.  46-48c) 
(hereinafter  the  Act)  for  the  purpose  of 
directing  the  procurement  of  selected 
conftnodities  and  services  by  the 
Federal  Goverment  to  qualified 
workshops  serving  blind  and  other 
serverely  handicapped  individuals  with 
the  objective  of  increasing  the 
employment  opportunities  for  these 
individuals.  The  Committee  is  required 
to  establish  and  publish  in  the  Federal 
Register  a  procurement  list  of: 

(1)  Commodities  produced  by  any 
qualified  nonprofit  agency  for  the  blind 
or  by  any  qualified  nonprofit  agency  for 
other  severely  handicapped,  and 

(2)  The  services  provided  by  any  such 
agency 

Which  the  Committee  determines  are 
suitable  for  procurement  by  the 
Government  pursuant  to  the  Act. 
The  Act  further  provides  that  any  entity 
of  the  Government  which  intends  to 
procure  any  commodity  or  service  on 
the  procurement  list,  shall  procure  such 
commodity  or  service,  at  the  price 
established  by  the  Committee,  from  a 
qualified  nonprofit  agency  for  the  blind 
or  such  agency  for  the  other  severely 
handicapped  if  the  commodity  or  service 
is  available  within  the  normal  period 
required  by  that  Government  entity. 
However,  this  requirement  shall  not 
apply  to  the  procurement  of  any 
commodity  which  is  available  from 
Federal  Prison  Industries,  Inc. 

A  Government  entity  is  defined  as 
any  entity  of  the  legislative  branch  or 
judicial  branch,  any  executive  agency  or 
military  department  (as  such  agency  and 
department  are  respectively  defined  by 
sections  102  and  105  of  Title  5,  United 
States  Code),  the  U.S.  Postal  Service, 
and  any  nonappropriated  fund 
instrumentality  under  the  jurisdiction  of 
the  Armed  Forces. 

Notice  is  hereby  given  pursuant  to 
section  2  of  the  Act  that  Procurement 
List  1987  is  established  as  set  forth 
below.  Procurement  List  1987 
supersedes  Procurement  List  1986, 
October  15, 1985  (50  FR  41809)  and 
subsequent  changes  thereto  through 
October  31. 1986. 

Any  proposed  additions  or  deletions 
to  Procurement  List  1986  pending  on  this 
date  shall  be  considered  as  pending  and 
applicable  to  Procurement  List  1987. 


By  the  Committee. 
CW.  Fletcher. 

Executive  Director. 


Assignment  Codes 


CENTRAL  nonprofit  agency 


Natiooal  Industrie*  for  the  Blind 

National  Industnat  for  Vne  Severety  HandK»pped .. 


Code 


IB 
SH 


Commodities 
CLAM  1005 

Sling,  Adjustable,  Small  Arms  (IB) 

1005-00-167-4336 
Sling.  Padded.  Adustable  (IB) 

1005-03-312-7177 
Swab,  Small  Arms  Cleaning  (IB) 

1005-00-912^248 

1005-00-269-3565 

CLASS  101 S 

Staff  Section  (SH) 
1015-00-699-0633 

CLASS  102S 

Staff  Section  (SH) 
1025-O0-56»-7232 
1025-01-044-2587 

CLASS  109S 

Scabbard.  Bayonet-Knife  (IB) 
1095-00-50S-0339 

CLASS  1220 

Case,  Carrying  (IB) 
1220-00-765>^870 
1220-00-937-8286 

CLASS  1330 

Tape  Stiffener  Assembly  (SH) 
1330-01-051-1533 
13  million  each  annually 

CLASS  1660 

Harness  Assembly  (SH) 
1660-00-066-2078 

CLASS  1070 

Harness,  Parachutist  (SH) 

1670-00-897-8629 
Message  Dropper  (SH) 

1670-00-797-4495 

CLASS  1680 

Belt,  Aricraft  Safety  (SH) 

1680-00-725-5927 
Wire  Bundle  Assemblies  (SH) 

1680-00-881-4215 

1680-00-884-0409 

1680-00-894-3991 

1680-01-125-9646 

1680-00-919-3706 

1680-00-883-4487 

1680-00-222-3876 

1680-00-826-7752 

1680-00-974-5275 

1680-00-974-5276 

168O-0O-998-«594 


CLASS  17M 

Chock  Wheel.  Codit  Reflecting  (IB) 
1730-00-294-3664 
1730-00-063-4095 
1730-00-294-3696 
1730-00-294-3695 
1730-00-945-84(0 
1730-00-163-8317     (4x6x24') 
1730-00-NIB-OOlA    (2x4x8')  STD 
1730-00-NIB-OOlB    (6x8x18")  STD 
1730-00-NIB-OOlC    (6x8x78')  STD 
1730-OO-NIB-OOlD    (8x12")  U-SHAPED 
1730-OO-NIB-OOlE    (10x20")  U-SHAPED 
Chock  Wheel,  Painted  (IB) 
1730-00-294-3694 
1730-00-063-4095 
1730-00-294-3696 
1730-00-294-3695 
1730-00-945-8430 
1730-00-163-8317     (4x6x24") 
1730-00-NIB-OOlA    (2x4x8")  STD 
1730-00-NIB-OOlB    (6x8x18")  STD 
1730-OO-NIB-OOlC    (6x8x76")  STD 
1730-00-NIB-OOlD    (8x12")  U-SHAPED 
1730-OO-NIB-OOlE    (10x20")  U-SHAPED 
Chock  Wheel,  Reflective  Tape  (IB) 
1730-00-294-3694 
1730-00-063-4095 
1730-00-294-3696 
1730-00-294-3696 
1730-00-945-8430 
1730-00-163-8317     (4x6x24") 
1730-00-NIB-OOtA    (2x4x8")  STD 
1730-OO-NIB-OOlB    (6x8x18")  STD 
1730-00-NIB-OOlC    (6x8x76")  STD 
1730-OO-NIB-OOlD    (8x12")  U-SHAPED 
1730-OO-NIB-OOlE    (10x20")  U-SHAPED 
Chock  Wheel,  Unpainted  (IB) 
1730-00-294-3694 
1730-00-063-4096 
1730-00-294-3696 
173O-0O-294-369B 
1730-00-945-8450 
1730-00-163-8317     (4x6x24") 
1730-00-NIB-OOlA    (2x4x8"  8td) 
1730-00-NIB-OOlB    (6x8x18"  std) 
1730-00-NIB-OOlC    (6x8x76"  STD) 
1730-00-NIB-OOlD    (8x12"  U-SHAPED) 
1730-OO-NIB-OOlE    (10x20")  U-SHAPED 

CLASS  20M 

Weight,  Canvas  Bag  (IB) 
2090-00-845-9150 


CLASS  2540 

Belt,  Automobile,  Safety  (IB) 

2540-00-894-1273 

2540-00-894-1273 

2540-00-894-1274 

2540-00-894-1278 
Cushion  Assembly,  Back  Rest  (SH) 

2540-00-737-3308 
Cushion  Assembly,  Seat  Back  (SH) 

2540-01-065-6288 
Cushion  Seat.  Vehicular  (SH) 

2540-00-808-3811 

2540-00-904-5680 

2540-01-074-6363 
Cushion.  Seat  Back.  Vehicular  (SH) 

2540-00-880-3925 

2540-01-065-6289 
Kit,  Deep  Water  Fording  (SH) 

2540-00-473-0111 

2540-00-780-0844 
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2540-00-181-8109 
Mirror  and  Bracket  Assembly  {SH] 
2540-00-575-8392 
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CLASS  2920 

Cable  Assembly,  Electricai  (IB) 
2920-01-027-0125  (50%  of  Gov"!  Rqmt) 

CLASS  3510 

Net,  Laundry  (IB) 
3510-00-273-9738 
3510-00-273-9739 

CLASS  3020 

Truck,  Hand  (IB) 
3920-00-847-1305 

CLASS  3900 

Pallet,  Corrugated  Fiberboard,  MaterUl 

Handling  (SH) 
3990-00-L77-0M4    Navy  Ship*  ftert* 

Control  Center,  Mechanictbin^  PA  only 
Pallet,  Material  Handling  (SHj 
399O-01-M0O-0075     Pine  Bluff  Arsenal  AR 

only 
3990-00-222-1051 
3990-00-892-4394    Medtanictbuis.  PA; 

Memphis,  TN;  Richmoad.  VA  and 

Columbus,  OH  Depots  oa\y 
Pallet,  Wood  (SH) 
399O-00-X77-1721     New  Cumberiand 

Army  Depot  only 
3990-00-NSH-OOOl     48X40X36"  Sociai 

Security  Administration,  Baltimore.  MD 

only 
3990-00-NSH-0005     24X20"  New 

Cumberland  Army  Depot  only 
3990-00-366-6806 

CLASS  4130 

Filter,  Air  Conditioning  (IB) 
4130-00-870-8796 
4130-00-274-7800 

8,  9, 10 
4130-00-541-3220 
4130-00-756-1840 

8,  9, 10 
4130-00-720-4143 
4130-00-249-0966 

8,  9,  10 
4130-00-203-3318 
4130-00-203-3321 

8,  9. 10 
4130-00-542-4482 
4130-00-959^734 
4130-00-756-0978 
4130-00-951-1208 

CLASS  4240 


RgiM4,  5 

RgM  2,  3,  W,  4.  5,  a.  7, 

RgM4.5 

Rgns  1  3,  W,  4,  5t  8. 7, 

RgnslS 

Rgns  2.  3,  W.  4.  5.  a  7, 

Rgns  4.  5 

Rgns  2.  3,  W,  4.  5. 6,  7. 

Rgns  4.  5 
Rgns  4.  5 
Rgns  4,  5 
Rgns  4.  5 


Bag,  Waterproofing  (IB) 

4240-00-377-9401 
Harness,  Head  (SH) 

4240-00-690-3765 

4240-00-961-1064 
Winlerization  Kit  (SH) 

4240-00-06!>-O319 

(40%of  Gov'tRqmt) 

CLASS  4610 

Bag,  Drinking  Water  Storage  (SH) 
4610-00-268-S890 

CLASS  4730 


Fitting  Kit  (SH) 
4730-00-470-6625 

CLASS  4S20 

Valve,  Ball  (SH) 
4820-00-052-4651 
4820-00-052-4653 

CLASS  4*10 

Creeper,  Mechanic's  (SH) 
4910-00-251-6981 
4910-00-106-7834 
4910-00-NSH-OOOl 

CLASS  5120 

Screwdriver  Se<,  Crocs  Tip  (SH) 

5120-00-357-7175 

5120-00-580-0334 
Screwdriver,  Cross-Tip  (SH) 

5120-00-060-2004 

5120-00-820-2995 

5120-00-224-7370 

5120-00-227-7293 

5120-00-234-8913 

5120-00-542-3438 

5120-00-224-7375 

5120-(»-237-«74 

5120-00-580-2361 
Screwdriver,  Flat-Tip  (SH) 

5120-00-289-9662 

5120-00-287-2504 

5120-00-287-2505 

5120-00-278-1267 

5120-00-288-7803 

5120-00-236-2127 

5120-00-278-1270 

5120-00-227-7356 

5120-00-260-4837 

5120-00-227-7334 

5120-00-293-0314 

5120-00-222-8866 

5120-00-596-8502 

5120-00-278-1273 

5120-00-062-0813 

5120-00-293-3311 

5120-00-222-8852 

5120-00-596-9364 

5120-00-293-0315 

5120-00-227-7377 

5120-00-180-3490 

5120-00-236-2140 

5120-00-062-8454 

5120-00-720-4969 
Vise,  Multiposition  (SH) 

5120-00-991-1907 

CLASS  5140 

Bag,  Tool  (IB) 

5140-00-772-4142 
Bag,  Tool  (Satchel)  (SH) 

5140-00-473-6256 
Belt,  Tool,  Repairman's  (SH) 

5140-00-529-2517 

5140-00-529-1694 

5140-00-529-2691 
Tool  Box,  Portable  (SH) 

5140-00-289-8911 

5140-00-289-6910 

CLASS  5340 

Strap  (SH) 

5340-00-235-4433 
Strap.  Webbing  (SH) 


5340-00-286-6895 

CLASS  5350 

Cloth,  Abrasive  (IB) 

5350-00-187-6270 

5350-00-187-8275 

5350-dD-l 87-6272 

5350-00-187-6269 

5350-00-187-6268 

5350-00-187-6286 

5350-00-187-6285 

5350-00-187-6284 

5350-00-187-6283 

5350-00-187-6281 

5350-00-187-6280 

5350-00-187-6297 

5350-00-187-6296 

5350-00-229-3088 

5350-00-229-3085 

5350-00-187-6295 

5350-00-187-6294 

5350-00-187-6293 

5350-00-187-6292 

5350-00-187-6291 

5350-00-274-6209 

5350-00-187-6290 

5350-00-187-6289 

5350-00-187-7986 

5350-00-229-3097 

5350-00-229-3094 

5350-00-229-3095 

5350-00-229-3080 

5350-00-229-3081 

5350-00-229-3092 

5350-00-192-9325 
Mat,  Abrasive  (IB) 

5350-00-967-5089 

5350-00-067-5093 

5350-00-967-5092 

CLASS  5440 

Ladder,  Extension  (Wood)  (IB) 

5440-00-223-6025 

5440-00-242-1000 

544(M»-223-6026 

5440-00-242-0998 

5440-00-223-6027 
Ladder,  Straight  (Wood)  IB) 

5440-00-242-7151 

5440-00-816-2585 

5440-00-814-5084 

5440-00-242-0995 

5440-00-816-2575 

5440-00-223-6029 

5440-00-223-6030 
Stepladder  (IB) 

5440-00-514-4483 

5440-00-514-4485 

5440-00-514-4487 

5440-00-171-9836 

5440-00-227-1592 

5440-00-227-1593 

5440-00-227-1594 

5440-00-227-1595 

5440-00-227-1596 

5440-00-531-2589 

CLASS  35 10 

Lath,  Wood  (SH) 

5510-00-\SH-0002     {\  ^  l-'/2 .«  36' ) 
551O-0O-NSH-0003     (%vl-V2x48-) 

BLM  and  U.S.  Fores!  Service  in 
Washington  and  Oregon  onh 
Stake,  Wood  (SH) 
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SSlO-OO-NSH-OOOl     BLM  at  5  Oregon 
locations  only    U.S.  Forest  Service  in 
Washington  and  Oregon  only 
Stakes.  Wood.  Hub  (SH) 

5510-00-171-7733 

5510-00-171-7732 
Slakes.  Wood,  Location  (SH) 

5510-00-171-7701 

5510-00-171-7700 

5510-00-171-7734 
Wedge.  Wood  (SH) 

5510-«)-64O-9237 

CLASS  56M 

Fasteners,  Fence  Post  (SH) 
5660-00-1 4ft-7251 

CLASS  S831 

Amplifier  Subassembly  (SH) 
5831-00-087-3408 

CLASS  S940 

Adapter,  Battery  Teminal  (SH) 
5940-00-549-6583 
5940-00-549-6581 

CLASS  6150 

Cable  Assembly.  Power  (SH) 
6150-00-507-8852 
615O-00-935-8799 

CLASS  8230 

Flashlight  (SH) 

6230-00-163-1856 
Lantern.  Electric,  Head  (SH) 

6230-00-643-3562 
Light.  Desk  (SH) 

6230-00-299-7771 

6230-00-682-3423 

Light.  Marker,  Distress  (SH) 

6230-00-892-5192 
Light-Marker,  -Distress  (without  pouch)  (SH) 

6230-00-938-1778 
Light-Marker.  Distress  (with  pouch)  (SH) 

6230-00-067-5209 

CLASS  650S 

Ammonia  Inhalant  Solution.  Aromatic  (SH) 

6505-00-106-0875 
Iodine  Ampoules.  NF  (SH) 

6505-00-664-1408 
Thimerosal  Tincture.  NF  (SH) 

6505-00-664-6911 
CLASS  6510 

Bandage.  Muslin,  Compressed  Camouflaged 
(SH) 
6510-00-201-1755 

CLASS  6515 

Bag.  Tube  Feeding  (SH) 
6515-00-481-2049 

Case.  Ear  Plug  (SH) 

6515-00-29&-8287  (80%  of  Gov't  Rqmt) 
Kit.  Suture  Removal  (IB) 

6515-00-690-6911 
Tourniquet,  Non-Pneumatic  (IB) 

6515-00-383-0565 

CLASS  6530 

Bag.  Urine  Collection  (SH) 
6530-00-057-0953 


6530-00-761-0932 

6530-00-761-0936 
Cover,  Litter  (IB) 

6530-00-784-1250 
Drape.  Surgical  (IB) 

6530-0O-299-960B 

6530-00-299-9607 

6530-00-299-9606 

6530-00-299-9604 
Kit,  Shaving  Surgical  Preparation  (IB) 

6530-00-676-7372 
Litter.  Folding  (IB) 

6530-00-783-7905 
Pad.  Cooling.  Chemical  (SH) 

6530-00-133-4299 
Pad,  Litter  (IB) 

6530-00-137-3016 
Pad.  Pre-Operative  Preparation  (IB) 

6530-00-457-8193 
Paper  Sheeting.  Examination  Table  (IB) 

6530-01-092-3914 

6530-00-269-3596 

6530-00-786-4790 
Spineboard  (SH) 

6530-01-119-0011 

6530-01-1 1&-0012 
Spreader  Bar  and  Stirrups,  Litter  (IB) 

6530-00-784-3450 
Strap,  Webbing  Patient  Securing  (IB) 

6530-00-784-4206 
Strap,  Webbing,  Litter  Securing  (IB) 

6530-00-784-^335 
Surgical  Dressing  Set  (IB) 

6530-00-105-5826 
Surgical  Pack.  Disposable  (IB) 

6530-00-103-6659 

6530-01-174-8844 
Towel  Pack,  Surgical  (IB) 

6530-00-110-1854 
Urinal,  Incontinent  (IB) 

6530-01-004-8969 

6530-00-290-8292 

6530-01-081-5303 

6530-01-081-5304 
Urinary  Drainage  Set  (SH) 

6530-01-056-3659 
Wrapper,  Sterilization  (IB) 

6530-00-299-9603 

6530-00-197-9223 

6530-00-197-9228 

6530-00-197-9283 

6530-00-926-4902 

6530-00-926-4903 

6530-00-926-4904 

6530-00-92^-1905 

CLASS  6532  I 

Cap— Operating,  Surgical  (SH) 

6532-00-250-5042 

6532-00-083-6545 

6532-00-250-5041 

6532-00-122-0468 
Cap,  Operating.  Surgical  (IB) 

6532-00-299-9614 

6532-00-299-9613 

6532-00-299-9612 
Clothing,  Operating  Room  (SH) 

6532-00-261-9005 

6532-00-290-1887 

6532-00-172-3509 

6532-00-172-3507 

6532-00-172-3508 

6532-00-158-9890 

6532-00-009-7174 
Coat,  Women's  Pajama  (SH) 

6532-01-216-3199 


6532-01-215-8093 
Gown,  Hospital  (SH) 

6532-00-104-9895 
Gown.  Hospital,  Patienl's  Bedsliirt  (SH) 

6532-01-005-8411       j 

6532-01-005-8412       I 
Gown,  Hospital,  Personnel  (SH) 

6532-01-045-5380 

6532-01-045-5381 
Gown,  Operating,  Surgical  (SH) 

6532-00-009-2034 

6532-00-009-2035 
Gown,  Patient  Examining  (SH) 

6532-00-421-7828 
Gown.  Operating,  Surgical  (IB) 

6532-01-058-2519 

6532-01-058-2520 

6532-01-058-2523 

6532-01-058-2522 

6532-01-058-2524 

6532-01-058-2521 

6532-01-058-2525 
Pillowcase — Disposable  (IB) 

6532-01-125-3269 
Robe,  Dressing,  Men's  (SH) 

6532-01-215-7963 

6532-01-215-7964 
Robe,  Dressing,  Women's  (SH) 

6532-01-215-7966 
Shirt,  Operating.  Surgical  (IB) 

6532-00-299-9627 

6532-00-299-9634 

6532-00-299-9633 

6532-00-299-9632 
Shirt.  Operating.  Surgical  (SH) 

6532-00-149-0322 

6532-00-149-0323 

6532-00-149-0324 

6532-00-149-0325 
Slippers,  Convalescent  Patient  (SH) 

6532-00-241-6393 

6532-00-279-7794 

6532-00-079-7889 

6532-00-079-7899 

6532-00-079-7902 

6532-00-079-7904 

6532-01-011-5055 

6532-01-011-5058 

6532-01-011-5057 
Smock.  Man's  Dental  Ctperating  (SH) 

6532-00-159-4881 

6532-00-926-9964 

6532-00-926-9975 

6532-00-928-9976 
Smock,  Medical  Assistant  (SH) 

6532-00-117-7487 

6532-00-117-7542 

6532-00-117-7543 

6532-00-117-7546 
Suit,  Convalescent  (SH) 

6532-01-076-8684 

6532-01-076-8683 

6532-01-076-7369 

6532-01-076-9769 
Trousers,  Women's  Pajama  (SH) 

6532-00-149-0327 

6532-00-149-0328 

6532-00-149-0329 

6532-00-149-0330 
Trousers,  Operating,  Surgical  (SH) 

6532-01-216-2425 

6532-01-216-2426 

CLASS  6540 

Case,  Spectacles  (IB) 
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6540-01-131-7919 
6540-01-131-7918 

CLASS  6625 

Test  Set,  Lead  (SH) 
6625-00-553-1442 
6625-00-395-9313 

CLASS  6630 

Micro  Bleeder  (IB) 

6630-01-NIB-0002 
Tube,  Bleeding  (IB) 

6630-01-NIB-OOOl 

CLASS  664C 

Clock,  Wall  (IBj 
6645-00-514-3523 
6645-00-530-3342 
6645-00-046-8848 
6645-00-046-8849 

CLASS  66M 

Sampling  Kit,  Spectrometric  Oil  Analysis  (IB) 
6695-01-045-9820 

CLASS  6640 

Disinfectant,  Detergent  (IB) 
6840-00-687-7904 
6840-00-584-3129 
6840-00-551-6346 

CLASS  7106 

Frame,  Picture  (SH) 

7105-00-053-0170 

7105-00-061-5834 

7105-00-052-8697 

7105-00-052-86% 

7105-00-465-0199 

7105-00-149-1277 

n05-00-297-3398 

7106-00-903-1842 

7105-00-903-1843 

7105-00-149-1282 

7105-00-149-1281 

7105-00-641-4385 

7105-00-986-7356 

7105-00-297-3397 

7105-00-052-8696 

7105-00-149-1276 

7105-00-051-1212 

7105-00-052-8686 

7105-00-052-8698 
Table.  Coffee  (SH) 

7105-00-139-7573 

7105-00-139-7601 
Table.  End  (SH) 

7105-00-139-7598 
Table,  Ump  (SH) 

7105-00-139-7600 

CLASS  7110 

Blackboard  (SH) 

7110-00-132-6651 
Bookcase.  Steel.  Contemporary  (SH) 

7110-00-601-9823 

7110-00-149-1621 
Bookcase.  Wood.  Executive  (SH) 

7110-00-973-5127 
Credenza  (SH) 

7110-00-762-5513 
Table,  Office,  Wood  (SH) 

7110-00-958-0780 


7110-00-823-7675 
7110-00-003-3061 
7110-00-902-3052 
Table,  Steel  (SH) 
7110-00-113-0448 
7110-00-113-0454 
7110-00-149-2044 
7110-00-149-2045 
7110-00-149-2046 

CLASS  71XS 

Cabinet.  Storage  (SH) 
7125-00-449-6862 

CLASS  71M 

Bulletin  Board  (OB) 

7195-00-089-2370 

7195-00-844-9036 

7195-00-080-2371 

7195-00-844-9037 

7195-00-089-2372 

7195-00-844-9038 

7195-00-990-0615 

7195-00-84^7938 
Costiuner,  Wood,  Executive  (SH) 

7195-00-132-0642 

CLASS  7210 

Bedspread  (IB) 

7210-00-72a-0186 

7210-00-728-0187 

7210-00-728-0188 

7210-00-728-0189 

7210-00-728-0190 

7210-00-728-0191 

7210-00-728-0173 

7210-00-728-0175 

7210-00-728-0176 

7210-00-728-0177 

7210-00-728-0178 

7210-00-728-0179 

7210-00-408-2800 

7210-00-582-7540 

7210-00-582-0984 

.7210-00-110-8104 

7210-00-582-7541 

7210-00-110-8105 
Blanket,  Bed/Bath  (Flame  Resistiant)  (IB) 

7210-01-141-2458 
Boxspring  (IB) 

7210-01-228-5735 

7210-01-228-5736 

7210-01-228-5737 

7210-01-228-5738 
Cover,  Bed  (IB) 

7210-01-116-7860 

7210-01-120-0679 

7210-01-116-7858 

7210-01-116-7859 

7210-01-118-4085 

7210-01-116-7855 

721O-01-116-7856 

7210-01-116-7857 

7210-01-116-7854 

7210-01-116-7853 

7210-01-120-8015 

7210-01-124-7626 

7210-01-120-8013 

7210-01-120-8014 

7210-01-120-8011 

7210-01-120-8010 

7210-01-122-5015 

7210-01-120-8012 

7210-01-125-9250 

7210-01-120-8009 


7210-01-123-5146 
7210-01-120-8017 
7210-01-120-8021 
7210-01-120-8022 
7210-01-120-8018 
7210-01-124-8303 
7210-01-120-8019 
7210-01-120-8020 
7210-01-123-5149 
7210-01-120-8016 

Cover.  Mattress  (IB) 
7210-00-291-8419 
7210-00-205-3063 
721(M)0-205-30e2 
7210-00-067-7909 
7210-00-906-7745 
7210-00-883-6492 
7210-00-140-4231 
7210-00-140-4234 
7210-00-543-6001 
7210-00-171-1091 
7210-00-935-6619 
7210-00-230-1041 
7210-00-241-9718 
7210-00-543-6002 
7210-00-140-4233 

Insect  Bar,  Nylon  (SH) 
7210-00-266-9736 

Mattress.  Cotton-Felt  (IB) 
7210-00-13^-6517 
7210-00-139-6555 
7210-00-139-6538 

Mattress,  Foam  (IB) 
7210-00-290-8300 
7210-00-275-5873 
7210-00-275-5874 
7210-00-290-8298 
7210-00-290-8297 
7210-00-052-7327 
7210-00-889-3733 
7210-00-290-8299 
7210-00-682-6503 
7210-00-682-6504 

Mattress,  Innerspring  (IB) 
7210-00-205-3585 
7210-00-139-6424 
7210-00-716-0706 
7210-00-139-6411 
7210-00-205-3534 
7210-00-139-6434 
7210-00-139-6428 
7210-00-110-8102 
7210-00-110-8103 
7210-01-177-3627 
7210-01-177-3628 
7210-01-177-1491 
7210-01-177-1492 
7210-01-177-1494 
7210-01-177-1495 
7210-01-177-1496 
7210-01-177-1497 
7210-01-177-1498 
7210-01-177-1499 
7210-01-177-1500 
7210-01-177-1501 
7210-01-177-1503 
7210-01-177-1504 
7210-01-177-1505 
7210-01-177-1506 
7210-01-177-1507 
7210-01-177-1508 
7210-01-177-1509 
7210-01-177-1510 
7210-01-177-1512 
7210-01-177-1513 
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7210-01-177-1514 

7210-01-177-1515 

7210-01-076-9031 

7210-01-076-1087 

7210-01-078-2593 

7210-01-076-1082 

7210-01-076-1089 

7210-01-076-9029 

7210-01-076-1083 

7210-01-076-1085 

7210-01-076-8730 

7210-01-076-1086 

7210-01-077-9358 

7210-01-075-8358 

7210-01-076-1088 

7210-01-076-8359 

7210-01-076-1084 

7210-01-076-9030 

7210-01-228-5726 

7210-01-228-5727 

7210-01-228-5728 

7210-01-228-5729 
Mattress,  Plastic  Coated  Innerspring  (IB) 

7210-OO-«95-ia93 

7210-00-682-7146 

7210-00-529-3709 

7210-01-138-8177 
Pad.  Mattress  (IB) 

7210-00-227-1526 

7210-00-753-3042 
Pillow.  Bed  (IB) 

7210-01-035-3342 

7210-00-753-6228 

7210-00-894-1144 

7210-01-015-5190 

Except  Richmond.  VA  depot 

7210-00-119-5358 
Pillow.  Bed  (Feather)  (IB) 

7210-00-205-3205 
Pillow,  Passenger.  Headrest  (IB) 

7210-00-682-6601 
Pillowcase  (SH) 

7210-00-119-7357 

7210-01-030-5311 
Pillowcase,  Cotton/Cotton  Polyester  (IB) 

7210-00-054-7910 

7210-00-259-9005 

7210-00-259-9006 

7210-00-119-7356 

7210-00-231-2373 

7210-00-259-9004 

7210-00-259-8897 

7210-00-081-1380 
Pillowcase.  Disposable  (IB) 

7210-00-883-8494 

7210-00-852-3417 
Protector,  Hospital  Bed,  Pillow  (IB) 

7210-00-958-9118 
Protector,  Mattress.  Hospital  Bed  (IB) 

7210-00-761-1471 

7210-00-761-1470 
Sheet.  Bed  (IB) 

7210-00-299-9611 
Sheet.  Bed— Disposable  (SH) 

7210-00-144-6082 
Sheet,  Bed,  Disposable  (IB) 

Memphis,  TN  and  Tracy,  CA  Depots 
only 

7210-00-498-0512 

7210-00-13&-6376 
Tablecloth  (SH) 

7210-00-492-8381 
Towel,  Bath,  Disposable(  IB) 

7210-01-029-0370 
Washcloth  (IB) 

7210^1-013-2824 


CLASS  7220 


Mat.  Floor  (SH)     ' 

7220-00-205-3192 

7220-00-205-3182 

7220-00-457-6057 

7220-00-457-6083 

7220-0O-151-651B 

7220-00-151-6518 

7220-00-151-6517 

7220-00-477-3086 

7220-00-194-1606 

7220-00-457-6046 

7220-00-477-1609 

7220-00^57-6054 
Mat.  Floor  (IB) 

7220-00-205-309B 

7220-00-224-6487 

7220-00-238-8852 

7220-00-224-6486 

7220-00-238-8854 

7220-00-165-7020 

7220-01-023-9487 

7220-01-023-9489 

7220-01-024-5997 

7220-01-023-9496 

7220-01-023-9490 

7220-01-023-9491 

7220-01-023-9491 

7220-01-023-9494 

7220-01-023-9495 

CLASS  7230 

Curtain,  Shower  (IB) 
7230-00-205-1762 
7230-00-247-1280 
7230-00-849-9830 
7230-00-649-9839 

CLASS  7290 

Cover,  Ironing  Board  (IB) 
7290-00-130-3271 

CLASS  7330  j 

Pad,  Bakery  (IB) 

7330-00-379-4439 
Tongs,  Food  Serving  (SH) 

7330-00-616-0997 

7330-00-616-0998 

7330-00-616-1000 

CLASS  7340 

Flatware,  Plastic.  Heavy  Duty  (IB) 

7340-00-022-1315 

7340-00-022-1316 

7340-00-022-1317 

7340-00-401-8041 
Flatware,  Plastic,  Picnic  (IB) 

7340-00-170-8374 

7340-00-205-3187 

7340-00-205-3342 
Medium  Weight  Plastic  Cutlery  (IB) 

734O-00-NIB-0006 

7340-00-NIB-0006 

734O-00-NIB-O0O7 

7340-00-NIB-OOOe 

Army  and  Air  Force  Exchange  Service  only 
Spoon.  Picnic,  Plastic  (IB) 

7340-00-119-1300 

CLASS  7360  I 

Dining  Packet  (IB) 
7360-00-935-6407 


7360-00-635-6408 

736(M)0-93&-«409 

7360-00-935-6410 

7360-00-935-6411 

7360-00-935-6412 

7380-00-035-6413 

7380-00-J19-2026 
Dining  Packet  (Dietetic)  (IB) 

7360-00-177-4958 

7380-00-177-4959 

7360-00-177-4960 

7360-00-177-4961 

7380-00-177-4962 

7360-00-177-4963 

7360-00-935-6416 

7360-00-935-6417 

7360-00-935-6420 

7380-00-935-6421 
Dining  Packet,  Inflight  (IB) 

7360-00-660-0526 

7360-01-167-2610 
Flatware  Set,  Plastic  (IB) 

7360-00-634-4800 

CLASS  7510 

Binder,  Awards  Certificate  (IB) 

7510-00-115-3250 

7510-00-482-2994 

7510-00-755-7077 

7510-01-056-1927 
Binder,  Looseleaf,  (Preseboard)  (IB) 

7510-00-281-4309 

7510-00-281-4314 

7510-00-582-4201 

7510-00-281-4310 

7510-00-281-4311 

7510-00-281-4313 

7510-00-281-^315 

7510-00-286-7792 

7510-00-286-7794 

7510-00-582-5488 

7510-00-286-7791 

7510-00-582-3807 
Binder,  Looseleaf,  Presentation  (IB) 

7510-00-582-5398 

7510-00-582-5399 

7510-00-582-5400 
Binder,  Looseleaf,  Three  Ring  (IB) 

7510-00-782-2663 

7510-00-409-8646 

7510-00-409-8647 

7510-00-984-5787 
Binder,  Looseleaf,  Printout  (IB) 

7510-00-965-2443 
Binder,  Looseleaf,  Three  Ring  (SH) 

7510-00-889-3494 
Binder,  Note  Pad  (IB) 

7510-00-286-6954 

7510-00-145-0296 

7510-00-728-8060 

7510-00-053-5591 
Board,  Wall  Calendar  (lb) 

7510-00-789-2455 
Calendar  Pad  (SH) 

7510-01-117-7713 

7510-01-225-9213 
Clip,  Binder  (SH) 

7510-00-282-8201 

7510-00-223-6807 

7510-00-285-5995 
Clip,  Paper  (SH) 

7510-00-161-4292 
Envelope,  Crystal  Clear  Vinyl  (IB) 

7510-00-NIB-0003 

751O-0O-NIB-00O4 


(1987) 
(1988) 
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7510-O0-NIB-0005 

751O-O0-NIB-0006 
Envelope,  Transparent  (IB) 

751(M)0-782-«274 

7510-00-782-6275 

7510-00-782-8276 
Eraser,  Blackboard  (IB) 

7510-00-244-8145 
Eraser,  Mechanical  Pencil  (IB) 

7510-00-307-7885 
File  Back  (IB) 

751O-0O-NIB-O002 
File  Backer,  Paper  (IB) 

7510-00-285-2567 
File  Front  (IB) 

7510-OO-NIB-OOOl 
Pad,  Typewriter  (IB) 

7510-00-257-2578 

7510-00-530-6412 

7510-00-849-1137 
Paperweight,  Shotfilled  (IB) 

7510-00-286-6985 
Pencil  (IB) 

7510-00-286-5757 

7510-00-281-5234 

7510-00-281-5235 
Pencil  Fine-Line  Writing  (IB) 

7510-00-286-^755 

7S1O-00-286-57S0 

7510-00-286-5751 
Pocket  Planning  Set  (SH) 

7510^)0-119-6371     (1987) 

7510-00-226-2953    (1988) 
Portfolio,  Double  Pocket  (IB) 

7510-00-584-2480 

7510-00-584-2490 

7510-00-584-2491 

7510-00-584-2492 
Portfolio,  Plastic  Envelope  (03) 

7510-00-558-1572 

7510-00-558-1573 

7510-00-995-4856 

7510-00-995-4852 
ReriU.  Ballpoint  Pen  (IB) 

7510-00-543-6792 

7510-00-543-6793 

7510-00-754-2887 

7510-00-543-6795 

7510-00-754-2888 

7510-00-754-2689 

7510-00-754-2690 

7510-00-754-2691 
Refill,  List  Finder,  Automatic  (SH) 

7510-00-285-2800 
Sheath.  Pen  and  Pencil  (IB) 

7510-00-052-2864 

ClAMTSM 

Arch  Board  File  (IB) 

7520-00-240-5498 

7520-00-191-1075 

7520-00-255-7081 
Ballpoint  Pen  (IB) 

7520-00-935-7136 

7520-00-935-7135 

7520-00-543-7149 
Ballpoint  Pen,  Stick-type  (IB) 

7520-01-058-9978 

7520-01-058-9977 

7520-01-058-9970 

7520-01-059-4125 

7520-01-060-5820 

7520-01-058-0975 

7520-01-080-6513 

7520-01-060-5821 
Ballpoint  Pen,  with  Imprinting  (IB) 


7520-00-6LP-6520 
Book  Ends  (IB) 

7520-00-264-5479  - 

7520-00-139-6158 
Box.  Filing  (SH) 

7520-00-285-3147 

7520-00-285-3143 

7520-00-285-3144 

7520-00-285-3145 

7520-00-285-3146 

7520-00-285-3148 

7520-00-139-3734 

7520-00-240-4830 

7520-00-240-4831 

7520-00-139-3743 

7520-00-240-4839 
Case,  Maintenance  &  Operational  Manuals 
(IB) 

7520-00-559-9618 
Clipboard  File  (IB) 

7520-00-281-5918 

7520-00-254-4610 

7520-00-240-5503 
Easel,  Display  k  Training  (IB) 

7520-00-579-7013 
File,  Horizontal  Desk  (SH) 

7520-00-139-4869 

7520-00-728-5761 
Holder,  Desk  Memorandum  (IB) 

7520-00-139-3802 

7520-00-290-6445 
Marker,  Tube  Type,  Broad  Tip  (IB) 

7520-00-073-1059 

7520-00-973-1060 

7520-00-(r9-0285 

7520-00-473-1061 

7520-00-079-0286 

7520-00-079-0287 

7520-00-973-1062 

7520-00-079-0288 

7520-00-904-4476 

7520-00-558-1501 
Marker,  Tube  Type,  Fine  Tip  (IB) 

7520-00-904-1285 

7520-00-004-1268 

7520-00-935-0979 

7520-00-004-1267 

7520-00-935-0981 

7520-00-935-0982 

7520-00-904-1286 

7520-00-935-0980 

7520-00-051-5031 

7520-00-051-5035 

7520-00-116-2888 

7520-00-051-5036 

752(M)0-116-2886 

7520-00-116-2889 

7520-00-051-5033 

7520-00-116-2887 

7520-00-138-7981 
Pen  Set.  Desk  (IB) 

7520-00-106-9840 
Pencil,  Mechanical  (IB) 

7520-00-223-6672 

7520-00-223-6673 

7520-00-268-9913 

7520-00-223-6675 

7520-00-223-6676 

7520-00-285-5828 

7520-00-285-5822 

7520-00-285-5823 

7520-00-161-5664 

7520-00-164-8950 

7520-00-268-9915 

7520-00-285-5818  /- 

7520-00-268-9916  ' 


7520-00-724-5606 

7520-00-590-1878 

7520-00-132-4996 
Perforator,  Paper,  Desk  (SH) 

7520-00-139-4101 

7520-00-263-3425 
Stand.  Calendar  Pad  (IB) 

7520-00-162-6153 

7520-00-162-6156 

7520-00-139-4177 

7520-00-130-4341 
Tray,  Desk  (SH) 

7520-00-232-6828 

7520-00-286-5801 

7520-00-285-5043 

Trimmer,  Paper  (IB) 

7520-00-224-7620    Rgns  1.  2,  3,  W,  4,  5,  6,  7 

7520-00-224-7621 

7520-00-163-2568 

7520-00-634-4675 

7520-00-282-2137 
CLASS  7SM 
Book,  Memorandum  (IB) 

7530-00-286-6052 
Card  Set.  Guide.  File  (IB) 

7530-00-989-0696 

7530-00-969-0607 

7530-00-989-0683 

7530-00-082-2835 

7530-00-989-0684 

7530-00-989-0686 

7530-00-969-0692 

7530-00-889-0694 

7530-00-869-0693 

7530-00-989-0695 
Card,  Guide.  File  (IB) 

7530-00-088-0184 

7530-00-089-2425 

7530-0O-e88'6541 

753O-O0-988-O542 

7530-00-988-6543 

7S3O-00-98&-O549 

7530-00-966-6550 

7530-00^988-6551 

7530-00-988-6544 

7530-00-988-6545 

7530-00-988-6546 

7530-00-986-6547 

7530-00-968-6548 

7530-00-988-6515 

7530-00-988-6516 

7530-00-986-6520 

7530-00-688-6521 

7530-00-088-6517 

7530-00-988-6518 

7530-00-988-6522 
Card.  Index  (IB) 

7530-00-238-4316 

7530-00-244-7453 

7530-00-244-7456 

7530-00^244-7451 

7530-00-244-7450 

7530-00-238-4319 

7530-00-949-2787 

7530-00-238-4331 

7530-00-243-9436 

7530-00-247-0310 

7530-00-281-1315 

7530-00-247-0318 

7530-00-264-3723 

7530-00-247-0311 

7530-00-244-7447 

7530-00-247-0315 

7530-00-243-9437 
Envelope.  Wallet  (IB) 


I 

Federal  Regirter  /  Vol.  51.  No.  212  /  Monday.  November  3.  1986  /  NoHces 


753(MX)-281-5976 
7530-00-281-4844 
7530-00-281-4846 
Folder.  File,  General-Purpose  (IB) 

7530-00-811-7169 
Folder.  File.  Kraft  (IB) 
7530-00-889-3555 
7530-00-559-4512 
7530-00-281-5907 
7530-00-281-5908 
7530-00-926-8978 
7530-00-926-8960 
Folder.  File  Manila  (IB) 

7530-00-273-9845 
Folder.  File,  Military  Personnel  Records 
Jacket  (IB) 
7530— DA  Form  201 
Folder,  File,  Pressboard  (IB) 
7530-00-926-8981 
7530-00-286-6924 
7530-00-926-8982 
7530-00-926-8983 
7530-00-926-8984 
7530-00-043-1194 
7530-00-73&-7723 
Folder-Sel,  File.  Pressboard  (IB) 
7530-00-286-6923 
7530-00-286-7080 
7530-00-286-7244 
7530-00-286-7253 
7530-00-286-7286 
7530-00-286-7287 
7530-00-286-8570 
7530-00-286-8571 
7530-00-286-6925 
7530-00-286-6926 
Indes  Sheet  Set,  Looseleaf  Binder  (IB) 
7530-00-160-8474 
7530-00-160-8475 
7530-00-160-8476 
7530-00-959-4441 
jacket.  Filing,  Wallet  (IB) 
7530-00-285-2913 
7530-00-285-2914 
7530-00-285-2915 
Notebook,  Stenographer's  (IB) 

7530-00-223-7939 
Pad,  Writing  Paper  (IB) 
7530-00-285-3090    Rgns  1,5,6,  only 

7530-00-239-8479      

7530-01-131-1889 
7530-01-124-5660 
7530-01-131-0091 
7530-00-124-7632 
Pad.  Writing  Paper  (Eas"el)  (IB) 

7530-00-619-8880 
Paper  Set,  Manifold  and  Carbon  (IB) 
7530-00-401-6910  Rgns  W,4,6,7,9 
7530-01-072-2536 
7530-01-072-2537 
7530-01-072-2538 
7530-01-072-2539 
Paper.  Carbon,  Typewriter  (IB) 

7530-00-244^035    Rgns  1,2,3,6,7,8 
Paper.  Looseleaf,  Blank  (IB) 
7530-00-286-5777 
7530-00-286-5778 
7530-00-286-5782 
7530-00-286-5780 
7530-00-286-5781 
7530-00-286-5779 
7530-00-286-6983 
7530-00-286-6984 
Paper,  Looseleaf,  Ruled  (IB) 
7530-00-286-6366 
7530-00-286-4332 


All  Regions 
All  Regions 
Rgns  W.l,3,4,5,e,7,8 
Rgns  W,1.3.4,5,6,7,8 
Rgns  W.1,2,3,5.7 


Rgns  W,4,6,7,9 
Rgns  W,4,6.7.9 
Rgns  W,4,6,7,9 
Rgns  W,4,6.7,9 


7530-00-286-4331 

7530-00-286-^333 

7530-00-286-4334 

7530-00-286-4335 

7530-00-198-6265 

7530-00-286-4336 

7530-00-286-^337 

7530-00-286-4338 

7530-00-286-4339 
Paper,  Teletypewriter.  Roll  (IB) 

7530-00-019-6874 

7530-00-019-6931 

7530-00-019-7267 

7530-00-019-7463 

7530-00-223-7966 

7530-00-056-2900 

7530-00-721-6891 

7530-00-223-7969 

7530-00-262-9178 

7530-00-142-9087 

7530-00-943-7076 

7530-00-272-9811 

7530-00-285-3064 

7530-0O-285-50B0 

7530-00-286-7766 

7530-00-019-7837 

7530-00-019-7849 

7530-00-019-7960 

7530-00-019-8608 

7530-00-019-8810 

7530-00-142-9038 
Paper,  Writing  (IB) 

7530-00-285-5836 

7530-01-047-3738 
Refill,  Appointment  Book  (SH) 

7530-01-125-0987     (1987) 

7530-00-228-9702     (1988) 
Tape,  Paper,  Computing  Machine  (IB) 

7530-00-286-9052 

7530-00-222-3455 

7530-00-286-9053 

7530-00-286-9054 

7530-00-238-8352 

7530-00-222-3456 

7530-00-286-9055 
Tape.  Postage  Meter  (IB) 

7530-00-912-3924 

7330-00-912-3925 

CLASS  7670  | 

Microfiche,  Subject  Headings  and  Name 
Authorities  (SH) 
7670-00-NSH-OOOl  Library  of  Congress 
only  I 

CLASS  7609 

Innerspring  Mattress  Rehabilitation  (w/o 
handles)  (IB) 

Group  1— Less  than  36"  wide 

Group  11—36"  to  41"  wide 

Group  III— Over  41"  to  49"  wide 

Group  IV — Over  49"  wide 
Innerspring  Mattress  Rehabilitation  (w/ 
handles)  (IB) 

Group  I— Less  than  36"  wide 

Group  11—36"  to  41"  wide 

Group  III — Over  41"  to  49"  wide 

Group  IV — Over  49"  wide 

CLASS  7010  I 

Pad.  Floor  Polishing  Machine  (IB) 
7910-00-685-6686 
7910-00-685-6687 
7910-00-685-3908 
7910-00-685-6671 


7910-00-685-3909 

7910-00-685-6672 

7910-00-685-3910 

7910-00-685-6656 

7910-00-685-6657 

7910-00-685-3912 

7910-00-685-6659 

7910-00-685-3915 

7910-00-685-6660 

7910-00-685-3914 

7910-00-685-4239 

7910-00-685-4240 

7910-00-685-4242 

7910-00-685-4243 

7910-00-685-4241 

7910-00-685-4244 

7910-00-685-4245 

7910-00-820-7991 

7910-00-820-7989 

7910-00-820-7990 

7910-00-820-9926 

7910-00-820-9925 

7910-00-820-9924 

7910-00-820-9898 

7910-00-820-7997 

7910-00-820-7996 

7910-00-820-9903 

7910-00-820-9904 

7910-00-820-9905 

7910-00-820-9900 

7910-00-820-9901 

7910-00-820-9899 

7910-00-820-0922 

7910-00-820-9918 

7910-00-820-9917 

7910-00-820-9916 

7910-00-820-9915 

7910-00-820-9914 

7910-00-820-9913 

7910-00-820-9912 

7910-00-820-9911 

7910-00-820-9910 

CLASS  7020 

Broom,  Push  (IB) 

7920-00-267-2967 
Broom,  Upright  (IB) 

7920-00-292-4371 

7920-00-292-4375 

7920-00-292-4372 

7920-00-291-8305 
Broom,  Whisk  (IB) 

79;i0-0O-24O-6350 
Brush,  Chassis  and  Running  Gear  (IB) 

7920-00-255-7536 
Brush,  Cleaning.  Aircraft  (IB) 

7920-00-051-4384 
Brush,  Dusting  (IB)       I 

7920-00-178-8315 
Brush,  Floor  Sweeping  (IB) 

7920-00-243-3407 

7920-00-292-2363 

7920-00-292-2367 

7920-00-264-4638 

7920-00-292-2362 

7920-00-292-2365 
Brush,  Plater's.  Hand  (IB) 

7920-00-267-1215 

7920-00-267-1213 
Brush.  Sanitary  (IB) 

7920-00-772-5800 

7920-00-234-9317 
Brush,  Scrub  (IB) 

7920-00-240-7174 

7920-00-951-8795 
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7920-00-282-2470    Tampico  nbera 

7920-00-282-2460    Styrene  Fibers 

7920-00-297-1511 

7920-00-«19-me2 

7920-00-061-0038 
Biush.  Shoe  and  Stove  (IB) 

7920-00-852-8170 
Brush,  Wire,  Scratch  (IB) 

7920-00-291-5815 

7920-00-282-0246 

7920-00-246-8501 

7920-00-223-7649 

7920-00-289-1259 

7920-00-255-5135 

7920-00-269-0933 
Brush.  Wire.  Stainless  Steel  (IB) 

7920-00-958-1157 
Brush-Set.  Shoe  and  Stove  (IB) 

7920-00-205-0200 
Cloth.  Polishing  (IB) 

7920-00-205-1656 
Cloth.  Wiping  (SH) 

7920-LL-L03-6103 

7920-LL-L03-6134 

Pearl  Harbor  Naval  Shipyard.  Pearl 
Harbor,  HI  only 

Cloth,  Wiping  ("Jean  Cotton")  (SH) 
792O-LL-L01-0013 
7920-LL-L01-0014 

Portsmouth  Naval  Shipyard,  Portsmouth, 
NH  only 
Handle.  Mop  (IB) 

7920-00-205-1168 

7920-00-287-1218 

7920-00-205-1167 

7920-00-550-9902 

7920-00-550-9911 

7920-00-550-0912 

7920-00-998-2485 

7920-00-998-2486 

7920-00-851-0140 

7920-00-851-0142 

7920-00-246-0930 

7920-00-205-1170 
Handle,  Paint  Roller  (IB) 

7920-00-682-6512 
Handle,  Wood  (IB) 

7920-00-177-5106 

7920-00-141-5452 

7920-00-263-0328 
Kit.  Aircraft  Cleaning  (IB) 

7920-00-490-6046 
Mop.  Dusting,  Cotton  (IB) 

7920-00-205-0481 

7920-00-205-0483 

7920-00-245-8289 

7920-00-205-0484 
Mop.  Wet  (IB) 

7920-00-224-8726 
Mop,  Wet.  Cellulose  (Sponge  Refill)  (IB) 

'?926-00-471-2876 
Mop.  Wet.  Cellulose  Complete  (IB) 

7920-00-432-7117 
Mophead.  Dusting.  Cotton  (IB) 

7920-00-634-0201 

7920-00-267-4921 

7920-00-998-2482 

7920-00-998-2483 

7920-00-998-2484 

7920-00-851-0141 

7920-00-205-0485 

7920-00-205-0487 

7920-00-205-0488 
Mophead.  Wet  (IB) 

7920-00-205-0425 

7920-00-205-0428 


7920-00-141-5549 

7920-00-171-1148 

7920-00-141-5550 

7920-00-141-5547 

7920-00-141-5548 

7920-00-141-5544 

7920-00-920-5492 

7920-00-926-5493 

7920-00-826-5494 

7920-00-826-5495 

7920-00-926-5496 

7920-00-926-5497 

7920-00-926-5498 

7920-00-928-5499 

7920-00-926-5501 

7920-00-928-5502 
Pad.  Scouring  (IB) 

7920-00-753-5242 

7920-00-151-6120 
Scraper  and  Squeegee  (IB) 

7920-00-045-2556 
Sponge.  Cellulose  (IB) 

7920-00-161-6219 

7920-00-033-9928 

7920-00-240-2559 

7920-00-884-1116 

7920-00-884-1115 

7920-00-633-9905 

7920-00-240-2555 

7920-00-633-9906 
Sponge.  Plastic  (IB) 

7920-00-633-9908 

7920-00-633-9911 

7920-00-633-9915 

7920-00-685-4152 
Squeegee  (SH) 

7920-00-224-8339 
Squeegee.  Window-Cleaning  (IB) 

7920-00-577-4744 

7920-00-577-4745 

7920-00-577-4746 
Towel.  Machinery  Wiping  (IB) 

7920-00-260-1279 
Towel,  Paper  (IB) 

7920-00-823-9772 

7920-00-823-9773 

CLASS  7M0 

Cloth,  Wiping  (SH) 

7g30-LL-COO-3782 

7930-LL-COO-2768 

Mare  Island  Naval  Shipyard,  CA  only 
Cloth,  Filter  (SH) 

7930-00-NSH-OOOl 

Naval  Supply  Center,  WA  only 

Detergent.  General  Purpose  (IB) 

7930-00-926-5280 

7930-00-357-7386 

7930-00-068-1669 

7930-00-055-6122 

7930-00-177-5243 

7930-00-985-6945 

7930-00-985-6946 

7930-00-530-8067 

7930-00-527-1207 

7930-00-527-1237 

7930-00-055-6121 

7930-00-282-8700 

7930-00-282-8699 

7930-00-985-6911 
Dishwashing  Compound.  Hand  (IB) 

7930-00-880-4454 

7930-00-055-6136 

7930-00-899-9534 
Class  Cleaner  (IB) 


7930-00-664-6910 
Rinse  Additive,  Dishwashing  (IB) 
7930-00-619-8573 
7930-00-619-8575 

CLASS  SOlO 

Aerosol  Paint.  Lacquer  (IB) 

8010-00-721-8742 

8010-00-079-2754 

8010-00-141-2952 

8010-00-721-9743 

8010-00-584-3148 

8010-00-721-9479 

8010-00-141-2950 

8010-00-721-9744 

8010-00-721-8745 

8010-00-865-2389 

8010-00-079-2756 

8010-00-141-2951 

8010-00-584-3149 

8010-00-584-3154 

8010-00-721-8483 

8010-00-883-5329 

8010-00-965-2390 

8010-00-065-2392 

8010^)0-721-8746 

8010-00-721-8747 

8010-00-721-9748 

8010-00-721-8753 

8010-00-141-2958 

8010-00-721-9749 

8010-00-721-8750 

8010-00-721-8754 

8010-00-835-7215 

8010-00-865-2391 

8010-00-290-6983 

8010-00-290-6984 

8010-00-582-5382 

8010-00-584-3150 

8010-00-721-9487 

8010-00-721-9751 

8010-00-721-9752 

8010-00-515-2487 
Enamel  (IB) 

8010-00-067-5436 

8010-00-067-5437 

8010-00-079-2750 

8010-00-079-2752 

8010-00-203-7803 

8010-00-203-7804 

8010-00-079-3750 

8010-00-079-3752 

8010-00-079-3754 

8010-00-079-3756 

8010-00-079-3758 

8010-00-079-3760 

8010-00-079-3762 

8010-00-079-3764 

CLASS  81  OS 

Bag,  Assembly.  Crew  Relief  (IB) 

8105-00-922-9469 
Bag,  Cloth  (IB) 

8105-00-282-8183 
Bag.  Cotton  (IB) 

8105-00-183-6981 

8105-00-281-3924 

8105-00-183-6982 

8105-00-179-0089 

8105-00-271-1511 

8105-00-183-6985 

8105-00-174-0826 

8105-00-183-6989 

8105-00-290-3360 


Bag,  Currency  (IB) 
8105-00-NlB-OOOe 
Bureau  of  Engraving  and  Printing, 
Washington,  D.C.  only 

Bag.  Evidence  (IB) 

8105-00-NIB-OOOl 

8105-00-NIB-0002 

8105-00-NIB-0003 

8105-00-NI&-0004 

8105-OO-NIB-0005 
Bag,  Motion  Sickness  (IB) 

8105-00-835-7212 
Coin  Bags,  (SH) 

8105-00-NSH-0005 

8105-0O-NSH-O006 

8105-00-NSH-OOOe 

8105-00-NSH-OOOg 

8105-00-NSH-OOlO 

8105-0&-NSH-0011 

8105-00-NSH-0012 

CLASS  8110 

Tube.  Mailing  and  Filing  (SH) 
8110-00-412-4410 

CLASS  S11S 

Box,  Set-Up.  Mailing  Dental  (IB) 

811W)0-511-5750 
Box,  Shipping  (IB) 

8115-00-787-2142 

8115-00-787-2147 

8115-00-101-7647 

8115-0(X-101-7638 

8115-00-787-2146 

8115-00-787-2148 

8115-01-019-4085 

8115-01-019-4084 

8115-01-057-1244 

8115-01-057-1243 

8115-01-057-1245 

811S-00-192-1603 

8115-00-192-1604 

8115-00-192-1605 

8115-01-093-3730 
Box.  Wood  (SH) 

8115-00-935-5887 

8115-00-035-6518 

8115-00-935-6525 

8115-00-935-6528 

8115-00-935-6527 

8115-00-935-6528 

8115-00-935-6530 

8115-00-935-6532 

8115-00-935-6531 
Box.  Wood.  Nailed  (SH) 

8115-01-M00-0081 

Pine  Bluff  Arsenal,  AR  only 
Wood  Container  (SH) 

8115-L1-599-7220 

8115-L1-599-7320 

8115-L1-599-7820 

8115-L1-599-8020 

8115-L1-599-8120 

8115-L1-599-7920 

8115-L1-465-0920 

8115-L1-465-1020 

8115-L1-486-4120 

Robins  AFB,  GA  only 

CLASS  81 3S 

Block,  Currency  Packing  (IB) 

BEP  Stock  « IM391 
Chipboard  (IB) 


8135-00-290-0336 
8135-00-782-394« 
8135-00-782-3951 
8135-00-579-8457 

CLASS  8140  I 

Pallet  Assembly  (SH) 
8140-01-050-9789 

CLASS  831 S 

Sewing  Kit  (SH) 
8315-01-090-5823 
8315-01-222-0680 

CLASS  8340 

Cover,  Tent  (SH) 

8340-00-262-2397 
Line,  Tent  (SH) 

8340-00-263-0254 

8340-00-263-025$ 

8340-00-252-2288 

8340-00-252-2271 

8340-00-252-2278 

8340-00-252-2291 

8340-00-556-9689 

8340-00-252-2280 

8340-00-252-2282 

8340-00-252-2297 

8340-00-252-2293 
Pin,  Tent,  Aluminum  (SH) 

8340-00-261-9749 
Pin,  Tent,  Wood  (SH) 

8340-00-261-9750 

8340-00-261-9751 

8340-00-261-9752 
Pole  Section,  Tent  (SH) 

8340-00-223-7849 
Shelter  Half,  Tent,  Incomplete  (SH) 

8340-00-577-4168 
Shelter  Half,  Tent,  Complete  (SH) 

8345-01-026-6096 

CLASS  8345 

Case,  Flag,  Interment  (IB) 

8345-00-782-3010 
Flag,  Signal  (IB) 

8345-00-935-0588 

8345-00-935-0580 

8345-00-935-0590 

8345-0&-935-0591 

8345-00-935-0592 

8345-00-935-0594 

8345-00-935-0596 

8345-00-935-05^ 

8345-00-935-0596 

8345-00-935-0590 

8345-00-935-0602 

8345-00-935-0601 

8345-00-935-0605' 

8345-00-935-0606 

8345-00-935-0633 

8345-00-935-1840 

8345-00-935-0634 

8345-00-935-0638 

8345-00-935-0630 

8345-00-935-0640 

8345-00-926-9977 

8345-00-926-9216 

8345-00-926-9978 

8345-00-926-6804 

8345-00-926-6806 

8345-00-926-997B 

8345-00-926-6807 

8345-00-926-6809 


8345-00-926-9080 

8345-00-928-0219 

8345-00-935-0582 

8345-00-926-9984 

8345-00-926-6003 

8345-00-92&-9985 

8345-00-935-0619 

8345-00-935-1830 

8345-00-035-0620 

8345-00-935-0623 

8345-00-935-0409 

8345-00-035-0624 

8345-00-935-0445 

8345-00-926-6803 

8345-00-935-0446 

8345-00-026-6805 

8345-00-935-0447 

8345-0O-O2&-O987 

8345-00-935-0448 

8345-00-92&-6810 

8345-00-026-0988 

834&-00-035-0450 

8345-00-935-0451 

8345-00-935-0453 

8345-00-026-6002 

8345-00-026-6814 

8345-00-035-0436 

8345-00-935-0437 

8345-00-035-0438 

8345-00-935-0408 

834&-OO-935-0441 

8345-00-935-0442 

8345-00-035-0464 

8345-00-035-0465 

8345-00-035-0466 

8345-00-935-0467 

8345-00-935-0468 

8345-00-935-0470 

8345-00-935-0471 

8345-0O-g3S-O473 

8345-00-035-0474 

8345-00-035-0475 

8345-00-035-0478 

8345-00-935-0480 

8345-00-935-0483 

8345-00-935-0484 

8345-00-935-0626 

8345-00-935-1838 

8345-00-935-0627 

8345-00-935-0407 

8345-00-935-0630 

8345-00-035-0631 
Flag,  Signal,  Vehicle,  Danger  Red  (IB) 

8345-00-260-2724 
Pennant,  Signal,  and  Special  Flags  (IB) 

8345-00-935-0420 

8345-00-935-0517 

8345-00-935-4755 

8345-00-825-1847 

8345-00-035-3201 

8345-00-935-4756 

8345-00-935-0522 

8345-00-914-6086 

8345-00-935-4753 

8345-00-935-4754 

8345-00-935-0404 

8345-00-035-0514 

8345-00-825-1868 

8345-00-935-0406 

8345-00-935-0509 

8345-00-926-5988 

8345-00-935-0512 

8345-00-921-4497 

8345-00-935-3199 

8345-00-825-1839 
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834S-OO-035-O52B 
8345-00-014-«078 
834&-00-814-WBO 
834S-00-ei4-«0e3 
8345-00-935-0524 
8345-00-826-5967 
8345-00-926-5966 
8345-00-935-OS38 
8345-00-926-5991 
8345-00-625-1840 
8345-00-935-0521 
8345-00-914-6067 
8345-00-026-6026 
8345-00-935-0403 
8345-00-935-0536 
8345-00-926-9210 
8345-00-926-9213  " 
8345-00-926-6028 
8345-00-935-0508 
8345-00-935-0519 
8345-00-935-0415 
8345-00-914-6085 
8345-00-926-9215 
8345-00-935-0411 
8345-00-926-9212 
8345-00-914-7411 
8345-00-914-6079 
8345-00-914-6082 
8345-00-935-0523 
8345-00-935-0417 
8345-00-828-5090 
8345-00-935-0421 
8345-00-926-9207 
8345-^)0-93&-0542 
8345-00-935-0520 
8345-00-935-0492 
8345-00-935-0493 
8345-00-926-9214 
8345-00-935-0513 
8345-0b-935-0490 
8345-0O-835-O49S 
8345-00-826-8208 
8345-00-835-0518 
8345-00-835-0511 
8345-00-914-6064 
8345-00-835-0405 
8345-00-835-0410 
8345-00-835-0526 
8345-00-914-6075 
8345-00-814-6077 
8345-00-814-6081 
8345-00-835-0419 
8345-00-835-0416 
8345-00-835-0537 
8345-00-835-0538 
8345-00-835-0540 
8345-00-635-0541 
8345-00-826-8211 
8345-00-935-0499 
8345-00-935-0500 
8345-00-935-0501 
8345-00-825-1818 
8345-00-935-0497 
8345-00-935-0504 
8345-00-935-1841 
8345-00-835-0418 
8345-00-825-1819 
8345-00-826-1551 
8345-00-835-0503 
8345-00-835-0534 
8345-00-935-1843 
8345-00-926-1548 
8345-00-926-1549 
8345-00-928-1552 
Streamer,  Warning,  Aircraft  (IB) 
8345-00-863-^70 


Cover,  Service  Cap  (IB) 

8405-01-046-8544 

8405-01-046-8545 
Liner.  Poncho,  Wet  Weather  (IB) 

8405-00-889-3663 
Poncho.  Wet  Weather  (IB) 

8405-01-100-0976 

CtAMMIS 

Apron,  Construction  Worker's  (IB) 

8415-00-205-3885 

8415-00-257-4290 
Apron,  Food  Handler's  (IB) 

8415-00-255-6577 

6415-00-634-0205 

6415-00-051-1173 

8415-00-045-0587 
Apron.  Food  Handler's  [SH] 

6415-00-899-3028 
Apron.  Impermeable  (SH) 

8415-00-062-6106 
Apron.  Laboratory  (SH) 

8415-00-634-5023 
Band.  Helmet,  Camouflage  (IB) 

B415-01-11O-9981 
Cap,  Food  Handler's  (IB) 

8415-00-234-7677 

8415-00-234-7678 

8415-00-234-7679 
Cover,  Helmet  (IB) 

8415-00-105-0605 
Cover,  Helmet.  Camouflage  Pattern  (IB) 

8415-01-092-7514 

8415-01-092-7515 
Cover,  Helmet,  Chemical  Protective  (IB) 

8415-01-111-0028    (75.000  eadi  annually) 
Cover,  Helmet.  Desert  Camouflage  (SH) 

8415-01-103-1340 

8415-01-103-1350 
Hood,  Anti-Flash  (SH) 

8415-00-275-3159 
Hood,  Spray  Painter's  Protective  (SH) 

8415-00-NSH-OOOl 

Pearl  Harbor  Naval  Shipyard.  HI  only 
Liner,  Coat,  Cold  Weather  (IB) 

8415-00-782-2686 

8415-00-782-2887 

8415-00-782-2888 

8415-00-782-2889 

8415-00-782-2890 

8415-01-062-0679 

All  Gov't  requirements  except  for  Memphis 
Depot.  TN 

Liner,  Trousers,  Cold  Weather  (IB) 

8415-01-180-0370 

8415-01-180-0371 

8415-01-180-0372 

8415-01-180-0373 

8415-01-180-0374 

8415-01-180-0375 

8415-01-180-0376 

8415-01-180-0377 
Mask.  Extreme  Cold  Weather  (SH) 

8415-01-006-3468 
Pad,  Helmet,  Flight  Deck  Crewman's  (IB) 

8415-00-178-6830 

8415-00-178-6831 
Socks.  Extreme  Cold  Weather  (SH) 

8415-00-177-7992 

8415-00-177-7993 

8415-00-177-7994 

8415-01-057-3503 
Traffic  Safety  Clothing  (See  Class  8465  also) 
(IB) 


8415-00-177-4978 
8415-00-177-4974 


Footwear  Cover  (IB) 

843O-01-196-8394 

6430-00-580-1205 

8430-00-580-1206 

8430-00-591-1350 

6430-01-162-4453 
Slide  Fastener  Unit.  Laced  Boot  (IB) 

6430-00-465-1888 

8430-00-465-1880 

8430-00-465-1860 


Belt.  Coat  (IB) 

8440-00-261-4965 

8440-00-261-4966 
Belt.  Trousers  (IB) 

6440-00-270-0535 

8440-00-412-2309 

8440-00-573-1666 

8440-00-270-0538 

8440-00-412-2312 

644O-00-573-1765 

8440-00-270-0537 

8440-00-412-2314 

8440-00-573-3727 

6440-00-290-0567 

8440-00-052-9738 

8440-00-290-0668 

8440-00-052-8739 

8440-00-260-5311 

8440-00-052-9740 

8440-00-634-5632 

6440-00-753-6363 

8440-00-577-4177 

8440-00-753-6364 

8440-00-577-4178 

8440-00-753-6365 

8440-00-270-0541 

8440-00-412-2326 

8440-00-270-0542 

8440-00-412-2341 

8440-00-270-0543 

8440-00-412-2342 
Handkerchief.  Man's  (SH) 

8440-00-261-4246 
Neckerchief  (IB) 

8440-01-198-5175 
Neckerchief,  Camouflage,  Desert  (IB) 

8440-01-103-5981 

8440-01-148-4549 
Necktie  (IB) 

8440-01-156-0373 

8440-01-171-7571 

8440-01-190-0066 
Scarf,  Man's,  Wool  (SH) 

8440-01-005-2558 

8440-00-160-6843 

8440-00-823-7520 
Suspenders,  Trousers  (IB) 

8440-00-221-0852 

CLASS  S44S 

Belt,  Trousers,  Cotton  (IB) 

6445-01-068-8339 

8445-01-068-8340 

8445-01-075-0013 

8445-01-075-0014 

8445-01-075-0015 
Scarf,  Neckwear  (IB) 

8445-00-549-5363 


CLASS  MSS 

Holder.  Identification  (IB) 

8455-00-988-9730 
Scarf.  Branch  of  Service  (IB) 

8455-00-916-8398 

8455-00-405-2294 

8455-00-985-7336 

8455-01-078-0745 

CLASS  •4M 

Briefcase  (SH) 

8460-01-193-9769 
Kit  Bag.  Flyer's  (IB) 

8460-00-606-8366 

8460-00-883-8673 

CLASS  •4as 

Bag.  Barrack  (IB) 

8465-00-530-3692 
Bag.  Carrying  (IB) 

8465-01-216-6259 
Bag.  Laundry  (SH) 

8465-00-616-9576 
Bag.  LaUndry.  Self-Closing,  Ropeless  (SH) 

8465-00-656-0816 
Bag,  Personal  Effects  (SH) 

8465-00-174-0808 
Bag,  Sleeping,  Firefighter's  (IB) 

8465-00-081-0798 
Bag.  Soiled  Clothes  (SH) 

8465-00-122-3869 
Bag.  Soiled  Clothes.  Submarine  (IB) 

8465-00-762-7671 
Belt.  Individual.  Equipment.  Nylon.  LC-1  (IB) 

8465-00-001-6487 

8465-00-001-6488 

8465-01-120-0674 

8465-01-120-0675 
Belt.  M.P.  (IB) 

8465-00-527-8843 
Binding.  Snowshoe.  Universal  (IB) 

8465-00-965-2175 
Canteen.  Water.  Plastic  (IB) 

8465-01-115-0026 
Carrier.  Intrenching  Tool  (IB) 

8465-00-001-6474 
Case.  Field.  First  Aid  (IB) 

8465-00-935-6814 
Case.  Maintenance  Equipment,  Small  Arms 
(IB) 

8465-00-781-9564 
Clipboard,  Pilot's  (SH) 

8465-01-012-9174 
Clothes  Stop  (IB) 

8465-00-377-5701 
Cover.  Field  Pack,  Camouflage  (IB) 

8465-01-103-0659 
Cover,  Field-Pack,  Camouflage,  White  (SH) 

8465-00-001-6478 
Cover,  Water,  Canteen  (IB) 

8465-00-118-4956 
Fieldpack.  Canvas  (SH) 

8465-00-205-3493 
Lanyard.  Pistol  (SH) 

8465-00-262-5237 

8465-00-965-1705 
Mat.  Sleeping,  Cold  Weather  (SH) 

8465-01-109-3369 
Necklace,  Personnel,  Identification  (SH) 

8465-00-261-6629 
Pack,  Personal  Gear  (SH) 

8465-01-141-2321 
Pocket,  Ammunition  Magazine  (IB) 

8465-00-782-2239 

8465-00-261-4983 
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Protector,  Trousers,  Pistol  Holster  (IB) 

8465-00-682-6741 
Sheath,  Ax  (SH) 

8465-01-110-2078 
Sheath,  Brush  Hook  (Bush)  (SH) 

8465-01-136-4720 
Sheath,  McLeod  Tool  (SH) 

8465-01-136-4718 
Sheath.  Pulaski  Tool  (SH) 

8465-01-067-9919 
Sheath.  Shovel.  Hand  (SH) 

8465-01-136-4719 
Strap.  Shoulder,  Quick  Release,  Right  Hand 
(IB) 

8465-01-078-9282 
Strap,  Waist,  with  Pad,  LC-2  (IB) 

8465-01-075-8194 
Strap.  Webbing,  Cargo,  Tie-Down  (IB) 

8465-00-001-6477 
Strap,  Webbing,  Frame  Attaching  (IB) 

8465-01-151-2891 
Strap.  Webbing,  Waist.  LC-1  (IB) 

8465-00-269-0481 
Strap,  Shoulder.  Quick  Release,  Left  Hand 
(IB) 

8465-00-269-0482 
Suspenders.  Individual  Equipment  Belt  (IB) 

8465-00-001-6471 
Traffic-Safety  Clofting  (IB) 

8465-00-177-4975 

8465-00-177-4976 

8465-00-177-4977 
Whistle.  Ball,  Plastic  (IB) 

8465-00-254-6808 

CLASS  8470 

Headband,  Ground  Troop,  Helmet  Lirter  (IB) 
8470-00-153-6671 

Mechanicsburg,  PA  and  Richmond,  VA 
only 

Headband.  Ground-Troop'/Parachutists' 
Helmet  (IB) 

8470-01-092-8493 

8470-01-092-8492 
Neckband.  G.T.,  Helmet  Liner  (IB) 

8470-00-753-616e 
Pad,  Parachutists'  Helmet  (IB) 

8470-01-092-849* 
Strap,  Chin,  Ground  Troops'/Parachutists' 
Helmet  (IB) 

8470-01-092-7534 
Strap,  Chin,  Parachutist  Steel  Helmet  (IB) 

8470-00-032-2737 
Strap,  Retention,  Parachutists'  Helmet  (IB) 

8470-01-092-7524 
Strap,  Soldier's  Steel  Helmet  M-^1  (IB) 

8470-00-030-6003 
Suspension  Assembly,  Liner.  Helmet  (IB) 

8470-00-880-6814 
Suspension- Assembly.  Ground  Troops'/ 
Parachutist  (IB) 

8470-01-092-7516 

8470-01-092-7517 

8470-01-092-7518 

8470-01-092-7519 

CLASS  8S20 

Soap.  Toilet  (IB) 
8520-00-228-0598 
8520-01-058-7463 
8520-00-141-2519 

CLASS  891 S 

Potatoes.  White,  Fresh  (SH) 


8915-00-456-6111     Whole 
8915-00-228-1945     Diced 

DLA  in  North  Carolina  and  South  Crolina 
only 

CLASS  8870 

Food  Packet.  Survival.AircraFt,  Uh  Raft. 
Indiv.  (SH) 
8970-01-028-9406 

CLASS  980S 

Holder,  Card-Label  (mj) 

9905-00-866-0334 
Plate.  Marking,  Blank  (SH) 

9905-00-473-6336 
Sign-Kit,  Vehicle  (SH) 

9905-00-565-6287      j 
Tag,  Key  (SH)  1 

9905-00-245-7826 
Tag.  Marker  (SH) 

9905-00-537-8954 

9905-00-537-8955 

9905-00-537-8956 

9905-00-537-8957 
Tree  Shade  (SH) 

9905-00-NSH-OOOl    8'X12'' 

9905-O0-NSH-O153    8'  X 16" 
BLM  and  U.S.  Forest  Service, 
Washington  and  Ck«gon  only 

CLASS  9920  I 

Ash  Receiver.  Tobacco  (IB) 

9920-00-682-6757 
Cleaner.  Tobacco  Pipe  (SH) 

9920-00-292-9946 

U.S.  PosUl  Service  Itens 

Divider,  Separation  (SH) 

P.S.  #01037-A 

P.S.  #01037-B 
Lead  Seal  with  Cord  Attachment  (SH) 

P.S.  #0815 
Market,  I.D..  Plastic  (SH) 

P.S.  #01036 

PS.  #01036-A 

P.S.  #01O36-B 

P.S.  #01036-C 

PS.  #01036-D 

P.S.  #01036-E 

P.S.  #01036-F 
Pallet.  P.S.,  Material  Handling  (SH) 

3990-00-NSH-OOOe 

Postal  Service,  Western  Area  Supply 
Center  only 

Pocket,  Imitation  Leather  (SH) 

P.S.  #D-1200-G 
Safety  Guard  (SH) 

P.S.  #1075-B 
Seal.  Metal  Band  (SH) 

P.S.  #0816-A 

PS.  #0816-B 
Seat  Assembly,  Complete  (SH) 

P.S.  #054-A 
Seat  Cover  (SH) 

P.S.  #054-B 
Strap.  Mail  Tray  (IB) 

PS.  #01067 
Strap,  Tie,  Mail  Carrier'!,  with  buckle  (IB) 

8465— D-1216D 

8465— D-1216E 

8465— D-1216F 


Hem 
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Military  Resale  Commodidefl 

Procedures  foi  ordering  military  resale 
commodities  are  contained  in  S  51-5.6,  Code 
of  Federal  Regulations,  Title  41. 


39857 


Item 
No. 


Item 
No 


060 
061 
062 
083 
064 
065 
066 
067 
068 
204 
500 
501 
503 
504 
510 
519 

520 

521 
522 
523 
524 
525 
526 
527 
528 
529 

541 
542 
543 
544 
554 
555 
55o 
557 
563 
564 
568 
570 
574 
575 
578 
577 
578 
593 
594 
596 

597 
596 
599 

721 
723 
727 
730 
754 
755 
756 
901 
902 
903 
904 
905 
907 
908 
909 
912 
914 
915 
916 
918 
919 
920 
921 
922 
923 
924 
925 
926 
927 
928 
931 
933 
934 


Item  Name 


RoDer  ban  pen,  red  (IB) 

FtoNer  baH  pen,  blue  (IB) 

Roller  ban  pen.  blacfc  (IB) 

Retractabia  pen,  Uack  (IB) 

Retractable  pen,  blue  (IB) 

Ultra  tna  tip  marker,  red  (IB) 

Ultra  fine  tip  marker,  blue  (IB) 

Ultra  fine  tip  marker.  Mack  (IB) 

Rand,  mechanical,  0.5  mm  lead  (IB) 

Cleaner,  tobacco,  pipe  (SH) 

Room  air  freshener  (IB) 

Oeodofizer,  toiM  boiol  (IB) 

Boiwl  deodorizer  (IB) 

Bowl  deodorizer  (IB) 

Cleaner,  all  purpose  (IB) 

Fabric  softener  sheets.  reusAUe.  8-%  «  4'  (80  count) 

(IB) 
Fabric  softener  sheets,  reusable,  B-%  x  4'  (40  count) 

(IB) 
Candle,  air  frssheninB.  fruit  (IB) 
Candle,  air  Irashaning.  holiday  (IB) 
Candto.  air  freshening,  floral  (IB) 
Candto.  air  freshening,  beny  (IB) 
Candta.  air  freehening.  foiasl  (IB) 
Candto.  air  (reahaning.  carnival  (IB) 
Candto.  air  freshsning.  tasttval  (IB) 
Candta.  air  freshening,  harbri  (IB) 
Candle,  air  fraahaning.  aaaorted  scents  wUh  holders 

(IB) 
Scniibsr,  bathroom.  wHh  hwidto  (IB) 
ScnMier.  Uichen.  aiith  h«K«e  (IB) 
Scrubber,  grll  A  gsraga.  niilh  handto  (IB) 
ScfUibar,  nylon  net  over  polyurathMie  pad  OB) 
Scnjbbar.  nyloa  redangulw  (IB) 
ScrtObsr.  kitchen.  4-H  x  3-W,  x  'y.,'  (IB) 
Scrubber,  bathroom.  4-%  x  i-V„  x  '%,-  (18) 
Saubber,  general  houaahold.  6-H  x  3-*..  x  1'  (IB) 
Scrubber,  plastK,  tor  Mton  (IB) 
Scnjbbar.  itainliss  steal  (IB) 
Board,  ironing,  tabta  tap  (IB) 
Ctolhespina.  plastk:  (IB) 

Clothesliiis.  plastic  rayon  rainlorcad.  100-fl  (IB) 
Sponge.  oekAiea.  5-W  x  3-H  x  l-Vi"  (18) 
Sponge.  eaUoaa,  7-H  x  4  x  }-%•  (IB) 
Sponge.  oeMoaa.  5-*i  x  3-S  x  f  (IB) 
Sponge.  caUoaa.  S-W  x  3-H  x  H'  (IB) 
Sponge,  bath,  circular  (B) 
Sw«tar,  fly.  plaslic  (18) 
Cutlery  set.  plaslic  heavy  duty  (8  aa  knivaa.  forks. 

ipoons)(l8) 
Knives,  plastic  heavy  duty  (») 
Forks,  plaslic  heavy  duly  (IB) 
Spoons,  plastic  heavy  duly  (IB) 
Pamt  roier  cover,  economy.  9'  (B) 
Paint  iotar  cover,  a*  purpoea,  9'  (B) 
Paint  rolar  covar,  high  pie.  r  (B) 
Paint  roller  cower,  tor  rough  aurfaoea.  9*  (B) 
PMow.  Standard.  20'  x  28'  (18) 
PHtow.  Ouaan.  20*  x  30'  (IBJ 
P«0«f.  King.  20'  x  36'  (B) 
Braotn.  mixed  fiber  (B) 
Broom,  puah.  Moar/auktoor,  54'  handto  (B) 
Broom,  partor,  oom.  madkim  weighl  (B) 
Broom,  com,  plaalie  cap  (B) 
Broom,  plastk:  MamanL  Ragged  ends  (IB) 
Broom,  plaslic  fitamanl.  angle  cut  (») 
Broom,  plaslic  fitomsnt.  angle  UN  (IB) 
Broom,  whisk,  com  (B) 
Bnjsh.  km,  piasttc  filMnant  (IB) 
Bnn^  barbecue,  wi««  scraper  (IB) 
Bnah.  couMsr.  plastc  (B) 
Brush,  bowl.  sw«ary.  nyton  filament  (IB) 
Bnjah.  scn4>.  housahoW  (») 
Bnjsh.  scrub,  pisslk:  btock.  vinyl  filament  (IB) 
Handto.  mop.  spring  lever,  for  wet  mopheads  (IB) 
Mop.  ani^amalic  («) 
Appkcalor,  wax.  loam  btock  (IB) 
Mop.  automatic,  btock  sponge  (18) 
Mop,  btock  sponge,  with  scni>  strip  bn«h  (B) 
Mop,  dusting,  nyton  (B| 
Mop.  sttck.  orton/rayon  yam.  wet  (IB) 
Mop.  skck.  rsyon  yam.  wet  (B) 
Mop.  sikik.  oolton  yam.  wet  (B) 
Refifi.  tor  #921  (B) 

Roflfi.  mop,  aiMmatto.  btock  spongsL  far  923  (B) 
Refifi,  mop,  btock  sponge,  lor  924  (B) 


938 
937 
940 
941 
942 
943 
944 
945 
946 
947 
946 
949 
950 
v5o 
956 
957 
959 
962 
964 
965 
970 
971 
972 
973 
974 
975 
977 
978 
979 
960 
983 
988 


Item  Name 


Mophead.  otlon/rayon  yam,  wet  (IB) 

Mophead,  cotton  yam.  wet  (IB) 

Towel,  heritage  design  (IB) 

Ctoth,  dish,  knitted  cotton  (IB) 

Dish  ctoth,  heritage  design  (16) 

Towel,  modem  design  (IB) 

Dish  ctoth,  modem  design  (IB) 

Towel,  kitchea  cotton  (IB) 

PothoWsr,  quilted,  cothxi  (IB) 

Oven  milt,  modem  design  (16) 

Pothokter,  modem  design  (IB) 

Mitt,  oven,  quilted,  cotton  (IB) 

Mop,  dish  snd  bottle,  wood  handle  (IB) 

Bn«h,  vegetable/utiMy.  plastk:  filamenl  (IB) 

Bnoh,  bottle,  nykm  filament  (IB) 

Bnjsh,  dish  snd  pan,  nyton  filament  (IB) 

Bnish,  pastry  and  basting  (IB) 

Cover,  irorang  boerH.  sikcone  and  pad.  poly  toam  (IB) 

Covar,   ironing  board,   sikcone,   double  ooeted  (IB) 

Cover,  irorang  board,  cotor  coated  (IB) 

Bag,  washing  machine,  nyton  with  zipper  (IB) 

Towel  dWi.  kadHional  design  (IB) 

Dish  ctolh.  trsdiltonsi  design  (IB) 

Towel,  comemporsry  deeign  (IB) 

Dish  ctolh,  contemporary  design  (IB) 

Oven  mitt  tradMnnsI  design  (18) 

Oven  mm,  contemporary  design  (B) 

Pot  hoktor,  contemporary  deeign  (IB) 

Pol  hokler,  tradMtonal  dnign  (IB) 

Ctolh.  all  purpose,  cotton  (IB) 

Ctoth,  duskng  (IB) 

Ctolh,  mat\.  face  (IB) 

Ojslpan.  plastic  (IB) 


Services 

Administrative  Services 
Department  of  Commerce: 
Herbert  Hoover  Building,  14th  and 

Constitution  Avenue,  NW.,  Washinoton, 

DC  (SH) 
Department  of  Defense: 
DCASR  Building  B-95,  805  Walker  Street, 

Marietta,  Georgia  (SH) 
Department  of  Transporation: 
FAA  Regional  Office.  East  Point,  Field 

Facilities  and  Accounting  Office, 

Hapeville,  Georgia  (SH) 
Environmental  Protection  Ajjency: 
1860  Lincoln  Street,  Denver,  Colorado  (SH) 
Marfair/Fairchild  Building,  Washington, 

DC  (SH) 
Waterside  Mall  Complex,  Washinoton  DC 

(SH) 
345  Courtland  Street,  NE.,  Atlanta,  Georgia 

(SH) 
General  Services  Branch.  230  South 

Dearborn  Street,  Chicago,  Illinois  (SH) 
Beltsville  Research  Laboratory,  Beltsville, 

Maryland  (SH) 
6100  Executive  Boulevard,  Rockville, 

Maryland  (SH) 
9100  Brookville  Road,  Silver  Spring, 

Maryland  (SH) 
28  Federal  Plaza,  New  York,  New  York 

(SH) 
6th  and  Walnut  Street  Philadelphia, 

Pennsylvania  (SH) 
Crystal  Mall  Complex,  Arlington,  Virginia 

(SH) 

Assembly 

Department  of  Defense: 
Belt,  Trousers  (IB) 
Food  Packet.  Long  Range  Patrol  (8970-00- 

926-8222)  (SH) 
Food  Packet,  Survival.  Abandon  Ship 

(8970-00-299-1365)  (IB) 
Food  Packet,  Survival.  General-Purpose, 

Individual  (897(M)0-082-5665)  (IB) 


General  Services  Administration: 
Living  Kit,  Basic  and  Supplemental  (SH) 

Bursting  and  Packaging  of  Commemorative 
Stamps 

U.S.  Postal  Service: 
Washington.  DC  (SH) 

Cage  Cleaning 

Department  of  Health  and  Human  Services: 
Food  and  Drug  Administration.  Federal 
Office  Building  #a  200  C  Street.  SW., 
Washington,  DC  (SH) 

Cardboard  and  Paper  Scrap  Recovery 
Department  of  Army: 
New  Cumberland  Army  Depot. 
Pennsylvania  (SH) 
Department  of  Energy: 
Bonneville  Power  Administration,  Portland, 
Oregon  (SH) 

Carpet  Cleaning 

General  Services  Administration: 
Portland.  Oregon,  plus  10-mile  radius  (SH) 

Carwash 

Department  of  Interior 
Bureau  of  Land  Management,  Medford 

District  Office.  3040  Biddle  Road, 

Medford,  Oregon  (SH) 

Catering  Service 
Department  of  Air  Force: 
Military  Entrance  Processing  Station, 

Jackson,  Mississippi  (SH) 
Department  of  Army: 
New  Cumberland  Army  Depot.  Military 

Entrance  Processing  Station.  Building 

521,  New  Cumberiand,  Pennsylvania 

(SH) 

Commissary  Shelf  Stocking 
Department  of  Navy: 
Naval  Air  Station,  Alameda,  California 

(SH) 
Naval  Air  Station,  Long  Beach.  California 

(SH) 
Naval  Air  Station,  Miramar.  San  Diego. 

California  (SH) 
Naval  Air  Station,  North  Island,  San  Diego, 

California  (SH) 
Naval  Station,  San  Diego.  California  (SH) 
Naval  Training  Center,  San  Diego, 

California  (SH) 
Mare  Island  Naval  Shipyard.  Vallejo, 

California  (SH) 
Naval  Air  Station.  Pensacola,  Florida  (SH) 
Naval  Air  Station,  Barbers  Point.  Oahu. 

Hawaii  (SH) 
Naval  Base.  Pearl  Harbor,  Hawaii  (SH) 
Naval  Training  Center,  Great  Lakes,  Illinois 

(SH) 
Naval  Air  Station,  Brunswick,  Maine  (SH) 
Naval  Air  Station.  Patuxent  River, 

Maryland  (SH) 
Naval  Construction  Battalion  Center, 

Gulfport.  Mississippi  (SH) 
Naval  Air  Station.  Fallon.  Nevada  (SH) 
Naval  Administrative  Unit.  Scotia,  New 

York  (SH) 
Naval  Station,  Roosevelt  Roads.  Puerto 

Rico  (SH) 
Naval  Education  Training  Center,  Newport, 

Rhode  Island  (SH) 
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Naval  Station  and  Naval  Weapons  Station, 

Charleston,  South  Carolina  (SH) 
Branch  Commissary  Store,  Little  Creek 

Naval  Amphibious  Base,  Building  3324, 

Norfolk,  Virginia  (SH) 
Naval  Station.  Norfolk.  Vtigtma  (SH) 
Branch  Commissary  Store,  Building  350, 

Norfolk  Naval  Shipyard,  Portsmouth. 

Virginia  (SH) 
Naval  Air  Station.  Oceana,  Virginia  Beach, 

VirgiaiaiSH) 
Naval  Subraarioe  Base,  Bangor, 

Washington  (SH) 
Naval  Air  Station.  Whidbey  Island,  Oak 

Harfeor,  Washington  (SH) 
Naval  Support  Activity,  Sand  Point, 

Seattle.  Washington  (SH) 

Commissary  Shelf  Stocking  and  Custodial 
Service 

Department  of  Air  Force: 
Gunter  Air  Force  Station,  Alabama  (SH) 
Maxwell  Air  Force  Base,  Alabama  (SH) 
Eielson  Air  Force  Base.  Aiaska  (SH) 
Elmendorf  Aif  Force  Base,  Alaska  (SH) 
Little  Rock  Air  Force  Base,  Arkansas  (SH) 
George  Air  Force  Base,  California  (SH) 
Lowry  Air  Force  Base.  Colorado  (SH) 
Homestead  Air  Force  Base,  Florida  (SH) 
Robins  Air  Force  Base.  Georgia  (SH) 
Hickam  Air  Force  Base.  Hawaii  (SH) 
Mountain  Home  Air  Force  Base,  Idaho  (SH) 
Scott  Air  Force  Base,  Illinois  (SH) 
McConnell  Air  Force  Base,  Kansas  (SH) 
Hanscom  Air  Force  Base,  Massachusetts 

(SH) 
Columbus  Air  Force  Base,  Mississippi  (SH) 
Nellis  Air  Force  Base,  Nevada  (SH) 
Cannon  Air  Force  Base,  New  Mexico  (SH) 
Criffiss  Air  Force  Base.  New  York  (SH) 
Minot  Air  Force  Base,  North  Dakota  (SH) 
Altus  Air  Force  Base,  Oklahoma  (SH) 
Myrtle  Beach  Air  Force  Base,  South 

Carolina  (SH) 
Shaw  Air  Force  Base.  South  Carolina  (SH) 
Goodfellow  Air  Force  Base,  Texas  (SH) 
Lackland  Air  Force  Base,  Texas  (SH) 
Randolph  Air  Force  Base.  Texas  (SH) 
Sheppard  Air  Force  Base,  Texas  (SH) 
Francis  E.  Warren  Air  Force  Base. 

Wyoming  (SH) 
Department  of  Army: 
FoH  Benjamin  Harrison.  Indiana  (SH) 

Commissary  Warehousing  Service 
Department  of  Air  Force: 
Columbus  Air  Force  Base,  Mississippi  (SH) 

Currency  Pacliciging 

Department  of  Treasury: 

Bureau  of  Engraving  and  Wnting. 
Washington.  DC  (SH) 

Document  Destruction 
Department  of  Treasury; 
Internal  Revenue  Service,  Cincinnati 
Service  Center.  200  West  Fourth  Stieet, 
Covington,  Kentucky  (SH) 

Drill  Sharpening 
Department  of  Navy: 
Naval  Supply  Center.  San  Diego,  California 
(SH) 

Elevator  Operation  Service 
General  Service  Administration; 


Wyoming  Valley  Veterans  Building,  19 
North  Main  Street.  Wilkes-Barre. 
Pennsylvania  (SH) 

Food  Service 

Department  of  Air  Force: 

Sheppard  Air  Force  Base.  Texas  (SH) 

Food  Service  Attendant 

Department  of  Army: 
Consolidated  Enlisted  Dining  Facility, 
Building  61.  Fort  McPherson,  Geoi^ia 
(SH) 
Seneca  Army  Depot,  Romulus,  New  York 
(SH) 

Forms /Publication  Storage  and  Distribution 
Department  of  Treasury: 
Bureau  of  Alcohol,  Tobacco  and  Firearms, 

1200  Pennsylvania  Avenue,  NW., 

Washingfoa  DC  (SH) 

Furniture  Rehabilitation 

General  Service  Administration: 
Altus  Air  Force  Base,  Oklahoma  (SH) 
Lawton,  Oklafcoma  including  Fort  Sill  (SH) 
Oklahoma  City,  Oklahoma,  plus  25-mile 

radius,  including  FAA  and  Tinker  Air 

Force  Base  (SH) 
San  Antonio,  Texas,  plus  40-mile  radius 

(SH) 
Wichita  Falls.  Texas,  including  Sheppard 

Air  Force  B«se  (SH) 
Spokane.  Washington,  plus  30-mi!e  radius 

(SH) 

Furniture  Rehabilitation  (Metal) 
Department  of  Navy: 
Naval  Ordnance  Station,  Louisville. 
Kentucky  (IB) 

Ground  Maintenance 
Department  of  Air  Force: 
26  Buildings,  1  Area,  and  4  Athletic  Fields, 

Edwards  Air  Force  Base.  California  (SH) 
Department  of  Army; 
5  Buildings  and  6  Fields.  Fort  Ord. 

California  (SH) 
Lewiston  Levee  Parkway.  Nez  Perce 

County,  Idako  (SH) 
Bonneville  Lock  and  Dam,  Bonneville, 

Oregon  (SH) 
U.S.  Army  Reserve  Facility-Portland 

(South),  Sears  Hall,  2731  SW  Multnomah 

Boulevard,  Portland.  Oregon  (SH) 
U.S.  Army  Reserve  Facility-Portland 

(West).  Sharff  Hall,  8801  N.  Chautaugua 

Boulevard,  Portland,  Oregon  (SH) 
Asotin  Recreation  Area.  Asotin  County, 

Washington  (SH) 
Cemetery  Grounds  (includes  opening  and 

closing  of  graves).  Fort  Lawton. 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Building  4306, 

Grant  County  Airport,  Moses  Lake, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Mann  Hall,  N. 

4415  Market  Street,  Spokane. 

Washington  (SH) 
U.S.  Army  Reserve  Facility.  N.  3800 

Sullivan  Road,  Trentwood,  Washington 

(SH) 
Vancouver  Army  Barracks.  Vancouver. 

Washington  (SH) 
Department  of  Commerce: 
National  Oceanic  and  Atmospheric 

Administration,  National  Marine 


Fisheries  Service,  2725  Montlake 
Boulevard  East  Seattle,  Washington 

Department  of  Eaei^g^: 
Morgantown  Energy  Technology  Center, 

Morgantown,  West  Virginia  (SH) 
Department  of  Interiar 
Ash  Woods,  Frendi  Drive  and 

Independence  Avenue  to  17th  Siieet  and 

Independence  Avenue.  Washington  DC 

(SH) 
National  Park  Service.  LB)  Memorial 

Grove,  Constitution  Gaiidens. 

Washington,  DC  (SH) 
Department  of  Navy: 
Marine  Corps  Air  Station,  Yuma,  Arizona 

(SH) 
Naval  Weapons  Center.  C!hina  Lake. 

California  (SH) 
Naval  Air  Station,  Recreation  Areas. 

Lemooie,  California  (SH) 
Mare  Island  Naval  Shipyard,  Combat 

Systems  Technical  School  Coraaiand, 

Vallejo,  California  (SH) 
Naval  Air  Station  Miramar,  15  Parcel 

Areas,  San  Diego.  California  (SH) 
Naval  Postgraduate  School,  Monterey. 

California  (SH) 
U.S.  Naval  Security  Activity.  Skaggs  Island, 

Sonoma.  Califoniia  (SH) 
Naval  Ordnance  Station,  Nonindnstrial 

Area,  Indian  Head.  Maryland  (SH) 
Naval  Weapons  Station.  2  Rarka,  S 

Buildings,  and  7  Areas,  Yari(to%*n. 

Virginia  (SH) 
Naval  Air  Station.  Whidbey  Island. 

Washington  (SfQ 
Department  of  Tran^)ortation: 
Federal  Aviation  Administration.  AFSFO. 

55  Midway  Avenue.  Daytona  Beach, 

Florida  (SH) 
Federal  Aviation  Administration  Airway 

Facilities  Sector,  1100  South  Service 

Road.  Atlanta.  Georgia  {SH] 
Federal  Aviation  Administration,  Air  Route 

Traffic  Control  Center,  Ronkonkoma, 

New  York  (SH) 
Federal  Aviation  Administration,  New 

York  TRACON  Facility,  Westbury,  New 

York  (SH) 
Federal  Aviation  Administration,  Air  Roirie 

Traffic  Control  Center,  Leesbjirg,  Virginia 

(SH) 
Department  of  Treasury: 
U.S.  Secret  Service,  Special  Training 

Building  and  Complex,  Beltsvilk, 

Maryland  (SH) 
General  Services  Administration: 
Federal  Center,  620  Central  Avenue, 

Alameda,  California  (SH) 
Federal  Building  and  U.S.  Post  Office.  11000 

Wilshire  Boulevard.  Los  Angelea, 

California  (SH) 
U.S.  Geological  Survey.  345  Middlefield 

Road,  Menlo  Park,  California  (SH) 
Federal  Building,  2fi00  Cottage  Way. 

Sacramento,  Califonna  (SH) 
U.S.  Court  of  Appeals,  7th  and  Mission 

Streets,  San  Francisca  California  (SH) 
Social  Security  Administration  Complex, 

6401  Security  Boulevard.  Bellimore. 

Maryland  (SH) 
Social  Security  Administration  Computer 

Center,  6201  Security  Boulevard, 

Baltimore,  Maryland  (SH) 
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Internal  Revenue  Service  Center,  310 

Lowell  Street,  Andover,  Massachusetts 

(SH) 
U.S.  Customs  House,  6  World  Trade 

Center,  New  York,  New  York  (SH) 
Federal  Building.  1002  NE  Holladay, 

Portland,  Oregon  (SH) 
Pioneer  Courthouse,  520  SW  Morrison. 

Portland.  Oregon  (SH) 
U.S.  Courthouse  620  SW  Main.  Portland. 

Oregon  (SH) 
Wyatl  Federal  Building.  1220  SW  Third. 

Portland.  Oregon  (SH) 
Federal  Building,  500  West  12th, 

Vancouver,  Washington  (SH) 
National  Aeronautics  and  Space 

Administration: 
Goddard  Space  Flight  Center,  Creenbelt, 

Maryland  (SH) 
U.S.  Postal  Service: 
1088  Nandino  Boulevard,  Lexington. 

Kentucky  (SH) 

JANITORIAL/ CUSTODIAL 
Department  of  Agriculture: 
Forest  Service,  Sequoia  National  Forest.  2 

Buildings,  Porterville,  California  (SH) 
Forest  Service,  Coeur  d'Alene  Nursery, 

3600  Nursery  Road,  Coeur  d'Alene,  Idaho 

(SH) 
Forest  Service,  Feman  Ranger  Station,  2502 

E.  Sherman  Avenue,  Coeur  d'Alene, 

Idaho  (SH) 
Wallace  Ranger  District  of  the  Panhandle 

National  Forest,  Coeur  d'Alene,  Idaho 

(SH) 
National  Finance  Center,  NASA  Facility. 

13800  Old  Gentilly  Road,  Building  350. 

New  Orieans,  Louisiana  (SH) 
Umpqua  National  Forest-Radio  Shop,  2691 

NE.  Diamond  Lake  Boulevard.  Roseburg, 

Oregon  (SH) 
Umpqua  National  Forest.  Supervisor's 

Office.  2900  NW.  Stewart  Parkway. 

Roseburg,  Oregon  (SH) 
Department  of  Air  Force: 
5  Buildings.  Bergstrom  Air  Force  Base, 

Texas  (SH) 
Ellsworth  Air  Force  Base.  South  Dakota 

(SH) 
Fairchild  Air  Force  Base,  Washington 

(excluding  USAF  Hospital,  Air  National 

Guard  and  Commissary)  (SH) 
Griffiss  Air  Force  Base.  New  York  (SH) 
Building  1293,  Hill  Air  Force  Base,  Utah 

(SH) 
Department  of  Army: 
National  Defense  University,  Health 

Fitness,  Fort  McNair,  Washington,  DC 

(SH) 
Pentagon  OfTicers  Athletic  Center,  The 

Pentagon,  Washington.  DC  (SH) 
U.S.  Army  Reserve  Center,  John  Williams 

Street,  Attleboro,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center,  Belmont  & 

Manley  Streets,  Brockton,  Massachusetts 

(SH) 
U.S.  Army  Reserve  Center,  915  W.  Chestnut 

Street  Brockton.  Massachusetts  (SH) 
U.S.  Army  Reserve  Center.  675  American 

Legion  Highway,  Roslindale, 

Massachusetts  (SH) 
U.S.  Army  Reserve  Center.  130  Eldridge 

Street.  Taunton.  MassachusetU  (SH) 
U.S.  Army  Reserve  Center,  Fort  Snelling, 

Minnesota  (SH) 


U.S.  Readiness  Group,  Fort  Snelling, 

Minnesota  (SH) 
U.S.  Army  Reserve  Center  #3,  4301 

Goodfellow  Boulevard,  St.  Louis. 

Missouri  (SH) 
U.S.  Army  Reserve  Center.  Ill  Finney 

Boulevard.  Malone.  New  York  (SH) 
U.S.  Army  Reserve  Center,  Burrstone  Road, 

Utica,  New  York  (SH) 
U.S.  Army  Reserve  Center,  Watertown, 

New  York  (SH) 
U.S.  Army  Reserve  Facility,  Salem,  Oregon 

(SH) 
U.S.  Army  Reserve  Center,  3273rd  U.S. 

Army  Reserve  Hospital,  Suites  B  and  C, 

1003  Grove  Road,  Greenville,  South 

Carolina  (SH) 
U.S.  Anny  Reserve  Center,  Center  No.  1. 

2201  Laurens  Road,  Greenville,  South 

Carolina  (SH) 
U.S.  Army  Reserve  Center,  Kukowski- 

Donaldson  Center,  Perimeter  Road. 

Greenville,  South  Carolina  (SH) 
Lewisville  Lake  Park,  Lewisville,  Texas 

(SH) 
Resources  Management  Office  Building, 

400  Riverside  Drive,  Clarkston, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Grant  County 

Airport,  Moses  Lake,  Washington  (SH) 
U.S.  Army  Reserve  Facility,  14631  SE. 

1092nd  Street,  Renton.  Washington  (SH) 
Hiram  M.  Chittenden  Locks,  Seattle, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  Mann  Hall, 

North  4415  Market  Street,  Spokane, 

Washington  (SH) 
U.S.  Army  Reserve  Facility,  3800  North 

Sullivan  Road,  Trentwood,  Washington 

(SH) 
Vancouver  Army  Barracks,  Vancouver, 

Washington  (SH) 
Yakima  Firing  Center,  Yakima,  Washington 

(SH) 
Departments  of  Army  and  Air  Force: 
Army  and  Air  Force  Exchange  System,  Fort 

Bliss  Exchange,  Main  Store,  Building 

1735,  Fort  Bliss.  Texas  (SH) 
Army  and  Air  Force  Exchange,  Alamo 

Exchange  Region.  5315  Summit  Parkway, 

San  Antonio,  Texas  (SH) 
Department  of  Defense: 
DCASR  Building  B-95,  2  Buildings. 

Marietta.  Georgia  (SH) 
Department  of  Energy: 
3  Buildings,  Idaho  Falls,  Idaho  (SH) 
Moigantown  Energy  Technology  Center, 

Morgantown.  West  Virginia  (SH) 
Department  of  Health  and  Human  Services: 
National  Institute  for  Occupational  Safety 

and  Health,  5555  Ridge  Avenue, 

Cincinnati,  Ohio  (SH) 
Department  of  Interior 
Indiana  Dunes  National  Lakeshore,  1100 

North  Mineral  Springs  Road,  Porter, 

Indiana  (SH) 
Bureau  of  Land  Management,  District 

Building,  Rosebui^g,  Oregon  (SH) 
Bureau  of  Land  Management.  Salem 

District  Office,  1717  Fabry  Road,  SE.. 

Salem.  Oregon  (SH) 
Department  of  Navy: 
Marine  Corps  Air  Station,  Yuma,  Arizona 

(SH) 
12  Buildings.  Naval  Research  Laboratory, 

Washington,  DC  (SH) 


Naval  Communications  Unit  (Cheltenham), 

Washington,  DC  (SH) 
Naval  and  Marine  Corps  Reserve  Center, 

Jackson,  Mississippi  (SH) 
Naval  Resale  and  Support  Office.  Fort 

Wadsworth.  Staten  Island,  New  York 

(SH) 
Naval  and  Marine  Corps  Reserve  Center. 

Newport  News,  Virginia  (SH) 
Marine  Corps  Development  and  Education 

Command,  Quantico,  Virginia  for  All 

Family  Housing  Units  and  38  Buildings 

(SH) 
Pudget  Sound  Naval  Shipyard.  Equipment 

Maintenance  Shops,  Bremerton. 

Washington  (SH) 
Naval  Air  Station.  37  Buildings,  Whidbey 

Island,  Washington  (SH) 
Department  of  Transportation: 
Federal  Aviation  Administration,  Air 

Traffic  Control  Tower,  Atlanta,  Georgia 

(SH) 
Federal  Aviation  Administration  Facilities. 

Air  Route  Traffic  Control  Center, 

Hampton,  Georgia  (SH) 
Federal  Aviation  Administration,  TRACON 

Facility,  Westbury,  New  York  (SH) 
Federal  Aviation  Administration  Facilities, 

7  Buildings,  Spokane,  Washington  (SH) 
Department  of  Treasury: 
Bureau  of  Engraving  and  Printing,  Annex 

Building,  14th  and  C  Streets,  SW.. 

Washington.  (SH) 
Bureau  of  Engraving  and  Printing,  Main 

Building,  14th  and  C  Streets,  SW., 

Washington,  DC  (SH) 
General  Services  Administration: 
Federal  Building,  3rd  Avenue  and  1st 

Street,  Cullman,  Alabama  (SH) 
Federal  Building,  109  St.  Joseph  Street, 

Mobile.  Alabama  (SH) 
GSA  Motor  Pool  and  Parking  Garage,  St. 

Joseph  Street,  Mobile,  Alabama  (SH) 
John  A.  Campbell  U.S.  Courthouse,  113  St. 

Joseph  Street,  Mobile,  Alabama  (SH) 
Federal  Building  and  U.S.  Courthouse,  15 

Lee  Street.  Montgomery.  Alabama  (SH) 
Federal  Building.  55  East  Broadway, 

Tucson.  Arizona  (SH) 
Federal  Building  and  U.S.  Courthouse.  1130 

"O"  Street,  Fresno,  California  (SH) 
Federal  Building,  801 1  Street,  Sacramento, 

California  (SH) 
John  E.  Moss  Federal  Building.  650  Capitol 

Mall,  Sacramento,  California  (SH) 
U.S.  Court  of  Appeals  and  Post  Office,  7th 

and  Mission  Streets,  San  Francisco, 

California  SH) 
Denver  Federal  Center.  Building  85. 

Denver,  Colorado  (SH) 
Central,  East  and  South  Buildings.  2430  E 

Street,  NW.,  Washington,  DC  (SH) 
Federal  Building.  1724  F  Street,  NW.. 

Washington,  DC  (SH) 
Potomac  Annex  Buildings  1-7,  23rd  and  E 

Streets,  NW..  Washington,  DC  (SH) 
Federal  Building-U.S.  Courthouse,  401  SE 
First  Avenue.  Gainesville.  Florida  (SH) 
Federal  Building.  51  SW  First  Avenue, 

Miami.  Florida  (SH) 
Federal  Building,  U.S.  Courthouse.  U.S. 
Post  Office,  601  North  Florida  Avenue, 
Tampa,  Florida  (SH) 
Federal  Building.  355  Hancock  Avenue. 
Athens,  Georgia  (SH) 
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Federal  Buiiduig.  275  Peeditree  Street,  t^., 

Atlanta.  Georgia  ^H) 
US.  Court  of  Af^ieal*.  FonyOi  A  WalbM 

Streets.  Atkata.  Geoiyia  (SH) 
IRS  Center.  4SQ0  Buioid  Hjgliway. 

Chamblee.  Geoigia  (SH) 
Federal  Building.  Moultrie,  Georgia  (SH) 
Juliette  Gordon  Low  Federal  Bmldings. 

Building  A— 120  Bernard  Street  Building 

B— 124  Bernard  Street  Buildiag  C— 100 

W.  Oglethorpe  Avenue.  Savannah. 

Georgia  (SH) 
Federal  Building,  U.S.  Post  Office  and  U.S. 

Courthouse,  ThomasviUe,  Georgia  (SHJ 
Federal  Regional  Center.  Pinetree 

Boulevard,  Thomasville,  Georgia  (SH) 
Federal  Building,  U.S.  Post  Office.  304  N. 

8th,  Boise,  Idaho  (SH) 
Federal  Building  and  U.S.  Courthouse,  205 

4th  Street,  Coeur  dAlene,  Idaho  (SH) 
Federal  Building,  536  South  Clark  Street, 

Chicago,  Illinojfi  (SH) 
Federal  Parking  Facility,  450  South  Federal 

Street,  Chicago,  Illinois  (SH) 
Interagency  Motor  PooJ,  TOl  South  CJinton 

Street,  Chicago.  Illinois  (SH) 
U.S.  Customhouse.  610  South  Canal  Street, 

Chicago,  Illinois  (SH) 
OSHA  Training  Center,  1555  Times  Drive. 

DesPlaines.  Illinois  (SH) 
Federal  Building  and  U.S.  Courthouse,  121 

W.  Spring  Street.  New  Albany.  Indiana 

(SH) 
Federal  Building  and  U.S.  Courthouse,  101 

First  Street,  SE.,  Cedar  Rapids.  Iowa  (SH) 
Federal  Building,  210  Walnut  Street  Des 

Moines,  Iowa  (SH) 
Leased  Spaced.  603-11  East  2nd  Street  Des 

Moiijes,  Iowa  (SH) 
U.S.  Courthouse,  123  East  Walnut  Street, 

Des  Moines,  Iowa  (SH) 
Federal  Building.  400  South  Ointon,  Iowa 

City,  Iowa  (SH) 
Federal  Building.  U.S.  Post  Office  and 

Courthouse.  330  Shawnee.  Leavenworth, 

Kansas  (SH) 
U.S.  Post  Office-Courthouse,  801  Broadway, 

Louisville.  Kentucky  (SH) 
Federal  Building,  U.S.  Post  Office,  U.S. 

Courthouse,  Frederica  and  5th  Streets, 

Owensboro,  Kentucky  (SH) 
Federal  Building  and  U.S.  Post  Office.  40 

Western  Avenue.  Augusta.  Maine  (SH) 
U.S  Federal  Building  &  Post  Office.  212 

Harlow,  Bangor,  Maine  (SH) 
Garmatz  Courthouse  and  Federal  Building, 

101  W.  Lombard  Street,  Baltimore. 

Maryland  (SH) 
Roth  Building.  Social  Security 

Administration  Complex.  5538  Caswell 

Road.  Baltimore.  Maryland  (SH) 
Social  Security  Complex,  Woodlawn 

Annex  and  Supply  Buildings,  8401 

Security  Boulevard,  Baltimore.  Maryland 

(SH) 
Social  Security  Administration  Computer 

Center.  B201  Security  Boulevard. 

Woodlawn.  Maryland  (SH) 
John  W.  McCormack  Pott  Office  and 

Courthouse.  Post  Office  Square.  Boston. 

Massachusetts  (SH) 
U.S.  Appraiser's  Stores.  408  Adanta 

Avenue,  Bostoa  Massachusetts  (SH) 
U.S.  Custom  House.  S  McKinley  Square. 

Boston.  Massachusetts  (SH) 
Philip  J.  Philbin  Federal  Building.  885  Main 

Street.  Filchburg.  Massachusetts  (SH) 


Spriogfield  Federal  Building.  Main  and 

Bridge  Streets,  Springfield, 

Massachusetts  (SH) 
Federal  Records  Center.  380  Tra|>do  Road. 

Waltham,  Massachusetts  (SH) 
Waithan  Federal  Center.  424  Trapelo 

Road.  Waltham,  Massaohusetts  (SH) 
Gerald  R.  Ford  MoKain.  303  Pearl  Sti«et 

NW..  Grand  Rapids,  Michigan  (SH) 
Federal  Building.  212  3rd  Avecite  South, 

Minneapolis,  Minnesota  (SHJ 
Social  Security  Building.  1811  Chicago 

Avenue  South,  Minneapolis,  Minnesota 

(SH) 
Federal  Building  aid  US.  Courthouse,  316 

N.  Robert  Street.  St.  Paul  Minnesota 

(SH) 
Federal  Building.  U.S.  Post  Office,  and  U.S. 

Courthouse.  Mair  aad  P(q>lar  Streets. 

Greenville.  Mississippi  (SH) 
Federal  Building.  U£.  Post  Office.  200  East 

Washington  Street  Greenwood. 

Mississippi  (SH) 
William  M.  Colmer  Federal  Building- 
Courthouse.  701  Main  Street. 

Hattiesburg.  Mississippi  (SH) 
Federal  Building.  100  West  Capitol  Street, 

Jackson,  Mississippi  (SH) 
U.S.  Post  Office  and  US.  Courthouse,  245 

East  Capitol  Street  Jackson,  Mississippi 

(SH) 
Federal  Building  and  U.S.  Courthouse.  100 

Centenntial  Mall  North.  Lincoln. 

Nebraska  (SH) 
Social  Security  Administration  District 

Office  Building.  22  Morris  Street 

Hackensack.  New  Jersey  (SH) 
Social  Security  Administration  District 

Office  Building.  986  Nye  Avenue, 

Irvinglon,  New  Jersey  (SH) 
Social  Security  Administration  District 

Office  Building,  396  Bloomfield  Avenue. 

Montclair,  New  Jersey  (SH) 
Federal  Building,  20  Washington  Place. 

Newark,  New  Jersey  (SH) 
Federal  Building,  Srd  and  Hill  Avenue, 

Gallup,  New  Mexico  (SH) 
Leo  W.  O'Brien  Federal  Building,  Clinton 

Avenue  and  N.  Pearl  Street,  Albany, 

New  York  (SH) 
U.S.  Post  Office  and  Courthouse,  455 

Broadway,  Albany,  New  York  (SH) 
Federal  Building,  111  West  Huron,  Buffalo, 

New  York  (SH) 
U.S.  Courthouse,  68  Court  Street,  Buffalo. 

New  York  (SH) 
Internal  Revenue  Service.  120  Church 

Street  New  York.  New  York  (SH) 
Jacob  K.  Javits  Federal  Building,  including 

U.S.  Court  of  Intamational  Trade.  26 

Federal  Plaza  and  Centre  Street  Garage, 

203-208  Centre  Street,  New  York,  New 

York  (SH) 
U.S.  Courthouse  Annex,  1  St.  Andrews 

Plaza.  New  York,  New  York  (SH) 
U.S.  Courthouse.  40  Foley  Square.  New 

York,  New  York  (SH) 
U.S.  Mission  to  the  United  Nations,  799 

U.N.  Plaza.  New  York.  New  York  (SH) 
Kenneth  B.  Keating  Federal  Building  and 

U.S.  Courthouse.  100  State  Street. 

Rochester.  New  York  (SH) 
Federal  Building.  43  Bay  Street.  Staten 

island.  New  Yoric  (SH) 
U.S.  Courthouse  and  Federal  Building. 

Broad  and  Catherine  Streets.  Utica.  New 

York  (SH) 


Federal  Boitding,  401  West  Trade  Street. 

Charlotte.  North  Cardma  fSH) 
Social  Security  Administration  BuUdh^ 

215  West  Third  Avenue.  Gastonia.  North 
Carolina  (SH} 
Federal  Building.  125  Scnth  Main  Street. 

Muskogee.  Oklahotnt  (SH] 
Federal  Building  and  Courthouse.  5th  and 

Okmulgee.  Muskctgea  Oklahoma  (SHJ 
Federal  Building.  U.S.  Courthouse.  211  East 

7  th  Avenue.  Eugene,  Oregon  (SHJ 
Federal  Building.  Sll  NW.  Broadway. 

Portland.  Oregon  [SH) 
Federal  Building.  Bonneville  Power 

Administration.  1002  NE.  HoUaday 

Street.  Portland.  Oregon  (SH) 
Federal  Warehouse.  2710  NW.  Yeon 

Avenue.  Portland.  Oregon  (SHJ 
Lloyd  Group  Buildings.  5  Locations. 

Portland.  Oregon  (SH) 
Pioneer  Courthouse.  520  SW.  Morrison. 

Portland.  Oregon  (SH) 
U.S.  Courthouse.  Broadway  and  Maine, 

Portland.  Oregon  (SHJ 
US.  Customs  House.  220  NE.  6th  Avenue, 

Pordand,  Oregon  (SHJ 
Federal  Building.  6th  and  Stale  Streets. 

Erie,  Pennsylvania  (SH) 
Federal  Building  and  Courthouse.  228 

Walnut  Street  Harriaburg,  Pennsylvania 

(SHJ 
William  J.  Green.  Jr.  Federal  Buikliflg,  600 

Arch  Street  Phiiade^ia.  Peansylvania 

(SHJ 
Federal  Building.  240  West  Third  Street. 

Williamsport  Pennsylvania  (SHJ 
Defense  Mapping  Agency,  175  Brookaide 

Avenue.  West  Warwick.  Rhode  Uand 

(SHJ 
L.  Mendel  Riven  Federal  BMtldii^  334 

Meeting  Street.  Charleston,  South 

Carolina  (SH) 
U.S.  Post  Offioe-Coorthwiae.  Braad  and 

Meeting  Street  Charleston.  South 

Carolina  (SHJ 
C,  F.  Haynesworth  Fedaral  Buildiag  and 

U.S.  Courthouse,  300  East  Washingtan 

Street  Greenville.  Soirth  Carolina  (SH) 
Federal  Building/U,S.  Courthouse.  515  9th 

Street  Rapid  City.  Sooth  Dakota  (SH) 
Federal  Building-U.S.  Cvwrthouse.  400 

South  Phillips  Street  Sioux  Falls.  South 

Dakota  (SH) 
Armed  Forces  Examining  Station  and 

Bureau  of  Mines  Building.  1100  Fihnore 

Street,  Amarillo,  Texas  (SH) 
J.  Marvin  )ones  Federal  Building  and  U.S. 

Courthouse.  295  E.  5th  Street.  Amarillo. 

Texas  (SH) 
3  Bridges  and  1  Building.  Ei  Paso.  Texas 

(SH) 
U.S.  Courthouse.  Sll  E.  San  Antonio 

Avenue.  El  Paso.  Tex«s  (SH) 
Forest  Service  Building.  507  ZSth  Street, 

Ogden.  Utah  (SH) 
Federal  Executive  Institute.  Route  #29 

North.  Charlottesville,  Virginia  (SHJ 
U.S.  Customs  Hooflc.  lot  E.  Mate  Street. 

Norfolk.  Virginia  (SHI 
U.S.  Post  Office  and  Cowthooae.  600 

Granby  Mall.  Norfolk,  Vhginia  (SH) 
Federal  B«ildir\g.  400  N.  «th  Street. 

Richmond.  Virgmia  (9H) 
US.  Courthouse.  10th  and  Main  Streets, 

Richmond,  Virginia  (SH) 
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GSA  Center.  2  Buildings,  Auburn, 

Washington  (SH) 
Federal  Building,  3002  Colby  Avenue. 

Everett,  Washington  (SH) 
Federal  Center.  25th  and  Dover  Streets. 

Moses  Lake.  Washington  (SH) 
Federal  Building,  U.S.  Post  Office,  403  West 

Lewis  Street,  Pasco,  Washington  (SH) 
Federal  Building,  U.S.  Post  Office  and 

Courthouse,  825  Jadwin  Avenue, 

Richland,  Washington  (SH) 
Federal  Archives  and  Records  Center,  6125 

Sandpoint  Way.  Seattle,  Washington 

(SH) 
Federal  Building,  Immigration  and 

NaturalizaUon  Services.  815  Airport 

Way,  Seattle,  Washington  (SH) 
Federal  Center  South.  4735  E.  Maiglnal 

Way.  Seattle,  Washmgton  (SH) 
U.S.  Courthouse,  1010  Fifth  Avenue, 

Seattle.  Washington  (SH) 
Federal  Buillding.  U.S.  Post  Office.  W.  904 

Riverside.  Spokane.  Washington  [SH] 
U.S.  Courthouse.  West  920  Riverside 

Avenue.  Spokane.  Washingtoo  (SH) 
Federal  Building.  500  W.  12th  Street, 

Vancouver.  Washington  (SH) 
Federal  Center.  14  Buildings,  Walla  Walla. 

Washington  (SH) 
U.S.  Courthouse.  120  North  Henry  Street. 

Madison,  Wisconsin  (SH) 
Federal  Building,  500  Quarrier  Street,  West 

Virginia  (SH) 
Smithsonian  Institution: 
National  Zoological  Park,  Washington.  IX: 

(SH) 
Smithsonian  Institution  Service  Center, 

1111  North  Carolina  Street,  NE., 

Washington.  DC  (SH) 
Paul  E.  Garber  Complex,  3904  Old  Silver 

Hill  Road,  Suitland,  Maryland  (SH) 
U.S.  Postal  Service: 
Mailbag  Facility.  7600  West  Roosevelt 

Road.  Forest  Park.  Illinois  (SH) 
Veterans  Administration: 
Veterans  Administration  Medical  Center. 
Building  No.  #32.  Dublin,  Geot^a  (SH) 

Janitorial/Mechanical 
General  Services  Administration: 
The  Carter  Presidential  Library,  Atlanta, 

Georgia  (SH) 
Federal  Office  Building,  591  Park  Avenue, 
Idaho  Falls,  Idaho  (SH) 

Janitorial/Elevator  Operator 
Department  of  Treasury: 
Bureau  of  Engraving  and  Printing,  Public 

Debt  Building.  Washington.  D.C.  (SH) 
General  Services  Administration: 
3  Buildings.  Navy  Yard  Annex,  2nd  and  M 

Streets,  SB..  Washington,  DC  (SH) 
Veterans  Administration  Clinic  Building.  17 

Court  Street,  Boston,  Massachusetts  (SH) 
Federal  Building,  35  Ryerson  Street, 

Brooklyn,  New  York  (SH) 
Federal  Building.  201  Varick  Street,  New 

York,  New  York  (SH) 
Veterans  Administration  Building.  252 

Seventh  Avenue,  New  York,  New  York 

(SH) 

Laundry 

Department  of  Air  Force: 
Hill  Air  Force  Base.  Utah  (Wiping  Rags 
only)  (SH) 
Department  of  Army; 
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U.S.  Army  Medical  Material  Agency.  Fort 
Detrick  Maryland  (SH) 
Department  of  Navy: 
Naval  Training  Center,  Great  Lakes.  Illinois 
(SH) 

Mailing 

Department  of  Agriculture: 

Washington.  D.C.  (Metropolitan  area)  (SH) 
Department  of  Commerce: 
National  Oceanic  and  Atmospheric 
Administration.  5  Offices,  Rockville, 
Maryland  (SH) 
National  Technical  Information  Services, 
5285  Port  Royal  Road.  Springfield. 
Virginia  (SH) 
Department  of  Defense: 
Defense  Supply  Service,  National 
Committee  for  Employer  Support  for 
Guard  and  Reserve,  1117  N.  19th  Street, 
Arlington,  Virginia  (SH) 
Department  of  Education: 
Office  of  Civil  Rights,  Office  of  Program 
Review  &  Assistance,  300  C  Street  SW., 
Washington.  DC  (SH) 
Department  of  Energy: 
Distribution,  12th  and  Pennsylvania,  NW.. 
Washington,  DC  (SH) 
Department  of  Health  and  Human  Services: 
Office  of  the  Secretary.  Washington,  DC 

(SH) 
National  Institutes  of  Health,  Bethesda. 

Maryland  (SH) 
Alcohol,  Drug,  Abuse,  and  Mental  Health 
Administration,  Rockville,  Maryland 
(SH) 
Food  and  Drug  Administration,  Rockville, 

Maryland  (SH) 
Health  Resources  Administration, 

Rockville,  Maryland  (SH) 
Health  Services  Administration,  Rockville, 

Maryland  (SH) 
Office  of  Assistant  Secretary  for  Health, 
Rockville,  Maryland  (SH) 
Department  of  Housing  and  Urban 
Development: 
Washington,  D.C.  (SH) 
Department  of  Interior: 
18th  &  C  Streets,  NW.,  Washington.  DC 

(SH) 
U.S.  Geological  Survey.  2  Divisions,  Reston, 
Virginia  (SH) 
Department  of  Labor: 
200  Constitution  Avenue,  NW., 
Washington,  DC  (SH) 
Manpower  Administration,  Washington,  DC 
(SH) 
President's  Committee  on  Employment  of 
the  Handicapped,  Washington,  DC  (SH) 
Department  of  Transportation: 
National  Highway  Traffic  Administration. 
400  7th  Street,  SW..  Washington.  DC 
(SH) 
Office  of  the  Secretary,  Distribution  Unit. 
400  7th  Street,  SW.,  Washington.  DC 
(SH) 
Department  of  Treasury: 
Bureau  of  Engraving  and  Printing,  14th  and 

C  Streets,  SW.,  Washington,  DC  (SH) 
Bureau  of  Public  Debt,  14th  and  C  Streets, 
SW.,  Washington,  DC  (SH) 
Architectural  and  Transportation  Barriers 
Compliance  Board: 
330  C  Street,  SW.,  Washington.  DC  (SH) 
Environmental  Protection  Agency: 
Specialized  Procurement  Unit,  401  M 
Street,  SW.,  Washington,  DC  (SH) 


Federal  Election  Commission: 

1325  K  Street,  NW..  Washington.  DC  (SH) 
Federal  Trade  Commission; 
Pennsylvania  Avenue  and  6th  Street.  NW., 
Washington,  DC  (SH) 
General  Services  Administration: 
National  Archives  and  Records  Services, 
7th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  (SH) 
Library  of  Congress: 

Washington.  DC  (SH) 
Merit  Systems  Protection  Board: 
Office  of  Special  Counsel,  1120  Vermont 
Avenue.  NW..  Washington.  DC  (SH) 
National  Credit  Union  Administration: 
Printing  Service.  1375  K  Street  NW.. 
Washington.  DC  (SH) 
National  Endowment  for  the  Humanities: 
1100  Pennsylvania  Avenue.  NW..  Room 
202,  Washington.  DC  (SH) 
National  Science  Foundation: 

1800  G  Street  NW.,  Washington,  DC  (SH) 
Office  of  Personnel  Management: 

1900  E  Street  NW.,  Washington,  DC  (SH) 
Smithsonian  Institution: 

Supply  Division,  Washington,  DC  (SH) 
U.S.  Commission  on  Civil  Rights: 
1211  Vermont  Avenue,  NW..  Washington. 
DC(SH) 
U.S.  Consumer  Product  Safety  Commission: 

Washington,  DC  (SH) 
U.S.  Information  Agency: 
400  C  Street  SW.,  Washington.  DC  (SH) 

Mattress  and  Box  Spring  Rehabilitation 

General  Services  Administration: 
Orders  for  renovated  mattresses  may  be 
arranged  through  GSA  regional  offices. 
IB  will  provide  requirements  for  mattress 
and  box  spring  renovation  for  GSA 
Regions  W,2,3,4,5.6,7  and  8  only.  (IB) 

Microfilm  Reproduction 
Department  of  Navy: 
Naval  Submarine  Base  Bangor,  Silverdale. 
Washington.  DC  (SH) 

Operation  of  USD  A  Central  Shipping  and 
Receiving  Facility 

Department  of  Agriculture: 
South  Building,  12th  and  C  Streets.  S.W., 
Washington,  DC  (SH) 

Operation  of  the  Postal  Service  Center 

Department  of  Air  Force: 
Elmendorf  Air  Force  Base.  Alaska  (SH) 
Barksdale  Air  Force  Base.  Louisiana  (SH) 
Minot  Air  Force  Base,  North  Dakota  (SH) 

Operation  of  Visitors  Center  Gift  Shop 
Department  of  Treasury: 
Bureau  of  Engraving  and  Printing,  14th  anc 
C  Streets,  SW.,  Washington.  DC  (SH) 

Pallet  Repair 
Department  of  Navy: 
Naval  Supply  Center.  Norfolk.  Virginia 

(SH) 
Naval  Supply  Center,  Cheatham  Annex. 

Williamsburg,  Virginia  (SH) 
Naval  Supply  Center,  Pugef  Sound, 
Bremerton.  Washington  (SH) 

Parts  Sorting 
Department  of  Air  Force: 
Hill  Air  Force  Base,  Utah  (SH) 


NO 


I 
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Photocopying 

Department  of  Agriculture: 
National  Agricultural  Library  Building, 
Beltsville.  Maryland  (SH) 

Publications  Distribution 
Department  of  Navy: 
Naval  Construction  Battalion  Center, 
Gulfport,  Mississippi  (SH) 

Repair  and  Maintenance  of  Electric 
Typewriters  Only 

General  Services  Administration: 
Syracuse.  New  York  (including  Onondaga 
County)  (SH) 

Repair  and  Maintenance  of  Manual 
Typewriters  Only 

General  Services  Administration: 
Federal  Court  House  Building.  Syracuse, 
New  York  (SH) 

Repair  of  Air  Cargo  Pallet  Top  and  Side  Nets 
Department  of  Air  Force: 
Norton  Air  Force  Base,  California  (SH) 


Wright-Patterson  Air  Force  Base,  Ohio 
(SH) 

Repair  of  Rubberized  Items 
Department  of  Army: 
Mattress  Pneumatic  (Noninsulated  8465- 

00-254-8887),  Fort  Bliss.  Texas  (SH) 
Mattress  Pneumatic  (Insulated  8465-00- 

518-2781),  Fort  Bliss,  Texas  (SH) 
Ponchos  (8405-00-935-3257),  Fort  Bliss, 

Texas  (SH) 
Bag.  Clothing,  Waterproof  (8465-00-261- 

6909),  Fort  Bliss.  Texas  (SH) 

Repair  Service 
Department  of  Array: 
Bag,  Sleeping  (8465-00-242-7855  and  8465- 

01-049-0088),  Fort  Bliss,  Texas  (SH) 
Case,  Sleeping  Beg  (8465-00-237-8719),  Fort 

Bliss.  Texas  (SH) 
Liner.  Field  Jacket  (8415-00-782-2888),  Fort 

Bliss,  Texas  (SH) 
Liner,  Trousers,  Field  (8415-00-782-2926). 

Fort  Bliss.  Texas  (SH) 


Bag,  Barracks  (8465-00-530-3802),  Fort 

Bliss,  Texas  (SH) 
Bag,  Duffel  (8465-00-141-0932),  Fort  Bliss. 

Texas  (SH)  , 

Department  of  Navy: 
Electrode  Holder  Assemblies,  Bremerton, 

Washington  (SH) 

Sewing 

Department  of  Army: 
Redstone  Arsenal,  Alabama  (Provide 
specifled  end  items  produced  through  use 
of  customized,  heavy-duty  sewing 
service)  (SH) 

Stirink  Wrapping  Gift  Packages 

U.S.  Postal  Service: 
Washington,  DC  (SH) 

Sponge  Rubber  Mattresses  Rehabilitation 
General  Services  Administration: 

Requirements  for  GSA  Region  3  (SH) 
(FR  Doc.  86-24745  Filed  10-31-86;  8;46  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  22,  52.  and  53 

Federal  Acquisition  Regulation  (FAR); 
Labor  Standards  for  Construction 
Contracts 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule;  notice  of 
availability  and  request  for  comments. 
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summary:  The  Department  of  Labor 
(DOL)  has  issued  labor  standard 
provisions  applicable  to  contracts 
covering  Federally  Financed  and 
Assisted  Construction.  The  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulatory  Council 
are  proposing  to  revise  Federal 
Acquisition  Regulation  (FAR)  section 


1.105,  Subparts  22.3,  Contract  Work 
Hours  and  Safety  Standards  Act,  and 
22.4,  Labor  Standards  for  Contracts 
Involving  Construction;  and  to  add 
twelve  clauses  at  52.222-6  through 
52.222-17  and  three  Standard  Forms. 
DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  February  2, 
1987,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  may  obtain 
copies  of  the  proposed  text  from  the 
FAR  Secretariat  and  written  comments 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  83-7  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION:  . 

A.  Regulatory  Flexibility  Act 

A  full,  final  regulatory  impact  and 
regulatory  flexibility  act  analysis  was 


prepared  by  DOL  and  a  summary  was 
published  in  the  Federal  Register  on 
May  28, 1982  (47  FR  23661)  when  DOL 
published  their  regulation.  The  proposed 
revision  to  FAR  22.4  is  an 
implementation  of  policy  and  regulation 
published  by  DOL 

B.  Paperwori(  Reduction  Act 

The  information  collection 
requirements  contained  in  this  FAR 
revision  were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  control 
numbers  1215-0140, 1215-0149,  and 
1215-0017.  Those  portions  (Standard 
Forms)  not  previously  cleared  under  the 
above  OMB  control  numbers  have  been 
submitted  to  OMB  for  clearance. 

List  of  Subjects  in  48  CFR  Parts  1,  22,  52, 
and  53 

Government  procurement. 

Dated:  October  24, 1988. 

Latvrence ).  Rizzi, 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

(FR  Doc.  86-24828  Filed  10-31-86;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-fRL-31<tt-7] 

Hazardous  Wasta-Managament 
Systam;  Idanttflcation  and  Uating  of 
Hazardous  Wasta;  Proposad  Daniala 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 
comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing  to 
deny  the  petitions  submitted  by  five 
petitioners  to  exclude  their  solid  wastes 
from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  Hst.  The  effect  of  this 
action,  if  promulgated,  would  be  to  deny 
exclusions  for  certain  wastes  generated 
at  five  particular  facilities  from  listing  as 
hazardous  wastes  under  40  CFR  Part 
261.  and  revoke  the  temporary 
exclusions  of  certain  wastes  generated 
at  these  five  fadlitiet.  Thus,  the 
petitioned  waste  at  the  five  facilities 
being  denied  exclusions  would  then  be 
considered  hazardous. 

The  Agency  has  previously  evaluated 
all  five  of  these  petitions  which  are 
discussed  in  today's  notice.  Based  on 
our  review  at  that  time,  tfiese  petitioners 
were  all  granted  temporary  exclusions. 
Due  to  changes  to  the  delisting  criteria 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  however, 
these  petitions,  have  been  evaluated 
both  for  the  factors  for  which  the  wastes 
were  originally  listed,  as  well  as  other 
factors  which  reasonably  could  cause 
the  wastes  to  be  hazardous. 
DATES:  EPA  will  accept  public 
comments  on  these  proposed  denials 
until  November  6, 1986.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Any  person  may  request  a  hearing  on 
these  proposed  decisions  by  filing  a 
request  with  Bruce  Weddle,  whose 
address  appears  below,  by  November  8, 
1986.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 


:  Send  three  copies  of  your 
corameats  to  EPA.  Two  copies  sbouki  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  {WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW^ 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section,  Assistance  Branch,  PSP/OSW 
(WH-563),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  n^atory 
docket  number:  "F-86-MADP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle,  Director, 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.  (sub-basement),  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9:30  a.m.  to  3:30  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  Mia  Zmud  at  (202)  475- 
9327  or  Kate  Blow  at  (202)  382-4675  for 
appointments.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $.20  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose,  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  ftotecfion  Agency,  401, 
M  Street  SW..  Washington,  DC  20460, 
(202)  382-5096. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  18, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  any 
of  the  characteristics  of  hazardous 
wastes  identified  in  Subpart  C  of  Part 
261  [i.e.,  ignitability,  corrosivity, 
reactivity,  and  extraction  procedure  [EPJ 
toxicity)  or  meet  the  criteria  for  Usting 
contained  in  40  CFR  261.11  (a)(2)  or 
(a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  ihis  reason,  40  CFR 


260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  be  excluded,  petitioners  must  show 
that  a  waste  generated  at  their  facility 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed.  (See  40  CFR 
260^2(a)  and  the  background  documents 
for  the  listed  wastes.)  In  addition,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  require 
the  Agency  to  consider  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed,  if  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
Accordingly,  a  petitioner  also  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics,  as  well  as  present 
sufficient  information  for  the  Agency  to 
determine  whether  the  waste  contains 
any  other  toxicants  at  hazardous  levels. 
(See  40  CFR  260.22(a);  section  222  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  42  U.S.C.  6921(f); 
and  the  background  documents  for  the 
listed  wastes.)  Although  wastes  which 
are  "delisted  '  [i.e.  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
a  hazardous  waste,  generators  remain 
obligated  to  determine  whether  their 
waste  remains  non-hazardous  based  on 
the  hazardous  waste  characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  (See 
40  CFR  261.3(c)  and  (d)(2).)  Again,  the 
substantive  standard  for  "delisting"  is: 
(1)  That  the  waste  not  meet  any  of  the 
criteria  for  which  it  was  listed  originally; 
and  (2)  that  the  waste  is  not  hazardous 
after  considering  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  hsted,  if  there 
is  a  reasonable  basis  to  believe  that 
such  additional  factors  could  cause  the 
waste  to  be  hazardous.  Where  the  waste 
is  derived  from  one  or  more  listed 
hazardous  waste,  the  demonstration 
may  be  made  with  respect  to  each 
constituent  or  the  waste  mixture  as  a 
whole.  (See  40  CFR  260.22(b).) 
Generators  of  these  excluded  treatment, 
storage,  or  disposal  residues  remain 
obligated  to  determine  on  a  periodic 
basis  whether  these  residues  exhibit  any 
of  the  hazardous  waste  characteristics. 
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Approach  Used  to  Evaluate  Detistlng 
Petitions 

The  Agency  first  will  evaluate  the 
petition  to  determine  whether  the  waste 
(for  which  the  petition  was  submitted)  is 
non-hazardous  based  on  the  criteria  for 
which  the  waste  was  originally  listed.  If 
the  Agency  believes  that  the  waste  is 
still  hazardous  (based  on  the  original 
listing  criteria),  it  will  propose  to  deny 
the  petition.  If,  however,  the  Agency 
agrees  with  the  petitioner  that  the  waste 
is  non-hazardous  with  respect  to  the 
criteria  for  which  the  waste  was  listed, 
it  then  will  evaluate  the  waste  with 
respect  to  other  factors  or  criteria,  if 
there  is  a  reasonable  basis  to  believe 
that  such  additional  factors  could  cause 
the  waste  to  be  hazardous. 

The  Agency  is  using  a  hierarchical 
approach  in  evaluating  petitions  for  the 
other  factors  or  contaminants  [i.e.,  those 
listed  in  Appendix  VIII  of  Part  261).  This 
approach  may,  in  some  cases,  eliminate 
the  need  for  additional  testing.  The 
petitioner  can  choose  to  submit  a  raw 
materials  lists  and  process  descriptions. 
The  Agency  will  evahiate  this 
information  to  determine  whether  any 
Appendix  VHI  hazardous  constituents 
are  used  or  formed  in  the  manufacturing 
and  treatment  process  and  are  likely  to 
be  present  in  the  waste  at  sigmHcant 
levels.  If  so,  the  Agency  then  will 
request  that  the  petitioner  perform 
additional  analytical  testing.  If  the 
petitioner  disagrees,  he  may  present 
arguments  on  why  the  toxicants  would 
not  be  present  in  the  waste,  or,  if 
present,  why  they  would  pose  not 
toxicological  hazard.  The  reasoning  may 
include  descriptions  of  closed  or 
segregated  systems,  or  mass  balance 
arguments  relating  volume  of  raw 
materials  used  to  the  rate  of  waste 
generation.  If  the  Agency  finds  that  the 
arguments  presented  by  the  pefiticmer 
are  not  sufHcient  to  eliminate  the 
reasonable  likelihood  of  the  toxicant's 
presence  in  the  waste,  the  petition 
would  be  tentatively  denied  on  the  basis 
of  insufHcient  information.  The 
petitioner  then  may  choose  to  submit  the 
additional  analytical  data  on 
representative  samples  of  (he  waste 
during  the  public  comment  period. 

Rather  than  submitting  a  raw 
materials  list,  petitioners  may  test  their 
waste  for  any  additional  toxic 
constituents  that  may  be  present  and 
submit  this  data  to  the  Agency.  In  this 
case,  the  petitioner  should  submit  an 
explanation  of  why  any  constituents 
from  Appendix  VIII  of  Part  261.  for 
which  no  testing  was  done,  would  not 
be  present  in  the  waste  or.  if  present, 
why  they  would  not  pose  a  toxicological 
hazard. 


In  making  a  delisting  determination, 
the  Agency  evaluates  eadi  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CPR  281.11  [aK2J  and 
(a)(3).  Specifically,  the  Agency  considers 
whether  the  waste  is  acutely  toxic,  as 
well  as  the  toxicity  of  the  constituents, 
the  concentration  of  the  constituents  in 
the  waste,  their  tendency  to  migrate  and 
bioaccumulate,  their  persistence  in  the 
environment  once  released  from  the 
waste,  plausible  types  of  management  of 
the  waste,  and  the  quantities  of  waste 
generated.  In  this  regard,  the  Agency 
has  developed  an  analytical  approach  to 
the  evaluation  of  wastes  that  are 
landfilled  and  land  treated.  See  50  PR 
7882  (February  26. 1985),  50  FR  48886 
(November  27. 1985),  and  SOFA  48943 
(November  27, 1985).  The  overall 
approach,  which  includes  a  ground 
water  transport  model,  is  used  to  predict 
reasonable  worst-case  contaminant 
levels  in  ground  water  in  nearby 
hypothetical  receptor  wells — 
"compliance  points'*  [i.e.,  the  model 
estimates  the  abihty  of  an  aquifer  to 
dilute  the  toxicant  from  a  specific 
volume  of  waste).  ITie  land  treatment 
model  also  has  an  air  component  and 
predicts  the  concentration  of  spedHc 
toxicants  at  some  distance  downwind  of 
the  facility.  The  compliance  point 
concentration  determined  by  the  model 
then  is  compared  directly  to  a  level  of 
regulatory  concern.  If  the  value  at  the 
compliance  point  predicted  1^  tha  model 
is  less  than  the  level  of  regulatory 
concern,  then  the  waste  could  be 
considered  non-haiardous  and  a 
candidate  for  delisting.  If  the  value  at 
the  compliance  point  is  above  this  level, 
however,  then  the  waste  probably  still 
will  be  considered  hazardous,  and  not 
excluded  from  Subtide  C  control.  > 

This  approach  evaluates  the 
petitioned  wastes  by  assuming 
reasonable  worst-case  land  disposal 
scenarios.  This  approach  has  resulted  in 
the  devdfopment  of  a  sliding  regulatory 
scale  which  suggests  that  a  lai^ge  volume 
of  waste  exhibiting  a  particular  extract 
level  would  be  considered  hazardous, 
while  a  smaller  volume  of  the  same 
waste  could  be  considered  non- 
hazardous.*  The  Agency  believes  this  to 


■  The  Agency  pfoposed  ■  umilar  approach. 
including  a  ground  water  Uansport  model,  ai  part  of 
the  proposed  tO)dicity  characteristic  (See  51  fU 
2164&  June  13. 198B).  The  Agency,  has  not 
compiated  Its  evaluation  of  the  conatenis  on  thi« 
proposal  however.  If  a  regidation  is  pronnil^ted. 
using  the  ground  water  transport  model,  the  Agency 
will  ooosider  revising  the  delisting  analysis. 

*  Other  faclon  may  resnlt  in  the  denial  of  a 
petition,  such  as  actoal  groond  water  manitartng 
data  or  spot  check  verification  data. 


be  a  reasonable  outcome  since  a  larger 
quantity  of  the  waste  (and  the  toxicanta 
in  the  waste)  might  not  be  diluted 
sufficiendy  to  result  in  compliance  point 
concentrations  that  are  less  than  the 
level  of  regolatory  concern.  The  selected 
approach  predicts  that  the  larger  the 
waste  volume,  the  higher  tha  levd  of 
toxicants  at  the  compliaiice  pcnnL  The 
mathematical  relationship  (with  respect 
to  ground  water)  yields  at  least  a  six- 
fold dihitiaB  at  the  tcwkant 
concentration  initiaUy  enterii^  tke 
aquifer  [i.e..  any  wraate  exhibitiiv 
extract  levels  eqoal  to  or  ieaa  diam  six 
times  a  level  of  regulatory  ooncen  will 
generate  a  toxicant  ooncentrafkjn  at  the 
compliance  pcant  equal  to  or  less  than 
the  level  of  regulatory  concon). 
Depending  on  the  vohmw  of  waste,  an 
additional  five-fold  dilution  may  be 
imparted,  resulting  in  a  total  dilatian  of 
up  to  thirty-two  times. 

The  Agency  is  using  this  a^mMch  as 
one  factcH*  in  determining  the  potential 
impact  of  the  unregulated  di^wsai  of 
petitioned  waste  on  human  health  and 
the  environment  The  Agency  has  used 
this  ai^roacfa  in  evaluating  eadi  of  the 
wastes  discussed  in  today's  publication. 
As  a  result  of  this  evahiaiion,  the 
Agency  is  tentatively  denying 
exclusions  for  the  wastes  from  all  five 
petitioners. 

It  should  be  noted  that  EPA  has  not 
verifled  the  submitted  test  data  before 
proposing  to  grant  these  exdosfons.  The 
sworn  afRdavite  sulKBitfed  with  each 
petition  bind  the  petitioneri  to  present 
truthful  and  accurate  lesirita.  The 
Agency,  however,  has  faritfated  a  spot 
sampling  and  analysis  program  to  verify 
the  representative  native  of  the  data  for 
some  percentage  of  the  submitted 
petitions  before  final  exclusions  will  be 
granted. 

Finally,  hefon  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  were 
enacted,  the  Agency  granted  temporary 
exclusions  without  firat  requesting 
public  comment.  The  Amendments 
specifically  require  the  Agency  to 
provide  notice  and  an  opportimity  for 
comment  before  granting  an  exclusion. 
All  five  of  the  denials  proposed  today 
will  not  become  efTective  imless  and 
until  made  final.  A  notice  of  final  denial 
will  not  be  pubHshed  until  aO  public 
comments  (including  those  that 
requested  hearings,  if  any)  are 
addressed. 

Petitioners 

The  proposed  denials  published  today 
are  for  the  following  petitioners: 

ITE  Electrical  Apparatus  Division  of  Siemens 
Energy  and  Automation,  Inc.,  Spartanburg. 
South  Carolina; 
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Monroe  Auto  Equipment  Company,  Cozad, 

Nebraska; 
Harrison  Radiator,  Division  of  General 

Motors  Corp.,  Dayton,  Ohio: 
Harrison  Radiator.  Division  of  General 

Motors  Corp.,  Moraine,  Ohio: 
American  Chrome  and  Chemicals,  Corpus 

Christi,  Texas. 

I.  ITE  Electrical  Apparatus  Division  of 
Siemens  Energy  and  Automation,  Inc. 

A.  Petition  for  Exclusions 

ITE  Electrical  Apparatus  Division  of 
Siemens  Energy  and  Automation,  Inc. 
(ITE),  located  in  Spartanburg,  South 
Carolina  (formerly  Gould,  Inc.)  is 
involved  in  the  manufacture  of  electrical 
products  for  use  in  industrial  and 
commercial  applications.  ITE  has 
petitioned  the  Agency  to  exclude  their 
sludge,  currently  listed  as  EPA 
Hazardous  Waste  No.  F006 — 
Wastewater  treatment  sludges  from 
electroplating  operations  except  irom 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  The  listed 
constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed). 

Based  upon  the  Agency's  review  of 
their  petition,  ITE  was  granted  a 
temporary  exclusion  on  August  6. 1981.' 
The  Agency's  basis  for  granting  the 
exclusion,  at  that  time,  was  the  low 
migration  potential  of  the  constituents  of 
concern.  On  November  8, 1984,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  were  enacted.  In 
part,  the  Amendments  require  the 
Agency  to  consider:  (1)  Factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
originally  listed;  and  (2)  determine 
whether  any  other  factors  are  present 
which  could  cause  the  waste  to  be 
hazardous.  Today's  notice  is  the  result 
of  the  Agency's  re-evaluation  of  this 
petition. 

In  support  of  their  petition,  ITE 
submitted  a  detailed  description  of  their 
manufacturing  and  wastewater 
treatment  processes,  including 
schematic  diagrams,  a  list  of  raw 
materials,  and  safety  data  sheets  for 
those  materials.  In  addition,  ITE 
submitted  analytical  data  to 
characterize  the  sludge.  This  included 
the  results  of  total  constituent  analyses 
and  EP  leachate  tests  for  the  EP  toxic 


*  See  46  FA  40156.  August  6. 1981. 


metals  and  nickfil:  total  constituent 
analysis  and  distilled  water  leachate 
tests  for  cyanide;  and  total  constituent 
analyses  for  sulfide,  total  oil  and  grease, 
and  certain  organic  compounds.  The 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC) 
provided  ground-water  monitoring  data 
from  ten  RCRA  approved  monitoring 
wells  surrounding  the  batch  dump 
lagoon  and  holding  basin. 

ITE  manufactures  a  product  known  as 
"electrical  bus"  or  "lighting  duct."  The 
product  has  a  steel  casing  that 
surrounds  copper  on  aluminum  bars  that 
are  protected  by  insulation.  The  bars  are 
electroplated  to  provide  a  surface  that 
has  the  best  characteristics  for  the 
required  use.  Copper,  cyanide,  silver, 
acids,  and  alkalines  are  used  in  the 
electroplating  processes. 

Electroplating  waste  containing 
cyanide  are  subjected  to  pH  adjustment 
and  chlorination  in  a  series  of  two 
cyanide  destruction  units.  These  wastes 
are  then  combined  with  acid  and 
alkaline  wastes  in  an  equalization  basin. 
Subsequent  treatment  includes  addition 
of  alum,  additional  pH  adjustment  steps, 
addition  of  polymer,  and  clarification. 
The  sludge  from  the  clarifier  is  pumped 
to  an  8,650  yd^-  capacity  clay-lined 
sludge  holding  basin.  It  is  the  sludge  in 
that  basin  that  is  the  subject  of  ITE's 
petition.  Prior  to  disposal,  the  sludge  is 
further  dewatered  to  approximately  40 
percent  solids  with  a  mobile  filter  press. 
ITE  estimates  the  annual  generation  rate 
of  the  dewatered  sludge  to  be  375  cubic 
yards  per  year. 

Four  composite  samples  were 
collected  from  ITE's  sludge  holding 
basin.  Each  sample  was  a  composite  of 
five  full-depth  cores  from  each  quadrant. 
The  basin  was  sampled  in  this  manner 
in  November  1980,  in  February  1985,  and 
in  March  1986.  The  1980  samples 
(analyzed  for  inorganic  toxicants)  were 
dewatered  to  40  percent  solids  prior  to 
analysis  in  order  to  simulate  the  effects 
of  the  filter  presi.  The  1985  samples 
(analyzed  for  inorganic  toxicants)  and 
the  1986  samples  (analyzed  for  organic 
toxicants)  were  analyzed  as  collected. 
The  results  from  the  inorganic  analyses 
are  summarized  in  Table  1.  Total  oil  and 
grease  analyses  revealed  a  maximum 
concentration  of  0.5  percent. 

Adjacent  to  the  sludge  holding  basin 
is  a  batch  dump  lagoon.  The  batch  dump 
lagoon  is  connected  to  the  holding  basin 
by  an  emergency  overflow.  Since  the 
batch  dump  lagoon  occasionally 
received  paint  wastes,  ITE  analyzed  the 
holding  basin  sludge  for  several  organic 
compounds  that  are  typically  found  in 
paint  wastes.  The  concentrations  of  the 
tested  compounds  are  summarized  in 
Table  2. 


Table  1.— Maximum  Concentrations  (ppm) 


Constituents 


As  . 

Bd.. 

Cd.. 

Or.. 

Pt).. 

Hg.. 

Se  . 

Ag 

Ni.. 


CN(total)" 

CN(fre«)' 

SuMide 

Oil  &  Grease 


Total 
constitu- 
ent 
analyses 


190 

20 

23 
143 

74 
<0.2 

<5 

42 

53 
301 
<5.0 

20 
.5 


EP  leachate 
analyses 


As 

collected 

Irofn 

basin 


<0.01 

<  1 
<02 
<05 

<  1 
<001 
<.01 
<.01 

.07 
.34 
X 

NA 

NA 


Oewa- 

terad  to 

40% 

soMs 


<0.001 

<  1 
<01 
<05 
<.1 

<  0002 
<003 
<01 

X 

.059 
X 
NA 
NA 


X  =  test  not  pedormed 
NA  -  test  not  applicable 

'  Cyanide   leactung   tests   »»ere   perlomied   with   distilled 
water 


Table  2.— Maximum  Concentrations 

1 

Consbtuenit 

Constitu- 
ent 
concen- 
tration 
(mg/kg, 
miet  w1) 

Cartxxi  tetrachlonde 

<0  2 

Methylene  chloride 

<  2 

<  2 

Naphthalene 

....                                 <"  04 

Bis(2-ethylhe)(yl)phmalate 

3  3 

Di-n-butyl  phthalala 

^  04 

Toluene i 

02 

Phenol 

51 

Pentachlorophenol 

<  13 

Vinyl  chlonde j 

<  2 

Tnchloroethylene .1 

<  2 

3.3-Oichlorobenzidine 

Benzene 4 

<^  2 

The  ground-water  monitoring  data 
submitted  by  the  SCDHEC  indicates  that 
the  underlying  ground  water  at  ITE's  site 
is  contaminated  with  significant 
concentrations  of  VOC's,  methylene 
chloride,  chloroform,  trichloroethylene, 
and  dichloroethylene.  None  of  these 
compounds  were  detected  in  the 
upgradient  monitoring  well  using  a 
detection  limit  of  0.005  ppm.  Table  3 
presents  the  maximum  constituent 
concentrations  detected  in  the  ground 
water  in  upgradient  Well  Number  1, 
downgradient  Well  Numbers  3  and  6 
(adjacent  to  the  sluc^e  holding 
impoundments),  and  Well  Number  5 
(adjacent  to  the  batch  dump  lagoon). 

Table  3.— Maximum  Concentration  of 
Volatile  Organic  Compounds  Ground 
Water  (ppm) 


Constituents 


VOCs  (Total) 

Olorotorm 

Methylene 

chlonde 

Tnchloroettiy- 

lene 

Dicniofoettiylene 


Upgra- 
dient 
iTXjnitor- 
ing  wen 


<  0.005 
<005 

<.0O5 

<.005 
<005 


Downgradient  monitonng  wells 


No  3 


0.318 
.024 


.315 


.038 
.014 


No.  5 


6187 
040 


.418 


.010 
.345 


No  6 


1.316 
024 


1.20 


<005 
.052 
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Oewa- 

Id 

teredlo 

40% 

soMs 

<0.001 

<  1 

> 

<01 

> 

<05 

<.1 

)i 

<  0002 

<.O03 

<01 

.X 

059 

X 

NA 

NA 

Constitu- 
ent 
concen- 
tration 
(mg/kg, 
wet  wt ) 


<0.2 
<2 
<2 

<  04 
33 

<r  04 
02 
.51 

<  13 
<2 
<2 
<08 
<2 


utoring  wells 

No  6 

7 

1.316 

0 

024 

8 

1.20 

0 

<005 

5 

.052 

B.  Agency  Analysis  and  Action 

ITE  has  not  demonstrated  that  their 
wastewater  treatment  system  produces 
a  non-hazardous  sludge.  This  decision  is 
based  primarily  on  data  submitted  by 
SCDHEC*  The  Agency  believes  that  the 
samples  collected  by  ITE  are  non-biased 
and  adequately  represent  the  sludge  in 
that  basin.  The  collection  of  four 
samples,  each  of  which  was  a  composite 
of  five  full-depth  cores  from  a  given 
quadrant,  encompasses  any  horizontal 
or  vertical  stratification  that  may  have 
occurred  as  the  basin  was  being  filled. 
Also,  since  the  basin  typically  contains 
sludge  that  was  generated  over 
approximately  one  year,  the  sludge  that 
was  in  the  basin  during  the  sampling 
periods  is  believed  to  be  representative 
of  the  waste  normally  generated  by  ITE. 
Further,  the  samples  that  were 
de watered  to  40  percent  solids  prior  to 
analysis  indicate  that  the  dewatering  of 
the  sludge  in  a  filter  press  has  no  impact 
on  the  mobihty  of  the  toxicants  in  the 
sludge. 

The  Agency  has  evaluated  the     _ 
mobility  of  toxicants  from  ITEs  waste 
by  using  the  vertical  and  horizontal 
spread  (VHS)  model.*  The  compliance 
point  concentrations  of  the  inorganic 
toxicants  were  calculated  by  using  the 
maximum  reported  leachate 
concentrations  from  the  wet  sludge 
(approximately  5  percent  solids,  as 
collected  from  the  basin)  and  a  waste 
volume  equal  to  the  capacity  of  the 
holding  basin  (8,850  cabic  yards).  The 
Agency  also  applied  the  VHS  mode)  to 
the  dewatered  sludge  (40  percent  solids. 
as  ultimately  disposed)  using  a  waste 
volume  of  1,100  cubic  yards,  which 
represents  the  volume  of  dewatered 
sludge  that  would  be  generated  from 
8,650  cubic  yards  of  wet  sludge.  The 
results  from  these  evaluations,  along 
with  the  regulatory  standards  to  which 
the  compliance  point  concentrations  are 
compared,  are  presented  m  Table  4. 


*  The  Agency  notes  lh»l  fhe  gimmd  water  data 
summarized  in  this  notice  does  not  include  all  of  the 
corroboi^tive  data  collected  by  the  SCDHEC  This 
data  is  being  compiled  and  will  be  available  in  the 
Public  Docket  by  the  on-set  of  the  public  comment 
period.  Reference  to  this  data  will  be  made  in  the 
Agency's  final  decision  on  ITE's  petition. 

'  See  50  /=7?  7882,  Appendfx  I.  February  26.  1985 
for  a  detailed  explanation  of  the  development  of  the 
VHS  model  for  use  in  the  delisting  program.  See 
also  the  final  version  of  the  VHS  model.  50  FR 
48896,  appendix.  November  27, 1985. 


TA8L£  4.— VHS  MOOCU  CALCUtATEO 

CoMPUANce  Point  Conc6ntratiows 


— ■ 

Compliance  point 
cuncenkalDn*  (mf/ 

Regula- 

•pnr 

stan«- 
ants 

ConsWuents 

A* 
collected 

mm 

basin 

Obm- 

teradlo 
40% 

solidt 

As 

<O002 
<016 

<  003 
<008 
<0T8 
<0082 

<  002 
<002 

<  Oil 
<054 

<P.0Ot 
<007 
<001 
<003 
<00r7 
<0001 
<O01 
<.001 
X 
<.004 

oos 
to 

.01 

.05 

05 

.002 

.01 

05 

36 

2 

Bd 

Cd 

Cf 

Pb _ ._ 

Hg 

Se „.. 

*• _ 

Ni _. 

ON  (total) 

X  ^  l«acti«e  last  not  parti  rmnl. 

For  both  fhe  wet  and  the  dewatered 
sludges,  the  compliance  point 
concentrations  of  the  EP  toxic  metals 
and  cyanide  are  less  than  their 
regulatory  standards  (the  National 
Interim  ftimary  Drinking  Water 
Standards  for  the  EP  metals  and  the  U.S. 
Public  Health  Service's  suggested 
drinking  water  standard  for  cyanide." 
Also,  the  predicted  compliance  point 
concentration  of  nickel  from  the  wet 
sludge  is  less  than  the  Agency's  interim 
delisting  standard,'  Whfle  the 
dewatered  slndge  was  not  sobjected  to 
the  EP  leachate  icsi  for  nickel,  the 
constituent  concentration  is  sofRdently 
low  (53  mg/kg  maximomj  that  nickel  is 
not  expected  to  be  of  regirfatory 
concern.  That  n.  if  all  of  the  nickel  were 
to  leach  from  the  waste,  fhe  EP  }eadiate 
concentration  would  not  be  expected  to 
exceed  ZJ7  mg/I  due  to  the  20^old 
dilution  that  is  inherent  in  the  HP 
toxicity  test.  With  the  VHS  model,  thia 
leachate  OHicentration  would  result  in  a 
compliance  point  concentration  of  0.18 
mg/1,  which  is  less  than  the  regnlatory 
standard  of  0.35  mg/1.  The  Agency 
concludes,  therefore,  that  the  presence 
of  inorganic  toxicants  in  ITE's  waste  is 
not  of  regulatory  concern. 

The  Agency  has  evaluated  the 
mobility  of  the  organic  toxicants  found 
in  ITE's  waste  by  estimating  the 
concentration  of  the  toxicants  in  the 
leachate  and  by  using  the  leachate 
concentrations  in  the  Agency's  organic 
leaching  model  (OLM)."  The  results  of 


'  See  Drinking  Water  Standards.  U.S.  Pubhc 
Health  Service.  Publication  956  (196ZJ. 

'  See  50  ffl  20247  (May  15. 1965)  for  a  complete 
description  of  the  Agency's  interim  itandard  for 
nickel.  To  date,  the  Agency  has  collected  enou^ 
statistically  defensible  data  from  its  ongoing  nickel 
toxicity  study  to  indicate  that  the  interim  stamhrd 
of  350 ppb  will  decrease. 

■  See  50  f«  48953-48966.  Noveiuber  27. 1985  for 
an  explanation  of  the  procedures  used  to  estimate 
the  concentration  of  organic  compounds  in  the 
leachate.  See  also  51  FR  27061.  July  29. 1986,  for  an 
explanation  of  the  Agency's  newly  proposed  OLM. 


this  evaluation  are  presented  in  Table  5. 
Table  5«Uo  presents  the  regulatory 
standards  for  these  toxicants, 

J^B\JE.  5.— VHS  Model  Calculated  Estimat- 
ed  COMPUMKX    POMIfr   COMCSVmATIONS  ' 


Constituents 


Cartion 
istractMonde . 

cfilond* 

TeuacMonMtr*- 

ytene.    .  

Napmtialene 

BisC- 

athytlwxyl)- 

phthalate 

Ot-n-buty) 

phtttiMe 

Toluene 

Phen* _.... 

Pentachtoro- 

phenol 

VmylcmortdB  . 
Tnctitonattv 


BaMlil 
comphanca 


cancan»a- 


3.3- 


zxjne . 
Benzene. 


<0.0002e5 
<. 


<  000142 

<  0000297 


<00<»O« 

<.ooooia2 

<. 000238 


<  0000438 
<0004T« 


<00029e 


<oaoota8 

<. 000359 


95 
oompkano* 


I  (ntg^n 


<  0.000364 

<  00232 

<000193 
<0000S8B 

<  00014 

<  0000281 
<O0O312 

<oo«3e 

<  0000614 
<0OOS8 

<.00041 


<«00a287 

<000«86 


rhigMllloiY 
standards 


000027 


00069 

»0 


3-5 
TOS 
15 

1  1 
002 

0082 


000071 
.0012 


'  Sma.  tha  OLM  hM  not  ,M  bMn  linMiait  Mh  i 

of  the  oxxiet.  basaina  equatnn  and  95  percant  oonfNtence 
mterm  (aRilBd  to  tka  —il»j>.  an  caiaMMtf  Kara.  Once 
finalbed.  only  one  of  ttieaa  km  varaaos  wU  api^. 

No  compliance  point  concentrations 
exceeded  the  regirfatory  standards  when 
the  best  fit  model  was  used.  The 
estimated  compliance  point 
concentrations  of  carbon  tetrachloride 
and  3,3-dichlorDbenzidine  were  found  to 
exceed  their  respective  regulatory 
standards  in  the  95  percent  confidence 
version  of  the  OLM  when  using  the 
detection  limit  as  the  maximum  total 
constituent  concentration.  The  detection 
limits  used  to  calculate  the  compliance 
points  were  acheived  using  the 
recommended  extraction  and  analytical 
procedures  from  Test  Methods  for 
Evaluating  Solid  Waste  (SW-«48).  These 
methods  cannot  achieve  low  enough 
detection  limits  to  pass  the  OLM/VHS 
analysis  for  these  constitoents.  Where 
hazardous  constituents  in  a  waste  are 
determined  to  be  not  detected  using 
appropriate  analytical  methods,  the 
Agency  will,  as  a  matter  of  policy,  not 
use  those  constituents  as  a  basis  to 
regulate  the  waste  as  hazardous."  The 
compliance  point  concentrations  of  the 
remaining  constituents  do  not  exceed 
their  respective  staiidards;  the  presence 
of  these  toxicants  is  not,  therefore,  of 
regulatory  concern.  Also,  based  upon 


"The  Agency  is  not  indicating  that  these 
detection  timita  are  appropriate  mimmun  Kmits  for 
all  petitumen.  The  Agency  further  notes  that,  as  the 
recommended  clean-up  procedures  and  analytical 
tests  improve,  fhe  requited  detection  limits  will 
decrease  for  petrtKiners  submitting  petitions  at  that 
time. 
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the  Agency's  review  of  the  raw 
materials  and  processes  used  by  ITE,  no 
additional  hazardous  constituents  (other 
than  those  tested  for)  are  expected  to  be 
present  in  the  waste. 

The  Agency  has  also  reviewed  the 
ground  water  monitoring  data  submitted 
by  the  SCDHEC.  The  monitoring  data 
indicates  that  ground  water 
contamination  has  occured  at  ITE's  site. 
This  contamination  is  the  sole  reason  for 
the  Agency's  denial  decision.  The 
Agency's  policy  regarding  the  ground- 
water monitoring  requirements  and 
evidence  of  contamination  for  facilities 
that  have  previously  been  issued 
temporary  exclusions,  is  that  the  RCRA 
Subpart  F  standards  will  not  be 
required,  however,  any  existing 
monitoring  data  will  be  reviewed.  If 
existing  monitoring  data  indicate  that 
the  petitioned  waste  has  caused 
contamination,  then  these  data  will  be 
used  as  a  basis  for  petition  denial.  In 
ITE's  case,  ground  water  contamination 
exists,  for  several  organic  constituents. 
Chloroform,  methylene  chloride, 
trichloroethylene,  and  1,1- 
dichloroethylene  were  found  in  three 
wells  downgradient  from  ITE's  holding 
impoimdments  and  batch  dump  lagoon 
at  concentrations  above  the  Agency's 
levels  of  regulatory  concern  of  0.0005, 
0.056, 0.003,  and  0.003  ppm,  respectively. 
Since  several  of  these  constituents  could 
be  expected  to  be  present  in  ITE's  waste 
due  to  comingling  of  wastes  from 
painting  operations  and  these 
constituents  are  present  at  levels  of 
regulatory  concern  in  downgradient 
wells  (and  were  not  detected  in 
upgradient  wells),  the  Agency  has 
concluded  that  ITE's  waste  has  caused 
ground  water  contamination  at  their 
site.  The  Agency  beheves  that  ITE  has 
not  demonstrated  that  their  waste  is 
non-hazardous.  The  Agency,  therefore, 
proposes  to  deny  ITE's  petition  for 
exclusion  of  its  clarified  wastewater 
treatment  sludge  as  generated,  and  as 
held  in  its  impoundments  at  its 
Spartanburg,  South  Carolina  facility. 

II.  Monroe  Auto  Equipment  Company 

A.  Petition  for  Exclusion 

Monroe  Auto  Equipment  Company 
(Monroe),  located  in  Cozad,  Nebraska, 
manufactures  shock  absorbers  for 
automobiles,  trucks,  and  tanks.  Monroe 
has  petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F006— Wastewater  treatment  sludges 
from  electroplating  operations,  except 
from  the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 


aluminum  or  zinc  aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin  zinc,  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum. 
Monroe  claims  that  this  waste  should  be 
excluded  because  It  does  not  meet  the 
criteria  for  which  it  was  listed. 

Monroe  original^  petitioned  the 
Agency  to  exclude  their  alum  treated 
sludge  stored  in  two  on-site  surface 
impoundments.  The  petition  did  not  at     ^ 
that  time  cover  the  material  removed 
from  the  impoundments  and  disposed  at 
an  off-site  landfill  area  (Sandhills 
Landfill).  Monroe's  waste  was  placed  in 
the  Sandhills  Landfill  area  from  1977 
through  1982.  On  September  16, 1985 
Monroe  altered  thair  treatment  process 
with  the  addition  of  a  vacuum  filtration 
unit  and  no  longer  placed  any  new 
waste  into  the  impoundments.  Monroe, 
therefore,  submitted  an  additional 
petition  seeking  a  one-time  exclusion  for 
the  landfilled  sludge  and  the  re-treated 
surface  impoundment  sludge  (stored  on- 
site  in  the  two  impoundments);  and  an 
exclusion  for  the  continuously  generated 
vacuum  filtered  sludge. 

Based  upon  the  Agency's  review  of 
the  original  petition,  Monroe  was 
granted  a  temporary  exclusion  covering 
the  material  stored  in  their  two  on-site 
surface  impoundments  in  December  of 
1982.  The  Agency's  basis  for  granting 
the  temporary  exclusion,  at  that  time, 
was  the  low  migration  potential  of  the 
constituents  of  concern,  namely 
cadmium,  hexavalant  chromium, 
cyanide  (complexed),  and  nickel. 

Since  that  time,  the  Hazardous  Waste 
and  Solid  Waste  Amendments  of  1984 
were  enacted.  In  part,  the  Amendments 
require  the  Agency  to  consider  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed,  if  the  Agency  has  a  reasonable 
basis  to  believe  that  such  additional 
factors  could  cause  the  waste  to  be 
hazardous.  (See  section  222  of  the 
Amendments,  42  U.S.C.  6921(f).)  In 
anticipation  of  enactment  of  this 
legislation  and  regulatory  changes  by 
the  Agency,  EPA  requested  additional 
information  from  Monroe.  This 
information  was  submitted  in  numerous 
parts  between  October  25, 1985  and 
September  23, 1986  (see  public  docket). 
The  Agency,  therefore,  has  re-evaluated 
Monroe's  petition  to:  (1)  Determine 
whether  the  temporary  exclusion  should 
be  made  final  based  on  the  factors  for 
which  the  waste  was  originally  listed; 
and  (2)  evaluate  the  waste  for  factors 
(other  than  those  for  which  the  waste 
was  listed)  to  determine  whether  the 
waste  is  non-hazardous.  This  notice 


presents  the  results  of  the  Agency's  re- 
evaluation  of  Monroe's  petitions. 

Monroe  has  submitted  a  detailed 
description  of  its  manufacturing  and 
waste  treatment  processes,  including 
schematic  diagrams;  results  from  total 
constituent  and  Oily  Waste  EP  toxicity 
analyses  of  the  waste  for  all  the  EP  toxic 
metals,  cyanide,  and  nickel;  results  from 
total  constituent  analyses  for  volatile 
organic  constituents;  ground-water 
monitoring  data;  and  ignitability, 
corrosivity,  and  reactivity  data  on 
samples  collected  from  the  on-site 
surface  impoundments,  the  off-site 
landfill,  and  the  currently  generated 
vacuum  filter  sludge.  In  addition, 
Monroe  also  submitted  a  list  of  raw 
materials  and  material  safety  data 
sheets  for  all  materials  used  in  the 
manufacturing  process. >°  The  additional 
information  was  submitted,  as  indicated 
above,  to  determine  whether  any 
hazardous  constituents  other  than  those 
for  which  the  waste  was  originally  listed 
could  be  present  in  the  waste  at  levels 
of  regulatory  concern. 

Monroe  manufactures  shock 
absorbers  for  automobiles,  trucks,  and 
tanks.  Purchased  coils  of  steel  are 
drawn  through  a  cold  forming  tube  mill 
and  subject  to  continuous  electrical 
resistance  welding.  The  steel  tubes  are 
cut  to  the  required  lengths.  Pistons  are 
manufactured  by  injecting  iron  powder 
into  molds,  which  are  then  baked  to 
harden  the  powder  metal  parts.  Rod  for 
pistons  is  purchased  aa  bar  stock,  cut  to 
length,  threaded  and  ground,  then  hard- 
chromium  plated.  The  dirt  shield  tubes 
are  attached  to  the  piston  rods  by 
electric  resistance  welding  and  the 
shock  absorber  tubes  are  filled  with 
either  hydrauhc  fluid  or  pressurized  air. 
The  shock  absorbers  are  assembled  and 
checked  for  leaks,  then  phosphated  and 
painted. 

The  rinse  waters  from  the  chrome 
plating  lines  are  collected  and  then 
pumped  to  the  wastewater  treatment 
facility  for  hexavalent  chromium 
reduction.  Spent  chromium  baths  are 
sent  off-site  for  reclamation  and  chromic 
acid  etch  baths  waters  are  reduced  in- 
tank  prior  to  discharging  to  the 
hexavalent  chromium  reduction  unit  (at 
the  wastewater  treatment  facility). 
Process  rinse  waters  from  the  alkaline 
dip  tanks  (paint  removal  operations), 
vertical  seam  welder,  shock  oil  room 
and  separator,  zinc  phosphating  line,  air 
compressors,  air  conditioners,  pressure 


'  °  The  Agency  notes  that  Monroe  has  not 
identified  the  components  or  giajor  chemical 
families  contained  in  29  raw  materialg.  The  Agency 
had  requested  Monroe  to  supply  additional 
information  regarding  these  r«w  materials:  however, 
we  have  yet  to  receive  this  inlormation. 
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tube  washer,  and  non-oily  vaf 
wastewater  all  flow  to  the  wastewater 
treatment  facility.  All  emulsified  oils 
used  in  the  zinc  phosphating  line,  and 
grinding/milling  operations,  are 
collected  in  three  rancid  oil  sumps.  The 
rancid  oil  is  then  pumped  to  an  oil 
cracker  which  sej.  arates  the  oil  and 
water  emulsions.  The  separated  oil  is 
shipped  off-site  for  recycling  and  the 
water  layer  is  sent  to  the  wastewater 
treatment  facility.  The  reduced 
wastewater  from  the  chrome  reduction 
unit  and  the  process  wastewaters  are 
combined  at  the  treatment  facility, 
where  the  wastewater  is  neutralized. 
Flocculants  and  polyelectrolytes  are 
added,  and  the  resulting  mixture  is 
clarified.  Sludge  from  the  clarifler  is 
dewatered  by  vacuum  filtration,  and  the 
resulting  filter  cake  is  dropped  into  one 
cubic  yard  bags  for  off-site  disposal. 

During  1984,  the  Nebraska  Department 
of  Environmental  Protection  (NDNR) 
and  Monroe  detected  significant 
concentrations  of  trichloroethylene 
(TCE)  (2.9  ppm)  and  1.1.1- 
trichloroethane  (TCA)  (0.036  ppm]  in  the 
ground  water  at  Monroe's  production 
facility.  Due  to  the  ground-water 
contamination  detected  at  the  facility, 
Monroe  collected  a  total  of  eight  sludge 
samples  from  both  the  east  and  west 
surface  impoundments  during  May  of 
1985.  These  eight  samples  were 
analyzed  for  total  constituent 
concentrations  of  volatile  organic 
constituents  (VOCs).  TCE  and  TCA 
were  detected  in  the  sludge  at  combined 
concentrations  ranging  from  25-57  ppm 
(in  a  ratio  of  9:1  TCE  to  TCA).  In  order 
to  reduce  the  concentrations  of  VOCs 
present  in  their  impounded  sludge. 
Monroe  began  a  sludge  re-treatment 
program  in  July  1985.  This  re-treatment 
program  consisted  of  hydration, 
aeration,  and  attempted  biological 
treatment  of  the  sludge  contained  in 
both  the  east  and  west  surface 
impoundments.  The  program,  which 
ended  in  November  1985  (and  was  to  be 
restarted  in  July  1986).  affected  the 
chemical  and  physical  nature  of  the 
sludge,  which  potentially  altered  the 
waste  matrix.  pH,  and  mobility  of  toxic 
constituents.  Some  portion  of  the  oil 
matrix  is  expected  to  have  both  oxidized 
and  biologically  degraded.  For  that 
fraction  of  sludge  effected  by  aeration, 
evidence  of  the  chemical  alteration  of 
the  waste  was  apparent  when  the 
concentration  of  VOCs  were  reduced 
(see  Table  2,  which  Hsts  the  maximum 
concentration  of  VOCs  detected  in 
Monroe's  re-treated  sludge).  The  Agency 
has  not  included  any  analytical  data 
characterizing  the  concentrations  of 
VOCs  contained  in  the  impounded 


wastes  prior  to  the  retreatment 
programs,  since  the  original  VOC  data 
are  no  longer  representative  of  the 
waste  currently  stored  in  the  surface 
impoundments.  The  Agency  is,  however, 
using  the  test  data  for  metals  from  the 
waste  prior  to  retreatment.  The 
Agency's  basis  for  using  the  metals  data 
is  that  if  any  change  due  to  degradation 
of  the  oil  fraction  occurred,  it  would 
have  increased  (rather  than  decreased) 
the  mobile  metals  concentration, 
enhancing  the  bases  for  denial. 

Prior  to  the  re-treatment  of  the  waste 
contained  in  the  two  surface 
impoundments.  Monroe  submitted  a 
total  of  four,  four-point  quadrant 
composites  collected  from  the  east 
impoundment  on  October  10, 1985. 
These  samples  were  analyzed  for  total 
constituent  concentrations  and  mobile 
metal  concentrations  (using  the  Oily 
Waste  EP  Toxicity  Test)  for  the  EP  toxic 
metals,  nickel,  and  cyanide.  The 
maximum  concentrations  for  these 
metals  are  displayed  in  Table  1. 

Since  the  re-treatment  of  the 
impounded  waste,  Monroe  has 
submitted  a  total  of  nine  samples 
analyzed  for  total  constituent 
concentrations  of  volatile  oi^ganic 
constituents.  Four  composite  samples 
were  collected  from  the  east 
impoundment.  Two  of  these  four 
samples,  collected  on  November  27, 

1985.  were  two  to  four  point  composites. 
The  other  two  samples,  collected  in 
March  1986,  were  half  pond  15-point 
composite  samples.  Five  composite 
samples  were  taken  from  the  west 
impoundment.  One  sample,  collected  on 
November  27. 1985.  was  a  quadrant 
composite  of  six  to  eight  cores.  The 
other  four  samples,  collected  in  March 

1986,  were  15-point  quadrant 
composites. 

Table  l.— Maximum  Concentrations  of  the 
Constituents  of  Concern  Surface  Im- 
poundments 


OonsMiMnIs 


As _.... 

Ba 

Cd 

Cf  (Total).. 

Pb 

Hg -. 

Ni 

Se 

A9- 

CN 


Table  2  presents  the  maximum  total 
constituent  concentration  of  the  volatile 
organic  constituents  contained  in  the 
impounded  sludge.  The  Agency  notes 
that  no  other  volatile  organic 
constituents  were  detected  using  a 
detection  limit  of  10  ppb.  The  maximum 
total  oil  and  grease  content  of  the 
impounded  waste  prior  to  retreatment 
was  12.9  percent.  Monroe  claims  that 
the  impounded  waste  is  not  corrosive, 
reactive,  or  ignitable. 

Table  2.— Maximum  Concentrations  of 
Volatile  Organic  Constituents  Surface 
Impoundments 


Conttiluenis 

Man- 
mum 
oonoen- 

irabons 
(ppm) 

1.1-0tchtoo«tfwiie _ 

(Irana)- 1 .2-OicMoro<ithytaiie „ 

1.l.l-Tfictiloroe(hane „ 

TncNoroeihana „ 

Vinyl  chtofidB „ 

379 
8  41 
478 
17  97 
214 

Monroe  collected  a  total  of  24  full 
depth  cores  for  volatile  organic 
constituent  analyses  and  a  total  of  13 
full  depth  cores  for  total  metals  and 
mobile  metal  concentrations  in 
December  1985"  from  the  six  cells 
(filled  1977  through  1982)  at  their 
Sandhills  Undfill. 

The  total  constituent  analyses  of  the 
Sandhills  sludge  for  the  listed  and  non- 
listed  metals  found  the  maximum 
concentrations  presented  in  Table  3. 
Table  3  also  presents  the  maximum 
mobile  metal  concentrations  detected 
using  the  Oily  Waste  EP  method  for 
both  the  listed  constituents  and  the  non- 
listed  metals. 

Table  3.— Maximum  Concentrations  of  the 
Constituents  of  Concern  Sandhills 
Landfill 


ConsMuenli 

Maxi- 
mum 
total 
ooncen- 
trationa 
(ppm) 

Maxi- 
mum 
mobrie 
metal 
concan- 
trabona 
(ppm) 

As _ _ 

Ba _ _ 

29.36 
146 
1.6 
2030 
2950 
<0.6 
2.7 
140 
1.2 
<0.3 

0.235 

Cd „ „ 

Cr  (Total) _ 

Pb _ 

Hfl „ 

.1 
5.3 

1.54 
'  <0015 
'1  13 

'03 

'15 

■024 

Ni 

Se _ 

Ab 

CN „_ 

'  The  Agency  note*  Itwt  aMhougb  Iheae  detection  hmils 
are  higher  than  the  totals,  these  oonsHtuwrU  wa  preaent 
below  levels  ol  raguMoiy  concern. 

■NM  analyzed  since  the  total  concanlndion  of  cyaade  ■ 
wad  belOMf  the  regulatory  tanHan)  tor  cyanda. 


• '  Four  samples  analyzed  for  total  metals  and 
mobile  metals  concentrations  were  collected  on 
June  4.  and  5, 1986.  The  Agency,  however,  is  not 
considering  the  four  samples,  which  were  analyzed 
using  the  regular  EP  toxicity  methodology  due  to  the 
waste's  high  total  oil  and  grease  content  (41.4 
percent). 


I 
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*  Orty  to**  anHysas  wen  don*  using  tie  Oity  Wwie  EP 
procedure 

*An  CMy  Waste  EP  Anatysa  wn  not  pertormed  tor  tNs 
ConsMuent;  Iheratere.  the  Agency  caicuWed  the  "worst- 
caae"  moMe  metal  concentration  by  assuming  an  oily  dilu- 
tion 01  12.34  and  100  percent  leading  (based  on  the  lot^ 
volume  of  oil  and  grease) 

Table  4  presents  the  maximum  total 
constituent  concentrations  of  the 
volatile  organic  constituents  detected  in 
the  sludge  contained  in  the  six  cells  at 
the  Sandhills  Landfill. 

Table  4.— Maximum  Concentrations  of 
Volatile  Organic  Constituents  Sand- 
hills Landfill 


Constltuants 


1.1-OicMaroe<by*ene 

1.1-OicNoroe<hane 

(Irans)-1 .2-DicNoroettiylene.. 

1.1.1-Tnc<iloroetftane 

Tnchloroetbylene 

Tetrachkxoethylene _.. 

DicWoromethane 

1.1.2-TncMoroethane 

Toluene..... 

Ethyl  lienzene 

1.2-Oictik)ropropane 


Mammum 
concen- 
trations 
(ppm) 


7  8 
289 
13 
52.0 
'  1  36 
1.8 
0.33 
.06 
093 
.115 
006 


■  The  Agency  notes  Ihet  it  ■  not  usmg  a  higher  reported 
tnctiloroethytene  corx»ntration  ol  66  ppm  since  rl  was 
detected  in  a  sample  ol  pre-RCRA  amsia 

The  Agency  notes  that  it  does  not 
know  whether  any  other  volatile 
organics  or  semi-volatile  acid  or  base/ 
neutral  extractables  were  analyzed  for 
and/or  detected.  Furthermore,  the 
Agency  was  only  able  to  use  three  of  the 
24  samples  analyzed  for  VOCs  and  only 
three  of  the  13  samples  analyzed  for 
mobile  metal  concentrations,  since  the 
other  21  and  10  samples,  respectively, 
were  taken  from  either  pre-RCRA 
material  [I.e.,  sludge  generated  and 
disposed  prior  to  November  19, 1980], 
incompletely  referenced  samples  [i.e., 
insufficient  documentation  of  sample 
location,  compositing  techniques,  and 
sample  composition],  or  from  non-waste 
material  [i.e.,  soil,  gravel,  or  a  mixtiire  of 
mostly  soil  and/or  gravel,  with 
sludge).**  >»  •*  The  Agency  has  not 


"  Monroe  was  unable  lo  identify  Ihe  exact 
location  of  the  cells  in  the  Sandhills  Landfill  area 
and  the  location  of  waste  within  the  cells  due  to  a 
lack  of  placement  ivcords  and  the  movement  of 
some  material  due  to  the  local  highway 
department's  regrading  of  an  adjacent  side  road  for 
snow  drif)  control. 

'»  Of  Ihe  24  VOC  samples:  12  were  pre-RCRA 
material,  4  contained  Httle  or  no  sludge,  and  8  were 
insufficiently  documented,  such  that  the  sampling 
location,  sample  com[>osition  and  compositing 
techniques  were  not  known.  (The  Agency  notes, 
that  analytical  data  for  these  8  samples  were 
mentioned  in  Monroe's  submissions,  yet  the  data 
were  never  submitted.  The  Agency  further  notes 
that  Monroe  did  not  uae  the  data  for  these  eight 
samples  in  their  own  conclusions  in  the  petition). 

'*  Of  the  13  mobile  metals  samples:  6  samples 
were  of  pre-RCRA  material  and  4  samples  were 
analyzed  using  the  standard  EP  toxicity  analysis 
instead  of  the  Oily  Waste  EP  methodology. 


used  test  data  on  the  pre-RCRA  material 
since  Monroe  did  not  supply  information 
detailing  process  description  and  raw 
materials  lists  for  the  manufacturing  and 
treatment  process  at  that  time;  nor  did 
they  indicate  whether  this  material  was 
generated  from  the  same  treatment 
system  [i.e..  whether  the  material 
generated  prior  to  1980  was  filtered 
sludge,  dredged  shidge,  etc.).  The 
maximum  total  oil  and  grease  content  of 
the  Sandhills  sludge  is  41.4  percent. 
Monroe  claims  that  the  landfiiied  sludge 
is  not  corrosive,  reactive,  or  ignitable. 
Monroe  collected  a  total  of  six  grab 
samples  of  the  filter  cake  from  the 
vacuum  filtration  unit  on  November  6. 
1985.  A  composite  of  the  six  grab 
samples  was  analyzed  using  the  Oily 
Waste  EP  methodology;  however,  the 
results  of  the  total  metals  analyses  were 
not  provided  to  the  Agency.  Table  5 
presents  the  mobile  metal 
concentrations  for  the  EP  toxic  metals. 
(Monroe  did  not  submit  analyses  for 
cyanide  or  nickel],  Monroe  performed 
total  constituent  analyses  for  the 
volatile  organic  constituents  on  each  of 
the  six  grab  samples;  however,  Monroe 
reported  the  results  obtained  on  only 
three  of  the  grab  samples.  No  volatile 
organic  constituents  were  detected  at  a 
detection  limit  of  10  ppb. 

Table  5.— Maximum  Concentrations  of  the 
Constituents  of  Concern  Vacuum  Fil- 
tered Sludge  ' 


Constltuants 

Mobile 
melal 
concen- 
trations 

(mg/1) 

As 4 

<001 

Ba J 

Cd 

Or 

<01 

Pb 

- 

<     1 

<01 

Hg. 

Se 

Ag 

1 

ON 

Ni J 

»NA 

'  The  Agency  notes  that  Monroe  either  did  not  periorm 
ttie  total  constituent  analyses  lor  metals,  or  did  not  provide 
the  results  from  mis  lest 


'  Monroe  did  not  analyze  arfy  samples  for  this  constituenl 
The  Agency  has  notified  the  pettnner  that  analyses  must  be 
conducted 

Monroe  did  not  provide  results  from  the 
total  oil  and  grease  test  or 
characteristics  testing  on  the  vacuum 
filtered  sludge. 

The  Agency  conducted  a  sampling 
visit  at  Monroe's  facility  on  June  26  and 
27, 1986  under  the  spol-check  sampling 
program.  During  this  visit  the  Agency 
collected  eight  random  two-point  full- 
depth  composite  samples  in  each  of  the 
east  and  west  surface  impoundments, 
and  six  random  two-point  one  to  two 
foot  deep  composite  samples  from  the 
Sandhills  Landfill  1982  cell.  The  Agency 
also  collected  six  composite  samples  of 
the  vacuum  filter  caka  Each  filter  cake 
sample  was  a  composite  of  4  to  8  full 
depth  core  samples  taken  from  two  one 
cubic  yard  storage  bags.  Table  6 
presents  the  maximum  concentrations  of 
the  volatile  and  semi-volatile  organics 
detected  in  the  surface  impoundment 
sludge.  Sandhills  Landfill  (1982  cell),  and 
the  vacuum  filter  cake.  The  maximum 
concentration  of  total  cyanide  detected 
in  the  surface  impoundment  sludge, 
landfill  sludge,  and  vacuum  filter  cake  is 
also  presented  in  Table  6.  The  Agency 
notes  that  it  has  not  yet  completed  the 
analyses  of  total  metals  or  mobile 
metals. 

The  Agency  also  reviewed  the  list  of 
raw  materials  and  material  safety  data 
sheets  submitted  by  Monroe,  identifying 
the  following  12  Appendix  VIII 
hazardous  constituents:  Methyl  ethyl 
ketone,  methyl  isobutyl  ketone,  toluene, 
xylene,  isobutyl  alcohol,  methylene 
chloride,  hydrazine,  1,1,1- 
trichloroethane,  ethyl  benzene,  formic 
acid,  cresylic  acid,  and  benzene.  The 
Agency  notes  that  Monroe  submitted 
analytical  data  on  mefliylene  chloride, 
1,1,1-trichloroethane,  ethyl  benzene,  and 
benzene  as  part  of  the  volatile  organic 
constituents  scans,  and  that  no  mass 
balance  arguments  nor  analytical  data 
have  been  presented  on  the  remaining 
eight  constituents,  despite  having  been 
requested  by  the  Agency. 


Table  6.— AGf  ncy  Spot  Check  Maximum  Constituent  Concentrations  (mg/kg) 


Constituents 


1 . 1 -DicWoroethane 

(transKt  .2.-OichloroethylenS 

1.1.1-Tncnioroethylene ,. 

Tnchloroethylene .,. 

Tetrachloroethylene ,. 

Toluene „. 

1.1-Dichloroettiylene ,. 

Methyl  ethyl  ketone 

Ethyl  tienzene _. 

Xylene  (total) 

Acalona 

Pentacholoroprierx>l 

Berno<»)pyrene _. 

Chrysene 


Surface 
impound- 
ment sHidge 


12.0 

76.0 
100.0 

13.0 
1.8 
8.9 
0.210 
35 
1.0 
5.9 

23.0 
18 
3.6 
3.9 


Landfill 
sludge 


NO 
NO 
NO 
ND 

022 

13 

ND 

NO 

0.078 

0.58 
ND 
ND 
ND 
ND 


Vacuum 
filter  cake 


ND 
1.2 
ND 
0490 
NO 
16 
ND 
ND 
23 
140 
ND 
ND 
ND 
ND 


Federal  Register  /  Vol.  51.  No.  212  /  Monday.  November  3.  1986  /  Proposed  Rules 


39975 


Table  6.-Agency  Spot  Chcck  Maximum  CONSrrruENT  Concentrations  (MG/KG)-Continued 


Constituents 


Anthracene 

Phenanthrene 

Pyrene 

Fkxxanttwne 

Fluorene „ 

Ptienol 

1 .2-Oichlorobenzene 

1 ,3-Dictilorobenz8ne 

1,4-t>chtoroben2ene 

Anthracene 

4.6-Oinilrocresol 

4-Methyt-2-parnanone 

Cartxjn  douHide 

laophcrone 

V%iy(  cMonde 

P-Ntfosodipheny(afnine 

2-Butanone 

2-Ch(orophenol 

Chkxoethane 

Diethyl  phthalate 

(>-Chtort)-m-cre8ol 

1 .2-Dichtoroeltiane 

1.2-Dichlofoprooane 

1 . 1 .2.2-Tetrachioroethane ... 
B<8<2-elhythexyt)  phthalate.. 

n-n-Butyl  phltialale 

Cyarade  (total) 


Surface 

unoound- 

ment  sludge 


36 

140 

90 

9  7 

31 

0  67 

16  0 

ND 

NO 

36 

ND 

053 

0  16 

120 

87 

IX 

3.5 

NO 

0.23 

220 

ND 

0.014 

0.017 

0.011 

200 

ND 

6.8 


Landfill 
stuoge 


NO 
25.0 
ND 
ND 
NO 
ND 
ND 
ND 
NO 
NO 
160 
ND 

0.043 
32 
ND 
77 

0  059 

13 

ND 

ND 

15 

NO 

ND 

NO 

180 

12 

64 


Vacuum 
^er  cake 


ND 
110 
ND 
ND 
NO 
ND 

2600 
310 
260 
ND 
NO 
ND 
NO 
NO 
ND 

925 
ND 
NO 
ND 
ND 
ND 
NO 
ND 
ND 
760 
ND 

10.8 


Monroe  claims  that  the  samples  of  the 
impounded  sludge  and  landfilled  sludge 
are  representative  of  any  variation  of 
the  listed  and  non-listed  constituent 
concentrations,  since  no  new  waste  is  to 
be  added  to  either  the  impoundments  or 
landfill  cells,  and  that  the  full  depth 
cores  are  representative  of  any  spatial 
variations  in  the  wastes.  In  addition, 
Monroe  contends  that  the  manufacturing 
and  treatment  processes  were  uniform 
and  consistent,  and  that  the  use  of  raw 
materials  did  not  vary  over  time. 
Consequently,  they  believe  that  the 
samples  collected  and  analyzed  fully 
characterize  their  waste.  Monroe  also 
claims  that  the  six  grab  samples  taken 
from  the  vacuum  filtration  unit  are 
representative  of  the  waste  and  fully 
characterize  any  variation  of  the  listed 
and  non-hsted  constituent 
concentrations  in  the  waste,  since  both 
the  manufacturing  and  treatment 
process  are  uniform  and  consistent,  and 
that  the  use  of  raw  materials  does  not 
vary  over  time. 

Monroe  has  also  provided  the  results 
from  ground-water  monitoring  data  for 
both  sites  (Cozad  surface  impoundments 
and  facility,  and  Sandhills  Landfill). 
This  included  data  from  the  vicinity  of 
both  surface  impoundments,  the  facility, 
and  the  six  cells  of  sludge  in  the 
Sandhills  Landfill.  (Complete  ground- 
water monitoring  data  for  the  sites  are 
available  in  the  public  docket  for  this 
notice.)  A  discussion  of  the  available 
ground-water  monitoring  data  is 
presented  in  Section  C  of  this  notice — 
Additional  Agency  Concerns.  Monroe 
claims  that  the  surface  impoundments 
and  Sandhills  Landfill  area  contain 


approximately  3,270  and  895  cubic 
yards,  respectively,  and  that  they 
currently  generate  a  maximum  of  87 
cubic  yards  of  vacuum  filter  cake 
annually. 

B.  Agency  Analysis  and  Action 

Monroe  has  not  demonstrated  to  the 
Agency  that  the  sludge  contained  in  the 
two  on-site  surface  impoundments  and 
the  Sandhills  Landfill,  and  the  currently 
generated  vacuum  filter  sludge  are  non- 
hazardous.  The  Agency  is  not  certain 
whether  the  samples  analyzed 
adequately  characterize  the  impounded 
sludge,  landfilled  sludge,  or  vacuum 
filtered  sludge  due  to  Monroe's  poor 
documentation  of  sampling,  inconsistent 
sampling  procedures,  inconsistencies  in 
the  list  of  toxicants  tested  for.  and 
submission  of  less  than  the  required 
minimum  number  of  samples  (4)  per 
unit.  The  Agency  was  unable  to 
determine  the  following  for  some 
samples:  Dates  samples  were  collected, 
dates  samples  were  tested,  exact 
sampling  location  for  each  sample  and 
subsample.  We  were  also  unable  to 
clearly  determine  whether  certain 
samples  represented  the  vacuum  filtered 
lagoon  sludge  or  the  newly  generated 
vacuum  filtered  sludge.  The  Agency 
believes  that  Monroe  was  inconsistent 
in  both  the  numbers  and  type  of  samples 
collected,  and  the  selection  of 
parameters  for  testing.  Monroe  took 
single  random  core  samples  of  the 
material  contained  in  the  impoundments 
prior  to  re-treatment  and  then  took  six 
to  eight  point  quadrant  composites.  15 
point  quadrant  composites  and  half 
pond  15-point  composites  from  the 


impoundments  during  other  sampling 
occasions.  The  Agency  believes  that  the 
use  of  half  pond  composites  (regardless 
of  the  number  of  separate  core  samples) 
potentially  masks  any  variation  in 
constituent  concentrations  across 
quadrants. 

The  Agency,  as  stated  eariier,  only 
considers  three  of  the  24  samples 
analyzed  for  concentrations  of  VOC's 
and  three  of  the  13  samples  analyzed  for 
concentrations  of  mobile  metals, 
collected  from  the  Sandhills  Landfill 
area  to  be  representative  of  the  landfill 
material.  The  Agency  does  not  consider 
the  remaining  21  samples  and  10 
samples  (analyzed  for  concentrations  of 
VOCs  and  mobile  metals,  respectively) 
to  be  representative  of  the  landfill 
material  because  the  samples  were 
either  taken  from  material  generated 
and  disposed  prior  to  November  19, 1980 
(pre-RCRA)  (for  which  the  production 
process,  raw  materials  and  treatment 
process  generating  this  waste  were  not 
documented);  were  incompletely 
documented  [i.e.,  sampling  locations, 
compositing  techniques,  and  sampling 
composition);  or  upon  review  of  the 
coring  data  presented  in  Monroe's 
petition,  the  Agency  determined  that  the 
samples  were  mainly  from  non-waste 
materials  [i.e..  soil,  gravel,  or  a  mixture 
of  mostly  soil  and/or  gravel  with 
sludge).  We  do  not  consider  the  data 
obtained  from  the  four  samples 
analyzed  using  the  EP  toxicity  procedure 
for  non-oily  wastes  representative  of  the 
waste  material  because  the  samples 
should  have  been  analyzed  using  the 
Oily  Waste  EP  toxicity  test.  (The 
Agency  notes  that  Monroe  was  informed 
that  the  analyses  should  have  been 
completed  using  the  Oily  Waste  EP 
toxicity  procedure.)  The  Agency 
considers  the  six  samples  taken  from  the 
vacuum  filtration  unit  during  the  same 
day's  operation  as  sample  splits  of  the 
same  waste  rather  than  six  separate 
samples  because  the,sixgrab  samples 
were  from  the  same  daily  batch  of 
treated  waste  (the  Agency  notes  that  it 
only  received  data  on  three  grab 
samples). 

The  Agency  believes  that  its  spot 
check  samples  collected  from  the  east 
and  west  surface  impoundments 
accurately  characterize  the  variations  in 
constituent  concentrations  because  they 
were  randomly  selected  and  constitute 
complete-depth  samples'*  (necessary  to 


"Monroe's  surface  impoundments  contain 
between  five  and  eight  feet  of  sludge.  The  Agency, 
when  trying  to  obtain  a  full-depth  core  inserted  a 
sampling  tube  into  the  sludge  and  pushed  the  tube 
downward  until  the  bentonite  liner  was  reached. 
The  Agency  then  placed  a  stopper  device  on  the  top 
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characterize  vertical  stratification].  The 
Sandhills  Landflll  samples  are  not 
representative  of  the  variations  in 
constituent  concentrations  because  they 
were  not  complete  depth  samples.  The 
Agency  notes  that  we  normally  collect 
complete  depth  core  samples;  however, 
due  to  equipment  difficulties,  we  were 
only  able  to  collect  the  top  one  to  two 
feet  of  landfill  material.  TTie  Agency 
was  only  able  to  sample  the  vacuum 
filter  cake  generated  over  the  course  of 
one  week.  The  Agency  believes  that 
these  samples  adequately  characterize 
any  variations  in  constituent 
concentrations  because  Monroe's  use  of 
raw  materials  does  not  vary  with  time 
and  there  are  no  seasonal  variations  in 
production  [i.e.,  Monroe  is  not  operated 
like  a  job  shop). 

Additionally,  Monroe  did  not  tpst 
each  set  of  samples  for  the  same  set  of 
parameters,  making  comparison 
impossible.  Due  to  the  lack  of  historical 
knowledge  and  appropriate 
documentation,  the  Agency  would 
require  that  all  samples  be  tested  for  the 
same  set  of  parameters,  including:  The 
EP  toxic  metals,  nickel,  cyanide,  and  the 
remainder  of  constituents  listed  in 
Appendix  VIII. '•  "  The  Agency  notes, 
that  in  Monroe's  case,  this  problem  was 
especially  apparent  since  constituents, 
such  as  1,1-dichloroethylene  and  1,2- 
dichloroethane  were  detected  in  some 
samples  and  not  tested  for  in  other 
samples.  Furthermore.  Monroe  has  not 
submitted  sufTicient  information 
regarding  the  chemical  families  and/or 
constituents  contained  in  29  raw 
materials,  or  analytical  results  on  eight 
of  the  twelve  Appendix  VIII  hazardous 
constituents  identified  by  EPA  in 
Monroe's  list  of  raw  materials  and 
material  safety  data  sheets.  The  Agency, 
therefore,  is  unable  to  determine 
whether  the  samples  adequately 
characterize  the  petitioned  wastes. 

Lastly,  the  Agency  notes  that,  Monroe 
has  not  submitted  the  required  minimum 
of  four  samples  per  unit,  and  that  the 
following  additional  samples  from  the 


of  the  sampling  tube  in  order  to  create  a  vacuum 
sufTicient  to  keep  the  sludge  in  the  sampling  tube. 
The  Agency  believes  thai  due  to  the  "fluid"  nature 
of  the  waste,  the  bottom  one  to  two  feet  of  sludge 
slid  out  of  the  sampling  tube  when  the  tube  was 
withdrawn  from  the  impoundment;  therefore,  the 
samples  were  not  complete  full-depth  cores.  The 
Agency,  however,  believes  that  the  core  samples 
were  representative  of  at  least  the  top  4Vi  to  6  feet 
of  sludge  stored  in  Monroe's  surface  impoundments. 
'•The  Agency  would  request  data  on  the  universe 
of  Appendix  VIII  constituents  since  there  is  a  lack 
of  historical  data  on  raw  material  use.  the  presence 
of  painting  operations,  and  the  presence  of 
unidentified  volatiles  in  the  ground  water.  The 
Agency  can  accept  analyses  for  some  subset  of 
Appendix  Vtll  depending  on  argumcnl*  based  on 
raw  materials  lists,  process  descriptions,  mass 
balances,  reactivity,  or  available  test  methods. 


following  locations  are  still  needed:  The 
west  impoundment  analyzed  for 
concentrations  of  total  metals  and 
mobile  metals,  the  Sandhills  Landfill 
analyzed  for  concentrations  of  VOCs, 
total  metals,  and  mobile  metals,  and  the 
vacuum  filtered  sludge  for 
concentrations  of  VOCs.  of  total  metals 
and  mobile  metals,  and  characteristics. 

The  Agency  has  evaluated  the 
mobility  of  the  constituents  from 
Monroe's  impounded  sludge,  landfilled 
sludge,  and  its  continuously  generated 
vacuum  filter  cake  using  the  vertical  and 
horizontal  spread  (VHS)  model.'*  The 
Agency's  evaluation  of  Monroe's  3,267 
cubic  yards  of  impounded  sludge,  895 
cubic  yards  of  landfilled  sludge,  and  87 
cubic  yards  of  filter  cake  using  the 
maximum  mobile  metal  concentrations 
for  the  EP  toxic  metals,  nickel,  and 
cyanide  in  the  VHS  model  generated  the 
compliance  point  concentrations  in 
Tables  7,  8,  and  9.  respectively.  These 
tables  also  present,  for  each  toxicant, 
the  regulatory  standard  to  which  the 
compliance  point  concentration  is 
compared.  1 

TaBI^  7.— VHS  model:  CALCUt-ATEO  COtWtPLI- 

ANCE  Point  Concentrations  (ppm)  Sur- 
face Impoundment  Sludge ' 


Constttuenta 


As 

Ba 

Cd   

Of  (total)  .„ 

Pb 

M9 

Se _..., 

Ag -.., 

Ni 

ON  (total) 


Cofnpli- 

ance 

poml 

concen- 

tralwos' 


T~ 


<0.(X)1 
1  IXW 

<  004 

488 

043 

<  001 
<001 

<  004 
033 

'^009 


Regula- 
tory 

stand- 
sits 


005 

10 
01 
05 
05 
002 
01 
05 
35 
20 


_L 


'As  noted  pfevKXisly.  Itie  Agency  is  using  melals  data 
trom  the  unpouoded  sludBe  pnor  to  retrealment  since  these 
levels  would  not  t>e  expected  to  decrease 

^  Where  concentrations  were  tielow  t»)e  detection  limits, 
the  detection  kmit  was  i«ed  m  the  VHS  mode*  calculatiof* 

'Calculaled  using  tti«  mairimum  total  concentration  ol 
cyanide  wiltiom  the  dihjlion  associated  with  the  voturne  ot  oil 
and  ttie  Oly  Waste  EP  eitraction  test  The  Agency  is 
normally  able  to  calculaM  an  appropnate  dilution  (actor  when 
It  knows  the  volume  ol  «il  present  m  the  san^ite.  however, 
this  procedwe  is  not  applicable  nvtien  a  liguKj  phase  ol 
unknown  vokjme  is  present  m  the  sample 

Table  8.— VHS  Model:  Calculated  Compli- 
ance Point  Comcenthations  (ppm)  Sand- 
hills Landfill  Siudge 


Constituents: 


As 

Ba 

Cd 

Cr  (total).. 


i 


(Compli- 
ance 
point 
concerv 
Iratiora' 


<0.013 

1  061 

<006 

295 


Regula- 
tory 

stand- 
ards 


005 

10 
.01 
05 


"The  Agency  nole«  that  it  has  informed  Monroe 
of  our  concerns,  and  that  should  they  re-petition  the 
Agency,  they  must  provide  d<it«  on  all  of  the 
requested  parametersb 

"See  footnote  \ 


Table  8.— VHS  Model:  Calculated  Compli- 
ance Point  Concentrations  (ppm)  Sand- 
hills Landfill  Sludce— Continued 


Constituents 


co^n    I     -;i- 
trations' 


ards 


Pb     

Hg _ 

Se 

Ag 

Ni     

CN  (total) 


086 

05 

^001 

002 

'-OOt 

01 

^008 

05 

063 

35 

'001 

20 

'Where  concentrations  mreiB  below  the  detection  hnnts 
the  detection  limit  was  used  m  the  VHS  model  calculations 

Table  9.— VHS  Modeu  Calculated  Compli- 
ance Point  Concentrations  (ppm)  Vacu- 
um Filter  Cake 


Constituents 


Compliance  , 

point  Rogulatory 

concentra-  '      standards 

Inns '  I 


As 

Ba  

Cd 

Or  (total) ... 
Pb    

Hg 

Se _. 

*9-~ - 

Ni 

CM  (total) 


'0001 

124 

«-001 

003 

<  003 
'■OOI 

<  001 
-003 

NC" 
NC 


0.05 
10 
01 
05 
05 

002 
01 
05 
35 
20 


'  Where  concentrations  wer»  t>elow  the  detection  limits, 
the  detection  lumt  was  used  in  the  VHS  model  calculaiions 

'  Not  calcutaled  smce  neith«f  a  total  constituent  analysis 
nor  mobile  metals  analysis  was  pertofmed 

The  surface  impoundment  sludge 
exhibited  arsenic,  cadmium,  lead, 
mercury,  selenium,  and  silver  levels  (at 
the  compliance  point)  below  the 
National  Interim  Primary  Drinking 
Water  Standards  (ND'DWS),  cyanide 
levels  below  the  U.S.  Public  Health 
Service's  suggested  drinking  wafer 
standard  '*  and  nickel  levels  below  the 
Agency's  interim  regulatory  standard  for 
nickel.  *"  Barium  and  chromium 
concentrations  were  found  (at  the 
compliance  point),  however,  exceed  the 
NIPDWS."' 


"  See  footnote  6. 

•"  See  footnote  7. 

"  The  Agency  believes  iiat  the  evaluation  of 
hazardous  wastes  in  the  context  of  delisting  should 
include  the  use  of  ghromiuiD  standards  which  are 
based  upon  total  chromium  [e.g..  the  EP  toxicity 
characteristic).  The  acute  toxicity  of  hexavalent 
chromium  is  well  documented,  and  Cr  (VI)  has  been 
incorporated  in  numerous  hazardous  waste  listings 
as  a  constituent  of  concern.  The  Agency  has 
information,  however,  which  indicates  that  trivalenl 
chromium,  a  less  toxic  forra  of  chromium,  is  readily 
interconvertible  with  Cr  (V|)  in  a  number  of 
environmental  scenarios,  liecent  Agency  studies  on 
agueous  systems  have  determined  that  Cr  (III)  in 
ground  water  may  be  readily  converted  to  Cr  (VI) 
by  chlorinatlon  (commonly  used  to  disinfect 
drinking  water  supplies),  al  a  rale  dependent  on  pH. 
(Clifford.  Dennis,  and  |imm(y  Man  Chau.  1904.  The 
fate  of  chromium  (III)  in  chbrinaled  water.  Draft 
Report  prepared  for  MERL/ORD.  EPA.  Cincinnati. 
Ohio).  The  potential  to  foriifc  Cr  (VI)  exists  for  the 
entire  pH  range  of  most  ground  waters  (Batfelle. 
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The  sludge  disposed  at  the  Sandhills 
Landfill  exhibited  arsenic,  barium, 
cadmium,  mercury,  selenium,  and  silver 
levels  (at  the  compliance  point]  below 
the  NIPDWS,  cyanide  levels  befow  the 
U.S.  Public  Health  Service's  suggested 
drinking  water  standard  **  and  nickel 
levels  below  tfte  Agency's  interim 
regulatory  standard  for  nislfel'.  *» 
Chromrmrr  arwf  lend,  however,  were 
found  fat  the  cawipfiiance  point)  fo 
exceed  ^eVfmW^.^* 

The  cuntinuoucly  generated  vacuum 
filter  catesf  Ksbibilfed  arfferric,  barhnn, 
cadmium,  dhremrani,  tead,  mercmy, 
selenium,  and  silver  levels  (af  the 
comptence  pointy  below  the  NffDWS. 
The  A^ncy,  Itssimv^er,  rs  unable  to 
evallitfSe  tile  eyanJdie  and  nidtef  levels 
(at  the  compfiancepemrt)  since  Monroe 
did  not  submit  any  analytical  da<a  on 
these  twoi  G«rat4<Hierrt8. 

The  or^BREOc  comtiftients  listed  in 
Table  2  (surfa«B  nnpoundment  sindge) 
and  Table  ♦  fSandh^ls  Landfill  sludge) 
were  evaluated  by  first  estimating  their 
leachate  concentratlona  (using  tfie 
proposed  Organic  Leachate  Moifel 
(OLM)  and  tften  predicting  their 
compliance  point  concentrathme  with 
the  BHS  model.**  Thi»  proceAire 
resulted  in  the  compliance  point 
concentrations  presented  in  TaMes  M 
and  11  for  the  surface  impoundment" 
sludge  and  Sandhills  Landfill  sludge, 
re^ectively.  Table»10  and  IT  elea 
present,  for  each  organircDinpaand,  the 


PaciflcrNartRwarl  IffbcrromrieB,  1SBB5.  Cieoeheinjcal 
behavior  af  ciiMimniin  gpeeies,  hitertBr  report  mj 
EA-4544,  prepared  forHadrlcKawiiia— nnJt 
Institute.  Palo  Al4o.  California (,  O  (HI|.  har  also 
been  found  to  oxidize  readily  to  Cr  (VI)  indar 
coihdTtions  found  in  many  soils.  This  reaction  is 
cataJyiad  by  oxidized  manganew.  sactTar 
manganese  dioxide  which  iv  commonly pwaenf  in 
soils  and  sedimenU  (Bartlett  R,  and  BracK  Jamev. 
1979.  Behavior  of  ChromiuiH:  ia  SBih:  Ut  Oxidation. 
J.  Envir.  Qual.  8(1)!31-3S).  EarBer  findii^s  of  the 
potential  intereonverrtbllhy  of  chnjminni! specie* 
convinced  the  Agency  to  set  in  ehromwm  spacim 
water  standard  on  the  (Mais  of  toTal  sHramiank  irar 
hexavalent  chromium.  The  EP  toxicity  charactangtic 
was  also  set  on  the  bants  of  ttjfarchroraium.  EPA's 
proposal  tff  amend*  the  charatlfcrtallc  tfr  apply  ttr 
hexavalent  chromiuiii  [41,  ntrmtOt-Tmss^  Obtaber 
30. 1980:  see  also  48  FR  2217»-3B171.  May  17, 14163) 
has  not  been  made  final,  and  is  not  liksly  to  be 
made  final.  A  recommended  maximunr  contaminant 
level  (RCML)  of  8.12  mg/Tha»  been  proposed- for 
total  chromium  (SO  FR  4ees»-f7(n«,  N«veiiib«r  13, 
198S).  This  new  RCML. value  ia  a  non-eniortu-able 
health  goal  that  secves  as  an  initial  stage  for 
establishment  of  drinking  water  standanis.  A 
revised  maxiimmr  e»niaminaTtt  level  (WCL)  for 
chromium  w41l  be  pmpoaeritwiMwtha'nCMLir 
promulgated.  Unti)  such:  tima- that  a  new  standard  ia 
established,  the  Agency  will  oontinae  to  use  the 
current  MCL  for  total  chromium,  which  is  the 
National  Interim  Primary  Drinking  Walfer  Standard 
of  O.OSmg/l. 

"  See  footuotfe  B 

"  See  footnote  7 

**  See  footnote  21 

"  See  footnote  8 


regulatory  standard  to  which  the 
predicted  compliance  pohit 
concentration  is  compared. 

Table  10.— VHS  Model:  Calculated  CkJM- 

PLIANCB  POtNT  CONCENTRATIONS  AND  REGU- 
LATORY 9tANOARos  (mg/l)  Surface  Im- 
poundment SUJOGE  ■ 


Comptiance  pant 


Constituemt 


aacetme 


1.1- 

Octiloroettiaiia 
(trans)- 

l.Z.Dichlor- 

0wlH^^©fl6 . 

1.1.1  ^Tnchlop 

oethane 

TnchkxoetfiyfcfW 
Vinyl  chkxide 


9»parcen« 
canfiaence 


1  87  .  10  •  ;     2  42  .  10  ' 


3  38  .  10''  I     *3r .  10- 


202*  10' 
295.10  = 

9:7a  «  10- » 


2.61 
3  64. 

136. 


10- 

10- 
10- 


Regulatory 
standarttE' 


35.10- 


4  0  ■:  10  ' 

30 
3  2  .  10  ' 
20V  ID' 


'  Sinoe  ther  OL*  has  not  yel  Been  (tnataed.  txjtti  verwoos 
0*  tn»  moc)el|b«e)«na  aquation  and  99  percwn  conWence 
merval  (appuEK)  ta  ttia  Baselne),  arv  calculaud  here.  Onoe 
finateed.  only  one  of  these  two  versions  «nil  apply 

'  An  explanation  of  the  denvalion  of  thesa  raniMarv 
standards  is  available  in  the  puble  docket. 

Table  ii.— vhs  Model:  Calculated  Com- 
pliance Point  Concentrations  and  Regu- 
latory Standards  (mg./»)  Sanbhills 
Landfill  Sluoge  > 


Constituents 


Compliance  poim 
oorKannalDn 


Baselme 


1.1- 

DKMoroethy- 

lone 

1.1- 

□icMoroelltBna. 
(trans)-l,2- 

Dichloroettiy- 


1.1.1- 
TricMoroeltv 


TncrHoroetnyWHK 

TeliaLMOiueiny' 
lane 

[>ct)loromethane 

1.1.2- 
Tnchlofoeth- 
ane 

Toluene 

Ettiyf  benzena  

1.2- 
Dichloropro- 
pane 


8  75v10  ' 
5  99v  10- » 

3.67x10  ' 


3  91  ^  W  ' 

r.9r<ro'> 


Tri-nT' 

2.a3--10  > 


*03>-10  •■ 

2.54»15  • 

1  Tr>-.  itr  •■ 


697,10  ' 


95  percent 
contidenca 


Regulatory 
standards ' 


1  iivio-» 

78\  10  » 
48  .10-' 


510 .  to- ' 
2^1  «10-» 


1M.10-» 

3.16' 10  ' 


5  93  '  TO  ' 
a94  .  10  < 

2441,  ro-> 


1  13.  10 


3,O1.-10' 
3;S<10-* 

40-10    ' 


30 
3:Z-T0-' 


69v10 
5.6'.  10 


6  1  .  10  ■ 
10 

40 


60.  10 


'Smce  itwOUt-haanoryariiMirfinMbed.  tnOi  varsnni 
of  the  model,  ttaselina  eqMlKW  and  95  percent  oonlidence 
nterwl  (mplM  t»  tha  lieM*ie»:  are  caieuiatad  iww  Ohce 
finalized  orilyawaa*  ttMse  t«io  vwwms  wiN  ap()iy. 

'An  exjtenaflon  of  ItW  dertvation  of  Ittese  regolalorv 
staiMaidssavaitaMritTtnrpuMicdaoksi. 


As  indicated  in  Table  10,  both  the 
concentrations  from  the  baseline  and  95 
percent  confidence  versions  of  the  OLM 
for  1.1-diehloroethane.  trichloroethane, 
trichloroethylene.  and  vinyl  chloride  (at 
the  compliance  point)  significantly 
exceed  their  respective  regulatory 
standards.  Both  the  baseline  and  95 
percent  confidence  level  concentrations 
of  (trans)-1.2-dichloroethylene  and  1,1,1- 
trichJoroethane  (at  the  compliance 
point)  are  less  than  their  respective 
regulatory  standards. 

Table  11  indicates  that  both  the 
concentrations  from  the  baseline  and  95 
percent  confidence  versions  of  the  OLM 
for  T.T-dichioroethylene,  1.1- 
dichlorethane,  and  tetrachloroethylene 
(at  the  compliance  point)  significantly 
exceed  their  respective  regulatory 
standards.  Both  the  baseline  and  95 
percent  confidence  level  concentnatione 
of  (tran9)-l,2-dichloroethylene.  1,1.1- 
trrchloroetftHne,  trichloroethylene. 
dichlorometliHne.  1,1.2-trichloroethane. 
toluene,  ethyl  benzene,  1,2,- 
dichloropropane  (at  the  compliance 
point)  are  less  than  their  respective 
regulatory  sCradards. 

The  organic  constituents  detected 
during  the  Agency's  spot  check  visit 
were  also  evahiated  using  the  OLM/ 
VHS  modelw.  The  predicted  baselme 
and  95  percent  confidence 
concentrations*  and- the  applicable 
regulatory  standards  for  the  surface 
impoundnrenf  sludge,  the  Sandhiirs 
Landfill' sludge,  and  the  vacuum  filter 
cake  are  presented  in  Tables  12  througb 
14,  respectively.  As  indicated  in  Table 
12  (the  surface  impoundment  sludge) 
both  versions  of  the  OLM  generate 
concentrations  of  T.l-dichioroethane, 
trichloroethylene.  vinyl  chloride,  1.2- 
dichloroethane,  tetrachloroethylene.  1.1- 
dichloroethylene.  and  benzo(a)pyrene 
and  95  percent  confidence  level 
concentrations  of  phenanthrene  (at  the 
compliance  point)  significantly  abcrve 
their  respective  regulatory  standards. 
Both  the  baseline  and  95  percent 
confidence  level  concentrations  of  the 
remaining  constituents  (af  the 
compliance  point)  are  less  than  their 
respective  regulatory  standards. 


Table  l2.-VHaMoBEL;  Calculated  Compliance  Point  Concentrations  and  Regulatory 

STANDARD*  (MG/I)-    AQENCV  SPOT  ChECK  VlStT  DATA-3uHFACE  IMPOUNDMENTS 


ConsWDania 


BaseWie 


95  percent 
confidence 


Ragutaiory 
standards  ' 


1.1-DichkroeinanB' 

(trans)- 1  >DicMoroettiytene.. 

1.1.1-Tnchloroethane „_ 

TnctHoroethylBne 

TetrachtoroelnylenB  

toluene   

1 .1  -Dicnioroetr>yiene 
Mathyi  ethyl  Ketone 
Etnyi  Denzene  .. 
Xylene  ... 


4  09  >  to  ■ 

5  26x10  ■■ 

35 

'10  • 

ISlxtO  ' 

T9»  .  10- ' 

O.IS 

15»xtO  ' 

2:84  \  10    ' 

3  0 

a.37xtO  ' 

2.93 .  10  ■ 

32 

to  > 

2.95>i'tD  » 

3;62  ■  10  > 

69 

to  • 

1.41  .  10  ' 

1.72  k  10  ' 

'0 

ISBvIO  ' 

261  .10  '  1 

30 

10  ' 

7.58x10  » 

1  1  .  10  • 

<  a 

1  99  »  to  ' 

2.55  •  10  ' 

40 

7  35.  10  ' 

6  96  >  10   " 

20 
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Table  12.-VHS  Model:  Calculated  Compliance  Point  Concentrations  and  Regulatory 
Standards  {mg/1)>  Agency  Spot  Check  Visit  Data-Surface  Impoundments— Continued 


Constituenis 


Pmtaehtorophsnal.. 

B*fao(a)pyrarw 

Chrynna 


Baactme 


Ptwnanihrans.. 


Fkjoranlhefw.. 

Fluo»»n« 


1.2-OicMorabanzane.. 


4-M«(hyt-2-pantanona 

CartMn  OnMOt 

Iiophoron* 

VnytcMont* 

ivNMroaodlphwiylimiina 

2-BuUnona „ 

CNooelhana 

Diettiy)  phthalMa 

1 .2-Oic«oroelh«» 

1.2-Oichlora()ropane 

1 . 1 .2.2-TMrachtonMttiane . .. 
as<2-«ti/l  lwxyl)phthalate. 


187^10   ' 

593X  10  ' 

72<10  ' 

23a<10-' 

1  83x10  ■ 

6  34,.  10' 

7  9r«10-< 

8  02  <  10"' 
1  6a-  10  ' 
M2j-  10-' 
23av10  • 

»NC 

1  73;>10-' 
261X10-' 
2.52>.  10-' 

^NC 

»NC 

»NC 

726>>  10"' 

4  95M0-' 

368).  10-* 

2  81x10-' 
789y  10-' 


95  percent 
confidence 


263 
153 
9  38 
109 
340 
2  34 
8  53> 
106. 

1  02 

2  42- 
1  34  . 

34  . 

24. 

3  43. 
32^ 


8  65 

531 
7.51 
4  33 

1.01  . 


.  10-' 
10-' 

i  10  > 
10  ' 
10  ' 
10-' 
10  ' 
10  ' 
10  ' 
10  » 
10  ' 
10' 

"NO 
10  ' 
10  ' 
10  ' 

'NC 

'NC 

'NC 
10  ' 
10' 
10  • 
10  ' 

10  ' 


Regulatory 
standards  ' 


40 

11 

3.0x10  • 

20<10"' 

20x10' 

20-  10  ' 

4.0 

02 

.  10  ' 

35 

3.2 

10  • 

♦NA 

35 

70 

10  ' 

10  ' 

«NA 

•NA 

455 

10  • 

10' 

10  ' 

07 


20 


20 


20 
71 


60 
38 
20 


-«12![l"r.![lS-24!L'^  "?  15! '»«'  ''"ateed.  both  versions  o»  the  model,  baseline  equalioo  and  95  percent  confidence 

1  *"•«»>'«"«««"  of  the  denvabon  of  ttiese  regulatory  standards  is  available  in  ttie  pubic  docket  * 

Not  caiculaied  because  ttM  Agency  does  not  currently  nave  a  solubility  value  for  tms  consWuenL 
*  A  regulaiory  standard  is  not  currentty  available.  vvou.u-m. 


Table  13.— VHS  Modeu  Calculated  Com- 
pliance Point  Concentrations  and  Regu- 
latory Standards  (mg/l)  ' 

[Agency  Spot  Check  Visit  Data— Landfill  Sludge] 


Table  14— VHS  Model:  Calculated  Com- 
pliance Point  Concentrations  and  Regu- 
latory Standards  (mg/l)  "—Continued 

(Agency  Spot  Chec*  Visit  Data— Vacuum  Filter  Cake] 


Constituents 


TetracNoroelhylena.. 

Tokiane 

Ethyl  benzene 

Xylene 

Phanarthrene 

4,B.Oinitrocresol 

Carbon  diaulfida 

laofihoitine 

fvNitroaodiphenyt- 


2-8ulanone 

2-Chtoropfwnol 

p-CMoro-m-crasol 

Bi«(2-«lhylhei(yl) 

phlhalate 

Di-o-butylphthalate.. 


Baseline 


28x10-* 

1.5x10-» 

1  3<10-< 

6x10-* 

1  07x10-' 
44x10-" 

2  79x10-* 
42x10-" 

"NC 
'NO 

3  15x10  » 
16x10-' 

29x10" 
1  69<10  ' 


95  percent 
confidence 


3  7x10-* 
1.9x10-" 
1  9,10  * 
7.9x10* 

1.36x10-" 
5.27x10" 

4  1x10* 
5.5  «  10' 

'NO 

'IXC 

4  5x10" 

21x10" 


26 


10" 
10" 


Regulatory 
standard  ■ 


Constituents 


6.9x10  * 
10 
40 
20 
20x10" 
4.0x10-" 
3.5 
70 

7  1  xlO" 

•NA 

50x  10  » 

2 

.7 
40 


Nitrosodiphenyla- 
mine 

Phenanthrerie 

Bis(2-etliyi  hexyl) 
phthalale 


Baseline 


'NC 

3.2x10-* 


7.6  V  10-." 


95  percent 
confidence 


Regulatory 
stand- 
ards' 


'NC  'NC 

4.27x10  '       20-  10  ' 

1,0.  10   '  7 


Stnce  the  OLM  has  not  yet  been  finalized,  both  versions 
ol  the  model,  baseline  equation  and  95  percent  confidence 
interval  (applied  to  »»  baseline),  are  calculated  here  Once 
finalized,  only  one  of  these  two  versions  will  apply 

"An  explanation  of  the  derivation  of  these  regulatory 
standards  is  available  m  ttv  public  docket 

'Not  calculated  because  the  Agency  does  not  cunently 
have  a  soMxMy  value  for  tho  constituent 

*  A  regulatory  standard  is  not  currently  availatile. 

Table  14.— vhs  Model:  Calculated  Com- 
pliance Point  Concentrations  and  Regu- 
latory Standards  (mg/l)  ' 

[Agency  Spot  Check  Visit  Data— Vacuum  FNtef  Cake) 


Constituents 


(Iransh1.2- 
[Mitoroethylene  ... 

Tnchloroethylene 

Toluena 

Ethyl  benzene 

Xytane 

1 .2-Oichtorobenzene 
1 .3-Dichlorobenzene 
1.4-Oichtorcbanzena . 


Baseline 


1.93. 10 
5.94x10 
9.39x10 
7  48x10 
2.82x10 
7.52x10 
1.92x10- 
1.45x10- 


95  percent 
confidence 


256x10  > 
7.4x10' 
1  18x10' 
923x10  ' 
34x10  • 
9.81x10' 
232x10' 
174x10  ' 


Regulatory 
stand- 
ards' 


035 
3  2x10  ' 
10 
40 
20 
32 
38 
38 


Since  the  OLM  has  not  yet  been  finalized  both  versions 
of  the  model,  baseline  eqjalion  and  95  percent  confidence 
mlenral  (applied  to  the  baseline),  are  calcuialed  here  Once 
finalized,  only  one  of  these  two  versions  will  appty 

» An  explanation  ol  the  derivation  ol  these  regulatory 
standards  is  available  n  the  public  dockel 

'Not  calculated  because  the  Agency  does  not  currently 
have  a  soiubitiity  value  for  this  constitbem 

•  A  regulatory  standard  is  not  currently  available 

As  indicated  in  Tables  13  and  14,  none 
of  the  calculated  baseline  or  95  percent 
confidence  concentrations  for  any 
hazardous  constituents  (except  for  2- 
chlorophenol  in  the  Sandhills  Landfill) 
were  found  to  exceed  their  respective 
regulatory  standards.  Both  versions  of 
the  OLM  generate  a  concentration  of  2- 
chlorophenol  (at  the  compliance  point) 
significantly  above  its  regulatory 
standard.  The  Agency  notes  that  where 
hazardous  constituents  in  a  waste  are 
determined  to  be  not  detected  using 
appropriate  analytical  methods,  the 
Agency  will,  as  a  matter  of  policy,  not 
use  those  constituents  as  a  basis  to 
regulate  the  waste  as  hazardous. ^^ 

The  Agency's  evaluation  of  the 
processes  and  material  safety  data 


"  The  Agency  will  identify  appropriate  minimum 
defection  limits  on  a  case  by  case  basis  which  will 
depend  on  waste  malrices. 


sheets  used  at  Monroe's  Cozad, 
Nebraska  facility  indicates  that  there 
could  be  other  hazardous  organic 
compounds,  for  which  Monroe  did  not 
test,  and  that  the  Agency  can 
presumably  expect  to  be  present  in  the 
sludges,  and  vacuum  filter  cake. 

The  Agency  believes  that,  based  upon 
the  constituents  and  factors  evaluated, 
Monroe's  surface  impoundment  sludge 
and  Sandhills  Landfill  sludge  is 
hazardous.  The  Agency  also  believes 
that  Monroe's  demonstration  for  the 
currently  generated  filter  cake  is 
incomplete.  The  Agency's  conclusion 
regarding  the  surface  impoundment 
waste  is  based  on  the  significantly  high 
Oily  Waste  EP  leachate  concentrations 
of  chromium  and  barium,  total 
constituent  concentrations  of  1,1- 
dichloroethane.  1,2-dichloroethane. 
trichloroethylene,  tetrachloroethylene, 
l.l-dichloroethylene,  benzo(a)  pyrene. 
vinyl  chloride,  and  95  percent 
confidence  concentration  of 
phenanthrene.  The  conclusion  that  the 
landfilled  sludge  is  hazardous  is  based 
on  the  significantly  high  Oily  Waste  EP 
leachate  concentrations  of  chromium 
and  lead,  and  total  constituent 
concentrations  of  l.l-dichloroethylene. 
2-chlorophenol,  1,1-dichloroethane.  and 
tetrachloroethylene.  These  constituent 
concentrations,  the  lack  of  information 
on  the  additional  organic  constituents 
which  could  reasonably  be  expected  to 
be  present  in  the  impounded  and 
landfilled  sludge  lead  the  Agency  to 
conclude  that  the  surface  impounded 
sludge  and  landfilled  sludge  now 
presents  and  will  continue  to  present  a 
substantial  hazard  to  human  health  and 
the  environment.  The  Agency  does  not 
have  enough  data  to  draw  any 
conclusions  with  respect  to  the  filter 
press  sludge.  The  Agency's  conclusions 
regarding  the  hazardous  nature  of 
impoundment  and  landfill  are  further 
supported  by  the  significant  ground- 
water concentrations  of 
trichloroethylene.  cadmium,  and 
chromium  present  at.  and  around, 
Monroe's  impoundments  and  facility, 
and  the  significant  ^-oundwater 
concentrations  of  chloroform  and 
chromium  at  th  Sandhills  Landfill.  The 
Agency  requested  that  Monroe  address 
the  ground-water  contamination  in  order 
to  prove  that  the  waste  contained  in 
either  the  east  and  west  surface 
impoundments  or  the  Sandhills  Landfill 
were  not  contributir^g  to  the  overall 
degradation  of  the  underlying  ground 
water  at  these  sites.  The  Agency  has 
reviewed  information  provided  by 
Monroe  and  believe!  that  both  the 
impounded  sludge  and  the  landfilled 
sludge  has  contributed  to  the  ground- 
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water  contamination  (see  Section  C  for 
a  discussion  of  the  ground-water 
information  submitted  h^  Monroe,  and 
an  explanation  why  the  Agency  believes 
that  the  impounded  and  landfilled 
wastes  may  have  contributed  to  the 
overall  degradation  of  the  underlying 
ground  waters.)  Based  on  the  fact  that 
Monroe's  impounded  and  landfilled 
sludge  fails  the  VHS  model  analysis  for 
the  above  cited  metals  and  organics.  the 
need  for  additional  analytical 
information,  and  the  preience  of  ground- 
water contamination,  the  Agency 
believes  that  the  surface  impoundment 
sludge  and  the  landfill  sludge  should 
therefore  be  considered  hazardous  and 
subject  to  regulation  under  40  CFR  Part* 
262  through  265  and  the  permitting 
standards  of  40  CFR  Part  270. 

The  Agency,  therefore,  proposes  to 
revoke  Monroe's  temporary  exclusion 
covering  the  impounded  electroplating 
waste  and  deny  their  pet^ions  to  delist 
the  electroplating  sludge  contained  in 
the  two  surface  impoundments  and  the 
Sandhills  Landfill  which  was  generated 
from  their  Cozad,  Nebraska  facility.  The 
Agency  is  also  proposing  to  deny 
Monroe's  petition  for  the  vacuum  filter 
cake  due  to  a  lack  of  information. 

C.  Additional  Agency  Concerns 

The  Agency  has  revievwed  ground- 
water monitoring  data  {submitted  by 
Monroe)  characterizing  the  ground- 
water quality  at,  and  aroimd,  Monroe's 
on-site  surface  impoundments,  Cozad 
facility,  and  the  Sandhills  Landfill  in 
order  to  determine:  (1)  Whether  or  not 
the  ground-watermonitoring  data 
presented  by  Monroe  indicates  that 
ground-water  contamination  has 
occurred  at  the  sites;  (2)  whether  or  not 
the  ground-water  contammation  at  the 
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sit€S  is  a  direct  result  of  the  petitioned 
waste  [i.e.,  the  material  stored  in  both 
surface  impoundments  and  the  Sandhills 
Landfill):  and,  (3)  whether  there  is 
insufficient  information  to  determine 
both  items  (I)  and  (2).  what  additional 
information  is  needed  in  order  te 
support  a  determination  concerning  the 
presence  and  the  source  of  tbe  ground- 
water contamination. 

The  Agency  notes  that  where  ground- 
water contamination  is  reported 
regarding  a  temporarily  excluded  waste, 
rt  is  the  Agency's  policy  to  deny  the 
petition  unless  the  petitioner  can 
provide  ground-water  monitoring 
mformation  necessary  to  prove  either 
fhat  the  ground  water  is  not 
contamirrated  or  that  tire  giound-water 
contamination  present  at  the  site(s)  is 
not  a  direct  result  of  constituents 
migrating  from  the  petitioned  wasfe(s). 
The  Agency  believes  that  the  ground- 
water monitoring  data  provided  by 
Monroe  was  sufficient  to  prove  that 
significant  degradation  of  the  underlying 
gTBund  water  has  occurred  at  and 
areund  Monroe's  on-site  surface 
impoundments,  facility,  and  Sandhills 
Landfill.  The  Agency  also  believes  that 
ffie  ground-water  monitoring  data 
strongly  indicate  that  the  resulting 
ground-water  contamination  has 
occurred  as  a  direct  result  of  constituent 
migration  from  the  petitioned  wastes 
f^jecifically  trichloroethylene,  cadmium, 
and  chromium  at  the  Cozad  facility,  and 
chromium  and  chloroform  at  the 
Sandhills  Landfill). 

The  following  discussion  of  the 
Aigency's  evaluation  of  Monroe's 
ground-water  data  is  divided  into  two 
sections:  one  that  addresses  the  Monroe 
Auto  Plant  Site,  and  one  that  addresses 
the  Sandhills  Landfill  site.  Each  section 


provides  site  background  information, 
and  discussion  of  the  ground-water 
contamination,  the  waste  at  the  site,  the 
monitoring  data,  and  the  Agency's 
conclusions.  The  Agency  notes  that  all 
of  the  information  provided  by  Monroe 
and  the  notes  compiled  during  the 
Agency's  analyses  are  available  in  the 
public  docket. 

1.  Monroe  Actor  Plant  Site 

Figure  1  provides  a  njap  of  Monroe's 
facility  site  in  Cozad,  Nebraska.  Monroe 
claime  that  the  site  is  underlain  by 
alluvium  and  anconsolidaited  sediments 
oi  the  Ogallala  formation.  Monroe 
further  claims  that  both  the  alluvium 
and  the  Ogallala  formation  contain 
ground  water,  and  its  flow  is  largely 
from  west  to  east  across  the  site. 
However,  the  seepage  from  a  storage 
lagoon,  Ihe  Dawson  County  Drainage 
Ditch,  and  potentially  from  the  two 
sludge  lagoons  is  believed  by  the 
Agency  to  create  a  slight  yo»nd-water 
mound  at  certain  tiines  in  the  vicinity  of 
the  lagoons.  Tie  mound  is  orriy  obvious 
when  not  influenced  by  pumping  wells 
m  the  area.  The  Agency  has  reached  this 
concksim  by  reviewing  data  submitted 
by  Monroe,  showing  isolines  of  reported 
grotmd-water  elevations. 

Samples  of  ground  water  throughout 
the  plant  area  exhibit  volatile  organic 
confamination  with  heavy  metals  being 
preseni  at  a  few  locations.  The  presence 
of  VOCs  in  the  ground  water  is  believed 
by  the  Agency  to  be  largely  the 
conatc^eace  of  spills  and  inadvertent 
releases  to  surface  water  and  soils  near 
the  plant  site  as  well  as  migration  of 
constituents  from  the  waste  in  the 
impoundments.  These  spills  are  directly 
related  to  past  site  operations. 

BIUJNG  COOE  65<>n-«<.u 
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Monroe  Auto  Cozad  Site 
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Monroe  submitted  historical  data 
indicating  that  numerous  surface 
releases  of  trichloroethylene  (TCE)  and 
other  solvents  had  occurred  at  Monroe's 
plant.  Releases  of  TCE  and  other 
solvents  are  known  to  have  occurred  in 
the  courtyard  area,  railroad  siding  area, 
front  yard  area,  manufacturing  area,  and 
at  least  one  time  in  the  Dawson  County 
Drainage  Ditch  when  a  tank  truck  of 
TCE  off-loaded  its  remaining  cargo  of 
TCE  after  filling  Monroe's  TCE  storage 
tank.  The  Agency  believes  that  the  past 
releases  of  TCE  on  Monroe's  facility, 
and  in  the  Dawson  County  Drainage 
Ditch  (upgradient  from  the  surface 
impoundments)  are  masking  the 
contribution  of  TCE  from  the  surface 
impoundments.  The  Agency  notes  that 
Monroe's  own  consultants  believe  that 
the  surface  impoundments  may  be  an 
active  source  of  TCE  because  during  the 
course  of  their  investigation  they  found 
1  ppb  of  TCE  in  an  upgradient 
monitoring  well  and  4  ppb  of  TCE  in  a 
downgradient  monitoring  well  adjacent 
to  the  surface  impoundments.  The 
Agency's  conclusion  is  further  supported 
by  the  presence  of  chromium  and 
cadmium  in  the  ground  water 
surrounding  the  surface  impoundments. 
Specifically,  the  only  source  for  these 
two  metals  is  the  waste  contained  in  the 
surface  impoundments.  None  of  the 
surface  releases  of  TCE  or  other 
solvents  are  expected  to  contain 
chromium  and  cadmium.  The  ground- 
water contamination,  therefore,  is  at 
least  in  part  from  the  constituents 
migrating  from  the  waste  contained  in 
Monroe's  surface  impoundments,  and 
the  contribution  of  TCE  from  the  surface 
impoundments  is  masked  by  the  larger 
surface  releases  which  occurred 
upgradient  from  the  impoundments. 

Ground-Water  Contamination.  Higher 
concentrations  of  VOCs,  primarily 
trichloroethylene  (TCE),  appear 
upgradient  from  the  lagoon  area  (in 
Wells  4  and  17)  than  appear 
downgradient  in  Wells  12  through  16. 
This  is  due  to  a  one-time  surface  release 
of  solvent  to  the  Dawson  County 
Drainage  Ditch  that  runs  north-south 
and  lies  upgradient  of  all  site  wells.  The 
impounded  sludge,  which  contained 
significant  concentrations  of  TCE  prior 
to  aeration,  is  also  believed  to  be  a 
source  of  TCE.  Other  TCE  sources  are 
believed  to  include  the  railroad  siding 
and  the  courtyard  area  that  are  located 
downgradient  from  Wells  12  through  16. 
These  sources  and  irrigation  water  (from 
Well  M-1)  used  on  the  front  yard 
contribute  to  the  higher  VOC 
contamination  in  wells  farther 
downgradient.  Analyses  of  ground- 
water samples  for  content  of  EP  toxic 


metals,  nickel,  and  cyanide  in  wells  near 
the  sludge  lagoons  indicate  that  metals 
such  as  chromium  and  cadmium  are 
present  in  Wells  15  and  16  that  are 
downgradient  of  the  sludge  lagoon.  A 
lower  concentration  of  these  metals  also 
occurs  in  Well  17  which  is  upgradient  of 
the  lagoons.  When  Monroe's  production 
wells  are  not  pumping,  the  direction  of 
flow  of  ground  water  is  believed  by  the 
Agency  to  be  radial  from  the 
impoundments:  therefore,  the  Agency 
would  expect  to  find  low  concentrations 
of  EP  toxic  metals  (cadmium  and 
chromium)  in  Well  17.  As  stated  above, 
the  Agency  has  not  identified  any  other 
sources  of  these  EP  metals  and  because 
the  impounded  waste  contains 
concentrations  of  total  chromium  and 
cadmium,  we  have  concluded  that  the 
impoundments  are  the  source  of  metals 
contamination. 

Waste  Characterization.  The  sludge 
in  the  lagoons  contained  25-57  ppm  of 
combined  trichloroethane  (TCA)  and 
TCE  in  the  ratio  of  1  to  9,  respectively 
prior  to  aeration.  The  aeration  of  the 
sludge  did  reduce  the  levels  of  the 
VOCs;  however,  significant 
concentrations  of  VOC  still  remain  in 
the  aerated  sludge  (see  Tables  2  and  6). 
Analyses  for  the  EP  toxic  metals 
indicate  high  concentrations  of 
chromium,  lead,  and  barium  with  lesser 
amounts  of  cadmium,  arsenic,  and 
nickel  (see  Table  1). 

Discussion  and  Conclusions.  The  TCE 
contamination  at  the  Monroe  Auto  site 
stems  largely  from  surface  releases  and 
spills.  A  past  surface  release  in  the 
Dawson  County  Drainage  Ditch  could 
account  for  the  higher  concentrations  of 
TCE  in  Wells  4  and  17.  Wells 
downgradient  of  the  sludge  lagoon 
(Wells  12  through  16)  have  considerably 
lower  concentrations  of  TCE  than  do 
wells  upgradient  (Wells  4  and  17).  Wells 
further  downgradient  are  influenced  by 
surface  spills  at  the  railroad  siding  and 
the  courtyard  areas,  and  by  irrigation 
with  water  containing  up  to  3,000  ppb  of 
TCE  from  Well  M-1.  Given  the 
upgradient  source  in  the  drainage  ditch, 
the  effect  of  migration  of  TCE  from  the 
sludge  lagoons  would  be  masked  by  the 
larger  source  at  the  upgradient  ditch. 
The  Agency  believes  that  the  sludge 
lagoons  have  contributed  TCE  to  the 
groundwater  contamination.  The 
evidence  Monroe  has  submitted  does 
not  show  that  the  impoundments  are  nof 
a  contributing  source  of  TCE 
contamination.  The  EP  toxic  metals  in 
the  ground  water  (chromium  and 
cadmium)  in  Wells  15, 16, 17  indicate 
that  the  sludge  lagoons  are  a  source  of 
contamination.  The  lower  concentration 


of  these  metals  in  Well  17  can  be 
explained  by  periodic  ground-water 
mounding  in  the  vicinity  of  the  lagoons 
when  the  ground  water  is  not  influenced 
by  production  wells.  Under  these 
conditions.  Well  17  would  also  be 
downgradient  from  the  sludge  lagoons 
because  the  ground  water  would  flow 
outward  radially  from  the 
impoundments. 

Based  on  this  review  of  the  ground- 
water monitoring  data  for  the  Cozad. 
Nebraska  plant  site,  the  Agency  has 
made  the  following  conclusions: 

(1)  The  ground  water  at  the  site  is 
contamininated  with  VOCs  (primarily 
TCE)  and  EP  toxic  metals  (chromium 
and  cadmium). 

(2)  The  waste  in  the  sludge  lagoons 
contains  VOCs  (primarily  TCE)  and  EP 
toxic  metals  (primarily  chromium,  lead, 
and  barium  with  lesser  amounts  of 
cadmium,  arsenic,  and  nickel).  Similar 
contaminants  are  found  in  ground  water 
in  the  vicinity  of  the  lagoons  (TCE. 
chromium,  and  cadmium).  Since  a  large 
amount  of  the  TCE  found  in  the  ground 
water  likely  originated  from  surface 
spills  and  releases,  Monroe  has  not 
demonstrated  that  the 
impoundments  Vi—  are  not  contributing 
to  the  TCE  contamination.  The  presence 
of  chromium  and  cadmium  in  ground 
water  at  Wells  15, 16,  and  17  provides 
positive  evidence  that  some  component 
of  the  ground-water  contamination  is 
due  to  the  sludge  lagoons.  Since  (he 
ground  water  data  for  chromium  and 
cadmium  indicate  that  the  lagoons  are 
the  source  of  this  contamination:  and 
TCE  was  used  at  the  facility  and  was 
present  in  the  impounded  wastes  at 
concentrations  failing  the  VHS/OLM 
model,  the  Agency  believes  that  the 
lagoons  are  also  a  contributing  source  to 
the  TCE  contamination.  The  Agency, 
however,  cannot  determine,  based  on 
the  existing  data,  that  the  lagoons  are 
definitely  a  source  of  the  TCE 
contamination  due  to  other  masking 
sources. 

(3)  The  only  additional  information 
that  could  be  collected  to  better  indicate 
the  presence  or  absence  of  constituent 
migration  to  the  ground  water  from  the 
sludge  lagoons  would  result  from  tracer 
studies.  As  mentioned  previously,  the 
chemical  contaminants  in  the  sludge  are 
similar  to  those  found  in  the  ground 
water.  The  only  way  to  determine  the 
effect  of  the  lagoons  on  ground  water  is 
to  add  a  unique  chemical  constituent  to 
the  sludge  and  monitor  for  its 
appearance  in  the  ground  water. 
2.  Sandhills  Disposal  Site 

Background.  Between  1977  and  1982 
sludges  from  operations  at  Monroe  Auto 
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were  disposed  of  in  trenches  at  the 
Cozad  Sandfailis  Disposal  Site.  Monore 
claims  that  a  total  of  six  trenches  that 
range  in  length  from  160  to  210  feet  and 
contain  sludge  that  range  in  thickness 
from  2  to  3^  feet  were  constructed  at  the 
Sandhills  site.  The  trenches  are  about  20 
to  30  feet  wide  and  were  filled  at  the 
rate  of  one  per  year. 

The  exact  quantities  and  burial 
locatMMH  of  the  landfiiled  sludge  is  not 
known  due  to  both  Monroe's  inadequate 
documentation  and  the  regrading  of  the 
road  adjacent  to  the  Sandhills  Landfill. 
Monroe  believes  that  the  material  once 
contained  in  the  1977  and  1978  trenches 
were  partially  (if  not  completely)  moved 
by  the  Highway  Department.  The 
Agency  notes  that  Monroe  does  not  own 
the  Sandhills  Landfill  site,  and  therefore 
is  unable  to  guarantee  that  the  sludge 
will  remain  at  the  Sandhills  Landfill. 
Monroe  claims  that  the  site  is  underlain 
by  the  Ogallala  formation  and  the  depth 
to  ground  water  is  more  than  80  feet. 
Monore  also  claims  that  during 
construction  of  three  monitoring  wells,  a 
resistant  silt  layer  was  encountered  at  a 
depth  of  approximately  45  feet.  Monroe 
believes  that  this  resistant  silt  layer  is 
both  impenneable  and  unfractured  and, 
therefore  capable  of  preventing  any 
constituents  from  migrating  downwards 
from  the  landfiiled  waste  to  the 
underlying  ground  water.  The  Agency 
does  not  believe  that  Monroe  has 
submitted  enough  data  to  prove  both 
that  a  resistant  silt  layer  runs 
continuously  under  the  Sandhills 
Landfill  and  that  the  resistant  silt  layer 
is  not  fractured.  The  Agency  notes  that 
the  data  submitted  by  Monroe,  thus  far, 
do  not  indicate  the  presence  of  a 
perched  aquifer  above  the  resistant  silt 
layer,  which  indicates  that  either  the 
resistant  silt  layer  is  not  as  impermeable 
as  Monroe  thought  or  that  the  resistant 
silt  layer  is  sufficiently  fractured  to 
allow  movement  of  ground  water 
through  the  silt  layer. 

Ground-Water  Contamination.  The 
three  wells,  located  more  than  100  feet 
from  the  trenches,  show  evidence  of 
chromium  and  chloroform 
contamination  and  exhibit  significant 
concentrations  of  total  organic  carbon 
(TOC).  The  levels  of  chromium 
contamination  have  decreased  with 
each  sampling  between  1981  and  1984, 
and  the  chloroform  and  TOC  have  also 
decreased.  The  decrease  in  chloroform 
and  TOC  were  not  as  regular  as  that  of 
chromium  {/.e,  they  were  only  detected 
during  the  first  round  of  sampling).  Prior 
to  sampling  each  well.  7  to  9  well 
volumes  were  removed.  TTie  Agency 
believes  that  by  bailing  7  to  9  times  the 
well's  volume,  sufficient  quantities  of 


ground  water  were  brought  into  the 
well's  zone  of  influence  to  dilute  the  low 
concentrations  of  chloroform  and  TOC 
contained  (the  concentrations  are  low 
due  to  the  slow  migration  of  the 
constituents  through  the  resistant  silt 
layer  beneath  the  Sandhills  Landfill 
area)  in  the  ground  water  at  the 
beginning  of  Monroe's  sampling 
program. 

Waste  Characterization.  The  sludge 
contained  in  the  Sandhills  Landfill  is 
believed  to  contain  high  concentrations 
of  chromium,  lead,  and  barium  with 
lesser  amounts  of  arsenic,  cadmium, 
selenium,  and  silver  (see  Table  3).  The 
Agency  notes  that  additional  samples 
collected  from  the  Sandhills  Landfill  are 
necessary  in  order  to  completely 
characterize  the  total  concentrations  of 
the  EP  metals,  nickel,  and  cyanide.  As 
indicated  by  Tables  4  and  6.  significant 
concentrations  of  1,2-dichlorobenzene. 
1,3-dichlorobenzene.  1,4- 
dichlorobenzene,  1,1,1-trichloroethane, 
1,1-dichloroethylene,  xylene, 
tetrachloroethylene,  and  other  volatile 
and  semi-volatile  organic  constituents 
are  present  in  the  landfiiled  material. 
The  Agency  again  notes  that  additional 
full-depth  core  samples  are  necessary  in 
order  to  fully  characterize  the  VOCs 
contained  in  the  landfiiled  material.  The 
Agency  believes  that  the  partially 
reduced  concentrations  of  VOCs  (when 
compared  to  the  surface  impoundment 
sludge)  is  likely  due  to  volatilization 
prior  to  burial  at  tlie  Sandhills  Landfill 
and  to  some  minor  extent  reduction  by 
volatilization  through  the  interstitial 
spaces  of  the  cover  soil  and  migration 
after  burial  since  the  waste  trenches  are 
not  capped. 

Discussion  and  Conclusions.  Ground- 
water monitoring  indicates  that 
contamination  has  migrated  downward 
from  the  disposal  trenches,  through  the 
siltstone  aquitard,  and  has  reached  the 
water  table.  The  waste  characterization 
information  submitted  to  date  indicates 
that  the  waste  does  have  significant 
concentrations  of  diromium  and  lesser 
concentrations  of  VOCs.  The  landfiiled 
material  is  the  only  source  of  metals  and 
VOCs  in  the  area:  therefore,  the  Agency 
believes  that  the  ground-water 
contaminants  originated  from  the 
landfill  area.  Monroe  believes  that  the 
aquitard  should  behave  as  a  barrier  to 
downard  migration.  However,  if  this 
were  the  case  a  perched  ground-water 
table  should  exist  above  the  siltstone.  It 
appears  more  likely  that  enough 
pathways  through  the  siltstone  exist  and 
that  downward  migration  is  only  slowed 
by  the  presence  of  the  siltstone.  The 
Agency  notes  that  Monroe  must  provide 


more  data  if  they  wish  to  prove  that  the 
siltstone  layer  is  impermeable. 

The  three  wells  were  installed  far 
enough  from  the  waste  trenches  (more 
than  100  feet)  that  no  contamination 
should  have  been  carried  down  the 
wellbore  during  construction  (as  Monroe 
claimed).  The  presence  of  chromium, 
chloroform,  and  total  organic  carbon 
(TOC)  in  the  first  sampling  is  likely  due 
to  actual  ground-water  contamination 
caused  by  very  slow  downward 
migration  through  the  siltstone  aquitard. 
Pumping  of  the  wells  during  their 
development  and  purging  with  many 
well  volumes  prior  to  sampling  may 
have  drawn  enough  fresh  water  into  the 
vicinity  of  the  well  to  dilute  the 
concentration  of  the  contaminants.  The 
downward  migration  may  be  slow 
enough  that  several  years  would  be 
required  to  build  back  to  the  original 
concentrations.  This  would  explain  the 
significant  reductions  in  constituent 
concentrations  after  each  round  of 
sampling. 

Based  on  this  review  of  ground-water 
monitoring  data  for  the  Sandhills 
Landfill  site,  the  Agency  has  drawn  the 
following  conclusions: 

(1)  The  ground  water  at  the  site  is 
contaminated  with  chromium  and  to 
some  extent  with  VOC. 

(2)  The  ground-water  contamination  is 
likely  due  to  downward  migration  of 
contamination  from  the  disposal  site 
because  the  landfill  is  the  only  source  of 
EP  metals,  nickel,  cyanide  and  VOCs  in 
the  area.  The  fact  that  perched  ground 
water  does  not  exist  above  the  aquitard 
demonstrates  that  pathways  exist  for 
downward  migration  to  the  water  table. 

(3)  More  information  concerning  the 
siltstone  aquitard  at  the  site  and 
installation  of  wells  are  necessary  to 
determine  the  extent  of  the 
contamination. 

IIL  Harrison  Radiator,  Division  Of 
General  Motors  CorpoTBtion 

A.  Petition  for  Exclusion 

Harrison  Radiator,  a  Division  of 
General  Motors  Corpoiation,  located  in 
Dayton,  Ohio,  manufactures  automotive 
air  conditioning  compressors, 
accumulator/dehydrators,  and  related 
components.  Harrison  Radiator  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F006 — Wastewater  treatment  sludges 
from  electroplating  operations  except 
from  the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 
aluminum  or  zinc  aluminum  plating  on 
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carbon  steel;  (5)  cleaning/stripping 
associated  with  tin,  zinc,  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum.  The 
listed  constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed). 

Based  upon  the  Agency's  review  of 
their  petition,  Harrison  Radiator  was 
granted  a  temporary  exclusion  in 
December,  1981.  The  basis  for  granting 
the  exclusion  was  due  to  the  low 
concentration  of  cadmium  and  cyanide, 
and  the  relative  immobility  of  chromium 
and  nickel  in  the  waste.  Since  that  time, 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  were  enacted.  In 
part,  the  Amendments  require  the 
Agency  to  consider  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  originally 
listed,  if  the  Agency  has  a  reasonable 
basis  to  believe  that  such  additional 
factors  could  cause  the  waste  to  be 
hazardous.  (See  section  222  of  the 
Amendments,  42  U.S.C.  6921(f).)  As  a 
result,  the  Agency  has  re-evaluated 
Harrison  Radiator's  petition  to:  (1) 
Determine  whether  the  petition  should 
be  granted  based  on  the  factors  for 
which  the  waste  was  originally  listed; 
and  (2)  evaluate  the  waste  for  additional 
factors  (other  than  those  for  which  the 
waste  was  originally  listed)  to 
determine  whether  the  waste  is  non- 
hazardous.  Today's  notice  summarizes 
and  presents  the  results  of  the  Agency's 
re-evaluation  of  Harrison  Radiator's 
petition. 

In  support  of  their  petition,  Harrison 
Radiator  has  submitted  a  detailed 
description  of  their  wastewater 
treatment  system;  results  from  total 
constituent  analyses,  and  EP  toxicity 
and  Oily  Waste  EP  toxicity  test  results 
of  the  sludge  for  cadmium,  chromium, 
and  nickel;  and  total  constituent 
analysis  and  distilled  water  leach 
results  for  cyanide.  Harrison  Radiator 
also  submitted  results  from  total 
constituent  analyses  and  Oily  Waste  EP 
toxicity  tests  of  the  sludge  for  arsenic, 
barium,  lead,  mercury,  selenium,  and 
silver;  analyses  for  certain  organic 
compounds;  and  total  oil  and  grease 
analyses  on  representative  waste 
samples.  In  addition,  Harrison  Radiator 
submitted  Materials  Safety  Data  Sheets 
(MSDS)  for  the  chemicals  used  in  the 
manufacturing  process.  The  Agency 
requested  most  of  this  information,  as 
noted  above,  to  determine  whether 
toxicants,  other  than  those  for  which  the 
waste  was  originally  listed,  are  present 
in  the  waste  at  levels  of  regulatory 
concern. 


Harrison  Radiator's  manufacturing 
processes  include  chromium,  zinc,  and 
tin  plating,  and  electrocleaning. 
Harrison  Radiator  claims  that  no 
cyanide  is  used  in  the  manufacturing 
processes.  Plating  wastes  resulting  from 
the  electroplating  operations  contain 
chromium,  zinc,  and  tin.  Plating  wastes 
are  treated  by  the  reduction  of 
hexavalent  chromium  with  sodium 
metabisulfite,  pH  adjustment  using  lime, 
and  flocculation  with  polymers.  Oily 
wastes  result  from  machining 
operations,  spray  cleaning, 
electrocleaning,  airless  painting, 
mechanical  deburring,  and  floor 
cleaning.  These  oily  wastes  are 
subjected  to  gravity  separation, 
de-emulsification,  and  phase  separation. 
Effluents  from  the  plating  and  oily  waste 
treatment  streams  are  mixed  for 
equalization  and  pH  adjustment 
Wastewater  is  discharged  to  the 
municipal  sewer  system  after  filtration. 
The  resulting  metal  hydroxide  sludge 
and  oily  sludge  are  mixed,  lime  and 
polymers  are  added,  and  the  sludge  is 
dewatered  in  filter  presses.  The 
dewatered  sludge  is  loaded  into  open- 
top  luggers  (containers  for  transport)  and 
sent  to  a  Subtitle  C  disposal  facility. 
Harrison  Radiator  claims  that  the  sludge 
is  non-hazardous  since  the  hazardous 
constituents  are  present  only  in  an 
essentially  immobile  form. 

Four  samples  were  collected  during 
four  consecutive  weeks  in  June  1981 
from  the  sludge  luggers  at  the 
wastewater  treatment  plant.  Each 
sample  was  composed  of  multiple  cores 
from  the  lugger  box  that  contained  the 
sludge  generated  during  the  previous 
week.  These  samples  were  analyzed  for 
EP  leachate  concentrations.  Additional 
samples  were  collected  in  a  similar 
manner  in  February  and  March  1984 
(four  samples  for  total  constituent 
analyses)  and  in  June  through  August 
1985  (eight  samples  for  Oily  Waste  EP 
and  organics  analyses).  Harrison 
Radiator  claims  that  the  raw  materials 
used  in  the  production  processes  do  not 
vary  substantially  over  time.  In.  addition, 
they  claim  that  the  length  of  the 
sampling  period  and  compositing 
methods  used  accounted  for  short-term 
fluctuations  in  sludge  composition. 
Harrison  Radiator  claims,  therefore,  that 
the  samples  are  representative  of  any 
variations  in  the  listed  and  non-listed 
constituent  concentrations  in  the  sludge. 

Total  constituent  and  Oily  Waste  EP 
analyses  of  the  sludge  for  the  listed 
constituents  revealed  the  maximum 
concentrations  reported  in  Table  1.  (The 
Oily  Waste  EP  analysis  was  requested 
since  the  sludge's  oil  and  grease  content 


was  reported  at  values  up  to  31.7 
percent.) 

Table  1.— Maximum  Concentrations  (ppm) 
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Total  constituent  and  Oily  Waste  EP 
analyses  of  the  sludge  for  the  non-listed 
EP  toxic  metals  revealed  the  maximum 
concentrations  reported  in  Table  2, 

Table  2.— Maximum  Concentrations 
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Harrison  Radiator  also  submitted  a 
list  of  raw  materials  and  MSDS  for  the 
materials  used  in  their  processes.  Since 
some  Appendix  VIII  hazardous  organic 
constituents  were  listed  in  these  data 
sheets,  eight  samples  were  analyzed  for 
the  priority  pollutants  and  other 
suspected  Appendix  VIII  compounds. 
The  maximum  results  from  total 
constitutent  analyses  for  organic 
compounds  detected  in  the  sludge  are 
presented  in  Table  3. 


Table  3.- 


-Maximum  Concentrations  (mg/ 

KG) 


Ck>nstituents 


1.1-Dichloroethane 
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0.51 


Methyl  ethyl  ketone  and  acrylamide 
were  listed  in  the  MSDS.  but  not 
detected  in  the  sludge.  Harrison 
Radiator  claims  that  they  generate 
approximately  600  cubic  yards  per  year 
of  the  filtered  sludge. 

B.  Agency  Analysis  and  Action 

Harrison  Radiator  has  not 
demonstrated  that  their  wastewater 
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treatment  system  produces  a  non- 
hazardous  sludge.  The  Agency  believes 
that  the  samples  collected  by  Harrison 
Radiiitor  were  non-biased  and 
adequately  reflect  the  variations  that 
may  occur  in  the  waste  stream 
petitioned  for  exclusion.  In  particular. 
since  their  raw  materials  do  not  change 
substantially  over  time  and  all 
processes  that  contribute  to  the  sludge 
were  c^eratioaal  during  the  sampling 
periods,  the  Agency  believes  that  the 
samples  are  representative  of  the  sludge 
generated  at  Harrison  Radiator. 

The  Agency  evaluated  the  mobility  of 
the  listed  constituents  in  the  sludge  by 
using  the  vertical  and  horizontal  spread 
(VHS)  model."  The  VHS  model  was 
used  to  calculate  compliance  point 
concentrations  using  the  waste 
generation  rate  and  the  maximum 
reported  Oily  Waste  EP  concentrations 
as  input  parameters.  The  predicted 
compliance  point  concentrations  are 
presented  in  Table  4. 

Table  4  —VHS  Model;  Predicted 
Compliance  Point  Concentrations  (mg/l) 


ConsMuenis 


ca 

Of 
Ni 
CN_ 


Predicted 
concentralions 

Regulaloty 
standards 

0  005 
064 
016 

<0a02 

001 
.05 
35 
2 

The  compliance  point  concentration  of 
cadmium  is  less  than  its  National 
Interim  Primary  Drinking  Water 
Standard;  the  cyanide  concentration  is 
less  than  the  U.S.  Public  Health 
Services'  suggested  drinking  water 
standard.**  and  the  nickel  concentration 
is  less  than  the  Agency's  interim 
regulatory  standard.^s  Also,  the 
maximum  constituent  concentration  of 
cyanide  (1.028  mg/kg)  is  sufficiently  low 
so  as  to  not  be  of  regulatory  concern 
through  an  air  contamination  route  [i.e.. 
total  cyanide  levels  in  the  waste  are 
sufficiently  low  so  as  to  preclude  the 
generation  of  hazardous  levels  of  toxic 
gases.'"'  The  presence  of  these 
constituents,  therefore,  is  not  of 
regulatory  concern. 

Using  the  maximum  reported  Oily 
Waste  EP  value,  the  predicted 
compliance  point  concentration  of 
chromium  exceeds  the  National  Interim 
Primary  Drinking  Water  Standard.  In 
view  of  the  analytical  results  from  the 
other  seven  samples:  however,  the 


"  See  footnote  5. 

'•  See  foolnole  B. 

"  See  foolnofe  7. 

"•  See  Internal  Agency  memorandnni  dated  July 
12. 19«5,  entitled  "hUemn  Threthotdt  for  Toxic  Gas 
f;»;ner»ttori"  (in  the  RCRA  pubHc  docket). 


Agency  believes  that  the  maximum 
value  is  an  outlier  and  does  not  reflect 
the  typical  mobility  of  chromium  in 
Harrison  Radiator's  waste."  Using  the 
second-highest  chromium  value  (1.010 
mg/I).  the  predicted  complinnce  point 
concentration  is  0.039  mg/l,  which  is 
less  than  the  regulatory  standard.  The 
Agency  believes  that  the  second-highest 
chromium  value  more  accurately  reflects 
the  mobility  of  chromium  in  Harrison 
Radiator's  waste  and  that,  thertjfore,  the 
presence  of  chromium  is  not  of 
regulatory  concern. 

Compliance  point  concentrations  were 
also  calculated  for  the  other  EP  toxic 
metals  using  the  VHS  model;  they  are 
presented  in  Table  5.  These  values  are 
all  less  than  the  National  Interim 
Primary  Drinking  Water  Standards  and, 
therefore,  the  presence  of  these 
toxicants  is  not  of  regulatory  concern. 


Table  5.— VHS  Model:  Calculated 
Compliance  Point  Concentrations  (mg/l) 


Constituents 

Compkance 

poinl 

concentrations 

Regolalofy 
slandvds 

As 

Ba _.. . 

Pb J 

0003 
0058 
0048 
0  001 
0002 
0008 

005 

10 

005 

0002 

0  01 

005 

Hg  .- 

Se 

Ag 

The  Agency  also  evaluated  the 
mobility  of  the  organic  constituents 
detected  in  Harrison  Radiator's  sludge 
using  the  proposed  Organic  Leachate 
Model  (OLM).3*  The  calculated 
concentrations  of  the  organics  in  the 
leachate  were  then  used  as  input  for  the 
VHS  model.  TTie  predicted  leachate 
concentrations,  calculated  compliance 
point  concentrations,  and  regulatory 
standards  for  these  compounds  are 
presented  in  Table  6. 


Table  6.— VHS  Model;  Calculated  Compliance  Point  Concenttiations  '  (mg/l) 


Constituent 


l.l-achloraelhane 

l.l.1Tnc*«loroo«Mne 

Telrachlotoetliytone    .. _. 

Metliylefie  ctikxide 1 _. 

Toluene \ 

Bis(2-ettiylhexvUphthalateX 

Di-n-txitytpMhalate  ,;.._ 

Ptienanthrene 

Fluorene     


Leachale 
concentrations 


(Base) 


0  162 
852 
0096 
06/ 
028 
037 
032 
0019 
0016 


(95%  CI) 


0.211 
1068 
013 
093 
033 
.048 
039 
0026 
.0023 


Coinoliance  ponl 
ccficentrations 


(Bast) 


(95%  CIJ 


OOOBS 
038 

0004 

OOK 

OOt 

0014 

0013 

00«07 

.00006 


00062 
041 
0005 
0036 
0013 
0C19 
0015 
0001 
00009 


Regula- 
tory 
stand- 
ards >" 


0  00038 

1  2 
.0007 
056 

105 
.7 
35 
.002 
002 


..,,„    T  .  '^9j***=i****'*  **°^  >°*-^^  *««  ""  '»«'  finalized  botn  the  bmttinn  equatM  and  95  oarcM  cxmMence 

K.ten,a.   (apphed   'o   Wie    base^l    a-e   calculated   here    Once    fmal.zed.    on^lrT  STSSe  ^  «IS^  ^ISST 

-  An  e^lanatK)no<»ie!leovationoln»serBgmatory  standards  IS  BvaJablentlipatjIcdocK^  versions   .41   apply. 


eaenvalion< 


The  predicted  compliance  point 
concentrations  of  these  compounds 
(except  for  1.1-dichloroethane)  are  all 
less  than  their  regulatory  standards.  The 
presence  of  these  compounds,  therefore, 
is  not  of  regulatory  concern.  In  addition, 
xylene,  which  is  identified  as  presenting 
only  an  ignitabilily  hazard,  is  not  of 
concern  due  to  the  non-ignilability  of  the 
sludge.  However,  1.1-dichloroethane 
levels  in  the  sludge  are  of  regulatory 
concern.  Based  on  the  maximum  annual 
volume  of  waste  generated,  reported  as 
600  cubic  yards  per  year,  the  maximum 
1,1-dichloroethane  level  that  could  be 
present  in  the  waste  without  failing  the 
VHS  model  evaluation  would  be  0.084 
mg/l  for  the  baseline  form  of  the  OLM 
and  0.047  mg/l  for  the  95  percent 
confidence  interval  version  of  the  OLM. 
All  five  samples  analyzed  for  1.1- 
dichloroethane  exceeded  the  allowable 
level  (either  form  of  the  OLM)  for  this 


constituent.  The  Agency's  review  of  the 
processes  and  raw  msterials  used  at 
Harrison  Radiator  indicates  that  no 
additional  Appendix  VIII  compounds 
(other  than  those  tested  for)  are 
expected  to  be  present,  or  are  likely  to 
be  formed,  in  the  sludge. 

The  Agency  believes  that  Harrison 
Radiator  has  not  demonstrated  that  their 
waste  is  non-hazardous.  The  prediction 
of  1,1-dichloroethane  levels  (at  the 
compliance  point)  using  the  OLM/VHS 
model  analysis  reveab  concentrations 
that  exceed  the  regulatory  standard,  and 
indicates  a  potential  for  the  waste  to 
leach  1.1-dichloroethane  and 
contaminate  the  ground  water.  The 
Agency,  therefore,  proposes  to  deny 
Harrison  Radiator  Division  of  General 
Motors  Corporation's  petition  for 
exclusion  of  its  wastewater  treatment 
sludge  generated  at  its  Dayton,  Ohio 


■' '  The  results  from  tbe  Oily  Waste  EP  lest  for  iJw 
other  seven  samples  were  0.980.  imo,  0.380.  0J45. 
0.370.  0  795.  and  0.625  Big/I.  The  Agency's 
conclusion  that  the  maKimum  value  (1.640  mg/lj  is 


an  outlier  ra  aupporled  t)y  the  Dixon  Extreme  Value 
Teat.  Thi»  leal  and  the  supp«rting  calculations  ar« 
available  in  ttie  putrfic  dot:kf  I  to  this  noMce. 
"  See  footnote  a 
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facility  and  revoke  their  temporary 

exclusion. 

rV.  Harrison  Radiator,  Division  of 
General  Motors  Coiporation 

A.  Petitioa  for  Exclusion 

The  GMC  Harrison  Radiator-Moraine 
Plant,  located  in  Moraine.  Ohio, 
operates  a  wastewater  pretreatment 
facility  which  serves  the  following  GM 
plants:  the  Harrisoa  Radiator-Moraine 
Plant,  the  Chevrolet-Moraine  Tmck 
Assembly  Plant,  and  the  Chevrolet- 
Moraine  Engine  Plant.  Harrison 
Radiator  Division  of  General  Motors 
Corporation  (Harrison  Radiator)  has 
petitioned  the  Agency  to  exdude  the 
sludge  generated  at  this  wastewater 
treatment  facility,  currentJly  hsted  as 
EPA  Hazardous  Waste  Na  F0O&— 
Wastewater  treatment  sludges  from 
electroplating  operations  except  fnm 
the  following  processes:  (1)  Sulfunc  8<ad 
anodizing  of  aluminum;  (2)  tin  platii^  oo 
carbon  steel:  (3)  zinc  plating  (segregated 
basis]  on  carbon  steel;  (4)  aluminum  or 
zinc^Iuminum  plating  on  carbon  steel; 
(5)  cleaniiig/strippir^  associated  with 
tin.  zinc,  and  aluminum  platti^  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  The  listed 
constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006are 
cadmium,  hexavalent  chromium,  nickel 
and  cyanide  (complexed). 

Based  upon  the  Agency's  review  of 
their  petition.  Harrison  Radiator  was 
granted  a  temporary  exclusion  on 
December  27, 19B2.  The  Agency's  basis 
for  granting  this  exclusion  was  the  low 
migration  potential  of  the  constituents  of 
concern — namely  cadmium,  hexavalent 
chromium,  nickel,  and  complexed 
cyanide.  On  November  8, 1S84.  the 
Hazardous  and  Solid  Waste 
Amendments  were  enacted.  In  part,  the 
Amendments  require  the  Agency  to 
consider  factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  the  Agency  has 
a  reasonable  basis  to  believe  that  such 
factors  are  present  and  could  cause  the 
waste  to  be  hazardous.  (See  section  222 
of  the  Amendments,  42  U.S.C.  6921(f).J 
As  a  result,  the  Agency  has  re-evaluated 
Harrison  Radiator's  petition  to  (1) 
determine  whether  the  petition  should 
be  granted,  based  upon  the  factors  for 
which  the  waste  was  originally  listed; 
and  (2)  determine  whether  any 
additional  factors  are  present  which 
could  cause  die  waste  to  be  hazardous. 
Today's  notice  is  the  result  of  the 
Agency's  re-evaluation  of  this  petition. 

The  Harrison  Radiator-Moraine 
Pretreatment  Facility  receives 
wastewater  in  two  segregated  streams— 
a  general  waste  stream  and  an  oily 
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waste  stream.  The  general  waste  stream 
is  primarily  generated  at  the  Chevrolet- 
Moraine  Assembly  Plant  and  mainly 
consists  of  wastewater  from  painting, 
phosphate  coating,  and  assembly 
operations.  Additionally,  acidified 
water,  resulting  from  treatment  of  the 
oily  waste  stream,  is  added  to  the 
general  waste  stream  at  the 
Pretreatment  Facility. 

The  general  waste  stream  is  treated 
by  adding  a  cationic  polymer  to  remove 
any  residual  oil.  Lime  is  then  used  for 
purposes  of  pH  adjustment  and  an 
anionic  polymer  is  added  to  facilitate 
coagulation.  The  resultant  floe  is 
removed  in  a  clarifier/thickener.  Sludge 
from  the  darifler/thickener  is  pumped  to 
one  of  two  centrifuges.  The  dewatered 
sludge  is  dischaiged  from  the  centrifuges 
to  luggers  for  disposal  The  estimated 
annual  sludge  generation  rate  is  5.400 
tons  per  year. 

The  oily  waste  stream  is  generated  at 
the  Harrison  Radiator-Moraine  and 
Chevrolet-Moraine  Engine  Plants  and  is 
chiefly  comprised  of  water-soluble 
coolants  and  oily  emulsions.  The  oily 
wastewater  from  machining  and 
assembly  operations  is  treated  by 
adding  alum  and  anionic  and  cationic 
polymers  to  break  the  oil  emulsion. 
Dissolved  air  flotation  is  used  to  phase 
separate  the  mixture  and  remove  the 
resulting  float  oils.  The  float  oils  are 
processed  with  a  "cooking"  operation, 
which  consists  of  sulfuric  acid  addition, 
polymer  treatment,  heating  with  steam. 
and  settlement  to  produce  a  recoverable 
oil.  The  acidic  wastewater  generated  by 
this  pn>cess  is  added  to  the  general 
waste  stream. 

In  support  of  their  petition,  Harrison 
Radiator  submitted  a  detailed 
description  of  their  manufacturing  and 
treatment  processes,  lists  of  raw 
materials  used  in  each  process,  and 
safety  data  sheets  for  those  materials. 
Harrison  Radiator  also  submitted 
analytical  data  to  characterize  the 
sludge  in  its  as-disposed  condition.  This 
data  included  results  from  total 
constituent  analyses.  EP  leachate  tests. 
and  Oily  Waste  EP  leachate  tests  for  the 
EP  toxic  metals  and  nickel  Results  from 
tests  for  total  oil  and  grease,  constituent 
analyses  for  cyanide  and  several 
organic  compounds,  and  distilled  water 
leachate  tests  for  cyanide  were  also 
submitted. 

Samfries  were  collected  from  the 
luggers  that  receive  the  dewatered 
sludge  from  the  centrifuges.  Multiple 
core  samples  were  collected  daily  and 
combined  to  produce  weekly 
composites.  Samples  were  collected  in 
this  manner  daring  a  four-week  period 
in  January  1982  (total  constituent 


analyses  for  the  listed  constituents  and 
EP  leachate  tests  for  all  EP  toxic  metals 
and  nickel),  a  four-week  period  in  March 
1984  (total  constituent  analyses  for  the 
EP  toxic  metals,  nickel,  cyanide,  and  oil 
and  grease  as  well  as  distilled  water 
leachate  analyses  for  cyanide),  and  an 
eight-week  period  from  June  through 
August  1985  (Oily  Waste  EP  tests  for  the 
EP  toxic  metals  and  nickel  as  well  as 
total  constituent  analyses  for  several 
organic  compounds).  Results  from  the 
analyses  for  inorganic  toxicants  are 
summarized  In  Table  1.  The  Agency 
notes  that  the  Oily  Waste  EP  data, 
rather  than  the  EP  data,  are  presented 
and  evaluated  in  this  notice  since  this  is 
an  oily  waste. 

T*Bi£  1.— Maximum  Concentratiohs 


As 

Ba _. 

Cd 

Of 

Pb 

Hg_ 
Se-_ 

As- 

H 

CN<total)» 
CN^ree) 


Total  I 

consWtt-  *  Otty  waste 

am  \       EP' 
analyses       analyses 

imt) 


<6.27 

603 

2.SM  j 

9««  I 

.223  I 

<««  I 

<9.37  ' 

300  I 

22-4 

14i  ' 


•  0  065 
<-!  >30 
'-  115 
1810 
<1  130 
-     01» 

<  065 

<  170 
3  79 

NA 


'  n>e  Oty  WaMa  EP  le«  was  requvM  becavfse  IHe 
sludge's  o<l  and  gnaae  conlanl  anas  npCHtad  at  values  us  to 
19  pefceni  (Sea  49  Ffl  42591,  October  23.  1984  for  an 
explanakon  o)  Ihe  use ol  Ihe  CMy  Masie  EP  lesLl 

•  Tlw  Inarliali  «b«  tar  OftftOu  was  performed  wUh  d»- 
tilled  water. 

'  NA  .  teal  Is  not  applicaUe 

Based  upon  the  processes  and  raw 
materials  used,  a  number  of  organic 
toxicants  were  identified  as  potentially 
being  present  in  the  sludge.  The 
concentrations  of  the  Appendix  VIII 
hazardous  constituents  that  were 
detected  in  the  sludge  are  summarized 
in  Table  2. 

TasijE  2.— Maximum  Goncemtrations 


Total 

analyses 
'  (my 'Kg  wet) 

Bis  (2-emyl  neryt)  ^MhUMt     ._ __ 

Butyl  benzyf  pMMalc                       _             J 

62  6 

177 

l.l.l-Tncfiloroethane  

Tota»ie       .  . 

130 

11  * 

B.  Agency  Analysis  and  Action 

Harrison  Radiator  has  not 
demonstrated  that  the  wastewater 
treatment  sludge  from  the  Harrison 
Radiator-Moraine  Plant  is  non- 
hazardous.  The  Agency  believes  that  the 
samples  used  to  characterize  Xhe  sludge 
were  non-biased  and  adequately 
represent  that  sludge.  Short-term 
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fluctuations  in  sludge  quality  were 
addressed  by  the  length  of  the  sampling 
period  and  the  method  used  to 
composite  the  sludge.  Long-term 
fluctuations  would  not  be  expected 
since  changes  in  the  products,  materials, 
or  processes  have  not  occurred. 
The  Agency  has  evaluated  the 
mobility  of  the  toxicants  in  Harrison 
Radiator's  sludge  by  using  the  vertical 
and  horizontal  spread  (VHS)  model. ^' 
This  evaluation,  using  the  estimated 
maximum  annual  sludge  volume  (5,400 
tons)  and  the  maximum  reported 
leachate  concentrations  of  inorganic 
toxicants  (from  the  Oily  Waste  EP  tests), 
resulted  in  the  compliance  point 
concentrations  presented  in  Table  3. 
Table  3  also  presents,  for  each  toxicant, 
the  regulatory  standards  to  which  these 
concentrations  are  compared. 

Table  3.— VHS  Model:  Calculated 

COMPLrANCE-POINT  CONCENTRATIONS 


Toiicant 


From  oity 
waste  EP 
leacttate 
lest  (tng/l) 


Regulatory 

standard 

(mg/l) 


As 

Ba 
Cd. 
Cr. 
Pt) 

H9 
Se 

Afl 
Ni. 
CN 


<aoio 

<  179 

<.oia 

287 

<  179 
003 

<.010 

<027 

601 


0.05 

10 
01 
.05 
05 
002 
.01 
05 
350 
.2 


Using  the  Oily  Waste  EP  results,  the 
compliance-point  concentrations  of 
cadmium,  chromium,  lead,  mercury,  and 
nickel  exceed  their  regulatory 
standards.  This  evaluation  incorporated 
the  use  of  the  detection  limits  for 
cadmium,  and  lead  while  the  true 
leachate  concentrations  of  cadmium  and 
lead  may,  again,  be  lower.  The  Agency 
believes,  however,  that  the  petitioner 
should  have  been  able  to  demonstrate 
much  lower  detection  limits  for  these 
metals  and  has.  therefore,  used  them  as 
basis  for  denial  in  addition  to  the  VHS 
results  for  mercury,  chromium  and 
nickel.  The  Agency  and  other  petitioners 
have  typically  been  able  to  achieve 
lower  detection  limits  for  similar 
wastes.  This  evaluation  indicates, 
therefore,  that  chromium,  mercury, 
nickel,  cadmium,  and  lead  could  migrate 
from  the  waste  to  ground  water  in 
sufficient  concentration  to  constitute  a 
hazard  to  human  health  and  the 
environment. 

Organic  toxicants  were  evaluated  by 
using  the  Agency's  estimation  procedure 
for  determining  leachate 
concentrations.'*  The  estimated 


"  See  footnote  5. 
**  See  footnote  8. 


evaluation  are  summarized  in  Table  4. 


leachate  concentration  was  then  used  in 
the  VHS  model.  The  results  of  this 


Table  4.— VHS  Model;  Calculated  Compliance-Point  Concentratk3n>  (mg/l) 


Toxicants 


Bis  (2-ettryt  heiyl)  phthalal*.. 

Butyl  benzyl  pMfialale 

Methylene  cMonde i,. 

l.l.1-lnch(Ofoelhane .,.. 

Toluene „. 


Estimated  leachate 
concentrations 


(Base) 


0.022 
105 
.4« 
.166 
.12 


(95%) 
CO 


0.028 
.151 
86 
.21 
.14 


Conpliance-point 
ooncentralions 


(Base)       (95%  Ct) 


0.0035 
.017 
076 
.027 
.018 


0.0044 
.024 
104 
033 
.022 


Regula- 
tory 

■tand- 
ardt 


07 
875 
056 

1.2 
10.5 


,«1^I?^®,-'II!,.2.'-*1  '*^"*1  *^  ••"■"zed.  t»th  versions  of  the  model,  the  baseline  equation  and  the  95  percent  conddanc* 
ifrterval    (applied   to    the   kaseline).    are   calculated    here    Once   finateed,   only   onert   theia  two   vSon.  iSl^p^ 


The  sludge  exhibited  bis(2-ethyl 
hexyl)phthalate,  butyl  benzyl  phthalate, 
1.1,1-trichloroethane,  and  toluene 
concentrations  below  their  regulatory 
standards.  Methylene  chloride,  however, 
was  detected  above  its  regulatory 
standard.  This  constituent,  therefore,  is 
of  regulatory  concern. 

The  Agency  also  reviewed  Harrison 
Radiator's  raw  materials  lists  and 
material  safety  data  sheets  for  each 
component  in  the  raw  materials  lists. 
The  Agency  has  concluded  from  this 
review  that  no  other  Appendix  VIII 
hazardous  constituents,  other  than  those 
tested  for,  are  present  in  the  waste. 

The  Agency  believes  that  Harrison 
Radiator  has  not  demonstrated  that  the 
wastes  generated  at  its  pretreatment 
facility  are  non-harardous.  The  VHS 
model  analysis  of  the  sludge  indicates 
the  potential  for  the  waste  to  leach 
chromium,  mercury,  nickel,  cadmium, 
lead,  and  methylene  chloride  and 
contaminate  ground  water.  Therefore, 
the  Agency  proposes  to  deny  GMC- 
Harrison  Radiator's  petition  for  its 
wastewater  treatment  sludge  generated 
at  its  Moraine,  Ohio  facility  and  revoke 
their  temporary  exclusion. 

V.  American  Chrome  and  Chemicals 

A.  Petition  for  Exclusion 

American  Chrome  and  Chemicals 
(ACC),  located  in  Corpus  Christi.  Texas, 
is  involved  in  the  production  of  sodium 
bichromate,  sodium  chromate,  and 
chromic  oxide  products,  including 
pigmentary  grade  chromic  oxide.  ACC 
has  petitioned  the  Agency  to  exclude  its 
waste  presently  listed  as  EPA 
Hazarcious  Waste  No.  K006 — 
Wastewater  treatment  sludge  from  the 
production  of  chrome  oxide  green 
pigments  (anhydrous  and  hydrous).  The 
listed  constituent  of  concern  for  this 
waste  is  chromium. 

ACC  has  petitioned  for  a  delisting  of 
their  chromic  oxide  wastewater.  ACC 
has  also  included  in  their  petition  a 
description  of  the  sludge  contained  in  a 
settling  pond  whicfc  results  from  the 


settling  of  this  wastevN^ter  and  other 
wastes;  and  analytical  results  from  the 
analyses  of  this  sludge.  The  Agency 
notes  that  the  K006  listing  is  descriptive 
of  only  the  settling  pond  sludge.  That  is, 
a  waste  is  not  classified  under  the  K006 
listing  until  the  wastewater  treatment 
sludge  from  the  production  of  chrome 
oxide  green  pigments  is  formed. 
Therefore,  since  wastenwater  stream  is 
not  classified  under  the  K006  listing,  the 
Agency  has  evaluated  the  sludge 
contained  in  ACC's  settling  pond 
because  it  is  listed  watte. 

Based  upon  the  Agency's  review  of 
the  petition,  ACC  was  granted  a 
temporary  exclusion  on  May  25, 1982. 
The  Agency's  basis  for  granting  the 
temporary  exclusion  (at  that  time)  was 
the  low  concentration  and  the  low 
migration  potential  of  chromium  in  the 
wastewater.  The  Agency  has  concluded, 
however,  that  a  temporary  exclusion 
should  not  have  been  granted  since  the 
petitioned  waste — the  wastewater 
mixture  prior  to  settling — is  not  a  listed 
waste.3»  ACC's  temporary  exclusion 
was  based  on  data  from  laboratory 
formulations  of  experimental  mixtures 
of  chromic  oxide  wastewater  and 
residue  solids  from  the  sodium 
bichromate/sodium  chromate  process. 
The  Agency  has  determined  that  this 
mixture  was  representative  of  ACC's 
wastewater  prior  to  settling,  which  as 
previously  described  is  not  a  listed  K006 
waste.  Since  that  time,  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984  were  enacted.  In  part,  the 
Amendments  require  the  Agency  to 


"  The  Agency's  policy  regarding  the  point  of 
delisting  in  a  process  where  additional  treatment 
can  concentrate  the  hazardous  constituents  in  a 
waste  or  wastewater  has  been  to  only  allow  the 
delisting  demonstration  to  be  made  only  after  the 
last  step  of  treatment.  Furthennore,  since  the 
inception  of  the  delisting  pro^-am  in  1980.  the 
Agency  has  defined  listed  sludges  such  as  EPA 
Hazardous  Waste  Nos.  K006  (nd  F006  as  the  solids 
fraction  of  the  wastewater  thtt  settles  out  after  a 
precipitation  or  settling  step.  [i.e..  the  listed  waste  is 
not  formed  until  the  solids  frwtion  has  physically 
settled  out  of  the  wastewater). 
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consider  factors  (inciuding  additional 
toxicants)  other  than  those  for  which  the 
waste  was  listed,  if  the  Agency  has  a 
reasonable  basis  to  believe  Ihat  such 
additional  factors  co«ld  cause  the  waste 
to  be  hazardous.  (See  section  222  of  the 
Amendments.  42  U.S.C.  8921(0)  A(X 
submitted  data  on  sludge  contained  in 
one  surface  impoundment  in  response  to 
data  requests  under  HSWA.  As  a  result. 
the  Agency  has  re-evaluated  ACCs 
petition  to:  (1)  Determine  whether  the 
temporary  exclusion  should  be  made 
final  based  on  the  factors  for  whidi  the 
waste  was  originally  listed;  and  (2) 
determine  whether  the  waste  is  non- 
hazardous  with  respect  to  factors  and 
toxicants  other  than  those  for  vdiich  the 
waste  was  ongtnaily  listed.  Today's 
notice  is  the  result  of  the  Agency's  re- 
evaluation  of  ACCs  petition.** 

In  support  of  their  petitkin.  ACC  has 
submitted  a  detailed  desciiption  of  its 
manufacturing  and  treatment  processes. 
including  schematic  diagrams:  total 
constituent  analyses  and  EP  toxicity  test 
results  of  the  settling  pond  sludge  for  the 
EP  toxic  metals,  and  nickeh  and 
analytical  results  for  total  cyanide,  and 
total  available  sullides."  ACC  also 
submitted  results  of  total  oil  and  grease 
analyses  on  representative  settling  pond 
sludge  samples.  ACC  further  submitted 
a  list  of  raw  materials  used  in  the 
manufacturing  process.  As  noted  above. 
the  Agency  requested  this  information  to 
detennine  whether  toxicants,  other  than 
the  original  listing  criteria,  are  present  in 
the  waste  at  levels  of  regulatory 
concern. 

ACC  manufactures  sodium 
bichromate,  sodium  chramate.  high 
purity  metallorigical  grade  chromic 
oxide,  and  other  products,  including 
refractory  and  pigmentary  grade 
chromic  oxide.^"  Chromic  oxide  process 
wastes  are  dischai^d  into  batch 
treatment  tanks.  The  waste  treatment 
process  includes  conversion  of  any 
hexavalent  chromium  to  trivalent 
chromium.  In  the  course  of  this 
reduction  (under  pre-determined  pH  and 
temperature  conditions),  the  trivalent 


^'  ACCs chnomk:  otMe  aperatiomt  btjgan  in  earl.v 
1982  upon  receipt  of  their  temporary  exclusion.  At 
that  time.  ACChadplwined  toonHnagledie 
chromic  oxide  wastewater  with  residue  from  their 
chrome  ex<T«»:1*on  process  piior  to  treatment. 
However,  since  mid'198Z.  ACCkas  tteated  these 
wastes  separately  and  then  dischai^d  these  wastes 
into  various  settling  ponds.  The  Agency  has 
evaluated  the  sladge  ooaUined  in  one  (ettlHig  pond 
while  other  on-sileaettlHqpaBiii  have  beeadoaed. 

' '  ACC  also  sttbmitted  (est  daU  on  their 
wastewater  prior  to  settling,  but  these  data  are  not 
presented  in  this  evaluation  since  this  is  not  the 
listed  waste. 

"  ACC  has  claimed  their  process  description  and 
waste  generation  and  treatment  processes  as 
confidential.  Subsequently,  a  description  of  these 
processes  is  not  included  in  the  public  record. 


chromium  complexes  are  preinpitaled. 
The  chromic  oxide  wastewater,  which 
contains  0.1-a2  percent  solids,  is  then 
discharged  from  the  treatment  tanks  to  a 
settling  pond.  The  settling  pond  also 
receives  residue  from  the  sodium 
bichromate/sodium  chromate  process. 
Wastewater  frcnn  a  secondary 
wastewater  treatment  facility  (which 
included  leachate  from  recovery 
operations,  rain  run-off  from  processing 
areas,  and  supernatent  (roan  treated 
chromate  residue)  was  also  discharged 
to  the  setding  pond  between  1971  and 
1984.  The  liquid  from  the  settling  pond  is 
discharged  via  a  NPDES  controlled 
outfall. 

ACC  presented  anaylical  data  on 
eight  composite  sampks  collected  from 
the  settling  pond.  Tlie  1.9  acre  settling 
pond  was  divided  into  eight  quadrants. 
Five  core  samples  were  collected  and 
composited  from  each  quadrant, 
resulting  in  eight  composite  samples. 
ACC  claims  that  all  samples  collected 
are  representative  of  any  variation  of 
the  listed  and  non-listed  constitulent 
concentrations  in  the  waste.  ACC 
further  claims  that  the  manufacturing 
processes  used  at  the  facility  are 
operated  in  a  consistent  manner,  and 
that  the  use  of  raw  materials  does  not 
vary  significantly  over  time. 

Total  constituent  and  EP  toxicrity 
analyses  of  the  settling  pond  slutjge  for 
the  listed  and  non-listed  constituents 
revealed  the  maximum  concentrations 
reported  in  Table  1. 

Table  1.— AAAXtMUMCOMCEMTRATiONS— 

Stttumg  Pono  Suioge  (ppm) 


<  Denotes  concentrations  below  Ihc  detection  Itrmt 
'  LeaoKame  Cfanne  wsts  i»e^  «o(  reooirea  awue  t,>a<iide 
IS  not  jsed  m  ttie  process  ana  tt>e  loiai  content  was  low 
However  leachacxe  cyanioe  was  oeterminea  Oy  aasMwiing  a 
theocatical  leacnng  al  lOO  oefce*  »nd  a  lawmy-KM  Okitnn 
(100  grams  ai  sotids  dNuiea  wun  20  liters  of  wsiorj  o>  tne 
maximum  total  conanhieia  ooncenvmon  o*  cyamue 

The  maximum  total  oil  and  grease 

value  reported  for  the  settling  pond 
sludge  was  0.39  percent  The  maximum 
total  available  sulfide  level  in  the 
settling  pond  sludge  was  reported  to  be 
8  ppm.  ACC  also  submitted  a  list  of  all 
raw  materials  used  in  its  manufacturing 
and  wastewater  treatment  processes. 
This  list  indicated  that  no  Appendix  VIII 
hazardous  constituents  are  used  in  the 
process  and  that  formation  of  any  of  the 


constituents  is  highly  unlikely.  ACC 
claims  that  no  organics  are  used  in  their 
chromic  oxide  process.  ACC  also 
provided  test  data  indicating  that  the 
setding  pond  sludge  is  not  ignitable, 
corrosive,  or  reactive.  ACC  also 
submitted  gnnmd  water  monitoring  data 
characterizing  constituent  levels  in  the 
ground  vrater  beneath  the  waste 
disposal  areas  at  its  facihty.  ACC  claims 
to  generate  100-180  tons  of  chromic 
oxide  solids  per  year  and  also  reports 
that  presently,  tfaie  setding  pond  contains 
2.240  tons  of  sludge. 

B.  Agency  Aaalysis  and  ActJoa 

ACC  has  not  demonstrated  that  its 
settling  pond  sludges  are  not  hazardous. 
The  Agency  believes  Ihat  the  ei^t 
composite  samples  collected  by  ACC 
from  the  setding  pond  were  non-biased 
and  adequately  represent  any  variations 
that  may  occur  in  the  wastes.  The 
Agency  believes  that  since  the  samples 
were  collected  randomly  throughout  the 
pond,  any  stratification  octmrring 
vertically  due  to  settling  or  horizontally 
as  a  function  of  waste  dischai-ge  to  the 
pond  would  be  represented  by  the 
sampling  scheme  follovred.  The  key 
factor  that  could  vary  toxicant 
concentrations  in  the  waste  would  be 
the  use  of  different  raw  materials  due  to 
changes  in  the  product  Kne  being 
manufactured.  ACC  does  not 
significantly  vary  their  raw  materials  or 
product  line.  The  Agency  believes, 
therefore,  that  the  settling  pond  samples 
are  representative  of  the  waste 
generated  by  ACC. 

The  Agency  has  evaluated  the 
mobility  of  the  listed  and  non-listed 
constituents  from  ACCs  settling  pond 
sludge  using  the  vertical  and  horizontal 
spread  (VHS)  model.**  The  VHS  model 
generated  compliance  point  values  using 
the  reported  volume  of  settling  pond 
sludge  and  the  maximum  extract  levels. 
These  predicted  compliance  point 
concentrations  are  reported  in  Table  2. 
(When  leachate  concentrations  were 
below  the  detection  limits,  the  value  of 
the  detection  was  used). 

Table  2.— VHS  Mooei.:  Calculated  Compli- 
ance PotNT  Coi«CENTRATiONS  (ppm)  Settting 
PondShjdge 


Listed  constituents 

ComBk- 
ance 

POKH 

tranon. 

Reguls- 

Arsenic _ „ _ _... 

Bsfxjm _.. 

Cadmiuin 

Chromium  (total) 

Load _ 

Mercury 

0.0001 

012 

00001 

.096 

0001 

00006 

OOS 
10 
01 
05 
05 

002 

»•  See  footnote  5. 
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Table  2— VHS  Model;  Calculated  Compli- 
ance Point  Concentrations  (ppm)  Settling 
Pond  Sludge — Continued 


Listed  consMuents 

Compli- 
ance 

poml 
concen- 
trations 

RegiHa- 

tofy 
standards 

Mckal 

.001 
.0001 
.0012 

006 

.35 

.01 

.05 

2 

Selenium _ 

Silver _               ..    . 

Cyande' 

The  settling  pond  sludge  exhibited 
arsenic,  barium,  cadmium,  lead, 
mercury,  selenium,  and  silver  levels  (at 
the  compliance  point)  below  their 
respective  National  Interim  Primary 
Drinking  Water  Standards,  cyanide 
levels  below  the  U.S.  Public  Health 
Service's  suggested  drinking  water 
standard;*"  and  nickel  levels  below  the 
Agency's  interim  health  advisory.*"  The 
wastes'  maximum  sulfide  and  cyanide 
content  are  also  low  enough  to  not  be  of 
regulatory  concern  from  an  air 
contamination  route.  That  is,  the  Agency 
believes  these  levels  to  be  sufficiently 
low  so  as  to  preclude  the  generation  of 
hazardous  levels  of  toxic  gases.**  (The 
capability  of  a  sulfide  or  cyanide- 
bearing  waste  to  generate  hazardous 
levels  of  toxic  gases,  vapors,  or  fumes  is 
a  property  of  the  reactivity 
characteristic]  These  constituents, 
therefore,  are  not  of  regulatory  concern. 
The  settling  pond  sludge,  however, 
exhibited  chromium  levels  (at  the 
compliance  point)  that  exceed  the 
regulatory  standard  for  chromium. 
Therefore,  chromium  levels  in  the 
settling  pond  sludge  are  of  regulatory 
concern. 

In  addition,  ACC  provided  ground- 
water monitoring  data  from  wells 
located  at  their  facility.*'  These  data 
indicate  that  groundwater 
contamination  has  been  suspected  and 
investigated  since  1962.  During  the 
period  from  1962  to  1979,  chromium 
contamination  was  identified  at  various 
locations,  and  the  site's  previous  owner, 
Pittsburgh  Plate  Glass  Company, 
installed  interceptor  wells  to  recover 
chromium  contaminated  ground  water. 
In  1979,  ACC  assumed  ownership  of  the 
facility  and  the  waste  disposal  areas, 
and,  in  1982,  reached  an  agreement  with 


*°  See  footnote  & 

*■  See  footnote  7. 

*'  See  footnote  30. 

"  See  the  public  docket  for  a  complete  summary 
of  ground-water  monitoring  information,  including 
an  evaluation  of  chromium  contamination  of  ground 
water. 


the  Texas  Department  of  Water 
Resources  to  rectify  the  ground-water 
contamination  problem.  (ACC  began 
their  chromic  oxide  operations  in  early 
1982.)  In  light  of  the  history  of  waste 
management  activities  at  the  facility  and 
the  ground  wafer  contamination 
problem,  it  is  not  possible,  with  the 
information  currently  available,  for  the 
Agency  to  identify  whether  or  not  the 
petitioned  waste  has  contributed  to  the 
ground-water  contamination  problem. 
However,  due  to  the  fact  that  ACC's 
settling  pond  sludge  fails  the  VHS  model 
evaluation  for  chromium,  it  is  possible 
that  ACC's  waste  could  be  contributing 
to  the  ground-water  contamination. 

The  Agency  believes  that  ACC  has 
not  demonstrated  that  the  settling  pond 
sludge  is  non-hazardous.  Furthermore, 
analysis  of  the  settling  pond  sludge 
using  the  VHS  model  indicates  the 
potential  for  the  waste  to  leach 
chromium  and  contaminate  the  ground 
water.**  The  Agency,  therefore, 
proposes  to  deny  American  Chrome  and 
Chemicals'  petition  for  its  settling  pond 
sludge  generated  at  its  Corpus  Christi, 
Texas  facility  and  revoke  its  temporary 
exclusion.*' 

VI.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  For  the  five  petitioners  who 
may  have  their  temporary  exclusions 
revoked  and  their  final  exclusions 
denied,  however,  this  is  not  the  case. 
These  petitioners  may  be  required  to 
revert  back  to  handling  their  wastes  as 
they  did  before  they  were  granted  their 
temporary  excluiions  [i.e.,  they  must 
handle  their  waste  as  hazardous).  These 
petitioners  would  need  some  time  to 
come  into  compliance  with  the  RCRA 
hazardous  waste  management  system. 
Accordingly,  the  effective  date  of  the 
revocation  of  these  temporary 
exclusions  would  be  six  months  after 


**  The  Agency  notas  that  although  it  is  possible 
that  ACC's  waste  is  contributing  to  the  ground- 
water contamination,  the  existing  ground-water 
contamination  was  not  used  as  a  basis  for  denial  in 
this  decision. 

*'  The  Agency  notaa  thai  if  ACC  were  to  modify 
the  treatment  of  their  chromic  oxide  wastewater  so 
that  the  solids  could  be  settled  and  segregated  from 
other  wastes,  then  ACC  could  submit  a  new  petition 
for  the  separated  solids.  The  separated  solids  would 
be  classified  in  EPA  Hazardous  Waste  No.  K006. 


publication  of  the  final  rule  in  the 
Federal  Register. 

VII.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  is  not  major 
even  though  it  would  revoke  a  total  of 
five  temporary  exclusions  and  deny 
final  exclusions  to  these  facilities.  The 
effect  of  this  proposal  would  increase 
the  overall  costs  for  these  five  facilities 
which  currently  have  a  temporary 
exclusion.  The  actual  cost  to  these 
companies,  however,  would  not  be 
significant.  In  particular,  in  calculating 
the  amount  of  waste  that  is  generated  by 
these  facilities  and  considering  a 
disposal  cost  of  $300/ ton.  the  increased 
cost  to  these  facilities  is  approximately 
$4  million,  well  under  the  $100  million 
level  constituting  a  major  regulation. 

VIII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  Some  of  the  facilities  being  denied 
in  this  notice  may  be  considered  small 
entities,  however,  this  rule  only  effects 
five  facilities  in  different  industrial 
segments.  The  overall  economic  impact, 
therefore,  on  small  entities  is  small. 
Accordingly,  I  hereby  certify  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste,  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 

Dated:  October  24, 19B6. 
lack  W.  McGraw, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
(PR  Doc.  86-24536  Filed  10-30-86: 12:25  pm] 
BILUNG  CODE  WCO-SO-M 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Parts  316, 332, 342,  351,  and 
352 

(Department  of  the  Treasury  Circulars  No. 
653, 10th  Revision;  No.  905,  7th  Revision; 
Public  Debt  Series  No.  3-67,  2nd  Revision; 
No.  1-80. 2nd  Revision;  and  No.  2-80,  2nd 
Revision] 

U.S.  Savings  Bonds;  Minimum 
Investment  Yield  and  Maturity  Periods 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Final  rule;  changes  in  the 
minimum  investment  yield  and  maturity 
period  of  the  United  States  Savings 
Bonds. 


SUMMARY:  This  notice  is  being  published 
to  announce  (i)  reductions  (a)  in  the 
minimum  investment  yield  of  newly- 
issued  United  States  Savings  Bonds, 
Series  EE;  (b)  in  the  investment  yield  of 
newly-issued  United  States  Savings 
Bonds,  Series  HH;  and  (c)  in  the 
minimum  investment  yield  of 
outstanding  United  States  Savings 
Bonds,  Series  E  and  H.  and  United 
States  Savings  Notes  (Freedom  Shares), 
entering  into  an  authorized  optional 
extension  period;  and  (ii)  a  lengthening 
of  the  maturity  period  of  newly-issued 
United  States  SavingB  Bonds,  Series  EE. 
EFFECTivi  DATK  November  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  A.  Adams,  Assistant  Chief 
Counsel,  Bureau  of  the  Public  Debt. 
Parkersburg,  WV,  26101-1328,  (304)  420- 
6505. 

SUPPI^MENTARY  INFORMATION:  The 

Secretary  of  the  Treasury  has 
announced  that  the  minimum 
investment  yield  for  Series  EE  savings 
bonds  having  an  issue  date  on  or  after 
November  1. 1986.  and  held  for  five 
years  or  more,  will  be  6  percent  per 
annum,  compounded  semiannually.  The 
6  percent  yield  will  apply  to  all  such 
Series  EE  bonds  issued  until  the 
effective  date  of  any  subsequent 
revision  in  the  minimum  yield  to  reflect 
changes  in  the  market  interest  rate.  The 
minimum  investment  yield  for  Series  EE 
bonds  theretofore  issued  and  held  for 
five  years  or  more  had  been  last  fixed  at 
7.5  percent  per  annum,  compounded 
semiannually.  The  new  minimum  yield 
will  also  apply  to  any  Series  E  and  H 
savings  bond  or  savings  note  that  enters 
info  an  authorized  extension  period  on 
or  after  November  1, 1986,  but  before  the 
minimum  yield  is  further  revised. 

Effective  November  1, 1986,  Series  HH 
savings  bonds  issued  in  exchange  for 


Series  E/EE  savings  bonds  and  for 
savings  notes,  or  issued  upon  the 
reinvestment  of  matured  Series  H 
savings  bonds,  will  also  have  an 
investment  yield  of  6  percent  per  annum, 
compounded  semiannually.  This  rate 
will  apply  to  all  Series  HH  bonds  issued 
until  the  effective  date  of  any 
subsequent  revision  in  the  investment 
yield.  The  investment  yield  was  last  set 
at  7.5  percent  per  annum,  compounded 
semiannually. 

In  addition,  effective  November  1, 
1986,  the  original  maturity  period  for 
Series  EE  savings  bonds  bearing  the 
issue  date  of  November  1, 1986.  or 
thereafter,  will  be  lengthened  from  10 
years  to  12  years.  This  will  permit  the 
issue  prices  of  the  bonds  to  remain 
unchanged  and  make  their  maturity 
values  (calculated  at  the  minimum 
investment  yield)  approximately  twice 
the  purchase  price  at  issue. 

The  minimum  investment  yield  is 
being  reduced  to  reflect  the  general 
decline  in  interest  rates  that  has 
occurred,  to  preserve  the  cost 
effectiveness  of  the  Savings  Bond 
Program,  and  to  avoid  excessive 
competition  with  other  thrift 
instruments. 

The  market-based  rate  system  and  the 
basic  features  of  Series  E/EE  bonds  and 
savings  notes  remain  unchanged, 
guaranteeing  owners  a  competitive 
return  under  all  market  conditions. 
Bonds  and  notes  held  five  years  or 
longer  receive  the  higher  of  (a)  85 
percent  of  the  average  return  on  five- 
year  Treasury  marketable  securities 
during  the  holding  period,  or  (b)  the 
applicable  minimum  investment  yield. 
Series  E/EE  bonds  and  savings  notes 
are  exempt  from  State  and  local  income 
taxes,  and  the  Federal  income  tax  may 
be  deferred  until  the  bonds  or  notes  are 
redeemed,  disposed  of,  or  have  reached 
final  maturity. 

Revised  offering  circulars  for  United 
States  Savings  Bonds,  Series  E,  EE,  H, 
HH,  and  for  United  States  Savings 
Notes,  reflecting  the  changes  described 
in  this  notice,  and  containing  new  tables 
of  redemption  values  or  interest 
payments,  will  be  published  shortly. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 

PART  316— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  E 

1.  The  authority  for  Pari  316  continues 
to  read  as  follows: 

Authority:  Sec.  22,  Second  Liberty  Bond 
Act,  as  amended.  49  Stat.  21;  31  U.S.C.  757c 
and  5  U.S.C.  301. 

2.  In  §  316.8,  the  introductory  text  of 
paragraph  (b)  and  paragraphs  {b)(l)  and 


(b)(2)(i)  have  been  revised  to  read  as  set 
forth  below: 


§  316.8    [Amended] 
•         ♦         •         «         • 

(b)  Improved  yield— Outstanding 
bonds.  The  investment  yield  on  all 
outstanding  bonds,  effective  from  the 
first  semiannual  interest  accrual  period 
commencing  on  or  after  November  1. 
1986,  will  be  determined  as  follows: 

(1)  Bonds  bearing  issue  dates  prior  to 
May  1,  1952.  Bonds  issued  prior  to  May 
1, 1952,  will  continue  to  provide  an 
investment  yield  of  at  least  8.5  percent 
per  annum,  compounded  semiannually, 
to  their  final  maturity,  which  is  40  years 
after  issue. 

(2)  Bonds  bearing  issue  dates  of  May 
1, 1952,  through  June  1,  1980— [i] 
Guaranteed  minimum  investment  yield. 
Except  as  provided  in  paragraphs  (b)(2) 
(ii)  and  (iii).  the  investment  yields  on 
Series  E  bonds  bearing  issue  dates  of 
May  1. 1952.  through  June  1. 1980,  shall 
be  the  guaranteed  minimum  investment 
yield  heretofore  prescribed  for  any 
remaining  period  to  next  extended 
maturity.  Any  such  bond  entering  an 
extended  maturity  period  on  or  after 
November  1. 1986.  will  provide  a 
guaranteed  minimum  investment  yield 
of  6  percent  per  annum,  compounded 
semiannually,  for  any  such  future 
extended  maturity  period,  unless  such 
yield  is  changed  prior  to  the  beginning  of 
such  future  extension  period. 


PART  332— OFFERING  OF  U.S. 
SAVINGS  BONDS,  SERIES  H 

3.  The  authority  for  Part  332  continues 
to  read  as  follows: 

Authority:  Sec.  22,  Second  Liberty  Bond 
Act,  as  amended.  49  Stat.  21,  as  amended,  (31 
U.S.C  757c)  and  (5  U.S.C.  301). 

4.  In  §  332.8,  paragraph  (b)(4)  has  been 
revised  to  read  as  set  forth  below: 

§  332.8    [Amended] 

*         »         •         *         • 

(b)  *  *  * 

(4)  Other  extensions.  The  investment 
yield  for  any  authorized  extensions 
beginning  November  1, 1982.  through 
October  1, 1986,  was  at  the  rate  of  7.5 
percent  per  annum,  compounded 
semiannually,  and  is  6  percent  per 
annum,  compounded  semiannually  for 
any  further  extended  maturity  period 
beginning  on  or  after  November  1. 1986, 
unless  such  latter  yield  is  changed  prior 
to  the  beginning  of  such  period. 
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PART  342— OFFERING  OF  UNITED 
STATES  SAVINGS  NOTES 

5.  The  authority  for  Part  342  continues 
to  read  as  follows: 

Authority:  80  Stat.  379;  sec.  18.  40  Stat. 
1309,  as  amended;  sec.  20,  48  Stat.  343,  as 
amended;  5  U.S.C.  301;  31  U.S.C.  753,  754b. 

6.  In  §  342.2a(b).  paragraph  (b)(1)  has 
been  revised  to  read  as  follows: 

§  342.2a    [Amended]  , 

*****  ^ 

(b)  *  *  *  '' 

(1)  Guaranteed  minimum  investment 
yield.  Savings  notes  issued  May  1, 1967, 
through  April  1, 1968,  will  provide  a 
guaranteed  minimum  investment  yield 
of  8.5  percent  per  annum,  compounded 
semiannually,  for  the  remaining  period 
to  their  next  extended  maturity  date. 
Savings  notes  issued  May  1, 1968. 
through  October  1, 1970,  will  provide  a 
guaranteed  minimum  investment  yield 
of  7.5  percent  per  annum,  compounded 
semiannually,  for  the  remaining  period 
to  their  next  extended  maturity  date.  If  a 
savings  note  is  held  for  the  11-year 
period  from  the  first  semiannual  interest 
accrual  period  that  began  on  or  after 
January  1, 1980,  its  guaranteed  minimum 
yield  for  such  period  will  be  increased 
by  Vz  of  1  percent  per  annum, 
compounded  semiannually. 


PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

7.  The  authority  for  Part  351  continues 
to  read  as  follows: 

Authority:  Sec.  22.  Second  Liberty  Bond 
Act.  as  amended,  49  Stat.  21,  as  amended  (31 
U.S.C.  757c);  5  U.S.C.  301. 


§351.0    [Amended] 

8.  In  §  351.0,  delete  "November  1. 
1982"  and  replace  with  November  1. 
1986." 

§351.2    [Amended] 

9.  In  §  351.2(c),  add  as  the  first  entry 
on  the  chart  the  following:  "November  1, 
1986,  and  thereafter,"  under  "Issue 
dates,"  and  "12  years  from  issue  date" 
under  "Maturity  dates."  and  show  the 
present  first  entry  below  the  foregoing  to 
read: 

"November  1, 1982— October  1, 1986." 
under  "Issue  dates." 

10.  In  §  351.2,  revise  the  introductory 
text  of  paragraph  (e)  and  paragraph 
(e)(1)  to  read  as  set  forth  below: 

(e)  Investment  yield  (interest) — bonds 
bearing  issue  dates  of  November  1,  1982, 
through  October  1.  1986.  The  investment 
yield  of  Series  EE  bond  issued  on 
November  1, 1982.  through  October  1, 
1986,  from  its  issue  date  to  each  interest 
accrual  date  occurring  less  than  five 
years  after  issue,  will  be  graduated,  as 
shown  in  Table  1  in  the  appendix  to  this 
Circular.  Its  yield  from  issue  date  to 
each  semiannual  interest  accrual  date, 
occurring  on  or  after  5  years  up  to 
maturity  will  be  the  greater  of  the 
guaranteed  minimum  investment  yield 
or  the  market-based  variable  investment 
yield  as  described  below: 

(1)  Guaranteed  minimum  investment 
yield.  The  guaranteed  minimum 
investment  yield  on  a  bond  from  its 
issue  date  to  each  semiannual  interest 
accrual  date  occurring  on  or  after  5 
years  from  issue  up  to  maturity  will  be 
7.5  percent  per  annum,  compounded 
semiannually,  for  a  bond  bearing  the 
issue  date  of  November  1. 1982,  through 
October  1, 1986,  and  6  percent  per 
annum,  compounded  semiannually,  for  a 


bond  bearing  an  issue  date  of  November 
1, 1986,  or  thereafter. 

11.  In  the  first  sentence  of  §  351.2(h), 
delete  the  words  "and  thereafter" 
following  the  words  "November  1, 
1982,"  and  substitute  therefor  the  words 
"through  October  1, 1986." 

PART  352— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  HH 

12.  The  authority  for  Part  352 
continues  to  read  as  follows: 

Authority:  Sec.  22,  Second  Liberty  Bond 
Act,  as  amended,  49  Stat.  21,  as  amended  (31 
U.S.C.  757c);  (5  U.S.C.  301). 

§352.0    [Amended] 

13.  In  S  352.0,  delete  "November  1, 
1982,"  and  replace  with  "November  1, 
1986." 

14.  In  S  352.2,  paragraphs  (e)(l)-{e)(4) 
are  redesignated  as  paragraph  (e)(2)- 
(e)(5),  a  new  paragraph  (e)(1)  is  added, 
and  paragraph  (e)(2)  is  revised,  to  read 
as  set  forth  below: 

§352.2    [Amended] 

***** 

(e)  *  *  * 

(1)  Current  offering.  Series  HH  bonds 
issued  on  or  after  November  1, 1986,  will 
yield  6  percent  per  annum,  compounded 
semiannually. 

(2)  Bonds  with  issue  dates  of 
November  1,  1982.  through  October  1, 
1986.  Series  HH  bonds  with  the  issue 
date  of  November  1, 1982,  through 
October  1, 1986,  will  yield  7.5  percent 
per  annum,  compounded  semiannually. 
See  Table  1  in  the  Appendix  to  this 
Circular. 


[FR  Doc.  86-24818  Filed  10-31-86;  9:36  am] 
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LIST  OF  PUBLIC  LAWS 

Last  List  October  31,  1986 
This  is  a  continuing  list  of 
public  biHs  from  the  current 
session  of  Congress  »»twch 
have  become  Federal  laws. 
The  text  of  laws  Is  not 
published  in  ttie  Fedarai 
Regislar  but  may  be  ordered 
in  individual  pampliiet  fomn 
(referred  to  as  "sip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Prinfing  Office.  Wastwigton, 
DC  20402  (phone  202-275- 
3030). 

H.R.  2032/Pub.  L.  9»-571 

Govemmem  Securities  Act  of 
1066.  (Oct  28.  1986;  16 
page^    r>rice:  $1.00 
H.R.  2205/Pub.  L.  99-572 
To  authorize  the  erection  of  a 
memorial  on  Federal  land  in 
the  District  of  Columbta  and 
its  envrons  to  honor  memtws 
of  tfie  Armed  f^orces  of  the 
United  States  wtw  served  in 
*»  Korean  war.  (Oct  28, 
1986;  2  pages)    Price:  $1.00 

HJt  3578/Pub.  L  »»-573 

District  of  Columbia  Judicial 
Efficiency  and  Improvement 
Act  of  1986.  (Oct  28.  1986;  8 
pages)    F>rice:  $1.00 

HJt.  4354/Pub.  L.  »»-574 
National  Bureau  of  Standards 
Autttorization  Act  for  Fiscal 
Year  1987.  (Oct  28.  1986;  7 
pages)    Price:  $1.00 
HJt  4873/Pub.  L.  9»-57S 
To  auttK>rize  certain  transfers 
a^ecting  the  Pueblo  of  Santa 
Ana  in  New  Mexico,  and  for 
other  purposes.  (Oct  28, 
1986;  S  pages)    r>rice:  $1.00 
HA.  5290/Pub.  L.  89-576 
Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986. 
(Oct  28,  1986;  56  pages) 
Price:  $1.75 

HJ).  5698/Pub.  L.  98-577 

To  provide  for  the  transfer  of 
the  Coast  Guard  cutter 
"Taney"  to  the  city  of 
Baltimore,  Maryland,  for  use 


as  a  maritime  museum  and 
display.  (Oct  28,  1986;  1 
page)    Price:  $1.00 

S.  209/Pub.  L.  9»-578 

To  amend  section  3718  of 
title  31,  United  States  Code, 
to  authorize  contracts 
retaining  private  counsel  to 
furnish  legal  services  in  the 
case  of  indebtedness  owed 
the  United  States.  (Oct  28. 
1986;  4  pages)    Price:  $1.00 

S.  475/Pub.  L.  99-579 

Truth  in  Mileage  Act  of  1986. 
(Oct  28.  1986;  3  pages) 
Price:  $1.00 

SJ.  Re*.  367/Pub.  L.  99-580 
To  designate  October  28. 
1986.  as  "National  Kidney 
Program  Day."  (Oct  28.  1986; 
1  page)    Price:  $1.00 
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200-299 6  00 

300-499 25.00 

500-599 2100 

600-799 7  50 

800-1299 1300 

1300-tnd 6.50 

22  28.00 

23  17.00 

24  Parts: 

0-199 1,5.00 

200-499 24  00 

500-699 8  50 

700-1699 17.00 

1700-End 12.00 

25  24.00 

26  Parts:  I 

S!  1.0-1.169 I29OO 

!S  1.170-1.300 16  00 

§§  1.301-1.400 13  00 

§§  1.401-1.500 20 00 

Si  1.501-1.640 15  00 

|§  1.641-1.850 16  00 

§§  1.851-1.1200 29  00 

S!  1.1201-End 29  00 

2-29 19.00 

30-39 13.00 

«-299 25.00 

300-499 14  00 

500-599 8  00 

600-€nd 4.75 

27  Parts: 

1-199 20.00 

200-End 14  00 

28  bl!00 

29  Parts:  ' 

0-99 16.00 

100-499 7.00 

500-899 24  00 

900-1899 900 

*1900-1910 2700 

1911-1919 550 

1920-End ;;.■  2o!oO 

30  Parts: 

0-199 16.00 

200-699 8  50 

700-6id ;■."."""  17;00 

31  Parts: 

0-199 ,,.00 

200-fod 16.00 


Jon.  1,  1986 
Jon.  1,  1986 
Jon.  1.  1986 

Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
'Apr.  1,  1980 
tupr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
July  1,  1986 

July  1,  1986 
July  1,  1986 
July  1,  1986 
July  1,  1986 
July  1,  1986 
«  July  1,  1984  - 
July  1,  1985 

»Ju»y  1,  1985 
July  1,  1986 
July  1,  1986 

July  1,1986 
Juiyi,  1986 
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THi* 


Piic*       RavWon  Date 


32  Parts: 

1-39,  Vol.  I ,5.00 

1-39,  Vol.  H ,9  00 

1-39.  Vol.  Ill 18  00 

1-189 17.00 

190-399 23  00 

*0O-«29 „ 2100 

630-699 13  00 

700-799 ,5  00 

800-6»d ,6  00 

33  Parts: 

1-199 27.00 

200-End 18.00 

34  Parts: 

1-299 20.00 

300-399 1,  00 

*400-6»d ZZ!Z.  25^00 

35  950 

36  Parts: 

1-199 „ ,2.00 

200-End 19.00 

37  ,2.00 

38  Parts: 

*0-17 „ 21.00 

IB-End ,5  00 

39  ,2.00 

40  Parts: 

1-51 21.00 

52 27.00 

53-80 23  00 

61-80 ,0  00 

*81-99 25.00 

100-149 _ 23  00 

150-189 ""  21 00 

190-399 :;:::;::;:  ,900 

400-424 22  00 

*«5-699 ZZIZ  2400 

*700-6id _ 24.00 

41  Chapters: 

1.  1-1  to  1-10 _ ,3.00 

1,  1-11  fo  Appendix,  2  (2  Reserved) „  ,3.00 

3-6 14.00 

' 6.00 

8 4.50 

9 13.00 

1&-17 9  50 

18,  Vol.  I,  Ports  1-5 ,3  oo 

18,  Vol.  U,  Ports  6-19 ,300 

18,  Vol.  Ill,  Ports  20-52 ,3  oo 

19-100 ,3  00 

1-100 9  50 

101 23.00 

102-200 ,2  00 

201-End 7.50 

42  Parts: 

1-60 12.00 

61-399 7.00 

400-429 ,6  00 

430-End... 

-wsr^~vw%M J    I  .^^y 

43  Parts: 

1-999 10.00 

1000-3999 ,8.00 


^Myl 
*My  1 


1984 
1984 
"July  1,  1984 
July  1,  1986 
July  1,  1986 
My  1,  1986 
July  1,  1986 
July  1,  1986 
July  1,  1986 

July  1,  1986 
July  1,  1986 

July  1,  1986 
July  1,  1986 
July  1,  1986 
July  1,  1986 

Juty  1,  1986 
July  1,  1986 
Julyl,  1986 

July  1,  1986 
Juty  1,  1986 
July  1,  1986 

July  1,  1986 
Juty  1,  1986 
July  1,  1985 
July  1,  1986 
July  1.  1986 
Julyl,  1986 
Jutyl,  1986 
July  1,  1985 
Julyl,  1986 
July  1,  1986 
Julyl,  1986 

•Julyl,  1984 

•Julyl,  1984 

•Jutyl,  1984 

•Julyl,  1984 

•Julyl,  1984 

•  July  1,  1984 

»  July  1,  1984 

•July  1,  1984 

•Julyl,  1984 

•Julyl,  1984 

»  July  1,  1984 

July  1,  1986 

July  1,  1986 

July  1,  1986 

July  1,  1986 

Oct.  1,  1985 
Oct.  1,  1985 
Oct.  1,  1985 
Oct.  1,  1985 

Oct.  1,  1985 
Oct.  1,  1985 


THI* 

4000-6id 8.50 

**  13.00 

45  Parts: 

1-199 ,0.00 

200-499 7  00 

5oa-n99....„ „ „ „.. .  ,3  00 

120a-€nd _ 9.00 

46  Parts: 

l-« 10.00 

<l-69 10.00 

7»-«9 5.50 

90-139 9  00 

140-155 8.50 

156-165 ,0  00 

166-199 9  00 

200-499 „ ,5.00 

500-&id „ 7.50 

47  Parts: 

0-19 ,3.00 

20-69 21.00 

70-79 ,3.00 

80-lnd ,8.00 

48  Chapters: 

1  (Ports  1-51) ,6  00 

1  (Ports  52-99) ,2  00 

2 - - 15.00 

3-* - 13.00 

7-14 - 17.00 

15-W ,7.00 

49  Parts: 

1-99...- „ „ 7.00 

100-177 ,9  00 

178-199 „ ,5.00 

200-399 _ „ ,3  00 

400-999 „..„ ,6.00 

1000-1 199 „ ,3  00 

1200-1299 ,3  00 

1300-6kI 2.25 

50  Parts: 

1-199 „ ,,.00 

200-&id „ ,9.00 


RcvWonDals 
Oct.  1,  1985 
Od.  1,  1985 

Oct.  1,  1985 
Oct.  1,  1985 
Od.  1,  1985 
Oct.  1,  1985 

Oct.  1,  198S 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 


Od.  1, 
Od.  1, 
Od.  1. 
Od.  1. 
Od.  1, 


1985 
1985 
1985 
1985 
1965 


Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 

Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1, 1985 

Od.  1,  1985 
Nov.  1,  1985 
Nov.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 

Od.  1,  1985 
Od.  1,  1985 


CFR  Index  and  FMngs  Aids 21.00  Jm.  1,  1986 

Comptete  1986  CFR  set 595.00  1986 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) 155.00  19t3 

Complete  set  (one-time  moiling) 125.00  1W4 

Complete  set  (one-time  moiling) 115.00  NtS 

Sultscriptian  (moiled  os  issued) 185.00  IWt 

WKfidud  copies 3.75  1986 

■  No  amwdnwnti  10  this  voIuim  w«n  pronulgalad  during  Hit  pviod  Apr.  1,  1980  to  Mtedi 
31,  1986.  Tht  CH)  vohinw  issuwl  as  of  Afr.  1.  1980,  shouM  bt  rMowd. 

•No  amwdnmits  to  this  vokmt  wort  promulgaied  during  Hit  ptnod  July  1,  1984  to  June 
30,  1986.  Tht  cm  volunit  issutd  OS  ol  My  1,  1984,  shouU  bt  rvtointd 

'  No  awndmtnts  to  this  volumt  mra  pronwlgottd  da|hg  tht  ptriod  Juty  1,  1985  to  Junt 
30.  1986.  ThtCFRvolumtissutdasof  July  1.  1985  shoub  bt  rttoinwi. 

«Tht  Uf  1,  1985  tdMon  o«  32  CHI  Parts  1-189  contains  0  nolt  only  for  Pons  1-39 
indusivt.  For  tht  ful  ttxt  o<  riw  Mtnst  Acquisition  Raguiotions  in  Ports  1-39,  consuh  Iht 
•hrtt  CFR  votumes  issuw)  as  o<  July  1.  1984,  containing  Ihost  p«ts. 

'The  July  1,  1985  adMon  o(  41  mOiarlUn  1-100  contains  0  nott  only  ior  Oiifiitrs  1  to 
49  indusivt.  For  tht  tuK  ttxt  of  procurtmtnt  rtguMons  in  Oiopttrs  1  to  49,  consult  the  tievtn 
CFR  votumts  issutd  as  of  Juty  1.  1984  containing  Ihost  diopltrs. 

•  Btctwst  riHt  3  is  on  onnuol  compaotion.  this  votumt  end  ol  prtvious  volwnes  should  bt 
rttointd  as  o  ptrmamiil  raftranct  sowrc*. 


I 


I 


IV 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— NOVEMBER  1986 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


Date  OF  FR 

PUBLICATION 


Novembers 


November  4 


Novembers 


November  6 


November  7 


November  10 


November  12 


November  13 


November  14 


November  17 
November  18 


November  19 


November  20 


November  21 


November  24 


November  25 
November  26 


Noveml)er  28 


15  DAYS  AFTER 
PUBUCATION 


November  18 


November  19 


November  20 


November  21 


November  24 


November  25 


November  28 


November  28 


December  1 


December  2 


Decembers 


December  4 


December  5 


Decemt}er  8 


December  9 


December  10 


December  1 1 


December  15 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


30  DAYS  AFTER 
PUBUCATKm 


Decembers 


December  4 


Decembers 


December  8 


Decembers 


December  10 


December  12 


December  1 5 


December  15 


December  17 


December  18 
December  19 


Decemt)er  22 


December  22 


December  24 


December  26 


December  26 


December  29 


45  DAYS  AFTER 
PUBUCATK3N 


December  18 


December  19 


December  22 


December  22 


December  22 


December  26 


December  29 


December  29 
December  29 


January  2 


January  2 


January  5 


January  5 


January  5 


January  8 
January  9 


January  1 2 
January  12 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


60  DAYS  AFTER 
PUeUCATION 


January  2 


January  5 


January  5 


January  5 


January  6 


January  9 


January  12 


January  12 


January  13 


January  16 


January  20 


January  20 


January  20 


January  20 


January  23 


January  26 


January  26 


January  27 


90  DAYS  AFTER 
PUBUCATION 


February  2 


February  2 


February  3 


February  4 


February  5 
February  9 


Febnjary  10 


February  1 1 


February  12 


February  17 


Feboiary  17 


February  17 


February  18 


February  19 


February  23 


February  23 


February  24 


February  26 


19  86 


1  in  the 


AFTER 
»TION 


ary  2 
ary  2 
ary  3 
ary  4 
ary  5 
ary  9 
try  10 
ry  11 
ry12 
ry  17 
ry17 
ry  17 
ry18 
ry  19 
ry23 
ry23 
ry24 
ry26 


VOL 


ISS 


NO 


19  86 


VOL 


Slip  Laws 


Subscriptions  Now  Being  Accepted 


99th  Congress,  2nd  Session,  1986 


Separate  prints  of  Public  Laws,  published  immediately  after 
enactment,  with  marginal  annotations,  legislative  history 
references,  and  future  Statutes  volume  page  numbers 

Subscnption  Price  $104.00  per  session 

(Individual  laws  also  may  be  purchased  from  the  Supenntendent  of 
(Documents,  Government  Printing  Office,  Washington,  DC.  20402. 
Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  and  prices). 


SUBSCRIPTION  ORDER  FORM  I 

ENTER  MY  SUBSCRIPTION  TO  PUBLIC  LAWS  |P980 1  File  Code  1 L] 

D  $104.00  Domestic,  D  $130.00  Foreign. 

COMPANY  0«  PtnSONAl    NAMC 
AOOtTIONAl    AOOnES&ATTENTHDN  IMC 


MAIL  ORDER  FORM  TO 
Supenntendent  of  Documents 
Govemmenl  Pnnting  Office 
Washington,  D  C  20402 


□  RiMITTANCi  ENCIOSEO  (MAKE 
CHeCHS  PAYABLE  TOSUPEWH 
TENOENT  0*  DOCUMENTS  I 

n  CMA«GE  TO  BY  DEPOSIT  ACCOUNT 

•«l  M  I  i  I!  I  I  ! 


MasterCard  and 
VISA  accepted. 


^-^ 

■tnftfK- 
1 

Rev  1-1-86 


STREET  AOORESS 


11 


1111 


(0«)  COUNTRY 


111J1111_L1 


11 IX 


mill 


11 


PLEASE  PRINT  0«  TYPE 

CredH  Card*  Orders  Only 

Total  charges  S 

Fill  in  the  twxes  twlow 

CardNo   I     I 


CuOomar  >  Tet«phon«  No  s 
I    '    I   I    '    h    I    I    I    II    I    I    I    I    I    I    I 


Aru 

Cod* 
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Chaige  ofdefs  may  be  leiephoned  lo  itie  GPO  oidet 
desk  al  (2021  783  3238  Irom  800am  Io400pm 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays). 
by  the  Office  of  the  Federal  Register,  NaUonal  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402.  1 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the         | 
issuing  agency.  i 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in  i 

advance.  The  charge  for  individual  copies  is  $1.50  for  each  ' 

issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washinoton   DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication;  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  Z  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  foous  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  November  18  at  9:30  a.m. 

WHERE:  National  Archives  Theater, 

8th  and  Pennsylvania  Avenue  NW., 

Washington,  DC 

RESERVATIONS:  Laurice  Clark,  202-523-3419. 

NEW  YORK,  NY. 

WHEN:  December  5  at  10:00  a.m.. 

Room  305A,  26  Federal  Plaza, 
New  York.  NY 

RESERVATIONS:  Arlene  Shapiro  or  Stephen  Colon. 

New  York  Federal  Information  Center, 
212-264-4810. 


WHEN: 
WHERE: 


RESERVATIONS; 

Pittsburgh: 
Philadelphia: 


PITTSBURGH,  PA. 

December  8  at  1:30  p.m.. 

Room  2212,  William  S.  Moorehead  Federal 
Building,  1000  Liberty  Avenue, 
Pittsburgh,  PA 

Kenneth  Jones  or  Lydia  Shaw 

412-644-3456 

215-597-1707,  1709 
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ACTION 

NOTICES 

Senior  Executive  Service: 

Bonus  awards  schedule,  40055 

Performance  Review  Board;  membership,  40055 

Agricultural  Marketing  Service 

PROPOSED  RULES 
Milk  marketing  orders: 
Tennessee  Valley,  40D30 

Agriculture  DefMulment 

See  also  Agricultural  Marketing  Service;  Animal  and  I^ant 
Health  Inspection  Service;  Forest  Service 

NOTICES 
Meetings: 
National  Commission  on  Dairy  Policy,  40055 

Alaska  Power  Administration 

NOTICES 

Power  rate  orders: 
Snettisham  project,  40064 

Alcohol,  Toiiacco  and  Firearms  Bureau 

RULES 

Alcoholic  beverages: 
Distilled  spirits  plants;  reporting  taxes  due  to 

governments  of  Puerto  Rico  and  Virgin  Islands  on 

bulk  distilled  spirits.  40023 

Animal  and  Plant  Health  Inspectkm  Service 

PROPOSED  RULES 

Viruses,  serums,  toxins,  etc.: 
Inspections;  detention,  seizure,  and  condemnation,  40030 

Army  Department 

NOTICES 

Military  traffic  management: 
Carrier  safety  ratings  acceptance,  40063 
Standardized  driver  certification  of  Classes  A  and  B 
explosives  safety  training  and  competency,  40063 

Commerce  Department 

See  National  Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration 

Committee  for  the  ImplementatkNi  of  Textile  AgrMments 

NOTICES 

Cotton,  wool,  and  man-made  textiles 

Egypt,  40059 

Mauritius,  40061 

Taiwan,  40060 
Textile  consultation;  review  of  trade: 

China,  40058 

Commodity  Futures  Trading  CommisskNi 

NOTICES 

Contract  maiket  proposals: 
Chicago  Board  of  Trade — 
Long-term  municipal  bond  index,  40062 


Conservatkm  and  Renewable  Energy  Office 

NOTICES 

Grants;  availabihty,  etc.: 
Least  cost  utility  planning  program,  40072 

Defense  Department 

See  also  Army  Department;  Navy  Department 
NOTICES 

Meetings: 
DIA  Scientiflc  Advisory  Committee,  40062 

Education  Department 

NOTICES 

Indian  Education  Act;  reauthorization.  40064 

Emptoyment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
BBC  Brown  Boveri,  Inc.,  40086 
Stackpole  Corp.,  40086 
Twin  Disc  Inc.,  et  al.,  40087 

Emptoyment  Standards  AdministratkMi 

NOTICES 

Computer  matching  project  involving  beneficiaries  under 
BLack  Lung  Benefits  Act;  report,  40092 

Energy  Department 

See  Alaska  Power  Administration;  Conservation  and 
Renewable  Energy  Office;  Federal  Energy  Regulatory 
Commission 

Environmental  Protectkm  Agency 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Light-duty  truck  surface  coating  operations;  innovative 
technology  waiver 
Correction,  40043 
Air  quaUty  planning  purposes;  designation  of  areas: 

Alabama,  40043 
NOTICES 

Air  quality;  prevention  of  significant  deterioration  (J*SD): 
Authority  delegations — 
Texas,  40072 

Family  Support  Administration 

RULES 

Grants;  availability,  etc.: 
Low  income  home  energy  assistance;  FY  1987  State 
median  income,  40026 

Federal  Aviatton  Adminlstratk>n 

RULES 

Airworthiness  directives: 
Bellanca,  40001 
Cessna,  40002 
Pilatus  Britten-Norman  Ltd.,  40003 

PROPOSED  RULES 

Airworthiness  directives: 
Messerschndtt-Bolkow-BIohm  Gmbh  (MBB),  40032 
Mitsubishi  Heavy  Industries,  Ltd.,  et  al,  40033 


IV 


Federal  Register  /  Vol.  51.  No.  213  /  Tuesday.  November  4,  1986  /  Contents 


Partenavia,  40035 
Noise  standards: 

Heliports;  applicability,  40037 
VOR  Federal  airways,  40036 

Federal  EInergency  Management  Agency 

NOTICES 

Disaster  and  emer^gency  areas: 
Illinois,  40073 
Kansas.  40073 
Missouri,  40074 
Oklahoma,  40074 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Alamito  Co.  et  al.,  40066 
Hydroelectric  applications,  40068,  40070 

(3  documents) 
Natural  gas  companies: 

Small  producer  certificates,  applications,  40069 
Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources,  40070 

El  Paso  Natural  Gas  Co.,  40071 

FMP  Operating  Co.  et  al.,  40070 

Superior  Offshore  Pipeline  Co..  40071 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Berks  County.  PA,  40101 
Cumberland  County.  PA,  40100 
Forsyth  and  Gwinnett  Counties.  GA.  40100 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  40105 
(2  documents) 

Federal  Railroad  Administration 

NOTICES 

Special  safety  inquiry;  radio  communications,  40101 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 

Permissible  nonbanking  activities;  expanded  list  39994 
NOTICES 

Meetings: 

Electronic  Payments  Formats;  industry  workshops.  40074 
Meetings;  Sunshine  Act.  40105 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Bamett  Banks  of  Florida,  Inc.,  40074 

PNC  Financial  Corp..  40075 

Premier  Bankshares  Corp.  et  al..  40075 

Federal  Trade  Commission 

RULES 

Comprehensive  Smokeless  Tobacco  Health  Education  Act; 

health  warnings  on  packages  and  in  advertisments, 

40005 
PROPOSED  RULES 

Prohibited  trade  practices: 
L'Air  Liquide  Societe  Anonyme  pour  L'Etude  et 

L'Exploitation  des  Precedes  Georges  Claude.  40039 


I 


NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 
40076 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Florida  bonamia.  40044 

Miami  palmetto.  40051 

Roseate  tern.  40047 

Food  and  Drug  Administration 

NOTICES 

Meetings: 

Advisory  committees,  panels,  etc..  4007 
X-ray  systems  variance  approvals,  etc. 

Stryker  Corp..  40079 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc 
Deeriodge  National  Forest.  MT.  40055 
Eldorado  National  Forest.  CA,  40056 

Health  and  Human  Services  Department 

See  Family  Support  Administration;  Food  and  Drug 
Administration;  Public  Health  Service 

I 

Immigration  and  Naturalization  Service   I 

RULES  I 

Organization,  functions,  and  authority  delegations: 
Service  officers,  powers  and  duties,  etc.,  39993 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
Walker  River  Indian  Irrigation  Project.  NV.  40080 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service; 
National  Park  Service;  Surface  Mining;  Reclamation  and 
Enforcement  Office 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Austin  Railroad  Co..  Inc..  40084 
Austin.  TX.  40085 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 
NOTICES 

Organization,  functions,  and  authority  delegations: 
U.S.  Attorneys  et  al.;  Federal  criminal  tax  violations. 
40085 

Voting  Rights  Act  certifications: 
Apache  County.  AZ.  40086 
Navajo  County.  AZ.  40086 

Lal>or  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration;  Occupational  Safety  and 
Health  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Economic  Adjustment  and  Worker  Dislocation  Task 
Force;  correction.  40086 
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Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

New  Mexico,  40080 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  40080 

California,  40081 

California;  correction,  40081 

Montana;  correction,  40081 
Survey  plat  filings: 

California,  40082 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 

American  Aggregates  Corp.,  40092 

Texasgulf  Chemicals.  40093 

Mine  Safety  and  Heattti  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Central  and  Western  Gulf  of  Mexico  OCS — 

Lease  sales.  40082 

North  Atlantic  OCS— 

Lease  sales.  40114 

National  Bureau  of  Standards  , 

NOTICES 

Information  processing  stEuidards.  Federal: 
MUMPS  programming  language,  proposed,  40056 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Tanner  crab  off  coast  of  Alaska,  40027 
NOTICES 

Permits: 
Marine  mammals.  40058 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Oregon  Caves  Co..  40082 
Meetings: 

Illinois  and  Michigan  Canal  National  Heritage  Corridor 
Commission.  40084 
Mining  plans  of  operations;  availability,  etc.: 

Denali  National  Park  and  Preserve.  40084 
National  Register  of  Historic  Places: 

Pending  nominations — 
Arizona  et  al..  40083 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  40105 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  40106 
Railroad  accidents;  hearings,  etc.: 
Upper  Darby,  PA,  40094 

Navy  Department 

NOTICES 

Meetings: 
Naval  Research  Advisory  Committee,  40064 
(2  docimients] 


Patent  licenses,  exclusive: 
Mankind  Research  Unlimited,  Inc.,  40063 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Vii^ia  Polytechnic  Institute  and  State  University.  40098 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  40094 
Organization,  functions,  and  authority  delegations: 

Carolina  Power  &  Light  Co.;  local  public  document  room 
relocation.  40095 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  ft  Light  Co.  et  al..  40095 

Northeast  Nuclear  Energy  Co.  et  al..  40096 

Virginia  Polytechnic  Institute  and  State  University.  40098 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc: 
Utah.  40093 

Public  Health  Service 

See  also  Food  and  Drug  Administration 
PROPOSED  RULES 

Medical  c€ire  and  examinations: 
Indian  health  service — 
Federal  claims  collection.  40108 

SmaH  Business  Administration 

RULES 

Small  business  investment  companies: 

Trust  certificates;  financing  by  issuance  and  guarantee. 
40000 
NOTICES 
Disaster  loan  areas: 

Alaska.  40099 

Missouri.  40099 

Montana.  40099 

Oklahoma.  40099 

Oklahoma;  correction,  40100 
Applications,  hearings,  determinations,  etc.: 

Fans  Capital  Corp.,  40100 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Financial  interests  of  State  employees;  restrictions 
Correction,  40023 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act  40106 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Departonent 

See  also  Federal  Aviation  Administration;  Federal  Highway 
Administration;  Federal  Railroad  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Pride  Air,  Inc.,  40100 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
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Seperate  Parts  In  Tliis  Issue 

PartN 

Department  of  Health  and  Hiiman  Services.  Public  Health 
Service,  40108 

Part  HI 

Department  of  the  Interior,  Minerals  Management  Service. 
40114 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  Kst  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


7CFR 

PropoMd  RuIm: 

1011 40030 

•  CFR 

103 39993 

•  CFR 

ProppMil  RuteK 

1 1 5 40030 

118 40030 

12  CFR 

225 39994 

IS  CFR 

107 40000 

14  CFR 

39  (3  documents) 40001- 

40003 


39  (3  documents) 40032- 

40035 

Jlx- '♦0036 

150 40037 

18  CFR 

307 „  40005 


PropoMdRuiM: 

1 3 - 40039 

27  CFR 

19 40023 

30  CFR 

705 40026 

40  CFR 

l*ropoMd  RuIm: 

60 40043 

81 40043 

42  CFR 

Prepoaad  Rule*: 

36 40108 

45  CFR 

96 40026 

48  CFR 
PropoMdRulM: 

PHS352 40108 

50  CFR 

671..„ 40027 

PropoMd  RuIm: 

17  (3  documents) 40044- 

40051 


Rules  and  Regulations 


Federal  Regiater 

Vol.  51,  No.  213 

Tuesday,  November  4,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  artd  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturaization 
Service 

8  CFR  Part  103 
[Order  No.  11S6-«6] 

Powers  and  Duties  of  Service  Offlcers; 
AvaiiabiHty  of  Service  Records 

agency:  Immigration  and  Naturalization 
Service,  Executive  Office  for 
Immigration  Review,  Justice. 
action:  Final  rule. 

summary:  This  final  rule  amends  the  fee 
schedule  of  the  Immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review.  These  changes  are  necessary  to 
place  the  financial  burden  of  providing 
special  services  and  benefits,  which  do 
not  accrue  to  the  pubUc  at  large,  on  the 
recipients.  Charges  have  been  adjusted 
to  more  nearly  reflect  the  current  cost  of 
providing  the  benefits  and  services, 
taking  into  account  public  policy  and 
other  pertinent  facts. 
EFFECTIVE  DATE:  December  4, 1986. 
FOR  FURTHER  mFORMATION  CONTACT: 

For  General  Information: 
Loretta  J.  Shogren,  Director,  Policy 
Directives  and  Instructions, 
Immigration  and  Naturalization 
Service,  425 1  Street  NW., 
Washington,  DC  20536,  Telephone: 
(202]  633-3291 

Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  5203  Leesburg 
Pike,  Falls  Church,  VA  22041, 
Telephone:  (703)  756-6470 
For  Specific  Information:  Charles  S. 
Thomason,  Systems  Accountant 
Finance  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street  NW, 
Washington.  DC  20536,  Telephone  (202) 
633-4705 


SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Natiiralization  Service 
(INS)  and  Executive  Office  for 
Immigration  Review  (EOIR)  published  a 
proposed  rule  on  January  22, 1986,  at  51 
FR  2895,  to  amend  the  schedule  of  fees 
charged  by  the  INS  and  EOIR  for 
processing  and  adjudication  of 
applications,  petitions,  motions,  and 
requests  submitted  by  the  public. 
Comments  were  received  from 
individuals  and  organizations,  including 
professional  and  service  associations, 
universities,  attorneys,  non-profit 
organizations,  field  directors,  and 
members  of  the  general  public.  All  16 
comments  received  on  or  before  March 
24, 1986,  were  fully  considered  before 
preparing  this  final  rule.  The  following 
simmiary  addresses  the  substantive 
comments. 

The  INS  and  the  EOIR  believe  it  is 
clear  that  31  U.S.C.  9701  and  OMB 
Circular  A-25  require  Federal  agencies 
to  establish  a  fee  system  in  which  a 
benefit  or  service  provided  to  or  for  any 
person  be  self-sustaining  to  the  fullest 
extent  We  believe  arguments  to  the 
contrary  are  wholly  without  merit  Fees 
are  neither  intended  to  replace  nor  to  be 
influenced  by  the  budgetary  process  and 
related  considerations,  but  instead,  to  be 
governed  by  the  total  cost  to  the  agency 
to  provide  the  service.  A  policy  of 
setting  fees  on  any  basis  other  than  cost 
would  violate  this  principle.  The  INS 
and  the  EOIR  have  therefore  attempted 
as  fairly  and  accurately  as  possible  to 
ascertain  the  cost  of  providing  each 
specific  benefit  or  service  and  to  set  the 
pertinent  fee  accordingly. 

The  fee  structure  provides  for  only  six 
basic  fee  amounts,  while  at  the  same 
time  adheres  to  the  cost  principle. 
Several  commenters  were  concerned 
about  the  effects  of  fee  increases  on 
certain  segments  of  the  student 
population.  However,  in  view  of  the 
substantial  financial  commitment  that  is 
necessary  to  seek  an  education  in  the 
United  States,  it  is  not  likely  to  influence 
educational  decisions. 

Upon  consideration  of  comments  that 
the  suspension  of  deportation 
appUcations  are  burdensome  to  families 
applying  in  the  same  proceeding,  it  was 
decided  in  the  final  rule  to  allow  for  one 
fee  cover  two  or  more  aliens  in  the  same 
proceeding.  Since  the  regulations 
already  provide  for  the  waiver  of  a  fee 
when  it  is  shown  that  the  recipient  is 
unable  to  pay.  the  new  fee  schedule 


does  not  prohibit  applications  or 
requests  on  the  basis  of  the  inability  to 
pay  as  some  of  the  commenters 
suggested  Furthermore,  several  fees  for 
administrative  appeal  processes  and  for 
filing  naturalization  petitions  are  at  less 
than  full  cost  recovery  recognizing  long- 
standing public  policy  and  the  interest 
served  by  these  processes.  Accordiogly, 
the  following  fee  changes  are  adopted  as 
proposed,  with  one  modification.  Upon 
consideration  of  the  comments,  it  was 
decided  that  suspension  of  deportation 
applications  (I-25eA)  could  be 
burdensome  to  families  applying  in  the 
same  proceeding;  therefore  the  final  rule 
allows  for  one  fee  to  cover  two  or  more 
aliens  in  the  same  proceeding. 

1.  Decrease  the  fee  bom  $50  to  $35  for 
filing  Form  1-140.  petition  to  classify 
preference  status  of  an  cdien  on  basis  of 
profession  or  occupation  under  section 
204(a)  of  the  Act 

2.  Increase  the  fee  from  $70  to  $125  for 
filing  Form  1-246.  application  for  stay  of 
deportation  under  Part  243  of  this 
Chapter. 

3.  Increase  the  fee  from  $75  to  $100  for 
filing  Form  I-256A.  appUcation  for 
suspension  of  deportation  under  section 
244  of  the  Act  (A  single  fee  of  $100  will 
be  charged  whenever  suspension  of 
deportation  applications  are  filed  by 
two  or  more  aliens  in  the  same 
proceeding.) 

4.  Increase  the  fee  from  $50  to  $110  for 
filing  Form  I-290A,  appeal  from  any 
decision  \mder  the  immigration  laws  in 
any  type  of  proceedings  (except  a  bond 
decision)  over  which  the  Board  of 
Immigration  Appeals  has  appellate 
jurisdiction  in  accordance  with  §  3.1(b) 
of  this  chapter.  (Only  one  fee  of  $110 
will  be  charged  whenever  an  appeal  is 
filed  by  or  on  behalf  of  two  or  more 
aUens  and  the  aliens  are  covered  by  one 
decision). 

5.  Increase  the  fee  from  $50  to  $110  for 
filing  motion  to  reopen  or  reconsider  any 
decision  under  the  immigration  laws 
(except  on  applications  filed  by 
exchange  visitors  on  Form  IAP-66, 
Cuban  refugees  on  Form  I-485A  filed 
under  the  Act  of  November  2, 1966,  or 
A-1,  A-2  or  G-A  nonimmigrations  on 
Form  1-566  for  which  no  fee  is 
chargeable).  When  the  motion  to  reopen 
or  reconsider  is  made  concurrently  with 
an  application  under  the  immigration 
laws,  the  appUcation  will  be  considered 
an  integral  part  of  the  motion  and  only 
the  fee  for  filing  the  motion  or  the  fee  for 
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filing  the  application,  whichever  is 
greater,  is  payable.  (Only  one  fee  of  $110 
will  be  charged  whenever  a  motion  is 
filed  by  or  on  behalf  of  two  or  more 
aliens  and  the  aliens  are  covered  by  one 
decision]. 

8.  Remove  the  $50  fee  for  filing  request 
for  temporary  withholding  of 
deportation  under  section  243fh)  of  the 
Act. 

The  above  listed  fee  changes 
numbered  3,  4  and  5  (insofar  as  they 
relate  to  motions  to  reopen  or  reconsider 
any  proceedings  or  decision  of  an 
immigration  judge  or  the  Board  of 
Immigration  Appeals]  were  provided  by 

Eom. 

In  addition,  this  rule  includes  minor 
technical  changes  to  update  the  existing 
fee  schedule  by  removing  Form  N-400, 
as  no  filing  fee  is  required,  and  listing  a 
$35.00  fee  for  filing  Form  N-604. 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  the  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedures,  Archives  and  records, 
Authority  delegation.  Fees.  Forms. 

Accordingly,  the  following 
amendments  to  Chapter  I  of  Title  8  of 
the  Code  of  Federal  Regulations  are 
adopted: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103  of 
Title  8  is  revised  to  read  as  follows: 

Authority:  Sec.  103  of  the  Immigration  and 
Nationality  Act,  as  amended;  8  U.S.C.  1103- 
31  U.SC.  9701;  0MB  Cicnilar  A-25. 

9103.7    [Amended] 

2.  In  5  103.7,  paragraph  (b)(1)  is 
amended  as  follows: 

1.  Decrease  the  fee  for  Form  1-140 
from  "$50.00"  to  $35.00". 

2.  Increase  the  fee  for  Form  1-246  from 
"$70.00"  to  $125.00". 

3.  Increase  the  fee  for  Form  I-256A 
fi-om  "$75.00"  to  "$100.00"  and  add  the 
following  sentence:  "(A  single  fee  of 
$100.00  will  be  charged  whenever 
suspension  of  deportation  applications 
are  filed  by  two  or  more  aliens  in  the 
same  proceeding.]" 

4.  Increase  the  fee  for  Form  I-2g0A 
ft-om  "$50.00"  to  "$110.00"  in  both  places 
where  it  appears. 

5.  Increase  the  fee  for  filing  a  Motion 
fi-om  "$50.00"  to  "$110.00"  in  both  place 
where  it  appears. 


6.  Remove  "Request.  For  filing 
application  for  temporary  withholding  of 
deportation  under  section  243(h)  of  the 
Act— $50.00." 

7.  Remove  "Form  N-400.  For  filing 
application  for  certificate  of  citizenship 
on  Form  N-400  by  a  parent,  and  the 
issuance  thereof,  under  section  341  of 
the  Act— $35.00." 

8.  Add  Form  N-604  in  numerical 
sequence  to  read:  "Form  N-804.  For 
filing  application  for  a  certificate  of 
citizenship  (made  on  Form  N-400)  under 
section  341  of  the  Act— $35.00." 

Dated:  October  23, 1986. 


Edwin  Meete  m. 

Attorney  General. 

[FR  Doc.  86-24878  Filed  11-3-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Reg.  Y;  Docket  No.  R-0511] 

Bank  Holding  Companies  and  Change 
in  Bank  Control;  Expanded  Ust  of 
Permissible  Nonbanking  Activities 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 


summary:  The  Board  is  amending 
Regulation  Y  implementing  the  Bank 
Holding  Company  Act  to  include  on  the 
list  of  nonbankiqg  activities  generally 
permissible  for  bank  holding  companies 
the  following  activities:  Personal 
property  appraisals,  commodity  trading 
and  futures  commission  merchant 
advice,  consmner  financial  counseling, 
tax  preparation  and  planning,  check 
guaranty  services,  operating  a  collection 
agency,  and  operating  a  credit  bureau. 
Certain  of  these  activities  have  been 
previously  approved  by  the  Board  by 
order. 

EFFECTIVE  DATE:  December  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT  J. 

Virgil  Mattingly,  Deputy  General 
Counsel  (202/452-3430),  Sara  A.  Kelsey, 
Senior  Attorney  (202/452-3236),  or  Kay 
E.  Bondehagen,  Senior  Attorney  (202/ 
452-2067),  Legal  Division;  Don  E.  Kline, 
Associate  Director  (202/452-3421),  or 
Sidney  M.  Sussan,  Assistant  Director 
(202/452-2638).  Division  of  Banking 
Supervision  and  Regulation;  or 
Eamestine  Hill  or  Dorothea  Thompson, 
Telecommunication  Device  for  the  Deaf 
(202/452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 


SUPPUMtNTARV  WiPOWMATION; 
Bank  Holding  Company  Act 

The  Bank  Holding  Company  Act  of 
1956,  as  amended  ('BHC  Act"), 
generally  prohibits  •  bank  holding 
company  from  engaging  in  nonbanking 
activities  or  acquiring  voting  securities 
of  a  company  engaged  in  nonbanking 
activities.  Section  4|c)(8)  of  the  BHC  Act 
provides  an  exception  to  this  prohibition 
in  the  case  of  activities  that  the  Board 
determines,  after  notice  and  opporttmity 
for  hearing,  to  be  "so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto."  (12  U.S.C.  1843(c)(8)].  The 
Board  is  authorized  to  make  this  closely- 
related  determination  by  order  in  an 
individual  case  or  by  regulation. 

The  Board  has  induded  in  its 
Regulation  Y  a  list  of  nonbanking 
activities  that  the  Board  has  determined 
by  regulation  to  be  generally  permissible 
for  bank  holding  companies  imder 
section  4(c)(8)  of  the  BHC  Act.  (12  CFR 
225.25].  Applications  by  bank  holding 
companies  to  engage  in  activities 
included  on  the  list  of  permissible 
nonbanking  activities  under  Regulation 
Y  generally  are  handled  by  the  Reserve 
Banks  under  expedited  processing 
procedures  pursuant  to  delegated 
authority. 

Proposed  Nonbanking  Activities. 

On  March  2, 1984,  the  Board  proposed 
for  public  comment  new  nonbanking 
activities  to  be  included  on  the 
Regulation  Y  fist  of  activities  that  are 
generally  permissiblt  for  bank  holding 
companies  under  section  4(c)(8)  of  the 
BHC  Act.  The  list  included  personal 
property  appraisal,  commodity  trading 
and  futures  commission  merchant 
advisory  services,  consumer  financial 
counseling,  tax  preparation  and 
planning,  check  guaranty  services, 
collection  agency  and  credit  biu-eau 
activities,  and  armored  car  services. 
These  activities  were  suggested  by 
commenters  in  connection  with  the 
Board's  revision  of  Regulation  Y  in  1984. 

Public  Comments 

Approximately  212  comments  were 
received  on  the  proposal.  Favorable 
comments  were  submitted  by  banks, 
bank  holding  companies,  their  trade 
associates,  and  the  Department  of 
Justice.  The  Federal  Reserve  Banks 
generally  commented  in  support  of  the 
activities,  subject  to  conditions  to 
alleviate  potential  adverse  effects. 
Businesses  and  professionals  engaged  in 
the  proposed  activities  generally 
opposed  allowing  bank  holding 
companies  to  engage  in  the  activities. 
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Qoaely  Related  to  Baakiiv 

Before  the  Board  may  authorize  bank 
holding  companies  to  engage  in  a 
nonbanking  activity,  the  Board  must  find 
that  the  activity  is  closely  related  to 
banking.  In  National  Courier 
Association  v.  Board  of  Governors,  516 
F.2d  1229  (D.C.  Cir.  1975),  the  court 
established  guidelines  for  determining 
whether  a  particular  activity  is  closely 
related  to  banking  or  managing  or 
controlling  banks.  Under  these 
guidelines,  an  activity  may  be  found  to 
be  closely  related  to  banking  if  it  is 
demonstrated  that: 

(1)  Banki  generally  In  fact  provide  the 
proposed  service; 

(2)  Banks  generally  provide  services  that 
are  operationally  or  functionally  so  similar  to 
the  proposed  service  as  to  equip  theoi 
particularly  well  to  provide  tlie  proposed 
service;  or 

(3)  Ban3(8  provide  services  that  are  so 
integrally  related  to  the  proposed  service  as 
to  require  their  provision  in  a  speciaHzed 
form. 

It  is  sufHcient  if  the  activity  satisfies 
any  one  of  these  three  criteria. 
[ADAPSO  v.  Board  of  Governors,  745 
F.2d  677,  686  (D.C.  Cir.  1964);  National 
Courier,  516  F.2d  at  1237-38.) 

The  courts  have  made  it  clear, 
however,  that  the  Act  grants  the  Board 
discretion  to  consider  any  criteria  which 
provide  a  reasonable  basis  for  a  finding 
that  a  particular  nonbanking  activity  has 
a  close  relationship  to  bankbig. 
Securities  Industry  Ass'n.  v^Boardof 
Governors,  468  U.S.  207,  210  n.5  (1984). 
The  Board  has  stated  that  it  will 
consider  "any  .  .  .  factor  that  an 
applicant  may  advance  to  demonstrate  a 
reasonable  or  close  connection  or 
relationship  of  the  activity  to  banking." 
49  PR  806  (1984).  In  considering  whether 
a  proposed  activity  is  permissible  for 
bank  holding  companies,  the  Board  must 
adhere  to  the  fundamental  purpose  of 
the  BHC  Act  that  banking  be  separated 
from  conmierce.  S.  Rep.  No.  1084, 91st 
Sess.  2  (1970). 

The  Board  has  determined  that  all  of 
the  proposed  activities,  with  the 
exception  of  armored  car  services,  are 
closely  related  to  banking  under  the 
National  Courier  guidelines,  because 
banks  engage  in  the  activities  or 
activities  that  are  operationally  or 
functionally  similar.  The  Board  has 
previously  determined  by  order  that 
certain  of  the  activities  are  closely 
related  to  banking  and  has  authorized 
those  activities  on  a  case-by-case  basis 
[i.e.,  consumer  financial  counseling,  tax 
preparation,  PCM  advisory  services,  and 
check  guaranty  services).  The  Board  is 
not  making  a  finding  that  armcwed  car 
services  are  closely  related  to  banking 
for  the  reasons  indicated  in  the 


discussion  of  armored  car  services 
below. 

Proper  Incident  to  Banking 

In  addition  to  finding  that  an  activity 
is  closely  related  to  banking  or 
managing  or  controlling  banks,  the 
Board  must  find  that  the  activity  is  a 
proper  incident  thereto.  In  makhig  this 
determinati(m,  section  4(cK8)  requires 
the  Board  to  consider  whether  the 
activity  will  result  in  public  benefits, 
such  as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices. 

This  determination  usually  is  made  on 
a  case-by-case  basis  in  connection  with 
individual  applications  to  engage  in  a 
particular  activity.  However,  the  Board 
may  determine  not  to  add  an  activity  to 
the  list  of  permissible  activities  in 
Regulation  Y  on  the  basis  that  the 
activity  generally  would  result  in 
adverse  effects  that  are  not  outweighed 
by  public  benefits.  In  addition,  the 
Board  may  include  in  its  regulations 
various  conditions  or  limitations  on 
which  the  Board  may  rely  to  alleviate 
possible  adverse  effects  of  particular 
activities. 

With  respect  to  public  benefits,  each 
of  the  activities  being  added  to  the  list 
would  provide  greater  convenience  to 
customers  and,  if  commenced  de  novo, 
increase  competititHi.  In  order  to 
minimize  potential  adverse  effects  with 
respect  to  certain  of  the  activities,  the 
Board  is  imposing  certain  conditions 
that  have  been  previously  imposed  by 
order  or  that  were  suggested  by  the 
comments.  Subject  to  these  conditions, 
the  Board  has  determined  as  a  general 
matter  that  the  public  benefits  of  the 
activities  outweigh  possible  adverse 
effects. 

Specific  Activities 

Personal  Property  Appraisal.  Personal 
property  appraisal  involves  estimating 
or  determining  the  value  of  property 
other  than  real  property.  In  the  broadest 
sense,  the  activity  requires  expertise 
regarding  all  types  of  personal  and 
business  pr(^>erty,  including  intangible 
property,  sudi  as  corporate  securities. 

Tiie  Board  has  previously  authorized 
by  regulation  real  estate  appraisal 
activities.  (12  CPR  225.25(bHl3)).  In 
addition,  the  Board  has  determined  by 
order  that  the  appraisal  of  certain  types 
of  personal  property,  both  tangible  and 
intangible,  is  closely  related  to  banking. 
[Security  Pacific  Corporation/Duffs' 
Phelps,  Inc..  71  Federal  Reserve  Bulletin 
118  (1985)).  In  allowing  bank  holding 


companies  to  engage  in  the  activity  of 
providing  valuations  of  companies,  the 
Board  noted  that  the  commercial  lending 
and  trust  departments  of  banks 
commonly  make  valuations  of  a  broad 
range  of  tangible  and  intangible 
property,  including  the  securities  of 
closely  held  companies.  Althougn  the 
Board  did  not  specify  the  exact  types  of 
personal  property  appraisal  it 
determined  were  closely  related  to 
banking  in  the  context  of  valuation 
services,  providing  valuations  of 
companies  necessarily  involves  the 
appraisal  of  various  types  of  intangible 
personal  property,  such  as  seciuities  of 
closely  held  corporations,  as  well  as  any 
tangible  personal  property  that  a 
company  might  possess. 

In  addition,  a  substantial  number  of 
the  public  commenters  stated  that  banks 
currenUy  engage  in  the  appraisal  of 
personal  property  throu^  their  trust 
departments.  Several  commenters  stated 
that  trust  departments  value  private 
business  interests  for  their  own  trust 
accounts  and  other  types  of  personal 
property  in  a  customer's  estate  for 
probate  and  tax  purposes.  In  addition, 
many  conunenters  noted  that  banks 
engage  in  property  appraisal  activities 
in  connection  with  secured  lending 
activities  and  routinely  appraise 
property  which  they  take  as  collateral 
on  loans,  including  perishable 
commodities,  durable  goods,  computer 
software,  crops,  livestock,  machinery, 
and  equipment 

Banks  also  engage  in  appraisal 
activities  in  connection  with  their 
leasing,  activities.  With  regard  to  leasing, 
banks  determine  the  residual  value  of 
leased  property,  such  as  vehicles  and 
equipment,  in  order  to  establish  the 
terms  of  a  lease.  Some  money-center 
banks  have  appraised  aircraft  and 
locomotives,  in  connection  with  their 
leasing  or  lending  transactions.  Finally, 
banks  may  become  involved  in  personal 
property  appraising  when  they  appraise 
real  property,  since  certain  types  of  real 
property,  such  as  factories  or  apartment 
buildings,  contain  fixtures  or  other 
personal  property  that  must  be 
evaluated  to  determine  that  the  value  of 
the  real  property. 

On  the  basis  of  the  foregoing,  the 
Board  finds  that  personal  property 
appraisal  is  closely  related  to  banking 
under  the  National  Courier  tests.  The 
Board's  determination  is  without 
limitation  as  to  types  of  personal 
property  to  be  appraised.  Although 
banks  may  not  be  involved  currently  in 
appraising  every  type  of  personal 
property  in  connection  with  their 
banking  functions,  it  is  evident  that  they 
do  engage  in  appraisals  of  a  variety  of 
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both  tangible  and  intangible  property  on 
a  routine  basis.  In  addition,  as  one  of  the 
commenters  pointed  out,  there  are 
general  unifying  principles  and  concepts 
that  are  basic  to  all  branches  of  the 
appraisal  profession.  Hence,  the  skills 
that  banks  currently  possess  that  enable 
them  to  evaluate  one  type  of  personal 
property  are  likely  to  be  transferable  to 
other  types  of  personal  property. 

The  comments  indicate  that  personal 
property  appraisal  services  are  likely  to 
result  in  public  benefits  in  the  form  of 
increased  competition  in  the  appraisal 
industry  due  to  the  increased  number  of 
competitors  and  enhanced  convenience 
to  customers  who  would  have  the 
opportunity  to  obtain  more  financial 
services  at  a  single  location.  Approval  of 
personal  property  appraisal  as  a 
permissible  activity  would  appear  to 
involve  few  adverse  effects.  TTie 
commenters  did  not  indicate  any 
signiHcant  adverse  effects  arising  from 
this  activity. 

Accordingly,  the  Board  has 
determined  to  add  this  activity  to  the  list 
of  permissible  nonbanking  activities  in 
Regulation  Y  without  conditions. 

Commodity  Trading  and  Future 
Commission  Merchant  Advice.  The 
Board  proposed  to  add  to  the  list  of 
permissible  activities  furnishing 
investment  advice,  including  counsel, 
publications,  written  analysis  and 
reports,  relating  to  the  purchase  and 
sale  of  those  futures  contracts  and 
options  on  futures  contracts  that  bank 
holding  company  FCM  subsidiaries  are 
permitted  to  execute  and  clear  under 
§  225.25(b)(18)  of  RegulaUon  Y.  Such 
advice  could  be  provided  by  a  bank 
holding  company  either  through  a 
futures  commission  merchant  ("FCM") 
subsidiary  or  as  a  commodity  trading 
advisor  ("CTA").  FCMs  and  CTAs  are 
subject  to  registration  with  and 
regulation  by  the  Commodity  Futures 
Trading  Commission  pursuant  to  the 
Commodity  Exchange  Act.  as  amended. 
[7V.S.C.letseq.] 

The  commenters  generally  favored 
adding  this  activity  to  the  list  of 
permissible  activities  in  Regulation  Y. 

The  Board  has  previously  determined 
that  futures  and  options  advice  by  FCMs 
is  closely  related  to  banking  and  has 
approved  this  activity  by  order.  [E.g., 
Bankers  Trust  New  York  Corporation, 
71  Federal  Reserve  Bulletin  111  (1985); 
/.P.  Morgan  &  Co.  Incorporated,  70 
Federal  Reserve  Bulletin  780  (1984); 
Manufacturers  Hanover  Corporation,  70 
Federal  Reserve  Bulletin  369  (1984)).  The 
proposed  CTA  activity  is  identical  to 
FCM  advice  and  may  be  provided  by  a 
bank  holding  company  that  does  not  act 
as  an  FCM  [i.e.,  execute  or  clear  orders 
for  futures  and  options  for  customers).  A 


reasonable  basis  thus  exists  that  acting 
as  a  CTA  is  closely  related  to  banking 
under  the  National  Courier  guidelines. 

The  conunents  indicate  that  the 
addition  of  futures  and  options  advisory 
services  to  the  Est  of  permissible 
activities  is  likely  to  result  in  public 
beneHts  in  the  form  of  increased 
competition  through  de  novo  entry  into 
the  market  place  and  would  provide  an 
additional  service  to  customers.  Some 
commenters  noted  possible  adverse 
effects,  such  as  tying  and  conflicts  of 
interest  when  the  advisor  is  also  a 
principal  or  dealer  in  the  underlying 
financial  physicals.  The  risk  of  liability 
for  negligent  advice  also  was  noted. 

The  Board  considers  that  the  anti- 
tying  provisions  of  the  BHC  Act 
substantially  address  any  problems  in 
connection  with  the  possibhty  of  tying 
of  services.  In  order  to  further  minimize 
possible  conflicts  and  risk,  however,  the 
Board  is  imposing  additional  conditions 
similar  to  those  previously  imposed  by 
order  that  prohibit  the  advisor  from 
dealing  and  limit  advice  to  fmancially 
sophisticated  customers  on  futures  and 
options  on  futures  previously  approved 
for  FCM  subsidiaries. 

Accordingly,  the  Board  has 
determined  that  FCM  and  CTA  advice  is 
a  permissible  activity  subject  to  the 
following  conditions: 

(1)  The  FCM  or  CTA  limits  its  investment 
advice  to  those  futures  and  options  on  futures 
that  bank  holding  companies  may  execute 
and  clear  for  customers  through  their  FCM 
subsidiaries  under  S  225.25{b)(18)  of 
Regulation  Y  (i.e.,  futures  contracts  and 
options  on  futures  contracts  traded  on  major 
commodity  exchanges  for  bullion,  foreign 
exchange,  government  securities,  and  money 
market  instruments  that  a  bank  may  buy  or 
sell  in  the  cash  market  for  its  own  account); 

(2)  Customers  are  limited  to  financial 
institutions  and  other  financially 
sophisticated  customers  that  have  significant 
dealings  or  holdings  in  the  underlying 
commodities,  securities,  or  instruments;  and 

(3)  The  FCM  or  CTA  may  not  trade  for  its 
own  account  except  for  the  purpose  of 
hedging  a  cash  position  in  the  related 
government  security,  bullion,  foreign 
currency,  or  money  market  instrument. 

The  Board  specifically  requested 
comment  on  whether  advice  should  be 
hmited  to  the  financial  commodities  for 
which  the  Board  has  authorized  FCM 
execution  and  clearance  activities. 
Several  commenters  favored  expanding 
the  activity  to  include  advice  on  futures 
and  options  for  nonfinancial 
commodities,  such  as  agricultural 
commodities.  However,  other 
commenters  indfcated  that  the  field  of 
banking  organizations  with  sufficient 
expertise  to  offer  advice  on  these 
instruments  is  narrow,  and  the 
overwhelming  majority  of  the 


commenters  did  not  request  expansion 
of  the  types  of  instruments  at  this  time. 
Accordingly,  the  Board  is  maintaining 
the  limitation  on  the  scope  of  advice  in 
the  Board's  previous  decisions 
approving  the  activity  by  order.  This 
decision  does  not  preclude  a  bank 
holding  company  from  filing  an 
individual  application  for  expanded 
advisory  authority  under  section  4(c)(B) 
of  the  BHC  Act. 

Consumer  Financial  Counseling. 
Consumer  financial  counseling  involves 
providing  counseling,  educational 
courses,  and  instructional  materials  to 
individuals  on  consumer-oriented 
financial  management  matters,  including 
debt  consolidation,  mortgage 
applications,  bankruptcy,  budget 
management,  real  estate  tax  shelters, 
tax  planning,  retirement  and  estate 
planning,  insurance  and  general 
investment  management.  This  activity 
does  not  include  the  sale  of  specific 
products  or  investments.  The 
commenters  overwhelmingly  supported 
the  addition  of  this  activity  to  the 
Regulation  Y  list. 

The  Board  has  previously  determined 
that  the  provision  of  consumer  financial 
counseling  services  is  closely  related  to 
banking  and  has  approved  this  activity 
by  order.  [Citicojp/Citicoip  Person-to- 
Person  Financial  Centers,  65  Federal 
Reserve  Bulletin  265  (1979);  Maryland 
National  Corporation,  71  Federal 
Reserve  Bulletin  253  (1985);  United  City 
Corporation,  71  Federal  Reserve  Bulletin 
662  (1985)). 

The  public  comments  indicated  that 
the  addition  of  this  activity  to  the  list 
would  result  in  public  benefits  in  the 
form  of  enhanced  customer 
convenience,  increased  availabihty  of 
financial  information  and  counseling, 
and  increased  competition  to  the  extent 
bank  holding  companies  engage  in  the 
activity  de  novo. 

Some  commenters  expressed  concern 
that  the  activity  could  residt  in  unfair 
competition,  conflicts  of  interest,  and 
other  adverse  effects.  For  example,  a 
potential  conflict  was  perceived 
between  a  bank's  traditional  role  as  a 
source  of  objective  flnancial  advice  and 
the  bank's  interest  in  promoting  a 
particular  product,  especially  if  the  bank 
holding  company  provides  discount 
brokerage  services  ia  addition  to 
consumer  financial  counseling.  Another 
conflict  was  noted  in  the  provision  of 
debt  consolidation  or  bankruptcy 
counseling  to  clients  who  are  in  default 
on  loan  payments  to  an  affiliate.  Some 
commenters  stated  tbat  such  counseling 
could  also  give  rise  to  legal  liability  for 
the  unauthorized  practice  of  law, 
depending  on  the  content  of  the  advice 
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and  State  law.  and  th-t  i^i6^e  would  be  a 
general  rij^  «►  liability  for  negligent 
Novice.  The  possibility  of  unauthorized 
disclosure  of  confidential  information 
concerning  customers  was  also  noted. 

To  address  these  concerns,  the  Board 
has  determined  that  conditions,  similar 
to  those  previously  established  by  the 
Board  in  orders  approving  consumer 
financial  counseling  activities,  are 
necessary  to  guard  against  the  potenticd 
conflicts  associated  with  this  activity. 
(See  Citicorp,  supra,  66  Federal  Reserve 
Bulletin  at  267).  Accordingly,  the  Board 
is  establishing  the  foUowing  conditions 
on  consumer  financial  counseling 
services  in  Regulation  Y: 

(1)  Educational  materials  and  prasentations 
used  by  the  connselor  may  not  promote 
specific  produota  and  services; 

(2)  The  counselor  shall  advise  each 
customer  that  the  customer  is  not  refuired  to 
purchase  any  services  from  affiliates;  and 

(3)  The  counselor  ahall  not  obtain  or 
disclose  confidential  inlbrmation  conoernlng 
its  customov  without  the  cnstomer's  written 
consent  or  pursuant  to  legal  process. 

The  first  of  these  condldoDs  provides 
that  the  consumer  finnnr-^aj  counselor's 
educational  matoials  and  i»es«itati(»s 
may  not  promote  specific  products  and 
servicea.  The  purpose  of  the  consumer 
financial  counseling  authorisation  is  to 
allow  bank  holding  companies  to 
provide  consumes  with  baaic  consumer 
financial  education  and  advice 
concerning  the  develo|mient  ai  a  general 
financial  plan  to  meet  the  consumer's 
needs  and  objectives.  The  condition  is 
intended  to  promote  this  purpoM  by 
ensuring  the  objectivity  of  educational 
materials  and  activities  and  preventing 
them  from  being  used  to  promote 
specific  products  and  services,  sudi  as 
those  that  may  be  offered  by  an  affiliate. 
For  example,  in  Citicorp  the  Board 
noted  that  the  consimier  financial 
counseling  materials  pnqrased  in  that 
case  were  objective  and  did  not  {Homote 
Citicorp  financial  services.  This 
condition  incorporates  the  distinction 
between  promotional  and  educational 
activities  required  in  the  Citicorp  case. 
In  addition,  Citicorp  uiMlertodt  to 
specifically  advise  each  customer  that 
the  customer  is  not  required  to  purchase 
any  services  from  Citicorp  affiliates,  the 
second  condition  that  the  Board  has 
incorporated  into  this  regulation. 

The  third  condition  is  also  based  on 
the  Board's  order  in  Citicorp  and 
prohibits  the  counselor  from  obtaining 
or  disclosing  confidential  informadon 
concerning  its  customers  without  the 
customer's  written  consent.  The 
prohibition  against  onaudiorized 
disclosure  of  confidential  customer 
information  does  not,  however,  bar 
disclostue  that  is  legally  required,  for 


example,  by  statute  or  under  a  court 
order. 

With  respect  to  possible  unfair 
competition,  the  Board  relies  on  the  anti- 
typing  provisions  of  the  BHC  Act  (12 
U.S.C.  1971  and  1972(1))  to  substantially 
address  the  commenters'  concerns.  With 
respect  to  possible  liability  risk,  the 
Board  notes  that  insurance  may  be 
available  in  many  cases  to  reduce  any 
losses  and  cautions  applicants  to 
confine  their  activities  to  applicable 
state  law  limitations. 

In  addition,  the  Board  has  determined 
that  a  bank  holding  company  may  offer 
this  activity  through  a  subsidiary  that 
also  engages  in  securities  brokerage 
only  if  the  brokerage  activity  is  provided 
by  completely  different  personnel  and  in 
separate  offices  or  in  separate  and 
distinctly  marked  areas  of  the  facility 
through  which  counseling  services  are 
offered.  The  Board  imposed  similar 
restrictions  in  approving  by  order  an 
application  by  a  bank  holc&ig  company 
to  provide  consumer  financial 
counseling  and  securities  brokerage 
services  in  the  same  subsidiary.  United 
City  Coiporation.  71  Federal  Reserve 
Bulletin  662  (1965). 

The  Board  has  also  determined  that 
consumer  financial  counseling  does  not 
include  die  provision  of  portfolio 
investment  advice  or  portfolio 
management  These  activities  are 
already  permissible  under  provisions  of 
Regulation  Y  authorizing  trust  activities 
(12  CFR  225.25(b)(3))  and  investment 
advice  (12  CFR  225.25(b)(4)(m))  subject 
to  a  fiduciary  standard.  "Iliie  Board 
believes  that  these  activities  should  not 
be  authorized  in  other  than  a  fiduciary 
context  because  of  potential  conflicts  of 
interest  diet  could  arise  between  the 
provision  of  disinterested  investment 
advice  and  the  incentives  to  promote 
specific  products  sold  by  the  bank 
holding  company  or  its  affiliates. 

Tax  Planning  and  Preparation.  Tax 
plaiming  involves  providing  advice  and 
strategies  designed  to  itiininii»»  tax 
liabilities  and  includes,  for  individuals, 
analysis  of  the  tax  implications  of 
retirement  plans,  estate  plarming  and 
family  trusts  and,  for  corporations, 
includes  analysis  of  die  tax  implications 
of  mergers  and  acquisitions,  portfolio 
mix.  specific  investments,  previous  tax 
payments  and  year-end  tax  planning. 
Tax  preparation  involves  the 
preparation  of  tax  forms  and  advice 
concerning  liability  based  on  records 
and  receipts  supplied  by  the  client  The 
overwhelming  majority  of  the 
commenters  favored  adding  tax 
planning  and  preparation  services  to  the 
list  of  permissible  activities. 

The  Board  has  previously  determined 
that  tax  preparation  services  for 


individuals  is  closely  related  to  banking 
and  has  approved  this  activity  by  order. 
[Bancorp  Hawaii,  Inc.,  Tl  Federal 
Reserve  Bulletin  166  (1965)).  Since  tax 
preparation  services  for  corporations 
are  functionally  or  operationally  similar 
to  the  tax  preparation  services  that 
banks  already  provide  to  individuals  as 
well  as  to  their  affiliates  and  other 
financial  institutions,  the  Board  has 
determined  that  corporate  tax 
preparation  services  are  closely  related 
to  banking. 

The  Board  also  has  determined  that 
tax  plaiming  is  closely  related  to 
banking  because  banks  provide  this 
service  through  their  trust  and  financial 
counseling  departments.  In  addition, 
banks  perform  tax  analyses  of  business 
transactions  they  finance,  provide  tax 
planning  services  to  financial 
institutions,  and  provide  tax  planning 
services  to  corporations  in  connection 
with  merger  and  acquisition  and  similar 
advisory  services,  and  through  their 
leasing  subsidiaries. 

The  Board  specifically  requested  the 
commenters  to  address  whether  tax 
planning  for  corporations  should  be 
considered  management  consulting.  The 
Board  has  determined  that  general 
management  consulting  is  not  an 
activity  that  is  closely  related  to 
banking.  The  Board  has  defined 
management  consulting  to  include  a 
broad  range  of  counseling  on  matters 
relating  to  the  substantive  operation  of  a 
trade  or  business,  often  on  a  continuing 
basis.  (See  12  CFR  225.25(b)(4)  n.2;  First 
Commerce  Corporation.  58  F^eral 
Reserve  Bulletin  674  (1972)). 

The  Board  has  concluded  that  tax 
planning  is  a  specialized  form  of 
financial  advice,  aldn  to  the  provision  of 
financial  feasibility  studies  on  specific 
projects,  which  the  Board  has  previously 
approved  [Security  Pacific  Corporatitm/ 
Duff  S' Phelps,  Inc.,  71  Federal  Reserve 
Bulletin  118  (1985)).  and  does  not 
involve  the  degree  of  influence  over 
substantive  operations  necessary  to  be 
deemed  management  consulting. 

Several  commenters  recommended 
that  the  Board  expand  the  final  rule  to 
include  services  to  noncorporate 
businesses,  such  as  partnerships  and 
sole  protgtetorships.  and  tax  exempt 
nonprofit  organizations.  Although  not 
specifically  proposed,  services  to  these 
customera  represent  a  logical  extension 
of  the  proposed  activity  involving  the 
same  skills  and  expertise  necessary  to 
perform  such  services  for  corporations 
and  individuals.  In  view  of  this 
similarity,  the  Board  believes  that  its 
initial  proposal  is  sufficiently  broad  to 
encompass  tax  services  to  noncorporate 
businesses  and  nonprofit  oi^ganizations. 
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The  comments  indicated  that  tax 
planning  and  preparation  services  are 
likely  to  result  in  public  benefits  in  the 
form  of  enhanced  convenience  to 
customers,  who  would  have  a  single 
source  for  many  types  of  fmancial 
services.  In  addition,  to  the  extent  that 
bank  holding  companies  enter  this 
activity  on  a  de  novo  basis,  competition 
would  be  increased. 

Some  commenters  noted  potential 
adverse  eH'ects  similar  to  those  in 
consumer  financial  counseling,  such  as 
conflicts  of  interest  if  tax  planner  or 
preparer  used  materials  that  promoted 
other  speciHc  products  or  services,  the 
misuse  of  conHdential  information 
concerning  customers,  or  tying.  Some 
commenters  raised  the  possibility  that 
tax  planning  services  could  give  rise  to 
legal  liability  for  negligent  advice  or  for 
the  unauthorized  practice  of  law. 

The  Board  has  determined  that  the 
activity  should  be  added  to  the  list  of 
permissible  activities  subject  to  the 
following  conditions  to  guard  against 
potential  conflicts  and  misuse  of 
confidential  information: 

(1)  The  materials  used  by  the  tax  planner 
or  preparer  do  not  promote  other  specific 
products  and  services:  and 

(2)  The  tax  planner  or  preparer  shall  not 
obtain  or  disclose  confidential  information 
concerning  its  customers  without  the 
customer's  written  consent  or  pursuant  to 
legal  process. 

With  respect  to  tying,  existing 
provisions  of  the  BHC  Act  are 
specifically  directed  at  preventing  this 
type  of  abuse.  Liability  risk  may  be 
reduced  by  insurance  and  conforming 
activities  to  applicable  legal  and 
fiduciary  limitations. 

With  respect  to  the  unauthorized 
practice  of  law,  the  Board  notes  that  the 
activity  must  be  conducted  in  strict 
accordance  with  applicable  local  law. 
and  that  the  activity  would  therefore  be 
prohibited  in  those  jurisdictions  that 
specify  the  activity  as  the  practice  of 
law. 

Check  Guaranty  Services.  The 
proposed  activity  of  check  guaranty 
services  would  permit  bank  holding 
companies  to  authorize  the  acceptance 
by  subscribing  merchants  of  certain 
personal  checks  tendered  by  the 
merchant's  customers  in  exchange  for 
goods  and  services  and  to  purchase 
validly  authorized  checks  from 
merchants  in  the  event  the  checks  are 
subsequently  dishonored. 

The  Board  has  previously  determined 
that  check  guaranty  services  are  closely 
related  to  banking  and  has  approved 
applications  by  bank  holding  companies 
on  a  case-by-case  basis  to  engage  in  this 
activity.  [Barnett  Banks  of  Florida.  65 
Federal  Reserve  Bulletin  263  (1979); 


Citicorp.  67  Federal  Reserve  Bulletin  740 
(1981)). 

The  comments  indicate  that  the 
provision  of  check  guaranty  services  by 
bank  holding  companies  can  reasonably 
be  expected  to  provide  public  benefits  in 
the  form  of  increased  competition 
through  de  novo  entry  into  the  market 
place.  In  addition,  check  guaranty 
services  would  increase  customer 
convenience  by  facilitating  the  use  of 
checks  by  consumers  for  the  purchase  of 
retail  goods  and  services  while 
providing  merchants  with  a  means  to 
decrease  bad  check  losses. 

The  commenters  did  not  indicate  that 
any  significant  adverse  effects  would 
result  from  this  activity.  In  approving 
check  guaranty  services  by  order, 
however,  the  Board  noted  the  potential 
for  unfair  competition  or  conflicts  of 
interest  with  respect  to  the  authorization 
of  checks  not  drawn  on  affiliated  banks. 
To  minimize  this  possibility,  the  Board 
relied  on  a  commitment  that  the 
applicant  would  not  discriminate 
against  checks  drawn  on  unaffiliated 
banks.  [Citicorp,  supra].  The  Board 
believes  it  is  appropriate  to  maintain 
that  condition  in  authorizing  check 
guaranty  services  under  Regulation  Y. 

In  proposing  this  activity,  the  Board 
asked  whether  conditions  should  be 
imposed  to  limit  the  liability  of  a  bank 
holding  company  on  the  purchase  of 
dishonored  checks.  The  commenters  on 
this  issue  answered  in  the  negative.  A 
number  of  commenters  noted  that  banks 
impose  various  policies  and  procedures 
to  limit  liability  through  the  terms  of  the 
agreement  with  the  merchant 
subscribing  to  the  service,  and  some 
limit  liability  to  the  amount  of  the 
purchased  check.  The  Board  believes 
that  such  procedures  are  sufficient  to 
limit  liability  arising  from  this  action. 

Operating  a  Collection  Agency  or  a 
Credit  Bureau.  A  collection  agency 
seeks  to  collect  payment  on  the  overdue 
bills  of  debtors,  charging  the  party 
submitting  the  claim  a  flat  dollar  amount 
or  a  specified  percentage  commission 
contingent  on  the  amount  collected.  A 
credit  bureau  gathers,  stores,  and 
disseminates  factual  information 
relating  to  the  identity  and  paying  habits 
of  consumers.  Credit  bureaus  then 
provide  this  information  for  a  fee  to 
credit  grantors  such  as  retailers,  banks 
and  finance  companies  to  enable  these 
institutions  to  arrive  at  prudent  credit 
granting  decisions. 

The  commenters  noted  that  banks 
function  as  collection  agencies,  since 
they  are  presently  engaged  in  debt 
collection  activities  for  loans  they 
originate  and  service.  A  number  of 
commenters  reported  that  some  banks 
maintain  professional  staffs  to  conduct 


such  collection  aotivities.  Other 
commenters  pointed  out  that  banks 
historically  have  operated  collection 
agencies  in  order  to  collect  on  overdue 
credit  card  accounts.  Accordingly,  there 
is  a  reasonable  basis  for  concluding  that 
operating  a  collection  agency  is  closely 
related  to  banking  under  the  National 
Courier  guidelines. 

With  regard  to  the  credit  bureau 
activity,  the  comments  indicated  that 
banks  provide  services  that  are 
operationally  or  functionally  similar. 
Numerous  commenters  noted  that  banks 
maintain  credit  files  and  analyze  credit 
information  as  part  of  their  consumer 
lending  function.  Therefore,  banks 
already  possess  a  particular  expertise 
with  regard  to  credit  reporting,  and  a 
reasonable  basis  exists  to  conclude  that 
this  activity  is  closely  related  to  banking 
under  National  Courier. 

The  comments  indicate  that  the 
operation  of  collection  agencies  and 
credit  bureaus  by  bank  holding 
companies  can  reasonably  be  expected 
to  produce  benefits  to  the  public  by 
increasing  competition  through  de  novo 
entry  into  the  marketplace  for  these 
services.  A  number  of  commenters 
noted  that  the  national  credit  bureau 
market  is  dominated  by  a  small  number 
of  firms  and  that  de  novo  entry  by  bank 
holding  companies  in  this  area  would 
increase  competition.  In  addition,  the 
convenience  of  business  customers 
would  be  enhanced  because  they  would 
be  able  to  obtain  an  increased  number 
of  financial  services  at  a  single  source. 

With  respect  to  possible  adverse 
effects  from  operating  a  collection 
agency,  several  commenters  expressed 
concern  over  the  potential  for  unfair 
competition  or  tying  if  business 
customers  of  an  affiliated  bank  were 
required  to  use  the  collection  services. 
Other  commenters  noted  possible 
conflicts  of  interest  arising  if  a  bank 
allowed  its  affiliated  collection  agency 
to  prematurely  garnish  a  customer's 
bank  account  or  to  give  a  preference  to 
an  affiliated  creditor  in  cases  where 
multiple  creditors  are  trying  to  collect 
from  the  same  debtor. 

Although  the  anti-tying  provisions 
address  potential  tie-in  arrangements, 
the  Board  has  determined  that 
conditions  are  warranted  to  minimize 
potential  unfair  competition  or  conflicts 
of  interest  Accordingly,  the  Board  is 
establishing  the  following  conditions  on 
operating  a  collection  agency: 

(1)  The  collection  agency  shall  not  obtain 
the  names  of  customers  of  competing 
collection  agencies  from  an  affiliated 
depository  institution  th«t  maintains  trust 
accounts  for  those  agencies;  and 
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(2)  The  collection  ageiicy  shall  not  provide 
preferential  treatment  to  an  affiliate  or  a 
customer  of  such  affiliate  seeking  collection 
of  an  outstanding  debt. 

With  respect  to  possible  adverse 
effects  from  operating  a  credit  bureau, 
representatives  of  the  credit  bureau 
industry  expressed  concern  regarding 
potential  conflicts  of  interest  and  unfair 
competition  resulting  from  a  bank 
holding  company  performing  credit 
bureau  activities.  For  example,  under 
the  Fair  Credit  Reporting  Act,  a  credit 
bureau  is  required  to  investigate  the 
accuracy  of  any  item  of  information 
disputed  by  a  consumer.  (15  U.S.C. 
1681(i)).  Industry  representatives 
claimed  that  a  bank  holding  company 
credit  bureau  may  not  conduct  an 
impartial  investigation  if  the  disputed 
information  originates  with  an  af^ate. 
In  addition,  they  claimed  that  holding 
company  entry  into  the  industry  would 
not  result  in  increased  competition 
through  de  novo  entry,  but  rather  would 
result  in  the  absorption  of  existing  firms 
by  bank  holding  companies. 

The  Board  considered  similar 
arguments  when  it  denied  a  bank 
holding  company's  proposal  to  engage  in 
providing  credit  ratings  for  large 
businesses,  many  of  which  were  credit 
customers  of  its  subsidiary  bank. 
[Security  Pacific  Corporation/Duffs' 
Phelpa,  Inc..  71  Federal  Reserve  Bulletin 
118  (1985)).  The  present  proposal, 
however,  would  allow  bank  holding 
companies  to  engage  only  in  consumer 
credit  reporting  activities,  rather  than 
credit  reporting  activities  concerning 
large  commercial  institutions.  Consumer 
related  activities  woidd  be  subject  to  the 
public  disclosure  and  other 
requirements  of  the  Fair  Credit 
Reporting  Act.  In  addition,  in  order  to 
address  the  possible  conflict  of  interest 
of  favoring  an  affiliate,  the  Board  is 
imposing  the  condition  that  a  credit 
bureau  shall  not  provide  preferential 
freatment  to  a  customer  of  an  affiliated 
financial  institution. 

Although  the  national  credit  reporting 
industry  consists  of  only  five  firms,  bank 
holding  company  entry  into  this  market 
need  not  have  an  anticompetitive  effect 
if  entry  is  on  a  de  novo  basis. 
Accordingly,  the  Board  would  carefully 
consider  an  application  to  acquire  one 
of  the  five  dominant  firms  under  the 
standards  in  the  BHC  Act  including 
whether  it  would  result  In  unfair 
competition,  undue  concentration  of 
resources,  conflicts  of  interest,  or  other 
adverse  effects. 

Accordingly,  the  Board  has 
determined  to  add  operation  of  a  credit 
bureau  to  Regulation  Y  subject  to  the 
above  noted  conditions. 


Armored  Car  Services.  The  Board 
proposed  to  amend  Regulation  Y  to 
authorize  bank  holding  companies  to 
provide  fully  insured  transportation  of 
cash,  securities,  and  valuables 
(primarily  between  commercial 
customers  and  financial  institutions) 
and  such  ancillary  services  as  coin 
wrapping,  change  delivery,  mail 
delivery,  payroll  check  cashing, 
servicing  of  ATMs  and  leasing  safes  to 
commercial  customers. 

This  activity  was  the  most 
controversial  of  the  activities  proposed, 
and  generated  the  most  negative 
comment  The  Board  received  numerous 
comments  against  adding  this  activity  to 
the  list  primarily  from  armored  car 
operators,  their  trade  associations,  and 
insurers  of  armored  car  operators. 

The  opponents  maintained  Uiat  the 
activity  is  not  closely  related  to  banking 
but  rather  is  essentially  a  fransportation 
activity  requiring  no  banking  expertise. 
The  opponents  noted  several  possible 
adverse  effects,  including  tying,  conflicts 
of  interest  liability  risk  for  losses  of 
valuables,  or  the  use  of  armored  car 
services  to  facilitate  illegal  branch 
banking.  A  large  number  of  these 
commenters  also  maintained  that 
approval  would  lead  to  unfair 
competition,  possibly  disrupting  the 
existing  level  of  service. 

The  Board  initially  proposed  adding 
this  activity  to  the  list  in  1971.  In  view  of 
the  adverse  comments  received  from  the 
industry  at  that  time  and  the  lack  of 
strong  interest  on  the  part  of  bank 
holding  companies,  the  Board  did  not 
issue  a  final  rule,  finding  the  evidence  in 
support  of  the  activity  to  be  insufficient 
However,  the  Board  stated  it  would 
consider  individual  applications  for  this 
activity.  To  date  the  Board  has  received 
no  bank  holding  company  applications 
for  armored  car  services. 

The  Board  received  many  comments 
from  bank  holding  companies 
expressing  generalized  support  for  the 
addition  of  armored  car  services  to  the 
Regulation  Y  list  along  with  the  other 
proposed  new  activities.  Only  a  few  of 
the  commenters  commented  specifically 
on  this  activity,  however,  or  indicated  a 
desire  to  engage  in  the  activity  in  the 
near  future. 

In  view  of  the  issue  raised  by  the 
comments  on  this  activity  and  the 
minimal  interest  by  bank  holding 
companies,  the  Board  has  decided  not  to 
add  the  activity  to  the  Regulation  Y  list 
at  this  time.  Titis  decision  will  not 
preclude  Board  consideration  of 
individual  applications  to  engage  in  the 
activity  under  section  4(c)(8)  of  the  Act 
however. 

Accordingly,  the  Board  will  continue 
its  present  policy  of  deferring  action  to 


add  armored  car  services  to  Regulation 
Y  pending  receipt  of  an  application  for 
the  activity.  The  Board  expresses  no 
opinion  as  to  whether  the  activity  would 
meet  the  National  Courier  test  and 
would  be  a  proper  incident  to  banking. 

Regulatory  Flexibility  Analyria — 
Paperworic  Reduction  Act 

llie  Board  has  certified  that  adoption 
of  this  amended  regulation  dealing  with 
permissible  activities  for  bank  holding 
companies  is  not  expected  to  have  a 
significant  economic  impact  on  small 
business  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq].  The  Board  is  required  by 
section  4(c)(8)  of  the  BHC  Act  12  U.S.C 
1843(c)(8),  to  determine  whether 
nonbanking  activities  are  closely  related 
to  banking  and  thus  are  permissible  for 
bank  holding  companies.  The  Board  is 
clarifying  the  scope  of  activities  it 
considen  to  be  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  with  Board 
approvaL  The  amended  regulation  does 
not  impose  different  or  more 
burdensome  requirements  than  the  prior 
regulation  for  applications  to  the  Board 
to  engage  in  such  activities.  By  clarifying 
the  scope  of  permissible  activities,  the 
amended  regulation  will  permit  certain 
additional  applications  to  qualify  for 
more  expeditious  processing  in  the 
regional  Federal  Reserve  Banks  under 
authority  delegated  by  the  Board.  12 
CFR  225.23. 

The  amended  regulation  imposes  no 
additional  information  collection 
requirements  and  imposes  no 
substantial  change  in  the  requirements 
for  applications  to  engage  in  nonbanking 
activities. 

List  of  Subjects  in  12  CFR  Part  225 

Banks,  Banking,  Federal  Reserve 
System,  Holding  companies.  Reporting 
and  recordkeeping  requirements. 

PART  225-{AMENDED] 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  5(b)  of  the  Bank  Holding 
Company  Act  of  1956,  as  amended  (12 
U.S.C.  1844(b)),  the  Board  is  amending 
12  CFR  Part  225  as  follows: 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Audiority:  12  U.S.C  1817(j)(13),  1818. 
1843(c)(8),  1844(b].  3106,  3106,  3907  and  3900. 

2.  Section  22S.25(b)  is  amended  by 
revising  paragraph  (13)  and  adding  new 
paragraphs  (19),  (20),  (21),  (22),  (23),  and 
(24)  to  read  as  follows: 
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(b)  *  •  * 

(13)  Real  estate  and  personal  property 
appnu'sing.  Performing  appraisals  of  real 
estate  and  tangible  and  intangible 
personal  property,  including  securities. 
•        *        •        •        « 

(19)  Investment  advice  on  financial 
futures  and  options  on  futures.  Providing 
investment  advice,  including  counsel, 
publications,  written  analyses  and 
reports,  as  a  futures  commission 
merchant  ("FCM")  authorized  pursuant 
to  paragraph  (b)(18)  of  this  section  or  as 
a  commodity  trading  advisor  ("CTA") 
registered  with  the  Commodity  Futures 
Trading  Commission,  with  respect  to  the 
purchase  and  sale  of  futures  contracts 
and  options  on  futures  contracts  for  the 
commodities  and  instnunents  referred  to 
in  paragraph  (b)(18)  of  this  section, 
provided  that  the  FCM  or  CTA: 

(i)  Doe*  not  trade  for  its  own  account 
except  for  the  purpose  of  hedging  a  cash 
position  in  the  related  government  security, 
bullion,  foreign  currency,  or  money  market 
instrument  and 

(ii)  Ijmits  its  advice  to  Hnancial  institutions 
and  other  financially  sophisticated  customers 
that  have  significant  dealings  or  holdings  in 
the  underlying  commodities,  securities,  or 
instruments. 

(20)  Consumer  financial  counseling. 
Providing  advice,  educational  courses, 
and  instructional  materials  to 
consumers  on  individual  Hnancial 
management  matters,  including  debt 
consolidation,  applying  for  a  mortgage, 
bankruptcy,  budjget  management,  tax 
planning,  retirement  and  estate 
planning,  insurance  and  general 
investment  management,  provided: 

(i)  Educational  materials  and  presentations 
used  by  the  counselor  may  not  promote 
specific  products  and  services; 

(ii)  The  counselor  advises  each  customer 
that  the  customer  is  not  required  to  purchase 
any  services  from  affihates;  and 

(iii)  The  counselor  does  not  obtain  or 
disclose  confidential  information  concerning 
its  customers  without  the  customer's  written 
consent  or  pursuant  to  legal  process. 

This  paragraph  does  not  authorize  the 
provision  of  advice  on  specific  products 
or  investments  or  the  provision  of 
portfolio  investment  advice  or  portfolio 
management,  which  are  authorized 
under  paragraph  (b)(3)  and  (4)(iii)  of  this 
section  subject  to  certain  fiduciary 
standards.  If  consumer  financial 
counseling  is  offered  by  a  company  that 
also  offers  securities  brokerage  services 
pursuant  to  paragraph  (b)(15)  of  this 
section,  the  brokerage  and  counseling 
services  must  be  provided  by  different 
personnel  and  in  separate  offices  or  in 
separate  and  distinctly  marked  areas. 


(21)  Tax  planning  and  preparation. 
Providing  individuals,  businesses,  and 
nonprofit  organizations  tax  planning 
and  tax  preparation  services,  including 
advice  and  strategies  to  minimize  tax 
liabilities,  and  the  preparation  of  tax 
forms,  provided: 

(i)  The  materials  used  by  the  tax  planner  or 
preparer  do  not  promote  other  specific 
products  and  services;  and 

(ii)  The  tax  planner  or  preparer  does  not 
obtain  or  disclose  confidential  information 
concerning  its  customers  without  the 
customer's  written  consent  or  pursuant  to 
legal  process. 

(22)  Check  guaranty  services. 
Authorizing  a  subscribing  merchant  to 
accept  personal  checks  tendered  by  the 
merchant's  customers  in  payment  for 
goods  and  services  and  purchasing  from 
the  merchant  validly  authorized  checks 
that  are  subsequently  dishonored, 
provided  that  the  check  guarantor  does 
not  discriminate  against  checks  drawn 
on  unaffiliated  banks. 

(23)  Operating  collection  agency. 
Collecting  overdue  accounts  receivable, 
either  retail  or  conunercial,  provided  the 
collection  agency: 

(i)  Does  not  obtain  the  names  of  customers 
of  competing  collection  agencies  from  an 
affiliated  depositoty  institution  that 
maintains  trust  accounts  for  those  agencies; 
and 

(ii)  Does  not  provide  preferential  treatment 
to  an  affiliate  or  a  customer  of  such  affiliate 
seeking  collection  of  an  outstanding  debt. 

(24)  Operating  credit  bureau. 
Maintaining  files  on  the  past  credit 
history  of  consumers  and  providing  that 
information  to  a  credit  grantor  who  is 
considering  a  boirower's  application  for 
credit,  provided  that  the  credit  bureau 
does  not  provide  preferential  treatment 
to  a  customer  of  an  affiliated  financial 
institution. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  October  30, 1986. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  88-24930  Rled  11-3-86:  8:45  am] 

MLUNG  CODE  8210-01-H 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

[Rev.  6:Amdt31] 

Small  Business  Investment  Companies 

agency:  Small  Business  Administration. 

action:  Final  rule  with  request  for 

comments. 


summary:  This  final  rule  makes 
technical  changes  in  the  regulations 
governing  the  cost  of  money  that  Small 


Business  Investment  Companies  may 
charge.  The  rule  substitutes  the  term 
"Debenture  Rate"  for  the  term  "FFB 
Rate"  in  the  definitional  section  of  the 
regulations  and  in  the  substantive 
regulation,  thus  tying  the  maximum 
permissible  cost  of  money  that  a  Small 
Business  Investment  Company  may 
charge  the  small  concerns  it  finances  to 
the  rate  established  on  Small  Business 
Investment  Company  debentures  in 
sales  to  the  public  from  time  to  time. 
dates:  Effective  November  4, 1986. 
Comments  by  January  5, 1987. 

ADDRESS:  Written  comments  may  be 
sent  to:  Robert  G.  Lineberry,  Deputy 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
1441  L  Street,  NW..  8th  Floor, 
Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT 

John  L.  Werner,  Director,  Office  of 
Investment,  U.S.  Small  Business 
Administration,  1441  L  St..  NW.,  Room 
810.  Washington,  DC  20416  (202)  653- 
6584. 

SUPPLEMENTARY  INFORMATION:  These 
changes  implement  section  18004  of  Pub. 
L.  99-272, 100  Stat.  82.  364  (April  7, 1986) 
which  adds  a  new  section  320  to  the 
Small  Business  Investment  Act 
removing,  as  of  October  1, 1986,  the 
authority  of  the  Federal  Financing  Bank 
to  purchase  debentures  issued  by  Small 
Business  Investment  Companies  and 
guaranteed  by  the  Small  Business 
Administration  (SBA).  Section  18005  of 
the  same  Pubic  Law  authorizes  SBA  to 
establish  a  mechanism  by  which 
certificates  of  interest  backed  by  trusts 
or  pools  of  guaranteed  debentures  may 
be  sold  to  the  public  and  requires  SBA 
to  take  certain  actions  regarding  the 
registration  and  conduct  of  such  sales. 
The  latter  statutory  directive  was 
implemented  by  regulations  published, 
and  effective,  Jime  12, 1986.  51  FR  21484. 
Since  the  debentures  of  Small  Business 
Investment  Companies  will  no  longer  be 
sold  to  the  Federal  Financing  Bank,  it  is 
necessary  to  amend  the  present  Cost  of 
Money  regulation,  which  refers  to  the 
interest  rate  charged  by  the  Federal 
Financing  Bank.  Accordingly,  references 
to  the  "FFB  rate"  now  appearing  in  the 
regulations  governing  Small  Business 
Investment  Companies  (13  CFR  Part  107) 
will  be  replaced  by  references  to  the 
rate  of  interest  on  debentures  which  are 
pooled  and  which  pool  certificates  are 
sold  to  the  public  with  SBA's  guarantee. 
The  underlying  principle  of  the 
regulations— that  the  Cost  of  Money  to  a 
small  concern  should  bear  a  relationship 
to  the  current  cost  of  ten-year  money  to 
Licensees — remains  unchanged. 
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Executive  Order  12291,  Regulatory 
Flexibility  and  Paperwork  Management 

For  the  purposes  of  compliance  with 
E.0. 12291  of  February  17, 1981,  SBA 
hereby  certifies  that  this  regulation  does 
not  constitute  a  major  rule  for  purposes 
of  Executive  Order  12291.  The  annual 
effect  of  this  rule  on  the  economy  will  be 
less  than  $100  million.  This  rule  will  not 
result  in  a  major  increase  in  costs  or 
price  to  consumers,  individual 
industries.  Federal,  State,  and  local 
government  agencies  or  geographic 
regions,  or  significant  adverse  effects  on 
foreign  or  domestic  competition, 
employment,  investment,  productivity  or 
innovation,  or  on  the  ability  of  U.S.- 
based  businesses  to  compete  with 
foreign-based  businesses  to  compete  in 
domestic  or  export  markets. 

For  the  purposes  of  compliance  with 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq..  SBA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Under  present  regulations,  user 
fees  paid  by  a  Small  Business 
Investment  Company  are  not  to  be 
considered  in  determining  the  FFB  rate, 
with  respect  to  which  the  Cost  of  Money 
ceiling  is  fixed,  and  this  exclusion  will 
not  be  affected.  Guaranty  fees,  if  any, 
paid  by  a  Small  Business  Investment 
Company  will  also  be  excluded  from 
computation  of  the  Debenture  rate,  with 
respect  to  which  the  Cost  of  Money 
ceiling  will  henceforth  be  fixed.  Also, 
this  change  in  the  regulation  will  not 
result,  in  and  of  itself,  in  a  change  in  the 
rate  of  interest  that  small  business  will 
pay  to  an  SBIC  or  have  a  financial 
impact  upon  a  given  SBIC. 

SBA  certifies  that  there  is  good  cause 
to  find  that  the  solicitation  of  public 
comment  prior  to  the  effective  date  of 
the  rule  is  impracticable  under  the 
circumstances.  5  U.S.C.  553{b)(B).  The 
rule  is  made  necessary  by  the  statutory 
termination  as  of  October  1, 1986  of  the 
Federal  Financing  Bank's  authority  to 
purchase  debentures  issued  by  Small 
Business  Investment  Companies. 
Nevertheless,  comments  are  invited  and 
will  be  considered  for  possible  revision 
of  this  regulation. 

There  is  no  alternative  to  this 
regulation  that  would  have  less 
economic  impact  or  be  less  costly  to 
small  business.  This  regulation  does  not 
duplicate,  overlap,  or  conflict  with  any 
existing  Federal  Rules. 

This  regulation  contains  no  reporting 
requirements  that  are  subject  to 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35). 


List  of  Subjects  in  13  CFR  Part  107 

Small  business  investment  companies. 
Regulations,  Definitions,  Operational 
requirements.  License,  Borrowing  of 
licensee.  Financing  of  small  concerns. 
General  provisions,  Equity  capital. 
Guarantees  and  commitments, 
Management  service,  Control  of 
licensee,  Lawful  operations.  Restricted 
activities,  Prohibitions,  Examinations, 
Accounts,  Records  of  reports. 
Compliance,  Exemptions. 

PART  107--{AMENDED] 

Accordingly,  13  CFR  Part  107  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Authority:  Sec.  308(c),  72  Stat.  694,  as 
amended  (15  U.S.C.  687(c)):  sec.  312,  78  Stat. 
147  (15  U.S.C.  687d);  sec.  315.  80  Stat.  1364  (15 
U.S.C.  687g). 

9107.3    [AmeiKted] 

2.  By  inserting  after  the  definition  of 
"Corporate  Licensee"  in  §  107.3  the 
following  definition: 

***** 

Debenture  Rote.  "Debenture  rate" 
means  the  interest  rate,  as  published 
from  time  to  time  in  the  Federal  Register 
by  SBa,  for  ten  year  debentures  issued 
by  Licensees  and  funded  through  public 
sales  of  certificates  bearing  SBA's 
guarantee.  User  or  guarantee  fees,  if 
any,  paid  by  a  Licensee  are  not 
considered  in  determining  the  Debenture 
rate. 


3.  By  removing  the  definition  of  FFB 
Rate  in  S  107.3. 

§107.302    [Amended] 

4.  By  revising  paragraphs  (a)  through 
(c)  and  republishing  the  introductory 
text  of  the  section  in  §  107.302  to  read 
as  follows: 

§  107.302    Cost  of  Money;  Loans  and  Debt 
Securities. 

Subject  to  lower  ceilings  prescribed 
by  local  law.  Cost  of  Money  on  Loans 
and  Debt  Securities  shall  not  exceed  the 
following: 

(a)  Loans.  (1)  If  the  current  Debenture 
Rate  is  8  percent  per  anniun  or  lower. 
Cost  of  Money  shall  not  exceed  15 
percent. 

(2)  If  the  current  Debenture  Rate  is  in 
excess  of  8  percent  per  annum.  Cost  of 
Money  shall  not  exceed  the  sum  of  the 
current  Debenture  Rate  plus  7 
percentage  points,  but  rounded  off  to  the 
next  lowest  eighth  of  one  percent. 

(b)  Debt  securities.  (1)  If  the  current 
Debenture  Rate  is  8  percent  per  annum 
or  lower.  Cost  of  Money  shall  not 
exceed  14  percent. 


(2)  If  the  current  Debenture  Rate  is  in 
excess  of  8  percent  per  annum.  Cost  of 
Money  shall  not  exceed  the  sum  of  the 
current  Debenture  Rate  plus  6 
percentage  points,  but  rounded  off  to  the 
next  lowest  eighth  of  one  percent 

(c)  Ceiling  on  specific  financing.  The 
maximum  Cost  of  Money  on  any  specific 
Financing  shall  be  determined  with 
reference  to  the  Debenture  Rate  in  effect 
at  the  time  of  first  disbursement,  or 
when  a  legally  binding  written 
commitment  was  issued  ("current 
Debenture  Rate"),  whichever  shall  first 
occur.  A  fluctuating  interest  rate  is 
nevertheless  subject  to  the  maximum 
Cost  of  Money  limitation  in  effect  at  the 
time  or  commitment  or  of  first 
disbursement  if  no  legally  binding 
written  commitment  was  issued. 
*        •        •        *        « 

(Catalog  of  Federal  Domestic  AsBtstance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  October  16. 1986. 
Charles  L.  Heatheriy, 
Acting  Administrator. 
[FR  Doc.  86-24858  Filed  11-3-86:  8:45  am] 

BIUJNG  CODE  MtZS-OIHI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  76-GL-22;  Amendment  39- 
5454] 

Airworthiness  Directives;  Bellanca 
Aircraft,  Models  17-30, 17-30A,  17-31, 
and  17-31A,  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  76-23-03, 
Amendment  39-2772,  applicable  to 
certain  Bellanca  Models  17-30, 17-30A, 
17-31,  «nd  17-31A  airplanes  by  changing 
the  inspection  intervals  for  the  affected 
airplanes  to  intervals  not  to  exceed  100 
hours  time-in-service  or  the  next  annual 
inspection,  whichever  occurs  first. 
Additionally,  this  amendment  adds  a 
specific  reference  to  inspect  the  tailpipe 
support.  Reports  have  been  received  of 
engine  power  loss  and  of  a  subsequent 
accident  due  to  exhaust  system  failure 
in  which  AD  76-23-03  was  complied 
with  within  the  last  50  hours  but  over 
three  years  calendar  time  had  elapsed. 
Also,  the  NTSB  has  reconunended 
inspection  of  the  tailpipe  support 
because  its  failure  can  contribute  to 
exhaust  system  problems.  This  action  is 
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neoessaiy  to  detect  failures  of  exhaust 
•y«teiB  oonponents  on  the  affected 
aiipianes. 

OATtt:  Effe<Uive  Date:  November  7, 
1966. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

AOORESS:  A  copy  of  the  background 
information  relating  to  this  action  is 
contained  in  the  Rules  Docket,  Office  of 
the  Regional  Counsel.  Room  1558,  601 
East  12th  Street.  Kansas  City,  Missouri 
6410& 

FON  FURTHER  INFORMATION  CONTACT: 

Mr.  Ty  Krolicki.  FAA,  Chicago  Aircraft 
Certification  Office,  ACE-140C,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018;  Telephone  (312)  694-7032. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  76-23-03 
Amendment  39-2772.  applicable  to 
certain  Bellanca  Models  17-30. 17-30A, 
17-31,  and  17-31A  airplanes  requires 
inspection  and  replacement  as 
necessary  of  the  exhaust  systems.  A 
recent  accident  has  highli^ted  the  fact 
that,  because  some  of  these  airplanes 
are  flown  infrequently,  the  time  interval 
between  100  hour  time  in  service 
inspections  may  span  several  years.  In 
September  1985,  the  left  exhaust  muffler 
of  a  Bellanca  Model  17-30A  airplane 
failed  at  the  outlet,  permitting  the 
exhaust  gases  to  bum  the  magneto 
wiring  resulting  in  power  loss  and  a 
subsequent  accident.  AD  76-23-03  had 
been  complied  with  in  August  1982; 
however,  no  subsequent  comparable 
inspections  of  the  exhaust  system  had 
been  accomplished  because  the  airplane 
had  only  accumulated  50  flight  hours 
since  the  previous  inspection 
Additional  reports  document  similar 
problems  with  the  exhaust  systems  of 
these  models  of  Bellanca  airplanes.  Long 
periods  of  nonuse  may  allow  corrosion 
to  develop  causing  the  ball  joint 
between  the  tailpipe  and  muffler  to 
seize,  resulting  in  undue  stress  on  the 
exhaust  system. 

The  FAA  is  revising  AD  76-23-03  by 
changing  the  frequency  of  the  required 
inspection  from  "intervals  not  to  exceed 
100  hours  time-in-service"  to  "intervals 
not  to  exceed  100  hours  time-in-service 
or  the  next  annual  inspection,  whichever 
occurs  first."  In  addition,  the  AD  is 
being  revised  to  add  a  specific  reference 
to  the  tailpipe  support  because  failure  of 
this  component  may  have  been  a  causal 
factor  in  some  of  the  exhaust  system 
failures.  If  the  tailpipe  assemblies  are 
not  free  to  move  at  the  ball  joints,  the 
bending  stress  created  by  the  tailpipe 
and  resonator  can  break  the  welded 
muffler  outlet. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 


likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  the 
AD  revision  is  being  issued.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  Section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Polices  and  Procedures 
(44  FR  11034;  FebpAty  26, 1979).  If  this 
action  is  subseqnently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  oontacting  the  Rules 
Docket  under  the  caption  "ADDRESSES" 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39- 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

Adoption  of  the  Amendment 
PART  39— (AMENDED) 

Accordingly,  pnirsuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354[a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  AD  76-23-03, 
Amendment  39-2772,  as  follows:  Revise 
the  compliance  paragraphs  to  read: 

For  airplanes  with  200  or  more  hours  time 
in  service  on  the  effective  date  of  this  AD, 
compliance  is  required  within  the  next  10 
hours  time  in  service  and  thereafter  at 
intervals  not  to  exceed  100  hours  time  in 
service  or  the  next  annual  inspection, 
whichever  occurs  first 

For  airplanes  with  less  than  200  hours  time 
in  service  on  the  effective  date  of  this  AD 
compliance  is  required  before  the 
accumulation  of  210  hours  time  in  service  and 
thereafter  at  intervals  not  to  exceed  100  hours 


time  in  service  or  the  next  annual  inspection, 
whichever  occurs  first. 

Revise  the  first  sentence  of  paragraph 
(A)  to  read  as  follows: 

Visually  inspect  the  muffler  and  tailpipe 
assemblies  for  cracks  paying  particular 
attention  to  the  ball  joint  welds,  the  outlets  of 
the  muffler  and  resonator,  and  the  support  for 
the  tailpipe  assembly. 

This  amendment  becomes  effective 
November  7. 1986. 

This  amendment  revises  AD  76-23-03. 
Amendment  39-2772. 

Issued  in  Kansas  City,  Missouri,  on 
October  23, 1986. 
T.R.  Beckloff,  Jr., 

Acting  Director.  Central  Region. 

[FR  Doc.  86-24836  Filed  11-3-86:  8:45  am] 

niXING  CODE  4910-1»4I 


14  CFR  Part  39        I 

[Docket  No.  86-CE-50-AO;  Adt  39-5453] 

Airworthiness  Directives;  Cessna 
Models  208  and  20aA  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


summary:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  88-0&-08 
applicable  to  all  Cessna  Model  208  and 
208A  airplanes.  AD  86-09-08  requires 
the  installation  of  warning  placards  and 
temporary  revision  of  the  emergency 
procedures  in  the  Pilot's  Operating 
Handbook  and  Airplane  Flight  Manual 
(POH/AFM).  This  siqierseding  action 
requires  the  installation  of  a  ^el 
selector  valve  position  warning  system 
and  modification  of  die  low  fuel  level 
transmitter  retention  nuts.  Reports  have 
been  received  of  forced  landings  which 
are  attributed  to  fuel  starvation  due  to 
attempting  takeoff  with  both  wing  fuel 
tank  selectors  in  the  "off"  position.  This 
action  will  preclude  fuel  starvation 
caused  by  the  fuel  selector  valves 
remaining  in  the  "ofT  position. 

DATES:  Effective  data:  November  7. 1986. 

Compliance:  Required  by  December 
31, 1986,  unless  abeady  accomplished. 

ADDRESSES:  Cessna  Caravan  Service 
Bulletin  Number  CAB  86-8  dated 
October  10, 1986.  applicable  to  this  AD 
may  be  obtained  from  Cessna  Aircraft 
Company.  Customer  Services.  Post 
Office  Box  1521.  Wichita.  Kansas  67201. 
A  copy  of  this  information  is  also 
contained  in  the  Rules  Docket.  FAA. 
Office  of  the  Regional  Counsel.  Room 
1558.  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  O.  Pendleton,  FAA,  Aircraft 
Certification  Office,  ACE-140W,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4427. 
SUPPLEMENTARY  INFORMATION:  AO  88- 
09-08,  Amendment  39-5308,  applicable 
to  Cessna  Models  208  and  208A 
airplanes  was  published  in  the  Federal 
Register  on  May  12, 1986  (51  PR  17322). 
This  AD  was  prompted  by  reports  of 
engine  power  loss  from  fuel  starvation 
with  subsequent  forced  landings  due  to 
both  fuel  selector  valves  remaining  in 
the  "off"  position  during  operation.  AD 
86-09-08  requires  installation  of  warning 
placards  and  revision  to  the  Pilot's 
Operating  Handbook  and  Airplane 
Flight  Manual  fuel  system  emergency 
procedures.  This  was  interim  action 
until  a  permanent  design  could  be 
developed.  Subsequently,  FAA 
published  NPRM  Docket  No.  86-CE-13- 
AD  on  {une  5, 1986,  in  the  Federal 
Register  (51  FR  20495)  which  proposed  a 
modification  of  the  Cessna  Models  208 
and  208A  airplanes  fuel  system  by 
adding  frangible  safety  wire  to  secure 
the  wing  fuel  tanks  selector  valves  in 
the  "on"  position.  In  addition,  the 
proposal  would  have  required 
instructional  placards  and  revision  to 
the  Pilot's  Operating  Handbook  and 
Airplane  Flight  Manual  on  these  model 
aircraft.  Subsequent  to  the  issuance  of 
this  NPRM  the  FAA  received  comments 
suggesting  an  alternate  solution  would 
be  more  appropriate.  Based  on  these 
conunents  the  manufacturer  developed  a 
fuel  selector  warning  system 
modification  as  described  in  Cessna 
Bulletin  CAB  86-8  dated  October  10. 
1986,  which  will  preclude 
mismanagement  of  the  fuel  system. 

This  modification  provides  "FUEL 
SELECT  OFF'  annunciator  light  and 
warning  horn  designed  to  alert  the  pilot 
or  crew  if  both  fuel  tank  selector  valves 
are  off  before  engine  start,  if  either  fuel 
tank  selector  valve  is  off  during  engine 
start,  or  if  one  fuel  tank  selector  valve  is 
off  in  flight  and  the  fuel  level  in  the  tank 
being  used  drops  below  25  gallons. 

In  addition,  the  manufacturer 
developed  a  modification  to  assure 
adequate  security  of  the  low  fuel  level 
transmitters  as  described  in  Cessna 
Bulletin  CAB  86-26,  dated  September  5, 
1986.  This  change  will  improve  the 
reliability  of  the  fuel  selector  warning 
system  by  securing  the  low  fuel 
transmitter  retention  by  adding  a  lock 
washer  to  the  transmitter  in  the  fuel 
reservoir  and  applying  sealer  on  the 
transmitter  nut  in  each  wing  tank. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 


likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  the 
FAA  is  issuing  an  AD  applicable  to 
Cessna  Model  208  and  208A  airplanes 
which  will  require  the  fuel  selector 
warning  system  modification  as 
described  in  Cessna  Bulletin  CAB  86-8 
dated  October  10, 1986,  and  the  low  fuel 
transmitters  nut  retention  modification 
as  described  in  Cessna  Bulletin  CAB  86- 
26.  dated  September  5, 1985.  As  part  of 
this  rulemaldng  AD  86-09-08  wiU  be 
superseded.  In  addition,  this  action 
withdraws  NPRM  Docket  No.  86-CE-13- 
AD  since  the  actions  proposed  therein 
are  no  longer  valid. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  pubHc  procedure  hereon 
are  impractical  and  contrary  to  the 
public  interest,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  luider 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034;  February  28, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "ADDRESSES" 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft  Safety. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegat(!d  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39.13  of  Part  39  of  the 
FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  lOeKg]  (Revised.  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Aniendedl 

2.  By  adding  the  following  new  AD. 


:  Applies  to  Models  208  and  208A 
(Serial  Number*  20800001  tiini  20800105) 
airplanes  certificated  in  any  category. 
Compliance:  Required  by  December  31. 
1986.  iinleu  already  accomplished. 

To  prevent  fuel  starvation  during  takeoff 
due  to  improper  positioning  of  the  wing  fuel 
tank  selectors,  accomplish  the  following: 

(a)  For  Models  206  and  ZOSA  (Serial 
Numbers  20800001  through  20800105) 
airplanes,  install  the  Cessna  fiiel  selector 
warning  system,  revise  the  POH/AFM.  and 
perform  all  required  system  checks,  as 
described  in  Cessna  Bulletin  CAB  86-8  dated 
October  la  1986. 

(b)  For  Models  208  alia  206A  (Serial 
Numbers-20800001  through  20600063) 
airplanes,  modify  the  low  fuel  level 
transmitter  supports  as  described  in  Cessna 
Bulletin  CAB  86-26.  dated  September  5. 1986. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  diis  AD 
may  be  accomplished. 

(d)  An  equivalent  method  of  compliance 
with  this  AD  may  be  approved  by  die 
Manager,  Aircraft  Certification  Office,  FAA. 
1801  Airpori  Road,  Room  100,  Mid-Continent 
Airport  Wichita,  Kansas  67209. 

All  persons  affected  by  this  AD  may  obtain 
copies  of  the  dociunents  referred  to  herein 
upon  request  to  Cessna  Aircraft  Company, 
Customer  Services.  Post  Office  Box  1521, 
Wichita,  Kansas  67201;  or  FAA.  Office  of  the 
Regional  Counsel.  Room  1556, 601  East  12th 
Street  Kansas  City,  Missouri  64106. 

This  action  supersedes  AD  86-09-08, 
Amendment  39-5306,  pubhshed  May  12, 
1986  (51  FR  17322)  and  withdraws 
NPRM  Docket  Number  86-CE-13-AD 
published  June  5, 1966  (51  FR  20495). 

This  amendment  becomes  effective  on 
November  7, 1986. 

Issued  in  Kansas  City,  Missouri  on  October 
23.1986. 
T.R.Beckloff, 

Acting  Director,  Centra]  Region. 
[FR  Doc.  86-24829  Filed  11-3-88;  8:45  am] 

BILUNQ  CODE  4S10-tS« 


14  CFR  Part  39 

[Docket  Na  8&-CE-22-AO; 

5452] 


AiMndment  39~ 


Airworthiness  Directives;  Pllatus 
Brltten-Nonnan  Limited.  Ilodels  BN-2 
and  BN-2A  Islander  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Pilatus  Britten-Norman 
Limited  (PBN),  Models  BN-2  and  BN-2A 
Islander  Series  airplanes  which  requires 
rectifying  defects  found  in  the  elevator 
mass  balance  for  aircraft  in  service,  and 
elevator  spares.  Instances  have  been 
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reported  of  the  internal  lead  balance 
weights  becoming  loose  and  even 
detaching  from  its  bond  to  the  steel 
mounting  case  in  the  nose  of  the 
elevator  horn.  This  shift  in  the  elevator 
balance  may  induce  high  amplitude 
vibrations,  excessive  control  system 
wear,  loss  of  control  and  possible 
catastrophic  flutter.  This  AD  will  detect 
the  loose  balance  weights  and  restore 
the  correct  elevator  balance  before  any 
of  the  undesired  oscillations,  flutter  or 
control  system  wear  occurs. 
DATES:  Effective  date:  December  8. 1986. 
Compliance:  Required  within  the  next 
100  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD. 

ADDRESSES:  Pilatus  Britten-Norman 
Limited,  Mandatory  Service  Bulletin 
(MSB)  No.  BN-2/SB.113,  Issue  2  dated 
April  14, 1986,  and  recommended 
Service  Bulletin  (S/B)  BN-2/SB.113, 
Issue  1  dated  February  1, 1978, 
applicable  to  this  AD  may  be  obtained 
from  Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  England.  A 
copy  of  this  information  is  also 
contained  in  the  Rules  Docket,  FAA, 
Office  of  the  Regional  Counsel.  Room 
155a  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACr 

Mr.  Ted  Ebina,  Aircraft  Certification 
Staff,  AEU-100.  Europe.  Africa  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy.  Brussels,  Belgium;  Telephone 
513.38.30:  or  Mr.  Harvey  A.  Chimerine, 
FAA,  ACE-109,  601  East  12th  Street. 
Kansas  City.  Missouri  64106;  Telephone 
(816)  374-6932. 

SUPPtXMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  an  inspection  of  the  elevator 
horn  balance  weight,  for  cracks, 
looseness,  corrosion  and  repair  by 
incorporating  Modification  NB/M/990 
on  certain  Pilatus  Britten-Norman  BN-2 
airplanes  was  published  in  the  Federal 
Register  on  August  7, 1986.  51  FR  28386. 
The  proposal  resulted  from  reports  on 
Pilatus  Britten-Norman  Limited  Models 
BN-2  and  BN-2A  Islander  Airplanes,  of 
elevator  vibration,  caused  by  the 
internal  lead  balance  weight  becoming 
detached  from  its  bond  to  the  steel 
mounting  case  forming  the  outer  skin  of 
the  balance  in  the  nose  of  the  elevator 
horn.  The  initial  construction  of  this 
assembly  involves  casting  the  lead 
directly  into  the  steel  case,  resulting  in  a 
close  fit  and  adhesion  of  the  lead  to  the 
steel.  In  some  cases,  due  to  cooling  and 
contraction  of  the  two  dissimilar  metals, 
the  lead  became  free  from  its  steel 
holder,  vibrated  and  deformed  allowing 
ingress  of  moisture  to  cause  corrosion  of 
the  steel  case  and  has  caused  excessive 


vibrations  of  the  elevator.  As  a  result 
the  manufacturer  recommended  the 
incorporation  of  Modification  NB/M/ 
990,  as  specified  in  Issue  1  of  S/B.113 
dated  February  1, 1978.  Recent  service 
difficulty  reports  indicate  that  the 
problem  still  persists  on  aircraft  that  did 
not  incorporate  Modification  NB/M/990. 
Consequently  Pflatus  Britten-Norman 
has  re-issued  S/B  BN-2/SB.113  as 
Mandatory  S/B  BN-2/SB.113.  Issue  2 
dated  April  14. 1986.  which  will  defect 
the  loose  balance  weights  and  restore 
the  correct  elevator  balance  before  any 
undesired  failures  or  vibrations  occur, 
on  both  installed  and  spare  elevators. 
The  United  Kingdom  Civil  Aviation 
Authority  (CAA-UK),  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  the  United  Kingdom, 
classified  this  BN-2/SB.113,  Issue  2 
dated  April  14. 1B86.  in  addition  to  S/B 
BN-2/SB.113.  Issue  1  dated  February  1. 
1978,  and  the  actions  recommended 
therein  by  the  manufacturer  as 
mandatory  to  assure  the  continued 
airworthiness  of  the  affected  airplanes. 

On  airplanes  operated  under  the 
United  Kingdom  registration,  this  action 
has  the  same  effect  as  an  AD  on 
airplanes  certified  for  operation  in  the 
United  States.  The  FAA  relies  upon  the 
certification  of  the  CAA-UK  combined 
with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
informatioiwelated  to  the  issuance  of 
BN-2/SB.113.  Issue  2  dated  April  14, 
1986.  in  addition  to  S/B  BN-2/SB.113, 
Issue  1  dated  February  1, 1978,  and  the 
mandatory  classification  of  this  Service 
Bulletin  by  the  CAA-UK  and  concluded 
that  the  condition  addressed  by  BN-2/ 
SB.113,  Issue  2  dated  April  14, 1986,  in 
addition  to  S/B  BN-2/SB.113,  Issue  1 
dated  February  1. 1978,  was  an  unsafe 
condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  FAR  to 
include  an  AD  on  this  subject. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  FAA  has  determined  that  this 
regulation  involves  100  airplanes  at  an 
approximate  one-time  cost  of  $70  for 


each  airplane.  The  total  cost  is 
estimated  to  be  $7,000  to  the  private 
sector. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
2. 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §39.13  of  Part  39  of  the 
FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1854(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Pilatus  Britten-Nonnaii  Limited:  Applies  to 
Pilatus  Britten-Norman  Limited  (PBN) 
Models  BN-2  and  BN-2A  Islander 
airplanes  certificated  in  any  category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished  by 
incorporation  of  Modifiaation  NB/M/990  as 
noted  in  Britten-Norman  Service  Bulletin  (8/ 
B]  No.  BN.2/SB.113.  Issue  2,  dated  April  14. 
1986. 

To  prevent  undesirable  oscillations,  flutter 
or  control  system  wear,  accomplish  the 
following: 

(a)  Shake  the  elevator  and  aurally  (by  ear) 
determine  if  the  mass  balance  weight  is 
loose.  Examine  for  any  sign  of  movement,  i.e.. 
rust  marks  or  grey  lead  deposits.  In  cases  of 
uncertainty  drill  a  small  hole  (5/32  in.  dia)  in 
the  lower  case  and  insert  a  probe  to  feel  for 
lead  movement.  Alternatively  dismantle  the 
trimming  weight  assembly  by  removal  of  the 
blind  riveted  end  covers  and  by  removing  the 
balance  discs  (note  position  and  sequence  for 
re-assembly). 
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(1)  If  a  loose  balance  weight  is  found  prior 
to  further  flight,  accomplish  the  following: 

(!)  Remove  the  elevator; 

(ii)  Drill  out  rivets,  remove  the  trim  weight 
assembly  and  detach  the  complete  case  from 
the  tip  rib. 

(iii)  Lift  out  the  profiled  lead  block. 

(iv)  Clean  the  case  internally  to  remove 
any  corrosion  by  the  use  of  emery  cloth.  Keep 
clean;  do  not  wipe  with  oily  or  greasy  rag  or 
bond  of  adhesive  will  be  impared. 

(v)  Clean  the  lead  block  to  obtain  a 
corrosion  free  face  to  the  steel  case  and 
permit  free  Ht  into  the  case  with  an 
approximate  0.020  in.  to  0.030  in.  clearance. 

(vi)  Prepare  and  apply  a  quantity  of  3M's 
EC22ie  epoxy  adhesive  to  the  case  and  press 
in  the  weight  to  obtain  a  layer  of  adhesive  all 
around  to  fill  the  gap  between  the  case  and 
lead.  Allow  to  cure  approximately  12  hours  at 
60'  to  65  'F  and  re-assemble  to  the  elevator 
structure. 

(vi!)  Re-assemble  trim  weights  and  check 
elevator  balance,  adjust  trim  weights  if 
necessary  to  restore  CAA-UK  approved 
manufacturer's  correct  balance. 

Note. — EC2216  may  be  substituted  by 
similar  "low  flow"  epoxy  adhesive  provided 
that  the  gap  can  be  adequately  sealed. 

{2)  If  no  defect  is  found,  reassemble  and 
return  the  airplane  to  service. 

(b)  Aircraft  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  this  AD  can  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AX)  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  ACE- 
100,  Europe,  Africa,  and  Middle  East  OfHce, 
FAA,  c/o  American  Embassy,  1000  Brussels, 
Belgium. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents, 
referred  to  herein  upon  request  to 
Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight.  England;  or 
FAA,  Office  of  the  Regional  Counsel. 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

This  amendment  becomes  efTective  on 
December  8, 1986. 

Issued  in  Kansas  City,  Missouri,  on 
October  23, 1988. 
T.R.  Bflckloff. 

Acting  Director.  Central  Region. 
(FR  Doc.  86-24833  Filed  11-3-86:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  307 

Regulations  Under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986 

agency:  Federal  Trade  Commission. 
action:  Notice  of  final  rulemaking. 

summary:  On  February  27, 1986,  the 
President  signed  into  law  the 
Comprehensive  Smokeless  Tobacco 


Health  Education  Act  of  1986 
(Smokeless  Tobacco  Act).  The 
Smokeless  Tobacco  Act  requires,  among 
other  things,  that  manufacturers, 
packagers,  and  importers  of  smokeless 
tobacco  display  health  warnings  on  their 
packaging  and  in  most  of  their 
advertising  and  submit  plans  to  the 
Commission  specifying  the  method  used 
to  rotate,  display,  and  distribute  the 
required  health  warnings.  On  July  3, 
1986,  the  Commission  pubUshed  a  notice 
of  rulemaking  (51  FR  24375  (1986)]  that 
proposed  regulations  to  implement  these 
aspects  of  the  Smokeless  Tobacco  Act. 
Written  conunents  were  invited  imtil 
August  4, 1986.  However,  on  July  28, 
1986,  the  Commission  extended  the 
deadline  for  comments  until  August  18, 
1986  (51  FR  26903  (1986)).  Approximately 
110  comments  were  received  and  placed 
on  the  public  record.  In  addition,  the 
Commission  received  three  sets  of 
physical  exhibits  consisting  of  mockups 
of  advertisements  with  warnings  in  a 
variety  of  sizes  and  formats  that  were 
also  placed  on  the  rulemaking  record. 
This  notice  contains  the  statement  of 
basis  tmd  purpose  for  the  regulations 
implementing  the  Smokeless  Tobacco 
Act  and  the  text  of  the  final  regulations. 
EFFECTIVE  DATES.  These  regulations 
(with  the  exception  of  §  5  307.4(c), 
307.10,  and  307.11,  which  involve  the 
submission  of  plans)  are  effective 
February  27, 1987.  Sections  307.4(c). 
307.10,  and  307.11  are  effective 
December  19. 1986. 

ADDRESS:  Requests  for  copies  of  the 
regulations  and  the  statement  of  basis 
and  purpose  should  be  sent  to  Public 
Reference  Branch.  Room  130,  Federal 
Trade  Commission.  6th  and 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  S.  Warder,  (202)  376-8648  or 
Donald  G.  D'Amato,  (202)  376-8617, 
Federal  Trade  Commission,  6th  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580. 

List  of  Subjects  in  16  CFR  Part  307 

Health  warnings.  Smokeless  tobacco. 
Trade  practices. 
SUPPLEMENTARY  MFORMATION: 
Statement  of  Basis  and  Purpose 

I.  Introduction 

II.  The  Regulations 

A.  Terms  Defined  (Section  307.3) 

B.  Prohibited  Acts  (Section  307.4) 

1.  Point-of-Sale  Materials  and  Utilitarian 
Objects 

2.  Barmers 

3.  Exemption  Procedure 

4.  Miscellaneous  Changes 

C.  Label  Disclosures  (Section  307.6] 

1.  Prominence  of  Designated  Surfaces 


2.  Conspicuousness  of  the  Format 

3.  Legibility  of  the  Type 

4.  Sufficiency  of  the  Color  Contrast 

D.  Print  Advertising  Disclosures  (Section 
307.7) 

1.  Conspicuousness  of  the  Warnings 

2.  Description  of  the  Circle  and  Arrow 

3.  Miscellaneous  Changes 

E.  Audiovisual  and  Audio  Advertising 
Disclosures  (Section  307.8) 

F.  Cooperative  Advertising  (Section  307.9) 
III.    Regulatory  Flexibility  Act 

rv.    Paperwork  Reduction  Act 
V.    Effective  Dates 

STATEMENT  OF  BASIS  AND 
PURPOSE 

I.  Introduction 

Hie  Smokelfss  Tobacco  Act  was 
enacted  by  Congress  for  the  express 
purpose  of  providing  for  pubUc 
education  concerning  the  health 
consequences  of  using  smokeless 
tobacco  products.*  Among  other  things, 
the  Smokeless  Tobacco  Act  requires 
that  1  year  after  the  date  of  enactment 
manufacturers,  packagers,  and 
importers  of  smokeless  tobacco 
products  include  health  warnings  on 
their  packages  and  advertising  (with  the 
exception  of  outdoor  billboards).  Hie 
Smokeless  Tobacco  Act  also  directs  the 
Conmiission  to  issue  regulations  that 
implement  the  requirements  for  the 
display  of  health  warnings  in  the 
labeling  and  advertising  of  smokeless 
tobacco  products  and  the  submission  of 
plans  specifying  the  method  used  to 
rotate,  display,  and  distribute  the 
required  health  warnings. 

On  July  3, 1986,  the  Commission 
published  a  notice  announcing  proposed 
regulations  issued  by  the  Commission 
pursuant  to  the  Smokeless  Tobacco 
Act.*  The  Commission  invited 
comments  on  all  aspects  of  the  proposed 
regulations,  and  in  addition  solicited 
comments  on  a  nimiber  of  specific  issues 
related  to  the  proposed  regiilations. 
When  the  proposed  regulations  were 
originally  published  for  comment,  the 
notice  required  comments  to  be 
submitted  on  or  before  August  4, 1986.  In 
response  to  requests  for  a  30-day 
extension  by  the  Massachusetts 
Department  of  Public  Health  and  the 
Coalition  on  Smoking  OR  Health,'  the 
Commission,  however,  extended  the 
deadline  for  comments  until  August  18, 
1986.  The  Commission  received  110 
comments  in  response  to  the  invitation 
to  comment,  which  were  placed  on  the 
public  record.*  The  Commission  also 


>  Pub.  L  No.  99-252. 100  Stal.  30  (1986)  to  be 
codified  at  15  VS.C.  4401  el  seq. 
'  51  FR  24375  (1986). 
'  51  FR  28803  (1966) 
♦  Comm'n  Pub.  Docket  No.  209-52. 
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received  three  sets  of  physical  exhibits 
consisting  of  mockups  of  advertisements 
in  a  variety  of  sizes  and  formats  that 
were  placed  on  the  rulemaking  record. 
In  addition,  acetates  prepared  by  staff 
consisting  of  thirteen  circles  and  arrows 
in  different  sizes  were  placed  on  the 
public  record  in  October. 

H  The  Regulations 

The  regulations  proposed  by  the 
Commission  were  written,  for  the  most 
part,  as  creating  safe  harbors  rather 
than  imposing  mandatory,  inflexible 
requirements  for  compliance  with  the 
Smokeless  Tobacco  Act.  For  example, 
rather  than  requiring  the  warning  to 
appear  on  the  side  of  snuff  cans,  the 
proposed  regulations  provided  that  the 
side  of  the  can  would  be  deemed  to  be  a 
prominent  place  for  display  of  the 
warnings.  The  final  regulations  also 
adopt  the  same  flexible  approach.  The 
Commission  beheves  that  these  safe 
harbors  are  conspicuous  on  the  basis  of 
the  record  before  it.  If,  however,  there  is 
a  pattern  of  abuse  or  confusion 
suggesting  that  the  safe  harbors  are  not 
conspicuous,  the  Commission  will 
consider  whether  it  is  necessary  to 
require  greater  specificity  or  more 
f         stringent  standards. 

This  section  discusses  separately  six 
aspects  of  the  regulations:  The  terms 
defined  (5  307.3),  the  acts  prohibited  by 
the  regulations  (5  307.4),  the  label 
disclosures  (S  307.6),  the  print 
advertising  disclosures  (5  307.7),  the 
audiovisual  and  audio  advertising 
disclosures  (§  307.8).  and  cooperative 
advertising  (5  307.9).  In  each  case,  the 
discussion  begins  with  a  brief 
description  of  the  pertinent  section  of 
the  regulations  as  originally  proposed 
and  the  issues,  if  any,  raised  by  the 
Commission  in  connection  with  the 
section.  Next,  the  major  relevant 
conunents  on  the  section  are  discussed. 
The  discussion  concludes  with  an 
explanation  of  the  section  adopted  by 
the  Commission  in  the  final  regulations. 
A.  Terms  Defined  (§  307.3} 

As  originally  proposed,  S  307.3  of  the 
regulations  defined  the  following  terms: 
Act,  Conunission,  regulation(s), 
commerce.  United  States,  smokeless 
tobacco  product,  brand,  package,  label, 
billboard,  manufacturer,  packager,  and 
importer.  Section  307.3  as  proposed  did 
not  contain  a  definition  of  the  term 
"advertisement." 

In  the  mvitation  to  comment  that 
accompanied  the  proposed  regulations 
in  the  Federal  Reguter.  the  Commission 
specifically  sought  comments  on  the 
problems  that  the  absence  of  a 
definition  of  the  term  "advertisement" 
might  create  for  implementing  the 


regulations  and  achieving  the  purposes 
of  the  Smokeless  Tobacco  Act."  The 
Commission  received  a  niunber  of 
comments  addressing  this  issue. 

Some  of  the  comments  received  urge 
the  Commission  to  include  a  broad 
definition  of  the  term  "advertisement"  in 
the  final  regulations.  These  comments 
take  the  position  that  a  broad  definition 
is  needed  to  achieve  what  they  view'as 
the  Smokeless  Tobacco  Act's  intended 
purpose  of  requiring  the  display  of 
health  warnings  on  all  types  of 
advertising  and  promotional  materials." 
The  American  Association  of 
Advertising  Agencies,^  however,  notes 
that  any  definition  of  the  term 
"advertisement"  would  be  so  broad  that 
it  would  be  meaningless  as  a  guide  to 
conduct.  The  Coalition  on  Smoking  OR 
Health  «  notes  that  the  Commission  has 
not  previously  adopted  an  all- 
encompassing  definition  of  advertising, 
and  the  Public  Citizen  Health  Research 
Group  ■  takes  the  position  that  the 
precedent  setting  implications  of 
defining  advertising  in  the  context  of 
these  regulations  would  require  full 
public  comment  on  that  issue  alone. 

The  Commission  believes  that  a  broad 
definition  of  the  term  "advertisement" 
would  not  serve  as  a  useful  guide  to 
conduct  for  thoee  affected  by  the 
regulations  and  thinks  that  those 
instances  where  the  applicability  of  the 
regulations  to  certain  material  is  open  to 
question  are  best  resolved  on  a  case  by 
case  basis.  Accordingly.  §  307.3  of  the 
final  regulations  does  not  define  the 
term  "advertisement." 

The  invitation  to  comment  that 
accompanied  the  proposed  regulations 
also  asked  specifically  whether  §  307.3 
as  proposed  should  be  revised  so  as  to 
define  additional  terms  other  than  the 
word  "advertisement."'"  Few  comments 
were  received  in  response  to  this 
question,  and  only  one  comment  » » 
suggests  defining  any  additional  terms. 
Accordingly.  §  307.3  of  the  final 
regulations  does  not  define  any  terms 
other  than  the  thirteen  words  defined  in 
the  section  as  originally  proposed. 

B.  Prohibited  Acts  (§307.4) 

As  proposed  {  307.4  contained  five 
operative  subsections.  Paragraph  (a) 


»  51  FR  24375  at  24378  Question  1  (1986). 

•  Comm'n  Pub.  Docket  No.  209-52  at  88-90  99- 
100.  130-33.  143-62.  172-75,  234-41.  250-51,  254-56 

''Id.  at  183-93. 

*Id.  at  205-28. 

*Id.  at  278-83. 

'"  51  FR  24375  at  24378  Question  2  (1986). 

"  That  one  commtnt  recommends  defining 
"marketed"  as  meaning  "offered  for  sale."  Comm'n 
Pub.  Docket  No.  209-62  at  137.  The  term  marketed, 
however,  was  used  ia  the  proporod  regulations  as 
meaning  advertised  as  well  as  offered  for  sale 


prohibited  the  disbibution  of  smokeless 
tobacco  packages  without  the  required 
warning  unless  the  product  had  been 
exempted.  Paragraph  (b)  prohibited  the 
dissemination  of  smokeless  tobacco 
advertising  without  the  required 
warnings  and  also  st&ted  that  this 
prohibition  did  not  apply  to  (among 
other  things)  point-of-sale  promotional 
materials  with  a  display  area  of  36 
square  inches  or  less  or  to  utilitarian 
objects  for  personal  use  such  as 
clothing,  sporting  goods,  spittoons, 
towels,  blankets,  and  furniture. 
Paragraph  (b)  was  silent  with  respect  to 
promotional  banners  displayed  at 
sponsored  events.  Paragraph  (c) 
prohibited  failure  to  submit  a  plan  to  the 
Commission  specifying  the  method  used 
to  rotate,  display,  and  distribute  the 
required  warnings.  Paragraph  (d) 
provided  a  procedure  for  obtaining 
exemptions  from  the  requirements  of  the 
regulations  by  rulemaking.  Finally, 
paragraph  (e)  contained  a  provision  that 
exonerated  any  manfacturer.  packager, 
or  importer  of  smokeless  tobacco 
products  that  had  taken  certain 
reasonable  steps  to  comply  with  the 
regulations. 

As  proposed  §  307.4  raised  four 
discrete  issues:  The  appropriateness  of 
the  exemptions  for  point-of-sale 
promotional  materials  with  a  display 
area  of  36  inches  or  less  and  utilitarian 
objects  in  paragraph  (b);  the 
appropriateness  of  the  same 
subsection's  silence  with  respect  to 
promotional  banners;  the  propriety  of 
the  exemption  procedure  set  forth  in 
paragraph  (d);  and  the  need  for 
miscellaneous  changes  in  S  307.4.  Each 
of  these  issues  is  discussed  separately 
below. 

1.  Point-of-Sale  Materials  and  Utilitarian 
Objects 

In  the  invitation  to  comment  that 
accompanied  the  proposed  regulations, 
the  Commission,  noting  that  paragraph 
(b)  of  §  307.4  had  adopted  a  number  of 
preexisting  exemptions  applicable  to 
cigarette  advertising,  pointed  out  that 
paragraph  (b)  did  not  apply  either  to 
point-of-sale  promotional  materials  with 
display  areas  of  36  square  inches  or  less 
or  to  utilitarian  objects  intended  for 
personal  use.  The  Conunission  then 
specifically  asked  whether  the 
exemption  for  both  types  of  materials 
should  be  limited  to  items  that  do  not 
carry  a  separate  selling  message.** 

Although  the  Commission  did  not 
specifically  solicit  comments  on  the 
relationship  of  the  Smokeless  Tobacco 
Act  to  the  requirements  for  the  display 


"  51  FR.  24375  at  24379  Question  7  (1986). 
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of  health  warnings  in  cigarette 
advertising,  a  number  of  comments 
directly  address  this  issue.  In  a  joint 
comment,  Senators  Hatch,  Lugar,  and 
Kennedy,"  who  were  the  principal 
sponsors  of  the  Smokeless  Tobacco  Act 
in  the  Senate,  emphasize  that  the 
possibility  of  incorporating  thd  history 
of  the  previous  cigarette  warning 
legislation  by  reference  into  the  history 
of  the  Smokeless  Tobacco  Act  was 
discussed,  but  rejected.  Also  in  a  joint 
comment.  Representatives  Waxman  and 
Synar,**  who  were  the  primary  authors 
of  the  Smokeless  Tobacco  Act.  agree 
that  the  idea  of  incorporating  cigarettes 
by  reference  was  rejected  and  that  the 
Smokeless  Tobacco  Act  draws  careful 
distinctions  between  how  cigarettes  and 
smokeless  tobacco  products  are  to  be 
treated.  The  Smokeless  Tobacco 
Council, '  '^  the  trade  association  that 
represents  the  major  smokeless  tobacco 
manufacturers,  also  takes  the  position 
that  neither  the  language  of  the 
Smokeless  Tobacco  Act  nor  its 
legislative  history  supports  the 
proposition  that  Congress  intended  to 
treat  smokeless  tobacco  products  the 
same  as  cigarettes.  In  contrast  a  few 
comments  emphasize  that  fairness 
requires  that  smokeless  tobacco 
products  be  treated  no  worse  than 
cigarettes.**  The  weight  of  the 
comments,  however,  is  to  the  effect  that 
Congress  did  not  intend  to  incorporate 
the  regulatory  history  of  cigarettes. 

Moreover,  the  legislative  history  of  the 
Smokeless  Tobacco  Act  supports  the 
position  that  Congress  intended  to  treat 
smokeless  tobacco  products  differently 
than  cigarettes.  In  the  Senate  debates  on 
the  bill  that  was  amended  to  become  the 
Smokeless  Tobacco  Act  the  chairman  of 
the  committee  that  reported  out  the  bill 
expressly  explained  that  although  many 
of  the  concerns  and  information  that  are 
applicable  to  the  Comprehensive 
Smoking  Education  Act  also  apply  to  the 
smokeless  tobacco  legislation,  Oie 
Smokeless  Tobacco  Act  did  not  amend 
the  Comprehensive  Smoking  Education 
Act  or  adopt  its  legislative  history.'^ 

Most  of  the  comments  that  respond 
directly  to  the  question  concerning  the 
appropriateness  of  requiring  both  point- 
of-sale  promotional  materials  *'  and 


utilitarian  objects  **  to  display  health 
warnings  take  the  position  that  they 
should,  regardless  of  whether  they  carry 
a  separate  selling  message.  In  contrast 
the  comments  that  favor  an  exemption 
for  these  items  refer  to  similar 
exemptions  that  are  applicable  to 
cigarette  advertising  as  the  basis  for 
their  position.*" 

Bficed  on  the  comments  received  and 
further  review  of  the  legislative  history 
of  the  Smokeless  Tobacco  Act  the 
Commission  does  not  believe  that  the 
existence  of  an  exemption  for  cigarettes 
in  and  of  itself  offers  a  legal  basis  for 
exempting  classes  of  materials  from  the 
Smokeless  Tobacco  Act,  although  the 
cigarette  exemptions  du  offer  practical 
guidance  as  to  what  types  of  materials 
should  be  covered.  The  Commission  is 
aware  that  some  point-of-sale  materials 
like  shelf-talkers  and  similar  product 
locators  are  almost  always  displayed  in 
close  proximity  to  products  that  will 
carry  the  required  warnings.  Shelf- 
talkers  and  similar  product  locators  are 
often  relatively  small,  with  display 
areas  of  12  square  inches  or  less,  and 
unobtrusive.  A  warning  on  these  small 
items  would  produce  virtually  no 
benefits,  especially  since  the  type  size  of 
the  warnings  on  these  items  would  be 
smaller  than  the  label  warnings  on  the 
products.  Accordingly,  paragraph  (b)  of 
S  307.4  of  the  final  regulations  provides 
that  shelf-talkers  and  similar  product 
locators  with  a  display  area  of  12  square 
inches  or  less  are  not  required  to  display 
the  required  warnings.  All  other  point- 
of-sale  materials,  regardless  of  size,  are 
required  to  display  the  warnings. 

Similarly,  although  the  Commission 
understands  that  certain  types  of 
promotional  activities,  like  the 
distribution  of  utilitarian  objects,  are 
intended  to  increase  brand  awareness, 
advertising  and  other  promotional 
expenditures  are  commonly 
distinguished."  Moreover,  there  are 
practical  problems  in  putting  health 
warnings  on  many  of  the  utilitarian 
objects  distributed  by  the  smokeless 
tobacco  industry,  such  as  golf  balls  and 
cuspidors.  In  addition,  the  Commission 
is'sensitive  to  the  need  to  avoid 
diminishing  the  seriousness  of  the 
required  warnings  by  mandating  their 
display  in  absurd  situations.  Since 
requiring  the  display  of  warnings  on 
utilitarian  items  may  be 


'»  Comm'n  Pub.  Docket  No.  209-52  a(  320-21. 

»« Id.  at  322-25. 

"•/d  at  284-307. 

'•  Id  at  310-15.  330-31. 

■'  Cong.  Rac.  817682  (daily  ed  Dec.  18. 1985) 
(statement  of  Sen.  Hatch). 

■•  Conun'n  Pub.  Docket  No.  20fr-«  at  88-40. 196- 
98. 205-28.  234-tl.  246-47,  276-83.  320-21.  322-25. 
361-83. 


■*  Id.  at  97.  99-100. 135. 143-62. 19&-98.  206-28. 
234-41.  254-56.  276-«3.  361-83. 

*"  See  e.g..  104-«5.  284-307.  310-15.  318-19. 

*'  The  proviiion  of  the  Federal  Cigarette  Labeling 
and  Advertising  Act  15  U.S.C.  1337(b)(1982). 
requires  the  Commission  to  submit  annual  reports  to 
Congress  on.  among  other  things,  methods  of 
cigarette  advertising  and  promotion.  Thus  Congress 
itself  is  aware  of  this  distinction. 


coimterproductive  to  the  Smokeless 
Tobacco  Act's  goal  of  providing 
meaningful  information  concerning  the 
health  risks  associated  with  smokeless 
tobacco  use,  the  benefits  of  requiring  the 
display  of  warnings  on  these  items  is  at 
best  de  minimis.  Accordingly,  paragraph 
(b)  of  S  307.4  of  the  final  regulations 
exempts  utilitarian  objects  for  personal 
use.  The  Commission  considered 
limiting  the  exemption  for  utilitarian 
objects  to  items  that  only  carry  a  brand 
name,  logo,  or  other  product  identifier. 
However,  Uie  distinction  would  not 
avoid  the  enormous  practical  problem  of 
specifying  a  warning  scheme  tor  these 
objects  or  avoid  the  possible 
trivialization  of  the  warnings. 
Accordingly,  the  Commission  decided 
not  to  limit  the  exemption  for  utilitarian 
objects. 

2.  Banners 

The  invitation  to  comment  also  noted 
that  paragraph  (b)  of  S  307.4  was  silent 
with  respect  to  promotional  banners 
used  at  sponsored  events,  such  as 
fishing  tournaments  and  automobile 
races  and  asked  whether  the  regulations 
should  be  modified  to  address  banners 
explicitly.**  There  are  a  number  of 
responsive  comments,  most  of  which*' 
take  the  position  that  banners  are 
advertising  in  that  they  are  displayed  at 
sponsored  event  so  that  the  public  can 
see  them  and  be  persuaded  to  use 
smokeless  tobacco  products.  The 
Smokeless  Tobacco  Council**  takes  a 
contrary  position,  pointing  out  that 
whether  an  object  constitutes 
advertising  depends  on  its  use,  rather 
than  its  characterization,  and  stating 
that  banners  used  to  denominate  events, 
designate  pit  stop  locations  for  race 
cars,  and  the  like  are  not  advertising. 

The  Commission  believes  that  the 
question  of  whether  banners  constitute 
advertising  should  be  addressed  on  a 
case  by  case  basis.  In  addressing  the 
question  of  whether  various  banners  are 
advertising  for  purposes  of  the 
Smokeless  Tobacco  Act,  the 
Commission  will  consider  whether  they 
are  displayed,  for  example,  to 
denominate  an  event  designate  a  pit 
stop,  or  for  advertising  purposes. 

3.  Exemption  Procedure 

The  invitation  to  comment  did  not 
specifically  solicit  comments  on  the 
propriety  of  the  procedure  for  obtaining 
exemptions  from  the  requirements  of  the 


"  51  FR  24375  at  24379  Question  8  (1986). 

«'  Commn  Pub.  Docket  No.  209-52 at 67. 9»-10a 
104-105. 107-06. 120-21. 122-23. 143-62. 172-75. 196- 
98.  205-26.  227-33.  234-41.  242-45.  276-83.  335.  361- 
83. 

»*  Id.  at  284-307. 
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regulations,  which  was  set  forth  in 
paragraph  (d)  of  S  307.4  of  the  proposed 
regulations.  However,  the  Coalition  on 
Smoking  OR  Health*'  notes  in  its 
comments  that  the  Smokeless  Tobacco 
Act  does  not  contain  a  provision  that 
permits  the  creation  of  exemptions  when 
compliance  is  "impractical, 
unreasonable,  or  unnecessary  for  the 
adequate  protection  of  consumers."  The 
Commission's  rules  of  practice  already 
provide  a  mechanism  by  which  persons 
can  seek  exemptions  from  its  r,;J«H;  Yfje 
Commission,  therefore,  has  deleted 
propgsed  paragraph  (d)  from  the  final 
regulations.  The  Commission  will 
determine  what  substantive  standard,  if 
any.  constitutes  an  adequate  basis  for 
an  exemption  from  the  regulations  in 
connection  with  any  petitions  for 
exemptions  that  may  be  filed. 

4.  Miscellaneous  Changes 

There  are  a  number  of  additional 
comments  on  other  aspects  of  §  3074  as 
well  as  one  technical  change  in  the 
section  that  the  Commission  is  making 
on  its  own  initiative.  Although  not  all  of 
the  comments  discussed  in  this  section 
expressly  refer  to  §  307.4  of  the 
proposed  regulations,  they  all  would 
require  changes  In  S  307.4  to  make  clear 
that  the  section's  prohibitions  do  not 
apply  to  the  activity  or  material  that  is 
the  subject  of  the  comment. 

First,  four  comments  recommend  *• 
that  the  Commission  add  a  provision  to 
the  regulations  exempting  public  issues 
messages  and  other  non-selling 
communications  by  smokeless  tobacco 
companies  from  the  requirements  of  the 
regulations.  Both  the  Smokeless 
Tobacco  Act  and  the  proposed 
regulations,  of  course.  aw>ly  only  to 
commercial  speech  as  that  term  has 
been  defined  in  Supreme  Court  cases. 
Although  the  Commission  agrees  that 
fully  protected  speech  is  not  required  to 
carry  health  warnings,  the  Commission 
believes  that  disUnctions  of  this  sort  are 
best  made  on  a  case  by  case  basis.  Thus 
to  change  is  made  in  the  regulations. 

In  addition,  four  comments  *'  urge  the 
Commission  to  add  a  provision  to  the 
proposed  regulations  that  would  provide 
for  the  disposition  of  finished  goods 
inventories  that  are  on  hand  on  the 
effective  date  and  advertising  that  is  in 
place  as  of  the  effective  date.  More 
specifically,  the  Smokeless  Tobacco 
Council  suggests  *»  that  paragraphs  (a) 


"W.  al  206-28w 

"  U.  at  25»-e2A.  284-ai7.  310-15.  31»-t9. 
"  Id.  at  2S4-307,  308-09.  310-15,  330-31. 
»'  Id.  at  284-307 


and  (b)  of  §  307^4  be  modified  to  provide 
that  the  regulatwns  do  not  apply  to 
Sytiokeless  tobacco  products 
manufactured  before  February  27, 1987. 
and  to  make  clear  that  recalling  existing 
advertising  is  not  necessary  to  comply 
with  the  regulations.  The  Commission 
recognizes  the  need  for  an  orderly 
transitional  period,  but  believes  that 
these  procedures  can  be  worked  Ctli 
best  with  each  smokefess  tobacco 
comnasy  Oh  an  Individual  basis  as  part 
of  its  compliance  plan.  The  Commission 
followed  the  same  procedure  in 
implementing  the  1984  Comprehensive 
Smoking  Education  Act  in  that  each 
company  set  out  a  proposal  for  the 
transitional  period  in  its  compliance 
plan.  For  example,  the  plans  approved 
provided  that  the  new  warnings  would 
appear  only  on  the  labels  of  products 
packaged  after  the  effective  date. 
Accordingly,  no  change  is  made  in  the 
proposed  regulations  in  response  to  this 
recommendation. 

In  addition,  the  Smokeless  Tobacco 
Council  points  out  that  paragraph  (b)  of 
9  307.4  identifies  a  number  of  activities 
to  which  the  regulations  do  not  apply, 
including  publications  that  are  not 
circulated  to  consumers  and 
promotional  materials  that  are  not 
publicly  displayad.  but  are  distributed  to 
smokeless  tobacco  dealers  or 
merchants.  The  Smokeless  Tobacco 
Council  suggests  that  the  word 
"intended"  be  inserted  so  that  the 
original  purpose  of  the  activity  is 
determinative  of  the  applicability  of  this 
provision,  rather  than  subsequent  fate  of 
the  material.  The  Commission  agrees 
that  an  enforcement  action  against  a 
company  because  its  trade  materials 
accidentally  became  available  to  a 
number  of  consumers  would  be 
unwarranted,  but  also  believes  that 
inserting  Uie  wond  "intended"  in  the 
regulations  would  uimecessarily 
complicate  enforcement  and  is. 
accordingly,  inappropriate.  No  change, 
therefore,  is  made  in  the  proposed 
regulations  in  response  to  this 
recommendation. 

As  proposed  paragraph  (e)  of  \  307.4, 
which  created  a  safe  harbor  for 
smokeless  tobacco  companies  that  have 
taken  reasonable  steps  to  comply, 
provided  Uiat  blurring  or  illegibility  of 
the  warnings  that  occurs  for  reasons 
that  are  beyond  the  control  of  a 
smokeless  tobacco  company  would  not 
be  considered  to  be  a  violation  of  the 
regulations.  Although  the  Commission 
would  not  institute  an  enforcement 
action  based  on  blurring  or  illegibility  of 
this  sort,  this  explanatory  language  has 
been  removed  from  the  text  of  the 
regulations  as  unnecessary. 


The  Smokeless  Tobacco  Council 
suggests  that  paragraph  (e)  of  S  307.4  be 
broadened  to  provide  expressly  that  a 
smokeless  tobacco  ecNnpany  is  not 
responsible  for  the  failure  to  comply  of  a 
person  that  is  not  under  the  coi^any's 
immediate  control.  Cpftirol  is  a  broad 
concept  a&fj,  for  toite  purposes.  «v«n  a 
COihpany's  advertising  agency  can  be 
described  as  not  being  under  its 
immediate  control.  Accordingly,  no 
change  is  made  in  the  proposed 
regulations  in  response  to  this  comment 
and  proposed  paragraph  (e)  of  S  307.4  is 
redesignated  as  paragraph  (d)  without 
any  change  other  than  the  technical 
modification  described  in  the  preceding 
paragraph. 

C.  Label  Disclosures  (fi  307.6) 

As  proposed  paragraph  (a)  of  f  307.6 
required  the  label  warning  statements  to 
appear  in  a  prominent  place,  which  is 
described  as  being  a  part  of  the  label 
that  is  likely  to  be  seen.  Proposed 
paragraph  (a)  then  gave  examples  of  the 
surfaces  of  a  number  of  types  of 
smokeless  tobacco  packages  that  would 
be  deemed  to  be  prominent  for  purposes 
of  displaying  the  warning  and  stated 
that,  absent  special  circumstances,  the 
required  warning  would  not  be  deemed 
to  be  prominent  if  it  appeared  on  the 
bottom  of  a  package.  Paragraph  (b)  as 
proposed  required  the  label  statement  to 
appear  in  a  conspicuous  format,  in 
conspicuous  and  legdile  type  in  contrast 
with  all  other  printed  material  on  the 
package.  Under  paragraph  (b)  also 
provided  that  label  statements 
separated  from  other  material  on  the 
label  and  printed  in  two  to  four  lines 
parallel  to  the  base  of  the  package 
would  be  deemed  to  be  in  a  conspicuous 
format.  Under  paragmph  (b)  as  proposed 
a  warning  printed  in  Univers  47  would  be 
deemed  to  be  conspicuous  and  legible. 
Proposed  paragraph  (b)  also  listed  the 
type  sizes  that  would  be  deemed  to  be 
conspicuous  and  legible  for  four 
examples  of  smokeleM  tobacco 
packages  that  were  described  in  terms 
of  contents  (that  is  snuff  or  chewing 
tobacco]  and  in  some  cases  in  terms  of 
capacity  of  the  container  as  well.  In 
addition,  proposed  paragraph  (b) 
provided  that  a  label  ■warning  printed  in 
the  color  used  anywhere  on  the  package 
that  is  most  visible  against  the 
background  where  the  warning  appears 
would  be  deemed  to  be  sufficiency 
contrasting. 

As  proposed  §  307.6  raised  four 
issues:  The  prominence  of  the  surfaces 
designated  for  display  of  the  warning: 
the  conspicuousness  of  the  fwmat;  the 
legibility  of  the  type;  and  the  sufficiency 
of  the  color  contrast.  Each  of  these 
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issues  is  discussed  in  a  separate  section 
below. 

1.  Prominence  of  Designated  Surfaces 

In  the  invitation  to  comment  that 
accompanied  the  proposed  regulations, 
the  Commission  specifically  sought 
comments  on  the  issue  of  the 
appropriateness  of  the  surfaces 
designated  for  display  of  the  warnings 
in  the  proposed  regulations.*"  Most  of 
the  responsive  comments,'"  including  a 
letter  from  the  sponsors  of  the 
Smokeless  Tobacco  Act  in  the  House,'* 
favor  requiring  the  warning  on  snuff 
cans  to  be  printed  on  the  top  as  opposed 
to  the  side.  The  Smokeless  Tobacco 
Council,'*  however,  points  out  that 
requiring  a  warning  on  the  top  of  the 
snuff  can  would  impose  a  substantial 
hardship  on  the  manufacturers  that 
emboss  the  top  of  the  snuff  can  rather 
than  use  it  as  a  label.  A  snuff  can  has 
only  two  surfaces  that  are  used  to 
display  label  information,  the  top  and 
the  side.  Designating  the  side  for  display 
of  the  warning,  rather  than  the  top, 
avoids  working  a  substantial  hardship 
on  those  snuff  manufacturers  that 
emboss  the  top  and  yet  satisfies  the 
statutory  standard  that  requires  the 
warning  to  be  displayed  in  a 
conspicuous  and  prominent  place. 
Accordingly,  no  change  is  made  in  the 
proposed  regulations. 

However,  a  number  of  the 
comments  "  suggest  that  the  side  of  the 
can  would  be  an  acceptable  alternative 
to  the  top  for  display  of  the  required 
warnings  provided  tiiat  among  other 
things,  the  warning  were  not  printed  on 
the  tear  line.  This  suggestion  is 
reasonable  and,  accordingly,  paragraph 
(a]  is  modified  to  provide  that  the 
required  warning  will  not  be  deemed  to 
be  in  a  conspicuous  and  prominent 
place  if  it  is  printed  on  the  tear  line  or 
any  other  surface  where  it  will  be 
obliterated  when  the  package  is  opened. 

Two  comments  also  take  issue  with 
the  proposed  regulations'  requirements 
for  placement  of  the  warnings  on 
rectangular  packages.'*  As  previously 
indicated,  paragraph  (a)  as  proposed 
contained  a  list  of  examples  of  the 
surfaces  that  would  be  deemed  to  be 
prominent  for  display  of  the  required 
warning.  The  third  example  was 
applicable  to  rectangular  boxes  of  snuff. 


**  51  FR  24375  at  24378  Question  3A  (1968). 

">  Comm'n  Pub.  Docket  No.  200-52  at  65-66. 70- 
71.  SS-Sa  96.  90-100. 104-05. 116-17. 120-21, 122-23. 
127, 128, 168-70. 176. 196-96.  205-26.  227-33,  234-41. 
246-47.  25&-S1.  253,  257-S&  270-63.  328-29,  335.  336, 
361-83. 

"  Id  at  322-25. 

**  Id  at  284-307. 

»•  Id.  at  65-66,  70-71,  99-100. 116-17.  254-56. 

»« Id.  at  263-75,  284-307. 


plugs  of  chewing  tobacco,  or  cartons 
used  to  dispense  individual  cans  of  snuff 
or  pouches  or  plugs  of  chewing  tobacco 
and  provided  that  either  side  of  the 
package  would  be  deemed  to  be 
conspicuous  and  prominent  so  long  as 
the  panel  used  was  cleared  of  other 
written  or  graphic  matter.  The  two 
comments  object  to  the  requirement  that 
the  side  panel  be  cleared  to  be  deemed 
prominent.  Requiring  the  side  panel  to 
be  cleared  of  everything  other  than 
reasonable  extensions  of  materials  from 
adjacent  panels,  such  as  plain  bands  of 
color  and  the  like,  prevents  the  side 
from  becoming  cluttered  with  busy 
printed  material  that  contains  any 
distracting  designs  or  other  detail. 
Accordingly,  the  Commission  continues 
to  believe  that  clearing  the  side  is 
important  to  ensure  the  prominence  of 
the  warning.  The  requirement  with 
respect  to  clearing  the  side  panel, 
therefore,  is  not  modified  in  response  to 
these  comments.  However,  one  of  the 
comments  argues  that  the  requirement  is 
unfair  because  as  a  practical  matter  it 
only  applies  to  cartons  used  to  dispense 
chewing  and  plug  tobacco,  but  not 
dispensers  of  snuff.  The  language  of  the 
example  is  modified  so  that  it  applies  to 
all  dispensers  of  smokeless  tobacco, 
rather  than  merely  to  cartons.  In 
addition,  the  example  is  further 
modified,  since  it  is  no  longer  limited  to 
cartons,  to  specify  that  it  only  applies  to 
dispensers  that  are  available  for  sale  as 
a  unit. 

The  invitation  to  comment  also 
specifically  sought  comments  on  the 
appropriateness  of  designating  the  fi-ont 
of  chewing  tobacco  pouches  as  a 
prominent  place  for  display  of  the 
warning.'*  Very  few  comments  are 
directly  responsive  to  this  question,  and 
the  more  detailed  responsive 
comments  "  take  the  position  that  the 
requirement  is  unfair  in  that  it  singles 
out  looseleaf  chewing  tobacco  as  the 
only  smokeless  tobacco  product  that  is 
required  to  carry  a  warning  on  its 
principal  aisplay  panel.  These 
comments  take  the  position  that  the 
regulations  should  be  modified  to 
designate  the  bottom  of  the  pouch  as  a 
prominent  place.  Although  the 
Commission  appreciates  the  special 
problems  designating  the  front  of  the 
pouch  as  being  prominent  creates  for  the 
makers  of  looseleaf  chewing  tobacco, 
the  only  surface  that  can  most 
reasonably  be  deemed  to  be  prominent 
in  the  case  of  a  package  with  only  three 
surfaces,  a  front,  back,  and  bottom,  is 
the  front.  As  an  alternative  to 


designating  the  front  as  a  prominent 
place,  the  Smokeless  Tobacco  Council 
suggests  either  face  panel,  taking  the 
position  that  pouches  do  not  have  a 
front  or  a  back,  but  rather  have  two 
nearly  identical  face  panels. 
Accordingly,  when  the  two  face  panels 
are  in  fact  identical,  for  purposes  of  the 
regulations  the  front  of  the  pouch  will  be 
deemed  to  be  the  panel  on  which  the 
warning  appears. 

2.  Conspicuousness  of  the  Format 

As  previously  indicated,  paragraph  (b) 
of  S  307.6  as  proposed  provided  that  the 
required  warning  would  be  deemed  to 
be  conspicuous  if  it  was  separated  from 
other  material  on  the  package  and 
printed  in  two  to  four  parallel  lines.  In 
addition,  under  proposed  paragraph  (b), 
with  the  exception  of  cans  with  a 
diameter  of  1  and  %  inches  or  less,  the 
lines  must  also  be  printed  parallel  to  the 
base  of  the  package.  The  invitation  to 
comment  did  not  call  for  comments  on 
the  appropriateness  of  the  format  for  the 
package  warnings  specifically,  but 
rather  merely  asked  whether  the  label 
statements  would  be  sufficiently 
noticeable  to  satisfy  the  statutory 
standard  that  the  warnings  be  displayed 
conspicuously.'^ 

Most  of  the  comments  that  address 
the  requirements  for  the  package 
warnings  under  the  proposed 
regulations  in  global  terms  express 
concern  over  the  adequacy  of  the 
disclosures."  Many  of  the  comments 
also  offer  specific  suggestions  on  how 
the  conspicuousness  of  the  label  format 
could  be  enhanced.  A  few  of  the 
comments  suggest  that  the  Commission 
require  a  circle  and  arrow  format,'*  at 
least  for  the  Warnings  on  some  types  of 
packages,  whereas  a  nimiber  of 
comments  urge  the  Commission  to 
specify  that  the  package  warnings  be 
printed  in  black  on  a  white 
background.*"  Many  comments 
recommend  that  the  Commission  at  least 
require  the  package  warnings  to  be 
surrounded  by  a  border.* ' 

The  Smokeless  Tobacco  Council  *• 
comment  states  that  other  changes  are 


**  51  FR  24375  at  24378  Question  3B  (1986). 
**  Comm'n  Pub.  Docket  No  20&-52  at  263-75,  284- 
307,306-09. 
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»  Id.  at  88-00.  205-28.  250-51.  2S3,  361-83. 

*•  Id.  at  06, 176, 196-08.  205-26,  234-41.  254-56. 
276-83. 

•'  Id.  at  85-86.  67.  70-71.  08.  09-100. 102. 104-05, 
107-08. 116-17. 120-21. 122-23. 127,  17&  196-08,  227- 
33,  246-47,  254-56,  276-83,  328-29.  335,  361-83. 

•«  Id.  at  284-307. 
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needed  in  the  requirements  for  the 
format  for  the  label.  Specifically,  the 
Smokeless  Tobacco  Council  suggests 
that  the  warnings  should  be  required  to 
be  separated  from  other  printed  matter 
on  the  label  by  only  once  the  point  size 
of  the  type  in  which  the  warning  is 
printed,  rather  than  twice  the  point  size 
as  was  required  by  the  proposed 
regulations.  The  Smokeless  Tobacco 
Council  also  believes  that  the 
requirement  that  the  warning  be  printed 
in  two  to  four  lines  as  opposed  to  just 
one  line  is  unnecessary.  Finally,  the 
Smokeless  Tobacco  Council  suggests 
that  the  exception  from  the  parallelism 
requirement  be  broadened  to  include  all 
rectangular  packages,  rather  than  be 
limited  to  cans  with  diameters  of  1  and 
y*  inches  or  less. 

The  Commission  is  not  persuaded  that 
any  overall  changes  in  the  label  format 
are  required.  Although  many  comments 
favor  altering  the  format  to  make  it  more 
conspicuous,  the  format  originally 
proposed  appears  to  be  sufficiently 
conspicuous  to  meet  the  statutory 
standard  of  "a  conspicuous  format."  On 
the  other  hand,  the  Commission  believes 
that  the  modifications  suggested  by  the 
Smokeless  Tobacco  Council  may  detract 
from  the  conspicuousness  of  the  label 
warnings.  Accordingly,  no  change  is 
made  in  the  proposed  regulations  in 
response  to  any  of  these  comments. 

With  respect  to  the  format  for  the 
warnings  on  chewing  tobacco  pouches, 
the  invitation  to  comment  also  asked 
whether  a  two  line  as  opposed  to  a  one 
line  format  would  be  sufRciently 
conspicuous,  given  that  the  warnings 
appear  on  the  front  of  the  package  and 
also  requested  information  about  the 
relative  cost  of  requiring  the  warning  to 
be  printed  in  two  lines  on  pouches 
rather  than  one.*'  Although  no 
comments  were  received  on  the  relative 
costs,  a  few  comments  are  directly 
responsive  to  the  question  about  the 
appropriateness  of  a  two  line  versus  a 
one  line  warning  Dn  pouches. 

The  Smokeless  Tobacco  Council,**  as 
well  as  four  members  of  Congress,*" 
take  the  position  that  the  warning  on 
pouches  should  be  permitted  to  appear 
in  one  line.  According  to  the  Smokeless 
Tobacco  Council,  not  only  would  a  one 
line  warning  be  sufficiently  conspicuous, 
but  a  two  line  warning  would  distort  the 
label  and  single  out  looseleaf  chewing 
tobacco,  the  only  smokeless  tobacco 
product  sold  in  a  pouch,  for  unduly 
harsh  treatment.  According  to  The 


Pinkerton  Tobacco  Company,**  a 
company  that  sells  mostly  looseleaf 
tobacco,  the  distortion  of  the  label  is 
particularly  pronounced  in  the  case  of 
pouches  with  borders  around  the  face 
panel.  Attached  to  the  comments  of  The 
Pinkerton  Tobacco  Company  and  the 
Smokeless  Tobtcco  Council  are  copies 
of  mockups  of  pouches  with  one  and 
two  line  warnings.  In  contrast,  other 
comments  flatly  take  the  position  that  a 
one  line  warning  on  a  pouch  would  not 
be  sufficiently  conspicuous.*' 

The  Commission  realizes  that  the 
question  on  the  merits  of  whether  the 
warning  on  pouches  should  be  permitted 
to  appear  in  one  as  opposed  to  at  least 
two  lines  is  a  subjective  one,  especially 
given  the  lack  of  both  information  on  the 
relative  costs  as  well  as  empirical  data 
on  the  conspicuousness  of  the  one  line 
as  opposed  to  the  two  line  warnings  on 
pouches.  The  Conmiission  has  decided 
that  one  line  warnings  on  the  face  of 
pouches  will  be  deemed  to  be 
conspicuous  but,  to  ensure  that  the  one 
line  warnings  are  sufficiently  prominent, 
the  regulations  are  modified  to  provide 
that  a  one  line  warning  printed  on  the 
front  of  a  pouch  in  eleven  point  type 
(rather  than  eight  point)  will  be  deemed 
to  be  conspicuous.  The  Commission 
emphasizes  that,  as  is  the  case  with 
many  other  provisions  of  the 
regulations,  this  change  takes  the 
approach  of  creating  a  safe  harbor 
rather  than  establishing  an  inflexible 
rule  for  compliance. 

3.  Legibility  of  the  Type 

As  previously  described,  proposed 
paragraph  (b)  of  S  307.6  provided  that 
warnings  printed  in  Univers  47  normal 
or  an  equivalent  type  would  be  deemed 
to  be  legible  and  contained  a  list  of  the 
type  sizes  that  would  be  deemed  to  be 
conspicuous  and  legible  for  four 
examples  of  smokeless  tobacco 
packages.  The  invitation  to  comment 
asked  whether  the  label  statements 
would  be  sufficiantiy  noticeable  to 
satisfy  the  statutory  standard  that  the 
warnings  be  conspicuous.** 

Few  comments  focus  specifically  on 
the  appropriateness  of  the  tjrpeface  or 
the  type  size  for  the  label  warnings. 
Although  many  comments  question  the 
adequacy  of  the  label  warnings 
generally  *»  and  five  specifically  take 
the  position  that  the  type  sizes  are  too 
8mall,*<»  the  Commission  believes  that 


"  51  FR  24375  at  24378  QuMtioiw  3  C  and  D 
(1986). 

**  Conun'n  Pub.  Docket  No.  20».^  at  2M-307. 
*»  Id  at  308-08,  310-15.  316-17.  32ft-27. 


*•  Id  at  283-75. 

«'  /d.  at  gs,  234-41,  205-26,  254-56. 
"  51  FR  24375  at  24J78  Question  4A  (1986). 
*•  See  note  38  and  accompanying  text  tupra. 
"  Comm'n  Pub.  Dodiet  No.  200-62  at  88-SO,  137 
253,  278-83,  361-83. 


the  sizes  in  the  proposed  regulations 
satisfy  the  statutory  standard  that  the 
warnings  be  conspicuous  and  legible. 
Therefore,  no  change  is  made  in  the  type 
sizes  designated  in  the  regulations. 
However,  one  comnent,  in  connection 
with  the  adequacy  of  the  advertising 
warnings,  points  out  that  there  are  a 
number  of  typefaces  that  are  more 
readable  than  Univers  47  that  occupy 
about  the  same  amount  of  space."*  The 
Commission  agrees  that  Univers  57  (one 
of  the  type  sizes  this  comment 
recommends)  is  considerably  easier  to 
read  and  takes  up  only  slightly  more 
space  than  Univers  47.**  Accordingly, 
the  regulations  are  modified  to  provide 
that  a  label  warning  printed  in  Univers 
57  will  be  deemed  to  be  conspicuous 
and  legible. 

In  addition,  a  few  comments  "  object 
to  the  way  that  the  proposed  regulations 
described  the  smokeless  tobacco 
packages  for  purposes  of  specifying  a 
type  size.  The  im>poBed  regulations 
described  examples  of  sm^eless 
tobacco  packages  both  in  terms  of  their 
configuration,  that  ia  can  or  pouch  (for 
example),  the  contents,  that  is  snuff  or 
chewing  tobacco  [tot  example),  and 
their  capacity,  that  ii  the  number  of 
ounces  contained.  The  objections  go  to 
the  identification  of  the  packages  in 
terms  of  the  nature  of  their  contents  and 
take  the  position  that  a  better,  more 
universal  definition  would  merely  refer 
to  the  configuration  of  the  package  and 
its  capacity.  The  padcages  described  in 
the  proposed  regulations  are  geared  to 
the  packaging  most  widely  used  for  the 
best-selling  smokeless  tobacco  products 
now  on  the  maiicet.  The  packages 
described  in  the  regulations  are 
intended  to  serve  as  examples  so  that 
the  size  of  the  type  on  less  widely  used 
or  future  types  of  packaging  can  be 
appropriately  adjusttd.  Accordingly,  no 
change  is  made  in  the  regulations  in 
response  to  these  comments. 

4.  Sufficiency  of  the  Color  Contrast 

As  previously  desoribed,  imder 
subsection  (b)  as  proposed  a  warning 
label  printed  in  the  color  used  anywhere 
on  the  package  that  was  most  visible 
against  the  background  on  which  the 
warning  appeared  would  be  deemed  to 
be  sufficiently  contrasting.  Proposed 
paragraph  (b)  also  provided  that  more 


•'/rf.  at  205-28. 

"  Specifically,  in  aeven  point  type  Univera  47 
allows  6.18  ckaraclen  per  pica,  while  Univen  57 
allowi  5.22.  and  in  twelve  point  type  Univen  47 
allows  3.80  characters  per  pica,  while  Univen  17 
allows  3.05.  Since  a  pica  is  equal  to  H  of  one  inch, 
these  differences  are  quite  (mall. 

••  Comm'n  Pub.  Docket  No,  20S-52.  at  203-75, 
2S4-307,  328-27. 
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than  one  color  could  be  equally  visible. 
In  the  invitation  to  comment  the 
Commission  specifically  asked  whedier 
the  regulations  should  adopt  clearly 
visible  as  the  standard  for  the  color 
contrast  for  label  warnings  rather  than 
most  visible,  as  well  as  asked  whether 
the  most  visible  standard  would  pose  an 
tmdue  burden  in  the  case  of  a  product 
with  a  logo  that  incorporated  a  small 
amount  of  a  sharply  contrasting  color.** 

There  are  a  number  of  responsive 
comments  that  are  divided  between 
those  that  contend  that  the  most  visible 
standard  is  excessive  and  confusing  ** 
and  those  that  argue  that  the  standard  is 
too  weak  in  that  it  would  permit  the  use 
of  an  existing  color  on  the  package  even 
if  no  color  on  the  package  sharply 
contrasts  to  the  background  on  which 
the  warning  is  printed.'*  After 
reviewing  Uie  comments,  Uie 
Commission  has  decided  to  modify  the 
regulations  so  that  paragraph  (b) 
provides  that  the  statement  is  deemed  to 
be  in  contrast  if  it  is  printed  in  a  color 
(including  black  and  white)  that  is 
clearly  visible  against  the  background 
on  which  the  warning  appears. 
However,  the  color  is  no  longer  limited 
to  existing  colors  on  the  package. 

D.  Print  Advertising  Disclosures 
(§307.7) 

As  proposed  paragraph  (a)  of  S  307.7 
stated  that  the  required  warning  in  print 
advertising  must  be  placed  in  a 
conspicuous  and  prominent  location  in 
an  ad  in  a  circle  and  arrow  format  and 
provided  that  a  conspicuous  place  in  the 
ad  was  not  in  the  margin,  or  next  to 
other  written  matter  or  circular  designs, 
or  on  a  picture  of  the  package.  Proposed 
paragraph  (b)  described  the  proportions 
of  the  circle  and  arrow  in  terms  of 
fractions  of  the  diameter  of  the  circle  to 
ensure  that  all  the  advertising  warnings 
would  be  displayed  in  the  same 
configuration.  As  originally  proposed 
paragraph  (b)  provided  that  a  circle  and 
arrow  and  warning  statement  printed  in 
a  cleaiiy  visible  color  against  a  solid 
background  would  be  deemed  to  be  in 
contrast  with  all  other  printed  material 
in  the  ad.  Proposed  paragraph  (b)  also 
contained  a  hst  that  provided  the  size  of 
the  circle  and  arrow  as  well  as  the  point 
size  of  the  type  of  the  warning  that 
would  be  deemed  to  be  conspicuous  in 
advertisements  with  a  range  of  twelve 
di^erent  areas. 


As  proposed  {  307.7  raised  three 
severable  issues:  the  conspicaouMiess  of 
the  warnings;  the  appropriateness  of  the 
description  of  the  circle  and  arrow;  and 
the  need  for  miscellaneous  changes  in 
S  307.7.  Eadi  of  these  issues  is  discussed 
separately  below. 

1.  Conspicuousness  of  the  Warnings 

The  proposed  regulations  contained 
size  specifications  of  the  warnings  in 
advertisements  in  twelve  area  ranges. 
The  sizes  were  specified  both  in  terms 
of  the  number  of  points  for  the  type  and 
the  dimensions  of  the  circle  and  arrow. 
In  the  invitation  to  comment  the 
Commission  sought  comment  on  the 
issue  of  whether  the  sizes  specified 
were  sufGciently  noticeable  to  satisfy 
the  requirement  that  the  warnings  be 
conspicuous.*^  Under  the  proposed 
regulations  the  warnings  were  required 
to  be  in  a  clearly  visible  color  against  a 
solid  back^ound.  The  invitation  to 
comment  also  specifically  asked 
whether  the  smokeless  tobacco 
advertising  wamii^gs,  like  the  cigarette 
advertising  warnings,  should  be 
required  to  appear  in  black  on  white.** 

The  proposed  sizes  and  color  contrast 
for  the  print  advertising  warnings 
generated  more  comments  than  any 
other  aspect  of  the  regulations.  Although 
one  comment  does  not  object  to  the 
sizes  proposed  for  the  advertising 
warnings  **  and  a  few  comments 
suggest  that  the  proposed  regulations' 
requirements  for  color  contrast  are  too 
stringent*"  the  majority  of  the 
comments  complain  that  the  proposed 
sizes  are  much  smaller  than  the  current 
cigarette  warnings  *'  and  take  issue 
with  the  proposed  regulations'  failure  to 
require  that  the  advertising  warnings  be 
printed  in  black  against  a  white 
background.** 


**  51  FR  24375  at  24378  QuMtkm  4B  (19SS). 

*•  Conm'ii  Pub.  Docket  Na  a»-52  at  ITB-sa  1M- 
85.  284-307.  308-00.  310-15. 318-17,  318-19.  330-31. 

'•  Id.  at  94,  llfr-17, 119.  ISS-SS.  246-47,  254-58, 
32S-2B.  Only  two  comments  expreat  a  preference 
for  moat  viaible  over  clearly  visible  aa  the  atandard 
for  color  contrast.  Id.  at  98,  205-28. 


"  51 FR  2437S  at  24329  Queation  OB  (1988). 

*•  Id.  QuaatioD  SA. 

*■  Comm'n  Pub.  Docket  No.  20»-52  at  284-307. 

•0  /rf.  at  183-93, 174-05,  310-15,  318-17. 

* '  Specifically,  a  number  of  comments  express 
concern  that  the  proposed  advertising  warnings  for 
smokeless  tobacco  products  are  half  the  size  of  the 
cigarette  warnings.  Id.  at  62.  04, 83-B7,  88-90, 94, 
104-05, 118-17, 122-23, 138, 166, 16a  248-4a  252. 
328-29.  Many  other  comments  take  the  position  that 
the  warmngs  in  amokeleas  tobacco  advertising 
should  be  the  same  aixe  aa  the  cigarette  warnings. 
Id.  at  57-aa  S4.  S7, 70-71,  73,  77.  82,  88-«a  85, 98,  98, 
103, 107-08, 114, 127,  US  135, 138, 13&  130, 167, 180- 
7a  182, 198-08,  227-S3,  246^7.  250-51,  254-56,  257- 
56,361-83. 

••  Id.  at  57-80,  85-88,67.  TO-H,  73,  77.  79,  82,  83- 
87, 94.  85, 98, 87, 98.  99-100, 101. 108, 104-06, 113, 
114, 120-21, 128, 138, 139, 142. 169-7a  182. 196-08, 
205-28,  227-33,  234-41,  248-47,  2SZ,  2S7-58.  328-28. 
361-63. 


Only  twro  timely  comments  from 
members  of  Congress,  however,  address 
directly  the  question  of  whether  black 
on  white  should  be  required.  One 
Representative**  who  describes  himself 
as  having  been  closely  involved  in  the 
negotiations  that  led  to  the  passage  of 
the  Smokeless  Tobacco  Act  states  that 
requiring  a  black  on  white  wraming  is 
inconsistent  with  the  legislation.  A 
comment  bom  the  House  sponsors  of 
the  legislation,  in  contrast,  merely  states 
that  they  would  have  no  objection  if  the 
Commission  were  to  adopt  a  black  on 
white  color  requirement**  This  is 
consistent  with  the  legislative  history  of 
the  Smokeless  Tobacco  Act  More 
specifically,  during  the  House  debates 
that  preceded  passage  of  the  Smokeless 
Tobacco  Act  one  of  the  law's  principal 
sponsors  noted  that  "(wjith  regard  to 
advertisements,  the  FTC  will  promulgate 
regulations  that  prescribe . . .  color  of 
the  warning  statement  and  the 
background  on  which  they  appear."  ** 

It  is  clear  Congress  intended  the 
Commission's  primary  concern  in 
developing  implementing  regulations  to 
be  the  effectiveness  of  the  warnings.** 
In  addition  to  comments  questioning  the 
size  and  conspicuousness  of  the 
proposed  warnings,  the  Commission 
received  and  placed  on  the  public  record 
four  sets  of  mockups  of  warnings  of 
various  sizes,  three  fiom  the  outside  and 
one  fiom  staff.  After  review  of  the 
comments  and  these  mockups,  the 
Commission  has  decided  to  modify  the 
proposed  warnings  in  a  number  of  ways 
to  ensure  their  conspicuousness.  First 
the  Commission  notes  that  the 
discrepancy  in  the  size  of  the  proposed 
smokeless  warnings  and  the  cigarette 
warnings  is  particularly  great  in  the  case 
of  larger  advertisements.  Accordingly, 
the  sizes  originally  specified  for  the  two 


•»  Id.  at  310-15. 

**  Id.  at  322-25.  In  a  subsequent  letter  to  the 
Chairman  dated  September  IZ  1986,  the  House  and 
Senate  sponsors  of  the  Smokeless  Tobacco  Act 
clarify  their  comments  by  setting  that  it  was  their 
intention  aa  diaflms  of  the  legislation  that  the 
advertiaing  warnings  appear  io  black  against  a  solid 
white  background.  Id.  at  407-08.  Because  this  letter 
was  from  the  members  of  Congress  who  were 
intimately  involved  in  drafting  the  legislation,  the 
Commission  has  given  the  letter  careful 
consideration  but  In  light  of  the  silence  of  the 
statute  and  its  legislative  history,  does  not  believe 
that  the  Smokeless  Tobacco  Act  necessarily 
requires  a  black  on  white  warning.  Similarly,  the 
Commission  also  considered  a  September  24. 1986, 
letter  to  Chairman  Oliver  from  Senator  Broyhill  and 
Representatives  Bliley  and  Rose — three 
Congressmen  who  have  had  a  continuing  interest  in 
the  legislation.  This  letter  reaffirmed  the  prior 
statements  that  each  of  these  individuals  had 
submitted  during  the  comment  period. 

••  Cong.  Rec.  H249  (daUy  ed.  Feb.  1986] 
(statement  of  Rep.  Waxman]. 

"Id. 
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smallest  ranges  of  advertiBements 
remain  the  same  as  proposed.  TTje  size 
for  the  third  area  range,  65  to  180  square 
inches,  is  modified  by  splitting  the  range 
into  two.  65  to  110  square  inches  and  110 
to  180  square  inches.  The  size  specified 
for  the  lower  range  remains  the  same, 
but  the  size  for  the  higher  range  is 
increased  to  the  size  that  was  proposed 
for  the  fourth  range.  The  sizes  specified 
for  the  remaining  larger  ranges  are 
increased  so  that  they  have  the  same 
proportional  relationship  to  the  sizes  of 
the  cigarette  warnings  as  the  smaller 
ranges.  While  the  resulting  warnings 
occupy  two-thirds  of  the  area  of  the 
current  cigarette  warnings,  the 
Commission  believes  they  are  equally 
conspicuous  because  of  the  circle  and 
arrow  format.  However,  the  Commission 
will  deem  warnings  of  these  sizes  to  be 
conspicuous  only  if  they  meet  the 
following  requirements:  (1)  The 
background  field  inside  the  circle  and 
arrow  is  a  color  that  would  be  clearly 
visible  against  the  background  of  the  ad 
upon  which  the  circle  and  arrow 
appears;  and  (2)  the  color  in  which  the 
rule  and  statement  are  printed  is  clearly 
visible  against  the  background  field 
within  the  circle  and  arrow  as  well  as 
the  background  of  the  ad  upon  which 
they  appear.  These  new  requirements 
are  set  forth  in  paragraph  (c)  of  S  307.7 
of  the  final  regulations.  The  regulations 
also  specify  that  a  warning  consisting  of 
a  black  rule  and  statement  on  a  uniform 
white  background  will  be  deemed 
clearly  visible.  However,  the  regulations 
should  be  construed  as  permitting,  but 
not  requiring,  warnings  in  black  on 
white. 

The  final  regulations  also  specify  that 
smokeless  tobacco  companies  place  a 
warning  against  a  uniform  background, 
even  if  it  is  the  same  as  the  surrounding 
background  in  the  ad,  provided  that  the 
warning  is  in  a  clearly  visible  color.  In 
this  case,  however,  the  sizes  of  the  circle 
and  arrow  are  increased  by  thirty 
percent  and  the  type  style  and  point 
sizes  of  the  type  are  increased  so  that 
the  warning  remains  proportional  to  the 
larger  size  of  the  circle  and  arrow. 
Specifications  for  these  new 
requirements,  which  result  in  warnings 
with  areas  that  are  only  slightly  smaller 
than  those  of  the  current  cigarette 
warnings,  are  set  forth  in  paragraph  (d) 
of  §  307.7  of  the  final  regulations. 
Paragraph  (c)  of  the  final  regulations 
also  provides  that  if  a  circle  and  arrow 
with  a  white  background  is  displayed  on 
a  solid  white  background  of  an  ad,  the 
larger  sizes  specified  in  paragraph  (d), 
rather  than  those  specified  in  paragraph 
(c),  will  be  deemed  to  be  conspicuous. 


By  creating  safe  harbors  for  both 
warnings  with  clearly  visible 
backgrounds  and  larger  warnings  with 
uniform  backgrounds  of  any  color  the 
Commission  intends  to  adopt 
requirements  that  ensure  the 
effectiveness  of  the  warnings  while  at 
the  same  time  also  preserve  a 
reasonable  amount  of  fiexibihty  for  the 
industry  on  how  it  conforms  its 
advertising  to  the  final  regulations. 

2.  Description  of  the  Circle  and  Arrow 

As  previously  indicated,  proposed 
paragraph  {b]  of  S  307.7  described  the 
proportions  of  ttie  circle  and  arrow  in 
terms  of  fractions  of  the  diameter  to 
ensure  that  all  the  advertising  warnings 
would  be  displayed  in  the  same 
configiu-ation.  In  addition,  as  proposed 
paragraph  (b)  contained  a  list  that 
provided  the  size  of  the  circle  and  arrow 
as  well  as  the  point  size  for  the  type  of 
the  warnings  in  advertisements  with 
areas  in  twelve  different  ranges.  In  the 
invitation  to  comment  the  Commission 
specifically  asked  whether  the 
description  of  the  proportions  of  the 
circle  and  arrow  would  create  any 
problems,  as  well  as  asked  whether  the 
list  of  sizes  should  be  deleted  from  the 
regulations  and  the  smokeless  tobacco 
companies  be  permitted  or  required  to 
comply  by  conforming  the  advertising 
warnings  to  acetates  submitted  to  the 
Commission.'^  Very  few  comments 
respond  to  these  questions.'* 

The  Smokeless  Tobacco  Council  •» 
takes  the  position  that  companies 
should  be  permitted,  but  not  required,  to 
comply  by  conforming  the  warnings  to 
acetates  submitted  to  the  Commission. 
Other  comment!  '°  take  the  position 
that  the  companies  should  not  be 
permitted  to  comply  by  submitting 
acetates  and  that  the  regulations  should 
contain  a  Hst  of  sizes  to  make  it  possible 
for  the  private  sector  to  monitor 
compliance.  The  regulations  as  proposed 
permitted  [but  did  not  require)  the 
companies  to  comply  by  submitting 
acetates  pursuant  to  proposed  S  307.10 
as  well  as  contained  a  list  of  sizes  for 
the  warnings  in  advertisements  with 
different  areas.  Accordingly,  no  change 
is  made  in  these  aspects  of  the 
regulations,  since  as  proposed  they 


•'  51  FR  24375  at  24379  Questions  5  and  9  (1986). 

*»  Although  no  coament  raised  any  problems 
with  the  proportions  described  in  the  proposed 
regulations,  it  has  come  to  the  Commission's 
attention  that  the  proposed  regulations  failed  to 
specify  the  height  of  the  arrow,  that  is  the  distance 
between  the  tip  of  the  arrow  and  its  base. 
Accordingly,  the  final  regulations  provide  that  the 
height  of  the  arrow  is  to  be  H  of  the  diameter  of  the 
circle. 

••  Conun'n  Pub.  Docket  No.  209-52  at  284-307. 
"■  id.  at  206-28.  23^1,  27&-83. 


satisfied  the  industry's  need  for  a 
convenient  method  of  complying 
without  compromising  the  public's 
interest  in  a  mechanism  for  monitoring 
compUance. 

3.  Miscellaneous  Changes 

There  are  a  number  of  other 
comments  that  focus  on  other  discrete 
aspects  of  §  307.7.  These  comments  are 
discussed  in  this  section. 

First,  there  are  two  comments  that 
focus  on  the  typeface  specified  for  the 
advertising  warnings  in  the  proposed 
regulations.  The  Smokeless  Tobacco 
Council^ »  notes  that  Univers  47  by 
definition  dictates  the  size  of  the 
character  width  and  leading.  The 
Coalition  on  Smoking  OR  Health  points 
out  that  there  are  a  nimiber  of  typefaces 
that  are  more  readable  than  Univers  47 
without  occupying  any  more  space.  The 
Commission  agrees  with  the  Smokeless 
Tobacco  Council  that  designating  a 
typeface  by  name  and  number  also 
mandates  character  width  and  leading. 
The  Commission  also  beUeves  that 
requiring  Univers  57  rather  than  Univers 
47  will  make  the  warnings  more 
conspicuous  and  legible  type  without 
increasing  the  size  of  the  warnings. 
Accordingly,  the  final  regulations 
specify  Univers  57  rather  than  Univers 
47  for  the  advertising  warnings  with 
clearly  visible  back^unds  described  in 
subsection  (c)  of  9  307.7  of  the  final 
regulations.  For  the  alternative  larger 
warnings  with  solid  backgrounds  of  any 
color  that  are  described  in  paragraph 
[d],  the  final  regulations  specify  a 
heavier  typeface,  Univers  67,  that  along 
with  the  increased  point  size  of  the  type, 
will  ensure  the  conspicuousness  of  the 
warnings. 

In  addition,  the  mockups  submitted  by 
the  Coalition  on  Smoking  OR  Health 
show  advertising  warnings  as  they 
would  have  appeared  under  the 
proposed  regulations  as  well  as 
warnings  that  were  modified  in  a  variety 
of  ways,  including  by  increasing  the 
width  of  the  rule,  to  enhance  their 
conspicuousness.  The  Commission 
agrees  that  increasing  the  width  of  the 
rule  will  help  ensure  conspicuousness  of 
the  warnings  and  notes  that  the  size  of 
the  warning  is  not  any  larger  as  a  result 
of  the  increase.  Accordingly,  the 
regulations  are  modified  to  increase  the 
width  of  the  rule  for  the  warnings  with 
clearly  visible  backgrounds 
approximately  in  proportion  to  the 
increase  in  the  character  width  resulting 
fi-om  specifying  Univers  57  rather  than 
Univers  47.  Similarly,  the  width  of  the 
rule  for  the  warnings  with  solid 


"/(/.  al  284-307. 
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backgrounds  of  any  color  reflect  the 
proportionate  increase  in  the  size  of 
those  warnings  over  the  warnings  with 
clearly  visible  badqgrounds. 

There  are  two  comments  that  object 
to  the  pn^MMed  regulations' 
requirements  with  respect  to  the 
placement  of  the  req\iired  warnings  in 
advertisements.  As  proposed  paragraph 
(a)  of  i  307.7  provided  diat  a 
conspicuous  and  prominent  location  for 
the  circle  and  arrow  in  an  advertisement 
was  not  next  to  other  written  matter  or 
circular  designs,  ot  on  a  picture  of  the 
package.  The  Group  Against  Smoking 
Pollution  of  Massadiusetts  *'  objects 
that  the  regulations  allow  die  warnings 
to  be  placed  at  the  opposite  end  of  the 
advertisement  from  eye-catching  action. 
No  change  is  made  in  response  to  this 
comment  because  identifying  die  focal 
point  of  an  advertisement  by  regulation 
creates  practical  problems  and  is 
unnecessary  to  an  effective  display  of 
the  required  warnings.  The  Smdceless 
Tobacco  Council  takes  issue  with  the 
requirement  that  the  warning  not  be 
displayed  next  to  other  written  material 
or  on  die  package.  The  Commission 
does  not  believe  that  the  circle  and 
arrow  will  necessarily  overpower  other 
written  material,  but  agrees  that,  in  the 
case  of  an  advertisement  consisting 
primarily  of  a  picture  of  the  package,  the 
circle  and  arrow  should  be  allowed  to 
appear  on  the  package.  Accordingly,  the 
regulations  are  modified  to  permit 
display  of  the  circle  and  arrow  on  the 
package  in  an  advertisement  where  80 
percent  of  the  area  is  taken  up  by  a 
picture  of  the  package. 

In  addition,  a  number  of  oomments 
raise  the  issue  of  the  appropriate  fcnmat 
for  the  warnings  (Mi  packages  that  are 
distributed  as  free  sanqries.  Several  of 
these  oomments  '*  take  the  position  that 
free  samples  are  advertisements  and  as 
such  should  be  required  to  display  the 
warning  statements  in  a  circle  and 
arrow  format  The  Commission  believes 
that  requiring  companies  to  prepare 
specitd  labels  for  free  samples  is  unduly 
burdensome,  especially  for  the  smaller 
companies,  and  unnecessary  for  the 
effective  display  of  the  warnings. 
Accordingly,  no  change  in  the 
regulations  is  made  in  response  to  these 
comments  and  free  samples  are  required 
to  display  the  label  disdosures  required 
by  fi  307.6. 

Similarly,  a  number  of  comments  also 
concern  the  placement  and  format  of  the 
warnings  on  free  sample  coupons. 


Several  of  these  oomments  ^*  uige  the 
Commission  to  require  the  simultaneous 
display  of  all  diree  of  die  required 
warnings  on  free  sample  coitions.  There 
is  no  statutory  basis,  however,  for 
requiring  simultaneous  display  of  die 
warnings  on  coupons.  Since  the 
proposed  regulations  provided  diat 
coupons  were  to  be  treated  as  print 
advertisements,  no  change  in  the 
regulations  is  made  in  response  to  these 
comments. 

E.  Audiovisual  and  Audio  Advertising 
Disclosures  [i  307.6) 

As  originally  proposed  {  307.8  of  the 
regulations  provkied  that  the  required 
warnings  would  be  deemed  to  be 
conspicuous  in  videotapes,  films, 
filmstrips.  or  other  advertisements  with 
similar  visual  components  if  they  were 
superimposed  on  the  screen  at  the  end 
of  the  ad  for  a  length  of  time  and  in 
graphics  so  that  they  would  be  easily 
legible  by  the  typical  viewer.  Under 
prt^Kwed  I  307.8  the  required  warnings 
would  be  deemed  to  be  conspicoas  in 
cassettes,  discs,  or  other  advertisements 
with  audio  oampon«its  if  they  were 
announced  at  the  end  of  die 
advertisement  in  a  manner  that  would 
be  cleariy  audible  and  understandable 
to  the  typical  listener.  In  addition,  as 
proposed  {  307.6  provided  that  the 
warnings  in  ads  with  both  an  audio  and 
a  visual  component  would  be  deemed  to 
be  conspicuous  if  they  were 
superim|MMed  on  the  screen  at  the  end 
of  the  ad  in  a  cirde  and  arrow  fonnat 
and  announced  simultaneously  in  a 
manner  that  would  be  easUy  legible  and 
cleariy  audible  and  understandable  to 
the  typical  viewer.  Although  the 
invitation  to  comment  did  not  raise  any 
issues  in  connection  with  i  307.8,  a  few 
comments  address  the  appropriateness 
of  the  section's  requirements. 

The  American  Association  of 
Advertising  Agencies  '*  contends  that 
requiring  simultaneous  audio  and  visual 
warnings  mandates  two  warnings  in  a 
single  advertisement  as  a  practical 
matter,  which  upsets  the  balance 
between  the  valid  sales  message  and  the 
warning.  During  the  debates  that 
preceded  passage  of  the  Smokeless 
Tobacco  Act  in  the  House,  however,  one 
of  the  legislation's  spcmsors  suggested 
that  in  the  case  of  an  ad  with  both  a 
visual  and  an  audio  component  the 
Commission  "would  be  expected  to 
issue  regulations  requiring  that  the 
advertisement  bear  the  circle/arrow 
fonnat  during  the  pendency  of  the  ad 
and  that  the  warning  be  read  by  the 


principal  narrator  in  die  ad.** '" 
Accordingly,  no  change  is  made  in  the 
regulations  in  response  to  this  aspect  of 
the  American  Association  of 
Advertising  Agencies'  comment 

In  addition,  the  American  Association 
of  Advertising  Agencies  thinks  that  the 
requirement  that  the  warnings  be  clearly 
audible  and  understandable  to  the 
typical  listener  is  unnecessary  and 
imfair.  The  Commission  agrees  that  the 
references  to  the  typical  viewer  and 
listener  make  the  standard  too 
subjective.  Accordingly,  the  regulations 
are  modified  so  that  these  references  are 
deleted. 

In  addition,  a  few  comments  on  the 
appropriatenesss  of  die  requirements  for 
audiovisual  advertisements  raise 
concerns  about  the  continued  viabiUty 
of  colain  in-store  announcements  for 
which  smc^eless  tobacco  companies 
provide  incentives.*^  Hie  Commission 
agrees  with  these  comments  that 
requiring  disclosures  in  audio 
announconents  in  retail  stores  is  indeed 
onerous  to  the  industry  as  well  as 
imposes  a  significant  enforcement 
burden  on  the  Commission  given  both 
the  apparent  lack  of  prevalence  of  this 
type  of  advertising  and  the  difficulty  of 
establishing  wdiedier  a  short 
announcement  in  fact  contained  the 
required  warning.  If  these 
announcements  are  limited  to  a  brief 
statement  of  the  brand  name  of  the 
product  and  other  product  identifier, 
sudi  as  the  flavor  and  cut  of  the 
tobacco,  its  price  and  location  in  the 
store,  requiring  health  warnings  in  them 
would  provide  only  de  minimis  benefits. 
Accordingly.  §  307.8  has  been  modified 
to  provide  that  no  warning  is  required  in 
the  case  of  an  audio  advertisement  in  a 
retail  store,  even  if  a  smokeless  tobacco 
company  pays  an  incentive  for  the  ad, 
so  long  as  the  aimouncement  is  limited 
to  the  brand  name  of  the  product  and 
other  product  identifier,  that  is, 
information  about  the  flavor  or  cut  of 
the  tobacco,  its  price,  and  its  location  in 
the  store. 

F.  Cooperative  Advertising  (S  307.9) 

As  originally  proposed  the  regulations 
did  not  contain  any  provision  with 
respect  to  cooperative  advertisements. 
The  notice  that  accompanied  the 
proposed  regulations,  however, 
explained  that  all  advertisements  for 
smokeless  tobacco  products  (including 
cooperative  advertisements)  paid  for, 
directiy  or  indirectly,  in  whole  or  in  part, 


^*MBtlOS-lL 

'*  Id  at  8S-6&  70-71. 9B-100, 104-106. 120-21. 122- 
23.  227-33.  Z34-41.  242-45.  253.  276-82.  335. 


'♦  Id  at  OS-e&  70-71.  99-lOa  104-05. 122-23.  227- 


33. 


"  Id.  at  183-93. 


^*  Cong.  Rec.  H248  (daily  ed.  Feb.  S.  1988) 
(statement  of  Rep.  Waxman). 

^^  Conun'n  Pub.  Docket  No.  209-SZ  at  284-307, 
310-15,  333-34. 
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by  a  smokeless  tobacco  company  must 
bear  the  warnings  required  by  the 
Smokeless  Tobacco  Act.^«  The  notice 
also  stated  that  any  advertisement  paid 
for  entirely  by  a  retailer  or  any  person 
other  than  a  manufactiu-er,  packager,  or 
importer  of  smokeless  tobacco  products 
need  not  carry  a  warning  statement. 
Although  the  invitation  to  comment  did 
not  raise  the  issue  of  whether  and  to 
what  extent  the  regulations  should 
apply  to  cooperative  advertisements, 
several  comments  address  these  issues. 

A  number  of  comments,  including 
letters  from  two  members  of  Congress  "" 
and  comments  by  the  Smokeless 
Tobacco  Council,  •<>  the  Retail  Tobacco 
Dealers  of  America,  Inc.,  •  >  and  the 
American  Advertising  Federation  •' 
contend  that  the  Smokeless  Tobacco 
Act  does  not  cover  retailers  and  there  is 
no  basis  for  extending  the  regulations  to 
include  a  manufacturer  that  contributes 
to  part  of  the  cost  of  a  retailer's 
advertisement.  This  argument,  however, 
fails  to  address  the  language  of  the 
Smokeless  Tobacco  Act,  which  makes  it 
unlawful  for  a  manufacturer,  packager, 
or  importer  of  smokeless  tobacco  "to 
advertise  or  cause  to  be  advertised"  any 
smokeless  tobacco  product  without  the 
required  warning.  The  Commission 
believes  that  a  person  who  pays  in 
whole  or  in  part  for  an  advertisement  for 
a  product  has  caused  the  product  to  be 
advertised.  In  addition,  a  wholesale 
exemption  for  cooperative  advertising 
would  create  a  loophole  with  the 
potential  for  negating  the  requirement 
that  the  advertising  for  smokeless 
tobacco  products  carry  health  warnings. 
Accordingly,  the  Commission  declines  to 
modify  the  regulations  to  exclude 
cooperative  advertisements. 

Nevertheless,  there  are  a  few 
comments  on  the  appropriateness  of  the 
requirements  for  the  display  of  the 
required  warnings  in  small 
advertisements  (that  is.  advertisements 
with  a  display  area  of  15  square  inches 
or  less]  that  raise  serious  concerns  with 
respect  to  the  impact  of  the  regulations 
on  cooperative  advertising.  Specifically, 
the  Smokeless  Tobacco  Council  points 
out  that  requiring  the  display  of  a  V4 
inch  circle  and  arrow  will  effectively 
lead  to  the  elimination  of  certain 
tombstone  advertisements.  According  to 
the  Smokeless  Tobacco  Council  these 
ads  usually  have  an  area  of  4  square 
inches  or  less  and  are  typically  part  of 
larger  advertisements  placed  by  grocery 


19 


51  FR  24375  at  24378  (1986). 
'»  Comm'n  Pub.  Docket  No.  200-52  at  310-lS.  SIS- 

"  Id.  at  284-307. 
"  Id  at  18»-64. 
••  Id.  at  2S»-e2A. 


or  drug  stores  to  highlight  sale  items. 
The  American  Advertising  Federation 
and  the  Retail  Tobacco  Dealers  of 
America,  Inc,  similarly  note  in  their 
comments  that  the  regulations  will  lead 
to  the  end  of  tombstone  ads  of  the  type 
that  small  retailers  place  in  local  print 
media  in  connection  with  a  cooperative 
advertising  program.  The  Commission 
believes  that  tombstone  ads  of  4  square 
inches  or  less  merely  provide  users  of 
smokeless  tobacco  with  information 
about  the  price  and  availability  of 
smokeless  tobacco  products.  More 
importantly,  the  visibility  of  a  small 
warning  in  a  tiny  ad  appearing  in  the 
midst  of  a  number  of  other  tiny  ads  is  so 
low  that  the  Commission  believes  that 
requiring  warnings  in  tombstone  ads 
with  areas  of  4  square  inches  or  less 
would  provide  at  best  de  minimis 
benefits. 

Accordingly,  a  new  §  307.9  is  added  to 
the  regulations  to  meet  these  concerns. 
The  new  section  provides  in  part  that 
any  advertisement  placed  by  a  retailer 
or  any  person  other  than  a  smokeless 
tobacco  company  with  an  area  of  4 
square  inches  or  less  need  not  carry  a 
warning,  even  if  it  is  partially  paid  for 
by  a  smokeless  tobacco  company,  so 
long  as  it  only  contains  the  brand  name 
and  other  product  identifier  and  the 
price.'* 

III.  Regulatory  Flexibility  Act 

In  publishing  the  proposed 
regulations,  the  Commission  determined 
that  the  provisions  of  the  Regulatory 
Flexibility  Act  •*  requiring  an  initial 
regulatory  analysis  were  not  applicable 
to  the  regulations  because  they  did  not 
appear  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.*'  The  Commission  noted  that 
the  economic  costs  are  primarily 
statutorily  imposed  and  the 
Conunission's  regulations  impose  few,  if 
any,  independent  additional  costs.  In 
light  of  the  above,  it  was  certified  under 
the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  ••  that  the 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Commission  requested  conmients 
on  the  effects  of  these  regulations  and 
asked  for  numerical  estimates  if  the 
regulations  were  believed  to  affect 
costs,  profitability,  competitiveness,  or 
employment  in  small  entities.  The 
comments,  however,  appear  to  address 


•»  New  {  307.9  also  containa  a  croas-reference  to 
Uie  provisiona  of  |  307.8  with  respect  to  in-store 
audio  announcements. 

•♦  5  U.S.C.  803,  6M  (1982). 

••  51  FR  34375  at  J4378  section  E  (1986). 

"  5  U.S.C.  e05(b)  (1982). 


the  compliance  obligations  that  have 
been  statutorily,  rather  than 
administratively,  imposed.  On  the  basis 
of  all  the  information  before  it.  the 
Commission  has  determined  the  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
the  Commission  ooncludes  that  a  final 
regulatory  flexibility  analysis  is  not 
required  and  has  filed  a  certificate  with 
the  Small  Business  Administration  to 
that  effect. 

IV.  Paperwork  Reductioo  Act 

In  publishing  the  proposed 
regulations,  the  Commission  noted  that 
they  contain  provisions  that  constitute 
information  collection  requirements 
under  the  Paperwork  Reduction  Act.*' 
Consequently,  a  request  for  clearance 
was  submitted  to  the  Office  of 
Management  and  Budget.  The  request 
was  approved  on  July  12. 1986.»«  and 
control  number  3064-0082  was  assigned 
to  the  information  collection 
requirements.  This  approval  will  expire 
on  July  31. 1989.  unless  it  has  been 
extended  before  that  date. 

V.  Effective  Dates 

The  provisions  of  the  Smokeless 
Tobacco  Act  that  pertain  to  the  display 
of  warnings  in  the  labeling  and 
advertising  of  smokeless  tobacco 
products  become  effective  on  February 
27. 1987.  These  regulations  (with  the 
exception  of  9  307.#(c).  307.10  and 
307.11.  which  involve  the  submission  of 
plans)  also  become  effective  on  that 
date.  However,  the  Smokeless  Tobacco 
Act  also  specified  fliat  the  Commission 
was  to  have  issued  these  regulations  6 
months  before  the  effective  date  of  the 
display  requirements.  Accordingly, 
during  the  period  following  the  effective 
date  and  the  date  6  months  after  the 
promulgation  of  these  regulations,  the 
Commission  in  making  enforcement 
decisions  will  ttike  into  account,  as 
appropriate,  practical  constraints  on  the 
industry  in  meeting  the  display 
requirements. 

The  provisions  of  the  Smokeless 
Tobacco  Act  that  pertain  to  the 
submission  of  plans  to  the  Commission 
became  effective  on  the  date  of 
enactment,  Februaiy  27, 1986. 
Accordingly,  the  pottions  of  the 
regulations  that  concern  the  submission 
of  plans  (S§  307.4(c).  307.10.  and  307.11) 
will  become  effective  on  December  19. 
1986.  1 

"  51  FR  34375  at  34378  aection  D  (1986). 

■*  Notice  of  Office  of  Management  and  Budget 
AcUon  to  Cart  Hevener.  hderal  Trade  Commission, 
dated  July  12. 1986. 
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Accordingly,  it  is  proposed  that 
Chapter  I  of  16  CFR  be  amended  by 
adding  Part  307  to  read  as  follows: 

PART  307— REGULATIONS  UNDER 
THE  COMPREHENSIVE  SINOKELESS 
TOBACCO  HEALTH  EDUCATION  ACT 
OF  1986 

Scope 

Sec. 

307.1  Scope  of  regulations  in  this  part. 

307.2  Required  warnings. 

Deflnitions 

307.3  Terms  defined. 

General  Requirements 

307.4  Prohibited  acU. 

307.5  Language  requirements. 

Label  Disclosures 

307.6  Requirements  for  disclosure  on  the 
label. 

Advertising  Disclosures 

307.7  Requirements  for  disclosure  in  print 
advertising! 

307.8  Requirements  for  disclosure  in 
audiovisual  and  audio  advertising. 

307.9  Cooperative  advertising. 

Plans 

307.10  Rotation,  display,  and  distribution  of 
warning  statements  on  smokeless 
tobacco  packages. 

307.11  Rotation,  display,  and  dissemination 
of  warning  statements  in  smokeless 
tobacco  advertising. 

Authority:  IS  U.S.C.  4401  et  seq. 
Scope 

§  307.1    Scop*  Of  regulation*  in  this  part 

These  regulations  implement  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986  to  be 
codified  at  15  U.S.C.  4401. 

§  307.2    R*quir*d  warnings. 

The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986  is 
the  law  that  requires  the  enactment  of 
these  regulations.  Section  7  of  this  law 
provides  that  no  statement,  other  than 
the  three  warning  statements  required 
by  the  Act,  shall  be  required  by  any 
Federal,  State,  or  loccd  statute  or 
regulation  to  be  included  on  the  package 
or  in  the  advertisement  (unless  the 
advertisement  is  an  outdoor  billboard) 
of  a  smokeless  tobacco  product.  The 
warning  statements  required  by  the  Act 
are  as  follows: 

WARNING:  THIS  PRODUCT  MAY  CAUSE 

MOUTH  CANCER 
WARNING:  THIS  PRODUCT  MAY  CAUSE 

GUM  DISEASE  AND  TOOTH  LOSS 
WARNING:  THIS  PRODUCT  IS  NOT  A 

SAFE  ALTERNATIVE  TO  CIGARETTES 


Definitioiu 

9  307 J    Term*  d*fln*d. 

As  used  in  this  part,  unless  the 
context  otherwise  specifically  requires: 

(a)  "Act"  means  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986  (Pub.  L.  99-252)  and  any 
amendments  thereto. 

(b)  "Commission"  means  the  Federal 
Trade  Commission. 

(c)  "Regulation(s)"  means  regulations 
promulgated  by  the  Commission 
pursuant  to  sections  3  and  5  of  the  AcL 

(d)  "Commerce"  means  (1)  commerce 
between  any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  Wake  Island,  Midway 
Islands,  Kingman  Reef,  or  Johnston 
Island  and  any  place  outside  thereof;  (2) 
commerce  between  points  in  any  State, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Islands,  American  Samoa, 
Wake  Island,  Midway  Islands,  Kingman 
Reef,  or  Johnston  Island,  but  through 
any  place  outside  thereof;  or  (3) 
commerce  wholly  within  the  District  of 
Columbia,  Guam,  the  Virgin  Islfmds, 
American  Samoa^  Wake  Island.  Midway 
Islands,  Kingman  Reef,  or  Johitston^ 
Island. 

(e)  "United  States",  when  used  in  a 
geographical  sense,  means  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Islands,  American  Samoa. 
Wake  Island.  Midway  Islands,  Kingman 
Reef,  Johnston  Island,  and  installations 
of  the  Armed  Forces. 

(f)  "Smokeless  tobacco  product" 
means  any  finely  cut  ground,  powered, 
or  leaf  tobacco  tiiat  is  intended  to  be 
placed  in  the  oral  cavity,  including  snuff, 
chewing  tobacco,  and  plug  tobacco. 

(g)  "Brand'  means  smokeless  tobacco 
products  that  bear  a  common  identifying 
name  or  mark,  regardless  of  whether  the 
products  are  differentiated  by  type  of 
product  size,  shape,  packaging,  or  other 
characteristic,  and,  in  the  case  of 
generic  or  private  label  smokeless 
tobacco  products,  means  all  products 
produced  by  a  single  manufacturer  or  its 
affiliates  or  imported  by  a  single 
importer  or  its  affiliates. 

(h)  "Package"  means  any  pack,  can, 
box,  jar,  carton,  pouch,  container,  or 
wrapping  in  which  any  smokeless 
tobacco  product  is  offered  for  sale,  sold, 
or  otherwise  distributed  to  consumers, 
but  for  purposes  of  these  regulations 
"package"  does  not  include  (1)  any 
shipping  container  or  wrapping  used 
solely  for  transporting  smokeless 
tobacco  products  in  bulk  or  quantify  to 
manufacturers,  packagers,  processors, 
wholesalers,  or  retailers  unless  the 


container  or  wrapping  is  intended  for 
use  as  a  retail  display  or  (2)  any 
wrapping  or  container  that  bears  no 
written,  printed,  or  graphic  matter. 

(i)  "Label"  means  any  written,  printed, 
or  graphic  matter  affixed  to  or  appearing 
on  any  smokeless  tabacco  product  or 
any  package  containing  a  smokeless 
tpbacco  product  with  the  exception  of 
any  revenue  stamp  affbced  to  a 
smokeless  tobacco  product 

(j)  "Billboard"  means  any  outdoor  sign 
with  an  area  of  more  than  150  square 
feet 

(k)  "Manufacturer"  means  any  person 
who  manufacturers,  produces,  or 
processes  any  smokeless  tobacco 
product. 

(1)  "Packager"  means  any  person  who 
puts  any  smokeless  tobacco  product  into 
packages  to  be  offered  for  sale,  sold,  or 
distributed  to  consumers. 

(m)  "Importer"  means  any  person  who 
puts  any  smokeless  tobacco  product  that 
was  not  manufactured  inside  the  United 
States  into  commerce  to  be  offered  for 
sale,  sold,  or  distributed  to  consumers. 

General  Requirements 

§307.4    ProhMted  acts. 

(a)  No  manufacturer,  packager,  or 
importer  of  any  smokeless  tobacco 
product  shall  distribute,  or  cause  to  be . 
distributed,  in  commerce  any  smokeless 
tobacco  product  in  a  package  that,  in 
accordance  with  the  labeling 
requirements  of  the  Act  and  these 
regulations,  does  not  bear  one  of  the 
following  warning  statements. 

WARNING:  THIS  PRODUCT  MAY  CAUSE 

MOUTH  CANCER 
WARNING:  THIS  PRODUCT  MAY  CAUSE 

GUM  DISEASE  AND  TOOTH  LOSS 
WARNING:  THIS  PRODUCT  IS  NOT  A 

SAFE  ALTERNATIVE  TO  CIGARETTES 

Each  smokeless  tobacco  product  shall 
upon  being  prepared  for  distribution  in 
commerce  for  retail  sale,  but  before  it  is 
distributed  to  be  offered  for  retail  sale, 
be  labeled  in  accordance  with  the  Act 
and  regulations  in  this  part.  In  the  case 
of  an  importer,  the  label  statements  may 
be  affixed  in  the  country  of  origin  or 
after  importation  into  the  United  States, 
but  shall  be  affixed  before  the 
smokeless  tobacco  product  is  removed 
from  bond  for  sale  or  distribution.  This 
section  does  not  apply  to  any  smokeless 
tobacco  product  that  is  manufactured, 
packaged,  or  imported  in  the  United 
States  for  export  from  the  United  States, 
if  the  product  is  not  in  fact  distributed  in 
commerce  for  use  in  the  United  States. 

(b)  No  manufactiu«r,  packager,  or 
importer  of  any  smokeless  tobacco 
product  shall  advertise  or  cause  to  be 
advertised  (other  than  through  the  use  of 
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billboard  advertising]  within  the  United 
States  any  smokeless  tobacco  product 
unless  the  advertising  bears  one  of  the 
warning  statements  as  required  by  the 
Act  and  the  regulations  and  set  forth  in 
i  307.4(a).  This 

requirement  is  not  applicable  to 
company  and  divisional  names,  when 
used  as  such,  to  signs  on  factories, 
plants,  warehouses,  and  other  facilities 
related  to  the  manujfacturer  or  factory 
storage  of  smokeless  tobacco,  to 
corporate  or  financial  reports,  to 
communications  to  security  holders  and 
others  who  customarily  receive  copies 
of  these  communications,  to 
employment  advertising,  to  advertising 
in  tobacco  trade  publications,  or  to 
promotional  materials  that  are 
distributed  to  smokeless  tobacco 
wholesalers,  dealers,  or  merchants,  but 
not  to  consumers.  This  requirement  does 
not  apply  to  utilitarian  objects  for 
personal  use,  such  as  pens,  pencils, 
clothing,  or  sporting  goods.  In  addition, 
this  requirement  does  not  apply  to  shelf- 
talkers  and  similar  product  locators  with 
a  display  area  of  12  square  inches  or 
less. 

(c)  No  manufacturer,  packager,  or 
importer  shall  fail  to  submit  a  plan  to 
the  Commission  which  specifies  the 
method  that  will  be  used  to  rotate, 
display,  and  distribute  the  statements 
required  by  the  Act  and  regulations  in 
this  part.  The  Commission  shall  approve 
a  plan  if  the  plan  provides  for  the 
rotation,  display,  and  distribution  of  the 
statements  in  a  manner  that  complies 
with  the  Act  and  these  regulations. 
Authority  to  approve  plans  submitted  by 
smokeless  tobacco  manufacturers, 
packagers,  and  importers  has  been 
delegated  by  the  Commission  to  the 
Associate  Director  for  Advertising 
Practices.  Where  significant  issues  not 
previously  considered  by  the 
Commission  are  present  however,  those 
plans  will  be  referred  by  the  Associate 
Director  for  Advertising  Practices  to  the 
Commission  in  the  first  instance.  This 
delegation  is  authorized  by  section  1(a) 
of  the  Reorganization  Plan  No.  4  of  1961 
in  order  to  enhance  the  efficiency  and 
result  in  expedited  treatment  of  these 
plans.  Pursuant  to  section  1(b)  of  the 
Reorganization  Plan,  the  Commission 
will  retain  the  discrcUonary  right  to 
review  the  actions  of  the  delegate.  Any 
smokeless  tobacco  manufacturer, 
packager,  or  importer  may  within  30 
days  of  the  delegate's  acUon  file  with 
the  Secretary  of  the  Commission  a 
request  for  full  Commission  review  of 
the  action.  If  no  review  is  sought  by 
petition  of  the  submitter  of  a  plan  or  any 
intervenor  or  upon  the  Commission's 
own  initiative  within  30  days  of  the 


action,  or  if  a  review  is  sought  and 
denied  in  this  30  day  period,  the 
delegate's  action  shall  be  deemed  to  be 
the  action  of  the  Commission. 

(d)  A  manufacturer,  packager,  or 
importer  of  smokeless  tobacco  products 
shall  be  deemed  to  be  in  compliance 
with  the  Act  and  these  regulations  if  it 
has  taken  reasonable  steps  to  (1) 
provide,  by  written  contract  or  other 
clear  instructions,  for  the  rotation  of  the 
label  statements  required  by  the  Act;  (2) 
give  clear  instructions  and,  if  possible, 
furnish  materials  (such  as  film 
negatives,  acetates,  or  other  facsimiles) 
for  the  production  of  smokeless  tobacco 
packages  and  advertising  that  contain 
the  required  warning  statements;  and  (3) 
prevent  and  correct  mistakes,  errors,  or 
omissions  that  have  come  to  its 
attenHon.  In  the  event  of  the  distribution 
of  labels  or  the  publication  of 
advertisements  that  do  not  conform  with 
the  Act  and  these  regulations,  the 
burden  of  establishing  that  reasonable 
steps  have  been  taken  (including 
fulfilling  the  conditions  described  in  (1) 
through  (3)  of  this  paragraph)  to  comply 
shall  rest  with  the  manufacturer, 
packager,  or  importer  of  smokeless 
tobacco. 

S  307.6    LangtMo*  requlrwrnents. 

The  warning  statement  on  the  label  of 
a  smokeless  t^acco  product  required 
by  the  Act  and  these  regulations  shall 
be  set  out  in  the  English  language.  If  the 
label  of  a  smokeless  tobacco  product 
contains  a  required  warning  in  a 
language  other  than  English,  the 
required  warning  must  also  appear  in 
English.  In  the  case  of  an  advertisement 
for  a  smokeless  tobacco  product  in  a 
newspaper,  magazine,  periodical,  or 
other  publication  that  is  not  in  English, 
the  warning  statement  shall  appear  in 
the  predominant  language  of  the 
publication  in  which  the  advertisement 
appears.  In  the  case  of  any  other 
advertisement,  the  warning  statement 
shall  appear  in  the  same  language  as 
that  principally  used  in  the 
advertisement. 

Label  Disclosuies 

S  307.6    R«qulram«nts  for  diactosurt  on 
ttMlabaL 

(a)  In  the  case  of  the  label  of  a 
smokeless  tobacco  package,  the  warning 
statement  required  by  the  Act  and  these 
regulations  must  be  in  a  conspicuous 
and  prominent  place  on  the  package.  A 
conspicuous  and  prominent  place  is  a 
part  of  a  label  that  is  likely  to  be 
displayed,  presented,  shown,  or 
examined.  For  example,  in  the  case  of 
the  following  types  of  packages,  the 


following  places  shall  be  deemed  to  be 
conspicuous  and  prominent. 

Cylindrical  can— Side  of  the  package 
Pouch— Front  of  the  package,  provided  that, 
in  the  case  of  a  pouch  with  two  identical 
face  panels,  the  ftont  of  the  pouch  is  the 
faca  panel  upon  which  the  warning  is 
printed 
Rectangular  box  of  snuff,  plug  of  chewing 
tobacco,  or  dispeaser  of  individual 
packages  of  smokeless  tobacco  that  may  be 
purchased  in  its  entirety— Any  side  of  the 
package,  provided  that  the  side  panel  used 
does  not  bear  any  written  or  graphic  matter 
other  than  the  background  color  of  the  side 
panel  and  reasonable  extensions  of  graphic 
matter  from  other  panels 

However,  in  the  case  of  any  package  of 
smokeless  tobacco,  absent  special 
circumstances,  the  required  warning 
statement  shall  not  be  deemed  to  be  in  a 
conspicuous  and  prominent  place  if  it 
appears  on  the  bottom  (that  is,  the 
underside)  of  the  package  or  is  printed 
on  the  tear  line  or  on  any  other  surface 
where  it  will  be  obliterated  when  the 
package  is  opened  However,  in  the  case 
of  a  rectangular  package  that  is 
wrapped  in  a  continuous  sheet  of  foil  or 
plastic  with  randomly  appearing  label 
information,  the  required  warning  shall 
be  deemed  to  be  in  a  conspicuous  and 
prominent  place  if  it  appears  at  least 
onc«  in  its  entirety  on  any  part  of  the 
package  that  is  not  crimped  or  seamed. 

(b)  The  label  statement  required  by 
the  Act  and  these  tegulations  must  also 
be  in  a  conspicuous  format  and  in  a 
conspicuous  and  legible  type  in  contrast 
with  all  other  printed  material  on  the 
package.  The  required  warning 
statement  shall  be  deemed  to  be  in  a 
conspicuous  format  if  it  appears  in  two 
to  four  lines  that  are  parallel  to  each 
other  as  well  as  to  the  base  of  the 
package.  However,  in  the  case  of  a 
cylindrical  package  with  a  diameter  of  1 
and  %  inches  or  lets  the  required 
warning  statement  need  not  be  parallel 
with  the  base  of  the  package  to  be 
deemed  to  be  in  a  conspicuous  format. 
In  the  case  of  all  packages  the  required 
warning  statement  shall  be  deemed  to 
be  in  a  conspicuom  format  if  it  is 
separated  in  every  direction  from  other 
written  or  graphic  matter  on  the  label  by 
the  equivalent  of  at  least  twice  the  point 
size  of  the  type  in  which  the  warning  is 
printed  or  if  it  is  the  only  written  matter 
on  the  surface  of  the  package.  TTie 
required  warning  statement  shall  be 
deemed  to  be  in  a  conspicuous  and 
legible  type  if  it  appears  in  all  capitals  In 
Univers  57  normal  Wan  equivalent  type 
style.  For  example,  in  the  case  of  the 
following  types  of  packages  with  the 
specified  capacity,  the  following  type 
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sizes  shall  be  deemed  to  be  conspicuous 
and  legible. 

1  and  V4  ounce  snuff  can — Seven  point  type 

2  to  4  ounce  pouch  or  plug  of  chewing 
tobacco — Eight  point  type,  provided  that  if 
the  warning  statement  is  printed  in  one 
line,  it  will  be  deemed  to  be  conspicuous 
and  legible  in  eleven  point  type 

Can  roll  consisting  of  cans  wrapped  for  sale 
as  a  single  unit — Twelve  point  type, 
provided  that,  if  the  warning  statements  on 
the  individual  cans  are  completely  visible 
no  warning  statement  is  required  on  the 
outer  wrapping 

Dispenser  of  individual  packages  of 
smokeless  tobacco  that  may  be  purchased 
in  its  entirety — Twelve  point  type 

The  required  warning  statement  shall  be 
deemed  to  be  in  contrast  with  all  other 
printed  material  on  the  package  if  it  is 
printed  in  a  color  (including  black  and 
white)  that  is  clearly  visible  against  the 
background  on  which  the  warning 
appears. 

Advertising  Disclosures 

§  307.7    Rsqulrements  for  cHsdosure  in 
print  advertising. 

(a)  In  the  case  of  print  advertisements 
for  smokeless  tobacco,  including  but  not 
limited  to,  advertisements  in 
newspapers,  magazines,  or  other 
periodicals;  point-of-sale  promotional 
materials;  non-point  of  sale  promotional 
materials  such  as  leaflets,  pamphlets, 
coupons,  direct  mail  circulars,  or 
paperback  book  inserts;  and  posters  and 


placards  (other  than  outdoor  billboard 
advertising],  the  warning  statement 
required  by  the  Act  and  these 
regulations  must  be  in  a  conspicuous 
and  prominent  location,  in  conspicuous 
and  legible  type  in  contrast  with  all 
other  printed  material  in  the 
advertisement  and  must  appear  in 
capital  letters  in  a  circle  and  arrow 
format.  A  conspicuous  and  prominent 
location  is  anywhere  within  the  trim 
area  other  than  the  margin  in  the  case  of 
an  advertisement  in  a  newspaper, 
magazine,  or  other  periodical,  and  in  all 
cases  is  not  immediately  next  to  other 
written  matter  or  to  any  circular 
designs,  elements,  or  similar  geometric 
forms  (other  than  a  picture  of  a 
smokeless  tobacco  package  such  as  a 
cylindrical  snuff  can).  A  circle  and 
arrow  will  not  be  deemed  to  be 
conspicuous  and  prominent  if  it  is 
included  as  an  integral  part  of  a  specific 
design  or  illustration,  such  as  a  picture 
of  the  package,  in  the  advertisement, 
unless  at  least  80  percent  of  the  area  of 
the  advertisement  is  taken  up  by  a 
picture  of  the  package. 

(b)  The  advertising  warning 
statements  required  by  the  Act  and 
these  regulations  must  be  in 
conspicuous  and  legible  type  in  contrast 
with  all  other  printed  material  in  the 
advertisement  and  must  appear  in  all 
capital  letters  in  a  circle  and  arrow 
format.  The  proportions  of  the  circle  and 


arrow  shall  be  deemed  to  be 
conspicuous  if  they  are  such  that  the 
base  of  the  arrow  is  equal  to  %  of  the 
diameter  of  the  circle;  the  neck  of  the 
arrow  is  equal  to  y%  of  the  diameter  of 
the  circle;  the  widest  part  of  the  head  of 
the  arrow  is  equal  to  the  diameter  of  the 
circle;  the  tip  of  the  arrow  is  centered  at 
a  point  equal  to  %  of  the  diameter  from 
the  lowest  point  of  the  circle;  and  the 
distance  between  the  tip  of  the  arrow 
and  the  base  of  the  arrow  is  equal  to  % 
of  the  diameter  of  the  circle.  The 
statements  shall  be  deemed  to  be 
conspicous  if  they  are  parallel  to  the 
foot  of  the  advertisement  and  centered 
in  the  circle,  and  the  word  "WARNING" 
followed  by  a  colon  appears  in  the  neck 
of  the  arrow. 

(c)  The  required  warning  statement 
shall  be  deemed  to  be  conspicuous  if  it 
is  printed  in  all  capitals  in  Univers  57 
normal  or  an  equivalent  type  style  and 
(1)  the  rule  and  the  statement  are 
printed  in  a  color  (including  black  and 
white)  that  is  clearly  visible  against  the 
background  upon  which  they  appear; 
and  (2)  the  background  field  within  the 
circle  and  arrow  is  clearly  visible 
against  the  background  of  the 
advertisement;  and  (3)  the  warning  has 
the  following  minimum  outside 
dimensions  in  relation  to  the  size  of  the 
advertisement. 

BlUJNa  CODE  67S0-01-N 
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Display  Area:  Up  to  15  square  inches 

Circle  Diameter:  '/?" 

Rule  Width:  1  point 

Type  Size:  4  V2  point  set  solid 

Type  Style:  Univers  57 


Display  Area:  15  to  65  square  inches 
Circle  Diameter:  1" 
Rule  Width:  V/2  point 
Type  Size:  8  point,  set  solid 
Type  Style:  Univers  57 


Display  Area:  65  to  1 10  square  inches 

Circle  Diameter:  /%" 

Rule  Width:  2  point 

Type  Size:  10  point,  set  solid 

Type  Style   Univers  57 


Display  Area:  1 10  to  180  square  inches 

Circle  Diameter:  1 V2" 

Rule  Width:  2  V2  point 

Type  Size:  1 2  point,  set  solid 

Type  Style:  Univers  57 


Display  Area:  180  to  360  square  inches 

Circle  Diameter:  I^W 

Rule  Width:  2  V2  point 

Type  Size:  14  point,  set  solid 

Type  Style:  Univers  57 


Display  Area:  360  to  470  square  inches 

Circle  Diameter:  2" 

Rule  Width:  2  V2  point 

Type  Size:  16  point,  set  solid 

Type  Style:  Univers  57 


Display  Area:  470  to  720  square  inches 

Circle  Diameter:  3V4" 

Rule  Width:  3^/2 point 

Type  Size:  27  point,  set  solid 

Type  Style:  Univers  57 

MUMQ  CODE  •7S0-ei-C 


8 

Display  Area:  5  to  10  square  feet 
Circle  Diameter  3^/4"  1 

Rule  Width:  3  V2  point  ' 

Type  Size:  30  point,  set  solid 
Type  Style  Univers  57 


Display  Area:  10  to  20  square  feet 
Circle  Diameter:  6" 
Rule  Width:  3  V?  point  \ 

Type  Size:  48  point,  set  solid 
Type  Style  Univers  57 

10 

Display  Area:  20  to  30  square  feet 
Circle  Diameter:  7"  j 

Rule  Width:  7  point  ' 

Type  Size:  58  point,  set  solid 
Type  Style:  Univers  57 

11 

Display  Area  30  to  40  square  feet 

Circle  Dhimeter  8^/4" 

Rule  Width:  9  point 

Type  Size  72  point,  set  solid 

Type  Style   Univers  57 

12 

Display  Area:  40  to  80  square  feet 

Circle  Diameter  1 1V4" 
Rule  Width:  12  point  I 

Type  Size  96  point,  set  solid 
Type  Style   Univers  57 

13 

Display  Area:  Over  80  square  feet 

Circle  Diameter:  1'4^/4" 

Rule  Width:  14  point 

Type  Size:  1  V/e"  cap  height,  set  solid 

Type  Style:  Univers  57 
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A  warning  printed  in  black  in  a  circle 
with  a  black  rule  and  a  white  interior 
background  shall  be  deemed  a  clearly 
visible  color  against  a  clearly  visible 
background,  except  that  any  such  black 
on  white  warning  that  appears  against  a 
uniform  white  background  in  an 
advertisement  shall  be  deemed  to  be 
conspicuous  only  if  it  meets  the  size 
requirements  of  S  307.7(d)  of  this 
section. 


(d)  As  an  alternative  to  the  format 
specified  in  §  307.7(c),  the  required 
warning  statement  shall  be  deemed  to  be 
conspicuous  if  it  is  printed  in  all  capitals 
in  Univers  67  normal  or  an  equivalent 
type  style  and  (1)  the  rule  that  forms  the 
circle  and  arrow  and  the  required 
statement  are  printed  in  a  color 
(including  blade  and  white)  that  is 
clearly  visible  against  the  background 


upon  wfaidi  they  appear,  (2)  the 
background  of  die  circle  and  arrow  is  a 
uniform  color,  and  (3)  the  warning  has 
the  following  minimum  outside 
dimensions  in  relation  to  the  size  of  the 
advertisement 

MLUNQ  CODE  (TSO-OI-M 
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Display  Area:  Up  to  15  square  inches 

Circle  Diameter:  Vs" 

Rule  Width:  1  point 

Type  Size:  5  point  set  solid 

Type  Style:  Univers  67 


Display  Area:  7  5  to  65  square  inches 

Circle  Diameter:  1  '/*" 

Rule  Width:  2  point 

Type  Size:  10  point,  set  solid 

Type  Style:  Univers  67 


Display  Area:  65  to  1 10  square  inches 

Circle  Diameter:  l^/a" 

Rule  Width:  2  V2  point 

Type  Size:  12  point,  set  solid 

Type  Style:  Univers  67 


Display  Area:  110  to  1 80  square  inches 

Circle  Diameter:  2" 

Rule  Width:  3  point 

Type  Size:  15  point  set  solid 

Type  Style:  Univers  67 


Display  Area:  180  to  360  square  inches 

Circle  Diameter:  2W 

Rule  Width:  3  point 

Type  Size:  1 7  point  set  solid 

Type  Style:  Univers  67 


Display  Area:  360  to  470  square  inches 

Circle  Diameter:  2^/a" 

Rule  Width:  3  point 

Type  Size:  20  point  set  solid 

Type  Style:  Univers  67 


Display  Area:  470  to  720  square  inches 

Circle  Diameter:  4V4" 

Rule  Width:  4  point 

Type  Size:  34  point  set  solid 

Type  Style:  Univers  67 

BUJJNO  CODE  67S0-«1-C 


8 

Display  Area:  5  to  10  square  feet 

Circle  Diameter:  4^8" 
Rule  Width:  4  point 
Type  Size:  36  point  set  solid 
Type  Style:  Univers  67 


Display  Area:  10  to  20  square  feet 

Circle  Diameter:  7^4" 

Rule  Width:  6  point 

Type  Size:  57  point,  set  solid 

Type  Style:  Univers  67 

10 

Display  Area:  20  to  30  square  feet 

Circle  diameter:  SVa" 

Rule  Width:  9  point 

Type  Size:  76  point,  set  solid 

Type  Style:  Univers  67 

11 

Display  Area  30  to  40  square  feet 

Circle  Di3meier   1 1W 

Rule  Width:  1 1  point 

Type  Size  94  point  set  solid 

Type  Style  Univers  67 

12 

Display  Area  40  to  80  square  feet 

Circle  Diameter:  15'/4 

Rule  Width    15  point 

Type  Size   l^/w"  cap  height  set  solid 

Type  Style:  Univers  67 


13 

Display  Area:  Over  80  square  feet 
Circle  Diameter:  1  '9  ^/a" 
Rule  Width:  17  point  | 

Type  Size   1  ^Vw"  cap  height  set  solid 
Type  Style:  Univers  67 


Fedewl  Regtotf  /  Vol.  51.  No.  213  /  Tuesday.  Novembef  4.  1966  /  Rules  and  Regulations       40021 


(e)  An  advertisement  in  a  newspaper, 
magazine,  or  other  periodical  diat 
occupies  more  than  one  page  shall  not 
be  required  to  have  more  than  one 
warning  statement,  but  the  dimensions 
of  the  (±tde  and  arrow  shall  be 
determined  by  the  aggregate  area  of  the 
entire  advertisement,  and  the  warning 


statement  shall  appear  on  the  page  that 
contains  most  of  the  advertisement 
Point-of-sale  and  non-point  of  sale 
pmnotional  materials  of  mon  than  one 
page  in  length  shall  not  be  required  to 
have  more  than  one  wamfaig  statement, 
and  the  dimensions  of  the  circle  and 
arrow  shall  be  determined  by  the  size  of 


the  advertisement  on  the  page  on  which 
most  of  the  advertisement  appears. 
Warning  statements  in  circles  and 
arrows  that  meet  the  specifications  of 
this  section  and  conform  to  the 
following  diagram  shaU  be  deemed  to  be 
in  a  conspicuous  format 


How  to  Conform  to  the  Rule 


Parallel  to  the  foot  of 
the  advertisement  arid 
centered  in  the  circle. 


^/a  diameter  of  the  circle 


Arrow  Tip  at  %  of  the 
diameter  from  the 
lowest  point  of  the 
circle. 
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f  307.a    ItoqulrwiMnts  for 


In  the  case  of  advertisements  for 
smokeless  tobacco  on  videotapes, 
casettes,  or  discs;  promotional  films  or 
filmstrips;  and  promotional  audiotapes 
or  other  types  of  sound  recordings,  the 
warning  statement  required  by  the  Act 
and  these  regulations  must  be 
conspicuous  and  prominent.  If  the 
advertisement  has  a  visual  component, 
the  warning  statement  shall  be  deemed 
to  be  conspicuous  and  prominent  if  it  is 
superimposed  on  the  screen  in  a  circle 
and  arrow  format  at  the  end  of  the 
advertisement  for  a  length  of  time  and  in 
graphics  so  that  it  is  easily  legible.  If  the 
advertisement  has  an  audio  component, 
the  warning  statement  shall  be  deemed 
to  be  conspicuous  and  prominent  if  it  is 
announced  at  the  end  of  the 
advertisement  in  a  manner  that  is 
clearly  audible.  If  an  advertisement  has 
both  a  visual  and  an  audio  component, 
the  warning  statement  shall  be  deemed 
to  be  conspicuous  and  prominent  if  it  is 
superimposed  on  the  screen  in  a  circle 
and  arrow  format  and  announced 
simultaneously  at  the  end  of  the 
advertisement  in  a  manner  that  is  easily 
legible  and  clearly  audible.  Provided. 
however,  in  the  case  of  an  audio 
advertisement  in  a  retail  store  or  other 
place  where  smokeless  tobacco 
products  are  offered  for  sale,  no  warning 
shall  be  required,  even  if  a 
manufacturer,  packager,  or  importer  of 
smokeless  tobacco  products  provides  an 
incentive  for  disseminating  the  ad,  so 
long  as  the  announcement  includes  only 
the  brand  name  or  product  identifier,  the 
price,  and  the  product's  location  in  the 
store. 

{307.9    Cooporativ*  advertising. 

The  Act  prohibits  any  manufacturer, 
packager,  or  importer  of  smokeless 
tobacco  products  from  advertising  or 
causing  to  advertise  any  smokeless 
tobacco  product  within  the  United 
States  without  the  required  warning. 
Accordingly,  all  advertisements  for 
smokeless  tobacco  products  (including 
cooperative  advertisement]  paid  for, 
directly  or  indirectly,  in  whole  or  in  part, 
by  a  manufacturer,  packager,  or 
importer  of  smokeless  tobacco  products 
must  bear  the  required  warning. 
Provided,  however,  in  the  case  of  a  print 
advertisement  for  a  smokeless  tobacco 
product  disseminated  by  a  retailer  of 
smokeless  tobacco  products,  other  than 
a  manufacturer,  packager,  or  importer  of 
smokeless  tobacco  products,  with  a 
display  area  of  4  square  inches  or  less. 


no  warning  is  required  so  long  as  the 
advertisement  contains  only  the  brand 
name  or  other  product  identifier  and  a 
price.  In  addition,  no  warning  is  required 
in  the  case  of  certain  in-store  audio 
announcements  as  described  in  S  307.8, 
Any  advertisement  of  a  smokeless 
tobacco  product  paid  for  entirely  by  a 
retailer  or  any  person  other  than  a 
manufacturer,  packager,  or  importer  of 
smokeless  tobacco  products  need  not 
carry  a  warning  statement. 

Plans 

S  307.10    Rotation,  display,  and  distrllNJtion 
of  warning  statements  on  smokeless 
totMcco  packagesi 

(a)  In  the  case  of  the  package  of  a 
smokeless  tobacco  product,  each  of  the 
three  warning  statements  required  by 
the  Act  must  (1)  be  displayed  randomly 
by  each  manufacturer,  packager,  or 
importer  of  a  smokeless  tobacco  product 
in  each  12-month  period  in  as  equal  a 
number  of  times  as  possible  on  each 
brand  of  the  product  and  (2)  be 
randomly  distributed  in  all  parts  of  the 
United  States  in  which  the  product  is 
marketed.  The  Commission  will 
interpret  the  statutory  language  "equal 
number  of  times  as  possible"  as 
permitting  deviations  of  4  percent  or  less 
in  a  12-month  period.  Random 
distribution  means  that  there  is  nothing 
in  the  production  or  distribution  process 
of  a  smokeless  tobacco  product  that 
would  prevent  the  three  warning 
statements  on  the  package  fix)m  being 
distributed  evenly  in  all  parts  of  the 
United  States  where  the  product  is 
marketed. 

(b)  Each  manufacturer,  packager,  or 
importer  of  a  smdceless  tobacco  product 
shall  submit  to  the  Commission  or  its 
designated  representative  a  plan  that 
provides  for  the  display  of  the  three 
warning  statements  on  the  package  of  a 
smokeless  tobacco  product  as  required 
by  the  Act  and  these  regulations.  This 
plan  shall  be  sufficiently  detailed  to 
enable  the  Commission  to  determine 
whether  the  warning  statements  appear 
on  the  package  in  a  manner  consistent 
with  the  Act  and  these  regulations. 
These  requirements  may  be  satisfied  in 

a  number  of  waya.  For  example,  a  plan 
may  satisfy  the  equal  display 
requirement  by  providing  for  the 
engraving  or  preparation  of  cylinders, 
plates,  or  equivalent  production 
materials  in  a  manner  that  results  in  the 
simultaneous  printing  of  the  three 
required  warnings  in  as  near  an  equal 
number  of  times  as  possible  under  the 


circumstances.  Alternatively,  a  plan 
may  satisfy  the  equal  display 
requirement  by  providing  that  stickers 
bearing  the  three  required  warnings  be 
printed  in  equal  numbers  and  affixed 
randomly  to  packages  of  the  product. 
Alternatively,  a  plan  may  satisfy  the 
equal  display  requirement  by  providing 
for  the  preparation  of  separate 
cylinders,  plates,  and  equivalent 
production  materials  and  requiring  that 
they  be  changed  at  fixed  intervals  in  a 
manner  that  results  in  the  display  of  the 
three  required  warnings  in  as  near  an 
equal  number  of  times  as  possible  under 
the  circumstances  during  a  1-year 
period.  In  any  event,  nothing  in  these 
regulations  requires  flie  use  of  more 
than  one  warning  statement  on  the  label 
of  any  brand  during  a  given  4-month 
period. 

(c)  A  plan  for  the  rotation,  display, 
and  distribution  of  warning  statements 
on  smokeless  tobacco  packages  shall 
include  representative  samples  of  labels 
with  each  of  the  three  warning 
statements  required  by  the  Act  and 
these  regulations.  This  provision  does 
not  require  submission  of  a  label  with 
each  of  the  required  warning  statements 
for  every  brand  marketed  by  a 
manufacturer,  packager,  or  importer  of 
smokeless  tobacco  products  and  shall 
be  deemed  to  be  satisfied  by  submission 
of  labels  for  different  types  of  smokeless 
tobacco  products,  such  as  moist  snuff, 
scotch  snuff,  and  looae-leaf  and  plug 
chewing  tobacco,  and  a  range  of 
package  sizes  for  each  type  of  product. 

S  307.11    Rotation,  display,  and 
dissemination  of  warniag  statements  m 
smokeless  tobacco  advertising. 

(a)  In  the  case  of  advertising  for  a 
smokeless  tobacco  product,  each  of  the 
three  warning  statements  required  by 
the  Act  must  be  rotated  every  4  months 
by  each  manufacture^  packager,  or 
importer  of  a  smokeless  tobacco  product 
in  an  alternating  sequence  in  the 
advertisement  for  each  brand  of  the 
product.  Any  rotational  system, 
hov/ever,  may  take  into  account 
practical  constraints  on  the  production 
and  distribution  of  advertising. 

(b)  Each  manufacturer,  packager,  or 
importer  of  a  smokeless  tobacco  product 
must  submit  a  plan  to  the  Commission 
or  its  designated  representative  that 
ensures  that  the  three  warning 
statements  are  rotated  every  4  months 
in  alternating  sequence.  There  may  be 
more  than  one  system,  however,  that 
complies  with  the  Act  and  these 
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regulations.  For  example,  a  plan  may 
require  all  brands  to  display  the  same 
warning  during  each  4-month  period  or 
require  each  brand  to  display  a  different 
warning  during  a  given  4-month  period. 
A  plan  shall  describe  the  method  of 
rotation  and  shall  include  a  list  of  the 
designated  warnings  for  each  4-month 
period  during  the  first  year  for  each    , 
brand.  A  plan  shall  describe  the  method 
that  will  be  used  to  ensure  the  proper 
rotation  in  different  advertising  media  in 
sufficient  detail  to  ensure  compliance 
with  the  Act  and  these  regulations, 
although  a  number  of  different  methods 
may  satisfy  these  requirements.  For 
example,  a  satisfactory  plan  for 
advertising  in  newspapers,  magazines, 
or  other  periodicals  could  provide  for 
rotation  according  to  either  the  cover  or 
closing  date  of  the  publication.  A 
satisfactory  plan  for  posters  and 
placards,  other  than  billboard 
advertising,  could  provide  for  rotation 
according  to  either  the  scheduled  or  the 
actual  appearance  of  the  advertising.  A 
satisfactory  plan  for  point-of-sale  and 
non-point  of  sale  promotional  materials 
such  as  leaflets,  pamphlets,  coupons, 
direct  mail  circulars,  paperback  book 
inserts,  or  non-print  items  could  provide 
for  rotation  according  to  the  time  that 
the  material  is  scheduled  to  be 
disseminated  or  the  order  date  for  the 
material.  The  plan  may  specify  that 
items  having  a  useful  life  of  significantly 
more  than  4  months,  such  as  clocks, 
electric  signs,  and  durable  dispensers 
may  be  rotated  less  frequently. 

(c)  A  plan  for  the  rotation,  display, 
and  dissemination  of  warning 
statements  in  smokeless  tobacco 
advertising  shall  include  a 
representative  sample  of  each  of  the 
three  warning  statements  required  by 
the  Act  and  these  regulations.  This 
provision  does  not  require  the 
submission  of  all  advertising  for  each 
brand  marketed  by  a  manufacturer, 
packager,  or  importer  of  smokeless 
tobacco  products  and  shall  be  deemed 
to  be  satisRed  by  submission  of  actual 
examples  of  different  types  of 
advertising  materials  for  various  brands, 
prototypes  of  actual  advertising 
materials,  the  warning  statement  as  it 
would  appear  in  different  sizes  of 
advertisements,  or  acetates  or  other 
facsimiles  for  the  warning  statement  as 
it  would  appear  in  different  sizes  of 
advertisements. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  86-24846  Filed  11-3-86;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Hrearms 

27  CFR  Part  19 

(T.D.  ATF-239;  R«:  NotlCM  No*.  370  and 
5571 

Reporting  Taxea  Due  to  the 
Govemmenta  of  Puerto  Rico  and  the 
Virgin  lalands  on  Built  Distilled  Spirite 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Final  rule  (Treasury  decision). 

SUMMARY:  This  final  rule  revises  the 
reporting  requirements  for  bulk  Puerto 
Rican  and  Virgin  Islands  spirits,  and 
rum  imported  from  all  other  areas 
bottled  by  domestic  distilled  spirits 
plants.  The  reporting  procedure  forms 
the  basis  for  the  transfer  of  excise  taxes 
to  the  Treasuries  of  Puerto  Rico  and  the 
Virgin  Islands. 

EFFECTIVE  DATE:  January  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  Stephens  or  Robert  White, 
Distilled  Spirits  and  Tobacco  Branch, 
(202)  566-7531;  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Distilled  Spirits 
and  Tobacco  Branch,  Ariel  Rios  Federal 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  the  implementation  of  the 
Distilled  Spirits  Tax  Revision  Act  of 
1979  (Title  VIII  of  the  Trade  Agreements 
Act  of  1979,  Pub.  L.  96-39)  on  January  1, 
1980,  the  excise  taxes  on  bulk  distilled 
spirits  that  were  produced  by  distilled 
spirits  plant  permittees,  imported,  or 
brought  into  the  United  States  were 
determined  at  the  time  the  bulk  spirits 
were  withdrawn  from  the  bonded 
storage  area  of  a  distilled  spirits  plant. 
The  spirits  were  reported  on  ATF  Form 
179,  Withdrawal  of  Spirits  Tax 
Determined,  prior  to  processing  and 
bottling  operations.  For  bulk  rum  and 
spirits  brought  into  the  United  States 
from  Puerto  Rico  and  the  Virgin  Islands, 
the  ATF  regional  office  personnel 
prepared  summary  reports  based  on  the 
Forms  179,  and  made  adjustments  to  the 
amounts  reported  (i.e.,  operational 
losses,  destruction,  etc.],  to  determine 
the  amount  of  taxes  that  would  be 
fransferred  from  the  United  States  to  the 
Treasuries  of  Puerto  Rico  and  the  Virgin 
Islands. 

Impact  of  Public  Law  98-67,  Title  11 

Prior  to  the  passage  of  the  Caribbean 
Basin  Economic  Recovery  Act  (Pub.  L. 
98-67,  Title  II)  on  August  5, 1983,  the 
reporting  procedures  required  by  27  CFR 


19.778  only  affected  Puerto  Rican  rum, 
other  Puerto  Rican  spirits,  and  Virgin 
Islands  spirits.  Effective  July  1, 1983,  this 
Act  mandated  that  the  excise  taxes 
collected  on  all  rum  imported  into  the 
United  States  are  to  be  paid  over  to  the 
Treasuries  of  Puerto  Rico  and  the  Virgin 
Islands  by  means  of  a  formula 
prescribed  by  regulation.  The  purpose  of 
this  portion  of  the  Act  was  to  ensure 
that  the  economies  of  Puerto  Rico  and 
the  Virgin  Islands  are  not  adversely 
affected  by  the  elimination  of  duties  on 
selected  goods  imported  into  the  United 
States  from  certain  countries  in  the 
Caribbean  basin  area. 

Impact  of  Public  Law  98-369,  Title  VI 

Prior  to  passage  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L  98-369. 
Title  VI)  on  July  18, 1984,  the  reporting 
procedures  required  by  27  CFR  19.778 
affected  all  Puerto  Rican  and  Virgin 
Islands  rum  and  spirits  brought  into  the 
United  States  from  these  two 
possessions.  Effective  March  1. 1984,  as 
to  Virgin  Islands  rum  and  spirits,  and 
January  1, 1985,  as  to  rum  and  spirits 
from  Puerto  Rico,  this  Act  mandated 
that  any  article  containing  distilled 
spirits  shall  in  no  event  be  treated  as 
produced  in  Puerto  Rico  or  the  Virgin 
Islands  unless  at  least  92  percent  of  the 
alcohoUc  content  in  such  article  is 
attributable  to  rum.  The  purpose  of  this 
portion  of  the  Act  was  to  limit  the  cover 
over  of  Federal  excise  tax  revenues  to 
distilled  spirits  having  an  economic 
connection  with  Puerto  Rico  or  the 
Virgin  Islands. 

Existing  Regulatioas 

With  the  implementation  of  the 
Distilled  Spirits  Tax  Revision  Act  of 
1979  and  temporary  regulations  issued 
in  T.D.  ATF-62  (44  FR  71613).  the 
previous  regulations  in  27  CFR  Part  201 
were  revised  and  recodified  as  27  CFR 
Part  19.  The  final  regulations  were 
issued  in  T.D.  ATF-198  (50  FR  8456). 

The  present  law  and  regulations 
extended  the  bonded  premises  of  a 
distilled  spirits  plant  to  include  all 
operations  from  original  production 
through  bottling  operations.  Therefore, 
the  excise,  taxes  on  distilled  spirits  are 
determined  at  the  time  the  spirits  are 
physically  removed  from  the  plant 
premises. 

The  point  of  tax  determination  for 
Puerto  Rican  and  Virgin  Islands  rum  and 
spirits,  and  rum  imported  from  all  other 
areas  under  the  previous  law  and 
regulations  occurred  when  the  bulk 
spirits  were  removed  from  bonded 
storage  prior  to  processing  (including 
bottling)  operations.  Under  the  present 
law  and  regulations  the  reporting  point 
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for  tbese  ipiiiU  was  alto  made  prior  to 
prooeaaiqg  and  bottliag.  This  provided  a 
aoaooA  transition  from  the  previous 
system  to  the  present  relations. 

CuneoUy,  proprietors  of  distilled 
spirits  plants  «re  required  under  27  CFR 
lfl.778  to  maintain  a  separate  accounting 
in  proof  gallons  of  Puerto  Rican  and 
ViTffa  Islands  apirits.  and  mm  imported 
from  ail  other  areas,  that  are  received 
into  the  pracessing  account  for 
nonindustriai  use. 

Each  flMnth  proprietors  determine  the 
percentage  of  overall  gains  or  losses  for 
all  noniadustrial  spirits  received  in  their 
processing  account.  The  proof  gallons  of 
Puerto  Rican  and  Virgin  Islands  spirits, 
and  rum  imported  from  all  other  areas 
received  in  processing  each  month  are 
adjusted  by  that  percentage.  Proprietors 
file  monthly  reports  on  ATF  Form 
51ia2a.  Monthly  Report  of  Processing 
Operations,  showing  separately  the 
adjusted  proof  gallons  of  Puerto  Rican 
spirits.  Virgin  Islands  spirits,  and  mm 
imported  from  all  other  areas  received 
in  processing.  ATF  regional  office 
personnel  compile  these  reports, 
together  with  ATF  Forms  5110.11, 
Monthly  Report  of  Storage  Operations 
reflecting  bulk  Puerto  Rican  spirits. 
Virgin  Islands  spirits,  and  rum  imported 
from  all  other  areas  removed  tax 
determined  from  the  storage  account, 
and  prepare  a  summary  report  that 
forms  the  basis  for  the  remittance  of 
excise  taxes  from  the  United  States  to 
the  Treasuries  of  Puerto  Rico  and  the 
Virgin  Islands. 

The  new  regulations  require 
proprietors  of  distilled  spirits  plants  to 
report  the  quantities  of  Puerto  Rican  and 
Virgin  Islands  spirits,  and  rum  imported 
from  all  other  areas  when  such  spirits 
are  actually  removed  from  the 
processing  account  taxpaid  or  tax 
determined.  Since  the  system  currently 
used  only  approximates  tax 
determinations  by  making  adjustments 
for  processing  losses  computed  on  the 
basis  of  all  products  in  processing,  it  is 
potentially  imprecise  in  accounting  for 
actual  quantities  of  Puerto  Rican  and 
Virgin  Islands  spirits,  and  rum  imported 
from  all  other  areas  removed  taxpaid  or 
tax  determined.  This  fact  substantiates 
the  need  for  the  changes  required  by  this 
Treasury  Decision. 

Presently,  adjustments  must  be  made 
to  the  excise  tax  remittances  to  Puerto 
Rico  and  the  Vii^gin  Islands  for 
voluntary  destructions,  export 
transactions,  accidental  losses,  and 
claims  for  drawback  filed  by 
manufacturers  of  nonbeverage  products. 
The  new  systwn  eliminates  adjustments 
for  any  occurrences  involving  Puerto 
Rican  and  Virgin  Islands  spirits,  and 
rum  imported  from  all  other  areas  prior 


to  tax  determination,  such  as  voluntary 
destructions,  accidental  losses  prior  to 
tax  determination,  and  removals 
without  payment  of  tax  for  exportation. 
Adjustments  to  the  remittances  will  still 
be  required  for  claims  that  are  filed  for 
accidental  losses  of  spirits  in  these 
categories  that  have  been  tax 
determined  but  not  removed  from 
bonded  premises;  drawback  of  the 
excise  taxes  for  spirits  exported  after 
tax  determination;  drawback  of  the 
excise  taxes  paid  on  spirits  used  in  the 
manufacture  of  nanbeverage  products: 
and  claims  for  the  excise  taxes  paid  on 
spirits  returned  to  bond. 

Although  proprietors  will  be  required 
to  adjust  their  recordkeeping  procedures 
to  account  for  quantities  of  these  spirits 
contained  in  products  removed  from 
their  processing  accounts  taxpaid  or  tax 
determined  on  ATF  F  5110.28,  their  total 
recordkeeping  burden  will  not  be 
substantially  increased.  Regulations  in 
Part  19  currently  require  that  spirits 
removed  from  bonded  premises  be 
recorded  by  kind  and  quantity  in  the 
daily  records;  therefore,  any  additional 
records  and  recordkeeping  required  by 
this  final  rule  should  be  available  to 
distilled  spirits  plant  proprietors  in  their 
daily  records. 

Discussion  of  Comments 

ATF  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
April  13, 1981  (46  PR  21624),  requesting 
comments  to  a  proposed  system  of 
reporting  Puerto  Rican  and  Virgin 
Islands  spirits  for  excise  tax  remittance 
purposes  by  accounting  for  them  in  two 
distinct  categories.  The  first  category 
would  contain  spirits  mixed  in 
processing  with  other  alcoholic 
ingredients,  and  the  second  category 
would  account  for  spirits  not  mixed  in 
processing  with  ai^  other  alcoholic 
ingredient.  Spirits  in  the  first  category 
would  be  reported  upon  completion  of 
bottling  or  packaging,  whereas  spirits  in 
the  second  category  would  be  reported 
when  removed  from  bond  on  tax 
payment  or  tax  determination. 

The  consensus  of  tlie  comments 
received  subsequent  to  Notice  No.  370 
favored  a  new  system  of  reporting  taxes 
due  to  Puerto  Rico  and  the  Virgin 
Islands.  Proprietors  of  the  distilled 
spirits  plants  that  responded  to  the 
notice  suggested  that  instead  of 
requiring  a  dual  system  of  accounting 
for  the  spirits  from  Puerto  Rico  and  the 
Virgin  Islands,  all  quantities  of  these 
spirits  contained  in  final  products 
should  be  reported  at  actual  tax 
determination  on  removal  from  the 
bonded  premises.  One  proprietor  stated 
that  using  this  system  would  actually 
save  the  company  3  to  4  clerical  hours 


per  month  at  eadi  plant,  oompared  to 
the  current  system. 

Suggestions  were  received  from 
proprietors  of  distilled  spirits  plants  to 
simplify  or  alter  the  reporting  procedure 
for  these  spfrits.  Taking  all  of  these 
recommendations  into  consideration, 
ATF  issued  an  amended  notice  of 
proposed  rulemaking  incorporating  the 
changes  suggested  in  comments 
received  to  Notice  No.  370. 

ATF  published  the  amended  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  February  14. 1985  (50  FR 
6200),  requesting  comments  on  reporting 
all  Puerto  Rican  and  Virgin  Islands 
spirits,  and  mm  imported  from  all  other 
areas  at  the  time  of  tax  determination 
on  a  revised  ATF  Form  5110.28.  Monthly 
Report  of  Processing  Operations. 

We  received  two  comments  fi^m 
distilled  spirits  plant  proprietors  to 
Notice  No.  557.  One  proprietor  staled 
that  the  revised  procedure  would  not 
present  any  hardship.  Another 
proprietor  opposed  die  proposed 
procedure  on  the  grounds  that  it  would 
require  the  maintenance  of  additional 
records  where  spirits  ef  different  kinds 
are  mixed  in  processing.  They  also  felt 
that  the  one-time  physical  inventory 
required  at  the  time  of  change  in 
procedure  would  be  time  consuming. 
Overall,  comments  to  both  notices 
were  favorable  and  proprietors  felt  that 
the  present  system  of  leporting  should 
be  revised.  Experience  has  shown  that 
the  present  system  is  imprecise  and 
should  be  revised.  ATF  feels  that  the 
system  of  reporting  proposed  in  Notice 
No.  557  will  ensure  die  accurate 
reporting  of  Federal  exxnse  taxes  to  be 
transferred  to  the  Treaaories  of  Puerto 
Rico  and  the  Vn:^n  Islands. 
Accordingly,  die  regulations  are  revised 
as  proposed  in  Notice  No.  S57. 

Transition  Plan 

At  the  time  of  conversion  to  the  new 
tax  reporting  system,  distilled  spirits 
plants  will  be  in  possession  of  Puerto 
Rican  and  Virgm  Islands  spirits,  and 
rum  imported  from  all  other  areas  on 
which  the  taxes  have  already  been 
credited  to  the  insular  freasuries.  These 
spirits  which  have  already  been 
reported  when  they  were  tranafeired  to 
a  processing  account,  will  be  reported 
again  at  the  actual  time  of  tax 
determination.  Therefore,  proprietors 
are  required  to  take  one-time  inventories 
of  spirits  in  these  categories  diat  are  in 
the  processing  account,  indndmg 
bottled  and  packaged  goods  in  the 
finished  products  account,  on  the  date  of 
conversion  to  the  new  arystem.  These 
inventories  wiH  be  reported  in  a  letter  to 
the  regional  director  (compliance),  and 
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will  be  used  by  ATF  to  offset  the  double 
reporting  of  taxes  to  be  credited  to  the 
insular  treasuries. 

Payments  to  the  Virgin  Islands 
Treasury  for  products  manufactured  in 
that  possession  are  made  in  advance 
and  adjusted  at  the  end  of  each  fiscal 
yean  consequently,  the  conversion 
inventory  amounts  will  be  taken  as 
decreasing  adjustments  at  the  end  of  the 
fiscal  year.  Payments  to  the  Puerto 
Rican  Treasury  for  products 
manufactured  in  that  possession,  and 
payments  to  both  of  these  treasuries  for 
nun  imported  from  all  other  areas,  are 
made  monthly;  therefore,  the  inventory 
amounts  will  be  amortized  to  reduce  the 
economic  effect  of  the  conversion.  The 
amortization  plan  is  discussed  in  the 
next  section  of  the  preamble. 

In  order  to  ensure  a  smooth  transition 
to  this  new  system,  to  impose  a  minimal 
biu-den  on  domestic  bottlers,  and  to  ease 
the  impact  of  the  conversion  on  these 
treasuries,  the  following  transition  plan 
and  new  reporting  procedures  shall  be 
used. 

During  the  last  month  under  the  old 
system  proprietors  shall  continue  to 
report  these  spirits  transferred  into  the 
processing  accoimt,  adjusted  by  the  net 
processing  loss  or  gain,  as  previously 
reported  on  ATF  F  5110.28.  Monthly 
Report  of  Processing  Operations. 

On  the  first  day  of  the  new  system, 
proprietors  shall  begin  reporting  tax 
determinations  of  these  spirits,  including 
quantities  of  these  spirits  contained  as 
ingredients  of  other  distilled  spirits 
products  tax  determined.  The  revised 
regulations  allow  for  standard  reporting, 
averaging,  or  any  approved  alternative 
for  re;>orting  mixed  products. 

The  standard  reporting  method  of 
determining  the  amount  of  these  spirits 
contained  as  ingredients  of  other 
products  shall  be  computed  by  using  the 
minimum  quantity  of  these  spirits  as 
shown  in  the  approved  formula  for  each 
product  removed  tax  determined.  The 
averaging  method  allows  distilled  spirits 
plant  proprietors  to  use  the  average 
quantity  of  these  spirits  contained  in 
batches  of  each  type  (formulation)  of 
mixed  products  that  were  produced  and 
bottled  during  the  preceding  six-month 
period.  This  average  shall  be  adjusted 
each  month  to  include  only  the 
immediately  preceding  six-month 
period. 

Beginning  with  the  first  month  of  the 
new  system,  proprietors  shall  report 
total  monthly  tax  determinations  of 
Puerto  Rican  and  Virgin  Islands  spirits, 
and  rum  imported  from  all  other  areas, 
on  ATF  F  5110.28,  which  reflects  revised 
captions  in  Part  III. 


Amortization  Flan 

Each  processor  shall  take  complete 
physical  inventories  of  all  Puerto  Rican 
spirits.  Virgin  Islands  spirits,  and  rum 
imported  from  all  other  areas  in  the 
processing  account  as  of  close  of 
business  the  last  day  under  the  old 
system.  'Ihe  inventories  may  be  taken 
within  a  period  of  a  few  days  before  or 
after  this  date  if  such  period  does  not 
include  more  than  one  complete 
weekend  and  necessary  adjustments  are 
made  to  refiect  pertinent  transactions  so 
that  the  recorded  inventories  will  agree 
with  the  actual  quantities  of  such  spirits 
on  hand  in  processing  as  of  this  date. 
The  results  of  these  inventories  shall  be 
reported  in  a  letter  to  the  regional 
director  (compliance). 

The  conversion  inventories  will  be 
used  as  decreasing  adjustments  to 
monthly  taxable  removal  payments  of 
these  spirits  that  will  be  due  to  Puerto 
Rico  and  the  Virgin  Islands;  therefore, 
this  pltin  will  amortize  the  decreasing 
adjustments  over  a  period  of  twelve 
months. 

To  illustrate  this  amortization  plan, 
the  following  example  is  given.  The 
closing  inventory  of  Puerto  Rican  spirits 
contained  in  the  processing  account  is 
500,000  pgx  $10.50 =$5,250,000.  Rather 
than  deduct  this  from  payments  to 
Puerto  Rico  in  one  lump  sum,  it  will  be 
amortized  over  12  months,  amounting  to 
a  deduction  of  $437,500  per  month  from 
the  amount  due  the  Puerto  Rican 
Treasury.  At  the  end  of  the  12  months, 
the  entire  conversion  inventory  amount 
($5,250,000)  will  have  been  deducted.  At 
this  time,  ATF  will  determine  the 
amount  of  the  closing  inventories 
removed  from  the  processing  accounts 
for  piuposes  other  than  tax  payment  or 
tax  determination  for  domestic 
consumption,  and  make  appropriate 
increasing  adjustments  to  the  insular 
government  accounts. 

The  distilled  spirits  plant  proprietors 
will  only  be  responsible  for  reporting  the 
conversion  inventory  quantities  to  the 
ATF  regional  director  (compliance). 
Personnel  of  the  ATF  regional  offices 
wrill  be  responsible  for  computing  the 
amortization  quantities,  and  deducting 
them  each  month  from  the  summary 
report  they  prepare. 

Executive  Order  12291 

This  final  rule  is  not  a  "major  rule" 
within  the  meaning  of  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulations  issued  February  17, 1981  (46 
FR  13193).  Analysis  of  this  rule  indicates 
that  it  will  not  result  in:  (a)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (b)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 


industries,  or  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (c)  a  significant  adverse 
effect  on  competition,  employment, 
investments,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  fiexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
final  rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
e05(b)),  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3507  of  the  Paperwork  Reduction  Act  of 
1980,  Pub.  L  96-511,  44  U.S.C.  Chapter 
35.  These  requirements  have  been 
approved  by  OMB  under  control  number 
1512-0198. 

Disclosure 

Copies  of  the  notices  of  proposed 
rulemaking,  all  written  comments,  and 
this  final  rule  are  available  for  public 
inspection  during  normal  business  hours 
at:  Office  of  Public  Affairs  and 
Disclosure,  Room  4406,  Ariel  Rios 
Federal  Building,  1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20226. 

List  of  Subjects  in  27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection,  Electronic  fimd  transfers. 
Excise  taxes.  Exports,  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures,  Spices  and 
flavorings.  Surety  bonds, 
Transportation,  Virgin  Islands. 
Warehouses,  Wine. 
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Drafting  Infonnafion 

The  principal  aathor  of  Uiis  document 
is  James  Stephens,  Distilled  Spirits  and 
Tobacco  Brand),  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  Part  19,  Subchapter  A, 
Chapter  I  of  Title  27,  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  19— DISTILLED  SPIRITS 
PLANTS 

Paragraph  1.  The  authority  citation  for 
Part  19  continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c,  1311;  2fi  U.S.C. 
5001.  5002.  5004-5006,  5008,  5041,  5061,  5062, 
5066,  5101,  5111-5113,  5171-5173,  5175,  5176, 
5178-5181,  5201-5207.  5211-5215,  5221-5223, 
5231,  5232,  5235,  5236,  5241-5243,  5271.  5273. 
5301,  5311-5313,  5362,  5370.  5373,  5501-5505, 
5551-5555,  5539.  5561,  5562.  5601.  5612,  5682. 
6001.  6065,  6109.  6302,  6311.  6676.  7510.  7805; 
31  U.S.C.  9301.  9303,  9304.  9306. 

Par.  2.  The  table  of  contents  in  Part  19 
is  amended  to  revise  the  heading  of 
§  19.778  to  read  as  follows: 


S  19.778    Removal  on  or  aftar  January  1, 
1M7  of  Puerto  Rican  and  Virgin  laiands 
aptrita,  and  rum  imported  from  all  ottier 


Par.  3.  Section  13.778  is  revised  to 
read  as  follows: 

9  19.778    Removal  on  or  after  January  1, 
1987  of  Puerto  Rican  and  Virgin  Islands 
aplrtta,  and  mm  imported  from  all  other 


(a)  General.  The  proprietor  shall 
maintain  separate  accounts,  in  proof 
gallons,  of  Puerto  Rican  spirits  having 
an  alcoholic  content  of  at  least  92 
percent  rum,  of  Virgin  Islands  spirits 
having  an  alcohohc  content  of  at  least 
92  percent  rum,  and  of  rum  imported 
from  all  other  areas  removed  from  the 
processing  account  on  determination  of 
tax.  Quantities  of  spirits  in  these 
categories  that  are  contamed  in 
products  mixed  in  processing  with  other 
alcoholic  ingredients  may  be  determined 
by  using  the  methods  provided  in 
paragraphs  (b),  (c),  or  (d)  of  this  section. 
The  proprietor  shall  report  these 
quantities  monthly  on  Form  5110.28, 
Monthly  Report  of  Processing 
Operations,  as  provided  in  {  19.792. 

(b)  Standard  method.  For  purposes  of 
the  separate  accounts,  quantities  of 
spirits  in  the  above  categories  may  be 
determined  based  on  the  least  amount  of 
such  spirits  which  may  be  used  in  each 
product  as  stated  in  the  approved 
formula,  ATF  F  5110.38. 


(c)  Averaging  method.  For  purposes  of 
the  separate  accoimts,  quantities  of 
spirits  in  the  above  categories  may  be 
determined  by  computing  the  average 
quantity  of  such  spirits  contained  in  aU 
batches  of  the  same  product  formulation 
manufactured  during  the  preceding  6- 
month  period.  The  average  shall  be 
adjusted  at  the  end  of  each  month  so  as 
to  include  only  the  preceding  6-month 
period. 

(d)  Alternative  method.  Distilled 
spirits  plant  proprietors  who  wish  to  use 
an  alternative  method  for  determining 
the  amount  of  spirits  in  these  categories 
contained  as  ingredients  of  other 
distilled  spirits  products  shall  file  an 
application  with  the  Director.  The 
written  application  shall  specifically 
describe  the  proposed  alternative 
method,  and  shall  set  forth  the  reasons 
for  using  the  alternative  method. 

(e)  Transitional  rule.  On  January  1, 
1987  the  proprietor  shall  take  physical 
inventories  of  all  Puerto  Rican  spirits. 
Virgin  Islands  spirits,  and  rum  imported 
from  all  other  areas  which  were 
received  into  the  processing  account 
prior  to  that  date.  These  inventories  may 
be  taken  as  provided  in  S  19.402(a)(2). 
The  results  of  the  inventories  shall  be 
submitted  in  a  letter  to  the  regional 
director  (oompliance)  within  30  days  of 
the  required  date  of  the  inventories. 

(Sec.  201,  Pub.  L.  85-859,  72  Stat.  1394.  as 
amended  (26  U.S.C.  5555)) 

Signed:  August  15, 1986. 
Stephen  E.  Higgins. 
Director.  [ 

Approved:  SepfenAer  16, 1986. 
Michael  H.  Lane. 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  86-24808  Fifed  11-3-86;  8:45  am] 

BILUNG  CODE  4810^1-tl 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Suflace  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  705 

Restriction  on  Rnanciai  Interests  of 
State  Employees 

Correction 

In  FR  Doc.  86-23«62  beginning  on  page 
37118  in  the  issue  of  Friday.  October  17. 
1986,  make  the  following  correction:  On 
page  37121,  in  the  third  column,  in  the 
paragraph  under  "Section  705.13  Time 
for  filing.",  in  the  eleventh  and  twelfth 
lines,  remove  "(Insert:  *  *  * 
publication.)",  and  insert  "March  16. 
1987." 

nUJNQ  CODE  IWS-01-M: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Adnrinletratlon 
45  CFR  Part  96 

Low  hicome  Home  Energy  Assistance; 
Announcement  of  the  FY  1987  State 
Median  Income 

agency:  Family  Support  Administration, 
HHS. 

action:  Rule-related  notice. 


SUMMARY:  This  notice  announces  the 
estimated  median  income  for  four- 
person  households  in  each  state  and  the 
District  of  Columbia  for  FY  1987.  This 
listing  of  state  median  incomes  concerns 
maximum  income  levels  for  households 
to  which  the  states  may  make  home 
energy  assistance  payments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  Litow  (202)  245-2951. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  section  2603(7)  of  Title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35),  we  are  annoimcing  median  income 
of  a  four-person  household  for  each 
state,  the  District  of  Columbia,  and  for 
the  50  states  and  the  District  rf 
Columbia  for  the  period  of  October  1, 
1986  throu^  September  30, 1987.  The 
purfKise  of  this  announcement  is  to 
provide  information  oa  one  of  the 
income  criteria  for  eligibility  under  the 
Low  Income  Home  Enei^gy  Assistance 
Program  (UHEAP).  Section 
26(K(b)(2)(B)(ii)  of  Pub.  L.  97-35  provides 
that  60  percent  of  the  median  income  for 
each  state,  as  annually  established  by 
the  Secretary  of  HealA  and  Human 
Services,  is  one  of  the  income  eUgibility 
criteria  for  LIHEAP. 

The  Low  Income  Home  Energy 
Assistance  Program  is  currently 
authorized  through  the  end  of  Fiscal  year 
1980  by  provisions  of  Title  V  of  The 
Human  Services  Reautfiorization  Act  of 
1986,  Pub.  L.  99-425.  enacted  on 
September  30. 1988.  Under  this  Act.  the 
current  income  eligibility  provisions 
relating  to  state  mediaa  income  remain 
unchanged. 

Estimates  of  the  median  income  of 
four-person  households  for  each  state 
and  the  District  of  Columbia  for  fiscal 
year  1987  were  developed  by  the  Bureau 
of  the  Census.  In  developing  the  median 
incomes,  the  Bureau  of  the  Census  used 
the  following  three  sources  of  data:  (1) 
The  March  1985  Current  Population 
Survey;  (2)  the  1980  Census  of 
Population;  and  (3)  per  capita  income 
estimates  from  the  Bureau  of  Economic 
Analysis. 


Fedewl  Regbtw  /  Vol.  51.  No.  213  /  Tuesday.  November  4.  1986  /  Rules  and  Regulations       40027 


The  estimating  method  for  FY  1967  is 
similar  to  that  used  in  previous  years. 
However,  Current  Population  Survey 
(CPS]  sample  estimates  for  three-  and 
five-person  families  and  their  statistical 
relationships  to  four-person  family 
medians  are  now  used  in  addition  to  the 
CPS  sample  estimates  of  four-person 
family  medians  already  in  use.  For 
further  information,  contact  Dan 
Burkhead,  Economic  Statistician,  at  the 
Bureau  of  the  Census  (301-763-^5060). 

A  state-by-state  Hsting  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  household  for 
fiscal  year  1987  follows.  The  listing 
describes  our  method  for  adjusting 
median  income  for  households  of 
different  sizes  as  speciHed  in  45  CFR 
96.85,  (which  was  published  in  the 
Federal  Register  on  July  2, 1984  at  48  FR 
27145). 

Dated:  October  29. 1986. 

Wayne  A.  Stantoo. 

Administrator,  Fami/y  Support 
A  dminjstratj'on. 

Estimated  State  Median  Income  for  4- 
Person  Households,  Fiscal  Year  1987> 


Alabama 

Alaska. _ 

Anzona _ 

ArVansas , 

CaMorna 

Colorado 

Connecticut 

Delaware _.- 

Dist  of  CoL 

Fkxida 

Georgia 

Mawai 

Idaho 

Illinois 

Indiana L.. 

Iowa 

Kansas 

Kentucky.- 

Louisiana „ 

Maine 

Maryland 

Massachusetts.... 

Mictngan 

Minnesota 

Missaan>i 

Missouri 

Montana 

Neixaska 

Nevada 

New  Hampshire. 

New  Jersey 

New  Menco 

New  Vorti 

North  Carolina 

North  Dakota 

Ohio _ 

OtilahomB 

Oregon _.. 

Pennsylvania 

Rhode  Island 

South  Carokna ... 

South  Dakou 

Tennessee 

Texas 

Utah 

Vermorrl 

Virgna. 

WashinOKm. _ 


Estimatsd  Stole 


4-oemn 
household' 


S26,S85 
44,017 
29.431 
23,075 
33.711 
34.154 
39.070 
33.809 
31.104 
28.856 
29.623 
33.445 
25.490 
33.126 
30.302 
2e.S50 
30.330 
25.815 
28.430 
26.237 
38.132 
36.731 
3a365 
33.807 
23M0 
30.050 
26,072 
28.752 
31.059 
33^55 
39,096 
25,488 
32.665 
27.995 
26.901 
30.779 
28.856 
28.633 
29,573 
32.066 
27.810 
25.391 
26.603 
31.031 
27.497 
26.645 
33.480 
31.585 


60%  of 

SMS 


*-omm>n 

houaanoU' 


$15,957 
26,410 
17.069 
13,845 
20,227 
20,492 
23,442 
20.285 
18M2 
17,315 
17.774 
20,067 
15.299 
19.876 
18.181 
17,190 
18.196 
15.489 
17,058 
15.742 
22.879 
22,039 
19,419 
20,264 
14.196 
18.030 
1Sw643 
17.251 
18,635 
19.953 
23.458 
15,281 
19.590 
16.797 
17.341 
18.467 
17J14 
17.180 
17.744 
19.240 
16.686 
15.235 
15.962 
18.619 
16.498 
15M7 
2a088 
18.951 


Estmated  State  Median  Income  for  4-Pe.n- 

SON    HOUSEHOLDS.    FISCAL    YEAR    19e7>— 

Continued 


■  In  aixxirdano*  wi»i  45  CFR  8686.  aac«t  SMta's  I 
sd  medan  mcoms  tar  a  4.panon  nouaanotd  is  muMoMd  by 
the  toMowmg  pmeanmom  to  admit  lor  hnaaHoM  nc  52% 
lor  I^Mrscn  hOMSanoidi,  68%  tar  2.aaraDn  hni— fiw.  84% 
tar  »i>araan  hoiiaahoida.  100%  «or 
116%  lor  S-oaraon  hoyaahokiB.  ar«>  132%  lor 
housahcMs.  For  mSh  aooaonal  houaahoid  mamMr  gra«ar 
than  aai  pamm,  and  3%  to  132%  tar  aacn  adawriil 
housahoW  manvar  and  nuMlDiy  the  new  paroamma  by  «m 
Stole's  OoMsr  aMounl  lor  4<iarean  houaanuMi. 

'Prepared  bv  aw  Buraau  ol  the  C«iaua  liam  ttia  MarcD 
1985  Corram  ftipuHkon  Strxey.  1980  Cenaua  ol  Pooulaaon 
and  HtMang,  Mid  par  ' 

Bureau  ol  Eoonomc  Analyaa. 

•  Prapamd  by  •«  Family  Support  AdminiaksMen.  Oflioe  ol 
Famly  Aaaaianca. 

Noto.— The  aaawaHid  madan  income  tar  a  4.parson 
howaahoM  n  Ma  50  Stolas  and  the  Ovtod  d  Oohantoa 
aopkcaOHtoVwpanodolOctaoar  1.  1886  •wough  SapMnt- 
barSO.  1967ia$4l.0S7. 

[FR  Do&  86-24912  Filed  11-3-66: 8:45  am] 

BILLMQ  CODE  41«»-M-« 


DEPARTMENT  OF  COyMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  671 

[Docket  No.  81092-6201] 

Tanner  Crab  Fishery  Off  the  Coast  of 
Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Emergency  interim  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  issues  this  emergency  rule  to 
repeal  the  regulations  implementing  the 
Fishery  Management  Plan  for  the 
Commercial  Tanner  Crab  Fishery  Off 
the  Coast  of  Alaska  (FMP),  This  action 
is  necessary  because  of  serious 
operational  difficulties  in  implementing 
the  FMP,  which  cause  probable 
violations  of  the  national  standards  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
Federal  law.  The  intended  effect  of  the 
repeal  of  the  regulations  is  to  suspend 
Federal  management  of  the  Tanner  crab 
Fishery  pending  study  of  long-term 
alternatives  to  management  under  the 
present  FMP. 

EFFECnvE  date:  Frpm  0001  hours  local 
time,  November  1, 1986,  until  2400  hours 
local  time,  January  29, 1987. 
ADDRESS:  Comments  on  this  emergency 
rule  may  be  mailed  to  Robert  McVey. 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box  1668, 
}uneau  Alaska  99802. 


FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Baglin.  Fishery  Biologist 
NMFS.  907-586-7230. 
SUPPIEMENTARY  INFORMATION:  The 

FMP  was  adopted  by  the  North  Pacific 
Fishery  Management  Council  (Council), 
approved  by  the  Assistant 
Administrator  for  Fisheries  on  behalf  of 
the  Secretary  of  Commerce,  and 
published  in  the  Faderal  Ragister  on 
May  16, 1978  (43  FR  21170)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  (18  U.S.C  1801  et  seq.). 

Final  implementing  regulations 
applicable  to  vessels  of  the  United 
States  were  published.on  December  6, 
1978  (43  FR  57149).  Final  implementing 
regulations  applicable  to  vessels  of 
foreign  nations  were  published  on 
December  19, 1978  (43  FR  59075;  43  FR 
59202).  The  FMP  has  been  amended  nine 
times,  most  recently  on  September  12, 
1984  (49  FR  35779).  The  objective  of  the 
FMP  is  to  establish  management 
measures  necessary  to  conserve  and 
manage  Tanner  crab  stocks  as  a  unit 
throughout  their  range  in  compliance 
with  die  national  standards  of  the 
Magnuson  Act  and  other  applicable 
Federal  law  (FMP  Section  8.3.1).  In  order 
to  achieve  this  objective  and  effectively 
coordinate  management  with  the  State 
of  Alaska,  the  FMP  adopts  the 
management  system  presently  employed 
by  the  State  to  the  maximum  extent 
possible  (FMP  section  &3.3.2). 

The  management  measures  adopted 
by  the  FMP  are  characteristic  of  plans 
developed  shortly  after  the  Magnuson 
Act  was  enacted.  Optimum  yield  (OY)  is 
specified  rigidly  as  a  fixed  range  of  the 
amounts  of  Tanner  crab  that  may  be 
taken  in  specified  areas  each  year. 
Season  opening  and  closing  dates  and 
maximum  sustainable  yield  (MSY)  are 
similarly  specified  for  each  area. 
Because  they  are  specifically  prescribed 
in  the  FMP,  these  fishing  areas  and  the 
OYs  assigned  to  them  may  only  be 
altered  in  the  long  term  to  reflect  the 
changing  condition  of  the  Tanner  crab 
stocks  by  plan  amendment.  In  an 
attempt  to  provide  flexibihty  in  these 
matters,  the  FMP  authorizes  the  NMFS 
Regional  Director  to  adjust  season  dates 
and  fishing  areas  by  field  order  in  the 
course  of  the  season  (FMP  section 
8.3.1.2).  Under  the  FMP  and  its 
implementing  regulations  at  50  CFR  Part 
671,  the  Regional  Director  may  issue 
such  a  field  order  when  he  determines  in 
the  course  of  the  fishing  year  that  the 
condition  of  the  Tanner  crab  stocks 
within  a  given  management  area  is 
substantially  different  from  the 
condition  anticipated  at  the  beginning  of 
the  fishing  year,  and  thai  such 
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differenceB  support  the  need  for 
inseason  conservation  measures  to 
protect  those  stocks. 

Because  the  FMP  in  large  part  adopts 
the  present  State  management  regime, 
effective  management  of  the  Tanner 
crab  fishery  depends  on  close  and 
timely  cooperation  between  the  State  of 
Alaska  and  NMFS.  However,  shortly 
after  approval  and  implementation  of 
the  FMP,  problems  with  the 
management  system  became  apparent. 
Since  fishing  areas  and  the  OYs  and 
season  dates  assigned  to  them  are 
rigidly  fixed  in  the  FMP,  NMFS  may  not, 
in  the  course  of  a  season,  impose  the 
State's  harvest  guideline  amounts  and 
closures  in  the  3-200  mile  fishery 
conservation  zone  (FCZ)  unless 
implemented  by  NMFS  through 
amendment  to  the  FMP,  promulgation  of 
an  emergency  rule,  or  issuance  of  a  field 
order. 

Of  these  three  available  procedures, 
only  a  field  order  can  generally  be 
carried  out  in  the  short  time  available  to 
coordinate  State  and  Federal 
management.  Practice  has  shown, 
however,  that  in  many  instances  the 
present  field  order  authority  is  too 
narrowly  prescribed  under  the  FMP  and 
implementing  regidations  to  permit 
NMFS  to  coordinate  Federal  actions 
with  State  management  decisions.  The 
abundance  of  Tanner  crab  off  the  coast 
of  Alaska  has  been  changing  greatly 
from  year  to  year.  In  many  instances, 
State  managers  will  have  made  an 
estimate  of  stock  abundance  before  the 
beginning  of  the  fishing  year  which  is 
subsequently  verified  by  information 
provided  in  the  course  of  the  fishery. 
Under  these  circumstances,  a  field  order 
based  on  a  State  closure  decision  is  not 
authorized  because  the  stock's  condition 
is  not  different  bom  that  previously 
anticipated.  Thus,  the  fishery  must  be 
allowed  to  continue  in  the  FCZ  until 
either  an  FMP  amendment  or  emergency 
rule  is  implemented,  or  until  the 
resulting  continued  fishing  of  the  stock 
causes  its  condition  in  fact  to  differ 
substantially  from  that  anticipated  at 
the  beginning  of  the  fishing  year.  Other 
situations  arise  in  the  fishery  when 
State  managers  determine  that  a  season 
date  in  an  area  should  be  advanced  in 
response  to  social  or  economic 
considerations.  NMFS  may  not  advance 
a  season  opening  or  closure  in  this  case 
by  field  order  since  the  field  order 
authority  permits  inseason  adjustments 
only  to  protect  Tanner  crab  stocks.  For 
the  same  reason  NMFS  may  not  permit 
extension  of  a  season  if  a  Tanner  crab 
stock  should  prove  more  abundant  than 
was  anUcipated  before  the  beginning  of 
the  fishing  year. 


In  certain  situations  the  regulations 
implementing  the  FMP  fail  to  provide  for 
timely  Federal  coordination  with  the 
State's  management  actions  and  may 
result  in  violations  of  National  Standard 
1  of  Magnuson  Act  section  301(a),  by 
faUing  to  prevent  over  fishing.  The 
implementing  regulations  also  violate 
National  Standard  2  in  that  conservation 
and  management  measures  are  based 
upon  other  than  the  best  scientific 
iiiformation  available.  Compliance  with 
National  Standards  5,  6.  and  7  is  also 
called  into  question  as  the  implementing 
regulations  fail,  where  practicable,  to 
promote  efficiency  in  the  utilization  of 
fishery  resources;  fail  to  account  for 
variations  and  contingencies  in 
fisheries;  and  fail,  where  practicable,  to 
minimize  costs  and  avoid  unnecessary 
duplication.  A  discussion  of  how  current 
measures  fail  in  this  regard  is  contained 
in  the  preceding  paragraph.  In  addition, 
the  problems  just  described  call  into 
question  conformance  of  the  FMP's 
regulations  with  Executive  Order  12291. 

NMFS  concurs  with  the  Council's 
March  1986  recommendation  that  NMFS 
repeal  the  regulations  implementing  the 
FMP  pending  a  study  of  long-term 
alternatives  to  management  of  the 
fishery  under  the  present  FMP.  After 
repealing  Federal  regulations  by  this 
emergency  action,  management  of  the 
Tanner  crab  fishery  would  be 
undertaken  in  the  FCZ  by  the  State  to 
the  extent  regulated  vessels  are 
registered  under  the  laws  of  the  State. 
This  action  would  result  in  substantial 
savings  to  the  Federal  government  by 
eliminating  present  Federal  Tanner  crab 
management  and  the  FMP  amendment 
process  for  the  duration  of  the 
emergency.  Federal  expenditures  for 
enforcement  of  the  implementing 
regulations  would  also  be  eliminated, 
resulting  in  an  additional  savings  to  die 
Federal  Government.  The  State  is 
expected  to  increase  its  expenditures 
commensurately  to  maintain  a 
comparable  level  of  enforcement. 

One  of  the  maia  reasons  for  the  initial 
development  and  implementation  of  the 
FMP  was  to  check  perceived  State 
discrimination  against  non-Alaska 
participants  in  the  fishery.  Repealing  the 
regulations  implementing  the  FMP 
would  relieve  the  Council  and  NOAA 
from  routine  management  of  the  fishery 
for  the  duration  of  the  emergency. 
However,  if  the  State  were,  in  fact,  to 
adopt  a  regulation  that  discriminated  on 
the  basis  of  State  residence,  or 
otherwise  violated  the  requirements  of 
the  Magnuson  Act.  the  Council  and  the 
Secretary  could  take  additional 
emergency  action  to  respond.  In 
addition,  management  measures  that 


discriminate  on  the  basis  of  State 
residence  in  violation  of  Magnuson  Act 
section  301  will  also  frequently  violate 
other  Federal  and  State  statutory  and 
constitutional  requirements,  providing 
another  basis  for  permanent  judicial 
reversal  of  such  measures.  Thus,  even  in 
the  absence  of  FMP  Implementation, 
adequate  safeguards  protect  non-Alaska 
participants  from  discrimination  on  the 
basis  of  State  residence. 

The  Council  and  NOAA  will  not 
participate  in  routine  management  of  the 
fishery  for  the  duration  of  the 
emergency.  Since  the  Council  will  no 
longer  be  available  to  the  industry  as 
the  forum  for  resolving  disputes  in  the 
Tanner  crab  fishery,  some  increase  in 
litigation  and  a  corresponding  increase 
in  related  costs  may  be  anticipated.  An 
estimate  of  the  dollar  amount  of  any 
such  costs  would  be  difficult  to  quantify, 
but  in  all  likelihood  these  costs  would 
be  outweighed  by  the  economic  benefits 
to  the  industry  from  repealing  the 
Federal  regulations.  If,  for  example, 
500.000  pounds  of  otherwise  harvestable 
crab  remained  unharvested  because  of 
the  inability  to  extend  the  fishing  season 
under  Federal  management,  the  cost  to 
the  fleet  based  on  an  average  exvessel 
price  of  $1.35  recorded  in  Kodiak. 
Alaska,  during  1985  would  be  about 
$675,000.  Additional  losses  would  be 
suffered  by  the  processing,  wholesale, 
and  retail  sectors  of  the  industry. 

On  the  other  hand,  if  because  of  the 
present  limited  inseason  management 
authority  an  overharvest  were  to  occur 
in  a  particular  area,  the  industry  would 
realize  immediate  short-term  gains 
associated  with  that  harvest.  For 
example,  if  a  harvest  guideline  amount 
were  exceeded  by  2.000.000  pounds,  the 
vessels  participating  In  the  fishery 
would  realize  an  additional  $2,700,000  in 
exvessel  revenue,  with  corresponding 
gains  to  the  processing,  wholesaling, 
and  retailing  sectors.  However,  these 
gains  to  the  industry  would  likely  be 
offset  by  future  reductions  in  harvest 
levels  and  possible  area  closures.  Even 
though  overharvest  does  not  appear  to 
be  the  cause  of  the  recent  precipitous 
decline  in  C.  bairdi  stocks  in  the  Bering 
Sea,  this  fishery  provkles  an  example  of 
the  potential  losses  that  might  occtit  if 
an  established  fishery  were  to  close. 
The  average  annual  catch  In  the  Bering 
Sea  fishery  is  15,900.000  pounds.  At  the 
1985  exvessel  price  of  $1.40  per  pound, 
the  loss  to  the  fleet  would  be  about 
$22,300,000  each  year  the  fishery  were 
closed,  with  corresponding  industry- 
wide losses. 

Repeal  of  the  Federal  regulations  is 
expected  to  eliminate  confusion  caused 
by  the  the  lack  of  timely  coordination 


•ki-. 


■J      r. 


Federal  Regigter  /  Vol.  51.  No.  213  /  Tuesday.  November  4.  1986  /  Rules  and  Regulations       40029 


between  the  State  and  NMFS.  The 
effects  are  difficult  to  quantify,  but 
management  under  a  single  regulatory 
regime  administered  by  the  State  will 
likely  benefit  all  sectors  of  the  industry 
to  some  degree. 

For  these  reasons,  the  Secretary  has 
determined  that  an  emergency  exists. 
This  emei^ency  rule  will  be  effective  for 
90  days  from  its  effective  date  and  may 
be  extended  for  an  additional  90  days 
with  the  agreement  of  the  North  Pacific 
Fishery  Management  Council. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law.  He  has  determined  that 
continuation  of  the  regulations  now  in 
force  would  not  allow  timely 
management  response  to  the  needs  of 
the  fishery,  would  allow  violations  of 
the  national  standards,  and  continue 
questions  of  conformance  of  the  FMPS 
regulations  with  Executive  Order  12291 
and  of  actions  under  the  FMP  with  the 
Administrative  Procedure  Act  Also, 
because  current  Federal  r^^ations 
allow  fishing  to  begin  November  1, 1986, 
while  the  State  of  Alaska  has 
determined  it  is  necessary  to  delay  such 
openings  until  January  15, 1987,  it  is 
necessary  to  promulgate  this  emergency 
rule  immediately  to  avoid  operational 
problems  during  November  and 
December  1986. 

The  Assistant  Administrator  finds 
that  the  reasons  justifying  promulgation 
of  this  rule  on  an  emergency  basis  also 


make  it  impracticable  to  provide  prior 
notice  and  opportunity  for  public 
comment,  or  to  delay  for  30  days  the 
effective  date  of  this  emergency  rule,  as 
required  by  section  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act  The 
public  had  the  opportunity  to  comment 
on  the  substance  of  this  emeigency  rule 
during  the  Coimcil  meeting  in  March 
1986,  and  during  the  September  1986 
meeting  where  the  Council  created  a 
"working  group  to  study  the  issues.  " 

This  emergency  rule  eleminates 
collection  of  information  requirements 
previously  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  and  contains  no  new  requirements. 

The  Assistant  Administrator  has 
determined  that  this  action  will  be 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  Section  307  of  the 
Coastal  Zone  Management  Act 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(aKl)  of  that  Order.  This  rule  is 
being  reported  to  the  Director  of  Ae 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  Order. 

The  Assistant  Administrator  prepared 
a  draft  environmental  assessment  (EA) 
for  this  action  and  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment.  A  copy  of  the  EA  is 


available  from  the  Regional  Director  at 
the  address  hsted  above. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  was  not  required  to 
be  promulgated  as  a  proposed  rule  and 
the  rule  is  issued  without  opportimity  for 
prior  public  comment  Since  notice  and 
opportunity  for  prior  public  comment  are 
not  required  to  be  given  under  section 
553  of  the  Administrative  Procedure  Act 
and  since  no  other  law  requires  that 
notice  and  opportunity  for  comment  be 
given  for  this  rule,  under  sections  603(a] 
and  604(a]  of  the  Regulatory  Flexibility 
Act  no  initial  or  final  regulatory 
flexibility  analysis  will  be  prepared. 

List  of  SubjecU  in  50  CFR  Fart  671 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3a  1988. 
Caimen  J.  Blondiii, 

Deputy  AssitUmt  Administmtor  for  Fisheriet 
Resource  Management,  National  Marine 
Fisheries  Service. 

PART  671— TANNER  CRAB  OFF 
ALASKA 

50  CFR  Part  671  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  671 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Part  671  consisting  of  SS  671.1 
through  671.27  is  suspended  bom  0001 
hours  local  time,  November  1, 1986,  until 
2400  hours  local  time.  January  29, 1987. 

[FR  Doc.  86-24927  Filed  10-30-  86;  4:53  pm] 
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Thto  section  of  the  FEDERAL  REGISTER 
oonlaint  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
'•gi^rtions.  The  purpose  of  these  notices 
>>  to  give  Interested  persons  an 
opportunity  to  participate  in  the  mie 
maWng  prior  to  the  adoption  of  the  final 
AJles. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1011 

MMc  In  the  Tennessee  VaHey  Area; 
Proposed  Suspension  of  Certain 
Provisions  of  ttie  Order 

AQCNCv:  Agricdhiral  Maricetinfl  Service. 
USDA. 

ACTION;  Proposed  suspension  of  rule. 


MlMMARV:  This  notice  Invites  written 
comments  on  a  proposal  to  suspend 
provisions  of  the  order  relating  to  the 
Class  I  disposition  requirements  for  a 
pool  distributing  plant  The  proposed 
suspension  would  lower  the  Class  I 
disposition  requirements  from  60 
percent  in  the  months  of  November  1986 
and  January  and  February  1987  to  40 
percent  in  such  months.  Oairymea  Inc.. 
a  cooperative  that  represents  producers 
who  supply  milk  to  the  market  requested 
the  action  to  facilitate  efficiency  in  the 
processing  of  Class  II  products  in  the 
Tennessee  Valley  market. 
OATK  Comments  are  due  on  or  before 
November  12, 1986. 
ADOIKSS:  Comments  (two  copies) 
should  be  filed  with  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOB  FUNTHER  INFOmiATION  CONTACT: 

Robert  F.  Groene,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-2089. 
•«*w*««NTAiiv  information:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b],  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  for  the 


market  which  is  the  primary  outlet  for 
their  milk  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Tennessee  Valley  marketing 
area  is  being  considered  for  the  months 
of  November  1986  and  January  and 
February  1987: 

In  S  1011.7(a)(2).  the  provisions  "60 
percent  in  each  of  the  months  of  August 
through  November  and  January  and 
February,  and"  and  "in  each  of  the  other 
months,". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division. 
Agricultural  Marketing  Service,  Room 
2968,  South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250.  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
November  1986  in  the  suspension 
period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b). 

Statement  of  Consideration 

The  proposed  suspension  would  lower 
the  total  Class  I  disposition 
requirements  for  a  pool  distributing 
plant  for  the  monflis  of  November  1986 
and  January  and  February  1987  from  60 
percent  to  40  percent  of  the  plant's 
receipts  of  fluid  milk  products. 

Suspension  of  the  provisions  was 
proposed  by  Dairymen,  Inc.,  (DI). 
pending  a  hearing  on  DI's  request  that 
the  pool  plant  standards  for  a 
distributing  plant  be  amended  to 
provide  for  unit  pooling  of  two  or  more 
plants. 

DI  indicates  that  FIav-0-Rich.  Inc.. 
currently  operates  3  pool  distributing 
plants  that  are  regulated  under  the 
Tennessee  Valley  milk  order.  The  plants 
are  located  at  Bristol,  Virginia.  London, 
Kentucky,  and  Rossville.  Georgia.  Flav- 
0-Rich  indicates  that  it  has  consolidated 
the  Class  II  processing  operations  of  its 
three  plants  in  the  Bristol.  Virginia,  plant 
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to  increase  efficiency  in  operations.  As  a 
consequence,  the  Bristol  plant  has 
difficulty  in  meeting  the  60  percent  Class 
I  disposition  requirement  that  applies 
during  the  months  of  August  through 
November  and  Januany  and  February.  DI 
indicates  that  the  combined  operations 
of  its  3  pool  distributing  plants  far 
exceed  the  60  percent  Class  I 
requirements. 

Without  the  requested  suspension,  the 
cooperative  would  have  to  incur  added 
costs  to  insure  the  continued  pooling  of 
its  members  who  deliver  to  the  Bristol. 
Virginia,  plant. 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  Marketing  Orders.  Milk,  Dairy 
Products. 

The  authority  citation  for  7  CFR  Part 
1011  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washingtoa  DC.  on  October  29. 
1986. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Program. 
[FR  Doc  88-24873  Filed  11-3-86;  8:45  am] 
BtLUNO  CODE  S41(H»-M 


Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Parts  115, 118 

[Docket  No.  86-028] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products:  Inspections; 
Detention,  Seizure,  and  Condemnation 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 


summary:  The  Virus-Serum-Toxin  Act 
of  1913  (VST  Act),  as  amended  by  the 
Food  Security  Act  of  1985,  authorizes 
any  officer,  agent,  or  employee  of  the 
Department  of  Agriculture  to  enter  and 
inspect  any  establishment  preparing 
animal  biologies  at  any  hour,  day  or 
night.  Previously,  only  licensed 
establishments  were  subject  to  this 
provision.  The  amendment  also  provides 
for  detention,  seizure,  and 
condemnation  of  products.  This 
proposed  amendment  of  die  regulations 
would  add  the  expanded  inspection 
authority  to  Part  115,  and  would 
establish  a  new  Part  118  entitled. 
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"Detention,  Seizure,  and 
Condemnation." 

DATE:  Comments  must  be  received  on  or 
before  January  5, 1987. 
ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
arguments  regarding  the  proposed 
regulations  to  Dr.  David  A.  Espeseth, 
Chief  Staff  Veterinarian,  Veterinary 
Biologies  Staff,  VS.  APHIS,  USDA, 
Room  838,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building,  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Peter  L.  Joseph,  Senior  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
VS,  APHIS.  USDA.  Room  838.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  301-436-6332. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary's  Memorandum 
No.  1512-1  to  implement  Executive 
Order  12291  and  has  been  classified  as  a 
"Nonmajor  Rule." 

The  proposed  action  would  not  have  a 
significant  effect  on  the  economy  and 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
govenunent  agencies,  or  geographic 
regions.  It  would  also  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  markets. 

Certification  Under  the  Regulatory 
Flexilnlity  Act 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
result  in  adverse  economic  impact  on  a 
substantial  number  of  small  entities.  Its 
purpose  is  to  implement  new 
enforcement  provisions  contained  in  the 
1985  amendments  to  the  VST  Act. 

Background 

Part  115  of  the  regulations  would  be 
amended  to  provide  for  the  expanded 
inspection  authority  under  the  VST  Act. 
It  would  be  revised  to  state  that  any 
establishment  preparing  biological 


products  is  subject  to  inspection  at  any 
time,  day  or  night. 

The  amendment  to  the  VST  Act 
provides  new  enforcement  authorities 
by  incorporating  the  procedures  of 
sections  402,  403,  and  404  of  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  672, 673, 
and  674).  These  procedures,  which  relate 
to  detentions,  seizures,  condemnations, 
and  injunctions  are  applicable  to  the 
enforcement  of  the  VST  Act  with 
respect  to  any  animal  biologic  prepared, 
sold,  bartered,  exchanged,  or  shipped  in 
violation  of  the  Act  or  regulations. 

This  proposed  rule  would  establish  a 
new  Part  118  relating  to  detention, 
seizure,  and  condemnation.  It  would  be 
modeled  after  the  regulations  under  the 
Federal  Meat  Inspection  Act  (9  CFR 
329.1,  et  seq.].  The  period  of  detention 
would  not  exceed  20  days.  The  owner  of 
the  veterinary  biologic  or  the  owner's 
agent,  or  other  person  having  custody  of 
the  product  would  be  given  written 
notice  of  the  detention.  Movement  of  the 
detained  product  would  be  allowed  in 
accordance  with  the  regulations.  The 
procedures  to  be  followed  in  seizing  and 
condemning  biological  products  would 
be  those  which  are  specified  in  {  403  of 
the  Federal  Meat  Inspection  Act. 

list  of  Subjects  in  9  CFR  Parts  115  and 
118 

Animal  biologies.  t 

PART  115— INSPECTIONS 

Accordingly,  Chapter  I,  Subchapter  E 
of  Title  9  would  be  amended  as  follows: 

1.  The  authority  citation  for  Part  115 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  37  Slat.  832- 
833. 

2.  Part  115  would  be  amended  by 
revising  S  115.1  and  fi  115.2  to  read  as 
follows: 

$115.1    Impactions  Of  Hcmscd 

(a)  Any  inspector  shall  be  permitted 
to  enter  any  establishment  where  any 
biological  product  is  prepared,  at  any 
hour  during  the  day  or  night,  and  shall 
be  permitted  to  inspect,  %vithout 
previous  notification,  the  entire 
premises  of  the  estabUshment,  including 
all  buildings,  compartments,  and  other 
places,  all  biological  products,  and 
organisms  and  vectors  in  the 
establishment  and  all  materials  and 
equipment  such  as  chemicals, 
instruments  apparatus,  and  the  like,  and 
the  methods  used  in  the  manufacture  of, 
and  all  records  maintained  relative  to, 
biological  products  produced  at  such 
establishment 

(b)  Each  inspector  will  have  in  his  or 
her  possession  a  numbered  USDA  badge 


or  identification  card.  Either  shall  be 
sufficient  identification  to  entitle  him  to 
admittance  at  all  regular  entrances  and 
to  all  parts  of  such  establishment  and 
premises  and  to  any  place  at  any  time 
for  the  purpose  of  making  an  inspection 
pursuant  to  paragraph  (a)  of  this  section. 

§115^    hwpoctions  of  biological  products. 

Any  biological  product  the  container 
of  which  bears  a  United  States 
veterinary  license  niunber  or  a  United 
States  veterinary  permit  number  or 
other  mark  required  by  these  regulations 
may  be  inspected  at  any  time  or  place. 
If,  as  a  result  of  such  inspection,  it 
appears  that  any  such  product  is 
worthless,  contaminated,  dangerous,  or 
harmful,  the  Secretary  shall  give  notice 
thereof  to  the  manufacturer  or  importer 
and  to  any  jobbers,  wholesalers, 
dealers,  or  other  persons  known  to  have 
any  of  such  product  in  their  possession. 
Unless  and  until  the  Secretary  shall 
otherwise  direct  no  persons  so  notified 
shall  thereafter  sell,  barter,  or  exchange 
any  such  product  in  any  place  under  the 
jurisdiction  of  the  United  States  or  ship 
or  deliver  for  shipment  any  such  product 
in  or  fix)m  any  State,  Territory,  or  the 
District  of  Columbia.  However,  failure  to 
receive  such  notice  shall  not  excuse  any 
person  from  compliance  with  the  Virus- 
Serum-Toxin  Act 

3.  A  new  Part  118  would  be  added  to 
read  as  follows: 

PART  118— DETENTION;  SEIZURE 
AND  CONDEMNATION 

118.1  Administrative  detention. 

118.2  Methods  of  detention:  notification. 

118.3  Movement  of  detained  biological 
products:  termination  of  detention. 

118.4  Seizure  and  condemnation. 
Authority:  21  U.S.C.  151-159;  99  SUt.  1654- 

1656. 

9 118.1    AdmlnistraMye  dtsnUon. 

Whenever  any  biological  product 
which  is  prepared,  sold,  bartered, 
exchanged,  or  shipped  in  violation  of  the 
Act  or  regulations  is  found  by  any 
authorized  representative  of  the  Deputy 
Administrator  upon  any  premises,  it 
may  be  detained  by  such  representative 
for  a  period  not  to  exceed  20  days, 
pending  action  under  {  118.4,  and  shall 
not  be  moved  by  any  person  from  the 
place  at  which  it  is  located  when  so 
detained,  until  released  by  such  ' 

representative. 

S  118.2    Mothod  of  dstsntion;  notMcattons. 

An  authorized  representative  of  the 
Deputy  Admliustrator  shall  detain  any 
biological  product  subject  to  detention 
under  this  part  by: 
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(a)  Giving  oral  notification  to  the 
owner  of  the  biological  product  if  such 
owner  can  be  ascertained,  and.  if  not  to 
the  agent  representing  the  owner  or  to 
the  immediate  custodian  of  the 
biological  product;  and 

(b)  Promptly  furnishing  the  person  so 
notified  with  a  preliminary  notice  of 
detention  which  shall  include  identity 
and  quantity  of  the  product  detained, 
the  location  where  detained,  the  reason 
for  the  detention,  and  the  name  of  the 
authorized  representative  of  the  Deputy 
Administrator. 

(c)  Within  48  hours  after  the  detention 
of  any  biological  product,  an  authorized 
representative  of  the  Deputy 
Administrator  shall,  if  the  detention  is  to 
continue,  give  written  notification  to  the 
owner  of  the  biological  product  detained 
by  furnishing  a  written  statement  which 
shall  include  the  identity  and  quantity  of 
the  product  detained,  the  location  where 
detained,  specific  description  of  the 
alleged  noncompliance  including 
reference  to  the  provisions  in  the  Act  or 
the  regulations  which  have  resulted  in 
the  detention,  and  the  identity  of  the 
authorized  representative  of  the  Deputy 
Administrator  or,  if  such  owner  cannot 
be  ascertained  and  notified  within  such 
period  of  time,  furnish  such  notice  to  the 
agent  representing  such  owner,  or  die 
carrier  orother  person  having  custody  of 
the  biological  product  detained.  The 
notification,  with  a  copy  of  the 
preliminary  notice  of  detention  shall  be 
served  by  either  delivering  the 
notification  to  the  owner  or  to  the  agent 
or  to  such  other  person,  or  by  certifying 
and  mailing  the  notification,  addressed 
to  such  owner,  agent,  or  other  person,  at 
the  last  known  residence  or  principal 
office  or  place  of  business. 

$118.3    Movement  of  detained  biological 
products;  Termination  of  detention. 

Except  as  provided  in  paragraphs  (a) 
and  (b)  of  this  section,  no  biological 
product  detained  in  accordance  with  the 
provisions  in  this  part  shall  be  moved  by 
any  person  from  the  place  at  which  such 
product  is  located  when  it  is  detained. 

(a)  A  detained  biological  product  may 
be  moved  fi-om  the  place  at  which  it  is 
located  when  so  detained  for  the 
purpose  of  providing  proper  storage 
conditions  if  such  movement  has  been 
approved  by  an  authorized 
representative  of  the  Deputy 
Administrator:  Provided,  that  the 
biological  product  so  moved  shall  be 
detained  by  an  authorized 
representative  of  the  Deputy 
Administrator  after  such  movement. 

(b)  A  detained  biological  product  may 
be  moved  from  the  place  at  which  it  is 
detained  on  written  notification  by  an 
audiorized  representative  of  the  Deputy 


Administrator  that  the  detention  is 
terminated;  Pmvided,  that  die 
conditions  under  which  the  detained 
biological  product  may  be  moved  will  be 
specified  in  die  written  notification  of 
the  termination.  The  notification  of 
termination  shall  be  served  by  either 
personally  delivtring  die  notification,  or 
by  certifying  and  mailing  the  notification 
addressed  to  such  person  at  the  last 
known  residence  or  principal  office  or 
place  of  business  of  the  owner,  agent  or 
other  person  having  custody  of  the 
biological  product. 

S  1 18.4    Seizure  and  condemnation. 

(a)  Any  biological  product  which  is 
prepared,  sold,  bartered,  exchanged,  or 
shipped  in  viola  don  of  the  Act  or 
regidations  shall  be  liable  to  be 
proceeded  against  and  seized  and 
condemned,  at  any  time,  on  a  libel  of 
information  in  any  United  States  district 
court  or  other  proper  coiul  within  the 
jurisdiction  of  which  the  product  is 
found.  If  the  product  is  condemned,  it 
shall,  after  entry  of  the  decree,  be 
disposed  of  by  destruction  or  sale  as  the 
court  may  direct,  and  the  proceeds,  if 
sold,  less  the  court  costs  and  fees,  and 
storage  and  other  proper  expenses,  shall 
be  paid  into  the  Treasury  of  the  United 
States,  but  the  product  shall  not  be  sold 
contrary  to  the  provisions  of  the  Act  or 
the  laws  of  the  jurisdiction  in  which  it  is 
sold;  Provided,  that,  upon  the  execution 
and  delivery  of  a  good  and  sufficient 
bond  conditioned  that  the  product  shall 
not  be  sold  or  otherwise  disposed  of 
contrary  to  the  provisions  of  the  Act  or 
the  laws  or  jurisdiction  in  which 
disposal  is  made,  the  court  may  direct 
that  such  product  be  delivered  to  the 
owner  thereof  subject  to  such 
supervision  by  authorized 
representative  of  the  Secretary  as  is 
necessary  to  ensure  compliance  with  the 
applicable  laws.  When  a  decree  of 
condemnation  is  entered  against  the 
product  and  it  is  released  under  bond,  or 
destroyed,  court  oosts  and  fees,  and 
storage  and  other  proper  expenses  shall 
be  awarded  against  the  person,  if  any, 
intervening  as  claimant  of  the  product. 
The  proceedings  in  such  libel  cases  shall 
conform,  as  nearly  as  may  be 
practicable,  to  the  proceedings  in 
admiralty,  except  that  eidier  party  may 
demand  trial  by  jury  of  any  issue  of  fact 
joined  in  any  case,  and  all  such 
proceedings  shall  be  at  the  suit  of  and  in 
the  name  of  die  United  States. 

Done  at  Washington,  DC,  this  29th  day  of 
October.  1986. 
I.  K.  Atwell 

Deputy  A  dministrator,  Veterinary  Services. 
(FR  Doc.  86-24911  Filed  11-3-86;  8:45  am] 

BILUNO  COOC  3410-34-H 


DEPARTMENT  OF  THANSPORTATION 

Federal  Aviation  Admlnletration 

14  CFR  Part  39         I 

[Docket  No.  86-ASW-11] 

AliTwortMnesc  Diireclivee; 
Meeeerechmttt-Bofcoer-Btohm  Gmbh 
(MBB),  Model  BK-117A-3  Helcoptefs 

agency:  Federal  Aviation 
Administration  [FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  which  requires  immediate 
replacement  and  frequent  inspections  of 
several  tail  rotor  blades  that  may  be 
installed  on  MBB  BK-117A-3 
helicopters.  This  proposed  amendment 
is  needed  to  exclude  additional  tail  rotor 
blades  from  further  inspection  or 
replacement 

DATES:  Comments  must  be  received  on 
or  before  December  17. 1986. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  FAA. 
Southwest  Region.  Office  of  the 
Regional  Counsel.  4400  Blue  Mound 
Road.  Fort  Worth,  Texas  76106,  or 
dehvered  in  duplicate  to  the  above 
address.  Room  158,  Budding  3B. 

Comments  mailed  or  delivered  must 
be  marked:  Docket  No.  86-ASW-ll. 

Comments  may  be  inspected  at  Room 
158.  Building  3B.  between  the  hours  of  8 
a.m.  and  4:30  p.m.  weekdays,  except 
Federal  hohdays. 

A  copy  of  the  alert  service  bulletin  is 
contained  in  the  Rulei  Docket  located  at 
die  Office  of  die  Regional  Counsel. 
Soudiwest  Region.  Federal  Aviation 
Administration.  Room  158.  Building  3B. 
4400  Blue  Mound  Road,  Fort  Worth. 
Texas  76106.  The  applicable  service 
information  may  be  obtained  irom  MBB 
Helicopter  Corp..  P.O.  Box  2349,  West 
Chester,  Peiuisylvania  19380. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.H.  Major.  Rotorcraft  Standards  Staff, 
ASW-110,  Aircraft  Cartification 
Division,  Soudiwest  Region.  Federal 
Aviation  Administration.  P.O.  Box  1689. 
Fort  Worth.  Texas  76101.  telephone 
number  (817)  624-5117. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
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communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

All  conunents  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Office 
of  the  Regional  Counsel  specified  above 
for  examination  by  interested  persons. 
A  report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
Number  86-ASW-ll.  The  postcard  will 
be  date/ time  stamped  and  returned  to 
the  commenter. 

Amendment  3&-5294  (51  FR 17614), 
AD  86-09-03,  requires  for  certain  MBB 
BK-117A-3  hehcopters  immediate 
replacement  of  certain  tail  rotor  blades 
and  frequent  (preflight)  inspections  of 
the  other  blades  for  bond  separation 
until  rebonding  of  the  aflfected  blades. 
Serial  Number  (S/N)  63  through  115,  is 
accomplished.  After  issuing  Amendment 
39-5294,  MBB  issued  Service  Bulletin 
No.  SB-^«BB-BK-117-30-l,  Revision  1, 
dated  June  12. 1986,  to  change  the  serial 
numbers  of  tail  rotor  blades  that  were 
affected.  S/N's  63  through  82  are  now 
affected.  In  addition,  it  is  not  clear  in  the 
AD  that  rebonded  blades  are  no  longer 
subject  to  the  AD  inspections  although 
the  preamble  refers  to  rebonded  blades. 

The  FAA  has  determined  that 
inspections  of  certain  tail  rotor  blades 
should  be  excluded  from  further 
inspection  also.  The  proposed 
amendment  would  revise  the  AD 
applicability  statement  to  limit  AD  86- 
09-03  to  tail  rotor  blades  with  S/N's  63 
up  to  and  including  82.  A  new  paragraph 
would  exclude  rebonded  blades  from 
further  inspections  under  the  AD. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  about 
six  aircraft  with  an  estimated  cost  of 
compliance  of  $100  per  aircraft  or  a  total 
of  $600.  In  addition,  the  proposed 
amendment  would  relieve  a 
requirement.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  imder 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979];  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  and  Safety. 

The  Proposed  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  39.13  of  Part  39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AmwMlMl] 

2.  By  amending  Amendment  39-5294 
(51  FR  17614],  AD  86-09-03,  as  follows: 

(a)  Revise  the  applicability  statement  by 
removing  "115"  and  inserting  "82." 

(b)  Add  a  New  paragraph  (f)  to  read  as 
follows: 

(f)  A  tail  rotor  blade  with  rebonded  leading 
edge  is  no  longer  subject  to  this  AD.  (MBB 
Service  Bulletin  No.  SB-MBB^3Kll7-30-l. 
Revision  1,  dated  June  12, 1986,  pertains  to 
this  matter.) 

Issued  in  Fort  Worth,  Texas,  on  October  IS. 
1986. 

Don  P.  Watson, 

Acting  Director,  Southwest  Region. 
[FR  Doc.  86-24832  Filed  11-3-86;  8:45  am] 
BOUNQ  COOE  4t10-13-M 


14  CFR  Part  39 

[Docket  Na  86-CE-07-AO] 

Airworthiness  Dirscttves;  Mitsubishi 
Heavy  Industries,  Limited,  and 
MItsutMshi  Aircraft  International,  Inc. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking  (NPRM). 

SUMMARY:  This  action  supplements  a 
notice  published  in  the  Federal  Register 
on  July  30. 1986,  proposing  to  supersede 
Airworthiness  Directives  (AD)  74-11-02 
(Amendments  39-1846  and  39-2269)  and 
75-02-01  (Amendments  39-2059  and  39- 
2269)  applicable  to  certain  Mitsubishi 
Heavy  Industries,  Limited,  MHI)  Models 
MU-2B,  -10,  -15.  -20.  -25.  -26.  -30.  -35. 
and  -36  airplanes.  The  new  AD  would 
eliminate  the  repetitive  inspections  of 
the  superseded  ADs  and  require  a  one 
time  inspection,  sealing,  and 
replacement,  as  necessary,  of  wing  flap 
flexible  shafts  as  well  as  shaft  routing 
adjustment  for  bend  radius  relief. 
Subsequent  to  the  publication  of  the 


NPRM,  the  FAA  ascertained  that  the 
applicability  of  the  proposed  AD  should 
be  extended  to  include  the  MU-2B 
airplanes  certificated  in  the  United 
States  under  Type  Certificate  (TC)  No. 
AlOSW,  since  the  affected  parts  are 
conunon  to  aU  MU-2  airplanes. 
Therefore,  the  notice,  as  supplemented, 
includes  the  U.S.  manufactured  MU-2B 
airplanes. 

DATES:  Comments  must  be  received  on 
or  before  December  10. 1986. 

ADDRESSES:  (MHI)  Service  Bulletins  (S/ 
B]  MU-2  No.  198  dated  February  13, 
1985.  or  MAI  S/B  MU-2  SB051/27-007, 
dated  February  1, 1985,.Applicable  to 
this  AD,  may  be  obtained  from 
Mitsubishi  Heavy  Industries,  Ltd.,  10, 
Oye-Cho,  Minato-ku  Nagoya,  Japan,  or 
Beech  Aircraft  Corporation  (Licensee  to 
Mitsubishi  Heavy  Industries,  Ltd.),  9709 
East  Central,  Post  Office  Box  85, 
Wichita.  Kansas  67201.  Send  comments 
on  the  proposal  in  duplicate  to  Federal 
Aviation  Administration.  Central 
Region.  Office  of  Regional  Counsel; 
Attention:  Rules  Docket  No.  86-CE-07- 
AD.  Room  1558. 601  East  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:00  p.m.  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  MHI  TC  A2PC  Series  airplanes 
manufactured  in  Japan:  Mr.  Jerry 
Sullivan,  Aerospace  Engineer,  Western 
Aircraft  Certification  Office.  ANM- 
172W.  Federal  Aviation  Administration. 
Post  Office  Box  92007.  Worldway  Postal 
Center,  Los  Angeles,  California,  9000&- 
2007;  Telephone  (213)  297-1166.  For  MAI 
TC  AlOSW  Series  airplanes 
manufactured  in  the  U.S.:  Mr.  Robert  R. 
Jackson,  Aerospace  Engineer,  Wichita 
Aircraft  Certffication  Office,  ACEl- 
130W.  Federal  Aviation  Administration, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport  Wichita,  Kansas 
67209;  Telephone  (316)  946-4419. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  specified 
above  wiU  be  considered  by  the  Director 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
supplemental  notice  may  be  changed  in 
light  of  comments  recei  ved.  Comments 
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are  qwdfically  invited  on  the  overall 
Mgwlatory,  ecmomic,  environmental, 
and  ensfgency  aspects  of  the  rule.  All 
comments  sabmitted  will  be  available, 
bolfc  before  and  after  the  dosing  date 
for  conmients.  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
repwt  soramarizing  each  FAA  public 
rantact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  oi  NTOMh 

Any  person  may  obtain  a  copy  of  this 
Supplemental  NPRM  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  Central  Region.  Office 
of  the  Regional  Counsel;  Attention: 
Rulee  Docket  No.  86-CE-07-AD,  Room 
1558. 801  East  12th  Street  Kansas  City, 
Missouri  64106. 

Uscussioo 

A  Notice  of  Proposed  Rulemaking, 
Docket  No.  6Q-CB-€7-AD.  applicable  to 
Mitsubishi  Heavy  Industries.  Limited. 
Model  MU-2B  airplanes,  was  pubUshed 
in  the  Federal  Register  on  July  30. 1966 
(51 FR  27194).  The  published  Notice 
proposed  to  supersede  two  ADs  (74-11- 
02  and  75-02-01)  that  require  repetitive 
inspections  of  the  wing  flap  flexible 
drive  shafts.  The  proposed  superseding 
action  was  prompted  by  an  additional 
faUure  of  the  wing  flag  flexible  drive 
shaft  on  an  MU-2B  Model  airplane. 
Since  issuance  of  the  NPRM  the  FAA 
has  determined  that  it  is  necessary  to 
broaden  the  applicability  to  include  the 
MU-2B  Model  airplanes  certificated  by 
TC  No.  AlOSW.  based  on  information 
submitted  by  Beech  Aircraft 
Corporation  (Licensee  to  Mitsubishi 
Heavy  Industries,  Limited),  for  MU-2B 
airplanes  certificated  in  the  United 
States  under  TC  No.  AlOSW.  Beech 
advised  that  the  unsafe  condition 
addressed  in  the  NPRM  is  a  problem 
coinmon  to  all  MU-2  airplanes  because 
of  the  commonality  of  parts.  "ITiat 
problem  is  concerned  with  a  report 
received  fixjm  the  manufacturer  that  a 
wing  flap  flexible  shaft  failed  on  a  MU- 
2B  airplane  prior  to  the  manufacturer's 
recommended  maximum  service  hfe  of 
2000  hours  because  of  water  intrusion. 
There  is  one  flap  flexible  drive  shaft  for 
each  wing  flap.  Failure  of  the  shaft  in 
either  wing  will  result  in  a  non-operating 
flap  on  one  side  while  the  opposite  flap 
continues  to  move  normally.  As  a  result 
MHI  issued  MU-2  S/B  No.  198  dated 
February  13, 1985.  and  MAI  issued  MU- 
2  S/B  SB051/27-007,  dated  February  1. 
1985,  which  give  instructions  for  a 
torqne  inspection  and  a  sealing  process 
on  flap  flexible  shaft  joints.  These 
instructions  are  more  effective  than 
inspections  required  by  AD  74-11-02 


and  AD  75-02-01,  The  Japan  Civil 
Aviation  Bureau,  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  the  MHI 
airplanes  in  Japan,  has  classified  the 
MHI  Service  Bulletin  No.  198  and  the 
actions  recommeaded  therein  by  the 
manufacturer  as  mandatory  and  has 
issued  (Japanese)  AD  TCD-2451-85, 
dated  April  12, 1985,  to  assure  the 
continued  airworthiness  of  the  affected 
MHI  airplanes.  On  airplanes  operated 
under  Japanese  regulations,  this  action 
has  the  same  effect  as  an  AD  on 
airplanes  certificated  for  operation  in 
the  United  States. 

Consequently,  the  proposed  AD,  as 
supplemented,  induding  textual  changes 
for  clarity,  will  be  applicable  to  all  MHI 
and  MAI  Models  MU-2B,  -10,  -20,  -25,  - 
26,  -26A,  -30,  -35,  -38.  -36A,  -40  and  -80 
airplanes.  It  would  require  inspection, 
sealing  of  joints,  and  replacement,  if 
necessary,  of  the  flap  flexible  shaft  in 
accordance  with  MHI  MU-2  S/B  No.  198 
or  MAI  MU-2  S/B  SB051/27-007  and 
removal  of  flap  drive  shaft  clamp  at 
Wing  Station  (W.S.)  2590  to  allow 
routing  of  the  right  and  left  hand  flap 
flexible  shafts  to  relieve  any  bend 
radius  less  than  8.7  inches  and  the 
elimination  of  the  mandatory  repetitive 
100  hour  time-in-service  (TIS) 
inspections.  In  addition,  the  affected 
flap  flexible  shaft  part  numbers  are  now 
RY25-1  or  8022Y-OC-97.00.  or  8022Y- 
OC-97.50  or  035A-061001-3.  These 
actions  are  to  preclude  operational 
failure  of  the  wing  flaps  which  could 
result  in  differential  flap  extension. 

There  are  approximately  548  United 
States  registered  airplanes  affected  by 
this  proposed  AD.  The  cost  of  complying 
with  this  proposed  AD  is  estimated  to 
be  $240  per  airplane.  The  cost  to  tiie 
private  sector  is  estimated  to  be 
$131,520.  Few,  if  any,  small  entities  own 
the  affected  airplanes.  The  cost  of 
compliance  is  so  minimal  that  it  would 
not  impose  a  significant  economic 
burden  on  any  such  owner. 

Therefore,  I  certify  tiiat  this  action  (1) 
is  not  a  major  rule  under  Executive 
Order  12291;  and  (2)  is  not  a  significant 
rule  under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979),  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 


List  of  Subjects  hi  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

PART  3»-{AMENDE0] 
The  Proposed  Ameocfcnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  89.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  {Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  superseding  AD  74-11-02 
(Amendment  39-1846  as  amended  by 
Amendment  39-2289)  and  AD  75-02-01 
(Amendment  39-2059  as  amended  by 
Amendment  39-2269)  with  the  following 
new  AD: 

Mitsubishi:  Applies  to  Models  MU-2B,  MU- 
2B-10.  MU-2B-15,  MU-2B-20,  MU-2B-25 
MU-2B-26,  MU-2B-aBA,  MU-2B-30, 
MU-2B-35.  MU-2B-38A.  MU-2B-40, 
MU-2B-ao  (Serial  Numbers  008  through 
457  inclusive  (incL),  301  through  799  incl.. 
1501  through  1566  ind.  with  or  without 
the  SA  suffix)  airplanes,  certificated  in 
any  category.  (Serial  numbers  with  "SA" 
suffix  designate  those  MU-2B  airplanes 
certified  in  the  United  States  of  America 
under  Type  Certificate  (TC)  No.  AlOSW, 
and  those  serial  numbers  without  "SA" 
suffix  designate  those  MU-2B  airplanes 
certificated  in  Japan  wider  TC  No. 
A2PC) 

Compliance:  Required  as  indicated  in  the 
body  of  the  AD.  unless  previously 
accomplished. 

To  preclude  failure  of  flap  flexible  shaft 
Part  Numbers  (P/N)  RY25-1.  or  8022Y-OC- 
97.00,  8022Y-OC-«7.50,  or  035A-961001-3. 
and  potential  differential  flap  operation, 
accomplish  the  following: 

(a)  For  flap  flexible  shafts: 

(ij  With  less  than  1000  hours  of  time-in- 
service  (TIS),  on  the  effective  date  of  this  AD: 

(i)  Within  the  next  100  hours  of  TIS.  seal 
the  fitting  and  the  connection  area  of  the  flap 
flexible  shaft  in  accordanoe  with 
"INSTRUCTIONS"  of  MHI  MU-2  Service 
Bulletin  (S/B)  No.  198  dated  February  13, 
1985.  or  "ACCOMPUSHMENT 
INSTRUCTIONS"  of  MAI  MU-2  S/B  SB051/ 
27-007  dated  February  1, 1985.  as  applicable. 

(ii)  Prior  to  the  accumulation  of  1100  hours 
total  TIS  of  the  flap  flexible  shaft  perform 
torque  inspection  of  the  fl^  flexible  shaft  in 
accordance  with  the  MHI  MU-2  S/B  No  198 
or  MAI  MU-2  S/B  SB051/Z7-007.  as 
applicable. 

(A)  If  the  torque  value  is  1.2  in-lbs  (1.4  kg- 
cm)  or  less,  in  both  clockwise  and  counter 
clockwise  rotation,  seal  tht  flexible  shaft  in 
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accordance  with  "INSTRUCTIONS"  of  MHI 
MU-^  S/B  Na  IBB  or  "ACCOMPUSHMENT 
INSTRUCTIONS"  of  MAI  MU-2  S/B  SB051/ 
27-007,  as  applicable  and  return  the  airplane 
to  service. 

(B]  If  the  torque  value  is  greater  tkan  1.2  in- 
Ibs  (1.4  kg-cm]  in  any  direction  of  rotation, 
before  further  flight  remove  Hap  flexible 
shaft  and  replace  this  «haft  with  a 
serviceable  shaft.  P/N  8022Y-OC-S7JX).  or 
8022Y-OC-g7.50  or  03SA-aei001^  or  FAA 
approved  equivalent  in  accordance  with 
paragraph  [b]  of  this  AD,  and  return  the 
airplane  to  service. 

[2]  With  1000  or  more  hours  of  TIS  on  the 
effective  date  of  this  AD:  Within  100 
additional  hours  TIS  perform  the  torque 
inspection  in  accordance  with  MHI  MU-2  S/ 
B  No.  198.  or  MAI  MU-2  S/B  SB051727-007, 
as  applicable. 

(i)  If  the  torque  value  is  1.2  in-lbs  (1.4  kg- 
cm)  or  less,  in  both  clockwise  and  counter 
clockwise  rotation,  teal  Uw  flexible  shaft  in 
accordance  *«th  "INSTRUCTIONS"  of  MHI 
MU-2  S/B  Na  198  or  "ACCOMPLISHMENT 
INSTRUCTIONS '  of  MAI  MU-2  S/B  ^051/ 
27-007,  as  applicable  and  return  the  airplane 
to  service. 

(ii)  If  the  torque  value  is  greater  than  1.2  in- 
lbs  (1.4  kg-cm]  in  any  direction  of  rotation, 
before  further  flight  remove  flap  flexible  shaft 
and  replace  this  shaft  with  a  serviceable 
shaft,  P/N  8022Y-OC-g7.00,  or8022Y-OC- 
97.50  or  035A-961001-3  or  FAA  approved 
equivalant  in  accordance  with  paragraph  (b) 
of  this  AD,  and  return  the  airplane  to  service. 

(b)  Prior  to  iaatalling  a  serviceable 
replacement  flexible  shaft,  seal  the  part  in 
accordance  with  MHI  MU-2  S/B  No.  198  or 
MAI  MU-2  S/B  SB051/27-007,  as  applicable. 

(c)  Within  100  hours  of  TIS  after  the 
effective  date  of  this  AD,  remove  and  do  not 
reinstall  the  damp  at  W.S.  2590  and  ensure 
that  the  flap  flexible  shaft  is  installed  so  as  to 
establish  that  no  bend  radius  throu^out  the 
length  of  the  shaft  between  Wing  Station 
(W.S.)  2370  and  W.S.  2910  is  less  than  8.7 
inches  (220  millimeters). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  FAR  21.199 
to  ferry  aircraft  to  a  maintenance  base  in 
order  to  comply  with  the  requirements  of  this 
AD. 

(e)  An  equivalent  method  of  comphance 
with  this  AD  may  be  used  on  the  ^OiI 
airplanes,  if  approved  by  the  Manager, 
Western  Aircraft  Certification  OfRce,  ANM- 
170  W,  Federal  Aviation  AdmimslTation.  Post 
Office  Box  92007,  Worldway  Postal  Center. 
Los  Angeles,  California  90009-^007,  and  on 
the  MAI  airplanes,  if  approved  by  the 
Manager,  FAA.  Wichita  Aircraft  Certification 
Office,  ACE-115W,  1801  Airport  Road.  Room 
100,  Mid-Continent  Airport,  Wichita,  Kansas 
67209. 

All  persons  affected  by  tfiis  tiirective 
may  obtain  copies  of  the  flomnnents 
referred  to  herein  upon  request  to 
Mitsubishi  Heavy  Industries,  Ltd.,  10, 
Oye-Cho,  Minato-ku,  Nagoya,  Japan,  or 
Beech  Aircraft  Corporation.  9709  East 
Central,  Post  OfSce  Box  85.  Wichita. 
Kansas;  or  FAA,  Office  of  the  Regional 
Counsel,  Room  1558.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 


This  amendment,  if  promulgated,  will 
supersede  AD  74-11-02  (Amendment 
39-1846  (39  FR 17220)  as  amended  by 
Amendment  39-2269  (40  FR  30464))  and 
AD  7&-02-01 1  Amendment  39-2059  (39 
FR  44740)  as  amended  by  Amendment 
39-2269  (40  FR  30464]). 

Issued  in  Kansas  Oty,  Missouri,  on 
October  24, 1986. 
Barry  D.  Clements. 

Acting  Director,  Central  Region. 

[FR  Doc.  86-24838  Filed  11-3-86:  8:45  am] 

BILUNQ  CODE  MM-IS-a 

14CFRPart39 

[Docket  No.  8S-CE-S1-AD] 

Airworthiness  DIrsctIvs,  Partenavia 
Models  P-68,  PC-66B,  P-68C  P-68-TC. 
P-68  "OBSERVER",  and  P68TC 
"OBSERVER"  Airplanes 

AQENCV:  Federal  Aviation 
Adndnistration  (FAA).  DC5T. 

AQENCT:  Notice  of  proposed  rulemciking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Partenavia 
Models  P-68,  P68B,  P-dSC  P-68-Ta  P- 
68  "OBSERVER",  and  P68TC 
"OBSERVER"  airplanes  equipped  with 
photogrammetric  hatch,  which  would 
require  an  inspection  and  modification 
of  the  aileron  control  cable  at  the  ri^t 
side  of  this  hatch  to  prevent  chafing/ 
cutting  of  &e  brake  oil  line.  An  incident 
was  reported  where  the  aileron  control 
cable  sawed  through  the  brake  oil  line, 
causing  loss  of  the  brake  system.  The 
proposed  action  will  detect  and  prevent 
any  interference  and  preclude  possible 
loss  of  braking  and/or  the  loss  of  aileron 
control. 

DATES:  Comments  must  be  received  on 
or  before  January  9, 1987. 
ADDRESSES:  Partenavia  Service  Bulletin 
(S/B)  No.  68  dated  January  31, 1986. 
applicable  to  this  AD  may  be  obtained 
from  Partenavia  Costruzioni 
Aeronautiche  S.p.A.,  Via  Cava,  80026 
Casoria  (Naples),  Italy,  or  the  Rules 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  duplicate 
to  Federal  Aviation  Administration, 
Central  Region.  O^ice  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
86-CE-51-AD,  Room  1558,  801  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
locatitm  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  MPORMATION  CONTACT: 

Mr.  M.  Dearing,  Brussels  Aircraft 
Certification  Staff,  AEU-100,  Europe, 


Africa  and  Middle  East  OfBce,  FAA  c/o 
American  Embassy,  B-1000,  Bnusels, 
Belgium;  telephone  513.38.30;  or  Mr. 
Harvey  Chimerine,  FAA.  ACE-108, 601 
East  IZAi  Street  Kansas  City,  Kfissouri 
64106;  telephone  (816)  374-6932. 

SUPPLEMENTARY  MFORSUnON: 

Comraents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatoty  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  tiie 
proposed  rule.  The  proposals  contained 
in  tins  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economia  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  wiH  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  66-CE-51- 
AD,  Room  1558, 601  East  12th  Street 
Kansas  City,  Missouri  64106. 

Discussion 

There  was  a  reported  incident  where 
the  aileron  control  cable  at  the  right  side 
of  the  photogrammetric  hatch  sawed 
through  the  brake  oil  line  on  a 
Partenavia  P-68.  An  inspection  for 
interference  between  the  right  aileron 
control  and  brake  oil  line  will  preclude 
possible  chafing/ cutting  of  the  brake  oil 
line,  the  loss  of  braking  ability  on  the 
right  side  of  the  aircraft  as  well  as 
possible  loss  of  right  aileron  control.  As 
a  result  Partenavia  has  issued  S/B  No. 
68  dated  January  31, 1986,  which 
requires  a  one-time  visual  inspection  for 
interference  between  the  right  aileron 
control  cable  and  brake  oil  line.  The 
Registro  Aeronautico  Italiano  (RAI) 
which  has  responsibUity  and  authority 
to  maintain  the  continuing  airworthiness 
of  these  airplanes  in  Italy  has  classified 
this  service  bulletin  and  the  actions 
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recommended  therein  by  the 
manufacturer  as  mandatory  and  has 
issued  Italian  AD  No.  86-22  dated 
March  30, 1986.  to  ensure  the  continued 
airworthiness  of  the  affected  airplanes. 
On  airplanes  operated  under  Italian 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  RAI 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States.  The  FAA  has  examined  the 
available  information  related  to  the 
issuance  of  Partenavia  S/B  No.  68  dated 
January  31. 1986.  and  the  mandatory 
classification  of  this  service  bulletin  by 
RAI.  Based  on  the  foregoing,  the  FAA 
believes  that  the  condition  addressed  by 
Partenavia  S/B  No.  68  dated  January  31, 
1986.  is  an  unsafe  condition  that  may 
exist  on  other  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  Since  only  one  occurrence 
has  been  reported,  and  due  to  the  nature 
of  the  system,  the  proposed  AD  would 
require  a  visual  inspection  within  the 
next  50  hours  time-in-service  for 
interference  between  the  right  aileron 
control  cable  (at  the  right  side  of  the 
photogrammetric  hatch)  and  the  brake 
oil  line  to  be  performed  and  repairs 
completed  as  needed  on  the  aileron 
cable  and/or  brake  line,  according  to 
Part  U  "REPAIR  INSTRUCTIONS"  of 
Partenavia  Mandatory  S/B  No.  68  dated 
January  31, 1986. 

The  FAA  has  determined  there  are 
approximately  15  airplanes  affected  by 
the  proposed  AD.  The  cost  of  inspecting 
and  repairing,  if  necessary,  these 
airplanes  as  required  by  the  proposed 
AD  is  estimated  to  be  $80  per  airplane. 
The  total  cost  is  estimated  to  be  $1,200 
to  the  private  sector. 

Few  small  entities  own  the  affected 
airplanes  and  the  cost  of  compliance  is 
so  small  that  it  would  not  impose  a 
significant  economic  impact  on  any  such 
owners. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034- 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation,  prepared  for  this  action,  has 
been  placed  in  the  public  docket.  A  copy 


of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "addresses". 

List  of  Subjects  in  14  CFR  39 

Air  transportation.  Aviation  safety, 
Aircraft.  Safety. 

The  Proposed  Amendment 

PART  39-{  AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  14  CFR  11.89. 

§  39.13    [Amendtd] 

2.  By  adding  the  following  new  AD: 

Partenavia:  Applies  to  certain  Partenavia 
Models  P-68.  P-68B,  P-68C,  P-68C-TC 
P68  "OBSERVER'  and  P68TC 
"OBSERVER"  (S/N  1  to  340  inclusive) 
airplanes  equipped  with 
photogrammetric  hatch,  certificated  in 
any  category.  Compliance:  Required 
within  50  houre  time-in-service  (TIS) 
after  the  effective  date  of  this  AD  unless 
already  accomplished. 

To  preclude  possible  loss  of  braking  and/or 
loss  of  aileron  control. 

(a)  For  airplanes  with  Serial  Numbers 
(S/N)  1  to  298  inclusive,  visually  inspect 
the  aileron  control  cable  to  the  right  side  of 
the  photogrammetric  hatch  for  interference 
with  the  brake  oil  line  in  accordance  with 
steps  1  through  6  of  Part  lA  "INSPECTION 
INSTRUCTIONS"  of  Partenavia  Service 
Bulletin  (S/B)  No.  68  dated  January  31, 1988 
(referred  to  hereafter  as  S/B  No.  68). 

(1)  If  no  discrepancy  is  found  return  the 
airplane  to  service. 

(2)  If  a  discrepancy  is  found,  prior  to 
further  flight  accomplish  the  following: 

(i)  Replace  damaged  oil  tube.  Carefully 
inspec*  and  if  necessary,  replace  the  aileron 
control  cable. 

(ii)  To  prevent  further  interference  between 
the  brake  oil  lines  and  the  aileron  control 
cable,  install  a  clamp  (MS  21919-DG9)  as 
shown  in  figure  2  on  page  3/3  of  S/B  No.  68. 

(ni)  Visually,  check  that  the  clamp  is 
properly  installed  and  the  interference  is  no 
longer  present. 

(iv)  Return  the  airplane  to  service. 

(b)  For  airplanes  with  S/Ns  299  to  340 
inclusive: 

(1)  Remove  carpeting  from  around  the 
photogrammetric  hatch. 

(2)  Cut  a  rectangular  inspection  hole  3.35 
m.  by  2.35  in.  (85  x  aOmm)  in  accordance  with 
figures  1  and  2  on  page  3/3  of  S/B  No.  68. 

(3)  Manufacture  rectangular  cover  plate  for 
the  above  inspection  hole  in  accordance  with 
figure  2  on  page  3/3  of  S/B  No.  68. 

(4)  Visually  inspect  the  aileron  cable  to  the 
right  of  the  photogrammetric  hatch  for 
interference  with  tht  brake  oil  line  in 


accordance  with  steps  3  through  6  of  Part  lA 
"INSPECTION  INSTRUCTIONS"  of  S/B  No. 
68. 

(i)  If  no  discrepancy  is  found  return  the 
airplane  to  service. 

(ii)  If  a  discrepancy  is  found  prior  to  further 
flight,  accomplish  paragraph  (a)(?)  of  this  AD. 

(c)  For  all  aircraft  having  clamp  (P/N 
MS21919-DG9)  installed  on  the  brake  oil  line 
in  accordance  with  Part  II  "Repair 
Instructions"  of  Partenavia  S/B  No.  68  dated 
January  31, 1986,  no  further  action  required. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
100,  Europe,  Africa,  and  Middle  East  Office. 
FAA,  c/o  American  Embassy,  B-lOOO 
Brussels,  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  a  copy  of  the  document 
referred  to  herein  upon  request  to 
Partenavia  Constnitioni  Aeronautiche 
S.p.A.,  Via  Cava,  80026  Casoria 
(Naples),  Italy,  or  FAA,  Office  of  the 
Regional  Counsel,  Room  1558,  601  East 
12th  Street,  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  24, 1988. 
Barry  D.  Clements, 
Acting  Director,  Central  Region. 
(FR  Doc.  86-24837  Filed  11-3-66;  8:45  am) 

BILLINO  CODE  4910-19-M 


14  CFR  Part  71 


1  Airspace  Docket  No.  le-AGL-Z] 

Proposed  Alteration  of  Federal 
Airways  V-7  and  V-SIO 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to  alter 
Federal  Airways  V-7  and  V-510  to 
provide  for  more  efficient  north/south 
and  east/west  traffic  flows  primarily  in 
the  states  of  Wisconsin  and  Illinois. 
Two  actions  are  proposed.  The  first 
proposed  action  is  the  realignment  of  V- 
7  between  Green  Bay,  WI,  and  Petty 
intersection  to  improve  the  north/south 
flow.  The  second  action  is  the  deletion 
of  that  portion  of  V-510  between 
Nodine,  MN.  and  Lone  Rock.  WI.  and 
extending  V-610  from  Nodine  to 
Muskegon.  MI.  to  improve  east/west 
traffic  flows. 

DATES:  Comments  must  be  received  on 
or  before  November  IB,  1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  8ft- 
AGL-2,  Federal  Aviation 
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Administration,  2300  East  Devon 
Avenue,  Des  Waines,  IL  60018. 

The  ofHcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
SXW  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue,  SW.,  Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  RJirrHER  mFORMATKM  OONTACr 

Gene  Falsetti.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9249. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AGL-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changd 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administratioa  Office  of 


Public  Affairs,  Attention:  Poblic  Inquiiy 
Center.  APA-230,  800  Independence 
Avenue  SW..  Washington.  DC  20591,  or 
by  calling  (202]  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NFRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRKfs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
realign  V-7  between  Green  Bay,  WI,  and 
delete  a  portion  of  V-510  from  Nodine, 
MN,  to  Lone  Rode,  WI,  and  extend  V- 
510  between  Nodine  and  Muskegon,  MI. 
Southern  Wisconsin  has  historically 
exhibited  a  heavy  use  of  north-south 
routings.  Since  1980  routings  oriented 
along  east-west  paths  have  increased 
dramatically  in  the  area  bounded  by  the 
cities  of  Madison,  Milwaukee  and 
Muskegon  on  the  south  and  Eau  Claire, 
Wausau,  Green  Bay  and  Traverse  City 
on  the  north.  Increases  in  air  traffic  in 
the  above  areas  have  resulted  in 
numerous  uses  of  off  airway  direct 
routings.  The  proposed  realignment  of 
V-7  and  extension  of  V-510  is  expected 
to  help  aocomnxxlate  these  naturally 
formed  flows  of  traffic.  Section  71.123  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
critiera  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  io  14  CFR  Part  71 

Aviation  Safety.  VOR  Federal 
airways. 


The  Proposed  ABnendmenl 
PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  die  Fedoal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  llie  authority  citatian  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654:  48  U.S.C.  10e(g) 
(Revised  Pub.  L  97-448.  January  12, 1983);  14 
CFR  11.68. 

2.  S  71.123  is  amended  as  follows: 

V-7   [Amended] 

By  removing  the  words  'iNT  Chicago 
Heig^U  358*  and  Orttea  Bay.  WL  166' 
radials;"  and  substituting  the  words  "INT 
Chicago  Heights  358'  T  (356'  M)  and  Falls, 
WI,  170'  T  (168*  M]  radials:  Falls;" 

V-510    [Amended] 

By  removing  the  words  "Lcne  Rock.  From" 
and  substituting  the  words  "DeUs,  WL 
Oshkosh.  WI;  Falls,  WI;" 

Issued  in  Washington.  DC,  on  Ocober  21, 
1986. 

Daniel ).  Peterson. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  86-24830  Filed  11-3-86;  8:45  am] 

BiaJNQ  CODE  4t10-13-M 


14  CFR  Part  150 

[Docket  No.  251 17;  Notiea  Na  M-IT] 

Expansion  of  ApplicabUlty  of  Part  150 
to  Heliports 

aqency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
expand  the  applicability  of  rules 
governing  airport  noise  compatibility 
planning  to  include  free-standing  public- 
use  heliports.  It  is  needed  because  the 
current  rule  includes  only  those 
heliports  that  are  located  on  pubhc  use 
airports  that  are  used  by  other  aircraft. 
The  proposal  is  intended  to  allow  the 
operators  of  free-standing  public-use 
heliports  to  benefit  from  the  Airport 
Improvement  Program. 

date:  Comments  must  be  received  on  or 
before  February  3, 1987. 

ADDRESS:  Send  comments  on  this 
proposal  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  ATTN:  Rules  Docket 
(AGC-204),  Docket  No.  25117,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591;  or  deliver  comments  in 
duplicate  to:  FAA  Rules  Docket,  Room 
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916. 800  Independence  Ave..  SW.. 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  25117.  Comments 
may  be  examined  in  the  Rules  Docket 
on  weekdays  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.. 
FOH  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  Tedrick,  Noise  Policy  and 
Regulatory  Branch  (AEE-110).  Noise 
Abatement  Division.  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration.  800 
Independence  Ave.,  SW.,  Washington. 
DC  20591.  Telephone:  (202)  267-3558. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
listed  above.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  25117."  The 
postcard  will  be  date  and  time  stamped 
and  returned  to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  rules  docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPftM) 
by  submitHng  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  PuWic  Inquiry 
Center,  APA-430,  800  Independence 
Ave.,  SW..  Washington,  DC  20591.  or  by 
calling  (202)  426-8058.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  ftiture 


NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

Background 

Part  150  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  150)  contains 
requirements  for  airport  operators  who 
choose  to  submit  voluntarily  noise 
exposure  maps  and  airport  noise 
compatibility  planning  programs  to  the 
FAA.  Operators  of  airports  whose  maps 
and  programs  have  been  accepted  by 
the  FAA  as  meeting  the  Part  150 
standards  are  then  eligible  to  apply  for 
funding  noise  control  projects  under  the 
Airport  Improvement  Program.  The 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979,  as  amended  (49  U.S.C.  2101 
et  seq,  "the  ASNA  Act")  also  provides 
certain  legal  protections  for  those 
airport  proprietors  submitting  maps. 
In  accordance  with  the  ASNA  Act. 
operators  of  certain  public-use  airports 
have  been  able  to  avail  themselves  of 
the  benefits  of  Part  150  since  its  original 
adoption,  on  an  interim  basis,  on 
January  19, 1981  (46  FR  8316,  January  26. 
1981).  However,  in  that  interim  rule  and 
in  the  final  rule  adopted  December  13, 
1984  (49  FR  49260,  December  18. 1984). 
access  to  Part  150  was  denied  to  the 
operators  of  one  class  of  public  airports, 
free-standing  public-use  heliports,  i.e. 
those  "used  exclusively  by  helicopters." 
This  was  done  primarily  because  there 
were  relatively  few  public-use  heliports 
and  because  adequate  computational 
tools  were  not  available  for  drawing 
noise  contours  around  heliports. 
Proposed  Rule 

Now,  with  the  opening  of  several 
model  public  heliports  and  with  the 
successful  completion  by  the  FAA  of 
Helicopter  Noise  Model  (HNM) 
computer  program,  the  FAA  proposes  to 
hft  this  restriction.  Sections  150.3  and 
150.7  would  be  amended  to  specifically 
include  all  public-use  heliports.  Section 
A150.103  of  Appendix  A  would  be 
amended  to  reference  use  of  the  HNM 
and  to  insert  map  scale  and  size 
requirements  more  appropriate  to 
heliports. 

Regulatory  Evaluation 

The  FAA  conducted  a  detailed 
evaluation  to  determine  the  regulatory 
impact  of  removing  the  present 
regulatory  restrictions  on  the  operators 
of  heliports.  It  was  determined  that  this 
proposed  rule  is  consistent  with  the 
objectives  of  Executive  Order  12291  as 
part  of  the  President's  Regulatory 
Reform  Program  to  reduce  regulatory 
burdens  on  the  public.  Since  Part  150 
only  contains  a  voluntary  program  for 
developing  airport  compatibility  maps 
and  programs,  heliport  operators  (like 


other  airport  operations)  can  be 
expected  to  voluntarily  bring  themselves 
under  the  Part  when  it  is  only  to  their 
best  interests.  This  proposal  imposes 
only  minor  additional  costs  on  the 
Federal  Government,  since  it  would  only 
slightly  increase  (by  less  than  one-tenth 
of  one  percent)  the  number  of  airport 
Improvement  Program  and  the  attendant 
administrative  costs  to  the  FAA.  The 
Part  150  program  is  a  well  established 
program  developed  by  Congress.  Funds 
are  allocated  from  the  Airway 
Improvement  Program  from  which  an  8% 
set-aside  of  funds  is  currently  required 
for  noise  mitigation  purposes.  Funding 
for  the  AIP  is  derived  from  passenger 
ticket  taxes  and  a  general  aviation  fuel 
tax  as  mandated  by  Congress.  The 
expansion  of  the  program  to  include 
heliports  is  not  expected  to  adversely 
impact  the  current  supply  of  funds. 

In  addition,  this  proposal,  if  adopted, 
would  have  no  impact  on  trade 
opportunities  for  U.Sl  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 

Regulatory  Flexibility  Analysis 

As  explained  in  the  background 
section,  the  proposed  changes  would 
broaden  access  to  a  volimtary  Federal 
program.  If  any  heliport  operators 
submit  any  maps  or  programs  under  the 
proposed  amendment,  they  would  do  so 
voluntarily  and  on  the  basis  of  self- 
interest.  Moreover,  ai  of  June  1988.  only 
six  heliports  would  be  eligible  to 
participate  in  the  Part  150  program;  none 
are  small  entities.  Therefore,  it  is 
certified  that  the  proposed  amendment 
would  not  have  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Analyais 

Pursuant  to  Departaient  of 
Transportation  "Policies  and  Procedures 
for  Considering  Envirorunental  Impacts" 
(FAA  Order  1050.1D).  a  draft  Finding  of 
No  Significant  Impact  has  been 
prepared.  The  changes  proposed  in  this 
Notice  do  not  significantly  affect  the 
quality  of  the  human  environment. 

Conclusion  i 

The  only  costs  associated  with  this 
amendment  are  the  voluntary  costs  to  a 
heliport  operator  for  the  initial  cost  of 
preparation  and  submission  of  a  noise 
exposure  map  and  compatibiUty 
program,  and  minimal  FAA 
Administrative  costs.  Therefore,  the 
FAA  has  determined  that  this  proposal 
involves  a  proposed  regulation  that  is 
not  a  major  regulation  under  Executive 
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Order  12291  or  signiricant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  Since  no 
small  entities  would  be  affected  by  the 
proposed  rule,  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
the  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  entities.  A  copy  of  the  initial 
regulatory  evaluation  prepared  for  this 
project  may  be  examined  in  the  public 
docket  or  obtained  from  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjecto  in  14  CFR  Part  150 

Airports,  Aviation  safety.  Noise 
exposure  maps,  Noise  compatibility 
programs,  Land  uses. 

Proposed  Amendment 
PART  150— {AMENDED] 

Accordingly,  the  FAA  proposes  to 
amend  Part  150  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  150]  as 
follows: 

PART  150— AIRPORT  NOISE 
COMPATIBIUTY  PLANNING 

1.  The  authority  citation  for  Part  150  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421. 
1431,  2101.  2102,  2103(a),  2104  (a)  and  (b).  2201 
et  seq.:  49  U.S.C.  106(g)  (Revised.  Pub.  L  97- 
449.  January  12. 1983). 

§150.3  and  150.7    [Amended] 

2.  By  removing  from  S  S  150.3  and  150.7 
the  words  "not  used  exclusively  by 
helicopters"  and  substituting  in  each 
place  the  words  "including  heliports". 

APPENDIX  A— {AMENDED] 

3.  By  amending  paragraph  (a)  of 
section  A150.103  of  Appendix  A  to  add 
the  words  "for  airports  or  the  Helicopter 
Noise  Model  (HNM)  for  heliports"  after 
the  words  "Integrated  Noise  Model 
(INM)". 

4.  By  amending  section  Al50.103(b)  of 
Appendix  A  inserting  the  words  "Except 
as  provided  in  paragraph  (c),"  at  the 
beginning  thereof. 

5.  By  amending  section  A105.103  of 
Appendix  A  to  add  a  new  paragraph  (c) 
to  read  as  follows: 


Sec.  A 150. 103 
model. 


Use  of  computer  prediction 


(c)  For  heliport!,  the  map  required  by 
paragraph  (b)(1)  of  this  section  shall  not  l>e 
less  tfian  1  inch  to  2,000  feet  and  shall 
indicate  heliport  traundaries,  takeoff  and 
landing  points,  and  typical  flight  tracks  out  to 
at  least  4,00afeet.  Where  these  flight  tacks 


cannot  be  determined,  obstructions  or  other 
limitations  on  flight  tracks  in  and  out  of  the 
heliport  shall  be  identified  within  the  map 
areas  out  to  at  least  4,000  feet.  For  static 
operation  (hover),  identify  helicopter  type 
and  duration  in  minutes  shall  be  identified. 
The  other  information  required  in  paragraph 
(b)  shall  be  himished  in  a  form  suitable  for 
input  to  the  HNM. 

Issued  in  Washington,  DC,  on  October  30. 
1986. 

Nonnan  H.  Plummer. 
Director  of  Environment  and  Energy. 
[FR  Doc.  86-24939  Filed  11-3-B6;  8:45am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[File  No.  861  0146] 

L'AIr  Uquide  Societe  Anonyme  Pour 
L'Etude  et  L'Expioitation  des  Procedes 
Georges  Claude;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  bi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  French  producer 
and  seller  of  liquid  gases  to  divest  some 
assets  to  resolve  any  antitrust  concerns 
raised  by  respondent's  proposed 
acquisition  of  Big  Three  Industries  Inc., 
a  Houston-based  competitor  of 
respondent's  American  subsidiary. 
Additionally,  respondent  would  be 
required  to  obtain  prior  FTC  approval 
for  similar  future  acquisitions. 
date:  Comments  will  be  received  until 
January  5, 1987. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6th  St.  and  Pa. 
Ave..  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT. 
FTC/G-402,  Jerry  Philpott  Washington. 
DC  20580.  (202)  254-7051. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  9  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34].  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
divest  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
conunents  or  views  will  be  considered 


by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
Section  4.9{b](14)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(14]). 

List  of  SubjecU  in  16  CFR  Part  13 

Liquid  gases,  Trade  practices. 

Before  Federal  Trade  Commissioo 

In  the  Matter  of  L'Air  Liquide  Societe 
Anonyme  Pour  L'Etude  et  L'Expioitation  des 
Procedes  Georges  Claude,  a  corporation. 

Agreement  Containing  Consent  Order 
To  Divest 

The  Federal  Trade  Conunission 
having  initiated  an  investigation  into  the 
proposed  acquisition  of  the  voting 
securities  and  certain  assets  of  Big 
Three  Industries  ("BTI")  by  L'Air 
Liquide  Societe  Anonyme  pour  L'Etude 
et  L'Expioitation  des  Procedes  Georges 
Claude  ("L'Air  Liquide"),  and  it  now 
appearing  that  L'Air  Liquide  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets; 

It  is  hereby  agreed  by  and  between 
L'Air  Liquide.  by  its  duly  authorized 
officer  and  its  attorney,  and  counsel  for 
the  Commission  that: 

1.  L'Air  Liquide  is  a  corporation 
organized  and  doing  business  under  the 
laws  of  France,  with  its  principal  office 
located  at  75  Quai  d'Orsay,  Paris  75321 
France. 

2.  L'Air  Liquide  has  a  wholly  owned 
subsidiary  Ainerican  Air  Liquide,  Inc.,  a 
corporation  organized  and  doing 
business  under  the  laws  of  Delaware, 
with  its  principal  office  at  767  Fifth 
Avenue,  New  York,  New  York,  10153. 

3.  Big  Three  Industries  is  a 
corporation  organized  under  the  laws  of 
the  State  of  Texas  with  its  office  and 
principal  place  of  business  located  at 
3535  West  12th  Street,  Houston,  Texas 
77008. 

4.  L'Air  Liquide  admits  all 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

5.  L'Air  Liquide  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Conunission,  it  and  the  draft  of 


I 
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complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  tfiereafler  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  L'Air  Liquide  that  the 
law  has  been  violated  as  alleged  in  the 
draft  of  complaint  here  attached. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Conmiission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  L'Air 
Liquide,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attadied  and  its  decision  containing  the 
following  order  to  divest  in  disposition 
of  the  proceeding  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  divest 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to  L'Air 
Liquide's  subsidiary  American  Air 
Liquide's  address  as  stated  in  this 
agreement  shall  constitute  service.  L'Air 
Liquide  waives  any  ri^t  it  may  have  to 
any  other  manner  of  service.  The 
complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

9.  L'Air  Liquide  has  read  the  proposed 
complaint  and  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  L'Air  Liquide  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final 


Order 


It  is  hereby  ordered  that  as  used  in 
this  Order  the  following  definitions  shall 
apply: 

1.  "L'Air  Liquide"  means  L'Air  Liquide 
Societe  Anonyme  pour  L'Etude  et 
L'Exploitation  des  Precedes  Georges 
Claude,  its  officers,  directors,  agents, 
representatives,  employees,  successors, 
and  assigns  together  with  all 
subsidiaries  it  controls. 

2.  "Liquid  Air"  means  Liquid  Air 
Corporation,  its  officers,  directors, 
agents,  representatives,  employees, 
successors,  and  assigns  together  with  all 
subsidiaries  it  controls. 

3.  "Big  Three"  means  Big  Three 
Industries  Inc.,  its  officers,  directors, 
agents,  representatives,  employees, 
successors,  and  assigns  together  with  all 
subsidiaries  it  controls. 

4.  "Air  separation  gases"  means 
oxygen,  nitrogen  and  argon  in  gaseous 
or  liquid  form. 

5.  "Air  separation  gases  plant"  means 
a  facility  that  produces  air  separation 
gases. 

6.  "Merchant  Air  Separation  Gases" 
means  oxygen,  nitrogen  and  argon  sold 
in  liquid  form  or  packaged  cylinders. 

7.  "Merchant  Air  Separation  Gases 
Producer"  means  any  person  that  is 
engaged  in  all  of  the  following:  (i) 
production,  (ii)  distribution  and  (iii)  sale 
of  two  or  more  merchant  air  separation 
gases. 

8.  "North  Texas"  means  that  portion 
of  the  State  of  Texas  within  a  200  mile 
radius  of  Dallas,  Texas,  but  does  not 
include  customers  currently  served  by 
Liquid  Air's  Stafford  or  Odessa  air 
separation  gases  plants. 

9.  "Merchant  Divestiture  Assets" 
means  the  assets  described  in 
Paragraphs  IIA  and  IIB  of  this  Order. 

10.  "Material  confidential 
information"  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  L'Air  Liquide 
and  includes,  but  it  not  hmited  to, 
customer  lists  and  price  lists. 

// 

It  is  further  ordered  that: 

A.  Within  9  months  from  the  date  this 
Order  becomes  final  L'Air  Liquide  shall 
divest  or  shall  cause  to  be  divested, 
absolutely  and  in  good  faith,  all  of  its 
right,  title  and  interest  in  the  following 
properties.  Divestiture  shall  be  made 
only  to  a  buyer  or  buyers,  and  only  in  a 
manner,  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  enture  the  continuation 
of  the  assets  as  ongoing,  viable 
enterprises  engaged  in  the  same 
businesses  and  to  remedy  the  lessening 


of  competition  resultiag  from  the 
acquisition  as  alleged  in  the 
Commission's  complaint  in  this  matter. 

1.  All  of  Liquid  Air'*  existing 
merchant  air  separation  gases  customer, 
dealer  and  distributor  contracts, 
excluding  any  contracts  with  Texas 
Instruments,  specifyir^  a  delivery 
location  in  the  state  of  Texas,  together 
with  associated  storage  vessels  and 
cylinders; 

2.  Liquid  Air's  air  separation  gases 
plants  located  in  Odessa,  Texas  and 
Stafford  (Houston),  Texas,  together  with 
associated  distribution  equipment,  and 
distribution  equipment  sufficient  to 
serve  Liquid  Air's  merchant  air 
separation  gases  customers  located  in 
North  Texas; 

3.  Big  Three's  West  Palm  Beach. 
Florida  air  separation  gases  plant 
together  with  all  associated  distribution 
equipment,  customer,  dealer  and 
distributor  contracts,  and  associated 
storage  vessels  and  cylinders; 

4.  Big  Three's  Albuquerque,  New 
Mexico  air  separation  gases  plant, 
together  with  all  associated  distribution 
equipment,  customer,  dealer  and 
distributor  contracts,  and  associated 
storage  vessels  and  cjiinders; 

5.  Big  Three's  interest  in  the  Palmer, 
Alaska  air  separation  gases  plant  and 
associated  merchant  air  separation 
gases  customer,  dealer  and  distributor 
contracts,  storage  vessels  and 
distribution  equipment  Provided, 
however,  that  if  the  aforementioned 
interest  is  divested  to  The  Lincobi 
Electric  Company,  such  divestiture  will 
not  require  the  prior  approval  of  the 
Commission  under  this  order. 

B.  L'Air  Liquide  shall  also  make 
available  in  North  Texas  for  a  period  of 
up  to  3  years  from  the  date  the 
divestiture  of  Liquid  Air's  existing 
merchant  air  separation  gases  customer, 
dealer  and  distributor  contracts  in  North 
Texas  is  completed  whether  by  L'Air 
Liquide  or  by  the  trustee  identified  in 
paragraph  V.  up  to  50  T/D  of  liquid 
oxygen  and  95  T/D  of  liquid  nitrogen, 
which  may  be  purchased  by  the  acquirer 
of  the  merchant  air  separation  gases 
customer,  dealer  and  distributor 
contracts  of  Liquid  Air  in  North  Texas  at 
a  price  equal  to  the  electric  power  costs 
of  the  supplying  air  separation  gases 
plant  plus  5  cents/hundred  cubic  feet, 
F.O.B.  the  supplying  plant. 

C.  Within  12  months  from  the  date  this 
Order  becomes  final,  L'Air  Liquide  shall 
enter  into  a  contract  to  sell  to  an 
unrelated  third  party  aD  argon  to  which 
Liquid  Air  is  entitled  uBder  an  Operating 
Agreement  among  Borden,  Inc..  BASF 
Wyandotte  Corporatioa,  Liquid  Air 
Corporation  and  LAI  Properties,  Inc., 
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dated  December  14, 1984.  as  amended. 
Such  contract  shall  be  made  only  with  a 
buyer  or  buyers,  and  only  in  a  manner, 
that  receives  the  prior  approval  of  the 
Commission.  The  purpose  of  requiring 
such  contract  is  to  remedy  the  lessening 
of  competition  resulting  from  the 
acquisition  as  alleged  in  the 
Commission's  complaint  in  this  matter. 

/// 

It  is  further  ordered  that,  pending  the 
divestiture  of  all  of  the  assets  described 
in  Paragraphs  IIA  and  IIB.  above.  L'Air 
Liquide  will  hold  such  assets  separate 
and  apart  on  the  following  terms  and 
conditions: 

A.  Within  30  days  from  the  date  this 
Order  becomes  fmal.  L'Air  Liquide  shall 
cause  all  of  its  right,  title  and  interest  in 
the  Merchant  Divestiture  Assets  to  be 
transferred  to  a  separate  corporation 
("Nucorp").  whose  management  and 
directors  will  be  independent  of  and 
separate  &om  the  management  and 
directors  of  L'Air  Liquide.  Liquid  Air,  or 
Big  Three. 

B.  Nucorp  and  the  Merchant 
Divestiture  Assets  shall  be  operated 
independently  of  L'Air  Liquide.  Liquid 
Air  or  Big  Three. 

C.  L'Air  Liquide  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly,  the  day-to-day 
operations  of  Nucorp  or  the  Merchant 
Divestiture  Assets,  except  as  may  be 
necessdry  (i)  to  assure  compliance  with 
this  order,  (ii)  to  prevent  an  event  of 
default  under  flnancing  arrangements  to 
which  L'Air  Liquide  or  any  of  its 
subsidiaries  is  a  party,  or  (iii)  to  prevent 
wasting  or  deterioration  of  the  Merchant 
Divestiture  Assets. 

D.  Except  as  provided  in  paragraph 
III(C)  (iHiii)  or  as  required  by  law  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  defending  litigation  or  negotiating 
agreements  to  dispose  of  Nucorp  or  all 
or  any  part  of  the  Merchant  Divestiture 
Assets,  L'Air  Liquide  shall  not  receive  or 
have  access  to,  or  the  use  of,  any 
"material  confidential  information" 
relating  to  the  Merchant  Divestiture 
Assets  not  in  the  public  domain.  Any 
such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  only 
be  used  for  the  purposes  set  out  in  this 
subparagraph. 

E.  Each  transaction  in  the  amount  of 
$100,000  or  more,  or  transactions  in  the 
aggregate  of  $500,000  or  more  which  are 
not  otherwise  precluded  to  Nucorp  by 
paragraph  III(AHD].  shall  be  subject  to 
a  majority  vote  of  the  Board  of  Nucorp. 
Prior  to  the  Board  of  Nucorp  approving 
any  such  transaction,  buch  transaction 
must  be  submitted  for  review  and 
approval  by  an  officer  of  L'Air  Liquide 


only  for  the  limited  purpose  of 
determining  whether  such  transaction 
would  impair  L'Air  Liquide's  obligations 
under  this  Order,  including  L'Air 
Liquide's  ability  to  divest  Nucorp  or  the 
Merchant  Divestiture  Assets,  or  would 
create  an  event  of  default  under  any 
financing  arrangement.  The  submission 
of  such  proposed  transactions  to  an 
executive  of  L'Air  Liquide  shall  be  made 
in  writing  only,  and  L'Air  Liquide's 
response  shall  also  be  in  writing  only, 
and  copies  of  all  such  writings  shall  be 
maintained  by  L'Air  Liquide  for  two 
years  following  the  divestiture  of  the 
Merchant  Divestiture  Assets.  The 
approval  of  an  officer  of  L'Air  Liquide 
shall  not  be  unreasonably  withheld  and 
shall  be  granted  within  a  reasonable 
period  of  time. 

F.  Subject  to  the  other  provisions  of 
this  Order 

1.  L'Air  Liquide  shall  have  the  sole 
right  to  determine  the  terms  of  sale  of 
Nucorp  or  any  of  the  Merchant 
Divestiture  Assets,  including  timing  of 
sale  and  purchase  price,  and  to  cause 
Nucorp  management  to  enter  into  any 
agreements  or  arrangements,  or  to  take 
any  other  action,  to  fulfill  L'Air  Liquide's 
obligations  under  this  Order,  and 

2.  In  the  event  L'Air  Liquide  has 
submitted  one  or  more  acquirers  of  the 
Merchant  Divestiture  Assets  or  of 
Nucorp  to  the  Commission  prior  to  the 
date  this  Order  becomes  final,  L'Air 
Liquide  will  not  be  required  to  cause 
those  assets  for  which  it  has  a  contract 
or  contracts  to  sell  to  be  transferred  to 
Nucorp,  unless  and  until  the 
Commission  denies  approval  of  such 
acquirers.  If  the  Commission  denies 
such  approval,  L'Air  Liquide  shall 
transfer  the  Merchant  Divestiture  Assets 
to  Nucorp  (a)  within  ten  (10)  calendar 
days,  or  (b)  if  L'Air  Liquide  has  not  as 
yet  transferred  assets  to  Nucorp 
pursuant  to  paragraph  III(A),  then  L'Air 
Liquide  shall  be  required  to  transfer  the 
Merchant  Divestiture  Assets  described 
in  this  subparagraph  in  accordance  with 
paragraph  III(A). 

IV 

It  is  further  ordered  that  L'Air  Liquide 
shall  not  cause  or  permit  the  wasting  or 
deterioration  of  the  assets  and 
operations  to  be  divested  in  accordance 
with  Paragraph  II  of  this  Order  in  any 
manner  that  impairs  the  marketability  of 
any  such  assets  and  operations  or 
impairs  in  any  manner  the  viability  of 
the  assets  and  operations  as  a  going 
concern  engaged  in  the  production,  sale 
or  distribution  of  industrial  gases. 
Provided,  however,  that  deterioration  in 
the  ordinary  course  of  operation  and 
normal  wear  is  not  a  violation  of  this 
paragraph. 


It  is  further  ordered  that: 

A.  If  L'Air  Liquide  has  not  divested  all 
of  the  Merchant  Divestiture  Assets 
within  the  9-month  period,  or  has  not 
obtained  approval  for  the  contract 
described  in  Paragraph  11(C)  within  the 
12  month  period,  L'Air  Liquide  shall 
consent  to  the  appointment  of  a  trustee 
in  any  action  that  the  Federal  Trade 
Commission  may  bring  pursuant  to 
Section  5(7)  of  the  Federal  Trade 
Commission  Act  15  U.S.C.  45(/),  or  any 
other  statute  enforced  by  the 
Commission.  In  the  event  the  court 
declines  to  appoint  a  trustee,  L'Air 
Liquide  shall  consent  to  the  appointment 
of  a  trustee  by  the  Commission  pursuant 
to  the  Order. 

B.  If  a  trustee  is  appointed  by  a  court 
or  the  Commission  pursuant  to 
Paragraph  V(A)  of  the  Order,  L'Air 
Liquide  shall  consent  to  the  following 
terms  and  conditions  regarding  the 
trustee's  duties  and  responsibiUties: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  L'Air  Liquide's 
consent,  which  shall  not  be 
imreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall  have  18  months 
from  the  date  of  appointment  to  submit 
for  prior  approval  the  divestiture  of  any 
undivested  assets,  which  shall  be 
subject  to  the  prior  approval  of  the 
Commission,  and  if  the  trustee  was 
appointed  by  the  court,  subject  also  to 
the  prior  approval  of  the  court.  If. 
however,  at  the  end  of  the  18-month 
period  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission  or  by  the 
court  if  the  trustee  was  appointed  by  a 
court. 

3.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  relating  to  any 
undivested  assets  and  Nucorp  or  L'Air 
Liquide  shall  develop  such  financial  or 
other  information  relevant  to  the  assets 
to  be  divested  as  such  trustee  may 
reasonably  request.  Nucorp  and  L'Air 
Liquide  shall  cooperate  with  the  trustee 
and  shall  take  no  action  to  interfere  with 
or  impede  the  trustee's  accomplishment 
of  the  divestiture. 

4.  The  power  and  authority  of  the 
trustee  to  divest  shall  be  at  the  most 
favorable  price  and  terms  available 
consistent  with  the  Order's  absolute  and 
unconditional  obligation  to  divest. 

5.  The  trustee  shall  serve  at  the  cost 
and  expense  of  L'Air  Liquide  on  such 
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reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  account  for  all 
monies  derived  from  asset  sales  and  all 
expenses  incurred.  After  approval  by 
the  court  or  the  Commission  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  to  L'Air  Liquide  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee 
divesting  undivested  assets. 

6.  Promptly  upon  appointment  of  the 
trustee.  L'Air  Liquide  shall,  subject  to 
the  Commission's  prior  approval  and 
consistent  with  provisions  of  this  Order, 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  cause 
divestitiu^  of  undivested  assets. 

7.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  the  court  or  the 
Commission  may.  upon  its  own  motion 
or  by  motion  of  L'Air  Liquide,  appoint  a 
substitute  trustee  for  the  balance  of  the 
18-month  period  specified  in  paragraph 
V(B){2)  or  any  extension  thereof. 

8.  The  trustee  shall  report  in  writing  to 
L'Air  Liquide  and  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

9.  The  trustee  shall  be  authorized  to 
retain  independent  legal  counsel  and 
other  persons  for  purposes  of 
discharging  the  functions  set  forth 
above.  L'Air  Liquide  shall  reimburse  the 
trustee  for  the  reasonable  value  of  all 
expenses  so  incurred. 

10.  If  L'Air  Liquide  and  the  trustee  are 
unable  to  resolve  a  dispute  regarding  the 
reasonable  value  of  his/her  services  or 
the  reasonableness  of  an  expenditure  or 
obligation  incurred  by  the  trustee  in 
connection  with  his/her  efforts  to  divest 
the  plant  or  plants,  then  L'Air  Liquide 
and  the  trustee  shall  submit  the  dispute 
to  the  Commission  for  resolution.  The 
trust  agreement  shall  recite  that  the 
Commission's  determination  of  the 
reasonable  value  of  the  trustee's 
services  or  the  reasonableness  of 
expenditures  and  other  obligations 
incurred  by  the  trustee  shall  be  binding 
upon  L'Air  Liquide  and  the  trustee. 

VI 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  L'Air  Liquide  has  fully 
complied  with  the  provisions  of 
paragraphs  II(A)-II(C)  of  this  Order. 
L'Air  Liquide  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 


complying  or  has  complied  with  those 
provisions.  L'Air  Liquide  shall  include  in 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a  full 
description  of  contacts  or  negotiations 
for  divestiture,  including  the  identity  of 
all  parties  contacted. 

VII 

It  is  further  ordered  that  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  (10) 
years  from  and  after  the  date  this  Order 
becomes  final.  L'Air  Liquide  shall  cease 
and  desist  from  acquiring,  without  the 
prior  approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly, 
through  subsidiaries  or  otherwise,  the 
whole  or  any  part  of  the  stock  or  share 
capital  of  any  United  States  merchant 
air  separation  gases  producer,  or  any  of 
the  merchant  air  separation  gases  assets 
of  any  United  Stales  merchant  air 
separation  gases  producer,  provided, 
however,  that  nothing  in  this  Order  shall 
require  L'Air  Liquide  to  obtain  prior 
Commission  approval  for  acquisitions  of 
(a)  gas  or  any  product  for  resale,  (b) 
transportation,  delivery  or  storage 
equipment,  (c)  cylinders,  (d)  converters, 
(e)  bulk  customer  stations,  or  (f)  plant 
equipment  not  incorporated  in  an 
operating  merchant  air  separation  gases 
plant,  and  provided  further  that  nothing 
in  this  Order  or  in  the  Commission's 
Order  entered  in  Docket  C-2990  shall 
require  L'Air  Liquide  to  obtain  prior 
Commission  approval  if  L'Air  Liquide 
increases  its  ownership  in  Liquid  Air  or 
causes  Big  Three  to  acquire  Liquid  Air. 
One  year  after  the  date  this  Order 
becomes  final,  and  annually  thereafter. 
L'Air  Liquide  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  this  paragraph. 

VIII 

It  is  further  ordered  that  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  L'Air  Liquide  made  to  its 
principal  office,  L'Air  Liquide  shall 
permit  any  duly  authorized 
representatives  of  the  Commission 
access,  during  office  hours  and  in  the 
presence  of  counsel,  to  inspect  and  copy 
all  books,  ledgers,  accounts, 
correspondence,  niemoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  L'Air 
Liquide  relating  to  any  matters 
contained  in  this  Order. 

IX 

It  is  further  ordered  that  L'Air  Liquide 
shall  notify  the  Commission  at  least 


thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  the  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  provisionally 
accepted  a  consent  agreement  with 
L'Air  Liquide  Societe  Anonyme  pour 
L'Etude  et  L'Exploitation  des  Procedes 
Georges  Claude  of  France  ("L'Air 
Liquide"),  in  settlement  of  a  complaint 
alleging  violations  of  section  7  of  the 
Clayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act.  The  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require 
L'Air  Liquide  to  sell  within  nine  months 
to  a  buyer  or  buyers  approved  by  the 
Commission  (a)  all  of  L'Air  Liquide's 
existing  merchant  air  separation  gases 
customer,  dealer,  and  distributor 
contracts  (excluding  any  contract  with 
Texas  Instruments)  specifying  a  deUvery 
location  in  the  state  of  Texas,  together 
with  associated  storage  vessels  and 
cylinders;  (b)  L'Air  Liquide's  air 
separation  gases  plants  located  in 
Odessa,  Texas  and  Stafford  (Houston), 
Texas,  together  with  associated 
distribution  equipment  and  distribution 
equipment  sufficient  to  serve  L'Air 
Liquide's  merchant  air  separabon  gas 
customers  located  in  North  Texas:  (c) 
Big  Three  Industries'  West  Palm  Beach. 
Florida  air  separation  gases  plant 
together  with  all  associated  distribution 
equipment,  customer,  dealer  and 
distributor  contracts  and  associated 
storage  vessels  and  cylinders;  (d)  Big 
Three  Industries'  Albuquerque.  New 
Mexico  air  separation  gases  plant, 
together  with  all  associated  distribution 
equipment,  customer,  dealer  and 
distributor  contracts,  and  associated 
storage  vessels  and  cylinders;  and  (e) 
Big  Three  Industries'  interest  in  the 
Palmer,  Alaska  air  separation  gases 
plant  and  associated  merchant  air 
separation  gases  customer,  dealer  and 
distributor  contracts,  storage  vessels 
and  distribution  equipment.  The  consent 
would  also  require  L'Air  Liquide  to 
make  available  in  North  Texas  for  a 
period  of  up  to  three  years,  up  to  50  tons 
per  day  of  liquid  oxygen  and  95  tons  per 
day  of  liquid  nitrogen  which  may  be 
purchased  by  the  acquirer  of  the 
merchant  gases  customers  of  L'Air 
Liquide  in  North  Texas.  Finally,  the 
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consent  order  would  require  L'Air 
Liquide  within  12  months,  to  enter  into  a 
contract  to  sell  to  an  unrelated  third 
party  all  the  argon  to  which  it  is  entitled 
under  an  agreement  by  and  among 
Borden  Inc,  Liquid  Air  Corp„  BASF 
Wyandotte  and  LAI  Properties,  Inc.  In 
the  event  that  L'Air  Liquide  does  not 
effectuate  the  divestitures  within  the 
time  ordered,  the  order  farther  provides 
that  a  trustee  be  appointed  to  effecutate 
them. 

In  addition  to  provisional  acceptance 
of  the  proposed  consent  order,  the 
Commission  has  entered  into  an 
"Agreement  to  Hold  Separate"  with 
L'Air  Liquide.  The  Agreement  provides 
that  L'Air  Liquide  will  hold  separate  all 
assets  subject  to  the  proposed  C(Hisent 
order  until  L'Air  Liquide  has  sold  them 
or  until  the  Commission  determines  that 
divestiture  is  unwarranted. 

L'Air  Liquide  would  be  prohibited  for 
ten  years  from  acquiring,  without  prior 
Commission  approval,  any  interest  in  or 
assets  of  any  United  States  merchant  air 
separation  gases  producer. 
Emily  H.  Rock. 
Secretary. 

Dissenting  Slateoieiit  of  Chainnan 
Oliver  in  L'Air  Liquide  SA.,  File  No. 
861-0146 

I  was  prepared  to  vote  to  accept  a 
consent  agreement  in  this  matter  that 
contained  a  "fencing-in"  provision 
requiring  respondent  to  furnish  advance 
notice  to  the  Commission,  for  a  set 
period  of  years,  before  completing  future 
transactions  in  the  same  relevant 
markets.  However,  I  believe  that  the 
circumstances  of  this  case  do  not 
support  imposition  of  a  prior  approval 
provision  on  respondent  because  it  is 
not  clear  from  this  record  that  "market 
conditions  and  mailcet  structure  in  this 
industry  are  such  that  all  such 
acquisitions,  even  under  . . .  conditions 
adopted  by  [a]  prior  approval  remedy, 
are  necessarily  anticompetitive."  * 
Accordingly,  I  have  voted  against 
acceptance  of  the  consent  order,  which 
requires  the  respondent  to  obtain  prior 
Commission  approval  before  completing 
certain  future  transactions  in  the 
markets  involved  in  this  matter. 

[FR  Doc.  86-24845  Filed  11-3-86;  845  am] 

BILUtM  COOE  67S0-O1-H 

'  American  Medical  International.  104  F.T.C.  1. 
225  [1B64):  see  also  Hospital  Corp.  of  America,  108 
F  T.C.  361,  513-17  (1985). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AI>-FRL-29eO-»] 

Proposed  Waivar  From  Naw  Sourca 
Performanca  Standards;  Innovative 
Technology  Waiver  for  One  Ugtrt-Outy 
Truck  Surface  Coating  Operation 

Correction 

In  FR  Doc.  No.  86-22031,  beginning  on 
page  34898.  in  the  issue  of  Tuesday, 
September  30, 1986,  make  the  following 
corrections: 

1.  On  page  34898,  second  column, 
third  line  from  the  bottom,  "topcoat" 
should  read  "topcoats". 

2.  On  the  same  page,  third  column, 
third  complete  paragraph,  first  line,  after 
"Clean"  insert  "Air". 

3.  On  page  34900,  first  column,  third 
complete  paragraph,  second  line  from 
the  bottom,  "40/80"  should  read  "40/46". 

4.  On  page  34901,  first  column,  first 
complete  paragraph,  Hrst  line, 
"Chrysler's"  should  read  "Chrysler", 
and  on  the  third  line,  "Chrysler"  should 
read  "Chrysler's". 

5.  On  page  3M02,  first  colunm, 
seventh  line,  "update"  should  read 
"updated". 

BtLUMQ  COOE  UBi-01-« 


40  CFR  Part  81 
[A-4-FRL-4104-6;  AL-017] 

Deaignation  of  Areas  for  Air  Quaitty 
Planing  Purpoaea;  Redesignation  of 
Two  Ozone  Nonattaimnent  Areas  In 
Alabama 

AOENCV:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMABy:  £3>A  today  proposes  to 
approve  a  request  by  Alabama  that 
Etowah  County  and  Mobile  County  be 
redesignated  from  nonattainment  to 
attainment  for  ozone.  The  redesignation 
of  these  counties  to  attainment  is  based 
on  three  years  of  ambient  monitoring 
data  showing  a  calculated  expected 
exceedance  of  less  than  or  equal  to  1.0 
per  year  and  on  implementation  ai  EPA- 
approved  control  strategies. 

The  puUic  is  invited  to  submit  written 
comments  on  this  proposed  actian. 
dates:  To  be  considered,  comments 
must  reach  us  on  or  before  December  4, 
1986. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Jill  Thomas  of  EPA 


Region  IV's  Air  Programs  Branch  (see 

EPA  Region  IV  address  below).  Copies 

of  the  materials  submitted  by  Alabama 

may  be  examined  during  nonnal 

business  hours  at  the  foUowing 

locations: 

Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Branch.  345 

Courtland  Street.  NE^  AUanta. 

Georgia  30365 
Air  Division.  Alabama  Department  of 

Environmental  Management.  1751 

Federal  Drive,  Montgomery,  Alabama 

36130. 
FOR  FURTHER  INFORMATION  CONTACT!  Jill 
Thomas,  Air  Programs  Branch,  EPA 
Region  IV,  at  the  above  address  and 
telephone  number  404/347-4253  or  FTS 
257-4253. 

SUFMfMENTARV  INFORMATION:  In  the 
March  3, 1978.  Federal  Re^ster  (43  FR 
8962),  EPA  designated  Mobile  County, 
Alabama  as  nonattainment  for  ozone. 
This  designation  was  based  on  ambient 
air  quality  monitoring  data  which 
revealed  that  Mobile  County  had 
experienced  oxidant  violations.  Several 
areas  in  Alabama  were  designated 
nonattainment  for  ozone  and  the  State 
was  therefore  required  to  revise  their 
state  implementation  plan  (SIP)  for 
ozone.  Alabama  drafted  and  adopted 
statewide  regulations  for  controlling 
volatile  organic  compoimd  (VOC) 
emissions  from  stationary  sources. 
Through  the  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  and  through 
implementation  of  Group  I  and  Group  II 
VOC  regulations,  Alabama 
demonstrated  attainment  of  the  ozone 
standard.  EPA  approved  Alabama's 
ozone  SIP  on  November  26, 1979  (44  FR 
67375). 

In  the  August  31, 1982,  Federal 
Renter  (47  FR  38322],  EPA  changed  the 
designation  of  Etowah  County,  Alabama 
to  nonattainment  for  ozone.  'This 
designation  was  based  upon 
exceedances  measured  in  Etowah 
County  during  1980-1981.  Alabama  was 
not  required  at  this  time  to  adopt  new 
control  requirements  since  the  State  had 
previously  adopted  a  statewide  plan  for 
control  of  VOC  emissions. 

Alabama  has  requested  that  EPA 
diange  the  attainment  status  of  Etowah 
County  and  Mobile  County  from 
nonattainment  to  attainment  for  ozone. 
In  order  to  redesignate  a  nonattainment 
area,  EPA  policy  requires  that  the  most 
recent  three  years  of  ozone  data  show 
en  expected  exceedance  calculation  of 
less  than  or  equal  to  1.0  per  year.  In  the 
event  that  three  years  of  ozone  data  is 
not  available,  the  most  recent  eight 
quarters  of  quality  assured  ambient  air 
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data  may  ftufiice  provided  that  no 
exceedances  have  occuired.  In  addition, 
the  data  must  be  accompanied  by  a 
demonstration  of  implementation  of  an 
EPA-approved  control  strategy. 

Alabama's  request  for  redesignation  is 
based  on  three  years  of  ambient  ozone 
data.  Specifically,  the  most  recent  three 
years  of  air  quality  data  (1983, 1984.  and 
1985)  for  each  county  show  the  number 
of  expected  exceedances  to  be  less  than 
or  equal  to  1.0,  as  is  summarized  below: 


ExcaedancM 

(ppm) 

Nunttar 
VKperlnd 

NAAOS 

axoee- 

dancas- 

ozone' 

E«cw»h  County 
Malm 
1983 

.127 

.128 _ 

Nona 

0.80 

.I2ppnv 

1984 

19e5....„ 

Total 

2  •xoMdsnoes... 
.157.  .126... 

0.67 

Mow*  County 
FortEvwMa; 
1983 

.12ppm. 

1984 

198S 

None 

2  axcaodancM... 

Nona 

None 

t. _ 

0.00 

Total 

Saico: 

1983._ _.... 

1984. ..._ 

.12pp«n. 

198S _ _... 

Total 

None 

0  excaedanoaa... 

— — 

'  Thfee.^ieaf  avaraoe. 

■  Not  to  tw  exceeded  more  than  once  par  yav. 

Furthermore,  neither  county  has 
experienced  any  ozone  exceedances 
during  the  1988  ozone  season. 

For  a  more  detailed  discussion,  please 
refer  to  the  Technical  Support  Document 
which  is  available  for  inspection  at  the 
EPA  Region  IV  office. 

Proposed  Action 

Therefore,  on  the  basis  of  three  years 
of  air  quality  data  showing  attainment 
and  evidence  of  an  implemented  EPA- 
approved  control  strategy.  EPA 
proposes  to  redesignate  Etowah  County 
and  Mobile  County  from  ozone 
nonattainment  to  attainment. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comment  on  these  proposed  actions. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 


Authority:  42  U.S.C.  7401-7642. 
Dated:  June  10, 1986. 
Joe  R.  Franzmatkes. 

Acting  Regional  Administrator. 

[FR  Doc.  86-24913  Filed  11-3-88;  8:45  am] 

BILUNQ  CODE  85*0^6041 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldlfe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Bonamla  grandlflora  (Florida 
Bonamia) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 


summary:  The  Service  proposes  to 
determine  Bonamia  grandiflora  a  plant 
in  the  family  Convolvulaceae  (morning 
glories),  to  be  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
of  1973  (Act),  at  amended.  Critical 
habitat  is  not  proposed.  This  plant  is 
endemic  to  sand  pine  scrub  vegetation 
in  the  Florida  peninsula,  with  a  historic 
.^distribution  from  Volusia  and  Marion 
Counties  south  to  Sarasota  and 
Highlands  Counties.  The  known 
populations  of  this  plant  are  on  private 
land  and  in  the  Ocala  National  Forest. 
Bonamia  grandiflora  is  threatened  by 
residential  and  commercial  development 
of  its  habitat  and  by  successional 
changes.  This  proposal,  if  made  final, 
would  implement  the  protection  and 
recovery  provisions  afforded  by  the  Act. 
for  Bonamia  grandiflora.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  5, 
1987.  Public  hearing  requests  must  be 
received  by  December  19, 1986. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Endangered 
Species  Field  Station.  U.S.  Fish  and 
Wildlife  Service,  2747  Art  Museum 
Drive,  Jacksonville.  Florida  32207. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INKRMATION  CONTACT: 
David  J.  Wesley.  Endangered  species 
Field  Supervisor,  at  the  above  address 
(904/791-2580  or  FTS  946-2580). 
SUPPLEMENTARY  INFORMATION: 


Background 

Bonamia  grandiflora  was  first 
collected  in  Florida  by  Ferdinand  Rugel 
between  1842  and  1849.  Specimens 


collected  by  A.P.  Garber  from  Manatee 
and  Sarasota  Counties.  Florida  in  1878 
were  assigned  by  Asa  Gray  (1880)  to  a 
new  species.  Bivweria  grandiflora.  Th? 
genus  Breweria  has  since  been  merged 
into  Bonamia.  Hans  Hallier  transferred 
the  plant  to  the  genus  Bonamia  in  1897 
(Myint  and  Ward  1968;  D.  Austin. 
Florida  Atlantic  Univ..  pers.  comm., 
1988).  but  SmaU  (1933)  attributed  the 
transfer  to  A.  Heller,  apparently  in  error. 
The  plant  is  endemic  to  peninsular 
Florida.  It  is  a  perennial  vine  with 
sturdy  prostrate  sttms  about  a  meter  (3 
feet)  long.  The  leathery  oval  or  ovate 
leaves,  up  to  about  4  centimenters  (1.6 
inches)  long,  are  either  upright  or 
spreading.  The  flowers  are  solitary  in 
the  leaf  axils.  The  funnel-shaped  corolla 
is  7-10  centimeters  (2.7-3.9  inches)  long 
and  7-6  centimetert  (2.7-3.1  inches) 
across,  pale  but  vivid  blue  with  a  paler 
center,  similar  to  the  cultivated 
"Heavenly  Blue"  morning  glory.  The 
fruit  is  a  capsule.  This  plant  is  the  only 
morning  glory  vine  of  the  scrub  with 
large  blue  flowers  (Wonderlin  et  al. 
1980)  and  can  be  readily  identified  even 
when  not  in  flower;  Bonamia 
grandiflora  is  restricted  to  sand  pine 
scrub  vegetation  CMisisting  of  evergreen 
scrub  oaks  and  sand  pine  [Pinus 
clausa],  with  openings  between  the  trees 
and  shrubs  occupied  by  lichens  and 
herbs.  The  sandy  openings  are  created 
by  infrequent,  severe  fires  or  by 
mechanical  disturbance.  The  openings 
eventually  disappear  as  oaks  regrow 
from  their  roots  and  as  sand  pines  grow 
from  seed.  In  Highlands  and  Polk 
Counties.  Bonamia  grandiflora  occupies 
sandy  openings  along  with  other  scrub 
endemic  plants,  including  three 
proposed  for  Federal  listing:  Highlands 
scrub  hypericum  [Hypericum 
cumulicola),  papery  whitlow-wort 
[Paronychia  chartacea),  and  scrub  plum 
[Prunus  geniculata).  In  Orange  County. 
Bonamia  grandiflora  occurs  with  scrub 
lupine  [Lupinus  aridhrum),  proposed  as 
federally  endangered.  The  historic  range 
of  Bonamia  grandiflora  was  from 
central  Highlands  County  northward 
through  Polk,  northwestern  Osceola, 
western  Orange.  Lake,  eastern  Marion, 
and  northwestern  Volusia  Counties  on 
ridges  and  uplands  of  the  central 
peninsula.  An  isolated  site  was  found  by 
Johnson  (1981)  in  Hardee  County,  and 
collections  were  made  in  Manatee  and 
Sarasota  Counties  in  1878  and  1916 
(Wunderlin  et  al.  1980).  The  plant  has 
been  extirpated  from  much  of  its  former 
range  by  urban  and  agricultural 
development,  especially  citrus  groves.  In 
the  Ocala  National  Fbrest,  Bonamia 
grandiflora  is  restricted  to  bare,  sunny 
sand  at  the  margins  of  sand  pine  stands 
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on  road  rights-of-way,  Hre  lanes,  and 
other  places  that  are  kept  clear  of  trees 
and  shrubs. 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  This 
report  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  In  this  report  Bonamia 
grandifhm  was  listed  as  threatened.  On 
July  1, 1975.  the  Service  published  a 
notice  in  the  Federal  Register  (40  YR 
27823)  that  accepted  the  report  as  a 
petition  in  the  context  of  section  4(c)(2] 
of  the  Act  (petition  acceptance  is  now 
covered  by  section  4(b)(3j  of  the  Act  as 
amended).  On  December  15, 1980,  the 
Service  pubUsked  a  notice  of  review  for 
plants  (45  FR  82480).  which  inckded 
Bonamia  grandiflora  as  a  categoty-2 
candidate  (a  species  fm-  which  data  in 
the  Service's  possession  indicate  listing 
is  possibly  appropriate,  but  for  which 
additional  biological  information  is 
needed  to  support  a  proposed  rule).  A 
supplement  to  the  1980  notice  of  review, 
published  on  November  28. 1983  (48  FR 
53640],  treated  Bonamia  grandiflora  as  a 
category-l  candidate  (a  species  for 
which  data  in  the  Service's  possession 
indicate  tisting  is  warranted),  based  on 
a  status  report  by  Wunderlin  et  al. 
(1980).  An  updated  notice  of  review 
pubUshed  on  September  27, 1985  (50  FR 
39525],  maintained  the  plant  as  a 
category-l  candidate. 

Section  4(b)(3)(B)  of  the  Act  as 
amended  in  lSn32,  requires  the  Secretary 
to  make  ftndings  on  certain  pending 
petitions  within  12  months  of  their 
receipt  Section  2(b](l]  of  the  1982 
Amendments  further  requires  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Bonamia  grandiflora  because 
the  Service  had  accepted  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13, 1983,  October  12. 1964. 
October  11, 1985,  and  October  la  1986, 
the  Service  found  that  the  petitioned 
listing  of  this  species  was  warranted, 
and  that  al&oo^  pending  proposals 
had  preduded  its  imjposat  expeditious 
progress  was  being  made  to  list  this 
species.  Publication  of  the  presoit 
proposal  constitutes  the  next  1-year 
finding  that  is  required  on  or  beifore 
October  13, 1987. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a](l]  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 


procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  Rve  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Bonamia  grandiflora  (A. 
(kay)  R  Hallier,  (Florida  bonamia)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Bonamia 
grandiflora  is  currently  known  from 
Ocala  National  Forest  in  Marion  County 
and  from  16  sites  south  of  the  Forest 
Hardee  County,  one  site;  Highlands 
County,  2  sites;  Polk  County,  10  sites; 
and  Orange  County,  5  sites.  Habitat 
destruction  is  the  principal  threat  In 
Highlands  County,  64.2  percent  of  the 
xeric  vegetation  (scrub,  scrubby 
flatwoods,  and  southern  ridge  sandhills) 
present  belore  settlement  was  destroyed 
by  1981,  and  an  additional  10.3  percent 
of  the  xeric  vegetation  was  moderately 
disturbed,  primarily  by  construction  of 
roads  for  housing  subdivisions  (Peroni 
and  Atvahamson  1965).  Remaining 
tracts  of  scrub  are  rapidly  bsng 
developed  for  citrus  groves  and  housing 
(Fred  Lohrer,  Archbold  Biological 
Station,  pers.  comm.,  1985).  Habitat 
destruction  is  similar  in  Polk  County,  the 
leading  county  in  the  State  for  citrus 
production  (Femald  1961).  A  careful 
survey  of  scrub  vegetation  by  the 
FlOTida  Natural  Area  Inventory  found 
Bonamia  grandiflora  at  only  12  sites  in 
these  counties.  Far&er  nortti.  most  of 
the  former  habitat  of  the  plant  in 
northwest  Osceola,  western  Orange  and 
central  Lake  Counties  has  been 
converted  to  agricultural  or  urban  uses. 
The  five  known  sites  for  the  plant  in 
Orange  County  are  all  on  small 
remnants  of  scrub  vegetation  or  vacant 
lots  surrounded  by  houses  or  orange 
groves  west  and  southwest  of  Orlando, 
one  of  the  fastest  growing  urban  areas 
in  the  United  States. 

Current  management  of  the  Ocala 
National  Forest  seems  compatible  with 
the  protection  oi  Bonamia.  The  1985 
Land  and  Resource  Management  Plan 
for  the  National  Forests  in  Florida 
ai^ears  to  be  beneficial  for  Bonamia 
grandiflora.  Practices  that  limit  off-road 
vehicles  and  that  maintain  the  eariy 
successions!  habitat  of  this  plant  (see 
Factor  E.)  will  contribute  to  this  species' 
continued  existence  in  the  forest. 

Bonamia  grandiflora  is  protected  on 
The  Nature  Conservancy's  Tiger  Creek 
preserve  in  Polk  County,  but  land 
acquisition  has  not  yet  been  completed. 
Land  acquisition  by  The  Nature 
Conservancy  in  the  Saddle  Blanket 
Lakes  area  of  Polk  Coimty  may  result  in 


preservation  of  more  habitat  for  this 
species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Bonamia  grandiflora  is 
conspicuous  and  distinctive  when  in 
flower,  cuid  tends  to  grow  in  accessible 
areas,  so  it  is  vulnerable  to  excessive 
scientific  collecting  and  to  vandalism. 
Because  of  its  flowers,  the  plant  may  be 
of  interest  as  an  ornamental 

C.  Disease  orpredation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Bonamia 
grandiflora  is  listed  as  endangered 
under  the  Preservation  of  Native  Flora 
of  Florida  Act  (section  581.185-187, 
Florida  Statutes),  which  regulates 
taking,  transport  and  sale  of  plants  but 
does  not  provide  habitat  protection.  The 
populations  in  Ocala  National  Forest  are 
included  on  the  "Regional  Forester's 
Proposed  Sensitive  List"  species  on  this 
list  are  provided  protection  and 
management  as  outlined  in  36  CFR  Part 
261.  Listing  imder  the  Act  vkdll  augment 
the  Forest  Service  protective  measures 
by  providing  for  a  recovery  plan  and 
other  conservation  measures  throughout 
its  range. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  In 
Hardee,  Highlands,  Polk,  and  Orange 
Counties,  Bonamia  grandiflora  is 
restricted  to  remnant  tracts  of  scrub. 
These  tracts  are  surrounded  by 
residential  and  a^cultural  areas  and 
are  vulnerable  to  trash  dumping, 
invasion  by  exotic  plants  and  weeds, 
and  damage  from  off-road  vehicles. 
Bonamia  depends  on  occasional  fires 
(see  "Background"  section)  or 
equivalent  mechanical  land  disturbance 
to  renew  the  sunny  openings  that  it 
inhabits.  The  Tiger  Creek  preserve, 
owned  by  the  Nature  Conservancy,  will 
probably  develop  a  prescribed  burning 
program.  Bonamia  grandiflora  does  not 
occur  mthin  the  dense  managed  sand 
pine  forests  of  Ocala  National  Forest 
The  plant  inhabits  the  edges  of  such 
forests,  road  rights-of-way,  and  fire 
lanes.  The  sites  are  created  and 
maintained  by  human  activity,  therefore, 
the  plant  is  vulnerable  to  changes  in  the 
management  of  such  areas,  which  would 
allow  succession  to  progress.  The 
plant's  spotty  distribution  and  small 
geographic  range  make  it  especially 
susceptible  to  any  adverse  management 
practices. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
Bonamia  grandiflora  in  determining  to 
propose  this  rule.  Based  on  this 
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evaluation,  the  preferred  action  is  to  list 
Bonamia  grandiflora  as  threatened.  The 
plant  has  abeady  been  extirpated  from 
part  of  its  historic  range  (Volusia 
County,  Lake  County  outside  the  Ocala 
National  Forest,  most  of  western  Orange 
County,  and  Manatee  and  Sarasota 
Counties).  In  the  Ocala  National  Forest, 
in  Lake  and  Marion  Counties,  existing 
forest  management  practices  and  the 
new  Land  and  Resource  Management 
Plan  satisfactorily  accommodate  the 
habitat  requirements  ol  Bonamia 
grandiflora.  However,  in  the  National 
Forest  the  plant  is  effectively  confined 
to  manmade  open  areas,  where  it  is 
vulnerable  to  a  variety  of  hiunan 
activities.  Critical  habitat  is  not  being 
proposed  for  Bonamia  grandiflora  for 
the  reasons  described  in  the  next 
section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Bonamia  grandiflora 
at  this  time.  Publication  of  critical 
habitat  descriptions  and  maps  would 
increase  the  degree  of  threat  from  taking 
or  other  human  activity.  Bonamia 
grandiflora  has  a  large  blue  "morning 
glory"  type  flower  and  may  be  of 
potential  horticultural  interest.  Forest 
Service  personnel  at  the  Forest 
Supervisor's  Office  and  the  regional 
office  were  contacted  during  the 
preparation  of  this  proposal  and 
informed  of  the  precise  locations  of  this 
plant.  Designation  of  critical  habitat  on 
Forest  Service  land  might  increase  the 
vulnerability  oi  Bonamia  grandiflora  to 
vandalism,  collecting,  and  unintentional 
trampling  by  visitors.  While  collecting  is 
regulated  on  National  Forests,  such 
regulations  are  difficult  to  enforce. 
Therefore,  the  Service  finds  that 
designation  of  criUcal  habitat  for 
Bonamia  grandiflora  is  not  prudent  at 
the  present  time,  since  such  designation 
can  be  expected  to  increase  the  degree 
of  threat  from  taking  or  other  human 
activity. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State. 


and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requries  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  If  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  (see  revision  at  51  FR  19926;  June  3, 
1986).  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  speciea  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  Usted 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  Hsted  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  All  presently  known  sites 
for  Bonamia  grandiflora  are  on  private 
land,  except  for  those  in  the  Ocala 
National  Forest.  The  Forest  Service's 
present  management  and  its  new  Land 
and  Resource  Management  Plan  appear 
to  benefit  this  species;  consultation  or 
conferral  are  not  foreseen  unless  a 
decline  in  Bonamia  grandiflora  is 
observed  in  the  National  Forest  or 
unless  the  Plan  it  significantly  revised. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  service  of  general  trade 
prohibifions  and  exceptions  that  apply 
to  threatened  plant  species.  With 
respect  to  Bonamia  grandiflora,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  60  CFR  17.71,  would 
apply.  These  prohibitions,  in  part  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  a  threatened  plant 
species,  transport  it  in  interstate  or 
foreign  commerce  in  the  course  of  a 
commercial  activify,  sell  or  offer  it  for 
sale  in  interstate  or  foreign  commerce, 
or  remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Seeds  from  cultivated  specimens  of 


threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  tmder  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued.  Requests  for  copies  of  the 
regulations  on  plant  and  inquiries 
regarding  tiiem  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office.  U.S.  Fish 
and  Wildlife  Service,  Washington.  DC 
20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity.  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
Uireat  (or  lack  thereof)  to  Bonamia 
grandiflora; 

(2)  "The  locations  of  any  additional 
populations  of  this  species  and  the 
reasons  why  tmy  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
range  and  habitats  of  this  species  and 
their  possible  impacts  on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  oiust  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 
Endangered  Species  Field  Station,  Fish 
and  Wildlife  Service.  2747  Art  Museum 
Drive,  Jacksonville,  Florida  32207- 

National  Environmeatal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
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authority  of  the  National  Environmental 
PoHcy  Act  of  1960.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Proposed  Regulation  PromulgatiDD 
PART  17-{AMEN[)ED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  SUt  884:  Pub. 
L  94-359, 90  Stat.  911;  Pub.  L  95-632,  92  Stat 
3751:  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304,  96  Stat  1411  (16  U.S.C.  1531  et  seq.). 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Convolvulaceae, 
to  the  List  of  Endangered  and 
Threatened  Plants: 


§  17.12 
plants. 


Endangered  and  tttreatened 
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Dated:  October  17, 1986. 
Susan  Recce. 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parka. 
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50  CFR  Part  17 

Endangered  and  Thraataned  WUdHfa 
and  Planta;  Propoaad  Endangarad  and 
Thraatanad  Statua  for  Two 
Populationa  of  tha  Roaaata  Tarn 

aoency:  Fish  and  Wildlife  Service. 
Interior. 

ACnON:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  the  population  of  the  roseate 
tern  [Stema  dougallii  dougallii]  that 
nests  in  northeastern  North  America  to 
be  endangered  and  to  determine  the 
Caribbean  populations,  including  these 
of  the  U.S.  Virgin  Islands,  Puerto  Rico, 
the  Florida  Keys,  and  Dry  Tortugas.  to 
be  threatened.  This  action  is  being  taken 
because  the  number  of  suitable  nesting 
islands  for  colonies  of  this  species  has 
been  greatly  reduced  by  human  activity, 
competition  from  expanding  numbers  of 


large  gulls,  and  predation.  The  proposed 
rule  would  provide  protection  to  nesting 
populations  within  the  United  States 
jurisdiction.  Critical  habitat  is  not  being 
proposed.  The  Service  seeks  additional 
data  and  comments  from  the  public  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  5, 
1987.  Public  hearing  requests  must  be 
received  by  December  19, 1986. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  EMrector,  U.S.  Fish  and 
Wildlife  Service,  One  Gateway  Center, 
Suite  700,  Newton  Comer, 
Masssachusetts  02158.  Conunents  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours,  at  the 
above  address. 

FOR  RIRTHEfl  INFORMATION  CONTACT: 
Roger  L  Hogan  at  the  above  address 
(617/965-510a  extension  316,  or  FTS 
829-9316). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  roseate  tern  is  a  dove-sized 
coastal  bird,  and  one  of  several  similar- 
appearing  species  of  terns  found  in  the 


United  States  and  elsewhere  throughout 
most  of  the  world  (American 
Ornithologists'  Union  [AOU]  1983).  All 
of  these  terns  are  graceful,  whitish 
seabirds  with  black  caps  and  long 
forked  tails.  They  are  strong  fliers  that 
feed  mainly  on  small  fish,  which  they 
capture  by  plunging  headfirst  into  the 
water.  They  nest  on  the  ground,  usually 
on  small  islands,  in  dense  colonies  of 
himdreds  and  sometimes  thousands  of 
birds.  Often,  two  or  more  species  share 
the  same  nesting  areas.  Although  all  of 
the  associated  species  face  similar 
problems,  the  roseate  tern  is  particularly 
vulnerable  because  its  nesting 
populations  in  North  America  and  the 
Caribbean  are  very  small  and  localized. 
Unlike  certain  other  terns,  it  occurs  only 
along  marine  coasts.  Gochfeld  (1983) 
determined  a  documented  world 
population  of  this  wide-ranging  species 
to  be  between  20,000  and  30,000  pairs, 
but  estimated  that  the  actual  population 
might  be  closer  to  44,000  pairs,  with  the 
largest  numbers  in  the  Indian  Ocean. 

In  North  America  this  species  can  be 
distinguished  from  its  close  relatives  by 
its  pale  color  and  mostiy  black  bill  and  a 
sli^t  rosy  tint  on  its  breast  in  summer. 
In  winter,  the  black  cap  is  largely 
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replaced  wifli  ■  white  forehead.  The 
sexes  look  alike,  but  immature  birds 
retain  a  distinctive  plumage  for  their 
first  year  and  do  not  nest  until  they  are 
two  or  three  years  old.  Although  five 
subq)ecies  are  recognized  woridwide. 
only  one.  the  nominate  subspecies 
[Sterna  d.  dougallii),  occurs  in  the 
Northern  Hemisphere,  and  there  are 
three  small,  but  widely  separated, 
breeding  populations  of  that  subspecies: 
northeastern  coast  of  North  America, 
several  islands  in  the  Caribbean  Sea, 
and  northwestern  Europe  (AOU 1983). 
Other  former  breeding  areas  have  long 
been  vacant  and  recent  surveys 
indicate  that  numbers  nesting  in  the 
northeastnn  United  States,  adjacent 
Canada,  the  British  Isles,  and  northwest 
France  have  declined  sharply  (Buckley 
and  Buckley  1981,  Nisbet  1980). 

The  size  and  trend  of  the  island 
nesting  population  of  roseate  terns  in 
the  Caribbean  Sea  and  occasionally  the 
Florida  Keys  and  Dry  Tortugas,  is  less 
clear  due  to  limited  observations  in 
many  areas  and  some  confusion 
between  this  species  and  the  common 
tern  [Sterna  hirundo).  This  population 
nests  primarily  in  Puerto  Rico  and  the 
U.S.  Virgin  Islands,  where  Van  Halewyn 
and  Norton  (1984)  esUmate  about  2500 
pairs.  Sprunt  (1984  estimates  that  1000  to 
2000  pairs  nest  in  small  colonies  on  cays 
Mid  small  islands  in  the  Bahamas.  In 
Florida,  a  few  dozen  pairs  nest  every 
year  among  vast  numbers  of  other  terns 
at  the  Dry  Tortugas  and  about  40  pairs 
have  nested  on  flat  rooftops  in  Key 
West  in  recent  years  (Clapp  and 
Buckley  1984). 

Migrants  from  the  northeastern  United 
States  winter  primarily  in  the  waters  off 
Trinidad  and  northern  South  America 
from  the  Pacific  Coast  of  Colombia  to 
eastern  Brazil  (Nisbet  1984).  Wintering 
grounds  of  the  Caribbean  population  are 
still  unkno%vn.  but  may  be  the  same 
general  areas  used  by  terns  from  the 
northeastern  United  States. 

Although  its  nesting  range  in  North 
America  is  often  listed  as  extending 
from  Nova  Scotia  to  Virginia  or  North 
Carolina,  plus  the  southern  tip  of 
Florida,  the  roseate  tern  was  always 
most  common  in  the  cenfral  portion  of 
this  range  (Massachusetts  to  Long 
Island)  and  in  recent  years  has  all  but 
disappeared  fi^m  the  edges  of  that 
range  (Buckley  and  Buckley  1981).  This 
species  has  not  nested  for  many 
decades  in  Bermuda  (AOU  1983).  In 
1984,  nesting  was  known  to  have 
occurred  only  in  the  states  of 
Connecticut.  Maine.  Massachusetts. 
New  Ywk,  and  Florida  and  the 
Vnn^ux»  of  Nova  Scotia  and  Quebec. 

The  nesting  population  in  the  northern 
Umted  States  was  greatly  reduced  by 


hunting  for  the  military  trade  in  the  late 
19th  century.  "iTie  population  soon 
recovered  when  protection  was 
provided  and  reached  a  high  of  about 
8500  pairs  in  the  1930's  (Nisbet  1980). 
Subsequently,  it  declined  to  about  4800 
pairs  in  1952  and  reached  a  low  of  2500 
pairs  in  1977-78  (Erwin  and  Korschgen 
1979).  The  estimated  population  has 
fluctuated  in  the  range  of  2500  to  3300 
pairs  since  then  (Nisbet  1980.  Buckley 
and  Buckley  1981,  Kress  et  al.  1983)  with 
the  most  intensive,  complete  surveys 
conducted  in  recent  years.  Although 
numbers  of  pairs  nesting  at  individual 
colonies  are  known  to  fluctuate  from 
year  to  year,  some  of  the  reported 
changes  in  regional  populations  may  be 
due  to  census  problems.  In  all 
northeastern  U.S.  and  Canadian 
colonies,  this  species  nests  among 
common  terns  [Sterna  hirundo],  which 
usually  outnumber  it.  An  accurate 
census  requires  a  careful  count  of  nests. 
The  nests  and  eggs  of  the  two  species 
are  similar,  but  roseates  tend  to  conceal 
their  nests  under  vegetation,  boulders, 
boards,  etc..  making  a  complete  nest 
count  difficult.  Also,  young  birds  nesting 
for  the  first  time  tend  to  nest 
substanUally  later  than  old  birds  and 
could  be  missed  on  a  single  census 
(Spendelow  1982). 

At  least  29  major  sites  used  by  roseate 
terns  have  been  lost  since  1920.  Some  of 
these  colonies  moved  because  of 
repeated  mammal  predation,  but  neariy 
half  of  the  sites  were  abandoned 
because  of  competition  and  predation 
from  expanding  populations  of  jmlls 
(Nibset  1980). 

Summary  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  population  of  the  roseate  tern 
that  nests  in  northeastern  North 
America  should  be  classified  as 
endangered  and  flie  Caribbean  nesting 
and  wintering  populations  as 
threatened.  Procedures  found  at  Section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  etseq.]  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  roseate  terns  in  the 
Western  Hemisphere  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  Its  habitat  arrange.  Almost  aU 
important  colonies  of  roseate  terns  are 
and  have  been  on  small  islands,  often 


located  at  ends  or  breaks  in  barrier 
islands.  Nesting  habitat  for  the 
northeastern  North  America  population 
has  been  greatly  reduced  by  human 
development  of  hairier  islands.  Some 
roseate  terns  have  attempted  to  nest  in 
the  salt  marshes  but  with  almost  no 
success  (Buckley  and  Buckley  1981), 

In  southern  New  England,  many 
traditional  nesting  sites  were 
abandoned  during  the  1940's  and  1950'8 
when  herring  [Larus  argentatus]  and 
great  black-backed  [Larus  marinus) 
gulls  rapidly  expanded  their  nesting 
ranges  southward  into  that  region. 
These  large  and  ag^-essive  gulls 
gradually  took  over  most  of  the  outer 
islands  that  were  preferred  by  nesting 
terms.  The  gulls  select  nesting  sites  and 
initiate  nesting  in  early  spring,  before 
the  terns  return  bom  wintering  areas. 
After  a  few  years,  when  the  nesting 
gulls  reach  a  certain  density,  the  terns 
are  forced  to  seek  other  sites.  In  several 
instances  islands  close  to  shore,  or  even 
peninsulas,  have  been  used,  but  various 
predators  caused  the  terns  to  abandon 
those  sites  within  a  few  years. 

Many  of  the  islands  used  by  nesting 
terns  in  recent  years  were  long-time 
sites  of  lighthouses  with  occupied 
residences.  The  presence  of  humans 
usually  discouraged  nesting  by  gulls,  but 
not  terns.  However,  as  the  lights  have 
been  automated  and  human  occupation 
terminated,  the  gulls  have  gradually 
taken  over  the  islands.  At  one  such  site 
in  Massachusetts  nesting  gulls  had 
displaced  all  terns  by  1966.  A  gull 
removal  program  was  implemented  and 
the  island  now  supports  nearly  60%  of 
all  nesting  roseate  terns  in  North 
America  as  well  as  Urge  numbers  of 
common  terns.  Other  islands  with 
formerly  manned  lighthouses  or  forts 
now  support  large  tern  colonies,  but 
only  because  nesting  gulls  have  been 
kept  out  In  the  Caribbean  area,  almost 
all  of  the  recorded  breeding  sites  of 
roseate  terns  have  been  on  very  small 
islets,  usually  located  off  small  or 
medium-sized  islands.  Although  these 
islets  are  too  small  for  development, 
they  regulariy  visited  by  "eggers"  who 
collect  large  quantities  of  eggs  for  food 
(Van  Halewyn  and  Norton  1984). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  roseate  tern,  as  most 
other  terns  and  many  other  colom'al 
nesting  waterbirds,  suffered  a  drastic 
population  decline  in  the  United  States 
in  the  late  19th  century  due  to  hunting 
for  the  millinery  trada  However,  under 
protective  laws  (Migratory  Bird  Treaty 
Act.  16  U.S.C.  703-711)  and  changing 
fashions  in  the  early  abth  century,  the 
species  staged  a  rapid  comeback.  Most 
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existing  colonies  are  on  publicly-owned 
lands  and  receive  some  protection. 

Some  of  the  larger  colonies  are  the 
subject  of  intensive,  long-term  research 
that  involves  nest-trapping,  banding, 
measurements  of  eggs  and  young,  and 
other  activities  that  can  be  disruptive. 
However,  high  productivity  in  those 
colonies  suggest  that  regular  presence 
by  humans  conducting  studies  may 
actually  be  beneHcial  by  deterring 
predation  from  mammals  and  birds  as 
well  as  possible  human  vandalism.  The 
research  activity  also  habituates  the 
birds  to  human  presence,  resulting  in 
less  harm  from  casual  human  visitation 
(Nisbet  1981b). 

A  major  cause  of  the  recent  decline 
may  be  the  trapping  and  netting  of 
wintering  terns  for  human  food  along 
the  northeastern  coast  of  South  Ameirca 
(Nisbet  1984).  In  the  Virgin  Islands,  and 
elsewhere  in  the  Caribbean,  the  harvest 
of  eggs  for  food  is  a  common  although 
illegal,  practice. 

C.  Disease  or  predation.  Disease  has 
not  been  identified  as  a  significant 
problem  in  this  species  in  North 
America,  but  terns  of  other  species  have 
succumbed  to  avian  cholera,  botulism 
and  paralytic  shellfish  poisoning.  An 
arbovirus  was  collected  from  dead 
roseate  terns  at  a  nesting  colony  in  the 
Seychelles  and  probably  was 
transmitted  by  ticks  (Converse  et  al. 
1976). 

Adult  terns  are  relatively  long-lived 
birds  and  not  highly  vulnerable  to 
predators  other  than  humans.  On  the 
other  hand,  eggs  and  young  are 
vulnerable  and  predation  may 
completely  wipe  out  production  in  a 
given  colony  (Nisbet  1981a). 

In  daylight  hours  roseate  terns,  as 
well  as  the  more  agressive  common 
terns  with  which  they  nest  are  fairly 
successful  in  deterring  avian  predators 
by  harassment.  Nocturnal  predators  are 
more  of  a  problem  because  they  may 
cause  the  entire  colony  to  desert  eggs 
and  young  and  not  return  until  dawn. 
Although  the  predator  may  destroy  only 
a  few  nests,  other  eggs  and  young  are 
exposed  to  chilling,  resulting  in  delayed 
hatching  of  eggs  and,  under  extreme 
weather  conditions,  major  losses  of  eggs 
and  young.  In  some  locations,  delay  at 
the  hatching  stage  my  result  in  losses  of 
young  to  ants  (Nisbet  1981a). 

The  main  reason  terns  are  only 
successful  on  small  islands  for  nesting  is 
the  absence  of  predatory  mammals  such 
as  foxes,  skunks,  and  brown  rats.  If  such 
predators  do  gain  access,  the  terns  soon 
abandon  the  site.  Predatory  birds,  such 
as  the  nocturnal  great-homed  owl  [Bubo 
virginianus]  and  black-crowned  night- 
heron  [Nycticorax  nyctricorax],  pose  a 
greater  problem  because  they  can  fly  to 


the  islands  and  attack  in  darkness  when 
the  terns  are  at  a  distinct  disadvantage. 
Sometimes  individuals  of  these  two 
predators  specialize  in  preying  on  terns. 
The  owls  prey  on  adult  terns  or  nearly- 
grown  young;  the  night-herons  on  eggs 
and  recendy  hatched  young.  When  terns 
nested  on  remote  outer  islands,  they  had 
less  contact  with  these  predators. 
However,  as  gulls  took  over  the 
preferred  remote  nesting  islands,  the 
terns  were  restricted  to  islands  closer  to 
the  mainland. 

In  the  Caribbean  area,  populations  are 
declining  primarily  as  a  result  of 
disturbance  and  predation  by  man  and 
introduced  animals,  including  the  brown 
rat  and  mongoose  (Van  Halewyn  and 
Norton  1984,  Sprunt  1984). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  K^p-atory 
Bird  Treaty  Act  protects  the  roseate  tern 
and  its  parts,  nests,  and  eggs  from  taking 
and  trade  while  it  is  under  United  States 
jurisdiction,  but  not  when  in  the 
Caribbean  or  South  American  wintering 
grounds.  The  roseate  tern  is  a  state- 
listed  species  in  Florida  and 
Massachusetts  (threatened)  and  in  New 
York  and  Connecticut  (endangered), 
which  provides  some  protection  from 
take  and  transport  but  these  States' 
laws  provide  no  protection  of  the 
habitat  itself.  Although  its  current  major 
nesting  islands  in  the  Northeast  are 
somewhat  protected,  pressure  from 
human  encroachment  and  nesting  gulls 
limits  any  opportunity  for  expansion  or 
shift  to  new  or  former  sites.  The  current 
protection  of  colonies  is  ahnost  entirely 
by  volunteer  private  interests  that  are 
self-funded  and  without  long-term 
institutional  commitment,  l^e 
Endangered  Species  Act  offers 
additional  possibilities  for  increased 
protection  and  management  of  the 
nesting  habitat  for  the  bird. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
previously  noted,  the  displacement  of 
roseate  terns  from  their  traditional 
colonies  by  gulls  has  been  the  major 
factor  in  reducing  the  number  of  nesting 
colonies  in  northeastern  North  America, 
if  not  in  reducing  the  population  as  well. 
The  increase  of  gidls  is  primarily 
attributed  to  an  increased  food  base 
provided  by  human  garbage  at  landfills. 
Survival  of  young  gulls  in  the  critical 
first  winter  is  greatly  enhanced  by  the 
abundant  food  source.  In  order  to  make 
more  nesting  habitat  available  for  the 
terns,  it  may  be  necessary  to  reduce  or 
eliminate  gull  populations  at  some 
locations. 

The  roseate  tern  is  a  speciaUst  feeder 
on  small  schooling  marine  Hsh  that  it 
captures  by  diving  into  the  water.  In 
New  England.  American  sandlance 


(Ammodytes  americanus)  have 
comprised  80-100%  of  the  fish  eaten  by 
adults  or  fed  to  young  (Nisbet  1981a). 
This  Hsh  has  become  extremely  plentiful 
in  recent  years  and  may  account  for 
relatively  high  reproductive  success 
among  the  terns.  In  other  places  the 
terns  feed  on  other  small  hsh.  They  may 
fly  up  to  10  kilometers  (6  miles)  from 
nesting  areas  to  favored  feeding  areas 
(ibid).  However,  if  conditions  that  now 
sustain  the  high  number  of  sandlances 
in  the  major  tern  area  change  and  fish 
populations  dwindle,  the  roseate  terns 
may  become  subject  to  considerable 
stress. 

The  Service  has  carefully  assessed  the 
best  scientiHc  information  available 
regarding  the  past  present  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  population  of  roseate  terns 
that  nest  in  northeastern  North  America 
as  endangered.  The  small,  reduced 
population  that  nests  within  a 
constricted  range,  at  only  a  few  sites, 
and  with  nearly  60%  of  the  population 
confmed  to  one  small  island  off 
southeastern  Massachusetts,  warrants 
endangered  rather  than  threatened 
status.  If  gulls  are  allowed  to  take  over 
the  few  major  nesting  islands,  this  tern 
will  be  in  danger  of  becoming  extirpated 
from  the  contiguous  United  States. 

An  additional  preferred  action  is  to 
list  as  threatened  the  nesting  population 
of  the  Caribbean  (including  the  Virgin 
Islands,  Puerto  Rico  [Culebra],  and 
Florida  [Dry  Tortugas  and  Florida 
Keys])  and  all  wintering  birds  in  the 
Western  Hemisphere.  On  the  wintering 
grounds  in  this  Hemisphere,  the 
Northeastern  and  Caribbean  nesting 
populations  are  very  probably  uniformly 
mixed.  Protection  can  be  extended  to 
these  terns  while  wintering  to  prevent 
their  being  imported  into  the  U.S., 
although  imports  are  not  now  taking 
place,  and  none  are  expected. 
Threatened  status  would,  therefore, 
cover  all  roseate  terns  in  the  Caribbean, 
regardless  of  their  origins. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  This 
determination  has  been  made  since  it  is 
felt  that  such  a  designation  would  not  be 
beneficial  to  the  species  (50  CFR  424.12). 
Terns  can  be  disturbed  on  nesting 
islands  by  unknowing  members  of  the 
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public  who  D^jfat  be  attracted  to  the 
colony  locatkm  by  the  pabHcation  of 
maps  and  othv  infomation.  Most 
existing  nestfaig  colonies  of  the  roseate 
tem  in  U.S.  jurisdiction  are  on  lands  that 
are  owned  and  protected  by  Federal. 
State  or  local  govenunent  agencies,  *dio 
have  already  been  notified  of  the  terns' 
locations.  No  other  notification  benefits 
would  accrue. 

Avaflable  Conservatian  Maasmes 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  includes  recognition, 
recovery  actions,  requirements  for 
Federal  protection  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State 
(incL  Puerto  Rico  and  Virgin  Islands), 
and  local  governments  and  private 
agencies,  groups  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  S^vice  following  listing. 
The  protection  required  of  Federal 
agencies  and  the  proUbitions  against 
taking  and  harm  are  discussed,  in  part 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  (see  revision  at  51  FR 19926. 
June  3, 1986).  Section  7(a)(4)  requires 
Federal  agencies  to  confer  bifoimally 
with  the  Service  on  any  action  that  is 
hkely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
Usted  subsquently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  ftmd,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  Federal  involvement  is 
expected  or  known  that  is  likely  to 
adversely  affect  this  species  and  no 
critical  habitat  is  proposed  to  be 
designated. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  trade  prohibitions 


and  exceptions  that  apply  to  all 
endangered  or  threatened  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdictions  of  the  United  States  to 
take,  import  or  export  ship  in  interstate 
commerce  m  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell  defiver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  state 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  or  threatened  wildlife 
species  under  certain  circumstancs. 
Regulations  governing  permits  are  at  50 
CFR  17.22, 17.23,  and  17.32.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  mcidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered,  if  such 
relief  were  not  otherwise  available. 
Because  the  roseate  tem  already  is 
protected  fitmi  trade  under  the 
Migratory  Bird  Treaty  Act,  hardship 
permits  are  not  expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  oommercial  trade,  or 
other  releveint  data  concerning  any 
threat  (or  lack  thereof)  to  the  roseate 
tem  [Stema  dougallii  dougallii)  in  the 
Western  Hemisphere; 

(2)  The  location  of  any  additional 
colonies  of  the  roseate  tem  in  the 
Westem  Hemisphere  and  the  reasons 
why  any  habitat  should  or  could  not  be 
determined  to  be  critical  habitat  as 
provided  by  Sectfan  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  roseate  tem. 


Final  promulgation  of  the  regulation, 
on  Sterna  dougallii  tfougaWi  will  take 
into  consideration  the  comments  and 
any  additional  infonnatian  received  by 
the  Service,  and  such  communications 
may  lead  to  adoption  of  a  final 
regulation  that  differs  fiom  this 
proposal. 

The  Endangered  %>ecies  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  vritidn 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Sovice,  One  Gateway 
Center,  Suite  700,  Newton  Comer, 
Massachusetts  02158. 

National  Environmeotal  Pn^cy  Act 

The  Fish  and  Wildlife  service  has 
determined  that  an  Bavironmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  oodining  the 
Service's  reasons  for  this  determination 
was  published  in  die  Federal  Register  cm 
October  25, 1983  (48  FR  49244). 
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The  pnaary  airthora  of  diii  prDp«Med 
rule  are  Viaifk  Amkean  and  Boger 
Hogam  U,S.  Fiak  and  Widlife  Serrice, 
One  Catawray  Center,  State  70B,  Newton 
Comer,  Masaachuaette  (KISB  (8^17/966- 
5100  or  FTS  a9-gai»fSZ9-^7B}. 

List  of  Sub^sdaiB  50  CFR  Pad  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammalg.  Plants 
(agriculture). 
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PART  17-{ 
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Aeoacdingly.  it  ■  heiekjr  proposed  to 
amend  Pot  17,  Idirhnptrr  B  of  Chapter 
I,  Tide  50  oi  the  CodB  of  Pfedenl 
Regnlationa,  as  set  fnr&  heknv: 

1.  The  ati^rantjr  ettatioB  for  Pmi  17 
contiRoes  to  reed  as  Mhrws: 

Autfaodty- Pab- 1>  83-2as.  V  Stat  sat  Pub. 
L  94-358. 90  SUt  911;  Pub.  L.  OS-Ul.  92  Stat 
3751:  Pab.  L  9&-lSBi.  93  StaL  1225;  Pub.  L.  97- 
304,  96  StaL  1411  (16  ILS.C  1531  et  seq). 

2.  H  is  proposed  to  amend  i  17.11(h} 
by  adding  the  foRowiag.  in  alpfaabetical 
order  under  BIRDS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

S  17.11 


(h)** 


Comnon  nsmo 


HMDfic  fwngo 


StMW  Whn 


riilii  ii  Spacal 

habitat  lutaa 


Tam. 


BvdK 


sittm  donetm  doi^m... 


Do.. 


ASanlic 


U.SJL  U^Oanttc  E 

NQkCaMda 

fflS.Q01. 

DBnnuafe. 


NA 


(foci. 
USA  VK  W.  FL] 
wttemnot  Mad 


Datta^  October  17.  una 
Susaal 


AssistatttSecretmryforFlsft  and  WiMfife  and 
Parks. 

[F»  Doe.  8»-2M0»  Filed  11-3-88;  8:45  amj 

aaiJMQCODE  4110-55-li 


50  CFR  Pact  17 


Palmetto^ 

AQCNCV:  Rak  mud  Wikttfe  Senricc 
Intenoc. 

Acnow:  Proposed  n^  

summary:  The  Servke  proposes  to 
deteiBine  a  Florida  palm.  Sabal 
miamienais  (Miami  palmalto^  to  be  aa 
endaogiBred  spedea  puraBant  to  the 
Eodangerad  Species  Ad  erf  1173,  as 
amended  (ActV  This  amaU,  traakless 
palmetto  is  carrmtly  laumm  {roan  «»ly 
two  sites  in  northern  Dade  County.  One 


site  is  in  a  Dade  Cotmty  pcrric  and  die 
oAer  is  pr»va*riy  owned.  Fewer  than  11 
plants  are  known  bxjm  die  wiM;  40-50 
plants  are  tn  enhivatiuu  at  a  botaoicat 
garden  in  Miami.  The  species  is 
threatened  by  the  continued 
urhanizatioB  of  the  Miami  area.  This 
rule  win  implemeot  the  Fedaral 
protection  and  recovery  proiuisioas 
afforded  by  the  Act  for  Sabal 
nu'aaiiaeai*. 


DATO:  CaaMaanta  from  a&  interested 
parties  mast  be  received  by  January  5, 
1987.  Public  hearing  requests  most  be 
received  by  December  19,  1960. 

ADOHESafS:  Comments  and  materials 
concemiag  this  pn^toaal  shoald  be  sex^ 
to  the  Field  Supervisor.  Eadaofesed 
Species  Fkld  Statioii.  V&.  Fish  Md 
Wilda£a  Setviis.  V47  Art  Usaaem 
Driven  JackaaaviUc.  rUxiibi  32aiV. 
Commeata  and  materia  received  witt 
be  available  fcw  puUic  inapectnn.  by 
appointment  durin§  aormal  business 
hours  at  the  above  address. 


RMt  FURTHER  MF0RMAT10N  COWTACT: 

David  f.  Wesley.  Endangered  Species 
Field  Supervisor,  at  the  above  address 
(telephone:  904/791-2580  or  FTS  946- 
25801. 

SUPatCMSMrARV  INFORMATKMe 

Background 

The  Miaan  pabaetto  is  a  memb«  of 
the  palm  fara%  (Arecaceae)  that  was 
first  GoHected  in  Coconet  Grove,  Detie 
Coimty,  Fkirida,  by  J.fC  Small  and  G.V. 
Nash  is  1901.  SmaD  sttbseqoendy 
collected  more  specfmens  of  diis  targe- 
fruited  dwarf  pafanette  at  MSami  and 
west  of  Kendal  in  Dade  County,  and  at 
Fort  Lauderdale  in  Broward  County 
(Zona  1983].  Small  (1903)  named  these 
plants  Sabal megacaipa  (Ch<^;unsn) 
Small.  hny*«B  tke  """"^  oa  SaJtoi 
adaaeoaii  vor  J  imegacarpo  Owpatan. 
Later,  Small  tlSSa)  wrote  that  "tke  exact 
position  in  the  genus  of  5.  adonsanin 
megacorpa  ...  is  ancertmn  .  .  .  We 
have  not  been  able  to  decide  whether  it 
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I»  coaqiedfic  with  S.  entonia  or  merely 
a  juvenile  condition  of  S.  palmetto." 

Zona  (1983)  conducted  a  taxonomic 
investigation  into  the  cabbage  palm 
[Saba] palmetto)  and  its  close  relative, 
the  scrub  palmetto  [Sabal  etonia)  in 
Florida.  He  concluded  that  these  two 
palmettos  are  distinct  species,  and  that 
Small's  palmetto  firom  southeastern 
Florida  is  in  most  respects  intermediate 
between  the  two  widespread  species, 
but  is  distinct  from  them  in  its  very  large 
fruits  and  seeds,  and  in  its  restriction  to 
Miami  rock  pinelands.  Consequently,  he 
recognized  these  plants  as  a  separate 
species,  as  Small  had  in  1903.  However, 
the  name  Sabal  megacarpa  is  a 
synonym  for  Sabal  etonia.  so  Zona 
(1983)  proposed  the  new  name,  Sabal 
miamiensis,  for  the  species. 

Sabal  miamiensis  has  no  above- 
ground  stem.  Its  fan-shaped  leaves  have 
petioles  40-60  cenUmeters  (16-24  inches) 
long  and  blade  segments  50-76 
centimeters  (20-30  inches)  long.  Each 
plant  has  3-6  yellow-green  leaves 
(similar  to  Sabal  etonia).  The  numerous 
small  flowers  are  borne  in  a  loose, 
horizontal  to  arching  panicle  with  three 
orders  of  branching  (similar  to  Sabal 
palmetto).  The  fruits  are  15-19 
millimeters  (O.ft-0.8  inches)  in  diameter 
(longer  than  either  Sabal  palmetto  or  S. 
etonia),  and  the  seeds  are  10-11 
millimeters  (roughly  0.4  inches)  in 
diameter  (greater  than  Sabal  palmetto 
or  S.  entonioa). 

The  habitat  of  this  plant  has  almost 
entirely  been  urbanized.  Only  two 
populations  are  presently  known,  one  in 
a  Dade  county  park  where  no  more  than 
eight  individuals  inhabit  a  sandy  area 
with  evergreen  scrub  oaks  (Roger 
Sanders,  Fairchild  Tropical  Garden, 
pers.  comm.,  April  22. 1988).  The  second 
site,  also  in  Dade  County,  had  many 
palmettos  but  is  now  being  converted  to 
a  housing  development.  Herbarium 
specimens  show  that  Sabal  miamiensis 
was  found  in  the  pine  rocklands  with 
south  Florida  slash  pine  and  dwarfed 
cabbage  palms  (Zona  1985),  but  the 
Miami  palmetto  was  very  likely 
restricted  to  sandy  sites  in  the  pinelands 
(R.  Sanders,  pers.  comm.,  1986).  like  the 
federally  listed  endangered  species, 
Polygala  smallii,  which  has  a  similar 
geographic  range  (Krauss  1980). 
Specimens  collected  by  George  Avery 
(Zona  1985)  and  Avery's  field  notes  (R. 
Sanders,  pers.  comm.,  1986)  indicate  that 
Sabal  miamiensis  is  very  rare.  Avery 
collected  extensively  throughout  south 
Florida,  including  Everglades  National 
Park,  but  collected  or  noted  the  plant  at 
only  three  sites.  One  of  these  sites  has 
been  destroyed. 

Dr.  W.  Judd  (associate  professor. 
University  of  Florida)  verbally  notified 
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the  Service  of  the  status  of  the  Miami 
palmetto  in  early  1985.  On  May  30, 1985. 
the  Service  distfibuted  to  botanists  and 
agencies  in  Florida  a  list  of  endangered, 
threatened,  and  candidate  plants  that 
contained  several  potential  new 
candidates  for  listing,  including  the 
"Miami  palmetto,"  and  solicited 
comments  from  the  recipients.  Dr. ). 
Popenoe  (Director.  Fairchild  Tropical 
Garden)  responded  that  the  plant  could 
be  made  a  category  I  candidate  (a 
species  for  whidi  sufficient  biological 
information  is  available  to  support 
listing)  when  a  description  of  the  species 
appeared  in  print.  Judd  responded  in 
writing  that  the  palemtto  was 
"extremely  endangered"  and  provided 
additional  biological  information.  Based 
on  these  comments,  on  additional 
information  provided  by  Dr.  R.  Sanders 
(pers.  comm.,  19«5, 1986),  and  on  the 
published  description  of  Sabal 
miamiensis  by  Zona  (1985),  the  Service 
is  proposing  to  list  the  Miami  palmetto 
as  endangered. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Sabal  miamiensis  Zona 
(Miami  palmetto)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  In  the  early 
twentieth  century,  Sabal  miamiensis 
was  collected  in  pinelands  of  the  south 
Florida  limestone  ridge  from  Fort 
Lauderdale  (Broward  County)  south  to 
Miami  and  west  of  Kendal  (Zona  1985). 
Conversion  of  pinelands  to  residential 
and  commercial  uses  began  in  the  early 
twentieth  century  and  accelerated  after 
1930.  Hemdon  (1984)  estimated  that  98 
percent  of  the  Dade  County  pinelands 
outside  of  Everglades  National  Park  had 
been  destroyed  by  1984.  Sabal 
miamiensis  is  presently  known  from 
only  two  sites:  a  County  park  in  the 
northern  part  of  Dade  County,  where  six 
to  eight  plants  are  known,  and  along  a 
fence  at  the  edge  of  a  construction  site, 
also  Dade  County,  where  only  three 
plants  survive  out  of  what  had  been  a 
sizeable  population  (R.  Sanders,  pers. 
comm..  1988).  A  ntarby  site  where 
George  Avery  collected  the  palmetto  is 
now  the  Bayshore  campus  of  Florida 
International  University,  and  the 


original  vegetation  lias  been  destroyed. 
Other  collection  sites  have  also  been 
lost  to  urbanization. 

B.  Overutilizationfor  commercial, 
recreational,  scientific,  or  educational 
purposes.  Sabal  mitmtinesis  is  so  limited 
in  distribution  and  population  size  that 
scientific  or  other  ctdlecting  could  cause 
the  species  to  becoi^e  extinct  in  the 
wild.  Palms  are  commonly  used 
landscape  plants.  Over-collecting  and 
vandalism  could  become  problems  if  the 
locations  of  the  plants  were  to  be 
publicized. 

C.  Disease  or predation.  Not 
applicable  to  Sabal  miamiensis. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  At  the  present 
time,  no  State  or  Federal  laws  protect 
Sabal  miamiensis. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Because  only  9  to  11  plants  of  Sabal 
miamiensis  are  known  to  exist  in  the 
wild,  and  3  of  these  are  on  a  site  that 
will  soon  be  destroyed,  the  species  is 
highly  vulnerable  to  any  disturbance  or 
natural  disaster. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  diis  evaluation,  the 
preferred  action  is  to  list  Sabal 
miamiensis  as  endangered.  Only  a  few 
individuals  are  known  to  exist  at  two 
sites.  Nearly  all  of  the  original  habitat  of 
this  species  has  been  destroyed,  so  there 
are  few  sites  within  its  historic  range 
where  new  populations  could  be 
estabUshed.  The  Service  judges  that  this 
species  is  in  danger  of  extinction  in  the 
remnants  of  its  former  range.  Critical 
habitat  is  not  proposed  for  Sabal 
miamiensis  for  reasons  discussed  in  the 
next  section. 

Critical  Habitat  | 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat, of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatoied.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Sabal  miamiensis  at 
this  time.  This  species  inhabits  only  two 
sites,  both  In  urban  Miami,  where  the 
plants  could  easily  be  collected  and/or 
vandalized.  Palms  are  also  commonly 
desired  plants  for  landscape  purposes. 
Publication  of  critical  habitat  maps  in 
the  Federal  Register  vM>uld  increase  the 
likelihood  of  such  activities.  The  Miami 
palmetto  occurs  only  on  land  owned  by 
private  individuals  or  by  local 
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govermDeaU.  AU  involved  parties  and 
landowners  will  be  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat.  Therefore, 
designation  of  critical  habitat  would  be 
of  no  benefit  to  this  species.  For  these 
reasons,  the  Service  finds  that 
dea^ating  critical  habitat  for  Sabal 
miamiensis  is  not  pnident. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
collecting  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementating 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  (see  revision  at  51  FR 19926:  June  3, 
1986).  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequenUy,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Since  the  presently  known 
sites  for  Sabal  miamiensis  are  on  land 
owned  by  private  individuals  or  local 
governments,  there  will  be  no  effect 
from  the  above  requirement  unless  the 
private  landowners  or  local 
governments  require  some  Federal 
action  for  their  activities,  such  as 
funding  or  issuance  of  permits. 


Tke  Act  and  its  knpleiiienluig 
rfgnftatiam  fiomd  at  50  CFR  17.61.  YfJO, 
and  17.63  set  fetA  a  aeries  of  geaerst 
trade  prohit»lians  and  exc^tioBs  tkat 
apply  to  all  endangered  plants,  llicse 
prohibitiona.  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export  an 
endangered  plant  transport  it  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  Sabal  miamiensis  is 
extremely  rare  in  both  the  wild  and 
cultivation.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office.  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  (703/235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
govenmiental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal  are  hereby  soUcited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Sabal 
miamiensis; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
range  and  habitat  of  this  species  and 
their  possible  impacts. 

Final  promulgation  of  the  regulation 
on  Sabal  miamiensis  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 


lead  to  adoption  of  a  final  reguhtfion 
that  (fiSen  from  this  proposal. 

The  Eadasgered  Species  Act  provides 
for  a  pablic  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  anH 
addressed  to  the  Field  Seperriaor, 
Endangered  Species  Field  Station,  U.S. 
Fish  and  Wildlife  Service.  2747  Art 
Muaeum  Drive,  {ackaonvilLe.  norida 
32207. 

National  Environmental  Policy  Act 

The  Fish  and  WadKfe  Service  has 
determined  that  an  Environmeata) 
Assesameat,  aa  defiaied  vaia  die 
authority  of  the  national  Envirowaeittal 
Policy  Act  of  1989.  need  not  be  prefiared 
in  connection  with  reflations  adapted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  ontiining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  29244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17-4AMENDEO] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


I 
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Authority:  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751:  Pub.  L  9fr-isg.  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.). 


2.  It  is  propoeed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Arecaceae,  to  the 
list  of  Endangered  and  Threatened 
Plants: 


§17.12    EndangfXand 
plants. 


(h)* 


Species 


Soentific  neme 


^«»c«c— »    rum  family: 
Subm  mt^nnnsis 


Common  name 


Hislonc  range 


Statu* 


WhenMKl 


Critical 


Special 
nilet 


Miami  palmetto uSA  (FL) 


^4A 


Dated:  October  17. 1986. 
SuMa^ecce. 

'^uty  As^stpnt  Secretary  for  Fish  and 
Wildlife  ana1>arks 
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Notices 
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This  aection  o»  the  FEDERAL  REGfSTEfl 
contains  docunantt  othof  tban  rutes  or 
proposed  wIm  that  are  applicabto  to  ttM 
public.   Notices  o{  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delega&ons  of 
authority,  filing  of  petitions  and 
applications  and  agerKy  statements  of 
organization  and  Ibnctions  are  examptes 
of  docunoent*  appearing  in  this  section. 


ACTION 

Membars  of  Performance  Review 
Board 

agency:  action. 

action:  Revision  of  Ust  oi  peiformaiice 
review  board  positions. 

summary:  action  pablisbes  the 
revised  list  of  peeiliaDft  which  concise 
the  Perfocmaace  Review  Board 
established  by  ACTION  under  Ihe  CivU 
Service  Reform  Act 

FOR  nmniEB  iNroniATioii  contact: 
Thonas  R.  Hylaod,  Actii^  Diiector  of 
PecsoDoel  ACTION,  80ft  Cooaecticet 
Avenue  NW.,  Washington.  DC  2052S 
(202)  634-823a 

SUPPIXMBVTARY  INFORMATION:  The  Chol 
Service  Reform  Act  of  1978  (CSRA), 
which  created  the  Senior  Execmtive 
Service  (SES).  requires  that  each  agiency 
estabfish  one  or  more  performance 
review  boards  to  review  and  evahiate 
the  mitial  cqipraisal  of  a  senior 
executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  appointing 
authority  concerning  the  performance  of 
the  senior  executive. 

The  positions  listed  below  wiU  serve 
as  members  on  the  ACTION 
Performance  Review  Board: 

1.  Deputy  Elector,  ACTION.  Chairman 

2.  Associate  Director,  Domestic  and 
Anti-Poverty  Operations.  ACTION 

3.  Associate  Director,  Office  of 
Management  and  Budget  ACTION 

4.  Assistant  Director  for  Financial 
Management,  ACTION 

5.  Directs,  Office  of  International 
Energy  Analysis,  Department  of 
Energy 

6.  General  Counsel,  ACTION 

7.  Director,  Division  of  Program 
Management  and  Assessment, 
Department  of  Energy 


Issued  in  Washington.  DC  on  October  6, 
1986. 

Donna  M  AlvaradA, 

Director.  ACTION. 

[FR  Doc  86-248a7  Filed  ll-3-8«(  &46  am} 
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Schedule  for  Awarding  Senior 
Execttttve  Service  Peifmi  nance 
Awarda  (Bonuaes) 


agency:  ACTION. 
action:  Notice. 


SUMMARY:  Notice  is  hereby  given  to  the 
schedule  for  awarding  Senior  Executive 
Service  bonuses. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  R-  Hyland,  Acting  Director  of 
Personnel,  ACTION,  806  Connecticut 
Avenue.  NW.,  Washington,  DC  20525 
(202)  094-9230. 

SUPPLEMENTARY  INFORMATION:  Office  of 
Personnef  Management  GuideKnes 
require  iStat  each  agency  publish  a 
notice  in  tfw  PeJeial  Regnter  of  the 
agency's  adietMe  for  awardnig  Senior 
Executive  Service  bomses  at  least  14 
days  prior  to  die  diate  on  which  the 
awards  wiM  be  pud. 

Schednle  Soa  Awarding  Senior 
Executive  Scrvios  boautes:  ACTION 
inteiKk  to  award  Senior  Execotive 
Service  boauses  fae  Ute  1985-1986  ratii^ 
cycle.  Payouto  will  occw  b^ore 
Deceaaber  31, 19a&  Issued  in 
Washington.  DC  on  October  8. 1986. 
Doana  M.  Alvando, 
Director,  ACTION. 

[FR  Doc.  86-24ne  Filed  ll-3-8e(  8:45  ami 
BiLUHacoaE< 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

Advisory  Committee  Meeting 

Pursuant  to  provisions  of  section 
10{a)(2>  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  a  notice 
is  hereby  given  of  the  folkiwing 
committee  meeting. 

Name:  National  Conunission  on  Dairy 
Policy. 

Time  and  date:  9:00  a.m.,  November  20, 
1966. 

Place:  Room  104-A,  Administration 
Building,  United  States  Department  of 
Agriculture.  Independence  Avenue  SW., 
Washington,  DC  20250. 


Status:  Opeo. 

Matters  To  Be  Considered:  The 
meeting  is  expected  to  consider 
organizational  business  including  the 
election  of  a  chairperson  and  other 
ofHcers  of  the  Coflunission;  and 
discussion  of  matters  in/'liiHing  rules  for 
Commission  procedures,  the  placement 
of  offices  and  sta&  and  the  financing  of 
Commission  activities. 

Written  Statemenis  May  be  Fifed 
Before  or  After  the  Meeting  With: 
Contact  person  named  below. 

Contact  Person  for  More  Information: 
Mr.  Floyd  Gaibler,  Assistant  to  the 
Secretary,  Office  of  the  Secretary, 
United  States  Department  of 
Agricuhure,  Washington.  DC  20250. 
(202)  447-3631. 
William  T.  Manley, 

Deputy  Adnmistrator,  Marketing  Programs, 
Agricuibirai  Marketing  Service,  U.S. 
Departntettt  of  Agriculture. 

October  29.  IMS. 

[FR  Doc.  86-24872  ffled  11-3-88:  8:45  am] 
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Forest  Service 

Hert>icide  Use  for  Weed  Control; 
Deerlodge  Natioaai  Foreat,  Butte, 
Montana;  krtent  To  Prepare  an 
Environmental  bnpact  Statement 

The  Department  of  Agriculture,  Forest 
Service  wiH  prepare  an  environmental 
impact  statement  for  a  proposal  to  use 
herbicides  to  control  noxiotts  weeds  on 
the  Deerkxlge  National  Forest. 

A  range  of  alternatives  wiQ  be 
considered  including  alternate  methods 
of  weed  control  and  a  no  action 
alternative. 

Federal,  state,  and  local  agencies; 
other  individuals;  and  organizations 
who  may  be  interested  in  or  affiected  by 
the  decision  will  be  invited  to 
participate  in  the  scoping  process.  The 
process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be  analyzed 
in  depth. 

3.  Elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  envionmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment 
of  responsibilities. 


Frank  Salomonsen,  Forest  Supervisor, 
Deeriodge  NatioRal  Forest,  Butte, 
Montana  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
five  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  January,  1987.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  March, 
1987. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Frank  Salomonsen,  Deeriodge 
National  Forest,  Butte.  Montana  59701, 
by  December  8, 1986. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Dave  Ruppert,  Soil 
Scientist,  Deeriodge  National  Forest, 
phone  406-496-3368. 

Dated:  October  28, 1988. 
Frank  Salomonseii, 
Forest  Supervisor. 

(FR  Doc.  88-24915  Filed  11-3-86:  8:45  am] 
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Land  and  Resource  Management  Plan; 
Eldorado  National  Forest,  El  Dorado, 
Placer,  Amador,  and  Alpine  Counties. 
CA;  Environmental  impact  Statement; 
Extension  of  Comment  Period 

The  public  comment  period  for  the 
Eldorado  National  Forest  proposed  Land 
and  Resource  Management  Plan  and 
Draft  Environmental  Impact  Statement 
is  being  extended.  Comments  must  now 
be  postmarked  by  January  10, 1987. 

This  amends  the  Notice  of 
Availability  published  in  the  Federal 
Register  of  August  29, 1986  (51  FR 
30910). 

The  former  due  date  was  November 
27,1986 

For  further  information  contact:  Gary 
Bilyeu.  Forest  Planning  Officer,  Eldorado 
National  Forest,  100  Fomi  Road.  Placerville. 
California  95667;  telephone  (916)  622-5081. 

Dated:  October  27. 1986. 
iMald  N.  Hutchins, 
Forest  Supervisor. 

[FR  Doc  86-24864  Filed  11-3-86;  8:45  am] 
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DEPARTME»IT  OF  COMMERCE 

National  Bureau  of  Standards 

[Docket  Na  6011»-«17S] 

Federal  information  Processing 
Standards  Putillcation  125;  MUMPS; 
Approval 

AOENCV:  National  Bureau  of  Standards, 
Commerce. 


ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  (Secretary)  has  approved  the 
programming  language  MUMPS  as  a 
Federal  Information  Processing 
Standard  (FIPS).  This  standard  adopts 
the  American  National  Standard  for 
MUMPS,  ANSI/MDC  Xll.1-1984,  and 
will  be  published  as  FIPS  Publication 
125.  This  FIPS  is  added  to  the  family  of 
FIPS  programming  languages,  which 
includes  Ada,  Minimal  BASIC,  COBOL 
FORTRAN,  and  Pascal. 


summary:  On  March  28, 1986,  notice 
was  published  in  the  Federal  Register 
(51  FR  9237)  that  a  FIPS  for  MUMPS  was 
being  proposed  for  Federal  use. 

The  written  ccmimenfs  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NBS. 
On  the  basis  of  this  review,  NBS 
recommended  that  the  Secretary 
approve  the  standard  as  a  FIPS  and 
prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
Herbert  C.  Hoover  Building.  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 

This  approved  FIPS  contains  two 
portions:  (1)  An  announcement  portion 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  FIPS,  and  (2)  a 
specifications  portion  which  deals  with 
the  technical  requirements  of  the  FIPS. 
Only  the  announcement  portion  of  the 
standard  is  provided  with  this  notice. 

ADDRESS:  Interested  parties  may 
purchase  copies  of  this  FIPS,  including 
the  technical  specifications  portion, 
from  the  National  Technical  Information 
Service  (NTIS).  Specific  ordering 
information  from  NTIS  is  set  out  In  the 
Where  to  Obtain  Copies  section  of  the 
announcement  portion  of  the  FIPS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mabel  Vickers,  Center  for 
Programming  Science  and  Technology. 
Institute  for  Computer  Science  and 
Technology,  National  Bureau  of 
Standards,  Gaitharsburg,  MD  20899, 
(301)  921-2431.      ' 


Dated:  October  28, 1086. 
Ernest  Ambler, 

Director 

Federal  Information  Processing 
Standards  Publication  125 

Announcing  the  Standard  for  MUMPS 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Pub.  L.  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR  12315, 
dated  May  11, 1973),  and  Part  6  of  Title 
15  Code  of  Federal  Regulations  (CFR). 

1.  Name  of  Standard.  MUMPS  (FIPS 
PUB  125). 

2.  Category  of  Startdard.  Software 
Standard,  Programming  Languages. 

3.  Explanation.  This  publication 
announces  the  adoption  of  American 
National  Standard  for  Information 
Processing  Systems  Programming 
Language  MUMPS,  ANSI/MDC  Xll.1- 
1984,  as  a  Federal  Information 
Processing  Standard  (FIPS).  The 
American  National  Standard  specifies 
the  form  and  meaning  of  program  units 
writtin  in  MUMPS.  The  purpose  of  the 
standard  is  to  promote  portability  of 
MUMPS  programs  for  use  on  a  variety  of 
data  processing  systems.  The  standard 
is  used  by  implementors  as  the 
reference  authority  in  developing 
language  processors:  and  by  other 
computer  professionals  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  the  language. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology). 

6.  Cross  Index.  American  National 
Standard  for  Information  Systems 
Programming  Language  MUMPS,  ANSI/ 
MDC  Xll.1-1984. 

7.  Related  Documents.  • 

a.  Federal  Information  Resources 
Management  Regulation  201-8.1,  Federal 
ADP  and  Telecommunications 
Standards. 

b.  Federal  Information  Processing 
Standards  (FIPS)  Publication  29, 
Interpretation  Procedures  for  Federal 
Information  Processing  Standard 
Programming  Languages. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 

'  Refers  to  most  recent  retrision  of  FIPS  PUBS. 
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permit  Federal  departments  and 

agencies  to  exercise  more  effective 

control  over  the  production, 

management,  and  use  of  the 

Government's  information  resources. 

The  primary  objectives  of  Federal 

programming  language  standards  are: 

— To  encourage  more  effective 
utilization  and  management  of 
programmers  by  insuring  that 
programming  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of 
progranmier  re-training; 

— To  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  (^  high  level 
programming  languages; 

— ^To  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  difTerent  computer 
systems,  including  replacement 
systems;  and 

— To  protect  the  existing  software 
assets  of  the  Federal  Government  by 
insuring  to  the  maximal  feasible 
extent  that  Federal  programming 
language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

Government-wide  attainment  of  the 
above  objective  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  speciHcations. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  MUMPS  is  one  of 
the  high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
MUMPS  is  suited  for  the  following 
applications: 

— Those  involving  the  creation  and 
manipulation  of  string-oriented  or 
text-oriented,  hierarchically  organized 
collections  of  data; 

— Those  requiring  interactive  data 
management; 

— Those  traditionally,  but  not 
exclusively,  in  medical,  health-service 
and  related  administrative  systems. 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— The  application  or  program  is  under 
constant  review  for  updating  of  the 
speciHcatJons,  and  changes  may  result 
frequently. 


— ^The  application  ts  being  designed  and 
programmed  centrally  for  a 
decentralized  system  that  employs 
computers  of  different  medies,  models 
and  configurations. 

— ^The  program  will  or  might  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initially  written. 

— The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation  and 
intelligibility  can  be  obtained  through 
the  use  of  this  high  level  language 
regardless  of  interchange  potential. 

— ^Tfae  program  is  or  is  likely  te  be  used 
by  organizations  outside  the  Federal 
Government  (i.e.,  State  and  local 
goveniments,  and  others). 

c.  Nonstandard  languEige  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  nonstandard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 
make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  report  generation,  database 
management,  or  text  processing 
languages.  The  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  data  integrity,  and  the 
potential  for  data  sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
generators.  However,  if  the  final  output 
of  a  program  is  a  MUMPS  source 
program,  then  the  resulting  program 
should  conform  to  the  conditions  and 
specifications  of  FIPS  MUMPS. 

10.  Specifications.  FIPS  MUMPS 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  for  Information 
Systems  Programming  Language 
MUMPS,  ANSI/MDC  Xll.1-1984. 

ANSI/MDC  Xll.1-1984  specifies  the 
form  of  a  program  writtin  in  MUMPS, 
the  formats  of  data  for  input  and  output, 
and  semantic  rules  for  program  and  data 
interpretation.  The  standard  does  not 
specify  the  results  when  the  rules  of  the 
standard  fail  to  establish  an 
interpretation,  the  means  of  8uper\'isory 
control  of  programs,  or  the  means  of 
trarrsforming  programs  for  processing. 

11.  Implementation.  The 
implementation  of  FIPS  MUMPS 
involves  three  areas  of  consideration: 
acquisition  of  MUMPS  processors. 


interpretation  of  FS>S  MUMPS,  and 
validation  of  MUMPS  processors. 

11.1  Acquisition  of  MUMPS 
Processors.  This  pubUcation  is  effective 
May  1, 1987.  MUMPS  processors 
acquired  for  Federal  use  afier  this  date 
should  implement  FIPS  MUMPS. 
Conformance  to  FIPS  MUMPS  should  be 
considered  whether  MUMPS  processors 
are  developed  internally,  acquired  as 
part  of  an  ADP  system  procurement, 
acquired  by  separate  procurement  used 
under  an  ADP  leasing  arrangement,  or 
specified  for  use  in  contracts  for 
programming  services. 

A  transition  period  provides  time  for 
industry  to  produce  MUMPS  processors 
conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  one  (1)  year 
thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  effective  date;  however,  a  MUMPS 
processor  conforming  to  FLIPS  MUMPS, 
if  available,  may  be  acquired  for  use 
prior  to  the  effective  date.  If  a 
conforming  MUMPS  processor  is  not 
available,  a  MUMPS  processor  not 
confomung  to  FIPS  MUMPS  may  be 
acquired  for  interim  use  during  the 
transition  period. 

11.2  Interpretation  of  FIPS  MUMPS. 
NBS  provides  for  the  resolution  of 
questions  regarding  FIPS  MUMPS 
specifications  and  requirements,  and 
issues  official  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
FIPS  MUMPS  should  be  addressed  to: 
Director,  Institute  for  Computer  Science 
and  Technology,  Attn:  MUMPS 
Interpretation,  National  Bureau  of 
Standards,  Gaithersburg.  MD  20899. 

11.3  Validation  of  MUMPS 
Processors.  The  National  Bureau  of 
Standards  is  investigating  methods  for 
providing  validation  services  for  FIPS 
MUMPS.  For  more  information  contact: 
Director,  Institute  for  Computer  Science 
and  Technology.  Attn:  FIPS  MUMPS 
Validation,  National  Bureau  of 
Standards,  Gaithersburg.  MD  20899. 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  docimient  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  123 
(FIPSPUB 125),  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

|FR  Doc.  24860  Filed  n-3-86;  6:45  am] 
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HariM  Mamraalv  AppUcaflon  for 
Permiti;  Dr.  Louto  IL  HMman  [P166C] 

Notice  is  hereby  give  tfiat  an 
Applicant  has  ap^ied  in  doe  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Proteclioii  Act  of  1972  (16  U5.C.  1361- 
1407).  the  Regulations  Governing  the 
TakiBg  and  In^mrting  of  Marine 
Muaawb  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  National 
Marine  Fiaheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant: 

a.  Name:  Dr.  Louis  M.  Herman. 

b.  Address:  Kewalo  Basin  Marine 
Mammal  Laboratory,  University  of 
Hawaii  at  Manoa.  1129  Ala  Moana 
Kvd..  Honolulu.  HI  96814. 

2.  Type  of  Permit  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Humpback  whales 
(Megaptera  novaeangliae).  400  per  year. 

4.  Type  of  Take:  Harassment 

5.  Location  of  Activity:  All  Regions  of 
the  North  Pacific. 

6.  Period  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Re^ster,  the 
Secretary  of  CommaxK  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  apphcation  are  summaries  of 
those  of  the  Apphcant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Services. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  o^ces: 

Office  of  Protected  Species  and  Habitat 
Conservation.  National  Marine 
Fisheries  Service.  1625  Connecticut 
Avenue  NW..  Room  805  Washington. 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  300  South 


Ferry  Street,  Terminal  Island. 
California  90731-7415;  and 
Director,  Nortkwest  Region,  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way  NE..  BIN  C15700,  Seattle, 
Washington  98115. 

Dated:  October  27. 1986. 
Henry  R.  Beasley, 

Director,  Office  of  International  Fisheries 

National  Marine  Fisheries  Service. 

[FR  Doc.  86-24884  Filed  11-3-86;  8:45  amj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Requesting  PiMic  Comment  on 
Bilateral  TextilB  Consultations  With  ttie 
Government  of  the  People's  Republic 
of  China  Concerning  Cotton  Textile 
Products  in  Category  369  pL 
(Handbags) 


October  29, 1988. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  4, 
1988.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  • 

Background      ' 

On  August  28, 1986,  pursuant  to  the 
terms  of  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19, 1983.  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China,  the 
Government  of  the  United  States 
requested  consultations  concerning 
imports  into  the  United  States  of  cotton 
handbags  in  Category  369  pt  (only 
T.S.U.S.A.  numbers  706.3640  and 
706.4106),  produced  or  manufactured  in 
China  and  exported  to  the  United  States. 

A  summary  market  statement 
concerning  this  part  category  follows 
this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 19B2  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3,  1983  (48  FR  19924).  December  14, 
1983  (48  FR  5560r,  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397), 
June  28, 1984  (49  FR  26622),  July  16, 1984 
(49  FR  28754),  November  9, 1984  (49  FR 
44782),  and  in  Statistical  Headnote  5, 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1986). 


Anyone  wishing  to  comment  or 
provide  data  on  information  regarding 
the  treatment  of  tMs  part  category  under 
the  agreement  with  the  People's 
Republic  of  China,  or  on  any  other 
aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  these 
categories,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  William  H.  Houston  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC.  and  may  be  obtained 
upiMi  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
implementation  of  "Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Pursuant  to  the  terms  of  the  bilateral 
agreement  the  People's  Republic  of 
China  is  obligated  under  the 
consultation  proviston  to  limit  its 
exports  to  the  United  States  of  cotton 
handbags  in  Category  369  pt  during  the 
ninety-day  period  which  began  on 
August  28, 1986  and  extends  through 
November  26, 1988  to  1.838,267  pounds. 

The  People's  RepubHc  of  China  is  also 
obligated  under  the  bilateral  agreement, 
if  no  mutually  satisfactory  solution  is 
reached  during  consultations,  to  limit  its 
exports  to  the  United  States  during  the 
twelve  months  following  the  ninety-day 
consultation  period  (November  27, 1986- 
November  26, 1987)  to  5,283,545  pounds. 

The  United  States  Government  has 
decided,  pending  a  mutually  satisfactory 
solution,  to  control  imports  of  textile 
products  in  Category  369  pt.  exported 
during  the  ninety-day  period  at  the  level 
described  above.  The  United  States 
remains  committed  to  finding  a  solution 
concerning  this  part  category.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
the  People's  Republic  of  China,  further 
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notice  will  be  published  in  the  Federal 
Register. 

In  the  event  the  limit  established  for 
Category  369  pt.  for  the  ninety-day 
period  is  exceeded,  such  excess 
amounts,  if  allowed  to  enter,  shall  be 
charged  to  the  level  defined  in  the 
agreement  for  the  subsequent  twelve- 
month period. 

SUPPLEMENTARY  INFORMATION:  On 

December  30, 1985  a  letter  to  the 
Commissioner  of  Customs  was 
published  in  the  Federal  Register  (50  PR 
53182)  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  which  established 
restraint  limits  for  certain  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and 
exported  during  1986.  The  notice  which 
preceded  that  letter  referred  to  the 
consultation  mechanism  which  applies 
to  categories  of  textile  products  under 
the  bilateral  agreement,  such  as 
Category  369  pt.,  which  are  not  subject 
to  specific  ceilings  and  for  which  levels 
may  be  established  during  the  year.  In 
the  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice  a 
ninety-day  level  is  established  for 
handbags  in  Category  369  pt. 
WUliam  H.  Houston  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement— Category  369  Pt. — Cotton 
Handbags  From  China 

August  1986. 

Summary  and  Conclusions 

U.S.  imports  of  Category  369 — Cotton 
Handbags — from  China  during  the  year- 
ending  June  1986  were  4.7  million  pounds.  46 
percent  above  the  3.2  million  pounds 
imported  a  year  earlier.  Imports  for  the  first 
six  months  of  1986,  at  2.95  million  pounds, 
were  up  37  percent  from  the  same  period  in 
1985.  China  was  the  second  largest  supplier, 
accounting  for  38  percent  of  the  January-June 
1986  imports. 

The  U.S.  market  for  cotton  handbags  has 
been  disrupted  by  imports.  China's  position 
as  a  major  supplier  of  these  handbags  makes 
it  a  major  contributor  to  theU.S.  market 
disruption. 

Production  and  Market  Share 

U.S.  production  of  cotton  handbags 
continues  to  decKne.  Production  in  1964 
declined  10  percent  from  its  1983  level  and 
experienced  an  additional  11  percent  decline 
in  1985. 

The  U.S.  producers'  share  of  the  market  for 
domestically  produced  and  imported  cotton 
handbags  dropped  from  45  percent  in  1983  to 
36  percent  in  1984.  In  1985,  the  domestic 
producer  provided  27  percent  of  the  market. 

Imports  and  Import  Penetration 

U.S.  imports  of  Category  369 — Cotton 
Handbags  from  all  sources  increased  40 


percent  in  1985  to  a  record  level  11.2  million 
pounds.  Imports  for  the  first  six  months  of 
1986  were  7.7  million  pounds,  17  percent 
above  the  same  period  of  the  1985  level  of  6.6 
million  pounds. 

The  ratio  of  imports  to  domestic  production 
more  than  doubled  increasing  from  120.0 
percent  in  1983  to  276.5  percent  in  1985. 

Duty-Poid  Values  and  U.S.  Producers '  Prices 

Approximately  95  percent  of  Category 
369— Cotton  Handbag  imports  from  China 
during  January-June  1986  entered  under 
TSUSA  No.  706.3640— cotton  handbags  not  of 
pile  or  tufted  construction.  The  duty-paid 
landed  values  of  these  handbags  are  below 
the  U.S.  producers'  price  for  comparable 
handbags. 

October  29. 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  July  31, 1986;  pursuant 
to  the  Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  19, 1983, 
as  amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  November  4, 1986,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Category  369 
pt.,>  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  ninety-day  period  which  began  on 
August  28, 1986  and  extends  through 
November  26, 1986  in  excess  of  1.636,267 
pounds.* 

Textile  products  in  Category  369  pt.,  which 
have  been  exported  to  the  United  States  prior 
to  August  28, 1986  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  369  pt.,  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448  (b)  or  1484  (a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Faderal  Register  on  December  13. 1982  (47 
FR  5S709).  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14. 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4, 1884  (49  FR  13397),  June  28, 
1964  (49  FR  26622).  July  16. 1984  (49  FR  28754], 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  customs  should  construe 
entry  into  the  United  States  for  consumption 


■  In  Category  309.  only  TSUSA  numbers  706.3640 
and  706.4106. 

*  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  August  27, 1986. 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerio  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely. 
William  H.  Houston  III. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  86-24861  Filed  11-3-66;  8:45  amj 

MLUNQCOOE  SStO-OR-M 


AdHistment  of  an  Import  Umit  for 
Certain  Cotton  Textiles  Produced  or 
Manufactured  in  the  Arab  ReputMc  of 
Egypt 

October  30. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  5, 
1986.  For  further  information  contact 
Kathy  Davis,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  May  6, 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
16733),  which  announced  an  import 
restraint  limit  for  Category  313  (cotton 
sheeting),  among  others,  produced  or 
manufactured  in  Egypt  and  exported 
during  the  current  agreement  year  which 
began  on  January  1, 1986  and  extends 
through  December  31, 1986.  The  Bilateral 
Cotton  Textile  Agreement  of  December 
7  and  28, 1977,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  the  Arab  Republic 
of  Egypt,  under  the  terms  of  which  this 
limit  was  established,  also  includes 
provision  for  the  carryover  of  shortfalls 
from  the  previous  agreement  year  in 
certain  categories  (carryover).  Under  the 
foregoing  provision  of  the  bilateral 
agreement  and  at  the  request  of  the 
Government  of  the  Arab  Republic  of 
Egypt,  the  limit  established  for  Category 
313  is  being  increased  by  carryover  for 
goods  exported  during  the  twelve-month 
period  which  began  on  January  1, 1986 
and  extends  through  December  31, 1986. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175], 
May  3. 1983  (48  FR  19924),  December  14, 


i 


I 
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1963  (48  FR  65607).  December  30, 1983 
(48  FR  57584).  April  4. 1984  (48  FR 
13397).  June  28. 1984  (49  FR  26622],  July 
18. 1984  (48  FK  287M).  Noveaber  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
annotated  (1986). 
Ronald  L  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
October  30. 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissioner.  This  directive 
further  amends,  bat  does  not  cancel  the 
directive  issued  to  jraa  on  April  30. 1986  by 
the  Chairman.  Comnittee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton  textile  products,  produced  or 
manufactured  in  the  Arab  Republic  of  Egypt 
and  exported  during  198a 

Elfective  on  November  5. 1988.  the 
directive  of  April  30, 1986  is  hereby  further 
amended  to  ad(ust  the  previously  established 
limit  for  cotton  textiles  in  Category  313.  as 
provided  tinder  the  lemw  of  the  bilateral 
agreement  of  December  7  and  28. 1977,  as 
amended  and  extended:' 


Category 


313. 


I         Actuated  1986  limit ' 
t- . 

15,737.J71  vtiars  ysds 


-JJ!i?  "imiJl?*..""',.'***'  adjusted  to  account  lor  any 
■npoflsexportedatterDecember  31.  1986. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
excpptioa  to  the  rulemaking  provisions  of  5 
U.S.C.5S3<aKl). 

Sincerely, 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  86-24891  Filed  11-3-86:  8:4.5  am| 

WLUNQ  CODE  S510-OR-4I 


UMI 


Adjustment  of  Import  Restraint  Limits 
for  Certahi  Cotton,  Wool  and  IMan- 
Made  FHier  Textile  Products  Produced 
or  Manufactured  hi  Taiwan 

October  30, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  October  30, 

'  The  agreement  provides,  in  part,  that:  (1) 
Specific  hmitt  may  be  exceeded  during  the 
•greenent  year  by  designated  percentages:  (2) 
speciHc  limits  may  be  adjusted  for  carryover  and 
carryfonrard:  and  (3)  administrative  arrargemenls 
or  adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement 


198a  For  farther  informatkm  contact 
Kadiy  Oavis.  latemational  Trade 
Specialist,  Office  of  Textile  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background     | 

On  December  27. 1985,  April  30. 1988 
and  June  9. 1988  notices  were  published 
in  the  Federal  Register  (50  FR  52988.  51 
FR  18094. 51  FR  20675)  establishing 
specific  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Taiwan 
and  expoited  daring  the  twelve-month 
period  which  began  on  January  1, 1988 
and  extends  through  December  31, 1986. 
The  bilateral  ayeement  of  November  18, 
1982,  as  amended,  provides  for 
percentage  increases  in  certain 
categories  duriiig  an  agreement  year  for 
swing  and  shift,  provided  corresponding 
reductions  in  equivalent  square  yards, 
are  made  in  other  specific  limits  or 
sublimits  during  the  same  agreement 
year.  Pursuant  to  the  terms  of  the 
bilateral  agreement  the  import  restraint 
limits  established  for  Categories  310/ 
318.  313-315,  319,  320,  336.  338/339.  340- 
342,  345.  347/34&  353/354/653/654,  359- 
H,  360,  361.  383,  369-L,  433.  436,  444,  445/ 
446.  604,  611-613.  614-P,  631,  632.  633/ 
634/635,  636,  640-644,  647-650,  652,  659- 
B,  659-1,  659-S,  869-P,  670-H  and  670-U 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1986 
are  being  adjusted,  variously,  for  swing, 
shift  and  carryforward. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  adjust  the 
restraint  limits  previously  established 
for  these  categories. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.Sw^.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  PR  19924).  December  14 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedule  of  the  United  States  Annotated 
(1986). 

Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
October  sa  1986. 

Commissioner  of  Customs  Department  of  the 

Treasury. 
Washington.  DC  20229 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 


directives  lamed  to  yeu  on  December  23, 
1985.  April  24, 1986  and  June  4, 1988  by  the 
Chairman.  Commktea  for  the  Implementation 
of  Textile  AgreemeBtc.  coacatning  imports 
into  the  United  SUtea  of  certain  cotton,  wool, 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1986  and  extends 
through  December  31. 1986. 

Effective  on  October  30, 1986.  you  are 
requested  to  further  amend  the  directives  of 
December  23. 1985.  April  24. 1988  and  June  4. 
1986  to  adjust  the  previously  established 
limits  for  cottoa  wool  and  man-made  fiber 
textile  products  in  the  following  categories, 
as  provided  under  the  terms  of  the  bilateral 
agreement  of  November  18. 1982,  as 
amended: ' 


Categecy 


3tO/31S.. 

313 

314 

315 

319 

320 

336.._ 

338/339.. 

343 

341 

342 _., 

345 

347/348... 


353/354/653/654 . 

359-H»„ 

360 

361 _ 

363 

369-L< 

433 S., 

436 


445/446 

604 

611 

612 

613, _._ 

614-P» 

631 _.. 

632 

633 '634/635.. 


636 

640 

641 

642 

643 

644 

647 

648 

649 

650 

652 

Bs»a«.... 

659-1' 

65frS».... 
669-P».... 
67t>+l'».. 
670-L".. 


Adjusted  1986  tJmit' 


of    iwtiich 
489.764 


6.141.S0O  iquars  yards. 

47.524.434  square  yards. 

3.681.482  square  yards. 

30.137  J11  square  yards. 

14.941.188  square  yards. 

91.972,207  square  yards. 

86.887  dozen. 

701.858  dozen 

745.860  dozen 

387.946  dozen. 

201.730  dozen 

94.486  dozen. 

1.017.575  dozen 
not  more  Iha 
dozen  shall  be  m  Category 
347  and  not  more  tJian 
806.801  dozen  shall  be  m 
Category  348. 

107.063  dozen. 

3.582.071  pounds, 

841.697  numbers. 

1.060.696  numbers. 

12.965.265  nimbaw. 

2.579.877  pounds. 

12.716  dozen. 

4.614  dozen. 

15.527  dozen. 

134.600  dozea 

511.358  pounds. 

1.269.885  square  yards. 

10.37e.4S7  square  yards. 

30.905,503  squve  yards. 

15i7i244  square  yards. 

3.847.398  dozen  pairs. 

4.244,525  dozen  ptfrs. 

1,583530    dozen    o(    which 
not  more  than    1.028.960 
dozen  stiaR  be  In  Category 
833/634     and    not    more 
than  788.686  dozen  shall 
be  in  Category  635. 
330.389  dozen. 
3.266.979  dozen. 
742.908  doz»i 
618.160  dozen 
41,597  dozea 
175.422  dozen 
2.585.906  dozen 
8.293A18  dozen. 
S86.266  dozen. 
41.191  dozen. 
1.434.104  dozen. 
1,002.637  pounds. 
3.787.710  pounds. 
3.662.270  pounds. 
676.137  pounds. 
>2.3t0,ge9  pounds. 
r5.334J8e  pounds  ot  which 
no«  mors   than  3.472.553 

pounds      Shan      be      in 

TS.U.S.A.  number 

706.3415. 
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<  Tlw  agraeinenl  provktet.  in  pvt  Oat  (1)  SpacMic  Imitt 
or  subtnits  aim  to  •xoMdad  by  owttin  dMignali 
ages,   providail   a   oatraapomang   raducion   in 
aquara  yaidi  li  awla  in  OM  er  mcM 


aoMtnt 


subiimiia  during  ttw  tama  agraamarn  pariod:  (Q  eartain 

icacitic  limila  or  lubirnila  may  ba  incraaiad  ior  mryta'— ig 

(3)  tpaeaal  atiia  may  to  wpiad  la  oattain  i 

ad  an  aqiNl  amounl  in  aquara  yarda  i 

feom  iaggnalad  rUngoriia,  and  M  aaaaHaaMHi  aaraaga- 

menls  or  aUjualiiiaiiH  may  to  mada  to  raaot«a  prxmama 


iatodudad 


maing  ia  Mm  lavlMianMon  of  Iw  agraaaianl 

>Ttia  Isal*  hava  net  bean  adjualad  to  raSacI  aiw  imperti 
exportad  alter  Oaoemtar  31.  1M& 

'  In  Catageiy  3&a  onty  TAU.&A.  nuratan  TOSiWOO  muS 
7021200 

*U\  Cataoory  368.  only  TSU^A  nuntara  JQIi3210. 
706  3650.  70&41 11. 

'In  CMigeiy  814.  only  T.&U.S>  wmbara  saaSOM, 
338.S04S.  338J051.  3311506^  3aa.5<»1.  33Ua8S. 
338.5000.  338.5072.  338.5075.  338.5079.  338.5084. 
338.S0S7.  33&508a  338.8096  ant  3)6.S0M. 

•m  Catagoiy  659.  only  T.S.U.S.A.  numbara  3841815. 
384.8022. 

'm  Catagery  659.  only  T.S.US.A.  nua*era  384^105. 
384.2115.  384.2120.  384  2125.  384.2648,  384.2647. 
384.2648.  384^648.  384.aBK.  a84«61.  384J862. 
384.6653.  384.8654.  384  9356.  384.9357,  384.9358. 
384  9359  and  384.S366. 

•m  Category  659.  onty  TS.U&A.  nuntora  381.2340. 
381.3170.  3819100.  381.9570.  384.1920.  384.2339. 
384  8300.  384  8400  and  384.9353. 

•In  Category  659.   only  T.SU.SA   numbers  385.5300. 

>°  In  Catagery  67a  onty  T.S.USX  laanbera  706J405  and 
7064125 

"m  Category  670.  only  TS.U.SA.  numbera  706.3415. 
706.4130.  706.4135. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affeira 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.  85-24893  Filed  11-3-85;  8:45  am] 
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Import  Restraint  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

October  3a  1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  5, 
1986.  For  further  information  cootact 
Pamela  Smith,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  May  30. 1986,  notices  were 
published  in  the  Federal  Register  (51 1^ 

20687]  and  FR  20686]  which  established 
import  limits  for  certain  cotton  textile 
products  in  Categories  341  and  347/348, 
produced  or  manufactured  in  Mauritius 
and  exported  during  the  twelve-month 
periods  which  began  on  February  28, 
1986  (Category  341]  and  January  31, 1986 
(Category  347/348). 

During  consultations,  the 
Governments  of  the  United  States  and 
Mauritius  agreed  to  further  amend  their 
Bilateral  Cotton,  Wool  and  Man-Made 


Fiber  Textile  Agreement  of  June  3  and  4, 
1985,  to,  cunong  other  things,  establish 
speciHc  limits  of  300,000  dozen  pairs  for 
Category  331  [cotton  gloves  and 
mittens],  239,000  dozen  for  Category 
341/641  (cotton  and  man-made  fiber 
blouses  and  shirts),  425,000  dozen  for 
Category  347/348  (cotton  trousers, 
slacks  and  shorts)  and  115.000  dozen  for 
Category  640,  of  which  40,250  dozen  can 
be  yam  dyed  shtfts,  produced  or 
manufactured  in  Mauritius  and  exported 
during  the  twelve-month  period 
beginning  on  October  1, 1986  and 
extending  through  September  30, 1087. 

Accordingly,  in  the  letter  which 
follows  this  notice,  the  Chairman  of 
CITA  directs  the  Commissioner  of 
Customs  to  cancel  the  directives  issued 
on  May  30, 1966  and  to  establish  the 
newly  agreed  specific  limits. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Re^ster  on 
December  13, 1982  (47  FR  55709],  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1963  (48  FR  19924],  December  14, 
1983  (48  FR  55607],  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  )une  28, 1964  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Aimotated  (1986). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
October  3a  198& 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
cancels  and  supersedes  the  directives  issued 
to  you  on  May  30, 1986  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton  textile 
products,  produced  or  manufactured  in 
Mauritis  and  exported  during  the  twelve- 
month periods  wrfaich  began  on  February  28. 
1986  (Category  341]  and  January  31, 1986 
(Category  347/348). 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  ]une  3  and  4, 1965,  as  amended, 
between  the  Governments  of  the  United 
States  and  Mauritius:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  jrou  are  directed 
to  prohibit  effective  on  November  5, 19M, 
entry  into  the  United  Statea  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  products  in  Categories  331,  341/641, 
347/348  and  640,  produced  or  manufactured 


in  Mauritius  and  exported  during  the  twelve- 
month period  beginning  on  October  1, 1916 
and  extending  through  September  30, 1967,  in 
excess  of  the  following  restrain  limits: 


category 
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Imports  of  cotton  and  man-made  fiber 
textile  pnxfaicta  in  Categories  S3l,  640  end 
641.  exported  prior  to  October  1, 1986,  shall 
not  be  subject  to  this  directive.  Cotton  textile 
products  in  Categories  341  and  347/348, 
exported  prior  to  October  1, 1986  during 
restraint  periods  established,  in  the  case  of 
Category  341,  for  the  ttwehre-month  period 
which  began  on  February  28, 1986  and 
extends  through  February  27, 1987,  and,  in  the 
case  of  Category  347/348,  for  the  twelve- 
month period  which  began  on  January  31, 
1988  and  extends  through  January  3a  1987, 
shall  be  subject  to  this  directive.  Charges  for 
imports  in  these  categories  will  be  provided 
in  a  separate  letter. 

Textile  producU  in  Categories  331.  341/641, 
347/348  and  640  which  have  been  released 
from  the  custody  of  the  U.S.  Customs  Service 
under  the  provisitms  of  19  U.S.C.  1448(b)  or 
1484(aMlMA)  prior  to  the  effective  date  of  this 
directive  shall  not  t>e  denied  entry  under  this 
directive. 

A  description  of  the  cotton,  wool  and  man- 
made  S^)&  textile  categories  in  terms  of 
T.S.U.S.A  numbers  was  published  in  the 
Federal  Kegistec  on  December  13. 1982  (47  FR 
55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924).  December 
14. 1983  (48  FR  55607),  December  3a  1983  (48 
FR  57584).  April  4. 1984  (48  FR  13397).  June  28. 
1984  (49  FR  26622).  July  16, 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553  (a)(1). 
Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  86-24892  Filed  11-3-86;  8:45  am] 
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COmiOOITY  FUTURES  TRADING 


CMcaOO  Bovd  Of  Tratte;  Long  Twin 
MunieipriBofidlmtoii 


;  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  change. 


f:  The  Chicago  Board  of  Trade 

("CBT"  or  "Exchange")  has  submitted  a 
proposal  to  amend  CBT  Regulation 
19S0.01(a)  regarding  the  standards  for 
themunicipal bonds hicluded  in  the 
CBTs  long  term  municipal  bond  index 
("muni-bond  index")  futures  contract. 
The  proposal  would  provide  that  certain 
municipal  bonds  whose  interest 
payments  may  be  subject  to  an 
alternative  minimum  income  tax  under 
the  Tax  Reform  Act  of  1988  are  eligible 
for  inclusion  in  the  muni-bond  index. 
The  CBT  has  indicated  that  It  intends  to 
make  the  proposed  amendments 
effective  upon  Commission  approval  for 
existing  and  newly  Usted  contracts. 
DATE  Comments  must  be  received  on  or 
before  November  19, 1986. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW..  Washington.  DC  20581. 
R^rence  should  be  made  to  changes  to 
CBT  Regulation  1950.01. 
W)ll  FMITHCfl  mFORMATION  CONTACT: 
Naomi  Jaffa.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  (202)  254-7303. 

Text  of  Amendments 

In  accordance  with  section  5a(12)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
71(12)  (1982),  and  acting  pursuant  to  the 
authority  delegated  by  Conmiission 
Regulation  140.96.  the  Director  of  the 
Division  of  Economic  Analysis,  on 
behalf  of  the  Commission,  has 
determined  that  die  proposal  submitted 
by  the  Chicago  Board  of  Trade  relating 
to  its  long  term  municipal  bond  index 
futures  contract  is  of  major  economic 
•ignificance.  Accordingly,  the  proposed 
amendments  are  printed  below  with 
brackets  indicating  deletions  and  italics 
indicating  additions. 

Regulation  1950.01 


(a)  General  Index  Composition— The 
Index,  at  all  times,  shall  be  composed  of 
40  [tax-exempt]  term  municipal  bonds 
that  are  generally  exempt  from  federal 
income  taxation  including  those 
generally  exempt  issues  whose  interest 


payments  may  be  subject  to  an 
alternative  minimum  tax. 

The  CBT  states  that  the  proposed 
amendments  wfll  be  made  effective 
following  Commission  approval  for  both 
existing  and  newly  Hsted  contracts. 

Additional  Infoimation 

According  to  the  Exchange,  under  the 
provisions  of  the  Tax  Reform  Act  of 
1986,  the  previous  general  exemption 
from  federal  taxation  of  interest 
payments  on  manicipal  bonds  was 
sharply  curtailed  for  some  classes  of 
municipal  bond  issues,  by  subjecting 
interest  on  such  bonds  to  an  alternative 
minimum  tax.  Pursuant  to  the  Tax 
Reform  Act  of  1986,  municipal  bonds 
which  are  classified  as  "non-essential 
function"  bonds  are  subject  to  the 
alternative  minimum  tax.  This  new 
provision  applies  to  bonds  issued  on 
and  after  August  7, 1986. 

In  accordance  with  section  5a(12)  of 
the  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  the  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  t&e  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  the  proposal  is 
potentially  of  major  economic 
signiHcance  and  that,  accordingly, 
publication  of  the  proposal  is  in  the 
public  interest,  will  assist  the 
Conunission  in  considering  the  views  of 
interested  persoas,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act.  The  Director  of  the 
Division  further  believes  that  a  comment 
period  of  only  fifteen  (15)  days  is 
warranted  to  expedite  the  review  of  the 
proposal  by  the  Commission  and 
therefore  to  avoid  potential  disruptions 
ui  the  pricing  of  die  muni-bond  index 
futures  contract.  As  indicated  above. 
CBT  Regulation  1950.01(a)  currently 
specifies  that  all  bonds  in  the  muni-bond 
index  must  be  tax-exempt.  Further, 
under  the  provisions  of  5ie  recently 
enacted  tax  law,  certain  municipal 
bonds  currently  included  in  the  muni- 
bond  index  [i.e..  those  bonds  issued  on 
and  after  August  7. 1986  which  are 
deemed  "non-essential  function"  bonds) 
would  be  subject  to  a  federal  minimum 
income  tax  under  certain  circumstances. 
With  the  Exchange's  proposal,  these 
generally  exempt  issues  would  continue 
to  be  eligible  for  Inclusion  in  the  Index. 
In  this  regard,  the  Division  requests 
explicitly  that  persons  commenting  on 
the  proposal  discuss  whether,  in  view  of 
recent  changes  in  the  tax  law.  the  CBTs 
proposal  would  have  a  significant 
impact  on  the  pricing  of  muni-bond 
index  futures  and  the  value  of  existing 


contracts  and  whether  it  would 
significantly  impact  the  contract  in  any 
other  way. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  proposed  amendments 
are  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1984)), 
except  to  the  extent  that  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9.  Requests 
for  copies  of  such  materials  should  be 
made  to  the  FOI.  Privacy  and  Sunshine 
Acts,  Compliance  Staff  of  the  Office  of 
the  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20561  by  November  19, 
1986. 

Issued  in  Washington,  DC  on  October  29, 
1986.  I 

Paula  A.  Tosini.  I 

Director,  Division  of  Eaonomic  Analysis. 
[PR  Doc.  85-24862  Filed  11-3-66;  8:45  am] 

BNXINO  CODE  e3S1-«1-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Defense  InteUigencs  Agency  Scientific 
Advisory  Committee 

AQENCV:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee. 

ACTION:  Notice  of  cancellation  of  closed 
meeting. 


SUMMARY:  Notice  is  hereby  given  that 
the  closed  meeting  of  the  DIA  Scientific 
Advisory  Committee's  U.S.  Strategic 
Defense  Initiative  Panel,  scheduled  for  5 
November  1986,  that  was  announced  in 
the  Federal  Register  on  Thursday.  2 
October  1986  (51  FR  35260)  has  been 
cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Duarte  A.  Lopes.  USAF.  Acting 
Executive  Secretary.  DIA  Scientific 
Advisory  Committee.  Washington,  DC, 
20340-1328  (202/373-4930). 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. ) 

October  29, 1986.  * 

[FR  Doc.  86-24876  Filed  ll-»-a6;  8:45  am] 

MUJNG  COOe  3t10-01-« 


Federal  Ragbter  /  Vol.  51.  No.  213  /  Tuesday.  November  4.  1086  /  Notioes 


Department  of  the  Aniiy 

Military  Traffic  Management 
Command's  Acceptance  of  Carrier 
Safety  Ratings 

AQENCV:  Military  Tragic  Management 
Command  (MTMC).  Department  of  the 
Army,  Department  of  Defense  (DOD). 
action:  Proposed  policy  statement. 

summary:  MTMC  requests  public 
comments  concerning  its  proposed 
policy  statement  governing  DOD  use  of 
interstate  motor  carriers  based  on  the 
motor  carrier  safety  ratings  issued  by 
the  Federal  Highway  Administration 
(FHWA),  Department  of  Transportation 
(DOT).  MTMC  proposes  that  the  DOD 
will  not  do  business  with  interstate 
carriers  known  to  have  "unsatisfiactory" 
or  "conditional"  safety  ratings. 
Interstate  carriers  with  "insufficient 
information"  ratings  transporting 
general  commodities  (except  hazardous 
materials]  will  be  used  pending 
completion  of  an  FHWA  safety  audit. 
Interstate  carriers  with  "insufficient 
information"  ratings  will  not  be  used  to 
transport  those  hazardous  material 
specified  by  MTMC  until  their  safety 
ratings  are  upgraded  to  "satisfactory." 
DATES:  Comments  must  be  received  by 
this  agency  not  later  than  November  28. 
1986. 

ADDRESS:  Comments  should  be 
submitted  to:  Headquarters,  Military 
Traffic  Management  Command, 
Directorate  of  Inland  Traffic  5611 

Columbia  Pike,  Falls  Church,  Virginia 
22041-5050. 

FOR  RiRTHER  INFORMATION  CONTACT: 

Ms.  Patricia  Sours,  Headquarters, 
Military  Traffic  Management  Command, 
5611  Columbia  Pike,  Falls  Church.  VA 
22041-5050,  Telephone:  (202)  756-1356/ 
1565. 

SUPPLEMENTARY  INFORMATION:  MTMC 

proposes  to  amend  the  Commander's 
Policy  Book,  MTMC  Regulation  No.  1-7. 
in  order  to  ensure  Defense  shipments 
are  transported  only  via  carriers 
operating  in  compliance  with  DOT 
Safety  Regulations  and  rated  by  the 
DOT  as  identified  in  49  Code  of  Federal 
Regulations  Part  385— Safety  Ratings. 
DOD's  policy  is  not  to  do  business  with 
interstate  carriers  known  to  have 
"unsatisfactory"  or  "conditional"  safety 
ratings  assigned  by  FHWA.  Interstate 
carriers  determined  to  have 
"unsatisfactory"  or  "conditional"  ratings 
will  be  placed  in  a  nonuse  status  until 
their  safety  ratings  are  upgraded  to 
"satisfactory." 

General  commodity  interstate  carriers 
having  "insufficient  information"  ratings 
may  transport  freight  shipments  pending 


completion  of  an  FHWA  audit  This  is  in 
recognition  that  many  carriers  currently 
doing  business  with  the  DOD  have  not 
yet  been  audited  by  FHWA  and  that 
new  entrants  to  the  trucking  industry 
will  require  sufficient  time  to  estabUsh  a 
safety  record  and  be  scheduled  for  an 
audit  by  FHWA.  Hazardous  material 
interstate  carriers  with  "insufficient 
information"  ratings  will  not  be  used 
until  their  safety  ratings  are  determined 
to  be  "satisfactory"  if  they  are 
transporting  bulk  hazardous  materials, 
any  quantities  of  classes  of  A  and  B 
explosives  or  poisons,  Yellow  III  lable 
radioactive  material,  etiological  agents 
or  any  other  hazardous  substance 
identified  by  MTMC. 

The  safe  transport  of  DOD  freight  is 
important  to  the  DOD.  Therefore,  any 
carrier  who  does  not  meet  these  safety 
rating  standards  will  not  be  permitted  to 
transport  DOD  freight. 
lohn  O.  Roach, 

Army  Liaison  Officer  with  the  Federal 

Register. 

[FR  Doc  86-24888  Piled  11^3-86;  a4S  am] 
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Standardized  Driver  Certification  of 
Classes  A  and  B  EKplostves  SMety 
Training  and  Coanpeiancy 

AGENCY:  Military  Traffic  Management 
Command.  Army  Department,  DOD. 

ACTION:  Notice  of  a  new  requirement  for 
carriers  to  issue  a  standard  safety 
training  and  competency  certification  to 
their  drivers  hauling  miBtary  classes  A 
and  B  explosives. 

summary:  Effective  December  1, 1986, 
all  commercial  carrier  drivers 
transporting  classes  A  and  B  explosives 
for  the  Department  of  Defense  (DOD) 
must  possess  a  company-issued 
certiBcation  card  which  duplicates 
exactly  the  wording  and  format  shown 
below.  Failure  to  present  such 
certification  when  a  shipment  is  picked 
up  may  result  in  rejection  of  a  carrier's 
equipment. 

CERTmCATION  OF  CLASSES  A  AND  B 
EXPLOSIVES  SAFETY  TRAINING  AND 

COMPETENCY 

(Name  of  Carrier) 

(Carrier  Address/Telephone) 

Valid  only  while  qualified  by  (Name  of 
Carrier) 

This  is  to  certify  that  (Name  of  Driver) 
successfully  completed  training  and  is 
competent  in  the  transportation  of  classes  A 
and  B  explosives.  The  driver  understands  the 
hazards  of  the  material  being  transported,  as 
required  by  49  CFK  federal  state,  and  local 
regulations,  and  proviaiona  of  the  Department 
of  Defense  agreement  governing  the  transport 
of  such  materials.  A  record  of  such  training  is 


contained  in  the  driver's  qualification  file 
located  at  the  address  above. 

Signature  c&  Company  Official 

Date 

ADOmONAL  information:  Carriers'  and 
Department  of  Defense  shippers' 
questions  regarding  what  constitutes 
acceptable  proof  of  training  led  to  the 
development  of  a  standardized 
certification  card  format  This  was 
accomplished  in  coordination  with 
representatives  of  the  munitions  carrier 
industry.  Only  MTMC  aH>roved  carriers 
may  tran^wrt  classes  A  and  B 
explosives  for  the  DOD.  To  obtain 
further  information  contact:  Ms.  Betty 
Yanowsky.  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MT-INFF.  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050,  telephone 
(703)  756-1565/l56a 

)ohn  O.  Roach,  n. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc  86-24880  Filed  11-^3-86;  &45  am] 
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Department  of  the  Navy 

Manldnd  ftesearcti  UnHmtted  inc^ 
intent  to  Grant  Lknited  Exclusive 
Patent  License 

The  Department  of  the  Navy  hereby 
gives  notice  of  intent  to  grant  to 
Mankind  Research  UnHmited  Inc.,  a 
corporation  of  the  State  of  Maryland,  a 
revocable,  nonassignable,  limited 
exclusive  license  to  practice  the 
Government-owned  invention  described 
in  U.S.  Patent  No.  4.352,542  entitled 
"Cable  Connector"  issued  October  5. 
1982;  inventors:  John  E.  Tydings. 

lliis  license  will  be  granted  unless 
within  60  days  from  the  date  of  this 
notice  written  objections  to  this  grant 
along  with  supporting  evidence,  if  any, 
are  received  by  the  Office  of  the  Chief  of 
Naval  Research  (Code  OOCCPPl), 
Arlington.  VA  22217. 

For  further  information  concerning 
this  notice,  contact:  Mr.  R.J.  Erickson, 
Staff  Patent  Attorney,  Office  of  the 
Chief  of  Naval  Research,  Code 
OOCCPPl,  Ballston  Tower  No.  1.  800  N. 
Quincy  Street,  Arlington.  VA  22217- 
5000.  Telephone  No.  (202)  696-4005. 

Dated:  October  3a  1986. 

H.L  Stdler. 

Commander, /AGC,  U.S.  Nav}%  Federal 
Register  Liaison  Officer. 

[FR  Doc.  8&-24901  Filed  11-3-86;  8;45  am) 

BIJJNQ  COOC  SSia-AE-M 


•M  RMMTCh  Advisory  CommittM. 
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Pursuant  to  the  provisions  of  the 
Faderal  Advisory  Committee  Act  (5 
U.S.C  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  U.S.  Marine  Corps 
Command  and  Control  Systems 
Intnoperability  will  meet  on  November 
20-21. 1986,  at  Headquarters.  U.S. 
Marine  Corps.  Washington.  DC.  The 
meeting  will  commence  at  9:00  a.m.  and 
terminate  at  4:00  p.m.  on  November  20; 
and  commence  at  9KX)  a.m.  and 
terminate  at  3:00  p.m.  on  November  21. 
19B6.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
review  interservice  command  and 
control  systems  requirements  for  naval 
forces  in  the  near-  and  mid-term,  and 
identify  future  communications  and 
command  and  control  systems 
architecture  features  with  a  view  toward 
improving  interoperabiUty.  The  agenda 
will  include  technical  briefings  and 
discussions  addressing  warfighting  and 
interoperability  procedures.  These 
briefings  and  discussions  will  contain 
classified  information  that  is  specifically 
authorized  under  criteria  estabUshed  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  pubhc  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  Tide  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz.  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street,  Arlington.  VA  22217-5000. 
Telephone  number  (202)  696-4870. 

Dated  Octol>er  30, 1986. 
HaniM  R.  Stolbr.  Jr.. 

Commander.  JAGC.  U.S.  Navy  Federal 
Register  Liaison  Officer. 

[PR  Dot  86-24902  Filed  11-3-68;  8:45  am] 

MLUM  COOK  MW-AE-M 


1  Advisory  Committee, 

aossdyseting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Automated 
Submarine  Detection  will  meet  on 
November  20-21. 1988.  at  die  U.S.  Naval 


Facility.  Bermuda.  The  meeting  will 
commence  at  8*)  a.m.  and  terminate  at 
4:30  p.m.  on  November  20  and  21. 1986. 
All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
review  the  present  undersea 
surveillance  automated  submarine 
detection  and  classification  techniques 
and  capabilitiea  The  agenda  will 
include  technical  discussions  addressing 
the  threat,  maritime  strategy,  and 
industry  overviews  of  past,  present  and 
future  automated  efforts.  These 
discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  property  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  Tide  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz.  U.S.  Navy,  Office  of  Naval 
Research  (Code  ICON).  800  North  Quincy 
Street,  Arlington,  VA  22217-5000, 
Telephone  number  (202)  696-4870. 

Dated:  October  30, 1986. 
Harold  R.  StoUer,  )r., 

Commander.  JAGC.  U.S.  Navy.  Federal 

Register  Liaison  Officer. 

[FR  Doc.  86-24903  Filed  11-3-88:  8:45  am) 

BltXINQ  CODE  3aiO-AI-M 


DEPARTMENT  OF  EDUCATION 

Testimony  Solicitation 

agency:  National  Advisory  Council  on 
Indian  Educatioa 


in  preparation  of  the  reauthorization  of 
the  Indian  Education  Act  of  1972,  Pub.  L. 
92-318.  due  to  expire  on  September  30, 
1989.  It  is  extremely  important  tiiat  all 
Indian  people  throughout  the  country 
who  are  involved  in  or  who  have  been 
affected  by  the  benefits  of  Title  IV,  the 
Indian  Education  Act  of  1972,  Pub.  L.  92- 
318,  consider  submitting  written 
testimony  to  the  National  Advisory 
Council  on  Indian  Education.  2000  L 
Sti-eet.  NW.,  Suite  574,  Washington.  DC 
20036  (202/634-6160).  Written  testimony 
will  be  received  from  November  1986  to 
December  1988.  The  contents  of  the 
written  testimony  should  state 
specifically  what  benefits  have  come 
about  from  the  Title  IV  Programs,  the 
effectiveness  of  the  programs  as  it 
relates  to  the  delivery  of  services  and 
funding,  and  what  improvements  can  be 
made  in  the  programs.  The  testimony 
should  be  well-documented  by  statistics. 
All  testimony  received  will  be  used  by 
the  National  Advisory  Council  on  Indian 
Education  for  presentation  to  the 
Congress  of  the  United  States  on  the 
reauthorization  of  die  Indian  Education 
Act  of  1972,  Pub.  L.  92-318. 

Dated:  October  29, 1986.  Signed  at 
Washington,  DC.  i 

Lincoln  C  White,  | 

Executive  Director,  National  Advisory 
Council  on  Indian  Education. 
[FR  Doc.  86-24938  Filed  11-3-86:  8.45  am] 

BNlUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Alaska  Power  Administration 

[Rat*  Order  No.  APA-71 

Snettisham  Project;  Order  Confirming 
and  Approving  an  Increase  In  Power 
Rates  on  an  Interim  Basis 

aqency:  Alaska  Power  Administration. 
DOE. 


action:  Notice  of  testimony  solicitation.      ^cnO'«  Notice  of  power  rate  order. 


SUMMARY:  This  notice  is  intended  to 
notify  the  general  public  of  their 
opporttmity  to  provide  the  National 
Advisory  Council  on  Indian  Education 
with  written  testimony  regarding  the 
reauthorization  of  the  Indian  Education 
Act  of  1972.  Pub.  L.  92-318. 
FOB  FURTHER  INFORMATION  CONTACT: 

Lincoln  C.  White,  Executive  Director. 
National  Advisory  Council  on  Indian 
Education,  2000  L  Sti-eet,  NW..  Suite  574. 
Washington.  DC  20036  (202/634-6160). 
SUPPLEMENTARY  MFORMATION:  The 

National  Advisory  Council  on  Indian 
Education  is  soliciting  written  testimony 


summary:  On  October  29. 1986.  die 
Under  Secretary  of  Energy  confirmed 
and  approved,  on  an  Interim  basis.  Rate 
Schedule  SN-F-3  increasing  wholesale 
firm  power  service  from  the  Snettisham 
Project.  Alaska,  effective  November  1. 
1986.  The  rate  is  subject  to  confirmation 
and  approval  by  die  Federal  Energy 
Regulatory  Commission  on  a  final  basis. 
EFFECTIVE  DATES:  The  effective  date  for 
the  power  rate  on  an  Interim  basis  is 
November  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grodon  J.  Hallum.  Chief.  Power 
Division.  Alaska  Power 
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Administration,  P.O.  Box  50,  Juneau, 
Alaska  99802,  (907)  586-7405 
Rodney  L  Adelman,  Director, 
Washington  Liaison  Office.  1000 
Independence  Avenue,  SW., 
Washington,  DC  2Q585,  (202)  252-2008. 
SUPPUBNENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108  effective 
December  14, 19B3  (48  FR  55664).  and 
amended  May  30, 1986  (51  FR  19744),  the 
Secretary  of  Energy  delegated  to  the 
Under  Secretary  of  Department  of 
Energy  the  authority  to  confirm, 
approve,  and  place  in  effect  power  and 
transmission  rates  on  an  interim  basis 
and  delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
conHrm  and  approve  such  rates  on  a 
final  basis.  The  attached  Rate  Order  No. 
APA-7  approves  Snettisham  Project's 
new  Power  Rate  Schedule  SN-F-3  on  an 
interim  basis,  effective  November  1, 
1986.  for  a  period  of  12  months  unless 
such  period  is  extended  or  until  the 
FERC  confirms  and  approves  it  on  a 
final  basis.  The  order  raises  the  rate 
from  25.0  mills  per  kilowatthour  to  28.8 
mills  per  kilowatthour  or  15  percent 

The  rate  to  be  placed  in  effect  on  an 
interim  basis  will  be  submitted  promptly 
to  the  Federal  Energy  Regulatory 
Commission  for  confirmation  and 
approval  on  a  Rnal  basis. 

Issued  in  Washington,  DC  October  29. 1986. 
loMph  F.  Salgado, 

Under  Secretary. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  Organization  Act, 
Pub.  L.  95-91,  the  functions  of  the 
Secretary  of  the  Interior  under  section 
204  of  the  Flood  Control  Act  of  1962. 
Pub.  L  87-874,  76  Stat.  1173. 1193,  for  the 
Snettisham  Project  were  transferred  to 
and  vested  in  the  Secretary  of  Energy. 
By  Delegation  Order  Na  0204-108, 
effective  December  14. 1083  (48  FR 
55664),  and  amended  May  30, 1086  (51 
FR  19744),  the  Secretary  of  Energy 
delegated  to  the  Under  Secretary  of  the 
Department  of  Energy,  the  authority  to 
confirm,  approve,  and  place  in  effect 
power  rates  on  an  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm  and  approve  on  a  final  basis  or 
to  disapprove  rates  developed  by  the 
Administrators  of  the  Power  Marketing 
Administrations  under  the  delegation. 

Background 

Existing  Rate 

The  existing  rate  schedule.  SN^2.  for 
25  mills  per  kilowatthour  for  firm  energy 
for  the  Snettisham  Project  was 
confirmed  and  approved  by  the  Deputy 
Secretary  of  the  Department  of  Energy 


on  November  28, 1983.  The  rate  was 
confirmed  and  approved  on  a  final  basis 
on  April  19, 1984,  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
EF84-1021-000  for  the  period  December 
1, 1983.  through  November  30, 1988. 

Public  Notice  and  Comment 

Notice  of  a  meeting  to  present  the  rate 
proposal  was  printed  in  the  Federal 
Register.  Vol  51.  No.  102,  on  May  28, 
1986.  and  in  the  local  area  newspaper  on 
May  28.  June  4,  June  18,  and  July  7. 1986. 
On  July  8, 1986.  a  public  meeting  was 
held  in  Room  117  of  the  Juneau  Federal 
Building. 

The  Administrator  and  the  Chief, 
Power  Division,  explained  the  legislative 
authority  and  background  information 
about  the  project's  construction  and 
Department  of  Energy  policies  for  power 
sales  and  wholesale  power  rates. 

The  Alaska  Electric  Light  and  Power 
Company  presented  a  c(Hmnent  paper 
for  the  implementation  of  an 
interruptible  rate.  There  were  objections 
to  the  rate  increase.  The  public 
consensus  was  that  even  though  the 
increase  was  small,  they  were  opposed 
to  any  increase.  Requests  were  made  for 
Alaska  Power  Administration  to  review 
and  revise  if  possible  the  estimated 
operation  costs  which  increased  the 
current  rate.  Alaska  Power 
Administration  did  prepare  new  studies 
with  revised  operations  cost  and  new 
sales  forecast.  A  new  proposed  rate 
increase  to  28.8  mills  per  kilowatthour 
resulted. 

Discussion 

Project  Repayment 

The  Snettisham  Project  was 
authorized  by  section  204  of  the  Flood 
Control  Act  of  1962,  Pub.  L  87-874.  76 
Stat.  1173. 1193,  in  accordance  with  the 
Army-Interior  Agreement  of  March  14. 
1962.  The  project  was  constructed  by  the 
Corps  of  Engineers.  Upon  completion  of 
construction,  it  was  transferred  to  the 
Alaska  Power  Administration  for 
operation  and  maintenance.  Initial 
project  construction  was  completed 
December  1, 1973.  However,  because  of 
serious  transmission  problems,  full 
commercial  production  of  power  did  not 
start  until  October  30, 1975.  Construction 
of  the  Long  Lake  phase  of  the 
Snettisham  Project  was  completed  in 
1978. 

Subsecton  201(a)  of  the  Water 
Resources  Development  Act  of  1976. 
Pub.  L  94-587.  provides  that  the  costs  of 
replacing  and  relocating  the  original 
Salisbury  Ridge  secton  of  the  138 
kilovolt  transmission  line  shall  be 
nonreimbursable.  Subsection  201(b)  of 


the  Act  further  modifies  the  repayment 
provisions  for  the  project  by  providing 
that  the  repayment  period  shall  be  sixty 
years,  that  the  annual  repayment  for  the 
first  ten  years  shall  rise  from  0.1  per 
centum  of  the  total  principal  amount  to 
be  repaid  the  first  year  to  1.0  per  centum 
the  tenth  year,  and  that  the  subsequent 
annual  repayments  for  the  remaining 
fifty  years  shall  be  one-fiftieth  of  the 
remaining  balance,  including  interest 
over  the  sixty-year  period. 

Snettisham  has  the  capability  of 
furnishing  196,000,000  kiiowatthours  of 
average  energy  from  the  Long  Lake 
phase  of  the  project  The  Snettisham 
units  have  a  nameplate  capacity  of 
47,160  kW  for  the  existing  Long  Lake 
stage.  The  units  are  also  capable  of  15 
percent  continuous  overload.  Alaska 
Electric  Light  and  Power  has  a 
capability  of  generating  57  million 
kiiowatthours  per  year  from  small 
hydroelectric  plants,  and  an  additional 
amount  from  dieselelectric  generators. 

As  required  by  DOE  Order  RA  6120.2, 
two  repayment  studies  were  made:  A 
Current  Repayment  Study  showing  a 
continuation  of  the  existing  rate  of  25 
mills  per  kilowatthour  for  the  remainder 
of  the  repayment  period,  and  a  Revised 
Repayment  Study,  using  a  rate  of  28.8 
mills  per  kilowatthour  beginning 
November  1, 1986,  for  the  remainder  of 
the  repayment  period. 

The  Current  Repayment  Study  shows 
that  the  existing  25  mills  per 
kilowatthour  rate  for  enei;gy  will  not 
provide  sufficient  revenues  to  achieve 
payout  in  the  remaining  50  years  of  the 
repayment  peroid. 

Proposed  Rates 

The  Revised  Power  Repayment  Study 
demonstrates  an  increase  of  annual 
revenue  in  1987  from  $4,670,000  to 
$5,373,000,  or  15  percent.  This  will  be 
sufficient  to  recover  costs  as  required  by 
the  authorizing  legislation  and  the 
Water  Resources  Development  Act  of 
1976.  The  costs  includes  operation  and 
maintenance,  wheeling,  interest 
required  amortization  of  the  project,  and 
amortization  of  the  interest  which  was 
deferred  for  the  first  10  years  of  the 
project. 

The  following  tabulation  hsts  the 
historical  and  estimated  revenues  from 
the  sales  of  energy.  FY  80  through  FY  85 
are  the  historical  sales.  Beginning 
November  1. 1986.  throughout  the 
remainder  of  the  study,  the  estimated 
revenues  are  based  on  28.8  mills  per 
kilowatthour. 
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1.421.086 
1.780.888 
2.195.211 
2.626.506 
4.277.619 
4,268,873 
4,545,000 
4.670,000 
4.670,000 
4.695.000 
4,720.000 


Environmental  Impact 

The  public  hearings  and  other  public 
outreach  efforts  raised  no  significant 
impacts  involving  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act  of 
1989  (Pub.  L  91-190.  as  amended  by  Pub. 
L.  94-83)  and  implementing  regulations 
would  be  caused  by  implementing  the 
rate  proposal. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  studies, 
comments,  transcripts,  and  other 
■upporting  material,  is  available  for 
public  review  in  the  offices  of  the 
Alaska  Power  Adminish-ation.  Room 
825.  Federal  Building,  709  West  Ninth 
Shrot.  Juneau.  Alaska  99802.  and  in  the 
Office  of  Director,  Washington  Uaison 
Office.  Forrestal  Bldg.,  Room  1E184. 1000 
Independence  Avenue  SW.  Washington, 
DC  20585.  * 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rate  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  promptiy  to  the 
Federal  Energy  Regulatory  Commission 
for  confirmation  and  approval  on  a  final 
basis. 

Schedule  of  Rate  For  Wholesale  Rrm 
Power  Service 

Effective: 

November  1, 1988 
Available: 
In  the  area  served  by  the  Snettisham 
Project.  Alaska. 
Applicable: 
To  wholesale  power  customers  for 
general  power  service. 
Character  of  Service: 
Alternating  current,  sixty  hertz,  three- 
phase. 
Monthly  Rate: 
Capacity  Charge:  None 

•  Energy  Charge:  Firm  eneigy  at  28.8 

mills  per  kilowatthour. 
Minimum  Annual  Capacity  Charge- 
None. 
Minimum  Annual  Eneigy  Charge: 


As  provided  for  under  appropriate 
contract  teims. 
Adjustmfflits: 

FOR  TRANSFORMER  LOSSES:  If 
delivery  is  made  at  the  high-voltage 
side  of  the  customer's  transformers 
but  metered  at  the  low-voltage  side, 
the  meter  readings  will  be  increased 
2  percent  to  compensate  for 
transformer  losses. 

Supersedes:  SN-F-3;  SN-F-2. 
Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  November  1, 1986,  Rate 
Schedule  SN-F-3.  This  rate  shall  remain 
m  effect  for  a  period  of  12  months  unless 
extended  or  superseded  or  imtil  the 
FERC  confirms  and  approves  them  or 
substitute  rates  on  a  final  basis. 

Issued  in  Washington,  DC  October  29, 1986 
Joseph  F.  Salgado, 
Under  Secretary. 

[FR  Doc.  88-24928  PHed  11-^-88:  8:45  am) 
HLUNO  CODE  64SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER87^7-000,  et  al.] 

Aiamlto  Company,  et  al^  Electric  Rate 
and  Corporate  Regulation  Filings 

October  29, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
1.  Alamito  Co.      | 
[Docket  No.  ER87-47-000) 

Take  notice  that  on  October  24. 1986. 
Alamito  Company  tendered  for  filing  an 
Amended  and  Restated  Power  Sale 
Agreement  ("Restated  Agreement") 
between  Alamito  and  Tucson  Elecbic 
Power  Company  ("TEP")  (hereinafter 
sometimes  collectively  referred  to  as 
"Parties").  Alamito  states  that  the 
Restated  Agreement  will  supersede  and 
replace  Alamito  Company  Rate 
Schedule  FERC  Na  3  and  Supplements 
Nos.  1,  2,  and  3  thereto  between  tiie 
Parties  if  Alamito  is  able  to  complete  on 
terms  satisfactory  to  it,  TEP  and  various 
institutional  investors  a  sale  and 
leaseback  of  Alamito's  360MW 
Springerville  Unit  1  prior  to  January  1, 
1987.  TEP  and  Alamito  have  reached  an 
agreement  whereby,  in  the  event  of  such 
a  sale  and  leaseback,  TEP  will  extend 
its  current  purchase  from  the 
Springerville  Unit  and  shorten  its 
current  purchase  from  Alamito's  San 
Juan  Unit  No.  3  and  Alamito  will  enter 
into  such  a  sale  and  leaseback  at  a  lease 


payment  price  which  will  be 
substantially  less  than  the  demand 
charges  under  the  existing  Twelve  Year 
Power  Sale  Agreement  for  depreciation, 
return,  and  income  taxes  attributable  to 
the  facilities  so  sold  and  leased  back. 
Alamito  Company  requests  that  the 
Restated  Agreement  be  accepted  for 
filing  to  become  effective  on  December 
26, 1986,  or  such  other  date  prior  to 
January  1, 1987,  as  the  sale  and 
leaseback  of  Springerville  Unit  1 
becomes  effective  and  that  the  existing 
rate  schedule  be  superseded  effective  as 
of  the  date  on  which  the  sale  and 
leaseback  becomes  affective.  Alamito 
Company  states  that  copies  of  the  filing 
have  been  mailed  to  TEP  and  San  Diego 
Gas  and  Electric  Company 

Comment  date:  November  12. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notfce. 

2.  Arkansas  Power  aad  Light  Co. 

(Docket  No.  ER81-577-013] 

Take  notice  that  on  October  16. 1986. 
Arkansas  Power  and  Light  Company 
(AP&L)  tendered  for  filing  a  compliance 
report  reflecting  the  ^plication  of  final 
rates  referred  to  in  Docket  No.  ER81- 
577-000. 

Comment  date:  November  12, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Centel  Corp.  I 

[Docket  No.  ES87-6-000J 

Take  notice  that  on  October  22. 1986. 
Centel  Corporation  (Applicant),  a 
corporation  organized  under  the  law  of 
the  State  of  Kansas,  with  its  principal 
executive  offices  located  in  Chicago, 
Illinois,  filed  an  application  with  the 
Federal  Eneigy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act.  seeking  an  Order  authorizing 
the  issuance  of  up  to  660.000  shares  of 
common  stock,  $2.50  par  value,  to  be 
Issued  in  connection  with  its  Retirement 
Savings  Plan  and  its  Dividend 
Reinvestment  Plan. 

Comment  date:  November  12, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  Corp. 

(Docket  No.  ER87-2&-000] 

Take  notice  that  on  October  14. 1986. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  a  Scheduling 
Service  Agreement  dated  October  9, 
1986  with  Seminole  Electiic 
Cooperative.  Inc.  (Seminole),  which 
provides  for  scheduling  services  for 
power  purchased  by  Saminole  from 
Oglethorpe  Power  Corporation.  These 
scheduling  services  are  ancillary  to  the 
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transmission  services  provided  by 
Florida  Power  to  Seminole.  The 
agreement  ia  submitted  for  filing  as  a 
supplement  to  Florida  Power's  Rate 
Sciiedule  FERC  No.  106. 

Florida  Power  requests  that  the 
Scheduling  Service  Agreement  be  made 
effective  as  a  rate  schedule  on  October 
10. 1986,  and  therefore  requests  waiver 
of  the  sixty  (60j  day  notice  requirement. 
Copies  of  this  Hling  have  been  served  on 
Seminole  Electric  Cooperative,  Inc., 
Southern  Company  Services,  Inc., 
Oglethorpe  Power  Corporation,  and  the 
Florida  Public  Service  Conmiission. 

Comment  date:  November  10, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Florida  Power  and  light  Company. 

[Docket  No.  ER87-^2-000] 

Take  notice  that  on  October  16, 1986, 
Florida  Power  and  Light  Company  (FPL) 
tendered  for  filing  a  document  entitled 
Amendment  Number  Seven  to  Revised 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  and  Light  Company  and  City  of 
Kissimmee  (Rate  Schedule  FERC  No.  65) 
and  a  document  entitled  Schedule  TX 
Operating  Agreement  Between  Florida 
Power  and  Light  Company  and 
Kissimmee  Utility  Authority,  which 
document  supplements  Amendment 
Number  Seven. 

FPL  states  that  under  Amendment 
Number  Seven,  FPL  will  transmit  power 
and  energy  for  Kissimmee  Utility 
Authority  as  is  required  in  the 
implementation  of  its  interchange 
agreements  with  the  Florida  Municipal 
Power  Agency  and  Jacksonville  Electric 
Authority. 

FPL  further  states  that  the  Schedule 
TX  Operating  Agreement  defines  the 
methodology  used  to  determine  the 
additional  incremental  cost  under 
Section  1.4  of  Amendment  Number 
Seven. 

FPL  requests  that  waiver  of  9  35.3  of 
the  Commission's  Regulations  be 
granted  and  that  the  proposed 
Amendment  and  the  proposed 
Operating  Agreement  be  made  effective 
immediately.  FPL  states  that  copies  of 
the  filing  were  served  on  Kissimmee 
Utility  Authority. 

Comment  date:  November  10, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Indianapolis  Power  and  Light  Co. 

IDocket  No.  ER87-22-000] 

Take  notice  on  October  10, 1986, 
Indianapolis  Power  and  Light  Company 
("IPL")  tendered  for  filing  a  rate 
schedule  in  the  form  of  an  agreement 
which  sets  forth  the  rates,  charges. 


terms  and  conditions  for  providing 
wholesale  electric  service  to  Boone 
County  Rural  Electric  Membership 
Corporation  ("Boone  REMC).  which  is 
the  only  REMC  IPL  serves.  The  new 
rates  are  intended  to  supersede  and 
replace  the  existing  agreement  and  rates 
designated  as  Indianapolis  Power  and 
Light  Company  Rate  Schedule  FERC  No. 
20,  as  supplemented,  with  respect  to  the 
type  of  service  above-referenced. 

The  only  customer  affected  by  the 
proposed  new  rates  is  Boone  REMC, 
which  has  executed  an  agreement  with 
IPL,  dated  as  of  October  9, 1986,  which 
binds  IPL  to  render,  and  Boone  REMC  to 
take,  service  imder  the  new  rates  for  a 
period  of  two  (2)  years  after  their 
effective  date. 

IPL  alleges  that  the  structure  of  the 
new  rates  has  not  been  changed  from 
the  present  rates;  that  the  principal 
change  in  the  new  rates  is  to  provide  an 
increase  in  annual  revenues  &om  Boone 
REMC  of  $188,882.00,  based  upon  the 
test  year  ended  June  30, 1985,  producing 
a  rate  of  return  for  such  test  year  of 
11.12%  on  the  original  cost,  less 
depreciation,  of  its  facilities  devoted  to 
wholesale  service  to  such  REMC  under 
the  new  rates. 

IPL  states  that  copies  of  this  filing, 
together  with  exhibits,  were  sent  to 
Boone  REMC  and  to  the  Public  Service 
Commission  of  Indiana. 

Comment  date:  November  10, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisiana  Power  and  Light  Co. 

[Docket  No.  ER86-62e-001] 

Take  notice  that  on  October  18, 1986, 
Louisiana  Power  and  Light  Company 
(LP&L)  tendered  for  filing  additional 
information  with  respect  to  its  proposed 
change  in  rates  for  wholesale  electric 
service  to  the  Town  of  Vidalia, 
Louisiana.  In  response  to  a  deficiency 
letter  LP&L  states  that  the  additional 
information  is  fully  responsive  to  a 
request  for  such  information  fi-om  the 
FERC  Staff  dated  September  16. 1986. 

Comment  date:  November  10, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Otter  Tail  Power  Co. 

jDockel  No.  ER87-31-000] 

Take  notice  that  Otter  Tail  Power 
Company  (OTP)  on  October  14. 1986 
tendered  for  filing  proposed  changes  in 
its  FPC  Electric  Service  Tariff  No.  171.1. 
These  changes  are  explained  in  the  filed 
Amendment  No.  2  and  are  a  result  of  the 
termination  on  December  13, 1985  of  the 
original  contract.  Amendment  No.  2 
covers  the  terms  and  conditions  of  the 
Integrated  Transmission  System  of 


Central  Power  Electric  Cooperative  and 
Otter  Tail  Power  Company. 

Copies  of  this  filing,  along  with  the 
signed  Amendment,  have  been  sent  to 
Central  Power  Electric  Cooperative,  Inc., 
P.O.  Box  1576,  Minot,  North  Dakota 
58701. 

Comment  date:  November  10, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Utah  Power  and  Light  Co. 

(Doeket  No.  ER87^24-00(q 

Take  notice  that  Utah  Power  and 
Light  Company  (UP&L)  on  October  14, 
1986,  tendered  for  filing  a  proposed 
change  hi  its  FERC  Fuel  Adjustment 
Clause.  The  change  consists  of 
amendments  to  the  language 
recommended  as  a  result  of  an  FERC 
audit  to  bring  UP&L's  Fuel  Adjustment 
Clause  in  compliance  with  18  CFR  35.14. 

UP&L  states  that  the  missing  language 
was  inadvertent  and  at  the  time  die 
tariff  was  filed  hi  Docket  No.  ER84-572, 
the  cost  of  service  data  clearly  identified 
the  costs  of  geothennal  steam  as  being 
included  in  the  Fuel  Adjustmrat  Clause. 
A  Settlement  Agreement  submitted  in 
Docket  No.  ER84-572-000  was  approved 
by  the  Commission  on  November  20, 
1985  [33  FERC  1  61,310  (1985)],  and  since 
this  proposed  amendment  does  not 
change  the  approved  rate,  there  will  be 
no  adverse  impact  on  that  Settlement 
Agreement. 

UP&L  requests  a  waiver  of  the  notice 
provisions  of  18  CFR  35.13  and  that  the 
amended  Fuel  Adjustment  Clause  be 
made  effective  retroactively  as  of 
January  11, 1985,  the  date  on  which  the 
Tariff  was  accepted  for  filing  in  Docket 
No.  ER84-572-000  [30  FERC  1  61.015 
(1985)]. 

Notice  of  this  filing  was  served  upon 
all  of  UP&L's  wholesale  purchasers  and 
upon  the  State  Commissions  of  Utah, 
Idaho,  Wyoming,  Nevada,  California 
and  Colorado. 

Comment  date:  November  10, 1986.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

10.  Vermont  Electric  Power  Co.,  Inc. 

[Docket  No.  ER87-21-O001 

Take  notice  that  Vermont  Electric 
Power  Company,  Inc.  ("VELCO")  on 
October  9, 1986,  tendered  for  filing  a 
proposed  Amendment  No.  1  dated  as  of 
April  15, 1986  ("Amendment  No.  1")  to 
the  Vermont  Participation  Agreement 
for  Quebec  Interconnection  dated  as  of 
July  15, 1982,  VELCO  Rate  Schedule 
FERC  No.  238. 

The  Amendment  No.  1,  when 
accepted,  will  provide  that  the 
obligations  and  rights  of  16  Vermont 
utilities  participating  in  the  first  phase  of 
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a  tiauaiuisaiiMi  IntncoBnet^iai  between 
Hydro-Quebec  and  Olifi&esftat  are 
parflcipants  in  the  New  fii^and  Power 
Pocd  fflic  IntBrcanaactioo'*^  ^uonffii 
VELCO  wbidk  acta  as  fte  VeamO. 
utilities''  representative,  apply  to  certain 

si^ipart  of  VSrcO  and  New  England 
Electric  Transmission  CofparatiaB  {the 
two  companies  constructing  the  United 
States  portion  vfOe  IiMercmmection)  as 
those  contracts  may  be  "amended  from 
time  to  tina." 

Copiea  «f  Ike  fiSi«  were  aen«d  OB  all 
affeclari  «MiitiBa  and  €»  #K  Stale  of 
Venaoii  Aikfie  Service  fioeid  and  its 
Oepartme^  of  Pufabc  Service. 

Comment  date:  Mo^vm^T  W,  ISBB.  in 
accardance  wM  Slwidard  Para^aph  E 
at  <he  eadaf  4ln  ntrtice. 


u. 


Fbw«iC». 


(Doclcrt  Ne.  ERV-Zr-QOD] 

Take  notice  tfaat  OB  October  14. 1986. 
Geoigia  Power  Coaxpaiqr  {"Geotgia 
Power''j  ieoderod  Jar  filing  a 
SchcdHleng  Senioes  A^eenent  (the 
"i^^reeoaeal  "J  dated  at  tt  October  m, 
1986,  betaaen  Geoqia  ^»wer  and 
Oglethaipe  IHiam  Grayoralioo  (As 
Electnc  MeMbersbip  Generatitm  and 
'Aanniaaion  Catpumiuttj  rOPC"). 

Ceoi^a  Pewer  ataftet  ^at  the 
Agreement  has  been  executed  to 
facifitate  a  dbort-lem.  aoa-fim  energy 
trMwacHon  betweea  OPC  and  Seminole 
Ele<*rirc  Cooperalive,  Inc.  Georgia  Power 
seeks  waiver  of  the  Comnnssion's  notice 
requirementi  aad  aeeAcs  an  effecfive 
date  of  October  U.  1988.  The  Agreement 
will  terminate  on  December  31, 1988. 

Comment  date:  Noveaober  10. 1986,  in 
accordance  with  Steodaid  Paray-aph  E 
at  the  and  of  (biu  aotice. 


Standard  Para^spk 

E.  Any  peraon  tiesiriqg  to  be  heard  or 
to  protest  said  filing  aboald  fde  a  notioa 
to  intervene  or  protest  wi<h  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC,  20428,  in  accordance  widi  Raies  211 
and  214  of  &e  CoannBsioo's  Rtdes  of 
Practice  aad  IVocednre  (18  CFR  385.211 
and  315.214}.  Ail  such  mottoas  or 
portesfts  aboald  be  filed  on  or  before  the 
commentate.  Pretests  wiQ  be 
considered  by  (he  Comoission  in 
determhnng  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wnshfaig  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  frhng  are  on  file  with  the 


Commission  and  are  avaialfale  im  public 
inspection. 

Kennefli  F.  Fluffib. 

Secretary. 

[FR  Doc  86-24926  Filed  11-3-80: 8:45  amj 
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ApfHicatlon  Rted  With  the  Commission 

October  31. 1986. 

Take  notice  thai  the  foUowing 
hydroeleotric  application  has  been  filed 
with  the  Feder«l  Eaergif  R^iilatory 
Coraaniaaioo  aad  is  available  for  public 
ins|)ection. 

a.  Type  of  Application;  Traasfer  of 
Liceoae. 

b.  Projed  Noc  4113-004. 

c.  Date  Filed:  October  14. 1966. 

d.  ApplicaaL  Long  Lake  Energy 
Coiporatioa.  Otw^o  Corporation,  and 
Prudential  loteifanding  Corporation. 

€.  Name  of  Pnyect  The  Phoenix 
Project. 

f.  location:  Ota  the  Oswego  River  in 
Onondaga  ami  Osw£>go  Coanties.  New 
York. 

g.  Filed  Pursaaat  to:  Federal  Power 
Act.  IS  USH  7W(a)-825(r). 

h.  Contact  Person:  Ms.  Christine 
Benagh,  Nixon,  Hargrave,  Devans.  & 
Doylft  One  Thomas  Circle  NW.  Suite 
800,  Washington  DC  20005  (202)  223- 
7200 

i.  Comment  Date;  Noveoiber  17, 1986. 

j.  Description  of  I¥oposed  Transfer 
Cki  March  31, 1986.  a  bcense  was  issued 
to  Long  Lake  Energy  Corporatioia 
(Licensee),  to  construct,  operate,  and 
maintain  the  Phoenix  Project  No.  4113. 
The  Licensee  intends  to  tranfer  the 
license  to  Long  Lake  Energy 
Corporation,  Oswego  Corporation,  and 
Prudential  Interfunding  Corporation, 
(TransfereeJ  to  facilitate  the  financing  of 
the  project  through  the  establishment  of 
this  joint  venture.  The  licensee  has 
complied  with  the  terms  and  conditions 
of  the  license.  Tbe  project  is  not 
constructed  as  of  this  date.  The 
Transferee  has  agreed  to  accept  all  the 
terms  and  conditions  of  the  license  and 
the  requirement*  of  the  Federal  Power 
Act  and  to  be  bound  by  it  as  if  it  were 
the  original  licensee. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C, 

Standard  Paragraph 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  tfie  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  fSings  must  bear  ia  all 
capital  letters  fte  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APHJCATIONS-. 
"PROTEST'  or  •'MOTION  TO 
INTERVENF'.  as  applicabie.  and  the 
Project  Number  of  me  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
docaraeats  must  be  filed  by  piovidlng 
the  original  and  tbenumb^of  copies 
required  by  the  Commission's 
regulations  to:  Keoaelb  F.  Plumb, 
Secretary,  Federal  Eneigy  Regolatory 
Commission,  825  North  Capito!  Street 
NE.,  Washington.  DC  20428.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director.  Krision  of 
Project  Managemertt,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  addreas.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  B8-2«ei7  Viiiei  11-3-M:  8:45  am] 

BILUNG  OOOE  «17-m-H 


Applications  Filed  With  the 
Commission 


October  31, 1986. 


Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
CommissioD  and  is  available  for  pubUc 
inspection. 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2861-011. 

c.  Date  Filed:  October  6, 1986. 

d.  Applicant:  Poatook  Hydro  Partners 
Ltd,  New  Hampshire  Water  Resources 
Board,  and  Pontook  Operating  Limited 
Partnership. 

e.  Name  of  Project  Pontook  Project. 

f.  Location:  On  tha  Androscoggin 
River  in  the  Town  of  Dummer,  Coos 
County,  New  Hampaliire. 

g.  Filed  Pursuant  ttr  Federal  Power 
Act.  16  U.S.C  791(a)-«25(r). 

h.  Contact  Person:  Mr.  McNeill 
Watkins,  11,  Bishop.  Liberman.  Cook. 
Purcell  &  Reynolds.  1200  Seventeenth 


..nn 
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Street,  NW.,  Washington,  DC  20036. 
(202)  857-9800. 

i.  Comment  Date:  November  17, 1986. 

j.  Description  of  Proposed  Transfer. 
On  March  26, 1981,  a  license  was  issued 
to  Robert  W.  Shaw  to  construct,  operate, 
and  maintain  the  Pontook  Project  No. 
2861.  On  August  23, 1983,  the  license 
was  transferred  to  Pontook  Hydro 
Partners,  Ltd  (Licensee).  On  )une  11, 
1985,  the  New  Hampshire  Water 
Resource  Board  was  added  as  a  co- 
licensee.  Pontook  Hydro  Partners.  Ltd. 
and  the  New  Hampshire  Water 
Resources  Board  (Licensees)  intend  to 
transfer  the  project  to  the  New 
Hampshire  Water  Resources  Board  and 
Pontook  Operating  Limited  Partnership 
to  facilitate  more  favorable  financing 
and  operation  of  the  project.  The  project 
is  currently  under  construction  and  is 
expected  to  be  in  operation  by  the  end 
of  November. 

The  Licensee  has  complied  with  the 
terms  and  conditions  of  the  license.  The 
Transferees  have  agreed  to  accept  all 
the  terms  and  conditions  of  the  Hcense 
and  the  requirements  of  the  Federal 
Povver  Act  and  to  be  bound  by  if  as  if 
they  were  the  original  licensees. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

Standard  Paragraphf 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  C.F.R.  385.210,  385.211 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  AK>UCAT10N ". 
"COMPETING  APPUCATION". 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  Uie  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 


additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Managment,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doa  86-24918  Filed  11-3-86;  8:45  am| 
BHXINQ  COOC  6717-01-M 

[Docket  No.  CS6C-21. 1  at.] 

OfteM  Properties.  Ltd.  (Joseph  L 
O'NeOI,  Jr.),  et  ai.;  Applications  for 

Small  Producer  Certificates  ■ 

October  29. 1986. 

Take  notice  that  each  of  the 
Apphcants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  S  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authority  the 
sale  for  resale  and  delivery  of  natural 
gas  in  interstate  commerce,  all  as  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to  make 
a  protest  with  reference  to  said  applications 
should  oh  or  before  November  17, 1986,  file 
with  the  Federal  Energy  Regulatory 
Commission.  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to  become  a 
party  to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  therein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


DoctmNo 


CSS7-1-000 
CS87-3-000 

CS87-4-000 

CS87-5-O0O 
CS87-8-000 

CS87-9-000 

cse7-io-ooo 

CS87-11-000 

CS86- 12-000 
CS87-13-000 


Docket  ^k> 

OM«sd 

Appfcart 

CS68-21 

>B-29-8e 

O-NsiH  Propert»s,  LW 
(JOMph  1.  0-N«»,  Jr.).  PC 
Box  2840.  MMtand.  TX 
79702. 

CS77-432 

>  9-16-86 

Prtfut  on  Co  (MR  Perot), 
12201  Men!  Or..  Sute  900. 
Dtfa«.TX  75251 

CS83-102-007 

•9-10-86 

Graham  Energy.  LM..  1  a/., 
PO  Box  3134.  Cowngion. 
LA  70434-3134 

DMeMad 


•20-2-86 
10-3-86 

10-3-86 

10-3-86 
10-14-86 

10-9-86 

10-15-86 

10-tS-86 

10-20-86 
10-24-86 


Appteain 


Texas     Oude     Exptorakon. 

Inc..     801     TravK.     Suila 

2100.  Houston.  TX  77002 
Wi*ent)aker    Producbon    Co.. 

3131    Ttrts   Creek    BkoL. 

Sum     900.     Da«a&.     TX 

75219 
Wm     Ol     Venkvea.     3131 

Ttrlle    Creak    BM)..    Suae 

900.  Oakaa,  TX  75219 
Tnbal  DrMng  Co..  PC.  Box 

45440.   Dalaa.  TX   75245 
Oaeftam    IMemakonat,    Inc.. 

1201   TD    Tooer.  E*non- 

lon.  AB.  Canada  T5J  2Z1 
Winchesler  Oil  Co..  Winctna- 

lac    Production    Co..    and 

Weilctieater  Gaa  Co..  300 

W.  AuMn  SL.  Uanhal.  TX 

75670. 
Robert  T.  Phddy  and  James 

Allan  Clark.  600  City  N» 

tonal  BMb..  WActMa  Fals, 

TX  76301 
Antony    Oil    •    Gaa    Co. 

Route  ^  Lake  V«age.  AR 

71663 
Ronco    Energy.    Box    1265. 

Freeh.  TX  79036. 
Penixen     Reaourcea.     Inc./ 

a.k.a.  Earl  R    Bnaw.  PO 

Box     590.     Mrtand.     TX 

79702 


■  This  notice  does  not  pit>viJe  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


■  Letter  dated  Sept  26.  1966,  requesting  redesignalxyi  a< 
a«na>  producer  oertiiicale. 

'  Letter  dated  SepL  11,  1986.  as  supptemenled  by  letter 
dated  SepL  25.  1966.  Med  Sept  29.  T9e6.  requeslne 
redesvtalion  01  small  producer  certmcats 

>  By  letter  dated  SepL  4,  1986,  as  supptemenled  by  letter 
dated  Oct  14,  1966.  received  Oct  15,  1986,  AppicanI 
requests  the  c«r1*cate  n  Docket  No  CSe3-t02-002  be 
•nended  to  nckjde  Ow  tollo<nng  enlitias  as  cerlikcale  co- 
hoMers 

Chapman  Oil  ol  Auslraka.  k«c. 

McConnek  1976  OH  A  Gas  Program 

McCormck  Exptoralnn  Corp. 

McComnck  Exco.  Inc. 

Grahsm  MoCormick  Operating  Partner^ttp. 

Grahwn  Acquisibon  LU  Partnarstxp  1964-1 

SPG  Reserve  prtigram  I 

SPG  Reserve  program  II. 

Gfaham  AcquaMon  Partnert»i«>  1984-11 

Chaae  84  N.P  L  Ventura. 

Graham  MoCormick  Oil  A  Gas  Partnarstxp. 

Pnjdantitf   Bactie   Energy   Income   Partnersh*   HI   P-1Z 

Prudentitf  Bache  Energy  Income  ProduOon  Partiwrshy  W 
P-12. 

PrtjdenHal   Bache   Energy   Income   Partnership   III    P-13 

Prudential  Bache  Energy  Income  Productnn  Pailiiersli^i  M 
P-t3 

Prudemw   Bache   Energy   moome   Partner  shy   M   P-14 

Pruderitiel  Bache  Energy  Income  Produchon  Psrtnersh«>  W 
P-14. 

Prudennel  Bache  Penaaon  •  nearemom  Production  Part- 
nership PBH-t  ^ 

Prudential  Bache  Peraon  •  Reliremenl  Producton  Part- 
nersh^j  PBfl-ll  ^ 

Pnjdential  BKhe  Pension  «  RekremenI  Limiled  Partner- 
shtoPBR-l. 

Piudential  Bache  Peneton  I  ReHremert  LMted  Partner 
shipP6R-H. 

The  Property  Warehouse,  Inc 

G  P  L  Co 

Grafwm  Energy  Venkves,  kvx 

GrahMD  Resatfch  A  InveetmenI  Pertormanoe.  Inc 

Graham  OH  A  Gas.  Ltd. 

Graham  Energy  Management.  Inc. 

Graham  Oepoeilary  Co. 

Graham  Produckon  Ca 

Pnidential  Bache  Energy  Income  PaHiiaistip  N  P-4 

Pnjdenkel  Bache  Energy  Income  Psrtnershy  H  P-5. 

Prudential  Bache  Energy  mcoma  Partnersh*)  N  P-6. 

Pnjdenkel  Bache  Energy  Inoome  Partnsnh*)  «  P-7. 

Pnjdenl«  Bacha  Energy  Income  Partnership  R  P-8. 

Prudental  Bacha  Energy  Inoome  Patkisrip  N  P-9 

Prudentiel  Bache  Energy  kioome  Partnership  N  P-10 

Pnidenkal  Bacha  Energy  Inoome  PaiUieiship  U  P-11 

Prudentitf  Bacha  Energy  Inoome  Production  Partnership  H 
P-4 

Prudential  Bache  Energy  Income  Produckon  Partnershv  II 
P-5 

Prudenkal  Bache  Energy  Income  ProducJton  Partner**  H 
P-«. 

Pnjdenkal  Bacha  Energy  Income  Productton  Partnershy  11 
P-7 

Pnjdenkal  Bache  Energy  Income  Pniducbon  Partnarshv  N 
P-8, 

Pnjdentiel  Bache  Energy  Income  Preducaon  Partnership  II 
P-9. 

Pnidenkal  Bache  Energy  Income  Produckon  Partnershy  M 
P-10 

PrudanM  Bache  Energy  kicome  Produckon  Parmershy  I 
P-11 


I 
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i  Notice* 


Fund  I9B3  P  1. 

»naaiM3P2. 

W  kcam*  Fund  igu  P  3. 

Am  a.  Hat,  MoConnick  W  A  Gm  amatii 

!■«»  aHaiR  ftaaiMLW,  inc.  Applom  laquMte 

I  to  McConnick  1»7e  CM 

«Mi  CS77-aiS  b*  tomninaMd. 

MHl  Oct  «.   1966.  Applicant 

OMii  (M  0«..  •  MMIMkar 

mOaem*to.  cseB^«B  <«■  dtaiMd  •> 

JFK  Doc  aB^24B24  Filed  ll-3~aa;  8:4S  jib] 
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AppllnUons  Rtod  With  th« 
ComnNiriun 

October  31.  Iflse. 

Take  no^ce  flat  fhe  following 
hydroelectric  Apitlicatian  kas  beea  fifed 
with  the  Federal  Energy  Regulatory 
CommisaioD  and  is  available  for  public 
inspectioii. 

a.  Type  of  Application-.  Transfer  of 
License. 

b.  Project  No^  n53-005. 

c.  Date  Filed:  October  14. 1988. 

d.  Applicant:  SNC  Hydro  Inc.  and 
Victory  Mills  Campaay,  Inc. 

e.  Name  of  Project:  Victoiy  Mills 
Preset 

t  Location:  On  FSsh  Creek  in  Saratoga 
County,  New  York. 

g.  Filed  Pursuant  ta  Federal  Ftower 
Act.  16  U.S.C.  791(aJ-825lr). 

h.  Contact  Peraos:  Peter  iOssel,  5604 
Utah  Avenue,  NW.,  Waxhiogtaa.  DC 
20015.  (202)  887-1424. 

i.  Comment  Date:  November  17. 1988. 

j.  Description  of  Proposed  Transfer: 
On  May  15, 19B4.  a  license  was  inued  to 
SNC  Hydro,  inc,  to  constnicL  operate, 
■od  maintain  the  Victory  MiHs  Project 
Mo.  nsai  A  liceBse  aBeadmeBt  w«s 
issued  on  March  27. 1986,  authorizing 
*e  relocation  of  die  powerhoase.  asfC 
Uydnx  Inc,  iateods  to  timadet  tbe 
license  to  Victwy  MiUs  Company.  Inc.  (a 
wholly  owned  subsidiary  for  SNC 
Hydro,  Inc.)  to  facilitate  and  obtain 
favorable  tax  treatment  for  the  project 
The  licensee  has  complied  with  the 
terms  and  conditions  of  the  license.  The 
project  is  currently  under  constructioa 
and  licensee  expects  that  it  will  be  in 
operation  by  the  end  of  1988.  The 
Victory  Mills  Company,  Inc.  has  agreed 
to  accept  all  terms  and  conditions  of  die 
license  and  the  requirements  of  the 
Federal  Power  Act  and  to  be  bound  by  it 
as  if  it  were  the  original  licensee. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

Standard  Paragraphs 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
iaftervene  in  accordance  with  the 


requirements  oflfae  Rules  of  A-actice 
and  Procedure.  18  CFR  38S.2ia  385.211. 
385.214.  In  detemining  the  appcopriate 
actioB  ta  take,  t^  Conunissioa  wiH 
consider  all  protests  or  other  comments 
^le4  but  only  those  who  file  a  aiotion  to 
intervene  in  accordance  with  the 
CoBunisaion's  Knles  may  become  a 
party  to  dw  prooeedi^g.  Any  oomnienta. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C  Filing  and  Serrice  of  Responsive 
Documents — Any  filing  mast  bear  in  all 
capital  letters  the  title  "Conuoents". 
"Notice  of  Intent  to  F^e  Competing 
Application",  "Competing  Application", 
"Protest"  or  "Motion  to  Interrene".  as 
applKaMe,  and  §ie  ftxjject  Number  of 
the  particular  appKcatioA  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  orij^nal  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  CapitcJ  Street. 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director.  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission.  Room  aD3-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  oompeting  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  partictdar 
application. 
Kenneth  F.  numb,  ■ 
Secretary. 

[FR  Doc.  86-24919  Piled  ll-i-a&  8:45  saaj 
BILUNG  COOE  ntJ-%%^ 


[Docket  No.  TC87-2-001] 

Arkta  Energy  Resources,  a  Divisioa  of 
ArkJa,  Inc^  Tariff  Sheet  Filings 

(October  30. 1986). 

Take  notice  that  on  October  24, 1986, 
Arkla  Esve:v\  Resources,  a  Division  of 
Arkla,  Inc..  (Arkla  Energy).  Post  Office 
Box  21734,  Shreveport,  Louisiana  71151, 
filed  in  Docket  No.  TC87-2-001  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff  to  be  effective 
November  15, 1986: 

Substitute  Eightii  Revised  Sheet  No.  3F 

which  supersedes  Seventh  Revised 

Sheet  No.  3F 
Substitute  Eighth  Revised  Sheet  No.  30 

which  supersedes  Seventh  Revised 

Sheet  No.  XJ 

Arkla  Energy  is  filing  these  sheets  to 
correct  computational  errors  in  its 
original  Docket  No.  TC87-2-0O0.  which 


was  aubmktted  paraoant  Is 

!  281.204(bK2)  of  the  ConaMsion's 

RegirfatiDiu. 

Aikla  Eaeiigy  requests  that  the  tariff 
sheets  be  pemutted  to  become  effective 
November  15. 1986,  Si  proposed. 

Aay  peraoa  desiriitg  to  be  heard  or 
make  any  protest  with  reference  to  said 
tariff  sheet  fifing  shouy  oa  or  before 
November  12. 1966,  file  with  the  Federal 
Energy  Regulatory  Goraraission. 
Washin^oa,  DC  20428,  a  motkn  to 
intervene  or  a  protest  in  accordance 
with  the  requireaieab  of  the 
CoBiausBios's  Rries  of  Prac&ce  and 
Procedure  (18  CFR  315^4  or  385.211). 
All  fKotests  filed  wiili  tiie  Cooumssion 
wffl  be  considered  by  it  in  deterauoing 
the  appropriate  acticn  to  be  takes  but 
will  not  serve  to  make  the  protestants 
parties  to  die  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  diereiB  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Roles. , 
Kenneth  F.  numb,         | 
Secretary. 
(FR  Doc.  86-24921  Filed  11-3-88:  8:45  am] 

BIIXING  CODE  VU-OI-M 


[Docket  No.  CI86-524-M1,  st  sL] 

FMP  Operating  Co.,  et  al.;  AppNcatlons 
for  Abandonment  and  Blanket  Limited- 
Term  Certificate 

October  29. 1906. 

Take  notice  that  the  appUcant  listed 
herein  has  filed  applications  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  abandon  service  and 
for  a  blanket  limited-term  certificate  to 
sell  natural  gas  in  interstate  commerce, 
as  described  herein. 

The  circumstances  presented  in.  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No,  436 
and  436-A.  issued  October  a  and 
December  12, 1985.  in  Docket  No.  RM35- 
1-000,  all  as  more  fully  described  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AccOTdingiy,  any  person  dearing  to  be 
heard  or  to  make  any  protests  with 
reference  to  said  aj^Ucations  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notfce  in  the  Federal 
Register,  file  with  the  Federal  Eneigy 
Regulatory  Commission.  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  aocordance  ivith  the 
requirements  of  the  Cemmission's  Rules 
of  Practice  and  Procedure  (18  CFR 


Federal  B^gjrter  /  Vol.  51.  Na  213  /  Tuesday.  Nov«Bfa»  4.  M86  /  Notice« 


4M71 


385.211. 385.214).  All  protesU  filed  with 
the  ComninoR  win  db  consideiml  by  tt 
in  detaoMKng  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 


proteatants  parties  to  the  (KDceedii^ 
Any  person  wisUng  to  become  a  party 
in  any  proceedbig  herein  most  ffle 


petitknu  to  intervene  in  accordance 
with  &e  Conumasion's  rules. 
KflOMtiiF.Fhiaik 

Secretaiy. 


Docks*  No. Md< 


086-524-001  B.  Sapl  25.  1966' 
Ct86-74»-0e0  A.  Safft  2Si.  IMB< 


FMP  Opsmiag  CDmiMiv.  at  «>  P.O.  Bot  flOQIM. 

N«w  Ortan.  UwiMna  70160-0004. 
— .jflO 


A10#  rWt  MCf 


Ovporarian,  Eugsne    (•).. 
Bkiok  306.  OltataraLaiMvia. 
>to<.fn»n,  6ugM«  IMnd  Block  306.  0«-  i  (•).. 


nngCoM:  <    inax  Dmw»   D   A>«nawiei6   C-AiwndmeiH  to  add  i 

■Ihesa  ippfciWoiii  ware  nolicad  on  Ootobar  2*.  1986.  Howavar.  that  naSoa* 


J_ 


y??  **.  **?  o^.non^ignatoiY  joim  inMraat  owna>«.  tapteant  tuiac  that  ma  M  fnt  lubminad  nwncay 


I  acraaga-E— ToW  Suoeaaaion— F— ParM  Twcwaan. 
~    J  iiBiW  tacaawd  OcMfr  22.  MBS.  «» 

1  ha  imarasit  of  oaitain  ownari  undar  FMP  Opamng 

Ga.  C*.  «.b«.  -L dW:*, Hii«iiirQii^T^cSSiSi  i ft.^arK' ""■  "' ""*-" *^ *  °**"  ^  '"*•  "*"**  *  ^-k-a-Rrt., 

■i^i.Srt.Sitf.^'wT!.?^*'^"^^^'^?''"'?**^  ^^  °P*^«*^  Conyany.CUCqiand  Qa>  Co..  RobaM  A.  Daiu  *,  HaBurton  Conin».  and  ContoaM 
f-nt^SSFS^ISrSt?  Jy^  *'.'***r^"'.*»qf'°"?*^  9'  .»«aaa  gp  laa  la  Pel  iii>  i.  Mb|act  to  a  -«■«-  aa  tw  gw  by  Cduiita  on  aSdaya"  notca.  H^plc 
Coknte  «rt  I'lvni  an%  appnainatokr  2S%  al  AiMf*^  anlic«>atad  daily  dalkwaUBy.  lUa.  Amtcmt  sMiaik  mM  OMaa^tontM  to  inw  tubaMM  M»«raav 

•j25/?S2^.2Ti2?«2?!iS  I^il-.*^^*  ^!S  !l5L2iS'.*!S5!!"  »<GPA»ctpn  IQ2((«  gaa  and  IIW  Via  detvacabJMy  tor  aR  ioni  Maiaat  OMwa  ia 
I  a  Kicyaai  Uaakal 


24.  1066.  la 

Ooinpany  due  to  ■ 
OiCLKOHaoa 


,.._i.„:-___      _'  .--  .-    'j=,si-,^.-^-.-  T—. '  •'"•cale  ixilh  pr»^ranlad  abandonment  to  maka  salas  lor  raMto  in  imarslaM  commBrce  ol  am  i*«*  • 

abarttontnent  in  uoow  wo.  C3Be-5a4-0OJ .  Appkcart  requaHs  that  the  likng  requrements  o«  H  I54.a2(t4.  1S4.MP6  and  154  94(k)  and  l>M  271  ol  tm 

"•*'"■■•  ''■"»*»''*^l»«oci|^«apa«iHgf«qmaiiiiaii»  Kau  of  comptarKa  wim  the  toragoing. 


(FR  Doc.  86-24923  Filed  11-3-86: 8:45  am) 

BIIXING  CODE  C717-01-M 

[Docket  No.  RP87-»-000] 

El  Paso  Natarsi  Gas  Co.;  PeHtlon  To 
Institute  a  Hearing 

October  29. 1988. 

Take  notice  that  on  October  3. 1986.  El 
Paso  Natural  Gas  Company  (H  Paso) 
tendered  for  filing  a  Petition  To  bistitute 
A  Hearing  in  accordance  with  Article  VI 
of  the  Stipulation  and  Agreement  in 
Settlement  of  Rate  Proceedings 
(settlement  agreement]  approved  by  the 
Commission's  Augnst  14, 1995  letter 
order  in  El  Paso's  Docket  Nos.  RP8S-58. 
et  al.  Article  VI  notes  that  the  rates 
approved  in  the  settlement  inchide  an 
"additional  fixed  cost  reimbm^ement 
charge"  applicable  to  sales  serrice  to 
Southern  CiaHfomis  Gas  Company 
(SoCal)  and  Pacific  Gas  and  Electric 
Company  (PG  and  E).  The  charge  was  to 
be  levied  at  any  lime  pnrchases  by 
SoCal  or  PG  and  E  fell  short  of  an 
"additional  fixed  cost  reimtrorsement 
quantity."  the  additional  fixed  cost 
reimbursement  quantity  was  equal  to 
60%  of  the  annual  contract  quantity  for 
SoCal  and  PG  and  E. 

fl  Paso  states  Article  VI  limits  the 
duration  of  the  additional  fixed  cost 
reimbursement  charge  to  SoCal  and  PG 
and  K.  Paragraph  6.2  recites  that  if  the 
minimum  commodity  bill  of 
Transwestem  Pipeline  Company 
(Transwestem)  to  SoCal  is  established 
at  any  level  other  than  80%  of  the  annual 
contract  quantity,  El  Paso  will  be 
required  to  modify  its  additional  fixed 
cost  reimbursement  quantities  to  reflect 
the  same  percentage  level.  Nevertheless, 
Paragraph  8.3  provides  that  if  the  new 


level  is  less  than  60%.  El  Paao  «viU  have 
the  right,  upon  request,  to  a  proaipt 
hearing  to  determine  a  higher  level  to  be 
proposed  by  El  Paso. 

On  August  4, 1986,  in  Transwestem's 
Docket  Nos.  RP81-13O-024,  et  al..  the 
Commission  lowered  Transwestem's 
minimum  conunodity  bill  level  to  zero. 
As  provided  by  Paragraph  6.2  of  the 
Settlement  Agreement,  El  Paso  is  filing 
concurrently  herewith  revised  tariff 
sheets  which  reduce  its  additional  fixed 
cost  reimbursement  quantities  to  zero. 
This  petition  is  intended  to  exercise  El 
Paso's  right  under  Paragraph  6.3  to 
inititate  a  prompt  hearing  with  respect 
to  the  just  and  reasonable  levd  of  El 
Paso's  additional  fixed  cost 
reimbursement  charge. 

El  Paso  has  served  copies  of  this 
petition  upon  all  the  parties  to  Docket 
Nos.  RP8S-58,  et  al.,  all  customers  of  El 
Paso,  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  Ai!  sudi  motions  or  protests 
should  be  filed  on  or  before  November  7, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servne  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  most  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  86-24922  Filed  11-3-86;  8:45  am] 
BILUNQ  COOC  S7T7-41-H 


[Docket  No.  RP86-101-002J 

Superior  Offshore  PIpeMne  C04 
Compliance  FWng 

October  29. 1984. 

Take  notice  that  on  October  20. 1988, 
Superior  Offshore  P^eline  Company 
(SOPCO)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  OrigiBal  Volume  No.  1: 

First  Revised  Sheet  Nos.  5. 7,  8. 16. 17, 
18,  S2. 34,  SS,  98.  39, 47, 48,  53,  and  54. 

According  to  S  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)).  die  date  of  fil'mg  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  October  24. 
1986. 

SOPCO  states  that  this  filing  is  in 
compliance  with  the  Commission's  order 
of  October  17. 1986.  and  that  the  First 
Revised  Sheets  have  been  modified  to 
conform  with  S  154J3  of  the 
Commission's  regulations  with  respect 
to  proper  pagination.  Additionally,  First 
Revised  Sheet  No.  5  has  been  amended 
to  include  a  one  cent  per  MMB'u 
minimum  rate  pursuant  to  Ordering 
Paragraph  [B)  of  the  October  17. 1988 
order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  5. 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  8&-24920  Filed  ll-3-«6;  8:45  am] 

BHJJNG  CODE  6717-01-M 


Office  of  Conservation  and 
Renewable  Energy 

(Solicitation  Na  DE-PS01-«7CE27462) 

Announcement  of  Competitive  Grant 
Program;  Least  Cost  Utility  Planning 
Program 

The  United  States  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Office  of  Buildings 
and  Community  Systems,  is  entering 
into  a  competitive  grant  program  for  the 
performance  of  research  to  determine 
the  impacts  of  energy  conservation 
technologies  on  utilities'  load  shapes 
and  ways  this  data,  information,  and 
analysis  can  be  used  in  least-cost  utility 
planning. 

Least-cost  utility  planning  is  a 
methodology  that  is  still  evolving  and 
there  is  a  need  to  develop  improved 
data,  methodologies  and  analytical  tools 
to  assist  State  energy  agencies, 
regulatory  commissions,  utilities  and 
consumer  groups  in  identifying  and 
evaluating  various  combinations  of 
supply  and  demand-side  options  that 
could  lead  to  a  least-cost  load-resource 
balance. 

The  U.S.  Department  of  Energy,  in  the 
forthcoming  solicitation,  will  request 
applications  in  the  major  areas  of 
Technology  Assessment,  Market 
Penetration,  Integrated  Utility  Planning 
and  Technology  Transfer. 

Technology  Assessment  identifies  the 
cost  and  performance  potential  of 
energy  conservation  and  load-shaping 
technologies.  Market  Penetration 
involves  a  technology's  penetration  of 
the  market  as  a  result  of  utility  programs 
and  expected  cost/benefit  impacts  of 
the  use  by  the  customer  of  such 
technologies.  In  Integrated  Utility 
Planning,  utilities  use  the  information 
from  the  first  two  areas  above  to 
integrate  their  demand-side  and  supply- 
side  alternatives  into  the  combination 
that  provides  the  least  cost  to  their 
customers.  Technology  Transfer  is  the 
activity  that  collects  information  on 
least-cost  utility  programs  and 
disseminates  it  to  utilities,  regulators 
and  others  in  a  form  that  they  can  use. 


Multiple  awards  for  research  and 
technology  transfer  are  expected  to  be 
made  during  FY  1987.  At  least  $250,000 
will  be  allocated  for  this  program. 

Eligibility:  Unrestricted. 

It  is  anticipated  that  a  formal 
solicitation  will  be  issued  in  November 
1986  and  that  a  Pre-Application 
Conference  will  be  conducted  on  or 
about  December  17, 1986.  Requests  for 
copies  of  this  solicitation  should  be 
addressed  to:  U.S.  Department  of 
Energy,  Office  of  Procurement 
Operations,  Attn:  Document  Control 
Specialist,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 

The  Contract  Specialist  is  Rose  Mason 
at  (202)  252-6757. 

Dated:  October  23, 1986. 
Stephen  |.  Michelsen, 

Director,  Contract  Operations  Division  "B" 

Office  of  Procurement  Operations. 

(FR  Doc.  86-24929  Filed  11-3-88:  8:45  am] 

BILLING  CODE  C450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY  1 

IA-6-FRL-3104-71     1 

Delegation  of  Authority  to  the  State  of 
Texas;  Prevention  of  Significant 
Deterioration  and  Visibility  Protection 
New  Source  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  delegation  of 
authority. 


SUMMARY:  Notice  is  hereby  given  which 
clarifies  the  visibihKr  new  source  review 
(NSR)  program  for  the  State  of  Texas. 
This  action  is  a  result  of  a  proposed 
rulemaking  on  October  23. 1984,  (49  FR 
42670)  in  which  EPA  proposed  to 
disapprove  State  Implementation  Plans 
(SIPs)  of  states,  inclt»ding  Texas,  which 
failed  to  comply  with  the  provisions  of 
40  CFR  51.307  for  visibility  NSR. 

Texas  has  had  partial  authonty 
through  delegation  for  technical  and 
administrative  review  of  the  Federal 
Prevention  of  Significant  Deteroration 
(PSD)  program.  40  CFR  52.21,  since  April 
23, 1981.  The  EPA  revised  the  PSD 
program  to  incorporate  the  requirements 
of  40  CFR  51.307  on  July  12. 1985.  The 
PSD  delegation  to  Texas  includes  any 
revision  to  the  PSD  program  which 
occurs  subsequent  to  the  original 
delegation  of  April  28. 1981. 
Consequently,  the  technical  and 
administrative  review  of  the  revised 
PSD  program  has  been  delegated  to  the 
State  of  Texas. 


EFFECTIVE  DATE:  Partial  delegation  is 
effective  as  of  July  12. 1985,  for  visibility 
NSR. 

addresses:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency. 

Region  6.  Air  Programs  Branch  (6T- 

AN).  1201  Elm  Street,  Dallas,  Texas 

75270 
Texas  Air  Control  Board.  6330  Highway 

290  East.  Austin,  Texas  78723. 
FOR  FURTHER  tNFORMATION  CONTACT 
John  Crocker.  Air  Programs  Branch,  EPA 
Region  6, 1201  Ehn  Street,  Dallas.  Texas 
75270,  telephone  (214)  767-9850  or  (FTS) 
729-9850.  Reference  Docket  File  Number 
TX-86-1. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  169A  of  the  Qean  Air  Act.  42, 
U.S.C.  7491.  requires  visibility  protection 
for  mandatory  Class  I  Federal  areas 
where  EPA  has  determined  that 
visibility  is  an  important  value. 
("Mandatory  Class  I  Federal  areas"  a   • 
certain  national  parks,  wilderness  areas, 
and  international  parks,  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a),  40  CFR  81.400-137.)  Section 
169A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
states  to  amend  their  State 
Implementation  Plans  (SiPs)  to  provide 
for  visibility  protection. 

On  December  2, 1980.  EPA 
promulgated  the  required  visibility 
regulations  in  45  FR  80064.  codified  at  40 
CFR  51.300  et  seq.  It  required  the  states 
to  submit  their  revised  SEPs  to  satisfy 
those  provisions  by  September  2, 1981. 
(See  45  FR  80091.  codified  in  40  CFR 
51.302(a)(1).)  That  rulemaking  resulted  in 
numerous  parties  seeking  jucScial 
review  of  tiie  visibility  regulations.  In 
March  1981.  the  Court  stayed  the 
litigation  pending  EPA  action  on  related 
administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  In  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretioncry  duty  under  ■ 
section  110  of  the  Act  to  promulgate 
visibility  SIPs.  A  negotiated  settlement 
agreement  between  EPA  and  EDF 
required  EPA  to  promulgate  visibility 
SIPs  on  a  specific  schedule.  It  required 
EPA  to  propose  and  promulgate  federal 
regulations  in  states  where  SIPs  are 
deficient  with  respect  to  the  1960 
visibility  new  source  review  and 
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raonitoriag  nguttations.  40  CFR  51.307 
and  51^5,  respectively.  Texas  has  two 
mandatory  Class  I  areas:  Big  Bend 
National  JPark  »ad  Guadaiupe 
Mouatains  Natioaal  Park.  No  other 
Class  I  areas  curreatljr  exist  in  the  State. 
Texas  is  one  of  the  states  listed  in  49  FR 
42670  as  havijog  an  inadequate  New 
Source  Review  (NSR)  and  moBitoring 
plan  for  visibility  protection.  Texas  did 
not  submit  a  visibility  monitoring 
strategy.  Consequently.  EPA 
promul^ted  a  Federal  moBitoring  plan 
in  the  July  12. 1985.  Fadeial  Ra^ster  (50 
FR  28544).  This  notice  clarifies  the 
visibility  NSl  program  for  Texas. 

On  December  11. 1985.  the  Governor 
of  Texas  submitted  a  SIP  Revision  lor 
Protection  of  VIsibiBty  for  new  source 
review.  Visibility  NSR  regulations  were 
included  in  the  subnittaL  EPA  is 
reviewing  the  subminal  and  will  lake 
action  on  it  in  a  separate  notice. 

New  Soorce  Review 

40  CFR  SI  .307  reqnires  states  to 
review  new  major  stationary  sources 
and  major  modifications  prior  to 
construction  to  assess  potential  impacts 
on  vimbility  in  any  visibiKty  protection 
area,  reganlless  of  the  air  <|QBKty  status 
of  the  area  in  which  the  source  is 
located.  Tliat  is,  sources  locatii^  in 
attainiaent  ««as  and  nonattaHmient 
areas  must  undergo  visibflity  new 
source  review  (See  40  CFR  51.307(a)  and 
(b)(2).  respecdvety).  These  reqwrements 
ensure  that  (1)  the  ▼isibility  impact 
review  is  conducted  in  a  6nety  and 
consistent  manner,  (2)  the  reviewing 
authority  considers  any  timely  Federal 
Land  Manager  (FLM)  analysis 
demonstrating  tfiai  a  proposed  source 
would  have  ad  adverse  impact  on 
visibility,  and  (3)  there  is  poUic 
availability  of  the  permitting  authority's 
conclusion. 

Visibility  NSR  is  addressed  in  two 
parts:  one  addreses  major  stationary 
sources  subject  to  the  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  (40  CFR  51.24}  which  apply 
to  attainment  areas,  and  the  second 
addresses  major  sources  in 
nonattainment  areas.  On  July  12, 1985,  at 
50  FR  28544,  EPA  promulgated  three 
programs  to  meet  these  requirements, 
each  to  be  applicable  in  separate 
circumstances.  The  EPA  promulgated 
revisions  to  the  Federal  PSD  program  (40 
CFR  52.21)  which  incorporate  the 
iequirements  of  S51J07(a)  and  is 
applicable  in  States  with  Federally 
operated  or  delegated  PSD  programs. 
The  EPA  created  a  new  program,  §52.27. 
which  it  applicable  in  States  with  a 
Federally  approved  State  PSD  program. 
The  EPA  created  a  new  program.  (52.28, 
to  meet  the  requirements  of  S51.3(F(b) 


and  is  applicable  in  States  with 

nonattainment  areas.  Texas  has  no 
nonattainount  areas  that  m^  ia^iact 
visibility  in  its  mandatory  Class  I 
Federal  areas  and  was  therefore 
exempted  from  the  nonattainment 
program  reqvirements  of  40  CFR 
51.307(bM2)  by  EPA  (50  FR  28549).  Thus, 
the  Texas  visibility  new  source  review 
regulations  need  only  apply  to 
attainment  aie&s  and  specify  the 
standard  requirements  for  any  permit 
applicatioB  and  permit  approval. 

Ciurent  Plan  Status 

Texas  has  had  partial  aathonty 
through  ddcgatioB  Ear  technical  and 
administrative  review  of  the  Federal 
PSD  program,  40  cm  52.21.  sinoe  Apra 
23, 1981.  The  EPA  revised  the  PSD 
program  to  incorporate  the  reqwireiaents 
of  40  CFR  51.307  on  July  12, 1985.  The 
PSD  delegation  to  Texas  indodes  any 
revision  to  the  PSD  program  which 
occurs  subsequent  the  original 
delegation  of  April  23, 1981. 
Consequently,  the  technical  and 
administrative  review  of  the  revised 
PSD  program  has  been  delegated  to  the 
State  of  Texas.  Oa  Deoeaiber  11. 1985, 
the  Governor  of  Texas  sabnutted  to  EPA 
a  SIP  revision  for  the  Preventioa  of 
Significant  Deterioration  Program 
including  amendments  to  TACB  General 
Rules  and  to  TACB  Re^ilation  VL  The 
State  has  tncoiporated  the  requirements 
of  {51  J07(a)  into  these  revisions.  The 
EPA  is  currendy  reviewing  the  PSD  SIP 
revision  and  will  publish  its 
determination  in  a  separate  Federal 
Register  notice.  If  EPA  approves  the 
State's  submittal,  that  action  will 
supercede  the  PSD  ddegation  of 
authority. 

Dated:  October  17, 1986. 
Frances  E.  Ailipa. 

Acting  Regional  Admmiftrator. 

[FR  Doc.  »-2«14  Piled  11-3-86;  6:45  am] 

BILLWO  CODE  6SMKS0.M 


FEDERAL  EMERGENCY 
IMANAGEMENT  AGENCY 

[FEMA-TTS-DR] 

Illinois;  Amendment  to  Notice  of  a 
Ma)or-Dfsaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-776-DR),  dated  October 
7, 1986,  and  related  determinations. 
dated:  October  28, 1986. 


FOR  rURTMEII  MFORMATMM  COMT ACR 

Sewall  H.E.  Johnson,  Disaster 
Asststance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  2047Z  (202)  646-^l& 

Notice:  The  notice  of  a  maior  disaster 
for  the  State  of  Illinois,  dated  October  7. 
1986,  is  hereby  amended  to  ifichide  the 
following  areas  among  Ikoae  areas 
detennined  to  hare  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  Presideat  is  his 
declaration  of  October  7,  IflBS:  The  Cook 
County  Townships  of  Leaden,  Mataie, 
Provteo.  Riireiside.  and  Wheriiqs  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.518,  Disaster  Assiitanoe) 

Dave  MoLomfaliii, 

Deputy  Auodate  Dinctar.  State  and  Local 
Prxtgrcans  and  Support  Federal  Emergency 
Management  Agency. 

(FR  Doc.  8B-2MV  Filed  ll-3-8Gt  8:45  am| 
lOOOKsri 


[FEIIA-78S-OR] 

Kansas  Anondniant  to  Notioe  Of  ■ 
Major-Disaster  OedaraUon 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-780-DR).  dated  October 
22, 1986,  and  related  determinations. 

dated:  October  29, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  fohnsoo.  Disaster 
Assistance  I^o^ams,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Kansas,  dated  October 
22, 1966.  is  hereby  amended  to  indode 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  22, 1986:  Allen. 
Bourbon,  Chautauqua,  Cherokee, 
Cowley,  Montgomery.  Neosho,  and 
Wilson  Cousties  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 

DavB  McLoughUn, 

Deputy  Associate  Director,  State  aad  Local 
Programs  and  Support  Federal  Emergency 
Management  Agency. 

[FR  Doc.  86-24898  Filed  11-3-88:  8:45  am] 
BILLING  CODE  vn-n-m 
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(FEMA-779-OR] 

MisMNiri;  Amendment  to  Notice  Of  a 


AQCNCV:  Federal  Emergency 
Management  Agency. 
ACnoH:  Notice. 


:  Thia  notice  amends  the  notice 
of  a  ma|or  disaster  for  the  State  of 
Missouri  (FEMA-779-DR).  dated 
October  14. 1986.  and  related 
determinations. 
dated:  October  28. 1988: 
Fon  nmnicR  iMKMttATioN  contact: 
Sewall  RE.  fohnson,  Disaster 
Assistance  Programs.  Federal 
Emei^gency  Management  Agency, 
Washington.  DC  20472  (202)  848-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Missouri,  dated  October 
14. 1986,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  14. 1986: 

Vernon  County  for  Individual 
Assistance. 

Cooper  County  as  an  adjacent  area 
for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83^16,  Disaster  Assistance.) 

Dave  McLoughlin. 

Deputy  Associate  Director.  State  and  Local 

Programs  and  Support.  Federal  Emergency 

Management  Agency. 

(FR  Doc.  86-24899  Filed  11-3-86;  8:45  am] 

MLLINQ  CODE  SriS-Oa-M 


[FEMA-778-OR] 

Oidahoma;  Amendment  to  Notice  of  a 
Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Oklahoma  (FEMA-778-43R).  dated 

October  14. 1986.  and  related 

determinations. 

dated:  October  28. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Oklahoma,  dated 
October  14, 1986,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 


President  in  his  declaration  of  October 
14, 1986: 

The  following  counties  for  Public 
Assistance: 

Beckham  Greer  Ottawa 

Blaine  Kay  Pawnee 

Caddo  Klngfi*er  Payne 

Canadian  Kiowa  Sequoyah 

Cherokee  Logan  Tillman 

Custer  McClaJn  Tulsa 

Garfield  Major  Wagoner 

Grady  Muskogee  Washington 

Grant  Osage  Washila 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dave  McLoughlin, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 

(PR  Doc.  86-24900  Filed  11-3-86:  8:45  am) 

BNJJNQ  COOE  671t-02-« 


FEDERAL  RESERVE  SYSTEM 

Industry  Woricshop;  Electronic 
Payments  Formats;  Meeting 

The  Federal  Reserve  System  will 
sponsor  two  workshops  on  a  standard 
electronic  payments  format  on  Monday, 
November  17, 1986  and  Monday, 
November  24, 1988.  the  two  workshops, 
which  will  be  open  to  industry 
representatives,  are  similar  but  are 
targeted  towards  different  audiences. 
The  November  17, 1986  workshop  is  for 
banking  industry  and  standards  setting 
representatives.  The  November  24. 1986 
workshops  is  for  software  and  hardware 
vendors.  The  two  workshops  will  be 
held  as  follows: 

AUDIENCE:  Banking  industry  and 
standards  setting  groups 

DATE:  November  17, 1986 

TIME:  9:30  to  12:00  noon 

ADDRESS:  Home  Insurance  Building,  59 
Maiden  Lane,  New  York  City 
(between  Nassau  «nd  Williams 
Streets,  in  the  Financial  District) 

ROOM:  15th  Floor 

AUDIENCE:  Software  and  hardware 

vendors 
DATE:  November  24, 1986 
TIME:  9:30  to  12:00  noon 
ADDRESS:  Federal  Reserve  Bank  of 

Boston,  600  Atlantic  Avenue,  Boston, 

Massachusetts 
ROOM:  Auditorium,  ground  level 

The  purpose  of  the  workshop  is  to 
disciiss  with  industry  participants  the 
implications  of  moving  to  one  standard 
format  for  all  Federal  Reserve  electronic 
payments  (transfer  of  funds,  securities 
transfer,  and  the  automated  clearing 
house).  The  need  for  such  a  workshop  is 
a  result  of  research,  recently  conducted 
by  the  Federal  Reserve,  on  the  future  of 
electronic  payments  in  this  country.  One 
of  the  major  issues  to  emerge  was  the 


need  for  a  standard  format  for  electronic 
payments. 

The  task  force  studying  standard 
formats,  would  like  industry  feedback 
on  the  implications  and  the  viabiHty  of 
selecting  ANSI  X12  as  a  standard 
format. 

The  workshop  is  an  Opportunity  for 
participants,  knowledgeable  about  the 
various  payments  formats,  to  discuss  the 
impact  of  such  a  change  in  formats. 
Changing  to  a  new  format  would 
provide  both  benefits  and  transition 
hurdles  to  payments  system  users.  Since 
acceptance  by  users  is  essential  to  the 
success  of  any  new  transaction  format, 
the  Federal  Reserve  is  interested  in  the 
ramifications  of  such  a  change  to 
depository  institutions  and  their 
customers,  and  in  any  c4)stacles 
inherent  in  the  use  of  the  ANSI  X12 
standard. 

Issues  and  comments  generated  from 
the  workshop  will  help  focus  subsequent 
research  and  coordination  efforts, 
helping  the  Federal  Reserve  develop  an 
effective  and  efficient  standard  format. 

Persons  wishing  to  comment  in 
writing  regarding  the  above  topic  may 
do  80  by  mailing  statements  to  Tina 
Slater,  Senior  Analyst,  Division  of  Bank 
Operations,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  or  to  Frank  Zslesky, 
Technological  Consultant.  Federal 
Reserve  Bank  of  Minneapolis,  250 
Marquette  Avenue  Minneapolis, 
Minnesota  55480.  Comments  must  be 
received  no  later  than  November  10. 
1986. 

For  further  information  contact  Tina 
Slater  at  (202)  452-2539  or  Frank 
Zalesky  at  (612)  340-2006.  For 
Telecommunications  Device  for  the  Deaf 
(TDD)  users,  contact:  Eamestine  Hill  or 
Dorothea  Thompson  at  (202)  452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  29, 1986. 
James  McAfee.  | 

Associate  Secretary  of  the  Amrd. 
[FR  Doc.  86-24857  Filed  ll-»-86;  8:45  am] 

BILLING  COOE  U1(M)1-«  I 

Bamett  Banlcs  of  Florida,  Inc.; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonlianking 
Company 

The  company  listed  in  this  notice  has 
apphed  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  22S.14)  for  the 
Board's  approval  under  siection  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
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listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  ^e 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  24, 
1986. 

A.  Federal  Reserve  Bank  ol  Adanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW,  Atlanta,  Georgia 
30303: 

1.  Bamett  Banks  of  Florida,  Inc., 
Jacksonville,  Florida;  to  acquire  80 
percent  of  the  voting  shares  of  First  City 
Bancorp,  Inc.,  Marietta,  Georgia,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Cobb  Counfy, 
Marietta,  Georgia. 

In  coimection  with  this  application. 
Applicant  also  proposes  to  acquire 
Georgia  Interchange  Network,  Inc., 
Atlanta,  Georgia,  and  thereby  engage  in 
the  operation  of  an  electronic  funds 
transfer  interchange  system  within  the 
state  of  Georgia  pursuant  to 
S  22S.25(b)(7)  of  the  Board's  Regulation 
Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  29, 1966. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-24907  Filed  11-3-86;  8:45  am] 
MUJNa  CODE  tZIO-OI-M 

PNC  RfMndal  Corp.;  Application  To 
Engage  da  novo  In  Pannlaaibia 
Nonbanking  Activitiaa 

The  company  listed  in  this  notice  has 
filed  an  application  under  J  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
22S.23(a)(l))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8})  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directfy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Oie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  grains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsotmd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  24, 1906. 

A.  Fedmol  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  PNC  Financial  Corp.  PitUburgh, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary,  Provident  National 
Corporation.  Cherry  Hill,  New  Jersey,  in 
making  business  loans  to  commercial 


customers  from  an  office  located  in  New 
Jersey  pursuant  to  {  22S.25(b)(l)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  29, 1966. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc  88-24856  Filed  11-3-86:  8:45  am) 

aiujNa  CODE  ezie-oi-M 


Premlar  Bankaharea  Corp.,  at  at; 
Formatkma  of;  AoquWtlona  by,  and 
Mergara  of  Bank  HoMbig  Companlaa 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)J. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  24, 1986. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  Premier  Bankshares  Corporation, 
Tazewell,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Peoples 
Bank.  Inc.,  Honaker,  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bank  South  Corporation,  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Southern  Bancorp,  Inc., 
Waycross,  Georgia,  and  thereby 
indirectly  acquire  the  Exchange  Bank. 
Douglas,  Georgia;  Southern  Bank, 
Waycross,  Georgia;  and  Mount  Vernon 
Bank.  Mount  Vernon,  Georgia. 
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2.  Brannen  Banks  of  Florida,  Inc., 
Inverness.  Florida:  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Brooksville,  Brooksville,  Florida,  a  de 
novo  bank. 

C  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street  Chicaga  Illinois 
60690: 

1.  First  Bancorp,  Inc.,  Yates  City. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Bank  of  Yates  City. 
Yates  City.  Illinois.  Comments  on  this 
application  must  be  received  by 
November  21. 1986. 

0.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  Q  Sumner.  Vice  President]  411 
Locust  Street,  St.  Louis,  Missouri  83166: 

1.  Bankers' Bancorporation  of 
Missouri,  Inc.,  Jefferson  City,  Missouri; 
to  become  a  bank  holding  company  by 
acquiring  at  least  80  percent  of  the 
voting  shares  of  Missouri  Independent 
Bank.  Jefferson  City,  Missouri. 

2.  Mark  Twain  Bancshares,  Inc.,  St. 
Louis,  Missouri;  to  acquire  at  least  95 
percent  of  the  voting  shares  of  Bankers 
Trust  Company,  Belleville,  Illinois. 


Transaction  No 


(1)86-1236.. 

(2)  66-1323... 

(3)  86-1406  .. 

(4)  86-1439... 

(5)  86-1448. ... 

(6)  86-1488  ... 
(7)86-1508... 
(8)86-1511... 
(9)  86-1496... 
(10)86-1481  . 
(11)86-1497.. 
(12)8ft-14ae. 
(13)  86-1522.. 
(14)86-1513.. 

(15)  86-1534.. 

(16)  86-1535.. 
(17)86-1520. 
(18)86-1521. 
(19)  86-1554.. 
(20)86-1551  . 

(21)  86-1552.. 

(22)  86-1553. 

(23)  86-1537.. 

(24)  86-1547.. 

(25)  86-1540.. 

(26)  86-1586.. 

(27)  86-1559:.'. 

(28)  86-1563 

(29)  86-1586 
(30)86-1598 

(31)  86-1603 

(32)  86-1604  .. 
(33)86-1611... 

(34)  86-1612.. 

(35)  86-1656... 

(36)  86-1638  .. 

(37)  86-1640... 

(38)  86-1646  .. 

(39)  86-1648.. 

(40)  86-1649. 

(41)  86-1657... 
(41)86-1661... 

(42)  86-1665  . 

(43)  86-1668... 

(44)  86-1679. 

(45)  86-1691  . 

(46)  86-1886  . 

(47)  86-1696  . 
(48)86-1681... 


Name  d  acqufinB  poison 


Ocadeirtjal  Pelroleuin  Corp.. 

Summil  HeaUti  Ud 

Blue  James  N _ 

Whfttakef  Cofp 

Aden  Corp.. 


United  Van  Lines  Inc 

Federal  Realty  Investment  Trus.... 

BankAmerica  Corp 

GuK  Western  Inc 

Natl  Patent  Davatopmenl  Corp.... 

Petroleos  de  Venezuela  S  A 

Pelroteos  de  Venezuela  S  A 

Impena)  Chemcal  Induslhet 

Mead  Corp 

Burmah  Oil  Inc 

Hansen  Elmer  F-Eileen  Q 

Triangle  Industnes  Inc 

American  Can  Co 

Heritage  Conimuncations  Itk 

Jefferson  Smurtt  Group  pic 

Morgan  Stanley  Leveraged  Equit 

H.F  Lenlest 

Gloucester  County  Tmea  Inc 

Ladd  Furniture  Inc 

Georgetown  Industiias  Inc 

Exposaic  Industnes  Inc 

V  F  Corp 

Giant  Group  Ltd 

Exposaic  Industries  Inc „." 

Interco  Inc „ 

Boots  Co  PLC. 


Commonixealth  Energy  System.. 

Gillett  George  N  Jr 

GiUett  George  N  Jr 

Alaska  Air  (Soup  Inc 

Sedgwick  Group-Fred  S  James.. 

ParvAmerican  Life  Insu  Co 

Saddlebrook  Corp 

Cineplej  Odeon  Corp 

Oneplex  Odeon  Corp 

Alaska  A»  Group  Inc 

Heed  IntI  P  L  C 

Annstrong  World  Industnes  Inc"! 

Reed  IntI  P  L  C 

Weyertiaeuser  Co 

Weyertiaeuser  Co 

Textron  Inc 

Textron  Inc „ 

Davis  William  Jack „ 


E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Love  County  Bancorp,  Marietta, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Bank  of  Love  County, 
Marietta,  Oklahoma.  Comments  on  this 
application  must  be  received  by 
November  21, 1988 

Board  of  Govemora  of  the  Federal  Reserve 
System,  October  29, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  24908  Filed  11-3-86;  8:45  amj 

BILUNQ  COOE  <210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 

Transactions  Granted  Early  Termination 


Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such,  plans.  Section 
7A(b)(2)  of  the  Act  peitnits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Name  o<  acqured  person 


Diamond  Shamrock  Corp 

Tucson  General  Ho^jital 

Cfievroo  Corp .,_ 

Arlen  Corp , 

Whinar  Industnes  LH 

Sentry  Insu  A  Mutual  Co 

Bennan  WoWord  l-MWvin  J.. 

BCI  Associates  L  P.. 

W  D  Larson  Co»  Ltd  Inc 

Baxter  Travonol  Labt  Inc 

Souttitand  Corp _ 

Cotonial  Pipeline  Co 

Chevron  Corp.. 


James  River  Corp  ol  Virynia .. 

Columbia  Cement  Co  Inc 

Fidefcor  kic 

Amerkam  C:an  Company 

Triangle  Industries  liK 

Rollina  Communications  Inc .... 

Mow  Corp . 

Mow  Corp 

Tele-Commuracationo  Inc 

Times  Mirror  Co 

American  Furniture  Qo  Inc 

V  H  I  Inc 

Georgetown  Industnos  Inc 

Bkje  Bell  Savs-Profit  Sharing ... 

TreQxp 

Georgetown  kKkjstnos  Inc 

Converse  Inc 

Baxter  Travenol  Lab*  Inc 

Texas  Eastern  Corp., 

A  S  AbeN  Ck) 

Times  Minor  Co 

Jot  America  Airknes  tic 

Armistead  Group  Inc 

Gik  Manin  D 

First  Cohimbia  Financial  Corp.. 

Landea  Michael , 

Schwartz  Albert 

Jet  Amertca  Airknes  kic 

Lavine  Mark .„ 

Henry  Warner  W „ 

GoWberg  Alan 

Benjamin  Ansehl  Co.. 

Jack  Ansefil  Living  Trtist 

Ex-Gene  Corp 

Ex-Cell  O  Corp ., 

Pratt-Read  Corp 


Name  of  acquired  entity 


Diamond  Shamrock  Chemnala  Corp .. 

Tucson  (Seneral  Hospital 

GA  Technologiea  Inc 

Steel  Strip-Justar  Steel  Div 

Whitlar  Industries  Lid 


Great  Southwest  Fire  Insu  Co .. 
Bennan  Enterprises.. 


Beatrice  Financial  Sendees  In 

Allstate  Financa  Leasing 

Abbey  MedKal  ktc 

Citgo  Petroleum  Corp _ 

Cokxiial  Pipeline  Co 

Paraquat _ 

Zatartwck  Distribution  Group 

Cofcjmbia  Cement  Co  Inc 

FWelity  Bond  Mortgage  Co 

American  Can  Company 

Triangle  Industriaa  Iric 

Rollins  Communicatnns  hic 

Cor«akier  Corp  of  America _. 

Container  Corp  of  America 

TeleOxnmumcationa  kiC 

Timea  HeraW  Prinlirig  Co 

AmarKan  Furniture  Co  kic 

V  H  I  Inc _ 

Andrews  Wire  Dwi  of  Gtl „., 

Bkie  Bell  Savs-Profil  Sharing 

Tre  Corp _ 

Andrews  Wire  Divi  of  Gil 

Converse  Inc 

F«nl  Divi-Smith  Labe. ..i 

Texas  Eastern  Corp 

Wmar  Inc— WRLH-TV._ 

Timea  Mirror  Co 

Jet  America  Airtinos  Inc _ 

Amiistead  Group  Inc 

Natkxial  Insu  Sennces  Inc 

Mid^^ontinent  Computer  Servs 

RKO  Century  Warner  Theatraa 

RKO  Century  Warner  Thaafres 

Jet  America  Airlines  Inc 

American  Baby  Inc-Cabis  TV 

WW  Henry  Co-Henry  Develapment.. 

American  Baby  Inc-Cable  TV 

Benjamin  ArtaeN  Co..._ 

Jack  Ansehl  Living  Tnist _. .. 

Ex-Coll  O  Corp 

Ex-Cell  O  Corp 

Pratt-Read  Corp 


Aug.  27,  1966. 
Aug.  19.  1868. 

Sapl  IS.  tsae. 
Aug.  7.  1986. 

Aug7,  igee. 

Aug.  7,  1868. 

Aug.  7.  1986. 

Aug.  7,  ISSSl 

Aug.  8.  1986. 

Aug.  11.  1986. 

Sa(>L4.  1966. 

Sept.  4, 1986. 

Aug.7.  19S6. 

Aug.  IS.  1986. 

Aug.  8.  1986. 

Aug.  a.  1986. 

Sapt25.  1886. 

SaptZS.  1986. 

Aua  7.  1908. 

Aug.  2S,  1986. 

Aug.2S.  198a 

Aug.  24,  1986. 

Aug.  7.1986. 

Aug.7,  19a& 

Aug.  13,  1986. 

Aug.  19.  1986. 

Aug.  27.  1986. 
Sapt2.19eS. 
Aug.  19,  1986. 
Aug.  19.  1966. 
Aug.  20.  1986. 
Sapt4,  1988. 
Sapt  4,  1986. 
Sapl  4.  1886. 
huQ.22.  1906. 
Aug.  26,  1986. 
Aug.  28.  1986. 
Aug.  26.  1986. 
Aug.  29.  1986. 
Aug.  29.  1986. 
Aug.  22.  1988. 
Aug.  27.  19B& 
Aug.  27,  198*. 
Aug.  27.  19SS. 
Aug.  29. 1986. 
Aug.28.  198& 
Aug.  28,  1986. 
Aug.  28.  1986. 
Sept  5.  1986. 
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TRANaAcnoNS  Granted  Early  Termination— Continued 


Tiansaction  No. 


(49)  86-1682 

(50)  86-1685... 

(51)  86-1683 

(52)  86-1688 

(53)  86-1673 

(54)  86-1666 

(55)86-1641 

(56)  86-1658... . 

(57)  86-1676 

(56)  86-1651..-. 

(59)  86-1715 

(60)  86-1718 

(61)  86-1716 

(62)  86-1712 

(63)86-1714 

(64)  86-1706 

(65)  86-1608 

(66)  86-1609  .-. 

(67)  86-1702 

(66)86-1701 

(69)86-1704 

(70)  86-1703 

(71)  86-1694 

(72)  86-1695 

(73)  86-1682 

(74)  86-1683 

(75)  86-1689 

(76)  86-1697 

(77)  86-1720 

(78)86-1719..._ 

(79)  86-1722 

(80)  86-1725 

(81)  86-1723 

(82)  86-1724 

(83)86-1735 

(84)  86-1 741 

(85)  86-1743 

(86)86-1761 

(87)  86-1738 

(88)  86-1742 

(89)  86-1726 

(90)  86-1728 

(91)  86-1729 

(92)  86-173e_.... 

(93)  86-1733 

(94)  86-1732 

(95)  86-1752... 

(96)  86-1745... 

(97)  86-1755 

(96)  86-1754 

(99)  86-1748 

(100)86-1751... 

(101)  86-17S0... 

(102)  86-1756... 

(103)  86-1780... 

(104)  86-1758... 

(105)  86-1762... 

(106)  86-1763... 

(107)  86-1769... 
(106)  86-1766... 
(109)  86-1786... 
(110)86-1766... 
(111)86-1767... 
(112)86-1764... 
(113)86-1772... 
(114)86-1775... 
(115)86-1777... 
(116)86-1770.. 
(117)86-1771... 
(118)86-1776... 
(119)86-1778... 
(120)  86-1779... 
(121)86-1781... 
(122)  86-1782... 
(123)86-1784... 
(124)86-1786.... 

(125)  86-1795... 

(126)  86-1793... 

(127)  86-1819... 

(128)  86-1790... 

(129)  86-1787... 

(130)  86-1792-. 

(131)  86-1797... 

(132)  86-1798... 

(133)  86-1790... 

(134)  86-1804.... 
(135)86-1801... 

(136)  86-1802... 

(137)  86-1806.. 
(136)  86-1810... 
(139)  86-1813... 
(1«0)  86-1806.. 


Name  of  acquiring  psrion 


Qanallcs  Institute  Ine 

WaHconw  Trust  Foundatxw  Ltd... 

Imperial  Chemical  InduMria* 

Ocetol  Industhet  LU-J  V  Lyons.. 

Borg  Warner  Corp 

Coraeco  Inc _ 

Rowntrae  Macfcinlosh  pIc 

Kenbar  Industries  Inc 

Gonzatez  Hector  Un 

AO  imamalional  Limiled _ 

Fuknan  II  Limiled  Pwtnerstilp 

PeltzNelsoa 

Great  Western  Rrandal  Corp 

CompanNa  Vale  do  Rio  Ooce  ... 

Kawasaki  Steel  Coip 

HNacN  Zoeen  Corporation 

Tannaoo  Inc .„ 

Flatctier  Oialenga  Limiled 

BeneMcM  Coip 

Inapiraiuii  Resouross  Corp 

RMB  TexM  T  Pannara 

HonvywM  nc „..., 

Sudbury  Hotdkigs  Inc _ _ 

English  China  Clays  P  L  C 

Lone  Star  InduMhaa  kic 

CsaChem  Gixwp  Inc 


NEC  Corp 

res  Energy  Inc 

AMed  Signal  Inc 

Lalarge  Coppee  S  A. 


Nameo*  acquirad  parson 


Inc. 


HaHwtton  Co 

AHaghMiy  Corp 

Unocal  Corp 

American  Exprses  Co 

imsioo  mc 

Waaaon  Paper  ManulaOudr«<V>„ 

R***  Cofenan  pic.. _ 

Mi*^  LMe  msur  Co  ol  N  V 

Lorimar  Telepietures  Coip 

Larimer  Talepicluraa  Ooip 

Inleroo  Inc 

Lynch  Co  Wic 


Mami  Lynch  Co  Inc 

Oaya  Inna  Corp _ 

Soippe  MamorM  Corp „. 

OkWiome  PuHahing  Co 

WMameOa  MusMa*  Inc 

RMS  Ud  Parlnar-c/o  Homo  Shop. 

PeraocN  Donald  J-JudMh  E 

Akaniniim  Co  ol  Amarica 

Humana  Inc .. _ _ 

Bonanno  Cam**  >«aar  Crap 

Eaoel  IndueMea 

fori  Motor  Co 

Chaae  Manhaaan  Co 

Inveatmant  LM  Parlnsn^p. 


Phaa  Conki  kieu  ol  Houees 

RMS  Lid  Partnarahip44ome  Shop. 
RMS  Ltd  Partnership-Home  Shop . 
AlaTenn  nesouicas  inc 


Compact  Vidao  Inc. 

WmIo  MwMQsniom  Inc 

National  Freight  Consortium. 

SosnoB  Martin  T _ 

Plizor  Inc „ 

Arthur  J  Galagher  &  Co 

rtefwnmn  Frank  M  Jr -,..„. 

Triton  Group  LU 

Intormvtt  Inc 

Online 

Mitautashi  Corp. 


UnNed  Cable  Telovision  Corp. 

Sadgmch  Group  pic. 

Sedgwicfc 

Dart  Kraft  hic 


Pnjdential  Insu  Co  ol  America. 

Artra  Group  kic 

C  H  Baazer  (HokCngs)  PLC...... 

Rockwell  Intl  Corp 

Rockwel  Mamalional  Corp 

McJunkki  Corp 

General  Electric  Co 

Tyco  Toys  Inc „... 

mterConlinental  Life  Corp 

mndmen  Don  J 

Marshal  FmW  V 

Charmer  Industries  Inc 


Welgen  Manufacturing  Inc-J  V.. 
Welgen  Menutactunng  Inc-J  V.. 

Hanson  Trust  PLC 

State  Industnes  Inc 

Service  Corp  imamalional 

H  F  Ahmanson _ 

Sunmark  Inc 

Dan  Kraft  Inc 

Cfiampion  Intl  Corp 

Aancor  Holdings  Inc 

Transamerica  Corp 

Triangle  Industries  Inc 

TLCi 
Diton  Groi4>.. 
Dixon  Group.. 


Hanson  Trust  PLC 

Futenan  Parlnaisliip 

MiKsr  Vwica  C 

Ainarican  Savings  Loan  Aasc . 

Merrill  Lyncn 

Tafi  Broadcasimg  Co 


Wast  Clarenca 

MoreM  Harrah  Mvble  Co  Inc.. 

Padlic  Ready  Mix  Inc 

Schering  Alrtisngeselschafl 

Nfca  Hddng  Inc 

Newco ..._..... 

Amax  Inc 

Becton  Oickineon  Co 

Aancor  HoMngs  Inc 

Peebles  Inc 


Shet>y  Mutual  Insu  Co  o*  Shsto.. 
Santa  Fe  Southern  PacHic  Corp.. 

Sun  Co  ITK 

Comarao..- _ 

Qraan  Bay  Packaging  Inc 

Hanaon  Trual  pic _ 

Hunt  Jamee  R „ 

SO/ 

Converse  Inc. 
GMcoCeip. 


LP. 


Piwiw  Cilito  Corp... 


WMns  Jamas  M-OrM  Mwuf. 

Beiz  Jack  A. 

Bay  Hospjlsl  Madnal  Center... 

Chiles  H  E 

PsMr  KiewM  Sons,  Inc.. 


Name  of  acquirad  entity 


Welgen  Menulectunng  Inc-J  V .. 
Welgen  Manulactunng  inc-J  V ... 

HSCM-6lnc 

Stele  IriOustnet  Inc 

Sannce  Corp  International 

Bankers  Ne«  Lite  Insu  Co 

Sunmark  Inc 

Dart  Krati  Inc 

Central  Ne«  tneu  Co  of  Omaha. 

Aancor  HoWings  Inc 

Budge)  Rem  A  Car  Corp 

Tnengle  Industnes  Inc 

CHy  Hokkng-CMy  Finance  Co 


WBC  Aaaociatas  L  P  Ltd  Partner. 

H  F  Ahmanson  «  Co 

Borden  hic 

Womens  HoapM  Pnipanies  LM„. 

I  C  kiduskias  mc. 

Ford  Motor  Co 

ExosI  IndusMas  Inc 

(Solf  Tommy.. 

Conductron  Corp 

Rosanhmd  Arthw  O _. 

Plangere  Jules  L  Jr _ 

Estate  of  E  W  Laas 

Colony  Energy  Corp. 


Ind  Minerals  ChsnUctf  Corp 

RoKton  Group  Inc 

Baker  Inlemational  Corp 

Bauphin  Oistribuaon  Sens  Co .. 

Caesars  Wortd  Inc 

Intermedics  Inc 

I  hiffei  nai  i  Frank  M  Jr 

Arthur  J  GaMaghar  6  Co 

Inter  mark  Inc. . 

Triton  Group  Ltd 

Noranda  mc 

Mamory-Tach  Inc 

Prime  Cable  Corp 

Cnjmp  Coe  Inc _ 

Crump  Cos  mc 

Dislitiuoo  Inc. 


Lumbermcns  Mutual  Insu  Co. 

Lsvlnger  Frederick  N 

G«ord-Hli  Co  Inc 

Electronics  Corp  of  Amertoa ... 
Eleetrwica  Corp  of  America ... 

Grant  Corps 

BankAmarKa  Corp 

K  A  Cine 

Standard  LMe  maurMwa  Co 

Simon  Bros  mc 

Weetinghouee  Electric  Corp .... 
Handelman  Irving 


Caifon«e  Steel  Industnes.. 
CaWomia  Steel  Industnes.. 

Closring  mc 

E-Z  Por  Corp 

Pacilic  Conslrucinn  Co  Ltd 

American  Savings  Loan  Assc . 

MeriS  Lynch  Leesing  Inc 

TafI  Bniadcasling  Co 


UnMed  Industnes  Inc 

Moralti  Harrah  Marble  Co  mc .. 

Padiic  Ready  Mix  mc 

Nepera  Inc 

Richtex  Corp 


Amax  Chatncat  Corp 

Endevco  Oivi-Tranaduoer  Tech.. 

Aancor  Hoktngs  Inc 

rpBtileii  me _ 


She(>y  Mutual  Insu  Co  of  She*).... 

Southern  Paolic  Land  Co 

Sun  Dislribukxs  Inc 

Converse , 

Pioneer  Container  Corp 

HSCM-7  Inc 

North  Amancan  Mortgage  Co 

WomaIco  Broadcasting  Co 

SCIPSCO  Inc 

Converse  Inc 

GefcoCoip __ 

Comax  Telecom  Corp 

Orbit-Claco  Manui-Penline  Gw 

Northwaal  Mow  Corp-Expresswa .. 

Bay  HoapHaf  Medxial  Center 

Rangers  Managemem  Inc 

Peter  Kiawil  Sons.  Inc 

Wometoo  WWHT  Inc 

Net  American  Ufa  Insu  Co 

Ragsdale  Bros  Inc-Tool  Co 

Womens  HoapHal  Propartns  Ltd... 

AbexCorp 

Moduler  Concepts  mc 

Excel  Industries  Inc „ 

Certified  Savings  Association 

Conductron  Corp 

Germantown  Inauranca  Co 

WSJT-TV  65..... 

WSJT-TV65 

Cokxiy  Energy  Corp 

IMC  Pfiekne  Co 

Adems  Drug  Co  Inc 

Baker  Inlematxxial  Corp 

Daupliln  Distribution  Serve  Co 

Caesars  Wortd  Inc 

Infusaid  Co 

Heffeman  KaHer  OObta  Inc 

Hefterman  Keller  Doble  Inc.... 

U  S  Press  Inc 

Tnton  Group  Ltd 

Norandex  Dislntxition  Corp 

Memory-Tech  Inc 

United  CATV  Inc 

Crump  Cos  Inc 

Crump  Cos  Ine 

Keeler  Foods  mc „ 

Lumbermens  Mutual  Insu  Co 

Park  Lane  Assoostes  Inc 

Giffor*-HIII  Co  Inc 

Electronics  Corp  of  America 

Electronics  Corp  of  Amenca 

Gram  Supply  Co 


Date  tamanatad 


Sapl  10.  1986. 
Sept  10.  1986. 
Sapl  11.  1086. 
Sapl  12.1086 
Sapl  2.  1966 
Sapl  3.  1986 
Sapl  4.  1986. 
Sept  10.  1966 
Sepl  11.  1986. 
Sein  17.  1966 
Aug  8.  1986 
Sept  2.  1986 
Sepl  3,  1986. 
Sepl  12.  1966. 
Sapl  12.  1986. 
Sepl  25,  1986. 
Sapl  2.  1986 
Sain  5.  1986. 
Sapl  5.  1966 
Sepl  10,1966. 
Sepl  12.  1966. 
Sep!  26.  1966. 
Aug  29.  1986. 
Sepl  2.  1986 
Sepl  4.  1966 
Sapl  5,  1966 
Sepl  17,  1986. 
Oct  12.  1966. 
Sepl  5.  1986 
Sapl  11,  1986 
Sapl  11,  1986 
Sepl  16.  1966. 
Sepl  20,  1986. 
Sepl  29.  196& 
Sepl  8,  1966 
Sepl  9.  1986. 
Sepl  9,  1986. 
Sepl  12,  1986. 
Sepl  17.  1986. 
Sept.  25.  1966. 
Sepl  9.  1966. 
Sepl  12.  1966. 
Sepl  12.  1966. 
SeiM.  12.  1966. 
Sepl  17.  1966. 
Sepl  25.  1966 
Sepl  8,  1986 
Sepl  12,  1986. 
Sepl  12.  1966. 
Sepl  19.  1986. 
Sepl  22.  1986. 
Sepl  25,  1986. 
Sepl  a.  1966. 
Sepl  12.  1966 
Sepl  18,  1986. 
Sepl  23,  1986. 
Sepl  29,  1966. 
Sepl  29,  1966, 
Sapl  12,  1986. 
Sapl  17,  1986. 
Sapl  22,  1966. 
Sapl  23.  1986. 
Sepl  23.  1986. 
Sapl  29.  1986 
Sapl  12, 
SefM.  12. 
Sept  12. 


.  1986 
.  1986. 
.  IS 


BancAmanca  Accaplance  Corp.. 

Kuaan  IrK 

Standard  Life  Insurance  Co 

Sxnon  Bros  mc 

Group  W  Radio  Inc 

Service  Liquor  Distrtxitors 


I  Sepl  23.  1966. 

I  Sepl  24.  1986. 
Sept  26,  1966. 
Sepl  16.  1966. 
Sepl  16.  1986. 
Sept  IB.  1966 
Sepl  18.  1986. 
Sapl  23.  1986. 
Sepl  25,  1966. 
Sepl  22,  1986. 
Sepl  23.  1986. 
Sept  23.  1986 
Sept  24.  1966 
Sept  26.  1966. 
Sepl  29,  1986. 
Sepl  16,  1906 
Sept  23.  1966. 
Sept  23.  1986 
Sept.  23.  1966 
Sept.  2S,  1986 
Sepl  25.  1986. 
Sepl  22.  1986. 
Sepl  22,  1986 
Sepl  22,  1966 
Sepl  25.  1968 


4a07B 


I 
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Thansactjons  Granted  Early  TERMiNATiOf*— Continoed 


Transaction  No. 


(141)86-1809 
(142)  86-1812 
(143)86-1824 
(144)86-1825 
(145)86-1832 
(146)86-1835 
(147)86-1816 
(148)86-1817 
(149)86-1874 
(150)86-1840 

(151)  86-1846 

(152)  86-1858 

(153)  86-1849 

(154)  86-18(17 

(155)  86-1881 

(156)  86-188? 

(157)  86-16?5 
(158)86-162) 
(1591  86-I6P4 
(160)  86  \b'3 
(161)86-1614 
(162)  86  1623 


Nam  Of  •oqMraie  panon 


Oy  Wartiila  Ab _ 

Gotaas-ljraan  SNppmg  Coip . 

Bneriey  Investmantt  Ltd 

U  S  F  G  Corp , 

Eattiniore  Gas  Elactic  Co 

G'sat  NorVwm  NokooM  Coip 

Campeua  Rotart 

Campeau  Robail 

Roxboro  Invaatmantt  (1976)  LU.. 

Bancorp  Hawaii  Inc 

Daniels  Bid „ 

ASAHCOInc ..".!!."] 

Armstrong  Rubbar  Co  Tha 

Aico  Standard  Corp 

Siabe  pfc Ji 

aebe  pic 

Nash-Finch  Co 


Nanta  o«  acquired  peraon 


M  P  G  Acq-jisitioo  Corp 

General  Instrument  Corp 

American  Eipress  (^ 

Gioupe  BruxaWas  l^rnbart  S  A.. 
New  Zealand  Dairy  Bovd 


GCACoip...- 

Admiral  HoldirHJS  Co^ 

Anadite  Inc 

Caprtai  Guaranty  C09 

Capital  Guaranty  C09 

J  J  Comjgated  Box  Corp 

.1  Allied  Stores  Corp.   _ _.... 

.  I  Allied  Stores  Corp 

PuHman-Peabody  Co _ 

BankAmenca  Corp 

Daniels-Hauser  Holdtup 

British  Petroleum  Co  Ttie 

Dayco  Corp 

Silvestri  Corp  _ 

flobertshaw  Comrols  Co „... 

Rotiertshaw  Controls  Co 

Thomas  Howard  Co  of  Hickory.. 

Gould  Inc 

M-A  Com  IrK: 

American  IntI  Group  Inc 

Amencan  IntI  Group  Mic 

Philip  Moms  Companies  Inc 


Name  o(  acquirad  erNRy 


_L 


GCA  Industrial  Systems  Groij^ 

Admiral  Holdings  Coip 

Anadite  ITK 

CapM  Guaranty  Corp 

Capital  (Guaranty  Corp 

J  J  Corrugated  Box  Corp 

Allied  Stores  Corp 

Allied  Stores  Corp 

Industnal  Leasing  Coip 

Arballa  Leasing  Corp 

GWC-3  Inc  et  al 

Ray  Mmes  Dwision 

World  Wide  Rubbar  Operations 

Silvastn  Corp  

Robertshaw  Controls  Co 

Robertahaw  Consols  Co 

Thomas  Howard  Co  o»  Hickory 

Mnriical  ProducU  Group 

Cable  Home  Communicatjon  C^orp.. 

Preirx»  Holdings  Inc 

Preinco  Holdings  Inc 

Otto  Roth  Co  Inc 


Sepl  25.  1906. 
Sapt  2Sl  19B6. 
Sept  2^  1866. 
Sept.  261  1W6. 
Sept  26.  1986. 
Sept  26.  1966. 
Sapt  27.1966 
Sept.  29.  1966 
Sept  25.  1966 
Sept.  26.  1966. 
Sept.  26,  1986. 
Sept  26,  1966. 
Sept.  29.  1966. 
Sept.  26,  1966. 
Sept  29,  1986. 
Sept  29.  1966. 
Aug.  26,  1986. 
Aug  26,  1966 
Sept.  2,  1986. 
Sept  3,  1986. 
Sept  3,  1966. 
Sept.  4,1966. 


FOR  FURTHEn  INFORMATION  CONTACT: 

Sandra  M  Tedy.  Legal  Technician, 
Premerger  .\ot:fication  Office.  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  523-3894. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretoiy. 
|FR  Doc.  86-24^44  Filed  11-3-86;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Anesttiesiology  and  Respiratory 
Therapy  Devices  Panel 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting:  The  following  advisory 
committee  meeting  is  announced: 

Anesthesiology  and  Respiratory 
Therapy  Devices  Panel 

Date.  time,  and  place.  November  21,  9 
a.m.,  Rm.  T-416, 12720  Twinbrook 
Parkway,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  9:30  a.m.; 
open  committee  discussion,  9:30  a.m.  to 
11:30  a.m.;  closed  presentation  of  data,  1 
p.m.  to  2  p.m.;  open  committee 


discussion,  2  p.m.  to  5  p.m.;  Carolyn 
Derrer.  Center  for  Devices  and 
Radiological  Health  {HFZ-430),  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring.  MD  20910,  301-427- 
7226. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  la  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  the  proposed  participants, 
and  an  indication  of  the  approximate 
time  required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  (PMA)  on  a  high 
frequency  ventilator. 

Closed  presentation  of  data.  Trade 
secret  and/or  confidential  commercial 
or  financial  information  will  be 
presented  to  the  committee  regarding 
the  manufacturing  and  in  vitro  data 
contained  in  the  PMA  for  a  high 
frequency  ventilator.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S  C 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 


includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  Ijsted  above. 
The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  empblsized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  lime  for  public 
participation,  and  an  optfn  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subiect  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  imder  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  niay  be 
permitted,  subject  to  cert^  limitatians. 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrattve 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  (s  practical,  in 
accordance  with  the  ageiida  published 
in  this  Federal  Register  nptice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  ^blic  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
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request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  Ust  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305],  Rm.  4- 
62,  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  Ciommissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed,  llie  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  die 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  whidi  would  be  a 
clearly  unwarranted  invasibn  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  PDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(l]  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14]  on  advisory 
committees. 

Dated:  October  28. 1986. 
|ohn  A.  Notria, 

Acting  Commissioner  for  Food  and  Drugs. 
[FR  Doc.  24848  Filed  11-3-86;  8:45  am] 
MUJNQ  OOOC  4M0-ei-M 


[Docket  No.  MV-0196] 

Approvd  Variance  From  the  Standard 
for  Diagnostic  X-Ray  Systems  and 
Their  Malor  Components;  AvaHabiHty 

AQEMCv:  Food  and  Drug  Administration. 
ACnON:  Notice. 

SUMMAIlv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  variance  from  the  performance 
standard  for  diagnostic  X-ray  systems 
and  their  major  components  has  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for 
heavy-duty  stretchers  and  beds. 
DATES:  The  variance  became  effective 
July  30, 1986,  and  terminates  July  30, 
1991. 


:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305],  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Land,  Rockville,  MD  20857. 
FOR  nmrHER  mFomiATioN  contact: 
Tracy  Donovan,  Center  for  Devices  and 
Radiological  Health  (HF2:-84).  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4874. 
SUPPLEMCNTAaV  INFORMATION:  Under 
S  1010.4  (21  CFR  1010.4]  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 


358  of  the  Radiation  Control  for  Healtfi 
and  Safety  Act  of  1968  (42  U.S.C.  263f). 
CDRH  has  granted  the  Stryker  Corp., 
420  East  Alcott  St.,  Kalamazoo,  MI 
49001-6197,  a  variance  from  S  1020.30(n) 
(21  CFR  1020.30(n]]  of  the  performance 
standard  for  diagnostic  X-ray  systems 
and  their  major  components  for  heavy- 
duty  stretchers  and  beds  that  are  used 
in  emergency  rooms,  recovery  rooms, 
and  intensive  care/coronary  care  units, 
and  that  can  be  used  to  hold  overweight 
patients  during  diagnostic  X-ray 
procedures. 

The  specific  requirement  of  the 
standard  from  which  a  variance  has 
been  granted  pertains  to  the  provision  of 
S  1020.30(n)  which  states  that  the 
aluminum  equivalent  of  each  of  the 
items  Usted  in  table  II  which  are  used 
between  the  patient  and  the  image 
receptor  may  not  exceed  the  indicated 
limits.  All  other  provisions  of  the 
performance  standard  remain  applicable 
to  the  product. 

CDRH  had  determined  that:  (1)  The 
requirement  of  §  1020.30(n]  is  not 
appropriate  for  heavy-duty  stretchers 
and  beds  that  are  used  to  hold 
overweight  patients  during  diagnostic  X- 
ray  procedures;  (2)  the  anticipated 
frequency  of  use  of  these  heavy-duty 
stretchers  and  beds  for  X-ray  purposes 
is  about  5  percent  of  all  X-rays  taken  in 
the  hospital  units  in  question;  and  (3]  the 
best  available  estimates  indicate  that, 
under  the  variance,  the  increase  in 
patient  X-ray  exposure  would  not  be 
over  10  percent  more  than  the  exposure 
afforded  by  similar  products  that  are  in 
compliance  with  the  standard.  Thus, 
these  heavy-duty  beds  and  stretchers 
will  still  utilize  suitable  means  of 
providing  radiation  safety.  For  these 
reasons,  on  July  30, 1986,  CDRH 
approved  the  requested  variance  by  a 
letter  to  the  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer,  the  product  shall  bear 
on  the  certification  label  required  by 
S  I010.2(a]  (21  CFR  1010.2(a)]  a  variance 
number,  which  is  the  FDA  docket 
number  appearing  in  the  heading  of  this 
notice,  and  the  effective  date  of  the 
variance. 

In  accordance  with  S  1010.4,  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 


I 
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Radiation  Control  for  Health  and  Safety 
Act  of  196B  (aea  358, 82  Stat.  1177-1179 
(42  U.S.C.  263{])  and  under  authority 
delegated  to  the  Conunissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  red^egated 
to  the  Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated  October  16. 1966. 
John  C  VilUarth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  86-24647  Fited  11-3-66;  6:45  am) 

BIUJNG  CODE  4160-01-W 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Walker  Rhrsr  Indian  Irrigation  Project 
Schurz,  NV;  Proposal  Annual 
Operation  and  Maintenance  Ctiarges 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Public  notice. 


summary:  The  purpose  of  this  notice  is 
to  propose  an  increase  in  the  annual  per 
acre  assessment  rate  for  the  operation 
and  maintenance  of  the  Walker  River 
Indian  Irrigation  System.  The  proposed 
increase  in  the  annual  per  acre 
assessment  is  from  $11.00  to  $15.29  per 
acre.  The  proposed  rate  for  lands  owned 
and  operated  solely  by  Indians  is  $7.32 
per  acre.  The  Bureau  of  Indian  Affairs' 
budget  for  FY  "87  will  request  the 
difference  between  the  full  rate  of  $15.29 
per  acre  and  the  Indian  rate  of  $7.32  per 
acre  for  the  project  acreage  subject  to 
the  reduced  Indian  rate. 
COMMENTS:  Written  comments  on  the 
proposed  rate  increase  will  be  accepted 
for  a  period  of  30  days  from  November 
4, 1986. 

ADDRESS:  Comments  should  be 
submitted  to  Robert  L.  Hunter, 
Superintendent.  Western  Nevada 
Agency,  1300  S.  Curry  Street,  Carson 
City,  NV  89701. 

SUPPLEMENTARY  INFORMATION:  The 

current  operation  and  maintenance 
charges  were  estabhshed  in  1977.  The 
costs  of  labor,  materials,  fuel,  and 
equipment  have  increased  during  this 
period  and  now  significantly  exceed  the 
revenue  generated  by  the  present 
operation  and  maintenance  assessment. 

A  notice  of  the  proposed  changes  in 
the  assessment  rate  was  sent  to  all 
water  users  on  August  6, 198a  Three 
pubhc  meetings  were  conducted  to 
receive  and  acknowledge  comments 
from  all  interested  parties.  All 
comments  received  were  carefully 
considered  in  arriving  at  the  proposed 
rates. 


Pursuant  to  §  ITl.le,  Part  171,  Chapter 
1,  Title  25.  of  the  Code  of  Federal 
Regulations,  this  piblic  notice  is  issued 
under  authority  dalegated  to  the 
Assistant  Secretaiy  for  Indian  Affaire  by 
the  Secretary  of  the  Interior  in  209  DM  8 
and  redelegated  by  the  Assistant 
Secretary  to  the  Area  Director  in  10 
BIAM3. 

Walker  River  Indian  Irrigation  Project 
Proposed  Annual  Qperadon  and 
Maintenance  Chaises 

Annual  Operation  and  Maintenance 
CAoT^e— Pursuant  to  the  Indian 
Appropriation  Act  of  August  1. 1914. 
(Stat.  582,  25  U.S.G  385)  annual 
operation  and  maiatenance  charges  for 
irrigation  water  shall  be  levied  against 
all  lands  within  the  Walker  River  Indian 
Irrigation  Project  to  which  irrigation 
water  can  be  delivered  by  the  project 
operators.  The  chaige  is  assessable 
whether  or  not  the  water  is  requested  or 
used. 

The  annual  per  acre  operation  and 
maintenance  charge  is  hereby  proposed 
to  be  $15.19  per  acre.  Pursuant  to  the 
Assistant  Commissioner's  memorandum 
of  July  11, 1960,  annual  per  acre 
operation  and  maintenance  charge  for 
lands  owned  and  operated  soley  by 
Indians  is  hereby  proposed  to  be  $7.32 
per  acre.  Upon  careful  review  of  written 
comments,  the  Area  Director  shall  fix 
and  announce  in  the  Federal  Register 
pursuant  to  §  171.1e.  Part  171,  Chapter  1. 
Title  25.  of  the  Code  of  Federal 
Regulations,  the  annual  operation  and 
maintenance  assessment  rates. 

Payment— The  proposed  annual 
operation  and  maintenance  charge  shall 
become  due  on  March  1  of  every  year 
and  is  payable  on  or  before  that  date. 

Charges  that  remain  unpaid  after  the 
due  date  shall  accrue  interest  at  the  rate 
of  one  percent  [\%]  per  month.  In 
addition,  an  administrative  processing 
fee  of  ten  dollars  ($10.00)  shall  be  added 
to  the  total  charge  each  time  an  overdue 
payment  notice  is  prepared  and  mailed 
by  the  Bureau. 

Irrigation  water  shall  not  be  delivered 
to  any  lands  for  which  the  annual 
charges  have  not  been  paid  unless  an 
agreement  has  been  reached  under  the 
provisions  of  25  CFR  171.17,  Delivery  or 
Water. 

Water  User's  Responsibility— The 
water  users  are  responsible  for  the 
water  after  U  has  been  deUvered  to  their 
lands  and  are  required  to  maintain  their 
field  ditches  in  suitable  condition  to 
economically  and  efficiently  transport 
the  irrigation  water  to  the  place  of  use. 
Water  delivery  shall  be  refused  to  such 
ditches  that  are  not  satisfactorily 
maintained. 


Distribution  and  ApporttonmeBl—Ah 
appropriated  water  of  «he  project  is 
deemed  a  comaoo  water  supply  in 
which  all  iirigaUe  lands  of  the  project 
are  entitled  to  a  fair  a^d  equitable  share 
of  the  water  as  is  practicaUy  poasible. 
FOR  FURTHER  INTOWMAinqil  OONTACT: 
Mr.  Robert  L  Hunter.  $uperifitendent. 
Western  Nevada  Agency.  1300  South 
Curry  Street  Carsoo  Qty,  NV  89701. 

Dated:  October  la  19aa 
Robert  L.  Hunter.  ' 

SuperintendenL 
[FR  Doc  86-24865  Filed  H-.3-8a;  8:45  am] 

BILUNG  CODE  4310-02-M 


Bureau  of  Land  Management 

[NM  NM  27504]  J 

New  Mexico;  Proposed  Reinstatement 
of  Terminated  OH  andOae  I 


United  States  Departpient  of  the 
Interior.  Bureau  of  Land  Management 
Santa  Fe.  New  Mexico  P7504.  Under  the 
provisions  of  43  CFR  310a2-3.  Chevron 
USA.  Inc..  petitioned  for  reinstatement 
of  oil  and  gas  lease  NM  NM  27504 
covering  the  following  described  lands 
located  in  Lea  County.  New  Mexico: 
T.  26  S..  R.  32  E.,  NMPM.  New  Mexico. 

Sec  13:  SWW,  WV^El^  SEV4SEVt; 

Sec.  14;  EV^,  SWV^ 

Sec.  23:  NV4.  SEV*; 

Sec.  24:  N%,  N¥iSV*.  SV^SWy4. 

Containing  1,001100  acrei 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Aiture  rentals 
shall  be  at  the  rate  of  $7.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  kease  will  be 
effective  as  of  the  date  of  termination. 
September  1, 1885. 

Dated:  October  21.  ise&  I 
Dolores  L  VigiL 

Acting  Chief,  Adjudication  Section. 
[FR  Doc  86-24811  Filed  ll-«-86c  8:45  am] 
MLUNO  CODE  4S1(M*« 


IA2-050-07-4212-11;  A-2I0M,  A-ailTOl 


Realty  Action;  Lease  or  Conveyance  of 
Public  Lands  in  Mohave  County.  AZ 

The  following  lands  h^ve  been 
determined  to  be  suitable  and  will  be 
classified  for  lease  or  conveyance  to  the 
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City  of  BuiUMad  City  andar  tibe 
Recreation  and  Public  Purposes  Act  as 
amended  (43  UJ&XL  680  et  aeq.): 


R-2«iioiiki  rewl"SE%NE%.  SE^SEM. 
SWV4NB%,  SE^  EViSWV4". 


GiU  Slid  Sail 


Ainom 


T.20N..R.21W^ 

Sec  18.  NEU  conUining  leo  acres. 
T.  20  N..  R.  Z2  W.. 

Sec  za  Lot  4  ft  SWVtNEVl  containing  54 J8 
acrea. 

The  City  of  Bullhead  Qty  has 
expressed  an  interest  in  the  above 
described  lands  for  comnninity 
purposes. 

Hiese  lands  are  not  required  for 
Federal  purposes.  Lease  or  conveyance 
of  these  lands  is  consistent  with  the 
Bureau's  planning  for  this  area  and 
would  be  in  public  interest. 

The  lease  or  conveyance  would  be 
subject  to  the  following  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights  of  record  at 
the  time  of  lease  or  conveyance. 

Upon  publication  of  this  notice  in  the 
Federal  Registet,  these  lands  will  be 
segr^ated  from  all  fonns  of 
appropriations,  includiiig  the  general 
mining  laws,  except  as  to  application 
under  the  RecreationI  and  Public 
Purposes  AcL  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
Notice,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Yuma  District,  P.O.  Box  5680.  Yuma, 
Arizona  85364.  Any  objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior,  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
Additional  information  may  be  obtained 
from  the  Havasu  Resource  Area  (602) 
855-8017. 

Date*  October  28, 1986. 
J.  Dorwin  Soell, 

District  Manager. 

[FR  Doc.  86-24866  Filed  11-3-86;  8:45  amj 

BltXINQ  CODE  4310-32-H 


[CA-060-06-4212-14:  CA  18889] 

Realty  Action;  Sale  of  Public  Land  In 
Riverside  County,  CA 

Correction 

In  FR  Doc.  86-16691  beginning  on  page 
26603  in  the  issue  of  Thursday,  July  24, 
1986,  make  the  following  correction: 

On  page  26603,  in  the  table,  the  last 
line  of  the  "Legal  description"  for  parcel 


[CA-MO-06-4212-13;  CA  187M] 

CalHomia;  Exctiange  of  PuMIe  and 

Prt^^toLandl  In  Riverside  County  and 
Opening  Order 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  issuance  of  land 

exchange  conveyance  doctnnent  and 

order  opening  lands  acquired  in  this 

exchange. 

summary:  The  purpose  of  this  exchange 
was  to  acquire  a  portion  of  the  non- 
Federal  lands  within  the  proposed 
13.030-acre  preserve  for  the  Coacbella 
Valley  fringe-toed  lizard.  The  lizard  is 
Federally  listed  as  threatened  and  State 
listed  as  endangered.  The  Bureau  of 
Land  Management's  goal  is  to  acquire 
6,700  acres  of  land  within  the  preserve. 
Other  State  or  Federal  agencies  will 
acquire  the  remaining  portion  of  the 
preserve.  Within  the  preserve  there  are 
habitat  and  non-habitat  areas  for  the 
fringe-toed  lizards.  The  land  acquired  in 
this  exchange  is  within  a  non-habitat 
area  and  will  be  used  as  a  source  of 
sand  for  the  lizards'  habitat  areas.  The 
public  interest  was  well  served  through 
completion  of  this  exchange.  The  land 
acquired  in  this  exchange  will  be  open 
to  the  operation  of  the  public  land  laws 
and  to  the  full  operation  of  the  United 
States  mining  laws  and  mineral  leasing 
laws. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade.  California  State  OfTice. 
(916)  978-4815. 

The  United  States  issued  an  exchange 
conveyance  document  to  The  Nature 
Conservancy  on  September  12. 1986,  for 
the  following  described  land  under  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976.  90  Stat  2756,  43 
UAC.  1718: 

San  B«nianfino  Meridian,  California 
T.  3  S..  R.  5  E, 

Sec.  3a  Lots  59  and  60.  E>>4SWy4.  and  SEV«. 

Comprising  325.91  acres  of  public  land. 

In  exchange  for  these  lands  the  United 
States  acquired  the  following  described 
land  from  The  Nature  Conservancy: 

San  Bomardino  Meridian,  California 
T.  4  S.,  R.  6  E.. 

Sec.  2:  Lots  3  and  4.  SWy4NWV4, 

wv4SEV«Nwy4,  swy4,  WM!SEy4. 

SWy4NEy4SEy4.  and  SEy4SEy4. 
T.  4  S.,  R.  7  E., 
Sec.  6:  Lot  1  of  NWy4,  Lot  1  of  SWy4.  NVi 
of  Lot  2  of  SW%,  and  WV^SW% 

Nwy4SEy4. 


Except  any  yaitiHi  wilhiB  dK  80c(»fcot- 
wide  ri^t-ef-way  for  an  aqueduct  road,  the 
50.00-fao(-«ride  righl  of  mwy  for  a 
transmission  line,  and  the  80-fool-wide  right- 
of-way  for  an  aqoeduct  road,  granted  to  the 
MetropoUtaa  Water  District  of  Soutliem 
California,  by  an  act  of  Coogrees,  approved 
June  18, 1932  (Ch.  27a  47  Stat  324)  at  shown 
on  the  Maps  of  definite  locatioa  thereot 
approved  l>y  the  Secretary  of  the  Interior. 
May  2. 1933  and  Decentlwr  2, 1933. 

Containing  641.51  acres  of  nonfederal  land. 

A  payment  in  the  amount  of  $1,000 
has  been  paid  to  the  United  States  by 
The  Nature  Conservancy  to  equahze 
values  between  the  nonfederal  lands 
and  the  public  land. 

At  10  a.m.  on  Decen^r  3. 1986.  the 
nonfederal  lands  described  above  shall 
be  open  to  operation  of  the  public  .  ^nd 
laws  generally,  subject  to  valid  existing 
rights  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
December  3, 1986.  shall  be  considered  as 
simultaneously  Gled  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  December  3. 1966,  the 
nonfederal  lands  described  above  shall 
be  open  to  applications  under  the  United 
States  mining  laws  and  mineral  leasing 
laws. 

Inquiries  concerning  the  land  should  be 
addressed  to  the  Bureau  of  Land 
Management.  Room  E-2841.  2800  Cottage 
Way.  Sacramento.  California  95825. 

Dated:  October  24. 1986. 
SliaiDB  N.  lank. 

Chief,  Branch  of  Adjudication  and  Records. 
[FR  Doc.  86-24887  Filed  11-3-86:  8:45  am] 
BIUJNQ  CODE  4310-40-M 

[M-66519] 

Realty  Action,  Exchange;  Montana 

Correction 

In  FR  Doc.  88-23438  beginning  on  page 
37084  in  the  issue  of  Friday.  October  17. 
1986,  make  the  following  corrections: 

1.  On  page  37084,  in  the  second 
column,  under  "T.8S.,  R.  49E..".  in  "Sec. 
34".  "SWy4SWV4"  should  read 

"SEy4Swy4". 

2.  In  the  same  column,  under  "T.9S., 
49E.,".  in  "Sec.  4",  in  the  first  line. 
"SWy4SWy4."  should  read 
"NWV4SWy4.". 

3.  Also  on  page  37084.  in  the  third 
column,  under  "T.9S.,  R.  49E.,"'.  in  "Sec. 
32".  "NWy4SEV;"  should  read 
"NEy4SEy4". 

4.  In  the  third  column,  in  the  DATES 
caption,  in  the  sixth  line,  "evaluate" 
should  read  "evaluated". 

anxiNO  CODE  i$o»-et-M 
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(CA-940-07-4520-12;  C-10-M) 
California;  Rling  of  Plat  of  Survey 

October  15, 1986. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California 
immediately: 

San  Bernardino  Meridian,  Riverside  County 

T.  6  S.,  R.  22  E. 

2.  This  supplemental  plat  of  the  South 
West  Vt  section  32,  Township  6  South, 
Range  22  East,  San  Bernardino 
Meridian,  California,  showing  amended 
lottings  is  based  upon  the  plat  approved 
October  6, 1856,  the  plat  accepted 
December  14, 1960,  the  Bureau  of  Public 
Roads  R/W  Map  No.  II-RIV-IO-P.M. 
146.9  and  the  Director's  Deed  No.  R/W 
DK-17154-01-01.  Stale  of  California. 
Gift  of  Land,  dated  December  17, 1974, 
recorded  in  the  Official  Records  Book 
No.  1979,  at  Page  76218,  Riverside 
County,  was  accepted  September  30, 
1986. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  supplemental  plat  has 
been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  |.  Lyttge, 

Chief.  Records  and  Information  Section. 

|FR  Doc.  8&-24888  Filed  11-3-86;  8:45  am) 

■ILUNG  CODE  4310-40-M 


Minerals  Management  Service 

(FES  86-44 1 

Gulf  of  Mexico  Region;  AvaMabillty  of 
ttte  Final  Environmental  Impact 
Statement  on  ttie  Proposed  Central 
and  Western  Gulf  of  Mexico  Lease 
Sales  110  (April  1987)  and  112  (August 
1987) 

Pursuant  to  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Minerals  Management  Service 
has  prepared  a  final  Environmental 
Impact  Statement  (EIS)  relating  to 
proposed  1987  Outdoor  Continental 
Shelf  oil  and  gas  lease  sales  of  available 
unleased  blocks  in  the  Central  and 


Western  Gulf  of  Mexico  (GOM).  The 
proposed  Central  GOM  Sale  110  will 
offer  for  lease  approximately  31.7 
million  acres,  and  the  Western  GOM 
Sale  112  will  offer  approximately  28.2 
million  acres. 

Single  copies  of  the  final  EIS  can  be 
obtained  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
Region,  1420  S.  Oearview  Parkway, 
New  Orleans,  Louisiana  70123. 

Copies  of  the  final  EIS  will  be 
available  for  review  by  the  public  in  the 
following  libraries:  Austin  Public 
Library,  402  West  Ninth  Street,  Austin, 
Texas;  Houston  Public  Library,  500 
McKinney  Street,  Houston,  Texas; 
Dallas  Public  Library,  1513  Young  Street, 
Dallas,  Texas:  Brazoria  County  Library, 
410  Brazoport  Boulevard,  Freeport, 
Texas;  LaRatama  Library,  505  Mesquite 
Street,  Corpus  Christi,  Texas;  Texas 
Southmost  College  Library,  1825  May 
Street,  Brownsville,  Texas;  Rosenburg 
Library,  2310  Sealy  Street,  Galveston, 
Texas;  New  Orleans  Public  Library,  219 
Loyola  Avenue,  New  Orleans, 
Louisiana;  Louisiana  State  Library,  760 
Riverside,  Baton  Rouge,  Louisiana: 
Lafayette  Public  Library,  301  W. 
Congress,  Lafayette,  Louisiana; 
Calcasieu  Parish  Library,  Downtown 
Branch,  411  Pujo  Street,  Lake  Charies, 
Louisiana;  NichoHs  State  Library, 
Nicholls  State  University,  Thibodaux, 
Louisiana;  Harrison  County  Library, 
14th  and  21st  Avenue,  Gul^ort, 
Mississippi;  Mobile  Public  Library,  701 
Government  Street,  Mobile,  Alabama; 
Montgomery  Pubtc  Library,  445  South 
Lawrence  Street,  Montgomery, 
Alabama;  St.  Petersburg  Public  Library, 
3745  Ninth  Avenue  North,  St.  Petersburg, 
Florida;  West  Florida  Regional  Library, 
200  West  Gregory  Street,  Pensacola, 
Florida;  Northwett  Regional  Library 
System,  25  West  Government  Street. 
Panama  City,  Florida;  Leon  County 
Public  Library,  127  North  Monroe  Street, 
Tallahassee,  Florida;  Lee  County 
Library,  3355  Fowler  Street,  Fort  Myers, 
Florida;  Charlotte-Glades  Regional 
Library  System,  2280  NW  Aaron  Street, 
Port  Charlotte,  Florida;  and  Tampa- 
Hillsborough  County  Public  Library 
System,  800  North  Ashley  Street, 
Tampa,  Florida. 

Dated:  October  29, 1986. 

Donald  L  Sant, 

Acting  Director.  Minerals  Management 
Service. 

Approved. 

Bruce  Blanchard, 

Director,  Office  of  Environmental  Project 
Review. 

[FR  Doc.  86-24831  Filed  11-3-86;  8:45  am] 

BILUNQ  CODE  4310-MH-M 


National  Park  Servl«e 

Intention  To  Negotiate  Concession 
Contract;  Oregon  Caves  Co. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965  (79  Stat. 
969;  16  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Regional  Director  of  the  Pacific 
Northwest  Region  of  the  National  Park 
Service  proposes  to  negotiate  a 
concession  contract  for  the  continued 
operation  of  hotel,  restaurant  and  cave 
guide  services  for  the  public  at  Oregon 
Caves  National  Mon«ment  in  the  state 
of  Oregon.  The  contract  will  be  for  a 
period  of  ten  (10)  years  from  January  1, 
1987,  through  December  31, 1996. 

The  existing  concessioner,  Oregon 
Caves  Company,  has  performed  its 
obligations  to  the  satisfaction  of  the 
Secretary  under  a  current  contract. 
Therefore,  pursuant  to  the  Act  of 
Octaber  9, 1965,  the  existing 
concessioner  is  entitled  to  be  given  a 
preference  in  the  negotiation  of  a  new 
contract.  This  preference  allows  an 
existing  satisfactory  concessioner  to 
offer  to  meet  the  terms  of  the  best  offer 
made  in  response  to  flie  terms  of  the 
Statement  of  Requirements  if  that  offer 
is  not  that  of  the  existing  satisfactory 
concessioner. 

For  a  copy  of  the  Statement  of 
Requirements  describing  the  opportunity 
offered  and  including  the  application 
requirements,  interested  parties  should 
write  to  the  Superintendent  Crater  Lake 
National  Park,  P.O.  Box  7.  Crater  Lake. 
Oregon  97604  (Administrative 
Headquarters  for  Oregon  Caves 
National  Monument)  or  call  Mr.  Phil 
Parker,  Concession  Analyst.  206-442- 
5193. 

The  Secretary  will  consider  and 
evaluate  all  proposals  timely  received. 
Any  proposal,  including  that  of  the 
existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

This  contract  action  has  been 
determined  to  be  catq^rically  excluded 
from  the  procediu-al  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

Dated:  July  14. 1986, 

WiUiam  |.  Brisgla. 

Acting  Regional  Director,  Pacific  Northwest 
Region. 

[FR  Doc.  86-24828  Filed  11-3-86;  8:45  am] 
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National  Raglater  of  Historic  Ptaccs; 
Notification  of  Ponding  Nominations 

NominaHons  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
October  25, 19ea  Pursuant  to  §  60.13  of 
38  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
November  19, 1966. 
Carol  D.  Shull, 

Chief  of  Registration.  National  Register. 
ARIZONA 
Coconino  County 
Tutuveni 
Willow  Springs 
ARKANSAS 
Phillips  County 

Helena.  Beech  Street  Historic  District, 
Roughly  bounded  by  McOonough, 
Columbia,  Beech,  Elm,  Perry,  and  CoU«ge 

Union  County 

El  Dorado,  Exchange  Bank,  Comer  of 
Washington  and  Oak  Sts. 

Washington  County 

Fayetteville,  Lewis  Brothers  Building,  1 S. 
Block 

CALIFORNIA 

Los  Angeles  County 

Los  Angeles,  Granada  Shoppes  and  Studios, 
672  S.  Lafayette  Park  Place. 

CONNECTICUT 

Fairfield  County 

Fairfield,  Osborne.  John,  House.  909  King's 
Highway  W. 

Hartford  County 

Simsbury,  Simsbury  Bank  and  Trust 
Company  Building,  780-762  Hopmeadow 
St. 

Windsor,  Fitch,  John,  School,  156  Bloomfield 
Ave. 

Middlesex  County 

East  Haddam,  Warner  House,  307  Town  St 
Middletown,  Wilcox,  Crittenden  Mill,  234- 

315  S.  Main  St.,  Pameacha.  and  Highland 

Aves. 

New  Haven  County 

Meriden.  Meriden  Curtain  Fixture  Company 

Factory,  122  Charles  St. 
Southbury,  Soath  Britain  Historic  District,  E. 

Flat  Hill  Hawkins.  Ubrary  and  Middle  Rd., 

and  497-884  S.  Britain  Rd. 

New  London  County 

Waterford,  Eolia—Harknesa  Estate,  Great 
Neck  Road 


GEORGIA 

Fulton  Coanty 

Atlanta.  Raoul,  William,  C,  House,  MB 
Peach  tree  St. 

KANSAS 

Cowley  County 

Winfield  vicinity.  Silver  Creek  Bridge.  East  of 
Winf.eld 

Douglas  County 

Lawrence.  Eldridge  House  Hotel,  Seventh 
and  Massachusetts 

Miami  County 

Osawatomie,  Mills.  William,  House,  212  First 
St. 

MISSISSIPPI 

Hancock  Coun^ 

Bay  St.  Louis,  Glen  Oak — Kimbrough  House 
(Bay  St  Louis  MRA),  806  N.  Beach  Blvd. 

Bay  SL  Louis,  Taylor  House  (Bay  St  Louis 
MRA),  808  N.  Beach  Blvd. 

NORTH  CAROUNA 

Pitt  County 

St.  John's.  St  John's  Episcopal  Church,  SE 
comer  of  SR  1917  and  SR  1753 

Richmond  County 

Rockingham  vicinity,  Dockery.  Alfred,  House, 
E  side  SR  1005. 0.1  mile  S  of  jet  with  SR 
1143 

OHIO 

Hamilton  County 

Cincinnati,  Doctor's  Building.  19  Garfield  PI. 

FENNSLYVANIA 

Philadelphia  County 

Philadelphia.  Bache,  Alexander  Dallas, 

School  (Philadelphia  Public  Schools  TRJ. 

801  N.  22nd  St 
Philadelphia,  Bartlett  School  (Philadelphia 

Public  Schools  TRJ,  1100  Catharine  St 
Philadelphia  County,  Philadelphia,  Bartram, 

John,  High  School  (Philadelphia  Public 

Schools  TRJ.  67th  »  Elmwood  Sts. 
Philadelphia,  Bok.  Edward,  Vocational 

School  (Philadelphia  Public  Schools  TRJ. 

1901  S.  9th  St 
Philadelphia,  Boone,  Daniel,  School 

(Philadelphia  Public  Schools  TRJ.  Hancock 

and  Wildley  Sts. 
Philadelphia,  Brooks,  George  L,  School 

(Philadelphia  Public  Schools  TRJ,  5629- 

5643  Haverford  A  ve. 
Philadelphia,  Central  High  School 

(Philadelphia  Public  Schools  TRJ,  Olney  & 

Ogontz  Aves. 
Philadelphia,  Darrah,  Lydia,  School 

(Philadelphia  Public  Schools  TRJ,  708-732 

N.  Seventeenth  St 
Philadelphia,  Drexel.  Francis  M..  School 

(Philadelphia  Public  Schools  TRJ.  1800  S. 

Sixteenth  St 
Philadelphia,  Dunbar  Paul  Lawrence.  School 

(Philadelphia  Public  Schools  TRJ.  Twelfth 

above  Columbia  Ave. 
Philadelphia,  Dunlap,  Thomas.  School 

(Philadelphia  Public  Schools  TRJ,  5031 

Race  St 


Philadelphia,  Farragut  David.  School 

(Philadelphia  Public  Schools  TR),  Hancock 

6r  Cumberland  Sts. 
Philadelphia.  Fayette  School  (Philadelphia 

Public  Schools  TRJ.  Old  Bustleton  and 

Welsh  Rd 
Philadelphia.  Federal  Street  School 

(Philadelphia  PuMic  Schools  TRJ.  1130- 

1148  Federal  St. 
PhiUdelphia,  Fitler  School  (Phihdelphia 

Public  Schools  TRJ,  SE  Seymour  and  Knox 

Sts. 
Philadelphia,  Fleischer.  Helen,  Vocational 

School  (Philadelphia  Public  Schools  TRJ. 

Thirteenth  and  Brandywine  Sts. 
Philadelphia,  Fulton.  Robert  School 

(Philadelphia  Public  Schools  TR).  80-68  E. 

Haines  St 
Philadelphia,  Furness.  Horace  Jr,  High 

School  (Philadelphia  Public  Schools  TR), 

1900  S.  Third  St. 
Philadelphia,  Cermantown  Grammar  School 

(Philadelphia  Public  Schools  TRJ, 

McCallum  &  Haines  Sts. 
Philadelphia,  Hanna,  William  B..  School 

(Philadelphia  Public  Schools  TRI.  5720- 

5738  Media  St 
Philadelphia,  Hawthorne,  Nathaniel  School 

(Philadelphia  Public  Schools  TRJ.  712  S. 

12th  St. 
Philadelphia,  Horn,  George  L.,  School 

(Philadelphia  Public  Schools  TRJ. 

Frankford  and  Castor  Aves. 
Philadelphia,  Institute  for  Colored  Youth 

(miadelphia  Public  Schools  TRJ.  Tenth 

and  Bainbridge  Sts. 
Philadelphia,  Key,  Francis  Scott  School 

(Philadelphia  Public  Schools  TRJ,  Z226- 

2250  S.  8th  St 
Philadelphia.  Kinsey,  John  L.  School 

(Philadelphia  Public  Schools  TRJ,  65th 

Ave.  ft  Limekiln  Pike 
Philadelphia,  Landreth.  David,  School 

(Philadelphia  Public  Schools  TRJ.  1201  S. 

Twenty-third  St. 
Philadelphia,  Martin  Orthopedic  School 

(Philadelphia  Public  Schools  TRJ.  800  N. 

Twenty-second  St 
Philadelphia,  McDaniel  Delaplaine.  School 

(Philadelphia  Public  Schools  TRJ.  2100 

Moore  St. 
niiladelphia,  Meade.  George,  School 

(Philadelphia  Public  Schools  TRJ,  1801 

Oxford  St. 
Philadelphia,  Mechanicsville  School 

(Philadelphia  Public  Schools  TR). 

Mechanicsville  Rd. 
Philadelphia,  Meredith,  William  M..  School 

(Philadelphia  Public  Schools  TR).  Fifth  & 

Fitzwater  St. 
Philadelphia.  Mifflin  School  (Philadelphia 

Public  Schools  TR),  808-818  N.  Third  St. 
Philadelphia,  Mitchell,  S.  Weir.  School 

(Philadelphia  Public  Schools  TR).  Fifty- 
sixth  &  Kingsessing  St. 
Philadelphia.  Muhr.  Simon,  Work  Training 

School  (Philadelphia  Public  Schools  TR), 

Twelfth  &  Allegheny  St. 
Philadelphia,  Northeast  Manual  Training 

School  (Philadelphia  Public  Schools  TR), 

701  Lehigh  St. 
Philadelphia.  Olney  Elementary  School 

(Philadelphia  Public  Schools  TRJ,  Tabor 

Rd.  &  Water  St. 
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PhiladelphM.  OIney  High  School 
(Philadelphia  Public  Schools  TR). 
Duncaiuion  and  Front  Sts. 
Philadelphia.  Overbrook  High  School 
(Philadelphia  Public  Schools  TR).  Fifty- 
ninth  &  Lancaster  Ave. 
Philadelphia.  Pienn.  William.  High  School  for 
Girls  (Philadelphia  Public  Schools  TR). 
ISOl  Wallace  St. 
Philadelphia,  Philadelphia  High  School  for 
Girls  (Philadelphia  Public  Schools  TR). 
Seventeenth  &  Spring  Garden  Sts. 
Philadelphia,  Poe,  Edgar  Allen.  School 
(Philadelphia  Public  Schools  TR),  2136 
Ritner  St. 
Philadelphia.  Powers.  Thomas,  School 
(Philadelphia  Public  Schools  TR), 
Frankford  Ave.  and  Somerset  St. 
Philadelphia.  Ralston,  Robert  School 
(Philadelphia  Public  Schools  TR),  221 
Bainbridge  St. 
Philadelphia,  Ramsey.  /.  Sylvester,  School 
(Philadelphia  Public  Schools  TR).  Pine  and 
Quince  Sts. 
Philadelphia,  Read.  Thomas  Buchanan, 
School  (Philadelphia  Public  Schools  TR). 
Seventy-eighth  and  Buist  Ave. 
Philadelphia.  Schaeffer.  Charles.  School 
(Philadelphia  Public  Schools  TR), 
Germantown  Ave.  and  Abbottsford  St. 
Philadelphia.  Shoemaker,  William  Jr.,  High 
School  (Philadelphia  Public  Schools  TR). 
1464-1488  N.  Fifty-third  St. 
Philadelphia.  Smith.  Walter  George.  School 
(Philadelphia  Public  Schools  TR),  1300  S. 
Fourteenth  St. 
Philadelphia,  Southwark  School 
(Philadelphia  Public  Schools  TR),  Eighth  & 
Mifflin  Sts. 
Philadelphia.  Spring  Garden  School  No.  i 
(Philadelphia  Public  Schools  TR),  Twelfth 
&  Ogden  Sts. 
Philadelphia.  Spring  Garden  School  No.  2 
(Philadelphia  Public  Schools  TR),  SS 
Melon  St.,  S  of  12th  St. 
Philadelphia.  Stevens,  Thaddeus,  School  of 
Observation  (Philadelphia  Public  Schools 
TR).  1301  Spring  Garden  St. 
Philadelphia.  5toAe/y.  William/..  School 
(Philadelphia  Public  Schools  TR),  1844- 
1860  N.  32nd  St. 
Philadelphia.  Tilden.  William /. /r.  High 
School  (Philadelphia  Public  Schools  TR). 
Sixty-sixth  St.  and  Elrawood  Ave. 
Philadelphia,  Vare.  Abigal,  School 
(Philadelphia  Public  Schools  TR),  Morris 
St.  &  Moyamensing  Ave. 
Philadelphia,  Wagner,  Gen,  Louis /r..  High 
School  (Philadelphia  Public  Schools  TR). 
Seventeenth  and  Chelten  Sts. 
Philadelphia,  Walton,  Rudolph.  School 
(Philadelphia  Public  Schools  TR),  2601- 
2631  N.  Twenty-eighth  St. 
Philadelphia,  Washington.  George.  School 
(Philadelphia  Public  Schools  TR).  Fifth  & 
Federal  Sts. 
Philadelphia,  Wayne,  Anthony.  School 
(Philadelphia  Public  Schools  TR),  2700 
Morris  St. 
Philadelphia,  West  PhiladelphJa  High  School 
(Philadelphia  Public  Schools  TR),  4700 
Walnut  St. 
Philadelphia,  Willard  Francis  E.,  School 
(Philadelphia  Public  Schools  TR).  Emerald 
A  Orleans  Sts. 


Philadelphia,  Wilson.  Woodrow  Jr.,  High 

School  (Philadelphia  Public  Schools  TR), 

Cottman  Ave.  ft  Loretta  St. 
Philadelphia,  Wright.  Richardson  L,  School 

(Philadelphia  Public  Schools  TR),  1101 

Venango  St. 

TENNESSEE 

Marshall  County 

Verona  vicinity,  Bethbirei  Presbyterian 
Church,  Bethberei  Rd. 

Williamson  County 

Brentwood,  Mountview,  913  Franklin  Rd. 

WISCONSIN 

La  Crosse  County 

Samuels'  Cave 

[FR  Doc.  86-24834  FiJed  11-3-86;  8:45  am) 

BOUNG  CODE  4310-70-« 


Mining  Plan  of  Operations  at  Denall 
National  Park  and  Preserve; 
Availability 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  at  section  2  of  the  Act 
of  September  28, 1976, 16  U.S.C.  1901  et 
seq.,  and  in  accordance  with  the 
provisions  of  §  9.17  of  36  CFR  Part  9A. 
Sam  Koppenberg  has  filed  a  plan  of 
operations  in  support  of  proposed 
mining  operations  on  lands  embracing 
the  Caribou-Howtay  Association  Nos. 
7-11  Placer  Mining  Claims  within  Denali 
National  Park  and  Preserve.  This  plan  is 
available  for  inspection  during  normal 
business  hours  at  the  Alaska  Regional 
Office,  National  Park  Service,  2525 
Gambell  Street,  Anchorage.  Alaska. 
Robert  Peterson, 

Acting  Regional  Director,  Alaska  Region. 
[FR  Doc.  88-24835  Filed  11-3-86;  8:45  amj 

BILLING  CODE  4310-7(HII 


Illinois  and  Michigan  Canal  National 
Heritage  Corridor  Commission; 
Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  86  Stat.  770.  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247,  that  a  meeting  of  the 
Illinois  and  Michigan  Canal  National 
Heritage  Corridor  Commission  will  be 
held  November  14, 1986,  beginning  at  10 
a.m.  at  the  McCook  Village  Hall, 
McCook,  Illinois. 

The  Commission  was  originally 
established  on  August  24, 1984,  pursuant 
to  provisions  of  the  Illinois  and 
Michigan  Canal  National  Heritage 
Corridor  Act  of  1984.  98  Stat.  1456, 16 
U.S.C.  461  note,  to  implement  and 
support  the  conceptual  plan. 

Matters  to  be  discussed  at  the  meeting 
will  include  the  review  of  the  FY  87 


budget,  the  presentation  of  sign  design 
by  representatives  of  Graphic  Solutions, 
Inc.,  and  a  discussion  of  the  proposed 
final  boundaries  of  the  Illinois  and 
Michigan  Canal  National  Heritage 
Corridor. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statements  to  the  official  listed 
below  prior  to  the  meeting.  Further 
Information  concemii^  the  meeting  may 
be  obtained  from  Alan  M.  Hutchings, 
Chief,  Division  of  External  Affairs. 
Midwest  Region,  National  Park  Service, 
1709  Jackson  Street.  Cknaha.  Nebraska 
68102,  telephone  402-321-3481  (FTS  864- 
3481).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Offlce  3  weeks  after 
the  meeting. 

Dated:  October  16, 1986. 
Randall  R.  Pope, 

Acting  Regional  Director.  Midwest  Region. 
[FR  Doa  86-24827  Filed  ll-l»-88;  8:45  am] 

BILUNQ  COOE  4310-7IHH         i 


INTERSTATE  C0MMS1CE 
COMMISSION 

[Finance  Docket  No.  30861(6)1 

Austin  Railroad  Co^  Inc^  Operation, 
City  of  Austin,  TX;  Notice  of 
Exemption 

Austin  Railroad  Company.  Inc.,  has 
filed  a  notice  of  exemption  to  operate 
approximately  162  miles  of  raih-oad 
line  •  that  the  City  of  Austin,  TX.  is 
acquiring  from  Southern  Pacific 
Transportation  Company.*  Any 
comments  must  be  filed  with  the 
Commission  and  served  on  Ellen  M. 
Burger,  Weiner,  McCaffrey,  Brodsky  & 
Kaplan,  Suite  800. 1350  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
4797. 

The  notice  is  filed  uivler  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  October  10, 1966. 


'  The  line  includes  two  segiaents:  (1)  One  segment 
extends  from  mUepost  57.00  n«ar  Ciddings  to 
milepost  113.4  near  Austin,  TX;  and  (2)  one  segment 
extends  from  milepost  0.00  nesr  Austin  to  milepost 
99.04  near  Uano,  TX.  The  line  also  includes  the 
Marble  Palls  Branch,  which  extends  from  milepost 
6.2  near  Marble  Falls  to  milepest  0.0  near  Fairland. 
TX. 

•  The  City  of  Austin's  noitict  of  exemption  for 
acquisition  of  the  involved  lin«  is  being  served 
simultaneously  in  Finance  Doeket  No.  30761(A). 
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By  the  Commiaaion.  |ane  F.  Mackall, 
Director,  Office  of  Proceedinga. 
Noreta  R.  MoGm 
Secretary. 
[FR  Doc.  8»-2490S  Filed  11-13-66;  8:45  am] 

BIUMQ  CODE  703S-«1-M 


[Flnww*  Docket  No.  30861(A)>] 

City  of  Austin,  TX.  Acquisition. 
Southern  Pacific  Transportation  Co.; 
Notice  of  Exemption 

The  City  of  Austin.  TX  has  filed  a 
notice  of  exemption*  to  acquire 
Southern  Pacific  Transportation 
Company's  line  extending:  (a)  From 
milepost  57.00  near  Giddings  to  milepost 
113.4  near  Austin.  TX;  and  (b]  from 
milepost  0.0  near  Austin  to  milepost 
99.04  near  Llano,  TX.  The  line  also 
includes  the  Marble  Falls  Branch,  from 
milepost  6.2  near  Marble  Falls  to 
milepost  0.0  near  Fairland.  TX.  Any 
comments  must  be  filed  with  the 
Commission  and  served  on:  Richard  H. 
Streeten  Wheeler  &  Wheeler,  1729  H 
Street.  NW.,  Washington,  DC  20005. 

The  notice  is  filed  under  49  C3^ 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505  may  be 
filed  at  any  time. 

The  filing  of  a  petition  to  revoke  will 
not  automatically  stay  the  transaction. 

Decided:  October  10, 1986. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McCm, 
Secretary. 
[FR  Doc.  86-24906  Filed  11-3-88;  8:45  am] 

BIUJNO  CODE  70SS-01-M 


DEPARTiMENT  OF  JUSTICE 
[Tax  DivWon,  Dirvctlve  No.  88-59] 

Authority  To  Approve  Grand  Jury 
Expansion  RequiBsts  to  Include 
Federal  Criminal  Tax  Violationa 

AOENCY:  Department  of  Justice. 
action:  Notice. 

SUMMAKV:  This  Directive  delegates  the 
authority  to  approve  requests  seeking  to 
expand  nontax  grand  jury  investigations 
to  include  inquiry  into  possible  federal 
criminal  tax  violations  fit>m  the 
Assistant  Attorney  General,  Tax 


'  This  procaedlng  is  directly  related  to  Finance 
Docket  Na  30861(8),  in  whicli  a  notice  of  exemption 
filed  by  Austin  Railroad  Company,  Inc.  is  being 
served  simultaneously. 

■  The  City  of  Austin,  TX  also  filed  a  motion 
seeking  dismissal  of  its  notice  of  exemption.  The 
motion  will  be  addressed  in  a  separate  decision. 


Division,  to  any  United  States  Attorney, 
Attomey-In-Charge  of  a  Criminal 
Division  Organization  Strike  Force  or 
Independent  Counsel  The  Directive  also 
sets  forth  the  scope  of  the  delegated 
authority  and  the  procedures  to  be 
followed  by  designated  field  personnel 
in  implementing  the  delegated  authority. 
EFFEcmfC  date:  October  1. 1986. 

FOR  nmTMER  INFORMATION  CONTACT: 

Edward  M.  Vellines,  Senior  Assistant 
Chief,  Office  of  Policy  &  Tax 
Enforcement  Analysis,  Tax  Division, 
Criminal  Section  (202-633-3011).  This  is 
not  a  toll  fee  nimiber. 
SUFPLEMENTARV  INFORMATION:  This 
order  concerns  internal  Department 
management  and  is  being  published  for 
the  information  of  the  general  public 

Tax  Diidsion  Dinctive  No.  86-B9 

By  virtue  of  the  authority  vested  in  me 
by  Part  O.  Subpart  N  of  Title  28  of  the 
Code  of  Federal  Regulations, 
particularly  S  0.70,  delegation  of 
authority  with  respect  to  approving 
requests  seeking  to  expand  a  nontax 
grand  jury  investigation  to  include 
inquiry  into  possible  federal  criminal  tax 
violations  is  hereby  conferred  on  the 
following  individuals: 

1.  Any  United  States  Attorney 
appointed  tmder  section  541  or  546  of 
Title  28.  United  States  Code. 

2.  Any  Attomey-In-Charge  of  a 
Criminal  Division  Organization  Strike 
Force  established  pursuant  to  section 
510  of  Tide  28,  United  State  Code. 

3.  Any  Independent  Counsel 
appointed  under  section  593  of  Title  28, 
United  States  Code. 

The  authority  hereby  conferred  allows 
the  desi^ated  official  to  approve,  on 
behalf  of  the  Assistant  Attorney 
General,  Tax  Division,  a  request  seeking 
to  expand  a  nontax  grcmd  jury 
investigation  to  include  inquiries  into 
potential  federal  criminal  tax  violations 
in  a  proceeding  which  is  being 
conducted  within  the  sole  jurisdiction  of 
the  designated  official's  office. 
(S  301.6103ai)(2}-l(a)(2)(ii)  (28  CFR)). 
Provided,  that  the  delegated  official 
determines  that — 

1.  There  is  reason  to  believe,  based 
upon  information  developed  during  the 
course  of  the  nontax  grand  jiuy 
proceedings,  that  federal  criminal  tax 
violations  may  have  been  committed. 

2.  The  attorney  for  the  Government 
conducting  the  subject  nontax  grtmd 
)\uy  inquiry  has  deemed  it  necessary  in 
accordance  with  F.R.Cr.P.  6(e)(A)(ii]  to 
seek  the  assistance  of  Government 
personnel  assigned  to  the  Internal 
Revenue  Service  to  assist  said  attorney 
in  his/her  duty  to  enforce  federal 
criminal  law. 


3.  The  subject  grand  jiuy  proceedings 
do  not  involve  a  multijurisdictional 
investigation,  nor  are  the  targets 
individuals  considered  to  have  national 
prominence — such  as  local  state, 
federal  or  foreign  public  officials  or 
poUtical  candidater.  members  of  the 
judiciary;  religious  leaders: 
representatives  of  the  electronic  or 
printed  news  media;  officials  of  a  labor 
union;  and  major  corporations  and/or 
their  officers  when  they  are  the  targets 
(subjects]  of  such  proceedings. 

4.  A  written  request  seeking  the 
assistance  of  Internal  Revenue  Service 
personnel  and  containing  pertinent 
information  relating  to  the  alleged 
federal  tax  offenses  has  been  forwarded 
by  the  designated  official's  office  to  the 
appropriate  Internal  Revenue  Service 
official  (e.g..  Chief.  Criminal 
Investigations). 

5.  The  Tax  Division  of  the  Department 
of  Justice  has  been  furnished  by  certified 
mail  a  copy  of  the  request  seeking  to 
expand  the  subject  grand  jury  to  include 
potential  tax  violations,  and  the  Tax 
Division  interposes  no  objection  to  the 
request. 

6.  The  Internal  Revenue  Service  has 
made  a  referral  pursuant  to  die 
provisions  of  26  U.S.C  section  6103(h)(3) 
in  writing  stating  that  it:  (1)  Has 
determined,  based  upon  the  information 
provided  by  the  attorney  for  the 
Government  and  its  examination  of 
relevant  tax  records,  that  there  is  reason 
to  believe  that  the  federal  criminal  tax 
violations  have  been  committed;  (2) 
agrees  to  furnish  the  personnel  needed 
to  assist  the  Government  attorney  in 
his/her  duty  to  enforce  federal  criminal 
law;  and  (3)  has  forwarded  to  the  Tax 
Division  a  copy  of  the  referral. 

7.  The  grand  jury  proceedings  will  be 
conducted  by  attomey(8)  from  the 
designated  official's  office  in  sufficient 
time  to  allow  the  results  of  the  tax 
segment  of  the  grand  jiuy  proceedings  to 
be  evaluated  by  the  Internal  Revenue 
Service  and  the  Division  before 
imdertaking  to  initiate  criminal 
proceedings. 

The  authority  hereby  delegated 
includes  the  authority  to  designate:  llie 
taigets  (subjects)  and  the  scope  of  such 
tax  grand  jury  inquiry,  including  the  tax 
years  considered  to  warrant 
investigation.  This  delegation  also 
includes  the  authority  to  terminate  such 
grand  jiuy  investigations,  provided,  that 
prior  written  notification  is  given  to  both 
the  Internal  Revenue  Service  and  the 
Tax  Division.  If  the  designated  official 
terminates  a  tax  grand  jury  investigation 
or  the  targets  (subjects)  thereof,  then  the 
designated  official  shall  indicate  in  its 
correspondence  that  such  notification 


terminates  the  referral  of  the  matter 
pursuant  to  26  U.S.C.  7602(cJ. 

This  delegation  of  authority  does  not 
include  the  authority  to  file  an 
information  or  return  an  indictment  on 
tax  matters.  No  indictment  is  to  be 
returned  or  information  filed  without 
specific  prior  authorizaton  of  the  Tax 
Division.  Except  in  Organized  Crime 
Drug  Task  Force  Investigations, 
individual  cases  for  tax  prosecution 
growing  out  of  grand  jury  investigations 
shall  be  forwarded  to  the  Tax  Division 
by  the  United  States  Attorney, 
Independent  Counsel  or  Attomey-in- 
Charge  of  a  Strike  Force  with  a  special 
agent's  report  and  exhibits  through 
Regional  Counsel.  (Internal  Revenue 
Service)  for  evaluation  prior  to 
transmittal  to  the  Tax  Division.  Cases 
for  tax  prosecutions  growing  out  of 
grand  jury  investigations  conducted  by 
an  Organized  Crime  Drug  Task  Force 
shall  be  forwarded  directly  to  the  Tax 
Division  by  the  United  States  Attorney 
with  a  special  agent's  report  and 
exhibits. 

The  authority  hereby  delegated  is 
limited  to  matters  which  seek  either  to: 

(1)  Expand  nontax  grand  jury 
proceedings  to  include  inquiry  into 
possible  federal  criminal  tax  violations; 

(2)  designate  the  targets  (subjects)  and 
the  scope  of  such  injuiry;  or  (3) 
terminate  such  proceedings.  In  all  other 
instances,  authority  to  approve  the 
initiation  of  grand  jury  proceedings 
which  involve  inquiries  into  possible 
criminal  tax  violations,  including 
requests  generated  by  the  Internal 
Revenue  Service,  remains  vested  in  the 
Assistant  Attorney  General  in  charge  of 
the  Tax  Division  as  provided  in  28  CFR 
0.70.  In  addition,  authority  to  alter  any 
actions  taken  pursuant  to  the 
delegations  contained  herein  is  retained 
by  the  Assistant  Attorney  General  in 
charge  of  the  Tax  Division  in 
accordance  with  the  authority  contained 
in  28  CFR  0.70. 

Approved  to  take  effect  on  October  1, 1986. 
Roger  M.  Olsen, 

Assistant  Attorney  General.  Tax  Division. 
[FR  Doc.  86-24880  Filed  lt-*-86:  8:45  am] 

MIXING  COOe  4410-01-M 


( 
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Voting  Rights  Act  Certifications 
Apache  County,  AZ 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  the  United  States  in 
Apache  County,  Arizona.  This  county 
was  included  within  the  scope  of  the 


determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
March  15, 1971.  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  March  27, 
1971  (36  FR  5809).  Apache  County  was 
also  included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
September  18, 1975  and  October  20  and 
21. 1975  under  sections  4(b)  and  4(f)(3)  of 
the  Voting  Rights  Act  of  1965,  as 
amended  in  197B,  and  published  in  the 
Federal  Register  on  September  23, 1975 
(40  FR  43746)  and  October  22, 1975  (40 
FR  49422).  | 

Dated:  October  31, 1986. 
Edwin  Meese  III, 

Attorney  General  of  the  United  States. 
[FR  Doc.  86-25003  Filed  10-31-86;  4:00  pm] 

BILUNG  COOE  4410-«1-M 


Voting  Rights  Act  Certifications; 
Navajo  County,  AZ 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended. 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  tfie  United  States  in 
Navajo  County,  Arizona.  This  county 
was  included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
March  15, 1971,  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  March  27, 
1971  (36  FR  5809).  Navajo  County  was 
also  included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
September  18, 1975  and  October  20  and 
21, 1975  under  sections  4(b)  and  4(f)(3)  of 
the  Voting  Rights  Act  of  1965,  as 
amended  in  197S,  and  published  in  the 
Federal  Register  on  September  23. 1975 
(40  FR  43746)  and  October  22, 1975  (40 
FR  49422). 

Dated:  October  31.  1986. 
Edwin  Meese  III, 

Attorney  General  of  the  United  States. 
(FR  Doc.  86-25004  Filed  10-31-86;  4:00  pm) 
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DEPARTMENT  OF  LABOR 

Notice  of  Extension  of  the  Task  Force 
on  Economic  Adjustment  and  Worker 
Dislocation;  Correction 

agency:  Department  of  Labor. 
ACTION:  Notice;  correction. 


page  37797  in  the  Federal  Register  of 
Friday,  October  24. 1986  (51  FR  37797). 
This  action  is  necessary  to  correct  the 
date  on  which  the  document  was  signed. 

FOR  FURTHER  INFOfWATION  CONTACT: 

Gerald  Holmes,  Office  of  the  Assistant 
Secretary  for  Policy,  telephone  (202) 
523-7571. 

The  following  correction  is  made  in 
FR  Doc.  86-24035  appearing  on  page 
37797  in  the  issue  of  October  24, 1986. 
On  page  37797,  column  two, 
"November"  is  corrected  to  read 
"October." 

Signed  at  Washington,  DC,  tiiis  28tii  day  of 
October  1986. 

WilUam  E.  BnxJc, 

Secretary  of  Labor. 

[FR  Doc.  86-24909  Filed  11-3-86;  8:45  am] 

BILUNG  COOE  4510-23-41 


Employment  and  TVaining 
Administration 


ITA-W-17,553] 

BBC  Brown  Boveri,  Inc^  Greensburg, 
PA;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an  applicant 
for  administrative  rsconsideration  was 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  BBC  Brown  Boveri. 
Incorporated,  Greensburg,  Pennsylvania. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-17.553;  BBC  Brown  Boveri, 
Incorporated 
Greensburg,  Pennsylvania  (October  21. 
1986) 

Signed  at  Wasiiington,  DC,  this  28ih  day  of 
October  1986. 

Marvin  M.  Foolu, 

Director.  Off  ice  of  Traite  Adjustment 
Assistance. 

[FR  Doc.  86-24851  Filed  11-3-86;  8:45  am) 

BILLING  COOE  4510-30-M 


aae/ 


SUMMARY:  This  document  corrects  the 
notice  of  extension  which  appeared  at 


[TA-W-17,551J 

Stackpole  Corp.;  St.  Marys,  PA; 
Dismissal  of  Applh:atlon  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  wasfiled  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Stackpole  Corporation,  St.  Marys, 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
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bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-17.351:  Stackpole  Corporation 
St.  Marys,  Pennsylvania  (October  27, 1986) 

Signed  at  Washington,  DC  this  28th  day  of 
October  1986. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  86-24852  Filed  11-3-86:  8:45  am] 

BIUJNG  CODE  4510-30-M 


Summaries  of  Determinations 
Regarding  Eligit>iHty  To  Appiy  for 
Worlcer  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
October  13-October  17. 1986  and 
October  20-October  24. 1986. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  Uiereof.  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-17.687;  Twin  Disc.  Inc.. 
Rockford,  IL 

TA-W-17,460:  F.E.  Hale  Manufacturing 
Co..  Herkimer.  NY 

TA-W-17.423;  William  Orsteen  Heel 
Co..  Bradford.  MA 

TA-W-17,336;  Andiamo  Knitwear,  Inc.. 
West  New  York.  NJ 
In  the  folowing  cases  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reasons  specified. 

TA-W-17,463;  Bumham  Trucking.  Inc., 
W.  Milwaukee,  WI 


Aggregate  U.S.  imports  ot  metal 
building  and  parts  were  ne^igible. 

TA-W-17,464;  Inryco.  Inc..  W. 
Milwaukee.  WI 

Aggregate  U.S.  imports  of  metal 
building  and  parts  were  negligible. 
TA-W-17.443;  Jeffrey  Chain  Company. 
Morristown,  TN 

A  survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-18,210;  Horizon  Mud  Company, 
Midland.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,791;  Teledyne  Firth  Sterling, 
Houston,  TX 
Aggregate  U.S.  imports  of  rock  drill 
bits  are  negligible. 

TA-W-18,009;  Koomey  Incorporated, 
Brookshire,  TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 
TA-W-18,024;  J.M.  Huber  Houston,  TX 

Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 
TA-W-18,038;  Western  Company  of 
North  America,  Pacesetter  Tool 
Div.,  Houston,  TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 

TA-W-t8.042:  Joy  Industrial  Equipment 
Company,  Houston,  TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 

TA-W-18,062;  Lufkin  Industries.  Lufkin, 
TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 
TA-W-18,070;  Shoreline  Equipment 
Company,  Odessa,  TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 

TA-W~18,0B5;  Reedy  Manufacturing 
and  Repair  Service,  Inc.,  Odessa, 
TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 

TA-W-18,096:  Axelson,  Inc..  Longview. 
TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 

TA-W-18,104;  Dailey  OH  Tools,  Inc., 
Corpus  Christi,  TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 

TA-W-18.255;  Rebel  Mud  Company, 
Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,246;  Ashland  Chemical 
Company,  Laredo,  TX 
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The  workers'  firm  does  not  produce 
an  article  as  required  for  certtfication 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,783;  Sabine  Ranch, 
Hampshire,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,923;  Bibbins  a  Rice,  Morgan 
City,  LA 
The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-J7,594;  Snyder  Logging,  Inc., 
Grayville,  IL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,5^  Snyder  Completion,  Inc., 
Grayville,  IL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.537;  ASARCO,  Inc.,  Central 
Research  Dept.,  South  Plainfield,  NJ 

The  research  and  development 
activities  were  transferred  to  another 
domestic  location. 

TA-W-18.137;  Jamco  Sales  and  Service, 
Miranda  City,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,138:  Spain  Construction 

Service,  Inc.,  St  Elmo,  IL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,145:  Kelli-Ray  Corp.. 

Oklahoma  City,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,149:  Enserch  Corp.,  Newtown, 

ND 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,155;  Reliant  Management 

Services  Company,  Stafford,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,161;  N.L.  McCullough  Corp., 

McAllen,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W'-18,ie2:  Lafayette  Well  Toting. 
bK^  Laredo,  TX 
Hie  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  sectioo  222  of  the  Trade  Act  of 
1974. 

TA-W-1B.093;  Zapata  Offshore 
Company,  Houston,  Texas 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-ia,097;  Advance  Consultants 
Corp..  Midland,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,103;  Dresser  Atlas.  Odessa. 
TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-103A;  Dresser  Atlas.  Bryan.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,105:  Offshore  Casing  and 
Hammers,  Inc.,  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,106;  Karl F.  Edmonds,  Inc., 
Laredo,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.107;  Karl  F.  Edmonds.  Inc., 
Kilgore.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.110;  Loffland  Brothers 
Company,  Central  Division,  New 
Brunfels,  TX 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  Section  222  of  the  Trade  Act  of 

1974. 

TA-W-18.12a:  Kelsch  Basin  Tire,  Inc.. 
Williston.  ND 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,157;  Geo-Search  Corp.. 
Lubbock.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,159;  Schlumberger  Production 
Service,  Laredo.  TX 
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The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.160;  Schlumberger  Offshore. 
Beaumont.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-  W-18.212:  Wipco  Hydraulic  » 
Valve,  Inc..  Odessa,  TX 

Aggregate  U.S.  imports  of  oilfield 
machinery  did  not  increase  as  required 
for  certification. 

TA-W-18.158;  Chromalloy  American 
Corp..  Laredo.  TX 
Aggregate  U.S.  imports  of  drilling  fluid 
are  negligible. 

TA-W-17.803;  Schlumberger  Offshore 
Service.  Victoria,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,775;  Eastman  Whipstock.  Inc., 
Abilene,  TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 
TA-W-17.917;  Dresser  Industries. 
Security  Div.,  Dallas.  TX 
Aggregate  U.S.  imports  of  oilfield 
machinery  are  negligible. 
TA-W-18.075:  Otis  Engineering  Corp.. 
Corpus  Christi.  TX 
Aggregate  U.S.  imp|orts  of  oilfield 
machinery  are  negligible. 
TA-W-18.144;  Hamco  International 
Oilfield  Supply  Div..  Williston.  ND 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.10a:  N.L  Baroid  Industries. 
Laredo,  TX 
Aggregate  U.S.  imports  of  drilling 
fluids  are  negligible. 

TA-W-18.109;  N.L.  Bariod Industries. 
Bay  City.  TX 
Aggregate  U.S.  imports  of  drilling 
fluids  are  negligible. 
TA-W-17.852;  Halliburton  Co.. 

Halliburton  Services  Div..  Odessa, 
TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.035;  Tekdyne  Movible 
Offshore.  New  Iberia.  LA 
The  workers'  fitm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,036;  Tht  Reliable  Specialty 
Company.  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 


under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,039:  Riley  Drilliag  Coatpany. 
Big  Springs,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.041;  Safari  Drilling  Corp.. 
Abilene.  TX       j 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-ld.043;  Wardi  Oilfield  Service 
Gladewater.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.044;  F.  W.A.  Drilling  Co..  Inc., 
Midland.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.052:  B6-G  Roustabout, 
Williston,  ND 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  <he  Trade  Act  of 
1974. 

TA-W-18,053;  N.L.  Acme  Tool,  Corpus 
Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,054;  N.L.  Acme  Tool,  Laredo, 
TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,139;  Core  Service,  Inc.. 
Corpus  Christi.  TVC 
The  workers'  firm  4oes  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.140;  Core  Service,  Inc..  San 
Antonio.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.141;  Core  Service,  Inc.. 
Carrizo  Springs.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.142;  Core  Service.  Inc.. 
Hebbronville,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
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TA-W-18,143;  Core  Service,  Inc., 
Victoria,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,129;  Henkel  Corp..  Kenedy. 
TX 
Aggregate  U.S.  imports  of  drilling  fluid 
are  negligible. 
TA-W-18.081;  IMCO,  Laredo,  TX 

Aggregate  U.S.  imports  of  drilling  fluid 
are  negligible. 

TA-W-18.156:  Halliburton  Services. 
Amarillo,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,091;  Welex  Div.,  of 

Halliburton  Service,  Alice,  TX 
The  workers'  Hrm  does  not  produce 
an  article  as  required  for  certiBcation 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,100;  Halliburton  Services, 
Tioga.  ND 
The  workers'  Hrm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,101;  Halliburton  Service. 
Alice.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.120;  Halliburton  Service. 

Abilene.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-17.880;  M.F.  Machen  Contractor. 

Midland.  TX 
The  workers'  firm  does  not  pi^uce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W~17,882;  Petroleum  Information 

Corp.,  San  Antonio,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,895;  Petco  Fishing  &  Rental, 
Corpus  Christi,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.056:  Nevada  Scout 

(subsidiary  of  Cedar  Strat),  Reno. 
NV 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 


TA-W-18.057;  Cedar  Stmt.  Ely,  NV 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.058;  Cedar  Strat,  Reno.  NV 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,059;  Cedar  Strat  Lobs.  Ely. 
NV 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.060;  Cedar  Stmt  Supply.  Ely. 

NV 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.061;  Petro-Tex  Drilling 

Company,  Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,063;  AMF  Tuboscope,  Corpus 

Christi.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,065;  W.B.  Hinton  Drilling  Co., 

Mt  Pleasant,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,0^;  Repcon.  Inc..  Corpus 

Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,068;  Drilling  Measurements, 

Inc.,  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,076;  Stage  Drilling.  Corpus 

Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,079:  Zarsky  Lumber 

Company,  Laredo,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,084:  Oil  Well  Servicing 
Company,  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 


an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,866:  Geoservice,  Inc.,  Denver 
CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 

1974. 

TA-W-17.867;  Willis  Drilling.  Edinburg, 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.566:  USX  Corp..  Oilwell  Div., 
Garland,  TX 
Aggregate  U.S.  imports  of  oilfield 
pumps  are  negligible. 
TA-W-17.425:  Alpine  Knitting  Mill. 
Boulder,  CO 
Separations  from  the  subject  firm 
were  seasonal  in  nature. 
TA-W-17.534;  Sioux  Tools,  Inc.,  Sioux 
City.  lA 
Imports  did  not  contribute  importantly 
to  employment  declines  at  the  firm. 

TA-W-18,211;  J.H.  Clough  Oilfield 

Contmcting  Service,  Inc.,  Beecher 

City.  IL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,213;  Sharp  Drilling  Co..  Inc., 

Odessa,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,225;  Benton  Casing  Service, 

Inc.,  Victoria,  TX 
The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,228;  Canal's  Well  Service, 

Kermit,  TX 
The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-ia,229:  Dixilyn-Field  Drilling 

Company,  Alice.  Texas 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-18,232:  AMF  Scientific  Drillings. 

Inc.,  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,233;  The  B  ofFoumet 
Company,  Corpus,  Christi,  TX 
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The  workers'  firm  does  not  produce 
an  article  aa  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,235:  Westwood Drilling 
Company,  Laredo,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  "lYade  Act  of 
1974. 

TA-W-18,23e:  Wilson  Downhole 
Service,  Bay  City,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,237:  Halliburton  Services. 
Elkvie:;  WV 

The  woikers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 

1974. 

TA-W-18.249;  Clint  Hurt  and 
Associates,  Inc.,  Midland.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,253:  Dowell  Schlumberger, 
Alice.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,254;  Franks  Casing  Crew  and 
Rental  Tools,  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.256:  Dresser  Atlas,  Alice,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,25a;  Vachels 

Telecommunications,  Ross,  ND 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.842:  Hayhurst  Brothers. 
Drilling  Company,  Abilene,  Tx 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,863:  Schlumberger  Offshore 
Service,  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,889;  Harbor  Electronics 
Aransas  Pass,  TX 
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The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  X22  of  the  Trade  Act  of 
1974. 

TA-W-17,903;  Conquest  Exploration, 
Denver,  CO 

TTie  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  ZZ2  of  the  Trade  Act  of 
1974. 

TA-W-1 7,920;  Cearhart  Industries,  Inc., 
Corpus  Christi.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,921;  Houston  Offshore 
International.  Inc.,  Houston.  TX 
The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-m040;  Veco  Drilling,  Inc..  Grand 
function,  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  212  of  the  Trade  Act  of 
1974. 

TA-W-18,046;  Leamco  Services,  Inc.. 
Snyder,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  232  of  the  Trade  Act  of 
1974. 

TA-W-18.050;  floumoy  Drilling 
Company,  Alice,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,072;  Republic  Supply  Co., 
Dickinson,  ND 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.073:  Republic  Supply  Co.. 
Tioga,  ND 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.078:  Texas  Drilling  Co.. 
Laredo,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,080:  The  Western  Company, 
Rankin,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 


TA-W-18.086:  J.R.  prilling,  hit 
Pleasant,  MI 

The  workers'  firm  does  not  produce 
an  article  as  requirfd  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.58a:  Felmont  Oil  Corp.. 
Midland,  TX 

A  survey  of  Customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separationa  at  the 
firm.  I 

Affirmative  Determinations 

TA-W-17,575:  Creative  Footwear. 
McAdoo.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  veparated  on  or  after 
June  3, 1985  and  before  January  20, 1986. 
TA-W-17,472:  Trontue  and  WiUiams 
Corp..  Forging  Plant.  Alliance.  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  2, 1985. 

TA-W-17.467;  Florsheim  Shoe  Co., 
Hermann.  MO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  3, 1985. 

TA-W-17.367;  Ralph  Edwards 

Sportswear.  Cape  Girardeau.  MO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  8. 1985  and  before  May  31, 1S85. 
TA-W-17.287;  SelleiBvUle. 

Manufacturing  Co.,  Sellersville.  PA 

A  certification  wa|  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  3, 1985  and  before  July  31.  igaa 

TA-W-1 7.429; Florsheim  Shoe  Co.. 
Kirksville,  MO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1, 1985. 

TA-W-17,442;  Florsheim  Shoe  Co.,  West 
Belmont  Street  Plant.  Chicago,  IL 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

May  5, 1985  and  before  August  1, 1986. 

TA-W-17.442A;  Florsheim  Shoe  Co.. 
South  Canal  Street  Main  Office. 
Chicago,  IL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  5, 1985. 

TA-W-17,458:  Christina  Dress  Co.. 
Shenandoah,  PA 

A  certification  waa  isauad  covering  all 
workers  of  the  firm  separated  on  or  after 
May  19, 1985  and  before  January  31. 
1986. 

TA-W-17,397;  Firestone  Tire  and 
Rubber  Co.,  Bloomington.  IL 
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A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  25. 1985. 

TA-W-17.407:  Everett  Piano  Div.. 

Yamaha  International  Corp.,  South 
Haven,  MI 

A  certification  was  issued  covering  all 
workers  of  the  finn  separated  on  or  after 
April  21, 1985. 

TA-W-17.482:  Smith  Victor  Corp.. 
Griffith,  IN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1, 1985. 

TA-W-17,457:  Reichard  Coulston,  Inc.. 
Bethlehem.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  6>,  1985  and  before  January  31, 1966. 
TA-W-17.884;  Duluth  Missabe  » Iron 
Range  Railway  Co..  Duluth.  MN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  11, 1985. 

TA-W-17.673;  Marsha  Lee.  Inc..  West 
Hazleton.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  30, 1985  and  before  December  1, 
1985. 

TA~W-17.726:  California 

Manufacturing.  California.  MO 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  18. 1985. 

TA-W-17,415:  Burlington  Industries. 
Inc..  Domestics  Div..  Sherman.  TX 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  29, 1985  and  before  July  1. 1986. 

TA-W-17,444: /.  Saveri  Sportswear,  Inc.. 
Wind  Gap,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  11, 1985  and  before  April  30. 1986. 

TA-W-17,550;  Allis-Chalmers  Corp., 
Industrial  Truck  Div..  Matteson,  IL 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  6, 1986  and  before  January  31. 1987. 

TA-W-17.438; Bingham-Willamette  Co.. 
Shreveport,  LA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  25, 1985. 

TA-W-17,376:  DBR  Sportswear  Co., 
Roseto,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1,'  1985  and  before  April  30, 1986. 
TA-W-17,437:  Burlington  Industries, 
Inc.,  Domestics  Div.,  Rocky  Mount, 
VA 


A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  5, 1985  and  before  July  1, 1986. 

TA-W-17,576;  Elkem  Metals  Co..  Alloy, 
West  VA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  3, 1985. 

TA-W-17.80S;  International  Playtex, 
Manchester.  GA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  3, 1985  and  before  October  27, 1985. 
TA-W-17.3e6:  Polytex.  Bayonne.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  25, 1985  and  before  September  30, 
1985. 

TA-W-17,700;  U.S.  Steel  Mining  Co.. 
Inc.  Maple  Creek  Complex.  New 
Eagle.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1, 198& 

TA-W-17,6eO;  Kast  Metals  Corp..  Mid- 
Continent  Steel  Casting  Div., 
Shreveport.  LA 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

June  21, 1965. 

TA-W-17.740:  U.S.  Steel  Mining  Co.. 
Inc.,  Central  Div.,  Kanawha,  WV 
A  certification  was  issued  covering  all 

workers  at  the  34  Morton  and  Job  50 

Surface  Mines,  the  Winifred 

Miscellaneous  Unit  and  the  River  Tipple 

Facihty  separated  on  or  after  January  1. 

1966. 

TA-W-17,757;  Timken  Company, 
Research  Facility.  Canton,  OH 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

April  21, 1985. 

TA-W-17,651:  Ross  Bicycles,  Inc.. 
Allentown,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  12, 1985  and  before  March  31. 1986. 

TA-W-17,544;  Michael  Scott.  Milltown. 
NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  19, 1985  and  before  January  31, 
1986. 

TA-W-17,549:  Acme  Boot  Co..  Inc., 

Springfield,  TN 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  15, 1986  and  before  April  5, 1988. 
TA-W-17.470;  Maul  Technology  Co., 

Millville,  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  14, 1985  and  before  September  30, 
1986. 


TA-W-17,499:  Tex  Tech  Industries.  Inc., 
Auburn,  ME 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1. 1985. 

TA-W-1 7,280;  Donora  ^rtswear  Co.. 
Inc.,  Donora,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  15, 1965  and  before  March  14, 
1986. 

TA-W-1 7.365:  Picker  International,  Inc., 
Ultrasound  &  Nuclear  Div., 
North  ford.  CT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1, 1965  and  before  January  1, 1987. 

TA-W-17.4ia:  Firestone  Steel  Products 
Co.,  Henderson.  KY 

A  certification  was  issued  covering  aH 
woricers  of  the  firm  separated  on  or  after 
July  1, 1985. 

TA-W-17,303:  Bellaire  Garment  Co. 
Division  Bobbie  Brooks.  Belhire, 
OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1. 1985  and  before  May  12. 1986. 

TA-W-17.431:  Harris/Lanier, 
Thomaston,  GA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  2. 1985. 

TA-W-1 7,350:  Hamilton  Sportswear, 
Inc.,  Stroudburg,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  15. 1985  and  before  March  21, 
1986. 

TA-W-17.332:  Regal  War^  Inc.,  Flora, 

MS  ' 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  24, 1985  and  before  September  1, 
1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  October  13 
October  17,  1988,  and  October  20- 
October  24, 1986.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Departinent  of  Labor,  601  D  Street.  NW., 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  October  28, 1986. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  86-24854  Piled  11-3-86:  8:45  am] 
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Emptoyment  Standards  Administration 

Office  of  Worlcer's  Compensation 
Programs;  Report  on  Computer 
Matdiing  Proiect  involving  Certain 
Beneficiaries  Under  ttw  Blacic  Lung 
Benefits  Act  (BI.BA) 

Siunmaiy 

The  Department  of  Labor, 
Employment  Standards  Administration. 
Office  of  Workers'  Compensation 
Programs  (OWCP)  announces  a 
computer  match  to  be  performed  by  the 
OWCP  of  the  names  and  Social  Security 
Numbers  of  Kentucky  Workmen's 
Compensation  black  lung  beneficiaries 
and  federal  black  lung  beneficiaries 
under  the  BLBA.  The  match  will  be 
made  under  written  agreement. 

a.  Authority:  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act.  30  U.S.C. 
901,  et  seq. 

b.  Description  of  Match:  It  is  the 
responsibility  of  the  OWCP  in  the 
administration  of  the  BLBA  to  assure 
that  benefit  payments  are  proper  and  to 
prevent  fraud  and  abuse.  The  computer 
matching  program  is  an  efficient  and 
non-intrusive  method  of  determining  the 
propriety  of  program  beneficiaries 
receiving  compensation  due  to  black 
lung  disease. 

The  matching  effort  will  compare  the 
names  and  Social  Security  Numbers  of 
those  persons  receiving  Kentucky 
Workmen's  Compensation  black  lung 
benefits  with  the  names  and  Social 
Security  Numbers  of  those  persons 
receiving  black  lung  benefits  under  the 
BLBA.  The  intent  of  the  match  is  to 
identify  those  beneficiaries  receiving 
benefits  under  both  programs.  The 
OWCP  will  match  the  information 
furnished  by  the  Kentucky  Labor 
Cabinet,  Division  of  Special  Fund, 
against  its  Black  Lung  Benefit  Payments 
File.  The  records  resulting  in  matches 
will  be  used  by  both  the  OWCP  and  the 
Kentucky  Labor  Cabinet  to  determine 
which  dual  beneficiaries,  if  any,  are 
receiving  benefits  in  excess  of  the 
amount  allowed  under  state  and/or 
federal  law.  In  those  cases  in  which  it  is 
determined  that  improper  payments 
have  been  made,  the  involved  agencies 
will  initiate  steps  to  have  these 
payments  reduced  or  terminated,  if 
appropriate.  Certain  findings  may  be 
submitted  to  the  Department  of  Justice 
through  the  U.S.  Department  of  Labor. 
Office  of  the  Inspector  General,  for 
prosecution. 

c.  Description  of  Federal  Records  to 
be  Matched:  DOL/ESA-7  Office  of 
Workers'  Compensation  Programs, 
Black  Lung  Benefit  Payments  File  (47  FR 
30378,  July  13, 1982;  as  amended  in  48  FR 
5824.  February  8. 1983;  and  50  FR  5144. 


February  6. 1985)  will  be  the  source  of 
the  federal  black  lung  information. 

d.  Period  of  Match:  The  first  match 
should  begin  on  or  about  November  1. 
1986,  and  recur  annually. 

e.  Security:  The  personal  privacy  of 
individuals  identified  is  protected  by 
strick  compliance  with  the  Privacy  Act 
(Pub.  L.  93-579)  and  OMB  Cirular  A-108. 
Information  from  the  match  will  be  used 
only  for  official  purposes  and  will  not  be 
released  to  the  public.  Specific  data 
obtained  from  the  match  will  be  entered 
into  claim  files  subject  to  release  only 
under  Privacy  Act  provisions. 

The  extract  files  will  be  used  and 
accessed  only  for  the  purposes 
previously  agreed  upon.  Extract  files 
will  not  be  used  to  obtain  included  in 
the  file  of  matches.  Extract  files  will  not 
be  duplicated  or  disseminated  within  or 
outside  the  matching  or  source  agency, 
unless  agreed  upon  in  writing  by  both 
agencies.  The  agencies  involved  will  use 
the  data  supplied  in  a  manner 
prescribed  by  law  and  will  maintain 
proper  safeguards  to  prevent 
unauthorized  release  or  use  of  all  data 
supplies. 

Access  to  working  spaces  and  claim 
folder  file  storage  areas  in  the  Kentucky 
Labor  Cabinet.  Division  of  Special  Fund, 
Payment  Unit  offices  is  restricted  to 
Kentucky  state  employees.  File  areas 
are  locked  after  normal  duty  hours  and 
the  offices  are  protected  from  outside 
access  by  security  personnel.  Strict 
control  measures  are  enforced  to  ensure 
that  access  to  and  disclosure  of  these 
claim  file  records  is  limited  to  a  need-to- 
know  basis. 

f.  Disposition  of  Records:  The 
Kentucky  source  data  will  remain  the 
property  of  the  Kentucky  Labor  Cabinet 
and  will  be  returned  to  Kentucky  with 
an  extract  of  the  matches.  The  matching 
file  will  become  the  joint  property  of  the 
Kentucky  Labor  Cabinet  and  the  OWCP. 
The  extract  of  matches  that  is  sent  to 
Kentucky  will  be  destroyed  by  Kentucky 
upon  receipt  from  the  OWCP  of  the 
following  year's  extract  of  matches. 

The  OWCP  extract  of  matches  will  be 
kept  so  long  as  an  administrative  audit 
is  active  and  will  be  disposed  of  in 
accordance  with  tiie  requirements  of  the 
Privacy  Act  and  the  Federal  Records 
Schedule. 

Signed  at  Washington,  DC.  this  30th  Day  of 
October  1986. 

Richard  Staufenlierser. 

Deputy  Director,  Office  of  Workers ' 

Compensation  Programs. 

(FR  Doc.  86-24910  Filed  11-3-66:  8:45  am] 

B1UJNG  COOE  4510-27-M 


Mine  Safety  and  Heaitti  Administration 
[Docket  No.  M-W-12-III] 

American  Aggregates  Corp.  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 


American  Aggregates  Corporation. 
3101  Honeywell  Lake  Road.  P.O.  Box 
272.  Milford.  Michigan  48042  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.9087  (audible  warning  devices 
and  back-up  alarms)  to  its  Milford  315 
Pit  and  Mill  (I.D.  No  20-01768)  located  in 
Oakland  County.  Michigan.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  heavy  duty  mobile 
equipment  be  provided  with  audible 
warning  devices  or  an  observer  to  signal 
safe  backup  when  the  operator  of  the 
equipment  has  an  obstructed  view  to  the 
rear. 

2.  Petitioner  has  received  several 
complaints  from  neighbors  to  this 
property  about  the  noise  of  the  back-up 
alarms  prior  to  8:00  a jn.  and  after  5:00 
p.m. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  a  high  intensity  strobe 
light  on  the  fi-ont  end  loaders  in  lieu  of 
the  back-up  alarms  prior  to  8:00  a.m.  and 
after  5:00  p.m. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  CommentB 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  4. 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated  October  27, 198S. 

Patrida  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  86-24850  Filed  ^1-3-86;  8:45  am] 
MLUNQ  COOE  4S10-43-H 
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(Docket  No.  M-M-14-M] 

TexasguH  Chemicals;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Texasgulf  Chemicals,  P.O.  Box  100, 
Granger,  Wyoming  82934  has  Hied  a 
petition  to  modify  the  application  of  30 
CFR  57.4781  (underground  shops)  to  its 
Trona  Operations  (I.D.  No.  46-00639) 
located  in  Sweetwater  County, 
Wyoming.  The  petition  is  Hied  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  of  routing  the  mine  shop  air 
directly  to  an  exhaust  system  to  coi^ne 
or  prevent  the  spread  of  toxic  gases 
from  a  fire  originating  in  an  underground 
shop  where  maintenance  woric  is 
routinely  done  on  mobile  equipment. 

2.  The  main  underground  shop  is 
located  east  of  the  shaft  bottom  area. 
50,000  cubic  feet  per  minute  of 
ventilation  air  is  coursed  through  the 
area  and  distributed  by  mandoor/ 
regulators  and  two  auxiliary  fans.  Along 
with  battery  charging  station  air.  shop 
air  is  directed  north  through  a  regulator 
to  No.  1  exhaust  shaft. 

3.  As  an  alternate  method,  petitioner 
proposes  to  route  shop  air  from  the 
present  west  to  north  flow  through  the 
regulator  to  an  east  then  south  airflow 
around  the  Zero  North  Beltway  intake 
airway.  This  air  would  then  be  utilized 
to  ventilate  working  areas  in  the  mine. 
Auxiliary  fans  and  mandoor/regulators 
will  still  be  used  to  draw  air  from  the 
shop  working  locations,  but  reversed  to 
flow  eastward  instead  of  west  to  the 
regulator.  The  shop  split  will  be 
ventilated  by  the  rerouted  east  flowing 
intake  air  from  the  Zero  North  Beltway 
by  installing  a  door  just  southeast  of  the 
No.  2  intake  shaft,  allowing  more  than 
50,000  cfm  to  flow  through,  improving 
ventilation. 

3.  In  further  support  of  this  request  a 
carbon  monoxide  (CO)  sensor  will  be 
installed  in  the  east  shop  exhaust  air  to 
monitor  air  quality.  In  case  of  a  fire,  at  a 
specific  CO  level,  the  CO  monitor  will 
trip  an  alarm,  automatically  opening  an 
air  actuated  door  south  of  the  shop 
regulator,  short  circuiting  fumes  directly 
to  «he  No.  1  exhaust  shaft  away  from  all 
shop  and  mining  section  personnel. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  diis  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 


Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  4, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  October  27. 1986. 
Patricia  W.  SUvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  86-2M53  Piled  11-3-«e:  &4S  am) 

BtUNM  COOS  4«ie-a-ai 


Occupational  Safety  and  Health 
Administration 

Utah  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regiilations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  wrill  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  wldi  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  10. 1973,  notice  was 
published  in  the  Federal  Regbter  (38  FR 
1178)  of  the  approval  of  the  Utah  Plan 
and  adoption  of  Subpart  E  to  Part  1952 
containing  the  decision. 

The  Plan  provides  for  the  adoption  of 
Federal  Standards  as  State  Standards 
by: 

1.  Advisory  Committee 
recommendation. 

2.  Publication  in  newspapers  of 
general/major  circulation  with  a  30-day 
waiting  period  for  public  comment  and 
hearings. 

3.  Commission  order  adopting  and 
designating  an  effective  date. 

4.  Provision  of  certified  copies  of 
Rules  and  Regulations  or  Standards  to 
the  Office  of  the  State  Archivist. 

OSHA  regulations  (29  CFR  1953.22 
and  1953.23)  require  that  States  respond 
to  the  adoption  of  new  or  revised 
permanent  Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Although  adopted  State 
standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 


and  approval  under  procedures  set  forth 
in  Part  1953,  they  are  enforceable  by  the 
state  prior  to  federal  review  and 
approval.  By  letter  dated  July  28, 1986. 
from  Douglas  J.  McVey,  Administrator. 
Utah  Occupational  Safety  and  Health 
Division,  to  Byron  R.  Chadwick,  OSHA 
Regional  Administrator,  the  State 
submitted  rules  and  regulations  in 
response  to  Federal  OSHA's  General 
Industry  Standards  (29  CFR  1910.1047: 
Ethylene  Oxide:  Labeling  Requirements, 
50  FR  41491,  October  11, 1985.) 

The  above  adoptions  of  Occupational 
Federal  standards  have  been 
incorporated  in  the  State  Plan,  and  ate 
contained  in  the  Utah  Occupational 
Safety  and  Health  Rules  and 
Regulations  for  General  Industry,  as 
required  by  Utah  Code  annotated  1943, 
Title  63-46-1.  In  addition,  the  standards 
were  published  in  newspapers  of 
general/major  circulation  throughout  the 
State.  No  public  comments  were 
received  and  no  hearings  were  held. 

State  Standards  for  29  CFR  1910.1047: 
Ethylene  Oxide;  Labeling  Requirements, 
were  adopted  by  the  Industrial 
Conunission  of  Utah,  Archive's  File 
Number  8201  on  December  20, 1985, 
(effective  February  1, 1985)  pursuant  to 
Tide  35-0-6,  Utah  Code,  annotated  1953. 
The  State  Standard  on  Ethylene  Oxide; 
Labeling  Requirements  is  identical  to  the 
Federal  standard  action,  with  the  only 
exception  being  paragraph  numbering. 

2.  Decision.  The  above  State  Standard 
has  been  reviewed  and  compared  with 
the  relevant  Federal  Standard  and 
OSHA  has  determined  Uiat  the  State 
Standard  is  at  least  as  effective  as  the 
comparable  Federal  Standard,  as 
required  by  section  18(c)(2)  of  Uie  Act. 
OSHA  has  also  determined  that  the 
differences  between  the  State  and 
Federal  Standards  are  minimal  and  that 
the  Standards  are  thus  identical.  OSHA 
therefore  approves  this  standard; 
however,  the  right  to  reconsider  this 
approval  is  reserved  should  substantial 
objections  be  submitted  to  the  Assistant 
Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  diuing  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator.  Room  1554, 
Federal  Office  Building,  1961  Stout 
Street,  Denver,  Colorado  80294;  Utah 
State  Industrial  Commission,  UOSHA 
Offices  at  160  East  300  South,  Salt  Lake 
City,  Utah  84111;  and  the  Office  of  State 
Programs,  Room  N-3476.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 
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4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  any 
other  good  cause  which  may  be 
consistent  with  appUcable  laws.  The 
Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Utah  State  Plan  as  a 
proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason(s]: 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment  and  further 
public  participation  would  be 
repetitious.  This  decision  is  effective 
November  4. 1986. 

(Sec.  18,  Pub.  L.  91-596,  84  S»at.  1608  (29 
U.S.C.  667]) 

Signed  at  Denver,  Colorado  this  8fh  Day  of 
September,  1986. 

Harry  C.  Borchell. 

Acting  Regional  Administrator. 

|FR  Doc.  86-24849  Filed  11-3-88:  8:45  am] 

BIUJNG  CODE  4510-2e-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  in  Upper  Darby,  PA, 
Railroad  Accident 

In  connection  with  its  investigation  of 
the  accident  involving  the  collision  and 
derailment  of  Southeastern 
Pennsylvania  Transportation  Authority 
Single-Car  Train  No.  167  at  the  69th 
Street  Terminal,  Upper  Darby, 
Pennsylvania,  on  August  23, 1986,  the 
National  Transportation  Safety  Board 
will  convene  a  public  hearing  at  9  a.m. 
(local  time)  on  December  3, 1986,  at  the 
Adam's  Mark  Hotel,  City  Avenue  and 
Monument  Road,  Philadelphia, 
Pennsylvania.  For  more  information 
contact  Bill  Bush,  Office  of  Government 
and  Public  Affairs,  National 
Transportation  Safety  Board,  800 
Independence  Ave.,  SW.,  Washington. 
DC  20594,  telephone  (202)  382-6607. 
Ray  Smith, 

Federal  Register  Liaison  Officer. 
October  28, 1986. 

[FR  Doc.  86-24904  Filed  11-3-85:  8:45  am] 

MLUNQ  COOC  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
November  6-8, 1986,  in  Room  1046, 1717 
H  Street.  NW.,  Washington,  DC.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  October  23. 1988. 

Thursday,  November  6, 1986 

8:30  a.m.-6:45  a.m.:  Report  ofACRS 
Chairman  (Open)— The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

8:45  a.m.-10:30a.m.:  Improved  Light- 
Water  Reactors  (Open)— The  members 
of  the  Committee  will  discuss  proposed 
ACRS  comments  and  recommendations 
to  the  NRC  regarding  characteristics  of 
improved  light-water  reactors. 

10:45  a.m.-12:4S p.m.:  NRC  Safety 
Research  Program  (Open)- Briefing  and 
discussion  of  matters  related  to  the  NRC 
safety  research  program  including 
prioritization  of  research  activities, 
specifically  those  related  to  fire 
protection  research  for  nuclear  power 
plants. 

i:45 p.m.-3:30 p.m.:  Review  of  the 
Regulatory  Process  (Open)— Discuss  the 
basis  for  proposed  ACRS  review  of  NRC 
Regulatory  requirements  and  related 
regulatory  processes  and  procedures. 

3:45  p.m.-5:45  p.m.:  Prioritization  of 
Generic  Issues  (Open)— Members  of  the 
Committee  will  discuss  proposed 
priorities  for  a  new  (fourth)  group  of 
unresolved  generic  issues. 

5:45  p.m.-6:00 pjn.:  Nomination  of 
Candidates  for  A  CRS  CY 1987  Officers 
(Closed)— The  Members  of  the 
Committee  will  discuss  the 
qualifications  of  candidates  for  ACRS 
officers  and  membership  on  the  ACRS 
Planning  Subcommittee  for  CY  1987. 

This  portion  of  the  meeting  will  be 
closed  to  discuss  information  the  release 
of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  consistent  with  5  U.S.C, 
552b(c)(6). 

6:00  p.m.-6:45  p.m.:  Safety  of  Nuclear 
Power  Plants  (Open/Closed)— Discuss 
implications  ofACRS  International 
Meeting  on  Nuclear  Power  Plant  Safety. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information 
provided  in  confidence  by 


representative  of  foreign  governments 
consistent  with  5  U,S.C.  552b(c)(l). 

Friday.  November  7, 1966 

8:30  a.m.-9:30  a.m.:  NRC  Quantitative 
Safety  Goals  (Open)— Discuss  proposed 
ACRS  comments  regarding  development 
of  a  methodology  for  interpretation  of 
NRC  Quantitative  Safety  Goals  in  terms 
of  the  population  doses  associated  with 
nuclear  power  plant  accidents. 

9:30  a.m.-10:15  a.m.:  Office  of  Nuclear 
Material  Safety  and  Safeguards ' 
Activities — Radioactive  Waste 
Management  and  Disposal  (Open)— 
'  Briefing  and  discussion  regarding 
activities  of  the  NRC  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Division  of  Waste  Management. 

10:30  a.m.-ll:30  a.m.:  ACRS 
Subcommittee  Activities  (Open)— 
Report  and  discussion  of  ACRS 
subcommittee  review  of  the  implications 
of  the  Chernobyl  nuclear  plant  accident 
to  U.S.  nuclear  power  plants. 

11:30  a.m.-12:30 p.m.:  Safety  Features 
of  Foreign  Nuclear  Plant  (Open)— The 
members  will  hear  and  discuss  a  report 
by  representatives  of  the  NRC  Staff 
regarding  safety-related  modifications  in 
the  Paluel  Nuclear  Plant. 

1:30 p.m.-2:00 p.m.:  Future  ACRS 
Activities  (Open) — Discuss  anticipated 
ACRS  subcommittee  activities  and 
proposed  items  for  consideration  by  the 
full  Committee. 

2:00  p.m.-4:45  p.m.:  ACRS 
Subcommittee  Activities  (Open) — 
Discuss  reports  of  designated  ACRS 
subcommittees  regarding  the  status  of 
safety-related  activities  including  Phase 
I  of  the  NRC  Maintenance  and 
Surveillance  Program;  the  NRC 
inspection  and  enforcement  program; 
safety  technology,  philosophy  and 
criteria,  and  management  of  ACRS 
resources. 

4:45  p.m.-5:30  p.m.:  Nuclear  Power 
Plant  Improvements  (Open) — Discuss 
proposed  ACRS  comments  regarding  the 
basis  for  nuclear  power  plant 
improvements. 

5:30  p.m.-6:30  p.m.:  Emergency 
Planning  (Open)— Discuss  the  bases  for 
NRC/FEMA  Guidelines  and 
requirements  for  emei^ency  planning  in 
the  vicinity  of  nuclear  power  plants. 

Saturday,  November  8, 1986 

8:30  a.m.-12:00  Noon:  Preparation  of 
ACRS  Reports  to  the  NRC  (Open)- 
Discuss  proposed  ACRS  reports  to  the 
NRC  regarding  items  considered  during 
this  meeting  and  a  proposed  report 
regarding  selection  of  nuclear  power 
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plant  personnel  by  use  of  aptitude 
testing. 

l.-OO  p.m.-3.iX)  pjn.:  Generic  Safety 
Issues  (Open) — Complete  discussion  of 
items  considered  during  this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1985  (50  FR  191).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  R. 
F.  Fraley,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attned  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
privileged  and  classified  informaiton 
from  foreign  sources  (5  U.S.C.  552b(c)(l)] 
and  information  the  release  of  which 
would  represent  a  cleariy  unwarranted 
invasion  of  personal  privacy  [5  U.S.C. 
552b(c)(6)] 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3285). 
between  8:15  A.M.  and  5KX)  P.M. 

Dated:  October  30, 1986. 
lohn  C  Hoyla, 

Advisory  Committee  Manogement  Officer. 
(FR  Doc.  8&-24832  Filed  11-3-86;  8:45  am] 
nUJNO  CODE  7SMM1-M 


[Docket  No.  50-400] 

Shearon  Harris  Nuctear  Power  Plant, 
Unit  1;  Issuanca  of  Facility  Oparating 
Ucanse 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Facility 
Operating  License  No.  NPF-53  to 
Carolina  Power  &  Light  Company,  and 
North  Carolina  Eastern  Municipal  Power 
Agency  (the  licensees)  which  authorizes 
operation  of  the  Shearon  Harris  Nuclear 
Power  Plant,  Unit  1,  at  reactor  core 
power  levels  not  in  excess  of  2775 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  Ucense,  the 
Technical  SpeciHcations,  and  the 
Environmental  Protection  Plan  with  a 
condition  hmiting  operation  to  five 
percent  of  reactor  core  power  (139 
megawatts  thermal). 

Shearon  Harris  Nuclear  Power  Plant, 
Unit  1,  is  a  pressurized  water  reactor 
located  in  Wake  and  Chatham  Counties, 
North  Carolina,  approximately  16  miles 
southwest  of  Raleigh,  North  Carolina. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act)  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
Bndings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  was  published  in 
the  Federal  Register  on  January  27. 1982 
(47  FR  3898).  The  power  level  authorized 
by  this  license  and  the  conditions 
contained  therein  are  encompassed  by 
that  prior  notice. 

The  commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  relief  and  the  issuance  of  the 
exemption  included  in  this  license  will 
have  no  significant  impact  on  the 
environment  (51  FR  36329,  dated 
October  9, 1986). 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-53;  (2)  the  Conunission's  Safety 
Evaluation  Report,  dated  November 
1983  (NUREG-1038).  and  Supplements  1 
through  4;  (3)  the  Final  Safety  Analysis 
Report  and  Amendments  thereto:  (4)  the 
Environmental  Report  and  supplements 


thereto;  (5)  the  Final  Environmental 
Statement,  dated  October  1983;  (6)  the 
Partial  Initial  Decisions  of  the  Atomic 
Safety  and  Licensing  Board,  dated 
February  20,  August  20,  December  11, 
1985.  and  April  28, 1986. 

These  items  are  available  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Wake  County  Public 
Library,  1313  New  Bern  Avenue, 
Raleigh,  North  Carolina  27601.  A  copy  of 
the  FaciUty  Operating  License  NPF-53 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  PWR  Licensing-A.  Copies  of  the 
Safety  Evaluation  Report  and  its 
supplements  (NUREG-1038)  and  the 
Final  Environmental  Statement  may  be 
purchased  through  the  U.S.  Government 
Printing  Office  by  calling  (202)  275-2060 
or  by  writing  to  the  U.S.  Government 
Printing  Office,  P.O.  Box  37082, 
Washington,  DC  20013-7082.  Copies 
may  also  be  purchased  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda.  Maryland,  this  24th  day 
of  October,  1988. 

For  the  Nuclear  Regulatory  Commission. 

Lester  S.  Rubenstein, 

Director,  PWR  Project  Directorate  #2. 

Division  of  PWR  Licensing-A.  Office  of 

Nuclear  Pieactor  Regulation. 

[FR  Doc  86-24805  Filed  11-3-86:  8:45  am] 

HLUNQ  CODE  7S«H>1-« 


(Docket  Nos.  50-324  and  50-32S] 

Carolina  Power  and  Uglit  Company; 
Brunswidc  Steam  Electric  Plant; 
Relocation  of  Local  Public  Document 
Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  relocated  the  local  public  document 
room  (LPDR)  for  Carolina  Power  and 
Light  Company's  Brunswick  Steam 
Electric  Plant  from  the  Brunswick 
County  Library,  Southport.  to  the 
William  Madison  Randall  Library, 
University  of  North  Carolina  at 
Wilmington,  Wilmington,  North 
Carolina. 

Members  of  the  public  may  now 
inspect  and  copy  documents  and 
correspondence  related  to  the  licensing 
and  operation  of  the  Brunswick  Steam 
Electric  Plant  at  the  William  Madison 
Randall  Library,  University  of  North 
Carolina  at  Wilmington,  601  S.  College 
Road.  Wilmington,  NC,  28403.  The 
Library  is  open  op  the  following 


I 
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schedule:  Monday  Ihrougk  lliuisday 
7:30  ajB.  to  jnidnl^t;  Friday  7:30  ajn.  to 
9  p a:  Salurday  10  a jil  to  B  p.m.;  and 
Sunday  3  p  jn.  to  nudnlghL 

For  raither  inSbrmatton,  interested 
parties  in  The  Wflnungton  area  may 
contact  the  LPDR  diiet^y  through  Mrs. 
Ariene  HaneiCeM,  telepfaone  mmiber 
(oi^  aB-SFn.  Parties  outside  the 
service  ar^  «f  the  LPDR  may  address 
their  Tcquests  for  records  to  the  NRCs 
Public  Docameift  Room  1717  H  Street, 
MW,,  Washington.  DC  20555.  telephone 
nufflAser  f  ZOZ)  634-3273. 

Questions  concerning  the  NRCs  local 
public  document  room  program  or  the 
avaMjifty  of  documents  at  fte 
Drain  wick  L7DR  should  be  addressed  to 
Ms.  Jona  L.  Souder.  CSrief.  Local  PubHc 
Document  Room  Branch,  U.S.  Nndear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  number  (800)  63&- 
8081  toll-free. 

Dated  at  Bethesda.  Maryland,  this  30th  day 
of  October.  198B. 

For  The  Nuclear  Regulatory  CommiaMon. 
Doonie  H.  Gnnulsy. 

Director.  Division  of  Rules  and  Records, 

Office  ofAdministratiou. 

(FR  Doc.  86-24934  Filed  ll-3-8ft  ft45  am] 

MUJNG  CODE  79a041-M 


(Docket  No.  50-336J 

NorthMst  Nuclear  Energy  Company 
•t  aL;  Conaldoralion  of  Isauanoa  of 
Amemknent  to  Fadltty  Qposatif^ 
Ucenso  and  Proposed  No  Sigmficafit 
Hazante  Consideration  Determination 
snd  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (Ste  Gemmismon]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
65,  issued  to  Northeast  Nuclear  Eneigy 
Company  tthe  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  2.  located  in  New  London 
County.  Connecticut. 

By  {U)plicatioH8  far  license 
amendments  dated  October  20,  October 
24  and  October  27, 1986,  the  licensee 
requested  changes  to  the  Tedmical 
Specifications  (IS)  for  Mfllstone  Unit 
No.  2.  The  projMsed  rhar^gPff  to  the  TS 
provide  Ton  (1)  Revised  temperature 
pressure  limits  in  TS  3/4.4.9,  "Pressure/ 
Temperature  Limits"  and  TS  Figure  3.4.- 
2.  "Reactor  CoolaiU  System  Pressure 
Temperature  Limitations  for  12  Full 
Power  Years."  12)  a  change  to  the 
surreiTlance  frequency  lor  determinii\g 
reactor  coolant  system  (RCS)  flow  rate 
in  TS  4-2.8.  TJNB  Maigia"  and  {3? 
changes  to  several  TS  associated  with 
RCS  flow  and  reactor  power  peeing 
limits. 


Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  fiadnigi  reqmied  by  the 
Atomic  Enecgy  Act  d  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amenAnent 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regdations  in  lOCFR  50.92.  this  means 
that  operation  (rf  the  facility  in 
accordance  wfith  the  proposed 
amendment  would  not  (1)  involve  a 
signiUcant  increese  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  differest  kind  of  accident  from 
any  accident  previously  evahMted;  or  (3) 
involve  a  signifioant  reduction  in  a 
margin  of  safety. 

The  October  20, 1986  application  for 
hcense  amendment  proposes  revised 
tempera tMe/pwsaui  e  limitations  for  the 
reactor  pressBre  Tessel  that  would  be 
applicable  to  12  effective  fuH  power 
years  (EFPY).  The  existing  limitations  in 
the  TS  are  only  ^ipUcabie  up  to  7  HT>Y 
which  will  be  readied  early  daring 
Cycle  8  o^ten^ioa.  The  reactor  is 
presently  in  a  relMliiig  outage  in 
preparatioB  for  C^e  8  operaticm. 

Operation  of  ^  zeactor  vessel  is 
restricted  to  safe  pressures  for  a  given 
teraperstnre.  Sisce  exposure  to  racfiation 
embrittles  the  Tesaeil.  the  operating 
restrictions  are  modified  ever  time.  To 
maintain  a  coostant  sacCety  nargin, 
either  the  maxomira  aUowable  pressure 
for  a  given  tempwaiHce  is  ledoced  or  the 
maximum  aUowable  nte  of  tenqjer^are 
change  is  modifiad.  lie  goal  is  to  redaoe 
the  vessel  stresses  m  reaagnitian  of  the 
vessel's  recfatced  vesistance  to  brittle 
fracture.  In  the  case  of  the  proposed  TS. 
safety  maigin  is  amiatained  throagh  a 
combinatioB  sf  psoposed  rediKed  heat- 
up  and  oaoMowa  rates  (amdmoBi 
allowable  rate  of  tempcratore  change)  in 
TS  3/4.4.9  and  retkactiaa  a  tibe 
maximum  allowable  preasare  for  a  given 
temperaitiBe  as  shomi  in  propueed  TS 
Figure  ^A-^. 

The  proposed  changes  to  TS  3/4.4.9 
and  TS  Figure  3/4-2  do  not  involw  a 
significant  increase  ia  the  probabiliy  or 
consequesces  of  aocidents  previously 
evaluated.  The  caquiiesieoiB  of  TS  3/ 
4.4.9  and  TS  Figme  2.4-2  are  associated 
with  preveating  tanttte  fracture  of  tht 
vessel  and  not  with  any  previously 
analyzed  accident  The  piopoaed 
changes  to  the  TS  will  not  cieate  the 
possibility  of  a  new  or  different  type  of 
accident  aince  the  prapoaed  limltotion^ 
conservatively  «xount  lor  progressive 
vessel  embrittleinent  to  12  EFPY;  thus, 
operation  within  the  liiaits  of  the 
proposed  TS  will  prevent  a  brittle 


fractureof&ei 
Finally,  the  proposed  change  to  the  TS 
will  not  iavolve  a  cedacdon  in  a  safety 
margin.  As  iaiiintod  psevleasly.  dw 
proposed  TS  naoBtala  ihe  safety  naigin 
for  reactor  vessel  iaOMre  by  iaoreasnig 
the  restrictienB  oa  rosfXar  vessel 
temperature  change  nrtes  sad  dd 
minimum  teraperatsre«t  .given 
pressures.  AcoQrdia|ly.  tte  Commission 
proposes  to  deteimiae  tfaat  the  proposed 
changes  to  TS  3/4.44  and  TS  Figure  3.4- 
2  involve  bo  sigitifiraBt  kaxods 
considerations. 

Tlie  October  M,  1986  ^f^Bcation  for 
license  aneodmeBt  j^^ipeses  a  tkat^ 
to  the  RCS  flew  surveiUaiioe 
requirements  c^TS  4^5.2.  At  the 
present  time,  RCS  flow  nuist  be 
determined  every  12iiours.  Hie  liceasee 
proposes  that  the  surveillance  interval 
be  increased  to  require  RCS  flow 
measurement  every  31  days. 

The  measuresieot  si  RCS  flow, 
together  with  other  maasursBents,  is 
important  to  assure  iiat  the  core 
theomal  mai^gins  are  sufficient  In  thit 
regard,  the  departure  .from  nucleate 
boiring  {DNB)  xatto  is  an  important 
indicator  oi  (he  reacfcv  core  thermal 
margin.  Significant  rfcanges  in  Dhffi  ratio 
due  to  RCS  flow  chaages  could  residt 
from  two  somces.  The  first  type  of  flow- 
related  DNB  change  «ould  rnult  from 
the  loss  of  one  or  more  reactor  coolant 
pumps.  Hiis  din^  woidd  be  dramafic 
and  would  residt  in  i&e  aotomafic 
shutdown  of  fte  leatlui  by  fte  reactor 
protection  system  tItfS).  The  second 
type  of  flaw-reltfted  HfW  ehaage  coifld 
result  from  the  dqwsftion  of  corrosion 
prodscts  (cnuQ  in  tiMoen.  Sxperienoe 
has  shosva  fhet  crud  hsfldap.  shotdd  it 
occur,  is  Blrwp1rrmpn<l<HB  Hiaft  is 
manifested  ^wr  seseml  BMaHhs  and 
thus  wottU  be  ebsenad  evsr  sevetd  of 
the  proposed  sarvefflaBoe  intarvals. 

Basnl  upon  (keabevs,  liw  proposed 
change  to  TS  4.2.S.X  ^ses  aa(t  iavvtve  a 
significant  increase  in  the  pesbabiUty  er 
consequences  of  accidents  prevlonsiy 
evahiitod  Aooideats  sawelwiqi  sadrtrn 
RCS  flow  dscmesas  ma  milj^tnri  hy  4he 
RPS  and  not  by  deteiaaBietiaa  ^  RCS 
flow  via  TS  4XSu2.  Tbe  prapesed  cba^e 
to  the  TS  dees  Bot  csaste  tbs  possibility 
of  a  aew  or  different  ^pe  of  accideDt 
since  no  ^3"»n§es  to  efii^Maent  »t 
operating  modes  are  ipvxtlwed.  Finally, 
no  safety  maiqgins  swNdd  be  ajgaifieaally 
reduced.  T^  alow  balld«9  ef  «ntd, 
should  it  occur,  would  stiD  be  detected 
prior  to  any  signifieaiA  decrease  in 
DNBR.  Accordingly,  the  ConuMsioB 
proposes  to  deteasiaa  that  the  proposed 
change  to  TS  42.S.2  invelves  ae 
significant  hazards  considerations.  .! 
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The  October  27, 1986  application  for 
license  amendment  proposes  changes  to 
the  TS  that  would  allow  the  reduction  in 
the  RCS  flow  rate  from  the  current  value 
of  350.000  GPM  to  340.000  GPM.  Since 
the  reduction  in  the  RCS  flow  rate 
would  reduce  the  DNB  margin,  a  change 
is  also  proposed  to  reduce  die  total 
integrated  radial  peaking  factor  (Fr'H- 
The  current  value  for  F/  is  1.565  for  full 
power  operation  and  is  defined  by  TS 
figure  3.2-3b  for  reduced  power.  It  is 
proposed  to  replace  (F,^  with  a  1.537 
limit  for  full  power  operation  and  a  more 
restrictive  Figure  3.2-3b  for  reduced 
power  levels.  The  proposed  change, 
therefore,  is  a  trade-o^  of  RCS  flow  for 
F/.  The  following  TS  would  change: 

•  TS  Figure  2.1-1,  "Reactor  Core 
Thermal  Margin  Safety  Limit" — ^The 
indicated  flow  on  this  figure  would  be 
changed. 

•  TS  Table  2.2-1,  "Reactor  Protective 
Instrumentation  Trip  Setpoint  Limits" — 
The  setpoint  for  low  RCS  flow  would  be 
changed. 

•  TS  Figure  3.2-3b,  'Total  Radial 
Peaking  Factor  vs.  Allowable  Fraction  of 
Rated  Thermal  Power" — This  would  be 
a  revised  curve. 

•  TS  3.2.3,  'Total  Integrated  Radial 
Peaking  Factor— F,^'— The  limit  on  F,' 
would  be  changed. 

•  TS  Table  3.2-1.  "DNB  Margin"— The 
indicated  RCS  flow  would  be  changed. 

The  licensee  has  provided  a 
reanalysis  of  accidents  and  transients 
which  could  be  affected  by  the  proposed 
change  in  RCS  flow  and  F/  and  has 
determined  that  there  are  no  significant 
changes  in  the  analytic  results. 

Based  upon  the  above,  the  proposed 
changes  to  the  TS  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Since  the  reduction  in  RCS 
flow  rate  will  be  offset  by  a  reduction  in 
FJ,  the  Millstone  Unit  No.  2  design  basis 
accidents  are  not  adversely  affected. 
The  proposed  TS  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  fi^m  any  previously 
evaluated.  Because  the  change  in  RCS 
flow  rate  is  offset  by  changes  to  the  total 
integrated  radial  peaking  factor,  no  new 
unanalyzed  events  are  created.  Finally, 
the  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  The  potential  reduction  in  DNB 
margin  which  would  be  caused  by  a 
reduction  in  the  RCS  flow  rate  is  offset 
by  the  reduction  in  F/.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  the  TS  do  not 
involve  significant  hazards 
considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 


within  30  days  after  the  date  of 
pubUcation  of  this  notice  «vill  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing.  Comments  should  be  addressed 
to  the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

By  December  4, 1986  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(sj  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 


shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commisson  may  issue  the  ameadhnent 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
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I  Room.  1717  H  Street  NW, 
Waekipgten.  OC  by  the  above  date. 
Wlme  pcititiaBt  are  filed  donng  the  last 
teMl4day«i)ftbe  notice  period,  it  is 
requested  tint  Ibe  petitioner  prenqitly  so 
■fan  Ibe  Coauoisaion  by  a  toU^free 
tekgthooe  call  to  Weeten  Union  at  (800) 
32S-eQ00  (m  MiaaoHri  (8009  342-6700). 
The  Western  Union  operator  ahotdd  be 
given  Datasraa  Uentificalion  Number 
8737  and  the  follovving  measage 
addressed  to  Askek  C.  Thadani: 
petitioner's  name  and  telephone 
niuabei;  date  petitioB  was  mailed:  plant 
naane:  and  puhlicatitm  date  and  page 
number  of  tfaia  Fadaral  JImistar  notice. 
A  oonr  of  the  petition  shoidd  also  be 
sent  to  tiie  Office  of  the  General 
CounMl-fiethesda.  U.S.  Nuclear 
Regulatoiy  ConiBission,  Washington. 
DC  20555.  and  to  Gerald  Garfield.  Esq., 
Day.  Berry  aad  Howard.  One 
Constitution  Plaza.  Hartford, 
Connecticut  06103,  attorney  for  the 
liceaaee. 

NoDtimely  filiofB  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitioDS  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  (^termination  by  the 
Coawiiattoi.  the  presiding  officer  or  the 
AtaBdca»iety  and  Licensmg  Board,  that 
the  petitiai  tatd/ot  request  should  be 
granted  based  iqion  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)fi)- 
(v)and2^4(d).  "^  n  ,k  r- 

For  further  details  widi  respect  to  this 
action.  «ee  the  applications  for 
amendments  dated  October  2a  October 
24  and  October  27. 1986,  which  are 
available  for  public  inspec&>n  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW,  Washington,  DC, 
and  at  the  Watecford  Public  Library,  49 
Rope  Feny  Road.  Waterford, 
Connecticut  06103. 

Dated  «t  Betheada.  Maryland,  this  October 
29. 19S8. 

For  The  Nudear  Regulatory  X^mmission. 
Adiake  ThMUai. 

Dimctar.  FWR  Project  Dtnctamte  #8; 
Division  ofPWR  Lkxasing-B. 
[FR  Doc.  «-a48S5  Filed  11-5-86:  8:45  am] 


(Docket  No.  50-124] 

Rndhig  of  tip  ggwfflcant 
CnvkuiinMntii  Impavi  Regarding 
(*i^opo««d  Ordw  Authorizing 
Diamantilng  of  th«  RMCtor  and 
PfHWiWun  of  Cowponwit  Parte; 
VJryWaPolylaclwite  Instltifta  and  State 
unnrariRjf 

The  NtKfear  Regulatory  Commission 
is  coaeiderhig  issuance  of  an  Order 
atifhoriziag  the  Viiginia  Polytechnic 


Institute  and  State  University  to 
dismantle  the  Aijgonaut  reactor  facility 
in  Blacksbuig,  Vlrgima  and  to  dispose  of 
the  reactor  componeat  in  aocordance 
with  the  application  dated  July  17, 1986, 
as  supplemented 

The  Order  would  authorize  the 
dismantling  of  the  facility  and  disposal 
of  the  components  in  accordance  with 
the  a|^>lication  fer  decontamination  and 
dismantUng,  dated  July  17, 1966,  as 
supplemented.  Gt>portunity  for  hearing 
was  afforded  by  the  Proposed  tesoance 
of  Orders  Authoazing  Disposition  of 
Con^tonent  Parts  and  Termination  of 
Facility  License  published  m  the  Federal 
Register  on  AuguBt  26. 1986  at  51  FR 
30455.  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

Finding  of  No  Siyiificant  Environmental 
Impact 

The  Commission  has  determined  not 
to  prepare  an  Environmental  Impact 
Statement  for  the  proposed  action.  The 
Commission  has  prepared  an 
Environmental  A«Besament  of  this 
action,  (tated  Octobn-  29. 1986.  and  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

Smnmary  of  Envinmmental  Impacts 

The  enviroranental  impacts  associated 
with  the  dismantling  and 
decontamination  o|>erations  are 
discussed  in  an  Environmental 
Assessment  associated  with  this  action, 
dated  October  29, 198&  The  operations 
are  calculated  to  result  in  a  total 
radiation  exposuoe  of  less  than  2  person- 
rem  to  facility  stajff  and  the  public.  The 
Enviroimiental  Assessment  concluded 
that  the  operation  will  not  resuh  in  any 
significant  environmental  impacts  on 
air,  water,  land  or  biota  in  the  area,  and 
that  an  Enviroiunental  impact  Statement 
need  not  be  prepared.  These  conclusions 
were  based  on  the  fact  that  all  proposed 
operations  are  carefully  planned  and 
controlled,  all  contaminated  components 
will  be  removed,  packaged,  and  shipped 
offsite,  and  t^t  the  radiological  effluent 
control  procedures  fuid  systems  ensure 
that  releases  of  radioactive  wastes  from 
the  facility  are  a  anall  fi-action  of  the 
limits  of  10  CFR  Part  20  and  are  as  low 
as  is  reasonaWy  achievable  (ALARA). 

For  further  details  with  respect  to  this 
proposed  action,  tee  the  application  for 
dismantling,  decontamination  and 
license  terminatian  dated  July  17, 1966, 
as  supplemented,  the  Environmental 
Assessment,  and  the  Safety  Evaluation 
prepared  by  the  staff.  These  documents 
and  this  Finding  of  No  Significant 
Environmental  Impact  are  available  for 
public  inspection  at  the  Conunission's 


Public  Document  Roem,  1717  H  Street 
NW.,  Washington,  DC  205S&.  Copies 
may  be  obtained  vpoa  request 
fKidressed  to  the  U.S.  Nadear 
Regulatory  Comnuaaton.  Washington, 
DC  20555.  ATTENTION:  Director. 
CMvision  of  PWR  Lioensing-R 

Dated  at  BeThesda.  Maryland,  this  29th  day 
of  October,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Beikow. 
Director,  StandardizatiOB  and  Special 
Projects  Directorate.  Division  of  PWR 
Licensing-B,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  86-24931  Filed  n-3-86:  &45  am] 
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(Docket  No.  50-124J 

Virginia  Polytechnic  f natltute  and  State 
Univeraity,  (VPI  Argonaut  Reactor); 
Ord«r  Aothmlzing  Ofaraantilng  of 
PacllRy  and  nspoMHon  of  Component 
Parte 

By  application  dated  July  17, 1986,  as 
supplemented,  the  Virghria  Polytechnic 
Institute  and  State  University  (VPI  or 
the  licensee]  requested  authorization  to 
dismantle  fte  Argonaut  reactor  facility. 
Facility  Operating  License  No.  R-62. 
located  in  Biacksburg,  Virginia  and  to 
dispose  of  the  component  parts,  in 
accordance  with  the  plan  submitted  as 
part  of  the  application.  A  "Proposed 
Issuance  of  Oniers  Authoiirang 
Dismantling  of  FaciHty  «nd  Disposition 
of  Component  Parts,  and  Terminating 
Facility  License*'  was  published  m  the 
Federal  Regular  on  August  26, 1986  at  51 
FR  30455.  No  request  tor  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

The  Nuclear  Regulatory  Commission 
(the  Commission^  has  reviewed  the 
application  in  accordance  with  the 
provisions  of  the  CoBanissioa's  rules 
and  regulations  and  faes  foiud  tliat  the 
dismantling  aad  disposal  of  component 
parts  in  accordance -with  the  hoensee's 
dismantling  plan  wiH  be  in  accordance 
with  the  relations  ia  10  CFR  Chapter  I. 
and  will  not  be  inimicBl  to  the  conunon 
defense  and  security  or  to  the  health 
and  safety  of  the  pt^c.  The  basis  of 
these  findings  is  set  forth  m  the 
concurrently  issued  Safety  Evaluation 
by  the  Office  of  Nuclear  Reactor 
Regulation. 

Hie  Cominssion  has  prepared  an 
Environmental  Assessment,  dated 
October  29, 1986.  for  iIm  proposed 
action.  Based  on  that  Asses«nent,  the 
Commission  hm  detemmed  that  the 
proposed  action  vriM  not  result  in  any 
significairt  ewviiuiuweatal  impact  and 
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that  an  Environmental  Impact  Statement 
need  not  be  prepared. 

Accordingly.  VPi  is  hereby  ordered  to 
dismantle  the  reactor  facility  and 
dispose  of  the  component  parts  in 
accordance  with  its  dismantling  plan 
and  the  Commission's  rules  and 
regulations. 

After  completion  of  the  dismantling 
and  disposal.  VPI  will  submit  a  report 
on  the  radiation  survey  it  will  perform  to 
confirm  that  radiation  and  surface 
contamination  levels  in  the  facility  area 
satisfy  the  values  specified  in  the 
dismantling  plan  and  in  the 
Commission's  guidance.  Following  an 
inspection  by  representatives  of  the 
Commission  to  verify  the  radiation  and 
contamination  levels  in  the  facility, 
consideration  will  be  given  to  issuance 
of  a  further  order  terminating  Facility 
Operating  License  No.  R-eZ. 

For  further  details  with  respect  to  this 
action,  see  (1)  tiie  VPI  application  for 
authoriEation  to  dismantle  the  facility 
and  dispose  of  component  parts,  dated 
July  17, 1986.  as  supplemented,  (2)  the 
Commission's  related  Safety  Evaluation, 
and  (3)  the  Environmental  Assessment. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC.  Copies  of  items  (2) 
and  (3)  may  be  obtained  upon  request, 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Director.  Division 
of  PWR  Licensing-B. 

Dated  at  Bethesda,  Maryland  this  28th  day 
of  October.  1986. 

For  The  Nuclear  Regulatory  Commission. 
Frank  ].  Miraglia, 

Director,  Division  of  PWR  Licenaing-B, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  85-24936  Filed  11-3-86;  8:45  am] 

BILUNQ  CODE  7S«>-0-M 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Loan  Atm  #2261] 

Alaska;  Declaration  of  Disaster  Loen 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  27, 1986, 
I  find  that  the  Boroughs  of  Matanuska- 
Susitna  and  Kenai  Peninsula  and  the 
City  of  Cordova  in  the  State  of  Alaska 
constitute  a  disaster  loan  area  because 
of  flooding  which  occurred  on  October 
10-13, 1986.  Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  December  26, 1986.  and  for 
economic  injury  until  the  close  of 


business  on  July  27, 1987.  at  Disaster 
Area  4  Office,  Small  Business 
Administration,  77  Cadillac  Drive,  Suite 
158.  Sacramento.  California  9S6Z5,  or 
other  locally  aimounced  locations. 
The  interest  rates  are: 

AnoMtf 

Homeownera  with  credit  available 
elsewhere _ 8.000 

Homeowners  without  credit  avail- 
able elsewhere „ 4,000 

Businesses  with  credit  available 
elsewhere 7.500 

Businesses  without  credit  available 
elsewhere 4.000 

Businesses  (EiDL)  without  credit 
available  elsewhere 4.000 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations) _ „ _     lO.SOO 

The  number  assigned  to  this  disaster 
is  226106  for  physical  damage  and  for 
economic  injury  the  number  is  646200. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006) 

Dated:  October  28. 1986. 
BemaidKulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc  86-24839  Filed  11-3-86;  8v45  am] 
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(Disaster  Loan  Area  #2258;  Amendment 
#11 

Missouri;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (51 
FR  37532)  is  hereby  amended  in 
accordance  %vith  the  Notice  of 
Amendment  to  the  President's  disaster 
declaration,  dated  October  22. 1986.  to 
include  Boone,  Callaway,  Cole,  Franklin, 
Gasconade,  Montgomery,  Saline, 
Warren  and  the  adjacent  Counties  of 
Howard.  Moniteau  and  Osage  in  the 
State  of  Missouri  because  of  damage 
from  severe  storms  and  flooding 
beginning  on  September  18, 1986.  All 
other  information  remains  the  same;  i.e.. 
the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  15, 1986, 
and  for  economic  injury  until  the  close 
of  business  on  July  14, 1987. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008] 

Dated:  October  23, 1986. 
Alfred  E.  |udd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  86-24840  Filed  11-3-86;  8:45  am] 
BILUNO  CODE  tOH-OI-M 


[Disaster  Loen  Ares  #2257;  Amendment 
#1] 

Montana;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  (51 
FR  37533}  is  hereby  amended  in 
accordance  with  the  Notice  of 
Amendment  to  the  President's 
declaration,  dated  October  24. 1986,  to 
include  Rosebud  and  Valley  Counties 
and  the  adjacent  Counties  of  McCone 
and  Hill  in  the  State  of  Montana 
because  of  damage  from  severe  storms 
and  flooding  beginning  on  September  25, 
1986.  All  other  informaticm  remains  the 
same;  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  15. 1986. 
and  for  economic  injury  until  the  close 
of  business  on  July  14. 1967. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006] 

Dated:  October  28. 1986. 
BemanlKulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  86-24641  Filed  11-3-86;  8:45  am] 

BUJJNQ  CODE  SKS-Ot-M 


[Disaster  Loen  Ares  #2259;  Amendment 
No.  1] 

Oklahoma;  Declaration  of  Disaster 
Area 

The  above-numbered  Declaration  (51 
FR  37533)  is  hereby  amended  in 
accordance  with  the  Notice  of 
Amendment  to  the  President's 
declaration,  dated  October  20. 1986,  to 
include  the  Counties  of  Kay,  Payne  and 
Rogers  in  the  State  of  Oklahoma 
because  of  damage  from  severe  storms 
and  flooding  beginning  on  September  26. 
1986.  All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  15, 1986. 
and  for  economic  injury  until  the  close 
of  business  on  July  14, 1987. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008] 

Dated:  October  23. 1986. 
Alfred  E.  |udd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  86-24842  Filed  11-3-86;  8:45  am] 
BILUNO  CODE  S02S-01-M 
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[Oactanition  of  Disaster  Loan  Area  No. 
22S9] 

Oklahoma;  Declaration  of  Disaster 
Area 

Correction 

In  FR  Doc.  86-23820,  appearing  on 
page  37533,  in  the  issue  of  Wednesday, 
October  22. 1986,  first  column,  in  the 
fourth  line  from  the  bottom,  "Loan" 
should  read  "Logan". 

SNJJNQ  COOe  ISOS-OI-M 


lUcensc  No.  02/02-5483] 

Fans  Capital  Corp.;  Issuance  of  a  Sntall 
Business  Investment  Company 
License 

On  March  28, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
11977)  stating  that  an  application  has 
been  filed  by  Fans  Capital  Corporation, 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  S  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1985))  for  a  license  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  April  26, 1985,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-5483  on 
September  26, 1986,  to  Fans  Capital 
Corporation  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  October  27, 1986. 
Robert  G.  lineberry. 

Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  86-24843  Filed  11-^-86:  8:45  am] 

HLUNQ  COOC  Mas-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Proposed  Suspension  of  the  Section 
401  Certificate  of  Pride  Air,  Inc. 

agency:  Department  of  Transportation, 
Office  of  the  Secretary. 
ACTION:  Notice  of  order  to  show  cause 
(Order  86-10-67)  Docket  42139. 


issue  an  order  suspending  the  certificate 
of  Pride  Air,  Ina,  issued  under  section 
401  of  the  Federal  Aviation  Act. 
date:  Persons  wishing  to  file  objections 
should  do  so  no  later  than  November  20, 
1986. 

ADDRESSES:  Responses  should  be  filed 
in  Docket  42139  and  addressed  to  the 
Documentary  Services  Division, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  4107,  Washington,  DC 
20590  and  should  be  served  on  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT. 

Carol  A.  Szekely,  Special  Authorities 
Division,  P-47,  U.S.  Department  of 
Transportation.  400  7th  Street,  SW.. 
Washington,  DC  20590  (202)  36fr-9721, 

Dated:  October  30, 1986. 
Matthew  V.  Scocazza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  86-24925  Filed  11-3-86;  8:45  am] 
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Federal  Highway  Administration 

[Georgia  Project  EDS-460(2);  P.I.  Numt>er 
662200] 

Environmental  Impact  Statement; 
Forsyth  and  Gvwinnett  Counties,  GA 

AQENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


SUMMARV:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Forsyth  and  Gwinnett  Counties. 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Myers,  District  Engineer,  Federal 
Highway  Administration.  Suite  300. 1720 
Peachtree  Road,  N.W.,  Atlanta,  Georgia 
30367,  telephone  (404)  347-4751,  or  Peter 
Maiphurs,  State  Environment/Location 
Engineer,  3993  Aviation  Circle,  Atlanta, 
Georgia  30336,  telephone  (404)  696--1634. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Georgia 
Department  of  Transportation  (GDOT) 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  new  location  connector  from 
S.R.  371  in  Forsyth  County  to  1-65  in 
Gwinnett  County.  The  proposed  project 
consists  of  two  sections.  The  first 
section  consists  of  the  construction  of  a 
two-lane  highway  beginning  at  S.R.  371 
in  Forsyth  County  and  extends  to  S.R. 
400  in  Forsyth  County  (beginning  of 
section  two).  The  second  section 
consists  of  the  construction  of  a  four- 


lane  divided  highway  begiiming  at  S.R. 
400  in  Forsyth  County  and  extends 
southeasterly  to  1-85  in  Gwinnett 
County.  Project  length  is  approximately 
18.3  miles.  The  proposed  work  is 
necessary  to  accommodate  existing  and 
future  traffic  demand  resulting  from  the 
continued  growth  in  the  Metropolitan 
Atlanta  area. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the  Georgia 
DOT  at  the  address  provided  above. 

The  catalog  of  Federal  Domestic 
Assistance  Program  Number  is  20.205 
Highway  Research.  Planning  and 
Construction.  Georgia's  approved 
clearinghouse  review  procedure  apply  to 
this  program. 

Issued  on  October  27. 1986. 
Tom  Myers, 

District  Engineer,  Federal  Highway 

Administration  Atlanta,  Georgia. 

[FR  Doc.  86-24870  Filed  ll-»-86;  8:45  am) 

BILLING  COOE  4910-23-M 


Environmental  Impact  Statement; 
Hampden  Township.  Cumberland 
County,  PA 


AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Cumberland  County,  Peimsylvania. 

FOR  FURTHER  INFORMATION  CONTACT 

Philibert  A.  Ouellet,  District  Engineer, 
Federal  Highway  Administration.  228 
Walnut  Street.  P.O.  Box  1086. 
Harrisburg,  Pennsylvania  17108. 
Telephone:  (717)  782-4422.  or  William 
Greene.  Project  Manager.  Pennsylvania 
Department  of  Transportation.  21st  and 
Herr  Sts..  Harrisburg  Peimsylvania 
17120.  Telephone  (717)  783-5148. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PermDOT)  will  prepare 
an  Environmental  Impact  Statement  on 
a  proposal  to  relieve  traffic  congestion 
and  improve  safety  on  U.S.  11  in 
Hampden  Township,  located  in  south 
central  Pennsylvania.  The  proposed 
project  is  approximately  2.5  miles  in 
length  and  may  consist  of  a  highway  on 
a  new  alignment  to  connect  U.S.  11  with 
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an  existing  interdiange  of  Interstate  81. 
The  proposed  pro|ect  begin  on  U.S.11 
and  travels  north  to  tie  in  with  1-81. 
Section  4(0  Evahiations  will  be 
performed  as  necessary  in  conjunction 
with  the  proposed  project. 

Three  basic  alternatives  will  be 
considered:  a  transportation  system 
management  atlemative  using  much  of 
the  existing  highway  system,  an 
alignment  mainly  on  new  location  with 
limited  access,  and  a  no-build 
alternative.  For  each  of  the  alternatives 
under  study,  the  following  areas  will  be 
investigated:  traffic,  preliminry  design 
and  cost,  air  quality,  noise,  energy, 
water  quality  and  aquatic  biota,  ground 
water  and  hydrogeology,  vegetation  and 
wildlife,  floodplains  the  flood  hazard 
areas,  endangered  spedes,  hazardous 
waste  facilities,  wetland,  scrfid  and 
erosion,  farmlands,  visual  quality,  socio- 
economics and  land  use,  construction 
impacts,  and  archaelogical  and  historic 
resources. 

Public  involvement  and  mteragency 
coordination  will  be  maintained 
throughout  the  development  of  the 
Environmental  Impact  Statement.  A 
Plan  of  Study  and  an  invitation  to 
scoping  meeting  will  be  distributed  to 
interested  agencies.  A  public  hearing 
will  be  held,  if  required,  to  obtain  formal 
public  input  on  the  findings  of  the 
environmental  and  engineering  studies. 

To  insure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  or  questions 
concerning  this  action  and  the 
Environmental  Impact  Statement  should 
be  directed  to  the  FHWA  or  PennDOT 
at  the  addresses  listed  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  provision  of 
Executive  Order  12372.  Intergovenunental 
Review  of  Federal  Program  regarding  State 
and  local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
program.) 

Issued  on:  October  27. 1W6. 

Manuel  A.  Marks. 

Division  Administrator.  Harrisburg, 
Pennsylvania. 

[PR  Doc.  86-24871  Filed  11-3-86:  8:45  am] 
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EnvironnwnUri  Impact  StatenMnl, 
Wyomiaaing  Borough  and  Bracfcnock, 
Cuiimi,  and  Sprtng  TownaMpa,  Dailta 
County,  PA 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  prt^wsed  highway  project 
in  Berics  County,  Pennsylvania.  A 
Section  4(f)  Evaluation  and/or  Section 
106  repwts  will  be  prepared  as 
necessary. 

FOR  nmxHm  wfowmatiom  ooNTAcr 
Philibert  A.  Ouellet,  Distiict  Engineer. 
Federal  Highway  Administration.  228 
Walnut  Street,  P.O.  Box  1086. 
Harrisburg.  Pennsylvania  17108. 
Telephone:  (717)  782-4422  or  Steve 
Camano,  Project  Manager,  Penmylvania 
Department  of  Transportation,  1713 
Lehigh  Street,  Allentown,  Peimsylvania 
18105,  Telephone:  (215)  621-4150. 
SU^nCMENTAIIV  llirOWMATlOW:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  will  prepare 
an  Enviroiunental  Impact  Statement  on 
a  proposal  to  relieve  traflBc  problems 
and  improve  safety  on  Traffic  Route  222 
near  Reading,  located  in  southeastern 
Pennsylvania.  The  proposed  project  is 
approximately  6.5  miles  in  length  and 
may  consist  of  a  Transportation  Systems 
Management  Alternative,  or  a  relocation 
of  Traffic  Route  222  on  a  new  alignment 
to  connect  with  the  existing  Warren 
Street  B^ass  (Traffic  Route  422).  The 
proposed  project  begins  at  the  Berks/ 
Lancaster  County  line  in  Cumru 
Township  on  Traffic  Route  222  and 
travels  northeast  through  Brecknock  and 
Spring  Townships  to  tie  in  with  TiL  422. 
llie  purpose  of  the  proposed  project  is 
to  facilitate  traffic  flow  in  the 
southwestern  section  of  Berks  County. 

Four  basic  alternatives  will  be 
considered:  a  transportation  systems 
management  alternative  using  much  of 
the  existing  highway  system,  an 
alignment  mainly  on  new  location  with 
controlled  access,  an  alignment  mainly 
on  new  location  with  limited  access,  and 
a  no-build  alternative.  For  each  of  the 
alternatives  imder  study,  the  following 
areas  will  be  investigated:  traffic, 
preliminary  design  and  cost,  air  quality, 
noise,  eneigy,  vibration,  surface  water 
and  ground  water  quality,  surface  water 
and  ground  water  hydrology,  terrestrial 
ecology,  wetlands,  soils  and  erosion, 
farmlands,  visual  quality,  socio- 
economics  and  land  nae,  construction 
impacts,  and  archaeological  and  historic 
resources.  The  three  build  altranatives 
will  require  the  acquisition  of  additional 
ri^t  of  way. 

Public  involvement  and  intotigency 
coordination  will  be  maintained 
throughout  the  development  of  the 
Environmental  impact  Statement.  A 
Plan  of  Study  and  an  invitatira  to 
scoping  meetings  will  be  distributed  to 


interested  agencies.  A  public  hearing 
will  be  held,  if  required,  to  obtain  fomial 
public  input  on  the  fiiwtingf  of  the 
environmental  and  engineering  studies. 
To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  that  aD  significant  issues 
are  identified,  oomments  or  questions 
concerning  this  action  and  the 
Environmental  bnpact  Statement  should 
be  directed  to  the  FHWA  or  PennDOT 
at  the  addresses  listed  above. 

(Catalog  of  Federal  Domestic  AmisUnce 
Program  Number  20206.  Highway  Research. 
Planning  and  ConstmctiaB.  The  provisiaas  of 
Execute  Order  12372.  IntaigoveRBDcntal 
Review  of  Federal  Programs,  regardii^  State 
and  local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
program.) 

Issued  on:  October  27, 1966. 
ManiMl  A.  Mariu, 
Division  Administrator.  Harrisburg, 
Pennsylvania. 
[FR  Doc  86-24888  Filed  11-»-86: 8:45  am] 


Faderal  RaHrood  AdmMatrvtion 

[Docket  Na  R88l-8«-1,  Noltoe  No.  1] 

Spadw  Safaty  hiQuliyi  Radio 
Conmiunlcatlona 


:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  Special  Safety  Inquiry. 

gUMMAWr.  FRA  is  initiating  ^lecial 
Safety  Inquiry  to  provide  a  forum  for  a 
broad-based  examination  of 
comnranications  in  railroad  <H>erations. 

DATES:  (1)  A  public  hearing  will  begin  at 
lOKX)  a.m.  on  January  27, 1987,  and 
continue  at  the  same  time  on  the  28th 
and  29th  of  January. 

(2)  Prepared  statements  to  be  made  at 
the  hearing  should  be  submitted  to  the 
Docket  Cleric  at  least  two  working  days 
before  the  hearing  date  (close  of 
business,  January  22, 1987).  Parties  not 
meeting  that  deadline  will  not  be 
permitted  to  present  oral  testimony: 
however,  their  written  statements  will 
be  included  in  the  record  of  this 
proceeding. 

(3)  Persons  not  desiring  to  testify,  but 
wishing  to  submit  written  comments  for 
inclusion  in  the  safety  inquiry  docket 
should  submit  diem  by  February  27, 
1987. 

ADORESSCS:  (1)  Hearing  location— Room 
2230,  Nassif  Building,  400  Seventh 
Street,  SW.,  Washii^tn,  £>C  20590. 
(2)  Docket  Clerk,  Office  of  Chief 
Counsel  (RCC-ao),  Federal  Railroad 
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Administration,  Washington,  DG  20590. 
Telephone  202-366-0617. 

rem  rmnmm  mnmumoH  contact 
Mark  J.  Weihofen,  Office  of  Safety 
Analysis,  RRS-21,  Federal  Railroad 
Administration.  400  7th  Street,  SW.. 
Washington,  DC  20590  (telephone  (202) 
386-0647).  or  Mark  Tessler.  Office  of 
Chief  Counsel.  Federal  Railroad 
Atfaninistration.  400  7th  Street.  SW., 
Washington.  DC  20590  (telephone  (202) 
366-0628). 

twnMmarrikKf  mFomiATiON:  High 
quality  communications  are  essential  to 
both  efficient  and  safe  railroad 
operations.  In  the  raihvad  industry, 
communications  have  taken  various 
forms:  published  timetables,  telegraphic 
and  hand-written  messages,  and 
electronic,  electric  and  manual  signal 
systems.  Today,  radios  have  become  a 
common  and  often  indispensable  feature 
in  railroad  operations,  and  given  recent 
developments  in  communications 
technology,  the  raiboad  industry  stands 
poised  on  the  brink  of  a  communications 
revolution. 

At  an  accident  investigation 
symposium  in  July  1984.  Federal 
Railroad  Administrator  John  Riley 
expressed  his  intention  that  the  agency 
address  this  subject  in  detail.  FRA  staff 
has  been  examining  the  issue  for  some 
time,  and  we  believe  that  obtaining 
views  and  information  from  the  public  is 
necessary  for  further  progress.  This  is  a 
propitious  moment  in  railroad  history  to 
sponsor  a  public  forum  where  the  safety 
issues  that  arise  from  changing 
communications  methods  and  practices 
can  be  explored.  At  the  same  time,  there 
exists  a  need  to  examine  current  use  of 
radios  in  relation  to  safe  and  effective 
communication  practices. 

FRA's  decision  to  initiate  this  inquiry 
arises  in  part  form  an  examination  of 
railroad  accident  data.  In  recent  years, 
the  proportion  of  reportable  railroad 
accidents  attributable  to  human  factors 
has  approached  30  percent.  Many  of 
these  may  involve  communications 
failures  or  situations  in  which  better 
commimications  could  have  averted  or 
reduced  the  likelihood  of  an  accident. 

The  National  Transportation  Safety 
Board  (NTSB)  has  also  expressed 
concern  about  railroad  communications. 
On  January  15. 1986,  the  NTSB  issued 
Safety  Recommendation  R-85-129.  in 
which  it  recommended  that  FRA 

[e]stabli8h  regulations  that  address  the 
issues  surrounding  the  uses  of  radio  for 
operational  purposes  on  U'ains  to  include,  but 
not  l>e  limited  to,  requirements  for  radios  to 
be  installed  on  trains:  usage  requirements  for 
Inter-  and  intra-train  communications;  usage 
requirements  for  dispatching  and  control 
operations:  frequency  compatibility 


requirements:  and  maintenance,  inspection, 
and  testing  requirtments. 

Although  FRA  expects  that  radio 
communications  will  be  an  important 
focus  of  this  inquiry,  our  intent  is  that 
the  scope  of  the  proceeding  be 
considerably  broader,  considering  the 
issue  of  communications  generally.  The 
inquiry  will  address  present  railroad 
operating  and  dispatching  practices, 
types  of  radios  and  other  equipment 
now  in  use  and  current  FRA  regulations 
and  industry  standards  that  affect 
communications.  It  will  also  address  the 
future:  (a)  What  new  communications 
technologies  and  other  innovations 
having  potential  application  in  the 
railroad  environment  are  on  the  horizon; 
and  (b)  what  changes  in  FRA  or  industry 
rules  may  be  needed  to  accommodate 
changing  technofegies,  while  assuring 
their  consistency  with  sound  safety 
practices. 

We  urge  the  parties  in  this  proceeding 
to  consider  these  general  questions  and 
the  more  specific  questions  we  present 
below.  We  stress,  however,  that  our  list 
is  illustrative,  not  all-inclusive.  We  ask 
that  parties  present  comments  on  any 
issue  they  identify  as  falling  within  the 
broad  scope  of  this  inquiry. 

Further  FRA  action  on  this  subject 
will  depend  entirely  on  the  record 
developed.  A  variety  of  results  are 
possible.  For  example,  the  evidence  may 
support  issuance  of  a  notice  of  proposed 
rulemaking  in  one  or  more  areas.  It  may 
foster  joint,  voluntary  action  within  the 
industry,  or  justify  taking  no  action  at 
this  time.  A  major  FRA  goal  underiying 
this  inquiry  is  to  Increase  our  knowledge 
of  current  and  future  communications 
issues  so  we  can  anticipate  rather  than 
react  to  changing  technologies,  and  so 
that  agency  action,  or  inaction,  is  based 
on  a  firm  understanding  of  the  salient 
facts,  technical  data,  and  economic  and 
safety  elements  of  the  changing  railroad 
communications  environment. 

Background 

The  following  is  a  brief  review  of  the 
various  railroad  operations  using  radio 
communications: 

Train  Operations:  Mobile  radio 
operations  permit  communication  from 
one  end  of  a  train  to  the  other  (either 
through  manned  cabooses  or  end  of 
train  devices),  from  one  train  to  another, 
and  from  a  stationary  point  to  a  moving 
train.  These  uses,  on  a  specific  channel 
assigned  to  each  railroad,  permit  normal 
working  communications  as  well  as  the 
transmittal  of  information  of  an  unusual 
or  emergency  nature.  Voice 
communication  from  one  train  to 
another  is  limited  by  the  transmission 
and  reception  range  of  radios,  so  that 
generally  one  is  limited  to  speaking  to 


the  crew  of  a  passing  train  only.  There  is 
a  further  limitation  in  that  the  radios  of 
one  railroad  cannot  be  used  to 
communicate  with  another  railroad  due 
to  the  different  assigned  frequencies  for 
each  carrier. 

Radio  voice  communication  today  is 
generally  used  as  a  backup  system  to 
signalization  and  written  train  orders, 
but  on  certain  subdivisions  of  some 
railroads  it  is  the  sole  method  of 
controlling  train  movements.  This 
method  provides  for  voice 
communications  between  moving  trains 
and  the  train  dispatcher.  Such  methods 
of  train  control  (called  variously,  track 
warrant  control,  manual  block  systems, 
direct  traffic  control,  or  absolute  block 
system)  involve  specific  verbal  orders 
being  given  directly  to  the  train  crew  by 
the  dispatcher. 

The  dispatcher  is  at  the  center  of  an 
increasingly  complex  communications 
network.  The  dispatcher  now  uses  a 
combination  of  one  or  more  telephone 
systems,  one  or  more  base  radio 
stations,  and  computer  communications. 
Because  the  dispatcher  is  the  center  of 
this  communications  hub,  he  or  she 
often  assumes  duties  beyond  those 
directly  associated  with  train 
movements.  Among  those  extra  duties 
are  placement  of  locomotives  and 
crews,  operating  computer  terminals, 
and  receiving  and  transmitting  messages 
and  instructions  among  field  personnel 
and  carrier  officials. 

Yard  and  Terminal  Operations:  Radio 
voice  communications  enable  a 
yardmaster  to  communicate  with  the 
yard  crews  equipped  with  hand-carried 
radios  and  radio-equipped  locomotives. 
In  addition,  switcher  crews  use  radios  to 
guide  switcher  locomotives,  and  in  some 
cases  to  control  hump  locomotives. 

Maintenance  Opertitions:  Aside  from 
normal  operational  communications 
among  maintenance  workers,  radios 
serve  the  essential  safety  function  of 
providing  a  communications  link  to 
warn  the  men  and  women  working 
along  the  right-of-way  of  approaching 
trains  and  to  direct  those  trains  through 
the  area  of  track  undar  repair. 

Automated  Communications: 
Automated  radio  commimication  is  also 
part  of  current  railroad  operations.  In 
cabooseless  trains,  radio  telemetry 
devices  keep  the  engineer  aware  of  the 
end-of-train  brake  pipe  pressure  and  the 
condition  of  the  rear  marker.  In  addition, 
many  wayside  detection  systems,  such 
as  hot  box  and  shifted  load  detectors, 
communicate  information  by  radio  to 
dispatcher  stations,  or  in  some  cases, 
directly  to  the  train  crew. 

Emergency  Situations:  Radio 
communication  is  also  an  important 
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means  to  summon  emergency  aid  for 
victims  of  train  and  grade  crossing 
accidents  and  to  warn  the  train  crew  of 
hazards  and  emergency  situations  up 
the  line.  In  rural  areas,  the  train  crew  is 
frequently  the  only  witness  to  an 
accident.  Radios  also  permit  the  train 
crew  to  report  dangerous  or  suspicious 
activities  to  police,  such  as  children 
playing  on  tracks,  acts  of  vandalism,  or 
forced  entry  of  standing  railroad  cars. 

Current  Railroad  Communications 

To  assist  FRA  in  obtaining  the  most 
comprehensive  information  available 
regarding  the  state  of  radio 
communications  in  the  railroad  industry, 
interested  parties  are  strongly 
encouraged  to  comment  on  the  broad 
range  of  communications  related 
subjects  in  which  they  have  expertise  or 
interest.  Labor,  industry,  and  supplier 
representatives  should  provide 
information  they  believe  to  be  relevant 
to  Tduio  use,  safe  train  operations,  and 
employee  and  public  safety. 

FRA  would  like  equipment 
manufacturers  to  provide  technical 
information  on  the  present  state-of-the- 
art  equipment  used  in  railroad 
communications  as  well  as  a  preview  of 
future  systems.  Representatives  of  the 
industry  and  individual  railroads  are 
also  encouraged  to  provide  an  overview 
of  the  communications  systems  on  the 
nation's  railroad's,  from  the  perspectives 
of  both  large  and  small  carriers. 
Submission  of  system  maps  showing 
radio  coverage  and  explaining  the 
system,  equipment,  and  use  applications 
would  be  helpful. 

We  urge  interested  parties  to  submit 
all  information  and  ideas  and  may  be 
helpful  in  addition  to  addressing  the 
following  listed  areas  of  inquiry: 

Mandatory  Installation  and  Use  of 
Radio  Equipment 

1.  Should  a  radio  be  required  on: 

(a)  Every  train  operating  on  a  main 
track  or  over  joint  use  trackage? 

(b)  Every  locomotive  operating  in 
yards,  switching  areas  or  terminals? 

(c)  All  maintenance-of-way 
equipment,  signal  and  high-rail  vehicles? 

2.  Are  there  any  operational, 
technical,  or  other  type  of  constraints 
that  would  render  compliance  with  such 
a  requirement  difficult  or  impossible? 

3.  What  technical  features  would  be 
necessary  in  these  radios?  What 
technical  features  would  be  desirable  in 
these  radios?  What  are  the  costs  of  the 
recommended  equipment? 

4.  Should  there  be  compatibility 
standards  for  the  required  radios? 
Should  there  be  compatibility 
requirements  for  radio  equipment  among 
interconnecting  carriers? 


5.  What,  if  any,  technical,  operational, 
or  economic  problems  would  be 
associated  with  such  compatibility 
requirements? 

6.  If  mandatory  installation  and  use  of 
radios  is  not  appropriate  in  general,  are 
there  specific  situations  in  which 
mandatory  installation  and  use  would 
be  appropriate? 

7.  Should  radios  be  required  on  any 
other  railroad  equipment? 

8.  Should  all  road  equipment  be 
equipped  with  radios  capable  of 
contacting  local  emergency  response 
personnel? 

9.  To  what  extent  should  there  be 
regulations  or  industry-wide  standards 
governing  the  specifications,  installation 
and  maintenance  of  radio  equipment? 

Radio  Communications  Use — General 

1.  What  has  been  your  experience 
with  FRA's  Radio  Standards  and 
Procedures  regulations  (49  CFR  Part 
220]?  Do  you  suggest  any  changes  to  the 
regiilations? 

2.  Please  identify  any  radio 
communications  problems  you  are 
experiencing.  Do  you  propose  any 
solutions  to  the  problem? 

3.  Should  specific  radio  rules  be 
implemented  for  any  of  the  following:  (a) 
Yard  areas;  (b)  urban  areas;  (c) 
emergency  situations;  (d)  train  order 
transmissions;  (e)  voice  controlled 
manual  block  system;  (f)  high  speed 
operations;  (g]  passenger  operations;  (h] 
cabooseless  operations;  (i)  forei^  crew 
operations;  (j)  hazardous  materials 
operations:  (k)  maintenance-of-way 
activity;  (1)  rail-highway  crossings;  (m) 
slave  locomotive  control;  (n)  hump 
activity  control;  (o)  wayside  detector 
tramsmissions:  (p)  other. 

4.  Under  what  conditions  should  the 
use  of  radio  communications  be  required 
in  train  operations  and  train  control?  in 
other  situations? 

5.  Is  the  extent  of  extraneous  and  non- 
railroad  related  conversations  a 
significant  problem  for  radio  users?  If 
so,  what  should  be  done  to  eliminate  the 
problem? 

6.  Should  stricter  radio  discipline  be 
enforced?  If  so,  how? 

7.  Is  there  a  need  to  limit  radio 
transmissions  on  channels  designated 
for  train  or  yard  operations  strictly  to 
operational  communications?  If  so,  how 
should  this  be  enforced? 

Radio  Communication  Use — Voice 
Controlled  Manual  Block  System 

1.  What  has  been  your  exi}erience 
with  voice  controlled  manual  block 
systems  (VCN4BS]  such  as  manual  block, 
direct  traffic  control  and  track  warrant 
control? 


2.  Are  there  any  "checks  and 
balances"  or  redundant  procedures  that 
have  been  instituted  to  provide  an  extra 
measure  of  safety?  Are  any  needed? 

3.  Is  there  sufficient  capacity  in  your 
assigned  frequency  chaimels  to  operate 
a  voice-controlled  manual  block  system? 
If  not  how  would  you  deal  with  the 
situation? 

4.  If  adjacent  VCMBS's  are  operated 
on  the  same  channel,  does  one 
dispatcher  interfere  with  another?  If  so. 
how  can  that  problem  be  eliminated? 

5.  Current  FllA  regulations  govern  the 
transmission  of  train  orders  by  radio  (49 
CFR  220.61).  What  has  been  your 
experience  under  these  regulations?  Do 
you  have  any  changes  to  suggest? 

Technical  Areas 

1.  FRA  field  personnel  have  identified 
several  areas  in  which  specific  problems 
have  alleged.  Please  comment  on  the 
presence  or  absence  of  these  problems 
and  possible  solutions:  (a)  Interference; 

(d)  congestion;  (c)  dead  spots;  (d)  lack  of 
reliability  and  durability  of  equipment; 

(e]  poor  maintenance;  (f)  lack  of 
availabiUty  of  equipment  when  needed; 
(g)  limited  range;  and  (h)  other  problems. 

2.  Have  you  experienced  any 
problems  with  the  transmission  or 
reception  of  radio  conununications? 
How  have  these  problems  affected  your 
operations?  How  have  they  affected 
employee  and  public  safety? 

3  Have  there  been  any  situations  in 
which  dead  spots  have  prevented  radio 
communication  of  voice-controlled 
manual  block  system  operations?  If  so, 
please  explain. 

4.  Should  there  be  periodic  testing  of 
all  radio  equipment?  What  type  of 
testing  would  be  necessary  to  ensure 
consistent  equipment  performance? 

5.  Do  radio  transmissions  from 
automatic  wayside  detectors  interfere 
with  normal  radio  communications?  If 
so,  please  provide  details  and  discuss 
what  changes  should  be  made  in  the 
operation  of  such  wayside  detectors  to 
eliminate  unnecessary  interference. 

6.  Certain  radio  systems  require  that 
the  caller  initiate  the  call  by  first 
transmitting  a  tone  or  series  of  "clicks." 
Are  there  any  particular  problems  or 
advantages  associated  with  this  type  of 
system? 

7.  Has  consideration  been  given  to 
using  radios  with  selectable  power 
outputs  as  an  aid  to  decreasing 
congestion  and  interference  and  as  a 
method  of  increasing  battery  life?  What 
would  such  an  option  cost?  What 
problems  would  be  created  by 
selectable  power  outputs? 

8.  Has  consideration  been  given  to  the 
use  of  radio  telephones  by  the 


maintenaoce-of-way  or  si^al 
department  as  a  method  of  providing 
more  open  channels  for  other  uses? 

9.  What  improvements,  if  any,  are 
needed  is  the  location  of  radio  controls 
in  order  to  improve  safety  and 
operational  efficiency? 

10.  Could  the  location  of  locomotive 
radios  be  improved  in  terms  of 
employee  safety,  equipment  survival  in 
accidents,  or  operational  efficiency? 

11.  Please  comment  on  the  quality, 
reliability,  and  durability  of  the  radio 
equipment  available  on  today's  market. 
Are  there  differences  in  maintenance 
costs,  range,  susceptibility  to 
atmospheric  or  geographic  conditions,  or 
in  other  areas? 

12.  How  many  road  and  yard 
locomotives  are  currently  equipped  with 
a  radio?  How  many  are  not  equipped 
with  a  radio? 

13.  How  many  of  each  of  the  following 
types  of  radio  are  used  in  road  service? 
yard  service? 

(a)  Fixed  frequency,  crystal 
controlled. 

(b)  Synthesized,  external  frequency 
controlled. 

(c)  Other  (please  specify). 

14.  At  what  rate  are  you  currently 
replacing  crystal  radios  with  those  with 
external  frequency  controls? 

15.  What  are  the  costs  of  various 
types  of  radio  equipment?  (a)  Base 
staUons;  (b)  mobile  units;  (c)  portable 
units;  (d)  relay  stations;  (e)  repeaters;  (f) 
other  (please  specify). 
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Spectrum  Availability 

1.  Is  the  present  91 -channel  railroad 
VHF  radio  spectrum  sufficient  to  assure 
safety  of  train  operations  nationwide? 

2.  With  the  uruderstanding  that  FRA  is 
limited  in  its  jurisdiction  regarding 
spectrum  availability,  are  there  any 
changes  in  today's  system  that  would 
relieve  the  effects  of  limited  spectrum 
availability. 

3.  What  is  your  position  regarding 
inter-service  sharing? 

4.  How  will  satellite-based  systems  or 
fiber  optics  communication  affect  the 
present  limitations  in  the  VHF 
spectrum? 

Futine  Railroad  Communications 

In  an  effort  to  improve  operating 
efficiency  and  maintenance  costs, 
improve  safety,  and  become  more 
competitive  with  other  transportaton 
modes,  the  raifroad  industry  is  moving 
to  research  and  develop  microprocessor- 
based  communication  and  control 
systems  for  railroad  operations.  Most  of 
these  activities  involve  the  identification 
and  control  of  trains  and  other  track- 
occupying  equipment.  Competing  types 
of  train  control  systems  are  presently  in 
varying  stages  of  development. 

Proponents  and  developers  of  these 
systems  in  addition  to  other  interested 
parties  are  invited  to  respond  to  the 
following  series  of  questions  regarding 
future  railroad  communications: 

1.  Please  discuss  the  new 
communications  technologies  that  are 
currently  under  development  and  those 
that  may  be  developed  in  the  future. 
How  might  they  be  used? 


2.  What  are  the  general  safety  issues 
implicated  by  new  and  different  means 
of  communication  in  the  railroad 
industry? 

3.  Are  FRA's  current  regulations  a 
barrier  to  the  introduction  of  new 
technologies?  Are  they  adequate  to 
preserve  safety  if  new  technologies  are 
introduced? 

4.  To  what  extent  are  these  new 
technologies  additions  to  or 
replacements  for  staadard  signal 
system? 

5.  Satellite-based  train  control 
systems  hold  out  the  potential  for  highly 
sophisticated  communications  links  for 
monitoring  rail  equipment  and  for  train 
control.  What  are  the  safety 
implications  of  those  tedmologies?  Are 
FRA  regulations  a  barrier  to  their 
implementation?  How  will  these 
technologies  affect  future  operations? 

6.  In  situations  where  satellite 
communications  are  planned  for  train 
operations,  what,  if  any.  provision  have 
been  made  for  fail-safe  or  back-up 
systems  of  the  following:  (a)  Train 
control;  (b)  voice  communications;  and 
(c)  computer  data  links? 

Authority:  Sees.  202,  206,  84  Stat.  971,  974 
(45  U.S.C.  431. 437):  Sectl«m  1.49(in)  of  the 
Regulations  of  the  Office  of  the  Secretary  of 
Transportation  («  CFR  t49(ni)):  48  CFR 
211.61. 

Issued  in  Washington.  DC.  on  October  29, 
1986. 

John  H.  Riley. 

Administrator. 

[FR  Doc  86-24781  Filed  11-3-86;  8:45  am} 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

October  29, 1986. 

CHANGE  IN  PREVIOUSLY  ANNOUNCED 

AGENDA 

TIME  AND  date:  10:00  a.m.,  Thursday, 
October  Sa  1986. 

place:  Room  600. 1730  K  Street,  NW., 
Washington,  DC. 

STATUS:  Closed  (Previously  announced 
as  open) — ^Pursuant  to  5  U.S.C. 
552b(c)(10). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor,  MSHA  v.  Cathedral 
Bluffs  Shale  Oil  Company.  Docket  No.  WEST 
81-186^. 

2.  Secretary  of  Labor,  MSHA  v.  Brown 
Brothers  Sand  Co.,  Docket  No.  SE  66-11-M. 
(Issues  include  discussion  of  the 
Administrative  Law  Judge's  entry  of  default 
and  order  to  pay  the  proposed  civil 
penalties.] 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meeting 
be  closed  and  no  earlier  announcement 
of  the  closure  or  addition  was  possible. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629. 
JeanEUen, 

Agenda  Clerk. 

IFR  Doc.  86-24967  Filed  10-31-86;  10:59  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

October  29, 1986. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
November  6, 1986. 


place:  Room  600. 1730  K  St.,  NW., 
Washington,  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Conunission  will  hear  oral  argimient  on 
the  following: 

1.  Hobet  Mining  &  Construction  Co.  v. 
Secretary  of  Labor,  Docket  No.  WEVA  84- 
113-R,  etc.,  (Issues  include  whether  the  judge 
properly  found  a  violation  of  30  CFR 
77.1303(h),  dealing  with  warnings  before 
blasting.) 

FOLLOWING  THE  ARGUMENT:  The 

Commission  will  consider  and  act  upon 
the  following  in  a  Closed  meeting 
(pursuant  to  5  U.S.C.  552b(c)(10). 

1.  Hobet  Mining  &  Construction  Co.  v. 
Secretary  of  Labor,  Docket  No.  WEVA  84- 
113-R,  etc. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  portion 
of  the  meeting  be  closed. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629. 
JeanEUen, 

Agenda  Clerk. 

[PR  Doc.  86-24968  Filed  10-31-86;  10:59  amj 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Friday, 
November  7, 1988. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington.  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
October  29, 1986.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452*^204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Federal  Register 

Vol.  51.  No.  213 

Tuesday,  November  4,  1986 


Dated:  October  30, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-24937  Filed  10-31-86;  8:45  am] 
BNxiNa  cooe  uio-oi-m 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 
November  10, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchaser  of  computer 
equipment  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  begiiming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  October  31, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-25015  Filed  10-31-66;  4:00  pm] 
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NATIONAL  SaENCE  FOUNDATION 

DATE  AND  TIME: 

November  14, 1986 
8:30  a.m.  Closed  Session 
8:45  a.m.  Open  Session 

PLACE:  National  Science  Foundation 
Washington,  DC. 

STATUS: 

Most  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 
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MATTIIIS  TO  BC  CONSIOCREO  NOVEMBER 
14: 

Closed  Session  (8:30-8:45  a.m.) 

1.  Minutes— August  1988  MeeHng 

2.  N^  and  NSF  Staff  Nominees 

3.  Grants,  Contracts,  and  Programs — Action 

Items 

Open  Session  (8:45-11:30  a.m.) 

4.  Grants,  Contracts,  and  Programs 

5.  Chainnan's  Report 

6.  Minutes— August  1988  Meeting 

7.  Director's  Report 

8.  Proposed  1987  Award  Review  Exemptions 

9.  Proposed  Amendments  to  the  NSF  Act 

10.  Presentation  on  University/Industry 

Research  Centers 

11.  Report  from  the  Committee  on 

International  Science 

12.  Other  Business 
Thoaias  Ubois, 
Executive  Officer. 

{FR  Doc.  86-24969  Filed  10-31-88;  11:02  am] 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD 


19  86 


!  AND  date:  9:00  a.m.,  Thursday. 
November  13, 1986. 

PLACE:  NTSB  Board  Room.  Eighth  Floor, 
800  Independence  Avenue.  SW., 
Washington.  DC  20594. 

•TATUS:  The  first  item  will  be  open  to 
the  public.  The  last  two  items  will  be 
closed  to  the  public  under  Exemption  10 
of  the  Govermnent  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Highway  Accident  Report  Intercity  Bus 
Loss  of  Control  and  Collision  with  Bridge 
Rail.  IntersUte  7a  Frederick,  Maryland, 
August  2S,  1985. 

2.  Opinion  and  Order:  Administrator  v. 
Smith.  Docket  SE-5559;  disposition  of  the 
Appeals  of  respondent  and  the 
Administrator. 


3.  Opinion  and  Order  Administrator  v. 
Spais,  Docket  SE-6625;  disposition  of  the 
respondent's  appeal. 

FOR  MORE  INFORMATION,  CONTACT:  Ray 

Smith  (202)  382-6525. 
Ray  Smith, 

Federal  Register  Liaison  Officer. 
November  3, 1986. 

[FR  Doc.  86-25013  Filed  10-31-86;  3:54  pmj 

NLLINQ  CODE  7533-01-M 


I 

TENNESSEE  VALLEY  AUTHORITY 
"FEDERAL  REGMTER"  CITATION  OF 
PREVIOUS  announcement:  51  FR  39610 
(October  29, 1988). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:30  a.m.  (e.s.L),  Friday, 
October  31. 1986. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 
MEETING:  TVA  West  Tower  Auditorium. 
400  West  Summit  Hill  Drive,  Knoxville. 
Tennessee.  i 

STATUS:  Open. 

ADDITIONAL  MATTERS:  The  following 
items  are  added  to  the  previously 
announced  agenda: 

Old  Business  Items 

1.  Supplement  to  personal  services 
Contract  No.  TV-65375A  with  Bechtel  North 
American  Power  Corporation,  Gaithersbnrg. 
Maryland,  for  performance  of  general 
engineering,  design,  and  architectural 
services,  requested  by  the  Office  of  Nuclear 
Power. 

2.  Supplement  to  personal  services 
Contract  No.  TV-6aB21A  with  General 
Electric  Company.  Atlanta,  Georgia,  for 
engineering  and  related  support  to  the 
Browns  Ferry  Nuclear  Mant's  Site  Services 
Group,  requested  by  the  Office  of  Nuclear 
Power. 


New  Business  Itema 
D.  Personnel  Items 

3.  Conflict  of  interest  guidelines  governing 
loaned  employees  and  certain  contractor 
advisors  and  TVA  managers. 

4.  Supplement  to  Coatract  No.  TV-69324A 
with  Stone  &  Webster  Engineering 
Corporation,  for  engineering,  construction, 
and  operation  support  services,  requested  by 
the  Office  of  Nudear  Power. 

5.  Personal  services  contract  with  Ebasco 
Services,  Incorporated.  New  York.  New  York, 
for  engineering,  design,  quality  assurance, 
drafting  and  related  engbieering  construction, 
and  operations  support  services,  requested 
by  the  Office  of  Nuclear  Power. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Craven  R  Crowell.  Jr.. 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-8000.  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office.  202-245-0101. 

SUPPLEMENTARY  INFORMA-nOM 
TVA  Board  Action 

The  TVA  Board  of  Directors  has 
found,  the  public  interest  not  requiring 
otherwise,  fliat  TVA  business  requires 
the  subject  matter  of  this  meeting  be 
changed  to  include  the  additional  items 
shown  above  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  members  of  the  TVA  Board  voted 
to  approve  the  above  findings  and  their 
approvals  are  recorded  below: 

Dated:  October  30, 1986. 

Approved. 
C.H.  Dean.  |r.. 
Director  and  Chairman. 
John  B.  Waters, 
Director. 
[FR  Doc.  86-24880  Filed  10-31-86:  2:32  pmJ 
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DEPARTMEm-  OF  HEALTH  AND 
HUMAN  SERVICES 

PuMc  Health  Service 
42  CFR  Part  36 

48  CFR  Part  PHS  352 

Indian  Health;  Policy  for  Charging 
Intareet  and  Penalty  on  Debts 

agency:  Fhiblic  Health  Service,  HHS. 
action:  Proposed  rule. 


SUMMARY:  This  notice  proposes  to 
charge  interest  on  amounts  owed  to  the 
government  by  Indian  tribes  and  tribal 
organizations  who  are  contractors  or 
grantees  under  the  Indian  Self- 
Determination  Act.  Pub.  L.  ga-«38;  and 
to  charge  interest,  penalties  and  the 
administrative  costs  of  collecting 
overdue  amounts  owed  to  the 
Government  by  Indian  organizations 
which  are  not  tribal  governments  or 
components  of  tribal  governments. 
DATE  Written  comments  should  be 
received  on  or  before  December  19, 
1986.  in  order  to  ensure  consideration  in 
the  preparation  of  a  final  rule. 
address:  Address  written  comments  to: 
Richard  J.  McCloskey,  Indian  Health 
Service.  Room  6A-20.  Parklawn 
Building.  5600  Fishers  Une.  Rockville. 
Maryland  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Bird,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  16A-0.  Rockville.  Maryland 
20857  Telephone  (301)  44^-6344. 
SUPPLEMENTARY  INFORMATION:  This 
Department  is  proceeding  as 
expeditiously  as  possible  to  enhance  its 
debt  collection  efforts  by  charging 
interest  on  all  debts,  and  penalties  and 
administrative  costs  on  delinquent 
debts.  This  policy  will  implement  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365).  the  Department  of  Treasury's 
guidelines  pertaining  to  debt  collection 
activities,  and  the  joint  regulations  of 
the  Attorney  General  and  the 
Comptroller  General.  Accordingly,  the 
Department  is  proposing  to  charge 
interest  on  amounts  owed  to  the 
government  by  Indian  tribes  and  tribal 
organizations  which  are  contractors  or 
grantees  under  Pub.  L  93-e38;  and  to 
charge  interest,  penalties,  and  the 
administrative  costs  of  collecting 
overdue  amounts  owed  by  Indian 
organizations  which  are  not  tribal 
governments  or  components  of  tribal 
governments. 

Section  11  of  the  Federal  Claims 
Collection  Act  of  1982  addresses  the 
question  of  interest  and  penalty  charges 
to  government  debtors.  It  requires 


agencies  to  charge  interest  and 
administrative  costs  associated  with 
handling  delinquent  debts  and  late 
penalty  charges  on  "outstanding  debts 
on  claims  owed  by  persons."  This 
section  also  permits  waiver  of  these 
charges,  provided  it  is  done  pursuant  to 
government-wide  standards  and  agency 
regulations.  For  purposes  of  this  section, 
the  term  "person"  is  defined  so  as  not  to 
include  any  agency  of  the  United  States 
or  any  State  or  local  government. 
Therefore,  Indian  tribes  or  components 
of  tribal  governments  will  not  be  subject 
to  charges,  other  than  interest,  because, 
as  local  governments,  they  are  excluded 
from  the  provisions  of  section  11  of  the 
Claims  Collection  Act  authorizing  the 
assessment  of  these  charges.  The 
Department  has  diected  to  charge 
interest  to  tribes  or  components  of  tribal 
governments  under  our  common  law 
authority,  which  is  unaffected  by  section 
11.  On  the  other  hand,  some  "tribal 
organizations"  having  contracts  with  the 
IHS  under  the  Indian  Self-Determination 
Act,  Pub.  L  93-638  are  not  components 
of  tribal  governments  and  are,  therefore, 
covered  by  section  11.  Such  "tribal 
organizations"  would  be  charged 
interest,  penalties,  and  the 
administrative  costs  of  collecting 
overdue  amounts. 

Paragraph  (a)(1)  provides  that  the 
Secretary  shall  charge  an  annual  rate  of 
interest  as  fixed  by  the  Secretary  of  the 
Treasury  after  taking  into  consideration 
private  consumer  rates  of  interest 
prevailing  on  the  date  that  the 
Deparbnent  becomes  entitled  to 
recovery.  The  rate  is  identical  to  the 
interest  rate  charged  under  the  National 
Research  Services  Awards  program 
pursuant  to  42  U.S.C.  2891-1  (c)(4)(B). 
The  rate  of  interest  was  established  to 
protect  the  interests  of  the  government, 
since  the  "current  value  of  funds"  rate 
does  not  provide  adequate  protection 
inasmuch  as  the  rate  is  substantially 
lower  than  existing  commercial  rates  of 
interest.  The  interest  rate  is  adjusted  on 
a  quarteriy  basis  and  the  Assistant 
Secretary  for  Management  and  Budget 
will  publish  all  adjustments  in  the 
Federal  Register  upon  receipt  from  the 
Department  of  the  Treasury. 

Paragraph  (a)(2)  provides  that  such 
rate  of  interest  may  be  no  lower  than  the 
current  value  of  funds  rate,  as  required 
by  31  U.S.C.  3717.  Paragraph  (c)(1) 
provides  that  rates  of  interest  on 
installment  agreements  shall  be  no 
lower  than  the  U.S.  Treasury  "Schedule 
of  Certified  Interest  Rates  with  Range  of 
Maturities."  Interest  rates  under  this 
schedule  bear  a  relation  to  the  length  of 
time  over  which  payment  of  a  debts  is 
extended.  Information  regarding  the 
schedule  of  certified  interest  rates  may 


be  obtained  from  Mr.  Gerald  Murphy, 
Fiscal  Assistant  Secretary,  Department 
of  Treasury.  Room  2112.  Main  Treasury 
Building.  15th  and  Pennsylvania  Avenue 
NW.,  Washington.  DC  20220.  (202)  566- 
2112). 

On  January  14. 1988.  IHS  sent  a  letter 
to  Indian  tribes  and  organizations 
concerned  with  Pub.  L.  93-638 
regulations,  notifying  them  that  IHS 
regulations  would  be  changed  to 
conform  to  the  extent  permitted  by  law. 
to  the  Department's  policy  of  charging 
interest  and  penalties  on  delinquent 
debts  and  notifying  them  that  they 
would  have  another  opportunity  to 
comment  when  a  specific  proposal  was 
published  in  the  Federal  Register. 

In  addition,  as  required  by  section 
107(c)  of  Pub.  L.  93-638.  the  Department 
notified  the  House  and  Senate 
Committees  on  Interior  and  Insular 
Affairs  of  the  proposed  changes  by 
letters  dated  May  2. 1984.  The  language 
of  the  proposed  contract  clause 
contained  in  the  letters  to  Congress 
differed  from  that  contained  in  the 
eariier  letter  to  the  tribes.  This  was  the 
result  of  more  recent  advice  and 
suggested  language  provided  by  the 
Department's  Office  of  the  General 
Counsel.  The  language  proposed  in  this 
notice  is  identical  to  that  contained  in 
the  letters  to  Congress. 

There  are  no  new  paperwork 
requirements  subject  to  the  Office  of 
Management  and  Budget  approval  under 
the  Paperwork  Reduction  Act  of  1980. 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
document  is  not  a  major  rule  and  does 
not  require  a  regulatory  analysis  under 
Executive  Order  12291.  Further,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
do  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980. 

List  of  Subjects 

42  CFR  Part  36 

Alaska  natives.  Contracts,  Eskimos, 
Grant  programs,  Health.  Indians. 

48  CFR  Part  PHS  352 

Government  procurement. 

Dated:  July  14, 1986.       , 
Robert  E.  Windom.  I 

Assistant  Secretary  for  Haalth. 

Approved:  July  25, 1988. 
Otis  R.  Bowen. 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  Part  36  of  Title  42.  Code  of 
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Federal  Regulations.  Subpart  H  and 
Subpart  I,  as  follows: 

TITLE  42-IHJBUC  HEALTH 
PART  36— INDIAN  HEALTH 

1.  The  authority  citation  for  Part  38, 
Subpart  H  is  revised  to  read  as  follows: 

Autiwrity:  Sees.  104. 107,  25  U.S.C.  450h(b). 
450k;  Sec.  3,  Pub  L  83-568, 42  U.S.C.  2003; 
Sec.  11.  Pub.  L  97-386,  31  U.S.C.  3717. 

2.  The  table  of  contents  for  Subpart  H 
is  amended  by  adding  an  entry  for 

§  36.122  to  read  as  foUows: 

Sutipart  H— Grants  for  DwvlopiiMnt, 
Constiuetton,  and  Opwatlofw  of  FadMM 
andScrvicas 

***** 

36.122  Interest  and  penalties  on  debts. 

***** 

3.  A  new  S  36.122  is  added  to  Subpart 
H  to  read  as  follows: 

§36.122    IntarMtandpwtaltiwondabta. 

Grants  made  under  this  subpart  shall 
incorporate  the  following  clause: 

(a)  Interest.  Amounts  owed  to  the 
government  by  a  grtmtee  under  a  grant 
awarded  under  Pub.  L  93-638,  section 
104(b)  will  bear  interest  from  the  date  on 
which  the  government  first  mails  or 
hand  delivers  to  the  debtor  written 
notice  of  the  debt  if  tfie  debt  is  not  paid 
within  30  days  from  that  date,  at  a  rate 
established  as  follows: 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  Secretary  shall 
charge  an  annual  rate  of  interest  as 
fixed  by  the  Secretary  of  the  Treasiuy 
after  talking  into  OHisideration  private 
consimier  rates  of  interest  prevailing  on 
the  date  that  the  Department  becomes 
entitled  to  recovery.  This  rate  may  be 
revised  quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published  by  the 
HHS  Assistant  Secretary  for 
Management  and  Budget  quarterly  in  the 
Federal  Regbter. 

(2)  The  interest  rate  established  at 
paragraph  (aHl)  of  this  section  shall  be 
no  lower  dian  the  ctirrent  value  of  fimds 
rate,  as  set  by  the  Secretary  of  the 
Treasury  pursuant  to  31  U.S.C  3717. 

(b)  Charges.  (1)  A  debtor  will  be 
charged  the  administrative  costs  to  Ae 
Government  of  processing  and  handling 
a  delinquent  debt:  and  a  penalty  of  six 
percent  a  year  on  a  debt,  or  any  portion 
of  a  debt  that  is  more  than  90  days 
delinquent,  except  where  the  debtor  is 
an  Indian  tribe  or  a  component  of  a 
tribal  government,  or  where  the  debt 
arose  under  a  grant  executed  before, 
and  in  effect  on.  October  25, 1982.  These 
charges  will  be  assessed  monthly  or  per 
payment  period,  throughout  the 
continued  period  of  delinquency. 


(2)  A  debt  is  delinquent  if  it  is  not  paid 
by  the  due  date  specified  in  the  notice  of 
the  debt  referred  to  in  paragrafrfi  (a)  of 
this  section,  and  it  is  not  the  subject  of  a 
repayment  agreement  approved  by  the 
Secretary,  or  if  the  debtor  fails  to  satisfy 
his  or  her  obligations  under  a  repayment 
agreement  (3)  This  peiragraph  does  not 
apply  to  payments  under  an  installment 
arrangement.  See  paragraph  (c)  of  this 
section. 

(c)  Installment  payments.  The 
Secretary  may  agree  to  accept 
repayment  of  a  debt  in  installments 
pursuant  to  4  CFR  101.11  if  the  debtor  is 
unable  to  repay  in  one  lump  sum.  An 
installment  agreement  will  be  in  writing 
and  will  provide  that 

(1)  The  rate  of  interest  payable  on 
deferred  amounts  will  be  set  in 
accordance  with  paragraph  (a)  of  this 
section.  However,  the  Secretfiry  may 
charge  intoest  for  installment  payment 
agreements  at  a  rate  no  lower  than  the 
applicable  rate  determined  from  the  U.S. 
Treasury  "Schedule  of  Certified  Interest 
Rates  with  Range  of  Maturities";  and 

(2)  Administrative  costs  of  collection 
as  provided  in  paragra^rii  (b)(1)  of  this 
section,  and  a  penalty  of  6  percent  a 
year,  payable  on  eadi  installment  or 
portion  of  an  installment  which  becomes 
delinquent  as  defined  in  paragraph 
(b)(2)  of  this  section,  beginning  on  the 
date  that  the  payment  becomes 
delinquent 

(d)  Waiver.  Interest  penalties  or 
administrative  cost  charges  assessed 
under  this  section  may  be  waived  in 
whole  or  in  part  it 

(1)  The  debt  or  the  chai;ges  resulted 
from  the  agency's  error,  action  or 
inaction  (odier  than  normal  processing 
delays),  and  without  fault  on  the  part  of 
the  debtor 

(2)  Collection  in  any  manner 
authoriied  under  this  regulation  and  the 
Department's  Qaim's  Collection 
Regulations  at  45  CFR  Part  30  would 
defeat  the  overall  objectives  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L  93- 
638). 

4.  The  authority  citation  for  Part  36, 
Subpart  I  is  revised  to  read  as  follows: 

Authority:  Sees.  103, 107,  25  U.S.C  45a 
4S0k:  Sec  3.  PvlbJL  83-S68.  42  U.S.C.  2003;  sec. 
11,  Pub.L.  87-365;  31  U.S.C  3717. 

5.  The  table  of  contents  for  Subpart  I 
is  amended  by  adding  an  entry  for 

§  36.238  to  Subpart  I  to  read  as  follows: 

Subpart  I    Cowliatts  Under  the  Indian  SaM- 
uvranmnaDon  aci. 


6.  A  new  i  3&238  is  added  to  subpart  I 
to  read  as  follows: 


36.238    Interest  and  penalties  on  debts. 


{96.238    Intaceet  and  penaMea  on 

Contracts  awarded  under  au&ority  of 
the  Act  shall  incorporate  the  following 
clause,  which  is  also  set  forth  in  48  CFR 
PHS  352.280-4  (a)  and  (b). 

(a)  Interest  Amounts  owed  to  the 
Government  by  a  contractor  under  a 
contract  awarded  under  Pub.  L  93-638, 
section  103(a)  will  bear  interest  from  the 
date  on  wdiich  the  Government  first 
mails  or  hand  delivers  to  the  debtor 
written  notice  of  the  debt  if  the  debt  is 
not  paid  within  30  days  from  that  date. 
at  a  rate  established  as  follows: 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  Secretary  shall 
charge  an  annual  rate  of  intoest  as 
fixed  by  the  Secretary  of  die  Treasury 
after  taking  into  consideration  private 
consumer  rates  of  interest  prevailing  on 
the  date  that  the  Department  become* 
entitled  to  recovery.  This  rate  may  be 
revised  quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published  by  the 
HHS  Assistant  Secretary  f(» 
Management  and  Budget  quarteriy  in  die 
Federal  Regisler. 

(2)  The  interest  rate  established  at 
paragra|rfi  (a)(1)  shall  be  no  lower  dian 
the  current  value  of  funds  rate,  as  set  by 
the  Secretary  of  the  Treasury  pursuant 
to  31  U.S.Q  3717. 

(b)  Charges.  (1)  A  debtor  will  be 
charged  the  administrative  costs  to  the 
Government  of  processing  and  handling 
a  delinquent  debt;  and  a  penalty  of  six 
percent  a  year  on  a  debt  or  any  portion 
of  a  debt  diat  is  more  than  90  6isy% 
delinquent  except  where  the  debtor  is 
an  Indian  tribe  or  a  compcment  of  a 
tribal  government  or  where  die  debt 
arose  under  a  contract  executed  before, 
and  in  effect  on,  October  25, 1982.  These 
charges  will  be  assessed  monthly  or  per 
payment  period,  throughout  the 
continued  period  of  delinquency. 

(2)  A  debt  is  delinquent  if  it  is  not  paid 
by  the  due  date  specified  in  the  notice  of 
the  debt  referred  to  in  paragraph  (a)  of 
this  section,  and  it  is  not  the  subject  of  a 
repayment  agreement  approved  by  ^ 
Secretary,  or  if  die  debtor  fails  to  satisfy 
his  or  her  obligations  imder  a  repayment 
agreement 

(3)  This  subsection  does  not  apply  to 
payments  under  an  installment 
arrangement.  See  paragraph  (c)  of  this 
section. 

(c)  Installment  payments.  The 
Secretary  may  agree  to  accept 
repayment  of  a  debt  in  installments 
pursuant  to  4  CFR  101.11  if  the  debtor  is 
unable  to  reply  in  one  lump  sum.  An 
installment  agreement  will  be  in  writing 
and  will  provide  that: 
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(1)  The  rate  of  interest  payable  on 
deferred  amounts  will  be  set  in 
accordance  with  paragraph  (a)  of  this 
section.  However,  the  Secretary  may 
charge  interest  for  installment  payment 
agreements  at  a  rate  no  lower  than  the 
applicable  rate  determined  from  the  U.S. 
Treasury  "Schedule  of  Certified  Interest 
Rates  with  Range  of  Maturities";  and 

(2)  Administrative  costs  of  collection 
as  provided  in  paragraph  (b)(1)  of  this 
section,  and  a  penalty  of  6  percent  a 
year,  payable  on  each  installment  or 
portion  of  an  installment  which  becomes 
delinquent,  as  defmed  in  paragraph 
(b)(2)  of  this  section,  beginning  on  the 
date  that  the  payment  becomes 
delinquent. 

(d)  Waiver.  Interest,  penalties  or 
administrative  cost  charges  assessed 
under  this  section  may  be  waived  in 
whole  or  part  if: 

(1)  The  debt  or  the  charges  resulted 
from  the  agency's  error,  action  or 
inaction  (other  than  normal  processing 
delays),  and  without  fault  on  the  part  of 
the  debtor 

(2)  Collection  in  any  manner 
authorized  under  this  regulation  and  the 
Department's  Claims  Collection 
Regulations  at  45  CFR  Part  30  would 
defeat  the  overall  objectives  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L  93- 
638). 

"TTLE  4«— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

PART  PHS  352  [AMENDED] 

The  Department  proposes  to  amend 
Part  PHS  352  of  Title  48.  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part 
PHS  352  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

2.  A  new  clause  number  43  is  added  in 
numerical  sequence  to  section  PHS 
352.280-4(8).  to  read  as  follows: 

PHS  352.280-4    Contracts  Awarded  Under 
the  Indian  Self-Determination  Act 
(a)  *  *  • 

Clause  No.  4»— Interest  and  Penalties  on 
Debts 

(a)  Interest.  Amounts  owed  to  the 
Government  by  a  contractor  under  a  contract 
awarded  under  Pub.  L.  93-638,  section  103(a) 
will  bear  interest  from  the  date  on  which  the 
Government  first  mails  or  hand  delivers  to 
the  debtor  written  notice  of  the  debt  if  the 
debt  is  not  paid  within  30  days  from  that 
date,  at  a  rate  established  as  follows: 

(1)  Except  as  provided  in  paragraph  (a)(2) 
of  this  clause,  the  Secretary  shall  charge  an 
annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking  into 
consideration  private  consumer  rates  of 
interest  prevailing  on  the  date  that  the 
Department  becomes  entitled  to  recovery. 
This  rate  may  be  revised  quarterly  by  the 
Secretary  of  the  Treasury  and  shall  be 


published  by  the  HHS  Assistant  Secretary  for 
Management  and  Budget  quarterly  in  the 
Federal  Register. 

(2)  The  interest  rste  established  in 
paragraph  (a)(1)  of  this  clause  shall  be  no 
lower  than  the  current  value  of  funds  rate,  as 
set  by  the  Secretary  of  the  Treasury  pursuant 
to  31  U.S.C.  3717. 

(b)  Charges.  (1)  A  debtor  will  be  charged 
the  administrative  costs  to  the  Government  of 
processing  and  handling  a  delinquent  debt; 
and  a  penalty  of  six  percent  a  year  on  a  debt, 
or  any  portion  of  a  debt  that  is  more  than  90 
days  delinquent,  except  where  the  debtor  is 
an  Indian  tribe  or  a  component  of  a  tribal 
government,  or  where  the  debt  arose  under  a 
contract  executed  before,  and  in  effect  on, 
October  25, 1982.  These  charges  will  be 
assessed  monthly  or  per  payment  period, 
throughout  the  continued  period  of 
delinquency. 

(2)  A  debt  is  delinquent  if  it  is  not  paid  by 
the  due  date  specified  in  the  notice  of  the 
debt  referred  to  in  paragraph  (a)  of  this 
clause;  and  it  is  not  the  subject  of  a 
repayment  agreement  approved  by  the 
Secretary,  or  if  the  debtor  fails  to  satisfy  his 
or  her  obligations  under  a  repayment 
agreement. 

(3)  This  subsection  does  not  apply  to 
payment  under  an  instalhnent  arrangement. 
See  paragraph  (c)  of  this  clause. 

(c)  Installment  payments.  The  Secretary 
may  agree  to  accept  repayment  of  a  debt  in 
installments  pursuant  to  4  CFR  101.11  if  the 
debtor  is  unable  to  repay  in  one  lump  sum. 
An  installment  agreement  will  be  in  writing 
and  will  provide  that: 

(1)  The  rate  of  interest  payable  on  deferred 
amounts  will  be  set  in  accordance  with 
paragraph  (a)  of  this  clause.  However,  the 
Secretary  may  charge  interest  for  installment 
payment  agreements  at  a  rate  no  lower  than 
the  applicable  rate  determined  horn  the  U.S. 
Treasury  "Schedule  of  Certified  Interest 
Rates  with  Range  of  Maturities";  and 

(2)  Administrative  costs  of  collection  as 
provided  in  paragraph  (b)(1)  of  this  clause, 
and  a  penalty  of  6  percent  a  year,  payable  on 
each  installment  or  portion  of  an  installment 
which  becomes  delinquent,  as  defined  in 
paragraph  (b)(2)  of  this  clause,  beginning  on 
the  date  that  the  payment  becomes 
delinquent. 

(d)  Waiver.  Interest,  penalties,  or 
administrative  cost  charges  assessed  under 
this  clause  may  be  waived  in  whole  or  in  part 
if: 

(1)  The  debt  or  the  charges  resulted  from 
the  agency's  error,  action,  or  Inaction  (other 
than  normal  processing  delays),  and  without 
fault  on  the  part  of  the  debtor 

(2)  Collection  in  any  manner  authorized 
under  this  regulation  and  the  Department's 
Claims  Collection  Regulations  at  45  CFR  Part 
30  would  defeat  the  overall  objectives  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act  (Pub.  L  93-638). 

3.  A  new  clause  number  35  is  added  in 
numerical  sequence  to  Part  PHS  352.280-4(b), 
to  read  as  follows: 

PHS  352.280-4    Contracts  Awarded  Under 
the  Indian  Self-Determination  Act 


(b) 


Clause  No.  35 — Interest  and  Penalties  on 
Debts 

(a)  Interest.  Amounts  owed  to  the 
Government  by  the  contractor  under  a 
contractor  under  a  contract  awarded  under 
Pub.  L.  93-638  Sec.  103(a)  will  bear  interest 
from  the  date  on  which  the  Government  first 
mails  or  hand  delivers  to  the  debtor  written 
notice  of  the  debt  if  the  debt  is  not  paid 
within  30  days  from  that  date,  at  a  rate 
established  as  follows: 

(1)  Except  as  provided  in  paragraph  {a)(2) 
of  this  clause,  the  Secretary  shall  charge  an 
annual  rate  of  interest  ai  fixed  by  the 
Secretary  of  the  Treasury  after  taking  into 
consideration  private  consumer  rates  of 
interest  prevailing  on  the  date  that  the 
Department  becomes  entitled  to  recovery. 
This  rate  may  be  revised  quarterly  by  the 
Secretary  of  the  Treasury  and  shall  be 
published  by  the  HHS  Assistant  Secretary  for 
Management  and  Budget  quarterly  in  the 
Federal  Register. 

(2)  The  interest  rate  established  in 
paragraph  (a)(1)  of  this  clause  shall  be  no 
lower  than  the  current  value  of  funds  rate,  as 
set  by  the  Secretary  of  the  Treasury  pursuant 
to  31  U.S.C.  3717. 

(b)  Charges.  (1)  A  debtor  will  be  charged 
the  administrative  costs  to  the  Government  of 
processing  and  handling  a  delinquent  debt; 
and  a  penalty  of  six  percent  a  year  on  a  debt, 
or  any  portion  of  a  debt  that  is  more  than  90 
days  delinquent,  except  where  the  debtor  is 
an  Indian  tribe  or  a  component  of  a  tribal 
government,  or  where  the  debt  arose  under  a 
contract  executed  before,  and  in  effect  on. 
October  25. 1982.  These  (iiarges  will  be 
assessed  monthly  or  per  payment  period, 
throughout  the  continued  period  of 
delinquency. 

(2)  A  debt  is  delinquent  if  it  is  not  paid  by 
the  due  date  specified  in  the  notice  of  the 
debt  referred  to  in  paragraph  (a)  of  this 
clause;  and  it  is  not  the  subject  of  a 
repayment  agreement  approved  by  the 
Secretary,  or  if  the  debtor  fails  to  satisfy  his 
or  her  obligations  under  a  repayment 
agreement. 

(3)  This  paragraph  does  not  apply  to 
payments  under  an  instalhnent  arrangement. 
See  paragraph  (c)  of  this  dause. 

(c)  Installment  payments.  The  Secretary 
may  agree  to  accept  repayment  of  a  debt  in 
installments  pursuant  to  4  CFR  101.11  if  the 
debtor  is  unable  to  repay  hi  one  lump  sum. 
An  installment  agreement  will  be  in  writing 
and  will  provide  that: 

(1)  The  rate  of  interest  payable  on  deferred 
amounts  will  be  set  in  accordance  with 
paragraph  (a)  of  this  clause.  However,  the 
Secretary  may  charge  of  interest  for 
installment  payment  agreements  at  a  rate  no 
lower  than  the  applicable  rate  determined 
fi-om  the  U.S.  Treasury  "Schedule  of  Certified 
Interest  Rates  with  Range  of  Maturities";  and 

(2)  Administrative  costs  of  collection  as 
provided  in  paragraph  (b)(1)  of  this  section, 
and  a  penalty  of  6  percent  a  year,  payable  on 
each  installment  or  portion  of  an  installment 
which  becomes  delinquent  as  defined  in 
paragraph  {b)(2)  of  this  clause,  beginning  on 
the  date  that  the  payment  becomes 
delinquent. 
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(^  WoJver.  Interest,  penalties  or 
administrative  cost  charges  assessed  under 
this  clause  may  be  waived  in  whole  or  in  part 
if: 

(1)  The  debt  or  the  charges  resulted  form 
the  Agency's  error,  action  or  inaction  (other 
than  normal  processing  delays),  and  without 
fault  on  the  part  of  the  debtor 

(2)  Collection  in  any  manner  authorized 
under  this  regulation  and  the  Department's 
Claims  Collection  Regulations  at  45  CFR  Part 
30  would  defeat  the  overall  objectives  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act  (Pub.  L  93-638). 

[FR  Doc.  86-24672  Filed  11-3-86;  8:45  am] 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

North  Atlantic 

OCS  Lease  Sale  96 

Call  for  Information  and  Nominations 

and 

notice  of  Intent  to  Prepare  an  Environmental  Impact  Statement 


CALL  FOR  INFORMATION  AND  NOMINATIONS 


Purpote  of  Call 


The  purpose  of  the  Call  i 
carrying  out  his  responsi 
Lands  Act  (OCSLA)  (43  U.S 
appearing  at  30  CFR  256.2 
in  th«  North  Atlantic  Pla 
1988.  We  have  determined 
included  in  the  Proposed 
as  several  companies  have 
Service  (MM.S)  of  their  ge 
designation  of  specific  a 
in  this  Call. 


s  to  assist  the  Secretary  of  the  Interior  in 
bilities  under  the  Outer  Continental  Shelf 
.C.  1331-1343)  as  amended,  and  regulations 
3,  with  regard  to  proposed  OCS  Lease  Sale  9« 
nning  Area  tentatively  scheduled  for  October 

that  a  Bequest  for  Interest,  a  prelease  step 
5-Year  Program,  is  not  necessary  for  Sale  96 

already  advised  the  Minerals  Management 
neral  interest  in  this  sale.   However,  the 
reas  of  company  interest  is  being  solicited 


V^l      f    '^  the  initial  information-gathering  step  in  the  prelease 
process  and  is  important  for  ensuring  that  all  interests  and  concerns 
are  communicated  to  the  Department  of  the  Interior  (DOI)  early  in  the 
leasing  process.   This  Notice  does  not  indicate  a  preliminary  decision 
to  lease  in  the  areas  described  below.  ^"^vn 

Information  submitted  in  response  to  this  Call  will  be  used  for  several 
purposes.   First,  responses  will  be  used  to  identify  the  areas  of 
potential  for  oil  and  gas  development.   Second,  comments  on  possible 
environmental  effects  and  use  conflicts  will  be  used  in  the  analysis  of 
environmental  conditions  in  and  near  the  Call  are,.   Together  these  two 
adC^it^"'""^  will  allow  .a  preliminary  determination  of  the  potential 
advantages  and  disadvantages  of  oil  and  gas  exploration  and  development 
to  the  region  and  the  Nation.   Thus,  it  may  be  possible  to  make  key 
decisions  in  connection  with  the  next  step  in  the  planning  process- 
Area  Identification--to  further  resolve  conflicts  by  d.fe?rlnq  blocks 
thl'^Ir^.'rH  VV^^ifi'"'^  information  to  Justify  that  action?'  Hoover. 
the  Area  Identification  represents  only  a  preliminary  step  to  salect 

Th!  till   tS  "^  f^'^rf"  "  ^^'   Tvlronmental  impact  statement  "ll" 
The  Area  Identification  is  scheduled  for  January  1987. 


A  third  purpose  for  this  Notice 
initiate  scoping  of  the  EIS,  whi 
identify  and  analyze  alternative 
Intent  to  Prepare  an  EIS  which  a 
this  proposed  sale,  is  included 
developing  lease  terms  and  condi 
tions.  Fifth,  comments  may  be  u 
ways  to  avoid  or  mitigate  potent 
gas  activities  and  the  Coastal  M 
States. 


IS  to  use  the  comments  collected  to 
ch  will  include  public  meetings,  and  to 
s  to  the  proposed  action.   A  Notice  of 
Iso  describes  the  scoping  process  for 
below.   Fourth,  comments  may  be  used  in 
tions  to  assure  safe  offshore  opera- 
sed  in  understanding  and  considering 
lal  conflicts  between  offshore  oil  and 
anagement  Plans  (CMP's)  of  affected 


Consideration  of  Bidding  Changes 


III  lll\ll'    *f'%'«S  anticipates  a  return  to  the  minimum  bid  level  of 
nflivrhf^H?  ""''  ^^°"   ""  ""  ^»  considering  the  use  of  alter- 
North  »^ti^  »y»tem8  to  encourage  leasing  and  exploration  in  the 

determine  -fi!.r  """'"2  '""•  ''''"'   '=^-""'*«  «*  ^^'^^  •Watello 
in  turiwTi ?'?/"''  P'°P*''  ""f*  ^°   encourage  exploration,  which 
^tenti^l  of  t?f°''^''*  r"  accurate  assessment  of  the  hydr^;r^n   ' 
?he  oii  ind  o«  ^^^'"2^"^  "J'-      P"»*"t  economic  conditions  affecting 

.^onii  t^^^^i^^t^i:ri^i  r%%'viL'a^L-:ro°?i'  -rzv 

linimum^bi'd^of'^s^^  *°  ''"*  ^"  "*  "'"'''*'   Atlantic  (Sale  42)  employed  a 
minimum  bid  of  S25  per  acre.   At  that  sale.  359,000  of  the  more  than 
50  million  acres  in  the  planning  area  were  leased   Hiah  bid^  nn  tS2 
leased  acreage  totaled  S817  million.   Of  the  eight  wells  drfflfn 
resulted  in  commercial  quantities  of  hSdrocL^nS^^^^Le^J^^e'    "' 
!^™!  "^•*  '"^^"""•nt.l  effects  from  exploratory  drilUnq   There  is 
pro^sed'i:ie°8"2'i:Unt  ""ri"'  "'\"'°  ^'   •"'  minimim^bid  in   " 
ti^Snd  thi  h!ah  ri^S  «r*h^**"  """"^  ''*'Z   economic  conditions  of  the 

The  result*  of  drilling,  whether  a  dry  hole  or  a  cossMrelal  find 

Th!2  th!  '•"?,"•»»«•,«•••>  •v.il.bX.  to  meet  futGr.  .ier^  nJid.. 
Thus,  tha  drilling  results  on  the  Sale  42  leases,  while  di«.B««7n7-^ 

fn?„^^^*  •"••"*•  *»'  «=«— «i.l  hydrL.rboJ^""id  Jrcvidi"fKJ    ' 
inforwtion  concerning  the  resource  potential  in  spicifie  area!. 

greater^nlfi^to  th.'^^!?  ■  ^°"!.*''  ^°*'  "°^  ""*='i"  hydrocarbons  is  of 
hC  r!gh^  tl  a  lfe,ft!„  "^t?  ^^*^  ^°   f"  individual  operator  who  only 
nas  rights  to  a  limited  portion  of  a  planning  area.   This  would  be 
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determined  by  a  first  discovery  in  an  area,  but  such  a  discovery 
depends  on  exploratory  activity  which,  in  turn,  requires  active  leases. 
It  is  also  in  the  national  interest  to  create  a  situation  where  the 
private  sector  is  able  to  be  responsive  to  changing  economic  conditions 
and  international  crises.   Further,  it  is  in  the  national  interest  to 
maintain  some  level  of  domestic  exploration  so  the  private  sector  can, 
over  the  longer  term,  make  up  a  portion  of  the  deficit  caused  by 
ongoing  depletion  of  known  fields  and  be  able  to  respond  to  future 
energy  needs.   Incentives  such  as  the  $25  per  acre  minimum  bid  and 
alternative  bidding  systems  may  be  necessary  to  provide  the  proper 
climate  for  exploration  in  high  risk  areas  such  as  the  North  Atlantic. 
The  need  for  these  incentives  is  compounded  by  the  lengthy  and  complex 
prelease  process  and  the  current  instability  of  the  oil  and  gas 
industry. 

Description  of  Area  I 

The  area  of  this  Call  is  offshore  Maine,  New  Hampshire,  Massachusetts, 
Rhode  Island,  Connecticut,  New  York,  and  New  Jersey.   The  area  lies 
approximately  50  to  265  statute  miles  offshore  in  water  depths  ranging 
from  60  to  4,400  meters.   The  area  is  shown  in  detail  on  the  Call  nap 
available  free  from  the  Regional  Supervisor,  Office  of  Leasing  and 
Environment,  1951  Kidwell  Drive,  Suite  601,  Vienna,  VA  22180,  tele- 
phone (703)  285-2165.  The  following  list  identifie*  the  Official 
Protraction  Diagrams  and  full  and  partial  blocks  compriaing  this  Call 
area.   The  Diagrams  may  be  purchased  for  S2.00  each  from  the  Regional 
Supervisor,  Office  of  Leasing  and  Enviromnent,  Atlantic  Region,  at  the 
address  given  above  (checks  or  drafts  payable  to  the  United  States 
Department  of  the  Interior — MMS). 


NK  19-10,  Block  Island  Shelf 


NK  19-5,  Cashes  Ledge 
700  743-744 


NK  19-6 

489-494 
532-539 


574-583 
617-628 


NK  19-8,  Chatham 


37-40 


NK  19-9 


80-84 


786-788 


661-673 
705-717 


124-127 


129-832 


749-762 
793-807 


168-169 


1005-1008 


969-971 


108 

329-331 

502-510 

677-688 

851-867 

152 

372-376 

546-554 

721-733 

892-912 

196-197 

414-420 

590-5S9 

764-778 

951-957 

241-242 

458-465 

634-644 

(08-823 

995-1001 

285-286 
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474-478 

643-660 

775-792 

907-924 

995-1003 

516-524 

687-704 

819-836 

951-959 

1005-1008 

560-568 

731-748 

863-880 

961-968 

1010-1012 

604-612 

NK  19-11 

,  Hydroqrapher  Canvon 

608-609 

692-697 

768-778 

832 

929-945 

611-612 

700 

780-786 

841-852 

947-955 

621-632 

709-720 

788 

854-867 

957-964 

• 

652-653 

730-741 

797-808 

869-876 

973-989 

655-656 

744 

812-823 

885-911 

991-1008 

665-676 

753-764 

825-830 

913-920 

2? 

NK  19-12 

,  Lydonia  Canyon 

24-34 

326-343 

533 

661-662 

756-784 

1 

68-79 

365-369 

535-564 

664-665 

793-794 

£ 

110-123 

372-387 

573 

667-696 

796-798 

e 

154-167 

406-413 

575-577 

705-706 

800-828 

ft 

193-211 

417-431 

579-608 

708-710 

837-872 

"«»« 

237-255 

450-475 

617-621 

712-740 

881-916 

< 

279-299 

489 

623-626 

749-7~50 

925-960 

323-324 

491-520 

628-652 

752-754 

969-1004 

NJ  19-1 

Blpck  9?nyon 

en 

28-36 

131-132 

336-352 

600-616 

820-836 

2 

o 

38-44 

160-168 

380-396 

644-660 

864-880 

72-80 

170-176 

424-440 

688-704 

908-924 

00 

82-88 

20<-220 

468-484 

732-748 

952-968 

116-124 

248-264 

512-528 

776-792 

996-1012 

,__^ 

126-129 

292-308 

556-572 

H 

NJ  19-2, 

V^atfcb  <?«ny9n 

% 

All  Federal  blocks  except  blocks  S3  and  97 

NJ  19-3 

All  Federal  blocks 

NOTE 

The  above  block  list  contains  106  blocks  in  the  vicinity  of  submarine 
canyon  areas.  The  following  aliquot  portions  of  these  106  blocks  are 
included  within  this  Call: 

NK  19-10.  Block  Island  Shelf 


916 
917 


-  N1/2NE1/4;  HWl/4»  W1/2SM1/4. 

-  NE1/4|  N1/2MW1/4;  E1/26E1/4. 
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NK  19-10,  Block  Island  Shelf  (rnnti 

921  -  Nl/2;  N1/2SW1/4:  SW1/4SW1/4. 

922  -  Nl/2;  SEl/4. 

961  -  NE1/4NE1/4;  S1/2NE1/4;  SE1/4SW1,'4;  SE»l/4 

9S5  -  W1/2W1/2.  i-ti/^. 

966  -  E1/2E1/2. 

1003  -  W1/2E1/2;  Wl/2. 

1005  -  El/2:  E1/2NW1/4;  SKl/4 

1010  -  E1/2E1/2. 

NK  19-11,  Hvdroqrapher  Cavynr^ 


609 

653 

655 

697 

700 

734 

735 

741 

744 

769 

778 

780 

781 

785 

786 

788 

813 

814 

822 

823 

825 

830 

857 

858 

867 

869 

875 

901 

902 

911  • 

913  • 

945  ■ 

947  • 

955  ■ 

979  ■ 

980  ■ 
989  - 
991  - 


-  N1/2NW1/4;  SW1/4NK1/4;  W1/2SW1/4 

-  W1/2W1/2. 

-  El/2;  UE1/4NW1/4. 

-  SW1/4SW1/4. 

-  El/2;  BE1/4NW1/4. 

-  Nl/2;  SWl/4;  N1/2SE1/4. 

-  Nl/2;  M1/2S1/2. 

-  W1/2W1/2;  SEl/4SWi/4. 

-  El/2;  B1/2W1/2. 

-  N1/2N1/2?  SW1/4NW1/4. 

-  Wl/2. 

-  N1/2NE1/4;  SE1/4NE1/4. 

-  Nl/2;  SEl/4. 

-  W1/2NE1/4;  Wl/2;  SEl/4. 

-  SW1/4SW1/4. 

-  El/2;  E1/2NW1/4. 

-  W1/2SW1/4;  SE1/4SW1/4. 

-  El/2;  N1/2NW1/4;  SE1/4NW1/4;  NE1/4SW1/4 

-"  ImAtm/V.  *"'''•  *'^/2s"/«'-  sEv'sEvJ: 

-  El/2;  E1/2SW1/4. 

:  ^i)^**'^^/*'  "1/2;  W1/2SE1/4;  SE1/4SE1/4. 

-  E1/2E1/2. 

-  NE1/4NWI/4;  W1/2W1/2. 

-  El/2;  EI/2W1/2. 

-  vTA*^^^*''    *'l/2S*'l/*'  SE1/4SW1/4. 

-  E1/2NE1/4. 

-  Wl/2;    S1I1/4SE1/4. 

-  El/2;  EI/2W1/2. 

•  Wl/2. 

-  El/2;  N«l/4;  m/2SWl/4;  SE1/4SW1/4 

•  NW1/4NE1/4;  S1/2NE1/4;  Wl/2;  SEl/4 

■  W1/2HE1/4;  Wl/2.  ''ti/4, 

•  El/2El/a. 

■  SW1/4NE1/4;  Wl/2;  SEl/4. 

■  E1/2E1/2;  NW1/4NE1/4. 
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NK  19-12,  Lydonia  Canyon 

155  -  NEl/4;  N1/2NW1/4. 

156  -  Nl/2;  N1/2SW1/4;  SE1/2SW1/4;  SEl/4. 
199  -  SW1/4SW1/4. 

280  -  N1/2N1/2;  SW1/4NW1/4;  W1/2SW1/4. 

281  -  Nl/2. 

282  -  Nl/2;  N1/2SW1/4;  SE1/4SW1/4;  SEl/4. 
324  -  SW1/4NE1/4;  Wl/2;  W1/2SE1/4. 

326  -  N1/2NE1/4;  SE1/4NE1/4. 

369  -  SW1/4SW1/4. 

413  -  NW1/4NW1/4;  S1/2NW1/4;  SWl/4;  W1/2SE1/4;  SE1/4SE1/4 

450  -  N1/2NW1/4;  SW1/4NW1/4;  W1/2SW1/4. 

451  -  NEl/4;  N1/2NW1/4;  SE1/4NW1/4;  SEl/4. 
489  -  W1/2NW1/4;  SWl/4. 

494  -  W1/2NW1/4;  SE1/4NW1/4;  SWl/4. 

495  -  E1/2E1/2. 

533  -  W1/2NE1/4;  SE1/4NE1/4;  Wl/2;  N1/2SE1/4.  ' 
535  -  El/2;  SE1/4SW1/4. 

538  -  NWl/4;  W1/2SW1/4. 

539  -  E1/2E1/2. 
575  -  E1/2E1/2. 
577  -  Wl/2. 

579  -  El/2;  E1/2W1/2. 

582  -  W1/2NW1/4;  SWl/4. 

583  -  NE1/4NE1/4. 

618  -  SW1/4SW1/4. 

619  -  NE1/4NE1/4. 
621  -  Wl/2. 

623  -  El/2;El/2Wl/2. 

626  -  W1/2NE1/4;  Wl/2;  W1/2SE1/4;  SE1/4SE1/4. 

662  -  W1/2W1/2;  SE1/4NW1/4. 

665  -  W1/2NE1/4;  Wl/2;  W1/2SE1/4;  SE1/4SE1/4. 

667  -  N1/2NE1/4;  SE1/4NE1/4;  E1/2SE1/4. 

671  -  W1/2NW1/4;  NW1/4SW1/4. 

706  -  SW1/4NW1/4;  W1/2SW1/4. 

710  -  SW1/4SW1/4. 

750  -  SW1/4NE1/4;  W1/2NW1/4;  SE1/4NW1/4;  SWl/4;  W1/2SE1/4 

754  -  W1/2NW1/4;  SWl/4;  S1/2SE1/4. 

794  -  S1/2NE1/4;  NW1/4NE1/4;  NWl/4;  Sl/2. 

NJ  19-1.  Block  Canvon 

36  -  Wl/2. 

42  -  SE1/4SE1/4. 

43  -  El/2;  NE1/4SW1/4;  S1/2SW1/4. 
80  -  NWl/4;  W1/2SW1/4. 

82  -  Nl/2;  N1/2SW1/4;  SE1/4SW1/4;  SEl/4. 

86  -  E1/2NE1/4. 

124  -  W1/2NW1/4;  SE1/4NW1/4;  SWl/4. 

131  -  El/2;  E1/2NW1/4;  SWl/4. 

168  -    Wl/2. 
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NJ  19-1,  Block  Canyon  (cor.t) 


174 
212 
213 


E1/2E1/2. 

Wl/2. 

E1/2E1/2. 


Ni^  19-2,  Veatch  Canyon 

8  -  NE1/4NW1/4;  W1/2W1/2. 

9  -  NE1/4NE1/4. 

19  -  SE1/4NW1/4;  W1/2NW1/4;  SWl/4. 
52  -  W1/2NW1/4!  SWl/4. 
54  -  El/2;  E1/2W1/2. 
63  -  W1/2NE1/4;  Wl/2;  SEl/4 . 
9(  -  W1/2E1/2;  Wl/2. 
9t  -  El/2;  E1/2NW1/4;  NE1/4SW1/4. 

Instructions  on  Call 

The  Call  map  delineates  the  Call  area.   Respondents  are  requested  to 
nominate  any  or  all  of  the  Federal  blocks  within  the  Call  area  that 
they  wish  to  have  included  in  Sale  96.   Although  the  identities  of 
those  submitting  nominations  become  a  matter  of  public  record,  the 
individual  indications  of  interest  are  considered  proprietary. 

Those  indicating  such  interest  are  required  to  do  so  on  the  Call  map, 
available  free  from  the  Regional  Supervisor,  Office  of  Leasing  and 
Environment  at  the  address  stated  under  "Desoription  of  Area." 
Interest  should  be  shown  by  outlining  the  area(s)  of  interest  along 
block  lines.   A  detailed  list  of  whole  and  partial  blocks  noninated  (by 
OCS  Official  Protraction  Diagram  designation*)  should  be  submitted  to 
ensure  correct  interpretation  of  nominations. 


Respondents  should  rank  areas  in  which  they  have  expressed  interest 
according  to  priority  of  their  interest  (e.g.,  priority  1  (high),  2,  or 
3).   If  there  are  areas  within  the  Call  area  in  which  respondents  have 
no  interest,  no  priority  should  be  assigned  to  them.   Areas  where 
interest  has  been  indicated  but  on  which  respondents  have  not  indicated 
any  priorities  will  be  considered  priority  3,   The  telephone  number  and 
name  of  a  person  to  contact  in  the  respondent's  organization  for 
additional  information  should  be  included.   Again,  Information  con- 
cerning both  location  and  priority  of  intere$t  submitted  by  individual 
companies  will  be  held  proprietary  and  will  help  determine  the  areas  to 
be  analyzed  in  the  EIS.   In  addition  to  the  Indications  of  interest  by 
respondents,  further  considerations  of  areas  for  analysis  in  the  EIS 
will  be  based  on  hydrocarbon  potential  and  environmental,  economic,  and 
multiple-use  conditions. 
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Comments  or  suggestions  are  requested  on  the  following: 

technology  that  is  presently  available  or 
anticipated  for  exploration  and  develop- 
ment operations  in  deepwater  areas. 

minimum  bid  levels  and  alternative 
bidding  systems. 

procedures  which  may  lead  to  enhanced 
understanding  of  the  oil  and  gas 
resources  of  the  North  Atlantic  OCS. 

particular  geologic,  environmental, 
biological,  archeological,  or  socio- 
economic conditions  or  conflicts,  or 
other  information  which  night  bear  upon 
potential  leasing  and  development  in 
particular  areas. 

potential  conflicts  that  may  result  from 
future  oil  and  gas  activities  resulting 
from  this  sale  and  approved  State  and 
local  CMP's.   If  possible,  these  coamients 
should  identify  specific  CMP  policies, 
the  nature  of  the  conflicts  foreseen,  and 
steps  that  MMS  can  take  to  avoid  or 
mitigate  potential  conflict.   Comments 
may  either  be  in  terms  of  broad  areas  or 
restricted  to  particular  blocks.   Those 
submitting  comments  are  requested  to 
outline  the  subject  area  on  the  standard 
Call  map. 

Indications  of  interest  and  comments  must  be  received  no  later  than 
45  days  following  publication  of  this  document  in  the  Federal  Register 
in  envelopes  labeled  'Nominations  for  Proposed  Lease  Sale  96  in  the 
Atlantic  OCS  Region"  or  "Comments  on  the  Call  for  Information  and 
Nominations  for  Proposed  Lease  Sale  96  in  the  Atlantic  OCS  Region." 
The  standard  Call  map  and  Indications  of  interest  and/or  comments  must 
be  submitted  to  the  Regional  Supervisor,  Leasing  and  Environment, 
Atlantic  OCS  Region,  at  the  address  stated  under  "Description  of  Area." 

Tentative  Schedule 

Final  delineation  of  the  area  for  possible  leasing  will  be  made  at  a 
later  date  and  in  accordance  with  established  departmental  procedures 
and  applicable  laws,  including  all  requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C.  4321)  and  regulations  (40 
CFR  1501.7),  and  the  OCSLA  as  amended.   If  a  decision  to  offer  blocks 
is  made,  a  final  Notice  of  Sale  will  be  published  in  the  Federal 
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^^g^f'^?'"  detailing  areas  to  be  offered  for  corpetitive  bidriing,  statira 
the  terrs  and  conditions  for  leasina,  and  announcing  the  location 
date,  «nd  time  bids  will  be  received  and  opened. 

The  following  IS  a  list  of  tentative  milestones  which  will  precede  -he 
sale,  proposed  for  1988:  t^it-ceae  .ne 


I     Date 
December  1986 


January  1987 
October  1987 
Hovember  1987 
April  1988 
June  1988 
August  1988 

September  1988 
October  1988 


Milestones 

Comments  due  en  the  Call  and  the 
Notice  cf  Intent  to  Prepare 
an  EIS 

Area  Identification 

Draft  EIS  published 

Hearings  held  on  draft  EIS 

Final  EIS  published 

Proposed  Notice  of  Sale  published 

Governor's  comments  due  on 
proposed  Notice 

Final  Notice  of  Sale  published 
Sale 


Existing  Information 

^t.'iSy^"*""!]  ^^'■^''^y  available  for  the  Call  area  includes  the  results  of 
studies  and  environmental  impact  statement  analyses  conducted  in 

results  o?"n^ir»^''?'''°i'^^^  scheduled  Sales  42,  52,  and  82  and  the 
results  of  past  exploration  activities  in  this  planning  area.   Also 

?or'the  fgso  '^^Sr^^nn"  ^»^^"f  ^"^^"5  ^he  EIS  and  decision  processes 
l^Ll.l        r  '  ^Jl'      "^  currently  Proposed  5-Year  Oil  and  Gas  Leasing 
n^?I^:^  ^"  addition,  comments  previously  received  by  the  DOI  from 
Ir^uL      .   i°*K   '5°';'""'"ents,  other  Federal  Agencies,  environmental 
groups,  and  the  oil  and  gas  industry  concerning  past  OCS  actions  will 

D€  US6u • 

arers!2ci''?q7^''^c°""r''^^  studies  program  has  been  underway  in  this 
At^ant^enr^  p       Environmental  Studies  Program  Information  in  the 
Atlantic  OCS  Region,  below).   The  following  is  a  list  of  other  infor- 
mation Which  will  be  available  to  the  DOI  for  consideration  regarding 
the  proposed  1988  OCS  Lease  Sale  in  the  Atlantic  OCS  Region.        ^ 

Atlantic  OCS  Indices  and  Summary  Reports 

1.   Atlantic  Index,  January  1975  through  November  1980. 
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2.  Atlantic  Index,  December  1980  through  June  1981. 

3.  Atlantic  Index,  June  1981  through  May  1983. 

4.  Atlantic  Index,  June  1983  through  May  1984. 

5.  Atlantic  Index,  June  1984  through  January  1985. 

*■  InitiaK^^"'''^  Planning  Area  Summary  Peport,  July  1981, 

^'  Update*""^^""'^  Planning  Area  Summary  Report,  April  1982, 

^'  Update^"^^"*"'"  "'""^'■'^  '"'^'   Summary  Peport,  February  1983, 

9.  North  Atlantic  Planning  Area  Summary  Report,  June  1983, 

10.  Atlantic  Region  Summary  Report,  December  1984,  Initial. 

11.  Atlantic  Region  Summary  Report/Index,  January  1985-June  1986. 

12.  Geology  Report,  Proposed  North  Atlantic  OCS  oil  and  qa« 
Lease  Sale  #96  (MMS  84-0062,  1985) 

Environmental  Studies  Program  Information  in  the 
Atlantic  OCS  Region 


The  DOI  initiated  the  Environmental  Studi 
emphasis,  has  been  on  geological  mapping, 
zation  of  biologically  sensitive  habitats 
ocean  circulation  modeling,  and  ecologica 
activities.  These  studies  provide  useful 
of  environmental  issues,  including  topogr 
biological  communities  on  the  continental 
habitats. 


es  Program  in  1973.   The 
environmental  characteri- 

,  physical  oceanography, 

1  effects  of  oil  and  gas 
information  for  a  number 

aphic  features,  deepwater 
slope,  and  coastal  wetland 


ord^r^ir*  listing  of  available  study  reports  and  information  for 
ordering  copies  can  be  obtained  from  the  Atlantic  OCS  Region  at  the 
'sflfla^^Th''  ""-^^  "■'^'cription  of  Area,,  or  by  telephone  at  (?03) 
It     «  I  T"*  reports  may  also  be  ordered  for  a  fee  directly  from 

U  I   Denar?menro?'r'"  ^"^"^""^^i-  Service.   The  mailing  addre.^L 
5285  Por^  Rn!r^  »   Commerce,  National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  Virginia  22161. 

In  addition,  a  program  status  report  for  continuing  stud-»8  in  this 
Section"  ^:i°^^""^^c''°'"  "^  ^'''^' '    Environmental  Studies  anS  Leasing 
of  Arfr.:    t  f^^^t   "^'^"^  ^^  ""^^   address  stated  under  "Description 
of  Area"  or  by  telephone  at  (703)  285-2728.  attiption 
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NOTICF  OF  INTENT  TO  PREPARE  AN  E^:VIRCN^^E^^TAL  TFFACT  S7ATFJMKN7 


Purpose  of  Notice  of  Intent 

Pursuant  to  the  requlations  implement i nn  the  p 
the  National  Environmental  Policv  Act  of  1969 
MMS  is  announcing  its  intent  to  prepare  an  EIS 
qas  leasina  proposal  known  as  North  Atlantic  1 
of  Intent  also  serves  to  announce  the  scopinq 
followed  for  this  EIS.   Throuqhout  the  scopinq 
and  local  qovernments  and  other  interested  par 
determininq  the  sJanificant  issues  and  alterna 
the  EIS.   The  pgblic  may  present  comments  and 
scopinq  meetinq*  which  will  be  held  in  appropr 
purpose  of  obtaininq  additional  comments  and  i 
scope  of  the  EIS  followinq  a  decision  on  Area 
addition,  comments  and  recommendations  mav  be 
The  times  and  locations  of  these  sconinq  neeti 
comments  are  du«  will  be  announced  in  a  future 
and  bv  press  release. 


rocedural  provisions  of 
(42  U.S.C.  4321) ,  the 

reqardinq  the  oil  and 
ease  Sale  96.   The  Notice 
process  which  will  be 

process.  Federal,  State, 
ties  aid  the  MMS  in 
tives  to  be  analyzed  in 
recommendations  at 
iate  locations  for  the 
nformation  reqardinq  the 
Identification.  In 
submitted  in  writing. 
nqs  and  the  date  scor>inci 

Federal  Reaister  Notice 


CD 

a. 
o 


90 
a 


The  EIS  analysi*  will  focus  on  the  potential  environmental  effects  of 
leasina,  exploration,  and  development  of  the  blocks  included  in  the 
area  defined  in  the  Area  Identification  procedure  as  the  proposed  area 
of  the  Federal  action.   Alternatives  to  the  proposal  which  would 
modify  or  cancel  the  sale,  will  be  rigorously  evaluated  in  the  EIS. 


< 

O 


For  further  information  concerninq  the  proposal  and  the  FIS,  contact 
the  Regional  Supervisor,  Office  of  Leasing  and  Environment,  Atlantic 
Region,  1951  Kidwell  Drive,  Suite  601,  Vienna,  VA  22180,  telephone 
(703)  285-2165. 


Approved: 


Director,    Minerals  Management 
Will  lam  D.   Bettenberg 


J(a^^-<^     (^ 


Assistant  'secretary  -  Land  and  Minerals  Management 
J  J.  Steven  Griles 


OCT  23  1986 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
pubNshed  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Ch.  XIV 

Regional  Office  AcMtms  Change 

AQENCV:  Federal  Labor  Relations 
Authority  (including  the  General 
Ck)unsel  of  the  Federal  Labor  Relations 
Authority)  and  Federal  Service 
Impasses  Panel. 

ACTION:  Amendment  of  rules  and 
regulations. 

summary:  This  document  amends 
Appendix  A.  paragraph  (d)(9)  (46  FR 
40760)  of  the  rules  and  regulations  of  the 
Federal  Labor  Relations  Authority 
(Authority),  General  Counsel  of  the 
Federal  Labor  Relations  Authority 
(General  Counsel),  and  Federal  Service 
Impasses  Panel  (Panel),  published  at  5 
CFR  Part  2400  et  seg..  (1985)  to  estabUsh 
a  new  location,  mailing  address  and 
telephone  numbers  for  the  Authority's 
San  Francisco  Regional  Office. 
EFFECTIVE  DATE:  October  15. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Anderson  Speight,  Deputy  to  the 
Assistant  General  Counsel  (202)  382- 
0811. 

SUPPLEMENTARY  INFORMATION:  Effective 
January  28. 1980.  the  Authority,  General 
Counsel  and  Panel  published  at  45  FR 
3482,  January  17, 198a  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority,  General  Counsel 
and  Panel  under  Chapter  71  of  Title  5  of 
the  United  States  Code  (5  CFR  Part  2400 
et  seg.  (1985)).  These  rules  and 
regulations  are  required  by  Title  VII  of 
the  Civil  Service  Reform  Act  of  1978  and 
are  sets  forth  in  5  CFR  Part  2400  et  seg. 
(1985).  Appendix  A,  paragraph  (d)  of  the 
foregoing  rules  and  regulations  sets  forth 
office  addresses  and  telephone  numbers 
of  the  Regional  Directors  of  the 
Authority.  This  amendment  sets  forth 


the  new  location,  mailing  address  and 
telephone  numbers  of  the  San  Francisco 
Regional  Office  of  the  Authority. 
Accordingly,  in  Appendix  A  to 
Chapter  XIV.  pargraph  (d)(9)  of  the 
Authority.  General  Counsel,  and  Panel 
rules  and  regulations  (5  CFR  Part  2400  et 
seg.  (1985))  is  revised  to  read  as  follows: 

Appendix  A  to  5  CFR  Ch.  XIV— Current 
Addresses  and  Geographic  Jurisdictions 

*  *        •        •        » 

(d)  The  Office  addresses  of  Regional 

Directors  of  the  Authority  are  as  follows: 

•  •        «        *        * 

(9)  San  Francisco  Regional  Office— SnWe 
220,  901  Maricet  Street  San  Francisco. 
California  94103,  Telephone:  FTS— 995-5000. 
Commercial — (415]  99S-5000. 

(5  U.S.C.  7134) 

Dated:  October  16, 1986. 

John  C  Nfiller, 

General  Counsel,  Federal  Labor  Relations 
Authority. 

(FR  Doc.  86-24980  Filed  ll-fr-86;  8:45  am] 

■ILLMa  CODE  STZT-OI-M 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 

7  CFR  Part  68 

\}J&.  Standards  for  Lentils.  Whole  Dry 
Peas,  and  Spitt  Peas 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  revising  the  U.S. 
Standards  for  Lentils  to  set  grade  limits 
for  stunned  lentils  for  U.S.  No.  1  and 
U.S.  No.  2  grades,  and  lower  the 
percentage  of  slcinned  lentils  necessary 
for  a  Sample  grade  designation.  This 
change  is  made  to  facilitate  the 
marketing  of  lentils.  No  changes  are 
being  made  to  the  U.S.  Standards  for 
Whole  Dry  Peas  and  the  U.S.  Standards 
for  Split  Peas. 

EFFECTIVE  DATE:  December  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebaklcen,  Jr.,  Information 
Resources  Staff,  USDA.  FGIS.  Room 
1661  South  Building,  1400  Independence 
Avenue  SW.,  Washington,  DC. 
telephone  (202)  382-1738. 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  order. 
Regulatory  Flexibility  Act  Certification 

John  W.  Marshall,  Acting 
Administrator,  FGIS,  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  those  persons  who  apply  the 
standards  and  most  users  of  pea  and 
lentil  inspection  services  do  not  meet 
the  requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseg.].  Further,  the 
standards  are  applied  equally  to  all 
entities  by  FGIS  employees  and  licensed 
persons. 

Standards  Review 

In  compliance  with  the  requirement 
for  the  periodic  review  of  existing 
regulations,  FGIS  reviewed  and 
proposed  to  revise  the  U.S.  Standards 
for  Lentils  in  the  August  26, 1986  Federal 
Register  (51  FR  30368),  as  corrected  on 
September  17, 1986  (51  FR  32924).  The 
U.S.  Standards  for  Whole  Dry  Peas  and 
the  U.S.  Standards  for  Split  Peas  were 
also  reviewed.  However,  FGIS  proposed 
no  changes  for  these  standards. 

Various  meetings  were  held  by  the 
dry  pea  and  lentil  industry  that  were 
attended  by  pea  and  lentil  producers, 
processors,  and  domestic  and  export 
merchandisers  as  well  as 
representatives  of  FGIS.  It  was  the 
consensus  of  industry  members 
attending  these  discussions  that  the 
current  U.S.  Standards  for  Whole  Dry 
Peas  and  the  U.S.  Standards  for  Split 
Peas  are  meeting  the  needs  of  the  pea 
industry  and  no  changes  are  needed  at 
this  time.  However,  industry 
representatives  recommended  revisions 
to  the  U.S.  Standards  for  Lentils  to 
establish  in  the  lentil  grade 
requirements  (S  68.807)  the  factor  of 
skinned  lentils.  Skirmed  lentils  are 
defined  in  the  standards  as  lentils  from 
which  three-fourths  or  more  of  the 
seedcoat  has  been  removed  (§68.601(1)). 

FGIS  studies  of  the  percentages  of 
skiimed  lentils  found  in  the  1985  crop 
year,  determined  that  the  average 
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percentage  of  skinned  lentils  was  1.01 
percent  based  on  150  samples.  Four  of 
the  samples  examined  exceeded  4.0 
percent  skinned  lentils,  three  samples 
exceeded  7.0  percent,  and  the  range  of 
skinned  lentils  was  from  0.0  to  11.2 
percent.  The  results  of  this  study 
support  the  industry  recommendations 
for  new  limits  for  skinned  lentils  in  the 
grade  reqoiranHits.  FGIS  determined 
that  this  change  would  facilitate  the 
marketing  of  lentils. 

One  comment  was  received,  on  the 
proposed  change,  from  the  American 
Dry  Pea  and  Lentil  Association.  The 
Association  supported  the  proposed 
revision  to  the  U.S.  Standards  for 
Lentils,  as  corrected  (51  PR  32924)  and 
concurred  with  the  proposed  no  change 


to  the  U.S.  Standards  for  Whole  Dry 
Peas  and  the  U.S.  Standards  for  Split 
Peas. 

Accordingly,  bated  on  information 
available,  including  the  results  of  the 
FGIS  study,  and  racommendations  and 
comment  received  from  the  industry, 
FGIS  has  determined  that  the  U.S. 
Standards  for  Lentils  which  appear  at  7 
CFR  68.601-68.611  are  revised  to  include 
grade  limits  for  skmned  lentils  under 
§  68.607  Grades  ai^ grade  requirements 
for  dockage-free  lentils.  In  addition, 
S  68.607,  the  requirement  for  sample 
grade  regarding  skinned  lentils  which  is 
designated  as  §  6&e07(d)  is  removed. 
Further,  FGIS  has  determined  that  no 
changes  should  be  made  to  the  U.S. 


§68.607    Grades  and  grad»rw|utrwTMnt»  tor  dockag*-4rMimTdla.{SM  also  §68.609.) 


Standards  for  Whole  Dry  Peas  whidi 
appear  at  7  CFR  68.401-«8.410  and  the 
U.S.  Standards  for  Split  Peas  which 
appear  at  7  CFR  68.501-68.510. 

List  of  Subjects  m  7  CPR  Part  tt 

Administrative  practice  and 
procedures,  A^cultural  commodities, 
and  Export 

PART  68— [AMENDED] 

Accordingly,  7  CFR  Fart  68  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  68  is 
revised  to  read  as  follows: 

Authority:  Sees.  203.  206.  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622, 1624). 

2.  Section  6&607  is  rtvised  to  read  as 
follows:  j 


QiadB 


US,  No.  1 

U.S.  No.  2 


Mndnvjin  hmiK  of — 


Defective  lemilt 


Total  (pefceni) 


2.0 
3.5 


Weevil- 
damaged 

lentiTs 
(percenQ 


0.3 


Heat-dvnagBd 

lentils 

(percent) 


C.2 

.5 


Foreign  mataiiai 


Total  (percent) 


0.2 
.5 


Stones 
(percent) 


0,1 
2 


Skinned  lentils 
(percent) 


4.0 

7.0 


Minanum  requiMwwnU    color 


Good 

Fair 


^h^f"^  V**"  "^  ^■"<('*  and*  iMI  be  lanOs  wNcO- 

W  Do  not  meet  the  requremants  lor  the  grade*  U.S.  Nos.  1  or  2;  or 

(S  SStS^S?  J!r..^?1SS^rS?d!£5;  'Zt^'^  "*•  "^'  "^  '"'^''-  '«*"'*-»•  <"■  ^^^'^  objectonaw,  odor  or 


Dated:  October  24. 1986. 
John  W.  Mushail, 
Acting  Administrator. 
[FR  Doc.  88-24974  Filed  11-4-66;  8:45  am] 

BIUJNQ  CODE  S410-EN-M 


Agricultural  Marketing  Service 

7  CFR  Part  969 

Raisins  Produced  From  Grapes  Grown 
In  CaNfomim  Amendment  to  the 
Welgtrt  Adjustment  (Moisture)  System 
for  Certain  Seedlees  Raisins 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMIMHT.  This  final  rule  amends  the 
weight  adjustment  (moisture)  system  for 
certain  seedless  raisins.  Cturently, 
producers  who  deliver  raisins  to 
handlers  with  moisture  levels  between 
10.0  and  13.9  percent  moisture  receive  a 
weight  credit  (bonus  tonnage)  for  such 
raisins.  This  action  will  allow  producers 
to  also  receive  a  weight  credit  for  raisins 
delivered  below  the  10  percent-moisture 
level,  thereby  receiving  a  larger  payment 
for  those  raisins.  This  action  was 


unanimously  recommended  by  the 
Raisin  Administrative  Committee,  which 
works  with  the  USDA  in  administering 
the  marketing  order. 

EFFECTIVE  DATE:  November  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L  Cioffi.  Chief.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA, 
Washington,  DC  20250  (202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 


and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  action  will  lower  the  minimum 
moisture  level  allowable  for  producers 
to  receive  a  weight  credit  under  the 
weight  adjustment  system  for  Natural 
(sun-dried)  Seedless  and  Monukka 
raisins. 

It  is  estimated  that  23  handlers  of 
California  raisins  undef  the  marketing 
order  for  raisins  produced  from  grapes 
grown  in  California  wiM  be  subject  to 
regulation  during  the  course  of  the 
current  season  and  that  the  ma}oiity  of 
these  firms  may  be  classified  as  small 
entities.  This  action  will  improve 
handler  operations  since  lower  moisture 
raisins  have  better  packaging  and 
storing  characteristics.  ¥m  most 
producers,  the  lowering  of  the  minimum 
percent  will  result  in  iicreased  incentive 
payments.  There  is  no  anticipated 
adverse  economic  impect  on  small 
entities  because  this  will  benefit 
handlers  as  well  as  producers. 

A  proposed  rule  on  tkis  amendment 
was  pubUshed  in  the  Fedaial  Register  oa 
September  10, 1986  (51  PR  32216) 
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inviting  writt«i  caaanant*  rtimiigh 
September  25. 196&  No  conuDeptt  imre 
received. 

This  rule  is  issued  under  Maricetii^ 
Order  No.  88Bi  M  amoided  (7  CFR  Part 
989),  regulating  the  handUng  of  raieins 
produced  from  grapes  grown  in 
California.  The  order  is  effective  under 
the  Agricoltural  Marketing  AgreeoMnt 
Act  of  1937.  as  amoided  (7  U.S.C  601- 
674).  It  is  hereby  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

The  weight  adjnstment  (moisture) 
system  was  established  on  August  28. 
1965  (SO  FR  35766)  to  encourage  raisin 
producers  to  delivar  lower  noistise 
Natural  (sun-dried)  Seedless  and 
Monukka  raisins  to  handlers  (i-e^  in  the 
10  to  14  percent  moisture  range).  The 
industry  has  fouid  that  h^  maturity 
raisins  of  dwse  varietal  typea  widi  a 
mmsture  levri  in  excess  of  14  percest 
tend  to  sugar  if  hdd  in  storage  for 
extended  periods  of  time.  Sogariag  is  an 
undesirable  characteristic  becaase  the 
raisins  fed  gritty,  rather  diaa  strfl  and 
pliable,  wli«k  eaten,  kicieasiag  the 
storage  life  of  raisins  is  important  to  the 
industry  because  of  the  industry's 
current  ovwsap^  situation  vni  the 
potential  for  continued  levels  of 
overprodaction  in  the  immediate  future. 
This  situation  has  resulted  ia  raisins 
being  held  for  longer  periods  ^  tfane  in 
the  industry's  reserve  pools. 

Under  &e  current  system,  groweis 
delivering  lots  of  raisins  to  faauUers 
containing  14.1  throi^  ItJa  p&touA 
moisture  receive  a  wei^t  «*n«?tragft. 
whereas  growers  deUverk^  raisias  with 
12.1  throu^  13J)  percent  raoistHre 
receive  a  we%bt  credit  ot2  povnda  of 
raisins  per  ton  for  each  Vio  percant 
moisture  under  14X)  percent  Rakias 
with  a  moisture  percent^e  of  IOlO 
throught  12J)  percent  receive  a  weight 
credit  of  40  pounds  per  ton. 

The  Committee  has  reconmMaded 
that  the  minimum  allowable  perae»ta«e 
(10.0  pocent)  to  obtain  a  wei^t  credit 
be  eliminated.  Currently,  producers  who 
deliver  raisins  below  the  lOO  paroaat 
moisture  level  receive  no  such  weight 
credit  This  diange  will  allow  producns 
to  also  receive  a  weight  credit  for  raisins 
delivered  bdow  the  lOiO  paioeat 
moisture  level  Therefore,  raisin 
deliveries  with  a  moisture  level  of  12.0 
percant  or  lower  will  receive  a  weight 
credit  oi  40  pounds  per  ton. 

It  ia  further  found  that  is 
impracticable  and  contrary  to  the  pubhc 
interest  to  postpone  the  effective  ikite 
until  30  days  after  the  publication  in  die 
Federal  Rubier  (5  VAC  553)  because 
raisin  producers  have  already  begun 
deliveries  of  1986-67  season  raisins  and 


to  be  of  mavimMB  benefit  to  prodaoers 
this  rule  should  be  in  effect  as  eariy  in 
the  harvest  season  as  possible. 

List  of  Subjects  in  7  CFR  Part  969 

Marketing  agreemenU  and  orders, 
Grapes,  Raisins,  and  California. 

PART  98»-[AMEN0ED] 

1.  The  andxwity  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

AutlMiily:  Sera.  1-19. «  Sut  31.  ■■ 
amended;  7  U.S.C  801-674. 

2.  ParagraiAs  (a)  and  (c)  of  S  989.211 
are  revised  to  read  as  follows: 

Subpft^-<luppleinemary  Begulallona 

09«6l211    Wei»l  sdiuHniiwI  »»olelare) 


(a)  General.  Natmal  (sun-dried) 
Seedless,  and  Monukka  raisins 
contaimng  from  14.1  percent  through 
16.0  percent  moisture  or  13.9  percent  or 
lower  moisture  may  be  acquired  by  a 
handler  under  a  wdght  adjustment 
system.  The  creditable  wei^t  o(  each 
lot  of  raisins  aoqoired  under  this 
adjustment  system  shall  be  obtained  by 
multiplying  the  net  we^t  of  the  raisins 
in  the  lot  by  the  apptteabte  factor 
prescribed  in  paragraphs  (b)  or  (c)  of 
this  section. 


(c)  Adfustment  tcAIe  for  Nabiral  (sun- 
dried)  Seedle*8  aadMooukka  rtusins 
with  133 percent  moisture  or  hweir 


ParemmoMure 

factor 

140 

IJOO 

t.001 
1.«02 

i.ses 

1.004 

tAoe 

1.006 
1.687 
1.008 
lAW 
1.010 
1.011 
t.0t> 
1.013 
1.014 
1.015 
Mtn 
1.017 
1.018 
1.0t» 

liieo 

139      „. . 

13JB              

19  7 

13.6 

133..    .. 

13.4 _ 

13-3 

13,2,       , 

13.1 ..       .._ 

13.0..     _.   

124 

19  • 

^2.^.     _ 

1^• 

•          - 

i»»i                                         

12A 

"■ 

12.3 _.    ...     

12.2 .    ..                        

12.1 ._ 

12.0-crlM 

■»            

Note.— No  adjottmenl  for  dettverie*  at  14 
percent  moiatwc. 

Dated:  October  31. 198& 

Jooaph  A.  GiibUn. 

Director.  Fhiit  aad  Vagetable  DivisiotL 
[FR  Doc.  86-25016  FUed  11-4-86:  MS  an] 

SIUJNO  CODE  S41S-6S-a 


DEPAimiENT  OF  JUSTICE 

ImwijiaUuii  and  Mrturafeattow 
Service 

8  CFR  Part  316a 

Reeldence,  Phyateai  Preeenca  and 
Abaence;  Application  Fee,  etc. 

AOENCV:  Immigration  and  Naturalization 
Service,  justice. 

ACnoN:  Final  rule. 


:  This  final  rule  revises  8  CFR 
316a.21  to  correct  an  obsolete  fee  to  be 
submitted  with  application  Form  N-47a 
Additionally,  this  rule  makes  minor  non- 
substantive editorial  corrections. 
EFFECnvc  date:  November  5.  lOSa 
FOR  HMTHDI MFORMATION  CONTACT. 
For  Gennal  InformatioR:  Loretta ). 
Shopen.  Director,  Pt^cy  Directives 
and  Instructions,  fanmigration  and 
Naturaliaation  Service,  425 1  Street 
NW.,  Washington.  DC  20536 
Telephone:  (202)  633-3048 
For  Specific  Information:  F.  Gerard 
Heinauer,  Senior  Immigration 
Examiner,  bnmigretion  and 
Naturalization  Service,  425 1  Street 
NW.,  Washington.  DC  20538 
Telephone:  (202)  633-5014 

•WPLEMENTAIIV  MFORMATION: 

Presently,  8  CFR  316a.21  (a)  and  (b) 
quote  an  incorrect  application  fee  for 
filing  Form  N-470.  This  regulation 
references  the  fee  specifi^  in  9  103.7, 
and  makes  minor  editorial  changes. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effoetive  date  is  unnecessary 
becaase  this  rule  merely  updates  the 
correct  application  fee  for  Form  N-470, 
and  provides  for  editmial  changes. 

In  accordance  with  5  U.S.C  e05(b),  the 
Commissioner  of  Immigratioii  wnH 
Naturalization  certifies  that  this  rule,  if 
promulgated,  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  mtities.  This  rule  is  not 
a  rule  within  the  meaning  of  section  1(a) 
of  E.a  12291  as  it  relates  to 
administrative  iwactice  and  procedure. 

List  of  Siriqects  fai  8  CFR  Part  S16a 

Citizenship  and  naturalization. 
Immigration  and  Nationality  Act 
Residence. 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  318a-RESIf)ENCE.  PHYSICAL 
PRESENCE  AND  ABSENCE 

1.  The  authority  citation  for  Part  316a 
is  revised  to  read  as  follows: 


I 


I 
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Authority:  Sees.  103. 318. 317, 332,  and  405 
of  the  Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C  1103. 1427, 1428  and  1443). 

2.  Section  316a.21  is  revised  as 
follows: 

$316a.21    Application  for  bwiemswtth 
ttoi 


(a)  Preservation  of  residence  under 
section  316.  An  application  for  the 
residence  benefits  of  section  316(b)  of 
the  Immigration  and  Nationality  Act  to 
cover  an  absence  horn  the  United  States 
for  a  continuous  period  of  one  year  or 
more  shall  be  submitted  to  the  Service 
on  Form  N-470  in  accordance  with  the 
instructions  contained  therein.  The 
application  shall  be  filed  either  before  or 
after  the  applicant's  employment 
commences  but  before  die  applicant  has 
been  absent  from  the  United  States  for  a 
continous  period  of  one  year.  The  fee 
specified  in  S  103.7  of  this  title  shall  be 
submitted  with  the  application. 

(b)  Preservation  of  residence  under 
section  317.  An  application  for  the 
residence  and  physical  presence 
benefits  of  section  317  of  the 
Immigration  and  NationaUty  Act  to 
cover  any  absences  from  the  United 
States,  whether  before  or  after 
December  24. 1952.  shall  be  submitted  to 
the  Service  on  Form  N-470  in 
accordance  with  the  instructions 
contained  therein,  either  before  or  after 
the  absence  from  the  United  States  or 
the  performance  of  the  functions  or  the 
services  described  in  that  section.  The 
fee  specified  in  S  103.7  of  this  tide  shall 
be  submitted  with  the  application. 

(c)  Approval,  denial  and  appeal.  The 
applicant  shall  be  notified  of  die 
approval  of  the  application  on  Form  N- 
472  and.  if  the  application  is  denied,  of 
the  reasons  therefor  and  of  the  right  to 
appeal  in  accordance  with  the 
provisions  of  Part  103  of  this  chapter. 

(d)  Spouse  and  unmarried  dependents 
included.  Approval  of  Form  N-470  under 
section  316(b)  of  the  Act  shall  cover  the 
spouse  and  unmarried  dependents  of  the 
applicant  who  are  residing  abroad  as 
members  of  the  applicant's  household 
during  the  period  covered  by  the 
application.  Form  N-472  shall  be 
notated  to  identify  those  family 
members  so  covered. 

Hatrial  B.  Maiple. 

(Acting)  Associate  Commissioner. 
Examinations,  Immigration  and 
/Naturalization  Service. 

(FR  Doc.  86-24962  Filed  11-4-66:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
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Treatment  of  Horses  From  Countries 
Affected  by  CEM;  Affirmation  of 
Interim  Rule 

aqency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

summary:  This  document  affirms,  widi 
certain  changes,  an  interim  rule  which 
revised  the  conditions  which  States 
must  meet  in  order  to  receive  stallions 
over  731  days  of  age  imported  from 
countries  in  which  CEM  exists.  These 
amendments  are  necessary  to  prevent 
the  introduction  and  dissemination  of 
CEM  into  the  United  States. 
EFFECTIVE  DATE:  November  5. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  C.A.  Gipson.  Program  Planning  Staff. 
VS.  APHIS.  USDA.  Room  845.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301-436-8321. 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  92.4  of  the  regulations  in  9 
CFR  Part  92  (referred  to  as  die 
regulations),  among  other  things,  sets 
forth  conditions  States  must  meet  to  be 
approved  to  receive  stallions  and  mares 
over  731  days  of  age  imported  into  the 
United  States  for  permanent  entry  from 
countries  in  which  contagious  equine 
metritis  (CEM).  a  contagious  disease  of 
horses,  exists. 

On  May  13. 1983.  an  interim  rule  was 
published  in  the  Federal  Register  (48  FR 
21549-21553)  amending  §  92.4  of  die 
regulations  by:  (1)  requiring  a  State 
veterinarian  to  directly  supervise 
treatment  of  stallions  when  treatment  is 
performed  by  an  accredited 
veterinarian;  (2)  requiring  that  mares  be 
permanently  identified  by  marking  with 
die  letter 'T"  before  they  are  used  as 
test  mares;  (3)  prohibiting  test  mares  to 
be  used  more  than  once  to  test  stallions; 
(4)  prohibiting  the  use,  as  test  mares,  of 
mares  which  were  bred  to  stallions 
other  than  those  being  tested  for  CEM 
after  specimens  were  taken  or  samples 
drawn  to  qualify  the  mares  as 
apparently  free  from  CEM;  (5)  requiring 
States  to  agree  to  quarantine  mares  used 
as  test  mares  until  such  mares  have 
been  released  from  quarantine  in 
accordance  with  specified  requirements; 
(6)  providing  criteria  for  releasing 
stallions  and  test  mares  from 


quarantine:  (7)  requiring  the  specimens, 
from  stallions  be  cultured  for  CEM  prior 
to  the  animals  being  treated  for  CEM;  (8) 
requiring  that  specimens  be  dated  and 
allowing  tests  and  cultures  to  be 
conducted  not  only  at  the  National 
Veterinary  Services  Laboratories.  Ames. 
Iowa,  but  also  at  any  other  laboratory 
approved  by  the  Deputy  Administrator. 
Veterinary  Services;  and  (9)  giving 
States  the  option  of  whether  to  have 
laws  or  to  have  regulations  requiring 
specified  treatment  of  stallions  for  CEM. 

The  interim  rule  invited  the 
submission  of  written  comments  on  or 
before  July  12. 1983.  Six  comments  were 
received.  These  comments  are  discussed 
below. 


Supervision  by  a  State  Veterinarian 

Prior  to  the  effective  date  of  die 
interim  rule,  the  regulations  provided 
that  in  order  for  a  Stete  to  be  approved 
to  receive  stallions  over  731  days  of  age 
from  countries  in  which  CEM  exists,  a 
State  must  require  certain  treatment  of 
the  stallions  to  be  performed  by  an 
accredited  veterinarian  tmder  the 
monitoring  of  a  State  or  Federal 
veterinarian. 

The  interim  rule  amended  the  extent 
of  oversight  of  the  treatment  by 
requiring  that  the  treetment  be  done 
imder  the  direct  supervision  of  a  State 
veterinarian.  Four  cotnmenters 
addressed  this  issue.  One  onnmenter 
favored  the  change:  the  three  other 
commenters  opposed  the  change.  The 
following  assertions  Were  made  in 
opposition  to  the  change: 

(1)  That  accredited  veterinarians  had 
been  peforming  the  procedures 
satisfactorily  "under  supervision  and 
instruction"; 

(2)  That  no  evidence  was  presented 
that  the  performance  of  accredited 
veterinarians  poses  an  unnecessary  risk 
and  that  the  physical  presence  of  the 
State  veterinarian  seems  to  be 
"redundant"; 

(3)  That  in  one  coimnenter's  State  it 
would  be  a  near  impossibility  for  the 
State  veterinarian  to  obse^e  all  of  the 
treatment  procedures  for  each  stallion 
entering  that  State  from  a  CEM  country; 
and 

(4)  That  a  State  animal  healdi 
technician,  rather  than  a  State 
veterinarian,  could  be  present  when 
such  procedures  were  performed  and 
that  the  presence  of  a  State  animal 
health  technician  woeld  serve  the  same 
purpose  as  the  presence  of  a  State 
veterinarian. 

APHIS  has  carefully  considered  these 
comments.  APHIS  believes  that 
retaining  the  regulations  as  amended  by 
the  interim  rule  would  be  in  the  best 
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interests  of  disease  control  and  of  the 
equine  industry  in  the  United  States. 
However,  based  on  these  omiments  and 
on  experience  gained  since  the  interim 
rule  was  made  effective.  APHIS  has 
concluded  at  this  time  tfiat  there  ate  not 
sufficient  qualified  personnel  available 
to  allow  compliance  with  this 
requirement  Therefore,  until  new 
reqairemmts  can  be  developed  and 
proposed,  the  regulations  are  amended 
to  reimplement  ^ose  regulations  in 
S  92.4(a){6)(iii)(A)  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  the  interim  rale.  Those  nMuIations 
require  that  tite  treatment  ^atattions  for 
CEM  be  performed  by  an  accredited 
veterinarian  and  "monitored**  by  a  State 
or  Federal  veterinarian. 

Penaanaofl  Msifring  of  Tail  Man* 

The  Interim  rule  added  a  new 
requirement  that  mares  to  be  used  for 
testing  stalUons  for  CEM  must  be 
pmnanently  indentified  with  the  letter 
"T'.  This  marking  is  to  be  applied  to 
either  the  left  shoulder  or  idt  aide  of  the 
animars  neck  using  a  hot  iron  or 
freezemarking,  or  tattooed  on  the 
animal's  bp. 

One  comraenter  taggeated  that  a  hoof 
brand  could  be  used  in  ben  (^  branding, 
tattooing,  or  freesemaridi^.  A  hoof 
brand  wonld  be  sioq^and  inexpensive 
and  would  last  8-8  niooths.  Anotfier 
commenter  objected  to  the  reqairanmt 
that  marea  be  permanently  indentified. 
based  on  the  assvtioa  that  owaars  at 
valuable,  registered  broodmarea  osed  as 
test  mares  would  not  tolerate  the  CEM 
program  if  their  animals  had  to  be 
tattooed.  The  oommentCT  asserted  that 
"registered  animals  could  be  idutified 
by  their  registration  papers  or 
registration  tattoos  already  in  place. 
Nonregiatered  or  grade  marea  could  be 
tattooed.  .  .".  One  of  the  conmentera 
stated  that  owners  of  valuable 
registered  broodmares  would  not  allow 
them  to  be  used  for  CEM  testing  if  tiiey 
were  tattooed,  and  that  the  use  of 
tattoos  even  on  ntmregistered  or  grade 
mares  "inhibits  their  further  use  or  sale 
as  performance  mares."  This  conmenter 
also  suggested  that  r^stration  papas 
or  registration  tattoos  already  in  ptace 
on  registered  animals  could  be  used  as 
identification. 

No  changes  are  made  in  die  interim 
rule  based  on  these  comments.  Aa 
stated  in  the  doaunent  of  May  13, 1983 
(48  PR  21551).  "[t]hi8  identificatiofi  is 
necessary  to  aid  State  officials  in 
determining  the  identity  of  mares  which 
must  be  placed  under  quarantine"  and 
which  may  be  released  only  in 
accordances  with  the  regulations  after 
they  are  used  fw  CEM  testing.  The 
Department  leefBrnu  this  rationale. 


Permanent  physical  raaikii^  wUcb 
remain  for  the  life  of  the  mare  and 
which  clearly  identify  her  as  a  CEM  test 
mare  are  necessary  to  enable  Stale  and 
Federal  personnel  to  easily,  quickly,  and 
accurately  identify  such  aalBials. 
Occaaionally  an  wiimal  is  tested  for 
CEM  and  incorrectly  found  to  be 
negative.  In  additioQ,  attempts  are 
sometinies  made  to  drcomvent  the 
regulations,  in  both  of  these  situatimu  it 
is  inq>erative  that  it  be  known  whether 
or  not  a  mare  found  to  be  infected  with 
CEM  has  been  ased  as  a  test  mare.  Het 
contacts  with  other  equines,  including 
the  stalliona  she  was  used  to  test  for 
CEM.  can  then  be  traced,  and  any 
infection  spread  by  her  can  be  located 
and  prevented  from  siweadiog  further. 
WiAhont  permanent  physical 
identification,  it  mig^  not  be 
detcnnined  that  the  mare  was  once  a 
test  mare,  and  efforts  at  controlling  the 
spread  of  CQbi  could  be  lianq>ared. 
Neither  hoof  brands,  registration 
tattoos,  nor  registraticMi  papers,  all 
suggested  t^  the  commmters  as 
alternative  methods,  would  ensure  that 
such  identification  could  be  made.  Hoof 
brands  last  only  6-8  months  and  are  not 
permanent  markings  which  remain  for 
the  life  of  the  animal.  Registration 
tattoos  are  permanent  but  they  do  not 
indicate  that  the  animal  has  been  used 
for  CEM  testing.  RegistFabon  pliers  are 
no(  physically  attached  to  the  animal 
and  could  ther^are  become  separated 
fivm  the  animal.  Also,  they  do  not 
indicate  that  Oe  animal  has  been  osed 
for  CEM  testing 

Release  of  Mares  From  Quaiantine 

The  hiterim  rule  also  amended  the 
regulations  to  require  States  to  agree  to 
quarantine  all  mares  used  to  test 
stallions  for  CEM.  The  interim  role 
further  provided  the  fo&owing 
conditimis  aider  whidi  a  State  may 
release  from  quanmtine  a  mare  that  has 
been  used  to  test  a  stf^on  for  CEM: 

(i)  The  mare  is  found  negative  for  CEM  on 
all  culturea  and  tests  required  and 
paragraphs  (a)(fl)(iii)(C)(7).  (a)[6)(iii)(C)[2), 
and  (aKeHHiXClW  of  {  92.4;  or 

(ii)  The  mare  it  subfected  to  an 
ovariectany  by  an  accredited  veterinarian 
under  the  direct  supervision  of  a  State 
veteriaarian;  or 

(iii)  Hw  mare  ts  traaled  and  handled  in 
accordance  with  parapaph  (aNtXiii)  of 
[S  <B-4.  which  seto  forth  the  traatment  and 
handling  necessary  to  ensure  that  the  mare  is 
not  afiectad  with  CEM);  or 

(iv)  The  mare  is  moved  ditecdy  to  slather 
without  unloading  enroute.  is  euthanized,  or 
dies. 

Three  commentws  addressed  these 
new  provisions.  One  ccunmenter  favored 


the  provisions:  the  other  two 
commentas  opposed  them. 

One  commenter  asserted  that  all  of 
the  conditions  for  releasing  a  mare  from 
quarantine  are  cmnbersome  and 
expensive  and  may  not  contribute  to 
di»8«se  omtrri.  This  cmnmenter  further 
suggested  tiiat  m  ovariectomy  will  not 
add  to  disease  control  because  mares 
could  be  induced  into  heat  with  drugs. 

The  other  commenter  also  objected  to 
the  option  of  subjecting  the  mare  to  an 
ovariectOBsy,  based  on  the  assertion  that 
some  'tesf  mares  will  accept  a  stalbon 
whether  ornot  they  are  in  estrus. 

No  chaises  are  made  based  on  these 
comments.  In  die  interim  rule  (48  PR 
21551).  the  Department  explained  that  it 
bebeves  "each  condition  under  which 
the  mares  in  questirai  may  be  released 
from  quarantine  will  assure  that  the 
mare  does  not  disseminate  CEM."  The 
Department  continned  on  to  state,  in 
connection  with  each  option  except 
number  fom*.  the  death  or  slaughter  of  a 
mare,  that  the  risk  is  minimal  that  an 
animal  which  met  any  of  the  prescribed 
conditions  would  transmit  CEM.  In 
connection  witii  option  number  four,  the 
Department  observed  that  a  dead  mare 
or  a  mare  disposed  of  by  euthanizing  or 
moving  her  directiy  to  slaughter  without 
unloading  enroute  will  not  have  an 
opportunity  to  breed  and  disseminate 
C^.  The  Department  affirms  all  of 
these  statements. 

Regarding  the  comments  that  it  is 
possible  for  a  mare  which  has  had  an 
ovariectony  to  be  willing  to  breed  in 
spite  of  dtat  fact  and  that  such  animals 
can  be  induced  chemically  into  heat  the 
Department  agrees  that  both  of  these  are 
possible.  However,  the  Department 
reaffirms  its  view  that  "the  risk  of  the 
mare  dissmninating  CEM  is  minimal" 
when  the  animal  has  had  an 
ovariectrany. 

The  Department  is  imsure  which  of 
the  four  options  for  releasing  test  mares 
from  quarantine  was  being  addressed  by 
the  commmter  who  stated  that  all 
mares  should  be  sent  to  slaughter  imless 
they  are  identified  and  go  through  "the 
quarantine  release  procedure."  All  of 
the  four  options  require  that  test  mares 
be  identified,  and  all  of  the  four  options 
are  quarantine  release  procedures,  as 
discussed  above.  In  addition,  the 
Department  beUeves  that  all  of  the 
opticms  offered  are  effective  means  of 
stopping  the  spread  of  CEM. 

Culture  Results  From  StaUions 

The  regulations  were  also  amended 
by  the  interim  rule  to  require  that  prior 
to  the  treatment  of  the  stallion,  various 
specimens  must  be  taken  and  cultured 
for  CEM.  "ITiree  conunenters  addressed 
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this  issue.  One  comment  was  positive. 
The  other  comments  questioned  the 
need  to  wait  for  culture  results  before 
treating  the  stallion. 

As  stated  in  the  interim  rule  (48  FR 
21550): 

*  *  *  This  requirement  ia  added  for  two 
reasons.  First,  it  will  provide  this  Department 
information  regarding  the  numbers  of 
stallions  and  the  origins  of  stallions  which 
are  affected  with  CEM  when  they  enter  this 
country.  Present  S  92.2(i](2)(iv]  requires  that 
stallions  over  731  days  of  age  from  countries 
in  which  CEM  exists  must  be  accompanied 
by  a  certificate  signed  by  a  salaried 
veterinary  officer  of  the  national  government 
of  the  country  of  origin  stating  that  certain 
specified  things  were  done  or  not  done  with 
respect  to  the  stallion. 

Should  the  information  provided  by  the 
cultures  performed  prior  to  treatment  of  the 
stallion  in  the  United  States  indicate  a 
pattern  of  CEM  affected  stallions  entering 
this  country  from  a  particular  country  of 
origin,  the  Department  will  have  an 
opportunity  to  consult  with  the  national 
veterinary  service  of  that  country  in  an 
attempt  to  remedy  any  deficiencies  which 
may  exist  in  their  treatment  of  such  stallions. 

The  second  reason  for  adding  the 
requirement  that  specimens  be  taken  from  the 
stallion  and  cultured  prior  fo  the  treatment 
presently  required  in  S  92.4(a)(6)(iii)(A)  is  to 
provide  State  officials  with  information 
regarding  the  disease  status  of  each  stallion 
to  be  treated.  If  a  culture  indicates  that  a 
particular  stallion  is  affected  with  CEM  prior 
to  the  staUion  being  treated,  this  will  enable 
the  State  veterinarian  supervising  such 
treatment  and  the  accredited  veterinarian 
performing  such  treatment  to  be  particulariy 
conscientious  with  respect  to  the  treatment 
required  in  {  92.4{a)(6)(iii)(A).  It  should  be 
noted  however,  that  the  treatment  required 
by  i  92.4(a)(6)(iii)(A)  is  required  no  matter 
what  results  are  obtained  by  culturing  the 
specimens  taken  prior  to  treatment. 

Neither  culturing  nor  test  breeding  are 
completely  accurate  methods  of 
identifying  infected  animals,  although 
they  are  the  best  methods  available.  It  is 
therefore  vital  for  veterinarians  to  have 
as  much  information  as  possible 
concerning  the  horse  they  are  treating. 
As  stated  in  the  interim  rule,  this 
information  will  enable  "the  accredited 
veterinarian  performing  such  treatment 
to  be  particularly  conscientious  with 
resp.«ct  to  the  treatment  .  .  .".  All 
possible  steps  to  ensure  that  the  animal 
is  free  of  CEM  can  then  be  taken  before 
the  animal  is  test  bred.  In  this  way  the 
chances  of  detecting  and  successhilly 
treating  all  CEM-affected  animals  are 
maximized.  For  these  reasons  no 
changes  are  made  based  on  these 
comments. 

Reuse  of  Test  Mares 

The  document  of  May  13. 1983,  also 
amended  the  regulations  to  prohibit  the 
use  of  mares  for  test  breeding  stallions 


when  the  mares  have  been  previously 
used  to  test  stallions  for  CEM.  Four 
comments  addressed  this  issue.  One 
comment  supported  the  regulation  in  its 
entirety.  Three  cammenters  asserted 
that  a  total  prohibition  on  the  reuse  of 
mares  for  CEM  test  breeding  was  not 
needed. 

One  commenter  appeared  to  state  that 
the  reuse  of  test  mores  did  not  need  to 
be  prohibited  because  there  was 
virtually  no  chance  Ihat  stallions  would 
not  have  been  properly  "scrubbed  to  rid 
them  of  CEM."  The  same  commenter 
continued  to  say  that  it  is  "difficult  to 
find  test  mares  that  have  healthy 
reproductive  tracts"  and  that  candidate 
mares  often  have  subclinical  infections 
which  preclude  their  use  as  test  mares. 
Another  commenter  stated  that  he  was 
in  favor  of  prohibiting  the  immediate 
reuse  of  test  mares,  but  that  a  month  or 
two  months  between  uses  would  be 
adequate  if  the  mares  passed  the 
required  two  weeks  of  prebreeding 
cultures  and  tests  for  CEM  prior  to  each 
use  as  a  test  mara  The  final  commenter 
stated  that  mares  could  be  reused  60 
days  after  breeding,  and  suggested  that 
the  regulations  be  amended  to  provide 
that  test  mares  "may  be  reused  for  test 
purposes  provided  they  are  maintained 
under  quarantine  end  used  for  test 
purposes  only",  and  to  provide  that 
upon  completion  ef  testing  such  mares 
may  be  released  from  quarantine  only  in 
accordance  with  die  regulations. 

The  rationale  for  prohibiting  the 
reuse  of  test  mares  was  stated  in  the 
document  of  May  13, 1983  (48  FR  21551) 
as  follows:  (1)  To  ensure  that  the  mares 
used  to  test  the  stallion  for  CEM  were 
not  affected  with  CEM  prior  to  being 
used  to  test  the  stallion;  (2)  to  prevent 
the  possible  spread  of  CEM  to  stallions 
by  test  mares;  and  (3)  to  provide  "a 
more  reliable  indication  of  the  source  of 
infection"  if  a  test  mare  is  found  after 
test  breeding  to  be  infected  with  CEM. 

After  carefully  reviewing  these 
comments,  the  Department  has 
determined  that  this  section  of  the 
regulations  should  be  amended  to  allow 
the  reuse  of  test  mares.  The  Department 
agrees  that  it  is  difficult  to  locate 
suitable  test  mares.  The  Department 
also  concludes  that  mares  previously 
used  for  test  breeding  are  no  more  Idcely 
to  be  infected  with  CEM  than  mares 
from  the  general  horse  population, 
because  they  are  subjected  to  qualifying 
cultures  and  tests  prior  to  test  breeding, 
are  quarantined  after  breeding,  and  are 
released  only  in  accordance  with  the 
regulations.  Therefore, 
S  92.4{a)(6)(iii)(B)(2)  of  the  regulations  is 
amended  to  delete  the  prohibition  on 
reuse  of  test  mares. 


Miscellaneous 

Section  g2.4(a)(6)(iii)(E](Jf]  of  the 
regulations  contains  provisions 
concerning  laboratories  which  may 
conduct  CEM  tests  and  cultures, 
including  the  approval  or  withdrawal  of 
approval  of  laboratories.  The  section 
also  contains  provisions  governing  the 
handling  and  identification  of  specimens 
submitted  to  such  laboratories  for  CEM 
tests  and  cidtures. 

This  final  rule  contains 
nonsubstantive  changes  to  clarify  that 
the  procedures  for  approval  and 
withdrawal  of  approval  of  laboratories 
to  conduct  CEM  tests  and  cultures  are 
the  same  whether  the  laboratory  is 
handling  specimens  £rom  mares  or  from 
stallions,  and  to  clarify  that  specimens 
taken  fi*om  both  maree  and  stallions  for 
CEM  cidtures  must  be  handled  and 
identified  in  the  same  manner. 

In  addition,  this  final  nde  contains 
nonsubstantive  changes  for  the  purposes 
of  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  major  rule.  Based  on  information 
compiled  by  the  Department  it  has  been 
determined  that  this  action  will  not 
result  in  a  significant  Bimual  el^ect  on 
the  economy;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consiuners,  individual  industries. 
Federal,  State,  or  local  govenunent 
agencies,  or  geographic  regions;  and  will 
not  have  any  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  only  those  importers 
interested  in  importing  stallions  from 
coimtries  in  which  C^  exists.  It  is 
anticipated  that  approximately  91  such 
stallions  will  be  imported  during 
calendar  year  1986.  Tbis  compares  with 
approximately  40,653  horses  of  all 
classes  imported  into  the  United  States 
in  fiscal  year  1985. 

Executive  Order  12373 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
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consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  9  CFR  Part  82 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation.  Wildlife. 

Accordingly,  it  has  been  determined 
that  the  rule  should  remain  effective  as 
published  in  the  Federal  Register  on 
May  3, 1983.  except  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1822;  19  U.S.C.  1308;  21 
U.S.C.  102-105,  111.  134a,  134b,  134c.  134d. 
134f,  and  135:  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  In  5  92.4,  paragraph  (a)(6)(iii)(A)  is 
amended  to  change  "by  an  accredited 
veterinarian  under  the  direct 
supervision  of  a  State  veterinarian"  to 
"under  the  monitoring  of  a  State  or 
Federal  veterinarian  and  performed  by 
an  accredited  veterinarian." 

3.  In  592.4,  paragraphs  (a)(6)(iii)[B)  [1] 
and  [2]  are  revised  to  read  as  follows: 

992.4    [Amwtctod] 

(a)  *  *  * 

(6)  *  *  * 

(iii)*  *  * 

(B)(J)  Identification  of  test  mares. 
Mares  to  be  used  to  test  stallions  for 
CEM  shall  be  permanently  identified 
before  the  mares  are  used  for  such 
testing  with  the  letter  "T."  The  marking 
shall  be  permanently  applied  by  an 
inspector,  a  State  inspector,  or  an 
accredited  veterinarian  who  shall  use  a 
hot  iron,  freezemarking.  or  a  lip  tattoo.  If 
a  hot  iron  or  freezemarking  is  used,  the 
marking  shall  not  be  less  than  two 
inches  high  and  shall  be  applied  to  the 
left  shoulder  or  left  side  of  die  neck  of 
the  mare.  If  a  lip  tattoo  is  used,  the 
marking  shall  not  be  less  than  one  inch 
high  and  three-fourths  of  an  inch  wide 
and  shall  be  applied  to  the  inside 
surface  of  the  upper  lip  of  the  mare. 

[2]  After  a  period  of  seven  days 
following  the  fifth  consecutive  day  of 
scrubbing  and  packing  required  in 
paragraph  (a)(8)(iii)(A)  of  Uiis  section, 
the  stallion  shall  be  bred  to  two  mares 
which  are  quaUfied  prior  to  breeding  as 
apparently  free  from  CEM  and  which 
have  not  been  bred  from  the  time 
specimens  were  taken  from  the  mares  to 
qualify  the  mares  as  apparently  free 


from  CEM.  To  qualify  as  apparently  free 
from  CEM,  each  mare  shall  be  tested 
with  negative  results  by  a  complement 
fixation  (OF)  test  for  CEM,  and 
specimens  taken  from  each  mare  shall 
be  cultured  negative  for  CEM.  For 
culture,  one  specimen  each  shall  be 
collected  during  estrus  from  the 
endometrium  of  the  uterus,  clitoral 
sinuses  and  clitoral  fossa.  After  an 
interval  of  not  less  than  seven  days,  one 
specimen  each  shall  be  collected  from 
the  cervix,  clitoral  sinuses,  and  clitoral 
fossa. 
•        *        •        •        • 

4.  In  5  92.4(a),  paragrah  (6)(iii)(E)  is 
redesignated  paragraph  (a)(10),  and 
paragraphs  (6){ui}(E}(7),  (6)(iu)(E}(2), 
(6)(iii)(E){3),  (6)(iii)(E)(4)(;l,  and 
(6)(iii)(E)(4](/il  are  redesignated 
paragraphs  (10)(i),  (10)(ii),  (10)(iii), 
(10)(iv)(A),  and  (10)(iv)(B),  respectively. 

5.  In  5  92.4,  new  paragraph  (a)(10)(i)  is 
revised  to  read  as  follows: 

(a)  *  *  * 

(10)(i}  All  tests  and  cultures  required 
by  paragraphs  (a)(6)  and  (a)(9)  of  this 
section  shall  be  conducted  at  the 
National  Veterinary  Services 
Laboratories,  Ames,  Iowa,  or  at  a 
laboratory  approved  by  the  Deputy 
Administrator,  Veterinary  Services,  to 
conduct  CEM  cultures  and  tests. 

Done  at  Washington,  DC,  this  31  st  day  of 
October  1986. 
).K.  AtwaU. 

Deputy  Administrator,  Veterinary  Services. 
(FR  Doc.  86-25018  Filed  11-4-88:  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  86-1156) 

12  CFR  Parte  543, 546, 552, 562.  563, 
563b  and  574 

Converslone  From  Mutual  to  Stock 
Form  and  Acquialtions  of  Control  of 
Inaured  Institutions 

October  17, 1986. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACnoM:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  its 
regulations  governing  mutual-to-stock 
conversions  of  insured  institutions. 
Through  these  amendments,  the  Board 
intends  to  encourage  mutual  insured 
institiitions  to  undertake  standard 
conversions  and  to  enable  more 
institutions  that  fail  to  meet  their 
regulatory  capital  requirements  or  are 
insolvent  to  convert  to  stock  form  and 


raise  new  capital  using  the  modified  and 
voluntary  supervisory  conversion 
procedives.  The  amendments  also,  (1) 
provide  increased  protection  to  newly 
converted  institutions  from  changes  in 
control  that  may  disrupt  the  transition 
into  the  stock  form  of  ownership  and  the 
prudent  deployment  of  conversion 
proceeds,  (2)  clarify  issues  relating  to 
stock  purchases  by  management  of 
converting  institutions  in  conversions 
and  thereafter,  (3)  provide  additional 
incentives  for  insured  institutions  and 
other  acquirers  to  participate  in  merger 
conversions  with  insolvent  institutions, 

(4)  make  more  attractive  the  voluntary 
supervisory  and  modified  conversion 
procedures  to  management  of  insured 
institutions  and  potential  acquirers,  and 

(5)  enhance  the  efficiency  of  processing 
of  modified  and  voluntary  supervisory 
conversion  applications. 

The  Board  also  is  amending  its 
regulations  governing  acquisition  of 
control  of  insured  institutions  in  order  to 
conform  provisions  of  those  rules  to 
changes  in  the  Conversion  Regulations. 

EFFCCnVE  date:  November  5, 1986. 
These  amendments  will  apply  to  all 
conversion  applications  filed  ori  or  after 
November  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  V.  Shahinian,  Attorney.  (202)  377- 
7289;  J.  Larry  Fleck,  Associate  General 
Counsel  for  Conversions,  (202)  377-6413: 
or  Julie  L  Williams,  Deputy  General 
Counsel.  Director,  (202)  377-6459; 
Corporate  and  Securities  Division, 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General 

The  Board,  as  the  operating  head  of 
the  Corporation,  has  broad  authority  to 
authorize  mutual-to-stock  conversions  of 
insured  institutions  under  sections  5(i] 

(1)  and  (2)  of  the  Home  Owners'  Loan 
Act  of  1933  ("HOLA  •).  12  U.S.C.  1464(i) 
(1),  (2)  (1982).  and  section  402(j)  of  the 
National  Housing  Act  ("NHA"),  12 
U.S.C.  1725(j)  (1982).  Sections  5(i)  (1)  and 

(2)  provide  that,  subject  to  the  rules  and 
regulations  of  the  Board,  any  institution 
which  is,  or  is  eligible  to  become,  a 
Federal  Home  Loan  Bank  ("FHLB") 
member  may  convert  itself  into  a  federal 
savings  and  loan  association  or  federal 
savings  bank,  and  simultaneously  or 
subsequenUy  may  convert  from  mutual 
to  stock  form;  and  that  any  federally 
chartered  association  may  convert  from 
the  mutual  to  stock  form  of  organization. 


I 


I 
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Section  4020)  of  the  NHA  provides  that 
mutual  insuted  iiutitutioiis  may  convert 
to  federally  or  state-chartered  stock 
form  only  in  accordance  with  the  rules 
and  regulations  of  the  Board. 

Section  121  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
("Gam-St  Germain  Act"),  which  added 
paragraph  (p)  to  section  5  of  the  HOLA, 
12  U.S.C.  1464(p)  (1982),  enhanced  the 
Board's  conversion  authority  under 
sections  5(i)  (1)  and  (2)  of  the  HOLA  and 
section  402())  of  the  NHA.  Section  121  of 
the  Gam-St  Germain  Act  empowered 
the  Board  in  certain  circumstances  to 
preempt  other  provisions  of  federal  and 
state  law  in  order  to  authorize  and,  in 
the  case  of  a  federally  chartered  insured 
institution,  to  require  the  conversion  of  a 
FSLIC-insured  savings  and  loan 
association  or  savings  bank,  from 
mutual  to  federal  stock  form;  or  to 
charter  a  federal  stock  savings  and  loan 
association  or  federal  stock  savings 
bank  to  acquire  the  assets  of,  or  merge 
with,  a  mutual  institution  under  the  rules 
and  regulations  of  the  Board.  The 
Board's  conversion  authority  under 
section  5(p)  of  the  HOLA  arises  only  if 
(1)  the  institution  is  in  receivership,  (2) 
the  Corporation  has  contracted  to 
provide  assistance  to  the  institution 
under  section  406  of  the  NHA,  or  (3)  the 
Board  has  determined  that  severe 
Tmancial  conditions  exist  which 
threaten  the  stability  of  the  institution 
and  that  such  authorization  is  likely  to 
improve  the  financial  condition  of  die 
institution. 

Section  5(p)  expired  July  15, 1986,  Pub. 
L.  No.  99-278. 100  Stat.  397  (1986)  and 
has  been  reinstated  for  brief  intervals 
since  that  time.  The  Board  has  urged  the 
Congress  to  restore  this  and  several 
other  sections  which  provide  important 
emergency  acquisition  authority  for  the 
Board,  and  certain  amendments  are 
being  adopted  in  the  hope  that  section 
5(p)  eventually  will  be  restored.  Of 
course,  the  Board  will  not  act  under  any 
regulation  or  portion  thereof  whose  sole 
basis  was  section  5(p)  unless,  and  until, 
the  section  is  reenacted.  The  Board 
notes,  however,  that  while  section  5(p) 
has  been  an  extremely  valuable  tool,  the 
absence  of  section  5(p)  will  not  preclude 
the  Board  from  acting  on  voluntary 
conversions.  Section  5(i)  of  the  HOLA 
provides  an  independent  basis  for  the 
Board's  authority  to  regulate  all  types  of 
conversions  where  the  residting  entity  is 
federally  chartered,  provided  that  no 
preemption  is  required  and  that  the 
transaction  is  voluntary  on  the  part  of 
the  institution.  The  Board's  authority 
over  conversions  of  state-chartered 
institutions  pursuant  to  section  402(j)  of 
the  NHA  also  remains  intact 


Part  563b  of  the  Rules  and  Regulations 
for  the  Federal  Savings  and  Loan 
Insurance  Corporation  (the  "Conversion 
Regulations"),  12  CFR  Part  563b  (1986), 
sets  forth  the  reqairements  for 
conversion  from  mutual-to-stock  form  of 
federally-charterad  and  FSLIC-insured 
institutions.  The  Conversion  Regulations 
were  promulgated  and  have  been 
amended  by  the  Board  over  the  years  in 
order  to  implemeat  the  Board's 
comprehensive  conversion  authority 
under  sections  5(i]  (1)  and  (2)  of  HOLA, 
section  402(j)  of  NHA,  as  well  as  5(p)  of 
HOLA.  The  Conversion  Regulations 
today  provide  for  three  basic  types  of 
conversions  of  insured  institutions  &om 
the  mutual  to  the  stock  form  of 
organization:  standard,  voluntary 
supervisory,  and  modified  conversions. 
Subpart  A  of  the  Conversion 
Regulations,  12  CFR  563b.l  through 
563b.l0,  establishes  the  rules  and 
procedures  applicable  to  standard 
conversions.  In  a  standard  conversion, 
an  institution's  aocountholders  and 
voting  members  are  given  the  first  right 
to  subscribe  for  conversion  stock, 
followed  by  a  community  or  public 
offering  of  any  stock  that  is 
unsubscribed.  Puichases  by  directors 
and  officers  and  tfieir  "associates"  in 
the  aggregate  are  limited  to  between  25 
and  35  percent  of  the  total  offering, 
determined  on  a  sliding  scale  depending 
upon  the  asset  size  of  the  institution. 
Generally,  no  person  acting  in  concert 
with  any  associate  or  group  of  persons 
may  purchase  more  than  5%  of  the 
conversion  stock.  Standard  conversions 
must  be  authorized  by  vote  of  a  majority 
of  the  institution's  voting  members. 

Subpart  C  of  the  Conversion 
Regulations,  12  CFR  563b.20  through 
563b.33,  specifies  the  qualifications  for 
and  the  rules  and  procedures  applicable 
to  voluntary  supervisory  conversions. 
Previously,  institutions  that  were 
insolvent  on  the  basis  of  regulatory 
accounting  principles  or  were  projected 
to  be  so  within  12  months,  would  be 
eligible  to  undertake  a  voluntary 
supervisory  conversion.  Upon  a 
determination  that  there  was  no 
realizable  equity  value  remaining  for  the 
mutual  members,  the  substantive  and 
procedural  rights  granted  to  the 
members  in  converting  mutual  insured 
institutions  by  the  Board's  standard 
conversion  rules  under  Subpart  A  were 
eliminated.  Accordingly,  the  members  of 
the  insured  institation  converting  to 
stock  form  on  a  voluntary  supervisory 
basis  were  not  afforded  rights  of 
approval  or  participation,  and  upon 
completion  of  the  conversion  had  no 
continuing  legal  or  beneficial  ownership 
interest  in  the  coaverted  insured 


institution.  Previously,  in  order  for  the 
Board  to  authorize  a  voluntary 
supervisory  conversion,  an  insured 
institution  had  to  satisfy  all  of  the 
following  criteria,  which  were  set  forth 
in  section  563b.23  of  Subpart  C:  (1)  As  to 
a  federally-chartered  insured  institution, 
the  Board  had  the  power  to  appoint  a 
receiver  for  the  purpose  of  liquidation, 
or,  as  to  a  state-chartered  insured 
institution,  the  Board  would  have  the 
power  to  appoint  a  receiver  for  the 
purpose  of  liquidation  were  the 
institution  federally-chartered;  (2)  upon 
liquidation,  there  would  be  no  equity 
value  realizable  by  the  mutual 
accountholders;  (3)  the  insured 
institution  was  in  receivership,  or  the 
Corporation  had  contracted  to  provide 
assistance  to  the  insured  institution 
under  section  406  of  the  NHA,  or  the 
Board  had  determined  that  severe 
financial  conditions  existed  which 
threatened  the  financial  condition  of  the 
insured  institution;  and  (4)  the  insured 
institution  would  have  been  a  viable 
entity  under  S  563b.26  of  Subpart  C 
following  the  conversion. 

Subpart  D  of  the  Conversion 
Regulations  provides  guidelines  for 
modified  conversions.  Modified 
conversions  generally  are  available  to 
institutions  that  fail  to  meet  their 
regulatory  capital  re(^irement  but  do 
not  "qualify"  for  a  voluntary  supervisory 
conversion,  and  that  demonstrate  that 
they  would  be  unable  to  sell  their  stodc 
in  a  standard  conversion.  In  a  modified 
conversion,  the  substantive  and 
procedural  rights  granted  to  members  of 
mutual  institutions  converting  under 
Subpart  A  are  limited  but  not 
eliminated.  Modified  conversions  may 
be  effected  without  the  approval  of 
members,  but  must  involve  sales  of 
conversion  stock  at  an  aggregate  price 
in  excess  of  iheprofoima  market  value 
of  the  institution  as  determined  by  an 
independent  appraiser,  and  provide  for 
members'  preemptive  ri^ts  to  purchase 
conversion  stock,  but  subject  to 
limitations. 

Pursuant  to  S  563b.Se(a),  an  insured 
institution  must  meet  one  of  the  three 
previously  described  conditions  derived 
from  section  5(p)(2)  of  the  HOLA  in 
order  to  qualify  for  Board  authorization 
of  a  modified  converaon.  The  Board  has 
established  the  following  criteria  under 
§  563b.36(c)  of  Subpart  D  for 
determining  the  existence  of  the  severe 
financial  conditions  portion  of  such  test: 
(1)  Failure  of  the  instftution  to  meet  its 
regulatory  capital  requirement;  (2) 
insufficiency  of  current  and  projected 
income  from  operations  to  restore  and 
maintain  the  institution's  regulatorily 


required  capital;  and 


[3)  a 
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demonstration  that  a  standard 
conversion  would  not  be  feasible. 

The  Board  considers  the  mutual-to- 
stock  conversion  process  an  extremely 
valuable  structural  option  available  to 
savings  institutions  today.  Mutual-to- 
stock  conversions  infuse  new  capital 
into  insured  institutions,  provide  an 
opportimity  for  needed  portfolio 
restructuring  and  may  enable 
institutions  to  compete  successfully  in 
the  modem  Hnancial  marketplace.  Since 
the  advent  of  the  Board's  mutual-to- 
stock  conversion  program  in  the  mid- 
1970's,  the  aggregate  amount  of  new 
capital  raised  through  conversions  now 
exceeds  $7  billion,  %vith  approximately 
$6.5  billion  being  raised  in  the  past  three 
and  one-half  years.  The  conversion 
process  also  increases  an  institution's 
capital  without  requiring  an  institution 
to  rely  on  increased  earnings.  Therefore, 
mutual-to-stock  conversions  represent  a 
desirable  means  for  increasing  capital  in 
the  industry,  and  constitute  a  valuable 
tool  to  enable  institutions  to  meet  their 
regulatory  capital  requirements. 

B.  Summary  of  Current  Proposal 
Revisions  to  Subpart  A  of  the 
Conversion  Regulations  relate  to  the 
purchases  of  stock  by  management, 
employees  and  various  types  of 
employee  stock  benefit  plans  in  the 
conversion  and  thereafter.  In  addition, 
stock  institutions  that  undertake  merger 
conversions  with  insolvent  institutions 
will  be  afforded  added  post-conversion 
anti-takeover  protection  derived  from 
the  converting  insured  institutions.  The 
duration  of  such  protection  will  depend 
upon  the  asset  size  of  the  converting 
insolvent  institution  and,  potentially, 
other  factors.  The  amendments  also 
attempt  to  facilitate  merger  conversions 
by  providing  an  exception  to  the 
aggregate  conversion  stock  purchase 
limitations  applicable  to  officers  and 
directors  of  the  existing  insured  stock 
institution  and  their  associates  in 
merger  conversions. 

The  amendments  define  the  term 
"acting  in  concert,"  as  used  in  the 
conversion  stock  purchase  limitations, 
and  clarii^  that  the  rebuttable 
presumptions  of  concerted  action  set 
forth  in  S  574.4(d)  of  the  Board's 
Acquisitions  of  Control  Regulations 
apply  to  conversion  stock  purchases  by 
any  person  together  with  any  associate 
or  group  of  persons  acting  in  concert. 
Certain  amendments  also  are  being 
made  to  the  regulations  dealing  with  the 
liquidation  account  established  by 
converted  institutions  in  order  to  clarify 
the  transferability  of  such  account  if  the 
converted  institution  merges,  dissolves 
into,  or  is  otherwise  absorbed  by 
another  institution. 


The  amendments  to  Subparts  C  and  D 
of  the  Conversion  Regulations  effect  a 
major  change  in  the  criteria  used  by  the 
Board  to  determine  whether  an  insured 
institution  is  in  such  severe  financial 
condition  as  to  qualify  for  voluntary 
supervisory  or  modified  conversion.  The 
new  tests  use  a  calculation  based  upon 
generally  accepted  accounting  principles 
("GAAP")  rather  than  regulatory 
accounting  principles  ("RAP")  for 
standards  of  insolvency  or  regulatory 
capital  compliance  in  the  case  of  both 
voluntary  supervisory  and  modified 
conversions,  and,  in  the  case  of 
voluntary  supervisory  conversions, 
provide  an  alternative  approach  for 
satisfying  the  requirement  for  the 
amount  of  capital  that  must  be  infused 
in  the  conversion.  The  tests  for 
determining  whether  an  institution 
qualifies  for  a  voluntary  supervisory  or 
modified  conversion  are  being 
substantially  simplified  to  easily 
ascertainable  objective  standards  of 
financial  condition  and  specified  legal 
structural  requirements.  Another 
revision  involves  delegating  the 
authority  to  approve  certain  types  of 
voluntary  supervisory  conversions  to 
the  Board's  Office  of  General  Counsel 
("OGC"),  as  is  now  the  case  with 
standard  and  modified  conversions, 
except  in  cases  involving  a  significant 
issue  of  poUcy.  Various  components  of 
supervisory  and  modified  conversions, 
such  as  a  business  plan,  are  subject  to 
approval  by  the  appropriate  FHLB  and/ 
or  the  Office  of  Regulatory  Policy, 
Oversight  and  Supervision  ( 'ORPOS "). 
Authority  to  approve  holding  company 
applications  and  change  in  control 
notices  that  accompany  voluntary 
supervisory  and  modified  conversions 
continues  to  be  delegated  to  be 
appropriate  FHLB,  or  to  ORPOS  with  the 
concurrence  of  OGC,  in  accordance  with 
the  delegation  standards  set  forth  in 
§  574.8  of  the  Board's  Acquisitions  of 
Control  Regulations. 

Finally,  die  Board  also  is  amending  its 
Acquisitions  of  Control  Regulations  to 
conform  with  certain  revisions  to  the 
Conversion  Regulations. 

C.  Summary  of  Comments 

The  Board  received  eleven  public 
comments  in  response  to  its  proposal. 
Three  of  the  comments  were  received 
from  savings  and  loan  associations:  one 
from  a  bank;  two  from  law  firms  which 
practice  savings  and  loan  and  banking 
law;  three  from  trade  associations, 
including  a  national  savings  and  loan 
trade  association,  a  state  savings  and 
loan  trade  association  and  a  state 
banking  trade  association;  and  two  from 
government  agencies,  including  a  state 
comptroller. 


Commentators  agreed  that  the 
conversion  procedure  is  an  effective 
means  of  raising  capital  for  savings 
institutions  and  should  be  promoted  and 
concurred  in  the  objectives  of 
strengthening  the  savings  and  loan 
industry. 

Six  commentators  discussed  the 
proposal  to  revise  S  563b.3(i)(6)  to 
require  a  prospective  acquirer  of  a 
recently  converted  institution  to 
demonstrate  that  a  proposed  acquisition 
would  benefit  the  institution,  its 
depositors,  and  the  FSLIC.  A  national 
trade  association  supported  the 
proposal  and  stated  that  the  added 
standard  would  prevent  needless 
diversion  of  the  institution's  energies 
and  proceeds  during  the  critical  three 
years  following  conversion.  The  trade 
association  believed  it  would  prevent  an 
institution  from  being  used  as  a  tool  to 
achieve  a  short-term  objective,  but 
rather  would  enhance  the  institution's 
long-term  viability.  The  commenter  also 
urged  the  addition  of  specific  sanctions 
for  violating  the  antitakeover  or 
purchase  restrictions,  that  violators 
should  be  subject  to  injunctive 
proceedings  and  all  their  shares  should 
be  "sterilized,"  or  stripped  of  voting 
rights.  The  commenter  further  advocated 
that  the  regulation  state  that  the 
converting  institution  has  a  private  right 
of  action  against  an  acquirer  that 
violates  the  post-conversion  acquisition 
restrictions.  A  state  thrift  association 
also  endorsed  the  proposal  as  an 
attractive  vehicle  for  making  ailing 
thrifts  more  desirable. 

On  the  other  hand,  a  bank  felt  the 
added  criterion  was  unduly  restrictive 
and  had  no  basis  under  the  Board's 
authority  and  that  the  current  criteria 
were  adequate  and  appropriate  to 
prevent  undersirable  acquisitions.  A 
trade  association  representing  banks  in 
the  same  state  objected  that  it  would  be 
improper  to  require  that  transactions 
must  benefit  specific  groupsjn  order  to 
obtain  approval.  The  bank  trade 
association  added  that  the  new 
standard  would  be  so  difficult  to  meet 
that  it  would  effectively  prohibit  the 
acquisition  of  healthy  savings  and  loans. 
The  trade  association  suggested  the 
adoption  of  an  alternative  requirement, 
that  the  applicant  show  that  its  plans 
will  not  disrupt  the  efforts  to  adjust  to 
reorganization  or  deploy  the  conversion 
proceeds.  The  Comptroller  of  the  same 
state  objected  that  the  requirement  was 
not  directly  related  to  the  objective  of 
encouraging  more  insured  institutions  to 
convert,  and  could  impose  an 
insurmountable  barrier  to  an  acquisition 
proposal  that  may  have  demonstrable 
benefits.  The  Comptroller  added  that 
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current  criteria  provide  adequate 
authority  for  the  Board  to  prevent 
acquisitions  that  would  disrupt  the 
reorganization. 

A  federal  agency  also  criticized  the 
beneficial  effect  criterion  and 
questioned  whether  the  Board  had 
identified  the  ^>ec>fic  problems  to  be 
alleviated  or  had  explained  why  existing 
restrictions  were  insufficient  protection 
for  recently  converted  institutions.  Tbe 
agency  also  believed  that  the  Board's 
present  rules  were  sufficient  to  allow  it 
to  prohibit  thrift  acquisitions  that  might 
harm  the  public  and  that  any  additional 
protection  should  come  through 
shareholder  approved  diarter 
provisions.  The  agency  felt  that  this 
provision  would  essentially  preclude 
takeovers,  depress  share  price,  and 
operate  contrary  to  certain  public 
policies.  The  agency  also  questioned  the 
extension  of  antitakeover  protection 
resulting  from  merger  conversions  to 
institutions  or  their  parents  companies 
proposed  in  section  563b.l0,  and  stated 
that  the  protection  was  unwarranted 
and  excessive,  no  clear  evidence 
showed  its  necessity  and  therefore  it 
should  not  be  adopted.  The  agency 
criticized  the  Board  for  creating  a 
sanctuary  for  any  Hrm  fearing  a 
takeover  bid.  and  stated  that  the  notice 
does  not  indicate  that  the  Board  had 
considered  alternative  approaches. 

Another  commentator,  the  national 
trade  association,  commented  on  and 
supported  the  amendment  of 
S  563b.3(i)(3)  to  include  within  the  scope 
of  the  rule  the  holding  of  revocable  and 
irrevocable  proxies  under  specified 
circumstances  because  the  commenter 
agreed  that  these  holders  potentially  can 
exert  control  over  the  association. 

Two  commentators,  the  national  trade 
association  and  a  law  firm,  commented 
on  and  supported  the  amendments 
regarding  the  exemptions  on  aggregating 
purchases  by  employee  stock  ownership 
plans  and  individual  officers  and 
directors.  The  law  firm  noted  that  the 
amendments  would  be  useful  in 
providing  management  of  converting 
associations  with  appropriate 
incentives. 

Two  commentators,  the  national  and 
state  thrift  trade  associations, 
commented  on  and  praised  the 
amendment  allowing  a  converting 
association  to  permit  any  number  of  a 
separate  tax-qualified  employee  stock 
benefit  plans  to  purchase  an  aggregate 
of  10  percent  of  the  stock  offered  in  the 
conversion.  The  state  thrift  trade 
association  predicted  that  this  will 
motivate  management  and  employees  of 
a  converting  institution  with  such 
employee  plans  to  greater  productivity 
and  effectiveness.  The  national  thrift 


trade  association  noted  that  the 
amendments  will  be  beneficial  in 
encouraging  employee  participation  in 
growth  and  providing  antitakeover 
protection.  It  found  these  amendments 
consistent  with  Board  objectives  for 
infusing  capital  into  the  industry  and 
with  Congressional  purposes. 

One  commentator,  a  law  firm, 
commented  on  and  expressed  concern 
about  prohibiting  associations  from 
guaranteeing  loans  or  making  binding 
commitments  to  fond  employee  stock 
option  plans  ("ESOPs").  in 
§  563b.3(c](24]  because  the  commentator 
felt  that  such  a  commitment  would  be 
necessary  to  persuade  unaffihated 
lenders  to  make  loans  to  ESOPs.  It 
suggested  that  the  Board  permit 
associations  with  net  worth  above  6%  of 
total  liabihties  to  either  guarantee  loans 
or  to  pledge  as  supplementary  collateral 
for  a  loan  to  its  ESOP  government 
securities  equal  to  50%  of  the  loan. 

One  commentator,  the  national  thrift 
trade  association,  commented  on  and 
commended  the  Board's  innovation  and 
initiative  involving  the  amendments 
governing  media  msclosure  during  the 
conversion  process. 

Regarding  the  clarification  of  the 
meaning  of  "complete  liquidation"  in 
connection  with  a  liquidation  account, 
one  commentator,  a  law  firm,  agreed 
that  a  merger  with  another  FSLIC- 
insured  institution  should  not  be 
considered  a  "complete  liquidation." 
However,  four  commentators  urged  that 
a  merger  into  or  acquisition  by  a  Federal 
Deposit  Insurance  Corporation 
("roiC")-insured  bank  also  be  treated 
as  not  constituting  a  complete 
liquidation.  The  law  firm  noted  that 
accountholders  would  receive 
comparable  protection  from  the  FDIC, 
and  predicted  that  the  uncertainty  at  the 
time  of  conversion  with  respect  to  the 
possibility  of  future  acquisitions  would 
have  an  adverse  effect  on  the  maricet 
value  of  the  stock.  The  law  firm  asked 
that  the  Board  provide  more  definitive 
standards  for  determining  whether  a 
transaction  constitutes  a  complete 
liquidation  and  stated  that  any 
transaction  in  which  the  deposit 
liabilities  of  the  institution  are  assumed 
by  a  federally-insured  institution  should 
be  excluded.  A  bank  complained  that 
the  Board's  proposal  equating  "complete 
liquidation"  with  merger  or 
consolidation  was  contrary  to  common 
usuage  and  that  no  legitimate  regulatory 
purpose  would  be  served  by  authorizing 
the  payout  of  a  liquidation  account 
where  an  institution  is  acquired  by  an 
FDIC-insured  institution.  "The  bank  felt 
that  a  payout  would  be  a  windfall 
resulting  from  the  conversion,  and  also 
could  conflict  with  state  statutes  which 


promote  cross-industry  transactions. 
The  bank  argued  that  an  FDIC-insured 
institution  acquisition  should  be  treated 
the  same  as  an  acquisition  by  a  FSLIC- 
insured  institution,  because  the  financial 
strength  of  the  institution,  not  the  type 
of  deposit  insurance,  determines  the 
protection  afforded  liquidation  account 
holders.  The  bank  asserted  that  the 
proposal  could  impede  the  acquisition  of 
converted  institutions  by  bank  holding 
companies  and  converted  banks  if  such 
acquisitions  trigger  payout  of  liquidation 
accounts.  This  would  reduce  corporate 
alternatives  and  adversely  impact  the 
stock  prices  of  newly-converted 
institutions.  It  concluded  that  no 
additional  regulation  was  needed. 

The  state  banking  agency  expressed 
concern  that  the  proposed  amendments 
to  §5e3b.3(f)(3)  created  a  potential  for 
uncertain  application  of  the  regulation, 
and  suggested  that  this  proposal 
confused  rather  than  settled  the 
liquidation  account  issue.  It  noted  that 
the  prospect  that  a  consolidation 
between  a  FSLIC-insured  and  a  non- 
FSLIC  insured  institution  may  be 
deemed  a  "complete  liquidation" 
requiring  a  UquidatioQ  account  payout 
could  create  a  substantial  economic 
disincentive  to  such  tronsactions,  and 
urged  the  Board  to  proceed  cautiously. 

The  state  banking  trade  association 
stated  the  rule  could  discriminate 
against  potential  bank  acquirers  and 
certain  depositors  by  raising  the  cost  of 
acquisitions  through  requiring  payout  of 
the  liquidation  account  which  a  FSLIC- 
insured  or  non-financial  institution 
acquirer  would  not  have  to  do.  The 
comment  urged  the  Board  to  define  the 
scope  of  its  discretion  and  to  state  if  it 
does  not  intend  to  discriminate  against 
banks  or.  if  it  would  be  discriminatory, 
not  to  adopt  the  provision. 

One  commentator,  a  bank,  noted  that 
the  proposal  did  not  indicata  when  the 
amendments,  if  they  were  adopted, 
would  become  effective,  and 
commented  that  they  should  become 
applicable  only  with  respect  to 
institutions  that  either  adopt  plans  of 
conversion  or  complete  their 
conversions  after  the  amendments  were 
adopted  but  not  apply  to  those  which 
have  already  filed. 

One  commentator,  a  law  firm, 
commended  the  Board  for  proposing  to 
allow  a  converting  institution  that  has 
sold  all  of  its  conversion  shares  through 
subscription  to  pay  the  underwriter  a 
consulting  fee.  because  such  a  fee 
provides  an  incentive  for  investment 
bankers  to  assist  thrifts  in  raising 
capital.  The  firm  expressed  concern 
under  this  provision  that  the  Board 
would  determine  what  constituted  a 
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"reasomUe  fee"  and  suggested  that  the 
Board  be  permitted  to  veto  only  a  fee 
that  is  unfair  and  grossly  exoesave. 

One  commentator,  a  state  dvift  trade 
association,  conmented  oo  and 
approved  the  use  of  generally  accepted 
accounting  prind|>le8  in  determining 
whether  a  thrift  qnahfies  for  a  vohmtaiy 
supervisory  conversion. 

Another  commentator,  the  imtMnml 
thrift  association,  oommented  on  and 
sui^lKHled  the  new  viability  tests  for 
supervisory  convesstoas  and  found  them 
to  be  sound  and  flexible.  The  state  thrift 
association  a^eed  with  one  of  due 
alternative  viability  standards,  a  five- 
year  phase-in  (while  questkning  the 
potential  severity  (A  the  sanctions  for 
failure  to  comp^),  but  observed  Aat  the 
other  alternative,  the  infusitm  of  new 
capital  to  raise  net  worth  to  4.5%,  might 
be  excessive.  The  national  thr^ 
assodatioo  suggested  that  the  Board 
consider  the  inclusion  of  debt  used  to 
leverage  ESOPs  as  a  part  of  net  worth 
for  purposes  of  the  vi^»lity  test. 

One  commentator,  the  national  trade 
association,  commented  that  it 
supported  the  proposed  liberalization  of 
the  merger  conversion  rules,  in  order  to 
provide  strong  management  incentives 
in  terms  of  stock  ownership  and 
antitakeover  firotectioa. 

One  commentator,  a  thrift, 
commented  that  the  rules  for  calculating 
net  worth  ^ould  be  modified  to  permit 
the  inclusion  of  projected  proceeds  from 
the  sale  of  conversion  stodc  in  the 
financials  prqiared  prior  to  and 
distributed  in  the  conversion. 

One  commentator,  a  thrift,  encouraged 
the  Board  to  allow  management  to  make 
substantial  purchases  in  the  conversim 
and  commented  that  smaller  rural 
institutions  will  not  attract  competent 
management  to  devote  their  full-time 
and  energies  to  thrift  administratioo 
unless  such  people  can  buy  enough 
stock  in  the  financial  institution  to 
control  their  destiny.  This  commenter 
recommended  that  management  be 
permitted  to  buy  majority  control  of  51% 
or  more  in  the  institution.  He  also 
commented  on  the  need  for  permitting 
simplified  plans  of  conversion. 

Revisions  to  Sabpait  A 

A.  Introduction 

The  Conversioa  Regdafions  reflect  an 
extended  effort  on  the  part  of  the  Board 
to  develop  a  ccmversion  procedure  that 
is  equitable  to  accoontholders  and 
insured  institutnns  and  which  functions 
effectively  as  a  capitaWaising  tool. 
Since  their  adoptiai,  the  Board  has 
refined  the  CoDversion  Regnlations 
periodically  in  H^  of  its  experience 
with  the  conversion  process  and  in 


response  to  developments  in  die 
marketplace,  m  order  to  facilitate  the 
standard  conversion  procedure  and 
raihance  its  use  by  insored  institutions. 
The  Board  has  once  ^ain  reviewed 
the  standard  conversion  process  to 
determine  the  measures  diat  would 
encourage  more  insured  institutions  to 
convert  to  stock  form  and  induce  stock 
institutions  to  undertake  transactions 
inv(riving  the  mfotoal-to-stock  conversion 
of  insolvent  institutions.  The  Board 
believes  that  it  has  identified  several 
provisions  of  Subpart  A  of  the 
Conversion  Regulations  that  it  can 
revise  to  achieve  the  above-described 
goals  without  conflicting  with  the 
guiding  equitable  principles  of  the 
conversion  process  and  the  assurance  to 
insured  institutions  that  such  procedures 
can  withstand  judicial  scrutiny.  See 
York  V.  Federal  Home  Loan  Bank  Board, 
624  F.  2d  495  (4th  Cir.),  cerL  denied.  449 
U.S.  1043  (1980). 

B.  Anti-Takeover  Provisions 

The  Board  has  reviewed  its  position 
regarding  the  adoption  by  converting 
insured  institutions  of  diarter  provisions 
that  generally  make  more  difficult  die 
acquisition  of  controlling  interests  of  the 
institution's  stock.  Section  S63b.3(i)(7) 
currently  allows  a  converting  or  newly 
converted  institution  to  include  in  its 
stock  charter,  for  a  specified  period  of 
time  after  conversion  not  to  exceed  five 
years,  any  or  all  of  the  {M-ovisions 
specified  m  i  552.4(bK8].  The  fall 
availability  of  these  charter  provisions 
to  state-chartered  insured  institutions 
will  d^iend  upon  state  law. 

Section  552.4(b)(8)  authorizes  federal 
institutions  for  a  specified  period  to 
eliminate  cumulative  voting,  limit  the 
right  xA  ^areholders  to  call  special 
meetings  of  shareholders  relating  to 
changes  in  control  or  to  amendii^  the 
converted  institution's  charter,  and, 
most  fundamentally,  to  restrict  the 
acquisition  of  more  than  10  percent  of 
the  converted  institution's  stock. 
Following  conversion,  a  state-chartered 
insured  institution  may  adopt  any  anti- 
takeover charter  provision  that  would 
be  permitted  to  be  adopted  by  an 
institution  chartered  by  the  state  in 
which  the  converted  institution  is 
chartered,  and  a  federally  chartered 
insured  institution  may  adopt  any  sudi 
charter  provision  permitted  under 
S  552.4  of  this  chapter.  Section  552.4 
currendy  employs  a  state  law  standard 
of  reference  for  determining  the 
permissibility  of  anti-takeover  darter 
provisions  for  federal  associations. 

The  Board  notes  that  the  charter 
provisions  that  currently  may  be 
adopted  at  the  time  of  conversion  are 
extensive  and  afford  substantial 


protection  against  changes  in  control  to 
converting  and  newly  converted 
institutions.  One  commenter  in  fact 
noted  the  usefulness  of  {  563b.3(i)(7}  in 
protecting  recently  converted 
institntions  against  hostile  takeovers. 
The  Boitfd  also  is  concerned  that 
extending  the  maxiniun  time  period  diat 
these  anti-takeover  provisions  msy 
remain  in  effect  without  riiarebolder 
ratification  beyond  five  years  could 
harm  the  institntion's  abihty  to  market 
its  conversion  stock,  reduce  the  amount 
of  capital  raised  in  the  cmversion  and 
reduce  the  Uquidity  of  the  institution's 
stock  after  conversion.  The  Board  also  is 
aware  that  institutions  that  want  to 
maintain  the  antitakeover  charter 
amendments  for  a  period  of  time  longer 
than  five  years  generally  have  been  able 
to  do  so  after  submitting  the  provisions 
to  their  shareholders  fra-  s  vote. 

In  view  of  the  other  amendments 
adopted  by  the  Board  which  provide  an 
increased  measure  of  anti-takeover 
protection  for  converting  and  recently 
converted  institutions,  the  Board  has 
wei^ied  the  need  for  further  changes  in 
this  area  and  has  determined  at  this 
time  not  to  adopt  any  amendment  to 
§  563b.3{i)(7). 

C.  Restrictions  on  Offers  to  Acquire  and 
Acquisitions  of  Converted  Institutions 

Section  563b.3(i)(3)  of  the  Conversion 
Regulations  prohibits,  for  a  period  of  3 
years  following  the  date  of  the 
completion  of  an  insured  institution's 
conversion,  any  person,  directly  or 
indirecdy,  from  oaring  to  acquire  or 
acquiring  the  beneficial  ownership  of 
more  than  10  percent  of  any  class  of  the 
institution's  equity  securities  without  the 
prior  written  approval  of  the  Board. 
Section  563b.3(i)(6)  sets  forth  6  general 
grounds  for  the  Board  to  deny  an 
application  involving  offers  to  acquire  or 
acquisitions  of  d>e  securities  of 
converted  institutions  and  generally 
requires  the  Board  to  make  a  finding 
that  the  acquisition  would  be 
detrimental  to  the  institution  under  one 
or  more  of  diose  standards  in  order  for 
the  appUcation  to  be  denied. 

The  Board  proposed  to  revise 
S  563b.3(i)(6)  to  require  in  addition  that 
a  prospective  acquirer  of  a  recently 
converted  institution  affirmatively 
demonstrate  that  a  pn^>osed  acquisition 
would  be  beneficial  to  the  converted 
institution,  its  depositors,  and  the  FSUC. 
By  placing  the  biuden  on  the  acquirer  to 
make  an  affirmative  sho%ving  regarding 
the  beneficial  effects  of  a  proposed 
acquisition,  the  Board  believed  the 
standard  would  c^wrate  to  reasonably 
ensure  that  changes  in  control  of  newly 
converted  institutions  would  not  disrupt 
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the  institution's  efforts  to  adjust  to  its 
reorganization  into  stock  form  and 
prudently  deploy  its  conversion 
proceeds. 

Some  commentators  endorsed  this 
new  standard  as  a  way  of  protecting  the 
converted  institution.  However,  other 
commentators  felt  that  the  standard  was 
unduly  restrictive  and  unnecessary,  and 
not  in  the  best  interest  of  stockholders. 
In  light  of  the  concerns  of  the  critical 
commentators  and  recognizing  the 
urgency  with  which  the  other  provisions 
are  needed,  the  Board  has  reconsidered 
the  proposed  beneficial  effect  test  which 
would  be  used  in  determining  whether 
to  approve  acquisitions  of  stock  in 
recently  converted  institutions. 

In  light  of  these  comments,  the  Board 
is  modifying  the  proposal  in  two 
respects.  The  Board  has  decided,  first,  to 
revise  the  proposed  positive  benefit  test 
to  be  used  in  determining  whether  to 
approve  acquisitions  of  recently 
converted  institutions,  and  second,  to 
clarify  and  restate  the  application  of  the 
current  criteria.  In  addition,  the  Board 
wishes  to  emphasize  that  it  will  closely 
examine  the  character,  integrity,  and 
experience  of  potential  acquirers  to 
ensure  that  the  acquisition  will  not  be 
disruptive  of  prudent  operations  of  the 
institution  and  will  be  consistent  with 
economical  home  financing.  While  the 
fears  of  takeover  on  the  part  of  existing 
mutual  institutions  may  be  a  reason  for 
not  electing  to  convert,  the  Board  has 
attempted  to  balance,  this  factor  against 
the  likely  efficiency  gains  due  to  at  least 
the  possibility  of  takeovers.  The  Board 
also  wishes  to  note,  however,  that  its 
conversion  regulations  currendy  provide 
significant  protections  against  a  hostile 
takeover  for  recently  converted 
institutions.  The  Board  will  study  the 
need  for  and  potential  effects  of  a 
requirement  to  show  a  beneficial  effect 
in  light  of  its  experience  with  the  other 
newly  adopted  amendments. 

The  Board  also  is  amending 
S  563b.3(i)(3)  to  include  within  the  scope 
of  the  rule  the  holding  of  revocable  and/ 
or  irrevocable  proxies  under  specified 
circumstances  that  have  been  regarded 
as  providing  the  proxy  holder  widi  the 
potential  to  exert  effective  control  over 
significant  aspects  of  an  institution's 
operations  and  management.  The  Board 
has  already  recognized  in  the 
Acquisition  of  Control  Regulations  that 
a  holder  of  proxies  can  exert  the  same 
type  of  control  in  matters  of  shareholder 
voting  as  the  owner  of  shares.  The 
inclusion  of  proxies  therefore  parallels 
§  574.4  of  the  Acquisitions  of  Control 
Regulations.  The  one  comment  on  this 
item  supported  this  approach.  Thus,  the 
holding  of  revocable  and/or  irrevocable 


proxies  would  be  subject  to 
§  563b.3(i)(3)  only  in  the  same 
circumstances  that  holding  of  such 
proxies  would  give  rise  to  a  conclusive 
or  rebuttable  control  determination 
under  §  §  574.4  (a)  and  (b),  respectively. 

D.  Purchases  by  Management, 
Employees,  and  Employee  Stock  Benefit 
Plans 

1.  Purchases  at  the  Time  of  Conversion 

a.  Introduction.  A  number  of  issues 
have  arisen  regarding  the  appHcation  of 
certain  provisions  of  the  Conversion 
Regulations  and  other  regulations  to 
employee  stock  benefit  plans  such  as 
ESOPs.  An  ESOP,  for  example,  is  an 
employee  stock  benefit  plan  designed  to 
invest  primarily  in  an  employer's  stock, 
principally  by  nsing  tax-deductible 
contributions  made  to  the  ESOP  under 
the  terms  of  the  plan. 

The  Congress  in  a  series  of  laws  has 
"made  clear  its  interest  in  encouraging 
employee  stock  ownership  plans  as  a 
bold  and  innovative  method  of 
strengthening  the  free  enterprise  system 
which  will  solve  the  dual  problems  of 
securing  capital  for  necessary  capital 
growth  and  of  bringing  about  stock 
ownership  by  all  corporate  employees." 
See  Tax  Reform  Act  of  1976,  Pub.  L  No. 
94-455,  90  Stat.  1580, 1590,  Title  VIII. 
section  803(h).  In  addition,  through 
various  other  provisions  of  the  Internal 
Revenue  Code  ("IRC").  Congress  has 
identified  other  types  of  employee  stock 
purchase  plans  that  have  pubUc  benefits 
and  which  have  been  foimd  to  warrant  a 
favorable  type  of  tax  treatment  (referred 
to  herein  as  "tax-qualified  employee 
stock  benefit  plans").  These  include 
certain  types  of  pension  plans,  profit- 
sharing  plans,  stock  bonus  plans  and 
annuity  plans. 

The  Board  is  adopting  amendments  to 
eliminate  uncertainty  on  a  variety  of 
issues  presented  by  employee  stock 
benefit  plans  and  to  enhance  the  ability 
of  officers,  directors  and  employees  of 
an  institution  to  acquire  stock  when 
their  institution  converts,  through 
various  types  of  employee  stock  benefit 
vehicles.  The  Board  believes  that 
acquisition  of  an  institution's  stock  by 
such  plans  provides  a  means  for 
officials  and  employees  of  converting 
institutions  to  acquire  larger  ownership 
stakes  in  their  institutions  upon 
conversion  without  undermining  the 
basic  equities  of  the  conversion  process. 

b.  Definition  of  'Tax  Qualified 
Employee  Stock  Benefit  Plan".  A  new 
paragraph  (a)(37)  is  being  added  to 
section  563b.2  to  define  the  terms  "tax- 
qualified  employee  stock  benefit  plan" 
and  "non-tax-qnalified  employee  stock 
benefit  plan."  A  tax-qualified  plan  will 


be  defined  with  reference  to  the  types  of 
plans  described  in  section  401  of  the 
IRC.  As  noted  above,  this  includes  types 
of  pension  plans,  profit-sharing  plans, 
stock  bonus  plans,  and  annuity  plans. 
These  new  definitions  clarify  the 
treatment  of  such  plans  for  the  purposes 
of  various  restrictions  on  stock 
purchases  imposed  by  the  Conversion 
Regulations. 

"The  Board  notes  that  tax-qualified 
employee  stock  benefit  plans  generally 
must  comply  with  Yarious  participation, 
vesting,  distribution,  and  other  rules 
under  the  IRC  designed  to  protect  the 
interests  of  all  employees.  For  example, 
a  plan  must  be  in  writing,  permanent, 
communicated  to  employees,  and  all 
provisions  essential  to  qualification 
must  be  included  in  the  written  plan. 
The  minimum  vesting  requirements 
include  minimum  schedules  under  which 
an  employee's  benefit  from  employer 
contributions  must  accrue  and  become 
nonforfeitable  and  special  rules  for 
vesting  in  the  event  that  the  plan  is 
terminated.  In  addition,  these  employee 
stock  benefit  plans  generally  must  be 
established  for  the  benefit  of  employees 
and  meet  minimimt  employee 
participation  standards  designed  to 
enhance  employee  participation  and 
prohibit  discrimination  in  favor  of 
employees  who  ara  officers,  directors, 
shareholders,  or  highly  compensated 
employees.  Discrimination  in  favor  of 
persons  other  than  officers,  directors, 
shareholders,  or  highly  compensated 
employees,  such  as  rank-and-file 
employees,  is  not  prohibited,  however. 

c.  Amendment  to  the  Definition  of 
"Associate".  The  ability  of  employee 
stock  benefit  plans  to  acquire 
conversion  stock  could  be  substantially 
effected  by  the  scope  of  the  term 
"associate."  A  "associate"  of  a  person 
previously  has  been  defined  under 
S  563b.2(a](4)  of  the  Conversion 
Regulations  to  include  any  trust  in 
which  a  person  has  a  substantial 
beneficial  interest  or  in  which  the 
person  serves  as  a  trustee  or  in  a  similar 
fiduciary  capacity.  Thus,  the  literal 
application  of  9  56^.2(8)(4]  would 
require  any  employee  stock  benefit  plan 
that  retains  an  officer  or  director  of  the 
insured  institution  as  a  plan  trustee  or 
similar  fiduciary  to  be  considered  an 
"associate"  of  each  such  officer  or 
director  (and  potentially  of  more  than 
one  officer  or  director).  In  addition,  if  a 
person  were  deemed  to  have  a 
"substantial  beneficial  interest"  in  the 
trust,  or  even  if  officers  and/or  directors 
as  a  group  were  deemed  to  hold  a 
substantial  benefidal  interest,  the  trust 
would  be  boated  as  an  "associate"  of 
that  person,  or  of  the  officers  or 
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directors  cdlectively.  Where  the  trust  is 
treated  as  an  associate  (A  the  officers 
and  directors,  it  becomes  subject  to  the 
various  conversicMi  stodc  purchase 
priorities  and  percentage  limitations 
established  in  the  ConversioB 
Regulations,  including  limitations  on  the 
total  number  of  shares  that  officers, 
directors,  and  their  associates  may 
purchase  both  individually  and  in  die 
aggregate  in  the  conversion  stock 
offering,  and  to  the  restrictions  set  forth 
in  9  563b.3(c)(9]  of  the  Conv««ion 
Regulations  on  post-convNsion  stock 
purchases  by  officers,  directors,  and 
their  associates. 

The  Board  believes  that  the 
aiqdication  of  the  term  "associate"  to 
employee  stock  bene^t  plans  in  certain 
of  these  contexts  is  neither  necessary 
nor  intended  in  order  to  accoBq;>lish  the 
purposes  of  the  "associate"  definition  as 
used  in  the  Conversion  Regulations. 
Therefore,  die  Board  is  amending 
current  §  563b.2(a)(4),  redesignated  as 
new  §  563b.2(a)(5).  to  clarify  the 
circumstances  when  stock  held  by  an 
employee  stock  boiefit  plan  will  be 
aggregated  with  stock  purchased  l^  a 
person  or  purchased  by  all  officers  and 
directors  as  a  group  for  purposes  of  §{ 
583b.3  (cM6),  {c)[7),  [cm,  [cm.  end 
(d)(5).  A  distinction  is  being  made 
between  tax-qualified  and  non-tax- 
qualified  plans.  With  respect  to 
purdiase  restrictions  that  apply  to 
individual  purchases,  (9S  56^.3  (c)(6). 
(c)(7],  (c)(9)  and  (d)(5)),  stock  held  by 
either  a  tax-qualified  or  non-tax- 
qualified  plan  would  not  be  aggregated 
to  a  person  who  has  a  substantial 
beneficial  interest  in,  or  serves  as  a 
trustee  or  other  fiduciary  of  the  plan. 
With  respect  to  the  aggregate  director 
and  officer  purchase  restrictions, 
(section  563b.3(c)(8)),  however,  stock 
held  by  a  tax-qualified  plan  would  not 
be  counted,  but  stodk  held  by  a  non-tax- 
qualified  plan  and  attributable  to  the 
institution's  directors  and  officers  would 
be  counted  for  purposes  of  the  aggregate 
management  purchase  limits  set  by  that 
section. 

d  Purchases  of  Stock  In  the 
Conversion— (i)  Treatment  of  Tax- 
Qualified  Plana.  The  amendments 
adopted  today  by  the  Board  permit  an 
association  to  create  a  conversion  plan 
allowing  any  number  of  separate  tax- 
qualified  onployee  stock  benefit  plans 
to  purchase;  in  the  aggregate,  up  to  ten 
percent  of  the  stock  offered  in  the 
conversion.  Such  a  plan  may  otherwise 
limit  purchases  by  any  other  person 
together  with  any  associate  (»  group  of 
persons  acting  in  concert  to  a  lesser 
amount  than  five  percent  of  the  total 
shares  offered  in  the  conversion  in 


accordance  with  existing  provisions  of 
the  Conv»sion  Regulations.  Tax- 
qualified  employee  benefit  plans  also 
an  entided  to  purchase  up  to  ten 
percent  of  the  offering  regardless  of  die 
number  of  shares  purchased  by  any 
otha  party.  Thus,  if  an  offering  is  over- 
subscribed, the  plan's  purchases  will  not 
be  pro-rated. 

Generally,  plans  must  include  a  broad 
base  of  enqdoyee  beneficiaries  in  order 
to  meet  the  d^nition  of  a  tax-qualified 
plan.  Acowdingly,  the  Board  beUeves 
that  its  goal  of  selling  conversion  stock 
in  a  wide  distribution,  see  12  CFR 
563b.3(c}(6)(iii),  will  not  be  undermined, 
even  when,  for  example,  an  ESOP 
acquires  ten  percent  of  die  stock  sold  in 
the  conversion,  because  die  plan  is 
holding  stock  for  the  benefit  of 
employees.  However,  since  en^iloyees 
of  die  association  may  also  have 
subscription  rights  or  may  desire  to 
purchase  stock  sold  in  a  community  or 
public  offering,  the  Board  is  amending 
other  aspects  of  its  ccmversion 
regulations,  to  reco^iize  the 
independence  of  the  new  ten  percent 
tax-qualified  employee  stock  b«iefit 
plan  purchase  provision. 

The  Conversi<m  Regulations  have 
limited  the  amount  of  conversion  stock 
that  management  officials  and  their 
associates  may  purchase  as  a  group  to 
between  25  aiwi  35  percent  of  the  stock 
sold  in  the  conversion,  depending  on  the 
asset  size  of  the  converting  association, 
under  {  563b.3(c)(8).  If  die  shares 
purchased  by  an  employee  stock  benefit 
plan  which  were  allocable  to  various 
employees  were  attributed  to 
management  officials  as  beneficiaries  of 
such  i^an,  the  plan  mi^t  not  be  able  to 
purchase  a  sulMtantial  amount  of  stock 
without  causing  management,  as  a 
group,  to  exceed  its  limitation.  (The 
attribution  of  these  shares,  it  should  be 
noted,  is  a  separate  issue  from 
attribution  based  upon  the  definition  of 
"associate,"  and  must  be  addressed 
independendy.)  Accordingly,  the  Board 
is  excepting  purchases  by  tax-qualified 
employee  stock  ben^t  plans  from  the 
aggregate  amount  that  the  officers  and 
directors  may  purdiase  under 
S  563b.3(c)(8)  of  the  Conversion 
Regulations.  Section  563b.3(c)(8)  also  is 
being  revised  to  include  the  formula  for 
calculating  permitted  share  purdiases. 
Commentators  have  supported  these 
amendments  as  ways  of  allowing  thrifts 
to  provide  appropriate  management 
incentives. 

In  addition  to  limitations  on  the 
purchases  by  the  officers  and  directors 
of  the  association  as  a  group,  as  already 
noted,  the  Conversion  Regmations  have 
limited  the  amount  of  conversion  stock 


that  any  person,  including  individual 
officers,  directors  and  employees,  may 
purdiaae.  Therefore,  the  Board  also  is 
amendmg  12  CFR  Se3b.3  (c)(e).  (cX7), 
(cM9)  and  (dK5)  to  provide  diat  shares 
purchased  by  employee  stodc  benefit 
plans — ^whether  or  not  tax-qualified — 
that  are  attributed  to  an  individual 
employee  as  a  beiwfidary  of  die 
enqiloyee  stodi  benefit  i^n.  will  not  be 
agipegated  with  any  conversion  shares 
purchased  directly  by  or  otherwise 
attributable  to  the  individuaL  However, 
where  shares  attributable  to  one  person 
are  held  by  more  than  one  plan,  those 
shares  could  be  separatriy  aggregated  to 
determine  if  the  conversion  stock 
purchase  limits  are  exceeded.  As 
already  discussed  as  a  separate  issue, 
an  amradment  to  the  definition  of 
"associate"  set  forth  in  section 
563b.2(a)(4).  would  provide  that  an 
employee  stock  benefit  plan  in  which  a 
person  has  a  substantial  b«ieficial 
interest  or  serves  as  a  trustee  or  in  a 
similar  fiduciary  capacity  will  not  be 
considered  an  "associate"  of  such 
person  for  purposes  of  the  purchase 
limitations  of  S  563b.3  (c)(6),  (c)(7),  (c)(9) 
and  (d)(5). 

Finally,  die  Board  notes  diat  in  order 
to  give  an  employee  stock  benefit  plan 
an  opportuni^  to  purchase  shares  in 
certain  conversions,  that  plan  must 
receive  priority  subscription  rights  to 
purchase  conversion  stock.  It  is 
recognized  that  the  institution's  board  of 
directors  could  obtain  a  subscription 
priority  status  for  the  employee  stock 
benefit  plan  under  the  current 
conversion  regulations  merely  by 
opening  an  account  for  the  employee 
stock  benefit  plan  with  a  qualifjring 
balance  at  the  association  prior  to  the 
eligibility  record  date.  In  order  to 
simplify  this  process,  however,  the 
Boaid  is  providing  in  new  9  563b.3(c)(23) 
of  the  Conversion  Regulations  an 
explicit  priority  for  tax-qualified 
employee  stodc  benefit  plans  that 
permits  the  plan  to  purdiase  conversion 
stock.  Thus,  tax-qualified  employee 
stock  benefit  plans  are  permitted  to 
acquire,  in  the  aggregate,  up  to  ten 
percent  of  the  total  conversion  stock 
offering  without  proration  in  the  event  of 
oversubscription. 

In  a  related  area,  the  Board  notes  that 
many  converting  institutions  have 
experienced  a  significant  increase  in 
new  accounts  being  opened  in  the 
institutions  after  they  have  given  notice 
of  their  impending  conversions. 
Pursuant  to  9  563b.3(c)(5),  these  new 
account  holders  become  voting  members 
in  the  conversion  and  thereby  receive 
the  same  subscription  rights  as  eligible 
account  holders  and  supplemental 
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account  holders,  if  applicable,  with  the 
exception  that  they  are  subordinated  to 
the  stock  purchase  rights  of  the  other 
account  holders.  Many  converting 
institutions  have  advised  the  Board  Aat 
these  new  account  holders  have 
disrupted  the  orderly  distribution  of 
their  conversion  stock  and  requested 
that  the  conversion  regulations  be 
revised  accordingly.  The  Board  solicited 
but  received  no  comments  on  this  issue 
and  thus  makes  no  revision  to  the  stock 
purchase  rights  of  voting  members  at 
this  time. 

(ii)  Treatment  of  Non-Qualified  PloPs. 
In  addition  to  employee  stock  beneGt 
plans  that  receive  beneficial  tax 
treatment,  associations  may  desire  to 
devise  other  benefit  plans.  Plans  that  do 
not  qualify  for  favorable  tax  treatment 
("non-tax-qualified  plans")  may  vary 
from  tax-qualified  plans  in  several 
ways.  For  instance,  these  plans  may 
benefit  a  limited  group  of  the  highest 
compensated  employees.  Further,  non- 
tax-qualified plans  do  not  provide  the 
same  financial  benefits  to  the 
association  as  tax-qualified  plans, 
geilerally  failing  to  obtain  a  tax 
deduction  for  contributions  to  the  plan. 
The  Board  notes,  however,  that  the 
adoption  of  non-tax-qualified  plans  that 
purchase  the  association's  stock 
nevertheless  may  foster  certain  goals 
related  to  the  conversion  process,  such 
as,  for  example,  enabling  the  association 
to  retain  or  attract  key  employees. 
Accordingly,  the  Board  is  amending  the 
regulations  to  eliminate  the  imcertainly 
of  the  applicability  of  the  conversion 
regulations  to  purchases  by  these  plans. 

Because  non-tax-quaUfied  plans  need 
not  be  broad-based  among  the 
employees  of  the  association,  the  Board 
is  not  providing  special  purchase 
treatment  for  the  amount  of  conversion 
stock  each  non-tax-qualified  plan  may 
purchase.  A  non-tax-qualified  plan  will 
be  treated  no  differently  than  any  other 
person.  Further,  because  a  plan  could  be 
structiu«d  to  benefit  primarily  top 
management  officials,  the  stock 
purchased  by  such  plans  will  be 
attributable  to  the  officers  and  directors 
of  the  association  to  the  extent  that  any 
such  management  officials  are 
beneficiaries  of  the  plan,  but  solely  for 
purposes  of  determining  the  amount  that 
officers  and  directors  as  a  group  may 
purchase  in  the  conversion  pursuant  to 
5563b.3(c)(8). 

On  the  other  hand,  the  Board 
recognizes  the  potential  complexity  of 
individual  vesting  provisions,  which 
leads  to  difficulty  in  fairly  attributing 
precise  amounts  of  stock  to  specified 
management  officials,  as  of  the  time  of 
conversion.  Accordingly,  the  Board  is 


providing  that  shares  attributable  to 
individual  beneficiaries  of  such  plans 
would  not  be  aggregated  with  shares 
purchased  in  the  conversion  directly  by, 
or  otherwise  attributable  to.  such 
individuals  for  purposes  of  SS  663b.3 
(c)(6),  (c)(7)  and  (d)(5).  This  is  the  same 
treatment  as  discussed  above  with 
respect  to  tax-qualified  plans,  and  it 
should  be  noted  again  that  where  shares 
attributable  to  one  person  are  held  by 
more  than  one  plan,  these  shares  can  be 
separately  aggregated  to  determine  if 
the  conversion  stock  purchase  limits  are 
exceeded. 

The  Board  also  is  not  providing  non- 
tax-qualified plans  with  special 
subscription  rights  to  purchase 
conversion  stock,  but  notes  that,  as  in 
the  case  of  qualified  plans,  management 
of  the  association  could  obtain  a  priority 
subscription  right  for  the  plan  by 
qualifying  the  plan  as  an  eligible 
accountholder.  In  the  case  of  a  non-tax- 
qualified  plan,  however,  subscriptions 
by  the  plan  could  be  reduced  on  a  pro- 
rata basis  in  the  same  manner  as  any 
other  subscription,  in  the  event  of  an 
oversubscription. 

(iii)  Financing  Considerations.  A 
fundamental  premise  of  the  Board's 
conversion  process  is  the  raising  of  new 
capital  for  insured  institutions.  The 
Board  is  amending  its  Conversion 
Regulations  to  darify  its  position  and 
the  role  which  an  association  may  take 
in  financing  the  acquisition  of 
conversion  stock  by  an  employee  stock 
benefit  plan.  First,  a  contribution  of  any 
amount  of  conversion  stock  to  an 
employee  benefit  plan  for  less  tiian  full 
consideration  is  inconsistent  with  the 
fundamental  premises  of  the  conversion 
process.  Second,  the  conversion 
regulations  expressly  prohibit  the 
converting  association  from  extending 
credit  to  any  person,  which  includes  an 
association's  own  employee  stock 
benefit  plan,  for  the  piupose  of 
purchasing  conversion  stock,  under 
§  563b.3(i)(22).  This  requirement  also 
prohibits  an  association  from 
guaranteeing  an  extension  of  credit  to 
an  employee  stock  benefit  plan. 
(Individual  stockholders  or  officials  of 
the  association  could  guarantee  such  a 
loan,  however.)  In  addition,  although  not 
the  subject  of  these  amendments,  the 
Board's  conflicts  rules  would  preclude 
the  extension  of  credit  by  an  insured 
institution  to  an  employee  stock  benefit 
plan  where  the  plan  constituted  an 
affiliated  person  under  the  Board's 
regulations.  12  CFR  563.43. 

One  commentator  urged  the  Board  to 
permit  associations  with  net  worth  in 
excess  of  6%  of  total  Habilities  to  either 
guarantee  loans  or  to  pledge  government 


securities  for  a  load  to  an  employee 
stock  benefit  plan  because  such 
commitments  maybe  necessary  to 
obtain  loans.  The  evidence  available  to 
the  Board  does  not  support  the 
contention  that  loans  cannot  be 
obtained  without  such  pledges  and  the 
Board  also  is  reluctant  to  discriminate  in 
favor  of  certain  institutions  in  this 
regard.  Since  the  Board  views  the 
primary  function  of  the  conversion 
program  as  raising  capital,  and  since  the 
conversion  process  to  date  has  not 
shown  that  it  is  necessary  for  an 
institution  to  finance  the  funding  of 
employee  stock  benefit  plans,  the  Board 
has  determined  to  continue  the  present 
ban  on  contractual  financing  obligations 
fiom  an  association  to  an  employee 
stock  benefit  plan  or  to  a  third  party 
lender  to  the  plan  in  the  conversion 
context. 

Nevertheless,  the  Board  also  is  aware 
that  employee  stock  benefit  plans 
constitute  a  useful  means  of 
compensating  assodation  employees 
and  that  such  a  plan  itself  is  not  capable 
of  generating  income  sufficient  to 
service  the  debt  it  may  incur  to  acquire 
conversion  stock.  Accordingly,  the 
Board  in  {  563b.3(c)(24)  is  permitting 
plans  of  conversion  in  which  the 
assodation  indicates  its  intent  to  make 
certain  schedided  contributions  to 
employee  stock  benefit  plans,  provided 
that  such  contributions  are  made  in  the 
discretion  of  the  association's 
management 

Of  course,  plans  also  must  provide  for 
a  realistic  schedule  of  payments  in  li^t 
of  the  historical  performance  of  the 
assodation  and  projected  earnings  after 
the  conversion.  Moreover,  management 
of  an  association  considering  the 
inclusion  of  employee  stock  benefit 
plans  in  the  association's  conversion 
should  carefully  consider  the  impact  on 
the  capital  that  may  be  raised  in  the 
conversion  of  sales  of  substantial 
amounts  of  conversion  stock  to  tax- 
qualified  or  non-tax-<]ualified  employee 
stock  benefit  plans  as  well  as  the 
financial  burdens  such  a  plan  may  place 
on  the  assodation. 

e.  Post-Conversion  Purchase 
Restrictions  Applicable  to  Directors  and 
Officers 

Section  563b.3(c)(9)  restricts  on  the 
manner  in  which  officers  and  directors 
of  a  converted  institution,  and  their 
"associates,"  may  acquire  additional 
stock  of  the  institution.  Where  a  director 
or  officer  of  the  institution  serves  as  a 
trustee  of  an  employee  stock  benefit 
plan  (or  in  a  similar  fiduciary  capacity), 
or  where  directors  or  officers 
individually  or  collectively  have  a 


Federal  Register  /  Vol.  51.  No.  214  /  Wednesday.  November  5,  1986  /  Rules  and  Regulationa 


40135 


substantial  beneHcial  interest  in  the 
plan,  the  plan  would  be  an  "associate" 
of  such  persons  and  thereby  subject  to 
the  stodc  purchase  constraints 
applicable  to  the  director  or  officer. 
Moreover,  attribution  of  shares  to 
individual  officers  and  directors, 
pursuant  to  vesting  provisions  of  a  plan, 
arguably  could  also  be  deemed  an 
acquisition  of  stock  within  the  scope  of 
the  rule. 

However,  consistent  with  the 
approach  already  discussed  above  of 
not  aggregating  employee  benefit  plans 
to  individual  directors  or  officers  for 
purposes  of  purchases  in  the  conversion, 
the  Board  is  further  amending  the 
definition  of  "associate"  to  provide  that, 
for  the  purposes  of  §  5e3b.3(c)(g),  the 
term  "associate"  does  not  indude  an 
employee  stock  benefit  plan  in  which  a 
person  has  a  substantial  beneficial 
interest  or  serves  as  a  trustee  or  in  a 
similar  fiduciary  capacity.  In  addition, 
S  S63b.3(c)(g)  is  amended  to  exclude 
fit>m  its  coverage  shares  that  may  be 
attributable  to  individual  officers  and 
directors,  acquired  by  an  employee 
stock  benefit  plan. 

Finally,  the  Board  notes  that  questions 
have  arisen  in  a  related  area,  regarding 
the  treatment  of  stock  option  plans 
under  9  5e3b.3{c)(g).  It  is  the  Board's 
view  that  this  section  was  not  intended 
to  apply  to  purchases  by  officers  and 
directors  from  a  converted  institution 
pursuant  to  a  stock  option  plan. 

/  Issuer  Repurchase  Restrictions 

Section  5e3b.3(g)  of  the  Conversion 
Regulations  generaUy  prohibits  an 
insured  institution,  for  a  period  of  three 
years  bom.  its  conversion,  from 
repurchasing  any  of  its  capital  stock 
from  any  person,  except  in  the  case  of  a 
repurchase  on  a  pro-rata  basis  bom  all 
stockholders.  While  the  rule,  by  its 
terms,  applies  only  to  the  recently 
converted  institution  itself,  the  Board  is 
aware  that  the  rule  may  have  been 
unclear  as  to  whether  purchases  by  an 
employee  stock  benefit  plan  of  the  stock 
of  its  recently  converted  sponsor 
institution  may  be  attributed  to  the 
institution  and  thereby  be  considered  a 
repurchase  subject  to  the  rule.  The 
Board  believes  that  routine  purchases 
by  either  tax-qualified  or  non-tax- 
qualified  employee  stock  benefit  plans 
of  amounts  of  capital  stock  reasonable 
and  appropriate  to  fund  the  plan  should 
not  lead  to  a  presumption  that 
impermissible  repurchases  are  being 
made.  Therefore,  the  Board  is  amending 
S  5e3b.3(g](l)  to  provide  that  stock 
purchased  in  such  a  manner  would  not 
be  considered  a  "repurchase"  by  the 
institution  within  the  scope  of  the 
restriction  and,  thus,  the  acquisition 


would  not  be  subject  to  the  issuer 
repurchase  restrictions  of  {  5e3b.3(g). 
The  Board  also  notes  in  this  regard  that 
piux:hases  of  newly  issued  shares  bom 
the  institution  would  not  be  a 
"repurchase"  and  thus  would  not  come 
within  the  scope  of  the  rule. 

g.  Acquisitions  of  Stock  of  Recently 
Converted  Institutions 

Section  563b.3(i)  of  the  Conversion 
Regulations  generally  prohibits  any 
person  or  persons  acting  in  concert,  for  a 
period  of  three  years  foUowing  the  date 
of  completion  of  the  conversion  of  an 
insured  institution,  bom  offering  to 
acquire  or  acquiring  beneficial 
ownership  of  greater  than  10  percent  of 
any  class  of  equity  securities  of  that 
institution  without  the  prior  written 
approval  of  the  Board.  Tlie  term 
"person"  is  broadly  defined  in  the  rule 
to  include  all  forms  of  entities,  and  thus 
includes  trusts  and  employee  stock 
benefit  plans. 

The  Board  is  concerned  that  the 
requirements  of  §  563b.3(i](3)  may  make 
unnecessarily  more  difficult  routine 
purchases  by  an  employee  stock  benefit 
plan  of  capital  stock  of  a  converted 
institution  to  fund  the  plan,  since  the 
plan  may  need  to  receive  the  prior 
written  approval  of  the  Board  to  offer  to 
acquire  or  acquire  greater  than  10 
percent  of  the  stock  or  to  rebut  the 
prestmiption  of  concerted  action  before 
it  makes  such  an  offer  or  acquisition.  As 
discussed  above,  the  Board  believes  that 
employee  stock  benefit  plans  provide  an 
incentive  to  an  institution's  management 
and  employees  to  perform  their  duties 
effectively  and.  thus,  potentially  benefit 
the  FSLiC  Therefore,  the  Board  is 
adding  to  S  S63b.3(i)  a  new  subsection 
(5)(v)  to  exempt  any  one  or  more  tax- 
qualified  employee  stock  benefit  plans 
(as  defined  in  S  563b.2(a)(37)),  provided 
the  plans  have  beneficial  ownership  in 
the  aggregate  of  a  total  of  not  more  than 
25  percent  of  any  class  of  equity 
securities  of  the  recently  converted 
institution.  Conunentators  have 
supported  this  amendment  and 
indicated  that  it  will  help  them  in 
attracting  and  motivating  managerial 
talent 

A  key  issue  for  this  purpose  is  the 
time  when  a  plan  will  be  deemed  to 
beneficially  own  the  institution's  stock. 
Section  S63b.3(i)  does  not  define 
"beneficial  ownership",  but  rattier 
generally  incorporates  the  definition  of 
"beneficial  ownership"  in  Rule  13d-^ 
imder  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  17  CFR  240.13d- 
3.  Thus,  beneficial  ownership  includes 
voting  power,  which  involves  the  power 
to  vote  shares,  or  the  power  to  dispose 
or  to  direct  the  disposition  of  shares,  or 


the  right  to  dividends  and/or  proceeds 
in  liquidation,  or  the  right  to  acquire 
beneficial  ownership  within  sixty  days, 
such  as  by  exercise  of  an  option, 
warrant  or  conversion  right,  and  reaches 
schemes  designed  to  avoid  the  definition 
of  beneficial  ownership. 

Thus,  vesting,  as  well  as  pass-through 
voting  provisions,  affect  the  total 
number  of  shares  attributable  to  the 
employee  stock  benefit  plan  only  when 
other  factors  also  are  present  In  this 
regard,  shares  vested  wdth  plan 
participants  which  carry  pass-through 
voting  rights  and  over  which  the 
employee  stock  benefit  plan  does  not 
otherwise  retain  any  of  the  above- 
mentioned  indicia  of  beneficial 
ownership  will  not  be  included  for 
purposes  of  the  exemption  to  the  rule's 
10  percent  threshold.  However,  if  the 
employee  stock  benefit  plan  does  retain 
some  form  of  control  or  legal  ownership, 
as  described  above,  such  as  dispositive 
power,  all  those  shares  will  be 
considered  beneficially  owned  by  the 
employee  stock  benefit  plan.  (It  should 
also  be  noted  that  such  shares  could 
also  be  deemed  to  be  beneficially 
owned  by  the  employees  that  also 
possess  indicia  of  beneficial  ownership, 
e.g.,  voting  rights.) 

The  Board  also  notes  that  the  term 
"person"  encompasses  those  parties  or 
entities  who  may  be  considered  for 
purposes  of  the  rule  to  be  a  "group 
acting  in  concert"  The  term  "acting  in 
concert"  wdiich  is  defined  in 
S  5e3b.3(i)(B)(v),  is  comprehensive  and  is 
intended  to  encompass,  among  other 
things,  conscious  parallel  action 
towards  a  common  goal — in  this  case, 
offering  to  acquire  or  acquiring  the  stock 
of  an  insured  institution.  As  a  mixed 
question  of  law  and  fact  action  in 
concert  may  be  established  directly 
through  available  factual  information  or 
by  means  of  a  presumption  that  is  based 
on  the  legal  or  familial  relationships 
between  the  parties,  or  both.  In  certain 
circumstances,  acting  in  concert  may  be 
presumed  from  business  relationships 
where  a  fiduciary  relationship  and  dual 
ownership  of  an  insured  institution's 
stock  exist  For  example,  where  a 
person  or  other  entity  acts  as  a  trustee 
over  a  trust  and  both  the  trustee  and  the 
trust  have  certain  interests  in  or 
relationships  with  an  insured  institution, 
the  inference  is  raised  that  they  are 
acting  in  concert  with  respect  to  the 
shares  which  each  owns  in  the  insured 
institution.  In  particular,  the  fiduciary 
duties  that  a  trustee  owes  to  the  trust 
lead  to  the  presumption  that  they  act  in 
concert  since  it  is  unlikely  that  the 
trustee  could  fulfill  those  duties  while 
voting  independently  of  the  trust.  The 
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Bond  hwl  cocfificd  Hm  rabvMMe 
presunptkn  of  acttea  ia  eoiieert 
betwetn  a  trust  and  tmataa  fai  the 
context  of  the  acquiaitiMi  oi  cmrtrot  of 
an  insured  mstitutian  ander  tiia  Hok&ig 
Company  Act  and  Ckange  io  Savings 
and  Loan  Control  Act  CX^ontrot  Act"), 
12  V£.C  1730(qX  in  its  Acquiaitions  of 
Control  Regulations.  In  sone 
circuBstances,  however,  it  nay  be 
possible  to  rebut  the  prasun^itian  of 
concerted  actioa  by  d«»t»»MiftrMtiiig  on  a 
clear  and  oonviiiciag  basis  that  tibe 
decisions  by  the  trustee  with  respect  to 
stock  held  in  its  own  account,  or 
similarly,  stock  hekl  as  trustee  for 
another  trust  or  other  fiduciary 
accounts,  are  made  independently  of 
decisions  as  trustee  for  a  specific  trust 

Under  the  i»wious  ndcs,  the  shares  of 
an  institution  held  by  the  trustee  of  an 
employee  stock  benefit  plan  woukl  have 
been  presumed  by  the  Board  to  be 
aggregated  with  the  shares  of  the 
institution  held  by  the  (dan  itself  hv 
determining  whether  the  10  percent 
threshold  of  i  563b.3(i)  has  been 
exceeded  by  either  the  institution  or  the 
ESOP  trustee,  hi  other  words,  stock  held 
by  an  en^loyee  stock  beneTit  plan 
trustee  fior  its  own  account  or  as  a 
trustee  or  in  some  other  fiduciary 
capacity  with  respect  to  trust  or 
fiduciary  accounts  other  than  the 
employee  stock  benefit  plan 
presumptively  would  have  been 
aggregated  with  the  stock  held  by  the 
plan  in  assessing  whether  the  rule's 
threshold  has  been  met  or  exceeded, 
subject  to  rebuttal. 

The  amendment  to  |  563b.3(i)  adopted 
by  the  Board  exempts  a  tax-quahfied 
employee  stock  benefit  plan  from  the 
rule's  approval  requirements  up  to  a  25 
percent  level.  Thus,  the  amendment 
relaxes  the  limitation  but  does  not  moot 
the  issue  of  whether  the  empkxyte  stock 
benefit  plan  and  trustee's  stock  should 
be  aggregated  for  purposes  of 
determining  whether  the  rule's  threshold 
has  been  exceeded. 

To  further  address  the  issues 
presented  in  this  area,  the  Board  is 
revising  the  term  "acting  in  concert"  by 
deleting  |  563b.3(iK8Kv).  defining  the 
term  in  {  5e3b.2(a)(l)  to  incorporate  the 
definition  of  f  574i(c),  and  mo^fyfaig 
9  574.2(c)(3)  to  provide  that  aohfy  for 
the  purpose  of  determining  whether 
stock  held  by  the  trustee  and  stock  held 
by  the  plan  will  be  aggregated,  a  tax- 
qualified  employee  stock  benefit  plan 
will  rust  be  deemed  to  act  in  concert 
with  its  trustee  or  a  person  who  serves 
in  a  similar  fiduciary  capacity.  It  should 
be  emphasized,  however,  that  this  does 
not  mean  that  two  different  plans  having 
the  same  trustee  or  other  fid^aries  in 


common,  or  otherwise  connected,  could 
not  be  found  to  be  acting  fn  concert  and 
their  holdings  aggregated  for  purposes  of 
S  5e»b.3(i)(3)  or  fee  Acquisitions  of 
Control  Regulations.  FinaHy.  the  Board 
notes  that  for  purposes  of  5  574.2(c),  and 
accordingly  as  would  apply  also  in  the 
conversion  context  under  the  rules 
adopted  today,  members  of  the  board  of 
directors  of  an  iqstitution  are  not 
deemed  to  act  in  concert  solely  as  a 
result  of  their  director  status. 

2.  Application  of  the  Holding  Company 
Act  and  the  Acqaisitions  of  Control 
Regulations 

a.  To  Purchases  by  Employee  Stock 
Benefit  Plans.  Acquisitions  of  control  of 
stock  bom  hisured  institutions  generally 
are  governed  by  either  the  Control  Act 
or  the  Holding  Company  Act.  The 
Holding  Compaiqr  Act  prohibits  any 
"company"  directly  or  indirectly  or 
acting  in  concert  with  one  or  more 
persons  from  acquiring  "control"  of  an 
insured  institution  (or  holding  company) 
without  the  prior  written  approval  of  the 
Board.  The  term  "company"  here  is 
broadly  defined  to  include  any 
corporation,  partnership,  trust  joint 
stock  company,  or  similar  organization. 
Thus,  an  employee  stock  benefit  plan,  as 
a  type  of  trust,  is  subject  to  the  Holding 
Company  Act  if  it  acquires  an  amoimt  of 
stock  (or  takes  other  actions)  that  would 
constitute  control  under  the  Holding 
Company  Act  or  the  Board's 
Acquisitions  of  Control  Regulations 
thereunder. 

Under  the  Board's  Acquisitions  of 
Control  Regulations,  a  plan's  purchases 
of  stock  wmild  be  subject  to  the 
requirement  of  obtaining  prior  approval 
under  the  Holding  Company  Act  in 
various  situations.  For  example,  control 
is  conclusively  determined  to  exist  upon 
the  acquisition  of  ownership,  control,  or 
the  power  to  vote  more  than  25  percent 
of  a  class  of  voting  stock  of  an  insured 
institution  (or  holding  company),  or 
where  a  company  controls  in  any 
manner  the  election  of  directors  of  an 
insured  institution.  Control  also  is 
determined  to  exist  subject  to  rebuttal, 
where  a  company  acquires  more  than  10 
percent  of  a  class  of  voting  stock  of  an 
institution,  when  such  stock  ownership 
is  combined  with  specified  "control 
factors." 

In  determining  the  amount  of  shares 
subject  to  the  numerical  "control" 
criteria,  the  Board  notes  certain  issues 
regarding  aggregation  of  stock  that  may 
arise.  For  example,  as  discussed  fai  part 
Il.C.l.g.  above,  shares  of  the  institution 
held  by  trustees  of  the  plan 
presumptively  would  be  aggregated  with 
those  of  the  plan,  subject  to  rebuttal,  to 
determine  whether  the  control  threshold 


has  been  met  Accordingly,  in  order  Cor 
regulations  governing  nimilar  concepts 
to  be  consistent  the  Board  is  amending 
the  rebuttable  presumptioB  of  concerted 
action  set  forth  in  9  S74.4(dK6]  of  the 
Acquisitions  of  Control  Regalatione  to 
provide  that  sc^ely  for  the  purposes  of 
determining  whether  to  combine  the 
holdings  of  a  plan  and  its  trustee  (or 
fiduciary),  a  tax-qualified  employee 
stock  benefit  plan  wHl  not  be  deemed  to 
act  in  concert  with  its  trustee  or  a 
person  who  serves  in  a  similar  fiduciary 
capacity.  As  already  noted  in  the 
context  of  the  comparable  treatment 
under  the  Conversioa  Regulations,  this 
does  not  mean  that  two  plans  having  the 
same  trustee  or  other  fiduciaries  in 
common  would  not  be  presumed  to  act 
in  concert  since  persons  (in  this  case, 
the  two  plans)  are  presumed  to  act  in 
concert  where  they  both  act  in  concert 
with  the  same  third  person,  in  this  case, 
the  common  trustee  under  S  574.4(dK7). 
Were  this  to  occur,  the  Board  would 
consider  rebuttals  of  the  presumption  of 
action  in  concert  on  a  case  by-case 
basis. 

A  related  issue  is  whether,  in 
enq)loyee  stock  benefit  plans  with  pass- 
through  voting  provisions,  shares 
allocated  to  employees  with  pass- 
throi^  voting  rights  or  other 
"sterilizaticHi"  provisions,  ie.,  plans 
which  provide  that  uaallocated  shares 
are  voted  on  pass-thnough  basis  in 
proportion  to  allocated  share  voting, 
should  be  included.  Under  the  Holding 
Company  Act,  as  in  the  Conversion 
Regulations,  the  defiaition  of  control  is 
broad  and  includes  all  means  of 
beneficial  or  equitabfe  ownership. 
Accordingly,  die  Board  believes  that  all 
shares  held  by  an  employee  stock 
benefit  plan,  regardless  c^  any  pass- 
through  voting  provisions  (except  for 
shares  actually  distributed  to  employees 
under  the  distribution  terms  of  the  plan), 
should  be  counted  as  being  held  by  the 
plan  for  purposes  for  determining 
whether  the  Holding  Company  Act  is 
applicable. 

Consistent  with  its  amendment  to  the 
Conversion  Regulations,  the  Board  also 
is  revising  S  574.3(c]  of  the  Acquisitions 
of  Control  Regulations  by  adding  a  new 
paragraph  (c)(l](vil  to  exempt  bom  the 
Board's  review  proceis  undw  the 
Holding  Company  Act  acquisitions  of  up 
to  25  percent  of  a  claqs  of  an 
institution's  stock  by  a  tax-qualified 
employee  benefit  plan.  This  amftTy<n^4»nt 
is  consistent  with  the  Board's  revision  to 
9  5e3b.3(i)  to  exempt  from  its  prior 
approval  requirements  oSers  to  acquire 
and  acquisitions  of  not  more  than  25 
percent  of  a  class  of  a  newly  converted 
institution's  equity  securities  by  a  tax- 
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qualified  employee  stock  benefit  plan. 
The  amendment  will  not  affect  either  the 
requirement  for  approval  of  a  holding 
company  application  where  an 
employee  stock  benefit  plan  (or  plans 
deemed  to  be  acting  in  concert]  intends 
to  acquire  more  than  25  percent  of  a 
class  pf  an  institution's  voting  stock,  or 
the  treatment  of  non-tax-qualified  plans. 

The  Board  is  making  a  corresponding 
revision  to  S  552.4(b)(8],  regarding 
permissible  charter  amendments,  to  add 
with  respect  to  beneficial  ownership 
limitations  an  exclusion  for  tax-qualified 
employee  benefit  plans. 

b.  Delegation  of  Authority.  The  Board 
also  is  taking  this  opportunity  to  amend 
its  delegation  of  audiority  for  approval 
of  acquisitions  of  insured  institutions  to 
reflect  a  recent  regulatory  development, 
and  to  coordinate  filings  that  may  be 
made  in  conjunction  wiOi  a  conversion. 
Previously,  the  Principal  Supervisoiy 
Agent  ("PSA")  has  been  authorized  to 
approve  or  deny  any  holding  company 
application  to  acquire  control  of  an 
insured  institution,  a  notice  of  change  of 
control  or  a  merger  application  unless, 
inter  alia,  certain  filings  under  the 
Exchange  Act  were  required  to  be  made 
within  the  Board  12  CFR  54a2(i)(l)(i): 
563.22(f)(l)(i).  574.a(a)(l)(i).  In  adopting 
this  standard,  the  Board  stated  that 
"review  of  sudi  acquisitions  can  be 
done  more  effidenUy  in  the  same  office 
where  the  Exchange  Act  filings  of  such 
institutions  are  reviewed"  50  FR  48711 
(Nov.  28. 1985). 

After  adopting  these  delegation 
standards,  die  Board  adopted  securities 
offering  disclosure  regulations 
applicable  to  all  insured  institutions.  See 
12  CFR  563g.  The  procedures  of  new  Part 
563g  require  review  and  clearance  of 
offering  circulars  in  connection  with 
specified  types  of  public  offerings  of 
securities  by  the  Board's  Office  of 
General  Counsel  in  a  fashion  similar  to 
materials  filed  under  the  Exchange  Act 
Accordingly,  in  order  to  darify  any 
uncertainty  that  exists  in  this  area,  the 
Board  is  amending  its  delegation  of 
authority  standards  in  8S  548.2(i)(l)(vi), 
563.22(f)(i)(vi)  and  574.8(a)(i)(v)  to 
remove  authority  from  the  FSA  to 
approve  merger  or  holding  company 
applications  or  to  clear  notices  of 
change  in  control,  if  in  connection  with 
such  transactions  an  offering  drcular  is 
required  to  be  reviewed  and  cleared 
pursuant  to  Part  S63g  of  the  Board's 
regulations.  Similarly,  the  Board  is  also 
clarifying  the  scope  of  the  existing 
delegations  to  delete  delegated  authority 
on  the  part  of  the  PSA  where  merger  or 
holding  company  applications  or  change 
in  control  notices  are  filed  in  connection 
with  mutual  to  stock  conversions. 


E.  Merger  Conversions  With  Insolvent 
Insured  Institutions 

The  Board  is  amending  §  5e3b.lO(c)  of 
the  Conversion  Regulations  in  order  to 
encourage  voluntary  supervisory  merger 
conversions  with  any  mutual  institution 
that  is  qualified  to  undertake  a 
sup|ervisory  conversion.  The  Board 
believes  that  these  changes  should 
assist  the  FSUC  in  resolving  a  number 
of  its  significant  supervisory  cases. 
Specifically,  the  amendment  grants  to 
the  resulting  stock  institution  in  a 
supervisory  merger  conversion  up  to 
three-years'  post-conversion  protection 
with  regard  to  offers  to  acquire  or 
acquisitions  of  more  than  10  percent  of 
any  dass  of  the  institution's  stock, 
depending  upon  the  converting 
institution's  asset  size.  The  applicable 
time  periods  originally  proposed  were 
one  year  of  coverage  in  die  case  of  an 
insolvent  mutual  institution  with  less 
than  $100  million  in  total  assets;  two 
years  for  an  institution  with  assets  in 
the  $100  million  to  $500  million  range; 
and  three  years  for  an  institution  with 
more  than  $500  million  in  total  assets. 

One  commentator  objected  to  granting 
takeover  protection  to  existing  stock 
institutions  that  acquired  troubled 
institutions.  The  commentator  argued 
that  while  the  granting  of  takeover 
protection  to  the  acquirer  of  a  FSLJC 
case  would  be  benefidal  to  FSLIC  and 
to  sodety  as  a  whole  because  of  the 
disappearance  of  a  troubled  institution, 
it  could  be  detrimental  to  the 
stockholders  of  the  acquking  institution 
because  they  would  generally  be 
prevented  from  tendering  their  shares  in 
a  hostile  takeover  situation  during  the 
antitakeover  period.  The  commentator 
also  argued  that  either  takeover  or  the 
threat  of  takeover  had  a  benefidal  effed 
in  that  it  was  an  important  factor  in 
assuring  that  management  act  in  the 
best  interest  of  stodcholders. 

The  Board  has  carefully  considered 
the  comments  received  in  this  regard, 
but  has  conduded  that  the  potential 
benefits  avaUable  as  a  result  of  the 
amendment  outweigh  the  theoretical 
arguments  against  it  Moreover,  the 
Board  notes  that  the  effect  of  various 
types  of  antitakeover  protections  on 
stock  prices  will  vary  widely  with  the 
entity  in  question.  For  example,  many 
recently  converted  state-chartered 
institutions  with  more  takeover  defenses 
than  federal  associations  trade  at  higher 
multiples  than  similar  federal 
associations.  However,  the  Board 
recognizes  the  concern  expressed  by  the 
commentator  and  wishes  to  note  that  in 
conjunction  with  the  antitakeover 
protection  that  could  be  obtained  in  a 
supervisory  merger  conversion,  the 


Board  will  especially  scrutinize  whether 
the  proposed  acquisition  is  part  of  a 
"scorched-earth"  policy  in  which  a 
takeover  target  embarks  on  a  program  of 
decreasing  the  value  of  a  firm  to  the 
potential  acquirer.  Where  a  supervisory 
merger  conversion,  taken  as  a  whole,  is 
not  in  the  best  interests  the  converting 
institution,  its  depositors,  and  the  FSLIC. 
for  example,  it  may  be  denied  12  CFR 
563b.27(b)(3). 

In  addition,  order  to  prevent  a  firm 
from  buying  takeover  protection  by  the 
acquisition  of  a  very  small  institution, 
where  the  takeover  protection  period 
would  not  have  a  suffident  nexus  with 
the  period  needed  to  assimilate  the 
acquisition  of  the  insolvent  institution, 
the  Board  has  determined  to  revise  the 
period  of  takeover  protection  according 
to  the  following  schedule: 


Am«  am  ol  ntfkilion  aoquirBd 

pflnod 

Up  to  1100  mkon.. „ 

0 

tlOO  ifi  to  S2S0  mlkn 

S2S0 19  to  S600  iNHon..    _ _ 

12  rnoiitfa. 

SSOO 19  to  1750  inBon..- _     .... 

It  montti*. 

$750  maon  iv  to  t1  biKon   „... 

30  monV* 

$2  naon  or  itXM*.   _...    

This  new  schedule  removes  the 
potential  for  acquiring  a 
disproportionate  amount  of  takeover 
protection  through  the  acquisition  of  a 
single  very  small  institution.  The 
categories  are  designed  to  reflect  the 
time  needed  to  assimilate  insolvent 
institutions  of  differing  sizes  and  to 
provide  appropriate  periods  of 
adjustment  for  acquisitions  of  different 
magnitudes.  Total  assets  would  be 
calculated  as  of  the  end  of  the  most 
recently  conduded  quarter  of  the 
converting  institution  prior  to  filing  of 
the  voluntary  supervisory  merger 
conversion  application. 

The  Board  also  wishes  to  note  that  the 
availability  of  this  treatment  need  not 
be  limited  to  existing  operating  stock 
institutions,  and  that  a  company  could 
acquire  an  institution  in  a  supervisory 
merger  conversion  by  chartering  an 
interim  stock  institution  subsidiary  with 
which  the  converting  institution  would 
merge.  As  a  result,  the  antitakeover 
provisions  of  S  563b.3(i)  will  apply  to  the 
stock  of  the  parent  acquiring  company 
as  well  as  that  of  the  resulting 
institution,  since  the  rule  is  applicable  to 
indirect  as  well  as  direct  acquisitions  of 
stock  of  converted  institution  and  an 
acquisition  of  the  parent  company's 
stock  would  constitute  an  incUrect 
acquisition  of  the  stock  of  its  subsidiary. 

The  acquiring  stock  institution  may 
not  cumulate  the  postconversion 
protection  derived  from  the  acquisition 
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of  a  fuiancially  ailing  or  inaolvent 
institutkuv  however.  In  other  wwcU.  the 
5  563b.3(i)(3)  post-conversion 
acquisition  features  wrill  iaat  Cor  up  to 
three  years  firosa  the  most  rscsat 
acquisition  of  an  institutioa  in  a 
supervisory  merger  conversion. 

F.  Parchaat  LiaUtations  for  (^cars. 
Director,  and  Their  Asaoeiates  in 
Merger  Courereiona 

The  Board  also  is  amending 
S  563b.3(c)(8)  of  the  Conversion 
Regulations  to  provide  an  exception  to 
the  aggregate  conversion  stock  purchase 
limitations  for  officers,  directors,  and 
their  associates  in  merger  conversions 
undertsken  pursuant  to  9  563fa.l0(c). 
SpecificaUy.  the  amendment  exchides 
the  pre-merger  percentage  of  stock 
ownership  of  die  officers  and  directors 
of  an  existing  stock  institution  that 
undertakes  a  merger  conversion  with  a 
mutual  iastitution  in  calcvlating  the 
aggregate  amount  which  nay  be 
purchased  by  officers  and  directors  in 
connection  with  the  merger  conversion. 

Previously,  under  9  563b.3(c)(8}.  the 
aggregate  amount  of  stock  tkst  f&cen, 
directors,  and  their  associates  cbuM 
purchase  in  a  conversion  was/umited  to 
a  sliding  scale  of  between  25  And  35 
percent  based  upon  the  total  asset  size 
of  the  converting  institution.  In  a 
standard  merger  conversion,  the 
accountholders  and  voting  members  of 
the  converting  institution  receive 
preemptive  rights  to  subscribe  for  stock 
of  the  existing  stock  institution.  Thus, 
the  purchase  limitations  whidi  applied 
to  officers  and  directors  of  the  existing 
stock  institution  and  their  associates 
who  purchase  its  stock,  couid  have  had 
the  effect  ol  preventing  those  persons — 
if  their  aggregate  stock  ownership  at  the 
time  of  conversion  equalled  os  exceeded 
the  specified  percentage  purchase 
limitations — from  purchasing  sny 
additional  stock  in  the  merger 
conversion,  even  where  sudi  purchases 
were  designed  merely  to  preserw  their 
previous  percentage  ownership. 

It  is  the  Board's  belief  that  some 
existing  insured  stock  histitutioos  may 
not  have  pursued  merger  conversions  for 
this  reason.  Commentators  have  noted 
that  management  views  the  importunity 
to  purchase  ctmversion  stock  as  an 
incentive  in  undertaking  a  conversion. 
Therefore,  the  Board  believes  that  by 
permitting  additional  purchases,  the 
amendment  to  9  563b.3(cK8)  will 
encourage  use  of  the  mergn-conversion 
procedure  as  a  capital  raising  tool  for 
insured  institutions. 

C  Definition  of  "Acting  In  Concert" 

Sections  563b.3(c)(6),  563b.3(cM7),  and 
563b.3(d)(5)  establish  percentage 


limitations  on  the  amount  of  stock  a 
person  together  with  any  associate  or 
group  of  persons  acting  in  concert  may 
purchase  in  the  conversion  and  various 
stages  of  the  conversion.  Since  the 
recent  adoption  of  its  Acquisitions  of 
Control  Regulations,  the  Board  and  its 
staff  have  received  inquiries  regarding 
the  relationship  of  the  rebuttable 
presumptions  of  concerted  action  set 
forth  in  9  574.4(d)  to  the  conversion 
stock  purchase  limitations. 

The  Board  is  revising  9  563b.2  of  the 
Conversion  Regulations  by  adding  a 
new  paragraph  (s)(l),  which 
incorporates  the  definition  of  "acting  in 
concert"  established  in  9  574.2(c)  of  the 
Acquisitions  of  Control  Regulations  and 
applies  it  to  the  entire  Part  563b,  and 
deleting  the  definition  of  "acting  in 
concert"  in  9  563b.3(i)(8)(v)  which  would 
become  superfluous.  The  Board  believes 
that  the  converting  insured  institution 
and  its  counsel  should  take  appropriate 
steps  to  ensure  that  conversion  stock 
purchase  limitations  and  the 
requirements  of  the  Acquisitions  of 
Control  Regulations  are  not  exceeded  by 
groups  of  persons  acting  in  concert  in 
connection  with  conversion  stock 
purchases. 

H.  U»e  of  Media  Advertisements,  Sales 
Literature  and  Other  Forms  of  Publicity 
In  Connection  With  the  Offer  and  Sale 
of  Conversion  Stock 

The  Board  also  wishes  to  clarify 
certain  q\testiona  which  have  arisen 
with  respect  to  the  use  of  media 
advertisements,  sales  literature,  and 
other  forms  of  pubtidty  by  converting 
institutions  to  promote  a  conversion 
stock  offering  to  prospective  investors. 
In  this  respect  the  Board  seeks  to 
provide  guidance  to  converting 
institutions  for  charting  compliance  with 
the  Board's  Conversion  Regulations  and 
also  to  alleviate  any  confusion  which 
may  have  existed  previously. 

'The  Board  notes  that  concerns 
regarding  compliance  with  the  Board's 
Conversion  Regulations  have  arisen  in 
connection  with  the  use  of  meflia 
advertisements,  sales  hterature  and 
other  forms  of  publicity  during  the 
mutual-to-stock  oraiversion  process  in 
two  respects:  first  publicity  which  may 
constitute  premature  proxy  soliciting 
material  in  connection  with  the  vote  of 
the  mutual  members  of  the  thrift  on  the 
conversion  to  stock  form:  and  second, 
information  which  may  prematurely 
"offer"  the  conversion  stock  by  means 
of  prohibited  communications.  For 
example,  media  advertisements,  sales 
literature  or  other  forms  of  publicity 
used  by  a  converting  institution  prior  to 
the  Board's  approval  of  its  proxy 
soliciting  materials  may  constitute  proxy 


soliciting  materia  required  to  be  filed 
with  tiie  Board  and  cleared  prior  to  its 
use,  pursuant  to  9  5e8b.5(b)  of  the 
Board's  Conversion  Kegulations.'  In 
addition,  9  S63b.5(e)  specifically 
requires  that  any  additional  proxy 
soliciting  material  furnished  to 
association  accountholders  subsequent 
to  furnishing  the  proxy  statement 
regarding  the  proposed  conversion 
(including  soHcrting  material  in  the  form 
of  media  presentations  such  as  press 
releases,  and  radio  or  television  scripts) 
must  be  filed  with  the  Board  for  review 
at  least  five  business  days  prior  to  the 
date  on  which  the  FHLBB  is  requested  to 
authorize  the  use  of  such  material*  As 
with  proxy  material  required  to  be  filed 
with  and  cleared  by  the  Board  prior  to 
use  pursuant  to  9  563b.5(b),  failure  to  file 
such  additional  solicitation  materials 
with  the  Board  prior  to  use  would 
constitute  a  violation  of  the  Board's 
Conversion  Regulatimu. 

Second,  media  advertisements,  sales 
literature  and  other  forms  of  publicity, 
depending  upon  their  content  also  may 
constitute  conversion  stock  offering 
materials  which  are  required  to  be  filed 
with  and  cleared  by  fiie  Board  prior  to 
use.  Any  material  which  "offers** 
conversion  stock  must  be  accompanied 
or  preceded  by  a  conversion  offiEning 
circular  declared  effective  by  the  Board. 
In  this  regard,  the  broad  definition  of 
"offer"  in  the  Board's  Conversion 
Regulations  '  generally  has  been 
interpreted  to  cover  a  wide  variety  of 
forms  of  media  or  written 
communication  disseminated  by  a 
converting  institution  at  any  tiine  during 
the  mutual-to-stock  convnsion  process. 
However,  the  Board's  staff  has  taken  the 
position  that  a  notice^  containing  basic 
information  concerning  a  proposed 
offering  which  meets  the  requirements 
of  Rule  134  under  the  Securities  Act  of 
1933  ("Securities  Act") «  wiU  not  be 


■  12  CFR  BB3bS(b).  Sectidi  S03b.2(aK30)  of  the 
Board's  Coavenian  KagiriaSoiu  biOMfiy  defliiM  Hw 
tenna  "•olicUBtlan''  sad  "aolidt"  to  rate  to  "(i)  any 
request  {or  a  proxy  wh«thM  or  not  accompaaiad  by 
or  included  in  a  fom  of  proxy;  (ij)  any  raqueat  to 
execute,  not  execute,  or  revt>ke  a  proxy;  or  (Bi)  the 
fumiaUng  of  a  fem  of  prox|r  or  o(A0r 
communication  to  oeaodation  ammban  uadtr 
circumttaiteai  iwatoaably  aaleuUmd  to  rmmll  m 
the  procumnent,  wittiMdiag  w  nvocation  of  a 
proxy."  (emphaaii  added).  12  CFR  S63b.2(a)(30). 

■5;wl2CFRse9b.5(e). 

*  Section  SSSbJ(a)(22)  of  ItM  Bo«xl'i  Converaion 
Retulatioaa,  in  pnliiiaat  part  dafineaibo  (anna 
"ofFer"  "oBm  to  aaU"  m  "oOar  kr  anla"  to  taclud* 
"every  attampt  or  oBat  to  dlapoaa  at  or  toHdtatlon 
of  an  offer  to  buy,  a  lecuitty  ar  iniereat  in  a 
security,  for  vahie.'  M  CFR  BB3b.2(aH22). 

*  See  17  CFR  23ai34. 
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•See  12  OFF 
•  17  CFR  230 
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considered  ofCering  material  for  tin* 
purpose  and  thus,  may- be.  used  prior  ta 
cleananBfr  o£  an  offering  riir^RJ^ir. 

In  order  tD' provide  comprdienaive 
guidance  in  this  aree^  the  Board  ir 
revising  its  regulation  governing  the 
offer  and  sale  of  securitisa,  (  a68b.7,  and 
adding  a  new  9  56ab.7(a|[^,  which 
prohibits  any  offer  or  sale  of  securitiea 
in  a  mutual-to-stock  conveiaioD  under 
Part  563b,  unless:  (1)  the  offer  or  sale  is 
accompanied  or  preceded  by  an  offering 
circular  filed  with  and  declared  effective 
by  the  FHLBB,  or  [2]  an  exemption  from, 
the  offering  circular  requirement  is 
available.  The  nde  provides  ej^mptions 
for  three  types  of  communications, 
which  will  not  be  deemed  to  be  an 
"offer"  for  this  purpose.  These 
exemptions,  which  closely  track  the 
requirements  under  the  Board's 
securities  offering  regulation  at  Section 
563g,'  and  also  are  similar  to  the 
disclosure  rules  under  the  federal 
securities  laws,  are  available  for  (1)  any 
notice  of  the  proposed  offering,  used 
prior  to  the  filing  of  an  ofEaring  circular, 
which  meets  the  requirements  of  Rule 
135  under  the  Securities  Act;  (2)  oral 
offers  after  the  filing  of  an  offering 
circular;  and  (3)  any  notice,  circular, 
advertisement,  letter  or  other 
communication,  including  media 
communications  such  as  radio  or 
television  advertisements,  which  meets 
the  requirements  of  Rule  134  under  the 
Securities  Act,"  which  is  used  after  the 
filing  of  an  offering  circular. 

The  Board  cautions  that  if  a  thrift 
publishes  any  information  or  statements 
in  advance  of  a  proposed  offering  that 
have  the  effect  of  arousing  public 
interest  in  the  issuer  or  its  securities, 
this  activity  may  be  regarded  as  an 
impermissible  "offer."  The  same 
concerns  apply  to  pubHcation,  between 
the  filing  date  and  the  effective  date  of 
an  offering,  of  information  that  is  part  of 
a  selling  effort. 

This  does  not  mean  that  an  institution 
must  stop  providing  information  to  the 
public  when  it  is  in  the  process  of 
converting.  While  a  converting 
institution  should  not  initiate  publicity, 
it  is  still  appropriate  to  respond  to 
legitimate  inquiries  for  factual 
information  about  the  institution's 
financial  condition  and  operations. 
Other  practices  that  continue  to  be 
appropriate  are:  (1)  customary  and 
routine  advertisements  of  products  and 
services  in  the  ordinary  course  of 
business;  (2)  distribution  of  customary 
quarterly,  annual  or  other  periodic 
reports  to  members;  (3]  press 


announcementB  on  factual  businese  aid 
financial  developments;  and*  (4); 
responMS  tO'unsolicited  inqinrie*  bma 
memberst  financial  malystft,  the  press 
and  others  for  factttal  infonnatioK 

To  be  particularly  avoided  are  the 
issuance  of  fbresasts,  proiections  or 
predictianB  concerning  revnraes,  income 
or  eanungs  per  riiare,  or  the  publication 
of  opinions  on  values.  In  the  event  an 
institution  publicly  releases  mat«ial 
information  concerning  new  corporate 
developments  while  a  conversion 
offering  diculu'  is  pending,  the 
preliminary  offering  circular  should  be 
amended  at  or  before  tiie  time  the 
information  is  released.  If  this  is  not 
done  and  such  infonnation  is  publicly 
released,  whether  inadvertently  or 
otherwise,  the  pending  offering  circular 
should  be  promptiy  amended  to  reflect 
such  information. 

In  addition,  notwithstanding  the 
general  prohibition  on  offers  and  sales 
prior  to  the  effective  date  of  an  offering 
circular,  a  preliminary  offering  circular 
will  be  permitted  to  be  used  for  an  offer, 
but  not  for  a  sale,  of  a  seciuity  prior  to 
the  effective  date  of  the  offering  circular 
if  the  preliminary  version  has  been  filed 
with  the  Board  and  includes  the 
information  required  to  be  contained  in 
the  final  offering  circular,  except  for  the 
omission  of  pricing  information  and 
matters  dependent  thereon,  and  if  the 
offering  circular  that  ultimately  is 
declared  effective  by  the  Board  is 
furnished  to  a  purchaser  prior  to,  or 
simultaneously  with,  the  scde  of  the 
seciuity.  This  provision  also  tracks  the 
Board's  securities  offerings  regulation.'' 
In  order  to  pfrovide  interpretive  guidance 
in  this  area  so  that  proxy  soliciting 
materials  will  not  be  subjected  to  the 
offering  circular  requirements  in 
inappropriate  cases,  the  Board  generally 
will  consider  information  regarding  the 
proposed  conversion  stock  offering 
which  does  not  exceed  the  disclosure 
requirements  of  either  Rule  134  under 
the  Securities  Act  or  S  563b.4(a)[3)(ii)  of 
the  Board's  Conversion  Regulations  * 


I^» 


•  See  12  CFR  563g.l.  5638.3. 

•  17  CFR  230.134. 


'  See  12  CFR  5a3g.2(c)(lH3). 

■  See  12  CFR  5A3b.4(a)(3)(ii).  Section 
S63b.4(a)(3)(ii)  of  the  Bond't  Convermon 
Regulationa  gmandly  parmit*  an  aModation  to 
iisue  a  preM  !•!■■••  immadiateiir  subiequent  to 
adoption  of  a  plan  of  conversion,  announcing  Mich 
action.  However,  the  nature  and  extent  of 
information  which  may  be  presented  in  such  a  press 
release  is  extremely  limited.  In  this  regard,  the  rule 
sets  forth  an  excltuive  "laundry  list"  of  disclosure 
items;  the  press  release  must  contain  only  (but  need 
not  contain  all  of)  the  information  items  set  forth  in 
the  list,  which  predominantly  is  limited  to  factual 
information  regarding  the  oonversian  propose!, 
rights  of  accountholder*  and  required  regulatory 
approvals.  The  rule  also  provides  that  the  press 
release  need  not  be  filed  with  the  PHLBB  prior  to  its 
use.  but  may  be  submitted  to  the  FHLBB^  OfRce  of 
General  Counsel  for  review.  Id. 


not  to  be  subject  to  the  offering  drculkr 
requirements.  The  comments  received 
supported  these  darifying  amendments. 

Finally,  the  Board  notes  that 
interpretive  questions  also  have  arisen 
regarding  the  specific  scope  of 
permissible  media  communications, 
especially  regarding  radio  or  television 
advertisements,  induding  whether  siudi 
media  advertisements  regarding  a 
proposed  conversion  stodc  offering  may 
differ  significantiy  from  the  standards 
set  forth  in  Rule  134.  In  this  regard,  the 
Board  notes  that  television  and  radio 
advertisements  may  serve  as  a 
legitimate  means  of  announcing  a 
proposed  conversion  stock  offering,  and 
as  such,  are  not  prohd>ited  under  the 
Board's  conversion  regulations.  The 
Board  cautions,  however,  that  such 
media  advertisements  should,  as  noted 
above,  comply  with  the  information 
requirements  of  Rule  134  so  as  not  be 
considered  impermissible  "offers"  under 
the  Board's  Conversion  regulations. 

The  Board  notes  that  tinifts  have 
increasingly  considered  the  use  of 
television  advertisements  to  annoxmce  a 
conversion  stock  offering.  These  ads 
present  special  interpretive  questions 
under  the  Board's  regulations  since  a 
visual  as  well  as  audio  presentation  is 
made.  While  the  Board  is  not  proposing 
at  this  time  any  specific  rules  in  tiiis 
area,  converting  institutions  generally 
should  insure  that  such  advertisements 
do  not  contain  a  visual  presentation 
which  would  present  or  otherwise 
suggest  or  depict  matters  which  would 
fall  outside  the  specific  scope  of  Rule 
134  or  otherwise  be  inconsistent  with 
the  polides  underlying  that  Rule. 

In  conclusion,  media  advertisements 
in  the  form  of  radio  and  television  ads 
may  raise  novel  issues  of  compliance 
under  die  Board's  regulations,  and  the 
Board  will  continue  to  dosely  scrutinize 
and  monitor  this  area.  In  order  to 
resolve  potential  compUance  issues, 
converting  institutions  and  their  outside 
counsel  are  strongly  encouraged  to  seek 
the  guidance  of  die  Board's  staff  by 
filing  such  materials  for  review  prior  to 
use. 

/.  Liquidation  Account 

The  Board  is  aware  that  questions 
have  arisen  regarding  the  assumability 
or  transferability  of  tiie  liquidation 
account  required  to  be  established  in 
non-supervisory  conversions,  and 
whether  various  types  of  transactions 
constitute  complete  liquidations  for  the 
purposes  of  payout  of  the  liquidation 
account.  Without  addressing  all  the 
situations  where  such  a  distribution  may 
or  may  not  be  required,  the  Board  is 
modifying  S  563b.3(f)(3),  to  clarify  its 
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view  that  the  term  "complete 
liquidation"  is  not  meant  to  include  a 
merger,  consolidation,  bulk  sale  of 
assets  or  similar  transaction  with  a 
FSUC-insured  institution.  TTie 
amendment  provides  that  in  the  event  of 
a  merger,  consolidation,  bulk  sale  of 
assets,  or  similar  transaction,  with 
another  FSLIC-insured  institution,  the 
liquidation  account  shall  be  assumed  by 
the  surviving  insured  institution.  One 
commentator  agreed  with  this  revision 
regarding  FSLIC-insured  institution, 
while  several  disagreed. 

The  Board  intends  to  reserve  the 
ability  to  address  on  a  case-by-case 
basis  other  situations  that  may  be  found 
to  constitute  a  complete  liquidation 
and/or  upon  application  and  having 
determined  that  appropriate  safeguards 
are  available,  to  permit  transfer  and 
assumption  of  a  hquidation  account.  The 
Board  notes  that  a  variety  of 
transactions  might  be  deemed  to 
constitute  a  complete  liquidation  for  this 
purpose  and  is  aware  that  the  staff  has 
expressed  the  view  that  a  merger, 
consolidation,  or  equivalent  transaction 
with  a  non-FSLIC-insured  institution 
could  be  deemed  to  be  a  complete 
liquidation  for  this  purpose. 

Some  commentators  have  raised  the 
issue  that  a  merger,  consolidation,  bulk, 
sale  of  assets  or  similar  transactions 
with  an  FDIC-insured  institution  should 
be  treated  in  the  same  way  as  with  an 
FSLIC-insured  institution.  The 
amendments  do  not  preclude  this 
interpretation  but  rather  give  the  Board 
the  ability  to  assess  the  particular  facts 
of  each  case.  The  Board  finds  it 
appropriate  at  this  time  not  to  extend 
the  regulation  further. 

/.  Underwriter  Consulting  Fee 

The  Board  is  aware  that  questions 
recently  have  arisen  regarding  the 
compensation  paid  to  underwriters  for 
various  services  they  may  render  in 
connection  with  a  conversion.  The 
Board  notes  that  a  converting  institution 
often  must  enter  understandings  with 
underwriters  to  sell  conversion  stock  in 
a  public  offering  before  the  institution 
knows  how  many  shares  will  be  sold  in 
the  subscription  offering,  or  whether  all 
shares  will  be  sold  by  subscription  and 
that  a  public  offering  therefore  will  not 
occur.  In  the  event  that  all  shares  are 
subscribed  and  no  public  offering 
occurs,  the  underwriter  would  earn 
nothing  in  commissions  and  only  be 
reimbursed  for  out-of-pocket  expenses, 
which  has  been  interpreted  to  include 
reasonable  compensation  for  time  spent 
by  employees  and  officers  of  the 
underwriting  firm  prior  to  the  stock 
offering.  However,  the  institution  may 


be  obligated  to  pay  certain  underwriter 
consulting  fees. 

The  regulations  have  not  addressed 
the  issue  of  an  acceptable  level  of 
expenses  under  these  circumstances. 
Accordingly,  the  Board  is  amending 
§  563b.7(e)  to  permit  the  payment  of  a 
consulting  fee,  found  by  the  Board  or  its 
delegate  to  be  reasonable  under  the 
circumstances,  to  an  underwriter  in  the 
event  that  all  shares  are  sold  prior  to  the 
public  offering  and  no  public  offering 
occurs.  A  commentator  commended  the 
Board  for  this  provision  but  suggested 
that  Board  review  of  the  reasonableness 
of  fees  may  interfere  with  private  fee 
negotiations.  The  commentator 
proposed  allowing  the  Board  or  its 
delegate  only  to  veto  unfair  or  grossly 
excessive  fees.  The  Board  believes  that 
this  amendment  will  not  be  unduly 
burdensome  and  does  not  intend  to 
second-guess  every  fee  negotiated. 
However  at  this  time,  the  need  exists  to 
safeguard  against  fees  which,  while 
unreasonably  large,  might  not  be  grossly 
excessive.  This  provision  also  may 
enable  thrifts  to  obtain  more  favorable 
fees. 

III.  Revisions  to  Subpart  C 

A.  Introduction 

In  revising  Subpart  C,  the  Board  has 
sought  to  streamline  the  processing  of 
voluntary  supervisory  conversions  and 
thereby  to  substantially  increase  the 
number  of  voluntary  supervisory 
conversions  that  may  be  accomplished. 
In  its  review  of  both  the  completed  and 
pending  voluntary  supervisory 
conversions,  the  Board  and  its  staff 
repeatedly  have  been  confronted  with 
questions  not  previously  clearly 
answered  in  Subpart  C,  such  as  the 
permissibility  of  employment  contracts 
incident  to  a  voluntary  supervisory 
conversion,  the  amount  of  expenses  an 
insured  institution  may  incur  in 
connection  with  a  voluntary  supervisory 
conversion,  the  components  of  a 
voluntary  supervisory  conversion 
application,  the  nature  of  the 
consideration  given  by  the  Board  to  the 
character  and  financial  condition  of  the 
prospective  conversion  stock  purchasers 
and  other  features  of  the  transaction, 
and  the  eligibility  of  FDIC-insured 
savings  banks  for  voluntary  supervisory 
conversion  under  section  112  of  the 
Gam-St  Germain  Act.  12  U.S.C.  1484(o) 
(1982).  The  Board  is  amending  Subpart  C 
to  clarify  its  interpretations  and  policies 
regarding  these  and  other  matters,  in 
order  to  facilitate  compliance  with 
voluntary  supervisory  conversion 
procedures,  expedite  applications 
processing,  and  encourage  the  use  of  the 
voluntary  supervisory  conversion 


procedure  as  a  method  of  raising  capital 
levels  in  the  industry. 

In  addition,  the  Board  is  amending 
Subpart  C  to  remove  the  requirement 
that  the  offer  and  sale  of  capital  stock  in 
a  voluntary  supervisory  conversion  must 
constitute  a  non-public  offering.  The 
Board  believes  that  the  potential  risk  to 
the  institution  of  a  failure  to  complete 
the  conversion  through  the  sale  of 
conversion  stock  to  the  public  is 
outweighed  by  the  need  to  provide 
mutual  insured  institutions  with  the 
maximum  appropriate  flexibility  to 
structure  a  plan  of  voluntary  supervisory 
conversion  in  the  most  effective  manner. 
Of  course,  any  public  offering  will  be 
fully  subject  to  the  securities  offering 
disclosure  requirements  established  by 
the  Conversion  Regulations. 

The  Board  also  is  revising  the  tests  it 
uses  to  determine  whether  an  institution 
qualifies  for  voluntary  supervision 
conversion  by  substantially  simplifying 
the  tests.  The  previous  standards  in 
section  563b.23  are  replaced  with  a  two- 
part  test:  first,  whether  an  institution  is 
insolvent  on  a  GAAP  basis,  and  second, 
whether  the  institution  will  be  "viable," 
as  redefined  in  the  rule,  after 
conversion.  All  other  aspects  of  the 
previous  tests,  and  it  is  hoped,  some  of 
the  processing  delays  incident  thereto 
have  been  eliminated. 

The  Board  believes  that  reference  to 
GAAP  is  a  more  appropriate  standard  to 
measure  the  existence  of  any  equity 
value  of  an  institution  for  its  mutual 
account  holders.  Unlike  regulatory 
capital,  which  is  a  measure  of  the 
financial  buffer  to  the  FSLIC,  GAAP 
provides  the  best  picture  of  whether 
there  would  be  any  equity  value  of  the 
institution  that  could  be  attributed  to  the 
mutual  account  holders.  In  this  respect, 
the  Board  believes  that  use  of  GAAP  is 
fully  consistent  with  the  Board's 
longstanding  concerns  to  ensure  the 
equitability  of  the  conversion  process, 
and  would  not  result  in  the  taking  of  any 
property  interest  of  an  institution's 
mutual  account  holders.  Thus,  the  Board 
believes  that  when  determining  the 
participation  afforded  mutual  account 
holders  in  a  conversion,  a  GAAP 
financial  measure  would  be  appropriate, 
while  regulatory  capital  standards 
continue  to  be  appropriate  for 
determining  the  need  for  supervisory 
intervention  and  related  exposure  of 
FSLIC  resources. 

The  Board  believes  that  requiring 
insured  institutions  to  be  evaluated  in 
accordance  with  GAAP  also  will  best 
serve  the  public  interest.  Analyzing  the 
financial  strength  of  insured  institutions 
on  this  basis  also  provides  the  Board 
with  a  more  consistent  basis  for 
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comparing  the  financial  statements  filed 
by  all  insured  institutions.  Because  of 
the  predominant  role  of  GAAP  hi  the 
public  disclosure  and  reporting  of  other 
financial  institutions  as  well  as  other 
entities  in  the  business  community, 
financial  information  prepared  in 
accordance  with  GAAP  should  provide 
the  Board  a  more  consistent, 
comprehensive  basis  to  monitor  the 
performance  and  soundness  of  the 
industry.  This  should  also  enhance 
industry  stability  by  providing  the  Board 
with  an  additional  yardstick  to  assess 
and  address  supervisory  concerns.  A 
commentator  supported  the  use  of 
generally  accepted  accounting 
principles,  because  they  are  a  consistent 
and  recognizable  measurement  in  the 
industry. 

In  addition,  the  Board  is  aware  that  by 
determining  insolvency  on  a  GAAP 
basis,  significantly  more  mutual  insured 
institutions  will  be  eligible  to  undei^o  a 
voluntary  supervisory  conversiont  which 
can  be  an  attractive  conversion  option 
to  both  management  and  potential 
acquirers.  Generally,  management  and 
prospective  investors  may  be  more 
interested  in  undertaking  a  mutual-to- 
stock  conversion  if  they  can  be  assured 
of  where  control  of  the  institution  will 
reside  after  the  conversion.  The 
voluntary  supervisory  conversion 
procedure  provides  such  assurance 
since  the  transaction  is  voluntary,  and  a 
purchaser  or  purchasers  (who  may 
include  the  institution's  management) 
may  acquire  all  of  the  conversion  stock. 

The  Board  also  has  reconsidered  the 
application  of  the  criteria  used  to 
determine  whether  a  converted 
institution  will  be  a  viable  entity 
following  the  voluntary  supervisory 
conversion,  and  is  substantially 
simplifying  the  existing  viability 
standard  as  well  a»  providing  a  second 
alternative  viability  standard.  The 
second  alternative  viability  stamlard 
will  permit  an  institution  to  be  found  to 
be  viable  with  a  lesser  initial  capital 
infusion  but  would  obligate  the  acquirer 
to  increase  the  institution's  capital 
levels  in  the  future  or  risk  the  imposition 
of  potentially  severe  si^iervisory 
measures.  Reliance  on  the  alternative 
viability  standard  also  will  be  deemed 
to  present  issues  of  policy  requiring 
approval  by  the  Board  itself,  rather  than 
by  use  of  delegated  authority. 

The  Board  is  additionally  streamlining 
the  conversion  procedure  by  centralizing 
the  processing  of  voluntary  supravisoty 
conversion  applications  in  OGC,  as  is 
now  the  case  with  both  standard  and 
modified  conversions.  In  this 
connection,  the  Board  is  delegating 
authority  to  approve  voluntary 


supervisory  conversion  applications  to 
OGC,  except  in  cases  where  die 
application  presents  significant  issues  of 
law  or  policy.  In  the  latter  case,  the 
application  will  be  considered  by  the 
Board  itself.  The  Board  wishes  to 
emphasize  that  this  revised  processing 
procedure  is  not  intended  to,  and  will 
not  diminish  the  ability  of  ORPOS  or  the 
appropriate  FHLB  to  scrutinize  aspects 
of  the  transaction  that  could  give  rise  to 
supervisory  concerns  and  clearance  by 
ORPOS  and/or  the  appropriate  FHLB  is 
specifically  required  for  various  aspects 
of  the  conversion  process.  In  addition, 
the  authority  to  approve  holding 
company  applications  and  change  in 
control  notices  that  accompany 
supervisory  conversion  applications  will 
continue  to  be  delegated  to  ORPOS, 
with  the  concurrence  of  OGC  and 
matters  of  supervisory  concern  also  may 
be  addressed  in  connection  with  such 
filings.  With  these  changesi  die  Board 
hopes  to  expedite  the  conversion 
approval  process  by  better  defining  the 
review  and  approval  roles  of  its  various 
Offices  and  the  PFftSs,  and  thereby 
enable  fonctions  necessary  for  approval 
of  conversions  to  be  accomplished 
concurrendy.  Finally,  the  Board  is 
adopting  certain  other  technical 
amendmente  to  Subpart  C  Subpart  C  is 
being  revised  extensively  and.  therefore, 
the  revised  subpart  is  set  forth  in  its 
entirety. 

B.  Scope  of  Subpart  C 

The  Board  has  generally  regarded  the 
Conversion  Regulations  as  applicable  to 
all  institutions  that  satisfy  the  definition 
of  an  "insured  institution"  under  ito 
rules,  which,  unless  the  context 
otherwise  requires,  includes  federal 
savings  banks  insured  by  the  Federal 
Deposit  Insurance  Corporation  ("FDIC"] 
and  chartered  by  the  Board  under 
section  112  of  die  Garn-St  Gennain  Act 
12  CFR  563b,2(a)(l)  and  561.1  (1985),  12 
U.S.C.  1464(o)  (1982).  Consistent  with  a 
similar  recent  amendment  to  the 
modified  conversion  rules  under  Subpart 
D,  see  12  CFR  S63b.34(a),  563b.36(b] 
(1985),  the  Board  is  revising  section 
563b.20  of  Subpart  C  to  clarify  its 
applicabilify  to  mutual-to  stock 
conversions  under  section  5(o)(2)(F)  of 
the  HOLA.  (to  the  extent  the  section  is 
in  effect),  as  well  as  to  sections  5(i)  (1) 
and  (2)  and  5(p)  of  the  HOLA  (to  the 
extent  the  latter  is  in  e^ect),  and  section 
402(j)  of  the  NHA,  and  to  revise  current 
i  5S3b.23,  which  will  be  redesignated  as 
§  563b.25,  to  specify  the  eligibility  of 
FDIC-insured  mutual  savings  banks  for 
conversion  thereunder. 

The  Board  notes  that  while  Subpart  C 
has  not  expressly  encompassed  such 
conversions,  several  voluntary 


supervisory  convetnons  of  FDIC- 
insured  fsderally  and  state-chartered 
mutual  savings  banks  to  federal  stock 
form  have  been  undertaken  pursuant  to 
joint  action  by  the  FDIC  and  the  Board 
under  section  5(o)(2)(F)  of  the  HOLA. 
Specifically,  such  conversions  have 
occurred  under  section  5(o)(2)(F)  when 
the  FDIC  has  certified  that  severe 
financial  conditions  exist  that  threaten 
the  stabilify  of  an  PIMC-iiwured  savings 
bank  and  that  conversion  to  federal- 
stock  form  is  likely  to  improve  the 
financial  condition  of  the  savings  bank, 
and  the  Board  has  concurred  in  the 
determination  of  the  FDIC  and 
authorized  die  conversion  pursuant  to 
the  Board's  Conversion  Regulations.  The 
Board  is  setting  forth  die  eligibility 
requirements  for  a  section  5(o)(2)(F) 
voluntary  supervisory  conversion  in 
new  S  563b.25{a). 

In  order  to  ensure  that  a  voluntary 
supervisory  conversion  undertaken 
pursuant  to  Subpart  C  will  be  subject  to 
the  same  equitable  standards  and 
safeguards  as  a  standard  conversion 
imdertaken  pursuant  to  Subpart  A  the 
Board  is  adding  to  9  563b.20  a 
requirement  that  unless  clearly 
inapplicable,  all  of  the  provisions  of 
Subpart  A  shall  apply  to  a  voluntary 
supervisory  conversion  undertaken 
pursuant  to  Subpart  C.  The  Board  notes 
that  as  a  result  of  the  addition  of  this 
provision,  it  is  unnecessary  to  retain 
current  5  563b.28(c).  which  restates  the 
provisions  of  S  563b.8(d)  of  Subpart  A 
regarding  the  status  of  a  converting 
insured  institution's  charter,  and 
i  563b.31,  which  subjects  a  converted 
insured  institution  to  the  dividend  and 
repurchase  restrictions  set  forth  in 
§  563b.3(g)  (2)(u)  and  (3)  of  Subpart  A 
The  Board,  therefore,  is  deleting 
§§  5e3b.28(c)  and  563b.31. 

C.  Definition  of  Voluntary  Supervisory 
Conversions 

In  order  to  eliminate  imcertainty  as  to 
the  types  and  structures  of  transactions 
that  tall  within  the  scope  of  Subpart  C 
the  Board  is  amending  J  563b.21  to 
clarify  that  in  addition  to  the  sale  of  the 
converting  insured  institution's 
conversion  stock  direcdy  to  a  person  or 
persons,  a  voluntary  supervisory 
conversion  may  be  accomplished  by 
meigering  the  converting  institution  into 
a  stock  institution  that  has  been 
organized  and  newly  chartered  for  the 
purpose  of  facilitating  the  converston. 
Subpart  C  will  continue  to  govern  only 
voluntary  supervisory  conversions,  and 
the  Board  will  continue  to  exercise  ita 
power  to  authorize  and  order  non- 
voluntary supervisory  stock  conversions 
on  a  case-by-case  basis  under  its  other 
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supervisory  authorities.  In  addition,  the 
Board  is  adding  new  $  563b  22  to  set 
forth  the  regulatory  purpose  of  this 
Subpart 

D.  Qualification  for  Voluntary 
Supervisory  Conversion 

The  Board  is  substantially  revising 
and  clarifying  S  563b.23.  which  sets  forth 
the  four  qualification  criteria  for 
voluntary  supervisory  conversion 
discussed  in  part  I  above.  First,  in 
recognition  of  the  fact  that  the  Board 
has  the  authority  to  approve  voluntary 
supervisory  conversions  of  both  FSUC- 
insured  and  FDIC-insured  institutions, 
but  that  it  may  not  be  feasible— and  in 
the  case  of  section  5(o)(2)(F) 
conversions,  not  required— for  the  Board 
to  apply  the  same  voluntary  supervisory 
conversion  qualification  criteria  to 
FSLIC-insured  and  FDIC-insured 
institutions,  the  Board  is  clarifying  in 
new  paragraph  563b.24  that  the 
qualification  criteria  in  §  563b.23  apply 
only  to  FSLIC-insured  institutions  and 
specifying  qualification  criteria 
applicable  to  FDIC-insured  institutions 
in  a  separate  new  paragraph  5e3b.25. 

New  paragraph  563b.25(a)  establishes 
the  quaiiflcation  standards  applicable  to 
section  5(o)(2)[0  conversion  undertaken 
by  an  FDIC-insured  institution,  see  Part 
n.B.  above,  and  new  paragraph 
563b.25(b)  estabUshes  the  qualification 
criteria  apphcable  to  a  voluntary 
supervisory  conversion  undertaken  by 
an  FDIC-insured  mutual  institution  to 
federal  stock  form  pursuant  to  section 
5{i)  of  the  HOLA.  Accordingly,  pursuant 
to  new  S  563b.25(b)  the  Board  may,  in 
its  discretion,  authorize  an  FDIC-insured 
institution  to  undergo  a  voluntary 
supervisory  conversion  to  federal  stock 
form  if  the  following  conditions  have 
been  met:  (1)  the  institution  is  insolvent 
(as  defined)  on  a  GAAP  basis;  and  (2)  a 
sufficient  amount  of  permanent  capital 
stock  is  issued  in  connection  with  the 
voluntary  supervisory  conversion  to 
allow  the  institution  to  meet  its  FDIC 
capital  requirement  immediately  upon 
completion  of  the  conversion.  The  Board 
intends  that  the  S  563b.25(b)  voluntary 
supervisory  conversion  procedure  will 
be  available  to  FDIC-insured  institutions 
as  an  alternative  to  section  5{o)(2)(F) 
conversion. 

Second,  the  Board  is  revising  and 
substantially  simplifying  new  §  563b.24, 
which  sets  forth  the  test  used  by  the 
Board  to  determine  whether  a  FSLIC- 
insured  institution  qualifies  to  undertake 
a  supervisory  conversion.  As  discussed 
above,  the  Board  believes  it  is 
preferable  to  simplify  this  test,  and  to 
use  GAAP  to  determine  whether  an 
institution  is  insolvent  and,  thus, 
qualifies  for  voluntary  supervisory 


conversion.  Specifically,  in  order  to 
demonstrate  that  it  meets  this 
qualification  test,  the  institution  must 
submit  a  audited  balance  sheet  prepared 
in  accordance  with  GAAP  which 
reflects  a  debit  balance  in  retained 
earnings.  The  Board  believes  that  the 
use  of  GAAP  represents  a  better 
measure  of  whether  there  is  any  value 
that  could  be  attributed  to  account 
holders  in  the  institution,  and  thus 
would  be  fully  consistent  with  the 
Board's  historical  concerns  regarding 
the  interests  of  mutual  account  holders. 

Thus,  the  test  for  determining  whether 
an  institution  c|ualifie8  to  undertake  a 
voluntary  supervisory  conversion  will 
simply  be,  first,  whether  the  institution 
would  have  no  net  equity  realizable 
upon  liquidation  on  a  GAAP  basis,  and 
second,  whether  the  institution  after 
conversion  wonld  satisfy  the  new 
viability  test  set  forth  in  revised 
§  563b.2e.  The  Board  also  is  amending 
the  voluntary  supervisory  conversion 
qualification  criteria  to  clarify  that  if  the 
converting  institution  is  state  chartered 
and  is  converting  to  state  stock  form,  the 
conversion  must  be  authorized  under 
state  law.  FinaBy,  the  Board  wishes  to 
emphasize  that  it  will  closely  scrutinize 
any  transactions  undertaken  by  an 
institution  which  have  the  effect  of 
creating  or  recognizing  losses  which 
thereby  enabling  an  institution  to 
qualify  for  a  supervisory  conversion. 
Where  such  transactions  are  undertaken 
proximately  in  time  to  the  conversion 
application,  cannot  be  justified  by  an 
independent  business  purpose,  and/or 
were  authorized  by  persons  who  will  be 
acquiring  stock  in  the  conversion,  the 
Board  may  elect  to  disregard  the  effect 
of  the  transaction  in  determining 
whether  an  institution  qualifies  for  a 
supervisory  conversion. 

In  sum,  as  a  result  of  the  current 
proposal,  §  563b.22  is  redesignated  as 
§  563b.23  and  revised  to  incorporate 
appropriate  new  section  references; 
§  563b.24  is  revised  to  incorporate  the 
foregoing  simplified  qualification  test  for 
FSLIC  insured  institutions;  §  563b.23  is 
replaced  with  new  §  563b.25  containing 
provisions  applicable  to  FDIC-insured 
institutions;  and  existing  §  §  563b.25, 
563b.32  and  563b.33.  which  deal  with  the 
determination  of  realizable  equity  value 
of  an  institution,  treatment  of  appraised 
equify  capital  and  capita!  certificates, 
are  deleted. 

E.  Viability  of  Converted  FSLIC-insured 
Institution 

Section  563b.26  has  set  forth  the 
required  characteristics  of  a  viable 
entity.  Previously,  these  characteristics 
have  been  that  the  capital  of  the  insured 
institution  after  conversion  would  (1) 


meet  regulatory  requirements,  and  (2)  be 
reasonably  sufficient  to  absorb 
projected  operating  losses  for  a  period 
of  not  less  than  three  years  after 
completion  of  the  conversion. 

The  Board  has  reconsidered  the 
previous  definition  of  viable  entity  and 
is  of  the  view  that  a  more  flexible 
approach  to  the  required  initial  capital 
infusion  would  have  the  desirable  effect 
of  encouraging  management  and 
prospective  acquirers  to  undertake 
voluntary  supervisory  conversions. 
Accordingly,  the  Board  in  revised 
§  563.26  is  creating  two  alternative 
viability  tests.  When  the  conversion 
meets  the  standards  of  the  first  test, 
including  the  infusion  of  a  substantial 
new  capital  base  for  the  converted 
institution,  an  expedited  processing 
procedure  will  be  available. 
Accordingly,  the  Board  is  revising  the 
definition  of  viable  enfity  by  providing  a 
simplified  alternative  standard  as 
follows:  an  FSLIC-insured  institution 
may  be  deemed  a  viable  entity  if  the 
Board  determines  that  the  prospective 
acquirer  will  infuse  sufficient  new 
capital  to  cause  the  institution  to 
achieve  a  ratio  of  capital  to  total 
liabilities,  of  the  greater  of  either  3%  of 
liabilities,  computed  in  accordance  with 
GAAP,  or  the  institution's  regulatory 
capital  requirement  as  of  the  time  of 
conversion.  The  Board  in  the  August 
release  proposed  new  capital  infused  to 
raise  the  net  worth  to  4.5%.  Some 
commentators  felt  tfiat  this  amount  was 
excessive.  Upon  reconsideration,  and  in 
view  of  the  implementation  of  the 
Board's  new  regulatory  capital 
requirements  which  increase  required 
regulatory  capital  levels,  the  Board  is 
revising  this  to  an  amount  equal  to  at 
least  to  the  greater  of  3%  of  liabilities 
computed  on  a  GAAP  basis  or  the 
minimum  regulatory  capital 
requirement.  Applicants  will  be  required 
to  submit  pro /orma  financial  statements 
which  demonstrate  that  as  a  result  of 
the  conversion,  the  institution  will  meet 
this  test. 

The  second  part  of  the  previous  test, 
regarding  viabilify  over  a  three-year 
horizon,  is  eliminated.  Supervisory 
conversions  that  meet  the  first 
alternative  viability  test  will  be  eligible 
for  approval  under  delegated  authority 
by  OGC,  provided  that  the  transaction 
does  not  present  issues  of  pohcy 
requiring  consideration  by  the  Board, 
and  provided  also  that  ORPOS  and  the 
appropriate  FHLB  have  no  objection  to 
specified  aspects  of  the  transaction. 

The  amendments  also  create  a  second 
alternative  viabilify  test.  Under  this 
alternative,  an  FSLIC-insured  institution 
will  be  deemed  a  viable  entity  if  the 
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prospective  acquirer  will  infuse  an 
amount  of  capital  sufficient  to  increase 
the  converting  insured  institution's 
capital  to  at  least  one  percent  of 
liabilities  calculated  on  a  GAAP  basis, 
immediately  following  conversion.  As  in 
the  case  of  the  first  alternative, 
applicants  will  be  required  to  submit  pro 
forma  financial  statements  which 
demonstrate  that  as  a  result  of  the 
conversion,  the  institution  will  meet  this 
test.  In  addition,  in  such  cases,  the 
acquirer  must  agree  in  writing  with  the 
FSLIC  to  infuse  additional  capital  into 
the  converted  institution,  as  necessary, 
to  enable  the  institution  to  increase  its 
capital  on  a  scheduled  basis  such  that 
the  institution's  capital  will  comply  with 
the  Board's  regulatory  capital 
regulations,  within  not  more  than  five 
years  of  the  date  of  conversion.  The  one 
commentator  specifically  addressing  the 
alternative  felt  that  it  was  appropriate. 

The  Board  does  not  intend  to 
foreclose  the  use  of  non-cash  assets  or 
securities  which  do  not  constitute 
permanent  equity  capital,  such  as 
subordinated  debt  or  mandatorily 
redeemable  previability  standard.  The 
use  of  securities  not  constituting 
permanent  equity  capital  in  a  voluntary 
supervisory  conversion  must  be  justified 
by  prospective  acquirer,  however,  and 
the  Board  intends  to  evaluate  the 
acceptability  of  their  use  on  a  case-by- 
case  basis. 

The  written  agreement  entered  into 
between  the  FSLIC  and  prospective 
acquirer  under  the  second  alternative 
viability  standard  could  provide  for  a 
range  of  sanctions  for  failure  to  achieve 
the  required  increased  levels  of  capital, 
or  to  adhere  to  the  business  plan 
required  to  be  submitted  as  part  of  the 
supervisory  conversion  application.  The 
Board,  in  approving  an  application 
under  this  alternative  viability  tests,  will 
have  the  ability  to  determine  which 
potential  sanctions  are  appropriate  to 
apply  in  a  given  case.  In  addition,  the 
Board  and  the  Supervisory  Agent  will 
exercise  their  discretion  as  to  whether 
to  pursue  any  sanction  for  failure  to 
meet  the  terms  of  the  agreement.  Thus, 
for  example,  the  Board  could  seek  the 
automatic  effectiveness  of  a  consent 
agreement  with  the  FSLIC,  the  vesting  of 
proxies  to  vote  the  acquirer's  shares  in 
the  institution  with  the  Principal 
Supervisory  Agent  of  the  appropriate 
FHLB,  the  ability  of  the  PSA  to 
terminate  certain  or  all  executive 
officers'  employment  with  the 
institution,  and/or  the  imposition  of 
appropriate  capital  maintenance 
obligations.  Transactions  relying  on  this 
second  alternative  viability  test  will  be 
deemed  to  present  policy  issues 


appropriate  for  consideration  by  the 
Board  itself  and  will  not  be  eligible  for 
approval  under  delegated  authority.  One 
commentator  suggested  that  the  acquirer 
be  provided  the  opportiuiity  to  be  heard 
prior  to  the  imposition  of  a  sanction.  The 
Board  envisions  that  an  acquirer  will 
have  an  opportimity  to  respond  to 
alleged  failure  to  meet  scheduled 
contributions  prior  to  the  imposition  of 
sanctions,  as  in  the  case  in  other 
enforcement  matters. 

Under  either  of  the  foregoing 
alternatives,  the  viability  test  will 
contain  a  requirement  that  the 
transaction  overall  must  be  in  the  best 
interests  of,  and  not  present  the 
potential  for  injury  to,  the  converting 
institution,  its  depositors,  or  the  FSUC. 
The  Board  includes  this  additional 
criterion  as  a  result  of  its  experience  in 
several  cases  where  the  managerial 
resources,  integrity,  or  financial 
resources  of  the  prospective  acquirer  in 
the  conversion  transaction  presented 
significant  concerns  to  the  Board 
relating  to  the  safety  and  soundness  of 
the  insured  institution  after  conversion, 
the  welfare  of  depositors  and  risk  to  the 
FSLIC.  The  qualification  criteria  have 
not  previously  included  an  express 
standard  which  empowered  the  Board  to 
disapprove  a  voluntary  supervisory 
conversion  on  the  basis  of  the 
managerial  resources,  integrity,  or 
financial  condition  of  the  prospective 
conversion  stock  purchaser  or  other 
unfavorable  features  of  the  transaction. 
With  respect  to  the  managerial 
resources  of  the  prospective  acquirer, 
however,  the  Board  or  ORPOS,  with  the 
concurrence  of  OGC,  will  continue  to 
have  the  option  to  consider  a  change  in 
control  notice  or  holding  company 
application  filed  as  part  of  the 
conversion  application  under  the 
respective  standards  12  CFR  574.7(c), 
574.7(d)  (1986). 

The  Board  also  is  eliminating  the 
alternative  previously  contained  in 
S  563b.26  for  the  proposed  conversion 
stock  purchaser  to  guarantee  to 
maintain  the  insured  institution's  capital 
at  regulatorily  required  levels  for  a 
period  of  not  less  than  three  years  fixjm 
the  date  of  completion  of  the  conversion, 
in  lieu  of  providing  an  opinion  of 
qualified,  independent  counsel  or  an 
independent  certified  public  accountant 
regarding  the  tax  consequences  to  the 
insured  institution  arising  from  the 
conversion,  or  an  Internal  Revenue 
Service  ruling  that  the  transaction 
qualifies  as  a  tax-free  reorganization. 
"The  Board  believes  that  the  viability  of 
the  institution  is  adequately  addressed 
by  the  revised  viability  tests  of  the 
supervisory  conversion  qualification 


criteria,  and  that  it  is  important  for  a 
converting  insured  institution,  as  well  as 
the  Corporation,  to  receive  professional 
advice  regarding  the  tax  consequences 
arising  from  a  voluntary  supervisory 
conversion.  Moreover,  the  Board  will 
continue  to  have  the  option  to  impose, 
on  a  case-by-case  basis,  individual 
capital  maintenance  requirements  as  a 
condition  of  approval  of  voluntary 
supervisory  conversions,  on  those 
applications  that  are  considered  by  the 
Board  and  not  handled  under  delegated 
authority. 

F.  Voluntary  Supervisory  Conversion 
Application 

TTie  Board  notes  that  a  variety  of  the 
documents  and  information  necessary 
for  its  staff  to  review  a  voluntcuy 
supervisory  conversion  and  related 
transactions  have  not  previously  been 
specifically  required  to  be  filed  as  part 
of  the  application  under  former 
S  563b.27.  The  Board,  therefore,  is 
amending  {  563b.27.  to  require  that  the 
following  information  and  documents,  if 
applicable  to  the  transaction,  be  filed  by 
an  insured  institution  as  part  of  its 
voluntary  supervisory  conversion 
application:  (1)  TTie  plan  of  conversion; 

(2)  a  copy  of  any  agreements  between 
the  converting  institution  and  the 
proposed  conversion  stock  purchasers: 

(3)  an  opinion  of  qualified  independent 
counsel  or  an  independent  certified 
public  accountant  regarding  the  tax 
consequences  to  the  insured  institution 
arising  from  the  conversion,  or  an 
Internal  Revenue  Service  Ruling  that  the 
transaction  quaUfies  as  a  tax-free 
reorganization;  (4)  a  business  plan;  (5)  a 
holding  company  application  or  change 
in  control  notice:  (6)  the  proposed 
charter  and  bylaws  of  the  converted 
institution;  (7)  the  proposed  stock 
certificate  form;  (8)  a  description  of  all 
existing  and  proposed  employment 
contracts;  (9)  all  filings  required  imder 
Parts  563b  and  563g;  (10)  a  subordinated 
debt  appUcation.  if  applicable;  (11) 
applications  for  permission  to  organize  a 
stock  institution,  Federal  Home  Loan 
Bank  membership,  insurance  of 
accounts,  and  merger,  if  applicable:  (12) 
an  opinion  of  an  independent  public 
accountant  regarding  the 
appropriateness  of  the  accounting 
treatment  for  the  transaction  and  the 
conformity  of  such  accounting  treatment 
to  generally  accepted  accounting 
principles  and  Board  Memorandum  No. 
R-55;  (13)  information  to  support  the 
value  of  any  non-cash  assets  to  be 
contributed  to  the  insured  institution  in 
connection  with  the  voluntary 
supervisory  conversion  (appraisals 
submitted  in  this  connection  must  be 
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acceptable  to  the  Board  and,  in  the  case 
of  real  estate  assets,  must  aseet  the 
standards  of  Board  Memonnduin  No. 
R-41c):  (14)  a  description  of  the 
estimated  expenses  of  the  voluntary 
supervisory  conversion  of  the  kisured 
institution:  (15)  an  audited  balance  sheet 
(i)  prepared  in  accordance  with  GAAP 
as  of  a  date  within  90  days  of  the  date  of 
submission  of  the  conversion 
application,  (ii)  prepared  by  an  auditor 
and  in  the  form  of  an  audit  report  both 
of  which  meet  the  requirements  of 
Article  2  of  Regulation  S-X.  17  CFR 
210.2;  and  (iii)  which  reflects  a  debit 
balance  in  retained  earnings;  (16]  pro 
forma  financial  statements  applying 
"push  down"  purchase  accounting  to  the 
finandal  statements  described  in  item 
(15)  above,  and  which  reflect 
stockholder  equity  equal  to  at  least  (i)  3 
percent  of  the  institution's  total 
liabilities,  (ii)  the  institution's  regulatory 
capital  requirement  under  \  563.13.  or 
(iii)  1  percent  of  the  institution's  total 
liabilities;  (17)  an  opinion  of 
independent  counsel  that  the  voluntary 
supervisory  conversion  of  a  state- 
chartered  insured  institution  to  state 
stock  form  is  authorized  under 
applicable  state  law.  if  applicable;  (18)  a 
specific  description  of  any  of  the 
features  of  the  insured  institution's 
application  that  do  not  conform  to  the 
requirements  of  Subpart  O,  and  (19)  a 
specific  description  of  and  detailed 
justification  for  any  waivers  or 
supervisory  forebearances  that  are 
requested  as  part  of  the  voluntary 
supervisory  conversion. 

G.  Sales  of  Conversion  Stock 

As  discussed  in  Part  n.A  above,  the 
Board  is  removing  the  requirement 
previously  cwtained  in  §  5e3b.30  that 
the  offer  and  sale  of  voluntary 
supervisory  conversion  stock  must 
constitute  a  non-public  offering  under 
Part  S63g  of  the  Subdiapter.  Pursuant  to 
new  f  seab.SO,  each  insured  institution 
that  converts  on  a  volimtary  supervisory 
basis  will  be  required  to  offer  and  sell 
its  conversion  stock  pursuant  to  the 
requirements  of  12  CFR  Part  563b.  In 
addition,  pursuant  to  S  563b.20(c),  the 
offer  and  sale  of  a  converting  insured 
institution's  voluntary  sopervisory 
conversion  stock  would  be  subject  to  the 
provisions  of  Subpart  A  unless  cleariy 
inapplicable. 

H.  Procedural  Requiretaents 

Previously  under  §  563b,28(a),  an 
applicant  was  required  to  file  an  or^nal 
and  two  copies  oi  the  voluntary 
supervisory  conversioa  application  with 
the  Principal  Supervisory  Agent  of  the 
applicable  FHLB  ("PSA")  and  one  copy 
with  ORPOS.  In  order  to  esqiedite  the 


application  processing  procedure,  the 
Board  is  revising  9  563b.28(a),  to  require 
an  applicant  to  Tile  an  original  and  one 
copy  of  the  volantary  supervisory 
conversion  application  with  the  Board's 
Office  of  General  Counsel,  with  one 
copy  each  to  C*POS  and  the 
appropriate  PSA. 

The  Board  has  sought  to  streamline 
the  processing  of  voluntary  supervisory 
conversion  applications  by  modelling 
the  new  process  upon  that  already  in 
effect  with  respect  to  standard 
conversions.  TTie  Office  of  General 
Counsel  will  have  delegated  authority  to 
approve  voluntary  supervisory 
conversions,  except  in  cases  presenting 
issues  of  policy,  with  clearance  required 
from  ORPOS  and  the  appropriate  FHLB 
for  components  of  the  application  which 
may  present  supervisory  concerns.  The 
aspects  of  the  application  requiring 
ORPOS/FHLB  clearance  under  this 
delegated  authority  processing 
procedure  are  specified  in  §  563b.28(c). 
In  addition,  as  noted  previously, 
ORPOS,  with  the  concurrence  of  OGC, 
must  review  and  may  possess  delegated 
authority  to  approve  holding  company 
applications  and  change  in  control 
notices  required  to  be  submitted  in 
connection  with  supervisory  conversion 
applications.  Al  this  time,  the  Board 
beheves  that  such  applications  and 
notices  should  be  considered  in  tandem 
with  the  supervisory  conversion 
application  to  which  they  relate,  and 
thus  should  not  be  approved  under 
delegated  authnity  by  the  FHLB. 

By  amending  S9  543.2(h)(3)  and  562.7. 
the  Board  also  is  delegating  authority  to 
charter  interim  federal  institutions  and 
to  approve  the  insurance  of  accounts  for 
such  institutions,  where  an  institution  is 
created  in  connection  with,  and  to 
facilitate,  transactions  that  may  be 
approved  by  the  PSA  or  by  ORPOS, 
OGC  or  the  Director  of  the  Office  of 
District  Banks.  These  steps  should 
further  expedite  the  processing  of 
conversions,  and  is  modelled  upon  the 
delegation  standards  previously  in 
existence  with  respect  to  mergers 
generally. 

/.  Expenses 

The  Board  is  providing  in  new 
S  563b.31.  that  expenses  incurred  by  an 
insured  institution  in  connection  with  a 
voluntary  supervisory  conversion  shall 
be  reasonable  and.  with  respect  to  an 
FSLIC-insured  institution,  shall  not  be  in 
an  amount  such  that  the  proceeds  to  the 
institution  from  the  sale  of  its 
conversion  stodc  would  be  insufficient 
to  satisfy  the  appHcable  viability 
qualification  criteria. 


/.  Employment  Contracts 

The  Board  is  adding  a  new  {  5a3b.32 
to  clarify  its  concerns  regarding 
employment  contracts  incident  to  a 
voluntary  supervisory  conversion, 
particularly  those  to  existing 
management  of  the  applicant  with  a 
term  in  excess  of  oae  year.  In  addition, 
the  Board  is  requiring  that  an  applicant 
for  a  voluntary  supervisory  conversion 
justify  any  employment  contract 
incidental  to  the  conversion,  and 
otherwise  demonstrate  to  the  Board's 
satisfaction  that  the  making  of  such  an 
employment  contract  by  an  insured 
institution  would  not  be  an  unsafe  or 
unsound  practice  ot  represent  a  sale  of 
control.  For  example,  employment 
contracts  entered  into  in  connection 
with  conversions  rdying  upon  the 
second  alternative  viability  standard 
could  be  subject  to  the  provisions  of  any 
agreement  entered  into  as  a  condition  of 
use  of  the  alternative  standard.  Finally, 
new  §  563b.32  provkles  that  the  Board  or 
its  delegate  shall  determine  the 
permissibility  of  an  employment 
contract  based  upon,  at  a  minimum,  the 
applicant's  justification  for  the  contract, 
the  term,  salary,  and  severance 
provisions  of  the  contract,  the  identity 
and  background  of  the  officer  or 
employee  subject  to  the  employment 
contract,  and  the  amount  of  conversion 
stock  to  be  purchased  by  such  officer  or 
employee  or  his  afflliates  or  associates. 

IV.  Revisions  to  Subpart  D 

A.  Introduction 

The  Board  also  is  adopting  several 
technical  amendments  and  other 
modifications  to  Subpart  D  in  order  to 
expedite  the  processing  of  modified 
conversion  applicadons,  and  thereby  to 
encourage  the  use  of  the  modified 
conversion  procedure  by  insured 
institutions  as  a  capitalization  vehicle. 

The  Board  is  reviling  the  test  used  to 
determine  whether  an  insured  institution 
qualifies  for  a  modified  conversion  by 
referring  to  a  GAAP-based  standard  as 
it  did  for  voluntary  luperviscHy 
conversions.  Thus,  an  institution  with 
capital  calculated  in  accordance  with 
GAAP  that  fails  to  meet  the  Board's 
required  minimum  capital  level  could  be 
eligible  to  undertake  a  modified 
conversion  if  the  institution  also 
demonstrates  that  it  is  unable  to 
accomplish  a  standard  conversion 
which  would  raise  a  specified  level  of 
capital.  Qualification  under  this  test 
must  be  demonstrated  by  submission  of 
(i)  an  audited  balance  sheet  prepared  in 
accordance  with  generally  accepted 
accounting  principles  which  reflects  an 
amount  of  retained  earnings  in  an 
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amount  less  than  the  amount  of  the 
institution's  required  level  of  regulatory 
capital,  (ii)  an  independent  appraisal 
describing  the  amount  of  capital  that 
could  be  raised  in  a  conversion  stock 
offering  in  a  standard  conversion,  and 
[iii]  pro  forma  financial  statements 
which  demonstrate  that  as  a  result  of  an 
infusion  of  the  amount  of  capital  that 
could  be  raised  in  a  standard 
conversion,  the  institution  would  not 
have  an  amount  of  stockholders'  equity 
at  least  equal  to  the  institution's 
required  level  of  regulatory  capital 
under  §  563.13.  The  Board  also  is 
incorporating  into  the  rule  an 
expectation  that  the  Board  had 
previously  expressed  in  the  preamble  to 
its  original  promulgation  of  the  modified 
conversion  rules,  to  clarify  that 
acquirers  of  a  controlling  amount  of 
stock  in  a  modified  conversion  are 
required  to  pay  a  control  premium  for 
the  acquisition. 

Because  of  the  extent  of  the  changes 
proposed  to  Subpart  D,  the  revised 
subpart  is  set  forth  in  its  entirety. 

B.  Technical  Amendments  and  Other 
Modifications 

The  Board  is  deleting  the  requirement 
formerly  in  S  563b.38  that  a  modified 
conversion  applicant  must  obtain  prior 
written  permission  from  the  Corporation 
to  file  a  modified  conversion 
application.  Such  a  requirement  is  not 
imposed  on  an  applicant  for  supervisory 
conversion  under  Subpart  C  or  standard 
conversion  under  Subpart  A,  and  this 
pre-filing  approval  requirement  in  the 
modified  conversion  context  may  have 
unduly  delayed  the  processing  of 
modified  conversion  applications.  In 
connection  with  this  revision,  the  Board 
also  is  deleting  the  last  sentence  of 
§  563b.35.  which  refers  to  the  pre-fihng 
approval  requirement  of  i  563b.3a  In 
addition,  the  Board  is  clarifying,  in  new 
§  563b.39,  that  an  insured  institution 
seeking  to  undergo  a  modified 
conversion  shall  file  an  application  for 
approval  in  accordance  with  the 
requirements  of  §  563b.8  of  Subpart  A. 
The  Board  is  also  adding  a  brief 
description  of  the  modified  stock 
conversion,  in  new  $  563b.35. 

Finally,  the  Board  is  amending 
§  563b.34(a)  to  clarify  the  applicability 
of  Subpart  D  to  mutual-to-stock 
conversions  under  SS  5{i)  (1)  and  (2)  of 
the  HOLA  and  402(j)  of  the  NHA,  as 
well  as  to  §5  5(o)(2)(F)  and  5(p)  of  the 
HOLA,  and  revising  S  563b.37(b)  to 
clarify  that  both  state-chartered  and 
federally  chartered  FDIC-insured  mutual 
savings  banks  may  undergo  modified 
conversions  to  federal  stock  form 
pursuant  to  §  5(o)(2)(F)  of  the  HOLA. 


C.  Qualification  for  Modified 
Conversion 

The  Board  is  revising  §  563b.36(c), 
which  sets  forth  the  guidelines 
discussed  in  part  I,  above,  for 
determining  whether  an  institution 
qualifies  to  undertake  a  modified 
conversion.  Previously,  §  563b.37(c) 
generally  provided  that  an  insured 
institution  qualified  for  a  modified 
conversion  if  it  did  not  meet  its 
regulatory  capital  requirement  and 
allowed  an  institution  to  recognize 
deferred  losses  and  disregard  appraised 
equity  capital  in  determinmg  whether  its 
regulatory  capital  was  sufficiently  low 
to  justify  a  modified  conversion. 

The  Board  is  revising  and 
substantially  simplifying  this 
qualification  guideline  by  providing  that 
an  insured  institution  qualifies  for 
modified  conversion  if  it  meets  a  two- 
part  test.  First,  the  institution  must  not 
meet  its  applicable  regulatory  capital 
requirement  computed  on  the  basis  of 
GAAP.  As  discussed  in  Part  III.D,  above, 
the  Board  is  revising  Subpart  C  in  a 
similar  manner.  Second,  the  institution 
must  not  be  able  to  undertake  a 
standard  conversion,  which,  on  the 
basis  of  an  independent  valuation  as 
provided  in  §  563b.7  acceptable  to  the 
Board  or  its  delegate,  would  raise 
sufficient  capital  to  enable  the 
institution  to  meet  its  regulatory  capital 
requirement  computed  in  accordance 
with  GAAP. 

The  Board  is  making  this  revision 
because  it  believes  that  using  GAAP  to 
determine  whether  an  institution  is 
financially  qualified  to  undergo  a 
modified  conversion  is  a  realistic 
measure  of  the  institution's  financial 
position  from  the  perspective  of  the 
extent  of  equity  value  in  the  institution 
which  could  be  obtainable  by  the 
mutual  account  holders.  Moreover,  like 
the  voluntary  supervisory  conversion, 
the  modified  conversion  is  attractive  to 
both  management  and  potential 
acquirers,  since  it  provides  assurance  of 
how  control  in  the  institution  will  be 
vested  after  the  conversion.  For  this 
reason,  the  Board  is  of  the  view  that  the 
amendment  to  the  qualification 
guideline  will  facilitate  the  modified 
conversion  procedures.  The  Board 
wishes  to  note,  however,  that  as  in  the 
case  of  supervisory  conversions, 
transactions  undertaken  by  an 
institution  which  have  the  effect  of 
creating  or  recognizing  losses  which 
thereby  enable  an  institution  to  qualify 
for  a  modified  conversion  will  be  closely 
scrutinized  with  reference  to  the  same 
standards  discussed  in  Part  IILD., 
above. 


D.  Substantive  Guidelines 

The  Board  is  adding  new  S  563b.38(g), 
which  requires  acquirers  of  control  in  an 
institution  undertaking  a  modified 
conversion  to  pay  the  price  per  share  set 
for  all  acquirers  plus  an  additional 
control  premium,  in  an  amount  form, 
and  on  terms  acceptable  to  the  Board  or 
its  delegate.  This  premium  recognizes 
the  additional  value  attributable  to  a 
control  block  of  stock  and  also  provides 
additional  capital  to  the  institution. 

The  Board  is  also  amending 
S  563b.38(e)  to  revise  terminology  in 
certain  respects  and  to  delete  clause  (2) 
and  replace  it  with  more  comprehensive 
language  comparable  to  that  proposed 
for  the  viability  test  for  supervisory 
conversions  regarding  the  overall 
benefit  of  the  transaction  to  the 
institution,  its  depositors  and  the  FSUC. 

E.  Buy  back  of  Minority  Stock 

The  Board  is  aware  that  despite  the 
ability  of  insured  institutions  that 
undertake  modified  conversions  to  limit 
the  preemptive  subscription  rights  of 
accountholders  and  other  members  on  a 
sliding  scale  based  upon  the  institution's 
capital  as  a  percentage  of  liabilities, 
some  prospective  acquirers  may  have 
been  reluctant  to  use  the  modified 
conversion  procedure  because  of  their 
inability  in  most  cases  to  obtain  all  of 
the  common  stock  in  the  conversion. 
While  the  preemptive  rights  of  members 
have  been  an  essential  element  in  the 
Conversion  Regulations  since  their 
introduction,  the  Board  has  carved  out 
exceptions  to  this  requirement  in 
supervisory  conversions  and  in  modified 
conversion  involving  institutions  in 
which  there  is  negligible  or  no  realizable 
liquidation  value. 

The  Board  wishes  to  maintain  a 
balance  between  the  ownership 
interests  of  accountholders  and  other 
shareholders,  and  the  need  of 
institutions  undertaking  modified 
conversions  to  provide  prospective 
acquirers  with  the  assurance  of 
obtaining  control  The  Board  is  revising 
current  §  563b.37  in  new  §  563b.38(h)  to 
provide  that  for  three  years  following 
the  completion  of  a  modified  conversion, 
controlling  shareholders  may  acquire 
and  the  converted  institution  may 
repurchase  other  shares  only  after 
receiving  Board  approval  and  upon 
making  an  offer  that  reflects  the  fair 
value  of  the  shares,  supported  by  an 
independent  appraisal.  The  appraisal 
would  be  based  on  several  factors, 
including  historic  and  projected 
earnings,  financial  strength,  market 
price,  net  asset  value,  dividends, 
investment  value,  and  book  value. 


I 
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F.  Modified  Coavenion  Application 

The  Board  notes  that  a  variety  oi  the 
documents  and  information  necessary 
for  its  staff  to  review  a  modified 
conversion  and  related  transactions 
have  not  been  specifically  required  to  be 
filed  as  part  of  the  application  under 
9  5e3b.3a  The  Board,  therefore,  is 
amending  9  5e3b.3g  to  require  that  the 
following  information  and  documents,  if 
applicable  to  the  transaction,  be  filed  by 
an  insured  institution  as  part  of  its 
modified  conversion  application:  (1)  The 
plan  of  conversion;  (2)  a  copy  c^  any 
agreements  between  the  converting 
institution  and  the  iMt>posed  conv«^ion 
stock  purchasers;  (3)  an  opinion  of 
qualified  independent  counsel  or  an 
independent  certified  public  accountant 
regardii^  the  tax  consequences  to  the 
insured  institution  arising  from  the 
conversion,  or  an  faitemal  Revenue 
Service  Ruling  that  the  transaction 
qualifies  as  a  tax-five  reorganization;  (4) 
a  business  plan;  (5)  a  holding  company 
application  or  change  in  control  notice; 
(6)  the  proposed  charter  and  bylaws  of 
the  converted  institution;  (7)  and  the 
proposed  stock  certificate  fomu  (8)  a 
description  of  all  existing  and  proposed 
employment  contracts;  (9)  all  filings 
required  under  Parts  sesb  and  sesg;  (10) 
a  subordinated  debt  application,  if 
applicable;  (11)  applications  for 
permisaion  to  organize  a  stock 
institution.  Federal  Home  Loan  Bank 
membership,  insurance  of  accoimts,  and 
merger,  if  applicable;  (12)  an  opinion  of 
an  independent  public  accountant 
regarding  the  appnqniateness  ot  the 
accounting  treatment  for  the  transaction 
and  the  conformity  of  such  accounting 
treatment  to  generally  accepted 
accounting  prindpies  and  ^>ard 
Memorandum  No.  R-55;  (13)  information 
to  support  the  value  of  any  non-cash 
assets  to  be  contributed  to  the  insured 
institution  in  connection  with  the 
modified  conversion  (appraisals 
submitted  in  this  omnection  must  be 
acceptable  to  the  Board  and.  in  the  case 
of  real  estate  assets,  must  meet  the 
standards  of  Board  Memwandura  No. 
R-41c);  (14)  a  description  of  the 
estimated  expenses  of  the  modified 
conversion  of  the  insured  institution; 
(15)  an  audited  balance  sheet  (i) 
prepared  in  accordance  with  GAAP  as 
of  a  date  within  90  days  of  the  date  of 
submission  of  the  conversion 
application,  (ii)  prepared  by  an  auditor 
and  in  the  form  of  an  audit  teporX  both 
of  which  meet  the  requirements  of 
Article  2  of  Regulation  S-X.  17  CFR 
210.2,  and  (iii)  which  reflects  a  balance 
in  retained  earnings  in  an  amount  less 
than  the  institution's  regulatory  capital 
requirement  calculated  under  9  563.23; 


(16)  an  independent  appraisal  meeting 
the  requirements  of  9  5e3b.7  which 
describes  the  amount  of  capital  that  the 
institution  could  raise  in  a  standard 
conversion  stock  offering,  and  supports 
the  control  premium  proposed  to  be  paid 
in  the  modified  conversion;  (17)  pro 
forma  financial  statements  which 
demonstrates  that  as  a  result  of  an 
infusion  of  the  amount  of  capital  that 
could  be  raised  bi  a  standard 
conversion,  the  kistitution  would  not 
have  an  amount  of  stockholders'  equity 
at  least  equal  to  the  institution's 
required  level  of  regulatory  capital  and 
that  as  a  result  of  the  capital  infusion 
prc^KMed  in  the  modified  conversion, 
that  the  amount  of  stockholders'  equity 
would  at  least  equal  such  level  of 
required  capital;  (18)  if  applicable,  an 
opinion  of  independent  counsel  that  the 
modified  conversion  of  a  state-chartered 
insured  institution  to  state  stock  form  is 
authorized  under  applicable  state  law,  if 
applicable;  (19)  a  specific  description  of 
any  of  the  features  of  the  insured 
institution's  appbcation  that  do  not 
conform  to  the  requirements  of  Subpart 
D;  and  (20)  a  specific  description  of  and 
detailed  justification  for  any  waivers  or 
supervisory  forebearances  that  are 
requested  as  part  of  the  modified 
conversion.  The  procedural 
requirements  governing  an  application 
for  a  modified  conversion  are  set  forth 
in  new  9  563b.41. 

Fmal  Rule  | 

The  Board  notes  that  while  the  final 
rule  being  adopted  today  is  substantially 
similar  to  the  proposal,  these  final 
amendments  difler  from  the  proposal  in 
certain  aspects.  The  proposed 
amendment  to  S  563b.3{i)(6),  that  would 
have  added  a  standard  that  the  Board 
could  deny  an  application  involving  an 
offer  for  or  announcement  of  an 
acquisition  of  seciuities  to  "be 
beneficial  to  the  converted  institution, 
the  depositors  of  the  converted 
institution,  and  the  FSLIC,"  has  been 
revised  to  refer  more  specifically  to  the 
effect  of  the  acqaisition  on  prudent 
deplo3mient  of  conversion  proceeds.  The 
proposed  amendment  to 
9  5e3b.l0(cM2)(ii),  is  being  modified  as 
to  the  threshold  amounts  of  assets  of  an 
acquired  insolvent  institution  that  result 
in  the  various  time  periods  for  which  the 
acquiring  institution  will  be  subject  to 
9  563b.3(i)(3).  The  viability  alternative  in 
9  563b.27(b)(l)  Which  was  proposed  at 
4.5%  is  being  set  at  the  greater  of  3%  of 
liabilities  computed  on  a  GAAP  basis,  or 
the  minimum  required  regulatory 
capital 

The  effective  date  of  this  rule  is  the 
date  of  publication  in  the  Federal 
Register.  All  applications  filed  after  that 


date  riiall  be  proces»ed  in  accordance 
with  the  procedures,  substantive 
standards,  and  policies  adopted  today. 

Effective  Data  | 

Pursuant  to  12  CFR  508.14,  the  Board 
finds  that  the  30-delay  of  the  effective 
date  is  unnecessary  with  respect  to 
these  amendments,  which  are  effective 
November  5, 1986.  Ttie  amendments 
relieve  restrictions  qpon  insured 
institutions,  and  the  Board  wishes  to 
secure  immediately  the  full  measure  of 
the  benefits  of  these  amendments  for  the 
thrift  industry.  More  specifically,  these 
amendments  will  encourage  more 
insured  institutions  to  undertake 
conversion  from  muhial  to  stock  form, 
resulting  in  significant  infusions  of  new 
capital,  and  in  particular  will  enable 
more  institutions  that  fail  to  meet  their 
minimum  regulatory  capital 
requirements  or  that  have  a  negative  net 
worth  to  convert  to  stock  form.  These 
amendments  also  provide  additional 
incentives  for  institutions  to  participate 
in  merger  conversions  with  insolvent 
institutions,  dcuify  issues  relating  to  the 
purchases  of  stock  by  management,  and 
streamline  the  administrative  procedure 
for  filing  and  processing  conversion 
applications. 

Hnal  Regulatory  Flafdbility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act.  5  V3.C.  604. 
the  Board  is  providing  the  following 
final  regulatory  flexibility  analysis: 

1.  Need  for  and  ofaiectives  of  the  rule. 
These  elements  are  incorporated  above 
in  SUPPLIMSMTARV  WFOMIATKM. 

2.  Issues  raised  by  ctMnments  and 
agency  assessment  and  respmise.  These 
elements  are  incorporated  above  in 

SUPPLEMBn-AIIV  INF^mMTWN. 

3.  Significant  alternatives  minimizing 
small-«itity  impact  and  agency 
response.  The  Small  Business 
Administration  defhies  a  wnall  financial 
institution  as  "a  conanercial  bank  or 
savings  and  loan  association,  the  asseto 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  aiUion."  13  CFR 
121.13(a).  Therefwe,  small  entities  to 
which  the  final  rule  appUes  are  die  1,742 
insured  institutions  diat  had  assets 
totaling  $100  milUon  or  less  as  of 
December  31, 1985. 

The  final  amendments  treat  insured 
institutions  similarly  regardless  of  size 
because  to  do  otherwise  would  be 
fundamentally  inconsistent  with  the 
objectives  of  the  rule.  The  Board's 
supervisory  experience  indicates  that 
smaller  and  larger  institutions  will 
benefit  from  the  applications  of  these 
amendments. 
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Lirt  of  Sabjwto  in  12  CFR  Parts  Stt.  548. 
5S2.8l3,l8Sb.andS74 

Administtative  practice  bikI 
procedure.  Bank  deposit  insurance, 
Holding  coBfnnies.  Rqxvting  and 
I'econttceeping  requiraments.  Savkigs 
and  loan  associations,  Securitias. 

Accordingly,  the  Board  hneby 
proposed  to  amend  Parts  543  and  540, 
Subchapter  a  Parts  562, 563,  Se3b  and 
574  of  Subdiapter  D,  Chapter  V,  Title  12. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Subchapter  C-FMtorai  Savings  and 
i^oan  System 

PART  543— INCORPORATION. 
ORGANIZATION.  AND  CONVERSION 
OF  FEDERAL  MUTUAL  ASSOCIATIONS 

1.  The  authority  citation  for  12  CPR 
Part  543  is  revised  to  read  as  follows, 
and  all  authority  citations  at  die  ends  of 
the  sections  are  tonoved. 

Authority:  Sect.  2, 5. 48  Stat  128. 132.  aa 
amended  (12  U.S.C  1482, 1464);  sees.  4m-«3. 
40S-407, 48  Stat  USB-12S7. 1250-1280,  at 
amendMl  (12  U.S.C  1724-1728^  172S.1730); 
sec.  408, 82  Stat  5.  as  amaadad  (12  U.&a 
1730a):  aea  80t  81  Stat  1147.asaBiaodad  (12 
U.S.C.  2901  et  Bag.)i  tteatg.  Plaa  No.  3  of  1847. 
12  FR  4981, 3  CFR,  1943-1948  Comp..  p,  IflTl. 

2.  Amend  |  543.2  by  revising 
paragraph  (h)(3)  to  read  as  follows: 

S543.2   AppicaUuii for pannissluii to 
organlza. 

(3)  Delegations  of  authority,  (i)  The 
Board  delegates  the  authwity  to  apiwove 
applications  for  pennisaioa  to  organize 
an  interim  Federal  asaociaticni  under 
paragraph  (g)  of  this  section  to  the 
Principal  Supervisonr  Agent  (as  defined 
in  S  541.18  of  diis  subchapter),  provided 
that  the  Principal  Supervisory  Agmt 
otherwise  is  audiorized  to  approve  die 
transaction  for  which  the  intoim 
Federal  association  has  been  chartered 
to  facilitate. 

(iij  The  Board  delegates  die  authority 
to  approve  applicatioos  for  permissioo 
to  organize  an  interim  Federal 
association  under  paragraph  (g)  of  this 
section  to  the  Director  of  Uie  Office  of 
District  Banks  or  his  designee  with  tlra 
concurrence  of  Uie  General  Counsel  or 
his  designee,  provided  that  die  Director 
of  the  Office  of  District  Banks,  die 
General  Counsel,  or  the  Director  of  the 
the  Office  of  Regulatory  Policy, 
Oversight  and  Supervision  ("ORPOS"), 
jointly  or  individually,  otherwise  ara 
authorized  to  approve  the  transaction 
for  which  the  interim  Federal 
association  has  been  chartered  to 
facilitate. 


PART  54«-IIERQER.  D1S80LUTKM. 
REORQANIZATIOli  AND 
CONVERSION 

3.  The  audiority  citation  of  Part  546  is 
revised  to  read  as  follows,  and  Uie 
audiority  citations  at  die  ends  of  die 
sections  ara  removed. 

Audiority:  Sect.  2, 5. 48  Stat  128, 132,  as 
amended  (12  \i.SJC.  1462. 1464);  seca.  401-403. 
405-407, 48  Stat.  1255-1257, 12S»-128a  as 
amended  (12  U5.C  1724-1728, 1728-1730); 
Sec  408. 82  Stat  6,  as  amended  (12  U.S.C 
1730a);  Reotg.  Flui  No.  3  of  1947. 12  FR  4981. 
3  CFR.  1943-1948  Conp.  P.  1071. 


4.  Amend  S  546.2  by  adding  new 
paragraphs  (i)(l),  (vi),  and  (vii)  to  read 
as  follows: 


9546.2 


(i)  •  •  • 

(!)••• 

(vi)  Hth«-  cmstituoit  association  is 
required  under  section  563g.2  of  this 
chapter  to  file  an  offering  circular  with 
die  Board. 

(vii)  The  merger  is  part  of  a 
conversion  under  Part  563b  of  this 
Chapter. 

PART  552-INCORPORATION. 
ORGANIZATION.  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

5.  The  audiority  citation  for  Part  562  is 
revised  to  read  as  foUows,  and  die 

audiority  citations  at  the  ends  of  die 
sections  are  removed 

AutlMrity:  Sec.  4. 80  Stat  824.  as  amended 
(12  U.&C.  1425a):  aeca.  2,  5, 48  Stet  12a  132, 
as  amended  (12  U£.C  1482, 1464);  seca.  401- 
403, 406-407. 48  Stat  1255-1257. 125e-iaea  as 
amended  (12  U.S.C.  1724-1728, 1728-1730); 
sec.  408, 82  stat  5,  as  amended  (12  U.S.C. 
1730a);  Reotg.  nan  No.  3  of  1947, 12  FR  4981. 
3  CFR.  1943-1048  Comp..  p.  1071. 

6.  Section  552J^-2(d]  is  revised  to  read 
as  follows: 


9S52.2-2 


tor  organiaalion  of 


(d)  The  authority  of  the  Board  to 
approve  applications  for  permission  to 
organize  an  interim  Federal  association 
may  be  exercised  as  provided  fai 
9  9  543.2(h)(3)  (i)  and  (ii)  of  diis  chapter. 

7.  Section  562.4(b)(e)  Section  8  is 
amended  by  revising  die  first  paragraph 
of  A  to  read  as  follows: 

9552.4   Chanafamandmairta. 

(b)  •  *  * 
(8)  *  •  • 

Section  8.  *  *  * 

A.  Beneficial  Ownership  Limitation.  No 
person  shall  directly  or  indiiectiy  offer  to 
acquire  or  acquire  the  beneficial  ownerahip 


of  mora  tiian  18  percent  of  aqr  dasa  of  an 
equity  secarity  of  tiM  AsaocialiML  This 
limitalfam  ahaU  not  app^r  to  a  travaction  in 
which  the  AaaociatiaB  Conns  a  holding 
company  writboot  change  in  tfacTespective 
beneficial  ownerdiip  interests  of  its 
Btockholden  odier  tlian  puraoant  to  the 
exercise  of  any  diaaenter  and  aiqiraiaal 

rights,  die  porcfaase  of  aharaa  by  nnderwritcn 
in  connection  with  a  public  nff«»rii^  or  the 
purchase  of  shares  by  a  tax-qualified 
employee  stock  benefit  plan  which  is  exempt 
from  the  approval  requirements  1 
S  574.3(c)(l){Tl). 


Subchapter  D-TsdsrsiSsvings  and 
Losn  InsunsKS  CorporsMon 

PART  562-APPLICATION  FOR 
INSURANCE  OF  ACCOUNTS 

8.  The  authority  citation  for  12  CFR 
Part  562  is  revised  to  read  as  foUows. 
and  the  authority  citations  at  the  ends  of 
99  662.3, 562.4,  and  562.5  are  removed 

Audnily:  Sacs.  2.  S.  48  Stat  128, 132.  as 
amended  (12  U.S£.  1482. 1404);  sees.  401-403, 
405-407. 48  Stat  1255-1257. 1258-1280.  as 
amended  (12  UAC 1724-1728, 1728-1730): 
sec.  408. 82  Stat  5,  as  aaiended  (12  U.S.C 
1730a):  sac  801, 91  Stat  1147,  as  amended  (12 
U.S.C.  2901  et  8eq.\,  Reorg.  Plan  Na  3  of  1947, 
12  FR  4981.  3  CFR,  1943-1948  Comp..  p.  1071. 

9.  Amend  §  562.7  by  redesignating  it 
as  9  562.7(a)  and  by  editing  a  new 
paragraph  (b)  to  read  as  foUows: 

9562.7    Action  by  Corporation. 

(b)  The  Board  delegates  to  die 
Principal  Supervisory  Agent  or  to  the 
Director  of  the  Office  of  District  Banks 
or  his  designee,  with  the  concurrence  of 
the  General  Counsel  or  his  designee,  tiw 
authority  to  approve  the  application  for 
insurance  of  accounts  of  an  interim 
Federal  association  (i)  accompanying  an 
application  for  permission  to  organize 
an  interim  federal  association  which 
may  be  approved  under  delegated 
audiority  purauant  to  99  543.2(h)(3]  (i) 
and  (ii)  respectively,  or  (ii)  for  an  interim 
state-diartered  institution  chartered  to 
facilitate  a  transaction  which  otherwise 
may  be  approved  under  delegated 
autliority  by  the  Principal  Supervisory 
Agent  or  by  the  Director  of  the  Office  of 
District  Banks,  the  General  Counsel  or 
the  Director  of  ORPOS,  or  dieir 
respective  designees,  joindy  or 
individually. 

PART  563-OPERATIONS 

la  The  authority  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec.  la  47  Stat.  725,  as  amended 
(12  U.S.C.  1421  et  seq.):  sec.  5A.  47  Stat.  727. 
aa  added  by  sec  1,  84  Stat.  256,  as  amended 
(12  UAC  142Sa);  sec.  4,  80  Stat  824,  sec.  17. 


I 
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46  Stat.  738.  as  amended  (12  U.S.C.  1425b  and 
1437):  sec  2. 48  Slat.  12a  as  amended  (12 
U.S.C.  1462):  sec.  5.  48  Stat.  132.  as  amended 
(12  U.S.C.  1464):  sec  202.  96  Stat.  1489.  as 
amended  (12  U.S.C.  1729(0);  sees.  401-407.  48 
Stat.  1255-1260.  as  amended  (12  U.S.C.  1724- 
1730):  sec  406.  82  Stat.  5.  as  amended  (12 
U.S.C.  1730a):  Reorg.  Plan  No.  3  of  1947, 12  FR 
4981.  3  CFR  1943-1948  Comp.,  p.  1071. 

11.  Amend  §  563.22  by  adding  a  new 
paragraph  (n(l)(vi)  to  read  as  follows: 

§  563.22    Margw,  consolidation,  purchas* 
or  Ml*  of  bulk  assets,  or  assumption  of 
Nabilitias. 

*        *        *        «        * 

(f)  *  *  * 

(1)  *  *  • 

(vi)  The  insured  institution  to  be 
acquired  or  the  acquiror  is  required 
under  S  563g.2  of  this  Chapter  to  file  an 
offering  circular  with  the  Corporation  in 
connection  with  the  merger. 


PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

12.  The  authority  citation  for  12  CFR 
Part  563b  is  revised  to  read  as  set  forth 
below  and  all  other  authority  citations 
in  this  Part  are  removed: 

Authority:  Sec.  5A.  47  Stat.  727,  as  added 
by  sec  1.  64  Stat.  256,  as  amended  (12  U.S.C. 
1425a):  sec  17,  46  Stat.  736,  as  amended  (12 
U.S.C.  1437):  sees.  2,  5,  48  Stat.  12a  132,  as 
amended  (12  U.S.C.  1462, 1464);  sees.  401-403, 
405-407,  48  Stat.  1255-1257, 1259-1260,  as 
amended  (12  U.S.C.  1724-1726, 1728-1730): 
sec.  408,  82  Stat.  5.  as  amended  (12  U.S.C. 
1730a):  sees.  3(b).  12-14.  23.  48  Stat.  882.  892. 
894-895,  901.  as  amended  (15  U.S.C.  78c  1-n, 
w):  Reorg.  Plan  No.  3  of  1947. 12  FR  4981.  3 
CFR,  1943-1948  Comp..  p.  1071. 

13.  Section  563b.2  is  amended  as 
follows: 

A.  Paragraph  (aK36)  is  redesignated 
as  paragraph  (a)(38). 

B.  Paragraphs  (a)(1)  through  (a)(35) 
are  redesignated  as  paragraphs  (a)(2) 
through  (a)(36). 

C.  New  paragraphs  (a)(1)  and  (a)(37) 
are  added  to  read  as  set  forth  below, 

D.  New  paragraph  (a)(5)(ii)  is  revised 
to  read  as  set  forth  below.  The  revised 
and  added  materials  read  as  follows: 

§563b.2    Definitions. 

(a)  *  *  * 

(1)  Acting  in  concert.  The  term  "acting 
in  concert"  shall  be  defmed  as  provided 
in  S  574.2(c). 
•        *         •         *        * 

(5)  Associate.  *  *  * 

(ii)  Any  trust  or  other  estate  in  which 
such  person  has  a  substantial  beneficial 
interest  or  as  to  which  such  person 
serves  as  trustee  or  in  a  similar  fiduciary 
capacity,  except  that  for  the  purposes  of 
99  563b.3  (c)(6).  (c)(7).  (c)(9).  and  (d)(5)  it 


does  not  include  any  tax-qualified 
employee  stock  benefit  plan  or  non-tax- 
qualified  employee  stock  benefit  plan  in 
which  a  person  has  a  substantial 
beneficial  interest  or  serves  as  a  trustee 
or  in  a  similar  fiduciary  capacity,  and 
that,  for  the  purposes  of  §  563b.3(c)(8) 
does  not  include  any  tax-qualified 
employee  stock  benefit  plan. 
***** 

(37)  Tax-qualified  employee  stock 
benefit  plan.  A  "tax-qualified  employee 
stock  benefit  plan"  is  any  defined 
benefit  plan  or  defined  contribution 
plan,  such  as  an  employee  stock 
ownership  plan,  stock  bonus  plan, 
profit-sharing  plan  or  other  plan,  which, 
with  its  related  trust  meets  the 
requirements  to  be  "qualified"  under 
section  401  of  the  Internal  Revenue 
Code.  A  "non-tax-qualified  employee 
stock  benefit  plan"  is  any  defined 
benefit  plan  or  defined  contribution  plan 
which  is  not  so  qualified. 


Subpart  A— Standard  Conversion* 

14.  Amend  9  5d3b.3  by  revising 
paragraphs  (c)(6)(i),  (c)(7).  (c)(8),  (c)(9), 
by  adding  new  paragraphs  (c)(23)  and 
(c)(24);  by  revising  the  introductory  text 
of  paragraph  (d)(3)  and  revising 
paragraphs  (d)(4).  (d)(5).  (f)(3),  (g)(1). 
and  (i)(3);  by  adding  new  paragraph 
(i)(5)(v);  and  by  revising  paragraph  (i)(6) 
to  read  as  follows: 

§  563b.3    General  principles  for 

conversion. 

*        *        *        •        « 

(c)  *  *  • 

(6)  *  *  * 

(i)  Subject  to  the  adoption  in  the  plan 
of  conversion  of  the  optional  provision 
of  paragraph  (d)(5)  of  this  section,  a 
condition  limiting  purchases  in  the 
public  offering  or  the  direct  community 
offering  by  any  person  together  with  any 
associate  or  group  of  persons  acting  in 
concert  to  not  more  than  five  percent 
(5%)  of  the  total  offering  of  shares, 
except  that  any  one  or  more  tax- 
qualified  employee  stock  benefit  plans 
may  purchase  in  the  aggregate  not  more 
than  ten  percent  (10%)  of  the  total 
offering  of  shares  and  shall  be  entitled 
to  purchase  such  amount  regardless  of 
the  number  of  shares  to  be  purchased  by 
other  parties,  and  that  shares  held  by 
one  or  more  tax-qualified  or  non-tax- 
qualified  employee  stock  benefit  plans 
and  attributed  to  a  person  shall  not  be 
aggregated  with  other  shares  purchased 
directly  by  or  otherwise  attributable  to 
that  person. 
***** 

(7)  Subject  to  the  adoption  in  the  plan 
of  conversion  of  the  optional  provision 


of  paragraph  (d)(5)  of  this  Section, 
provide  that  the  total  of  shares  which 
any  person  and  any  associate  or  group 
of  persons  acting  in  concert  may 
subscribe  for  or  purchase  in  the 
conversion  shall  not  exceed  five  percent 
(5%)  of  the  total  offering  of  shares, 
except  that  any  one  or  more  tax- 
qualified  employee  stock  benefit  plans 
may  purchase  in  the  aggregate  not  more 
than  ten  percent  (1091)  of  the  total 
offering  of  shares,  and  shall  be  entitled 
to  purchase  this  quantity  regardless  of 
the  number  of  shares  to  be  purchased  by 
other  parties,  and  that  shares  held  by 
one  or  more  tax-qualified  or  non- 
qualified employee  stock  benefit  plans 
and  attributed  to  a  person  shall  not  be 
aggregated  with  shares  purchased 
directly  by  or  otherwise  attributable  to 
that  person. 

(8)  Provide  that  the  officers  and 
directors  of  the  converting  institution 
and  their  associates  may  purchase  in  the 
conversion,  up  to  thirty-five  percent 
(35%)  of  the  total  offering  of  shares  of 
the  converting  institution  provided  that 
the  converting  institution  has  less  than 
$50  million  in  total  assets,  and  up  to 
twenty-five  percent  (25%)  in  the  total 
offering  of  shares  if  die  converting 
institution  has  more  than  $500  million  in 
total  assets.  If  the  converting  institution 
has  between  $50  million  and  $500 
million,  in  total  assets,  the  maximum 
percentage  shall  be  equal  to  thirty-five 
percent  (35%)  minus  one  percent  (1%) 
multiplied  by  the  quotient  of  the  total 
assets  less  $50  million  divided  by  $45 
million.  For  example,  for  a  converting 
institution  with  $275  million  in  total 
assets,  the  percentage  will  be  thirty 
percent  (30%),  calculated  as  thirty-five 
percent  (35%)  minus  one  percent  (1%) 
multiplied  by  the  quotient  of  $275 
million  less  $50  million,  or  $225  million, 
divided  by  $45  million,  which  equals 
five,  or  five  percent  (5%),  which  when 
subtracted  leaves  a  difference  of  thirty 
percent  (30%).  In  calculating  the  number 
of  shares  which  may  be  purchased,  any 
shares  attributable  to  the  officers  and 
directors  and  their  associates  but  held 
by  one  or  more  tax-qualified  employee 
stock  benefit  plans  shall  not  be 
included.  In  the  case  of  merger 
conversions  undertaken  pursuant  to 

9  563b.l0{c),  any  shares  owned  prior  to 
the  merger  conversion  by  o^icers. 
directors,  and  their  associates  shall  not 
be  included  in  calculating  the  aggregate 
amount  which  may  be  purchased  by 
such  persons. 

(9)  Provide  that  an  officer  or  director, 
or  his  associates,  shall  not  purchase, 
without  the  prior  written  approval  of  the 
Corporation,  the  capital  stock  of  the 
converted  insured  institution  except 
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from  a  broker  or  dealer  registered  with 
the  Securities  and  Exchange 
Commission,  for  a  period  of  three  years 
following  the  date  of  the  conversion; 
except  that,  this  paragraph  (c)(9)  shall 
not  apply  to  (i)  negotiated  transactions 
involving  more  than  one  percent  (1%)  of 
the  outstanding  capital  stock  of  the 
converted  insured  institution,  or  (ii) 
purchases  of  stock  made  by  and  held  by 
any  one  or  more  tax-qualified  or  non- 
tax-qualified employee  stock  benefit 
plan  which  may  be  attributable  to 
individual  officers  or  directors. 
•        *        «        •        « 

(23)  Provide  that  a  tax-qualified 
employee  stock  benefit  plan  has  a 
priority  to  purchase  conversion  stock 
prior  to  eligible  and  supplemental 
accountholders  and  voting  members 
who  have  subscription  rights. 

(24)  May  make  scheduled 
discretionary  contributions  to  a  tax- 
qualified  employee  stock  benefit  plan 
provided  such  contributions  do  not 
cause  the  association  to  fail  to  meet  its 
regulatory  capital  requirement. 

(d)  *  •  • 

(3)  That  directors,  officers  and 
employees  of  the  converting  insured 
institution  shall  receive  ivithout 
payment  nontransferable  subscription 
rights  to  purchase  shares  of  capital 
stock  that  are  available  after  satisfying 
the  subscriptions  of  eligible  account 
holders,  supplemental  eligible  account 
holders,  voting  members,  and  tax- 
qualified  employee  stock  benefit  plans 
provided  for  under  paragraptu  (c)  (2), 
(4).  (5).  and  (23)  of  this  section,  subject 
to  the  following  conditions: 
*        »        *        *        « 

(4)  Any  account  holder  receiving 
rights  to  purchase  stock  in  the 
subscription  offering,  shall  also  receive, 
without  payment,  non-ti-ansferable 
subscription  righte  to  purchase  up  to  one 
percent  of  the  total  offering  of  shares  of 
capital  stock,  to  the  extent  that  such 
shares  are  available  after  satisfying  the 
subscriptions  provided  for  under 
paragraphs  (c)  (2).  (4).  (5).  and  (23)  of 
this  section,  subject  to  such  conditions 
as  may  be  provided  in  the  plan  of 
conversion.  In  the  event  of  an 
oversubscription  for  such  additional 
shares,  the  shares  available  shall  be 
allocated  among  the  subscribing  eligible 
account  holders,  supplemental  eligible 
account  holders  and  voting  members  on 
such  equitable  basis,  related  to  the 
amounts  of  their  respective 
subscriptions,  as  may  be  provided  in  the 
plan  of  conversion.  Where  possible  such 
subscriptions  shall  be  allocated  in  such 
a  manner  that  total  purchases  by 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
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members  shall  be  rounded  to  the  nearest 
100  shares. 

(5)  That  purchases  in  the  public 
offering  or  in  the  direct  communify 
offering  by  any  person  together  with  any 
associate  or  group  of  persons  acting  in 
concert  shall  be  limited  to  less  than  ten 
percent  (10%)  of  the  total  offering  of 
shares,  provided  that  orders  for 
conversion  stock  exceeding  five  percent 
(5«)  of  the  total  offering  of  shares  shall 
not  exceed  in  the  aggregate  ten  percent 
(10%)  of  the  total  offering  of  shares, 
except  tiiat  tax-qualified  employee  stock 
benefit  plans  may  purchase  in  the 
aggregate  up  to  ten  percent  (10%)  of  tiie 
total  offering  and  not  be  included  in  the 
order  limit. 
•        •        *        *        • 

(3)  In  the  event  of  a  complete 
liquidation  of  tiie  converted  insured 
institution  (and  only  in  such  event),  each 
eligible  account  holder  and 
supplemental  eligible  account  holder 
shall  be  entitled  to  receive  a  liquidation 
distribution  from  the  liquidation 
account,  in  the  amount  of  the  then 
current  adjusted  subaccount  balances 
for  savings  accounts  held,  before  any 
liquidation  distribution  may  be  made 
with  respect  to  capital  at  the  time  of  the 
conversion  in  exchange  for  the 
surrender  of  mutual  capital  certificates 
issued  by  the  institution  prior  to 
conversion.  A  merger,  consolidation, 
sale  of  bulk  assets,  or  similar 
combination  or  transaction  with  another 
FSLIC-insured  institution  is  not 
considered  a  complete  liquidation  for 
these  purposes,  and  in  such  a 
transaction  the  liquidation  account 
would  be  assumed  by  the  surviving 
instihition.  Preferred  stock  issued  in 
exchange  for  mutual  capital  certificates 
may  receive  distributions  in  liquidation 
prior  to  distribution  from  the  liquidation 
account  to  the  holders  of  the  mutual 
capital  certificates  that  would  have  been 
entitied  to  priorify  over  Uie  residual 
rights  of  depositors  had  the  institution 
not  been  converted  as  of  the  date  of 
liquidation. 

(8)  *  *  * 

(1)  No  converted  insured  institution 
shall  for  a  period  of  tiiree  years  from  the 
date  of  the  completion  of  the  conversion 
repurchase  any  of  its  capital  stock  from 
any  person,  except  that  tiiis  resbiction 
shall  not  apply  to  either  (i)  a  repurchase, 
on  a  pro  rata  basis  pursuant  to  an  offer 
approved  by  tiie  Corporation  and  made 
to  all  shareholders  of  such  institution, 
(ii)  the  repurchase  of  qualifying  shares 
of  a  director,  «r  (iii)  a  purchase  in  tiie 
open  market  by  a  tax-quaUfied  or  non- 
tax-qualified employee  stock  benefit 


plan  in  an  amount  reasonable  and 
appropriate  to  fund  the  plan, 
*        •        •        »        « 

(i)  •  •  • 

(3)  Prohibition  on  offers  to  acquire 
and  acquisitions  of  stock  for  three  years 
following  conversion.  For  a  period  of 
tiiree  years  following  tiie  date  of  tiie 
completion  of  tiie  conversion,  no  person 
shall  directiy  or  indirectiy.  offer  to 
acquire  or  acquire  the  beneficial 
ownership  of  more  than  ten  percent  of 
any  class  of  an  equity  security  of  an 
insured  institution  converted  in 
accordance  with  the  provisions  of  this 
Part  563b,  without  the  prior  written 
approval  of  the  Corporation.  Where  any 
person,  directiy  or  indirectiy.  acquires 
beneficial  ownership  of  more  than  ten 
percent  of  any  class  of  any  equify 
securify  of  an  insured  institution 
converted  in  accordance  witii  Part  563b. 
vdtiiout  the  prior  written  approval  of  the 
Corporation  as  required  by  this  section, 
the  securities  beneficially  owned  by 
such  person  in  excess  of  ten  percent 
shall  not  be  counted  as  shares  entitied 
to  vote  and  shall  not  be  voted  by  any 
person  or  counted  as  voting  shares  in 
connection  with  any  matter  submitted  to 
tiie  stockholders  for  a  vote.  For  the 
purposes  of  this  section,  a  person  shall 
be  deemed  to  have  acquir^  beneficial 
ownership  of  more  than  ten  percent 
(10%)  of  a  class  of  equify  security  of  an 
insured  institution  where  the  person 
holds  any  combination  of  stock  or 
revocable  or  irrevocable  proxies  of  the 
institution  under  circumstances  that  give 
rise  to  a  conclusive  control 
determination  or  rebuttable  control 
determination  under  §  574.4  (a)  and  (b) 
of  this  chapter. 

(5)  •  •  * 
(v)  Paragraphs  (i)(l).  (i)(2)  and  (i)(3)  of 

this  subsection  shall  not  apply  to  the 
acquisition  of  securities  by  any  one  or 
more  tax-qualified  employee  stock 
benefit  plans,  provided  that,  the  plan  or 
plans  do  not  have  beneficial  ownership 
in  the  aggregate  of  more  than  twenty- 
five  percent  (25%)  of  any  class  of  equity 
securify  of  the  converted  institution. 

(6)  Criteria  for  approval.  The 
Corporation  may  deny  an  application 
involving  an  offer  or,  acquisition  of  any 
securify  or  proxies  to  vote  securities  of  a 
converted  association  submitted  under 
paragraphs  (i)  (3)  or  (4)  of  tiiis  section  if 
it  finds  that  (i)  the  proposed  acquisition 
would  frustrate  the  purposes  of  the 
provisions  of  tiiis  Part  563b;  (ii)  would 
be  manipulative  or  deceptive;  (iii)  would 
subvert  the  fairness  of  the  conversion; 
(iv)  would  be  likely  to  result  in  injury  to 
the  association;  (v)  would  not  be 
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consistent  with  economical  home 
financing;  (vi)  would  otherwise  be 
violative  of  law  or  regulation;  or  (vii) 
would  not  contribute  to  the  prudent 
deployment  of  the  institution's 
conversion  proceeds. 

15.  Part  563b  is  amended  by  removing 
i  563b.3(iK8)(v]. 

16.  Amend  §  563b.7  by  revising 
paragraphs  (a)  and  (e)  to  read  as 
follows: 

S563b.7    Pricing  and  Mit  of  SMuriti**. 

(a)  General.  (1)  No  offer  to  sell 
securities  of  an  applicant  pursuant  to  a 
plan  of  conversion  may  be  made  prior  to 
approval  by  the  Corporation  of  the 
application  for  conversion  and  until  the 
proxy  statement  has  been  authorized  for 
use  by  the  Corporation. 

(2)  No  offering  circular  may  be 
transmitted  to  any  person  in  connection 
with  an  offer  or  sale  of  a  security  that  is 
the  subject  of  a  plan  of  conversion 
which  has  been  filed  with  the  Board 
unless  the  offering  circular  meets  the 
requirements  of  this  part  or  section  563g. 

(3)  No  sale  of  securities  may  be  made 
except  by  means  of  a  final  offering 
circular  which  has  been  declared 
effective  by  the  Corporation. 

(4)  The  provisions  of  §  563b.7(a)  shall 
not  apply  to  preliminary  negotiations  or 
agreements  between  an  applicant  and 
any  underwriter  or  among  underwriters 
who  are  to  be  in  priority  of  contract  with 
the  applicant. 

(e)  Underwriting  expenses. 
Underwriting  commissions  shall  not 
exceed  an  amoimt  or  percentage  per 
share  accepted  as  reasonable  by  the 
Corporation  or  its  delegate.  No 
underwriting  commission  shall  be 
allowed  or  paid  with  respect  to  shares 
of  capital  stock  sold  in  the  subscription 
offering  unless  the  plan  of  conversion 
contains  the  optional  provision 
permitted  by  S  563b.3(d)(12)  of  this  Part; 
however,  an  underwriter  may  be 
reimbursed  for  accountable  expenses  in 
connection  with  the  subscription 
offering  where  the  public  offering  is 
limited  such  that  reasonable 
underwriting  conmiissions  thereon 
would  not  be  sufficient  to  cover  total 
accountable  expenses  and,  in  the  case  in 
which  no  public  offering  occurs,  an 
underwriter  may  be  paid  a  consulting 
fee  reasonable  under  the  circumstances 
as  the  Corporation  shall  accept.  The 
term  "underwriting  commissions" 
includes  underwriting  discounts. 
*        •        •        •        * 

17.  Amend  S  563b.l0  by  redesignating 
paragraph  (c)  as  paragraph  (c)(1);  and 


by  adding  a  new  paragraph  (c)(2)  to 
read  as  follows: 

§  S63b.10    Conversion  of  an  Insured 

institution  In  connection  with  an  acquisition 

by  an  existing  holding  company; 

conversion  of  an  iiwured  institution 

through  merger  with  an  Insured  stock 

Institution. 

*        *        *        •        • 

(c)  Merger  with  an  existing  insured 
stock  institution.  (1)  *  *  * 

(2)  An  insured  institution  that 
qualifies  for  a  voluntary  supervisory 
conversion  under  Subpart  C,  or  a 
modified  conversion  under  Subpart  D  of 
this  Part,  also  may  convert  to  stock  form 
by  merging  with  an  interim  federal  or 
state  chartered  stock  institution  in  a 
transaction  in  which  stock  of  the 
resulting  institution  is  issued. 

(i)  Following  the  date  of  the 
completion  of  a  merger  conversion  of  an 
institution  that  qualifies  for  a  voluntary 
supervisory  conversion  in  accordance 
with  Subpart  C  of  this  Part,  §  563b.3(i)(3) 
shall  be  apphcable  with  respect  to  the 
equity  securities  of  the  resulting 
institution  for  the  period  specified  in 
subsection  (ii)  below. 

(ii)  The  period  specified  shall  be  six 
months  if  the  converting  insolvent 
institution  has  between  $100  million  and 
$250  million  in  total  assets;  twelve 
months  if  the  converting  insolvent 
institution  has  between  $250  million  and 
$500  million  in  total  assets;  eighteen 
months  if  the  converting  insolvent 
institution  has  between  $500  and  $750 
million  in  total  assets;  twenty-four 
months,  if  the  converting  insolvent 
institution  has  between  $750  million  and 
$1  billion  in  total  assets;  thirty  months  if 
the  converting  insolvent  institution  has 
between  $1  and  $2  biUion  in  total  assets; 
and  thirty-six  months  if  the  converting 
insolvent  institution  has  more  than  $2 
billion  in  total  assets.  In  all  of  the 
foregoing  cases,  total  assets  shall  be 
calculated  at  the  and  of  the  fiscal 
quarter  of  the  converting  institution 
concluded  immediately  prior  to  the  filing 
of  the  voluntary  supervisory  merger 
conversion  application. 

Subpart  C— Voluntary  Supervisory 
Stock  Conversion 

18.  Amend  Part  563b  by  revising 
§  563b.20  to  read  as  follows: 

§5635.20    Scope  Of  suljpart 

(a)  Except  as  the  Board  may 
otherwise  determine,  the  provisions  of 
this  subpart  shall  govern  the  voluntary 
supervisory  conversion  from  the  mutual 
to  stock  form  of  FSLIC-insured 
institutions  and  FDIC-insured 
institutions  converting  to  federal  stock 
form  as  authorized  or  ordered  by  the 


Board  pursuant  to  sections  5(i)  (1)  and 
(2)  and  5(p)  of  the  Home  Owners'  Loan 
Act,  12  U.S.C.  1464(i)  (1),  (2),  (p),  and, 
with  respect  to  FSLIC-insured 
institutions,  section  402(j]  of  the 
National  Housing  Act,  12  U.S.C.  1725(j). 
and  the  voluntary  supervisory 
conversion  to  federal  stock  form  of 
FDIC-insured  savings  banks  as  certified 
by  the  FDIC  and  as  concurred  in  by  the 
Board  pursuant  to  section  5(o)(2)(F)  of 
the  Home  Owners'  Loan  Act,  12  U.S.C. 
1484(o)(2)(F). 

(b)  The  determination  to  authorize  or 
order  a  voluntary  supervisory 
conversion  of  a  FSLIC-insured 
institution,  to  authorize  a  voluntary 
supervisory  conversion  of  an  FDIC- 
insured  savings  bank,  or  to  concur  in  the 
certification  of  the  FDIC  regarding  a 
FDIC-insured  savings  bank,  shall  be  in 
the  sole  discretion  of  the  Board  or  its 
delegate. 

(c)  All  of  the  provisions  of  Subpart  A 
of  this  Part  shall  apply  to  a  supervisory 
conversion  undertaken  pursuant  to  this 
Subpart  unless  clearly  inapplicable. 

19.  Amend  Part  563b  by  revising 
§  563b.21  to  read  as  follows: 

S  563b^1    Voluntary  supervisory 
conversions. 

A  voluntary  supervisory  conversion  of 
an  FSLIC-insured  institution  or  a  ITDIC- 
insured  savings  bank  may  be 
accomplished  through  the  sale  of  the 
institution's  or  savings  bank's  securities 
issued  in  the  conversion  directly  to  a 
person  or  persons.  Such  a  conversion 
may  also  occur  throuj^  the  merger  of 
the  institution  or  savings  bank  into  a 
stock  savings  and  loaa  association  or 
stock  savings  bank  newvly-chartered  for 
the  purpose  of  facilitating  the 
conversion.  At  least  a  majority  of  the 
board  of  directors  of  the  converting 
institution  or  savings  bank  shall  adopt  a 
plan  of  voluntary  supervisory 
conversion  that  is  in  accordance  with 
the  provisions  of  this  Subpart.  The 
members  of  the  institution  shall  have  no 
rights  of  approval  or  participation  in  the 
voluntary  supervisory  conversion,  or  to 
the  continuance  of  any  legal  or 
beneficial  ownership  siterest  in  the 
converted  institution  or  savings  bank. 

20.  Part  563b  is  further  amended  as 
follows:  I 

S563b.24    [Removed]  j 

A.  Section  563b.24  is  removed. 

§§  563b.22  and  563b.23    [Redesignated  as 
§§  563b.23  and  563b.24] 

B.  Section  563b.23  ia  redesignated  as 
S  563b.24  and  revised  to  read  as  set 
forth  below. 
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C.  Section  563b.22  is  redesignated  as 
S  563b.23  and  revised  to  read  as  set 
forth  below. 

D.  A  new  fi  563b.22  is  added  to  read 
as  set  forth  below: 

S563b.22    Purpoeeofsubpwt 

The  purpose  of  this  subpart  is  to  give 
guidance  to  insured  institutions  and 
potential  acquirors  of  the  stock  of 
converting  insured  institutions  regarding 
the  qualification  of  insured  institutions 
for  a  supervisory  conversion  under  this 
subpart,  and  guidance  as  to  the  extent  to 
which  the  Board  will  permit  by  means 
of  a  supervisory  conversion,  deviations 
fium  the  substantive  and  procedural 
requirements  adopted  by  the  Board  for 
standard  conversions  under  Subpart  A 
of  this  part. 

S563b.23    AuthoitcatfcMiofMiperviMiry 


The  Board  will  consider  authoriidng  or 
ordering  a  supervisory  stock  conversion 
if  the  insured  institution  files  an 
application  containing  the  information 
and  documents  specified  in  S563bJZ7  of 
this  part,  in  accordance  with  the 
procedures  specified  in  S  563b.28  of  this 
subpart,  and  meets  the  qualification 
standards  specified  in  S  563buM  of  this 
subpart.  If  the  Board  authorizes  or 
orders  a  supervisoiy  stock  conversion, 
the  conditions  specified  in  §  563b.29  of 
this  subpart  must  be  fulfilled  and  the 
converted  insured  institution  and  the 
purchaser  or  purchasers  of  its 
conversion  stock  must  comply  with  the 
requiremento  of  {  563b.30  of  this 
subpart 

§563b.24    QuaMeationforMipervlaery 
comwrskMi  of  FSUC-lfMured  hwmulions. 

The  Board  in  its  discretion  may 
authorize  the  supervisory  conversion  of 
an  insured  institution  when: 

(a)  The  institution's  liabilities  exceed 
its  assets,  as  calculated  under  generally 
accepted  accounting  principles  on  a 
going  concern  basis,  and 

(b)  The  institution  would  be  a  viable 
entity  as  determined  under  {  563b.2e  of 
this  part  following  the  conversion. 

21.  Part  563b  is  further  amended  as 
follows: 

S§  563b^  563b.2t.  563b.31, 5630.32  and 
563b.33    [RemovMl] 

A.  Sections  563b.25.  563b.28.  563b.31. 
563b.32,  and  5e3b.33  are  removed. 

B.  Section  se3b.30  is  revised  to  read  as 
set  forth  below. 

C.  Section  563b.2g  is  revised  to  read 
as  set  forth  below. 

D.  New  SS  563b.28,  563b.31  and 
5e3b.32  are  added  to  read  as  set  forth 
below. 

E.  Section  563b.27  is  revised  to  read  as 
set  forth  below. 


F.  Section  563b.2e  is  revised  to  read  as 
set  forth  below. 

G.  New  §  5e3b.25  is  added  to  read  as 
set  forth  below. 

The  revised  and  added  material  reads 
as  follows: 

SS63b.25    Quamcation for supervtoory 
conversion  of  FDtC-ftwurad  Inatitiitloiw. 

(a)  The  Board  may,  in  its  discretion, 
concur  with  the  determination  of  the 
Federal  Deposit  Insurance  Corporation 
("FDIC")  diat  an  FDIC-insured  mutual 
savings  bank  qualifies  for  a  voluntary 
supervisory  conversion  if  the  FDIC 
certifies  to  the  Board  in  accordance  with 
section  5(oK2)(F)  of  die  Home  Owners' 
Loan  Act  of  1933, 12  U.S.C.  1464 
(o)(2)(F),  that  severe  financial  conditions 
exist  diat  threaten  the  stability  of  the 
savings  bank  and  that  the  voluntary 
supervisory  conversion  is  likely  to 
improve  the  financial  condition  of  the 
savings  bank:  or 

(b)  The  Board  may,  in  its  discretion, 
authorize  an  FDIC-insured  institution  to 
imdeigo  a  voluntary  supervisoiy 
conversion  to  Federal  stock  form  if  die 
following  conditions  have  been  met:  (i) 
the  institution's  liabilities  exceed  its 
assets,  as  calculated  under  generally 
accepted  accounting  principles, 
assuming  the  institution  is  a  going 
concern;  and  (ii)  (A)  a  student  amount 
of  permanent  capital  stock  is  issued  in 
connection  with  the  voluntary 
supervisory  conversion  to  allow  the 
institution  to  meet  its  capital 
requirement  as  established  by  the  FDIC 
immediately  upon  completion  of  the 
conversion;  or  (B)  the  FDIC  has 
indicated  that  based  upon  the 
institution's  proposed  post-conversion 
operating  plan,  the  institution  would 
achieve  a  capital  level  acceptable  to  the 
FDIC  within  a  period  satisfactory  to  the 
FDIC 

8S63b^    Viability  of  convertmUmurad 
Institution. 

(a)  An  application  of  an  insured 
institution  to  convert  pursuant  to  this 
subpart  may  be  approved  by  the  Board 
in  its  discretion  if  it  finds  that  the  FSUC- 
insured  institution  ivill  be  a  "viable 
entity"  following  the  conversion. 

(b)  A  converting  FSLIC-insured 
instihition  is  a  "viable  entity"  if  eidier 
subsection  (b)(1)  or  (b)(2),  and 
subsection  (b](3]  are  met 

(1)  As  part  of  the  plan  of  conversion, 
the  prospective  acquirer  shall  infuse 
sufficient  capital  at  the  conversion  to 
enable  the  institution  to  achieve  a  ratio 
of  net  worth  to  total  liabilities,  equal  to 
the  greater  of  (i)  diree  percent  (3%)  of 
liabilities,  computed  on  the  basis  of 
generally  accepted  accounting 
principles,  or  (ii)  the  institution's 


regulatory  capital  requirement 
established  under  S  563.13. 

(2)  As  part  of  the  plan  of  conversion, 
the  prospective  acquirer  shall  (i)  infuse 
sufficient  capital  at  the  conversion  to 
enable  the  institution  to  achieve  a  ratio 
of  net  worth  to  total  liabilities, 
computed  on  the  basis  of  generally 
accepted  accounting  principles,  of  at 
least  one  percent  (1«)  of  total  liabilities, 
and  (ii)  agree  in  writing  with  the 
Corporation  that  the  acquirer  will  infuse 
additional  capital  as  necessary  to 
enable  the  institution  to  increase  its 
regulatory  capital  on  a  scheduled  basis 
In  order  to  comply  with  the  Board's 
regulatory  capital  requirements  in  effoct 
horn  time  to  time  within  five  years  of 
the  date  of  conversion,  and  agree  that 
upon  failure  to  achieve  scheduled 
regulatory  capital  levels  on  or  before  the 
due  date  or  to  adhae  in  all  material 
aspects  to  the  business  plan  submitted 
as  part  of  the  supervisory  conversion 
application,  the  acquirer  shall  be  subject 
to  such  sanctions  as  the  Board,  in 
connection  with  its  approval  of  the 
supervisory  conversion  application, 
directs  to  be  included  in  the  written 
agreement  and 

(3)  Hie  transaction  taken  as  a  whole 
is  in  the  best  interests  of,  and  does  not 
present  the  potential  for  injury  to,  the 
converting  institution,  its  depositors  and 
die  FSUC. 

9563b.27    ApptteaHon  for  voluntary 
supervisory  alDClt  convwBioa 

An  insured  institution  may  apply  for 
Board  approval  of  a  voluntary 
supervisory  conversion  pursuant  to  this 
subpart  by  filing  the  following 
information  and  documents  in 
accordance  with  the  procedures 
specified  in  {  563b.28  of  tiiis  subpart: 

(a)  A  plan  of  conversion  adopted  by 
the  board  of  directors  of  the  institution, 
which  shall  contain  at  a  minimum,  the 
name  and  address  of  the  insured 
institution;  the  names,  addresses,  dates 
and  places  of  birth,  and  social  security 
numbers  of  the  proposed  purchasers  of 
conversion  stock  and  their  relationship 
to  the  insured  institution;  the  tide,  per- 
unit  par  value,  number,  and  per-unit  and 
aggregate  offering  price  of  shares  of 
conversion  stock  to  be  authorized  and 
issued;  the  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  each  investor,  the 
aggregate  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  directors,  officers  or  their 
affiliates  and  associates  (as  defined  in 
S  563b.2(a)  of  tills  part);  die  form  of 
consideration  to  be  paid  for  the 
conversion  stock;  and  certified  copies  of 


all  resolutions  of  tfae  board  of  <&ecton 
relating  to  the  Plan. 

(b)  A  copy  of  anjr  agreenents  between 
the  insured  inatitetion  and  tfae  proposed 
coDTersioB  stock  piiniiaaen. 

(c)  An  opinion  of  qoaiified, 
independent  counsel  or  an  independent, 
certified  public  aocoaotaat  regarding  the 
tax  conseqaences  to  tbe  insared 
institution  arising  from  the  conversion, 
or  an  Internal  Revenne  Service  ruling 
that  tfae  transaction  qualifies  as  a  tax- 
free  reorganization. 

(d)  The  business  plan  which  shall 
contain  a  description  of  the  proposed 
operating  polidea  of  the  insured 
institution  following  the  conversion, 
including  a  statement  as  to  how  the 
conversion  proceeds  will  be  used,  and  a 
projection  of  the  insured  institution's 
results  of  operations  for  die  three-year 
period  following  completion  of  the 
conversion.  The  insured  institution  shall 
specify  the  assuraptioos  on  which  its 
projections  are  baised. 

(e)  A  savings  and  loan  holding 
company  application  or  a  Change-in- 
Control  Act  notice  for  each  proposed 
conversion  stock  purchaser  as  required 
by  9  574.3  of  this  subchapter,  whichever 
is  applicable,  and  the  certifications 
required  by  Memorandum  SP-51  issued 
by  ORPOS. 

(f)  The  proposed  charter  and  bylaws 
of  the  converted  insured  institution. 

(g)  The  proposed  stock  certificate 
form. 

(h)  A  description  of  all  existing  and 
proposed  employment  contracts,  if 
applicable. 

(i)  All  filings  required  under  tbe 
securities  offering  rules  of  12  CFR  Parts 
563b  and  583g. 

[j)  A  subordinated  debt  application,  if 
applicable. 

(k]  Applications  for  permission  to 
organize  a  stock  institution.  Federal 
Home  Loan  Bank  membership, 
insurance  of  accounts,  and  meiger,  if 
applicable. 

(1)  An  opinion  of  an  independent 
certified  public  accountant  regarding  the 
apfxopriateness  of  the  accoanting 
treatment  for  the  transaction  and  the 
coofbnnity  of  such  accounting  treatra«it 
to  generally  accepted  accounting 
principles  and  Monorandum  No.  R-^  of 
ORPOS. 

(m)  biformation  to  support  the  value 
of  any  non-cash  assets  to  be  contributed 
to  the  insured  institution  in  connection 
with  the  voluntary  supervisory 
coBversion.  if  applicable.  Appraisals 
submitted  in  this  connection  must  be 
acceptable  to  the  Board  and.  in  tfae  case 
of  real  estate  assets,  meet  tfae  standards 
of  Memorandum  Na  R-41c  of  (%POS. 


(n)  A  description  of  tfae  estimated 
expenses  of  the  voluntary  supervisory 
convention  to  the  insured  institution. 

(o]  An  audited  balance  sheet  (i) 
prepared  in  accoidanoe  with  generally 
accepted  accounting  principles  of  a  date 
within  90  days  of  the  date  of  submission 
of  die  conversion  application;  (ii) 
prepared  by  an  auditor,  and  in  the  form 
of  an  audit  report  both  of  which  meet 
the  requirements  of  Article  2  of 
Regulation  S-X,  17  CFR  210.2;  and  (iii] 
which  reflects  a  debit  balance  in 
retained  earnings; 

(p)  Pro  forma  financial  statements 
appljring  "push  down"  purchase 
accounting  to  the  financial  statements 
described  in  (o)  above,  and  which 
reflect  stoddioldsrs'  equity  equal  to  at 
least  (i)  3  percent  of  the  institution's 
total  liabilities;  (ii)  the  institution's 
regulatory  capital  requirement  under 
5  563.13;  or  (iii)  1  percent  of  the 
institution's  total  liabilities. 

(q)  An  opinion  of  independent  counsel 
that  the  volimtary  supervisory 
conversion  of  a  state-chartered  insured 
institution  to  state  stock  form  is 
authorized  under  a]:^licable  state  law,  if 
applicable. 

(r)  A  specific  desoiption  of  any  of  the 
features  of  the  insured  institution's 
application  that  do  not  conform  to  the 
requirements  of  this  subpart. 

(s)  A  specific  description  of  and 
detailed  justification  for  any  waivers  or 
supervisory  forbearances  that  are 
requested  as  part  of  the  voluntary 
supervisory  conversion. 

S  563b.28    Prooatftiral  RaquirenMnts. 

(a)  Filing  of  voluntary  supervisory 
conversion  application.  An  insured 
institution  BeAing  to  convert  pursuant 
to  this  subpart  shall  file  an  original  and 
one  copy  of  its  supervisory  conversion 
application  containing  the  information 
and  documents  specified  in  9  563b.27  of 
this  subpart  with  tiie  Corporate  and 
Securities  Division  of  the  Board's  Office 
of  General  Counsel,  with  oae  copy  each 
to  ORPOS  and  to  the  appropriate 
Principal  Supervisory  Agent  ("PSA"). 
The  application  shall  be  deemed  to  be 
filed  on  the  date  received  by  dw 
Corporate  and  Sacurities  Division. 

(b)  Incomplete  application.  An 
application  for  sapervisory  stock 
conversion  that  does  not  contain  all  of 
the  applicable  information  and 
documents  specified  in  9  56^.27  shall 
constitute  an  inoomplete  a^^jHcation. 
and  the  PSA  shall  continue  to  seek  other 
appropriate  supervisory  resolutions  of 
the  institution's  financial  condition 
pending  the  filing  of  a  complete 
application. 

(c)  The  Board  delegates  to  ^e  General 
Counsel  or  his  designee,  the  authority  to 


approve  applications  for  voluntary 
supervisory  conversions,  and  to  exercise 
the  authority  of  the  Board  pursuant  to 
this  section,  provided  that  (i]  the 
application  does  not  present  a 
significant  issue  of  law  or  policy,  and  (ii) 
that  ORPOS  does  not  raise  supervisory 
objection  to  the  application  based  upon 
significant  unresolved  supervisory 
issues  with  reelect  to  the  financial  or 
managerial  resources  of  the  converting 
institution,  the  items  specified  in 
9  9  563b.24,  563b.25,  and  5e^).26,  or  tfae 
items  required  to  be  aubmitted  pursuant 
to  subsections  (b).  (d^  (h),  (J),  (1),  (m), 
(n),  (o),  (p).  (r)  and  (s)of  9  563b.27. 

(d)  Termination  or  amendment  of 
charter.  (1)  Upon  Board  approval  of  a 
plan  of  supervisory  stock  conversion  of 
a  state-chartered  insured  institution  or  a 
Federally-chartered  insured  institution 
which  is  converting  to  a  state-chartered 
stock  insured  institution,  the  mutual 
charter  of  such  insured  institution  shall 
terminate  upon  the  issuance  to  it  of  a 
stock  charter  under  the  laws  of  the  state 
in  which  its  home  office  is  located.  If 
such  converting  insured  institution  is  a 
Federally-chartered  insured  institution, 
its  Federal  charter  shall  be  surrendered 
promptly  to  the  Board  for  cancellation. 
An  insured  institutioa  converting  to  a 
state-chartered  stock  insured  institution 
shall  promptly  file  with  the  Corporatioa 
a  copy  of  the  stock  charter  issued  to  it 
The  certificate  of  insurance  of  such 
insured  institution  shall  be  surrendered 
promptly  to  the  Corporation  for 
amendment  or  canceQation,  and  the 
Corporation  shall  promptly  issue  an 
amended  or  new  certificate  of  insurance 
to  die  converted  insured  institution. 

(2)  A  FederaUy-cfaortered  mutual 
inswed  institution  converting  to  a 
Federally-chartered  stock  insured 
institution  shall  apply  to  amend  its 
charter  and  bylaws  to  read  in  the  form 
of  charter  and  bylaws  for  a  Federal 
stock  charter.  Hie  effective  date  of  such 
amendment  shall  be  stated  in  the 
Board's  resolution  aprproving  the 
conversion. 

(3)  The  corporate  existence  of  a 
Federally-chartered  mutual  insured 
institution  oonvertiDg  to  a  Federally- 
chartered  stock  insused  institution  shall 
be  deemed  to  be  a  continnation  of  tfae 
entity  of  the  institutian  so  converted,  in 
tfae  case  of  a  state-dwteied  amitaal 
insured  institution  converting  to  a  state- 
chartered  atodc  inaused  faistitution, 
unless  state  law  othowiae  prescitbes, 
the  coiporate  exJstence  of  the 
converting  nratael  insured  institution 
shall  similarly  not  terminate  tmd  tfae 
converted  insured  ni«tihrtien  shall  be 
deemed  to  be  a  continuation  of  the 
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entity  of  the  insured  institution  so 
converted. 

§563b.29   Conditions  Of  approvaL 

Board  approval  of  a  supervisory 
conversion  application  wdll  be 
conditioned  upon  the  following: 

(a)  Completion  of  the  sale  of 
conversion  stock  within  a  maximum  of 
three  months  after  the  Board  approves 
the  application,  or  within  such 
additional  period  as  the  General 
Counsel  or  his  designee  may  for  good 
cause  grant; 

(b)  Compliance  with  all  filing 
requirements  of  12  CFR  Parts  563b  and 
563g; 

(c)  Submission  of  an  opinion  of 
independent  legal  counsel  that  all 
appUcable  state  securities  law 
requirements  have  been  met  in 
connection  with  the  sale  of  the 
institution's  conversion  stock; 

(d)  Compliance  with  all  applicable 
laws,  rules,  and  regulations;  and 

(e)  Satisfaction  of  any  other 
requirement  or  conditions  the  Board  or 
its  delegate  may  impose. 

§563b.30    Sale  Of  convsrslon  stock. 

Each  insured  institution  that  converts 
pursuant  to  this  Subpart  shall  offer  and 
sell  its  conversion  stock  pursuant  to  the 
requirements  of  12  CFR  Part  563g. 

§563b.31    ExpMiSM. 

Expenses  incurred  by  an  insured 
institution  in  connection  with  its 
voluntary  supervisory  conversion 
application  shall  be  reasonable  and, 
with  respect  to  a  FSLIC-insured 
institution,  shall  not  be  in  an  amount 
such  that  the  payment  of  such  expenses 
would  render  the  proceeds  to  the 
institution  from  the  sale  of  its 
conversion  stock  insufficient  to  satisfy 
the  viability  requirement  of  9  563b.26  of 
this  subpart. 

§  563b.32    EmpioynMnt  contracts. 

An  applicant  for  voluntary 
supervisory  conversion  must  justify  any 
employment  contract  incidental  to  the 
conversioa  and  otherwise  demonstrate 
that  the  making  of  such  an  employment 
contract  by  an  insiued  institution  would 
not  be  an  unsafe  or  unsound  practice  or 
represent  a  sale  of  control.  The  Board 
shall  determine  the  permissibilify  of 
such  contract  based  upon,  at  a 
minimum,  the  applicant's  justification 
for  the  contract  the  term,  salary,  and 
severance  provisions  of  die  contract,  the 
identify  and  background  of  the  officer  or 
employee  who  is  subject  to  the 
employment  contract,  and  the  amount  of 
the  conversion  stock  to  be  purchased  by 
such  officer  or  employee  or  his  affiliates 
or  associates.  Any  employment  contract 


incident  to  a  voluntary  supervisory 
conversion  with  a  term  in  excess  of  one 
year  granted  to  existing  management  of 
an  insured  institution  generally  will  be 
disfavored. 

SubfMrt  0-GuideiinM  for  Modified 
Conversions 

22.  Part  563b  is  further  amended  as 
follows: 

A.  Sections  563b.34,  563b.39,  and 
563b.40  are  revised  to  read  as  set  forth 
below. 

S563b.38    [RwiKnwd] 

B.  Section  563b.38  is  removed. 

HS63b.35-563b.37    [Itodsslgnatocl  as 
S9  563b.36, 563b.37  and  563b.38] 

C.  Section  563b.37  is  redesignated  as 
i  563b.38  and  revised  to  read  as  set 
forth  below. 

D.  Section  563b.36  is  redesignated  as 
the  new  S  563b.37  and  revised  to  read  as 
set  forth  below. 

E.  Section  563b.35  is  redesignated  as 
the  new  {  563b.36  and  revised  to  read  as 
set  forth  below. 

F.  New  S§  5e3b.35  and  563b.41  are 
added  to  read  as  set  forth  below. 

9563b.34    Soopa  of  subpart 

(a)  lliis  subpart  establishes  guidelines 
for  modified  conversion  from  the  mutual 
to  stock  form  of  insured  institution  as 
authorized  or  ordered  by  the  Board 
pursuant  section  5(i)  (1)  and  (2]  and  5(p) 
of  the  Home  Owners'  Loan  Act  12 
U.S.C.  1464  (i)  (1)  and  (2).  (p)  and  section 
402(i)  of  die  National  Housing  Act  12 
U.S.C.  1725(j)  or  of  an  FDIC-lnsured 
savings  bank  as  concurred  in  by  the 
Board  pursuant  to  section  5(o)  of  the 
Home  Owners'  Loan  Act  12  U.S.C. 
1464(0). 

(b)  "The  provisions  of  this  subpart  are 
not  exclusive  and  may  be  waived  by  the 
Board. 

S563b.35    MedHM stock convaraion. 
A  modified  conversion  generally  is 
available  to  an  institution  that  fails  to 
meet  its  regulatory  capital  requirement 
In  a  modified  ccmversion.  the 
substantive  and  procedural  rights 
granted  to  members  in  mutual  insured 
institutions  converting  under  Subpart  A 
may  be  restricted  in  order  to  meet  the 
needs  of  an  insured  institution  whose 
financial  condition  has  deteriorated 
such  that  a  standard  conversion  which 
would  raise  sufficient  capital  to  enable 
the  institution  to  achieve  a  solid  capital 
base  is  not  feasible.  Modified 
conversions  may  be  effected  without  the 
approval  of  members,  must  involve  sales 
of  conversion  stock  at  an  aggregate 
price  in  excess  of  ihe  pro  forma  mcu^et 
value  of  the  institution  as  determined  by 
an  independent  appraiser,  and  involve 


the  limitation  of  members'  preemptive 
rights. 

S563b.36    Purpooa  of  subpart 

TTie  purpose  of  this  subpart  is  to  give 
guidance  to  insiued  institutions  and 
potential  acquirors  of  the  stock  of 
insured  institutions  regarding  the 
qualification  of  insured  institutions  for  a 
modified  conversion  under  this  subpart 
and  guidance  as  to  the  extent  to  which 
the  Board  will  permit  by  means  of  a 
modified  conversion,  deviance  from  the 
substantive  and  procedural 
requirements  adopted  by  the  Board  for 
standard  conversions  under  Subpart  A 
of  this  part 

}563bJ7   QualWcatkwiformodWad 
convaraion. 

(a)  The  Board  may,  in  its  discretion, 
approve  or  order  a  modified  conversion 
if  it  finds  that  (1)  the  insured  institution 
does  not  meet  its  regulatory  capital 
requirement  calculated  according  to 
generally  accepted  accounting 
principles;  and  (2)  that  the  projected  net 
proceeds  of  the  sale  of  conversion  stock 
by  the  insured  institution  in  a  standard 
conversion  under  Subpart  A,  as 
demonstrated  by  an  appraisal 
determined  to  be  acceptable  to  the 
Board,  would  not  be  sufficient  to  enable 
the  institution  to  meet  its  regulatory 
capital  requirement  computed  in 
accordance  with  generally  accepted 
accotmting  principles. 

(b)  The  Board  may,  in  its  discretion, 
concur  that  an  FDIG-insured  mutual 
savings  bank  qualifies  for  a  modified 
conversion  to  federally-chartered  stock 
savings  bank  form  if  the  Federal  Deposit 
Insurance  Corporation  certifies  to  the 
Board  in  accordance  with  section  5[p](2] 
(FHH)  of  die  Home  Owners'  Loan  Act 
that  severe  financial  conditions  exist 
that  threaten  the  stabiUfy  of  the  savings 
bank  and  conversion  to  the  federally- 
chartered  stock  savings  bank  form  is 
likely  to  improve  the  financial  condition 
of  the  savings  bank. 

9563b.3t   AuthorlMtlonofmodWad 


(a)  All  of  the  provisions  of  Subpart  A 
of  this  part  shall  apply  to  a  conversion 
tmdertaken  pursuant  to  the  subpart 
unless  clearly  inapplicable. 

(b)  The  Board  may  authorize  the 
conversion  to  the  stock  form  of  an 
insured  institution  under  this  subpart 
upon  the  filing  of  an  application 
approved  by  resolution  of  the  majorify 
of  the  board  of  directors  of  the 
institution,  but  neither  the  Board  nor  the 
institution  is  required  to  secure  the  prior 
approval  of  the  institution's  members  of 
the  conversion. 
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(c)  An  insured  institution  that  has 
converted  to  the  stock  form  pursuant  to 
this  subpart  is  required  to  establish  a 
liquidation  aocoant  on  bdiatf  of  the 
institution's  members  as  required  under 
§563b.3(f)  of  this  part 

(d)  An  insured  institution  converting 
under  this  Subpart  O  shall  sell  its  stock 
at  an  aggregate  price  exceeding  the 
estimated  pro  forma  market  value  of  the 
institution,  induding  an  appropriate 
control  premium,  based  on  an 
independent  valuation  determined  to  be 
acceptable  by  the  Board,  as  provided  in 
S  563b.7  of  tills  part 

(e)  The  Board  may,  in  its  discretion, 
approve  an  application  for  conversion 
pursuant  to  this  subpart  if  it  is 
demonstrated  to  the  Board's 
satisfaction,  through  a  submission 
prepared  by  an  independent  appraiser 
investment  banking  firm  or  other 
qualified  person,  that  (1)  the  net  capital 
to  be  received  from  the  sale  by  the 
converting  insured  institution  of  its 
capital  stock  pursuant  to  this  subpart, 
would  cause  the  insured  institution  to 
meet  its  regulatory  capital  requirement 
computed  in  accordance  with  generally 
accepted  accounting  principles  and  (2) 
the  transaction  would  benefit  the 
institution,  its  depositors,  and  the  FSUC 

(f)  The  eligible  accountholders,  the 
supplemental  eligible  aooountholdets. 
and  the  voting  members,  if  any,  of  the 
insured  institution  converting  pursuant 
to  this  subpart  shall  be  granted 
subscription  rights  to  purchase  the  stock 
proposed  to  be  issued  by  the  insured 
institution,  in  accordance  with  the  rules 
and  regulations  of  Subpart  A  of  this 
part,  except  that  such  subscription  ri^ts 
may  be  reduced  as  follows:  (1)  If  the 
regulatory  capital  of  the  institution  is 
between  0  percent  of  an  institotion's 
liabilities  and  one-third  of  its  regulatory 
capital  requirement  under  i  563.13,  such 
subscription  rights  oiay  be  reduced  to  an 
amount  between  0  percent  and  20 
percent  of  the  total  offering,  such 
percentage  to  be  determined  on  a  slidiiig 
sale  on  the  basis  of  the  institution's 
regulatory  capital;  (2)  if  the  regulatory 
capital  of  the  institution  is  more  than 
one-third  twt  not  in  exixu  of  two-thirds 
of  its  regulatory  capital  requirement 
under  fi  563.13,  subscription  rights  may 
be  reduced  to  an  amount  between  20 
percent  and  50  percent  of  the  total 
offering,  such  percentage  to  be 
determined  on  a  sliding  scale  of  the 
basis  of  the  institution's  regulatory 
capital;  and  [3]  if  the  regulatory  capital 
of  the  institution  is  more  than  two-thirds 
of  its  regulatory  capital  requirement  but 
not  in  excess  of  the  institution's 
regulatory  capital  requirement, 
subscription  rights  may  be  redtuied  to  an 


amount  between  50  percent  and  100 
percent  of  the  total  offering,  such 
percentage  to  be  determined  on  a  sliding 
scale  on  the  basis  of  the  institution's 
regulatory  capital.  Regulatory  capital  for 
purposes  of  this  paragraph  shall  be 
computed  in  acootdance  with  generally 
accepted  accounting  principles. 

(g)  An  acquiror  of  a  controlling 
interest  in  an  institution  undertaking  a 
modified  conversion  shall  pay  a  control 
premium  in  such  an  amount  and  in  such 
form  determined  to  be  acceptable  by  the 
Board. 

(h)  For  three  years  following  the  date 
of  completion  of  a  modified  conversion, 
any  controlling  shareholder  or  the 
converted  institution  may  not  acquire 
shares  from  minority  shareholders 
without  first  obtaining  prior  Board 
approval  of  such  purchases  and  offering 
fair  value,  as  determined  through  an 
independent  appraisal  which  takes  into 
consideration  the  value  of  the  institution 
on  a  "going  concern"  basis  including, 
but  not  limited  to,  an  evaluation  of 
historical  earnings,  future  prospects  for 
earnings,  financial  conditions,  any  arms' 
length  trades  in  the  stock,  net  asset 
value,  dividends  record,  investment 
value,  and  book  value. 

§  563b.39    AppOcaflon  for  modified 


An  insured  institution  may  apply  for 
Board  approval  of  a  modified 
conversion  pursuant  to  this  subpart  by 
filing  in  accordance  with  the  procedures 
specified  in  S  563b.8  of  this  part  an 
application  which  includes  the  following 
information  and  docimients: 

(a)  A  plan  of  conversion  adopted  by 
the  board  of  directors  of  the  institution, 
which  shall  contain,  at  a  minimum  the 
name  and  address  of  the  insured 
institution;  the  names,  addresses,  dates 
and  places  of  birth,  and  social  security 
numbers  of  the  known  proposed 
purchasers  of  oonirerncm  stock  and  their 
relationship  to  the  insured  institution; 
the  method  of  stock  sale;  the  MAe,  ^et- 
unit  par  value,  number,  and  per-unit  and 
aggregate  offering  price  of  shares  of 
conversion  stock  to  be  authorized  and 
issued;  the  number  aiwi  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  each  investor,  the 
aggregate  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  directors,  officers  or  their 
affiliates  and  associates  (as  defined  in 

S  563b.2(a]  (^  this  part);  the  form  of 
consideration  to  be  paid  for  the 
conversion  stock;  and  certified  copies  of 
all  resolutions  of  the  board  of  directors 
relating  to  the  plan. 

(b)  A  copy  of  any  agreements  between 
the  insured  institution  and  the  proposed 
conversion  stock  purchasers. 


(c)  An  opinion  of  qualified, 
independent  counsel  or  an  independent, 
certified  public  accountant  regarding  the 
tax  consequences  to  the  insured 
institution  arising  from  the  conversion, 
or  an  Internal  Revenue  Service  ruling 
that  the  transaction  qualifies  as  a  tax- 
free  reorganization. 

(d)  A  business  plan  acceptable  to  the 
appropriate  Federal  Home  Loan  Bank 
and  ORPOS,  which  shall  contain  a 
description  of  the  proposed  operating 
policies  of  the  insured  institution 
following  the  conversion,  including  a 
statement  as  to  how  the  conversion 
proceeds  will  be  used,  and  a  projection 
of  the  insured  institution's  results  of 
operations  for  the  three-year  period 
following  completion  of  the  conversion. 
The  insured  institution  shall  specify  the 
assumptions  on  which  its  projections 
are  based. 

(e)  A  savings  and  loan  holding 
company  application  or  a  Change-in- 
Control  Act  notice  for  each  proposed 
conversion  stock  purchaser  as  required 
by  $  574.3  of  this  subchapter,  where 
applicable,  and  the  certifications 
required  by  Memorandum  SP-51  issued 
by  ORPOS. 

[H  The  pr(H>08ed  charter  and  bylaws 
of  the  converted  insured  institution. 

(g)  The  proposed  stock  certificate 
form. 

(h)  A  description  of  all  existing  and 
proposed  employment  ctmtracts,  if 
applicable. 

[i]  All  filings  required  under  the 
securities  offering  rules  of  12  CFH  Part 
563b  and  S83g. 

(j)  A  subordinated  debt  application,  if 
applicable. 

(k)  Applications  for  permission  to 
organize  a  stock  institution,  Federal 
Home  Loan  Bank  membership, 
insurance  of  accounts,  and  merger,  if 
applicable. 

[1]  An  opinion  of  an  independent 
certified  public  accountant  regarding  the 
appropriateness  of  the  accounting 
treatment  for  the  transaction  and  the 
conformity  of  such  accounting  treatment 
to  generally  accepted  accounting 
principles  and  Memorandum  No.  R^55  of 
ORPOS. 

(ra)  Information  to  support  the  value 
of  any  non-cash  assets  to  be  contributed 
to  the  insured  inatitutk>n  in  connection 
with  the  modified  conversion. 
Appraisals  must  be  aoceptable  to  the 
Board  and.  in  the  casa  of  real  estate 
assets,  submitted  in  this  connection 
must  meet  the  standaida  of 
Memorandum  No.  R-41c  of  ORPOS. 

(n]  A  description  of  the  estimated 
expenses  of  the  modifted  conversioo  to 
the  insured  institution. 


Fedf  al  Reguiter  /  Vol.  51.  No.  214  /  Wednesday.  November  5.  1966  /  Rules  and  Regulationa 


40155 


(o)  An  audited  balance  sheet  pr^Mred 
in  accordance  with  generally  accepted 
accounting  principles  as  of  a  date  within 
90  days  of  the  date  of  submission  of  the 
conversion  application,  (ii)  prepared  by 
an  auditor  and  in  the  form  of  an  audit 
report,  both  of  which  meet  the 
requirements  of  Article  2  of  Regulation 
S-X.  17  CFR  2102.  and  (iii)  which 
reflects  a  balance  in  retained  earnings  in 
an  amount  less  than  the  institution's 
regulatory  capital  requirement 
calculated  under  S  563.13. 

(p)  An  independent  appraisal  meeting 
the  requirement  of  S  563b.7  which  (i) 
describes  the  amount  of  capital  that  the 
institution  could  be  expected  to  raise  in 
standard  conversion,  stock  offering,  and 
(ii)  supports  the  control  premium 
proposed  to  be  paid  in  the  modified 
conversion. 

(q)  Pro  forma  financial  statements 
which  demonstrate  that  (i)  as  a  result  oi 
an  infusion  of  the  amount  of  capital  that 
could  be  expected  to  be  raised  in  a 
standard  conversion,  the  institution 
would  not  have  an  amount  of 
stockholders'  equity  at  least  equal  to  the 
institution's  required  level  of  regalation 
capital  under  S  563.13,  and  (ii)  as  a 
result  of  the  capital  infusion  proposed  in 
the  modified  conversion,  the  amount  of 
stockholders*  equity  would  at  least 
equal  the  level  of  the  institution's 
required  regulatory  capital  under 
§  563.13. 

(r)  An  opinion  of  independent  counsel 
that  the  modified  conversion  of  a  state- 
chartered  insured  institution  to  state 
stock  form  is  authorized  under 
applicable  state  law.  if  applicable. 

(s)  A  specific  description  of  any  of  the 
features  of  the  insured  institution's 
application  that  do  not  conform  to  the 
requirements  of  this  subpart. 

(t)  A  specific  description  of  and 
detailed  justification  for  any  waivers  or 
supervisory  forbearances  that  are 
requested  as  part  of  the  modified 
conversion. 

§563b.40    Satoofetocfc. 

(a)  General.  No  offer  to  sell  securities 
of  an  apphcant  pursuant  to  a  plan  of 
modified  conversion  may  be  made  prior 
to  approval  by  the  Corporation  of  the 
application  for  conversion.  No  sale  of 
securities  may  be  made  except  by 
means  of  a  final  offering  circular  which 
has  been  declared  effective  by  the 
Corporation. 

(b)  Delegation.  The  Board  delegates  to 
the  General  Counsel  or  his  designee  the 
authority  of  the  Corporation  to  declare  a 
final  offering  circular  effective. 

§563b.41    Prooediiral  requirwnenia. 

[&)  Filing  of  modified  conversion 
application.  An  insured  institution 


seeking  to  convert  pursuant  to  this 
subpart  shall  file  an  original  and  one 
copy  of  its  modified  conversion 
application  containing  the  information 
and  documents  specified  in  i  563b.3g  of 
this  subpart  with  die  Corporate  and 
Securities  Division  of  the  Board's  Office 
of  General  Counsel,  with  one  copy  each 
to  ORPOS  and  to  the  appropriate 
Principal  Supervisory  Agent  ("PSA"). 
The  application  shall  be  deemed  to  be 
filed  on  the  date  received  by  the 
Corporate  and  Securities  Division. 

(b)  Incomplete  application.  An 
application  for  modified  stock 
conversion  that  does  not  contain  all  of 
the  applicable  information  and 
documents  specified  in  {  563b.3g  shall 
constitute  an  incomplete  application, 
and  shall  not  be  approved  pending  the 
filing  of  a  complete  application. 

(c)  The  Board  delegates  to  the  General 
Counsel  or  his  designee  the  authority  to 
approve  applications  for  modified 
conversions  except  in  diose  applications 
presenting  a  significant  issue  oflaw  or 
policy,  and  to  exercise  the  authority  of 
the  Bioard  pursuant  to  this  section. 

(d)  Termination  or  amendment  of 
charter.  (1)  Upon  Board  approval  of  a 
plan  of  modified  stock  conversion  of  a 
state-chartered  insured  institution  or  a 
Federally-chartered  insured  institution 
which  is  converting  to  a  8tate«hartered 
stock  insured  institution,  the  mutual 
charter  of  such  insured  institation  shall 
temdnate  upon  issuance  to  it  of  a  stock 
charter  mider  the  laws  of  the  state  in 
which  its  home  office  is  located.  If  snch 
ccHiverting  insnred  institution  is  a 
Federally-chartered  Insured  institution, 
its  Federal  charter  diall  be  surrendered 
prompdy  to  the  Board  for  cancellation. 
An  insured  institution  converting  to  a 
state-chartered  stodc  insured  institution 
shall  promptly  file  with  the  Corporation 
a  copy  of  the  stock  charter  issued  to  it. 
The  certificate  of  insurance  of  such 
insured  institution  shall  be  surrendered 
prompdy  to  die  Corporation  for 
amendment  or  cancellation,  and  the 
Corporation  shall  prompdy  issue  an 
amended  or  new  certificate  of  insurance 
to  the  converted  insured  institution. 

(2)  A  Federally-chartered  mutual 
insured  institution  ccmverting  to  a 
Federally-chartered  stock  insured 
institution  shall  apply  to  amend  its 
charter  and  bylaws  to  read  in  the  form 
of  charter  and  bylaws  for  a  Federal 
stock  charter.  The  effective  date  of  such 
amendment  shall  be  stated  in  die 
Board's  resolution  approving  the 
conversion. 

(3)  The  corporate  existence  of  a 
Federally-chartered  mutual  insured 
institution  converting  to  a  Federally- 
chartered  stock  insured  institution  shall 
be  deemed  to  be  a  continuation  of  the 


entity  of  the  institution  so  converted  In 
the  case  of  a  state-chartered  mutual 
insured  institution  converting  to  a  state- 
chartered  stock  insured  institution, 
unless  state  law  otherwise  prescribes, 
the  corporate  existence  of  the 
converting  mutual  insured  institution 
shall  similariy  not  terminate  and  the 
converted  insured  institution  shall  be 
deemed  to  be  a  continuation  of  the 
entity  of  the  insured  institution  so 
converted. 

PART  574-ACQUISmON  OF 
CONTROL  OF  M8URE0  INSTITUTIONS 

23.  The  authority  citation  for  12  CFR 
Part  574  is  revised  to  read  to  follows: 

Autkority.  Sec  407, 4>  StaL  UtO.  mm 
amended  (12  U.S.C  1730):  end  Sec.  408;  82 
Stat  5,  at  amended  (12  U.S.C  1730a). 

24.  Amend  |  574JZ  by  revising 
paragraph  (c)(3)  to  read  as  follows: 

S  574.2    DeflnWons. 


(c)  *  *  * 

(3)  A  person  or  company  which  acts  in 
concert  with  another  perstm  or  company 
("odier  party")  shall  also  be  deemed  to 
be  acting  in  concert  with  any  person  or 
company  viho  is  also  acting  in  concert 
with  that  other  party,  except  diat  any 
tax-qualified  employee  stock  benefit 
plan  as  defined  hi  i  563b.2(aH37)  will 
not  be  deemed  to  be  acting  in  concert 
with  its  trustee  or  a  person  who  serves 
in  a  similar  capacity  solely  for  the 
purpose  of  determining  whether  stock 
held  by  the  trustee  and  stock  held  by  the 
plan  will  be  aggregated. 

25.  Amend  9  574.3  by  adding  a 
paragraph  (c)(l)(vi)  to  read  as  followrs: 

85743    Acquisition  el  control  of  Inaured 
kwlHutieiM. 

*  •        •        •        • 

(c)  Exempt  transactions. 

(1)  •  •  • 

(vi)  Acquisitions  of  up  to  twenty-five 
percent  (25%)  of  a  class  of  stock  by  a 
tax-qualified  employee  stock  benefit 
plan  as  defined  in  S  563b.2(a)(37). 

*  •        •        •        • 

26.  Amend  S  574.4  by  revising 
paragraph  (d)(6)  to  read  as  follows: 

9574.4    Control 


(d)  *  *  • 

(6)  A  person  or  comp«uiy  will  be 
presumed  to  be  acting  in  concert  with 
any  trust  for  which  such  person  or 
company  serves  as  trustee,  except  that  a 
tax-qualified  employee  stock  benefit 
plan  as  defined  in  S  563b.2(a)(37)  shall 
not  be  presumed  to  be  acting  in  concert 
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with  its  tnutee  or  person  acting  in  a 
similar  fidaciaiy  capacity  solely  for  the 
purposes  of  determining  whether  to 
combine  the  holdings  of  a  plan  and  its 
trustee  or  fiduciary. 
***** 

27.  Amend  S  574.8  by  adding  new 
paragraphs  (a)(1)  (v)  and  (vi)  to  read  as 
follows: 

SS744    Delegations  of  auttiority. 

(a)  •  *  • 

(1)  *  *  * 

(v)  Neither  the  insured  institution  to 
be  acquired  or  the  acquiror  is  required 
under  }  5e3g.2  of  this  chapter  to  Ble  an 
offering  circular  with  the  Board  in 
connection  with  the  acquisition. 

(vi)  The  acquisition  is  not  a  part  of  a 
conversion  under  Part  S63b  of  this 
chapter. 

The  Federal  Home  Loan  Banli  Board. 

)eff  Sconyera, 

Secretary. 

(FR  Doc.  86-24800  Filed  11-4-86:  8:45  am] 

■LUNG  CODE  (730-01-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[AirspM*  Docket  No.  86-AAL-3] 

Revision  of  Transition  Area  at  Galena, 
AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule 

SUMMARY:  This  action  revises  the 
transition  area  at  Galena,  AK.  The 
revised  transition  area  will  provide 
additional  controlled  airspace  from  1,200 
feet  above  the  surface  (AGL)  to  the  base 
of  the  overlying  controlled  airspace 
between  the  40-mile  radius  of  Galena 
VORTAC  and  46-mile  radius  of  Galena 
VORTAC.  This  action  will  allow  the  use 
of  radar  vectors  routinely  within  a  40 
nautical  mile  (MM)  radius  of  Galena 
VORTAC  between  1,200  feet  AGL  and 
14,500  feet  above  mean  sea  level 
(AMSL)  This  will  permit  the  minimum 
vectoring  altitude  in  this  area  to  be 
lowered  from  15,000  feet  AMSL  to  6,000 
feet  AMSL 

EFFECTIVE  DATE:  0901  UTC,  February  12. 
1987. 

FOR  FURTNER  INFORMATION  CONTACT: 

Robert  C.  Durand.  Procediu'es  and 
Airspace  Specialist,  (AAL-536],  Air 
Traffic  Division.  Federal  Aviation 
Administration,  701  C  Street,  Box  14, 
Anchorage,  AK  99513-0087,  telephone 
(907)  271-5903. 


SUPPLEMENTARY  INFORMATION: 

History 

On  August  26. 1986,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  transition  area  at  Galena,  AK  (51  FR 
30373).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  ssbmitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.60  dated  January  2, 
1986. 

The  Rule  ' 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
extend  the  base  of  controlled  airspace  at 
1,200  feet  above  the  surface,  from  within 
a  40-mile  radius  of  the  Galena 
VORTAC,  to  within  a  46-mile  radius  of 
the  Galena  VORTAC,  AK.  This  airspace 
designation  will  permit  Galena 
Approach  Control  to  vector  departure 
and  arrival  aircraft  below  15,000  feet 
AMSL  within  a  40  NM  radius  of  the 
Galena  VORTAC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mininal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  the  Amendment 

PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 


(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.89. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Galena,  AK — (Amended] 

By  removing  the  wofds  "40-mile"  wherever 
it  appears  and  substituting  the  words  "46- 
mile". 

Issued  in  Anchorage,  Alaska,  on  October 
28. 1986. 
Henry  A.  Ellas, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  86-24941  Filed  11-4-88:  8:45  am] 

BILUMQ  CODE  4010-13-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  372,  373,  374,  377,  379 
and  390 

[Docket  No.  60972-6172] 

Individual  Validated  Export  Licenses; 
Longer  Validity  Periods  and 
Amendments 

AGENCY:  Export  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Interim  rule  and  request  for 

comments. 

summary:  The  Export  Administration 
Regulations  (15  CFR  Parts  368-399]  are 
being  amended  to  authorize  a  24-month 
validity  period  for  new  individual 
validated  licenses,  extend  the  validity 
period  of  outstanding  12-month 
individual  validated  licenses  for  12 
additional  months  from  the  original 
expiration  dates,  and  establish  a  24- 
month  validity  period  when  required  for 
reexports.  Other  than  technical  data 
licenses  and  reexport  authorizations  for 
technical  data,  amendments  to  extend 
individual  validated  licenses  and 
reexport  authorizations  with  24-month 
validity  periods  will  not  be  considered, 
except  when  warranted  by  extenuating 
circumstances.  The  rule  adds  a 
provision  requiring  lubmission  of  copies 
of  the  license  application  and  export 
license  with  an  amendment  request. 

Currently,  technical  data  licenses  and 
reexport  authorizations  are  granted  for 
24-months  and  can  be  extended  for 
additional  24-month  periods.  This  rule 
provides  for  an  initial  validity  period  or 
an  extension  of  greater  than  24  months 
for  a  technical  data  license  or  reexport 
authorization,  only  when  requested  and 
justified.  "Technical  scope"  of  a  project 
is  defined,  and  a  requirement  is 
established  that  proposed  changes  in  the 


DATES:  This 
5, 1986.  Con 
December  5 
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scope  of  a  technical  data  license  be 
submitted  as  amendments  to  the  license. 

Validity  periods  and  extensions 
currently  in  effect  for  ^lecial  validated 
licenses  (including  Distribution 
Licenses,  Project  Licenses,  Qualified 
General  Licenses,  Service  Supply 
Licenses  and  Humanitarian  Licenses] 
and  short  supply  licenses  issued  under 
15  CFR  Part  377  are  not  affected  by  this 
rule. 

The  changes  in  this  rule  are  intended 
to  improve  the  amendment  process,  to 
reduce  the  paperwoiic  burden  on  the 
export  community,  and  to  assist  U.S. 
exporters  in  maintaining  their 
competitiveness  in  the  international 
business  community.  Export 
Administration  is  currently  reviewing 
the  entire  process  of  amending 
individual  validated  licenses.  To  assist 
Export  Administration  in  this  review, 
suggestions  on  improving  die 
amendment  process  are  being  solicited, 
including  comments  on  the  changes 
effected  by  this  interim  rule,  as  well  as 
other  changes  that  would  reduce 
paperworic  and  assist  U.S.  exporters.  For 
example,  under  what  circumstances 
should  exporters  be  pennitted.  without 
formal  amendment  of  the  license,  to 
increase  the  quantity  and  value  c^ 
authorized  exports,  to  substitute  new 
models  of  equipment  where  parameters 
are  unaffected,  or  to  substitute 
notification  to  the  Office  of  Expwt 
Licensing  (OEL)  for  a  formal 
amendment?  Export  Administration  is 
particularly  interested  in  receiving 
comments  on  a  proposal  now  under 
consideration  to  remove  the  authority  of 
the  District  Offices  to  take  action  on 
amendment  requests  (15  CFR 
372.ll(g)(2]).  Comments  on  the  chains 
effected  by  this  interim  rule,  or 
suggestions  for  further  changes  in  the 
amendment  regulations  relating  to  the 
amendment  process,  should  be 
supported  by  an  analysis  of  the 
paperwork  reduction  or  other  economic 
benefit  associated  with  the  proposal. 

DATES:  This  rule  is  effective  November 
5, 1986.  Comments  must  be  received  by 
December  5, 1966. 

AOORESS:  Written  comments  (six  copies) 
should  be  sent  to:  Joan  Maguire, 
Regulations  Branch,  Export 
Administration,  U.S.  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
D.C  20044. 

FOR  nmTHEfl  MNMHATION  CONTACT: 

lohn  Black  or  Patricia  Muldonian, 
Regulations  Branch.  Export 
Administration,  Department  of 
Commerce,  Washington,  D.C.  20230 
(Telephone  (202)  377-2440). 


•UPPtEMCNTARV  MRMWATION: 

Regulatory  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  R^ulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  contains  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reductions  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  As  Uiis  rule  will 
effect  a  reduction  in  the  number  of 
applications  required  for  export 
licenses,  requests  to  amend  licenses, 
and  reexport  authorization  (Forms  ITA- 
822P,  ITA-eaSP,  and  ITA-69eP).  it 
decreases  the  regulatory  burden  on 
exporters.  The  collections  of  information 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  of  0625-0001, 0625-0003,  and 
0625-0009. 

3.  Section  13(a)  of  the  Export 
Administration  Act  ol  1979.  as  amended 
(50  U.S.C  Ai^  2412(a)),  exempU  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  \JS.C.  553).  including  du}se 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  miUtary  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  ti^  rale. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
pubUc  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  f  S  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fiillest 
consideration  of  their  views. 

The  period  for  submission  of 
commmts  will  close  December  5, 1986. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 


the  end  of  the  comment  period  will  be 
considered  if  possible,  but  tiieir 
consideration  cannot  be  assured,  llie 
Department  will  not  accept  public 
comments  accompaned  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations. 

All  public  comments  on  these 
regulations  and  the  entire  amendment 
process  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  pubUc  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  pubUc 
inspection. 

The  public  record  concerning  these 
regulations  and  the  entire  amendment 
process  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4104.  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communicatifms, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L  Mann,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

List  of  Subjects 

15  CFR  Parts  372,  373,  and  374 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  377 

Administrative  practice  and 
procedure.  Exports,  Forests  and  forest 
products,  Petroleum,  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  379 

Computer  technology.  Exports, 
Reporting  and  recordkeeping 
requirements,  Science  and  technology. 
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15  CFR  Part  390 

Administrative  practice  and 
procedure,  Advisory  committees, 
Exports. 

Accordingly.  Parts  372,  373,  374,  377. 
379.  and  390  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
Parts  372  and  374  continue  to  read  as 
follows: 

Authority:  Pub.  L.  96-72.  93  Slat.  503,  50 
U.S.C.  App.  2401  et  seq..  as  amended  by  Pub. 
L  97-145  of  December  29, 1981,  and  by  Pub.  L 
99-64  of  July  12, 1985:  E.0. 12525  of  July  12, 
1985  (50  FR  28757,  July  16, 1985). 

2.  The  authority  citations  for  15  CFR 
Parts  373  and  379  continue  to  read  as 
follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503,  50 
U.S.C.  App.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29, 1981,  and  by  Pub.  L 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  July  16, 1985);  Pub.  L.  95- 
223,  50  U.S.C.  1701  et  seq.;  E.0. 12532  of 
September  9. 1985  (50  FR  36861,  September 
10, 1985),  as  affected  by  notice  of  September 
4, 1986  (51  FR  31925,  September  8, 1986). 

3.  The  authority  citation  for  15  CFR 
Part  377  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503,  50 
U.S.C.  App.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  Dec.  29, 1981.  and  by  Pub.  L.  99- 
64  of  July  12. 1985,  E.0. 12525  of  July  12, 1985 
(50  FR  28757,  July  18, 1985);  sec.  103.  Pub.  L. 
94-163.  as  amended,  (42  U.S.C.  6212)  as 
amended  by  Pub.  L  99-58  of  July  2, 1985;  sec. 
28.  Pub.  L.  93-153.  (30  U.S.C.  185);  sec.  28,  Pub. 
L.  95-372.  (43  U.S.C.  1354):  E.0. 11912  of  April 
3. 1976  (41  FR  15825,  as  amended);  sec.  101 
and^01(ll)(e).  Pub.  L  94-258,  (10  U.S.C.  7420 
and  7430(e):  and  Presidential  Findings  (50  FR 
25189.  June  18, 1985). 

4.  The  authority  citation  for  15  CFR 
Part  390  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503.  50 
U.S.C.  App.  2401  et  seq..  as  amended  by  Pub. 
L.  99-145  of  December  29. 1981,  and  by  Pub.  L. 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  July  16, 1985);  50  U.S.C. 
1701  et  seq.;  E.0. 12543  of  January  7, 1986  (51 
FR  875,  January  9, 1986). 

PART  372— {AMENDED] 

5.  Section  372.9  is  amended  as  follows: 
a.  In  paragraph  (d)(1),  revise  the 

heading  to  read  "Twenty-four  month 
validity  period",  in  the  first  sentence 
revise  the  reference  to  "one  year"  to 
read  "24  months",  "June  11, 1979"  to 
read  "June  11, 1986".  and  "June  30. 1980" 
to  read  "June  30. 1988"  and  add  to  the 
end  of  the  paragraph  the  sentence  "See 
Part  373  for  validity  periods  for  special 
licenses.  Part  377  for  validity  periods  for 
short  supply  licenses,  and  Part  379  for 
validity  periods  for  technical  data 
licenses." 


b.  Paragraph  (d)(2)  is  revised  to  read 
as  follows: 

S  372.9    Issijanc*  of  validated  licenses. 

***** 

(d)  *  *  * 

(2)  Extended  validity  period.  A 
validity  period  in  excess  of  24  months 
generally  will  not  be  granted  for 
commodities.  However,  the  Office  of 
Export  Licensing  will  consider  granting 
a  validity  period  exceeding  24  months 
when  extenuating  circumstances 
warrant.  For  example,  an  extended 
validity  period  will  generally  be  granted 
where  the  transaction  is  related  to  a 
multi-year  construction  project,  when 
production  lead  time  will  not  permit 
export  during  the  original  validity  period 
of  the  license,  or  for  other  similar 
circumstances.  A  continuing 
requirement  to  simply  spare  or 
replacement  parts  will  not  normally 
justify  an  extended  validity  period. 
Applicants  may  request  an  extended 
validity  period  by  indicating  the  desired 
validity  period  in  the  additional 
information  block  of  Form  ITA-622P, 
and  attaching  justification  and 
documentation  to  support  the  request. 
The  approved  expiration  date  will  be 
indicated  on  the  face  of  the  license.  For 
extensions  of  the  validity  period  after 
the  license  has  been  issued,  see  §  372.12. 
***** 

6.  Section  372.11  is  amended  as 
follows: 

a.  Paragraph  (e)(7)  is  revised  as  set 
forth  below; 

b.  Paragraph  (g)(2)(i)  is  removed; 

c.  Paragraphs  (g)(2)  (ii),  (iii),  and  (iv) 
are  redesignated  as  new  paragraphs 
(g)(2)  (i).  (ii).  and  (iii); 

d.  Paragraph  (g)(3)  is  amended  by 
removing  the  words  "or  extension"  from 
paragraphs  (g)(3)  (i).  (ii),  and  (v),  and 
(vi);  and 

e.  Paragraph  (h)(4)  is  redesignated  as 
paragraph  (h)(5)  and  the  fourth  sentence, 
which  is  enclosed  in  parentheses,  is 
revised  to  read  as  set  forth  below;  and 

f.  New  paragraph  (h)(4)  is  added  to 
read  as  set  forth  below. 

§  372. 1 1    Amending  export  licenses. 

*  *         *         •         • 

(e)  *  *  * 

(7)  Extension  of  the  validity  of  a  24- 
month  license,  but  only  as  provided  in 
§  372.12.  See  Part  373  for  extension  of 
special  licenses  and  §  379.5(f)(2)  for 
technical  data  licenses. 

*  •        *        «        « 

(h)  *  *  * 

(4)  Copy  of  Export  License.  A  copy  of 
the  license  application  (Form  ITA-622P) 
or  reexport  request  (Form  ITA-699P), 
Export  License  (Form  ITA-628),  and  any 
previous  amendment  requests  related  to 


the  application  shall  be  submitted  with 
an  amendment  request. 

(5)  •  *  *  (See  §  372.12  for  additional 
information  on  emergency  processing  of 
extension  requests.)  *  *  * 
***** 

7.  Section  372.12  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  set  forth  below, 
by  removing  paragraphs  (b)  and  (c),  and 
by  redesignating  paraigraphs  (d).  (e),  and 
(f)  as  new  paragraphs  (b).  (c),  and  (d). 

S  372.12    Special  provWona  for  an 
amendment  to  extend  tie  validity  period  of 
•  license. 

A  request  to  extend  the  validity 
period  of  an  individual  validated  license 
for  commodities  generally  will  not  be 
granted,  but  will  be  considered  by  the 
Office  of  Export  Licensing  in  the 
circumstances  described  in  S  372.9(d)(2) 
or  when  an  unforeseen  emergency 
situation  prevents  8h9)ment  within  the 
24-month  validity  of  the  license.  The 
request  must  be  made  on  Form  ITA- 
685P  in  the  same  manner  as  any  other 
amendment  request.  Licenses  issued 
under  the  emergency  clearance 
provisions  of  §  372.4(b)  will  not  be 
extended. 

(a)  Procedure  for  requesting  an 
extension.  (See  Parts  373.  377.  and  379 
for  extension  of  licenses  issued  under 
those  parts.) 

(1)  The  amendment  request  must  be 
submitted  at  least  30  days  prior  to 
expiration  of  the  license; 

(2)  In  the  space  entitled  "Facts 
Necessitating  Amendment,"  state  the 
circumstances  that  provide  the  basis  for 
the  new  validity  period  request.  Attach 
supporting  documentation  and  a 
detailed  justification; 

(3)  The  required  length  of  extension 
and  proposed  new  e}q)iration  date 
should  be  indicated  on  Form  ITA-685P 
in  the  space  entitled  "Amend  License  to 
Read  as  Follows." 


§373.7    [Amended] 

6.  Section  373.7  is  amended  by 
revising  the  reference  in  paragraph 
(m)(2)(i)  fitjm  "(see  paragraph  (n)(l)(i)  of 
this  part)"  to  read  "(see  paragraph 
(m)(l)(i)  of  this  section)". 

7.  Section  374.5  is  amended  as  follows: 

a.  Paragraph  (a)  is  amended  by 
revising  the  reference  in  the  second 
sentence  to  "twelfth  month"  to  read 
"twenty-fourth  month": 

b.  Paragraph  (b)  heading  and 
introductory  text  are  revised  to  read  as 
set  forth  below;  and 

c.  Paragraph  (b)(2)  is  revised  to  read 
as  follows: 
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§374.5    ValkKty  pwtocL 
♦         *         •         •         « 

(b)  Extension  of  validity  period.  The 
validity  period  of  any  reexport 
authorization  for  commodities  generally 
will  not  be  extended.  A  request  for 
extension  will  be  considered  by  the 
Office  of  Export  Licensing  in  the 
circumstances  described  in  S  372.9(d)(2) 
or  when  an  unforeseen  emergency 
situation  prevents  shipment  within  the 
24-month  validity  of  the  license.  The 
request  should  be  submitted  on  Form 
ITA-685P.  Request  for  and  Notice  of 
Amendment  Action,  or  by  letter,  in 
accordance  with  the  following:  *  *  * 

(2)  Letter  request  for  extension.  If 
Form  ITA-685P  is  not  readily  available, 
the  foreign  applicant  may  submit  a 
request  for  the  extension  of  the  validity 
period  of  a  previously  approved 
reexport  authorization  in  a  letter, 
subject  titled  "Request  for  Extension  of 
Reexport  Authorization  Validity 
Period,"  containing — 

(i)  The  name  and  address  of  the 
foreign  applicant; 

(ii)  The  name  and  address  of  the  new 
ultimate  consignee; 

(iii)  The  case  number,  the  validation 
number,  the  date  of  the  original  reexport 
request,  and  a  copy  of  the  approved 
authorization; 

(iv)  The  countries  involved  in  the 
proposed  reexport  transaction;  and 

(v)  Justification  for  the  extension. 

The  documentation  normally  required 
to  support  certain  reexport  requests 
under  the  provisions  of  S  374.3(c)  need 
not  be  resubmitted  with  a  request  for  the 
extension  of  the  validity  period  of  a 
reexport  authorization,  provided  the 
original  documents  are  still  valid  and 
remain  in  the  possession  of  the  Office  of 
Export  Licensing. 

8.  Section  377.6  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

§  377.6    Petrotoum  and  petroimiin 

products. 

•        «        •        *        « 

(g)  Validity  period.  A  license  issued 
pursuant  to  this  S  377.6  is  valid  for  one 
year  from  the  last  day  of  the  month 
during  which  it  is  issued. 

9.  Section  377.7  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 
follows: 

§377.7    UnproeMsad  W9stem  r«d  cadar. 
***** 

(i)  Export  licenses  for  western  red 
cedar— {i]  A  license  issued  pursuant  to 


this  S  377.7  is  valid  for  one  year  from  the 
last  day  of  the  month  during  which  it  is 
issued. 

10.  Section  379.5  is  amended  by 
revising  paragraphs  (d)(6)  and  (f)  to  read 
as  follows: 

§379.5    VaH^atadHcanaaappHcationa. 
***** 

(d)  *  *  • 

(6)  An  explanation  of  the  process, 
product  size,  and  output  capacity  of  the 
plant  or  equipment,  if  applicable,  or 
other  description  that  delineates, 
defines,  and  limits  the  data  to  be 
transmitted  (the  "technical  scope"); 
***** 

(f)  Validity  period  and  extension— {1) 
Initial  validity.  Validated  Hcenses 
covering  exports  of  technical  data  will 
generally  be  issued  for  a  vaUdity  period 
of  24  months.  Upon  request,  a  validity 
period  exceedii^  24  months  may  be 
granted  where  the  facts  of  the 
transaction  warrant  it  and  the  Office  of 
Export  Licensing  determines  that  such 
action  would  be  consistent  with  the 
objectives  of  the  applicable  U.S.  export 
control  program.  Justification  for  a 
validity  period  exceeding  24  months 
should  be  provided  in  accordance  with 
the  procedures  set  forth  in  i  372.9(d)(2) 
for  requesting  an  extended  validity 
period  with  a  license  application.  The 
Office  of  Export  Licensing  will  make  the 
final  decision  on  what  validity  beyond 
24  months,  if  any.  should  be  authorized 
in  each  case. 

(2)  Extensions.  A  request  to  extend 
the  validity  period  of  a  technical  data 
license  shall  be  made  on  Form  ITA-asSP 
in  accordance  with  the  procedures  set 
forth  in  S  372.12(a).  The  request  shall 
include  on  Form  ITA-asSP,  in  the  space 
entiUed  "Amend  License  to  Read  as 
Follows."  whether  the  license  has  been 
previously  extended  and  the  date(s)  and 
duration  of  such  extension(8).  The  Office 
of  Export  Licensing  will  make  the  final 
decision  on  what  extension  beyond  24 
months,  if  any,  should  be  authorized  in 
each  case.  (See  §  379.8(c)(1)  for  validity 
period  extensions  for  reexports  of 
technical  data.) 

11.  Section  379.7  is  revised  to  read  as 
follows: 


upgrade  of  the  technical  scope  that  was 
described  in  the  letter  of  explanation,  as 
approved  or  modified  on  the  export 
license. 

12.  In  S  379.8.  the  last  sentence  of 
paragraph  (c)(1)  is  revised  and  a  new 
sentence  is  added  to  the  end  of  the 
paragraph  to  read  as  follows: 

§379  J    Raaxperts  Of  tachnlcal  data  and 
'  axports  of  ttw  product  manufaeturad 
abroad  by  IMS  of  U^  tactmlGii  data. 

(c)  •  *  • 

(1)  *  *  *  Any  request  for  extension  of 
the  validity  period  shall  be  requested  in 
accordance  witii  {  374.5(b),  and  shall 
specify  the  period  for  which  additional 
validity  is  required.  The  Office  of  Export 
Licensing  will  make  the  final  decision  on 
what  vahdity  beyond  24  months,  if  any. 
should  be  authorized  in  each  case. 

13.  New  S  390.5  is  added  to  read  as 
follows: 

§3905    Ganaral  order  extandkig 
om«tendh>g  IndMdual  vaWdatad  Mcanaaa 
for  roninwKiUas. 

Effective  November  5, 1986  all 
outstanding  individual  validated 
hcenses  that  were  initially  issued  for 
one-year  validity  periods,  except  for 
short  supply  licenses  issued  under  15 
CFR  Part  377.  are  extended  for  12 
months  from  their  original  expiration 
dates.  Also  effective  November  5. 1986 
all  reexport  authorizations  that  were 
initiidly  granted  with  one-year  vaUdity 
periods,  except  for  reexport 
authorizations  under  15  CFR  Part  377. 
are  extended  for  12  months  from  their 
original  expiration  dates. 

Dated:  Cktober  31, 1986. 

Vincent  F.  DaCain. 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc  86-25030  Rled  11-4-^;  8:45  am] 

MUMQ  CODE  3S10-OT-II 


§379.7 

Requests  for  amendments  shall  be 
made  in  accordance  with  the  provisions 
of  S  372.11.  Changes  requiring 
amendment  include  any  expansion  or 


15  CFR  Part  399 
[Docket  Na  60978-6178] 

Removal  of  VaUdatad  Ucanaa  Controla 
on  Mercury-CadmhJin-Tailurido 
(HgCdTa)  Datoctors. 

AQCNCV:  Export  Administration. 
International  Trade  Administration. 
Commerce. 
ACTION:  Final  rule. 


:  Export  Administration 
maintains  the  Commodity  Control  List 
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(OCL),  which  identifies  those  items 
subject  to  Department  of  Commerce 
export  cimtrols. 

This  rule  amends  the  validated  export 
license  controls  on  certain 
photosensitive  components  described  in 
entry  1548A  of  the  CCL  according  to  a 
finding  of  foreign  availability  under 
Section  S(f)  of  the  Eiqrart  Administration 
Act  of  1979,  as  amended.  Single  element, 
encapsulated  mercury-cadmium- 
telluride  (HdCdTe)  uncooled  (295  *K 
room  temperature  operation) 
photoelectro-magnetic  (PEM)  or 
photoconductive  (PC)  mode  photo 
detectors  with  a  peak  sensitivity  at  a 
wave  length  shorter  than  11,000 
nanometers  now  require  a  validated 
license  for  export  only  to  destinations  in 
Country  Groups  Q.  S,  W.  Y,  and  Z.  the 
People's  Repubhc  of  China,  and 
Afghanistan. 

Notice  of  the  foreign  availability 
determination  on  this  equipment  has 
been  published  previously  (51  FR  37469, 
October  22, 1986). 

EFRCnvE  DATe  This  rule  is  effective 
November  5, 1986. 

FOR  niRTHER  MFOfUiA-nON  CONTACT: 

Larry  Hall,  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington,  DC  20230,  Telephone:  (202) 
377-3564. 

tUPPUMENTARY  INFOflMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  Section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has 
been  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)).  exempte  this 
rule  firom  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  Section  553).  including 
those  requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  opportunity  for  public 
comment  be  given  for  this  rule. 
Accordin^y,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald.  Office 


of  Technology  and  Policy  Analysis, 
Export  Administration.  U.S.  Department 
of  Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553],  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (6  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared.  | 

4.  This  rule  mentions  a  collection  of 
information  subject  to  the  requirements 
of  the  PaperwoHc  Reduction  Act  of  1980 
(44  U.S.C.  3501  at  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0001. 

List  of  Subjects  in  15  CFR  Part  399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Autlmrity:  Pub.  L.  96-72,  93  Stat.  503,  50 
U.S.C.  App.  2401  at  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12. 
1985  (50  FR  28757,  July  16. 1985);  Pub.  L  95- 
223.  50  U.S.C.  1701  et  seq.:  E.0. 12532  of 
September  9, 1985  (50  FR  36861,  September 
10, 1985)  as  affected  by  notice  of  September 
4. 1986  (51  FR  31925.  September  a  1986). 

2.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN 1548A  is  amended 
by  revising  the  Validated  License 
Required  paragraph  to  read  "Country 
Group  QSTVWYZ,  except  that  single 
element,  encapsulated  mercury- 
cadmium-telluride  (HgCdTe)  uncooled 
(295  'K  room  temperature  operation) 
photoelectro-magnetic  (PEM)  or 
photoconductive  (PC)  mode  photo 
detectors  with  a  peak  sensitivity  at  a 
wavelength  shorter  than  11,000 
nanometers  described  in  paragraph  (a) 
require  a  validated  license  only  for 
Countiy  Groups  QSWYZ.  the  People's 
Republic  of  China,  and  Afghanistan. 

Dated:  October  29. 1966. 

Dan  Hoydysh. 

Acting  Director.  Office  of  Technology  and 
Policy  Analysis. 

[FR  Doc.  86-25031  Filed  11-4-86:  8:45  am] 
BILLINa  CODE  3S1»«T-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73       | 

[Docket  No.  850-0532] 

Confirmation  of  Effactive  Date  for  iron 
Oxides,  Chromium  Oxide  Greens,  and 
Titanium  Dioxide;  Listing  of  Coior 
Additives  for  Coloring  Contact  Lenses 

Correction 

In  FR  Doc.  86-21086  appearing  on 
page  33032  in  the  issue  of  Thursday, 
September  18. 1986,  make  the  following 
correction: 

In  the  first  column,  in  the  last 
paragraph,  fourth  line.  "276"  should  read 
"376". 

BILUNO  CODE  1S0S-01-M 

21  CFR  Part  172 
[Docket  No.  84F-0408] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Sucnose  Fatty  Acid 
Esters 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sucrose  fatty  acid  esters 
prepared  with  the  solvents  dimethyl 
sulfoxide  and  isobutyl  alcohol.  This 
action  responds  to  8  petition  filed  by 
Mitsubishi  Chemical  Industries.  Ltd. 

DATES:  Effective  November  5. 1986; 
objections  by  December  5. 1986.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  of  certain  publications  in  21 
CFR  172.859  effective  November  5. 1986. 

address:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-426- 
5487. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  January  4, 1985  (50  FR  551),  FDA 
announced  that  a  petition  (FAP  5A3839) 
had  been  filed  by  Mitsubishi  Chemical 
Industries,  Ltd.,  5-2,  Marunouchi  2- 
chome,  Chiyoda-ku,  Tokyo,  Japan, 
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proposing  that  21  CFR  172.859  of  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  dimethyl 
sulfoxide  and  isobutyl  alcohol  as 
solvents  in  the  preparation  of  sucrose 
fatty  acid  esters. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR 16638,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(5). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  5, 1988  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  wUch  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 


a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Ehrugs,  Part  172  is  amended 
as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409,  72  Stat  178+- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.61. 

2.  In  S  172.859  by  revising  the  last 
sentence  in  paragraph  (a)  and  by  adding 
new  paragraph  (b)(10)  and  (11)  to  read 
as  follows: 

9172.859    SucroM  tatty  add  MtWB. 

(a)  •  •  *  Ethyl  acetate  or  methyl 
ethyl  ketone  or  dimethyl  sulfoxide  and 
isobutyl  alcohol  (2-methyl-l-propanol] 
may  be  used  in  the  preparation  of 
sucrose  fatty  acid  esters. 

(b)*  •  * 

(10)  TTie  total  dimethyl  sulfoxide 
content  is  not  more  than  2  parts  per 
million  as  determined  by  a  method 
entitled  "Detennination  of  Dimethyl 
Sulfoxide,"  which  is  incorporated  by 
reference.  Copies  are  available  from  the 
Division  of  Food  and  Color  Additives. 
Center  for  Food  Safety  and  Applied 
Nubition  (HFF-330).  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register  1100  L  St.  NW..  Washington. 
DC  20408. 

(11)  The  total  isobutyl  alcohol  (2- 
methyl-l-propanol)  content  is  not  more 
than  10  parts  per  niillion  as  determined 
by  a  method  entitied  "Determination  of 
Isobutyl  Alcohol."  which  is  incorporated 
by  reference.  Copies  are  available  from 
the  Division  of  Food  and  Color 
Additives.  Center  for  Food  Safety  and 
Applied  Nubition  (HFF-330),  Food  and 
Drug  Administration,  200  C  St.  SW.. 


Washington,  DC  20204,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW.,  Washington. 
DC  20408. 


Dated:  October  27, 1886. 

Sanfocd  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doa  86-24953  FUed  11-4-86;  8:45  am] 
BUJNO  CODE  *\m^\-m 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Parts  526  and  527 

Fraadom  of  hrformation  Act 
Ragulationa  for  tha  Natiofiai 
Endoarmant  for  Damocracy 

AQENCV:  United  States  Information 
Agency. 

ACTION:  Final  rule. 


smmAllv:  These  regulations  comply 
with  Pub.  L  99-fl3  of  August  16. 1985. 
amending  the  National  Endowment  for 
Democracy  Act  (22  U.S.C.  4411,  et  seq.) 
which  requires  the  Director  of  the 
United  States  Information  Agency  to 
publish  information  on  the  application 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  (hereinafter  "FOIA")  to  the 
National  Endowment  for  Democracy 
(hereinafter  "NED").  More  specifically. 
Pub.  L  99-93  requires  that  NED  make 
available  to  the  Director  of  the  United 
States  Information  Agency  (hereinafter 
"USIA")  such  records  and  information 
as  necessary  to  comply  with  the 
provisions  of  FOIA,  and  that  the 
Director  shall  cause  such  records  and 
information  to  be  published  in  the 
Federal  Register. 

EFFECTIVE  DATE:  December  5. 1986. 
FON  FURTHER  INFORMATION  CONTACT 

John  A.  Lindbuig.  Office  of  die  General 
Counsel.  United  States  Information 
Agency.  Room  700.  301  Fourth  Street 
SW..  Washington.  DC  20547  (202)  485- 
7976. 

SUPPLEMENTARY  INFORMATION: 


Background 

NED's  proposed  FOIA  regidations 
were  published  by  USIA  in  the  Federal 
Register  on  August  29, 1986,  subject  to  a 
thirty-day  public  comment  period.  No 
comments  were  received  by  USIA,  and 
the  only  change  made  to  NED's 
regulations  concerns  the  Endowment's 
Procedures  Manual  [see  Part  527(4)(h)] 
which  was  imder  revision  during  the 
comment  period.  The  revised  Manual 
was  approved  by  the  NED  Board  on 
September  12, 1986. 

Under  the  National  Endowment  for 
Democracy's  most  recent  authorizing 
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legislation  (Pub.  L  99-93).  NED  is 
required  to  comply  with  the  provisions 
of  the  Freedom  of  Information  Act.  See 
22  U.S.C.  4415(a).  The  regulations 
governing  NED's  compliance  with  FOIA 
were  drafted  to  ensure  that  requesters 
seeking  access  to  NED  records  receive 
prompt  responses  and  have  recourse  to 
denials  through  a  series  of  procedures. 

The  law  also  establishes  a  mechanism 
of  review  by  the  Director  of  USIA  in  the 
event  of  final  determinations  by  NED 
not  to  comply  with  a  FOIA  request  for 
its  records.  See  22  U.S.C.  4415(c).  In  such 
instances.  NED  is  required  to  submit  to 
the  Director  of  USIA  a  report  of  its 
reasons  for  noncompliance.  See  22 
U.S.C.  4415(c)(1).  If  the  Director 
approves  NED's  determination.  USIA 
then  assumes  full  responsibility, 
including  financial  responsibility,  for 
defending  NED  in  judicial  review  of  its 
determination.  See  22  U.S.C.  4415(c)(2]. 
If  the  Director  disapproves  NED's 
determination,  NED  must  comply  with 
the  request.  See  22  U.S.C.  4415(c)(3). 

The  regulations  fulflll  the  pubUcation 
requirements  of  5  U.S.C.  552(a)(1)  for 
NQ}'s  and  USLA's  compUance  with 
FOIA.  The  regulations  largely  follow 
USLA's  existing  regulations 
implementing  FOIA.  since  USIA 
regulations  have  provided  an  effective 
framework  for  compliance.  To  the  extent 
that  the  regulations  differ  from  USIA's 
existing  regulations,  they  do  so  to  reflect 
the  structure  and  organization  of  NED 
and  the  additional  review  by  the 
Director  of  USIA  of  NED  determinations 
not  to  comply  with  requests  for  records. 
The  significant  differences  between  the 
sets  of  regulations  are  discussed  below. 

Section  S28fa).  Requesters  are 
premitted  to  make  their  initial  requests 
for  records  and  appeals  of  denials 
thereof  to  either  NED  or  USIA. 
consistent  with  the  legislative  intent 
expressed  by  the  Committee  of 
Conference.  See  HJL  Rep.  No.  99-240. 
99th  Cong..  1st  Sess.  79  (1985). 
Requesters  are  encouraged,  however,  to 
make  their  requests  directly  to  NED  to 
expedite  their  handling.  For  the  same 
reason,  USIA  is  required  to  forward  any 
request  it  receives  to  NED  within  2 
working  days  of  receipt  by  USIA. 
Requests  will  not  be  deemed  to  have 
been  received  for  purposes  of  the  time 
period  set  forth  in  5  U.S.C. 
552(a)(6)(A)(i)  until  actually  received  by 
NED. 

Section  526(b).  The  regulations 
provide  a  30-day  period  for  appeal  of  an 
initial  adverse  NED  determination, 
which  period  runs  from  the  receipt  by 
the  requester  of  the  notification  of 
denial,  lliis  is  the  same  as  the  appeal 
period  contained  in  the  existing  USIA 
regulations.  Thus,  NED's  initial 


determination  becomes  its  final 
determination,  inter  alia,  upon 
expiration  of  the  appeal  period.  To 
allow  for  full  consideration  within  NED 
before  review  by  the  Director  of  USIA. 
only  final  determinations  by  NED  are 
review  by  the  Director. 

At  the  same  time,  the  regulations 
allow  a  requester  to  accelerate  the  time 
within  which  NEO's  initial 
determination  becomes  final  and 
therefore  eligible  for  review  by  the 
Director  of  USIA  (and  by  the  courts)  by 
notifying  NED  of  his  election  to  forego 
appeal  by  the  President  of  NED  or  his 
designee.  This  will  allow  more 
expeditious  resort  to  review  by  USIA  if 
the  requester  wishes. 

The  regulations  require  NED  to  submit 
a  report  to  the  Director  of  USIA  within 
five  working  days  of  NEO's 
determination  to  deny  a  request  for 
records.  This  period  is  designed  to 
provide  the  requester  with  expeditious 
review  and  NED  with  sufficient 
opportunity  to  prepare  the  report  that 
will  serve  as  the  basis  of  approval  or 
disapproval  by  the  Director. 

Because  review  by  the  Director  may 
resolve  any  dispute  over  access  to  NED 
records  in  favor  of  the  requestor,  the 
proposed  regulations  encourage,  but  do 
not  require,  the  requester  to  await  the 
determination  on  review  by  the  Director 
before  seeking  judicial  review  of  NED's 
final  determination.  The  minimal  time 
period  allowed  for  USIA  review  should 
not  prejudice  requesters. 

USIA  has  determined  that  this  is  not  a 
major  rule  for  purpose  of  Executive 
Order  12291.  Therefore,  no  Regulatory 
Impact  Analysis  is  required.  In  addition, 
because  USIA  neither  prescribes  nor 
exercises  any  discretion  over  NED's 
grant  application  procedures,  Paperwork 
Reduction  Act  requirements  governing 
information  collection  are  inapplicable. 

List  of  Subjects 
22  CFR  Part  526 

Freedom  of  Information. 
22  CFR  Part  527  \ 

Organization  and  functions. 

Dated:  October  14, 1988. 

C.  Normand  Poiriet, 

Acting  General  Counsel,  United  States 
Information  Agency. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  22  CFR  Chapter  V  is 
amended  as  set  forth  below: 

1.  New  Part  526  is  added  to  read  as 
follows: 


PART  526— AVAILABILITY  OF  THE 
RECORDS  OF  THE  NATIONAL 
ENDOWyENT  FOR  DEMOCRACY 

Sec. 

526.1  Introduction 

526.2  Location  of  description  of  organization 
and  substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general 
applicability  formulated  and  adopted  by 
NED. 

526.3  Places  at  which  forms  and  instructions 
for  use  by  the  public  may  be  obtained. 

526.4  Availability  of  final  opinions,  orders, 
policies,  interpretations,  manuals,  and 
instructions. 

526.5  Availability  of  NED  records. 

526.6  Exemptions. 

526.7  Limitation  of  exemptions. 

526.8  Reports. 

Authority:  Title  n.  Sec  210,  Pub.  L.  99-03, 
99  Stat.  431,  22  U.S.C.  4415. 

§526.1    IntroductkMi. 

These  regulations  amend  the  Code  of 
Federal  Regulations  to  conform  with 
Pub.  L.  99-93.  Pub.  L.  99-93  amended  the 
National  Endowment  for  Democracy  Act 
(22  U.S.C.  4411,  et.  seq.)  to  require  the 
National  Endowment  for  Democracy 
(hereinafter  "NED")  to  comply  fully  with 
the  provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552) 
(hereinafter  "FOIA"),  notwithstanding 
that  NED  is  not  an  agency  or 
establishment  of  the  United  States 
Government.  NED  will  make 
information  about  its  operation, 
organization,  procederes  and  records 
available  to  the  public  in  accordance 
with  the  provisions  of  FOIA. 

§  526.2    Location  of  description  of 
orgenizetkMi  end  euttetentive  rules  of 
general  eppHeeMHty  adopted  ee  authorized 
by  law,  and  atatamante  of  genaral 
appHcabWty  formulated  and  adopted  by 
NED. 

See  22  CFR  Part  527  for  a  description 
of  the  organization  of  NED  and 
substantive  rules  of  general  applicability 
formulated  and  adopted  by  NED. 

S  526.3    Placaa  at  wfdeti  forma  and 
Instructlona  for  uaa  by  ttM  public  may  ba 
obtained. 

(a)  All  forms  and  instructions 
pertaining  to  procedures  under  FOIA 
may  be  obtained  from  the  FOIA  Officer 
of  the  National  Endowment  for 
Democracy,  1156 15tk  Street  NW.,  Suite 
304.  Washington.  DC  20005. 

(b)  Grant  guidelines  may  be  obtained 
fi'om  the  Program  Office  of  NED  to  the 
address  shown  in  paragraph  (a)  of  this 
section. 

(c)  General  informetion  may  be 
obtained  from  the  Public  Affairs  Office 
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of  NED  at  the  address  shown  in 
paragraph  (a)  of  this  section. 

$526.4    AvtebUHy  of  final  epWona, 


NED  is  not  an  adjudicatory 
organization  and  therefore  does  not 
issue  final  opinions  and  orders  made  in 
the  adjudication  of  cases.  NED  will, 
however,  in  accordance  with  the  rules  in 
this  section  and  520.7.  make  available 
for  public  inspection  and  copying  those 
statements  of  policy  and  interpretation 
that  have  been  adopted  by  NED  and  are 
not  published  in  the  Fodenl  Regjater, 
and  administrative  staff  manuals  and 
instructions  to  staff  that  affect  any 
member  of  the  public. 

(a)  Deletion  to  protect  privacy.  To  the 
extent  required  to  prevent  a  clearly 
unwarranted  invasion  of  personal 
privacy,  NED  may  delete  identifying 
details  when  it  makes  available  or 
publishes  a  statement  of  policy, 
interpretation,  or  staff  manual  or 
instruction.  Whenever  NED  finds  any 
such  deletion  necessary,  the  responsible 
officer  or  employee  must  fiilly  explain 
the  justification  therefor  in  writing. 

(b]  Current  index.  NED  will  maintain 
and  make  available  on  its  premises  for 
public  inspection  and  copying  a  current 
index  providing  identifying  information 
for  the  public  as  to  any  matter  issued, 
adopted  or  prcRnulgated  mfta  July  4, 
1967,  and  required  by  diis  section  to  be 
made  available  or  published.  NED  will 
provide  copies  on  request  at  a  cost  of 
$0.15  per  page. 

SS26.5    Avrilabimy  of  NED  records 

Except  with  respect  to  the  records 
made  available  under  526.4,  SED  will, 
upon  request  that  reasonably  describes 
records  in  accordance  with  tfie 
requirements  of  this  section,  and  subject 
to  the  exemptions  listed  in  5  U.S.C. 
552(b),  make  such  records  promptly 
available  to  any  person. 

(a)  Requests  for  records— How  made 
and  addressed.  (1)  Requesters  sedking 
access  to  NED  records  muier  POiA 
should  direct  all  requests  in  writing  to: 
Freedoia  of  Information  Act  Officer. 
National  Endowment  for  Democracy, 
1156 15th  Street.  NW..  Suite  304. 
Washington.  DC  20005.  (202)  283-0072. 
Although  reqaesters  are  encontaged  to 
make  their  requests  for  acoesa  to  NED 
records  directly  to  NED,  requests  for 
access  to  NED  records  «iko  may  be 
submitted  to  USIA's  Office  of  General 
Counsel  and  Coogressioaal  liaison  at 
the  following  adtkess:  Freedom  of 
Information/Mvaey  Acts  Coordinator. 
VS.  Information  Agency.  Room  M-04. 
301  Fourth  Street  SW^  Washington.  DC 
20547. 


(2)  Appeals  of  denials  of  initial 
requests  must  be  addressed  to  NED  or 
USIA  in  the  s«une  manner,  with  the 
addition  of  the  word  "APPEAL" 
preceding  the  address  on  the  envelope. 
Requests  or  appeals  addressed  directly 
to  USIA's  Office  of  the  General  Counsel 
and  Congressional  Liaison  will  not  be 
deemed  to  have  been  received  by  NED 
for  purposes  of  the  time  period  set  forth 
in  5  U.S.C  552(a)(6)(A)(i)  until  actuaUy 
received  by  NED.  USIA  shall  forward 
any  request  or  appeal  received  by  it  to 
NED  within  2  woricing  days  from  the 
actual  day  of  receipt  by  USIA. 

(3)  The  request  letter  should  contain 
all  available  data  concerning  the  desired 
records,  including  a  description  of  the 
material,  dates,  titles,  authors,  and  other 
information  that  may  help  identify  the 
records.  The  first  paragraph  of  a  request 
letter  should  state  whether  it  is  an  initial 
request  or  an  appeaL 

(b)  Administrative  time  limits.  (1) 
Within  10  working  days  after  NED's 
receipt  of  any  request  for  access  to  NED 
reconds  in  compliance  with  paragraph 
(a)  of  this  section.  NED  shall  make  an 
initial  determination  whether  to  provide 
the  requested  information  and  NED 
shall  notify  the  requester  in  writing  of  its 
initial  determination.  In  the  event  of  an 
adverse  determination,  notification  shall 
include  the  reasons  for  the  adverse 
determination,  the  officials  responsible 
for  such  determination,  the  right  of  the 
requester  to  appeal  within  NED.  and 
that  the  final  determination  by  NED  to 
deny  a  request  for  records  in  whole  or  in 
part  shall  be  submitted  to  the  Director  of 
USIA  for  review.  NED  shall  also  provide 
USIA  a  copy  of  its  response  as  soon  as 
practicable  after  it  respcmds  to  the 
requester. 

(2)  When  a  request  for  records  has 
been  denied  in  whole  or  in  part,  the 
requester  may,  within  30  days  of  the 
date  of  receipt  by  the  requester  of  die 
adverse  determination  from  NED, 
appeal  die  denial  to  the  I^esident  of 
NED  or  his  designee,  who  will  make  a 
determination  whether  to  grant  or  deny 
such  appeal  within  20  working  days  of 
receipt  thereoL  All  appeals  should  be 
addressed  in  compliance  with  paragraph 
(a)  of  this  section.  If  on  appeal,  the 
denial  of  the  request  for  records  is 
upheld,  in  whole  or  in  part.  NED  shall 
notify  the  requester  in  writing  of  sudi 
determination,  the  reasons  Aerefor,  the 
officials  responsible  for  such 
determination,  the  right  of  the  requester 
to  judicial  review,  and  that  die  final 
determination  by  NED  whether  to  deny 
a  request  for  records  in  whole  or  in  part 
shall  be  submitted  to  the  Director  of 
USIA  tat  review. 

(3)  If  the  requester  elects  not  to  appeal 
to  the  President  of  NED  or  his  designee 


within  the  appeal  period  specified 
above.  NED's  initial  deteiniination  will 
become  the  final  NED  determination 
upon  expiration  of  said  appeal  period  or 
receipt  by  NED  of  notice  from  the 
requester  that  he  does  not  elect  to 
appeaL  whichever  is  earlier.  If  the 
requester  chooses  to  appeal  NED's 
initial  determination  writhin  NED,  the 
decision  on  appeal  will  become  NED's 
final  determination. 

(4)(i)  Once  NED's  determmation  to 
deny  a  reqoest  in  whole  or  in  part 
becomes  finaL  NED  shall  submit  a 
report  to  the  Director  of  USLA 
explaining  the  reasons  for  such  denial 
no  later  than  5  woriung  days  thereafter. 

(ii)  The  Director  of  USLA  shall  review 
NED's  final  determination  within  20 
working  days.  If  the  Director  of  USIA  or 
his  designee  approves  NED's  denial  in 
whole  or  in  pairt.  USLA  shall  inform  the 
requester  and  NED  in  writing  of  such 
determination,  the  reasons  ^erefor,  the 
officials  responsible  for  such 
determination,  and  the  right  of  the 
requester  to  judicial  review  of  NED's 
determination.  In  the  event  of  such  a 
determination,  USLA  shall  assume  full 
responsibility,  including  financial 
responsibility,  for  defending  NED  in  any 
litigation  relating  to  such  request. 

(iii)  If  the  Director  of  USIA  or  his 
des^ee  disapproves  NED's  denial  in 
whole  or  in  part.  USIA  shall  promptly 
notify  NED  and  thereafter  NED  shall 
promptly  comply  with  the  request  for 
the  pertinent  records. 

(iv)  Because  review  by  the  Director  of 
USIA  may  resolve  any  dispute  over 
access  to  NED  records  in  the  requester's 
favor,  the  requester  is  encouraged  (but 
not  required)  to  wait  for  the 
determination  on  review  by  the  Director 
of  USIA  before  seeking  juchcial  review 
of  NED's  final  determination. 

(5)  In  unusual  circumstances  as 
defined  in  5  U.S.C.  552(aK6)(B).  the  time 
limit  provisions  noted  in  paragraphs 
(b)(1)  and  (bK2)  of  this  section  may  be 
extended  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which  a 
determination  can  be  expected.  Such 
extensions  of  the  time  limits  may  not 
exceed  10  woriung  days  in  the 
aggregate. 

(6)  Any  person  making  a  request  for 
records  pursuant  to  526.5  may  consider 
administrative  remedies  exhausted  if 
NED  fails  to  comply  within  the 
applicable  time  limit  provisions  of  this 
section.  When  no  determination  can  be 
dispatched  within  the  applicable  time 
hmits  set  forth  in  this  section.  NED  shall 
nevertheless  continue  to  process  the 
request.  On  the  expiration  of  the  time 
Umit,  NED  shall  inibnn  the  requester  of 
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the  reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  expected 
to  be  dispatched,  and  of  the  requester's 
right  to  treat  the  delay  as  a  denial  and  of 
the  requester's  right  to  appeal.  NED  may 
ask  the  requester  to  forego  appeal  until 
a  determination  is  made.  A  copy  of  any 
such  notice  of  delay  will  be  sent  to  the 
Director  of  USIA  or  to  his  designee  no 
later  than  2  working  days  after  it  has 
been  sent  to  the  requester.  A  court  may 
retain  jurisdiction  and  allow  NED 
additional  time  to  complete  its  review  of 
the  records,  if  it  can  be  determined  that 
exceptional  circumstances  exist  and 
that  NED  is  exercising  due  diligence  in 
responding  to  the  request. 

(c)  Schedule  of  standard  fees.  The 
following  specific  fees  shall  apply  with 
respect  to  services  rendered  to  the 
public  pursuant  to  the  FOIA: 

(1)  Making  photocopies — $0.15  per 
page.  No  fee  will  be  charged  for  a 

I  equest  totalling  10  pages  or  fewer. 

(2)  Searching  for  records— $8.00  per 
hour  for  clerical  personnel;  $15.00  per 
hour  for  supervisory  personnel.  No  fees 
will  be  charged  for  searches  of  one  hour 
or  less. 

(3)  Duplication  of  architectural 
photographs  and  drawings — $2.00. 

(4)  For  signed  statement  of 
nonavailability  of  record — no  fee. 

(5)  Fees  must  he  paid  in  full  prior  to 
issuance  of  requested  copies. 

(6)  Where  it  is  anticipated  that  the 
fees  chargeable  imder  this  section  will 
amount  to  more  than  $25.00.  and  Uie 
requester  has  not  indicated  in  advance  a 
willingness  to  pay  fees  as  high  as  are 
anticipated,  the  requester  shall  be 
promptly  notified  of  the  amount  of  the 
anticipated  fee  or  such  portion  thereof 
as  can  readily  be  estimated.  In 
appropriate  cases,  an  advance  deposit 
may  be  required.  The  notice  or  request 
for  an  advance  deposit  shall  extend  an 
offer  to  the  requester  to  confer  with 
knowledgeable  NED  personnel  in  an 
attempt  to  reformulate  the  request  in  a 
manner  which  will  reduce  the  fees  and 
meet  the  needs  of  the  requester. 
Dispatch  of  such  a  notice  of  request 
shall  suspend  the  running  of  the  period 
for  response  by  NED  until  a  reply  is 
received  from  the  requester. 

(7)  Search  costs  are  due  and  payable 
even  if  the  record  that  was  requested 
cannot  be  located  after  all  reasonable 
efforts  or  if  NED  determines  that  a 
record  that  is  exempt  from  disclosing 
under  this  part  is  to  be  withheld. 

(8]  Remittances  shall  be  in  the  form  of 
a  personal  check  or  bank  draft  drawn  on 
any  bank  in  the  United  States,  a  postal 
money  order,  or  cash.  Remittances  shall 
be  made  payable  to  the  order  of: 
National  Endowment  for  Democracy. 


NED  will  assume  no  responsibility  for 
cash  lost  in  the  mail. 

(9)  A  receipt  for  fees  paid  will  be 
given  only  upon  request.  Refund  of  fees 
paid  for  services  actually  rendered  will 
not  be  made. 

(10)  The  President  of  NED  or  his 
designee  may  waive  all  or  part  of  any 
fee  provided  for  in  this  section  when  the 
President  of  NED  or  his  designee  deems 
such  waiver  to  be  in  the  public  interest 
because  furnishing  the  information  can 
be  considered  ae  primarily  beneBting 
the  general  pubUc. 

(d)  Determination  of  Non-Standard 
Fees.  When  no  specific  fee  has  been 
established  for  a  service  (for  example, 
when  the  search  involves  computer 
time,  or  special  travel,  transportation,  or 
communication  costs),  the  President  of 
NED  or  his  designee  is  authorized  to 
determine  the  di-ect  costs  of  the  service 
and  include  such  costs  in  the  fees 
chargeable  under  this  section. 

S  S26.6    Exemptions. 

NED  reserves  the  right  to  withhold 
records  and  information  that  are  exempt 
from  disclosure  under  FOIA.  See  5 
U.S.C.  552(b). 

S  526.7    Umitatian  of  oxMiptions. 

FOIA  does  not  authorize  withholding 
of  information  or  limit  the  availability  of 
NED  records  to  the  public  except  as 
specifically  stated  in  this  part.  Nor  is 
authority  granted  to  withhold 
information  from  Congress. 

§526 J    Reports. 

On  or  before  March  1  of  each 
calendar  year,  NED  shall  submit  a 
reporting  covering  the  preceding 
calendar  year  to  the  Speaker  of  the 
House  of  Representatives  and  the 
President  of  the  Senate  for  referral  to 
the  appropriate  conunittees  of  the 
Congress.  The  report  shall  include  those 
items  specified  at  5  U.S.C.  552(d). 

2.  New  Part  527  is  added  to  read  as 
follows: 

PART  527-ORQANIZATION  OF  THE 
NATIONAL  ENDOWMENT  FOR 
DEMOCRACY 

Sec. 

527.1  IntroductioB. 

527.2  Board  of  Directors. 

527.3  Management. 

527.4  Description  of  functions  and 
procedures. 

Authority:  22  U.S.C.  4411  et  seq.;  Title  II. 
Sec.  210.  Pub.  L  99-fl3.  99  Stat.  431,  22  U.S.C. 
4415. 

S  527.1    Introduction. 

(a)  The  National  Endowment  for 
Democracy  (hereinafter  "NED")  was 
created  in  1983  to  strengthen  democratic 


values  and  institutions  aroimd  the  world 
through  nongovernmental  efforts. 
Incorporated  in  the  District  of  Columbia 
and  governed  by  a  bipartisan  Board  of 
Directors,  NED  is  tax-exempt,  nonprofit, 
private  corporation  as  defined  in  section 
501(c)(3)  of  the  Internal  Revenue  Code. 
Through  its  worldwide  grant  program, 
NED  seeks  to  enlist  the  energies  and 
talents  of  private  citizens  and  groups  to 
work  with  partners  abroad  who  wish  to 
build  for  themselves  a  democratic 
futxu*. 

(b)  Since  its  establishment  in  1983, 
NED  has  received  an  annual 
appropriation  approved  by  the  United 
States  Congress  as  part  of  the  United 
States  Information  Agency  budget. 
Appropriations  for  NED  are  authorized 
in  the  National  Endowment  for 
Democracy  Act  (the  "Act"),  22  U.S.C. 
4411  et  seq. 

(c)  The  activities  supported  by  NED 
are  guided  by  the  six  purposes  set  forth 
in  NED's  Articles  of  Incorporation  and 
the  National  Endowment  for  Democracy 
Act.  These  six  purposes  are: 

(1)  To  encourage  free  and  democratic 
institutions  throtighout  the  world 
through  private-sector  initiatives, 
including  acdvities  which  promote  the 
individual  rights  and  freedoms 
(including  internationally  recognized 
human  rights)  which  are  essential  to  the 
functioning  of  democratic  institutions; 

(2)  To  facilitate  e^tchanges  between 
U.S.  private  sector  groups  (especially  the 
two  major  American  political  parties, 
labor  and  business)  and  democratic 
groups  abroad; 

(3)  To  promote  U.S.  nongovernmental 
participation  (especially  through  the  two 
major  American  political  parties,  labor, 
and  business)  in  democratic  training 
programs  and  democratic  institution- 
building  abroad: 

(4)  To  strengthen  democratic  electoral 
processes  abroad  through  timely 
measures  in  cooperation  with 
indigenous  democratic  forces; 

(5)  To  support  the  participation  of  the 
two  major  American  political  parties, 
labor,  business,  and  other  U.S.  private- 
sector  groups  in  fostering  cooperation 
with  those  abroad  dedicated  to  the 
cult\util  values,  institutions,  and 
organizations  of  democratic  pluralism; 
and 

(6)  To  encourage  the  establishment 
and  growth  of  democratic  development 
in  a  marmer  consistent  both  with  the 
broad  concerns  of  United  States 
national  interests  and  with  the  specific 
requirements  of  the  democratic  groups 
in  other  countries  which  are  aided  by 
NED-supported  programs. 
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§527.2    Bovd  of  Diracton. 

(a)  NED  ia  governed  by  a  bipartisan 
Board  of  Directors  of  not  fewer  than 
thirteen  and  not  more  than  seventeen 
members  reflecting  the  diversity  of 
American  society.  The  officers  of  the 
corporation  are  Chairman  and  Vice 
Chairman  of  the  Board,  who  shaU  be 
members  of  the  Board,  a  President, 
Secretary  and  Treasurer,  and  such  other 
ofGcers  as  the  Board  of  Directors  may 
from  time  to  time  appoint  Meetings  of 
the  Board  of  Directors  are  held  at  times 
determined  by  the  Board,  but  in  no 
event  fewer  than  four  times  each  year.  A 
current  list  of  members  of  the  Board  of 
Directors  and  a  schedule  of  upcoming 
meetings  is  available  from  NED's  office 
at  1156 15th  Street.  NW.,  Suite  304. 
Washington,  DC  20005. 

(b)  All  major  policy  and  funding 
decisions  are  made  by  the  Board  of 
Directors.  The  primary  statement  of 
NED's  operating  philosophy,  general 
principles  and  priorities  is  contained  in 
the  National  Endowment  for 
Democracy's  Statement  of  Principles 
and  Objectives,  adopted  by  the  Board  of 
Directors  in  December  1984.  Copies  of 
this  statement  as  well  as  other  general 
information  concerning  the  oi;ganization 
are  available  from  NED  on  request 

(c)  As  a  grantmaking  oigcuiization, 
NED  does  not  carry  out  programs 
directly.  The  procedures  for  approval  of 
grants  are  stated  in  NED's  bylaws:  "[a]ll 
grants  made  by  the  corporation  shall  be 
by  a  two-thirds  vote  of  those  voting  at  a 
meeting  at  which  a  quorum  Is  present 
provided,  however,  that  no  grant  may  be 
approved  by  less  than  a  majority  of  the 
Board  of  Directors"  (Article  VI,  Section 
5).  In  addition,  "(ajny  Board  member 
who  is  an  officer  or  director  of  an 
organization  seeking  to  receive  grants 
from  the  Corporation  must  abstain  from 
consideration  of  and  any  vote  on  such 
grant"  (Article  VI,  Section  8).  Copies  of 
the  bylaws  are  available  from  NED's 
o^ices. 


5  527.3 

(a]  NED's  operations  and  staff  are 
managed  by  a  lYesident  selected  by  the 
Board  of  Directors.  The  President  is  the 
chief  executive  offioer  of  the  ccRporation 
and  manages  die  business  of  the 
corporation  under  the  policy  direction  of 
the  Board  of  Directors.  The  I^esident 
directs  a  staff  whose  functions  are 
divided  amcmg  the  Office  ol  the 
President  a  Program  Section  and  a 
Finance  Office. 

(b)  The  Office  of  the  President 
provides  policy  direction  and  is 
responsible  for  day-to-day  management 
of  the  organization,  including  personnel 
management  liaison  with  die  Board  of 
Directors  and  preparation  of  meetings  of 


the  Board  and  Board  committees.  The 
President's  office  also  provides 
information  concerning  NED's  activities 
to  the  press  and  public.  The  Program 
Secticm,  under  the  direction  of  ^e 
Director  of  Program,  is  responsible  for 
the  review  and  preparation  of  proposals 
submitted  to  the  Endowment  and  for  the 
monitoring  and  evaluation  of  all 
programs  funded  by  NED. 

(c)  The  Finance  Office,  under  the 
direction  of  the  Comptroller,  is 
responsible,  with  the  President  and  the 
Board  of  Directors,  for  financial 
management  of  NED's  affairs,  including 
both  administrative  financial 
management  and  grant  management 
The  Director  of  Program  and  the 
Comptroller  report  to  the  NED  President 

{527.4    Deecription  of  functions  and 
procedures. 

(a]  In  accordance  with  the  Statement 
of  Principles  and  Objectives,  NED  is 
currendy  developing  and  funding 
programs  in  five  substantive  areas: 

(1)  Pluralism.  NED  encourages  the 
development  of  strong,  independent 
private-sector  organizations,  especially 
trade  unions  and  business  associations. 
It  also  supports  cooperatives,  dvic  and 
women's  organizations,  and  youth 
groups,  among  other  organizations. 
Programs  in  the  areas  of  labor  and 
business  are  carried  out  respectively, 
through  the  Free  Trade  Union  Institute 
and  the  Center  for  International  Private 
Enterprise. 

(2)  Democratic  governance  and 
political  processes.  NED  seeks  to 
promote  strong,  stable  political  parties 
committed  to  the  democratic  process.  It 
also  supports  programs  in  election 
administration  and  law,  as  weQ  as 
programs  that  promote  dialogue  among 
different  sectors  of  society  and  advance 
democratic  solutions  to  national 
problems. 

(3)  Education,  culture  and 
communications.  NED  funds  programs 
that  nourish  a  strong  democratic  civic 
culture,  including  support  for 
publications  and  other  communications 
media  and  training  programs  for 
journalists;  the  production  and 
dissemination  of  books  and  other 
materials  to  strengthen  popular 
understanding  and  intellectual  advocacy 
of  democracy;  and  programs  of 
democratic  education. 

(4)  Research.  A  modest  portion  of 
NED's  resources  is  reserved  for 
research,  including  studies  oi  particular 
regions  or  countries  where  NED  has  a 
special  interest  and  evaluations  of 
previous  or  existing  efforts  to  promote 
democracy. 

(5)  International  cooperation.  NED 
seeks  to  encourage  regional  and 


international  cooperation  in  promoting 
democracy,  including  programs  that 
strengthen  cohesion  among  democracies 
and  enhance  coordination  among 
democratic  forces. 

(b)  As  a  grantmaking  organization, 
NED  has  certain  responsibilities  that 
govern  its  relationship  with  aQ  potential 
and  actual  grtuitees.  Briefly,  these  are: 

(1)  Setting  program  priorities  widiin 
the  framework  of  die  purposes  outlined 
in  NED's  articles  of  incorporation  and 
contained  in  die  legislation,  and  guided 
by  the  general  policy  Statement  oif  the 
Board  of  Directors; 

(21  Reviewing  and  vetting  proposals, 
guided  by  the  general  guidelines  and 
selection  criteria  adopted  by  the  NED 
Board; 

(3)  Coordinating  among  qU  grantees  to 
avoid  duplication  and  to  asnire 
maximum  program  effectiveness; 

(4)  Negotiating  a  grant  agreement 
which  ensures  a  hi^  standard  of 
accountability  on  the  part  of  each 
grantee; 

(5]  Financial  and  programmatic 
monitoring  following  the  approval  and 
negotiation  of  a  grant  and  ongoing  and/ 
or  follow-up  evaluation  of  programs 
prior  to  any  subsequent  funding  of  either 
a  particular  grantee  or  a  specific 
program.  Grantees  will  also  be  expected 
to  monitor  projects,  to  provide  regular 
reports  to  NED  on  the  progress  of 
programs,  and  to  inform  NED  prompdy 
of  any  significant  problems  that  could 
affect  the  successful  implementation  of 
the  project  NED  grantees  will  also 
conduct  their  own  evaluations  of 
programs. 

(6)  As  a  recipient  of  congressionally 
appropriated  frmds,  NED  has  a  special 
responsibility  to 

(i)  Operate  openly, 

(ii)  Provide  relevant  information  on 
programs  and  (^lerations  to  the  public, 
and 

(iii)  Ensure  that  funds  are  spent 
wisely,  efficiendy.  and  in  accordance 
with  cdl  relevant  regulations. 

(c)  Institutes  representing  business, 
labw.  and  the  major  political  parties 
carry  out  programs  M^ch  are  central  to 
NED's  purposes.  As  a  result  of  their 
unique  relationship  to  NED,  institute 
programs  are  an  integral  part  of  NED's 
priorities  and  the  institutes  themselves 
are  "core"  grantees.  As  such,  the 
institutes,  while  subject  to  all  the  normal 
procedures  governing  NED's 
relationships  with  grantees,  will  be 
treated  differendy  in  the  following 
respects: 

(1)  The  institutes  will  have  the 
mandate  to  carry  out  programs  funded 
by  NED  in  their  respective  sectors  of 
business,  labor  and  political  parties. 
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(2)  As  an  integral  part  of  the  process 
of  budgeting  and  setting  program 
priorities,  the  NED  Board  will  target  a 
certain  amount  of  its  annual  resources 
for  institute  programs  in  their  respective 
fields  of  activity. 

(3)  Unlike  its  practice  for  the  majority 
of  its  grantees.  NED  will  fund  significant 
administrative  costs  for  each  of  the  core 
grantees. 

(4)  Institute  staff  will  assume 
responsibility  for  program  development 
and  preparation  of  proposals  for  the 
Board  in  each  field  of  activity  for  which 
it  has  a  special  mandate. 

(5)  NED  will  expect  its  core  grantees 
to  perform  their  monitoring/evaluation 
function  described  in  programmatic 
monitoring  under  Financial  and 
programmatic  monitoring  above  in  a 
manner  thatnrill  minimize  the  need  to 
devote  NED  resources  for  these 
purposes.  (Individual  copies  of  the 
Grants  PoUcy  are  available  from  the 
NED  office.) 

(6)  As  stated  above,  in  awarding 
grants  the  Board  is  guided  by 
established  grant  selection  critieria.  In 
addition  to  evaluating  how  a  program 
fits  within  NED's  overaU  priorities,  the 
Board  considers  factors  sudi  as  the 
urgency  of  a  program,  its  relevance  to 
specific  needs  and  conditions  in  a 
particular  country,  and  the  democratic 
commitment  and  experience  of  the 
applicant.  NED  is  especially  interested 
in  proposals  that  originate  with 
indigenous  democratic  groups.  It  is  also 
interested  in  nonpartisan  programs 
seeking  to  strengthen  democratic  values 
among  all  sectors  of  the  democratic 
political  spectrum. 

(d)  Selection  criteria.  In  determining 
the  relative  merit  of  a  particular 
proposal  NED  considers  whether  the 
grant  application: 

(1)  Proposes  a  program  that  will  make 
a  concrete  contribution  to  assisting 
foreign  individuals  or  groups  who  are 
working  for  democratic  ends  and  who 
need  NED's  assistance. 

(2)  Proposes  a  program,  project  or 
activity  which  is  consistent  with  current 
NED  program  priorities  and  contributes 
to  overall  program  balance  and 
effectiveness. 

(3)  Proposes  an  activity  that  meets  an 
especially  urgent  need. 

(4)  Does  not  overlap  with  what  others 
are  doing  well. 

(5)  Proposes  a  program  that  will 
encourage  an  intellectual  climate  which 
IS  favorable  to  the  growth  of  democratic 
institutions. 

(6)  Proposes  a  program  that  is  not  only 
culturally  or  intellectually  appealing,  but 
will  affect  the  education  and  the 
awareness  of  minorities  and/or  the  less 
priviley^ed  members  of  a  society. 


(7)  Originates  from  an  organization 
within  a  particular  country  representing 
the  group  whose  needs  are  to  be 
addressed. 

(8)  Appears  to  be  well  thought  out, 
avoiding  imprudent  activities  and 
possibilities  for  negative  repercussions. 

(9)  Takes  into  consideration  not  only 
what  objectively  could  be  significant  to 
a  certain  society,  but  how  the  cultural 
traditions  and  values  of  that  society  will 
react  to  the  project. 

(10)  Incorporates  an  analysis  of  the 
problem  of  democracy  in  the  area  in 
question  and  the  method  by  which  the 
proposed  program  will  have  a 
constructive  impact  on  the  problem. 

(11)  Proposes  a  program  that  will 
enhance  our  understanding  of  what 
really  helps  in  aiding  democracy. 

(12)  Creatively  enlists  supports  for 
foreign  democratic  organizations. 

(13)  Encourages  democratic  solutions 
and  peaceful  resolution  of  conflict  in 
situations  otherwise  fraught  with 
violence. 

(14)  Proposes  a  program,  project  or 
activity  that  is  clearly  relevant  to  NED 
program  objectives  and  not  better 
funded  by  other  government  or  private 
organizations.  (Ptoposing  organizations 
will  be  be  referred  to  other  fiinding 
organizations  where  substantial  overlap 
exists.) 

(15)  Proposes  a  program  or  strategy 
that  is  appropriate  to  the  circumstances 
in  the  country  concerned. 

(16)  Proposes  a  program  that  can  be 
expected  to  have  a  multiplier  effect, 
hence  having  an  impact  broader  than 
that  of  the  specific  project  itself;  or 
establishes  a  model  that  could  be 
readily  rephcated  in  other  countries  or 
institutions. 

(17)  Proposes  appropriate,  qualified 
staff  who  have  a  demonstrated  ability  to 
administer  programs  capably  so  as  to 
accomplish  stated  goals  and  objectives. 

(18)  Proposes  an  appropriate  ratio  of 
administrative  to  program  funds. 

(19)  Is  responsive  to  NED  suggestions 
with  regard  to  program  revisions. 

(20)  Proposes  •  realistic  budget  that  is 
consistent  with  NED  perceptions  of 
project  value  and  is  performed  within  a 
stated  and  realistic  time  frame;  and 

(21)  Proposes  a  program  that  has,  as 
one  of  its  principal  aspects,  a  major 
impact  on  the  role  of  women  and/or 
minorities. 

(e)  The  following  guidelines  also 
apply  to  all  projects  funded  by  NED. 

(1)  The  proposing  organization  must 
be  able  to  show  that  it  is  a  responsible, 
credible  organization  or  group  that  has  a 
serious  and  demonstrable  commitment 
to  democratic  values.  (Various  factors 
may  be  considered  in  this  regard: 
recosnized  democratic  orientation; 


established  professional  reputation; 
proven  ability  to  perform;  existence  of 
organization  charter,  board  of  directors, 
regular  audits,  etc.); 

(2)  The  proposing  organization  must 
be  willing  to  comply  with  all  provisions 
of  the  National  Encuwrnent  for 
Democracy  Act  as  well  as  all  provisions 
of  current  and  subsequent  agreements 
between  the  USIA  and  NED; 

(3)  The  proposing  organization  must 
agree  not  to  use  grant  funds  for  the 
purpose  of  educating,  training,  or 
informing  United  States  audiences  of 
any  U.S.  political  party's  policy  or 
practice,  or  candidate  for  office.  (This 
condition  does  not  exclude  making 
grants  or  expenditures  for  the  purpose  of 
educating,  training  or  informing 
audiences  of  other  countries  on  the 
institutions  and  values  of  democracy 
that  may  incidentally  educate,  train,  or 
inform  American  participants); 

(4)  The  proposing  organization  must 
agree  that  no  NED  funds  will  be  used  for 
lobbying  or  propaganda  that  is  directed 
at  influencing  public  policy  decisions  of 
the  government  of  the  United  States  or 
of  any  state  or  locality  thereof; 

(5)  The  proposing  organization  must 
agree  that  there  shall  be  no  expenditure 
of  NED  funds  for  the  purpose  of 
supporting  physical  violence  by 
individuals,  groups  or  governments; 

(6)  The  proposing  organization  may 
not  employ  any  person  engaged  in 
intelligence  activity  on  behalf  of  the 
United  States  government  or  any  other 
government; 

(7)  NED  will  not  normally  reimburse 
grantees  for  expenses  incurred  prior  to 
the  signing  of  a  grant  agreement  with 
NED; 

(8)  Each  grant  made  by  NED  will  be 
an  independent  action  implying  no 
future  commitment  on  NED's  part  to  a 
project  or  program; 

(9)  NED  may,  bom  time  to  time,  fund 
feasibility  studies.  Applications  for 
grants  in  this  category  should  include, 
but  not  be  limited  to,  the  following: 
Scope,  method  and  objective  of  the 
study;  Calendar;  Proposed 
administration  of  the  study;  and 
Detailed  budget.  The  funding  of  a 
feasibility  study  by  NEU  does  not  imply 
support  for  any  project  growing  out  of 
the  study.  It  does,  however,  imply 
interest  by  NED  in  the  area  under  study 
and  a  willingness  to  entertain  a  project 
proposal  growing  out  of  the  study;  and 

(10)  The  proposing  organization  may 
not  use  NED  funds  to  finance  the 
campaigns  of  candidates  for  public 
office. 

(f)  All  proposals  received  by  NED  are 
reviewed  by  the  staff  in  order  to 
determine  their  congruence  with  NED's 
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purposes  as  stated  in  the  organization's 
Articles  of  Incorporation  and  the  NED 
Act. 

(g]  Grant  applications  must  contain 
the  following  information: 

(1)  A  one-page  summary  of  the 
proposed  program: 

(2)  Organizational  background  and 
biographical  information  on  staff  and 
directors  in  the  U.S.  and  abroad: 

(3)  A  complete  project  description, 
including  a  statement  of  objectives,  a 
project  calendar,  and  a  description  of 
anticipated  results: 

[4]  A  statement  describing  how  the 
projert  relates  to  NED's  purposes; 

(5]  A  description  of  the  methods  to  be 
used  to  evaluate  the  project  in  relation 
to  its  objectives; 

(6)  A  detailed  budget,  including  an 
explanation  of  any  counterpart  support 
anticipated  by  the  applicant,  whether 
monetary  or  in-kind,  domestic  or  foreign; 
and 

(7)  The  names  and  addresses  of  all 
other  funding  organizations  to  which  the 
proposal  has  been  submitted  or  will  be 
submitted. 

(h)  After  an  award  determination  has 
been  made  by  the  Board,  NED  enters 
into  a  grant  agreement  with  the 
recipient.  That  agreement  is  made  in 
accordance  with  NED  policy,  the  terms 
of  NED's  grant  agreement  with  USIA, 
and  the  terms  of  the  Act.  and  the  terms 
of  NED's  standard  grant  agreement  as 
they  apply  to  the  specific  project  in 
question.  The  NED  Board  of  Directors 
approved  a  revised  Statement  of 
General  Procedures  and  Guidelines  on 
September  12, 1986.  The  statement 
outlined  above,  is  available  from  the 
NED  office. 

(i)  NED  Staff  welcomes  preliminary 
letters  of  inquiry  prior  to  submission  of  a 
formal  proposal.  Letters  of  inquiry  and 
formal  proposals  should  be  submitted  to: 
Director  of  Program,  National 
Endowment  for  Democracy,  1156 15th 
Street,  NW.,  Suite  304,  Washington,  DC 
20005. 

(FR  Doc.  8&-24883  Filed  11-4-86;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  31  and  602 

[T.0. 8105] 

Time  and  Manner  of  Making  Quarterly 
Payments  of  the  Railroad 
Unemployment  Repayment  Tax 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Temporary  regulations. 

summary:  This  document  provides 
temporary  regulations  relating  to  the 
time  and  manner  of  making  quarterly 
payments  of  the  railroad  unemployment 
repayment  tax.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  The  temporary 
regulations  reflect  amendments  to  the 
Internal  Revenue  Code  of  1954  with 
respect  to  quarterly  payments  of  the 
railroad  unemployment  repayment  tax 
made  by  section  231(b)  of  the  Railroad 
Retirement  Solvency  Act  of  1983,  and 
provide  guidance  with  respect  to  the 
time  and  maimer  of  making  those 
payments.  (Amendments  to  the  railroad 
unemployment  repajmient  tax  made  by 
section  13301  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  do  not  affect  the  rules  in  this 
document.) 

dates:  The  regulations  contained  in  this 
document  are  effective  December  5, 
1986,  and  apply  to  remuneration  paid 
after  June  Sa  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gail  H.  Morse  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.,  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T)  (202-566- 
3297,  not  a  toll-free  call). 

SUPPlfMENTARY  INFORMATION: 

Background 

Railroad  workers,  tmlike  most  other 
occupational  groups  within  the  United 
States,  are  not  covered  by  the  Federal 
Unemployment  Tax  Act  (FUTA). 
Instead,  such  workers  receive 
imemployment  benefits  under  the 
Railroad  Unemployment  Insurance  Act 
(RUIA),  a  separate  program 
administered  by  the  Railroad  Retirement 
Board. 

Railroad  employers  pay  over  to  the 
Railroad  Unemployment  Insurance  Trust 
Fund  contributions  on  the  wages  of  their 
employees  ranging  from  .5  percent  to  8 
percent  (the  specific  percentage  for  a 
calendar  year  depends  upon  the 
financial  condition  of  the  railroad 
unemployment  insurance  account  on  the 
preceding  September  30).  See  20  CFR 
Part  345,  relating  to  employers' 
contributions  and  contribution  reports 
under  the  Railroad  Uemployment 
Insurance  Act.  Unlike  the  FUTA  system, 
there  are  no  individual  employer 
experience  ratings  under  RUIA.  Rather, 
one  experience  rating  is  determined  for 
the  railroad  industry  as  a  whole  and 
imposed  on  all  employers. 


When  contributions  are  insufficient  to 
pay  railroad  unemployment  benefits,  the 
program  can  borrow  from  the  railroad 
retirement  account  and  repay  when  the 
Railroad  Unemployment  Insurance  Trust 
Fund  has  more  cash  than  is  needed  to 
pay  benefits.  For  21  of  the  last  26  years 
the  unemployment  fund  has  had  to 
borrow  firam  the  retirement  system.  In 
recent  years  such  borrowing  has 
increased  and  has  been  coupled  with 
non-repayment  of  the  borrowed  funds.  A 
crisis  arose  in  the  railroad  industry  with 
respect  to  the  railroad  retirement  and 
imemployment  compensation  systems  in 
1982— by  1983  a  shortfall  in  the 
retirement  fund  was  expected  due  to  the 
decline  in  rail  employment  relative  to 
the  number  of  retired  railroad 
employees  (resulting  in  an  excess  of 
benefit  payments  over  contributions  to 
the  system)  and  increased  borrowing  by 
the  unemployment  system  coupled  with 
non-repayment  of  the  borrowed  funds. 
The  expected  shortfall  caused  Congress 
to  act  to  insure  the  solvency  of  both  the 
railroad  retirement  and  the  railroad 
unemployment  accounts.  The  Railroad 
Retirement  Solvency  Act  of  1983  (the 
Act)  (Pub.  L  9B-76. 97  Stat  426)  was 
intended  to  improve  the  financial  status 
of  both  the  railroad  retirement  and 
unemployment  systems  and  to  increase 
the  likelihood  that  both  systems  would 
be  able  to  meet  their  continuing  benefit 
obligations. 

In  addition  to  provisions  with  respect 
to  the  retirement  system  and 
administration  of  the  railroad 
imemployment  system,  the  Act  sought  to 
provide  for  the  repayment  of  funds 
borrowed  by  the  railroad  imemployment 
system  which  had  not  been  repaid. 
Chapter  23A.  added  to  the  Internal 
Revenue  Code  of  1954  by  section  231  of 
the  Act  provides  for  the  imposition  of 
the  railroad  unemployment  repayment 
tax.  This  tax  is  an  excise  tax  on  railroad 
employers  (a  term  defined  in  the  Act  by 
reference  to  section  1  of  the  Railroad 
Unemployment  Insurance  Act]  with 
respect  to  having  individuals  in  their 
employ  as  well  as  a  tax  on  the  income  of 
employee  representatives.  The  tax  is 
effective  for  remuneration  paid  after 
June  30, 1986,  and,  as  amended  by 
section  13301  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L  99-272, 100  Stat  325),  is 
equal  to  the  appUcable  percentage  of 
total  rail  wages  for  a  particular  taxable 
period.  The  applicable  percentage,  equal 
to  the  sum  of  the  basic  rate  plus  the 
surtax  rate,  will  vary  for  each  taxable 
period.  The  basic  rate  is  applicable  to 
taxable  periods  beginning  after  ]une  30, 
1986,  and  before  October  1, 1990.  (This 
rate  will  terminate  at  an  earlier  date  if 
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loans  made  to  the  railroad 
unemployment  fimd  before  October  1. 
1985.  are  repaid  before  October  1. 1990). 
The  surtax  rate  is  efliBctive  for  any 
taxable  period  beginnmg  after 
September  30, 1988,  where,  as  of 
September  30  of  the  ineceding  taxable 
year,  there  is  an  outstanding  balance  of 
transfers  (or  unpaid  interest  thereon], 
made  after  September  30. 1985.  to  the 
railroad  unemployment  insurance 
account  under  section  10(d)  of  the 
Railroad  Unemployment  Insurance  Act. 

Section  6157  provides  that  the 
payment  of  the  railroad  unemployment 
repajrment  tax  will  be  on  a  quarterly 
basis  in  such  maimer  and  at  such  time 
as  regulations  prescribed  by  the 
Secretary  may  provide. 

The  temporary  regulations  found  in 
this  document  provide  the  time  and 
manner  of  making  quarterly  payments  of 
the  railroad  unemployment  repayment 
tax. 

Explanation  of  Provisions 

The  temporary  regulations  reflect 
amendments  to  the  Employment  Tax 
Regulations  under  sections  8011, 8071. 
6157,  and  6302  of  the  Intwnal  Revenue 
Code  with  respect  to  the  requirement 
that  there  be  quarterly  payments  of  the 
railroad  unemployment  repayment  tax. 

Section  31.6011(a)-3AT  (a)  provides 
that  rail  employers  shall  make  an 
annual  return  of  the  railioed 
unemployment  repayment  tax  imposed 
by  section  3321  on  Form  CT-1  (currently 
used  for  returns  of  railroad  retirement 
tax).  The  Form  CT-1  will  thus  provide 
for  both  the  return  of  railroad  retirement 
tax  and  the  return  of  railroad 
unemployment  repayment  tax.  The 
return  is  to  be  made  for  each  taxable 
period  (as  defined  in  section  3322)  in 
which  the  tax  is  imposed  beginning  with 
the  period  which  Goauuaacea  on  Inly  1. 
1986.  Section  31.6011(a)-3AT(b)  provides 
that  employee  reiu^sentatives  (as 
generally  defined  in  section  3323(d)) 
shall  make  a  quarterly  return  of  the 
railroad  unemployment  repayment  tax 
on  Form  CT-2  (currently  used  for 
returns  of  raibt)ad  retirement  tax).  The 
Form  CT-2  will  thus  provide  for  both  the 
return  of  railroad  retirement  tax  and  the 
return  of  railroad  unemployment 
repayment  tax  The  report  is  to  be  made 
for  each  calendar  quarter  of  a  taxable 
period  in  which  the  tax  is  imposed 
beginning  with  the  period  which 
commences  on  July  1. 198a 

Section  31.6071(a)-lT  provides  rules 
regarding  the  time  for  filing  Forms  CT-1 
and  CT-2.  Section  31.e071(a)-lT(a) 
provides  that  Forms  CT-1  and  CT-2  are 
to  be  filed  on  or  before  the  last  day  of 
the  second  calendar  month  following  the 
period  for  which  return  is  made  (the 


same  due  date  applicable  to  such 
returns  filed  in  connection  with  railroad 
retirement  taxes). 

Section  31.6302(c)-2AT  sets  forth  the 
rules  governing  the  computation  and 
payment  by  rail  employers  of  the 
railroad  unemployment  repayment  tax 
on  a  quarteriy  basis  and  provides  for  the 
deposit  of  the  tax  so  computed  with  a 
Federal  Reserve  Bank  or  an  authorized 
financial  institution.  The  deposits  are  to 
be  made  by  the  last  day  of  the  first 
calendar  month  following  the  dose  of 
each  of  the  fu^t  three  calendar  quarters 
of  a  taxable  period.  However,  no  deposit 
is  required  with  respect  to  any  of  the 
first  three  calendar  quarters  if  the  tax 
computed  for  the  quarter  plus  unpaid 
amounts  for  prior  quarters  during  the 
taxable  period  is  $100  or  less.  No 
deposit  of  the  railioad  unemployment 
repayment  tax  is  required  for  the  last 
calendar  quarter  in  any  taxable  period 
unless  the  amount  of  such  tax  reportable 
on  Form  CT-1  exceeds  by  more  tfian 
$100  the  sum  of  the  amounts  deposited 
In  the  preceding  three  calendar  quarters. 
In  cases  where  the  reportable  raiht)ad 
unemployment  retirement  tax  exceeds 
by  more  than  $100  the  sum  of  the 
amounts  deposited  in  the  preceding 
three  calendar  quarters.  {  31.6302(c}- 
2AT(b)(3)  requires  that  the  balance  due 
be  deposited  with  a  Federal  Reserve 
bank  or  with  an  authorized  fmancial 
institution  by  the  last  day  of  the  first 
calendar  month  following  the  taxable 
period  for  which  the  return  is  being 
filed.  Where  the  raih-oad  unemployment 
repayment  tax  reportable  on  Form  CT-1 
does  not  exceed  by  more  than  $100  the 
sum  of  the  amounts  deposited  in  the 
preceding  three  calendar  quarters,  that 
amount  is  to  be  remitted  with  Form  CT- 
1.  The  preprinted  Federal  Tax  Deposit 
coupon  (Form  8109)  is  the  form 
prescribed  for  maldng  the  deposits  of 
the  railroad  unemployment  repayment 
tax.  Section  31.6302(c)-2AT(b)(l)(u) 
requires  that  certain  rail  employers 
make  their  quarterly  deposits  of  the 
railroad  unemployment  repayment  tax 
by  wire  transfer  to  the  Treasury.  The 
wire  payments  will  be  credited  to  ^ 
rail  employers'  CT-1  account  in  the     • 
same  manner  as  railroad  retirement 
wire  transfers.  The  wire  deposit  of  the 
railroad  unemployment  repayment  tax 
may  not  be  made  in  the  same  wire 
deposit  as  any  other  tax. 

Regulatory  Flexibility  Act;  Executive 
Order  12291;  Paperworic  Reduction  Act 
of  1980 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Moreover,  the 
Internal  Revenue  Service  has  concluded 
that  the  regulations  herein  will  not  have 


a  significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule.  Ilie 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that «  Regulatory 
Impact  Analysis  is  therefore  not 
required.  The  reporting  requirements 
added  by  this  document  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980.  The  reporting 
requirements  have  been  approved  by 
OMB.  * 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Gail  H.  Morse 
of  the  Legislation  and  Regulations 
Division  of  die  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  die 
Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  die  regidations  both  on 
matters  of  substance  and  style. 

List  of  Subjects 

2eCFRPart31  I 

Employment  taxes.  Income  taxes, 
Lotteries,  Railroad  retirement.  Social 
security.  Unemployment  tax, 
Withholding. 

26  CFR  Part  602  j 

Reporting  and  recordke 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 


keeping 


Accordingly,  26  CFR  Part  31  and  Part 
602  are  amended  as  follows: 

PART  SI-EMPLOYMBNT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  for  Part  31 
is  amended  by  adding  the  following 
citation: 

Authority:  28  U.S.C.  7808.  *  *  *  Section 
31.eoil(a)-3AT  is  also  isssed  under  tlie 
authority  of  26  U.S.C.  eoiu  \  31.e071(a)-lT  is 
also  issued  under  the  autlvnty  of  26  U5.C. 
6071;  S  31.6157-lT  is  also  issued  under  28 
U.S.C.  8157(d);  and  S  31.83D2(c)-2AT  is  also 
issued  under  28  U.S.C.  6302. 

Par.  2.  A  new  9  31.6011(a)-3AT  is 
added  immediately  following  existing 
§  31.6011(a)-3  to  read  ae  follows: 

S  31.601 1(a)-3AT    Return*  of  ttM  railroMi 
unemployment  repayment  tax  (temporary). 

(a)  Requirement— {!)  Employers. 
Every  rail  employer  (as  defined  in 
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section  3323(a]  and  section  1  of  the 
Railroad  Unemployment  Insurance  Act) 
shall  make  a  return  of  the  tax  imposed 
by  section  3321(a)  (relating  to  the 
railroad  unemployment  repayment  tax) 
for  each  taxable  period  (as  defined  in 
section  3322(a)]  with  respect  to  the  total 
rail  wages  (as  defmed  in  section  3323(b]) 
paid  by  the  rail  employer  during  the 
taxable  period.  Form  CT-1  is  the  form 
prescribed  for  use  in  making  the  return. 
One  original  and  a  duplicate  of  each 
return  on  Form  CT-1  shall  be  filed  with 
the  director  of  the  service  center  as 
designated  in  the  instructions  to  Form 
CT-1.  Rail  wages  taxable  under  section 
3321(a)  shall  be  reported  in  the  return 
required  under  this  section  for  the  return 
period  in  which  they  are  actually  paid 
unless  they  were  constructively  paid  in 
a  prior  return  period,  in  which  case  such 
wages  shall  be  reported  only  in  the 
return  for  such  prior  period. 

(2)  Employee  representatives.  Each 
employee  representative  (as  defined  in 
section  3323(d)(2)  and  section  1  of  the 
Railroad  Unemployment  Insurance  Act) 
shall  make  a  return  of  the  tax  imposed 
by  section  3321(b)  on  the  rail  wages  paid 
to  him  (as  determined  under  section 
3321(b)(2))  during  each  calendar  quarter 
within  a  taxable  period.  Form  CT-2  is 
the  form  prescribed  for  use  in  making 
the  return.  One  original  and  a  duplicate 
of  each  return  on  Form  CT-2  shall  be 
filed  with  the  director  of  the  service 
center  as  designated  in  the  instructions 
to  Form  CT-2.  Rail  wages  taxable  under 
section  3321(b]  shall  be  reported  in  the 
return  required  under  this  section  for  the 
return  period  in  which  they  are  actually 
paid  unless  they  were  constructively 
paid  in  a  prior  return  period,  in  which 
case  such  wages  shall  be  reported  only 
in  the  return  for  such  prior  period. 

(b)  Time  and  place  for  filing  returns. 
For  provisions  relating  to  the  time  and 
place  for  filing  returns,  see  9  31.6071(a)- 
IT  and  §  31.6091-1,  respectively. 

Far.  3.  A  new  {  31.6071(a)-lT  is  added 
immediately  following  existing 
i  31.6071(aj-l  to  read  as  follows: 

9  31.6071(a>-1T    Tim*  f or  fUing  ratums  wMi 
respect  to  Mm  railroad  unamployinMit 
repayment  tax  (temporary). 

(a)  In  general.  Each  return  of  the  taxes 
imposed  under  section  3321  (a)  and  (b) 
required  to  be  made  tmder  9  31.6011(a)- 
3AT  shall  be  filed  on  or  before  the  last 
day  of  the  second  calendar  month 
following  the  period  for  which  it  is 
made. 

(b)  Last  day  for  filing.  For  provisions 
relating  to  the  time  for  fiUng  a  return 
when  the  prescribed  due  date  falls  on 
Saturday,  Sunday,  or  a  legal  holiday,  see 
the  provisions  of  9  301.7503-1  of  this 


chapter  (Regulations  on  Procedure  and 
Administration). 

(c)  Late  filing.  For  additions  to  the  tax 
in  the  case  of  failure  to  file  a  return 
within  the  prescribed  time,  see  the 
provisions  of  9  301.6651-1  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

Par.  4.  Section  31.6157-lT  is  added 
immediately  following  existing 
9  31.6157-1  to  read  as  follows: 

9  31.6157-lT    Cross  refereitce  (temporary). 

For  provisions  relating  to  the  time  and 
manner  of  depositing  the  railroad 
unemployment  repayment  tax  imposed 
by  section  3321(a),  see  9  31.e302(c}-2AT. 

Par.  5.  A  new  9  31.6302(c)-2AT  is 
added  immediately  following  existing 
9  31.6302(c)-2  to  read  as  follows: 

9  31.6302(c)-2AT    Use  of  Government 
depositaries  In  connection  wWi  tlie  railroad 
unemptoyment  repayment  tax  (temporary). 

(a)  Effective  date.  The  provisions  of 
this  section  apply  with  respect  to  the  tax 
imposed  by  section  3321  (a)  on  rail 
employers  (as  defined  in  section  3323(a)) 
on  wages  paid  on  or  after  July  1. 1986. 
during  a  taxable  period. 

(b)  Requirement — (1)  Rail 
employers — (i)  In  general.  Except  as 
provided  in  this  section,  every  rail 
employer  who  is  required  by  section 
6157(d)  to  compute  the  tax  imposed  by 
section  3321(a)  on  a  quarterly  basis  shall 
deposit  the  amoimt  of  the  tax  so 
computed  with  respect  to  a  calendar 
quarter  (other  than  the  fourth  qufuier  of 
a  calendar  year)  with  a  Federal  Reserve 
bank  or  widi  an  authorized  financial 
institution  on  or  before  the  last  day  of 
the  first  calendar  month  following  the 
close  of  the  calendar  quarter. 

(ii)  Special  rule  for  certain  rail 
employers.  If,  for  the  calendar  year  prior 
to  the  calendar  year  immediately 
preceding  the  current  calendar  year,  the 
aggregate  amount  of  taxes  imposed 
tmder  sections  3202  and  3221  of  the 
Code  (relating  to  the  railroad  retirement 
tax]  with  respect  to  an  employer 
equaled  or  exceeded  $1,000,000,  such 
employer  shall  (except  as  provided 
below)  deposit  his  undeposited  railroad 
unemployment  repayment  tax  imposed 
by  section  3321(a)  with  respect  to  the 
current  calendar  year  at  the  time  such 
tax  would  otherwise  be  required  to  be 
deposited  under  this  section  in  the 
manner  set  forth  in  Revenue  Procedure 
83-90, 1983-2  C.B.  615  (relating  to 
transfers  by  wire  to  the  Treasury).  The 
funds  transfer  message  described  in 
Revenue  Procedure  83-90  (with  respect 
to  the  railroad  retirement  tax]  shall  be 
completed  in  the  same  manner  as  is 
prescribed  in  that  Revenue  Procedure, 
except  that  the  amount  required  by  item 


12(f)  shall  be  the  amount  of  the  railroad 
unemployment  repayment  tax  (to  be 
labeled  as  such  by  the  rail  employer). 
Item  12(g)  is  to  be  disregarded  with 
respect  to  the  use  of  the  Revenue 
Procedure  for  deposits  of  the  railroad 
unemployment  repaymeht  tax.  A  wire 
transfer  required  to  be  made  by  a  rail 
employer  with  respect  to  the  railroad 
unemployment  repayment  tax  shall  be 
made  separately  from  any  wire  transfer 
required  to  l>e  made  with  respect  to  any 
other  tax. 

(2)  Special  rule  where  accumulated 
amount  does  not  exceed  $100.  The 
provisions  of  paragraph  (b)(1)  of  this 
section  shall  not  apply  with  respect  to 
any  calendar  quarter  if  the  amount  of 
tax  imposed  by  section  3321(a)  for  such 
calendar  quarter  as  computed  under 
section  6157,  plus  unpaid  amounts  for 
prior  calendar  quarters  within  the 
taxable  period,  does  not  exceed  $100. 

(3)  Requirement  for  deposit  in  lieu  of 
payment  with  return.  If  the  amount  of 
the  tax  reportable  on  a  return  of  tax  on 
Form  CT-1  for  a  taxable  period  (as 
defined  in  section  3322(a))  exceeds  by 
more  than  $100  the  sum  of  the  amounts 
deposited  pursuant  to  paragraph  (b)(1) 
of  this  section  for  such  taxable  period, 
the  rail  employer  shall,  on  or  before  the 
last  day  of  the  first  calendar  month 
following  the  period,  deposit  the  balance 
of  the  tax  due  with  a  Federal  Reserve 
bank  or  with  an  authorized  financial 
institution. 

(4)  Special  rule  for  third  calendar 
quarter  of  1986.  Notwithstanding 
paragraph  (b](l)(i)  of  this  section,  every 
rail  employer  required  by  section 
6157(d]  to  compute  the  tax  imposed  by 
section  3321(a)  for  the  third  calendar 
quarter  of  1986  shall  deposit  the  tax  so 
computed  on  or  before  December  15, 
1986,  in  the  manner  provided  by  this 
section. 

(c)  Depositary  forms.  The  provisions 
of  paragraphs  (b)  and  (c)  of  9  31.6302(c)- 
2,  relating  to  depositary  forms,  are 
incorporated  in  this  9  31.6302(c}-2A  by 
reference. 

PART  602— OMB  COHTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

$602,101    (Amended] 

Par.  7.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table:  "9  31.6011(8)-3AT  *  *  *  1545- 
0955,  "9  31.6071(a)-lT  *  *  *  1545-0955 
"9  31.6157-lT  •  *  *  1545-0955  and 
"9  31.6302(c]-2AT  *  *  *  1545-0955." 
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Thera  li  •  need  fiw  teaaadiate 
guidance  with  leapecl  to  dM  pMniaions 
contained  in  thia  Trcaaivjr  dtcWen.  For 
this  reaaoo,  it  is  found  Wpneticabl*  to 
issue  it  with  netica  and  pMks  pncedure 
under  subsectien  (b)  of  aactitii  553  of 
tide  5  of  the  United  Stela*  Coda  or 
subject  to  the  rffective  date  liontetioa  of 
subsection  (d)  of  that  section. 
PXCaatM. 
Acting  Coauniationmr  afbttgntatRammie, 

Approved:  October  28,  ises. 
l-RogarMantz. 
Assistant  Secretary  of  the  Treasury. 

[FK  Doc  86-24883  Filed  le-Sl^H;  1:28  pra] 


POSTAL  SERVICE 
39  CFR  Part  776 

Organizational  Changes;  FkMdpfarin 
Management  and  Protection  of 
Wotlanda 

aqowy:  Postal  Service. 
ACTKNCRnalrule. 


WMMARv:  The  purpose  o(  this  document 
is  to  reflect  in  the  postal  procedures  on 
floodidain  management  and  protection 
of  wetlands  certain  rhangnn  in  the 
organizational  structure  (tf  the  real 
estate  and  buildings  fonctioD  of  the 
Postal  Service  at  Headquarters  and  the 
field. 

EFKC I IVK  DATfi  November  5. 1986. 
Fon  RMTHBi  MPomuTiott  contact: 
Frank  R.  Rowan.  (202)  28»-^124. 
SUPPLEMENTAHVI 


List  of  Sub{ecto  in  W  CFR  Part  77B 

Environmental  hnpact  statements, 
Flood  plains.  Postal  Service. 

Accordin^y.  Part  778  of  39  CFR  is 
amended  as  follows: 

PART  776— FLOODPLAIH 
MANAGEMENT  AND  PROTECTION  OF 
WETLANDS  PROCEDURES 

1.  The  authority  citation  for  Part  776 
continues  to  read  as  follows: 

AutlMtity:  39  US.d  401. 
9776.2    [Amandad] 

2.  In  5  776.2,  strike  out  "Real  Estate 
and  Buildings"  and  faisert  "Facilities"  in 
lieu  thereof. 

9776.5    [Amandad] 

3.  In  8  776.5.  in  paragraphs  (g)  and  (h), 
stiike  out  "HQ  Director.  Office  of 
Program  Manning.  RE&B  Department" 
and  insert  "Facihties  Service  Center 
Director"  in  lieu  tiiereof;  in  paragraph 
(i),  strike  out  "Regional  Director,  REftB 


Department"  and  insert  "Facilities 
Service  Center  Director"  in  Uea  thereof; 
in  paragraph  (f),  Aie  introductory  text  is 
revised  to  read  as  follows: 

ff)  ReevaluatioD.  If,  after 
consideration  <A  tie  ^te  Planning 
Report.  Environmental  Assessment  and 
preliminary  Economic  Analysis  Report, 
the  determination  is  that  there  appears 
to  be  no  practicaMe  alternative  to 
locating  in  a  floodplain  or  wetiaod,  a 
final  reevaluation  of  alternatives  must 
be  conducted.  The  Facilities  Service 
Center  Director  is  responsible  for  this 
reevahiation.  To  fccilitate  this 
reevaluation,  the  following  data  must  be 
submitted  to  the  Facilities  Service 
Center  Director 
*        *        •        •        • 

Frad  EggiMtoQ, 

Assistant  General  Cbunsel,  Legislative 
Division. 

[FR  Doc.  88-24091  FBed  11-4-86;  8:45  am] 
aiujNa  CODE  77io>ia-ii 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-158;  RM-5245] 

Radio  Broedcaetlhg  Sendcee: 
Boonvllle,NY 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  substitutes 
Chaimel  267A  for  Channel  2a8A  at 
Boonville,  New  York,  at  the  request  of 
Oswego-Jefferson  Broadcasting 
Corporation.  The  aubstihition  of 
channels  could  permit  Station  WSCP- 
FM.  Pulaski,  New  York  to  change 
transmitter  site  and  operate  with 
maximum  Class  A  facilities.  The 
applicants  for  Channel  268A  at 
Boonville,  the  Atwood  Broadcasting 
Corp.  and  ]  &  S  Broadcasting  will  be 
allowed  to  amend  their  applications  to 
specify  the  new  channel  without  loss  of 
filing  protection.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVI  date:  December  1, 1986. 
FOB  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPICMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  Na  86-158. 
adopted  September  30, 1986,  and 
released  October  23, 1986.  The  full  text 
of  this  C(»nmission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Dockets  Branch  (Ro(»n  23(^,  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Cooumssion's 
copy  contractors.  International 
Transcription  Service;  (202)  857-3800, 
2100  M  Stnti,  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  SuhjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-CAMENDEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1S4.  303. 

973.202    [Amandad] 

2.  In  1 73.a02(b),  the  table  of 
allotments  is  amended,  under  New  Yoric. 
by  revising  Channel  2B8A  to  287A  for 
Boonville. 

Federal  Communicationa  Commission. 

OiarieaSchott 

Chief.  Policy  and  Rules  Oivaion,  Mass  Media 
Bureau. 

[FR  Doc.  86-24947  Filed  11-4-86;  8:45  am) 
aiLUNG  COOK  •7ia-oi-a 


47  CFR  Part  73 

[MM  Docket  No.  85-260;  RM-4955] 

Services! 


Television  Bi 
Eldon,MO 


'roadcastbig  i 


agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  This  docmnent  allots  Channel 
270A  io  Eldon.  Missouri,  as  that 
community's  second  FM  broadcast 
service,  in  reqjonse  to  a  petition  filed  by 
Roy  D.  Williford.  Witi>  this  action,  tlria 
proceeding  ia  terminatad. 

EFFECTIVE  DATE:  Deceipber  1. 1986. 

FOR  FURTHER  INFORMAYION  CONTACT: 

Kathleen  Scheuerle  [202]  &34-«530,  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  Thi«  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  85-260. 
adopted  October  3. 1988.  and  released 
October  23. 1986.  The  fhll  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  PCC  Dockets 
Branch  (Room  230).  19t9  M  Sti«et.  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purdiased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Bb«et,  NW..  Suite 
140.  Washington.  DC  26037. 
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List  of  Sufa()act8  in  47  CFR  Rait  73 

Television  Broukasting. 

PART  73-^AMENOEI^ 

1.  The  autiiority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (AmaiMtod] 

2.  hi  §  73.202(b),  flie  taftjle  of 
allotments  is  amended  under  the  entry 
of  Eldon,  Missouri,  to  add  Channel 
270A. 

Federal  Communications  CommiBsion. 

CharlM  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  86-24046  Filed  10-31-86;  a-45  amj 

BIUJNO«OIIC  via-M-« 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1135  and  1312 
[Ex  Parte  «a  290  (SvMto.  ^ 

RaHfoad  Coat  nacovry  Pimpitiuwi; 
Correction 

agency:  Interstate  Commerce 

Commission. 

ACnOM:  Final  rule;  correction. 

summary:  At  51  ¥R  37095,  Octofber  17, 
1986,  the  Coramissian  modified  its  rules 
governing  railroad  cost  recovery 
procedures  by  requiring  rajbtmds  to 
adjust  their  cost  recovery  tariSs  to  take 
into  account  decKnes  in  Ute  rail  -cost 
adjustm^it  factor.  That  notice  contained 
an  omission  of  language,  whidi  this 
notice  corrects. 

FOR  RIRTNER  INFORMATION  CONTACT: 

Craig  M.  Keats  (202]  Z75-7BQ2. 

SUPPtEMEMTARY  IMFOIMMmOM;  In  the 

rules  appearing  at  51  FR  X^OSfi. 
paragraph  (k](3}  ol  {  1^2:17  ia  ccrrecUy 
added  to  read  as  follews: 

PART  1312— ECORRECTED] 

S  1312.17    AmeminMnts. 

***** 

(k)*  *  • 

(3)  All  cost  recovery  taii&s  filed  with 
the  Commission  shall  state  that  they  are 
being  in  conformity  with  the  rules  in  49 
CFR  1135.1  aod  1312J.7.andahaQ  be 
amended  under  the  same  timetable 
applicable  to  coat  xeoovery  rate 
increases,  to  rellect  dedines  in  the  coat 
index.  Any  declioes  ia  flbe  index  below 
the  level  in  eOect  onOeoember  31, 1985, 
will  be  addressed  by  poa^aing 
authorizations  for  future  cost  recoveiy 
rate  increases  pursuant  to  a  "banking" 


procedure  ilescribed  moie  luUy  in  Ek 
Parte  No.  290  (Sub-na  2),  Railroad  Cost 
Recovery  ProceduPBS,  served  October 
17,1986. 

*        •        *        •        • 

Norataft.MaGH. 

Secretary. 

[FR  Doc.  86-24881  Fikd  11-4-86;  a-45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphoric 
AdmMstnitton 

50  CFR  Part  216 
[Deetat  Mo.  «0?a-«2O21 

Taking  and  ImporUnq  af  Maitno 
Mai— laii,  Cinaiigoncy  Iwtarlm  Rote  and 
RequsBt  lor  CMnmonts 

AGENCY:  National  Marine  Fisheries 
Service  (Nile's).  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule  and 
request  for  ccunment. 

summary:  NOAA  issues  &is  «mergeBcy 
interim  rule  to  amend  the  imptH^ation 
requirements  for  y^«wfin  and  bigeye 
tuna  which  are  effective  after 'die  U.S. 
tuna  fishermen  are  prohibited  from 
setting  'Sieir  nets  around  porpoise.  T%is 
nde  is  intended  to  modify  And  i^eaify  an 
Interim  Rule  pubH^ied  on  Septeiriber  16, 
1986. 

EHKCllVE  VATK  November  4, 1986. 
Comments  must  be  received  on  or 
before  Norember  28, 1906. 
ADDRESS:  Comments  may  be  mailed  to 
the  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service,  NOAA,  Department  of 
Commerce,  Washington,  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.C.  FuIleEtoB,  Duector,  Sfrathweat 
Region.  NMFS.  (213]  514^196.  or  Robert 
B.  Brumsted.  Acting  Birectoc.  Office  of 
Protected  ^ecies  and  HaLital 
ConswvaGon.  NMFS,  1202)  673-i5350. 
SUPPLEMENXARVMfSORMAXiON:  The 

NMFSisaaed  an  interim  rule  on 
September  16. 1986  <(51  HI  32786),  which 
amended  50  CFK  216^4  to  better  cnfsrce 
the  quota  on  iocideatal  piaipaiAe 
mortality.  That  amendmei^  imposed 
restrictioBt  on  United  States  tuna 
fishermen  landing  yeUow&i  and  big^e 
tuna  fEom  the  eastern  tBofucal  Aacific 
Ocean,  it  also  requiiBd  that  «iy 
yellowfin  or  bigeye  tuna  aKeoed  lor 
importation  into  the  U.S.  must  not  have 
been  caught  in  a  maDaer  pcoBcribed  to 
U.S.  tuna  fishermen,  in  this  case,  that 
would  mean  the  imported  tuna  mast  be 
demenatrated  not  to  have  been  cao^t  in 
association  with  porpoise  during  the 


period  the  US.  fleet  is  prohibited  fatn 
setting  on  porpoise.  For  tuna  t»m^  tn 
fishing  trips  that  esded  bdore  the 
closure  date  and  o&red  ferimpert  after 
the  closure  tbte,  the  interim  rule 
required  (50  Part  Z16.a4(e)(9)(iv)fB))  that 
the  import  documentatian  innkirtp  the 
date  those  lots  weie  placed  an  a  beaded 
warehouse.  US.  companies  ^mi.  impart 
tuna  have  raised  oonoems  that  the  \Bsh. 
of  bonded  warehaoaes.  Bspeciidiy  ones 
equipped  ior  cold  alarage,  in  most  of  flie 
exporting  nations  weald  imnecesaarily 
restrict  some  imports,  as  anwld  driays 
inherent  in  union  ding  tuna  isaa  vessds 
immedisFtely  prior  to  the  x:lo8Bre. 

This  amendment  expands  the  range  of 
acceptable  methods  of  documenting  'Aat 
the  imported  tuna  was  cau^t  on  a 
fishing  trip  that  ended  brfore  the 
poipoise  closure.  The  NMFS  will  accept 
a  declaration  by  a  responsible 
government  official  that  the  tuna  offered 
for  impart  came  from  a  vessel  that  was 
in  port  waiting  to  unload  or  that  the  tuna 
was  aboard  a  common  carrier  on  fhe 
effective  date  of  fhe  closure.  In  either  of 
these  cases  the  intent  of  the  interim  rule 
is  met. 

This  change  requres  that  paragraph 
(e§(9Ki)  be  tevised  to  jncogaiae  that  ttma 
on  a  common  carrier  or  xxa  board  a 
fishing  vessel  in  port  waiting  to  unload 
on  the  date  of  the  closure  is  acceptable 
for  importation.  Also  the  tnstnictions  for 
preparing  flie  official  dedaration  are 
modified  in  paragraph  (e)(ft)|iv]  to 
reflect  this  i 


U.S.  flag  vessels  of  400  short  tons 
carrying  capacity  or  less  are  exempt 
from  the  yellowfin  and  bigeye  tusa 
restrictions  because  vessels  of  tlas  size 
class  nonntdly  are  incapable  of  fishing 
on  porpoise.  This  amendment  extends 
similar  exemption  to  foreign-flag  vessels 
of  400  short  tons  or  less  and  die  tana 
from  which  is  imported  into  the  United 
States.  ParagE^ih  leKS)(iv]  is  revised  by 
adding  a  new  subparagraph  (E)  to  reflect 
this  change. 

ClassificatioB 

The  NMFS  has  determined  that  this 
rule  will  result  in  no  significant  impacts 
on  the  environment  other  than  those 
already  discusaad  ia  the  final 
environmental  impact  statement  (EIS] 
on  Proposed  Amendments  to  the 
Regulations  Goveraung  the  Taking  of 
Marine  Mammals  Associated  wi^  Tuna 
Purse  Seiiuag  Opecatiens,  published  in 
December  1985,  and  the  enviionmental 
assessment  on  yelloavfin  ttma 
importation  selBaaed  ia  August  1986. 
There&re,  this  action  does  not  require 
the  prepapation  of  additional 
documentation.  Copies  of  these 
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documents  may  be  obtained  by  writing 
to  NMFS  (see  address). 

This  emergency  interim  rule  is  exempt 
from  the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(aKl)  of  that  Order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  Order. 

The  porpoise  quota  was  reached  on 
October  21. 1986.  In  order  to  allow 
prompt  importation  of  tima  taken  before 
the  closure  these  regulations  must  go 
into  effect  immediately.  Therefore, 
NMFS  finds  that  it  is  impracticable  and 
contrary  to  the  pubhc  interest  to  provide 
notice  and  an  opportunity  to  comment 
on  or  to  delay  for  30  days  the  effective 
date  of  these  regulations  under  the 
provisions  of  section  553{b)(B)  and  (d)  of 
the  Administrative  Procedure  Act. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule.  As  an  emergency 
rule  issued  under  S  U.S.C.  553(b)(B),  it  is 
not  required  by  section  553  to  be 
published  as  a  proposed  rule  with 
opportunity  for  public  comment.  In 
addition,  no  other  law  requires  such 
publication. 

This  rule  does  not  contain  collections 
of  information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Marine  mammals. 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Dated:  October  31. 1986. 
Caimen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resources  Management.  National  Marine 
Fisheries  Service. 

PART216-[AMENDEO] 

For  the  reasons  set  out  in  the 
preamble,  50  CTR  Part  216  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  216 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

S  216.24    [Anwrnted] 

2.  In  5  216.24.  paragraph  (e)(9)  is 
revised  to  read  as  follows: 

(e)  *  •  • 

(9)(i)  Restr/ctiona  on  yellowfin  and 
bigeye  tuna  imports.  No  yellowfin  or 
bigeye  tuna  harvested  by  a  purse  seine 
vessel  fishing  on  porpoise  in  the  eastern 
tropical  Pacific  Ocean  (the  "ETP") 
during  the  period  that  such  fishing  is 
prohibited  for  vessels  of  the  United 
States  under  9  216.24{a)(4)(i)  in  1986. 
may  be  imported  into  the  United  States. 


Any  tuna  harvested  in  the  ETP  before 
the  closure  date  must  be  placed  in  a 
bonded  warehouse,  aboard  a  common 
carrier,  or  aboard  a  vessel  in  port 
awaiting  to  unload  before  the  closure 
date  in  order  to  be  imported  into  the 
United  States  after  the  closure  date. 

(ii)  Definitions  for  purposes  of 
§  216.24(e)(9).  (A)  "Closure  date"  means 
the  date  on  which  the  allowable  quota 
on  incidental  mortality  permitted  under 
the  general  permit  will  be  reached  as 
announced  under  the  provisions  of 
5  216.24(d)(2)(i)(B}. 

(B)  "Closurt  period"  means  a  period 
beginning  on  the  closure  date  and 
ending  on  December  31, 1986,  during 
which  United  States  purse  seine  vessels 
are  prohibited  from  catching  tuna  by 
setting  on  porpoise. 

(C)  "ETP"  means  the  eastern  tropical 
Pacific  Ocean  which  includes  the  Pacific 
Ocean  area  bounded  by  40*  N.  latitude, 
40°  S.  latitude,  160*  W.  longitude,  and 
the  coastline  of  North,  Central,  and 
South  America. 

(D)  "NMFS"  means  the  National 
Marine  Fisheries  Services.  National 
Oceanic  and  Atmospheric 
Adminisfration,  Department  of 
Commerce. 

(iii)  Authorization  required  for 
yellowfin  and  bigeye  tuna  imports.  Any 
yellowfin  or  bigeye  tuna  harvested  by  a 
vessel  of  a  country  for  which  the 
Assistant  Administrator  has  made  a 
finding  under  paragraph  (e)(5)(i)  of  this 
section,  that  is  offered  for  importation 
between  the  closure  date  and  June  30, 
1987,  must  be  accompanied  by  a  letter  of 
authorization  from  NMFS. 

(iv)  Procedure  to  obtain  letter  of 
authorization.  Any  person  desiring  to 
obtain  a  letter  of  authorization  horn 
NMFS  to  allow  the  importation  of 
yellowfin  or  bjgeye  tuna  must  submit  to 
the  Regional  Director,  NMFS,  300  S. 
Ferry  Street,  Terminal  Island,  California 
90731,  a  declaration  signed  by  a 
responsible  government  official  of  the 
country  whose  flag  vessel  caught  the 
tuna,  that  the  tuna  being  offered  for 
importation  w«s  not  taken  by  fishing  on 
porpoise  during  the  closure  period.  The 
declaration  of  the  responsible 
government  official  must  include  the 
information  Hated  in  either  paragraph 
(e)(9)(iv)  (A),  (B),  (C).  (D),  or  (E)  of  this 
section,  as  appropriate. 

(A)  If  the  tuna  to  be  imported  was 
taken  on  a  fislting  trip  any  part  of  which 
was  in  the  ETP  during  the  closure 
period,  the  declaration  must  include  the 
following  infonnation: 

(1)  The  name  of  the  vessels)  which 
harvested  the  tuna, 

[2)  The  date  of  the  trip(s)  on  which  the 
tuna  was  harvested, 


[3]  A  statement  that  the  vessel  carried 
an  observer  approved  by  the 
government  on  every  portion  of  the  trip 
that  occurred  after  the  closure  date,  and 

[4)  A  statement  that  the  observer 
certified  that  no  tuna  was  harvested  by 
fishing  on  porpoise  after  the  closure 
date. 

(B)  If  the  tuna  to  be  imported  was 
taken  on  a  fishing  trip  in  the  ETP  that 
ended  before  the  closure  date,  the 
declaration  must  include  the  following 
information: 

[1]  The  names  of  the  vessel(s)  which 
harvested  the  tuna, 

(2)  The  dates  of  the  trip(s)  on  which 
the  tuna  was  harvested,  and  one  of  the 
following  sets  of  information: 

(/)  The  date  the  tima  arrived  in  port, 
the  date  when  the  tuna  was  placed  in  a 
bonded  warehouse,  the  date  the  tuna 
was  removed  from  the  bonded 
warehouse,  and  the  name  and  address 
of  the  bonded  warehouse. 
Documentation  establishing  that  the 
tuna  was  in  port  on  the  closure  date  and 
documentation  from  the  bonded 
warehouse  that  shows  the  dates  that  the 
tuna  was  placed  into  the  warehouse  and 
taken  out  of  the  warehouse  must 
accompany  the  declaration. 

{ii)  The  date  the  tima  arrived  in  port, 
the  date  when  the  tuna  was  placed  on  a 
common  carrier  far  shipping,  and  the 
name  and  address  of  the  common 
carrier  for  shipping,  and  the  name  and 
address  of  the  common  carrier. 
Dociunentation  establishing  that  the 
t\ma  was  in  port  on  the  closure  date  and 
documentation  from  the  common  carrier 
that  shows  the  date(s)  that  the  tuna  was 
placed  aboard  the  carrier  must 
accompany  the  declaration. 

[Hi]  The  date  the  tuna  arrived  in  port, 
awaiting  unloading,  the  date  the  vessel 
is  schedule  for  unloading,  the  intended 
disposition  of  the  tuna  (i.e..  common 
carrier,  bonded  warehouse,  offloading  in 
Puerto  Rico.  Veneauela,  etc.)  and 
documentation  from  a  port  official 
verifying  the  arrival  date  of  the  vessel. 

(C)  If  the  tima  to  be  imported  was 
taken  by  fishing  on  porpoise  on  a  fishing 
trip  that  began  after  the  closure  period 
ends,  the  declaration  must  include  the 
following  information: 

[i]  The  names  of  the  vesseUs)  which 
harvested  the  tuna, 

[2]  the  dates  of  the  trip(s)  on  which 
the  tuna  was  harvested,  and 

[3]  The  location  of  the  harvest. 

(D)  If  the  tuna  to  be  imported  was 
taken  on  a  fishing  trip  on  which  the 
vessel  was  not  in  the  ETP  for  any 
portion  of  the  trip,  the  declaration  must 
include  the  following  information: 

[1]  The  names  of  the  vessel(s)  which 
harvested  the  tuna, 
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[2]  The  dates  of  the  trip(8}  on  which 
the  tuna  was  harvested,  and 

[3]  The  areas  in  which  the  ve8sel(s] 
was  during  the  tnp(8)  (e.g.,  the  western 
Pacific  Ocean]. 

(E)  If  the  tuna  to  be  imported  was 
taken  in  part  or  entkely  by  tuna  purse 
seine  vessels  of  400  short  tons  carrying 
capacity  or  less,  (and  any  remaining 
tuna  was  not  caught  by  tuna  purse  seine 
vessels  of  larger  than  400  short  tons)  the 
declaration  must  include  the  following 
information: 

[1]  The  name[s)  of  the  vesseUs)  which 
caught  the  tuna; 

[2]  The  carrying  capacity  in  short  tons 
of  the(se]  ves8el(s);  and 

(.3]  the  quantity  of  tuna  being  imported 
that  was  caught  by  the(se]  veBsel(s). 

(v)  Disposition  of  tuna  not 
accompanied  by  required 
documentation.  [A]  Tuna  that  requires  a 
letter  of  authorization  under  paragraph 
(e)(9](iii)  above  that  is  offered  for 
importation  without  the  required  letter 
of  authorization  must  be  either — 

[1]  Exported  under  Customs 
supervision  within  60  days, 

[2]  Placed  into  a  bonded  wareheuse, 
or 

[3]  Disposed  of  under  Custenns  laws 
and  regulations,  as  long  as  A»t 
disposition  does  not  cesult  in  its 
introduction  into  the  United  States. 

(B)  The  importer  will  remain  liable  for 
any  expenses  incurred  in  the  storage 
and/or  disposal  of  tona  refused 
admission  under  these  regtdafions.  If, 
within  60  days  of  fish  being  placed  into 
a  bonded  warehouse,  the  District 
Director  of  Customs  receives 
appropriate  documentation  for  that  fish, 
the  fish  will  be  allowed  to  be  entered 


into  the  United  States,  otherwise  it  will 
be  disposed  of  as  set  forth  in  paragraph 
(e)(9)(v)  (A)  of  (C)  of  this  section. 

[FR  Doc.  86-24866  Filed  11-4-86;  8:4S  am] 

SILUNO  CODE  3S10-23-M 


50  CFR  Part  652 

[Docket  Na  60229-6(^2] 

Atlantic  Surf  Ctam  FMiery  Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  surf  clam  fishery 
closure. 

summary:  NOAA  issues  diis  notice  to 
close  the  Nantucket  Shoals  Area  surf 
clam  fishery  for  die  remainder  of  1986. 
The  action  is  required  to  prevent 
significant  overharvest  of  surf  clam 
allocations.  The  intended  ^ect  is  to 
prohibit  fordier  harvest  of  the  resource. 

EFFEC1WE  date:  October  31, 1986. 

FOR  FimTHER  INFORMATION  CONTACT: 

Bruce  Nidiolls,  [617J  281-3600  ext.  263. 
8UPPLEMENTABY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  contain  at 
§  652.22(d]  a  provision  to  dose  any  of 
the  regulated  fisheries  if  the  fiegional 
Director.  Nwtheast  Region,  NKffS,  upon 
review  of  available  information 
including  current  and  expected  levels  of 
fishing  effort,  determines  that  the  fishery 
quota  will  be  exceeded. 

Logbooks  submitted  by  fishermen  and 
processors  show  that  as  of  October  24, 
1986,  sarf  clam  harvests  from  the 


Nantucket  Shoals  Area  during  1988 
reached  204,000  bushels.  The  annual 
quota  for  the  area  is  200.000  bushels. 
This  level  of  harvest  occurred  despite 
action  by  the  Mid-AUantic  and  New 
England  Councils  directing  the  Regional 
Director  to  adjust  harvest  figures 
downward  by  28,000  bushels  to 
eliminate  from  quota  consideration 
amounts  taken  on  SteQwagen  Bank. 
which  is  widiin  Ae  Nantucket  Shoals 
Area  but  north  of  Cape  Cod.  The  fishery 
quota  has  thus  been  exceeded  and 
closure  is  mandatory.  This  closure  might 
not  have  been  necessary  if  trip  limits 
could  have  been  imposed  in  accordzutce 
with  provisions  of  Amendment  6  to  the 
FMP.  However,  failure  of  operators  in 
the  fishery  to  submit  timely  reports  of 
their  fishing  activity  frustrated  NOAA's 
ability  to  impose  catch  restrictions. 
NOAA  is  investigating  means  to  ensure 
better  comptiance  with  the  mandatary 
logbook  program  by  operates  in  the 
Nantucket  Shoals  Area  fishery. 

The  fishery  will  reopen  on  January  1, 
1987. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  SO  CPR  Part  652  and  is  in 
compUance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFK  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  31, 1986. 
Canneii  j.  Btonnin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc.  86-25020  Filed  10-31-86;  4:23  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
malung  prior  to  the  adoption  of  the  final 
njies. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Parts  57  and  68 

U^  Standards  for  Hay  and  Straw 

AOCNCV:  Federal  Grain  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  According  to  the 
requirements  for  the  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  has  reviewed 
the  U.S.  Standards  for  Hay  and  Straw. 
Pursuant  to  this  review,  FGIS  proposes 
to  remove  these  standards  from  the 
regulations.  Official  services  would  no 
longer  be  performed  for  these 
agricultural  commodities.  The  hay  and 
straw  standards  are  authorized  by  the 
Agricultural  Marketing  Act  of  1946  (the 
Act).  These  inspection  programs  no 
longer  meet  the  objectives  of  the  Act. 
Therefore,  the  programs  should  be 
terminated  and  applicable  provisions  of 
the  regulations  removed. 

DATE  Comments  must  be  submitted  on 
or  before  January  5, 1987. 
Aooness:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.. 
Information  Resources  Staff,  RM,  USDA, 
FGIS.  Room  1661  South  Building,  1400 
Independence  Avenue,  SW., 
Washington  DC  20250,  telephone  (202) 
382-1738.  All  comments  received  will  be 
made  available  for  pubUc  inspection  at 
the  above  address  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOU  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Jr.,  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Standards  for  Hay  and  Straw  were 
estabhshed  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  et  seg.). 
Pursuant  to  section  203(c)  of  the  Act  (7 
U.S.C.  1622(c)),  the  Administrator  is 
authorized  to  develop  and  improve 
standards  for  all  assigned  agricultural 
commodities. 


Executive  Older  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulations 
1512-1.  The  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certificadon 

D.R.  Galliart,  Acting  Administrator, 
FGIS  has  determined  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  those 
persons  who  apply  the  standards  and 
most  potential  users  of  hay  and  straw 
inspection  services  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seg.].  Further,  the 
requests  for  official  services  for  hay  and 
straw  have  declined  over  the  years  to  an 
average  of  less  than  50  requests  per 
year,  fiie  majority  of  which  are 
requested  by  an  agency  within  USDA 
itself.  If  the  hay  and  straw  standards  are 
removed  from  the  regulations,  users  of 
official  inspection  services  could  in  the 
alternative,  request  unofficial  services, 
as  has  been  the  recent  trend,  from 
available  state  programs  or  commercial 
laboratories. 

Standards  ReYiew 

The  review  of  the  standards  included 
a  determination  of  the  continued  need 
for  the  standards.  The  objective  was  to 
evaluate  if  the  standards  facilitate  the 
marketing  of  hay  and  straw. 

The  U.S.  Standards  for  Hay  (7  CFR 
Part  57,  Subpart  A,  Sections  57.1-57.13) 
and  the  U.S.  Standards  for  Straw  (7  CFR 
Part  57,  Subpart  B,  Sections  57.50-57.52) 
were  established  in  1925  and  1933, 
respectively.  Hay  and  straw  inspection 
are  authorized  by  the  Agricultiu-al 
Marketing  Act  of  1946  as  amended  (7 
U.S.C.  1621-1627).  Pursuant  to  that  Act. 
the  Secretary  is  authorized  to  provide 
for  the  inspection  of  certain  agricultural 
products  or  conunodities,  including  hay 
and  straw.  The  program  is  a  voluntary 
program.  The  regulations  for  inspection 
and  certification  of  certain  agricultural 
commodities  and  the  products  of 
including  hay  and  straw,  appear  in 
Subpart  A  of  Part  68  (7  CFR  68.1  through 
68.54).  If  the  hay  and  straw  standards 
are  removed  from  the  regulations,  the 
only  change  to  Subpart  A  of  Part  68 
would  be  revision  of  S  68.42a,  Fees  for 
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Certain  Federal  Inspection  Services  to 
remove  references  to  hay  and  straw 
fees. 

The  hay  and  straw  standards  were 
used  frequently  until  the  early  1950's, 
but  the  number  of  official  inspections 
has  declined  appreciably  since  that 
time.  The  highest  number  of  official 
inspections  occurred  in  fiscal  year  1946 
when  25,067  hay  and  straw  inspections 
were  performed.  During  the  last  decade, 
less  than  50  official  inspections  were 
performed  in  most  years.  The  number  of 
requests  for  service  are  at  such  a  level 
as  to  raise  concerns  regarding  the 
continued  effectiveness  and  viability  of 
the  hay  and  straw  program. 

The  decrease  in  the  number  of  official 
hay  and  straw  inspections  has  primarily 
resulted  from  a  decline  in  the  purchase 
of  these  commodities  by  various 
government  installations.  Prior  to  World 
War  II  about  half  of  the  hay  and  straw 
which  was  officially  inspected  was  used 
by  the  U.S.  Army  for  horses  and  mules. 
Following  that  period,  use  of  these 
animals  began  to  decline  as  did  requests 
for  hay  and  straw  inspections.  The 
majority  of  recent  inspections  has  been 
for  hay  and  straw  purchased  by  the 
USDA,  Agricultural  Research  Center, 
Beltsville,  Maryland. 

U.S.  Standards  for  Hay 

In  the  hay  standards,  hay  is  defined 
as  the  harvested,  unthreshed  herbage  of 
forage  plants  which  meets  the 
requirements  of  one  of  the  various 
classes  in  groups  I  to  XI;  i.e.,  (I)  Alfalfa 
and  Alfalfa  Mixed  Hay;  (II)  Timothy  and 
Clover  Hay;  (lU)  Prairie  Hay;  (IV) 
Johnson  and  Johnson  Mixed  Hay:  (V) 
Grain.  Wild  Oat,  Vetch,  and  Grain 
Mixed  Hay;  (VI)  Lespedeza  and 
Lespedeza  Mixed  hay;  (VII)  Soybean 
and  Soybean  Mixed  Hay;  (VIII)  Cowpea 
and  Cowpea  Mixed  Hay;  (IX)  Peanut 
and  Peanut  Mixed  Hay;  (X)  Grass  Hay; 
and  (XI)  Mixed  Hay.  Hay  cannot  be 
coarse  and  woody,  nor  can  it  contain 
more  than  35  percent  foreign  material  or 
moisture.  The  numerical  or  Sample 
grade  designation  of  hay  is  determined 
by  generally  subjective  grading  factors 
in  the  standards.  Depending  on  the  class 
of  hay  inspected,  leafiness,  color,  foreign 
material,  and/or  maturity  are  the 
primary  grading  factors. 

The  absence  of  objective  grading 
factors  has  been  suggested  as  another 
reason  for  minimal  use  of  the  hay 
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standards.  Forage  researchers,  in 
particular,  have  expressed  concern 
regarding  the  subjective  grading  factors 
and  in  their  opinion  such  factors  are 
poor  measurements  of  quahty, 
especially  for  feed  value.  Objective 
analyses,  such  as  protein  and  fiber 
content,  are  considered  to  be  more 
accurate  indicators  of  nutrient  content 
for  balancing  a  livestock  ration. 

In  the  mid-  to  Iate-1970's  and  early- 
igso's,  FGIS  studied  the  feasibility  of 
revising  the  hay  standards  to 
incorporate  objective  testing  procedures 
as  grading  factors.  The  objective  tests 
under  consideration  were  crude  protein, 
acid  detergent  fiber,  neutral  detergent 
fiber,  and  a  calculated  measurement  of 
relative  feed  value.  Near  Infrared 
Reflectance  (NIR)  instrumentation  was 
the  testing  method  of  choice  for  these 
determinations.  However,  NIR  analysis 
was  not  feasible  since  calibration 
equations  had  not  been  developed  for 
testing  the  major  types  of  hay  on  a 
nationwide  basis.  In  addition, 
installation  of  NIR  equipment  for 
analysis  of  hay  and  straw  across  the 
country  would  cause  increases  in 
program  costs  which,  in  our  view,  would 
require  increases  in  inspection  fees. 

Use  of  wet  chemical  analysis  to  test 
hay  was  not  considered  a  viable  option 
to  NIR  instrumentation  because  of  time 
and  cost  concerns.  In  addition,  the 
Beltsville  Testing  Laboratory  is  the  only 
FGIS  laboratory  capable  of  analyzing 
hay.  Consequently,  no  substantive 
changes  were  made  to  the  standards  to 
include  objective  grading  factors.  During 
recent  discussions  with  the  industry,  the 
majority  of  hay  buyers  and  sellers 
indicated  that  official  inspection  is  not 
needed  to  facilitate  hay  marketing. 
There  was  some  suggestion  that  official 
inspections  could  cause  delays  in 
shipments  of  hay.  Marketed  hay  moves 
fairly  quickly  and  buyers  and  sellers  are 
often  located  in  areas  which  are  not 
readily  accessible  to  official  inspection 
personnel.  Also,  sampling  and 
inspection  procedures  are  applicable  for 
small  hay  bales.  These  procedures  are 
difficult  or  impossible  to  perform  on 
large  bales  and  on  hay  pellets,  wafers, 
and  cubes. 

Most  hay  industry  members  have 
stressed  that  official  inspection  is  not 
necessary  However,  they  agree  that  it  is 
preferable  to  have  unofficial  uniform 
objective  testing  procedures  to  market 
hay  nationwide,  hi  an  effort  to  develop 
uniform  analysis  procedures  between 


commercial  hay  testing  laboratories, 
members  of  the  American  Forage  and 
Grassland  Council  and  the  National  Hay 
Association  established  the  National 
Alfalfa  Hay  Testing  Association.  This 
Association  has  organized  a  committee 
to  approve  and  monitor  commercial 
laboratories  for  uniform,  accurate  alfalfa 
hay  testing.  A  number  of  laboratories  on 
a  nationwide  scale  currenUy  participate 
in  this  program,  and  additional 
laboratories  are  expected  to  be 
approved  in  the  near  future.  Since  the 
majority  of  hay  produced  and  marketed 
in  the  U.S.  is  alfalfa  or  alfalfa  mixed 
hay,  objective  testing  of  this  type  of  hay 
has  predominated  over  other  legimie 
and  grass  hays. 

In  addition  to  FGIS,  cooperating  states 
perform  official  inspections  of  both  hay 
and  straw.  There  are  presently  13  states 
performing  the  official  services.  If  the 
official  hay  and  straw  programs  are 
eliminated,  these  states  could  continue 
their  programs  under  state  authorities, 
as  applicable.  Also  private  inspection 
agencies  could  initiate  unofficial 
inspection  services  for  these 
commodities. 

U.S.  Standards  for  Straw 

In  the  straw  standards,  straw  is 
defined  as  the  stems,  leaves,  and  chaff 
of  wheat,  oats,  barley,  rye,  and  rice 
which  remain  after  threshing.  The 
numerical  or  Sample  grade  designation 
in  the  standards  is  determined  by  color 
and  percentage  of  chaff. 

The  straw  standards  have  generally 
been  used  less  as  a  marketing  tool  than 
the  hay  standards.  Not  only  is  less  straw 
marketed  than  hay,  but  fewer  quality 
concerns  are  associated  with  straw 
since  most  is  used  for  livestock  bedding. 
The  present  and  potential  demand  for 
straw  inspection  services  on  a  yearly 
basis  is  insignificant. 

For  these  reasons,  the  Service  has 
determined  that  the  official  inspection, 
certification,  and  identification  of  the 
class,  quality,  quantity,  and  condition  of 
hay  and  straw  does  not  facilitate  trading 
of  these  commodities  and  that  the 
programs  do  not  meet  the  objectives  of 
the  Act.  FGIS,  therefore,  proposes  that 
the  U.S.  Standards  for  Hay  and  the  U.S. 
Standards  for  Straw  be  removed  as 
official  standards  from  the  regulations 
under  the  Agricultural  Marketing  Act  of 
1946.  In  addition,  it  is  proposed  that  the 
fees  relating  to  the  inspection  of  hay  and 
straw  be  removed  from  7  CFR  Part  68. 


List  of  Subjects 

7  CFR  Part  57 

Hay,  Straw,  Exports. 

7  CFR  Part  68 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Beans,  Peas,  Reporting  and 
recordkeeping  requirements,  Rice. 

PART  57— {REMOVED] 

1.  It  is  proposed  to  remove  Part  57— 
United  States  Standards  for  Hay  and 
Straw. 

PART  6a-{  AMENDED] 

2.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  203.  205.  60  Stat.  1087. 
1090,  as  amended;  7  U.S.C.  1622, 1624.  unless 
otherwise  noted. 

3.  7  CFR  Part  68,  Subpart  A,  S  68.42a  is 
amended  by  revising  the  undesignated 
center  heading  and  Table  2  to  read  as 
follows: 

S6S.42a    Fms  for  Certain  Federal 
Inspection  Sarvlcee. 


Fees  for  Inspection  of  Hops.  Pulses,  and 
Miscellaneous  Processed  Commodities 


Table  2.— Unit  Rates 

Non- 

graded. 

Baan; 

nor>- 

Se>vice> 

pa* 

Hop» 

proc- 

lentil 

esaed 

COff»- 

modities 

LM    or    sunpto    (P«r    W   or 

twvl*) 

S22  40 

Ratd  run  (par  M  or  nmpte) 

115.00 

Omar  ffiv  ftaU  run  (par  lot  or 

•ampla) - 

11.20 

3.75 

3.75 

Extra    copiaa    of    oartificalaa 

3.00 

3.00 

3.00 

■  FMt  Kply  10  drtwminiiorn  (original  or  appeaO  for  tdnd. 

bon  M  dofirwd  in  ttw  ofliciiri  U^  Standvdi  or  applicsbto 
mstnjdions  wtwn   pwlmiiMd  flt  otftsr  than  the   point  o^ 


Dated:  October  15. 1986. 
D.R.  Galliart, 

Acting  Administrator. 

[FR  Doc.  86-24973  Filed  11-4-86;  8:45  am) 
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7  CFR  Parta  1064, 1102. 1106, 1108, 
1126,  and  1138 

[Docket  Nos.  AO-231-AS4  wt  aL] 

Milk  hi  tiM  Taxaa  and  Cartain  Other 
Mariceting  Areaa;  OacWon  on 
Propoeed  Amendments  to  Mariceting 
Agreements  and  to  Ordera 


7 
CFH 

Pam 


1126 
1064 
1102 
1106 
1106 
1138 


Maikeling 


Onmtm  Kama  Otf... 
Fori  Smith,  Afkarms... 

SouttWMt  Plana 

Cankal  AiliantM 

Rio  Grande  Valay 


DockatNo*. 


AC>-^31-AS4 

AO-23-A57 

AO-237-A34-B01 

AO-210-A45-RO1 

AO-243-A39 

AO-335-A32 


agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rules. 


SUMMARY:  This  final  decision  proposes 
to  modify  the  plant  locatioo  adjustments 
to  prices  under  the  Texas.  Greater 
Kansas  City,  Southwest  Plains,  and 
Central  Arkansas  Federal  milk 
marketing  orders.  The  location 
adjustment  changes  are  necessary  to 
align  prices  among  Federal  order 
markets  to  conform  with  the  Class  I 
differentials  mandated  by  the  Food 
Security  Act  of  1985  that  were 
implemented  on  May  1, 1986.  The  Class  I 
differentials  also  changed  the  price 
relationships  among  Federal  order 
markets  and  require  changes  to  the 
location  adjustment  provisions  to  align 
prices  at  competing  plants  on  an  intra- 
and  inter-order  basis.  The  changes  are 
necessary  to  promote  the  orderly 
marketing  of  milk  in  the  affected 
markets.  The  location  adjustment 
amendments  are  based  on  proposals  by 
cooperative  associations  and 
proprietary  handlers  that  were 
considered  at  a  public  hearing  held 
March  4-7, 1986,  in  Irving.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service.  U.  S.  Department  of  Agjiculture, 
Washington.  DC  20250,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  propose  to  modify  the 


transportation  allowances  provided 
under  the  four  orders  to  make  them 
conform  more  dosely  to  the  economic 
conditions  that  currently  exist  in  the 
marketplace.  The  main  economic 
conditions  involved  are  the 
implementation  of  the  Class  I 
differentials  mandated  by  the  Food 
Security  Act  of  1985  effective  May  1. 
1986,  and  the  coat  of  transporting  bulk 
milk  as  reflected  in  such  differentials. 
Reflection  of  th*  changed  marketing 
conditions  through  amendments  to  plant 
location  adjustments  to  order  prices  will 
not  result  in  a  s^ficant  added  price 
impact  on  regulated  handlers. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  February  14. 
1986;  published  February  21. 1986  (51  FR 
6250). 

Emergency  Final  Decision:  Issued  May 
8, 1986;  published  May  16. 1986  (51  FR 
17982). 

Final  Order:  Issued  June  4, 1986; 
published  June  ID.  1986  (51  FR  20955). 

Tentative  Decision:  Issued  July  9. 
1986;  published  July  15, 1986  (51  FR 
25539). 

Interim  Amendments:  Issued  August  5, 
1986;  published  August  11, 1986  (51  FR 
28687).  j 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Texas  and 
certain  other  marketing  areas.  The 
hearing  was  held,  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  pracUce  7  CFR  Part  900.  at  Irving, 
Texas,  on  March  4-7. 1986.  Notice  of 
such  hearing  was  issued  on  February  14. 
1986  and  published  February  21, 1986  (51 
FR  6250). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Assistant  Secretary, 
Marketing  and  Inspection  Services,  on 
July  9. 1986.  filed  with  the  Hearing  Clerk. 
United  States  Department  of 
Agriculture,  a  tentative  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto.  The 
hearing  notice  specifically  invited 
interested  persons  to  present  evidence 
concerning  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  businesses.  To  the  extent  that  this 
issue  was  raised,  it  is  considered  in  the 
following  findings  and  conclusions.  The 
material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  tentative  decision  are 
hereby  approved  and  adopted  and  are 
set  forth  in  full  haiein,  subject  to  the 
following  modifications: 

Under  Issue  la:  1.  Two  paragraphs  are 
added  after  the  20th  paragraph. 


2.  Paragraph  27  is  revised  for 
clarification. 

3.  Two  paragraphs  are  added  after  the 
27th  paragraph. 

Under  Issue  lb:  1.  Paragraph  44  is 
revised  for  clarification  as  a  result  of 
points  raised  in  exceptions. 

2.  Eight  paragraphs  are  added  after 
the  46th  paragraph. 

3.  One  paragraph  is  added  after  the 
65th  paragraph. 

4.  One  paragraph  is  added  after  the 
73rd  paragraph. 

Under  Issue  Ic:  Two  paragraphs  are 
added  after  the  18th  paragraph. 

Under  Issue  Id:  1.  Paragraph  2  is 
revised  as  a  result  of  points  raised  in 
exceptions. 

2.  Two  paragraphs  are  added  after  the 
40th  paragraph. 

3.  Four  paragraphs  are  added  after  the 
41st  paragraph. 

4.  One  paragraph  is  added  after  the 
55th  paragraph. 

5.  One  paragraph  is  added  after  the 
65th  paragraph. 

6.  The  last  paragraph  (paragraph  71)  is 
re'dsed  as  a  result  of  points  raised  in 
exceptions  and  three  paragraphs  are 
added  thereafter. 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Plant  location  adjustments  to 
handlers  regulated  under  the  orders 
regulating  the  handling  of  milk  in  the: 

a.  Greater  Kansas  Qty  marketing 
area; 

b.  Southwest  Plains  and  Fort  Smith, 
Arkansas  marketing  areas; 

c.  Central  Arkansas  marketing  area; 
and 

d.  Texas  and  Rio  Grande  Valley 
marketing  areas. 

2.  Whether  emergency  marketing 
conditions  exist  with  respect  to  issue 
number  1. 

An  additional  material  issue  involved 
proposed  changes  to  the  location 
adjustment  provisions  of  the  Memphis, 
Tennessee  milk  order.  However,  this 
issue  has  been  resolved  by  the  issuance 
of  a  separate,  emergency  final  decision 
and  order  amending  the  Memphis. 
Tennessee  order. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

Background  for  material  issue  No.  1 
The  purpose  of  the  hearing  was  to 
receive  evidence  on  the  economic  and 
marketing  conditions  that  relate  to 
proposed  amendments  to  die  location 
adjustment  provisions  of  the  Federal 
milk  order  markets  involved  in  this 
proceeding.  The  proposed  location 
adjustment  changes  by  dairy  industry 
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participants  were  filed  in  response  to 
increases  in  Class  I  differentials  under 
35  of  44  Federal  milk  marketing  orders 
mandated  by  the  Food  Security  Act  of 
1985.  The  Acting  Assistant  Secretary's 
final  decision  to  implement  the 
mandated  differentials  (of  which  official 
notice  is  taken]  was  issued  subsequent 
to  the  hearing  on  March  14. 1986;  and 
published  March  20. 1986  (51  FR  9669). 
The  mandated  differentials  were 
implemented  on  May  1. 1986.  Basically, 
the  location  adjustment  changes  were 
proposed  to  conform  with  the  mandated 
differentials  which  also  changed  the 
alignment  of  prices  for  milk  in  fluid  uses 
among  Federal  order  markets. 

Federal  orders  classify  milk  in 
aecordance  with  the  form  in  which  or 
the  purpose  for  which  it  is  used  and 
establish  minimtmi  prices  for  each  such 
use  classification,  which  all  handlers 
shall  pay.  Such  prices  are  to  be  uniform 
as  to  aU  handlers,  subject  to  certain 
permissible  adjustments,  including  the 
locations  at  which  delivery  of  such  milk 
is  made  to  handlers. 

Milk  used  for  fluid  purposes  (Class  I] 
is  priced  at  a  higher  level  than  milk  in 
other  uses.  The  minimum  Class  I  price 
under  each  Federal  order  is  determined 
by  adding  the  Class  I  differential 
specified  in  the  order  to  the  basic 
formula  price  for  the  second  preceding 
month.  Since  the  basic  formida  price  for 
any  month  is  the  same  for  all  milk  order 
markets,  minimum  Class  I  prices  vary 
among  markets  to  the  extent  that  Class  I 
differentials  vary  among  mari(ets. 

The  Class  I  differential  in  each 
Federal  order  market  represents  the 
additional  minimum  value  necessary  to 
attract  a  sufficient  supply  of  milk  for 
fluid  use  for  each  market.  Historically, 
each  Class  I  differential  includes  a 
factor  to  cover  the  additional  costs 
incurred  in  producing  milk  under  the 
rigid  sanitary  standards  that  apply  to 
Grade  A  milk.  The  Class  I  differential 
for  each  market  accounts  for  other 
special  economic  conditions  relevant  to 
each  market,  particularly  transportation 
costs,  which  influence  prices  for  milk  in 
city  markets.  In  total  the  minimum  price 
for  milk  in  Class  I  uses,  as  well  as  die 
prices  for  milk  in  other  uses,  is  intended 
to  recognize  the  economic  conditions 
affecting  the  production  and  marketing 
of  milk  in  each  market  so  as  to  bring 
forth  a  sufficient  supply  of  milk  to  meet 
the  demand  for  milk  and  dairy  products 
in  each  regulated  market. 

An  additional  factor  relevant  to  the 
determination  of  the  appropriate  Class  I 
price  level  in  each  mcu-ket  is  the 
relationship,  or  alignment,  of  such  price 
with  prices  in  other  markets  to  recognize 
the  cost  of  obtaining  alternative  or 
supplemental  supplies  of  milk  from 


lower  cost  areas.  Generally.  Class  I 
prices  increase  from  north  to  south  in 
recognition  of  alternative  sources  of 
milk  from  northern,  heavy  supply  areas. 
Prior  to  May  1, 1986.  Class  I  prices  in 
Federal  order  markets  east  of  the  Rocky 
Mountains  generally  reflected  an 
alignment  of  Class  I  prices  from  the 
north  (Eau  Claire,  Wisconsin)  to 
principal  cities  in  Federal  order  markets 
to  the  south  at  a  rate  approximating  a 
cost  for  hauling  bulk  milk  of  1.5  cents 
per  hundredweight  per  10  miles. 

The  Class  I  differentials  in  these 
markets  were  not  precisely  aligned  on  a 
1.5-cent  rate  from  Eau  Claire  since 
recognition  of  local  marketing 
conditions  is  an  essential  element  in  the 
determination  of  the  appropriate  Class  I 
price  level  in  each  market.  However, 
Class  I  prices  tend  to  reflect  an 
alignment  from  north  to  south  since  the 
Class  I  price  level  in  any  market  is 
constrained  by  the  cost  of  milk  in 
alternative  markets  plus  the  cost  of 
hauling  bulk  milk  fix)m  such  alternative 
source  of  supply.  In  effect,  a  regulated 
minimum  price  level  in  each  market,  in 
the  long  run,  cannot  significantly  exceed 
the  cost  of  milk  from  an  alternative, 
lower  cost  production  area.  Such  an 
alignment  recognizes  economic 
alternatives  and  results  in  the  lower  cost 
area  being  a  basing  point  from  which 
price  constraints  in  other  markets  are 
established  Eau  Claire,  Wisconsin,  is 
generally  recognized  as  the  basing  point 
for  a  large  number  of  Federal  order 
markets  since  it  is  the  lowest  cost  area, 
in  terms  of  Federal  order  pricing,  and  is 
in  a  heavy  milk  producing  region  that 
represents  an  actual  and  potential 
source  of  supply  for  markets  to  the 
south. 

Effective  May  1, 1986,  the  Class  I 
differentials  were  increased  by  varying 
amounts  in  35  of  44  Federal  order 
markets  as  required  by  the  Food 
Security  Act  of  1985.  Such  differentials 
were  increased,  at  least  in  part,  because 
of  increases  in  the  cost  of  hauling  bulk 
milk  that  were  not  reflected  in  the 
minimum  order  Class  I  differentials 
effective  prior  to  May  1, 1986.  The  extent 
to  which  the  differentials  were 
increased  for  the  Federal  order  markets 
involved  in  the  proceeding  are  indicated 
in  the  following  table.  In  addition,  the 
change  in  the  differentials  in  other 
markets  that  regulate  plants  that  have 
fluid  milk  sales  in  one  or  more  of  the 
markets  involved  in  this  proceeding,  is 
also  included  in  the  table.  The  Class  I 
differential  changes  in  these  other 
markets  is  an  important  consideration 
affecting  the  location  adjustment 
changes  necessary  in  the  six  remaining 
markets  involved  in  this  proceeding 
because  of  the  need  to  maintain  some 


alignment  of  pricing  among  markets  for 
the  economic  reasons  previously  set 
forth. 
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24 
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The  varying  increases  in  the  Class  I 
differentials  resulted  in  a  change  in  the 
Class  I  price  relationships  among 
markets.  It  is  noted  that  the  Class  I 
differentials  increased  the  most  in 
southern  areas  and  increased  the  least 
in  northern  and  western  areas.  As  a 
result,  the  price  surface  is  the  steepest 
among  markets  on  a  straight  north-south 
axis  and  flattens  out  as  the  alignment  to 
the  south  is  measured  from  a  northwest 
or  northeast  direction.  In  fact,  on  a 
straight  east-west  direction,  an  equal 
price  line  ($2.77  Class  I  differential  as  of 
May  1, 1986)  has  been  established  from 
Chattanooga,  Tennessee,  to  Oklahoma 
City,  Oklahoma,  a  distance  of  774  miles. 
It  is  also  noted  that  in  the  southwest  a 
new  price  alignment  has  been 
established  between  Texas  and  New 
Mexico  where  the  Class  I  differential 
now  increases  from  west  to  east. 

The  Class  I  differentials  that  were 
effective  on  May  1,  as  well  as  those  that 
were  previously  effective,  apply  to  a 
specific  location  (or  so-called  base  zone] 
prescribed  by  each  of  the  orders 
involved  in  this  proceeding.  The  base 
zone  is  a  principal  city,  and  thus  a  major 
consumption  center  for  fluid  milk 
products  that  is  included  within  the 
marketing  area  of  each  order.  Each  of 
the  orders  also  provides  for  adjustments 
to  Class  I  and  blend  prices  payable  to 
producers  to  reflect  the  various 
locations,  other  than  the  base  zone,  at 
which  milk  may  be  received  from 
producers.  Some  of  the  orders  provide 
for  only  reductions  to  the  base  zone 
prices  while  others  provide  for  both  plus 
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and  minus  adfustments.  Alto,  some  of 
the  ordsis  ptvhiB  for  location 
adjnstnmts  baaed  on  the  actual 
distance  between  a  apedfic  dty  and 
actual  plant  locations,  while  others 
provide  for  price  nnes  (both  inside  and 
outside  the  mariceting  area)  that  relate 
to  distances  between  principal  cities. 
The  specific  pricing  stmctare  for  each  of 
the  orders,  as  well  as  the  mariceting 
structure  that  provides  the  basis  for  the 
particular  pricing  arrangement,  is  set 
forth  hereafter  for  each  tti  the  aariiets. 

Regardless  of  the  pricing  structure 
employed,  the  purpose  of  location 
adjustments  is  to  reflect  the  cost  of 
hauling  milk  from  where  it  is  produced 
to  where  it  is  needed  for  use  in  fhrid 
millc  products.  The  Class  I  and  blend 
prices  at  major-dty,  base  xone  locatioDS 
are  intended  to  attract  a  sufficient 
supply  of  milk  to  such  location.  To  the 
extrait  that  plants  are  located  some 
distance  from  the  base  zone,  and  closer 
to  the  major  su^ily  areas  for  the  market, 
Class  I  and  blend  prices  are  reduced  to 
reflect  the  lesser  hauling  costs  that  are 
inciured  in  supplying  such  i^nts 
relative  to  plants  located  in  the  base 
zone.  Also,  fai  two  of  the  markets.  Qass 
I  and  blend  prices  are  increased  at 
pricing  zones  that  are  located  further 
from  the  major  production  areas  than 
plants  in  the  base  zone.  Thus, 
adjustments  to  Class  I  and  blend  prices 
reflect  the  cost  of  the  economic  service 
provided  by  producers  to  handlers  at 
varying  locations.  The  value  of  the 
service  provided  varies  in  terms  of  both 
distance  and  the  cost  of  hauHng  bulk 
milk.  The  extent  to  which  ttiere  is 
adequate  compensation  for  die  value  of 
services  provided  raises  an  issue  of 
equity,  both  among  producers  and 
among  handlers. 

Since  the  Food  Security  Act  of  1985 
mandated  changes  in  the  Class  I  pridng 
structure  among  Federal  order  markets, 
application  of  current  location 
adjustments  in  individual  mariiets  could 
result  in  Substantial  price  differences 
among  plants  regulated  under  die  same 
or  different  orders.  Substantial  price 
differences  at  plants  near  to  eadi  other, 
or  even  at  plants  that  are  relatively 
distant  from  each  other,  because  of  the 
application  of  current  location 
adjustmenU  could  affect  the  ability  of 
certain  plants  to  obtain  milk  supplies 
from  current  production  areas.  Although 
location  adjintments  reflect  the  cost  of 
hauling  milk  from  where  it  is  produced 
to  where  it  is  needed,  thereby  providing 
a  price  incentive  for  milk  movements, 
handlers  operating  fluid  nrflk  plants  also 
expressed  a  primary  concern  over  their 
ability  to  continue  to  compete  with  other 
handlers  in  seDing  fhiid  miDc  products 


because  of  substantial  changes  in  Class 
I  prices  among  competing  plant 
locations.  As  a  result,  this  hearing  and 
three  other  regional  hearings  were  held 
to  consider  proposals  to  amend  location 
adjustment  prorisiona.  Official  notice  is 
taken  of  the  Notices  of  Hearing  for  such 
other  proceedings:  Milk  in  the  Georgia 
and  Certain  Otbet  Marketing  Areas, 
issued  February  7, 1886.  published 
February  13. 1996  (51 FR  5363);  Milk  in 
the  Chicago  Regional  and  Certain  Other 
Marketing  Areas,  issued  February  14, 
1986,  published  February  21, 1986  (51  FR 
6241);  and  Milk  in  the  Upper  Midwest. 
Nebraska- Western  Iowa,  and  Iowa 
Marketing  Areas,  issued  February  25, 
1986,  published  March  3, 1986  (51  FR 
7280).  It  is  obviously  noted  that  each  of 
the  hearings  were  held  prior  to  the 
effective  date  of  implementation  of  the 
mandated  Class  I  differentials. 
Consequently,  all  hefuing  participants 
could  only  testify  with  respect  to 
potential  distmleriy  marketing 
conditions  that  would  result  because  of 
the  changes  in  into'-market  price 
relationships  and  application  of  current 
location  adjustments. 

As  a  matter  of  procedure,  it  is  noted 
that  changes  in  Ifae  location  adjustments 
In  one  market  could  affect  the  extent  to 
which  changes  oan  at  should  be  made  in 
location  adjustment  provisions  in  other 
markets.  Although  the  proposed  location 
adjustment  chaises  were  set  forth  for 
individual  maricets  in  the  Notice  of 
Hearing,  the  testimony  and  evidence 
centered  on  certain  price  relationships 
among  markets.  Consequently,  the 
material  issues  for  this  decision  begin 
with  the  northerB-most  maricet  and 
progress  to  the  south.  In  this  way,  the 
decision  can  best  accommodate  a 
discussion  of  incfividual  market 
circumstances  as  well  as  the  inter- 
market  price  relationships. 

As  a  further  pfeliminary  point,  the 
Memphis,  Tennessee  milk  order  is  a  part 
of  this  regional  proceeding.  However,  a 
separate,  emergoicy  final  decision 
pertaining  only  to  that  market  was 
issued.  Official  notice  is  taken  of  that 
decision  issued  by  the  Deputy  Assistant 
Secretary  on  May  8, 1988,  published 
May  16, 1988  (51  FR  17982).  It  is  also 
noted  that  this  proceeding  on  location 
adjustment  changes  was  a  reopening  of 
a  hearing  for  the  Southwest  Plains  and 
Fort  Smith,  Arkansas  orders.  The  prior 
hearing  for  these  markets  was  held  on 
November  6, 198J,  at  Tulsa.  Oklahoma, 
to  consider  proposals  to  merge  the 
marketing  areas  of  the  two  orders  and 
further  expand  the  Southwest  Plains 
marketing  area  to  include  additional 
territory  in  southwest  Missouri  and 
northwest  Arkansas.  This  decision  deals 


only  with  the  location  adjustmoit  issues 
while  another  decision  will  follow  an 
the  marketing  area  expansion  issue. 

la.  Plant  location  adjustments  for 
handlen  under  the  order  regulating  the 
handling  of  milk  in  the  Greater  Kansas 
City  marketing  area 

The  Greater  Kansas  City  order  shoidd 
be  amended  to  incrsase  the  rate  (from 
1.5  cents  to  1.7  cents)  for  estaUishing 
location  adjustments  at  plants  located 
outside  the  marketiag  area.  The  hi^er 
rate  should  apply  to  out-of-area  plants 
that  are  more  than  70  miles  fix>m  the 
nearer  of  Kansas  City.  Missouri  or 
Topeka,  Kansas.  The  location 
adjustment  would  be  minus  1.7  cents  for 
each  10  miles,  or  frwtiaa  thereof, 
between  the  plant  and  the  nearer  of  the 
two  basing  points. 

The  current  order  pricing  structure 
provides  for  no  locatian  adjustments 
within  the  mariceting  area.  The  Class  I 
and  blend  imces  are  reduced  at  plants 
outside  the  maricetiiig  area  that  are  also 
more  than  50  miles  from  the  nearer  of 
Kansas  City,  Missoivi  or  Topeka, 
Kansas.  Sudi  prices  are  reduced  by  10 
cents  per  hundredweight  for  plants  that 
are  between  50  and  70  miles  from  the 
nearer  basing  point  and  by  an  additional 
1.5  cents  per  hundredweight  for  each  10 
miles  beyond  70  miles  from  die  nearer 
basing  point  Consequently,  the  location 
adjustments  reflect  ttie  classical  pricing 
structure  whereby  marketing  area  prices 
are  reduced  in  all  directions  to  reflect 
the  lower  value  associated  with  milk  at 
distant  locations  relative  to  prices  that 
are  necessary  to  attmct  supplies  of  milk 
to  major  population  Centers  in  the 
marketing  area. 

The  marketing  area,  within  which  no 
location  adjustments  apply,  consists  of 
26  counties  in  Kansas  and  20  counties  in 
Missouri  and  has  a  population  of  about 
2.3  million.  The  primary  population 
centers  are  Kansas  City,  KGssouri  and 
Kansas  City  and  Topeka.  Kansas.  Of  the 
46  counties,  there  ar«  only  five  that  have 
populations  in  excess  of  lOOAX).  Four  of 
these  counties  Qohnson  and  Wyandotte 
in  Kansas  and  Clay  and  Jackson  in 
Missouri)  represent  the  Kansas  City 
area  while  the  fifth  county  (Shawnee) 
represents  Topeka.  Kansas.  These 
coimties  represent  about  60  percent  of 
the  total  marketing  area  population. 
There  are  seven  distributing  plants 
regulated  under  the  order,  all  of  which 
are  located  in  the  marketing  area.  Six 
are  located  in  Kansas  while  one  is 
located  in  Missouri.  Four  of  the  plants 
are  located  in  the  Kansas  City  area 
while  the  other  three  are  located  to  the 
west  at  Lawr«iea,  Ti^peka.  and  Junction 
City,  Kansas. 
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There  are  also  four  supply  plants 
regulated  under  the  order  that  are 
located  in  outlying  production  areas 
surrounding  the  major  population 
centers.  Two  of  these  plants  are  located 
in  Kansas,  one  in  Missouri  and  one  in 
Iowa.  One  of  the  Kansas  supply  plants 
is  located  in  the  marketing  area  at 
Sabetha  (Nemaha  County)  which  is 
north  of  Kansas  City  and  Topeka.  The 
other  Kansas  plant  is  located  at  Ottawa 
(Franklin  County)  which  is  adjacent  to 
the  marketing  area  and  south  of  Kansas 
City  and  Topeka.  Currently  a  minus  10- 
cent  location  adjustment  applies  at  such 
location.  The  Missouri  supply  plant  is  at 
Chillicothe  (Livingston  County)  which  is 
adjacent  to  the  marketing  area  and 
northeast  of  Kansas  City.  Currently,  a 
minus  13-cent  location  adjustment 
applies  at  such  location.  The  Iowa 
supply  plant  is  located  at  Fredericksburg 
(Chickasaw  County)  which  is  340  miles 
from  Kansas  City.  Missouri.  Currently  a 
minus  50.5-cent  location  adjustment 
applies  at  this  distant  procurement  area. 

There  are  more  than  ample  supplies  of 
milk  associated  with  the  market  to  meet 
fluid  milk  requirements.  During  1985,  a 
monthly  average  of  74.3  million  pounds 
of  milk  was  pooled  on  the  maricet,  while 
producer  miUc  in  Class  I  uses  averaged 
about  36.4  million  pounds.  For  the  year. 
Class  I  utilization  of  producer  milk  was 
48.9  percent,  ranging  from  a  high  of  58 
percent  in  January  to  a  low  of  41  percent 
in  ]une. 

The  source  of  the  producer  milk 
supply  for  the  market  originates  on 
farms  located  in  the  states  of  Kansas, 
Missouri,  Iowa,  and  Nebraska.  Kansas 
and  Missouri  represent  the  major 
sources  of  supply,  representing  49 
percent  and  36  percent,  respectively,  of 
the  total  market  supply  during 
November  1985.  During  the  same  month, 
Iowa  represented  10  percent  of  the 
producer  milk  associated  wth  the 
market  and  Nebraska  5  percent.  During 
November  of  the  two  previous  years, 
Kansas  and  Missouri  producers 
combined  represented  about  87  percent 
and  88  percent  of  milk  supplies  during 
1984  and  1983,  respectively,  while  Iowa 
and  Nebraska  sources  represented  less 
of  total  supplies  than  they  represented 
in  1985.  Of  the  Kansas  and  Missouri 
supplies,  most  is  situated  relatively  near 
to  the  major  population  centers.  For 
example,  during  1985,  milk  was 
produced  in  44  of  the  46  counties  that 
comprise  the  marketing  area  and 
represented  about  two-thirds  of  the 
market's  total  supply  of  milk. 

Fluid  milk  requirements  of  the  market 
are  also  supplied  by  distributing  plants 
that  are  regulated  under  other  Federal 
0)  ders.  During  December  1985, 15 
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distributing  plants  regulated  under  four 
different  Federal  orders  had  sales  in  the 
Greater  Kansas  City  maiiceting  area  that 
represented  about  28  percent  of  the  total 
packaged  fluid  milk  products  disposed 
of  in  the  marketing  area.  TTu^e  plants 
regulated  under  the  Southern  Illinois 
order  represented  about  two  percent  of 
total  sales  while  four  Nebraska- Western 
Iowa  plants  represented  about  three 
percent  of  total  fluid  milk  sales.  Three 
Iowa  plants  represented  about  six 
percent  of  total  sales  while  five  plants 
regulated  under  the  Southwest  Plains 
order  represented  about  17  percent  of 
the  total  fluid  milk  sales  in  Uie  Greater 
Kansas  City  marketing  area. 

Effective  May  1, 1986,  the  Class  I 
differential  under  the  Greater  Kansas 
City  order  was  increased  by  18  cents, 
from  $1.74  to  $1.92  per  hundredweight 
The  Class  I  differentials  imder  the  two 
order  markets  to  the  north  (Nebraska- 
Western  Iowa  and  Iowa)  were  each 
increased  by  15  cents.  As  a  result,  the 
Iowa  Class  I  differential  is  $1.55  (up 
from  $1.40)  and  the  Nebraska- Western 
Iowa  differential  is  $1.75  (up  from  $1.60). 
The  Southern  Illinois  order  to  the  east 
was  increased  by  39  cents,  from  $1.53  to 
$1.92,  while  the  Southwest  Hains  order 
to  the  south  was  increased  by  79  cents, 
from  $1.98  to  $2.77. 

As  a  result  of  the  change  in  the  price 
relationship  between  the  Greater 
Kansas  City  and  other  orders,  Mid- 
America  Dairymen,  Inc.  (Mid-Am), 
proposed  that  the  location  adjustment 
provisions  be  amended.  Mid-Am 
proposed  that  a  zone  pricing  structure 
be  established  within  the  marketing 
area.  Under  the  proposal,  the  Kansas 
City  and  Missouri  portions  of  the 
marketing  area  would  be  retained  as  the 
base  zone  in  which  no  location 
adjustments  would  apply.  Two  new 
price  zones  would  be  established  to  the 
west  of  Kansas  City  where  plus  location 
adjustments  would  apply.  A  plus  10-cent 
location  adjustment  would  apply  in  the 
first  zone  to  the  west  of  the  base  zone 
and  would  include  nine  counties  that  are 
in  the  marketing  area  and  two  counties 
(Osage  and  Franklin]  that  are  adjacent 
to  the  marketing  area.  This  would  result 
in  a  10-cent  increase  at  a  distributing 
plant  in  Topeka  (where  no  adjustment 
currently  applies)  and  a  20-cent  increase 
at  a  Mid-Am  supply  plant  at  Ottawa 
(Franklin  County)  where  a  minus  10-cent 
adjustment  currently  applies.  The  third 
pricing  zone,  with  a  plus  20-cent  location 
adjustment  would  include  eight 
southwestern  counties  of  the  marketing 
area.  Such  location  adjustment  would 
apply  to  a  distributing  plant  at  Junction 
City,  where  no  adjustment  currentiy 
applies.  Mid-Am  contended  that  the  plus 


location  adjustments  in  the  western 
portion  of  the  marketing  area  were 
intended  to  provide  for  better  price 
alignment  with  competing  handlers 
located  in  higher  priced  markets  to  the 
south  who  are  regulated  under  the 
Southwest  Plains  order. 

Mid-Am  also  proposed  that  the  rate 
for  determining  minus  location 
adjustments  at  distant  plants  be 
increased  from  1.5  to  2.0  cents  per  10 
miles.  Topeka  would  be  eliminated  as  a 
basing  point  for  establishing  out-of-area 
location  adjustments  and  the  territory 
surrounding  Kansas  City,  Missouri, 
within  which  no  location  adjustments 
apply  would  be  expanded  from  50  to  70 
miles.  Mid-Am  contended  that  the 
higher  rate  was  necessary  to  cover  a 
greater  portion  of  the  hauling  cost  to 
provide  an  incentive  to  ship  milk  from 
northern  supply  areas  to  major 
population  centers  in  the  market  for 
fluid  use.  Mid-Am  testified  that  its 
proposal  would  maintain  essentially  the 
same  location  value  of  milk  in  northern 
supply  areas  that  exists  under  the 
current  location  adjustment  provisions. 
Specifically.  Mid-Am  referred  to  plants 
located  at  Arlington,  Bremer,  and 
Fredericksburg,  Iowa  which  are  within 
the  Iowa  procurement  area  of  the 
Greater  Kansas  Gty  mariceting  area. 
The  Fredericksburg  plant  is  a  pool 
supply  plant  on  the  Kansas  City  maiket 
that  is  operated  by  Associated  Milk 
Producers,  Inc.  (AMPI).  while  the  other 
two  plants  are  nonpool  plants  at  which 
producer  milk  is  priced  under  the 
Kansas  City  order. 

In  its  brief,  Mid-Am  withdrew  its 
support  for  the  proposal  to  establish 
plus  pricing  zones  in  the  Kansas  portion 
of  the  marketing  area.  However,  Mid- 
Am  contends,  that  for  pricing  purposes 
the  counties  of  Franklin  and  Osage 
should  be  included  in  the  base  zone. 
Consequently,  no  location  adjustment 
would  apply  at  Mid-Am's  Ottawa 
supply  plant  whereas  a  minus  10-cent 
adjustment  currently  applies  at  such 
location  and  a  plus  10-cent  adjustment 
would  have  appUed  under  Mid-Am's 
original  proposal. 

AMPI  (North  Central  Region)  opposed 
Mid-Am's  location  adjustment  proposal 
to  increase  the  rate  from  1.5  to  2.0  cents 
per  10  miles.  AMPI  testified  that  the  2.0- 
cent  rate  was  in  excess  of  a  rate  that  is 
necessary  to  recognize  the  alignment  of 
Class  I  differentials  among  markets 
estabUshed  on  May  1, 1986.  AMPI 
testified  that  in  view  of  the  price 
relationship  between  the  Greater 
Kansas  City  market  and  markets  to  the 
north  (Nebraska-Western  Iowa,  Iowa, 
and  Upper  Midwest),  a  rate  of  1.7  cents 
per  10  miles  was  all  that  was  necessary 
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to  reflect  the  new  alignment  of  prices. 
Specifically,  AMPI  (North  Central 
Region]  proposed  that  a  minus  12-cent 
location  adjustment  apply  to  plants 
outside  the  marketing  area  that  are 
between  50  and  70  n^es  from  the  nearer 
basing  point,  with  a  further  minus 
adjustment  of  1.7  cents  per  each  10  miles 
beyond  70  miles  from  such  basing  point. 

The  National  Farmers'  Organization 
(NFO)  opposed  the  zoning  of  the  Kansas 
portion  of  the  marketing  area.  NFO 
contended  that  the  application  of  higher 
prices  in  the  western  part  of  the 
marketing  area  would  disrupt  the 
historical  price  relationship  among  the 
market's  distributing  plants.  In 
particular,  NFO  contended  that  the 
distributing  plant  at  Topeka  (which  NFO 
supplies)  would  be  placed  in  a 
disadvantageous  position  relative  to 
plants  in  the  Kansas  City  area.  NFO  also 
opposed  the  deletion  of  Topeka  as  a 
basing  point  for  establishing  location 
adjustments  at  plants  outside  the 
marketing  area.  NFO  indicated  that  it 
sometimes  diverts  milk  to  nonpool 
plants  that  are  outside  the  marketing 
area  and  south  and  west  of  Kansas  City. 
Thus,  elimination  of  Topeka  as  a  basing 
point  would  reduce  the  price  on  such 
diverted  milk  since  Topeka  is  66  miles 
west  of  Kansas  City. 

NFO  supported  the  increase  in  the 
rate  for  computing  location  adjustments 
to  2.0  cents  per  10  miles.  NFO  contended 
that  such  higher  rate  is  necessary  to 
provide  an  incentive  for  northern  milk 
supplies  in  Iowa  to  be  shipped  to 
Kansas  City  when  needed  for  fluid  use. 
Moreover.  NFO  contended  that  the 
application  of  a  lower  rate  for 
determining  location  adjustments  would 
over-value  milk  at  distant  locations  that 
is  pooled  on  the  market  but  which  is  not 
shipped  to  distributing  plants  for  fluid 
use. 

The  handler  operating  the  Topeka 
distributing  plant  also  opposed  the  price 
increase  that  would  result  from  Mid- 
Am's  proposal  to  provide  plus  location 
adjustment  zones  in  Kansas.  The 
handler  contended  that  the  order's 
current  intra-market  pricing  structure  is 
providing  adequate  supplies  of  milk  at 
all  plant  locations  in  an  orderly  manner. 
The  handler  also  claimed  that 
estabhshing  plus  zones  in  western 
Kansas  actually  would  discourage  milk 
from  moving  to  the  major  population 
center  in  Kansas  City. 

The  basis  for  Mid-Am's  proposal 
(which  Mid-Am  has  abandoned  but 
which  is  supported  by  AMPI— Southern 
Region]  to  establish  plus  location 
adjustment  zones  in  western  Kansas  is 
to  recognize  the  change  in  the  Class  I 
differential  aligimient  between  the 
Greater  Kansas  City  and  Southwest 


Plains  orders.  Prior  to  May  1, 1986,  the 
$1.98  Class  I  diflerential  under  the 
Southwest  Plains  order  was  24  cents 
higher  than  the  $1.74  differential  under 
the  Greater  Kansas  City  order.  In 
conjunction  with  current  location 
adjustment  provisions  under  both 
orders,  the  Class  I  differential  value  at 
Wichita  under  the  Southwest  Plains 
order  was  6  cents  above  the  Class  I 
differential  at  distributing  plants  located 
at  Topeka  and  Junction  City  under  the 
Greater  Kansas  City  order.  However, 
with  the  Class  I  differentials 
implemented  on  May  1, 1986,  the 
Southwest  Plains  price  exceeds  the 
Greater  Kansas  City  price  by  85  cents. 
In  the  absence  of  any  location 
adjustment  change,  the  Class  I  price  at 
Wichita  would  exceed  the  Class  I  price 
at  Junction  City  and  Topeka  by  67  cents. 
Such  a  price  difference  between 
competing  plants  represents  an 
alignment  rate  of  4.8  cents  per  10  miles 
between  Topeka  and  Wichita  (137 
miles]  and  5.8  cants  between  Junction 
City  and  Wichita  (112  miles]. 
Consequently.  AMPI  contends  that  the 
application  of  Kfid-Am's  Greater  Kansas 
City  proposal,  in  conjunction  with 
AMPI's  proposal  for  Southwest  Plains, 
would  moderate  the  substantial  price 
change  between  these  areas  by  both 
increasing  prices  in  the  western  portion 
of  the  Greater  Kansas  City  market  and 
decreasing  the  price  at  Wichita  under 
the  Southwest  Plains  order. 

Although  there  has  been  a  substantial 
change  in  the  price  relationship  between 
the  Greater  Kansas  City  and  Southwest 
Plains  markets,  price  alignment  alone  is 
not  a  sufficient  basis  for  increasing 
prices  above  the  level  mandated  by 
Congress  in  the  western  portion  of  the 
Greater  Kansas  City  marketing  area. 
Location  adjustments  for  the  Greater 
Kansas  City  market  must  recognize  the 
entire  structure  of  the  market  which 
dictates  the  extent  to  which  varying 
location  values  of  milk  may  or  should  be 
recognized.  Of  particular  importance  is 
the  relationship  of  the  location  of  the 
sources  of  producer  milk  relative  to  the 
population  centers  and  plants  that 
process  the  fluid  milk  needs  of  the 
market. 

As  indicated  previously,  the  Kansas 
City  and  Topeka  areas  are  the  major 
population  centers.  Most  of  the 
distributing  plants  are  located  in  or  near 
the  Kansas  City  area  while  only  two  are 
located  any  appreciable  distance  to  the 
west  of  Kansas  City.  In  addition,  the 
marketing  area  represents  the  primary 
supply  area  for  the  market.  The  counties 
that  represent  the  greatest  volume  of 
producer  milk  are  also  scattered 
throughout  the  milkshed. 


As  a  result  of  the  plant  and  supply 
locations,  there  is  no  indication  that 
there  are  any  greater  distances  involved 
for  producers  to  supply  the  Junction  City 
and  Topeka  plants  versus  the  Kansas 
City  area  plants.  Thus,  there  is  no 
indication  that  there  are  any  greater 
costs  incurred  by  producers  to  supply 
the  western  area  plants  versus  the 
Kansas  City  plants.  Consequently,  there 
is  no  basis  to  conclude  that  there  is  any 
greater  economic  service  provided  by 
producers,  for  which  they  should  be 
compensated  by  the  handler  receiving 
the  service,  for  supplying  the  western 
plants  relative  to  the  economic  service 
provided  in  supplying  plants  in  the 
Kansas  City  area.  In  addition,  the 
application  of  higher  prices  in  the 
western  part  of  the  marketing  area 
would  result  in  a  price  disincentive  for 
milk  to  move  towards  Kansas  City. 
Therefore,  the  proposed  higher  priced 
zones  for  the  western  portion  of  the 
marketing  area  must  be  denied. 

The  Steffen  Dairy  Company,  which 
operates  a  distributing  plant  at  Wichita, 
Kansas,  that  is  regulated  under  the 
Southwest  Plains  order,  filed  exceptions 
to  the  denial  of  the  proposed  plus 
location  adjustments  for  the  western 
portion  of  the  Greater  Kansas  City 
marketing  area.  Steffen  is  primarily 
concerned  with  the  location  adjustment 
apphcable  at  Wichita  under  the 
Southwest  Plains  order  (which  is 
considered  under  issue  lb]  and  the 
resulting  price  relationship  between  the 
Wichita  plant  and  the  distributing  plants 
located  to  the  north  at  Junction  City  and 
Topeka  that  are  regulated  under  the 
Greater  Kansas  City  order.  In  the  event 
that  a  lower  price  could  not  be  adopted 
at  Wichita  under  the  Southwest  Plains 
order,  Steffen  suggested  that  the 
proposed  plus  location  adjustments  for 
the  western  portion  of  the  Greater 
Kansas  City  marketing  area  be 
reconsidered  as  a  means  to  reduce  the 
price  difference  between  Wichita  and 
plants  to  the  north. 

For  reasons  previously  set  forth,  the 
structure  of  the  Greater  Kansas  City 
market,  particularly  the  location  of  the 
sources  of  producer  milk  relative  to 
plant  locations  and  the  population 
centers  of  the  market,  does  not  provide 
a  basis  for  establishing  higher  prices  in 
the  western  portion  of  the  Greater 
Kansas  City  marketing  area. 
Consequently,  the  substantial  change  in 
the  price  relationship  between  the 
Greater  Kansas  City  and  Southwest 
Plains  markets  must  be  dealt  with,  to  the 
extent  possible,  in  the  context  of  the 
appropriate  location  value  of  milk  at 
Wichita  under  the  Southwest  Plains 
order.  The  location  adjustment  at 
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Wichita  is  considered  in  the  following 
issue. 

The  rate  used  to  compute  location 
adjustments  for  plants  located  outside 
the  marketing  area  should  be  increased 
from  1.5  cents  to  1.7  cents.  In  addition. 
Topeka  should  be  retained  as  a  basing 
point  for  determining  out-of-area 
location  adjustments. 

Topeka,  although  less  populated  than 
the  Kansas  City  area,  is  a  major 
population  center  in  the  marketing  area 
that  is  86  miles  west  of  Kansas  City. 
Missouri  (the  other  basing  point).  To  the 
extent  that  plants  in  distant  areas 
(particularly  those  in  lower-priced 
markets  to  the  north)  should  become 
associated  with  the  Greater  Kansas  City 
market,  the  minus  location  adjustments 
and  resulting  value  of  milk  at  such 
locations,  should  be  based  on  the 
distance  between  such  plants  and  the 
major  population  centers  in  the  Greater 
Kansas  City  marketing  area.  Plants 
northwest  of  the  marketing  area  would 
be  nearer  to  Topeka  while  plants  to  the 
northeast  would  be  nearer  to  Kansas 
City,  Missouri.  Location  adjustments  at 
distant  plants  should  be  based  on  the 
nearer  basing  point  to  reflect  their 
proximity  to  the  major  cities  where 
Class  I  prices  are  established  to  attract 
supplies  of  milk  for  fluid  use.  Removal 
of  Topeka  as  a  basing  point  would  tend 
to  ignore  the  importance  of  this  major 
population  center  as  a  fluid  market  and 
the  extent  to  which  it  is  an  attraction  to 
supplies  of  milk  for  fluid  use. 

Neither  of  the  rates  proposed  for 
establishing  location  adjustments  at 
distant  plants  (1.7  and  2.0  cents  per  10 
miles)  represents  the  current  bulk  milk 
hauling  cost  of  $1.60  per  loaded  mile. 
Such  haulirig  cost  represents  a  rate  per 
hundredweight  per  10  miles  that  varies 
from  3.27  to  3.56  cents,  depending  on  the 
weight  of  the  milk  in  the  tanker. 

Proponents  of  the  lower  1.7-cent  rate 
relied  on  price  alignment  considerations 
while  proponents  of  the  higher  2-cent 
rate  relied  on  increases  in  hauling  costs 
as  well  as  alignment  considerations. 
Proponents  of  the  higher  rate  indicate 
that  it  would  represent  more  of  the 
current  hauling  costs  and  thus  provide  a 
greater  incentive  than  the  lower  rate  for 
milk  to  be  shipped  to  the  market  for 
fluid  use.  Proponents  of  both  rates 
focussed  on  the  apphcation  of  their 
proposed  rates  in  lower-priced  markets 
to  the  north. 

As  previously  stated,  the  area  around 
Fredericksburg,  Iowa,  represents  the 
most  distant  supply  area  for  the  market. 
A  supply  plant  operated  by  AMPI  (North 
Central  Region)  that  is  pooled  on  the 
market,  as  well  as  two  nonpool  plants  at 
which  milk  is  priced  under  the  order,  are 
located  in  such  area.  Producer  milk  in 


this  Iowa  area  represented  about  10 
percent  of  the  total  producer  milk  on  the 
Greater  Kansas  City  market  in 
November  1985.  This  percentage  was  up 
from  about  eight  percent  in  1984  and 
1983.  About  half  of  the  milk  supply 
associated  with  the  Fredericksburg 
supply  plant  is  shipped  to  distributing 
plants  regulated  under  the  order  while 
the  other  half  is  retained  for 
manufacturing.  Although  the  proportion 
of  producers  on  the  market  from  Iowa 
has  increased,  such  supplies  represent  a 
relatively  minor  proportion  of  total  milk 
supplies. 

It  would  not  appear  that  the  use  of  a 
2.0-cent  rate,  rather  than  a  1.7-cent  rate, 
for  establishing  location  adjustments 
would  result  in  providing  any 
significantly  greater  incentive  for  milk  to 
be  shipped  from  Iowa  to  distributing 
plants.  Also,  it  is  not  clear  that  a  greater 
incentive  is  necessary  to  attract  this 
distant  milk  supply  for  fluid  use.  Also, 
application  of  the  2.0-cent  rate  would 
result  in  establishing  essentially  the 
same  location  value  of  milk  in  Uiis  Iowa 
area  that  exists  in  such  area  under  the 
current  location  adjustments  of  the 
Greater  Kansas  City  order. 
Consequently,  such  a  rate  would  ignore 
the  fact  that  the  Class  I  differential 
under  the  Iowa  order  was  increased  by 
15  cents  on  May  1. 1988.  Consequently, 
the  primary  relevant  factor  with  respect 
to  this  issue  is  the  alignment  of  Class  I 
prices  among  markets  rather  than  a 
price  incentive  for  shipments  of  milk 
from  supply  plants  in  distant  areas. 
In  this  regard,  there  is  very  little 
change  in  the  alignment  of  Class  I  prices 
between  the  Greater  Kansas  City  order 
and  markets  to  the  north  that  regulate 
distributing  plants  that  have  sales  in  the 
Greater  Kansas  City  marketing  area 
(Nebraska-Western  Iowa  and  Iowa). 
Prior  to  May  1.  the  Greater  Kansas  City 
Class  I  differential  exceeded  the 
Nebraska-Western  Iowa  Class  I 
differential  by  14  cents.  On  the  basis  of 
the  163  miles  between  Omaha  and 
Topeka,  this  price  difference 
represented  an  alignment  rate  of  less 
than  1  cent  (.82  cent)  per  10  miles.  The 
alignment  rate  between  Des  Moines 
(Iowa  order)  and  Kansas  City,  Missouri, 
was  1.7  cents  per  10  miles  on  the  basis 
of  the  34-cent  difference  in  Class  I 
differentials  and  192-mile  distance.  The 
current  rate  for  establishing  out-of-area 
location  adjustments  is  1.5  cents,  within 
the  range  of  the  alignment  rates  that 
existed  prior  to  May  1  between  the 
Greater  Kansas  City  market  and  the  two 
nearest  northern  markets. 

The  alignment  rate  between  Omaha 
and  Topeka  now  reflects  1  cent  per  10 
miles  since  the  difference  in  the  Class  I 
differentials  between  the  two  orders  is 


17  cents.  Also,  the  alignment  rate 
between  Des  Moines  and  Kansas  City, 
Missouri,  presently  is  1.85  cents  per  10 
miles  because  of  the  current  37-cent 
Class  I  differential  difference  between 
the  two  orders.  As  a  result  a  1.7-cent 
rate  is  more  appropriate  for  establishing 
location  adjustments  in  distant  areas 
since  it  is  within  the  range  of  the  current 
alignment  rates. 

NFO  excepted  to  the  adoption  of  the 
1.7-cent  rate  per  10  miles  to  establish 
location  adjustments  at  distant  locations 
and  ui^ed  that  the  higher  proposed  2.0- 
cent  rate  be  adopted.  NFO  contends  that 
the  use  of  the  lower  rate  is  inconsistent 
with  the  adoption  of  higher  rates  for 
other  markets  involved  in  this 
proceeding  as  well  as  for  other  markets 
in  this  region  of  the  country.  In 
particular,  NFO  contends  that  the  2.0- 
cent  rate  adopted  for  the  Southern 
Illinois  order  under  a  different 
proceeding  should  also  be  adopted  for 
the  Greater  Kansas  City  order  to 
establish  similar  location  values  of  milk 
in  northern  production  areas  (Iowa, 
Miimesota  and  Wisconsin)  v^ere  Uiere 
is  a  considerable  overlapping  of 
procurement  areas  among  Federal  order 
markets.  NFO  also  contends  that  the 
lower  rate  would  result  in  over-valuing 
milk  at  distant  locations,  such  as  at  Des 
Moines.  Iowa,  thereby  encouraging  the 
pooling  of  distant  milk  suppUes  on  the 
Greater  Kansas  City  market  without 
being  shipped  to  service  the  fluid  milk 
needs  of  the  market 

The  fact  that  a  2.0-cent  or  higher  10- 
mile  rate  was  adopted  for  computing 
location  adjustments  at  distant  locations 
under  other  Federal  orders  does  not 
provide  a  basis  for  the  use  of  such  rate 
under  the  Greater  Kansas  City  order. 
The  use  of  a  single,  uniform  rate  for 
establishing  location  adjustments  would 
not  recognize  the  varying  alignments  of 
Class  I  prices  among  Federal  order 
markets  that  occurred  because  of  the 
varying  changes  in  Class  I  differentials 
that  were  mandated  by  the  Food 
Security  Act  of  1985.  As  previously 
stated  in  this  decision,  the  mandated 
Class  I  differential  alignment  rates 
between  the  Greater  Kansas  City 
market  and  the  two  nearest  northern 
markets  range  from  1.0  to  1.85  cents  per 
10  miles.  Consequently,  a  2.0-cent  rate 
for  establishing  location  adjustments 
would  be  excessive  in  terms  of  the 
alignment  rates  resulting  from  such 
mandated  differentials.  In  addition,  a 
2.0-cent  rate  for  each  10  miles  would  be 
excessive  relative  to  applicable  prices  in 
more  northern  production  areas  in 
Minnesota  and  Wisconsin.  Furthermore, 
the  1.7-cent  rate  does  not  result  in  over- 
valuing milk  in  such  distant  northern 
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production  areas  in  terms  of  the 
mandated  Class  I  differential  alignment 
rates.  With  respect  to  the  location  value 
of  milk  at  Oes  Moines,  the  1.7-cent  rate 
results  in  a  Class  I  value  that  exceeds 
the  Iowa  order  mandated  Class  I 
differential  value  by  3  cents  per 
hundredweight,  which  is  hardly  a 
significant  variance  over  the  200  miles 
between  Des  Moines  and  Kansas  City. 

As  previously  stated,  the  Greater 
Kansas  City  order  establishes  minus 
location  adjustments  in  all  directions 
outside  the  marketing  area.  Establishing 
minus  location  adjustments  for  plants 
located  to  the  south  to  atti-act  milk 
northward  is  somewhat  in  conflict  with 
the  increase  in  milk  values  from  north  to 
south.  CurrenUy,  there  is  a  minus 
location  adjustment  at  a  supply  plant  in 
Franklin  County  that  is  outside  tiie 
marketing  area  to  the  south  of  the  major 
population  centers.  Elimination  of  this 
minus  adjustment,  as  proposed  by  Mid- 
Am  (the  cooperative  association  that 
operates  the  plant)  would  be  more 
consistent  with  the  increase  in  milk 
values  to  the  south.  However,  this  can 
be  accomplished  without  placing  Osage 
and  Franklin  Counties  in  tiie  base  zone 
as  Mid-Am  proposed.  To  accomplish 
this  objective,  the  area  around  the 
current  basing  points  (which  is  also 
outside  the  marketing  area)  within 
which  no  location  adjustments  apply 
should  be  expanded  from  50  to  70  miles. 
Hants  that  are  outside  the  marketing 
area,  and  more  than  70  miles  from  the 
nearer  of  Topeka  or  Kansas  City, 
Missouri,  would  have  location 
adjustments  computed  on  the  basis  of 
the  total  distance  between  the  plant  and 
the  nearer  basing  point  This  will  result 
in  no  location  adjustment  being 
applicable  at  Mid-Am's  southern  supply 
plant.  Also,  this  will  result  in  essentially 
the  same  location  adjustment  at  distant 
plants  that  was  proposed  by  AMPI 
(North  Central  Region). 

lb.  Plant  location  adjustments  for 
banders  under  tbe  orders  regulating  the 
handling  of  milk  in  the  Southwest  Plains 
and  Fort  Smith,  Arkansas  marketing 
areas 

The  location  adjustment  provisions  of 
the  Southwest  Plains  order  should  be 
amended  to  provide  for  a  better 
alignment  with  prices  estabhshed  in 
surrounding  markets  on  May  1. 1986, 
and  also  to  reflect  a  greater  portion  of 
the  increase  in  the  cost  of  hauling  bulk 
milk.  In  view  of  the  changes  in  Class  I 
differentials  in  this  and  surrounding 
markets,  Southwest  Plains  order 
minimum  prices  within  the  marketing 
area  need  to  be  increased  to  the  south  of 
Oklahoma  City  and  decreased  to  the 
north,  northeast,  and  northwest.  At 


locations  outside  the  marketing  area, 
location  adjustment  changes  are 
necessary  to  update  the  current 
procedure  employed  under  the  order  to 
recognize  the  values  of  milk  established 
in  out-of-area  locations  under  other 
Federal  orders.  No  location  adjustment 
changes  were  proposed  for  the  Fort 
Smith,  Arkansas  order  and  no  changes 
are  included  herein.  This  order  is  a  part 
of  a  prior  hearing  held  to  consider  a 
merger  of  tiie  SouUiwest  Plains  and  Fort 
Smith,  ArkansfiB  marketing  areas,  and  a 
further  expansion  of  the  Southwest 
Plains  marketing  area  to  include 
unregulated  territory  in  northwest 
Arkansas  and  southwest  Missouri.  At 
this  time,  it  is  only  necessary  that  the 
Southwest  Plains  order  recognize  the 
mandated  Class  I  differential  for  the 
Fort  Smith  order  implemented  on  May  1, 
1986.  Such  differential  applies  to  the 
only  plant  regulated  under  the  Fort 
Smith  order  and  the  location  adjustment 
provisions  of  the  order  do  not  apply  to 
any  plant  location.  However,  the 
mandated  differential  at  Fort  Smith  is  a 
factor  in  determining  the  location  value 
of  milk  at  locations  north  of  Fort  Smith 
that  are  applicable  at  plants  in  such 
areas  that  are  regulated  imder  the 
Southwest  Plains  order. 

The  location  adjustment  provisions  of 
the  Southwest  Bains  order  date  to 
January  1, 1983,  when  the  Southwest 
Plains  marketing  area  was  formed  by  a 
consoUdation  of  the  marketing  areas  of 
four  separate  Federal  orders  and  a 
further  expansion  to  include  intervening 
unregulated  territory.  Official  notice  of 
the  final  decision  issued  by  the 
Assistant  Secretary  on  October  4, 1982 
(47  FR  44268)  was  taken  at  the  hearing. 
Basically,  the  pricing  structure  for  the 
merged  and  expanded  marketing  area 
reflected  the  pricing  structure  and  price 
levels  that  existed  under  the  separate 
orders,  with  minor  modifications,  that 
previously  regulated  the  handlers 
operating  plants  that  would  become 
regulated  under  the  new  order. 

For  pricing  purposes,  the  Southwest 
Plains  marketing  area  is  divided  into  six 
pricing  zones.  Zone  I  includes  Oklahoma 
City  and  represents  the  market's  largest 
population  concentration.  There  are  no 
adjustinents  to  Class  I  and  blend  prices 
at  plants  in  Zone  1  which  contains  19 
counties  in  central  Oklahoma  extending 
east  from  Oklahoma  City  to  the 
Arkansas  state  boundary.  There  are 
currenUy  six  distributing  plants  located 
in  this  zone,  as  well  as  a  cooperative 
association  manufacturing  plant,  that 
are  pooled  under  the  order.  Five  of  these 
plants  are  located  in  Oklahoma  City, 
one  in  Norman  (Cleveland  County)  and 
one  in  El  Reno  (Canadian  County). 


Zone  n  includes  83  Oklahoma 
counties  located  south  and  west  of  Zone 
I,  including  the  panhandle  area.  There  is 
a  plus  7-cent  adjusbnent  for  such  zone 
although  there  are  ao  longer  any  pool 
plants  in  the  area.  Zone  III  includes  25 
Oklahoma  counties  located  north  of 
Zone  I,  where  a  minus  10-cent  location 
adjustinent  applies.  TTiere  are  three 
distributing  plants  and  one 
manufacturing  plant  located  in  Zone  III 
that  are  pooled  under  the  order.  The 
manufacturing  plant  and  one 
distributing  plant  are  located  in  Tulsa, 
while  the  other  two  distributing  plants 
are  located  at  Ponca  City  (Kay  County) 
and  Enid  (Garfield  County).  Both  Ponca 
City  and  Tulsa  are  basing  points  for 
determining  location  adjustments  at 
plants  that  are  substantial  distances 
fi^m  the  marketing  area.  Both  cities  are 
just  over  100  miles  from  Oklahoma  City, 
although  Ponca  City  is  due  north  while 
Tulsa  is  northeast  of  Oklahoma  City. 
Zone  rv,  which  is  north  of  Zone  HI, 
contains  four  Missouri  counties  and  nine 
southeastern  Kansas  counties.  A  minus 
33-cent  location  adjustment  applies  at 
the  one  distributing  plant  in  the  zone 
that  is  located  at  Pittsburg,  Kansas 
(Crawford  County). 

Zone  V  contains  22  south  cenfral 
Kansas  counties  located  north  of  Zone 
III  and  west  of  Zona  IV.  Wichita,  which 
is  straight  north  of  Ponca  City,  is  the 
major  population  center  in  the  area. 
Four  distributing  plants  and  one 
manufacturing  plant  that  are  pooled 
under  the  order  are  located  in  the  area. 
Two  of  the  distributing  plants  are 
located  in  Wichita  (Sedgwick  County), 
one  at  El  Dorado  (Bvtier  County)  and 
one  at  Hutchinson  (Reno  County).  The 
manufacturing  plant  is  located  at 
Hillsboro  (Marion  County).  A  minus  18- 
cent  location  adjustment  applies  at 
plants  in  this  area. 

Zone  VI  is  located  west  of  Zone  V  and 
contains  21  southwestern  Kansas 
coimties.  A  minus  13-cent  location 
adjustment  applies  although  there  are  no 
longer  any  pool  plants  in  the  area. 

The  current  in-area  pricing  structure 
provides  for  increasing  prices  to  the 
south  and  west  of  Oklahoma  City  in 
recognition  of  increasing  values  of  milk 
in  such  directions  under  Federal  orders 
regulating  the  handling  of  milk  in  Texas 
as  well  as  under  the  former  Red  River 
Valley  order,  the  Oklahoma  portion  of 
which  is  included  in  the  Southwest 
Plains  marketing  area.  Prices  decrease 
to  tiie  north  of  Oklahoma  City  in 
recognition  of  lower  milk  values  that 
existed  under  the  separate  orders  whose 
marketing  areas  are  now  a  part  of  the 
Southwest  Plains  marketing  area. 
However,  in  this  northern  area,  prices 
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also  increase  from  east  to  west  across 
southern  Kansas. 

The  Southwest  Plains  order  also 
establishes  specific  location 
adjustments  for  plants  located  in  areas 
that  surround  the  marketing  area.  In 
efTect,  the  order  establishes  pricing 
zones  in  most  of  the  territory  in  seven 
states  (Arkansas,  Louisiana,  Texas,  New 
Mexico,  Colorado,  Kansas,  and 
Missouri)  that  surround  the  marketing 
area.  The  specified  location  adjustments 
(both  plus  and  minus]  are  intended  to 
result  in  the  same  location  value  of  milk 
that  exists  in  such  areas  under  other 
Federal  orders  that  regulate  plants  in 
surrounding  areas.  This  procedure, 
which  was  adopted  when  the  Southwest 
Plains  order  was  first  issued,  is  based  on 
the  concept  that,  for  the  most  part, 
prices  in  these  surrounding  states  were 
estabUshed  under  Federal  order  public 
hearing  procedures  as  the  minimum 
price  levels  necessary  to  bring  forth 
adequate  supplies  of  milk  to  speciflc 
locations.  Consequently,  in  the  event 
that  any  plants  in  these  surrounding 
states  became  associated  with  the 
Southwest  Plains  order,  a  price  change 
should  not  result  because  of  a  change  in 
regulation. 

The  out-of-area  locations  that  are 
particularly  relevant  with  respect  to  this 
proceeding  are  those  adjustments  that 
apply  in  territory  in  Ariiansas  and 
Missouri  that  is  adjacent  to  the 
Southwest  Plains  marketing  area. 
Currently,  the  order  provides  for  no 
adjustments  in  the  Fort  Smith,  Arkansas 
area  since  the  Class  I  differentials  prior 
to  May  1, 1986,  at  Fort  Smith  and 
Oklahoma  City  were  almost  the  same.  In 
the  Fayetteville.  Arkansas  and 
Springfield,  Missouri  areas  the  order 
provides  for  minus  location  adjustments 
of  21  cents  and  38  cents,  respectively. 
Such  adjustments  resulted  in  the  same 
location  value  of  milk  in  such  areas  that 
existed  under  the  former  St.  Louis- 
Ozarks  order  that  was  terminated 
effective  April  1. 1985.  Plants  in  these 
areas  that  were  regulated  under  the  St. 
Louis-Ozarks  order  have  become 
regulated  under  the  Southwest  Plains 
order.  Currently,  in  northwest  Arkansas, 
there  is  a  distributing  plant  at 
Fayetteville  (Washington  County],  a 
supply  plant  at  Bentonville  and  a 
cooperative-operated  plant  at  Siloam 
Springs  (both  in  Benton  County]  that  are 
pooled  under  the  order.  In  southwest 
Missouri,  there  are  two  distributing 
plants  at  Springfield  (Greene  County),  a 
cooperative-operated  plant  at  Lebanon 
(Laclede  County)  and  a  supply  plant  at 
Marshfield  (Webster  County]  that  are 
pooled  imder  the  order. 


For  purposes  of  illustration,  the  Class 
I  differential  values  that  existed  under 
the  Southwest  Plains  order  prior  to  May 
1  in  each  of  the  pricing  zones,  as  well  as 
the  adjacent  Arkansas  and  Missouri 
areas,  with  current  location  adjustments 
are  shown  on  the  following  table.  Also 
indicated  are  the  Class  I  differentials 
that  have  existed  in  each  zone  since 
May  1, 1986,  with  current  location 
adjustments.  Also,  for  comparison 
purposes,  the  Class  I  differential  values 
adopted  herein  are  included.  The 
principal  cities  for  each  of  the  zones  are 
also  indicated  as  a  reference  point 
although  the  composition  of  Zones  II 
and  ni  have  been  modifled. 
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For  plants  that  are  located  outside  the 
marketing  area  and  beyond  the  territory 
within  which  specific  location 
adjustments  apply.  Class  I  and  blend 
prices  are  reduced  at  the  rate  of  1.5 
cents  for  each  10  miles  distance  from  the 
nearer  of  Ponca  City  or  Tulsa, 
Oklahoma.  Since  specific  location 
adjustments  are  estabUshed  for  most  of 
the  territory  surrounding  the  marketing 
area,  Nebraska  is  the  nearest  northern 
location  in  which  such  rate  for 
determining  location  adjustments  would 
apply.  Such  rate  for  establishing  minus 
location  adjustments  applies  in  all 
directions  where  specific  adjustments 
are  not  estabUshed,  except  for  locations 
in  the  State  of  Texas.  For  southwest 
Texas  locations  that  are  not  included  in 
any  Federal  order  marketing  area,  plus 
location  adjustments  are  estabUshed  at 
the  rate  of  1.5  cents  per  10  miles  from 
Oklahoma  City. 

The  Oklahoma  City  and  Tulsa  areas 
represent  the  largest  population  centers 
in  the  mariceting  area.  Oklahoma  County 
(Zone  I]  and  Tulsa  County  (Zone  HI) 
combined  represent  about  one-third  of 
the  Oklahoma  population.  Cleveland 
Coimty,  which  is  also  in  Zone  I  adjacent 
to  Oklahoma  County,  is  the  third  most 
populated  county  in  Oklahoma  with  a 
population  in  excess  of  100,000. 
Comanche  County  (Lawton  area),  which 
is  in  Zone  II  southwest  of  Oklahoma 
City,  is  the  fourth  most  populated  county 


in  Oklahoma  that  contains  in  excess  of 
100,000  people.  The  other  major 
population  center  in  the  marketing  area 
is  Wichita,  Kansas  (Sedgwick  County). 
This  is  the  third  most  populated  coun^ 
in  the  marketing  area,  ranked  behind 
Tulsa  and  Oklahoma  counties. 

Of  the  133  counties  in  the  marketing 
area,  only  the  five  previously  mentioned 
have  populations  in  excess  of  100,000. 
These  counties  represent  about  39 
percent  of  the  total  population  in  the 
mariceting  area,  indicating  that  a 
substantial  proportion  of  the  population 
is  scattered  throughout  the  marketing 
area.  Two  other  relatively  heavily 
populated  areas  outside  the  marketing 
area  within  which  Southwest  Plains 
order  pool  distributing  plants  are 
located  are  the  Springfield,  Missouri 
(Greene  County)  and  Fayetteville. 
Arkansas  (Washington  County)  areas. 

The  volimie  of  producer  milk 
associated  with  the  Southwest  Plains 
order  is  more  than  adequate  to  meet  the 
fluid  milk  needs  of  the  market.  The 
current  supply/demand  relationship  of 
the  maricet  is  depicted  by  the  time 
period  since  April  1. 1985.  when  the 
adjacent  St.  Louis-Ozarks  order  was 
terminated.  Since  that  time  the  volume 
of  producer  milk  under  the  order  has 
about  doubled  as  additional  fluid  milk 
plants,  and  milk  suppUes  associated 
with  such  plants,  became  regulated 
under  the  Southwest  Plains  order.  For 
April-December  1985,  receipts  of  milk 
fitim  producers  averaged  more  than  230 
milUon  pounds  per  month.  Only  about  48 
percent  of  such  receipts  was  used  for 
Class  I  purposes  by  handlers  regulated 
under  the  order. 

The  sources  of  producer  milk  for  the 
market  originate  at  dairy  farms  located 
in  the  states  of  Arkansas,  Kansas, 
Louisiana,  Mississippi,  Missouri, 
Nebraska,  New  Mexico,  Oklahoma,  and 
Texas.  However,  the  primary  sources  of 
supply  are  Missouri  (45  percent), 
Oklahoma  (28  percent),  and  Kansas  (21 
percent),  which  represent  about  94 
percent  of  the  total  producer  milk  on  the 
market  About  five  percent  of  the 
producer  milk  originates  in  Arkansas 
while  the  remaining  states  account  for 
about  one  percent. 

The  southwest  Missouri  area  around 
Springfield  represents  the  heaviest  milk 
producing  area  for  the  Southwest  Plains 
market  as  eight  of  the  top  10  milk 
producing  counties  are  located  in  this 
area.  The  remaining  two  top  producing 
counties  are  Grady  County,  Oklahoma 
(which  is  in  Zone  I  south  of  Oklahoma 
City)  and  Sedgwick  County.  Kansas 
(which  is  the  Wichita  area  in  Zone  V). 
Combined,  these  10  counties 
represented  39.5  percent  of  the  total 


/4 


Fedeial  ItogMer  /  Vol.  51,  No.  214  /  Vfednesday.  November  5.  1986  /  Proposed  Rules 


OMatwmaCly. 

Lavton 

Ponca  CHy/tulaa.. 


Jo|iln/lndep*ndence .. 


GanlmCily.. 
Fort  Smittt...^.. 


SpnngAsU.. 


producer  milk  on  the  market  in  locations  are  indicated  in  the  following 

November  IMS.  The  next  10  leacting  table.  The  proposed  Class  I  differential 

counties  in  tenns  of  producer  receipts 

represented  about  16  percent  of  the  total 

producer  milk  on  die  market  Three  of 

these  counties  are  also  located  in  the  ^'^ 

Springfield  area  wdiile  two  are  located 

around  the  Payetteville.  Arkansas  area.  

Three  of  these  coonties  are  located  in  i 

Zone  ni  around  Tulsa  while  the  [[j 

remaining  two  are  in  Zone  V  around  n~Z 

Wichita.  In  total  the  top  20  counties  ^  -    - 

accounted  for  almost  56  percent  of  total  ^ 
producer  milk  with  the  remainder  being 

scattered  throughout  the  marketing  area.  

Fluid  milk  needs  erf  the  market  are  ~ 

also  supplied  by  handlers  who  operate 

plants  that  are  regulated  under  other  In  addition,  AMPl  and  Mid-Am 

Federal  order  mariiets.  For  the  fourth  proposed  that  the  composition  of  three 

quarter  of  1985. 18  distributing  plants  of  the  zones  be  modified.  The 

regulated  under  seven  diSierent  orders  cooperatives  proposed  that  the  western 

distributed  fluid  milk  products  in  the  and  northwestern  counties  be  removed 

Southwest  Plains  marketing  area.  Such  from  Zone  II  and  be  included  in  Zone  III, 

sales  represented  7.8  percent  of  the  total  and  that  Lincohi  County  be  removed 

fluid  milk  sales  in  the  market  area.  from  Zone  III  and  be  included  in  Zone  I. 
Elective  May  1, 1986.  the  Class  I  The  cooperatives  testified  that  no 

differentials  for  the  Federal  orders  that  location  adjustment  should  apply  in 

regulate  the  plants  with  sales  in  the  Zone  I  or  in  the  Port  Smith,  Arkansas 

marketing  areas  increased  by  varying  area  under  the  Southwest  Plains  order 

amounts,  ranging  from  15  to  96  cents.  to  reflect  the  east-west  alignment  of  the 

For  die  orders  involved,  the  Class  I  $2.77  Class  I  differential  mandated  by 

dilTerential  increases  were:  Nebraska-  the  Food  Security  Act.  In  addition,  they 

Western  Iowa,  15  cents;  Greater  Kansas  contended  that  Lincob  County  should 

City,  18  cents;  Texas  Panhandle,  24  be  added  to  Zone  1  because  a  new 

cents;  Southern  Illinois,  38  cents;  distributing  plant  is  being  constructed  at 

Southwest  Plains,  79  cents;  Fort  Smith.  Chandler.  Oklahoma.  The  cooperatives 

Arkansas,  82  cents;  Central  Arkansas,  contended  that  die  new  Farm  Fresh 

83  cents;  and  Texas.  96  cents.  plant,  which  is  to  be  a  replacement  for 

Because  of  the  change  in  the  the  current  plant  at  Ponca  City,  should 

relationship  of  the  Class  I  differentials  be  included  in  Zone  I  since  it  is  only 

between  the  SouUiwest  Hams  order  and  about  15  miles  from  the  boundary  of 

other  surrounding  Federal  order  Oklahoma  County.  As  such,  the 

maricets,  four  proposals  to  amend  the  cooperatives  contend  that  the  price  at 

location  adjustment  provisions  of  the  the  new  plant  should  be  the  same  as  the 

Southwest  Plains  order  were  received  price  that  applies  at  other  nearby  plants 

and  included  in  tiie  hearing  notice.  One  wiUi  which  the  Chandler  plant  will 

proposal  covered  the  entire  scope  of  the  compete  for  fluid  milk  sales.  Also,  die 

current  location  adjustment  provisions  cooperatives  testified  that  the  new  plant 

with  modifications  to  the  adjustments  at  location  is  further  from  supply  areas 

all  locations  inside  and  outside  the  than  the  Ponca  Qty  plant  and  that  it 

marketing  area.  The  other  diree  would  cost  more  than  an  additional  18 

proposals  concerned  location  cents  to  supply  the  new  location, 
adjustments  attwo  specific  locations.  Widi  respect  to  soudiem  Oklahoma 

namely,  Spnngfield,  Missouri  and  counties  diat  would  remain  in  Zone  U, 

ivim'     J  w!;  ...  *^^  cooperatives  testified  diat  the  plus 

AMPl  and  Mid-Am.  which  represent  a  location  adjustment  should  be  increased 

substantial  majority  of  die  producers  from  7  cents  to  23  cents.  They  contend 

who  supply  the  market,  joindy  proposed  diat  die  increase  is  necessary  to 

that  all  locaHon  adjustments  be  revised  recognize  die  difference  between  die 

m  light  rf^e  79-cent  increase  in  die  Class  I  differentials  under  the  Southwest 

Claw  I  differential  mandated  by  the  Plains  and  Texas  orders  effective  May  1. 

food  becunty  Act.  The  current  and  1986  (51  cents)  compared  to  a  34-cent 

pn^osed  location  adjustments  for  die  difference  prior  to  May  1.  They  also 

marketing  area  and  territory  in  testified  diat  die  removal  of  die  western 

Arkansas  and  Missouri  dial  was  and  northwestern  counties  fi-om  Zone  H 

previously  proposed  to  be  added  to  die  and  dieir  inclusion  in  Zone  HI  is 

Southwest  Plains  marketing  area,  and  necessary  because  of  die  alignment 

net  Class  I  differential  changes  at  such  changes  between  the  Southwest  Plains 


value  for  each  of  the  areas  is  also 
indicated. 
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and  Texas  Panhandle  orders.  Prior  to 
May  1.  the  Class  I  differential  under  the 
Texas  Panhandle  order  exceeded  the 
Southwest  Plains  differential  by  27 
cents,  whereas  since  May  1.  the  Texas 
Panhandle  differential  is  28  cents  less 
than  the  Southwest  Plains  differential. 
Consequendy,  the  cooperatives 
proposed  that  a  minus  18-cent  location 
adjustment  apply  in  such  area  to 
recognize  the  lower  value  of  milk  under 
the  Texas  Panhandle  order.  Also,  in  the 
Zone  ni  area  north  of  Zone  I,  the 
cooperatives  testified  that  the  proposed 
minus  18-cent  adjustment  was 
reasonable  in  terms  of  the  distances 
between  Oklahoma  City  and 
distributing  plants  located  at  Tulsa, 
Ponca  City  and  Enid.  Oklahoma  and  a 
2.2-cent  alignment  rate. 

The  cooperatives  contend  that  the 
proposed  increases  ia  the  minus 
adjustments  for  Zones  IV,  V.  and  VI  to 
47,  42,  and  27  cents,  respectively,  are 
necessary  to  align  prices  between  the 
Southwest  Hains  and  Greater  Kansas 
City  orders.  They  testified  that  such 
adjustments  were  necessary  to  spread 
the  85-cent  difference  between  the 
mandated  Class  I  di%rentials  for  the 
two  orders  over  the  344  miles  between 
Kansas  City  and  Oklahoma  City,  an 
alignment  rate  of  about  2.40  cents  per  10 
miles. 

For  the  Fayetteville,  Arkansas  area, 
the  cooperatives  proposed  that  a  minus 
22-cent  location  adjustment  ($2.55 
differential  value)  apply,  but  offered  no 
explanation  for  the  one-cent  change 
from  the  current  location  adjustment.  In 
the  Springfield,  Missouri  area  the 
cooperatives  testified  that  the  minus  47- 
cent  location  adjustment  ($2.30 
differential  value)  was  appropriate  in 
view  of  Class  I  differentials  mandated  at 
surrounding  cities.  The  cooperatives 
used  an  alignment  rate  of  2.0  cents  per 
10  miles  between  Springfield  and  six 
cities  (Kansas  City,  St.  Louis.  Tulsa, 
Oklahoma  City,  Fort  Smith,  and  Litde 
Rock)  and  averaged  the  six  differentials. 
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For  other  locations  outside  the 
marketing  area  the  cooperatives 
proposed  specific  location  adjustments 
for  groups  of  counties  to  reflect  under 
the  Southwest  Plains  order  the  same 
Class  I  prices  estabUshed  in  such 
counties  under  other  Federal  orders.  For 
more  distant  locations  beyond  which 
specific  adjustments  do  not  currently 
apply,  the  cooperatives  proposed  that 
the  rate  for  computing  location 
adjustments  be  increased  bom  1.5  cents 
to  2.25  cents  per  10  miles.  For  all  plant 
locations,  except  Texas,  the  adjustments 
would  be  negative  and  based  on  the 
distance  between  the  plant  and  the 
nearer  of  Ponca  City  or  Tulsa,  as  is 
currently  provided  under  the  order.  For 
Texas  locations  outside  any  Federal 
order  marketing  area,  the  adjustment 
would  be  plus  and  based  on  the  distance 
between  plants  and  Oklahoma  City,  as 
is  currently  provided. 

Prairie  Farms  Dairy,  Inc.,  a 
cooperative  association  that  jointly 
operates  a  fluid  milk  plant  at 
Springfield,  Missouri  with  Mid-Am, 
proposed  that  the  resulting  Class  I 
differential  value  in  the  Springfield  area 
should  be  the  same  as  the  Class  I 
differential  at  Kansas  City,  Missouri  or 
St.  Louis,  Missouri,  whichever  is  hi^er. 
(The  mandated  Class  I  differential  at 
Kansas  City  is  $1.92  while  the 
differential  at  St.  Louis  is  $1.99  under 
current  Southern  Illinois  order 
provisions,  but  proposed  to  be  $2.01 
under  another  proceeding.)  Prairie 
Farms  testified  that  such  lower 
differential  at  Springfield  is  necessary  to 
reflect  the  historic  alignment  of  pricing 
among  Springfield,  Kansas  City  and  SL 
Louis  and  to  continue  to  recognize  the 
substantial  volume  of  milk  that  is 
produced  in  southwest  Missouri.  Prairie 
Farms  testified  that  the  Missouri 
production  area  had  long  been 
recognized  by  the  Federal  order  pricing 
structure  whereby  the  Class  I 
differential  at  Springfield  was  the  same 
as  the  differential  at  St.  Louis  and  was 
14  cents  less  than  the  differential  at 
Kansas  City. 

Mid-Am,  which  offered  additional 
testimony  in  support  of  the  AMPI/Mid- 
Am  proposal,  contended  that  a  price  as 
low  as  that  proposed  by  Prairie  Farms 
was  no  longer  necessary  in  the 
Springfield  area  since  such  supplies 
have  a  growing  association  with 
markets  to  the  south.  Mid-Am  also 
contended  that  there  are  sufficient 
supplies  of  milk  located  to  the  north  of 
Kansas  City  and  St.  Louis  that  can  be 
relied  upon  for  fluid  milk  needs  in  those 
consumption  centers.  AMPI  also 
testified  that  a  Class  I  differential  of 
$1.99  at  Springfield  would  produce 


chaos  in  markets  in  all  directions.  AMPI 
noted  that  a  $1.99  differential  at 
Springfield  would  result  in  an  alignment 
rate  in  excess  of  4.4  cents  per  10  miles 
between  Springfield  and  the  mandated 
$2.77  Class  I  differential  at  Fort  Smith. 

Mid-Am  and  I^airie  Farms  altered 
their  positions  and  filed  a  jo'mt  brief 
supporting  a  $2.19  Qass  I  differential  at 
Springfield.  The  basis  for  such 
differential  (a  minus  58-cent  location 
adjustment)  was  not  specified. 

Foremost  Dairies,  Inc.,  which  operates 
a  pool  distributing  plant  at  Springfield, 
opposed  the  AMPI/Mid-Am  proposal 
and  supported  the  testimony  and 
proposal  submitted  by  Prairie  Farms, 
Foremost  contends  that  recognition  must 
continue  to  be  given  to  the  surplus  milk 
production  available  in  the  Springfield 
area  that  was  provided  for  under  the 
pricing  structure  that  existed  prior  to 
May  1, 1986.  In  its  brief.  Foremost 
indicates  that  a  Class  I  differential  of 
$2.12  at  Springfield  would  be  less 
inequitable  and  would  reflect  the  2.25- 
cent  rate  proposed  by  AMPI/Mid-Am 
for  out-of-area  location  adjustments  and 
the  mileage  between  Springfield  and 
Oklahoma  City. 

The  National  Farmers  Organization 
CNFO)  opposed  both  the  AMPI/Mid-Am 
and  I^airie  Farms  proposed  location 
adjustments  for  the  Springfield  area. 
NFO,  which  does  not  represent 
producers  on  the  Southwest  Plains 
market  but  which  represents  producers 
in  southwest  Missouri  who  supply  the 
Southern  Illinois  market,  suggested  that 
a  middle  of  the  road  approach  needs  to 
be  taken  to  balance  producer  and 
handler  interests  in  fiie  Springfield  area. 
NFO  suggested  that  a  $2.12  differential 
value  at  Springfield  would  accomplish 
such  an  objective  and  is  based  on  the 
2.25-cent  proposed  out-of-area  rate  and 
the  mileage  between  Oklahoma  City  and 
Springfield. 

NFO  also  suggested  modifications  to 
the  AMPI/Mid-Am  proposed  location 
adjustments  at  Fayetteville  and  Zones 
IV  and  V  of  the  marketing  area.  At 
Fayetteville  NFO  suggested  a  $2.43 
Class  I  differential  (34-cent  location 
adjustment).  NFO  testified  that  such  a 
location  adjustment  would  provide  for 
east-west  alignment  of  pricing  in 
northern  Arkansas  as  such  price  was 
proposed  by  Foremost  to  apply  at 
Paragould.  Arkansas  under  the  Central 
Arkansas  order.  In  Zones  IV  and  V  of 
the  marketing  area.  NFO  suggested 
Class  I  differentials  of  $2.17  and  $2.32. 
respectively.  Such  pricing  would  result 
in  maintaining  the  same  east  to  west 
alignment  from  Springfield  to  Wichita 
that  exists  under  the  current  Southwest 
Plains  order.  NFO  contends  that  the 


intra-maricet  east-west  alignment  (Zone 
IV  exceeds  Springfield  by  5  cents  and 
Zone  V  exceeds  Springfield  by  20  cents) 
should  not  be  disturbed. 

Two  handlers  that  operate  distributing 
plants  in  Zone  V  proposed  greater  minus 
location  adjustments  for  such  area  than 
proposed  by  AMPI/Mid-Am.  Jackson  Ice 
Cream  Co.,  whose  plant  is  located  at 
Hutchinson,  proposed  that  a  60-cent 
location  adjustment  ($2.17  differential 
value)  be  established  for  Zone  V.  The 
handler  testified  that  such  adjustment 
was  necessary  to  better  align  prices 
between  the  handler's  plant  and  plants 
that  are  regulated  under  the  Greater 
Kansas  City  order.  The  handler  testified 
that  most  of  the  stores  supplied  by  the 
Hutchinson  plant  are  in  the  direction  of 
Kansas  City  in  competition  with  sales 
by  distributing  plants  from  the  Kansas 
City  area. 

Prior  to  May  1, 1986.  the  Class  I  price 
in  Zone  V  exceeded  the  Kansas  City 
price  by  6  cents.  Since  May  1,  absent  a 
location  adjustment  change  under  the 
Southwest  Plains  order,  the  Zone  V 
Class  I  price  exceeds  the  Kansas  City 
price  by  67  cents.  Consequently.  Jackson 
contends  that  a  60-cent  location 
adjustment,  which  would  provide  for  a 
25-cent  price  difference  between  Kansas 
City  and  Hutchinson,  is  necessary  to 
maintain  some  reasonable  minimum 
order  price  competition  between  the  two 
areas. 

Steffen  Dairy  Co.,  whose  plemt  is  at 
Wichita,  proposed  that  a  78-cent 
location  adjustment  apply  in  Zone  V. 
Such  an  adjustment  would  result  in 
virtually  no  change  in  the  price 
relationship  between  Kansas  Qty  and 
Wichita  as  a  result  of  the  change  in  the 
Class  I  differentials  effective  May  1, 
1986.  At  the  hearing,  and  in  its  brief. 
Steffen  indicated  that  at  least  a  55-cent 
location  adjustment  for  Zone  V  ($2.22 
differential  value]  was  justified  on  the 
basis  of  a  3.5-cent  rate  apphcable  to  the 
cost  of  hauling  bulk  milk.  In  addition, 
Steffen  testified  that  most  of  the  plants 
sales  of  fluid  milk  products  are  made  in 
competition  with  other  plants  where 
lower  prices  apply  rather  than  with 
plants  to  the  south  where  higher  prices 
apply- 
Both  Steffen  and  Jackson  testified  that 
the  AMPI/Mid-Am  proposal  does  not 
provide  a  price  in  Zone  V  that  is  low 
enough  to  recognize  the  supplies  of  milk 
that  are  available  in  the  immediate  area, 
and  that  the  price  need  not  be  as  high  as 
the  cooperatives  proposed  to  attract 
milk  supplies  to  Zone  V  plants.  Also,  in 
its  brief  Steffen  indicated  that  the 
AMPI/Mid-Am  proposal  merely  splits 
the  85-cent  mandated  price  spread 
between  the  Greater  Kansas  City  and 


Southwest  Plaio*  ordert  at  Wichita,  thus 
asauoung  that  maritetiiig  coB(ytions 
between  Oklahoma  City  and  Wichita 
are  the  same  as  between  Kansas  City 
and  Wichita.  Steffen  points  out  that 
under  the  cooperatives'  proposal.  49 
percei^  (42  cents)  of  the  85-cent 
difference  is  reflected  between 
Oklahoma  City  and  Wichita  while  51 
percent  (43  cents)  is  covered  between 
Wichita-and  Kansas  City.  Prior  to  May 
1. 1986,  2S  percrat  of  the  24-cent 
difference  in  the  differentials  between 
the  orders  was  reflected  between 
Kansas  City  and  Wichita  (8  cents)  and 
75  percent  of  the  spread  was  reflected 
between  Wichita  and  Oklahoma  City 
(18  cents). 

Farm  Fresh,  Inc.,  which  is  building  a 
new  distributing  plant  at  Chandler, 
Oklahoma  (Lincoln  County)  to  replace 
its  plant  at  Ponca  City,  opposed  the 
removal  of  Lincoln  County  from  Zone  III 
and  its  inclusion  in  Zone  L  The  handler 
contends  that  the  rezoning  of  Lincoln 
County  has  nothing  to  do  with  the  stated 
primary  purpose  of  the  hearing  to 
consider  location  adjustment  changes  to 
conform  with  the  Class  I  differentials 
mandated  by  the  Food  Security  Act  of 
1985.  The  handler  further  contends  that 
the  rezoning  issue  was  buried  within  the 
proposed  pricing  changes  for  the  order 
and,  as  a  result,  was  not  known  by  Farm 
Fresh  in  sufficient  time  for  the  handler 
to  adequately  prepare  for  the  hearing. 
Since  the  summary  of  the  purpose  of  the 
hearing  did  not  specify  the  proposed 
rezoning.  Farm  Fresh  contends  that  the 
issue  was  not  properly  noticed  for 
hearing.  Farm  Fresh  further  contends 
that  the  rezoning  proposal  cannot  be 
adopted  without  the  preparation  of  a 
regulatory  flexibility  analysis  indicating 
the  impact  of  the  rule  on  a  small 
business.  In  addition.  Farm  Fresh 
contends  that  the  record  would  not 
support  the  rezoning  since  Lincoln 
County  is  a  relatively  heavy  milk 
producing  area  and  further,  that 
Chandler  is  no  farther  from  supplies  of 
milk  in  southwest  Missouri  than  is 
Ponca  City. 

Effective  May  1, 1986,  the  Class  I 
differentials  for  the  Southwest  Plains 
and  Fort  Smith,  Arkansas  orders  were 
increased  by  79  cents  and  82  cents, 
respectively,  to  $2.77.  Such  differential 
applies  to  plants  in  Zone  I  of  the 
Southwest  Plains  order  as  well  as  to  the 
only  plant  regulated  under  the  Fort 
Smith,  Arkansas  order.  No  location 
adjustments  apply  at  plants  in  Zone  I 
since  it  contains  the  major  population 
center  in  the  market  and  is  the  focal 
point  for  pricing  adjustments  at  all  other 
areas  under  the  order.  Also,  no  location 
adjustinent  should  apply  at  Fort  Smith 


under  the  Southwest  Plains  order  to 
recognize  the  mandated  Class  I 
differential  at  that  location. 

Lincoln  County  should  be  removed 
from  Zone  III  and  be  included  in  Zone  I 
as  proposed  by  AMPI/Mid-Am.  Such 
action  was  supported  by  a  handler  who 
operates  a  distributing  plant  in  Zone  I  at 
Norman  (Cleveland  County).  The 
handler  supported  the  proposal  because 
of  the  proximity  of  Chandler  (where  the 
new  distributing  plant  is  being 
constructed)  to  the  Oklahoma  City  area 
and  other  plants  in  the  area  that  serve 
the  major  population  center. 

Farm  Fresh  contends  that  Lincoln 
County  should  remain  in  Zone  III  (where 
a  minus  18-cent  location  adjustment 
would  apply)  because:  (1)  Chandler  is  45 
miles  from  Oklahoma  City;  (2)  Farm 
Fresh's  principal  competitors  are  located 
at  Tulsa  in  Zone  III;  and  (3)  the  new 
plant  at  Chandler  is  no  farther  from 
southwest  Missouri  supply  areas  than 
the  current  plant  at  Ponca  City.  Such 
factors  are  not  controlling  in 
determining  the  appropriate  zone  in 
which  Lincoln  County  should  be 
included. 

Under  a  zone  pricing  arrangement, 
location  adjustments  are  not  established 
on  the  precise  location  of  each  and 
every  plant.  Prices  are  established  at 
major  city  locations  with  the  territory 
being  expanded  to  include  additional 
counties  in  the  proximity  of  the 
population  center  within  which 
additional  plants  may  be  located. 
Within  such  zone  the  same  prices  apply 
to  all  plants  that  would  be  expected  to 
compete  with  each  other,  both  in  terms 
of  fluid  milk  sales  in  the  major 
population  center,  and  in  the 
procurement  of  supplies  of  milk.  For 
example.  Zone  I  includes  the  major 
population  centers  around  Oklahoma 
City.  However,  in  total  Zone  I  includes  a 
band  of  19  central  Oklahoma  counties 
that  extends  from  Caddo  County  on  the 
west  to  the  Arkansas  border  on  the  east. 
Such  zone,  in  addition  to  recognizing  the 
major  population  center,  recognizes  the 
location  value  of  milk  in  central 
Oklahoma  that  is  identical  on  an  east- 
west  axis  from  Fort  Smith  to  Oklahoma 
City.  In  contrast,  the  focal  point  for 
pricing  in  Zone  ID  is  Tulsa,  the  major 
population  center.  A  minus  location 
adjustment  applies  at  Tulsa  and  25  north 
and  northeastern  counties  because  such 
counties  are  relatively  nearer  to  supplies 
of  milk  in  southwest  Missouri  and 
southern  Kansas  than  Oklahoma  City 
and  the  counties  in  Zone  I. 

Because  of  its  proximity  to  Oklahoma 
City  and  tiie  $2.77  Class  I  differential 
value  of  milk  across  centi-al  Oklahoma, 
Lincoln  County  is  much  more  closely 


associated  with  the  value  of  milk  in 
Zone  I  than  with  the  value  of  milk  at 
Tulsa  in  Zone  m.  Lincohi  County  is 
adjacent  to  Oklahoma  County  and  most 
of  the  territory  in  the  County  (including 
Chandler)  is  south  at  the  north  border  of 
Oklahoma  County.  Chandler  is  about  15 
miles  east  of  the  Oklahoma  County 
border  and  about  the  same  distance 
north  of  the  east-west  price  line 
mandated  by  the  Food  Secjuity  Act  of 
1985.  In  such  a  situation,  it  would  be 
unreasonable  for  a  minus  18-cent 
location  adjustment  to  ai^ly  at 
Chandler,  as  was  proposed  for  the  more 
northeastern  population  center  at  Tulsa, 
since  the  primary  competitors  of  the 
new  plant  in  terms  of  both  sales  and 
procurement  would  be  other  plants  in 
the  Zone  I  area. 

In  terms  of  procurement  of  raw  milk 
supplies,  the  Chandler  plant  is  much 
further  south  of  milk  supplies  in  Kansas 
than  the  current  plant  at  Ponca  City. 
Also,  the  Chandler  plant  is  further  from 
the  heavy  southwest  Missouri  supply 
area  than  plants  in  the  Tulsa  area.  TTie 
fact  that  Lincoln  County  is  the  third 
largest  milk  producing  county  in 
Oklahoma  (3.5  to  4  million  pounds  of 
milk  per  month)  is  not  a  factor  that 
requires  a  minus  18-eent  location 
adjustment  in  such  county.  Lincoln 
County  supplies,  which  are  available  to 
any  number  of  planti,  cannot  possibly 
satisfy  the  fluid  milk  requirements  of  the 
major  population  center.  Additional 
supphes  must  be  obtained  from  northern 
and  northeastern  supply  areas. 
Obviously,  by  the  submission  of  their 
proposal,  AMPI  and  Mid-Am  (which  are 
major  suppliers  of  Farm  Fresh)  would 
not  prefer  to  make  supplies  available  to 
the  Chandler  location  at  a  price  less 
than  the  price  that  applies  in  the 
adjacent  Oklahoma  County  because 
greater  costs  would  be  incurred  in 
supplying  the  new  plant.  In  fact,  tiie 
cooperatives  testified  that  it  would  cost 
more  than  an  additional  18  cents  to 
supply  the  plant  at  its  new  location.  This 
indicates  that  the  looation  value  of  milk 
at  Chandler  is  essentially  the  same  as 
for  other  current  Zone  1  locations,  and  is 
in  excess  of  the  value  of  miUc  at  plants 
in  Zone  ID  that  are  nearer  to  the  primary 
sources  of  supply  for  the  market. 

Farm  Fresh,  which  is  now  the  largest 
disfributing  plant  in  Oklahoma,  is 
considered  to  be  a  small  business. 
Virtually  all  other  fluid  milk  plants,  and 
the  producers  who  supply  such  plants, 
are  also  considered  to  be  small 
businesses.  While  the  inclusion  of 
Lincoln  County  in  Zone  I  may  have  an 
impact  on  Farm  Fresh,  the  primary 
consideration  is  the  establishment  of 
uniform  prices  at  similarly  situated 
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handler  plants  as  required  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended.  As  indicated  by 
Farm  Fresh,  the  decision  to  build  a  new 
plant  at  Chandler  was  based  in  part  on 
the  reduction  in  costs  to  supply  the  fluid 
milk  needs  of  the  major  population 
center.  The  minimum  order  price  should 
be  the  same  at  Chandler  as  at  other 
similarly  located  plants  that  serve  the 
Oklahoma  City  area  and  which  also  will 
compete  with  Farm  Fresh  for  a  source  of 
supply.  Also,  the  higher  price  will 
partially  offset  the  extra  costs  incurred 
by  producers  to  supply  the  new  plant 
relative  to  supplying  plants  that  are 
nearer  to  the  principal  sources  of  supply 
in  southwestern  Missouri  and  southern 
Kansas. 

The  notice  scheduling  the  hearing 
indicated  that  the  purpose  of  the  hearing 
was  to  consider  proposals  to  amend 
seven  different  milk  orders  and  the 
proponents  indicated  the  proposals  were 
designed  to  change  location  adjustment 
provisions  to  conform  with  Class  I 
differentials  mandated  by  the  Food 
Security  Act  of  1985.  The  major  impetus 
for  the  hearing  was  the  r.hang«.  iq  class  I 
differentials,  as  indicated  in  the 
summary  of  the  hearing.  It  is  not 
possible  to  indicate  in  a  short  summary 
of  the  purpose  of  the  hearing  all  the 
zoning  and  price  changes  for  specific 
plant  locations  that  were  iwoposed  by 
amending  location  adjustment 
provisions.  All  of  the  specific  proposals 
for  the  various  orders  were  set  fanth  in 
the  hearing  notice  as  required  for  review 
by  interested  parties.  Farm  Fresh,  a 
handler  who  has  long  been  regulated 
under  the  Southwest  nains  oMer,  would 
certainly  have  an  interest  in  proposed 
pricing  changes  at  either  the  new  or 
current  plant  location.  It  is  die 
responsibility  of  affected  parties,  such 
as  Farm  Fresh,  to  determine  if  and  how 
the  specific  proposals  would  affect 
prices  at  various  locations,  rather  than 
depend  on  a  summary  of  potential 
changes  prepared  by  another  party. 
Although  the  rezoning  of  Lincoln  County 
was  not  the  major  impetus  for  the 
hearing,  consideration  of  the  issue  was 
both  timely  and  relevant  in  terms  of  the 
inter  and  intra-market  price  adjustments 
that  might  be  required  as  a  result  of  the 
Class  I  differential  changes.  Although 
more  time  to  prepare  may  have  been 
desired,  Farm  Fresh  participated  at  the 
hearing,  both  through  direct  testimony 
and  cross-examination  of  other 
witnesses,  and  filed  a  brief.  All  of  the 
issues  relevant  to  a  determination  of  the 
appropriate  toning  of  Lincoln  County 
were  fully  explored  on  the  record  of  the 
proceeding. 


Farm  Fresh  excepted  to  the  inclusion 
of  Lincoln  County  in  Zone  I.  Farm  Fresh 
contends  that  such  action:  (1)  would 
disrupt  historical  price  relationships 
since  Lincoln  County  has  been  included 
in  Zone  III  for  many  years;  (2)  would 
establish  a  price  to  Farm  Fresh  that  is  in 
excess  of  the  price  applicable  to  primary 
competitors  in  Zones  III  and  V;  (3) 
cannot  be  justified  on  the  basis  of  the 
proximity  of  milk  supplies  since  the 
Chandler  plant  is  25  miles  closer  to  the 
market's  major  milk  supply  area  than 
the  current  Ponca  City  plant;  (4)  is  based 
on  speculation  that  supplies  of  milk 
would  not  be  made  available  to 
Chandler  at  the  Zone  HI  price;  (5)  does 
not  address  the  impact  of  the  price 
change  on  a  small  business  as  required 
by  the  Regulatory  Flexibility  Act  and  (6) 
was  not  adequately  noticed  for  hearing. 

As  previously  stated  in  this  decision, 
the  issue  of  the  appropriate  location 
adjustment  for  Lincoln  County  centers 
on  whether  the  location  value  of  milk 
deUvered  to  Chandler  is  more  closely 
associated  with  the  value  of  milk  in 
Zone  I  or  Zone  m.  The  issue  is  relevant 
since  the  replacement  of  the  Ponca  City 
plant  with  a  new  plant  that  is  under 
construction  at  Chandler  reflects  a 
significant  new  development  in 
marketing  conditions  under  the 
Southwest  Plains  order.  Since  no  milk 
has  been  priced  at  the  Chandler  location 
in  the  past  there  has  been  no  historical 
price  relationship  between  Chandler 
and  plants  at  any  other  location  in  the 
market. 

Hie  inclusion  of  Lincoln  County  in 
Zone  I  will  increase  the  cost  to  Farm 
Fresh  at  Chandler  by  18  cents  relative  to 
the  Ponca  City  plant  and  other  plants  in 
Zone  in  at  Eidd  and  Tulsa,  Oklahoma. 
Whether  these  plants  or  other  plants  in 
Oklahoma  City  are  the  primary 
competitors  of  Farm  Fresh  in  the 
distribution  of  fluid  milk  products  is  not 
a  particularly  relevant  consideration. 
Also,  whether  Farm  Fresh  distributes 
most  of  its  fluid  milk  products  in  the 
major  Oklahoma  City  population  area  or 
in  areas  to  the  north  is  not  relevant. 
Even  if  all  the  fluid  milk  sales  by  Farm 
Fresh  were  made  in  northern  areas  in 
competition  with  plants  at  which  lower 
prices  apply,  it  would  not  have  a  bearing 
on  the  value  of  milk  deUvered  to  the 
plant  at  Chandler.  The  primary 
consideration  is  whether  the  costs 
incurred  in  supplying  the  Chandler  plant 
with  milk  fivm  the  major  production 
areas  of  the  market  are  more  closely 
associated  with  the  value  of  milk  in 
Zone  I  or  with  the  lower  value  of  milk 
delivered  to  plants  in  Zone  III  that  are 
nearer  to  the  major  production  areas  of 
the  market. 


In  this  regard.  Chandler  is 
substantially  further  south  from  the 
southern  Kansas  supply  area  than  the 
current  Ponca  City  plant  or  other 
distributing  plants  in  Zone  HI  (Enid  and 
Tulsa).  Chandler  is  about  100  miles 
further  from  this  supply  area  than  Ponca 
City.  Consequently,  greater  costs  would 
be  incurred  to  supply  milk  to  the 
Chandler  location  than  to  the  Ponca  City 
or  other  Zone  III  locations  from  southern 
Kansas. 

With  respect  to  the  major  production 
area  in  southwestern  Missouri,  the  claim 
by  Farm  Fresh  that  Chandler  is  25  miles 
closer  to  such  area  than  Ponca  City  is 
not  supported  by  testimony  of  the 
specific  southwestern  Missouri  locations 
involved.  Although  the  testimony  of 
cooperative  associations  likewise  does 
not  provide  specific  locations,  a  review 
of  the  Household  Goods  Carriers' 
Bureau  Mileage  Guide  13  (of  which 
official  notice  was  taken  at  the  hearing) 
supports  the  conclusion  that  Chandler 
and  Ponca  City  are  about  the  same 
distance  from  this  major  production 
area.  However,  the  relevant  mileage 
comparison  with  respect  to  supplies  of 
milk  in  southwest  Missouri  is  with 
Tulsa,  not  Ponca  City.  In  this  regard, 
Chandler  is  about  60  miles  further  from 
the  southwestern  Missouri  production 
area  than  is  Tulsa.  This  indicates  that 
the  value  of  milk  delivered  to  Chandler 
is  greater  than  the  value  of  milk 
delivered  to  Tulsa.  If  prices  were  the 
same  at  Tulsa  and  Chandler,  there 
would  be  no  economic  incentive  under 
the  order  for  producers  to  incur  the 
additional  costs  involved  to  supply  the 
Chandler  location,  versus  Tulsa,  fi-om 
the  southwestern  Missouri  production 
area. 

The  foregoing  lends  considerable 
support  to  the  testimony  of  cooperative 
associations  that  it  would  cost  more 
than  the  additional  18  cents  to  supply 
Farm  Fresh  at  its  new  plant  location  at 
Chandler.  Because  of  the  distances 
involved,  milk  originating  in  both  the 
major  southwestern  Missouri  and 
southern  Kansas  production  areas  has  a 
greater  value  delivered  to  Chandler  than 
to  other  Zone  III  locations  at  Tulsa,  Enid 
or  Ponca  City.  The  producers  who 
supply  the  Chandler  plant  will  provide  a 
greater  economic  service  to  Farm  Fresh 
than  the  service  provided  in  supplying 
other  plants  in  Zone  III  that  are  nearer 
the  primary  production  areas  of  the 
market,  and  should  be  compensated 
accordingly.  Consequently,  all  relevant 
factors  involved,  rather  than 
speculation,  indicate  that  Lincoln 
County  should  be  included  in  Zone  I. 

The  inclusion  of  Lincoln  County  in 
Zone  I  will  not  have  a  significant 
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economic  impact  on  Farm  Fresh.  The  18- 
cent  increase  at  Chandler  represents 
less  than  1.4  percent  of  the  minimum 
order  Class  I  price  applicable  at  the 
handler's  Ponca  City  plant  dming  1985. 
Furthermore,  even  if  there  were  a 
substantial  price  increase  at  Chandler, 
there  would  be  no  basis  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  to  establish  a 
different  price  for  Farm  Fresh  because  of 
a  size  comparison  between  Farm  Fresh 
and  other  handlers.  Such  Act  requires 
that  prices  be  uniform  among  similarly 
located  handlers.  Also,  it  would  not 
appear  that  any  further  regulatory 
flexibility  analysis  of  the  impact  on 
Farm  Fresh  would  be  required  since  the 
promulgation  of  Agency  rules  involving 
prices  are  exempt  from  the  Regulatory 
Flexibility  Act.  This  is  specified  in 
section  601(2]  of  the  Regulatory 
Flexibihty  Act  which  states  "...  that 
the  term  'rule'  does  not  include  a  rule  of 
particular  applicability  relating  to  .  .  . 
prices. ..." 

With  respect  to  other  procedural 
issues  involved.  Farm  Fresh  raised  no 
issues  relating  to  the  adequacy  of  the 
notice  of  hearing  that  were  not 
previously  considered  in  this  decision. 
For  all  of  the  foregoing  reasons,  Lincoln 
County  should  be  included  in  Zone  I. 
Adjustments  to  the  Zone  I  price  to 
reflect  the  value  of  milk  at  other 
locations  are  necessary  because  of  the 
changes  in  the  price  relationships 
between  the  Southwest  Plains  and  other 
Federal  order  markets.  The  price 
alignment  issue  is  particularly  acute 
with  respect  to  northern  and 
northeastern  areas,  particularly  Wichita 
and  Springfield,  where  the  greatest 
controversy  exists  over  the  location 
adjustments  that  should  apply  at  such 
locations  under  the  order.  At  all  other 
locations  there  was  either  no  opposition 
to  the  location  adjustments  proposed  by 
AMPI/Mid-Am,  or  at  least  a  much 
narrower  range  between  what  was 
proposed  and  suggested  modifications  to 
such  proposal.  For  northern  areas,  the 
price  adjustment  should  reflect,  to  the 
extent  possible,  the  market  structure  set 
forth  previously  and  the  cost  of  hauling 
milk  from  where  it  is  produced  to  the 
principal  population  centers  where  it  is 
needed  for  use  in  fluid  milk  products.  To 
the  south  and  west  of  Zone  I,  the 
location  adjustments  are  primarily  an 
alignment  issue. 

Zone  n  should  be  redeHned  as 
proposed  by  AMPI/Mid-Am  to  include 
only  those  southern  Oklahoma  counties 
that  are  located  between  Zone  I  and 
Texas.  The  plus  location  adjustment 
should  also  be  increased  from  7  cents  to 
23  cents,  resulting  in  a  Class  I 


differential  value  of  $3.00.  There  was  no 
opposition  to  this  proposed  location 
adjustment  change  and  there  are  no 
longer  any  pool  plants  in  the  area.  The 
location  adjustment  increase  reflects  the 
increase  in  the  difference  between  the 
Class  I  differentials  under  the  Southwest 
Plains  and  Texas  orders  since  May  1, 
1986. 

Prior  to  May  1,  the  Texas  order 
differential  ($2.32)  exceeded  the 
Southwest  Plains  order  differential 
($1.98)  by  34  cents.  This  difference 
reflected  an  alignment  rate  of  about  1.6 
cents  per  10  miles  over  the  distance 
between  Oklahoma  City  and  Dallas. 
Since  May  1,  the  difference  in  the 
differentials  between  the  two  orders  is 
51  cents,  reflecting  an  alignment  rate  of 
about  2.4  cents  per  10  miles.  Because  of 
the  increase  in  the  differential  difference 
between  the  two  orders,  a  23-cent 
location  adjustment  represents  an 
appropriate  value  of  milk  in  southern 
Oldahoma  territory  that  is 
approximately  halfway  between  Dallas 
and  Oklahoma  City. 

The  current  western  counties  in  Zone 
II  (including  the  panhandle  area)  should 
be  included  in  Zone  III  with  a  minus  18- 
cent  location  adjustment.  There  was  no 
opposition  to  such  proposal  and  there 
are  no  longer  any  pool  plants  in  this 
area.  This  change  is  necessary  because 
of  the  substantial  price  alignment 
change  between  the  Southwest  Plains 
and  Texas  Panhandle  orders.  Prior  to 
May  1,  the  Class  I  differential  under  the 
Texas  Panhandle  order  ($2.25)  exceeded 
the  Southwest  Plains  differential  by  27 
cents.  Since  May  1,  the  Texas  Panhandle 
differential  has  been  28  cents  less  than 
the  Southwest  Plains  differential. 
Consequently,  a  minus  18-cent  location 
adjustment,  rather  than  a  plus  7-cent 
adjustment,  will  recognize  the  declining 
value  of  milk  to  the  west  of  Oklahoma 
City  mandated  by  the  Food  Security  Act 
of  1985. 

As  indicated  previously,  location 
adjustments  to  the  north  and  northeast 
of  Oklahoma  City  are  more  critical  than 
those  just  discussed,  both  in  terms  of 
price  alignment  with  other  markets  and 
in  terms  of  the  structure  of  the 
Southwest  Plains  market.  The  primary 
structural  consideration  is  the 
dependence  upon  northern  milk 
supplies,  particularly  those  in  southwest 
Missouri,  to  meat  the  fluid  milk  needs  of 
the  major  population  centers  of  the 
market,  namely,  Oklahoma  City,  Tulsa, 
and  Wichita. 

Proponents  of  various  location 
adjustments  relied  upon  various 
alignment  rates  ranging  from  2.0  to  3.5 
cents  per  10  miles.  However,  since 
location  adjustments  are  intended  to 


reflect  the  cost  of  hauling  bulk  milk  from 
where  it  is  produced  to  where  it  is 
needed,  the  rate  used  to  calculate 
location  adjustments  should  reflect 
hauling  costs.  Producers  who  supply 
milk  to  distant  plants  incur  a  greater 
hauling  cost  than  producers  who  supply 
relatively  nearby  plants.  Thus,  location 
adjustments  that  reflect  the  cost  of 
hauling  bulk  milk  compensate  producers 
for  the  varying  degrees  of  service  they 
provide  to  handlers  by  supplying  milk  to 
different  locations. 

In  this  regard,  a  number  of  witnesses 
testifying  with  respect  to  the  Southwest 
Plains  and  other  orders  involved  in  the 
proceeding  indicated  that  $1.60  per 
loaded  mile  represents  the  current  cost 
of  hauling  bulk  milk.  Such  cost 
represents  a  rate  per  10  miles  that  varies 
from  3.27  to  3.56  per  hundredweight, 
depending  on  the  weight  of  the  load. 
However,  a  conservative  rate,  rather 
than  an  actual  rate,  should  be  used  for 
location  adjustments  to  encourage 
hauling  efficiencies  and  minimize  the 
potential  of  exceeding  actual  costs.  If 
location  adjustments  were  based  on  a 
rate  sufficiently  in  excess  of  costs, 
significant  economic  incentives  could  be 
created  to  move  miDc  to  obtain  hauling 
profits  rather  than  for  the  purpose  of 
supplying  fluid  milk  needs.  Also,  some 
concern  was  expressed  with  respect  to 
declines  in  fuel  costs  which  might  not  be 
reflected  in  hauling  costs.  Consequently, 
a  rate  of  3  cents  per  10  miles  should  be 
used  as  a  conservative  hauling  rate  to 
reflect  the  varying  values  of  milk  and  to 
align  prices  between  Zone  I  and  zones 
to  the  north  and  northeast.  It  is  noted 
that  the  use  of  such  rate  is  constrained 
somewhat  by  the  scope  of  the  proposals 
as  well  as  by  the  proximity  of  certain 
plants  to  Fort  Smith,  which  has  a 
mandated  differential. 

The  Zone  III  location  adjustment 
proposed  for  the  counties  north  of  Zone 
I  is  minus  18  cents,  compared  to  minus 
10  cents  currently.  TTiere  was  no 
opposition  to  the  proposed  adjustment 
and  it  was  supported  by  handlers  who 
operate  plants  in  the  area  in  briefs. 
Tulsa  is  the  major  population  center  in 
the  zone.  Also,  Tulsa  and  Ponca  City  are 
basing  points  for  determining  location 
adjustments  at  plants  that  are 
substantial  distances  from  the  marketing 
area.  Historically,  prices  have  been  the 
same  at  both  cities  since  both  are 
approximately  the  same  distance  from 
Oklahoma  City. 

Tulsa  is  105  miles  northeast  of 
Oklahoma  City  and  the  minus  18-cent 
proposed  adjustment  represents  an 
alignment  rate  of  about  1.6  cents  per  10 
miles.  However,  recognizing  only  the 
northward  direction,  the  adjustment 
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represents  a  rate  of  about  3  cents  per  10 
miles  from  the  mandated  price  line  that 
extends  from  Oklahoma  City  to  Fort 
Smith.  In  addition,  such  price  represents 
an  alignment  rate  of  about  3  cents 
between  Tulsa,  Oklahoma  and  Topeka. 
Kansas.  The  Tulsa  differential  would  be 
67  cents  greater  than  Topeka  over  a 
distance  of  220  miles. 

Ponca  City  is  straight  north  of 
Oklahoma  City  by  102  miles. 
Incorporation  of  the  3-cent  hauling  rate 
would  result  in  a  substantially  lower 
price  at  Ponca  City  than  was  proposed 
or  testified  to  by  any  interested  party. 
However,  the  controlling  factor  in 
determining  the  value  of  milk  north  of 
Zone  I  must  be  Tulsa,  which  is  the 
second  largest  population  center  in  the 
market.  Also,  since  prices  have 
historically  been  the  same  in  this 
territory,  and  since  both  cities  are 
basing  points,  the  minus  18-cent  location 
adjustment  ($2.59  differential  value) 
should  be  adopted. 

At  Fayetteville,  Arkansas,  AMPI/Mid- 
Am  proposed  a  minus  22-cent  location 
adjustment  (a  $2.55  differential  value) 
while  NFO  suggested  a  34-cent  location 
adjustment  ($2.43  differential).  A  $2.43 
differential  at  Fayetteville  is  too  low 
relative  to  the  $2.77  mandated  Class  I 
differential  at  Fort  Smitii  which  is  62 
miles  south  of  Fayetteville.  A  34-cent 
location  adjustment  at  Fayetteville 
would  represent  an  alignment  rate  of 
over  4.8  cents  per  10  miles  between 
Fayetteville  and  Fort  Smith.  Such  a  rate, 
which  probably  exceeds  the  cost  of 
hauling  packaged  milk,  would  represent 
a  severe  misalignment  of  pricing 
between  distributing  plants  at 
Fayetteville  and  Fort  Smith. 

The  22-cent  location  adjustment  at 
Fayetteville  would  represent  about  a  3.1- 
cent  rate  over  the  seven  10-mile  zones 
between  Fort  Smith  and  Fayetteville. 
Since  such  rate  is  reasonably  close  to 
the  3-cent  hauling  rate  for  bulk  milk,  the 
$2.55  differential  proposed  at 
Fayetteville  is  about  as  low  a  price  that 
can  be  justified  at  such  location. 
Consequently,  the  1-cent  increase  in  the 
location  adjustment  at  Fayetteville 
should  be  adopted. 

The  two  most  populated  counties  in 
Zone  IV,  which  is  north  of  Tulsa  and 
Fayetteville,  are  Montgomery  County. 
Kansas  and  Jasper  County.  Missouri. 
The  minus  47-cent  location  adjustment 
proposed  ($2.30  differential)  should  be 
adopted  since  such  adjustment 
represents  an  alignment  rate  of  about  3 
cents  per  10  miles  on  a  north-south 
basis.  For  example,  Independence, 
Kansas  (Montgomery  County)  is  about 
90  miles  north  of  Tulsa  and  Joplin. 
Missouri  (Jasper  County)  is  about  90 
miles  north  of  Fayetteville. 


Consequently,  the  value  of  milk  in  Zone 
IV,  based  on  a  3-cent  hauling  rate  from 
north  to  south,  would  be  $2.32  based  on 
Tulsa,  and  $2.28  based  on  Fayetteville. 
As  such,  the  $2.30  differential  that 
results  from  the  minus  47-cent  location 
adjustment  proposed  is  reasonable  in 
view  of  the  cost  of  hauling  milk  and  the 
north  to  south  alignment  of  prices. 

Springfield,  Missouri,  which  is 
northeast  of  the  major  population 
centers  of  the  Southwest  Plains  market, 
is  in  the  heart  of  a  major  milk  producing 
region.  This  region  has  by  far  the 
greatest  volume  of  miUc  supplies  that  are 
available  to  meet  the  fluid  milk  needs  of 
the  market.  Such  factor  has  been 
recognized  under  the  pricing  structure 
that  existed  prior  to  May  1.  Prior  to  May 
1.  the  Class  I  differential  was  $1.60  at 
Springfield,  the  same  as  the  differential 
at  St.  Louis  (209  miles  to  the  northeast), 
and  14  cents  lower  than  the  differential 
at  Kansas  City  (189  miles  to  the 
northwest). 

The  Class  I  differential  value  at 
Springfield  that  results  from  the  location 
adjustments  proposed  range  from  $2.01 
to  $2.30.  Proponents  of  the  various 
differentials  relied  on  a  variety  of 
alignment  rates  to  justify  their  positions. 
Basically,  those  parties  that  proposed 
the  greatest  minus  location  adjustments 
place  primary  emphasis  on  the  supplies 
of  milk  available  in  the  area  and  the 
need  to  continue  the  historical  pricing 
structure  that  recognized  such  suppUes 
of  milk.  The  lesser  minus  location 
adjustment  would  give  little  recognition 
to  the  supply  situation  basically 
indicating  that  the  historical  pricing 
structure  has  been  altered. 

Application  of  the  current  Southwest 
Plains  location  adjustment  at  Springfield 
(minus  38  cents)  would  result  in  a  $2.39 
differential.  Such  differential  would  be 
47  cents  higher  than  at  Kansas  City  and 
38  cents  higher  than  the  $2.01 
differential  proposed  for  St.  Louis  under 
another  proceeding.  Consequendy,  the 
alignment  of  pricing  at  Springfield  has 
been  significanUy  altered  by  the  change 
in  the  Class  I  differentials  on  May  1. 
However,  to  the  extent  possible,  the 
substantial  volume  of  milk  available  in 
the  Springfield  area  must  be  recognized 
under  the  Southwest  Plains  order  pricing 
structure. 

The  extent  to  which  recognition  can 
be  given  to  the  substantial  production  in 
the  area  by  a  relatively  lower  value  of 
milk  is  constrained  by  the  price 
alignment  that  results  among 
distributing  plants  at  Springfield, 
Fayetteville  and  Fort  Smith.  For 
example,  a  $2.01  differential  at 
Springfield,  which  would  result  in  an 
alignment  rate  of  about  3  cents  per  10 
miles  between  Springfield  and  Tulsa. 


would  result  in  a  substantial 
misalignment  of  pricing  between 
distributing  plants  in  a  more  north  to 
south  direction.  With  a  $2.01  differential, 
the  resulting  alignment  rate  between 
Springfield  and  the  mandated 
differential  at  Fort  Smith  would  exceed 
4  cents  per  10  mile*.  Between  Springfield 
and  the  $2.55  differential  at  Fayetteville 
(120  miles),  the  rate  would  be  about  4.5 
cents. 

The  3-cent  rate,  which  is  a 
conservative  estimate  of  bulk  milk 
hauling  costs,  applies  on  a  straight  north 
to  south  axis.  The  mandated 
differentials  also  have  the  greatest 
alignment  rate  on  a  strai^t  north  to 
south  direction  and  this  rate  declines  as 
the  direction  is  tilted  to  the  east  or  west 
However,  to  recognize  the  existence  of 
milk  supplies  in  the  Springfield  area,  the 
3-cent  hauling  rate  should  be  used  in  a 
northeast  direction.  This  wiU  recognize 
the  situation  in  the  Southwest  trains 
market  whereby  the  major  production 
area  is  not  located  stricUy  to  the  north. 

The  extent  to  which  the  3-cent  hauling 
rate  can  be  shifted  to  the  east  is 
constrained  by  the  location  of 
distributing  plants  at  Fayetteville  and 
Fort  Smith.  Since  Fayetteville  is  the 
nearest  major  population  center  where  a 
pool  distributing  plant  is  located,  it  must 
be  the  basis  frtmi  which  the  relative 
value  of  milk  at  Springfield  is  computed. 
A  3-cent  rate  between  Fayetteville  and 
Springfield  indicates  that  the  price  at 
Springfield  should  be  36  cents  lower 
than  at  Fayetteville.  Consequently, 
relative  to  Zone  I,  a  minus  58-cent 
location  adjustment  should  apply  in  the 
Springfield  area,  resulting  in  a  $2.19 
Class  I  differential  value. 

Foremost  filed  exceptions  to  the  $2.19 
Class  I  differential  adopted  at 
Springfield  and  contended  that  the  Class 
I  differential  at  Springfield  should  not  be 
greater  than  $2.12.  The  exceptions, 
however,  do  not  provide  a  basis  to 
further  reduce  the  Class  I  differential  at 
Springfield  under  the  Southwest  I^ains 
order.  The  location  adjustment  at 
Springfield  is  limited  by  the  Class  I 
differential  to  the  south  at  Fayetteville 
which  is  also  constrained  by  the 
mandated  Class  I  differential  at  Fort 
Smith.  In  view  of  these  southern  prices, 
the  Class  I  differential  at  Springfield 
cannot  be  lower  than  $2.19. 

It  is  noted  that  the  Springfield 
Fayetteville  and  Fort  Smith  areas  are 
outside  the  boundaries  of  the  current 
Southwest  Plains  marketing  area.  Such 
areas  have  a  significant  association  with 
the  Southwest  Plains  market  as  three  of 
the  distributing  plants  in  the  area  (two 
at  Springfield  and  one  at  Fayetteville) 
are  regulated  under  the  order.  Also,  a 
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proposal  to  include  this  territory  in  the 
Southwest  Plains  mariceting  area  is 
under  consideration. 

The  appropriate  location  adjustments, 
for  reasons  previously  stated,  at  Fort 
Smith.  Fayetteville  and  Springfield  are 
zero,  minus  22  cents  and  minus  58  cents, 
respectively.  These  adjustments  will  be 
reflected  in  that  portion  of  the  location 
adjustment  provisions  that  relate  to 
areas  outside  the  marketing  area.  The 
minus  58-cent  adjustment  for  the 
Springfield  area  (Greene  County]  will  be 
specified  and  will  apply  to  a  lai^ 
number  of  additional  southern  Missouri 
counties.  Extension  of  this  $2.19 
constant  price  surface  across  southern 
Missouri,  as  was  proposed,  is  consistent 
with  the  east  to  west  mandated  constant 
price  line  that  extends  from 
Chattanooga  through  Memphis,  Little 
Rock,  and  Fort  Smith  to  Oklahoma  City. 
In  similar  fashion,  the  $2.77  price  line 
(no  adjustment)  and  the  $2.55  price  line 
(minus  22  cents)  will  be  extended  across 
central  and  northern  Arkansas. 

However,  these  two  price  adjustments 
for  Arkansas  will  not  be  specifically 
indicated  in  the  Southwest  Plains  order. 
The  regulatory  language  of  the 
Southwest  Plains  order,  which 
establishes  location  adjustment  zones  to 
equate  values  of  milk  with  prices 
established  by  other  orders  in  seven 
states  that  surround  the  Southwest 
Plains  marketing  area,  is  being 
shortened  and  simplified  to  accomplish 
the  same  objective.  Since  the  proper 
milk  value  has  been  determined  at 
Fayetteville  with  respect  to  its  primary 
association  with  the  Southwest  Plains 
market,  and  at  Fort  Smith  by  recognizing 
the  mandated  differential,  the  Central 
Arkansas  order  will  have  to  recognize 
these  values  under  the  zone  pricing 
structure  to  be  established  for  that 
order.  The  Central  Arkansas  order 
covers  a  substantial  proportion  of  the 
territory  in  Arkansas,  and  for  reasons 
set  forth  in  the  next  issue,  will  zone 
prices  throughout  the  State  to  recognize 
the  mandated  differential  at  Fort  Smith 
and  the  value  of  milk  at  Fayetteville. 
Consequently,  the  opportunity  presents 
itself  to  greatly  simplify  the  out-of-area 
location  adjustment  provisions  of  the 
Southwest  Plains  order.  The  Southwest 
Plains  order  language  no  longer  needs  to 
specify  groups  of  Arkansas  counties,  or 
out-of-area  zones,  to  which  specific 
location  adjustments  are  applied  to 
coordinate  pricing  with  other  orders. 
The  order  need  only  specify  that  the 
location  adjustment  under  the 
Southwest  Plains  order  for  any  plant 
located  in  Arkansas  shall  be  the 
difference  between  the  Southwest  Plains 
Class  I  price  and  the  Class  I  price 


applicable  at  way  plant  in  Arkansas 
under  the  Central  Arkansas  order.  This 
procedure  should  also  be  used  for 
establishing  location  adjustments  in 
other  states  surrounding  the  Southwest 
Plains  marketing  area  where  a 
substantial  proportion  of  the  territory  is 
included  under  a  Federal  order 
(Louisiana.  Texts.  New  Mexico  and 
Colorado).  This  will  greatly  shorten  and 
simplify  the  regulatory  language  without 
making  any  pricing  changes  from  what 
was  proposed  and  continues  the  current 
procedure  to  recognize  the  value  of  milk 
in  other  order  areas  under  the 
Southwest  Plains  order. 

The  location  adjustment  issue  in  the 
Wichita  (Zone  V)  area  is  similar  to  the 
Springfield  area  that  was  previously 
discussed.  There  is  a  significant  amount 
of  production  available  in  the  area 
though  not  nearly  so  much  as  in 
southwest  Missouri.  However,  a 
significant  change  in  the  price  alignment 
between  the  Southwest  Plains  and 
Greater  Kansas  City  orders  occurred  on 
May  1.  Prior  to  May  1.  the  Class  I  price 
under  the  Southwest  Plains  order  at  the 
four  distributing  plants  in  Zone  V  was 
only  8  cents  greater  than  the  Class  I 
price  applicable  at  Junction  City  and 
Topeka  under  the  Greater  Kansas  City 
order.  Since  May  1,  the  price  in  Zone  V 
has  been  87  cents  greater  than  the  Class 
I  price  applicable  at  these  northern 
plants  with  which  Zone  V  handlers 
compete  for  fluid  milk  sales  in  Kansas. 
Based  on  the  112  miles  between  Wichita 
and  Junction  City,  the  pricing  change 
represents  an  increase  in  the  alignment 
rate  fi-om  one-half  cent  to  over  5.5  cents 
per  10  miles.  Such  a  change  obviously 
indicates  that  there  should  be  a  greater 
minus  location  adjustment  applicable  to 
Zone  V  under  the  Southwest  Plains 
order. 

The  $2.35  differential  (42-cent  location 
adjustment)  proposed  by  AMPI/Mid-Am 
does  not  go  far  enough  to  recognize  the 
alignment  problem  between  Wichita 
and  Kansas  City  order  plants.  The 
resulting  alignment  rate  between 
Wichita  and  Junction  City  would  be 
over  3.5  cents  per  10  miles  while  the  rate 
between  Wichita  and  Ponca  City  to  the 
south  would  be  just  over  2.6  cents  per  10 
miles. 

On  the  other  hand,  a  $2.22  or  lesser 
differential  in  Zone  V  would  recognize 
the  alignment  problem  to  the  north,  but 
not  the  south.  Such  proposed 
differential,  which  is  based  on  a  3.5-cent 
rate  from  Oklahoma  City,  would  result 
in  an  alignment  rate  of  2.5  cents 
between  Junction  City  and  Wichita. 
However,  such  differential  would 
represent  a  rate  between  Wichita  and 


Ponca  City  in  excess  of  4.1  cents  per  10 
miles. 

The  brief  of  Steffen  Dairy  suggested 
that  a  large  number  of  factors  need  to  be 
taken  into  account  in  establishing  the 
location  adjustment  in  Zone  V. 
However,  in  suggesting  that  all  such 
factors  are  relevant,  the  $2.22  proposed 
differential  value  of  Steffen  is  based  on 
the  full  cost  of  hauling  bulk  milk 
between  Oklahoma  City  and  Wichita. 
Such  proposal  ignores  the  price 
alignment  constraint  established  by  the 
existence  of  the  $2.50  differential  value 
at  Ponca  City  that  extends  across 
northeastern  Oklahoma.  Also,  a  location 
adjustment  that  is  on  the  conservative 
side  of  the  cost  of  hauling  bulk  milk 
should  be  used  for  reasons  previously 
indicated. 

A  3-cent  rate  based  on  the  distance 
between  Ponca  City  and  Wichita  would 
result  in  a  $2.32  differential  in  Zone  V. 
However,  since  the  $2.59  differential 
value  extends  across  northeastern 
Oklahoma,  a  $2.30  differential  should  be 
established  in  Zone  V  which  is  the  same 
as  die  differential  for  Zone  IV  that  is  to 
the  east  and  adjacent  to  Zone  V.  Such 
differential,  which  is  the  result  of  a 
minus  47-cent  location  adjustment, 
results  in  a  alignment  rate  of  slightly 
more  than  3.2  cents  between  Ponca  City 
and  Wichita  and  slightly  les?  than  ?  2 
cents  between  WicUta  and  Junction 
City.  As  a  result  of  the  adjustment 
change.  Zones  IV  and  V  should  be 
combined. 

Steffen  took  the  position  in  exceptions 
that  the  Class  I  differential  at  Wichita 
should  be  reduced  further  to  mitigate 
competitive  inequities  between 
Southwest  Plains  order  handlers  located 
at  Wichita  and  hancflers  located  to  the 
north  that  are  regulated  under  the 
Greater  Kansas  City  order.  As  indicated 
previously  in  this  decision,  the  minus 
location  adjustment  at  Wichita  reflects 
slightly  in  excess  of  the  conservative 
estimate  of  the  cost  of  hauling  bulk  milk. 
This  is  necessary  to  reflect  the 
substantial  change  in  the  relationship 
between  the  Class  I  differentials  for  the 
Southwest  Plains  and  Greater  Kansas 
City  orders  that  took  place  on  May  1, 
1986.  However,  any  greater  minus 
location  adjustment  at  Wichita  would 
result  in  a  misalignment  of  prices 
between  Wichita  and  more  southern 
locations. 

Zone  VI,  which  is  the  southwestern 
Kansas  area,  should  be  reestablished  as 
Zone  V  because  of  the  previous 
combination  of  Zones  IV  and  V.  The 
proposed  minus  27-cent  location 
adjustment  should  be  adopted  ($2.50 
differential  value).  Hiere  was  no 
opposition  to  this  proposal  and  there  are 
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no  longer  any  pool  plants  in  the  area. 
Historically,  prices  in  western  Kansas 
have  been  higher  than  those  in  central 
Kansas  because  of  the  influence  of 
higher  prices  in  Colorado  under  the 
Eastern  Colorado  order.  Prior  to  May  1, 
the  Eastern  Colorado  Class  I  differential 
of  $2.30  exceeded  the  Southwest  Plains 
differential  by  32  cents.  Since  May  1.  the 
Eastern  Colorado  differential  has  been  4 
cents  less  than  Southwest  Plains  ($2.73 
versus  $2.77).  Consequently,  a  $2.50 
differential  in  this  southwestern  Kansas 
area  of  relatively  limited  production  is 
reasonable  in  view  of  the  historical 
alignment  and  the  influence  of  the 
Eastern  Colorado  differential  in  the 
area. 

As  previously  stated,  the  procedure 
for  establishing  location  adjustments 
outside  the  Southwest  Plains  marketing 
area  that  recognizes  the  value  of  milk 
established  in  such  areas  under  other 
Federal  orders  should  be  continued.  An 
advantage  of  such  procedure  is 
illustrated  by  the  circumstances  that 
occurred  when  the  adjacent  St.  Louis- 
Ozarks  order  was  terminated.  Plants 
that  were  regulated  under  that  order 
became  regulated  under  the  Southwest 
Plains  order.  However,  because  the 
location  adjustments  of  the  Southwest 
Plains  order  provided  for  the  same 
pricing  of  milk  in  southwest  Missouri  as 
was  provided  under  the  St.  Louis-Ozarks 
order,  no  price  changes  occurred  at 
plants  that  became  regiilated  under  the 
Southwest  Plains  order.  This  is 
consistent  with  the  requirement  that 
prices  under  Federal  orders  are 
established  at  the  location  at  which  milk 
is  received  from  producers.  If  price 
changes  had  occurred  at  the  southwest 
Missouri  plants  as  a  result  of  the 
regulatory  change,  prices  would  have,  in 
effect,  been  established  on  the  basis  of 
where  milk  was  distributed. 

One  modification  should  be  made  to 
the  proposed  out-of-area  location 
adjustments  for  the  central  and  western 
Colorado  areas.  Currently,  no  location 
adjustment  applies  in  such  areas  and  a 
continuation  of  such  procedure  was 
proposed.  However,  prior  to  May  1,  the 
Class  I  differentials  under  the  Southwest 
Plains  and  Western  Colorado  orders 
were  about  the  same  ($1.98  under 
Southwest  Plains  versus  $2.00  under 
Western  Colorado).  Since  May  1,  the 
Southwest  Plains  differential  has 
exceeded  the  Western  Colorado 
differential  by  77  cents.  Consequently,  a 
minus  77-cent  location  adjustment 
should  apply  in  central  and  western 
Colorado  areas  where  no  adjustment 
currently  applies. 

For  those  distant  areas  that  are 
beyond  the  states  where  the  Southwest 


Plains  order  provides  specific  location 
adjustments,  the  rate  for  establishing 
location  adjustments  should  be 
increased  to  2.25  cents  &x>m  the  current 
1.5  cents.  Because  of  the  extensive 
zoning  procedure  used,  the  nearest 
northern  market  where  the  higher  rate 
would  apply  for  establishing  a  location 
adjustinent  is  Nebraska.  The 
differentials  mandated  on  May  1  reflect 
an  aligimient  rate  of  2.22  cents  per  10 
miles  between  Oklahoma  City  and 
Omaha,  Nebraska.  In  terms  of  the 
distance  between  Omaha  and  the  nearer 
Southwest  Plains  order  basing  point 
(Ponca  City)  the  alignment  rate  is  2.27 
cents  per  10  miles.  Consequently,  a  rate 
of  2.25  cents  is  reasonable  in 
determining  location  adjustments  in 
such  distant  areas.  The  minus 
adjustments  for  all  areas  not  zoned, 
except  Texas,  should  continue  to  apply 
on  the  basis  of  the  distance  between 
any  plant  and  the  nearer  of  Ponca  City 
or  Tulsa.  The  adjustment  for  areas  in 
Texas  that  are  outside  any  Federal  milk 
marketing  order  area  should  be  plus  2.25 
cents  per  10  miles  between  any  such 
plants  in  Texas  and  Oklahoma  City.  Use 
of  such  higher  rate  is  consistent  with  the 
increase  in  the  alignment  rate  between 
the  Southwest  I^ains  and  Texas  orders 
effective  on  May  1.  There  was  no 
opposition  to  the  use  of  Uiis  higher  rate, 
for  either  plus  or  minus  adjustments. 
Such  rate  appears  to  be  reasonable  in 
terms  of  the  new  pricing  alignment 

Ic.  Plant  location  adjustments  for 
handlers  under  the  order  regulating  the 
handling  of  milk  in  the  Central 
Arkansas  marketing  area. 

The  location  adjustment  provisions  of 
the  Central  Arkansas  order  should  be 
amended  to  provide  for  a  minus  22-cent 
location  adjustment  zone  across 
northern  Arkansas  and  a  plus  31-cent 
location  adjustment  across  southern 
Arkansas.  This  plus  adjustment  should 
also  apply  in  Bowie  and  Cass  counties 
in  Texas.  Also,  the  rate  that  is  used  to 
compute  location  adjustments  at  distant 
areas,  both  plus  and  minus  adjustments, 
should  be  increased  from  1.5  cents  per 
10  miles  to  2.1  cents  per  10  miles. 
However,  the  use  of  this  rate  for 
determining  minus  location  adjustments 
in  southwest  Missouri  (Springfield  area) 
results  in  a  greater  value  of  milk  than 
was  previously  considered  to  be 
appropriate  under  the  Southwest  Plains 
order.  Consequently,  a  specific  minus 
58-cent  location  adjustment  ($2.19  Class 
I  differential  value)  should  apply  in  a 
southwestern  Missouri  area  that 
includes  19  Missouri  counties. 

Hie  current  Central  Arkansas  order 
provides  for  no  location  adjustments  at 
plants  located  in  a  40-county  area 


extending  from  east  to  west  across  the 
middle  of  the  State  of  Arkansas. 
Location  adjustments  are  also  not 
applied  at  any  plant  located  in  the 
States  of  Tennessee  or  Oklahoma.  Thus, 
the  order  currently  recognizes  the  east/ 
west  equal  price  line  that  extends  from 
Chattanooga  to  Oklahoma  City.  For 
plants  located  in  Aiiiansas  that  are 
south  of  the  no  adjustment  zone,  as  well 
as  plants  located  in  the  States  of 
Louisiana,  Mississippi  or  Texas,  plus 
location  adjustments  apply.  At  all  other 
locations,  including  the  territory  in 
Arkansas  that  is  north  of  the  no 
adjustment  zone,  minus  location 
adjustments  apply.  The  plus  or  minus 
adjustments  are  computed  at  the  rate  of 
1.5  cents  per  10  miles  from  the  nearer  of 
Forrest  City,  Arkansas  (SL  Francis 
County)  or  Littie  Rock,  provided  that 
plants  are  more  than  60  miles  from  the 
nearest  basing  point 

The  Central  Aricansas  marketing  area 
includes  21  Aiiumsas  counties  in  the 
cenfral  to  eastern  part  of  the  State.  The 
market's  only  major  population  center  is 
Pulaski  County,  which  includes  Little 
Rock.  Pulaski  County,  with  340,597 
residents,  is  the  only  county  with  a 
population  in  excess  of  100,000.  About 
one-third  of  the  population  in  the 
marketing  area  resides  in  Pulaski 
County.  Pulaski  County  plus  the  three 
additional  counties  that  comprise  the 
Little  Rock  metropolitan  area  contain 
almost  one-half  of  the  population  in  the 
marketing  area. 

Five  distributing  plants  are  fully 
regulated  under  the  order.  Three  of 
these  plants  are  in  the  Littie  Rock  area 
while  one  is  located  at  Hot  Springs  in 
Garland  County.  No  location 
adjustments  apply  at  any  of  these 
plants.  The  fifth  distributing  picmt  is 
located  outside  the  marketing  area  at 
Paragould,  Aricansas  (Greene  County). 
Paragould  is  in  the  northeastern  part  of 
the  State  and  is  85  miles  north  of  Forrest 
City.  Thus,  a  minus  13.5-cent  location 
adjustment  currently  applies  at 
Paragould. 

The  Central  Arkansas  market  is  a 
relatively  small,  primarily  fluid  use 
market  During  1985,  total  producer  milk 
on  the  market  averaged  about  42  million 
pounds  per  month.  Approximately  80 
percent  of  total  receipts  were  used  for 
Class  I  purposes  by  handlers  regulated 
under  the  order. 

Hie  source  of  producer  milk  for  the 
maiicet  is  primarily  from  farms  located 
in  the  State  of  Ariiansas.  In  November 
1985,  about  86  percent  of  the  total 
supplies  on  the  market  originated  in 
Arkansas,  most  of  which  originated  on 
farms  located  northwest  of  LitUe  Rock. 
Missouri  represented  about  13  percent 


of  total  snppUes  while  Oklahoma 
represented  about  one  percent  Most  of 
the  Miaaouri  milk  originated  in  the  south 
central  and  southwest  part  of  the  State 
while  the  Oklahoma  supply  originated  in 
three  eastern  counties  adjacent  to  the 
Arkansas  boundary. 

The  five  distributing  plants  regulated 
under  the  order  accounted  for  about  80 
percent  of  the  fluid  milk  products 
distributed  in  the  Central  Arkansas 
marketing  area  during  the  fourth  quarter 
of  1985.  The  remaining  sales  were 
supplied  by  plants  related  under 
primarily  five  other  Federal  orders.  The 
Class  I  price  changes  effective  May  1 
resulted  in  varying  price  increases  under 
the  other  orders  regulating  plants  that 
have  sales  of  fluid  milk  products  in  the 
Central  Arkansas  marketing  area.  The 
Class  I  differential  increases  were  as 
follows:  Greater  Kansas  City,  18  cents; 
Southern  Illinois,  39  cents;  Nashville, 
Tennessee,  67  cents;  Paducah,  Kentucky, 
69  cents;  Memphis,  Tennessee  and 
Central  Arkansas,  83  cents. 

Because  of  these  pricing  changes, 
AMPI/Mid-Am  proposed  that  the 
location  adjustment  provisions  of  the 
order  be  amended.  Tlie  proposal  by  the 
cooperabves  is  essentially  the  same  as 
that  adopted  herein,  except  for  the 
modification  for  territory  in  southwest 
Missouri.  The  cooperatives  contend  that 
their  proposal,  which  would  result  in  a 
location  adjustment  change  at  only  one 
pool  distributing  plant  location,  is 
necessary  to  provide  competitive  equity 
with  handlers  regulated  imder  the 
Memphis,  Tennessee;  Southern  Illinois; 
Southwest  Plains;  and  Paducah, 
Kentucky  orders.  As  a  result  of  the 
changes  in  the  Class  I  differentials  on 
May  1,  the  cooperatives  contend  that  the 
minus  location  adjustment  at  Paragould 
should  be  increased  to  22  cents  from  the 
current  13.5  cents. 

"Hie  only  opposition  to  the 
cooperatives"  proposal  was  by  the 
handler  who  operates  the  distributing 
plant  at  Paragould  (Foremost).  Foremost 
contends  that  the  location  adjustment  at 
Paragould  should  be  minus  34  cents, 
resulting  in  a  Class  I  differential  value  of 
$2.43.  The  handler  contends  that  the 
lower  price  is  justified  on  the  basis  of 
the  areas  in  which  Foremost  distributes 
fluid  milk  {voducts  in  competition  with 
other  handlers.  The  handler  testified 
that  80  percent  of  the  plant's  sales  (50 
percent  in  the  Paragould  area  and  30 
percent  to  the  north)  are  in  competition 
with  handlers  in  the  St.  Louis  area  who 
are  regulated  under  the  Southern  Illinois 
order.  Also,  the  handler  indicated  that 
about  17  percent  of  the  plant's  sales  are 
in  the  Little  Rock  area  while  the 
remaining  three  percent  are  in  the 
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Memphis  area.  As  a  result,  the  handler 
contends  that  the  k)cation  adjustment  at 
Paragould  should  be  based  primarily  on 
the  price  relationships  between  Little 
Rock  and  Paragould  and  between 
Paragould  and  St.  Louis.  Foremost 
concludes  that  a  34-cent  location 
adjustment  is  reasonable  since  it  would 
result  in  an  alignment  rate  of  about  2 
cents  per  10  miles  between  Paragould 
and  Little  Rock  as  well  as  between 
Paragould  and  9t.  Louis. 

Because  of  the  changes  in  the  Class  I 
differentials  on  May  1,  the  location 
adjustment  provisions  of  the  Central 
Arkansas  order  should  be  revised.  The 
issue  is  critical  only  with  respect  to  the 
adjustment  at  Paragould  since  it  is  the 
only  location  at  which  an  adjustment 
applies  to  a  distributing  plant  that  is 
regulated  under  the  order.  All  other  pool 
distributing  plants  are  located  around 
Little  Rock  where  the  mandated  Class  I 
differential  applies. 

Currently  a  minus  13.5-cent  location 
adjustment  applies  at  Paragould.  Such 
adjustment  is  based  on  a  1.5-cent  rate 
over  the  90  miles  between  Paragould 
and  Forrest  City,  Arkansas.  Forrest  City, 
which  is  east  northeast  of  Little  Rock, 
has  been  used  as  a  basing  point  in 
conjunction  with  Little  Rock  for  a 
number  of  years  to  establish  location 
adjustments  at  distant  plants.  The  use  of 
the  distance  between  any  plant  and  the 
nearer  basing  point  currently  has  the 
effect  of  establishing  more  uniform 
location  adjustments  across  northern 
Arkansas  than  if  only  Little  Rock  were  a 
basing  point.  The  fact  that  the  Paragould 
handler  contended  that  its  current 
location  adjustment  based  on  Forrest 
City  fails  to  recognize  the  location  value 
of  milk  at  Paragould  relative  to  the 
major  population  center  at  Little  Rock,  is 
irrelevant  to  a  determination  of  the 
appropriate  location  adjustment  at 
Paragould.  It  is  noted,  however,  that  the 
current  and  futufe  use  of  Forrest  City  for 
determining  locaition  adjustments  at 
distant  plants  does  nothing  more  than 
recognize  the  id«ntical  east-west  axis 
Class  I  differentials  at  Little  Rock  and 
Memphis,  both  prior  to  and  since  May  1, 
1986. 

The  continued  use  of  the  13.5-cent 
location  adjustment  would  leave  the 
Foremost  plant  in  the  same  competitive 
position  relative  to  handlers  in  the  Little 
Rock  area.  However,  since  the  Class  I 
differentials  were  increased  by  greater 
amounts  in  the  south  relative  to  the 
north,  the  competitive  position  of  the 
plant,  relative  to  more  northern  plants, 
would  be  worsened.  For  example,  prior 
to  May  1.  the  Central  Arkansas  Class  I 
differential  exceeded  the  differential  at 
St.  Louis  by  34  cents,  reflecting  an 


alignment  rate  of  lets  than  one  cent 
between  St.  Louis  and  Little  Rock. 
Effective  May  1.  the  SouAem  Illinois 
Class  I  differential  was  increased  by  39 
cents  while  Ae  Central  Aricansas 
differential  was  inoeased  by  83  cents, 
reflecting  an  alignment  rate  of  about  2.2 
cents  between  St.  Louis  and  Litde  Rock. 
At  the  Paragould  location,  Ae  alignment 
rate  between  Paragould  and  St.  Louis 
was  less  than  one  cent  prior  to  May  1, 
and  would  be  over  2.8  cents  since  May  1 
if  the  current  minus  13.5-cent  location 
adjustment  were  continued. 
Consequently,  it  would  appear  that 
some  increase  in  tiio  minus  location 
adjustment  at  Paragould  would  be 
reasonable  in  view  of  the  alignment 
change. 

Foremost  contended  that,  since  only  a 
small  proportion  of  its  fluid  milk  sales 
are  in  the  Memphis  area,  the  price 
relationship  between  Memphis  and 
Paragould  makes  no  sense  in 
determining  the  location  adjustment  at 
Paragould  under  the  Central  Arkansas 
order.  Basically,  such  a  position  would 
ignore  certain  inter-narket  price 
relationships  and  how  changes  in  price 
relationships  could  have  an  impact  on 
sales  area  changes  of  distributing  plants. 
The  current  13.5-cent  adjustment  at 
Paragould  represented  an  alignment  rate 
of  1.5  cents  per  10  miles  between 
Paragould  and  Memphis.  A  34-cent 
location  adjustment  would  increase  the 
alignment  rate  between  Paragould  and 
Memphis  to  almost  3.8  cents  per  10 
miles.  Consequently,  the  $2.77 
differential  which  was  mandated  at 
Memphis,  is  a  limiting  factor  to  the 
possible  increase  in  the  minus  location 
adjustment  at  Paragould. 

The  location  adjustment  at  Paragould 
must  be  viewed  primarily  in  terms  of  the 
inter-market  mandated  pricing  structure, 
although  the  location  of  the  available 
milk  supplies  for  the  Central  Arkansas 
order  also  are  important  Consideration 
of  both  factors  indicttes  that  the  minus 
location  adjustment  at  Paragould  should 
not  be  greater  than  22  cents. 

A  mandated  $2.77  Class  I  differential 
applies  at  Litde  Rock,  in  the  center  of 
Arkansas,  as  well  as  at  Memphis  to  the 
east  and  Fort  Smith  to  the  west.  This 
provides  a  constant  east-west  price  line 
across  Arkansas.  The  price  surface 
actually  extends  for  atout  780  miles 
from  Oklahoma  City  to  Chattanooga.  It 
is  also  noted  that  the  steepest  alignment 
rates  among  mandated  differentials 
occur  on  a  straight  north  to  south  axis 
and  decline  to  zero  on  an  east  to  west 
axis. 

A  3-cent  conservative  estimate  of 
current  bulk  milk  hauling  costs,  applied 
from  the  $2.77  Class  I  differential  line 
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straight  to  the  north,  should  be  the  basis 
upon  which  the  location  adjustment  at 
Paragould,  as  well  as  all  of  northern 
Arkansas,  is  determined. 

On  the  western  border  of  Arkansas,  a 
3^:ent  rate  from  the  $2.77  differential  at 
Fort  Smith  would  result  in  a  21-cent 
lo4»tion  adjustment  at  Fayetteville.  On 
the  eastern  border  of  Arkansas,  a  3-cent 
rate  from  the  $2.77  differential  at 
Memphis  would  result  in  a  21-cent 
location  adjustment  at  BIytheville, 
Arkansas.  Although  there  are  no  pool 
plants  located  at  BIytheville,  it  is  due 
north  of  Memphis  and  thus 
approximates  the  north  to  south 
alignment  of  the  mandated  differentials 
and  the  appropriate  value  of  milk  at 
Paragould  to  the  west  of  BIytheville. 
Extension  of  an  equal  price  surface 
across  northern  Arkansas  is  reasonable 
in  view  of  the  mandated  price  surface 
across  central  Arkansas.  Also,  a  minus 
22-cent  location  adjustment,  which  is 
slightly  in  excess  of  the  3-cent  bulk  milk 
hauling  rate,  reasonably  reflects  the 
value  of  milk  in  northern  Aricansas 
versus  central  Arkansas. 

The  supphes  of  milk  for  the  Central 
Arkansas  order  are  primarily  located 
northwest  of  Little  Rock.  Also,  there  are 
substantial  reserve  milk  supplies 
available  in  southwest  Missouri. 
Relative  to  the  supplies  in  southwestern 
Missouri,  there  are  relatively  limited 
supplies  in  southeastern  Missouri. 
Consequently,  if  there  were  any  basis  to 
deviate  from  a  flat  price  surface  across 
northern  Aricansas,  the  supplies  of  milk 
available  in  southwest  Missouri  would 
indicate  that  prices  in  northwestern 
Arkansas  should  be  lower  than  in 
northeastern  Arkansas.  Such  a  pricing 
structure  would  be  the  reverse  of  the 
structure  proposed  by  Foremost.  In  any 
event  the  location  adjustment  at 
Paragould  and  across  northern 
Arkansas  must  be  limited  to  not  more 
than  22  cents  because  of  pricing 
constraints  imposed  by  the  mandated 
differentials  at  cities  to  the  south. 

Foremost  filed  exceptions  to  the 
minus  22-cent  location  adjustment  at 
Paragould.  The  handler  claims  that  the 
adjustment  should  be  minus  34  cents  on 
the  basis  of  mileage  to  competitors  to 
the  north  and  south  of  Paragould. 
Foremost  further  contends  Siat  the  use 
of  Forrest  City  to  establish  the  location 
adjustment  at  Paragould  is  not 
supported  by  record  evidence  since 
Forrest  City  is  neither  a  supply  nor  a 
consumption  center. 

Foremost's  exceptions  fail  to 
recognize  the  essential  record  evidence 
and  reasons  previously  set  forth  in  this 
decision  pertaining  to  the  location 
adjustment  at  Paragould.  As  previously 
stated,  the  location  adjustment  at 


Paragould  reflects  a  3-cent  per  10  miles 
bulk  milk  hauling  cost  on  a  straight 
north-south  basis  along  both  the  eastern 
(Memphis)  and  western  (Fort  Smith) 
boundaries  of  the  State  of  Arkansas  that 
approximates  the  north-to-south 
aligiunent  of  the  mandated  Class  I 
differentials.  Also,  an  equal  east-west 
price  surface  across  northern  Arkansas 
(Paragould  to  Fayetteville)  is  consistent 
with  the  mandated  flat  price  surface 
across  central  Arkansas.  To  the  extent 
that  there  is  any  basis  to  establish  a 
different  price  at  Paragould  than  at 
Fayetteville.  the  proximity  of  the  two 
cities  to  the  substantial  southwestern 
Missouri  production  area  would  require 
a  higher  price  at  Paragould  (less  than  a 
minus  22-cent  location  adjustment)  than 
at  Fayetteville.  Consequently,  the  record 
evidence  pertaining  to  the  mandated 
Class  I  differential  relationships,  the 
cost  of  hauling  bulk  milk,  and  the 
recognition  of  the  market's  primary 
supply  areas  do  not  permit  a  greater 
minus  location  adjustment  than  22  cents 
at  Paragould. 

The  Arkansas  counties  located  to  the 
south  of  the  base  zone,  as  well  as  Bowie 
and  Cass  counties  in  Texas,  should  be 
included  in  a  plus  31-cent  location 
adjustment  zone.  Such  an  adjustment, 
which  would  result  in  a  $3.08  differential 
value  in  such  areas,  was  not  opposed  by 
any  interested  party  and  there  are  no 
pool  plants  in  the  area.  Such  plus 
adjustment  is  consistent  vriih  the 
increasing  value  of  milk  to  the  south  and 
the  alignment  of  pricing  between  the 
Central  Arkansas  and  southern  markets. 
Since  May  1.  the  Class  I  differentials 
under  the  Texas  and  Greater  Louisiana 
orders  ($3.28)  has  exceeded  the  Central 
Arkansas  differential  by  51  cents.  Prior 
to  May  1.  the  Greater  Louisiana 
differential  ($2.47)  exceeded  the  Central 
Arkansas  differential  ($1.94)  by  53  cents 
while  the  Texas  differential  exceeded 
the  Central  Arkansas  differential  by  38 
cents.  Since  May  1.  the  alignment  rate 
between  Littie  Rock  and  Shreveport. 
Louisiana  has  been  2.55  cents  per  10 
miles  and  the  alignment  rate  between 
Little  Rock  and  Dallas.  Texas  has  been 
1.59  cents  per  10  miles.  At  Texarkana. 
the  31-cent  proposed  location 
adjustment  represents  an  alignment  rate 
of  2.2  cents,  which  is  within  the  range  of 
the  alignment  rates  among  markets 
which  decline  as  the  alignment  shifts 
from  a  north-south  to  an  east-west  axis. 
At  El  Dorado.  Arkansas,  the  plus  31-cent 
location  adjustment  represents  a  2.58- 
cent  rate  from  Little  Rock.  The  reflection 
of  such  a  rate,  which  is  in  excess  of  the 
rate  between  Little  Rock  and 
Shreveport,  is  appropriate  since  El 
Dorado  is  directly  south  of  Little  Rock. 
Also,  such  rate  is  less  than  the  north- 


south  alignment  of  the  mandated  Class  I 
differentials  between  Little  Rock  and 
Monroe.  Louisiana  which  reflects  a  rate 
of  2.8  cents  per  10  miles.  Consequently, 
the  plus  31-cent  location  adjustment  for 
southern  Ariiansas  (and  Bowie  and  Cass 
counties  in  Texas)  represents  a 
reasonable  location  value  of  milk 
relative  to  prices  in  markets  to  the 
south. 

The  2.1-cent  rate  for  establishing  plus 
location  adjustments  on  the  basis  of 
mileage  for  plants  located  in  Mississippi, 
Louisiana,  and  Texas  is  also  reasonable 
in  view  of  the  range  of  alignment  rates 
to  the  south  as  previously  set  forth.  In 
addition,  the  2.1-cent  rate  for 
establishing  minus  location  adjustments 
for  areas  north  of  Arkansas  is 
appropriate  in  view  of  the  alignment 
rate  reflected  between  the  Central 
Arkansas  and  northern  markets  since 
May  1.  For  example,  the  difference 
between  the  Class  I  differentials  at  Little 
Rock  and  Kansas  City  represents  less 
than  2.2  cents  per  10  miles  over  the  390 
miles  between  the  cities.  Also,  the 
approximate  alignment  rate  between  St. 
Louis  and  Little  Rock  is  less  than  2.2 
cents  per  10  miles.  However,  it  is  noted 
that  the  use  of  the  2.1-cent  rate  for 
determining  location  adjustments  (both 
plus  and  minus]  on  the  basis  of  mileage 
to  distant  areas  is  based  on  the  nearer 
of  Little  Rock  or  Forrest  City.  Such 
procedure,  which  is  currently  utilized, 
recognizes  the  constant,  east-west  axis 
pricing  across  Arkansas  in  northern  and 
southern  areas. 

Use  of  the  2.1-cent  rate  should  be 
modified  with  respect  to  territory  in 
southwest  Missouri.  Use  of  such  rate 
would  result  in  about  a  minus  46-cent 
location  adjustment  at  Springfield, 
Missouri,  representing  a  $2.31  Class  I 
differential  value.  Such  value  would  be 
in  excess  of  the  value  of  milk  in  this 
major  production  area  under  the 
Southwest  Plains  order.  Consequently,  a 
minus  58-cent  location  adjustment 
should  apply  in  the  southwest  Missouri 
area  under  the  Central  Arkansas  order. 

The  proposed  use  of  the  2.1-cent  rate 
for  establishing  location  adjustments  in 
southwest  Missouri  under  the  Central 
Arkansas  order  was  not  opposed  by  any 
interested  party.  However  it  is  noted 
that  the  location  adjustment  proposed 
by  AMPI/Mid-Am  resulted  in 
essentially  the  same  values  of  milk  that 
were  initially  proposed  for  the 
southwest  Missouri  areas  under  both  the 
Southwest  Plains  and  Central  Arkansas 
orders.  Also,  a  substantial  amount  of 
testimony  and  evidence  was  presented 
and  considered  with  respect  to  the 
location  value  of  milk  in  southwest 
Missouri  under  the  Southwest  Plains 
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ordtf.  Althou^  the  primaiy  anociation 
of  the  eoathwest  kfinoiui  area  is  with 
the  SoBtfawett  Plains  <»der.  the 
substantial  vtriume  of  piodiicdon  in  the 
area  is  available  to  other  sonthem 
maiicets  as  well  as  to  the  Southwest 
Plains  market  Consequently,  the  value 
of  milk  in  southwest  Missouri  should  be 
reflected  under  the  Central  Arkansas 
order. 

No  location  adjustment  should  apply 
in  the  States  of  Oklahoma  and 
Tennessee,  as  is  currently  provided 
under  the  Central  Arkansas  order,  to 
continue  to  reflect  the  constant  east- 
west  axis  price  alignment.  In  total  the 
location  adjustment  provision  of  the 
Central  Aikansas  order,  as  amended, 
will  reflect  the  alignment  of  pricing 
established  among  markets  on  May  1, 
both  on  an  east-west  and  north-south 
basis. 

Id.  Plant  location  adjustments  for 
handlers  under  the  orders  regulating  the 
handling  of  milk  in  the  Texas  and  Rio 
Grande  Valley  marketing  areas 

He  location  adjustment  provisions  of 
the  Texas  order  should  be  amended  to 
provide  for  a  better  alignment  with 
prices  established  in  surrounding 
markets  on  May  1, 1986.  Within  the 
marketing  area,  price  alignment 
considerations  require  location 
adjustment  changes  in  those  areas  that 
are  east,  northwest  and  west  of  Dallas. 
Specifically,  the  minus  location 
adjustment  for  Zone  1-A,  which  is 
northwest  of  Dallas,  should  be  increased 
from  12  to  25  cents.  Also,  the  plus 
location  adjustments  of  6  cents  for  Zone 
2  (east  of  Dallas)  and  25  cents  for  Zone  6 
(west  of  Dallas)  should  be  eliminated. 
For  reasons  set  forth  hereafter,  no  other 
location  adjustment  changes  are 
necessary  within  the  marketing  area  to 
reflect  the  cost  of  hauling  milk  from 
where  it  is  produced  to  where  it  is 
needed  for  fluid  use.  TTie  current  intra- 
market  pricing  structure  reflects  the 
extent  to  which  current  hauling  costs 
need  be  recognized  to  cover  the 
additional  costs  in  shipping  milk 
substantial  distances  from  northern 
production  areas  to  deHcit  southern 
population  centers.  The  order  was 
amended  May  1, 1985  on  the  basis  of  a 
hearing  held  October  4-7, 1983  to 
consider  proposals  to  completely 
restructure  the  location  adjustment 
provisions  of  the  order.  Official  notice  is 
taken  of  the  Acting  Assistant 
Secretary's  final  decision  issued  March 
6. 1985  (47  FR  9661).  Such  decision 
concluded  that  the  only  price  change 
necessary  on  the  basis  of  the  hearing 
record  was  an  18-cent  increase  in  the 
plus  location  adjustment  for  Zone  8 
(Houston).  Such  action  resulted  in  the 


current  total  location  adjustment  for 
Zone  8  of  54  ceats,  and  is  now  the 
subject  of  litigation.  Several  proposals  in 
this  proceeding  relating  to  the  intra- 
market  pricing  structure  provided  the 
opportunity  for  a  further  exploration  of 
the  same  issues  considered  at  the  1983 
hearing. 

For  territory  outside  the  Texas 
marketing  area,  the  current  procedure  of 
establishing  location  adjustments  that 
recognize  the  value  of  milk  in  other 
order  areas  should  be  expanded  to 
include  plants  located  in  New  Mexico, 
Oklahoma,  Arkansas  and  parts  of 
Kansas  and  Missouri.  For  more  distant 
areas,  the  rate  used  to  compute  minus 
location  adjustments  should  be 
increased  from  1.5  cents  to  2.2  cents  per 
10  miles  from  Dallas.  On  the  basis  of 
exceptions,  the  rate  of  2.2  cents  per  10 
miles  should  also  be  used  to  compute 
minus  location  adjustments  for  a  16- 
county  area  of  southwest  Texas  that  is 
outside  the  marketing  area  of  any 
Federal  order.  "Hie  basing  point  for 
establishing  location  adjustments  in 
such  area  should  be  San  Angelo. 

No  location  adjustment  ch{mges  are 
necessary  imder  the  Rio  Grande  Valley 
order.  A  location  adjustment  change 
was  proposed  by  a  handler  who 
operates  a  distrfcuting  plant  at  San 
Angelo.  Texas,  fliat  is  regulated  under 
the  Texas  order  and  two  plants  that  are 
regulated  under  the  Rio  Grande  Valley 
order.  The  purpose  of  the  proposal  was 
to  improve  the  alignment  of  prices 
between  the  Rio  Grande  Valley  order 
and  the  handler's  plant  at  San  Angelo. 
Prior  to  May  1. 1986,  the  Class  I 
differentials  under  the  Rio  Grande 
Valley  and  Texas  orders  were 
essentially  the  same.  However,  the 
mandated  Class  I  differential  for  the 
Texas  order  was  increased  by  96  cents 
($2.32  to  $3.28)  while  the  mandated 
differential  for  the  Rio  Grande  Valley 
order  ($2.35)  was  not  changed.  A 
description  of  the  Rio  Grande  Valley 
pricing  structura,  as  well  as  the  reasons 
for  denying  the  proposal,  are  included 
with  the  discussion  concerning  the 
appropriate  location  adjustment  for  the 
San  Angelo  area  under  the  Texas  order. 

The  ciurent  pricing  structure  of  the 
Texas  order  provides  for  13  pricing 
zones  in  the  marieeting  area.  Zone  1 
(which  includes  the  Dallas/Ft.  Worth 
area)  is  the  basing  point  for  the 
announcement  of  the  Class  I  price  to 
handlers  and  the  blend  price  payable  to 
producers  each  month.  No  location 
adjustment  applies  to  plants  in  Zone  1 
which  is  the  zone  in  which  the  Class  I 
differential  specified  in  the  order  is 
directly  applicable  in  establishing 
monthly  Class  I  prices.  Class  I  prices  to 


handlers  and  blend  prices  payable  to 
producers  for  all  other  zones  are 
established  by  location  adjustments  to 
the  Zone  1  prices.  A  minus  location 
adjustment  applies  to  milk  received  at 
plants  in  Zone  1-A,  which  is  northwest 
of  Zone  1.  nus  adjustments  apply  to  all 
other  zones.  Generally,  2^ne  2  is  east  of 
Zone  1  and  borders  with  the  marketing 
area  of  the  Greater  Louisitina  order 
which  covers  most  of  the  territory  in 
Louisiana.  Zone  6  is  west  of  Zone  1  and 
borders  with  the  marketing  area  of  the 
Lubbock-PIainview  marketing  area  and 
the  marketing  area  of  the  Rio  Grande 
Valley  order  which  covers  most  of  the 
territory  in  New  Mexico.  All  other  zones 
of  the  Texas  marketing  area  are  south  of 
Zones  1  and  2. 

The  current  location  adjustments  for 
each  of  the  zones,  as  well  as  the 
resulting  Class  I  differential  values  prior 
to  May  1, 1984  are  indicated  in  the 
following  table.  Although  each  zone 
consists  of  groups  of  counties,  the  major 
cities  within  such  zones  are  indicated 
for  reference  purposes.  Also,  for 
comparison  purposes,  the  Class  I 
differential  values  adopted  herein  are 
included.  The  adopted  changes  reflect 
the  $3.28  mandated  differential  and  the 
location  adjustment  changes  for  Zones 
1-A,  2,  and  6  as  previously  indicated. 

(DoUvs  par  ImndradiMtghl] 


Zone/CRiM 


1-A  BurUxjmett 

1  Dallas,  R.  Worth.. 

2  Ty«er,  Manhtf 

3  Waco 

4  Lulkjn 

5  Bryan 

6  San  Angelo 

7  Austin 

8  Beaumont.  Houston.. 

9  San  Antofio 

10  Victoria...... 

11  Corpus  Christi 

12  Edinburg. 
Hartingen 


Prior  to  May  1, 
1966 


luxa- 
tion 


-  12 

0 
+.06 
+  .15 

+  .18 
+  .» 

+  .85 
+.30 

+  .14 
+.42 
+  .53 
+  .86 

+  .» 


CtassI 
diff. 


2.20 
232 
2.38 
247 
250 
2.52 
Z.S7 
262 
286 
2.74 
2.85 
2.98 

3.07 


Adopted  pricing 


Lxx^a- 

tion 

adiusl- 

ment 


-.25 
0 
0 

+.15 
+  .18 

+  .20 
0 
+  .30 
+  .54 
+  .42 
+  .53 
+  .66 

+  .75 


Class  I 

am. 


3.03 
3.28 
3.28 
3.43 
3.46 
3  48 
3.28 
3.58 
3.82 
3.70 
381 
3.94 

4.03 


During  December  1985,  34  distributing 
plants  were  regulated  under  the  order. 
Of  these.  20  are  located  in  Zones  1,  8, 
and  9  (Zone  1. 11  plants;  Zone  8,  5 
plants;  and  Zone  9,  4  plants),  which  are 
the  most  heavily  poptllated  areas  of  the 
marketing  area.  Three  of  the  plants  are 
located  in  Zone  2.  and  two  plants  are 
located  in  each  of  Zones  6, 11,  and  12. 
One  plant  is  located  in  each  of  Zones  1- 
A,  3,  4,  5,  and  7.  "Hiere  are  no  longer  any 
plants  in  Zone  10. 

In  addition  to  distributing  plants,  two 
manufacturing  plants  operated  by  AMPI 
that  are  pooled  under  the  order  as 
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cooperative  balancing  plants  are  located 
in  the  heavy  milk  producing  areas  of  the 
market  in  Zone  1.  These  plants  are 
located  at  Sulphur  Springs  (Hopkins 
County)  and  Muenster  (Cooke  County). 
Two  supply  plants  are  also  regulated 
under  the  order.  One  is  located  at  Yantis 
(Wood  County)  and  one  at  Aurora, 
Missouri  (Lawrence  County).  There  are 
also  four  nonpool  plants  located  in  Zone 
1  that  obtain  producer  milk  supplies  by 
diversion  from  other  plants.  Two  of 
these  are  located  in  the  Dallas  area 
while  the  other  two  are  located  in  the 
heavy  Hopkins  County  production  area. 
Two  additional  nonpool  plants  that 
receive  producer  milk  are  located  in 
Zone  8  of  the  marketing  area.  Additional 
manufacturing  plants  that  serve  as 
outlets  for  producer  milk  are  located  in 
the  States  of  Texas  (outside  the  Texas 
marketing  area).  Oklahoma,  Missouri 
and  Arkansas. 

The  1980  population  of  the  Texas 
marketing  area  exceeded  12.3  million 
persons,  almost  a  29  percent  increase 
from  1970.  Most  of  the  population 
resides  within  Zones  1,  8,  and  9  which 
accounted  for  over  67  percent  of  the 
total  marketing  area  population.  Zone  8, 
the  largest  population  center,  accounted 
for  29  percent  of  the  total  population 
and  experienced  a  population  growth  of 
more  than  37  percent  between  1970  and 
1980.  Zone  1  is  the  second  largest 
population  center  representing  almost  28 
percent  of  total  population  vnth  a  24 
percent  increase  between  1970  and  1980. 
Zone  9  is  the  third  most  populated  area 
representing  about  10.5  percent  of  total 
population  with  a  20  percent  increase 
from  1970  to  1980. 

The  volume  of  producer  milk 
associated,  in  total,  with  the  Texas 
market  (over  372  million  pounds  per 
month  during  1965)  is  adequate  to  meet 
fluid  milk  needs.  About  252  million 
pounds  of  producer  milk  per  month  was 
used  in  fluid  milk  products,  indicating  a 
Class  I  utilization  of  about  66  percent  for 
1985.  Class  I  utilization  ranged  from  a 
high  of  about  TJ  percent  in  January  to  a 
low  of  60  percent  in  June.  Tlie  Class  I 
utilization  for  1984  was  about  70  percent 
(ranging  from  77  to  63  percent)  while  the 
1983  Class  I  utilization  was  64  percent 
•       (ranging  from  71  to  57  percent). 

The  milk  associated  with  the  Texas 
market  is  produced  on  farms  located  in 
the  States  of  Arkansas,  Mississippi, 
Missouri.  New  Mexico,  Oklahoma  and 
Texas.  By  far,  Texas  represents  the 
greatest  source  of  supply,  representing 
in  excess  of  80  percent  of  the  total  milk 
pooled  on  the  market  during  1985.  Such 
production  exceeded  the  amount  of 
producer  milk  in  Class  I  use  by  almost 
20  percent.  New  Mexico,  representing 


about  10  percent  of  total  market 
supplies,  was  the  second  greatest  supply 
area. 

The  major  Texas  production  areas  are 
located  in  the  northern  portion  of  the 
marketing  area,  primarily  in  the  Sulphur 
Springs  (Hopkins  County)  and 
Stephenville  (Erath  County)  areas. 
Production  available  in  the  top  10  milk 
producing  counties  in  the  mariceting 
area  represented  about  45  percent  of  the 
total  amount  of  producer  milk  pooled  on 
the  market  during  December  1985.  Of 
these  counties,  six  are  located  in  Zone  1, 
three  in  Zone  3,  and  one  in  Zone  1-A. 
These  10  counties,  plus  eight  additional 
heavy  milk  producing  counties  in  the 
vicinity  of  Sulphiu-  Springs  and 
Stephenville  (four  in  each  area) 
represent  in  excess  of  54  percent  of  the 
total  amount  of  producer  milk  pooled 
under  the  order  during  December  1985. 

Fluid  milk  needs  of  the  Texas  market 
are  supplied,  to  a  very  limited  degree,  by 
handlers  who  operate  plants  that  are 
regulated  under  other  Federal  order 
markets.  Handlers  regulated  imder  five 
other  orders  had  sales  of  fluid  milk 
products  in  the  marketing  area  during 
1985  that  averaged  less  than  6.7  million 
pounds  per  month.  The  orders  regulating 
these  plants  that  have  sales  in  the 
marketing  area,  and  the  increases  in  the 
Class  I  differentials  on  May  1, 1986,  are 
as  follows:  Greater  Louisiana,  81  cents; 
Southwest  Plains,  79  cents;  Lubbock- 
Plainview,  7  cents;  Texas,  96  cents;  and 
Texas  Panhandle,  24  cents.  In  addition, 
there  was  no  change  in  the  Class  I 
differential  under  the  Rio  Grande  Valley 
order  which  regulated  a  handler  who 
has  fluid  milk  sales  in  the  Texas 
mariceting  area. 

AMPI  and  Mid-Am,  which  represent  a 
substantial  proportion  of  the  dairy 
farmers  who  supply  the  Texas  market, 
proposed  that  location  adjustment 
changes  be  made  in  Zones  1-A,  2,  3,  4,  5, 
6  and  7  of  the  marketing  area.  The 
cooperatives  contend  that  the  changes 
are  necessary  because  of  changes  in  the 
aligimient  of  prices  between  the  Texas 
and  other  Federal  order  markets 
effective  May  1, 1986,  and  to  recover  a 
greater  portion  of  transportation  costs 
that  are  incurred  in  supplying  certain 
areas  of  the  market. 

For  Zones  1-A  and  2,  the  cooperatives 
indicated  that  price  alignment 
considerations  necessitate  location 
adjustment  changes.  For  Zone  1-A,  the 
cooperatives  proposed  that  the  minus 
location  adjustment  be  increased  firom 
12  to  25  cents  to  recognize  the  51-cent 
difference  established  between  the 
Southwest  Plains  and  Texas  order  Class 
I  differentials.  They  contend  that  the  25- 
cent  adjustment  for  this  territory  that  is 


northwest  of  Dallas  would  be 
appropriate  since  the  area  is  equidistant 
between  Oklahoma  City  and  Dallas.  For 
Zone  2,  which  is  east  of  Dallas,  the 
cooperatives  proposed  that  the  current 
plus  6-cent  location  adjustment  be 
eliminated  since  identical  Qass  I 
differentials  were  established  for  the 
Texas  and  Greater  Louisiana  orders. 
Prior  to  May  1,  the  Greater  Louisiana 
Class  I  differential  exceeded  the  Texas 
differential  by  IS  cente.  With  the 
elimination  of  this  difference  between 
differentials,  the  cooperatives  contend 
that  the  6-cent  adjustment  should  be 
eliminated  to  provide  an  east-west 
alignment  of  prices  between  Shreveport. 
Louisiana  and  Dallas. 

For  Zone  3,  which  is  south  of  Zone  1. 
the  cooperatives  proposed  that  the  plus 
location  adjustment  be  increased  from 
15  to  19  cents  to  reflect  more  of  the  cost 
of  hauling  milk  to  Waco.  For  Zone  4. 
which  is  east  of  Zone  3  and  south  of 
Zone  2,  the  cooperatives  proposed  that 
the  plus  location  adjustment  be 
increased  by  4  cents  to  22  cents.  They 
contenjd  that  the  increase  is  necessary  to 
align  prices  between  a  distributing  plant 
at  Lulkin  in  Zone  4  with  distributing 
plants  located  to  the  nordi  in  Zone  2  at 
Tyler  and  Marshall.  In  addition,  the 
cooperatives  contend  that  the  higher 
price  is  necessary  to  cover  a  greater 
portion  of  the  hauling  cost  incurred  in 
supplying  the  Zone  4  plant. 

For  Zone  5,  which  is  southeast  of 
Waco  in  Zone  3  and  southwest  of  Lufkin 
in  Zone  4,  the  cooperatives  proposed 
that  the  plus  adjustment  be  increased 
from  20  to  30  cents.  The  cooperatives 
contend  that  the  increase  is  necessary  to 
align  prices  between  a  distributing  plant 
at  Bryan  in  Zone  5  with  the  bottling 
plant  at  Waco  in  Zone  3.  In  addition,  the 
cooperatives  contend  that  the  higher 
price  is  necessary  to  cover  more  of  the 
transportation  costs  incurred  in  shipping 
milk  long  distances  to  supply  the  Zone  5 
plant.  For  Zone  7,  which  is  south  of 
Zones  3  and  5,  the  cooperatives 
proposed  that  the  plus  location 
adjustment  be  increased  from  30  to  39 
cents.  The  cooperatives  contend  that 
such  increase  is  also  necessary  to  cover 
a  greater  portion  of  the  costs  of  hauling 
milk  to  Zone  7. 

For  Zone  6,  which  is  the  western  most 
zone  in  the  Texas  marketing  area,  the 
cooperatives  proposed  that  the  current 
plus  25-cent  location  adjustment  be 
eliminated.  The  cooperatives  contend 
that  such  change  is  necessary  because 
of  the  substantial  change  in  Oie  price 
alignment  between  the  Texas  order  and 
other  Federal  order  markets  to  the  west, 
primarily  the  Rio  Grande  Valley  order. 
Prior  to  May  1,  there  was  only  a  3-cent 
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difference  between  Qass  I  differentials 
under  the  Texas  order  ($2.32)  and  the 
Rio  Grande  Valley  order  ($2.35). 
Effective  May  1.  the  Texas  order 
differential  was  increased  by  96  cents 
while  there  was  no  increase  in  the 
mandated  Rio  Grande  Valley  order 
differential.  With  the  current  plus  25- 
cent  location  adjustment,  the  Class  I 
differential  value  at  San  Angelo  would 
exceed  the  Rio  Grande  Valley  order 
differential  by  $1.18.  TTie  cooperatives 
contend  that  elimination  of  the  plus 
adjustment  would  improve  the  new  east- 
west  alignment  and  allow  the 
distributing  plant  at  San  Angelo  to 
continue  to  compete  for  sales  of  fluid 
milk  products  with  handlers  located  in 
Zones  1.  3.  7. 9.  and  11  of  the  marketing 
area.  The  cooperatives  indicated  that 
any  greater  price  reduction  was  not 
warranted  because  of  limited 
competition  for  sales  in  west  Texas  with 
plants  in  eastern  New  Mexico.  The 
cooperatives'  proposal  was  supported 
by  Safeway.  Inc.,  which  operates 
distributing  plants  under  the  Texas  and 
Rio  Grande  Valley  orders. 

For  Zone  8,  the  cooperatives  proposed 
that  the  current  plus  54-cent  location 
adjustment  be  continued.  Such  proposal 
was  basically  in  opposition  to  proposals 
by  other  parties  that  would  reduce  the 
current  Class  I  price  for  Zone  8  by  18 
cents.  The  cooperatives  contend  that 
Zone  8  is  the  most  difficult  and  costly 
area  to  supply  because  of  the 
substantial  distances  that  milk  must  be 
shipped  from  production  areas  to  supply 
the  fluid  milk  needs  of  distributing 
plants  in  Zone  8. 

For  locations  outside  the  Texas 
marketing  area,  the  cooperatives 
proposed  that  the  Texas  order  location 
adjustments  recognize  the  location  value 
of  milk  in  such  areas  established  under 
other  Federal  orders.  This  procedure  is 
currently  utilized  under  the  Texas  order 
for  Texas  territory  included  in  the  Texas 
Panhandle  and  Lubbock-Plainview 
orders  and  some  Oklahoma  territory 
included  in  the  Southwest  Plains  order. 
The  cooperatives'  proposal  would 
extend  this  procedure  to  include  all  of 
the  territory  in  the  Southwest  Plains 
marketing  area,  a  portion  of  Missouri 
and  all  of  the  State  of  Arkansas.  For 
Louisiana  and  New  Mexico  (including  El 
Paso  County.  Texas,  which  is  in  the  Rio 
Grande  Valley  marketing  area)  the 
cooperatives  proposed  that  no  location 
adjustment  be  applied  under  the  Texas 
order.  The  cooperatives  proposed  that 
this  procedure,  which  is  currently 
utilized  under  the  Texas  order,  be 
continued  despite  the  substantial  change 
that  occurred  between  the  Class  I 
differential  values  under  the  Texas  and 


Rio  Grande  Valley  orders  on  May  1, 
1986.  The  cooperatives  contend  that  no 
location  adjustment  should  apply  to 
milk  that  is  pooled  under  the  Texas 
order  that  is  received  at  plants  regulated 
under  the  Rio  Grande  Valley  order  even 
though  the  Class  I  differential  under  the 
Rio  Grande  Valley  order  is  93  cents  less 
than  the  Texas  order  Class  I  differential 
effective  May  1.  The  cooperatives 
contend  that  application  of  the  Texas 
order  Zone  1  value  is  necessary  to  allow 
AMPI  to  recover  substantial 
transportation  costs  that  are  incurred  in 
qualifying  milk  produced  in  New  Mexico 
and  El  Paso  County  for  producer  status 
under  the  Texas  order  in  the  event  that 
such  milk  is  needed  to  supplement  the 
fluid  milk  requirements  of  the  Texas 
market. 

For  other  areas  outside  the  marketing 
area  the  cooperative  proposed  that  a 
rate  of  2.1  cents  per  10  miles  from  Dallas 
be  used  to  establish  location 
adjustments. 

The  Southland  Corporation  (which 
operates  five  distributing  plants  under 
the  order)  and  Hygeia  Dairy  Co.  (which 
operates  two  distributing  plants  under 
the  order)  jointly  proposed  that  the 
location  adjustment  for  Zone  8  be 
reduced  by  18  cents  to  the  plus  36-cent 
adjustment  that  applied  to  milk  received 
at  plants  in  Zone  8  prior  to  May  1, 1985. 
Southland  and  other  handlers  who 
operate  plants  in  Zone  8  (Borden. 
Carnation,  and  Safeway)  have 
challenged  the  prior  action  to  provide 
for  a  54-cent  location  adjustment  for 
Zone  8.  In  this  proceeding.  Southland 
testified  that  distributing  plants  in  Zone 
8  received  sufficient  supplies  of  milk  to 
meet  fluid  requirements  when  the  36- 
cent  location  adjustment  applied  and 
that,  consequently,  there  was  no  reason 
to  provide  for  a  54-cent  location 
adjustment.  Southland  testified  that  the 
36-cent  location  adjustment  should  be 
reestablished  since  plants  in  Zone  8  are 
adequately  supplied,  which  according  to 
Southland,  indicates  that  there  is  no 
need  for  any  greater  economic  incentive 
for  milk  to  be  shipped  to  Zone  8  from 
distant  production  areas.  Southland  also 
testified  that  a  return  to  a  36-cent 
location  adjustment  would  reestablish 
the  historical  east-west  price  alignment 
between  Zone  8  of  the  Texas  order  and 
the  Greater  Louisiana  and  New  Orleans- 
Mississippi  orders.  Prior  to  May  1, 1985. 
the  Zone  8  Class  I  differential  value  was 
$2.68,  compared  to  $2.85  under  the  New 
Orleans-Mississippi  order.  Effective 
May  1, 1985.  with  the  54-cent  location 
adjustment  for  Zone  8,  a  $2.86  Class  I 
differential  value  was  established. 
Southland  contends  that  a  $3.64 
differential  value  in  Zone  8  ($3.28 


mandated  differential  plus  a  36-cent 
location  adjustment)  would  provide  the 
proper  east-west  alignment  with  the 
$3.85  differential  value  mandated  for 
New  Orleans.  Southland  also  testified 
that  Congress  did  not  mandate  any 
increase  in  the  Class  I  differential  for 
any  Texas  location  south  of  Dallas 
where  the  order  Class  I  differential 
applies.  Therefore,  since  Zone  8  and 
intervening  zones  are  adequately 
supplied  according  to  Southland, 
Southland  contends  that  the  Zone  8 
location  adjustment  should  be  reduced 
to  36  cents,  and  the  AMPI/Mid-Am 
proposed  location  adjustment  changes 
for  Zones  2,  3,  4,  5,  and  7  should  be 
denied.  A  reduction  of  the  Zone  8 
location  adjustment  to  36  cents  was  also 
proposed  by  Borden.  Inc..  and  supported 
by  Safeway,  Inc.  for  essentially  the 
same  reasons  testified  to  by  Southland. 
Southland  and  Hygeia  also  proposed 
that  a  new  minus  location  adjustment 
Zone  1-B  be  established  in  the  heavy 
milk  producing  area  of  Zone  1.  The 
proposal  would  establish  a  minus  18- 
cent  location  adjustment  zone  to  include 
10  counties  located  north  and  northeast 
of  Dallas.  Southland  testified  that 
neither  the  mandated  96-cent  increase  in 
the  Texas  Class  I  differential,  nor  the 
mandated  changes  In  the  price 
relationships  among  markets  that 
incorporates  north  to  south  and  west  to 
east  movements  of  milk,  provide  an 
economic  incentive  for  milk  to  be 
shipped  to  distributing  plants  in  Dallas. 
Southland  testified  that  this  lack  of 
incentive  occurs  because  Zone  1 
currently  includes  both  the  consumption 
and  production  areas.  Since 
manufacturing  plants  are  located  in  the 
production  area  at  Sulphur  Springs  and 
Muenster,  producers  who  supply  such 
manufacturing  plants  receive  the  same 
blend  price  as  producers  who  supply 
distributing  plants  at  Dallas.  As  a  result. 
Southland  contends  that  producers  who 
supply  distributing  plants  at  Dallas, 
which  is  80  miles  southwest  of  Sulphur 
Springs,  should  receive  an  18-cent  higher 
price  than  producers  whose  milk  is 
received  at  Sulphur  Springs. 
Consequently,  under  the  current  pricing 
structure.  Southland  proposed  that  an 
18-cent  lower  price  be  established  at 
Sulphur  Springs.  Southland  contends 
that  at  times  there  has  been  a  shortage 
of  milk  at  distributing  plants  in  Dallas 
while  milk  was  being  processed  at 
AMPI  manufacturing  plants  at  Sulphur 
Springs  and  Muenster  and,  thus,  a  price 
incentive  should  be  incorporated  under 
the  order  for  milk  to  be  shipped  to 
Dallas.  Southland  also  testified  that  the 
impact  of  its  proposal  on  total  producer 
returns  would  be  insignificant  because 
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there  are  no  Class  I  bottling  plants  in  the 
proposed  Kone  and  that  its  proposal 
would  establish  a  better  east-west 
alignment  of  pricing  across  north  Texas 
than  the  AMPI/Mid-Am  proposal.  In  its 
brief,  Southland  indicated  that  even  if 
there  were  distributing  plants  in  its 
proposed  lower  price  zone,  the 
adjustment  would  be  appropriate  in 
view  of  the  proper  location  value  of 
milk. 

For  out-of-area  locations.  Southland 
proposed  the  current  procedure  for 
recognizing  the  value  of  milk  under 
other  orders  in  certain  territory  in  Texas 
and  Oklahoma.  However,  Southland 
proposed  that  for  other  areas, 
particularly  for  plants  located  in  El  Paso 
County.  Texas,  and  New  Mexico  (where 
no  location  adjustment  currently  appUes 
under  the  Texas  order),  a  minus  location 
adjustment  should  apply  at  the  rate  of 
2.2  cents  per  10  miles  between  any  plant 
and  Dallas.  Southland  contends  that 
such  change  in  pricing  is  necessary 
because  of  the  substsmtial  change  in  the 
price  relationship  between  the  Texas 
and  Rio  Grande  Valley  orders  effective 
May  1, 1986.  Southland  contends  that 
even  under  the  price  relationship  that 
existed  prior  to  May  1, 1986.  reserve 
milk  supplies  for  the  Rio  Grande  Valley 
order  were  pooled  under  the  Texas 
order,  thereby  depressing  the  blend 
price  to  all  producers  who  supply  the 
Texas  market.  Southland  contends  that 
absent  a  change  in  the  location 
adjustments  for  El  Paso  and  New 
Mexico,  there  would  be  a  substantial 
economic  incentive  for  surplus  milk 
produced  in  such  areas  to  be  pooled  on 
the  Texas  order.  Therefore,  Southland 
contends  that  a  minus  location 
adjustment  should  apply  to  milk 
received  at  plants  in  El  Paso  and  New 
Mexico  to  reflect  its  economic  value  at 
such  locations  relative  to  the  Texas 
market,  thereby  establishing  an 
economic  disincentive  for  such  milk  to 
be  pooled  on  the  Texas  market. 

With  respect  to  other  proposals 
concerning  Zone  8.  Schepps  Dairy  (a 
handler  who  operates  a  distributing 
plant  in  Zone  1)  proposed  that  the  plus 
location  adjustment  be  increased  from 
54  cents  to  72  cents.  Schepps  contends 
that  an  increase  is  necessary  to  cover 
the  additional  transportation  costs  that 
are  incurred  in  shipping  milk  long 
distances  from  northern  production 
areas  to  the  deficit  Zone  8  consumption 
center.  Schepps  contends  that  the  Zone 
8  location  adjustment  should  reflect 
current  hauling  costs  of  3.5  cents  per  10 
miles  over  the  distance  between 
I  iouston  and  the  supply  area  for  Zone  8. 
Schepps  testified  that  the  Houston 
milkshed  extends  outward  325  miles  into 


the  procurement  area  for  Zone  1  plants. 
Schepps  testified  that  since  the 
procurement  area  for  Zone  1  plants 
extends  outward  from  Dallas  by  about 
60  miles,  the  Zone  8  location  adjastment 
should  reflect  the  additional  mileage  to 
Houston  (325—60  =  285  miles)  at  3.5 
cents  per  10  miles,  resulting  in  about  a 
94-cent  location  adjustment.  In  view  of 
this  cost,  Schepps  contends  that  the 
proposed  75-cent  location  adjustment 
would  be  more  reasonable  than  a  54- 
cent  adjustment.  Also,  Schepps  testified 
that  the  75-cent  adjustment  is 
reasonable  in  view  of  the  72-cent 
additional  cost  incurred  by  Mid-Am  to 
supply  Houston  versus  Dallas  from  the 
same  production  area,  as  well  as  in 
terms  of  AMPI's  average  unrecovered 
fransportation  costs  of  20  cents  to 
supply  Zone  8  plus  the  current  54-cent 
location  adjustment.  Schepps  contends 
that  with  the  current  location 
adjustment  Zone  8  handlers  are  not 
paying  the  value  of  the  economic  service 
provided  by  producers,  thus  resulting  in 
inequities  amcmg  handlers  and 
producers. 

Kroger,  Inc.,  which  also  operates  a 
pool  distributing  plant  in  Zone  1, 
proposed  that  Montgomery  County  be 
removed  from  Zone  8  and  placed  in  a 
sepcu-ate  price  zone.  The  zone  change 
was  proposed  because  Kroger  is  in  the 
process  of  building  a  new  distributing 
plant  at  Conroe  in  Montgomery  County 
to  service  fluid  milk  outlets  in  Zone  8 
and  other  southern  areas.  Basically. 
Kroger  proposed  that  the  plus  location 
adjustment  for  Montgomery  County  be 
10  cents  less  than  for  the  rest  of  the 
territory  in  Zone  8.  Kroger  proposed  that 
the  Zone  8  location  adjustment  be 
increased  to  64  cents  but  that 
Montgomery  County  be  included  in  a 
separate  54-cent  plus  location 
adjustment  zone.  As  an  alternative. 
Kroger  proposed  that  the  location 
adjustment  for  Montgomery  County  be 
44  cents  with  a  54-cent  location 
adjustment  applicable  in  the  rest  of  the 
territory  currently  in  Zone  8.  Kroger 
testified  that  a  10-cent  difference  in 
pricing  between  Conroe  and  Houston  is 
justified  since  Conroe  is  located  some  39 
miles  north  of  Houston  closer  to  the 
production  area  that  would  have  to  be 
relied  on  for  a  source  of  supply  for  the 
Conroe  plant.  Kroger  testified  that 
haulers  who  were  contacted  said  they 
would  haul  milk  to  Conroe  for  less  than 
the  cost  of  hauling  milk  to  Houston. 
Kroger  also  testified  tiiat  significant 
traffic  congestion  occurs  between 
Conroe  and  Houston,  resulting  in  lower 
overall  transportation  costs  for  the 
Conroe  location,  which  is  a  further  basis 


for  a  lower  plus  location  adjustment  at 
Conroe  than  at  Houston. 

Dean  Foods  Company  proposed  that 
the  location  adjustment  for  plants  in 
Zone  6  of  the  Texas  marketing  area  be 
changed  from  plus  25  cents  to  minus  25 
cents  per  hundredweight  and  diat  the 
minus  15-cent  location  adjustment  be 
eliminated  at  plants  located  in  eastern 
New  Mexico  that  are  regulated  under 
the  Rio  Grande  Valley  order.  Dean,  who 
operates  a  distributing  plant  at  San 
Angelo  in  Zone  6,  as  well  as  plants 
regulated  under  the  adjacent  Lubbock- 
Plainview  and  Rio  Grande  Valley 
orders,  contends  that  its  proposed 
changes  are  needed  primarily  to  reflect 
the  substantial  change  in  the  Class  I 
price  relationship  b^ween  the  Texas 
and  Rio  Grande  Valley  orders  effective 
May  1, 1986.  Dean  claims  that  its 
proposed  changes  in  the  location 
adjustment  provisions  of  the  orders  are 
needed  to  allow  the  San  Angelo  plant  to 
remain  competitive  with  bottling  plants 
regulated  under  other  nearby  orders  for 
sales  of  fluid  milk  products. 

The  Dean  proposal  for  the  Rio  Grande 
Valley  order  was  opposed  by  AMPI  and 
Safeway  on  the  basis  that  the  proposed 
action  would  be  an  inappropriate 
method  of  trying  to  resolve  the  resale 
problems  that  Dean  anticipates.  With 
respect  to  the  handler's  proposal  for  the 
Texas  order.  Foremost.  Borden.  Hygeia 
and  Southland  opposed  any  change  in 
the  plus  25-cent  location  adjustment  at 
plants  in  Zone  8.  These  major  Texas 
handlers  claimed  that  any  changes  in 
the  location  adjustment  for  Zone  6 
would  create  competitive  inequities 
among  handlers  for  sales  of  fluid  milk 
products  in  Zone  6  and  in  territory  south 
and  east  of  Zone  6. 

Necessary  changes  to  the  location 
adjustments  imder  the  Texas  order 
involve  a  consideration  of  the  intra- 
market  pricing  structure  as  well  as  the 
issue  of  inter-market  price  alignment 
between  the  Texas  and  other  Federal 
order  markets.  Although  these  issues  are 
related,  price  alignment  consideration 
among  Federal  order  markets  is  of 
greater  importance  in  northern  and 
western  portions  of  the  Texas  marketing 
area.  In  other  portions  of  the  Texas 
marketing  area,  location  adjustments 
must  reflect  the  structural 
characteristics  of  the  market  and  an 
intra-market  aligiunent  of  the  varying 
location  values  of  milk  throughout  the 
market. 

The  Texas  order  regulates  handlers 
operating  a  large  number  of  plants 
dispersed  over  a  large  geographic  area. 
Consequently,  location  adjustments  are 
necessary  to  reflect  substantial 
differences  in  the  value  of  milk  because 
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of  the  greater  distances  that  milk  must 
be  hauled  to  meet  the  fluid  milk  needs  of 
the  various  population  centers  in  the 
market  Consequently,  in  order  to 
recognize  the  value  of  the  service 
provided  by  producers,  location 
adjustments  are  intended  to  reflect  the 
cost  of  hauling  milk  from  where  it  is 
produced  to  where  it  is  needed  for  fluid 
use.  Thus,  location  adjustments  provide 
an  economic  incentive  for  milk  to  be 
shipped  to  alternative  outlets  from 
production  areas  and  compensate  those 
producers  who  incur  the  cost  of 
providing  a  greater  service  supplying 
distant  plants  relative  to  those 
producers  who  supply  nearby  plants. 
This  promotes  a  measiu'e  of  equity 
among  producers,  as  well  as  imiformity 
of  pay  prices,  on  the  basis  of  the  service 
provided.  At  the  same  time,  location 
adjustments  that  reflect  the  value  of  the 
transportation  service  provide  equity 
and  uniformity  of  pricing  among 
handlers  by  establishing  a  price  for  milk 
that  is  commensurate  with  its  value  at 
the  point  of  receipt.  To  the  extent  that 
certain  handlers  are  able  to  obtain  milk 
at  less  than  its  location  value,  they  may 
have  an  economic  advantage  relative  to 
other  handlers. 

The  structure  of  the  Texas  market  was 
set  forth  previously.  The  major 
structiu-al  characteristic  relevant  to  the 
intra-market  location  adjustment  issue 
is  the  proximity  of  production  areas  to 
the  major  population  centers  in  the 
market.  The  major  population  centers,  in 
order  of  importance,  are  Zones  8, 1.  and 
9  of  the  marketing  area.  The  major 
production  areas  are  located  in  north 
Texas,  specifically  northeast  and 
southwest  of  the  Dallas/Fort  Worth 
area.  These  northern  production  areas 
are  a  source  of  supply  for  each  of  the 
primary  consumption  centers.  Thus, 
there  must  be  an  economic  relationship 
of  prices  among  Zones  1,  8,  and  9 
relative  to  their  common  primary 
procurement  areas.  The  price 
relationship  among  these  zones 
establishes  an  overriding  price  structure 
to  which  prices  in  other  intervening 
zones  should  be  related.  It  is  noted  that 
no  location  adjustment  changes  were 
proposed  for  Zone  9  or  other  more 
southern  zones  of  the  marketing  area. 
Although  the  Zone  9  location  adjustment 
is  important  to  the  primary  price 
structure,  the  Zone  11  and  12  location 
adjustments  are  not  at  issue,  since  there 
were  no  proposed  changes  and  also 
because  plants  in  such  zones  do  not  rely 
to  any  significant  degree  on  the  primary 
production  areas  for  a  source  of  milk. 

Zones  8  and  9  are  the  most  deficit 
production  zones  in  the  Texas  marketing 
area  in  terms  of  the  relationship  of 
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production  within  each  zone  and  the 
volume  of  bulk  milk  received  at 
distributing  plants  in  each  zone.  During 
May  1985,  production  in  Zone  8 
represented  slightly  over  13  percent  of 
the  bulk  milk  received  at  Zone  8  plants. 
In  Zone  9,  production  represented  just 
over  28  percent  of  the  milk  received  at 
distributing  plants.  During  October  1985. 
when  the  supply/demand  relationship 
for  the  Texas  market  was  tighter  than  in 
May,  Zone  8  production  represented 
about  11.5  percent  of  bulk  milk  received 
at  distributing  plants.  For  Zone  9, 
production  represented  about  24  percent 
of  bulk  milk  receipts.  In  contrast.  Zone  1 
is  virtually  surrounded  by  the  heavy 
northern  production  areas  of  the  market. 
In  terms  of  the  relationship  between 
Zone  1  production  and  distributing  plant 
receipts,  production  represented  over 
138  percent  of  bulk  receipts  during  May 
and  about  lias  percent  of  bulk  receipts 
at  distributing  plants  during  October.  In 
addition,  a  substantial  amount  of  milk  is 
produced  to  the  southwest  of  Dallas  in 
counties  in  Zone  3  of  the  marketing  area 
that  are  about  the  same  distance  from 
portions  of  the  Dallas/Fort  Worth  area 
as  is  the  northeast  production  area 
around  Sulphur  Springs.  In  Zones  3,  5, 
and  7,  which  were  combined  to  avoid 
reveahng  confidential  data,  production 
represented  about  817  percent  of  bulk 
milk  received  at  distributing  plants  in 
such  zones  during  May,  and  over  709 
percent  of  receipts  during  October. 
As  a  result  of  the  relationship  of 
production  to  receipts,  plants  in  2Jones  8 
and  9  must  reach  out  substantial 
distances  to  obtain  sufficient  supplies  of 
milk  for  fluid  use.  The  milkshed  for  the 
Beaumont  segment  of  Zone  8  extended 
just  over  153  miles  from  Beaumont 
during  October  1985  in  terms  of  the 
weighted  average  distance  of  all  milk 
shipments.  However,  for  the  major 
Houston  segment  of  Zone  8,  the 
weighted  average  distance  from  which 
milk  was  obtahied  was  251  miles.  Also, 
more  than  53  percent  of  the  milk 
obtained  by  Houston  plants  originated 
more  than  200  miles  from  Houston  while 
more  than  44  percent  came  from  more 
than  250  miles  from  Houston.  Just  over 
14  percent  of  the  milk  came  from  351  or 
more  miles  from  Houston.  The  milkshed 
for  Zone  8  thus  extends  to  and  beyond 
the  Sulphur  Springs  (Hopkins  County) 
and  Stephenville  (Erath  County) 
production  areas  of  the  market  which 
are  253  and  267  miles,  respectively,  from 
Houston.  With  respect  to  Zone  9,  the 
milk  shipment  weighted  average 
distance  was  about  186  miles,  with  just 
over  48  percent  of  the  milk  being 
obtained  from  over  200  miles  from  San 
Antonio.  Only  about  three  percent  of  the 


milk  came  from  beyond  351  miles  from 
San  Antonio,  indkating  that  the 
milkshed  extends  to  the  Stephenville 
area  (205  miles  from  San  Antonio)  but 
does  not  extend  to  any  appreciable 
degree  to  the  Sulphur  Springs  area  (335 
miles  from  San  Antonio).  Also,  in  terms 
of  the  change  in  the  sources  of  milk  over 
time,  the  milkshed  for  Zones  8  and  9  has 
shifted  northward  to  a  significant  degree 
between  1961  and  1985. 

In  contrast  to  Zones  8  and  9,  segments 
of  the  Zone  1  area  were  able  to  obtain 
sufficient  milk  supplies  from  the  nearby 
production  areas.  Distributing  plants  in 
the  Dallas,  Ft.  Worth,  and  Grandview 
areas  of  Zone  1  obtained  milk,  on  a 
weighted  average  distance  basis,  from 
105, 45,  and  17  miles,  respectively,  from 
such  plant  locations.  Very  little  milk 
was  received  from  beyond  150  miles 
from  distributing  plants  in  Zone  1. 

Producers  in  the  major  Texas 
production  areas  supply  the  fluid  milk 
needs  of  distributing  plants  located  in 
the  three  major  consumption  areas  of 
the  market.  As  stated  previously,  these 
major  production  areas  are  centered 
around  the  Sulphur  Springs  and 
Stephenville  areas  which  are  northeast 
and  southwest  of  Dallas.  Producers  in 
these  areas  incur  different  hauling  costs 
and  provide  varying  degrees  of  service 
to  handlers  depending  on  the  different 
distances  involved  in  supplying  the 
alternative  outlets.  Stephenville  is  about 
97  miles  from  Dallas  and  67  miles  from 
Ft.  Worth.  Also,  Stephenville  is  205 
miles  from  San  Antonio.  Based  on  the 
three-cent-per-lO-mile  hauling  cost, 
which  is  a  conservative  estimate  of 
hauling  costs  used  to  align  prices  among 
plants  on  a  north-south  axis,  a  total 
hauling  cost  of  63  cents  would  be 
reflected  between  Stephenville  and  San 
Antonio.  However,  Stephenville  area 
producers  also  supply  distributing  plants 
in  Zone  1.  Consequently,  only  the 
additional  mileage  involved  in  supplying 
San  Antonio  versus  Dallas/Ft.  Worth, 
need  be  reflected  in  the  Zone  9  location 
adjustment  to  cover  the  additional 
service  provided  l^  producers  in 
supplying  Zone  9  plants.  San  Antonio  is 
108  miles  further  fi»m  Stephenville  than 
is  Dallas  which  indicates  that  a  33-cent 
location  adjustment  at  Zone  9  would     - 
cover  the  additional  hauling  cost  and 
service.  Ft.  Worth,  which  is  west  of 
Dallas,  is  about  67  miles  from 
Stephenville.  On  this  comparison,  there 
is  an  additional  13|  miles  to  San 
Antonio,  or  a  42-cent  difference  in  the 
cost  of  supplying  the  alternative  outlets. 
Consequently,  the  current  42-cent 
location  adjustment  for  Zone  9 
represents  an  appropriate  measure  of 
the  location  value  of  milk  in  this  major 
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southern  consumption  center  relative  to 
the  Dallas/Ft.  Worth  area. 

The  Stephenville  area  is  also  a  major 
source  of  supply  for  plants  in  Zone  8. 
Houston  is  62  miles  further  from 
Stephenville  than  is  San  Antonio  which 
indicates  that  a  greater  cost  is  incurred 
by  Stephenville  area  producers  to 
supply  Houston  than  San  Antonio.  On 
this  basis,  the  location  adjustment  for 
Zone  8  should  be  21  cents  greater  than 
at  San  Antonio,  or  a  63-cent  location 
adjustment  relative  to  Zone  1. 

Houston  is  nearer  to  Sulphur  Springs 
than  to  Stephenville.  Consequently,  the 
Zone  8  location  adjustment  should  be 
based  on  the  nearer  primary  production 
area.  Otherwise,  the  Zone  8  location 
adjustment  would  be  in  excess  of  the 
value  of  the  service  provided  by 
producers  who  are  nearer  to  Houston 
than  Stephenville  area  producers. 

Sulphur  Springs  is  about  79  miles  from 
Dallas  and  253  miles  from  Houston. 
Consequently,  producers  in  this  major 
production  area  have  to  ship  milk  an 
additional  174  miles  to  supply  Houston 
area  plants  versus  plants  in  the  Dallas 
area.  This  indicates  that  a  54-cent 
location  adjustment  for  Zone  8 
represents  the  appropriate  location 
value  of  milk  relative  to  milk  delivered 
to  Dallas. 

The  location  adjustments  for  Zones  8 
and  9,  relative  to  the  Class  I  differential 
value  in  Zone  1,  are  based  on  a  three- 
cent-per-lO-mile  bulk  milk  hauling  rate 
from  north  to  south  to  reflect  the  greater 
service  provided  by  producers  supplying 
more  distant  southern  alternative 
outlets.  Although  San  Antonio  is  further 
south  from  Dallas  than  is  Houston,  San 
Antonio  is  nearer  to  the  primary 
northern  production  areas  that  must  be 
relied  on  for  a  source  of  milk. 
Consequently,  the  location  adjustment 
for  Zone  9  is  appropriately  lower  than 
for  Zone  8  because  of  the  lesser  costs 
incurred  in  supplying  Zone  9.  In 
addition,  since  San  Antonio  is  west  of 
Houston,  a  lower  price  at  San  Antonio  is 
more  consistent  with  the  mandated 
price  alignment  change  which 
establishes  a  price  incentive  for  west  to 
east  as  well  as  north  to  south 
movements  of  milk. 

The  price  relationship  among  Zones  1, 
8,  and  9  establishes  the  primary  pricing 
structure  for  the  Texas  market.  This 
pricing  structure  recognizes  both  the 
primary  consumption  and  production 
areas  in  the  market.  Consequently, 
location  adjustments  in  intervening 
zones  must  be  related  to  the  values  of 
milk  in  the  major  metropolitan  areas  of 
the  market.  However,  prior  to 
considering  the  location  adjustments  in 
intervening  zones,  additional 
consideration  is  directed  to  other 


proposals  concerning  Zone  8  of  the 
marketing  area. 

Counter  proposals  that  would 
establish  a  greater  or  lesser  location 
adjustment  than  the  current  54-cent 
adjustment  (which  is  reaffirmed  for 
reasons  previously  set  forth)  must  be 
denied.  The  higher  plus  adjustments  are 
based  on  the  contention  that  a  greater 
proportion  of  the  additional  hauling 
costs  that  are  incurred  by  producers  to 
supply  Zone  8  relative  to  supplying 
other  zones  should  be  reflected  in  the 
Zone  8  location  adjustment.  The  higher 
adjustments  are  based  on  greater 
hauling  costs  and  distances  than  are 
reflected  in  the  analysis  to  derive  the  54- 
cent  location  adjustment.  A  higher 
location  adjustment  is  not  totally 
uru-easonable  in  that  it  would  result  in 
Zone  8  handlers  paying  a  greater 
proportion  of  the  actual  hauling  costs 
that  are  incurred  in  shipping  milk  to 
Houston.  However,  it  is  not  intended 
that  total  hauling  costs  at  any  one  point 
in  time  be  reflected  at  each  plant 
location.  Hauling  costs  vary  over  time 
among  haulers  and  on  the  basis  of  the 
actual  distances  that  milk  is  shipped. 
Consequently,  location  adjustments 
reflect  an  average  situation.  Thus, 
location  adjustments  should  represent  a 
conservative  estimate  of  current  hauling 
costs.  The  three-cent  rate  used  to 
establish  location  adjustments  on  a 
north-south  basis  in  tfie  Texas  market 
as  well  as  Federal  order  markets  to  the 
north,  represents  a  conservative 
estimate  of  actual  hauling  costs  incurred 
in  shipping  bulk  milk.  Such  rate 
promotes  continued  incentives  for 
hauling  efficiencies.  It  is  also  consistent 
with  the  concern  expressed  over 
whether  declines  in  fuel  prices  were 
reflected  in  hauling  costs  portrayed  on 
the  record.  In  reflecting  an  average 
experience,  location  adjustments  that 
exceed  transportation  costs  would 
establish  incentives  to  ship  milk  to 
obtain  hauling  profits. 

Schepps  filed  exceptions  to  the  failure 
of  the  tentative  decision  to  estsblish  a 
greater  plus  location  adjustment  than  54 
cents  for  Zone  8.  Schepps  contends  that 
a  greater  plus  adjustment  is  supported 
by  record  evidence  and  is  warranted  to 
assure  that  Zone  8  handlers  would  pay  a 
greater  proportion  of  the  actual  hauling 
costs  that  are  incurred  in  shipping  milk 
to  plants  in  Zone  8.  The  handler  also 
argues  that  since  milk  is  shipped  an 
average  of  251  miles  to  supply  plants  in 
the  Houston  area,  the  transportation 
cost  is  about  75  cents  per  hundredweight 
based  on  a  hauling  rate  of  3  cents  per  10 
miles.  In  addition,  Schepps  contends 
that  a  plus  adjustment  in  excess  of  54 
cents  is  supported  by  the  testimony  of 
cooperative  associations.  Schepps  cites 


testimony  of  cooperative  associations 
concerning  the  incremental  costs  to 
supply  Houston  area  plants  of  75  cents 
from  the  Sulphur  Springs  area  and  a  cost 
of  at  least  64  cents  from  the  Stephenville 
area. 

It  is  noted  that  the  plus  54-cent  Zone  8 
location  adjustment,  which  reflects  the 
additional  cost  of  hauling  milk  to 
Houston  versus  alternative  fluid  outlets 
in  Zone  1  from  the  Sulphur  Springs 
procurement  area,  is  less  than  the  costs 
reflected  by  the  testimony  of 
cooperative  associations.  Although 
these  differences  cannot  be  totally  , 
explained,  the  economic  rationale 
previously  set  forth  in  this  decision  to 
establish  the  54-cent  adjustment  has  not 
been  contested  by  Schepps.  In  addition, 
the  decision  sets  forth  hauling  efficiency 
concerns  and  price  alignment 
considerations  with  respect  to  markets 
to  the  east  which  tend  to  establish 
limitations  to  a  greater  plus  location 
adjustment  for  Zone  a 

The  proposals  to  reestablish  a  36-cent 
location  adjustment  for  Zone  8  is  totally 
unreasonable  in  view  of  current  hauling 
costs  and  the  increases  in  the  Class  I 
differentials  mandated  by  the  Food 
Security  Act  of  1985  that  are  intended  to 
recognize  increases  in  hauling  costs  that 
were  not  previously  recognized  under 
Federal  milk  orders.  The  contention  of 
Zone  8  handlers  that  sufficient  supplies 
of  milk  were  received  with  a  36-cent 
adjustment  merely  indicates  that  such 
handlers  were  able  to  transfer  the 
additional  hauling  cost  incurred  in 
shipping  milk  to  Zone  8  to  the  producers 
who  supply  plants  in  Zone  8.  Since 
AMPI  supplies  Zone  8  almost 
exclusively  over  long  distances,  the 
absorption  of  the  additional, 
unrecovered  transportation  costs 
resulted  in  inequities  between  AMPI 
producers  and  other  producers  in  the 
nearby  northeast  Texas  procurement 
area  who  provide  no  service  in  shipping 
milk  long  distances  to  the  major  deficit 
zone  consumption  area.  In  addition,  a 
36-cent  location  adjustment  would  not 
even  approach  the  value  of  the  service 
received  by  Zone  8  handlers,  resulting  in 
inequities  between  Zone  8  handlers  and 
handlers  in  other  areas  who  pay  a 
greater  proportion  of  the  value  of  the 
transportation  service. 

Borden.  Carnation,  Southland  and 
Hygeia  excepted  to  the  plus  54-cent 
location  adjustment  for  Zone  8  and 
urged  that  the  proposed  36-cent  location 
adjustment  be  adopted.  The  handlers 
contend  that  the  only  basis  offered  to 
support  the  54-cent  adjustment  was 
generalized  testimony  that 
transportation  costs  had  increased  and 
that  a  previous  decision  on  a  prior 
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record  was  correct  The  handlers  also 
contend  that  the  adjustment 
discriminates  against  Houston  dealers 
since  all  surrouiKling  dealers  pay  less 
for  milk  even  thou^  the  cost  of 
transporting  bulk  milk  to  such  dealers 
reflects  the  same  rate  per  10  miles  as  the 
cost  of  hauling  milk  to  Houston.  The 
handlers  further  contend  that  there  was 
no  evidence  indicating  a  problem  in 
supplying  milk  to  Houston  with  a  36- 
cent  location  adjustment 

First  of  all,  there  is  a  substantial 
amount  of  testimony  indicating  that  the 
cost  of  hauling  bulk  milk  is  $1.60  per 
loaded  mile.  A  large  number  of 
witnesses  representing  various  parties, 
including  one  of  the  excepting  handlers, 
confirmed  such  fact  When  a  cost  figure 
is  virtually  undisputed  by  any  witness,  a 
much  greater  degree  of  significance  is 
attached  to  stch  testimony  than  the 
connotation  associated  with  the 
"generalized  testimony"  terminology 
used  by  the  excepting  handlers.  In 
addition,  there  is  substantial  testimony 
and  evidence  in  the  record  concerning 
the  appropriate  location  value  of  milk 
for  Zone  8  relative  to  other  zones  in  the 
marketing  area. 

In  this  connection,  the  distance  that 
milk  must  be  hauled,  as  well  as  the  10- 
mile  hauling  rate,  must  be  considered 
with  respect  to  this  issue.  The  fact  that 
the  hauling  rate  may  be  the  same  for  all 
handlers  is  of  much  less  importance 
without  a  consideration  of  die  location 
of  the  primary  production  areas  and  the 
varying  distances  involved  in  supplying 
alternative  fluid  outlets.  As  previously 
set  forth  in  this  decision,  the  Zone  8 
location  adjustment  is  based  on  the 
greater  distance  that  milk  must  be 
moved  from  the  market's  primary 
production  areas  to  supply  Zone  8 
relative  to  the  distances  involved  in 
supplying  plants  in  other  zones  that  are 
nearer  to  such  production  areas. 
Consequently,  these  same 
considerations  (i.e.,  hauling  rate  and 
distance)  are  instrumental  in 
determining  the  appropriate  price 
relationships  among  Zones  1, 8,  and  9  as 
well  as  the  price  relationships  with 
intervening  zones.  As  a  result  the  plus 
54-cent  location  adjustment  does  not 
discriminate  against  Zone  8  handlers. 
Such  adjustment,  which  reflects  a 
reasonable  value  of  milk  relative  to 
plants  in  other  zones  on  the  basis  of  the 
hauling  rate  and  the  distance  involved, 
promotes  a  greater  degree  of  equity 
among  handlers  than  a  36-cent 
adjustment  would  provide.  A  36-cent 
adjustment  would  undervalue  milk 
delivered  to  Zone  8  relative  to  the  value 
of  milk  delivered  to  plants  in  other 
zones.  Also,  it  is  not  correct  that  prices 


which  apply  to  all  surrounding  dealers 
are  less  than  the  Zone  8  prices.  The  plus 
location  adjustments  at  other  more 
southern  zones  are  in  excess  of  the  Zone 
8  location  adjvstment  Also,  the  location 
adjustment  at  plants  in  Zone  9  that  are 
located  in  San  Antonio  and  to  the  south 
and  west  of  Zone  8  is  less  than  the  Zone 
8  adjustment  because  San  Antonio  is 
considerably  closer  to  the  Stephenville 
production  araa  than  is  Houston. 

Despite  the  handlers'  claim  in 
exceptions,  there  are  problems 
associated  with  supplying  milk  to 
handlers  in  Zone  8  that  would  be 
intensified  by  reducing  the  plus  location 
adjustment.  Zone  8  is  a  major 
consumption  oenter  to  which  substantial 
supplies  of  miDc  must  be  shipped 
regularly  over  considerable  distance  on 
a  daily  basis  to  furnish  fluid  milk  needs. 
To  the  extent  fliat  the  location 
adjustment  docs  not  reflect  the 
additional  cost  incurred  by  producers  in 
supplying  Zone  8,  relative  to  the  lesser 
costs  incurred  in  supplying  nearer 
plants,  producers  are  not  adequately 
compensated  for  the  transportation 
service  provided.  Consequently, 
inequities  develop  between  those 
producers  who  supply  such  zone  versus 
those  producers  who  provide  no  service 
in  shipping  miBc  long  distances  to  supply 
this  deficit  consumption  area.  In 
addition,  inequities  develop  among 
those  handlers  who  pay  a  greater  share 
of  the  transportation  service  versus 
those  who  pay  a  lesser  share.  As 
previously  set  forth  in  this  decision,  a 
reduction  of  the  Zone  8  location 
adjustment  to  plus  36  cents  would  cause 
further  inequides  both  among  producers 
and  handlers. 

The  72-cent  and  36-cent  location 
adjustments  would  result  in  $4.00  and 
$3.64  Class  I  di^erential  values  in  Zone 
8.  Both  would  represent  a  misalignment 
of  Class  I  differentials  on  an  east-west 
axis.  A  $3.82  Class  I  differential  as  a 
result  of  a  54-cent  location  adjustment 
represents  a  reasonable  alignment  with 
the  mandated  $3.85  Class  I  differential 
at  New  Orleans  and  the  $3.78  Class  I 
differential  at  Lake  Charles  adopted 
under  a  different  proceeding  involving 
the  Greater  Louisiana  order. 

Montgomery  County  should  not  be 
removed  from  Zone  8  and  placed  in  a 
separate  pricing  zone  at  this  time  as 
proposed.  Kroger  is  in  the  process  of 
building  a  new  plant  at  Conroe  to 
service  fluid  milk  retail  outlets  in  Zone  8 
and  other  southern  Texas  and  Louisiana 
territory.  The  plant  is  expected  to  begin 
operating  by  April  1987.  Kroger 
proposed  that  die  price  at  its  new  plant 
should  be  10  cents  less  than  the  price  at 
Houston  because  it  is  39  miles  north  of 


Houston  and  nearer  to  northern 
production  areas. 

Based  simply  on  the  distance  between 
Conroe  and  Houstion,  there  is  some 
economic  merit  to  the  proposal. 
However,  the  proposal  seeks  a 
refinement  of  establishing  a  location 
adjustment  on  the  basis  of  the  location 
of  a  single  plant  w^iich  goes  far  beyond 
the  zone  pricing  structure  used 
historically  in  the  Texas  market.  Under 
a  zone  pricing  structure,  prices  are 
established  at  city  locations  relative  to 
other  consumption  centers.  The  area  is 
then  expanded  to  encompass  additional 
areas  in  the  proximity  of  the  city  within 
which  plants  are  located.  Such  plants 
would  be  expected  to  compete  with 
each  other,  both  for  sales  in  the  major 
consumption  area  and  for  supplies  of 
milk.  Recognition  of  a  precise  plant 
location  (in  fact  Conroe  is  not  a  precise 
plant  location]  relative  to  a  major  city  in 
a  zone  would  nullify  the  zone  pricing 
structure  applicable  to  all  other 
distributing  plants  regulated  under  the 
order.  For  example,  Houston  and  Dallas 
cover  a  substantial  amount  of  territory. 
Thus,  plants  within  such  cities  could  be 
further  from  each  other  than  Conroe  is 
from  Houston.  Consequently,  Conroe 
must  be  viewed  in  terms  of  its  proximity 
to  the  rest  of  the  territory  in  Zone  6  to 
determine  whether  Montgomery  County 
should  be  in  a  separate  pricing  zone. 

Montgomery  County  has  been 
included  in  Zone  8^  and  in  the  same 
price  zone  as  Houston,  at  least  since  the 
Texas  marketing  area  was  formed  in 
1975.  It  is  also  not  the  northernmost 
located  county  in  Zone  8.  Also,  it 
appears  that  Conroe  is  only  about  16 
miles  north  of  the  aorthem  boimdaiy  of 
Harris  County  and  20  miles  north  of  die 
Houston  city  limits.  In  addition,  a 
portion  of  the  City  of  Houston  extends 
into  Montgomery  County  and 
Montgomery  County  is  a  part  of  the 
Houston  Primary  Metropolitan 
Statistical  Area.  In  addition,  Beaumont 
(Jefferson  County)  is  also  in  Zone  8 
located  northeast  of  Houston  nearer  to 
northern  production  areas.  It  is  noted 
that  Beaimiont  is  substantially  closer  to 
milk  supplies  than  is  Houston.  Conroe, 
relative  to  Beaumont  is  only  6  to  8  miles 
further  to  the  north.  Consequently,  in 
view  of  its  proximity  to  the  rest  of  the 
territory  in  Zone  8,  Montgomery  County 
should  not  be  removed  from  Zone  8. 

As  previously  stated,  the  proposed 
location  adjustment  changes  for  Zones 
2,  3,  4,  5  and  7  must  be  viewed  in  terms 
of  the  primary  pricbig  structure  for  the 
major  metropolitan  portions  of  the 
market.  The  mandated  Class  I 
differential  is  established  for  Zone  1 
while  the  location  adjustments  for 
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Zones  8  and  9  are  based  on  the 
difference  in  the  cost  of  hauling  milk  to 
such  deficit  zones  relative  to  hauling 
milk  to  Zone  1.  Location  adjustments  in 
the  intervening  zones  should  be  aligned 
with  prices  to  the  south  since  milk  that 
is  shipped  to  the  deficit  southern  Zones 
8  and  9  either  originates  in  or  must  pass 
through  this  intervening  territory. 
Consequently,  use  of  the  three-cent 
alignment  rate  through  this  territory 
establishes  whether  the  proposed 
location  adjustment  changes  should  be 
adopted. 

Austin,  in  Zone  7,  is  78  miles 
northeast  of  San  Antonio  in  Zone  9.  A 
three-cent  alignment  rate  indicates  that 
the  Zone  7  location  adjustment  should 
be  18  to  24  cents  less  than  Zone  9, 
depending  on  whether  the  mileage  over 
the  entire  northeast  direction  or  just  the 
northern  direction  is  utilized. 
Consequently,  the  proposed  plus  39-cent 
locatioti  adjustment  for  Zone  7,  which  is 
only  three  cents  less  than  San  Antonio, 
should  be  denied  since  the  current  30- 
cent  Zone  7  location  adjustment 
represents  a  more  reasonable  alignment 
between  the  two  zones.  A  denial  of  the 
increase  in  the  Zone  7  location 
adjustment  also  requires  a  denial  of  the 
proposed  location  adjustment  for  Zone 
3,  which  is  directly  north  of  Zone  7. 
Adoption  of  the  proposed  location 
adjustment  for  Zone  3,  in  conjunction 
with  a  denial  of  the  Zone  7  proposed 
increase,  would  reduce  the  price 
difference  between  Zones  3  and  7  while 
a  three-cent  alignment  rate  indicates 
that  the  price  difference  should  increase 
between  the  two  zones. 

The  proposed  increases  in  the  plus 
location  adjustments  for  Zones  4  and  5 
of  four  and  10  cents,  respectively,  should 
also  be  denied  since  the  current  location 
adjustments  for  such  zones  are  already 
aligned  on  a  three-cent  rate  with  prices 
to  the  south  in  Zone  8.  This  is  based  on 
the  120  miles  between  Lufkin  in  Zone  4 
and  Houston  and  the  102  miles  between 
Bryan  in  Zone  5  and  Houston.  The 
current  Zone  4  plus  location  adjustment 
is  36  cents  lower  than  Zone  8  while  the 
Zone  5  adjustment  is  34  cents  lower 
than  Zone  8. 

Zone  2  is  north  of  Zone  4  and 
currently  the  Zone  2  price  is  12  cents 
less  than  Zone  4.  The  90  miles  between 
Tyler  in  Zone  2  and  Lufkin  indicates  a 
27-cent  price  difference  between  the  two 
zones.  Consequently,  the  proposal  to 
eliminate  the  current  six-cent  location 
adjustment  in  Zone  2  should  be  adopted 
to  improve  the  north-south  alignment 
between  Zones  2  and  4.  In  addition, 
removal  of  the  plus  adjustment  provides 
for  an  east-west  alignment  of  pricing 
between  Shreveport  and  Dallas. 


Texarkana.  which  is  outside  the  Texas 
marketing  area,  is  directly  north  of  Zone 
2.  Continued  use  of  the  three-cent 
hauling  alignment  rate  on  a  north-south 
axis  indicates  a  location  adjustment  of 
21  cents  based  on  the  distance  from 
Shreveport  to  Texarkana.  Consequently, 
the  minus  20-cent  location  adjustment 
proposed  for  the  Texarkana  area  (Bowie 
and  Cass  Counties  in  Texas  and  Little 
River  and  Miller  in  Arkcmsas)  should  be 
adopted. 

Zone  1  of  the  marketing  area  has 
historically  included  the  major  Dallas/ 
Ft  Worth  population  center  as  well  as  a 
major  production  area  in  which  two 
AMPI  manufacturing  plants  are  located 
that  are  pooled  under  the  order  as 
balancing  plants.  Zone  1  is  the  base 
zone  for  the  market  in  which  the 
mandated  $3.28  Class  I  differential 
applies.  The  Southland  proposal  would 
split  the  consumption  and  production 
areas  of  the  current  base  zone  into  two 
different  pricing  zones.  The  proposed 
minus  18-cent  location  adjustment 
would  apply  in  the  production  area  to 
provide  an  additional  incentive  for 
producers  to  ship  milk  to  distributing 
plants  in  the  consimiption  areas  rather 
than  shipping  milk  to  manufacturing 
plants  in  the  production  area. 

There  is  one  plant  in  the  proposed 
minus  18-cent  location  adjustment  zone 
that  operated  as  a  distributing  plant 
during  June  through  December  of  1985, 
and  as  a  producer-handler  during  other 
months.  Consequently,  it  would  appear 
that  adoption  of  the  proposal  would 
have  a  minimal  impact  on  the  pooled 
value  of  milk  since  bttle,  if  any,  milk  in 
Class  I  use  would  be  priced  at  the  lower 
level.  However,  there  could  be  a 
substantial  change  in  returns  to 
producers. 

The  concept  advanced  by  the 
proposal  appears  to  be  reasonable  in 
terms  of  a  price  incentive  imder  the 
order  for  those  producers  who  would 
incur  a  greater  cost  in  shipping  milk  to 
Dallas  than  to  manufacturing  plants  in 
the  production  area.  However, 
Southland  indicated  that  prices  paid  to 
its  producers  would  probably  continue 
to  be  the  same  regardless  of  whether 
their  producers'  milk  was  shipped  to 
plants  in  Dallas  or  to  Southland's  Class 
II  nonpool  plant  at  Sulphur  Springs. 
Apparently,  competitive  pressures 
among  handlers  for  supplies  of  milk 
require  uniform  pay  prices  to  producers. 
Under  such  a  situation,  it  is  difficult  to 
comprehend  how  the  18-cent  lower  price 
under  the  order  at  Sulphur  Springs 
relative  to  Dallas  would  provide  a  price 
incentive  for  milk  to  move  minimal 
additional  distances  to  Dallas. 


The  competitive  situation  to  return 
uniform  pay  prices  to  producers  in  the 
heavy  northeast  procurement  area 
would  have  a  substantial  impact  on 
AMPI  because  the  cooperative  operates 
two  manufacturing  plants  in  the  area. 
Substantial  quantities  of  milk  are 
manufactured  at  the  two  plants  when  it 
is  not  needed  for  fluid  use  at  distributing 
plants,  lliese  plants  balance  the  fluid 
milk  needs  of  the  maricet  with  milk 
receipts  varying  substantially  on  a 
seasonal  basis.  A  minus  18-cent  location 
adjustment  would  reduce  the  blend 
price  at  the  Sulphur  Springs  plant 
operated  by  AMPI  18  cents  below  the 
blend  price  applicable  at  a  supply  plant 
operated  by  another  cooperative  at 
Yantis  just  18  miles  south  of  Sulphur 
Springs.  This  difference  in  blend  prices 
would  residt  in  disorderly  qiilk 
procurement  competition  in  the 
northeast  production  area. 

In  addition,  although  it  makes 
economic  sense  for  manufacturing 
plants  to  be  located  in  heavy  producing 
areas  where  most  of  the  weeUy  and 
seasonal  reserve  supplies  would  be 
expected  to  be  located,  suppUes  from 
other  higher-priced  zones  are  also 
received  at  the  two  plants  when  it  is  in 
excess  of  weekly  and  seasonal  fluid 
milk  needs.  No  b-ansportation  costs  are 
recovered  under  the  order  on  such 
necessary  movements  of  milk.  Thus,  any 
minus  location  adjustment  at  these 
manufacturing  plants  would  amount  to 
an  added  price  deterrent  to  the 
movement  of  reserve  milk  supplies  in 
other  areas  of  the  market  to  these 
manufacturing  outlets. 

Since  the  proposed  Zone  1-B  would 
disrupt  procurement  competition  and 
adversely  impact  the  movement  of 
reserve  supplies  to  manufacturing 
outlets  there  would  need  to  be  a 
compelling  basis  to  adopt  such  proposal. 
The  record  does  not  reveal  a  compelling 
need  to  reduce  the  price  18  cents  per 
hundredweight  at  plants  in  this  10- 
county  area.  Certainly,  it  is  not  needed 
to  conform  order  pricing  to  the 
mandated  Class  I  differentials.  Although 
the  concept  of  a  price  adjustment 
between  the  production  area  and  Dallas 
to  encourage  the  movement  of  milk  for 
fluid  use  has  merit,  the  record  does  not 
reveal  any  significant  problem  as  a 
result  of  movements  of  milk  to  Dallas 
handlers.  Consequently,  the  proposal  is 
denied. 

Southland  and  Hygeia  excepted  to  the 
denial  of  the  proposed  Zone  1-B.  The 
handlers  requested  that  the  arguments 
presented  in  their  post-hearing  brief 
concerning  this  issue  be  incorporated  as 
an  exception  without  further 
elaboration,  Since  no  further  arguments 
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were  advanced,  no  additional 
consideration  of  the  issue  is  necessary 
as  all  relevant  factors  included  in 
testimony  and  briefs  were  previously 
considered  in  denying  the  proposal. 

For  Zone  1-A,  which  is  northwest  of 
Dallas,  the  minus  location  adjustment 
should  be  increased  from  12  to  25  cents. 
This  change  is  necessary  because  of  the 
increase  in  the  difference  between  the 
Texas  and  Southwest  Plains  order  Class 
I  differentials  on  May  1. 1986.  The  minus 
25-cent  location  adjustment  basically 
splits  the  difference  between  the  51 -cent 
Class  I  differential  difference  between 
Oklahoma  City  and  Dallas  for  territory 
that  is  approximately  half  way  between 
the  two  cities.  Also,  the  greater  minus 
adjustment  better  reflects  the  change  in 
the  relationship  of  Class  I  differentials 
between  the  Texas  order  and  the 
Lubbock-Plainview.  and  Texas 
Panhandle  orders  to  the  west  and 
northwest  of  Dallas.  Prior  to  May  1.  the 
Texas  order  Class  I  differential  was  10 
cents  less  than  the  Lubbock-Plainview 
differential  to  the  west  and  seven  cents 
greater  than  the  Texas  Panhandle 
differential  to  the  northwest.  Effective 
May  1,  the  Texas  order  differential 
exceeds  the  differential  in  the  other  two 
orders  by  79  cents.  This  reduction  in 
Class  I  differentials  to  the  west  and 
northwest  represents  an  alignment  rate 
of  2.5  cents  between  Dallas  and 
Lubbock  and  2.2  cents  between  Dallas 
and  Amarillo.  The  minus  25-cent 
location  adjustment  for  Zone  1-A 
represents  an  alignment  rate  of  only  1.8 
cents  between  Dallas  and  Wichita  Falls. 
Consequently,  the  25-cent  location 
adjustment  represents  a  better  price 
relationship  than  the  current  12-cent 
location  adjustment. 

With  respect  to  Zone  6  of  the 
marketing  area.  Dean  Poods.  Inc.. 
proposed  that  the  current  plus  25-cent 
location  adjustment  be  changed  to  a 
minus  50-cent  adjustment  (modified  to 
minus  25  cents  at  the  hearing).  In 
addition.  Dean  proposed  that  the  current 
minus  15-cent  location  adjustment 
applicable  in  eastern  New  Mexico  under 
the  Rio  Grande  Valley  order  be 
eliminated. 

The  Rio  Grande  Valley  order  specified 
a  $2.35  Class  I  differential  prior  to  May 
1. 1986,  and  a  continuation  of  such 
differential  was  mandated  by  the  Food 
Security  Act  of  1985.  This  differential  is 
applicable  through  the  relatively  more 
populated  areas  in  central  New  Mexico 
and  El  Paso  County.  Texas.  A  minus  15- 
cent  location  adjustment  applies  to  the 
relatively  more  rural  production  areas  of 
eastern  New  Mexico.  Consequently,  the 
orders  pricing  structure  reflects  the 
need  for  milk  to  move  from  eastern  New 


Mexico  to  consumption  centers  in 
central  New  Mexico  and  El  Paso.  Also, 
New  Mexico  is  a  surplus  milk 
production  state. 

Prior  to  May  1,  the  Texas  order  and 
Rio  Grande  Velley  order  Class  I 
differentials  were  essentially  the  same. 
Since  May  1,  the  Texas  order 
differential  has  been  93  cents  higher 
than  the  Rio  Grande  Valley  order 
differential.  Tlius,  Dean's  proposals 
were  an  attempt  to  lessen  the 
substantial  change  in  the  price 
relationship  between  the  two  orders. 

The  proposed  15-cent  increase  in  the 
value  of  milk  in  eastern  New  Mexico 
should  not  be  adopted.  Such  a  pricing 
change  would  be  totally  inconsistent 
with  the  intent  of  Congress  (which 
mandated  no  price  change),  the  supply/ 
demand  relationship  within  the 
marketing  area,  and  the  pricing  structiire 
of  the  market.  Consequently,  to  the 
extent  that  the  change  in  the  price 
relationship  between  the  two  markets 
should  be  recognized,  it  must  be  done 
with  respect  to  the  location  adjustment 
in  Zone  6  under  the  Texas  order. 

Much  of  the  testimony  by  Dean  to 
support  its  proposal,  as  well  as  the 
testimony  in  opposition  to  the  proposal 
by  other  handlers,  centered  on  the 
effects  that  a  price  change  would  have 
on  the  ability  of  plants  to  compete  with 
each  other  for  fluid  milk  sales.  This  has 
essentially  nothing  to  do  with  the  issue 
of  the  appropriate  location  adjustment 
at  Dean's  San  Angelo  distributing  plant 
in  Zone  6.  The  issue  is  whether  the 
changes  in  the  Class  I  differential 
relationship  between  the  two  orders  has 
modified  the  price  that  is  necessary  to 
attract  a  supply  of  milk  to  San  Angelo. 

For  the  most  part,  supplies  of  milk  for 
San  Angelo  originate  from  Zone  6  in  the 
vicinity  of  the  San  Angelo  plant  and 
from  the  east  io  the  Stephenville  area. 
To  a  lesser  extent,  supplies  originate 
from  the  west  In  New  Mexico. 
Apparently,  the  ciurent  plus  25-cent 
adjustment  reflects  the  higher  location 
value  of  milk  at  San  Angelo  to  atfract 
milk  from  the  east  and  west  (and  to 
some  extent,  the  north)  because  of  the 
distances  involved. 

The  mandated  96-cent  increase  in  the 
Texas  order  Class  I  differential  in 
conjunction  with  no  change  in  the  Rio 
Grande  Valley  order  differential 
obviously  establishes  an  incentive  for 
west  to  east  movements  of  milk  in  this 
region  of  the  country.  In  addition,  the 
change  in  the  relationship  between  the 
Texas  and  Lubbock-Plainview  orders 
also  contemplates  such  movements.  The 
lower  value  of  milk  to  the  west  also 
indicates  that  production  in  such  areas 


is  more  readily  available  as  a  reserve 

supply  of  milk  for  the  Texas  market. 

A  $2.35  Class  I  differential  value  at  El 
Paso  reflects  a  $3.65  value  at  San 
Angelo  over  the  400  miles  between  the 
two  cities  and  a  three-cent  per  10  miles 
hauling  rate.  However,  from  Hobbs. 
New  Mexico  (Lea  County)  a  $2.83  value 
is  reflected  at  San  Angelo  over  the  210 
miles  and  the  $2.20  Class  I  differential 
value  in  Lea  County.  Consequently, 
some  reduction  of  the  location 
adjustment  at  San  Angelo  without 
jeopardizing  the  supply  of  milk  for  such 
location  appears  reasonable. 

Zone  6  covers  a  large  geographic  area 
that  extends  from  New  Mexico  on  the 
west  to  Zone  3  of  the  Texas  order  on  the 
east.  An  additional  distributing  plant  is 
located  in  Zone  6  in  Brown  County, 
which  is  adjacent  to  the  heavy  milk 
producing  counties  in  the  Stephenville 
area.  Thus,  any  price  change  in  Zone  6  is 
limited  to  some  extent  by  the  proximity 
of  such  plant  to  the  heavy  milk 
producing  area  of  the  market.  It  would 
not  appear  that  the  value  of  milk  in 
Brown  County  need  be  any  higher  than 
the  Zone  1  price  to  attract  milk  from  this 
heavy  milk  producing  area. 
Consequently,  the  plus  25-cent  location 
adjustment  should  be  eliminated  for 
Zone  e.  Elimination  of  the  phis 
adjustment  appears  to  be  as  much  of  a 
pricing  change  that  can  be  made  at  this 
time  to  reflect  the  changed  price 
relationship.  Also,  application  of  the 
$3.28  differential  at  San  Angelo  is  within 
the  range  of  the  value  of  milk  at  such 
location  based  on  New  Mexico  sources 
of  supply. 

Foremost  excepted  to  the  removal  of 
the  plus  25-cent  location  adjustment  for 
Zone  6.  Foremost  iodicates  that  the  San 
Angelo  plant  receives  substantial 
supplies  of  miDc  from  the  same 
procurement  area  as  other  handlers  who 
are  nearer  to  that  source  of  supply. 
Consequently,  Foremost  contends  that 
the  25-cent  plus  adjustment  should 
continue  to  apply  to  cover  the  greater 
cost  of  hauling  milk  to  San  Angelo 
versus  the  cost  of  hauling  milk  to  plants 
that  are  nearer  to  the  same  source  of 
supply.  Foremost's  exceptions,  however, 
fail  to  recognize  that  supplies  of  milk 
located  to  the  west  of  San  Angelo  now 
represent  an  alternative  supply  source 
because  the  value  of  such  milk  has  been 
reduced  relative  to  eastern  supplies. 
This  price  relationship  change  is  clearly 
set  forth  previously  in  this  decision  and 
must  be  recognized  in  the  Zone  6 
location  adjustment. 

The  location  adjustment  provisions  of 
the  order  for  territory  outside  the 
marketing  area  (except  for  the 
Texarkana  area  that  was  discussed 
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previously]  should  be  amended  to 
recognize  the  value  of  milk  in  such  areas 
established  under  other  Federal  orders. 
This  procedure,  which  is  used  to  a 
limited  extent,  should  be  expanded  to 
include  plants  located  in  New  Mexico, 
Oklahoma,  Arkansas,  and  parts  of 
Kansas  and  Missouri.  No  location 
adjustments  should  be  applied  to  plants 
in  Louisiana,  as  was  proposed  and  as  is 
currently  provided  under  the  order  since 
prices  in  Louisiana  are  about  the  same 
as  those  in  Texas. 

This  procedure  was  proposed  by 
AMPL  except  for  New  Mexico,  and  by 
Southland/Hygeia,  but  to  a  lesser 
extent.  With  respect  to  New  Mexico, 
AMPI  proposed  that  no  location 
adjustment  be  applied.  This  would  result 
in  the  application  of  the  Texas  order 
Zone  1  blend  price  being  applied  to  milk 
received  at  New  Mexico  manufacturing 
plants  even  though  the  location  value  of 
milk  in  New  Mexico  (in  terms  of  the 
difference  between  the  Class  I 
differentials)  is  93  cents  less  than  under 
the  Texas  order.  Such  proposal  is  totally 
inconsistent  with  the  mandated 
differentials  and  the  rest  of  AMPI's 
proposal.  Southland's  proposal  would 
base  location  adjustments  in  New 
Mexico  on  mileage  from  Dallas  at  a  rate 
of  2.2  cents  per  10  miles.  Such  proposal 
would  recognize  the  declining  value  of 
milk  to  the  west.  However,  at  this  time, 
it  is  not  necessary  to  go  beyond 
recognition  of  the  value  of  milk 
established  in  New  Mexico  imder  the 
Rio  Grande  Valley  order. 

Federal  orders  price  milk  on  the  basis 
of  where  it  is  received.  Thus,  in 
surrounding  territory,  the  location  value 
of  milk  is  established  under  other 
orders.  In  the  event  that  plants  in 
surrounding  territory  become  associated 
with  the  Texas  market,  the  price  at  such 
plant  should  not  change  as  a  result  of  a 
change  in  regulation.  Otherwise,  milk 
would  be  priced  on  the  basis  of  where  it 
is  sold  rather  than  on  the  basis  of  where 
it  is  received. 

In  order  to  carry  out  this  procedure, 
the  order  language  is  being  shortened 
and  simplified  to  avoid  a  specific  listing 
of  counties  and  location  adjustments  for 
such  areas.  For  example,  the  order 
language  specifies  that  for  plants  in  the 
Southwest  Plains  marketing  area,  the 
location  adjustment  is  the  difference 
between  the  Texas  order  Class  I  price 
and  the  Class  I  price  applicable  at  such 
plant  under  the  Southwest  Plains  order. 
However,  with  respect  to  the  Southwest 
Plains  order,  additional  territory  in 
southwest  Missouri  is  included.  This  is 
because  there  are  plants  in  such  area 


that  are  regulated  under  the  Southwest 
Plains  order. 

For  other  areas  outside  Texas  and  the 
maiiceting  area,  location  adjustments 
should  be  established  on  the  basis  of 
mileage  from  Dallas  at  the  rate  of  2.2 
cents  per  10  miles.  Both  the  2.1  and  2.2 
rates  proposed  fall  within  the  range  of 
the  alignment  rates  with  other  Federal 
order  markets  to  the  north.  However, 
most  of  these  markets  reflect  a  rate  that 
is  substantially  in  excess  of  2.2  cents. 
Consequently,  the  higher  rate  should  be 
used. 

For  territory  in  southwest  Texas  that 
is  outside  any  marketing  area,  the  price 
applicable  at  any  plant  should  be  Uie 
price  that  applies  at  the  nearer  of  San 
Angelo,  San  Antonio  or  Corpus  Christi. 
This  procedure  is  currently  used  and 
comports  with  the  proposals  to  include 
certain  territory  in  southwest  Texas  in 
designated  pricing  zones.  Consequently, 
the  current  procedure  is  continued, 
although  Midland  is  dropped  as  a  basing 
point  since  the  same  price  appUes  at  San 
Angelo. 

The  above  procedure,  however, 
should  be  modified  with  respect  to  a  16- 
county  area  of  southwest  Texas  that  is 
outside  any  marketing  area  and 
generally  situated  between  San  Angelo 
and  El  Paso.  A  minus  location 
adjustment,  at  the  rate  of  2.2  cents  per 
10  miles  from  San  Angelo,  should  apply 
to  plants  located  in  such  area  as  urged 
in  exceptions  filed  by  Southland  and 
Hygeia. 

Southland  and  Hygeia  contend  that  a 
failure  to  adopt  a  minus  location 
adjustment  in  this  area  greatly 
undermines  the  adoption  of  the  93-cent 
location  adjustment  for  Texas  order 
producer  milk  received  at  El  Paso.  They 
contend  that  an  incentive  would  be 
created  to  build  plants  in  these 
southwest  Texas  counties  to  take 
advantage  of  the  93-cent  price  difference 
between  El  Paso  and  other  nearby 
southwest  Texas  counties. 

Although  there  are  no  plants  or 
current  marketing  problems  associated 
with  this  area,  the  modification  should 
be  adopted  in  recognition  of  the 
substantial  mandated  change  in  the 
price  relationship  between  the  Texas 
and  Rio  Grande  Valley  orders.  Since 
May  1, 1986,  the  Rio  Grande  Valley 
order  Class  I  differential  has  been  93 
cents  less  than  the  Texas  differential.  It 
appears  reasonable  to  establish  minus 
location  adjustments  in  southwest 
Texas  to  recognize  the  mandated 
declining  value  of  milk  bom  east  to  west 
in  this  area.  San  Angelo,  rather  than 
Dallas,  should  be  used  as  a  basing  point 


to  compute  location  adjiistments  for 
southwest  Texas  at  the  rate  of  2.2  cents 
per  10  miles.  As  a  residt  of  other 
location  adjustment  changes  set  forth  in 
this  decision,  the  price  at  San  Angelo  is 
the  same  as  at  Dallas.  Also,  San  Angelo 
is  the  nearest  Texas  order  pricing  point 
to  this  area  of  Texas.  The  use  of  San 
Angelo  and  a  2.2-cent  rate  results  in  a 
reasonable  alignment  of  prices  between 
the  Texas  and  Rio  Grande  Valley 
orders. 

2.  The  need  for  emergency  action  with 
respect  to  issue  No.  1 

A  recommended  decision  was  omitted 
on  the  basis  that  the  due  and  timely 
execution  of  the  Secretary's  functions 
required  such  omission  so  that  the  Class 
I  prices  that  apply  at  various  plants 
under  the  orders  would  be  realigned  on 
an  intra-market  and  inter-market  basis 
to  reflect  the  Class  I  differentials 
mandated  by  the  Food  Security  Act  of 
1985  that  became  effective  on  May  1, 
1936.  A  tentative  decision  was  issued  so 
that  interested  parties  would  have  an 
opportunity  to  file  exceptions  to  the 
order  amendments,  which  were  adopted 
with  the  tentative  decision,  and  made 
effective  on  September  1, 1986,  on  an 
interim  basis. 

The  hearing  notice  indicated  that 
evidence  would  be  taken  at  the  hearing 
to  determine  whether  emergency 
marketing  conditions  existed  to  such  an 
extent  that  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  would  be  warranted.  There 
was  a  general  consensus  among  the 
hearing  participants  that  the  location 
adjustment  provisions  needed  to  be 
amended  quickly  to  avoid  the  possibility 
that  disruptive  marketing  conditions 
would  develop  after  the  mandated  Class 
I  differentials  took  effect.  However, 
most  of  the  participants  requested  that  a 
recommended  decision  should  be  issued 
so  that  interested  parties  would  have  an 
opportunity  to  file  exceptions  to  the 
Department's  proposed  findings  and 
conclusions. 

After  the  hearing,  three  interested 
parties  requested  that  the  Secretary 
issue  a  temporary  decision  to  implement 
the  location  adjustment  amendments  on 
an  interim  basis  pending  completion  of 
the  normal  rulemaking  procedures. 

The  procedure  adopted 
accommodated  the  wishes  of  interested 
parties  involved  in  this  proceeding  on 
the  issue  of  expeditious  handling.  The 
complexity  of  the  issues  and  the 
diversity  of  opinion  regarding  certain  of 
the  proposals  under  consideration 
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warranted  the  issuance  of  a  tentative 
decision.  This  procedure  implemented 
the  location  adjustment  amendments  at 
the  earliest  possible  date  and  also  gave 
interested  parties  an  opportunity  to  file 
exceptions  to  the  tentative  decision,  and 
thereby  assisted  in  the  Department's 
rulemaking  process. 

Ruling  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  Hndings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

Detennination 

The  findings  and  conclusions  of  this 
decision  do  not  require  any  changes  in 
the  order  provisions  regulating  the 
handling  of  milk  in  the  Rio  Grande 
Valley  marketing  area.  It  is  hereby 
determined  that  this  proceeding  shall  be 
terminated  with  respect  to  the  Rio 
Grande  Valley  order. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  poUcy  of  the 
Agricultural  Marketing  Agreement  Act 
as  amended; 

(b)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  manner 
as.  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  the  marketing  agreements 
upon  which  a  hearing  has  been  held; 
and 

(c)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 


for  milk  in  the  aforesaid  marketing 
areas,  and  the  minimum  prices  specified 
in  the  tentative  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Afreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk  and  an  Order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
aforesaid  marketing  areas,  which  have 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision  and  the  two  documents 
annexed  hereto,  be  published  in  the 
Federal  Register.  The  regulatory 
provisions  of  the  marketing  agreement 
are  identical  with  those  contained  in  the 
orders  as  hereby  proposed  to  be 
amended  by  the  attached  order  which  is 
published  with  this  decision. 

Determination  of  Producer  Approval  and 
Representative  Period 

March  1986  is  hereby  determined  to 
be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Texas.  Greater  Kansas  City,  Southwest 
Plains  and  Central  Arkansas  marketing 
areas,  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  orders  (as  amended  and  as  hereby 
proposed  to  be  amended),  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  die  aforesaid  marketing 
areas. 

List  of  Subjects  in  7  CFR  Parts  1064. 
1106. 1108.  and  1126 

Milk  marketing  orders.  Milk,  Dairy 
products. 


Signed  at  Washington,  DC.  on  October  3a 
1986. 

Karen  K.  Darling, 

Deputy  Assistant  Secretary,  Marketing  & 
Inspection  Services. 

Order  >  Amending  the  Orders. 
Regulating  the  Handling  of  Milk  in 
Certain  Specified  Marketing  Areas 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  tiie  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  Uiose  set  fortii  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  aforesaid  marketing  areas. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  (7  CPU 
Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in.  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  each  of  the  specified  marketing 
areas  shall  be  in  ooriformity  to  and  in 
compliance  with  the  terms  and 


'  This  order  shall  not  become  effective  unless  and 
until  the  requiremenU  of  {  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agfeements  and  marketing 
orders  have  been  met. 
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conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  foUows.  Tlie 
provisions  of  the  tentative  marketing 
agreements  and  order  amending  the 
orders  on  an  interim  basis  as  contained 
in  the  tentative  decision  issued  by  the 
Deputy  Assistant  Secretary,  Marketing 
and  Inspection  Services,  on  July  9, 1988, 
and  published  in  the  Federal  Register  on 
July  15, 1986  (51 FR  25539),  shaU  be  and 
are  the  terms  and  provisions  of  this 
order  amending  the  orders  except  for  a 
modification  to  S  1126.52(a)(5). 

The  authority  citation  for  7  CFR  Parts 
1064, 1106. 1108.  and  1126  continues  to 
read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  eOl-674). 

PART  1064— MILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

In  S  1064.52.  paragraph  (a)  is  revised 
to  read  as  follows: 

91064.52    Plant  localionadliMtiiMnts  for 


(a)  For  milk  received  from  producers 
at  a  plant  located  outside  the  maiketing 
area  and  more  than  70  miles  by  the 
shortest  highway  distance  as 
determined  by  the  market  administrator, 
from  the  nearer  of  the  City  Hall  in 
Kansas  City.  Missouri,  or  Topeka, 
Kansas,  which  is  classified  as  Class  I 
milk  or  assigned  Class  I  location 
adjustment  credit  pursuant  to  paragraph 
(b)  of  this  section,  the  price  computed 
pursuant  to  S  1064.50(a)  shaU  be  reduced 
by  a  per  hundredweight  rate  of  1.7  cents 
for  each  10  miles  or  fraction  thereof  that 
such  plant  is  located  from  the  nearer 
City  Hall. 


PART  1 102— MlUC  IN  THE  FORT 
SMITH,  ARKANSAS  MARKETING 
AREA 

Note:  No  amendatory  action  taken. 

PART  1106— MlUC  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.2  is  revised  to  read  as 
follows: 

91106.2    SoudiWMlPtain*  marketing  area. 

The  "Southwest  Plains  marketing 
area",  hereinafter  called  the  "marketing 
area",  means  all  territory  %vithin  the 
boundaries  of  the  following  counties, 
and  all  territory  occupied  by 
government  (Municipal,  State  or 
Federal)  reservations,  installations, 
institutions,  or  other  similar 
establishments  if  any  part  thereof  is 
within  any  of  the  listed  counties: 


Zona  U-fai  the  Stats  of  Oklahonia 

Caddo  Uncoln 

Canadian  McClain 

Cleveland  Mcintosh 

Coal  Okfuskee 


Garvin 

Grady 

HaskeU 

Hughes 

Latimer 

LeFlore 


Oklahoma 

Pittabuif 

Pontotoc 

Pottawatomie 

Seminole 

Sequoyah 


ZoM  n.— In  tile  State  of  Oldalioine 

Atoka  Johnston 

*>»«>  Kiowa 

Carter  Love 

Choctaw  Marshall 


Comanche 

Cotton 

Greer 

Harmon 

Jackson 

Jefferson 


McCurtain 
Murray 
Pushmataha 
Stephens 

Tillman 


Zone  m.— In  tiie  State  of  Oidahoma 


Adair 

Alfalfa 

Beaver 

Beckham 

Blaine 

Cherokee 

Cimarron 

Craig 

Creek 

Custer 

Delaware 

Oewey 

Ellis 

Garfield 

Grant 

Harper 

Kay 

Kingfisfaer 

Logan 


Major 

Mayes 

Muskogee 

Noble 

Nowata 

Okmulgee 

Osage 

Ottawa 

Pawnee 

Payne 

Roger  Milts 

Rogers 

Texas 

Tulsa 

Wagoner 

WashiU 

Washington 

Woods 

Woodward 


Zone  IV.— In  tlie  State  of  Knnsu 


Allen 

Barber 

Barton 

Bourbon 

Butler 

Chautauqua 

Cherokee 

Comanche 

Cowley 

Crawford 

Edwards 

Ellis 

Harper 

Harvey 

Kingman 

Kiowa 


Labette 

Marion 

McPherson 

Montgomery 

Neosho 

Pawnee 

Pratt 

Reno 

Rice 

Rush 

Russell 

Sedgwick 

Stafford 

Sumner 

WiUon 


In  the  State  of  Missouri 

Barton  Newton 

Jasper  Vernon 

Zone  v.— In  the  State  of  Kansas 

Clark  Lane 

Finney  Meade 

Ford  Morton 

Gove  Ness 

Grant  Scott 

Gray  Seward 

Greeley  Stanton 

Hamilton  Stevens 

Haskell  Trego 

Hodgeman  Wichita 
Kearny 

2.  In  8  1106.52.  paragraph  (a)  is 
revised  to  read  as  follows: 


Plant  locatton  ad)uatiiiwiU  for 


91106.52 
handlers. 

(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
S  1106.9(c]  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  I  price  applies,  the 
price  specified  in  S  1106.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  throu^  (9)  of  this 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  S  1106Z  the 
adjustment  shall  be  as  follows: 


tundradvwaigN 

Zonel 

No  Adiustment. 
Plus  23  oanls. 
MmuilS  cants. 
Minus  47  cants 
Minus  27  oems 

2or»  U _ 

Zon»  III __ 

Zone  IV _ 

Zoos  V .._ „ 

(2)  For  a  plant  located  in  any  of  the 
following  Kansas  counties,  the 
adjustment  shall  be  as  follows: 

(i)  Minus  85  cents.  Anderson, 
Atchison.  Brown,  Chase,  Clay,  Cloud. 
Coffey,  Dickinson,  Doniphan,  Douglas, 
Franklin,  Geary,  Jackson,  Jefferson, 
Johnson,  Leavenworth,  Linn,  Lyon, 
Marshall,  Miami,  Morris,  Nemaha, 
Osage.  Ottawa,  Pottawatomie,  Republic, 
Riley,  Saline,  Shawnee,  Wabaunsee, 
Washington  and  Wyandotte. 

(ii)  Minus  47  cents.  Elk,  Greenwood 
and  Woodson. 

(iii)  Minus  27  cents.  Cheyenne, 
Decatur.  Ellsworth.  Graham,  Jewell. 
Lincobi,  Logan,  Mitchell,  Norton. 
Osborne,  Phillips,  Rawlings,  Rooks, 
Sheridan,  Sherman,  Smith,  Thomas  and 
Wallace. 

(3)  For  a  plant  located  in  the  State  of 
Missouri,  the  adjustment  shall  be  as 
follows: 

(i)  Minus  58  cents.  In  the  county  of 
Barry,  Butler,  Carter,  Cedar,  Christian, 
Crawford,  Dade,  Dallas.  Dent.  Douglas, 
Dunklin,  Gasconade,  Greene,  Howell, 
Iron,  Laclede,  Lawrence,  Madison, 
Maries,  McDonald,  Mississippi,  New 
Madrid,  Oregon,  Ozark,  Pemiscot, 
Phelps,  Polk,  Pulaski,  Reynolds,  Ripley, 
Scott,  Shannon,  Stoddard,  Stone.  Taney, 
Texas,  Wayne,  Webster  or  Wright. 

(ii)  Minus  76  cents.  In  the  county  of 
Jefferson,  St  Charles,  or  St.  Louis  or  in 
the  city  of  St.  Louis. 

(iii)  Minus  85  cents.  In  any  other 
coimty  that  is  outside  the  meirketing 
area  and  also  outside  the  designated 
pricing  area  described  in  paragraph 
(a)(3)(i)  or  (a)(3){ii)  of  this  section. 

(4)  For  a  plant  located  in  the  State  of 
Aikansas.  the  adjustment  shall  be  the 
difference  (plus  or  minus)  between  the 
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applicable  Class  I  price  effective  at  such 
plant  location  under  the  Central 
Arkansas  order  (Part  HOB)  and  the 
i^kss  I  price  specified  in  9  1106.50(a). 

(9)  For  a  plant  located  in  the  State  of 
Louisiana,  the  plus  adjustment  shall  be 
the  difference  between  the  applicable 
Class  I  price  effective  at  such  plant 
location  under  the  Greater  Louisiana 
order  (Part  1096)  and  the  Class  I  price 
specified  in  S  1106.50(a). 

(6)  For  a  plant  located  in  any  of  the 
following  territory  in  the  State  of  Texas, 
the  adjustment  shall  be  as  follows: 

(i)  In  the  Texas  marketing  area,  the 
plus  adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  under 
the  Texas  order  (Part  1126)  and  the 
Class  I  price  specified  in  $  1106.50(a). 

(ii)  In  Uie  Texas  Panhandle  marketing 
area  or  in  Lipscomb  County,  Texas,  the 
minus  adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  under 
the  Texas  Panhandle  order  (Part  1132) 
and  the  Class  I  price  specified  in 
S  1106.50(a). 

(iii)  In  the  Lubbock-Plainview,  Texas, 
marketing  area  or  in  Parmer  County, 
Texas,  the  minus  adjustment  shall  be 
the  difference  between  the  applicable 
Class  I  price  effective  at  such  plant 
location  under  the  Lubbock-Plainview, 
Texas,  order  (Part  1120)  and  the  Class  I 
price  specified  in  9  1106.50(a). 

(iv)  In  the  county  of  Bowie  or  Cass, 
the  adjustinent  shall  be  plus  31  cents. 

(v)  In  any  other  territory  that  is 
outside  the  mariceting  area  of  any 
Federal  order  and  also  outside  the 
designated  pricing  areas  described  in 
paragraphs  (a)(6)  (i)  Uirough  (iv)  of  this 
section,  the  adjustment  shall  be  plus  2.25 
cents  per  himdredweight  for  each  10 
miles  or  fraction  thereof  that  such  plant 
is  from  die  City  Hall  in  Oklahoma  City, 
Oklahoma  (based  on  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  market 
administrator). 

(7)  For  a  plant  located  in  the  Rio 
Grande  Valley  marketing  area  and  the 
New  Mexico  counties  of  Catron,  Colfax, 
Hidalgo  or  Union,  the  minus  adjustment 
shall  be  the  difference  between  the 
applicable  Class  I  price  effective  at  such 
plant  location  under  the  Rio  Grande 
Valley  order  (Part  1138)  and  the  Class  I 
price  specified  in  9  1106.50(a). 

(8)  For  a  plant  located  in  the  State  of 
Colorado,  the  adjustment  shall  be  as 
follows: 

(i)  In  the  Eastern  Colorado  marketing 
area  or  in  the  county  of  Baca,  Bent  or 
Prowers,  the  adjustment  shall  be  the 
difference  (plus  or  minus)  between  the 
applicable  Class  I  price  effective  at  such 
plant  location  under  the  Eastern 


Colorado  order  (Part  1137)  and  the  Class 
I  price  specified  in  9  1106.50(a). 

(ii)  In  any  other  territory  that  is 
outside  the  Rio  Grande  Valley 
marketing  area  and  outside  the 
designated  pricing  area  described  in 
paragraph  (a)(8)(i),  the  adjustinent  shall 
be  minus  77  cents. 

(9)  For  a  plant  located  outside  the 
designated  pricing  areas  described  in 
paragraphs  (a)  (1)  through  (8)  of  this 
section,  the  adjustment  shall  be  minus 
18  cents  plus  an  additional  reduction  of 
2.25  cents  per  hundredweight  for  each  10 
miles  or  fraction  thereof  that  such  plant 
is  located  from  the  nearer  of  the  City 
Hall  in  Tulsa  or  Ponca  City,  Oklahoma 
(based  on  the  shortest  hard-surfaced 
highway  distance  as  determined  by  the 
market  administrator). 


PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

In  9  1108.52,  paragraph  (a)  is  revised 
to  read  as  follows: 

§1108.52    Plant  location  adjustmentt  for 


(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
9  110a9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  another  pool  plant  at  which  a 
higher  Class  I  price  applies,  the  price 
specified  in  i  1108.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  through  (6)  of  diis 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  in  the  State  of 
Arkansas,  the  adjustment  shall  be  as 
follows: 

(i)  In  the  counties  of  Arkansas,  Clark, 
Cleburne,  Cleveland.  Conway, 
Crawford,  Crittenden,  Cross,  Dallas, 
Desha,  Faulkner.  Franklin,  Garland, 
Grant.  Hot  Spring,  Howard.  Jefferson, 
Johnson,  Lee,  Lincobi,  Logan,  Lonoke, 
Monroe,  Montgomery,  Perry,  Phillips, 
Pike,  Polk,  P(^e,  Prairie,  Pulaski,  Saline, 
Scott,  St.  Francis,  Sebastian,  Sevier.  Van 
Buren,  White,  Woodruff,  or  Yell,  no 
adjustment  shall  apply; 

(ii)  In  any  oounty  lying  north  of  any 
county  specified  in  paragraph  (a)(l)(i)  of 
this  section,  the  adjustment  shall  be 
minus  22  cents;  and 

(iii)  In  any  county  lying  south  of  any 
county  specified  in  paragraph  (a)(l)(i)  of 
this  section,  the  adjustment  shall  be  plus 
31  cents. 

(2)  For  a  plant  located  in  die  State  of 
Oklahoma  or  Tennessee,  no  adjustment 
shall  apply. 

(3)  For  a  plant  located  in  die  Texas 
county  of  Bowie  or  Cass,  the  adjustment 
shall  be  plus  31  cents. 


(4)  For  a  plant  located  In  the  State  of 
Louisiana,  Mississippi  or  Texas  (except 
the  counties  of  Bowie  and  Cass),  the 
adjustment  shall  be  plus  2.1  cents  per 
hundredweight  for  each  10  miles  or  ' 
fraction  thereof  (rounded  to  the  nearest 
cent)  that  such  (rfant  is  located  from  the 
nearer  of  the  Cotnty  Courthouse  in 
Forrest  City,  Arkansas,  or  the  State 
Capitol  in  UtUe  Rock,  Arkansas,  (based 
on  the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator). 

(5)  For  a  plant  located  in  any  of  the 
following  Missouri  counties,  the 
adjustment  shall  be  minus  58  cents. 


Barry 

McDonald 

Cedar 

Ozark 

Christian 

Polk 

Oade 

Pulaski 

DaUas 

Stone 

Douglat 

Taney 

Greene 

Texas 

HoweU 

Webster 

Laclede 

Wright 

Lawrence 

(6)  For  a  plant  located  outside  the 
designated  pricing  areas  specified  in 
paragraphs  (a)  (1)  dirough  (5)  of  this 
section,  the  adjustment  shall  be  minus 
2.1  cents  per  hundredweight  for  each  10 
miles  or  fraction  thereof  (rounded  to  the 
nearest  cent)  that  such  plant  is  located 
from  the  nearer  of  the  County 
Courthouse  in  Forrest  City,  Arkansas,  or 
the  State  Capitol  in  Littie  Rock, 
Arkansas  (based  on  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  market 
adminisfrator). 


PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

In  9  1126.52.  paragraph  (a)  is  revised 
to  read  as  follows: 

S1126.S2    Plant  location  Mfjustrnwits  for 


(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
9  1126.9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  I  price  applies,  the 
price  specified  in  9  1126.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  tiirou^  (10)  of  diis 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  wiUiin  one  of 
the  zones  set  fortk  in  9  1126.2,  the 
adjustment  shall  be  as  follows: 


Zooel 

Zona  1-A.. 

Zone  2 

Zones 

Zone  4. 


Zones 

Zone  6 _. 

Zone  7  .,„ 

Zone  8 

Zone  9 

Zone  10 

Zone  Ii 

Zone  12 

No  M|u>tnMfil. 
Mb«a2SosML 
No  >d|uefcmnc 
Pka  IS  cams. 
PhalSoantL 
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Adjustment  per 
hundrodwuiglil 

Zones 

Plus  20  cents. 
No  adtustmanl 
Pka  30  cants. 
Plus  54  cants. 
Plus  42  cents. 
Plus  53  cants. 
Plus  66  cents. 
Plus  75  cents. 

Zone  6 _ „ 

Zone  7 „  . 

Zone  8 „ _ 

Zone  9 

Zone  10 

Zone  11 

Zone  12 

(2)  For  a  plant  located  in  the  Texas 
Panhandle  marketing  area  or  in 
Lipscomb  County,  Texas,  the  minus 
adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  under 
the  Texas  Panhandle  order  (Part  1132) 
and  the  Class  I  price  specified  in 

S  1126.50(a]. 

(3)  For  a  plant  located  in  the  Lubbock- 
Plainview,  Texas,  marketing  area  or  in 
Parmer  County.  Texas,  the  minus 
adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  under 
the  Lubbock-Plainview,  Texas  order 
(Part  1120)  and  the  Class  I  price 
specified  in  S  1126.50(a). 

(4)  For  a  plant  located  in  Bowie  or 
Cass  County,  Texas,  the  adjustment 
shall  be  minus  20  cents. 

(5)  For  a  plant  located  in  the  State  of 
Texas  that  is  outside  the  designated 
pricing  areas  described  in  paragraphs 
(a)  (1)  through  (4)  and  (a)(6)  of  this 
section,  the  adjustment  shall  be  the 
adjustment  applicable  at  the  nearer  of 
Corpus  Christi,  San  Angelo,  or  San 
Antonio,  Texas,  except  that  for  a  plant 
located  in  the  Texas  counties  of 
Brewster,  Crane,  Crockett,  Culberson, 
Hudspeth,  Irion,  Jeff  Davis,  Loving, 
Pecos,  Presidio,  Reagan,  Reeves,  Terrell. 
Upton,  Ward,  and  Winkler  the 
adjustment  shall  be  minus  2.2  cents  per 
hundredweight  for  each  10  miles  or 
fraction  thereof  that  such  plant  is 
located  from  the  City  Hall  in  San 
Angelo,  Texas  (based  on  the  shortest 
hard-surfaced  highway  distance  as 
determined  by  the  market 
administrator). 

(6)  For  a  plant  located  in  the  Rio 
Grande  Valley  marketing  area  or  the 
New  Mexico  counties  of  Catron,  Colfax, 
Hidalgo  or  Union,  the  minus  adjustment 
shall  be  the  di^erence  between  the 
applicable  Class  I  price  effective  at  such 
plant  location  under  the  Rio  Grande 
Valley  order  (Part  1138)  and  the  Class  I 
price  specified  in  S  1126.50(a). 

(7)  For  a  plant  located  in  the 
Southwest  Plains  marketing  area  or  in 
the  Missouri  counties  listed  below,  the 
minus  adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  under 
the  Southwest  Plains  order  [Part  1106) 


and  the  Class  I  price  specifled  in 
S  1126.50(a). 

Bany  McDonald 

Cedar  Ozark 

Christian  Polk 

Dade  Pulasld 

Dallas  Stone 

Douglas  Taney 

Greene  Texas 

Howell  Webster 

Laclede  Wright 
Lawrence 

(8)  For  a  plant  located  in  the  State  of 
Arkansas,  the  minus  adjustment  shall  be 
the  difference  between  the  applicable 
Class  I  price  effective  at  such  plant 
location  under  the  Central  Arkansas 
order  (Part  1108)  and  the  Class  I  price 
specified  in  9  1126.50(a). 

(9)  For  a  plant  located  in  the  State  of 
Louisiana,  no  adjustment  shall  apply. 

(10)  For  a  plant  located  outside  the 
designated  pricing  areas  described  in 
paragraphs  (a)  (1)  through  (9)  of  this 
section,  the  adjustment  shall  be  minus 
2.2  cents  per  hundredweight  for  each  10 
miles  or  fraction  thereof  that  such  plant 
is  located  from  the  City  Hall  in  Dallas, 
Texas  (based  on  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  market 
administrator). 


PART  1138— MILK  IN  THE  RIO 
GRANDE  VALLEY  MARKETING  AREA 

Note:  No  amendatory  action  taken. 

(FR  Doc.  86-24973  Filed  11-4-86;  8:45  am] 
MLUNQ  CODE  341IH»4I 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Sarvica 

8  CFR  Parts  103  and  214 

[Order  Na  1157-86] 

Powers  and  Duties  of  Servica  Officars; 
Availability  of  Service  Records: 
Nonimmigrant  Ciaases 

AQENCV:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

summary:  The  proposed  regulation 
would  revise  the  procedures  and 
authority  to  withdraw  approval  of  a 
school  to  enroll  foreign  students.  Under 
the  proposed  regulation,  a  district 
director  would  have  authority  to 
withdraw  school  approval,  with  a  right 
of  appeal  to  the  Associate 
Commissioner,  Examinations.  This 
would  correct  an  existing  procedure 
where  an  initial  hearing  is  conducted 
outside  the  Service,  but  an  appeal  is 
taken  within  the  Service,  and  would 


mirror  procedures  for  granting  school 
approval. 

date:  Comments  must  be  received  on  or 
before  January  5, 1987. 

ADDRESS:  Please  submit  written 
comments  in  duplicate  to  the  Director, 
Policy.  Directives  and  Instructions. 
Immigration  and  Naturalization  Service. 
425  I  Street  NW..  Room  2011, 
Washington,  DC  20536. 
FOR  FURTHER  INFORMATION  CONTACT 
For  General  Information:  Loretta  J. 
Shogren.  Director,  Policy,  Directives 
and  Instructions,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Washington.  DC  20536, 
Telephone:  (202)  633-3048 
For  Specific  Information:  Michael  J. 
Heihnan,  Associate  General  Counsel. 
Office  of  General  Counsel, 
Immigration  and  Naturalization 
Service.  425 1  Street,  NW.. 
Washington,  DC  20536,  Telephone: 
(202)  633-2620 

SUPnCMENTARV  INRMMATION:  The 

Immigration  and  Naturalization  Service 
is  proposing  to  revise  the  regulations 
relating  to  the  approval  of  schools  to 
enroU  foreign  students. 

Under  current  regulations,  a  school 
obtains  approval  to  enroll  nonimmigrant 
students  by  filing  a  petition  with  a 
district  director.  If  the  petition  is  denied, 
the  school  may  appeal  to  the  Associate 
Commissioner,  Examinations. 

If  approval  is  granted,  the  district 
director  subsequently  determines  that 
the  school  has  violated  a  condition  of 
approval,  then  the  district  director  may 
initiate  proceedings  to  withdraw  the 
approval.  The  school  is  given  notice  of 
the  intent  to  withdraw  approval  and 
informed  that  it  has  thirty  days  to 
respond  and  to  request  a  hearing  before 
an  immigration  judge.  A  school  may 
appeal  an  order  withdrawing  approval 
entered  by  an  immigration  judge  to  the 
Associate  Commissioner,  Examinations. 

The  current  regulations  pose  two 
problems.  First  immigration  judges 
come  within  the  Executive  Office  for 
Immigration  Review,  a  body  separate 
from  the  Service.  There  thus  exists  a 
procedure  where  the  initial  hearing  is 
conducted  outside  the  Service  in  an 
adversarial  context,  but  an  appeal  is 
taken  within  the  Service.  Second, 
procedures  for  school  withdrawal  do  not 
mirror  those  for  granting  school 
approval.  This  means  that  approval 
granted  by  the  agency  may  not  be 
rescinded  without  resort  to  an 
administrative  hearing  conducted 
outside  the  agency. 

In  light  of  these  problems,  and  in  light 
of  the  fact  that  there  is  no  due  process 
requirement  for  an  adversarial  hearing 
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prior  to  withdrawal  of  approval,  the 
Service  proposes  to  change  the 
procedures  relating  to  withdrawal.  The 
Service  believes  that  the  standards  of 
Mathews  V.  Eldridge,  424  U.S.  319  (1976) 
apply.  There  it  was  held  that  no  trial 
type  evidentiary  hearing  was  required 
prior  to  termination  of  a  benefit.  For 
example,  if  the  credibility  or  veracity  of 
witnesses  is  not  at  issue,  then 
doomientary  presentation  of  evidence  is 
sufficient  In  addition,  the  Supreme 
Court  held  that  due  process  will  be 
protected  if  the  agency  informs  the 
recipient  of  its  "tentative  assessment, 
the  reasons  therefore,  and  provides  a 
summary  of  the  evidence  it  considers 
the  most  relevant". 

The  proposed  regulations  would  meet 
these  standards.  A  school  will  be  given 
notice  of  the  intent  to  withdraw 
approval,  and  the  reasons  for  that 
action.  The  school  will  be  given  thirty 
days  to  respond  and  may  request  an 
interview  with  the  district  director. 

If  approval  is  withdrawn,  the  school 
may  then  appeal  the  decision  to  the 
Associate  Commissioner,  Examinations. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule,  if 
promulgated,  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Hiis  rule  is  not  a  major  rule  as  defined 
in  section  1(b)  of  E.0. 12291. 

list  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegation. 

a  CFR  Part  214 

Administrative  practice  and 
procedure.  Schools. 

Accordingly,  it  is  proposed  to  amend 
Chapter  1  of  Title  8  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  for  Part  103  is  revised 
to  read: 

Audmrity:  Sees.  103,  281,  343.  344.  382  and 
405  of  the  Immigration  and  Nationality  Act. 
aa  amended  (8  U.S.C.  1101. 1103, 1351. 1454 
and  1455). 

2.  In  5  103.1,  paragraph  (f){2)(ix)  would 
be  revised  to  read  as  follows: 

S  103.1    OelegatkMW  of  auttHXity. 
***** 

(f)  *  •  * 
(1)  •  •  • 

(ix)  Decisions  of  district  directors 
regarding  withdrawal  of  approval  of 


schools  for  attendance  by  foreign 
students  under  §  214.4  of  this  title. 


PART  214— NONIMMIGRANT  CLASSES 

3.  The  authority  for  Part  214  continues 
to  read  as  fcdlows: 

Authority:  Sec.  101, 103,  212,  and  214  of  the 
Immigration  and  Nationality  Act  as  amended 
(8  U.S.C.  1101, 1103. 1182  and  1184). 

4.  In  5  214^  paragraph  (b)-(h)  would 
be  revised  to  read  as  follows: 

S  2 1 4.4    Wlttwlrawai  of  school  approval. 

(b)  Notice.  Whenever  a  district 
director  has  reason  to  believe  that  an 
approved  school  (system)  in  his/her 
district  is  no  longer  entitled  to  approval, 
a  proceeding  shall  be  commenced  by 
service  upon  its  designated  official  of 
notice  of  intention  to  withdraw  the 
approval.  The  notice  shall  inform  the 
designated  official  of  the  school 
(system)  of  the  grounds  upon  which  it  is 
intended  to  withdraw  its  appoval.  The 
notice  shall  also  inform  the  school 
(system)  that  it  may,  within  30  days  of 
the  date  of  service  of  the  notice,  submit 
written  representations  under  oath 
supported  by  documentary  evidence 
setting  forth  reasons  why  the  approval 
should  not  be  withdrawn  and  that  the 
school  (system)  may,  at  the  time  of  filing 
the  answer,  request  in  writing  an 
interview  before  the  district  director  in 
support  of  the  written  answer. 

(c)  Assistance  of  counsel.  The  school 
(system)  shall  also  be  informed  in  the 
notice  of  intent  to  withdraw  approval 
that  it  may  be  assisted  or  represented  by 
counsel  of  its  choice  in  preparation  of  its 
answer  or  at  the  interview. 

(d)  Allegations  admitted  or  no  answer 
filed.  If  the  school  (system)  admits  all  of 
the  allegations  in  the  notice  of  intent  to 
withdraw  approval,  or  if  the  school 
(system)  fails  to  file  an  answer  within 
the  30  day  period,  the  district  director 
shall  withdraw  the  approval  previously 
granted  and  he/she  shall  notify  the 
designated  school  official  of  the 
decision.  No  appeal  shall  lie  from  the 
district  director's  decision  if  all 
allegations  are  admitted  or  no  answer  is 
filed  within  the  30  day  period. 

(e)  Allegations  denied.  If  the  school 
(system)  denies  the  allegations  in  the 
notice  of  intent  to  withdraw  approval, 
then  the  school  (system)  shall,  in  its 
answer,  provide  all  information  of 
evidence  on  which  the  answer  is  based. 

(f)  Interview  requested— {\)  If  in  its 
answer  to  the  notice  of  intent  to 
withdraw  approval,  the  school  (system) 
requests  an  interview,  the  school 
(system)  shall  be  given  notice  of  the 
date  set  for  the  interview. 


(2)  A  summary  of  the  information 
provided  by  the  school  (system)  at  the 
interview  shall  be  prepared  and 
included  in  the  record.  In  the  discretion 
of  the  district  director,  the  interview 
may  be  recorded. 

(g)  Decision.  The  decision  of  the 
district  director  shall  be  in  writing  and 
shall  include  a  discussion  of  the 
evidence  and  findings  as  to  withdrawal. 
The  decision  shall  contain  an  order 
either  withdrawing  approval  or  granting 
continued  approval.  The  written 
decision  shall  be  served  upon  the  school 
(system),  together  with  the  notice  of  the 
right  to  appeal  pursuant  to  Part  103  of 
this  chapter. 

(h)  Appeal.  An  appeal  shall  be  taken 
within  15  days  after  the  service  of  the 
written  decision.  The  reasons  for  the 
appeal  shall  be  stated  in  the  notice  of 
appeal,  Form  I-290B  and  supported  by  a 
statement  or  brief  specifically  setting 
forth  the  grounds  and  the  evidence  for 
contesting  the  withdrawal  of  the 
approval. 
*        *        *        ♦        • 

Dated:  October  23, 1986. 
Edwin  Meese,  HI, 
Attorney  General. 
[FR  Doc.  86-24879  Piled  11-4-66;  8:45  am] 

BILLINQ  CODE  4410-1S-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parte  70  and  74 

Reporting  of  Special  Nuclear  Material 
Physical  Inventory  Summary  Resutts 

Correction 

In  FR  Doc.  86-23971,  beginning  on 
page  37578,  in  the  issue  of  Thursday. 
October  23, 1986,  make  the  following 
corrections: 

1.  On  page  37^8,  third  column,  third 
line  from  the  bottom,  insert  "since  1975. 
The  objective  of  these  amendments  is  to 
provide  a  regulatory  basis"  between 
"basis"  and  "for". 

1.  On  page  37579,  first  column,  under 
"Background"  in  the  fifth  line,  "basic" 
should  read  "basis". 

3.  On  page  37579,  second  column,  first 
complete  paragraph,  second  line,  insert 
"results,  IE  requested  an  explicit 
regulatory  basis  for  this  physical 
inventory"  between  "inventory"  and 
"reporting".  Also  in  the  tenth  line,  insert 
"were  published  for  a  60-day  public 
comment  period.  Comments  were 
received"  between  "amendments"  and 
"ft-om". 

4.  On  page  37560,  first  column,  first 
line  of  the  first  paragraph,  insert 
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"Flexibility"  between  "Regulatory"  and 
"Act". 

5.  On  page  37580,  second  column,  first 
paragraph,  fourth  hne,  insert  "2233" 
between  "2232,"  and  "2282".  Also  in  the 
second  paragraph,  fourth  line,  insert 
"948"  between  "Stat."  and  "949". 

6.  On  the  same  page  and  column,  in 
§  74.17(b).  in  the  fifth  line,  "From" 
should  read  "Form". 

BHJJNQ  coos  inS-01-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  86-l«l»-205-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemakins 
(NPRM). 


summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modification  to  the  pilot's 
seat  back  locking  mechanism  on  certain 
flightcrew  seats  on  Aerospatiale  Model 
ATR-42  airplanes.  This  action  is 
prompted  by  a  report  of  seat  back 
collapsing  in  flight  Failure  of  the  seat 
reduces  the  pilot's  ability  to  control  the 
airplane. 

DATES:  Comments  must  be  received  no 
later  than  December  26, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-205-AD,  17900  Pacific 
Highway  South.  C-6896e,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse  Cedex  03. 
France.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 


•UPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  fmd  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-pubUc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  86-NM-205-AD,  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168. 

Discussion 

The  French  Direction  Gen6rale  de 
L' Aviation  Civile  (DGAC)  has,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
that  may  exist  on  certain  Aerospatiale 
ATR-42  airplanes. 

Excessive  clearance  between  the 
pilot's  seat  back  structure  fork  fitting 
and  the  recline  unit  latch  pin  has 
resulted  in  the  inadvertent  collapse  of  a 
fli^tcrew  seat  back  on  an  Aerospatiale 
Model  ATR-42  airplane  during  flight 
operations.  Aerospatiale  has  issued 
Service  Bulletin  ATR  42-25-0006.  dated 
July  21, 1986,  which  references  IPECO 
Europe,  Ltd.  (manufacturer  of  the  seat). 
Service  Bulletin  AOOl-25-22,  dated  June 
5, 1986,  which  describes  modification  of 
the  crew  seat  back  structiu-e  and  locking 
mechanism  to  prevent  inadvertent 
collapse  of  the  seat  back. 

The  DGAC  issued  French 
Airworthiness  Directive  86-78-01(8), 
dated  May  28, 1986,  to  require 
modification  of  the  seats  in  accordance 
with  the  above  service  bulletins.  The 
United  Kingdom  Civil  Aviation 
Authority  (CAA)  has  classified  the 
IPECO  Europe,  Ltd.,  service  bulletin  as 
mandatory.  (The  seats  are  manufactured 
in  England.) 


This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require 
modification  of  the  seat  back  locking 
mechanism  on  crew  seats  manufactured 
by  IPECO  and  installed  on  certain 
Aerospatiale  Model  ATR-42  series 
airplanes,  in  accordance  with  the 
previously  mentioned  service  bulletins. 

It  is  estimated  that  4  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $480. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  imder  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($120).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  fallows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive; 


I 
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AaratpatialK  Applies  to  Model  ATR-42 
■eriet  airpianet  listed  in  Aerospatiale 
Service  Bulletin  ATR  42-25-0006,  dated 
July  21. 1986,  fitted  with  IFECO  flight 
crew  seats,  certificated  in  any  category. 
Compliance  is  required  within  30  days 
after  the  effective  date  of  this  AD,  unless 
already  accomplished. 
To  prevent  collapse  of  the  pilot  or  co-pilot 

seat  backs,  accomplish  the  following: 

A.  Modify  seaU,  P/N  3A063-0O35,  SAOOa- 
0036,  3A063-0079,  and  3A063-0080,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR  42-25-0006,  dated  July  21, 1986. 
(Reference  IPECO  Service  Bulletin  AOOl-25- 
22.  dated  June  5, 1966.) 

B.  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  modifications  required  by 
thisAO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayone,  31060  Toulouse  Cedex  03, 
France.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  October 
29,1986. 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  86-24942  Filed  11-4-88;  MS  am] 

BtUJHQ  CODE  4«1«-1S-M 


14  CFR  Part  39 

(Docket  No.  86-NM-192-AD] 

Airworthineas  Directivea,  Boeing 
Model  747  Serlea  Alrplanea 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


aUMMARV:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  which 
would  require  inspection  for  minimum 
engagement  or  overlap  of  the  side 
support  lip  that  restrains  the  main  deck 
unit  load  device  (ULD),  and  modification 
if  necessary,  on  certain  Boeing  Model 
747  convertible  and  freighter  series 
airplanes.  This  action  is  prompted  by 
recent  reports  of  the  restraints  not  being 
adequately  engaged  and.  in  one  case, 
movement  of  the  cargo  during  flight  on  a 


fi-eighter  airplane.  This  action  is 
necessary  since  inadequate  engagement 
of  the  side  support  lips,  if  not  corrected, 
could  result  in  cargo  movement  during 
flight  and  subsequent  possible 
degradation  of  controllabihty  of  the 
airplane. 

DATE8:  Comments  must  be  received  on 
or  before  Deoember  26, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Coimsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-192-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Owen  E.  Schrader,  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1923. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  0-68986.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duphcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  aod  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  conconed  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 


Attention:  Airworthiness  Rules  Docket 
No.  86-NM-192-AD.  17900  Pacific 
Highway  South.  0^6^66,  Seattle, 
Washington  98168. 

Discussion 

There  have  been  a  number  of  recent 
reports  of  side  support  lips  that  restrain 
the  ULD's  on  brighter  or  combi 
airplanes  not  being  adequately  engaged. 
In  one  case,  movement  of  the  cargo 
occurred  during  flight  The  lack  of 
adequate  engagement  is  caused  by  seat 
track  misali^iment  in  the  over-wing 
area  between  fuselage  station  980  and 
1500.  Until  the  minimum  restraint  hp 
overlap  is  verified  by  inspection  in 
accordance  with  the  service  bulletin,  all 
forward,  aft.  and  vertical  restraints 
between  body  stations  980  and  1500.  are 
assumed  to  be  inoperative  restraints. 
Lack  of  proper  engagement  could  result 
in  cargo  movemeat  during  flight  on  a 
freighter  or  combl  airplane  and 
subsequent  possible  degradation  of 
confroUabihty  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2273.  dated  JiJy  29. 1988.  which 
describes  the  specific  procedures  to  be 
used  to  inspect  the  side  support  lip  that 
restrains  the  main  deck  unit  load  device, 
for  proper  engagement  or  overlap  and 
modification,  if  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  airworthiness 
directive  is  being  proi>OBed  which  would 
require  installation  of  placards, 
inspection  of  the  tide  support  lip  for 
proper  engagement  or  overlap,  and 
modification,  if  necessary,  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2273.  dated  July  29. 1986.  or  later 
FAA-approved  revisions. 

It  is  estimated  that  23  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  48 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $44,160  for  die  initial 
inspection. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  die  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
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entities  because  few,  if  any,  Boeing 
Model  747  airplanes  are  operated  by 
small  entities.  A  copy  of  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 
The  Proposed  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U  AC.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.891 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeiag:  Applies  to  Model  747  convertible  and 
freighter  series  airplanes  listed  in  Boeing 
Alert  Service  Bulletin  747-53A2273, 
dated  July  29. 1986,  certificated  in  any 
category. 

To  prevent  inadvertent  in-fli^t  movement 
of  main  deck  caigo  on  freighter  or  combi 
airplanes,  accomplish  the  followring,  unless 
already  accomplished: 

A  Within  10  landings  after  the  effective 
date  of  this  AD,  or  immediately  after  the 
replacement  or  reinstallation  of  the  restraint 
hardware,  unless  the  requirements  of 
paragraph  B..  for  removal  of  placards,  decals, 
or  stencils,  are  accomplished,  install  suitable 
placards,  decals.  or  stencils  at  all  restraints 
along  both  left  and  right  buttock  Hnes  (BL) 
98.2, 9.8,  and  1.8,  between  body  stations  (BS) 
980  and  1500,  that  state  the  following: 

"This  restraint  is  inoperative.  Cargo  must 
be  tied  down  per  FAA-approved  procedures." 

B.  Placards,  decals,  or  stencils  installed  in 
accordance  with  the  provisicma  of  paragraph 
A.,  above,  may  be  removed  at  each  location 
where  a  determination  is  made  in  accordance 
with  Boeing  Service  Bulletin  747-53A2273, 
dated  July  29, 1986,  or  later  FAA-approved 
revisions,  that  the  restraint  lip  overlap  meets 
or  exceeds  the  minimum  value  specified 
therein,  or  if  terminating  action  defined  in 
paragraph  C,  below,  is  accomplished. 

C.  Terminating  action  for  this  amendment 
consists  of  the  inspection  of  the  seat  track 
alignment  and,  if  necessary,  modification  of 
the  floor  beams  between  body  station  980 
and  1480  in  accordance  with  Section  111., 
Part  II  of  Boeing  Service  Bulletin  747- 
53A2273.  dated  July  29, 1986,  or  later  FAA- 
approved  revisions. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  t>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
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accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
apphcable  service  btdletin  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on  October 
29, 1986. 

Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  86-24940  Filed  11-4-86;  &45  am] 
HLlJNa  CODE  «ti*-ism 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1. 7, 20. 25. 53.  and  56 

[EE-154-78] 

Lobbying  by  Public  Charltlee;  Notice  Of 
Proposed  Rulemaldng 

AQENCV:  Internal  Revenue  Service. 
Treasury. 

ACnOH:  Notice  of  proposed  rulemaking. 


summary:  This  document  contains 
proposed  regulations  relating  to 
lobbying  expenditures  by  certain  tax- 
exempt  public  charities  tiiat  are 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954.  Changes 
to  the  applicable  tax  laws  were  made  by 
the  Tax  Reform  Act  of  1976.  The 
regulations  will  provide  the 
organizations  the  guidance  needed  to 
comply  with  die  Act  and  will  primarily 
affect  organizations  electing  the 
expenditure  test  under  section  501(h). 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  February  3. 1987.  The 
amendments  to  Parts  7.  20.  25.  and  56 
are  proposed  to  be  effective  for  taxable 
years  beginning  after  December  31, 1976. 
Amendments  to  SS  1.170A-1. 1.501(c)(3}- 
1. 1.501{c)(4)-l.  1.6033-2.  and  {  53.4945- 
2(a)  are  also  proposed  to  be  effective  for 
taxable  years  begiiming  after  December 
31, 1976.  Section  1.504-1  is  proposed  to 
be  effective  October  5. 1976,  Section 
1.504-2  and  the  amendments  to 
9  53.4945-2(d)(l)  are  proposed  to  be 
effective  February  3. 1987. 
address:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention: 


CC:LR:T:EE-154-78,  Washington.  D.C. 
20224. 

FOR  RIRTHER  MKMMATKM  CONTACT: 

Paul  G.  Accettura  of  the  Employee  Plans 
and  Exempt  Organizations  Division, 
Office  of  the  Chief  Counsel.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
Attentim:  CC:LR:T:EE-154-78. 
telephone  202-566-3544  (not  a  toll-free 
call). 

SUPPLEMENTARY  information: 
Background 

This  doctunent  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1).  Temporary 
Income  Tax  Regulations  under  the  Tax 
Reform  Act  of  1976  (26  CFR  Part  7). 
Estate  Tax  Regulations  (26  CFR  Part  20), 
Gift  Tax  Regulations  (26  CFR  Part  25). 
Foundation  and  Similar  Excise  Taxes 
(26  CFR  Part  53),  and  Public  Charity 
Excise  Taxes  (26  CFR  Part  56).  under 
sections  17a  501(c)(3).  501(c)(4).  504. 
2055.  2522. 4011. 4945. 8001.  6011.  and 
6033  of  the  Internal  Revenue  Code  of 
1954.  These  amendments  are  proposed 
to  conform  the  regulations  to  section 
1307  of  the  Tax  Reform  Act  of  1976  (90 
Stat  1720]  and  are  to  be  issued  under 
the  authority  contained  in  sections 
501(h)(6).  504(b).  4911(f)(3)  and  7805  of 
the  Internal  Revenue  Code  of  1954  (90 
Stat  1721. 1722. 1726.  68A  Stat  917:  26 
U5.C.  501(h)(6).  504(b).  4911(f)(3).  7805). 
Prior  Law 

A  publicly  supported  charity  is  not  an 
organization  described  in  section 
501(c)(3)  ("a  section  501(c)(3) 
organization")  imless  any  lobbying  it 
does  is  limited  to  an  insubstantial  part 
of  its  activities.  If  it  is  determined  that  a 
substantial  part  of  an  organization's 
activities  consists  of  attempts  to 
influence  legislation,  the  public  charity 
will  lose  its  tax-exempt  status.  Before 
the  passage  of  the  Tax  Reform  Act  of 
1976,  there  was  uncertainty  about  what 
constituted  a  "substantial  part"  of  an 
organization's  activities.  Congress  was 
aware  that  the  loss  of  tax  exemption 
could  constitute  a  severe  blow  to  an 
organization  or  could,  in  some  cases, 
have  relatively  Uttie  effect  This 
uncertain  effect  could  tend  to  discourage 
enforcement  Further,  Congress  was 
aware  of  the  belief  that  the  vague 
standards  of  the  substantial  part  test 
tended  to  encourage  subjective  and 
selective  enforcement. 

Expenditure  Test 

Under  sections  501(h)  and  4911,  added 
by  section  1307  of  the  Tax  Reform  Act  of 
1976,  certain  section  501(c)(3) 
organizations  may  elect  to  spend  up  to  a 
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certain  percenta^  of  their  "exempt 
purpose  expenditures"  to  influence 
legislation  without  violating  section 
501(c)(3).  If  an  organization  elects  the 
"expenditure  test"  of  sections  501(h)  and 
4911,  specific  limits  on  lobbying 
expenditures  apply.  Separate  limits,  the 
"lobbying  nontaxable  amount"  and  the 
"grass  roots  nontaxable  amount,"  are 
established  for  all  lobbying 
expenditures  and  for  grass  roots 
lobbying  expenditures,  respectively.  A 
25  percent  excise  tax  is  imposed  on  the 
greater  of  the  amount  by  which  an 
organization's  lobbying  expenditures 
exceed  its  lobbying  nontaxable  amount 
or  the  amount  by  which  its  grass  roots 
expenditures  exceed  its  grass  roots 
nontaxable  amount.  Additionally, 
"ceiling  amounts"  equal  to  150  percent 
of  the  lobbying  nontaxable  amount  and 
150  percent  of  the  grass  roots  lobbying 
nontaxable  amount  are  established.  If 
an  organization's  lobbying  expenditures 
or  grass  roots  expenditures  normally 
exceed  the  corresponding  ceiling 
amount,  the  organization  will  cease  to 
be  described  in  section  501(c](3]  and 
therefore  will  cease  to  be  exempt  from 
tax. 

Denial  of  Deduction  for  Out-of-Pocket 
Expenditures  in  Ck)nnection  With 
Lobbying 

Code  section  170  provides  income  tax 
rules  governing  the  deductibility  of 
charitable  contributions  made  to  public 
charities  and  certain  other 
organizations,  including  churches  and 
church-related  organizations.  Under 
income  tax  regulations  that  are 
substantially  unchanged  since  1958,  no 
deduction  is  allowed  for  expenditures 
for  the  "promotion  or  defeat  of 
legislation"  including  out-of-pocket 
expenditiires  incurred  in  connection 
with  lobbying  on  behalf  of  organizations 
referred  to  above. 

Section  1307(c)  of  the  Tax  Reform  Act 
of  1976  ("Act")  added  Code  section 
170(f)(e).  That  section  denies  a 
deduction  for  out-of-pocket  expenditures 
made  in  connection  with  lobbying  on 
behalf  of  a  charitable  organization;  but 
contains  a  parenthetical  exclusion 
relating  to  churches  or  church-related 
organizations  ("disqualified 
organizations").  The  parenthetical 
exclusion  in  that  section  is  consistent 
with  Congressional  intent  that  the  rules 
in  section  1307  of  the  Act  not  apply  to 
disqualified  organizations.  See,  e.g.,  S. 
Rep.  No.  938  Part  2.  94th  Cong.,  2d  Sess. 
(1976)  84.  reprinted  in  1976-3  C.B.  Vol.  3 
at  726.  Accordingly,  these  proposed 
regulations  do  not  construe  the 
parenthetical  language  of  section 
170(f)(6)  to  permit  a  deduction  for  out-of- 
pocket  expenditures  made  in  connection 


with  lobbying  on  behalf  of  a  disqualified 
organization.  Instead,  the  proposed 
regulations  provide  that  out-of-pocket 
lobbying  expenditures  incurred  on 
behalf  of  disqualified  organizations  are 
governed  by  prior  law  as  if  section  1307 
of  the  Act  had  not  been  enacted.  Thus, 
the  proposed  regalations  do  not  affect 
the  denial  of  deductibility,  under  present 
regulations,  for  out-of-pocket 
expenditures  made  in  connection  with 
lobbying  on  behalf  of  any  organization 
other  than  an  eligible  organization. 

Allocations  Between  Lobbying  and 
Other  Purposes 

Where  an  activity  of  an  organization 
covered  by  these  proposed  regulations 
includes  both  lobbying  and  other 
purposes,  the  proposed  regulations 
provide  several  specific  rules.  Section 
56.4911-2{c)(l)  provides  that  if  any  part 
of  an  advertisement  constitutes  grass 
roots  lobbying,  the  entire  amount 
expended  for,  or  in  connection  with,  the 
advertisement  constitutes  a  grass  roots 
expenditiu-e.  Section  56.4911-2(d)(2) 
provides  that  an  expenditure  that  is  both 
a  fund  raising  expenditure  and  an 
expenditure  for  grass  roots  lobbying  will 
be  considered  an  expenditure  for  grass 
roots  lobbying  in  full.  However,  if  one  of 
these  special  rules  does  not  apply, 
§  56.4911-2(d)(l)  provides  that  an 
activity  involving  both  lobbying  and 
other  purposes  will  require  an 
allocation,  based  on  all  the  facts  and 
circumstances,  between  that  part  of  the 
expenditure  which  is  treated  as  a 
lobbying  expenditure  and  that  part 
which  is  treated  as  a  nonlobbying 
expenditure.  The  Internal  Revenue 
Service  specificaDy  requests  comments 
on  suggested  factors  to  be  taken  into 
account  in  administering  the  facts  and 
circiunstances  allocation  rule  of 
§  56.4911-2(d)(l). 

Making  Available  the  Residts  of 
Nonpartisan  Analysis,  Study,  or 
Research 

Code  section  4911(d)(2)(A)  provides 
that  the  term  "influencing  legislation" 
does  not  include  making  available  the 
results  of  nonpartisan  analysis,  study,  or 
research.  These  proposed  regulations 
construe  nonpartisan  analysis,  study,  or 
research  by  cross-reference  to  §  53.4945- 
2(d)(1)  (relating  to  a  similar  exception  to 
the  private  foundation  rules  regarding 
lobbying).  In  addition,  this  document 
proposes  to  amend  9  53.4945-2(d)(l)(iv) 
(relating  to  making  available  the  results 
of  nonpartisan  analysis,  study,  or 
research)  to  provide  that  the  exception 
does  not  apply,  if  the  method  of 
distribution  favors  those  persons 
interested  solely  in  one  side  of  a 
particular  issue.  This  corresponds  to  the 


existing  requirement  that  the 
distribution  may  not  be  limited  to 
persons  on  one  side  of  an  issue  and  is 
intended  to  promote  broad  and 
equitable  distribution  of  the  analysis, 
study,  or  research,  to  all  interested 
persons.  The  proposed  amendment  to 
9  53.494S-2(d)(l)  has  a  proposed 
effective  date  of  ninety  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Comments  and  Requests  for  a  Public 
Hearing 


Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commiesioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Fed«d  Register. 

Regulatory  Flexibility  Act;  Executive 
Order  12291;  Paperwork  Reduction  Act 
of  1980 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 
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Supersession 

These  regulations,  when  published  in 
final  form  in  the  Federal  Register,  will 
supersede  §  7.0(c)(4)  of  the  Temporary 
Income  Tax  Regulations  under  the  Tax 
Reform  Act  of  1976. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  was  George  Baker 
of  the  Employee  Plans  and  Exempt 
Organizations  Division  of  the  Office  of 
Chief  Counsel.  Other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Taxable  income. 
Deductions,  Exemptions,  Exempt 
organizations.  Foundations,  Nonprofit 
organizations.  Cooperatives,  Political 
organizations.  Homeowners 
associations.  Administration  and 
procedure.  Filing  requirements. 

26  CFR  Part  7 

Income  taxes.  Tax  Reform  Act  of  1976. 
26  CFR  Part  ^ 

Estate  taxes. 
26  CFR  Part  25 

Gift  taxes. 

26  CFR  Part  53 

Excise  taxes.  Foundations, 
Investments,  Trusts  and  trustees. 

26  CFR  Part  56 

Excise  tax,  Lobbying  expenditures. 
Exempt  purpose  expenditures,  Affiliated 
organizations.  Administration  and 
procedure. 

Proposed  Amendments  to  the 
Regulations 

A  new  Part  56.  Public  Charity  Excise 
Taxes,  is  proposed  to  be  added  to  Title 
26  of  the  Code  of  Federal  Regulations, 
and  amendments  to  26  CFR  Parts  1.  7, 
20,  25,  and  53  are  proposed  as  follows: 

INCOME  TAX  REGULATIONS 

PART  1— {AMENDED] 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  28  U.S.C.  7805.  *  *  *  Sections 
1.504-1  and  1.504-2  also  issued  under  26 
U.S.C.  504(b). 

Par.  2.  Section  1.170A-1  is  amended 
by  revising  paragraph  (h)(5).  adding  a 
new  paragraph  (h)(ll),  and  revising 


paragraph  (i).  These  revised  and  added 
provisions  read  as  follows: 

91.170A-1    Charitable,  ete^  oontributiofw 
and  gifts;  allowanee  of  deduction. 
***** 

(h)  Exceptions  and  other  rules.  *  *  * 

(5)  No  deduction  shall  be  allowed 
under  section  170  for  amounts  paid  to  an 
organization — 

(i)  Which  is  disqualified  for  tax 
exemption  under  section  501(c)(3)  by 
reason  of  attempting  to  infiuence 
legislation,  or 

(ii)  Which  participates  in,  or 
intervenes  in  (including  the  publishing 
or  distributing  of  statements),  any 
political  campaign  on  behalf  of  any 
candidate  for  public  office. 
For  purposes  of  determining  whether  an 
organization  is  attempting  to  influence 
legislation  or  is  engaging  in  political 
activities,  see  sections  501(c)(3).  501(h), 
4911  and  the  regulations  thereimder. 
***** 

(11)  No  deduction  shall  be  allowed 
under  section  170  for  out-of-pocket 
expenditures  on  behalf  of  an  eligible 
organization  (within  the  meaning  of 
§  1.501(h)-2(b)(l))  if  the  expenditure  is 
made  in  connection  with  influencing 
legislation  (within  the  meaning  of 
section  501(c)(3)  or  S  56.4911-2),  or  in 
connection  with  the  payment  of  the 
organization's  tax  liability  under  section 
4911.  For  the  treatment  of  similar 
expenditures  on  behalf  of  other 
organizations  see  paragraph  (h)(6)  of 
this  section. 

(i)  Effective  date.  In  general,  this 
section  applies  to  contributions  paid  in 
taxable  years  beginning  after  December 
31. 1969.  Paragraph  (h)(ll),  however, 
applies  only  to  out-of-pocket 
expenditures  made  in  taxable  years 
beginning  after  December  31, 1976. 

Par.  3.  In  5  I.501(c)(3}-1,  paragraph 
(b)(3)  is  amended  by  adding  the 
following  sentence  at  the  end: 

5  1.501(cM3>-1    Organizations  organized 
and  operated  for  reMglous,  charitable, 
scientific  testing  for  pubHe  safety,  literary, 
or  educational  purposes,  or  for  the 
prevention  of  cruelty  to  children  or  animals. 
***** 

(b)  Organizational  test.  *  *  * 
(3)  Authorization  of  legislative  or 
political  activities.  *  *  *  An 
organization's  articles  will  not  violate 
the  provisions  of  subdivision  (I)  of  this 
paragraph  (b)(3)  even  though  the 
organization's  articles  expressly 
empower  it  to  make  the  election 
provided  for  in  section  501(h)  with 
respect  to  influencing  legislation  and, 
only  if  it  so  elects,  to  make  lobbying  or 
grass  roots  expenditures  that  do  not 
normally  exceed  the  ceiling  amounts 


prescribed  by  section  501(h)(2)  (B)  and 
(D). 

Par.  4.  In  5  1.501(c)(3)-l,  paragraph 
(c)(3)(ii]  is  amended  by  adding  a  new 
sentence  at  the  end  of  subdivision  (ii)  to 
read  as  follows: 

S  1-501(cM3)-1    Organizations  organized 
and  operated  for  reNgioua,  charttabte. 
scientific  testing  for  pubHc  safety,  Hterary. 
or  educational  purposes,  or  for  the 
prevention  of  cruelty  to  cMldran  or  animals. 

(c)  Operational  test  *  *  * 
(3)  "Action" organizations.  *  *  * 
(ii)  *  •  •  An  organization  for  which  the 
expenditure  test  election  of  section 
501(h)  is  in  effect  for  a  taxable  year  will 
not  be  considered  an  "action" 
organization  by  reason  of  this 
subdivision  (ii)  for  that  year  if  it  is  not 
denied  exemption  from  taxation  under 
section  501(a)  by  reason  of  section 
501(h). 
***** 

Par.  5.  In  §  1.501(c)(4)-l,  paragraph 
(a)(2)(ii)  is  amended  by  revising  the  last 
sentence  and  adding  a  new  sentence 
immediately  thereafter.  The  revised  and 
added  sentences  read  as  follows: 

§  1.501(c)(4)-1    Ovic  organizations  and 
local  asaociationa  of  employees. 

(a)  Civic  organizations.  *  *  * 
(2)  Promotion  of  social  welfare.  *  *  * 
[ii]  Political  or  social  activities.  *  *  * 
A  social  welfare  organization  that  is  not. 
at  any  time  after  October  4, 1976, 
exempt  from  taxation  as  an  organization 
described  in  section  501(c)(3)  may 
qualify  under  section  501(c)(4)  even 
though  it  is  an  "action"  organization 
described  in  S  1.501  (c){3)-l  (c)(3)  (ii)  or 
(iv),  if  it  otherwise  qualifies  under  this 
section.  For  rules  relating  to  an 
organization  that  is.  after  October  4. 
1976,  exempt  from  taxation  as  an 
organization  described  in  section 
501(c)(3),  see  section  504  and  §  1.504-1. 

Par.  6.  The  following  new  {§  1.501(h)- 
1  through  1.501(h)-3  are  added  in  the 
appropriate  place: 

S  1.501(h>-1    Application  of  the 
"expenditure  test"  to  expenditures  to 
Influence  legislation:  introduction. 

(a)  Scope.  Section  501(c)(3)  requires, 
among  other  things,  that  an  organization 
described  therein  be  one  "no  substantial 
part  of  the  activities  of  which  is  carrying 
on  propaganda,  or  otherwise  attempting 
to  influence  legislation,  (except  as 
otherwise  provided  in  subsection  (h))" 
This  requirement  is  referred  to  as  the 
"substantial  part  test."  Under  section 
501(h),  certain  organizations  described 
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in  section  501(c)(3)  (see  S  1.501(h)-2) 
may  elect  the  "expenditure  test" 
described  in  this  section.  §  1.501  (h>-2, 
and  {  1.501(h)-3.  as  a  substitute  for  the 
substantial  part  test.  An  organization 
that  elects  the  expenditure  test  under 
section  501(h)  may  make  expenditures 
for  lobbying  or  for  grass  roots  lobbying 
within  Ibnits  determined  under  section 
4911(c)  (the  limits  being  referred  to  as 
the  "lobbying  nontaxable  amount"  and 
"grass  roots  nontaxable  amount") 
without  incurring  an  excise  tax  under 
section  4911(a)  and  wnthout  loss  of  tax 
exemption  as  an  organization  described 
in  section  501(c)(3)  by  reason  of  section 
S01(h).  However,  if  an  electing 
organization's  lobbying  expenditures  or 
grass  roots  expenditures  exceed  the 
corresponding  nontaxable  amount,  the 
organization  is  subject  to  an  excise  tax 
on  the  excess  (see  S  S  56.4911-1  et  seq.). 
Further,  under  section  501(h)  (see 
9  1.501(h)-3),  if  an  electing 
organization's  lobbying  or  grass  roots 
expenditures  normally  exceed  its 
"lobbying  ceiling  amount"  or  "grass 
roots  ceiling  amount"  (150  percent  of  the 
corresponding  nontaxable  amounts),  the 
organization  will  cease  to  be  described 
in  section  501(c)(3).  An  organization  that 
elects  the  expenditure  test  may 
nevertheless  be  determined  to  be  an 
action  organization  under  8  1.501(c)(3)-l 
(c)(3)  (iii)  or  (iv).  An  organization  that 
does  not  elect  the  expenditure  test 
(including  an  organization  not  eligible  to 
elect,  or  disqualified  from  making  the 
election)  remains  subject  to  the 
substantial  part  test.  The  substantial 
part  test  is  applied  without  regard  to  the 
provisions  of  section  501(h)  and  4911 
and  the  regulations  thereunder. 

(b)  Effective  date.  The  provisions  of 
S9 1.501(hH  through  1.  501(h)-3,  are 
effective  for  taxable  years  beginning 
after  December  31, 1976.  An  election 
made  before  November  5, 1986,  under 
the  provisions  of  {  7.0(c)(4)  or  the 
instructions  to  Form  5768  will  be 
effective  under  these  regulations 
without  again  filing  Form  5768. 

91^1(h)-2    EtocttngttMexpwMNturetMt 

(a)  In  general.  The  election  to  be 
governed  by  section  501(h)  may  be  made 
by  an  eligible  organization  (as  described 
in  paragraph  (b)  of  this  section)  for  any 
taxable  year  of  the  organization 
beginning  after  December  31 1976,  other 
than  the  first  taxable  year  for  which  a 
voluntary  revocation  of  the  election  is 
effective  (see  paragraph  (d)  of  this 
section).  The  election  is  made  by  filing  a 
completed  Form  5768,  Election/ 
Revocation  of  Election  by  an  Eligible 
Section  501(c)(3)  Organization  to  Make 
Expenditures  to  Influence  Legislation, 
with  the  appropriate  Internal  Revenue 


Service  Center  listed  on  that  form. 
Under  section  501(h)(6),  the  election  is 
effective  with  the  beginning  of  the 
taxable  year  in  which  the  form  is  filed. 
For  example,  if  an  eligible  organization 
whose  taxable  year  is  the  calendar  year 
files  Form  5768  on  December  31, 1979, 
the  organization  is  governed  by  section 
501(h)  for  its  taxable  year  beginning 
January  1, 1979.  Once  made,  the 
expenditiu*e  test  election  is  effective 
(without  again  filing  Form  5768)  for  each 
succeeding  taxable  year  for  which  the 
organization  is  an  eligible  organization 
and  which  begins  before  a  notice  of 
revocation  is  filed  under  paragraph  (d) 
of  this  section. 

(b)  Organizations  eligible  to  elect  the 
expenditure  tesf— (1)  In  general.  For 
purposes  of  section  501(h)  and  the 
regulations  thereunder,  an  organization 
is  an  eligible  organization  for  a  taxable 
year  if,  for  that  taxable  year,  it  is — 

(i)  Described  in  section  501(c)(3) 
(determined,  in  any  year  for  which  an 
election  is  in  effect,  without  regard  to 
the  substantial  part  test  of  section 
501(c)(3)), 

(ii)  Described  io  section  501(h)(4)  and 
paragraph  (b)(2)  of  this  section,  and 

(iii)  Not  a  disqualified  organization 
described  in  section  501(h)(5)  and 
paragraph  (b)(3)  of  this  section. 

(2)  Certain  organizations  listed.  An 
organization  is  described  in  section 
501(h)(4)  and  this  paragraph  (b)(2)  if  it  is 
an  organization  described  in — 

(i)  Section  170(b)(l)(A)(ii)  (relating  to 
educational  institutions], 

(ii)  Section  170(b)(l)(A)(iii)  (relating  to 
hospitals  and  medical  research 
organizations), 

(iii)  Section  170(b)(l)(A)(iv)  (relating 
to  organizations  supporting  government 
schools), 

(iv)  Section  170(b)(l)(A)(vi)  (relating 
to  organizations  publicly  supported  by 
charitable  contributions), 

(v)  Section  509(a)(2)  (relating  to 
organizations  publicly  supported  by 
admissions,  sales,  etc.),  or 

(vi)  Section  509(a)(3)  (relating  to 
organizations  support^ig  public 
charities],  but  only  if  the  organization  it 
supports  is  described  in  section 
501(c)(3). 

(3)  Disqualified  organizations.  An 
organization  is  a  disqualified 
organization  described  in  section 
501(h)(5)  and  tiiis  paragraph  (b)(3)  if  the 
organization  is — 

(i)  Described  in  section  170{b)(l)(A)(i) 
(relating  to  churches), 

(ii)  An  integrated  auxiliary  of  a  church 
or  of  a  convention  or  association  of 
churches  (see  S  l£033-2(g)(5)),  or 

(iii)  Described  in  section  501(c)(3)  and 
affiliated  (within  the  meaning  of 


5  58.4911-7)  with  one  or  more 
organizations  described  in  subdivision 
(i)  or  (ii)  of  this  para^'aph  (b)(3). 

(4)  Other  organizationB  ineligible  to 
elect  Under  section  S01(h)(4),  certain 
organizations,  although  not  disqualified 
organizations,  are  not  eligible  to  elect 
the  expenditure  test.  For  example, 
organizations  described  in  section 
509(a)(4)  are  not  listed  in  section 
501(h)(4)  and  therefore  are  not  eligible  to 
elect.  Similarly,  private  foimdations 
(within  the  meaning  of  section  509(a)) 
are  not  eligible  to  elect.  For  the 
treatment  of  expenditures  by  a  private 
foundation  for  the  purpose  of  carrying 
on  propaganda,  or  otherwise  attempting, 
to  influence  legislation,  see  S  53.4945-2. 

(c)  New  organizations.  A  newly 
created  organization  may  submit  Form 
5768  to  elect  the  expenditure  test  imder 
section  501(h)  before  It  is  determined  to 
be  an  eligible  organization  and  may 
submit  Form  5768  at  the  time  it  submits 
its  application  for  recognition  of 
exemption  (Form  1023).  If  the  newly 
created  organization  is  determined  to  be 
an  eligible  organization,  the  election  will 
be  effective  under  the  provisions  of 
paragraph  (a)  of  this  section,  that  is, 
with  the  beginning  of  the  taxable  year  in 
which  the  Form  5768  is  filed  by  the 
eligible  organization.  However,  if  a 
newly  created  organitation  is 
determined  by  the  Service  to  be  a 
private  foundation,  section  4945(d)(1) 
and  S  53.4945-2  will  apply  and  the 
organization  will  be  liable  for  excise 
taxes  imder  section  4945  on  amounts 
expended  in  attempts  to  influence 
legislation.  Also,  if  a  newly  created 
organization  is  neither  a  private 
foundation  (see  S  1.501(h)-2(b)(4))  nor  a 
disqualified  organization  (see  9  1.501(h)- 
2(b)(3)),  but  is  determined  by  the  Service 
not  to  be  an  eligible  organization,  the 
organization's  election  will  not  be 
effective  and  the  substantial  part  test 
will  apply  irora  the  effective  date  of  its 
section  501(c)(3)  classification. 

(d)  Voluntary  revocxition  of 
expenditure  test  election — (1) 
Revocation  effective.  An  organization 
may  voluntarily  revoke  an  expenditure 
test  election  by  filing  a  notice  of 
voluntary  revocation  with  the 
appropriate  Internal  Revenue  Service 
Center  listed  on  Form  5768.  Under 
section  501(h)(6)(B),  a  voluntary 
revocation  is  effective  with  the 
beginning  of  the  first  taxable  year  after 
the  taxable  year  in  which  the  notice  is 
filed.  If  an  organization  voluntarily 
revokes  its  election,  the  substantial  part 
test  of  section  501(c)(3)  will  apply  with 
respect  to  the  organization's  activities  in 
attempting  to  influenoe  legislation 
beginning  with  the  taxable  year  for 
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which  the  voluntary  revocation  is 
effective. 

(2)  Re-election  of  expenditure  test.  If 
an  organization's  expenditure  test 
election  is  voluntarily  revoked  the 
organization  may  again  make  the 
expenditure  test  election,  effective  no 
earlier  than  for  the  taxable  year 
following  the  first  taxable  year  for 
which  the  revocation  is  effective. 

(3)  Example.  X,  an  organization  whose 
taxable  year  is  the  calendar  year,  plans 
to  voluntarily  revoke  its  expenditure  test 
election  effective  beginning  with  its 
taxable  year  1985.  Jf  must  file  its  notice 
of  voluntary  revocation  on  Form  5768 
after  December  31. 1983,  and  before 
January  1. 1985.  MX  files  a  notice  of 
voluntary  revocation  on  December  31. 
1984.  the  revocation  is  effective 
beginning  with  its  taxable  year  1985. 
The  organization  may  again  elect  the 
expenditure  test  by  filing  Form  5768. 
Under  paragraph  (d)(2)  of  this  section, 
the  election  may  not  be  made  for 
taxable  year  1985.  Under  paragraph  (a) 
of  this  section,  a  new  expenditure  test 
election  will  be  effective  for  taxable 
years  beginning  with  taxable  year  1986. 
if  the  Form  5768  is  filed  after  December 
31. 1985.  and  before  January  1, 1987. 

(e)  Involuntary  revocation  of 
expenditure  test  election.  If.  while  an 
election  by  an  eligible  organization  is  in 
effect,  the  organization  ceases  to  be  an 
eligible  organization,  its  election  is 
automatically  revoked.  TTie  revocation 
is  effective  with  the  beginning  of  the 
first  full  taxable  year  for  which  it  is 
determined  that  the  organization  is  not 
an  eligible  organization.  If  an 
organization's  expenditure  test  election 
is  involuntarily  revoked  under  this 
paragraph  (e)  but  the  organization 
continues  to  be  described  in  section 
501(c)(3).  the  substantial  part  test  of 
section  501(c)(3)  will  apply  with  respect 
to  the  organization's  activities  in 
attempting  to  influence  legislation 
beginning  with  the  first  taxable  year  for 
which  the  involuntary  revocation  is 
effective. 

(f)  Supersession.  This  section 
supersedes  {  7.0(c)(4)  of  the  Temporary 
Income  Tax  Regulations  under  the  Tax 
Reform  Act  of  1976.  effective  [the  date 
that  final  regulations  are  published  in 
the  Federal  Register.] 

S1.501(h)-3    LoMiyIng  or  grass  roots 
expsndtturss  normally  In  sxeess  of  osWng 
amount 

(a)  Scope.  This  section  provides  rules 
under  section  501(h)  for  determining 
whether  an  oiganization  that  has 
elected  the  expenditure  test  and  that  is 
not  a  member  of  an  affiliated  group  of 
organizations  (as  defined  in  S  56.4911- 
7(e))  either  normally  makes  lobbying 


expenditures  in  excess  of  its  lobbying 
ceiling  amount  or  normally  makes  grass 
roots  expenditiires  in  excess  of  its  grass 
roots  ceiling  amount.  Under  section 
501(h)  and  this  section,  an  organization 
that  has  elected  the  expenditure  test  and 
that  normally  makes  expenditures  in 
excess  of  the  corresponding  ceiling 
amount  will  cease  to  be  exempt  from  tax 
under  section  501(a)  as  an  organization 
described  in  section  501(c)(3).  For 
similar  rules  relating  to  members  of  an 
affiliated  group  of  organizations,  see 
S  56.4911-9. 

(b)  Loss  of  exemption — (1)  In  general. 
Under  section  501(h)(1)  an  organization 
that  has  elected  the  expenditure  test 
shall  be  denied  exemption  from  taxation 
under  section  501(a)  as  an  organization 
described  in  section  501(c)(3)  for  the 
taxable  year  following  a  determination 
year  if — 

(i)  The  sum  of  the  organization's 
lobbying  expenditures  for  the  base  years 
exceeds  150  percent  of  the  sum  of  its 
lobbying  nontaxable  amounts  for  the 
base  years,  or 

(ii)  The  sum  of  the  organization's 
grass  roots  expenditures  for  its  base 
years  exceeds  150  percent  of  the  sum  of 
its  grass  roots  nontaxable  amounts  for 
the  base  years. 

The  organization  thereafter  shall  not  be 
exempt  from  tax  under  section  501(a)  as 
an  organization  described  in  section 
501(c)(3)  unless,  pursuant  to  paragraph 
(d)  of  this  section,  the  oi^ganization 
reapplies  for  recognition  of  exenption 
and  is  recognized  as  exempt 

(2)  Special  exception  for 
organization's  first  election.  For  the 
first  second,  or  third  consecutive 
determination  year  for  which  an 
organization's  first  expenditure  test 
election  is  in  effect  no  determination  is 
required  under  paragraph  (b)(1)  of  this 
section,  and  the  organization  will  not  be 
denied  exemption  bom  tax  by  reason  of 
section  501(h)  and  this  section  if,  taking 
into  account  as  base  years  only  those 
years  for  which  the  expenditure  test 
election  is  in  effect — 

(i)  The  sum  of  the  oi:ganization'8 
lobbying  expenditures  for  such  base 
years  does  not  exceed  150  percent  of  the 
sum  of  its  lobbying  nontaxable  amounts 
for  the  same  base  years,  and 

(ii)  The  sum  of  the  organization's 
grass  roots  expenditures  for  those  base 
years  does  not  exceed  150  percent  of  the 
sum  of  its  grass  roots  nontaxable 
amounts  for  such  base  years. 
If  an  organization  does  not  satisfy  the 
requirements  of  this  paragraph  (b)(2). 
paragraph  (b)(1)  of  this  section  will 
apply. 

(c)  Definitions.  For  purposes  of  this 
section — 


(1)  The  term  "lobbying  expenditures " 
means  lobbying  expenditures  as  defined 
in  section  4911(c)(1)  or  section 
4911(fK4)(A)  and  i  56.4911-2(a). 

(2)  TTie  term  "lobbying  nontaxable 
amount"  is  defined  in  §  56.4911-1  (c)(1). 

(3)  An  organization's  "lobbying  ceiling 
amount"  is  150  percent  of  the 
organization's  lobbying  nontaxable 
amount  for  a  taxable  year. 

(4)  The  term  "grass  roots 
expenditures"  means  grass  roots 
expenditures  as  defined  in  section 
4911(c)(3)  or  section  4911(f)(4)(A)  and 
§  56.4911-2(c). 

(5)  The  term  "grass  roots  nontaxable 
amount"  is  defined  in  S  56.4911-l(c){2). 

(6)  An  organization's  "grass  roots 
ceiling  amount"  is  150  percent  of  the 
organization's  grass  roots  nontaxable 
amount  for  a  taxable  year. 

(7)  In  general,  the  term  "base  years" 
means  the  determination  year  and  the 
three  taxable  years  immediately 
preceding  the  determination  year.  The 
base  years,  however,  do  not  include  any 
taxable  year  preceding  the  taxable  year 
for  which  the  organization  is  first 
treated  as  described  in  section  501(c)(3). 

(8)  A  taxable  year  is  a  "determination 
year"  if  it  is  a  year  for  which  the 
expenditure  test  election  is  in  effect 
other  than  the  taxable  year  for  whidi 
the  organization  is  first  treated  as 
described  in  section  501(c)(3). 

(d)  Reapplication  for  recognition  of 
exemption— {1)  Time  of  application.  An 
organization  that  is  denied  exemption 
from  taxation  under  section  501(a)  by 
reason  of  section  501(h)  and  this  section 
may  apply  on  Form  1023  for  recognition 
of  exemption  as  an  organization 
described  in  section  501(c)(3)  for  any 
taxable  year  following  the  first  taxable 
year  for  which  exemption  is  so  denied. 
See  subparagraphs  (2)  and  (3)  of  this 
paragraph  (d)  for  material  to  be  included 
with  an  application  described  in  the 
preceding  sentence. 

(2)  Section  501(h)  calculation.  An 
application  described  in  paragraph 
(d)(1)  of  this  section  must  demonstrate 
that  the  organization  would  not  be 
denied  exemption  horn  taxation  under 
section  501(a)  by  reason  of  section 
501(h)  if  the  expenditiire  test  election 
had  been  in  effect  for  all  of  its  last 
taxable  year  ending  before  the 
application  is  made  by  providing  the 
calculations,  described  either  in 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section  or  in  S  56.4911-9(b),  that  would 
have  applied  to  the  oi^ganization  for  that 
year. 

(3)  Operations  not  disqualifying.  An 
application  described  in  paragraph 
(d)(1)  of  this  section  must  include 
information  that  demonstrates  to  the 
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satisfactioa  of  the  Commissioner  that 
the  ofganizatioo  will  not  knowingly 
operate  in  a  manner  that  would 
disqualify  the  organization  for  tax 
exemption  under  section  S01(cK3j  by 
reason  of  attempting  to  influence 
legislation. 

(4)  Re-election  of  expenditure  test.  If 
an  organization  is  denied  exemption 
ftxim  tax  for  a  taxable  year  by  reason  of 
section  501(h)  and  this  section,  and 
thereafter  is  again  recognized  as  an 
organization  described  in  section 


501(c](3]  pursuaat  to  this  paragraph  (d), 
it  may  again  elect  the  expenditure  test 
under  section  501(h]  in  accordance  with 
§  1.501(h}-2(a). 

(e)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples,  which  also  illustrate  the 
operation  of  the  tax  imposed  by  section 
4911. 

Example  (1).  (1)  The  following  table 
contains  information  used  in  this  example 
concerning  organization  X. 


Yaw 

Exeenp«  Purpose 

Expenditures 

(EPE) 

Calculation 

Nontaxahin 
Amoiot  (LNTA) 

Expendtures 
(LE) 

1979 

$400,000 
300.000 

600,000 

500.000 

(20%  of  $400,000-) 

$80,000 
60.(XX) 
115.000 

100.000 

$100,000 
100,000 
120.000 

100.000 

1980 _ 

(20%  0(  $300.000-) 

1981 „„.   . 

1982 

(20%         of        $500,000  +  15%         of 

$100,000  =  ). 
(20%  of  $500.000  =  ) 

TMD 

1.800.000 

356.000 

420.000 

(2)  Organization  X,  whose  taxable  year  is 
the  calendar  year  was  organized  in  1971.  X 
fir»t  made  the  expenditure  test  election  under 
section  501(h)  efFective  for  taxable  years 
beginning  with  1979  and  has  not  revoked  the 
election.  None  of  A't  lobbying  expenditures 
for  its  taxable  years  1979  through  1982  are 
grass  roots  expenditures.  Under  section 
4911(a)  and  S  56.4911-l(a).  A^  mu«t  determine 
for  each  year  for  which  the  expenditure  test 
election  is  effective  whether  it  is  liable  for  the 
25  percent  excise  tax  imposed  by  section 
4911(a)  on  excess  lobbying  expenditures.  X  is 


liable  for  this  tax  for  each  of  its  taxable  years 
1979, 1980,  and  1981,  because  in  each  year  its 
lobbying  expenditures  exceeded  its  lobbying 
nontaxable  amount  for  the  year.  For  1979,  the 
tax  imposed  by  section  4911(a)  is  $5,000 
[25% x($100,(X)0- $80,000) =$5,000].  For  1980, 
the  tax  is  $10,000.  For  1981,  the  tax  is  $1,250. 

(3)  The  taxable  years  1979  through  1981  are 
all  determination  years  under  paragraph 
(c)(8)  of  this  section.  On  its  annual  return  for 
determination  year  1979,  the  first  year  of  its 
first  election,  X  can  demonstrate,  imder 
paragraph  (b)(2)  of  this  section,  that  its 


lobbying  expenditures  during  1879  ($100,000) 
do  not  exceed  150  percent  of  its  lobbying 
nontaxable  amount  for  1979  ($120,000).  For 
determination  year  1980.  under  paragraph 
(b)(2),  X  can  demonstrate  that  the  sum  of  its 
lobbying  expenditures  for  1979  and  1980 
($200,000)  does  not  exceed  150  percent  of  the 
sum  of  its  lobbying  nontaxable  amounts  for 
1979  and  1980  ($210.00C9.  For  1981.  under 
paragraph  (b)(2),  X  can  demonstrate  that  the 
sum  of  its  lobbying  expenditures  for  1979, 
1980.  and  1981  ($32a000)  does  not  exceed  150 
percent  of  the  sum  of  its  lobbying  nontaxable 
amounts  for  1979. 1980.  and  1981  ($382,500). 
For  each  of  the  determination  years  1979. 
1980,  and  1981,  the  first  three  years  of  its  first 
election,  X  satisfies  the  requirements  of 
paragraph  (b)(2).  Accondingly,  no 
determination  under  paragraph  (b)(1)  of  this 
section  is  required  for  those  years,  and  X  is 
not  denied  tax  exemption  by  reason  of 
section  501(h). 

(4)  Under  paragraph  (b)(1)  of  this  section,  X 
must  determine  for  its  determination  year 
1982  whether  it  ha*  normally  made  lobbying 
expenditures  in  excess  of  the  lobbying  ceiling 
amount.  This  determination  takes  into 
account  expenditures  ia  base  years  1979 
through  1982.  The  sum  9f  A's  lobbying 
expenditures  for  the  base  years  ($420,000) 
does  not  exceed  150%  of  the  sum  of  the 
lobbying  nontaxable  amounts  for  the  base 
years  (150%X$355.000=»$532,500). 
Accordingly,  X  is  not  denied  tax  exemption 
by  reason  of  section  S01(h]. 

Example  (2).  (1)  The  following  table 
contains  information  used  in  this  example 
concerning  W. 


Vev 


1979 
1980.. 
1981.. 
1962 


Tow.. 


Exempt  Purpoae 

Expenditures 

(EPE) 


$700,000 
800,000 

800.000 
900.000 


3.200.000 


Calculation 


(20%  of  $500,000  +  15%  01  $200.000  =  ) 

(20%  of  $500,000+15%  of  $300*10=) 

(20%  of  $500,000+15%  of  $300.000  =  ) „., 

(20%  of  $500,000  +  15%  of  $400.000  =  ) 

X 


Lobb)nnQ 

ffontaxat>le 

Amount  (LNTA) 


$130,000 
145.000 
145.000 
160,000 


580.000 


Lobbying 

Expenalturei 

(LH) 


$120,000 
100.000 
100.000 
150.000 


470.000 


Graa  Roots 


amour*  (25%  of 
LKTA) 


$3&S00 

36.250 
36,250 
4OJXI0 


145.000 


Grass  Roofs 
■ivendilures 


$30,000 
60.000 
65,000 
66,000 


220.000 


UM 


(2)  Organization  JV,  whose  taxable  year  is 
the  calendar  year,  made  the  expenditure  test 
election  under  section  501(h)  effective  for 
taxable  years  beginning  with  1979  and  has 
not  revoked  the  election.  IV  has  been  treated 
as  an  organization  described  in  section 
S01(c)(3)  for  each  of  its  taxable  years 
beginning  with  its  taxable  year  1974. 

(3)  Under  section  4911(a)  and  S  56.4911-1 
(a),  (Vmust  determine  for  each  year  for 
which  the  expenditure  test  election  is 
effective  whether  it  ia  liable  for  the  25 
percent  excise  tax  imposed  by  section  4911(a) 
on  excess  lobbying  expenditures.  In  1980, 
1981,  and  1982.  Whas  excess  lobbying 
expenditures  because  its  grass  roots 
expenditures  in  each  of  those  years  exceeded 
its  grass  roots  nontaxable  amount  for  the 
year.  Therefore,  Wis  liable  for  the  excise  tax 
under  section  4911(a)  for  those  years.  The  tax 
imposed  by  section  4911(a)  for  1980  is 


$5,937.50  [2596  X  ($60,000 -$36,250)  = 
$5,937.50).  For  1981.  the  tax  is  $7,187.50.  For 
1982,  the  Ux  is  $6,260. 

(4)  On  its  annual  return  for  its 
determination  years  1979, 1980.  and  1981,  the 
first  three  years  of  hs  first  election,  W 
demonstrates  that  it  satisfies  the 
requiremento  of  paeagraph  (b)(2)  of  this 
section.  Accordingly,  no  determination  under 
paragraph  (b)(1)  of  this  section  is  required  for 
those  years,  and  W\%  not  denied  tax 
exemption  by  reason  of  section  501(h). 

(5)  On  its  annual  return  for  its 
determination  year  1982,  PVmust  determine 
under  paragraph  (b)(1)  whether  it  has 
normally  made  lobbying  expenditures  or 
grass  roots  expenditures  in  excess  of  the 
corresponding  ceiliag  amount.  This 
determination  takes  into  account 
expenditures  in  base  years  1979  through  1982. 
The  sum  of  Ws  loMjying  expenditures  for  the 


/ifni'^"- 


base  years  ($470,000)  does  not  exceed  150%  of 
the  sum  of  Vfs  lobbying  nontaxable  amounts 
for  those  years  (150%  X  $580.000 =$870,000). 
However,  the  sum  of  IVs  grass  roots 
expenditures  for  the  base  years  ($220,000) 
does  exceed  150%  of  tho  sum  of  Ws  grass 
roots  nontaxable  amounts  for  those  years 
(150%x$145,000=$217,S00).  Under  section 
501(h).  W  is  denied  tax  exemption  under 
section  501(a)  as  an  organization  descrilied  in 
section  501(c)(3)  for  iU  taxable  year  1983.  For 
its  taxable  year  1984  and  any  taxable  year 
thereafter.  W  is  exempt  from  tax  as  an 
organization  described  in  section  S01(c)(3] 
only  if  W  applies  for  recognition  of  its 
exempt  status  under  pasagraph  (d)  of  this 
section  and  is  recognized  as  exempt  from  tax. 

Example  (3).  (1)  The  following  table 
contains  information  used  in  this  example 
concerning  organization  Y. 


Federal  Register  /  Vol.  51.  No.  214  /  Wednesday.  November  5.  1986  /  Proposed  Rules 


40217 


TaxaUei 


1977 

1978 

Subtotal 
1979 „. 

Total 


Exampl  purpose 

expenditurei 

(EPE> 


$700,000 

eoo.ooo 


1.500,000 
900,000 


2,400,000 


Calculation 


(20%  o<  $SOO,000-f  15%  o«  $200,000  =  ) 
(20%  of  $500,000+15%  of  $300,000=) 

(20%  of  $500,000+15%  of  $400,000=)" 


Lobbying 

noniaxaUB 

amount  (LNT A) 


$130,000 
145.000 


275.000 
160.000 


435.000 


LobbylnQ 

•xpandiuraa 

(l£) 


$ia2.000 
224.750 


406.750 
264.000 


670.750 


QraMrooti 

noniaaois 

afnaun(i25%  of 

LNTA) 


$32,500 

36.250 


66,750 
40.000 


106.750 


GnWfOOtt 
axpandrtures 


$30,000 
35.000 


65,000 
50.000 


115.000 


(2)  Organization  K  whose  taxable  year  is 
the  calendar  year,  was  first  treated  as  an 
organization  described  in  section  501(c)(3)  on 
February  1. 1977.  Kmade  the  expenditure  test 
election  under  section  501(h)  effective  for 
taxable  years  beginning  writh  1977  and  has 
not  revoked  the  election. 

(3)  For  1977.  Y  has  excess  lobbying 
expenditures  of  $52,000  because  its  lobbying 
expenditures  ($182,000)  exceed  iU  lobbying 
nontaxable  amount  ($130,000)  for  the  taxable 
year.  Accordingly,  Kis  liable  for  the  25 
percent  excise  tax  imposed  by  section 
4911(a).  The  amount  of  the  tax  is  $13,000 
(25%  X$52,000=$13,000]. 

(4)  For  1978,  y  again  has  excess  lobbying 
expenditures  and  is  again  liable  for  the  25 
percent  excise  tax  imposed  by  section 
4911(a).  The  amount  of  the  tax  is  $19,937.50 
(25%X($224,750-$145.000)=$19,937.5O]. 

(5)  For  1979.  Ks  lobbying  expenditures 
($264,000)  exceed  its  lobbying  nontaxable 
amount  ($160,000)  by  $104,000,  and  its  grass 
roofs  expenditures  ($50,000)  exceed  its  grass 
roots  nontaxable  amount  ($40,000)  by  $10,000 
Under  5  56.49ll-l(b),  Ks  excess  lobbying 
expenditures  are  the  greater  of  $104,000  or 
$10,000.  The  amount  of  the  tax,  therefore,  is 
$26,000  [25%X$104,000=$28,OOOJ. 

(6)  Under  paragraph  (c)(8)  of  this  section, 
1977  is  not  a  determination  year  because  it  is 
the  first  year  for  which  the  oi^anization  is 
treated  as  described  in  section  501(c)(3).  For 
1977,  Y  need  not  determine  whether  it  has 
normally  made  lobbying  expenditures  or 
grass  roots  expenditures  in  excess  of  the 
corresponding  ceiling  amount  for  purposes  of 
determining  whether  it  is  denied  exemption 
under  section  501(h)  for  its  taxable  year  1978. 

(7)  For  determination  year  1978,  Y  must 
determine  whether  it  has  normally  made 
lobbying  or  grass  rooU  expenditures  in 
excess  of  the  corresponding  ceiling  amount, 
taking  into  account  expenditures  for  the  base 
years  1977  and  1978.  For  Y.  the  determination 
under  paragraph  (b)(2)  of  this  section 
considers  the  same  base  years  as  the 
determination  under  paragraph 

(b)(1)  of  this  section  and  is.  therefore, 
redundant.  Accordingly.  Y  proceeds  to 
determine,  under  (b)(1),  whether  it  is  denied 
exemption.  Ts  grass  roots  expenditures  for 
1977  and  1978  ($65,000)  did  not  exceed  150 
percent  of  the  sum  of  its  grass  roots 
nontaxable  amounts  for  those  years 
($103,125).  Ks  lobbying  expenditures  for  1977 
and  1978  ($406,750)  did  not  exceed  150%  of  its 
lobbying  nontaxable  amount  for  those  years 
(150% X $275,000 =$412,500).  Therefore,  Yis 
not  denied  tax  exemption  under  section 
501(h)  for  its  taxable  year  1979. 

(8)  For  determination  year  1979,  the  sum  of 
Ks  grass  roots  expenditures  in  base  years 
1977. 1978,  and  1979  does  not  exceed  150 


percent  of  its  grass  roots  nontaxable  amount 
(calculation  omitted).  However,  the  sum  of 
Ks  lobbying  expenditures  for  the  base  years 
($670,750)  does  exceed  150%  of  the  sum  of  the 
lobbying  nontaxable  amounts  for  those  years 
(150%X$435.000=$652,500).  Since  Kwas  not 
described  in  section  501(c)(3)  prior  to  1977, 
only  the  years  1977, 1978,  and  1979  may  be 
considered  in  determining  whether  Khas 
normally  made  lobbying  expenditures  in 
excess  of  its  lobbying  ceiling.  Therefore,  Y 
determines  that  it  has  normally  made 
lobbying  expenditures  in  excess  of  its 
lobbying  ceiling.  Under  section  501(h),  Kis 
denied  tax  exemption  under  section  501(a)  as 
an  organization  described  in  section  501(c)(3) 
for  its  taxable  year  1960.  For  its  taxable  year 
1981,  and  any  taxable  year  thereafter,  Y  is 
exempt  from  tax  as  an  organization  described 
in  section  501(c)(3)  only  if  K  applies  for 
recognition  of  its  exempt  status  under 
paragraph  (d)  of  this  section  and  is 
recognized  as  exempt  from  tax. 

Par.  7,  Existing  section  1.504-1  is 
removed  and  new  §§  1.504-1  and  1.504- 
2,  to  read  as  follows,  are  added  in  the 
appropriate  place: 

§  1.504-1    Attempts  to  Infliwnce 
legistetion:  cwtain  Ofganfaattons  f  oniMrty 
descrMMd  In  section  S01(cM3)  denied 
•xemptioa 

Section  504(a]  and  this  section  apply 
to  an  organization  that  is  exempt  from 
taxation  at  any  time  after  October  4. 
1976,  as  an  organization  described  in 
section  501(c)(3}.  and  that  ceases  to  be 
described  in  that  section  because  it — 

(a)  Is  an  "action"  organization,  within 
the  meaning  of  S  1.501  (c)(3)-l  (c)(3)  (ii) 
or  (iv),  on  account  of  activities  occurring 
after  October  4. 1976.  or 

(b)  Is  denied  exemption  under  the 
provisions  of  section  501(h)  (see 

S  1.501  (h}-3  or  S  56.4911-9). 
This  section  does  not  apply,  however,  to 
an  organization  that  was  described  in 
section  501(h)(5)  and  S  1.501(h)-2(b)(3) 
(relating  generally  to  churches)  for  its 
taxable  year  immediately  preceding  the 
first  taxable  year  for  which  it  is  no 
longer  an  organization  described  in 
section  501(c)(3).  An  organization  to 
which  section  504(a)  and  this  section 
apply  shall  not  be  treated  as  described 
in  section  501(c)(4)  at  any  time  after  the 
organization  ceases  to  be  described  in 
section  501(c)(3).  Further,  an 
oi^anization  denied  treatment  as  an 
oi^anization  described  in  section 


501(c)(4)  under  this  section  may  not  be 
treated  as  an  organization  described  in 
section  501(c)  other  than  as  an 
organization  described  in  section 
S01(c)(3].  For  rules  relating  to 
recognition  of  exemption  after 
exemption  is  denied  under  section 
501(h).  see  S  1.501(h)-3(d). 

$1,504-2    Certain  tnnefers  made  to  avoid 
section  504(a). 

(a)  Scope.  Under  section  504(b).  a 
transfer  described  in  paragraph  (b)  or  (c) 
of  this  section  to  an  organization  exempt 
from  tax  under  section  501(a)  may  result 
in  loss  of  exemption  by  the  transferee 
unless  the  Commissioner  determines, 
under  paragraph  (e)  of  this  section,  that 
the  original  transfer  did  not  effect  an 
avoidance  of  section  504(a).  For 
purposes  of  this  section,  the  term 
"transfer"  includes  any  use  by,  or  for  the 
benefit  of.  the  recipient  of  the  transfer, 
but  does  not  include  any  transfer  made 
for  adequate  and  full  consideration. 

(b)  Transferor  and  transferee 
commonly  controlled — (1)  Loss  of 
exemption.  A  transfer  is  described  in 
this  paragraph  (b)  if  it  is  described  in 
paragraph  (b)(2)  through  (b)(6).  The 
transferee  of  a  transfer  described  in  Ihis 
paragraph  will  cease  to  be  exempt  from 
tax  under  section  501(a),  unless  the 
provisions  of  paragraph  (e)  of  this 
section  apply. 

(2)  Transferor  organization.  A  transfer 
is  described  in  this  paragraph  (b)(2)  only 
if  it  is  from  an  organization  that — 

(i)  Is  or  was  described  in  section 
501(c)(3),  but  not  in  section  501(h)(5), 
and 

(ii)  Is  determined  to  be  an  "action" 
organization  (as  defined  in  §  1.501 
(c)(3)-l  {c)(3)  (ii)  or  (iv)).  or  is  denied 
exemption  from  tax  by  reason  of  section 
501(h)  and  either  §  1.501(h)-3  or 
§  56.4911-9. 

(3)  Transferor  and  transferee 
commonly  controlled.  A  transfer  is 
describeii  in  this  paragraph  (b)(3)  only 
if,  at  the  time  of  the  transfer  or  at  any 
time  during  the  transferee's  ten  taxable 
years  following  the  year  in  which  the 
transfer  was  made,  the  transferee  is 
controlled  (directly  or  indirectly),  as 
defined  in  paragraph  (f)  of  this  section. 


/We 
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by  the  same  person  or  persons  who 
control  the  transferor. 

(4)  Time  of  transfer.  A  transfer  is 
described  in  this  paragraph  (b)(4)  only  if 
the  transfer  is  made  after  February  3, 
1987,  and — 

(1)  After  the  date  that  is  24  months 
before  the  earliest  of  the  effective  date 
of  the  determination  under  section 
501(h)  that  the  transferor  is  not  exempt, 
the  effective  date  of  the  Commissioner's 
determination  that  the  transferor  is  an 
"action'*  organization  (as  defined  in 
S  1.501(c)(3)  (ii)  or  (iv)).  or  the  date  on 
which  the  Commissioner  proposes  to 
treat  it  as  no  longer  described  in  section 
501(c)(3).  and 

(ii)  Before  the  transferor  again  is 
recognized  as  an  organization  described 
in  section  501(c)(3). 

(5)  Transferee.  A  transfer  is  described 
in  this  paragraph  (b)(5)  only  if  the 
transferee  is  exempt  from  tax  under 
section  501(a)  but  the  transferee  is 
neither — 

(i)  An  organization  described  in 
section  501(c)(3).  nor 

(ii)  An  organization  described  in 
section  401(a)  to  which  the  transferor 
contributes  as  an  employer. 

(6)  Amount  of  transfer.  A  transfer  is 
described  in  this  paragraph  (b)(8)  unly  if 
the  amount  of  the  transfer  exceeds  the 
lesser  of  30  percent  of  the  transferor's 
assets,  or  50  percent  of  the  transferee's 
assets,  computed  immediately  before 
the  transfer.  For  purposes  of  this 
paragraph  (b)(6)— 

(i)  The  amount  of  a  transfer  by  a 
transferor  is  the  sum  of  the  amounts 
transferred  to  any  number  of  transferees 
in  any  number  of  transfers,  all  of  which 
are  described  in  paragraphs  (b](2] 
through  (b)(5)  of  this  section,  and  the 
time  of  the  transfer  is  the  time  of  the 
first  transfer  so  taken  into  account;  and 

(ii)  The  amount  of  a  transfer  to  a 
transferee  is  the  siun  of  the  amounts 
transferred  by  a  transferor  to  the 
transferee  in  any  number  of  transfers, 
all  of  which  are  described  in  paragraphs 
(b)(2)  through  (b)(5)  of  this  section,  and 
the  time  of  the  transfer  is  the  time  of  the 
first  transfer  so  taken  into  account. 

(c)  Other  transfers— [1]  Transfers 
included.  A  transfer  is  described  in  this 
paragraph  (c)  if  it  would  be  described  in 
paragraph  (b)  of  this  section  except  that 
either — 

(i)  The  amount  of  the  transfer  is  less 
than  the  amount  determined  in 
paragraph  (b)(6)  of  this  section,  or 

(ii)  The  transferor  and  transferee  are 
not  commonly  controlled  as  described  in 
paragraph  (b)(3)  of  this  section,  or 

(iii)  The  transferee  is  an  organization 
described  in  sections  501(c)(3]  and 
501(h)(4). 


(2)  Loss  of  exemption.  The  transferee 
of  a  transfer  described  in  this  paragraph 
(c)  will  cease  to  be  exempt  under 
section  501(a)  if  the  Commissioner 
determines  on  all  the  facts  and 
circumstances  that  the  transfer  effected 
an  avoidance  of  section  504(a).  In 
determining  whether  a  transfer  effected 
an  avoidance  of  section  504(a),  the 
Commissioner  may  consider  whether 
the  transferee  engages,  or  has  engaged, 
in  attempts  to  influence  legislation  and 
may  also  consider  any  of  the  factors 
enumerated  in  paragraph  (e)  of  this 
section. 

(d)  Date  of  loss  of  exempt  status.  A 
transferee  of  a  transfer  described  in 
paragraph  (b)(c)(l)(ii).  or  (c)(l)(iii)  of  this 
section  will  cease  to  be  exempt  from  tax 
under  section  5ai(a)  on  the  date  that  all 
the  requirements  of  paragraph  (b). 
(c)(l)(ii).  or  (c)(l){iii)  (other  than  the 
determination  by  the  Commissioner)  are 
satisfied.  A  fransferee  of  a  transfer 
described  in  paragraph  (c)(l)(i)  of  this 
section  will  cease  to  be  exempt  from  tax 
under  section  501(a)  on  the  date  of  the 
last  transfer  preceding  notification  of 
the  transferee  that  the  Commissioner 
proposes  to  treat  the  transferee  as  other 
than  an  exempt  organization. 

(e)  Transfers  not  in  avoidance  of 
section  504(a).  Notwithstanding 
paragraph  (b)  of  this  section,  if.  based 
on  all  the  facts  and  circimistances,  the 
Commissioner  determines  that  a  transfer 
described  in  paragraph  (b)  did  not  effect 
an  avoidance  of  section  504(a),  the 
transferee  will  not  be  denied  exemption 
from  tax  by  reason  of  section  504(b)  and 
this  section.  In  making  the 
determination  called  for  in  the  preceding 
sentence,  the  Commissioner  may 
consider  all  relevant  factors  including: 

(1)  Whether  enforceable  and  effective 
conditions  on  the  transfer  preclude  use 
of  any  of  the  transferred  assets  for  any 
purpose  that,  if  it  were  a  substantial  part 
of  an  organization's  activities,  would  be 
inconsistent  with  exemption  as  an 
organization  described  in  section 
501(c)(3); 

(2)  In  the  absence  of  conditions 
described  in  paragraph  (e)(1)  of  this 
section,  whether  the  transferred  assets 
are  used  exclusively  for  purposes  that 
are  consistent  with  the  transferor's 
exemption  as  an  organization  described 
in  section  501(c)(3): 

(3)  Whether  the  assets  transferred 
would  be  described  in  §  53.4942(a)- 
2(c)(3)  before,  as  well  as  after,  the 
transfer  if  both  the  transferor  and 
transferee  were  private  foundations; 

(4)  Whether  and  to  what  extent  the 
transfer  would  satisfy  the  provisions  of 
§  1.507-2(a)  (7)  and  (8)  if  the  transferor 
were  a  private  foundation; 


(5)  Whether  all  of  the  transferred 
assets  have  been  expended  during  a 
period  when  the  transferee  was  not 
controlled  (directly  or  indirectly)  by  the 
same  person  or  persons  who  controlled 
the  transferor;  and 

(6)  Whether  the  eatire  amount  of  the 
fransferred  assets  were  in  turn 
fransferred.  before  the  close  of  the 
transferee's  taxable  year  following  the 
taxable  year  in  which  the  transferred 
assets  were  received,  to  one  or  more 
organizations  described  in  section 
507(b)(1)(A)  none  of  which  are 
controlled  (directly  or  indirectly)  by  the 
same  persons  who  control  either  the 
original  fransferor  or  transferee. 

(f)  Control.  For  purposes  of  section 
504  and  the  regulations  thereunder — 

(1)  The  transferor  will  be  presumed  to 
control  any  organization  with  which  it  is 
affiliated  within  the  meaning  of 

§  56.4911-7(a).  or  would  be  if  both 
organizations  were  described  in  section 
501(c)(3).  and 

(2)  The  transferee  will  be  treated  as 
controlled  (directly  or  indirectly)  by  the 
same  person  or  persons  who  control  the 
transferor  if  the  transferee  would  be 
treated  as  controlled  under  section 
53.4942{a)-3(a)(3).  for  which  purpose  the 
fransferor  shall  be  treated  as  a  private 
foundation. 

Par.  8.  Section  1.6033-2  is  amended  by 
adding  paragraph  (a)(2)(ii)(A).  This 
added  provision  reads  as  follows: 

§  1.6033-2    R«tiirra  by  nwinpl 
organizations;  taxabi*  years  beginning 
aftsr  Dscsmbsr  31, 1969. 

(a)  In  general.  *  *  * 

(2)  *  *  • 

(ii)  *  *  * 

(A)  Its  lobbying  expenditures,  grass 
roots  expenditures,  exempt  purpose 
expenditures,  lobbying  nontaxable 
amount,  and  grass  roots  nontaxable 
amount  for  the  taxable  year  and  for 
prior  taxable  years  that  are  base  years 
(within  the  meaning  of  S  1.501(h)- 
3(c)(7)),  if  the  organization  has  an 
election  under  section  501(h)  in  effect  for 
the  taxable  year.  An  organization  that  is 
a  member  of  an  affiliated  group  of 
organizations  (as  defined  in  §  56.4911- 
7(e))  but  that  is  not  a  member  of  a 
limited  affiliated  group  (as  defined  in 
§  56.4911-10(b))  shall  report  this 
information  based  oo  the  expenditures 
of  all  members  of  the  group  during  the 
taxable  year  of  the  youp  that  ends  with 
or  within  the  member's  taxable  year  and 
for  prior  taxable  years  of  the  group  that 
are  base  years  (within  the  meaning  of 
§  56.4911-9(b)).  For  additional 
information  required  to  be  furnished  by 
members  of  an  affiliated  group  of 
organizations,  and  by  controlling 
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members  in  a  limited  affiliated  group, 
see  SS  56.4911-0(d)  and  56.4011-10(0(1). 
respectively. 
***** 

TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1978 

PART  7-{  AMENDED] 

Par.  9.  The  authority  citation  for  Part  7 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  10.  In  S  7.0.  paragraph  (c)(4)  is 
removed  and  paragraph  (d)  is  amended 
by  removing  ".  (c)(4)"  from  the  first 
parenthetical  phrase  in  the  first 
sentence. 

ESTATE  TAX  REGULATIONS 

PART  20— [AyENDED] 

Par.  11.  The  authority  citation  for  part 
20  continues  to  read  in  part 

Authority:  26  U.S.C.  7805.  *  *  • 

Par.  12.  Section  20.2055-l(a)(2)  is 
revised  to  read  as  follows: 

S20.2055-1    DMiiictionfortraiwtarafor 
pubie.  Gtwrilabte,  and  raNgkMM  imm;  In 


and  simiiar  gift*; 


(a)  General  rule.  *  *  * 

(2)  To  or  for  the  use  of  any 
corporation  or  association  organized 
and  operated  exclusively  for  religious, 
charitable,  scientific  literary,  or 
educational  purposes  (including  the 
encouragement  of  art  and  for  the 
prevention  of  cruelty  to  children  or 
animals),  if  no  part  of  the  net  earnings  of 
the  ccMporation  or  association  inures  to 
the  benefit  of  any  private  stockholder  or 
individual  (other  than  as  a  legitimate 
object  of  such  purposes),  if  the 
organization  is  not  disquaUfied  for  tax 
exemption  under  section  501(c)(3)  by 
reason  of  attempting  to  influence 
legislation,  and  if,  in  the  case  of 
transfers  made  after  December  31, 1969, 
it  does  not  participate  in,  or  intervene  in 
(including  die  publishing  or  distributing 
of  statements),  any  political  campaign 
on  behalf  of  any  candidate  for  public 
office. 


GIFT  TAX  REGULATIONS 

PART  25-{AMENDED] 

Par.  13.  The  authority  citation  for  part 
25  continues  to  read  in  part: 

Authority:  28  U.S.C.  7805.  *  *  * 

Par.  14.  In  5  25.2522(a)-l,  paragraph 
(a)(2)  is  revised  to  read  as  follows: 


S2S.2S22(aH    ClnrttaM* 
cKiEWM  or  residents. 

(a)  *  *  • 

(2)  Any  corporation,  trust  community 
chest  fund,  or  foundation  organized  and 
operated  exclusively  for  reli^ous, 
charitable,  scientific  literary,  or 
educational  purposes,  including  the 
encouragement  of  art  and  the  prevention 
of  cruelty  to  children  or  animals,  if  no 
part  of  the  net  earnings  of  the 
organization  inures  to  the  benefit  of  any 
private  shareholder  or  individual,  if  it  is 
not  disqualified  for  tax  exemption  under 
section  501(c)(3)  by  reason  of  attempting 
to  influence  legislation,  and  if,  m  the 
case  of  gifts  made  after  December  31, 
1969,  it  does  not  participate  in,  or 
intervene  in  (including  the  publishing  or 
distributing  of  statements),  any  political 
campaign  on  behalf  of  any  candidate  for 
public  office. 
•        *        ♦        *        • 

Par.  15.  In  5  25.2522(a)-l.  paragraph 
(b)(2)  is  revised  to  read  as  follows: 

§  25.2522(a)-1    Charttabto  and  skntar  giftB; 
cttlzwworrMidwita. 

(b)*** 

(2)  It  must  not  be  disqualified  for  tax 
exemption  under  section  501(c)(3)  by 
reason  of  attempting  to  influence 
legislation. 


FOUNDATION  AND  SIMILAR  EXQSE 
TAXES 

PART  53-{  AMENDED] 

Par.  16.  The  authority  citation  for  part 
53  continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par,  17.  SecUon  53.4945-2  is  amended 
as  follows: 

1.  Paragraph  (a)(5)(i)  is  revised  to  read 
as  set  forth  below  and  paragraph 
(a)(5)(iii)  is  removed; 

2.  Paragraphs  (a)(6)  and  (a)(7)  are 
added  as  set  forth  below;  and 

3.  In  paragraph  (d){l)(iv),  the  last 
sentence  is  revised  to  read  as  set  forth 
below. 

§53.4M5-2    Propaganda  bifluMicIng 
lagMation. 

(a)  Propaganda  influencing 
legislation,  etc.  *  *  * 

(5)  Grants  to  public  organizations — (i) 
In  general.  A  grant  by  a  private 
foundation  to  an  organization  described 
in  section  509(a)  (1),  (2),  or  (3)  does  not 
constitute  a  taxable  expenditure  by  the 
foundation  under  section  4945(d),  other 
than  under  section  4945(d)(1),  if  the 
grant  by  the  private  foundation  is  not 
earmarked  to  be  used  for  any  activity 
described  in  section  4945(d)  (2)  or  (5),  is 
not  earmarked  to  be  used  in  a  manner 


which  would  violate  section  4945(d)  (3) 
or  (4),  and  there  does  not  exist  an 
agreement  oral  or  written,  whereby  the 
grantor  foundation  may  cause  the 
grantee  to  engage  in  any  such  prohibited 
activity  or  to  select  the  recipient  to 
which  the  grant  is  to  be  devoted  For 
purposes  of  this  subdivision,  a  grant  by 
a  private  foundation  is  earmarked  if  the 
grant  is  given  pursuant  to  an  agreement 
oral  or  written,  that  the  grant  will  be 
used  for  specific  purposes.  For  the 
expenditure  responsibihty  requirements 
with  respect  to  organizations  other  than 
those  described  in  section  509(a)  (1),  (2), 
or  (3),  see  S  53.4945-5.  For  rules  for 
determining  whether  grants  to  public 
charities  are  taxable  expenditures  under 
section  4945(d)(1),  see  paragraphs  (a)(6) 
and  (a)(7)  of  this  section. 

(6)  Grants  to  public  organizations  that 
attempt  to  influence  legislation — (i)  fn 
general  A  grant  made  by  a  private 
foimdation  to  an  organization  described 
in  section  509(a)  (1),  (2),  or  (3)  (a  "public 
charity"  for  purposes  of  paragraphs  (a) 
(6)  and  (7)  of  this  section),  does  not 
constitute  a  taxable  expenditure  under 
section  4945(d)(1)  if  it  meets  the 
requirements  of  this  paragraph  (a)(6). 

(ii)  General  support  grant.  A  general 
support  grant  by  a  private  foundation  to 
a  public  charity  is  not  a  taxable 
expenditure  by  the  private  foundation 
under  section  4945(d)(1)  to  the  extent 
that— 

(A)  The  grant  is  not  earmarked,  within 
the  meaning  of  S  56.4911-4(0(4),  to  be 
used  in  connection  with  an  attempt  to 
influence  legislation,  and 

(B)  The  amount  of  the  grant  (as 
defined  in  paragraph  (a)(6}(iv)(A)  of  this 
section))  does  not  exceed  the  greater  of 
the  amount  expended  by  the  grantee  in 
the  taxable  year  preceding  the  year  of 
the  grant  or  the  amount  budgeted  for  the 
year  of  the  grant  by  the  grantee  for  the 
sum  of  expenditures  that  constitute 
exempt  purpose  expenditures  (within 
the  meaning  of  S  56.4911-4)  other  than 
lobbying  expenditures  (within  the 
meaning  of  §  56.4911-2(8}),  plus 
expenditures  for  fund  raising  (see 

S  56.4911-4(f)(l)). 

(iii)  Specific  project  grant.  A  grant  by 
a  private  foundation  to  fund  a  specific 
project  of  a  public  charity  is  not  a 
taxable  expenditure  by  the  foundation 
under  section  4945(d)(1)  to  the  extent 
that  — 

(A)  The  grant  is  not  earmarked,  within 
the  meaning  of  §  56.4911-4(0(4).  to  be 
used  in  connection  with  an  attempt  to 
influence  legislation,  and 

(B)  The  amount  of  the  grant  (as 
defined  in  paragraph  (a)(6)(iv)(B)  of  this 
section]  does  not  exceed  the  amount 
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budgeted  for  the  year  of  the  grant  by  the 
grantee  organization  for  specific  project 
activities  that  are  not  attempts  to 
influence  legislation. 

(iv)  Special  ivies.  For  purposes  of 
paragraph  (a](6)  of  this  section,  the 
amount  of  a  grantor's  grant  is  the  sum 
of— 

(A)  The  sum  of  the  grantor's  general 
support  grants  (if  any)  and  all  specific 
project  grants  (if  any)  made  to  the  same 
grantee  for  the  same  taxable  year  of  the 
grantee,  or 

(B)  The  sum  of  the  grantor's  general 
support  grants  (if  any)  plus  the  grant  for 
the  specific  project  (but  not  grants  for 
other  specific  projects,  if  any)  made  to 
the  same  grantee  for  the  same  taxable 
year  of  the  grantee,  plus 

(C)  Each  grant  (if  any)  attributed  to 
the  grantor  even  if  made  by  another 
private  foundation.  For  purposes  of  this 
paragraph  (a){6)(iv)(C),  a  grant  is 
attributed  to  one  private  foundation 
(even  if  made  by  a  second  foundation) 
only  if  made  in  the  same  taxable  year  of 
the  grantee  to  the  same  grantee  under  an 
oral  or  written  agreement  between  the 
private  foundation  to  which  it  is 
attributed  and  the  other  private 
foundation  to  make  the  grant.  A  grant 
described  in  the  preceding  sentence  is 
counted  once  by  each  foundation. 

(7)  Grants  to  organizations  that  cease 
to  be  described  in  501(c)(3)— (i)  Not 
taxable  expenditure;  conditions.  A  grant 
to  a  public  charity  (as  defined  in 
paragraph  (a)(6)(i)  of  this  section)  that 
thereafter  ceases  to  be  an  organization 
described  in  section  501(c)(3)  by  reason 
of  its  attempts  to  influence  legislation  is 
not  a  taxable  expenditure  if — 

(A)  The  grant  meets  the  requirements 
of  paragraph  (a)(6)  of  this  section, 

(B)  The  grant  is  made  before  notice  of 
the  grantee  organization's  loss  of  tax 
exemption  is  given  to  the  public, 

(C)  At  the  time  the  grant  is  made,  no 
foundation  manager  (as  defined  in 
section  4946(b)(1))  of  the  grantor  private 
foundation  knows  (or  in  the  case  of  the 
taxes  imposed  by  section  4945  (a)(1)  and 
(b)(1).  has  reason  to  know)  that  the 
grantee  organization's  ruling  or 
determination  letter  has  been  or  will  be 
revoked,  or  is  aware  of  the  activities 
which  would  provide  the  basis  for  the 
revocation,  and 

(D)  No  disqualified  person  with 
respect  to  the  private  foundation,  during 
the  grantee's  taxable  year  in  which  the 
grant  is  made,  or  the  preceding  or 
succeeding  taxable  year,  controls,  in 
whole  or  in  part,  the  grantee 
organization's  attempts  to  influence 
legislation. 

(ii)  Examples.  The  provisions  of 
paragraphs  (a)(6)  and  {a)(7)  of  this 


section  are  illustrated  by  the  following 
examples:  | 

Example  (1).  W,  a  private  foundation, 
makes  a  general  purpose  grant  to  Z,  a  public 
charity  described  in  section  509(a)(1).  As  an 
insubstantial  portion  of  its  activities,  Z  makes 
some  attempts  to  influence  the  State 
legislature  with  rqgard  to  changes  in  the 
mental  health  laws.  The  amount  of  Z"8 
nonlobbying  expenditures  for  the  taxable 
year  prior  to  the  yant,  as  well  as  the  amount 
budgeted  for  those  expenditures  for  the 
taxable  year  of  the  grant,  far  exceed  the 
amount  of  Ws  general  purpose  grant.  The 
use  of  the  grant  is  not  earmarked  by  W  to  be 
used  in  a  manner  which  would  violate 
section  4945(d)(1).  In  addition,  there  is  no  oral 
or  written  agreement  whereby  W  may 
influence  the  choice  by  Z  of  the  activity  or 
recipient  to  which  the  grant  is  to  be  devoted. 
Even  if  the  grant  is  subsequently  devoted  by 
Z  to  its  legislative  activities  the  grant  by  W  is 
not  a  taxable  expenditure  under  section 
4945(d). 

Example  [2j.  X.  a  private  foundation, 
makes  a  specific  project  grant  to  Y  University 
for  the  purpose  of  conducting  research  on  the 
potential  environmental  effects  of  certain 
pesticides.  X  does  not  earmark  the  grant  for 
any  purpose  which  would  violate  section 
4945(d)(1)  and  there  is  no  oral  or  vio-itten 
agreement  or  understanding  whereby  X  may 
cause  Y  to  engage  in  any  activity  described  in 
section  4945(d)  (1),  (2).  or  (5),  or  to  select  any 
recipient  to  which  the  grant  may  be  devoted. 
Further.  A"  determines  that  Vs  budget  for  the 
project  is  reasonable  and  does  not  contain 
any  amount  for  attempts  to  influence 
legislation.  Y  uses  most  of  the  funds  for  the 
research  project:  however,  on  its  own 
volition,  >' expends  a  portion  of  the  grant 
funds  to  send  a  representative  to  testify  at 
Congressional  hearings  on  a  specific  bill 
proposing  certain  pesticide  control  measures. 
The  portion  of  the  grant  funds  expended  with 
respect  to  the  Congressional  hearings  is  not 
treated  as  a  taxable  expenditure  by  A' under 
section  4945(d)(1). 

Example  (3).  M,  a  private  foundation, 
makes  a  specific  project  grant  of  $150,000  to 
P,  a  public  charity  described  in  section 
509(a)(1).  In  requeiting  the  grant  from  M,  P 
stated  that  the  total  budgeted  cost  of  the 
project  is  $200,000,  and  that  of  this  amount 
$20,000  is  allocated  to  attempts  to  influence 
legislation  related  to  the  project.  In  making 
the  grant.  M  did  net  earmark  any  of  the  funds 
from  the  grant  to  be  used  for  attempts  to 
influence  legislation.  Af  s  grant  of  $150,000  to 
P  will  not  constitute  a  taxable  expenditure 
under  section  4943(d)(1)  because  M  did  not 
earmark  any  of  the  funds  for  attempts  to 
influence  legislation  and  because  the  amount 
of  its  grant  {$150,000)  does  not  exceed  the 
amount  allocated  to  specific  project  activities 
that  are  not  attempts  to  influence  legislation 
($200,000  -  $20,000=  $180,000). 

Example  (4).  Assume  the  same  facts  as  in 
example  (3),  except  that  Af  s  grant  letter  to  P 
provides  that  M  hts  the  right  to  renegotiate 
the  terms  of  the  grant  if  there  is  a  substantial 
deviation  from  those  terms.  This  additional 
fact  does  not  make  Afs  grant  a  taxable 
expenditure  under  section  4945(d)(1). 

Example  (5).  Assume  the  same  facts  as  in 
example  (3),  except  that  M  made  a  specific 


project  grant  of  $200,000  to  P.  Part  of  Af  s 
grant  of  $200,000  will  oonstitute  a  taxable 
expenditure  under  section  4945(d)(1).  The 
amount  of  the  grant  ($200,000)  exceeds  by 
$20,000  the  amount  P  allocated  to  specific 
project  activities  that  are  not  attempts  to 
influence  legislation  ($180,000).  M  has  made  a 
taxable  expenditure  of  $20,000. 

Example  (6).  Assume  the  same  facts  as 
example  (3).  except  that  M  made  a  specific 
project  grant  of  $180,000,  and  received  from  P 
an  enforceable  commitment  that  grant  funds 
would  not  be  used  in  ooimection  with 
attempts  to  influence  legislation.  Af  s  grant  is 
not  a  taxable  expenditure  under  section 
4945(d)(1). 

Example  (7).  Assume  the  same  facts  as  in 
example  (3)  except  that  Af  directed  P  to  hire 
A.  an  individual,  to  expend  $20,000  from  the 
grant  to  engage  in  direct  lobbying  (within  the 
meaning  of  S  56.4911-2(b))  and  grass  roots 
lobbying  (within  the  meaning  of  S  56.4911- 
2(c)).  /'does  not  expend  any  other  grant 
funds  for  lobbying  activities.  The  $20,000  that 
is  earmarked  for  direct  lobbying  and  grass 
roots  lobbying  is  a  taxable  expenditure  under 
section  4945(d)(1). 

Example  (8).  R,  a  public  charity  described 
in  section  509(a)(1),  requested  N,  a  private 
foundation,  to  make  a  general  purpose  grant 
to  it  to  aid  R  in  carrying  out  its  exempt 
purpose.  In  making  thia  request,  R  notified  N 
that  it  had  elected  the  expenditure  test  under 
section  501(h)  and  that  it  expected  to  attempt 
to  influence  legislation  in  areas  related  to  its 
exempt  purpose.  Since  its  formation,  R 
generally  has  had  exempt  purpose 
expenditures  (as  defined  in  S  56.4911-4)  in 
excess  of  $7,000,000  in  each  of  its  taxable 
years,  and  has  budgeted  in  excess  of 
$7,000,000  of  exempt  porpose  expenditures 
for  the  year  of  the  grant.  A^made  a  grant  of 
$200,000  to  R.  N  did  not  earmark  the  funds  for 
R's  attempts  to  influence  legislation.  The 
general  purpose  grant  by  Wdoes  not 
constitute  a  taxable  expenditure  under 
section  4945(d)(1). 

Example  (9).  Assume  the  same  facts  as  in 
example  (8),  except  that  Af  learns  that  R  has 
had  excess  lobbying  expenditures  (within  the 
meaning  of  §  56.4911-l(b))  in  some  prior 
years.  A^  also  learns  that  in  no  year  has  fl's 
lobbying  or  grass  roots  expenditures  (within 
the  meaning  of  §  56.4911-2  (a)  and  (c)) 
exceeded  the  corresponding  ceiling  amount 
(within  the  meaning  of  {  1.501(h}-3(c)  (3)  and 
(6)).  N  then  makes  the  grant  to  R.  After 
receiving  the  grant,  R  spends  a  large  portion 
of  its  funds  on  influencing  legislation  and,  as 
a  consequence,  is  denied  exemption  from 
tax. .as  an  organization  described  in  section 
501(c)(3),  under  section  501(h)  and  S  1.501(h)- 
3.  No  disqualified  person  with  respect  to  N 
controlled,  in  whole  or  in  part,  R's  attempts 
to  influence  legislation.  The  general  purpose 
grant  will  not  constitute  a  taxable 
expenditure  under  section  4945(d)(1). 
***** 

(d)  Exceptions — (t)  Nonpartisans 
analysis,  study,  or  rtsearch.  *  *  * 

(iv)  Making  available  results  cf 
analysis,  study,  or  research.  *  *  *  For 
purposes  of  this  paragraph  (d)(l)(iv), 
such  presentations  may  not  be  limited 
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to.  be  directed  toward,  or  otherwise 
favor  in  any  manner,  persons  who  are 
interested  solely  in  one  side  of  a 
particular  issue. 

Par.  18.  Title  28  is  revised  by  adding  a 
new  Part  56  to  read  as  follows: 

PART  56— PUBUC  CHARITY  EXCISE 
TAXES 

56.4911-1    Tax  on  excess  lobbying 

expenditures. 
56.4911-2    Lobbying  expenditures, 

expenditures  for  direct  lobbying,  and 

grass  roots  expenditures. 
56.4911-3    Activities  not  attempts  to 

influence  legislation. 
56.4911-4    Exempt  purpose  expenditures. 
56.4911-5    Communications  with  members. 
56.4911-6    Records  of  lobbying  and  grass 

roots  expenditures. 
56.4911-7    Affiliated  group  of  organizations. 
56.4911-8    Excess  lobbying  expenditures  of 

affiliated  group. 
56.4911-9    Application  of  section  501  (h)  to 

affiliated  group  of  organizations. 
56.4911-10    Members  of  a  limited  affiliated 

group  of  oi^anizations. 
56.6001-1    Notice  or  regulations  requiring 

records,  statements,  and  special  returns. 
56.6011-1    General  requirement  of  return, 

statement  or  list. 
Authority:  28  U.S.C.  7805.  Sec.  58.4911-7 
also  issued  under  28  U.S.C.  4911(f)(3). 

S  56,491 1-1    Tax  on  axeaM  lobbyfng 
•xpandtturea. 

(a)  In  general.  Section  4911(a)  imposes 
an  excise  tax  of  25  percent  on  the  excess 
lobbying  expenditures  (as  defined  in 
paragraph  (b)  of  this  section)  for  a 
taxable  year  of  an  organization  for 
which  the  expenditure  test  election 
under  section  S01(h)  is  in  effect.  The 
limit  on  expenditures  for  influencing 
legislation  on  which  no  tax  is  due  from 
an  organization  for  a  taxable  year  is  the 
lobbjring  nontaxable  amount,  or.  on 
expenditures  for  influencing  legislation 
through  grass  roots  lobbying,  the  grass 
roots  nontaxable  amount  (see  paragraph 
(c)  of  this  section).  For  rules  concerning 
the  application  to  the  members  of  an 
affiliated  group  of  organizations  (as 
defined  in  {  56.4911-7(e))  of  the  excise 
tax  imposed  by  section  49H(a).  see 

S  56.4911-8. 

(b)  Excess  lobbying  expenditures.  For 
any  taxable  year  for  which  the 
expenditure  test  election  under  section 
501(h)  is  in  effect  the  amount  of  an 
organization's  excess  lobbying 
expenditures  is  the  greater  of — 

(1)  The  amount  by  which  the 
organization's  lobbying  expenditures 
(within  the  meaning  of  S  56.4911-2(a)) 
exceed  the  organization's  lobbying 
nontaxable  amount,  or 

(2)  The  amount  by  which  the 
organization's  grass  roots  expenditures 


(within  the  meaning  of  |  56.4911-2(c)) 
exceed  the  organization's  ^ass  roots 
nontaxable  amount. 

(c)  Nontaxable  amounts — (1) 
Lobbying  nontaxable  amount.  Under 
section  4911(c)(2),  the  lobbying 
nontaxable  amount  for  any  taxable  year 
for  which  the  expenditure  test  election 
is  in  effect  is  the  lesser  of— 

(i)  $1,000,000.  or 

(ii)  To  the  extent  of  the  organization's 
exempt  purpose  expenditures  (within 
the  meaning  of  S  56.4911-4)  for  that 
year,  the  sum  of  20  percent  of  the  first 
$500,000  of  such  expenditures,  plus  15 
percent  of  the  second  $50aOOO  of  such 
expenditures,  plus  10  percent  of  the 
third  $500,000  of  such  expenditures,  plus 
5  percent  of  the  remainder  of  such 
expenditures. 

(2)  Grass  roots  nontaxable  amount. 
Under  section  4911(c)(4),  an 
organization's  grass  roots  nontaxable 
amount  for  any  taxable  year  is  25 
percent  of  its  lobbying  nontaxable 
amount  for  that  year. 

(d)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  examples 
in  9  1.501(h)-3. 

(e)  Effective  date.  The  provisions  of 
§§  56.4911-1  through  56.4911-10  are 
effective  for  taxable  years  beginning 
after  December  31, 1976. 

§56^11-2    Lobbying  axprndttufM. 
•xpandHuraa  for  diraet  lobbying,  and  grass 
roots  txpandtturaa. 

(a)  Lobbying  expenditures.  An 
organization's  lobbying  expenditures  for 
a  taxable  year  for  which  the  expenditure 
test  election  under  section  501(h)  is  in 
effect  are  the  sum  of  its  expenditures  for 
direct  lobbying  (as  defined  in  paragraph 
(b)  of  this  section)  for  the  year  and  its 
grass  roots  expenditures  (as  defined  in 
paragraph  (c)  of  this  section)  for  the 
year.  In  determining  an  organization's 
lobbying  expenditures,  no  expenditure 
shall  be  counted  twice. 

(b)  Expenditures  for  direct  lobbying 
defined--{\]  Expenditures.  An 
expenditure  for  direct  lobbjdng  is  any 
amount  paid  or  incurred  for,  or  in 
connection  with,  direct  lobbying,  or  any 
amount  treated  as  an  expenditure  for 
direct  lobbying  under  paragraph  (d)  or 
(e)  of  this  section  or  under  S  56.4911-5, 
or  any  amount  included  as  an 
expenditure  for  direct  lobbying  under 

8  56.4911-10(d)(2).  Expenditures  for 
direct  lobbying  include  amounts  paid  or 
incurred  as  current  or  deferred 
compensation  for  an  employee's 
services  in  connection  with  direct 
lobbying,  and  the  allocable  portion  of 
administrative,  overhead,  and  other 
general  expenditures  attributable  to 
direct  lobbying. 


(2)  Direct  lobbying  communication 
defined.  A  communication  is  an  attempt 
to  influence  legislation  through  direct 
lobbying  if  the  communication — 

(i)  Pertains  to  legislation  being 
considered  by  a  legislative  body,  or 
seeks  or  opposes  legislation, 

(ii)  Reflects  a  view  with  respect  to  the 
desirability  of  the  legislation  (for  this 
purpose,  a  communication  that  pertains 
to  legislation  but  expresses  no  explicit 
view  on  the  legislation  shall  be  deemed 
to  reflect  a  view  on  legislation  if  the 
communication  is  selectively 
disseminated  to  persons  reasonably 
expected  to  share  a  common  view  of  the 
legislation),  and 

(iii)  Is  either^ 

(A)  With  a  member  or  employee  of  a 
legislative  body,  or 

(B)  With  a  government  official  or 
employee  (other  than  a  member  or 
employee  of  a  legislative  body)  who 
may  participate  in  the  formulation  of 
legislation,  but  only  if  the  principal 
purpose  of  the  communication  is  to 
influence  legislation. 

(3)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  (1).  Z'  is  an  organization  for  which 
the  expenditure  test  election  under  section 
501(h)  is  in  effect  Pt  employee.  A,  is 
assigned  to  approach  members  of  Congress  to 
gain  their  support  for  a  pending  bill.  A  spends 
several  weeks  researching  the  issue  and 
contacting  P»  directors  to  clarify  Pt  position 
on  the  bill.  P  then  prints  a  position  letter  that 
is  distributed  to  members  of  Congress. 
Additionally,  A  personally  contacts  several 
members  of  Congress  or  their  staffs  to  seek 
support  for  Pa  position  on  the  bill.  Amounts 
paid  or  incurred  for,  or  in  connection  with, 
/I's  research.  A'»  discussions  with  Ps 
directors,  the  position  letter,  and  A'a 
Congressional  contacts  are  expenditives  for 
direct  lobbying. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  after  i4  completes 
the  research  on  the  issur,  it  is  decided  by  Ps 
directors  that  P  will  neither  support  nor 
oppose  the  bill.  Under  these  circumstances,  A 
has  not  engaged  in  any  direct  lobbying. 
Accordingly,  Pt  expenditures  inciured  for,  or 
in  connection  with,  A't  research  are  not 
expenditures  for  direct  lobbying. 

(c)  Grass  roots  expenditures — (1) 
Defined.  A  grass  roots  expenditure  is 
any  amount  paid  or  incurred  for,  or  in 
connection  with,  grass  roots  lobbying,  or 
any  amount  treated  as  a  grass  roots 
expenditure  under  paragraphs  (d)  or  (e) 
of  this  section  or  under  S  56.4911-5  or 
any  amount  included  as  a  grass  roots 
expenditure  under  S  56.4911-10(d)(3). 
Grass  roots  expenditures  include 
amounts  paid  or  incurred  as  current  or 
deferred  compensation  for  an 
employee's  services  in  coimection  with 
grass  roots  lobbying,  and  the  allocable 
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portion  of  administrative,  overhead,  and 
other  general  expenditures  attributable 
to  grass  roots  lobbying.  "Grass  roots 
lobbying"  means  an  attempt  to  influence 
the  general  public  or  any  segment 
thereof,  with  respect  to  any  legislation. 
A  communication  shall  be  considered  an 
attempt  to  influence  the  general  public, 
or  a  segment  thereof,  with  respect  to 
legislation  if  the  communication — 

(i)  Pertains  to  legislation  being 
considered  by  a  legislative  body,  or 
seeks  or  opposes  legislation. 

(ii)  Reflects  a  view  with  respect  to  the 
desirability  of  the  legislation  (for  this 
purpose,  a  communication  that  pertains 
to  legislation  but  expresses  no  explicit 
view  on  the  legislation  shall  be  deemed 
to  reflect  a  view  on  legislation  if  the 
communication  is  selectively 
disseminated  to  persons  reasonably 
expected  to  share  a  common  view  of  the 
legislation],  and 

(iii)  Is  communicated  in  a  form  and 
distributed  in  a  manner  so  as  to  reach 
individuals  as  members  of  the  general 
public,  that  is,  as  voters  or  constituents, 
as  opposed  to  a  communication 
designed  for  academic,  scientiflc,  or 
similar  purposes.  A  communication  may 
meet  this  test  even  if  it  reaches  the 
public  only  indirectly,  as  in  a  news 
release  submitted  to  the  media. 
If  any  part  of  an  advertisement 
constitutes  grass  roots  lobbying,  the 
entire  amount  expended  for.  or  in 
connection  with,  the  advertisement 
constitutes  a  grass  roots  expenditure. 

(2)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  (1).  L,  an  organization  for  which 
the  expenditure  test  under  section  501(h)  is  in 
effect,  places  in  local  newspapers  in  State  W 
an  advertisement  that  asserts  that  lack  of 
new  capital  is  hurting  the  state's  economy. 
The  advertisement  recommends  that 
residents  either  invest  more  in  local 
businesses  or  increase  their  savings  so  that 
funds  will  be  available  to  others  interested  in 
making  investments.  Although  the 
advertisement  expresses  a  view  with  respect 
to  a  general  problem  that  might  receive 
legislative  attention  and  is  distributed  in  a 
manner  so  as  to  reach  and  influence  many 
individuals,  it  does  not  constitute  an  attempt 
to  influence  the  pubUc  with  respect  to 
legislation  because  it  pertains  to  private 
conduct  rather  than  legislation. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1).  except  that  the  advertisement, 
although  not  expressly  calling  for  legislative 
action,  also  asserts  that  particular  kinds  of 
state  tax  incentives  (which  could  not  be 
implemented  without  legislation)  would 
substantially  increase  capital  formation. 
Thus,  the  advertisement  is  seeking  action  by 
the  legislature  and,  at  least  in  part,  is 
addressed  to  individuals  as  voters  or 
constituents  rather  than  as  potential 


investors.  The  advertisement  reflects  a  view 
with  respect  to  the  desirability  of  the 
legislation.  The  advertisement  constitutes  an 
attempt  to  influence  the  public  with  respect 
to  legislation,  and  the  entire  amount 
expended  for,  or  in  connection  with,  the 
advertisement  is  a  grass  roots  expenditure. 

Example  (3).  There  is  pending  in  the 
legislature  of  State  X  a  proposal  to  amend 
certain  laws  concerning  voting  in  state 
elections.  As  a  public  service,  M,  an 
organization  in  State  X  for  which  the 
expenditure  test  election  is  in  effect  places  in 
local  newspapers  of  general  circulation  an 
advertisement  that  explains  both  the  current 
voting  laws  and  the  proposed  amendments. 
The  advertisement  takes  no  position  on  the 
merits  of  the  proposal.  Under  these 
circumstances,  the  advertisement  does  not 
reflect  a  view  with  respect  to  the  desirability 
of  the  proposal  and  does  not  constitute  an 
attempt  to  influence  the  general  public  with 
respect  to  the  proposal. 

Example  (4).  The  legislature  of  State  Y  is 
considering  a  proposal  to  prohibit  hunting  on 
land  owned  by  the  State.  N,  an  organization 
for  which  the  expenditure  test  election  is  in 
effect,  prepares  a  pamphlet  that  analyzes  the 
proposal  in  detail  bat  expresses  no  view  on 
its  merits.  N  arranges  for  distribution  of  the 
pamphlet  to  groups  In  State  Y  (with  which  it 
is  not  affiliated)  that  are  opposed  to  hunting. 
The  pamphlet  pertains  to  legislation,  and  is 
deemed  to  reflect  a  view  with  respect  to  the 
desirability  of  the  legislation  by  reason  of  its 
selective  distribution  to  an  audience 
reasonably  expected  to  support  the 
prohibition  on  hunting.  The  information  is 
communicated  in  a  form  and  distributed  in  a 
manner  so  as  to  reach  individuals  as  voters 
or  constituents.  Expenditures  for,  or  in 
connection  with,  the  preparation  and 
distribution  of  the  pamphlet  are  grass  roots 
expenditures. 

Example  (5).  The  legislature  in  State  Z  is 
considering  a  proposal  to  require 
pharmaceutical  firnw  to  test  the  safety  of 
their  products  through  certain  laboratory 
procedures.  P  an  organization  in  State  Z  for 
which  the  expenditure  test  is  in  effect, 
prepares  a  detailed  report  on  the  usefulness 
of  the  tests  that  would  be  required  under  the 
proposal.  The  report  concludes  that  the  tests 
specified  in  the  proposal  are  poorly  designed. 
P  distributes  copies  of  the  report  to  university 
professors  in  the  field  of  health  science 
without  suggesting  tfiat  the  recipients  make 
any  attempt  to  influence  the  public  with 
respect  to  the  proposal.  Although  the  report 
pertains  to  legislation  and  implies  that  the 
legislative  proposal  under  consideration 
should  not  be  enacted,  the  limited 
distribution  of  the  report  indicates  that  copies 
were  furnished  to  the  recipients  as  scholars 
in  the  field  rather  than  as  members  of  the 
general  public,  that  is,  as  voters  or 
constituents.  The  expenditures  for  the  report, 
therefore,  are  not  grass  roots  expenditures. 

Example  (6).  Assume  the  same  facts  as  in 
example  (5),  except  that  P  also  prepares  a 
leaflet  summarizing  the  report  and  distributes 
both  the  report  and  the  leaflet  only  to 
academics  in  the  field  of  health  science  who 
are  known  to  oppose  the  legislation.  The 
academics  publicize  their  position  by  using 
the  leaflets  provided  by  P.  S.  an  organization 


described  in  section  S01(c](4),  of  which  the 
academics  are  members,  also  publicizes  its 
opposition  to  the  legislation  using  the  leaflets 
provided  by  P.  All  amounts  expended  by  P  in 
connection  with  the  report  and  the  leaflets 
are  grass  roots  expenditures  since  they  were 
not  communications  designed  for  academic, 
scientific,  or  similar  purposes. 

Example  (7).  Q,  an  organization  for  which 
the  expenditure  test  is  in  effect,  pays  for  the 
radio  broadcast  of  an  advertisement  that 
refers  to  a  current  controversy  involving 
legislation  and  urges  citizens  to  "become 
involved."  The  advertisement  does  not 
discuss  the  merits  of  any  legislative  proposal 
but  it  does  offer  a  free  booklet  which 
analyzes  and  takes  positions  on  various 
legislative  proposals  relating  to  the 
controversy.  All  expenditures  for,  or  in 
connection  with,  the  advertisement  and  the 
booklet  are  grass  roots  expenditures  because 
together  they  constitute  an  attempt  by  Q  to 
influence  the  public  with  respect  to 
legislation. 

Example  (8).  R,  an  organization  for  which 
the  expenditure  test  is  in  effect,  makes  the 
services  of  B,  one  of  its  paid  executives, 
available  to  S,  an  organiKation  described  in 
section  501(c)(4)  of  the  Code.  B  works  for 
several  weeks  to  assist  5  in  developing 
materials  designed  to  influence  public 
opinion  on  legislation.  In  performing  this 
work,  B  uses  office  space  and  clerical 
assistance  provided  by  R.  R  pays  full  salary 
and  benefits  to  B  during  this  period  and 
receives  no  reimbursement  from  S  for  these 
payments  or  for  the  other  facilities  and 
assistance  provided.  All  expenditures  of  A 
including  allocable  offict  expenses,  that  are 
attributable  to  this  assignment  are  grass  roots 
expenditures  because  B  was  engaged  in  an 
attempt  to  influence  the  pubUc  on  legislation. 

(d)  Mixed  purpose  oxpenditures — (1) 
In  general.  Except  as  provided  in 
paragraphs  (c)(1),  (d)(2),  and  (d)(3)  of 
this  section,  in  the  case  of  a  mixed 
purpose  expenditure,  a  reasonable 
allocation,  based  on  all  the  facts  and 
circimistances,  must  be  made  between 
the  portion  of  the  expenditure  incurred 
for  lobbying  purposes  and  the  portion 
incurred  for  charitable  or  fundraising 
purposes.  For  example,  if  a  pamphlet 
has  three  articles  of  equal  length,  one  of 
which  constitutes  an  attempt  to 
influence  the  general  public  with  respect 
to  legislation,  ano  two  of  which  relate  to 
charitable,  nonlobbying  purposes,  the 
cost  of  printing  and  mailing  will  be 
considered  allocated  reasonably  if  one- 
third  of  this  cost  is  treated  as  a  grass 
roots  expenditure.  Sea  9  56.4911-5  for 
rules  with  respect  to  certain 
communications  with  members. 

(2)  Grass  roots  expenditures  and 
fundraising.  If  an  expenditure  (to  which 
§  56.4911-5  does  not  apply)  is  made  for 
both  grass  roots  lobbying  purposes  and 
fundraising  purposes,  the  entire 
expenditure  will  be  treated  as  a  grass 
roots  lobbying  expenditure.  For 
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purposes  of  the  preceding  sentence,  an 
expenditure  for  fundraising  literature  is 
not  mad6  for  grass  roots  purposes  if  the 
fundraising  literature  merely  mentions 
that  the  organization  engages  in 
attempts  to  influence  legislation  only  to 
the  extent  consistent  with  section 
501(c)(3)  status. 

(3)  Mixed  lobbying.  If  an  expenditure 
(to  which  S  56.4911-5  does  not  apply)  is 
made  for  both  direct  lobbying  and  grass 
roots  lobbying  purposes,  the  expenditure 
will  be  treated  as  a  grass  roots 
expenditure  except  to  the  extent  that  the 
organization  demonstrates  that  the 
expenditure  was  incurred  solely  for 
direct  lobbying  purposes. 

(e)  Certain  transfers  treated  as 
lobbying  expenditures—  (1)  Transfer 
earmarked  for  grass  roots  purposes.  A 
transfer  is  a  grass  roots  expenditure  to 
the  extent  that  it  is  earmarked  (as 
defined  in  §  56.4911-4(0(4))  for  grass 
roots  lobbying  purposes  and  is  not 
described  in  S  56.4911-4(e). 

(2)  Transfer  earmarked  for  direct  and 
grass  roots  lobbying.  A  transfer  that  is 
earmarked  for  direct  lobbying  purposes 
or  for  direct  lobbying  and  grass  roots 
lobbying  purposes  is  treated  as  a  grass 
roots  expenditure  in  full  except  to  the 
extent  the  transferor  demonstrates  that 
the  amounts  transferred  were  expended 
for  direct  lobbying  purposes.  This 
paragraph  {e)(2)  shall  not  apply  to  any 
expenditure  described  in  §  56.4911-4(e). 

(3)  Certain  transfers  to  organizations 
that  lobby.  A  transfer  that  is  neither  a 
controlled  grant  (as  defined  in  {  56.4911- 
4(f)(3))  nor  an  expenditure  described  is 

S  56.4911-4(e)  and  that  is  made  to  an 
organization  not  described  in  section 
501(c)(3)  that  engages  in  attempts  to 
influence  legislation  is  treated  as  a  grass 
roots  expenditure  to  the  extent  of  the 
lesser  of  the  amount  of  the  transfer  or 
the  transferee's  expenditures  for  grass 
roots  lobbying.  If  the  amount  of  the 
transfer  exceeds  the  transferee's 
expenditures  for  grass  roots  lobbying, 
the  excess  will  be  treated  as  an 
expenditure  for  direct  lobbying  to  the 
extent  of  the  transferee's  expenditures 
for  direct  lobbying.  In  applying  the 
preceding  two  sentences,  the 
expenditures  of  the  transferee  will  be 
determined  as  if  the  regulations  under 
section  4911  applied  to  the  transferee. 

(f)  Definitions.  For  purposes  of  section 
4911  and  the  regulations  thereunder— 

(1)  Legislation.  The  term  "legislation" 
includes  action  by  the  Congress,  any 
state  legislature,  any  local  council,  or 
similar  legislative  body,  or  by  the  public 
in  a  referendum,  initiative, 
constitutional  amendment,  or  similar 
procedure.  The  term  "legislation" 
includes  a  proposed  treaty  required  to 
be  sulnnitted  by  the  President  to  the 


Senate  for  its  advice  and  consent  from 
the  time  the  President's  representative 
begins  to  negotiate  its  position  with  the 
prospective  parties  to  the  proposed 
treaty. 

(2)  Action.  The  term  "action"  is 
limited  to  the  introduction,  amendment, 
enactment,  defeat  or  repeal  of  Acts, 
bills,  resolutions,  or  similar  items. 

(3)  Legislative  body.  The  term 
"legislative  body"  does  not  include 
executive,  judicial,  or  administrative 
bodies. 

(4)  Administrative  bodies.  The  term 
"administrative  bodies"  includes  school 
boards,  housing  authorities,  sewer  and 
water  districts,  zoning  boards,  and  other 
similar  Federal,  State,  or  local  special 
purpose  bodies,  whether  elective  or 
appointive. 

S  56.491 1-3    ActivttiM  not  attempts  to 
Influenc*  legislation. 

(a)  In  general.  This  section  describes 
activities  that  are  not  attempts  to 
influence  legislation  for  purposes  of 
section  4911.  Accordingly,  expenditures 
for,  or  in  connection  with,  activities 
described  in  this  section  are  not 
lobbying  expenditures  under  S  56.4911- 
2. 

(b)  Nonpartisan  analysis,  study  or 
research.  Under  section  4911(d)(2)(A). 
"influencing  legislation"  does  not 
include  making  available  the  results  of 
nonpartisan  analysis,  study,  or  research. 
For  guidance  in  determining  whether  an 
amount  is  paid  or  incurred  for,  or  in 
connection  with,  making  available  the 
results  of  nonpartisan  analysis,  study,  or 
research  see  S  53.4945-2(d){l). 

(c)  Technical  advice  or  assistance. 
Under  section  4911(d)(2)(B),  "influencing 
legislation"  does  not  include  providing 
technical  advice  or  assistance  to  a 
governmental  body,  a  governmental 
committee,  or  a  subdivision  of  either  in 
response  to  a  written  request  by  the 
body,  committee,  or  subdivision.  For 
guidance  in  determining  whether  an 
amount  is  paid  or  incurred  for,  or  in 
connection  with,  providing  technical 
advice  or  assistance,  see  S  53.4945- 
2(d)(2). 

(d)  Self-defense— {1)  In  general.  Under 
section  4911(d)(2)(C).  "influencing 
legislation"  does  not  include  an 
appearance  before  or  communication 
with  any  legislative  body  with  respect  to 
a  possible  action  by  the  body  that  might 
affect  the  existence  of  the  organization, 
its  powers  and  duties,  its  tax-exempt 
status,  or  the  deductibility  of 
contributions  to  the  organization.  For 
guidance  in  determining  whether  an 
amoimt  is  paid  or  incurred  for,  or  in 
connection  with,  these  communications 
or  appearances,  see  S  53.4945-2(d)(3). 
See  also,  paragraphs  (d)(2).  (d)(3).  and 


(d)(4)  of  this  section  concerning 
appearances  on  behalf  of  other 
organizations. 

(2)  Affiliated  group  of  organizations. 
For  an  organization  that  is  a  member  of 
an  affiliated  group  of  oi>ganizations 
(within  the  meaning  of  {  56.4911-7(e)). 
"influencing  legislation"  does  not 
include  appearances  before,  or 
communications  with,  a  legislative  body 
with  respect  to  a  possible  action  by  the 
body  that  might  affect  the  existence  of 
any  other  member  of  the  group,  its 
powers  and  duties,  its  tax-exempt 
status,  or  the  deductibiUty  of 
contributions  to  it. 

(3)  Activities  on  behalf  of  member 
organizations.  For  an  organization  that 
has  a  membership  consisting  solely  of 
other  organizations  that  are  described  in 
section  501(c)(3),  "influencing 
legislation"  does  not  include 
appearances  before,  or  communications 
with,  any  legislative  body  with  respect 
to  a  possible  action  by  the  body  which 
might  affect  the  existence  of  one  or  more 
of  the  member  organizations,  their 
powers,  duties,  or  tax-exempt  status,  or 
the  deductibility  of  contributions  to  one 
or  more  of  the  member  organizations. 

(4)  Limited  affiliated  group  of 
organizations.  ¥m  an  organization  that 
is  a  member  of  a  limited  affiliated  group 
of  organizations  under  {  56.4911-10, 
"influencing  legislation"  does  not 
include  appearances  before,  or 
communications  with,  the  Congress  of 
the  United  States  with  respect  to  a 
possible  action  by  the  Congress  that 
might  affect  the  existence  of  any 
membw  of  the  limited  affiliated  group, 
its  powers  and  duties,  tax-exempt 
status,  or  the  deductibility  of 
contributions  to  it. 

S  56.491 1-4    Exempt  purpose 
expendttufM. 

(a)  Application.  This  section  provides 
rules  under  section  4911(e]  for 
determining  an  organization's  "exempt 
purpose  expenditures"  for  a  taxable 
year  for  purposes  of  section  4911(c)(2) 
and  5  56.4911-l(c)(2).  which  define  an 
organizaticHi's  lobbying  nontaxable 
amount  by  reference  to  its  exempt 
purpose  expenditm«s.  In  determining  an 
organization's  exempt  purpose 
expenditures,  no  expenditiu«  shall  be 
counted  twice  by  an  organization. 

(b)  Included  expenditures.  Amoimts 
paid  or  incurred  by  an  organization  that 
are  exempt  piupose  expenditures 
include — 

(1)  Amounts  paid  or  incurred  to 
accomplish  a  purpose  enumerated  in 
section  170(c)(2)(B),  including  (but  not 
limited  to)  the  amount  of  any  transfer 
made  by  the  organization  (other  than  a 
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transfer  dcacrHwd  m  paragraph  (e)  of 
this  sectioa)  to  wnofher  orgamzatiaii  to 
accompUsh  the  transferor's  exempt 
purposeSk  and  including  amounts 
expended  by  an  oiganizatiiHi  out  of 
transfers  {odier  than  a  transfer 
described  ia  paragraph  (e]  of  thi* 
section)  for  whkh  the  organization  is 
the  transferee, 

(2)  Amounts  paid  or  incurred  as 
cuxrent  or  deferred  compensation  for  an 
empIo}ree's  services  in  connection  with 
a  purpose  enumerated  in  section 
170(c)(2)(B). 

(3)  The  allocable  portion  of 
administrative  overhead,  and  other 
general  expenditures  attributable  to  the 
accomplishment  of  a  purpose 
enumerated  in  section  170(c)(2)(B), 

(41  Lobbying  expenditures  (as  defined 
in  5  56.4911-2(a))  whether  or  not  for  a 
purpose  enumerated  in  section 
170(c)(2)(B). 

(5)  Amounts  paid  or  incurred  for,  or  in 
connection  with,  activities  described  in 
§  58.4911-3. 

(6)  Amounts  paid  or  incurred  for,  or  in 
connection  with,  activities  described  in 
S  58.4911-5  that  are  not  lobbying 
expenditures,  and 

(7)  A  reasonable  allowance  for 
exhaustion,  wear  and  tear, 
obsolescence,  or  amortization,  of  assets 
to  the  extent  used  for  one  or  more  of  the 
purposes  described  in  paragraphs  (b)  (1) 
through  (6)  of  this  section,  computed  on 
a  straight-line  basis  (for  this  purpose,  an 
allowance  for  depreciation  will  be 
treated  as  reasonable  if  based  on  a 
useful  hfe  that  would  satisfy  section 
312(k)(3)(A)  as  in  effect  on  January  1, 
1985). 

(c)  Excluded  expenditures. 
Notwithstanding  paragraph  (b)  of  this 
section,  exempt  purpose  expenditures 
do  not  include — 

(1)  Amounts  paid  or  incurred  that  are 
neither  expenditures  to  accomplish  a 
piRpose  enumerated  in  section 
170(c)(2)(B)  nor  lobbying  expenditures 
(as  defined  in  §  56.4911-2(a)), 

(2)  The  amoimt  of  any  transfer 
described  in  paragraph  (e)  of  this 
section. 

(3)  Amounts  paid  to  or  incurred  for  a 
separate  fund  raising  unit  (as  defined  in 
paragraph  (f)(2)  of  this  section)  of  an 
organization  or  of  an  affiliated 
organization  (see  !  56.4911-7(a)), 

(4)  Amounts  paid  to  or  incxirred  for 
any  person  not  an  employee,  or  any 
organization  not  an  afiTiliated 
organization,  if  paid  or  incurred 
primarily  for  fund  raising, 

(5)  Amounts  paid  or  incurred  that  are 
properly  chargeable  to  a  capital 
account,  determined  in  accordance  with 
the  principles  that  apply  under  sections 
312(k)  (1)  and  (3)  (as  in  effect  on  January 


1, 1985),  to  amouBts  paid  or  incurred  in  a 
trade  or  business^ 

(6)  Amounts  paid  or  incurred  for  a  tax 
that  is  not  imposed  in  connection  with 
the  organization's  efforts  to  accomplish 
a  purpose  described  in  section 
170(c)(2)(B),  such  as  the  taxes  imposed 
under  sections  511(a)(1)  and  4911(a),  and 

(7)  Amounts  paid  or  incurred  in 
connection  with  the  production  of 
income,  whether  or  not  described  in 
section  512(a)(1). 

(d)  Certain  transfers  treated  as 
exempt  purpose  expenditures — (1)  An 
organization's  transfer  will  be  treated  as 
an  exempt  purpose  expenditure  under 
paragraph  (b)(1)  of  this  section  if  it  is — 

(i)  Described  in  either  paragraph  (d)(2) 
or  (d)(3)  of  this  section,  and 

(ii)  Not  described  in  paragraph  (e)  of 
this  section. 

(2)  A  transfer  is  described  in  this 
paragraph  (d)(2)  if  it  is  made  to  an 
organization  described  in  section 
501(c)(3)  m  furtherance  of  the 
transferor's  exen^  purposes  and  is  not 
earmarked  for  any  purpose  other  than  a 
purpose  described  in  section 
170(c)(2)(B).  Thus,  a  payment  of  dues  by 
a  local  or  state  organization  to, 
respectively,  a  state  or  national 
organization  that  is  described  in  section 
501(c)(3)  is  considered  an  exempt 
purpose  expenditure  of  the  transferor  to 
the  extent  it  is  not  otherwise  earmarked. 

(3)  A  transfer  is  described  in  this 
paragraph  (d)(3)  If  it  is  a  controlled  grant 
(as  defined  in  paragraph  (f)(3)  of  this 
section),  but  only  to  the  extent  of  the 
amounts  that  are  paid  or  incurred  by  the 
transferee  that  would  be  exempt 
purpose  expenditures  if  paid  or  incurred 
by  the  transferor. 

(e)  Transfers  not  exempt  purpose 
expenditures — (1)  An  organization's 
transfer  is  described  in  this  paragraph 
(e)  if  it  is  described  in  one  of  paragraphs 
{e)(2)  through  (e)(4). 

(2)  A  transfer  is  described  in  this 
paragraph  (e)(2)  if  it  is  made  to  a 
member  of  any  affiliated  group  (as 
defined  in  §  56.49Il-7(e))  of  which  the 
transferor  is  a  member. 

(3)  A  transfer  is  described  in  this 
paragraph  (e)(3)  if  the  Commissioner 
determines  that  the  transfer  artificially 
inflates  the  amount  of  the  transferor's  or 
transferee's  exempt  purpose 
expenditures.  In  general,  the 
Commissioner  will  make  that 
determination  if  a  substantial  purpose  of 
a  transfer  is  to  inflate  those  exempt 
purpose  expenditures.  A  transfer 
described  in  this  paragraph  will  not  be 
considered  an  exempt  purpose 
expenditure  of  tht  transferor,  but  will  be 
an  exempt  purpose  expenditure  of  the 
transferee  to  the  extent  that  the 
transferee  expends  the  transfer  in  the 


active  conduct  of  its  charitable  activities 
or  attempts  to  influence  legislation. 
Standards  similar  to  those  found  in 
S  53.4942(b)-l(b)  may  be  applied  in 
determining  whether  the  transferee  has 
expended  amounts  in  the  "active 
conduct"  of  its  charitable  activities  or 
attempts  to  influence  legislation. 

(4)  A  transfer  is  described  in  this 
paragraph  (e)(4)  if  it  is  not  a  controlled 
grant  and  is  made  to  an  organization  not 
described  in  section  501(c)(3)  that  does 
not  attempt  to  influence  legislation. 

(f)  Definitions — (1)  For  purposes  of 
paragraph  (c)  of  this  section,  "fund 
raising"  includes — 

(i)  Soliciting  dues  or  contributions 
&om  members  of  the  organization,  from 
persons  whose  dues  are  in  arrears,  or 
from  the  general  public, 

(ii)  Soliciting  grants  from  businesses 
or  other  organizations,  including 
organizations  described  in  sectkn 
501(c)(3),  or 

(iii)  Soliciting  grants  from  a 
governmental  unit  referred  to  in  section 
170(c)(1),  or  any  agency  or 
instrumentality  thereof. 

(2)  For  purposes  of  paragraph  (c)  of 
this  section,  a  separate  fund  raising  unit 
of  any  organization  must  consist  of 
either  two  or  more  individuals  a 
substantial  part  of  whose  time  is  spent 
on  fund  raising  for  the  organization,  or 
any  separate  accounting  unit  of  the 
organization  that  is  devoted  to  fund 
raising. 

(3)  For  purposes  of  this  section,  a 
"controlled  grant"  is  a  grant  made  by  an 
eligible  organization  described  in 

§  1.501  (h)-2(b)  to  an  organization  not 
described  in  section  S01(c)(3)  that  meets 
the  following  requirements: 

(i)  The  donor  limits  the  grant  to  a 
specific  project  of  the  recipient  that  is  in 
furtherance  of  the  donor's  exempt 
purposes;  and 

(ii)  The  donor  maintains  records  to 
establish  that  the  great  is  used  in 
furtherance  of  the  donor's  exempt 
purposes. 

(4)  A  transfer,  including  a  grant  or 
payment  of  daes,  is  "sarmaiiced"  for  a 
specific  purpose — 

(i)  To  the  extent  that  the  transferor 
directs  the  transferee  to  add  the  amount 
transferred  to  a  fund  established  to 
accomplish  the  purpose,  or 

(ii)  To  the  extent  of  the  amount 
transferred  or,  if  less,  the  amount  agreed 
upon  to  be  expended  to  accompUsh  the 
purpose,  if  there  exists  an  agreement, 
oral  or  written,  whereby  the  transferor , 
may  cause  the  transferee  to  expend 
amounts  to  accomplish  the  purpose  or 
whereby  the  transferee  agrees  to  expend 
an  amount  to  accompHsh  the  purpose. 
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(g)  Example.  The  provisions  of  this 
section  are  illustrated  by  the  following 
example: 

Example.  Organization  AT  is  an  exempt 
organization  described  in  section  501(c)(3) 
that  is  organized  for  the  purpose  of 
rehabilitating  alcoholics.  X  elected  to  be 
subject  to  the  provisions  of  section  501(h)  in 
1981.  For  1981.  X  had  the  following 
expenditures  that  are  included  in  its  exempt 
purpose  expenditures  to  the  extent  indicated. 
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95&4911-5    Communications  wfth 


(a)  In  general.  For  purposes  of  section 
4911  and  {  56.4911-2,  expenditures  in 
connection  with  certain  communications 
between  an  organization  and  its 
members  are  treated  as  expenditures  for 
direct  lobbying,  as  grass  roots 
expenditures,  or  as  other  than  lobbying 
expenditures  in  accordance  with  this 
section. 

(b)  Communication  directed  only  to 
members;  excepted  communication. 
Expenditures  for,  or  in  connection  with, 
a  communication  that  pertains  to 
legislation  or  proposed  legislation  are 
not  lobbying  expenditures  if  the 
communication  satisfies  the  following 
requirements: 

(1)  The  communication  is  directed 
only  to  members  of  the  organization; 

(2)  The  legislation  or  proposed 
legislation  to  which  the  communication 
relates  is  of  direct  interest  to  the 
organization  and  its  members; 

(3)  The  communication  does  not 
directly  encourage  the  member  to 
engage  in  direct  lobbying  (whether 
individually  or  through  the 
organization);  and 

(4)  The  communication  does  not 
directly  encourage  the  member  to 
engage  in  grass  roots  lobbying,  whether 
individually  or  through  the  organization. 


(c)  Communication  directed  only  to 
members:  expenditures  for  direct 
lobbying.  Expenditures  for,  or  in 
connection  with,  a  communication  that 
reflects  a  view  with  respect  to  the 
desirability  of  legislation  and  that 
satisfies  the  requirements  of 
subparagraphs  (1),  (2),  and  (4)  of 
paragraph  (b)  of  diis  section,  but  does 
not  satisfy  the  requirements  of 
subparagraph  (3)  of  such  paragraph  (b), 
are  treated  as  expenditures  for  direct 
lobbying. 

(d)  Communication  directed  only  to 
members;  grass  roots  expenditures. 
Expenditures  for,  or  in  connection  with, 
a  communication  that  reflects  a  view 
with  respect  to  the  desirability  of 
legislation  and  that  satisfies  die 
requirements  of  subparagraphs  (1)  and 
(2)  of  paragraph  (b)  of  this  sectioa  but 
does  not  satisfy  die  requirements  of 
subparagraph  (4)  of  such  paragraph  (b), 
are  treated  as  grass  roots  expenditures 
(whether  or  not  the  communication 
satisfies  the  requirements  of 
subparagraph  (3)  of  such  paragraph  (b)). 

(e)  Written  communications  directed 
to  members  and  nonmembers — (1)  In 
general.  Expenditures  for,  or  in 
connection  with,  any  written 
communication  that  is  designed 
primarily  for  members  of  an 
organization  (but  not  directed  only  to 
members]  and  that  reflects  a  view  with 
respect  to  the  desirability  of  legislation 
or  proposed  legislation  of  direct  interest 
to  the  organization  and  its  members,  are 
treated  as  expenditures  for  direct 
lobbying  or  grass  roots  expenditures  in 
accordance  with  paragraph  (e)(2)  or 
(e)(3)  of  this  section. 

(2)  Direct  lobbying  encouraged— ii) 
Lobbying  expenditure  amount  If  a 
written  communication  described  in 
paragraph  (e)(1)  of  Uiis  section  directly 
encourages  readers  to  engage 
individually  or  through  the  organization 
in  direct  lobbying  but  does  not 
encourage  them  to  engage  in  grass  roots 
lobbying,  the  cost  of  the  communication 
is  allocated  between  expenditures  for 
direct  lobbying  and  grass  roots 
expenditures  in  accordance  with 
paragraphs  (e)(2)  (ii)  and  (iii)  of  Uiis 
section.  The  portion  of  the  cost  to  be 
allocated  includes  all  costs  of  preparing 
all  the  material  with  respect  to  wWch 
readers  are  urged  to  engage  in  direct 
lobbying  plus  the  mechanical  and 
distribution  costs  attributable  to  the 
lineage  devoted  to  this  material  (see 
§  1.512(a)-l(f)(6)). 

(ii)  Grass  roots  amount.  The  amoimt 
allocable  as  a  grass  roots  expenditure 
for  a  communication  described  in 
paragraph  (e)(1)  of  this  section  is  the 
amount  calculated  in  paragraph  (e](2)(i) 
of  this  section  multiplied  by  the  sum  of 


the  nonmember  subscribers  percentage 
and  the  all  other  distribution  percentage, 
both  as  defined  in  paragraph  (f)(7)  of 
this  section.  Solely  for  purposes  of  the 
allocation  described  in  this  paragraph 
(e)(2)(ii),  the  nonmember  subscribers 
percentage  is  treated  as  zero  unless  it  is 
greater  than  15%  of  total  distribution. 

(iii)  Direct  lobbying  amount.  The 
amount  allocable  as  an  expenditiire  for 
direct  lobbying  for  a  communication 
described  in  paragraph  (e)(1)  of  this 
section  is  the  excess  of  the  amount 
described  in  paragraph  (e)(2)(i)  of  this 
section  over  the  amount  described  in 
paragraph  (e)(2)(ii)  of  Uiis  section. 

(3)  Grass  roots  expenditure  if  grass 
roots  lobbying  encouraged.  The  portion 
of  the  cost  of  a  written  communication 
described  in  paragraph  (e)(1)  of  this 
section  that  constitutes  a  grass  roots 
expenditure  is — 

(i)  If  the  communication  direcdy 
encourages  readers  to  engage 
individually  or  collectively  (whether 
through  the  organization  or  otherwise) 
in  grass  roots  lobbying  (whether  or  not  it 
also  encourages  readers  to  engage  in 
direct  lobbying),  the  grass  roots 
expenditure  includes  all  the  costs  of 
preparing  all  the  material  with  respect 
to  which  readers  are  ui^ged  to  engage  in 
grass  roots  lobbying  plus  the  mechanical 
and  distribution  costs  attributable  to  the 
lineage  devoted  to  this  material  (see 
S  1.512(a)-l(f)(8)):  or 

(ii)  If  the  communication  does  not 
direcdy  encourage  readers  to  engage  in 
direct  lobbying  (determined  by  applying 
the  rule  in  paragraph  (0(6)  of  this 
section)  and  does  not  encourage  readers 
to  engage  in  grass  roots  lobbying, 
whether  individually,  collectively, 
through  the  organization,  or  otherwise, 
the  amount  described  in  paragraph 
(e)(2)(ii)  of  this  section. 

(f)  Definition  and  special  rules.  For 
purposes  of  the  regulations  under 
section  4911- 

(1)  Memben  general  rule.  A  person  is 
a  member  of  an  oi:ganization  if  the 
person — 

(i)  Pays  dues  or  makes  a  contribution 
of  more  than  a  nominal  amount. 

(ii)  Makes  a  contribution  of  more  than 
a  nominal  amoimt  of  time,  or 

(iii)  Is  one  of  a  limited  number  of 
"honorary"  or  "life"  members  who  have 
more  than  a  nominal  connection  with 
the  organization  and  who  have  been 
chosen  for  a  valid  reason  (such  as  length 
of  service  to  the  organization  or 
involvement  in  activities  forming  the 
basis  of  the  organization's  exemption) 
unrelated  to  the  organization's 
dissemination  of  information  to  its 
members. 
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W  Mamber;  apeckd  ndB.  A  peraon  not 
*  BMi^  of  an  oganixatioa  within  the 
meaninf  of  pan^qili  (0(1)  of  thii 
■ectton  May  be  tieatod  aa  a  member  if 
the  gjawiiiiliuii  deBonatralea  to  the 
satiafactiM  of  the  Internal  Revenue 
Senteft  that  then  it  a  gpod  reason  for 
its  meariMrahip  reqaiceaients  not 
meeting  &e  requirements  td  such 
pasanaph  (0(1).  and  that  its^ 
membership  requirements  do  not 
operate  to  permit  aa  abuse  of  the  rules 
described  in  this  section. 

(3)  Member;  affiliated  group  of 
organaatimis.  For  purposes  of  this 
section,  a  person  who  is  a  member  of  an 
organization  that  is  a  member  of  an 
affiliated  group  of  organizations  (within 
the  mearang  of  9  56.4gil-7(e}]  is  treated 
as  a  member  of  each  oiganization  in  the 
afGliated  group. 

(4)  Member:  limited  affiliated  group  of 
organizations.  For  purposes  of  this 
section,  a  person  who  is  a  member  of  an 
organization  that  is  a  member  of  a 
limited  affiliated  group  oi  organizations 
(wifhin  the  meaning  of  \  5e.4911-10(b)) 
is  treated  as  a  meinber  of  each 
organization  in  the  limited  affiliated 
group,  but  only  to  die  extent  that  the 
commonication  relates  to  a  national 
legislative  issue  (within  the  meaning  of 

§  58L«ll-10(g)). 

(5)  Subscriber.  A  person  is  a 
subscriber  to  a  %vritten  communication 
if— 

(i)  The  person  is  a  member  of  the 
publishing  organization  and  the 
membership  dues  expressly  include  the 
right  to  receive  the  wmtten 
communication,  or 

(ii)The  person  has  affirmatively 
expressed  a  desire  to  receive  the  written 
communication  and  has  paid  more  than 
a  nominal  amount  for  the 
communication. 

(6)  "Self-defense" exception  for 
commuaicotioRs  with  members.  For 
purposes  of  paragraphs  (b)(3).  (e)(2)(i), 
and  (e)(3)(ii)  of  this  section,  a 
communication  that  directly  encourages 
a  member  to  engage  in  direct  lobbying 
activities  that  are  described  in  section 
4911(d)(2)(C)  and  that  would  not  be 
attempts  to  influence  legislation  if 
engaged  in  directly  by  the  organization 
is  treated  as  a  commimication  that  does 
not  directly  encourage  a  member  to 
engage  in  direct  lobbying. 

(7)  Percentages  of  total  distribution. 
With  respect  to  a  communication 
described  in  paragraph  (e)(1)  of  this 
section^— 

(i)  "Member  percentage"  means  the 
percentage  of  total  distribution  that 
represents  distribution  of  a  single  copy 
to  any  member 

(ii)  "Nonmember  subscribers 
percentage"  means  the  percentage  of 


total  distribution  that  represents 
distribution  to  nonmember  subscribers 
(including  Hbraries);  and 

(iii)  "AU  other  distribution 
percentage"  means  100%  reduced  by  the 
sum  of  the  member  percentage  and  the 
nonmember  sabscaibers  percentage. 

SS6JI911-4    Racords  of  lobbying  and 
grass  roots  axpeodituras. 

(a)  Records  of  lobbying  expenditures. 
An  organization  to  which  the 
expenditure  test  under  section  501(h) 
applies  for  a  taxable  year  must  keep  a 
record  of  its  lobbying  expenditures  for 
the  taxable  year.  Lobbying  expenditures 
of  which  an  orgaaization  must  keep  a 
record  include  the  following: 

(1)  Expendituras  for  grass  roots 
lobbying,  as  described  in  paragraph  (b) 
of  this  section; 

(2)  Amounts  ditectly  paid  or  incurred 
for  direct  lobbying,  including  payments 
to  another  organization  earmarked  for 
direct  lobbying,  fees  and  expenses  paid 
to  individuals  or  organizations  for  direct 
lobbying,  and  printing,  mailing,  and 
other  direct  costs  of  reproducing  and 
distributing  materials  used  in  direct 
lobbying; 

(3)  The  portion  of  amounts  paid  or 
incurred  as  current  or  deferred 
compensation  for  an  employee's 
services  in  connection  with  direct 
lobbying: 

(4)  Amounts  paid  for  out-of-pocket 
expenditures  incurred  on  beh^  of  the 
organization  and  In  connection  with 
direct  lobbying,  whether  or  not  incurred 
by  an  employee; 

(5)  The  allocable  portion  of 
administrative,  overhead,  and  other 
general  expenditures  attributable  to 
direct  lobbying; 

(6)  Expenditures  for  publications  or 
for  communications  with  members  to 
the  extent  the  expenditures  are  treated 
as  expenditures  for  direct  lobbying 
under  §  56.4911-5;  and 

(7)  Expenditures  for  direct  lobbying  of 
a  controlled  organization  (within  the 
meaning  of  9  56.4911-10{c))  to  the  extent 
included  by  a  controlling  organization 
(within  the  meaning  of  9  56.4911-10(c)) 
in  its  lobbying  expenditures. 

(b)  Records  of  grass  roots 
expenditures.  An  organization  to  which 
the  expenditure  tast  under  section  501(h) 
applies  for  a  taxable  year  must  keep  a 
record  of  its  grass  roots  expenditures  for 
the  taxable  year.  Grass  roots 
expenditures  of  which  an  organization 
must  keep  a  record  include  the 
following: 

(1)  Amounts  directly  paid  or  incurred 
for  grass  roots  lobbying,  including 
payments  to  other  organizations 
earmarked  for  grass  roots  lobbying,  fees 
and  expenses  paid  to  individuals  or 


organizations  for  grass  roots  lobbying, 
and  the  printing,  mailing,  and  other 
direct  costs  of  reproducing  and 
distributing  materials  used  in  grass  roots 
lobbying; 

(2)  The  portion  of  onounts  paid  or 
incurred  as  current  or  deferred 
compensation  for  an  employee's 
services  in  connection  with  graf  s  roots 
lobbying; 

(3]  Amoimts  paid  for  out-of-pocket 
expenditures  incurred  on  behalf  of  the 
organization  and  in  connection  with 
grass  roots  Iobb)dng,  whether  or  not 
incurred  by  an  employee; 

(4)  The  allocable  portion  of 
administrative,  overhead,  and  other 
general  expenditures  attributable  to 
grass  roots  lobbying; 

(5)  Expenditnres  for  publications  or 
communications  that  ere  treated  as 
expenditures  for  grass  roots  lobbying 
under  9  56.4011-5;  and 

(6)  Expenditures  for  grass  roots 
lobbying  of  a  controlled  organization 
(within  the  meaning  of  9  56.4911-10(c)) 
to  the  extent  included  by  a  controlling 
organization  (within  the  meaning  of 

9  56.4911-10(c])  in  its  grass  roots 
expenditures. 

956.4911-7    AffWatad  group  Of 
organizations. 

(a)  Affiliation  between  two 
organizations — (1)  In  general  For 
purposes  of  the  regulations  under 
section  4911,  two  organizations  are 
affiliated,  subject  to  the  limitation 
described  in  paragrapfc  (a)(2)  of  this 
section,  if  one  organization  is  able  to 
control  action  on  legislative  issues  by 
the  other  by  reason  of  interlocking 
governing  boards  (see  paragraph  (b)  of 
this  section)  or  by  reason  of  provisions 
of  the  governing  instruments  of  the 
controlled  organization  (see  paragraph 
(c)  of  this  section).  The  ability  of  the 
controlling  organization  to  control 
action  on  legislative  issues  by  the 
controlled  organization  is  sufficient  to 
establish  that  the  organizations  are 
affiliated;  it  is  not  necessary  that  the 
control  be  exercised. 

(2)  Organizations  not  described  in 
section  501(c)(3).  Two  organizations, 
neither  of  which  is  described  in  section 
501(c)(3),  are  affiliated  only  if  there 
exists  at  least  one  organization 
described  in  section  501(c)(3)  that  is 
affiliated  with  both  organizations. 

(3)  Action  on  legislative  issues.  For 
purposes  of  this  section,  the  term 
"action  on  legislative  issues"  includes 
taking  a  position  in  the  organization's 
name  on  legislation,  authorizing  any 
person  to  take  a  position  in  the 
organization's  name  on  legislation,  or 
authorizing  any  lobbybig  expenditures. 
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The  phrase  doe*  not  include  actions 
taken  merely  to  correct  unauthorized 
actions  taken  in  the  organization's 
name. 

(b)  Interlocking  governing  boards — (1) 
In  general.  Two  organizations  have 
interlocking  governing  boards  if  one 
organization  (the  controlling 
organization)  has  a  sufficient  number  of 
representatives  (within  the  meaning  of 
paragraph  (b)(5)  of  tiiis  section)  on  the 
governing  board  of  the  second 
organization  (the  controlled 
organization)  so  that  by  aggregating 
their  votes,  the  representatives  of  the 
controlling  organization  can  cause  or 
prevent  action  on  legislative  issues  by 
the  controlled  organization.  If  two 
organizations  have  interlocking 
governing  boards,  the  organizations  are 
affiliated  without  regard  to  how  or 
whether  the  representatives  of  the 
controlling  organization  vote  on  any 
particular  matter. 

(2)  Majority  or  quorum.  Except  as 
provided  in  paragraph  (b)  (3)  or  (4)  of 
this  section,  the  number  of 
representatives  of  an  organization  (the 
controlling  organization)  who  are 
members  of  the  governing  board  of  a 
second  organization  (the  controlled 
organization)  will  be  presumed 
sufficient  to  cause  or  prevent  action  on 
legislative  issues  by  the  conbolled 
organization  if  that  number  either — 

(i)  Constitutes  a  majority  of 
incumbents  on  the  governing  board,  or 

(ii)  Constitutes  a  quorum,  or  is 
sufficient  to  prevent  a  quorum,  for  acting 
on  legislative  issues. 

(3)  Votes  required  under  governing 
instrument  or  local  law.  Except  as 
provided  in  paragraph  (b)(4)  of  this 
section,  if  under  the  governing 
documents  of  an  organization  (the 
controlled  organization),  it  can  be 
determined  that  a  lesser  number  of 
votes  than  the  number  described  in 
paragraph  (b)(2)  of  this  section  is 
necessary  or  sufficient  to  cause  or  to 
prevent  action  on  legislative  issues,  the 
number  of  representatives  of  the 
controlling  organization  who  are 
members  of  the  governing  board  of  the 
controlled  organization  will  be 
considered  sufficient  to  cause  or  prevent 
action  on  legislative  issues  if  it  equals  or 
exceeds  that  number. 

(4)  Representatives  constituting  less 
than  15%  of  governing  board. 
Notwithstandirig  paragraph  (b)  (2)  or  (3) 
of  this  section,  if  the  number  of 
representatives  of  one  organization  is 
less  than  15  percent  of  the  incumbents 
on  the  governing  board  of  a  second 
organization,  the  two  organizations  are 
not  affiliated  by  reason  of  interlocking 
govemirjg  boards. 


(5)  Representatives,  (i)  This  paragraiHi 
(b)(5)  describes  members  of  the 
governing  board  of  one  organization  (the 
controlled  organization)  who  are 
considered  representatives  of  a  second 
organization  (the  controlling 
organization).  Under  this  paragraph 
(b)(5),  a  member  of  the  governing  board 
of  a  controlled  organization  may  be  a 
representative  of  more  than  one 
contit)lling  organization.  A  person  with 
no  authority  to  vote  on  any  issue  being 
considered  by  the  governing  board  is 
not  a  representative  of  any  organization. 

(ii)  A  board  member  of  one 
organization  (the  controlled 
organization)  is  a  representative  of  a 
second  organization  (the  controlling 
organization)  if  the  controlling 
organization  has  specifically  designated 
that  person  to  be  a  board  member  of  the 
controlled  organization.  For  purposes  of 
this  paragraph  (b)(5)(ii)  and  paragraph 
(b)(5)(iii)  of  this  section,  a  board 
member  of  the  controlled  organization  is 
specifically  designated  by  the 
controlling  organization  if  the  board 
member  is  selected  by  virtue  of  the  right 
of  the  controlling  organization,  under  the 
governing  instruments  of  the  controlled 
organization,  either  to  designate  a 
person  to  be  a  member  of  the  controlled 
organization's  governing  board,  or  to 
select  a  person  for  a  position  that 
entities  the  holder  of  that  position  to  be 
a  member  of  the  controlled 
organization's  governing  board. 

(iii)  A  board  member  of  one 
organization  who  is  specifically 
designated  by  a  second  organization,  a 
majority  of  the  governing  board  of 
which  is  made  up  of  representatives  of  a 
third  organization,  is  a  representative  of 
the  third  organization  as  well  as  being  a 
representative  of  the  second 
organization  pursuant  to  paragraph 
(b)(5)(ii)  of  this  sectiorL 

(iv)  A  board  member  of  one 
organization  who  is  also  a  member  of 
the  governing  board  of  a  second 
organization  is  a  representative  of  the 
second  organization. 

(v)  A  board  member  of  one 
organization  who  is  an  officer  or  paid 
executive  staff  member  of  a  second 
organization  is  a  representative  of  the 
second  organization.  Although  tides  are 
significant  in  determining  whether  a 
person  is  a  member  of  the  executive 
staff  of  an  organization,  any  employee 
of  an  organization  who  possesses 
authority  commonly  exercised  by  an 
executive  is  considered  an  executive 
staff  member  for  purposes  of  this 
paragraph  (b){5)(v). 

(c)  Governing  instrument.  One 
organization  (the  "controlling" 
organization]  is  affiliated  with  a  second 
organization  (the  "controlled" 


organization)  by  reason  of  die  governing 
instruments  of  die  controlled 
organization  if  the  governing 
instruments  of  the  controlled 
organization  expressly  or  by  inqilication 
liinit  the  independent  action  of  the 
controlled  or^ganization  on  a  legislative 
issue  by  requiring  that  it  take  into 
account  the  position  of  the  controlling 
organization  on  that  issue.  Any 
limitation  on  the  independent  action  of 
the  controlled  organization  on  a 
legislative  issue  is  sufficient  to  establish 
the  existence  of  the  relatton^iip  of 
affiliation.  It  is  immaterial  how  or 
whether  the  limiting  power  is  exercised. 

(d)  TTiree  or  more  organizations 
affiliated— {1)  Two  controlled 
organizations  affiliated.  If  a  controlling 
organization  described  in  this  section  is 
af&liated  with  each  of  two  or  more 
controlled  organizations  described  in 
this  section,  then  the  controlled 
organizations  are  afBliated  with  each 
other. 

(2)  Chain  rule.  If  one  organization  is  a 
controlling  organization  (kscribed  in 
this  section  with  respect  to  a  second 
organization  and  that  second 
organization  is  a  controlling 
organization  with  respect  to  a  third 
organization,  then  the  first  organization 
is  affiliated  with  the  third. 

(e)  Affiliated  group  of  organizations— 
(1)  Defined.  For  purposes  of  the 
regulations  under  section  ^11.  an 
affiliated  group  of  organizations  is  a 
group  of  organization*— 

(i)  Each  of  which  is  affiliated  with 
every  other  member  for  at  least  thirty 
days  of  the  taxable  year  of  the  affiliated 
group  (determined  without  regard  to  the 
election  provided  for  in  paragraph  (e)(5) 
of  this  section), 

(ii)  Each  of  which  is  an  eligible 
organization  (within  the  meaning  of 
§  1.501(h)-2(b)(l)),  and 

(iii)  At  least  one  of  which  is  an 
electing  member  organization  (within 
the  meaning  of  paragraph  (e)(4)  of  this 
section). 

Each  organization  in  a  group  of 
organizations  that  satisfies  the 
requirements  of  the  preceding  sentence 
is  a  member  of  the  affiliated  group  of 
organizations  for  the  taxable  year  of  the 
affiliated  group. 

(2)  Multiple  membership.  For  any 
taxable  year  of  an  organization,  it  may 
be  a  member  of  two  or  more  affiUated 
groups  of  organizations. 

(3)  Taxable  year  of  affiliated  group.  If 
all  members  of  an  affiliated  group  have 
the  same  taxable  year,  that  taxable  year 
is  the  taxable  year  of  the  affiliated 
group.  If  the  members  of  an  affiliated 
group  do  not  all  have  the  same  taxable 
year,  the  taxable  year  of  the  affihated 
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group  is  the  calendar  year,  unless  the 
election  under  paragraph  (e)(5)  of  this 
section  is  made. 

(4)  Electing  member  organization.  For 
purposes  of  the  regulations  under 
section  4911,  an  "electing  member 
organization"  is  an  organization  to 
which  the  expenditure  test  election 
under  section  501(h)  applies  on  at  least 
one  day  of  the  taxable  year  of  the 
afRliated  group  of  which  it  is  a  member. 
For  purposes  of  the  preceding  sentence 
(and  notwithstanding  §  1.501(h)-2(a)), 
the  expenditure  test  is  not  considered  to 
apply  to  the  organization  on  any  day 
before  the  date  on  which  it  files  the 
Form  5768  making  the  expenditure  test 
election. 

(5)  Election  of  member's  year  as 
group's  taxable  year.  The  taxable  year 
of  an  affiliated  group  may  be 
determined  according  to  the  provisions 
of  this  paragraph  (e)(5)  if  all  of  the 
members  of  the  affiliated  group  so  elect. 
Under  this  paragraph  (e)(5),  each 
member  organization  shall  apply  the 
provisions  of  section  501(h)  and  4911, 
and  the  regulations  thereunder  (unless 
the  regulations  provide  otherwise),  by 
treating  its  own  taxable  year  as  the 
taxable  year  of  the  affiliated  group.  The 
election  may  be  made  by  an  electing 
member  organization  by  attaching  to  its 
annual  return  a  statement  from  itself 
and  every  other  member  of  the  affiliated 
group  that  contains:  the  organization's 
name,  address,  and  employer 
identification  number;  and  its  signed 
consent  to  the  election  provided  for  in 
this  paragraph  (e)(5).  The  election  must 
be  made  no  later  than  the  due  date  of 
the  first  annual  return  of  any  electing 
member  for  its  taxable  year  for  which 
the  member  is  liable  for  tax  under 
section  4911(a),  determined  under 

§  56.4911-B(d).  The  election  may  not  be 
made  or  revoked  after  the  due  date  of 
the  return  referred  to  in  the  preceding 
sentence  except  upon  such  terms  and 
conditions  as  the  Commissioner  may 
prescribe. 

(f)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  (1).  M.  N.  and  O  are  eligible 
organizations  within  the  meaning  of 
J  1.501(h)-2(b)(l).  Each  has  a  governing 
board  made  up  of  nine  members.  Five 
members  on  the  board  of  N  are  also  members 
of  the  board  of  Af.  A^  designates  five 
individuals  from  among  its  board,  officers, 
and  executive  staff  members  to  serve  on  the 
board  of  O.  M  is  affiliated  with  AT.  AT  is 
affiliated  with  O,  and  Af  is  affiliated  with  O. 

Example  (2).  X.  an  eligible  organization, 
has  a  board  consisting  of  10  members.  Five 
unamiiated  tax-exempt  organizations  each 
designate  two  individuals  to  serve  on  the 
governing  board  olX.  A  simple  majority  of 
the  board  of  A^  is  a  quorum  and  may  establish 


JTs  position  on  legislative  issues.  X  is  not 
affiliated  with  any  of  the  five  autonomous 
organizations  by  reason  of  interlocking 
governing  boards. 

Example  (3).  P  and  Q  are  eligible 
organizations.  The  governing  instruments  of 
Q  indicate  that  it  will  not  take  a  position  on 
legislation  if /'disapproves  of  the  position.  In 
addition,  there  is  regular  correspondence 
between  P  and  Q  with  regard  to  positions  on 
legislation.  P  is  affllated  with  Q  regardless  of 
whether  P  has  ever  vetoed  a  position  taken 
byQ. 

Example  (4).  The  governing  board  of 
organization  R  resolves  to  adopt  the  position 
taken  on  legislative  issues  by  organization  S. 
R  and  S  are  eligible  organizations  and  do  not 
have  interlocking  governing  boards.  The 
governing  instrumants  of  R  do  not  mention 
organization  S  and  do  not  indicate  that  R  is 
to  be  bound  by  the  decisions  on  legislation  of 
any  organization.  H  and  S  are  not  affiliated. 

Example  (S).  Organization  Z  is  bound, 
imder  the  terms  of  its  governing  instruments, 
by  the  legislative  positions  of  Organization  Y. 
Organization  Y,  however,  is  bound,  under  the 
terms  of  its  governing  instruments,  by  the 
legislative  positions  of  Organization  X. 
Organization  Jf  is  affiliated  with  ^andZ;  Y 
is  affiliated  with  Jf  and  Z\  and  Z  is  affiliated 
with  AT  and  Y. 

Example  (6).  Organizations  Tand  i/have 
interlocking  boards  of  directors.  Tis  the 
controlling  organization.  Organization  V  is 
bound,  under  the  terms  of  its  governing 
instruments,  by  the  legislative  positions  of  U. 
Tand  Vare  affiliated  because  7"  may  cause 
or  prevent  action  oa  legislative  issues  by  U, 
and  Vis  bound  by  Ua  action.  If  i/were  the 
controlling  organization,  Tand  V  would  be 
affiliated  as  two  organizations  controlled  by 
the  same  organization. 

Example  (7).  Organization  A  is  an 
organization  described  in  section  501(c)(4).  It 
is  affiliated,  as  the  controlling  organization, 
with  organizations  K  and  L.  both  of  which  are 
described  in  501(c)(3)  and  are  eligible  to  elect 
under  5m(h).  If  AT  elects  under  section  5m(h), 
K  and  L  are  an  affiliated  group  of 
organizations. 

Example  (B).  G.  H.  I.  and /are  eligible 
organizations.  G.  H.  and  /have  elected  the 
expenditure  test  under  section  501(h).  The 
governing  board  of/ has  nine  members. 
Under  the  governing  instruments  of/, 
organizations  G,  H.  and  /  each  designate 
three  members  of  the  governing  board  of/ 
Also  under  the  governing  instruments  of/, 
action  on  legislative  issues  requires  the 
approval  of  any  seven  board  members. 
Because  the  three  representatives  of  G  may 
prevent  action  on  legislative  issues, /is 
affiliated  with  G.  Similarly, /is  affiliated  with 
each  of  H  and  /.  However,  under  none  of  the 
rules  of  affiliation  is  G  affiliated  with  H,  or  H 
with  /,  or  /  with  G.  Therefore  /  is  a  member  of 
one  affiliated  group  comprising  G  and  /  of 
another  group  comprising  H  and  /,  and  of  a 
third  group  comprising  /  and  /. 

Example  (9).  Organizations  C.  D.  and  E 
have  been  affiliated  for  many  years  and  have 
all  elected  the  expenditure  test.  Each  has  a 
taxable  year  ending  July  31.  For  every  day  of 
the  year  ending  July  31, 1982.  they  were 
eligible  organizatione,  electing  member 
organizations,  and  affiliated  with  each  other. 


On  no  day  of  that  year  were  they  affiliated 
with  any  other  eligible  organization  having  a 
different  taxable  year.  Therefore,  the  year 
ending  July  31, 1982,  is  the  taxable  year  of  the 
affiliated  group  comprising  C,  D  and  £ 

§  56.491 1-8    Excess  lobbying  sxpendlturag 
of  affillatsd  group. 

(a)  Application.  This  section  provides 
rules  concerning  the  exempt  purpose 
expenditures,  lobbying  expenditures, 
and  grass  roots  expenditures  of  an 
affiliated  group  of  organizations,  and  the 
application  of  the  excise  tax  imposed  by 
section  4911(a)  on  the  excess  lobbying 
expenditures  of  the  group. 

(b)  Affiliated  group  treated  as  one 
organization.  Under  section  4911(f),  an 
affiliated  group  of  organizations  is 
treated  as  a  single  oi^ganization  for 
purposes  of  the  tax  imposed  by  section 
4911(a).  For  any  taxable  year  of  the 
affiliated  group,  the  group's  lobbying 
expenditures,  grass  roots  expenditures, 
and  exempt  purpose  expenditures  are 
equal  to  the  sum  of  the  lobbying 
expenditures,  grass  roots  expenditures, 
and  exempt  purpose  expenditures, 
respectively,  paid  or  incurred  by  each 
member  during  the  taxable  year  of  the 
affiliated  group.  The  lobbying  and  grass 
roots  nontaxable  amounts  for  the 
affiliated  group  for  a  taxable  year  are 
determined  under  section  4911(c)  (2)  and 
(4)  and  §  56.4911-l(c)  and  are  based  on 
the  sum  of  the  exempt  purpose 
expenditures  described  in  the  preceding 
sentence.  The  lobbying  and  grass  roots 
ceiling  amounts  for  the  affiliated  group 
for  a  taxable  year  are  calculated  under 

§  1.501(h)-3(c)  (3)  and  (6)  based  upon 
the  nontaxable  amounts  determined 
pursuant  to  the  preceding  sentence. 

(c)  Tax  imposed  on  excess  lobbying 
expenditures  of  affiliated  group.  The 
excise  tax  under  section  4911(a)  is 
imposed  for  a  taxable  year  of  an 
affiliated  group  if  the  group  has  excess 
lobbying  expenditures.  For  any  taxable 
year  of  an  affiliated  group,  the  group's 
excess  lobbying  expenditures  are  the 
greater  of — 

(1)  The  amount  by  which  the  group's 
lobbying  expenditures  exceed  the 
group's  lobbying  nontaxable  amoimt,  or 

(2)  The  amoimt  by  which  the  group's 
grass  roots  expenditures  exceed  the 
group's  grass  roots  nontaxable  amount. 

(d)  Liability  for  tax—{\)  Electing 
organizations.  As  provided  in  this 
paragraph  (d).  an  electing  member 
organization  is  liable  for  all  or  a  portion 
of  the  excise  tax  imposed  by  section 
4911(a)  on  the  excess  lobbying 
expenditures  of  an  affiliated  group  of 
organizations.  An  organization  that  is 
liable  under  this  paragraph  (d)  is  not 
liable  for  any  excise  tax  under  section 
4911  based  on  its  own  excess  lobbying 
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expenditures.  A  member  of  the  affiliated 
group  that  is  not  an  electing  member 
organization  is  not  liable  for  any  portion 
of  the  excise  tax  that  is  imposed  with 
respect  to  the  affiliated  group. 

(2)  Tax  based  on  excess  lobbying 
expenditures.  If  the  excise  tax  imposed 
by  section  4911  [a]  on  the  excess 
lobbying  expenditures  of  an  affiliated 
group  of  organizations  is  based  upon  the 
amount  described  in  paragraph  (c](l]  of 
this  section,  emd  at  least  one  electing 
member  has  made  lobbying 
expenditures,  each  electing  member 
organization  is  liable  for  a  portion  of  the 
tax  equal  to  the  amount  of  the  tax 
multiplied  by  a  fraction,  the  numerator 
of  which  is  the  electing  member 
organization's  lobbying  expenditures 
paid  or  incurred  during  the  taxable  year 
of  the  affiliated  group,  and  the 
denominator  of  which  is  the  sum  of  the 
lobbying  expenditures  of  all  electing 
member  organizations  in  the  group  paid 
or  incurred  during  the  taxable  year  of 
the  affiliated  group. 

(3)  Tax  based  on  excess  grass  roots 
expenditures.  If  the  excise  tax  imposed 
by  section  4911(a)  on  the  excess 
lobbying  expenditures  of  an  affiliated 
group  of  organizations  is  based  upon  the 
amount  described  in  paragraph  (c)(2)  of 
this  section,  and  at  least  one  electing 
member  has  made  grass  roots 
expenditures,  each  electing  member 
organization  is  liable  for  a  portion  of  the 
tax  equal  to  the  amount  of  the  tax 
multiplied  by  the  fraction  described  in 
paragraph  (d)(2)  of  this  section,  except 
that  "grass  roots  expenditures"  is 
substituted  for  "lobbying  expenditures." 

(4)  Tax  based  on  exempt  purpose 
expenditures.  If  the  excise  tax  imposed 
by  section  4911(a)  on  the  excess 
lobbying  expenditures  of  an  affiliated 
group  of  organizations  is  based  upon  the 
amount  described  in  paragraph  (c)(2)  of 
this  section,  and  if  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  do  not  apply 
because  no  electing  organization  has 
made  lobbying  or  grass  roots 
expenditures,  respectively,  each  electing 
member  organization  is  liable  for  a 
portion  of  the  tax  equal  to  the  amount  of 
tax  multiplied  by  a  fraction  the 
numerator  of  which  is  the  electing 
member  organization's  exempt  purpose 
expenditures  and  the  denominator  of 
which  is  the  exempt  purpose 
expenditures  of  all  the  electing  member 
organizations  in  the  affihated  group. 

(5)  Taxable  year  for  which  liable.  An 
electing  member  organization  that  is 
liable  for  all  or  a  portion  of  the  excise 
tax  imposed  by  section  4911(a]  on  the 
excess. lobbying  expenditures  of  an 
affiliated  group  of  organizations  is  liable 
for  the  tax  as  if  the  tax  were  imposed  for 
its  taxable  year  with  which  or  within 


which  ends  the  taxable  year  of  the 
affiUated  group. 

(6)  Organization  a  member  of  more 
than  one  affiliated  group.  If,  tmder  this 
paragraph  (d),  an  organization  is  liable 
for  its  taxable  year  for  two  or  more 
excise  taxes  imposed  by  section  4911(a) 
on  the  excess  lobbying  expenditures  of 
two  or  more  affiliated  groups,  then  the 
organization  is  Uable  only  for  the  greater 
of  the  two  or  more  taxes. 

(e)  Former  member  organization.  An 
electing  member  organization  that 
ceases  to  be  a  member  of  an  affiUated 
group  of  organizations,  the  taxable  year 
of  which  is  different  from  its  own,  must 
thereafter  determine  its  liability  imder 
§  56.4911-1  for  the  excise  tax  imposed 
by  section  4911(a)  as  if  its  taxable  year 
were  the  taxable  year  of  the  affiliated 
group  of  which  it  was  formerly  a 
member.  An  organization  to  which  this 
paragraph  (e)  applies  that  is  liable  for 
the  excise  tax  imposed  by  section 
4911(a)  is  liable  for  the  tax  as  if  the  tax 
were  imposed  for  its  taxable  year  within 
which  ends  the  taxable  year  of  the 
affiliated  group  of  which  it  was  formerly 
a  member.  The  Commissioner  may,  at 
the  Commissioner's  discretion,  permit 
an  organization  to  disregard  the  rules  of 
this  paragraph  (e)  and  to  determine  any 
liability  under  section  4911(a)  based 
upon  its  own  taxable  year. 

§56.4911-9    Application  of  sactlon  501(h) 
to  affHiatad  groupa  of  organtzatlona. 

(a)  Scope.  This  section  provides  rules 
concerning  the  application  of  the 
limitations  of  section  501(h)  to  members 
of  an  affiliated  group  of  organizations 
(as  defined  in  S  56.4911-7(e)(l)). 

(b)  Determination  required.  For  each 
taxable  year  of  an  affiliated  group  of 
organizations,  the  calculations 
described  in  §  1.501(h)-3(b)(l)  (i)  and  (ii) 
must  be  made,  based  on  the 
expenditures  of  the  group.  If,  for  a 
taxable  year  of  an  affiliated  group,  it  is 
determined  that  the  sum  of  the  affiliated 
group's  lobbying  or  grass  roots 
expenditures  for  the  group's  base  years 
exceeds  150  percent  of  the  sum  of  the 
group's  corresponding  nontaxable 
amounts  for  the  base  years,  then  under 
section  501(h),  each  member 
organization  that  is  an  electing  member 
organization  (as  defined  in  S  56.4911- 
7(e)(4))  at  any  time  in  the  taxable  year 
of  the  affiliated  group  shall  be  denied 
tax  exemption  beginning  with  its  first 
taxable  year  beginning  after  the  end  of 
such  taxable  year  of  the  affiUated  group. 
Thereafter,  exemption  shall  be  denied 
unless  (pursuant  to  S  1.501(h)-3(d))  the 
organization  reapplies  and  is  recognized 
as  exempt  as  an  organization  described 
in  section  501(c)(3).  For  purposes  of  this 
section,  the  term  "base  years"  generaUy 


means  the  taxable  year  of  the  affiUated 
group  for  which  a  determination  is  made 
and  the  group's  three  preceding  taxable 
years.  Base  years,  however,  do  not 
include  any  year  preceding  the  first  year 
in  which  at  least  one  member  of  the 
group  was  treated  as  described  in 
section  501(c)(3). 

(c)  Member  organizations  that  are  not 
electing  organizations.  An  organization 
that  is  a  member  of  an  affiliated  gronp 
of  organizations  but  that  is  not  an 
electing  member  organization  remains 
subject  to  the  "substantial  part  test" 
described  in  section  501(c)(3)  with 
respect  to  its  activities  involving 
attempts  to  influence  legislation. 

(d)  Filing  of  information  relating  to 
affiliated  group  of  organizations — (1) 
Scope.  The  filing  requirements  described 
in  this  paragraph  (d)  apply  to  each 
member  of  an  affiliated  group  of 
organizations  for  the  taxable  year  of  the 
member  with  which,  or  within  which, 
ends  the  taxable  year  of  the  affiliated 
group. 

(2)  In  general.  Each  member  of  an 
affiliated  group  of  organizations  shall 
provide  to  every  other  member  of  the 
group,  before  the  first  day  of  the  second 
month  foUowing  the  close  of  the 
affiliated  group's  taxable  year,  its  name, 
identification  number,  and  the 
information  required  under  5  1.6033- 
2(a)(2)(u)(A)  for  its  expenditures  during 
the  group's  taxable  year  and  for  prior 
taxable  years  of  the  group  that  are  base 
years  under  paragraph  (b).  For  groups 
electing  under  §  56.4911-7(e)(5)  to  have 
each  member  file  information  with 
respect  to  the  group  based  on  its  taxable 
year,  each  member  shall  provide  the 
information  required  by  the  preceding 
sentence  by  treating  each  taxable  year 
of  any  member  of  the  group  as  a  taxable 
year  for  the  group. 

(3)  Additional  information  required.  In 
addition  to  the  information  required  by 

S  1.6033-2(a)(2)(ii)(A),  each  member  of 
an  affiUated  group  of  organizations  must 
provide  on  its  annual  return  the  group's 
taxable  year  and,  if  the  election  under 
§  56.4911-7(e)(5)  is  made,  the  name, 
identification  number,  and  taxable  year 
identifying  the  return  with  which  its 
consent  to  the  election  was  filed. 

(4)  Information  required  of  electing 
member  organization.  In  addition  to  the 
information  required  by  S  1.6033- 
2(a)(2)(ii)(A)  and  paragraph  (d)(3)  of  this 
section,  each  electing  member 
organization  (as  defined  in  S  56.4911- 
7(e)(4))  must  provide  on  its  annual 
return — 

(i)  The  name  and  identification 
number  of  each  member  of  the  group, 
and 
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(ii)  The  appropriate  calculation 
described  in  S  56.4911-8(d),  if  the 
organization  is  an  electing  member 
organization  liable  for  all  or  any  portion 
of  the  excise  tax  imposed  by  section 
4911(a). 

(e)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  (1)  M.  N,  and  O  are  affiliated 
organizationa  under  {  56.4911-7(a).  Af  a 
taxable  year  ends  November  30,  JVs.  January 
31.  and  CTs,  June  30.  On  June  20. 1979,  O  files 
Form  5768  to  elect  to  be  governed  by  the 
expenditure  test.  M  files  Form  5788  in 
December  of  1979.  Neither  M  nor  O  revokes 
the  election,  and  no  organization  makes  the 
election  provided  for  in  9  56.4911-7(e)(5).  M, 
N.  and  O  constitute  an  affiliated  group  of 
organizations,  the  first  taxable  year  of  which 
is  the  calendar  year  1979. 

Table  I.— Group' 


(2)  Because  the  organizations  did  not  elect 
under  §  56.4911-7fe)(5)  to  use  their  own 
taxable  years  as  oie  group's  taxable  years, 
the  expenditures  of  the  affiliated  group  for  its 
first  taxable  year  »re  the  expenditures  made 
by  Af,  N,  and  O  during  calendar  year  1979. 
and  are  reported  by  M,  Af  and  O  on  their 
returns  for  their  taxable  years  within  which 
falls  December  31. 1979.  Af  reports  the 
expenditures  of  the  affiliated  group  for  1979 
on  its  retiuTi  for  its  taxable  year  ending 
November  30. 1980:  and  O.  on  its  return  for  its 
taxable  year  ending  June  30, 1980.  Af  is  not  an 
electing  member  (as  defined  in  §  56.4911- 
7(e)(4)).  Accordin^y,  under  paragraph 
(d)(3)(i)  of  this  section,  it  reports  the  name 
and  identification  number  of  each  member  of 
the  group. 

(3)  The  following  fables  summarize  the 
expenditures  by  the  affiliated  group  for  the 
calendar  years  indicated.  None  of  the  group's 
lobbying  expenditures  for  its  taxable  years 
1979  through  1982  were  grass  roots 
expenditures. 

s  Expenditures 


Year 


1979... 
1960.., 
1981... 
1962... 

ToiaiK 


Exempt 

puipoee 

ejipendi- 

lure*(EPE] 


S400.000 
300.000 
600.000 
500.000 


1.800.000 


Calculation 


(20%  X  $400.000=) .„ 

(20%x$300.000=) ,. 

(20%x$500,000-H5%x$100.000=) _ 

(20%x$500,000=) _. 


Lxibbying 

noraaxaMB 

anxxjnt 

(LN7A) 


$80,000 

60.000 

115.000 

100.000 


355.000 


Lobbying 
expendi- 
tures (LE) 


$100,000 
100.000 
120.000 
220.000 


540,000 


TABii  II.— Expenditures  of  M  and  O  I 


Exetnpt  purpose 
ai«en(ftures 

Lobbying  nontaxable 
amoimt 

Lobt)ying  expendturea 

■ \ ■ 

M 

0 

U 

0 

« 

0 

u+o 

1979.._ .._„. 

1980 _ _.. 

1961 

$125,000 
100,000 
250,000 
200,000 

$100,000 

50.000 

100.000 

100.000 

$25,000 
20.000 
50.000 
40.000 

$20,000 
10.000 
20.000 
20.000 

$ao.ooo 

40.000 
•0,000 

Iflo.ooo 

$20,000 
40.000 
40.000 
*OSXX) 

$80,000 
80,000 

1882 _ 

100,000 
200,000 

(4)  For  the  affihated  group's  taxable  years 
1979, 1980. 1981.  and  1982.  the  group  has 
excess  lobbying  expenditures.  Under  section 
4911(f)(1)(B)  and  S  56.4911-8(d).  Af  and  O,  as 
electing  member  organizations,  are  liable  for 
a  portion  of  the  25  percent  excise  tax 
imposed  on  the  group's  excess  lobbying 
expenditures,  based  on  their  respective 
shares  of  the  lobbying  expenditures  of  all 
electing  member  organizations.  For  1979.  the 
excess  lobbying  expenditures  are  $20,000 
($100.000 -$80,000).  The  tax  is  25%  of  $20,000 
or  $5,000;  Af  must  pay  $3,750  [($60,000/ 
$80,000)  x$5,O0O=$3.75OJ.  and  O  must  pay 
$1,250  l($20,000/$80.000)x$5.000=$1.250].  For 
1980.  the  tax  is  $10,000  and  each  must  pay 
$5,000.  For  1981.  the  tax  is  $1,250  Af  must  pay 
$750  and  O  must  pay  $500.  For  1982.  the  tax  is 
$30,000.  Af  must  pay  $24,000  and  O  must  pay 
$6,000.  Af  and  O  are  not  liable  for  any 
separate  S  4911  excise  tax  that  otherwise 
would  have  been  imposed  on  their  separate 
excess  lobbying  expenditures. 

(5)  Under  |  56.4911-0(b).  the  group  must 
make  the  calculation  described  in  S  1.501(h)- 
3(b)(1)  for  each  of  the  group's  taxable  years 
1979  through  1982.  The  following  illustrates 


only  the  required  calculation  for  the  group's 
taxable  year  1982.  For  iU  taxable  year  1982, 
the  group  must  determine  whether  it  normally 
has  made  lobbying  expenditures  in  excess  of 
its  lobbying  ceiling  amount.  The 
determination  takea  into  account  the  group's 
expenditures  in  base  years  1979  through  1982. 
The  sum  of  the  group's  lobbying  expenditures 
for  the  base  years  ($540,000)  excefeds  150%  of 
the  sum  of  the  group's  lobbying  nontaxable 
amounts  for  the  baae  years 
(150%x$355.000=$832,500).  Therefore,  for  its 
taxable  year  1982,  the  group  normally  has 
made  lobbying  expenditures  in  excess  of  its 
lobbying  ceiling  amount.  Under  section  501(h) 
and  S  56.491l-9(b).  A/is  not  exempt  from  tax 
under  section  501(a)  as  an  organization 
described  in  section  501(c)(3)  for  its  taxable 
year  beginning  December  1. 1983,  and  O  is 
not  exempt  for  its  y»ar  beginning  July  1, 1983. 
Whether  ATs  lobbying  expenditures 
disqualify  it  for  tax  exemption  at  any  time 
after  January  1. 1979.  is  determined  under  the 
substantial  part  test  of  section  501(c)(3). 

(f)  Cross  reference.  For  other 
provisions  relating  to  members  of  an 


affiliated  group  of  oiganizations,  see 
§S  56.4911-3(d)(2).  56.4911-4{c)(2), 
56.4911-4(e).  and  56.4911-5(0(3). 

S  56.4911-10    IteintMnofalhnltwl 
affiliated  group  of  orgpnization*. 

(a)  Scope.  This  section  provides 
additional  rules  for  members  of  a 
limited  affiliated  group  of  organizations, 
as  deHned  in  paragraph  (b)  of  this 
section  (relating  generally  to 
organizations  that  are  affiliated  solely 
by  reason  of  provisions  of  their 
governing  instruments  that  extend 
control  solely  with  respect  to  national 
legislation).  Except  as  otherwise 
provided  in  this  section.  9S  56.4911-6 
and  56.4911-9  do  not  apply  to  members 
of  a  limited  affiliated  group.  Thus,  as 
modified  by  this  section,  the  regulations 
under  sections  501(h)  and  4911  apply  to 
electing  members  of  a  limited  affiliated 
group  individually.  For  example, 
SS  56,4911-2(b).  56.4911-2(c).  and 
56.4911-4  which,  by  dieir  terms,  include 
amounts  described  ia  paragraph  (d)  of 
this  section,  are  used  in  applying 
sections  501(h)  and  4811  to  controlling 
member  oiganizations  (within  the 
meaning  of  paragraph  (c)  of  this 
section).  Except  as  ofiierwise  provided 
in  this  section,  members  of  a  limited 
affiliated  group  that  are  not  electing 
organizations  are  subject  to  the 
substantial  part  test. 

(b)  Members  of  limited  affiliated 
group.  For  purposes  of  section  4911.  a 
limited  affiliated  group  consists  of  two 
or  more  organizations  that  meet  the 
following  requirements: 

(1)  Each  organization  is  a  member  of 
an  affiliated  group  of  organizations  as 
defined  in  §  56.4911-7(e); 

(2)  No  two  membeiv  of  the  affiliated 
group  described  in  paragraph  (b)(1)  of 
this  section  are  affiliated  by  reason  of 
interlocking  governing  boards  under 

§  56.4911-7(b);  and 

(3)  No  member  of  the  affiliated  group 
described  in  paragraph  (b)(1)  of  this 
section  is,  under  its  governing 
instrument,  bound  by  decisions  of  one  or 
more  of  the  other  suck  members  on 
legislative  issues  other  than  national 
legislative  issues. 

Each  organization  in  a  group  of 
organizations  that  satisfies  the 
requirements  of  the  preceding  sentence 
is  a  member  of  the  limited  affiliated 
group. 

(c)  Controlling  and  controlled 
organizations.  For  purposes  of  this 
section,  a  member  of  •  limited  affiliated 
group  is  a  controlling  member 
organization  if  it  controls  one  or  more  of 
the  other  members  of  the  limited 
affiliated  group,  and  a  member  of  a 
limited  affiliated  group  is  a  controlled 
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member  organization  if  it  is  controlled 
by  one  or  more  of  the  other  members  of 
the  limited  affiliated  group.  For  purposes 
of  the  preceding  sentence,  whether  an 
organization  controls  a  second 
organization  shall  be  determined  by 
whether  the  second  organization  is 
bound,  under  its  governing  instruments, 
directly  or  indirectly,  by  actions  taken 
by  the  first  organization  on  national 
legislative  issues. 

(d)  Expenditures  of  controlling 
organization — 

(1)  Scope.  This  paragraph  (d)  applies 
to  a  controlling  member  organization 
that  has  the  expenditiu«  test  election  in 
effect  for  its  taxable  year.  This 
paragraph  (d)  applies  whether  or  not  the 
organization  is  also  a  controlled  member 
organization.  In  determining  a 
controlling  member  organization's 
expenditures,  no  expenditure  shall  be 
counted  twice. 

(2)  Expenditures  for  direct  lobbying.  A 
controlling  member  organization  for 
which  the  expenditure  test  election  is  in 
effect  shall  include  in  its  direct  lobbying 
expenditures  for  its  taxable  year  the 
direct  lobbying  expenditures  (as  defined 
in  9  56.4911-2(b))  paid  or  inciirred  with 
respect  to  national  legislative  issues 
during  such  year  by  each  oi^anization 
that  is  a  member  of  the  limited  affiliated 
group  and  is  controlled  (within  the 
meaning  of  paragraph  (c)  of  this  section) 
by  such  controlling  member 
organization. 

(3)  Grass  roots  expenditures.  A 
controlling  member  organization  for 
which  the  expenditure  test  election  is  in 
effect  shall  include  in  its  grass  roots 
expenditiu«8  for  its  taxable  year  the 
grass  roots  expenditures  (as  defined  in 
S  56.4911-2(c))  paid  or  incurred  with 
respect  to  national  legislative  issues 
during  such  year  by  each  organization 
that  is  a  member  of  the  limited  affiliated 
group  and  is  controlled  (within  the 
meaning  of  paragraph  (c)  of  this  section) 
by  such  controlling  member 
organization. 

(4)  Exempt  purpose  expenditures.  The 
exempt  purpose  expenditures  of  a 
controlling  member  organization  do  not 
include  the  exempt  purpose 
expenditiu^s  (other  than  lobbying 
expenditures  described  in  paragraphs 
(d)(2)  and  (d)(3)  of  this  section),  of  any 
organization  that  is  a  controlled  member 
organization  with  respect  to  it. 

(e)  Expenditures  of  controlled 
member.  A  controlled  member 
organization  that  is  an  electing 
organization  but  that  does  not  control 
(within  the  meaning  of  paragraph  (c)  of 
this  section)  any  organization  in  the 
limited  affiliated  group  shall  apply 
sections  501(h)  and  4911  and  the 
regulations  thereunder  without  regard  to 


the  expenditures  of  any  other  member  of 
the  limited  affiliated  group. 

(f)  Reports  of  members  of  limited 
affiliated  groups— {1]  Controlling 
member  organization 's  additional 
information  on  annual  return.  In 
addition  to  the  information  required  by 
$1.6033-2(a)(2)(ii)(k),  each  controlling 
member  organization  for  which  the 
expenditure  test  election  is  in  effect 
must  provide  on  its  annual  return  the 
name  and  identification  number  of  each 
member  of  the  limited  affiUated  group. 

(2)  Reports  of  controlling  members  to 
other  members.  Each  controlling 
member  organization  for  which  an 
expenditure  test  election  is  in  effect 
must  notify  each  member  that  it  controls 
of  its  taxable  year  in  order  for  the 
controlled  organization  to  prepare  the 
report  required  by  paragraph  (f)(3)  of 
this  section.  Such  notification  must  be 
made  before  the  beginning  of  the  second 
month  after  the  close  of  each  taxable 
year  of  the  controlling  member  for 
which  the  election  is  in  effect. 

(3)  Reports  of  controlled  member 
organization.  Every  controlled  member 
organization  (whether  or  not  the 
expenditure  test  election  is  in  effect  with 
respect  to  it)  shall  provide  to  each 
member  of  the  limited  affiliated  group 
that  controls  it,  before  the  first  day  of 
the  second  month  following  the  close  of 
the  taxable  year  of  each  such  controlling 
organization,  its  name,  identification 
number,  and  the  lobbying  expenditures 
and  grass  roots  expenditures  on  national 
legislative  issues  incurred  by  the 
controlled  member  organization. 

(g)  National  legislative  issues.  The 
term  "national  legislative  issue"  means 
legislation,  limited  to  action  by  the 
Congress  of  the  United  States  or  by  the 
public  in  any  national  procedure.  If  an 
issue  is  both  national  and  local,  it  is 
characterized  as  a  national  legislative 
issue  if  the  contemplated  legislation  is 
Congressional  legislation. 

\):{\  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  (1).  State  A"  has  an  income  tax 
law  that  uses  definitions  contained  in  the 
Internal  Revenue  Code  as  it  may  be  amended 
from  time  to  time.  Legislation  to  change  a 
definition  in  the  Internal  Revenue  Code  is 
pending  in  Congress.  This  is  a  national 
legislative  issue  even  though  Congressional 
action  may  affect  state  law. 

Example  (2).  Organization  M  takes  a 
position  favoring  approval  by  Congress  of  a 
proposed  amendment  to  the  United  States 
Constitution.  This  is  a  national  legislative 
issue.  After  approval  by  Congress  and 
submission  to  the  states  for  ratification,  the 
proposed  amendment  ceases  to  be  a  national 
legislative  issue. 

Example  (3).  N,  O,  and  Pare  organizations 
described  in  section  501(c)(3)  that  do  not 


have  interlocking  governing  boards,  within 
the  meaning  of  i  56.4911-7(b).  A^  has  elected 
the  expenditure  test  under  section  501(h].  By 
virtue  of  the  governing  instruments  of  O  and 
P,  any  decision  made  by  A' on  national 
legislative  issues  (such  as  issues  concerning 
action  on  acts,  bills,  resolutions,  or  similar 
items  by  Congress)  binds  both  O  and  P. 
Under  their  governing  instruments.  O  and  P 
are  not  bound  on  any  other  issues.  Therefore, 
N,  O,  and  P  constitute  a  limited  affiliated 
group.  If  P  sends  a  series  of  letters  and 
pamphlets  to  members  of  Congress  in  support 
of  bill  V.  their  cost  will  be  included  in  A^'s 
and  Fa  expenditures  for  direct  lobbying  and 
in  ATs  and  Ps  exempt  purposes  expenditures, 
but  will  not  be  included  in  Cb  lobbying 
expenditures.  If  N  hires  a  lobbyist  to  solicit 
support  for  bill  V,  the  cost  of  hiring  the 
lobbyist  will  be  includable  only  in  ATs 
lobbying  expenditures.  Any  lobbying 
expenditures  incurred  by  either  O  or  P  on  any 
issue  that  is  not  a  national  legislative  issue 
will  not  be  included  in  ATs  lobbying 
expenditures. 

Example  (4).  Y  is  an  electing  organization 
and  a  member  of  a  limited  affiliated  group  of 
organizations.  Y  controls  organizations  A,  B. 
and  C  with  respect  to  national  legislative 
issues  but  is  not  controlled  by  any  other 
organization.  Vs  taxable  year  is  the  calendar 
year.  During  1982,  A  dissolves  on  March  15th 
and  D,  also  controlled  by  Y  with  respect  to 
national  legislative  issues,  is  established  on 
May  1st  For  1982  the  limited  affiliated  group 
comprises  Y.  A,  B.  C,  and  D. 

Example  (5).  P.Q.R,  and  S  are  electing 
organizations.  The  governing  instruments  of 
Q  require  it  to  adopt  the  positions  on  national 
legislative  issues  adopted  by  P.  R  is  similarly 
bound  by  Q's  positions.  R  and  S  have 
interlocking  governing  boards,  within  the 
meaning  of  section  56.4911-7{b).  but  Ss 
governing  instruments  do  not  require  it  to 
adopt  the  position  of  any  other  organization 
on  any  legislative  issues.  Under  §  56  4911- 
7(e)(1),  P.  Q,  R,  and  S  are  members  of  an 
affiliated  group.  Applying  paragraph  (b)  of 
this  section,  it  is  determined  that  (1)  P.  Q,  R 
and  S  are  members  of  an  affiliated  group;  and 
(2)  R  and  5  are  affiliated  by  reason  of 
interlocking  governing  boards.  Accordingly. 
P,Q,R  and  S  are  not  a  limited  affiliated 
group.  Similariy,  P,  Q,  and  R  do  not  constitute 
a  limited  affiliated  group  because  they  are 
members  of  an  affiliated  group  comprising  P. 
Q,  R,  and  S,  two  of  whose  members,  R  and  S. 
are  affiliated  by  reason  of  interlocking 
governing  boards. 

Example  6.  T.  U,  V.  and  Ware  electing 
organizations.  The  governing  instruments  of 
U  and  V  require  them  to  adopt  the  positions 
on  national  legislative  issues  adopted  by  T. 
but  do  not  require  them  to  adopt  the  positions 
of  any  organization  on  any  other  legislative 
issues.  The  governing  documents  of  W 
require  it  to  adopt  the  positions  of  Von  all 
legislative  issues.  Applying  paragraph  (b)  of 
this  section,  it  is  determined  that,  (1)  T,  U.  V. 
and  Ware  all  members  of  an  affiliated  group: 

(2)  no  two  of  r,  U.  V.  and  IV  are  affiliated  by 
reason  of  interlocking  governing  boards:  but 

(3)  W  is  bound,  under  its  governing 
instrument,  by  decisions  of  Von  legislative 
issues  that  are  not  national  legislative  issues. 
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Accordingly  T,  U.  V,  and  WAo  not  constitute 
a  timited  affiliated  group.  Similarly.  T,  U,  and 
Vdo  not  constitute  a  limited  affiliated  group. 
T,  U,  V,  and  IV  are  an  affiliated  group  under 
t  Se.4911-7. 

958.6001-1    NotieaorrsgiiiatiofM 

raquMig  rvcordt,  statmwnts,  and  special 
ratunM. 

(a)  In  general.  The  provisions  of 

S  53.6001-1  shall  apply  to  any  person 
subject  to  tax  under  chapter  41,  Subtitle 
D,  of  the  Code,  by  treating  each 
reference  to  chapter  42  in  5  53.8001-1  as 
a  reference  to  chapter  41. 

(b)  Cross  references.  See  §  56.4911-6 
for  general  information  on  records  of 
lobbying  expenditures.  See  §S  56.4911- 
9(d)  and  56.4911-10(f)  for  information 
that  members  of  an  afGliated  group  and 
a  limited  affiliated  group,  respectively, 
are  to  provide  to  other  members  of  the 
group  and  to  the  Internal  Revenue 
Service. 

S  56.601 1-1    Ganaral  rsqulrmTMnt  of 
rttum,  statMMfrt,  or  Itt 

Every  organization  liable  for  the  tax 
imposed  by  section  4911(a)  shall  file  an 
annual  return  with  respect  to  the  tax  on 
the  form  prescribed  by  the  Internal 
Revenue  Service  for  that  purpose  and 
shall  include  the  information  required 
by  the  form  and  its  instructions. 
Roscoe  L.  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  86-29918  Filed  11-4-1986;  8:45  am] 

BIUJNO  COOC  4«30-01-« 


26  CFR  Part  31 
[LR-12-66] 

Time  and  Manner  of  Making  Quarterly 
Payments  of  the  Railroad 
Unemployment  Repayment  Tax 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


SUMMARY:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  employment  tax 
regulations  relating  to  the  time  and 
manner  of  making  quarterly  payments  of 
the  railroad  unemployment  repayment 
tax.  The  text  of  the  temporary 
regulations  serves  as  the  comment 
dociunent  for  this  notice  of  proposed 
rulemaking. 

DATES:  Proposed  Effective  Date:  The 
proposed  amendments  would  be 
effective  30  days  after  publication  in  the 
Federal  Register  of  the  Treasury 
decision  finalizing  these  regulations  and 


would  be  applicable  to  remuneration 
paid  after  June  80, 1986. 

Dates  For  Comments  and  Requests 
For  a  Public  Hearing:  Written  comments 
and  requests  for  a  public  hearing  must 
be  delivered  or  mailed  by  January  5, 
1987. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attention  CC:LR:T 
(LR-12-86)  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT. 

Gail  H.  Morse  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.,  Washington. 
DC  20224.  Attention  CC:LR:T  (202-56ft- 
3297,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background      | 

The  temporary  regulations  in  the  rules 
and  regulations  portion  of  this  issue  of 
the  Federal  Regfeter  amend  the 
Employment  Tax  Regulations  (26  CFR 
Part  31)  under  section  6011,  8071,  6157. 
and  6302  of  the  Internal  Revenue  Code. 

For  the  text  of  the  temporary 
regulations  see  T.D.  8105  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  addition  to  the  regulations. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291       j 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  The  Internal 
Revenue  Service  has  concluded  that  the 
regulations  herein  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Requests  For  a  Public 
Hearing  I 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  conunents  and  requests 
for  a  public  hearing  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 


contained  herein  have  been  submitted  to 
OMB  for  review  under  the  Paperwoiic 
Reduction  Act,  and  comments  on  them 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attn:  Desk  Officer  for  the  Internal 
Revenue  Service,  New  Executive  Office 
Building.  Washington.  DC  20503.  The 
Internal  Revenue  Service  requests 
persons  submitting  comments  to  OMB  to 
also  send  copies  of  |he  conmients  to  the 
Service. 


fthe 


Drafting  Informatioa 

The  principal  author  of  these 
proposed  regulations  is  Gail  H.  Morse  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
fi-om  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  both  on  matters  of 
substance  and  style. 
P.  E.  Coates. 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  8&-24984  Filed  10-31-«6;  1:29  pmj 
BiLima  CODE  oao-oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  67        | 

[CC  Docket  No.  80-286] 

Communications  Common  Carrier, 
Telephone;  Extension  of  Reply 
Comment  Period 

agency:  Federal  Communications 
Commission. 

ACTION:  Order  inviting  comments; 
Extension  of  reply  comments. 

summary:  In  this  proceeding  addressing 
MTS  and  WATS  market  structure,  the 
Federal-State  Joint  Board,  in  its  Order 
Inviting  Comments  and  Request  for 
Data,  FCC86J-1  (released  May  7. 1986 
and  published  June  ID.  1986.  51  FR 
21000).  set  out  certain  issues  with  regard 
to  Category  6  and  Category  8  Central 
Office  Equipment  and  asked  for 
comments  on  those  issues.  Four  of  the 
parties  to  this  proceeding  requested  that 
the  time  for  filing  reply  comments  on 
these  issues  be  extended  from  October 
24, 1986,  until  November  3. 1986.  They 
assert  that  because  of  delays  in  data 
processing,  data  would  not  be  available 
in  usable  form  imtil  too  late  to  permit 
adequate  analysis  and  preparation  of 
reply  comments  by  October  24, 1986. 
The  Chief,  Common  Carrier  Bureau, 
extended  the  time  for  filing  until 
October  29. 1988.  He  stated  that,  given 
the  need  to  avoid  delay  in  the  resolution 
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of  this  proceeding,  the  full  extension 
requested  did  not  appear  justified.  He 
stated  that  the  October  29, 1986,  date 
should  allow  the  petitioners  adequate 
time  to  prepare  and  submit  their  reply 
comments. 

DATES:  Reply  comments  due  on  or 
before  October  29, 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Wilson,  or  Cindy  Schonhaut, 
Accounting  and  Audits  Division.  Federal 
Communications  Commission, 
Washington,  DC  20554  (202)  632-7500. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Order  in  CC  Docket  No. 
80-286,  adopted  by  the  Chief.  Common 
Carrier  Bureau,  on  October  23, 1988.  and 
released  on  October  29, 1986.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service,  2100 
M  Street.  NW.,  Room  140,  Washington, 
DC  20037,  (202)  857-3800. 

Ordering  Clauses 

Accordingly  it  is  ordered,  that  the 
Request  for  Extension  of  Time  filed  on 
October  20, 1986,  is  granted  to  the  extent 
indicated  above;  and 

It  is  further  ordered,  that  the  date  for 
filing  reply  comments  in  this  proceeding 
is  extended  to  October  29, 1986. 


Federal  Communications  Commission, 

Albert  Halprin, 

Chief,  Common  Carrier  Bureau. 

[FR  Doc.  86-24948  Filed  11-4-86;  8:45  am] 

MLUNQ  CODE  (712-01-11 

DEPARTMENT  OF  COMMERCE 

NatkMWl  Oceanic  and  Atmosphmic 
Administration 

50  CFR  Part  644 

Caribbean  Fishery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NFMS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  a  fishery  management  plan 
(FMP)  for  billfishes  is  being  developed 
as  a  joint  effort  of  the  South  Atlantic. 
New  England.  Gulf  of  Mexico.  Mid- 
Atlantic,  and  Caribbean  Fishery 
Management  Councils.  The  basic 
objective  of  the  FMP  is  to  promote  the 
conservation  of  these  billfish  throughout 
their  range. 

The  Caribbean  Fishery  Management 
Council  (Council)  must  adopt  a  position 
regarding  some  of  the  management 
options  that  are  proposed  in  the  draft 
FMP.  To  this  end.  the  Caribbean  Council 
has  decided  to  hold  public  hearings  to 
receive  comments  from  constituents  on 
the  proposed  options.  Interested  persons 
are  invited  to  attend  and  participate. 
dates:  See  "supplementary 
INFORMATION"  for  dates,  time,  and 


locations  of  the  hearings.  PubUc 
comments  are  invited  through  December 
5.1986. 

addresses:  See  "supplementary 
INFORMATION"  for  locations  of  the 
hearings.  Written  comments  should  be 
sent  to  the  Caribbean  Fishery 
Management  Council,  Suite  1108.  Banco 
de  Ponce  Building.  Hato  Rey.  Puerto 
Rico  00918. 

FOR  FURTHER  MtPORMATKNI  CONTACT: 

Omar  Munoz-Roure.  Executive  Director, 
Caribbean  Fishery  Management 
Council.  809-753-4926. 

SUPPLEMENTARY  INFORMATION:  The 

hearings  are  schedided  as  follows: 
U.S.  Virgin  Islands 

November  24. 1986.  7:00  p.m.  Conference 

Room.  Legislature  Building, 

Christiansted,  St  Croix. 
November  25. 1986.  7KX)  p.m.  Conference 

Room,  Legislature  Building,  Charlotte 

Amalie,  St.  Thomas. 

Puerto  Rico 

December  2, 1986,  9:30  a.m.  Colegio  de 
Ingenieros  y  Agrimensores,  Roosevelt 
Development  Hato  Rey.  Puerto  Rico. 

December  3. 1986.  2:00  p.m.  Mayaguez 
Hilton  Hotel.  Mayaguez,  Puerto  Rico. 

December  4. 1986.  2K)0  p.m.  Holiday  Inn 
Hotel,  Highway  No.  2.  El  Tuque, 
Ponce.  Puerto  Rico. 

Dated:  October  30, 1986. 
Morris  M.  Pallozzi, 

Director,  Office  of  Enforcement 

[FR  Doc.  86-24965  Filed  10-31-86;  11:23  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rides  or 
proposed  rules  that  are  applicabie  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
auttwrity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Student  Sarvica-Leaming  Projacts; 
Avallabillty  of  Funda 

agency:  action. 

action:  Notice  of  Availability  of  funds; 

Student  Service-Learning  Projects. 


The  Division  of  VISTA/Service- 
Leaming  Programs,  ACTION,  announces 
the  availabihty  of  funds  for  fiscal  year 
1987  for  new  VISTA  Service-Learning 
grants  authorized  by  the  Domestic 
Volunteer  Service  Act  of  1973.  as 
amended  [Pub.  L.  93-113.  Title  I.  Part  B. 
42  U.S.C.  4974.) 

Application  kits  and  technical 
assistance  on  grant  preparation  are 
available  from  the  ACTION  State 
Office.  Two  completed  application 
forms,  with  original  signature,  must  be 
received  in  the  appropriate  ACTION 
State  Office  no  later  than  5:00  PM  local 
standard  time  on  February  20, 1987. 

Any  applications  received  after  that 
date  will  not  be  considered  for  Fiscal 
Year  1987  funding. 

L  Purpose 

The  statutory  purpose  of  student 
service-learning  projects  is  to  encourage 
students  to  undertake  volunteer  service 
in  their  communities  in  such  a  way  as  to 
enhance  the  educational  value  of  the 
service  experience,  through 
participation  in  activities  which  address 
poverty-related  problems.  Student 
volunteers  must  be  enrolled  in 
secondary,  secondary  vocational  or 
post-secondary  schools  on  an  in-school 
or  out-of-school  basis.  They  serve  on  a 
part-time,  non-stipended  basis. 

Service  opportunities  must  result  in 
student  volunteers  gaining  experiences 
through  service  in  poverty  communities 
which  relate  to  classroom,  vocational,  or 
other  learning  needs. 

It  is  the  intent  of  student  service- 
learning  projects  to  join  community, 
school  and  youth  in  developing  the 
scope  and  nature  of  volunteer 
experiences  which  serve  the  needs  of 
poverty  communities  while  securing 


resources  by  which  the  effort  can  be 
continued  and  expanded  after  federal 
support  ends. 

Local  commimities  should  determine 
what  their  problems  are  and  how  best  to 
solve  them.  ACTION  resources  can  be 
made  available  to  assist  in  helping 
communities  solve  some  of  their 
problems  through  fostering  student 
volunteer  service.  The  community  must 
generate  increasing  resources  to  enable 
the  project  to  continue  once  ACTION 
grant  funds  are  no  longer  provided. 
Technical  assistance  and  training  in 
project  management,  fund  raising  and 
recruiting  will  be  provided  by  ACTION 
as  required. 

n.  Grantee  Eligifaility  and  Selection 
Criteria 

The  following  criteria  will  be 
employed  by  ACTION  staff  in  the 
selection  and  approval  of  student 
service-learning  projects: 

a.  The  applicant  must  be  a  Federal. 
State,  or  local  agency,  or  private  non- 
profit organization  or  foundation  in  the 
United  States,  the  District  of  Columbia, 
Virgin  Islands.  Puerto  Rico,  American 
Samoa,  or  Guam,  which  has  the 
authority  to  accept  and  the  capabiHty  to 
administer  a  student  service-learning 
project  grant. 

b.  Student  volunteer  activities  must  be 
poverty-related  in  scope  and  otherwise 
comply  with  the  provisions  of  the 
legislative  authority  outlined  in  Part  II. 

C.  Grant  funds  must  be  used  to  initiate 
or  expand  a  student  volunteer  service- 
learning  project  which  addresses  the 
needs  of  the  low-income  community. 

d.  The  grantee  must  develop  and 
maintain  community  support  for  the 
student  service-learning  project  through 
a  planned  program  including  public 
awareness  and  communications. 

e.  Community  representation  in  the 
project's  operation,  including 
representatives  of  youth  groups,  school 
systems,  educational  institutions,  etc., 
must  be  identified  in  the  grant 
application. 

f.  The  grant  application  must 
demonstrate  that  project  goals  and 
objectives  are  quantifiable,  measurable, 
and  show  benefits  to  the  student 
volunteers  and  to  the  low-income 
community.  It  must  describe  the 
expected  learning  outcomes  which  will 
result  from  the  service  experience.  The 
projected  number  of  student  volunteers 
who  will  serve  in  the  project  and  hours 


of  service  are  to  be  included  in  project 
goals  and  objectives. 

g.  The  grant  appUcation  must 
demonstrate  how  student  volunteers 
will  be  recruited  and  how  they  wiU 
receive  orientation  appropriate  to  their 
assignments. 

h.  The  grantee  must  identify  resources 
which  will  permit  continuation  of  the 
service-learning  project  upon  the 
conclusion  of  Federal  funding  as 
outlined  in  Part  n. 

i.  The  grantee  must  comply  with  all 
programmatic  and  fiscal  aspects  of  the 
project  and  may  not  delegate  or  contract 
this  responsibihty  to  another  entity.  TTiis 
does  not  refer  to  agreements  made  with 
volunteer  placement  sites  as  discussed 
in  Part  V.  This  includes  comphance  with 
applicable  financial  and  fiscal 
requirements  established  by  ACTION  or 
other  elements  of  the  Federal 
government. 

j.  The  grantee  must  ensure  compliance 
with  the  restrictions  outlined  in  Part  VI. 

m.  Grant  Application  Proceduras 

A.  Scope  of  Grant      ! 

Student  service-learning  project 
grants  are  awarded  for  up  to  a  twelve 
month  period.  Requests  for  second  or 
third  year  reduced  funding  can  be 
sought  by  grantees.  Maximum  federal 
awards  over  a  period  of  three  years  are 
up  to  $15,000  for  the  first  year,  up  to 
$10,000  for  the  second,  and  up  to  $5,000 
for  the  third.  The  grantee  is  required  to 
contribute  a  local  share  of  at  least  43,000 
each  year.  Final  determination  of  the 
actual  amount  of  grant  awards  rests 
with  the  ACTION  Regional  Director. 

ACTION  seeks  sponsoring 
organizations  which  can  demonstrate 
the  abihty  to  raise  sufficient  local 
support  in  order  to  achieve  100%  non- 
ACTION  funding  of  their  student 
service-learning  projects  after  Federal 
funding  ends. 

Applicants  for  new  or  renewal  grants 
must  comply  with  the  provisions  of 
Executive  Order  12372.  the 
"Intergovernmental  Review  of  Federal 
Programs  and  Activities"  as  set  forth  in 
45  CFR  Part  1233.  ACTION  State  Offices 
will  provide  applicant  organizations 
with  technical  assistance  regarding  this 
requirement. 

B.  Procedures  for  New  Grantees 

Applications  will  be  submitted  to  the 
appropriate  ACTION  State  Office  for 


Federal  RijgUter  /  Vol.  51.  No.  214  /  Wedneaday.  November  5.  1886  /  Notioei 


programmatic  aad  technical  review. 
ACTION  Regional  Onices  will  review 
all  new  applicalionx  recommended  for 
funding  by  the  State  Offices  and  send 
them,  along  «ridi  Regional 
reconmendatioiu,  to  die  Director  of 
VISTA/Service-LeamiQg  Prpgrana.  The 
Director  of  VISTA/Service-Leaming  will 
render  final  decisions  on  new  student 
service-learning  project  grant 
applications. 

Regional  Grants  and  Contracts 
Officers  will  issue  Notices  of  Grant 
Awards  upon  notification  from  the 
Director  of  VISTA/Service-Learrimg 
Programs. 

IV.  Project  Man^gHMBt 

Sponsors  shall  manage  grants 
awarded  to  tbem  la  acccndance  with  the 
provisions  of  these  goideliiies  aad 
ACTION  Handbook  28Sa2.  Grants 
Management  Handbook  for  Grantees, 
which  urill  be  fnraished  the  sponsor  at 
the  time  the  initial  ^ant  is  Awarded. 

Project  support  provided  under  an 
ACTION  grant  will  be  fiimished  at  the 
lowest  possible  cost  oonsisteRt  widi  die 
effective  operation  of  the  project  Project 
costs  for  which  ACTION  fimds  are 
budgeted  must  be  justified  as  being 
essential  to  project  operation. 

A.  Local  Support  Contributions:  The 
student  service-learning  project  sponaor 
shall  be  responsible  for  providing  at 
least  $3,0(n  in  non-federal  sltare 
contribution  for  eadi  year  of  the  grant's 
operation.  This  amount  can  be  obtained 
through  cash  and/or  allowable  in-kind 
contributions. 

Local  share  can  include,  but  is  not 
limited  to,  cash  or  tn-kind  contributions 
such  as  office  space,  office  equipment, 
supplies,  accounting  services,  insurance, 
vehicles,  telephones,  printing,  postage, 
reoognition,  travel  and  personnel  which 
directly  benefit  the  project 

B.  Reporting  Reqaireraents:  Sponsors 
must  comply  widi  fiscal  reporting 
requirements  as  outUned  in  ACTION 
Handbook  2650.2  and  must  nuinlain 
records  in  accordance  with  generally 
accepted  accounting  principles.  Recoids 
shall  be  k^  available  for  inspection  at 
the  reque^  of  ACTION  and  shall  be 
preserved  for  at  least  three  years 
following  the  date  of  submission  of  the 
final  Financial  Status  Report  for  each 
budget  period. 

If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims,  or 
au(fit  findings  involving  the  records 
have  been  resolved. 

A  qnarteriy  project  progress  report 
shall  also  be  submitted  to  the  ACTION 
State  Office  no  later  than  30  days  after 
the  end  of  each  project  quarter.  Hie 


report  shall  include,  but  not  be  limited 
to.  die  following  items: 

1.  A  comparison  of  actual 
accompIishm^Lts  wtth  the  goals  and 
objectives  established  for  ^  p^od. 

Z.  Tlie  number  of  volunteers 
participating  in  the  project  during  the 
quarter. 

3.  The  number  of  volunteer  hours 
generated  during  die  quarter. 

4.  Problems,  delays,  or  adverse 
conditions  that  have  affected  cm-  will 
affect  the  attainment  of  project 
objectives. 

C.  Insurance:  Grantees  are 
responsible  for  ensuring  that  student 
volunteers,  whUe  performing  their 
assignments,  have  adequate  accident, 
personal  liabifity,  and  automobile 
liability  insurance  coverage  consistent 
widi  odier  insurance  maintained  by  the 
organization,  and  with  sound 
institutional  and  business  practices. 

D.  Transportation: 

The  sponsor  should  structure  student 
volunteer  assignments  to  minimize 
transportation  expenses  and 
requirements. 

When  transportation  is  not  provided, 
voluntoera  may  be  reimbursed  for  actual 
costs  within  the  limitations  prescribed 
by  the  local  pn^ect  and  tfie  availability 
of  lands. 

E.  ftofect  Staff:  Each  grantee  will 
designate  a  person  to  serve  as  the 
Pr^ect  IKie^or.  A  faU-time  Director  is 
desirable  yet  fiscal  realities  or  project 
needs  may  diolaie  odierwise.  A 
rationale  for  less  than  a  full-time  Project 
Director  nntst  be  incloded  widi  the 
project  application.  Supervision  of  the 
Project  Diteotar  is  the  responsibility  of 
the  qxnsor. 

Student  aervice-learning  project  staff 
are  employees  of  the  grantee 
organixation  and  are  subject  to  its 
personnel  policies  and  practices. 

F.  Community  Relations: 

1.  Public  Awareness:  A  strong 
commumty  relations  program  ensures 
public  awareaeas  of  start-up  and 
continuing  project  activities.  It  is 
essential  iclr  tlK  wcoessfiil  recruiting  of 
volunteers  and  £or  the  recognition  of 
volunteer  service.  Hie  project  sponsor 
and  Project  Director  should  inform 
community,  city  and  county  officials, 
and  the  media  about  development, 
growth  and  sacoess  of  the  student 
service-leamiBg  project. 

2.  Volunteer  Reoognition:  With  Uie 
participation  of  the  sponsor,  the  staff, 
and  volunteer  placement  sites, 
recognition  should  be  given  to  student 
volunteers  for  service  to  die  community. 
Projects  can  also  provide  recognition  to 
local  individuals  and  agencies  or 
organizations  for  significaat  activities  in 
support  of  project  goals. 


3.  Cnnmunity  sapport:  A  viable 
community  support  system  needs  to  be 
initiated  to  eaaore  pri^ect  saocess  and 

project  continuation  without  Federal 
fimds.  Project  support  may  be  sought 
from  school  districts,  governmental 
entities,  religious  and  service  groups. 
United  Way,  foundations,  the  business 
community,  youdi  organizations,  eto. 
One  method  of  enlisting  and  maintaining 
commimity  support  for  the  project's 
operation  is  dirough  the  establishment 
of  a  project  advisory  council  and/or 
working  committee  of  die  sponsor's 
board. 

V.  Stadeat  Valiintoar  Aasiguments 

Student  volunteers  are  assigned  to 
serve  low-income  communities  in  a 
variety  of  ways.  Local  sponsors  are 
expected  to  develop  volunteer  service 
opportunities  taking  into  consideration 
the  focus  of  the  project,  the  age,  skills, 
and  interests  of  student  volunteers,  as 
well  as  the  value  of  the  learning 
experience  itself. 

Clear  understanding  concerning  the 
responsibilities  of  volunteer  placement 
sites  must  be  reached  between 
representatives  of  the  grantee's  project 
staff  and  the  volunteer  site  supervisor. 
Agreements  may  be  formally  arranged 
through  the  utilization  of  a 
Memorandum  <rf  Understanding,  a  Letter 
of  Agreement  or  other  means. 

A  formal  agreement  between  the 
project  staff  and  volunteer  site  will 
gready  assist  the  staff  and  volunteers  in 
the  management  of  volunteers.  Issues 
and  responsibilities  concerning 
volunteer  orientation/training,  volunteer 
transportation,  recognition  and  reporting 
of  service  hours,  are  functions  outiined 
in  this  agreement 

VI.  Restrictions 

A.  Special  restrictions  on  student 
service-learning  project  grantees: 

1.  Political  Activities 

a.  Grant  funds  shall  not  be  used  to 
finance,  directly  or  indirecUy.  any 
activity  to  influence  the  outcome  of  any 
election  to  public  office  or  any  voter 
registration  activity. 

b.  No  project  shall  use  grant  funds  to 
provide  services,  employ  or  assign 
personnel  or  volunteers  for.  or  take  any 
action  which  would  result  in  the 
identification  or  apparent  identification 
of  the  project  with: 

(IJ  any  partisan  or  non-partisan 
political  activity  or  any  other  political 
activity  assodted  with  a  candidate,  or 
contending  faction  or  group,  in  an 
election  for  public  or  party  office; 

(2)  any  activity  to  provide  voters  or 
prospective  voters  with  transportation 
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to  the  polls  or  similar  assistance  in 
connection  with  any  election;  or 
(3)  any  voter  registration  activity. 

2.  Lobbying 

a.  No  grant  funds  or  volunteers  may 
be  used  by  the  sponsor  in  any  activity 
for  the  purpose  of  influencing  the 
passage  or  defeat  of  legislation  or 
proposals  by  initiative  petition,  except 
as  follows: 

(1)  In  any  case  in  which  a  legislative 
body,  a  committeee  of  a  legislative 
body,  or  a  member  of  a  legislative  body 
requests  a  student  volunteer,  a  sponsor 
chief  executive,  his  or  her  designee,  or 
project  staff  to  draft  review,  or  testify 
regarding  measures  or  to  make 
representations  to  such  legislative  body, 
conunittee,  or  member;  or 

(2)  In  connection  with  an 
authorization  or  appropriation  measure 
directly  affecting  operation  of  the 
program. 

Regulations  found  in  45  CFR  Part  1226. 
"Prohibitions  On  Electoral  and  Lobbying 
Activities."  apply  fully  hereto,  and 
provide  further  details  on  the  limitations 
of  political  and  lobbying  activities  that 
apply  to  volunteers  and  sponsors.  Each 
grantee  is  obliged  to  know,  and 
communicate  to  staff  and  volunteers,  the 
prohibitions  included  therein. 

3.  Special  Restriction  on  State  or  Local 
Government  Employees 

If  the  sponsor  receiving  a  grant  from 
ACTION  is  a  state  or  local  government 
agency,  certain  restrictions  contained  in 
Chapter  15  of  Title  5  of  the  United  States 
Code  are  applicable  to  persons  who  are 
principally  employed  in  activities 
associated  with  the  project.  TTie 
restrictions  are  not  applicable  to 
employees  of  educational  or  research 
institutions.  An  employee  subject  to 
these  restrictions  may  not: 

a.  Use  his  or  her  official  authority  or 
influence  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election 
or  nomination  for  office. 

b.  Directiy  or  indirectiy  coerce, 
attempt  to  coerce,  command,  or  advise  a 
State  or  local  officer  or  employee  to  pay, 
lend  or  contribute  anything  of  value  to  a 
party,  committee,  organization,  agency 
or  person  for  political  purposes;  or 

c.  Be  a  candidate  for  elective  office, 
except  in  a  non-partisan  election.  "Non- 
partisan election"  means  an  election  at 
which  none  of  the  candidates  is  to  be 
nominated  or  elected  as  representing  a 
political  party  any  of  whose  candidates 
for  Presidential  election  received  votes 
in  the  last  preceding  election  at  which 
Presidential  electors  were  selected. 

If  a  project  staff  member,  whose 
salary  is  traceable  in  whole  or  in  part  to 
an  ACTION  grant,  is  also  a  State  or 


local  government  employee,  the  staff 
member  is  covered  by  provisions  of  the 
Hatch  Act.  restricting  in  many  instances 
public  participation  in  partisan  political 
activities.  Questions  about  the  coverage 
of  the  Hatch  Act  may  be  addressed  to 
the  Office  of  Geoeral  Counsel.  ACTION. 
Washington.  DC  20525. 

4.  Non-discrimination:  No  person  with 
responsibility  for  the  operation  of  a 
project  shall  discriminate  with  respect 
to  any  activity  or  program  because  of 
race,  creed,  belief,  color,  national  origin, 
sex.  age.  handicap,  or  political 
affiliation. 

5.  Religious  Activities:  Volunteers  and 
project  staff  funded  by  ACTION  shall 
not  give  religious  instruction,  conduct 
worship  services,  or  engage  in  any  form 
of  proselytization  as  part  of  their  duties. 

6.  Labor  and  Anti-Labor  Activity:  No 
grant  funds  shall  be  directiy  or 
indirectiy  utilized  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

7.  Non-displacement  of  Employed 
Workers:  A  student  volunteer  may  not 
perform  any  service  or  duty  which 
would  supplant  the  hiring  of  workers 
who  would  otherwise  be  employed  to 
perform  similar  services  or  duties;  or 
result  in  the  displacement  of  employed 
workers  or  impair  existing  contracts  for 
service. 

8.  Non-compensation  for  Services:  No 
volunteer  or  other  person,  organization, 
or  agency  shall  rtquest  or  receive  any 
compensation  for  services  of  student 
volunteers.  No  volunteer  site  of  any 
member  or  cooperating  organization 
shall  be  requested  or  required  to 
contribute  or  to  solicit  contribution  to 
establish  any  part  of  a  local  share.  This 
does  not  prevent  the  acceptance  of  cash 
contributions  made  voluntarily  and 
without  condition  to  the  grantee  for 
legitimate  charitdble  purposes. 

9.  Volunteer  Stctus:  Student 
volunteers  are  not  employees  of  the 
sponsoring  organization  or  the  U.S. 
Government  while  volunteers. 

Following  is  an  address  list  of 
ACTION  Regional  Offices,  along  witii 
the  addresses  of  ACTION  State  Offices 
under  their  jurisdiction: 

Region  I  | 

ACTION  Region  Office,  441  Stuart 

Sti^et.  9tii  Floor,  Boston,  MA  02116 
ACTION  State  Office.  Abraham  Ribicoff 

Fed.  Bldg.,  450  Main  St.,  Rm  524, 

Hartford,  CT  08103 
ACTION  State  Office.  Federal  Bldg..  Rm 

305.  76  Peari  Street  Portiand.  ME 

04101 

ACTION  State  Office,  441  Stuart  Sti-eet. 
9th  Floor,  Boston,  MA  02118 


(New  Hampshire/Vtrmont) 

ACTION  State  Office.  Federal  Post 
Office  &  Courthouse.  55  feasant 
Sb^et  Rm  316.  Concord,  NH  03301 

ACTION  State  Office,  John  E.  Fogarty 
Bldg.,  Rm  200, 24  Weybosset  Street 
Providence,  RI 02903 

Region  n 

ACTION  Region  Office,  Jacob  K.  Javits 
Fed.  Bldg..  28  Federal  Plaza,  Suite 
1611,  New  York,  NY  10278 

ACTION  State  Office,  402  East  State  St, 
Rm  246,  Trenton,  H\  08808 

(Metropolitan  New  York) 

ACTION  State  Office,  Jacob  K.  Javits 
Fed.  Bldg,  26  Federal  Plaza,  Suite  1609. 
New  York.  NY  10278 

(Upstate  New  York) 

ACTION  State  Office,  U.S.  Courthouse 
Federal  Bldg.,  445  Broadway,  Room 
103,  Albany.  NY  12207 

(Puerto  Rico/Virgin  Islands) 

ACTION  State  Office.  Frederico 
DeGetau  Federal  Ofc.  Bldg.,  Carlos 
Chardon  Avenue,  Suite  862.  Hato  Rey, 
PR  00918 

Region  m  | 

ACTION  Region  Office.  U.S.  Customs 

House.  2nd  &  Chestnut  St,  Rm  108, 

Philadelphia,  PA  19106 
ACTION  State  Office,  Federal  Building. 

RoOTi  372-D.  600  Federal  Place, 

Louisville,  KY  4020Z 
ACTION  State  Office.  Federal  Building, 

31  Hopkins  Plaza,  Romm  1125, 

Baltimore,  MD  21201 
ACTION  State  Offic*  Federal  Building. 

Room  500. 65  Marconi  Blvd.. 

Columbus,  OH  43215 
ACTION  State  Office;  U.S.  Customs 

House,  Room  108,  did  &  Chestnut 

Streets,  Hiiladelphia,  PA  19106 

(Virginia/Dist  of  Columbia 

ACTION  State  Office,  400  North  8th 
Street  P.O.  Box  10066,  Richmond,  VA 
23240 

ACTION  State  Office,  603  Morris  Street 
2nd  Floord,  Charleston,  WV  25305 

Region  rv 

ACTION  Region  Office,  101  Marietta  St. 

N.W.,  Suite  1003,  Atlanta,  GA  30323 
ACTION  State  Office,  2131 8th  Avenue 

North,  Rm  722.  Birmingham,  AL  35203 
ACTION  State  Office.  930  Woodcock 

Road,  Suite  221,  Orkndo,  FL  32803 
ACTION  State  Office.  75  Piedmont  Ave.. 

NE,  Suite  412,  AUanta,  GA  30303 
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ACTION  State  Office.  Federal  Building, 
Rm  1005-A,  100  West  Capital  Street, 
Jackson,  MS  39269 

ACTION  State  Office,  Federal  Bldg., 
P.O.  Century  Station,  300  Fayetleville 
Street  Mall,  Rm  131,  Raleigh.  NC  27801 

ACTION  State  Office,  Federal  Building. 
Room  872, 1335  Assembly  Street, 
Columbia,  SC  29201 

ACTION  State  Office,  Federal  Bldg./US 
Courthouse,  801  Broadway.  Room  246, 
Nashville,  TN  37203 

RegioB  V 

ACTION  Region  Office,  10  West  Jackson 

Blvd.,  6th  Floor.  Chicago.  IL  60604 
ACTION  State  Office,  10  West  Jadcson 

Blvd.,  6th  Floor.  Chicago,  IL  60604 
ACTION  State  Office,  46  East  CHiio 

Street,  Room  457,  Indianapolis,  IN 

46204 

ACTION  State  Office.  Federal  Building. 

Room  339,  210  Walnut,  Des  Moines, 

lA 50309 
ACTION  State  Office,  Federal  Bldg.. 

Room  652. 231  West  Lafayette  Blvd., 

Detroit,  MI  48226 

ACTION  State  Office.  Old  Federal  Bldg.. 

Room  126.  212  Third  Avenue  South. 

Minneaijolis.  MN  55401 
ACTION  State  Office.  517  East 

Wisconsin  Ave.,  Rm  601,  Milwaukee. 

WI  53202 

Region  VI 

ACTION  Region  Office.  1100  Commerce. 

Rm  6B11.  Dallas.  TX  75242 
ACTION  State  Office.  Federal  Building. 

Room  2506.  700  West  Capitol  Street. 

Little  Rock.  AR  72201 

ACTION  State  Office,  Federal  Building, 
Room  171,  444  S.E.  Quincy,  Topeka, 
KS  66603 

ACTION  State  Office,  626  Main  Street, 

Suite  102.  Baton  Rouge,  LA  70801 
ACTION  State  Office,  Federal  Office 

Building,  911  Walnut,  Room  1701. 

Kansas  City.  MO  64106 
ACTION  State  Office,  Federal  Building. 

Cathedral  Place,  Room  129,  Santa  Fe. 

NM  87501 
ACTION  State  Office.  722  North 

Broadway.  Room  101.  Oklahoma  City. 

OK  73102 
ACTION  State  Office.  611  East  Sixth 

Street.  Suite  107.  Austin.  TX  78701 

Region  Vm  (No  Re^on  VH) 

ACTION  Region  Office,  1405  Curtis 

Street.  Denver,  CO  80202 
ACTION  State  Office,  Columbine  Bldg.. 

Room  301. 1845  Sherman  Street. 

Denver.  CO  80203 
ACTION  State  Office.  Federal  Building. 

Room  8036,  2120  Capitol  Avenue. 

Cheyenne.  WY  82001 


ACTION  State  Office.  Federal  Office 
Bldg.,  Drawer  10051.  301  South  Park, 
Rm  192.  Helena,  MT  59626 

ACTION  State  Office,  Federal  fiklg.. 
Room  293, 100  Centennial  Mall  North, 
Lincoln.  NE  88508 

(North  aSouth  Dakota) 

ACTION  State  Office,  Federal  Building. 

Room  213.  225  S.  Pierre  Street,  Pierre, 

SD  57501 
ACTION  State  Office,  U.S.  Post  Office  & 

Courthouse,  350  South  Main  St.,  Room 

484,  Salt  Lake  City.  UT  84101 

RegjonIX 

ACnON  Region  Office.  211  Main  Street 

Rm  530.  San  Francisco.  CA  94105 
ACTION  State  Office.  522  Nor* 

Central.  Room  205-A,  Phoenix.  AZ 

85004 
ACTION  State  Office.  211  Main  Street. 

Room  534,  San  Francisco,  CA  94105 
ACTION  State  Office.  Federal  Bldg., 

Room  14218, 11000  Wilshire  Blvd.,  Los 

Angeles.  CA  90024 

(Hawaii/Guam/American  Samoa) 

ACTION  State  Office,  Federal  Building, 
P.O.  Box  50024.  Honolulu,  HI  96850 

ACTION  State  Office,  4600  Kietzke 
Lane,  Suite  E-141,  Reno,  NV  89502 

Re^onX 

ACTION  Region  Office,  909  First 

Avenue,  Seattle.  WA  98174 
ACTION  State  Office,  TTie  Alaska 

Center,  Suite  340, 1020  Main  Street, 

Boise,  ID  83702 

(Alaska) 

ACTION  State  Office,  Suite  3039, 

Federal  Office  Bldg.,  909  First  Avenue, 

Seattle,  WA  98174 
ACTION  State  Office.  Federal  Bldg.. 

Room  647,  511  N.W.  Broadway, 

Portland.  OR  97209 
ACTION  State  Office,  Suite  3039, 

Federal  Office  Bldg.,  909  First  Avenue, 

Seattle,  WA  98174 

(42  U.S.C.  4974) 

Dated  in  Washington.  D.C.  on  October  28, 
1986. 

Donna  M  Alvarado, 
Director.  ACTION. 
[FR  Doc.  88-24885  Filed  l(M-86;  8:45  am] 

BUJUNQCOOCI 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

October  31. 1966. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 


following  proposals  for  the  collection  of 
information  under  the  provisioRS  of  Qie 
Paperwork  Reduction  Act  f44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  die  infonnation 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  VSTho  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  inlonnatioii:  (8) 
An  indication  of  wfaetlMr  section  3S04(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  itnns  ia  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  fonns  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Blc^..  Washington,  DC  20250  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washiogtoa  DC  20503.  Attn:  Desk 
Officer  for  USDA. 
If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  yon  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 
Grain  Maricet  News  Reports  and 

Molasses  Market  News 
LS-177.  -383.  -388 
Monthly.  Daily 

Businesses  or  other  for-profit  2.828 
responses;  471  hours;  not  applicable 
under  3504(h]. 

James  Ray  (202)  447-6231 

•  Office  of  International  Cooperation 
and  Development  Automated  Skills 
Inventory  System  (ASIST) 

OICD-73  Qualifications  Summary 

Once  only 

Individuals  or  households;  Businesses  or 
other  for-profit  Non-profit 
institutions;  Small  businesses  or 
organizations;  500  responses;  500 
hours;  not  applicable  under  3504(h). 
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Chuck  Rooney  (202)  475-5234. 

Ian*  A.  Bonoit, 

Departmental  Clearance  Officer. 

(FR  Doa  86-25017  Piled  ll-4-«:  8:45  am] 

■LUM  COK  941»«1-M 


Office  Of  ttw  Secretary 

Members  of  Performance  Review 
Boards 

AOENCV:  U.S.  Department  of  Agriculture. 
Acnow  Notice. 


SUMMAllv:  This  document  amends  the 
list  of  Performance  Review  Board 
Members  published  October  25. 1985,  50 
FR  43427  and  October  18, 1985,  50  FR 
42198,  and  gives  notice  of  additional 
Performance  Review  Board  members. 
EFFECTIVE  DATE:  November  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fran  Lopes,  Chief,  Compensation, 
Employment  Performance  and  Executive 
Resources  Staff,  Office  of  Personnel, 
U.S.  Department  of  Agriculture,  14th 
Street  and  Independence  Avenue  SW., 
Washington.  DC  20250,  (202-447-6905). 

The  membership  of  the  U.S. 
Department  of  Agriculture's 
Performance  Review  Boards  include: 


Esrle  |.  Bedenbaugh 
Louis  G.  Bennett 
lame*  Boillot 
J.  Patrick  Boyle 
William  Buiach 
John  Canon 
Vance  Qark 
Keith ).  CoUina 
Lester  Crawford 
Vivian  Culp-Mann 
James  R.  Donald 
George  Dunlop 
Martin  F.  Fitzpatridc 
Ray  Foase 
I.  Robert  Franka 
James  Frazier 
Kenneth  H.  Gilles 
Maiy  Nell  Greenwood 
loseph  Haas 
Glenn  Haney 
Bert  Hawkins 
Christopher  Hicks 
Donald  Houston 
loseph  H.  Howard 
Harold  V.  Hunter 
Jerome  Hytry 
Myron  Johnarud 
Allan  S.  Johnson 
Billy  H.  Jones 
John  P.  Jordan 
WilUam  B.  Kibler 

P«t«n  C.  Myen, 


Teny  B.  Kinney 
Ralph  Klofenstein 
Robert  Leard 
John  E.  Lee.  Jr. 
Sherman  Lewis 
Robert  Long 
Philip  L  Mackie 
Casey  Mann 
John  Marshall 
Diane  Mclntyre 
Kirk  Miller 
Donald  J.  Novotny 
John  H.  Ohman 
Floyd  Payton 
John  W.  Peterson 
R.  Max  Peterson 
G.  Wilson  Scaling 
Judith  Segal 
Carol  Seymour 
Gilbert  E.  Sindelar 
Leon  Snead 
Patricia  Stolfa 
Ed  Thomas 
Eric  P.  Thor.  Jr. 
Randall  Torgerson 
Jack  Van  Mark 
Thomas  A.  Von  Garlem 
Joan  Wallace 
Saul  T.  Wilson 
Monroe  Woods. 


Chairman,  Secretary's  Performance  Review 
Board. 

October  30, 1986. 

[FR  Doc.  86-24978  Filed  11-4-88:  8^45  am] 
MUffM  COOC  MW-W^i 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Onter  No.  338] 

Resolution  and  Order  approving  tiie 
Application  of  ttie  Quad-City  Foreign- 
Trade  Zone,  Inc^  for  a  Foreign-Trade 
Zone  in  tlw  Quad-City  Iowa/Illinois 
Customs  Port  of  Entry 

Resolution  and  order 

Pursuant  to  the  authority  granted  in 
the  Foreign  -Trtde  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Quad-City  Foreign-Trade  Zone,  Inc.,  an 
Iowa  non-profit  corporation  licensed  to  do 
business  in  Ulinofe,  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  December 
23, 1985,  requesting  a  grant  of  authority  of 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  in 
Davenport,  Iowa,  and  Milan.  Illinois,  within 
the  Quad-City  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act.  as  amended,  and 
the  Board's  regulations  are  satisifed,  and  that 
the  proposal  is  in  the  public  interest, 
approves  the  application. 

As  the  proposal  involves  open  space  on 
which  building  may  be  constructed  by  parties 
other  than  the  grantee,  this  approval  includes 
authority  to  the  grantee  to  permit  the  erection 
of  such  buildings,  pursuant  to  Section  400.815 
of  the  Board's  regulations,  as  are  necessary 
to  carry  out  the  zone  proposal,  providing  that 
prior  to  its  granting  such  permission  it  shall 
have  the  concurrences  of  the  local  District 
Director  of  Customs,  the  U.S.  Army  District 
Engineer,  when  appropriate,  and  the  Board's 
Executive  Secretary.  Further,  the  grantee 
shall  notify  the  Board's  Executive  Secretary 
for  approval  prior  to  the  commencement  of 
any  manufacturing  operation  within  the  zone. 
The  Secretary  of  Commerce  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant 

To  Establish,  Operate,  and  Maintain  a 
Foreign-Trade  Zone  in  the  Quad-City,  Iowa/ 
Illinois  Port  of  Entry  Area 

WHEREAS,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  •stablishment,  operation, 
and  maintenance  of  foreign-trade  zones 
hi  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 


foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

WHEREAS,  the  Quad-City  Foreign- 
Trade  Zone,  Inc.  (the  Grantee),  an  Iowa 
non-profit  corporation  also  licensed  to 
do  business  in  Illinois,  has  made 
application  (filed  December  23, 1985, 
Docket  No.  46-85,  51  FR  774)  in  due  and 
proper  form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone 
with  sites  in  Davenport,  Iowa,  and 
Milan,  Illinois,  withdn  the  Quad-City 
Customs  port  of  entry; 

WHEREAS,  Notice  of  said  application 
has  been  given  and  published,  and  full 
oppportunity  has  been  afforded  all 
interest  parties  to  be  heard;  and, 

WHEREAS,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  (15  CFR  Part  400)  are 
satisifed; 

NOW.  THEREFORE,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  in  the 
records  of  the  Board  as  Zone  No.  133  at 
the  above  locations  and  more 
particualrly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  perrnits  irom  Federal,  State, 
and  municipial  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  be 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
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protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
i&cilitfis 

IN  WTTNESS  WHEREOF,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC,  this  29th  day 
of  October  1986.  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board, 

Makx>lm,  Baldiige, 

Chairman  and  Executive  Officer. 

Attest: 
John  I.  Da  Ponto,  Jr., 
Executive  Secretary. 
[FR  Doc.  86-25021  Field  11-4-86;  8:45  am] 

BHJJNQ  COK  MIO-OS-M 


[Docket  No.  33-M] 

Proposed  Foreign-Trade  Zone, 
Reading  Municipal  Airport  Berlcs 
County,  PA;  Application  and  Put>llc 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  Foreign-Trade  Zone 
Corporation  of  Southeastern 
Pennsylvania  (FTZCSP),  a 
Pennsylvanian  non-profit  corporation, 
requesting  authority  to  establish  a 
general-purpose  foreign-trade  zone  in 
Berks  County,  Pennsylvania,  adjacent  to 
the  Philadelphia  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act  as  amended  (19  U.S.C.  81a- 
81u],  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  October  20, 1986.  The  applicant  is 
authorized  to  make  this  proposal  under 
Chapter  31,  Title  66  of  the  Pennsylvania 
Consolidated  Statutes  Annotated. 

The  proposed  foreign-trade  zone 
would  cover  the  industrial  park  areas 
(200  acres)  of  the  865-acre  Reading 
Municipal  Airport  in  Berks  County.  A 
10,000  square  foot  warehouse  is 
available  for  inital  zone  activity. 
FTZCSP  will  select  an  operator  for 
multi-user  warehousing  operations. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Reading  area.  Several  firms  have 
expressed  an  interest  in  using  the  zone 
for  storage/manipulation  of  chemicals, 
tubular  goods,  fasteners,  recreational 
goods,  electronic  products,  mushrooms 
and  apparel.  No  manufacturing 
approvals  are  being  sought  at  this  time. 
Such  requests  would  be  made  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 


committee  consists  of:  Dennis  Puccinelli 
(Chairman),  the  Foreign-Trade  Zones 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Edward  A. 
Goggin,  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Northeast  Region,  100  Summer  St., 
Boston,  MA  02110;  and  Lt.  Colonel  Ralph 
V.  Locurcio,  District  Engineer,  U.S.  Army 
Engineer  District  Philadelphia,  2nd  and 
Chestnut  Sts.,  Philadephia,  PA  19106. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  December  4, 1986,  beginning 
at  9:00  a.m.,  in  the  Board  Room  of  the 
Berks  County  Chamber  of  Commerce 
Offices,  645  Penn  St.,  Reading, 
Pennsylvania. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  November  25. 
Instead  of  an  oral  presentation,  written 
statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  January 
12, 1987. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 
Berks  County  Chamber  of  Commerce 

Offices,  645  Penn  Street,  Reading,  PA 

19601 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Ave..  NW.,  Room  1529, 
Washington,  DC  20230 

Dated:  October  30. 1986. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  86-25022  Filed  11-4-86;  8:45  am] 

BILUNG  COOE  3S10-DS-M 


International  Trade  Administration 

[A-475-017] 

Pads  for  Woodwind  Instrument  Keys 
From  Italy;  Partial  Revocation  of 
Antidumping  Duty  Order 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  On  June  12, 1986,  the  United 
States  Court  of  International  Trade 
found  that  the  Commerce  Department 
("Department")  erred  in  its  antidumping 
finding  on  pads  for  woodwind 
instrument  keys  from  Italy,  insofar  as. 


for  one  respondent,  Luciano  Pisoni 
Fabbrica  Accessori  Instrumenti  Musicali 
("Pisoni"),  it  failed  to  make  an 
adjustment  for  differences  in  the 
physical  characteristics  of  the 
merchandise  compared.  The  Court  also 
found,  in  connection  with  the 
investigation  of  that  respondent,  that  in 
an  investigation  involving  only  ten  home 
market  sales,  the  Department  of 
Commerce  may  not  reasonably  find  a 
dumping  margin  by  using  quarterly 
exchange  rates  when  no  dumping  would 
result  if  conversions  were  based  on 
rates  prevailing  at  the  time  of  the 
transactions.  "The  Court  remanded  the 
action  to  the  Department  for  action 
consistent  with  the  opinion  of  the  Court. 

On  July  28, 1986,  the  Department 
reported  the  results  of  its  remand 
proceedings  to  the  Court.  As  a  result  of 
these  remand  proceedings,  the 
Department  found  that  pads  for 
woodwind  instrument  keys  from  Italy, 
manufactured  or  exported  by  Pisoni,  are 
not  being,  nor  are  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value. 
On  September  15, 1986,  the  Court 
affirmed  the  Department's 
redetermination  upon  remand. 

As  a  result,  the  Department  is 
revoking  the  antidumping  finding  on 
pads  for  woodwind  instrument  keys 
from  Italy  with  regard  to  merchandise 
produced  or  exported  by  Pisoni. 

EFFECTIVE  DATE:  November  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vince  Kane,  Office  of  Investigations, 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  377-5414. 

SUPPLEMENTARY  INFORMATION 
Background 

On  July  11. 1984,  the  Department 
published  its  final  determination  of  sales 
at  less  than  fair  value  on  pads  for 
woodwind  instrument  keys  from  Italy 
(49  FR  28295).  Following  a  final 
affirmative  injury  determination  by  the 
International  Trade  Commission  (49  FR 
34313;  August  29, 1984).  the  Department 
issued  an  antidumping  duty  order  (49  FR 
37137;  September  21, 1984). 

One  of  the  respondents  in  the 
Department's  investigation  leading  to 
the  antidumping  finding.  Luciano  Pisoni 
Fabbrica  Accessori  Instrumenti  Musicali 
("Pisoni"),  filed  suit  in  the  United  States 
Court  of  International  Trade, 
challenging  the  Department's  final 
determination.  On  July  21, 1986,  the 
Court  held  that  the  Department's 
determination  was  not  supported  by 
substantial  evidence  or  in  accordance 
with  law.  Luciano  Pisoni  Fabbrica 
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Accesson  Instrument!  MusicaJi,  etal.  v. 

United  States.  10  CIT .  Slip  Op.  86- 

62  (June  12. 1986).  The  Court  held  that 
the  Department  had  improperly 
compared  different  merchandise  in 
determining  the  difference  between 
United  States  price  and  home  market 
price,  and  that  an  adjustment  for 
differences  In  the  physical 
characteristics  of  the  merchandise  was 
required,  pursuant  to  19  CFR  353.16.  It 
also  held  that  in  an  investigation 
involving  only  ten  home  market  sales, 
the  Department  may  not  reasonably  find 
a  dumping  margin  by  using  quarterly 
exchange  rates  when  no  dumping 
margin  would  result  if  conversions  were 
based  on  rates  prevailing  at  the  time  of 
the  transactions.  The  action  was 
remanded  to  the  Department  for  action 
consistent  with  the  Court's  opinion. 

In  the  remand  proceedings,  the 
Department  made  an  adjustment  for 
differences  in  the  physical 
characteristics  of  the  merchandise 
compared,  and  it  used  daily  exchange 
rates  for  all  necessary  currency 
conversions.  As  a  result,  the  weighted- 
average  margin  for  Pisoni  in  the  remand 
determination  was  found  to  be  0.288 
percent.  Because  this  amount  is 
considered  to  be  de  minimus,  the 
Department's  redetermination  on 
remand  was  that  pads  for  woodwind 
instrument  keys  from  Italy, 
manufactured  or  exported  by  Pisoni.  are 
not  being,  nor  are  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value. 

After  opportunity  for  comment  by 
plaintiffs,  the  Court  affirmed  the 
Department's  redetermination  on 
remand.  Luciano  Pisoni  Fabbrica 
Accessori Instnimenti Musicali.  etal.  v. 

United  States.  11  CIT .  Slip  Op.  86- 

92  (September  15, 1986). 

Partial  Revocation  of  Antidumping  Duty 
Order 

As  a  result  of  the  redetermination  on 
remand,  the  Department  revokes  the 
antidumping  duty  order  on  pads  for 
woodwind  instrument  keys  from  Italy, 
manufactured  or  exported  by  Pisoni.  The 
Department  will  instruct  the  United 
States  Customs  Service  to  proceed  with 
liquidation  of  this  merchandise  without 
regard  to  antidumping  duties,  and  to 
refund  all  cash  deposits  and  release  all 
securities  posted  to  cover  estimated 
antidumping  duties. 
Joseph  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  86-25023  Filed  11-4-88;  8:45  am] 

MLUNO  COOC  3510-OS-M 


[C-351-609] 


I 


Initiation  of  Oountervalling  Duty 
investigation;  Certain  Forged  Steei 
Cranicstiafts  From  Brazil 

agency:  Import  Administration. 
International  Trade  Administration. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  forged  steel 
crankshafts,  at  described  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Brazil 
materially  injure,  or  threaten  material 
injury  to.  a  United  States  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  November  24,  and  we  will 
make  our  preliminary  determination  on 
or  before  January  2. 1987. 
EFFECTIVE  DATE:  November  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Bombelles.  Bradford  Ward,  or 
Barbara  Tillman,  Office  of 
Investigations,  Import  Administration, 
bitemational  Trade  Administration.  U.S. 
Department  of  Conunerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230;  telephone:  202/ 
377-3174.  202/377-2239.  or  202/377-2438. 

SUPPLEMENTARY  INFORMATION: 

The  Petition      , 

On  October  9, 1986.  we  received  a 
petition  in  proper  form  filed  by  the 
Wyman-Gordon  Co.,  a  domestic 
producer  of  certain  forged  steel 
crankshafts.  In  compliance  with  the 
filing  requirements  of  §  355.28  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Brazil  of 
certain  forged  steel  crankshafts  receive 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  In  addition,  the  petition 
alleges  that  such  imports  materially 
injure,  or  threaten  material  injury  to.  a 
United  States  industry  producing  a  like 
product.  Since  Brazil  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  the  ITC  is 
required  to  determine  whether  imports 


of  the  subject  merchandise  from  Brazil 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  imposition  of  countervailing  duties, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations.  We  have 
examined  the  petition  on  certain  forged 
steel  crankshafts  from  Brazil  and  have 
found  that  it  meets  the  requirements. 
Therefore,  we  are  Initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Brazil  of 
certain  forged  steel  crankshafts  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice 
receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  January  2, 
1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  forged  carbon  or  alloy 
steel  crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whetiier 
machined  or  unmachined.  Iliese 
products  are  curreatiy  classified  under 
items  660.6713.  660j6727,  660.6747, 
660.7113,  660.7127,  and  660.7147  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  greater  than  750  pounds  are  subject  to 
this  investigation.  : 

Allegations  of  Substdies 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Brazil 
which  allegedly  confer  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  foiged  steel 
crankshafts.  We  art  initiating  an 
investigation  on  the  following  programs: 

•  Working  Capital  Financing  for 
Exporters. 

•  Preferential  Export  Financing  for 
Trading  Companies. 

•  Export  Financing  Under  the  CIC- 
CREGE 14-11  Circular. 

•  Financing  for  Storage  of  Exports. 

•  PROEX  Export  Financing. 

•  Resolution  68  (FII«^)  Financing. 

•  Resolution  509  (FINEX)  Financing. 

•  BEFIEX. 

•  Income  Tax  Exemptions  for  Export 
Earnings. 
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•  CIEX. 

•  Exemption  of  IPI  Tax  and  Customs 
Duties  on  Imported  Equipment. 

•  Accelerated  Depreciation  for 
Brazilian-made  Capital  Equipment. 

•  FINEP/ADTEN  Long-Term  Loans. 

•  Rebate  of  IPI  Taxes  for  Capital 
Investment. 

We  are  not  initiating  an  investigation 
on  the  following  program: 

•  Banco  Nacional  de 
Desenvolvimento  Economico  e  Social 
(National  Bank  for  Economic  and  Social 
Development  or  BNDES]  Loans. 

The  Department  has  previously 
investigated  BNDES  loans  and  has 
found  that  these  loans  are  not  limited  to 
a  specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Carbon  Steel 
Products  from  Brazil  (49  FR 17988,  April 
26. 1984).  Because  petitioner  has  not 
submitted  any  new  evidence  or  alleged 
changed  circumstances  with  respect  to 
BNDES  loans,  we  are  not  initiating  on 
this  program. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  demonstration.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information  in  our  files.  We  will  also 
allow  the  ITC  access  to  all  privileged 
and  proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Depufy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  November 
24. 1986.  whether  there  is  a  reasonable 
indication  that  imports  of  certain  forged 
steel  crankshafts  from  Brazil  materially 
injure,  or  threaten  material  injury  to,  a 
United  States  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
it  will  continue  according  to  statutory 
procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 

October  29. 1986. 

[FR  Doc.  86-25024  Filed  11-14-86;  8:45  am] 

BtLLMQ  CODE  3610-OS-ll 


[C-3S1-608] 

Extension  of  ttie  Deadline  Date  for  ttie 
Hnal  Countervailing  Duty 
Determination  and  Rescheduling  of 
the  Public  Hearing  on  Paint  RIters  and 
Strainers  from  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  Based  upon  the  request  of 
petitioner,  the  Louis  M.  Gerson 
Company,  Inc.,  we  are  extending  the 
deadline  date  for  the  final  determination 
in  the  countervailing  duty  investigation 
of  paint  filters  and  strainers  from  Brazil 
to  correspond  to  the  date  of  the  final 
determination  in  the  antidumping  dufy 
investigation  of  the  same  product 
pursuant  to  section  705(a)(1)  of  the 
Tariff  Act  of  1930,  as  amended  by 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (Pub.  L  98-573).  In  addition,  we 
are  rescheduling  the  pubUc  hearing. 
EFFECnVE  date:  November  5, 1986. 
FOR  RHrmER  INFORMATION  CONTACT 
Thomas  Bombelles,  Bradford  Ward  or 
Barbara  Tilhnan,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-3174,  377-2239  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 

Case  Histoiy 

On  July  15, 1986,  we  received 
antidumping  and  countervailing  dufy 
petitions  filed  by  the  Louis  M.  Gerson 
Company,  Inc.  against  paint  filters  and 
strainers  bom  Brazil. 

In  compliance  with  the  filing 
requirements  of  {  353.36  of  our 
regulations  (19  CFR  353.36),  the 
antidumping  petition  alleged  that 
imports  of  paint  filters  and  strainers 
from  Brazil  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
suffficient  grounds  on  which  to  initiate 
an  antidumping  dufy  investigation,  and 
on  August  4, 1986,  we  initiated  such  an 
investigation  (51  FR  28737,  August  11, 
1986).  The  preliminary  determination  in 
the  antidumping  investigation  will  be 
made  on  or  before  December  22, 1986. 

In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.28),  the 
countervailing  duty  petition  alleged  that 


manufacturers,  producers,  or  exporters 
in  Brazil  of  paint  filters  and  strainers 
directly  or  indirectly  receive  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Act,  and 
that  these  imports  materially  injure,  or 
threaten  material  injjiry  to,  a  U.S. 
industry. 

We  found  that  the  petition  contained 
sufficient  grounds  on  which  to  initiate  a 
countervailing  dufy  investigation,  and 
on  August  4, 1986,  we  initiated  such  an 
investigation  (51  FR  28739,  August  11, 
1986).  On  October  8, 1986,  we  issued  a 
preliminary  negative  determination  in 
the  countervailing  dufy  investigation  (51 
FR  36734,  October  15, 1986). 

On  October  23, 1986,  petitioner  filed  a 
request  for  extension  of  the  deadline 
date  for  the  final  determination  in  the 
countervailing  dufy  investigation  to 
correspond  with  the  date  of  the  final 
determination  in  the  antidumping 
investigation. 

Section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  by  section  606  of  the 
Trade  and  Tariff  Act  of  1984,  provides 
that  when  a  countervailing  dufy 
investigation  is  "initiated 
simultaneously  with  an  [antidumping] 
investigation .  .  .  which  involves 
imports  of  the  same  class  or  kind  of 
merchandise  from  the  same  or  other 
countries,  the  administering  authorify,  if 
requested  by  the  petitioner,  shall  extend 
the  date  of  the  final  determination  [in 
the  countervailing  dufy  investigation]  to 
the  date  of  the  final  determination"  in 
the  antidimiping  investigation  (19  U.S.C. 
1671d(a)(l)).  Pursuant  to  this  provision, 
we  are  granting  an  extension  of  the 
deadline  date  for  the  final  determination 
in  the  countervailing  dufy  investigation 
of  paint  filters  and  strainers  from  Brazil 
until  not  later  than  March  6, 1987,  the 
current  deadline  for  the  final 
determination  in  the  antidumping 
investigation. 

In  addition,  due  to  the  extension  of 
the  final  determination  in  the 
countervailing  dufy  investigation,  we 
are  rescheduling  the  date  of  the  public 
hearing,  originally  set  for  November  7, 
1986.  We  have  received  a  request  for  a 
hearing  which  will  now  be  held  at  10:00 
a.m.  on  Friday,  February  8. 1987,  at  the 
U.S.  Department  of  Commerce,  Room 
1413, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
pubhcation  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
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(3)  the  reason  Ua  attending;  and  (4)  a  list 
of  the  issuea  to  be  diacuased.  In 
addition,  at  least  ten  copies  of  pre- 
hearing briefs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  January 
30, 1987.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34,  all  written  views  will 
be  considered  if  received  not  less  than 
30  days  before  the  final  determination  is 
due,  or,  if  a  hearing  is  held,  within  ten 
days  after  the  hearing  transcript  is 
available. 

This  notice  is  published  pursuant  to 
section  705(d]  of  the  Act  as  amended. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

October  30, 1986. 

[FR  Doc.  a&-25025  FUed  11-4-86;  8:45  am] 

BIUINQ  CODE  WIO-OS-M 


[C-406-006] 

Sodium  Gluconate  From  ttie  European 
CommunMee;  Final  Reeutts  of 
Countervailing  Duty  AdmlnlBtratfve 
Review 

aocncy:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 


r.  On  July  14. 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
sodium  gluconate  from  the  European 
Communities.  The  review  covers  the 
period  November  1, 1983  though 
December  31, 1984  and  two  programs. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  the  review  are  the  same 
as  the  preliminary  results. 
EFFEcnvc  date:  November  5, 1986. 

FOa  FURTHER  INFORMATION  CONTACT. 

Al  Jemmott  or  Lorenza  Olivas,  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  22. 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
21107]  the  final  results  of  its  last 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 


investigation  on  sodium  gluconate  from 
the  European  Communities  (the  EC")  (46 
FR  58132.  November  3a  1981).  On 
October  7, 1985.  the  petitioner.  Pfizer 
Inc..  requested  in  accordance  with 
S  355.10  of  the  Commerce  Regulations  an 
administrative  review  of  the  agreement. 
We  published  the  initiation  of  the 
administrative  review  on  January  21. 
1986  (51  FR  27^)  and  the  preliminary 
results  of  review  on  July  14. 1986  (51  FR 
25383).  We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  the  chemical  sodium 
gluconate  from  the  EC.  Such 
merchandise  is  currently  classified 
under  item  437.6250  of  the  Tariff 
Schudules  of  the  United  States 
Annotated. 

The  review  covers  the  period 
November  1. 19B3  through  December  31, 
1984  and  two  programs:  (1)  Production 
refunds  and  (2)  restitution  payments. 

The  review  covers  two  exporters.  Joh. 
A.  Benckiser  GaibH  of  West  Germany 
and  Akzo  Chemie  Nederiand  B.V.  of  the 
Netherlands,  signatories  to  the 
suspension  agreement. 

Fmal  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
conmients.  Based  on  our  analysis,  the 
final  results  of  the  review  are  the  same 
as  the  preliminary  results.  We  determine 
that  the  signatories  to  the  agreement 
have  complied  with  its  terms  during  the 
period  of  review.  Therefore,  the 
suspension  agreement  for  sodium 
gluconate  from  the  EC  will  remain  in 
effect. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  355.10  of  the  Commerce 
Regulations  (50  FR  32556,  August  13, 
1985). 

Dated:  October  30, 1986 

Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary,  Import 
Administration. 

(FR  Doc.  88-25028  Filed  11-4-86;  8:45  am] 

BILUNQ  COOE  3S10-0S-M 


Rutgers  Untveraity  et  al.;  Applicationa 
for  Duty-Free  Entry  of  Scientific 
Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-«51:  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 


whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Pnograms  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number  e&-135R. 
APPUCANT:  Rutgers  University. 
Procurement  and  Contracting,  P.O.  Box 
1089.  Piscataway.  NJ  08854.  Instrument: 
GC/Mass  Spectrometer/Data  System, 
Model  8230C.  Manufacturer  Finnigan 
Corporation,  West  Germany.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Renster  of 
March  19. 1986. 

Docket  Number:  86-335.  AppUcant: 
Veterans  Administration  Hospital,  130 
W.  Kingsbridge  Road.  Bronx.  NY  10468. 
Instrument:  Gas  Chromatograph/Mass 
Spectrometer/Data  System,  Model  TS- 
250.  Manufacturer:  VG  Tritech,  United 
Kingdom.  Intended  Use:  Hie  instrument 
is  intended  to  be  used  for  studies  of 
hormonal  function  and  abnormalities  in 
human  disease,  especially  the  steroid 
and  peptide  hormones  and  their 
derivatives  and  metabolites.  These 
studies  will  involve  both  identification 
and  measurement  of  the  amounts  of 
these  substances  in  body  fluids  and 
tissue  extracts.  All  methods  of 
introducing  the  sample  into  the  ion 
source  of  mass  spectrometer  will  be 
used  including  an  interface  with  a  gas  or 
liquid  chromatograph  and  direct  inlet 
using  soft  ionizatioQ  techniques. 
Application  Received  by  Commissioner 
of  Customs:  October  7, 1986. 

Docket  Number  87-003.  Applicant: 
University  of  Florida.  College  of 
Medicine,  Department  of  Anatomy  ft 
Cell  Biology.  Gainsville,  FL  32610. 
Instrument:  Electron  Microscope,  Model 
JEM-IOOCX  with  Accesssories. 
Manufacturer  JEOI*  Japan.  Intended 
Use:  Ultrastructural  studies  of  various 
organs  of  the  body  ftat  will  include 
developmental  changes  both  normal  and 
abnormal.  Investigations  will  further 
include  ultrastructure  of  Sertoli  cells  of 
the  testis,  spermatogenesis  and  the 
blood  testis  barrier.  Experiments  will  be 
performed  to  define  events  which  occiur 
at  the  molecular  and  macromolecular 
level.  Other  experiments  involve 
immunocytochemistry  at  the 
ultrastructural  level  of  various  cell  types 
of  the  body.  In  addition,  the  instrument 
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will  be  used  for  demonstration  purposes 
in  order  that  medical  students  may  gain 
a  better  understanding  of  cell  structure 
and  methods  employed  in  learning  about 
cell  ultrastructure.  Other  educational 
uses  include  teaching  Ph.D.  candidate 
students  the  methodology  of  electron 
microscopy  so  that  they  may  employ  the 
instrument  in  their  research.  Application 
Received  by  Commissioner  of  Customs: 
October  14, 1986. 

Docket  Number  87-004.  Aj^Ucant: 
Yale  University  School  of  Medicine,  333 
Cedar  Street  New  Haven,  CT  06510. 
Instrument:  Electron  Microscope.  Model 
CM  10  with  Accessories.  Manufacturer. 
N.V.  Philips,  The  Netherlands.  Intended 
Use:  The  instrument  will  be  used  in 
research  programs  in  the  fields  of 
neuroanatomy,  cell  biology,  dermatology 
and  reproductive  biology.  Electron 
microscopy  will  be  used  to:  (1)  Localize 
ferritin  labeled  lut^nizing  hormone  and 
luteinizing  hormone  receptors  labeled 
with  receptor  antibodies  by 
immunohistochemistry,  (2)  map 
structural  and  functional  sites  on 
isolated  luteinizing  hormone  receptors 
with  ferritin  labeled  receptor  antibodies 
(3}  map  microvflsculature  and  elastic 
fibers  in  human  skin  by  serial 
reconstruction  and 
immtmohistochemistry,  (4)  examine 
effects  of  estrogen  on  hypothalamic  cell 
ultrastructure  in  relation  to  age-related 
reproductive  failing,  (5)  examine 
hypothalamic  neuroendocrine 
connections  related  to  the  control  of 
gonadotropin  release  by  ultrastiuctural 
tracing  methods  and 
immunohistochemical  detection  of 
transmitters  and  hormones,  (6) 
determine  the  origin  of  "LHRH-like" 
peptide  in  the  ovary  by 
immunohistochemistry,  [7]  examine  the 
effect  of  sex  steroids  on  developing  and 
adult  mammalian  spinal  motoneurons 
and  identify  neurons  by 
immunohistochemistry  that  input  to 
motoneurons  labeled  by  intracellular 
injection  of  horseradish  peroxidase  and 
(8)  examine  the  effect  of  ovarian 
steroids  on  the  hypothalamus,  preoptic 
area  and  uterus  by  assessing  neuronal 
and  memtvane  ultrastructure  and  gap 
junction  formation  (uterus).  Application 
Received  by  Commissioner  of  Customs: 
October  14. 1986. 

Docket  Number  87-005.  Applicant 
University  of  Colorado,  Boulder. 
Department  of  Molecular.  Cellular  ft 
Developmental  Biology,  Box  347, 
Boulder.  CO  80309.  Instrument:  High 
Pressure  Freezing  Apparatus,  Model 
#HPMOlO.  Manufacturer  Balxers  AG, 
Liechtenstein.  Intended  Use:  The 
instrument  is  intended  to  be  used  for  (a) 
The  study  of  the  basic  organization  of 


cells,  (b)  and  how  cell  architecture  is 
changed  by  disease:  (c)  the  basic  testing 
of  the  usefulness  of  the  instrument  for 
biological  research,  (d)  development  of 
application  procedures  and  (e)  testing  of 
design  modifications.  In  addition,  the 
instrumoit  will  be  used  to  train 
undergraduate  and  graduate  students 
and  postdoctoral  fellows  in  the  use  of 
the  most  advanced  techniques  in 
structural  cell  biology.  AppUcation 
Received  by  Commissioner  of  Customs: 
October  14. 1986. 
Frank  W.Crad. 

Director,  Statutory  Import  Prognmu  Staff. 
[FR  Doc.  8B-Z5027  Filed  11-4-88;  8:45  am] 
BNJJNQ  coos  *610-Oe-« 

Yale  UnivertHy  et  aL;  for  Duty-FfM 
Entry  of  Sdantmc  Instruments 

Pursuant  to  section  6(c]  of  the 
Educationtd,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  [Pub. 
L  8»-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  die  instruments  shown  below  are 
intended  to  be  used  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  S  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  widi  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5KX) 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington,  DC. 

Docket  No.:  87-001.  Applicant  Yale 
University,  A.M.  Wright  Nuclear 
Structure  Laboratory,  272  Whitney 
Avenue,  P.O.  Box  6666,  New  Havea  CT 
06511.  Instrument  Magnetic  Analysis 
System  and  Transport.  Manufacturer. 
Bruker  Instruments,  Inc.,  West  Germany: 
Intended  Use:  The  instrument  will  be 
used  for  the  analysis  of  ion  beams  in 
nuclear  physics  research.  The  ion  beam 
analysis  provided  will  be  an  important 
aspect  for  both  research  activities  and 
educational  activities  in  the  training  of 
predoctoral  graduate  students  in  the 
PhJ).  thesis  research.  Application 
received  by  Commissioner  of  Customs: 
October  14, 1986. 

Docket  No.:  87-002.  Applicant 
University  of  Hawaii,  Manoa  Campus, 
Department  of  Chemistry.  2545  The 
MaU.  Honolulu,  HI  96822.  Instrument 
Mass  Spectrometer,  Model  VG  70-SE 
with  Access(Hies.  Manufacturer  VG 
Instruments  Inc..  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  in  the  following  areas  of  research: 

(1)  Structural  analysis  of 
pharmacologically-active  natural 


products,  in  particular  new  anticancer 
drugs  isolated  from  marine  organisms 
and  cultured  micioalgae; 

(2)  Characterization  of  intennediates 
in  the  total  synthesis  of 
pharmacologically-active  natural 
products; 

(3)  Detection  and  identification  of 
drug  metabolites  in  organ  extracts; 

(4)  Detection  and  identification  of 
biosynthetic  precursors  of 
pharmacologically-active  natural 
products  from  marine  organisms  and 
cultured  microalgae;  and 

(5)  Structural  studies  of  peptides, 
polysaccharides  and  other  biological 
compounds  with  common  repeating 
units. 

The  main  purpose  of  the  instrument 
will  be  to  produce  molecular  ions  and 
fragmentation  ions  for  each  natural 
product  or  biomolecule  under  study  and 
to  display  the  various  ions  in  a 
spectrum.  The  instrument  will  also  be 
used  to  train  undergraduate  students, 
graduate  students  and  postdoctoral 
fellows  in  modem  nwthods  of  organic 
analysis  and  structure  determination 
research,  .^iplication  received  by 
Commissioner  of  Customs:  October  14. 
1986. 

Docket  No.:  87-006.  Applicant  St  Jude 
Children's  Research  Hospital,  332  N. 
Lauderdale,  Memphis,  TN  38101. 
Ins^niment  Stoppied-flow  Apparatus. 
Manufacturer.  Hi-Tech  Scientific 
Limited,  United  Kingdom.  Intended  Use: 
The  instnunent  is  intended  to  be  used 
for  studies  of  enzyme  and  Uquid 
fluorescene  vs.  time  after  extremely 
rapid  mixing,  and  measurements  of 
catalytic  activity  with  time  under  similar 
conditions.  Application  Received  by 
Commissioner  of  Customs:  October  15, 
1986. 

Docket  No.:  87-007.  Applicant  Temple 
University  School  of  Medicine. 
Pathology  Department  3401  N.  Broad 
Street  Philadelphia,  PA  19140. 
Instrument  Electron  Microscope,  Model 
CM  10  with  Accessories.  Manufacturer 
N.V.  Philips.  The  Netheriands.  Intended 
Use:  The  instrument  will  be  used  for 
studies  of  biologic  tissues  that  often 
have  various  disease  processes  being 
manifest  Some  studies  will  involve  the 
normal  morphobiology  of  tissue. 
Experiments  being  conducted  include: 

(1)  Studies  of  the  pattern  of  electron 
dense  immunologic  deposits  and  the 
reaction  of  the  renal  glomerular  cells  to 
these  deposits; 

(2)  Studies  of  the  distribution  of 
various  hormones  including  retinol 
binding  protein  by  immimo  electron 
microscopy  using  gold  labelling; 
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(3)  Studies  of  the  distribution  of 
convoluted  Ijrmphocytes  as  obtained  by 
light  microscopic  smears  versus  electron 
microscopy; 

(4)  Studies  and  comparison  of  two 
types  of  brain  tumors  that  appear  to 
have  overlapping  features:  the 
Schwannoma  and  the  meningioma; 

(5)  Studies  of  the  cause  of  Creutzfeldt- 
Jakob  disease. 

In  addition,  the  instrument  will  be 
used  for  both  training  and  teaching  of 
pathology  residents  in  the  postdoctoral 
program  and  for  use  in  preparing 
materials  for  pathology  students  in  the 
undergraduate  medical  school  class. 
Application  Received  by  Commissioner 
of  Customs:  October  15. 1986. 

Docket  No.:  87-008.  Applicant: 
University  of  Utah.  Purchasing 
Department.  Room  151,  Annex  Building. 
Salt  Lake  City,  UT  84112.  Instrument: 
Optical  Rotatory  Dispersion/Circular 
Dichroism  Spectrophotometer.  Model  J- 
20C  with  Accessories.  Manufacturer: 
Jasco,  Japan.  Intended  Use:  The 
instrument  will  be  used  for  the  following 
research  projects  entitled: 

(1)  Conformational  Properties  of 
Cyclic  Nucleotide  Derivatives 

(2)  Chemistry  of  Chiral 
Organorhenium  Complexes 

(3)  Conformations  of  Famesyl 
Pyrophosphate  Synthetase,  the  Enzyme- 
Substrate,  and  the  Enzyme-Product 
Complex 

(4)  Development  of  New 
Methodologies  for  Organic  Synthesis. 

In  addition,  the  instrument  will  be 
used  for  teaching  an  instrumental 
analysis  course.  Chemistry  570. 
Application  Received  by  Commissioner 
of  Customs:  October  16, 1986. 

Docket  No.:  87-009.  Applicant:  The 
University  of  South  Carolina.  Geology 
Department.  Earth  Water  Science 
Building,  Columbia,  SC  29208. 
Instrument:  Electron  Microprobe,  Model 
CAMEBAX  SX  50.  Manufacturer 
Cameca.  France.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
rocks,  minerals,  meteorites  and 
synthetic  inorganic  compounds. 
Experiments  will  involve  measurement 
of  X-ray  intensity  emitted  by  samples 
when  bombarded  by  focused  electron 
beam  to  determine  the  mode  of 
formation  of  rocks  and  meteorites 
through  chemical  analysis  of  constituent 
minerals.  The  instrument  will  also  be 
used  for  educational  purposes  in  the 
courses:  Introduction  to  Microprobe 
Analysis  and  Reading  and  Research. 
Application  Received  by  Commissioner 
of  Customs:  October  16. 1986. 

Docket  No.  87-010.  Applicant:  The 
University  of  Oklahoma,  660  Parrington 
Oval.  Room  321.  Norman.  OK  73019. 


Instrument;  Isotope  Ratio  Mass 
Spectrometer,  Model  Delta  E. 
Manufacturer:  Flnnigan  MAT,  West 
Germany.  Intended  Use:  The  instrument 
is  intended  to  be  used  to  determine  the 
stable  carbon,  nitrogen,  oxygen  and 
sulfur  isotopic  compositions  of  a  variety 
of  geologic  materials,  including  crude 
oils,  natural  gases,  source  rocks. 
Precambrian  organic-rich  shales  and 
limestones  and  individual  organic 
compounds  e.g.  amino  acids,  isolated 
from  modem  and  fossil  shell  and  bones, 
A  primary  objective  is  to  perform  stable 
isotope  measurements  at  the  molecular 
level  i.e.  investigate  the  stable  isotopic 
compositions  of  individual 
stereoisomers  of  organic  compounds. 
The  information  obtained  will  contribute 
to  the  general  research  objectives  of 
determining  the  origins,  distribution  and 
alteration  of  organic  matter  in  the 
earth's  crust.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  by 
providing  hands-on  experience, 
instruction  in  Geology  5743  and  Geology 
6970  and  instruction  in  graduate  seminar 
courses  in  geology  and  geophysics. 
Application  Received  by  Commissioner 
of  Customs:  October  16, 1986. 

Docket  No.:  87-012.  Applicant:  New 
England  Medical  Center  Hospitals, 
Department  of  Medicine,  171  Harrison 
Avenue,  Boston,  MA  02111.  Instrument: 
Electron  Microscope,  Model  CMlO/PC 
with  Accessories.  Manufacturer  Philips 
Electronic  Instruments  Inc.,  The 
Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
studies  of  tissues  sections,  cell 
suspension,  cell  cultures  and  subcellular 
organelles.  Experiments  will  be 
conducted  for  in  vitro  detection  of: 
enzymes,  secretion  products,  antigenic 
and  antigen-antibody  reaction  sites, 
physiological  and  pathological  cellular 
pathways  and  intracellular  and  cell 
surface  receptors.  The  objective  of  these 
investigations  is  more  precise 
morphologic  delineation  of  cellular  and 
molecular  physiological  and 
pathological  phenomena.  In  addition, 
the  instrument  will  be  used  for  training 
students  at  the  Masters  and  Ph.d.  level 
in  anatomy  and  oeliular  biology  courses. 
Application  Received  by  Commissioner 
of  Customs:  October  20, 1986. 

Docket  No.  87-013.  Applicant: 
University  of  Connecticut  Health  Center, 
School  of  Medicine,  Farmington.  CT 
06032.  Instrument:  Electron  Microscope, 
Model  CMlO/PC  with  accessories. 
Manufacturer:  Philips  Electronic 
Instruments,  The  Netheriands.  Intended 
Use:  The  instnunent  will  be  used  to 
conduct  the  following: 

(1)  Characterize tioin  and  localization 
of  extracellular  and  cell  siuiace 


associated  glycosaminoglycans  and 
proteoglycans  and  B-adrenergic 
receptors  in  developing  salivary  glands. 

(2)  Study  of  the  synthesis  and 
secretion  of  osteoblast  extracellular 
matrix  proteins,  and  their  regualtion  by 
1,25  dihydroxy-vitarain  Ds  and 
parathyroid  hormone  (PTH). 

(3)  Studies  of  mammalian  gustatory 
system  which  focus  on  the  connections 
of  identified  afferent  axonal  endings  in 
the  medulla. 

(4)  Studies  of  titanium  alloys  in 
dentistry. 

(5)  Studies  of  the  mechanisms  for  the 
non-specific  and  specific  antibacterial 
properties  of  SnFj. 

(6)  Histologic  and  electon  microscopic 
observations  on  the  effect  of 
experimental  diabetes  on  periodontal 
tissues  and  periodontal  disease. 

Application  Received  by 
Commissioner  of  Customs:  October  20. 
1986. 

Frank  W.  Crsel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-25028  Filed  ll-«-a5;  8:45  am] 

MLLINO  CODE  SS10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

[P77  #21] 

Application  for  Marine  Mammals 
Permit;  National  Marine  Fisheries 
Service,  Northwest  and  Alaska 
Rsherles  Center 


Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Regulationt  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Part*  217-222). 

1.  Applicant:  a.  Name:  Northwest  and 
Alaska  Fisheries  Center  National 
Marine  Fisheries  Service 

b.  Address:  7800  Sand  Point  Way.  NE. 
BIN  C15700  Seattie.  Washington 
98115. 

2.  Type  of  Permit-  ScientiBc  Research/ 
Scientific  Purposes 

3.  Name  and  Number  of  Marine 
Mammals:  An  unspecified  number  of 
specimen  materials  may  be  taken 
and/or  imported  from  dead 
individuals  of  all  species  of  pinnipeds, 
except  wabus,  and  all  species  of 
cetaceans  which  ate;  (a)  DirecUy 


Federal  Regbter  /  Voi.  51.  No.  214  /  Wednesday.  November  5.  1966  /  Notices 


40245 


taken  in  Bsheries  for  such  aniraab,  in 
countries  and  situations  w^ere  such 
taking  is  legal;  (b)  killed  incidental  to 
fishing  or  other  operations,  (c)  found 
dead  floating  at  sea  or  beached,  or  (d) 
dead  of  natural  causes 

4.  Location  of  Activity:  Worldwide, 
principally  from  the  open  waters, 
coastal  areas  and  islands  of  the  North 
Pacific  Ocean,  Gulf  of  Alaska,  Bering 
Sea,  Chuckchi  Sea  and  Beaufort  Sea 

5.  Period  of  Activity:  5  Years 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Rm  805,  Washington,  DC; 
and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  709  West  9th 
Street,  Federal  Building,  Juneau  Alaska 
99802; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm  Street, 
Federal  Building,  Gloucester, 
Massachusetts  01930; 

Director.  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way,  NE.  BIN  Cl570a  Seattle 
Washington  98115; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard.  St.  Petersburg,  Florida  33702; 
and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731. 

Dated:  October  28, 1986. 
Cannen  J.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  86-25010  Filed  11-+-66;  8:45  amj 

HLUNO  CODE  K10-22-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttM  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Propoeed  Development  of 
Cedar  laland  In  Accomack  County,  VA 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 


summary:  ^ 

1.  Proposed  Action:  Cedar  Island  is  a 
largely  undeveloped  barrier  island  off 
the  coast  of  Virginia.  Mr.  Ben  Benson, 
whose  family  had  owned  much  of  Cedar 
Island,  has  recently  sold  approximately 
100  lots  on  the  island  for  residential 
development.  He  proposes  to  construct  a 
community  pier  at  the  north  end  of  the 
island  for  use  by  the  lot  owmers  and  for 
bringing  building  supplies  to  the  island. 
The  direct  impacts  of  the  community 
pier  and  the  subsequent  secondary  and 
cumulative  impacts  of  the  residential 
development  on  the  island  will  be 
addressed  in  the  DEIS. 

2.  Alternatives:  Alternatives  which 
will  be  investigated  include  but  will  not 
be  limited  to  different  means  of  access 
to  Cedar  Island,  different  possible 
scenerios  of  development  on  the  island, 
and  the  no  action  (permit  denial) 
alternative. 

3.  Scoping  Process:  A  public  scoping 
meeting  on  this  project  is  not  anticipated 
at  this  time  due  to  the  substantial 
amount  of  information  available  fit)m 
public  meetings  about  island 
development  held  by  the  Virginia 
Marine  Resotuces  Commission  (VMRC). 
Transcripts  and  statement  copies  will  be 
obtained  from  VMRC  to  determine  the 
significant  issues  identified  by  the 
Federal,  State,  and  local  agencies, 
individuals  and  organized  groups  diuing 
the  VMRC's  meetings  and  hearings.  A 
public  notice  requesting  written  scoping 
comments  will  be  published  in  the  near 
future.  Significant  issues  which  have 
already  been  identified  and  which  will 
be  analyzed  in  the  DEIS  include  indirect 
impacts  of  residential  development  on 
wetlands,  sand  dimes,  beach  erosion, 
and  on  the  Piping  Plover,  a  bird  which 
nests  on  the  island  and  which  is  listed 
as  a  threatened  species  under  the 
Endangered  Species  Act 

4.  DEIS  Availalnlity:  It  is  estimated 
that  the  DEIS  will  be  available  to  the 
public  for  review  and  comments  in  the 
fall  of  1987. 

ADDRESS:  Questions  about  the 
proposed  action  and  DEIS  can  be 


answered  by:  Mrs.  Cynthia  Wood.  U.S. 
Army  Corps  of  Engineers  District, 
Norfolk.  803  Front  Street.  Norfolk. 
Virginia  23510-1098.  (804)  441-3219— 
COM,  827-321»-*TS. 

Dated:  October  28, 1988. 

Claude  D.  Boyd  m. 

Colonel,  Corps  of  Engineers.  District 
Engineer. 

[FR  Doc.  86-24945  Filed  11-4-86:  8:45  am) 
BILUNQ  CODE  371»-EN-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER87-39-000  et  aL] 

Arliansas  Power  &  Light  Co.  et  al.; 
Electric  Rate  and  Corporate 
Regulation  FWngs 

October  31, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Aikansas  Power  ft  Light  Co. 

[Docket  No.  ER87-39-0001 

Take  notice  that  Arkansas  Power  ft 
Light  Company  (APftL)  tendered  for 
filing  on  October  22. 1986  a  letter 
agreement  for  sale  of  Middle  South 
System  reserve  capacity  to  Associated 
Electric  Cooperative,  Inc. 

AP&L  requests  an  effective  date  of 
January  1, 1987  for  the  letter  agreement. 

Comment  date:  November  13, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  EiBson  Co.  of  New  York, 
Inc. 

Pocket  No.  ER87-45-000] 

Take  notice  that  on  October  24, 1986, 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing,  as  a  rate  schedule  change,  an 
agreement  to  extend  the  term  of  its 
capacity  sale  to  Long  Island  Lighting 
Company  ("LILCO")  under  its  Rate 
Schedule  FERC  No.  8a  from  October  25. 
1986,  the  current  termination  date,  to 
December  31, 1986.  No  other  changes  are 
made  in  the  Rate  Schedule. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  §  35.3  of  the 
Commission's  regulations  so  that  the 
Supplement  can  be  made  effective  as  of 
October  26, 1988. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  November  13, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


I 

Fadetd  Ragbter  /  Vol.  51.  No.  214  /  Wednesday.  November  5,  1986  /  Notices 


3.  Florida  Po«v*r  ft  light  Co. 

(Docket  Na  BR87-3e-000] 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  October  20. 1986. 
tendered  for  filing:  (1)  A  Contract  for 
Interchange  Service  Between  Florida 
Power  ft  Light  Company  and  the  Utilities 
Commission,  City  of  New  Smyrna 
Beach,  Florida  ("Contract");  and  (2)  Cost 
Support  Schedules  C.  F.  and  G  (together 
with  Cost  Support  Schedule  F 
Supplements)  which  support  the  daily 
capacity  charges  for  sales  under  Service 
Schedule  B  (Short-Term  Finn 
Interchange  Service)  of  the  Contract. 
The  Contract  has  been  executed  by  both 
parties. 

FPL  respectfully  requests  that  the 
proposed  Contract  and  Cost  Support 
Schedules  C  F.  and  G  (together  with 
Cost  Support  Schedule  F  Supplements) 
be  made  effective  January  1, 1987. 
According  to  FPL.  a  copy  of  this  filing 
was  served  upon  the  Utilities 
Commission,  City  of  New  Smyrna 
Beach,  Florida  and  the  Florida  Public 
Service  Commission. 

Comment  date:  November  13. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Intetstate  Power  Co. 

[Docket  Na  ER8&-e54-000] 

Take  notice  that  on  October  7. 1986. 
Interstate  Power  Company  tendered  for 
filing  a  request  that  present  EXHIBIT  VI 
be  deleted  and  a  revised  EXHIBIT  VI 
will  be  filed  if  and  when  any  charges  are 
actually  made  under  the  provisions  of 
the  shared  facilities  agreement. 

Comment  date:  November  13. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Vermont  Public  Service  Corp. 

[Docket  No.  ER86-689-000] 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  on  October  20, 1986  tendered 
for  filing  additional  information  relative 
to  the  Company's  August  29, 1986  filing 
of  the  annual  cost  data  as  required  by 
provisions  of  Article  V  of  the  Power 
Purchase  Contracts  with  the  following 
customers: 


Cwtomar 


Vamwrt  ElKlrtc  GwwMion  and  Transmasion  Co- 

opamiwa.  Inc 

Lyndoiwilla  BacMc  Dapartmant 

Viiaga  at  Ludkw  Badric  UgM  Daplment 

Vi«aga  ct  Johnaon  Walar  and  UgW  DapaHmant 

VBaga  o«  Hyda  Park  Watar  and  Light  Oapartmant... 


Rate 
ached- 


FEHC 
No. 


92 
96 
106 

111 


The  additional  information  is  intended 
to  more  fully  explain  the  derivation  of 


the  purchased  capacity  and 
transmission  by  others  costs  set  forth  on 
APPENDIX  n.  Schedule  1.  Page  1  of  2  of 
the  annual  cost  update.  The  information 
reconciles  the  purchased  power  data 
contained  in  the  Company's  FERC  Form 
No.  1  to  the  purchased  capacity  data 
used  in  this  annual  update  and  the 
purchased  energy  included  in  the 
monthly  System  Power  Energy  Charge. 

The  Company  respectfully  requests  a 
waiver  of  the  60-day  notice  requirement 
so  that  the  System  Capacity  Rates  may 
become  effective  on  November  1, 1986 
as  provided  for  under  the  Contracts. 

Copies  of  thia  filing  were  served  upon 
the  customers  and  the  Vermont  Public 
Service  Board. 

Comment  date:  November  13, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Mississippi  Power  and  Light  Co. 

[Docket  No.  ER8&^79-000] 

Take  notice  that  on  October  14, 1986, 
Mississippi  Power  &  Light  Company  (the 
Company)  tendered  for  filing  as  an 
amendment  of  the  Letter  Agreement  for 
Short-Term  Firm  Power,  workpapers 
that  provide  support  for  the  monthly 
demand  charge  included  in  the  Letter 
Agreement. 

Comment  date:  November  14. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Co. 

(Docket  No.  ER86>170-004] 

Take  notice  that  on  October  3. 1986. 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  compliance  report 
statement  that  NEP  had  acted  in 
accordance  with  the  Commission's 
interim  rate  order,  whereby  billings  at 
the  Tariff  No.  3  settled  rates  were 
initiated  on  June  22. 1986  and  billings 
under  Tariff  No.  4  commenced  at 
settlement  rates  July  1, 1986.  Therefore, 
NEP  states  that  no  amounts  have  been 
collected  in  excess  of  the  settlement  rate 
levels  and  no  refunds  to  customers 
under  Tariff  Nos.  3  and  4  are  required. 

Comment  date:  November  14. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services.  Inc. 

[Docket  No.  ER87-26-<XX)] 

Take  notice  that  on  October  14, 1986, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company  and  Mississippi  Power 
Company  ("Southern  companies") 
tendered  for  filing  Amendment  No.  3  to 
an  Interchange  Contract  between 
Southern  Companies  and  Florida  Power 
&  Light  Company. 


The  subject  amendment  to  the 
Interchange  Contract  revises  the  terms 
and  conditions  under  which  Southern 
Companies  and  Florida  Power  ft  Light 
Company  will  price  economy  energy 
transactions  between  their  respective 
electric  systems.  The  amendment 
provides  for  an  adctttional  pricing 
mechanism  which  allows  the  parties  to 
negotiate  the  price  of  economy  energy 
transactions. 

Comment  date:  November  13, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  a  prptest  with  the 
Federal  Energy  Regidatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  the  comment  date.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-25005  Filed  11-4-S6:  8:45  am] 

BILUNG  CODE  (717-01-M 


[Docket  Nos.  CP87-22-000  et  al.] 

Northwest  Pipeline  Corp.  et  al.;  Natural 
Gas  Certificate  Filings 

October  30, 1986.  I 

Take  notice  that  the  foUowings  filings 
have  been  made  with  the  Commission. 

1.  Northwest  Pipeline  Corp. 

[Docket  No.  CP87-22-000] 

Take  notice  that  on  October  14, 1986, 
Nortiiwest  Pipeline  Corporation  (Northwest), 
295  Chipeta  Way.  Salt  Lake  City,  Utah  84108, 
filed  in  Docket  No.  CP87-22-00O.  a  petition 
for  an  order  declaring  that  a  certain  activity 
as  proposed  by  Northwest  is  a  temporary  act 
or  operation  for  which  the  issuance  of  a 
certificate  under  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  is  not  Kquried  in  the  public 
interest  and  is  therefone  exempt  from  the 
requirements  of  that  section.  It  is  stated  thai 
the  activity  for  which  Northwest  seeks  the 
exemption  is  the  construction  and  operation 
of  a  meter  station  and  appurtenant  facilities 
and  the  transportation  of  up  to  29.000  MMBtu 
of  non-jurisdictional  sales  gas  per  day 
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[MMBtu/d)  by  Northwest  for  sale  to  Exxon 
Company  U.S.A.  (Exxon)  for  use  during 
emergency  shut-downs  of  Exxon's  Dry  Piney 
Dehydration  Plant  and  during  facility 
malfunction  at  Mountain  Fuel  Resources, 
Inc's  (MFR)  Dry  Piney  Gas  Conditioning 
Plant,  both  in  Sublette  County,  Wyoming,  all 
as  more  fully  set  forth  in  the  petition  which  is 
on  nie  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  the  Dry  Piney  Dehydration 
Plant  was  constructed  by  Exxon  to  treat 
natural  gas  from  the  La  Barge  Anticline 
located  in  southwestern  Wyoming.  It  is  then 
stated  that  the  natiunl  gas  treated  in  the  Dry 
Piney  Dehydration  facility  is  transported 
through  Exxon's  facilities  to  the  inlet  of 
Exxon's  Shute  Creek  Processing  Plant. 
Northwest  states  that  ANR  Pipeline  Company 
(ANR)  then  purchases  the  processed  gas  for 
its  general  system  supply  requirements.  It  is 
indicated  that  by  order  dated  January  24, 
1985.  in  Docket  No.  CP84-7Se-00a  MFR  was 
granted  authorization  to  deliver  natural  gas 
to  its  afniiated  local  distribution  company  for 
ultimate  delivery  to  Exxon  for  base  load 
requirements  at  Exxon's  Dry  Piney 
Dehydration  Plant.  Northwest  states  that  the 
supply  source  from  which  MFR  provides  base 
load  requirements  to  Exxon  is  MFR's  Dry 
Piney  Gas  Conditioning  Plant.  MFR  has 
indicated  to  Northwest  that  the  current 
production  at  the  tailgate  of  its  plant  is 
approximately  8.500  MMBtu/d. 

Exxon  has  stated  to  Northwest  that  in  the 
event  of  a  plant  upset  at  the  Dry  Piney 
Dehydration  Plant  its  needs  for 
instantaneous  emergency  gas  would  be 
approximately  29,000  MMBtu/d,  an  amount 
that  is  in  excess  of  the  present  capacity  of 
MFR's  plant  In  the  event  that  Exxon's  Dry 
Piney  facility  experienced  failure,  it  is  stated, 
MFR  would  be  unable  to  supply  a  sufficient 
source  of  pipeline  quahty  gas  to  provide  flare 
assistance  volumes  to  Exxon,  thus  creating  a 
potentially  hazardous  situation  because 
Exxon  would  be  unable  to  flare  the 
unprocessed  gas  within  the  plant  site  because 
the  raw  gas  contains  lethal  amounts  of 
hydrogen  sulfide;  thus,  the  limited  venting  of 
this  gas  could  create  a  safety  hazard  for  neld 
employees.  It  is  further  stated  that  in  the 
event  MFR's  facility  failed  to  operate  at 
capacity  or  to  otherwise  function  properly, 
MFR  would  be  unable  to  supply  Exxon's  Dry 
Piney  facility  with  its  entire  base  load 
requirements. 

It  is  stated  that  to  insure  an  ample  supply 
of  emergency  shut-down  gas  to  Exxon  for  use 
in  flare  assistance  procedures  and  to  supply 
base  load  protection.  Exxon  and  Northwest 
have  entered  into  an  emergency  gas  sales 
agreement  (Agreement)  dated  July  28, 1986, 
under  which  Northwest  would  provide  on  a 
Tirm  basis  up  to  29.000  MMBtu/d  of  pipeline 
quality  gas  for  use  as  emergency  fuel  gas  for 
emergency  shut-down  operations  at  Exxon's 
Dry  Piney  Dehydration  Plant.  It  is  maintained 
that  in  the  event  that  MFR  cannot  provide 
adequate  base  load  volumes  due  to  a  facility 
malfunction.  Northwest  would  supply  a 
portion  of  Exxon's  base  load  requriements 
until  MFR  is  able  to  correct  the  facility 
malfunction.  It  is  stated  that  the  Agreement  is 
effective  for  a  primary  term  of  five  years  and 
from  year-to-year  thereafter  until  terminated 


upon  six  months  written  notice.  Northwest 
stated  that  the  emergency  shut-down  gas 
would  be  used,  in  the  event  of  a  plant  failure, 
as  flare  assistance  gas  and  as  purge  and  pack 
gas  to  restart  the  plant  It  is  stated  that  Exxon 
estimates  that  for  each  plant  faihire  the 
emergency  gas  volumes  would  be  required 
for  a  period  of  4-S  hours  for  flare  assistance 
and  for  a  period  of  24  hours  maximum  to 
purge  and  repack  the  plant.  Northwest  states 
that  Exxon  indicates  that  plant  upsets  would 
probably  occur  no  more  than  twice  a  year.  It 
is  maintained  that  the  emergency  base  load 
would  be  provided  only  during  periods  when 
MFR  is  unable  to  provide  Exxon  with  100%  of 
its  base  load  requirements.  Inasmuch  as 
MFR's  facilities  malfunctions  are  impossible 
to  forecast  as  to  length  of  time  and  frequency. 
Northwest  states  that  it  would  provide  the 
emergency  base  load  requirement  on  an  as- 
needed  basis  only.  However.  Northwest 
expects  that  any  failure,  such  as  a  meter 
ft«eze-off  could  be  expected  to  be  corrected 
within  hours  of  the  failure.  It  is  stated  that  if 
Exxon's  emergency  base  load  requirements 
were  not  supplied  by  Northwest  Exxon's 
plant  could  be  forced  into  unnecessary  and 
repeated  plant  failures,  requiring  Exxon  to 
flare  and  purge  the  entire  facility.  Northwest 
states  that  it  would  deliver  the  subject  gas  to 
MFR  for  Exxon's  account  at  the  new  meter 
station  located  in  Sublette  County,  Wyoming. 
The  new  facilities  are  located  on  existing 
Northwest  right-of-way  adjacent  to  its  30- 
inch  Big  Piney  lateral. 

It  is  stated  that  for  all  volumes  of 
natural  gas  sold  to  Exxon  under  the 
terms  of  the  Agreement,  Northwest 
would  charge  a  rate  equal  to  its  IOS-1 
rate  which  currently  is  24.008  cents  per 
therm  as  set  forth  on  Twenty-Seventh 
Revised  Sheet  No.  10  in  Northwest's 
FERC  First  Revised  Volume  No.  One 
Tariff.  In  accordance  with  the  approved 
settlement  of  Northwest's  rate 
proceeding  in  Docket  No.  RP85-13-000, 
Northwest  states  it  would  retain  all 
revenues  received  from  Exxon 
hereunder. 

Northwest  states  that  the  estimated 
cost  of  installing  the  meter  station  and 
appurtenant  facilities  would  be  $402,000, 
which  would  be  financed  from  funds  on 
hand.  Northwest  further  states  that 
Exxon  would  reimburse  Northwest  for 
the  total  cost  of  installing  such  facilities. 

It  is  stated  that  Northwest  requests 
the  Commission  to  issue  a  declaratory 
order  confirming  that  the  activity 
described  above  is  a  temporary  act  or 
operation  for  which  the  issuance  of  a 
certificate  under  section  7(c)  of  the  NGA 
is  not  required  in  the  public  interest  and 
is  therefore  exempt  from  the 
requirements  of  that  section. 

Comment  date:  November  20, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


2.  Tennessee  Gas  Pipeline  Co.,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP87-25-000] 

Take  notice  that  on  October  14, 1986, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511.  Houston,  Texas  77001. 
filed  a  request  pursuant  to  SS  157.205 
and  157.212  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  to 
estabhsh  a  new  delivery  point  to  its 
existing  firm  sales  customer  New  York 
State  Electric  &  Gas  Corporation 
(NYSEG)  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000,  all  as  more  fully  set  forth  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to 
NYSEG's  request  it  has  agreed  to 
establish  a  new  delivery  point  in  Yates 
County,  New  York.  According  to 
Applicant  the  new  delivery  point  is 
necessary  to  enable  NYSEG  to  render 
service  to  a  new  gas  franchise  area 
recently  acquired  by  NYSEG.  It  is  stated 
that  all  costs  associated  with  the 
construction  of  the  proposed  new 
delivery  point  would  be  borne  by 
NYSEG. 

It  is  stated  that  the  Maximum  Daily 
Quantity  to  be  delivered  at  the  subject 
delivery  point  would  be  1.000  dt 
equivalent  Applicant  further  states  that 
it  does  not  propose  to  increase  or 
decrease  the  total  daily  and/or  annual 
quantities  it  is  authorized  to  deUver  to 
NYSEG.  Applicant  asserts  that  the 
establishment  of  the  proposed  new 
delivery  point  would  not  be  prohibited 
by  Applicant's  currently  effective  tariff 
and  that  it  has  sufiicient  capacity  to 
accomplish  the  deUveries  at  the 
proposed  new  delivery  point  without 
detriment  or  disadvantage  to  any  of 
Applicant's  other  customers. 

Comment  date:  December  15, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP87-28-000] 

Take  notice  that  on  October  16, 1986, 
Texas  Eastern  Transmission 
Corporation  (Applicant),  P.O.  Box  2521, 
Houston,  Texas  77252,  filed  in  Docket 
No.  CP87-28-000  an  appHcation 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  for 
authorization  to  provide  a  firm  storage 
dehvery  service  for  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con  Ed), 
pursuant  to  its  Rate  Schedule  SS-II  and 
to  construct  and  operate  additional 
pipeline  facilities  required  to  render 
such  service,  all  as  more  fully  set  forth 
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in  the  appUcation  wfaicfa  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  requests  authorization  to 
proride  a  firm  storage  delivery  service 
for  Con  Ed  of  23.115  dt  equivalent  firm 
da%  driivery  of  natural  gas  and  to 
construct  and  operate  facihties  at  an 
estimated  cost  of  $13,438,000.  It  is  stated 
that  the  project  involves  the  looping  of 
8.00  miles  of  36-inch  pipeline  at  four 
locations  in  Pennsylvania,  and 
upgrading  compression  facilities  by 
8.600  hp  at  each  of  two  locations  in 
Pennsylvania. 

Applicant  states  that  a  Precedent 
Agreement  has  been  executed  with  Con 
Ed  who  has  requested  Firm  Daily 
Withdrawal  Quantities  (FDWQ).  It  is 
asserted  that  the  annual  costs 
associated  with  all  facilities  which  must 
be  added  to  Applicant's  system  to 
render  the  firm  deliveries  would  be 
borne  by  Con  Ed  by  means  of  a  Firm 
Demand  Charge.  AppHcant  estimates  a 
Firm  E)emand  Charge  of  $10.0350  per  dt 
equivalent  of  natural  gas  at  FDDQ  per 
month. 

Comment  date:  November  20, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  WUliston  Easia  Interstate  Pipeline  Co. 

(Docket  No.  CP87-2O-000) 

Take  notice  that  on  October  14, 1986, 
Williston  Basin  Interstate  Pipeline 
Company  (AppHcant).  Suite  200,  304 
East  Rosser  Avenue,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP87- 
20-000  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  construct  a  sales  tap  and 
appurtenant  facilities  to  provide  for  the 
transportation  of  natural  gas  owned  by 
Marathon  Oil  Company  (Marathon), 
under  the  certificate  issued  in  Docket 
No.  CP82-487-000,  T3et.  al.,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicant  seeks 
authorization  to  construct  a  new  sales 
tap  and  appurtenant  facilities  on  its 
Grass  Creek  gathering  system,  located 
in  Hot  Springs  County,  Wyoming,  to 
provide  for  the  delivery  of  between  350 
and  375  Mcf  of  natural  gas  per  day 
owned  by  Marathon  for  field  use  by 
Marathon.  Applicant  proposes  to 
transport  such  volumes  for  Marathon 
pursuant  to  its  rate  schedule  S-2  or  any 
superseding  rate  schedule.  The 
estimated  cost  to  construct  the  proposed 
sales  tap  is  $8,900  and  would  be 
reimbursed  in  total  by  Marathon. 
Applicant  avers  that  the  installation  of 


the  sales  tap  would  have  no  signficant 
effect  on  its  peak  day  or  annual 
requirements. 

Comment  date:  December  15, 1986,  m 
accordance  witfi  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Stanciud  Para^aphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  theiein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Nahu-al  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  not  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unecessary  for  the  applicant  to  appear 
to  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


I 


within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Kemetfa  F.  numb, 

Secrehiry. 

[PR  Doc.  6&-25006  Filed  11-4-86;  8:45  am] 

BIUIMO  COOe  67T7-«1-lf 


[Docket  No.  ER87-41-<XW] 

Bangor  Hydro-Elaclric  Co.  at  aL; 
Notice  of  Filing  of  Rata  Schadula 


October  27, 1986. 

In  the  matter  of  Bangor  Hydro-Electric 
Co.;  Central  Maine  Power  Co.;  Central 
Vermont  Public  Service  Co.;  Fitchburg 
Gas  and  Electric  Ca:  Maine  Public 
Service  Co.; 

Take  notice  that  on  October  22. 1986. 
the  above-named  utilities  (Sellers) 
tendered  for  filing  as  an  initial  rate 
schedule  to  become  effective  sixty  days 
following  such  filing  date  an  agreement 
between  Sellers  and  EUA  Power 
Corporation  (EUA  ftjwer)  providing  for 
service  to  EUA  Power  on  certain 
transmission-related  facilities  at  the 
Seabrook  nuclear  generating  project 

Sellers  state  that  tfie  purpose  of  such 
initial  rate  schedule  is  to  provide  service 
to  EUA  Power  pending  Commission 
authorization  under  section  203  of  the 
Federal  Power  Act  approving  the 
conveyance  of  such  transmission- 
related  facilities  to  EUA  Power. 

Sellers  state  that  a  copy  of  this  initial 
rate  schedule  filing  was  mailed  to  EUA 
Power. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  6 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Comnission  and  are 
available  for  public  tospection. 
Kenneth  F.  Phanb, 
Secretary. 
[PR  Doc.  8&-2497D  RIed  ll-4-«;  8:4?  am] 
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[Docket  No.  SA87-1-000] 

Great  Raaourcaa  and  Exploration 
Corp.;  Petition  for  Adjuatment 

October  30, 1986. 

On  October  6. 1986,  Crest  ResourcsB 
and  Exploration  Corp.  (Crest)  filed  an 
application  with  the  Commission  under 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  for  reUef  from  its 
Btu  refund  obligation  under  Order  Nos. 
399  and  399-A.»  Crest  states  that  it  is 
the  operator  of  a  gas  well  in  Matagorda 
County,  Texas,  but  does  not  own  a 
working  interest  therein.  The  well  was 
plugged  and  abandoned  during  the  first 
part  of  1983.  Prior  to  abandonment,  gas 
fivm  the  well  was  sold  to  Tennessee 
Gas  Pipe  Line  Company. 

Crest  asserts  that  it  has  made  diligent 
effort  to  collect  the  refunds  owed  by  the 
38  different  owners  of  interests  in  the 
well,  and  received  $2448.33,  which  it  has 
paid  over  to  Tennessee.  Crest  seeks  a 
waiver  of  the  remaining  balance  of 
funds  owed,  $8,859.58  plus  accured 
interest,  on  grounds  that  it  has  been 
unable  to  locate  some  interest  owners, 
some  have  died,  and  others  are  in 
bankruptcy.  Crest  also  argues  that  since 
it  is  not  an  interest  owner  in  the  well,  it 
is  not  responsible  for  paying  refunds  on 
behalf  of  the  owners,  and  furthermore, 
that  it  is  financially  unable  to  make  the 
payments. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed  with 
in  15  days  after  publication  of  this  notice 
in  the  Federal  Register. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  86-25007  Filed  11-4-86;  8:45  am] 
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>  Refunds  Resulting  from  Btu  Measurement 
Adjustments,  49  FR  37735  (SepL  28, 1964)  (Order  No. 
399),  FERC  Statutes  ft  Regulations  (Regulations 
Preambles  198Z-1985]  1  30.597.  In  Order  No.  399.  the 
Commission  established  refund  procedures  for 
charges  for  natural  gas  above  NGPA  ceilings  as  a 
result  of  Btu  measurements  based  on  the  "as 
delivered"  water  vapor  content  of  the  gas,  rather 
than  on  a  water  saturated  basis.  In  so  doing,  the 
Commission  was  implementing  the  decision  in 
Interstate  Natural  Gas  Association  of  America  v. 
Federal  Energy  Regulatory  Commission.  718  FJd  1 
(D.C.  Cir.  1983),  cert  denied  465  U.S  1106  (1984). 
Order  No.  399-A,  49  FR  46353  (Nov.  2a  1984),  FERC 
Statutes  ft  Regulations  [Regulations  Preambles 
1982-1965J I  30,612.  recognized  the  Commissions 
authority  to  waive  Btu  refunds  attributable  to 
royalty  interest  payments  where  the  operator  can 
demonstrate  its  inability  to  collect  the  refunds  from 
royalty  interest  owners. 


[Docket  Noa.  RP80-55-012  and  RP85-167- 
006] 

Sea  Rot>in  Pipeline  Co.;  Filing 

October  31, 1886. 

Take  notice  that  on  October  28, 1986, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  submitted  the  following  proposed 
tariff  sheets  as  part  of  its  FERC  Tariff: 

Original  Volume  No.  1 

Forty-Fifth  Revised  Sheet  No.  4 
Twenty-Fourth  Revised  Sheet  No.  4-A 

Original  Volume  No.  2 

Twenty-Eighth  Revised  Sheet  No.  127-D 
Twenty-Eighth  Revised  Sheet  No.  135-C 

Sea  Robin  requested  waivers  of  the 
Commission's  regulations  to  permit  the 
tariff  sheets  to  become  effective  on 
October  1, 1986. 

Sea  Robin  states  that  the  filing  is  in 
compliance  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Sea 
Robin  Pipeline  Company  v.  FERC,  795 
F.2d  182  (D.C.  Cir.  1986).  as 
contemplated  in  the  approved 
settlement  at  Docket  No.  RP85-167. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washmgton, 
DC  20426,  in  accordance  with  S  S  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  November  7, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestant  a  party 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-25008  filed  11-4-86;  8:45  am) 
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[Docket  No.  RP82-125-019] 

Tenneaaee  Gaa  Pipeline  Co.,  a  Diviaion 
of  Tenneco  Inc.,  Filing 

October  30, 1986. 

Take  notice  that  on  October  27, 1986, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.,  tendered  for 
filing  proposed  tariff  sheets  to  its  FERC 
Gas  Tariff  First  Revised  Volume  No.  1 
and  Original  Volume  No.  2,  consisting  of 
the  following: 

First  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  22 


Original  Volume  No.  2 

First  Revised  Sheet  Nos.  3  through  8 
Original  Sheet  Nos.  9  and  10 
Original  Sheet  Nos.  1749  through  1847 
Original  Sheet  Nos.  1848  through  5000 
Original  Sheet  Nos.  5601  through  5631. 

Tennessee  states  that  these  tariff 
sheets  are  filed  to  reflect  new  rates  for 
Rate  Schedules  SST-NE  and  ISST-NE. 
to  implement  new  rate  schedules  for 
certain  long-term  transportation 
agreements  that  have  received 
authorization  in  various  proceedings 
before  the  Commission,  and  to  revise 
the  Summary  of  Rates  and  Charges  in 
Original  Volume  No.  2. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  7, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  86-25009  Filed  11-04-86;  8:45  am] 
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Conaervation  and  Renewable  Energy 
Office 

National  Energy  Extenaion  Service 
Adviaory  Board;  Change  in  Time  of 
Meeting 

This  notice  is  given  to  advise  of  the 
change  in  time  of  the  meeting  of  the 
National  Energy  Extension  Service 
Advisory  Board  on  November  13  and  14, 
1986,  as  published  in  the  Federal 
Register  on  October  16.  1986  (51  FR 
36846). 

On  November  13.  the  meeting  will 
convene  at  8:00  a.m.  and  adjourn  at  1:30 
p.m.  On  November  14,  the  meeting  will 
convene  at  8:00  a.m.  and  adjourn  at 
12:00  noon.  The  agenda  topics  will 
remain  the  same.  The  meeting  will  be 
held  in  the  Capitol  Room,  East 
Conference  Center,  Omni  Shoreham 
Hotel,  2500  Calvert  Street  NW.. 
Washington,  DC. 
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Issued  at  Washinflton.  DC,  on  October  31. 
1986. 

J.  Robot  Fra^din, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  86-25029  Filed  11-4-86;  8:45  am] 
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Wwtwn  Area  Powwr  Admlnistratton 

Salt  Laka  City  Araa  Integrated  Protects 
Proposed  Power  Rate 

agency:  Western  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  Proposed  Power 

Rate— Salt  Lake  City  Area  Integrated 

Projects. 


summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
to  establish  a  rate  for  power  and  enei^gy 
from  the  Salt  Lake  City  Area  Integrated 
Projects  (Integrated  Projects).  The 
projects  included  in  integration  are  the 
Cdlbran  Project  (CoUbran).  the  Rio 
Grande  Project  (Rio  Grande),  and  the 
Colorado  River  Storage  Project  (CRSP). 
The  rate  for  the  Integrated  Projects 
(Integrated  rate)  will  cover  annual 
operating  expenses  and  repay  the 
Federal  investment  in  the  projects.  The 
proposed  Integrated  rate  for  firm  power 
is  10.25  mills  per  kWh.  The  present  rate 
for  Collbran  power  is  21.8  mills  per 
kWh.  The  present  rate  for  Rio  Grande 
power  is  30.85  mills  per  kWh  with  a 
proposed  rate  of  37.32  mills  per  kWh 
scheduled  to  begin  in  April  1987.  The 
present  CRSP  rate  is  9.92  mills  per  kWh. 
In  addition.  Western  proposes  to  include 
a  surcharge  of  1  percent  for  each  percent 
or  major  part  thereof  that  a  customer's 
power  factor  falls  below  95  percent 
lagging  OT  95  percent  leading.  Another 
part  of  the  power  factor  adjustment 
provision  will  provide  a  means  for 
Western  to  recover  costs  it  may  incur 
because  of  conditions  on  a  customer's 
system.  The  proposed  new  SLCA-Fl 
Rate  Schedule  will  replace  schedules 
SP-F2  and  SP-FP2  for  CRSP  firm  and 
peaking  power  services.  Collbran  and 
Rio  Grande  contractors  will  be  offered 
contract  modifications  to  discontinue 
the  purchase  of  Collbran  and  Rio 
Grande  resources  in  exchange  for 
equivalent  amounts  of  Integrated 
resources  upon  the  effective  date  of 
Rate  Schedule  SLCA-Fl.  The  effective 
date  is  expected  to  be  on  or  before  the 
first  day  of  the  October  1987  billing 
period.  A  brochure  explaining  the 
reasons  for  including  a  power  factor 
surcharge  and  outlining  the  methodology 
used  in  developing  the  proposed 
Integrated  rate  will  be  distributed  to  the 
customers  of  the  Integrated  Projects  and 


other  interested  parlies.  Since  the 
proposed  Integrated  rate  is  a  major  rate 
adjustment  as  defined  by  the  current 
procedures  for  public  participation  in 
general  rate  adjustments,  public 
information  and  comment  forums  are 
required.  At  least  one  combined  public 
information/comment  forum  will  be 
held.  After  public  discussions  and 
review  of  public  comments.  Western 
will  determine  a  final  proposal 
Integrated  rate. 

dates:  The  consultation  and  comment 
period  will  begin  with  publication  of  this 
notice  in  the  Federal  Register  and  will 
end  February  17, 1987. 

A  public  information  forum,  at  which 
Western  will  outline  the  methodology 
used  in  developing  the  Integrated  rate, 
will  be  held  at  the  Hotel  Utah.  Main  and 
South  Temple,  Salt  Lake  City.  Utah.  1 
p.m..  on  November  20, 1986.  Western 
will  answer  questions  at  this  forum.  A 
public  comment  forum,  at  which 
Western  will  receive  oral  and  written 
comments,  will  be  held  at  the  Hotel 
Utah.  Main  and  South  Temple.  Salt  Lake 
City,  Utah,  at  8:30  a.m.  on  December  18, 
1986.  Written  comments  should  be 
received  by  the  end  of  the  consultation 
and  conmient  period  to  be  assured  of 
consideration  and  may  be  sent  to  the 
address  below. 

FOa  FURTHER  INaORMATION  CONTACT: 

Mr.  Lloyd  Greiner,  Area  Manager.  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  11606, 
Salt  Lake  City,  UT  84147.  (801)  524-5493. 
SUPPLEMENTARY  INFORMATION:  Power 
rates  for  the  Integrated  Projects  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  of  August  4. 
1977,  42  U.S.C.  7101.  et  seq.\  the 
Reclamation  Act  of  1902,  ch.  1093,  372 
Stat.  388  (1902),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939.  43 
U.S.C.  485h(c);  and  the  acts  specifically 
applicable  to  the  projects  involved. 

The  Secretary  of  the  Department  of 
Energy,  by  Declaration  Order  No.  0204- 
108  (48  FR  55664.  December  14. 1983),  as 
amended  at  51  FR  19744  on  May  30. 
1986,  delegated  to  the  Administrator  of 
Western  the  authority  to  develop  power 
and  transmission  rates;  to  the  Under 
Secretary  of  Energy  the  authority  to 
confirm,  approve,  and  place  such  rates 
in  effect  on  an  interim  basis;  and  to  the 
Federal  Energy  Regulatory  Commission 
the  authority  to  either  confirm  and 
approve  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates. 

The  procedures  for  public 
participation  in  rate  adjustments  for 
power  marketed  by  Western  at  10  CFR 


Part  903  were  publiahed  in  the  Federal 
Register  at  50  FR  37835  on  September  18, 
1985. 

Availability  of  Infonnation 

All  brodnrres.  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
Integrated  rate  are  and  will  be  available 
for  inspection  and  oopying  at  the  Salt 
Lake  City  Area  Office. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C  601.  et  seq.)  each 
agency,  when  requited  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  former 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  «d  describe  the 
impact  of  the  propoted  rule  on  small 
entities.  In  this  instance,  the  initiation  of 
the  Integrated  rate  idates  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rules  of  particular 
applicabiKty  relating  to  rates  or  services 
are  not  ccmsidered  mles  within  the 
meaning  of  the  act.  Since  the  Integrated 
rate  is  of  limited  applicability,  no 
flexibility  analysis  is  required. 

Detwminatiao  Under  Exacutiva  Order 

12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
because  it  does  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291  (46 
FR  13193.  February  19. 1981).  In  addition. 
Western  has  an  exemption  fit)m 
sections  3, 4,  and  7  otf  Executive  Order 
12291;  and  therefore,  will  not  prepare  a 
regulatory  impact  statement. 

EnviromBeotal  Evafaiatioa 

» 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969. 
Council  of  Environmental  Quality 
regulations,  and  DOE  guidelines. 
Western  conducts  environmental 
evaluations  of  certain  rate  and 
allocation  actions.  Under  integration, 
the  existing  Collbran  and  Rio  Grande 
customers  will  receive  &om  the 
Integrated  Projects,  through  FY  1989. 
fixed  commitments  approximately  equal 
to  amoimts  they  are  now  receving.  TTiis 
will  result  in  decreased  costs  to  these 
customers.  Western  analyzed  the  effect 
this  would  have  on  consumption  as  a 
part  of  its  Post-ig89  Marketing  Criteria 
Environmental  Assesament  (DOE  EA- 
0265)  and  foond  that  it  did  not 
significantiy  affect  cansuraption.  For  the 
post-1980  period,  these  customers  will 
receive  reduced  allosatioiM  from  the 
Integrated  Projects.  Western  has  also 
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compared  the  e%ct  of  the  proposed 
Integrated  rate,  as  it  will  increase  the 
charges  to  CRSP  customers,  to  the  rate 
of  inflation  in  the  period  since  the 
existing  CRSP  power  rate  was  placed  in 
e^ect  Since  increased  consumption 
from  lower  rates  is  insignificant  and 
since  the  proposed  differential  increase 
in  the  Integrated  rate  does  not  exceed 
the  rate  of  inflation,  an  environraental 
assessment  is  not  required,  and  a 
memorandum  to  this  effect  will  be 
prepared  and  copies  will  be  sent  to 
interested  persons  upon  request 

Issued  at  Golden.  Colorado,  October  28. 
1986. 

WUIiam  H.  Qagett. 

A  dministrator. 

[FR  Doc.  86-25083  Filed  11-4-86;  8:45  am] 
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ENVIRONUENTAL  PROTECTION 
AGENCY 

[Fm.-3106-41 

Availability  of  Technical  Report  on  OH, 
Gas  and  Qeothennel  Industry  Waele 
and  Announcement  of  Public  tieatlnaa 

AOENCy:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Availability  of  Report 
and  Pubhc  Meetings. 

summary:  Section  8002(aij  of  the 
Resource  Conservation  and  Recovoy 
Act  (RCRA),  42  U.S.C  69a2(m)  requires 
EPA  to  study  the  adverse  effects,  if  any, 
of  drilling  fluids,  produced  waters,  and 
other  wastes  associated  with  the 
exploration,  development  at  production 
of  crude  oil  or  natural  gas,  or  geothenoal 
energy  on  human  health  and  tike 
environment.  Section  3001(bJ  of  RCRA 
exempts  these  wastes  irom  regulation  as 
hazardous  waste  until  EPA:  (1)  Produces 
a  Report  to  Congress  on  the  study 
required  by  8002(m);  (2]  provides 
opportimity  for  public  comment  and 
hearings(B];  (3)  makes  a  regulatory 
determination;  and  (4)  regulations  are 
authorized  by  Act  of  Congress. 

In  August,  1985,  die  Alaska  Center  for 
the  Environment  sued  EPA  (Alaska 
Center  for  the  Environment  vs.  Lee 
Thomas)  on  EPA's  failure  to  conduct 
this  study.  H'A  signed  a  consent  order 
which  obligates  the  Agency  to  meet 
several  milestone  dates  and  to  submit 
the  final  Report  to  Congress  on  August 

31. 1987.  One  such  milestone  is  to 
complete  a  Technical  Report  by  October 

31. 1988.  Hiis  Federal  Register  notice 
announces  the  availability  of  that 
Technical  Report  and  public  Bteetiogs  to 
accept  comments  on  it. 


In  the  Technical  Report  EPA  presents 
a  profile  of  the  oil  and  gas  industry  and 
the  geothermal  industry.  EPA  also 
describes  the  methodologies  to  be  used 
to  gather  information  and  prepare  die 
final  Report  to  Congress  whidi  must 
address:  (1)  The  sources  and  volumes  of 
discarded  material  generated  per  year 
from  such  wastes;  (2)  present  disposal 
practices;  (3)  potential  danger  to  human 
health  and  the  environment  from  the 
surface  runoff  or  leachate;  (4) 
documented  cases  which  prove  or  have 
caused  danger  to  human  health  and  the 
environment  from  surface  runoff  or 
leachate;  (5)  alternatives  to  current 
disposal  methods;  (6)  the  cost  of  such 
alternatives;  and  (7)  the  impact  of  those 
alternatives  on  the  explcn^tion  for,  and 
development  and  production  of,  crude 
oil  and  natural  gas  or  geothermal 
energy.  Two  public  meetings  will  be 
held  in  conjunction  with  the  availability 
of  this  Technical  Report 
DATES:  Due  to  time  constraints  imposed 
by  the  court-ordered  deadlines,  public 
comments  on  this  report  should  be 
submitted  as  soon  as  possible.  The 
Agency  prefers  that  comments  be 
submitted  no  later  than  December  15, 
19aa  EPA  will  hold  tifo  public  meetings 
pertaining  to  tliis  Tedinical  Report 
December  3, 19B6  in  Washington.  D.C., 
and  DeoenUjer  5. 1986  in  New  Orleans, 
Louisiana. 

addresses:  The  locations  of  the  public 
meetings  are. 
Park  Terrace  Hotel,  1515  Rhode  Island 

Avenue,  Washington.  D.C.  20005,  (202) 

232-7000 
New  Orleans  Marriott  Hotel,  555  Canal 

Street  New  Orleans,  Louisiana  70140, 

(504)  581-1000 
The  meetings  will  begin  at  9-.30  a.m.  and 
will  end  at  4:30  pjn.  If  there  are  no 
remaining  comments,  the  meetings  will 
adjourn  earlier.  If  you  wish  to  present 
oral  comments  at  one  of  the  meetings, 
please  notify,  in  writing,  Ms.  Ceraldine 
Wyer.  Office  of  SoHd  Waste  (WH-^562), 
U.S.  EPA,  401  M  Street  SW, 
Washington,  DC  2046a 

For  the  convenience  of  attendees 
requiring  overnight  accommodations, 
sleeping  rooms  have  been  reserved  at 
both  hotels  the  evening  preceding  the 
meetings.  Mease  malce  ytnir  reservations 
by  contacting  the  hotel  directly.  The 
document  entitled.  Technical  Report 
Waste  from  the  Exploration, 
Development  and  Production  of  Crude 
Oil,  Natural  Gas  and  Geothermal 
Energy,  An  Interim  Report  on 
Methodology  for  Data  CoUection  and 
Analysis,  is  available  for  viewing  at  all 
EPA  Regional  libraries  and  in  the  EPA 
RCRA  Dodcet  (sub-basement).  U.S. 
Environmental  Protection  Agraicy,  401 M 


Street  SW..  Washington,  DC,  20480, 
from  9:30  aon.  to  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
by  appointment  only.  Appointments  can 
be  made  by  calling  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675. 
The  public  may  copy  a  maximum  of  50 
pages  of  material  from  any  one 
regulatory  docket  at  no  cost  Additional 
copies  costs  20  cents  per  page.  The 
public  must  send  an  original  and  two 
copies  of  their  comments  to:  IDocket 
Clerk,  Office  of  Solid  Waste  (WH-^2). 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
2D46a  Place  Ae  docket  number  F-8&- 
OGRN-FTTFF  on  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT 

RCRA/Superfund  HoUine  (800)  424-9346 
or  (202)  382-3000.  For  technical 
informatioa  contact  Mr.  Bob  Hall  (202) 
475-7415. 

Dated:  October  31. 1966. 
}.  Wastan  Pottn, 

AsstBtant  Administrates,  Office  of  Solid 

Waste  and  Emergency  Response. 

(FR  Doc  86-25099  Filed  11-4-86:  8:45  am] 


[OPP-SO06t;  FRL-3103-3] 

iseuance  of  Experimentai  Uee  Permits: 
Chevron  Chemical  Co.  et  ai. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  further  information  CONTACT: 
By  mail,  the  product  manager  cited  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

239-EUP-104.  Extension.  Chevron 
Chemical  Company,  940  Hensley  St., 
Richmond,  CA  94804-0036.  This 
experimental  use  permit  allows  the  use 


40252 
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of  213  pounds  of  the  insecticide  alpha- 
cyano-3-phenoxybenzyl,  2.2,3,3- 
tetramethylcyclopropanecarboxylate  on 
apples  and  pears  to  evaluate  the  control 
of  various  insects.  A  total  of  160  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  California, 
Colorado,  Massachusetts,  Michigan, 
Missouri,  New  Jersey,  New  York,  North 
Carolina,  Ohio.  Oregon,  Pennsylvania, 
Virginia,  Washington,  and  West 
Virginia.  The  experimental  use  permit  is 
effective  from  June  8, 1986  to  June  6, 
1987.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  apples 
and  pears  has  been  estabhshed.  {George 
LaRocca.  PM  15,  Rm.  204.  CM#2  (703- 
557-2400)) 

464-EUP-85.  Amendment.  Dow 
Chemical  Company.  P.O.  Box  1706, 
Midland.  MI  48640.  In  the  Federal 
Register  of  June  4. 1986  (51  FR  20342), 
EPA  issued  an  experimental  use  permit 
pertaining  to  the  issuance  of  464-EUP-85 
to  Dow  Chemical  Company.  At  the 
request  of  the  company,  the  permit  has 
been  amended  to  add  four  States  and  to 
reduce  the  acreage.  The  experimental 
use  permit  allows  the  use  of  750  pounds 
of  the  herbicide  2-(3.5-dichlorophenyl)-2- 
(2,2.2.-trichloroethyl]oxirane  on  grain 
sorghum  to  evaluate  the  control  of 
broadleaf  weeds  and  grasses.  A  total  of 
1.500  acres  are  involved:  the  program  is 
authorized  only  in  the  States  of 
Alabama,  Arkansas,  Georgia,  Illinois, 
Kansas,  Missouri,  Mississippi, 
Tennessee,  Nebraska,  Oklahoma,  and 
Texas.  The  experimental  use  permit  is 
effective  from  April  9, 1988  to  April  9, 
1988.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  grain 
sorghum  has  been  established.  (Robert 
Taylor,  PM  25.  Rm.  245,  CM#2  (703- 
557-1800)) 

279-EUP-86.  Extension.  FMC 
Corporation,  2000  Market  St., 
Philadelphia,  PA  19103.  This 
experimental  use  permit  allows  the  use 
of  88.7  pounds  of  the  insecticide 
cypermethrin  on  various  crops  to 
evaluate  the  control  of  various  insects. 
A  total  of  160  acres  are  involved;  the 
program  is  authorized  in  the  States  of 
Alabama,  Arizona,  California,  Colorado, 
Florida,  Georgia.  Idaho.  Kansas. 
Michigan.  Minnesota,  Montana, 
Nebraska,  New  Jersey.  New  York,  North 
Carolina.  North  Dakota.  Oklahoma, 
Oregon.  South  Dakota.  Tennessee, 
Texas.  Virginia.  Washington. 
Wisconsin,  and  Wyoming.  The 
experimental  use  permit  is  effective 
from  July  22. 1986  to  July  22. 1987.  This 
permit  is  issued  with  the  limitation  that 
all  treated  crops  are  destroyed  or  used 
for  research  purposes  only.  (George 


LaRocca,  PM  15,  Rm.  204,  CM#2  (703- 
557-2400)) 

3125-EUP-188.  Extension.  Mobay 
Chemical  Corporation,  Hawthorn  Road, 
P.O.  Box  4913,  Kansas  City,  MO  64120. 
This  experimental  use  permit  allows  the 
use  of  2.250  pounds  of  the  insecticide 
cyano(4-fluoro-3-phenoxyphenyl)methyl- 
3-(2,2-dichloroethenyl)-2.2- 
dimethylcyclopropanecarboxylateon 
cotton  to  evaluate  the  control  of  various 
insects.  A  total  of  3,000  acres  are 
involved;  the  program  is  authorized  only 
in  the  States  of  Alabama,  Arizona, 
Arkansas,  California,  Georgia, 
Louisiana,  Mississippi,  Oklahoma,  South 
Carolina,  Tennessee,  and  Texas.  The 
experimental  use  permit  is  effective 
from  June  6, 1986  to  June  6, 1987.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  cottonseed  has 
been  established.  (George  LaRocca,  PM 
15,  Rm.  204,  CM#2  (703-557-2400)) 
476-EUP-102.  Issuance.  Stauffer 
Chemical  Company,  1200  South  47th  St., 
Richmond,  CA  94804.  This  experimental 
use  permit  allows  the  use  of  1,875 
pounds  of  the  herbicide 
trimethylsulfoniunj 

carboxymethylaminomethylphosphonate 
on  noncropland  to  evaluate  the  control 
of  broadleaf  weeds  and  grasses.  A  total 
of  7,500  acres  (3,7S0  acres  to  be  treated 
each  year)  are  involved.  (Robert  Taylor, 
PM  25,  Rm.  245.  CM#2  (703-557-1800)) 

475-EUP-103.  Issuance.  Stauffer 
Chemical  Company,  1200  South  47th  St., 
Richmond,  CA  94804.  The  experimental 
use  permit  allows  the  use  of  1,875 
pounds  of  the  herbicide 
trimethyisulfoniura 

carboxymethylaminomethylphosphonate 
on  noncropland  to  evaluate  the  control 
of  broadleaf  weeds  and  grasses.  A  total 
of  7.500  acres  (3,750  acres  to  be  treated 
each  year)  are  involved;  this  program 
and  the  one  above  are  authorized  in  the 
States  of  Alabama,  Arkansas,  Arizona, 
Colorado,  Connecticut,  Delaware, 
Florida,  Georgia,  Idaho.  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana. 
Maine,  Michigan,  Minnesota, 
Mississippi,  Montana,  North  Carolina, 
North  Dakota.  Nebraska,  New  Jersey, 
New  Mexico,  New  York,  Nevada,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee, 
Texas,  Utah,  Virginia,  Washington, 
Wisconsin,  and  Wyoming.  Both  permits 
are  effective  from  July  16. 1986  to  July  16, 
1988.  The  permits  will  use  the  same 
active  ingredient  but  different 
formulations.  (Robert  Taylor,  PM  25,  Rm. 
245,  CM#2  (703-557-1800)) 

264-EUP-59.  Extension.  Union 
Carbide  Agricultural  Products  Company. 
Inc.,  T.W.  Alexander  Drive,  P.O.  Box 
12014,  Research  Triangle  Park.  NC 


27709.  This  experimental  use  permit 
allows  the  use  of  4.000  pounds  of  the 
growth  regulator  ethephon  on  sugarcane 
to  evaluate  flower  inhibition  and 
biomass  increase  following  treatment  of 
sugarcane.  A  total  of  6,000  acres  are 
involved;  the  program  is  authorized  only 
in  the  State  of  Hawaii.  The  experimental 
use  permit  is  effective  from  July  14, 1986 
to  July  14, 1988.  A  temporary  tolerance 
for  residues  of  the  active  ingredient  in  or 
on  sugarcane  has  been  established.  A 
food  additive  tolerance  for  residues  of 
the  active  ingredient  in  or  on  sugarcane 
molasses  has  been  established.  (Robert 
Taylor,  PM  25,  Rm.  245,  CM#2  (703- 
557-1800)) 

264-EUP-64.  Extension.  Union 
Carbide  Agricultural  Products  Company, 
Inc.,  P.O.  Box  12014,  T.W.  Alexander 
Drive,  Research  Triangle  Park.  NC 
27709.  This  experimental  use  permit 
allows  the  use  of  3,753  pounds  of  the 
insecticide  thiodicarb  on  field  com  to 
evaluate  the  control  of  various  insects. 
A  total  of  2,500  acres  are  involved;  the 
program  is  authorized  in  the  States  of 
Colorado,  Illinois,  Indiana.  Iowa, 
Kansas,  Kentucky,  Louisiana,  Maryland. 
Michigan,  Minnesota,  Missouri, 
Nebraska,  New  Mexico,  North  Carolina, 
North  Dakota,  Ohio,  South  Dakota, 
Texas,  West  Virginia,  and  Wisconsin. 
The  experimental  use  permit  is  effective 
from  July  7, 1986  to  July  7, 1987. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  field  corn 
grain  and  com  fodder  and  forage  have 
been  established.  (Larry  Schnaubelt,  PM 
12,  Rm.  202,  CM#2  (703-557-2386)) 

Persons  wishing  to  review  these 
experimental  use  permit  are  referred  to 
the  designated  product  managers. 
Inquiries  conceming  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  ttiat  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  aoo  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136a 

Dated  October  22, 198a 

James  W.  Akennan. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  86-24556  Filed  11-4-86;  8:45  am) 

BtUJNO  CODE  «aO-6IHi 


[OPTS-59229A  (FRL-3106-1)] 

Toxic  Substance*;  Approval  of  Test 
Marketing  Exemption 

AOENCV:  Enviroimiental  Protection 
Agency  (EPA). 
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action:  Notice. 


summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA).  TME-8ft-58.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  October  27, 1986. 
FOR  FURTHER  INFORMATtON  CONTACT: 

Susan  Hodges,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency.  RM.  E-613, 401  M  St. 
SW.,  Washington,  DC  20460  (202-382- 
2260). 

SUPPLEMENTARY  INFORMATION:  SecUon 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substance  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-86-58. 
EPA  has  determined  that  test  maiiceting 
of  the  new  chemical  sobstamx 
described  below,  under  the  ccHiditions 
set  out  in  the  TME  applicatitm,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injiuy  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  those  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met 

The  following  additional  restrictions 
apply  to  TME-86-58.  Any  person  who 
may  be  exposed  to  the  test  market 
substance  during  manufacturing, 
processing,  or  use  must  wear  impervious 
gloves,  chemical  safety  goggles  or  full 
face  shields,  and  aprons.  A  bill  of  lading 
and  Material  Safety  Data  Sheet  (MSDS) 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME,  and  that  any 
person  who  may  be  exposed  to  the  test 
market  substance  must  wear  the  above 
described  protective  equipment.  In 
addition,  the  Company  shall  maintain 
the  following  records  until  5  years  after 
the  dates  tiiey  are  created,  and  shall 


make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  tiie  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  dates  of  the  shipments  to  the 
customer  and  the  quantities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  and  MSDS  that 
accompanies  each  shipment  of  the  TME 
substance. 

4.  The  applicant  must  maintain 
records  of  persons  who  wear  impervious 
gloves  and  clothes,  chemical  safety 
goggles  or  full  face  shields,  and  aprons 
during  the  manufacturing,  processing, 
and  use  the  TME  substance. 

T-86-58. 

Date  of  Receipt:  August  29, 1986. 
Notice  of  Receipt-  September  10, 1986 
(51  FR  175). 

Applicant:  Monsanto  Company. 

Chemical:  [G]  Substituted  Amide. 

Use:  [C]  Chelating  agent  for  chemical 
process  in  closed  system. 

Production  Volume:  Confidential. 

Number  of  Customers:  X. 

Worker  Exposure:  10  workers — 8  hrs/ 
day — 40  days/jrr. 

Test  Marketing  Period:  18  months. 

Commencing  on:  October  27. 1988. 

Risk  Assessment  EPA  identified 
potential  health  coiu^ems  for  the  PMN 
substance  by  analogy  to  acetamide. 
which  is  a  potential  cardnogeh. 
However,  EPA  has  detennined  that  the 
use  of  appropriate  protective  equipment 
dumg  manufacturing,  processing  and 
use  will  significandy  reduce  exposure 
and  potential  risk.  EPA  identified  no 
significant  environmental  concerns. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environmental. 

Public  Comments:  None 

The  Agency  reserves  dw  ri^t  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  caats 
significant  doubt  on  its  findings  that  the 
test  maricet  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  October  27, 1986. 
Chadea  L.  ElkiiM, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  86-2«93  Rled  11-4-86;  8:45  amj 

BILUNO  CODE  UtO-SO-M 


FEDERAL  COyHUNJCAnONS 
COMMISSION 

Public  Information  CoMecMon 
Requirement  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

October  Z7, 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street. 
NW.,  Suite  140,  Washington.  DC  20037, 
telephone  (202)  857-3800.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget  Room  3235  NEOB,  Washington, 
DC  20503,  telephone  (202)  395-4814.  For 
further  information  contact  Doris  Benz. 
Federal  Communications  Commission, 
telephone  (202)  632-7513. 

OMB  No.:  3060-0028 

Tide:  Application  for  AuthoriMtion  in 

the  Auxiliary  Radio  Broadcast 

Services 
Form  No.:  FCC  313 
Action:  Revision  (Environmental  Impact 

data  only) 
Estimated  Annual  Burden:  2,620 

Responses;  13,100  Hours. 

WlUiam  }.  Tncuico, 
Secretary. 

[FR  Doc.  86-24948  Filed  11-4-86;  8:45  am] 

BIUJNO  CODE  (712-01-M 


Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

October  27, 1986. 

The  Federal  Communications 
Commission  has  submitied  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Stiwet 
NfW.,  Suite  140,  Washington.  DC  20037. 
For  further  information  on  these 
submissions  contact  jerry  Cowden. 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
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comment  on  these  information 
collections  should  contact  J.  Hmothy 
Sprehe,  Office  of  Management  and 
Budget.  Room  3235  NEOB,  Washington. 
DC  20503.  (202)  395-4814. 

OMB  No.:  30eO-0174 

Title:  Section  73.1212.  Sponsorship 

identification;  list  retention:  related 

requirements 
Action:  Extension 
Respondents:  Licensees  of  broadcast 

stations 
Estimated  Annual  Burden:  1,150 

Recordkeepers;  115  Hours. 
OMB  No.:  3060-0216 
Title:  Section  73.3538,  Application  to 

make  changes  in  an  existing  station 
Action:  Extention 
Respondents:  Licensees  of  broadcast 

stations  filing  to  make  changes  in 

station  authorization 
Estimated  Annual  Burden:  50  Responses; 

400  Hours. 
OMB  No.:  3060-0211 
Tide:  Section  73.1940,  Broadcasts  by 

Candidates  for  Public  Office 
Action:  Extension 
Respondents:  Licensees  of  broadcast 

stations 
Estimated  Annual  Burden:  11,703 

Recordkeepers:  73,144  Hours. 

William  |.  Tiicaiico. 

Secretary. 

[FR  Doc  86-24950  Filed  ll-*-86;  8:45  am] 

SHJJNa  COOC  C71I-01-II 


[Report  NaW-11] 


Window  Notice  for  ttie  Filing  of  FM 
Broedcaet  Applications. 

Released:  October  28, 1986. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment(s)  listed  below  may  be 
submitted  for  filing  during  the  period 
beginning  October  28. 1986  and  ending 
December  8, 1986  inclusive.  Selection  of 
a  permittee  from  a  group  of  acceptable 
applicants  will  be  by  tiie  Comparative 
Hearing  process.  See  Report  and  Order 
in  Docket  85-383  released  September  3, 
1986. 

Channel— 254A 

Holmes  Beach,  FL 

Federal  Communications  Commission. 

William  ].  Tricarico, 

Secretary. 

(FR  Doc.  86-24951  Filed  11-4-86;  8:45  am) 

WLUIM  CODE  CTIl-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-781-DR] 

Ma]or  Disaster  and  Related 
Determinatione  for  State  of  Alaska 

agency:  Federal  Emergency 
Management  Agency. 
ACnoM:  Notice. 

summary:  This  is  a  notice  of  die 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alaska  (FEMA- 
781-DR),  dated  October  27, 1986,  and 
related  determinations. 
dated:  October  27, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202]  646-3616. 

Notice  1 

Notice  is  hereby  given  that,  in  a  letter 
of  October  27, 1986,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  sea.. 
Pub.  L.  93-288),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alaska  resulting 
from  an  Arctic  sea  storm,  high  winds,  and 
wave  action  beginning  on  or  about 
September  20. 198ft  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major — disaster 
declaration  under  Pub.  L  93-288. 1  therefore 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Alaska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorised  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L.  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ms.  Joan  F.  Hodgins  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alaska  to  have 
been  affected  adversely  by  this  declared 
major  disaster  and  are  designated 
eligible  as  follows: 


North  Slope  Borovgh  and  the  City  of 
Kotzebue  in  the  Northwest  Arctic 
Borough  for  Public  Assistance. 

(Catalog  of  Federal  Danestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Julius  W.  Becton,  Jr.. 

Director. 

(FR  Doc.  86-24986  Filed  11-4-86:  8:45  am] 

BHXiNQ  CODE  STie-OMI 


IFEMA-782-OR] 


Notice  Of  Major  Disaster  and  Related 
Determination  for  State  of  Alaska 

agency:  Federal  Ensergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  the 

Presidential  declarationof  a  major 

disaster  for  die  State  of  Alaska  (FEMA- 

782-DR),  dated  October  27, 1986,  and 

related  determinations. 

date:  October  27. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency 
Washington,  DC  20472  (202)  646-3616. 

Notice 

Notice  is  hereby  given  that,  m  letter  of 
October  27, 1986.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Disaster  Relief  Act  of  1974,  as 
amended  (42  U.S.C.  3121  et  seq..  Pub.  L. 
93-288),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alaska  resulting 
from  severe  storms  and  flooding  beginning  on 
or  about  October  10, 1986,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major- 
disaster  declaration  under  Pub.  L.  93-288. 1 
therefore  declare  that  snch  a  major  disaster 
exists  in  the  State  of  Alaska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  administrative 
expenses.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  Pub.  L.  93-288 
for  Public  Assistance  w|ll  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ms.  Joan  F.  Hodgins  of 
the  Federal  Emergenqy  Management 
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Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alaska  to  have 
been  affected  adversely  by  this  declared 
major  disaster  and  are  designated 
eligible  as  follows: 

Matanuska-Susitna  Borough,  Kenai 
Peninsula  Borough  and  the  City  of 
Cordovo  for  Individual  Assistance  and 
Public  Assistance. 

That  portion  of  the  Alaska  Railroad 
south  of  the  Community  of  Healy  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Julius  W.  Becton,  Jr., 

Director. 

[FR  Doc.  86-24987  Filed  11-4-86;  8:45  amj 

BILUNO  CODE  tTlfr^n^ 


[FEMA-776-DR] 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration  for  State  of 
iliinois 

agency:  Federal  Emergency 
Management  Agency, 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  {FEMA-776-DR),  dated  October 
7, 1986,  and  related  determinations. 
DATED:  October  29, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bewail  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Illinois,  dated  October  7, 1986,  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  7, 1986: 

The  Cook  County  Township  of  River 
Forest  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Dave  McLoughlin, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  86-24988  Filed  11-4-86;  8:45  am] 

BILUNG  CODE  249M-03-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  202-010656-015 
Tide:  North  Europe  Gulf  Freight 

Association 
Parties: 

Atlanticargo  (South  Atiantic  Cargo 

Shipping  NV) 
Compagnie  Generale  Maritime  (CGM) 
Lykes  Bros,  Steamship  Co..  Inc. 
Gulf  Container  Line  (GCL).  B.V. 
Nedlloyd  Lijnen.  B.V. 
Hapag-Uoyd  AG 
Sea-Land  Service,  Inc. 
Trans  Freight  Lines 
United  States  Lines,  Inc. 
Synopsis:  The  proposed  amendment 
would  extend  current  agreement 
provisions  concerning  Wallenius  Line 
(WL)  and  the  transportation  of 
vehicular  cargo  and  non- 
containerizable  cargo  carried  in  WL's 
car  carrier  vessels  through  June  30, 
1987.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  31, 1986. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  86-24985  Filed  11-4-86;  8:45  am] 

BILUNQ  CODE  6730-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

SES  Performance  Review  Boards  for 
Small  Client  Agencies  Serviced  by 
GSA;  Names  of  Members 

Section  4314(C)  (1)  dirough  (5)  of  tide 
5,  U.S.C,  requires  each  agency  to 
establish,  in  accordance  with  guidelines 
prescribed  by  the  Office  of  Personnel 


Management,  one  or  more  Performance 
Review  Boards.  The  board  shall  review 
and  evaluate  the  initial  appraisal  by  the 
supervisor  of  a  senior  executive's 
performance,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

As  provided  under  section  601  of  the 
Economy  Act  of  1932,  as  amended,  31 
U.S.C.  1535.  the  General  Services 
Administration  through  its  External 
Services  Staff.  Personnel  Division, 
provides  various  personnel  management 
services  to  a  number  of  diverse 
Presidential  commissions,  committees 
and  other  small  agencies  and  boards 
through  reimbursable  administrative 
support  agreements.  This  notice  is  on 
behalf  of  these  client  agencies,  and  it 
supersedes  all  other  notices  in  the 
Fmleral  Register  on  this  subject. 

Because  of  their  small  size,  a 
Performance  Review  Board  register  has 
been  established  in  which  all  SES- 
member  client  agencies  participate.  The 
Board  is  composed  of  SES  members 
from  the  various  agencies.  From  this 
register  of  names,  the  head  of  each 
chent  agency  will  appoint  executives  to 
a  specific  board  to  serve  the  particular 
agency. 

The  members  whose  names  appear  on 
the  Performance  Review  Board  register 
to  serve  client  agencies  are: 
Lindley  S.  Sloan.  Executive  Director. 

Japan  U.S.  Friendship  Commission 
Bruce  D.  Porter.  Executive  Director, 

Board  for  International  Broadcasting 
Anatole  Shub,  Foreign  Information 

Officer,  Board  for  International 

Broadcasting 
Mark  G.  Pomar,  Deputy  Executive 

Director,  Board  for  International 

Broadcasting 
Stephen  L  Babcock,  Executive  Director, 

Administrative  Conference  of  the  U.S. 
Richard  K.  Berg,  General  Counsel, 

Administrative  Conference  of  the  U.S. 
Jeffrey  S.  Lubbers,  Research  Director, 

Administrative  Conference  of  the  U.S. 
Ralph  A.  Watkins,  Jr.,  Chairman,  Navajo 

and  Hopi  Indian  Relocation 

Commission 
Sandra  L.  Masseto,  Commissioner 
Hawley  Atkinson,  Commissioner, 

Navajo  and  Hopi  Indian  Relocation 

Commission 
Navajo  and  Hopi  Indian  Relocation 

Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delois  B.  Hammonds,  External  Services 
Staff,  Personnel  Division  (202-453-5370); 
mailing  address:  General  Services 
Administration,  National  Capital  Region 
(WCPX),  Washington,  DC  20407 


BEST  COPY  AVAILABLE 
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Dated  October  29. 1986. 

)annB  A.  WIBiams. 

Acting  Regional  Adminietrator.  National 
CbphaiKegion. 

IFR  Doc  86-24952  Filed  11-4-86;  &45  am] 


DEMRTMENTOF  HEALTH  AMD 
HUMAN  SERVICES 

Offic*  of  tlM  SMTttary 

1967  Oost-of-UvIng  Increase  and 
OHmt  Datarndnatlons 

MBtcn  Social  Security  Adminiatration, 
HHS. 

AcnoM:  Notice. 


:  The  Secretary  has 
detennined — 

1.  A  U  percent  cost-of-living  increase 
in  benefits  under  title  II  (section  215(i)) 
of  the  Social  Security  Act  (the  Act): 

(2)  An  increase  in  the  Federal  SSI 
(title  XVI)  benefit  amounts  for  1987  to 
$4,080  for  an  eligible  individual.  $6,120 
for  an  eligible  individual  with  an  eligible 
spouae.  and  $2,040  for  an  essential 
peraofi  (section  1617  of  the  Act); 

(3)  The  average  of  the  total  wages  for 
1985  to  be  $16,822.51; 

H)  The  Social  Security  contribution 
and  benefit  base  to  be  $43,800  for 
remuneration  paid  in  1987  and  self- 
employment  income  earned  in  taxable 
years  b^inning  in  1987; 

(5)  The  amount  of  earnings  a  person 
must  have  to  be  credited  with  a  quarter 
of  coverage  in  1987  to  be  $460; 

(6)  The  monthly  exempt  amounts 
under  the  Social  Security  retirement 
earnings  test  for  taxable  years  ending  in 
calendar  year  1987  to  be  $680  for 
beneficiaries  age  65  through  69  and  $500 
for  beneficiaries  under  age  65; 

(7)  The  "old-law"  contribution  and 
benefit  base  to  be  $32,700  for  1987. 

We  also  describe  the  computation  of 
benefits  for  a  woricer  and  the  worker's 
family  who  first  become  eligible  for 
benefits  in  1987.  and  the  computation  of 
the  OASDI  fund  ratio  used  to  determine 
whether  the  automatic  increase  in 
benefits  under  title  II  of  the  Act  is 
affected  by  the  "stabilizer"  provision. 

Finally,  we  are  publishing  a  table  of 
OASDI  "special  mimimum"  benefit 
amounts.  This  table  provides  the  range 
of  primary  insurance  amounts  and  the 
corresponding  maximiun  family  benefits 
under  the  "special  minimum"  benefit 
provision,  as  revised  to  reflect  the 
automatic  benefit  increase.  These 
benefits  are  payable  to  certain 
individuals  with  long  periods  of 
relatively  low  earnings. 


FOR  PURTMEH  JNFORMATtON  CONTACT: 

Jeffrey  L.  Kunkel.  Office  of  the  Actuary. 
Social  Security  Administration,  6401 
Security  Boulevard.  Baltimore. 
Maryland  21235.  telephone  (301)  594- 
3877. 

suPHJuaENTAinr  mromiATiOM:  The 

Secretary  is  required  by  the  Act  to 
publish  within  45  days  after  the  close  of 
the  third  calendar  quarter  of  1988  the 
benefit  increase  percentage  and  the 
revised  table  of  "special  minimum"  ** 
benefits  (section  215(i)(2)P)).  Also,  the 
Secretary  is  required  to  pubhsh  before 
November  1  the  average  of  the  total 
wages  for  1985  (section  215(i)(2)(C)(iii)) 
and  the  OASDI  fund  ratio  for  1988 
(section  215(iK2)(C)(iii)).  Finally,  the 
Secretary  is  required  to  publish  on  or 
before  November  1  the  contribution  and 
benefit  base  for  1987  (section  230(a)).  the 
amount  of  earnings  required  to  be 
credited  with  a  quarter  of  coverage  in 
1987  (secUon  21${d)(2)),  the  monthly 
exempt  amoimts  under  the  Social 
Security  retirement  earnings  test  for 
1987  (section  208(f))8)(A)),  the  formula 
for  computing  a  primary  insurance 
amount  for  workers  who  first  become 
eligible  for  benefits  or  die  in  1987 
(section  215(a)(l)P)),  and  the  formula 
for  computing  thie  maximiun  amount  of 
benefits  payable  to  the  family  of  a 
worker  who  first  becomes  eligible  for 
old-age  benefits  or  dies  in  1987  (section 
203(a))2){C)). 

Cost-of-Living  locreases 

General.  The  cost-of-living  increase  is 
1.3  percent  for  benefits  under  titles  II 
and  XVI  of  the  Social  Security  Act. 

Under  title  n,  old-age,  survivors,  and 
disability  insurance  benefits  will 
increase  by  1.3  precent  beginning  with 
the  December  1968  benefits,  which  are 
payable  on  January  2, 1987.  The  kinds  of 
benefits  payable  to  individuals  entitled 
under  this  program  are  old-age, 
disability,  wife's,  husband's,  child's, 
widow's,  widower's,  mother's,  father's, 
and  parent's  insurance  benefits.  This 
increase  is  based  on  the  authority 
contained  in  section  215(i)  of  the  Act  (42 
U.S.C.  415(i)  as  modified  by  Pub.  L  99- 
509). 

Under  title  XVI,  Federal  SSI  payment 
levels  will  also  increase  by  1.3  percent 
effective  for  payments  made  for  the 
month  of  January  1987  but  paid  on 
December  31, 1986.  This  is  based  on  the 
authority  contained  in  section  1617  of 
the  Act  (42  U.S.G  1382f).  The  percentage 
increase  effective  January  1987  is  the 
same  as  the  title  II  benefit  increase  and 
the  annual  payment  amount  is  rounded, 
when  not  a  mult^le  of  $12.  to  the  next 
lower  multiple  of  $12. 

Automatic  Benefit  Increase 
Computation.  Under  section  21S{i)  of  the 


Act,  the  thud  caleadar  quarter  of  1986  is 
a  coflt-of-liraig  coDfNitation  quarter  for 
all  the  purposes  of  die  Act.  llie 
Secretary  is,  therefore,  required  to 
increase  benefits,  effective  with 
December  1986,  for  individuals  entitled 
under  section  227  or  228  of  the  Act  to 
increase  primary  insurance  amoimts  of 
all  other  individuals  entitled  under  title 
II  of  the  Act  and  to  Increase  maximum 
benefits  payable  to  a  family.  For 
Dec«nber  1986,  the  benefit  increase  is 
the  percentage  increase  in  die  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Woikers  trma  the  third  quarter 
of  1985  through  the  third  quarter  of  1966. 
Automatic  benefit  iacreases  may  be 
modified  by  a  "stabilizer"  provision 
under  certain  advene  financial 
conditions  that  are  described  in  the 
section  on  the  OASDI  fund  ratio.  The 
December  1986  benefit  increase  is  not 
affected  by  this  provision. 

Section  215(i)(l)  of  the  Act  provides 
that  the  Consumer  Price  Index  for  a 
cost-of-living  computation  quarter  shall 
be  the  arithmetical  mean  of  this  index 
for  the  3  mondu  In  that  quarter.  The 
Department  of  LabOT's  Consumer  Price 
Index  for  Urban  Wage  Earners  and 
Clerical  Workers  for  each  month  in  the 
quarter  ending  September  sa  1985,  was: 
for  July  1985,  319.1;  fcr  August  1985, 
319.6;  and  for  September  1985,  320.5.  The 
arithmetical  mean  for  this  calendar 
quarter  is  3ia7  (after  rounding  to  the 
nearest  0.1).  The  corresponding 
Consumer  Price  Index  for  each  month  in 
the  quarter  ending  September  30, 1986 
was:  for  July  1986,  322.9;  for  August  1986, 
323.4;  and  for  September  1986,  324.9.  The 
arithmetical  mean  far  this  calendar 
quarter  is  323.7.  Thus,  because  the 
Consumer  Price  Index  for  the  calendar 
quarter  ending  September  30. 1986 
exceeds  that  for  the  calendar  quarter 
ending  September  30, 1985  by  1.3 
percent  a  cost-of-living  benefit  increase 
of  1.3  percent  is  effective  for  benefits 
under  title  II  of  the  Act  beginning 
December  1988. 

Title  II  Benefit  Amounts.  In 
accordance  with  section  215(i)  of  the 
Act.  in  the  case  of  insured  workers  and 
family  members  for  whom  eligibility  for 
benefits  (i.e..  the  wodcer's  attainment  of 
age  62,  or  disability  or  death  before  age 
62)  occurred  before  1867,  benefits  will 
increase  by  1.3  percent  beginning  with 
benefits  for  December  1986  which  will 
be  received  in  January  1987.  In  the  case 
of  first  eligibihty  after  1986,  the  1.3 
percent  increase  will  not  apply. 

For  ehgibility  after  1978.  benefits  are 
generally  determined  by  a  benefit 
formula  provided  by  the  Sociel  Security 
Amendment*  of  1977i(F^  L  %-Z16),  as 
described  later  in  thie  aotioe. 
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For  eligibility  before  1979.  benefits  are 
determined  by  means  of  a  benefit  table. 
In  accordance  with  section  215(i)(4)  of 
the  Act,  the  primary  insurance  amounts 
and  the  maximum  family  benefits  shown 
in  this  table  are  revised  by  (1)  increasing 
by  1.3  percent  the  corresponding 
amounts  established  by  the  last  cost-of- 
living  increase  and  the  last  extension  of 
the  benefit  table  made  imder  section 
215(i)(4)  (to  reflect  the  increase  in  the 
contribution  and  benefit  base  for  1986); 
and  (2)  by  extending  the  table  to  reflect 
the  higher  monthly  wage  and  related 
benefit  amounts  now  possible  under  the 
increased  contribution  and  benefit  base 
for  1987,  as  described  later  in  this 
notice.  A  copy  of  this  table  may  be 
obtained  by  writing  to:  Social  Seauity 
Administration.  Office  of  Governmental 
Affairs,  Office  of  Public  Inquiries.  4100 
Annex,  Baltimore,  Maryland  21235. 

Section  215(i)(2)P)  of  the  Act  requires 
that,  when  the  Secretary  determines  an 
automatic  increase  in  Social  Security 
benefits,  the  Secretary  shall  publish  in 
the  Federal  Register  a  revision  of  the 
range  of  the  primtuy  insurance  amounts 
and  corresponding  maximum  family 
benefits  based  on  the  dollar  amount  and 
other  provision  described  in  section 
215(a)(l)(C)(i).  These  benefiu  are 
referred  to  as  "special  minimum" 
benefits  and  are  payable  to  certain 
individuals  with  long  periods  of 
relatively  low  earnings.  In  accordance 
with  section  215(a){l)(C)(i),  the  attached 
table  shows  the  revised  range  of 
primary  insurance  amounts  and 
corresponding  maximum  family  benefit 
amounts  after  the  1.3  percent  benefit 
increase. 

Section  227  of  the  Act  provides  flat- 
rate  benefits  to  a  worker  who  became 
age  72  before  1969  and  was  not  insured 
under  the  usual  requirements,  and  to  his 
or  her  spouse  or  surviving  spouse. 
Section  228  of  the  Act  provides  similar 
benefits  at  age  72  for  certain  uninsured 
persons.  The  current  monthly  benefits 
amount  of  $13&S0  for  an  individual 
under  sections  227  and  228  of  the  Act  is 
increased  by  1.3  percent  to  obtain  the 
new  amount  of  $140.30.  Hie  present 
monthly  benefit  amoimt  of  $69.40  for  a 
spouse  under  section  227  is  increased  by 
1.3  percent  to  $70.30. 

Title  XVI  Benefit  Amounts.  In 
accordance  with  section  1617  of  the  Act, 
Federal  SSI  benefit  amoimts  for  the 
aged,  blind,  and  disabled  are  increased 
by  1.3  percent  effective  January  1987. 
Therefore,  the  yearly  Federal  SSI  benefit 
amount  of  $4,032  for  an  eligible 
individual.  $6,048  for  an  eligible 
individual  with  an  eligible  spouse  and 
$2,016  for  an  essential  person,  which  are 
effective  January  1986.  are  increased. 
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effective  with  January  1987.  to  $4,080, 
$6,120,  and  $2,040  respectively  after 
roimding.  The  monthly  payment  amount 
is  determined  by  dividing  the  yearly 
amount  by  12,  and  subtracting  monthly 
countable  income.  In  the  case  of  an 
eligible  individual  with  an  eligible 
spouse,  the  amount  payable  is  further 
divided  equally  between  the  two 
spouses. 

A  verage  of  the  Total  Wages  for  1985 

The  determination  of  the  average 
wage  figure  for  1985  is  based  on  the  1984 
average  wage  figure  of  $16,135.07 
announced  in  the  Federal  Register  on 
Octobr  31, 1985  (50  FR  45558).  along  with 
the  percentage  increase  in  average 
wages  from  1984  to  1985  measured  by 
annual  wage  data  tabulated  by  the 
Social  Security  Administration  (SSA). 
The  average  amoimts  of  wages 
calculated  directly  from  this  data  were 
$15,250.75  and  $15,900.51  for  1984  and 
1985,  respectively.  To  determine  an 
average  wage  fiigure  for  1985  at  a  level 
that  is  consistent  with  the  series  of 
average  wages  for  1951-1977  (published 
December  29, 1978,  at  43  FR  61016),  we 
multiplied  the  1984  average  wage  figure 
of  $16,135.07  by  the  percentage  increase 
in  average  wages  from  1984  to  1985 
(based  on  the  SSA-tabulated  wage  data) 
as  follows  (with  the  result  rounded  to 
the  nearest  cent):  Average  wage  for  1985 
=  $16,135.07  X  $15,900.51  -4-  $15,250.75 
=  $16,822.51.  Therefore,  the  average 
wage  for  1985  is  determined  to  be 
$16,822.51. 

Contribution  and  Benefit  Base 

General.  The  contribution  and  benefit 
base  is  $43,800  for  remuneration  paid  in 
1987  and  self-employment  income 
earned  in  taxable  years  beginning  in 
1987. 

The  contribution  and  benefit  base 
serves  two  purposes: 

(1)  It  is  the  maximum  annual  amount 
of  earnings  on  which  Social  Security 
taxes  are  paid,  and 

(2)  It  is  the  maximum  annual  amount 
used  in  determining  a  person's  Social 
Security  benefits. 

Computation.  Section  230(c)  of  the  Act 
provides  a  table  with  the  contribution 
and  benefit  base  for  each  year  1978, 
1979, 1980,  and  1981.  For  years  after 
1981,  section  230(b)  of  the  Act  contains  a 
formula  for  determining  the  contribution 
and  benefit  base.  Under  the  prescribed 
formula,  the  contribution  and  benefit 
base  for  1987  shall  be  equal  to  the  1986 
base  of  $42,000  multiplied  by  the  ratio 
of:  (1)  the  average  amount,  per 
employee,  of  total  wages  for  the 
calendar  year  1985  to  (2)  the  average 
amount  of  those  wages  for  the  calendar 
year  1984.  Section  230(b)  further 


provides  that  if  the  amoimt  so 
determined  is  not  a  multiple  of  $300,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $300. 

Average  Wages.  The  average  wage 
for  calendar  year  1984  was  previously 
determined  to  be  $16,135.07.  The 
average  wage  for  calendar  year  1985  has 
been  determined  to  be  $16,822.51  as 
stated  herein. 

Amount.  The  ratio  of  the  average 
wage  for  1985,  $16,822.51,  compared  to 
that  for  1984,  $16,135.07,  is  1.0426053. 
Multiplying  the  1986  contribution  and 
benefit  base  of  $42,000  by  the  ratio 
1.0426053  produces  the  amount  of 
$43,789.42  which  must  then  be  rounded 
to  $43,800.  Accordingly,  the  contribution 
and  benefit  base  is  determined  to  be 
$43,800  for  1987. 

Quarter  of  Coverage  Amount 

General.  The  1987  amount  of  earnings 
required  for  a  quarter  of  coverage  is 
$460.  A  quarter  of  coverage  is  the  basic 
unit  for  determining  whe&er  a  worker  is 
insured  under  the  Social  Security 
program.  For  years  before  1978,  an 
individual  generally  was  credited  with  a 
quarter  of  coverage  for  each  quarter  in 
which  wages  of  $50  or  more  were  paid, 
or  an  individual  was  credited  with  4 
quarters  of  coverage  for  every  taxable 
year  in  which  $400  or  more  of  self- 
employment  income  was  earned. 
Beginning  in  1978,  wages  generally  are 
no  longer  reported  on  a  quarterly  basis; 
instead,  annual  reports  are  made.  With 
the  change  to  annual  reporting,  section 
352(b)  of  the  Social  Security 
Amendments  of  1977  (Pub.  L  95-216) 
amended  section  213(d)  of  the  Act  to 
provide  that  a  quarter  of  coverage 
would  be  credited  for  each  $250  of  an 
individual's  total  wages  and  self- 
employment  income  for  calendar  year 
1978  (up  to  a  maximum  of  4  quarters  of 
coverage  for  the  year).  Individuals 
generally  must  have  self-employment 
income  of  at  least  $400  in  a  taxable  year 
in  order  to  be  credited  with  any  quarters 
of  coverage. 

Computation.  Under  the  prescribed 
formula,  the  quarter  of  coverage  amount 
for  1987  shall  be  equal  to  the  1978 
amount  of  $250  multiplied  by  the  ratio 
of:  (1)  the  average  amount,  per 
employee,  of  total  wages  for  calendar 
year  1985  to  (2)  the  average  amount  of 
those  wages  reported  for  calendar  year 
1976.  The  section  further  provides  that  if 
the  amount  so  determined  is  not  a 
multiple  of  $10,  it  shall  be  rounded  to  the 
nearest  multiple  of  $10. 

Average  Wages.  The  average  wage 
for  calendar  year  1976  was  previously 
determined  to  be  $9,226.48.  This  was 
published  in  the  Federal  Register  on 
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December  29, 1978.  at  43  FR  eioia  The 
averaae  wage  for  calendar  year  1965  has 
been  detennined  to  be  $16,822.51  as 
stated  herein. 

Quarter  of  Coverage  Amount  The 
ratio  of  the  average  wage  for  1985, 
$16,822.51.  compared  to  that  for  1976, 
$B.226.4a  is  1.823286.  Multiplying  the 
197B  quarter  of  coverage  amount  of  $250 
by  the  ratio  of  1.823286  produces  the 
amount  of  $455.82  which  must  then  be 
rounded  to  $46a  Accordingly,  the 
quarter  of  coverage  amount  is 
detennined  to  be  $460  for  1987. 

Retirement  Earnings  Test  Exempt 
Amounts 

(a)  Beneficiaries  Aged  70  or  Over. 
Beginning  with  months  after  December 
1982,  there  is  no  limit  on  the  amount  an 
individual  aged  70  or  over  may  earn  and 
still  receive  Social  Security  benefits. 

(b)  Beneficiaries  Aged  65  through  69. 
The  retirement  earnings  test  monthly 
exempt  amount  for  beneficiaries  aged  85 
throu^  69  is  stated  in  the  Act  at  section 
203{0(8)(D)  for  years  1978  through  1982. 
A  formula  is  provided  in  section 
203(f)(8)(B)  for  computing  the  exempt 
amount  ai^icable  lot  years  after  1982. 
The  monthly  exempt  amount  for  1986 
was  detennined  by  this  formula  to  be 
$650.  Under  the  formula,  the  exempt 
amount  of  1967  shall  be  the  1986  exempt 
amount  multiplied  by  the  ratio  of:  (1)  the 
average  amount,  per  employee,  of  tbie 
total  wages  for  calendar  year  1985  to  (2) 
the  average  amount  of  those  wages  for 
calendar  year  1984.  The  section  further 
provides  that  if  the  amount  so 
determined  is  not  a  multii^e  of  $10,  it 
should  be  rounded  to  die  nearest 
multiple  of  $ia 

Average  Wages.  Average  wages  for 
this  purpose  are  detennined  in  Sie  same 
way  as  for  die  contribution  and  benefit 
base.  Therefore,  the  ratio  of  the  average 
wages  of  1985,  $18,822.51  compared  to 
that  for  1964,  $16,135.07,  is  1.0426053. 

Exempt  Amount  for  Beneficiaries 
Aged  65  through  60.  Multiplying  the  1986 
retirment  earnings  test  monthly  exempt 
amount  of  $650  by  the  ratio  of  1.0426053 
produces  the  amount  of  $677.69.  This 
must  then  be  rounded  to  $680.  Thus,  the 
retirement  earnings  test  monthly  exempt 
amount  for  beneficiaries  Bged  65  through 
60  is  determined  to  be  $680  for  1987.  The 
corresponding  retirement  earnings  test 
annual  exempt  cunount  for  these 
beneficiaries  is  $8,160. 

(c)  Beneficiaries  Under  Age  65. 
Section  203  of  the  act  provides  that 
beneficiaries  under  age  65  have  a  lower 
retirement  earnings  test  monthly  exempt 
amount  than  those  beneficiaries  aged  65 
through  ea  The  exempt  amount  for 
beneficiaries  under  age  65  is  determined 
by  a  formula  provided  in  section 


203(fM8KB)  of  the  Act.  Under  the 
formula,  the  monthly  amount  for 
beneficiaries  uoder  age  65  is  $460  for 
1986.  The  ibrmsal  provides  that  the 
exempt  Emsount  for  1987  shall  be  the 
1986  exempt  aaount  for  beneficiaries 
under  age  65  nailtipUed  by  the  ratio  of: 

(1)  the  average  amount,  per  employee,  of 
the  total  wages  for  calendar  year  1985  to 

(2)  the  averge  amount  of  those  wages  fbr 
calendar  year  1985.  The  section  further 
provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $10,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $10. 

Average  Wages.  Average  wages  for 
this  purpose  are  determined  in  the  same 
way  as  for  the  contribution  and  benefit 
base.  Therefore;,  the  ratio  of  the  average 
wages  of  1985,  $16,822.51.  compared  to 
that  of  1984,  $18,135.07,  is  1.0428053. 

Exempt  Amount  for  Beneficiaries 
Under  Age  65.  Multiplying  die  1968 
retirement  earnings  test  monthly  exempt 
amount  of  $460  by  the  ratio  1.0426053 
produces  the  amount  of  $50a45.  This 
must  then  be  rounded  to  $500.  The 
retirement  earnings  test  monthly  exempt 
amount  for  beneficiaries  under  age  65  is 
thus  determined  to  be  $500  for  1987.  The 
corresponding  retirement  earnings  test 
annual  exempt  amount  of  these 
beneficiaries  is  $6,000. 

Computing  Benefits  After  1978 

The  Social  Security  Amendments  of 

1977  changed  the  formula  for 
determining  an  individual's  primary 
insurance  amoimt  after  1978.  This  basic 
new  formula  is  based  on  "wage 
indexing"  and  was  fully  explained  with 
interim  regulations  and  final  regulations 
published  in  the  Federal  Register  on 
December  29, 1978  (43  FR  60877)  and 
July  15. 1982  (47  FR  30732)  respectively. 
It  generally  applies  when  a  worker  after 

1978  attains  age  62,  becomes  disabled, 
or  dies  before  age  62.  This  formula  uses 
the  worker's  earnings  after  they  have 
been  adjusted,  or  "indexed,"  in 
proportion  to  the  increase  in  average 
wages  of  all  workers.  Using  this  method, 
we  determine  the  worker's  "average 
indexed  monthly  earnings."  We  then 
compute  the  primary  insurance  amount, 
using  the  worker's  average  indexed 
monthly  earnings,  llie  computation 
formula  is  adjusted  automatically  each 
year  to  reflect  changes  in  general  wage 
levels. 

Average  Indexed  Monthly  Earnings. 
To  assure  that  a  worker's  future  benefits 
reflect  the  general  rise  in  the  standard  of 
living  that  occuss  during  his  or  her 
working  lifetime,  we  adjust  or  "index" 
the  worker's  past  earnings  to  take  into 
account  the  change  in  general  wage 
levels  that  has  occurred  during  the 
worker's  years  of  «nployment.  These 


adjusted  eamtngs  are  then  used  to 
compute  the  woricer's  primary  insurance 
amount. 

For  example,  to  oompute  the  average 
indexed  monthly  earnings  for  a  worker 
attaining  age  62,  becoming  disabled,  or 
dying  before  attaining  age  62, 1987.  we 
divide  the  average  of  the  total  wages  for 
1985,  $18,822.51  by  the  average  of  the 
total  wages  for  each  year  prior  to  1985  in 
which  the  worker  had  earnings.  We  then 
multiply  the  actual  wages  and  self- 
employment  income  as  defined  in 
section  211(b)  of  the  act  credited  for 
each  year  by  the  corresponding  ratio  to 
obtain  the  worker's  adjusted  earnings 
for  each  year.  After  determining  the 
number  of  years  we  must  use  to 
compute  the  primary  insurance  amount, 
we  pick  those  years  with  highest 
indexed  earnings,  total  those  indexed 
earnings  and  divide  by  the  total  number 
of  months  in  tfiose  years.  This  figure  is 
rounded  own  to  the  next  lower  dollar 
amount,  and  becomes  the  average 
indexed  monthly  earnings  figiire  to  be 
used  in  computing  the  worker's  primary 
insurance  amount  off  1987. 

Computing  the  Primary  Insurance 
Amount  The  primary  insurance  amount 
is  the  sum  of  three  separate  percentages 
of  portions  of  the  average  indexed 
monthly  earnings.  la  1979  (die  first  year 
the  formula  was  in  effect),  these 
portions  were  the  first  $18a  the  amount 
between  $180  and  $1,085,  and  the 
amount  over  $1,085.  The  amounts  for 
1987  are  obtained  by  multiplying  the 
1979  amounts  by  the  ratio  between  the 
average  of  the  total  wages  for  1985, 
$16,822.51,  and  for  1977,  $9,779.44.  These 
results  are  then  rounded  to  the  nearest 
dollar.  For  1987,  the  ratio  is  1.72019Z 
Multiplying  the  1979  amounts  of  $180 
and  $1,085  by  1.720192  produces  the 
amounts  of  $309.63  and  $1,866.41.  These 
must  then  be  rounded  to  $310  and  $1,866. 
Accordingly,  the  portions  of  the  average 
indexed  monthly  earnings  to  be  used  in 
1987  are  determined  to  be  the  first  $310, 
the  amount  between  $310  and  $1,866, 
and  the  amount  over  $1,866. 

Consequently,  for  individuals  who 
first  become  eligible  for  old-age 
insurance  benefits  or  disalnhty 
insurance  benefits  in  1967,  or  who  die  in 
1987  befcve  becoming  eligible  for 
benefits,  we  will  compute  their  primary 
insurance  amount  by  adding  the 
following: 

(a)  90  percent  of  the  first  $310  of  their 
average  indexed  monthly  earnings,  plus 

(b)  32  percent  of  tbe  average  indexed 
monthly  eamii^  over  $310  and  through 
$1,866,  phis 

(c)  15  percent  of  the  average  indexed 
monthly  earnings  ov«r  $1,866. 
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This  amount  is  then  rounded  to  the 
next  lower  multiple  of  $.10  if  it  is  not 
ah^ady  a  multiple  of  llO.  This  formula 
and  the  adjustments  we  have  described 
are  contained  in  section  215(a)  of  the 
Act  (42  U.S.a  415(a)). 

Maximum  Benefits  Payable  to  a  Family 

The  1977  Amendments  continued  the 
long-established  policy  of  limiting  the 
total  monthly  benefits  which  a  woricer's 
family  may  receive  based  on  his  or  her 
primary  insurance  amount  Those 
amendments  also  continued  the  then 
existing  relationship  between  maximum 
family  benefits  and  primary  insurance 
amounts  but  did  change  the  method  of 
computing  the  maximum  amount  of 
benefits  which  may  be  paid  to  a 
worker's  family.  The  Social  Security 
Disabihty  Amendments  of  1980  (Pub.  L 
96-285)  estabhshed  a  new  formula  for 
computing  the  maximum  benefits 
payable  to  the  family  of  a  disabled 
worker.  This  new  formula  is  applied  to 
the  family  benefits  of  workers  who  first 
become  entitled  to  disability  insurance 
benefits  after  June  30, 1980,  and  who 
first  become  eligible  for  these  benefits 
after  1978.  The  new  formula  was 
explained  in  a  Final  Rule  published  in 
the  Fedatal  Rag^ter  on  May  6, 1981,  at 
46  PR  25001.  For  disabled  woiieers 
initially  entitled  to  disabihty  benefits 
before  July  1980,  or  whose  disability 
began  before  1979,  the  family  maximum 
payable  is  computed  the  same  as  the 
old-age  and  survivor  family  mayimnm 

Computing  the  Old- Age  and  Survivor 
Family  Maximum.  The  formula  used  to 
compute  the  family  mflyimnm  ia  similar 
to  that  used  to  compute  the  primary 
insurance  amount.  It  involves  computing 
the  sum  of  four  separate  percentages  of 
portions  of  the  worker's  primary 
insurance  amount.  In  1979,  these 
portions  were  the  first  $230,  the  amount 
between  $230  and  $332,  the  amount 
between  $332  and  $433,  and  the  amount 
over  $433.  The  amounts  for  1987  are 
obtained  by  multiplying  the  1979 
amounts  by  the  ratio  between  the 
average  of  the  total  wages  for  1985, 
$16,822.51,  and  the  average  for  1977, 
$9,779.44.  This  amount  is  then  rounded 
to  the  nearest  dollar.  For  1987,  the  ratio 
is  1.720192.  Multiplying  the  amounts  of 
$230,  $332.  and  $433  by  1.720192 
produces  the  amounts  of  $395.64, 
$571.10,  and  $744.84.  These  amounU  are 
then  rounded  to  $396,  $571.  and  $745. 
Accordingly,  the  portions  of  the  primary 
insurance  amounts  to  be  used  in  1987 
are  determined  to  be  the  first  $396,  the 
amount  between  $396  and  $571,  the 
amount  between  $571  and  $745,  and  the 
amount  over  $745. 

Consequently,  for  the  family  of  a 
worker  who  becomes  age  62  or  dies  in 


1987,  the  total  amount  of  benefits 
payable  to  them  will  be  con^iuted  so 
that  it  does  not  exceed: 

(a)  150  percent  of  the  first  $396  of  the 
worker's  primary  insurance  amounts, 
plus 

(b)  272  percent  of  the  worker's 
primary  insurance  amoimt  over  $396 
through  $571.  plus 

(c)  134  percent  of  the  worker's  primary 
insurance  amoimt  over  $396  through 
$745,  plus 

(d)  175  percent  of  the  worker's 
primary  insurance  amount  over  $396 
through  $745. 

This  amount  is  then  rounded  to  the 
next  lower  multiple  of  $.10  if  it  is  not 
already  a  multiple  of  $.10.  This  formula 
and  the  adjustments  we  have  described 
are  contained  in  section  203(a)  of  the 
Act  (42  U.S.C.  403(a)). 

"Old-Law"  Contribution  and  Benefit 
Base 

General.  The  1987  "old-law" 
contribution  and  benefit  base  is  $32,700. 
This  is  the  base  that  would  have  been 
effective  under  the  Social  Security  Act 
without  the  enactment  of  the  1977 
amendments.  The  base  is  computed 
under  section  230(b)  of  the  Social 
Security  Act  as  it  read  prior  to  the  1977 
amendments. 

The  "old-law"  contribution  and 
benefit  base  is  used  by: 

(1)  The  Railroad  Retirement  program 
to  determine  certain  tax  liabilities  and 
tier  n  benefits  payable  under  that 
program  to  supplement  the  tier  I 
payment  which  correspond  to  basic 
Social  Security  benefits, 

(2)  The  Pension  Benefit  Guaranty 
Corporation  to  determine  the  maximum 
amount  of  pension  guaranteed  under  the 
Employee  Retirement  Income  Security 
Act.  (This  use  is  stated  in  section  230(d) 
of  the  Social  Security  Act),  and 

(3)  Social  Security  to  determine  a 
"year  of  coverage"  in  computing  the 
"special  minimum"  benefit  and  in 
computing  benefits  for  persons  who  are 
also  eligible  to  receive  pensions  based 
on  employment  not  covered  imder 
section  210  of  the  Social  Security  Act 

Computation.  The  base  is  computed 
using  the  automatic  adjustment  formula 
in  section  230fb)  of  the  Act  as  it  read 
prior  to  the  enactment  of  the  1977 
amendments.  Under  the  formula,  the 
"old-law"  contribution  and  benefit  base 
shall  be  the  "old-law"  1986  base 
multiplied  by  the  ratio  of:  (1)  the  average 
amount  per  employee,  of  total  wages  for 
the  calendar  year  1985  to  (2)  the  average 
amount  of  those  wages  for  the  calendar 
year  1984.  If  the  amount  so  determined 
is  not  a  multiple  of  $300,  it  shall  be 
rounded  to  thie  nearest  multiple  of  $30a 


Average  Wages.  The  average  wage 
for  calendar  year  1984  was  previously 
determined  to  be  $ie,135i)7.  The 
average  wage  for  calendar  year  has 
been  determined  to  be  $16,822.51,  as 
stated  herein. 

Amount.  The  ratio  of  the  average 
wage  for  1985.  $16.822.51  compared  to 
that  for  1984,  $16,135.07,  is  li)426053. 
Multiplying  the  1986  "old-law" 
contribution  and  benefit  base  amount  of 
$31,500  by  the  ratio  of  1.0426053 
produces  the  amount  of  $32,842.07  which 
must  then  be  rounded  to  $32,700. 
Accordingly,  the  "old-law"  contribution 
and  benefit  base  is  determmed  to  be 
$32,700  for  1987. 

OASDI  Fund  Ratio 

General.  Section  215(i)  of  the  Act  was 
amended  by  section  112  of  Pub.  L  98-21. 
the  Social  Security  Amendments  of  1983, 
to  include  a  "stabilizer"  provision  that 
can  limit  the  automatic  OASDI  benefit 
increase  under  certain  circumstances.  If 
the  combined  assets  of  the  OASI  and  DI 
Trust  Funds,  as  a  percentage  of  annual 
expenditures,  are  below  a  specified 
level,  the  automatic  benefit  increase  is 
equal  to  the  lesser  of:  (1)  the  increase  in 
average  wages  or  (2)  the  increase  in 
prices.  The  threshold  level  specified  for 
the  OASDI  fund  ratio  is  15.0  percent  for 
benefit  increases  for  December  of  1984 
through  December  1988,  and  20.0  percent 
thereafter.  The  amendments  also 
provide  for  subsequent  "catch-up" 
benefit  increase  for  beneficiaries  whose 
previous  benefit  increases  were  affected 
by  this  provision.  "Catch-up"  benefit 
increases  occur  only  when  trust  fund 
assets  exceed  32.0  percent  of  annual 
expenditures. 

Computation.  Section  215(i)  specifies 
the  computation  and  application  of  the 
OASDI  fund  ratio.  The  OASDI  fund 
ratio  for  1966  is  defined  as  the  ratio  of: 
(1)  the  combined  assets  of  the  OASI  and 
DI  Trust  Funds  at  the  beginning  of  1986, 
including  advance  tax  transfers  for 
January  1986  and  excluding  amounts 
owed  to  the  Hospital  Insurance  (HI) 
Trust  Fund,  to  (2)  the  estimated 
expenditures  of  the  OASI  and  DI  Trust 
Funds  during  1986,  excluding  payments 
of  interest  and  principal  on  amounts 
owed  to  the  HI  Trust  Fund  and  transfer 
payments  between  the  OASI  and  DI 
Trust  Funds,  and  reducing  any  transfers 
to  the  Railroad  Retirement  Account  by 
any  transfers  &om  that  account  into 
either  trust  fund. 

Ratio.  Hie  combined  assets  of  the 
OASI  and  DI  Trust  Funds  at  the 
beginning  of  1986  (including  advance  tax 
transfers  for  January  1986  and  excluding 
amounts  owed  to  the  HI  Trust  Fund) 
equaled  $47,901  million,  and  the 
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expenditures  are  estimated  to  be 
$201,802  million.  Thus,  the  OAMDI  fund 
ratio  for  1986  is  23.7  percent,  which 
exceeds  the  applicable  threshold  of  15.0 
percent.  As  a  result,  the  "stabilizer" 
provision  does  not  affect  the  benefit 
increase  for  December  1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802-13.805.  and  13.807 
Social  Security  Programs.) 

Dated:  October  31, 1986. 
Otis  R.  Boweo, 

Secretary  of  Health  and  Human  Services. 
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11 

18.40 

28.20 

3810 

12 

38.50 

58.00 

57  20 

13 

57.90 

87.10 

76.20 

14 

77.10 

115.90 

95.20 

15 

96  40 

144.70 

114.40 

16 

115.80 

173.90 

133.40 

17 

135.10 

202.70 

152  50 

18 

154.40 

231.70 

17150 

19 

173.70 

260.60 

190.40 

20 

192.80 

289.40 

209  60 

21 

212.30 

318.60 

228  60 

22 

231.50 

347  50 

24760 

23 

251.00 

376.70 

266.80 

24 

270.20 

405.50 

285.70 

25 

289.40 

434.20 

305.00 

26 

306.90 

463.60 

324.00 

27 

328.20 

492.50 

343.00 

28 

347.40 

521.20 

36190 

29 

366.60 

550.20 

380  90 

30 

385.80 

579.00 
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Family  Support  Administration 

Refugee  Resettlement  Program; 
Proposed  Statement  of  Goals, 
Priorities,  Standards,  and  Guidelines 
for  the  Unaccompanied  IMInor  Refugee 
and  Cuban/Haitian  Entrant  Programs 

agency:  Office  of  Refugee  Resettlement 
(ORR),  FSA.  HHS. 

ACTION:  Notice  of  proposed  goals, 
priorities,  standards,  and  guidelines  for 
the  programs  for  refugee  and  Cuban/ 
Haitian  entrant  unaccompanied  minors. 


SUMMARY:  This  notice  proposes 
establishment  of  goals,  priorities, 
standards,  and  guidelines  for  the 
Unaccompanied  Minor  Refugee  and 
Cuban/Haitian  Entrant  Programs.  The 
Standards  are  amplifications  of  ORR 
child  welfare  regulations  (45  CFR  Part 
400,  Subpart  H,  Sections  400.110-120]. 
The  Guidelines  in  most  cases  reflect 
recommendations  of  a  National 
Interagency  Work  Group  on 
Unaccompanied  Minors. 


DATE:  Comments  on  this  proposal  will 
be  considered  if  received  by  December 
22,  1986. 

ADDRESS:  Address  written  comments,  in 
duplicate,  to:  William  R.  Eckhof,  Office 
of  Refugee  Resettlement,  Room  1229, 
Switzer  Building,  330  C  St.  SW.. 
Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT 

William  R.  Eckhof.  (202)  245-0980. 

Subject:  ORR  Statement  of  Program 
Goals,  Standards,  and  Guidelines  for  the 
Refugee  and  Entrant  Unaccompanied 
Minors  Program. 

Authority 

Section  412(a)(6)  of  the  Immigration  and 
Nationality  Act  (the  "INA"),  as  amended  by 
the  Refugee  Act  of  1980,  (the  "Act"),  8  U.S.C 
1522(a)(6):  "As  a  condition  for  receiving 
assistance  under  this  section,  a  State  must 
.  .  .  (B)  meet  standards,  goals,  and  priorities, 
developed  by  the  Director,  which  assure  the 
effective  resettlement  of  refugees  . . .  and  the 
effective  provision  of  services  . . . . " 

Section  412(d)(2)(A)  of  the  INA,  8  U.S.C. 
1522(d)(2)(A):  The  Director  is  authorized  to 
provide  assistance,  reimbursement  to  States, 
and  grants  to  and  contracts  with  public  and 
private  nonprofit  agencies,  for  the  provision 
of  child  welfare  services,  including  foster 
care  maintenance  payments  and  services  and 
health  care  . . ." 

Section  412(d)(2)(B)  of  the  INA,  8  U.S.C. 
1522(d)(2)(B):  (i)  In  the  case  of  a  refugee  child 
who  is  unaccompanied  by  a  parent  or  other 
close  adult  relative  (as  defined  by  the 
Director),  the  services  described  in 
subparagraph  (A)  may  be  furnished  until  the 
month  after  the  child  attains  eighteen  years 
of  age  (or  such  higher  age  as  the  State's  child 
welfare  services  plan  under  part  B  of  title  IV 
of  the  Social  Security  Act  prescribes  for  the 
availability  of  such  services  to  any  other 
child  in  that  State). 

(ii)  The  Director  shall  attempt  to  arrange 
for  the  placement  under  the  laws  of  the 
States  of  such  imaccompanied  refugee 
children,  who  have  been  accepted  for 
admission  to  the  United  States,  before  (or  as 
soon  as  possible  after)  their  arrival  in  the 
United  States.  During  any  interim  period 
while  such  child  is  in  United  States  or  in 
transit  to  the  United  States  but  before  the 
child  is  so  placed,  the  Director  shall  assume 
legal  responsibility  (including  financial 
responsibility)  for  the  child,  if  necessary,  and 
is  authorized  to  make  necessary  decisions  to 
provide  for  the  child's  immediate  care." 

Title  V  of  Refugee  Education 
Assistance  Act  of  1980,  enacted  on 
October  10, 1980.  provides  for  Federal 
assistance  and  services  to  individuals 
having  Cuban/Haitian  Entrant  status. 
Under  this  Act.  the  President  is  required 
to  exercise  authorities  identical  to  those 
under  chapter  2  of  title  IV  of  the 
Immigration  and  Nationality  Act  (INA) 
with  respect  to  Cuban/Haitian  entrants. 


Introduction 

Basis  and  Purpose  of  the  Program 

It  is  basis  the  and  purpose  of  the 
program  to  provide  appropriate  care, 
consistent  with  State  and  Federal  child 
welfare  laws  and  practices,  for 
unaccompanied  minor  refugees  and 
entrants  and  to  prepare  them  for 
productive  lives  in  the  United  States. 

To  ensure  the  most  effective  possible 
resettlement  of  unaccompanied  minor 
refugees  in  the  United  States  consistent 
with  and  as  mandated  by  the  applicable 
provisions  of  the  Refugee  Act  of  1980.  as 
well  as  compliance  with  45  CFR  Part 
400.  Subpart  H.  "Child  Welfare 
Services."  the  Office  of  Refugee 
Resettlement  (ORR)  establishes  the 
following  program  goals,  priorities, 
standards,  and  guidelines  for  the  State- 
administered  refugee  resettlement 
program  (RRP)  for  FY  1987  and  the 
following  fiscal  years.  These  goals  and 
standards  will  be  appbed  to  the  Cuban/ 
Haitian  Entrant  Unaccompanied  Minor 
Program,  for  the  States  which 
participate  in  that  program. 

Definitions 

The  provider  agency.  An  organization, 
either  public  or  private,  which  provides 
placement  and  direct  service  to  the 
unaccompanied  minor. 

The  supervising  agency.  The  public 
agency,  either  State  or  local,  which 
supervises  the  provider  agency. 

The  contracting  agency.  The  public 
agency  which  either  contracts  with  a 
private  contractor  or  a  county  for  care  of 
the  child. 

I.  Program  Goals  | 

The  goals  of  the  program  are  for 
unaccompanied  minor  refugees  and 
entrants  are: 

— To  reunify  unaccompanied  refugee 
children  with  their  parents  or,  within  the 
context  of  State  child  welfare  practice, 
with  non-parental  adult  relatives. 

— ^To  help  unaccompanied  minors 
develop  appropriate  skills  to  enter 
adulthood  and  achieve  economic  and 
social  self-sufficiency,  through  delivery 
of  child  welfare  services  in  a  culturally 
sensitive  manner. 

II.  Priorities  for  State  fttigraiD 
Administration 

— To  place  unaccompanied  minor 
refugees  and  entrants  in  least  restrictive 
care  settings  as  soon  as  possible,  and  to 
establish  legal  responsibility  in  such  a 
way.  under  State  law.  as  to  ensure  that 
these  children  receive  the  full  range  of 
assistance,  care,  and  services  to  which 
all  children  in  the  State  are  entitled,  and 
to  designate  a  legal  authority  to  act  in 
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place  of  the  child's  unavailable 
parent(8). 

—To  encourage  reunification  of 
minors  with  their  parents,  or  other 
appropriate  adult  relatives  to  work  %ntfa 
supportive  resources,  such  as  voluntary 
refugee  resettlement  agencies,  at  the 
State  and  local  levels,  to  facilitate  such 
reunion. 

— ^To  provide  child  welfare  services 
and  refugee«pecified  services  that  will 
help  children  adjust  to  their 
communities,  with  emphasis  on  those 
services  most  likely  to  help  children 
prepare  for  emancipation/self- 
supporting  status,  appropriate  to  their 
age  and  development  States  should 
strive  to  ensure  provision  of  services  in 
a  cost-effective  manner.  Cost  should 
generally  parallel  those  of  the  State's 
regular  domestic  child  welfare  program, 
except  where  consideration  given  to 
unique  cultural,  language,  and 
psychological  needs  of  the  refugee 
clientele  mandates  different  costs. 

— ^In  attempting  to  arrange  placement 
of  unaccompanied  minor  refugees  under 
State  child  welfare  laws,  to  make  every 
effort  to  ensure  a  cooperative  and 
effective  working  relationship  between 
the  State,  voluntary  agencies,  and 
provider  agencies  participating  in  the 
Refogee  and  Entrant  Unaccompanied 
Minors  Programs. 

m.  Program  Standards 

The  program  few  unaccompanied 
minor  refugees  requires  a  unique  blend 
of  services  and  program  management, 
with  specific  cognizance  of  both  refugee 
resettlement  concerns  and  child  welfare 
practices.  Likewise,  it  requires  a  high 
degree  of  cooperation,  coordination,  and 
planning  among  numerous  entities  at 
various  levels. 

In  requiring  the  Director  of  the  Office 
of  Refugee  Resettlement  to  ''attempt  to 
arrange  for  the  placement  under  the 
laws  of  the  State ..."  of 
unaccompanied  minor  refugees,  the 
Refugee  Act  implies  an  effort  by  the 
Director  to  effect  this  cooperation, 
coordination,  and  planning.  In 
consequence,  the  Director  of  the  Office 
of  Refugee  Resettiement  hereby 
establishes  the  following  Standards  for 
operation  of  the  State-administered 
unaccompanied  minor  refugee  and 
entrant  program.  Compliance  with  the 
regulations  under  which  these  standards 
are  issued  (45  CFR  Part  400  Subpart  H] 
is  mandatory. 

Administratiaa/MaiHigemeiit 

A.  Annual  Planning 

Standard:  A  cooperative,  effiective, 
well-coordinated,  and  culture-sensitive 
working  relationship  exists  among 


agencies  involved  in  the  unacconqtanied 
minors  program. 

Criterion:  A  State  or  county 
supervising  and/or  contracting  agency 
for  refugee  children  confers  at  least 
annually  with  provider  agencies  therein 
to  discuss  prQ^-am  needs  and  problems, 
and  to  establish  numbers  of  children  to 
be  served  in  the  coming  year  within  the 
State. 

B.  State  Leadership  Role 

Standard- ths  State  provides 
adequate  oiganizational  leadership  and 
administrative  support  for  the  State 
unaccompanied  minors  program. 

Criteria:  1.  Basic  requirements  of  45 
CFR  400.5  (Refugee  Resettlement 
Program  State  Regulations]  and  45  CFR 
400.110-400.120  are  in  place  and  are 
adhered  to. 

2.  State  rules  or  regulations  provide 
the  same  child  welfare  services  and 
benefits  for  refugee  children,  to  the  same 
extent  as  those  which  are  provided  to 
other  children  of  the  same  age  in  the 
State  under  a  State's  tiUe  IV-B  plan,  and 
la  accordance  with  the  state's  child 
welfare  standards,  practices,  and 
procedures. 

3.  The  State  provides  foster  care 
maintenance  payments  under  the  State's 
title  IV-B  program  to  any  refugee 
children  eligible  imder  that  program. 

4.  Rules,  regulations,  and  procedures 
are  in  place  whereby  the  State  assumes 
program  accountability  for  all  aspects  of 
the  program,  including  fiscal  and 
program  reporting. 

5.  TTie  progrcmi  is  structured  within 
State  government  in  such  a  way  that 
meaningful  input  into  programmatic 
issues  is  provided  by  both  the  State's 
rrfugee  program  and  child  welfare 
staf^. 

6.  State  goals  and  objectives  do  not 
alter  or  in&inge  upon  program  goals  of 
ORR  as  set  forth  herein. 

7.  Chfld  welfare  services,  assistance 
procedures,  and  facilities  meet 
recognized  standards  consistent  with 
the  State  Plan  pursuant  to  title  IV-B  of 
the  Social  Security  Act. 

C.  Monitoring  and  Reporting 

Standard:  The  State  effectively 
monitors  services  to  unaccompanied 
minor  refugees  and  entrants. 

Criteria:  1.  Written  State  procedures, 
consistent  with  the  State's  Refugee 
Resettlement  Plan,  ensure  that  the 
appropriate  supervising  child  welfare 
agency  monitors  activity  of  the  provider 
agency  at  least  annually. 

2.  The  monitoring  instruments  reflect 
regular  State  standards  for  foster  care, 
and  ORR  standards  for  unaccompanied 
minors  care  as  applicable. 


3.  Correcdv*  actions  are  taken 
promptly  oo  problems  identified  daring 
fiscal  and  pn^ma  monitoring. 

4.  AH  0RR-3tnaceraent)  Reports  are 
filed  wiA  ORR  within  30  days  of  Ote 
date  of  ptaoement  and  wifl^  60  days  of 
a  change  of  status  (e.g.,  change  of 
placement  or  legal  retponsibility, 
reunificaticm  with  adult  relatives,  and 
termination  from  the  program  (e.g., 
emancipation  or  retmification  with 
parent(s))]. 

5.  All  ORR-4  (Progress)  Reports  are 
filed  with  ORR  annually. 

Legal  Considerations 

A.  Legal  Responsibility 

Standard:  Legal  responsibiUty  is 
established  pronqitly  under  State  child 
welfare  laws. 

Criteria:  1.  The  State  or  State- 
authorized  child  welfare  provider 
agency  petitions  «n  appropriate  court  to 
estabUsh  legal  responsibiUty  within  30 
days  of  the  child's  arrival  at  the  location 
of  resettiement  and  placement,  if  action 
by  a  court  is  required  by  State  law. 

2.  The  section  of  State  law  under 
which  legal  responsibility  is  established 
makes  the  unaccompanied  minor 
eligible  for  the  full  range  of  assistance, 
care,  and  services  to  which  all  children 
in  the  State  are  entitied. 

2.  The  section  of  State  law  under 
which  legal  responsibility  is  established 
designates  a  legal  authority  to  act  in 
place  of  the  child's  unavailable 
parent(8]. 

4.  Procedures  exist  to  ensure  that 
mechanisms  of  the  Interstate  Compact 
on  Placement  of  Children  are  utiUzed 
when  an  interstate  placement  is 
required  subsequent  to  initial 
placement 

5.  Procedural  safeguards  exist  which 
ensure  that  the  rights  of  the  minor's 
imavailable  parent(8)  are  protected,  and 
are  not  terminated  as  long  as 
reunification  with  the  parents  remains 
reasonably  possible,  as  determined  by 
an  appropriate  State  court. 

B.  Family  Reunion 

Standard:  Written  State  policy 
encourage  the  reunion  in  the  United 
States  of  unaccompanied  minor  refugees 
with  their  parents  or  other  appropriate 
relatives. 

Criteria:  1.  Programs  for 
unaccompanied  minor  refugees  are 
located  in  areas  which  have,  or  have 
ready  access  to,  existing  refugee 
resettlement  agencies  which  are  able  to 
effect  family  reunion. 

2.  Children  are  encouraged  to  apply 
for  admission  of  their  parents  to  the 
United  States,  and  are  assisted  with 
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preparation  of  the  necessary 
documentation,  including  applications. 

3.  When  reunion  becomes  possible 
following  arrival  of  a  parent  or  parents 
in  the  United  States,  the  provider  agency 
assists  children  and  parent(s]  in  the 
process,  as  necessary,  for  up  to  90  days 
after  the  agency  has  Icnowledge  of  the 
presence  of  the  parents,  after  which 
ORR  unaccompanied  minor  benefits 
cease. 

Programmatic 

A.  Case  Planning 

Standard 

The  unaccompanied  minor  is  provided 
appropriate  child  welfare  and  refugee 
specific  services  to  develop  the  skills 
necessary  for  social,  emotional,  and 
economic  self-sufficiency. 

Criteria 

1.  State  regulations  or  rules  provide 
that  a  written  case  plan  for  the  care  and 
supervision  of  each  child,  including  a 
service  plan,  leading  to  non-dependent 
emancipation  or  family  reunion,  is 
developed,  and  reviewed  for  each  child 
semi-annually.  The  case  plan  at  a 
minimum  addresses  each  of  the 
following  areas: 
— social  adjustment 
— ^English  language  training 
— career  planning 

— education/training  as  appropriate 
— health  needs 
— suitable  mode  of  care  in  the  least 

restrictive  setting 
— development  of  socialization  skills 
— family  reunification 
— preservation  of  ethnic  and  religious 

heritage 
— mental  health  needs,  if  necessary. 

IV.  Guidelines  for  Program  Development 

The  Director  of  the  Office  of  Refugee 
Resettlement  further  establishes  the 
following  Guidelines  for  Program 
Development,  developed  by  a  special 
national  workgroup  of  experts  in  care 
for  unaccompanied  minors,  composed  of 
representatives  of  national  voluntary 
agencies,  local  provider  agencies.  State 
government,  the  Department  of  State, 
and  ORR.  These  guideUnes  are  strongly 
recommended  by  the  Director  as  a 
yardstick  against  which  current  provider 
activities  may  be  evaluated  by  State  or 
county  supervising/contracting 
agencies,  and  against  which  possible 
future  placements  may  be  planned  by 
national  voluntary  agencies. 

A.  Cost  Effectiveness 

Guideline 

The  program  is  administered  in  a  cost- 
effective  manner. 


Criteria 

1.  Costs  for  refugee  children  are 
consistent  with  costs  for  other  children 
in  care  in  the  State. 

2.  Cost  is  a  consideration  when 
evaluating  overall  program 
effectiveness,  but  should  not  exist  as  an 
isolated  criterion.  Minimum  program 
standards  must  be  addressed  at  first  as 
a  context  from  which  to  evaluate  the 
effectiveness  and  costs  of 
imaccompanied  minors  programs. 

3.  To  assure  effective  staff  utilization 
and  to  provide  a  sufficiently  broad 
range  of  services  and  types  of  care,  at 
least  30  children  are  participating  in 
provider-operated  local  programs. 

4.  The  provider  agency  attempts  to 
access  non-ORR  funded  resources  (such 
as  the  Job  Training  Partnership  Act,  Job 
Corps,  vocational  education, 
scholarships  to  preparatory  schools  and 
colleges]. 

B.  Provider  Agency  Staff  Qualifications 

Guideline 

A  well-quaUfied  provider  agency  staff 
is  utilized  to  provide  services. 

Criteria 

1.  Supervisors,  at  a  minimum,  meet 
established  State  standards  for  persons 
providing  similar  services  in  non-refugee 
child  care  agencies. 

2.  The  provider  agency  has  on-staff  (a) 
bilingual,  bicultural  worker(s)  specific  to 
the  clientele  served. 

3.  The  bilingual,  bicultural  worker(s) 
are  utilized  as  an  integral  part  of  the 
program's  service  function,  and  not 
merely  as  translator(s]. 

4.  Bilingual,  bicultural  workers  are 
encouraged  to  actively  pursue  training 
opportunities  that  will  help  them  to 
become  quahfied  under  State  standards. 

5.  At  least  50  hours,  annually,  of 
ongoing,  planned  staff  development 
activities  are  provided  for  each  staff 
member,  including  program  supervisors, 
directly  involved  in  provision  of 
services. 

6.  The  direct-services  staff  ratio  of 
clients  to  service  workers  is  not  greater 
than  the  State's  standard  for  non- 
refugee  child  care. 

C.  Placement  Options 

Guideline 

The  provider  agency  maintains,  or  has 
access  to,  a  range  of  suitable  placement 
options. 

Criteria  I 

1.  Placement  options  include  family 
foster  homes,  ethjmcally  matched  foster 
homes,  group  homes,  and  supervised 
independent  living. 


2.  To  the  maximum  feasible  extent. 
children  12  years  of  age  and  younger  are 
placed  in  ethnically  matched  foster 
homes  to  support  thetr  understanding  of 
their  native  culture. 

3.  No  more  than  30  percent  of  the 
existing  caseload  have  had  more  than 
two  placements  (exclusive  of 
placements  in  reception  centers, 
reception  homes,  temporary/emergency 
placements  not  exceeding  45  days,  or 
planned  independent  living  situations). 

4.  No  more  than  10  percent  of  the 
existing  caseload  have  had  more  than 
three  placements  (same  exclusions  as 
item  3  above). 

5.  Before  family  foster  care  is  utilized, 
the  foster  family  receives  training  and 
information  related  to  cultural 
sensitivities  of  the  caseload. 

D.  Preparation  for  Emancipation 

Guideline  1 

The  program  actively  and  formally 
promotes  the  responsible  emancipation 
of  unaccompanied  minors. 

Criteria  1 

1.  F*rogram  components  provide 
independent  living  skills  services  to 
assist  unaccompanied  minors  to  prepare 
adequately  for  emancipation  without 
reliance  on  public  assistance. 

2.  The  public  cash  assistance 
dependency  rate  for  employable  former 
unaccompanied  minors,  subsequent  to 
their  emancipation,  is  no  greater  than  10 
percent  of  all  the  provider  agency's 
refugee  emancipees  90  days  following 
emancipation. 

3.  State  law  is  sufficiently  flexible  to 
permit  an  unaccompanied  minor  to 
remain  in  care  through  the  completion  of 
high  school  (but  not  beyond  the  21st 
birthday). 

E.  Retention  of  Ethnie  Heritage 

Guideline  | 

Children  are  encouraged  to  retain  an 
understanding  of,  and  respect  for,  their 
native  culture  and  religion. 

Criteria 

1.  Programs  for  unaccompanied  minor 
refugees  are  located  in  geographic  areas 
which  have  ethnic  communities  similar 
to  those  of  the  children  placed. 

2.  Children  are  placed  within 
ethnically  similar  communities,  or  in 
areas  that  are  readily  accessible  to  the 
activities  of  those  communities. 

3.  Provider  agencies  maintain  a 
written  plan  and  periodic  schedule  for 
exposure  to  and  participation  in 
appropriate  cultural  events. 
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F.  Health  and  Mental  Health 

Guideline 

Children  are  provided  with  necessary 
healtli  and  mental  health  services. 

Criteria 

1.  The  provider  agency  maintains 
ongoing  access  to  health  and  mental 
health  services. 

2.  The  provider  agency  has  a  written 
contingency  plan  involving 
identification  of  potential  resources  for 
coping  with  cases  of  severe  mental 
health  disorders. 

Dated:  Augu8t  8. 1986. 
Billie  F.  Gee, 

Acting  Director,  Off  ice  of  Refugee 
Resettlement 

[FR  Doc  88-24812  Filed  11-4-86;  8:45  am] 

nUJNG  CODE  41SO-0«-M 

Food  and  Drug  Administration 
[Docitet  No.  8611-0403] 

Bausch  &  Lomb  Optics  Center; 
Premarlcet  Approval  of  Bausdi  & 
Loml)®  Fbziciean™  Protein  Remover, 
Bausch  A  l.oml>®  Extended  Wear 
Protein  Remover,  and  Bausch  A 
Loml)®  Therma-Zymne™  Protein 
Remover 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  [FDA)  is  announcing  its 
approval  of  the  application  by  Baucsh  & 
Lomb  Optics  Center.  Rochester.  NY.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of 
BAUSCH  &  LOME*  HZZICLEAN™ 
Protein  Remover,  BAUSCH  &  LOMB* 
Extended  Wear  Protein  Remover,  and 
BAUSCH  &  LOMB*  THERMA-ZYME™ 
Protein  Remover  for  use  with  soft 
(hydrophilic)  contact  lenses.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  December  5, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 


•UPFLEMENTARY  information:  On 

December  24, 1985,  Bausch  ft  Lomb 
Optics  Center,  Rochester,  NY  14692, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  BAUSCH  ft 
LOMB*  FIZZICLEAN™  Protein 
Remover,  BAUSCH  &  LOMB® 
Extended  Wear  Protein  Remover,  and 
BAUSCH  ft  LOMB*  THERMA-ZYME™ 
Protein  Remover.  The  BAUSCH  & 
LOMB*  FIZZICLEAN™  Protein 
Remover  is  indicated  for  use  in  heat  or 
chemical  lens  care  systems  in  the 
weekly  cleaning  of  soft  (hydrophilic) 
contact  lenses.  The  BAUSCH  ft  LOMB* 
Extended  Wear  Protein  Remover  is 
indicated  for  use  in  a  heat  or  chemical 
lens  care  system  for  periodic  cleaning  of 
extended  wear  soft  (hydrophilic)  contact 
lenses.  The  BAUSCH  ft  LOMB* 
THERMA-ZYME™  Protein  Remover  is 
indicated  for  use  during  heat 
disinfection  in  the  weekly  cleaning  of 
soft  (hydrophilic)  contact  lenses  that  can 
be  heat  disinfected. 

On  July  18. 1986,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  19, 1988,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
e^ectiveness  data  on  which  CHRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  requests.  Requests  should 
be  identified  wiUi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  pubhc  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above. 

The  labeling  of  the  device  states  that 
the  solution  is  indicated  for  weekly  or 
periodic  cleaning  of  soft  (hydrophilic) 
contact  lenses.  Manufacturers  of  soft 
(hydrophilic)  contact  lenses  that  have 
been  approved  for  marketing  are 
advised  that  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of  the 
approval  of  a  new  solution  for  use  with 
an  approved  soft  contact  lens,  the 
manufacturer  of  each  lens  shall  correct 
its  labeling  to  refer  to  the  new  solution 
at  the  next  printing  or  at  such  other  time 
as  CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administration  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 


360e{g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  appUcation  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  the 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  5, 1986,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  October  28. 1986. 
John  C.  VUlforth, 

Director,  Center  for  Devices  and  Radiological 

Health. 

(FR  Doc.  86-24954  Filed  11-4-86;  8  45  am] 

BILLING  CODE  4160-01-M 


[Docket  No.  B6M-0408] 

CILCO*.  inc.;  Premarlcet  Approval  of 
CDS  11™  (Sodium  Chondroitin 
Sulfate) 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  CILCO*, 
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Inc.,  Hundogton.  WV.  for  {tremaiket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  CDS  U™ 
(Sodium  Chondroitin  Sulfate].  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (LDRD)  notified  the  apphcant  of 
the  approval  of  the  application. 
DATE  Petitions  for  administrative 
review  by  December  5, 1986. 
NIMmcia.  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
ft-anch  (HFA-305].  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
RM  RNrmER  MPORMATWN  CONTACR 

Hiilip  J.  Wiillips,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring,  MD  20910,  301-427- 
8221. 

SUPPLEMENTARY  INFORMATION:  On 
January  14. 1963,  CILCO*.  Inc.. 
Huntington.  WV  25701,  submitted  to 
CDRH  and  application  for  premarket 
approval  of  CDS  II™.  (Soldium 
Chondroitin  Sulfate).  CDS  n™  (Sodium 
Chondroitin  Sulfate)  is  indicated  for  use 
as  a  surgical  aid  in  anterior  segment 
procedures  including  cataract 
extraction,  intraocular  lens 
implantation,  corneal  transplant  surgery, 
and  glaucmna  filtering  surgery  on 
pseudophakic  and  aphakic  eyes. 

On  Novemer  18, 1983.  the  Ophthahnic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30. 1986.  CDRH  approved  the 
application  by  a  letter  to  the  appUcant 
firom  the  director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  siunmary  of  the  safety  and 
effectiveness  data  on  v^iich  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Philip  J.  PhilUps  (HFZ- 
460),  address  above. 

Opportunity  for  Admfanstrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (Uie  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g]],  for  administrative  review  of 
CDRH'i  decision  to  approve  this 


application.  A  petitioner  may  request 
either  a  formal  htaring  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independrait  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10J3(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  (rf  its  decision  in  the 
Federal  Res^ter.  If  FDA  grants  tiie 
petition,  the  notioe  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  December  5. 1986,  file  with  the 
Dockets  Management  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  mformation. 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  t)etween  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  380e(d).  3e0j{h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  October  28. 1986. 

)ohn  C  ViOforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doa  86-24955  Filed  ll-l-Sft  8:45  am] 

B1LUNO  CODE  4tM-01-« 


[Docket  No.  88M-0409] 

CooperVMon,  Inc.;  Premarket 
Approval  of  the  RHraRow*  Extra 
Strengtti  Cleaner 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
CooperVision  Inc.,  Mountain  View.  CA. 
for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976,  of 


the  MiraFIow*  Extra  Strength  Cleaner. 
After  reviewing  the  recommendation  of 
the  Opthabnic  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  die  applicant  of 
the  approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  December  5. 1986. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  e^ctiveness 
data  and  petitions  for  administrative 
review  to  the  £>ockets  Management 
Brandi  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  S600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 
David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301-427-7940. 

SUPPl^MENTARY  INFORMATION:  On 

August  12. 1985,  CooperVision.  Inc.. 
Mountain  View.  CA  94039.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  MiraFIow*  Extra 
Sti-ength  Cleaner.  The  MiraFIow*  Exb« 
Strength  Cleaner  is  indicated  for  use  to 
clean  soft  (hydrophilic)  contact  lenses 
each  time  the  lenses  ere  removed  for 
disinfecting.  The  solution  is  to  be  used 
in  either  a  heat  or  chemical  lens 
disinfection  system. 

On  January  24. 1988,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30. 1986.  ODRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  bam  diat  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labehng  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  device  states  that 
the  solution  is  indicated  for  cleaning  soft 
(hydrophilic)  contact  lenses. 
Manufacturers  of  any  soft  (Hydrophihc) 
contact  lenses  that  hafve  been  approved 
for  marketing  are  advised  that  whenever 
CDRH  publishes  a  notice  in  the  Federal 
Register  of  the  approval  of  a  new 
solution  for  use  with  an  approved  soft 
contact  lens,  the  manefacturer  of  each 
lens  shall  correct  its  labeling  to  refer  to 
the  new  solution  at  the  next  printing  or 
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at  such  other  time  as  CDRH  prescribes 
by  letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515[d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  1033(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  5, 1986,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  October  28, 1986. 
fohn  C.  Villforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  86-24956  Filed  11-4-66;  8:45  am] 

WLLMO  CODE  41*0-01-« 


Health  Care  Financing  Administration 

[OA-003-N] 

iWedicare/Medicaid;  Request  for 
Comments  on  luMig-Term  Healtii  Care 
insurance  Policies 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Notice  of  request  for  comments. 

summary:  Under  section  10(a)(3)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  we  are 
requesting,  on  behalf  of  the  Long-Term 
Health  Care  Policies  Task  Force, 
comments  and  information  on  Long- 
Term  Health  Care  Insurance  Policies. 
DATE:  We  are  requesting  that  comments 
be  forwarded  to  the  address  below  by 
December  31, 1986. 
ADDRESS:  Task  Force  on  Long-Term 
Health  Care  Policies  Attn.:  Dennis 
DeWitt.  Executive  Director  Room  4406, 
Health  and  Human  Services  North 
Building  330  Independence  Avenue,  SW. 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  DeWitt,  202-245-0063. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  Task  Force  on  Long-Term  Health 
Care  Policies,  established  under  section 
9601  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Pub. 
L.  99-272),  is  evaluating  current  issues 
relating  to  private  long-term  care 
insurance.  To  ensure  the  evolution  of 
sound  private  long-term  care  insurance 
policies  and  to  help  foster  consumer 
confidence  in  them,  the  Task  Force  will 
develop  guidelines  that  can  be  used  by 
State  regulators,  persons  involved  in  the 
insurance  industry,  and  consumers  who 
may  wish  to  purchase  such  policies. 

The  term  "long-term  health  care 
policy"  means  an  insurance  policy,  or 
similar  health  benefits  plan,  that  is 
designed  for  or  marketed  as  providing 
(or  making  payment  for)  health  care 
services  (such  as  nursing  home  care  and 
home  health  care)  or  related  services 
(which  may  include  home  or  community- 
base  services),  or  both,  over  an 
extended  period  of  time. 

The  Task  Force  on  Long-Term  Health 
Care  Policies  vnll  advise  the  Secretary 
of  Health  and  Human  Services  and  the 
Administrator  of  the  Health  Care 
Financing  Administration  concerning 
the  development  of  insurance  policies 
for  long-term  care  that  are  privately 
marketed  to  individuals  or  groups.  The 
Task  Force  will  develop 
recommendations  for  long-term  health 
care  policies,  including 
recommendations  designed  to^ 


■  Limit  marketing  and  agent  abuse  of 
those  policies; 

•  Assure  the  dissemination  of 
information  to  consumers  necessary  to 
permit  informed  choice  in  purchasing 
the  policies  and  to  reduce  the  purchase 
of  unnecessary  or  duplicative  coverage; 

•  Assure  that  benefits  provided  under 
the  policies  are  reasonable  in 
relationship  to  premiums  charged;  and 

•  Promote  the  development  and 
availability  of  long-term  health  care 
policies  that  meet  these 
recommendations. 

Request  for  Comments 

The  Task  Force  requests  written 
public  suggestions,  comments  or 
statements  concerning  the  development 
of  insurance  policies  for  long-term  care 
that  are — 

•  Privately  marketed  to  individuals  or 
group;  and 

•  Specifically  within  the  purview  of, 
and  the  recommendations  to  be  made 
by,  the  Task  Force  as  ouUined  above. 

(Sec.  10(a)(3)  of  Pub.  L  92-463,  as  amended  (5 
U.S.C.  App.  I  Sec.  1-15)) 

Dated:  October  27, 1986. 

Wiiliam  L.  Roper, 

Administrator,  Health  Care  Financing 
A  dministration. 

[FR  Doc.  88-25011  Filed  11-4-66;  8:45  am] 

WLUNG  CODE  4120-«1-M 


Social  Security  Administration 

Disat>ility  Advisory  Council;  Meeting 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  this  notice  announces  the 
schedule  and  proposed  agenda  of  the 
first  meeting  of  the  Disability  Advisory 
Council  (the  Council).  This  notice  also 
describes  the  purpose,  structure,  and 
termination  date  of  the  Council. 

DATE:  General  session — November  20, 
1986,  lOKX)  a.m.  to  5KK)  p.m. 

ADDRESS:  Department  of  Health  and 
Human  Services,  North  Auditorium  (use 
"C"  Street  entrance],  330  Independence 
Ave.  SW.,  Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Badger,  Executive  Director, 
Disability  Advisory  Council,  P.O.  Box 
17064,  Baltimore,  Maryland  21203,  (301) 
594-8177. 

SUPPLEMENTARY  INFORMATION: 

The  Council  is  established  and 
governed  by  the  provisions  of  section 
12102  of  Pub.  L  99-272. 
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The  purposes  of  the  Council  are  to 
study  and  make  recommendations  on 
the  medical  and  vocational  aspects  of 
disability  under  the  Social  Security  and 
Supplemental  Security  Income  (SSI) 
programs.  The  Council  may  engage 
technical  assistance  in  order  to  carry 
out  its  purposes.  Studies  must  include: 
(1 )  The  effectiveness  of  vocational 
rehabilitation  programs  for  Social 
Security  and  SSI  beneficiaries;  (2]  the 
question  of  using  specialists  to  complete 
medical  and  vocational  eA^Iuations  at 
the  State  agency  disability 
decisionmaking  level,  including  the 
question  of  requiring  loedical  specialists 
to  complete  the  medical  portion  of  each 
case  review  and  any  assessment  of 
residual  functional  capacity  in  other 
than  mental  impairment  cases;  (3J 
alternative  approaches  to  work 
evaluation,  the  feasibility  of  providing 
work  evaluation  stipends,  and  screening 
criteria  for  work  evaluation  referrals; 
and  [A]  possible  criteria  for  assessing 
the  probability  that  an  applicant  or 
recipient  of  benefits  based  on  disability 
will  benefit  from  rehabilitation  services. 

The  Council  is  to  submit  a  report, 
specified  in  Pub.  L  99-272,  consisting  of 
the  findings  and  any  recommendations 
to  the  Secretary  of  Health  and  Human 
Services  (the  Secretary).  The  Secretary, 
in  turn,  is  to  submit  the  report  to  the 
Congress  and  to  the  Board  of  Trustees  of 
the  Federal  Disability  Insurance  Trust 
Fund. 

The  statute  provides  that  the  Council 
terminate  after  the  specified  report  is 
submitted  to  the  Congress. 

The  Secretary  has  appointed  the 
members  of  the  Council  in  accordance 
with  the  provisions  of  the  statute.  This 
notice  announces  the  first  meeting  of  the 
Council.  The  Council  is  chaired  by  Dr 
John  E.  AffeldL 

This  meeting  is  open  to  the  public  to 
the  extent  thdt  space  is  available. 
Anyone  wiahing  to  submit  his  or  her 
views  and/or  guestions  for 
consideration  by  the  Council  should 
send  them  to  the  Executive  Director  of 
the  Council  at  the  address  shown  above. 

A  transcript  of  the  Council  meeting 
will  be  made  available  to  the  public  on 
an  at-coet-of-duplicatk)n  basis.  The 
transcript  can  be  ordered  from  the 
Exficntive  Director  of  the  Council. 
The  proposed  agenda  includes 
briefings  on  current  programs  (with  an 
emphasis  on  disability  under  the  Social 
Security  and  SSI  programs),  an  overview 
of  issues  the  Council  must  consider,  the 
development  of  work  plans  for  future 
Council  meetings,  and  such  other 
business  as  the  chairperson,  the 


Executive  Director,  or  the  membership 
may  put  before  the  Council. 

Dated:  October  31, 1988. 

W.  DoogUs  Badger, 

Executive  Director.  Disability  Advisory 
Council. 

[FR  Doc.  86-25081  Filed  ll-4-«6:  8:45  am] 

BILUNQ  CODE  41M-1MI 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Alaska  L^nd  Use  Council's  Land  Use 
Advisors  Committee;  Public  Invitation 

The  Federal  and  State  Cochairman  of 
the  Alaska  Land  Use  Coucil  are 
soliciting  nominations  for  appointment 
or  reappointment  to  the  Council's  Land 
Use  Advisors  Committee. 

The  Land  Use  Advisors  Committee  is 
mandated  by  section  1201(m)  of  the 
Alaska  National  Interest  Lands 
Conservation  Ac*  (ANILCA),  Pub.  L.  9&- 
487,  dated  December  2, 1980.  The 
Committee  plays  a  key  role  in  the  public 
participation  program  estabUshed  by  the 
Alaska  Land  Use  Council.  Among  other 
responsibilities,  the  Committee  makes 
recommendations  to  the  Council 
concerning  actions  of  the  Federal 
agencies  as  they  implement  the  Alaska 
lands  legislation  and  the  Council's 
annual  work  program. 

The  Alaska  Lands  Act  requires  that 
the  Land  Use  Advisors  Committee  be 
representative  of  a  balance  between 
State  and  national  interests  concerned 
with  the  use  of  federally-owned  pubHc 
lands  and  resources  in  Alaska  and  the 
several  geographic  regions  of  the  State. 
Members  of  the  Committee  are 
appointed  jointly  by  the  two 
Cochairmen  and  serve  without 
compensation  but  are  reimbursed  for 
necessary  travel  expenses. 

If  you  are  interested  in  serving  on  the 
Alaska  Land  Use  Councils  Land  Use 
Advisors  Committee,  send  a  letter  of 
interest  along  with  a  detailed  resume  to: 
Alaska  Land  Use  Council,  Office  of  the 
Federal  Cochairman,  P.O.  Box  100120, 
Anchorage,  Alaska  99510-0120,  (907) 
272-3422,  (FTS)  271-5485 
Alaska  Land  Use  Council,  State 
Cochairman  Designee,  Office  of 
Management  aad  Budget,  Division  of 
Governmental  Coordination.  2600 
Denali  St,  Suite  700,  Anchorage, 
Alaska  99503-2798,  (907)  274-3528 
The  deadline  for  filing  your  letter  of 


interest  is  December  19, 198a  These 
appointments  are  for  one  calendar  year, 
January  1, 1987,  through  December  31, 
1987.  For  further  information,  you  may 
write  to  either  of  the  above  addresses  or 
call. 

Wiinam  P.  Horn, 

Assistant  Secretary  for  Fish  and  WiMlife  and 
Parks. 

[FR  Doc.  86-24957  Filed  11-4-86:  8:45  am] 

BILLING  CODE  43«0-10-M 


{AA-650-06-4121-09] 

Notice  of  Ctiarter  Renewal  of  the 
Federal-State  Coal  Advisory  Board 

agency:  Department  of  the  Interior. 
ACTION:  Nofice. 


SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  Following  consultation  with 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  Secretary 
of  the  Interior  (Secretary)  is  renewing 
the  charter  for  the  Federal-State  Coal 
Advisory  Board  that  was  reestablished 
October  26, 1984.  Under  the  renewed 
charter  the  board  will  continue  its  role 
of  advising  the  Secretary  on  Federal 
coal  leasing  matters  of  a  national  scopa 

DATES:  Renewal  of  tfce  Federal-State 
Coal  Advisory  Board  Charter  will  be 
effective  October  26, 1986. 

AODRESsm:  Copies  of  the  Federal-State 
Coal  Advisory  Board  Charter  may  be 
obtained  from:  Director,  Bureau  of  Land 
Management  (650),  Department  of  the 
Interior,  1800  C  Street,  NW., 
Washington,  DC  20240. 

FOR  FURTMER  tNFORUATION  CONTACT: 

John  Carlson  at  the  above  address; 
telephone  202/34J-4772. 

Certification  I 

I  hereby  certify  that  the  renewal  of  the 
Federal-State  Coal  Advisory  Board  is 
necessary  and  in  the  public  interest  in 
connection  with  the  perfwmance  of 
duties  imposed  on  the  Department  of  the 
Interior  by  those  statutory  authorities 
listed  in  43  CFR  3400i)-3  and  by 
Departmental  poHcy  for  Federal-State 
cooperation  conoeming  the  Federal  coal 
management  program. 

Dated:  September  22,  3986 
Donald  Paul  Model, 

Secretary  of  the  Interior, 

[FR  Doc.  86-24989  Filed  11-4-86:  8:45  am] 
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BuTMu  Of  Land  ManagameiU 

[OR-O5(M4T0:  GP7-018I 

PrinevNIa  Diatrtet  Adviaory  Councfl; 
Meeting 

Notice  is  herebfy  given  in  accordance 
with  Pub.  L.  92-463  of  a  meeting  of  the 
Prineville  District  Advisory  Council  to 
be  held  December  12, 1986.  The  meeting 
will  begin  at  10:00  am  at  the  Prineville 
District  BLM  Office  located  at  185  East 
Fourth  Street,  Prineville,  Oregon. 

Agenda  itenu  to  be  discussed  by  the 
Council  indude  the  Brothers/LaRne 
Resource  Management  Plan/ 
Environmental  Impact  Statement  and 
public  comment  dealing  with  the 
preliminary  issues  and  alternatives  to  be 
analyzed.  Other  agenda  items  also 
include  the  preparation  of  the  |ohn  Day 
River  Management  Plan  and  the  update 
of  the  District  land  exchange  strategy. 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  attend  and  make 
written  or  oral  comments  to  the  Council 
should  contact  the  Prineville  EKstrict 
Manager  at  the  above  address  before 
December  5, 1986. 

Dated:  October  27, 1986. 
Donald  L  Snith. 
Acting  District  Manager. 
[FR  Doc  86-24956  Filed  11-4-88;  8:45  am] 

niXINQ  CODE  4»1«-»-ll 


Bureau  of  Reclamation 

Central  South  Dakota  Watar  Supply 
System,  Ptck-Sloan  MIsaouri  Baain 
Program,  South  Dakota 

agency:  Boreaa  of  Reclamation, 

Interior. 

action:  Public  hearing  on  draft 

environmental  statement 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1989,  die  Department  of  the 
Interior  has  prepared  a  draft 
environmental  statement  iat  the 
development  of  the  Central  South 
Dakota  Water  Supply  System 
(CENDAK)  in  South  Dakota  This 
statement  (DES  86-39}  was  made 
available  to  the  public  on  October  2, 
1986. 

Hearings 

Public  hearings  will  be  held  in  Huron 
and  Highmore,  South  Dakota,  on 
December  2  and  3, 1986,  respectively  to 
receive  views  and  comments  from 
interested  organizations  and  individuals 
relating  to  the  environmental  impacts  on 
the  proposed  project.  Hearings  will  be 
held  at  the  High  School  Auditorium  in 


Huron  beginning  at  7:30  p.m.;  at  the  City 
Auditorium  in  Highmore  b^jinning  at 
7:30  p  jn.  Speakers  will  be  limited  to  a 
period  of  15  minutes  at  the  hearing. 
Speakers  will  not  be  allowed  to  trade 
their  time  to  obtain  a  longer 
presentation;  but,  the  person  authorized 
to  conduct  the  hearing  may  allow  any 
speaker  more  time  to  coment  after 
everyone  wishing  to  comment  has  been 
heard.  Speakers  will  be  scheduled 
according  to  the  time  preference 
mentioned  in  their  letter  or  telephone 
request  whenever  pos«ble;  speakers  not 
present  when  called  will  lose  their 
position  in  the  scheduled  order,  altfaoiigh 
their  names  will  be  recalled  upon 
completion  of  the  scheduled 
presentations.  Requests  for  presentation 
will  be  accepted  up  to  4  p.m.,  November 
26, 1966,  and  any  subsequent  requests 
will  be  handled  on  a  first  come,  first- 
serve  basis  after  the  scheduled 
speakers. 

Organizations  or  persons  wishing  to 
present  statements  at  the  hearing  should 
contact  Regional  Envinmmental  Affairs 
Officer.  Bureau  of  Reclamation,  P.O.  Box 
36900,  Billings.  MT  59107-6900, 
Teleirfione:  (406)  657-6658. 

Written  comments  from  those  unable 
to  attend,  and  &om  those  wishing  to 
supplement  their  statements  at  the 
hearing  should  be  received  by  December 
19, 1966^  so  Uiat  they  can  be  included  in 
the  hearing  record. 

Dated:  October  30.  ISSe. 
C.  Dale  DuvaB, 

Commissioner. 

[FR  Doc.  88-24961  Filed  11-4-68:  8:45  amj 

BHJJNa  COM  4310-(M-M 


days  of  the  date  of  dns  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  |riai  from 
the  Minerals  Management  Serrice. 


Minerals  Management  Service 

Development  Operationa  Coordination 
Document,  Texaco  USA 

AQENCY:  Minerals  Management  Service. 
action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Texaco  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  5041,  Block  37, 
Ship  Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  the  development  and  production 
of  hydrocarbons  with  support  activities 
to  be  conducted  from  onshore  bases 
located  at  Morgan  City  and  Louisa, 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  October  27, 1986. 
Comments  must  be  received  within  15 


:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
tlw  Office  of  the  Regional  Director,  Gulf 
of  Mexico  Region.  Minerals 
Management  Service,  1420  Sooth 
Clearview  Pkwy.,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m^  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4di  Street  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 

FOR  FURTHER  INPORMATKM  CONTACT 

Ms.  Angie  D.  Gobert  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit 
Phone  (504)  736-2876. 

SUPn^MBfTARV  MIFOMIATKM:  The 

purpose  of  this  Notice  it  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  §  930.81  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53865).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Tide  30  of  Uie  CFR. 

Dated:  October  27. 1988. 

I.  Rogers  Peatcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-24959  Filed  11-4-88;  8:45  am] 
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National  Park  Service 

Notice  of  Intention  To  Negotiate 
Concesaion  Contract 

Pursuant  to  the  provisions  of  section  5 
of  the  act  of  October  9, 1965  (79  Stat. 
969: 16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  pubUcation  of  this  notice,  the 
Regional  Director  of  the  PaciHc 
Northwest  Region  of  the  National  Park 
Service  proposes  to  negotiate  a 
concession  contract  for  continued 
operation  of  hotel,  restaurant  and  cave 
guide  services  for  the  public  at  Oregon 
Caves  National  Monument  in  the  state 
of  Oregon.  The  contract  will  be  for  a 
period  ten  (10)  years  from  January  1, 
1987.  through  December  31, 1996,  and  is 
conditioned  upon  completion  of  an 
improvement  program. 

The  existing  concessioner.  Oregon 
Caves  Company,  has  performed  its 
obligations  to  the  satisfaction  of  the 
Secretary  under  a  current  contract. 
Therefore,  pursuant  to  the  Act  of 
October  9. 1965,  the  existing 
concessioner  is  entitled  to  be  given  a 
preference  in  the  negotiation  of  a  new 
contract.  This  preference  allows  an 
existing  satisfactory  concessioner  to 
offer  to  meet  the  terms  of  the  best  offer 
made  in  response  to  the  terms  of  the 
Statement  of  Requirements  if  that  offer 
is  not  that  of  the  existing  satisfactory 
concessioner. 

For  a  copy  of  the  Statement  of 
Requirements  describing  the  opportunity 
offered  and  including  the  application 
requirements,  interested  parties  should 
write  to  the  Superintendent,  Crater  Lake 
National  Park,  P.O.  Box  7,  Crater  Lake, 
Oregon  97604  (Administrative 
Headquarters  for  Oregon  Caves 
National  Monument)  or  call  Mr.  Phil 
Parker.  Concession  Analyst,  206-442- 
5193. 

The  Secretary  will  consider  and 
evaluate  all  proposals  timely  received. 
Any  proposal,  including  that  of  the 
existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

This  contract  action  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 


Dated:  October  10. 1986. 
WiHiam  J.  Briggle. 

Acting  Regional  Director.  Pacific  Northwest 
Region. 

[FR  Doc.  86-24960  Piled  11-4-86;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[investigation  No.  I37-TA-243] 

Luggage  Products;  Receipt  of  Initial 
Determination  Terminating 
Respondent  on  tfie  Basis  of  Consent 
Order  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
Dimensions  Unlimited  (Dimensions). 
SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  October  29, 1986. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:14  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Conmiission,  701  E 
Street  NW.,  Washington.  DC  20438, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street  NW..  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 


person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0178. 

By  order  of  the  Commission. 

Issued:  October  29. 1966. 
Kenneth  R.  Mason.        | 
Secretary.  ' 

[FR  Doc.  86-25034  Filed  II 
BILUNQ  CODE  7020-03-11 


-4—86;  8:45  am] 


[Investigation  No.  337-TA-243] 

Luggage  Products;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Winn  International  Corporation  (Winn). 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  §  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  October  29. 1986. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0181.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
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obtained  by  contactmg  the 
ComnriswcMi's  TI>D  termina!  on  202-724- 
0002. 

Written  Comments:  Interested 
persona  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondent.  The 
OTiginai  and  14  copies  of  all  andi 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street  NW.,  Warfiington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Fadaral  Register.  Any 
person  desiring  to  submit  a  docoment 
{or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commisnon  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHBt  mFORMATiaM  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  October  29, 1988. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  86-25035  Filed  ll-*-fl6;  8:45  am] 
BILUNQ  CODE  7030-<a-ll 


[Investigation  No.  337-TA-243] 

Luggage  Products;  Receipt  of  initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Consent 
Order  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  (H-der  agreement- 
Montgomery  Ward  &  Co.  (Montgomery 
Ward). 

supplementahy  inrmmatiom  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  October  29, 1988. 

C(^ies  of  the  initial  determination,  the 
consent  order  agreranent,  and  all  other 


nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspectioa  during  official 
business  hours  (&45  ajD.  to  &!&  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individoals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  nrast  be  filed  with  the 
Secretary  to  die  Commission,  701  E 
Street  NW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  die  submission  in  conifidence  or 
return  it. 

Fon  puRTMEit  mromiATioN  comtact: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telejrfione  202-523-0176. 

By  order  of  the  Commission. 

Issued:  October  29. 1986. 
Kenoath  R.  MaaoD, 
Secretary. 

[FR  Doc.  8»-2S036  Filed  11-4-86:  8:45  am] 
suxim  CODS  7n»4».ii 


[InvMUgetton  No.  337-TA-2S8] 

Moldabla/Extnidabie 
PolyettierBtaramide  Copolymers; 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
September  25, 1988,  pursuant  to  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337),  on  behalf  of  Atochem,  Inc.,  266 
Harristown  Road,  Post  Office  Box  607, 
Glen  Rock,  New  Jersey  07452.  Two 
supplements  to  the  complaint  were  filed 
on  October  14, 1988.  The  complaint  as 
supplemented  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 


importation  of  certain  moldable/ 
extnidable  polyetheresteramide 
copolymers  mto  the  United  States,  and 
in  their  sale  by  reason  of  alleged  (1) 
infringement  of  at  least  claims  1-3,  5-7, 
15,  and  17-18  of  U.S.  Letters  Patent 
4.331,786:  and  (2)  infringement  of  at  least 
claims  1-4  and  0-11  of  U.S.  Letters 
Patent  4,3323Za  The  complaint  fardief 
alleges  dut  die  efiect  or  tendency  of  die 
unfair  methods  of  competition  «»m< 
unfair  acts  is  to  destroy  or  substantially 
injure  an  industry,  efficienUy  and 
economically  operated,  in  the  United 
States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  MPORMATIOH  CONTACT: 

T.  Spence  Chnbb,  Esq.,  or  Stephen  S. 
Sulzer,  Esq..  Office  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-523-0997 
and  202r-523-0419. 

ABthocity:  The  authority  for  institution 
of  this  investigation  is  contained  in 
sectirai  337  of  die  Tariff  Act  of  1930  and 
in  S  210.12  of  die  Commission's  Rales  of 
Practice  and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation:  Having 
considered  the  complaint  the  U.S. 
International  Trade  Commission,  on 
October  23, 1986,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  die 
unlawful  importation  of  certain 
moldable/extrudable 
polyetheresteramide  copolymers  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  (1)  infringement  of 
claims,  1-3,  5-7, 15,  and  17-18  of  U.S. 
Letters  Patent  4,331,786:  and  (2) 
infringement  of  claims  1-4  and  6-11  of 
U.S.  Letters  Patent  4,332.920,  die  effect 
or  tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiendy  and  economically  operated, 
in  the  United  States: 

(2)  For  the  pmrpose  of  the  investigation 
80  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Atochem. 
Inc..  266  Harristown  Road.  Post  Office 
Box  607,  Glen  Rock.  New  Jersey  07452. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Huls  AG,  Lipper  Weg  20,  4370,  Marl  1, 
Federal  Republic  of  Germany 
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Huels  Corporation,  750  Third  Avenue, 

New  York,  New  York  10017 
Nuodex,  Inc.,  Turner  Place,  Post  O^ce 

Box  365,  Piscataway,  New  Jersey 

08854. 

(c)  T.  Spence  Chubb,  Esq.,  and 
Stephen  S.  Sulzer.  Esq..  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Conunission,  701  E  Street  N.W., 
Room  126  and  Room  124,  respectively, 
Washington,  DC  20438,  shall  be  the 
Conunission  investigative  attorneys, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  5§  201.16(d)  and  210.21(a)  of 
the  rules  (19  CFR  201.16(d)  and 
210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  D.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington,  DC  20436,  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0001. 

By  order  of  the  commission 

Issued:  October  27, 1986. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  86-25037  Filed  ll^-«6;  8:45  am) 
MLUNO  COOE  7030-02-M 


[Investigation  Na  337-TA-229] 

Nut  Jewelry  and  Parts;  Issuance  of 
General  Exclusion  Order,  Four  Cease 
and  Desist  Orders,  and  Two  Consent 
Orders 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Determination  of  violation  of 

section  337  of  the  Tariff  Act  of  1930  and 

issuance  of  a  general  exclusion  order, 

four  cease  and  desist  orders,  and  two 

consent  orders. 

SUMMARY:  The  Conmiission  has 
determined  that  a  general  exclusion 
order  and  cease  and  desist  orders 
directed  to  respondents  R.  Baird  &  Co., 
Liven  &  Co.,  Pong  Lai  Coral 
Development  Co.,  Ltd.,  and  Ali  Baba 
Import  &  Export  pursuant  to  sections  337 
(d)  and  (f)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337(d)  and  (f))  are  the 
appropriate  remedies  for  violations  of 
section  337  found  to  exist;  that  the 
public  interest  considerations 
enumerated  in  section  337  (d)  and  (f)  do 
not  preclude  such  relief;  and  that  the 
amount  of  the  bond  during  the 
Presidential  review  period  under  section 
337(g)  shall  be  157  percent  of  the  entered 
value  of  the  imported  articles.  The 
Commission  has  also  determined  to 
issue  consent  orders  terminating  the 
investigation  as  to  respondents  Blair, 
Ltd.  and  RDCO,  Inc.  Termination  of  the 
investigation  as  to  respondents  Blair, 
Ltd.  and  RDCO,  Inc.  based  on  consent 
orders  furthers  the  public  interest  by 
conserving  Commission  resources  and 
those  of  the  parties  involved. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randi  S.  Field.  E«q.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission  ,  telephone  202-523- 
0261. 

SUPPLEMENTARY  INFORMATION:  On  July 
30, 1986,  the  presiding  administrative 
law  judge  (ALJ)  issued  an  initial 
determination  (ID)  finding  that  there  is  a 
violation  of  section  337  in  the 
unauthorized  importation  and  domestic 
sale  of  certain  nut  jewelry  and  parts 
thereof  by  reason  of  inadequate 
designation  of  country  of  origin  when 
the  jewelry  is  soki  with  certain  labels, 
with  the  effect  or  tendency  to  destroy  or 
substantially  injure  an  efficiently  and 
economically  operated  industry  in  the 
United  States.  On  September  22, 1986, 
the  Commission  determined  to  review 
the  ALJ's  ID  on  the  definition  of  the 
domestic  industry  and  his  determination 
in  the  ID  denying  the  joint  motions  of 
Blair  and  RDCO  to  terminate  the 
investigation  as  to  them  on  the  basis  of 
consent  orders.  51  FR  33935  (September 
24, 1986).  The  Commission  requested 


briefs  on  the  issues  vnder  review  and  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  Submilsions  were 
received  from  complainant  Kukui  Nuts 
of  Hawaii,  Inc,  respondents  Blair,  Ltd., 
and  RDCO,  Inc.,  the  Commission 
investigative  attorney,  and  the  U.S. 
Customs  Service.  No  submissions  from 
the  public  have  been  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  S§  210.54- 
210.56  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.54- 
.56). 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
October  30, 1985  (50  FR  45173). 

Copies  of  the  nonconfidential  version 
of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  October  31, 1986. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-25038  Filed  n-ir-W;  8:45  am] 

BILUNG  COOC  7020-02-M 


edi 


[Investigations  Nos.  7)1-TA-356  ttirough 
363  [Preliminary]] 

Portland  Hydraulic  Cement  and 
Cement  Clinker  from  Colombia, 
France,  Greece,  Japan,  Mexico,  the 
Republic  of  Korea,  Spain,  and 
Venezuela;  Import  Investigations 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  preliminary 
antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-356  through  363  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  estabUshment  of 
an  industry  in  the  United  States  is 


Federal  Ragiater  /  Vol  51.  No.  214  /  Wednesday.  November  5.  1966  /  Notices 40271 


materially  retarded,  by  reason  of 
imports  from  Colombia  (inv.  No  731- 
TA-356  (Preliminary)],  France  (inv.  No. 
731-TA-357  (Preliminary)),  Greece  (inv. 
No.  731-TA-358  (Preliminary)).  Japan 
(inv.  No.  731-TA-359  (Preliminary)). 
Mexico  (inv.  No.  731-TA-360 
(Preliminary)),  the  Republic  of  Korea 
(inv.  No.  731-TA-361  (Preliminary)), 
Spain  (inv.  No.  731-TA-362 
(Preliminary)),  and  Venezuela  (inv.  No. 
731-TA-383  (Preliminary))  of  Portland 
hydraulic  cement  and  cement  clinker,  » 
provided  for  in  item  511.14  of  the  Tariff 
Schedules  of  the  United  States  (TSUS), 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value.  As 
provided  in  section  733(a),  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  these  cases  by  December  15, 1986. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  applications,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207).  and  part  201,  subparts 
A  throu^  E  (19  CFR  part  201). 

EFFECTIVE  DATE:  October  30, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Tedford  Briggs  (202-523-4612),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  reponse  to  a  petition  filed 
on  October  30. 1986,  by  counsel  on 
behalf  of  members  of  the  American 
Cement  Trade  Alliance. 

Participation  in  the  investigations. 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 


'  These  investigations  do  not  include  white, 
nonstaining  Portland  hydralic  cement,  providing  for 
in  TSUS  item  511.11.  or  oil  well  cement,  provided  for 
In  TSUS  item  511.14. 


Service  list 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  provide  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  SS  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201./l6{c)  and 
207.3).  each  document  filed  by  a  party  to 
the  investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list)  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  November  21, 1986,  at 
the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  DC.  Parties  %vishing  to 
participate  in  the  conference  should 
contact  Tedford  Briggs  (202-523-4612) 
not  later  than  November  17, 1986,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of  antidumping 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition  of 
such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference. 

Written  submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  November  25, 
1986,  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  of  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 


Authority 

These  investigations  are  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  tide  Vn.  This  notice  is 
pubUshed  pursuant  to  {  207.12  of  the 
Commission's  rules  (19  CFR  207.12). 

By  order  of  the  Commistion. 

Issued:  Octol>er  31. 1906. 
Kennetti  R.  Mason, 
Secretary. 

(FR  Doc.  86-25039  Filed  11-4-88;  8.45  am] 
BtLUNQCOOE: 


[investigation  No.  731-TA-35S 


Certain  Silica  FManMnl  Fabric  From 
Japan;  Import  InvesUgattona 

AOENCV:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 


summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
355  (Preliminary]  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1673(a)) 
to  determine  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded  by 
reason  of  imports  from  Japan  of  woven 
fabrics,  of  glass  (silica  filaments), 
whether  or  not  colored,  containing  not 
over  17  percent  of  wool  by  weight 
provided  for  in  items  33&25  and  338.27 
of  the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value. 
As  provided  in  section  733(a).  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  11, 1986. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 
EFFECTIVE  DATE:  October  27. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  Vastagh  (202-523-0283),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002.  Information  may  also  be 
obtained  via  electronic  mail  by 


I 


I 


40272  Fmdmtai  Ragtotar  /  Vol  51,  No.  214  /  Wednesday.  Niovember  5.  IflBS  /  Notices 


accessing  the  Office  of  Investigatuas' 
remote  bulletin  board  system  for 
personal  computers  at  202-523-0103. 
W^njEMeNTARY  BmMMA-noN: 
Baokymmd. 

This  investigatioa  is  being  instituted 
in  response  to  a  petition  filed  on 
October  27, 1986,  by  counsel  on  behalf 
of  Ametek,  Inc.  (Haveg  Division),  of 
Wilmington,  DE,  and  HTTCO  of  Newport 
Beach,  CA. 

Participation  in  the  investigatiaii. 

Persons  washing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11J,  not  later  than  seven  [7) 
riays  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursaant  to  |  201.11(dl  of  tfie 
Commiseion's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  die  period  for 
filing  entries  of  appearance.  In 
accordance  widi  $S  201.16(c)  and  207.3 
of  the  rules  (19  CFR  a01.16(c)  and  207.3), 
each  document  filed  by  a  party  to  Ihe 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  document  for 
filing  without  a  certificate  of  service. 

Confemnce. 

The  Director  of  Opa-ati(»s  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a  jn.  on  November  19, 1986,  at  the 
U.S.  International  Tt'ade  Commission 
Building.  701 E  Street  NW.,  Washington, 
DC  Parties  wishing  to  participate  in  the 
conference  should  contact  Stephen 
Vastagh  (202-523-0283)  not  later  dian 
November  13, 1986.  to  arrange  for  dieir 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in  this 
investigation  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  sabmissions. 

Any  person  may  submit  to  the 
Commission  on  or  before  November  21, 
1986,  a  written  statement  of  information 
pertinent  to  the  subject  of  the 


investigation,  as  provided  in  i  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  i  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Autliority.  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  sectioa  207.12  of  tbe 
Conunission's  rule  (19  CFR  }  2Q7.iq. 

By  order  of  the  Commission. 

Issued:  October  SI,  1986. 
Kenoetfa  R.  Mason, 
Secretary. 
[FR  Doc.  86-25040  Filed  11-4-88;  8:45  am] 

BOUNGCOOC  7Q20-0t-ll 

IlnvMbgation  No.  701-TA-274  (Final)] 

Softwood  LumlMr  From  Canada; 
Import  Investigations 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  a  final 
countervailing  duty  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

SUniAllY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  doty  investigation  No. 
701-TA-274  (Final)  under  section  705(b) 
of  die  Tariff  Act  of  1930  (19  U.S.C. 
1871d(b))  to  determine  wbether  an 
industiy  in  the  Uhited  Sutes  is 
materially  injured,  or  is  Hweatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ^ra  Canada  of  softwood 
lumber,  rough,  dressed,  or  worked 
(including  softwood  fiooring  classified 
as  lumber),  provided  for  in  items  202.03 
tiirough  202.30,  iaclusive;  softwood 
siding,  not  drilled  or  treated,  provided 
for  in  items  202.47  through  202.50, 
inclusive;  other  softwood  lumber  and 
siding,  provided  for  in  items  202.52  and 
202.54  and  softwood  flooring  provided 
for  in  item  202.60  of  the  Tariff  Schedules 


of  the  United  States,  whidi  have  been 
found  by  the  Department  of  Commerce, 
in  a  preliminary  determination,  to  be 
subsidized  by  die  Government  of 
Canada.  Commerce  will  make  its  final 
subsidy  determination  m  this 
investigation  on  or  before  December  30, 
1986  and  the  Commission  wiU  make  its 
final  injury  determination  by  February 
17, 1987  (see  section  705(a)  and  705(b]  of 
the  Act  (19  U.S.C.  1871d(a)  and 
1671d(b))). 

For  further  information  concerning  the 
conduct  of  diis  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commision's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207). 
and  part  201,  subparts  A  throu^  E  (19 
CFR  part  201). 

EFFECTIVE  DATE:  October  22, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Jim  McClure  (202-523-1793),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E.  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPUEMENTARV  INFORMATNNt: 

Background. 

This  investigation  is  being  Instituted 
as  a  result  of  an  affinnative  preliminary 
determination  by  tho  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  act  (19  U.S.C  1871) 
are  being  provided  to  mamufacturers. 
producers,  or  exporters  in  Ctmada  of 
softwood  lumber.  The  investigation  was 
requested  in  a  petition  filed  on  May  19. 
1986  by  the  Coalition  for  Fair  Lumber 
Imports,  a  group  of  U.S.  softwood 
lumber  manufacturers  and  associations 
representing  U.S.  softwood  lumber 
manufacturers  and  foresters.  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
countervailing  duty  investigation  and. 
on  the  basis  of  information  developed 
during  the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  sufaiect  merchandise 
(51  FR  25752.  July  16. 1986). 

Participation  in  the  iavestigation. 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
6  201.11  of  the  Comntssion's  rules  (19 
CFR  201.11).  not  later  tiian  twenty-one 
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(21)  days  after  the  publication  of  htis 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desuing  to  file  the  entry. 

Service  list 

Pursuant  to  §  201.11(d)  of  the 
Conmiission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  S9  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  December 
23, 1986,  pursuant  to  S  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  January  15, 
1987,  at  the  U.S.  International  Trade 
Commission  Building,  701 E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  January  2, 1987.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  January  6, 1987,  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building,  llie  deadline  for 
filing  prehearing  briefs  is  January  8, 
1987. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and 
analylsis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearings  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
confidential  materials  must  be 
submitted  at  least  three  (3)  working 


days  prior  to  the  hearing  (see  201.6{b)(2] 
of  the  Commission's  rules  (19  CFR 
201.6(b)(2))). 

Written  submissions. 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  pubUc  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  {  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
January  22, 1987.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  January  22, 
1987. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  208).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Autiiocity:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  Vn.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  October  30, 1986. 
Kanneth  R.  Mason, 
Secretary. 

[FR  Doc  8&-25041  Filed  11-4-86:  8:45  am] 
MLUNQ  CODE  7l»0-0^^i 


llnveetigatlon  Na  337-TA-230] 

Certain  Unitary  Electromagnetic 
Flowmeters  With  Sealed  Colls;  Import 
Investigations 

AOEHCv:  U.S.  International  Trade 
Commission. 

ACTION:  Determination  of  no  violation  of 
section  337  of  the  Tariff  Act  of  1930, 19 
U.S.C.  1337,  in  the  above-captioned 
investigation. 


•UMMAmr:  The  Commission  has 
determined  to  reverse  those  parts  of  the 
initial  determination  (ID)  of  the 
administrative  law  Judge  (ALJ)  finding 
an  effect  of  substantial  injury  and  a 
tendency  to  substantially  injure  the 
domestic  industry  in  the  above- 
captioned  investigation.  The 
investigation  is  therefore  terminated  on 
the  basis  that  there  is  no  violation  of 
section  337. 

FOfI  njRTHER  MFORMATION  CONTACT. 

Jean  A.  Heck,  Esq.,  Office  of  the  General 
Counsel  U.S.  International  Trade 
Commission,  telephone  202-€23-1693. 

SUPPLEMENTARY  INTORMATION:  On 
September  24, 1985,  Fischer  ft  Porter  Co. 
filed  a  complaint  tmder  section  337.  On 
October  21. 1985,  the  Commission 
instituted  an  investigation  to  determine 
whether  there  is  a  violation  of  section 
337  in  the  unlawful  important  or  sale  of 
certain  electromagnetic  flowmeters  with 
sealed  coils  into  ^e  United  States  by 
reason  of  alleged  inMngement  of  claims 
1,  2, 3, 4.  and  5  of  U.S.  Letters  Patent 
4,420,982.  the  effect  or  tendency  of 
which  is  to  destroy  or  substantially 
injiue  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States.  The  Commission  named  Krohne 
Messtechnik  GmbH  ft  Co.  of  the  Federal 
Republic  of  Germany  and  Krohne- 
America.  Inc  of  Peabody, 
Massachusetts,  as  respondents. 

On  July  Sa  1986,  the  ALJ  issued  an  ID 
finding  a  violation  of  section  337.  On 
September  15, 1986,  the  Commission 
determined  to  review  the  effect  of 
substantial  injury  and  tendency  to 
substantially  injure  portions  of  the  ID 
(51  FR  33933).  All  parties  submitted 
briefs  of  all  issues  under  review  and  on 
remedy  the  public  interest  and  bonding. 
No  other  submissions  were  received. 

The  authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  S  210.56  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (48  FR  46123)  (19  CFR  210.56). 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p-m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701 E  Street  NW., 
Washington.  DC  20436,  telephone  202- 
523-0161.  Hearing-impaired  individuals 
are  advised  that  information  on  tliis 
matter  can  be  obtained  by  contacting 
the  Conunission  TDD  terminal  on  202- 
724-0002. 
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By  order  of  the  Conmiasion. 
Keanatk  R.  Maaoa, 
Secretary. 

Issued:  October  30, 1986. 
|FR  Doc.  8S-2S042  PJted  ll-04-«e;  8:45  am] 

BIUJIMCOOC 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturaiizatton 
Service 

Reimbursable  Servtoee;  Excess  Cost 
of  Preclearance  Operations 

Notice  is  hereby  given  that  pursuant 
to  Immigration  and  Natiiralization 
Service  Regulations  (8  CFR  235.5(c)).  the 
biweekly  reimbursable  excess  costs  for 
each  preclearance  installation  are 
determined  as  set  forth  below  and  will 
be  effective  with  die  pay  period 
beginning  October  28, 1988. 


In<lrtli>uii 

DwiaaKtv 
aiceas  cost 

Mootr»«l.  Cwada _ 

$11  2?1  32 

Tomotn  Caran       

16156  03 

Kmdtey  Fia«].  Bermuda _. 

Freeport.  Bwwna  toanda 

— 

2.396.82 
6.532.27 

Caiqary,  Canaaa _.      _ 

463041 

Eomomon.  Canada „ 

2192  73 

VanoouMr.  Canaaa 

6  068  91 

Viciona,  Canaaa 

5.597  99 
1,791.64 

These  amounts  will  be  in  effect  and 
billed  biweekly  through  November  29, 
1986. 

Dated:  October  30, 1986. 
Malcolm  E.  Aniold, 

Comptroller. 

[FR  Doc.  8&-24963  Filed  11-4-66;  8:45  am) 

BILUNQ  COOC  4410-10-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Change  of  Proposal  Submission  Date 
for  Resasrch  on  Effects  of 
Deinstitutionalization  of  Status 
Offenders 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
action:  Notice  of  change  of  proposal 
submission  date. 

SUMMAffY:  Notice  of  change  of  proposal 
submission  date  for  grant  applications 
under  OJJDFs  Researdi  on  Effects  of  the 
Deinstitutionalizadon  of  Status 
Offenders  program. 
SUPfUSieHTARY  MFOMNATION:  This 

notice  announces  a  change  in  Section 
Vin  of  Federal  R^jater  V<rf.  51,  No.  174. 
Tuesday.  September  9, 1986,  Pages 


32184-32187  (Part  III).  Section  VIII, 
paragraph  4  of  the  program 
announcement  specified  the  following 
application  sutnnission  date: 
"applications  must  be  received  by  mail 
or  hand  delivered  to  the  NIJJDP/OJJDP 
by  5:30  p.m.  EST  on  November  15, 1986." 
Since  November  15, 1986  falls  on  a 
Saturday  a  new  submission  date  has 
been  established.  The  new  submission 
date  will  be  Tuesday,  November  18, 
1986.  Applications  must  be  received  by 
mail  or  hand  delivered  to  the  NIJJDP/ 
OJTDP  by  5:30  p(.m.  EST  on  November  18. 
1986. 

DATES:  Effective  November  5, 1986. 

FOR  FUITTHER  INFORMATION  CONTACT 

Richard  Sutton.  Research  and  Program 

Development  EM  vision.  NIJJDP/OJJDP, 

633  Indiana  Ave.  NW..  Room  778. 

Washington.  DC  20531.  Telephone:  (202) 

724-5929. 

Venie  L.  Speirs.  ' 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

[FR  Doc.  66-24975  Filed  11-4-86;  8:45  am] 

BtLUNG  CODE  4410-W-M 


NUCLEAR  REQUUVTORY 
COAMMISSION 

Applications  and  Amendmertts  to 
Opisrsting  Licenses  Involving  No 
Significant  Hazards  Considerations;  Bi- 
weekly Notice 

I.  Background 

Pursuant  to  Public  Law  (Pub.  L.)  97- 
415.  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  this 
regular  bi-weekly  notice.  Pub.  L  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  [Ae  Ad),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act.  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commisaion  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  pubhcation  of 
the  last  bi-weekly  notice  which  was 
published  on  October  22. 1988  (51  FR 
37502)  through  October  27, 1986. 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMBWMENT  TO 
FACIUTY  OPERATING  UCENSE  AND 
PROPOSH)  NO  SiCNinCANT 
HAZAIU)S  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  acddent  previonsly  evaluated;  or  (3) 
involve  a  si^rificanl  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubhcation  of  this  notice  will  be 
considered  in  makiag  any  final 
determination.  The  r-^mmifff'ffn  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records,  Office  of 
Adnrinistration.  U.  S.  Nudear 
Regulatory  Commianon,  Washington, 
EC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Regisler  notice. 

By  December  5. 1986.  die  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  opera  tii^  hcesse  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  interveae.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commissitm's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nje  on  the  reqitest 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  licensing 
Board  will  issue  a  notice  of  bearii^  or 
an  appropriate  order. 
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A«  required  by  10  CFP  2.714,  a  petition 
for  leave  to  intervene  shall  set  fordi  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaUy  explain  dhe  reaaoai 
why  intervention  should  be  pennitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identiiy  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceec&ng  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  Mrithout  requesting  leave  of  die 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  anaended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  preh^iring  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  tlie  petition  to 
intervene  which  most  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  fat 
each  contention  set  forth  «nth 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  «vithia  the  scope  of 
the  amendment  under  conaideretion.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  pennitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  eBeclive, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  that  the 


amendment  involves  a  significant 
hazards  consideratioD.  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  Ae  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way. would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility.  The  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideratioo.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  tfie  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  prompdy  so 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missoori  (80(^  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director/. 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel, 
Bethesda,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(8)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  «vhich  is  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  1717  H  Street  N.W., 
Washington,  D.C  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company  et  al. 
Docket  Nos.  STN  S0-S28  and  50-52S, 
Palo  Verde  Nuclear  Generating  Station 
(PVNGS),  Units  1  and  2.  Maricopa 
County,  Arixona 

Date  of  amendment  requests:  October 
16, 1986  (three  applications) 

Description  of  amendment  requests: 
The  proposed  amendments  would  allow 
additional  sale  and  leaseback 
transactions  by  Arizona  Public  Service 
Company  (APS),  Public  Service 
Company  of  New  Mexico  [PNM]  and  El 
Paso  Electric  Company  (El  Paso]  relating 
to  their  ownership  interests  in  Palo 
Verde.  Specifically,  the  three 
applications  request  authorization  by 
three  of  the  co-owners  to  transfer  all  or 
a  portion  of  their  remaining  fee  interests 
to  equity  investors  and  the  simultaneous 
transfer  by  the  equity  investors  back  to 
these  co-owners  of  a  long  term 
(approximately  27V^29Vb  years) 
possessory  leasehold  interest  of  these 
shares  under  the  terms  described  in  the 
applications  and  other  identified 
documents.  (For  PNM.  the  sale  and 
leaseback  transactioas  relate  to  Palo 
Verde  1  and  2;  for  APS  and  El  Paso,  the 
sale  and  leaseback  transactions  relate 
to  Palo  Verde  2.). 

It  is  comtemplated  that  the  equity 
investors  may  be  third  parties  not 
affiliated  with  the  co-owners.  These 
equity  investors  might  include  electric 
utilities,  or  affiliates  or  subsidiaries 
thereof,  in  which  case  antitrust 
considerations  may  be  present.  Under 
the  proposed  transactions,  it  is 
represented  that  the  present  co-owners 
will  remain  in  possession  of  their 
present  partial  interests  in  the  Palo 
Verde  faciUties  under  leaseholds  rather 
than  by  virtue  of  ownership.  APS  would 
continue  to  be  the  sole  licensed  operator 
of  the  facilities. 

The  proposed  amendments  are  similar 
to  a  request  filed  on  October  18, 1985,  by 
Arizona  PubUc  Service  Company  (APS) 
regarding  the  sale  and  leaseback 
transactions  by  Public  Service  Company 
of  New  Mexico  [WJM)  of  a  portion  of 
PNM's  ownership  interests  in  PVNGS 
Unit  1.  See  50  FR  45955.  By  Order  of 
December  12, 1985,  the  Commission 
approved  the  proposed  sale  and 
leaseback  transactions  and  authorized 
the  amendment  of  the  PVNGS  Unit  1 
license  subject  to  certain  conditions.  On 
December  26. 1985,  the  PVNGS  Unit  1 
license  was  amended  and  conditioned 
pursuant  to  the  Commission's  Order. 
See  51  FR  1883. 
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The  Commission  also  received 
requests  for  additional  similar 
transactions  related  to  sale  and 
leaseback  of  Palo  Verde  Units  1  and  2 
ownership  shares  by  PNM  (see  51 FR 
82S9,  51  FR  8587,  and  51  FR  9125]  and 
requests  for  similar  transactions  related 
to  sale  and  leaseback  of  Palo  Verde  Unit 
2  ownership  shares  by  El  Paso  Electric 
Company  (see  51  FR  20366]  and  by 
Arizona  Public  Service  Company  (see  51 
FR  20367).  On  June  2.  August  12  and  15, 
1986,  the  PVNGS  Units  1  and  2  licenses 
were  amended  to  allow  the  requested 
sale  and  leaseback  transactions.  These 
amendments  permitted  the  transactions 
to  be  completed  by  PNM  for  Unit  1  by 
August  31, 1988  and  by  PNM,  APS  and 
El  Paso  for  Unit  2  by  September  30, 1986. 

The  current  applications  state  that, 
although  the  co-owners  have  sold  and 
leased  back  portions  of  the  ownership 
interests  authorized  by  the  license 
amendments,  additional  amendments 
are  requested  to  allow  the  sale  and 
leaseback  transactions  of  the  remainder 
of  their  ownership  interests.  They 
anticipate  these  transactions  will  be 
completed  by  June  3a  1987. 

In  addition,  co-owner  Pubbc  Service 
Company  of  New  Mexico  has  requested 
that  Paragraph  2.B(6]  of  the  Unit  1 
license  be  revised  to  change  the 
language  concerning  insurance  to  make 
it  consistent  with  the  language  of  the 
Unit  2  license.  Specifically,  in  heu  of  the 
statement  that  the  licensees  notify  the 
Commission  of  "any  change  in  the 
existing  insurance",  it  should  be 
changed  to  "any  change  in  ...  the 
existing  property  insurance  coverage  for 
the  Palo  Verde  Nuclear  Facility,  Unit  1 
as  specified  in  Ucensees  counsel's  letter 
of  November  28, 1985". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  fiim 
any  accident  previously  evaluated;  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  the  amendment  requests 
follows: 


Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

No  change  is  ievolved  in  any  aspect  of 
plant  design,  criteria  or  operation  of  any 
of  the  plant  unitai  The  proposed 
amenchnents  do  not,  therefore, 
significantly  increase  the  probability  or 
consequences  of  an  accident. 

Standard  2— Create  the  Possibility  of  a 
Nevf  or  Different  Kind  of  Accident  From 
Any  Accident  Previously  Evaluated 

The  proposed  amendments  do  not 
affect  any  aspect  of  plant  design,  criteria 
or  operation  and  do  not  affect  any 
condition  or  parameter  of  any  unit.  For 
this  reason,  die  NRC  staff  has 
determined  that  the  proposed 
amendments  do  oot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standards — Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  requested  amendments  do  not 
change  any  aspect  of  plant  design, 
criteria  or  operation  of  any  of  the  plant 
units.  For  this  reason,  the  NRC  staff  has 
determined  that  the  proposed  changes 
do  not  involve  a  significant  reduction  in 
any  margins  of  safety. 

The  proposed  amendments  would 
authorize  additional  time  to  complete 
sale  and  leaseback  transactions  of  a 
kind  previously  authorized  by  the 
Commission  and  clarify  a  condition 
concerning  Unit  1  property  insurance  to 
reflect  that  which  has  been  approved  for 
Unit  2.  Furthermore,  the  proposed 
amendments  would  maintain  the  co- 
owners  in  possession  of  their  present 
interests  in  PVNGS  as  lessees  and  they 
would  continue  to  be  obligated  to  pay 
their  sheire  of  all  costs  of  construction, 
maintenance,  operation,  capital 
improvements  and  decommissioning. 
The  equity  investors  do  not  have  any 
rights  of  possession  in,  absent  further 
license  amendment,  or  control  over 
PVNGS.  Arizona  Pubhc  Service 
Company  would  continue  to  be  the  sole 
licensee  authorized  to  use  and  operate 
the  facility. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Phoenix  Pubhc  Library, 
Business,  Science  and  Technology 
Department.  12  East  McDowell  Road, 
Phoenix,  Arizona  85004. 


Attorney  for  licenaeea:  Mr.  Arthur  C. 
Gehr,  Snell  &  Wilmer,  3100  Valley 
Center,  Phoenix,  Arixona  85007. 

NRC  Project  Director  George  W. 
Knighton. 

Ccmunonwealth  Edison  Company, 
Docket  No.  50-873,  U  Salle  County 
Station.  Unit  1,  La  Salla  County,  Illinois 

Date  of  amendment  request:  October 
14, 1986. 

Description  of  amendment  request 
The  proposed  amendment  to  Operating 
License  No.  NPF-11  would  revise  the  La 
Salle  Unit  1  Technical  Specifications  for 
a  one-time  technical  specification  relief 
during  the  La  Salle  Unit  2  first  refiieling 
outage  to  extend  the  present  ten-day 
period  to  thirty  days  during  wliich  only 
three  diesel  generators  would  be 
required  to  satisfy  the  standby  AC  on- 
site  power  requiremeiits  for  Unit  1.  This 
one  time  change  will  allow  the 
installation  of  the  diesel  generator  lube 
oil  modification  required  by  license 
condition  to  be  instated  on  Unit  2  prior 
to  startup  after  the  fint  refuehng  for  the 
common  diesel  generator  "2A".  Because 
2A  Diesel  Generator  is  shared  between 
the  two  units  and  existing  Technical 
Specification  3.8.1.1  requires  this  diesel 
generator  be  operable  whenever  either 
unit  is  in  operation,  the  Ucensee  is 
unable  to  perform  the  modification 
without  bringing  both  units  to  shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(0]].  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  faciUty 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  ia  die  probability  or 
consequenses  of  an  accident  previously 
evaluated;  (2]  create  tiie  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  teduction  in  a 
margin  of  safety. 

The  licensee  indicates  in  its 
application  that  the  proposed  Technical 
Specifications  are  justifiable  because: 

1.  The  probability  that  a  station 
blackout  will  occur  during  the  30  days  is 
extremely  unlikely. 

2.  The  operating  unit  can  be  safely 
shutdown  following  « loss  of  offsite 
power  transient  even  if  one  of  the 
remaining  diesels  fails. 

In  addition  to  the  above,  the  licensee 
contends  that  the  La  Salle  diesels  have  a 
higher  than  average  reliability.  The 
average  emergency  diesel  generator  has 
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a  reliability  of  0.88  and  tboM  at  La  Salle 
have  a  reliability  that  exceed  (Ue. 

The  licensee  has  detenniaed,  and  the 
NRC  staff  a^ees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increese  in  the 
probability  or  consequences  of  an 
accident  previously  evahuted  because 
in  the  event  of  a  loss  of  oEfsite  power 
with  the  "2A"  diesel  inoperable  for  diis 
period  sufficient  onsite  power  with  a 
single  active  failure  wdl  still  be 
available  to  shut  down  the  operating 
unit  safely. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
emei^gency  power  is  stiU  available  to 
those  systems  required  to  mitigate 
accidents  evaluated  in  the  FSAR,  and. 
because  the  sole  function  of  this  diesel 
is  to  provide  a  portion  of  such  power,  its 
unavailability  will  not  create  any  other 
new  or  different  kind  of  accident 

3.  Involve  a  significant  reduction  in 
the  ma^in  of  safety  because  the 
probability  of  a  loss  of  ol^site  power  in 
addition  to  a  remaining  diesel  generator 
failure  during  the  period  of  these  diesel 
generator  modiHcations  is  sufficiently 
small  to  reasonably  assure  the  health 
and  safety  of  the  public. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Iliinois  Valley 
Community  College.  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  for  licensee:  Isham.  Lincoln 
and  Burke,  Suite  640, 1120  Connecticut 
Avenue,  NW.,  Washington,  DC  20036. 

NRC  Project  Director  Elinor  G. 
Adensam. 

Commonwealth  Eifison  Company, 
Docket  No.  50-374.  La  SaDe  County 
Station.  Unit  2,  La  Salle  County.  Illinois 

Date  of  amendment  request  October 
16, 1986. 

Description  of  amendment  request- 
The  proposed  amendment  to  Operating 
Ucense  No.  NPF-18  would  revise  the  U 
Salle  Unit  2  Technical  SpeoBcations  to 
permit  replacing  an  existing  peripheral 
locking  piston  control  rod  drive  module 
with  a  Fine  Motion  Conti-olJRod  Drive 
(FMCRD)  module  during  one  fuel  cycle. 
The  purpose  of  the  test  is  to 
demonstrate  the  capability  of  an 
FMCRD  module  in  a  reactor 
environment  TTie  proposed  amendment 
incorporates  three  additional  Special 
Test  Exception's  (%.io.8,  ^.lao  and 
y4.lO.lO)  which  are  necessary  to  allow 
testing  of  the  FMCRD  at  die  control  rod 
location  02-43.  This  peripheral  location. 


having  a  low  reactivity  worth,  was 
spedfically  chosen  in  order  to  avoid  any 
reactivity  safety  concerns. 

Special  Test  Exception  %.10.8  allows 
bypass  of  the  FMCRD  m  the  Rod 
Sequence  Control  System  and 
programming  out  of  the  Rod  Worth 
Minimizer,  ^4.10.9  provides  for 
determination  of  the  Siatdo«vn  Mai^ 
with  an  increased  allowance  for  the 
widjdrawn  worth  of  die  FMCRD.  and 
^4.10.10  provides  for  disarming  the 
FMCRD  motor  electrically  in  case  of  not 
meeting  the  shutdown  margin 
requirement 

bi  addition,  the  Operational 
Conditions  applicable  to  the  Technical 
Specification  3.1.1,  3.1.3.1  throu;^  3.1.3.7, 
3.1.4.1  and  3.1.4.2  are  mariced  with 
footnotes  to  reflect  incorporations  of 
these  exceptions.  The  Technical 
Specification  3.9.1  is  modified  to  assure 
that  the  core  alterations  for  control  rods 
other  than  the  FMCRD  can  proceed  only 
after  the  FMORD  is  fully  inserted  and  its 
motor  electrically  disarmed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  v^ether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(cJ).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  tvith  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequenses  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evahiated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  Uiat  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because: 
(a)  Interconnections  between  the  new 
FMCRD  and  existing  plant  systems  and 
equipment  have  been  minimized  and 
configured  to  include  sufficient 
protection  to  assure  that  any  potential 
electiical  fault  within  die  FMCRD  and 
its  supporting  equipment  will  not 
propagate  back  into  the  rest  of  the  plant 
equipment  to  which  it  is  directly  or 
indirectly  connected;  (b)  replacement  of 
the  locking  piston  control  rod  drive 
(LPCRD)  module  at  a  peripheral  core 
location  with  an  FMCRD  does  not  affect 
the  fail-safe  feature  of  the  reactor 
protection  system;  (c)  even  when 
postulating  independent  or  concomitant 
misoperation  of  the  FMCRD,  results  of 
the  analyzed  transient  or  accident 
events  (and  control  rod  related 


parameters  such  as  shutdown  mai;^ 
and  scram  reactivity  worth)  would 
bound  the  reactivity  effects  from  the 
postulated  ausoperation;  and  (d)  the 
insoled  FMCKD  (by  administivtive 
control)  will  not  be  moved  until  reactor 
power  is  greater  than  25  percent  and  a 
rod  pattern  has  been  estabtished  in 
order  to  free  die  FMCRD  rod  from  die 
Rod  Sequence  Control  Sequence  (RSCS) 
logic  and  die  Rod  Worth  Minimizer 
(RWM)  program  as  proposed  by  the 
Technical  Specification  Exception  3/ 
4.10.9  (RSCS  and  RWM  restrictions 
apply  only  during  0  to  20  percent  reactor 
power  level  for  establishing  a  rod 
pattern). 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated  because: 
(a)  The  worst  case  (i.e.,  boiuiding) 
accidents  and  the  assumptions  used  in 
the  analysis  of  diese  accidents  remain 
unchanged:  (b)  die  replaced  FMCRD. 
which  utilizes  hydraulic  equipment 
similar  to  the  replaced  LPCRDs  to  scram 
and  a  small  electric  motor  for  shimming 
purposes,  does  not  pose  a  coinxm  of  a 
new  accident  since  the  FMCRD  is 
located  at  a  peripheral  location  which 
has  minimal  impact  on  reactor  operation 
or  accident  analysis;  and  (c)  inadvertent 
wididrawal  of  die  FMOID  during 
refueling  will  be  prevented  by 
disconnecting  the  power  supply  to  the 
electric  motor  and  special 
administrative  controls  will  be  in  place 
for  refueling  bridge  movement  or  control 
rod  withdrawal. 

3.  Involve  a  reduction  in  the  margin  of 
safety  because  the  low  reactivity  worth 
location  of  die  FMCRD  assures  that  (a) 
The  FMCRD  rod  would  not  likely  reach 
prompt  critical  due  to  a  rod  withdrawal 
error  and  the  produced  peak  fuel 
enthalpy  would  be  well  within  those  of 
the  generic  analyses  and  the  licensing 
criterion  of  170  cal/gm;  (b)  in  case  of  an 
FMCRD  rod  drop  accident  postulated 
conservatively  in  the  lower  power 
region,  a  low  peak  fuel  enthalpy  (less 
than  100  cal/gm)  would  result  well 
under  the  licensing  criterion  of  280  cal/ 
gm;  (c)  the  associated  minimum  critical 
power  ratio  (MCPR)  limit  would  not  be 
approached  because  of  a  rod 
withdrawal  error  and  (d)  the 
requirement  of  the  current  Technical 
Specification  for  calculated  shutdown 
margin  (equal  to  or  greater  than  0.38 
percent  delta  k/k)  will  be  met 
throughout  the  cycle  based  on  the  design 
shutdown  margin  of  1.0  percent  delta  k/ 
k  assuming  die  FMCRD  rod  and  the 
strongest  worth  rod  are  fully  withdrawn 
at  the  Umiting  point  in  the  cycle. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
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changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby.  Illinois  61346. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Buike,  Suite  84a  1120  Connecticut 
Avenue.  NW.,  Washington,  DC  20036. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

CcmimoDwealth  Edison  Company, 
Docket  No.  50-265,  Quad  Cities  Nuclear 
Power  SUtioo.  Unit  2,  Rock  Island 
County,  Illinois 

Date  of  amendment  request: 
September  18, 1986. 

Description  of  amendment  request: 
This  request  includes  Technical 
Specification  (TS)  changes  to  reflect 
Cycle  9  reload  fuel  and  transient 
analyses.  In  addition,  the  licensee  has 
requested  the  deletion  of  the  provisions 
for  Single  Loop  Operation  (SLO)  in  the 
body  of  the  facility  TS.  More 
specifically.  Commonwealth  Edison 
proposes  to  amend  Facility  Operating 
License  DRP-30  for  Quad  Cities  Unit  2 
to  support  the  Cycle  9  core  reload.  The 
proposed  changes  include:  (1] 
Incorporation  of  the  Cycle  9  Minimum 
Critical  Power  Ratio  (MCPR)  limit 
determined  by  the  Cycle  9  transient 
analysis,  (2)  Addition  of  Maximum 
Average  Planar  Linear  Heat  Generation 
Rate  (MAPLHGR)  limits  for  the  reload 
fuel  and  extension  of  existing  limits  to 
40.000  MWD/t  for  fiiel  type  BP8DRB282. 
and  (3)  Deletion  of  the  existing  License 
Condition  addressing  SLO  and  the 
incorporation  of  SLO  in  the  body  of  the 
TS. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c]. 

10  CFR  50.91  requires  at  the  time  a 
licensee  requests  an  amendment,  it  must 
provide  to  the  Commission  its  analyses, 
using  standards  in  {  50.92,  about  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

Commonwealth  Edison  has  evaluated  the 
proposed  Technical  Specification  amendment 
and  determined  that  it  does  not  represent  a 
significant  hazards  consideration.  Based  on 
the  criteria  for  defining  a  signiflcant  hazards 
consideration  esUblished  in  10  CFR  S0.92(c]. 
operation  of  Quad  Gties  Unit  2  Cycle  9  in 
accordance  with  tlie  proposed  amendments 
%villnot 


A.  Involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

(1&2)  The  incorporation  of  the  MCPR  and 
MAPLHGR  limits  noted  above  is  explicitly 
provided  to  establish  limits  on  normal  reactor 
operation  which  ensure  that  the  core  is 
operated  within  the  assumptions  and  initial 
conditions  of  previous  accident  analyses. 
Operation  within  these  limits  will  assure  that 
the  consequences  of  the  affected  accident, 
the  Loss  of  Coolast  Accident,  remain  with[in] 
the  results  of  the  previous  analyses.  These 
limits  were  generated  using  analytical 
methods  previously  approved  by  the  NRC. 
The  probability  of  an  accident  is  not  affected 
by  this  change  because  no  physical  systems 
or  equipment  which  could  initiate  an  accident 
are  affected. 

(3]  The  proposed  SLO  provisions  are 
explicitly  based  on  analyses  performed  by 
General  Electric  using  NRC  approved 
methods,  to  deteraune  required  adjustments 
in  operating  restrictions  [MCPR.  MAPLHGR) 
for  SLO.  Operation  within  the  proposed  SLO 
limits  has  been  previously  analyzed  to  assure 
that  the  consequences  of  accidents  are  not 
increased.  The  probability  of  an  accident  is 
not  increased  because  operation  in  single 
loop  has  been  previously  approved  for  Quad 
Cities  and  has  no  causal  relationship  with  the 
equipment  or  system  failures  necessary  to 
initiate  an  accident. 

B.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

(1&2)  The  propoBed  MCPR  and  MAPLHGR 
limits  represent  liaiitatlons  on  core  power 
distribution  which  do  not  directly  affect  the 
operation  or  function  of  any  system  or 
component.  As  a  result,  there  is  no  impact  on 
or  addition  of  any  systems  or  equipment 
whose  failure  could  initiate  an  accident. 

(3)  SIX?  has  been  previously  analyzed  and 
approved  for  Quad  Cities. 

C.  Involve  a  significant  reduction  in  the 
margin  of  safety  because  all  of  the  proposed 
changes  have  been  analyzed  to  demonstrate 
that  the  consequences  of  transients  or 
accidents  are  not  increased  beyond  that 
previously  evaluated  and  accepted  at  Quad 
Cities. 

Based  on  the  above  discussion. 
Commonwealth  Edison  concludes  that  the 
proposed  amendments  do  not  represent  a 
significant  hazards  consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
bcensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
siqnificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Molina  Public  Library,  504 — 
17th  Street.  Moline,  Illinois  61285. 

Attorney  for  licensee:  Mr.  Robert  G. 
Fitzgibbons,  Jr..  Isham,  Lincobi,  ft  Beale, 
Three  First  National  Plaza.  Suite  5200, 
Chicago.  Illinois  60602. 

NRC  Project  Director  John  A. 
Zwolinski. 


Conunoowealtli  EdiM»  Company, 
Docket  Nos.  5fr-2M  and  6fr-265,  Quad 
Cities  Nuclear  Powtr  Station,  Units  1 
and  2,  Rode  Island  County,  Illinois 

Date  of  amendment  request:  October 
22. 1986. 

Description  of  amendment  request: 
The  proposed  amendment  to  the  Quad 
Cities  Units  1  and  2  Technical 
Specifications  (TS)  to  modify  the  Low 
Pressure  Coolant  Injection  (LPCI)  pimip 
flow  test  requirements  from  the  current 
three  pump  test  demonstrating  14,500 
gpm  to  a  two  pump  test  demonstrating 
9,000  gpm.  This  change  is  required  to 
support  facility  modification  to  the  Units 
1  and  2  LPCI  pump  minimum  flow  valve 
control  logics  to  resolve  a  siogle  failure 
concern  identified  in  Inspection  and 
Enforcement  Bulletin  (OS)  86-01. 

The  existing  LPCI  loop  selection  logic 
is  such  that  failure  of  either  the  "A"  loop 
or  "B"  loop  flow  sensor  would  close 
both  the  "A"  and  "B"  'minimum  flow 
valves.  In  response  to  lEB  86-01,  this 
logic  is  being  modified  so  that  the  "A" 
valve  is  controlled  only  by  the  "A"  flow 
sensor  and  the  "B"  valve  by  the  "B" 
sensor.  With  this  configuration,  during 
LPCI  injection  through  the  loop  crosstie 
the  minimum  flow  valve  on  the 
operating  LPCI  loop  would  remain  open, 
thereby  reducing  the  LPCI  loop  flow 
(consisting  of  two  LPCI  pumps)  by  the 
amount  of  recirculating  flow  through  the 
minimimi  flow  valve. 

The  original  design  of  the  LPCI  system 
required  three  pumps  with  a  combined 
flow  capacity  of  14,500  gpm.  In  1974. 10 
CFR  50.46/ Appendix  K  was 
implemented  requiring  re-analysis  of  the 
Design  Basis  Loss  of  Coolant  Accident 
(DBLOCA)  to  demonstrate  compliance 
with  the  revised  peak  clad  temperature 
(PCT)  limit  (2200  *F)  and  single  failure 
criterion.  This  is  the  current  Emergency 
Core  Cooling  System  licensing  basis.  In 
the  current  Appendix  K  LOCA  analysis, 
the  most  limiting  event  is  the 
hypothetical,  double-ended  recirculation 
suction  line  break  with  an  assumed 
failure  of  the  LPCI  injection  valve.  This 
scenario  assumes  no  credit  for  the  LPCI 
pumps;  therefore,  the  proposed  TS 
change  in  the  LPCI  flow  has  no  effect  on 
this  event  and  the  core  cooling 
capability  is  not  reckiced  for  the  most 
limiting  event 

The  second  most  limiting  break  and 
single  failure  combinatioa  which  takes 
credit  for  LPCI  coolfog,  is  the  DBA 
recirculation  suction  line  break  with  a 
diesel  generator  faikire.  This  scenario 
requires  one  low  prtssure  core  spray 
pump  and  two  LPCI  pumps  for  core 
cooling.  Commonwealth  Edison 
requested  General  Blectric  analyze  this 
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event  assuming  the  proposed  9,000  gpm 
flowrate  for  two  LPCI  pumps  rather  than 
the  9.867  gpm  flowrate  assumed  in  the 
initial  Appendix  K  analysis.  The  results 
of  the  analysis  indicate  that,  with  the 
revised  flowrate.  the  PCT  increases  by 
32'F  to  1793*F.  This  temperature  is  well 
below  the  Quad  Cities  limiting  break 
PCT  and  the  2200'F  limit  set  by  10  CFR 
50.46. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.g2(c). 

10  CFR  50.91  requires  at  the  time  a 
licensee  requests  an  amendment,  it  must 
provide  to  the  Commission  its  analyses, 
using  the  standards  in  {  50.92.  about  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  the  following 
analysis. 

Commonwealth  Edison  has  evaluated  the 
proposed  Technical  Specification  amendment 
and  determined  that  it  does  not  represent  a 
significant  hazards  consideration.  Based  on 
the  criteria  for  defining  a  significant  hazards 
consideration  established  in  10  CFR  50.92(c), 
operation  of  Quad  Cities  in  accordance  with 
the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  proposed 
LPCI  flowrate  does  not  affect  the  most 
limiting  design  basis  LOCA  and  for  the  event 
that  is  affected,  the  slightly  increased  peak 
cladding  temperature  is  well  below  the 
limiting  event  peak  cladding  temperature  and 
the  limit  set  by  the  NRC.  The  probability  of  a 
LOCA  is  unaffected  since  the  proposed 
change  affects  an  accident  mitigating  system 
and  has  no  relationship  to  the  failures  or 
events  necessary  to  initiate  an  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
change  in  flow  rate  requirements  does  not 
affect  any  systems  or  equipment  whose 
failure  or  malfunction  during  operation  could 
lead  to  the  initiation  of  a  reactor  transient  or 
accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  since  the  analysis  supporting 
this  Technical  Specification  change  showed 
that  existing  margins  to  safety  are  preserved 
because  the  existing  design  basis  LOCA  is 
unchanged.  The  change  in  peak  clad 
temperature  for  the  affected  non-limiting 
event  is  insignificant  in  comparison  to  the 
available  margin. 

Based  on  the  previous  discussion 
Commonwealth  concludes  that  the  proposed 
Technical  Specification  changes  do  not 
represent  a  significant  hazards  consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposed  to  determine  that  the 
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application  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Moline  Public  Library,  504 — 
17th  Street  Moline,  Illinois  61285. 

Attorney  for  licensee:  Mr.  Michael  L 
Miller  Isham.  Lincoln,  &  Beale,  Three 
First  National  Plaza.  Suite  5200. 
Chicago,  Illinois  60602. 

NRC  Project  Director:  John  A. 
Zwolinski. 

Georgia  Power  Company.  Oglethorpe 
Power  Coip(H«tion,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia.  Docket  No.  50^366.  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  No.  2,  Appling 
County,  Georgia 

Dote  of  amendment  request  August 
19, 1986. 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
the  Technical  Specifications  (TS)  to 
correct  the  dummy  load  profiles 
provided  for  testing  the  station  batteries 
under  simulated  emergency  battery 
loading  conditions.  The  changes  are 
proposed  to  reflect  past  design  changes 
in  the  plant  that  have  affected  this 
emergency  load  profile. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  These  changes  do  not 
result  in  any  new  modes  of  operation 
and  therefore  do  not  affect  the 
probability  of  any  previously  evaluated 
accidents  or  create  the  possibility  of  a 
new  or  different  kind  of  accident. 
Correcting  these  test  load  profiles 
should  enstu-e  that  consequences  of 
previously  evaluated  accidents  are  not 
increased  and  that  existing  margins  of 
safety  are  maintained. 

On  the  basis  of  the  above,  the 
Commission  has  determined  that  the 
requested  amendment  meets  the  three 
criteria  and  therefore  has  made  a 
proposed  determination  that  the 
amendment  application  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia. 


Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire,  Shaw.  Pittman,  Potts 
and  Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  Daniel  R. 
MuUer. 

Indiana  and  Michigan  Electric  Company, 
Docket  No.  50-315,  Dtmald  C.  Cook 
Nuclear  Plant,  Unit  No.  1,  Beirieo 
County,  Michigan 

Date  of  amendment  request  October 
1,1986. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  to  include  a 
new  Section  4.0.6  which  by  specific 
reference  would  allow  certain  tests 
normally  designated  as  18  month 
surveillances  to  be  delayed  until  the  end 
of  the  next  refueling  outage  currently 
scheduled  to  begin  during  the  second 
quarter  of  1987.  These  tests  include 
channel  calibrations  on  steam  generator 
level,  and  related  post  accident 
monitoring  instrumentation,  channel 
calibrations  on  pressurizer  water  level, 
channel  calibrations  of  containment 
sump  level  and  flow  instruments,  PORV 
limit  switch  calibrations,  testing  of 
residual  heat  removal/reactor  coolant 
system  interlocks,  steam  generator 
snubbers  and  Grinnel  small  bore 
snubber  tests,  battery  service  tests, 
divider  barrier  seal  inspection, 
containment  sump  inspection,  reactor 
coolant  pump  spray  tests,  diesel  testing 
including  relief  valve  and  essential 
service  water  valve  tests,  auxiliary 
feedwater  pumps  and  related 
engineered  safety  feature  (ESF)  testing, 
and  time  response  testing  for  reactor  trip 
and  ESF  instrumentation.  There  is  one 
proposed  editorial  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  making  a  no  significant 
hazards  determination  by  providing 
certain  examples  (51  FR  7744).  One  of 
these  examples  (i)  is  a  purely 
administrative  change  to  technical 
specifications.  The  licensee  has 
proposed  to  correct  a  typographical 
error  by  clarifying  that  semiannually 
means  every  6  months  rather  than  every 
5  months.  The  example  is  directly 
related  to  this  change. 

The  Commission's  standard  for 
determining  whether  a  significant 
hazards  consideration  exists  is  as  stated 
in  10  CFR  50.92.  A  proposed  amendment 
to  an  operating  license  for  a  facility 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
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significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  changes  proposed 
by  the  Ucensee  will  extend  certain  tests 
to  the  next  refueling  outage  rather  than 
shutdown  the  plant,  whidb  would  be 
required  to  safely  do  the  tests,  beginning 
about  midDecember.  The  safety 
significance,  therefore,  is  in 
consideration  of  extending  some  18 
month  tests  until  about  24  months  and 
the  confidence  that  the  components  or 
systems  will  still  perform  their  intended 
function  with  this  extension  of  time.  The 
licensee  has  evaluated  each  test  and  has 
provided  the  basis  for  maintaining 
confidence  that  the  components  or 
systems  will  continue  to  function 
adequately.  We  have  reviewed  the 
licensee's  submittal  and  summarize 
below  our  agreement  with  the  licensee's 
findings. 

The  steam  generator  level  and 
pressurizer  level  instrumentation  have 
channel  functional  tests  and  channel 
checks  periodically  which  demonstrate 
operability.  Only  the  sensor  is  not 
checked  in  these  tests,  but  comparison 
with  other  monitors  and  variables  would 
reveal  any  significant  changes  in  the 
sensor.  The  RHR/RCS  interiocks  are 
used  to  prevent  opening  full  system 
pressure  to  the  RHR  system,  therefore, 
there  is  no  expected  wear  or 
deterioration  expected  that  would  make 
them  inoperable.  The  extension  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  a 
previously  evaluated  accident  nor  will  it 
create  the  possibility  of  a  new  or 
different  kind  of  an  accident.  Any  loss 
of  calibration  during  the  extension  is 
expected  to  be  small  and  will  not  result 
in  a  significant  reduction  in  the  margin 
of  safety. 

The  steam  generator  snubbers  and 
Cinnell  snubbers  test  extension  is  for 
the  functional  testing  only;  visual 
examination  is  not  required  until  after 
the  scheduled  refueling.  Visual 
examinations  since  1975  have  found  less 
than  1%  failure  and  only  one  Ginnell 
snubber  failed  to  lock  up  in 
compression.  For  the  extension  period, 
this  small  failure  rate  is  acceptable 
although  none  are  expected  due  solely 
to  the  approximately  sue  months 
extension.  Even  with  this  small  failure 
rate,  systems  should  operate  as  before 
and  without  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed.  Failure  of 
the  snubber  itself  should  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  and  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  containment  sump  flow  and  level 
instrumentatioais  backed  up  with 
humidity  monitors,  and  RCS  water 
inventory  balances  performed  every  72 
hours.  The  flow  and  level  monitors 
calibration  during  the  extension  may 
have  minor  chaages  but  the  systems  are 
not  expected  to  completely  fail.  Even  if 
they  do,  adequate  backup  monitors  are 
available.  The  extension  of  time  for 
calibration  would  not  significantly 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  than 
previously  analyzed.  Any  change  in 
calibration  would  not  significantly 
reduce  a  margin  of  safety. 

The  N-Train  batteries  are  scheduled 
for  a  capacity  test  at  the  next  refueling. 
All  other  tests  on  the  battery  to  reveal 
any  deterioration  will  still  be  performed 
and  based  on  pact  performance,  the  N- 
Train  batteries  are  expected  to  have 
adequate  capacity  even  with  the 
extension  proposed  by  the  licensee. 
Likewise,  the  extension  of  time  before 
testing  the  diesel  generator's  capability 
to  energize,  sequence,  and  shed 
emergency  loads  is  not  expected  to 
reduce  the  overall  ability  of  the  diesel 
generators  since  other  tests  will 
continue  to  prove  starting  and  running 
capability.  The  test  results  of  previous 
associated  circuitry  surveillances  do  not 
indicate  any  problems  with  wear  or 
failures.  The  tests  on  the  PORV  and 
block  valves'  emergency  power  supply 
and  test  on  some  essential  service  water 
valves  that  supply  water  to  the  diesels 
will  be  also  be  delayed  with  the  diesel 
tests.  The  previous  test  data  on  these 
systems  do  not  indicate  any  reason  why 
the  extension  will  affect  them.  As  such, 
the  delay  in  these  tests  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  analysed  nor  will  it  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
analyzed.  The  extension  of  time  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  divider  barrier  seal  limits  ice 
condenser  bypass  leakage  from  the 
upper  to  lower  volume  in  the  event  of  an 
accident.  The  seal  is  a  passive 
component  and  does  not  depend  upon 
any  other  safety  system  to  function.  The 
test  history  indicates  no  problems  with 
the  seal  and  none  that  should  occur 
during  the  extension.  The  containment 
sump  inspection  is  to  assure  the  simip  is 
free  of  debris  and  its  components  are 
free  of  abnormal  corrosion  and  distress. 


Housekeeping  inspection  procedures  are 
followed  after  eadi  containment  entry  to 
assure  no  debris  is  left  after  the  entry. 
The  extension  of  time  is  not  expected  to 
change  the  conditioB  of  the  divider 
barrier  seal  or  containment  sump. 
Therefore,  the  proposed  change  does  not 
increase  the  probabilities  or 
consequences  of  an  accident  previously 
analyzed  nor  does  it  create  any  new  or 
different  kind  of  accident  from  any 
previously  analyzed  The  extension  of 
time  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  proposes  to  extend  the 
calibration  of  the  PORV  limit  switches. 
These  limit  switches  indicate  either 
open  or  close  and  aie  not  generally 
subject  to  mechanical  drift.  Additional 
indication  of  a  leaking  PORV  is 
provided  by  tail  pips  temperatures  and 
press\irizer  relief  tank  temperatures  and 
pressure.  Previous  ttst  results  indicate 
that  the  extension  of  time  should  have 
no  effect  on  the  calibration  of  the 
switches.  This  change  does  not  involve 
a  significant  increase  in  the  probabilities 
or  consequences  of  an  accident 
previously  analyzed  nor  does  it  create  a 
new  or  different  Idnd  of  accident.  The 
extension  of  time  does  not  involve  a 
significant  reduction  in  a  safety  margin. 

The  reactor  coolaat  pumps  spray  test 
is  to  determine  the  capability  to 
extinguish  a  fire  at  the  pump.  The 
system  has  not  failed  a  test  since  it  was 
installed  and  an  extension  of  time 
before  the  next  test  should  have  no 
effect  in  the  system  operation.  The 
auxiliary  feedwater  pump  test  proposed 
for  extension  is  a  channel  functional  test 
on  loss  of  main  feedwater  and  a  pump 
start  and  valve  actuation  test  upon 
receipt  of  appropriate  signals.  The 
auxiliary  feedwater  pumps  have  been 
called  upon  to  operate  since  the  last 
refueling  but  not  all  the  appropriate 
signals  were  tested.  The  results  of 
previous  tests  do  not  indicate  that  the 
extension  of  time  should  be  a  factor  in 
any  new  failure.  For  both  these  system 
tests,  the  extension  does  not  involve  a 
significant  increase  oi  the  probability  or 
consequences  of  any  previously 
analyzed  accident  nOr  does  it  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  extension  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  last  proposed  extensicm  involves 
time  response  testing  of  reactor  trip  and 
ESF  instrumentation.  This 
instrumentation  has  not  had  a  time 
response  failure  since  initial  startup,  11 
years  ago.  Other  surveillance  tests  such 
as  channel  checks,  ckaimel  functional 
tests,  and  channel  calibrations  will 
continue  to  be  peifocmed  except  for  a 
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few  calibrations.  This  testing,  and  the 
test  records  since  startup,  supports  the 
proposed  change  to  extend  the  test 
period.  This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  previous  accident 
analyzed  nor  does  it  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  extension  does  not 
significantly  reduce  any  margin  of 
safety. 

Based  on  the  above  considerations, 
the  staff  proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Maricet  Street,  St 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire.  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  M  Street.  NW., 
Washington.  DC  20036. 

NRC  Project  Director:  B.J. 
Youngblood. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  MiUstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request 
September  26. 1986. 

Description  of  amendment  request  By 
application  for  license  amendment 
dated  September  28. 1986,  Northeast 
Nuclear  Energy  Company,  et  al.  (the 
licensee),  requested  changes  to  the 
Technical  Specifications  (TS)  for 
Millstone  Unit  2.  The  proposed  changes 
would  renumber  TS  3/4.9.3,  "Decay 
Time"  and  incorporate  the  following 
new  requirement  in  the  TS:  (1)  A  limiting 
condition  for  operation  (LCO)  and 
associated  surveillance  requirement 
(SR)  addresses  the  need  for  fuel, 
discharged  from  the  reactor,  to  have  a 
minimum  decay  time  of  504  hours  prior 
to  suspending  operability  of  the  spent 
fuel  pool  cooling  system,  and  (2)  an  LCO 
and  SR  to  require  that  the  reactor 
remain  shutdown  in  Modes  5  or  6  until 
discharged  fuel  has  achieved  a  decay 
time  of  504  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  January  15. 1986,  the  NRC  issued 
Amendment  No.  109  to  Facility 
Operating  License  No.  DPR-65  for 
Millstone  Unit  2.  The  amendment 
revised  the  TS  to  allow  an  increase  in 
the  spent  fuel  storage  capabihty  from 
667  to  1112  fuel  assemblies.  In  the  safety 
evaluation  associated  with  Amendment 
No.  109,  the  NRC  staff  concluded  that 
the  existing  TS  should  be  supplemented 
by  requirements  to  limit  the  temperature 
in  the  spent  fuel  pool  to  140  'F.  In  their 
letter  dated  November  27, 1985,  the 


licensee  had  previously  committed  to 
submitting  a  proposed  TS  change.  The 
application  dated  September  26, 1986 
satisfies  the  licensee's  commitment 

The  proposed  changes  to  the  TS 
would  require  a  combination  of 
equipment  to  be  operable,  for  spent  fuel 
pool  cooling,  for  504  hours,  which 
provides  sufficient  capacity  to  limit  the 
spent  fuel  pool  temperature  to  140  'F. 
Following  the  504  hour  period,  the  spent 
fuel  pool  temperature  can  be  maintained 
below  140  'F  with  a  reduced 
complement  of  cooling  equipment.  The 
temperature  limit  of  140  'F  is  specified  in 
Standard  Review  Plan  9.1.3.  "Spent  Fuel 
Pool  Cooling  and  Cleanup  System,"  and 
is  partly  based  upon  the  need  to  protect 
the  resins,  used  in  the  spent  fuel  pool 
cleanup  system,  fit)m  excessive 
temperatures. 

On  March  6, 1986,  the  NRC  published 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration.  One  example  provided  in 
51  FR  7751  of  amendments  not  likely  to 
involve  significant  hazards 
considerations  is  example  (ii)  which 
provides  for  "A  change  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications:  for  example,  a 
more  stringent  surveillance 
requirement." 

The  proposed  TS  provide  for 
requirements  on  spent  fuel  pool  cooling 
system  operability,  and  restrictions  on 
reactor  startup,  which  were  not 
previously  in  the  TS  and  thus  represent 
additional  restrictions  consistent  with 
example  (ii)  above.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  TS  3/4.9.3 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esq.,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Project  Director  Ashok  C. 
ThadanL 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  amendment  request  January 
24, 1988.  as  supplemented  September  19, 
1986. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Table  2.3-1, 


"Reactor  Protection  System  Trip  Setting 
Limits,"  and  Figure  2.3-1,  "Protective 
Systems  Maximum  Allowable  Setpoints, 
Pressure  vs  Temperature."  The  licensee 
proposes  to  (1)  increase  the  reactor 
coolant  system  (RCS)  high  pressure 
reactor  trip  setpoint  from  2300  psig  to 
2355  psig,  and  (2)  increase  the 
anticipatory  reactor  trip  on  turbine  trip 
arming  threshold  from  20  percent  reactor 
power  to  45  percent  reactor  power  to 
reduce  the  number  of  challenges  to  plant 
safety  systems  and  increase  plant 
availability.  The  licensee  also  proposes 
to  revise  the  related  bases  to  reflect  this 
proposed  amendment 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
its  January  24. 1986  letter,  the  licensee 
stated  that  the  proposed  TS  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  increase  of  the  RCS  high 
pressure  reactor  trip  from  2300  psig  to 
2355  psig  and  the  percent  reactor  power 
at  which  the  anticipatory  reactor  trip 
system  (ARTS)  is  disabled  from  20 
percent  to  45  percent  have  been 
evaluated  and,  based  on  the  NRC 
approved  safety  analyses  contained  in 
Babcock  &  Wilcox  reports  BAW-1890. 
"Justification  for  Raising  Setpoint  for 
Reactor  Trip  on  High  Pressure,"  and 
BAW-1893,  "Basis  for  Raising  Arming 
Threshold  for  Anticipatory  Reactor  Trip 
on  Turbine  Trip,"  there  are  no  increases 
in  the  probabilities  of  previously 
evaluated  accidents. 

The  licensee  also  stated  that  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  2355  psig  is  the 
design  high  pressure  trip  setpoint  and, 
therefore,  the  original  Final  Safety 
Analysis  Report  analyses  remain 
applicable  for  this  setpoint.  In  addition, 
at  a  pressure  trip  setpoint  of  2355  psig, 
runbacks  from  45  percent  power  can  be 
achieved. 

Finally,  the  licensee  stated  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  increase  in  the 
reactor  high  pressure  trip  will  have 
negligible  impact  on  the  frequency  of 
opening  the  power-operated-relief-valve 
(PORV)  during  anticipated 
overpressurization  fransients.  The 
probability  of  an  open  PORV  failing  to 
close  is  sufficiently  low  to  satisfy  small 
break  loss  of  coolant  accident  criteria 
for  the  PORV. 

The  Commission  agrees  with  the 
licensee's  evaluation  of  the  application 
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for  amendment  against  the  criteria  of  10 
CFR  5a92(c),  and  therefore  proposes  to 
determine  that  the  amendment 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Docament  Room 
location:  Sacramento  City-County 
Library,  828 1  Street  Sacramento, 
Cahfomia  95814. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  8201  S  Street,  P.O.  Box  15830, 
Sacramento.  California  95813. 

NRC  Project  Director  John  F.  Stolz. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Raocho  Seco 
Nuclear  Generating  Station,  Sacramento 
County.  California 

Dates  of  amendment  requests: 
January  29. 1986.  February  14. 1986, 
March  20, 1966,  and  June  13, 1986. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  make  numerous  changes  to  the 
Technical  Speciflcations  (TSs)  and  their 
bases  to  correct  typographical  errors 
and  punctuation,  change  nomenclature, 
number  previously  unnumbered  pages, 
define  a  previously  undefined  time 
period,  update  the  table  of  contents, 
delete  and  add  to  correct  inadvertent 
errors  originating  from  various 
previously  approved  license 
amendments,  and  to  achieve  clarity  and 
consistency  throughout,  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  of  amendments  that 
are  considered  not  Ukely  to  involve 
significant  hazards  considerations  (51 
FR  7751).  One  of  these  examples  is  (!)  a 
purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  TS  changes  proposed 
by  the  licensee  are  all  encompassed  by 
this  example.  The  Commission  proposes, 
therefore,  to  determine  that  the 
proposed  amendments  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento. 
California  95814. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  6201  S  Street,  P.O.  Box  15830. 
Sacramento,  California  95813. 

NRC  Project  Director:  John  F.  Stolz. 


South  Carolfaa  Electric  and  Gas 
Company.  Soutk  CaroKna  Pubbc  Service 
Authority.  Docket  Na  50^95.  VirgU  C 
Summer  Nudear  Station,  Unit  1, 
Fairfield  County,  South  Carolina 

Date  of  amendment  request 
September  16. 1988. 

Description  of  amendment  request: 
The  amendment  would  change 
Technical  Specification  surveillance 
requirement  3.B.1.6,  "Containment 
Structural  Integrity."  The  change  revises 
the  number  and  the  representative 
sample  of  containment  tendons  to  be 
tested,  deletes  Technical  Specification 
Tables  4.6-la,  46-lb,  and  4.6-2  which 
list  surveillance  tendons  and  adjacent 
tendons  base  values  and  normalizing 
factors,  and  revises  downward  the 
minimum  required  average  tendon  force 
for  each  group  (dome,  vertical  and  hoop) 
of  tendons. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  Technical  Specification 
revision  identifies  the  appropriate 
surveillance  intervals  and  number  of 
tendons  to  be  examined  for  all 
subsequent  surveillances.  Specific 
tendons  have  purposely  not  been 
included  in  tables  in  the  proposed 
Technical  Specification  revision  and 
will  instead  be  identified  in  station 
surveillance  procedures.  Additionally, 
acceptable  base  values  and  normalizing 
factors  for  each  specific  tendon  will  be 
identified  in  the  station  procedures  and 
not  in  the  Technical  Specifications.  This 
format  will  eliminate  the  need  for 
further  Technical  Specification  changes 
in  the  event  a  tendon  has  to  be 
substituted  at  inspection  time  due  to  an 
unforeseen  interference  which  may  have 
developed. 

Calculations  have  been  performed 
which  determined  that  the  present 
Technical  Specification  limits  for  the 
minimum  average  tendon  forces  are 
very  conservative.  Those  calculations 
support  the  new  minimum  average 
tendon  forces.  These  forces  are  2.9 
percent  less  for  vertical  tendons,  4.7 
percent  less  for  dome  tendons,  and  15.3 
percent  less  for  hoop  tendons  fi-om  the 
original  Technical  Specification  values. 
The  new  minimum  average  tendon 
forces  have  been  verified  acceptable  to 
ensure  that  the  containment  tendons 
will  perform  their  design  basis  function 
under  all  postulated  loads  and  loading 
conditions. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 


in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
accidents  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  margin 
of  safety.  The  staff  has  determined  that 
the  requested  amendment: 

(1)  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  it  does  not  change 
any  of  the  hardware  on  the  tendon 
system,  it  specifies  the  testing  program 
to  be  used  in  the  future  for  containment 
tendons,  and  the  miiumum  average 
tendon  force  has  been  verified  to  enable 
the  containment  tendons  to  perform 
their  design  basis  function  under  all 
postulated  loading  conditions. 

(2)  Would  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  it  provides  for  a  continued 
testing  program  for  tendons  that  will 
ensure  containment  integrity;  and 

(3)  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  the  testing  program  will 
continue  to  provide  assurance  of  the 
integrity  of  the  containment  post 
tensioning  system  and  will  provide  for 
warning  and  appropriate  actions  if 
abnormal  degradation  should  develop 
and  the  minimum  average  tendon  force 
values  have  been  verified  to  enable  the 
containment  to  meet  all  postulated  loads 
and  loading  combinations  as  required  to 
maintain  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  siyiificant  hazards 
considerations. 

Local  Public  Docvment  Room 
location:  Fairfield  County  Library, 
Garden  and  Washii^on  Streets, 
Winnsboro,  South  Carolina  29180. 

Attorney  for  licensee:  Randolph  R. 
Mahan,  Sooth  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764,  Columbia. 
South  Carolina  29218. 

NRC  Project  Director  Lester  S. 
Rubenstein. 

Toledo  Edison  Compaay  and  The 
Cleveland  Electric  lUug^natiiig 
Company,  Dockat  No.  50-348,  Davis* 
Besse  Nuclear  Pow«r  Station.  Unit  Na  1, 
Ottawa  Couxity,  Ohio 

Date  of  amendment  request  April  22. 
1985,  as  supplemented  July  31. 1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Tedmical  Specifications  (TSs)  to 
delete  the  tst^tion  (closure)  times  for 
certain  High  Pressure  Injection  (HPI) 
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system  and  Containment  Spray  (CS) 
system  isolation  valves.  The  proposed 
amendment  would  also  correct  two 
typographical  errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  the  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
signiHcaDt  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evahiated;  or  [Z]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  involves 
the  deletion  of  isolation  times  for  certain 
HP!  and  CS  system  valves  winch  are 
normally  closed  and  open  automatically 
upon  a  Safety  Features  Actuation  Signal 
(SFAS)  to  perfonn  their  safety  function. 
These  valves  are  not  provi<kd  with  an 
automatic  closure  feature. 

The  proposed  amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
deletion  of  the  closing  time  requirement 
would  not  increase  th«  probability  oi  an 
accident  previously  evaluated.  The 
safety  function  requires  that  the 
isolation  valves  open  rather  than  dose 
upon  an  actuation  signal.  The  correction 
of  typographical  errors  is  an 
administrative  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  These 
changes,  which  delete  the  closing  time 
for  the  isolation  valves  on  the  HPI  and 
CS  lines,  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  since  the  function  of  these 
valves  is  to  open  rather  than  close.  The 
correction  of  the  typographical  errors  is 
an  administrative  diange. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  The  deletion  of  the 
closing  time  iat  these  valves  would  not 
reduce  the  margin  of  safety  as  their 
safety  function  is  to  open  (valves  are 
normally  closed)  upon  SFAS  signal  and 
not  to  close.  The  correction  of  tfie 
typographical  errors  is  an  administrative 
change.  All  margins  of  safety  assumed 
in  previous  analyses  remain  unchanged. 

Therefore,  the  Commission  proposes 
to  determine  that  the  application  does 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 


Documents  Department  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  fw  licensee:  Gerald 
Chamoff,  Esq..  Shaw.  Pittman,  Pott*  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

PREVIOUSLY  PUBLISHED  NOTICES 
OF  CCMSIIKRATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Florida  Power  ft  Light  Com|Mny,  et  aL, 
Dodcet  No.  50-388,  St  Lude  nant.  Unit 
No.  2.  St.  Lude  County,  Florida 

Date  of  amendment  request  July  2, 
1986. 

Brief  description  of  amendment:  The 
amendment  would  permit  the  hcensee  to 
transfer  Unit  No.  1  spent  fuel  from  the 
Unit  No.  1  spent  fuel  pool  to  the  Unit  No. 
2  spent  fuel  pool. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  October  20, 
1986  (51  FR  37242). 

Expiration  date  of  individual  notice: 
November  19, 1986. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450. 

NOTICE  OF  ISSUANCE  OF 
AMENI»iIENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  tfie 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Fadlity  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated.  For 
further  details  with  respect  to  the  action 
see:  (1)  The  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention; 
Director,  Division  of  Licensing. 

Alabama  Power  Company,  Dockets  Nos. 
50-348  and  50-364.  Joseph  M.  Farley 
Nudear  Plant.  Unit  Nos.  1  and  2, 
Houston  County,  Alabama 

Date  of  application  for  amendments: 
December  16. 1985.  supplemented 
August  1, 1966. 

Brief  description  of  amendments:  The 
amendment  revises  "Technical 
Specifications  Limiting  Conditions  of 
Operation  and  Surveillance 
Requirements  for  the  reactor  trip 
breakers  including  the  automatic  ohunt 
trip  feature  modifications.  These 
modifications  resulted  from  the 
Commission  staff's  Generic  Letter  85-28 
for  Item  4.3  dated  July  8, 1983. 

Date  of  issuance:  October  24, 1986. 

Effective  date:  October  24, 1986. 

Amendment  Nos.:  67  and  59. 

Facilities  Operating  License  Nos. 
NPF-2  and NPF-8.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29, 1986  (51  FR  3;09). 
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The  August  1. 1986,  submittal 
provided  supplemental  information  only 
and  therefore  did  not  change  the 
determinatioD  of  the  initial  Federal 
Register  Notice.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  24, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303. 

Commooifvealtli  Ediscm  Company. 
Docket  Noe.  80-37S  and  50^74,  La  Salle 
County  Statkm,  Units  1  and  2,  La  Salle 
County.  Illinois 

Date  of  application  for  amendments: 
lune  27, 1986. 

Brief  description  of  amendments:  The 
amendments  to  Operating  License  No. 
NPF-11  and  Operating  License  No.  NPF- 
18  revise  the  La  Salle  Units  1  and  2 
Technical  Specifications  to  amend  the 
reporting  requirements  for  iodine  spiking 
and  would  eliminate  the  existing 
requirements  to  shut  the  plants  down  if 
coolant  iodine  activity  limits  are 
exceeded  for  800  hours  in  a  12  month 
period.  These  changes  are  in  accordance 
to  Generic  Letter  85-19,  "Reporting 
Requirements  on  Primary  Coolant  Iodine 
Spikes",  dated  September  27, 1985. 

Date  of  issuance:  October  23, 1986. 

Effective  date:  October  23, 1986. 

Amendment  Nos.:  46  and  28. 

Facility  Operating  License  Nos.  NPF- 
11  andNPF-18:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  13, 1988  (51  PR  28994). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  23, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Oglesby,  Illinois  61348. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
June  20, 1986. 

Brief  description  of  amendment:  This 
amendment  increased  the  allowable 
quantity  of  CS-137  contained  in  sealed 
calibration  sources  used  in  support  of 
operation  of  the  facility  and  added  a 
Technical  Specification  requiring 
leakage  testing  of  all  sealed  sources. 
The  amendment  also  corrected  a 
typographical  error. 

Date  of  issuance:  October  15, 1986. 

Effective  date:  October  15, 1986. 


Amendment  No:  98. 

Provisional  Operating  License  No. 
DPR-20:  The  amendment  revised  the 
license  and  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  30, 1988  (51  FR  27276  at 
27282). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  49423. 

Duke  Power  Company,  et  al..  Docket 
No.  50-413,  Catawba  Nuclear  Station, 
Unit  1,  York  County,  South  Carolina 

Date  of  application  for  amendment: 
August  6, 1986. 

Brief  description  of  amendment-  The 
amendment  changes  a  license  condition 
to  incorporate  the  recommendations  and 
conclusions  contained  in  the  NRC  staff's 
Safety  Evaluation  Report  on 
Operability/Reliability  of  Emergency 
Diesel  Generaton  Manufactured  by 
Transamerica  Delaval,  Inc. 

Date  of  issuance:  October  21. 1986. 

Effective  date:  October  21, 1988. 

Amendment  No.:  16. 

Facility  Operating  License  No.  NPF- 
35:  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Registen  August  27, 1986  (51  FR  30567). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  21, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730. 

Florida  Power  Corporation,  et  al. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment- 
December  10. 1985. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  to  increase  the 
enrichment  of  fuel  assemblies  stored  in 
Spent  Fuel  Pool  B  and  the  dry  fuel 
storage  rack  ft'om  3.5  weight  percent  to 
4.0  weight  percent  uranium-235. 

Date  of  issuance:  October  14, 1986. 

Effective  date:  October  14, 1986. 

Amendment  No.:  92. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  September  la  1986  (51  FR 
32267). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  14, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  NW.  First  Avenue,  Crystal  River, 
Florida  32629. 

Florida  Power  Corporatioii,  et  al., 
Docket  No.  50-^302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
August  14, 1986,  as  supplemented 
October  6, 1986. 

Brief  description  of  amendment:  This 
amendment  extends  the  surveillance 
interval  for  high-preasure  injection  and 
low-pressure  injection  pumps  and 
valves  from  once  per  18  months  to  once 
per  fuel  cycle  for  Cycle  6  only.  Other 
changes  proposed  in  the  August  14, 1986 
application  are  being  handled 
separately. 

Date  of  issuance:  October  21, 1986. 

Effective  date:  October  21, 1986. 

Amendment  No.:  98. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  19, 1986  (51  FR 
33322). 

Since  the  initial  notice,  the  licensee 
submitted  a  supplement  dated  October 
6, 1986,  which  responded  to  the 
Commission's  request  for  additional 
information.  The  information  did  not 
change  the  original  appUcation  in  any 
way,  and  therefore  did  not  warrant 
renoticing. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  21, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  NW.  First  Avenue,  Crystal  River, 
Florida  32629. 

Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-389.  Si  Lude  Plant.  Unit 
No.  2,  SL  Lude  County,  Florida 

Date  of  application  of  amendment 
July  15, 1986  as  supplemented  by  two 
letters  dated  September  4, 1986  and  one 
letter  dated  October  10, 1986. 

Brief  description  of  amendment  This 
amendment  changed  the  Reactor 
Coolant  System  I^ssure/Temperature 
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(P/T)  limit  figures  to  be  effective  up  to 
four  effective  full  power  yean  of 
operation.  The  cunendment  changed  the 
technical  specifications  dealbig  with 
overpressure  protection  systems 
because  they  are  Unked  witfi  the  new  P/ 
T  limit  figures.  The  amendment  also 
added  the  shutdown  coolii^  system 
relief  valves  as  overpressure  protection 
devices.  The  applicalde  bases  sections 
are  changed  to  reflect  the  above 
changes. 

Date  of  issuance:  October  16. 1966. 

Effective  date:  October  16, 1986. 

Amendment  No^  18. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specificati<»is. 

Date  of  initial  notice  in  Fadaral 
Register  August  13. 1986  (51  FR  28992  at 
28999). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluaticm  dated  October  16, 
1986.  Additional  information  was 
provided  by  the  licensee  subsequent  to 
the  issuance  of  the  notice  in  the  Federal 
Register.  The  additional  information  did 
not  alter  the  staff's  proposed 
determination  that  a  no  significant 
hazards  consideration  is  involved. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue,  Ft.  Pierce. 
Flcnida. 

Georgia  Power  Company,  Oglethwp* 
Power  Coiporation.  Municipal  Electric 
Authority  of  Georgia.  CHy  of  Dalton, 
Georgia,  Dodcato  Nos.  5»-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant,  Units 
Nos.  1  and  2,  Appfing  Coonty,  Georgia 

Date  of  application  for  amendments: 
January  27. 1986,  as  supplemented  July 
10, 1986. 

Brief  description  of  amendment  The 
amendments  revised  the  TSs  for  Hatch 
Units  1  and  2  to  require  additional 
sampling  of  gaseous  effluents  following 
shutdown,  startup,  or  power  level 
changes  greater  than  15%  of  rated 
thermal  power  (1)  to  be  required  only  if 
the  primary  coolant  activity  of  1-131  and 
the  noble  gas  activity  had  increased  by 
more  than  a  factor  of  3,  and  (2)  to  be 
followed  l^  analysis  of  only  die 
principal  gamma  emitters. 

Date  of  issuance:  October  23, 1966. 

Effective  date:  October  23, 1986. 

Amendments  Nosj  130  and  65. 

Facility  (grating  License  Nos.  DPR- 
57  and  NPF-5:  Amendment  revised  the 
Technical  ^lecifications. 

Date  of  initial  notice  in  Federal 
Register:  May  7, 1966  (51  FR  16827)  and 
September  10, 1986  (51  FR  32269). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  23, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  Qty  of  Dalton, 
Georgia.  Docket  No.  50-366,  Edwin  L 
Hatch  Nudear  Plant,  Unit  No.  2,  Appling 
County,  Georgia 

Date  of  application  for  amendment 
July  11, 1986. 

Brief  description  of  amendment-  The 
amendment  revises  "Table  3.8.2.6-1 
"Primary  Containment  Penetration 
Conductor  Overcurrent  Protective 
Devices"  to  reflect  the  installation  of 
two  additional  overcurrent  protective 
devices. 

Date  of  issuance:  October  22. 1986. 

Effective  date:  October  22, 1986. 

Amendment  No.:  64. 

Facility  Operating  License  No.  NPFS: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  10. 1966  (51  FR 
32268). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  22, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Geoi^. 

Kansas  Gas  and  Electric  Company, 
Kansas  City  Power  ft  U^t  Company. 
Kansas  Electric  Power  Cooperative.  Inc. 
Docket  No.  5IM82,  Wolf  Creek 
Generating  Station,  Coffey  County, 
Kansas 

Date  of  application  for  amendment 
March  4, 1986,  as  supplemented  July  29 
and  S^tember  18, 1966.  The  supplement 
of  September  18, 1986  did  not 
substantively  change  original 
amendment  request. 

Brief  description  of  amendment  The 
amendment  modifies  the  Technical 
Specifications  to  reflect  a  title  change,  a 
change  in  reporting  relationship, 
correction  of  typographical  errors, 
addition  and  deletion  of  groups  from  the 
Unit  Organizatim  figure,  addition  of 
positions  and  groap  from  the  Nuclear 
Department  organization  and  changes  in 
membership  to  the  Nudear  Safety 
Review  Committee. 

Date  of  issuance:  October  22. 1986. 

Effective  date:  October  22, 1966. 


Amendment  Noj  Z. 

Facility  (grating  License  No.  NPF- 
42:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Feiieral 
Register.  July  30, 1986  (51  FR  27285)  and 
August  13, 1986  (51  FR  29001). 

The  Commission's  related  evaluation 
of  the  amendment  is  ccmtained  in  a 
Safety  Evaluation  dated  October  22, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  William  Allen  White 
Library,  Emporia  State  University, 
Emporia.  Kansas;  and  Washburn 
University  School  of  Law,  Topeka, 
Kansas. 

Louisiana  Power  and  Light  Coaapuay,  el 
aL,  Docket  No.  50-382,  Waterfbrd  Steam 
Electric  Statiao,  Unit  S,  St  Ghories 

Parish,  Louisiana 

Dates  of  application  for  amendment 
August  1. 1985,  as  supplemented 
October  8, 1986. 

Brief  Description  of  Amendment  The 
amendment  revises  the  Technical 
Specifications  by  correcting  three 
typographical  errors  in  Table  3.8-1, 
changing  Technical  Specification  3/4.9.7 
so  that  use  of  the  spent  fuel  handling 
machine  is  not  required  for  movement  of 
new  fuel  outside  the  spent  fud  pool,  and 
revising  Tedmical  Specification  3/4.7.2, 
"Steam  Generator  Pressure/ 
Temperature  Limits". 

Date  of  Issuance:  October  16, 1986. 

Effective  Date:  October  16, 1986. 

Amendment  No.:  6. 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  Initial  Notices  in  Federal 
Re^ster  October  23, 1985  (50  FR  43028- 
43030). 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  October  16, 1986.  No  sigm'ficant 
hazards  considerati(Hi  comments  were 
received. 

Local  Public  Document  Room 
Location:  University  ai  New  Orleans 
Library,  Louisiana  Collection,  New 
Orleans,  Louisiana  70122. 

Louisiana  Power  and  Light  Company,  et 
al..  Docket  No.  50-382.  Wateiford  Steam 
Electric  Station.  Unit  3,  St.  Charles 
Parish,  Louisiana 

Dates  of  application  for  amendment 
August  1, 1965.  as  supplemented 
October  8, 1986. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  by  increasing  the 
authorized  fuel  enrichment  limit. 
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revising  the  uncertainties  allowance  for 
spent  fuel  storage  racks,  changing  the 
surveillance  interval  for  Control  Element 
Assembly  rod  drop  timing  tests, 
correcting  an  error  in  the 
characterization  of  uranium  fuel  rod 
loading,  and  revising  the  definition  of  a 
Shift  Technical  Advisor. 

Date  of  issuance:  October  16, 1988. 

Effective  date:  October  16. 1986. 

Amendment  No.:  7. 

Facility  operating  license  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  Initial  Notices  in  Federal 
Reg^ter  August  27, 1986  (51  FR  30574 
and  30575);  September  10, 1986  (51  FR 
32273)  and  September  11  and  25, 1986 
(51  FR  32381  and  34170). 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  October  16, 1988.  No  significant 
hazards  consideration  comments  were 
received. 

Local  public  document  room  location: 
University  of  New  Orleans  Library, 
Louisiana  Collection.  New  Orleans, 
Louisiana  70122. 

Mississippi  Power  ft  Light  Company, 
Middle  South  Energy,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  Coimty, 
Mississippi 

Date  of  application  for  amendment: 
January  29, 1986  as  amended  April  14, 
July  16  and  August  26, 1986;  June  13, 
1986,  as  amended  August  26, 1986;  and 
July  25, 1986,  as  amended  August  11, 
1986. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specifications  (TSs)  by:  changing  the 
nomenclature  of  certain  drywell  chilled 
water  system  isolation  valves  and 
associated  electrical  protective  devices: 
correcting  an  inconsistency  in  records 
retention  TSs;  changing  the  TSs  for  the 
drywell  post-accident  vacuum  relief 
system  to  reflect  installation  of  valve 
position  indicators;  correcting  an  error 
in  referencing  a  reporting  requirement 
for  radiological  environmental 
monitoring:  changing  the  TSs  for  the 
control  rod  scram  discharge  volume  to 
reflect  installation  of  redundant  level 
instrumentation,  a  redundant  vent  valve 
and  a  redimdant  drain  valve;  making 
permanent  a  temporary  note  that  allows 
certain  actuation  signals  of  the  high 
pressure  core  spray  system  to  be 
inoperable  for  specified  reactor 
conditions;  and,  adding  TSs  for  the 
automatic  depressurization  system 
accumulators  to  reflect  installation  of 
pressure  instrumentation.  In  addition, 
this  amendment  changes  Operating 
License  Condition  2.C.(33](b)  regarding 


the  implementation  of  TMI  Action  Plan 
Item  l.G.l.  "Special  Low-Power  Testing 
and  Training"  to  make  it  consistent  with 
present  staff  requirements. 

Date  of  issuance:  October  17, 1986. 

Effective  date:  Changes  in  the 
Technical  Specifications  on  Pages  3/4  &- 
31.  3/4  6-39,  3/4  6-42,  3/4  8-44.  3/4  12-1 
and  6-20  and  revised  License  Condition 
2.C.(33)(b)  are  effective  upon  issuance  of 
the  amendment  and  the  remainder  of  the 
changes  in  Technical  Specifications  are 
effective  when  the  equipment 
necessitating  the  changes  on  affected  TS 
pages  is  installed  and  operable  but  not 
later  than  startup  following  the  first 
refueling  outage. 

Amendment  No.  21. 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revised  the 
Technical  Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register  August  13, 1986  (51  FR  29002) 
and  September  10, 1986  (51  FR  32275. 
32276  and  32277). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  17, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Mississippi  Power  &  Light  Company, 
Middle  South  Energy,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  daibome  County, 
Mississippi 

Date  of  application  for  amendment: 
July  14, 1986  as  amended  August  15. 
September  4,  and  September  5,  and 
supplemented  October  3, 1986. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  for  operation  with  new 
Exxon  fuel  assemblies  replacing  spent 
General  Electric  fuel  assemblies  in  the 
reactor  core. 

Date  of  issuance:  October  24, 1986. 

Effective  date:  October  24, 1986. 

Amendment  No.  23. 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  24. 1986  (51  FR 
33955). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  24. 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 


McLendon  Library,  Raymond, 
Mississippi  39154. 

Northern  States  Powsr  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
March  24  and  July  22, 1986. 

Brief  description  cf  amendment:  The 
amendment  revises  vie  Technical 
Specifications  to  permit  operation  of  the 
plant  with  only  one  recirculation  loop  in 
operation. 

Date  of  issuance:  October  22, 1988. 

Effective  date:  October  22, 1986. 

Amendment  No.:  47. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Augjust  13. 1986  (51  FR  29004). 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  22, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obippo  County, 
California  > 

Date  of  application  for  amendments: 
June  10, 1986,  as  supplemented.  August 
19, 1986. 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specification  to  (1)  redefine  tfie 
moderator  temperature  coefficient 
limits,  (2)  revise  the  P"-delta-H  partial 
power  multiplier,  and  (3)  delete  the 
design  feature  description  of  the  total 
weight  of  uranium  in  a  fuel  rod.  These 
changes  will  faciUtate  the  operation  of 
Unit  1  Cycle  2.  Change  (1)  and  (3)  apply 
equally  to  Units  1  and  2.  Change  (2) 
applies  only  to  Unit  1.  The  August  19. 
1986  letter  did  not  change  the  Technical 
Specifications  and  thus  was  not  noticed. 

Date  of  issuance:  October  21, 1986. 

Effective  date:  October  21, 1986. 

Amendment  Nos.:  M),  8. 

Facility  Operating  Licenses  Nos. 
DPR-80  and  DPR-82:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notiae  in  Federal 
Registen  July  30, 1986  (51  FR  27286). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  21, 
1986. 


_Federal  Ragtoter  /  Vol  51.  No.  214  /  Wednesday.  November  5.  1986  /  Noticeg 


40287 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Documents  and 
Maps  Department  San  Luis  Obispo, 
California  93407. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
HtzPatrick  Nuclear  Power  VXaai, 
Oswego  County.  New  Yoric 

Date  of  application  for  amendment 
July  24, 1986. 

Brief  description  of  amendment-  The 
amendment  changes  Technical 
Specifications  5.5.B  concerning  the 
criterion  for  storage  of  nuclear  fuel  in 
the  spent  fuel  pool. 

Date  of  issuance:  October  24. 1986. 

Effective  date:  October  24, 1986. 

Amendment  No.:  101. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  27, 1986  (51  FR  30580). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  24, 
1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  Yoric. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Unit  No.  3.  Westchester  County.  New 
York 

Date  of  application  for  amendment: 
June  4. 1986. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  include  a  provision  for 
utilizing  a  temporary  closure  plate  in 
place  of  the  equipment  door  during 
refueling  operations. 

Date  of  issuance:  October  7, 1986. 

Effective  date:  October  7, 1986. 

Amendment  No.:  69. 

Facilities  Operating  License  No. 
DPR-64:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  13. 1986  (51  FR  29011). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York,  10610. 


Rochester  Gat  and  Electric  Corporation. 
Docket  No.  50-244.  R.E.  Cinna  Nuclear 
Power  Plant,  Wayne  County.  New  Yoric 

Date  of  application  for  amendment 
July  19. 1985. 

Brief  description  of  amendment  The 
amendment  clarifies  the  requirement  in 
the  Technical  Specifications  related  to 
the  record  retention  period  for  the 
quality  assurance  activities. 

Date  of  issuance:  October  22, 1986. 

Effective  date:  October  22, 1986. 

Amendment  No.:  20. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25, 1985  (50  FR 
38922). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  22, 
1986.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

NRC  Project  Director:  George  E.  Lear, 
Director. 

Washingtcm  Public  Power  Supply 
System.  Docket  No.  50-397,  WNP-2, 
Richland.  Washington 

Date  of  amendment  request  March  20, 
1986. 

Brief  description  of  amendment  This 
amendment  revised  the  WNP-2 
Operating  License,  NPF-21,  by 
modifying  paragraph  2.E  which  governs 
the  requirements  for  a  Physical  Security 
Plan,  Guard  Training  and  Qualification 
and  a  Safeguards  Contingency  Plan. 
Specifically,  the  amendment  deletes  the 
conunitment  to  use  a  redundant 
detection  system  to  the  plant  protected 
area  intrusion  detection  system. 

Date  of  issuance:  October  16. 1986. 

Effective  date:  October  16, 1986. 

Amendment  No:  29. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revised  the  license. 

Date  of  initial  notice  in  the  Federal 
Register  August  27,1986  (51  FR  30564) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  16, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 


NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERAITNC  UCENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES). 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  \he 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Because  of  exigent  or  emergency 
circiunstances  associated  wil£  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30Klay  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circiunstances-the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
pubhc  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportimity  for  the  public  to 
comment  using  its  best  efforts  to  make 
available  to  the  pubhc  means  of 
commimication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
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provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requeited.  it  is  so  statfed.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
die  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holdiqg  and  comidetioa  of  any 
required  hearing,  vihen  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
docimients  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  H  the  Commission  has 
prefMured  an  environmental  assessment 
under  the  special  drcomstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  detennination  based  on  that 
assessment,  it  is  so  mdicated.  For 
further  details  with  respect  to  the  action 
see  (1)  the  application  for  amendment, 
(2)  the  amendment  to  Facility  Operating 
License,  and  (3)  the  Commission's 
related  letter.  Safety  Evaluation  and/or 
Environmental  Assessment,  as 
indicated.  All  of  diese  items  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NfW..  Waahingtoa  DC. 
and  at  the  local  puUic  docimient  room 
for  the  particular  facihty  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director.  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportimity  for  a  bearing  with  respect  to 
the  issuance  of  the  amendments.  By 
December  5, 1986.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  lirynse  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 


Practice  for  Domestic  Licensing 
Proceedings "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Comnussion  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commisnon  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nde  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of.the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s}  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  interveae  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  um  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  ConBnission  has  made  a 
final  determination  that  the  amendment 


involves  no  significant  hazards 
consideration,  if  a  bearing  is  requested. 
it  will  not  stay  the  offectiveness  of  the 
amendment  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20S55,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Coomnission's  Public 
Document  Room,  1717  H  Stnel  NW., 
Waahmgton.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  die  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commisaion  by  a  toU-frce 
telepiione  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  foUowaig  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  pidilication  date  and  page 
number  of  this  Fadaral  Pjgi«*ffr  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  die 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  Kquest  ^ould  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Mississippi  IHwiw  » light  ConuMmy, 
Middle  South  batgf.  Inc.,  Sooth 
Mississippi  Eladik  fewer  AssodatiaB, 
Docket  No.  50-116,  Crswl  Golf  Nuclear 
Station.  Unit  1.  Clailionie  Coaaty. 
Mississipiii 

Date  of  application  for  amendment 
October  3, 1986. 

Brief  description  of  amendment  This 
amendment  provides  temporary  changes 
to  the  Tedmical  Specifications  (TSs)  for 
secondary  contaimnent  isolation  valves 
and  associated  actottion 
instramentation.  secondary  containment 
integrity,  and  the  stsndby  gas  treatment 
system.  The  amendsKiit  is  effective 
October  3. 1986  Uiroe^  October  10, 1986 
while  the  plant  is  in  Uw  refueling  mode. 
The  changes  will  allow  certain 
seocndary  containment  equipment  to  be 
inoperable  during  removal  and  re- 
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installation  of  control  rods  in  defueled 
core  cells  so  that  work  on  this 
equipment  can  continue  while  removal 
and  reinstallation  of  control  rods  is 
done.  Two  compensatory  measures  will 
be  in  effect  when  this  temporary  change 
to  TSs  is  used:  (1)  Administrative 
controls  will  be  implemented  for 
temporarily  closing  portions  of 
secondary  containment  that  are  open  for 
ongoing  work;  and  (2)  the  height  of 
control  rods  over  irradiated  fuel 
assemblies  will  be  minimized  during 
control  rod  removal  and  re-installation. 

Date  of  issuance:  October  22. 1988. 

Effective  date:  October  3, 1986. 

Amendment  No.:  22. 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revised  Technical 
Specifications  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
State  of  Mississippi,  and  final  no 
significant  hazards  considerations 
determination  are  contained  in  a  Safety 
Evaluation  dated  October  22. 1986. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Bishop,  Liberman, 
Cook.  Purcell  and  Reynolds,  1200 17th 
Street,  NW.,  Washington,  DC  20036. 

Local  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library,  Raymond. 
Mississippi  39154. 

NRC  Project  Director  Walter  R. 
Butler. 

Dated  at  Bethesda,  Maryland  this  29th  day 
of  October,  1986. 

For  the  Nuclear  Regulatory  Conunission. 
Frank ).  Miraglia. 

Director,  Division  ofPWR  Licensing-B,  Office 

of  Nuclear  Reactor  Regulation. 

[PR  Doc.  86-24933  Filed  11-4-66;  8:45  am] 

MLUNQ  CODE  TStO-OI-M 


POSTAL  RATE  COMMISSION 
[Docket  Na  A87-2;  Order  No.  714] 

Vanna,  Ga.;  Notice  and  Order 
Accepting  Appeal  and  Estalillshing 
Procedural  Schedule 

Issued:  October  29, 1986. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman:  Bonnie  Cuiton,  Vice-Chairman; 
John  W.  Cnitchen  Henry  R.  Folsom;  Patti 
Birge  Tyson. 

Docket  No.:  A87-2 

Name  of  Affected  Post  Office:  Vanna, 

Georgia  30672 
Name  (s)  of  Petitioner(s):  Mr.  &  Mrs. 

Harris 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers:  October 

23,1986 


Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

2.  Effect  on  postal  services  [39  U.S.C 
404(b)(2)(C)]. 

3.  Economic  savings  [39  U.S.C. 
404(b)(2)(D)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed:  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  foimd  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)],  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  November  7, 1986. 

(B)  The  Secretary  shall  pubUsh  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charies  L.  Clapp, 
Secretary. 

Appendix 

Vanna,  Georgia  30672.  Oct.  23, 198fr-Filing  of 

Petition. 
Oct.  29. 1986— Notice  and  Order  of  Filing  of 

Appeal. 
Nov.  17, 1986-^^8t  day  of  filing  of  petitions 

to  intervene  [see  39  CFR  3001.111  (b)]. 
Nov.  28. 1986— Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115  (a)  and  (b)]. 
Dec.  18. 1986— Postal  Service  Answering  Brief 

(see  39  CFR  3001.115(c)]. 
Jan.  2, 1987— Petitioners'  Reply  Brief  should 

petitioners  choose  to  file  on  [see  39  CFR 

3001.115(d)]. 
Jan.  9, 1987— Deadline  for  motions  by  any 

party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to 

the  written  filings  [see  39  CFR  3001.116]. 
Feb.  20. 1987— Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C. 

404(b)(5)). 

[FR  Doc.  86-24964  Filed  11-4-86;  8:45  am] 
■iUJNQ  CODE  771S-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forma  Under  Review  of  Office  of 
Management  and  Budget 

Agency  clearance  officer  Kenneth  A. 
Fogash,  (202)  272-2142. 


Upon  written  request  copy  avai'.  ble 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 

Extension 

Rule  17a-2 
No.  270-189 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17a-2  (17  CFR  240.17a-2) 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seq.)  which  requires 
the  manager  of  an  underwriting 
syndicate  to  retain  in  a  separate  file 
certain  information  relating  to 
stabilizing  purchases  of  a  security  being 
distributed.  The  potential  affected 
persons  are  approximately  500 
managing  underwriters  per  year. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Sheri  Fox,  (202)  395-3785, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235  NEOB.  Washington, 
DC  20503. 
Jonathan  G.  Katz, 
Secretary. 
October  29, 1986. 
[FR  Doc.  86-24976  Filed  11-4-86;  8:45  am] 

BtLUNQ  CODE  S010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  Detonation  Testing 
In  Reciprocating  Aircraft  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Draft  Advisory  Circular  (AC) 
Availabihty  and  Request  for  Comments. 

summary:  This  draft  AC  (No.  33.47-1)  is 
intended  to  provide  giiidance  for 
demonstrating  compliance  with  the 
requirements  of  Part  33  of  the  Federal 
Aviation  Regulations  (FAR's)  relating  to 
detonation  testing  for  reciprocating 
aircraft  engines. 

DATE:  Comments  must  be  received  on  or 
before  January  7, 1987. 

ADDRESS:  Send  all  comments  on  draft 
AC  No.  33.47-1  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Division,  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803. 

FOR  FURTHER  INFORMATKM  CONTACT: 

George  Mulcahy,  Aerospace  Engineer, 
Engine  and  Propeller  Standards  Staff. 


J0gffft 


I 

Federal  Register  /  Vol  51.  No.  214  /  Wednesday.  November  5,  1966  /  Notices 


Aircraft  Certification  Division,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this  draft 
AC  by  writing  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Division,  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803, 
telephone  617-273-7077. 

Background 

This  AC,  relating  to  engine 
certification  substantiation  procedures, 
is  intended  to  assist  in  establishing 
uniformity  in  the  certiHcation  process 
and  in  the  pre-certification  test  planning 
by  defining  certain  terms  and 
procedures  which  may  be  of  assistance 
in  meeting  the  related  regulations. 

Comments  Invited 

Interested  parties  are  invited  to 
submit  comments  on  this  draft  AC.  The 
draft  AC  and  comments  received  may 
be  inspected  at  the  Aircraft  Certification 
Division,  Room  408, 12  New  England 
Executive  Park,  Burlington 
Massachusetts,  between  the  hours  of 
8:00  a.m.  and  4.30  p.m.  on  weekdays, 
except  Federal  hohdays. 


Issued  in  Burlington.  Massachusetts,  on 
October  22, 1986. 

WiHiam  H.  Williams,  ]t.. 

Acting  Director,  New  England  Region. 
[FR  Doc.  88-24944  Filed  11-4-88;  8:45  am] 
BILLING  CODE  MW-IS-M 


[Summary  Notice  Na  PE-M-18] 

Exemption  Petitions;  Summary  and 
Dispositions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provision  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatoiy  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 

Petitions  for  Exemption 


omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  dispositiorL 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  b«  received  on  or 
before:  Novermber  21, 1986. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn.  Rules  Docket  (AGC-204), 
Petition  Docket  No. .  800 


Independence  Avenue,  SW., 

Washington,  DC  20591. 

FOR  further  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  flnal  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,.  SW.. 
Washington,  DC  20591;  telephone  (202) 
287-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  October  31, 
1986. 

John  H.  Cacsady.  ' 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Docket 

No. 


24951 
22436 

24304 

20816 
2S035 

25087 

16787 

18104 
22457 

028CE 

012NM 
24187 


PetrtKJner 


Jungle  Aviation  and  Radio  Service.  Inc  . 
Amencan  Aiftines 

Omniflighl  OtfshOfe.  Inc. .._ 


Zephyiti*?  Parachute  Center 

Ewergraen  knemadonal  Airtnes,  Inc. 


Hyghes  Aircraft  Conipany._ 

Petroteum  Helicoptefs,  Inc. 

Flight  Safety  International... 
American  Anlines 


Beech  Aircraft  Corp.. 


UnOed  Airfinea . _ _ 

FknJa  DapaitnMnt  of  Law  Entareement . 


Regulations  affeded 


14  CFR  Parts  91  and  125 
14  CFR  121.351(a)  and  121 

14  CFR  43-3(g) _ 

14  CFR  91  47 _ _._ 

14  CFR  121  503  (a),  (b).  and  ^ 

14  CFR  91.213  and  91 .31 _... 

14  CFR  133  1  and  133.45(a)(:^.. 

14  CFR  61.57(a)(1) 

14  CFR  121.351(a)  and  121.9»... 

14  CFB  123.2 !„ 


14  CFR  25, 1305(d)(3) 

14  CFR  91.79(c),  91.109(a)., 


Desonption  of  relief  sougitt 


To  allow  petitioner  to  operate  its  DC-3.  N13JA.  at  a  takeoff  weight  of  110  percent 

of  Its  authonzed  maximum  certificated  takeoff  weigW  (29.600  pounds)  to  fly  food 

and  supplies  lo  areas  in  Africa. 
Extension  of  Exemption  No.  3493  to  aNow  petitioner  to  operate  Ks  tuitio)et  aircaft 

on  routes  in  tfie  l^ew  York  oceanic  control  area  between  the  east  coast  of  the 

United  States  and  Bennuda  with  one  lugh  frequavjy  communications  system 

and  without  mamtaimng  two-way  radio  communwation  between  each  aircraft 

and  the  dispatch  office. 
Extension  of  Exemption  No   4259  to  alkMi  pelition»^s  plots  lo  remme,  clieck, 

and  remstan  magnetic  chip  detector  plugs  instdled  in  Allison  2S0C  aenes 

turtime  engines,   transmissions,   and   tail   rotor  geaftx»es  of  the   Bell  206 

fielicopter. 
To  aHow  petitioner  to  transport  40  paractiutists  in  its  0C-3/C47  aircraft. 
To  alk>w  petitioner  to  schedule  a  pik>t  to  fly  10  houre  tn  any  24-hour  period  and  to 

schedule  a  crewmember  for  150  hours  of  duty  in  any  30  consecutive  days. 
To  aHow  petitioner  to  operate  its  NA  265  aireraft  wMk  on*  pilol  withoul  a  second 

«i  command  lor  the  conduct  of  ferry  flights,  aircraft  ftight  tests,  and  airborne 

equipment  evaluations  where  no  persons  or  propaly  ottiar  tan  as  necaesary 

tor  the  operation  are  carried. 
Petition  to  remslate  Exemption  No.  2S34  to  allow  paWiuni  to  use  tts  Bel  212, 

214ST.  and  Puma  SA-330  helicopters  to  knrar  and  IwiBt  hwbor  pilota,  on  an 

external  hoist  to  and  from  shos  at  sea. 
Extension  of  Exemption  Ho.  2592E  to  allow  petilionar  to  ailnwiilM  Via  Bianrsal 

Flight  Review  in  approved  visual,  phase  I.  or  phase  11  simulators. 
Extension  of  Exemption  No.  3402  to  Mow  patMonar  to  opaMa  te  lurtMial  annft 

in  axlandad  o««<*atar  opaiatont  in  tie  GmK  of  MaHco  wNh  ona  high  traquancy 

communications  system  and  one  long  nna»  nawgatonal  aystaai. 
A  one  inm  tomporary  exempinn  from  the  affecUva  date  of  Amendment  23-32 

which  statea  that  all  airplanes  manufactured  after  December  12,  1965  must 

meal  laqunewants  of  Sectkxi  23.785(g)  relative  t»  raatraim  systems  on  aide- 

facing  seats. 
Rakeva  pMlionar  from  the  raqwaniant  to  InaiaN  Md  manWn  rotor  urtiri«ioa 

indicators  on  its  737-300  aircraft 
To  aHow  petitionar  to  be  exempted  from  the  FAR  91.79(c),  wd  91.109(a)  to 

conditol  law  enforcement  air  support 


UMI 
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Dockat 
Na 


2S065 

12488 

2S028 

244S 

24841 
2S041 

2S017 

24537 
22633 
25024 
2349t 


ZAk.kK.. 


PMaieun  Halcaplan.  inc. . 


Robart  A.  E«ws- 


ViiBin  Wank  Sa^ana  SrwUe.  Inc 

Univeraity  ol  Wnoia  kisliula  of  Aviation 

IMIed  Statas  Hang  Gtdkig  Asaocialion,  Inc. . 


Docket 
No. 


24623 


2S087 


21635 


009NM 


PETmoNS  FOR  Exemption 


Aavnaa  and  Chartar  Sannoaa,  Inc. 

VflMay  SkydMng  Society,  hie. 

fteaidenlial  Mnrayt 


Ragulalioni  aKadad 


14  cm  ei.63MC9  and  (3|.  •1.t57«9(l).  «id 
121.407(a)(1Ki». 

14  CFH  43J(a) 


14  CPR  121.411  <aKl).  (aX2).  <aX3).  «! 
(a)(6).  and  121.413  m  «» (c). 


14  CFn  Part  121.  Apparafa  H 


14CFR  106.43., 


14  CFR  121.4nfa)  (2)  and  (3)  and  121.413 
(b)  and  (c). 


14  CFR  121.41H«)  (2)  and  (4) 

14  CFR  61.161<b) _ 

14  CFR  135.175(a) 

14  CFR  Part  141,  Appendixaa  A.  C,  D.  F, 
H. 

14  CFR  103.1  (a)  and  (b) 


Daaoripfean  af  rallaf  aou^M  dMpoailion 


To  alow  KadaiKi  ct  *»  rMtomm,  «ita  an  appfcanii  tor  a  %pa  taing  to  be 
added  to  any  grade  of  pM  oarliicato.  to  comptali  a  portion  tt  tm  ftmMM 
toaiinanainilanaaimulator.  GnwiMddkplBmtwrM,  1986. 

Extonaion  ol  Eonvdon  No.  1821  to  altoir  petMioner  to  have  Ms  ^ipmpwalely 
trained  and  cartilicalad  plato  lawma.  ctiedi.  and  li  ilH  wigniae  chip 
detector  plugs  m  the  AirnnHili  AS-3S5,  Bel  206.  »id  BdkaM  106  helioap- 
ters  atong  ««i  their  rsspscHn  tanamissiaiis  and  tol  retar  gaertxn  plugs. 
Giantmt  Sftmntm  24,  laai 

To  mam  petMioner  to  ultoe  plot  Uff*  instructors  liom  Aeiciornistion  anl 
*imniatlili  [G.I.E.  Aoiona  da  Tranaport  Ragmtf  (ATR)]  tor  the  pwpose  o( 
Gaining  paMonar's  Mtri  ca*a  ol  pioto  in  tlie  Asro^ieani  42  (ATn-42) 
airplana  in  Toulauaa,  Fiance,  HMItoul  holding  anini|>ialii  US.  i  siiiii  mm  ml 
lattngs  and  aSthorf  meeting  al  ol  the  applicable  kmnH^  raquiraments  ol 
Sutapert  N  ol  Part  121  of  the  FAft.  Omnma  Sipmmbtr  10.  1888. 

Exteneion  ol  Enemption  No.  4S13  to  atae  piiioiisi  tie  oorttnued  uae  of  its 
miarini  SlmuMor  Upgrade  Plan  »»llhoK  misina  the  nalsetons  datea  ol  Condh 
ton  No.  3.  Qiwnmd  Augutt  28.  1888. 

Extanaion  ol  Enamption  Na  4aM  to  Mm  toraign  paKBChuists  reM  tram  the 
equtoment  end  packing  raguiraaents  si  1 105.43.  Omnma  August  27,    1886. 

To  aftw  pettiuiiei  to  ulKza  certain  hi|^  quaMad  BritiBh  Aerospace  (BAe)  pikK 
«ight  inshuctors  lor  the  purpoee  ol  kaiMng  pemnner's  iniasi  cedra  of  pilo«s  n 
the  BAe  146  type  eirplene  m  the  Unitod  Kingdom  wid/or  the  Unitod  Steles 
oMnit  *ie  BAe  pitots  meeting  al  of  the  appfcabla  tranng  requirements  of 
SubpertNol  Part  121  ol  theFAR.  GavMH/jkiyai  1888 

To  alow  petitioner  to  uee  Mr.  Jamea  G.  Deekman  as  a  pitol  flight  instfuctar  for 
the  pupoee  ol  training  patitnner's  nitisl  cadre  ol  pitots  in  the  Martin  404  (M- 
404)  airplane  without  Mr.  Beetonan  meeting  si  ol  the  appkcable  kanng 
requirements.  PwlmKf  Qranted  Sepmmbm  10,  1986. 

To  alo«r  ps«ltkiiiei  to  apply  lor  an  airline  tran^xirt  pitot  cartiticale  with  a  rotorcraft 
cstagory  laMng  without  msaliiig  ■«  ssquipaeient  ol  al  laast  1.200  hours  of  (kght 
time  within  »w  precedmg  8  yeers.  Gramed  Octobar  3.  1986 

Cstension  t*  Exempten  No.  3487  to  elow  petitioner  to  conduct  day  visual  flight 
nie  (VFR)  flights  In  large  multianglna  airplanee  wdhoU  approved  arbome 
weather  radar  equipment  Installed.  GraMed  October  14,  1986. 

To  alow  pelitianer  to  ran  certein  of  Us  sbdenls  to  a  partoiBiance  standard 
without  meeting  the  presciibed  minimum  flight  time  requrements.  Granted 
Octobar  3.  1986 

To  alow  the  defmitnn  of  "ultrelight  vefvcie"  to  apply  to  unpowerad  vehicles  of  not 
mors  then  155  pounds  weiglit  used  to  carry  keo  ooa«>ents  tor  the  purpoee  of 
sport  and  racreetlon,  inckiding  practicing  for,  or  peraapatng  it,  twos>laca 
competitioa  or  fkgtit  Instnjction  conducted  t>y  petAloner's  certified  instructors 
Gran«aElOctt>tar0.  1966. 


Dispositions  of  Petitions  for  Exemption 


Padic  Coast  Airthes 

Aarelours  Domirseana  SA . 


AMiome  Express  Inc.. 


De  Havland  Aircraft  of  Canada.. 


Regulations  affected 


14  CFR  H  135.89  A  135.157  _ 

14  CFR  Section  91.307 

15  CFR  91.307 

14  CFR  25.807(C)(1) 


Descriptxyi  of  rekef  sought  deposition 


To  alow  petltKXMr  to  rerrxive  the  oxygen  system  In  petitener's  Handley  Pege  HP- 
137  Jetstreem  Mk  1  Axcratt  and  configure  the  arcraft  to  comply  wt(h  14  CFR 
Part  121.  for  tortiine  airaafl  oarlilied  I4>  to  25.000  leet  DENIED  10/21/86 

To  aUow  operation  In  ttie  Uiiled  Stales,  under  a  aarwoe  to  amal  communities 
exemption,  of  specified  two-engine  sirplanes  k>Miitiried  l>y  registration  end  senal 
numlier.  ttiel  heve  not  been  shown  to  comply  «Mi  the  sppkuslile  operating 
noise  limits  as  foNows:  UntH  not  Mar  than  January  1,  1988:  1  "Stage  1 
avplana".  GRANTED  10/10/84. 

To  amend  Exemption  No.  31961  to  add  2  awcisft  Ttia  present  exempfion  allows 
operation  In  the  United  States,  undsr  a  sarvce  to  smel  oomnanaes  enempnua 
of  specified  keo-engine  airplanes,  kientified  by  registration  and  senel  numtter, 
ttiet  fiave  not  lieen  sfiown  to  comfify  with  ttw  sppkcable  operatmg  none  kmts 
es  lolowa:  Until  not  later  then  Jenueiy  1.  1988:  15  OC-9  evcraft  Qraimd  10/ 
28/84. 

To  permit  type  certificatioii  of  the  Df4C-8  aeries  100  aircralt  configuFed  witti  a 
fieaaenger  cortfiguration  el  40  seels  wh8e  alM  retaining  one  Type  N  and  one 
Type  III  emaiBancy  exit  on  aaoh  side  ol  the  tailegs   Orantad  10/24/86. 


[FR  Doc.  86-24999  Filed  11-4-86:  8:45  am] 

BILIJNQ  CODE  Itlft-U-H-M 


Radio  Techniojl  Commi— Ion  for 
Aarmnuttcs  (RTCA);  Emoutfv* 
Commlltoe  MsettiiQ  WNtt  the 
InterasMonal  Associates 

Pursuant  to  «ectioa  10(aK2)  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U^C.  App.  I]  notioe  is 
hereby  given  of  a  meeting  of  the  RTCA 
Executive  Committee  with  the 
International  Associates  to  be  held  on 


November  17, 1966,  at  the  Marriott 
Crystal  Gateway  Hotel,  Salon  K.  1700 
Jefferson  Davis  Ffi^way,  Arlington, 
Virginia,  commencing  at  2  p.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Opening 
Remarks  and  Introductions;  (2) 
Approval  of  Minutes  of  September  19, 
1986.  Meeting:  (3]  Executive  Director's 
Report  on  Administrative  Activities;  (4) 
Special  Committee  Activities  Report  for 
September-October  1986;  (5) 
Consideratiaa  of  Proposals  to  Establish 
New  Special  Committees;  (6) 


Consideration  for  Approval  of  Special 
Committee  Reports:  (a)  Special 
Committee  137  Report,  'T^inimum 
Operational  System  Performance 
Standards  for  Area  Navigation 
Equipment  Using  Loran-C  Inputs,"  (b) 
Special  Committee  153  Report, 
"Minimum  Operational  Performance 
Standards  for  Airborne  ILS  Localizer 
Receiving  Eqnipmeni  Operating  Within 
the  Radio  Frequency  Range  of  108-112 
MHz,"  (c)  Special  Committee  153  Report, 
"Minimum  Operational  Performance 
Standards  for  VOR  Receiving 


40292 
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Equipment  Operating  Within  the  Radio 
Frequency  Range  of  108-117.95  MHz"; 
[7]  Report  on  EUROCAE  Activities:  (8) 
Comments  and  Reports  by  International 
Associates  Present;  (9)  Other  Business; 
and  (10)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  October  24, 
1986. 

Wendie  F.  Chapman, 

Designated  Officer. 

[FR  Doc.  88-24943  Filed  11-4-86;  8:45  am] 

BILUNQ  COOC  4t10-13-M 


Meeting  To  Allocate  High  Oeneity 
Traffic  Airport  Slots  by  Lottery 

agency:  Federal  Aviation 

Administration  (FAA),  Department  of 

Transportation,  (DOli. 

action:  Notice  of  meeting  to  allocate 

High  Density  Traffic  Airport  slots  by 

lottery. 


summary:  In  December  1985  the 
Secretary  of  Transportation  issued  a 
rule  establishing  procedures  for  the 
allocation  and  transfer  of  operating  slots 
at  the  four  airports  designated  as  high 
density  traffic  airports:  Kennedy 
International,  LaGuardia.  O'Hare 
International,  and  Washington  National 
Airports.  The  rule  provides  that 
unallocated  and  returned  slots  will  be 
distributed  by  lottery.  Special  Federal 
Aviation  RegulaUon  (SFAR)  No.  48. 
issued  by  the  Secretary  in  March  1986, 
provides  for  two  special  lotteries  to 
distribute  up  to  5  percent  of  air  carrier 
slots  at  LaGuardia,  O'Hare,  and 
National  airports. 

This  notice  announces  a  meeting  to 
conduct  3  lotteries:  (1)  the  second 
special  lottery  under  SFAR  No.  48.  for 
allocation  of  air  carrier  slots  at 
LaGuardia,  O'Hare,  and  National 
airports,  (2)  a  lottery  of  air  carrier  slots 
which  have  become  available  at  any  of 
the  four  airports  since  March  27, 1986, 
and  (3)  a  lottery  of  commuter  slots 
which  have  become  available  at  any  of 
the  four  airports  since  April  29, 1986. 

DATES: 

Meeting:  The  meeting  will  be  held  on 
Tuesday.  December  9, 1986.  The  air 


carrier  slot  lotteries  will  begin  at  9:00 
a.m.  The  commuter  slot  lottery  will 
begin  at  1:30  p.m. 

Requests  to  participate:  Notice  of 
intent  to  participate  must  be  received  by 
5:00  p.m.  on  the  following  dates: 
Incumbent  operators:  December  5, 1986; 
new  entrant  operators:  November  24, 
1986. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  Third  Floor 
Auditorium,  800  Independence  Avenue. 
SW..  Washingtoa  DC 

Requests  to  participate  in  the  lottery 
should  be  submitted  to:  Office  of  the 
Chief  Counsel.  Slot  Administration 
Office,  AGC-200.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L  Bennett,  Manager,  Airspace 
and  Air,  Traffic  Law  Branch,  AGC- 
230,  Telephone:  (202)  267-3491 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

SUPPLEMENTARY  MFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of 
Amendment  No.  93-49,  "High  Density 
Traffic  Airports;  Slot  Allocation  and 
Transfer  Methods."  and  SFAR  No.  48, 
"Special  Slot  Withdrawal  and 
Reallocation  Procedures."  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Public  Affairs, 
Attention:  Public  Information  Center, 
APA-430,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591;  or  by 
calling  (202)  42&-a058.  Communications 
must  identify  the  amendment  number  of 
the  document.      j 

Background 

On  December  16. 1985.  the 
Department  of  Transportation  issued 
Amendment  No.  g&-49.  "High  Density 
Traffic  Airports;  Slot  Allocation  and 
Transfer  Methods;  Final  Rule"  (50  FR 
52180,  December  20, 1985),  adding  new 
Subpart  S  to  Part  93  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR  Part 
93,  Subpart  S.  The  rule  established 
procedures  for  the  allocation  and 
transfer  of  operating  slots  at  the  four 
airports  designated  as  high  density 
traffic  airports  under  the  High  Density 
Rule.  14  CFR  Part  93.  Subpart  K: 
Kennedy  International,  LaGuardia, 
O'Hare  International,  and  Washington 
National  Airports.  The  rule  provides 
that  unallocated  and  returned  slots  will 
be  distributed  by  lottery. 

On  March  7, 1986,  the  Department 
issued  Special  Federal  Aviation 
Regulations  48  (51  FR  8632,  March  12. 
1986)  which  announced  the  procedures 


for  lotteries  to  reallocate  certain  air 
carrier  slots  at  LaGuardia,  O'Hare 
International,  and  Washington  National 
Airports.  A  lottery  to  allocate  up  to  five 
percent  of  the  slots  at  the  three  airports 
was  held  on  March  27, 1986.  "The  SFAR 
states  that  a  second  lottery,  to  distribute 
slots  &om  the  special  lottery  pool  which 
are  available  because  they  were  not 
selected  on  March  27  or  because  they 
were  selected  and  returned  for  nonuse, 
will  be  held  by  December  15, 1986.  This 
lottery  fulfills  that  provision. 

A  small  number  of  air  carrier  slots  not 
covered  by  SFAR  No.  48  have  become 
available  since  March  27.  These  slots 
will  be  allocated  by  a  separate  lottery 
conducted  under  Subpart  S  procedures, 
immediately  following  the  secondary 
lottery  under  SFAR  No.  48.  This  lottery 
will  also  allocate  any  slots  not  selected 
in  the  SFAR  48  secondary  lottery  and 
not  designated  for  return  to  a  particular 
inciunbent  carrier  (as  a  result  of  having 
been  surrendered  by  that  carrier  in  the 
March  26  withdrawal  lottery  conducted 
under  SFAR  No.  48,  §  4). 

On  April  29. 1986,  a  lottery  of 
commuter  slots  at  all  four  high  density 
traffic  airports  was  conducted  under  the 
provisions  of  Subpart  S.  Since  that  time 
a  few  slots  have  again  become 
available,  through  operation  of  the  use- 
or-lose  provisions  of  14  CFR  93.227  and 
through  the  failure  of  some  carriers  to 
use  the  slots  obtained  in  the  April  29 
lottery  within  the  required  time.  The 
final  rule  issued  in  December  states  that 
lotteries  will  be  held  when  sufficient 
slots  were  available  for  general 
distribution,  but  normally  not  more  than 
twice  each  year.  In  consideration  of  the 
availability  of  slots  and  the  fact  that  no 
lottery  has  been  held  since  April  1986,  a 
lottery  of  commuter  slots  will  be  held  on 
December  9. 

On  June  10,  the  Department  issued  an 
amendment  to  Subpart  S  which,  among 
other  changes,  made  certain  minor 
modifications  to  the  Subaprt  S  lottery 
procedures  (51  FR  21708,  June  13, 1986). 
Specifically,  the  amendment  increases 
the  set-aside  of  slots  for  new  entrants 
from  15%  to  25%;  requires  that  operators 
withing  to  participate  In  the  lottery 
notify  the  FAA  of  any  common  control 
or  ownership  with  odier  carriers; 
prohibits  participation  by  carriers  which 
drew  slots  in  the  previous  lottery  and 
failed  to  use  them;  and  provides  that 
unselected  slots  from  the  new  entrant 
pool  will  be  distributed  to  incumbents. 

These  changes  will  be  incorporated  in 
the  general  lotteries  oa  December  9. 
However,  the  special  air  carrier  slot 
lottery  conducted  under  SFAR  No.  48  is 
not  ejected. 
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Seconduy  Lotteiy  Undar  SFAR  4B 

Time:  9:00  a.m.,  December  9. 

Requests  to  Participate: 

For  each  of  the  three  airports  covered 
by  SFAR  No.  48.  each  U.S.  air  carrier 
operating  at  the  airport  with  fewer  &an 
eig^t  total  slots  (inchidiiig  all 
international  or  domestic,  commuter  or 
air  carrier  slots),  and  desiriog  to  be 
included  in  the  secondary  iottny  to 
obtain  slots  under  SFAR  NO.  48.  must 
notify  the  Office  of  the  Chief  Counsel 
Slot  Administration,  AGC-200, 800 
Independence  Avenue.  SW.. 
Washington.  DC  20601.  that  it  desires  to 
participate  in  the  reallocation  lottery  for 
that  airport  The  notification  must  be  in 
writing  and  must  be  submitted  in 
duplicate  by  5K)0  p jb.  Eastern  Standard 
Time  on  December  5.  llie  notificatian 
must  include  a  CCTtified  statement 
signed  by  an  officer  of  the  operator 
indicating  that  the  operator  operates  or 
has  contracted  for  sufficient  aircraft 
having  a  miximam  seating  capacity  of  56 
or  more  to  use  the  slots  to  be  c^jtained 
and  diat  the  operator  has  bona  fide 
plans  to  use  all  requested  slots  within 
the  timeframe  described  in  Section  6  of 
SFAR  No.  4& 

Any  U.S.  new  entrant  air  carrier 
wish^  to  initiate  scheduled  service  at 
the  airport  shall  be  included  in  the 
lottery  if  it:  (1)  Has  appropriate 
economic  authority  imder  Title  IV  of  the 
Federal  Aviation  Act  of  1958,  as 
amended;  (2)  has,  at  the  time  of  the 
lottery,  FAA  operating  authority  under 
Part  121:  and  (3)  notifies  the  Office  of 
the  Chief  Counsel,  Slot  Administation 
Office,  AGC-200.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
that  it  desires  to  participate  in  the 
lottery.  The  notification  must  be  in 
writing  and  must  be  submitted  in 
duplicate  by  5:00  p.ra.  Eastern  Standard 
Time  on  November  24.  The  additional 
notification  time  for  new  entrimts  is 
needed  to  confirm  the  certification 
status  of  applicants.  The  notification 
must  include  a  certified  statement 
signed  by  an  officer  of  the  operator 
indicating  that  the  operator  c^erates  or 
has  contracted  for  sufficient  aircraft 
having  a  maximiun  certificated 
passenger  seating  capacity  of  56  or  more 
to  use  the  slots  to  be  obtained  and  that 
the  operator  has  bona  fide  plans  to  use 
all  requested  slots  within  the  timefi-ame 
described  in  section  6  of  SFAR  No.  48. 

A  carrier  which  obtained  slots  in  the 
lottery  on  March  27  shall  not  be  eligible 
to  participate  in  this  secondary  lottery  S 
any  of  the  following  situations  applies: 

(1)  The  carrier  failed  to  use  the  slots 


in  accordance  with  Sectioo  6  of  SFAR 
No.  48  or  an  exemption  from  that  section 
issued  by  the  FAA. 

(2)  The  carrier  sold,  or  transferred  for 
consideration  other  dian  one  or  more 
slots  at  the  same  airport,  die  slots 
selected  in  the  lottery. 

(3)  The  carrier  l^ed  those  slots  on  a 
long-tena  basia  (moe  dian  one  year), 
which  is  the  equivalent  of  a  sale  for  the 
purposes  of  deteimining  whether  a 
carrier  made  bona  fide  use  of  slots 
obtained  in  the  lottery  as  a  new  entrant 

Carriers  obtaining  slots  under  the 
SFAR  46  lottery  are  reminded  of  the  use 
requirements  for  those  slots  contained  in 
SFAR  No.  46,  particularly  section  6. 
Among  those  requirements  are  the  need 
for  carriers  obtaining  slots  to: 
— ^Begin  to  use  them  between  90  and  180 

days  afier  the  lottery. 
— Give  the  incumbent  carrier  90  days 

notice  of  intent  to  operate. 
— Use  the  slots  only  in  scheduled 

domestic  passenger  operations. 
— Comply  with  the  65%  slot  use 

requirements  once  operations  are 

initiated. 
— Use  the  slots  only  with  aircraft  having 

56  or  more  seats  for  90  days  before 

transfer  restrictions  are  removed. 
Carriers  are  expected  to  be  familiar  with 
SFAR  48  requirements  and  to  adhere 
strictly  to  those  requirements. 

Lottery  nrxxdures: 

Air  carrier  slots  will  be  distributed  in 
accordance  widi  the  procedures 
established  in  SFAR  No.  48: 

(a)  Random  drawings  shall  be  held  to 
determine  the  order  of  slot  selection  by 
the  ^igible  carriers. 

(b)  An  operator  may  select  up  to  two 
slots  available  at  die  airport  during  each 
selection  sequence,  except  that  new 
entrant  carriers  may  select  up  to  four 
slots,  if  available,  in  the  first  sequence. 
(See  limitation  in  petragraph  (d)  below). 

(c)  At  the  lottery,  each  operator  must 
make  its  selection  within  5  minutes  after 
being  called  or  it  shall  lose  its  turn.  If 
capacity  still  remains  after  eadi 
operator  has  had  an  opportunity  to 
select  slots,  die  allocation  sequence  will 
be  repeated  in  the  same  order. 

(d)  No  carrier  may  select  more  than 
e^t  slots  under  SFAR  No.  48  or  select 
any  slots  that  would  result  in  it  having  a 
total  of  more  than  eight  slots  at  any  one 
airport  reduced  by: 

(1)  Each  slot  lost  under  1 93.227(8] 
since  December  16, 1985;  and 

[2]  Each  non-lottery  slot  transferred 
for  consideration  other  than  one  or  more 
slots  at  the  same  airport  since  March  27, 
1986.  The  transfer  of  non-lotteiy  slots 


does  not  a&ct  eligibility  to  participate 
in  the  secondary  lotteiy.  However,  the 
nimiber  of  slots  whidi  may  be  selected 
will  be  reduced  by  slots  voluntarily 
relinquished  since  the  March  lottery.  It 
would  be  unfair  to  permit  a  limited 
incumbent  carrier  that  sold  its  existing 
slots,  after  acquiring  lottery  slots,  to 
continue  to  compete  widi  new  entrant 
carriers  in  the  secondary  lottery  for  no 
purpose  odier  than  to  obtain  slots  to 
replace  the  slots  sold. 

(e)  If  all  eligible  carriers  decide  not  to 
select  additional  slots  or  have  selected 
their  maximum  number  of  slots,  the 
lottery  at  that  airport  will  end  and  the 
remaining  slots  will  be  returned  to  die 
carriers  from  which  they  were 
wididrawn  under  Section  4  of  SFAR  No. 
48. 

GENERAL  SLOT  LOTTERIES  UNDER 
14  CFR  93,225 

Time:  Air  carrier  lottery:  Immediately 
after  completion  of  the  SFAR  48  lottery. 

Commuter  operator  lottery:  1:30  pjn., 
December  9. 

Requests  to  Participate: 

For  each  of  the  high  density  airports, 
each  air  carrier  and  commuter  operator 
operating  at  that  airport  will  be  included 
in  the  appropriate  lottery  for  the  aiiport 
upon  written  notification  to  the  FAA  by 
5:00  p  jn.  on  Friday.  December  5.  of  the 
operator's  desire  to  participate. 

Any  air  carrier  or  commuter  operator 
which  (i)  is  not  operating  at  the  airport 
and  (ii)  has  not  failed  to  operate  slots 
obtained  in  the  previous  lottery,  but 
wishes  to  initiate  service  at  the  airport, 
shall  be  included  in  the  lottery  if  that 
operator  notifies  the  Office  of  the  Chief 
Counsel  in  writing.  To  be  eligible  to 
participate,  the  operator  must  hold 
appropriate  economic  authority  under 
Title  rv  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  and  must  hold  or 
have  made  substantial  progress  in 
obtaining  FAA  operating  authority 
under  Part  135  or  Part  121  of  Title  14  of 
the  Code  of  Federal  Regulations. 
"Substantial  progress"  for  this  purpose 
is  defined  in  14  CFR  S  93.225(g).  The 
notification  must  also  include  a 
statement  as  to  whether  there  is  any 
common  ownership  or  control  of,  by,  or 
with  any  other  carrier  as  defined  in  14 
CFR  93.213(c).  The  notification  must  be 
in  duplicate  and  must  be  received  by 
5:00  p.m.  on  Monday,  November  24.  The 
additional  notification  time  for  new 
entrants  is  needed  to  confirm  the 
certification  status  of  applicants. 

All  notifications  of  intent  to 
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participate  in  the  lottery  must  be 
submitted  to  the  address  listed  under 
"Aoomsses"  above. 

Lottery  Procedures: 

A  list  of  the  air  carrier  and  commuter 
slots  to  be  allocated  will  be  prepared  by 
the  FAA  and  will  be  available  by 
December  5, 1986.  Slots  not  allocated  in 
the  SFAR  48  lottery  will  be  included  in 
this  lottery  if  they  were  not  slots  subject 
to  withdrawal  from  incumbent  carriers 
under  section  4  of  SFAR  No.  48.  The  list 
may  be  obtained  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  A  Separate 
lottery  will  be  conducted  for  slots  at 
each  airport. 

Slots  will  be  allocated  in  accordance 
with  the  lottery  procedures  set  forth  in 
14  CFR  Subpart  S,  93.225.  The 
procedures  for  the  lottery  at  each  airport 
may  be  summarized  as  follows: 

1.  A  random  lottery  will  be  held  to 
determine  the  order  of  slot  selection. 

2.  During  the  first  selection  sequence. 
25  percent  of  the  slots  available  at  each 
airport  but  no  fewer  than  two  slots  shall 
be  reserved  for  selection  by  new  entrant 
carriers. 

3.  Each  carrier  will  make  its  selection 
in  the  order  determined  in  the  initial 
sequence  lottery,  except  that  only  new 
entrant  carriers  will  be  permitted  to 
make  selections  until  the  percentage  of 
slots  set  aside  for  new  entrants  is 
selected.  The  normal  sequence  will 
resume  at  that  time,  beginning  with  the 
first  incumbent  carrier  passed  over 
during  the  new  entrant  selections. 

4.  An  operator  may  select  any  two 
slots  available  at  the  airport  during  each 
selection  sequence,  except  that  new 
entrant  carriers  may  select  four  slots,  if 
available,  in  the  first  sequence. 

5.  Each  operator  must  make  its 
selection  within  5  minutes  after  being 
called  or  it  shall  lose  its  turn.  If  capacity 
remains  after  each  operator  has  had  an 
opportunity  to  select  slots,  the  allocation 
sequence  will  be  repeated  in  the  same 
order. 

Public  Process 

The  meeting  is  open  to  the  public  and 
all  interested  persons  are  invited  to 
attend.  All  lotteries  will  be  held  at  FAA 
Headquarters  in  the  Third  Floor 
Auditorium. 

Issued  in  Washington.  DC  on  October  31, 
1986. 

E.  Tazewell  Ellett, 

Chief  Counsel. 

[FR  Doc.  86-25000  Filed  11-4-86;  8:45  am] 

BILUNO  COOC  4t10-13-M 


Federal  Railroad  Administration 

(FRA  Walvw  Petition  Docfctt  No.,  HS-86- 
18] 

Petition  for  Exemption  From  the  Hours 
of  Service  Act;  Amador  Central 
Railroad  Co. 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Amador  Central  Kailroad  Company 
(ACR)  has  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
permanent  waiver  of  comphance  with 
the  provisions  of  the  Hours  of  Service 
Act  (83  Stat.  464.  Pub.  L.  91-169. 45 
U.S.C.  64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  for  a  period  in  excess  of  12 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  no  more  than  15 
employees  who  are  subject  to  the 
statute  to  seek  an  exemption  from  the  12 
hoiu-  limitation. 

The  ACR  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  petitioner  indicates 
that  granting  the  exemption  is  in  the 
public  interest  and  will  not  adversely 
affect  safety.  Additionaly,  the  petitioner 
asserts  that  it  employes  not  more  than 
15  employees  and  has  demonstrated 
good  cause  for  granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  an  opportunity 
for  oral  comment  since  the  facts  do  not 
appear  to  warrant  it.  Communications 
concerning  the  proceedings  should 
identify  this  docket  number  and  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

Communications  received  before 
December  20, 1986,  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  will  be 
considered  as  far  as  practicable.  All 
conmients  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  (9  a.m.-5  p.m.)  in 
Room  8201,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 

Issued  in  Washington,  DC,  on  October  30, 
1986. 

J.W.  Walsh. 

Associate  Administrator  for  Safety. 

[FR  Doc.  86-25014  Filed  11-4-88;  8:45  am] 

NLUNQ  CODE  491l>-0e-M 


Research  and  Special  Programs 
Administration 

[Doclcet  No.  iRA-37] 

Citizens  Against  Nudear  Tniddng; 
Application  for  inconsistency  RuUng; 
Correction 

AQENCY:  Research  and  Special  Programs 
Administration.  DOT. 

action:  PubUc  Notice  and  Invitation  to 
Comment:  Correctional 

In  FR  Doc.  86-23624  beginning  on  page 
37248  in  the  issue  of  Monday.  October 
20. 1986,  make  the  following  correction: 
on  page  37249.  in  the  first  column,  under 
"Addresses",  change  the  last  two 
sentences  to  read:  "A  copy  of  each 
comment  and  rebuttal  comment  also 
must  be  sent  to  Mr.  Lindsay  Audin. 
Technical  Director.  Citizens  Against 
Nuclear  Trucking.  21547  47th  Ave., 
Bayside,  NY  11591.  and  to  TBTA's 
Counsel.  Joseph  Bulgatz.  Esq.. 
Triborough  Bridge  and  Tunnel 
Authority.  P.O.  Box  33.  New  York,  NY 
10035.  and  that  fact  certified  to  at  the 
time  comment  is  submitted  to  the 
Dockets  Branch.  [The  following  Format  i 
is  suggested:  "I  hereby  certify  that 
copies  of  this  comment  have  been  sent 
to  Messrs.  Audin  and  Bulgatz  at  the 
addresses  specified  in  the  Federal 
Register."]" 

Issued  in  Washington,  DC  on  October  30, 
1986. 

Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 
Transportation. 

[FR  Doc.  86-24982  Filed  11-4-86;  8:45  am] 

BILUNO  CODE  4910-60-M 


VETERANS  ADIMINiSTRATION 

Cost-of-Uving  Adjustnents  and 
Headstone  or  Marker  Allowance  Rate 

agency:  Veterans  Administration. 
action:  Notice. 

summary:  As  required  by  law  the 
Veterans  Administradon  (VA)  is  hereby 
giving  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
rates  and  income  limitations.  These 
COLAs  affect  the  pension  and  parents' 
dependency  and  indemnity 
compensation  (DIC)  programs.  These 
adjustments  are  based  on  the  rise  in  the 
Consumer  Price  Index  (CPI)  during  the 
one  year  period  ending  September  30. 
1986.  The  VA  is  also  ^ving  notice  of  the 
maximum  amount  of  neimbursement  that 
may  be  paid  for  headstones  or  markers 
purchased  in  lieu  of  Government- 
furnished  headstones  or  markers  in 
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fiscal  year  1987  which  began  on  October 

1,1986. 

dates:  These  COLAs  are  effective 

December  1, 1986.  The  headstone  or 

marker  allowance  rate  is  effective 

October  1, 1986. 

FOR  FMITHEII  mTORMATMM  CONTACT: 
Robert  M.  White,  Chief.  Regulations 
Sta£f,  Ckimpensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  (202)  23^-3005. 
SUPPUEMENTARV  INFOmiATION:  Under 

the  provisions  of  38  U.S.C.  3112  and  sec. 
306  of  Pub.  L  95-588  the  VA  is  required 
to  increase  the  benefit  rates  and  income 
Umitations  in  the  pension  and  parents' 
Die  programs  by  the  same  percentage, 
and  effective  the  same  date,  as 
increases  in  the  benefit  amounts 
payable  under  title  II  of  the  Social 
Security  Act  The  increased  rates  and 
income  limitations  are  also  required  to 
be  published  in  the  Federal  Register. 
The  Social  Security  Administration 
has  announced  that  there  will  be  a  1.3 
percent  cost-of-living  increase  in  social 
security  benefits  effective  December  1, 
1986.  llierefore,  applying  the  same 
percentage,  the  following  increased 
rates  and  income  limitations  for  the 
VA's  pension  and  parents'  DIG 
programs  will  be  effective  December  1. 
1986. 

Improved  Pennon 

Table  1 

Maximum  Annual  rates 

(1)  Veterans  permanently  and  totally 
disabled  (38  U.S.C.  521).  Veteran  with 
no  dependents,  $5,963.  Veteran  with  one 
dependent  $7,811.  For  each  additional 
dependent  $1,012. 

(2)  Veterans  in  need  of  aid  and 
attendance  (38  U.S.C.  521).  Veteran  with 
no  dependents,  $9,539.  Veteran  with  one 
dependent  $11,387.  For  each  additional 
dependent  $1,012. 

(3)  Veterans  who  are  housebound  (38 
U.S.C.  521).  Veteran  with  no  dependents, 
$7,288.  Veteran  with  one  dependent 
$0,137.  For  each  additional  dependent 
$1,012. 

(4)  Two  veterans  married  to  one 
another  combined  rates  (38  U.S.C.  521). 
Neither  veteran  in  need  of  aid  and 
attendance  or  housebound,  $7,811. 
Either  veteran  in  need  of  aid  and 
attendance,  $11,387.  Both  veterans  in 
need  of  aid  and  attendance,  $14,961. 
Either  veteran  housebound,  $9,137.  Both 
veterans  housebound;  $10,463.  One 
veteran  housebound  and  one  veteran  in 
need  of  aid  and  attendance.  $12,712.  For 
each  dependent  child.  $1,012. 

(5)  Surviving  spouse  alone  and  with  a 
child  or  children  of  the  deceased 
veteran  in  custody  of  the  surviving 


spouse  (38  U.S.C.  541).  Surviving  spouse 
alone,  ^,996.  Surviving  spouse  and  one 
child  in  his  or  her  custody,  $5,235.  For 
additional  child  in  his  or  her  custody, 
$1,012. 

(6)  Surviving  spouses  in  need  of  aid 
and  attendance  (38  U.S.C.  541). 
Surviving  spouse  alone,  $6,392. 
Surviving  spouse  with  one  child  in  his  or 
her  custody,  $7,628.  For  each  additional 
child  in  his  or  her  custody,  $1,012. 

(7)  Surviving  spouses  who  are 
housebound  (38  U.S.C.  541).  Surviving 
spouse  alone,  $4,885.  Surviving  spouse 
and  one  child  in  his  or  her  custody, 
$6,121.  For  each  additional  child  in  his 
or  her  custody,  $1,012. 

(8)  Surviving  child  alone  (38  U.S.C. 
542),  $1,012. 

Reduction  for  income.  The  rate 
payable  is  the  applicable  maximum  rate 
minus  the  countable  annual  income  of 
the  eligible  person.  (38  U.S.C.  521,  541, 
and  542). 

Mexican  border  period  and  World 
War  I  veterans.  The  apphcable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  table  shall  be 
increased  by  $1,347.  (38  U.S.C.  521(g)). 

Paiento'  DIG 

Die  (dependency  and  indemnity 
compensation)  shall  be  paid  monthly  to 
parents  of  a  deceased  veteran  in  the 
following  amounts.  (38  U.S.C.  415). 

Table  2 

One  parent  If  there  is  only  one  parent 
the  monthly  rate  of  DIG  paid  to  such 
parent  shaU  be  $279  reduced  on  the 
basis  of  the  parent's  annual  income 
according  to  the  following  formula: 

For  Each  $i  of  Annual  Income 


The  $278  moMMy 

rats  itnl  be  reduced 

by 

Whichiimore 
than 

But  not  more 
than 

10.00 

M... _ 

0 
$800 

$800 

6,783 

No  DIG  is  payable  under  this  table  if 
annual  income  exceeds  $6,783. 

One  Parent  Who  Has  Remarried.  If 
there  is  only  one  parent  and  the  parent 
has  remarried  and  is  living  with  the 
parent's  spouse,  DIG  shall  be  paid  under 
table  2  or  under  table  4,  whichever  shall 
result  in  the  greater  benefit  being  paid  to 
the  veteran's  parent  In  the  case  of 
remarriage,  the  total  combined  annual 
income  of  the  parent  and  the  parent's 
spouse  shall  be  counted  in  determining 
the  monthly  rate  of  DIG. 

Two  parents  not  living  together.  The 
rates  in  table  3  apply  to  (1)  two  parents 
who  are  not  living  together,  or  (2)  an 
unmarried  parent  when  both  parents  are 
living  and  the  other  parent  has 


remarried.  The  monthly  rate  of  DIG  paid 
to  each  such  parent  shall  be  $199 
reduced  on  the  basis  of  each  parent's 
annual  income,  according  to  the 
following  formula: 

Table  3 

For  Each  si  of  Annual  Income 


The  SIM  momMy 

rata  M«  be  reduced 

by 

Which  ia  more 

But  not  more 
than 

S0.00... 

0 

saoo 

1.000 
1.200 

$800 

1.000 
1.200 
6.783 

.05 _  

.07 

.06 

No  DIG  is  payable  under  this  table  if 
annual  income  exceeds  $6,783. 

7Vo  parents  living  together  or 
remarried  parents  living  with  spouses. 
The  rates  in  table  4  apply  to  each  parent 
living  with  another  parent  and  each 
remarried  parent  when  both  parents  are 
alive.  The  monthly  rate  of  DIG  paid  to 
such  parents  will  be  $188  reduced  on  the 
basis  of  the  combined  annual  income  of 
the  two  parents  living  together  or  the 
remarried  parent  or  parents  and  spouse 
or  spouses,  as  computed  under  the 
following  formula: 

Table  4 

For  Each  $1  of  Annual  Income 


The  $188  maHMy 

rale  thai  be  reduced 

by 

than 

But  no)  more 
than 

$0.00 

0 
$1,000 
1.700 
2.200 
2,700 
3,200 
3.600 

$1,000 
1  700 

.03 

.04 

.05 

2,200 
2,700 
3,200 
3.600 
9.120 

.06 

.07 - 

.06 

No  DIG  is  payable  under  this  table  if 
combined  annual  income  exceeds 
$9,120. 

The  rates  in  this  table  are  also 
applicable  in  the  case  of  one  surviving 
parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 
parent  and  spouse,  if  this  would  be  a 
greater  benefit  than  that  specified  in 
table  2  for  one  parent. 

Aid  and  attendance.  The  monthly  rate 
of  DIG  payable  to  a  parent  under  tables 
2  through  4  shall  be  hicreased  by  $147  if 
such  parent  is  (1)  a  patient  in  a  nursing 
home,  or  (2)  helpless  or  blind,  or  so 
nearly  helpless  or  blind  as  to  need  or 
require  the  regular  aid  and  attendance 
of  another  person. 

Minimum  rate.  The  monthly  rate  of 
DIG  payable  to  any  parent  under  tables 
2  through  4  shall  not  be  less  than  $5, 
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Sectkm  SOS  Peniion  Income  Umitatkms 

Table  5 

(1)  Vetei'an  or  surviviiig  spotue  with 
no  dependents.  $8,783  (Pub.  L.  95-^588, 
section  306(a]). 

(2)  Veteran  with  no  dependents  in 
need  of  aid  and  attendance,  $7,283  (38 
U.S.C.  521(d]  as  in  effect  on  December 
31, 1978). 

(3)  Veteran  or  surviving  spouse  with 
one  or  more  dependents,  $9,120  (Pub.  L 
95-^588.  section  306(a]]. 

(4]  Veteran  with  one  or  more 
dependents  in  need  of  aid  and 
attendance,  $9,820  (38  U.S.C.  521(d)  as  in 
effect  on  December  31, 1978). 

(5)  Child  (no  entitled  veteran  or 
surviving  spouse),  $5,543  (Pub.  L  95-588, 
section  306(a)). 

(6)  Spouse  income  exclusion  (38  CFR 
3.262),  $2,161  (Pub.  L  95-588,  section 
306(a)(2)(B)). 

Old-Law  Pension  Income  Limitations 

Table  6 

(1)  Veteran  or  surviving  spouse 
without  dependents  or  an  entitled  child, 
$5,937  (Pub.  L.  95-588,  section  306(b)). 

(2)  Veteran  or  surviving  spouse  with 
one  or  more  dependents,  $8,562  (Pub.  L 
95-588,  section  306(b)). 

Headstone  or  Marker  Allowance 

Under  38  U.S.C.  906(d)  the  VA  may 
provide  reimbursement  for  the  cost  of 
non-Government  headstones  or  markers 
at  a  rate  equal  to  the  actual  cost  or  the 
average  actual  cost  of  Government- 
furnished  headstones  or  mailcers  during 
the  fiscal  year  preceeding  the  fiscal  year 
in  which  the  non-Government  headstone 
or  marker  was  purchased,  whichever  is 
less. 

The  average  actual  cost  of 
Government-furnished  headstones  and 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  the 
VA's  costs  diuing  that  fiscal  year  for 
procurement,  transportation.  Monument 
Service  and  miscellaneous 
administration,  inspection  and  support 
staff  by  the  total  niunber  of  headstones 
and  markers  procured  by  the  VA  during 
that  fiscal  year  and  rounding  to  the 
nearest  whole  dollar  amount 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  for  fiscal  year  1986  under  the 
above  computation  method  was  $71. 
Therefore,  effective  October  1, 1986.  the 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
purchased  during  fiscal  year  1987  is  $71. 


Dated  Novembers.  1B66. 
Thomas  K.  TumagOb 
Administrator, 

[FR  Doc  88-25052  Piled  11-4-86;  8:45  am] 
HLUNQ  CODE  ■320-01-M 

Advisory  Commlttos  on  Native 
AfiMrican  Vctarans;  Roschaduled 
MMtina 

The  meeting  of  the  Advisory 
Conunittee  on  Native  American 
Veterans  which  was  scheduled  for 
November  12  through  14. 1986,  (51  FR 
36630,  October  14, 1986),  has  been 
rescheduled  to  December  10  through  12, 
1986.  The  sessions  will  be  held  in  the 
Omar  Bradley  Conference  Room, 
Veterans  Administration  Central  Office, 
810  Vermont  Avenue,  NW,.  Washington, 
DC.  The  meetings  on  December  10  and 
11  will  convene  at  8:30  a.m.,  and  run 
until  4:30  p.m.  The  December  12  meeting 
will  convene  at  8:30  a.m.,  and  adjourn  at 
12:30  p.m.  All  sessions  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Mr.  Jolm  Fulton, 
M.S.W.,  Coordinator,  Advisory 
Committee  on  Native  American 
Veterans,  (202)  238-2614. 

Dated:  October  27, 1986. 

By  direction  of  the  Administrator: 
Rosa  Maria  Fontanet, 
Committee  Management  Officer. 
[FR  Doc.  88-24997  Fied  11-4-86;  8:45  am] 
BILUNO  CODE  nzO-OI-M 

Performance  Review  Board  Member* 
List 

AOENCY:  Veterans  Adminstration. 
action:  Notice. 

summary:  Under  the  provisions  of  5 
U.S.C.  45314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Veterans 
Adminstration's  Performance  Review 
Boards  which  was  pubhshed  in  the 
Federal  Register  (50  FR  47323,  November 
15. 1985). 

EFFECTIVE  DATE:  November  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT:  K. 

Joyce  Edwards,  Office  of  Personnel  and 
Labor  Relations  (05A3,  Veterans 
Adminstration,  810  Vermont  Aveue, 
NW,  Washington,  DC  20420,  (202)  233- 
3423. 

The  members  of  the  VA's 
Performance  Review  Board  are: 


VA  Perfonnance  Review  Boaid 

Chairperson 

Thomas  E.  Harvey,  Deputy 
Administrator 

Menibers 

John  A.  Gronvall.  M.Dm  Acting  Chief 

Medical  Director 
John  Vogel.  Chief  Benefits  Director 
Arthur  S.  Hamerschleg.  Acting  Chief 

Memorial  Affairs  Director 
Susan  Livingstone,  Asssociate  Deputy 

Administrator  for  Uigistics 
Joan  E.  Lamb.  Associate  Deputy 

Administrator  for  Public  and 

Consumer  Affairs 
Burt  L  Talcott  Associate  Deputy 

Administrator  for  Congressional  and 

Intergovenmiental  A&irs 
David  A.  Cox.  Associate  Deputy 

Administrator  for  Management 
Donal  L  Ivers,  General  Counsel 
Kenneth  E.  Eaton,  Chairman,  Board  of 

Veterans  Appeals 
Jack  J.  Sharkey,  Director.  Office  of  Data 

Management  and 

TelecommunicationB 
Conrad  R.  Hoffman.  Director.  Office  of 

Budget  and  Finance  (Controller] 
Raymond  S.  Blunt.  Diiector.  Office  of 

Program  Analysis  and  Evaluation 
Gerald  E.  Neumann,  Director,  Office  of 

Facilities 
Michel  Rudd,  Director.  Office  of 

Personnel  and  Labor  Relations 
E.  L  Harper,  Acting  Director,  Office  of 

Procurement  and  Supply 
Robert  W.  Schultz.  Director.  Office  of 

Information  Management  and 

Statistics 
Renald  P.  Morani.  Deputy  Inspector 

General 

Alternate 

Arthur  J.  Lewis.  M.D.  Acting  Deputy 
Chief  Medical  Director 

Department  of  Medidne  and  Surgery 

Peifocmanca  Review  Boaid 

Chairperson 

Arthur  J.  Lewis,  M.D.  Acting  Deputy 
Chief  Medical  Director 

Members  | 

Robert  E.  Lindsey,  Jr.,  Director  for 

Operations 
D.  Earl  Brown.  Jr..  M.D..  Associate 

Deputy  Chief  Medical  Director  for 

Programs,  Planning  and  Policy 

Development 
Albert  B.  Washko.  Director.  Northwest 

Region 
Donald,  B.  Thompson.  Director. 

Southeast  Region 
Albert  Zambeiian.  Director.  Great  Lakes 

Region 
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Sidney  M.  Ford.  Director.  Midwestern 

Region 
Richard  P.  Miller.  Director. 

Southwestern  Region 
Alvis  B.  Carr.  Jr..  Acting  Director. 

Western  Region 
John  J.  Lee.  Director,  Mid-Atlantic 

Region 
Charles  V.  Yarbrough,  Director. 

Management  Support  Office 
Francis  E.  Conrad.  M.D..  Director.  Office 

of  Quality  Assurance 
Frederick  L  Malphurs.  Director, 

Resource  Management  Office 
Department  of  Veterans  Benefits 
Performance  Review  Board 
Chairperson 

David  A.  Brigham.  Executive  Assistant 
to  the  Chief  Benefits  Director 


Members 

Raymond  H.  Avent,  Deputy  Chief 

Benefits  Director  for  Field  Operations 
Grady  W.  Horton.  Deputy  Chief  BenefiU 

Director  for  Program  Management 
Paul  D.  Ising.  Deputy  Chief  Benefits 

Director  for  ADP  Systems 

Management 
Robert  W.  Gardner,  Director,  Budget 

Staff 
Gerald  P.  Moore,  Director, 

Compensation  and  Pension  Service 
Edward  D.  Green,  Director.  Veterans 

Assistance  Service 
Robert  M.  OToole,  Director,  Loan 

Guaranty  Service 
Dennis  R.  Wyant,  Director.  Vocational 

Rehabilitation  and  Counseling  Service 


Office  of  die  Inqiector  General 
Performance  Review  Board 

Chairperson 

James  H.  Curry,  Assistant  Inspector 
General  for  Audit  Policy  and 
Oversight.  Department  of  Defense 

Members 

Joseph  Genovese,  Acting  Inspector 

General  Department  of 

Transportation 
Raymond  S.  Blunt  Director,  Office  of 

Program  Analysis  and  Evaluation 

Alternates 

Conrad  R.  Hoffinan.  Director.  Office  of 
Budget  and  Finance  (Controller) 
Dated:  October  29, 1986. 

Thomas  K.  Tumage. 

Administrator. 

[FR  Doc.  86-24998  Filed  11-4-86:  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunsfwie 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


CONTENTS 

Item 

International  Trade  Commission l,  2 

Nuclear  Regulatory  Commission 3 

Pacific  hkxthwest  Electric  Power  and 
Consen/ation  Planning  Council 4 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Wednesday,  November 
5, 1986  at  10:00  a.m. 

place:  Room  117,  701  E  Street,  NW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratiflcations 

4.  Petitions  and  Complaints: 

Certain  battery-powered  smoke  detectors 
(Docket  Number  1350). 

5.  Inv.  No.  701-TA-285  (Final)  and  731-TA- 

297,  298,  and  299  (Final)  (Porcelain-on- 
steel  cooking  from  Mexico,  the  People's 
Republic  of  China,  and  Taiwan) — 
briering  and  vote. 

6.  Update  of  discussion  of  the  Management 

Review  of  Procurement,  ADP,  and  the 
Property  Management  Systems. 

7.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 
October  23, 1986. 

(FR  Doc.  86-25032  Fi1iril-3-86;  9:10  am] 

BILUNG  COOe  7020-02-M 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  DATE:  Friday,  November  14, 
1986  at  2:00  p.m. 

PLACE:  Room  117,  701  E  Street,  NW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  pubhc. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 
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5.  Inv.  No.  731-TA-349  (Preliminary)  (Certain 

welded  carbon  steel  pipes  and  tubes 
from  Taiwan)— briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary.  • 

October  27, 1986. 

[FR  Doc.  86-25033  Filed  11-3-86;  9:11  am] 

BILUNG  COOE  7020-02-M 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  3, 10, 17,  and 
24, 1986. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW.,  Washington, 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  3 

Monday,  November  3 
10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6)  I 

2:00  p.m.  ' 

Briefing  on  CE  Containment  Program 
(Public  Meeting) 

Thursday,  November  6 
10:00  a.m. 
Briefing  on  Assessment  of  B&W  Plants 
(Public  Meeting) 
2:00  p.m. 
Briefing  on  Initiatives  to  Improve 
Maintenance  Performance  (Public 
Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Braidwood— Draft  Order  for  Resolution 
of  Dispute  Between  Braidwood  Board 
and  Ol  Over  Disclosure  of  Investigatory 
Information  (Tentative) 

b.  "Motion  for  Reformation"  in  Braidwood 
(Tentative) 

Friday,  November  7 
10:00  a.m. 

Briefing  on  Status  of  Performance  Indicator 

Program  (Public  Meeting)  (Postponed 

from  October  31 ) 

Week  of  November  10 — Tentative 

Monday,  November  in 
2:00  p.m. 
Briefing  on  Thermal  Hydraulic  Research 
Program  (Public  Meetinsl 


Friday,  November  14 
10:00  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  November  17~TeDtative 

Wednesday,  November  19 
10:00  a.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  5  &  7)  (Postponed  from 
October  31) 
2:00  p.m. 
Briefing  in  Advance  of  Publication  of  Draft 
NUREG-1150  (Source  Term)  (Public 
Meeting) 

Thursday,  November  26 
10:00  a.m. 
Discussion  of  Mangement-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6)  1 

2:00  p.m.  | 

Periodic  Meeting  with  NUMARC  (Public 
Meeting) 
3:30  p.m. 
Affirmation  Meeting  [Public  Meeting)  (if 
needed) 

Friday,  November 21     I 
10:00  a.m. 
Discussion  Possible  Vote  on  Davis  Besse 
Restart  (Public  Meeting) 

Week  of  November  24— Tentative 

Wednesday,  November  26 
10:00  a.m. 
Affrimation  Meeting  (Public  Meeting)  (if 
needed) 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Disposition  of  Petitions  for  Hearing 
Regarding  October  1986  Order  Modifyng 
License  of  Sequoyah  Fuels  Corporation" 
(Pulbic  Meeting)  was  held  on  October 
30. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

information:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker, 

Office  of  the  Secretary. 

[FR  Doc.  86-25019  Filed  10-31-86;  8:45  am] 

BILUNQ  CODE  7580-01-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

(Northwest  Power  Planning  Council). 

STATUS:  Open.  The  Council  will  also 
hold  an  executive  session  to  discuss 
civil  litiRation  and  personnel  matters. 
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TIII6  AND  DATB  November  12-13. 1986. 
9:00  a.m. 

place:  Council  Offices.  850  SW. 
Broadway,  Suite  1100.  Portland.  Oregon. 

MATTERS  TO  BE  CONSIDERED: 

November  12 

1.  Public  Comment  and  Council  Action  on  a 
Process  and  Criterion  for  Detennining 
Consistency  under  the  Resource  Acquisition 
Provisions  of  the  Northwest  Power  Act 
(Section  6(c)). 

2.  Council  Action  to  Enter  Rulemaking  to 
Amend  the  Model  Conservation  Standards 
for  New  Residential  Buildings. 


3.  Public  Comment  on  Petitions  to  Revise 
the  Model  Conservation  Standards  for  New 
Commercial  Buildings,  to  Adopt  Model 
Conservation  Standards  for  Existing 
Residential  Buildings,  to  Reinstate  Surcharge 
for  Conversion  Standards,  and  to  Adopt 
Model  Conservation  Standards  for  the  Direct 
Service  Industries  and  Federal  Agency 
Customers. 

4.  Status  Report  on  Regional  Economy  and 
Loads. 

November  13 

5.  Staff  Presentation  and  Public  Comment 
on  Issue  Paper  on  Salmon  and  Steelhead 
System  Objective  and  Pohcies. 


6.  Staff  Presentation,  Public  Comment  and 
Council  Action  on  Bonneville  Power 
Administration  Work  Plan  for  Fish  and 
Wildlife. 

7.  Council  Business. 

8.  PubUc  Comment. 

FOR  FURTHER  INFORMATION 
CONTACT:  Ms.  Bess  Atkins  at  (503) 
222-5161. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  8&-25043  Filed  11-3-86;  9:12  am) 
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Federal  Regulations. 

The  Office  of  the  Federal  Register. 
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2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
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necessary  to  research  Federal  agency  regulations  which 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  DeterminatioD  No.  87-3  of  October  27,  1966 

Detennination    Pursuant    to    Section    620E(e)    of   the    Foreign 
Assistance  Act  of  1961,  as  Amended 


[FR  Doc.  86-25250 
Filed  11-4-86:  4fl5  pm] 
Billing  code  3195-01-M 


Memorandum  for  the  Honorable  George  P.  Shultz.  the  Secretary  of  State 

Pursuant  to  section  620E(e)  of  the  Foreign  Assistance  Act  of  1961.  as  amended, 
22  U.S.C.  2375(e),  I  hereby  certify  that  Pakistan  does  not  possess  a  nuclear 
explosive  device  and  that  the  proposed  United  States  assistance  program  will 
reduce  significantly  the  risk  that  Pakistan  will  possess  a  nuclear  explosive 
device. 

You  or  your  delegatee  are  authorized  and  directed  to  pubUsh  this  determina- 
tion and  certification  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  October  27,  1986. 
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SUMMARV:  The  Nodear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  that  estaUish  the  procedures 
for  submitting  correspmulenoe,  reports, 
applications,  or  other  written 
communications  pertaining  to  the 
domestic  licensing  of  production  and 
utilization  facilities,  lie  amendments 
indicate  the  correct  mailing  address  for 
delivery  of  the  conmimiicatioos  and 
specify  the  number  of  copies  required  to 
facilitate  action  by  the  NRC  The 
proposed  amendments  will  resohre  a 
number  of  problems  that  have 
developed  during  the  past  several  years 
regarding  the  submission  of  applications 
and  reports.  In  addition  to  dar^ying  tiie 
procedures,  these  amendments  will 
result  in  a  reducti(Hi  in  reproduction  and 
postage  costs  for  the  affected  licensees. 
EFFECTIVE  DATE:  January  S,  1887. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Scott,  Informatian  fmd  Records 
Management  Branch.  Division  of 
Teduiical  Information  and  Document 
Control,  OfBce  of  Administration, 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  TelejAone:  (301) 
492-6585. 

SUPPLEMENTARY  INFORMATION:  Because 
of  varying  and  sometimes  conflicting 
requirements  for  the  submittal  of 
information  by  applicants  and  licensees, 
confusion  has  arisen  with  regard  to  copy 
requirements  and  proper  submittal 
procedures.  In  an  effort  to  clarify  these 
matters,  the  NRC  issued  Regulatory 


Guide  10.1  (Revisim  4)  "Compilation  of 
Reporting  Requirements  for  Persons 
Subject  to  NRC  Regulations"  and  on 
August  A,  1982  the  Director.  Division  of 
Liceasiog,  Office  of  Nuclear  Reactor 
Regulation,  issued  Generic  Letter  82-14 
"Submittal  of  Documents  to  Uw  Nuclear 
Regulatory  CommissioiL"  While  these 
efforts  at  clarification  resolved  much  of 
the  confusion,  these  guidance 
dociunents  contain  outdated  information 
and  in  many  cases  conflict  with 
requiranents  in  regulations  or  individual 
licenses.  Therefore,  die  NRC  is  issuing 
this  rule  to  specify  copy  requirements 
and  provide  nuiling  instructions.  The 
rule  also  clarifies  the  current 
requirement  in  i  50.30  for  making  an 
updated  copy  of  the  application 
available  at  an  appropriate  office  near 
the  site  for  inspection  by  the  public. 

This  rule  supersedes  all  existing 
requirements  and  guidance  with  mpect 
to  the  nimibiv  of  copies  and  maHing 
procedures.  The  Commission's  guidance 
documents  dealing  with 
communications  procedures  will  be 
revised  to  coofoim  with  the  rule. 
Licensees  whoae  technical 

specifications  ramtnig  ronflifrtng 

submittal  directions  are  authorized  by 
this  rule  to  delete  the  conflicting 
directions  by  pen-and-ink  changes  to 
their  technical  qiedficaticxis.  The 
ConunissioD  doM  not  expect  formal 
applications  for  amendment  of  license  to 
result  from  ths  rulemaking. 

This  rale  codifies  NRC  actions  to 
reduce  o^iy  requironents.  With  few 
exceptions,  copy  requkements  £ar 
licensee  reports  and  applications  are 
reduced  to  three.  By  reducing  the 
number  of  copies  transmitted  to  the 
Commissicm,  the  rule  will  result  in 
reduced  reproducticm  and  postage  costs 
for  licensees. 

Undesignated  paragraphs  in  the 
amended  text  have  been  designated  and 
obsolete  titles  of  NRC  personnel  have 
been  updated  to  reflect  current  NRC 
titles. 

Proposed  Ride 

On  March  28. 1985,  the  Commission 
published  a  proposed  rule  in  the  Federal 
Register  (SO  FR 11884)  that  would  (1) 
Clarify  and  standardize,  to  the  extent 
practical  the  procedures  for  making  Part 
50  submittals  to  the  NRC;  (2)  reduce 
overall  the  number  of  copies  of  Part  50 
submittals  that  applicants  and  licensees 
are  required  to  send  to  the  Commission; 


and  (3)  facilitate  the  flow  of  written 
communications  irom  the  affected 
licensees  to  NRC  staff  by  eliminating  the 
need  for  NRC  to  re-transmit  Part  50 
submittals  between  NRC  Headquarters 
and  the  Regional  Offices.  After 
consideration  of  the  public  comments 
received,  the  Conmiission  has  modified 
the  proposed  rule  as  discussed  in  the 
following  sectixm.  In  addition, 
conforming  amendments  to  10  CFR  Part 
51  have  h^a  included  to  eliminate 
conflicting  submittal  directions. 

Comments  on  Proposed  Rule 

The  Commission  received  fifteen 
letters  commenting  on  the  proposed  rule. 
Copies  of  those  letters  are  available  for 
public  inspection  and  copying  for  a  fee 
at  the  NRC  PubUc  Document  Room.  1717 
H  Street  NW..  Washington.  DC  Thirteen 
letters  were  from  utilities,  one  from  a 
major  nuclear  vendor  and  one  from  a 
national  organization  representing  non- 
power  nuclear  reactors.  There  was  a 
total  of  53  individual  comments  that  are 
discussed  by  subject  below. 

Copy  Requirements 

Comments:  Eight  conmenters 
responded  that  the  rule  should  go  further 
in  reducing  the  number  of  copies  of 
submittals  required  by  the  Commission. 
The  conuneniers  recommended  that 
NRC  reduce  the  requirements  for  the 
following  types  of  submittals:  (1) 
Applications  for  license  amendments; 

(2)  various  descriptive  material,  such  as 
analyses  of  hydn^en  control  systems, 
analyses  to  ensure  safe  plant  operation 
pending  completion  of  equipment 
qualification,  information 
demonostrating  cmnpliance  with 
requirements  for  reducticm  of  risk  from 
anticipated  traiuients  without  scram 
(ATWS)  events,  and  information 
concerning  modification  of  structures, 
systems  or  components  of  a  facility,  and 

(3)  submittals  required  of  non-power 
nuclear  reactors. 

Response:  The  Commission  is 
reducing  its  copy  requirements  as 
suggested  by  the  commenters.  The 
Commission  found  that  in  many  cases 
NRC  did  not  fully  utilize  copies  of  the 
submittals  named  by  the  commenters 
when  multiple  copies  were  furnished  by 
licensees.  As  as  result,  the  copy 
requirements  for  the  submittals  named 
by  the  commenters  were  reduced  to 
avoid  unnecessary  copying  and  postage 
costs  for  licensees. 
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Citation  of  Regulatory  Requirement 

Comment  Ei^t  commenters 
addressed  the  section  of  the  proposed 
rule  that  requires  applicants  and 
Ucensees  to  cite  in  the  upper  right  comer 
of  the  first  page  of  each  Part  50 
submittal,  the  specific  regulation 
requiring  the  submission  of  the 
communication.  The  comments  ranged 
bom  supportive  to  strongly  opposed. 
Several  commenters  stated  that  a  single 
submittal  may  be  governed  by  several 
regulations.  In  addition,  many  licensee 
communications  are  in  direct  response 
to  NRC  requests  for  information,  such  as 
generic  letters,  inspection  and 
enforcement  bulletins,  and  Commission 
orders.  For  these  responses,  identifying 
the  governing  regulation  would  be 
burdensome  to  the  licensee  and  a 
subjective  decision  open  to 
interpretation. 

Response:  The  Commission  has 
revised  this  section  to  make  citing  the 
governing  regulation  on  the  upper  right 
comer  of  the  first  page  of  the  submittal  a 
recommendation  rather  than  a 
requirement  for  Ucensees  and 
applicants.  Standardizing  the  method  of 
citing  the  regulation  governing  a 
submittal  will  help  NRC  administrative 
staff  quickly  and  accurately  sort  (for 
distribution  purposes]  the  large  volume 
of  correspondence,  reports,  applications, 
etc..  received  at  NRC.  The  quick  and 
proper  handling  of  submittals  that 
results  from  citing  the  basis  for  the 
submittal  is  in  the  best  interest  of  the 
respondent  as  well  as  the  NRC. 
However,  as  the  commenters  have 
pointed  out,  estabUshing  this  procedure 
as  a  requirement  can  cause  various 
interpretive  problems  foi  licensees  and 
the  Commission  has  revised  the  rule 
accordingly. 

Apparent  Conflict  in  Proposed  Rule 

Comment  Three  commenters 
responded  that  the  proposed  rule 
contained  conflicting  directions  for 
submitting  information  concerning  the 
modification  of  structures,  systems,  or 
components  of  a  facility  pursuant  to 
S  50.109.  This  submittal  type  is  listed  in 
both  §  50.4(b)(1)  and  §  50.4(b)(2).  These 
sections  have  different  copy 
requirements. 

Response:  The  conflicting  language  in 
the  proposed  rule  was  the  result  of  a 
drafting  error.  In  the  final  rule,  format 
changes  were  made  that  removed  the 
sections  containing  the  conflicting 
language  noted  by  the  commenters. 

Additional  Submittal  Types  for 
Inclusion  in  Rule 

Comment  Three  commenters 
recommended  that  the  rule  be  modified 


to  add  several  types  of  submittals.  Two 
of  these  commenters  cumulatively 
suggested  expanding  the  coverage  of  the 
rule  to  10  CFR  Parts  2,  20.  21,  55,  70,  and 
73.  The  one  other  commenter  suggested 
providing  general  guidance  on  submittal 
procedures  for  the  types  of  written 
communications  that  are  not  specifically 
mentioned  in  the  regulations,  but 
frequently  occiu*  in  the  communication 
process  with  applicants  and  licensees. 

Response:  The  Commission  is 
presently  working  to  standardize  the 
communication  procedures  in  the  other 
parts  of  Title  10.  However,  those  efforts 
will  be  reflected  in  different  rulemakings 
and  are  beyond  the  scope  of  this 
particular  rule.  In  response  to  the  third 
commenter,  language  was  added  to 
§  50.4(b)(1)  to  identtFy  types  of  written 
communications  made  pursuant  to  10 
CFR  Part  50,  not  specifically  mentioned 
in  the  regulations. 

Waiver  of  Fee  for  License  Amendments 
Resulting  from  Rule 

Comment  Three  commenters 
responded  that  applications  for 
amendment  of  license  technical 
specifications,  which  may  result  from 
promulgation  of  the  rule,  should  not  be 
subject  to  fees  since  they  only  address 
administrative  matters. 

Response:  Since  the  rule  does  address 
only  administrative  matters  and  it 
clearly  supersedes  any  conflicting 
submittal  directions  which  may  be 
found  in  an  individual  licensee's 
technical  specifications  or  license 
conditions,  licensees  are  not  required  to 
submit  formal  applications  to  amend 
their  hcenses  to  conform  with  the 
revised  communications  procedures. 
The  Commission  authorizes  10  CFR  Part 
50  licensees  to  delete  any  conflicting 
submittal  requirements  from  their 
licenses  or  technical  specifications  by 
pen-and-ink  changes.  The  Office  of 
Inspection  and  Ei^orcement,  through  the 
NRC  inspectors,  will  work  with 
individual  Ucensees  to  see  that  their 
procedures  are  updated. 

Address  Requirements 

Comment  Three  oomments  were 
made  regarding  the  change  in  the 
address  requirements  contained  in  the 
proposed  rule.  Two  commenters 
questioned  whether  communications 
would  actually  be  addressed  to  the 
Document  Control  Diesk  or  whether  they 
would  be  addressed  to  the  current  NRC 
recipient  and  mailed  to  the  Document 
Control  Desk.  The  third  commenter 
asked  why  other  NRC  organizations, 
such  as  the  Office  of  Inspection  and 
Enforcement,  were  not  identified  to 
receive  separately  mailed  copies. 


Response:  The  address  requirements 
in  the  rule  specify  that  the  signed 
original  of  10  CFR  Part  50 
communications  must  be  addressed  to 
the  "U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Dociunent  Control 
Desk,  Washington,  DC  20555."  The 
purpose  of  this  rule  is  to  establish  one 
primary  addressee  for  10  CFR  Part  50 
submittals.  AppUcants  and  licensees 
will  no  longer  be  required  to  determine 
which  NRC  organization  is  the  correct 
primary  or  secondary  recipient. 
Nonetheless,  it  is  required  that  copies  of 
submittals  be  sent  to  the  appropriate 
Regional  Office  and  NRC  Resident 
Inspector.  No  other  NRC  organizations 
were  identified  in  the  rule  as  receipients 
because  the  NRC  intemal  distribution 
system  will  service  them. 

Elevation  of  Administrative  Matters  to 
Regulatory  Requirements 

Comments:  Two  commenters 
responded  that  the  admhustrative 
requirements  such  as  those  contained  in 
the  mle  (i.e.  address  requirements, 
distribution  requirements,  forms  of 
communication,  and  deUvery  of 
communications)  would  be  more 
appropriately  issued  in  a  guidance 
document  (e.g.  a  regulatory  giude  or  a 
generic  letter)  rather  than  placed  in  the 
regulations.  One  commenter  stated  that 
it  would  be  too  cumbersome  to  change 
the  regulations  every  time  NRC's 
administrative  needs  change.  He  other 
commenter  considered  the  proposed  rule 
to  be  divergent  from  the  directives  of  the 
Atomic  Energy  Act  of  1964  because 
administrative  matters,  such  as 
photocopying,  do  not  impact  the  health 
and  safety  of  the  public  and  as  such 
should  not  be  managed  by  rule, 
regulation  or  order.  Hie  commenter  also 
felt  that  the  rule  is  diametrically 
opposed  to  the  spirit  of  tfie  Paperwork 
Reduction  Act  of  1980  since  Ucensees 
will  have  to  develop  strict  procedures  to 
assure  compUance  with  acteiinistrative 
guidelines  that  have  been  elevated  to 
regulatory  requirements. 

Response:  The  Commission  recognizes 
its  responsibilities  to  miaimize  the 
number  of  administrative  requirements 
placed  in  the  regulations.  It  is  also 
imderstood  that  administrative 
requirements  are  usuaUy  minor  in  natiu-e 
when  viewed  within  the  fuU  scope  of 
NRC's  programs  for  protecting  the  public 
health  and  safefy.  However,  some 
administrative  requirements  are 
necessary  to  effectively  Implement  these 
programs  and  therefore  tiust  be  based 
in  regulation.  During  the  development  of 
this  rulemaking,  compUance  witti  the 
intent  of  the  Paperwork  Reduction  Act 
of  1980,  i.e.  minimizing  the  Federal 
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paperwork  btirden  for  individuals.^  small 
businesses,  State  and  local  governments 
and  other  persons,  was  a  prime 
consideratioa  Based  on  a  determination 
of  actual  NRC  needs,  the  Commission, 
through  this  rulemaking,  is  reducing  the 
administrative  burden  placed  on 
licensees  especially  with  respect  to 
copying  requirements.  The  Commission 
has  also,  in  response  to  commenters' 
concerns,  revised  the  final  rule  to  make 
citing  the  governing  regulation  on  the 
upper  right  comer  of  the  first  page  of  the 
submittal,  a  recommendation  rather 
than  a  requirement  for  applicants  and 
licensees. 

llie  adnunistrative  requirements 
which  are  contained  in  ttie  rule  are 
similar  to  those  requirements  which 
were  previously  found  in  10  CFR  Part  50. 
This  rule  has  compiled  and  to  a  great 
extent  standardized  those  earlier 
requirements.  The  Commission  has 
determined  that  the  Communications 
rule  will  actually  reduce  burden  on 
licensees  and  is  in  full  compliance  with 
the  Atomic  Energy  Act  and  Paperworic 
Reduction  Act. 

Clarify  Subsection  of  Rule  Regarding 
Reports  Pursuant  to  §  S0.71(b) 

Comment  Two  commenters 
recommended  that  {  50.4(bK2)(xviii)  of 
the  proposed  rule  be  clarified  to  better 
define  what  types  of  reports  are  covered 
by  this  subsection. 

Response:  Section  5a4(b)(2)(xviii)  of 
the  proposed  rule  was  removed  bom  the 
final  rule.  However,  in  response  to  the 
commenter's  suggestion  language  was 
added  to  S  50.4(b)(1)  to  specifically 
identify  additional  types  of  written 
communications  covered  by  the 
rulemaking. 

Distribution  Requirements  to  Resident 
Inspector 

Comment  Two  commenters 
responded  that  the  Commission  should 
clarify  what  is  meant  by  the  requirement 
to  send  one  copy  of  certain  10  CFR  Part 
50  submittals  to  the  "appropriate  NRC 
Resident  Inspector,  if  apphcable." 

Response:  The  Commission  intends 
that  licensees  and  applicants,  with  NRC 
Resident  Inspectors  stationed  onsite, 
send  copies  of  certain  10  CFR  Part  SO 
submittals  to  the  Resident  Inspector. 
This  has  been  clarified  in  the  final  rule. 

Procedures  for  Proprietary  Information 

Comment  One  commenter 
recommended  that  special  procedures 
be  establiahed  to  protect  submittals 
containing  proprietary  information.  The 
commenter  suggested  that  pn^irietary 
infarmation^  along  with  the  appropriate 
application  for  withhoMiiig  tnm  public 
disclosure,  be  submitted  to  the 


responsible  NRC  management  person 
and  a  copy  (minus  the  proprietary 
information)  sent  to  the  Document 
Control  Desk. 

Response:  NRC's  internal  document 
control  procedures  provide  specifically 
for  die  proper  handling  and  distribution 
of  proprietary  information.  Currently, 
the  Document  Control  Desk  is 
responsible  for  receiving  and 
disseminating  proprietary  10  CFR  Part 
50  submittals  sent  to  NRC  Headquarters. 
Adopting  the  commenter's  suggestion  to 
send  proprietary  information  directly  to 
the  responsible  NRC  management 
person  would  unnecessarily  impede 
NRCs  dissemination  process  and  would 
not  improve  NRC  control  of  proprietary 
information.  Licensees  and  applicants 
who  wish  to  have  proprietary 
information  withheld  from  public 
disclosure  should  submit  the 
information  in  accordance  with  10  CFR 
2.790.  When  submitted,  the  proprietary 
information  should  be  clearly  identified 
and  accompanied  by  a  request 
containing  detailed  reasons  and 
justifications  that  the  proprietary 
information  be  withheld  from  public 
disclosure.  A  nonproprietary  summary 
describing  the  general  content  of  the 
proprietary  information  should  also  be 
provided. 

Submission  to  Project  Manager 

Comment  One  commenter  suggested 
that  it  would  speed  up  the  processing  of 
submittals  if  the  NRC  licensing  project 
manager  was  specified  as  the  primary 
addressee  with  a  copy  or  copies  sent  to 
the  Document  Control  Desk.  The 
commenter  stated  that  this  method  of 
addressing  communications  is 
encouraged  in  Generic  Letter  82-30 
"Filings  Relating  to  10  CFR  Part  50 
Production  and  Utilization  Facilities" 
dated  December  28, 1982. 

Response:  In  actual  practice,  the 
Document  Control  Desk  is  the  direct 
recipient  of  all  10  CFR  Part  50  submittals 
mailed  to  NRC  Headquarters.  This 
includes  those  submittals  addressed  in 
the  manner  described  in  Generic  Letter 
82-30.  This  rule  designates  the 
Document  Conto<ol  Desk  as  the  official 
addressee  so  that  (1)  the  regulations 
more  accurately  reflect  NRC's  internal 
procedures  and  (2)  correspondence 
procedures  are  made  simpler  for 
appUcants  and  licensees.  It  is  true  that 
some  licensees  have  arranged  or  have 
been  requested  to  mail  informal  or 
courtesy  copies  directly  to  key  NRC 
personnel  and  this  practice  will  likely 
continue  after  issuance  of  the 
communications  rule.  However, 
licensees  should  note  that  in  general, 
courtesy  copies  are  not  regarded  by 


NRC  as  substitutes  for  formal 
submittals. 

Clarify  Submittal  Due  Dates 

Comment  One  commenter 
recommended  that  the  rule  formally 
clarify  how  submittal  due  dates  are 
adjusted  should  the  date  occur  on  a 
weekend  or  holiday. 

Response:  Provisions  for  adjusting  due 
dates  were  added  to  the  rule  in  9  50.4 
paragraph  (d). 

Implementation  Schedule 

Comment  On  commenter 
recommended  that  the  rule  include  an 
implementation  schedule  in  view  of  the 
extensive  changes  to  internal 
procedures  and  technical  specifications 
that  will  be  needed  to  implement  the 
new  requirements. 

Response:  The  effective  date  of  the 
rule  is  60  days  after  publication  in  the 
Federal  Ragister.  This  will  allow  those 
affected  by  the  rule  sufficient  time  to 
revise  their  internal  procedures 
accordingly.  As  mentioned  in  a  response 
to  a  previous  comment  it  will  not  be 
necessary  for  licensees  to  formally 
apply  for  changes  to  their  technical 
specifications.  Instead,  the  Commission 
authorizes  licensees  to  make  pen-and- 
ink  changes  to  correct  conflicting 
procedures  in  individual  hcenses  and 
technical  specifications. 

Submittals  in  Media  Other  Than  Paper 

Comment  One  commenter  objected  to 
the  provision  requiring  applicants  and 
licensees  to  contact  the  Division  of 
Technical  Information  and  Document 
Control  before  making  submittals  in 
other  than  paper  form.  The  commenter 
stated  that  this  requirement  would 
unnecessarily  impede  the  timely  flow  of 
information  to  the  NRC. 

Response:  The  Commission  recognizes 
the  need  to  keep  the  flow  of  information 
to  the  NRC  as  timely  as  is  reasonably 
achievable.  This  is  die  primary  reason 
the  rule  contains  provisions  for 
submissions  in  alternative  media.  The 
requirement  to  contact  the  Division  of 
Technical  Information  and  Document 
Control  before  making  alternative  media 
submissions  is  included  to  ensure  that  a 
submittal  is  in  a  form  usable  by  NRC. 
i.e.,  compatible  with  NRC  equipment 

Exemptions  to  the  Copy  Requirements 

Comment  Two  commenters 
recommended  modifying  the  provisions 
in  the  rule  regarding  requests  for 
exemptions  to  the  copy  requirements. 
One  commenter  objected  to  the 
requirement  for  specific  exemption 
under  10  CFR  50.12  in  order  to  submit 
other  than  the  number  of  copies 
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specified  in  the  proposed  rule.  The 
commenter  questioned  whether  the 
Commission  really  wants  to  tie  up  the 
exemption  process  with  such  trivial 
matters.  The  other  commenter  suggested 
that  the  rule  include  provisions  allowing 
licenses  to  negotiate  copy  requirements 
with  the  NRC  project  manager.  The 
commenter  states  that  this  would  codify 
an  existing  desirable  practice. 

Response:  The  Commission  has 
modiHed  the  section  to  allow  Ucensees 
to  request  case  specific  exceptions  to 
the  communications  procedures  through 
the  NRC's  Division  of  Technical 
biformation  and  Document  Control. 

Determination  of  Receipt  Date 

Comment:  One  commenter 
recommended  that  the  rule  be  changed 
to  specifically  state  that  the  NRC 
Document  Control  Desk  is  the  official 
NRC  organization  responsible  for 
determining  whether  submittals  have 
been  filed  within  the  required  time 
period. 

Response:  For  the  past  several  years, 
the  Document  Control  Desk  has  served 
as  the  receipt  point  for  10  CFR  Part  50 
submittals  mailed  to  NRC  Headquarters. 
After  submittals  are  received,  they  are 
entered,  or  accessioned,  in  the  NRC's 
document  control  system.  It  is  at  this 
point  that  10  CFR  Part  50  submittals  are 
generally  regarded  as  being  formally 
filed  with  NRC  Headquarters.  This 
practice  will  continue  under  the 
provisions  of  the  revised 
communications  procedures.  In  parallel 
with  NRC  Headquarters,  the  Regional 
Offices  serve  as  the  official  receipt 
determination  point  for  10  CFR 
submittals  mailed  to  them. 

Drafting  Changes 

Comment-  There  were  numerous  other 
comments  that  suggested  minor  editorial 
changes  in  the  rule. 

Response:  These  suggestions  were 
evaluated  in  light  of  the  revised 
structure  of  the  rule  and  changes  were 
made  when  they  improved  the  rule. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 
This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 


Office  of  Management  and  Budget 
approval  number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission. 
Interested  persons  may  examine  a  copy 
of  the  regulatory  analysis  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC.  Single  copies  of 
the  analysis  may  be  obtained  from  Steve 
Scott,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555:  telephone  301- 
492-8585. 

Regulatory  Flexibifity  Certification 
Statement 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  rule 
amends  10  CFR  50  by  specifying 
submittal  procedures  which  facilitate 
NRC  processing.  This  rule  affects 
nuclear  generating  facilities  by  reducing 
the  overall  regulatory  burden  of 
reproducing  and  transmitting  submittals 
to  the  Conunission.  Therefore,  it  is  not 
expected  to  have  a  significant  economic 
impact  on  any  licensee. 

Application  of  Backfit  Rule 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.109.  does  not 
apply  to  the  final  rule.  The  final  rule  is 
purely  administrative  in  nature,  and 
therefore  does  not  result  in  the 
"modification  of  or  addition  to  systems, 
structures,  components,  or  design  of  a 
facility  ...  or  the  procedures  or 
organization  required  to  design, 
construct,  or  operate  a  faciUly. . ."  See 
10  CFR  50.109(a)(1)., 

List  of  Subjects       I 

10  CFR  Part  50 

Antitrust.  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty. 
Radiation  protection.  Reactor  siting 
criteria,  Reporting  and  recordkeeping 
requirements.  i 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials,  Nuclear 
power  plants  and  reactors,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  sst  out  in  the 
preamble  and  under  the  authority  of  the 


Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.SLC.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Parts  50  and  51. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION  OF 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  103, 104, 161, 182, 183, 189. 
68  Stat.  936.  937,  948,  953,  954,  955,  956,  as 
amended.  Sec.  234.  83  Stat.  1244,  as  amended 
(42  U.S.C.  2133,  2134.  2201,  2232.  2233.  2239, 
2282);  sees.  201,  202,  206,  86  Stat.  1242, 1248 
(42  U.S.C.  5841,  5842,  5846),  unless  Otherwise 
noted. 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  Sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Sections  50.57(d],  50.58,  5a91,  and  50.92  also 
issued  under  Pub.  L  97-415,  96  Stat.  2071. 
2073  (42  U.S.C.  2133,  2239).  Sec.  50.78  also 
issued  under  sec.  122,  68  Stat.  939  (42  U.S.C. 
2152).  Sees.  50.80-50.81  also  issued  under  sec. 
184.  68  Stat.  954,  as  amended  (42  U.S.C.  2234). 
Sees.  50.100-50.102  issued  under  sec.  188, 68 
Stat.  955  (42  U.S.C.  2236). 

For  the  purposes  of  sec.  223, 68  Stat.  958,  as 
amended  (42  U.S.C.  2273),  SS  50.10  (a),  (b), 
and  (c).  50.44.  50.46,  50.48, 50.54,  and  S0.80(a) 
are  issued  under  sec.  161b,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201(b));  5550.10  (b)  and 
(c)  and  50.54  are  issued  under  sec.  161i,  68 
Stat.  949,  as  amended  (42  U.S.C.  2201  (i));  and 
5550.55(e),  50.59(b),  50.70,  60.71,  50.72,  50.73 
and  50.78  are  issued  under  sec  161o,  68  Stat. 
950.  as  amended  (42  U.S.C  2201(o)). 

2.  Section  50.4  is  revised  to  read  as 
follows: 

§  50.4    Written  communliatkMM. 

(a)  Address  requirements.  The  signed 
original  of  all  correspondence,  reports, 
applications,  and  other  written 
communications  from  the  appficant  or 
licensee  to  the  Nuclear  Regulatory 
Conunission  concerning  the  regulations 
in  this  part  or  individual  license 
conditions  must  be  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555. 

(b)  Distribution  requirements.  Copies 
of  all  correspondence,  reports,  and  other 
written  communications  concerning  the 
regulations  in  this  part  or  individual 
license  conditions  must  be  submitted  to 
the  Nuclear  Regulatory  Commission  at 
the  locations  and  in  the  qucmtities  set 
forth  below  (addresses  for  the  NRC 
Regional  Offices  are  listed  in  Appendix 
D  of  Part  20  of  this  chapter). 

(1)  Applications  for  amendment  of 
permits  and  licenses:  reports:  and  other 
communications.  All  written 
conununications  (including  responses  to: 
generic  letters,  bulletinst  bifoimation 
notices,  inspection  reports,  and 


Federal  Ragbter  /  Vol  51.  No.  215  /  Thursday.  November  6.  1966  /  Rules  and  ReguUtioM      40307 


miscellaneous  requests  for  additional 
information),  that  are  required  of 
holders  of  operating  licenses  or 
construction  permits  issued  pursuant  to 
this  part,  must  be  submitted  as  follows, 
except  as  otherwise  specified  in 
paragraphs  (b)(2)  through  (b)(7)  of  this 
section:  the  signed  orighial  to  the 
Nuclear  Regulatory  Commission, 
Document  Ck)ntrol  Desk.  Washington, 
DC  20S55.  one  copy  to  the  appropriate 
Regional  Office,  and  one  copy  to  the 
appropriate  NRC  Resident  Inspector,  if 
one  has  been  assigned  to  the  site  of  the 
facility. 

2.  Applications  for  permits  and 
licenses,  and  amendments  to 
applications.  Applications  for 
construction  permits,  appUcations  for 
operating  licenses  and  amendments  to 
either  type  of  application  must  be 
submitteid  as  follows,  except  as 
otherwise  specified  in  paragraphs  (b)(3) 
through  (b)(7)  of  this  section. 

(i)  Applications  for  licenses  for 
facilities  described  in  9  50.21  (a)  and  (c) 
and  amendments  to  these  applications: 
The  signed  original  must  be  sent  to  the 
Nuclear  Regulatory  Commission. 
Document  Control  Desk,  Washington, 
DC  20555  and  one  copy  to  the 
appropriate  Regional  Office. 

(ii)  Applications  for  permits  and 
Ucenses  for  fadhties  described  in 
S  50.21(b)  or  S  50.22,  and  amendments  to 
these  applications:  the  signed  original 
and  37  copies  must  be  sent  to  the 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Waslungton. 
DC  20555,  one  copy  to  the  appropriate 
Regional  Office,  and  one  copy  to  the 
appropriate  NRC  Resident  Inspector,  if 
one  has  been  assigned  to  the  site  of  the 
facility. 

(3)  Acceptance  review  application. 
Written  communications  required  for  an 
application  for  determination  of 
suitability  for  docketing  pursuant  to 

S  50.30(a)(6)  must  be  submitted  as 
follows:  the  signed  original  and  13 
copies  to  the  Nuclear  Regulatory 
Commission,  Document  Control  Desk, 
Washington.  DC  20555  and  one  copy  to 
the  appropriate  Regional  Office. 

(4)  Security  plan  and  related 
submittals.  Written  communications,  as 
defined  in  paragraphs  (b)(4)(i)  through 
(iv)  of  this  section  must  be  submitted  as 
follows:  The  signed  original  and  three 
copies  to  the  Nuclear  Regulatory 
Commission,  Document  Control  Desk, 
Washington,  DC  20555,  and  two  copies 
to  the  appropriate  Regional  Office; 

(i)  Physical  security  plan  pursuant  to 
S  50.34: 

(ii)  Safeguards  contingency  plan 
pursuant  to  S  50.34; 

(iii)  Change  to  security  plan,  guard 
training  and  qualification  plan,  or 


safeguards  contingency  plan  made 
without  prior  Commission  approval 
pursuant  to  \  S0.54(p); 

(iv)  Application  for  amendment  of 
physical  security  plan,  guard  training 
and  qualification  plan,  or  safeguards 
contingency  plan  pursuant  to  f  50.90. 

(5)  Emei^ency  plan  and  related 
submittals.  Written  communications  as 
defined  in  paragraphs  (b)(5)(i)  through 
(iii)  in  this  section,  must  be  submitted  as 
follows:  the  signed  original  to  the 
Nuclear  Regulatory  Commission. 
Document  Control  Desk.  Washington. 
DC  20555,  two  copies  to  the  appropriate 
Regional  Office,  and  one  copy  to  the 
appropriate  NRC  Resident  Inspector  if 
one  has  been  assigned  to  the  site  of  the 
facility. 

(i)  Emergency  plan  piirsuant  to  {  50.34; 

(ii)  Change  to  an  emergency  plan 
pursuant  to  S  50.54(q); 

(iii)  Emergency  implementing 
procedures  pursuant  to  Appendix  E.V  of 
this  part. 

(6)  Updated  FSAR.  An  updated  Final 
Safety  Analysis  Report  (FSAR)  or 
replacement  pages,  pursuant  to 

S  50.71(e)  must  be  submitted  as  follows: 
the  signed  original  and  10  copies  to  the 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC  20555,  one  copy  to  the  appropriate 
Regional  Office,  and  one  copy  to  the 
appropriate  NRC  Resident  Inspector  if 
one  has  been  assigned  to  the  site  of  the 
facility. 

(7)  Quality  assurance  related 
submittals,  (i)  A  change  to  the  Safety 
Analysis  Report  quality  assurance 
program  description  pursuant  to 

S  50.54(a)(3)  or  S  50.55(f)(3),  or  a  change 
to  a  licensee's  NRC-accepted  quality 
assurance  topical  report  pursuant  to 
S  50.54(a)(3)  or  S  50.55(f)(3).  must  be 
submitted  as  follows:  the  signed  original 
to  the  Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC  20555,  one  copy  to  the  appropriate 
Regional  Office,  and  one  copy  to  the 
appropriate  NRC  Resident  Inspector  if 
one  has  been  assigned  to  the  site  of  the 
facility. 

(ii)  A  change  to  an  NRC-accepted 
quality  assurance  topical  report  trom 
nonlicensees  (i.e.,  architect/engineers, 
NSSS  suppliers,  fiiel  suppliers, 
constructors,  etc.)  must  be  submitted  as 
follows:  one  signed  original  to  the 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC  20555. 

(c)  Form  of  communications.  All 
copies  submitted  to  meet  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section  must  be  typewritten, 
printed  or  otherwise  reproduced  in 
permanent  form  on  unglazed  paper. 
Exceptions  to  these  requirements  may 


be  granted  for  the  submittal  of 
micrographic,  photographic,  or 
electronic  forms.  Prior  to  making  any 
submittal  in  other  than  paper  form,  the 
apphcant  or  licensee  must  contact  the 
Division  of  Technical  Information  and 
Document  Control  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
telephone  (301)  492-8585.  to  obtain 
specifications,  copy  requirements,  and 
prior  approval. 

(d)  Delivery  of  communications. 
Written  communications  may  be 
delivered  to  the  Document  Control  Desk 
at  7920  Norfolk  Avenue,  Bethesda,  MD, 
between  the  hours  of  8:15  a.m.  and  4:00 
p.m.  Eastern  Time.  If  a  submittal  due 
date  falls  on  a  Satiirday.  Sunday,  or 
Federal  holiday,  the  next  Federal 
working  day  becomes  the  official  due 
date. 

(e)  Regulation  governing  submission. 
Licensees  and  applicants  submitting 
correspondence,  reports,  and  other 
written  communications  pursuant  to  the 
regulations  of  this  part  are  requested  but 
not  required  to  cite  whenever  practical, 
in  the  upper  right  comer  of  tiie  first  page 
of  the  submittal,  the  specific  regulation 
or  other  basis,  requiring  submission. 

(f)  Conflicting  requirements.  The 
commimications  requirements  contained 
in  this  section  and  SS  50.12,  50.30,  50.36, 
50.36a.  50.44,  50.49,  50.54.  50.55.  50.55a, 
50.59,  50.82,  50.71,  50.73,  50.82.  50.90.  and 
50.91  supersede  and  replace  all  existing 
requirements  in  any  license  conditions 
or  technical  specifications  in  effect  on 
January  5, 1987.  Exceptions  to  these 
requirements  must  be  approved  by  the 
Division  of  Technical  Ii^ormation  and 
Document  Control,  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Telephone  (301)  492-8585. 

3.  In  9  50.30.  paragraphs  (a)  and  [b] 
are  revised  to  read  as  follows  and 
paragraph  (c)  is  removed. 

9  50.30    Fmng  of  application  for  licenses; 
Mtti  or  afflnnation. 

(a)  Serving  of  applications.  (1)  Each 
filing  of  an  application  for  a  license  to 
construct  and/or  operate  a  production 
or  utilization  facility  (including 
amendments  to  the  applications]  must 
be  submitted  to  the  U.S.  Nuclear 
Regulatory  Commission  in  accordance 
with  9  50.4. 

(2)  An  additional  10  copies  of  the 
general  information  and  30  copies  of  the 
safety  analysis  report,  or  part  thereof  or 
amendment  thereto,  must  be  retained  by 
the  applicant  for  distribution  in 
accordance  with  the  written  instructions 
of  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  appropriate. 
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(3)  Each  applkwrt  iball,  upon 
notification  by  the  Atomic  Safialy  and 
LiceBaiag  Biwrd  appointed  to  conduct 
the  pnblic  keaiing  ra^uirad  by  the 
AtoHfc  t^tgy  Act  for  the  issuance  of  a 
conatndioa  peraiit,  update  the 
appbcation  and  serre  the  updated 
copies  of  the  a^^cation  or  parts  of  it, 
eliminating  all  superseded  information, 
togedier  with  an  index  of  the  updated 
application,  as  directed  by  die  Atomic 
Safety  and  Licensing  Board.  In  addition, 
at  that  time  the  applicant  shall  serve  a 
copy  of  the  updated  apphcation  on  the 
Atomic  Safety  and  Licensing  Ai^seal 
PaneL  Any  subsequent  amendment  to 
the  appiication  must  be  served  on  those 
served  copies  of  the  application  and 
must  be  submitted  to  die  U.S.  Nuclear 
Regulatory  Commission  as  speciHed  in 
§50.4. 

(4)  The  applicant  must  make  a  copy  of 
the  updated  application  available  at  the 
public  hearing  for  the  use  of  any  other 
parties  to  the  proceeding,  and  shall 
certify  that  the  updated  copies  of  the 
application  contain  the  current  contents 
of  the  application  submitted  in 
accordance  with  the  requirements  of 
this  part 

(5)  At  the  time  of  filing  an  application, 
the  Commission  will  establish  a  Local 
Public  Document  Room  near  the  site  of 
the  proposed  facility,  for  the  use  of  the 
public,  where  a  copy  of  the  application, 
subsequent  amendments,  and  other 
records  pertinent  to  the  facility  will  be 
available  for  public  inspection  and 
copying. 

(6)  The  serving  of  copies  required  by 
this  section  must  not  occur  until  the 
appiication  has  been  docketed  pursuant 
to  S  2.101(a)  of  this  chapter.  Copies  must 
be  submitted  to  the  Commission,  as 
specified  in  §  50.4,  to  enable  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  or  the  Directfw,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
as  appropriate,  to  determine  whether  the 
application  is  su^ciently  complete  to 
permit  docketing. 

(b)  Oath  or  affirmation.  Each 
apphcation  for  a  license,  iiuJnding 
whenever  appropriate  a  construction 
permit,  or  amendment  of  it,  and  each 
amendment  of  each  apphcation  must  be 
executed  in  a  signed  original  by  the 
applicant  or  duly  authorized  officer 
thereof  under  oath  or  affirmation. 

4.  In  5  50.30,  paragraph  (cK5}  is 
revised  to  read  as  followr. 

{50.36 


(c)  *  •  • 

(5)  Admiidstratzve  controls. 
AdmiaiBtrative  controls  are  die 
provisions  relating  to  ofganization  and 


management,  procedures, 
recordUteepmg,  review  and  audit,  and 
reporting  necessary  to  assore  operation 
of  the  fadlity  in  a  safe  manner.  Each 
licensee  shall  submit  any  reports  to  the 
Commission  pursuant  to  approved 
technical  specifications  as  specified  in 
S50.4. 
*         •         •         »         • 

5.  In  5  sasOa,  paragraph  (a](2]  is 
revised  to  read  as  follows: 

S50.36a    TaclMical^weMcMofwon 
•ffluanis  fcoB  nuelaw  powar  raaelonL 

(a)  *  •  * 

(2]  Each  licensee  shall  submit  a  report 
to  the  Commission  within  60  dajrs  after 
January  1  and  July  1  of  each  year,  that 
specifies  the  quantity  of  each  of  the 
principal  radionuclides  released  to 
unrestricted  areas  ia  liquid  and  in 
gaseous  effluents  during  the  previous  six 
months  of  operation,  including  any  other 
information  as  may  be  required  by  the 
Commission  to  estimate  maximum 
potential  annual  radiation  doses  to  the 
public  resulting  from  effluent  releases. 
The  report  must  be  submitted  as 
specified  in  §  50.4.  If  quantities  of 
radioactive  materials  released  during 
the  reporting  period  are  significantly 
above  design  objectives,  the  report  must 
cover  this  specifically.  On  the  basis  of 
these  reports  and  any  additional 
information  the  Commission  may  obtain 
from  the  licensee  or  others,  the 
Commission  may  require  the  licensee  to 
take  action  as  the  Commission  deems 
appropriate. 
*        »        •        •        ♦ 

6.  In  §  50.44,  paragraphs  (c)(3)(vi)(A) 
and  (c)(3)(vii)(A)  are  revised  to  read  as 
follows: 

§50.44    Standards  for  combuatiM*  gas 
control  systwn  In  Hght  watar  codad  power 
reactors. 
***** 

(c)  '  *  * 

(3)  *   *  * 

[vi)(A)  Each  apphcant  for  or  holder  of 
an  operating  hcense  for  a  boiling  light- 
water  nulcear  power  reactor  widi  a 
Mark  III  type  of  containment  or  for  a 
pressurized  light-water  nuclear  power 
reactor  with  an  ice  condenser  type  of 
containment  issued  a  construction 
permit  before  March  28, 1879.  shall 
submit  an  analysts  to  the  Commission 
as  specified  in  (  50.4. 

(vii)(A)  By  June  25, 1985,  each 
applicant  for  or  hoMer  of  an  operating 
license  subject  to  the  requirements  of 
paragraiAsJcKS)  (iv)^  (v)  and  fvi}  of  this 
section  shall  develop  and  submit  to  die 
Commission  a  propased  schedule  for 
meeting  these  reqmmnents.  The 
schedule  may  be  developed  using 


integrated  scheduling  systems 
previously  approved  foe  the  facility  by 
theNRC. 


7.  In  S  5a4a  paragrapii  (h)  and  the 
introductory  text  of  paiapaph  (i)  are 
revised  to  read  as  foUows: 


VHrifflcatlon  of 
to  safety  for 


§50.49    El 
sisclfffc  aquttpmant 
nudaar  powar  plants. 


(h)  Each  license  shall  notify  the 
Commission  as  specified  in  9  50.4  of  any 
significant  equipment  qsahfication 
problem  that  may  require  extension  of 
the  completion  date  provided  in 
accordance  with  paragraph  (gj  of  this 
section  within  60  days  of  its  discovery. 

(i]  Applicants  for  opaating  licenses 
granted  after  February  22, 1983,  but  prior 
to  November  30. 1986.  skaQ  perform  an 
analysis  to  ensure  that  tfie  plant  can  be 
safely  operated  pending  completion  of 
equipment  qualification  required  by  this 
section.  This  analysis  must  be 
submitted,  as  specified  in  9  50.4,  for 
consideration  prior  to  the  granting  of  an 
operating  license  and  must  include, 
where  appropriate,  consideration  ofc 
***** 

8.  In  9  5a54.  the  introductory  text  of 
paragraphs  (a)(3),  (a)(3)  (i),  (f).  and  die 
introductory  language  of  (p).  (q),  and 
(w)(4)  are  revised  to  read  as  follows: 

§50.54    Conditions  of  llcanaaa. 

***** 

(a)  *  *  * 

(3)  After  March  11, 19M.  each  licensee 
described  in  paragraph  (a)(1)  (rf  this 
section  may  make  a  change  to  a 
previously  accepted  quality  assurance 
program  description  included  or 
referenced  in  the  Safety  Analysis 
Report,  provided  the  change  does  not 
reduce  the  commitments  in  die  program 
description  previously  accq^ed  by  the 
NRC.  Changes  to  the  qasbty  assarance 
program  description  that  do  not  rednce 
the  commitments  must  he  saboBitted  to 
the  NRC  at  least  annually  in  accordance 
with  the  requirements  of  9  5071. 
Changed  to  the  quabty  aasarance 
program  descripticHi  &at  do  rednce  the 
commitments  must  be  submitted  to  NRC 
and  receive  NRC  amHDml  ptior  to 
implementatkw,  as  foUom: 

(i)  Changes  made  to  Hm  Safety 
Analyais  Report  moat  bn  sabmittad,  as 
sped&d  in  9  504.  Cbangas  mad*  to 
NRC-aceepted  quality  assaranca  topical 
report  deacriptiona  mial  be  saboitted, 
as  specified  in  9  50.4. 


(f)  The  licensee  shall  ait  any  time 
before  expiration  of  die  licenae.  upon 
request  of  the  Commission,  submit,  as 
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specified  in  9  50.4.  written  statements, 
signed  under  oath  or  affirmation,  to 
enable  the  Commission  to  determine 
whether  or  not  the  license  should  be 
modified,  suspended,  or  revoked. 

•  •        •        *        • 

(p)  The  licensee  shall  prepare  and 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with 
Appendix  C  of  Part  73  of  this  chapter  for 
effecting  the  actions  and  decisions 
contained  in  the  Responsibility  Matrix 
of  the  safeguards  contingency  plan.  The 
licensee  may  make  no  change  which 
would  decrease  the  effectiveness  of  a 
security  plan  prepared  pursuant  to 
S  50.34(c)  or  Part  73  of  this  chapter,  or  of 
the  first  four  categories  of  information 
(Background,  Generic  Planning  Base, 
Licensee  Planning  Base,  Responsibility 
Matrix)  contained  in  a  licensee 
safeguards  contingency  plan  prepared 
pursuant  to  9  50.34(d)  or  Part  73  of  this 
chapter  without  prior  approval  of  the 
Commission.  A  licensee  desiring  to 
make  such  a  change  shall  submit  an 
application  for  an  amendment  to  a 
license  pursuant  to  9  50.90.  The  licensee 
may  make  changes  to  the  security  plan 
or  to  the  safeguards  contingency  plan 
without  prior  Commission  approval  if 
the  changes  do  not  decrease  Uie 
safeguards  effectiveness  of  the  plan.  The 
licensee  shall  maintain  records  of 
changes  to  the  plans  made  without  prior 
Commission  approval  for  a  period  of 
two  years  fit)m  the  date  of  the  change, 
and  shall  submit,  as  specified  in  9  50.4,  a 
report  containing  a  description  of  each 
change  within  two  months  after  the 
change  is  made.  Prior  to  the  safeguards 
contingency  plan  being  put  into  effect 
the  licensee  shall  have: 

*  *        •        •        • 

(q)  A  licensee  authorized  to  possess 
and/or  operate  a  nuclear  power  reactor 
shall  follow  and  maintain  in  effect 
emergency  plans  which  meet  the 
standards  in  9  50.47(b)  and  the 
requirements  in  Appendix  E  to  this  part 
A  licensee  authorized  to  possess  and/or 
operate  a  research  reactor  or  a  fuel 
facility  shall  follow  and  maintain  in 
effect  emergency  plans  which  meet  the 
requirements  in  Appendix  E  of  this  part 
The  nuclear  power  reactor  licensee  may 
make  changes  to  these  plans  without 
Commission  approval  only  if  the 
changes  do  not  decrease  the 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
standards  of  9  50.47(b)  and  the 
requirements  of  Appendix  E  of  this  part. 
The  research  reactor  licensee  and/or  the 
fuel  facility  Ucensee  may  make  changes 
to  these  plans  without  Commission 
approval,  only  if  these  changes  do  not 
decrease  the  effectiveness  of  the  plans 


and  the  plans,  as  changed,  continue  to 
meet  the  requirements  of  Appendix  E  of 
this  part.  Proposed  changes  that 
decrease  the  effectiveness  of  the 
approved  emergency  plans  shall  not  be 
implemented  without  appUcation  to  and 
approval  by  the  Commission.  The 
licensee  shall  submit,  as  specified  in 
9  50.4,  a  report  of  each  proposed  change 
for  approval,  ff  a  change  is  made 
without  approval,  the  Ucensee  shall 
submit,  as  specified  in  9  50.4,  a  report  of 
each  change  within  30  days  after  the 
change  is  made. 

(w)  •  *  * 

(4)  The  licensee  shall  report,  as 
specified  in  9  50.4,  on  April  1  of  each 
year,  the  present  levels  of  insurance  or 
financial  protection  it  maintains  and  the 
sources  of  the  insurance  or  protection. 

9.  In  9  50.55,  paragraphs  (e)(3),  the 
introductory  text  of  (r)(3).  and  (f)(3)(i) 
are  revised  to  read  as  follows: 

9  50.55    CfMKmkMM  of  construction 


(e)  *  •  * 

(3)(i)  The  holder  of  a  construction 
permit  shall  also  submit,  as  specified  in 
9  50.4,  a  written  report  on  a  reportable 
deficiency  within  30  days. 

(ii)  The  report  must  include  a 
description  of  the  deficiency,  an 
analysis  of  the  safety  implications  and 
the  corrective  action  taken,  and 
sufficient  information  to  permit  analysis 
and  evaluation  of  the  deficiency  and  of 
the  corrective  action.  If  sufficient 
information  is  not  available  for  a 
definitive  report  to  be  submitted  within 
30  days,  an  interim  report  containing  all 
available  information  shall  be  filed,  as 
specified  in  9  50.4,  together  with  a 
statement  that  indicates  when  a 
complete  report  will  be  filed. 
*        •        •        •        • 

(f)*  •  • 

(3)  After  March  11, 1983,  each 
construction  permit  holder  described  in 
paragraph  (f)(1)  of  this  section  may 
make  a  change  to  a  previously  accepted 
quality  assurance  program  description 
included  or  referenced  in  the  Safety 
Analysis  Report  provided  the  change 
does  not  reduce  the  commitments  in  the 
program  description  previously  accepted 
by  the  NRC.  Changes  to  the  quality 
assurance  program  description  that  do 
not  reduce  the  commitments  must  be 
submitted  to  NRC  within  90  days. 
Changes  to  the  quality  assurance 
program  description  ^at  do  reduce  the 
commitments  must  be  submitted  to  NRC 
and  receive  NRC  approval  before 
implementation,  as  follows: 


(i)  Changes  to  the  Safety  Analysis 
Report  must  be  submitted  for  review  as 
specified  in  9  50.4.  Changes  made  to 
NRC-accepted  quality  assurance  topical 
report  descriptions  must  be  submitted  as 
specified  in  9  50.4. 

10.  In  9  50.55a,  paragraphs  (g)(5)(ii) 
and  (g)(5)(iii)  are  revised  to  read  as 
follows: 

SSOSSa    CodM  and  standards. 

(g)  Inservice  inspection  requirements. 


(5)  •  •  • 

(ii)  If  a  revised  inservice  inspection 
program  for  a  facility  conflicts  with  the 
tecimical  specification  for  the  facility, 
the  licensee  shall  apply  to  the 
Commission  for  amendment  of  the 
technical  specifications  to  conform  the 
technical  specification  to  the  revised 
program,  lie  licensee  shall  submit  this 
application,  as  specified  in  9  50.4,  at 
least  six  months  before  the  start  of  the 
period  during  which  the  provisions 
become  applicable,  as  determined  by 
paragraph  (g)(4)  of  this  section. 

(iii)  If  the  Ucensee  has  determined  that 
conformance  with  certain  code 
requirements  is  impractical  for  its 
faciUty,  the  licensee  shaU  notify  the 
Commission  and  submit  as  specified  in 
9  50.4,  information  to  support  the 
determinations. 
***** 

11.  In  9  50.59,  paragraph  (b)  is  revised 
to  read  as  fellows: 

9  50.59    Changes,  tssts,  and  expsilments. 

*        *        *        *        « 

(b)(1)  The  licensee  shall  maintain 
records  of  changes  in  the  faciUty  and  of 
changes  in  procedures  made  pursuant  to 
this  section,  to  the  extent  that  these 
changes  constitute  changes  in  the 
faciUty  as  described  in  the  safety 
analysis  report  or  to  the  extent  that  they 
constitute  changes  in  procedures  as 
described  in  the  safety  analysis  report. 
The  Ucensee  shall  also  maintain  records 
of  tests  and  experiments  carried  out 
pursuant  to  paragraph  (a)  of  this  section. 
These  records  must  include  a  written 
safety  evaluation  which  provides  the 
bases  for  the  determination  that  the 
change,  test  or  experiment  does  not 
involve  an  unreviewed  safety  question. 

(2)  The  licensee  shall  submit  as 
specified  in  9  50.4.  a  report  containing  a 
brief  description  of  any  changes,  tests, 
and  experiments,  including  a  summary 
of  the  safety  evaluation  of  each.  The 
report  must  be  submitted  annually  or  at 
such  shorter  intervals  as  may  be 
specified  in  the  license. 


(3)  Tk«  racorda  of  dui^m  in  the 
fadUtjr  diall  bt  mamtakiMi  Bnti)  the 
date  (rf  teiHiBation  of  the  license,  and 
racoids  of  changes  in  procedures  and 
recorda  of  tests  and  experiments  shaH 
be  maintained  for  a  period  of  five  yean. 
•        •        *        *        * 

12.  In  §  50.62.  paragraphs  (cH6)  and  (d) 
are  revised  to  read  as  follows: 

§5062    Requirements  for  reduction  of  risk 
from  antidpalad  transients  wNhout  scrm 
(ATWS)  events  for  ight-water-cooled 
nuclear  power  plants. 

(c)  *  •  • 

(6)  Information  sufficient  to 
demonstrate  to  the  Commission  the 
adequacy  of  items  in  paragraphs  (c)(1) 
through  (c)(5)  of  this  section  shall  be 
submitted  to  the  Commission  as 
specified  in  f  50.4. 

(d)  Implementation.  By  180  days  after 
the  issuance  of  the  QA  guidance  for 
non-safety  related  components,  each 
licensee  shall  develop  and  submit  to  the 
Commission,  as  specified  in  S  50.4.  a 
proposed  schedule  for  meeting  the 
requirements  of  para^aphs  (c)(1) 
through  (c)(5)  of  this  section.  Each  shall 
include  an  explanation  of  the  schedule 
along  with  a  justification  if  the  schedule 
calls  for  fmal  implementation  later  than 
the  second  refueling  outage  after  )uly  26, 
1984.  or  the  date  of  issuance  of  a  license 
authorizing  operation  above  5  percent  of 
full  power.  A  fmal  schedule  shall  then 
be  mutually  agreed  upon  by  the 
Commission  and  licensee. 

13.  In  §  50.71,  paragraphs  (a),  (b)  and 
(e)(1)  are  revised  to  read  as  follows: 

5  50.71    Maintenance  of  records,  making  of 
reports. 

(a)  Each  licensee  and  each  holder  of  a 
construction  permit  shall  maintain  all 
records  and  make  all  reports,  in 
connection  with  the  activity,  as  may  be 
required  by  the  conditions  of  the  hcense 
or  permit  or  by  the  rules,  regulations, 
and  orders  of  the  Conunission  in 
effectuating  the  purposes  of  the  Act, 
including  section  105  of  the  Act.  Reports 
must  be  stdnsitted  in  accordance  with 
S50.4. 

(b)  With  respect  to  any  production  or 
utilization  facility  of  a  type  described  in 
§  50.21(b)  or  50.22,  or  a  testing  facility, 
each  licensee  and  each  holder  of  a 
construction  permit  shall  submit  its 
annual  financial  report,  including  the 
certified  financial  statements,  to  the 
Commission,  as  specified  in  9  50.4,  upon 
issuance  of  the  report. 

•        •        •        •        « 

(e)  *  •  * 

(1)  The  licensee  shall  submit  revisions 
containing  updated  information  to  the 
Commission,  as  specified  in  9  50.4,  on  a 
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reptacement-page  basis  that  is 
accompanied  by  a  list  which  identifies 
the  current  pages  of  the  FSAR  follovnng 
page  replacement. 

*        «        *        *        * 

14.  In  5  50.73.  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§  50.73    Licensee  event  report  system. 

(c)  Supplementai  information.  The 
Commission  may  require  the  licensee  to 
submit  specific  additional  information 
beyond  that  required  by  paragraph  (b) 
of  this  section  if  the  Commission  finds 
that  supplemental  material  is  necessary 
for  complete  understanding  of  an 
unusually  complex  or  significant  event. 
These  requests  for  supplemental 
information  will  be  made  in  writing  and 
the  licensee  shall  submit,  as  8i>ecified  in 
9  50.4,  the  requested  information  as  a 
supplement  to  the  Initial  LER. 

(d)  Submission  of  reports.  Licensee 
Event  Reports  mu^  be  prepared  on 
Form  NRC  366  and  submitted  within  30 
days  of  discovery  of  a  reportable  event 
or  situation  to  the  U.S.  Nuclear 
Regulatory  Commission,  as  specified  in 
9  50.4. 
***** 

15.  In  9  5a82,  paragraph  (a)  is  revised 
to  read  as  follows: 

9  50.82    Application  for  termination  of 
licenses. 

(a)  Any  licensee  may  submit  an 
application  to  the  Commission,  as 
specified  in  9  50.4,  for  authority  to 
surrender  a  license  voluntarily  and  to 
dismantle  the  facility  and  dispose  of  its 
component  parts.  The  Commission  may 
require  information,  including 
information  as  to  proposed  procedures 
for  the  disposal  of  radioactive  material, 
decontamination  of  the  site,  and  other 
procedures,  to  provide  reasonable 
assurance  that  the  dismantling  of  the 
facility  and  disposal  of  the  component 
parts  will  be  performed  in  accordance 
with  the  regulations  in  this  chapter  and 
will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public. 
***** 

16.  Section  9  50.90  is  revised  to  read 
as  follows: 

9  50.90    Application  for  amendment  of 
licansa  or  construction  permit 

Whenever  a  holder  of  a  Ucense  or 
construction  permit  desires  to  amend 
the  license  or  permit,  apphcation  for  an 
amendment  must  be  filed  with  the 
Commission,  as  specified  in  9  50.4,  fully 
describing  the  changes  desired,  and 
following  as  far  as  applicable,  the  form 
prescribed  for  original  applications. 

17.  In  9  50.91  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


950.»t    Notice  for  pubHc  comment;  State 
consuitatlon. 

*  *  *  *  4 

(a)  Notice  for  public  comment  (1)  At 
the  time  a  licensee  requests  an 
amendment,  it  must  provide  to  the 
Commission,  in  accordance  with  the 
distribution  requirements  specified  in 
9  50.4,  its  analysis  about  the  issue  of  no 
significant  hazards  consideration  using 
the  standards  in  9  50.92. 
***** 

18.  In  Appendix  E..  section  V  is  revised 
to  read  as  follows: 

Appendix  E — Emergency  Planning  and 
Preparedness  for  Prodaction  and 
Utilization  Facilities 


V.  Implementing  Procedures 

No  less  than  180  days  prior  to  the 
scheduled  issuance  of  an  opera tii^  license 
for  a  nuclear  power  reactor  or  a  license  to 
possess  nuclear  material  the  applicant's 
detailed  implementing  procedures  for  its 
emergency  plan  shall  l>e  submitted  to  the 
Commission  as  specified  in  S  50.4.  Licensees 
who  are  authorized  to  operate  a  nuclear 
power  facility  shall  submit  any  changes  to 
the  emergency  plan  or  procediuvs  to  the 
Commission,  as  specified  in  {  50.4,  within  30 
days  of  such  changes. 

19.  In  Appendix  G,  section  V, 
paragraph  E  is  revised  to  read  as 
follows:  I 

Appendix  G — Fracture  Toughness 
Requirements 


V.  Inservice  Requirements— Raactor  Vessel 
Beltline  Material  ^ 

*****! 

E.  The  proposed  programs  for  satisfying  the 
requirements  of  sections  V.C.  and  VJ}.  of  this 
appendix  must  be  submitted,  as  specified  in 
S  50.4.  for  review  and  approval  on  an 
individual  case  iMsii  at  least  three  years 
prior  to  the  date  when  the  predicted  fracture 
toughness  levels  will  no  longer  satisfy  tlie 
requirements  of  section  V£.  of  this 
appendix. 

20.  In  Appendix  H,  section  n, 
paragraph  B.3  and  section  lU,  paragraph 
A  are  revised  to  read  at  follows: 

Appendix  H-^eactor  Vessel  Material 
Surveillance  Program  RequiieiDents 


II.  Surveillance  Program  Ckiteiia 

B.  *  *  * 

3.  A  proposed  withdrawal  schedule  must 
be  submitted  with  a  technical  justification  as 
specified  in  t  50.4.  The  proposed  schedule 
must  be  approved  prior  to  implementation. 
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lit.  Report  of  Test  Ranilti 

A.  Each  capsule  withdrawal  and  the  te«t 
results  must  be  the  subject  of  a  summary 
technical  report  to  be  submitted,  as  specified 
in  {  50.4,  within  one  year  after  capsule 
withdrawal  unless  an  extension  is  granted  by 
the  Director,  Office  of  Nuclear  Reactor 
Regulation. 
•  *  *  *  • 

21.  In  Appendix  I,  section  IV. 
paragraph  A.3.  and  paragraph  A.3.a  of 
the  "Concluding  Statement  on  Position 
of  the  Regulatory  Staff  (Docket-RM-SO- 
2)"  are  revised  to  read  as  follows: 

Appendix  I — Numerical  Guides  for 
Design  Objectives  and  Limiting 
Conditions  for  Operation  To  Meet  the 
Criterion  "As  Low  as  is  Reasonably 
Achievable"  for  Radioactivo  Material  in 
Light- Water-Cooled  Nuclear  Power 
Reactor  Effluents 
***** 

Sec.  IV.  Guides  on  technical  specifications 
for  limiting  conditions  for  operation  for  light- 
water-cooled  nuclear  power  reactors 
licensed  under  10  CFR  Part  50. 


3.  Report  these  actions  as  specified  in 
§  50.4,  within  30  days  from  the  end  of  the 
quarter  during  which  the  release  occurred. 

***** 

Concluding  Statement  on  Position  of  the 
Regulatory  Staff  (Dockel-RM-50-2) 

A.-   *  * 

3.  *    *   * 

a.  The  applicant  submits,  as  specified  in 
S  50.4.  an  e\  aluation  of  the  potential  for 
effects  from  long-term  buildup  on  the 
environment  in  the  vicinity  of  the  site  of 
radioactive  material,  with  a  radioactive  half- 
life  greater  than  one  year,  to  be  released:  and 
*  •  *  •  * 

22.  In  Appendix  }.  section  V, 
paragraph  B.l.  is  revised  to  read  as 

follows: 

Appendix  ) — Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors 


V.  Inspection  and  Reporting  of  Tevts 
•         •         *         *         « 

B.  Report  of  test  results.  1.  The 
preoperational  and  periodic  tests  must  be  the 
subject  of  a  summary  technical  report 
submitted  to  the  Commission,  as  specified  in 
§  50.4.  approximately  three  months  after  the 
conduct  of  each  test.  The  report  must  be 
titled  "Reactor  Containment  Building 
Integrated  Leak  Rate  Test." 
***** 

23.  In  Appendix  K,  section  II, 
paragraph  l.c,  is  revised  to  read  as 
follows: 

Appendix  K— ECCS  Evaluation  Models 


II.  RaquiiBd  Documentatiaii 

1.  •  •  * 

c.  The  licensee  shall  submit  to  the 
Commission,  as  specified  in  §  50.4.  a 
complete  listing  of  each  computer  program,  in 
the  same  form  as  used  in  the  evaluation 
model. 
***** 

24.  In  Appendix  M,  Paragraph  2  is 
revised  to  read  as  follows: 

Appendix  M — Standardization  of 
Design:  Manufacture  of  Nuclear  Power 
Reactors;  Construction  and  Operation  of 
Nuclear  Power  Reactors  Manufactured 
Pursuant  to  Commisnon  License 


2.  An  application  for  a  manufacturing 
license  pursuant  to  this  Appendix  M  must  be 
submitted,  as  specified  in  S  50.4.  and  meet  all 
the  requirements  of  S§  50.34(a)  (l)-(9)  and 
50.34a  (a)  and  (b),  except  that  the  preliminary 
safety  analysis  report  shall  be  designated  as 
a  "design  report"  and  any  required 
information  or  analyses  relating  to  site 
matters  shall  be  predicated  on  postulated  site 
parameters  which  must  be  specified  in  the 
application.  The  application  must  also 
include  information  pertaining  to  design 
features  of  the  proposed  reactor(s)  that  affect 
plans  for  coping  with  emergencies  in  the 
operation  of  the  reactorfs). 
***** 

25.  In  Appendix  N,  paragraph  2.  is 
revised  to  read  as  follows: 

Appendix  N — Standardization  of 
Nuclear  Power  Plant  Designs:  Licenses 
to  Construct  and  Operate  Nuclear  Power 
Reactors  of  Duplicate  Design  at  Multiple 
Sites 


2.  Applications  for  construction  permits 
submitted  pursuant  to  this  Appendix  must 
include  the  information  required  by  {  {  50.33. 
S0.33a,  S0.34(a)  and  50.34a  (a)  and  (b)  and  be 
submitted  as  specified  in  §  50.4.  The 
applicant  shall  also  submit  the  information 
required  by  S  51.50  of  this  chapter.  *   *   * 
***** 

26.  In  Appendix  O,  paragraph  2  is 
revised  to  read  as  follows: 

Appendix  O — Standardization  of 
Design;  Staff  Review  of  Standard 
Designs 

***** 

2.  The  submittal  for  review  of  the  standard 
design  must  be  made  in  the  same  manner  and 
in  the  same  number  of  copies  as  provided  in 
§S  50.4  and  50.30  for  license  applications. 

***** 

27.  In  Appendix  Q,  paragraph  2  is 
revised  to  read  as  follows: 

Appendix  Q — Pre-AppUcation  Eariy 
Review  of  Site  Suitability  Issues 

*         •         *         •         • 

2.  The  submittal  for  early  re\iew  of  site 
suitability  i88ue(s)  must  be  made  in  the  same 
manner  and  in  the  same  number  of  copies  as 
provided  in  §S  50.4  and  50.30  for  license 


applications.  The  submittal  must  include 
sufficient  information  coaceming  a  range  of 
postulated  facility  design  and  operation 
parameters  to  enable  the  Staff  to  perform  the 
requested  review  of  site  suitability  issues. 
The  submittal  must  contain  suggested 
conclusions  on  the  issues  of  site  suitabihty 
submitted  for  review  and  must  be 
accompanied  by  a  statement  of  the  bases  or 
the  reasons  for  those  conclusions.  The 
submittal  must  also  list,  to  the  extent 
possible,  any  long-range  objectives  for 
ultimate  development  of  the  site,  state 
whether  any  site  selection  process  was  used 
in  preparing  the  submittal.  de8crit>e  any  site 
selection  process  used,  and  explain  what 
consideration,  if  any.  was  given  to  alternative 
sites. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

28.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sees.  201.  as 
amended,  202,  88  Stat.  1242.  as  amended.  1244 
(42  U.S.C.  5841,  5842). 

Subpart  A  also  issued  under  National 
Environmental  Policy  Act  of  1969.  sees.  102. 
104,  lOS,  S3  Stat.  853-854.  as  amended  (42 
use.  4332.  4334.  4335);  and  Pub.  L  95-804. 
Title  II.  92  Stat.  3303-3041.  Section  51.22  also 
issued  under  sec.  274.  73  Stat.  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021). 

29.  Section  51.54  is  revised  to  read  as 
follows: 

§  51.54    Environmentai  report- 
manufacturing  license. 

Each  applicant  for  a  license  to 
manufacture  a  nuclear  power  reactor  or, 
for  an  amendment  to  a  license  to 
manufacture  seeking  approval  of  the 
final  design  of  the  nuclear  power 
reactor,  pursuant  to  Appendix  M  of  Part 
50  of  this  chapter,  shall  submit  with  its 
application,  as  specified  in  §  50.4.  a 
separate  document,  entitled 
"Applicant's  Environmental  Report — 
Manufactiiring  License,"  or  "Supplement 
to  Applicant's  Envircnmenta!  Report — 
Manufacturing  License."  The 
environmental  report  shall  address  the 
environmental  matters  specified  in 
Appendix  M  of  Part  50  of  this  chapter, 
and  shall  contain  the  information 
specified  in  §  51.45,  as  appropriate. 

30.  Section  51.55  is  revised  to  read  as 
follows: 

§  51.55    Envtronwiental  report— numtier  of 
oopwa,  onu  luunon. 

(a)  Each  applicant  for  a  license  to 
construct  and  operate  a  production  or 
utilization  facility  covered  by  paragraph 
(bKl).  (b)(2),  (b)(3)  or  (b)(4)  of  §  51.20  or 
for  a  license  amendment  covered  by 
paragraph  (b)(5]  of  §  51.20  shall  submit 
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to  the  Commission  an  environmental 
repwt.  or  any  supplement  to  an 
environmental  report  in  the  manner 
specified  in  (  50.4.  The  appUcant  shall 
retain  an  additional  109  copies  of  the 
environmental  report  or  any  supplement 
to  the  environmental  report  for 
distribution  to  parties  and  Boards  in  the 
NRC  proceeding.  Federal.  State,  and 
local  officials  and  any  affected  Indian 
tribes,  in  accordance  with  written 
instructions  issued  by  the  Director  of 
Nuclear  Reactor  Regulation  or  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  as  appropriate. 

(b)  Each  applicant  for  a  license  to 
manufacture  a  nuclear  power  reactor,  or 
for  an  amendment  to  a  license  to 
manufacture  seeking  approval  of  the 
final  design  of  the  nuclear  power 
reactor,  pursuant  to  Appendix  M  of  Part 
50  of  this  chapter  shall  submit  to  the 
Commission  an  environmental  report  or 
any  supplement  to  an  environmental 
report  in  the  manner  specified  in  §  50.4. 
The  applicant  shall  retain  an  additional 
109  copies  of  the  environmental  report 
or  any  supplement  to  the  environmental 
report  for  distribution  to  parties  and 
Boards  in  the  NRC  proceeding,  Federal, 
State,  and  local  officials  and  any 
affected  Indian  tribes,  in  accordance 
with  written  instructions  issued  by  the 
Director  of  Nuclear  Reactor  Regulation. 
•        *        •        «        , 

Dated  at  Bethesda.  Maryland,  this  31  st  day 
of  October  1986. 

For  the  Nuclear  Regulatory  Commission. 
Victor  StsUo.  Jr., 

Acting  Executive  Director  for  Operations. 
(FR  Doc.  86-25132  Filed  11-5-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docfcat  Number  86-ANE-42:  Amdt.  3»- 
54S5] 

Airworthiness  Directives;  Pratt  ft 
Whitney  (PW)  JT9D-7R4D.  D1,  E.  and 
El  Turbofan  Engines 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnoM:  Final  rule,  request  for 
comments. 


:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  the  second  stage  high  pressure 
turbine  rotor  (HPTR)  four  knife  edge 
airseal  tobe  replaced  with  or  reworked 
to  a  HPTR  three  knife  edge  airseal  on 
PW  JT9D-7R4D.  Dl,  E.  and  El  turbofan 
engines.  A  modification  to  the  turbine 


cooUng  air  system  which  reduces  the 
number  of  metering  bolts  in  the  first 
stage  turbine  rotor  assembly  and 
increases  the  airflow  of  the  HPT  cooling 
airduct  is  required.  The  AD  is  needed  to 
prevent  uncontained  failure  of  the 
second  stage  HPTR  airseal  which  could 
result  in  extensive  engine  and  aircraft 
damage. 

DATES:  Effective  December  8, 1986. 
Compliance  Schedule — As  prescribed  in 
the  body  of  the  AD.  Comments  for 
inclusion  in  the  docket  must  be  received 
on  or  before  January  5, 1987. 
Incorporation  by  Reference — Approved 
by  the  Director  of  the  Federal  Register 
as  of  December  8, 1986. 

addresses:  Comments  on  the 
amendment  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  Number  86-ANE-42, 12  New 
England  Executive  Park,  Burhngton, 
Massachusetts  01803 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  86-ANE-42". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel,  Room  311,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  applicable  Alert  Service  Bulletin 
(ASB)  may  be  obtained  from  Pratt  & 
Whitney,  Commercial  Products  Division, 
400  Main  Street,  East  Hartford, 
Connecticut  06108.  A  copy  of  the  ASB  is 
contained  in  Rules  Docket  Number  86- 
ANE-42,  in  the  Office  of  the  Regional 
Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massadiusetts  01803. 
FOB  FURTHER  INFORMATION  CONTACT: 
Diane  Kirk,  Engine  Certification  Branch, 
ANE-142,  Engine  CerUfication  Office, 
Aircraft  Certification  Division,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massadiusetts  01803, 
telephone  (617)  273-7082. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  fatigue  cracks, 
attributed  to  high  cycle  fatigue  (HCF), 
can  originate  on  the  tip  of  the  fourth 
knife  edge  of  the  second  stage  HPTR 
airseal,  and  may  propagate  to  fracture, 
which  could  result  in  an  uncontained 
second  stage  HPTR  airseal  failure  on 
IT9D-7R4D,  Dl,  E.  and  El  turbofan 
engines.  A  total  of  11  fracture/crack 
events  on  airseal  P/N  5001413-01  have 
occurred  in  a  total  population  of  289 
airseals.  Four  events  have  been  in- 
service  failures;  two  of  these  events 


were  uncontained.  Seven  events,  which 
had  fourth  knife  edge  HCF  cracking  in 
the  airseal,  were  foimd  by  inspection  in 
accordance  with  PW  Service  Bulletin 
(SB)  JT9D-7R4-72-245.  Although  the 
mechanism  of  failure  is  not  established, 
analysis  indicates  the  most  probable 
cause  of  the  HPTR  airteal  rear  knife 
edge  HCF  cracking  is  attributed  to  an 
aeroelastic  instability. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  an  AD  is  being  issued 
which  requires  replacement  of  second 
stage  HPTR  airseals,  P/N  5001413-01  or 
798916,  with  RPTR  airseal.  P/N  803673 
or  803674  respectively,  or  rework  of  P/N 
5001413-01  or  798916  in  accordance  with 
PW  ASB  IT9I>-7R4-72-318,  dated 
October  25. 1986,  on  rT9D-7R4D,  Dl,  E, 
and  El  turbofan  engines. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  Uiat  notice  and 
public  procedure  hereon  are 
impracticable. 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Director.  This 
rule  may  be  amended  in  light  of 
comments  received.  Comments  that 
provide  a  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particulariy  helpful  in  evaluating  the 
effectiveness  of  the  AD  and  determining 
whether  additional  rulemaking  is 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  address  given  above 
by  interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  this 
AD,  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  theu*  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Copunents  to 
Docket  Number  86-ANE-42".  The 
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postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  28. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "for 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety,  Incorporation  by 
Reference. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordin^y,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
)anuary  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 

Pntt  ft  Whitney:  ^jpliea  to  Pratt  ft  Whitney 
tPW)  ITBD-7R4D.  Dl.  E.  and  El  turbofan 
engines. 

Con^iiiance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  theaecond  stage  high 
pressure  turbine  rotor  (HFTR)  airseal  that 
can  cause  an  uncontained  engine  failure. 
accompHsh  Ae  following: 

(a)  Remove  from  service.  HPTR  airseal  Part 
Number  (P/N)  5001413-01  or  798016  and 
replace  with  HPTR  airseal  P/N  803873  or 
803674.  respectively,  or  rewoiic  HPTR  airseal 
P/N  5001413-01  or  796918  in  accordance  with 
PW  Alert  Service  Bulletin  (ASB)  |T9I>-7R4- 
72/318.  dated  October  25. 1988.  or  FAA 
approved  equivalent  per  the  following 
schedule: 

(1)  )T8D-7R4dl  and  JT9D-7R4E1  series 
engines: 

(i)  Within  400  cycles  in  service  (CIS)  after 
the  effective  date  of  this  AD.  for  HPTR 


airseals  with  greater  than  800  CIS  since  new 
on  the  effective  date  of  this  AD. 

(ii)  Within  400  CIS  after  the  effective  date 
of  this  AD.  or  800  CIS  since  new.  whichever 
occurs  later,  for  HPTR  airseals  with  800  CIS 
since  new  or  less  on  the  effective  date  of  this 
AD. 

(2)  )T9D-7R4D  and  JT9D-|T4E  series 
engines: 

(i)  Within  900  CIS  after  the  effective  date  of 
this  AD,  for  HPTR  airseals  with  greater  than 
1.600  CIS  since  new  on  the  effective  date  of 
this  AD. 

(ii)  Within  900  CIS  after  the  effective  date 
of  this  AD.  or  1,600  CIS  since  new,  whichever 
occurs  later,  for  HPTR  airseals  with  1.600  CIS 
since  new  or  less  on  the  effective  date  of  this 
AD. 

(b)  Remove  first  stage  high  pressure  turbine 
cooling  (HPTC)  airduct  assembly.  P/N 
796123,  798075,  or  796746.  and  replace  with 
HPTC  airduct  assembly.  P/N  804146.  604145. 
or  804148.  respectively,  or  rework  HPTC 
airduct  assembly.  P/N  796123,  795975.  or 
796746.  in  accordance  with  PW  ASB  IT9D- 
7R4-72-318.  dated  October  25. 1986.  or  FAA 
approved  equivalent  concurrent  with 
accomplishing  paragraph  (a)  above. 

(c)  Modify  the  first  stage  turbine  rotor 
assembly.  P/N  792041.  792931.  795121,  or 
801821,  by  removing  two  units  each  of  bolt 
P/N  746130;  washer.  P/N  151178;  and  nut,  P/ 
N  341859;  and  redistributing  the  remaining 
units  in  accordance  with  PW  ASB  JT9D-7R4- 
72-318,  dated  October  25, 1986.  or  FAA 
approved  equivalent  concurrent  with 
accomphshing  paragraph  (a]  above. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office.  Aircraft  Certification 
Division.  Federal  Aviation  Administration, 
New  England  Region.  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803. 

Upton  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager.  Engine 
Certification  Office,  may  adjust  the 
compUance  times  specified  in  this  AD. 

Pratt  ft  Whitney  ASB  JT9D-7R4-72-3ia 
dated  October  25. 1986,  identified  and 
described  in  this  document  is  incorporated 
herein  and  made  a  part  thereof  pursuant  to  5 
U.S.C.  552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received  this 
document  from  the  manufacturer  may  obtain 
copies  upon  request  to  Pratt  ft  Whitney. 
Commercial  Products  Division.  400  Main 
Street  East  Hartford.  Connecticut  06108.  This 
document  also  may  be  examined  at  the 
Office  of  the  Regional  Counsel  Federal 
Aviation  Administration.  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803.  Room  311.  Rules  Docket  Number  86- 
ANE-42,  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
December  a  1988. 


Issued  in  Burlington,  Massachusetts,  on 
October  24, 1986. 

)ack  ASain. 

Acting  Director,  New  England  Region. 
[FR  Doc.  86-25045  Filed  ll-S-86:  8:45  am] 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  131 

[Doci(*t  No*.  S1N-204F  and  76N-017S] 

Miilc.  Lowfat  MUk.  and  SMm  MHk; 
Notice  of  Ordar  and  Partial 
Confirmation  of  Effectiva  Date 

AQ0ICY:  Food  and  Drug  Administration. 
ACTION:  Notice  of  order  and  partial 
confirmation  of  effective  date. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Center  for  Food  Safety  and 
Apphed  Nutrition's  motion  for  partial 
summary  judgment  on  two  of  the  four 
issues  in  the  hearing  concerning  milk, 
lowfat  milk,  and  skim  milk  is  granted, 
and  that  the  stays  on  those  portions  of 
the  standards  of  identity  for  these 
products  that  concern  the  addition  of 
vitamins  and  minerals  and  the  use  of 
stabilizers  and  emulsifiers  are 
terminated.  The  agency  is,  therefore, 
confirming  the  effective  date  for 
compliance  with  those  portions  of  the 
standards  of  identity  as  pubhshed  in  the 
Federal  Register  of  October  10, 1973  (38 
FR  27924). 

DATE  Effective  January  5, 1987  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  this 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L  Carson,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-215),  Food 
and  Drug  Administration,  200  C  St  NW.. 
Washington.  DC  20204,  202-485-0110. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  6, 1983  (48 
FR  45545),  FDA  published  a  notice  of 
hearing  on  objections  to  the  standards 
of  identity  for  milk,  lowfat  milk,  and 
skim  milk.  The  hearing  was  granted  on 
objections  to  (1)  the  portions  of  the 
standards  of  identity  for  milk,  lov\rfat 
milk,  and  skim  milk  that  limited  the 
addition  of  vitamins  and  minerals  to 
these  products,  (2)  the  portions  of  the 
standards  of  identity  for  lowfat  milk  and 
skim  milk  that  restricted  the  use  of 
stabilizers  and  emulsifiers  In  lowfat  milk 
and  skim  milk,  (3)  the  appropriateness 
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of  the  term  "with  added  milk  solids  not 
fat"  for  lowfat  and  skim  milks  made  to 
contain  at  least  10  percent  milk-derived 
nonfat  solids,  and  (4)  the 
reasonableness  of  the  decision  to 
prohibit  use  of  the  terms  "protein 
fortified"  and  "fortified  with  protein." 
The  latter  two  issues,  involving  labeUng 
of  lowfat  milk  and  skim  milk  made  to 
contain  not  less  than  10  percent  milk- 
derived  nonfat  solids,  have  not  been 
resolved  and  are,  therefore,  not  included 
in  this  action. 

Background 

In  the  Federal  Register  of  October  10. 
1973  (38  FR  27924).  FDA  established 
standards  of  identity  for  milk,  lowfat 
milk,  and  skim  milk  (21  CFR  131.110. 
131.135.  and  131.143;  formeriy  21  CFR 
18.2. 18.10,  and  18.20,  respectively). 
These  standards  limited  the  vitamins 
that  can  be  added  to  these  products  to 
vitamins  A  and  D  only  and  did  not 
provide  for  the  addition  of  minerals.  The 
Milk  Industry  Foundation  filed  a  timely 
objection  and  requested  a  hearing  on  the 
failure  of  the  standards  to  provide  for 
the  addition  of  other  vitamins  and 
minerals. 

The  lowfat  milk  and  skim  milk 
standards  promulgated  in  1973  allowed 
the  use  of  stabilizers  and  emulsifiers  in 
these  products  only  when  milk-derived 
nonfat  solids  were  added  to  the 
products  and  limited  the  quantity  to  not 
more  than  2  percent  by  weight  of  the 
milk-derived  nonfat  solids  added.  The 
Celanese  Corp.  and  the  Detroit  Milk 
Dealers.  Inc.,  filed  timely  objections  and 
requests  for  hearing  on  this  restricted 
use  of  stabilizers  and  emulsifiers  in 
lowfat  milk  and  skim  milk.  (Other 
persons  filed  objections  to  ^e 
restriction  but  did  not  request  a 
hearing.) 

As  a  result  of  these  objections  and 
requests  for  a  hearing,  the  effective 
dates  of  those  portions  of  §§  131.110(b), 
131.135(b).  and  131.143(b)  that  limit  the 
addition  of  vitamins  and  minerals  to 
these  products  to  vitamins  A  and  D  and 
those  portions  of  85 131.135(c)(3)  and 
131.143(c)(3)  that  limit  the  use  of 
stabilizers  and  emulsifiers  were  stayed 
(39  FR  42351;  December  5, 1974).  pending 
the  outcome  of  a  hearing.  In  addition, 
stays  of  effective  date  were  imposed  on 
the  following  related  provisions  of  the 
standards:  (1)  Provisions  dealing  with 
the  use  of  carriers  for  vitamins  A  and  D 
(SS  131.110(c)(1),  131.135(c)(1).  and 
131.143(c)(1));  and  (2)  provisions  dealing 
with  labeling  when  vitamins  are  added 
to  the  foods  (§ S  131.110(e)(l)(i). 
131.135(e)(l)(ii).  and  131.143(e)(l)(i)). 

In  the  Federal  Register  of  October  26, 
1976  (41  FR  46873),  FDA  sought  to 
resolve  the  stabilizer  and  emulsifier  use 


issue  with  a  proposal  to  permit  the  use 
of  stabilizers  and  emulsifiers  in  lowfat 
milk  and  skim  milk  without  the 
restrictions  referred  to  above.  FDA 
withdrew  this  proposal,  however, 
because  the  agency  decided  that,  based 
upon  its  review  of  the  comments,  this 
proposal  was  not  appropriate. 

A  notice  granting  a  hearing  on  these 
two  issues,  as  well  as  on  the  labeling 
issues,  was  published  in  the  Federal 
Register  of  October  8, 1983  (48  FR 
45545).  The  specific  issues,  as  stated  in 
the  notice  of  hearing,  were: 

1.  Is  a  standard  of  Identity  for  milk, 
lowfat  milk,  or  skim  milk  that  excludes 
the  addition  of  vitamins  and  minerals 
other  than  vitamins  A  and  D  a 
reasonable  standard  of  identity  that  will 
promote  honesty  and  fair  dealing  in  the 
interest  of  consumers? 

2.  Is  a  standard  of  Wentity  for  lowfat 
milk  and  skim  milk  that  excludes  the  use 
of  stabilizers  and  emulsifiers  except 
when  used  in  conjunction  with  added 
milk-derived  nonfat  solids  such  that  the 
stabilizers  and  emulsifiers  amount  to  no 
more  than  2  percent  by  weight  of  the 
solids  that  are  added  a  reasonable 
standard  of  identity  that  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers? 

The  Administrative  Law  Judge's  Order 

At  the  November  9, 1983,  prehearing 
conference,  the  Milk  Industry 
Foundation  withdrew  its  objection  to  the 
failure  of  the  standards  to  provide  for 
addition  of  vitamins  and  minerals  other 
than  vitamins  A  and  D.  Also,  neither  of 
the  parties  who  filed  objections  to  the 
failure  of  the  standards  for  lowfat  milk 
and  skim  milk  to  provide  for  the 
unrestricted  use  of  stabilizers  and 
emulsifiers  appeared.  Therefore,  the 
Center  for  Food  Safety  and  Applied 
Nutrition  moved  for  partial  summary 
judgment.  In  accordance  with  21  CFR 
12.93,  any  other  interested  party  had  10 
days  in  which  to  oppose  the  motion. 
Because  no  oppositions  to  the  motion 
were  filed,  the  Administrative  Law 
Judge  issued  an  order,  dated  December 
12, 1983,  granted  the  motion  for  partial 
summary  judgment.  In  that  order  he 
found  that: 

1.  A  standard  of  identity  for  milk, 
lowfat  milk,  and  skim  milk  that  excludes 
the  addition  of  vitamins  and  minerals 
other  than  vitamins  A  and  D  is  a 
reasonable  standard  of  identity  that  will 
promote  honesty  and  fair  dealing  in  the 
interest  of  consumers;  and 

2.  A  standard  of  identity  for  lowfat 
milk  and  skim  milk  that  excludes  the  use 
of  stabilizers  and  emulsifiers  except 
when  used  in  conjunction  with  added 
milk-derived  nonfat  solids  such  that  the 
stabilizers  and  emulsifiers  amount  to  no 


more  than  2  percent  by  weight  of  the 
soUds  that  are  added  is  a  reasonable 
standard  of  identity  that  will  promote 
honesty  and  fair  dealing  In  the  interest 
of  consumers. 

No  exceptions  were  filed  to  this  order 
by  hearing  participants.  Therefore, 
under  21  CFR  12.120(e)  and  (f).  which 
provide  that  the  initial  decision  becomes 
the  final  decision  of  the  Commissioner  if 
no  hearing  participant  files  an 
exception,  and  that  notice  of  this  final 
decision  must  be  pubhshed  in  the 
Federal  Register,  notice  it  hereby  given 
that  this  order  is  the  Commissioner's 
final  decision  regarding  these  two 
hearing  issues.  I 

List  of  Subjects  in  21  CFR  Part  131 

Cream,  Food  standards,  Milk,  Yogurt. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (Bees.  401. 
701(e),  52  Stat.  1046,  70  Stat.  919  as 
amended  (21  U.S.C.  341.  371(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10);  //  js  ordered  that  the  stays 
announced  in  the  Federal  Register  of 
December  5. 1974  (39  FR  42351),  on  the 
portions  of  21  CFR  131.110(b).  131.135(b), 
and  131.143(b).  which  preclude  the 
addition  of  vitamins  other  than  vitamins 
A  and  D  to  milk,  lowfat  milk,  and  skim 
milk,  and  the  stays  on  21  CFR 
131.135(c)(3)  and  131.143(c)(3).  which 
limit  the  use  of  stabilizers  and 
emulsifiers  in  lowfat  milk  and  skim  milk, 
are  terminated.  The  Commissioner  is 
also  terminating  the  stays  on  related 
provisions  in  21  CFR  131.110(c)(1), 
131.135(c)(1).  and  131.143(c)(1)  providing 
for  use  of  carriers  for  vitamins  A  and  D, 
and  in  21  CFR  131.110(e)(l)(i). 
131.135(e)(l)(ii).  and  131.1«3(e)(l)(i) 
requiring  labeling  when  vitamins  A  or  D 
are  added  to  the  foods.  Notice  is  given 
that  the  amendments,  as  pubUshed  in 
the  Federal  Register  of  October  10, 1973 
(38  FR  27924).  of  §§  131.11D(b). 
131.135(b),  and  131.143(b)  as  they  pertain 
to  addition  of  vitamins  A  and  D  and 
§§  131.135(c)(3)  and  131.143(c)(3)  as  they 
pertain  to  use  of  stabilizers  and 
emulsifiers  in  conjimction  with  addition 
of  milk-derived  nonfat  solids  and  related 
provisions  in  §§  131.110(c)(1)  and 
(e){l)(i),  131.135(c)(1)  and  (e){l)(ii).  and 
131.143(c)(1)  and  (e)(l)(i)  wiU  become 
effective  January  5, 1987. 

Dated:  October  31, 1986. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  86-25046  Filed  11-5-66;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGO5-86-025] 

Drawt>ridge  Operations  in  North 
Carolina 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  deviation 
from  Drawbridge  Operation  Regulations 
for  Bridge  Across  Atlantic  Intracoastal 
Waterway,  at  Fairfield,  North  Carolina. 

summary:  The  Coast  Guard  has  granted 
a  temporary  deviation  from  the 
regulations  for  the  drawbridge  across 
the  Atlantic  Intracoastal  Waterway  at 
mile  113.8  at  Fairfield,  North  Carol^a. 
The  purpose  of  this  deviation  from  the 
regulations  is  to  allow  the  project 
contractor  for  the  U.S.  Army  Corps  of 
Engineers,  the  owner  of  the  bridge,  to 
repair  the  bridge.  The  repairs  are 
expected  to  be  completed  by  December 
1,1986. 

DATES:  This  temporary  deviation  from 
the  regulations  becomes  effective  on 
October  27, 1986,  and  terminates  on 
December  1, 1986,  or  earlier  if  bridge 
repairs  are  completed  ahead  of 
schedule. 

FOR  FURTHER  INFORMATION  CONTACT 
Ann  B.  Deaton,  Bridge  Administrator, 
Commander  (oan).  Fifth  Coast  Guard 
District,  431  Crawford  Street 
Portsmouth,  Virginia  23704-5004,  or 
telephone  number  (804)  398-6222. 
SUPPLEMENTARY  INFORMATION: 

Draftixig  Infonnation 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  project  officer,  and  CDR  Robert 
).  Reining,  project  attorney. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

PART  117— [AMENDED] 

Temporary  Deviation  From  Drawbridge 
Regulatioas 

In  consideration  of  the  foregoing,  the 
regulations  in  S  117.5  of  Title  33,  Code  of 
Federal  Regulations,  do  not  apply  to  the 
bridge  across  the  Atlantic  Intracoastal 
Waterway,  mile  113.8,  at  Fairfield.  North 
Carolina. 

From  October  27, 1986,  until  December 
1, 1986,  or  earlier  if  bridge  repairs  are 
completed  ahead  of  schedule,  the  bridge 
may  remain  closed  to  vessel  traffic  from 
8  a.m.  to  5  p.m.  daily,  except  that  the 
bridge  shall  open  at  12  noon  for  all 
accumulated  and  approaching  vessels. 
At  all  other  times,  the  bridge  shall  open 
on  signal 


(33  U.S.C.  499;  49  CFR  1.46;  33  CFR  1.05-l(g). 
117.35(d)) 

Dated:  October  28. 1986. 

B.F.  HolUngsworth. 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District 

[FR  Doc.  86-25094  Filed  11-5-86;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Sale  and  Disposal  of  Tlntt>er;  Tlml>er 
Export  and  SulMtitutlon 

agency:  Forest  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the  reporting 
requirements  at  36  CFR  223.48  related  to 
the  export  of  timber  from  National 
Forest  System  lands  and  the  use  of  such 
timber  to  substitute  for  private  timber 
exported  by  the  purchaser.  The  rule 
changes  the  report  from  a  biannual  to  an 
annual  report  of  the  timber  exported, 
sold  for  export  exchanged  or  otherwise 
disposed  of  during  the  previous  calendar 
year.  The  rule  reduces  the  paperwork 
burden  on  purchasers  of  National  Forest 
timber  sales  and  on  Forest  Service 
employees  while  maintaining 
appropriate  controls  on  log  exports. 
EFFECTIVE  DATE  This  rule  is  effective 
December  8, 198& 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  ).  Paulson,  Timber  Management 
Staff,  Forest  Service,  USDA,  P.O.  Box 
2417,  Washington,  DC  20013.  (202)  475- 
3755. 
SUPPICMENTARY  INFORMATION: 

Background 

In  response  to  concerns  about 
possible  increases  in  third  party 
substitution  of  National  Forest  timber 
for  private  timber  which  is  exported,  the 
Senate  Subcommittee  on  Interior  and 
Related  Agencies  Appropriations 
directed  the  Forest  Service  to  report 
every  6  months  on  trends  in  log  exports 
and  substitution.  In  order  to  provide  this 
information,  the  Forest  Service  required 
purchasers  of  National  Forest  timber  to 
report  every  6  months  on  the  disposition 
of  harvested  timber  (36  CFR  223.48). 

On  July  25, 1983,  the  Chairman  of  the 
Senate  Committee  on  Appropriations 
and  the  Chairman  of  the  Subcommittee 
on  Interior  and  Related  Agencies 
requested  the  United  States  Generd 
Accounting  Office  (GAO)  to  review  the 
potential  impacts  of  tightening  Forest 
Service  log  export  restrictions  in  the 
West  On  January  28, 1985,  GAO 


reported  its  findings  and  concluded  that 
there  was  no  significant  amount  of  third 
party  substitution  occurring  in  the 
western  United  States  and  that 
tightened  controls  were  unnecessary. 

Concerned  about  burdening 
purchasers  with  the  6-month  reporting 
requirements,  the  Forest  Service 
subsequently  requested  that  the 
Subcommittee  change  the  reporting 
frequency  to  an  annual  report.  In  light  of 
the  GAO  finding  and  Forest  Service 
analysis  of  past  years'  reports,  the 
Subcommittee  agreed  to  the  Forest 
Service  request. 

This  final  rule  will  not  change  the 
requirement  that  purchasers 
domestically  process  National  Forest 
System  timber  or  change  the 
requirement  for  certification  of  domestic 
processing  from  other  firms  or 
individuals  that  receive  unprocessed 
National  Forest  System  timber.  Under 
this  rule,  purchasers  will  be  required  to 
submit  an  annual  certified  report,  for  the 
previous  calendar  year,  on  the 
disposition  of  unprocessed  timber  from 
National  Forests  which  is  sold, 
exchanged,  or  otherwise  disposed  of  to 
another  party  and  report  the  sale  of  any 
timber  from  private  lands  owned  or 
controlled  by  the  purchaser  which  is 
exported  or  sold  for  export 

Analysis  of  Public  Comments 

The  proposed  rule  was  published  in 
the  Federal  Register  of  May  16. 1986.  at 
51  FR  95.  A  total  of  6  responses  were 
received.  A  majority  of  the  respondents 
were  supportive  of  the  attempt  to  reduce 
the  paperworic  burden  on  purchasers 
and  urged  the  rule  be  implemented.  One 
commenter  expressed  concern  that  the 
reporting  forms  should  be  no  more 
complex  than  those  currently  in  effect 
under  the  existing  procedures.  Some 
comments  were  received  expressing 
concern  that  a  change  to  an  annual 
report  would  adversely  effect  allocation 
of  non-manufacturer  volumes  for 
fracking  the  Small  Business  Set  aside 
program.  These  concerns  evolve  iiom 
the  fact  that  the  current  6-month 
reporting  frequency  is  utilized  to 
approximate  the  distribution  of  these 
volumes  to  large  or  small  businesses. 

All  suggestions  and  comments  were 
reviewed  and  considered  in  preparation 
of  this  final  rule.  Responses  are 
available  for  review  in  the  office  of  the 
Timber  Management  Staff,  Forest 
Service.  USDA.  Room  3224,  South 
Agriculture  Building,  12th  and 
Independence  Avenue,  SW., 
Washington,  DC 

The  final  rule  will  provide  for 
submitting  an  annual  report  on  the 
disposition  of  harvested  volume.  The 
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reportmg  fonss  associated  with  this 
rqjort  are  being  revised  to  reduce  the 
number  of  fonns  to  be  sobmitted  each 
year.  Purchasers  wiH  be  able  to  show 
the  (fistribatkm  of  vohunes  for  several 
sales  on  one  form  rather  than 
compteting  a  form  for  eadi  individual 
sale.  Steps  are  being  taken  to 
incorporate  the  information  from  the 
Automated  Timber  Statement  Account 
into  an  automated  reporting  of  timber 
harvested  by  the  purchaser  eadi  year. 
These  efforts  should  further  reduce  the 
amoottt  of  work  in  gathering  and 
analyzing  export  and  substitution  data. 

lYacking  of  the  distribution  of  non- 
manufacturer  harvest  volumes  will 
continue,  although  not  through  the 
biannual  export  and  substitution  reports 
prepared  by  purchasers.  The  Forest 
Service  will  use  other  available  means 
to  determine  this  distribution,  namely 
tracking  of  scale  station  volumes, 
purchaser  haul  routes,  or  other 
appropriate  procedures.  The  annual 
report  established  in  this  final  rule  will 
be  utilized  to  refme  the  estimated 
distribution. 

Regulatory  Impact 

This  final  rule  has  been  reviewed 
under  USD  A  procedures  and  Executive 
Order  12291.  It  has  been  determine^,  uiat 
this  regulation  is  not  a  major  rule.  The 
regulation  will  have  little  or  no  effect  on 
the  economy  or  on  individuals  since  the 
regulation  is  essentially  procedural.  The 
changes  will  result  in  savings  to  the 
Forest  Service  and  purchasers  of 
National  Forest  timber  sales  by  reducing 
the  cost  to  prepare,  submit,  and  review 
Timber  Export  and  Substitution  reports. 

Based  on  past  experience  and  an 
environmental  analysis,  it  has  been 
determined  that  this  rule  will  have  no 
significant  effect  on  the  human 
enviroDinent  individually  or 
cumnlatively.  Therefra*,  it  has  been 
categorically  excluded  from 
doaimentation  in  an  eirvironmental 
anal3rsis  or  an  environmental  impact 
statement  (40  CFR  1508.4) 

CoDlnrfling  Paperwork  Burdens  on  the 
Public 

Under  this  rule,  individuals  and  firms 
who  pordiase  Nati<MiaI  Fcmst  timber 
sales  would  be  required  to  submit 
reports  annnaUy  rather  than  every  6 
months.  Therefore,  the  rule  would 
reduce  tt»e  iitformation  collection 
requirements  as  defined  in  Office  of 
Management  and  Biidget  (CN^) 
regulations  at  5  CFR  1320.7.  The  present 
semi-annual  repmt  has  OMB  approval 
under  contn^  number  0506-0021  for  use 
through  March  31, 1987. 


List  of  Subjects  in  36  CFR  Part  223 

Exports,  Government  contracts. 
National  forests.  Timber. 

For  the  reasons  set  forth  above,  Part 
223  of  Chapter  II,  Title  38.  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  223 
will  continue  to  read: 

Authority:  90  Stat.  2958. 16  U.S.C.  472a;  98 
Stat.  2213, 16  U.S.C.  618.  unless  otherwise 
noted.  I 

PART  223— [AMENDED] 

§223.48    [Amended] 

2.  Revise  paragraphs  (a)  and  (b)  of 
S  223.48  to  read  as  follows: 

§  223.48    Reports  on  export  or  substttution 
of  unprocessed  timber. 
***** 

(a)  Submit  annually,  until  all 
unprocessed  timber  is  accounted  for,  a 
certified  report  on  the  disposition  of  any 
unprocessed  timber  harvested  from  the 
sale,  including  a  description  of 
unprocessed  timber  which  is  sold, 
exchanged,  or  otherwise  disposed  of  to 
another  person  and  a  description  of  the 
relationship  with  the  other  person; 

(b)  Submit  annually,  until  all 
unprocessed  timba-  from  the  sale  is 
accounted  for.  a  certified  report  on  the 
sale  of  any  unprocessed  timber  from 
private  lands  in  the  tributary  area  which 
is  exported  or  sold  for  export;  and 
***** 

3.  Add  a  parenthetical  note  at  the  end 
of  §  223.48  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0596-0021] 

§223.164    [AmwKtad] 

4.  Remove  the  editorial  note  on  Office 
of  Management  and  Budget  approval  of 
report  #0596-0021  that  occurs  at  the  end 
of  §  223.164. 

Dated:  October  14, 1986. 
Douglas  W.  MacCleefy, 

Deputy  Assistant  Secretary  for  NaturaJ 

Resources  and EnviranmenL 

[FR  Doc  88-25110  Filed  11-5-86;  8:45  am] 
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action:  Final  rulemaking. 


ENVtRONMENTAL  PROTECHON 
AGENCY 

40  CFR  Part  52 

[A-7-FRL-3106-1] 

Approval  and  Promulgation  of  Stat* 
ImptementaUon  Plans;  Missouri 

AQENCV:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  notice  advises  die  public 
that  EPA  today  takes  final  action  to 
approve  amendments  to  two  regulations 
as  part  of  the  Missouri  State 
Implementation  Plan  (BIP)  for  the 
attaiiunent  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  The 
amendments  change  the  exemption  level 
for  requiring  a  bulk  gasoline  plant  to  be 
equipped  with  a  vapor  recovery  system 
for  confrolling  volatile  organic 
compounds  (VOC).  The  emission  limits 
on  major  sources  of  VOC  are  required 
by  the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  Decembers,  1986. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  Missouri 
Department  of  Natural  Resources,  101 
Jefferson  Street,  Jefferson  City,  Missouri 
65101;  Public  Information  Reference 
Unit,  Environmental  Protection  Agency, 
401  M  Street  SW.,  Waahmgton,  DC 
20460;  and  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  Room  8401, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deann  K.  Hecht  at  (913)  236-2893  or  FTS 
757-2893. 

SUPPL£MENTARY  INFORMATION:  On  July 
2, 1985,  the  state  of  Missouri  submitted  a 
request  to  approve  a  revision  to  the 
Missouri  SIP.  The  revision  is  an 
amendment  to  state  Rules  10  CSR  10- 
5.220  for  the  St  Louis  Metropolitan 
Area,  and  10  CSR  10-2.260  for  the 
Kansas  City  Metropolitan  Area,  both 
entitled,  "Control  of  Emissions  from 
Petroleum  Liquid  Storage,  Loading,  and 
Transfer."  On  March  12. 1986.  EPA 
published  a  notice  in  the  Federal 
Register  (51  FR  8517)  ptoposii^  to 
approve  the  amendinents  to  the  state 
rules. 

The  amendments  to  the  two 
regulations  change  the  exemption  level 
for  requiring  bulk  gasoline  plemts  to  be 
equipped  with  a  vapor  recovery  system 
for  controlling  VOC  emissions,  frtim 
600,000  gallons  average  monthly 
throughput  to  120.000  gtUons.  However, 
the  control  technique  g«ideline  (CTG) 
refers  to  an  exemption  of  4.000  gallons 
throu^put  per  day  for  286  working  days 
in  a  year,  or  approximately  24  working 
days  per  mon^.  This  would  mean  an 
exemption  level  of  96,000  gallons 
average  monthly  throii^put  of  gasoline. 
The  state  has  demonstrated  that  the 
total  VOC  emissions  from  the  bu& 
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plants  are  within  5  percent  of  the  total 
VOC  emissions  obtained  by  applying 
the  CTG  exemption  level.  EPA  can 
approve  a  state  regulation  if  the 
emissions  from  a  source  category  are 
higher  than  the  CTG,  but  no  more  than  5 
percent  higher  than  the  emissions  would 
be  if  the  CTG  is  followed  exactly. 
Therefore,  the  state  deviation  from  the 
CTG  exemption  level  is  acceptable.  A 
more  detailed  description  of  EPA's 
review  of  the  state's  amendments  can  be 
found  in  the  proposal.  No  public 
comments  were  received  on  the 
proposal. 

Final  Action 

In  today's  notice,  EPA  takes  final 
action  to  approve  amendments  to  the 
Missouri  state  rules,  changing  the 
exemption  level  in  both  regulations  from 
600,000  gallons  average  monthly 
throughput  of  gasoline  to  120,000 
gallons. 

This  state  submission  constitutes 
revisions  to  the  Missouri  SIP.  The 
Administrator's  decision  to  approve  or 
disapprove  these  revisions  is  based  on  a 
determination  that  the  revisions  meet 
the  requirements  of  section  110  and  172 
of  the  Clear  Air  Act;  of  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption, 
and  Submittal  of  State  Implementation 
Plans;  and  of  the  1982  SIP  poHcy  (46  FR 
7184,  January  22, 1981). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  state 
of  Missouri  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1, 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  23, 1986. 
Lee  M.  Thomas, 

Administrator. 

PART  52-4AMENDED] 

40  CFR  Part  52  is  amended  as  follows: 

SubfMrt  AA— Missouri 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401—7642. 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(57)  to  read  as 
follows: 

S  52.1320    Idwittflcatlon  of  plaa 

•  «  •  •  4 

(c)  *  •  • 

(57)  On  July  1, 1985,  the  Missouri 
Department  of  Natural  Resources 
submitted  amendments  to  Rules  10  CSR 
10-5.220  for  the  St.  Louis  Metropolitan 
Area,  and  10  CSR  10-2.260  for  the 
Kansas  City  Metropolitan  Area.  The 
amendments  require  bulk  gasoline 
plants  to  be  equipped  with  a  vapor 
recovery  system  if  their  monthly 
throughput  is  greater  than  the  exemption 
level. 

(i)  Incorporation  by  reference. 

(A)  10  CSR  10-5.220,  and  10  CSR  10- 
2.280,  Control  of  Emissions  from 
Petroleum  Liquid  Storage,  Loading,  and 
Transfer,  as  published  in  the  Missouri 
Register  on  May  1, 1985, 

[FR  Doc.  86-25105  Filed  11-5-86;  8:45  am] 
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40  CFR  Part  52 
[A-3-FRL-3105-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  of 
Ailegiieny  County  Portion; 
Commonwealth  of  Pennsylvania 
Implementation  Plan 

AQENCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 


summary:  The  Commonwealth  of 
Pennsylvania  has  submitted  a  revision 
to  its  State  Implementation  Plan  (SIP)  to 
incorporate  an  amendment.  Appendix 
22,  to  the  Allegheny  County  portion  of 
the  Pennsylvania  SEP.  The  revision 
provides  the  Allegheny  County  Health 
Department  (ACHD)  with  the  authority 
to  grant  on  a  case-by-case  basis, 
extensions  of  the  final  air  pollution 
compliance  dates  for  surface  coating 
and  graphic  arts  sources  in  Allegheny 
County.  For  each  case  the  extension 
would  be  granted  only  after  being 
specifically  approved  by  EPA. 

Such  extensions  could  extend  the  final 
compliance  date  until  April  21, 1987. 
EPA  has  determined  that  approval  of 
this  revision  will  not  interfere  with  the 
attainment  and  maintenance  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone. 
EFFECTIVE  DATE:  December  8, 1986. 
ADDRESSES:  Copies  of  this  SIP  revision 
and  relevant  support  documents  are 
available  for  public  inspection  during 


normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  III.  Air  Programs  Branch,  841 
Chestnut  Building.  I>hiladelphia.  PA 
19107,  Attn:  Denis  M.  Lohman 

Commonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control,  200  North  Third  Street, 
Harrisburg.  PA  17120,  Attn:  Gary  L. 
Triplett 

Allegheny  County  Health  Department, 
Bureau  of  Air  Pollution  Control,  301 
Thirty-ninth  Street.  Pittsburgh,  PA 
15201.  Attn:  Roger  C.  Westman 

Public  Information  Reference  Unit. 
Room  2922,  EPA  Library, 
Environmental  Protection  Agency.  401 
M  Street  SW.  (Waterside  Mall), 
Washington.  DC  20460 

Office  of  the  Federal  Register,  1100  L 
Street  NW.,  Room  8401,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Denis  M.  Lohman  (3AM11)  at  the 
EPA  address  above,  or  telephone  (215) 
597-8375. 

SUPPLEMENTARY  INFORMATION:  The 

change  to  the  Pennsylvania  SIP  was 
submitted  by  the  Allegheny  County 
Health  Department  (ACHD)  through  the 
Pennsylvania  Department  of 
Environmental  Resources  (PADER).  The 
change  is  an  amendment  to  section 
512.G  of  Article  XX,  Rules  and 
Regulations  of  the  Allegheny  County 
Health  Department.  The  amendment 
would  provide  the  Bureau  of  Air 
Pollution  Control  (BAPC)  with  the 
authority  to  grant,  on  a  case-by-case 
basis,  extensions  of  the  final  compliance 
dates  for  surface  coating  and  graphic 
arts  sources  in  Allegheny  County.  These 
extensions  would  be  granted  through  the 
issuance  of  a  Delayed  Compliance 
Order  (DCO).  The  DCO  must  be 
approved  by  EPA  in  accordance  with 
section  113(d)  of  the  Clean  Air  Act.  The 
final  compliance  date  could  be  extended 
until  April  21, 1987,  or  for  up  to  three 
years  after  the  original  compliance  date, 
whichever  comes  first 

The  provisions  of  the  amended 
section  512.G.  specify  that  extended 
compliance  dates,  for  surface  coating 
and  graphic  arts  sources,  may  only  be 
granted  if  the  source  demonstrates  one 
or  more  of  the  following: 

a.  That  it  is  physically  impossible  for 
the  source  to  comply  with  the  applicable 
compliance  schedule;  or 

b.  That,  by  allowing  an  extension  of 
the  compliance  schedule,  irmovative 
technology  will  be  applied  which  will 
result  in  the  achievement  of  emission 


icdactkMu  which  are  significantly 
greater  than  those  otherwise  required;  or 

c.  That  additional  time  is  necessary  to 
allow  for  the  development  of  low 
solvent  systems  when  the  only 
alternative  is  the  application  of  add-on 
emission  control  equipment  which 
would  cause  an  undue  economic  burden. 

Furthermore,  the  DCO  must  contain  a 
commitment  to  install  add-on  emission 
control  equipment  if  the  low  solvent 
development  program  is  not  successful. 

There  are  four  substantive  changes  to 
the  current  section  512.G.  represented 
by  the  proposed  amendment: 

(1)  A  final  compliance  date  of  June  30, 
1985,  is  replaced  with  the  date  of  April 
21.1987; 

(2)  The  conditions  to  be  satisfied  to 
qualify  for  a  DCO  are  modified  by 
deleting  explicit  reference  to  specific 
add-on  emission  control  equipment  and 
by  deleting  the  participation  in  a  state- 
wide control  prioritization  program; 

(3)  The  subsection  pertaining  to 
Graphic  Arts — Nonporous  Substrates  is 
deleted  in  entirety; 

(4)  The  required  commitment  to  install 
add-on  control  equipment  if  the  low 
solvent  development  program  fails, 
currently  applicable  to  the  nonporous 
substrate  graphic  arts  sources,  is 
extended  to  apply  to  all  surface  coating 
and  graphic  arts  sources. 

The  rides  and  regulations  of  the 
Commonwealth  of  Pennsylvania,  which 
pertain  to  the  surface  coating  and 
graphic  arts  sources,  are  equivalent  to 
the  proposed  rules  for  Allegheny 
County.  The  revision  to  section  512.G. 
was  proposed  by  the  ACHD  in  order  to 
have  equitable  treatment  of  the  same 
classes  of  sources  in  and  adjacent  to 
Alle^eny  County. 

In  accordance  with  40  CFR  51.4.  a 
public  hearing  was  held  and  an 
opportunity  for  submitting  written 
comments  was  annotmced.  The  public 
hearing  was  held  on  June  18, 1985.  The 
amendment  was  approved  and  adopted 
by  the  Board  of  County  Commissioners 
on  June  27. 1985. 

On  March  12, 1986,  (51  FR  8581)  EPA 
published  a  proposed  rule  to  approve 
the  revision  to  the  Allegheny  County 
portion  of  the  SIP.  Public  comment  on 
the  proposed  revision  was  invited. 
Within  the  30  day  comment  period  only 
one  comment  was  received.  An 
attorney,  representing  a  graphic  arts 
source,  stated  that  the  proposed  revision 
should  be  approved  by  EPA. 

Final  Action 

EPA  has  reviewed  the  information 
submitted  by  the  State  and  is  approving 
the  revision  to  the  Allegheny  County 
portion  of  the  SIP.  The  revision  will 
pemit,  with  sufficient  Justification,  the 


extension  of  final  compliance  dates  for 
graphic  arts  sources  in  Allegheny 
County. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  5, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone, 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Pennsylvania  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  October  17, 1986. 
Lee  M.  Thomas, 
Administrator. 


•ator.  I 

I— APPROV/ 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40.  Part  52,  Subpart  NN  of  Code 
of  Federal  Regulations  is  amended  as 
follows: 

Subpart  NN— Pennsylvania 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(67)  as  follows: 

§52.2020    IdentMcafticn  of  plan. 

*        ♦        *        «        » 

(c)  •  *  • 

(67)  Amendment  to  section  512.G. 
Extensions,  of  Article  XX,  Rules  and 
Regulations  of  the  Allegheny  County 
Health  Department  providing  authority 
to  grant  compliance  date  extensions  for 
surface  coating  and  graphic  arts  sources, 
submitted  by  DER  Secretary  Nicholas 
DeBenedictis  on  August  13, 1985. 

(i)  Incorporation  by  Reference. 

(A)  Letter  of  August  13, 1985  to  EPA 
from  the  Peimsylvania  Department  of 
Environmental  Resources,  and 
Appendix  22,  Amendment  to  section 
512.G.,  Allegheny  County  portion  of  the 
Pennsylvania  State  Implementation  Plan 
(extension  of  final  air  pollution 
compUance  dates  for  surface  coating 
and  graphic  arts)  adopted  by  the  Board 


of  County  Commissioners  of  June  27, 
1985. 

[FR  Doc.  86-25103  FUed  11-5-86;  8:45  am] 
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40  CFR  Parts  795  and  799 

[OPTS-42065A;  FRL-3080-4] 

2-Ethylhexanoic  Add;  Final  Test  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  test  rulej 

summary:  EPA  is  issuing  a  final  test 
rule,  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA), 
requiring  manufacturers  and  processors 
of  2-ethylhexanoic  acid  (EHA,  CAS  No. 
149-57-5)  to  conduct  90-day  subchronic 
toxicity,  developmental  toxicity,  and 
pharmacokinetics  (i.e..  absorption, 
distribution,  metabolism,  and  excretion) 
studies.  This  action  follows  EPA's 
proposed  rule  of  May  17, 1985  (50  FR 
20678). 

DATE:  In  accordance  with  40  CFR  23.5, 
this  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  daylight  time  on  November  20, 
1986.  These  regulations  shall  become 
effective  on  December  20, 1986.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register  as  of  December  20, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Rm.  E-543, 401  M  St., 
SW.,  Washington.  DC  20460,  (202-554- 
1404). 

SUPPt.EMENTARY  INFORMATION:  EPA  is 

issuing  a  final  test  rule  imder  section 
4(a)  of  TSCA  to  require  health  effects 
testing  of  EHA.  , 

I.  Introduction— Test  Role  Development 
Under  TSCA 

This  notice  is  part  of  the  overall 
implementation  of  section  4  of  TSCA 
(Pub.  L.  94-469,  90  Stat.  2003  et  seq..  15 
U.S.C.  2601  et  seq.],  which  contains 
authority  for  EPA  to  require 
development  of  data  relevant  to 
assessing  the  risks  to  health  and  the 
environment  posed  by  exposure  to 
particular  chemical  substances  or 
mixtures. 

Under  section  4(a)(1)  of  TSCA,  EPA 
must  require  testing  of  •  chemical 
substance  to  develop  health  or 
environmental  data  if  the  Administrator 
finds  that: 
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(AMi)  the  mannfacture,  dittribution  in 
commerce,  processing,  use,  or  dispoaal  of  ■ 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment 

(ii]  there  an  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribation  in  commerce, 
processing,  use.  or  disposal  of  suck  snbetance 
or  mixture  or  of  any  combination  of  audi 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data-,  or 

(B)(i)  a  chemical  substance  or  mixture  is  or 
will  be  produced  in  substantial  quantities, 
and  (1)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (Q)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  sudi  substance  or  mixture, 

(ii)  there  are  insufficient  data  and 
experience  upon  whidi  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  m  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  enviromnenl  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  sach  data. 

A  more  complete  imdefBtaiiduig  of  the 
statutory  section  4  findings  is  provided 
in  the  Agency's  first  proposed  test  rale 
published  in  the  Federal  Regbtsr  of  July 
18, 1980  [45  FR  48510). 

n.  Background 

A.  Profile 

EHA  is  a  colorless  liquid  with  a  mild 
odor.  It  has  a  vapor  pressure  of  0.03  torr 
at  20'C,  boils  at  226.g'C  at  780  torr.  and 
is  0.1  percent  soluble  in  water  at  20'C. 
EHA  is  used  exclusively  as  a  chemical 
intermediate  or  reactant  in  ttie 
productioB  of  2-ethylhexanoate  metal 
soaps,  peroxy  esters,  or  other 
derivatives  (Refs.  1  and  2). 

There  are  two  domestic 
manufacturers  and  three  importers  of 
EHA  (Ref.  3).  Eastman  Kodak  Co.  is  the 
primary  domestic  manufacturer  of  EHA. 
Union  Carbide  Corp.  is  also  a  domestic 
manufacturer  of  EHA;  American 
Hoechst  Corp.,  BASF  Wyandotte  Corp., 
and  Filo  Chemical  Inc.  are  importers  of 
EHA.  The  annual  U.S.  supply  (domestic 
production  plus  imports)  of  EHA  is 
currently  between  20  to  25  million 
pounds.  The  import  level  of  EHA  is 
about  1  to  2  million  pounds  annually 
(Ref.  4). 

The  total  weight  of  evidence 
overwhelmingly  suggests  that  EHA  has 
strong  developmental  toxicity  potential. 
Furthermore,  the  potential  health 
hazards  of  EHA  are  expected  to  be  high 
because  of  EHA's  stnictural  similarity  to 
several  chemicals  that  have  been 


associated  witii  oncogenicity, 
developmental  toxicity,  and  Bubdmmic 
toxicity,  the  metaboUc  interrelationships 
of  Aese  dieraicals  to  EHA.  and  die 
suggestive  evidence  that  chemicals  that 
induce  peroxisomal  proliferation  may 
have  oncogemc  potential. 

EPA  believes  exposure  to  EHA  is 
inherent  from  the  widespread  and 
variable  conditions  under  wdiich  die  20 
to  25  million  pounds  per  year  of  EHA  is 
encountered  during  manufacturing, 
processing,  and  use  (i.e.,  transfers, 
drumming,  nndrumming,  shipping, 
loading,  unloading,  maintenance,  clean- 
up, and  sampling).  The  various 
conditions  under  which  the  large  volume 
of  EHA  is  encountered  include 
variations  in  industrial  hygiene 
practices  and  engineering  controls  at  2 
manufacturing  and  about  100  processing 
sites.  These  variations  may  affect 
exposure  to  about  400  workers.  The 
physicochemical  properties  of  EHA  do 
not  force  woikers  to  avoid  contact  with 
EHA.  Dermal  exposure  is  expected 
because  protective  equipment  may  not 
be  used  and  may  not  be  fully  effective. 
Refer  to  the  proposed  rule  (50  FR  20678) 
published  m  the  Federal  Register  May 
17. 1985  for  a  detailed  discussion  of  the 
potential  health  hazards  and  exposure 
for  EHA. 

Based  on  current  information, 
environmental  release  is  considered 
negligible,  and  the  physical  and 
chemical  properties  of  EHA  suggest  that, 
if  released.  U  would  not  persist  or 
bioaccumulate.  If  EHA  were  disposed  of 
in  a  surface  impoimdment,  however,  it 
may  potentially  leach  to  contaminate 
ground  water. 

B.  Regulatory  History 

The  Interagency  Testing  Committee 
(ITC)  designated  EHA  for  priority 
consideration  for  health  effects  tests  in 
its  14th  Report  published  in  the  Federal 
Re^ster  of  May  29, 1984  (49  FR  22389). 
The  rrc  recommended  that  EHA  be 
tested  for  chronic  health  effects 
including  carcinogenicity.  The  ITC 
further  identified,  although  it  did  not 
specifically  recommend  for  testing,  the 
following  biological  effects  of  concern  to 
human  health:  Acute  toxicity, 
teratogenicity/embryotoxidty, 
metabolism  and  pharmacokinetics, 
genotoxicity,  and  other  effects 
(peroxisome  induction). 

EPA  responded  to  the  ITC's 
recommendations  for  EHA  by  publishing 
in  the  Federal  Register  of  May  17, 1985 
(50  FR  20678)  a  proposed  test  rule  for 
EHA  that  would  require  developmental 
toxicity,  subchronic  toxicity,  and 
pharmacokinetics  (i.e.,  absorption, 
distribution,  metabolism,  and  excretion) 
tests.  EPA  also  made  the  findings  for 


oncogenicity  testing,  but  did  not  propose 
testing  at  that  time  because  a  bioassay 
was  planned  by  the  National  Toxicology 
Program  (NTP)  for  2-ethylhexanol.  The 
Agency  planned  to  evaluate  data  from 
this  bioassay  along  with  other 
information  to  determine  whether 
oncogenicity  testing  of  EHA  is 
necessary.  Refer  to  the  proposed  rule  for 
details  of  EPA's  findings  and  the 
proposed  test  standards  and  reporting 
requirements.  Subchronic  oral  toxicity 
testing  proposed  under  40  CFR  798.75 
and  pharmacokinetics  testing  proposed 
under  40  CFR  798.460  have  been 
redesignated  as  40  CFR  795.260  and 
795.223.  respectively,  in  this  final  rule, 
and  the  standard  for  2-ethylhexanoic 
add  proposed  under  40  CFR  799.2050 
has  been  redesignated  as  40  CFR 
799.1650  in  this  final  rule. 

On  October  8, 1985,  EPA  held  a  pubUc 
meeting  to  hear  and  discuss  comments 
presented  on  the  proposed  rule.  The 
transcript  of  the  public  meeting  is 
induded  in  the  docket  for  this 
rulemaking  (Ref.  35),  and  substantive 
comments  are  addressed  in  Unit  III.  of 
this  notice. 

Following  publication  of  the  proposed 
rule,  new  information  was  received  by 
the  Agency  which  relates  to  the 
potential  developmental  toxicity  of  EHA 
and  potential  exposure  to  EHA.  The 
new  information  consisted  of  a  study 
and  supplemental  data  by  Ritter  et  al. 
(Refs.  6  and  7),  which  reported  that  a 
single  dose  of  EHA  administered  during 
pregnancy  resulted  in  fetal  resorption 
and  malformation  in  rats  and  a  series  of 
studies  conducted  by  Nau  (Refs.  8  and  9) 
and  Nau  and  Loscher  (Ref.  10),  which 
provides  additional  suggestive  evidence 
of  EHA's  potential  developmental 
toxicity.  "The  first  two  studies  in  the 
series  by  Nau  (Refs.  8  and  9)  describe 
the  parental  and  fetal  pharmacokinetics 
of  valproic  acid,  a  known  human  and 
animal  developmental  toxicant  that  is 
structurally  related  to  EHA.  The 
remaining  study  (Ref.  10)  compares  the 
developmental  effects  of  valproic  acid 
and  a  number  of  structurally  similar 
compounds  including  other  ethylhexyl- 
containing  acids.  The  results  suggest 
that  as  a  class  these  compounds  have 
potential  developmentally  toxic  effects. 
In  addition,  industry  conducted  an 
industrial  hygiene  survey  and  a  glove 
permeability  study  (Ref  12).  These 
studies  were  reviewed  by  the  Agency 
and  found  not  to  support  industiy's 
contention  that  exposure  is  negligible 
and  hilly  controlled. 

m.  Rasponse  To  Public  Comments 

The  Agency  received  comments, 
summarized  below,  from  the  Chemical 
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Manufacturers  Association  (CMA) 
Ethylfaexanoic  Acid  Program  Panel  (the 
Panel)  on  the  proposed  test  rule  for 
EHA.  The  Panel  members  include 
Eastman  Kodak  Co.,  Union  Carbide 
Corp.,  BASF  Wyandotte  Corp., 
American  Hoechst  Corp.,  and  Filo 
Chemical  Inc. 

A.  Exposure 

1.  Review  of  the  1985  Survey  of  Safety 
Procedures  for  EHA.  The  Panel 
contends  that  EHA  has  insufficient 
exposure  potential  to  pose  an 
unreasonable  risk  of  injury,  and,  that 
without  the  potential  for  exposure,  the 
Agency  does  not  have  the  regulatory 
authority  to  require  testing.  In  support  of 
this  claim,  the  results  of  a  questionnaire 
survey  regarding  EHA  safety  procedures 
were  submitted  to  the  Agency  (Ref.  12). 
The  Panel  claims  that  the  survey  results 
refute  EPA's  "speculation"  that  gloves 
and  other  protective  equipment  may  not 
be  used  by  all  employees  who  could  be 
exposed  to  EHA. 

The  Agency  has  reviewed  the  survey 
and  has  several  concerns  with  regard  to 
study  design  and  execution.  By  its  very 
nature,  the  questionnaire  survey  is  a 
simplified  form  of  an  industrial  hygiene 
audit.  That  is,  an  audit  is  a  process  used 
to  determine  the  presence  or  absence  of 
industrial  hygiene  program  elements 
(Ref.  13).  What  is  lacking  from  the  audit 
process  and  from  this  survey  are  the 
necessary  measures  of  program 
performance  and  effectiveness.  The 
questionnaire  survey  succeeds  only  in 
providing  mere  indicators  of  activity,  not 
compliance. 

Moreover,  the  survey  was  designed 
and  administered  as  a  self-audit 
involving  plant  management  and/or 
supervisory  personnel.  No  indication  is 
given  that  workers  or  their  union 
representatives  participated  in  the 
survey.  This  type  of  selection  bias  will 
predictably  lead  to  diminished 
confidence  in  the  objectivity  of  the 
responses. 

Control  of  dermal  exposures  involves 
a  combination  of  effective  engineering 
controls,  proper  work  practices, 
personal  hygiene,  and  protective 
clothing.  These  are  factors  which  can 
only  be  properly  addressed  through  on- 
site  industrial  hygiene  surveys,  and  not 
by  questionnaire  audits.  Furthermore, 
there  can  be  expected  to  exist 
considerable  plant-to-plant  variation  in 
chemical  control  procedures  (e.g., 
storage  and  loading  facilities,  physical 
plant  conditions,  waste  disposal 
practices,  etc.)  and  critical  event 
planning  (e.g..  fire,  explosion,  chemical 
spill,  etc.).  These  variables  will  impact 
significantly  on  the  potential  for  worker 
exposure.  Furthermore,  according  to  the 


American  Insurance  Institute,  the  most 
important  factors  contributing  to 
compensable  losses  in  the  chemical 
industry  are  equipment  and  operational 
failures  (Ref.  14).  Sttch  failures  may 
result  in  significant  worker  exposures  to 
chemicals  and  are  not  reflected  in  the 
results  of  the  questkinnaire  siuT^ey. 

2.  Glove  permeability  test.  To 
demonstrate  that  glove  materials  used 
by  industry  are  an  effective  barrier  to 
EHA.  the  Panel  submitted  data  from  a 
glove  permeation  test.  The  test 
measured  nitrile  and  neoprene  glove 
materials  using  ASTM  procedure  F739- 
81  (Ref  15).  Although  the  data  show  no 
EHA  breakthrough  after  7  hours  of 
continuous  exposure,  the  data  fail  to 
estabhsh  the  steady-state  permeation 
rate  for  EHA  as  prescribed  in  the  ASTM 
procedure.  Data  on  the  permeation  rate 
are  necessary  in  order  to  determine  if 
EHA  may  eventually  permeate  the  glove 
material  and  eventually,  through 
persistent  permeation,  occur  on  the 
inside  surface  of  the  glove  (Ref  15). 
Permeation  information  would  be 
significant  for  prolonged  or  repeated  use 
of  the  gloves. 

The  survey  of  safety  procedures  (Ref 
12)  indicated  that  glove  materials  other 
than  nitrile  and  neoprene  (e.g.,  rubber, 
polyvinyl  chloride,  latex,  and  cotton)  are 
used  by  some  workers  potentially 
exposed  to  EHA.  Since  the  selection  of 
the  type  of  glove  material  and  use  of 
gloves  by  specific  industries  is 
voluntary,  the  potential  for  dermal 
exposure  is  likely  to  be  variable  among 
the  companies  that  manufacture  and  use 
EHA. 

EHA  will  be  processed  in  mineral 
spirits,  but  the  data  fails  to  show  the 
breakthrough  or  permeation  rate  of  EHA 
in  mineral  spirits.  Data  on  the  migration 
of  the  pure  component  of  a  mixture  may 
vary  drastically  with  data  for  a  mixture 
(Ref.  16).  Because  the  materials  tested 
do  not  necessarily  represent  materials 
used  by  industry,  because  the  ASTM 
procedure  was  not  completed  to  show 
the  permeation  rate  for  the  material 
tested,  and  because  actual  exposure  will 
likely  be  with  EHA  in  mineral  spirits 
and  not  with  pure  EHA,  EPA  believes 
the  glove  permeation  data  do  not 
provide  conclusive  evidence  that  vorker 
exposure  to  EHA  will  be  precluded  by 
industries'  use  of  gloves. 

3.  Dermal  contact  determination  for 
EHA.  The  Panel  believes  that  EPA's 
estimate  of  "worst-case"  dermal 
exposure  to  hands  (300  mg/kg/contact) 
in  the  proposed  rule  is  excessive. 

EPA  agrees  and,  based  on  a  model  for 
incidental  hand  exposure  which  the 
Panel  and  EPA  believes  more  acciu-ately 
describes  exposure  for  EHA,  the  "worst 


case"  exposure  to  EHA  is  revised  to  60 
mg/kg/contact. 

Both  Eastman  Kodak  Co.  (Ref.  17)  and 
Union  Carbide  Corp.  (Ref.  18)  report  that 
EHA  is  a  mild  to  moderate  dermal 
irritant,  and  it  is  labeled  as  a  mild  acid. 
EPA  believes  that  the  acute  effects  from 
EHA  and  the  current  label  do  not 
preclude  dermal  exposure  to  EHA,  but 
suggest  a  greater  potential  for  lax 
industrial  hygiene  practices  and  a 
greater  potential  for  dennal  exposure 
than  if  the  compound  was  labeled  as  a 
more  severe  hazard  or  was  more  acutely 
toxic. 


B.  Health  Effects 

1.  Developmental  toxicity  test  The 
Panel  made  several  comments  on  the 
adequacy  of  the  study  conducted  by 
Ritter  et  al.  (Ref  6).  The  Ritter  study 
was  a  single  high  dose  (12.5  mmol/kg, 
approximately  1.8  g/kg)  and  a  second 
lower  dose  (6.25  mmol/kg 
approximately  0.9  g/kg)  administered  on 
day  12  of  gestation  to  pregnant  Wistar 
rats  via  the  oral  route.  In  the  control 
group,  the  incidence  of  total  fetal 
toxicity  was  4.4  percent  as  compared  to 
71.1  percent  in  the  high  dose  EHA- 
treated  group.  In  addition,  the  low  dose 
EHA-treated  group  had  an  incidence  of 
7.1  percent  for  total  emtoryo  toxicity.  The 
data  from  the  Ritter  study  are  consistent 
with  the  hypothesis  that  EHA  causes 
developmental  toxicity.  Although 
submitted  after  the  proposed  EHA  rule 
was  published,  the  Ritter  study  was 
shared  with  industry  in  time  to  be 
included  with  other  industry  comments. 
Industry  stated  that  the  study  was  not 
reported  in  sufficient  detail  to  allow 
adequate  evaluation  of  tfie  study  design 
and  results,  and  that  the  study  was  not 
state-of-the-art.  The  Panel  also 
commented  that  a  single  high  dose  as 
reported  in  this  study  is  Inappropriate, 
that  the  authors  did  not  report  on 
maternal  toxicity,  and  that  there  was  no 
indication  that  a  negative  control  was 
included  in  the  study.  EPA  agrees  the 
study  is  not  of  state-of-the-art  design 
and  would  be  inappropriate  for 
assessing  human  risk.  The  Agency 
believes,  however,  that  this  study  and 
other  available  data  raise  sufficient 
concern  about  the  potential  for 
developmental  toxicity  of  EHA  to 
support  the  hazard  component  of  the 
"may  present  an  uiu«asonable  risk" 
finding.  If  these  studies  were  of 
sufficient  quality  to  fully  assess  the 
potential  for  developmental  toxicity  of 
EHA,  further  testing  would  be 
unnecessary. 

The  Panel  believes  that  human 
exposure  caiuiot  be  equated  in 
magnitude  with  the  single  high  dose 
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exposure  used  in  the  Ritter  study  [Ref. 
6).  The  Panel  cited  evidence  from 
Johnson  (Ref.  23)  that  states  that  short 
duration  high  dose  level  studies  have 
little  value  in  estabUshing  human  safety 
guidelines.  EPA  generally  agrees  with 
this  finding,  but  EPA  disagrees  that  this 
supposition  should  modify  the  decision 
to  test.  The  report  by  Johnson  suggests 
that  any  effects  of  one-day  exposures 
would  also  be  discovered  in  longer 
duration  segment  D  studies.  The  type  of 
developmental  effect  produced  would, 
of  course,  be  dependent  on  the 
gestational  8tage(s]  insulted  and  more 
severe  effects  would  be  elicited  at  lower 
doses  since  treatment  is  prolonged.  Until 
an  adequate  state-cf-Ae-ffit  is 
performed,  the  no-observed-effect  level 
for  the  developmental  effects  of  EHA 
will  remain  midetermined. 

The  Panel  believes  tests  conducted  by 
Hazelton  Laboratories  (Ref.  19)  were 
severely  compromised,  since  all 
compounds  at  the  dose  tested  produced 
overt  signs  of  maternal  toxicity.  In 
addition,  the  Panel  does  not  consider 
[[[3,5-bis(l,l-dimethylethyl]-4- 
hydroxyphenly]methyI]thio]  acetic  acid. 
2-ethylhexyl  ester,  which  was  tested  by 
CmA-GEIGY  (Ref.  20),  an  adequate 
analogue  for  EHA.  EPA  believes  these 
studies  viewed  by  themselves  would  be 
of  little  assistance  in  the  evaluation  of 
EHA;  but.  when  considered  along  with 
other  evidence  of  the  potential 
developmental  toxicity  of  EHA,  they 
add  to  the  Mreight  of  evidence  supporting 
the  potential  developmental  toxicity  of 
EHA  and  thus  the  need  for  more 
definitive  testing. 

The  Panel  suggests  the  comparison 
between  EHA  and  valproic  acid  is  not 
justified  based  largely  on  the  Panel's 
belief  that  the  stiidy  of  Brown  and 
Coakley  (Ref.  21)  "does  not  provide  any 
evidence  to  warrant  a  comparison  of 
EHA  to  valproic  acid."  The  comparison, 
however,  is  based  on  both  structural 
similarities  and  the  evidence  of  Brown 
and  Coakley.  Both  EHA  and  valproic 
acid  are  isomeric  acids  which  differ  only 
in  the  placement  of  a  -COOH  group  on 
an  octane  backbone.  Thus,  EHA 
corresponds  to  3-carboxyoctane,  and 
valproic  acid  corresponds  to  4- 
carboxyoctane.  There  is  a  great  deal  of 
evidence  as  stated  in  the  review  by 
Gram  and  Bentsen  (Ref.  22]  that  valpoic 
acid  is  both  an  animal  and  human 
developmental  toxicant.  The  structural 
similarity  alone  between  these  two 
acids  would  support  making  the  "may 
present"  finding.  The  major  significance 
of  the  Brown  and  Coakley  study  is  that 
it  describes  the  similarity  in  biologic 
effects  between  EHA  and  valprioc  acid. 


which  is  supported  by  the  previously 
discussed  structural  similarity. 

The  Agency  beheves  that  the  total 
weight  of  evidence  presented  in  the 
proposed  test  rule  for  EHA  is  adequate 
to  support  the  Agency's  finding  that 
EHA  may  present  an  unreasonable  risk 
for  developmental  effects.  Since  the 
proposed  test  rule,  EPA  has  obtained 
additional  information  that  further 
supports  the  Agency's  hazard  finding.  In 
addition  to  the  study  by  Ritter  discussed 
above,  in  a  series  of  studies  in  mice 
conducted  by  Nau  (Refs.  8  and  9)  and 
Nau  and  Loscher  (Ref.  10),  several  short- 
chain  acids  were  examined  for  fetal 
effects  at  doses  of  600  mg/kg  given  on 
day  8  of  gestation.  Neural  tube  defects 
were  observed  in  offspring  of  groups 
treated  with  valproic  acid,  2-propyl- 
hexanoic  acid,  2-butylhexanoic  acid, 
and  2-ethylpentanoic  acid.  Fiulhermore, 
the  Agency  has  evaluated  results  from  a 
preliminary  study  (Ref.  11)  reporting  that 
decreases  in  pup  weight  on  days  1  and  3 
after  parturition  were  observed  in 
groups  of  mice  exposed  by  gavage  to 
EHA  at  1,000  mg/kg  on  days  7  through 
13  of  gestation.  Although  these  studies 
are  not  of  adequate  design  to  allow  full 
assessment  of  the  effects  of  EHA  on 
fetal  development,  the  studies  do  add 
further  support  to  the  need  for  testing. 

2.  Subchronic  toxicity  testing.  The 
Panel  does  not  believe  that  sufficient 
justification  exists  for  the  Agency  to 
require  subchronic  toxicity  testing.  The 
Panel  believes:  (1)  The  study  by  Moody 
and  Reddy  (Ref.  24)  used  by  EPA  is 
inadequate  justification:  (2)  data  from 
related  compounds  suggest  a  low  order 
of  subchronic  toxicity;  and  (3)  the  NTP 
subchronic  study  on  2-ethylhexanol 
should  provide  adequate  data  to 
evaluate  EHA. 

The  objective  of  this  test  is  to 
characterize  fully  the  subchronic 
toxicity  of  EHA,  and  since  the  Agency 
may  use  a  bioassay  to  be  conducted  on 
2-ethylhexanol  to  evaluate  whether 
oncogenicity  testing  of  EHA  will  be 
required,  the  subchronic  test  is 
necessary  to  compare  2-etfaylhexanol 
and  EHA.  At  this  time,  it  is  not  clear 
whether  NTP  will  conduct  the 
subchronic  toxicity  study  of  2- 
ethylhexanol. 

In  the  study  by  Moody  and  Reddy 
(Ref.  24],  EHA  exposure  resulted  in  a 
greater  than  50  percent  increase  in  liver 
weight  and  substantial  changes  in 
certain  measured  biochemical 
parameters.  These  effects,  observed  in  a 
study  of  only  3  weeks  duration,  are  of  a 
magnitude  which  EPA  believes  would 
indicate  that  a  toxic  process  was 
involved  rather  than  a  simple 
adaptation.  These  data  are  sufficient  to 


raise  concern  for  the  potential  chronic 
toxicity  of  EHA. 

Valproic  acid,  a  close  structural 
analogue  of  EHA.  has  been  shown  to  be 
toxic  to  the  tiver  in  both  humans  and 
animals  (Refs.  36  throu^  39),  and  this 
increases  concern  for  potential  liver 
effects  from  EHA. 

fai  its  comments  on  the  relative 
subchronic  toxicity  of  EHA.  the  Panel 
suggets  EHA  is  less  toxic  compared  with 
other  chemicals  tested  because,  on  a 
molar  basis,  up  to  3  times  more  EHA  is 
required  to  produce  similar  effects.  The 
Agency  beUeves  that  in  comparing  the 
toxicity  of  EHA  with  other  chemical 
substances,  the  comparison  should  be 
made  on  the  relative  molar  levels  of  the 
2-ethylhexyl  moiety  since  it  is  this 
moiety  that  is  hypothesized  to  be  the 
active  agent  Using  this  assumption,  the 
differences  in  molar  dose  are  no  greater 
than  approximately  50  percent. 

3.  Oncogenicity.  TTie  Panel  considers 
the  available  data  insufficient  for  the 
Agency  to  make  a  finding  that  EHA  may 
present  an  unreasonable  risk  for  an 
oncogenic  effect  The  Agency  based  its 
finding  on  the  structural  similarity  of 
EHA  with  four  compounds,  which  also 
contain  the  ethylhexyl  moiety  [di(2- 
ethylhexyl)  phthalate,  sodium  2- 
ethylhexyl  sulfate,  di(2-ethylhexyl] 
adipate,  and  tri8(2-ethylhexyl) 
phosphate]  and  have  been  demonstrated 
to  produce  neoplasias  in  laboratory 
animals  in  bioassays  conducted  by  NTP. 
In  addition,  EHA  has  been  shown  to 
cause  peroxisomal  proliferation,  an 
effect  produced  by  many  carcinogenic 
compounds  (Ref.  24).  Despite  possible 
fiaws,  the  Agency  considers  that  taken 
together  this  evidence  constitutes 
sufficient  justification  for  concern  that 
EHA  "may  present  an  unreasonable 
risk"  for  oncogenicity. 

4.  Pharmacokinetic  test  standard.  The 
Panel  raised  several  comments 
regarding  the  proposed  pharmacokinetic 
test  standard,  and  the  Panel  submitted 
an  alternative  pharmacokinetic  test 
standard.  Principal  concerns  raised  by 
the  Panel  were:  (1)  The  need  to  include 
two  experimental  animal  species,  (2)  the 
need  to  measure  placental  transfer  of 
EHA,  and  (3)  the  need  for  a  repeated 
dose  study.  In  addition,  questions  were 
raised  regarding  proposed  test  methods 
involving:  (1)  The  use  of  oral  versus 
dermal  absorption  kinetics  to  assess 
bioavailability,  (2)  isolation  of  sufficient 
amounts  of  urinary  metabolites  to 
permit  structure  elucidation,  and  (3)  the 
long  time  interval  between  blood 
sampling  points. 

In  response  to  questions  raised  by  the 
Panel  about  the  proposed  methods,  the 
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Agency  has  modified  the  test  standard 
as  follows: 

1.  Intravenous  administration  has 
been  included  in  the  bioavailability  test 
to  provide  a  base  line  that  is  certain  to 
produce  100  percent  bioavailability: 

2.  Up  to  10  percent  unidentified 
labeled  material  is  allowed; 

3.  Shorter  blood  collection  intervals 
are  required  during  the  first  hour  of  the 
study; 

4.  The  Fischer  344  rat  only  will  be 
used  for  the  study;  and 

5.  The  placental  transfer  requirement 
is  deleted. 

The  Panel  contends  that  there  are  no 
data  to  suggest  that  EPA  presents  a 
chronic  hazard;  thus  there  is  no  need  for 
a  repeated  dose  study.  Given  the 
postulated  exposure  scenario  for  EHA, 
involving  intermittent  low-level  dermal 
contact  in  the  workplace  the  Agency 
believes  data  are  needed  on  both 
repeated  dose  exposure  and  single  dose 
exposure.  An  important 
pharmacokinetic  consideration  in 
toxicology  is  dose-dependent 
disposition,  involving  both  dose- 
dependent  availability  and 
concentration-dependent  elimination. 
Since  the  biotransformation  of 
xenobiotics  is  controlled  by  enzymatic 
processes,  metabolism  is  usually 
directly  proportional  to  the  substrate 
concentration  provided  the  metabolizing 
enzymes  do  not  become  saturated. 
Enzyme  saturation  typically  occurs  with 
compounds  that  are  rapidly  absorbed 
and  have  a  large  volume  of  distribution, 
and  is  a  function  of  the  size  and/or 
number  of  doses.  The  consequences  of 
dose-dependent  disposition  can  be  a 
change  in  the  urinary  excretion  profile 
for  the  unchanged  parent  compound  and 
its  metabolites,  or  large  increases  in 
toxic  effects  with  increasing  dose 
beginning  at  the  dose  level  where 
saturation  occurs.  To  evaluate  the 
likelihood  for  dose-dependent 
disposition  to  occur,  studies  should  be 
conducted  that  compare 
pharmacokinetics  at  high  and  low  single 
doses  of  the  same  compound,  or  single 
and  repeated  administration  of  the 
substance  at  a  constant  dose.  In  a 
repeated  dose  study,  however,  it  is  not 
likely  that  dose-dependent  disposition 
would  be  evident  unless  the  dosing 
interval  was  less  than  the  elimination 
half-life.  Estimation  of  the  elimination 
half-life  would  require  the  conduct  of  a 
preliminary  single-dose  study. 

The  rationale  for  performing  a 
repeated  dose  pharmacokinetic  study 
for  EHA  should  be  viewed  in  light  of 
current  knowledge  regarding  the 
metabolism  of  xenobiotic  carboxylic 
acids.  Many  carboxyUc  acids, 
particularly  those  with  low  pK.  values. 


will  be  eliminated  in  the  urine  without 
any  metabolic  alteration  (Ref.  26).  An 
important  route  of  carboxyhc  acid 
biotransformation  is  conjugation  with 
glucuronic  acid.  /8-Oxidation  and  other 
oxidative  pathways  to  acidic 
metabolites  are  also  important.  Such 
metabolites  are  frequently  excreted  as 
glucuronides.  Therefore,  one  may  expect 
to  find  unchanged  EHA  and/or  EHA 
glucuronide  plus  other  acids  and/or 
their  glucuronides  in  the  urine  of  EHA- 
dosed  rats.  The  proportions  of  these 
metabolites  can  be  expected  to  vary  as 
pathways  become  saturated.  For 
valproic  acid,  the  formation  of  a 
relatively  minor  metabolite  (2-/j-propyl- 
4-pentenoic  acid)  is  critical  for  the 
expression  of  toxicity  to  the  liver  (Ref. 
36).  A  similar  situation  may  hold  for 
EHA  toxicity. 

IV.  Final  Test  Rule  for  EHA 

A.  Findings 

EPA  is  basing  the  final  health  testing 
requirements  for  EHA  on  the  authority 
of  section  4(a)(1)(A)  of  TSCA. 

EPA  finds  that  EHA  may  present  an 
unreasonable  risk  of  oncogenicity, 
developmental  toxicity,  and  aubchronic 
toxicity.  These  findings  are  based  on  the 
strongly  suggestive  evidence  of  toxicity 
discussed  in  Unit  II.  of  this  preamble 
and  in  Unit  II.  of  the  proposed  rule  and 
the  potential  for  dermal  exposure  of 
workers  engaged  in  manufacturing, 
transfer,  storage,  and  processing  of 
EHA.  Because  EPA  believes  EHA  has  a 
high  hazard  potential.  EPA  believes  the 
exposure  potential  need  not  be  very  high 
to  justify  the  4(a)(1)(A)  finding. 
Furthermore,  although  current  exposure 
may  appear  to  be  low,  future  exposure 
from  the  same  or  different  uses  may 
change. 

Inadequate  data  exist  to  characterize 
oncogenicity,  developmental  toxicity, 
subchronic  toxicity,  and 
pharmacokinetics  of  BHA.  In  addition, 
the  dermal  exposure  of  an  estimated  400 
workers  during  the  manufacture, 
transfer,  storage,  and  processng  of  EHA 
has  not  been  sufficiently  characterized 
to  conclude  that  there  is  no 
unreasonable  risk  from  this  exposure  to 
EHA.  Furthermore,  the  potential  health 
hazard  of  EHA  is  significant  because  of: 
(1)  Its  structural  similarity  to  several 
chemicals  that  have  been  associated 
with  such  health  effects;  (2)  the 
metabolic  interrelationships  of  certain  of 
these  chemicals  to  EHA;  and  (3)  the 
suggestive  evidence  that  chemicals  such 
as  EHA  that  induce  peroxisomal 
proliferation  may  have  oncogenic 
potential.  The  available  data  on  the 
health  effects  of  concern  are  inadequate 
to  reasonably  predict  or  determine  the 


health  risks  posed  by  prasent  exposure 
to  EHA.  At  this  time,  the  Agency  does 
not  find  that  oncogenicity  "testing  is 
necessary  to  develop  sudi  data"  for 
EHA.  The  Agency  is  currently 
negotiating  with  industry  to  obtain  a 
bioassay  for  2-ethylhexanol  (EH),  the 
inunediate  precursor  of  BHA,  under  the 
recently  published  consent  agreement 
process  but  will  propose  such  testing  if  a 
consent  agreement  cannot  be  achieved. 
The  Agency  will  evaluate  data  from  the 
EH  bioassay  along  with  other 
information  to  determine  if  oncogenicity 
testing  of  EHA  will  be  necessary. 

Data  are  not  available  to  characterize 
the  pharmacokinetics,  subchronic 
toxicity,  and  developmental  toxicity  of 
EHA.  The  Agency  is  imaware  of  any  on- 
going or  planned  testing  in  these  areas 
of  concern.  Therefore,  the  Agency  finds 
that  the  testing  specified  below  is 
necessary  to  characterizg  these  risks. 

B.  Required  Testing         | 

On  the  basis  of  these  findings,  the 
Agency  is  requiring  developmental 
toxicity,  90-day  subchronic,  and 
pharmacokinetic  testing  as  a  basis  for 
determining  the  health  riaks  of  EHA. 

The  Agency  is  requiring  that  the 
following  health  effects  test  guidelines 
be  the  test  standards  for  the  purpose  of 
testing  EHA. 

The  Agency  believes  that  the 
pharmacokinetic  test  standard 
developed  by  the  Office  <rf  Toxic 
Substances  (OTS)  for  this  final  rule  is 
appropriate  for  determining  and 
comparing  the  absorption,  distribution, 
metabolism,  and  excretion  of  EHA  for 
both  the  oral  and  dermal  routes  of 
administration.  Data  from  these  studies 
are  necessary  to  aid  in  the  evaluation  of 
test  results  from  other  toxicology  studies 
and  to  determine  the  comparability  of 
oral  and  dermal  dosing. 

The  Agency  requires  that  7-  to  9- 
week-old  Fischer  344  rats  be  used  for 
the  pharmacokinetics  studies. 
Furthermore,  Fischer  344  eats  are 
required  for  subchronic  testing  or  EHA 
and  have  been  used  extensively  by  NTP 
for  testing  ethylhexyl-containing 
chemicals.  They  have  also  been  used 
extensively  in  percutaneous  absorption 
studies.  Two  doses  shall  be  required  in 
the  pharmacokinetics  studies,  a  "low" 
dose  and  a  "high"  dose.  When 
administered  orally,  the  "kigh"  dose 
level  should  ideally  induce  some  overt 
toxicity  such  as  weight  loss.  The  "low" 
dose  level  should  correspond  to  a  no- 
effect  level.  The  same  "Wgh"  and  "low" 
dose  shall  be  administered  orally  and 
dermally.  The  required  studies  evaluate 
blood  levels,  luinary  and  fecal 
excretion,  and  biotransformation  of 
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EHA  when  administered  dermally  and 
orally.  In  addition,  the  extent  to  which 
washing  removes  dermally-applied  EHA 
is  also  evaluated. 

In  response  to  comments  from 
industry,  the  final  test  standards  have 
been  modified  to  include  an  intravenous 
administration  in  the  bioavailability 
test,  allow  up  to  10  percent  unidentiHed 
labeled  material  in  the  urine,  and 
require  shorter  collection  intervals 
during  the  first  hour  of  the  study. 

The  Agency  believes  that  this 
modified  pharmacokinetics  test 
methodology  represents  the  state-of-the- 
art  and  forms  the  basis  for  a  valid  and 
scientifically  acceptable  test  standard. 
This  test  standard  was  proposed  under 
40  CFR  798.460  published  in  the  Federal 
Register  of  May  17, 1985  (50  FR  20689), 
and  is  published  in  the  final  rule  below 
under  40  CFR  795.223. 

The  Agency  believes  that  the 
subchronic  exposure  oral  toxicity  test 
standard  developed  by  OTS  for  this 
final  rule  is  appropriate  in  determining 
the  subchronic  toxicity  of  EHA.  This  test 
permits  the  determination  of  the  no- 
observed-effect  level,  the 
characterization  of  toxic  effects 
associated  with  continuous  or  repeated 
exposure  for  a  period  of  90  days,  and 
provides  information  on  target  organs. 

The  subchronic  test  is  conducted  by 
administering  a  chemical  substance 
such  as  EHA  orally  for  90  days  in 
graduated  daily  doses  to  several  groups 
of  experimental  animals,  one  dose  level 
per  group.  During  the  period  of 
administration  the  animals  are  observed 
daily  to  detect  signs  of  toxicity.  Animals 
which  die  during  the  period  of 
administration  are  necropsied,  and  at 
the  conclusion  of  the  test  all  surviving 
animals  are  sacrificed  and 
histopathological  examinations 
conducted  on  the  tissues.  Given  the  test 
results  of  Moody  and  Reddy  [Refs.  24 
and  31),  the  subchronic  toxicity 
evaluation  should  pay  particidar 
attention  to  hepatotoxicity  and  serum 
lipid  alterations. 

The  Agency  believes  that  this 
subchronic  toxicity  test  methodology 
represents  the  state-of-the-art  and  forms 
the  basis  for  a  valid  and  scientifically 
acceptable  test  standard.  This  test 
standard  was  proposed  under  40  CFR 
798.75,  published  in  the  Federal  Register 
of  May  17. 1985  (50  FR  20687),  and  is 
published  in  the  final  rule  below  under 
9  795.260. 

To  determine  the  developmental 
hazard  of  EHA,  EPA  proposed  that 
testing  be  conducted  by  either  the  OTS 
guideline,  which  on  May  17, 1985  was 
entitled  "Developmental  Toxicity  (HG- 
Organ/Tlssue-Developmental  Toxlcity- 
Oral,  OTS  Health  Effects  Test 


Guidelines)",  or  the  OECD  test  guideline 
entitled  'Teratogenicity",  No.  414, 
adopted  May  12, 1981.  No  comments 
were  received  on  either  test  standard. 
However,  since  publication  of  the 
proposed  rule  for  EHA,  the  Agency 
published  the  test  guideline  entitled 
"Developmental  Toxicity  Study"  under 
40  CFR  798.4900  (50  FR  39433;  September 
27, 1985).  The  Agency  proposed 
modifications  to  this  guideline  in  the 
Federal  Register  of  January  14, 1986  (51 
FR  1523).  These  modifications  provide 
more  explicit  guidance  on  the  necessary 
minimum  elements  for  this  testing.  In 
addition,  these  revisions  avoid  repetitive 
chemical-by-chemical  changes  to  the 
guidelines  in  its  adoption  as  a  test 
standard.  The  OTS  guideline  proposed 
for  EHA,  therefore,  will  be  subject  to 
change.  EPA  believes,  nonetheless,  that 
the  OECD  test  guideline  as  proposed  for 
EHA  represents  a  state-of-the-art 
method  and  forms  the  basis  for  a  valid 
and  scientifically  acceptable  test 
standard. 

The  developmental  toxicity  test  is 
conducted  by  administering  a  chemical 
substance  such  as  EHA  orally  in 
graduated  doses,  for  at  least  that  part  of 
the  pregnancy  covering  the  period  of 
organogenesis,  to  several  groups  of 
pregnant  experimental  animals,  one 
dose  level  being  used  per  group.  Shortly 
before  the  expected  date  of  delivery,  the 
pregnant  females  are  sacrificed,  the 
uteri  removed,  and  the  contents 
examined  for  structural  malformations, 
in  utero  death,  and  growth  retardation. 

Rats  and  a  nonrodent  mammalian 
species  should  be  utilized.  EPA 
recommends  rabbits  as  the  nonrodent 
species.  The  Agency  believes  that 
multispecies  testing  is  a  more  sensitive 
means  of  detecting  developmental 
hazards  than  single  species  testing 
(Refs.  32,  33,  and  34).  Testing  EHA  in  the 
rat  and  a  nonrodent  mammalian  species 
will  provide  the  Agency  with  the  data 
needed  to  reasonably  determine  or 
predict  whether  EHA  poses  a  risk  of 
developmental  toxicity  to  humans. 

The  Agency  believes  that  the  OECD 
oral  developmental  toxicity  test 
guideline  represents  a  state^f-^e-art 
methodology  and  forms  the  basis  for  a 
vaUd  and  scientifically  acceptable  test 
standard  for  evaluating  the 
developmental  toxicity  of  a  chemical 
substance  such  as  EHA.  The  guideline 
has  been  reviewed  to  ensure  that  it 
reflects  the  most  current  scientific 
approach  to  developmental  toxicity 
testing. 

C.  Test  Substance 

EPA  is  requiring  that  EHA  of  at  least 
99  percent  purity  be  used  as  the  test 
substance.  EHA  of  this  purity  is 


commercially  available  at  nominal  cost. 
EPA  has  specified  a  relatively  pure 
substance  for  testing  because  ^e 
Agency  is  interested  in  evaluating  the 
effects  attributable  to  EHA  itself. 
Radiolabeled  '^C-EHA  will  be  needed 
for  the  pharmacokinetics  testing. 

D.  Persons  Required  to  Test 

Section  4(b)(3)(B)  specifies  that  the 
activities  for  which  the  Administrator 
makes  section  4(a)  finHing<i 
(manufacture,  processing,  distribution, 
use  and/or  disposal)  determine  who 
bears  the  responsibUity  for  testing. 
Manufacturers  are  required  to  test  if  the 
findings  are  based  on  manufactiuing 
("manufacture"  is  defined  in  section  3(7) 
of  TSCA  to  include  "import"). 
Processors  are  required  to  test  if  the 
findings  are  based  on  processing.  Both 
manufacturers  and  processors  are 
required  to  test  if  the  exposures  giving 
rise  to  the  potential  risk  occur  during 
use,  distribution,  or  disposal. 

Because  EPA  has  found  that  existing 
data  are  inadequate  to  assests  the 
health  risks  from  the  manufacture, 
transfer,  storage  and  processing  of  EHA, 
EPA  is  requiring  that  persons  who 
manufacture  or  process,  or  intend  to 
manufacture  or  process,  EHA  at  any 
time  from  the  effective  date  of  the  final 
test  rule  to  the  end  of  the  reimbursement 
period  are  subject  to  the 
pharmacokinetic  subchronic  toxicity, 
and  developmental  toxicity  testing 
requirements  contained  in  the  finaJ  rule. 
The  end  of  the  reimbursement  period 
will  be  5  years  after  the  last  final  report 
is  submitted  for  EHA  or  an  amount  of 
time  equal  to  that  which  was  required  to 
develop  data  if  more  than  5  years  after 
the  submission  of  the  last  final  report 
required  under  the  test  rule. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufactiu^rs 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

Manufacturers  (including  importers) 
subject  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 


lettoi  and  api^eationt  an  described  in 
40  CPR  Part  790. 

ProcessOTs  subject  to  this  rule,  unless 
they  are  also  manufacturers,  will  not  be 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  The 
Agency  expects  that  die  manufacturers 
win  pass  an  appropriate  portion  of  the 
costs  of  testing  on  to  processors  through 
the  pricing  of  their  products  or 
reimbursement  mechanisms.  If 
manufacturers  perform  all  the  required 
tests,  processors  will  be  granted 
exemptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  the  Agency  will  publish  a 
separate  notice  in  the  Federal  Register 
to  notify  processors  to  respond;  this 
procedure  is  described  in  40  CFR  Part 
79a 

EPA  is  not  requiring  the  submission  of 
equivalence  data  as  a  condition  for 
exemption  from  the  required  testing  for 
EHA.  As  noted  in  Unit  IV.C.  above,  EPA 
is  faiterested  in  evaluating  the  effects 
attributable  to  EHA  and  has  specified  a 
relativdy  pure  substance  for  testing. 

Manufacturers  and  processors  who 
are  subject  to  this  test  rule  must  comply 
with  die  test  r\de  development  and 
exemption  procedures  in  40  CFR  Part 
790  for  single-phase  rulemaking. 

£  Reporting  Requirements 

EPA  is  requiring  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  final  TSCA  Good 
Laboratory  Practice  (GLP)  standards, 
whidi  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  within  45 
days  before  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
*0»)(1HC)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  Specific 
reporting  requirements  for  each  of  the 
proposed  test  standards  follow: 

lie  pharmacokinetic  test  shall  be 
completed,  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  test  rule. 
An  interim  progress  report  shall  be 
provided  6  months  from  the  effective 
date  of  this  rule. 

The  subcfaronic  toxicity  tests  shall  be 
completed,  and  the  final  results 
submitted  to  the  Agency  within  15 
months  of  the  effective  date  of  the  final 
test  rule.  Interim  progress  reports  shall 
be  provided  6  months  and  12  months 
from  the  effective  date  of  this  rule. 


The  developmental  toxicity  tests  shall 
be  completed,  and  the  final  results 
submitted  to  the  Agency  within  18 
months  of  the  effective  date  of  the  final 
test  rule.  Interim  progress  reports  shall 
be  provided  8  months  and  12  months 
from  the  effective  date  of  this  rule. 

NTP's  experience  with  testing  other 
ethylhexyl  moiety  substances  and  the 
Agency's  experience  with  Negotiated 
Testing  Agreements  with  industry 
suggest  that  this  testing  can  be 
completed  within  the  specified  time.  The 
18-month  extension  for 
pharmacokinetics  testing  requested  by 
industry  is  therefore  denied  at  this  time. 
If  technical  problems  arise  during  this 
testing,  the  sponsors  may  request  that 
the  Agency  modify  this  rule 
requirement. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted  to 
section  4  of  TSCA.  Upon  receipt  of  data 
required  by  this  rule,  the  Agency  will 
publish  a  notice  of  receipt  in  the  Federal 
Register  as  required  by  section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b)  are  in  40  CFR  Part  707  (45  FR 
82844).  In  brief,  as  of  the  effective  date 
of  this  test  rule,  an  exporter  of  EHA 
must  report  to  EPA  the  first  annual 
export  or  intended  export  of  EHA  to  any 
one  country.  EPA  will  notify  the  foreign 
coimtry  concerning  the  test  rule  for  the 
chemical. 

F.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records;  (2)  submit  reports,  notices,  or 
other  information;  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce."  The  Agency  considers  a 
testing  facilify  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 


Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  the  final  rule  for  EHA. 
These  inspections  may  be  conducted  for 
purposes  which  include  verification  that 
testing  has  begim.  that  schedules  are 
being  met,  that  reports  accurately  reflect 
the  underlying  raw  data  and 
interpretations  and  evaluations  to 
determine  comphance  with  TSCA  GLP 
standards  and  the  test  standards 
established  in  the  rule. 

EPA's  authority  to  inspect  a  testing 
facilify  also  derives  from  section  4(b)(1) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  i»  section  3(12)(B) 
of  TSCA  to  include  thoae  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  The  Agency  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  arc  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalfy  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalfy  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  Cianufacturers 
that  fail  to  submit  a  letter  of  intent  or  an 
exemption  request  and  tiiat  continue 
manufacturing  after  the  deadlines  for 
such  submissions. 

This  provision  would  also  apply  to 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  application  and 
continue  processing  after  the  Agency 
has  notified  them  of  thefr  obligation  to 
submit  such  documents  (see  40  CFR 
790.48(b)).  Intentional  violations  could 
lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day  of 
violation  and  imprisonment  for  up  to  1 
year.  In  determining  the  amount  of 
penalfy,  EPA  will  take  into  account  the 
seriousness  of  the  violation  and  the 
degree  of  culpabilify  of  the  violator  as 
well  as  all  the  other  factors  listed  in 
section  16.  Other  remedies  are  available 
to  EPA  under  section  17  of  TSCA,  such 
as  seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 
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Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  TSCA  apply  to  "any 
person"  who  violates  various  provisions 
of  TSCA.  EPA  may.  at  ito  discretion, 
proceed  against  individuals  as  well  as 
companies  themselves.  In  particular, 
this  includes  individuals  who  report 
false  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fraudulent  statements 
is  a  violation  under  18  U.S.C.  1001. 

V.  Economic  Analysis  of  Final  Rule 

To  assess  the  potential  economic 
impact  of  this  rule,  EPA  has  prepared  an 
economic  analysis  {Ret.  4]  that 
evaluates  the  potential  for  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  testing  and 
evaluates  the  potential  for  significant 
adverse  economic  impact  as  a  result  of 
these  test  costs  by  examining  four 
market  characteristics  of  EHA:  (1)  Price 
sensitivity  of  demand,  (2)  industry  cost 
characteristics,  (3)  industry  structure, 
and  (4)  market  expectations.  If  there  is 
no  indication  of  adverse  effect,  no 
further  economic  analysis  is  performed 
However,  if  the  first  level  of  analysis 
indicates  a  potential  for  significant 
economic  impact,  a  more  comprehensive 
and  detailed  analysis  is  conducted 
which  more  precisely  predicts  the 
magnitude  and  distribution  of  the 
expected  impact 

Total  testing  costs  for  this  final  nde 
are  estunated  to  range  from  $216,210  to 
$275,620.  In  order  to  predict  the  financial 
decision-making  practices  of 
manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  in  order  to  finance  the  testing 
expenditure  in  the  first  year. 

The  annualized  test  costs  (using  a  cost 
of  capital  of  25  percent  over  a  period  of 
15  years)  range  from  $56,000  to  $71,400. 
Based  on  an  estimated  minimum 
production  volume  for  EHA  of  12  million 
pounds,  the  unit  test  costs  will  be  about 
0.6  cents  per  pound.  In  relation  to  the 
selling  price  of  57  cents  per  pound  for 
EHA,  these  costs  are  equivalent  to  one 
percent  of  price. 

Based  on  these  costs  and  the  uses  of 
EHA,  the  economic  analysis  indicates 
that  the  potential  for  significant  adverse 
economic  impact  as  a  result  of  this 
testing  rule  is  low.  This  conclusion  is 
based  on  the  following  observations: 


1.  EHA  is  an  intermediate  whose 
demand  is  dispersed  over  several 
markets; 

2.  The  dosage  requirements  of  EHA 
derivatives,  notably  metal  octoates,  are 
very  small  in  relation  to  their  end 
products; 

3.  The  estimated  unit  test  costs  are 
low,  one  percent  of  current  price  in  the 
upper-bound  case;  and 

4.  The  unit  costs,  when  dispersed 
over  the  production  costs  of  EHA 
derivatives  and  their  end  products,  will 
be  significantiy  reduced  due  to  both  the 
intermediate  nature  of  EHA  and  the 
small  percent  composition  requirements 
of  its  derivatives. 

Refer  to  the  economic  analysis  for  a 
complete  discussion  of  test  cost 
estimation  and  the  potential  for 
economic  impact  resulting  from  these 
costs. 

VL  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facihties  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availabiUty  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules  and  test  programs 
negotiated  with  industry  in  place  of 
rulemaking.  Copies  of  the  study, 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing  (PB  82-140773)", 
can  be  obtained  through  the  National 
Teclmical  Information  Service  (NTIS). 

On  the  basis  of  this  study,  the  Agency 
beheves  that  there  will  be  available  test 
facilities  and  personnel  to  perform  the 
testing  in  this  rule. 

Vn.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (OPTS-42065A).  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this  rule 
and  appropriate  Federal  Register 
notices. 

The  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Federal  Regbter  notices  pertaining  to 
this  decision  consisting  of: 

(a)  Notice  containing  the  ITC  designation 
of  EHA  to  the  Priority  List  (49  PR  22389;  May 
29. 1984). 

(b)  Notice  of  final  rule  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (48  PR 
53922;  November  29. 1983). 

(c)  Notice  of  final  rule  on  two-phase  test 
rule  development  and  exemption  procedures 
(49  FR  39774;  October  10, 1984). 


(d)  Notice  of  interim  final  rule  on  single- 
phase  test  lule  development  and  exemption 
procedures  (50  FR  20678;  May  17. 1985). 

(e)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures  (48  FR 
31786;  July  11, 1983). 

(f)  Notices  requiring  TSCA  section  8  (a) 
and  (d)  reporting  requirements  for  EHA  (49 
FR  22284.  22286;  May  29. 1984). 

(g)  Notice  of  EHA  proposed  test  rule  (50  FR 
20678;  May  17. 1985). 

(h)  Toxic  Substance  Control  Act  Test 
Guidelines  Final  Rule.  40  CFR  Parts  796,  797. 
and  798,  September  27, 1985. 

(i)  Notice  of  final  rule  amending  TSCA 
section  8(d)  reporting  requirements  for  EHA 
(51  FR  32720;  September  15, 1986). 

(2)  Support  documents:  consisting  of: 

(a)  Study  of  availability  of  test  facilities 
and  personnel. 

(b)  EHA  economic  analysis. 

(3)  Records  of  minutes  of  informal 
meetings. 

(4)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  and  intra-  or  interagency 
memoranda  and  comments. 

(b)  Summaries  of  telephone  conversations. 

(c)  Reports — published  and  unpublished 
factual  materials. 

(5)  Test  guidelines  proposed  as  standards. 
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Confidential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Room. 
NE-G004.  401  M  Street.  SW.. 
Washington,  DC  from  8  ajn.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

VIII.  Other  Regulatory  Requirements 

A.  Classification  of  Rule 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  »et  forth  in 
section  1(b)  of  the  Order;  i.e.,  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprise  to  compete  with  foreign 
enterprises. 

This  regulation  was  submitted  to  the 
OfHce  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA,  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354, 
September  19, 1980).  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  will  not  perform 
testing  themselves,  or  will  not 
participate  in  the  organiaation  of  the 
testing  effort;  (2)  they  will  experience 
only  very  minor  costs  in  sectuing 
exemption  from  testing  reqtiirements; 
and  (3)  they  are  imlikely  to  be  affected 
by  reimbursement  requirements. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  Qie  information 
collection  requirements  contained  in  this 
final  rule  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
them  OMB  number  207(MX)33. 

List  of  Subjects  in  40  CFR  Parts  795  and 
799 

Testing,  Environmental  protection. 
Hazardous  substances.  Chemicals, 
Reporting  and  recordkeeping 
requirements,  Incorporation  by 
reference. 
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Dated:  October  27,  ige& 
Victor  f.Kkniii, 

Acting  Assistant  Administrator  for  PeaUcidet 
and  Toxic  Substances. 

Therefore,  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  By  adding  new  Part  705,  consisting 
at  this  time  of  5  5  795.223  and  7SS.280,  to 
read  as  follows: 

PART  795-PROVISIONAL  TEST 
GUIDEUNES 

Subpwt  A-{RaMrvMl] 

Subpart  B—[RMerv«d] 

Subpart  C—{RM«rv*d] 

Subpart  D—PrevtokMial  HMlth  Eftads 
GuMeHrMS 

Sea 

795.223    Pharmacokinetic  test 
795.260    Subchronic  oral  toxicity  test. 
Authority:  IS  U.S.C.  2603,  2625. 

Subparta  A-C— [Resarvad] 

Subpart  D    Provlalonal  Health  Effacta 
GtiidaNnea 

§795,223    PhanwacoMnaUctaat 

(a)  Purpose.  The  purpose  of  these  tests 
is  to  determine: 

(1)  The  bioavailability  of  a  test 
substance  after  dermal  administration. 

(2)  Whether  ornot  the 
biotransformation  of  the  test  substance 
is  qualitatively  and  quantitatively  the 
same  after  dermal  and  oral 
administration. 

(3)  Whether  or  not  the 
biotransformation  of  the  test  substance 
is  changed  qualitatively  or 
quantitatively  by  repeated  dosing. 

(b)  Definitions— [1]  Bioavailability 
refers  to  the  rate  and  extent  to  whidi 
the  administered  compound  is  absorbed, 
i.e.,  reaches  the  systemic  circulation. 

(2)  Relative  percent  of  percutaneous 
absorption  is  defined  as  100  times  the 
ratio  between  total  urinary  excretion  of 
compoimd  following  topical 
administration  and  total  urinary 
excretion  of  compound  following 
intravenous  injection. 

(c)  Test  procedures— {i)  Animal 
selection — 

(i)  Species.  Hie  species  utilized  for 
investigating  the  test  substance  shall  be 
the  rat,  a  species  for  which  historical 
data  on  the  toxicity  and  carcinogenicity 
of  several  compounds  are  available  and 
which  is  used  extensively  in 
percutaneous  absorption  studies. 

(ii)  Animals.  Adult  female  Fischer  344 
rats  shall  be  used.  The  rats  shall  be  7  to 
9  weeks  old  and  wei^  125  to  175  grams. 
Prior  to  testing  the  animals  shall  be 
selected  at  random  for  each  group. 


Animals  showing  signs  of  iU  healA  shall 
not  be  used. 

(iii)  Animal  care.  (A)  The  animals 
should  be  housed  in  environmentally 
controlled  rooms  with  10  to  15  air 
changes  per  hour.  The  rooms  should  be 
maintained  at  a  temperature  of  25±2*  C 
and  humidity  of  50±10  percent  with  a 
12-hour  light/dark  cycle  per  day.  The 
rats  should  be  kept  in  a  quarantine 
facility  for  at  least  7  days  prior  to  use. 

(B)  During  the  acclimatization  period, 
the  rats  should  be  housed  in  cages  on 
hardwood  chip  bedding.  All  animals 
shall  be  provided  with  conventional 
laboratory  diets  and  water  ad  libitum. 

[2]  Administration  of  teat  aubstanca— 
(1)  Test  compound.  Test  studies  require 
the  use  of  both  nonradioactive  test 
substance  and  ^^labeled  test 
substance.  Both  preparations  are  needed 
to  investigate  under  paragraph  (a)(2)  of 
this  sectioo.  The  use  **C-test  substance 
is  required  to  investigate  under 
paragraphs  (a)(1),  (2).  and  (3)  of  this 
section  because  it  will  facilitate  the 
work,  improve  the  reliability  of 
quantitative  determinations,  and 
increase  the  probability  of  observing  the 
presence  of  previously  unidentified 
metabolities. 

(ii)  Dosage  and  treatment  (A)  Two 
doses  shall  be  used  in  the  study,  a  "low" 
dose  and  a  "high"  dose.  When 
administered  orally,  the  "high"  dose 
level  should  ideally  induce  some  overt 
toxicity  such  as  weight  loss.  The  "low" 
dose  level  should  correspond  to  a  no- 
effect  level 

(B)  The  same  "high"  and  "low"  doses 
shall  be  administered  orally  and 
dermally. 

(C)  Oral  dosing  shall  be  performed  by 
gavage  or  by  administering 
encapsulated  test  substance.  Whichever 
method  is  selected  for  this  study  shall  be 
the  same  as  used  for  die  00-day  oral 
subchronic  toxicity  testing  conducted 
for  comparison  purposes. 

(D)  For  dermal  treatment  the  doses 
shall  be  applied  at  a  volume  adequate  to 
deliver  the  prescribed  doses.  The  backs 
of  the  rats  should  be  lightly  shaved  with 
an  electric  clipper  shortly  before 
treatment  The  dose  shall  be  applied 
with  a  micropipette  on  2  cm*  of  the 
freshly  shaven  skin.  Hie  dosed  areas 
shall  be  occluded  with  an  aluminum  foil 
patch  which  is  secured  in  place  with 
adhesive  tape. 

(iii)  Bioavailability  study  in  rats.  At 
least  eight  rats  shall  receive  a  single 
intravenous  (low)  dose  of  **C-test 
substance  and  serial  samples  of  blood 
removed  from  four  animals  at  15 
minutes,  30  minutes,  1  hour,  8  houre,  24 
hours,  48  hours,  and  06  hours.  All 
animals  shall  be  housed  in  metabolism 
cages  and  urine  and  feces  collected  at  6, 


24. 48. 72.  and  08  hours.  The  procedure 
shall  be  repeated  with  ei^^t  rats  in 
which  '*C-test  substance  is  maintained 
in  contact  with  the  skin  for  the  duration 
of  the  study  (06  hours).  If  dermal 
adsorption  cannot  be  demonstrated,  the 
study  should  be  repeated  using  a  higher 
dose.  Total  radioactivity  shall  be 
measured  in  the  blood,  urine,  and  feces 
samites  collected  from  all  animals.  The 
results  shall  be  used  to  construct  a 
blood  concentration-time  curve  and  to 
calculate  bioavailability  by  the  ratio  of 
the  total  06-lionr  urinary  excretion  of 
radioactivity  after  dermal  and 
intravenous  administration. 
Bioavailability  is  expressed  as  (percent 
dose  dermal/percent  dose 
intravenous)  X 100= percent  dermal 
absorption.  Urine  shall  be  saved  for 
metabolite  identification,  if  it  becomes 
necessary. 

(iv)  Biotransformation  in  rats  after 
oral  and  dermal  administration.  Eight 
rats  shall  be  dosed  orally,  and  ei^t  rats 
shall  be  dosed  dermally  (OO-hour 
contact)  with  the  hi^  dose  of  *H>test 
substance.  The  results  of  the 
bioavailability  study  (see  paragraph 
(c)(2)(iii)  of  this  section  shall  be 
evaluated  first  to  ensure  that  the  dermal 
dose  applied  will  result  in  the 
appearance  of  radioactivity  in  the  urine. 
All  animals  shall  be  housed  in 
metabolism  cages  allowing  for  separate 
collection  of  urine  and  feces  at  8,  24, 48, 
72,  and  06  hours.  The  parent  compound 
and  any  metabolite  that  comprises 
greater  than  10  percent  of  the  dose  shall 
be  identified  in  the  urine.  These  results 
shall  be  qualitatively  compared  to  the 
urinary  excretion  data  obtained  in  the 
low  dose  bioavailability  study  (see 
paragraph  (c)(2Kiii]  of  this  section); 
metabolites  in  die  low  dose  urine  shall 
also  be  identified  if  a  different  pattern  of 
metabolism  is  evident 

(v)  Repeated  dosing  study.  Four  rats 
shall  receive  a  series  of  single  daily  oral 
doses  of  nonradioactive  test  substance 
over  a  period  of  at  least  14  days, 
followed  at  24  houn  after  the  last  dose 
by  a  single  oral  dose  of  **C-test 
substance.  Each  dose  shall  be  at  the 
low-dose  level.  If  the  pattern  of  urinary 
metabolite  excretion  is  qualitatively 
different  from  that  obtained  with  the 
orally  dosed  animals  in  the  single-dose 
biotraiuformation  study  at  24  and  48 
hours  (see  paragraph  (c)(2)(iv)  of  this 
section),  metabolites  shall  be  identified 
in  accordance  with  the  procedure  given 
in  paragraph  (c)(2Kiii)  of  this  section. 

(vi)  Skin  washing  study.  If  greater 
than  10  percent  of  test  substance  is 
absorbed  throu^  the  skin  (see 
paragraphs  (c)(2)  (ii)  and  (iii)  of  this 
section)  then  a  washing  efficacy 


ejqMrinwnt  shall  be  performed  to  assess 
dw  extent  of  removd  of  the  applied  test 
sabetanoe  by  washing  with  soap  and 
water.  Four  rats  should  be  lightly 
anestiietixed  and  treated  with  a  dermal 
doee  of  teat  compound  previously  shown 
to  result  in  measurable  percutaneous 
absorption  greater  than  10  percent.  Soon 
after  application  (5  to  10  minutes]  the 
treated  animals  shall  be  washed  with 
soap  and  water,  then  housed  in 
individual  metabolism  cages  for  excreta 
jcollection.  Measiuements  of  total 
radioactivity  in  urine  and  feces  shall  be 
made  in  the  same  manner  as  described 
in  paragraph  (c)(2](iii)  of  this  section. 

(d]  Data  and  Reporting — (1) 
Treatment  of  results.  Data  shall  be 
summarized  in  tabular  form. 

(2)  Evaluation  of  results.  All  observed 
results,  quantitative  or  incidental,  shall 
be  evaluated  by  an  appropriate 
statistical  method. 

(3]  Teat  report  In  addition  to  the 
reporting  requirements  as  specified  in 
the  TSCA  Good  Laboratory  Practice 
Standards,  40  CFK  Part  792.  Subpart  J. 
the  following  specific  information  shall 
be  reported: 

(i)  Spedes,  strain,  and  supplier  of 
laboratory  animals. 

(ii)  Information  on  the  degree  [\.e., 
spedfic  activity  for  a  radiolabel)  and 
site(s]  of  labeling  of  the  test  substances. 

(iii]  A  full  description  of  the 
sensitivity  and  predsion  of  all 
procedures  used  to  produce  the  data. 

(iv)  Relative  percent  absorption  by  the 
dermal  route  for  rats  administered  low 
and  high  doses  of  **C-test  substance, 
compared  with  100  percent  of  the 
intravenous  dose. 

(v)  Quantity  of  isotope,  together  with 
percent  recovery  of  the  admLiistered 
dose,  in  feces,  urine,  and  blood. 

(vi)  Biotransformation  pathways  and 
quantities  of  the  test  substance  and 
metabolites  in  urine  collected  after 
administering  single  high  and  low  oral 
and  dermal  doses. 

(vii)  Biotransformation  pathways  and 
quantities  of  test  substance  and 
metabolites  in  urine  collected  after 
administering  repeated  low  doses  of  test 
substance  to  rats. 

1791260   Subdwonic  oral  toxicity  teat 
(a]  Purpose.  In  the  assessment  and 
evaluation  of  the  toxic  characteristics  of 
a  test  substance,  the  determination  of 
subchronic  oral  toxidty  may  be  carried 
out  after  initial  information  on  toxidty 
has  been  obtained  by  acute  testing,  libe 
subchronic  oral  study  has  been  designed 
to  permit  the  determination  of  the  no- 
observed-effect  level  and  toxic  effects 
assodated  with  continuous  or  repeated 
expotxm  to  a  test  substance  for  a  period 
of  90  days.  The  test  is  not  capable  of 


determining  those  effects  that  have  a 
long  latency  period  for  development 
(e.g..  carcinogenicity  and  life 
shortening).  It  provides  information  on 
health  hazards  likely  to  arise  from 
repeated  exposure  by  the  oral  route  over 
a  limited  period  of  time.  It  will  provide 
information  on  target  organs,  the 
possibilities  of  accumulation,  and  can  be 
of  use  in  selecting  dose  levels  for 
chronic  studies  and  for  establishing 
safety  criteria  for  human  exposure. 

(b)  Definitions.  (1)  Subchronic  oral 
toxicity  is  the  adverse  effects  occurring 
as  a  result  of  the  repeated  daily 
exposure  of  experimental  animals  to  a 
chemical  for  a  part  (approximately  10 
percent  for  rats)  of  a  life  span. 

(2)  Dose  is  the  amount  of  test 
substance  administered.  Dose  is 
expressed  as  weight  of  test  substance  (g, 
mg)  per  unit  weight  of  test  animal  (e.g., 
mg/kg],  or  as  weight  of  test  substance 
per  unit  weight  of  food  or  drinking 
water. 

(3)  No-effect  level/No-toxic-effect 
level/No-adverse-effect  level /No- 
observed-effect  level  is  the  maximum 
dose  used  in  a  test  w^ch  produces  no 
observed  adverse  effects.  A  no- 
observed-effect  level  is  expressed  in 
terms  of  the  weight  of  a  substance  given 
daily  per  unit  weight  of  test  animal  (mg/ 
kg).  When  administered  to  animals  in 
food  or  drinking  water,  the  no-observed- 
effect  level  is  expressed  as  mg/kg  of 
food  of  mg/ml  of  water. 

(4)  Cumulative  toxicity  is  the  adverse 
effects  of  repeated  doses  occurring  as  a 
result  of  prolonged  action  on,  or 
increased  concentration  of,  the 
administered  substance  or  its 
metabolites  in  susceptible  tissue. 

(c)  Principle  of  the  test  method.  The 
test  substance  is  administered  orally  in 
graduated  daily  dosee  to  several  groups 
of  experimental  animals,  one  dose  level 
per  group,  for  a  period  of  90  days. 
During  the  period  of  administration  the 
animals  are  observed  daily  to  detect 
signs  of  toxicity.  Animals  which  die 
during  the  period  of  administration  are 
necropsied.  At  the  conclusion  of  the  test 
all  animals  are  necropsied  and 
histopathological  examinations  carried 
out. 

(d)  Test  procedures — [1]  Animal 
selection — 

(i)  Species.  Rats  and  mice  shall  be 
used. 

(ii)  Age.  (A)  Young  adult  animals  shall 
be  employed.  At  the  commencement  of 
the  study  the  weight  variation  of 
animals  used  shaU  not  exceed  ±  20 
percent  of  the  mean  weight  for  each  sex. 

(B)  Dosing  shall  begin  as  soon  as 
possible  after  weaning,  ideally  before 
the  animals  are  6  weeks  old.  and  in  any 
case  not  more  than  8  weeks  old. 


(iii)  Sex.  (A)  Equal  numbers  of 
animals  of  each  sex  should  be  used  at 
each  dose  level. 

(B)  The  females  should  be  nuUiparous 
and  non-pregnant. 

(iv)  Numbers.  (A)  At  least  20  rats  and 
20  mice  (10  females  and  10  males  of 
each  spedes)  shall  be  used  at  each  dose 
level. 

(B)  If  interim  sacrifices  are  required, 
the  nmnber  shall  be  increased  by  the 
number  of  animals  scheduled  to  be 
sacrificed  before  the  completion  of  the 
study. 

(2)  Control  groups.  A  concurrent 
control  group  is  required.  This  group 
shall  be  an  untreated  or  sham-treated 
control  group  or,  if  a  vehicle  is  used  in 
administering  the  test  substance,  a 
vehicle  control  group.  If  the  toxic 
properties  of  the  vehicle  are  not  known 
or  cannot  be  made  available,  both 
untreated  and  vehicle  control  groups  are 
required. 

(3)  Satellite  group.  A  satellite  group  of 
20  rats  and  20  mice  (10  females  and  10 
males  of  each  species)  shall  be  treated 
with  the  high  dose  level  for  90  days  and 
observed  for  reversibility,  persistence, 
or  delayed  occurrence  of  toxic  effects 
for  a  post-treatment  period  of  not  less 
than  28  days. 

(4)  Dose  levels  and  dose  selection,  (i) 
In  subchronic  toxidty  tests,  it  is 
desirable  to  have  a  dose  response 
relationship  as  well  as  no-observed- 
toxic-effect  level.  Therefore,  at  least 
three  dose  levels  with  a  control  and, 
where  appropriate,  a  vehicle  control 
(corresponding  to  the  concentration  of 
vehicle  at  the  highest  exposure  level] 
shall  be  used.  Doses  shovld  be  spaced 
appropriately  to  produce  test  groups 
with  a  range  of  toxic  effects.  The  data 
shall  be  sufficient  to  produce  a  dose- 
response  curve. 

(ii)  The  highest  dose  level  shall  result 
in  toxic  effects  but  not  produce  an 
incidence  of  fataUties  which  would 
prevent  a  meaningful  evaluation. 

(iii)  The  lowest  dose  leivel  shall  not 
produce  any  evidence  of  toxicity.  Where 
there  is  a  usable  estimation  of  human 
exposure  the  lowest  dose  level  shall 
exceed  this. 

(iv)  Ideally,  the  intermediate  dose 
level(s)  should  produce  minimal 
observable  toxic  effects.  If  more  than 
one  intermediate  dose  is  used,  the  dose 
levels  should  be  spaced  to  produce  a 
gradation  of  toxic  effects 

(v)  The  incidence  of  fatalities  in  low 
and  intermediate  dose  groups  and  in  the 
controls  should  be  low  to  permit  a 
meaningful  evaluation  of  the  results. 

(5)  Exposure  condition^.  Ideally  the 
animals  should  be  dosed  with  the  test 
substance  on  a  7-day  per  week  basis 
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over  a  period  of  90  days.  However, 
based  primarily  on  practical 
considerations,  dosing  by  gavage  or 
capsule  studies  on  a  5-day  per  week 
basis  shall  be  acceptable. 

(6)  Observation  period,  (i)  Duration  of 
observation  shall  be  for  at  least  90  days. 

(ii)  Animals  in  the  satellite  group 
scheduled  for  foUowup  observations 
shall  be  kept  for  not  less  than  28  days 
witiiout  treatinent  to  detect  recovery 
from,  or  persistence  of.  toxic  effects. 

(7)  Administration  ofOte  test 
substance,  (i)  The  test  substance  shall 
be  administered  in  the  diet  or  in 
capsules.  Alternatively,  it  may  be 
administered  by  gavage  or  in  the 
drinking  water. 

(ii)  AU  animals  shall  be  dosed  by  the 
same  method  during  die  entire 
experimental  period. 

(iii)  Where  necessary,  the  test 
substance  is  dissolved  or  suspended  in  a 
suitable  vehicle.  If  a  vehicle  or  diluent  is 
needed,  ideally  it  should  not  eUcit 
important  toxic  effects  itself  nor 
substantially  alter  the  chemical  or 
toxicological  properties  of  the  test 
substance.  It  is  recommended  diat 
wherevK  possible  the  usage  of  an 
aqueous  solution  be  considered  first, 
followed  by  consideration  of  a  solution 
of  oil,  and  then  by  possible  solution  in 
other  vehicles. 

(iv)  For  substances  of  low  toxicity,  it 
is  important  to  ensure  that  when 
administered  in  the  diet  the  quantities  of 
the  test  substance  involved  do  not 
interfere  with  normal  nutrition.  When 
the  test  substance  is  administered  in  the 
diet,  either  a  constant  dietary 
concentration  (ppm)  or  a  constant  dose 
level  in  terms  of  the  animals'  body 
weight  shall  be  used;  the  alternative 
used  shall  be  specified. 

(v)  For  a  substance  administered  by 
gavage  or  capsule,  the  dose  shall  be 
given  at  similar  times  each  day,  and 
adjusted  at  intervals  (weekly  or 
biweekly)  to  maintain  a  constant  dose 
level  in  terms  of  animal  body  weight. 

(8)  Observation  of  animals,  (i)  Each 
animal  shall  be  handled  and  its  physical 
condition  appraised  at  least  once  each 
day. 

(ii)  Additional  observation  shall  be 
made  daily  with  appropriate  actions 
taken  to  minimize  loss  of  animals  to  the 
study  (e.g..  necropsy  or  refrigeration  of 
those  animals  found  dead  and  isolation 
or  sacrifice  of  weak  or  moribund 
animals). 

(iii)  Signs  of  toxicity  shall  be  recorded 
as  they  are  observed  including  the  time 
of  onset  degree,  and  duration. 

(iv)  Cage-side  observations  shall 
include,  but  not  be  limited  to,  changes  in 
skin  and  fur,  eyes  and  mucous 
membranes,  respiratory,  circulatory. 


autonomic  and  central  nervous  systems, 
somatomotor  activity,  and  behavior 
pattern. 

(v)  Measurements  shall  be  made 
weekly  of  food  consumption  or  water 
consumption  when  the  test  substance  is 
administered  in  die  food  or  drinking 
water,  respectively. 

(vi)  Animals  shall  be  weired  weekly. 

(vii)  At  the  end  of  the  90-day  period 
all  survivors  hi  the  nonsateUite 
treatment  group  shall  be  sacrificed. 
Moribund  animals  shall  be  removed  and 
sacrificed  when  noticed. 

(9)  ClinicaJ  examinations,  (i)  The 
following  examinations  shall  be  made 
on  at  least  five  animals  of  each  sex  in 
each  group  of  rats. 

(A)  Certain  hematology 
determinations  shall  be  carried  out  just 
prior  to  terminal  sacrifice  at  the  end  of 
the  test  period.  The  following 
hematology  determinations  shall  be 
carried  out:  Hematocrit  hemoglobin 
concentration,  erythrocyte  count  total 
and  differential  leucocyte  count  and  a 
measure  of  clotting  potential  such  as 
clotting  time,  prothrombin  time, 
thromboplastin  time,  or  platelet  count 

(B)  Certain  clinical  biochemistry 
determinations  shall  be  carried  out  just 
prior  to  terminal  sacrifice  at  the  end  of 
the  test  period.  The  following  clinical 
biochemical  test  areas  shall  be  carried 
out:  Electrolyte  balance,  carbohydrate 
metabolism,  and  liver  and  kidney 
function.  The  selection  of  additional 
tests  shall  be  influenced  by  observations 
on  the  mode  of  action  of  the  substance. 
Suggested  additional  determinations 
include:  calcium,  phosphorus,  chloride, 
sodium,  potassium,  fasting  glucose  (with 
period  of  festing  appropriate  to  the 
species/breed),  serum  glutamic-pyruvic 
transaminase  (now  known  as  serum 
alanine  aminotransferase),  serum 
glutamic  oxaloacetic  transaminase  (now 
known  as  serum  aspartate 
aminotransferase],  ornithine 
decarboxylase,  gamma  glutamyl 
transpeptidase,  urea  nitrogen,  albumen, 
blood  creatinine,  total  bilirubin,  and 
total  serum  protein  measurements. 
Other  determinations  which  may  be 
necessary  for  an  adequate  toxicological 
evaluation  include  analyses  of  hpids, 
hormones,  acid/base  balance, 
methemoglobin,  and  cholinesterase 
activity.  Additional  clinical 
biochemistry  may  be  employed  where 
necessary  to  extend  the  investigation 
observed  effects. 

(ii)  The  following  examinations  shall 
be  made  on  at  least  five  animals  of  each 
sex  in  each  group. 

(A)  Ophthalmological  examination, 
using  an  ophthalmoscope  or  equivalent 
suitable  equipment  shall  be  made  prior 
to  the  administration  of  the  test 


sabstanca  aad  at  the  tennbiatioo  of  die 
study.  If  changes  in  the  eyes  are 
detected,  all  animals  ^U  be  examined. 

(B)  Urinalysis  is  required  only  when 
there  is  an  indication  based  on  expected 
or  observed  toxicity. 

(10)  Cams  necropsy,  (i)  All  animals 
shall  be  subjected  to  a  fidl  gross 
necropsy  which  includes  examination  of 
the  external  surface  of  the  body,  all 
orifices,  and  the  cranial,  thoracic  and 
abdominal  cavities  and  their  contents. 

(ii)  At  least  Uie  liver,  kidneys, 
adrenals,  gonads,  and  bram  shall  be 
weighed  wet  as  soon  as  possible  after 
dissection  to  avoid  drying. 

(iii)  The  following  organs  and  tissues, 
or  representative  samples  thereof,  shall 
be  preserved  in  a  suitable  medium  for 
possible  future  histopathological 
examination:  All  gross  lesions:  brain — 
including  sections  of  medulla/pons, 
cerebellar  cortex  and  cerebral  cortex; 
pihiitary;  thyroid/parathyroid;  thymus; 
lungs;  trachea;  heart  sternum  witii  bone 
marrow;  saUvary  glands;  liver,  spleen; 
kidneys/adrenals;  pancreas:  gonads; 
uterus;  accessary  genital  organs 
(epididymis,  prostrate,  and,  if  present 
seminal  vesicles);  aorta;  (skin),  (non- 
rodent  gall  bladder);  esophagus; 
stomach;  duodenum;  jejimum;  ileum; 
cecum;  colon;  recttmi;  urinary  bladder, 
representative  Ijrmph  node;  (mammary 
gland),  (thigh  musculature),  peripheral 
nerve;  (eyes),  (femur  including  articular 
surface),  (spinal  cord  at  three  levels — 
cervical,  midthoracic  and  lumbar);  and, 
(rodent-exorbital  lachrymal  glands). 

(11)  Histopathology.  (i)  Full 
histopathology  shall  be  performed  on 
the  organs  and  tissues,  Usted  under 
paragraph  (d)(10)  (ii)  and  (iii)  of  this 
section  of  all  animals  in  the  control  and 
high-dose  groups,  and  all  animals  that 
died  or  were  killed  during  the  study. 

(ii)  Histopathology  shall  be  performed 
on  all  gross  lesions  in  all  animals. 

(iii)  Histopathology  shall  be 
performed  on  target  organs  in  all 
animals. 

(iv)  Histopathology  shall  be  performed 
on  the  tissues  mentioned  in  brackets 
under  paragraph  (d)(10)(iii)  of  this 
section  if  indicated  by  signs  of  toxicity 
or  target  organ  involvement. 

(v)  Histopathology  shall  be  performed 
on  lungs,  liver,  and  kidneys  of  all 
animals.  Special  attention  to 
examination  of  the  lungs  should  be 
made  for  evidence  of  infection  since  this 
provides  a  convenient  assessment  of  the 
state  of  health  of  the  animals. 

(vi)  For  the  sateUite  group, 
histopathology  shall  be  performed  on 
tissues  and  organs  identified  as  showing 
effects  in  the  treated  groups. 
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(e)  Data  and  reporting— {1)  Treatment 
of  results. 

(i)  Data  shall  be  summarized  in 
tabular  form,  showing  for  each  test 
group  the  number  of  animals  at  the  start 
of  the  test,  the  number  of  animals 
showing  lesions,  the  type  of  lesions,  and 
the  percentage  of  animals  displaying 
each  type  of  lesion. 

(ii)  All  observed  results,  quantitative 
and  incidental  shall  be  evaluated  by  an 
appropriate  statistical  method.  Any 
generally  acceptable  statistical  methods 
may  be  used;  the  statistical  methods 
should  be  selected  during  the  design  of 
the  study. 

(2)  Evaluation  of  the  study  results,  (i) 
The  findings  of  a  subchronic  oral 
toxicity  study  should  be  evaluated  in 
conjunction  with  the  findings  of 
preceding  studies  and  considered  in 
terms  of  the  toxic  effects  and  the 
necropsy  and  histopathological  findings. 
The  evaluation  shall  include  the 
relationship  between  the  dose  of  the  test 
substance  and  the  presence  or  absence, 
the  incidence  and  severity,  of 
abnormahties,  including  behavioral  and 
clinical  abnormalities,  gross  lesions, 
identified  target  organs,  body  weight 
changes,  effects  on  mortality  and  any 
other  general  or  specific  toxic  effects. 
The  test  shall  provide  a  satisfactory 
estimation  of  a  no-effect  level. 

(ii)  In  any  study  which  demonstrates 
an  absence  of  toxic  effects,  further 
investigation  to  establish  absorption 
and  bioavailability  of  the  test  substance 
shall  be  considered. 

(3)  Test  report.  In  addition  to  the 
reporting  requirements  as  specified  in 
the  TSCA  Good  Laboratory  Practice 
Standards,  Subpart  J  of  Part  792  of  this 
chapter,  the  following  specific 
information  shall  be  reported: 

(i)  Group  animal  data.  Tabulation  of 
toxic  response  data  by  species,  strain, 
sex,  and  exposure  level  for 

(A)  Number  of  animals  dying. 

(B)  Number  of  animals  showing  signs 
of  toxicity. 

(C)  Number  of  animals  exposed. 

(ii)  Individual  animal  data.  (A)  Time 
of  death  during  the  study  or  whether 
animals  survived  to  termination. 

(B)  Time  of  observation  of  each 
abnormal  sign  and  its  subsequent 
course. 

(C)  Body  weight  data. 

(D)  Food  consumption  data  when 
collected. 

(E)  Hematological  tests  employed  and 
all  results. 

(F)  Clinical  biochemistry  tests 
employed  and  all  results. 

(G)  Necropsy  findings. 

(H)  Detailed  description  of  all 
histopathological  findings. 


(1)  Statistical  brea^ent  of  results 
where  appropriate.  | 

PART  799-4AMEN0ED] 

2.  In  Part  799: 

a.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1603.  2611.  2825. 

b.  By  adding  S  79911650,  to  read  as 
follows: 

9799.1650    2-EthyttMtumoic  add. 

(a)  Identification  of  test  substance.  (1) 
2-Ethylhexanoic  acid  (CAS  No.  149-57- 
5)  (hereinafter  "EHA")  shall  be  tested  in 
accordance  with  this  section. 

(2)  EHA  of  at  least  99-percent  purity 
shall  be  used  as  the  test  substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
AH  persons  who  manufacture  or  process 
EHA  other  than  as  an  impurity  firom  the 
effective  date  of  this  section,  December 
20, 1986,  to  the  end  of  the  reimbursement 
period  shall  submit  an  exemption 
application,  or  shall  submit  a  letter  of 
intent  to  conduct  testing,  study  plans, 
conduct  tests,  and  submit  data  as 
specified  in  this  section.  Subpart  A  of 
this  Part,  and  Parts  790  and  792  of  this 
chapter.  The  end  of  the  reimbursement 
period  shall  be  5  years  after  the 
submission  of  the  last  final  report 
required  under  this  ttst  rule. 

(c)  Health  effects  testing— [1] 
Pharmacokinetics — 

(i)  Required  testing.  MetaboUsm 
studies  of  the  oral  and  dermal  routes  of 
exposure  shall  be  conducted  with  EHA 
using  Fischer  344  rats  in  accordance 
with  the  test  standard  specified  in 
S  795.223  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  45  days  prior  to  initiating  testing. 

(B)  An  interim  progress  report  shall  be 
provided  to  the  Agency  6  months  after 
the  effective  date  of  the  final  test  rule. 

(C)  The  final  report  of  results  shall  be 
submitted  to  the  Agency  no  later  than  1 
year  firom  the  effective  date  of  the  final 
test  rule. 

(2)  Subchronic  toxicity— {1)  Required 
testing.  Subchronic  toxicity  tests  shall 
be  conducted  with  EHA  using  Fischer 
344  rats  and  B6C3F1  mice  in  accordance 
with  the  test  standard  specified  in 
8  795.260  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  45  days  prior  to  initiating  testing. 

(B)  Interim  progress  reports  shall  be 
provided  to  the  Agency  6  months  and  12 
months  after  the  effective  date  of  the 
final  test  rule. 

(C)  The  final  report  of  results  shall  be 
submitted  to  the  Agency  no  later  than  15 


months  fivm  the  effective  date  of  the 
final  test  rule. 

(3)  Administration  of  test  substance. 
Oral  dosing  for  testing  required  under 
paragraphic)  (1)  and  (2)  of  this  section 
shall  be  by  the  same  method  for  both 
tests,  as  specified  in  S  7g5.223(c)(2)(ii)(C) 
of  this  chapter. 

(4)  Development  toxicity — (i) 
Required  testing.  Developmental 
toxicity  tests  shall  be  conducted  with 
EHA  using  one  rodent  and  one 
nonrodent  mammaUan  species  in 
accordance  with  the  OECD  guideline 
entitied  'Teratogenicity",  No.  414, 
adopted  May  12, 1981.  Tlie  OECD 
guideline  is  available  in  OECD 
PubUcation  No.  ISBN  92-«4-12221-4  and 
is  sold  by  the  OECD  Publication  and 
Information  Center,  Room  Number  1207, 
1750  Peimsylvania  Avenue,  NW., 
Washington,  DC.  Copies  of  this 
document  may  be  inspected  at  the 
Office  of  the  Federal  Register,  1100  L 
Sb«et,  NW..  Room  8401,  Washington, 
DC,  or  the  OPTS  Reading  Room  (docket 
No.  OPTS-42065),  Room  N.E.-G004, 
Environmental  Protection  Agency,  401 M 
Sti^et,  SW.,  Washington*  DC.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a]  and  1 CFR  Part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  effective  date  of  this  rule;  a  notice 
of  any  change  will  be  pubUshed  in  the 
Federal  Rei^bter. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  45  days  prior  to  initiating  testing. 

(B)  Interim  progress  reports  shaU  be 
provided  to  the  Agency  8  months  and  12 
months  after  the  effective  date  of  the 
final  test  rule. 

(C)  The  final  report  of  results  shaU  be 
submitted  to  the  Agency  no  later  than  18 
months  from  the  effective  date  of  the 
final  test  rule. 

(Informatioii  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0033.) 

[FR  Doc.  88-24992  Filed  11-5-88;  8:45  am] 

BtLUNO  CODE  Ma»-SO-M 


FEDERAL  EMERGENCY  { 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-6728] 

CtumgM  In  FloocI  Eiavatlon 
Detsrminationa;  lliinoia;  Corraction 

AQENCV:  Federal  Emergency 

Management  Agency. 

AcnoN:  Interim  rule;  correction. 
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•UMMARY:  TTiis  document  corrects  a 
Notice  of  Changes  in  Flood  Elevation 
Determinations  previously  published  at 
51  FR  31635  on  September  4. 1986.  This 
correction  notice  provides  a  more 
accurate  representation  of  the  dates  the 
newspaper  notice  was  published  for  the 
Village  of  Lincolnshire.  Lake  County. 
Illinois. 

FOW  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Matticks.  Acting  Chief.  Risk 
Studies  Division.  Federal  Insurance 


Stale  and  county 


Locatian 


VMaga  ol  Uncolnahire.. 


Issued:  October  30, 198S. 
Harold  T.  Duiyee. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  8&-25080  Filed  ll-«-fl8:  8:45  am) 
BILLING  cooc  sris-oa-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeletant  Secretary  for 
Adminiatration 

48  CFR  Parte  2413  and  2433 

[Docket  No.  R-8e-1263;  FR-2098] 

Implementation  of  ttie  Competition  In 
Contracting  Act  of  1M4  Into  the  HUD 
Acquieltion  Regulation 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
action:  Final  rule. 


auMMARV:  This  final  rule  adopts  the 
interim  rule  for  the  implementation  of 
the  Competition  in  Contracting  Act  of 
1984  (CICA)  into  the  HUD  Acquisition 
Regulation  (HUDAR).  which  was 
published  in  the  Federal  Register  of 
November  8, 1985  (50  FR  48572).  In 
addition,  it  revises  the  interim  rule  to 
reflect  the  broadened  authority  of  the 
General  Accounting  Office  (GAO)  under 
CICA  to  decide  bid  protests  and  GAO's 
recent  decision  in  Matter  ofCoMont, 
Inc.  that  GAO  has  jurisdiction  to  decide 
protests  of  National  Housing  Act 
procurements.  This  rule  also  revises  the 
interim  rule  to  reflect  current  procedures 
for  the  Department's  treatment  of  bid 
protests  and  to  delegate  to  the  Senior 
Prociu%ment  Executive  the  authority  to 
establish  further  procedures  for  the  use 
of  imprest  funds  in  accordance  with 
Treasury  requirements. 


Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-2767. 

supflementary  information:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Changes  in  Flood 
Elevation  Determinations  for  selected 
locations  in  the  Village  of  Lincohishire 
previously  published  at  51  FR  31635  on 
September  4. 1988,  in  accordance  with 
section  110  of  the  Flood  Disaster 


Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat  9ea  which  added  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  xm  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L  90- 
448),  42  U.S.C.  4001-4128,  and  44  CFR 
Part  65. 

On  page  31635,  in  the  September  4, 
1986  issue  of  the  Federal  Renter,  entry 
under  "Illinois:  Lake.  Village  of 
Lincolnshire",  is  corrected  to  read  as 
follows: 


Date  and  name  o(  newspaper  when 
notice  «<ai  puUiined 


AuguM    28.    1966.    Saplembw 
1966.  Tile  DeerAeU  f\am&m 


Chwl  axaculive  oMcar  o(  oommunlly 


THe  Honorable  Evelyn  Cooper.  Mayor.  Vitage  o«  Lin- 
colnshire. 17S  OUe  HaN  Day  RomL  IXcolnaNra, 
Winois  60069. 


EHactve  dale  ol 


Ml  24.  1966.. 


Commu- 
nity No. 


170378 


DATE:  Effective  Date:  Upon  expiration  of 
the  first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 
of  the  effective  date  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  L  Girovasi,  Jr.,  Director,  Policy 
and  Evaluation  Division.  Office  of 
Procurement  and  Contracts,  telephone 
(202)  755-5294.  (This  H  not  a  toll-fi«e 
number). 

SUFPLEMENTARV  INFORMATION: 

L  Background 

The  uniform  regulation  for  the 
procurement  of  suppUes  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Acquisition  Regulation  (FAR), 
was  promulgated  on  September  19, 1983 
(48  FR  42102).  The  FAR  is  codified  in 
Title  48.  Chapter  1  of  the  Code  of 
Federal  Regulations.  The  FAR  has  been 
signficantly  revised  to  implement  the 
Competition  in  Contracting  Act  of  1984 
(CICA)  (41  U.S.C.  253,  41  U.S.C.  403,  and 
31  U.S.C.  3551-3556). 

HUD  promulgated  its  regulations  to 
implement  the  FAR  on  March  1. 1984  (49 
FR  7696).  The  HUD  Acquisition 
Regulation  (HUDAR)  was  revised  in  an 
interim  rule  pubUshed  in  the  Feileral 
Register  of  November  8, 1985  (50  FR 
46572)  to  implement  CICA.  This  interim 
rule  was  later  amended  by  technical 
corrections  published  in  the  Federal 
Register  of  March  7, 1986  (51  FR  7947). 
(For  a  description  of  the  pertinent 
regulatory  provisions  of  the  FAR,  the 
HUDAR,  and  the  CICA,  see  50  FR 
46572-46574,  November  8, 1985.) 

n.  Interim  Rule  for  the  Implementation 
of  CICA 

The  interim  HUDAR  rule  of  November 
8, 1985  supplemented  the  FAR 
procedures  for  the  implementation  of 
CICA.  In  particular,  the  interim  rule 


supplemented  the  FAR  in  the  following 
topic  areas:  (1)  The  designation  of 
certain  managers  and  staff  in  HUD  to 
carry  out  various  competition  in 
contracting  requirements,  (2)  the 
designation  of  "competition  advocates" 
to  implement  certain  responsibilities 
under  CICA,  and  (3)  the  establishment 
of  bid  protest  procedures  implementing 
various  functions  under  CICA.  Because 
of  the  possibility  of  public  interest  in 
portions  of  the  rule,  the  Department 
published  these  HUDAR  changes  as 
interim  rulemaking  and  provided  for  a 
public  comment  period  of  60  days.  No 
pubUc  comments  were  received. 
However,  HUD  has  determined  that 
several  revisions  to  the  interim  rule  are 
necessary  to  accord  with  the 
Department's  current  procurement 
procedures. 

in.  Revisions  to  die  Interim  Rule 

A.  Authority  of  GAO  for  the  Reaolution 
of  Bid  Protests 

Section  2741  of  CICA  (31  U.S.C.  3551- 
3556)  modified  Federal  procurement  law 
affecting  procedures  for  bid  protests.  In 
particular,  section  2741  of  CICA 
specifically  authorizes  the  Comptroller 
General  of  the  General  Accounting 
Office  (GAO)  to  decide  bid  protests 
concerning  procurement  decisions  of 
Federal  agencies.  FAR  Subpart  33.1 
(Protests)  and  Subpart  33.2  (Disputes 
and  Appeals)  implement  those 
procedures,  with  certain  exemption. 
HUDAR  Part  2433  of  the  interim  rule 
implemented  CICA  section  2741  and 
established  procedures  for  the 
consideration  of  bid  protests. 

In  Matter  of  CoMont,  Inc.  B-219730 
(November  15, 1985).  the  Comptroller 
General  has  determined  that  bid 
protests  of  procurement  contracts 
awarded  under  the  National  Housing 
Act  (NHA).  12  U.S.C.  1702.  are  subject  to 
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GAO'b  statutory  authority  under  CICA 
to  decidb  proteats  of  procurements  by 
Federal  agencies.  Prior  to  the  enactment 
of  CICA,  the  ComptroUer  General  has 
held  that  GAO  tacked  jurisdiction  to 
deckle  protests  of  National  Housing  Act 
procurements. 

Because  GAO  may  now  consider 
NHA  bid  protests,  the  Department  is 
revising  tiie  bid  protest  provisions  of  the 
HUDAR  to  cover  protests  of 
departmental  procurements  awarded 
under  the  authority  of  the  NHA. 
Accordingly,  this  rule  deletes  the 
exemption  in  HUDAR  Part  2433.000  for 
procurements  under  the  Acquired 
PtDperty  Program.  (In  addition,  the 
Department  has  promulgated  a  final  rule 
(which  was  published  in  the  Federal 
Register  of  August  7, 1986,  51  FR  28364) 
rescinding  the  authority  of  the  HUD 
Board  of  Contract  Appeals  to  decide  bid 
protests  of  NHA  contracts.]  As  a  result 
of  today's  rule,  interested  parties 
protesting  future  departmental 
procurements  under  the  NHA  will  file 
their  protests  with  the  Contracting 
Officer  or  GAO. 

This  rule  also  revises  HUDAR 
2433.104(f)  which  involves  situations 
where  HUD  decides  not  to  comply  with 
a  GAO  reconunendation  on  a  bid 
protest.  Under  current  HUDAR 
2433.104(11.  the  Head  of  the  Contracting 
Activity  (HCA)  must  report  to  GAO  if 
HUD  has  decided  not  to  comply  with  a 
GAO  recommendation  concerning  a  bid 
protest  against  a  HUD  procurement 
decision.  Under  this  revision  to  the 
HUDAR,  the  HCA  must  obtain  the 
concurrence  of  the  Senior  Procurement 
Executive  (the  Assistant  Secretary  for 
Administration)  and  the  Office  of 
General  Counsel  if  he  or  she  decides  not 
to  comply  with  a  GAO  recommendation. 
The  purpose  for  this  revision  is  to  ensure 
that  this  decision  by  the  HCA  will  be 
approved  by  die  HUD  official  who  has 
been  delegated  authority  to  set  HUD 
procurement  policy  and  by  coimseL 

In  addition,  HUDAR  2433.104-70  is 
added,  to  provide  for  notice  procedures 
to  GAO  on  protests  filed  for 
procurements  under  the  Department's 
Acquired  Property  Program.  This  section 
provides  for  HUD  Headquarters'  review 
of  proposals  not  to  implement  a  GAO 
recommendation  by  requiring  the  HCA 
to  notify  the  Reconditioning  and 
Conlracting  Branch,  Office  of 
Multifamily  Housing  of  its  proposal 
within  30  days  of  receiving  GAO's 
recommendation.  The  Chief  of  the 
Reconditioning  and  Contracting  Branch 
shall  then  notify  GAO  a  HUD's  decision 
not  to  comply  with  GAO's 
recommendation. 


B.  Authority  of  the  GSBCA  for  the 
Resolution  of  ADP  Bid  Protests 

Section  2713  of  OCA  provides  that  a 
protest  against  a  Federal  agency's 
awarding  of  an  automated  data 
processing  (ADP)  procurement  may  now 
be  filed  with  the  General  Services  Board 
of  Contract  Appeals  (GSBCA).  The 
GSBCA  has  the  authority  to  make  a  final 
determination  concerning  such  protests, 
and  pending  its  deciaion  and  at  the 
request  of  an  interested  party,  the 
GSBCA  may  suspend  the  agency's 
procurement  authority  to  acquire  further 
goods  or  services  under  the  protested 
contract.  The  GSBCA  will  suspend  the 
procurement  authority  unless  the  agency 
establishes  that  urgent  and  compelling 
circumstances  significantly  affecting  the 
interests  of  the  United  States  will  not 
permit  waiting  for  the  decision  of  the 
Board.  GSBCA's  procedures  require  that 
the  urgent  and  compelling  circumstances 
must  be  established  by  a  Determination 
and  Finding  (D&F)  executed  by  the 
agency  head  or  designee.  FAR  33.105 
states  procedures  for  filing  and 
resolution  of  the*e  protests. 

Under  the  current  HUDAR 
2433.105(d)(2),  the  HCA  has  the 
authority  to  execute  the  Determination 
and  Finding  (D&F)  that  establishes  the 
circumstances  for  GSBCA's  not 
suspending  the  Department's  authority 
to  award  an  ADP  procurement.  This 
revision  to  HUDAR  a433.105(d](2) 
requires  that  the  Assistant  Secretary  for 
Administration  execute  the  D&F.  The 
purpose  of  this  revision  is  to  ensure  that 
the  individual  responsible  for  both  ADP 
and  procurement  policy  executes  the 
D&F. 

C.  Imprest  Fund  Limitations 

The  addition  of  HUDAR  2413.404(a) 
delegates  to  the  Senior  Procurement 
Executive  the  authority  to  estaWish 
additional  procedure*  for  the  use  of 
imprest  funds  in  accordance  with 
Treasury  requirements. 

IV.  Miscellaneous      I 

A.  Executive  Order  12291 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291.  The  rule 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2> 
cause  a  major  increase  in  costs  or  prices 
for  conaimiers,  individual  industries. 
Federal,  State,  or  local  agencies  or 
geographic  regions;  or  (3)  have 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 


involves  modifications  of  various 
departmental  procedurei  for  HUD 
procurement  activities.  These 
nwdifications  will  not  affect  specific 
HUD  contractors  or  prosfiective 
contractors,  but  rather  rtvise  the 
procedures  for  HUD  procurement 
decisions.  In  addition,  tbe  revisions  to 
HUDAR  Part  2433  merely  implement 
certain  precedents  set  by  the 
Comptroller  General. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  provisions  of 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  the 
Undersigned  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  to  the  extent  changes  are  made 
to  current  regulations,  they  are  designed 
to  foster  and  promote  participation  of 
small  entities  in  the  Department's 
procurement  program. 

C.  Paperwork  Reduction  Act 

HUDAR  2401.105  of  this  interim  rule 
states  that  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3520). 
information  collection  requests  covered 
by  the  Act  have  been  approved  by  OMB. 
This  final  rule  refers  to  departmental 
procedures  for  HUD  proourement 
activities  and  does  not  involve 
additional  information  collection 
burdens  to  those  in  the  May  1984 
HUDAR. 

The  following  OMB  control  number 
applies  for  information  collection 
requests  under  this  final  rule:  OMB 
Approval  Number  2535-0091.  The 
expiration  date  is  March  31. 1987.  This 
OMB  approval  refers  to  the  following 
information  collection  activities:  (1) 
Organizational  conflict  of  interest 
disclosure  or  representation 
(2409.504(a));  (2)  organizational  conflict 
of  interest  clause  (240g.504(b));  (3) 
determination  of  award  fee  earned 
clause  (2418.405(e)(1)};  and  (4) 
certification  of  status  as  a  Minority 
Business  Enterprise  (MBB)  (2421.103). 

D.  National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  10Z(2}(C}  of  the 
National  Enviroonientsl  f oUcy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  avaiable  for  public 
inspection  during  regular  busness  hours 
in  the  Office  of  die  Genenal  Counsel, 
Rules  Docket  Clerk.  Room  10276, 451 
Seventh  Street,  SW.,  Waahingtra,  DC 
20410. 
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E.  Administrative  Procedure  Act 

With  the  exception  of  revisions  to 
HUDAR  Parts  2413  and  2433,  the  text  of 
this  rule  is  identical  to  the  interim  rule 
pubMshed  on  November  8, 1985  as 
amended  by  a  March  7. 1986  final  rule 
making  minor  technical  corrections.  The 
Department  traditionally  has  provided 
for  prior  notice  and  comment  even  when 
not  required  by  the  Administrative 
Procedure  Act  (see  24  CFR  10.1). 
Although  this  is  the  general  policy  of  the 
Department,  we  have  determined,  with 
respect  to  the  largely  procedural 
revisions  to  HUDAR  2413  and  2433 
contained  in  this  rule,  that  it  is 
unnecessary  to  delay  promulgation.  The 
revisions  to  the  interim  rule  implement 
the  CoMont  decision  of  the  Comptroller 
General  and  provide  other  revisions  to 
include  the  Department's  Senior 
Procurement  Executive  in  certain  HUD 
procurement  decisions. 

F.  Department's  Semiannual  Agenda  of 
Regulations 

This  final  rule  is  listed  as  item  948  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  27, 
1986  (51  FR  38424,  38465)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

list  of  Subjects  in  48  CFR  Parts  2413  and 
2433 

Government  procurement 

Accordingly,  the  interim  rule 
pubUshed  on  June  6, 1984  (50  FR  46572) 
as  amended  by  a  March  7, 1986  final 
rule  (51  FR  7947)  making  technical 
revisions  is  adopted  as  final  %vithout 
further  change,  except  as  indicated 
below. 

PART  2413— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  2413  is  revised  to  read  as  follows: 

Authority:  Section  205(c]  of  tiie  Federal 
Property  and  Administrative  Services  Act  of 
1949  {40  U.S.C.  486(c));  sec  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.Q  3535(d]). 


2.  The  Table  of  Contents  for  Part  2413 
is  revised  to  read  as  follows: 

SubfMft  2413.4    ImpTMt  Fund 

Sec 

2413.403  Agency  responsibilities. 

2413.404  Conditions  for  use. 

3.  A  new  2413.404  is  added,  to  read  as 
follows: 

S  2413.404    Condlticntforus*. 

(a)  The  transaction  does  not  exceed 
$500  or  such  other  limits  as  have  been 
approved  by  the  Senior  Procurement 
Executive; 

PART  2433— PROTESTS,  DISPUTES, 
AND  APPEALS 

4.  The  authority  citation  for  48  CFR 
Part  2433  continues  to  read  as  follows: 

Authority:  Ck>mpetition  in  Ckmtracting  Act 
of  19B4  (31  U.S.C.  3551-3556);  sec.  205(c)  of 
tlie  Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C  486(c));  sec. 
7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

5.  The  Table  of  Contents  for  Part  2433 
is  revised  to  read  as  follows: 


SvCC> 

2433.000 


Scope  of  part. 


Subpart  2433.1— ProtMt* 

2433.101-70    Definitions. 

2433.102  General. 
2433.102-70    Responsibility. 

2433.103  ProtesU  to  the  agency. 
2433.103-70    Times  for  filing 
2433.103-71    Agency  decision. 

2433.104  Protesto  to  GAO. 

2433.104-70    Notice  to  GAO  on  protesto  filed 
tmder  the  Acquired  Property  Program. 

2433.105  Protesto  to  GSBCA. 

6.  HUDAR  2433.000  is  revised  to  read 
as  follows: 

2433.000    Scopeofpart 

This  part  identifies  the  responsible 
agents  and  sets  forth  procedural 
requirements  for  handling  protests. 

7.  HUDAR  2433.104,  paragraph  (f)  is 
revised  to  read  as  follows: 

2433.104    Protests  to  GAO. 


(f)  Notice  to  GAO.  If  the  HCA 
proposes  not  to  comply  with  a  GAO 
recommendation  concerning  the 
resolution  of  a  protest  of  a  proou^ment 
award,  prior  to  reporting  to  the 
Comptroller  General  concerning  that 
decision,  the  HCA  shall  obtain  tiie 
concurrence  of  the  Office  of  General 
Counsel  and  the  Senior  Procurement 
Executive. 

8.  HUDAR  2433.104-70  is  added,  to 
read  as  follows: 

2433.104-70    Nolles  to  QAO  on  protMta 
fltod  under  tlw  AccMrsd  Property  Program. 

With  respect  to  protests  filed  under 
the  Office  of  Housing's  Acquired 
Property  Program,  Uie  HCA  shall  notify 
the  Reconditioning  and  Contracting 
Branch,  Office  of  Multifamily  Housing 
Management  in  the  event  that  he  or  she 
proposes  not  to  comply  with  a  GAO 
recommendation  concerning  the 
resolution  of  a  protest.  The  notification 
shall  be  in  writing,  shall  include 
supporting  documentation  and  a 
rationale,  and  shall  be  submitted  to  the 
Reconditioning  and  Contracting  Branch 
within  30  days  from  tiie  date  of  tiie 
Department's  receipt  of  GAO's  decision. 
The  Reconditioning  and  Contracting 
Branch  shall  obtain  the  concurrence  of 
the  Office  of  General  Counsel  and  the 
Senior  Procurement  Executive.  The 
Chief,  Reconditioning  and  Contracting 
Branch  shall  then  notify  the  Comptroller 
General  of  the  Department's  decision 
not  to  comply  witii  GAO's 
recommendation. 

9.  HUDAR  2433.105  is  revised  to  read 
as  follows: 

2433.105    Protests  to  GSBCA 

(d)(2)  The  Determination  and  Findings 
(D&F)  establishing  the  circumstances  for 
not  suspending  the  Department's 
procurement  authority  shall  be  executed 
by  the  Assistant  Secretary  for 
Administration. 

Dated:  October  22, 1986. 
Judith  L.  Tardy, 

Assistant  Secretary  for  Administration. 
[FR  Doc.  86-25069  Filed  11-5-88:  8:45  am] 
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This  section  of  th«  FEDEflAL  REGISTER 
contains  noficss  to  the  public  of  the 
proposed  issuance  of  nies  and 
ng^Mlom.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  njto 
making  prior  to  the  adoption  of  the  final 
mies. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFAPartSO 

Production  »d  Utilization  Fadllttos; 
Rsquost  for  Commants  Oft 
Devatopmont  of  Policy  for  Nudear 
Powar  Plairt  Ucansa  Reoawal 

AQCNCV:  Nuclear  Regulatory 
CommissKMi. 

ACTION:  Pblicy  statement:  Request  for 
comments. 


SUMMiWV:  In  light  of  the  industry  and 
govermneitf  initiatives  which  are 
ah-eady  underway,  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Conunission)  is  coosidering  the 
development  of  a  regulatory  policy  on 
extending  nuclear  power  plant  licenses 
beyond  40  years.  In  order  to  solicit  early 
comments  from  the  public,  industry  and 
other  government  agencies  on  various 
issues  that  will  require  timely  resolutioru 
responses  to  questions  bearing  on  the 
issues  that  the  Conunission  has 
identified  to  date  are  being  solicited  via 
this  notice  of  a  Request  for  Comments 
on  Development  of  Policy  for  Nuclear 
Power  Plant  License  Renewal. 
date:  The  comment  period  expires 
January  5, 1967. 

ADORESSes:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  Washington,  DC  205S5, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received  by 
the  Commission  may  be  examined  at  the 
NRC  Public  Docmnent  Room,  1717  H 
Street  NW.,  Washington,  DC  20555. 
FOR  RmTHEft  INFORMATION  CONTACT: 
Jerry  E.  Jackson,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  Telephone  (301)  492-8544. 
MIPPLEMENTARV  INFORMATION:  In  the 
early  part  of  the  twenty-first  century,  a 
significant  number  of  the  licenses  for  the 
existing  operating  nuclear  power  plants 
are  due  to  expire.  Without  renewal  of 
these  licenses,  these  plants  will  be  shut 
down  and  their  generating  capacity  will 


be  lost.  If  this  potential  loss  of 
generating  capacity  is  combined  with 
potential  losses  of  electric  generating 
capacity  from  other  existing  non-nuclear 
sources,  the  electric  power  which  would 
have  to  be  supplied  from  new  generating 
capacity  is  substantiet.  In  response  to 
their  recognition  of  this  situation  and  the 
necessity  to  address  life  extension 
issues  early,  the  utilities,  industry  and 
the  Department  of  Energy  (DOE)  are 
sponsoring  programs  to  study  plant  life 
extension  for  both  nuclear  and  non- 
nuclear  generating  plants. 

The  Commission  recognizes  the  long 
term  nature  of  the  issues  and  believes 
that  it  may  be  desirable  to  develop  an 
agency  policy  at  this  time  to  help  assure 
that  issues  which  could  affect  public 
health  and  safety  are  identified  and 
resolved  in  a  timely  manner.  And, 
further,  it  would  be  a  help  in  planning 
for  the  nation's  long  term  stable  supply 
of  commercial  nuclear  energy.  In 
addition,  although  not  all  issues  can  be 
resolved  at  this  time,  it  may  be  useful  at 
this  time  to  develop  a  unified  approach 
to  the  extension  of  operating  licenses 
beyond  40  years.  The  Commission  also 
believes  that  the  operating  performance 
of  nuclear  power  plants,  especially  in 
the  10  to  20  years  prior  to  the  end  of  a 
plant's  operating  license  term  will  be  a 
significant  factor  in  its  determination  of 
any  license  extension.  Therefore,  it  is 
the  Commission's  intention  that  any 
license  extensitm  and  the  conditions  for 
extending  a  license  will  take  into 
account  the  operating  performance 
history  of  the  power  plant. 

Applicable  Statutory  Requirements 

The  current  regulatory  requirements 
for  extending  a  plant's  operating  license 
are  quite  general.  Chapter  10,  section 
103(c)  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  states: 

Each  license  shall  be  issued  for  a  specified 
period,  as  detennined  by  the  Commission, 
depending  on  the  type  of  activity  to  be 
hctnsed,  but  not  exceeding  forty  years,  and 
may  be  renewed  upon  the  expiration  of  such 
period. 

10  CFR  50.51  reflects  this  requirement 
and  states:  ' 
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Each  license  will  be  issued  for  a  fixed 
period  of  time  to  be  specified  in  the  license 
but  in  no  case  to  exceed  40  years  from  the 
date  of  issuance  ....  Licenses  may  be 
renewed  by  the  Commission  upon  the 
expiration  of  the  period. 


Another  important  piavision  is  stated 
in  Title  5  of  the  U.S.  Code.  Chapter  5, 
Subchapter  H,  section  55B(c]: 
.  .  .  When  the  licensee  has  made  timely  aod 
sufficient  applicatioD  for  a  renewal  or  a  new 
license  in  accordance  witli  agency  rules,  a 
license  with  reference  to  an  activity  erf  a 
continuing  natiu«  does  not  expire  until  the 
application  has  been  fully  dktennined  by  the 
agency. 

10  CFR  2.109  implemeats  this 
provision  by  providing  that 

If,  at  least  thirty  (30)  days:  prior  to  the 
expiration  of  an  existing  liemae  authorizing 
any  activity  of  a  continuing  natnre,  a  licensee 
files  an  application  for  a  renewal  or  for  a  new 
license  for  the  activity  so  authorized,  the 
existing  license  will  not  be  deemed  to  have 
expired  until  the  application  has  been  finally 
determined. 

Current  NRC  Initiatives 

In  its  1966  PoHcy  and  Banning 
Guidance,  the  Commission  has  stated: 

Requests  for  an  operating  license  renewal 
are  to  be  anticipated  and  will  require 
advanced  planning  and  analysis.  Tlie 
Commissioa  intends  to  canftuie  development 
of  the  policies  and  criteria  to  define 
requirements  for  operating  license  extensions 
to  help  assure  tkat  industry's  efforts  in  this 
area  are  focused  on  the  primary  regulatory 
concerns. 

The  following  guidance  is  provided  to 
the  staff  to  implement  this  poticy: 

In  view  of  industry  initiatives  to  address 
operating  license  renewals,  tie  staff  should 
propose  policy  guidance  and  develop 
licensing  criteria  to  define  requirements  for 
operating  license  extensions.  The  staff  should 
work  with  industry  to  easure  that  key 
regulatory  issues  are  identified. 

The  NRC  staff  has  approved  limited 
research  on  nuclear  power  plant  "aging" 
issues  for  several  years,  fii  recognition 
of  the  importance  of  aging  issues  to 
plant  life  extensions  and  to  be 
responsive  to  the  industry  interests  in 
extension  of  nuclear  plant  life  extension, 
these  efforts  have  been  directed  to 
consider  the  life  extension  issue.  The 
NRC  staff  is  in  the  process  of  developing 
its  "Plan  to  Accomplish  Technical 
Integration  for  Plant  Aging/Life 
Extension."  One  of  the  primary  purposes 
of  this  plan  is  to  integrate  current  NRC 
activities  in  aging  so  that  any  overlaps 
or  deficiencies  in  agency  programs  may 
be  identified  and  state-of-the-art 
information  on  aging  is  coordinated  and 
disseminated  wiQiin  the  NRC  and 
among  its  contractors.  A  key  element  of 
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this  plan  is  the  establishment  of  a 
Technical  Integration  Review  Group  for 
Aging  and  Life  Extension  (TIRGALEX) 
which  will  involve  all  interested  NRG 
offices  in  the  formulation  and 
implementation  of  the  plan. 

Questions  for  Public  Comment 

To  aid  the  NRG  in  developing  this 
policy,  and  in  its  planning  for  timely 
responses  to  any  requests  for  nuclear 
power  plant  operating  license 
extensions  beyond  a  forty-year  period 
and  to  help  assure  that  the  staff  and 
industry  resources  are  allocated 
appropriately,  and  the  relevant 
programs  are  coordinated  effectively, 
the  Gommission  is  soliciting  the  public, 
government  and  industry  views  on  the 
following  issue  questions  that  vvill 
require  timely  resolution. 

1.  Timeliness  of  Policy 

(a)  To  what  extent  should  the  NRG 
proceed  at  this  time  in  defining  the 
regulatory  policy  which  would  be 
applicable  to  requests  by  utilities  to 
extend  the  operational  Me  of 
commercial  light-water  power  reactors 
beyond  the  current  forty-year  operating 
license  period? 

(b)  Is  an  effort  by  the  Gommission  to 
formulate  such  policy  well  in  advance  of 
the  expiration  of  operating  licenses 
appropriate? 

(c)  When  must  such  a  policy  be  in 
place?  What  is  the  basis  for  this  time? 

(d)  To  what  extent  are  the  individual 
reactor  licensees  or  industry  groups 
acting  on  behalf  of  licensees  actively 
planning  at  this  time  to  request  NRG 
permission  for  extended  operation 
beyond  the  expiration  of  power  reactor 
licenses? 

2.  Timing  and  Length  of  License 
Extension  Requests 

[a]  What  criteria  should  be  appUed  to 
judge  that  a  request  for  license 
extension  is  both  timely  and  sufficient? 

(b)  Gurrent  regulations  do  not  define  a 
time  limit  beyond  the  initial  40  year  term 
for  which  plants  could  operate  while 
being  considered  for  license  extension. 
Should  there  be  a  limitation?  If  so.  what 
should  the  limiting  period  beyond  the  40 
year  term  be  during  which  a  plant  could 
continue  operation  while  undergoing 
license  extension  review? 

3.  Acceptable  Level  of  Plant  Safety 

(a)  In  additon  to  NRG's  current 
requirements,  how  should  the  NRG 
incorporate  performance  based 
information  coupled  with  insights 
derived  from  probabiUstic  risk 
assessment  into  the  decision  making 
process? 


(b]  Should  plants  applying  for  life 
extension  be  required  to  demonstrate 
conformance  to  regulations  in  effect  on 
the  date  of  the  extension  application? 
On  what  basis  should  a  licensee  not 
have  to  demonstrate  continued 
conformance  with  applicable  rules  and 
regulations? 

(c]  Should  the  intent  to  operate  in 
excess  of  a  forty-year  operating  period 
be  factored  into  current  and  future 
benefit-cost  analyses  and  safety 
findings  for  backfitting  considerations? 
If  not  why  not? 

*  Scope  of  Plant  Life  Extension 
Applications 

(a)  Should  a  life  extension  application 
be  for  a  specific  period  of  time?  If  so,  for 
what  length  should  it  be?  Should  the 
Gommission  specify  varying 
requirements  based  on  the  period 
requested  for  life  extension? 

(b)  Which,  if  any,  of  NRG's  licensing 
criteria  are  not  appropriate  for  the 
purpose  of  reviewing  plant  life 
extension  requests? 

(c)  How  and  to  what  extent  should  the 
prior  operating  history  of  the  plant  be 
factored  into  considerations  for  license 
extensions? 

5.  Technical  Considerations  for  Plant 
Life  Extension 

(a)  Which  components  and  structures 
will  require  residual  lifetime  evaluations 
in  consideration  for  license  extensions? 
What  are  the  criteria  for  the  selection  of 
these  components  and  structures? 

(b)  What  are  the  major  technical 
parameters  and  criteria  which  should  be 
considered  in  NRG  reviews  to  permit 
power  reactor  operation  beyond  the 
expiration  of  licenses? 

(c)  What  additional  monitoring  and 
maintenance  programs  will  be  needed  to 
assure  safety  during  extended  life? 

(d)  Which  of  these  technical  factors, 
including  degradation  processes  and 
methods  for  detecting  such  degradation, 
are  major  "leadtime"  items  requiring 
data  accumulation  over  the  years  prior 
to  expiration  of  power  reactor  Ucenses? 

(e)  How  should  codes  and  standards 
be  revised  to  support  license  extension? 

(f)  What  investigations  and  research 
have  been  or  are  going  on  that  address 
nuclear  plant  life  extension?  What 
mechanisms  should  be  established  to 
assure  timely  information  exchange  with 
the  NRG  to  encourage  commimication, 
early  consideration  and  avoid 
duplication? 

ft  Schedule  for  Resolution  of  Issues 

(a)  What  overall  schedule  is 
appropriate  to  achieve  major  milestones 
and  for  resolution  of  the  issues  relative 
to  nuclear  plant  license  extension? 


7.  Procedural  Considerations 

(a)  Should  there  be  any  procedural 
changes  regarding  future  operating 
license  extensions  and  current  treatment 
of  initial  operating  license  a|q)lications? 
If  so,  what  changes  should  be  made? 

(b)  I^ease  be  as  specific  as  possible, 
e.g.,  identify  the  specific  procedural 
requirement  and  describe  how  it  should 
be  changed;  identify  whether  such 
change  can  be  accomplished  under  the 
current  provisions  of  applicable  statutes 
or  whether  it  would  involve  a  statutory 
change. 

Dated  at  Washington.  DC,  this  3rd  day  of 
November  1986. 

For  the  Nuclear  Regulatory  Conunission. 

SamiwI  J.  Chilk, 

Secretary  of  the  Commiaaion. 

[FR  Doc.  ae-^112  FUed  11-6-86;  8:45  am] 
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lOCFRPartSO 
[Doctot  Na  PRII-60-45] 

Petition  for  Ririemaidng,  Kenneth  a 
Sexton;  Extension  of  Comment  Period 

AQENCV:  Nuclear  Regulatory 
Gommission. 

ACnON:  Petition  for  rulemaking; 
extension  of  comment  period. 


r.  On  October  e,  1986  (51  FR 
35518),  the  NRG  published  a  notice  of  a 
petiton  for  rulemaking  filed  by  Kenneth 
G.  SextoiL  The  petition  requested  that 
the  Gommission  amend  its  regulations  to 
require  that  current  methodolgies  and 
analytical  techniques  be  used  to 
reevaluate  the  established  Emergency 
Planning  Zone  (EPZ)  for  nuclear  power 
plants.  The  notice  of  receipt  requested 
public  comment  on  the  petition  and 
established  a  comment  closing  date  of 
December  5, 1986. 

In  response  to  requests  bom  the 
Nuclear  Information  and  Resource 
Service  and  the  Gonunittee  to  Bridge  the 
Gap,  the  NRG  is  extending  the  comment 
period  on  PRM-5&-45  for  90  days  from 
the  original  comment  closing  date. 
DATES:  The  comment  period  for  PRM- 
50-45  has  been  extended  itom  December 
5, 1986  to  March  9, 1987. 

ADDRESSCS:  A  copy  of  the  petition  for 
rulemaking  is  available  for  public 
inspection  in  the  Gommission's  Public 
Room,  1717  H  Street.  NW.,  Washington. 
DG.  A  copy  of  the  petition  may  be 
obtained  by  writing  to  the  Division  of 
Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Gommission,  Washington,  DG  20555. 

All  persons  desire  to  submit  wrritten 
comments  concerning  the  petition  for 
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rulemaking  should  send  their  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regutatoiy  Comnnsion, 
WashingtcBi.  DC  20555,  Attention: 
Docketing  amd  Service  Branch. 

FOR  RmfTNoi  mromMTwit  contact: 

Michael  T.  Lesar,  Acting  Branch  Chief, 
Rules  and  Procedures  E^nch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E>C  20555, 
Telephone:  301-492-7758  or  Toll  Free: 
800-308-5642. 

Dated  at  Washington,  DC,  this  3d  day  of 
November  1986. 

For  the  Nuclear  Regulatory  Conunission. 
Swnuel  J.  Chilk. 
Secretary  of  the  Commission. 
(FR  Doc.  86-25111  Filed  11-5-88;  8:45am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
(FN*  No.  852  3262] 

IntafnaHofwi  Masters  Publishsrs  Inc^ 
Proposed  Consont  Agrssmsnt  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACnoN:  Proposed  Consent  Agreement. 


r:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
metinds  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Los  Angeles  mail- 
order selkr  of  recipe  cards  to  honor 
cancellaticm  and  return  requests  in  a 
timely  manner  and  would  prohibit 
respondent  from  misrepresenting  its 
return  and  cancellation  policies. 
DATK  Comments  will  be  received  until 
January  5, 1987. 

AOORESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  138, 8th  St.  and  Pa. 
Ave.  NW.,  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Grady,  Director,  San  Francisco 
Regional  Office,  Federal  Trade 
Commission.  450  Golden  Gate  Ave.,  San 
Francisco.  CA  94102.  (415)  556-1270. 
SUPFlCMENTARV  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  9  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 


the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  18  CFR  Part  13 

Mail-order,  Recipe  cards.  Trade 
practices. 

Before  Federal  Trade  Commission 

[File  No.  852-3262) 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of  International  Masters 
Publishers  Inc.  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of 
International  Masters  Publishers  Inc.,  a 
corporation,  (hereinafter  sometimes 
referred  to  as  propoaed  respondent],  and 
it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
International  Masters  Publishers  Inc., 
and  its  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  International 
Masters  Publishers  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California,  with  its  offices  and 
principal  place  of  business  located  at 
4929  Wilshire  Blvd.,  Los  Angeles, 
California  90010. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 


Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  there  attached 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to-order  to  proposed 
respondent's  address  as  Btated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  diat  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order  | 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 
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A.  "Continuity  sales  plan"  means  a 
sales  plan  requiring  the  consumer  to 
receive  periodic  installments  of 
merchandise  or  services  on  approval. 

B.  "Billing  cycle"  means  that  period  of 
time  between  the  sending  of  one 
scheduled  invoice  or  billing  document 
(whether  accompanying  a  shipment  of 
goods  or  not]  and  the  sending  of  the 
following  scheduled  invoice  or  billing 
document. 

C.  "Return"  means  any  item  returned 
under  the  provisions  of  a  continuity 
sales  plan,  as  defined  above. 

D.  "Received  by  respondent"  or 
"receipt  by  respondent"  includes 
material  received  at  any  mail  drop 
respondent  has  established. 

I 

It  is  Ordered  that  respondent 
International  Masters  Publishers  Inc. 
("IMP"),  its  successors  and  assigns,  and 
their  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary  division,  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  recipe  cards  or  any  other 
product  or  service  by  means  of  a 
continuity  sales  plan  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act  as 
amended,  do  forthwith  cease  and  desist 
from: 

A.  Misrepresenting  in  any  manner, 
directly  or  by  implication,  any  term  or 
condition  for  cancellation  of  enrollment 
or  return  of  merchandise,  or 
misrepresenting,  in  any  manner,  directly 
or  by  implication,  any  right  granted  to, 
or  any  duty  or  obligation  imposed  on. 
any  consumer. 

B.  Failing,  by  the  end  of  the  first 
billing  cycle  following  the  billing  cycle 
in  which  a  consumer's  request  for 
cancellation  of  enrollment  is  received  by 
respondent,  to  cancel  that  consumer's 
enrollment,  and,  if  thereafter  the 
consumer  is  contacted  in  connection 
with  any  obligation  arising  out  of  the 
enrollment,  to  notify  that  consumer  in 
writing  that  the  enrollment  has  been 
cancelled. 

C.  Sending  a  consumer  more  than  one 
additional  installment  of  merchandise 
following  receipt  by  respondent  of  an 
enrollment  cancellation  request. 

D.  Failing,  by  the  end  of  the  first 
billing  cycle  following  the  billing  cycle 
in  which  a  consumer's  ret\im  of 
merchandise  or  goods  is  received  by 
respondent,  to  credit  that  consumer's 
account  for  the  return,  and,  if  thereafter 
the  consumer  is  contacted  in  connection 
with  any  obligation  arising  out  of  the 
enrollment,  to  notify  the  consumer  in 
writing  that  the  accoimt  has  been 


credited  for  the  return;  provided, 
however,  that  such  written  notification 
may  be  made  in  a  scheduled  billing 
document  or  in  a  separately  mailed 
document. 

E.  Failing  to  include  in  the  first 
communication  from  respondent  to  each 
consumer  following  enrollment  in  any  of 
respondent's  continuity  sales  programs 
the  statement  attached  hereto  as 
Attachment  A.  or  a  statement  similar 
thereto,  explaining  return  and 
cancellation  policies;  provided, 
however,  that  should  respondent 
represent  to  consumers  that 
cancellations  of  enrollment,  credits  for 
returns  of  merchandise,  or  the  sending 
of  written  confirmations  thereof  will  be 
accomplished  in  a  shorter  time  than 
required  under  Paragraphs  I B  or  I D  of 
this  Order,  respondent,  its  successors 
and  assigns,  shall  amend  attachment  A 
to  conform  with  such  representation. 

II 

It  is  Further  Ordered  that  respondent 
International  Masters  Publishers  Inc.,  its 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  recipe  card  or  other 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  impUcation,  that  any  consimier's 
credit  rating  will  or  may  be  adversely 
affected,  or  representing,  in  any  manner, 
directly  or  by  implication,  that  there  will 
or  may  be  any  adverse  consequence  to 
faOing  to  pay  any  amount  claimed  to  be 
delinquent  unless  there  is  a  reasonable 
likelihood  such  rating  will  be  so  affected 
or  such  consequence  will  occur. 

m 

It  is  Further  Ordered  that  for  five  (5) 
years  after  the  date  of  service  of  this 
Order  respondent  its  successors  and 
assigns  shall  maintain,  and  upon  written 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  the  following  records: 

A.  For  a  period  of  two  (2)  years  from 
the  date  of  receipt  all  docimients 
containing,  reflecting,  or  referring  to 
each  consumer  complaint  relating  to 
cancellation  of  enrollment  in  a 
continuity  sales  plans,  return  of 
merchandise,  alleged  billing  error,  or 
collection  effort,  as  well  as  such 
documents  or  records  as  will  disclose 
any  response  thereto. 

B.  For  a  period  of  one  year  from  the 


date  of  receipt  copies  of  each  written 
request  for  cancellation  of  enrollment 
received  during  the  week  starting  with 
the  third  Monday  of  each  month. 

C.  For  a  period  of  one  year  fit)m  the 
date  of  preparation,  records  sufficient  to 
show  the  date  on  which  each  return  of 
merchandise  and  request  for 
cancellation  was  made  effective. 

D.  For  a  period  of  two  years  from  the 
date  of  their  last  use,  specimen  copies  of 
all  form  communications,  promotional 
materials,  and  advertisements  as  well  as 
documents  sufficient  to  show  the  period 
of  time  when  such  documents  or 
materials  were  in  use. 

IV 

It  is  Further  Ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as 
dissolution,  assigrmient  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  obligations  arising  out  of  the 
Order. 


It  is  Further  Ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  Order,  submit  to  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Attachment  A — Important  Information: 
Please  Retain  for  Your  Records 

Returning  Merchandise 

To  return  merchandise  to  us  at  no  cost 
to  you,  simply  place  the  goods  in  the 
original  package,  reseal  it,  and  deposit  it 
in  a  mailbox.  Please  allow  up  to  two 
billing  cycles  [number  of  days  in  two 
billing  cycles]  for  us  to  process  the 
return,  if  you  receive  an  invoice  or  other 
request  for  payment  for  the  merchandise 
returned,  you  do  not  need  to  pay  it 

Cancellation  Information 

You  may  cancel  your  enrollment  in 
our  program  by  calling  [number],  or  by 
writing  to  us  at  [address].  Please  allow 
up  to  two  billing  cycles  [number  of  days 
in  two  billing  cycles]  for  us  to  process 
the  cancellation. 

In  some  circumstances,  because  of 
unforseen  delays,  you  may  receive  one 
additional  shipment  from  us.  If  so, 
merely  return  the  merchandise  and  any 
enclosed  invoice  to  us.  You  will  not  be 
charged  for  that  shipment. 


I 

Fedetal  RagUter  /  Vol.  51.  No.  215  /  Thursday.  November  6.  1986  /  Propoaed  Rules 


Before  Fedenl  Trade  rnmmiifjon 
(File  No.  862-32B2J 

Analysis  (^Proposed  Consent  Order  to 
Aid  Public  Comment 

In  the  Matter  of  International  Masters 
Publishers  Inc.,  a  corporation. 

The  Federal  Trade  Commission  has 
provisionally  accepted  an  agreement 
containing  a  consent  order  to  cease  and 
desist  from  International  Masters 
Publishers  hic  ("IMP").  The  proposed 
consent  order  has  been  placed  on  the 
public  record  for  sixty  (80)  days  for 
receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (80)  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appn^riate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement 

This  matter  concerns  representations 
and  other  actions  by  IMP  in  connection 
with  its  sale  of  recipe  cards  through  a 
"continuity  program"— /.e.,  a  sales  plan 
requiring  consumers  enrolling  in  the 
program  to  receive  periodic  installments 
of  merchandise  on  approval.  The 
Commission's  complaint  in  this  matter 
charges  that  IMP  represented  to 
consumers  that  it  would  honor  their 
enrollment  cancellation  requests  and 
returns  of  merchandise  within  a 
reasonable  period  of  time.  In  feet,  the 
complaint  alleges,  in  a  substantial 
number  of  cases,  IMP  did  not  honor 
enrollment  cancellation  requests  or 
returns  of  merchandise  in  a  reasonable 
period  of  time.  Instead,  according  to  the 
complaint,  a  substantial  number  of 
consumers  were  billed  and  dunned  by 
IMP  and  collection  agencies  for  returned 
merchandise  or  merchandise  received 
after  they  had  attempted  to  cancel  their 
enrollments. 

The  complaint  also  alleges  that»  in  its 
attempts  to  collect  alleged  debts*  IMP 
falsely  represented  to  consumers  that 
referral  of  their  names  to  a  designated 
credit  reporting  agency  might  adversely 
affect  their  ability  to  obtain  credit  for 
typical  consumer  transactions. 

The  consent  order  is  designed  to 
remedy  the  practices  alleged,  as  well  as 
to  prevent  IMP  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  consent  order  addresses 
the  issues  of  enrollment  cancellations 
and  returns  of  merchandise  in 
connection  with  IMP's  continuity  sales 
programs.  First  it  generally  prohibits 
IMP  from  misrepresenting  the  enrollee's 
rights,  duties,  and  obligations.  Second,  it 
specifically  requires  IMP  to  honor  all 


requests  for  enrollment  cancellations 
and  merchandise  returns  by  the  end  of 
the  billing  cycle  following  the  billing 
cycle  in  which  the  request  or  return  is 
received  by  IMP.  It  also  requires  IMP  to 
provide  information  to  consumers  on 
how  to  cfuicel  enrollments  and  how  to 
return  merchandise. 

Part  II  of  the  consent  order  addresses 
IMP'S  alleged  debt  collection 
misrepresentations  by  prohibiting  IMP 
from  representing  that  a  consumer's 
credit  may  be  adversely  affected  if 
payment  is  not  made  unless  there  is  a 
reasonable  likelihood  that  such  a 
consequence  will  actually  result. 

The  order  also  contains  provisions 
requiring  IMP  to  retain  records 
documenting  enrollment  cancellations, 
merchandise  returns,  and  consumer 
complaints. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  86-25053  Filed  11-5-86;  8:45  am] 

BILUNG  CODE  S750-01-M 


TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1307      I 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Tennessee 
Valley  Authority  Proframs 

agency:  Tennessee  Valley  Authority. 
ACnow:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  regulation 
would  amend  the  regulation  issued  by 
Tennessee  Valley  Authority  for 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
in  federally  assisted  programs  or 
activities  to  include  a  cross-reference  to 
the  Uniform  Accessiblhty  Standards. 
DATE:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  January  5, 1987. 
ADDRESSES:  Comments  should  be  sent 
to:  William  L  Osteen.  Jr..  Associate 
General  Counsel,  Office  of  the  General 
Counsel,  Termessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Knoxville, 
Tennessee  37902. 

Comments  received  will  be  available 
for  public  inspection  in  the  TVA 
Technical  Library,  400  West  Summit  Hill 
Drive,  Knoxville,  Tennessee  37902. 
Copies  of  this  notice  are  available  on 
tape  for  persons  with  impaired  vision. 
They  may  be  obtained  at  the  above 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Osteen,  Jr.,  Associate 
General  Counsel,  Office  of  the  General 
Counsel,  Termessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Knoxville. 
Tennessee  37902,  Phone:  856-4142, 
Commercial  (615)  632-4142. 

SUPPlEMENTARY  information:  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  provides  that: 

No  otherwise  qualified  handicapped 
individual  in  the  United  Stales  .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
benefits  ot  or  be  subjected  to  diacnmination 
under  any  program  or  activity  receiving 
Federal  financial  assistance. .  .  . 

The  existing  Tennessee  Valley 
Authority  (TVA)  section  604  regulation 
for  federally  assisted  programs  requires 
that  new  construction  be  designed  and 
built  to  be  accessible  and  that 
alterations  of  facilities  be  made  in  an 
accessible  maimer.  It  requires  new 
construction  or  alteration  to  be 
accomplished  in  accordance  with 
standards  specified  by  TVA  in  the 
contract  for  the  program.  The  standards 
used  by  TVA  were  ANSI  Standard 
A117.1,  "Specifications  for  Making 
Buildings  and  Facilities  Accessible  to, 
and  Usable  by,  Hiysically  Handicapped 
People."  The  proposed  revision  states 
that  new  construction  or  alteration 
accomplished  in  accordance  with  the 
Uniform  Federal  Accessibility 
Standards  (UFAS)  meets  the 
requirements  of  section  504. 

On  August  7, 1984,  UFAS  was  issued 
by  the  four  agencies  establishing 
standards  under  the  Architectural 
Barriers  Act  (49  FR  31528)  (see 
discussion  infra].  The  Department  of 
Justice,  as  the  agency  responsible  under 
Executive  Order  12250  for  coordinating 
the  enforcement  of  section  504,  has 
recommended  that  agencies  amend  their 
section  504  regulations  for  federally 
assisted  programs  or  activities  to 
establish  that,  with  respect  to  new 
construction  and  alterations,  compliance 
with  UFAS  shall  be  deemed  to  be  in 
compliance  with  section  504.  Because 
facilities  subject  to  new  construction  or 
alteration  requirements  under  section 
504  are  also  subject  to  the  Architectural 
Barriers  Act,  Govemment-wide 
reference  to  UFAS  would  diminish 
potential  conflict  between  standards 
enforced  by  the  responsitje  funding 
agencies  under  the  two  statutes.  In 
addition,  compliance  with  UFAS  by 
Federal  agencies  and  States  will  reduce 
potential  conflicts  when  a  building  is 
subject  to  the  section  504  regulations  of 
more  than  one  Federal  agency  and  also 
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when  it  is  subject  to  State  or  local 
accessibility  requirements  as  well. 

Background  of  Assessibility  Standards 

The  Architectural  Barriers  Act  of  1968, 
42  U.S.C.  4151-4157  (1962).  requires 
certain  Federal  and  federally  funded 
buildings  to  be  designed,  constructed, 
and  altered  in  accordance  with 
accessibihty  standards.  It  also 
designates  four  agencies  (the  General 
Services  Administration,  the 
Departments  of  Defense  and  of  Housing 
and  Urban  Development,  and  the  U.S. 
Postal  Service)  to  prescribe  the 
accessibility  standards.  Section  502  of 
the  RehabiUtation  Act  of  1973 
established  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB).  In  1978  the 
Rehabilitation  Act  was  amended  to 
require  the  ATBCB.  inter  alia,  to  issue 
minimum  guidelines  and  requirements 
for  the  standards  to  be  issued  by  the 
four  standard-setting  agencies.  The 
minimum  guidelines  were  published  on 
August  4. 1982  (45  FR  33862).  and  are 
codified  at  36  CFR  Part  1190. » 

On  August  7. 1984,  the  four  standard- 
setting  agencies  issued  the  Uniform 
Federal  Accessibility  Standards  as  an 
effort  to  minimize  the  differences  among 
the  four  agencies'  Barriers  Act 
standards,  and  among  those  standards 
and  accessibility  standards  used  by  the 
private  sector.  The  General  Services 
Adnunistration  (GSA)  and  Department 
of  Housing  and  Urban  Development 
(HUD)  have  incorporated  UFAS  into 
their  Barriers  Act  regulations  [see  49  FR 
31625  (1984)  (to  be  codified  at  41  CFR 
Parts  101-19)  (GSA)  and  49  FR  31620 
(1984)  (to  be  codified  at  24  CFR  Part  40) 
(HUD)).  In  order  to  ensure  uniformity. 
UFAS  was  designed  to  be  consistent 
with  the  scoping  and  technical 
provisions  of  the  ATBCB's  minimum 
guidelines  and  requirements,  as  well  as 
with  the  technical  provisions  of  ANSI 
A117.1-1980,  pubUshed  by  the  American 
National  Standards  Institute  (ANSI). 
(The  1980  ANSI  standard  contains  few 
scoping  provisions.)  ANSI  is  a  private, 
national  organization  that  publishes 
recommended  standards  on  a  wide 
variety  of  subjecU.  ANSI's  original 
accessibility  standard.  ANSI  A117.1, 
"Specifications  for  Making  Buildings 
and  Facilities  Accessible  to,  and  Usable 
by.  Physically  Handicapped  People," 
was  published  in  1961  and  reaffirmed  in 


'  The  ATBCB  Office  of  Technical  Service*  if 
available  to  provide  technical  assistance  to 
recipients  apon  request  relaHng  to  the  elimination  of 
architectural  barriers.  Its  addreM  is:  U.S.  ATBCa 
Office  of  Technical  Services,  330  C  Street.  SW, 
Washington.  DC  20201.  The  telephone  number  is 
(202)  472-2700  fvoice/TDD).  This  is  not  a  toll  free 
number. 


1971.  The  current  edition,  issued  in  1980, 
is  ANSI  A117.1-1980.  The  1961  and  1980 
ANSI  standards  are  frequently  used  in 
private  practice  and  by  State  and  local 
governments. 

This  proposed  amendment  would 
amend  the  current  regulation 
implementing  section  504  in  federally 
assisted  programs  or  activities  receiving 
Federal  financial  assistance  from  TVA 
to  refer  to  UFAS. 

The  agency  has  determined  that  it  will 
not  require  the  use  of  UFAS,  or  any 
other  standard,  as  the  sole  means  by 
which  recipients  can  achieve 
compliance  with  the  requirement  that 
new  construction  and  alterations  be 
accessible.  To  do  so  would 
unnecessarily  restrict  recipients'  ability 
to  design  for  particular  circumstances. 
In  addition,  it  would  create  conflicts 
with  State  or  local  accessibility 
requirements  that  may  also  apply  to 
recipients'  buildings  and  that  are 
intended  to  achieve  ready  access  and 
use.  It  is  expected  that  in  some 
instances  recipients  will  be  able  to 
satisfy  the  section  504  new  construction 
and  alteration  requirements  by 
following  applicable  SUte  or  local 
codes,  and  vice  versa. 

Effect  of  Amendment 

The  amendment  would  not  affect  the 
current  section  504  requirement  that 
new  facilities  be  designed  and 
constructed  to  be  readily  accessible  and 
that  alterations  be  accessible  to  the 
maximum  extent  feasible.  It  would 
merely  provide  that  compliance  with 
UFAS  with  respect  to  buildings  shall  be 
deemed  compliance  with  these 
requirements  with  respect  to  those 
buildings.  Thus,  for  example,  an 
alteration  is  accessible  "to  the  maximum 
extent  feasible"  if  it  is  done  in 
accordance  with  UFAS.  It  should  be 
noted  that  UFAS  contains  special 
requirements  for  alterations  where 
meeting  the  general  standards  would  be 
impracticable  or  infeasible  [see.  e^., 
UFAS  4.1.6(lKb),  4.1.6(3),  4.1.6(4),  and 
4.1.7). 

The  amendment  also  includes 
language  providing  that  departures  form 
particidar  UFAS  technical  and  scoping 
requirements  are  permitted  so  long  as 
the  alternative  methods  used  will 
provide  substantially  equivalent  or 
greater  access  to  and  utlization  of  the 
building.  Allowing  these  departures 
ft-om  UFAS  will  provide  recipients  with 
necessary  flexibility  to  design  for 
special  circumstances  and  will  facilitate 
the  application  of  new  technologies  that 
are  not  specified  in  UFAS.  As  explained 
under  "Background  of  Accessibility 
Standards,"  we  anticipate  that 


compliance  with  some  provisions  of 
applicable  State  and  local  accessibility 
requirements  will  provide  "substantially 
equivalent"  access.  In  some 
circumstances,  recipients  may  choose  to 
use  methods  specified  in  model  building 
codes  or  other  State  or  local  codes  that 
are  not  necessarily  applicable  to  their 
buildings  but  that  achieve  substantially 
equivalent  access. 

The  amendment  requires  that  the 
alternative  methods  provide 
"substantially"  equivalent  or  greater 
access,  in  order  to  clarify  that  the 
alternative  access  need  not  be  precisely 
equivalent  to  that  afforded  by  UFAS. 
Application  of  the  "substantially 
equivalent  access"  language  wiU  depend 
on  the  nature,  location,  and  intended  use 
of  a  particular  building.  Generally, 
alternative  methods  will  staisfy  the 
requirement  if  in  material  respects  the 
access  is  substantially  equivalent  to  that 
which  would  be  provided  by  UFAS  in 
such  respects  as  safety,  convenience, 
and  independence  of  movement.  For 
example,  it  would  be  permissible  to 
depart  fi^m  the  technical  requirement  of 
UFAS  4.10.9  that  the  inside  dimensions 
of  an  elevator  car  be  at  least  68  inches 
or  80  inches  (depending  on  the  location 
of  the  door)  on  the  door  opening  side,  by 
54  inches,  if  the  clear  floor  area  and  the 
configuration  of  the  car  permits 
wheelchair  users  to  enter  the  car,  make 
a  360*  turn,  maneuver  within  reach  of 
controls,  and  exit  from  the  car.  This 
departure  is  permissible  because  it 
results  in  access  that  is  safe,  convenient, 
and  independent,  and  therefore 
substantially  equivalent  to  that  provided 
by  UFAS. 

With  respect  to  UFAS  scoping 
requirements,  it  would  be  permissible  in 
some  circumstances  to  depart  from  the 
UFAS  new  construction  requirement  of 
once  accessible  principal  entrance  at 
each  grade  floor  level  of  a  building  [see 
UFAS  4.1.2(8)),  if  safe,  convenient,  and 
independent  access  is  provided  to  each 
level  of  the  new  facility  by  a  wheelchair 
user  from  an  accessible  principal 
entrance.  This  departure  would  not  be 
permissible  if  it  required  a  handicapped 
person  to  travel  an  extremely  long 
distance  to  reach  the  spaces  served  by 
the  inaccessible  entrances  or  otherwise 
provided  access  that  was  substantially 
less  convenient  than  that  which  would 
be  provided  by  UFAS. 

It  would  not  be  permissible  for  a 
recipient  to  depart  from  UFAS's 
requirement  that,  in  new  construction  of 
a  long-term  care  facility,  at  least  50 
percent  of  all  patient  bedrooms  be 
accessible  (see  section  4.1.4(9)(b)),  by 
using  large  accessible  wards  that  make 
it  possible  for  50  percent  of  all  beds  in 
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the  facility  to  be  accessible  to 
handicapped  persons.  The  result  is  that 
the  population  of  handicapped  persons 
in  the  facility  will  be  concentrated  in 
lai^e  wards,  while  able-bodied  persons 
will  be  concentrated  in  smaller,  more 
private  rooms.  Because  convenience  for 
handicapped  persons  is  therefore 
compromised  to  such  a  great  extent,  the 
degree  of  accessibility  provided  to 
handicapped  persons  is  not 
substantially  equivalent  to  that  intended 
to  be  afforded  by  UFAS. 

It  should  be  noted  that  the 
amendment  does  not  require  that 
existing  buildings  leased  by  recipients 
meet  the  standards  for  new  construction 
and  alterations.  Rather,  it  continues  the 
current  Federal  practice  under  Section 
504  of  treating  newly  leased  buildings  as 
subject  to  the  program  accessibility 
standard  for  existing  facilities. 

The  proposed  revision  includes 
language  modifying  the  effect  of  UFAS 
4.1.6(l)(g),  which  provides  an  exception 
to  UFAS  4.1.6,  Accessible  buildings: 
alterations.  Section  4.1.6(l)(g)  of  UFAS 
states  that  "mechanical  rooms  and  other 
spaces  which  normally  are  not 
frequented  by  the  public  or  employees 
of  the  building  or  facility  or  whdch  by 
nature  of  their  use  are  not  required  by 
the  Architectural  Barriers  Act  to  be 
accessible  are  excepted  from  the 
requirements  of  4.1.6."  Particularly  after 
the  development  of  specific  UFAS 
provisions  for  housing  alterations  and 
additions,  UFAS  4.1.^l)(g)  could  be 
read  to  exemj^t  alterations  to  privately 
owned  residential  housing,  which  is  not 
covered  by  the  Architectural  Barriers 
Act  unless  leased  by  the  Federal 
Government  for  subsidized  housing 
programs.  This  exception,  however,  is 
not  appropriate  under  section  504.  which 
protects  beneficiaries  of  housing 
provided  as  part  of  a  federally  assisted 
program.  Consequently,  the  proposed 
amendment  provides  that  for  purposes 
of  this  section,  section  4.1.6(l)(g)  of 
UFAS  shall  be  interpreted  to  exempt 
from  the  requirements  of  UFAS  only 
spaces  that,  because  of  their  intended 
use,  will  not  require  accessibility  to  the 
pubUc  or  handicapped  residents  or 
employees. 

The  proposed  revision  also  provides 
that  whether  or  not  the  recipient  opts  to 
follow  UFAS  in  satisfaction  of  the  ready 
access  requirement,  the  recipient  is  not 
required  to  make  building  alterations 
that  have  little  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member.  This  provision  does  not  reUeve 
recipients  of  their  obligation  under  the 
current  regulation  to  ensure  program 
accessibility. 


This  document  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR.  1980  Comp.,  at  288). 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  has  also 
been  consulted  in  the  development  of 
this  document  in  acccH'dance  with  28 
CFR  41.7. 

This  regulation  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  (46  FR  13193,  3  CFR.  1981  Comp.  at 
127}  because  it  imposes  no  new 
requirements.  Therefore,  a  regulatory 
impact  analysis  has  not  been  prepared. 

It  does  not  have  an  impact  on  small 
entities  and,  therefore,  is  not  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612). 

List  of  Subjects  in  18  CFR  Part  1307 

Blind,  Civil  rights,  Deaf,  Disabled, 
Discrimination  against  handicapped, 
Federal  buildings  and  facilities, 
Handicapped,  Nondiscrimination, 
Physically  handicapped. 

For  the  reasons  stated  in  the 
preamble.  Part  1307  of  Title  18  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1307-{AMENDED] 

1.  The  authority  citation  for  Part  1307 
continues  to  read  as  follows: 

Authority:  TVA  Act.  48  Stat.  58  (1933)  as 
amended,  16  U.S.C.  831— esidd  (1976)  and 
sec.  504  of  the  Rehabilitation  Act  of  1973, 
Pub.  L  93-112,  as  amended,  29  U.S.C.  794 
(1976;  Supp.  II 1978). 

2.  In  1307.6,  paragraph  (d)  is  revised  to 
read  as  follows: 

§  1307.6    Program  availability. 


(d)  New  construction.  (1)  New 
facilities  required  under  a  program 
subject  to  this  part  shall  be  designed 
and  constructed  to  be  readily  accessible 
to  and  usable  by  handicapped  persons. 
For  the  purposes  of  this  part  a  new 
facility  is  one  on  which  actual 
construction  began  after  May  2, 1978. 

(2)  Effective  as  of  (the  effective  date 
of  this  amendment),  design, 
construction,  or  alteration  of  buildings  in 
conformance  with  sections  3-8  of  the 
Uniform  Federal  Accessibility 
Standards  (UFAS)  (41  CFR  101-19.6  app. 
A)  shall  be  deemed  to  comply  with  the 
requirements  of  this  section  with  respect 
to  those  buildings.  Departures  from 
particular  technical  and  scoping 
requirements  of  UFAS  by  the  use  of 


other  methods  are  permitted  where 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  building  is 
provided. 

(3)  For  purposes  of  this  section, 
4.1.6{l)(g)  of  UFAS  shall  be  interpreted 
to  exempt  from  the  requirements  of 
UFAS  only  mechanical  rooms  and  other 
spaces  that  because  of  thpir  intended 
use,  will  not  require  accessibility  to  the 
public  or  beneficiaries  or  result  in  the 
employment  or  residence  therein  of 
physically  handicapped  persons. 

(4)  This  section  does  not  require 
recipients  to  make  building  alterations 
that  have  little  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member. 

WJ.  WUIis, 

General  Manager. 

October  29, 1986. 

(FR  Doc.  86-25062  Filed  ll-5-iB6;  8:45  am] 

BILUNG  CODE  8120-01-M 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  10  | 

Tax  Practitioners;  Solicitation  for 
Extended  Comments 

agency:  Department  of  the  Treasury, 

action:  Proposed  rule;  solicitation  for 
extended  comments;  extension  of  time 
for  comments. 

summary:  This  notice  solicits  public 
comments  on  the  issue  of  the  standard 
of  practice  with  respect  to  tax  return 
preparation  and  advice.  A  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  on  Aiigust  14, 1986 
(51  FR  29113)  and  solicited  comments 
from  the  public.  The  overall  area  on 
which  comments  are  invited  is 
broadened  by  this  notice,  and  the  time 
for  comments  is  being  extended  to 
February  13, 1987. 

date:  Comments  must  be  mailed  or 
delivered  by  February  13. 1987. 
ADDRESS:  Director  of  Practice,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW..  Washingtoa  DC  20224. 
Attn:  PM:HRMS:DP. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Leslie  S.  Shapiro,  Director  of 
Practice,  Internal  Revenue  Service, 
Washington,  DC  20224.  Telephone  202- 
535-6787  (Not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  By  noUce 

of  proposed  rulemaking  published  in  the 
Federal  Register  on  August  14, 1988  (51 
FR  29113),  the  Treasury  De|^artment 
proposed  certain  additions  to  31  CFR 
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Part  10  (Treasury  Department  Circular 
No.  230),  which  contains  regulations 
governing  practice  before  the  Internal 
Revenue  Service.  On  August  27, 1986. 
the  Treasury  Department  published  (51 
FR  30510]  a  notice  extending  the 
deadline  for  public  comments  to 
November  13, 1986. 

The  proposed  rule  would  amend 
Qrcular  230  to  require  that,  in  a 
situation  where  the  provisions  of  section 
6661  of  the  Internal  Revenue  Code  may 
apply,  a  practitioner  must  exercise  due 
diligence  with  respect  to  tax  return 
preparation  and  the  advice  provided  on 
tax  return  positions.  The  proposal  arose 
from  the  concern  that  in  the  absence  of 
an  express  standard  of  practice  with 
respect  to  return  preparation  and 
advice,  some  practitioners  are  advising 
taxpayers  to  take  very  aggressive  tax 
return  positions  that  have  little  or  no 
chance  of  being  sustained  if  challenged 
by  the  IRS.  Such  a  practice,  by 
exploiting  the  so-called  audit  lottery, 
substantially  undermines  the  integrity  of 
the  voluntary  self-assessment  system. 

Despite  this  continuing  concern,  the 
Treasury  Department  is  still  considering 
whether  it  is  appropriate  to  link  a 
uniform  standard  of  practice  for  return 
advice  and  preparation  to  the 
application  of  the  section  8661  penalty. 
There  is  concern  that  such  a  linkage 
may  inhibit  the  IRS  from  asserting  the 
section  8661  penalty,  because  successful 
assertion  could  result  in  disbarment  of  a 
practitioner  or  return  preparer. 
Moreover,  comments  received  to  date 
have  pointed  out  certain  inconsistencies 
and  mechanical  problems  that  may 
result  from  implementing  the  proposed 
rule  in  its  current  form. 

Accordingly,  the  Treasury  Department 
requests  that  interested  persons 
comment,  not  only  on  the  specific 
language  of  the  proposed  rule,  but  also 
on  the  broader  issue  of  the  standard  of 
practice  that  should  apply  with  respect 
to  tax  retiuTi  preparation  and  advice. 
Because  of  the  expansion  of  comments 
contemplated  in  this  notice  and 
pursuant  to  requests  from  the 
practitioner  community,  the  time  for 
comments  on  the  proposed  rulemaking 
is  being  extended  to  February  13, 1987. 

The  effective  date  of  the  rule  to  be 
adopted  will  be  prospective  in  nature 
and  will  be  published  in  a  future  notice. 

Dated:  November  3, 1988. 
Leslie  S.  Shapiro, 
Director  of  Practice. 
[FR  Doc.  86-25090  Filed  11-5-88:  8:45  am] 

BHOJNO  CODE  W10-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGDOS-86-01] 

Special  Local  Regulations  for  Marine 
Events;  Norfok/Portsmouth  Hartwr, 
Eiizalieth  River,  VA 

AOENCV:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  that  would 
establish  special  local  regulations  for 
the  Elizabeth  River  in  the  vicinity  of  the 
"Waterside"  area  of  dovratown  Norfolk, 
Virginia,  and  the  "Portside"  area  of 
downtown  Portsmouth,  Virginia.  This 
area  is  the  site  of  several  large  marine 
events  each  year,  including  Norfolk's 
Harborfest,  Portsmouth's  Seawall 
Festival,  Independence  Day  Celebration 
power  boat  races,  and  boat  parades. 
These  regulations  would  govern  vessel 
activities  during  those  events.  Notices  of 
the  precise  dates  and  times  that 
regulations  are  effective  will  be 
published  in  the  Local  Notices  to 
Mariners  and  Federal  Register.  These 
special  local  regulations  are  considered 
necessary  to  control  vessel  traffic  and 
provide  for  the  safety  of  life  and 
property  on  the  navigable  waters  within 
the  immediate  vicinity  of  the  event. 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1986. 

addresses:  Comments  should  be  hand 
delivered,  or  mailed  to  Commander  (bb). 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004. 
The  comments  will  also  be  available  for 
inspection  and  copying  at  Room  209  of 
this  address.  Normal  office  hours  are 
between  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Billy  J.  Stephenson.  Chief,  Boating 
Affairs  Branch,  Boating  Safety  Division. 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth.  Virginia  23704-5004. 
telephone  number  (804)  398-6204. 

SUPPLEMENTARY  INFORMATION:  On 
March  3. 1986  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Federal  Register  relating  ' 
to  the  annual  Norfolk  Harborfest  (51  FR 
7288).  Interested  persons  were  requested 
to  submit  comments.  No  comments  were 
received. 

This  supplemental  proposal  reduces 
the  size  of  the  regulated  area  and 
extends  its  effective  dates  to  cover  all 
events  held  in  the  area. 


Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
05-86-01)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  given  reasons  for  each  comment 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  InformatioD 

The  drafters  of  this  notice  are  Billy ). 
Stephenson,  project  officer.  Chief. 
Boating  Affairs  Branch.  Boating  Safety 
Division,  Fifth  Coast  Guard  District  and 
CDR  Robert  J.  Reining,  project  attorney. 
Fifth  Coast  Guard  District  Legal  Office. 

DiscussioD  of  Proposed  Regulatums 

This  proposal  supplements  the  notice 
of  proposed  rulemaking  that  would  have 
established  special  local  regulations  for 
the  City  of  Norfolk  Harborfest  It  would 
apply  the  same  regulations  to  most 
marine  events  held  in  Norfolk  harbor. 
These  regulations  are  necessary  due  to 
the  conHned  nature  of  the  waterway  and 
the  expected  congestion  at  the  time  of 
the  various  events.  The  area  subject  to 
the  special  local  regulations  is  smaller 
than  the  area  which  has  been  subject  to 
the  regulations  for  previous  Norfolk 
Harborfests.  The  special  regulations  are 
substantially  the  same  as  those 
established  in  the  past.  Norfolk 
Harborfest  and  Portsmouth  Seawall 
Festivals  are  annual  weekend  events, 
designed  to  promote  and  enhance  the 
City  of  Norfolk  and  Portsmouth's 
nautical  heritage.  The  events  held  are  a 
combination  of  land  and  water  activities 
centered  about  the  downtown  portion  of 
Norfolk  and  Portsmouth.  They  typically 
include  speedboat  races,  air-sea  rescue 
demonstrations  of  military  vessels  and 
riverine  warfare  craft  and  fireworks 
displays.  Other  events  that  have  been 
regulated  in  the  past  include  a  parade  of 
saihng  ships  into  the  Waterside  area 
and  subsequent  open  house  periods  for 
public  viewing  of  the  ships;  fireworks 
displays:  power  boat  races;  and  parades 
of  lighted  boats.  The  events  have  drawn 
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large  numbers  of  boats  to  the  Town 
Point  Reach  area  creating  congestion. 

Eoonoinic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  E>epartment  of 
Transportation  regulatory  pohcies  and 
procedures  (44  FR  11034:  February  26, 
1979).  Its  economic  impact  is  expected  to 
be  minimal  since,  as  in  the  past,  closure 
of  the  waterway  for  any  extended 
period  is  not  anticipated  and 
commercial  traffic  should  not  be 
severely  disrupted  at  any  given  time. 

Comments  received  concerning  past 
events  indicate  that  commercial 
interests  normally  using  the  waterways 
can  adapt  to  the  minor  restrictions  they 
may  encounter. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  10&-{AMENOED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  (33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35). 

2.  Section  100.501  is  added  to  read  as 
follows: 

giOOSOl    Norfoft  Harbor,  Ellzalwtti  River, 
Norfoii  and  Portsmoutii,  Virginia. 

(a)  Definitions— {1]  Regulated  Area. 
The  waters  of  the  Elizabeth  River  and 
its  branches  from  shore  to  shore, 
bounded  to  the  northwest  by  a  line 
drawn  across  the  Port  Norfolk  Reach 
section  of  the  Elizabeth  River  between 
the  northern  comer  of  the  landing  at 
Hospital  Point,  Portsmouth.  Virginia,  at 
latitude  36*50'5r  North,  longitude 
076*18'09-  West,  and  the  north  comer  of 
the  City  of  Norfolk  Mooring  Pier  at  the 
foot  of  Brooke  Avenue  located  at 
latitude  36*51'00'  North,  longitude 
076*17'52'  West;  bounded  on  the 
southwest  by  a  line  drawn  from  the 
southern  comer  of  the  landing  at 
Hospital  Point.  Portsmouth,  Virginia,  at 
latitude  36*50'50'  North,  longitude 
076*18'10'  West,  to  the  northern  end  of 
the  eastern  most  pier  at  the  Tidewater 
Yacht  Agency  Marina,  located  at 
ae'SCES'  North,  longitude  076*17'52' 


West;  boxmded  to  the  south  by  a  line 
drawn  across  the  Lower  Reach  of  the 
Southern  Branch  of  the  Elizabeth  River, 
between  the  Portsmouth  Lightship 
Museum  located  at  the  foot  of  London 
Boulevard,  in  Portsmouth.  Virginia  at 
latitude  36*50'10"  North,  longitude 
076*17'47'  West,  and  the  northwest 
comer  of  the  Norfolk  Shipbuilding  & 
Drydock.  Berkley  Plant,  Pier  No.  1, 
located  at  latitude  38*50'08'  North, 
longitude  076°17'39"  West;  and  to  the 
southeast  by  the  Berkley  Bridge  which 
crosses  the  Eastern  Branch  of  the 
Elizabeth  River  between  Berkley  at 
latitude  36'50'21.5"  North,  longitude 
076*17'14.5"  West,  and  Norfolk  at 
latitude  36°50'35.0'  North,  longitude 
076*17'10.0'  West. 

(2)  Coast  Guard  Patrol  Commander. 
(a)  The  Coast  Guard  Patrol  Commander 
is  a  commissioned  or  petty  officer  of  the 
Coast  Guard,  who  has  been  designated 
by  Commander,  Coast  Guard  Group 
Hampton  Roads. 

(b)  Special  Local  Regulations.  (1) 
Except  for  participants  registered  with 
the  event  sponsor  and  vessels  that  are 
moored  to  a  pier,  dock,  or  shore,  no 
vessel  underway  or  at  anchor  may  enter 
or  remain  in  the  regulated  area  without 
the  permission  of  the  Coast  Guard  Patrol 
Commander. 

(2)  The  operator  of  any  vessel  in  the 
regulated  areas  shall — 

(a)  Stop  his  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
officer  or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign;  or 

(b)  Proceed  as  directed  by  any  Coast 
Guard  officer  or  petty  officer. 

(3)  Spectator  vessels  may  anchor 
outside  of  the  regulated  area  specfied  in 
paragraph  (1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(4)  The  Coast  Guard  Patrol 
Commander  may  stop  the  event  to  assist 
the  transit  of  marine  traffic  tlirough  the 
regulated  area. 

(5)  Effective  Dates.  These  regulations 
are  effective  on  those  dates  and  times 
published  in  notices  in  the  Local  Notice 
to  Mariners  and  Fedetal  Register. 

Dated:  October  24, 1986. 
B.F.  Hollingsworth. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

Fifth  Coast  Guard  District. 

(FR  Doc.  86-25097  Filed  11-5-86:  8:45  am] 

BILLINa  COOE  4910-14-M 


ACTION:  Proposed  rule. 


33  CFR  Part  117 
[CGD8-M-09] 

Drawbridge  Operation  Regulations; 
Bayou  Teche,  LA 

agency:  Coast  Guard.  DOT. 


summary:  At  the  request  of  the 
Louisiana  State  University  (LSU) 
Agricultural  Experiment  Center,  the 
Coast  Guard  is  considering  a  change  to 
the  regulation  governing  the  operation  of 
the  swing  span  bridge  across  Bayou 
Teche,  mile  46.5,  near  Jeanerette,  Iberia 
Parish,  Louisiana.  This  proposed  change 
would  require  the  draw  of  the  bridge  to 
open  on  at  least  four  hours  advance 
notice  from  7  a.m.  to  5  p.m..  Monday 
through  Friday,  to  be  consistent  with  the 
existing  opening  requirement  for  the 
bridge  immediately  upstream  at  mile 
43.5  and  the  bridge  downstream  at  mile 
48.7.  The  bridge  at  mile  4«.5  is 
maintained  in  the  open  position  at  all 
other  times. 

This  proposal  is  being  made  because 
of  infrequent  requests  to  open  the  draw. 
This  action  should  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  at  the  bridge  from  7 
a.m.  to  5  p.m.,  while  still  providing  for 
the  reasonable  needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  December  22, 1986. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (obr),  Eighth  Coast 
Guard  District.  500  Camp  Street.  New 
Orleans,  Louisiana  70130.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  lllS  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Perry  Haynes,  Chief.  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowled^ent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposed. 
This  proposal  regulation  may  be 
changed  in  the  light  of  comments 
received. 
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Drafting  Information 

The  drafters  of  this  notice  are  Perry 
Haynes,  project  officer,  and  Lieutenant 
Commander  James  Vallone,  project 
attorney. 

Discussion  of  Proposed  Regulation 

The  LSU  Agricultural  Experiment 
Center  bridge  over  Bayou  Teche  at  mile 
46.5  has  a  closed  position  vertical 
clearance  of  5  feet  above  high  water. 
Waterway  traffic  consists  of  an 
occasional  commercial  vessel  (mainly 
fishing/shrimping  boats)  and 
recreational  craft.  Data  submitted  by  the 
Louisiana  Department  of  Transportation 
and  Development  show  that  traffic  is 
infrequent.  Bridge  opening  statistics 
were  reviewed  and  showed  the  bridge 
averages  well  under  one  opening  per 
day  during  the  prescribed  advance 
notice  period. 

Considering  the  few  openings 
involved  for  the  bridge,  the  Coast  Guard 
feels  that  four  hours  notice  can  be 
adopted  with  only  minimal  economic 
impact  This  arrangement  will  allow  for 
relief  to  the  bridge  owner,  while  still 
providing  for  the~reasonable  needs  of 
navigation. 

The  advance  notice  of  opening  the 
draw  would  be  given  by  placing  a 
collect  call  to  the  LSU  Agricultural 
Experiment  Center  between  the  hours  of 
7:30  a.m.  and  4:30  p.m..  telephone  (318) 
276-5527:  at  all  other  times  call  (318) 
276-9422  or  6337.  From  afloat,  this 
contact  may  be  made  by  radiotelephone 
through  a  public  coast  station.  A  call  is 
required  for  passage  from  7  a.m.  to  5 
p.m..  Monday  through  Friday  only.  The 
bridge  is  maintained  in  the  open  to 
navigation  position  at  all  other  times. 

The  LSU  Agricultural  Experiment 
Center  recognizes  that  there  may  be  an 
unusual  occasion  when  there  may  be  a 
need  to  open  the  bridge  on  less  than  four 
hours  notice  for  a  bona  fide  emergency, 
or  to  operate  the  bridge  on  demand  for 
an  isolated  but  temporary  surge  in 
waterway  traffic,  and  has  committed  to 
doing  so  if  such  and  event  should  occur. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034. 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  few 
vessels  pass  through  the  bridge  as 
evidenced  by  the  1984  bridge  opening 
statistics.  These  vessels  can  reasonably 


give  four  hours  notice  for  a  bridge 
opening  by  placing  a  collect  call  to  the 
bridge  owner  at  any  time  from  ashore  or 
afloat.  Mariners  requiring  the  bridge 
openings  are  mainly  repeat  users  of  the 
waterway  and  scheduling  their  arrival 
at  the  bridge  at  the  appointed  time 
during  the  proposed  advance  notice 
period  should  involve  Uttle  or  no 
additional  expense  to  them.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIGE  OPERATION 
REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Autiiorhy:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.501  is  revised  by 
redesignating  existing  paragraphs  (b)(8) 
throu^  (b)(18)  as  (b)(9)  throu^  (b)(19). 
and  by  adding  a  new  paragraph  (b)(8)  to 
read  as  follows: 

S  117.501    TachtBayoa 

(b)  *  *  * 

(8)  LSU  Agri  bridge,  mile  46.5  near 
}eanerette  (notice  required  for  opening 
from  7  a.m.  to  5  p.m.,  Monday  through 
Friday  except  holidays). 

Dated:  October  23. 1986. 

Peter  I.  Rot*. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  86-25095  Filed  11-5-88:  8:45  am] 

BIUJNQ  COOC  M10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-fflL-3106-e] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Extension  of 
Comment  Period 

agency:  Environmental  Protection 
Agency. 


ACTION:  Extension  of  pubhc  comment 
period  for  two  previously  proposed 
exclusions  for  delisting  petitions. 


summary:  Today's  notice  announces  the 
extension  of  the  public  comment  periods 
for  two  previously  proposed  Agency 
decisions  regarding  the  grant  of 
exclusions  for  delisting  petitions. 
'  Today's  extension  responds  to  a  request 
I  received  from  the  Environmental 
Defense  Fund  (EDF)  on  October  31, 1986. 
The  proposed  grant  of  these  exclusions 
responds  to  delisting  petitions  submitted 
to  the  Agency  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265. 124. 
270.  and  271  of  Title  40  of  the  code  of 
regulations,  and  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  list.  The  effect  of  the 
proposed  action,  if  made  final,  would  be 
to  exclude  certain  wastes  generated  at 
four  particular  facilities  bom  listing  as 
hazardous  waste  under  40  CFR  Part  260. 
The  proposed  exclusions  previously 
published  were  for  three  facilities  of 
Tricil  Environmental  Services,  Inc.  (see 
51  FR  36074,  October  16, 1986)  and  one 
facility  of  Lederle  Laboratories,  a 
Division  of  the  American  Cyanamid 
Company  (see  51  FR  37760,  October  24. 
1986).  The  comment  periods  for  these 
decisions  were  originally  to  end  on 
October  31. 1986  for  the  proposed 
decisions  on  Tricil  Environmental 
Services.  Inc.  and  November  3. 1986  for 
the  proposed  decision  on  Lederle 
Laboratories.  Today's  notice  extends 
both  of  these  comment  periods. 
DATES:  EPA  will  accept  pubhc 
comments  on  the  previously  proposed 
decisions  until  November  7. 1986  for 
Tricil  Environmental  Services,  Inc..  and 
November  24. 1986  for  Lederle 
Laboratories.  These  dates  reflect  an 
extension  of  the  original  comment 
periods  as  cited  in  the  proposed  rules. 
Comments  postmarked  after  the  close  of 
the  extended  conunent  periods  will  be 
stamped  "late". 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (WH-562).  401  M  Street.  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent.  Variance 
Section.  Assistance  Branch.  PSPD/OSW 
(WH-563).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460.  All  comments 
must  be  identified  at  the  top  with  the 
appropriate  docket  number.  Comments 
addressing  the  proposed  decisions  for 
Tricil  Environmental  Services,  Inc. 
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should  be  identified  using  docket 
number  "F-86-TRPE-fFFFF'.  Comments 
addressing  the  proposed  decision  for 
Lederle  Laboratories  should  be 
identified  using  docket  number  "F-86- 
IPE-FFFFF". 

The  public  docket  where  the 
information  can  be  viewed  for  both  of 
the  proposed  rules  is  located  at  the  U.S. 
Envirmunental  Protection  Agency,  401  M 
Street,  SW.  (sub-basement), 
Washington.  DC  20160.  The  docket  is 
opoi  feoni  9:30  a.m.  to  3:30  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  Mia  Zmud  at  (202)  475- 
9327  or  Kate  Mow  at  (202)  382-4675  for 
appointments.  The  public  may  copy  a 
maximnm  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $0.20  per  page. 
FOR  FWrrHEK  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Ms.  Lori  DeRose, 
OfRce  of  Solid  Waste  (WH-562B),  U.S. 
Envirormiental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460, 
l2Xi2)  382-5096. 

SUPPtEMENTARY  INFORMATION:  The 
Agency  proposed  to  exclude  the  wastes 
generated  at  four  facilities  from 
hazardous  waste  control  in  response  to 
delisting  petitions  submitted  under  40 
CFR  26a20  and  260.22.  These  facilities 
included:  (1)  Tricil  Environmental 
Services,  Inc.,  located  in  Hilliard,  Ohio 
(see  51  FR  36976.  October  16. 1986);  (2) 
Tricil  Environmental  Services.  Inc.. 
located  in  Nashville,  Tennessee  (see  51 
FR  36979.  October  16, 1986);  (3)  Tricil 
Environmental  Services,  Inc.,  located  in 
Muskegon,  Midiigan  (see  51  FR  36983. 
October  16. 1988):  and  (4)  Lederle 
Laboratories  a  division  of  American 
Cyanamid  Co..  kjcated  in  Pearl  River. 
New  York  (see  51  FR  37762.  October  24, 
1986).  The  poUic  comment  periods  for 
these  proposed  rules  were  originally 
scheduled  to  end  on  October  31, 1966, 
for  the  proposed  decisions  regarding  the 
three  Tricil  facilities  (see  51  FR  36974, 
October  1ft  1986)  and  November  3, 1986, 
for  the  proposed  decision  regarding 
Lederle  Laboratories  (see  51  FR  37760. 
October.  24. 1986). 

During  the  original  public  comment 
period  for  the  prc^Kised  rules,  the 
Agentgr  received  a  request  from  the 
Enviromnental  Defense  Fund  to  extend 
the  public  commeat  period  for  the 
pnqKMcd  nifes  to  allow  additional  time 
for  submission  of  comments  regarding 
the  Agency's  decisions.  The  Agency  has 
agreed  to  extend  the  omunent  period  for 
these  two  proposed  rules  and  will  now 


UMI 


accept  public  comments  until  November 
7, 1986.  for  the  proposed  Tricil  decisions 
and  until  November  24. 1986,  for  the 
proposed  Lederle  Laboratories  decision. 

Dated:  October  31, 1968. 
Jeffery  D.  Denit. 

Acting  Director.  Office  of  So/id  Waste. 
[FR  Doc.  86-25100  Filed  11-5-86;  8:45  am] 
BILUNG  CODE  a6«O-S0-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  FE-86-02;  Notice  2] 

Light  Truck  Average  Fuel  Economy 
Standards;  Request  for  Conmients; 
Extension  of  Period  (or  Public 
Comment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Request  for  comments; 
extension  of  period  for  public  comment. 

SUMMARY:  On  September  16, 1986, 
NHTSA  published  in  the  Federal 
Register  (51  FR  32802),  a  notice 
requesting  comments  to  assist  the 
agency  in  carrying  out  its  rulemaking 
responsibilities  concerning  average  fuel 
economy  standards  for  light  trucks.  In 
response  to  a  request  from  General 
Motors,  the  comment  period  closing  date 
is  changed  from  November  17, 1986,  to 
December  19, 1986. 

DATE:  Comments  on  the  September  16. 
1986  notice  must  be  received  on  or 
before  December  19, 1986. 
ADDRESSES:  Comments  on  the 
September  16. 1986  notice  must  refer  to 
the  docket  and  notice  numbers  set  forth 
in  that  notice  and  be  sumitted 
(preferably  in  10  copies)  to  the  Docket 
Section.  National  Highway  Traffic 
Safety  Administratioa  Room  5109.  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Submissions  containing 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  (three  copies)  to  Chief 
Counsel,  National  Hi^way  Traffic 
Safety  Administratioa  Room  5219,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  and  seven  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACr 

Mr.  Orron  Kee,  Acting  Chief.  Motor 
Vehicle  Requirements  Division.  Office  of 


Market  Incentives.  National  Highway 
Traffic  Safety  Adminisfration.  400 
Seventh  Sfreet  SW..  Washington,  DC 
20590  (202)  366-4936. 

SUPPt^MENTARY  INFORMATION:  Section 
502(b)  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  reqjuires  NHTSA 
to  issue  light  truck  average  fuel 
economy  standards  at  least  18  months 
before  the  beginning  of  each  model  year 
The  agency  is  now  in  the  process  of 
beginning  a  rulemaking  analysis  to 
determine  the  level  of  light  truck 
average  fuel  economy  standards  for 
model  years  after  1988.  On  September 
16, 1986,  NHTSA  published  in  the 
Federal  Register  (51  FR  32802)  a  notice 
requesting  conunents,  to  assist  the 
agency  in  developing  that  analysis. 
Comments  were  to  be  provided  by 
November  17, 1986. 

In  a  letter  dated  October  10, 1986. 
General  Motors  (CM)  requested  that  the 
comment  period  be  extended  to 
December  19, 1986.  That  Company 
indicated  that  its  plans  for  model  years 
1990-91  are  being  significantly  revised, 
and  that  its  new  product  plan  is 
scheduled  for  completion  and  for 
management  approval  in  December.  CM 
indicated  that  an  extension  of  the 
comment  period  would  enable  it  to 
provide  more  up-to-date  information 
Hiat  would  reflect  its  latest  forecasts  of 
fuel  prices,  cranpetitive  actions,  and 
market  trends. 

NHTSA  has  determined  that  there  is 
merit  in  the  arguments  presented  by 
GM.  The  comment  closing  date  is 
therefore  changed  from  November  17, 
1986.  to  December  la  1988.  All 
comments  received  before  the  close  of 
business  on  the  comment  closing  date 
will  be  considered,  and  wtH  be  available 
for  examination  in  ^  docket  at  the 
above  address.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  NHTSA  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  after  the 
closing  date,  and  it  is  reccsnmended  that 
interested  persons  continue  to  examine 
the  docket  for  new  materiaL 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation;  Gasoline, 
Imports,  Motor  vehicles. 

Authority:  15  U.S.C.  2002,  deiegBtions  of 
authority  at  49  CFR  1.50  and  46  CFR  501.a 

Issued  on  October  31,  ISBB. 
Bany  Felrice, 

Associate  Administrator  for  Raleniakjng. 
[FR  Doc  86-25086  Filed  ll-*^6!  »:1S  am] 
BRXmO  COOC  4l10-9»-M 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  86-411] 

National  Animal  Damage  Control 
Advisory  Committee;  Criteria  for 
Membersltip  Selection 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


summary:  This  document  specifies  the 
criteria  that  will  be  used  for  the 
selection  of  members  to  the  National 
Animal  Damage  Control  Advisory 
Committee.  The  National  Animal 
Damage  Control  Advisory  Committee  is 
being  formed  to  advise  the  Secretary  of 
Agriculture  on  policies,  program  issues, 
and  research  needed  to  conduct  the 
Animal  Damage  Control  Program  of 
USDA. 

date:  Comments  concerning  the  criteria 
must  be  received  on  or  before  December 
8.1986. 

ADDRESS:  Views  and  comments  of 
interested  persons  may  be  submitted  to 
Bert  W.  Hawkins,  Administrator, 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  USDA,  Room  312-E, 
Administrator  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  Please  state  that 
your  comments  are  in  response  to 
Docket  No.  86-411.  You  may  inspect 
written  comments  received  in  Room 
312-E  of  the  Administration  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  O.  Lee.  Jr..  Deputy  Administrator 
for  Animal  Damage  Control,  APHIS, 
USDA,  Room  1624  South  Building.  14th 
and  Independence  Avenue,  SW., 
Washington,  DC  20250;  telephone  Area 
Code  (202)  447-2054. 

SUPPLEMENTARY  INFORMATION:  On  June 
30, 1986,  the  Office  of  the  Secretary  of 
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Agriculture  published  a  notice 
announcing  the  formation  of  the 
National  Animal  Damage  Control 
Advisory  Committee  (NADCAC).  The 
NADCAC  is  being  formed  to  provide 
advice  to  the  Secretary  of  Agriculture  on 
poUcies,  programs,  issues,  and  research 
needed  to  conduct  the  Animal  Damage 
Control  (ADC)  Program  of  USDA.  The 
NADCAC  is  also  intended  to  serve  as  a 
public  forum  which  will  enable  those 
affected  to  have  a  voice  in  the  ADC 
Program's  policies. 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  proposes  to  use 
the  following  criteria  for  selection  of 
members  to  the  NADCAC. 

Members  of  the  committee  will  be 
chosen  fix)m  a  list  of  interested  persons 
representing  a  variety  of  organizations. 
The  proposed  criteria  to  be  used  in 
selecting  organizations  for 
representation  on  the  committee  will 
include  the  following: 

1.  National  in  scope. 

2.  Non-Federal  (except  for 
congressionally  directed). 

3.  Experience  in  cooperative  working 
relationships. 

4.  Tradition  of  national  public  interest 
and  service. 

5.  Record  of  achievement  in  national 
public  interest  goals. 

6.  Subject  matter  knowledge  and 
experience. 

7.  Represents  clients  fairly  and 
comprehensively. 

8.  Continuing  interest  in  ADC. 
This  notice  is  given  in  comphance 

with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-468). 

Done  in  Washington,  DC,  this  3rd  day  of 
November,  1968. 

Bert  W.  Hawkins, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  86-25187  Filed  11-5-86;  8:45  am] 

anXINO  CODE  M1».94-M 


Cooperative  State  Research  Service 
Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (Pub.  L  92-463,  86  Stat.  770-776), 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 
Date:  December  3, 1986. 
Time:  8:00  a.m.-5:00  p.m. 


Place:  Breckenridge  King's  Inn,  9600 
Natural  Bridge  Road,  St.  Louis,  Missouri. 

Type  of  meeting:  Open  to  the  public. 
Persoru  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  agricultural 
experiment  stations. 

Contact  person  for  agenda  and  more 
information:  Dr.  Edward  M.  Wilson, 
Executive  Secretary,  U.S.  Department  of 
Agriculture,  Cooperative  State  Research 
Service,  Room  206  Justin  Smith  Morrill 
Bldg.,  Washington,  DC  20251;  Telephone: 
(202)  447-6040. 

Done  at  Washington,  DC  this  28th  day  of 
October  1988. 
John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  86-25079  Filed  11-5-66;  8:45  am] 

BtLUNG  CODE  3410-22-« 


Forest  Service 

Public  Meeting  Schedule  for  the 
Review  of  the  Draft  Environmental 
impact  Statement  and  Proposed  Land 
and  Resource  Management  Plan  for 
ttie  Inyo  National  Forest  Involving 
Portions  of  Mono,  Inyo,  Tulare, 
Madera,  Fresno  Counties,  CA,  and 
Esmeralda,  Mineral  Counties,  NE 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  public  meetings  for 
review  of  the  Draft  Environmental 
Impact  Statement  and  Proposed  Land 
and  Resource  Management  Plan. 


SUMMARY:  Meetings  to  assist  the  public 
in  understanding  the  content  of  the  Draft 
Environmental  Impact  Statement  and 
Proposed  Plan  will  be  held  at  2  to  5  PM 
and  again  at  7  to  10  PM  at  the  following 
locations  and  dates: 

June  Lake,  California.  November  18, 

1986 
Mammoth  Lakes.  California,  November 

25,1986 
Bishop,  California,  December  4, 1986 
Lone  Pine,  California,  December  9, 1986 


I 
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Additional  public  meetinga  will  be 
held  at  2  to  5  PM  and  again  at  7  to  9  PM 
at  the  following  locations  and  dates: 
Glendale,  Calilbmia,  January  6, 1987 
Santa  Ana,  California,  January  7, 1987 
Ridgecrest,  California,  January  8, 1987 

A  public  hearing  at  which  formal 
conunent  may  be  presented  will  be  held 
at  1  to  4  MA  and  again  at  7  to  9 1^  in 
Bishop.  Cahfonaia.  January  26, 1987. 

Special  information  about  those 
meetings  has  already  been  made 
available  throo^  direct  mailing  to  the 
project  mailing  list  media  releases  will 
be  made  in  the  near  future. 
FOR  FURTHER  INFORMATION  CONTACT: 

Oliver  Sapousek  at  Liyo  National 
Forest  873  North  Main  Street.  Bishop, 
California,  93514.  or  by  calling  (619)  873- 
5841. 

Dated:  October  30, 1986. 
Dennis  W.  Martin, 
Forest  Supervisor. 

[FR  Doe.  86-25128  Fled  11-5-86;  8:45  am) 
BUJN8  CODE  9410-t1-M 


Soil  Conservation  Service 

CuH  Creek  Watershed,  California; 
Environmental  Impact  Statement 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  GuideHnes  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  Cull 
Creek  Watershed,  Alameda  and  Contra 
Costa  Counties,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  E.  Andreuccetti,  State 
Conservationist.  Soil  Conservation 
Service,  2121-C  Second  Street,  Davis, 
California.  95616.  telephone  (916)  449- 
2848. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  {Hoject  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Eugene  E.  Andreuccetti,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection.  The 


planned  works  of  improvement  include 
clearing  and  snagging,  post  wire 
revetment  and  tree  planting  in  Cull 
Creek,  rangeland  management  and  gully 
stabilization  for  land  treatment  and 
accelerated  technical  assistance  for  land 
treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (PONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  lecal  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  cc^y  requests  at  the  above 
address.  Basic  data  developed  during 
the  Mivironmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Eugene  E.  Andreuccetti 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  December  8, 1986. 
(This  activity  is  listed  ia  the  Catalog  of 
Federal  Domestic  Assistance  under  no. 
10.904— Watershed  Protection  and  Flood 
Prevention— and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Eugene  E.  Andreuccetti, 

State  Conservationist. 

October  29, 1986. 

[FR  Doc.  86-25119  Filed  11-5-86;  8:45  am] 

BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  COMIWERCE 
International  Trade  Administration 

[A-122-016]  I 

Choline  Chloride  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty;  Administrative  Review 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 


SUMMARY:  In  response  to  a  request  by 
Chinook  Chemicals  Co.,  Ltd.,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  choline 
chloride  from  Canada  The  review 
covers  Chinook  Chemicals  Co.,  Ltd.  and 
the  period  April  30, 1984  through 
October  31. 1985.  The  review  indicates 
the  existence  of  de  minimis  dumping 
margins  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  6, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  Haley  or  Robert  J.  Marenick, 
Office  of  Compliance;  Intemational 
Trade  Administration,  U.S.  Defwrtment 
of  Commerce,  Washington,  DC  20230; 
telephone:  f202)  377-5289/5255. 

SUPPLEMENTARY  INFORMATION: 


Background  i 

On  November  16, 1984,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  FR  45469)  the  antidumping 
duty  order  on  choline  chloride  from 
Canada.  Chinook  Chemicals  Co.,  Ltd. 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  The  Department 
published  a  notice  of  initiation  of  an 
antidumping  duty  administrative  review 
on  December  13, 1985  (50  FR  50933).  As 
required  by  section  751  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act")  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  choline  chloride,  currently 
classifiable  under  item  439.5055  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  Choline  chloride  is  marketed 
in  several  forms  including,  but  not 
limited  to,  a  solution  of  70  percent 
choline  chloride  in  water  (aqueous 
choline  chloride)  or  in  potencies  of  50  to 
60  dried  on  a  cereal  carritr. 

The  review  covers  Chinook  Chemicals 
Co.,  Ltd.  and  the  period  April  30, 1984 
through  October  31, 1985. 

United  States  Price 

The  calculating  United  States  price 
the  Department  used  purdtase  price  or 
exporter's  sales  price  ("ESP  "),  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  Purchase  price  and 
exporter's  sales  price  were  based  on  the 
packed  or  unpacked,  duty-paid, 
delivered  price  to  unrelated  p\n-chasers 
in  the  United  States.  Where  applicable, 
we  made  adjustments  for  U.S.  and 
foreign  inland  freight,  import  daties, 
brokerage  and  haiKlling  charges, 
commissions  to  unrelated  parties,  and 
indirect  selling  expenses.  We  also 
included  in  the  calculated  of  purdiase 
price  for  aqueous  choline  chloride  part 
of  a  free  shipment  to  one  customer.  No 
other  adjustments  where  claimed  or 
allowed. 
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Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defmed  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed  or  unpacked,  ex- 
factory  or  delivered  price  to  unrelated 
purchasers  in  Canada.  We  make 
adjustments,  where  applicable,  for 
inland  freight,  credit,  and  other  selling 
expenses  when  a  commission  was  paid 
in  one  market  and  not  the  other.  In 
accordance  with  §  353.14(a)  of  the 
Conmierce  Regulations,  we  did  not 
include  sales  of  small  quantities  of 
aqueous  choline  chloride  in  drums  in 
calculating  home  market  price.  These 
sales  amounted  to  less  than  two  percent 
of  Chinook's  Canadian  sales  of  aqueous 
choline  chloride.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  of  foreign  market 
value  we  preliminarily  determine  that  a 
margin  of  0.17  percent  exists  during  the  * 
period  April  30. 1984  through  October  31, 
1985. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  21 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  &e 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)[l)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  shall  be 
required.  Since  the  margin  for  Chinook 
is  less  than  0.5  percent  and  therefore  de 
minimis  for  cash  deposit  purposes,  the 
Department  waives  the  deposit 
requirement  for  that  firm.  For  any  future 
entries  of  this  merchandise  &om  a  new 


exporter,  whose  first  shipments 
occurred  after  October  31, 1985  and  who 
is  unrelated  to  Chinook  Chemicals  Co., 
Ltd..  the  Department  waives  the  cash 
deposit  requirement.  This  waiver  is 
effective  for  all  shipments  of  choline 
chloride  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  October  30. 1986. 
Gilbert  B.  KapUn, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  85-25123  Filed  11-5-86;  8:45  am] 

MLUNQ  CODE  SS10-0S-H 


[A-58S-606] 

Certain  Forged  Steel  Crankshafts 
From  Japan;  Initiation  of  Antidumping 
Duty  Investigation 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  forged  steel  crankshafts  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  Oian  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury  to,  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
November  23, 1986,  and  we  will  make 
ours  on  or  before  March  18, 1987. 
EFFECTIVE  DATE:  November  6, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  Wilson  or  James  Riggs,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-5288  or  (202)  377-4929. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  9, 1986,  we  received  a 


petition  in  proper  form  filed  by  Wyman- 
Gordon  Company.  In  compliance  with 
the  filing  requirements  of  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Japan  are 
being,  or  are  likely  to  be.  sold  in  the 
United  states  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury  to,  a  United  States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and,  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  certain 
forged  steel  crankshafts  from  Japan  and 
have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  certain  forged  steel 
crankshafts  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  forged  carbon  or  alloy 
steel  crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  These 
products  are  currently  classified  under 
items  660.6713,  660.6727,  660.6747, 
660.7113.  660.7127  and  660.7147  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  greater  than  750  pounds  are  subject  to 
this  investigation. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  sales  or  offers,  C.I.F.,  delivered,  duty 
paid,  by  a  Japanese  manufacturer. 
Deductions  were  made  for  foreign 
inland  freight  and  insurance,  ocean 
fi^ight  and  marine  insurance,  U.S. 
customs  duties,  U.S.  brokerage  and 
handling  charges,  U.S.  inland  freight  and 
insurance,  commissions  and  other 
selling  expenses  incurred  in  the  United 
States,  and  the  cost  of  a  U.S.  seller 
inventory  to  arrive  at  an  ex-factory 
packed  price. 
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Petitioner  bated  foreign  market  value 
on  the  home  market  prices  of  a  Japanese 
manufacturer.  Deductions  were  made 
for  foreign  inland  freight  and  credit 
costs  to  arrive  at  an  ex-factory  packed 
price. 

Based  on  this  method  of  comparison, 
petitioner  alleges  a  dumping  margin  of 
29.22  percent. 

Notification  of  ITC 

Section  732(d]  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
by  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  November 
23, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  forged 
steel  crankshafts  from  Japan  are  causing 
material  injury,  or  threaten  material 
injury  to.  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
October  29, 1966. 
(FR  Doc.  86-25122  Filed  11-5-86;  8:45  amj 

MLUNQ  COOC  SS1»«S-<I 


(A-412-602] 

Certain  Forged  Steel  Crankshafts 
From  ttw  United  Kingdom;  Initiation  of 
Antidumping  Duty  Investigation 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
intitiating  an  antidumping  duty 
investigatioa  to  determine  whether 
certain  fotged  steel  crankshafts  from  the 
United  Kingdom  {U.K.)  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 


threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
prehminary  determination  on  or  before 
November  24, 1986,  and  we  will  make 
ours  on  or  before  March  18, 1987. 
EFFECnVE  date:  November  6, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Wilson  or  James  Riggs,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-5288  or  (202)  377-4929. 
SUPPLEMENTARY  INFORMATION; 
The  Petition 

On  October  9, 1986,  we  received  a 
petition  in  proper  form  filed  by  Wyman- 
Gordon  Company.  In  compliance  with 
the  filing  requiremente  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  the  U.K.  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  ol  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Initiation  of  Investigation 

Under  section  732(g)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and,  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  certain 
forged  steel  crankshafts  from  the  U.K. 
and  have  found  that  it  meets  the 
requirements  of  section  732rb)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  erf  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  certain  forged  steel 
crankshafts  from  the  U.K.  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value. 

Scope  of  Investigatioa 

The  products  covered  by  this 
investigation  are  forged  carbon  or  alloy 
steel  crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  These 
products  are  currently  classified  under 
items  660.6713,  660.6727,  660.6747, 
660.7113,  660.7127  and  660.7147  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUS).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  lees  than  40  pounds 
or  greater  than  750  pounds  are  subject  to 
this  investigation. 


United  States  Price  and  Poreign  Market 
Value 

Petitioner  based  United  States  price 
on  sales  or  (rffers,  C.I.F.,  delivered,  duty 
paid,  by  a  British  manufacturer. 
Deductions  were  made  for  foreign 
inland  freight  and  insurance,  ocean 
freight  and  marine  insurance,  U.S. 
customs  duties,  U.S.  brokerage  and 
handling  charges,  U.S.  inland  firight  and 
insurance,  and  other  selling  expenses 
incurred  in  the  United  States,  and  the 
cost  of  a  U.S.  seller's  inventory  to  arrive 
at  an  ex-factory  packed  price. 

Because  petitioner  was  unable  to 
provide  information  on  home  market  or 
third  country  market  selling  prices  in  the 
U.K.,  petitioner  based  foreign  market 
value  on  constructed  value.  British 
material  labor,  and  power  costs  were 
provided.  Depreciation,  maintenance 
and  other  factory  oveiheed  were 
calculated  using  ratios  based  on 
petitioner's  experience.  To  the  sum  of 
materials  and  fabrication  costs, 
petitioner  added  the  statatory  minimums 
of  ten  and  eight  percCTit  for  general 
.expenses  and  profit,  respectively. 

Based  on  this  method  of  comparison, 
petitioner  alleges  an  average  dumping 
margin  of  18.10  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  widi  the  information  we  used 
to  arrive  at  this  determination.  We  wiU 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietory 
information.  We  will  also  aDow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disdoee  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determinatioo  by  ITC 

The  ITC  will  determine  by  November 
24, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  forged 
steel  crankshafts  from  the  U.K.  are 
causing  material  injury,  or  threaten 
material  injury  to.  a  United  States 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
statut(»y  procedures. 
GUbert  B.  Kaplu, 

Deputy  Assistant  Secretary  jvr  Import 
Administration. 


October  29, 1986. 

[FR  Doc.  86-25120  Filed  11-5-86;  8:45  am] 
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[A-428-604] 

Certain  Forged  Steel  Crankshafts 
From  the  Federal  Republic  of 
Germany;  Initiation  of  Antidumping 
Duty  investigation 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Conmierce.  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  forged  steel  crankshafts  from  the 
Federal  Republic  of  Germany  (FRG)  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury  to.  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
November  24. 1986.  and  we  will  make 
ours  on  or  before  March  18. 1987. 

EFFECTIVE  DATE:  November  6. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Wilson  or  James  Riggs.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone:  (202) 
377-5288  or  (202)  377-4929. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  9. 1986.  we  received  a 
petition  in  proper  form  filed  by  Wyman- 
Gordon  Company.  In  compliance  with 
the  filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  the  FRG  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury  to.  a  United  States  industry. 

Iiutiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and.  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 


We  examined  the  petition  on  certain 
forged  steel  crankshafts  from  the  FRG 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  certain  forged  steel 
crankshafts  from  the  FRG  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  forged  carbon  or  alloy 
steel  crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  These 
products  are  currently  classified  under 
items  660.6713,  660.6727.  660.6747. 
660.7113.  660.7127.  and  660.7147  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Neither  cast 
crani-shafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  greater  than  750  pounds  are  subject  to 
this  investigation. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  sales  or  offers.  C.I.F..  delivered,  duty 
paid,  by  a  German  manufacturer. 
Deductions  were  made  for  foreign 
inland  freight  and  insurance,  ocean 
freight  and  marine  insurance.  U.S. 
customs  duties.  U.S.  brokerage  and 
handling  charges.  U.S.  inland  freight  and 
insurance,  and  other  selling  expenses 
incurred  in  the  United  States,  and  the 
cost  of  a  U.S.  seller's  inventory  to  arrive 
at  an  ex-factory  packed  price. 

Because  petitioner  was  unable  to 
provide  information  on  home  market  or 
third  contry  market  selling  prices  in 
Germany,  petitioner  based  foreign 
market  value  on  constructed  value. 
German  material,  labor,  and  power 
costs  were  provided.  Depreciation, 
maintenance  and  other  factory  overhead 
were  calculated  using  ratios  based  on 
petitioner's  experience.  To  the  sum  of 
materials  and  fabrication  costs, 
petitioner  added  the  statutory  minimums 
of  ten  and  eight  percent  for  general 
expenses  and  profit  respectively. 

Based  on  this  method  of  comparison, 
petitioner  alleges  an  average  dumping 
margin  of  28.29  percent. 

Notification  of  ITC. 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  proprietary 


information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  November 
24, 1986.  whether  there  is  a  reasonable 
indication  that  imports  of  certain  forged 
steel  crankshafts  from  the  FRG  are 
causing  material  injury,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
A  dministration 

October  29. 1986. 

[FR  Doc.  86-25121  Filed  11-5-86.  8:45  am] 

BILLING  CODE  3$10-OS-« 


National  Oceanic  and  Atmospheric 
Administration 

Coasta!  Zone  Management;  Federal 
Consistency  Appeal  by  Ronald 
Lafferty  From  an  Objection  by  the  New 
Jersey  Department  of  Environmental 
Protection 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  Appeal  and  Stay. 

On  October  17, 1986,  Ronald  Lafferty 
filed  a  notice  of  appeal  from  an 
objection  by  the  New  Jersey  Department 
of  Environmental  Protection  (DEP)  under 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act.  The  DEP  objected  to 
appellant's  bulkhead  constructed  at  306 
51st  Street.  Avalon,  New  Jersey,  without 
a  permit  form  the  Army  Corps  of 
Engineers. 

Appellant  and  the  DEP  are  currently 
negotiating  in  an  attempt  to  resolve  the 
inconsistencies  of  the  bulkhead  with  the 
New  Jersey  Coastal  Zone  Management 
Program.  During  these  negotiations,  this 
appeal  is  stayed  for  four  months.  This 
stay  can  be  extended  on  a  showing  of 
good  cause.  If  negotiations  are 
successful,  appallant  may  withdraw  his 
appeal.  If  the  parties  are  unable  to  settle 
their  differences,  either  on  their  own  or 
with  the  assistance  of  the  National 
Oceanic  and  Atmospheric 
Administration,  the  appeal  may  be 
resumed  at  the  request  of  the  parties,  or 
on  the  Secretary  of  Commerce's  motion. 
A  briefing  schedule  and  request  for 
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public  commenta  will  be  issued  at  that 
time. 

PM  AOORIOIML INKMMAT10N  CONTACT: 
L  Pittaan.  Office  of  the  General 
Counsel.  1825  Connecticut  Avenue, 
NW..  Suite  e03.  Washington.  DC  20235; 
(202)  673-5200. 

P'ederal  Domestic  Assistance  Catalog  No. 
11.419  Coaatal  Zone  Management  Program 
Admialstration] 

Dated:  November  3. 1988. 
DeaiaiW.MGGovara, 
GeneraJ  Cotuuel,  National  Oceanic  and 
A  tmoapheric  Administration. 
(FR  Doa  86-25110  Filed  11-5-86;  8:45  am] 
■UMQ  COM  M1»«^] 


Coestal  Zone  Menegement;  Federal 
Consietency  Appeal  by  the  County  of 
San  Mateo 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action;  Withdrawal  of  appeal. 

summary:  On  October  17. 1986,  the 
Secretary  of  Commerce  granted  the 
request  of  the  County  of  San  Mateo. 
California,  to  withdraw  its  appeal  filed 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act.  16  U.S.C. 
1456(cK3)(A).  The  County  had  appealed 
an  objection  by  the  CaUfomia  Coastal 
Commission  to  the  construction  of  a 
fence  in  Princeton-by-the-Sea.  The  fence 
was  built  to  block  vehicle  access  to  a 
marsh  adjacent  to  Princeton  Harbor. 
The  Commission  objected  to  the  fence 
because  it  also  blocked  beach  access  in 
violation  of  the  California  Coastal 
Management  Program. 

The  parties  to  mis  appeal  requested 
informal  mediation  assistance  from  the 
National  Oceanic  and  Atmospheric 
Administration's  Office  of  Ocean  and 
Coastal  Resource  Management.  The 
appeal  was  stayed  during  mediation, 
which  was  successful,  with  the  County 
agreeing  to  construct  six  new  parking 
spaces  adjacent  to  the  fenced  area.  The 
County  then  requested  permission  to 
withdraw  its  appeal 
fCm  PURTMER  MFONMATION  CONTACT: 
L  Pittman,  NOAA  Office  of  General 
Counsel.  1825  Connecticut  Avenue, 
NW,  Suite  803.  Washington,  DC  20235, 

[Federal  Damestic  Assistance  Catalog  No. 
11.419,  Coastal  Zone  Management  Program 
Administration.] 

Deted:  October  31. 1986. 
Denid  W.  McGovem. 
General  Counsel.  National  Oceanic  and 
AtauMpheric  Administration. 
(PR  Doc.  86-25047  Filed  ll-5-fl6;  8:45  am] 


[Modification  No.  2  to  Pannlt  No.  443] 

Marine  Mammal  Permit  Modification; 
Southwest  Fisheries  Center 

Correction 

In  FR  Doc.  86-23880  appearing  on 
page  37624  in  the  issue  of  Thursday, 
October  23, 1986,  make  the  following 
corrections: 

On  page  37624,  in  the  first  column,  in 
paragraph  "5.",  in  the  first  line,  "point" 
should  read  "permit",  and  in  the  last 
Une,  "1988"  should  read  "1989**. 

BILUNO  COOE  1S0S-01-M 


Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AOENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting,  November  18-19, 1986, 
at  the  Holiday  Inn,  Ooeanft'ont  at  39th 
Street,  Virginia  Beach,  VA  (telephone: 
804-428-1711),  to  consider  Amendment 
#7  to  the  Surf  Clam  and  Ocean  Quahog 
Fishery  Management  Plan;  to  consider 
joint  venture  applications  for  1987;  to 
review  river  herring  by  catch 
information,  as  well  as  to  discuss  other 
fishery  management  matters.  The  public 
meeting  may  be  lengthened  or  shortened 
depending  upon  progress  on  agenda 
items.  The  Council  also  may  convene  a 
closed  session  (not  open  to  the  public)  to 
discuss  personnel  and/or  national 
security  matters.  For  firther 
information,  contact  John  C.  Bryson, 
Executive  Director,  Mid-Atlantic  Fishery 
Management  Council,  Federal  building, 
300  South  New  Street,  Room  2115. 
Dover,  DE 19901;  telephone:  (302)  674- 
2331. 

Dated:  November  3, 1986. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management. 

National  Marine  Fisheries  Service. 

[FR  Doc.  86-25048  Filed  11-5-86;  8:45  am] 

BtLUNQ  CODE  3S10-23-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exduelve  Patent 
License 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  ^ant  to  Lehn  & 
Fink  Products  Group.  Sterling  Drug.  Ina. 
having  a  place  of  business  in  Montvale, 
New  jersey,  an  exclusive  right  to 
manufacture,  use  and  sell  cockroach- 
repellent  compositions  embodied  in  the 
inventions  entitled  "Cockroach 


Repellents,"  U.S.  Patent  Appifcations 
No.  6-«25.266  and  S.N.  6-825.329  and 
"Insect  Repellents,"  U.S.  Patent 
Application  S.N.  6-625,328.  The  patent 
rights  in  these  inventions  have  been 
assigned  to  the  United  States  of 
America. 

The  proposed  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  41 
CFR  101-4.1.  The  proposed  license  may 
be  granted  unless,  within  sixty  days 
from  the  date  of  this  published  Notice, 
NTIS  receives  written  evidence  and 
argimient  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
hcense  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing,  NTIS,  Box 
1423,  Springfield,  VA  22151. 
Douglas ).  Campion, 

Patent  Licensing  Specialist,  Office  of  Federal 
Patent  Licensing.  U.S.  Department  of 
Commerce.  National  Technical  Information 
Service. 

[FR  Doc.  86-25058  Filed  11-5-66;  8!45  am] 
BILUNO  COOE  3510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Limits  for  Certain  Cotton  and 
Man-Made  Fiber  Textiles  and  Textfle 
Products  Produced  or  Manufactured  in 
Thailand 

November  3, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  7, 
1986.  For  further  informatien  contact 
Kathy  Davis,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background  I 

The  Governments  of  the  United  States 
and  Thailand  have  a^eed  in 
consultations  to  further  amend  tiieir 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  July  27  and 
August  8. 1963,  as  previously  amended 
and  extended,  to  dn^  the  >i^>ort 
restraint  limit  for  men's  and  boys'  other 
wool  coats  in  Category  434  durk«  1966, 
and  to  establish,  among  otker  things. 
new  specific  limits  for  cotton  yams  in 
Categories  300  and  301,  wonrcn  fabrics  of 
man-made  fibers  m  Category  611,  and 
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polypropylene  bags  in  part  of  Category 
669  (only  TSUSA  number  385.5300). 
produced  or  manufactured  in  Thailand 
and  exported,  in  the  case  of  Categories 
300  and  301,  during  the  twelve-month 
period  which  began  on  January  1, 1986 
and  extends  through  December  31, 1986; 
m  the  case  of  Category  611,  during  the 
six  month  period  which  began  on  June  1, 
1986  and  extends  through  December  31, 
1986,  and  in  the  case  of  Category  669  pt., 
duimg  the  four-month  period  which 
began  on  September  1, 1986  and  extends 
through  December  31, 1986.  In  the  letter 
which  follows  this  notice  the  Chairman 
of  CITA  directs  the  Commissioner  of 
Customs  to  establish  these  new  specific 
limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  2a  1984  (49  FR  26622],  July 
16, 1984  (49  FR  28754),  November  9, 1964 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

November  3, 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissionen  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  November  27, 198&,  as  previously 
amended,  which  established  limits  for  certain 
categories  of  cotton,  wool  and  man-made 
Hber  textiles  and  textile  products,  produced 
or  manufactured  in  Thailand  and  exported 
during  the  agreement  year  which  began  on 
January  1, 1988. 

Effective  on  November  7, 198B,  the 
directive  of  November  27, 1885,  as  previously 
amended,  is  hereby  further  amended  to 
establish  the  following  limits  for  cotton 
textiles  in  Categories  300  and  301: 


Calegoty 


300 

301  pt«. 

301  pt'.. 


12-mo  iMInM  ImH  > 


5,000.000  poundi. 
SXXN/IOO  poMidi. 
1.000.000  poundiL 


■Tta  lm«i  hn*  not  hmn  wamtmi  to  aDOOHil  lor  any 
'*!?-S''S2S  ■"■  P?'***  ii- 1»«>  »*i»  31.  I9sa^  or 


Ainist  31.  tses.  _  ^v-mL^. 

«J.'2J^'"**»  *"•  "^  TSUSA  numlMa  SOOjaoeB  «id 
300.602S. 

■  In  CMgory  301,  ■«  TSUSA  nunters  kt  *m  eMom 
•xcapt  OioM  Mad  m  lootnota  2. 

Alao  effective  on  November  7, 1988,  the 
following  limits  should  be  established  for 
man-made  fiber  textile  products  in  Categories 
611  and  668  pt.: 


CMagory 


611 -_ 

060  pi*.. 


Z.300.0001 
850.000 


Unal  to 
31.  1886. 


1  to 
31, 


■TKa  Imiis  hava  nol  baan 


aituMad  to  acooum  tar  any 

r  31,  1886,  May  31.  1886.  or 


Auguat  31,  1986,  a*  Miptcaiila. 
f\n  Catagwy  668.  only  TSUSA  numbar  385,5300. 

Textile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
SUtes  prior  to  January  1. 1986  (Categories  300 
and  301).  prior  to  June  1, 1966  (Category  611), 
or  prior  to  September  1, 1988  (Category  868 
pt.)  shall  not  be  subject  to  this  directive. 

Textile  products  in  all  of  the  foregoing 
categories  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b]  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

William  H.  Houston  UI, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  86-25117  FUed  11-5-88;  8.-45  amj 


Request  for  Public  Conmient  on 
Bilateral  Textile  Coneultatlofis  With  ttw 
Government  of  Turkey  on  Categories 
350Mid605pt 

November  3, 1986. 

On  September  30, 1966,  the  United 
States  Government  under  Article  3  of 
the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as 
extended  by  Protocols  dated  December 
15, 1977,  December  22, 1981  and  July  31, 
1986.  requested  the  Government  of 
Turkey  to  enter  into  consultationB 
concenmig  expwts  to  the  United  States 
of  certain  cotton  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Turkey. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  Turkey,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
wardiouse  for  consumption  of  cotton 
dressing  gowns  in  Category  350  and 
man-made  fiber  handknitting  yams  in 
Category  605pt  (only  T5.U.SJ^ 
numbers  310.9310  and  3ia9320). 
produced  or  manufactured  m  Turkey 
and  exported  to  the  United  States  during 
the  twelve-month  period  which  began 
on  September  3a  1986  and  extends 
through  September  29. 1987  at  levels  of 
64,972  dozen  (Category  350)  and  747,011 
pounds  (Category  605pt.). 


Siunmary  market  statements  for  these 
categories  follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  these  categories  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  William 
H.  Houston  in,  Chainnan.  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration.  MS.  Department  of 
Commerce.  Washington.  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspecticm  in  the 
Office  of  Textiles  and  Apparel  Room 
3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC.  and  may  be  obtained 
upon  written  request 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  A^vements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Fedanl  Registw  on  December  13. 1982  (47  FR 
55700),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19824),  December 
14. 1983  (48  FR  55807),  December  3a  1983  (48 
FR  57584).  April  4, 1984  (48  FR  13397).  June  28. 
1984  («  FR  28822),  July  18, 1984  («  FR  28754). 
November  9, 1984  (48  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Sdiedules  of  the  United  States 
Annotated  (1988). 

WilKam  R  HoiMtan  m. 

Chairman,  Committee  far  the  Implementation 
of  Textile  Agreements. 

Turkey-^laikal  Statanant 

Category  350— Cotton  Dreuing  Gowns  and 
Robes— September  1988 

Summary  and  Conclusions 

U.S.  imports  erf  Category  350  from  Turkey 
were  86.878  dozen  during  the  year  ending  July 
1986  over  three  and  one-half  times  the  19,513 
dozen  imported  a  year  earlier.  During  the  first 
seven  months  of  1986,  ioqxwts  from  Turkey 
were  43.692  dozen,  a  threefold  increase  over 
the  14,178  dozen  imported  during  the  same 
period  of  1985  and  eight  percent  more  than 
the  amount  imported  during  the  full  year 
1985.  Turicey  is  the  fifth  largest  supplier  and 
the  largest  uncontrolled  supplier  of  Category 
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350  imports,  accountiiig  for  ten  percent  of 
1986  imports. 

The  U.S.  market  for  Category  350  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  of  imports  from  Turkey 
has  contributed  to  this  disruption. 
U.S.  Production  and  Market  Share 

U.S.  production  of  Category  350  declined 
by  11  percent  from  680  thousand  dozen  in 
1983  to  605  thousand  dozen  in  1985.  The  U.S. 
producers'  share  of  the  market  fell  from  60 
percent  in  1963  to  47  percent  in  1985. 
U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  350  grew  from  461 
thousand  dozen  in  1963  to  676  thousand 
dozen  in  1965,  a  47  percent  increase.  Imports 
continue  to  grow  in  1986.  Category  350 
imports  are  up  20  percent  in  the  frrat  seven 
months  of  1986.  The  ratio  of  imports  to 
domestic  production  increased  from  66 
percent  in  1983  to  112  percent  in  1985. 

Duty-Paid  Value  and  U.S.  Producers"  Price 

Approximately  88  percent  of  Category  350 
imports  form  Turkey  during  the  first  seven 
months  of  1986  entered  under  TSUSA  No. 
381.5020 — men's  and  boys'  cotton  dressing 
gowns  and  robes,  except  corduroy,  not  knit 
and  TSUSA  No.  384.4000— women's,  girls' 
and  infants'  cotton  dressing  gowns  and  robes, 
except  corduroy,  not  knit.  These  dressing 
gowns  and  robes  entered  the  U.S.  at  duty- 
paid  landed  values  below  the  U.S.  producer 
price  for  comparable  dressing  gowns  and 
robes. 

Turkey— Market  Statement 

Category  80S  Pt—Man-Made  Fiber 
Handknitting  Yarns— September  1986 
Summary  and  Conclusions 

U.S.  imports  of  Category  e05-Pt— man- 
made  fiber  handknitting  yams — from  Turkey 
totaled  985,050  pounds  during  the  year-ending 
July  19e&  This  is  nearly  four  and  half  times 
the  amount  imported  during  the  same  period 
a  year  eariier.  During  the  first  seven  months 
of  1986,  imports  of  handknitting  yams  from 
Turkey  were  920,344  pounds,  neariy  five 
times  the  amount  imported  during  the 
comparable  period  of  1965  and  ahnost  3  and 
a  half  time  the  level  imported  during  calendar 
year  1965.  Turkey  is  the  third  largest  supplier 
of  handknitting  yams  accounting  for  14.5 
percent  of  total  U.S.  imports  in  1986. 

The  sharp  and  substantial  increase  of  low- 
valued  imports  from  Turkey  are  severely 
disrupting  the  U.S.  market  for  man-made  fiber 
handknitting  yams. 

U.S.  Production  and  Mari(et  Share 

U.S.  production  of  handknitting  yams  in 
1985  was  18  percent  below  the  1983  level. 
During  the  first  six  months  of  1986, 
production  dropped  15  percent  below  the 
level  of  the  comparable  period  of  1965. 

U.S.  producers'  share  of  the  market  for 
domesticaUy  produced  and  imported  man- 
made  fiber  handknitting  yams  declined  horn 
93  percent  in  1983  to  81  percent  during  the 
first  sb(  months  of  1988. 

Import  and  Import  Penetration 
U.S.  imports  of  man-made  fiber 


handknitting  yams  ntore  than  doubled  in  1985 
reaching  6.9  million  pounds.  Imports  in  1986 
continue  to  increase  at  a  substantial  rate. 
Imports  for  the  first  seven  months  were  up  72 
percent  above  the  January-July  1985  level. 

The  ratio  of  importt  to  domestic  production 
during  the  first  six  months  of  1986  was  23.8 
percent,  more  than  3  limes  the  7.6  percent  of 
1963. 

Duty  Paid  Values  and  U.S.  Producers'  Price 
Approximately  90  percent  of  Category  605 
Pt.  man-made  fiber  handknitting  yams  from 
Turkey  during  the  first  seven  months  of  1988 
entered  under  TSUSA  No.  310.9320— man- 
made  fiber  handknitting  yam,  over  90  cents 
per  pound.  These  yams  are  entered  at  landed 
duty  paid  values  below  the  U.S.  producers' 
price  for  comparable  handknitting  yams. 

[FR  Doc.  86-25118  Filed  11-5-86;  8:45  am] 

BILUNQ  CODE  SSIO-OfMt 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  Activities  for  Conversion  to 
Contract 

action:  Notice.       I 

The  Air  Force  recently  determined 
that  the  satellite  Supply  function  at 
Kelly  AFB,  TX,  will  be  examined  for 
possible  conversion  to  contract. 

For  further  information  contact  Ms. 
Karen  Johnson.  HQ  ESC/XPMQ.  Kelly 
AFB.  TX.  telephone  (515)  925-2271. 
Patsy  |.  Conner, 

Air  Force  Federal  Register,  Liaison  Officer 
[FR  Doc.  86-25065  Filed  11-5-86;  8:45  am] 

BtLUNQ  CODE  3B10-01-M 


Pubilc  Information  Coliection 
Requirement  Submitted  to  OiMB 
Review 

action:  Public  Infoimation  Collection 
Requirement  Submitted  to  OMB  Review. 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
appUcable;  (3)  Abstract  statement  of 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 


of  the  information  proposal  may  be 
obtained. 

Revision  I 

Arrears  of  Pay  Designation  and/or 
Annuity  Beneficiary  Changes 
AF  form  114  will  request  or  update 
arrears  of  apy  (AOP)  designation 
information  from  Air  Force  retiree  and 
use  the  information  to  automate  and 
expedite  AOP  payments  to  beneficiaries 
when  the  retiree  dies. 

Individuals 

Responses:  3,000;  Burden  Hours:  150. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503, 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  VA  22202-4302.  telephone 
number  (202)  746-0933. 

SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 

may  be  obtained  from  Ms.  June  Parsons. 

AFAFC/RP.  Denver.  CO  80279-5000, 

telephone  number  (303)  370-7458. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

October  31. 1986. 

[FR  Doc.  86-25077  Filed  II-I5-86;  8:45  am] 

BILUNO  CODE  3S10-01-H 

USAF  Scientific  Advlsary  Board 


October  30, 1966. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Minuteman  III 
Penetration  Aids  will  meet  at 
Headquarters  Ballistic  Missile  Office. 
Norton  AFB  CA  on  November  24-25. 
1986  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review,  discuss  and  evaluate  the 
effectiveness  of  penetration  aids 
proposed  for  the  Minuteman  III. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5.  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  86-25059  Filed  11-6-86;  8:45  am] 

MLUNQ  CODE  391<M)1-M 
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DEPARTMENT  OF  EDUCATION 

Nationai  Board  of  the  Fund  for  th« 
Improvement  of  Postsecondary 
Educational;  Meeting 

agency:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  ED. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  section  10(a)(2))! 

DATE  December  4, 1986  at  9:00  a.m. 
through  December  6, 1986  at  12.-00  p.m. 

address:  Washington  Hilton,  1919 
Connecticut  Avenue,  NW.,  Washington, 
DC  20009. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Charles  Karelis,  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education.  7th  &  D  Streets.  SW., 
Washington,  DC  20202  (202)  245-6091. 

SUPPLEMENTARY  INFORMATION:  The 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  is  established  under  section 
1003  of  the  Higher  Education 
Amendments  of  1980,  Title  X  (20  U.S.C. 
1135a-l).  The  National  Board  of  the 
Fund  is  established  to  "advise  the 
Secretary  and  the  Director  of  the  Fund 
for  the  Improvement  of  Postsecondary 
Education  ...  on  the  selection  of 
projects  under  consideration  for  support 
by  the  Fund  in  its  competitions." 

The  meeting  of  the  National  Board 
will  be  open  to  the  public.  The  proposed 
agenda  includes: 

— An  orientation  and  introduction  of 

new  Board  members; 
— A  discussion  and  review  of  the  past 

year; 
— Development  and  discussion  of 

policies  and  priorities  for  the  coming 

year. 
— Observation  and  participation  in  the 

Fund  for  the  Improvement  of 

Postsecondary  Education  Annual 

Project  Directors'  Meeting. 

Records  shall  be  kept  of  all  Board 
proceedings,  and  shall  be  available  for 
public  inspection  at  the  Fund  for  the 
Improvement  of  Postsecondary 
Education.  7th  &  D  Streets.  SW..  Room 
3100.  Washington.  DC  20202  from  the 


hours  of  &-00  a.m.  to  4:30  p.m.  weekdays, 
except  Federal  Holidays. 
C.  Ranald  iOmbwling. 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  88-25096  FUed  11-5-86:  8:45  am] 

nUJNG  COOE  4M»41-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Renewal  of  the  Cttarter  of  The 
American  Statistical  Asaodation 
Committee  on  Energy  Statistics 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  I  hereby 
certify  that  the  renewal  of  the  charter  of 
the  American  Statistical  Association 
Committee  on  Energy  Statistics  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  cm  the 
Department  of  Energy  by  law.  This 
determination  follows  consultation  with 
the  Committee  Management  Seaietariat 
of  the  General  Services  Administration, 
pursuant  to  41  CFR  Subpart  101-6.1007. 

The  purpose  of  the  committee  is  to 
provide  advice  on  a  continuing  basis  to 
the  Administrator  of  the  Energy 
Information  Administraticm  (EIA), 
including: 

1.  Periodic  reviews  of  elements  of  EIA 
information  collection  and  analysis 
programs  and  the  provision  of 
recommendations; 

2.  Advice  on  priorities  of  technical 
and  methodological  issues  in  the 
planning,  operation,  and  review  of  EIA 
statistical  programs;  and 

3.  Advice  on  matters  concerning 
improved  energy  modeling  and 
forecasting  tools,  particularty  regarding 
their  functioning,  relevancy,  and  results. 

Further  information  cmiceming  this 
committee  can  be  obtained  from  Gloria 
Decker  (202-252-6990). 

Dated:  October  31. 1986. 
Charias  TienMy, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  86-25127  Filed  11-15-86;  8:45  am] 
BaXMQ  cooc  MB»-«t-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(SWH-FRL-3106-5] 

Solid  Waste  Dispoeal;  Household 
Hazardous  Waste;  State  Programs 

agency:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  availability  of  reports 
on  household  hazardous  waste  and  state 
solid  wtwte  (subtitle  D)  programs. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
announcing  the  availability  of  two 
reports.  The  first  report  is  entitled  "A 
Survey  of  Household  Hazardous  Waste 
and  Related  Collection  Programs."  This 
report  defines  household  hazardous 
waste  (HHW);  summarizes  existing 
information  regarding  the  presence  of 
HHW  in  residential  waste;  and 
discusses  the  impacts  of  HHW  on 
homeowners,  solid  waste  collection  and 
disposal  personnel,  and  the 
environment.  Information  about  HHW 
collection  programs  conducted  at  the 
State  and  local  levels  is  also  included  in 
the  report  The  second  report  m  entitled 
"Census  of  State  and  Territorial  Subtitle 
D  Non-Hazardous  Waste  Programs." 
This  report  simimarizes  the  results  of  a 
mail  survey  of  State  and  Territorial  non- 
hazardous  (soUd)  waste  regulatory 
programs.  Data  tram  all  the  States  and 
six  Territories  are  reported.  State 
organization  and  available  resources  for 
Subtitle  D  programs  are  given.  Numbers 
and  basic  characteristics  of  landfills, 
land  application  units,  and  surface 
impoimdments  are  included,  as  well  as 
information  on  regulations  and 
enforcement  patterns. 

ADDRESS:  The  reports  are  available  for 
viewing  at  all  EPA  libraries  and  in  the 
EPA  RCRA  docket  room,  VS. 
Enviroimiental  Protection  Agency,  401 M 
Street  SW.,  Washuigton.  DC  2046a  from 
9:30  a.m.  to  3:30  p.m..  Monday  thru 
Friday,  except  legal  holidays;  telephone: 
(202)  475-9327.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regidatory  docket  at  no  cost. 
Additional  copies  cost  20  cents  per  page. 
Limited  copies  of  the  HHW  report  are 
available,  while  supplies  last  fit)m  the 
EPA  RCRA/Superfund  Hotline  at  (800) 
424-^346  ((202)  382-3000  in  Washington. 
DC).  These  documents  are  available  for 
purchase  from  the  National  Technical 
Information  Service  (NTIS).  U.S. 
Department  of  Commerce,  Springfield. 
VA  22161.  at  (703)  487-4600:  "A  Survey 
of  Household  Hazardous  Waste  and 
Related  Collection  Programs"  (EPA/530- 
SW-86-038.  NTIS  No.:  P&-87-106-072. 
$18.95  hardcopy.  $8.50  microfiche)  and 
"A  Census  of  State  and  Territorial 
Subtitle  D  Non-Hazardous  Waste 
Programs"  (EPA/530-SW-86-039.  NTIS 
No.:  PB-87-108-08a  $24.95  hardcopy. 
$6.50  microfiche). 

FOR  FURTHER  MFORMATION  CONTACT: 

For  general  information,  call  the  RCRA 
Hotline  at  (800)  424-0346  ((202)  382-3000 
in  Washington,  DC).  For  technical 
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information  on  the  IIHW  report  contact. 
Gerry  Dorian.  Office  of  SoUd  Waste 
(WH-S65E).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460.  (202)  382-4688. 
For  information  on  the  State  Survey 
report,  contact  Allen  Geswein.  (202) 
382-4687.  at  the  same  address. 
SUPPLEMENTARY  INFOmUTION:  In  1979. 
under  the  authority  of  sections 
1008(a)(3)  and  4004(a)  of  Subtitle  D  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  promulgated 
the  "Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices" 
(40  CFR  Part  257).  These  Criteria  include 
environmental  performance  standards 
that  are  used  for  determining  which 
soHd  waste  disposal  facilities  and 
practices  pose  a  reasonable  probability 
of  adverse  effects  on  human  health  or 
the  environment.  Those  facilities  that 
violate  the  Criteria  are  deemed  "open 
dumps."  The  Criteria  are  enforced  by 
the  States  or  through  citizen  suits. 

In  1984.  Congress  passed  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA),  which  include 
several  major  provisions  regarding  the 
soUd  waste  regulatory  program.  The 
Amendments,  require  EPA  to  submit  a 
report  to  Congress  by  November  8. 1987, 
that  addresses  whether  the  current 
Criteria  (40  CFR  Part  257)  are  adequate 
to  protect  human  health  and  the 
environment,  and  whether  additional 
authorities  are  needed  to  enforce  the 
Criteria.  Further.  EPA  is  required  to 
revise  the  Criteria  by  March  31. 1988.  for 
facilities  that  may  receive  hazardous 
household  waste  or  small  quantity 
generator  (SQG)  hazardous  waste. 
HWSA  also  requires  the  States  to  have 
a  permit  program  for  the  existing 
Criteria  by  November  1987,  and  to  have 
a  revised  permit  program  18  months 
after  the  revised  Criteria  are 
promulgated. 

In  response  to  these  statutory 
mandates,  the  Agency  is  currently 
gathering  extensive  data  for  both  the 
report  to  Congress  and  the  Criteria 
revisions.  The  two  reports  being  made 
publicly  available  today  are  the  result  of 
two  of  these  data  collection  efforts. 

Household  Hazardous  Waste  Report 

The  report  entitled,  "A  Survey  of 
Household  Hazardous  Waste  and 
Related  Collection  Programs."  contains 
the  results  of  a  study  of  household 
hazardous  waste  that  addressed  the 
followmg  topics:  (1)  The  definition  of 
HHW;  (2)  the  quantities  of  HHW  in  the 
municipal  waste  of  stream;  (3)  the 
impacts  of  HHW  on  homeowners,  soHd 
waste  collection  and  disposal  personnel, 
and  the  environmental:  and  (4)  HHW 


collection  programs  conducted  at  the 
State  and  local  levels.  Included  in  the 
review  of  collection  programs  was  an 
examination  of  the  liability  of  operators 
and  sponsors  of  HHW  collection 
programs  under  RCRA  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA). 

As  part  of  the  study,  a  standard 
defmition  of  HHW  was  developed.  Lists 
of  household  products  that  may  be 
considered  household  hazardous 
wastes,  when  discarded,  were  prepared 
based  on  this  definition.  For  example, 
certain  products  within  the  following 
broad  classes  of  materials  could  be 
considered  HHW  when  discarded-  drain 
openers,  oven  cleaners,  wood  and  metal 
cleaners  and  polishes,  automotive  oil 
and  fuel  additives,  grease  and  rust 
solvents,  carburetor  and  fuel  injection 
cleaners,  air  conditioning  refrigerants, 
starter  fluids,  paint  thinners,  paint 
strippers  and  removers,  adhesives, 
herbicides,  pesticides  and  fungicides/ 
wood  preservatives.  The  report 
describes  the  criteria  used  in  the 
defmition  and  the  limitations  of  the 
analysis.  The  study  also  found  that  there 
is  very  little  data  on  the  quantities  of 
HHW  in  residential  wastes.  However, 
the  limited  studies  conducted  to  date 
indicate  that  HHW  is  a  small  portion  of 
all  residential  wastes. 

The  key  results  regarding  the  impacts 
of  HHW  on  the  environment,  refuse 
personnel,  and  homeowners  are 
summarized  in  the  report.  Although 
homeowners  are  assumed  to  have  been 
injured  due  to  the  presence  of  HHW  in 
their  homes,  no  data  were  available  to 
show  a  direct  correlation.  However,  a 
number  of  communities  across  the 
nation  have  reported  injuries  to 
sanitation  workers  that  have  been 
caused  by  HHW.  These  indicences  are 
often  associated  with  materials  that 
splash  or  spill  during  compaction, 
containers  that  explode,  or  materials 
that  emit  toxic  fumes. 

Much  recent  activity  has  focused  on 
HHW  collection  programs.  These 
programs  enlist  homeowners' 
cooperation  in  taking  HHW  to  collection 
centers  where  the  wastes  are  identified, 
packaged,  and  transported  to  secure 
waste  disposal  facilities.  The  number  of 
these  programs  has  grown  rapidly,  with 
over  30  States  having  conducted  a 
collection  program.  Information  on  these 
programs,  gathered  from  several 
sources,  is  summarized  in  the  report. 

A  major  element  of  all  programs  has 
been  public  education  related  to 
identification  of  HHW  and  developing 
an  awareness  of  the  environmental 
consequences  of  improper  disposal. 


Problems  currently  associated  with 
these  programs  include  relatively  low 
participation,  high  disposal  costs,  and 
sponsor  liability  concerns. 

State  Survey  Report 

The  report  entitled,  "Census  of  State 
and  Territorial  Subtitle  D  Non- 
Hazardous  Waste  Programs," 
summarizes  the  fmdings  of  a  mail 
survey  of  State  and  Teiritorial  non- 
hazardous  waste  regulatory  programs. 
The  survey  focused  on  three  key  areas: 
(1)  State  organization  and  resources;  (2) 
number  and  characteristics  of  landHlls. 
land  application  units,  tnd  surface 
impoundments;  and  (3)  characteristics  of 
the  regulatory  program  (e.g..  regulations, 
inspections,  violations). 

The  report  is  organized  in  six  major 
parts.  Part  I  contains  the  introduction  to 
the  report,  the  study  methodology,  and  a 
description  of  the  statistical  reliability  of 
the  data.  Part  II  describes  State 
organizational  structures  and  resources 
for  the  Subtitle  D  program.  Part  III 
provides  information  on  the  total 
number  and  basic  characteristics 
(owership.  acreage,  amount  of  waste 
received,  monitoring  systems,  design 
and  operational  controls)  of  Subtitle  D 
waste  facilities.  Part  IV  provides  data 
on  Subtitle  D  regulatory  programs, 
including  information  on  regulation  and 
enforcement  patterns,  fert  V  contains 
information  with  respect  to  the  nimiber 
and  quantity  of  Subtitle  D  facilities  that 
receive  exempted  small  quantity 
generator  hazardous  waste.  Part  VI 
provides  a  summary  and  conclusions  of 
the  report. 

There  are  four  appendices  to  the 
report.  Appendix  A  provides  the 
responses  to  a  survey  question 
concerning  Statewide  landfill  capacity 
problems.  Appendix  B  contains  data 
tables  with  estimates  of  landflll  tipping 
fees.  The  cover  letters  that  accompanied 
the  questionnaire  are  in  Appendix  C. 
Appendix  D  is  a  copy  of  the 
questionnaire  used  for  the  survey. 

Examples  of  some  of  the  key  survey 
results  contained  in  the  report  are  as 
follows: 

(1)  Approximately  227,000  Subtitle  D 
facilities  are  located  at  120.000 
establishment; 

(2)  The  total  number  of  Subtitle  D 
disposal  facilities  includes:  16.416 
landfills  (of  which  9,300  are  municipal 
waste  landfills),  18,889  Isnd  application 
units  (LAUs),  and  191,822  surface 
impoundments; 

(3)  Roughly  16  percent  of  all  Subtitle  D 
facilities,  or  36.000.  are  reported  to 
receive  hazardous  wastes  from 
households  or  small  quantity  generators; 
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(4]  Very  few  facilities  have  extensive 
design  and  operational  controls  and 
very  few  facilities  have  systems  to 
monitor  releases;  and 

(5)  State  Subtitle  D  regulations  and 
resources  vary  by  State  and  Territory. 

Dated:  October  27, 1988. 
J.W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  86-25101  Filed  11-5-86;  8:45  am] 
BILUNaCOOK 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notice; 
Acquisition  of  Banics  or  Bank  Holding 
Companies 

The  notificants  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  the  Change  in  Bank  Control  Act 
(12  U.S.C.  18170)  and  S  225.41  of  the 
Board's  Regulation  Y  (12  CFR  225.41)  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  Tor 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors. 

Comments  regarding  these 
applications  must  be  received  not  later 
than  November  21, 1986. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  The  Citizens  National  Bank  of 
Bowling  Green  Employee  Stock 
Ownership  Plan  and  Related  Trust, 
Bowling  Green,  Kentucky;  to  acquire 
16.58  percent  of  the  voting  shares  of 
Trans  Financial  Bancorp,  Inc.,  Bowling 
Green,  Kentucky,  and  thereby  indirectly 
acquire  The  Citizens  National  Bank  of 
Bowling  Green,  Bowling  Green, 
Kentucky. 

B.  Fedleial  Reserve  Bonk  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Arnold  B.  Chace,  Jr.,  Malcolm  G. 
Chace,  III,  Malcolm  G.  Chace  in  Trust, 
Malcolm  G.  Chace,  Jr.  Trust.  Jane  Chace 
Trust,  Jonathan  Chace  Clay  Trust,  EUot 
Chace  Trust,  Christian  Nolen  Trust, 
Arnold  E  Chace  ni  Trust,  Leigh  Fibers, 
Inc.,  and  William  R.  Dimeling  to  acquire 
83.2  percent  of  the  voting  shares  of 
Escrow  Corporation  of  America,  Inc., 


Pennock,  Minnesota,  and  thereby 
indirectly  acquire  State  Bank  of 
Pennock.  Peimock,  Minnesota;  and 
Heritage  Bank.  National  Association, 
Willmar,  Minnesota. 

2.  David  G.  Smith,  to  acquire  51.13 
percent  and  Keith  G.  Eltreira,  to  acquire 
48417  percent  of  the  voting  shares  of 
Jasper  Investment  Company,  Inc., 
Jasper,  Minnesota,  and  thereby 
indirectly  acquire  Jasper  State  Bank, 
Jasper,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  31, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25084  Filed  11-5-86:  8:45  am] 

BtLUNQ  CODE  t21«-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pul>llc  Health  Service 

National  Toxicology  Program,  Board 
of  Scientific  Couiwolors,  Moating 

Pursuant  to  Pub.  L  92-^463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors,  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  Building  101,  South  Campus, 
National  Institute  of  Environmental 
Health  Sciences,  Research  Triangle 
Park,  North  Carolina,  on  November  25, 
1986. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  until  adjounmient  on 
November  25.  The  preliminary  agenda 
with  approximate  times  are  as  follows: 
8:30  a.m.-9:00  a.m.— Report  of  the 

Director 
9«)  a.m.-9:30  a.m. — Overview  of  the 

NIEHS  Intramural  Research  Program 
9:30  a.m.-lOM)  a.m.— Overview  of  the 

NTP 
10:15  a.m.-ll:45  a.m. — ^Review  of 

Chemicals  Nominated  for  NTP 

Studies. 

(Ten  chemicals  will  be  reviewed.  Of 
these,  five  were  reviewed  by  the  NTP 
Chemical  Education  Committee  (CEC) 
on  April  29. 1986,  and  listed  in  the 
Federal  Register,  Volume  51,  No.  Ill,  p. 
21020,  June  10, 1986:  (1)  Cobalt 
naphthenate;  (2)  Di(2-ethylhexyl) 
sebecate;  (3)  Methylcyclopentadienyl 
manganese  tricarbonyl;  (4)  2- 
Methylquinoline;  and  (5)  4- 
Methylquinoline.  The  remaining  five 
chemicals,  which  are  benzodiazepine 
drugs,  were  reviewed  by  the  CEC  on 
September  16, 1986,  and  Usted  in  the 
Fedeial  Register.  Volume  51.  No.  197,  pp. 
36479-36480,  October  10, 1986:  (1) 
Chlordiazepoxide;  (2)  Cloraxepate;  (3) 
Diazepam;  (4)  Flurazepam;  and  (5) 
Oxazepam.) 


12:30  pjn.-4:45  p.m.— NIEHS  Cellular 
and  Genetic  Toxicology  Branch— Short- 
term  Assay  Evaluation. 

I.  Introduction. 

IL  Comparison  of  In  Vitro  Assay 
Results  with  Rodent  Carcinogenicity. 

ni.  Comparative  Evaluation  of  Short- 
term  In  Vivo  Assay. 

IV.  Statistical  Aspects. 

V.  Strategies  for  Testing  and  Other 
ImpUcations  of  the  Evaluation. 

"The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  Office  of  the  Director,  National 
Toxicology  Program.  P.O.  Box  12233. 
Research  Trian^  Paric,  North  Carolina 
27709,  teleiriione  (919)  541-3971.  FTS 
629-3971,  will  have  available  a  roster  of 
Board  members  and  other  program 
information  prior  to  the  meeting  and 
summary  minutes  subsequoit  to  the 
meeting. 

Dated:  October  30. 1986. 
David  P.  Rail, 

Director,  National  Toxicology  Program. 
[FR  Doc.  86-25087  Filed  11-5-86;  &4S  am] 
WUJNG  COOC  4140-01-W 


Restablishments 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463  (5  U.S.C. 
Appendix  2),  the  Office  of  the  Assistant 
Secretary  for  Health  announces  the 
reestablishment  by  the  Secretary, 
DHHS,  with  concurrence  by  the  General 
Services  Administration,  of  the 
following  advisory  committees: 

Designation:  Health  Care  Technology 
Study  Section. 

Purpose:  The  Study  Section  shall 
advise  the  Secretary  and  make 
recommendations  to  the  Director, 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment,  on  research  grant 
appUcations  in  medicine,  technology 
assessment,  the  information  sciences, 
decision  sciences  (operations  research, 
industrial  engineering,  health  care 
administration),  communications 
technology,  bioengineering,  and  related 
fields  as  applied  to  hospital-based 
ambulatory,  and  community  health  care. 
The  members  of  this  Study  Section  shall 
survey,  as  scientific  leaders,  the  status 
of  research  in  their  fields. 

Designation:  Health  Services 
Research  and  Developmental  Grants 
Review  Committee. 

Purpose:  The  Committee  shall  advise 
the  Secretary  and  make 
recommendations  to  the  Director, 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment,  on  research  grant 
applications  of  two  general  types.  One 
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type  of  application  involves  primarily 
analysis  and  the  use  of  statistical, 
economic,  and  other  theoretical 
approaches  to  examine  problems 
associated  with  the  delivery  of  health 
services.  The  other  type  of  application 
involves  the  analysis  of  data  diat  derive 
from  both  large  and  small-scale 
experiments  and  demonstrations  which 
are  designed  to  test  more  cost-effective 
or  efflcient  ways  to  provide  health 
services. 

Authority  for  the  Health  Care 
Technology  Study  Section  will  expire  on 
June  30, 1988,  and  the  authority  for  the 
Health  Services  Research  and 
Developmental  Grants  Review 
Committee  will  expire  on  September  30, 
1988.  unless  the  Secretary,  DHHS,  with 
the  concurrence  of  the  General  Services 
Administration,  formally  determines 
that  continuance  is  in  the  public  interest. 

Dated:  October  23. 1986. 

John  E.  Marshall, 

Director,  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment. 

[FR  Doc.  86-25078  Filed  11-5-66;  8:45  am] 

BILUNO  CODE  4160-17-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docfcat  No.  D-86-624;  FR-2300] 

Office  Of  the  Regional  Administrator- 
Regional  Housing  Commissioner,  Fort 
Wortt)  Regional  Office;  Designation 

agency:  Department  of  Housing  and 
Urban  Development. 

ACTION:  Designation  of  order  of 
succession. 


summary:  The  Regional 
Administrator — Regional  Housing 
Conunissioner  is  designating  officials 
who  may  serve  as  Acting  Regional 
Administrator— Regional  Housing 
Commissioner  during  the  absence, 
disability,  or  vacancy  in  the  position  of 
the  Regional  Administrator— Regional 
Housing  Commissioner. 

EFFECTIVE  DATE:  This  designation  is 
effective  October  8, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Hallan,  Director,  Management  and 
Budget  Division,  Office  of 
Administration.  Fort  Worth  Regional 
Office,  Department  of  Housing  and 
Urban  Development,  1600 
Throckmorton,  P.O.  Box  2905.  Forth 
Worth,  Texas  76113-2905,  Telephone 
(817)  885-^51  (this  is  not  a  toll-free 
niunber). 


Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional 
Administrator — Regional  Housing 
Commissioner  during  the  absence, 
disability,  or  vacancy  in  the  position  of 
the  Regional  Administrator — Regional 
Housing  Commissioner,  with  all  the 
powers,  functions,  and  duties 
redelegated  or  assigned  to  the  Regional 
Administrator— Regional  Housing 
Commissioner  Provided  that  no  official 
is  authorized  to  serve  as  Acting 
Regional  Administrator  unless  all 
preceding  listed  officials  in  this 
designation  are  unavailable  to  act  by 
reason  of  absence,  disability,  or  vacancy 
in  the  position: 

1.  Deputy  Regional  Administraton 

2.  Regional  Counsel; 

3.  Director,  Office  of  Community 
Planning  and  Development; 

4.  Director,  Office  of  Administration; 

5.  Director,  Office  of  Housing; 

6.  Director,  Office  of  Fair  Housing  and 
Equal  Opportunity;  and 

7.  Director,  Office  of  Public  Housing. 
This  designation  supersedes  the 

designation  published  at  44  FR  19043  on 
July  5, 1984. 

Authority:  Delegatioa  of  Authority  27  FR 
4319  (1962);  section  9(cJ,  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3531  note:  and  Interim  Order  U.  31  FR 
815  (1966). 
Sam  R.  Moseley,  ' 

Regional  Administrators-Regional  Housing 
Commissioner,  Region  VI. 

[FR  Doc.  86-25134  Filed  11-5-86;  8:45  am] 

MLUNQ  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-060-07-4213-24:  CA-13968] 

Filing  an  Airport  Lease  Application, 
Serial  Number  CA-13968,  San 
Bernardino  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  filing  an  airport  lease 
application. 

SUMMARY:  Notice  is  hereby  given  that  on 
May  10, 1983,  Mariton  P.  Forest  filed  an 
application  for  an  airport  lease  at  the 
Giant  Rock  landing  atrip  in  San 
Bernardino  County,  California  pursuant 
to  the  Act  of  May  24, 1928  (45  Stat.  728; 
49  U.S.C.  211-214)  as  amended  (55  Stat. 
621,  49  U.S.C.  211)  and  the  regulations 
thereunder  (43  CFR  Part  2911).  That 
filing  segregated  the  following  public 
lands  from  all  other  appropriations 


under  the  public  land  laws  effective 
May  10, 1963. 

San  Bernardino  Meridian 
T.  3N..  R.  6E., 

Sec.  19.  E>^E>4. 

Sec.  20,  SV^NWy4,  SWV*, 

Sec.  21,  W%NEy4,  NWV4 

Containing  640  acres.       i 

Comments  may  be  sent  to  the  Area 
Manager,  Bureau  of  Land  Management, 
150  Coolwater  Lane,  Barstow,  CA  92311. 
Serial  number  CA-13968  must  be 
included  in  the  conunents  to  identify  the 
pending  application. 

Dated:  October  30, 1986. 

Bary  A.  Freet 

Acting  District  Manager. 

[FR  Doc.  86-25129  Filed  11-6-86;  8:45  am] 

BILLMM  CODE  421(M0-M 


[OR-030-07-4322-02:  GP7-020] 

Vale  District  Grazing  Advisory  Board; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Vale  District  Grazing 
Advisory  Board  will  meet  December  9  in 
the  Vale  District  Office.  The  meeting 
agenda  will  include  discussion  of 
proposed  1987  range  improvement 
projects,  Rangeland  Program  Summary 
updates  for  the  Baker,  Northern  and 
Southern  Malheur  Resource  Areas,  and 
a  review  of  the  current  status  of 
remanded  grazing  decisions.  The 
advisory  board  vvill  also  be  briefed  on 
the  Cold  Springs  wild  horse  roimdup, 
1986  wildfire  rehabilitation,  and  the 
Vale  district's  policy  on  supplemental 
grazing  use. 

date:  The  meeting  will  be  held  Tuesday, 
December  9,  beginning  at  9:00  a.m.  in  the 
Vale  District  Office  conference  room. 

addresses:  The  Vale  District  Office  is 
located  at  100  East  Oregon  Street,  Vale, 
Oregon,  97918. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose,  Public  Affairs  Specialist, 
Vale  District  Office,  503-473-3144. 
David  Lodzinski,  I 

Associate  District  Manager 
[FR  Doc.  86-25130  Filed  ll-«-86;  8:45  am] 
BILUNO  COOE  4310-33-H 


[AZ-^10-87-4322-02;  1784-010] 

Arizona  Strip  District  Qrazing  Board: 
Meeting 

ACTION:  Notice  of  meeting. 
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summary:  The  Arizona  Strip  District 
Grazing  Board  will  meet  at  8:30  A.M.  on 
Tuesday.  December  2, 1986  at  the 
Holiday  Inn,  850  Bluff  Street,  St.  George. 
Utah.  The  primary  topics  for 
consideration  are  FY  1987  rangeland 
improvements  and  antelope  release 
update. 

FOR  FURTHER  INFORMATION  CONTACT 

G.  William  Lamb,  District  Manager,  196 
E.  Tabernacle,  St.  George.  Utah  84770, 
(801)  673-3545. 
SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  at  9 
A.M.  or  file  written  statements  for  the 
Board's  consideration. 

G.  Williani  Lamb, 

Arizona  Strip  District  Manager. 

[FR  Doc.  88-25060  Filed  11-5-88;  8.45  ami 

BILUNG  CODE  4310-33-li 

[AZ-010-87-4332-02: 1784-010] 

Arizona  Strip  District  Advisory 
Councii;  Meeting 

action:  Notice  of  meeting. 

summary:  The  Arizona  Strip  District 
Advisory  Council  will  meet  at  8:30  A.M. 
on  Thursday,  December  4, 1986  at  the 
Holiday  Inn,  850  Bluff  Street,  St.  George, 
Utah.  Primary  topics  on  agenda  are  on- 
going District  programs  and  discussion 
of  issues  related  to  minerals,  cultural 
resources;  wildlife  and  wilderness 
management. 

FOR  FURTHER  INFORMATION  CONTACT 

G.  William  Lamb,  District  Manager,  196 
E.  Tabernacle,  St.  George,  Utah  8477a 
(801)  673-3545. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Interested 

persons  may  make  oral  statements  at  2 

p.m.  or  file  written  statements  for  the 

Council's  consideration. 

G.  William  Lamb, 

Arizona  Strip  District  Manager. 

(FR  Doc.  88-25061  Filed  11-5-88;  8:45  am) 

BILLING  CODE  4310-32-M 


[NV-030-07-4322-02] 

Carson  City  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Carson  City 
District  Grazing  Advisory  Board. 

DATE:  December  11, 1986 — ^10:00  a  jn.  to 
3:30  p.m. 


DATES:  Conference  Room,  1535  Hot 
Springs  Road,  Suite  300,  Carson  City, 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Anderson,  Carson  City  District, 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  Suite  300,  Carson  City, 
Nevada  89701  (702)  882-1831. 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  first  meeting  for  the  newly 
elected  Carson  City  District  Grazing 
Advisory  Board.  The  charter  of  the 
Advisory  Board  provides  that  the  Board 
will  advise  the  Bureau  of  Land 
Management  (BLM)  District  Manager  in 
the  development  of  Allotment 
Management  Plans,  all  phases,  and  in 
the  expenditure  of  Range  Betterment 
Funds.  The  agenda  of  this  meeting  will 
include  election  of  officers,  discussion  of 
the  Carson  City  Range  Program  for  the 
1987  fiscal  year,  a  brief  discussion  of 
current  allotment  management  plans, 
plus  those  new  plans  for  1987  fiscal 
year,  and  the  status  of  the  land  use 
plans  as  they  pertain  to  the  grazing 
program  and  the  projects  that  will  be 
funded  by  1987  range  betterment  funds. 
The  meeting  is  open  to  the  public.  Any 
person  may  attend,  file  a  written 
statement  by  mail  or  appear  before  the 
board  at  2:00  p.m. 

lames  W.  Elliott, 

District  Manager. 

[FR  Doc.  86-25068  Filed  11-5-86;  8:45  am] 

BOXMG  CODE  4310-MC-U 

lMT-020-0ft-4410-02] 

Miles  City  District  Advisory  Cound; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  District  Office.  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463  that  a 
meeting  of  the  Miles  City  District 
Advisory  Council  will  be  held 
Wednesday,  December  10, 1986,  at  10 
a.m.  in  the  conference  room  at  the  Miles 
City  District,  Bureau  of  Land 
Management  Resource  Area  Offices, 
Miles  City  Plaza,  Miles  City,  Montana 
59301. 
The  agenda  is  as  follows: 

1.  Status  of  access  and  easement 
acquisition  program. 

2.  Report  on  "Access  in  Montana". 

3.  Status  of  Montana  BLM  Wilderness 
Designation  Process. 

4.  Consideration  of  resolution  on 
membership  apportionment  of  National 
Public  Lands  Advisory  Council 

The  meeting  is  open  to  the  public.  The 
public  may  make  oral  statements  before 
the  Advisory  Council  or  file  written 
statements  for  the  Council's 


consideration.  Depending  upon  the 
number  of  persons  wishing  to  make  an 
oral  statement,  a  person  time  limit  may 
be  established. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Bureau  of  Land 
Management  District  Office  and  will  be 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

District  Manager,  Miles  City  District, 

Bureau  of  Land  Management,  P.O.  Box 

940,  Miles  City,  Montana  59301 

Nat  MiUenbach, 

District  Manager. 

[FR  Doc.  86-25072  Filed  11-5-86;  a45  amj 

BILUm  CODE  4310-ON-M 


[AZ-040-07-4322-02] 

Safford  District  Advisory  Council  and 
Grazing  Advisory  Board;  Joint  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463  and  94- 
579  and  43  CFR  Part  1780.  that  meetings 
of  the  Safford  District  Advisory  Council 
and  the  Sa^ord  District  Grazing 
Advisory  Board  will  be  held.  Both  the 
Council  and  Board  meetings  will  be  in 
conjunction  with  a  field  tour  of  the  Lazy 
B  Ranch.  The  tour  will  start  at  the 
Safford  District  Office. 

date:  Monday,  December  15, 1986;  10:00 
a.m. 

address:  Safford  District  Office,  425  E. 

4th  Street,  Saf/ord,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pete  Zwaneveld,  Public  Affairs 
Speciahst  or  Jack  Rietz,  District  Range 
Conservationist  Safford  District  Office. 
425  East  4th  Street,  Safford,  Arizona 
85548.  Telephone  (602)  428^1040. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes  the 
following  items:  Field  tour  of  the  Lazy  B 
Ranch  to  observe  various  grazing 
management  systems,  including  Holistic 
Resource  Management:  Management 
Update;  and  Business  from  the  floor. 

The  concurrent  meetings  are  open  to 
the  public.  Council  and  Board  members 
will  meet  at  the  Safford  District  Office, 
425  East  4th  Street,  Safford,  Arizona,  at 
10:00  a.m.  From  there  they  will  depart 
via  BLM-provided  vehicles  for  a  tour  of 
the  Lazy  B  Ranch.  Members  of  the 
public  may  accompany  the  tour  but  must 
provide  their  own  transportation. 
Written  statements  may  be  filed  for 
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either  the  Council's  or  Board's 
consideration.  A  management  update 
and  business  from  the  floor  will  lake 
place  during  the  lunch  stop.  The  tour  is 
expected  to  return  to  Safford  by  5:00 
p.m. 

Summary  minutes  of  the  meetings  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 

Ddled:  October  31, 1986. 
Vernon  L  Saline, 

Acting  District  Manager. 

|FR  Doc.  86-25071  Filed  11-5-86;  8:45  am) 

BtUJNG  CODE  4310-32-M 


[AA-69S0-A.  AA-6980-B,  AA-6980-C] 

Alaska  Native  Claims  Selection;  Huna 
Totem  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(b)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C.  1601, 1613(b),  will  be 
issued  to  Huna  Totem  Corporation  for 
approximately  1,534.42  acres.  The  lands 
involved  are  in  the  vicinity  of  Hoonah, 
Alaska. 

U.S.  Survey  No.  2594 

Cooper  River  Meridian.  Alaska 
T.  43  S.,  R.  60  E: 
T.  43  S..  R.  61  E: 
T.  43  S.,  R.  62  E: 
T.  44  S..  R.  63  E; 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  JUNEAU 
EMPIRE.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management.  Alaska  State  Office. 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  December  8, 1986,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management,  Division 
of  Conveyance  Management  (960), 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Steven  L.  Willis,        | 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

jFR  Doc.  86-25056  Filed  11-5-86;  8:45  am) 
NIXING  CODE  4310-JA-ll 


lCA-010-07-4322-101 

Put)llc  Use  Restriction  (Extension); 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Extension  of  temporary  vehicle 
use  restrictions  in  the  Short  Canyon 
Area  within  Kern  County  in  the  Caliente 
Resource  Area,  Bakersfield  District, 
California. 

summary:  This  action  extends 
restrictions  on  vehicle  use  on  BLM- 
administered  public  land  in  the  Short 
Canyon  Area  in  Kern  County, 
California,  due  to  flood-caused  damage. 
Maps  of  the  affected  area  are  available 
at  the  Caliente  Resource  Area  Office, 
520  Butte  Street,  Bakersfield.  California. 
All  vehicle  use  in  this  area  is  prohibited, 
except  for  administrative  and 
rehabilitative  purposes.  Persons  allowed 
to  drive  in  the  area  will  be  designated 
by  an  authorized  officer.  This  closure 
will  continue  to  apply  until  December 
30, 1986.  or  will  open  earlier  if 
conditions  permit. 

The  public  lands  affected  by  this  closure 
are  located  in  portions  of  T.26S.,  R.35E., 
M.D.M.,  Sections  20.  21,  22,  26,  27,  28.  29.  32, 
33.  34.  and  35. 

SUPPLEMENTARY  INFORMATION:  Due  to 
extensive  flooding  that  occurred  during 
July  and  August  1984  and  severe  storms 
in  August  1986,  massive  amounts  of 
sandy  soils  have  been  eroded  and 
deposited  in  the  Short  Canyon  Area. 
These  recently  deposited  soils,  as  well 
as  eroded  hillside  soils,  and  loss  of  soil- 
holding  vegetation,  represent  a  potential 
hazard  in  that  they  are  highly  vulnerable 
to  further  erosion  and  subsequent 
massive  soil  movement.  This  situation 
directly  effects  commercial  and 
residential  developments  in  the  area.  In 
order  to  stabilize  the  eroded  area,  a 
temporary  vehicle  closure  will  be 
maintained  so  that  vegetation  can  be 
reestablished  to  protect  these  fragile 
soils.  Authority  for  this  vehicle  closure 
is  contained  in  CFR  Title  43,  Chapter  II, 
Part  8364.1(a). 

DATES:  This  vehicle  closure  is  effective 
from  November  16, 1987  through 
December  30. 1987.  unless  conditions 
permit  an  early  opening. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Carpenter.  Caliente  Resource 
Area  Manager,  Caliente  Resource  Area, 


Bureau  of  Land  Management.  520  Butte 
Street,  Bakersfield.  California  93305; 
(805)  861-4238. 

Dated:  October  29, 1988. 
Katherine  G.  McPeters, 

Acting  Caliente  Resource  Area  Manager. 
|FR  Doc.  86-25057  FHed  11-5-86;  8:45  am) 

BILUNG  CODE  4310-4O-« 

IAZ-020-07-4212-13;  A-22309] 

Realty  Action;  Exctiange  of  Mineral 
Estate;  Arizona 

The  following  described  federal 
mineral  estate  has  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976, 43 
U.S.C.  1716: 

Gila  and  Salt  River  Meridian 

T.  19  N..  R.  25  £., 
Section  30:  NEV4SWy4. 
Comprising  40  acres. 

In  exchange  for  the  federal  mineral 
estate  described  above,  the  United 
States  will  acquire  the  following 
privately  owned  mineral  estate: 

T.  19  N.,  R.  24  E.. 
Section  27.  SWy4SWV4. 
Comprising  40  acres. 

The  purpose  of  this  exchange  is  to 
acquire  the  mineral  estate  underlying  a 
parcel  of  land  that  is  to  be  added  to 
Petrified  Forest  National  Park.  The 
above  described  federal  mineral  estate 
is  not  encumbered  by  raining  claims. 
The  mineral  estate  to  be  acquired  by  the 
United  States  from  Santa  Fe  Mining, 
Inc.,  is  also  unencumbered. 

Based  on  leasable  and  locatable 
mineral  potential  reports,  it  has  been 
determined  that  the  overall  potential 
mineral  value  of  the  private  and  federal 
mineral  estates  are  approximately 
equal. 

Publication  of  this  notice  shall 
segregate  the  federal  minerals,  as 
described  in  this  notice,  from 
appropriation  under  the  mining  laws. 
This  segregative  effect  ahall  terminate 
upon  the  issuance  of  a  patent  or  two 
years  from  the  date  of  this  notice,  or 
upon  publication  of  a  Notice  of 
Termination. 

Detailed  information  concerning  the 
exchange,  including  the  locatable 
mineral  potential  and  the  leasable 
mineral  potential  reports,  can  be 
obtained  from  the  Phoenix  Resource 
Area  Manager,  2015  Wast  Deer  Valley 
Road.  Phoenix.  Arizona  85027.  For  a 
period  of  forty-five  (45)  days,  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Phoenix 
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District  Manager,  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road,  I^oenix,  Arizona  85027. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  October  30. 1966. 
Mariyn  V.  Jonw, 
District  Manager. 
[FR  Doc.  8B-2S070  Filed  11-6-66;  6:45  am] 


[CA-OIO-07-4t11-07-IICMi  CA-ltlW] 

RMRy  Aelloii;  CMhMoe  or  PuMte  Md 
PrtMM  tMids  In  Rtowilde  and  San 
CA 


:  Bureaa  of  Land  Management. 
IntMiior. 

AenOMB  Notice  of  realty  action— 
exdiante  of  Pubtic  and  Private  Land*. 
CA19U8L 


R  Tlw  following  described 
paUie  lands  have  been  determined  to  be 
suitable  for  dimosal  by  exchange  under 
section  206  of  Oe  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1970  (43  U.S.C  1716): 

I  and  RsMrvalioB 


Mvankh  County,  San  Bernardino  Meridian, 
CalifonUa 

T.  6S,  R.  IE., 

Sm.  14:  NW%  NW%.— A-1 
T.  78,  R.  S  E.. 
Sea  IS:  EM  EM,  SBV*  SEV*.— A-1 

Son  Dtego  County,  San  Bernardino  Meridian, 
Califomia 

T.118,R.1W, 

8e&  26:  Lot  14. 

Sec.  11:  Lot  6. 

Sec.  12:  Loto  8, 8, 11, 12. 13.— A-1 
T.  98,  R.  2W., 

Stc.  4:  8WM  NEK.  SE%  NWV*.  NM 
8W^i.-A-lAB 
T.  lis,  R.  3W, 

Sec.  9:  Lots  9  « 16.— A-1 
T.  12S..  R.  2B.. 

Sec.  26:  NWV4  NW%.— A-1 
T.  188,  R.  7E., 

Sea  2:  N%  NWM.  SWVi  NEy4.  HVt  ^.V* 
NWy4,  NEM  SWVi.— A-1;B 

Containing  470.53  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  SUtes  will  acquire  the  following 
described  non-federal  lands  in  Riverside 
County  from  The  Nature  Conservancy: 

San  Bernardino  Meridian,  California 

T.  4S,  R.  7E., 
Sea  6:  All. 
Containing  640.00  acres,  more  or  less. 

SUPPLEMENTARY  WtPORMATION:  The 

purpose  of  the  exchange  is  to  acquire  a 


portion  of  the  non-federal  lands  witliin 
the  proposed  13,030  acre  preserve  for 
the  Coachella  Valley  fringe-toed  lizard. 
The  lizard  is  federally  listed  as 
threatened  and  State  listed  as 
endangered.  The  Biireau  of  Land 
Management's  goal  is  to  acquire 
approximately  6,700  acres  within  the 
preserve.  The  acres  being  acquired  do 
not  constitute  habitat  for  the  lizard,  but 
provide  a  sand  source  required  for  the 
continuing  production  of  active  sand 
dune  areas  that  are  critical  habitat  for 
the  lizard.  Other  state  and  federal 
agencies  will  acquire  the  remaining 
portions  of  the  preserve.  The  public 
interest  will  be  well  served  by 
completing  this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
tlutnigh  acreage  adjustment,  or  by  cash 
payment  in  an  amount  not  to  exceed  25 
percent  of  tlie  value  of  the  lands  being 
transferred  out  of  federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to: 

A-1.  A  reservation  to  the  United 
States  of  a  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States;  Act  of  August  30, 1890 
(26  Stat.  391,  43  U.S.C.  945). 

A-2.  A  right-of-way  for  a  water  tank 
and  pipeline  granted  to  Anthony 
DiMaggio  pursuemt  to  the  Act  of  October 
21, 1978  (43  U.S.C.  1761);  Grant  No.  CA 
18124. 

B.  All  the  Geothermal  Steam  and 
assodated  Geothermal  Resources  shall 
be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation, 
wiiich  will  be  incorporated  in  the  patent 
document  is  available  for  review  at  this 
BLM  office. 

Publication  of  diis  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  law,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  detailed  information  concerning 
this  exchange,  including  the  planning 
documents,  enviroiunental  assessment 
and  land  report,  contact  Peter  A. 
Kempenich,  BLM  Indio  Resource  Area 
Office,  1900  E.  Tahquitz-McCallum  Way, 
Suite  B-1,  Palm  Springs,  Califomia 
92262. 

For  a  period  of  45  days  after 
publication  of  this  Notice  in  die  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Califomia  Desert  District,  1695  Spruce 
Street,  Riverside,  Califomia  92507.  Any 
adverse  comments  will  be  evaluated  by 


the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  (rf  the 
Interior. 

Dated:  October  30, 1966. 
Bary  A.Fraet, 
Acting  District  Manager. 
[FR  Doc  86-25131  Filed  11-5-86;  8:45  am] 

BtLUNQ  COOC  431«-«0-M 


[WY-920-07-41 11-15-7001;  W-9M66] 

Proposed  Reinstatament  Of 
Terminatod  OU  and  Gas  Laaaa, 
Wyomir>g 

October  30, 1986. 

Pursuant  to  the  Provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (n)(l). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-95566  for  lands  in  Natrona 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16-2/3  percent 
respectively. 

The  lessee  has  paid  the  required  $500 
admimstrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Feileral  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e]  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-g5566  effective  July  1, 1986, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Patricia  J.  Wattles, 
Acting  Chief,  Leasing  Section. 
[FR  Doc.  B&-25073  Filed  11-5-86;  8:45  am] 

BtLUNQ  coos  43  te-21-ll 


[WY-920-07-41 11-15-7001;  W-7006O-A] 

Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease, 
Wyoming 

October  30, 1986. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a]  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-70060-A  for  lands  in 
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Converse  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $7  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d]  and  (e]  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-70060-A  effective  August  1, 
1988,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Patricia  ].  Wattles, 

Acting  Chief,  Leasing  Section. 

[FR  Dot  88-25074  Filed  11-5-86;  8:45  am) 

BMJJNQ  coot  «3to-aa-4s 

[WY-920-07-4111-15-7t)01;  W-90534] 

Proposed  Reinstatement  of 
Terminated  CM  and  Gas  Lease, 
wyomng 

October  29, 1986. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-40534  for  lands  in  Big  Horn 
County,  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-90534  effective  February  1. 
1986,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Patricia  J.  Wattles. 

Acting  Chief.  Leasing  Section. 

[PR  Doc.  86-25075  Filed  11-5-86;  8;45  am| 

BILUNO  COOE  O10-22-M 


Fish  and  WHdlife  Service 


Issuance  of  Permit  for  Marine 
Mammals  | 

On  August  4, 1996,  a  notice  was 
published  in  the  Federal  Register 
(51(149)  FR  27918)  that  an  application 
had  been  filed  with  the  Fish  and 
Wildlife  Service  by  Vancouver  Public 
Aquarium  (PRT-709567)  for  a  permit  to 
take  and  export  two  Alaskan  sea  otters 
(Enhydra  lutris  lutris)  for  public  display. 

Notice  is  hereby  given  that  on 
October  22, 1986,  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  and  the 
Endangered  Species  Act  (16  U.S.C. 
1539).  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

The  permits  are  available  for  public 
inspection  during  normal  business  hours 
at  \he  Fish  and  Wildlife  Service's  Office 
in  Room  605. 1000  North  Glebe  Road. 
Arlington,  Virginia  22201. 

Dated:  October  31, 1986. 
R.K.  Robinson. 

Chief  Federal  Wildlife  Permit  Office. 
(FR  Doc.  86-25115  Filed  11-5-86:  8:45  am] 

BILUNQ  CODE  4310-CS-M 


Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Oil  and 
Gas  Information  Program 

Notice.  Availability  of  1986  Outer 
Continental  Shelf  Information  Program 
(OCSIP)  Documents  for  the  Atlantic. 
Pacific,  and  Gulf  of  Mexico  Regions,  and 
the  OCS  National  Compendium. 

Summary:  The  OCSIP  has  recently 
published  the  following  documents  in 
compliance  with  the  OCS  Lands  Act 
Amendments  of  1978  and  30  CFR  252.4: 

MMS  86-0017    OCS  National 

Compendium.  "Outer  Continental 

Sheif  Oil  and  Gas  Information  through 

1984" 
MMS  86-0060    Pacific  Summary 

Report/Index:  November  1984-May 

1986 
MMS  86-0084     Gulf  of  Mexico 

Summary  Report/Index:  November 

1984-June  1986 
MMS  86-0071     At  fan  tic  Summary/ 

Index:  January  1985-June  1986 

In  an  effort  to  publish  a  more  cost 
effective  document  the  OCSIP  has  made 
an  evolution  of  format  changes  during 
the  past  year,  as  can  be  seen  in  the 
document  title  variations  listed  above. 
The  resulting  format  for  1987  should 
provide  a  more  succinct  reference  tool 


for  State  and  local  planners,  as  well  as 
to  Federal  Government  managers. 

While  still  reporting  on  the  standard 
topics,  the  OCSIP  is  striving  to  eliminate 
parallel  coverage  so  that  the  documents 
will  be  easier  to  read  and  cheaper  to 
publish,  yet  still  be  as  Information  and 
up-to-date  as  possible.  The  first  format 
change  combined  the  subregional 
documents  of  the  Alaska  (Arctic,  Bering. 
Gulf  of  Alaska)  and  Atlantic  (North, 
Mid,  and  South)  Regions  into  one 
document  for  each  region,  instead  of 
three. 

Another  format  change  further 
combined  the  regional  summary  reports 
and  the  regional  indexes  into  one 
document  for  each  region;  i.e.,  Summary 
Report/Index. 

The  standard  topics  still  include  the 
following: 

(1)  Offshore  oil  and  gas  resources. 

(2)  Magnitude  and  timing  of  OCS 
development. 

(3)  Oil  and  gas  transportation 
strategies. 

(4)  Nature  and  location  of  onshore 
support  facilities. 

(5)  Appendixes  of  OCS-related  studies 
and  issues,  Federal  and  State  agency 
directories,  Federal  depository  libraries, 
and  leasing  procedure  descriptions. 

The  OCS  National  Compendium 
(MMS  86-0017)  is  a  consolidated  volume 
of  historical  data  taken  from  past  OCSIP 
Summary  Reports  and  Indexes,  which 
provides  a  national  overview  as  well  as 
allowing  regional  comparisons.  Where 
information  was  available,  worldwide 
offshore  data  have  been  included  for 


comparison. 

To  obtain:  Copies  of  the  documents 
may  be  obtained  free  of  charge  from  the 
OCS  Information  Program.  Office  of 
Offshore  Information  and  Publications, 
Minerals  Management  Service,  1951 
Kidwell  Drive,  Suite  601,  Mail  Stop  642, 
Vienna,  Virginia  22180.  Telephone  (703) 
285-2280. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  L  Slitor,  Chief,  OCS 
Information  Program,  Minerals 
Management  Service,  1951  Kidwell 
Drive.  Suite  601,  Mail  Stop  642,  Vienna. 
Virginia  22180.  Telephqne  (703)  285- 
2285. 

Dated:  October  28,  IS 

|ohn  GoU, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 

(FR  Doc.  86-25066  Filed  11-5-86;  8:45  am| 

BILLINQ  COOE  4310-im-M 


Federal  Register  /  Vol.  51.  No.  215  /  Thuraday.  November  6.  1986  /  Noticeii 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Sulmltted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Papwwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  395- 
7313. 

Title:  State  Regulatory  Authority: 
Inspection  and  Enforcement,  30  CFR 
Part  840. 

Abstract:  This  information  collection 
requirement  is  authorized  by  section  521 
of  Pub.  L.  95-87.  This  provision  requires 
the  regulatory  authority  to  submit  and 
maintain  inspection  records  for  public 
review.  This  information  is  necessary  to 
meet  the  public  participation  provisions 
of  the  Act.  Public  review  assures  the 
public  that  the  State  is  meeting  the 
requirements  of  the  Act  and  approved 
State  regulatory  program. 

Bureau  Form  Number:  None. 

Frequency:  Quarterly,  monthly  and  on 
occasion. 

Description  of  Respondents:  State 
Regulatory  Authorities. 

Annual  Responses:  144,408. 

Annual  Burden  Hours:  216.804. 

Bureau  clearance  officer:  Darlene 
Grose  Boyd  202-343-5447. 

Dated:  August  13, 1986. 

Donald  L.  Hinderliter, 

Acting,  Assistant  Director  for  Budget  and 
Administration. 

[PR  Doc.  86-25108  Filed  11-5-86;  8:45  am] 
nixiNa  cooE  mio-os-m 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-271X] 

Chicago  A  Illinois  Midland  Railway 
Company;  Exemption;  Abandonment  In 
Christian  County,  IL 

aqency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10903,  et  seq.,  the  abandonment 
by  Chicago  &  Illinois  Midland  Railway 
Company  of  its  "B&O  connection  track" 
(track  Nos.  6  and  11),  a  distance  of 
approximately  1.5  miles  in  Taylorville, 
Christian  County,  IL,  subject  to  standard 
labor  protective  conditions  and  the  filing 
of  a  notice  of  environment  and  energy 
matters  on  the  designated  State  agency 
in  Illinois. 

dates:  This  exemption  will  be  effective 
on  December  8, 1986.  Petitions  to  stay 
must  be  filed  by  November  17, 1986,  and 
petitions  for  reconsideration  must  be 
filed  by  November  26, 1986. 
addresses:  Send  pleadings  referring  to 
Docket  No.  AB-271X  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  William 
G.  Harvey,  P.O.  Box  139,  Springfield, 
IL  62705 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Biiilding. 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  October  30, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  86-25082  Filed  11-5-86;  8:45  am] 
MLUNO  CODE  703S41-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  in  Clean 
Air  Act  Enforcement  Action 

In  accordance  with  Departmmtal 
Policy,  28  CFR  50.7  38  FR  19029,  notice  is 
hereby  given  that  a  consent  decree  in 
United  States  v.  Osceola  Farms  Co.  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Florida 
on  October  24, 1986.  The  proposed 
consent  decree  requires  Osceola  Farms 
to  comply  with  applicable  Clean  Air  Act 
requirements  governing  emissions  of 
particular  matter,  implement  certain 
operation  and  maintenance  procedures 
for  three  years,  and  pay  a  civil  penalty 
of  $85,000. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  publication 


date  of  this  notice,  written  comments 
relating  to  the  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  refer  to 
United  States  v.  Osceola  Farms  Co..  90- 
5-2-1-870. 

The  consent  decree  can  be  examined 
at  the  office  of  the  United  States 
Attorney,  155  S.  Miami  Avenue.  Room 
500.  Miami,  Florida  33130.  the  Region  IV 
Office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street.  NE.. 
Atlanta.  Georgia,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
U.S.  Department  of  Justice.  (Room  1515). 
Ninth  and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20530.  Copies  of  the 
consent  decree  can  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section  at 
the  above  address. 
F.  Henry  Habicht.  n. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  86-25063  Filed  11-5-86;  8:45  am] 

BHJJNQ  COOE  4410-01-11 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

Cleveland  Electric  illuminating  Co.,  et 
al.;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  a  portion  of  the  requirements  of 
Appendix  E  to  10  CFR  Part  50  to  the 
Cleveland  Electric  Illuminating 
Company  (CEI).  Duquesne  Light 
Company.  Ohio  Edison  Company. 
Pennsylvania  Power  Compmny,  and 
Toledo  Edison  Company  (the  licensees) 
for  the  Perry  Nuclear  Power  Plant.  Unit 
No.  1,  located  at  the  licensees'  site  in 
Lake  County,  Ohio.  The  exemption  was 
requested  by  the  licensees  by  letter  from 
CEI  dated  October  30, 1988. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  will  permit  the  licensees, 
following  the  Commission's  issuance  of 
a  full  power  operating  license  for  the 
facility,  to  operate  the  unit  above  5%  of 
its  rated  power  without  conducting 
another  offsite  full  participation 
emergency  preparedness  exercise  prior 
to  May  1988. 

Section  IV.F.l  of  10  CFR  Part  50, 
Appendix  E,  requires  that  a  full 
participation  execrise  of  the  offsite 
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emergency  preparedness  plans  be 
oonducted  within  1  year  prior  to 
operation  above  5%  of  rated  power.  The 
Perry  emergency  plan  was  previously 
exercised  on  April  15, 1986.  with  state 
and  local  government  participation. 
However,  the  need  for  this  exemption 
has  arisen  because  the  Federal 
Eaaeigaicy  Agency  (FEMA).  in  its  report 
dated  September  5, 1966.  has 
characterized  the  April  1966  exercise  as 
demonstrating  full  participation  for 
Ashtabula.  Geauga  and  Lake  Counties 
of  Ohio,  but  partial  participation  for  the 
State  of  Ohio. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed  to 
permit  the  licensee  to  proceed  with 
operation  above  5%  of  rated  power  prior 
to  conducting  another  offsite  emergency 
preparedness  exercise.  The  next 
exericse  with  full  participation  at  the 
State  and  County  level  is  presendy 
scheduled  for  May  1988.  An  alternative 
possibility  is  to  upgrade  an  onsite 
exercise  planned  for  May  1987  to 
include  full  offsite  participation. 
However,  neither  date  would  be  timely 
for  Perry  Unit  1.  which  is  expected  to  be 
ready  by  mid  to  late  November  1986  for 
operation  above  5%  of  rated  power. 

Environmental  Impact  of  the  Proposed 
Action:  The  exemption  would  not  affect 
the  environemtal  impact  of  the  facility 
because  the  level  of  emergency 
preparedness  will  not  be  degraded  by  its 
issuance.  Both  FEMA  and  the  NRC 
concluded  from  the  April  1986  exercise 
that  the  results  provide  reasonable 
assurance  of  adequate  offsite  emergency 
preparedness  relative  to  the  Perry  Plant. 
Therefore,  the  proposed  exemption  does 
not  involve  a  significant  radiological 
environmental  impact  In  addition,  the 
action  would  have  no  effect  on 
nonradiological  environmental  impacts 
associated  with  the  Perry  Plant 

Alternative  to  the  Proposed  Action: 
Because  the  staff  has  concluded  that 
there  is  no  significant  impact  associated 
with  the  proposed  exemption,  any 
alternative  to  the  exemption  will  have 
either  no  environmental  impact  or 
greater  environmental  impact. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Perry  Nuclear  Power  Plant 
Units  1  and  2."  dated  August  1982. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  consulted  FEMA  regarding  its 
September  5, 1986  report.  No  other 
agencies  or  persons  were  contacted. 


Hndkig  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  environmental 
assessment  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  details  with  respect  to  this  action, 
see  the  request  for  exemption  dated 
October  30. 1986.  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Sti^et 
NW..  Washington.  DC.  and  at  the  Perry 
Public  Library,  3753  Main  Street.  Perry. 
Ohio  44081. 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  November  1986. 

Walter  R.  Butler,        | 

Director,  BWR  Project  Directorate  No.  4. 
Division  of  BWR  Licensing. 
(FR  Doc.  86-25133  Filed  11-5-86:  8:45  am) 
MUMQ  COOC  7SM-ei-M 


Advisory  CommlttM  on  Reactor 
Safeguards,  Subcommittee  on  Spent 
Fuel  Storage;  Meeting 

The  ACRS  Subcommittee  on  Spent 
Fuel  Storage  will  hold  a  meeting  on 
November  21. 1988.  Room  1046. 1717  H 
Sb-eet.  NW..  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  November  21. 1986—8:30  a.m. 
Until  the  Conclusioo  of  Business 

The  Subcommittee  will  continue  its 
review  of  10  CFR  Part  72,  "Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  and  High 
Level  Radioactive  Waste"  and 
Monitored  Retrievable  Storage  (MRS). 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  ^e 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 

meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Owen  Merrill  (telephone  202/634-1414) 
between  &-15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  whicy  may 
have  occurred. 

Dated:  November  3, 1986. 

Morton  W.  Ubaridn, 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  86-25113  Filed  11-5-86  8:45  am) 
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Proposed  Availability  of  FY  1987 
Funds  for  Rnancial  Aaslstanca  To 
Enhance  Technology  Transfer  and 
Dissemination  of  Nuclear  Energy 
Process  and  Safety  Information 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC),  Office  of  Nuclear 
Regulatory  Research  announces 
proposed  availability  of  FY  1987  funds 
to  support  professional  meetings 
symposia,  conferences,  national  and 
international  commissions  and 
publications  for  the  expansion, 
exchange  and  transfer  of  knowledge, 
ideas  and  concepts  directed  toward  the 
research  necessary  to  provide  a 
technology  base  to  assess  the  safety  of 
nuclear  power  (hereinafter  called 
project). 
Projects  will  be  funded  through  grants. 

EFFECTIVE  DATE:  November  1, 1986 
through  September  30, 1987. 

address:  U.S.  Nuclear  Regulatory 
Commission.  Attn:  Grants  Officer, 
Division  of  Contracts.  Office  of 
Administration.  Washii^ton,  DC  20555. 

FOR  FURTHER  mFORMATION  CONTACT: 

The  cognizant  NRC  grant  official  is  Mr. 
Ronald  Thompson,  telephone  (301)  492- 
4322. 
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SUPPLEMENTARY  INFORMATION: 

A.  Scope  and  PurpoM  of  this 
Announcement 

Pursuant  to  section  31.a.  and  141  .b.  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  the  NRC's  OfTice  of  Nuclear 
Regulatory  Research  proposes  to 
support  educaticmal  institutions, 
nonprofit  institutions,  state  arid  local 
governments,  and  professional  societies 
through  providing  funds  for  expansion, 
exchange  and  transfer  of  Icnowledge, 
ideas  and  concepts  directed  toward  the 
research  program.  The  program 
includes,  but  is  not  limited  to,  support  of 
professional  meetings,  symposia, 
conferences,  national  and  international 
commissions,  and  publications.  The 
primary  purpose  of  this  will  be  to 
stimulate  research  to  provide  a 
technological  base  for  the  safety 
assessment  of  systems  and  subsystems 
technologies  used  in  nuclear  power 
applications.  The  results  of  this  program 
will  be  to  increase  public  understanding 
relating  to  nuclear  safety,  to  enlarge  the 
funds  of  theoretical  and  practical 
knowledge  and  technical  information, 
and  ultimately  to  enhance  the  protection 
of  the  public  health  and  safety. 

B.  Eligible  Applicants 
Educational  institutions,  nonprofit 

entities,  state  and  local  governments 
and  professional  societies  are  eligible  to 
apply  for  a  grimt  under  this 
announcement 

C.  Research  Proposals 

A  research  proposal  should  describe: 
(i)  The  objectives  and  scientific 
significance  of  the  proposed  meeting, 
symposium,  conference,  or  commission; 
(ii)  the  methodology  to  be  proposed  or 
discussed,  and  its  suitabihty;  (iii)  the 
qualifications  of  the  participants  and  the 
proposing  organization;  and  (iv)  the 
level  of  financial  support  required  to 
perform  the  proposed  effort. 

Proposals  should  be  as  brief  and 
concise  as  is  consistent  with 
communication  to  the  reviewers.  Neither 
unduly  elaborate  applications  nor 
voluminous  supporting  documentation  is 
desired. 

State  and  local  governments  shall 
submit  proposals  utilizing  the  standard 
forms  specified  in  Office  of  Management 
and  Budget  (OMB)  Circular  A-102, 
Attachment  M.  Nonprofit  organizations, 
universities,  and  professional  societies 
shall  submit  proposals  utilizing  the 
standard  forms  stipulated  on  OMB 
Circular  A-110,  Attachment  M. 

The  format  used  for  project  proposals 
should  give  a  clear  presentation  of  the 
proposed  project  and  its  relation  to  the 
specific  objectives  contained  in  this 
notice.  Each  proposal  should  follow  the 


format  outUned  below  unless  the  NRC 
specifically  authorizes  exception. 

1.  Cover  Page.  The  Cover  Page  should 
be  typed  according  to  the  following 
format  (submit  separate  cover  pages  if 
the  pr(^06€il  is  multi-institutional): 

Title  of  Proposal — To  include  the  term 
"conference,"  "symposium," 
"workshop."  or  other  similar  designation 
to  assist  in  the  identification  of  the 
project; 

Location  and  Dates  of  Conferences, 
Symposium,  Workshop,  etc.; 

Name  of  Principal  Participants; 

Total  Cost  of  Proposal; 

Period  of  Proposal; 

Organization  ot  Institution  and 
Department; 

Required  Signatures: 

Principal  Participants: 

Name:- 

Date:  

Address:    

Telephone  No.: 

Required  Otganization  Approval: 

Name: 

Date:  

Address: 


Telephone  No.: 

Organization  Financial  Officer 

Name: 

Date: 


Address:    

Telephone  No.: 

2.  Project  Description.  Each  proposal 
shall  provide,  in  ten  pages  or  less,  a 
complete  and  accurate  description  of  the 
proposed  project.  This  section  should 
provide  die  basic  infcmnation  to  be  used 
in  evaluating  the  proposal  to  determine 
its  priority  for  funding. 

AppUcants  must  identify  other 
proposed  sources  of  financial  support 
for  a  particular  project. 

The  information  provided  in  this 
section  must  be  brief  and  specific. 
Detailed  background  information  may 
be  included  as  supporting 
documentation  to  the  proposal. 

The  following  format  shall  be  used  for 
the  project  description: 

(a]  Project  Goals  and  Objectives: 
The  project's  objectives  must  be 

clearly  and  unambiguously  stated. 

The  proposal  should  justify  the  project 
including  the  problems  it  intends  to 
clarify  and  the  development  it  may 
stimulate. 

(b]  Project  Outline: 

The  proposal  should  show  the  project 
format  and  agenda,  including  a  list  of 
principal  areas  or  topics  to  be 
addressed. 

(c]  Project  Benefits: 

The  proposal  should  indicate  the 
direct  and  indirect  benefits  diat  the 
project  seeks  to  achieve  and  to  whom 
these  benefits  will  accrue. 

(d]  Project  Management: 


The  proposal  should  describe  the 
physical  facihties  required  for  the 
conduct  of  the  project  Further,  the 
proposal  should  include  brief 
biographical  sketches  of  individuals 
responsible  for  planning  the  project 

(e)  Project  Costs: 

Nonprofit  organizations  shall  adhere 
to  the  cost  principles  set  forth  in  OMB 
Circular  A-122;  Educational  Institutions 
shall  adhere  to  the  cost  principles  set 
forth  in  OMB  Circular  A-21;  and  state 
and  local  governments  shall  adhere  to 
the  cost  principles  set  forth  in  OMB 
Circular  A-87. 

The  proposal  must  provide  a  detailed 
schedule  of  project  costs,  identifying  in 
particular 

(1)  Salaries — in  proportion  to  the  time 
or  effort  directly  related  to  the  project; 

(2)  Equipment  (rental  only); 

(3)  Travel  and  Per  Diem/^ibsistence 
in  relation  to  the  project; 

(4)  Pubhcation  Costs; 

(5)  Other  Direct  Costs  (specify) — e.g.. 
suppUes  or  registration  fees; 

Not*. — Dues  to  organizations,  federations 
or  societies,  exclusive  of  registration  fees,  are 
not  allowed  as  a  charge. 

(6)  Indirect  Costs  (attach  negotiated 
agreement/ cost  allocation  plan);  and 

(7)  Supporting  Doctmientation.  The 
supporting  documentation  should 
contain  any  additional  information  that 
will  strengthen  the  proposal. 

D.  Proposal  Submission  and  DeadUne 

This  program  announcement  is  valid 
for  the  period  of  November  1. 1966  to 
September  30, 1987.  Proposal 
submissions  shall  be  one  signed  original 
and  six  copies. 

E.  Funds 

For  Fiscal  Year  1987.  the  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Regulatory  Research  anticipates 
making  $75,000-$100,000  available  for 
funding  the  project(s]  mentioned 
hearing. 

The  NRC  anticipates  that 
approximately  S  to  10  projects  will  be 
funded.  Further,  the  NRC  anticipates 
that  its  average  support  will  be  $5,000- 
$15,000  per  project 

F.  Evaluation  Process 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
an  NRC  review  panel. 

G.  Evaluation  Criteria 

The  award  of  NRC  grants  is 
discretionary.  Generally,  projects  are 
supported  in  order  to  merit  to  the  extent 
permitted  by  available  funds. 

Evaluation  of  proposals  will  employ 
the  following  criteria: 
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1.  Potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge; 

2.  Clarity  of  statement  of  objectives, 
methods,  and  anticipated  results; 

3.  Range  of  issues  covered  by  the 
meeting  agenda; 

4.  Qualifications  and  experience  of 
project  speakers;  and 

5.  Reasonableness  of  estimated  cost  in 
relation  to  anticipated  results. 

H.  Disposition  of  Proposals 

Notification  of  award  will  be  made  by 
the  Grants  Officer  and  organizations 
whose  proposals  are  unsuccessful  will 
be  so  advised. 

I.  Proposal  Instructions  and  Forms 

Questions  concerning  the  preceding 
information,  copies  of  appUcation  forms, 
and  applicable  regulations  shall  be 
obtained  from  or  submitted  to:  U.S. 
Regulatory  Commission;  Attn:  Grants 
Officer,  Division  of  Contracts,  AR-2223, 
Office  of  Administration,  Washington. 
DC  20555. 

The  address  for  hand-carried 
applications  is:  U.S.  Regulatory 
Commission;  Attn:  Grants  Officer, 
Division  of  Contracts,  Office  of 
Administration.  Room  2223.  4550 
Montgomery  Avenue.  Bethesda.  MD 
20814 

Nothing  in  this  solicitation  should  be 
construed  as  committing  the  NRC  to 
dividing  available  funds  among  all 
quahfied  applicants. 

Dated  at  Washington.  DC  this  29th  day  of 
October  1986. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Ronald  D.  Thompson, 

Chief,  Contract  Negotiation  Branch  No.  2. 

Division  of  Contracts,  Office  of 

A  dministration. 

[FR  Doc.  86-25044  Filed  11-5-86;  8:45  am) 

BNUNO  COOC  7nO-01-M 


PEACE  CORPS 

Notification  Of  Extension  Request  of 
Peace  Coqw'  Form  PC  1532,  Volunteer 
Reference  Fonn 

ACTION:  Notification  of  extension 
request  of  Peace  Corps'  form  PC  1532. 
volunteer  reference  form. 

summary:  The  informaUon  collection 
from  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Peace  Corps  is  requesting  a 
three-year  extension  approval  of  tfie 
form. 


ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  form 
by  name.  These  comments  should  be 
sent  to  Francine  Picoult,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  3235.  Washington.  DC  20503. 
Comments  should  be  received  on  or 
before  January  5. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Duke,  Management  Analyst, 
Office  of  Volunteer  Recruitment  and 
Selection,  Peace  Corps,  806  Connecticut 
Avenue,  NW.,  Room  M-900  Washington, 
DC  20526,  telephone  (202)  254-8387.  This 
is  not  a  toll-free  number.  For  a  copy  of 
the  form  contact  Mr.  Duke. 

SUPPLEMENTARY  INFORMATION: 

Individuals  applying  for  Peace  Corps 
Volunteer  service  ftjonish  names  and 
addresses  of  persons  having  knowledge 
of  their  quahfications  for  such  service. 
Reference  forms  sent  to  the  listed 
individual  for  those  applicants  basically 
qualified  and  nominated  for  Peace 
Corps  Volimteer  service.  Information 
furnished  by  the  referents  is  used  as  a 
part  of  the  determination  process  in 
selecting  and  placing  applicant/ 
nominees  in  volunteer  projects.  Peace 
Corps  has  no  other  means  of  obtaining 
this  type  of  appraisal  of  an  applicant's 
capabilities  for  volunteer  service. 
List  of  Subjects:  Volunteers,  Privacy  Act 
Form  Title:  Peace  Corps  Volunteer 

Reference  Form 
Office:  Volunteer  Recruitment  and 

Selection 
Form  Number  PC  1532 
Frequency  of  Submission:  On  occasion 
Affected  Public:  Individuals  listed  as 

references  by  Peace  Corps  Volimteer 

applicants 
Estimated  Burden  Hours:  35,000  per 

annum 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h). 

This  notice  is  issued  in  Washington.  DC  on 
November  3, 1986. 
Linda  Rae  Gregory, 
Associate  Director  for  Management. 
Robert  E.  McClendon. 
Certifying  Officer,  Peace  Corps. 
(FR  Doc.  8&-2S055  Filed  11-5-88;  8:45  am] 
BILLINQ  CODE  M61-«1-«l 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 


submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

date:  Comments  should  be  submitted 
by  November  28, 1986.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Copies  of  survey,  request  for 
clearance  (S.F.  83),  supporting 
statement,  instructions,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Elizabeth  M. 
Zaic,  Small  Business  Administration, 
1441  L  Street.  NW.,  Room  200, 
Washington,  DC  20416,  Telephone: 
(202)  653-6623 

OMB  Reviewer  Patricia  Aronsson, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Telephone:  (202)  395-7231 

Title:  Erroneous  Penalties  Assessed  by 
IRS  Associated  with  Payroll  Taxes 

Frequency:  On-time,  non-recurring 

Description  of  Respondents:  SBA  is 
conducting  a  study  to  determine  the 
reasons  for  the  large  number  of 
erroneous  penalty  assessments  made 
by  IRS  on  small  businesses  with 
respect  to  employment  returns  and  the 
number  of  small  businesses  which  pay 
the  erroneous  assessment  instead  of 
challenging  them.  This  data  will  be 
collected  from  small  businesses  by  a 
mail  questionnaire. 

Annual  Responses:  3,200 

Annual  Burden  Hours:  96 

Type  of  Request:  New 

Elizabeth  M.  Zaic, 

Deputy  Director,  Office  of  Administrative 
Services,  Small  Business  Administration. 
(FR  Doc.  86-25109  Filed  11^6-88;  8:45  am] 
MLUNO  CODE  MOS-OI-M 
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[Disaster  Loan  Area  No.  2855  Amdt  No.  1  ] 

Missouri;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  (51 
FR  37532)  is  hereby  amended  to  include 
the  entire  coimty  of  Jackson  County, 
Missouri,  due  to  torrential  rains,  flash 
flooding  and  flooding  which  occurred  on 
September  17, 1986.  All  other 
information  remains  the  same;  i.e.,  the 
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termination  date  for  filing  applications 
for  physical  damage  is  the  dose  of 
business  on  December  15, 1986,  and  for 
economic  injury  until  the  close  of 
business  on  July  15, 1987. 

Dated:  October  29, 1986. 
Charles  L  HMlherly. 

Acting  Administrator. 

[FR  Doc.  86-25096  Filed  11-5-86:  8:45  am] 

BIIXING  CODE  MOS-OI-M 


The  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


(Ucense  No.  05/05-0173] 

Madison  Capitar  Corp^  Surrender  of 
License 

Notice  is  hereby  given  that  Madison 
Capital  Corporation,  102  State  Street 
Madison,  Wisconsin  53703  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Madison  Capital  Corporation  was 
licensed  by  the  Small  Business 
Administration  on  December  9, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
was  accepted  on  October  16, 1986  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  October  27, 1986. 
Roliert  G.  linelierry. 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  86-25049  Filed  11-5-86;  8:45  am] 

MLUNQ  CODE  SnS-SI-lt 


[AppUeation  Na  01/01-0340] 

Monarch— Narraganaett  Ventures,  inc^ 
Application  for  a  Ucenae  To  Operate 
as  a  Snurii  Business  Investment 
Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Sniall  Business  Adnunistration  (SBA) 
pursuant  to  i  107.102  of  the  SBA 
Regulations  (13  CFR  107.102  (1986))  by 
Monarch — Narragansett  Ventures,  Inc., 
(Applicant)  CXie  Financial  Plaza, 
Springfield.  Massachusetts  01102,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1968,  as  amended  (the 
Act),  (15  U.S.C.  661  et  seq.)  and  the 
Rules  and  Regulations  promulgated 
thereunder. 


Name 

TiSaor 
relalionship 

ol  (haras 
oimad 

George  W.  Sigutar,  One  R- 

Preeident, 
Oiractcr. 

Treeturar. 
Oireclnr. 

Director 

nttw*  Ptaza.  Springfiid, 
MA  01 102. 

James  M.  Durtiam.  One  Fi- 
nancial Plaza.  SpmgfiaM. 
ll«A  01102. 

Gordon  N.  Oake^  Jr..  One 

Finaneial   Plaza,   Spring- 
Md.  MA  01102. 
Raymond  A.  Tertara,  Eiq., 

Oark 

One      Financial      Plaza. 
SpiinglMd.  MA  0110^ 
Mic»iaai     J.     nomanownki. 

Manager 

One      Financial      Plaza. 
SpringlMd,  MA  01102. 

poralion.    One   Financial 

Plaza,     Springlietd,     MA 
01102. 
Monarch    Capital    Corpora- 
tion, One  Fnancial  Plaza. 
SpringMd,  MA  01102. 

Shaiahoirier 

ShareholriBr 

98.a»1 

oos 

Monarch  Capital  Corporaticm  is  a 
pubUcly  traded  holding  company  and 
sole  shareholder  of  Monarch- 
Narragansett  Corporation. 

The  Applicant,  a  Massachusetts 
corporation,  will  begin  operations  with 
approximately  $10,00a000  paid  in 
capital  and  paid  in  sorplus. 

The  Apphcant  will  conduct  its 
activities  primarily  in  the 
Commonwealth  of  Massachusetts  but 
will  consider  investments  in  businesses 
in  other  areas  of  the  United  States. 

Matters  invc^ved  in  SBA's 
consideratioD  of  the  apphcation  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probabiUty  of 
successful  operations  of  the  company 
under  their  management  includiiig 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  pubUcation  of  this  Notice,  submit 
written  comments  on  the  proposed 
Apphcant.  Any  such  communicati(»i 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  "L" 
Street,  NW.,  Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Springfield,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies] 


Dated:  October  3a  1988. 

John  L.  Womat. 

Acting  D^uty  Associate  Administrator  for 
Investment 

[FR  Doc.  86-25051  FUed  11-5-86;  8:45  am] 

BIUJNG  COOC  MOS-OI-M 


Senior  Executive  Service  Performance 
Review  Boards  List  of  Members 

AQENCV:  Small  Business  Administration. 

ACTION:  Listing  of  personnel  serving  as 
members  of  this  agency's  senior 
executive  service  performance  review 
boards. 

summary:  Pub.  L  95-454  dated  October 
13, 197a  (Civil  Service  Reform  Act  of 
1978]  requires  that  Federal  Agencies 
publish  notificaticMi  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  agency's  Plerformance  Review 
Boards  (PRB).  The  following  is  a  Usting 
of  those  individuals  currently  serving  as 
members  of  this  Agency's  PRB: 

1.  James  P.  Gallogly,  Assistant 
Administrator  for  Iiiformation  Resources 
Management 

2.  Edwin  T.  Holloway,  Associate 
Administrator  for  Finance  and 
Investment; 

3.  Janice  E.  Wolfe,  District  Director, 
Washington; 

4.  Monika  Edwards  Harrison, 
Associate  Administrator  for 
Procurement  Assistance; 

5.  Robert  H.  Miller,  Regional 
Administrator,  Philadelphia; 

6.  Richard  L  Osboum,  Director  of 
Personnel,  (Non-voting  Technical 
Advisor);  and 

7.  George  H.  Robinson,  Director  of 
Equal  Employment  Opportunity  and 
Comphance,  (Non-voting  Equal 
Employment  Advisor); 

8.  Martin  D.  Tedder,  Deputy  General 
Counsel; 

9.  June  M.  Nichols,  Regional 
Administrator,  Atlanta 

10.  Robert  J.  Moffitt  Deputy 
Associate  Administrator  for 
Procurement  Assistance; 

11.  Albert  J.  Prendeigast,  Director  of 
Program  Analysis  and  Review; 

12.  Wilfredo  J.  Gonzales,  Associate 
Administrator  for  Minwity  Small 
Business  and  Capital  Ownership 
Development; 

13.  Robert  G.  Lineberry  (Alternate), 
Deputy  Associate  Administrator  for 
Investment; 

14.  Renald  Morani,  Deputy  Inspector 
General,  Veterans  Administration; 

15.  Joseph  J.  Genovese,  Assistant 
Inspector  General  for  Auditing, 
Department  of  Transportation;  and 
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16.  Lawrence  Dempsey  (Alternate], 
Assistant  Inspector  General  for 
Investigations,  General  Services 
Administration. 

Dated:  October  31. 1986. 
ChailM  L  Heatfaeriy, 
Acting  Administrator. 
(FR  Doc.  86-25050  Filed  11-5-86:  8:45  am] 
MLLMQ  COOC  •02S-01Hi 


DEPARTMENT  OF  STATE 

(Public  Notica  CM-«/1019] 

Overseas  Schools  Advisory  Council; 
Meeting 

The  Overseas  Schools  Advisory 
Council.  Department  of  State,  will  hold 
its  Executive  Committee  meeting  on 
Wednesday.  December  17. 1986. 9:30 
a.m.,  in  Conference  Room  1107. 
Department  of  State  Building. 
Washington,  DC. 

Agenda  items  scheduled  for 
discussion  are  as  follows: 

I.  Welcome  and  Introduction  of 
Participants. 

n.  Greetings  from  the  Department  of 
State. 

III.  Results  of  Surveys  and  Reports 
Concerning  Schools  Fund-Raising  Drives 
and  Activities  of  Regional  School 
Associations. 

IV.  Council  Programs  of  Educational 
Assistance: 

(a]  Final  Report  of  1985  Program  and 
Initial  Progress  Report  on  1986  Program. 

(b]  Recommendations  of  Council's 
Evaluation  Committee  Regarding 
Projects  submitted  by  Regional 
Overseas  Schools  Associations  for  1987 
Program. 

(c]  Council's  Efforts  in  Securing 
Necessary  Contributions  for  1986  and 
1987  Programs. 

V.  Council's  Communications  with 
U.S.  Corporations  and  Foundations. 

VI.  Election  of  Council  Chairman  and 
Vice  Chairman. 

Access  to  the  State  Department  is 
controlled,  therefore  members  of  the 
pubUc  desiring  to  attend  the  meeting 
should  call  Ms.  Joyce  Bruce,  OfTice  of 
Overseas  Schools,  Department  of  State. 
Washington.  DC  Area  Code  703-235- 
9600.  prior  to  December  17.  The  public 
may  participate  in  discussions  at  the 
Chairman's  instructions. 

Dated:  October  3a  1986. 
EriMsl  N.  Maanlno, 

Executive  Secretary,  Overseas  Schools 
Advisory  Council. 

(FR  Doc.  86-25064  Filed  ll-S-86:  8:45  am] 
MLUNQ  CODE  4n»>S«4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Multnomah  County,  OR 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  iotent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Multnomah  County,  Oregon. 

FOR  FURTHER  INFOfVilATION  CONTACT: 

Elton  Chang.  Environmental  Coordinator 
and  Safety  Programs  Engineer,  Federal 
Highway  Administration.  Equitable 
Center,  Suite  100.  530  Center  NE.,  Salem. 
Oregon  97301.  Telephone:  (503)  399- 
5749. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  Oregon 
Department  of  Transportation  will 
prepare  an  environmental  impact 
statement  (EIS)  on  •  proposal  to 
reconstruct  a  4.3  mile  section  of  1-84 
between  181st  Aveaue  and  the 
Troutdale  Interchange.  The  project 
would  widen  the  roadway  to  six  lanes 
and  reconstruct  the  interchanges.  The 
interchanges  may  be  replaced  at 
locations  that  are  different  from  the 
existing  interchange  locations.  The 
project  is  located  in  east  Multnomah 
County  and  passes  through  the  cities  of 
Wood  Village  and  Fairview.  The 
proposed  improvement  is  considered 
necessary  to  provide  for  the  existing  and 
projected  traffic  demand  and  a  safe  and 
efficient  highway  meeting  modem 
design  standards. 

Alternatives  under  consideration 
include  (1)  widen  the  roadway  and 
replace  the  interchanges  in  essentially 
the  same  locations;  (2)  widen  the 
roadway,  reconstruct  two  of  the 
interchanges,  and  redesign  the  third 
interchange  as  a  full  instead  of  a  partial 
interchange;  (3)  widen  the  roadway  and 
relocate  one  or  two  of  the  interchanges 
to  new  locations;  and  (4)  taking  no 
action. 

Information  describing  the  proposed 
action  and  soliciting  conmients  will  be 
sent  to  the  appropriate  Federal.  State 
and  local  agencies.  Public  meetings  will 
be  held  during  project  development,  and 
a  public  hearing  will  be  held.  No  formal 
scoping  meeting  is  planned  at  this  time. 

Comments  or  questions  concerning 
this  proposed  action,  and  the  EIS.  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  provisions  of 


Executive  Order  12372.  "latergovemmental 
Review  of  Federal  Programs"  apply  to  this 
program) 

Issued  on:  October  24, 1686. 
Elton  H.  Chang. 

Environmental  Coordinator/Safety  Program 
Engineer,  Oregon  Division,  Salem,  Oregon. 
[FR  Doc.  86-25067  Filed  11-5-86;  8:45  am) 
BHXINQ  CODE  4t10-22-H 

Environmental  Impact  Statement; 
Multnomah  County,  OR 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Multnomah  County.  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT 

Elton  Chang.  Environmental  Coordinator 
and  Safety  Programs  Engineer.  Federal 
Highway  Administration,  Equitable 
Center.  Suite  100,  530  Center  NE.,  Salem, 
Oregon  97301.  Telephone:  (503)  399- 
5749. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA  in  cooperation  with  the  Oregon 
Department  of  Transportation  will 
prepare  an  enviroimiental  impact 
statement  (EIS)  on  a  proposal  to 
improve  traffic  flow  and  safety  on  a  1.9 
mile  section  of  1-5  (Pacific  Hi^way)  in 
Portland,  Oregon.  "The  proposed 
improvements  are  intended  to  minimize 
the  number  of  on-and-off-ramps  entering 
and  leaving  the  freeway;  to  provide 
standard  acceleration  and  deceleration 
lanes;  and  to  provide  standard  weave 
and  merge  distances  associated  with  the 
ramps  through  a  system  of  collector- 
distributor  frontage  roads  and  braided 
ramps.  The  proposed  improvement  is 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand 
and  a  safe  and  efficient  highway 
meeting  modem  design  standards. 

Altematives  under  consideration 
include  different  ramp  locations  and 
different  local  street  pattems.  An 
alternative  that  would  not  include  any 
action  is  also  being  considered. 

Information  describing  the  proposed 
action  and  soliciting  coaiments  will  be 
sent  to  the  appropriate  Federal,  State 
and  local  agencies.  Public  meetings  will 
be  held  during  project  development,  and 
a  public  hearing  will  be  held.  No  formal 
scoping  meeting  is  planned  at  this  time. 

Comments  or  questions  concerning 
this  proposed  action,  and  the  EIS,  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
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Planning  and  Construction.  The  provisions  of 
Executive  Order  12372.  "Intergovenunental 
Review  of  Federal  Programs"  apply  to  this 
program) 

Issued  on  October  24, 1986. 
Elton  H.  Chang, 

En  vimnmental  Coordinator/Safety  Prgm 
Engineer.  Oregon  Division,  SaJem,  Oregon. 
[FR  Doc.  86-25068  Filed  11-5-86;  8:45  am] 
BILUNG  CODE  4»10-I2-a 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IP86-06:  Notice  2] 

Motor  Vehicle  Safety  Standards; 
Marina  Mobill,  Inc.;  Grant  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
Marina  Mobili,  Inc.  of  Moonachie  New 
Jersey,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Highway  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1381  et 
seq.)  for  an  apparent  noncompliance 
with  49  CFR  571.115,  Motor  Vehicle 
Safety  Standard  No.  115,  Vehicle 
Identification  Number.  The  basis  of  the 
petition  was  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  the  petition  was  published 
on  May  7, 1988,  and  an  opportunity 
afforded  for  comment  (51  FR  16944). 

Paragraphs  S3  and  S4.2  of  Federal 
Motor  Vehicle  Standard  No.  115, 
Vehicle  Identification  Number,  give  the 
definition  of  vehicle  identification 
numbers  and  requirement  of  the 
standard  respectively.  "A  vehicle 
identification  number  is  a  series  of 
Arabic  number  and  Roman  letters  which 
is  assigned  to  a  motor  vehicle  for 
identification  purposes."  Standard  No. 
115  requires  that  the  vehicle 
identification  number  consist  of 
seventeen  (17)  characters. 

The  petitioner  determined  that  50 
mopeds  (motor  driven  cycles) 
manufactured  in  1981  do  not  comply 
with  Standard  No.  115  requirements 
because  of  the  use  of  an  abbreviated 
vehicle  identification  number. 

Marina  Mobili  stated  that,  due  to  the 
small  number  of  Negrini  mopeds 
involved,  it  believes  the  abbreviated 
vehicle  identification  number  on  these 
vehicles  is  an  inconsequential 
noncompliance  as  it  relates  to  motor 
vehicle  safety. 

Marina  Mobili  also  argued  that  recalls 
would  have  detrimental  effects  because: 

"a.  The  original  certification  level 
contains  the  month  and  year  of 
manufacture  as  well  as  the  vehicle 
identification  number.  The  new  labels 


would  have  to  be  sent  out  with  the  date 
of  manufacture  space  blank,  making  it 
necessary  for  the  customer  to  imprint 
this  information  into  the  new 
certification  label. 

b.  Most  Department  of  Motor  Vehicle 
Offices  would  become  suspect  of  a 
moped  having  been  stcrien  after  the  old 
certification  plate  had  been  removed 
and  a  new  label  installed. 

c.  Some  of  the  Gazelle  in  mopeds 
affected  by  the  noncompliance  are  being 
used  in  States  that  require  moped 
registration.  These  units  would  already 
be  registered  under  the  original 
abbreviated  vehicle  identification 
number.  Changing  the  vehicle 
identification  number  on  these  units 
would  create  a  great  deal  of  confusion 
at  the  various  Department  of  Motor 
Vehicle  Offices  and  in  turn,  create 
problems  for  the  consumer." 

No  comments  were  received  on  the 
petition. 

The  agency  has  recognized,  in  past 
instances  of  noncompliances  with 
Standard  No.  115,  the  problems  that 
removal  and  reissuance  of  VINs  would 
cause.  Because  the  population  of 
affected  vehicle  is  small,  and  their  VINs 
are  sufficient  to  identify  them  in  the 
event  the  manufacturer  wishes  to  recall 
them,  the  manufacturer  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

(Sec.  102,  Pub.  L  9^-492.  88  Stat.  1470  (15 
U.S.C.  1417);  delegation  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  October  31, 1986. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaliing. 
[FR  Doc  86-25085  Filed  ll-S-86;  8:45  am] 

MLUHQ  COOe  4S10-S»-II 

VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

AOENCY:  Veterans  Administration. 
actiom:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  tide  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report,  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 


the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
appHes. 


;  Copies  of  the  form  and 
supporting  doctmients  may  be  obtained 
from  Patti  Viera,  Agency  Clearance 
Officer  (732).  Vet«ans  Administration. 
810  Vermont  Avenue.  NW.,  Washington. 
DC  20420.  (202)  233-2146.  CommenU  and 
questions  about  the  items  on  the  list 
should  be  directed  to  tlie  VA's  QMB 
Desk  Officer,  |oe  Ladcey,  Office  of 
Management  and  Budget.  728  Jackson 
Place,  NW.,  Washington.  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  November  3, 1986. 

By  direction  of  the  Administrator. 
Robert  W.  Schultz. 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Claim  for  Disability  Insurance 
Benefits 

3.  VA  Form  29-357 

4.  On  occasion 

5.  Individuals  or  households 
6. 13.250  responses 

7.  26,500  hours 

8.  Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Certification  of  Loan  Disbiuvement 
Manufactured  Home 

3.  VA  Form  26-8646 

4.  On  occasion 

5.  Businesses  or  other  for-profit 
6. 1,200  responses 

7.  300  hours. 

8.  Not  applicable 

Revision 

1.  Department  of  Veterans  Benefits 

2.  Application  for  Guaranty  of  Loan  to 
Purchase  Manufactured  Home  and/or 
Lot 

3.  VA  Form  26-8641 

4.  On  occasion 

5.  Individuals  or  households:  Businesses 
or  other  for-profit 

6. 1,050  responses 

7.  788  hours 

8.  Not  applicable 

Extension 

1.  Department  of  Veterans  Benefi^ts 

2.  Supplemental  Information  for  Change 
of  Program  or  Reenrollment  After 
Unsatisfactory  Progress  or  Conduct 

3.  VA  Form  22-6873 

4.  On  occasion 
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5.  Individuals  or  households 

6.  31,743  responses 

7.  lasai  hours 

8.  Not  applicable 

[FR  Doc.  86-25088  Filed  ll-5-fl6;  8:45  am] 
BuxMO  CODE  nao-oi-M 
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Voluntary  Service  National  Advisory 
Committee,  Availability  of  Annual 
Report 

Notice  is  hereby  given  that  the  Annual 
Report  of  the  Veterans  Administration 
Voluntary  Service  National  Advisory 


Committee  Annual  Meeting  for  1985  has 
been  issued. 

The  report  summarizes  activities  of 
the  annual  meeting  which  was  held  in 
Reno,  Nevada,  October  24  through  27. 
1985. 

It  is  available  for  public  inspection  at 
two  locations: 

Library  of  Congress,  Serial  and 
Government  Publications  Reading 
Room,  LM 133,  Madison  Building, 
Washington,  DC  20540 
and 


Veterans  Administration,  Voluntary 
Service  (135),  Veterans  Service  Unit, 
Room  132,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420 
Dated:  October  30, 1986. 
By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  25054  Filed  11-5-86;  8:45  am) 

BILUNG  CODE  S32(H>1-M 
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COUNCIL  ON  ENVIRONMENTAL  QUALITV 

November  4, 1986. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
November  13, 1986. 

place:  Conference  Room  First  Floor,  722 
Jadcson  Hace,  NW.,  Washington,  DC. 

MATTERS  TO  BE  CONStDEREO: 

1.  Continuation  of  Sunshine  Act  Meeting 
begun  on  Wednesday,  November  12. 198&  51 
FR  39943  (1986).  Because  (rf  the  number  of 
people  who  will  be  participating  in  the 
Sunshine  Act  meeting  on  tiie  lead  agency 
issue  for  the  proposed  PortAmerica  project, 
the  Council  will  reconvene  on  Thursday, 
November  13. 

CONTACT  PERSON  FOR  MORE 

information:  Dinah  Bear,  General 

Comisel,  Council  on  Environmental 

Quality,  722  Jackson  Place,  NW., 

Washington,  DC  20006. 

A.AlanHm, 

Chairman. 

[FR  Doc.  88-25221  Filed  11-4-86;  2:10  pm] 

BIUINQ  CODE  312Smi-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b),  notice  is  hereby  given  that 
at  3:25  p.m.  on  Friday,  October  31, 1986, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 


Republic  Bank,  Blanchard,  Louisiana, 
which  was  closed  by  the  Commissioner 
of  Financial  Institutions  for  the  State  of 
Louisiana  on  Friday,  October  31, 1986; 
(2)  accept  the  bid  for  the  transaction 
submitted  by  American  Bank  &  Trust 
Company  in  Monroe,  Monroe,  Louisiana, 
an  insured  State  nonmember  bank;  (3) 
approve  the  application  of  American 
Bank  &  Trust  Company  in  Monroe, 
Monroe,  Louisiana,  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liability  to  pay  deposits  made  in 
Repubhc  Bank,  Blanchard,  Louisiana, 
and  for  consent  to  establish  the  six 
offices  of  Repubhc  Bank  as  branches  of 
American  Bank  &  Trust  Company  in 
Monroe;  and  (4)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2] 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2}},  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  tiie  Board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke,  (Comptroller 
of  the  Currency],  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  eariier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
con8iderati(Hi  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  pursuant  to 
subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552(c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  November  3, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

[FR  Doc.  86-25178  Filed  11-4-66;  11:13  am) 
WLUNQ  CODE  t714-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  October  29, 
1986,  51  FR  39607. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  November  3. 1986,  lOKM 
a.m. 


CHANGE  IN  THE  MEETING:  The  meeting 
will  be  held  in  Hearing  A.  825  North 
Capitol,  NE.,  Washington,  DC  20426. 

LoU  D.  CasheU. 

Acting  Secretary. 

[FR  Doc  86-25186  Filed  11-4-85;  12:07  pm] 

BILLING  CODE  6717-02-M 


NATIONAL  COMMISSION  ON  LMIARIES 
AND  INFORMATION  SCKNCE 

DATE  AND  TIME:  November  19-20, 1986. 

place:  Sheraton  National  Hotel, 
Concourse  II  Meeting  Room,  Columbia 
Pike  and  Washington  Boulevard, 
Arlington,  Virginia  22204. 

status:  Open. 

November  19,  9:00  a.m.  to  4:30  pjn. 

November  20,  9:00  a.m.  to  4:30  p.m. 

MATTERS  TO  BE  DISCUSSED: 

Introduction  of  New  NCLIS  Chairman  and 

Executive  Director 
Chairman's  Report 
Approval  of  August  1986  Minutes 
Executive  Director's  Report 
—FY  1986  Final  Program  Report 
— Administrative  Matters 
—FY  1987  Program  Plans 
NCLIS  Program  Objectives:  FY  1986-1988 
Committee  Reports 
— 1989  National  Conference 
— Bicentennial 
— Budget  and  Finance 
— Program  Review 
— ^Public  Affairs 
Guest  Speakers  on  Preservation: 
Warren  Haas,  Council  on  Library 

Resources  [CLR] 
Peter  Sparks,  Library  of  Congress 
Meeting  Reports 
— Information  in  the  Economy 
— Chief  Officers  of  State  Library  Agencies 

(COSLA) 
— White  House  Conference  on  Library  and 
Information  Services  Taskforce 
(WHCUST) 
Guest  Speakers  on  the  Information  Age  Bill: 
Jane  Bortnick,  Congressional  Research 

Service  (CRS) 
John  Clement  American  Federation  of 

Information  Processing  Societies  (AFIPS) 
Ralph  Petta,  Senator  Nunn's  Office 
Milton  Wessell,  Association  of  Data 
Processing  Service  Organizations 
(ADAPSO) 
ALA  President's  Committee  on  Library 

Services  to  Minorities 
Old  Business 
New  Business 


I  I 
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contact:  Vivian  J.  Arterbery,  Executive 
Director  (202)  382-0840.2 

SUBMITTED: 
Jane  D.  McDuffie. 

Staff  Assistant. 
October  30, 198& 

(FR  Doc.  86-25150  Filed  11-4-66;  10K)3  amj 
BtLUNQ  COM  7S27-01-M1 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  51  FR  40106. 
November  4, 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  9  a.m.,  Thursday. 
November  13, 1988. 

CHANGE  IN  meeting:  The  following  items 
have  been  added  to  the  agenda  and  will 
be  discussed  in  open  session: 

2.  Depositions:  Request  for  staff-conducted 
depositions  regarding  tlie  collision  of  CSX 
Transportation  Company  freight  train  Extra 
7593  with  standing  camp  cars,  Frenchton, 
West  Virginia,  September  3, 1986. 

3.  Depositions:  Request  for  staff-conducted 
depositions  regarding  the  bus/truck  collision, 
1-295,  Carney's  Point,  New  Jersey,  September 
29.1986. 

CONTACT  PERSON  FOR  MORE 

information:  H,  Ray  Smith  (202)  382- 

6525. 

H.  Ray  Smith, 

Federal  Register  Liaison  Officer. 
November  4, 1988. 

[FR  Doc.  86-25230  Filed  11-4-86;  3:23  pm] 

BILUNQ  CODE  7S3S-01-M 


POSTAL  RATE  COMMISSION 

time  and  date:  10:00  a.m.  on  November 
19, 1986. 


place:  Conference  Room,  1333  H  Street, 
NW..  Suite  300.  Washington.  DC, 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  To 

consider  motions  to  dismiss  the 
Complaint  of  the  Sacramento  Bee  et  al., 
which  is  Docket  No.  C86-2, 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300. 1333  H  Street,  NW.. 

Washington.  DC  20268-0001,  Telephone 

(202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

(FR  Doc.  86-25248  FUed  11-4-86.  4:03  pm) 

BILLMG  CODE  7715-01-* 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  10, 1986: 

A  closed  meeting  will  be  held  on 
Wednesday,  November  12, 1986,  at  2:30 
p.m.  An  open  meeting  will  be  held  on 
Thursday,  November  13, 1986,  at  10:00 
a.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9){A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 


permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Peters,  as  duty  ofHcer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  cloaed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
November  12. 1986,  at  2:30  p.m..  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Opinion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
November  13, 1986.  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  solicit 
comment  on  proposed  anendments  to  two 
Commission  rules  that  would  result  in  the 
designation  as  National  Market  System 
("NMS")  Securities  of  almost  all  hsted 
securities,  as  well  as  the  over-the-counter 
securities  that  currently  are  desi^ated  as 
NMS  Securities,  and  on  proposed  companion 
rule  changes  Hied  by  the  National 
Association  of  Securities  Dealers,  Inc.  For 
further  information,  please  contact  Andrew 
Feldman  at  (202)  272-2414. 

2.  Consideration  of  whether  to  adopt  an 
amendment  to  Rule  31a-2  under  the 
Investment  Company  Act  of  1940  which 
would  allow  investment  companies  to  store 
certain  required  records  on  magnetic  tape, 
disk,  or  other  computer  storage  medium.  For 
further  Information,  please  contact  John 
McGuire  at  (202)  272-7317. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
October  31, 1986. 

(FR  Doc.  86-25197  Filed  11-4-B8;  1:22  pm] 
BtLUNQ  CODE  tOIO-OI-M 
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Part  II 


Department  of  Labor 

48  CFR  Part  2901,  Etc. 

Acquisition  Regulation  Concerning 
Competition  in  Contracting;  Interim  Rule 
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DEPARTMENT  OF  LABOR 


4«  CFR  Parts  2901, 2902, 2903. 2905, 
2906, 2909. 2913, 2914, 2915, 2916, 
2917. 2919.  2933, 2943.  and  2949 

Acquiaitlon  Regulation  Concaming 
CompatRion  In  Contracting 

AOENCV:  Department  of  Labor. 
ACTION:  Interim  rule;  request  for 
comments. 


:  This  rule  amends  the 
Department  of  Labor  Acquisition 
Regulation  (DOLAR)  to  implement  the 
Competition  in  Contracting  Act  of  1984 
and  Federal  Acquisition  Circular  84-5. 
The  rule  also  makes  editorial  chanses  to 
the  DOLAR. 

DATES:  The  effective  date  of  this  rule  is 
November  6, 1986.  in  order  to  effect 
implementation  of  the  procedures  under 
Federal  Acquisition  Circular  84-5. 
Written  comments  must  be  received  on 
or  before  December  8, 1988  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to  Mr. 
Theodore  Goldberg.  Room  S-1522, 
Office  of  Procurement  and  Grant  Policy. 
Directorate  of  Administrative  and 
Procurement  Programs.  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  United  States 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

ron  RIRTNBI  INFORMATION  CONTACT 
Mr.  Adam  W.  Hare.  Telephone:  (2021 
523-9174. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  (DOL)  has 
determined  that  this  rule  concerns 
agency  procedures.  These  procedures 
are  required  for  the  DOL's 
implementation  of  the  changes  made  to 
the  Federal  Acquisition  Regulation 
resulting  fi-om  the  Competition  in 
Contracting  Act  of  1984  (CICA).  Pub.  L 
98-369. 

The  purpose  of  this  rule  is  to  conform 
the  DOLAR  to  revisions  made  to  the 
FAR  for  implementing  the  Competition 
in  Contracting  Act  of  1984.  The  FAR 
revisions  were  implemented  under 
Federal  Acquisition  Circular  84-5.  The 
rule  also  makes  editorial  changes  to  the 
DOLAR  and  implements  revised 
procedures  for  filing  protests  with  the 
General  Accounting  Office  (GAO)  and 
new  procedures  for  filing  automatic  data 
processing  protests  with  the  General 
Services  Administration  Board  of 
Contract  Appeals  (GSBCA)  as  required 
by  CICA.  Revisions  were  made  to  the 
FAR  to  implement  the  new  bid  protest 
procedures  under  Federal  Acquisition 
Circular  84-6  dated  January  15. 1985. 


and  Federal  Acquisition  Circular  84-9 
dated  June  20, 1986.  Prior  notice  and 
opportunity  for  piAlic  comment  on  this 
rule  would  be  impracticable  and 
contrary  to  the  public  interest  in  view  of 
the  need  to  implement  the  new  protest 
procedures  in  as  timely  a  manner  as 
possible.  In  accordance  with  5  U,S.C. 
553(b)(3)  (A)  an  (B).  the  Department  has 
determined  that  prior  notice  and 
conmient  may  be  omitted.  On  the  same 
basis,  the  Department  has  found  good 
cause  to  make  these  regulations 
effective  upon  publication  under  5 
U.S.C.  553(d)(3). 

Public  Comment 

Section  22  of  the  Office  of  Federal 
Procurement  Policy  Act.  41  U.S.C 
418(b).  requires  a  30  day  notice  and 
comment  period  for  significant 
procurement  regulations.  Section  22(d) 
provides  for  the  waiver  of  that  i>eriod  If 
urgent  and  compelling  circumstances 
make  compliance  impracticable.  In  such 
cases,  the  regulation  may  be  effective  on 
a  temporary  basis  where  provision  is 
made  for  a  30  day  public  comment 
period  beginning  on  the  date  of  notice  of 
the  temporary  regulation.  The 
Department  has  determined  that  the 
need  to  implement  the  new  protest 
procedures  in  a  timely  manner 
constitutes  urgent  and  compelling 
circumstances  permitting  the  issuance  of 
this  regulation  on  a  temporary  basis 
with  provision  for  a  30  day  comment 
period. 

Regulatory  Impact 

This  rule  does  not  have  the  financial 
or  other  impact  to  make  it  a  major  rule, 
and,  therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  No. 
12291.  3  CFR,  1981  Comp.,  p.  127.  5 
U.S.C.  601  note. 

The  rule  appears  not  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  it  imposes  no 
new  requirements  which  would  require 
such  entities  to  change  their  business 
practices,  incur  additional  costs  or 
otherwise  affect  their  competitive 
position. 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b). 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  rule 
revises  existing  Department-wide 
acquisition  regulations  and  contains  no 
new  requirements  on  small  entities 
beyond  those  prescribed  by  the 
Competition  in  Contracting  Act  of  1984. 


Paperworic  Reduction  Act 

This  rule  does  not  contain  information 
coDection  requirements  which  require 
ai^roval  by  the  Offica  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  2901. 
2992. 2903,  2905. 2906, 2909. 2913, 2014, 
2015, 2916, 2017, 2919, 2933, 2943  and 
2949 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  29  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Signed  at  Washington,  DC.  this  29th  day  of 
October.  1S86. 

Thomas  K.  Delaney, 

Procurement  Executive. 
Thamas  C.  Komarek, 

Aasistant  Secretary  for  Administration  and 
Management. 

PART  2901— DEPARTMENT  OF  LABOR 
ACQUISITION  REGULATION  SYSTEM 

1.  The  Authority  citation  for  48  CFR 
Part  2901  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 40  U.S.C.  486(c). 

2.  The  heading  for  Part  2901  is  revised 
to  read  as  set  forth  above. 

3.  Section  2901.603-1  is  amended  as 
follows: 

a.  In  paragraph  (a)(3),  the  words, 
"input  for"  are  removed  from  the  second 
sentence; 

^  b.  In  paragraph  (d)(8](i),  the  word 
"copiers"  in  the  last  sentence  is  revised 
to  read  "copier";  and 

c.  Paragraphs  (d)(4)(ili),  (d)(9).  (f)(2), 
(g)(2).  and  (g)(3)  are  revised  to  read  as 
follows: 

2901.603-1    GwMral. 
•         •         *         ♦ 

(d)  *  *  * 

(4)  *  •  * 

(iii)  The  purchase,  lease,  or  renewal  of 
lea8e(8)  of  ADP  equipment,  software 
and  services  costing  $100,000  or  less 
without  prior  approval  of  the  Directorate 
of  Information  Resoiu-ces  Management 
(DIRM),  OASAM.  Requirements  shall 
not  be  fragmented  in  order  to 
circumvent  this  $100,000  threshold.  ADP 
equipment,  software  or  services  costing 
more  than  $100,000  require  prior 
approval  of  DIRM.  Prior  approval  of 
DERM  for  ADP  equipment,  software,  or 
services  costing  less  than  $100,000  is 
also  required  when  costs  involved 
exceed  GSA  blanket  delegation 
thresholds  granted  under  FIRMR  201- 
23.104. 
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(9)  The  Director,  National  Capital 
Service  Center,  OASAM,  or  an  officer 
acting  in  that  capacity,  is  delegated 
authority  and  responsibiUty  for 
acquisition  of  all  property  and  services 
on  behalf  of  DOL  activities  except  for 
those  contracting  and  grant 
responsibilities  designated  above.  This 
mcludes  (except  for  the  Mine  Safety  and 
Health  Administration  (MSHA)) 
acquisition  authority  for  the  purchase, 
lease,  and  renewal  of  lease(8)  of  all  AOP 
equipment  software  and  all  ADP 
services  where  Agencies  have  obtained 
prior  approval  from  the  Directorate  of 
Information  Resources  Management 
(DIRM),  OASAM.  as  appropriate. 
***** 

(fj*  .  . 

(2)  The  Director,  Directorate  of 
Information  Resources  Management 
(DIRM).  OASAM,  or  an  officer  acting  in 
that  capacity,  is  responsible  for 

(i)  Reviewing  and  providing  prior 
approval  for  the  purchase,  lease  or 
renewal  of  leasefs)  of  ADP  equipment, 
software  and  services  costing  $100,000 
or  more  (the  purchase  price  is  to  be  used 
to  determine  inclusion  in  this  paragraph 
regardless  of  whether  the  item  is  to  be 
purchased  or  leased]  and  for  all  ADP 
services.  Requirements  shall  not  be 
fragmented  in  order  to  circumvent  this 
$100,000  threshold.  Reviews  involving 
lower  amounts  will  be  made  when  costs 
involved  exceed  GSA  blanket 
delegation  thresholds  granted  under 
FIRMR  201-23.104. 

(ii)  Providing  oversight  including 
periodic  system  reviews,  to  promote 
efficient  and  effective  management  of 
information  technology  resources. 

(iii)  Reviewing  ADP  procurement 
requests  for  compliance  with 
procurement  policies,  standards,  and 
regulations. 

(iv)  Representing  DOL  and  agencies  in 
DOL  in  Uaison  with  GSA  and  OMB  on 
ADP  matters. 

(v)  Developing  and  pubUshing  policies 
and  guidelines  for  managuig  information 
technology  resources. 
•        •        *        •        • 

(g)  •  *  • 

(2)  Automated  data  processing  (ADP). 
The  following  requirements  and 
limitations  exist  for  the  purchase  or 
lease  of  ADP  equipment  software  and 
services: 

(i)  Authority  to  issue  purchase  orders 
and  contracts  is  limited  only  to  those 
officials  in  paragraph  (b)  with 
procurement  responsibility  expUcitiy 
including  this  authority. 

(ii)  Acquisition  of  ADP  equipment 
software  and  services  costing  $100,000 
or  more  requires  prior  approval  of 
DIRM,  OASAM. 


(iii)  Acquisition  of  ADP  equipment 
software  and  services  costing  less  than 
$100,000  do  not  require  prior  approval  of 
DIRM,  OASAM,  unless  costs  involved 
exceed  GSA  blanket  delegation 
thresholds  granted  under  FIRMR  201- 
23.104.  However,  agencies  are 
responsible  for  complying  with  FIRMR 
documentation  requirements. 

(3)  Records  equipment  The  purchase 
of  records  equipment;  defined  as  file 
cabinets,  shelf  files,  visible  files, 
mechanized  files,  files  guides,  folders, 
jackets,  wallets,  and  similar  items  used 
in  the  creation  and  maintenance  of 
records  and  in  mail  handling  requires 
special  authority.  Federal  Property 
Management  Regulation  101-11.306  as 
implemented  by  the  Department  of 
Labor  Manual  Series  PLMS-1)  requires 
that:  Form  DL 1-194  be  completed  by  the 
Agency  Records  Officer  and  forwarded 
to  the  Departmental  Records  Officer, 
DIRM,  OASAM,  for  approval  prior  to 
acquisition.  Regional  Administrators — 
OASAM  are  delegated  this  approval 
authority  for  their  respective  regions.  In 
keeping  with  GSA  Bulletins  FPMR  B-120 
and  B-122  which  discourage  the  use  of 
legal-size  files,  no  new  legal  size  records 
equpment  is  to  be  purchased. 
***** 

4.  A  new  section  2901.603-74  is  added 
to  read  as  follows: 

2901.603-74    Lagal  rtvtow  and  aasistanca. 

Proposed  acquisitions  may  be  subject 
to  legal  review  by  the  Office  of  the 
SoUcitor  of  Labor.  Internal  DOL 
procedures  are  contained  in  the 
Department  of  Labor  Manual  Series 
{DLMS-2,  Chapter  900,  Section  910). 
Copies  of  the  DLMS  Chapter  may  be 
obtained  upon  written  request  from  the 
Office  of  PnKmrement  and  Grant  Policy, 
Directorate  of  Procurement  and  Grant 
Management  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  202ia 

PART  2902— DEFINITION  OF  WORDS 
AND  TERMS 

5.  The  Authority  citation  for  Part  2902 
is  revised  to  read  as  follows  and  the 
separate  Authority  citations  following 
the  sections  in  Part  2902  are  removed: 

Authority:  S  U.S.C.  301;  40  U.S.C.  486(c). 

6.  Section  2902.101  is  amended  by 
adding  definitions  for  "Head  of 
procuring  activity"  and  for  "Procuring 
activity",  and  by  revising  the  definitions 
for  "Automated  Data  Processing  (ADP)" 
and  "Procurement  Executive",  as 
follows: 


2902.101    DMnWofW. 

"Automated  Data  Processing  (ADP)," 
as  used  throughout  this  document  is 
defined  as  Information  Technology. 
Information  Technology  means  the 
merging  of  three  technologies: 
automated  data  processing,  office 
automation  and  telecommunications. 
Information  technology  resources 
include  automated  data  processing 
(ADP)  equipment  software, 
maintenance,  related  suppUes,  services, 
general  purpose  facilities  for  office 
automation,  and  data  and  integrated 
voice/data  teleconmiunications 
services,  facilities,  and  equipment 
*        *        *        *        • 

"Head  of  procuring  activity"  means 
the  Assistant  Secretary  for 
Administration  and  Management  the 
Assistant  Secretary  for  Employment  and 
Training;  the  Assistant  Secretary  for 
Mine  Safety  and  Health,  and  the 
Director,  National  Capital  Service 
Center. 
***** 

"Procurement  Executive"  means  the 
Director,  Directorate  of  Procurement  and 
Grant  Management  and  is  synonymous 
with  the  term  "Senior  Procurement 
Executive"  defined  at  FAR  Subpart  2.1. 
Responsibilities  of  the  Procurement 
Executive  include  appointing  the  DOL 
advocate  for  competition. 

"Procuring  activity"  means  the  Office 
of  the  Assistant  Secretary  for 
Administration  and  Management  the 
Employment  and  Training 
Administration;  the  Mine  Safety  and 
Health  Administration;  and  the  National 
Capital  Service  Center. 

PART  2903— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

7.  The  Authority  citation  for  Part  2903 
continues  to  read  as  follows: 

Autiiority:  5  U.S.C.  301;  40  U.S.C.  486(c]. 

2903.204    [AiTMfMtad] 

8.  Section  2903.204(a)  is  amended  by 
revising  the  word  "Afer"  in  the  first 
sentence  to  read  "After". 

PART  2905— PUBLICIZING  CONTRACT 
ACTIONS 

9.  The  Authority  citation  for  Part  2905 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  40  U.S.C.  486(C). 

10.  A  new  Subpart  2905.2  is  added  to 
read  as  follows: 


I 


I 
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SubfMrt  2905.2-Synopait  of 
Proposed  Contract  Actions 

290S.202    ExcaptkMM. 

The  Procurement  Executive  is 
authorized  to  make  the  determination 
prescribed  in  FAR  5.202(b).  A  written 
determination  documentiiig  the  reasons 
why  advance  notice  is  not  appropriate 
or  reasonable  shall  be  submitted  by  the 
HCA  to  the  Director,  Directorate  of 
Procurement  and  Grant  Management, 
for  appropriate  action  including 
communication  with  the  officials  hsted 
in  FAR  5.202(b). 

11.  A  new  Part  2906  is  added  to  48 
CFR  Chapter  29.  to  read  as  follows: 

PART  2906-COMPETrnON 
REQUIREMENTS 


t  zntJ— Fi«  and  Opwi  Compatttion 
Aftw  ExdiMton  of  SourcM 

2906.202    Establishing  or  maintaining 
alternative  sources. 

SubiMHt  2906.3-Othw  Thn  FuH  and  Opsn 


2906.303    Justifications. 
2906.303-1    Requirements. 

SubfMtft  2906.5— Competition  Advocates 

2906.501    Requirement. 
Authority:  5  U.S.C.  301;  40  U.S.C.  466(0). 

Subpart  2906.2— FuH  and  Open 
Compatltion  After  Exckision  of 
Sources 

2Me.202    EstaMlshtoig  or  maintaining 
altamativa  sources. 

The  Procurement  Executive  is 
authorized  to  make  the  determination 
prescribed  in  FAR  6.202(b).  A  written 
determination  shall  be  submitted  by  the 
HCA  to  the  Director.  Directorate  of 
Procurement  and  Grant  Management. 

Sut>part  2906  j— Other  Than  Full  and 
Open  CompeHHon 

2906.303    Justtficationa. 

2906.303-1    Raqiiireroanta. 

(a)  As  prescribed  in  the  Department  of 
Labor  Manual  Series  (DLMS)  2.  Chapter 
830.  any  proposed  noncompetitive 
aquisitions  in  excess  of  the  small 
purchases  Hmitation  must  be  fully 
justified,  submitted  to  the  DOL 
Procurement  Review  Board  and 
approved  by  the  Assistant  Secretary  for 
Administration  and  Management  and,  in 
the  case  of  research  contracts,  by  the 
Assistant  Secretary  for  PoUcy. 

(b)  The  contracting  officer  is 
responsible  for  assuring  that  proposed 
acquisitions  below  the  dollar  level 
specified  in  paragraph  (a)  of  this  section 
are  in  compUance  with  FAR  and 
DOLAR  requirements  regarding 
competition. 


Subpart  2906.5— Competition 
Achfocates 


I 


2906.501    Requiremant 

(a)  The  Competition  Advocate  for  the 
Department  of  Labor  is  the  Director, 
Office  of  Procurement  and  Grant  Policy, 
Directorate  of  Procurement  and  Grant 
Management,  OASAM. 

(b)  The  head  of  the  agency  has 
delegated  the  authority  to  the 
Procurement  Executive  to  appoint  the 
Agency  and  Procuring  Activity 
Competition  Advocates.  The 
Procurement  Executive  has  delegated 
authority  to  the  Heed  of  the  Procuring 
Activity  to  appoint  Procuring  Activity 
Competition  Advocates. 

PART  2909-CONTRACTOR 
QUAUFICATIONS 

12.  The  Authority  citation  for  Part 
2909  continues  to  read  as  follows: 

Authority:  5  U.S.C.  801;  40  U.S.C  486(c). 

13.  Section  2909.105-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

2909.105-1    Procadures. 


(b)  Contracting  officers  may  obtain 
credit  reports  prior  to  the  issuance  of 
any  loan,  loan  guarantee,  contract  or 
grant  through  the  credit  bureau  service. 
The  National  Capital  Service  Center  will 
award  a  contract  for  the  credit  bureau 
service  for  use  by  all  DOL  contracting 
activities  until  such  services  become 
available  through  an  established  GSA 
Federal  Supply  Schedule. 

PART  2913— SMAa  PURCHASE  AND 
OTHER  SIMPLIFIEO  PURCHASE 
PROCEDURES 

14.  The  Authority  citation  for  Part 

2913  continues  to  reed  as  follows: 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

2913.403    [Amandad] 

15.  Section  2913.403  is  amended  by 
revising  the  word  "System"  in  the  first 
sentence  to  read  "Series". 

2913.503-70    [Amended] 

18.  Section  2913.5Q3-70  is  amended  by 
revishig  the  word  "orignal"  in  the  first 
sentence  of  the  second  paragraph  to 
read  "original". 

PART  2914— SEALED  BIDDING 

17.  The  Authority  citation  for  Part 

2914  continues  to  read: 

Authority:  5  U.S.C.  3C1;  40  U.S.C.  4e8(c). 

18.  The  part  heading  of  Part  2914  is 
revised  to  read  as  set  forth  above. 


19.  Sections  2914.404  and  2914.404-1 
are  added  to  read  as  follows: 

2914.404    Rajaction  of  tUda. 

2914.404-1    Cancaliattee  of  InvHatlona 
attar  opening. 

The  head  of  the  contracting  activity 
(HCA)  is  authorized  to  make  the  written 
determination  required  by  FAR  14.404- 
1(c). 

20.  Section  2914.407-8  is  revised  to 
read  as  follows: 

2914.407-8    Protaata  against  award. 

See  DOLAR  subpart  2933.1, 
"Protests". 

PART  2915-CONTRACTINQ  BY 
NEGOTIATION 


21.  The  Authority  citation  for  Part 
2915  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subparts  2915.1, 2915.2.  «id  2915.3 
[Removed] 

22.  Part  2915  is  amended  by  removing 
Subparts  2915.1,  2915.2  and  2915.3. 

23.  Section  2915.608  is  added  to  read 
as  follows: 

2915.608   Proposal  avaluBtion. 

The  head  of  contracting  activity 
(HCA)  is  authorized  to  make  the 
determination  required  by  FAR 
15.608(b). 

PART  2916-TYPES  OF  CONTRACTS 

24.  The  authority  citation  for  Part  2916 
continues  to  read;  as  foUows: 

Authority:  5  U.S.C.  301; «  US.C.  486(c). 

25.  A  new  Subpart  2916.3  is  added  to 
read  as  follows: 

Subpart  2916.3— Cost-Reimbursement 
Contracts 

§2916.306   Coat-plua-fixad-faa  eonlracta. 

The  Conti-acting  Officer  is  authorized 
to  approve  the  determination 
establishing  the  basis  for  application  of 
the  statutory  price  or  fee  limitation 
prescribed  in  FAR  16.306(c)(2). 

PART  2917-SPECIAL  CONTRACTINQ 
INETHODS 

26.  The  Authority  citation  for  Part 
2917  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  46  U.S.C.  486(c) 

27.  Section  2917.502  is  revised  to  read 
as  follows: 

2917.502    OanaraL  | 

The  head  of  the  contracting  activity  is 
authorized  to  make  the  determination 
prescribed  in  FAR  17.502  fa  accordance 
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with  the  requirement,  contained  in  FAR  36.  Part  2933  i.  amended  by  adding  a  and  information  directly  to  GAO.  Copies 

new  Subpart  2933.1  consisting  of  of  cover  letters  shall  be  sent  to  the 

PART  2919-SMALL  BUSINESS  AND  "ecjo"*  2933.102  through  2933.105.  to  Director,  Office  of  Procurement  and 

SMALL  DISADVANTAGED  BUSINESS  "'  toHows:  Grant  Pohcy.  Cover  letters  shall  set 

CONCERNS  Suboart  2fl33  1— Prn*«^.  ^°^  ^  specified  period  of  time  for 

MJDpan  Z933.1-ProtasU  submission  of  comments  (see  FAR 

28.  The  Authority  citation  for  Part  2933.102    Gwwral.  33.104(a)(3))  and  include  instructions 
2919  contmues  to  read  as  follows:                     yhe  Director.  Office  of  Procurement  ^^^^  any  comments  submitted  to  GAO 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c).  and  Grant  Policy  Directorate  of  should  also  be  submitted  simulaneously 

2919  202-1    [AmwKMI  Procurement  and' Grant  Management.  to  the  contracting  officer  and  the 

^iJt.Me  1    lAmmMMj  j^  jj .     rgSDonsiblp  fnr  mnrHinatina  KiH  Director,  Office  of  Procurement  and 

29.  Section  2919.202-1  is  amended  as  J^tests  fiTed  ^Ih  theieneS         ^  ^rant  Policy.  Materials  submitted  by  the 
lollows:  Accountina  Office  fGAO)  All  protester  may  be  withheld  from 

••4-^'T4Sti  r^ to™"'  rd'-w^Glro^Sm *'  cTAtr''  "  '''°''''''  "'^  ' 

J.:Z'Sre7^^L^.  r„r  "-'''"  '-  -^^i^d^v^th  th^D^re^t^  of  tb)  5.  J™  .frepo..  (1)  All 

re^Try^^psTSsage  ••'"  """'  '°  '— ^"8  (A^KlsSs'  filed  with  -"'f  ^y  the  Office  of  ProcuremLt  and 

reaa   synopsis  message.  .  the  General  Services  Administration  Grant  Pohcy  of  GAO's  telephonic  notice 

PART  2933— PROTESTS  DISPUTES  ^°^^^  °^  Contract  Appeals  (GSBCA)  °L       protest  or  within  10  work  days 

AND  APPEALS  '  shall  be  coordinated  by  the  contracting  after  receipt  from  GAO  of  a 

officer.  determination  to  use  the  express  option, 

30.  The  Authority  citation  for  Part  a  complete  report  shall  be  submitted  to 
2933  continues  to  read  as  follows:  2933.103    Protests  to  the  DOL  Agency.  GAO  (see  FAR  33.104(a)(2)).  If  the 

Authority:  5  U.S.C.  301;  40  U  S.C  4a6(c)  When  protests  are  filed  with  a  DOL  specific  circumstances  of  the  protest 

11  -n,         .,,.'',"  ■  Agency  and  received  before  award,  the  require  a  longer  period,  the  head  of  the 

31.  1  he  part  heading  for  Part  2933  is  contracting  office  shall  obtain  the  advice  contracting  activity  shall  immediately 
ITv  ^  ^«  •"'  ^^*  °I^  u''°'?J  °f  ^e  Director.  Office  of  Procurement  notify  the  Office  of  Procurement  and 

nPwcnhniS  ^oIiV^T^  ^^  I'^n'"*  ^  ^"'^  Grant  Policy,  before  making  the  Grant  policy  which  shall  request,  in 

new  subpart  2933.2,  to  read  as  follows:  determination  under  FAR  33.103(a).  writing,  an  extension  of  the  time  period 

s«bp««,3..-oupu.».„d*pp.-. «»,« p^„^o*o.  '",'r:isr.o3,s^,s«'*„..„, 

2933.003. 2933.003-70,  2933.009, 2933.01 1  ^^^  Notice  of  protest.  Upon  being  FAR  33.104(a)(2),  the  report  responsive 

and  2933.012    [Radeslgnatad]  advised  telephonically  by  GAO  or  the  to  the  protest  shall  be  appropriately 

33.  Sections  2933.003,  2933.003-70,  receipt  of  a  protest  before  or  after  titled  and  dated;  shall  cite  the  GAO  file 
2933.009,  2933.011  and  2933.012  are  award,  the  Office  of  Procurement  and  number  and  shall  be  signed  by  the 
redesignated  in  the  new  Subpart  2933.2,  Grant  Policy  shall  inform  the  contracting  officer  or  the  contracting 
with  redesignated  section  numbers  as  appropriate  contracting  officer  and  officer's  representative.  Reports  shall  be 
set  forth  in  the  following  table-  request  preparation  of  the  protest  report  prepared  with  the  assistance  of  the 

required  by  FAR  33.104(a)(2).  For  GAO  Office  of  the  Solicitor  of  Ubor.  If 

New  Section  (In  protests  Concerning  ADP  acquisitions.  appropriate,  the  report  shall  contain  a 

Subpart  2a33ai  the  Office  of  Procurement  and  Grant  statement  regarding  any  urgency  for  the 

Old  Section:  Policy  shall  also  inform  the  Director.  acquisition  and  the  extent  to  which  a 

^?^°?3 2933.203  Directorate  of  Information  Resources  delay  in  award  may  result  in  significant 

M33  MS  ^° 2933.203-70  Management,  who.  in  turn,  shall  notify  performance  difficulties  or  additional 

2933  oil ^3???  ^r  ^PPropnate  DOL  Agency  expense  to  the  Government.  If  award  is 

29^m£'ZZZZ^. 2933  212  Information  Resources  Management  not  urgent,  a  statement  shall  be  included 

(n^)  contact.  As  required  by  FAR  giving  an  estimate  of  the  length  of  time 

33.104(a)(3)  and  4  CFR  21.3.  the  an  award  may  be  delayed  without 

contracting  officer  shall  promptly  notify  significant  expense  or  difficulty  in 

2933.203    [Amended]  all  interested  parUes.  including  offerors  performance.  The  head  of  the 

34.  In  paragraph  (a)  of  newly  (or  the  contractor,  if  the  protest  is  after  contracting  activity  shall  submit  an 
redesignated  section  2933.203.  the  award)  involved  in  or  affected  by  the  original  and  one  copy  of  the  contracting 
citation  "33.003(b)"  is  revised  to  read  protest,  that  a  protest  has  been  filed  officer's  report  to  the  Director,  Office  of 
"33.203(b)".  with  GAO  and  the  basis  for  the  protest.  Procurement  and  Grant  Policy,  with  a 
2933  211    ranwuvi^i  ^  Written  record  of  such  notification  forwarding  letter  to  GAO  signed  by  the 

«  I    .u  T^^  ,  "^^''  ^®  V^aced  in  the  contract  file.  After  Assistant  Secretary  for  Administration 

35.  in  the  first  sentence  of  newly  receiving  a  copy  of  the  protest  ft-om  and  Management.  When  the  letter  and 
redesignated  section  2933.211.  the  GAO  and  its  request  for  an  report  are  dated  and  transmitted  to 

k    c AD         **^"en  decision  required  administrative  report,  the  Office  of  GAO.  the  Director.  Office  of 

by  FAR  33.011  (a)(4)  shall  include,  in  the  Procurement  and  Grant  Policy  will  Procurement  and  Grant  Policy  will 

«  ^?f"?r  »  1  M  .""*^®'"  ^^^  promptly  fiimish  the  same  to  the  inform  the  contracting  officer.  The 

33.011(a)(4)(v).   IS  revised  to  read  "The  contracting  officer.  The  contracting  contracting  officer  will  then  distribute 

rT!.*^!?  decision  required  by  FAR  officer  shall  promptly  transmit  by  letter  copies  of  the  report  to  all  interested   ' 

33.211(a)(4)  shall  include,  in  the  a  copy  of  the  protest  to  all  interested  parties. 

?Q  9'i^"?m'i''*i^^  "^^^  ^^  P*^'^"  P^v'o^sly  notified  and  include  a  (c)  Notice  to  GAO.  The  Assistant 

J3.Zll(aj{4J(vj,  .  statement  requiring  furnishing  of  views  Secretary  for  Administration  and 


BEST  COPY  AVAILABLE 


19  86 


UMI 


40376 


Management  shall  submit  the  report 
required  by  FAR  33.104(f).  The  report 
shall  be  submitted  to  the  Comptroller 
General  through  the  Director,  OfTice  of 
Procurement  and  Grant  Policy,  and  the 
Director,  Directorate  of  Procurement  and 
Grant  Managemnent.  For  decisions 
concerning  ADP  acquisitions,  the  report 
shall  also  be  submitted  through  the 
Director,  Directorate  of  Information 
Resources  Management. 

2933.105    Protests  to  General  Services 
AdmlnlstnitkMi  Board  of  Contract  Appeals. 

(a)  Notice  of  protest.  Immediately 
upon  receipt  of  a  copy  of  a  protest  to  the 
General  Services  Administration  Board 
of  Contract  Appeals  (GSBCA),  the 
contracting  officer  shall  inform  the 
Office  of  Procurement  and  Grant  Policy, 
the  Directorate  of  Information  Resources 
Management,  and  the  Office  of  the 
Solicitor  of  Labor.  The  contracting 
officer  shall,  within  1  work  day  after 
receipt  of  a  copy  of  the  protest,  provide 
oral  or  written  notice  to  all  parties 
required  to  be  notified  by  FAR 
33.105(a)(2)  and  shall  provide  the 
GSBCA  with  a  written  list  of  all  such 
parties  to  whom  notice  was  provided 
within  5  work  days  after  receipt  of  a 
copy  of  the  protest.  A  copy  of  all 
notifications  to  interested  parties  and 
related  correspondence  with  GSBCA 
shall  be  maintained  in  the  contract  file 
and  a  copy  of  the  list  of  interested 
parties  notified  shall  be  provided  to  the 
Office  of  Procurement  and  Grant  Policy 
simultaneously  with  submission  to  the 
GSBCA. 

(b)  Submission  of  protest  file.  An 
original  and  one  copy  of  a  protest  file 


(see  FAR  33.105(b))  plus  one  copy  for 
each  interested  party  which  has  a  notice 
of  intervention  or  a  motion  to  intervene 
in  accordance  with  the  requirements  of 
Rule  5(a)(3)  of  GSBCA  Rules  of 
Procedure  (48  CFR  6101.5(a)(3))  shall  be 
prepared  by  the  contracting  officer.  The 
protest  file  shall  be  organized  to  comply 
with  the  requirements  of  Rule  4(b)  of  the 
GSBCA  Rules  of  Procedure  (48  CFR 
6101.4(b)).  The  contracting  officer  shall 
submit  the  file  to  the  GSBCA  within  10 
work  days  after  filing  of  the  protest  and 
shall  also  send  copies  to  the  Director, 
Office  of  Procurement  and  Grant  Policy, 
and  to  each  interested  party. 

(c)  Hearings.  The  Solicitor  of  Labor,  or 
the  Solicitor's  representative,  is 
responsible  for  representing  the 
contracting  officer  at  all  stages  of 
proceedings  on  suspension  of  the 
agency's  delegation  of  procurement 
authority  (see  FAR  33.105(d)),  at  all 
stages  of  proceedings  on  the  merits  of 
the  protest  (see  FAR  33.105(e)),  and  with 
respect  to  any  other  proceedings  which 
may  be  heard  by  the  GSBCA.  The  head 
of  the  contracting  activity  shall  be 
responsible  for  executing  the 
determination  required  by  FAR 
33.105(d)(1).  The  Office  of  the  Solicitor 
shall  notify  the  contracting  officer  and 
the  Directorate  of  Information  Resources 
Management  of  the  results  of  such 
proceedings,  including  any  hearing. 

PART  2943— COMTRACT 
MODIFICATIONS 

37.  The  Authority  citation  for  Part 
2943  is  revised  to  read  as  follows,  and 


the  separate  Authority  citations  for 
sections  in  the  part  are  removed: 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c]. 

38.  Part  2943  is  amended  by  adding  a 
new  subpart  2943.3  to  read  as  follows: 

Subpart  2943.3 — Forms 

2943.301    Use  of  forms. 

FAR  43.301(a)(l)(vi)  requires  the  use 
of  Standard  Form  30  (SF-30)  to  effect 
any  obligation  or  deobligation  of 
contract  funds  after  award.  The  SF-30 
also  shall  be  used  to  deobligate  funds 
when  effecting  contract  closeout  for  a 
cost  reimbursement  contract  when 
obligated  funds  exceed  the  final 
contract  costs.  In  such  an  instance,  the 
SF-30  may  be  issued  as  an 
administrative  modification  on  a 
unilateral  basis  if  the  contractor's 
financial  release  has  been  separately 
obtained. 

PART  2949— TERMINATION  OF 
CONTRACTS 

39.  The  Authority  citation  for  Part 
2949  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  40  U.S.C.  4«8{c). 

Subpart  2949.1— General  Princlplea 

40.  Part  2949.1  is  amended  by  revising 
the  subpart  heading  to  read  as  set  forth 
above 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatration 

21  CFR  Parte  868  and  874 

[Dockvt  No.  78N-1549] 

Ear,  Noae,  and  Tttroat  Devfcea; 
General  Provlaiona  and  ClaeelficaUona 
of  47  Devlcea 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  47 
devices:  45  ear,  nose,  and  throat  devices 
and  2  anesthesiology  devices.  The 
preamble  to  this  rule  responds  to 
comments  received  on  the  proposed 
regulations  classifying  these  devices. 
This  action  is  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
EFFECnvE  DATE  December  8, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Segerson.  Center  for  Devices 
and  Radiological  Health  (HFZ-470). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-8185. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Cootents 

A.  Background 

B.  FDA's  Priorities  for  Establishing 

Performance  Standards 

C.  Changes  in  the  Name  of  the  Ear,  Nose,  and 

Throat  Device  Advisory  Committee 

D.  Grouping  of  Similar  Devices 

E.  Devices  Not  Being  Classified  at  This  Time 

F.  Changes  in  Classifications  in  Final 

Regulations 

G.  Minor  Changes  or  Clarifications 

H.  ReclassiHcation  of  the  Microsurgical 

Argon  Laser 
1.  Classification  Regulations  Published  to 

Date 
J.  List  of  Ear,  Nose,  and  Throat  Devices 
K.  Summaries  of  Comments  and  FDA's 

Responses  to  Comments 
L.  Exemptions  for  Class  I  Devices 
M.  References 
N.  Environmental  Impact 
O.  Economic  Impact 

A.  Background 

In  the  Federal  Register  of  January  22, 
1982  (47  FR  3280-3325).  FDA  published  a 
proposed  rule  containing  general 
provisions  applicable  to  the 
classification  of  ear.  nose,  and  throat 
devices  and  individual  proposed 
regulations  classifying  67  ear.  nose,  and 
throat  devices  into  one  or  more  of  three 
regulatory  classes:  class  I  (general 
controls),  class  11  (performance 
standards],  and  class  III  (premarket 
approval). 

In  the  final  rule.  FDA  is  classifying  47 
devices,  with  14  devices  in  class  I,  26 


devices  in  class  H  5  devices  in  class  HI, 

I  device  in  either  class  I  or  class  II 
(depending  upon  its  construction),  and  1 
device  in  either  class  II  or  class  III 
(depending  upon  its  intended  use). 

For  several  reaions,  there  is  a 
difference  between  the  number  of 
devices  covered  by  the  proposal  (67) 
and  the  number  of  devices  covered  by 
the  final  rule  (47).  First,  FDA  has 
grouped  23  devices  that  were  the 
subjects  of  proposed  regulations  into  9 
generic  types  of  devices,  resulting  in  14 
fewer  devices.  Second,  FDA  is 
postponing  classification  of  six  devices 
pending  review  of  additional  data. 
Third.  FDA  is  announcing  its  decision  on 
a  reclassification  petition  for  the 
microsurgical  argon  laser  for  use  in 
otology  and  is  codifying  the 
reclassification  of  this  device  into  class 

II  for  certain  intended  uses;  however, 
the  device  remains  in  class  III  for  other 
intended  uses.  Fourth  although  FDA 
proposed  that  the  transdermal 
stimulator  (5  874.5B50,  Docket  No.  78N- 
1836)  be  classified  into  class  III  (47  FR 
3280)  as  part  of  die  ear,  nose,  and  throat 
device  classification  proceeding,  the 
agency  later  determined  that  the  device 
is  an  investigational  device  not  in 
commercial  distribution  before  May  28. 
1976.  the  enactment  date  of  the 
amendments.  Because  the  device  was 
not  in  commercial  distribution,  the 
transdermal  stimulator  is  classified  into 
class  III  by  statute  as  provided  in 
section  513(f)  of  the  act  (21  U.S.C.  360c). 
without  the  need  for  agency  publication 
of  a  classification  regulation  for  the 
device. 

Two  proposed  ear,  nose,  and  throat 
devices,  the  tracheostomy  tube  and  tube 
cuff  (class  II)  and  the  tracheal  tube 
cleaning  brush  (class  I),  are  being 
codified  with  anesthesiology  devices  in 
21  CFR  Part  868.  Therefore,  in  this  final 
rule,  FDA  is  classifying  45  ear,  nose,  and 
throat  de\'ices  and  2  anesthesiology 
devices. 

Elsewhere  in  the  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice 
withdrawing  the  proposed  regulations 
that  are  unnecessary  due  to  the 
decisions  described  above. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  proposed 
rule  proposing  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitations,  four  class  I  ear.  nose, 
and  throat  devices. 

Classification  of  medical  devices  in 
commercial  distribution  is  required  by 
section  513  (21  U.S.C.  360c)  of  die 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295)  (tlw  amendments)  to  die 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  301-392).  The  effect 
of  classifying  a  device  into  class  I  is  to 


require  that  the  device  meet  only  the 
general  controls  applicable  to  all 
devices.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  that 
includes  information  concerning  safety 
and  effectiveness  tests  for  the  device. 
For  a  class  III  device  diat  was  not 
considered  a  new  drug  before  the 
amendments  and  that  either  was  in 
commercial  distribution  before  May  28. 
1976.  or  that  is  substantially  equivalent 
to  a  device  that  was  in  commercial 
distribution  before  that  date,  each 
application  for  premarket  approval  must 
be  submitted  to  FDA  on  or  before  June 
28, 1989,  or  widiin  90  days  after 
promulgation  of  a  separate  regulation 
requiring  premarket  approval  of  the 
device,  whichever  occurs  later.  Devices 
that  FDA  previously  regarded  as  new 
drugs,  or  newly  offered  devices  that  are 
not  substantially  equivalent  to  a  device 
that  was  in  commercial  distribution 
before  the  amendments,  are  classified 
by  statute  into  class  III  and  already  are 
required  to  have  in  effect  an  approved 
application  for  premaiket  approval.  See 
sections  520(1)  and  513(f)  of  the  act  (21 
U.S.C.  360j(l)  and  3e0c(f)). 

The  preamble  to  the  proposed  rule 
described  the  developnent  of  the 
general  provisions  and  the  proposed 
regulations  classifjring  ear,  nose,  and 
throat  devices  and  the  activities  of  the 
FDA  advisory  committee  that  makes 
recommendations  to  FDA  concerning 
the  classification  of  ear,  nose,  and  tlmiat 
devices.  FDA  provided  a  period  of  60 
days  for  interested  persons  to  submit 
written  comments  on  the  proposals.  The 
deadline  was  later  extended  to  July  1. 
1982.  The  comments  received  and  FDA's 
responses  to  the  comments  are 
discussed  in  section  "K.  Summaries  of 
Comments  and  FDA's  Responses  to 
Comments"  of  this  preamble. 

In  April  1985.  H.R.  2177  (99th  Cong.  1st 
Sess.)  was  introduced  in  the  U.S.  House 
of  Representatives.  The  bill  is  a 
legislative  proposal  of  the  Department  of 
Health  and  Human  Services.  Among 
other  things,  the  bill  would  (1)  and 
amend  the  act  to  elimiaate  the  statutory 
category  of  class  II.  (2)  make  the 
establishment  of  a  performance 
standard  one  of  the  seTeral  general 
controls  that  may  be  made  applicable  to 
a  device,  and  (3)  streamline  the 
procedure  for  establishing  standards  set 
out  in  section  514  of  the  act.  If  diis  bill 
becomes  law,  there  will  be  only  two 
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categories  of  devices,  class  I  (general 
controls)  and  class  U  (premarket 
approval,  formerly  class  III).  Class  11 
devices  would  be  redesignated  as  class  I 
devices.  Because  this  legislation 
includes  transitional  provisions  that 
translate  classifications  under  the 
current  law  to  classifications  under  the 
proposed  law,  FDA  is  continuing  its 
issuance  of  classification  rules  under  the 
current  law  and  has  estabUshed  a 
policy,  described  below,  to  set  priorities 
for  the  establishment  of  performance 
standards  for  class  U  devices. 

B.  FDA's  Priorities  for  Establishing 
Performance  Standards 

In  the  Federal  Register  of  October  23, 
1985  (50  FR  43060),  FDA  published  a 
notice,  "PoUcy  Statement;  Class  n 
Medical  Devices,"  announcing  its  policy 
for  setting  priorities  for  initiating 
proceedings  to  establish  performance 
standards  for  medical  devices  classified 
into  class  II.  Under  the  amendments, 
FDA  is  required  to  establish 
performance  standards  for  class  II 
devices.  At  this  time,  however.  FDA 
does  not  have  the  resources  to  establish 
performance  standards  for  all  of  the 
devices  already  classified  (or  being 
classified]  in  class  II. 

In  the  notice  of  October  23, 1985,  FDA 
announced  it  will  consider  the  following 
factors  when  setting  priorities  for 
establishing  performance  standards  for 
class  n  devices: 

1.  The  seriousness  of  questions 
concerning  the  safety  and  effectiveness 
of  the  device;  the  risks  associated  with 
use  of  the  device:  the  significance  of  a 
device  to  the  public  health;  and  the 
present  and  projected  use  of  the  device. 

2.  The  recommendations  of  FDA's 
advisory  committees. 

3.  The  inpact  of  an  FDA  guideline  or 
recommendation. 

4.  The  effect  of  a  Federal  standard  or 
other  regulatory  controls  under  an 
authority  other  than  the  act. 

5.  The  impact  of  voluntary  standards. 

6.  The  impact  of  activities  authorized 
under  the  general  controls  provisions  of 
the  act. 

7.  The  effect  of  dissemination  of 
information  and  education  efforts. 

8.  The  sufficiency  of  voluntary 
corrective  actions. 

9.  Valid  scientific  evidence  developed 
since  classification. 

10.  The  existence  of  a  petition  for 
reclassification. 

11.  The  impact  of  any  other  factors 
that  affect  a  device's  safety  or 
effectiveness. 


C  ChangM  in  the  Name  of  die  Ear. 
Nose,  and  Throat  Device  Advisory 
Committee 

FDA  has  periodically  restructured  its 
advisory  panels  for  device 
classification.  Most  recently,  on  April 
14, 1984,  FDA  established  the  Ear,  Nose, 
and  Throat  Devices  Panel  (see  49  FR 
17446;  April  24. 1984).  The  new  panel 
performs  the  same  functions  with 
respect  to  ear,  nose,  and  throat  devices 
as  did  its  predecessors,  the  Ear.  Nose, 
and  Throat  Device  Classification  Panel 
(1976-1978)  and  the  Ophthabnic;  Ear. 
Nose,  and  Throat;  and  Dental  Devices 
Panel  (1978-1984). 

D.  Grouping  of  Similar  Devices 

In  response  to  comments  and  to 
simplify  and  clarify  the  regulations,  in 
the  final  rule  FDA  has  grouped  23 
proposed  ear,  nose,  and  throat  devices 
into  9  generic  types  of  devices.  The  term 
"generic  type  of  device"  is  defined  in  21 
CFR  860.3(i)  to  mean  a  grouping  of 
devices  that  do  not  differ  significantly  in 
purpose,  design,  materials,  energy 
source,  function,  or  any  other  feature 
related  to  safety  and  effectiveness. 
Consequently,  similar  regulatory 
controls  are  appropriate  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices.  The 
devices  being  grouped  are  identified 
below  under  the  heading  in  the 
preamble  entitled  "J.  List  of  Ear,  Nose, 
and  Throat  Devices."  Each  generic  type 
of  ear,  nose,  and  throat  device  being 
classified  is  identified  with  both  the 
docket  number  used  for  that  device  in 
the  proposed  regulations  and  the  section 
number  of  the  Code  of  Federal 
Regulations  at  which  its  classification  is 
being  codified.  A  device  listed  under  the 
heading  "J.  List  of  Ear.  Nose,  and  Throat 
Devices"  that  is  not  identified  with  a 
section  number  is  being  grouped  into  the 
generic  type  of  device  with  a  section 
number  that  is  listed  directly  before  it. 
Thus,  for  example.  Air  caloric 
stimulator  and  Water  caloric  stimulator 
are  being  grouped  into  the  generic  tj^e 
of  device  Air  or  water  caloric  stimulator 
(5874.1800). 

E.  Devices  Not  Being  Classified  at  This 
Tmie 

FDA  is  postponing  classification  of 
the  following  six  generic  types  of  ear, 
nose,  and  throat  devices  in  order  to 
review  additional  data  on  electrical 
safety.  Because  similar  ear,  nose,  and 
throat  devices  are  being  grouped  as 
described  above,  the  six  generic  types  of 
devices  encompass  devices  that  were 
the  subjects  of  eight  proposed 
regulations.  The  following  is  a  list  of  the 
six  generic  types  of  devices  that  are  not 


being  classified  in  the  final  rule.  FDA  is 
considering  classifying  these  six  devices 
in  class  I. 


Docket 

No. 

Dmm 

78N-15S2 
78N-1Se5 
7eN-1622 
7BN-1624 
7M*-1630 

78N-1631 

Ar  or  waiar  caknc  i*mutMar. 

Ote»cop« 

Ear.  noM.  m)  Vwoat  auiranakon  and  Iraat- 

Poimrw)  natal  nigttor 

F.  Changes  in  Classifications  in  Final 
Regulations 

Based  upon  consideration  of  the 
comments  received  and  on  additional 
consideration  of  all  information  before 
the  agency,  FDA  has  placed  several 
devices  that  are  listed  below  in  different 
classes  from  those  proposed.  FDA's 
reasons  for  adopting  classifications  for 
these  devices  that  differ  from  the 
proposal  are  provided  in  this  preamble 
under  the  heading  "K.  Sunmiaries  of 
Comments  and  FDA's  Responses  to 
Comments." 


SflTK 

Devics 

Proposed 
dass 

Fmal  dass 

B74  1060 

Acoustic  cfiambar 
tor  audnmetnc 
testing. 

II 

1 

874  1100 

Earprxjoe  cushion 
for  audnmMK 
testing 

II 

1 

8743300 

Heanogaxl 

II 

1.  II 

674  3450 

Partial  ossiculaf 
replacement 
proOiesis. 

II.  ill 

II 

874  3495 

Total  ossicular, 
replacement 
prosthesis 

II,  III 

II 

8743630 

Ear.  nose,  and  ttvoal 
porous 

potyethytene 
synthetic  polymar 
material 

III 

II 

874  3880 

Tympanostomy  tutw  .. 

II  III 

II 

8744140 

Ear.  nose,  and  throat 
bur 

II 

1 

874  4420 

manual  sir^cal 
instrument. 

N 

1 

8745840 

device 

II 

1 

FDA  believes  that  if  is  unnecessary  to 
issue  a  new  proposal  concerning  these 
decisions.  The  purpose  of  publishing  a 
proposal  and  soliciting  comments  is  to 
enable  the  agency  to  determine  whether 
its  proposed  classification  of  a  device 
was  correct.  After  reviewing  the 
comments  submitted  on  a  proposal,  or 
upon  reconsideration,  the  agency  may 
determine  that  its  proposed 
classification  is  incorrect.  Persons 
interested  in  the  classification  process 
should  anticipate  that  in  a  final 
regulation  a  device  may  be  placed  in  a 
class  different  from  the  one  originally 
proposed.  This  possibility  was 
specifically  identified  in  the  proposed 
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general  regulations  for  ear,  nose,  and 
throat  devices  (see  47  FR  3280;  January 
22. 1982).  Persons  who  disagree  with  a 
final  classiHcation  for  a  device  may 
petition  for  reclassification  of  the  device 
under  Subpart  C  of  Part  860. 

G.  Minor  Changes  or  Clarifications 

Occasionally  the  agency  has  made 
minor  changes  in  the  name  of  a  generic 
type  of  device  or  its  identification  to 
clarify  the  final  regulation.  Additionally, 
the  agency  is  adding  new  §  874.3  in 
Subpart  A  to  explain  the  various 
effective  dates  for  premarket  approval 
requirements  for  devices  classified  into 
class  III.  FDA  also  is  adding  a  new 
paragraph  (c)  in  the  classification 
regulation  for  each  device  classified  into 
class  III  to  declare,  where  applicable, 
the  effective  date  for  premarket 
approval  requirements  for  the  device. 

H.  Reclassification  of  the  N4icros>urgical 
Argon  Laser 

Postamendments  devices  that  are  not 
substantially  equivalent  to  devices  in 
commercial  distribution  before  May  28, 
1976,  are  classified  by  statute  into  class 
III  under  section  513(f)(1)  of  the  act  (21 
U.S.C  360c(f){l)).  In  response  to  a 
petition  received  by  FDA  under  section 
513(f)(2)  of  the  act  and  Part  860  of  the 
regulations,  FDA  may  reclassify  a  new 
device  into  class  I  or  class  II. 

On  October  15, 1980,  FDA  received  a 
petition  (Docket  No.  81P-0115)  under 
section  513(0  of  the  act  requesting  the 
agency  to  reclassify  the  petitioner's 
Model  770  argon  laser  with 
microsurgical  attachments  for  use  in 
otolarynogological  surgery  from  class  III 
to  class  II.  On  December  4. 1980,  FDA 
received  a  petition  (Docket  No.  80P- 
0501)  under  section  513(e)  of  the  act  (21 
U.S.C.  360(e))  requesting  the  agency  to 
reclassify  the  petitioner's  Model  9005 
argon  laser  with  microsurgical 
attachments  for  use  in  otology  from 
class  III  to  class  II.  In  the  Federal 
Register  of  May  11, 1982  (47  FR  20188). 
FDA  published  the  recommendations  of 
the  Ear.  Nose,  and  Throat  Devices 
Section  of  the  Ophthalmic:  Ear.  Nose,  and 
Throat;  and  Dental  Devices  Panel  that 
both  of  these  devices  be  reclassified 
from  class  III  to  class  II  and  treated  as 
one  generic  type  of  device.  The  agency 
provided  a  period  of  30  days  (extended 
to  80  days  by  notice  of  July  2. 1982  (47 
FR  29004)]  for  interested  persons  to 
submit  written  comments  on  the 
recommendations.  No  written  comments 
were  received.  FDA  agreed  with  the 
section's  recommendations  that  the 
device  be  reclassified.  Further,  the 


Section  recommended,  and  FDA  agrees, 
that  the  labeling  for  the  device  include  a 
comprehensive  description  of  the 
techniques,  risks,  and  hazards  which 
accompany  use  of  the  device,  as  well  as 
a  discussion  on  how  the  attendant  risks 
and  hazards  can  be  avoided.  In 
accordance  with  section  513(f)(2)(C)(i)  of 
the  act  and  21  CFR  860.134(b)(6)  of  the 
regulations,  FDA  partially  approved  and 
partially  denied  the  petitions  and,  by 
orders  in  the  form  of  letters  dated 
November  19, 1982,  and  sent  to  each 
petitioner,  reclassified  the  microsurgical 
argon  laser  for  use  in  otology  from  class 
III  to  class  II.  However,  the 
microsurgical  argon  laser  for  other  uses, 
including  use  in  laryngology  and  general 
use  in  otolaryngology,  remains  in  class 
III  and  may  not  be  commercially 
distributed  without  an  approved 
application  for  premarket  approval. 
FDA  is  codifying  the  reclassification 


into  class  II  of  the  microsurgical  argon 
laser  for  use  in  otology  at  §  874.4490(a). 
FDA's  orders  reclassifying  the  device  for 
certain  uses  into  class  II  and  the 
regulation  apply  to  any  microsurgical 
argon  laser  for  use  of  otology  that  is 
substantially  equivalent  to  the 
reclassified  device.  FDA  determines 
substantial  equivalence  of  new  devices 
by  reviewing  premarket  notification 
submissions  under  section  510(k)  of  the 
act  and  Subpart  E  of  Part  807. 

I.  Classification  Regulations  Published 
to  Date 


The  following  table  shows  the  current 
structure  of  the  advisory  committees 
involved  with  the  classification  of 
medical  devices  and  a  list  of  all 
proposed  and  final  classification 
regulations  published  to  date: 


Panel  name 


Publication  dale  m  Feo€RAL  Heg«T6»» 


Circulatory  Syslem  Devicss  Panel 

Clinical     Chennstry     and     Clmical 

Toxicolcgy  Devices  Panel 
Hematology    and    PatMology    De 

vices  Panel 
General    Hosprtal    and    Personal 

Use  Devices  Panel 
GastroenlefotgyUrology      Devices 

Panel 
Immunology  Devices  Panel 

Microbiology  Devices  Panel 
Obslelncs-G/necology        Devices 

Panel 

Radiotogic  Devices  Panel  

Ophthalmic  Devices  Pan* 

Ear.    Nose,    and    Throat   Devices 

Panel 

Dental  Devices  Panel 

Anesthesiology     and     Respiralory 

Therapy  Devices  Panel. 
Neirotogical  Devices  Panel 


Mar    9.   1979,  U  FR   13284-13434  (proposals).  Feb   5.  1980.'  45  FR  7904-7971   (final 

regulations) 
Feb  2.  1982  47  FR  4802-4929  (proposals) 


OrthopedK  and  Rehabilitation  De- 
vices Panel  (Physical  Medicine 
Devices). 

Orthopedic  and  Reheoilitetion  De- 
vices Panel  (Othop»<}ic  De- 
vices). 

General  and  Plastic  Suagary  De- 
vices Panel 


Sept    11.   1979.  44  FR  53063  (proposals),  Sept.   12.   19e0,   45  FR  60576-6051   (final 

regulations) 
Aug  24.  1979.  44  FR  49844-49954  (proposals).  Oct  21.  1»80  45  FR  69678-69737  (linal 

regulations) 
Jan   23.  1981,  46  FR  7562-7641  (proposals),  Nov   23.  1963.  46  FR  53012-53029  fir.al 

regulations) 
Apr   22.  1980.  45  FR  27204-27359  (proposals).  Nov  9.  1962,  47  FR  50814-50840  (final 

regulations) 
Do 
Apr   3,  1979,  44  FR  19894-19971  (proposals),  Feb   26,  1960,  45  FR  12682-'2720  (final 

regulations) 
Jan   29,  1982,  47  FR  4406-4451  (proposals). 
Jan  26,  1982  47  FR  3694-3749  (proposals) 
Jan  22.  1962.  47  FR  3280-3325  (proposals):  (Nov  6.  1966  (final  regulatioos)! 

Dec  30.  1980.  45  FR  85962-86168  (prooosals) 

Nov   2.  1979.  44  FR  63292-«3426  (proposals).  July  16,  1982,  47  FR  31130-31150  (Imal 

regulations) 
Nov    23.   1978,  43  FR  54640-55732  (proposals);  Sept    4.  1979.  44  FR  51726-51778 

(final  regulations) 
Aug    28,   1979.  44  FR  50458-50537  (proposals);  Nov    23.   1983.  48  FR  53Q32-530i4 

(final  regulations) 

July  2,  1982.  47  FR  29052-29140  (proposals) 


Jan   19.  1982,  47  FR  2810-2853  (proposals). 


J.  list  of  Ear.  Note,  and  Throat  Devices 

The  list  below  shows  for  each  ear, 
nose,  and  throat  device  the  section  of 
the  Code  of  Federal  Regulations  at 
which  the  classiScation  of  that  device  is 
being  codified  (or  will  be  codified),  the 
docket  number  of  the  corresponding 
proposed  classification  regulation 
(where  applicable),  the  final 
classification  of  the  device,  and  an 
identification  (yes  or  no)  of  whether 
public  comments  were  received  on  the 


proposed  regulation.  If  no  comments 
were  received,  generally  FDA  is 
adopting  the  proposed  regidation 
without  a  change  in  classification.  The 
list  includes  the  six  generic  types  of  ear, 
nose,  and  throat  devices  for  which  final 
classification  is  being  postponed.  For 
each  of  these  six  devices,  the  section 
number  of  the  Code  of  Federal 
Regulations  is  in  parentheses,  the  name 
of  the  device  is  identified  with  footnote 
"*,"  and  no  final  classification  is 
provided. 
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48381 


Saclion 


Oawica 


8741050 
874  1080 
(874  1070) 
874  1080 
874.1090 
874.1100 
874.1120 
874  1325 
874.1500 
(874  1800) 


874  1820 
874  1925 


8743300 
874.3310 
8743320 
8743330 
8743375 
8743400 
8743430 
8743450 


8743495 


874  3540 
8743620 


8743695 
8743730 
8743760 
8743820 
8743850 
8743880 


874  3930 


8744100 
8744140 
874  4175 
8744250 
874  4350 
8744420 


8744490 


874  4500 
8744680 


8744710 
8744720 
(874.4750) 


8744760 
(8744770) 
868  5800 

(Pro- 

po«*d 

874  4000) 


868.5796 
(Pro- 


SUBPABT  B— OlAONOSTC  DEVICCS 

Audtometaf 

Acoo»lic  cttaniber  tof  audiometnc  lusbng.L.'Z'Z 
Short  incramant  senattvily  index  (SISI)  adifMer  ■  .. 

Audiomrter  caitntion  tat 

Aoditojy  imped»ic«i  tostar 

Earphone  cuahkm  tor  audiomainc  testing 

Electronic  noise  generator  tor  audiometnc  testing 

Electrogtottogiaph 

Gustometer 

Air  or  water  catoric  stimulator ' 

Air  calonc  stmutator 

Water  calonc  stimulator 

Surgical  nerve  stimulator/locator 

Toynbee  diagnostic  tube 


Subpart  0— Pbostmitic  Devices 

Hearing  aid 

Heanng  aid  calibrator  and  analysis  system 

Qroup  hearing  aid  or  group  auditory  trainer 

Master  hearing  Md 

Battery-poMiered  artificial  larynx 

Tinnitus  masker 

Middle  ear  mold 

Partial  ossicular  replacement  prosthesis 

Partial  osaicutar  replacement  prosthesis 

Porous  potyethyleiie  partial  oesicular  replacement  prosthesis 

Total  ossicular  replacement  proethesis 

Total  ossicular  raplacament  prosthesis 

Porous  polyethytene  total  ossicular  replacement  prosthesis '' .....'" ''^''.. 
Prosthesis  modification  instrument  lor  ossicular  replacement  surgery 

Ear,  nose,  and  throat  synthetic  polymer  material 

Ear.  nose,  and  throat  polyamide  mesh  or  foil  synthetic  polymer  material 
Ear.  nose,  and  throat  porous  polyethylene  synthetic  polymer  matenai 

Mandilxjiar  implant  facial  prosthesis 

Laryngeal  prosthesis  (Taub  design) 

Sacculolomy  tacfc  (Cody  tack) 

Endotymphalk;  shunt 

Endofymphalic  shunt  tube  with  valve 

Tympanostomy  tube 

Tympanostomy  tube 

Porous  polyelhylene  tympanostomy  tube 

Tympanostomy  tube  with  semipermeatile  membrane 


Subpart  E— Suhgicai.  Devices 


Epistaxis  bafloon 

Ear,  nose,  and  throat  bur 

Nasopharyngeaf  catheter 

Ear.  noaa.  and  throat  atacMc  or  pneumatic  mrgcm  dh* 
Ear.  nose,  and  IhroM  lliaraplic  Kghl  soma  and  caiiar.. 

Ear.  noaa.  and  tnat  manual  swgkMl  mstnimenl 

Bronchial,  kachatf.  or  eaophageal  surgical  instrument 

Surgical  mtkvmm*  tor  the  ear 

Ear.  noaa.  and  •mat  iwJtipla  uaa  surgnal  instrument 

LaivngMtf  surgical  instamant 

P*>itynaml  aurgial  instrument 

Nasal  and  paranasal  ainua  surgical  mstnjment 

Microsurgical  argon  laser  ' 


Ear,  nose,  and  Ihroat  microsurgical  cartxjn  dioxide  laser 

Bronchoscope  (flexDte  or  ngM)  and  accessohes 

Bronchoscope  (flexible  or  ngid) 

Ear.  noaa,  and  throat  endoscopic  accessory  ' .. 

Laryngeal-bnjnchial  telascope 

Eaophagoscope  (flexible  or  ngxl)  and  accesaones .... 

Mediastinoscope  and  accassones 

t-aryngostroboacope  ' 

External  Laryngostroboscope 

Lafyngostroboscope  (pebent-contacting) 

Nasopharyngoscope  (flaxtita  or  rigxl)  and  i 

Otoscope  ' 

Tiacheoalomy  tuba  wid  tuba  cult 


874.4««0|l 

874.5220 

(874.5300) 

874.5350 

874.5370 

(874.5550) 

874.5800 

8745840 


tummr  P—Ti^viftunc  Oivicca 
Ear.  noaa.  and  laoal  diug  mumimmun  dMoa 

Ew.  noaa.  and  twoM  asammioii  and  iraaiinant  unit'  ■ 

Saclion  anHolwka  davloa 

Tonga  anlichoke  device 

Powered  nasal  irrlgalor  ' 

External  nasal  splint 

Aniietammenng  davioa 


Oocliat 

No. 


78N-1569 
78N-1570 
7BN-1571 
78N-1572 
78N-1573 
78N-1674 
78N-1576 
78N-1577 
78N-1577 
78N-1637 
78N-1578 
78N-1578 
78N-1639 
78N-1579 
78N-1583 
78N-1Se3 
78*4-1584 
78N-IS88 
78N-1Sa8 
78N-1591 
78N-1583 
78N-t594 
78N-1S95 
78N-1595 
78N-1641 
78N-1596 


7SN-1599 
78N-1601 
78N-ie02 
78N-1804 
7BN-1606 
78I4-1600 
78N-1807 
78N-160e 
78N-ie09 
78N-1610 
78N-161 1 
78N-1612 
8OP-O501 
and 
81P- 
0115 
78N-1613 
78N-1616 
78N-16te 
78N-iei7 
78N-162S 
78N-ieiB 
78N-1620 
78N-1822 
78N-1622 
78N-1643 
78N-1623 
78M-1624 
7aN-1826 


7aN-ie28 

78N-ia27 


Claaa 


CoiTinwntB 


78N-1550 
78N-1551 
78N-1552 
78N-1553 
78N-1S54 
7eN-1555 
78N-1556 
78N-155e 
78N-1561 
78N-1565 
78N-1565 
78N-1566 
7BN-1567 
78N-1568 


I.  II 

II 

H 

II 

I 

III 

II 

II 


Yea. 
Yes. 
Yes 
Yes. 
Yes. 
Yes 
Yes 
Yes. 
No 

Yes. 
Yes 
Yes 
No. 


Yes 

Yes 

Yes. 

Yes. 

No 

No 

Yes. 

Yes 
Yes 

Yes 

Yes 
No 

Yes. 
Yes 
Yes. 
Yes. 
Yes. 
Yes. 
Yes 

Yes 
Yes 
Yes 


No. 
Yes 
No. 
Yes. 
Yes. 

Yes 
Yes. 
Yes. 
Yes 

Yes. 
Yes 


Yes. 

Yes. 
Yea. 
Yea. 
Yea. 
Yea. 

No 
Yes 
Yes 
Yes. 


Yes 
Yes 

No 


■  Classificatkin  postponed. 

'  Not  propoeed;  dassilication  rmuKs  from  radassifcatnn  petitions. 

'  Tha  andoaoooic  accessohes  fonnarty  idenWiad  in  tivs  propoaad  raoulation  va  inckidad  in  the  loloiMin 
1 4680.  874:4710.  874.4720,  and  674.4760  •-"»~"~  ™»uiMon  era  nauaaa  in  ma  following 


78N-1629 

1 

No. 

78N-ie30 

Yes 

78N-1597 

IH 

Na 

78N-158e 

IH 

No 

78N-1631 

Yes 

7SN-1634 

1 

No. 

78N-1635 

1 

Yes. 

'The 
rule:  874 


sections  of  tttafnal 


I 
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K.  Summaries  of  Comments  and  FDA's 
Responses  to  Comments 

FDA  is  responding  to  comments 
received  on  the  proposed  regulations 
that  were  published  in  the  Federal 
Regbter  of  January  22. 1982  (47  FR  3280- 
3325). 

1.  Comments  stated  a  review  of 
manufacturers'  complaint  flies  and  of 
reports  in  FDA's  device  experience 
network  show  no  adverse  experience 
reports  for  a  number  of  devices.  For 
these  reasons,  the  comments  said  the 
devices  listed  below  should  be  classified 
into  cluss  I,  rather  than  class  II  or  class 
III  as  proposed. 


S«:«on 

Device 

Class 

proposed,  by 
FDA 

874.3430 

Mddto  ear  mold 

II 

874.3450 

874.3780 

874.3880 

PwIM     oeaicUar     reptace- 

ment  proettieaie. 
SaocUMonrt     lack     (Cody 

lack). 
Tynipanostcxny  tube 

II 
II 
II 

874.T830 

Tympanortomy     tube     vM\ 
semipanneable  membrane. 

III 

FDA  disagrees  with  the  comments 
regarding  the  devices  above.  The  reports 
in  FDA's  device  experience  network 
(DEN)  are  submitted  voluntarily  to  FDA. 
FDA  believes  that  the  adverse 
experience  reports  in  DEN  and  the  data 
in  complaint  files  of  manufacturers  may 
not  reflect  the  actual  levels  of  adverse 
experiences  with  devices.  See  the 
preamble  to  FDA's  reproposed  rule  on 
medical  device  reporting  (May  27. 1983; 
48  FR  24014  at  24016).  In  the  Federal 
Register  of  September  14, 1984  (49  FR 
36326),  FDA  pubHshed  a  final  rule 
requiring  manufacturers  and  importers 
to  report  to  FDA  deaths  and  serious 
injuries  caused  or  contributed  to  by 
devices  (See  21  CFR  Part  803).  FDA 
believes  that  the  data  this  reporting 
system  yields  are  not  a  definitive  basis 
for  classification  decisions,  as 
manufacturers  need  not  report  adverse 
experiences  which  do  not  rise  to  the 
level  of  death  or  serious  injury,  and 
health  professionals  are  not  required  to 
report  adverse  experiences  to 
manufacturers.  Therefore,  FDA  is 
classifying  the  devices  listed  above  into 
the  classes  shown. 

2.  Comments  questioned  whether  the 
risks  to  health  identified  in  the  proposed 
regulations  for  each  of  the  devices  listed 
below  justify  development  of  a 
mandatory  performance  standard.  The 
comments  suggested  that  these  devices 
be  classified  into  class  I,  rather  than 
class  II  as  proposed.  FDA's  responses  to 
these  conmients  are  in  paragraphs  2a 
through  2o. 


UM 


2a.  Section  874.1050;  Audiometer. 
FDA  believes  that  a  performance 
standard  is  necessary  for  this  device  to 
control  calibration  parameters,  method 
of  calibration,  refoence  levels,  test 
frequencies,  distoretion  level,  and 
masking  levels.  The  agency  believes 
these  characteristics  must  be  controlled 
by  a  standard  to  prevent  misdiagnosis 
or  injury  to  the  patient  resulting  from 
devices  of  improper  design  or 
construction.  Accordingly,  FDA  is 
adopting  the  proposed  regulation 
without  change. 

2b.  Section  874.1060;  Acoustic 
chamber  for  audiometric  testing. 

FDA  agrees  with  the  comments 
regarding  the  acoustic  chamber  for 
audiometric  testing.  FDA  now  believes 
that  the  general  controls  of  class  I  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
believes  that  labeling  that  provides 
adequate  directions  for  use  of  the 
acoustic  chamber  for  audiometric  testing 
is  sufficient  to  control  the  risk  to  health 
of  asphyxiation.  FDA  believes  that  the 
labeling  should  provide  adequate 
instructions  to  the  operator  and  the 
patient  with  respect  to  procedures  for 
opening  the  door  of  the  acoustic 
chamber.  FDA  now  believes  that  it  is 
unnecessary  to  establish  a  performance 
standard  for  the  device.  Accordingly, 
FDA  is  adopting  the  proposed  regulation 
with  the  classification  of  class  I  rather 
than  class  II  as  proposed. 

2c.  Section  874.1080;  Audiometer 
calibration  set. 

The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  to  control  calibration 
parameters  to  prevent  erroneous 
measurement  of  hearing  thresholds 
which  could  lead  to  a  misdiagnosis  and 
to  prevent  excessive  sound  output  levels 
fi"om  the  audiometer  which  may  produce 
hearing  damage  in  a  patient. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  with  a  minor 
clarifying  change. 

2d.  Section  874.1090;  Auditory 
impedance  tester. 

The  agency  believes  that  a 
performance  standard  is  necessary  to 
control  the  static  pressure  produced  by 
the  device  to  prevent  damage  to  the 
tympanic  membrane  and  to  control  the 
sound  output  levels  produced  by  the 
device  to  prevent  hearing  damage. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  without  change. 

2e.  Section  874.1120;  Electronic  noise 
generator  for  audiometric  testing. 

The  sound  output  level  produced  by 


the  device  is  not  under  the  direct  control 
of  the  patient,  and  the  patient  may 
tolerate  excessive  sound  levels  under 
the  mistaken  belief  that  excessive  sound 
levels  are  intentional  and  necessary. 
The  agency  believes  that  a  performance 
standard  is  necessary  to  control  the 
maximum  sound  output  levels  to 
minimize  the  possibility  of  hearing 
damage  to  the  patient  Accordingly, 
FDA  is  adopting  the  pfoposed  regulation 
with  a  minor  clarifying  change. 

2f.  Section  874.1325; 
Electroglottograph. 

The  agency  believes  that  a 
performance  standard  is  necessary  to 
control  the  output  characteristics  of  this 
device  to  prevent  erroaeous 
measurement  of  electrical  impedance  of 
the  larynx  which  could  lead  to 
misdiagnosis  and  subsequent 
inappropriate  therapy.  Accordingly, 
FDA  is  adopting  the  proposed  regulation 
without  change. 

2g.  Section  874.1820;  Surgical  nerve 
stimula  tor /loca  tor. 

The  agency  believes  that  the  output 
characteristics  of  the  surgical  nerve 
stimulator/locator  need  to  be  specified 
and  controlled  by  a  performance 
standard  to  assure  that  the  electrical 
current  will  not  damage  nerve  tissue. 
The  agency  notes  that  application  of 
direct  current  to  an  area  of  exposed 
nerve  may  injure  the  nerve  and  cause 
paralysis.  A  standard  is  needed  to 
prevent  injury  to  the  patient  from 
devices  of  improper  design  or 
construction.  Accordingly,  FDA  is 
adopting  the  proposed  regulation 
without  change. 

2h.  Section  874.3300,  Hearing  aid. 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comments  urging  that  the 
hearing  aid  be  placed  in  class  I  instead 
of  class  II  as  proposed.  FDA  agrees  that 
the  air-conduction  hearing  aid  presents 
a  sufficiently  low  risk  bo  health  of 
hearing  loss  from  excetsive  sound 
output  levels  that  the  controls  of  class  I, 
in  conjunction  with  the  requirements  for 
labeling  and  conditions  for  sale  for 
hearing  aids  (21  CFR  801.420  and 
801.421)  would  provide  reasonable 
assurance  of  safety  and  effectiveness  of 
this  kind  of  hearing  aid  However,  FDA 
continues  to  believe  that  a  performance 
standard  is  necessary  fcr  the  bone- 
conduction  hearing  aid  to  control  the 
sound  levels  to  prevent  further  hearing 
damage  in  a  patient  and  to  ensure 
effectiveness  of  this  kind  of  hearing  aid. 
A  performance  standand  for  the  bone- 
conduction  hearing  aid  would  establish 
the  parameters  for  the  values  of  the  data 
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elements  that  are  required  by 
§  801.420(c)(4)  to  be  included  in  the 
labeling  and  would  ensure  that  each 
bone-conduction  hearing  aid  device  is 
able  to  function  within  such  parameters. 
Accordingly,  in  the  final  rule  FDA  is 
clarifying  the  identification  of  the 
device,  classifying  the  air-conduction 
hearing  aid  into  class  I,  and  classifying 
the  bone-conduction  hearing  aid  into 
class  II  as  proposed. 

2i.  Section  874.3310;  Hearing  aid 
calibrator  and  analysis  system. 

The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  to  control  the  accuracy  of  the 
calibration  mechanism.  A  standard  is 
needed  to  minimize  erroneous 
calibration  of  a  hearing  aid  which  could 
cause  further  hearing  damage  in  a 
patient  from  excessive  sound  output 
levels.  Accordingly,  FDA  is  adopting  the 
proposed  regulation  with  minor 
clarifying  changes. 

2j.  Section  874.3320;  Group  hearing  aid 
or  group  auditory  trainer. 

The  agency  believes  that  a 
performance  steindard  is  necessary  for 
this  device  to  control  the  maximum 
allowable  sound  output  pressure  levels 
to  prevent  further  hearing  damage  in  a 
patient.  Accordingly.  FDA  is  adopting 
the  proposed  regulation  without  change. 

2k.  Section  874.3330;  Master  hearing 
aid. 

The  agency  believes  that  a 
performance  standard  is  necessary  for 
the  master  hearing  aid  to  control  its 
calibration  of  a  hearing  aid,  because 
inaccurate  calibration  may  cause  the 
hearing  aid  to  produce  excessive  sound 
output  levels  and  result  in  further 
hearing  damage  in  a  patient  or  cause  a 
practitioner  to  select  the  wrong  hearing 
aid  or  incorrectly  adjust  a  hearing  aid 
for  a  patient.  Accordingly.  FDA  is 
adopting  the  proposed  regulation 
without  change. 

21.  Section  874.3760;  Sacculotomy  tack 
(Cody  tack). 

The  agency  beheves  that  a 
performance  standard  is  necessary  for 
the  sacculotomy  tack  to  control  the  size 
and  sharpness  of  the  device  and  assure 
its  biocompatibility  with  inner  ear 
tissues  and  fluids.  The  agency  believes 
that  there  is  sufficient  information 
available  to  develop  a  standard  for  the 
device  (Ref.  10).  Accordingly,  FDA  is 
adopting  the  proposed  regulation  with 
minor  clarifying  changes  in  the 
identification  of  the  device. 

2m.  Section  874.3820;  Endolymphatic 
shunt  tube. 

FDA  believes  that  a  performance 
standard  is  necessary  to  control  the 
risks  of  possible  infection  and  adverse 
tissue  reaction  from  the  use  of  materials 
that  are  not  biologically  or  mechanically 


compatible  with  the  body.  Implantation 
of  an  endolymphatic  shunt  tube  into  the 
middle  ear  is  a  major  surgical  procedure. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  with  clarifying 
changes  in  the  name  of  the  generic  type 
of  device  and  its  identification  to  clarify 
that  the  rule  also  apphes  to  silicone 
sheets,  which  serve  the  same  purpose  as 
shunt  tubes. 

2n.  Section  874.3880;  Tympanostomy 
tube. 

FDA  believes  that  references  51 
through  54  cited  in  the  proposed  rule 
show  that  performance  standards  are 
necessary  to  control  the  risks  to  health, 
infection  and  adverse  tissue  reaction, 
that  are  described  in  the  proposed 
regulation  for  the  device.  Further, 
Reference  11  cited  in  this  final  rule 
shows  that  large  diameter 
tympanostomy  tubes  present  the 
additional  risk  to  health  of  permanent 
perforation  of  the  tympanic  membrane. 
Thus,  to  control  risks  associated  with 
the  device,  including  permanent 
perforation  of  the  tympanic  membrane, 
adverse  tissue  reaction,  infection,  or 
malleous  erosion  from  devices  of 
improper  design  or  construction  (such  as 
use  of  tubes  of  excessively  large 
diameter),  the  agency  believes  that  a 
performance  standard  is  necessary  for 
the  tympanostomy  tube.  Accordingly, 
FDA  is  adopting  the  proposed  regulation 
with  clarifying  changes  in  the 
identification  of  the  device. 

2o.  Section  874.5840;  Antistammering 
device. 

FDA  agrees  with  the  comments 
suggesting  that  the  antistammering 
device  be  classified  into  class  I  instead 
of  class  n  as  proposed.  FDA  now 
believes  that  general  controls  alone  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  device 
is  intended  for  use  by  persons  with 
normal  hearing  acuity  who  have  direct 
control  of  the  sound  output  levels 
produced  by  the  device.  In  case  of 
excessive  sound  ou^ut,  the  user  can 
either  adjust  or  remove  the  device. 
Accordingly,  FDA  is  classifying  the 
device  into  class  I. 

3.  A  comment  suggested  that  the 
biocompatibility  of  the  devices  listed 
below  could  be  controlled  through 
premaiicet  notification  procedures  in 
section  510(k)  of  the  act.  The  comment 
suggested  that  these  devices  be 
classified  into  class  I,  rather  than  class 
II  as  proposed.  No  medical  or  scientific 
data  were  presented  to  support  the 
suggestion. 


Ckaa 

SKton 

OMca 

propoaad  by 
FDA 

874.3695 

Mwdbulw  implM  Imam 
poMhaaa. 

N 

8743730 

LtfyngaH  proiBmn  (Taut) 
Oamgn). 

II 

8743820 

SKCutalomy  tack  (Cody 
tack). 

II 

874.3880 

Tympanoaloiny  tube _ 

II 

874,4920 

Tracheotomy  tube  cu« 

II 

FDA  disagrees  with  the  comment 
regarding  the  devices  above.  Premarket 
notification  procedures  required  by 
section  510(k)  of  the  act  and  Subpart  E 
of  21  CFR  Part  807  apply  to 
manufacturers  of  a  device  being 
introduced  into  commercial  distribution 
for  the  first  time  (as  defined  in  21  CFR 
807.81(a)  (1)  and  (2))  or  manufacturers  of 
a  commercially  distributed  device  that  is 
about  to  be  significantly  changed  or 
modified  (as  defined  in  §  807.81(a)(3)). 
Premarket  notification  procedures  are 
not  intended  to  assure  that 
preamendments  devices  and 
postamendments  substantially 
equivalent  devices  in  commercial 
distribution  are  safe  and  effective.  FDA 
beheves  that  estabUshment  of  a 
performance  standard  is  necessary  for 
each  of  the  devices  listed  above  to 
control  the  risks  to  health  identified  in 
the  proposed  regulations  and  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices. 

4.  Section  874.1100;  Earphone  cushion 
for  audiometric  testing. 

A  comment  stated  that  premarket 
notification  procedures  would  be 
sufficient  to  detect  the  use  of  new 
materials  which  may  not  be 
biocompatible  and  cause  contact 
dermatitis.  The  comment  suggested  that 
this  device  be  classified  into  class  I 
rather  than  class  II  as  proposed. 

FDA  agrees  with  the  conunent.  FDA 
identified  the  risk  to  health  of  contact 
dermatitis  from  use  of  materials  that 
may  not  be  biocompatible.  However,  the 
device  is  used  by  a  patient  for  only  a 
short  time  period.  FDA  now  believes 
that  the  general  controls  of  class  I  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  Accordingly, 
FDA  is  classifying  the  device  in  class  I. 

5.  Section  874.3430;  Middle  ear  mold. 
Two  comments  requested  that  the 

device  be  placed  in  class  1  instead  of 
class  II  as  proposed,  based  upon  the 
extensive  clinical  use  of  the  device  with 
minimal  risk  to  patients. 

FDA  disagrees  with  the  comments. 
FDA  acknowledges  the  extensive 
clinical  use  over  several  years  of  middle 
ear  molds  that  are  implanted  in  the 
middle  ear.  However,  the  agency  notes 
that  the  synthetic  materials  from  which 
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middle  ear  molds  are  made  have  been 
marketed  for  less  than  10  years. 
Consequently,  there  have  not  been  any 
long-tenn  clinical  toxicology  studies  to 
determine  the  biocompatibility  of  the 
device  at  the  implantation  site.  As 
stated  in  the  proposed  regulation,  FDA 
believes  that  a  performance  standard  is 
necessary  for  this  device  to  control  the 
risks  to  health  of  adverse  tissue  reaction 
and  infection,  because  general  controls 
alone  are  insufficient  to  control  these 
risks.  Accordingly,  FDA  is  adopting  the 
proposed  regulation  with  a  minor 
clarifying  change. 

6.  Section  874.3620;  Ear,  nose,  and 
throat  polyamide  mesh  or  foil  synthetic 
polymer  material:  proposed  class  II. 

A  comment  requested  that  the  device 
be  classified  into  class  I.  No  medical  or 
scientific  data  were  presented  to 
support  the  request. 

FDA  disagrees  with  the  conunent.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  implanted 
device  to  control  the  risks  to  health  of 
adverse  tissue  reaction  and  infection. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  with  minor 
clarifying  changes. 

7.  FDA  proposed  that  four  ear,  nose, 
and  throat  prostheses  be  classified  into 
class  II  if  made  of  certain  materials  and 
proposed  that  the  same  four  devices  be 
classified  into  class  III  if  made  of  porous 
polyethylene. 

Devices  Proposed  for  Class  II 

S  874.3450    Partial  ossicular 

replacement  prosthesis 
S  874.3495    Total  ossicular  replacement 

prosthesis 
S  874.3620    Ear.  nose,  and  throat 

polyamide  mesh  or  foil  synthetic 

polymer  material 
5  874.3880    Tympanostomy  tube 

Devices  Proposed  for  Class  III 

S  874.3465    Porous  polyethylene  partial 

ossicular  replacement  prosthesis 
§  874.3510    Porous  polyethylene  total 

ossicular  replacement  prosthesis 
S  874.3630    Ear,  nose,  and  throat  porous 

polyethylene  synthetic  polymer 

material 
S  874.3910    Porous  polyethylene 

tympanostomy  tube 

During  open  Panel  meetings  held  on 
June  22. 1978;  November  6, 1978;  and 
March  19, 1979,  the  Panel  recommended 
that  the  four  devices  above  made  of 
porous  polyethylene  (PPE)  be  classified 
into  class  ID.  At  that  time,  the  Panel 
believed  that  the  general  controls  of 
class  I  alone  would  not  provide 
sufficient  control  over  the  risks  to  health 
presented  by  the  four  devices  intended 
to  be  implanted  in  the  ear  and  that 
insufficient  information  was  available  to 


develop  performance  standards  for 
these  four  devices.  Based  on  the  Panel 
recommendations,  FDA  prepared  draft 
regulations  proposing  to  classify  the  four 
devices  made  of  PPE  into  class  III.  These 
four  proposed  regulations,  accompanied 
by  the  other  63  ear.  nose,  and  throat 
proposed  classification  regulations, 
were  submitted  to  FDA's  Office  of  the 
Commissioner  for  approval  and 
publication  in  the  Federal  Register. 

On  November  3, 1981,  the  Panel  held 
another  pubhc  meeting  to  review 
additional  data  on  the  safety  and 
effectiveness  of  the  four  devices.  At  that 
meeting,  for  the  reasons  set  forth  below, 
the  Panel  recommended  that  FDA 
classify  each  of  the  four  devices  made  of 
PPE  into  class  II  instead  of  class  III  as 
the  Panel  had  originally  recommended. 
FDA's  Center  for  Devices  and 
Radiological  Health  then  decided  to 
agree  with  the  new  recommendations. 
However,  by  the  November  3, 1981, 
advisory  committee  meeting  the  draft 
proposed  classification  regulations  to 
classify  ear.  nose,  and  throat  devices 
had  been  submitted  to  FDA's  Office  of 
the  Commissioner  for  final  approval. 
Due  to  inadvertence,  the  draft  proposed 
regulations  were  not  retrieved  and 
updated  to  include  the  results  of  the 
November  3, 1981,  meeting  and  the 
Center's  views,  both  of  which  now 
favored  a  proposed  classification  into 
class  II.  As  a  result,  FDA's  proposed 
classification  regulations  for  ear,  nose, 
and  throat  devices,  published  on 
January  22, 1982,  did  not  include  the 
Panel's  November  3, 1981, 
recommendations  that  the  four  PPE 
devices  be  in  class  II  or  the  Center's 
revised  views  as  to  the  appropriate 
classification  of  the  devices. 

Although  the  Panel's  class  n 
recommendations  were  not  included  in 
the  proposed  regulations,  FDA  received 
a  comment  from  a  manufacturer 
disagreeing  with  the  Panel's 
reconmiendations  of  November  3, 1981, 
and  requesting  that  FDA  classify  the 
four  devices  into  class  III  as  proposed. 
FDA  also  received  comments  that 
agreed  with  the  Panel's 
recommendations  of  November  3, 1981, 
that  the  devices  be  classified  into  Class 
II.  These  comments  requested  that  FDA 
classify  the  four  devices  into  class  n 
instead  of  class  III. 

The  comment  requesting  that  the  four 
devices  be  in  class  IH  questioned  the 
safety  of  PPE  as  an  ear  implant.  The 
comment  noted  that  the  hterature  on 
clinical  use  of  PPE  in  ear  surgery  did  not 
identify  the  material  in  terms  of  its 
physical  and  chemical  characteristics. 
The  comment  also  questioned  the 
effectiveness  of  Pffi  as  an  implant 
material:  the  comment  questioned  the 


ability  of  implants  made  fit)m  the 
material  to  permit  tissue  ingrowth  and 
stabilization.  The  comment  summarized 
the  results  of  a  paper  by  A.G.  Kerr  (Ref. 
6).  The  comment  said  that  Dr.  Kerr,  in 
his  examination  of  52  patients,  did  not 
find  evidence  that  ear  implants  made  of 
PPE  provided  tissue  ingrowth 
stabilization. 

For  the  reasons  set  forth  below,  FDA 
now  believes  that  sufficient  evidence  is 
available  of  the  safety  and  effectiveness 
of  the  four  devices  made  of  PPE  that  the 
agency  concludes  that  the  four  devices 
should  be  classified  into  class  II,  rather 
than  class  III  as  proposed.  FDA  believes 
that  the  amount  of  tissue  ingrowth  into 
any  pores  in  the  implant  material  is  not 
a  critical  factor  in  the  agency's 
determination  of  whether  these  implants 
are  placed  in  class  II  or  class  III.  FDA  is 
discussing  below  the  critical  factors 
upon  which  classification  of  these  ear 
implants  is  based. 

FDA  agrees  with  the  comments 
requesting  that  FDA  classify  the  four 
devices  made  of  PPE  into  class  II. 

At  the  meeting  of  the  Panel  on  March 
19, 1979,  Dr.  Zimlak  and  Mr.  Lurie, 
American  Hoechst  Corp.,  described  the 
process  used  to  produce  PPE,  the 
mechanical  and  chemical  properties  of 
PPE,  and  the  use  of  additives  and 
catalysts  in  production  of  PPE.  At  the 
same  meeting,  Mr.  Joseph  Ferri,  General 
Polymeric  Corp.,  described  the 
procedures  used  by  his  company  to 
manufacture  PPE.  Mr.  Ferri  said  that  no 
additives  are  used  and  no  chemical 
changes  occur  during  their  conversion  of 
polyethylene  (PE)  powder  to  porous 
polyethylene  (PPE). 

Although  PPE  produced  through  use  of 
various  additives  may  indeed  have  a 
different  physical  and  chemical 
composition  from  PE,  FDA  believes  that 
PPE  produced  without  additives  (as 
noted  above]  can  be  cbaracterized 
physically  and  chemically  to  the  same 
extent  as  nonporous  PE.  Thus,  FIDA 
believes  that  sufficient  information  is 
available  to  develop  performance 
standards  for  both  PE  and  PPE. 

Dr.  Shea  performed  a  scanning 
electron  micrograph  study  of  a  PPE 
implant  that  had  been  removed  from  the 
middle  ear  of  a  human  patient  after  it 
had  been  implanted  for  many  months 
(Ref.  8).  The  study  showed  interlacing 
fibrous  tissue  engaging  a  section  of  the 
PPE  implant.  Thus,  some  tissue  invasion 
into  the  PPE  implant  does  take  place 
fi-om  the  interlacing  network  of  fibrous 
connective  tissue  formed  by  the  body 
around  the  implant.  The  study  showed 
that  the  result  of  the  tissue  invasion  is  a 
columna  of  living  tissue  with  a  PPE 
skeleton.  Dr.  Shea  found  no  evidence  of 
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either  acute  or  chronic  tissue 
inflammation  around  the  implantation 
site. 

At  ttie  Panel  meeting  of  June  22. 1978, 
Dr.  Shea  presented  data  to  the  Panel  on 
the  results  of  his  studies  of  cats 
involving  implantation  of  PPE  in  the 
middle  ear  and  in  the  oval  window.  At 
this  meeting,  Dr.  Shea  also  presented 
results  of  clinical  studies  involving  225 
PPE  implantation  procedures  in  the 
middle  ears  of  human  patients.  Data 
from  these  procedures  were  obtained 
diuing  a  followup  period  of  12  to  28 
months.  Dr.  Shea  said  that  the  data 
showed  excellent  results.  Dr.  Shea 
presented  slides  to  the  Panel  which 
illustrated  the  acceptance  of  PPE  by 
human  tissue  and  the  characteristics  of 
the  material  that  allow  tissue  ingrowth 
(Ref.  9). 

At  the  Panel  meeting  of  November  3. 
1981,  Myron  Spector,  Ph.D.,  University 
of  South  Carolina,  presented  data  to  the 
Panel  on  the  results  of  implanting  PPE 
into  the  middle  ear  of  cats  (Ref.  1).  The 
studies  showed  that  after  six  months  of 
implantation  the  animal  formed  a  thin 
fibrous  tissue  capsule  surrounding  the 
implanted  PPE  material.  The  fibrous 
capsule  appeared  to  cover  the  pores  of 
the  implant,  and  in  some  areas  the 
fibrous  tissue  formed  a  continuum  with 
fibrous  tissue  within  the  pores  of  the 
PPE  material.  Dr.  Spector  stated  that 
internal  pores  of  the  PPE  contained 
fibroblasts,  blood  vessels,  macrophages, 
and  foreign  body  giant  cells. 
Occasionally,  the  fibroblasts  and 
fibrocollagenous  material  in  the  pore 
structure  of  the  PPE  was  contiguous 
with  the  fibrous  capsule  itself.  The 
fibrous  capsule  around  the  PPE  was  also 
seen  to  be  continuous  with  connective 
tissue  structures  of  the  middle  ear.  Dr. 
Spector  observed  diat  this  fibrous  tissue 
capsule,  which  formed  around  the  PPE 
implant  appeared  to  stabiUze  the 
implant  in  the  middle  ear. 

At  the  Panel  meeting  of  November  3, 
1961.  ]M.  Cassell  and  R.E.  Dehl. 
National  Bureau  of  Standards,  reviewed 
the  results  of  their  studies  performed 
under  contract  from  FDA  to  diaracterize 
the  porosity  of  PPE  (Refs.  2. 3,  and  4). 

Following  its  review  of  the  data 
above,  on  November  3. 1981.  the  Panel 
revised  its  earlier  recommendation.  The 
Panel  unanimously  recommended  that 
the  four  ear,  nose,  and  throat  devices 
made  of  PPE  and  intended  to  be 
implanted  in  the  middle  ear  be  placed  in 
class  n.  The  Panel  recommended, 
however,  that  the  labeling  for  the  four 
devices  made  of  PPE  should  indicate 
that  the  devices  not  be  implanted  in 
direct  contact  with  fluids  of  die  iimer 
ear. 


FDA  has  concluded  diat  PPE  middle 
ear  implants  are  at  least  as  safe  and 
effective  as  nonporous  PE  implants. 
Sufficient  scientific  and  technical 
information  is  available  to  establish  a 
performance  standard  that  would 
adequately  characterize  the  PPE 
material  in  terms  of  its  physical  and 
chemical  specifications.  Because  the 
chemical  composition  of  PPE  may  be 
different  from  nonporous  PE,  FDA 
believes  that  PPE  should  be  specified 
and  characterized  separately  from  PE. 
FDA  finds  that  adequate  valid  scientific 
evidence  is  available  to  show  that 
middle  ear  implants  made  of  PPE 
facilitate,  to  some  extent,  tissue 
ingrowth  within  the  pore  structure  of  the 
implant  that  serves  to  improve  overall 
stabilization  of  the  implant  Data  from 
studies  of  PPE  indicate  that  a  fibrous 
tissue  capsule  forms  around  the  implant 
made  of  PPE  which  serves  to  stabilize 
the  device  in  a  manner  similar  to  the 
stabilization  of  the  device  made  of 
nonporous  PE. 

Accordingly.  FDA  is  classifying  the 
porous  polyethylene  partial  ossicular 
replacement  prosthesis;  porous 
polyethylene  total  ossicular  replacement 
prosthesis;  ear,  nose,  cmd  throat  porous 
polyethylene  synthetic  polymer 
material;  and  the  porous  polyethylene 
tympanostomy  tube  into  class  II  instead 
of  class  in  as  proposed.  FDA  now 
believes  that  premarket  approval  is 
unnecessary  for  these  four  devices, 
because  performance  standards 
established  for  these  devices  under 
section  514  of  the  act  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices  and 
sufficient  information  is  available  to 
establish  such  standards.  FDA  also 
believes  that  the  general  controls  of 
class  I  alone  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  four  devices. 

In  the  final  rule,  to  reduce 
unnecessary  regulations,  certain  of  the 
devices  above  have  been  grouped 
together.  See  "D.  Grouping  of  Similar 
Devices"  and  "].  List  of  Ear.  Nose,  and 
Throat  Devices." 

8.  Section  874.3850;  Endolymphatic 
shunt  tube  with  valve;  proposed  class 
HI. 

One  comment  stated  that  sufficient 
data  are  available  to  assure  the  safety 
and  effectiveness  of  the  device  with 
establishment  of  a  performance 
standard.  The  comment  said  that  the 
device  had  been  used  longer  than  7 
years  and  that  neariy  2,000  devices  had 
been  implanted.  The  comment  alleged 
that  clogging  is  an  infrequent  generic 
problem  with  endolymphatic  tubes, 
whether  valved  or  not  and  that  because 


there  is  no  observable  injury  to  inner  ear 
structures,  it  is  unreasonable  to  place 
the  valved  device  in  class  in.  The 
comment  cites  clinical  data  that  indicate 
the  following  effectiveness  rates  for  the 
device:  relief  of  vertigo.  80  to  90  percent 
hearing  stabilization.  64  to  72  percent 
relief  of  aural  pressure,  60  to  70  percent 
and  relief  of  tinnitus.  35  to  49  percent 
The  comment  recommended  that  the 
proper  classification  of  the  device 
should  be  class  I  or  class  IL 

FDA  disagrees  with  the  comment  and 
believes  that  the  device  should  be 
classified  into  class  ID  as  proposed.  The 
agency  notes  that  the  endolymphatic 
shunt  tube  with  valve  is  a  relatively  new 
device  that  is  intended  to  be  implanted. 
Several  different  versions  have  evolved 
over  the  past  few  years.  The  valve  is 
intended  to  maintain  a  physiologically 
normal  endoljrmphatic  pressure,  yet 
little  is  known  about  what  is  normal 
pressure.  If  the  valve  becomes 
inoperative  or  dogs.  FDA  believes  that  a 
significant  risk  to  health  would  result 
from  buildup  of  fluid  pressure  in  the 
inner  ear.  Ajiy  sui^cal  procedure  to 
correct  a  defective  valve  also  presents 
additional  risks  to  health,  such  as 
infection.  For  these  reasons,  and  the 
reasons  stated  in  the  proposed 
regulation,  the  agency  believes  that  the 
endol]rmphatic  shunt  tube  with  valve 
should  be  in  class  IIL  Accordingly.  FDA 
is  adopting  the  proposed  regulation  with 
minor  clarifying  changes. 

9.  Section  874.3930;  Tympanostomy 
tube  with  semipermeable  membrane; 
proposed  class  m. 

A  comment  argued  that  the  risks  to 
health  in  the  proposed  regulation  are 
identical  to  those  for  the  tympanostomy 
tube  that  FDA  proposed  to  classify  into 
class  n:  (a)  Perforation;  (b)  adverse 
tissue  reaction;  (c)  infection;  and  (d) 
hearing  loss.  Therefore,  die  comment 
stated  that  these  risks  are  not  risks 
which  support  classification  of  the 
tympanostomy  tube  with  semipermeable 
membrane  into  class  m.  Further,  the 
comment  noted  that  hearing  loss,  as  a 
result  of  membrane  blockage,  has  not 
been  substantiated  in  the  clinical 
literature.  A  second  comment  stated 
that  considering  the  risks  to  health 
mentioned  in  the  proposal,  a 
performance  standaid  is  adequate  to 
control  the  safefy  and  effectiveness  of 
the  device.  The  comments  recommended 
that  the  device  be  classified  into  class  II. 
rather  than  class  III  as  proposed. 

FDA  disagrees  with  the  comments. 
The  agency  believes  that  the 
tympanostomy  tube  with  semipermeable 
membrane  presents  a  significant  risk  to 
health  that  is  not  presented  by  other 
tympanostomy  tubes:  The  risk  of  hearing 
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loss  due  to  blockage  of  the  membrane. 
When  the  Panel  recommended  that  the 
device  be  in  class  m,  data 
demonstrating  the  safety  and 
e^ectiveness  of  the  device  were  not 
available  (47  FR  3305).  The  comments 
did  not  provide  scientific  evidence 
demonstrating  that  blockage  of  the 
membrane  is  no  longer  a  risk. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  with  minor 
clarifying  changes. 

10.  Section  874.4140;  Ear,  nose,  and 
throat  bur  proposed  class  II. 

Comments  stated  that  both  the 
physical  and  material  properties  of  the 
device  and  its  design  have  been 
established  for  many  years.  The 
comments  also  stated  that  the  cutting 
device  is  intended  to  remove  bone  and 
tissue  and  that  the  skill  of  the  user  is 
most  essential  in  the  safe  and  effective 
use  of  the  device.  The  risks  to  health  of 
hearing  damage  from  noise  or  vibration 
from  use  next  to  the  cochlea  or  ossicular 
chain  and  of  excessive  amount  of  tissue 
removal  are  controllable  by  the  user. 
Eccentricity  and  corrosion  of  the  device 
can  be  detected  by  the  user,  and 
fracture  of  the  device  is  unlikely  to 
occur.  Thus,  the  comments  argued  the 
device  should  be  in  class  I,  rather  than 
class  n  as  proposed. 

FDA  agrees  with  the  comments.  FDA 
now  believes  that  the  general  controls  of 
class  I  will  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA 
believes  that  manufactiu%rs'  adherence 
to  requirements  of  the  current  good 
manufacturing  practice  (CGMP) 
regulations  in  Part  820  woidd  assure  that 
eccentricity  of  the  device  is  controlled 
and  provide  reasonable  assurance  that 
it  would  not  fracture  during  use. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  with  a  change  in 
classification  from  class  II  to  class  I. 

11.  Section  874.4250;  Ear,  nose,  and 
throat  electric  or  pneumatic  surgical 
drill:  proposed  class  II. 

A  comment  stated  that  the  risk  to 
health  of  mechanical  trauma  caused  by 
whip  or  wobble  in  the  device  is  not 
appropriate  for  this  generic  product  as 
this  condition  can  only  occur  after 
attachments  are  affixed  to  the  device.  A 
comment  noted  that  the  risk  of  noise 
trauma  can  be  controlled  by  checking 
the  device  for  excessive  output  noise 
prior  to  use,  and  the  risk  of  explosion 
can  be  controlled  with  appropriate 
labeling  concerning  use  of  the  device  in 
an  explosive  atmosphere.  A  comment 
stated  that  general  controls  would  be 
adequate  for  this  device,  because  the 
identified  risks  to  health  are  user- 
related,  rather  than  the  result  of 
manufacturing  deficiencies.  The 


comments  suggested  that  this  device  be 
classified  into  class  I  rather  than  class  II 
as  proposed. 

FDA  disagrees  with  the  comments. 
The  agency  believes  that  when  the  ear. 
nose,  and  throat  electric  or  pneumatic 
surgical  drill  is  being  used  as  intended, 
the  drill  would  have  accessories 
attached  and  thus  could  present  the  risk 
of  whip  or  wobble  under  normal 
conditions  of  use.  For  the  reasons  stated 
in  the  proposal,  the  agency  believes  that 
establishment  of  a  performance 
standard  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  including 
control  of  noise  output  and  prevention 
of  fire  or  explosion  when  used  in  the 
presence  of  flammable  gases. 
Accordingly,  FDA  is  adopting  the 
proposed  regidation  with  minor 
clarifying  changes. 

12.  Section  874.4340;  Ear.  nose,  and 
throat  fiberoptic  light  source  and  carrien 
proposed  class  II. 

lliree  comments  suggested  that 
electrical  hazards  alone  should  not  be 
used  as  the  basis  Cor  classifying  a  device 
into  class  II  and  recommended  that  this 
device  be  classified  into  class  I. 

FDA  believes  that  this  device  should 
be  classified  into  class  n.  When  the  ear, 
nose,  and  throat  fiberoptic  light  source 
and  carrier  is  connected  to  an  used  with 
the  various  endoscopes  for  which  it  is 
intended,  a  direct  pathway  to  the 
thoracic  cavity  is  estabhshed  that  can 
transmit  to  the  patient  any  hazardous 
chassis  leakage  currents  or  fault 
currents.  In  addition,  in  FDA's  contract 
problem  definition  study  that  identified 
hazards  and  performance  problems 
associated  with  endoscopes  and 
endoscopic  accessories  (Ref.  12),  the 
contract  report  recommended  that 
certain  performance  parameters  and 
attributes  of  this  device  be  addressed  by 
a  standard,  such  as  thermal  safety,  eye 
safety,  and  provisions  for  back-up 
lamps.  Thus,  the  device  has 
characteristics  other  than  electrical 
safety  hazard,  that  warrant  a 
peformance  standard.  FDA  beheves  that 
general  controls  alone  are  insufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device, 
and  that  it  is  necessary  to  establish  a 
performance  standard  to  control  the 
attributes  identified  above  to  prevent 
injury  to  the  patient  from  a  device  of 
improper  design  or  construction. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  without  change. 

13.  FDA  proposed  to  classify  the  ear. 
nose,  and  throat  manual  surgical 
instruments  listed  below  into  class  n. 
Comments  argued  that  the  risks  to 
health  identified  in  these  six  proposed 
regulations  essentially  are  the  same  as 


the  risks  identified  for  the  general  and 
plastic  surgery  manual  surgical 
instruments  that  FDA  proposed  to 
classify  into  class  I.  (See  S  878.4800 
Manual  surgical  instrument  for  general 
use;  Docket  No.  78N-2696;  47  FR  2810; 
January  19, 1982.)  The  comments  said 
that  a  review  of  complaints  received  in 
FDA's  device  experience  network  during 
the  last  3  years  showed  only  nine 
complaints  for  the  matiual  devices.  In 
each  of  the  nine  reports,  the  device  had 
broken  during  use.  The  comments  said 
that  these  experience  data  show  that  the 
devices  do  not  present  risks  to  health 
that  require  performance  standards. 
Comments  said  that  some  of  the  devices 
also  may  be  included  in  the 
identification  of  the  manual  surgical 
instrument  for  general  use  (S  878.4800] 
that  FDA  proposed  to  classify  with 
general  and  plastic  surgery  devices.  The 
comments  therefore  suggested  that  FDA 
classify  the  devices  listed  below  into 
class  I.  Further,  the  comments  suggested 
that  the  ear,  nose,  and  throat  devices 
listed  below,  which  were  subjects  of  the 
six  separate  proposed  regulations,  be 
treated  as  one  generic  type  of  device. 


Section 


8744400 

874.4410 
8744420 

874.4430 
8744440 
8744450 


Device 


BronctMl.     tracheA     or 

esophageal  lurgieal  in- 

wnitneiiL 
Surgical  instrument  lor  tha 

ear. 
Ear,  nose,  and  Itwofll  mul- 

tipleHise  surgical  instru- 


Laryngeal  surgical  instru- 
ment 
PtMryngoal  surgical  kistiu- 


Nasal  and  paranasal  sinua 
sugnal  nstnimenl 


Class  proposed  by 
FDA 


FDA  agrees  that  the  risks  to  health 
identified  in  the  proposed  regulations 
above  essentially  are  die  same  as  the 
risks  identified  for  general  and  plastic 
surgery  manual  surgical  instruments  that 
FDA  proposed  to  classify  into  class  I. 
FDA  agrees  that  the  gsneral  controls  of 
class  I,  particularly  ths  controls  of  the 
CGMP  regulations  in  21  CFR  Part  820, 
would  control  the  risks  to  health  of 
unnecessary  tissue  trauma  or  device 
fracture  and  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  devices  above.  The 
agency  now  believes  that  it  is 
unnecessary  to  establivh  performance 
standards  for  these  devices. 
Accordingly,  FDA  is  classifying  the 
devices  above  into  class  I  instead  of 
class  II  as  proposed. 

FDA  disagrees  that  |ome  of  the 
devices  identified  above  are  included  in 
the  devices  subject  to  the  proposed 
regulation  for  general  and  plastic 
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surgery  manual  surgical  instruments. 
Nevertheless,  for  the  reasons  given 
above,  FDA  now  is  classifying  the 
devices  into  class  I. 

FDA  agrees  that  the  devices  above 
should  be  grouped  into  one  generic  type 
of  device.  Accordingly,  FDA  is  treating 
the  devices  which  are  subjects  of  the  six 
proposed  regulations  listed  above  as 
one  generic  type  of  device — the  ear, 
nose,  and  throat  manual  surgical 
instrument  (§  874.4420)— and  is 
classifying  this  device  into  class  I.  FDA 
also  is  making  appropriate  changes  in 
the  identification  of  the  device. 

14.  Section  874.4500;  Ear.  nose,  and 
throat  microsurgical  carbon  dioxide 
laser;  proposed  class  II. 

A  comment  questioned  the  need  for  a 
performance  standard  where  the 
possibility  of  an  electrical  hazard  is 
involved  and  suggested  that  this  device 
be  classified  into  class  I  rather  than 
class  II  as  proposed.  The  comment 
provided  no  additional  data. 

FDA  disagrees  with  the  comment.  The 
device  presents  risks  other  than 
electrical  hazard.  The  agency  believes 
that  the  laser  beam  alignment  and 
exposure  characteristics  of  this  device 
must  be  controlled  by  a  standard  to 
prevent  injury  to  the  patient  resulting 
from  devices  of  improper  design  or 
construction.  Accordingly,  in  the  final 
rule  FDA  is  adopting  the  proposed 
regulation  with  clarifying  changes  in  the 
name  and  identification  of  the  device. 

15.  Comments  stated  that  the  risks  to 
health  FDA  identified  in  the  proposed 
regulations  on  the  devices  listed  below 
are  unlikely  to  occur  and  that  these  risks 
can  be  controlled  adequately  by  the 
general  controls  of  class  I.  The 
comments  stated  that  (1)  the  risk  of 
tissue  trauma  due  to  corrosion  or 
fracture  of  the  devices  can  be  controlled 
by  adequate  labeling;  (2)  electrical 
hazards  can  be  controlled  through 
appropriate  safeguards  that  have 
already  been  established;  (3)  the  risk  of 
trauma  as  a  result  of  a  sharp  edge  on  a 
device  can  be  controlled  with  adequate 
labeling;  (4)  the  risk  of  asphyxiation  due 
to  use  of  a  device  of  an  improper  size  or 
shape  is  the  responsibihty  of  the  user 
(given  appropriate  labeling  and 
sufficient  information);  (5)  the  risk  of 
reflex  stimulation  from  the  use  of  a 
device  of  an  improper  size  or  shape  is 
also  within  the  control  of  the  user;  and 
(6)  the  risk  of  infection  from  a  device 
that  is  difficult  to  disassemble,  clean, 
and  reassemble  or  fi^m  a  device  that  is 
not  cleaned  properly  is  a  function  of 
user  knowledge  and  manufacturers' 
labeling.  The  comments  also  argued  that 
the  risk  of  failure  of  the  ventilation 
system  which  may  cause  the  patient  to 
receive  an  inadequate  supply  of 


breathing  gas  was  not  considered  by 
FDA  to  be  sufficiently  serious  to 
warrant  an  FDA  contract  problem 
definition  study  to  reconmiend  a 
standard  as  a  solution  for  this  problem. 
The  comments  recommended  that  these 
devices  be  classified  into  class  I.  rather 
than  class  II  as  proposed. 


Section 


874.4680 
874.4685 

874.4710 
874.4720 
8744780 


Device 


Bronchoacope  (flexMe  or  ngKl) 

Ear.  noaa,  and  ttvoal  eixjoscopic 


Esoptiaooacope  (flexible  or  ngid) 

Madiniinotoope... 

Naaop>iaryngoscope    (flexible    or 
rigici) 


Claaa 
propoaad 

by  FDA 


FDA  disagrees  with  the  comments. 
The  agency  notes  that  its  contract 
problem  definition  study,  which 
identified  hazards  and  performance 
problems  associated  with  endoscopes 
and  endoscopic  accessories  (Ref.  12), 
recommended  that  certain  performance 
characteristics  of  these  devices  be 
addressed  by  standards  (image  quality, 
tip  control,  protective  sheath 
specifications,  control  mechanisms, 
withdrawal  mechanisms,  brittleness  and 
durability,  disassembly  procedures,  and 
lamp  illumination  levels).  The  agency 
believes  that  performance  standards  are 
necessary  to  control  these 
characteristics  to  prevent  injury  to  the 
patient  resulting  from  a  device  of 
improper  design  or  construction. 

FDA  proposed  that  the  ear,  nose,  and 
throat  endoscopic  accessory  be 
classified  as  a  separate  device.  FDA  is 
grouping  the  accessories  that  were  the 
subjects  of  proposed  §  874.4685  with 
each  of  the  respective  endoscope 
devices  identified  above,  as  appropriate. 
Accordingly,  FDA  is  adopting  the 
proposed  regulations  for  the  devices 
listed  above  with  changes  in  the  names 
of  the  devices  and  their  identifications 
to  include  any  accessories. 

16.  Section  874.4900;  Tracheostomy 
tube;  proposed  class  II. 

Comments  argued  that  tissue  trauna 
due  to  corrosion  of  a  metal 
tracheostomy  tube  or  fracture  of  the 
device  is  a  user's  responsibihty  and  that 
corrosion  or  fracture  may  result  as  a 
consequence  of  improper  cleaning, 
improper  care,  or  improper  maintenance 
of  the  device.  The  comments 
recommended  this  device  be  classified 
into  class  I.  rather  than  class  II  as 
proposed. 

FDA  disagrees  with  the  comments. 
The  agency  has  reviewed  its  device 
experience  network  reports  over  the 
past  several  years  and  finds  that  a 
significant  number  of  problems  have 
been  reported  involving  tracheostomy 


tubes  (Ref.  13).  The  agency  believes  that 
the  general  controls  of  class  I  are 
insufficient  to  control  certain  risks  to 
health,  such  as  the  problems  reported  in 
FDA's  proposed  rule  and  that  these  risks 
can  be  controlled  only  by  requiring 
manufacturers  to  comply  wiUi  a 
performance  standard  for  the  device. 
Specific  characteristics  of  the  device  for 
which  FDA  beheves  that  a  standard  is 
necessary  include  integrity  of  the 
inflation  system  and  material 
specifications.  Accordingly,  FDA  is 
classifying  the  device  into  class  n  as 
proposed  with  minor  clarifying  changes. 

L.  Exemptions  for  Class  I  Devices 

Exemptions  From  Current  Good 
Manufacturing  Practice  (CGMP) 
Requirements 

Section  513(d)(l)(2)(A)  of  the  act 
allows  FDA  to  exempt  class  I  devices 
from  certain  requirements  under  the  act 
if  the  agency  determines  that 
compliance  with  these  requirements  is 
not  required  to  assure  that  the  device 
will  be  safe  and  effective  and  otherwise 
in  compliance  with  the  act.  Of  the  15 
devices  FDA  is  classifying  into  class  I  in 
this  rule.  FDA  is  exempting 
manufacturers  of  one  anesthesiology 
device  and  four  ear.  nose,  and  throat 
devices  from  the  CGMP  requirements 
with  the  exception  of  the  requirements 
specified  in  21  CFR  820.180  and  820.198 
relating  to  records  and  complaint  files. 
The  exemptions  apply  to  the  tracheal 
tube  cleaning  brush  (8  868.5795),  the 
gustometer  (5  874.1500),  the  battery- 
powered  artificial  larynx  (5  874.3375). 
the  prosthesis  modification  instrument 
for  ossicular  replacement  surgery 
(S  874.3540).  and  the  ear,  nose,  and 
throat  drug  administration  device 
(§  874.5220).  However,  for  the  reasons 
given  in  the  preamble  to  the  proposed 
regulations,  these  exemptions  do  not 
apply  to  devices  that  are  labeled  or 
otherwise  represented  as  sterile. 

As  stated  in  the  proposed  rule,  the 
agency  has  determined  that  exemption 
of  manufacturers  of  any  device  from 
§S  820.180  and  820.198  of  the  CGKfP 
regulations  would  not  be  in  the  public 
interest.  Moreover,  compUance  with 
these  sections  is  not  unduly  biu^ensome 
for  device  manufacturers.  The  complaint 
file  requirements  of  §  820.198  ensure 
that  device  manufacturers  have 
adequate  systems  for  complaint 
investigation  and  followup.  The  general 
requirements  concerning  records  in 
§  820.180  ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  can  determine 
whether  the  manufacturer's  corrective 
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actions  are  adequate,  and  can  detennine 
whether  an  exemption  from  other 
sections  of  the  CGMP  regulations,  if  one 
has  been  granted,  is  still  appropriate. 
FDA  has  prepared  guidelines  on  the 
procedures  that  should  be  followed  by 
persons  who  wish  to  submit  petitions  for 
exemption  or  variance  from  Uie  device 
CGMP  regulations.  These  petitions  may 
be  submitted  in  accordance  with  the 
provisions  of  section  520(f)(2)  of  the  act 
(21  U.S.C.  360j(f)(2)).  The  agency 
announced  the  availability  of  these 
guidelines  in  a  notice  published  in  the 
Federal  Register  of  January  18, 1980  (45 
FR  3671). 

Exemptions  From  the  Requirement  of 
Premarket  Notification 

FDA  proposed  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  for  one  device,  the  tracheal 
tube  cleaning  brush  (proposed 
§  874.4910).  FDA  did  not  receive  any 
comments  regarding  this  proposed 
exemption.  Nor  did  FDA  receive 
comments  urging  exemptions  for  any  of 
the  ear,  nose,  and  throat  devices  subject 
to  other  proposed  regulations.  In  this 
final  rule,  FDA  is  granting  an  exemption 
from  the  requirement  of  premarket 
notification  for  the  tracheal  tube 
cleaning  brush,  as  proposed.  Elsewhere 
in  this  issue  of  the  Federal  Register,  FDA 
is  proposing  to  grant  an  exemption  from 
the  requirement  of  premarket 
notification,  with  limitations,  for  each 
four  class  I  ear,  nose,  and  throat 
devices.  The  preamble  to  that  proposed 
rule  explained  FDA's  criteria  for 
granting  these  exemptions. 

M.  References 

The  following  information  has  been 
placed  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  and  may  be 
seen  by  interested  persons  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 
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N.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

O.  Economic  Impact 

The  Food  and  Drug  Administration 
has  carefully  analyzed  the  economic 
effects  of  this  final  rule  and  has 
determined  that,  if  promulgated,  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291. 
the  impact  of  this  final  rule  has  been 
carefully  analyzed,  and  it  has  been 
determined  that  the  final  rule  does  not 
constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order. 
Rules  classifying  devices  into  class  I 
generally  maintain  the  status  quo:  These 
devices  are  now  subject  only  to  the 
general  controls  provisions  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351,  352,  360,  360f,  360h,  360i, 
and  360j)  and  under  the  final  rule, 
remain  subject  only  to  such  controls 
either  in  their  entirety  or  with  certain 
exemptions.  Devices  classified  into  class 
II  also  remain  subject  only  to  the  general 
controls  provisions  of  the  act  unless  and 
until  an  applicable  performance 
standard  is  established.  Similarly, 
devices  classified  into  class  III  remain 
subject  only  to  the  general  controls 


provisions  of  the  act  imtil  an  additional 
regulation  is  promulgated  pursuant  to 
section  515(b)  of  the  act  (21  U.S.C. 
360e(b))  requiring  that  such  devices 
have  in  effect  approved  applicafions  for 
premarket  approval.  In  accordance  with 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B)),  devices  classified  by 
regulation  into  class  III  may  remain  in 
commercial  distribution  without  an 
approved  premarket  approval 
application  for  30  months  following  the 
effective  date  of  classification  of  the 
device  into  class  III,  or  for  90  days 
following  the  promulgation  of  a 
regulation  under  section  515(b)  of  the  act 
(21  U.S.C.  360e(b)),  whichever  occurs 
later.  In  sum,  device  classification  rules 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
are  not  major  rules. 

List  of  Subjects 


21  CFR  Part  868 

Anesthesiology  devices.  Medical 
devices. 


21  CFR  Part  874 


Ear,  nose,  and  throat  devices,  medical 
devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Chapter  I  of  Title  21 
of  the  Code  of  Federal  Regulations  is 
amended  in  Parts  868  and  874  as 
follows: 

PART  868— ANESTHESIOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  868  is  revised  to  read  as  follows: 

Authority:  Sees.  513,  7Ql(a),  52  Stat.  1055. 
90  Stat.  540-546  (21  U.S.C.  360c  371(a));  21 
CFR  5.ia 

2.  Part  868  is  amended  in  Subpart  F  by 
adding  new  S  S  866.5795  and  868.5800  to 
read  as  follows: 


Subpart  F— Therapeutic  Devices 

§  868.S79S    Tracheal  tutx  cleaning  brush. 

(a)  Identification.  A  tracheal  tube 
cleaning  brush  is  a  device  consisting  of 
a  brush  with  plastic  bristles  intend^  to 
clean  tracheal  cannula  devices  after 
their  removal  from  patients. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  If  the  device  is  not  labeled  or 
otherwise  represented  as  sterile,  it  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exoeptlon  of  S  820.180, 
with  respect  to  general  requirements 
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concerning  records,  and  S  820.198.  with 
respect  to  complaint  files. 

fi86«.5a00    Tracheostomy  tube  and  tub* 
cuff. 

(a)  Identification.  A  tracheostomy 
tube  and  tube  cuff  is  a  device  intended 
to  be  placed  into  a  surgical  opening  of 
the  trachea  to  facilitate  ventilation  to 
the  lungs.  The  cuff  may  be  a  separate  or 
integral  part  of  the  tracheostomy  tube 
and  is,  when  inflated,  intended  to 
establish  a  seal  between  the  tracheal 
wall  and  the  tracheostomy  tube.  The 
cuff  is  used  to  prevent  the  patient's 
aspiration  of  substances,  such  as  blood 
or  vomit,  or  to  provide  a  means  for 
positive-pressure  ventilation  of  the 
patient.  This  device  is  made  of  either 
stainless  steel  or  plastic. 

(b)  Classification.  Class  II. 

3.  New  Part  874  is  added  to  read  as 
follows: 

PART  874--EAR.  NOSE,  AND  THROAT 
DEVICES 

Subpart  A— General  Provisions 

Sec. 

874.1    Scope. 

874.3    Elective  dates  of  requirement  for 
premarket  approval. 

Subpart  B— Diagnostic  Devices 

Sec 

874.1050    Audiometer. 

874.1060    Acoustic  chamber  for  audiometric 

testing. 
874.1080    Audiometer  calibration  set. 
874.1090    Auditory  impedance  tester. 
874.H0O    Earphone  cushion  for  audiometric 

testing. 
874.1120    Electronic  noise  generator  for 

audiometric  testing. 
874.1325  Electroglottograph. 
874.1500    Gustomefer. 
874.1820    Surgical  nerve  stimulator/locator. 
874.1925  Toynbee  diagnostic  tube. 

Subpart  C—{Reeerved] 

Subpart  D— Prosthetic  Devices 

874.3300    Hearing  aid. 

874.3310    Hearing  aid  calibrator  and  analysis 

system. 
874.3320    Croup  hearing  aid  or  group 

auditory  trainer. 
874.3330    Master  hearing  aid. 
874.3375    Battery-powered  arti^cial  larynx. 
874.3400    Tinnitus  masker. 
874.3430    Middle  ear  mold. 
874.3450    Partial  ossicular  replacement 

prosthesis. 
874.3495    Total  ossicular  replacement 

prosthesis. 
874.3540    Prosthesis  modiflcation  instrument 

for  ossicular  replacement  surgery. 
874.3620    Ear,  nose,  and  throat  synthetic 

polymer  material. 
874.3695    Mandibular  implant  facial 

prosthesis. 
874.3730    Laryngeal  prosthesis  (Taub 

design). 
874.3760    Sacculotomy  tack  (Cody  tack). 


874.3820    Endolymphatic  shunt. 
874.3850    Endolymphatic  shunt  tube  with 

valve. 
874.3880    Tympanostomy  tut)e. 
874.3930    Tympanostomy  tube  %vith 

semipermeable  membrane. 

Subpart  E— Surgical  Devices 

874.4100    Epistaxis  balloon. 
874.4140    Ear,  nose,  and  throat  bur. 
874.4175    Nasopharyngeal  catheter. 
874.4250    Ear.  nose,  and  throat  electric  or 

pneumatic  surgical  drill. 
874.4350    Ear,  nose,  and  throat  fiberoptic 

light  source  and  carrier. 
874.4420    Ear,  nose,  and  throat  manual 

surgical  instrument. 
874.4490    Microsurgical  argon  laser. 
874.4500    Ear,  nose,  and  throat  microsurgical 

carbon  dioxide  laser. 
874.4680    Bronchoscope  (flexible  or  rigid) 

and  accessories. 
874.4710    EsophagoBcope  (flexible  or  rigid) 

and  accessories. 
874.4720    Mediastinoscope  and  accessories. 
874.4760    Nasopharyngoscope  (flexible  or 

rigid)  and  accessories. 

Subpart  F— Tlierapeutic  Devices 

874.5220    Ear.  nose,  and  throat  drug 

administration  device. 
874.5350    Suction  antichoke  device. 
874.5370    Tongs  antichoke  device. 
874.5800    External  nasal  splint. 
874.5840    Antistammering  device. 

Authority:  Sees.  501(f),  510,  513,  515,  520, 
701(a),  52  Stat  1055.  78  Stat.  794-795  as 
amended,  90  Stat.  540-546,  552-559.  565-574, 
576-5^7  (21  U.S.C.  351(f),  360,  360c,  360e.  360i. 
371(a));  21  CFR  5.10. 

Subpart  A— General  Provisions 
S  874.1     Scope. 

(a)  This  part  sets  forth  the 
classification  of  ear,  nose,  and  throat 
devices  intended  for  human  use  that  are 
in  commercial  distribution. 

(b)  The  identification  of  a  device  in  a 
regulation  in  this  part  is  not  a  precise 
description  of  every  device  that  is,  or 
will  be,  subject  to  the  regulation.  A 
manufacturer  who  submits  a  premarket 
notification  submission  for  a  device 
under  Part  807  cannot  show  merely  that 
the  device  is  accurately  described  by 
the  section  title  and  identification 
provision  of  a  regulation  in  this  part,  but 
shall  state  why  the  device  is 
substantially  equivalent  to  other 
devices,  as  required  by  S  807.87. 

(c)  To  avoid  duplicative  listings,  an 
ear,  nose,  and  throat  device  that  has  two 
or  more  types  of  uses  (e.g.,  used  both  as 
a  diagnostic  device  and  as  a  therapeutic 
device)  is  listed  in  one  subpart  only. 

(d)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  imless  otherwise  noted. 


SS74J    Effedhre  dates  of  raqulrwnent  for 
premarket  approvaL 

A  device  included  in  this  part  that  is 
classified  into  class  III  (premarket 
approval)  shall  not  be  commercially 
distributed  after  the  date  shown  in  the 
regulation  classifying  the  device  unless 
the  manufacturer  has  an  approval  under 
section  515  of  the  act  (unless  an 
exemption  has  been  granted  under 
section  520(g)(2)  of  the  act).  An  approval 
under  section  515  of  the  act  consists  of 
FDA's  issuance  of  an  order  approving  an 
application  for  premarket  approval 
(PMA)  for  the  device  or  declaring 
completed  a  product  development 
protocol  (TOP)  for  the  device. 

(a)  Before  FDA  requires  that  a  device 
commercially  distributed  before  the 
enactment  date  of  the  amendments,  or  a 
device  that  has  been  found  substantially 
equivalent  to  such  a  device,  has  an 
approval  under  section  515  of  the  act 
FDA  must  promulgate  a  regulation  imder 
section  515(b)  of  the  act  requiring  such 
approval,  except  as  provided  in 
paragraph  (b)  of  this  section.  Such  a 
regulation  under  section  515(b)  of  the  act 
shall  not  be  effective  during  the  grace 
period  ending  on  the  90th  day  after  its 
promulgation  or  on  the  last  day  of  the 
30th  full  calendar  month  after  the 
regulation  that  classifies  the  device  into 
class  in  is  effective,  whichever  is  later. 
See  section  501(f)(2)(B)  of  the  act. 
Accordingly,  uidess  an  effective  date  of 
the  requirement  for  premarket  approval 
is  shown  in  the  regidation  for  a  device 
classified  into  class  III  in  this  part,  the 
device  may  be  commerdaUy  distributed 
without  FDA's  issuance  of  an  order 
approving  a  PMA  declaring  completed  a 
PDP  for  the  device.  If  FDA  promulgates 
a  regulation  under  section  515(b)  of  the 
act  requiring  premarket  approval  for  a 
device,  section  501(f)(1)(A)  of  the  act 
applies  to  the  device. 

(b)  Any  new,  not  substantially 
equivalent,  device  introduced  into 
commercial  distribution  on  or  after  May 
28, 1976,  including  a  device  formerly 
marketed  that  has  been  substantially 
altered,  is  classified  by  statute  (section 
513(f)  of  the  act)  into  class  in  without 
any  grace  period  and  FDA  must  have 
issued  an  order  approving  a  PMA  or 
declaring  completed  a  PDP  for  the 
device  before  the  device  is  commercially 
distributed  unless  it  is  reclassified.  If 
FDA  knows  that  a  device  being 
conunercially  distributed  may  be  a 
"new"  device  as  defined  in  this  section 
because  of  any  new  intended  use  or 
other  reasons,  FDA  may  codify  the 
statutory  classification  of  the  device  into 
class  in  for  such  new  use.  Accordingly, 
the  regulation  for  such  a  class  lU  device 
states  that  as  of  the  enactment  date  of 
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the  amendments.  May  28. 1976^  the 
device  must  have  an  ai>proval  under 
section  515  of  the  act  before  comraercial 
distribution. 

Subpwl  B— Diagnostic  Dvvfees 


$•74.1060 

(a)  Identificatioa.  An  audiumeter  or 
automated  audiometer  is  an 
electroaooustic  device  that  produces 
controlled  levels  of  test  tones  and 
signals  intended  for  use  in  conducting 
diagnostic  hearing  evahiations  and 
assisting  in  the  diagnosis  of  possible 
otologic  disorders. 

(b)  Claasification.  Class  U. 

$•74.1060    Acoustic  chamber  for 


[a)  Identification.  An  acoustic 
chamber  for  audiometric  testing  is  a 
room  that  is  intended  for  use  in 
conducting  diagnostic  hearing 
evaluations  and  that  eliminates  sound 
reflections  and  provides  isolation  from 
outside  sounds. 

(b)  Classification.  Class  1. 

$•74.1080    AudhMiMtwcaittiraMonaM. 

(a)  Identification.  An  audiometer 
calibration  set  is  an  electronic  reference 
device  that  is  intended  to  calibrate  an 
audiometer.  It  measures  the  sound 
frequency  and  intensity  characteristics 
that  emanate  from  an  audiometer 
earphone.  The  device  consists  of  an 
acoustic  cavity  of  known  volume,  a 
sound  level  meter,  a  microphone  with 
cahbration  traceable  to  the  National 
Bureau  of  Standards,  oscillators, 
frequency  counters,  microphone 
amplifiers,  and  a  recorder.  The  device 
can  measure  selected  audiometer  test 
frequencies  at  a  given  intensity  level, 
and  selectable  audiometer  attenuation 
settings  at  a  given  test  frequency. 

(b)  Classification.  Class  n. 

$•74.1090    Auditory  Impedance  tester. 

(a)  Identification.  An  auditory 
impedance  tester  is  a  device  that  is 
intended  to  change  the  air  pressure  in 
the  external  auditory  canal  and  measure 
and  graph  the  mobility  characteristics  of 
the  tympanic  membrane  to  evaluate  the 
functional  condition  of  the  middle  ear. 
The  device  is  used  to  determine 
abnormalities  in  the  mobility  of  the 
tympanic  membrane  due  to  stiffness, 
flaccidity,  or  the  presence  of  fhiid  in  the 
middle  ear  cavity.  The  device  is  also 
used  to  measure  the  acoustic  reflex 
threshold  from  contractions  of  the 
stapedial  muscle,  to  monitor  healing  of 
tympanic  membrane  grafts  or 
stapedectomies,  or  to  monitor  foUowup 
treatment  for  inflammation  of  the  middle 
ear. 

(b)  Classification.  Class  11. 


$•74,110    Earphone  cushion  for 
audkmtetrlc  testini^ 

(a)  Identification.  An  earphone 
cushion  for  audiometric  testing  is  a 
device  that  is  used  to  cover  an 
audiometer  earphone  during  audiometric 
testing  to  provide  an  acoustic  coupling 
(sound  connection  path)  between  the 
audiometer  earphone  and  the  patient's 
ear. 

(b)  Classification.  Class  I. 

§874.1120    Electronic  noise  generator  for 
audiometric  testing. 

(a)  Identificatioa.  An  electronic  noise 
generator  for  audiometric  testing  is  a 
device  that  consisb  of  a  swept 
frequency  generator,  an  amplifier,  and 
an  earphone.  It  is  mtended  to  introduce 
a  masking  noise  into  the  non-test  ear 
during  an  audiometric  evaluation.  The 
device  minimizes  the  non-test  ear's 
sensing  of  test  tones  and  signals  being 
generated  for  the  ear  being  tested. 

(b)  Classification.  Class  II. 

$  874. 1 325    Electroglottograph. 

(a)  Identification.  An 
electroglottograph  is  an  AC-powered 
device  that  employs  a  pair  of  electrodes 
that  are  placed  in  contact  with  the  skin 
on  both  sides  of  the  larynx  and  held  in 
place  by  a  collar.  It  is  intended  to 
measure  the  electrical  impedance  of  the 
larynx  to  aid  in  assessing  the  degree  of 
closure  of  the  vocal  cords,  confirm 
larygeal  diagnosis,  aid  behavioral 
treatment  of  voice  disorders,  and  aid 
research  concerning  the  laryngeal 
mechanism. 

(b)  Classification.  Class  11. 

§  874. 1 500    Gustometer. 

(a)  Identification.  A  gustometer  is  a 
battery-powered  device  that  consists  of 
two  electrodes  that  are  intended  to  be 
placed  on  both  sides  of  the  tongue  at 
different  taste  centers  and  that  provides 
a  galvanic  stimulus  resulting  in  taste 
sensation.  It  is  used  for  assessing  the 
sense  of  taste. 

(b)  ClassificatioB.  Class  L  If  the 
device  is  not  labeled  or  otherwise 
represented  as  sterile,  it  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198  with  respect  to 
complaint  files,      j 

§  874.1820    Surgical  n«rv«  ctbnulatof/ 
locator. 

(a)  Identification.  A  surgical  nerve 
stimulator/locator  is  a  device  that  is 
intended  to  provide  electrical 
stimulation  to  the  body  to  locate  and 
identify  nerves  and  to  test  their 
excitability. 

(b)  Classification.  Class  II. 


S  874.1925    ToynlMa  diagnostic  tulM. 

[a)  Identification.  The  toynbee 
diagnostic  tube  is  a  listening  device 
intended  to  determine  the  degree  of 
openness  of  the  eustachian  tube. 

(b)  Classification.  Class  I. 

Subpart  C — [Reserved] 

Subpart  0— Prosthetic  Devices 
§874.3300    Heating  AM. 

(a)  Identification.  A  hearing  aid  is 
wearable  sound-amplifying  device  that 
is  intended  to  compensate  for  impaired 
hearing.  This  generic  type  of  device 
includes  the  air-conduction  hearing  aid 
and  the  bone-conduction  hearing  aid. 
but  excludes  the  group  hearing  aid  or 
group  auditory  trainer  (§  874.3320), 
master  hearing  aid  {§  $74.3330),  and 
tinnitus  masker  (§  874.3400). 

(b)  Classification.  (1)  Class  I  for  the 
air-conduction  hearing  aid  (2)  Class  II 
for  the  bone-conduction  hearing  aid 

§874.3310    Hearing  aid  caUbrator  and 
analysis  system. 

(a)  Identification.  A  hearing  aid 
calibrator  and  analysis  system  is  an 
electronic  reference  device  intended  to 
calibrate  and  assess  the  electroaooustic 
frequency  and  sound  intensity 
characteristics  emanating  from  a 
hearing  aid,  master  hearing  aid,  group 
hearing  aid  or  group  auditory  frainer. 
The  device  consists  of  an  acoustic 
complex  of  known  cavity  volume,  a 
sound  level  meter,  a  microphone, 
oscillators,  frequency  counters, 
microphone  ampUfiers,  a  distoration 
analyzer,  a  chart  recorder,  and  a  hearing 
aid  test  box. 

(b)  Classification.  Class  II. 

§  874.3320    Group  haaring  aid  or  group 
auditory  trainer. 

(a)  Identification.  A  group  hearing  aid 
or  group  auditory  frainer  is  a  hearing  aid 
that  is  intended  for  use  in 
communicating  simultaneously  with  one 
or  more  listeners  having  hearing 
impairment.  The  device  is  used  with  an 
associated  transmitter  microphone.  It 
may  be  either  monaural  or  binaural,  and 
it  provides  coupling  to  the  ear  through 
either  earphones  or  eannolds.  The 
generic  type  of  device  includes  three 
types  of  applications:  hardwire  systems, 
inductance  loop  systems,  and  wireless 
systems. 

(b)  Classification.  Class  U, 

§874.3330    Master  hearing  aid. 

(a)  Identification.  A  master  bearing 
aid  is  an  elecfronic  device  intended  to 
simulate  a  hearing  aid  during 
audiometric  testing.  It  has  adjustable 
acoustic  output  levels,  such  as  those  for 
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gain,  output,  and  frequency  response. 
The  device  is  used  to  select  and  adjust  a 
person's  wearable  hearing  aid. 
(b)  Classification.  Class  n. 

S  874.3375    B«tt«ry-f)ow«rad  artfflcW 
larynx. 

(a)  Identification.  A  baUery-powered 
artificial  larynx  is  an  extemaUy  applied 
device  intended  for  use  in  the  absence 
of  the  larynx  to  produce  sound.  When 
held  against  the  skin  in  the  area  of  the 
voicebox,  the  device  generates 
mechanical  vibrations  which  resonate  in 
the  oral  and  nasal  cavities  and  can  be 
modulated  by  the  tongue  and  lips  in  a 
normal  manner,  thereby  allowing  the 
production  of  speech. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  {  820.180 
with  respect  to  general  requirements 
concerning  records,  and  S  820.198,  with 
respect  to  complaint  files. 

§874.3400    ThmitiM  maator. 

(a)  Identification.  A  tinnitus  masker  is 
tin  electronic  device  intended  to 
generate  noise  of  sufficient  intensity  and 
bandwidth  to  mask  ringing  in  the  ears  or 
internal  head  noises.  Because  the  device 
is  able  to  mask  internal  noises,  it  is  also 
used  as  an  aid  in  hearing  external  noises 
and  speech. 

(b)  Classification.  Class  m. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval  See  §  874.3. 

§874.3430    MkfdteMM-mold. 

(a)  Identification.  A  middle  ear  mold 
is  a  preformed  device  that  is  intended  to 
be  implanted  to  reconstruct  the  middle 
ear  cavity  during  repair  of  the  tympanic 
membrane.  The  device  permits  an  ample 
air-filled  cavity  to  be  maintained  in  the 
middle  ear  and  promotes  regeneration  of 
the  mucous  membrane  lining  of  the 
middle  ear  cavity.  A  middle  ear  mold  is 
made  of  materials  such  as  polyamide, 
polytetrafluoroethylene,  silicone 
elastomer,  or  polyethylene,  but  does  not 
contain  porous  polyethylene. 

(b)  Classification.  Class  II. 


§874.3460 
provthMla. 


Partial  OMieular  reptoeemwit 


(a)  Identification.  A  partial  ossicular 
replacement  prosthesis  is  a  device 
intended  to  be  implanted  for  the 
functional  reconstruction  of  segments  of 
the  ossicular  chain  and  facilitates  the 
conduction  of  sound  wave  from  the 
tympanic  membrane  to  the  inner  ear. 
The  device  is  made  of  materials  such  as 
stainless  steel,  tantalum, 
polytetrafluoroethylene,  polyethylene, 
polytetrafluoroethylene  with  carbon 


fibers  composite,  absorbable  gelatin 
material,  porous  polyethylene,  or  from  a 
combination  of  these  materials, 
(b)  Classificatitm.  Class  n. 

S  874.3495    Tottf 


(a)  Identification.  A  total  ossicular 
replacement  prosthesis  is  a  device 
intended  to  be  implanted  for  die  total 
functional  reconstruction  of  the 
ossicular  chain  and  facilitates  the 
conduction  of  sound  waves  bom  the 
tympanic  membrance  to  the  inner  ear. 
The  device  is  made  of  materials  such  as 
polytetrafluoroethylene, 
polytetrafluoroethylene  with  vitreous 
carbon  fibers  composite,  porous 
polyethylene,  or  firom  a  combination  of 
these  materials. 

(b)  Classification.  Class  IL 

§874.3640    ProsttMato  modftleation 
Inetniment  for  OMtaiter  replacement 
surgery. 

(a)  Identification.  A  prosthesis 
modification  instrument  for  ossicular 
replacement  surgery  is  a  device 
intended  for  use  by  a  sur:geon  to 
construct  ossicular  replacements.  This 
generic  type  of  device  includes  the  ear, 
nose,  and  throat  cutting  block;  wire 
crimper,  wire  bending  die;  wire  closure 
forceps:  piston  cutting  jib;  gelfoam™ 
punch;  wire  cutting  scissors;  and 
ossicular  finger  vise. 

(b)  Classification.  Qass  I.  If  the 
device  is  not  labeled  or  otherwise 
represented  as  sterile,  it  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  82a  with  the 
exception  of  S  820.180  with  respect  to 
general  requirements  concerning 
records,  and  S  820.198,  widi  respect  to 
complaint  files. 

§874^620    Ear.  nose,  and  throat  synttwtic 
polymer  matertaL 

(a)  Identification.  Ear,  nose,  and 
throat  synthetic  polymer  material  is  a 
device  material  that  is  intended  to  be 
implanted  for  use  as  a  space-occupying 
substance  in  the  reconstructive  surgery 
of  the  head  and  neck.  The  device  is 
used,  for  example,  in  augmentation 
rhinoplasty  and  in  tissue  defect  closures 
in  the  esophagus.  The  device  is  shaped 
and  formed  by  the  suregon  to  conform  to 
the  patient's  needs.  This  generic  type  of 
device  is  made  of  material  such  as 
polyamide  mesh  or  foil  and  porous 
polyethylene. 

(b)  Classification.  Class  II. 

§874.3899    MandilNilarlniplant facial 
proettMsla. 

(a)  Identification.  A  mandibular 
implant  facial  prostiiesis  is  a  device  that 
is  intended  to  be  implanted  for  use  in 
the  functional  reconstruction  of 


mandibular  deficits.  The  device  is  made 
of  materials  such  as  stainless  steel 
tantalum,  titanium,  cobalt-chromium 
based  alloy,  polytetrafhioroetfaylene, 
silicone  elastomer,  polyethylene, 
peljurethane,  or  polytetrafluoroethylene 
with  carlxm  fibers  composite, 
(b)  Classification.  Class  IL 

§874^730    Laryng— I  prosthaslB  (Taub 


(a)  Identification.  A  laryngeal 
prosthesis  (Taub  design)  is  a  device 
intended  to  direct  pulmonary  air  flow  to 
the  pharynx  in  the  absence  of  the 
lar}mx.  Uiereby  permitting  esophageal 
speedL  The  device  is  interposed 
between  openings  in  the  trachea  and  the 
esophagus  and  may  be  removed  and 
replaced  each  day  by  ttie  patient  During 
phonation,  air  from  die  lungs  is  directed 
to  flow  through  the  device  and  over  the 
esophageal  mucosa  to  provide  a  sound 
source  that  is  articulated  as  speech. 

Cb)  Classification.  Class  IL 

§874.3760    Saceulotofny  tacit  (Cody  tacfc) 

(a)  Identification.  A  sacculotomy  tack 
(Cody  tack]  is  a  device  that  consists  of  a 
pointed  stainless  steel  tack  intended  to 
be  implanted  to  relieve  the  symptoms  of 
vertigo.  The  device  repetitively  ruptures 
the  utricular  membrane  as  the 
membrane  expands  under  increased 
endolymphatic  pressure. 

(b)  Classification.  Class  n. 

§874.3SM    EndotymphaBc ahunt 

(a)  Identification.  An  endolymphatic 
shunt  is  a  device  that  consists  of  a  tube 
or  sheet  intended  to  be  implanted  to 
relieve  the  symptons  of  vertigo.  The 
device  permits  the  unrestricted  flow  of 
excess  endolymph  from  the  distended 
end  of  the  endolymphatic  system  into 
the  mastoid  cavity  where  resorption 
occurs.  This  device  is  made  of 
polytetrafluoroethylene  or  silicone 
elastomer. 

(b)  Classification.  Class  IL 

§874.3850    Enddympftatic  shunt  tube  with 


(a)  Identification.  An  endolymphatic 
shunt  tube  with  valve  is  a  device  that 
consists  of  a  pressure-limiting  valve 
associated  with  a  tube  intended  to  be 
implanted  in  the  inner  ear  to  relieve  the 
symptoms  of  vertigo.  The  device  directs 
excess  endolymph  from  the  distended 
end  of  the  endolymphatic  system  into 
the  mastoid  cavity  where  resorption 
occurs.  The  function  of  the  pressure- 
limiting  inner  ear  valve  is  to  impede  the 
flow  of  endolymph  so  that  a 
physiologically  normal  endolymphatic 
pressure  is  maintained.  The  device  is 
made  of  silicone  elastomer  and 
polyamide  and  contains  gold  radiopaque 


markers  within  the  silicone  elastomer 
sheath. 

(b)  Classification.  Class  in. 

(c)  Date  PMA  or  notice  of  completion 
ofaPDPia  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  S  874.3. 

S874.38S0    TympwKMtomy  tub*. 

(a)  Identification.  A  tympanostomy 
tube  is  a  device  that  is  intended  to  be 
implanted  for  ventilation  or  drainage  of 
the  middle  ear.  The  device  is  inserted 
through  the  tympanic  membrane  to 
permit  a  free  exchange  of  air  between 
the  outer  ear  and  middle  ear.  A  type  of 
tympanostomy  tube  known  as  the 
malleous  clip  tube  attaches  to  the 
malleous  to  provide  middle  ear 
ventilation.  The  device  is  made  of 
materials  such  as 

polytetrafluoroethylene,  polyethylene, 
silicon  elastomer,  or  porous 
polyethylene. 

(b)  Classification.  Class  IL 

S  S74.3930    TymiMnoctomy  tub*  with 
••""P^HnsBbto  nwmbrMM. 

(a)  Identification.  A  tympanostomy 
tube  with  a  semipermeable  membrane  is 
a  device  intended  to  be  implanted  for 
ventilation  or  drainage  of  Uie  middle  ear 
and  for  preventing  fluids  from  entering 
the  middle  ear  cavity.  The  device  is 
inserted  through  the  tympanic 
membrane  to  permit  a  free  exchange  of 
air  between  the  outer  ear  and  middle 
ear.  The  tube  portion  of  the  device  is 
made  of  silicone  elastomer  or  porous 
polyethylene,  and  the  membrane  portion 
is  made  of  polytetrafluoroethylene. 

(b)  Classification.  Class  ID. 

(c)  Date  PMA  or  notice  of  completion 
of  a  POP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  874.3. 

Subpart  E— Surgical  DovlcM 

S  874^100    EpMaxtolMyicon. 

(a)  Identification.  An  epistaxis 
balloon  is  a  device  consisting  of  an 
inflatable  balloon  intended  to  control 
internal  nasal  bleeding  by  exerting 
pressure  against  the  sphenopalatine 
artery. 

(b)  Classification.  Class  I. 

§•74.4140    Ear,  noM,  and  throat  bur. 

(a)  Identification.  An  ear,  nose,  and 
throat  bur  is  a  device  consisting  of  an 
interchangeable  drill  bit  that  is  intended 
for  use  in  an  ear,  nose,  and  throat 
electric  or  pneumatic  surgical  drill 
(9  874.4250)  for  incising  or  removing 
bone  in  the  ear,  nose,  or  throat  area.  The 
bur  consists  of  a  carbide  cutting  tip  on  a 
metal  shank  or  a  coating  of  diamond  on 
a  metal  shank.  The  device  is  used  in 


mastoid  surgery,  frontal  sinus  surgery, 
and  surgery  of  the  facial  nerves, 
(b)  Classification.  Class  I. 

SS74.4175    NaaopharyngMl  catlwtw. 

(a)  Identification.  A  nasopharyngeal 
catheter  is  a  device  consisting  of  a 
bougie  or  filiform  catheter  that  is 
intended  for  use  in  probing  or  dilating 
the  eustachian  tube.  This  generic  type  of 
device  includes  eastachian  catheters. 

(b)  Classification.  Class  I. 

9874.4250    Ear,  noM.  and  throat  •lactrtc 
or  pnwmatic  surgical  drtlL 

(a)  Identification.  An  ear.  nose,  and 
throat  electric  or  pneimiatic  surgical 
drill  is  a  rotating  drilling  device, 
including  the  handpiece,  that  is  intended 
to  drive  various  accessories,  such  as  an 
ear.  nose,  and  throat  bur  (§  874.4140),  for 
the  controlled  incision  or  removal  of 
bone  in  the  ear,  nose,  and  throat  area. 

(b)  Classification.  Class  II. 

9  874.4350    Ear,  noM,  and  ttiroat  fiberoptic 
Hght  source  and  carrier. 

(a)  Identification.  An  ear,  nose,  and 
throat  fiberoptic  light  source  and  carrier 
is  an  AC-powered  device  that  generates 
and  transmits  light  through  glass  of 
plastic  Hbers  and  that  is  intended  to 
provide  illumination  at  the  tip  of  an  ear, 
nose,  or  throat  endoscope.  Endoscopic 
devices  which  utilize  fiberoptic  light 
sources  and  carriers  include  the 
bronchoscope,  esophagoscope, 
laryngoscope,  mediastinoscope, 
laryngeal-bronchial  telescope,  and 
nasopharyngoscope. 

(b)  Classification.  Class  II. 

§  874.4420    Ear,  nose,  and  throat  manual 
surgical  Instrument 

(a)  Identification.  An  ear,  nose,  and 
throat  manual  surgical  instrument  is  one 
of  a  variety  of  devices  intended  for  use 
in  surgical  procedures  to  examine  or 
treat  the  bronchus,  esophagus,  trachea, 
larynx,  pharynx,  nasal  and  paranasal 
sinus,  or  ear.  This  generic  type  of  device 
includes  the  esophageal  dilaton  tracheal 
bistour  (a  long,  narrow  surgical  knife); 
tracheal  dilator;  tracheal  hook;  laryngeal 
injection  set;  laryngeal  knife;  laryngeal 
saw;  laryngeal  trocan  laryngectomy 
tube;  adenoid  curette;  adenotome;  metal 
tongue  depressor,  mouth  gag;  oral  screw; 
salpingeal  curette;  tonsillectome;  tonsil 
guillotine;  tonsil  screw;  tonsil  snare; 
tonsil  suction  tub;  tonsil  sutiuing  hook; 
antom  reforaton  ethmoid  curette;  frontal 
sinus-rasp;  nasal  curette;  nasal  rasp; 
nasal  rongeur;  nasal  saw;  nasal  scissors; 
nasal  snare;  sinus  irrigator;  sinus 
trephine;  ear  curette;  ear  excavator  ear 
rasp;  ear  scissor,  ear  snare;  ear  spoon; 
ear  suction  tub;  malleous  ripper,  mastoid 
gauge;  microsurgical  ear  chisel; 
myringotomy  tube  inserter  ossici 


holding  clamp;  sacculotomy  tack 
inserter;  vein  press;  wire  ear  loop; 
microrule;  mirror;  mobilizen  ear,  nose, 
and  throat  punch;  ear,  nose  and  throat 
knife;  and  ear,  nose,  and  throat  trocar, 
(b)  Classification.  Class  I. 

$874.4490    Microsurgical  argon  laser. 

(a)  Microsurgical  argon  laser  for  use 
in  otology— {1)  Identification.  A 
microsurgical  argon  laser  for  use  in 
otology  is  a  device  intended  to  cut, 
destroy,  or  alter  tissue  or  bone  of  the  ear 
using  laser  light  energy. 

(2)  Classification,  Class  11. 

(b)  Microsurgical  argon  laser  for  all 
other  uses— (1)  Identification.  A 
microsurgical  argon  laser  for  all  other 
uses,  including  use  in  laryngology  and 
general  use  in  otolaryngology,  is  a 
device  that  is  intended  to  cut,  destroy, 
or  alter  tissue. 

(2)  Classification.  Class  III. 

(3)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28, 1976, 
an  approval  under  section  515  of  the  act 
is  required  before  the  device  identified 
in  paragraph  (b)  may  be  commercially 
distributed.  See  9  874.3. 

9874.4500    Ear,  nose,  and  throat 
microsurgical  cart>on  dioxide  laser. 

(a)  Identification.  An  ear,  nose,  and 
throat  microsurgical  carbon  dioxide 
laser  is  a  device  intended  for  the 
surgical  excision  of  tissue  from  the  ear, 
nose,  and  throat  area.  The  device  is 
used,  for  example,  in  oiicrosurgical 
procedures  to  excise  lesions  and  timiors 
of  the  vocal  cords  and  adjacent  areas. 

(b)  Classification.  Glass  II. 


9874.4680 
rigid)  and 


Bronchoscope  (flexible  or 


(a)  Identification.  A  bronchoscope 
(flexible  or  rigid]  and  accessories  is  a 
tubular  endoscopic  device  with  any  of  a 
group  of  accessory  devices  which  attach 
to  the  bronchoscope  and  is  intended  to 
examine  or  treat  the  larynx  and 
tracheobronchial  tree.  It  is  typically 
used  with  a  fiberoptic  light  source  and 
carrier  to  provide  illumination.  The 
device  is  made  of  materials  such  as 
stainless  steel  or  flexible  plastic.  This 
generic  type  of  device  includes  the  rigid 
ventilating  bronchoscope,  rigid 
nonventilating  bronchoscope,  nonrigid 
bronchoscope,  laryngeal-bronchial 
telescope,  flexible  foreign  body  claw, 
bronchoscope  tubing,  flexible  biopsy 
forceps,  rigid  biopsy  curette,  flexible 
biopsy  brush,  rigid  biopsy  forceps, 
flexible  biopsy  curette^  and  rigid 
bronchoscope  aspirating  tube,  but 
excludes  the  fiberoptic  light  soim:e  and 
carrier. 

(b)  Classification.  Class  II. 
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S  874.4710    Eaophagowops  (findbl*  or 
rigid)andr 


(a)  Identification.  An  esophagoscope 
(flexible  or  rigid]  and  accessories  is  a 
tubular  endoscopic  device  with  any  of  a 
group  of  accessory  devices  which  attach 
to  the  esophagoscope  and  is  intended  to 
examine  or  treat  esophageal 
malfunction  symptoms,  esophageal  or 
mediastinal  disease,  or  to  remove 
foreign  bodies  from  the  esophagus. 
When  inserted,  the  device  extends  from 
the  area  of  the  hypopharynx  to  the 
stomach.  It  is  typically  used  with  a 
fiberoptic  light  source  and  carrier  to 
provide  illumination.  The  device  is  made 
of  materials  such  as  stainless  steel  or 
flexible  plastic.  This  generic  type  of 
device  includes  the  flexible  foreign  body 
claw,  flexible  biopsy  forceps^  rigid 
biopsy  curette,  flexible  biopsy  brush, 
rigid  biopsy  forceps  and  flexible  biopsy 
curette,  but  excludes  the  fiberoptic  light 
source  and  carrier. 

(b)  Classification.  Class  U. 

§874.4720    MedlastinoseopeaiKl 
accastoriM. 

(a)  Identification.  A  mediastinoscope 
and  accessories  is  a  tubular  tapered 
electrical  endoscopic  device  with  any  of 
a  group  of  accessory  devices  which 
attach  to  the  mediastinoscope  and  is 
intended  to  examine  or  treat  tissue  in 
the  area  separating  the  lungs.  The 
device  is  inserted  transthoracicly  and  is 
used  in  diagnosis  of  tumors  and  lesions 
and  to  determine  whether  excision  of 
certain  organs  or  tissues  is  indicated.  It 
is  typically  used  with  a  fiberoptic  light 
source  and  carrier  to  provide 
illumination.  The  device  is  made  of 
materials  such  as  stainless  steel.  This 
generic  type  of  device  includes  the 
flexible  foreign  body  claw,  flexible 
biopsy  forceps,  rigid  biopsy  curette, 
flexible  biopsy  brush,  rigid  biopsy 
forceps,  and  flexible  biopsy  curette,  but 
excludes  the  fiberoptic  light  source  and 
carrier. 

(b)  Classification.  Class  II. 


S  874w47«0 
orrigkOand 

(a)  Identification.  A 
nasopharyngoscope  (flexible  or  rigid) 
and  accessories  is  a  tubular  endoscopic 
device  with  any  of  a  group  of  accessory 
devices  which  attach  to  the 
nasopharyngoscope  and  is  intended  to 
examine  or  treat  the  nasal  cavity  and 
nasal  pharynx.  It  is  typically  used  with  a 
fiberoptic  light  source  and  carrier  to 
provide  illumination.  The  device  is  made 
of  materials  such  as  stainless  steel  and 
flexible  plastic.  This  generic  type  of 
device  includes  the  antroscope, 
nasopharyngolaryngoscope, 
nasosinuscope,  nasoscope, 
postrhinoscope,  rhinoscope, 
salpingoscope,  flexible  foreign  body 
claw,  flexible  biopsy  forceps,  rigid 
biopsy  curette,  flexible  biospy  brush, 
rigid  biopsy  forceps  and  flexible  biopsy 
curette,  but  excludes  the  fiberoptic  light 
source  and  carrier. 

(b)  Classification.  Class  II. 

Subpart  F— TherapMitic  Davteas 

§874.5220    Ear,  nose,  and  throat  drug 
admintetration  devtee. 

(a)  Identification.  An  ear,  nose,  and 
throat  drug  administration  device  is  one 
of  a  group  of  ear,  nose,  and  throat 
devices  intended  specifically  to 
administer  medicinal  substances  to  treat 
ear,  nose,  and  throat  disorders.  These 
instruments  include  the  powder  blower, 
dropper,  ear  wick,  manual  nebulizer 
pump,  and  nasal  inhaler. 

(bj  Classification.  Class  I.  If  the 
device  is  not  labeled  or  otherwise 
represented  as  sterile,  it  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  S  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  %  820.198,  with  respect  to 
complaint  files. 

§874.5350    Suction  antichoke  devlea. 

(a)  Identification.  A  suction  antichoke 
device  is  a  device  intended  to  be  used  in 
an  emergency  situation  to  remove,  by 


the  application  of  suction,  foreign 
objects  that  obstruct  a  patient's  airway 
to  prevent  asphyxiation  to  the  patient 

(b)  Classification.  Qass  TO.. 

(c)  Date  PMA  or  notice  or  completion 
of  a  PDPis  required.  No  effective  date 
has  been  established  of  the  reqnirement 
for  premarket  approval.  See  {  874.3. 


§174.5370   Tongs  I 

(a)  Identification.  A  tongs  antidioke 
device  is  a  device  that  is  intended  to  be 
used  m  an  emergency  situation  to  grasp 
and  remove  foreign  ot^ects  that  obstruct 
a  patient's  airway  to  prevent 
asphyxiation  of  tibe  patient  This  generic 
type  of  device  includes  a  plastic 
instnmient  with  serrated  ends  that  is 
inserted  into  the  airway  in  a  blind 
manner  to  grasp  and  extract  foreign 
objects,  and  a  stainless  steel  forceps 
with  spoon  ends  that  is  inserted  under 
tactile  guidance  to  grasp  and  extract 
foreign  objects  from  die  airway. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDPis  required.  A  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  S  874.3. 

§874.5800    ExtarrMl  nMar  aplnt 

(a)  Identification.  An  external  nasal 
splint  is  a  rigid  or  partially  rigid  device 
intended  for  use  externally  for 
immobilization  of  parts  of  the  nose. 

(b)  Classification.  Class  I. 

§874.5840    AntistamnMring  device. 

(a)  Identification.  An  antistammering 
device  is  a  device  that  electronically 
generates  a  noise  when  activated  or 
when  it  senses  the  user's  speech  and 
that  is  intended  to  prevent  the  user  from 
hearing  the  sounds  of  his  or  her  own 
voice.  The  device  is  used  to  minimize  a 
user's  involuntary  hesitative  or 
repetitive  speech. 

(b)  Classification.  Class  I. 

Dated:  October  22, 1986. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc  86-25091  Filed  11-5-86;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  874 
(Docket  No.  S6N-0010] 

Ear,  Nose,  and  Throat  Devices; 
Proposed  Exemptions  From  Premarlcet 
Notification 

AOENCv:  Food  and  Drug  Administration. 
ACnOM:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
exempt  from  the  requirement  of 
premarket  notification,  with  limitations, 
for  ear.  nose,  and  throat  devices. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  a  final  rule 
classifying  these  and  other  devices. 
These  actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976 
and  are  a  step  in  implementing  one  of 
the  goals  in  FDA's  plan  for  action. 
DATES:  CoRunents  by  January  5, 1987. 
FDA  is  proposing  that  the  final  rule 
based  on  this  proposed  rule  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 
ADORESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Une.  Rockville.  MD 
20857. 

KM  FURTHER  INFORMATION  CONTACT: 

David  A.  Segerson.  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-6185. 

SUPPLEMENTARY  INFORMATION:  The 

Medical  Device  Amendments  of  1976 
(Pub.  L  94-295.  hereinafter  called  the 
amendments)  establish  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use.  One 
provision  of  the  amendments,  section 
513  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360c). 
establishes  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness:  class  I.  general  controls; 
class  II,  performance  standards;  and 
class  III.  premarket  approval. 

Section  513(d)(2)(A)  of  the  act  (21 
U.S.C.  360c(d)(2)(A))  authorizes  FDA  to 
exempt,  by  regulation,  a  generic  type  of 
class  I  device  from  the  requirement  of. 
among  other  things,  premarket 
notification  in  section  510(k)  of  the  act 
(21  U.S.C.  3eO(k))  and  21  CFR  Part  807. 
Subpart  E.  Such  an  exemption  allows 
manufacturers  to  introduce  into 


commercial  distribution  devices  of  the 
generic  type  exempted  without  first 
submitting  to  FDA  a  premarket 
notification.  When  FDA  was  publishing 
its  proposed  classification  regulations 
for  preamendment  devices,  the  agency 
did  not  routinely  evaluate  whether  it 
should  grant  to  manufacturers  of  such 
devices  placed  in  class  I  an  exemption 
from  the  requirement  of  premarket 
notification  in  section  510(k)  of  the  act 
and  21  CFR  Part  807.  Subpart  E. 
Generally.  FDA  considered  such 
exemptions  only  when  the  advisory 
panels  recommended  the  exemptions. 

Recently,  FDA  developed  criteria  for 
exempting  certain  class  I  devices  from 
the  requirement  of  premarket 
notification,  to  reduce  the  number  of 
premarket  notifications  on  relatively 
innocuous  devices  while  freeing  agency 
resources  for  the  review  of  more 
complex  notifications. 

The  development  of  these  criteria  and 
the  issuance  of  proposed  and  final  rules 
exempting  appropriate  devices  from  the 
requirement  of  premarket  notification  in 
section  510(k)  of  the  act  will  help 
implement  a  goal  in  FDA's  July  1985  "A 
Plan  for  Action"  (Ref.  1). 

Criteria  for  510(K)  Exemptions 

FDA  is  proposing  to  exempt  a  generic 
type  of  class  I  device  from  the 
requirement  of  premarket  notification 
with  the  limitations  described  below,  if 
FDA  determines  that  premarket 
notification  is  not  necessary  for  the 
protection  of  the  public  health.  FDA  may 
propose  to  grant  an  exemption  if  both  of 
the  following  criteria  are  met: 

1.  FDA  has  determined  that  the  device 
does  not  have  a  significant  history  of 
false  or  misleading  claims  or  of  risks 
associated  with  inherent  characteristics 
of  the  device  such  as  device  design  or 
materials.  When  making  these 
determinations,  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  or 
other  factors. 

2.  FDA  has  determined  that:  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established;  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (1)  be  readily 
detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  e.g.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  (2)  not  materially  increase  the  risk  of 
injury,  incorrect  diagnosis,  or  ineffective 
freatment;  and  (c)  that  any  changes  in 
the  device  will  not  be  likely  to  result  in 
a  change  in  the  device's  classification. 


FDA  will  make  the  determination 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  with 
premarket  notification  and  publicly 
available  reports  or  studies  on  device 
performance.  Based  an  the  above 
criteria.  FDA  will  place  the  exempted 
device  into  the  same  class  as  the  class  I 
device  to  which  it  would  be 
substantially  equivalent. 

FDA  may.  if  it  has  concerns  only 
about  certain  types  of  changes  in  a  class 
I  device,  grant  a  limited  exemption  from 
premarket  notificatioa  for  the  generic 
type  of  device.  A  limited  exemption  will 
specify  what  types  of  changes 
manufacturers  must  continue  to  report 
to  FDA.  For  example.  FDA  may  exempt 
a  device  except  when  a  manufacturer 
intends  to  use  a  different  material. 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  of  a  device  that  could 
significantly  affect  a  device's  safety  or 
effectiveness,  manufacturers  of  any 
commercially  distributed  class  I  device 
for  which  FDA  has  granted  an 
exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
infroduction  into  interstate  conunerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976.  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g..  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28. 1976;  e.g..  a  surgical 
instnmient  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vifro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  fa|ybridization 
technology  rather  than  culture  or 
immunoassay  technology. 
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Application  of  the  Criteria  to  Class  I; 
Ear,  Nose,  and  Tliroat  Devices 

In  the  proposed  rule  of  January  22. 
1982  [47  FR  3280).  FDA  proposed  to 
classify  preamendments  ear,  nose,  and 
throat  devices  in  accordance  with  the 
amendments.  When  FDA  proposed  to 
classify  the  four  devices  below,  the 
agency  did  not  propose  exemptions  from 
the  requirement  of  premarket 
notification  for  these  devices  and  the 
Panel  did  not  recommend  exemptions 
from  the  requirement  of  premarket 
notification  for  certain  of  the  devices. 
FDA  agrees  that  full  exemption  from 
premarket  notification  is  unjustified  for 
these  devices;  however,  the  agency,  for 
the  efficient  enforcement  of  the  act  and 
consistent  with  its  policy  regarding 
exemptions  from  premarket  notification, 
now  is  proposing  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitations,  the  four  devices  below. 
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External  nasal  ipint 


Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
classifying  the  devices  above  in  class  I. 
FDA  is  proposing  in  this  document  to 
grant  an  exemption  bom  the 
requirement  of  premaricet  notification 
for  each  of  the  devices  above.  However, 
the  proposed  exemptions  for  the 
earphone  cushion  for  audiometric 
testing  (§874.1100);  prosthesis 
modification  instrument  for  ossicular 
replacement  surgery  (§  874.3540);  ear. 
nose,  and  throat  manual  surgical 
instrument  (5  874.4420);  and  the  external 
nasal  splint  (5  874.5800)  are  limited  and 
would  apply  only  to  those  devices  made 
of  the  same  materials  that  were  used  in 
the  devices  before  May  28, 1976. 

Reference 

The  following  information  has  been 
placed  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-«2.  5600  Fishers 
Une.  Rockville,  MD  20857.  and  may  be 
seen  by  interested  persons  firom  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

1.  "Food  and  Drug  Administration— A  Plan 
for  Action,"  Public  Health  Service. 
Department  of  Health  and  Human  Services, 
)u]y  1965.  p.  18. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  (April  26. 1985;  50  FR 
16638)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 


have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
FlexibUify  Act.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291. 
the  impact  of  this  proposed  rule  has 
been  carefully  analyzed,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order. 

The  devices  subject  to  this  proposed 
rule  are  now  subject  only  to  the  general 
controls  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  351. 
352.  380.  380f.  3eoh,  360i.  and  3eOj),  with 
certain  exemptions.  Under  any  final  rule 
based  on  this  proposal,  the  devices 
would  remain  subject  to  such  controls, 
other  than  premarket  notification. 

Interested  persons  may,  on  or  before 
January  5, 1987.  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  874 

Ear.  nose,  and  throat  devices.  Medical 
devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  874  be  amended  as  follows: 

PART  874— EAR,  NOSE,  AND  THROAT 
DEVICES 

1.  The  authorify  citation  for  21  CFR 
Part  874  continues  to  read  as  follows: 

Authority:  Sees.  513,  701(a).  52  Stat.  1055, 
90  Stat.  540-546  (21  U.S.C.  3aOc.  371fall:  21 
CFR  5.10. 

2.  Part  874  is  amended  by  adding  new 
S  874.9  to  read  as  follows: 

S  874.9    Umttatlon*  of  exemptloM  from 
MCtion  510(k)  of  Uw  act 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 


upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safefy  or  effectiveness, 
manufactures  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g..  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  cultiu-e  or 
immunoassay  technology. 

3.  In  S  874.1100  by  revising  paragraph 
(b)  to  read  as  follows: 

S  874.1 100    Earphone  cushion  for 
audiomatrfc  testing. 

***** 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976.  it  is  exempt  fitjm  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

4.  In  §  874.3540  by  revising  paragraph 
(b)  to  read  as  follows: 

§874.3540    ProathMta  modification 
Inatrumant  for  otaicular  raplacwnant 
surgery. 


(b)  Classification.  Class  1.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  If  the  device  is  not  labeled  or 
otherwise  represented  as  sterile,  it  is 
exempt  from  the  current  good 
manufactiuing  practice  regulations  in 
Part  820,  with  the  exception  of  S  820.180. 
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with  respect  to  general  requirements 
concerning  records,  and  S  82ai98.  with 
respect  to  complaint  files. 

5.  In  i  B74.4420  by  revising  paragraph 
(b|  to  read  as  follows: 


8»74.44aO    Ear,nos*,an(» 


oiiueC  fnenual 


(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premaricet 
notification  procedores  in  Subpart  E  of 
Part  807. 

6.  In  J  874.5800  by  revising  paragraph 
(b)  to  read  as  follows: 

§874.5a00    External 


(b)  Ckasification.  Qass  L  If  die 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  Kfay 
28, 1976,  it  is  exempt  firom  the  premaricet 
notification  procedures  in  Sul^art  E  of 
Part  807. 

Dated:  OctcAwr  22. 1986. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  8B-2S093  Filed  11-.5-88;  8:45  am| 

BRJJNa  CODE  4taO-01-M 

21  CFR  Parts  874,  878.  and  866 
[Docket  Noe.  78N-15S6  et  wL] 

Medical  Devices;  Withdrawal  of 
Certain  Proposed  Rules  for  Device 
Classification 


AOBMCV:  Food  and  Drug  Administration. 
ACTION:  Withdrawal  of  proposed  rules. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
the  proposed  rules  classifying  15  ear, 
nose,  and  throat  devices,  a  general  and 
plastic  surgery  device,  and  an 
ophthalmic  device  to  eliminate 
unnecessary  regulations.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
publishing  a  final  rule  classifying  ear. 
nose,  and  throat  devices. 
FOR  FURTHER  INFORMATION  COWTACT: 
David  A.  Segerson,  Center  for  Devices 
and  Radiological  Health  (HFZ-470). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 
301-427-8185. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  January  22, 1982  [47 
FR  3280J,  January  19. 1982  (47  FR  2810), 
and  January  26, 1982  (47  FR  3694),  FDA 
proposed  to  classify  eeir.  nose,  and 
throat,  general  and  plastic  surgery,  and 
ophthalmic  devices,  respectively.  These 
actions  were  taken  as  part  of  the 
agency's  overall  implementation  of  the 


Medical  Device  Amendments  of  1976 
(the  amendments)  that  established  a 
system  for  the  regulation  of  medical 
devices  for  human  use.  One  provision  of 
the  amendments,  section  513  of  the 
Federal  Food,  Ehiig.  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360c),  establishes 
three  categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness:  class  I 
(general  ccHitrols],  class  II  (p^formance 
standards),  and  class  III  (premerket 
approval).  The  amendments  also 
established  a  procedure  for  the  agency 
to  promulgate  regulations  classifying 
each  generic  type  of  device  into  one  of 
these  three  classes.  Persons  who 
disagree  with  a  fbial  classification  of  a 
device  may  petiticm  for  reclassification 
of  the  device  under  Subpart  C  of  21  CFR 
Part  86a  Because  the  same  generic  type 
of  device  may  be  used  in  different 
medical  specialty  area  (cardiovascular, 
general  and  plastic  surgery, 
anesthesiology,  eta)  under  different 
names  and  because  FDA  is  attempting 
to  reduce  unnecessary  regulations,  the 
agency  continues  to  consolidate  its  list 
of  generic  types  of  devices. 

FDA  proposes  that  the  transdermal 
stimulator  (§  874.£850)  be  classified  into 
class  m  (47  FR  3280).  After  publishing 
the  proposed  regulation  as  part  ol  the 
ear,  nose,  and  throat  device 
classification  proceeding  (Docket  No. 
78N-1636).  the  agency  determined  that 
the  device  is  an  investigational  device 
not  in  commercial  distribution  before 
May  28, 1976,  the  enactment  date  of  the 
amendments.  Because  the  device  was 
not  in  commercial  distribution  and  is  not 
substantially  equivalent  to  a  device  that 
was  in  commercial  distribution,  the 
transdermal  stimulator  is  classified  into 
class  in  under  section  513(f)  of  the  act 
(21  U.S.C  360c),  without  the  agency's 
publication  of  a  classification  regulation 
for  the  device.  No  comments  were 
received  by  FDA  on  this  proposed 
regulation. 

To  eliminate  unnecessary  regulations, 
FDA  is  withdrawing  14  of  the  67  ear, 
nose,  and  throat  proposed  regulations 
that  were  published  in  the  Federal 
Register  of  January  22, 1982.  Elsewhere 
in  this  issue  of  the  Feiferal  Register,  FDA 
is  publishing  a  final  rule  classifying  ear, 
nose,  and  throat  devices.  In  that  final 
rule,  FDA  is  grouping  23  proposed  ear, 
nose,  and  throat  devices  into  nine 
generic  types  of  ear,  nose,  and  throat 
devices.  The  term  "generic  type  of 
device"  is  defined  in  21  CFR  8e0L3(i). 
Therefore,  in  that  final  rule  each  of  the 
14  devices  listed  below  in  the  colimwi  on 
the  left  is  being  ^ouped  into  the  generic 
type  of  device  opponte  in  the  column  on 
the  right.  FDA  is  vinthdrawing  each  of 


the  proposed  regulations  listed  in  the 
column  on  the  1^  Farther,  FDA  is 
postponing  classificatioa  of  six  generic 
types  of  ear.  nose,  and  throat  devices 
pending  review  of  additional  data, 
including  two  devicef  being  grouped. 
FDA  advises  that,  for  the  jrojpoeed 
regulations  for  the  ear.  nose,  and  throat 
devices  being  withdrawn,  summaries  of 
any  comments  sulMnitted  and  FDA's 
responses  are  discussed  in  the  preamble 
to  the  appropriate  final  rule. 
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After  publication  c^  the  proposal  (47 
FR  2835;  January  19, 1982)  to  classify  the 
aorto-saphenous  vein  ostia  maiicer 
(Docket  No.  7^^268^  into  class  U  as 
part  of  the  genn'al  and  plastic  surgery 
device  classification  proceeding,  the 
agency  determined  that  the  aOTto- 
saphenous  vein  ostia  marker  is  included 
as  an  accessory  in  a  genetic  type  of 
device  that  the  agency  already  has 
classified  into  class  U  as  part  of  the 
classification  proceeding  for 
cardiovascular  devices,  {  870.3460 
Vascular  graft  prosthesis  of  6 
millimeters  and  greater  diameter.  The 
final  regulation  to  classify  the  vascular 
graft  prosthesis  of  B  raillinseters  and 
greater  diameter  was  pubhriaed  in  the 
Federal  KegMer  of  February  5, 1980  (45 
FR  7998),  foUowtng  opportunity  for 
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comment.  In  the  Federal  Register  of 
January  6. 1986  (51  FR  564— Docket  No. 
83N-0190),  the  agency  issued  an 
invitation  for  offers  to  submit  or  develop 
a  performance  standard  for  the  vascular 
graft  prosthesis  of  6  millimeters  and 
greater  diameter  as  a  step  in 
establishing  a  performance  standard  for 
the  device. 

A  conmient  received  on  the  January 
19. 1982  proposal  regarding  the  aorto- 
saphenous  vein  ostia  marker  stated  that 
the  proposed  identiHcation  excluded 
certain  types  of  the  device  that  are 
currently  being  mariceted. 

FDA  agrees  with  the  comment. 
However,  because  FDA  now  believes 
that  the  devices  subject  to  the  proposal 
already  have  been  classiHed  into  class 
II,  FDA  is  withdrawing  the  proposed 
regulation. 

FDA  proposed  that  the  fluorescein 
strip  (§  886.1310)  be  classified  into  class 
I  (47  FR  3694)  as  part  of  the  ophthalmic 
device  classification  proceeding.  A 
comment  on  that  proposed  regulation 
noted  that  FDA  regulates  fluorescein 


solution  as  a  drug,  but  the  agency 
proposed  to  classify  a  strip  of  Hlter 
paper  impregnated  with  fluorescein 
solution  as  a  device.  The  comment 
suggested  that  FDA  regulate  the 
fluorescein  solution  and  the  fluorescein 
strip  using  the  same  regulatory  controls. 

FDA  has  determined  that  it  will 
regulate  the  fluorescein  strip  as  a  drug 
rather  than  as  a  device.  Accordingly, 
FDA  is  withdrawing  its  proposed 
regulation  classifying  the  fluorescein 
strip  (Docket  No.  78N-3150). 

The  administrative  record  for  each  of 
the  ear,  nose,  and  throat  proposals  of 
January  22, 1982.  that  are  being  grouped 
will  be  included  in  the  administrative 
record  for  the  docket  number  that  is 
opposite  in  the  column  on  the  right,  and 
the  administrative  record  for  the 
January  19, 1982,  proposal  for  the  aorto- 
saphenous  vein  ostia  marker  will  be 
included  in  the  administrative  record 
(Docket  No.  78N-1484)  for  the 
proceeding  to  classify  the  vascular  graft 
prosthesis  of  6  millimeters  and  greater 
diameter  into  class  II. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)])  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  the  proposals 
to  classify  the  15  ear,  nose,  and  throat 
devices  described  above  that  were 
published  in  the  Federal  Register  of 
January  22, 1980,  the  proposal  to  classify 
the  aorto-saphenous  vein  ostia  marker 
that  was  published  in  the  Federal 
Register  of  January  19, 1982,  and  the 
proposal  to  classify  the  fluorescein  strip 
that  was  published  in  the  Federal 
Register  of  January  26, 1982.  under 
docket  numbers  78N-1566.  78N-1584, 
78N-1607,  78N-1808.  78N-1610.  78N- 
1611,  78N-1612,  78N-1617,  78N-1625, 
78N-1628,  78N-1636,  78N-1637.  78N- 
1639,  78N-1641,  78N-1643,  78N-2688,  and 
78N-3150  are  withdrawn. 

Dated:  October  22. 1986. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  88-25092  Filed  11-5-86;  8:45  am) 
aiLUNa  cooc  4i«m)i-m 
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Title  3— 

The  President 


Proclamation  5564  of  November  3,  1986 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

fS  r^i^stV^itS^'^wht^^^^^^^  U-»?d  Nations  Trust  Territory  of  the  Pacinc 

the  MarshaU  Islands,  and  Palau  ^  ^°'*^'"  ^^"«"«  ^^'^"ds.  the  Federated  StatS  of  M?crone8ia^ 

CoiSSon  ^Sdt'(L,?S^^^  *^  V^*«d  States  and  the  Marianas  Political  Status 

Union  with  the  United  StaS  {"SVena^rf  I^H^^^^  °i "^^  Northern  Mariana  IslaSs  Spol  tica 

Northern  Mariana  Islands  wiU  be^me  rUifSveZi^^  ^"^  '.!?^^'^  °f  *"  C°^«"«"t  P«>vide  that  lie 

sovereignty  of  the  United  Stater^s  Covenant  ^«^°!iT^'*t '"  P°''*^^«'  ""'O"  *»^th  and  under  Ae 
March  24.  1976.  90  Stat.  263.  MAo^  manvTib^"  oPtSTl  ^^  t^'f  Congress  by  PubUc  Law  94^1  of 
certam  sections  have  not  previouslyTteredTnto  force  """*  •'^"^  *^^^**^«  '"  1976  and  1978, 

M?cSnLl"coU!:fed*^^^^^^  the  Government  of  the  Federated  States  of 

the  two  Governments.  On  JiSie  2S  Iflm  tK  52™  ^''^^^^^'Hng  a  relationship  of  Free  Association  between 
Marshall  Islands  concludedTcompl^/F?e?^^^sSL°^?ta^  ^""'V  '^K'''  Govem^"ent  oT^ 

between  the  two  Governments.  PuSuant  to  Scti^n^^T'n  ^i^^'f^.!!^;?  relationship  of  Free  Association 
Micronesm  and  the  Republic  of  the  M^haU  hfrdV^cZl  Sf°^  ""*  Ck>mpacts  the  Federated  States  of 

Com'S.f  ^''"  ^  *'S  °^  "«•"«  ««d^  up^  Si^eTctiC^  ^rrS  ^^  ^"^"  "^^  "8ht  to  conduct 
Compact  comes  into  effect  upon  (IJmutualloreen^^^^^  °^  their  r^pective  Compacts.  Each 

fulfillment  of  its  respomiibilities  as  AdministeriT^ithS  of  ^P^^'ftT""*  °^  *f  \!"'*"^  States,  acting  in 
the  oOier  Government;  (2)  the  approval  of  AeComnarJ  hv  Sf-  »!  ^**  Temtory  of  the  Pacific  Islands,  and 
constitutional  processes:  and  (3)Ae  conduS  of  roffisrXp^n  ^°,  P^'^^J^^^'  in  accordance  with  their 
Micronesia,  the  Compact  has  been  approved  by  AeGov^^rnpnt^  ^  "^^  ^^'^^^'^^  States  of 

processes,  and  in  a  United  Nations-obseWiDlehiLii«„f^^^  accordance  with  its  constitutional 

In  tiie  Marshall  Islands,  the  OimMct  hV/Si  -^   ^':1^^  u^' ^?^' ^ 

constitutional  processes,  and  in  a  ?5?edNaSo^5,8er^^  C^vermnent  in  accordance  v^5i  iS 

self-determination.  In  the  United  Ss  the  r-nm^a^f^  pWiisate  on  September  7. 1983.  a  sovereign  act  of 
14. 1986.  99  Stat.  1770.  ^*  *^  Compacts  have  been  approved  by  Public  Law  99-239  of  Janua^ 

c?nilude7a  Smp'J^i  o'J'p.^e  Asrcfaln  ^l^S'^  '^^^^"''*  ^'^  ^-™--t  ^^  the  Republic  of  Palau 
^o  GovermnentI  On  OcTober^ri^  Ae  Co^^«  VfT^ 

ttple^^  ^X1^£^^S^?^  ^^ 

states  L^  s^fatril^S^rgS^?^^^^^^^^  f  Th'  --'"^^^^  that  the  Government  of  the  United 

Trusteeship  Agreement'^and  thJSie  p^opfe  of  L  n^I.^^^^^  Authority  under  the  terms  of  tSe 

Micronesia,  and  the  RepubUc  of  the  mSu  Is  and,  had^X^r^"*  i^lt""^^'  ^^  federated  States  of 
and  considered  tiiat  it  was  appropriate  fTAatTreemei^  ^^^"^f^^^  "^^*  *°  self-determination. 
States  to  consult  witii  tiie  governments  concerned^  a^e  on  «  H^Tf^*^!^^  ^?"""^  ^'^^^  the  United 
new  status  agreements.  "ncemea  to  agree  on  a  date  for  entiy  mto  force  of  their  respective 


I 
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United  States  and  the  Republic  of  the  Marshall  Islands,  the  effective  date  of  the  Compact  shall  be  October  21, 
1986.  1  I 

On  October  24,  1986.  the  Government  of  the  United  States  and  the  Government  of  the  Federated  States  of 
Micronesia  agreed,  pursuant  to  Section  411  of  the  Compact  of  Free  Association,  that  as  between  the  United 
States  and  the  Federated  States  of  Micronesia,  the  effective  date  of  the  Compact  shall  be  November  3. 1986. 

On  October  24.  1986.  the  United  States  advised  the  Secretary  General  of  the  United  Nations  that,  as  a 
consequence  of  consultations  held  between  the  United  States  Government  and  the  Government  of  the 
Marshall  Islands,  agreement  had  been  reached  that  the  Compact  of  Free  Association  with  the  Marshall 
Islands  entered  fully  into  force  on  October  21, 1986.  The  United  States  further  advised  the  Secretary  General 
that,  as  a  result  of  consultations  with  their  governments,  agreement  had  been  reached  that  the  Compact  of 
Free  Association  with  the  Federated  States  of  Micronesia  and  the  Covenant  with  the  Commonwealth  of  the 
Northern  Mariana  Islands  would  enter  into  force  on  November  3. 1986. 

As  of  this  day.  November  3.  1986.  the  United  States  has  fulfilled  its  obligations  under  the  Trusteeship 
Agreement  with  respect  to  the  Commonwealth  of  the  Northern  Mariana  Islands,  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of  Micronesia,  and  they  are  self-governing  and  no  longer  subject  to  the 
Trusteeship.  In  taking  these  actions,  the  United  States  is  implementing  the  freely  expressed  wishes  of  the 
peoples  of  the  Northern  Mariana  Islands,  the  Federated  States  of  Micronesia,  and  the  Marshall  Islands. 

NOW.  THEREFORE.  I.  RONALD  REAGAN,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
and  laws  of  the  United  States  of  America,  including  Section  1002  of  the  Covenant  to  Establish  a  Common- 
wealth of  the  Northern  Mariana  Islands  in  Political  Union  with  the  United  States  of  America,  and  Sections  101 
and  102  of  the  Joint  Resolution  to  approve  the  "Compact  of  Free  Association",  and  for  other  purposes, 
approved  on  January  14,  1986  (Public  Law  99-239),  do  hereby  find,  declare,  and  proclaim  as  follows: 

Section  1.  I  determine  that  the  Trusteeship  Agreement  for  the  Pacific  Islands  is  no  longer  in  effect  as  of 
October  21. 1986.  with  respect  to  the  Republic  of  the  Marshall  Islands,  as  of  November  3. 1986.  with  respect  to 
the  Federated  States  of  Micronesia,  and  as  of  November  3,  1986,  with  respect  to  the  Northern  Mariana 
Islands.  This  constitutes  the  determination  referred  to  in  Section  1002  of  the  Covenant. 


Sec.  2.  (a)  Sections  101,  104,  301,  302,  303,  506.  806.  and  904  of  the  Covenant  are  effective  as  of  12:01  a.m.. 
November  4. 1986.  Northern  Mariana  Islands  local  time. 

(b)  The  Commonwealth  of  the  Nothern  Mariana  Islands  in  political  union  with  and  under  the  sovereignty  of 
the  United  States  of  America  is  fully  established  on  the  date  and  at  the  time  specified  in  Section  2(a)  of  this 
Proclamation.  |  j 

(c)  The  domiciliaries  of  the  Northern  Mariana  Islands  are  citizens  of  the  United  States  to  the  extent  provided 
for  in  Sections  301  through  303  of  the  Covenant  on  the  date  and  at  the  time  specified  in  this  Proclamation. 

(d)  I  welcome  the  Commonwealth  of  the  Northern  Mariana  Islands  into  the  American  family  and  congratulate 
our  new  fellow  citizens. 

Sec.  3.  (a)  The  Compact  of  Free  Association  with  the  Republic  of  the  Marshall  Islands  is  in  full  force  and 
effect  as  of  October  21. 1986,  and  the  Compact  of  Free  Association  with  the  Federated  States  of  Micronesia  is 
in  full  force  and  effect  as  of  November  3, 1986. 

(b)  I  am  gratified  that  the  people  of  the  Federated  States  of  Micronesia  and  the  Republic  of  the  Marshall 
Islands,  after  nearly  forty  years  of  Trusteeship,  have  freely  chosen  to  establish  a  relationship  of  Free 
Association  with  the  United  States. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of  November,  in  the  year  of  our  Lord 
nineteen  hundred  and  eighty-six,  and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eleventh. 


UMI 


|FR  Doc.  86-25463 
Filed  11-6-86:  11.17  am] 
Billing  code  319S-01-M 
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Executive  Order  12572  of  November  3,  1986 
Relations  Witii  the  Northern  Mariana  Islands 


[PRDoa  8e-2SM6 
FiJed  11-6-86;  11:18  am] 
BUling  code  3195-01-M 


By  the  authonty  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
Umted  States  of  America,  it  is  hereby  ordered  that,  consistent  with  the  Joint 
Resolution  to  approve  the  "Covenant  To  Establish  a  Commonwealth  of  the 
Northern  Mariana  Islands  in  Political  Union  with  the  United  States  of  Amer- 

oMh^TTS  c^f  ""^  ^'uT^  ^^^'^  ^^  ^241:  90  Stat.  263).  the  relations 
of  Ae  Urn  ed  States  with  the  Government  of  the  Northern  Mariana  Islands 
snail,  m  all  matters  not  the  program  responsibility  of  another  Federal  depart- 
ment or  agency  be  under  the  general  administrative  supervision  of  the 
secretary  of  the  Interior. 


THE  WHITE  HOUSE. 
November  3,  1986. 
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Proclamation  5565  of  November  5,  1986 
National  Alzheimer's  Disease  Month,  1986 


(FR  Doc.  86-25467 
Filed  11-6-86;  11:19  am) 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Alzheimer's  disease  affUcts  more  than  2.5  miUion  Americans.  It  destroys 
specific  cells  of  the  brain,  impairing  memory  and  judgment  and  producing 
confused  thought  and  irritability.  FamiHes  and  friends,  no  less  than  the 
patient,  are  caught  up  in  a  daily  battle  to  cope  emotionally,  physicaUy.  and 
financially  with  the  patient's  loss  of  intellectual  ftmctioning.  We  owe  these 
patients  and  their  families  our  understanding  and  our  support. 

No  cure  or  treatinents  yet  exist  for  Alzheimer's  disease,  but  scientific  research 
gives  us  hope.  In  medical  institutions  and  laboratories  across  our  countiy 
scientists,  supported  by  the  Federal  government's  National  Institiite  of  Neuro- 
logical and  Communicative  Disorders  and  Stroke  and  by  voluntary  oi^aniza- 
tions  such  as  the  Alzheimer's  Disease  and  Related  Disorders  Association,  are 
canying  out  a  wide  range  of  shidies  on  Alzheimer's  disease  and  similar  forms 
of  dementia. 

Each  day.  these  efforts  yield  new  knowledge  about  the  functions  of  the  brain 
and  Its  disorders.  New  imaging  techniques  have  disclosed  that  Alzheimer's 
disease  does  not  affect  the  entire  brain,  as  previously  thought,  but  instead 
desti-oys  specific  areas.  Scientists  can  now  target  futiire  research  more  pre- 
cisely on  these  areas  and  on  certain  brain  chemicals  that  appear  to  play  a  role 
in  the  disease.  Much  about  Alzheimer's  disease  remains  to  be  learned,  but 
Uirough  research  we  hope  to  find  a  way  to  overcome  what  we  now  know  is  a 
disease  and  not  "senility"  or  a  normal  consequence  of  aging. 

To  demonsti-ate  our  commitinent  to  conquering  this  disease  and  to  enhance 
public  awareness  of  Alzheimer's  disease,  the  Congress,  by  Public  Law  9&-520. 
has  designated  the  month  of  November  1986  as  "National  Alzheimer's  Disease 
Month"  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  that  occasion. 

NOW.  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  November  1986  as  National 
Alzheimer's  Disease  Month,  and  I  call  upon  the  people  of  the  United  States  to 
observe  this  month  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
November,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  Uie 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servica 
7  CFR  Part  29 

Tobacco  Inapection;  Standard  Gradaa 
for  Fire-Cured,  Burtey  and  Dark  Air- 
Cured  Tobacco 

agency:  Agricultural  Mariceting  Service, 
USDA. 

action:  Final  rule. 


summary:  These  regulations  modify  the 
Official  Standard  Grades  for  Fire-Cured, 
Barley  and  Dark  Air-Cured  Tobacco  to 
more  accurately  describe  tobacco  as  it 
presently  appears  at  the  marketplace. 
These  modifications  will:  (1)  Reduce  the 
number  of  size  designations  in  fire-cured 
and  dark  air-cured  tobacco:  (2)  add  a 
special  factor  symbol  in  the  ftre-ctued 
types  to  denote  tobacco  that  is  not 
sufficiently  smoked:  (3)  add  grades  in 
burley  tobacco  to  separate  taimish-buff 
color  from  tan  color,  to  describe  fine 
quality  mixed  color  leaf,  and  to  describe 
variegated  color  in  mixed  groups;  (4) 
delete  certain  grades  determined  to  be 
no  longer  necessary;  and  (5)  modify  and 
add  definitions  to  clarify  terminology 
related  to  grade  determinations  of  fire- 
cured  tobacco. 

EFFECTIVE  DATE:  November  7, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director  Tobacco  Division,  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture.  Washmgton. 
DC  20250,  telephone  (202)  447-2567. 
SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  October  1, 1986  (51  FR 
34994),  that  the  Department  was 
considering  the  modification  of  the 
Official  Standard  Grades  for  Fire-Cured 
Tobacco,  U.S.  Types  21-23  and  Foreign 
Type  96,  Burley  Tobacco,  U.S.  Type  31 
and  Foreign  Type  93,  and  Dark  Air- 
Cured  Tobacco.  U.S.  Types  35-37  and 
Foreign  Type  95,  pursuant  to  the 


authority  contained  in  the  Tobacco 
Inspection  Act  of  1935,  as  amended  (49 
Stat.  731;  7  U.S.C.  511  etseq.). 

The  following  modifications  were 
proposed:  (1)  Reduce  the  number  of 
standard  sizes  in  fire-cured  tobacco, 
types  22-23  and  96  and  daric  air-cured 
types  35-37  and  95.  by  specifying  a 
range  of  8  inches  within  individual  sizes 
and  redesignating  the  standard  sizes  as 
"1",  "2"  and  "3":  (2)  change  the 
specification  of  body  in  dark  fire-cured 
tobacco,  types  22-23  and  96,  from 
"heavy"  to  "medium  to  heavy"  in  grades 
B1D-B5D,  B3G-B5G.  X1D-X3D  and  X3G; 
(3)  add  a  special  factor  "semifired  (SF)" 
in  dark  fire-cured  tobacco,  types  21-23 
and  96.  to  describe  tobacco  that  has  not 
received  the  amount  of  smoke 
characteristic  of  fire-cured  tobacco;  (4) 
replace  grade  NlG  in  dark  fire-cured 
tobacco,  types  22-23  and  96,  with  two 
new  grades,  NlGL  and  NlGX,  to 
separate  green  nondescript  from  thinner 
Lug  group  and  green  nondescript  from 
the  heavier  Leaf  group;  (5)  add  a  new 
combination  color  symbol  and  definition 
in  burley  tobacco  types  31  and  93  to 
describe  tannish-buff  (FL)  color  and  add 
new  grades  B2FL.  B3FL  and  B4FL  to 
describe  taimish-buff  color  produced  in 
the  Leaf  (B)  group:  (6)  add  a  new  grade 
B2M  in  burley  tobacco,  types  31  and  93, 
to  describe  fine  mixed  color  in  the  Leaf 
(B)  group:  (7)  delete  grades  MlF  and 
M2F  in  burley,  types  31  and  93,  based  on 
the  fact  that  tobacco  characteristic  of 
these  grades  has  appeared  in 
insufficient  volume  to  justify  retention; 
and  (8)  add  grades  M4K  and  M5K  in 
burley,  types  31  and  93,  to  describe 
variegated  color  in  the  mixed  (M)  group. 

A  total  of  nine  comments  were 
received,  six  from  producer 
associations,  cmd  one  each  from  a 
manufacturer,  dealer,  and  dealer 
association.  Eight  of  the  comments 
generally  supported  the  proposals, 
although  some  suggested  modifications, 
which  are  discussed  below. 

Three  comments  fit)m  producer 
associations  suggested  that  the  Tips  (T) 
grades  be  deleted  in  dark  air-cured 
tobacco,  types  35-37  and  95.  The 
proposal  would  delete  the  Tips  (T 
Group)  grades  by  creating  standard  size 
"1",  which  would  include  tips  and  other 
leaves  ranging  from  12  to  20  inches  in 
length.  The  proposal  inadvertently  failed 
to  delete  all  of  the  references  to  tips.  In 
order  to  avoid  confusion,  this  final  rule 
will  also  delete  all  references  to  tips  in 


the  Official  Standard  Grades  for  dark 
air-cured  tobacco,  types  35-37  and  95, 

Two  comments  firom  producer 
associations  suggested  that  the  special 
factor  "BL"  (Broad  Leaf)  be  deleted. 
This  special  factor  symbol  is  used  in 
Type  35.  to  designate  tobacco  that 
contains  broad  leaves.  This  suggestion 
appears  to  have  some  merit  However, 
since  the  suggested  change  is  not 
directly  related  to  the  changes  which 
appeared  in  the  notice  of  proposed 
rulemaking,  it  would  not  be  appropriate 
to  make  such  a  change  at  this  time.  The 
suggestion  will  be  considered  for 
inclusion  in  any  future  proposed 
revision  of  the  Official  Standard  Grades. 

One  comment  from  a  company  which 
deals  in  leaf  tobacco  suggested  that  the 
standard  sizes  in  Type  21  should  be: 
Size  "1"— 12  to  18  inches.  Size  "2"— 18 
to  26  inches,  and  Size  "3" — over  26 
inches.  The  Department  believes  that 
the  proposed  standard  sizes  would  be 
easier  to  correlate  to  the  current 
standard  sizes.  The  proposed  standard 
size  "1"  combines  current  standard  sizes 
"43"  and  "44".  proposed  standard  size 
"2"  combines  current  standard  sizes 
"45"  and  "48".  and  proposed  standard 
size  "3"  is  the  same  as  current  standard 
size  "47".  Also,  the  Department  believes 
that  uniform  sizes  should  be  maintained 
in  all  dark  types  of  tobacco. 
Accordingly,  this  suggestion  is  not 
adopted  in  this  final  rule. 

One  comment  was  received  from  a 
tobacco  manufacturer  which  supported 
the  proposed  regulations,  and  which 
also  suggested  ^at  some  action  be 
taken  concerning  the  rule  applying  to 
wet  tobacco.  This  suggestion  will  be 
considered  in  any  future  proposed 
revision  of  the  Official  Standard  Grades. 

One  comment  was  received  from  an 
association  representing  burley  tobacco 
growers,  objecting  to  the  inclusion  of 
any  additional  grades  for  burley 
tobacco.  The  commentor  argued  that  no 
additional  grades  are  necessary  to 
adequately  describe  the  crop.  However, 
in  recent  years  burley  tobacco  lighter 
than  tan  color  has  appeared  at  the 
marketplace  in  substantial  quantities,  as 
has  mixed  color  leaf  which  exceeds 
third  quality.  Also,  experience  with  the 
grading  of  imported  burley  tobacco  has 
shown  that  substantial  quantities  of 
mixed  variegated  leaf  are  being 
imported.  The  additional  grades  are 
necessary  to  adequately  describe  such 
tobacco.  Accordingly,  the  suggested 
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modincation  of  the  proposal  is  not 
adopted  in  this  Hnal  rule. 

Finally,  minor  corrections  have  been 
made  in  the  grade  name  and 
speciflcations  of  the  new  grade  "B2FL". 
In  the  proposal,  the  grade  name  was 
given  as  "Good  Tannish-BufT  Leaf, 
which  was  the  same  as  the  name  of  the 
grade  "B3FL".  This  has  been  corrected 
to  "Fine  Tannish-Buff  Leaf  in  this  final 
rule.  Also,  the  injury  tolerance  for 
"B2FL"  has  been  corrected  to  be  10 
percent,  which  is  the  standard  injury 
tolerance  for  fine  quality  in  the  "B" 
group. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "nonmajor" 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order.  Initial 
review  of  the  regulations  contained  in  7 
CFR  Part  29  for  need,  currentness. 
clarity,  and  effectiveness  has  been 
completed. 

Additionally,  in  conformance  with  the 
provisions  of  Pub.  L.  96-354.  the 
Regulatory  Flexibility  Act.  full 
consideration  has  been  given  to  the 
potential  economic  impact  on  small 
business  of  this  final  rule.  The 
Administrator,  Agricultural  Mariceting 
Service,  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities. 

The  purpose  of  the  Official  Standard 
Grades  is  to  accurately  describe  tobacco 
as  it  presently  appears  in  the 
marketplace,  in  terms  of  the 
characteristics  which  are  significant  in 
current  marketing  practices.  This  final 
rule  would  adjust  the  Ofiicial  Standard 
Grades  to  reflect  current  conditions  and 
practices  relevant  to  the  marketing  of 
tobacco.  The  changes  would  impose  no 
additional  burdens  on  persons  affected 
by  the  regulations. 

It  is  also  found  and  determined  that  it 
is  impractical,  unnecessary  and  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  the  issuance  of  this  rule 
for  30  days  after  publication  in  the 
Federal  Re^ster.  This  final  rule  is  made 
effective  upon  publication  in  order  to 
allow  the  Conunodity  Credit 
Corporation  to  establish  and  announce 
the  price  supports  by  grade  prior  to  the 
opening  of  the  1986  marketing  season. 

Therefore,  after  consideration  of 
comments  on  the  proposal  and  other 
relevant  information,  the  Department 
hereby  adopts  the  proposed  regulations 
with  minor  modifications. 


List  of  Subjects  io  7  CFR  Part  29 

Administrative  practices  and 
procedures,  Tobacco. 

PART  29— TOBACCO  INSPECTION 

Accordingly,  the  Department  hereby 
amends  the  regulations  under  the 
Tobacco  Inspection  Act  contained  in  7 
CFR  Part  29.  Subpart  C,  as  follows: 

1.  The  authority  citation  for  S§  29.2251 
to  29.2481  is  revised  to  read  as  follows: 

Authority:  Sections  29.2251  to  29.2481, 
issued  under  7  U.S.C.  Slim  and  511r. 

§§  29.2295  througti  29.2316    [Redesignated 
as  §9  29.2296  ttiroitgh  29.2317] 

2.  Current  §§  29.2295  through  29.2316 
are  redesignated  as  §S  29.2296  through 
29.2317,  respectively. 

3.  A  new  S  29.2295  is  added  to  read  as 
follows:  I 

§29.2295    Semffired  (SF). 

Tobacco  that  is  partially  or  lightly 
smoked  or  has  not  received  the  amount 
of  smoke  that  is  diaracteristic  of  fire- 
cured  tobacco. 

4.  §  29.2371  is  revised  to  read  as 
follows: 

§  29.2371    Standard  sizes.  ■ 


Incties 

Size 

12-20 

1 

20-28 _ 

2 

OvaZB... 

3 

'  The  application  of  sizes  is  governed  by  the 
major  portion  of  the  lot  or  package. 

5.  §  29.2404  is  revised  to  read  as 
follows:  1 

§29.2404    Rule  13. 

Length  shall  be  stated  in  connection 
with  each  grade  of  the  A,  B  and  C 
groups  and  may  be  stated  in  connection 
with  the  grades  of  other  groups.  The 
standard  tobacco  sizes  shall  be  used. 

6.  §  29.2405  is  revised  to  read  as 
follows: 

§29.2405    Ruie14. 

The  standard  tobacco  size  2  shall  be 
used  to  designate  X  group  tobacco  of  M 
or  G  color  when  such  tobacco  is  20 
inches  or  over  in  length. 

7.  A  new  S  29.2414  is  added  to  read  as 
follows: 

§29^414    Rule  23. 

Tobacco  that  is  semifired  but  which 
otherwise  meets  die  specifications  of  a 
grade  shall  be  treated  as  a  subgrade  by 
placing  the  special  factor  "SF'  after  the 
grademark.  This  factor  does  not  apply  to 
tobacco  designated  "No-G". 


§29.2461    (Amandedl 

8.  Section  29.2461  il  amended  by 
revising  the  table  heading  "321  Grades 
of  lugs"  to  read  "21  Grades  of  lugs". 

9.  Section  29.2461  il  further  amended 
by  revising  the  sentence  beginning 
"Special  factors"  to  read  as  follows: 

Special  factors  "U".  "W"  and  "SF" 
may  be  applied  to  all  grades. 

10.  Section  29.2461  is  further  amended 
by  revising  the  heading  and  text  of  the 
chart  "U.S.  Standard  sizes  applicable" 
to  read  as  follows: 

Standard  sizes  appliaable. 

A1,  A2 , 2,  3 

81 2,  3 

82.  83.  B4.  B5 1,  2,  3 

CI , 2.  3 

C2,  03,  04,  05.. i 1,  2.  3 

X3.  X4,  XS,  IM  and  G  • 2 

■  No  size  is  appied  to  tt»M  yadee  H  lotecoo  i*  under 
size  2. 

11.  The  authority  citation  for 

§§  29.2501  to  29.2696  is  revised  to  read 
as  follows: 

Authority:  Sections  2a2501  to  29.2896 
issued  under  7  U.S.C.  511m  and  511r. 

§  29.2547  through  §  29.2570 
[Redesignated  as  §  29.2548  through 
§29.2571] 

12.  Current  §§  29.2S47  through  29.2570 
are  redesignated  as  §§  29.2548  through 
29.2571,  respectively. 

13.  A  new  §  29.2547  is  added  to  read 
as  follows: 

§29.2547    Semifired  (SF). 

Tobacco  that  is  partially  or  lightly 
smoked  or  has  not  received  the  amount 
of  smoke  that  is  characteristic  of  fire- 
cured  tobacco. 

14.  §  29.2606  is  revised  to  read  as 
follows: 

§29.2606    Standard  sixes.' 


Inches 

Size 

12-20 

1 

20-28 

2 

Over  28 

3 

'  The  application  of  sizes  is  governed  by  the 
major  portion  of  the  lot  or  padcage. 


§29.2629    [Amended] 

15.  §  29.2629  is  amended  to  remove 
the  words  "4-inch  series  of  from  the 
last  sentence. 

16.  A  new  §  29.2640  is  added  to  read 
as  follows: 


§29.2640    Rule  24. 

Tobacco  that  is  semifired  but  which 
otherwise  meets  the  specifications  of  a 
grade  shall  be  treated  as  a  subgrade  by 
placing  the  special  factor  "SF*  after  the 
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grademark.  This  factor  does  not  apply  to 
tobacco  designated  "No-G". 

§29.2662    [Amended] 

17.  The  table  in  §  29.2662  is  amended 
in  the  text  under  the  headings  "BlD- 
Choice  Dark-brown  Heavy  Leaf.  "B2D- 
Fine  Dark-brown  Heavy  Leaf,  "BSD- 
Good  Dark-brown  Heavy  Leaf',  "B4D- 
Fair  Dark-brown  Heavy  Leaf,  "BSD- 
Low  Dark-brown  Heavy  Leaf.  B3G- 
Good  Green  Heavy  Leaf",  "B4G-Fair 
Green  Heavy  Leaf',  and  "B5G-Low 
Green  Heavy  Leaf  to  remove  the  word 
"Heavy"  and  add  in  the  place  thereof 
the  words  "Medium  to  heavy  body". 


§29.2664    [Amended] 

18.  Section  29.2664  is  amended  in  the 
text  under  the  headings  "XlD-Choice 
Dark-brown  Lugs".  "X2D-Fine  Dark- 
brown  Lugs",  "X3D-Good  Dark-brown 
Lugs",  and  "X3G-Good  Green  Lugs"  to 
remove  the  word  "Heavy"  and  add  in 
the  place  thereof  the  words  "Medium  to 
heavy  body". 

§29.2665    [Amended] 

19.  §  29.2665  is  amended  to  remove 
the  grade  "NlG-First  Quality  Crude 
Green  Nondescript". 

20.  S  29.2665  is  further  amended  to 
add  two  new  grades  following  the  grade 
"NID-First  Quality  Daric  Colored 
Nondescript"  to  read  as  follows: 


N1GL.. 


N1GX.. 


Fnl  QuaHy  Crute  QrMn  rtondwcrvl 
horn  the  C  or  B  Gioup*  60  paroanl 
cnjde  leaves  or  injury  tolerance. 

First  Ouaiily  Crude  Green  Nondeeoyt 
fcom  the  X  Group  60  percent  oude 
leaves  or  iniwy  tolerance. 


§29.2686    [Amended] 

21.  S  29.2686  is  amended  by  revising 
the  heading  and  text  of  the  chart  "4 
Grades  of  Nondescript"  to  read  as 
follows: 

5  Grades  of  Nondescript 


NIL 


N10 


N1GL 


N1GX 


N2 


22.  S  29.2686  is  further  amended  by 
revising  the  sentence  beginning  "Special 
factors"  to  read  as  follows: 

Special  factors  "U",  "W",  "S"  and 
"SF'  may  be  applied  to  all  grades. 

23.  §  29.2886  is  further  amended  by 
revising  the  chart  "Standard  Sizes 
Applicable"  to  read  as  follows: 

Standard  sizes  applicable 

A1.  A2.  A3 _ 3  3 

B1.  B2.  B3.  B4.  B5 1   »  3 

C1.  02,  03,  04,  05 1]  2.  3 

24.  The  authority  citation  for 

§§  29.3001  to  29.3182  is  revised  to  read 
as  follows: 


Autfiority:  Sections  29.3001  to  29.3182 
issued  under  7  U.S.C  511m  and  511r. 

25.  9  29.3013  is  revised  to  read  as 
follows: 

§29^13    CombinatfcNi  color  symbols. 

As  applied  to  Burley,  combination 
color  symbols  are  as  follows: 
FL— tannish  buff.  FR— tannish  red.  VF— 

greenish  tan,  VR— greenish  red,  GF— 

green  tan,  and  GR — green  red.  (See 

rules  17  and  18.) 

§§29.3067  through  29^77    [Redesignated 
as  §§  29.3068  through  29.3078] 

26.  Current  {§  29.3067  through  29.3077 
are  redesignated  as  SS  29.3068  through 
29.3078,  respectively. 

27.  A  new  §  29.3067  is  added  to  read 
as  follows: 

§29.3067    Tannlsh-buff  (FL). 

A  light  red-yellow  shaded  toward 
buff. 

28.  S  29.3118  is  revised  to  read  as 
follows: 

§29.3118    Rule  15. 

Any  lot  of  tobacco  containing  over  20 
percent  of  variegated  leaves  shall  be 
described  as  "variegated"  and 
designated  by  the  color  symbol  "K." 

29.  §  29.3153  is  amended  to  add  three 
new  grades  following  the  grade  "B5F- 
Low  Tan  Leaf,  and  by  adding  one  new 
grade  following  "B5K-Low  Variegated 
Leaf:  to  read  as  follows: 

§29.3153    Leaf  (B  Group). 


Grades 


Grade  names  and  specifications 


B5F • 

B2FL Fine  Tanoisr)-»xi»»  Los*. 

Medium  Ixxty,  ripe.  open,  even, 
dear  finish,  s»ong  color  intensity, 
spraady,  20"  or  over  in  lengtti.  90 
perx»nt  uniform,  and  10  percent 
injury  tolerance. 

B3FL Good  Tannish-buff  Leaf 

Medium  body,  mature  to  ripe,  firm 
to  open,  wavy  to  even,  moderate 
finish  and  color  intensity,  narrow  to 
normal  widtti,  18"  or  over  in  length, 
85  percent  uniform,  and  15  percent 
injury  tolerance. 

B4FL Fair  Tannish-butI  Leaf. 

Medium  body,  mature,  firm,  wavy, 
(Ml  finish,  week  color  intensity, 
narrmr,  18"  or  over  in  length.  80 
percent  unifomi,  and  20  percent 
iniury  tolerance. 


B5K.. 
B2M.. 


Fine  Mixed  Color  Leef. 

Fleshy  to  medium  body,  npe, 
open,  even,  deer  ftnsh,  strong  color 
inteneHy,  20"  or  over  in  length,  90 
percent  uniform,  and  10 
■Vjry  tolerance. 


§29.3155    [Amended] 
30.  9  29.3155  is  amended  to  remove 


the  grades  "MlF-Choice  Light  Mixed" 
and  "M2F-Fine  Ught  Mixed". 

31.  9  29.3155  is  further  amended  to 
add  two  new  grades  following  the  grade 
"M5FR — Low  Dark  Mixed"  to  read  as 
follows: 

§29.3155    Mbced  (M  Group). 


Grades 


Grade  namee  and  spedlicakons 


MSFfl.. 


M5K.. 


Fair  Va     , 

General  quaMy  ol  X4.  04.  B4.  T4, 
fleshy  to  thm  body,  under  20  percent 
greenish,  and  20  percent  in^y  toler- 
ance. 
Low  Vahegaied  Mixed. 

General  quaMy  of  XS.  05.  B5,  TS, 
llaahy  to  tm  body,  under  20  percent 
greenish,  snd  30  percent  mfury  toler- 


§  29.3181    [Amended] 

32.  §  29.3181  is  amended  by  revising 
the  heading  and  text  of  the  chart  "35 
Grades  of  Leaf'  to  read  as  follows: 


B1F 

B3FR 

B2F 

B4FR 

B3F 

B5FR 

B4F 

B1R 

B5F 

B2FI 

B2FL 

B3R 

B3FL 

B4n 

B4FL 

B5R 

B1FR 

B4D 

B2FR 

BSD 

39  Grades  of  Leaf 

B3K 

B4K 

B5K 

B2M 

63M 

B4M 

B5M 

B3VF 

B4VF 

B5VF 


B3VH 
B4VR 
B5VR 
B3GF 
B4GF 
BSGF 
B3GR 
B4GR 

Bson 


33.  9  29.3181  is  further  amended  by 
revising  the  chart  "8  Grades  of  Mixed 
Group"  to  read  as  follows: 

8  Grades  of  Mued  Group 


M3F 


M5F 
M3FH 


M4FR 
M5FR 


M4K 
M5K 


34.  9  29.3181  is  further  amended  by 
revising  the  chart  "7  Grades  of 
Nondescript"  to  read  as  follow  d: 

7  Grades  of  Nortdeecipl 


NIL 
N1F 


N1H 
N1G 


N2L 
N2R 


N2G 


§29.3182    [Amended] 

35.  9  29.3182  is  amended  tmder  the 
heading  "Colors"  by  adding  "FL — 
Tannish  BufT"  following  "F— Tan". 

36.  The  authority  citation  for 

§9  29.3501  to  29.3686  is  revised  to  read 
as  follows: 


I 
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Authority:  Sections  29.3501  to  29.3668 
issued  under  7  U.S.C.  Slim  and  Sllr. 

37.  S  29.3523  is  revised  to  read  as 
follows: 

§29.3523    Group. 

A  division  of  a  type  covering  closely 
related  grades  based  on  certain 
characteristics  which  are  related  to 
stalk  position,  body,  or  the  general 
quality  of  the  tobacco.  Groups  in  Dark 
Air-cured  types  are:  Wrappers  (A), 
Heavy  Leaf  (B).  Thin  Leaf  (C).  Lugs  (X), 
Nondescript  (N).  and  Scrap  (S). 

38.  §  29.3529  is  revised  to  read  as 
follows: 

§29.3529    Lengtti. 

The  linear  measurement  of  cured 
tobacco  leaves  from  the  butt  of  the 
midrib  to  the  extreme  tip.  {See  Standard 
Tobacco  Sizes,  §  29.3591.} 

39.  S  29.3545  is  revised  to  read  as 
follows: 

§29.3545    Size. 

The  length  of  tobacco  leaves.  Size 
does  not  apply  to  tobacco  in  strip  form. 
(See  Standard  Tobacco  Sizes  5  29.3591.) 

40.  §  29.3591  is  revised  to  read  as 
follows: 

§  29.3591    Standard  Tobacco  Sizes.  > 


Sizes 


12-20 

20-28 

Over  28.. 


'  The  application  of  sizes  is  governed  by  the 
major  portion  of  the  lot  or  pacltage. 

41.  §  29.3601  is  revised  to  read  as 
follows: 

§  29.3601    Rules. 

The  application  of  §§  29.3501  to 
29.3568,  §  29.3591,  §§  29.3646  to  29.3648, 
§§  29.3650  to  29.3652  and  29.3681  shall 
be  in  accordance  with  the  following 
rules. 

42.  §  29.3614  is  revised  to  read  as 
follows: 

§29.3614    Rule  13. 

Length  shall  be  stated  in  connection 
with  each  grade  of  the  A.  B,  and  C 
groups,  except  strip  grades,  and  may  be 
stated  in  connection  with  grades  of 
other  groups.  For  this  purpose,  the 
standard  tobacco  sizes  shall  be  used. 
(See  Applicable  Standard  Sizes, 
§  29.3681.) 

43.  §  29.3619  is  revised  to  read  as 
follows: 

§29.3619    Rule  18. 

Any  lot  of  tobacco  of  the  B,  C,  or  X 
groups  shall  be  classified  as  "mixed" 


and  designated  by  the  color  symbol  "M" 
when  it  is  not  green  but  contains  (a) 
over  30  percent  of  colors  distinctly 
different  from  the  major  color  or  (b)  over 
30  percent  of  a  combination  of 
variegated  and  colors  distinctly  different 
from  the  major  color  mingled  together. 

44.  §  29.3621  is  revised  to  read  as 
follows: 

§  29.3621     Rule  20. 

Crude  leaves  shall  not  be  included  in 
any  grade  of  any  color  except  the  fourth 
and  fifth  qualities  of  the  B,  C,  and  X 
groups  in  green  color.  Any  lot  containing 
20  percent  or  more  of  crude  leaves  shall 
be  designated  as  Nondescript. 

§  29.3649    [Removed  and  Reserved] 

45.  §  29.3649  is  removed  and  reserved. 
§29.3678    [Amended] 

46.  §  29.3678  is  amended  to  remove 
the  heading  and  text  of  the  chart  "15 
Grades  of  Tips." 

47.  §  29.3681  is  revised  to  read  as 
follows: 

§  29.3661    Applicable  standard  sizes. 

Types  35,  36,  37  and  95 


A1,  A2.  A3 _ 2  3 

B1.  B2,  B3.  84,  B5  .._ _.,.      1   2  3 

C1,  02,  C3,  C4,  C5 "."      1'  2'  3 


§29.3686    [Amended] 

48.  §  29.3686  is  amended  to  remove 
the  words  "T-Tips"  under  the  heading 
"Group." 

Dated:  November  5, 1986. 
William  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  88-25312  Filed  ll-5-«6;  10:41  am] 

BIUJNG  CODE  3418-02-M 


7  CFR  Part  1280 

[Docket  No.  WR-1] 

Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education;  Termination  Order 

Correction 

In  FR  Doc.  86-24746  beginning  on  page 
39738  in  the  issue  of  Friday,  October  31, 
1986,  make  the  following  correction: 

On  page  39739,  first  column,  second 
complete  paragraph,  thirteenth  line, 
insert  the  following  after  "cracker":  ", 
(3)  pasta,  and  (4)  bread  manufacturers. 
Cereal  manufacturers  and  biscuit  and 
cracker  ". 

BILUNG  CODE  1S0S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  86-NM>33-AD;  Amdt  39-5459] 

Airworthiness  Directives;  Foicicer 
Model  F27  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  a  one-time  inspection  of  the 
elevator  trim  tab  bracket  attachment, 
and  repair,  if  necessary,  on  certain 
Fokker  Model  F27  series  airplanes.  The 
use  of  incorrect  rivets  was  a 
contributing  factor  in  one  case  of  rudder 
tab  flutter,  there  is  evidence  that  the 
same  incorrect  rivets  may  have  been 
used  in  the  elevator  trim  tab.  Flutter 
could  lead  to  structural  failure. 
DATE:  Effective  December  10, 1986. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
from  the  Manager  of  Maintenance  and 
Engineering,  Fokker  B.V..  Product 
Support,  P.O.  Box  7600, 11172J  Schinphol 
Oost,  the  Netherlands.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Offioe.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPL£MENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires  a 
one-time  inspection  and  repair,  if 
necessary,  of  the  elevator  trim  tab 
bracket  on  certain  Fokker  Model  F27 
series  airplanes  to  prevent  structural 
failure,  was  published  in  the  Federal 
Register  on  May  IB,  1986  (51  FR  17745). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  40  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
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it  will  take  approximately  one  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$1,600. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  e^ect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($40).  A 
final  evaluation  has  been  prepared  for 
tnis  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  B.V.:  Applies  to  Model  F27  airplanes; 
serial  numbers  10105  to  10648  inclusive, 
10654, 10658, 10659, 10660. 10662  to  10667 
inclusive,  10668, 10672  and  10678; 
certificated  in  any  category.  To  ensure 
structural  integrity  of  the  elevator  trim 
tab,  accomplish  the  following,  unless 
already  accomplished: 

A.  Within  60  days  after  the  effective  date 
of  this  AD,  conduct  a  one-time  visual 
inspection  of  the  elevator  trim  tab  in 
accordance  with  Fokker  Service  Bulletin  F27/ 
55-59,  Revision,  1,  dated  October  15, 1985. 

B.  If  incorrect  rivets  are  installed,  repair  the 
tab  before  hirther  flight  in  accordance  with 
the  above  service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

D.  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Manager  of  Maintenance 
and  Engineering,  Fokker  B.V.,  Product 
Support,  P.O.  Box  7600, 11172)  Schiphol 
Oost,  the  Netherlands.  This  document 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
December  10, 1986. 

Issued  in  Seattle,  Washington,  on  October 
30,1986. 

Wayne ).  Barlow, 

Director,  Northwest  Mountain  Region. 
[PR  Doa  86-25137  Filed  ll-«-86;  8:45  am) 
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14  CFR  Part  39 

[Docket  Na  86-CE-54-AD:  AmdL  39-5457] 

Airworthiness  Directives;  Univair 
(Ercoupe)  Models  415,  -C,  -CD,  -D,  -E, 
-G  and  (Forney)  Models  F1  and  F1A 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOK  Final  rule. 

summary:  His  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Univair  (Ercoupe)  Models 
415,  -C,  -CD,  -D,  -E.  -G.  and  (Forney) 
Models  Fl  and  FlA  airplanes  which 
requires  inspection  of  the  fuel  line 
nipple  located  between  the  gascolator 
and  the  carburetor  for  cracks,  incorrect 
alignment  or  over  t(»que  and 
replacement  as  necessary,  of  the 
original  AN911-2D  (aluminum)  nipple 
with  a  AN911-2  (brass  or  steel)  nipple. 
Reports  have  been  received  indicating 
this  nipple  is  cracking  causing  fuel 
leakage  and  engine  power  loss.  These 
failures  may  have  been  the  result  of 
incorrect  aligiunent  or  over  torque  of  the 
aluminum  nipple.  The  inspection  and 
replacement  of  this  nipple  as  necessiiry, 
will  prevent  future  fuel  line  failures. 
EFFECnVE  date:  November  13. 1986. 
Compliance:  As  prescnbed  in  the 
body  of  the  AD. 
addresses:  Univair  Aircraft 
Corporation  (Ercoupe]  Service  Bulletin 
(S/B)  No.  24A  dated  August  22, 1986, 
applicable  to  this  AD  may  be  obtained 
fi'om  Univair  Aircraft  Corporation.  2500 
Himalaya  Road,  Aurora,  Colorado 
80011.  A  copy  of  this  information  is  also 
contained  in  the  Rules  Docket,  Office  of 
the  Regional  Counsel,  Room  1558,  601 
East  12di  Street,  Kansas  City,  Missouri 
64106. 


FOR  RflrrHER  MPORMATION  CONTACT: 

Mr.  Ronald  F.  May,  FAA,  Denver 
Aircraft  Certification  Office,  ANM- 
170D,  Northwest  Mountain  Region. 
10455  East  Avenue,  Suite  307,  Aurora, 
Colorado  80010;  Telephone  (303)  340- 
5582. 

SUPPLEMENTARY  INFORMATION:  Reports 

have  been  received  of  the  fuel  line 
nipple  (AN911-2D)  located  between  the 
gascolator  and  the  carburetor  cracking 
causing  fuel  leakage  and  engine  power 
loss  on  certain  Univair  (Forney)  Models 
415,  Fl  and  FlA  airplanes.  These 
failures  may  have  been  the  result  of 
incorrect  aligiunent  or  over  torque  of  the 
aluminum  nipple.  To  reduce  the 
possibility  of  these  nipple  failures  the 
manufacturer  has  published  Revision  A 
to  Ercoupe  Bulletin  No.  24.  This  bulletin 
provides  instructions  to  assure  correct 
alignment  and  prevent  over  torque  of 
the  fitting.  In  addition,  it  changes  the 
fitting  material  from  a  AN911-2D 
(alimunum)  to  AN911-2  (brass  or  steel) 
nipple. 

Since  the  FAA  has  determined  that 
the  imsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  issued  requiring  inspection 
of  the  fuel  line  nipple  for  cracks, 
incorrect  aUgnment  or  over  torque  and 
replacement  as  necessary  of  the  original 
AN911-2D  (aluminum)  nipple  with  a 
AN911-2  (brass  or  steel)  nipple  on 
Univair  (Ercoupe)  Models  415,  -C,  -CD, 
-D,  -£,  -C,  and  (Forney)  Models  Fl  and 
FlA  airplanes  in  accordance  with 
Ercoupe  Bulletin  No.  24A.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  when  filed,  may 
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be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "addresses" 
at  the  location  identified. 

List  of  Subjects  ui  14  CFR  Part  39 

Air  transportation,  Aviation  safety, 
Aircraft.  Safety. 

Adoption  of  the  Amendment 

PART  3»-[  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Univair  Aiiorafl  Corporation:  Applies  to 

Model  (Ercoupe)  415,  -C,  -CD.  -D,  -E.  -G 
(all  serial  numbers),  and  (Forney)  Models 
Fl  and  FlA  (all  serial  numbers)  airplanes 
certificated  in  any  category. 
Compliance:  Required  within  the  next  25 
hours  time-in-service  after  the  effective  date 
of  this  AD  or  at  the  next  annual  inspection 
whichever  occurs  first,  unless  already 
accomplished. 

To  prevent  possible  fuel  leakage  and  loss 
of  engine  power,  accomplish  the  following: 

(a)  Visually  inspect  the  fuel  line  nipple 
located  between  the  gascolator  and  the 
carburetor  for  cracks,  incorrect  alignment  or 
over  torque  and  prior  to  further  fli^t  replace 
as  necessary,  the  nipple  from  a  AN911-2D 
(aluminum)  to  a  AN911-02  (brass  or  steel) 
fitting  as  described  in  Univair  Aircraft 
Corporation,  Ercoupe  Bulletin  No.  24A  dated 
August  22. 1986. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accompUshed. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Denver  Aircraft  Certification 
Office,  Northwest  Mountain  Region,  10455 
East  Avenue,  Suite  307,  Aurora,  Colorado 
80010. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  dociunent(s) 
referred  to  herein  upon  request  to 
Univair  Aircraft  Corporation.  2500 
Himalaya  Road.  Aurora.  Colorado 
80011:  or  FAA,  Office  of  the  Regional 
Counsel.  Room  1558.  601  East  12th 
Street.  Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  on 
November  13. 1986. 

Issued  in  Kansas  City,  Missouri,  on 
October  29. 1986. 

Jerold  M.  Chavkin. 

Acting  Director,  Central  Region. 

(FR  Doc.  86-25138  Filed  11-6-86;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  8S-AWA-1] 

Establishment  of  Airport  Radar 
Service  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  to  final  rule. 

summary:  This  action  corrects  the 
Theodore  Francis  Green  State  Airport, 
Providence,  RI,  Airport  Radar  Service 
Area  (ARSAJ  by  adding  the  hours  of 
operation. 

EFFECTIVE  DATE:  0901  UTC,  December 
18, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Bums,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  267-9253. 
SUPPLEMENTARY  INFORMATION: 
History 

On  October  20, 1986,  the  FAA 
published  a  final  rule  which  will 
established  an  ARSA  at  Theodore 
Francis  Green  State  Airport,  effective 
December  18. 1986  (51  FR  37256).  The 
hours  of  operation  of  this  ARSA  were 
inadvertently  omitted  from  the  rule.  This 
action  corrects  the  final  rule  to  reflect 
the  hours  of  operation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  wanant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Airport  radar  service 

of  Oiei 


areas 
Adoption 


I  Correction 


PART  71— {CORRECTED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Federal  Register 


Document  86-23606,  as  published  in  the 
Federal  Register  on  October  20, 1986,  (51 
FR  37256]  is  amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a)  and  1354(a):  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  January 
12, 1983);  14  CFR  H.69. 

§71.501    [Amended] 

2.  Section  71.501  is  amended  as 
follows: 

Providence  Theodve  Francis  Green  State 
Airport,  RI    (Amended] 

By  adding  the  following  fo  the  end  of  the 
text  "This  airport  radar  service  area  is 
effective  during  the  specific  days  and  times  of 
operation  of  the  Quonset  Approach  Control 
as  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  da'es  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory." 

Issued  in  Washington,  DC,  on  October  31, 
1986. 

Harold  H.  Downey. 

Acting  Manager,  Airspac  e-Rules  and 

Aeronautical  Information  Di  vision. 

[FR  Doc.  86-25136  Filed  1 1-6-86;  8:45  am] 

BILUNO  COOE  4910-1S4 


Office  of  the  Secretary 
14  CFR  Parts  204  and  291 


[Docket  No.  4403 
291-19] 


Amdt  Nos.  204-8  and 


Limitation  on  Htness  Determination: 
Revocation  of  Operating  Auttiority 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
action:  Final  rule. 

summary:  The  Department  is  making 
final  a  rule  that  will  automatically 
revoke  the  authority  of  carriers  who  do 
not  begin  operations  within  one  year  of 
being  found  fit  or  who.  having  begun 
and  then  ceased  operations,  remain 
dormant  for  any  subsequent  one-year 
period.  The  new  rule  substitutes 
provisions  to  this  effect  for  existing 
§§204.8  and  291.15.  These  sections 
currently  require,  after  two  years,  a  new 
fitness  determination  for  dormant 
carriers  proposing  to  start  operations, 
but  they  do  not  terminate  the  authority 
of  carriers  that  choose  not  to  start 
service  at  all  or  that  having  started  and 
stopped,  choose  not  to  resume.  The 
purpose  of  the  change  is  to  improve  the 
Department's  ability  to  monitor 
continuing  fitness  of  air  carriers. 
date:  This  regulation  is  effective 
December  8, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jeffery  B.  Gaynes  or  Patricia  T.  Szrom. 
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Office  of  Aviation  Operations, 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Room  6402, 
Washington.  DC  20590.  (202}  366-2424  or 
(202)  366-9721. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  401  (r)  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  the 
ntness  requirement  for  those  carriers 
holding  a  certiHcate  under  section  401  is 
a  continuing  one.  The  Department  of 
Transportation  has  the  authority  under 
section  401(r).  after  notice  and  hearing, 
to  modify,  suspend,  or  revoke  an  air 
carrier's  certificate  if  it  is  no  longer  fit, 
willing,  and  able  to  operate,  or  if  it 
violates  any  Department  reporting 
requirements  to  implement  the 
continuing  fitness  requirement  We  have 
comparable  authority  vis-a-vis 
commuter  air  carriers  and  section  418 
all-cargo  carriers.  The  FAA  and  the 
Department  can  directly  monitor  the 
continuing  fitness  of  carriers  that  are 
actually  operating  in  air  transportation. 
Carriers  that  are  not  operating,  even 
though  they  have  been  certificated  or 
otherwise  authorized  to  provide  service 
for  which  a  fitness  finding  is  needed, 
pose  a  special  problem  of  how  to  review 
their  continuing  fitness. 

By  the  Notice  of  Proposed  Rulemaking 
issued  May  16. 1986  (51  FR 19071,  May 
27, 1986).  we  announced  a  proposal 
designed  to  address  this  problem.  We 
proposed  to  automatically  revoke  die 
authority  of  carriers  that  do  not  begin 
operations  within  one  year  of  being 
found  fit  or  that,  having  begun  and  then 
ceased  operations,  remain  dormant  for 
any  subsequent  one-year  period.  We 
proposed  to  do  so  by  substituting 
provisions  to  this  effect  for  existing 
S  S  204.8  and  291.15  of  the  Department's 
regulations.  These  sections  currently 
require,  after  two  years,  a  new  fitness 
determination  for  dormant  carriers 
proposing  to  start  operations,  but  they 
do  not  terminate  the  authorify  of 
carriers  that  choose  not  to  start  service 
at  all  or  that,  having  started  and 
stopped,  choose  not  to  resume 
operations.  The  Department  also 
proposed  to  terminate  dormant  authorify 
of  operating  carriers  in  certain  instances 
and  to  require  carriers  temporarily 
ceasing  all  operations  to  file  notices  and 
supporting  information  prior  to 
recommencing  operations. 

Comments 

We  received  conunents  on  our 
proposal  from  DHL  Airways,  Pacific 
American  Airlines,  Transamerica 
Airiines.  The  Flying  Tiger  Line,  Airlift 
International  Midway  Airlines  and  the 
Regional  Airline  Association  (RAA). 


DHL  and  Pacific  American  oppose  the 
proposed  rule  in  its  entirefy.  DHL  says 
the  proposal  contravenes  die 
deregidation  philosophy  of  promoting 
public  benefits  by  maximizing  the 
number  of  carriers,  and  thereby 
maximizing  the  price  and  service 
options  available  to  consumers. 
Furthermore.  DHL  says  that  the  rule  is 
unnecessary  since  current  regulations 
and  practices  are  sufficient  to  protect 
against  certificate  abuses.  Finally.  DHL 
sees  the  proposal  as  causing  specific 
harm  to  itself,  since  it  holds  substantial 
dormant  authorify— especially  certain 
international  large  aircraft  authorify — 
that  it  spent  time  and  resources  to 
acquire,  might  seek  to  use  on  short 
notice,  but  now  would  risk  losing  with 
no  way  of  reacquisition  short  of  lengthy 
procedures.  As  a  compromise,  DHL 
(which  at  present  conducts  cargo 
operations  only)  would  allow  its 
dormant  passenger  authorify  to  be 
subject  to  the  one  year  revocation  rule, 
so  long  as  its  unused  cargo  authorify 
would  continue. 

Pacific  American,  like  DHL,  feels  that 
the  existing  regulations  on  dormancy  are 
adequate.  In  opposing  the  proposed  rule, 
it  says  that  the  rule  woidd  create 
problems  for  new  carriers  by  forcing 
them  to  reestablish  their  fitness  every 
year,  and  do  so  while  they  were  in  the 
midst  of  negotiations  to  secure 
financing;  that  any  time  period  of  less 
than  two  years  to  initiate  service  is 
simply  insufficient  for  a  carrier  to 
pursue  all  financing  options  and 
undertake  the  tasks  related  to  start-up; 
that  the  rule  could  inhibit  small  carriers 
fix)m  seeking  certification  or  could 
pressure  certificated  carriers  into 
starting  operations  with  insufficient 
capital;  and  that  instead  of  easing  our 
burden  of  monitoring  fitness,  the  rule 
would  actually  increase  it  by 
encouraging  repetitive  filings  fi^m 
dormant  carriers. 

The  other  commenters,  Transamerica, 
Flying  Tiger.  Midway,  RAA,  and  Airiift, 
either  support  the  proposed  rule  in 
principle  or  take  no  position  on  its 
overall  merits;  but  each  seeks  certain 
limited  modifications  or  clarifications. 
Generally,  their  concerns  go  to  an 
aspect  of  our  proposal  that  would 
revoke  certain  dormant  authorify  of 
otherwise  operating  air  carriers,  to  our 
requirement  that  carriers  ceasing 
operations  systemwide  file  notices 
before  resuming  services,  and  to  the 
conditions  under  which  we  might  be 
prepared  to  grant  exemptions  from  the 
rule. 

Disposition 

We  have  decided  to  adopt  the 
proposed  rule,  subject  to  a  clarification 


urged  upon  us  by  Transamerica,  Flying 
Tigers.  Midway,  and  RAA:  namely,  that 
the  rule  shall  be  deemed  to  affect  only 
the  certificate  authorify  of  carriers 
operating  none  of  the  authorify  for 
which  they  have  been  found  fit.  The 
proposed  rule  has  been  revised 
accordingly.  Several  editorial  and 
clarifying  changes  have  also  been  made. 

We  disagree  with  the  commenters 
who  say  that  the  rule  is  unnecessary. 
We  fully  described  in  the  NPRM  the 
problems  created  by  dormant 
certificates  in  the  performance  of  our 
continuing  fitness  function  and  the 
inadequacy  of  our  existing  regidations  to 
resolve  those  problems.  We  (hscussed 
the  problems  we  were  encountering  as  a 
result  of  dormant  certificate  holders, 
specifically  as  regards  trafficking  in 
unused  certificates  to  avoid  our  fitness 
requirements.  We  made  clear  that  the 
specific  problem  of  trafficking  went 
beyond  the  "one  particular  promoter" 
DHL  claims  was  our  sole  source  of 
concern.  Furthermore,  we  referred  to  a 
number  of  proceedings  that  clearly 
demonstrate  the  potential  for  consumer 
harm  latent  in  dormant  certificates. 
Accordingly,  DHL  is  incorrect  in  saying 
that  we  have  "fail[ed]  to  show  that  any 
of  the  dormant  certificates  in  the 
universe  harms  anyone."* 

As  we  pointed  out  in  the  NPRM,  the 
concerns  that  make  the  rule  essential  go 
to  something  far  more  fundamental  than 
certificate  trafficking.  We  have  come 
now  to  realize  that  in  a  universe  so  full 
of  dormant  certificates,  we  simply 
cannot  rely  upon  a  system  that  leaves 
retention  of  a  certificate  solely  to  the 
discretion  of  a  dormant  carrier  to  advise 
us  of  developments  affecting  its 
certificate  authorify.  In  light  of  reduced 
carrier  reporting  requirements,  we  are  in 


■  Furthermore,  we  have  found  that  the  potential 
hann  from  donnant  certificate*  remain*  preaent 
notwithatanding  the  exiatence  of  certain  aafeguarda 
dted  by  DHL  apedfically;  FAA  certificatioo 
requirementa:  { 1 201.a  and  2(MS  of  our  regulationa 
(addreaaing  precertiiication  salea  and  advertising, 
and  pre-inauguration  fltnesa  reviews  after  2-year 
start-up  delays,  respectively):  our  holding 
announced  in  the  StatesWest  Airlines  Case  (Order 
86-4-69)  (requiring  updated  evidence  of  financial 
condition  before  uctuai  atart-up)-.  and  our  abiUty  to 
limit  the  effective  date  of  a  ceniiicate — all  currently 
available  safeguards  that  DHL  aays  eliminate  the 
need  for  the  new  rule.  For  while  DHL  concludes 
that  In  ii^t  of  theae  safeguards,  a  two-year  old 
certificate  has  minimal  value  even  though  it  has  not 
been  formally  revoked  we  have  found  that  it  is  the 
unrevoked  dormant  certificate  that  has  sufficient 
value — even  in  the  eyes  of  consumers — to  prompt 
the  types  of  abuses  we  described.  Moreover,  as  we 
discuss  below,  our  concern  over  dormant 
certificates  goes  beyond  trafficking  to  the  overall 
performance  of  our  fitness  functioa  i.e..  to  being 
assured  that  every  certificate  holder  continue*  to 
meet  the  fitness  requirements  of  the  Act.  The 
remedial  device*  DHL  relies  upon  do  not  adequately 
address  this  concern. 
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position  where  we  often  remain 
uninformed  of  even  Uie  most 
fundamental  changes  affecting  dormant 
cairiers  during  the  period  of  their 
dormancy.  In  these  circumstances,  a 
period  of  up  to  two  years  fdter  our  initial 
fitness  finding  now  appears  to  be  too 
long  to  permit  carriers  to  bej^ 
operations  without  our  taking  a  fresh 
look  at  their  fitness.  We  now  believe, 
based  on  our  own  and  the  CAB's 
accumulated  experience,  that  after  one 
year,  fitness  findings  for  dormant 
carriers  are  essentially  no  longer  valid. 

Against  this  background,  we  have 
concluded  that  the  best  way  to  deal  with 
our  section  401(r)  responsibilities  is  to 
ensure  that  authority  supported  by  stale 
fitness  findings  ceases  to  exist  At  a 
time  of  staff  shortages  and  severe 
budgetary  constraints,  we  simply  must 
limit  the  universe  of  dormant  authority 
or  else  we  can  no  longer  be  confident 
that  the  public  is  fully  protected.  We 
have  read  nothing  in  DHL's  or  Pacific 
American's  comments  that  convinces  us 
othenvise. 

DHL  claims  we  proposed  the  rule 
simply  for  our  own  bureaucratic 
convenience.  It  has  misunderstood  our 
purpose.  We  proposed  the  rule,  and  we 
are  adopting  it  today,  because  section 
401(r]  of  the  Act  entrusts  us  widi  a 
responsibility  to  protect  the  public  by 
ensuring  that  certificated  carriers 
continue  to  be  fit.  We  take  Uus 
responsibility  seriously.  We  came  to 
realize,  in  li^t  of  the  sheer  number  of 
certificate  holders  we  must  monitor,  die 
difficulty  of  adequately  performing  the 
monitoring  function  where  a  large 
number  of  those  carriers  were  c^rmant. 
This  prompted  our  concern  over  whether 
we  could  any  longer  say  with  assurance 
that  such  carriers  remained  fit  We 
recognized  that  we  could  no  longer 
fulfill  our  section  401(r)  responsibility 
without  a  change  to  our  regulations. 
This  rule  is  nothing  less  than  the  product 
of  our  determination  to  carry  out  our 
statutory  mandate. 

This  last  point  is  critical.  For  in 
contending  that  we  are  contravening  the 
policies  of  deregulation,  DHL  misses  the 
meaning  both  of  the  Deregulation  Act 
itself,  and  of  our  efforts  to  implement  it. 
As  we  said  in  Uie  NPRM,  51  FR  at  19074, 
"(the)  need  to  balance  a  liberal  entry 
policy  with  a  heigthened  vigilance  on 
fitness  was  at  the  very  heart  of  the 
amendments  to  section  401  (r)  in  the 
Airline  Deregulation  Act."  Congress 
manifestiy  api^eciated  that  the  open 
entry  policies  of  deregulation  raised  a 
corresponding  need  for  checks  and 
balances  designed  to  ensure  an 
adequately  protected  ti-aveling  and 
shipping  public.  Deregulation  was  never 


intended  to  eliminate  the  need  for 
continuing  fitness  as  DHL  implies,  and 
therefore  oiu-  action  today  does  not 
represent  the  change  in  poUcy  that  DHL 
contends.  As  we  said  in  the  NfPRM,  our 
action — 

simply  represents  an  additional  mid-course 
correction,  following  upon  corrective  steps 
already  begun  by  the  CAB,  and  based  upon 
the  additional  ysars  of  deregulation 
experience.  It  is  thus  no  more  than  a  further 
step  designed  to  achieve  the  balance  that 
Congress  plainly  intended  all  along.  (/</.) 

We  see  Pacific  American's  opposition 
to  the  rule  as  no  better  founded  than 
DHL's.  Pacific  American  incorrecUy  sees 
the  rule  as  requiring  yearly 
reapplications  from  dormant  carriers. 
Our  NPRM  made  plain  that  carriers  who 
lost  their  authority  because  of  dormancy 
would  not  be  prejudiced.  They  could 
reapply  at  such  time  as  they  were 
prepared  to  reestablish  their  fitness.  We 
pointed  out  that  the  Department— unlike 
the  CAB — has  consistently  used 
expedited  non-oral  procedures  for 
processing  fitness  applications — even 
those  coming  firom  uncertificated 
applicants.  A  carrier  suffering  a 
dormancy  revocation  would  thus  be  in 
practically  the  same  procedural  posture 
as  a  certificated  but  dormant  carrier 
relying  on  present  9  204.8  which  also 
has  to  reestablish  its  fitiiess  under  the 
non-oral  hearing  procedures  used  in 
two-year  fitness  review  cases. 

Even  if  a  carrier  chose  to  retain  its 
certificate  by  seeking  a  fitness 
reevaluation  each  year,  we  would  not 
anticipate  voluminous  repetitive  filings 
Pacific  American  contemplates.  On  the 
contrary,  while  the  dormant  carrier 
clearly  must  provide  enough  information 
for  us  to  assess  its  ciurent  fitness,  to  the 
extent  that  previously  submitted 
materials  remained  accurate  reflections 
of  the  current  situation,  they  could 
certainly  be  relied  upon  and 
incorporated  by  reference.  This  would 
ease  any  biu-den  on  the  carrier  and  the 
Department. 

We  find  Pacific  American's  other 
concerns  similarly  without  merit.  It  says 
that  the  fitness  application  process  will 
hinder  a  carrier's  efforts  to  gain 
financing.  Yet,  we  are  continually 
getting  applications  from  new  carriers 
who  pursue  their  financing  efforts  while 
our  fitness  review  proceeds.  Indeed,  this 
situation  is  the  norm,  with  financing 
often  completed  or  nearly  so  by  the  time 
our  certificate  issues.  Moreover,  we 
have  seen  no  evidence  that  small 
carriers  would  be  inhibited  from  seeking 
certification.  Even  with  our  existing 
case-by-case  approach  of  reducing  the 
number  of  dormant  certificates,  we  are 
still  regularly  receiving  certificate 


applications  from  small  carriers.  Nor  do 
we  believe  that  certificated  carriers 
would  be  pressured  into  operating  on 
inadequate  capital  as  Pacific  American 
alleges.  Our  new  States  West  policy  [see 
Order  86-4-60)  provides  the  necessary 
safeguards  against  undercapitalized 
start-up.  Finally,  as  to  Pacific 
American's  assertion  that  two  years  is 
an  absolute  minimum  for  a  carrier  to 
pursue  financing  and  prepare  for 
operations,  history  has  shown  the 
conti-ary.  As  our  NPRM  pointed  out,  51 
FR  at  19073.  nearly  80  percent  of 
previously  non-operating  carriers 
certificated  since  the  1978  Deregulation 
Act  inaugurated  service  within  one  year 
of  certification. 

Clearly  then,  neither  DHL  nor  Pacific 
American  has  provided  a  valid  basis  for 
not  going  forward  with  the  rule. 

Transamerica,  Flying  Tiger,  Midway, 
and  RAA,  on  the  other  hand,  have 
presented  a  sound  jiistification  for 
slighUy  modifying  tiie  rule's  reach. 
These  commenters  point  out  that  if  we 
applied  the  rule  as  strictly  as  we  had 
indicated  in  the  NPRM,  operating 
carriers  whose  continuing  fitness  was 
hardly  in  doubt  might  nevertheless  lose 
substantial  amounto  of  authority.  This 
was  because  we  proposed  that  where  a 
carrier  had  been  found  fit  and 
certificated  for  two  or  more  types  of 
service  [e.g.  charter  and  scheduled]  but 
ceased  operating  one  of  the  types  [e.g. 
scheduled),  then  the  other  type  would  be 
revoked. 

The  comments  have  persuaded  us  that 
the  approach  annoonced  in  the  NPRM 
goes  beyond  our  needs.  This  rule  is 
essentially  aimed  at  facilitating  oar 
monitoring  of  non-operating  carriers,  not 
at  ensuring  that  operating  carriers 
properly  seek  fibiets  evaluations  for 
substantial  changes  in  their  operations. 
As  we  have  ample  regiilatory  contarol 
over  the  latter  conoem  under  9  204.4  of 
our  regulations,  we  need  not  address  it 
by  this  rule.  Thus,  oontrary  to  the 
inference  permissible  from  the  preamble 
in  the  NPRM,  i.e.  that  die  rule  would 
apply  where  a  carrier  operated  some  but 
not  all  of  the  authority  for  which  it  had 
been  found  fit,  the  fule  shall  in  fact 
apply  only  where  an  air  carrier  operates 
none  of  the  authority  for  whidi  it  has 
been  found  fit  This  clarification  should 
also  resolve  the  concern  voiced  by  DHL 
as  to  the  specific  harm  it  would  suffer 
under  our  proposed  rule. 

Transamerica  also  sought  clarification 
of  our  requirement  that  carriers 
completely  ceasing  operations  must  file 
a  notice  to  the  Department  45  days 
before  planned  resumption  and  receive 
Department  authorization  before 
resuming  operations.  Transamerica 
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claims  the  proposed  rule  could  be  read 
to  apply  to  instances  where  a  carrier 
must  temporarily  cease  all  operations 
for  reasons  wholly  beyond  its  control 
(strikes,  weather.  FAA  groundings]  and 
argues  that  surely  we  could  not  have 
intended  to  require  a  45-day  Rtness 
resubmission  in  such  circumstances. 
Transamerica  is  correct  in  its  view 
that  the  rule  would  require  a  notice  in 
all  cases  of  a  complete  cessation  of 
operations,  even  those  outside  the 
carrier's  control.  However,  for  a  variety 
of  reasons  we  do  not  see  this  as  either 
unwise  or  unduly  burdensome.  First 
even  the  examples  Transamerica  cites 
represent  extraordinary  occurrences. 
They  are  thus  unlikely  to  pose  a 
reciuTing  problem.  When  they  do  arise, 
even  if  they  represent  forces  beyond  the 
carrier's  control,  they  may  have  Btness 
implications  for  the  carrier  about  which 
we  need  to  be  notified.  We  expect  the 
notice,  though,  to  be  tailored  to  the 
circumstances.  In  the  examples 
Transamerica  cites,  the  notice  almost 
certainly  would  not  involve  a  complete 
Part  204  refiling;  nor  would  the 
Department's  review  procedures 
preclude  a  prompt  start  up.  Sections 
204.8(c)  and  291.15(c)  provide  a 
procedure  whereby  carriers  can  learn 
precisely  what  data  need  be  filed.  This 
will  enable  them  to  limit  their  notice 
filings  accordingly.  As  we  said  in  the 
NPRM: 

Such  notice  must  include  information  on 
any  substantial  changes  in  operations  as  well 
as  in  the  carrier's  management,  financial 
position,  or  compliance  disposition  as 
prescribed  by  our  regulations.  The 
Department  would  conduct  fitness  inquiries 
where  appropriate. 

51  CFR 19073  (emphasis  added).  We 
added  that  "we  do  not  intend  our  rule  to 
prevent  carriers  whose  continuing 
fitness  can  be  readily  established  &om 
quickly  resuming  operations."  Id.  And 
we  made  clear  our  readiness  to  grant 
exemptions  from  the  45-day  rule  to 
allow  rapid  start-ups  in  the  event  of 
short-term  cessations.  Subject  to  review 
of  the  precise  facts  of  a  given  case,  each 
of  the  generic  examples  Transamerica 
cities  would  seem  to  hold  the  possibility 
for  such  an  exemption. 

The  only  remaining  concern  raised 
about  our  proposed  rule  came  from 
Airlift.  Airlift  was  fearful  that  a  carrier 
might  lose  its  authority  solely  because  of 
a  foreign  government  refused  to  grant  it 
landing  rights  within  a  year  of 
certification.  We  see  the  circumstances 
Airlift  envisages  as  highly  imlikely. 
Given  our  decision  to  limit  the  reach  of 
the  rule  to  carriers  performing  no 
certificate  operations  at  all,  an  airline 
would  be  affected  as  Airlift  asserts  only 


when  the  sole  certificate  authority  it 
held  was  for  service  to  foreign  points 
and  all  the  foreign  authorities  refused  to 
grant  landing  ri^ts.  So  long  as  the 
carrier  was  engaging  in  some  certificate 
operations  somewhere,  the  rule  would 
have  no  effect  on  any  of  its  certificates. 
In  the  unlikely  event  that  the  carrier's 
only  certificate  authority  was  to  foreign 
points  where  landing  rights  could  not  be 
obtained,  we  would  expect  that  an 
exemption  from  the  rule  normally  would 
be  available,  provided  no  legitimate 
fitness  issues  were  present. 

Executive  Order  12291.  Regulatory 
Flexibility  Act.  and  Paperwork 
Reduction  Act  of  1960 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  this  is  not  a  major  rule. 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries,  Federal  State  or  local 
governments,  agencies  or  geographic 
regions.  Furthermore,  this  rule  will  not 
adversely  affect  competition, 
employment,  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  These 
regxdations  will  result  in  no  net  change 
in  reporting  burden  for  certificated  air 
carriers.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

This  regulation  is  significant  imder  the 
Department's  Regulatory  Policies  and 
Procedures,  dated  February  26, 1979, 
because  it  involves  important 
Departmental  policies.  However,  its 
economic  impact  should  be  minimal  and 
a  full  regulatory  evaluation  is  not 
required. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.* 
The  ability  of  such  entities  to  engage  in 
certificate  operations  essentially  v^  be 
imaffected  by  the  regulation. 

Economic  Impact  Analysis 

Because  of  the  Department's 
streamlined  certification  procedures, 
carriers  needing  to  reapply  for 
certificate  authority  by  virtue  of  this  rule 
would  face  filing  requirements  and 
procedures  closely  comparable  to  those 
that  exist  under  the  Department's 
ciurent  continuing  fitness  rule. 
Therefore,  the  rule's  impact  should  be 


'  For  purposes  of  its  aviation  economic 
regulations  Departmental  policy  categorizes 
certificated  air  carriers  operating  imall  aircraft  (60 
seats  or  less  or  18.000  pounds  maximum  payload  or 
less)  in  strictly  domestic  service  as  small  entities  for 
purposes  of  the  Regulatory  Flexibility  Act. 


minimal  and  a  full  regulatory  evaluation 
is  not  required. 

List  of  Subjects 

14  CFR  Part  204 

Air  carriers.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  291 

Administrative  practice  and 
procedure.  Air  carriers.  Freight 
Reporting  and  recordkeeping 
requirements. 

Final  Rule 

For  these  reasons,  the  Department 
amends  14  CFR  Chapter  II  as  follows: 

PART  204-HLAMENDED] 

1.  The  authority  citation  for  Part  204 
continues  to  read  as  follows: 

Authority:  Sees.  204. 401. 407. 419.  Pub.  L 
85-726.  as  amended.  72  SUt  743, 7S4. 766. 92 
Stat.  1732;  48  U.S.a  1324. 1371, 1377. 1389. 

2.  The  existing  §  204.8  in  Subpart  A  of 
14  CFR  Part  204.  Data  to  support  fitness 
determinations,  is  revised  to  read  as 
follows: 

S  204^    Revocation  for  doraiancy. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  air  carrier  that  has 
not  begun  Initial  operations  to  provide 
any  type  of  air  transportation  for  which 
it  was  foimd  fit  willbig,  and  able,  and 
for  which  it  was  granted  authority  by 
the  Department  or  by  the  Civil 
Aeronautics  Board,  within  one  year  of 
the  date  of  that  finding,  or  that  for  any 
period  of  one  year  after  the  date  of  such 
finding,  has  not  provided  any  type  of  air 
transportation  for  which  that  kind  of 
finding  is  required,  shall  be  deemed  no 
longer  to  continue  to  be  fit  to  provide 
the  air  transportation  for  which  it  was 
foimd  fit  and,  accordingly,  its  authority 
to  provide  such  air  transportation  shall 
be  revoked  automatically. 

(b)  For  all  air  carriers  that  were  the 
object  of  fitness  findings  made  by  the 
Department  of  Transportation  before  the 
effective  date  of  this  rule,  or  made  by 
the  Civil  Aeronautics  Board,  the  one- 
year  periods  referred  to  in  paragraph  (a) 
of  this  section  shall  each  run  from  the 
effective  date  of  this  rule  and  not  from 
the  date  of  those  fitness  findings. 

(c)  An  air  carrier  found  fit  by  the 
Department  of  Transportation  after  the 
effective  date  of  this  rule  and  that 
begins  initial  operations  within  one  year 
after  being  found  fit  but  then  ceases 
operations,  shall  not  resume  operations 
without  first  filing  all  the  data  required 
by  S  204.4  or  S  204.7.  as  applicable,  at 
least  45  days  before  it  intends  to  provide 
any  such  air  transportation.  The 
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Department  will  entertain  requests  for 
exemption  from  this  4S-day  advance 
filing  requirement  for  good  cause  shown. 
If  there  has  been  no  change  in  data 
submitted  previously  in  connection  with 
a  prior  evaluation  of  the  carrier's  Htness, 
the  carrier  shall  file  a  statement  to  that 
effect  signed  by  one  of  its  ofRcers.  The 
carrier  may  contact  the  Chief,  Special 
Authorities  Division,  Office  of  Aviation 
Operations,  to  ascertain  the  data 
already  available  to  the  Department, 
which  need  not  be  included  in  the 
refiling.  A  carrier  to  which  this 
paragraph  appUes  shall  not  provide  any 
air  transportation  for  which  it  is 
required  to  be  found  fit,  willing,  and 
able  until  the  Department  either  decides 
that  the  carrier  continues  to  meet  those 
requirements,  or  finds  that  the  carrier  is 
nt,  willing,  and  able  to  perform  such  air 
transportation  based  on  new 
information  the  carriers  submits.  During 
the  pendency  of  the  Department's 
consideration  of  a  data  submission 
under  this  paragraph,  the  revocation 
period  set  out  in  paragraph  (a}  of  this 
section  shall  be  stayed.  If  the  decision  or 
finding  by  the  Department  on  the  issue 
of  the  carrier's  fitness  is  favorable,  the 
date  of  that  decision  or  finding  shall  be 
the  date  considered  in  applying 
paragraph  (a)  of  this  section. 

(d)  The  provisions  of  paragraph  (c)  of 
this  section  shall  apply  to  all  air  carriers 
that  were  the  object  of  fitness  findings 
made  by  the  Department  before  the 
effective  date  of  this  rule  or  made  by  the 
Civil  Aeronautics  Board,  who  either  are 
not  now  operating  under  the  authority 
for  which  they  were  found  fit  or  who  are 
operating  under  such  authority  but  later 
cease  operations  and  seek  to  resume 
before  expiration  of  the  one-year 
revocation  period. 

(e)  For  purposes  of  this  section,  the 
date  of  a  Department  decision  or  finding 
shall  be  the  service  date  of  the 
Department's  order  containing  such 
decision  or  finding,  or,  in  cases  where 
the  Department's  decision  or  finding  is 
made  by  letter,  then  the  date  of  such 
letter. 

(f)  For  purposes  of  this  section, 
references  to  operations  and  to  the 
providing  of  air  transportation  shall 
refer  only  to  the  actual  i>erformance  of 
fiight  operations  under  an  operating 
certificate  issued  to  the  carrier  by  the 
FAA. 

PART  291— [AMENDED] 

3.  The  authority  citation  for  Part  291 
continues  to  read  as  follows: 

Authority:  Sees.  101. 102,  204.  401,  407.  408, 
416. 418.  Pub.  L  85-728,  aa  amended  72  Stat. 
740.  743,  766.  767;  49  U.S.C.  1301. 1302. 1324. 


1371. 1377, 1378, 1386, 1388,  unless  otherwise 
noted. 

4.  The  existing  §  291.15  in  Subpart  B  of 
14  CFR  Part  291,  Domestic  Cargo 
Transportation,  is  revised  to  read  as 
follows:  I 

§291.15    Revocttlon  for  dormancy. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  all-cargo  air 
carrier  that  has  not  begun  initial 
operations  to  provide  any  type  of  air 
transportation  for  which  it  was  found  fit, 
willing,  and  able,  and  for  which  it  was 
granted  authority  by  the  Department  or 
by  the  Civil  Aeronautics  Board,  within 
one  year  of  the  date  of  that  finding,  or 
that,  for  any  period  of  one  year  from  the 
date  of  the  most  recent  such  finding,  has 
not  provided  any  type  of  air 
transportation  for  which  that  kind  of 
finding  is  required,  shall  be  deemed  no 
longer  to  continue  to  be  fit  to  provide 
the  air  transportation  for  which  it  was 
found  fit  and,  accordingly,  its  authority 
to  provide  such  air  transportation  shall 
be  revoked  automatically. 

(b)  For  all  all-cargo  air  carriers  that 
were  the  object  of  fitness  findings  made 
by  the  Department  of  Transportation 
before  the  effective  date  of  this  rule,  or 
made  by  the  Civil  Aeronautics  Board, 
the  one-year  periods  referred  to  in 
paragraph  (a)  of  this  section  shall  each 
run  from  the  effective  date  of  this  rule 
and  not  from  the  date  of  those  fitness 
findings. 

(c)  An  all-cargo  air  carrier  found  fit  by 
the  Department  of  Transportation  after 
the  effective  date  of  this  rule  and  that 
begins  initial  operations  within  one  year 
after  being  found  fit  but  then  ceases 
operations,  shall  not  resume  operations 
without  first  filing  all  the  data  required 
by  S  291.11  at  least  45  days  before  it 
intends  to  provide  any  such  air 
transportation.  The  Department  will 
entertain  requests  for  exemption  from 
this  45-day  advance  filing  requirement 
for  good  cause  shown.  If  there  has  been 
no  change  in  the  data  submitted 
previously  in  connection  with  a  prior 
evaluation  of  the  carrier's  fitness,  the 
carrier  shall  file  a  statement  to  that 
effect  signed  by  one  of  its  officers.  The 
carrier  may  contact  the  Chief,  Special 
Authorities  Division,  Office  of  Aviation 
Operations,  to  ascertain  the  data 
already  available  to  the  Department, 
which  need  not  be  included  in  the 
refiling.  A  carrier  to  which  this 
paragraph  applies  shall  not  provide  any 
air  transportation  for  which  it  is 
required  to  be  found  fit,  willing,  and 
able  until  the  Department  either  decides 
that  the  carrier  continues  to  meet  those 
requirements,  or  finds  that  the  carrier  is 
fit,  willing,  and  able  to  perform  such  air 
transportation  based  on  new 


information  the  carrier  submits.  During 
the  pendency  of  the  Department's 
consideration  of  a  data  submission 
under  this  paragraph,  the  revocation 
period  set  out  in  paragraph  (a]  of  this 
section  shall  be  stayed.  LP  the  decision  or 
finding  by  the  Department  on  the  issue 
of  the  carrier's  fitness  is  favorable,  the 
date  of  that  decisioa  or  finding  shall  be 
the  date  considered  in  applying 
paragraphia)  of  this  section. 

(d)  The  provisions  of  paragraph  (c)  of 
this  section  shall  apply  to  all  all-cargo 
air  carriers  that  were  the  object  of 
fitness  findings  made  by  the  Department 
before  the  effective  date  of  this  rule  or 
made  by  the  Civil  Aeronautics  Board, 
who  either  are  not  now  operating  under 
the  authority  for  which  they  were  found 
fit  or  who  are  operating  under  such 
authority  but  later  oease  operations  and 
seek  to  resume  before  expiration  of  the 
one-year  revocation  period. 

(e)  For  purposes  of  this  section,  the 
date  of  a  Department  decision  or  finding 
shall  be  the  service  date  of  the 
Department's  order  containing  such 
decision  or  finding,  or,  in  cases  where 
the  Department's  decision  or  finding  is 
made  by  letter,  thea  the  date  of  such 
letter. 

(f)  For  purposes  of  this  section, 
references  to  operations  and  to  the 
providing  of  air  transportation  shall 
refer  only  to  the  actual  performance  of 
flight  operations  under  an  operating 
certificate  issued  to  the  carrier  by  the 
FAA. 

(49  U.S.C.  1324. 1371, 1377, 1386, 1388, 1389) 

Issued  in  Washington,  DC  on  October  31, 
1986. 
Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 

In  temational  Affairs. 

[FR  Doc.  86-25190  Filed  11-6-86;  8:45  am] 

BtLUNO  CODE  4t10-«2-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  814 

[Docket  No.  79N-0009] 

Premature  Approval  of  Medical 
Devices;  Correction 

aqency:  Food  and  Drug  Administration. 
action:  Final  rule;  correction. 

SUMMARY*.  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  prescribes  the  contents  of 
a  premarket  approval  application  (PMA) 
for  a  medical  device  and  the  criteria 
FDA  will  employ  in  approving. 
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disapproving,  or  withdrawing  approval 
of  a  PMA.  This  docoment  corrects 
editorial  errors  in  the  final  rule. 
EFFECnvi  DATE  November  19. 1986. 
FOR  FURTHER  INFORMATIOII  CONTACT 
Joseph  M.  Sheefaan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
4874. 

SUMHCMENTARY  INFORMATION:  In  FR 
Doc.  86-16262  appearing  on  page  26342 
in  the  issue  of  Tuesday.  July  22, 1986,  the 
following  corrections  are  made: 

§814.15    [CorrwrtMl] 

1.  In  the  first  column  on  page  26366,  in 
§  814.15  Research  conducted  outside  the 
United  States  in  paragraph  (b),  the 
paragraph  heading  is  corrected  to  read 
"(b)  Research  begun  on  or  after  effective 
date. " 

§814.20    [Con«cted] 

2.  In  the  third  column  on  page  26366, 
in  §  814.20  Application  in  paragraph 
(b)(3)(v),  the  first  sentence  is  corrected 
to  read,  "An  abstract  of  any  information 
or  report  described  in  the  PMA  under 
paragraph  (b)(8)(ii)  of  this  section  and  a 
summary  of  the  results  of  technical  data 
submitted  under  paragraph  {b)(6)  of  this 
section." 

Dated:  October  31, 1986. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  86-25151  Filed  11-6-86;  8:45  am] 
BiujNQ  cooe  4iw>-oi-a 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  637 

Sampling  and  Testing  of  Materials  and 
Construction 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  amending  its 
regulation  which  establishes  general 
requirements  for  the  sampling  and 
testing  of  materials  and  construction  of 
Federal-aid  highway  projects.  The 
amended  regulation  will  clarify  existing 
policy  and  procedures  and  provide 
additional  guidance  in  the  areas  of 
acceptance  sampling  and  testing, 
laboratory  inspection  program  and 
materials  certification. 
EFFECTIVE  DATE:  December  8, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Bob  B.  Myers,  Chief,  Construction 


and  Maintenance  Division,  (202)  366- 
1548  or  Mr.  Michael  Laska,  Office  of  the 
Chief  Counsel.  (202)  366-1383,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Office  hours  are  firom  7:45  a.m.  to  4:15 
p-m.,  ET.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Subpart 
B  of  23  Part  637  establishes  general 
requirements  and  procedures  related  to 
sampling  and  testing  of  materials  and 
construction  of  Federal-aid  highway 
projects.  The  sampling  and  testing 
program  is  to  provide  assurance  ttiat  all 
materials  and  construction  of  Federal- 
aid  highway  projects  comply  with 
approved  plans  and  specifications, 
lliese  revisions  clarify  and  further 
delineate  policy  and  procedural 
requirements  which  are  already  in 
effect. 

Reviews  conducted  by  the  FHWA 
from  1981  through  1984  have  identified 
several  points  of  misinterpretation  of 
requirements,  particularly  in  the 
independent  assurance  sampling  and 
testing  requirements.  The  revisions  will 
clarify  these  requirements  and  provide 
additional  guidance  in  the  areas  of 
acceptance  sampling  and  testing, 
laboratory  inspection  programs  and 
material  certifications.  The  revisions 
win  not  result  in  any  significant 
additional  actions  or  procedural 
changes  In  the  standard  operating 
procedures  currently  being  used  by  the 
State  and  local  highway  agencies. 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  September  20, 1985  (50  FR 
38136).  A  total  of  11  commenters 
responded  to  the  NPRM,  8  State 
highway  agencies,  2  national  laboratory 
associations,  and  1  Federal  agency.  A 
complete  summary  and  analysis  of  these 
comments  has  been  prepared  and 
placed  In  docket  85-6.  llie  major 
comments  and  FHWA's  response 
thereto  are  summarized  as  follows. 

Several  respondents  recommended  an 
expanded  role  for  third  party 
consultants  in  the  control  and  testing  of 
materials.  The  comments  addressed 
three  areas  where  third  party 
consultants  could  be  utilized:  the 
National  Reference  Laboratories, 
independent  assurance  testing,  and 
acceptance  testing. 

The  first  area  concerns  allowing  other 
testing  services  to  perform  the  activities 
of  the  National  Reference  Laboratories. 
The  purpose  of  the  laboratory  inspection 
program  is  to  review  the  States'  testing 
procedures,  testing  equipment,  and 
measuring  equipment  against  national 
standards  as  part  of  the  Federal 
Highway  Administration's  (FHWA's) 
determination  pursuant  to  23  U.S.C.  302 


that  a  State  has  an  adequate  operating 
highway  department  The  laboratory 
inspection  program,  as  proposed,  would 
allow  other  equtdly  suitable  laboratories 
to  perform  the  function  of  the  reference 
laboratory.  Currently,  the  only 
comprehensive  central  laboratory 
Inspection  systems  in  existence  are  the 
Cement  and  Concrete  Reference 
Laboratory  (CCRL)  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
Materials  Reference  Laboratory 
(AMRL).  For  an  inspection  system  to  be 
considered  equal  to  AMRL  and  CCRL, 
the  system  would  have  to  include  a 
procedure  for  checking  all  equipment 
and  procedures  that  are  currently  being 
checked  by  these  services  (AMRL  and 
CCRL).  This  includes  a  procedure  for 
calibration  of  equipment  and  weights 
with  the  National  Bureau  of  Standards 
and  for  providing  reference  samples  at 
regular  intervals. 

This  is  not  to  say  that  other  testing 
services  will  not  eventually  have  the 
same  capabilify  for  evaluating 
consultants  to  be  used  for  material 
testing.  Since  the  National  Reference 
Laboratory  program  is  part  of  the 
FHWA's  determination  that  a  State  has 
an  adequate  highway  department,  the 
FHWA  retains  the  right  to  approve 
comparable  testing  services  as  they 
become  available. 

The  second  area  concerns  the  fact 
that  the  regulation  does  not  permit  the 
use  of  consultants  for  Independent 
assurance  testing.  The  independent 
assurance  testing  is  an  extension  of  the 
national  reference  laboratory  program. 
This  extension  Is  necessary  to  ensure  a 
proper  acceptance  testing  program  that 
is  recognized  by  all  parties:  contractor, 
State,  and  Federal.  For  any  test  result  to 
be  accepted  and  respected,  the  results 
must  be  repeatable.  To  accomplish  this, 
the  standardization  of  the  reference 
laboratories  on  testing  procedures  and 
testing  equipment  must  be  transferred  to 
the  acceptance  testing  program.  In 
addition.  States  that  have  subsidiary 
laboratories  that  fulfill  the  functions  of 
the  central  laboratory  are  encouraged  to 
establish  their  own  programs  for 
reviewing  equipment  and  procedures  of 
those  laboratories  If  they  are  not 
included  in  the  reference  laboratory 
inspection  program. 

It  is  the  States'  resi>onsibillfy  to 
ensure  that  the  equipment  and 
procedures  that  are  used  in  acceptance 
testing  are  in  accordance  with  accepted 
standards.  The  Independent  assurance 
testing  program  provides  the  State  this 
assurance  by  providing  standardization 
through  the  extension  of  the  reference 
laboratories  to  the  acceptance  testing.  If 
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consultants  were  pennitted  to  perform 
the  independent  assurance  testing 
function,  the  State  would  have  to  repeat 
the  function  in  reviewing  the  consultants 
procedures.  This  would  be  necessary  in 
order  to  assure  that  the  sampling  and 
testing  procedures  are  properly 
performed.  Under  these  circumstances, 
using  consultant  testing  for  independent 
assurance  testing  would  be  an 
unwarranted  additional  expense.  For 
this  reason  we  are  requiring  the  State 
personnel  to  perform  this  testing 
function.  Therefore,  no  changes  are 
being  made  to  the  regulation  in  this 
area. 

The  third  area  concerns  the  extent  to 
which  consultants  or  independent 
laboratories  can  be  used  for  acceptance 
sampling  and  testing.  The  purpose  of  the 
acceptance  sampling  and  testing  is  to 
serve  as  the  principal  basis  for 
determining  the  quality  and 
acceptability  of  material  being 
incorporated  into  an  item  of 
construction.  It  was  the  intent  of  the 
FHWA  to  allow  the  States  and  local 
agencies  to  use  consultants  and 
independent  laboratories  for  acceptance 
sampling  and  testing  provided  they 
would  be  directly  accountable  to  the 
State  highway  agency  or  local  agency.  A 
definition  of  State  representative  has 
been  added  to  the  regulation  to  clarify 
this  point. 

The  role  of  consultant  and 
independent  laboratories  could  be 
significant  in  the  sampling  and  testing  of 
highway  construction  projects.  The 
acceptance  sampling  and  testing  along 
with  process  control  testing  represent 
the  principal  area  in  which  consultants 
and  independent  laboratories  may 
participate  in  project  testing.  For  the 
most  part,  in  the  past,  the  contractors' 
operations  have  been  controlled  by  the 
States'  sampling  and  testing  programs. 
However,  due  to  hmited  personnel  along 
with  the  need  for  more  frequent  process 
control  tests.  States  are  encouraged  to 
require  contractors  to  perform  their  own 
process  control  tests.  "The  FHWA 
strongly  encourages  the  certification  of 
consultant  and  independent  laboratories 
used  in  the  acceptance  and  process 
control  testing  programs.  Certification 
provides  the  State  with  assurance  that 
the  consultants  are  qualified  to  perform 
the  inspection  services.  Certification  has 
become  more  important  since  States  are 
using  more  consultants  to  perform 
inspection  services  due  to  the  reduction 
in  State  personnel.  Presently,  there  are 
no  national  certification  programs  that 
FHWA  considers  adequate.  The 
sampling  and  testing  community  is 
moving  to  fill  this  void.  However,  since 
the  issue  has  not  been  settled,  we 


consider  it  inappropriate  to  issue 
guidelines  at  the  present  time. 

One  commenter  recommended  that  a 
precision  statement  for  the  test  methods 
used  in  independent  assurance  sampling 
and  testing  be  provided.  The  purpose  of 
the  independent  assurance  test  is  to 
check  the  reliability  of  acceptance  test 
results.  This  requires  the  preparation  of 
split  samples  to  verify  testing  equipment 
and  actual  observation  to  ensure  that 
the  procedures  are  performed  properly. 
It  is  not  necessary  to  have  statistically 
proven  precision  statements  to  perform 
this  hinction.  The  FHWA  has 
recommended,  and  continues  to  believe, 
that  a  range  should  be  used  as  a  guide 
when  precision  statements  do  not  exist. 

One  commenter  questioned  the 
requirement  that  the  States  perform  the 
acceptance  testing.  It  has  always  been 
FHWA  policy  that  State  personnel  or  a 
State  representative  perform  acceptance 
sampling  and  testing.  This  final  rule  only 
clarifies  the  policy  contained  in  the 
previous  version  of  this  regulation.  It  is 
the  opinion  of  the  FHWA  that  the  State 
must  retain  its  responsibility  for 
acceptance  of  materials  and  this  is 
possible  only  if  State  personnel  or  a 
State's  representative  performs  the 
acceptance  sampling  and  testing. 
Acceptance  sampling  and  testing  by  the 
contractor  would  raise  the  obvious 
question  about  a  contractor's  ability  to 
test  objectively  and,  if  necessary,  reject 
his/her  own  work. 

One  commenter  questioned  the 
necessity  of  requiring  that  all 
independent  assurance  tests  use 
equipment  other  than  that  assigned  to 
the  project.  The  sampling  and  testing 
program  permits  a  reasonable  portion  of 
independent  assurance  samples  and 
tests  to  be  aocomplished  by  observation 
of  the  acceptance  sampling  and  testing. 
In  these  instances,  project  equipment 
would  be  used.  No  change  is  necessary. 

One  commenter  recommended  that 
clarification  be  made  as  to  what 
constitutes  an  exception  and  the  degree 
of  explanation  necessary  in  the 
certification  letter.  An  exception  is  any 
material  that  does  not  meet  the 
requirements  as  stated  in  the  approved 
plans  and  specifications.  The 
explanation  should  be  sufficient  to 
justify  allowing  the  material  to  remain  in 
the  project.  The  wording  on  the 
certification  letter  has  been  modified  to 
indicate  that  any  exception  must  be 
explained  and  attached  to  the  back  of 
the  certification  letter  rather  than  in  the 
projects  records.  In  addition,  the 
certification  letter  has  been  changed  to 
require  any  deviation  from  the  approved 
plans  and  specifications  to  be  listed  as 
an  exception.  Previously,  deviations  that 


were  reasonably  close  to  conformity 
were  sometimes  not  considered 
exceptions.  Under  the  new  procedure, 
all  such  exceptions  must  be  listed  on  the 
reverse  side  of  the  letter. 

SectioD-by-Secden  Analysis 

The  revised  regulation  includes  the 
following  revisions: 

1.  Section  637.203  is  revised  to  include 
the  definition  of  tcceptance  samples 
and  tests  the  provision  that  such 
activities  be  performed  either  by  State 
personnel  or  a  State  representative.  The 
definition  for  "State  representative"  has 
also  been  included.  This  definition 
encompasses  other  public  agencies  or 
consultants  and  independent 
laboratories  who  are  employed  and  paid 
by  the  State  or  public  agencies  and 
accountable  to  those  agencies. 

2.  Section  637.205  is  revised  to 
emphasize  that  all  State  highway 
agencies  are  required  to  participate  in 
the  regular  laboratory  inspection  and 
comparative  sample  testing  program 
provided  by  the  National  Reference 
Laboratories  or  other  approved  and 
equally  recognized  authority.  This  is  to 
provide  assurance  that  the  State's 
sampling  and  testing  equipment  and 
procedures  are  reliable  and  repeatable. 
Currently,  all  State  highway  agencies 
voluntarily  participate  in  this  program; 
however,  due  to  recent  budget 
constraints,  several  have  considered 
discontinuing  this  service.  The  FHWA 
believes  participation  in  this  type  of 
program  is  essential  to  assure  continued 
State  laboratory  capability. 

3.  Section  637.207(d)  is  revised  to 
emphasize  the  requirement  for 
comparison,  including  documentation,  of 
acceptance  test  results  with 
independent  assurance  test  results.  In 
order  for  the  independent  assurance 
program  to  be  effective,  comparisons  to 
acceptance  test  results  must  be  made  in 
a  timely  manner.  This  requirement  for 
comparison  documentation  should 
assure  the  proper  comparisons.  The 
comparison  should  be  normally 
maintained  in  the  project  records. 

4.  Section  637.209  is  added  to  provide 
for  a  Laboratories  Inspection  Program. 
Each  State  shall  have  its  own 
headquarters  laboratory  included  in  a 
regular  inspection  and  comparative 
sample  testing  program  by  a  nationally 
recognized  authority  as  described  in 

§  637.205.  Each  State  shall  authorize  the 
inspecting  authority  to  submit  copies  of 
all  inspection  reports  to  the  FHWA.  This 
will  allow  monitoring  of  the  program 
described  in  §  637.205.  Since  the 
inspection  reports  are  developed  by  the 
inspecting  authority,  no  additional  effort 
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ncies  or 


is  required  by  the  State  highway 
agencies. 

5.  .^ipendix  A.  Guide  Letter  of 
CertificatioD  by  State  Engineer,  is 
revised  to  provide  for  the  explanation  of 
exceptions  to  the  plans  and 
specifications  on  the  back  of  the  letter. 
Identification  of  these  exceptions  to  the 
plans  and  specifications  will  facilitate 
their  review  and  judgment  of  their 
acceptability. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1960  (Pub.  L  96-6110. 
the  information  collection  requirements 
contained  in  this  regulation  are  being 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 

The  FHWA  has  detennined  that  this 
action  does  not  contain  a  maior  rule 
under  Executive  Order  12291  or  a 
significant  rule  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportatim.  The 
revisions  do  not  impose  any  new 
mandatory  standards  on  State  and  local 
governments,  but  would  provide  general 
program  direction  and  recommended 
criteria.  For  this  reason,  the  anticipated 
economic  impact  of  this  rule  is  so 
minimal  as  not  to  require  preparation  of 
a  full  regulatory  evaluation.  For  the 
foregoing  reasons  and  under  the  critiera 
of  the  Regulatory  Flexibility  Act  the 
FHWA  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  23  U.S.C.  109. 114, 
and  315: 49  CFR  1.48tb).  the  FHWA 
hereby  amends  Chapter  I  of  Tide  23. 
Code  of  Federal  Regulations,  by  revising 
Part  637,  Subpart  B  to  read  as  set  forth 
below.  (Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Research,  Pltmning,  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

List  of  Subjecto  in  23  CFR  Part  637 

Construction  project— sampling  and 
testing.  Grant  program — transportation. 
Highways  and  roads.  Materials  testing. 

Issued  on:  October  31, 1986. 

ILA.Banikart, 

Federal  Highway  Administrator,  Federal 
Highway  Administration. 

Part  637  is  amended  by  revising 
Subpart  B  to  read  as  follows: 

PART  637— CONSTRUCTION 
INSPECTION  AND  APPROVAL 


Subpart  D— Sampling  and  TMtIng  of 
Matartaia  and  Coiwtruetlon 

637.201    Purpose. 
637.203    Definitions. 
637.205    Policy. 

637.207    Sampling  and  testing  program. 
637.200    Laboratory  inspection  program. 
Appendix  A  to  Subpart  B — Guide  Letter  of 
Certification  by  State  Engineer 

Subpart  B— Sampling  and  Testing 
Materials  and  Construction 

Authority:  23  U.S.C.  100, 114,  and  315;  49 
CFR  1.48(b). 

{•37.201    Purpoaa. 

To  prescribe  policies,  procedures,  and 
guidelines  relating  to  sampling  and 
testing  of  materials  and  construction  in 
Federal-aid  highway  projects. 

§637.203    Daflnttiona. 

(a)  Acceptance  samples  and  tests.  All 
of  the  samples  and  tests  performed  by 
State  personnel  or  a  State  representative 
used  for  determining  the  quality  and 
acceptability  of  the  materials  and 
workmanship  which  have  been  or  are 
being  incorporated  in  the  project 

(b)  Independent  assurance  samples 
and  tests.  Independent  samples  and 
tests  or  other  procedures  performed  by 
State  personnel  who  do  not  normally 
have  direct  responsibility  for  process 
control  and  acceptance  sampling  and 
testing.  They  are  used  for  the  purpose  of 
making  independent  checks  on  the 
reliability  of  the  results  obtained  in 
acceptance  sampling  and  testing  and  not 
for  determining  the  quality  and 
acceptability  of  the  materials  and 
workmanship  directly. 

(c)  National  re^rence  laboratories. 
The  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO)  Materials  Reference 
Laboratory  (AMRL)  and  the  Cement  and 
Concrete  Reference  Laboratory  (CCRL). 

(d)  Process  control  samples  and  tests. 
All  of  those  samples  and  tests  that  are 
performed  in  order  to  make  adjustments 
to  the  contractors'  operations. 

(e)  State  personnel.  An  employee  or 
employees  of  a  State  agency. 

(f)  State  representative.  An  employee 
or  employees  of  a  State  or  public  agency 
or  a  consultant/independent  laboratory 
which  is  employed,  paid  by  and  directly 
accountable  to  the  State  or  public 
agency. 


S  637  JOS 

(a)  Sampling  and  testing  program. 
Each  State  hi^way  agency  shall 
develop  a  sampling  and  testing  program 
which  will  provide  assurance  that  ^e 
materials  and  worlunanship 
incorporated  in  each  Federal-aid 


highway  construction  project  are  in 
reasonably  close  conformity  with  the 
requirements  of  the  approved  plans  and 
specifications,  including  approved 
changes.  The  program  must  meet  the 
criteria  in  {  637.207,  and  be  approved  by 
the  FHWA. 

(b)  Laboratory  inspection  program. 
Each  State  highway  agency  shall 
participate  in  the  regular  laboratory 
inspection  and  comparative  sample 
testing  program  provided  by  the 
National  Reference  Laboratories  or  a 
comparable  laboratory  approved  by 
FHWA. 

S  637.207    Sampling  and  taaMng  program. 

Each  State's  acceptance  and 
independent  assurance  sampling  and 
testing  program  shall  provide  for  the 
following: 

(a)  The  specific  location  in  the 
construction  or  production  operation  at 
which  sampling  and  testing  is  to  be 
accomplished  for  acceptance  or 
independent  assurance  testing. 

(b)  Frequency  guide  schedules  for 
acceptance  and  independent  assurance 
sampling  and  testing  whidi  will  give 
general  guidance  to  personnel 
responsible  for  the  iRt)gram,  yet  give 
them  reasonable  latitude  for  adaptation 
to  specific  project  needs. 

(c)  Independent  assurance  sampling 
and  testing  shall  be  performed  by  State 
personnel  who  have  no  direct 
responsibility  for  acceptance  sampling 
and  testing  using  test  equipment  other 
than  that  assigned  to  the  project.  The 
program  may  permit  a  reasonable 
portion  of  the  independent  samples  and 
tests  to  be  accomplished  by  independent 
observation  of  the  acceptance  sampling 
and  testing. 

(d)  A  prompt  comparison  of 
acceptance  test  results  with 
independent  assurance  test  results  and 
documentation  of  that  comparison. 

(e)  The  preparation  and  submission  of 
a  materials  certification,  conforming  in 
substance  to  Appendix  A  of  this 
regulation,  to  the  FHWA  Division 
Administrator  for  each  construction 
project 

DSfwoni    LaDomory  aispamwi  progrwn. 

(a]  Each  State  shall  have  its  central 
laboratory  included  in  a  regular 
laboratory  inspection  and  comparative 
sample  testing  ]»ogram  such  as  that 
provided  by  the  Naticmal  Reference 
Laboratories. 

(b)  Each  State  is  required  to  authorize 
the  National  Reference  Laboratories,  or 
the  other  comparable  laboratory  used  in 
its  laboratory  inspection  program,  to 
submit  copies  of  all  laboratory 
inspection  reports  to  the  appropriate 


I 

40418         Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7,  1986  /  Rules  and  Regulations 


regional  and  division  ofHces  of  the 
FHWA. 

Appendix  A  to  Subpart  B — Guide  Letter  of 
Certification  by  State  Engineer 
Date 


Project  No 

This  is  to  certify  that: 

The  results  of  the  tests  on  acceptance 
samples  indicate  that  the  materials 
incorporated  in  the  construction  work,  and 
the  construction  operations  controlled  by 
sampling  and  testing,  were  in  conformity  with 
the  approved  plans  and  specifications;  and 
such  results  compare  favorably  with  the 
results  of  the  independent  assurance 
sampling  and  testing. 

Exceptions  to  the  plans  and  specifications 
are  explained  on  the  back  hereof  (or  on 
attached  sheet). 

Director  of  Laboratory  or  other  Appropriate 

State  Official. 

(FR  Doc.  86-25283  Filed  11-6-86;  8:45  am] 

BILLMa  CODE  4910-23-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

35  CFR  Parts  251  and  253 

Regulations  of  the  Secretary  of  the 
Army;  Panama  Canal  Employment 
System 

agency:  Department  of  the  Anny,  DoD. 
ACTION:  Final  rule;  correction. 

summary:  The  Panama  Canal  Area 
Personnel  Board,  designated  by  the 
Secretarj'  of  the  Army,  is  correcting  an 
error  in  the  effective  date  section 
previously  published  in  the  Federal 
Register  September  19, 1986,  (51  FR 
33261).  The  effective  date  section  is 
correctly  revised  to  read  as  set  forth 
below: 

EFFECTIVE  DATE:  September  19, 1986, 
except  the  amendments  to  S  251.4(b)(4) 
and  (g)  relating  to  employees  of  the 
National  Security  Agency  which  is 
effective  retroactively  to  31  March  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTC.  Kenneth  Dimn,  Office  of  the 
Assistant  Secretary  of  the  Aimy  (CW), 
Washington,  DC  20310.  Tel.  (202)  695- 
1370. 

Dated:  November  4, 1986. 
William  R.  Gianelli, 

Chairman,  Panama  Area  Personnel  Board. 
[FR  Doc.  86-25295  Filed  11-6-86;  8:45  am] 
WUNM  CODE  3710-02-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Delaware  Water  Gap  National 
Recreation  Area,  Pennsylvania  and 
New  Jersey 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

SUMMARY:  TTiis  final  rule  implements 
recent  amendments  to  Federal  statutory 
provisions  governing  commercial 
vehicles  operated  on  U.S.  Highway  209 
within  Delaware  Water  Gap  National 
Recreation  Area,  Pennsylvania. 
Provisions  contained  in  Pub.  L.  99-68  (8/ 
15/85)  now  limit  the  combined  total  of 
commercial  vehicles  from  the  New  York 
Counties  of  Orange,  Rockland,  Ulster, 
and  Sullivan  to  a  maximum  of  125 
Northbound  and  125  Southbound 
vehicles  per  day  servicing  businesses  or 
persons  within  these  four  New  York 
Counties  on  a  first  come  first  served 
basis.  Pub.  L  98-151  had  provided  for  up 
to  150  Northbound  and  150  Southbound 
commercial  vehicles  per  day  servicing 
businesses  or  persons  within  Orange 
County,  New  York  to  be  exempted  from 
the  prohibition  found  at  CFR  §  5.6.  This 
rulemaking  reflects  the  reduction  in  the 
number  of  authorized  commercial 
vehicles  and  the  increase  in  the  number 
of  New  York  Counties  provided  for  the 
Pub.  L.  99-88. 

effective  date:  December  8, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Amos  Hawkins,  Superintendent, 
Delaware  Water  Gap  National 
Recreation  Area,  Bushkill,  PA  18324, 
Telephone  717/588-6637. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pub.  L  98-63  was  enacted  July  30, 
1983,  closing  U.S.  Highway  209  in 
accordance  with  §  5.6  of  the  Code  of 
Federal  Regulations  prohibiting 
commercial  vehicles  from  Delaware 
Water  Gap  National  Recreation  Area, 
authorizing  the  exemption  of  some 
commercial  vehicles,  and  directing  that 
fees  be  established  for  certain 
authorized  commercial  vehicle 
operations  on  Highway  209. 

In  addition  to  the  exemption 
established  by  Pub.  L  98-63,  Pub.  L.  98- 
151  (Section  117)  also  provided 
exemptions  for  up  to  150  Northbound 
and  150  Southbound  commercial 
vehicles  per  day  serving  businesses  or 
persons  in  Orange  County,  New  York. 
Pub.  L.  99-88.  dated  August  15, 1985, 
amended  Pub.  L  98-151  (Section  117)  to 
include  commercial  vehicles  servicing 


businesses  or  persons  from  the  New 
York  Counties  of  Rockland,  Ulster  and 
Sulhvan  and  reduced  the  combined 
number  of  vehicles  from  150  to  125 
Northbound  and  Southbound  daily. 

Pub.  L  99-88  further  amended  Pub.  L 
98-151  by  idefinitely  extending  the  date 
of  termination  of  authority  from 
December  31, 1965  to  such  time  as 
Congress  may  take  action  to  the 
contrary. 

This  rulemaking  revises  National  Park 
Service  (NPS)  regulations  to  reflect  the 
new  statutory  provisions  that  went  into 
effect  upon  enactment  of  Pub.  L.  99-88 
and  that  apply  regardless  of  the 
conflicting  and  outdated  text  in  the 
existing  regulations.  The  purpose  of  this 
rulemaking  is  to  remove  the  regulatory 
text  that  has  been  rendered  either 
obsolete  or  inappropriate  by  the  new 
statutory  provisions  that  take 
precedence. 

The  NPS  is  publishing  this  rulemaking 
as  a  final  rule  without  prior  publication 
of  a  proposed  rule.  This  action  is  being 
taken  because  the  NPS  has  determined 
that  a  proposed  rulemaking  and 
opportunity  for  public  comment  in  this 
case  are  uruiecessary  and  contrary  to 
the  public  interest.  This  determination  is 
based  on  the  fact  that  the  revised 
regulatory  text  incorporates  statutory 
provisions  that  have  been  in  effect  since 
August  15, 1985  and  that  were 
implemented  by  the  NPS  on  the  same 
date.  Prompt  removal  of  expired  or 
inappropriate  regulatory  text  from  the 
Code  of  Federal  Regulations  avoids 
confusion  and  facilitates  consistent 
interpretation  of  regulations  by  NPS 
officials  and  the  general  public  and  is 
therefore  in  the  public  interest. 
Publication  of  a  proposed  rule  would 
delay  this  process  unnecessarily  and 
would  also  result  in  unnecessary 
additonal  expense,  both  contrary  to  the 
public  interest. 

Public  comment  on  this  regulation  is 
unnecessary  and  irrelevant  because  the 
statutory  provisions  are  already  in  effect 
and  will  continue  to  take  precedence 
over  the  existing  regulatory  text, 
regardless  of  public  comment.  The 
applicable  statutory  provisions  are 
mandatory  and  contain  no  discretionary 
elements  that  are  open  to  agency 
interpretation  or  whose  implementation 
could  be  influenced  by  public  comment 
to  the  NPS. 

Drafting  Information 

The  principal  author  of  this 
rulemaking  is  Frank  W.  Mills,  Delaware 
Water  Gap  National  Recreation  Area, 
National  Park  Service,  Bushkill, 
Pennsylvania  18324. 
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Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

The  final  Environmental  Impact 
Statement  on  the  management  of  U.S. 
Highway  209  (September  1982) 
addresses  the  impacts  of  commercial 
vehicular  trai^ic  on  U.S.  Highway  209 
and  the  diversion  of  that  traffic.  Copies 
of  these  documents  are  available  at  the 
address  provided  at  the  beginning  of 
this  rulemaking.  The  Department  has 
determined  that  it  is  not  necessary  to 
prepare  any  additional  documents 
concerning  this  regulation  in  order  to 
comply  with  the  National  Environmental 
Policy  Act  (42  U.S.C.  sec.  4321  etseq.). 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  is  not  a 
"major  rule"  within  the  meaning  of  E.O. 
12291,  and  certifies  that  this  document 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5. 
U.S.C.  601  et  seq.)  The  persons  and 
businesses  in  the  three  additional 
counties  in  New  York  which  can  be 
serviced  by  commercial  vehicles  using 
Route  209  will  be  positively  affected. 
The  costs  of  delivering  goods  and 
providing  services  will  be  cheaper,  since 
the  commercial  vehicles  will  be  able  to 
use  a  more  direct  route.  The  reduction  in 
the  number  commercial  vehicles 
authorized  to  use  Route  209  (from  150  to 
125  Northbound  and  Southbound  per 
day)  in  order  to  serve  the  New  York 
counties  will  have  no  negative  effects. 
Only  an  average  of  29  northbound  and 
27  southbound  used  Route  209  per  day 
prior  to  the  change  in  the  law.  Only  an 
additional  8  northbound  and  7 
southbound  commercial  vehicles  are 
using  the  road  daily  in  order  to  service 
the  three  additional  counties.  These 
figures  are  well  below  the  125  which  can 
use  the  road  each  way  each  day. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  Qa.  462(k). 

2.  Section  7.71  is  amended  as  follows: 
a.  By  revising  paragraph  (d)(l)(iii)  to 

read  as  follows: 


b.  By  removing  paragraph  (d)(3]. 

fi  7.71    Dataware  Water  Gap  Nation^ 
Recreation  Area. 


(d)  *  •  • 

(1)  *  *  * 

(iii)  On  a  first  come-first  served  basis, 
up  to  125  northbound  and  up  to  125 
southbound  commercial  vehicles  per 
day  serving  businesses  or  persons  in 
Orange  County,  Rockland  County, 
Ulster  County  or  Sullivan  County,  New 
York;  and 

Dated:  October  13, 19B6. 
P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc  86-25293  Filed  11-6-88;  8:45  am] 

BtLLMQ  CODE  4110-7D-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  Na  67;  A-2-FRL-3105-5] 

Approval  and  Promulgation  Of 
Implementation  Plans;  Revision  to  ttte 
State  of  New  York  Implementation 
Plan 

agency:  Enviroiunental  Protection 
Agency. 

action:  Final  rule. 

summary:  This  notice  announces  that 
the  Environmental  Protection  Agency  is 
approving  a  revision  to  the  New  York 
State  Implementation  Plan  (SIP) 
concerning  a  change  made  to  Part  217, 
the  State's  motor  vehicle  emission 
control  regulation.  The  change  provides 
for  more  stringent  light  duty  gasoline 
vehicle  inspection  standards  and  new 
heavy  duty  gasoline  vehicle  inspection 
standards. 

dates:  This  action  will  be  effective 
January  6, 1987.  unless  notice  is  received 
by  December  8, 1986,  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Christopher  J.  Daggett, 
Regional  Administrator,  Environmental 
Protection  Agency,  Region  n  Office,  28 
Federal  Plaza,  New  York,  New  York 
10278. 

Copies  of  the  SIP  revision  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
Room  1005,  26  Federal  Plaza,  New 
York,  New  York  10278 


Environmental  Protection  Agency, 
Public  Information  Reference  Unit  401 
M  Sti«et  SW.,  Washington,  DC  20460 

The  Office  of  the  Federal  Register,  1100 
L  Street.  NW.,  Room  8301, 
Washington.  DC 

New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Air,  50  Wolf  Road.  Albany.  New 
York  12233 

FOR  FURTHER  INFORMATION  CONTACT 

William  S.  Baker.  Chief,  Air  Programs 
Branch.  Environmental  Protection 
Agency.  Room  1005,  26  Federal  Maza, 
New  York.  New  York  10278.  (212)  264- 
2517. 

SUPPLEMENTARY  INFORMATION:  On  June 
17, 1985  (50  FR  25073)  the  Environmental 
Protection  Agency  (Q>A)  approved  the 
New  Yoik  State  Implementation  Ran 
(SIP)  for  attainment  of  the  ozone  and 
carbon  monoxide  national  ambient  air 
quality  standards.  As  a  part  of  its 
control  strategy,  New  York  committed  in 
its  SIP  to  revise  the  State  regulation. 
Part  217.  of  Tide  6  of  the  New  York  Code 
of  Rules  and  Regidations.  "Emissions 
from  Motor  Vehicles  Propelled  by 
Gasoline  Engines."  These  revisions  were 
necessary  in  order  to  obtain  additional 
emission  reductions  in  volatile  organic 
compounds  (VOCs)  from  light  duty 
gasoline  vehicles  and  to  obtain  emission 
reductions  from  heavy  duty  gasoline 
powered  vehicles. 

On  January  2. 1986,  the  State 
submitted  the  required  revisions  to  Part 
217.  Light  and  heavy  duty  emission 
standards  were  affected  as  follows: 

New  York  State  Emisskm  Standards 

[Prior  to  Jan.  29.  ISaei 


VatKts  moM  yav 

Cartwn 
monoaoda 

tn* 
(paioanQ 

Hydrocar- 
bon Wvik 
(ppn* 

UgM  duly  vMdn:  < 

1974»ido«af 

1975.  1978  and  1977 

1978 „ „ _ 

1979 _.. 

1980 

6.0(0.9) 
35(7.5) 
3.5(6.0) 
2.5  (4.5) 
2.5  (2.7) 
1.2(1.2) 

70 
6.0 
4.5 

3.5 

700(1«0> 
400(1,500) 
400(870) 
300(630) 
300(330) 
220  (220) 

BOO 

700 

1981  and  rwiaar _ 

Haavy  duty  vaMdaa:  ■ 

1960  and  oMar 

1970  to  1973 ..„ „    _._. 

1974  to  1978 _    

aoo 

400 

1979  and  nawar     __   ... 

■  8.500  pounda  and  undar. 

■  Ovar  8.500  poumtt. 


Conclusion 

EPA  is  today  approving  the  revisions 
made  to  Part  217  as  part  of  the  New 
York  SIP.  EPA  has  determined  that  the 
revisions  fulfill  the  conunitment  made 
by  New  York  in  its  ozone  SIP. 

This  notice  is  issued  as  required  by 
section  110  of  the  Clean  Air  Act,  as 
amended.  The  Administrator's  decision 


I 
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regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  Part  51. 

EPA  is  approving  this  SIP  revision 
request  without  prior  proposal  because 
it  is  viewed  as  noncontroveraial  and  no 
adverse  comments  are  anticipated.  The 
pubbc  should  be  advised  that  this  action 
will  be  effective  80  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  the  other  will  begin  a  new 
rulemaking  by  annoimcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  (See  46  FR  44476  dated 
September  4. 1981  and  47  FR  27073  dated 
June  23. 1983). 

Under  5  U.S.C.  805(b).  I  certify  that 
this  SEP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2).). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Incorporation  by  reference. 

Note. — Incoq>oration  by  Reference  of  the 
State  Implementation  Plan  of  New  Yoric  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Dated:  October  5. 1986. 
LmM.  Thomas. 

Administrator,  Environmenta/ Protection 
Agency. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Tide  40.  Chapter  I,  Subchapter  C.  Part 
52.  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  HH— New  York 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1670  paragraph  (c)  is 
amended  by  adding  new  paragraph 
(c)(75)  as  follows: 


§52.1670    IdantHication  of  plan. 

(c) 


(75)  A  revision  to  the  New  York  State 
Implementation  Plan  for  attainment  and 
maintenance  of  the  ozone  standards 
was  submitted  on  January  2, 1986  by  the 
New  York  State  Department  of 
Environmental  Conservation. 
§  52.1679    EPA-approved  New  York  State  regulations. 


(i)  Incorporated  by  reference: 

(A)  Part  217,  "Emissions  from  Motor 
Vehicles  Propelled  by  Gasoline 
Engines,"  effective  January  29. 1986. 


3.  Section  52.1679  is  amended  by 
adding  on  an  entry  in  numerical  order 
for  Part  217  in  the  table  as  follows: 


N«w  Vorti  Stats  r*gulalion 


Bute  ettadive 
data 


Latest  EPA  approv*  date 


Cofrananti 


Part  217.  Emlssiona  from  Motor  Vehicles 
Propelted  by  Gasoline  Enginaa. 


Jan.  29,  1966 (November  7. 1966.  FR  fmgt  40414). 


[FR  Doc.  86-25102  Filed  11-6-88;  8:45  am] 

BILUNGCOOE  BSOfr-SO-W 


40  CFR  Parts  413  and  433 
[OW-FRL-3103-91 

Electroplatlnf  and  Metal  Finishing 
Point  Sourca  Catagorias;  Effluent 
Limitations  Quidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  technical  amendment 
makes  a  grammatical  clarification  to 
S  413.01(c)  and  §  433.10(c)  and  corrects 
errors  in  the  lists  of  regulated  toxic 
organic  pollutants  in  S  413.02  and 
S  433.11. 

EFFECTIVE  DATE:  November  7, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ernst  P.  Hall,  Chief,  Metals  Industiy 
Branch,  (202)  382-7126. 

SUPPLEMENTARY  INFORMATION:  On  July 
15, 1983  (48  FR  32462),  EPA  promulgated 
40  CFR  Part  433  and  final  amendments 
to  40  CFR  Part  413.  EPA  published  a 
correction  notice  related  to  these  parts 
on  September  26, 1983  (48  FR  43680). 
However,  since  that  date  the  Agency 
has  detected  additional  errors  which  the 
Agency  is  correcting  in  today's  notice. 

In  §1  413.01(c)  and  433.10(c)  the 
Agency  exempted  metallic  platemaking 
and  gravure  cylinder  preparation 
"conducted  within  printing  and 
publishing  facilities."  The  Agency  has 
been  informed  that  this  exclusionary 
language  has  been  restrictively 
interpreted  to  mean  that  only  metallic 
platemaking  and  gravure  cylinder 
preparation  operations  physically 
conducted  within  a  printing  and 
publishing  facility  would  be  excluded 


from  regulation  uader  Parts  413  and  433. 
This  was  never  the  Agency's  intent. 

As  is  demonstrated  by  the  discussion 
in  the  original  electroplating  preamble 
(44  FR  52591.  September?.  1979),  the 
Agency  intended  to  exclude  all  printing 
and  publishing  industry  operations  from 
regulation  under  Part  413.  The  Agency 
identified  the  industry  by  reference  to 
SIC  Code  2700.  In  die  1982  Standard 
Industrial  Classi&ation  Manual.  Major 
group  27— Printing.  Publishing,  and 
Allied  Industries,  includes 
"estabhshments  engaged  in  printing  by 
one  or  more  of  tha  common 
processes,  .  .  .;  and  those 
establishments  which  perform  services 
for  the  printing  trade  . . ."  For  example,  a 
shop  that  manufactures  and  sells 
metallic  plates  to  a  printing  and 
publishing  facility  would  be  included 
within  the  SIC  Code  2700  group.  The 
Agency,  in  developing  the  electroplating 
and  metal  finishing  pretreatment 
standards,  did  not  specifically  study  or 
cost  treatment  technologies  for  any 
metallic  platemaking  or  gravure  cylinder 
preparation  conducted  either  within  or 
"for"  the  printing  and  publishing 
industry.  Therefore,  the  administrative 
records  for  those  rulemakings  support 
today's  correction  notice  clarifying  that 
the  exclusionary  language  in 
§§  413.01(c)  and  483.10(c)  also  applies  to 
facilities  that  perform  metallic 
platemaking  or  gravure  cylinder 
preparation  "for,"  as  well  as  witiiin,  the 
printing  and  publishing  industry. 

Today's  correction  notice  adds  the 
words  "or  for"  after  the  word  "within" 
in  the  applicable  exclusionary 
provisions  in  55  413.01(c)  and  433.10(c). 
This  clarifies  that  facilities  engaged  in 
metallic  platemaking  and  gravure 
cylinder  preparation  for  printing  and 
publishing,  either  within  their  facility  or 
for  an  outside  printing  or  publishing 
facility,  are  not  subject  to  the 
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electroplating  and  metal  finishing 
pretreatment  standards. 

The  other  corrections  addressed  in 
this  notice  relate  to  the  listing  of  toxic 
organic  pollutants  in  the  definition  of  the 
term  "TTO"  in  SS  413.02(i)  and  433.11(e). 
This  notice  adds  the  chemical  "1,3- 
dichloropropylene  (1.3- 
dichloropropene]"  to  both  lists  as  it  was 
inadvertantly  omitted.  In  addition,  the 
notice  corrects  the  listing  of  "1.2- 
dichloropropane  (1.3-dichIoropropene)" 
by  deleting  "(1,3-dichloropropene)". 

The  Agency  is  making  these 
corrections  effective  upon  publication  in 
the  Federal  Register.  The  Agency's 
action  makes  only  minor  corrections  and 
therefore  the  Agency  does  not  believe 
that  public  notice  and  opportunity  to 
comment  is  necessary. 

List  of  Subjects 

40  CFR  Part  413 

Electroplating,  Metals.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  433 

Metals,  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  October  21, 1986. 
Michael  B.  Cook, 
Acting  Assistant  Administrator  for  Water 

40  CFR  Parts  413  and  433  are  amended 
as  follows: 

PART  413-{  AMENDED] 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304(g),  307,  308,  309, 
402,  405,  501(a),  Clean  Water  Act,  as 
amended,  (33  U.S.C.  1311, 1314(g),  1317. 1318, 
1318, 1322, 1325  and  1341(a)). 

$413.01    AimndMl] 

2.  In  S  413.01(c),  the  phrase 
"conducted  within  printing  and 
publishing  facilities"  is  revised  to  read 
as  follows:  "conducted  within  or  for 
printing  and  publishing  facilities". 

9413.02    [AnMfKted 

3.  In  5413.02(1),  the  listing  entry  "1,2- 
dichloropropane  (1,3-dichloropropene)" 
is  revised  to  read  as  follows:  "1,2- 
dichloropropane". 

4.  Section  413.02(i),  is  amended  by 
adding  as  a  separate  listing  entry  after 
the  listing  entry  "1,2-dichloropropane", 
the  following:  "1,3-dichloropropylene 
(1,3-dichloropropene)". 

PART  433— {AMENDED] 

5.  The  authority  citation  for  Part  433 
continues  to  read  as  follows: 


Authority:  Sees.  301, 304  (b),  (c),  (e).  and 
(g),  306(bl  and  (c),  307  (b)  and  (c),  306  and  501 
of  the  Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  AmendmenU  of  1971. 
as  amended  by  the  Gean  Water  Act  of  1977) 
(the  "Act");  33  U.S.C.  1311, 1314  (b)  (c),  (e), 
and  (g),  1316  (b)  and  (c).  1317(b)  and  (c),  1318 
and  1381;  86  Stat.  816,  Pub.  L  g^-500: 91  Stat. 
1567,  Pub.  L  95-217. 

S  433.10    [AmMMtod] 

6.  In  9433.10(c).  the  phrase 
"conducted  within  printing  and 
pubUshing  facilities"  is  revised  to  read 
as  follows:  "conducted  within  or  for 
printing  and  publishing  facilities". 


9433.11    [AiMndMl] 

7.  bi  5  433.11(e)  the  listing  entry  "1.2- 
Dichloropropane  (1,3-dichloropropene)" 
is  revised  to  read  as  follows:  "1,2- 
Dichloropropane". 

8.  Section  433.11(e).  is  amended  by 
adding  as  a  separate  listing  entry  after 
the  listing  entiy  "1.2-Dichloropane".  the 
following:  "1.3-Dichloropropylene  (1.3- 
dichloropropene)". 

(FR  Doc.  86-24659  FUed  11-6-86;  8:45  am] 

BILLMQCOOCI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6628 

[AK-960-07-4220-11;  F-019801] 

Alaska;  Revocation  of  Public  Land 
Order  No.  1847,  and  Partial  Revocation 
of  Public  Land  Order  No.  547 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 


summary:  This  order  revokes  two  public 
land  orders  (PLOs)  insofar  as  they  affect 
approximately  23,120  acres  of  public 
lands  withdrawn  for  military  purposes. 
This  action  will  also  classify  die  lands 
as  suitable  for  selection  by  the  State  of 
Alaska,  if  such  lands  are  otherwise 
available.  The  lands  will  remain  closed 
to  all  other  forms  of  appropriation  and 
disposition  under  the  pubUc  land  laws, 
including  the  mining  and  mineral  leasing 
laws. 

EFFECTIVE  DATE:  November  7, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Jane  Clawson,  BLM  Alaska  State 
Office,  701  C  Street,  Box  13.  Anchorage, 
Alaska  99513.  907-271-5060. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 90  Stat.  2751;  43  U.S.C.  1714, 
and  by  Subsection  17(d)(1)  of  the  Alaska 


Native  Claims  SetUement  Act  of 
December  18, 1971,  85  Stat.  708  and  709; 
43  U.S.C.  1616(d)(1),  it  is  ordered  as 
follows: 

1.  Public  Land  Order  Nos.  547  and 
1847,  dated  February  2. 1949  and  May 
16, 1959.  which  withdrew  lands  for  use 
by  the  military,  are  hereby  revoked 
insofar  as  they  affect  the  following 
described  lands: 

FairiMoks  Meridian 

T.  7  S..  R.  7  W.,  unsurveyed. 
Sees.  5  to  8,  inclusive,  sees.  17  to  20, 

inclusive,  and  sees.  29  to  32,  inclusive. 
T.  7  a,  R.  8  W..  partiaUy  surveyed. 
Sees.  1  to  6,  inclusive; 
Sec.  7,  loU  1,  2,  and  3,  NEV*,  EV4NWy«, 

NEV^SWy4,  NV^SEVi; 
Sec.  8.  N%,  N^SV^; 
Sec.  9,  NV4,  NVtSVt: 
Sees.  10  to  15,  inclusive; 
Sec.  22.  NE%,  E^NWV*.  EV4WViNWy4. 

those  lands  lying  outside  of  the  following 

tract: 

Beginning  at  the  common  comer  of  Sees. 
15. 16.  21.  and  22,  thence  East  660  ft.,  thence 
South  1,470  ft.,  thence  N.  56*47'12"  W. 
approximately  20  ft.  to  comer  No.  1  on  the 
center  line  of  the  Anderson  Road,  the  point  of 
beginning. 

From  comer  No.  1,  by  metes  and  bounds. 

Thence  S.  56*47'12"  E.  330  ft.  to  comer  No. 
2  at  the  southwest  comer  of  the  off  loading 
area  of  the  Anderson  Airport,  from  which  the 
southwest  comer  of  a  28'  x  112'  terminal 
building  bears  northerly  approximately  115 
ft.;  Thence  N.  33*12'48"  E.  260  ft.  on  common 
boundary  with  the  off  loading  area  to  comer 
No.  3:  Thence  N.  56*4ri2"  W.  331  ft.  to  comer 
No.  4  on  the  center  line  of  the  Anderson 
Road;  Thence  S.  30*01'16"  W.  281  fL  to  comer 
No.  1,  the  point  of  beginning. 

Sec.  23,  that  portion  east  of  the  west 
boundary  of  right-of-way  F-025067  for 
the  Parks  Highway; 

Sees.  24  and  25; 

Sees.  26,  27,  32.  33.  and  34,  those  portions 
east  of  the  west  boundary  of  right-of-way 
F-025067  for  the  Parks  Highway; 

Sees.  35  and  36. 
T.  7S..  R.  9  W.,  surveyed. 

Sees.  1,  2  and  11; 

See.  12,  lots  1  to  5,  inclusive,  EViNEV*. 

swy4NEy4,  Nwy4Nwy4.  NV4SEy4. 

The  lands  described  aggregate 
approximately  23.120  acres. 

2.  Subject  to  valid  existing  rights,  the 
lands  described  above  are  hereby 
classiHed  as  suitable  for  and  opened  to 
selection  by  the  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
7, 1958,  72  Stat.  339,  et  seq.;  48  U.S.C. 
prec.  21,  or  subsection  906(b)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  of  December  2, 1980, 
94  Stat.,  2437-2438. 

3.  As  provided  by  subsection  6(g)  of 
the  Alaska  Statehood  Act.  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  lands  described  above 
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for  a  period  of  ninety-<Hie  (91)  days  from 
the  date  of  publicatkHi  of  this  order,  if 
the  lands  are  otherwise  available.  Any 
of  the  lands  described  herein  that  are 
not  selected  by  the  State  of  Alaska  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  PLO  5187  and  other 
withdrawals  of  record. 
).  Steves  Giilat, 

Assistant  Secretary  of  the  Interior. 
November  3, 1986. 
|FR  Doc.  86-25223  Filed  ll-fr-86;  8:45  am] 

BttXMO  CODE  431IKIA-M 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1612 

RMtrictions  on  Lobbying  and  Certain 
Other  Activities 

AQENCV:  Legal  Services  Corporation. 
ACTION:  Reconsideration  of  final  rule. 

SUMHARY:  This  notice  requests  further 
comment  on  the  final  rule  pubhshed 
August  1, 1988  (51  FR  27539)  concerning 
restrictions  on  lobbying  and  certain 
other  activities.  Pub.  L  99-500  provides 
that  no  funds  appropriated  by  it  to  LSC 
may  be  spent  to  implement  or  enforce 
Part  1612  of  Title  45  of  the  Code  of 
Federal  Regulations,  as  published  on 
May  31, 1984  (49  FR  22651),  or  as 
published  on  August  1. 1986  (51  FR 
27539).  This  notice  seeks  public 
comment  to  assist  the  LSC  Board  in  its 
reconsideration  of  the  rule  at  the  next 
meeting  of  its  Operations  and 
Regulations  Committee. 
DATE:  Comments  must  be  received  on  or 
before  December  8, 1986. 
ADDRESS:  Comments  may  be  submitted 
to  the  Office  of  General  Counsel,  Legal 
Services  Corporation,  400  Virginia 
Avenue.  SW.,  Washington,  DC  20024- 
2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Bayly.  Jr.,  General  Counsel,  (202) 
863-1820. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  published  revised  Part  1612, 
"Restrictions  on  Lobbying  and  Certain 
Other  Activities,"  as  a  final  rule  on 
August  1. 1986  (51  FR  27539-27552).  In 
furtherance  of  Congressional  intent,  LSC 
had  sought  in  the  rule  to  remove 
restrictions  on  services  recipient 
programs  could  perform  in  bona  fide 
representation  of  eligible  clients  and  to 
ensure  that  proper  regulation  was 
established  for  conduct  of  recipient 
activity  in  such  relevant  areas  as 
publications,  training,  grassroots 
lobbying,  dues  payment  and  organizing. 
The  rule  had  attempted  to  simplify  and 
reorganize  old  Part  1612  by  expanding 


the  definitions  section;  by  dividing  old 
§  1612.5;  and  by  according  consistent 
treatment  to  all  funds  derived  by 
recipients  from  LSC.  Prior  to  the  Board's 
adoption  of  this  rule  as  final  on 
February  21. 1966,  numerous  conmients 
had  been  received  and  considered  by 
the  Operations  and  Regulations 
Committee  of  the  Board  during 
extensive  deliberation  and  lengthy 
hearings.  Following  publication  on 
August  1, 1986  pi  FR  27539).  LSC  has 
continued  to  receive  comments  and 
inquiries  respecting  the  new  rule.  In 
addition,  Pub.  L  99-500  has  provided 
that  no  funds  appropriated  by  it  for  LSC 
may  be  used  to  implement  or  enforce 
Part  1612  as  printed  in  49  FR  22651  (May 
31. 1984)  or  51  PR  27539  (August  1, 1988). 

In  consideration  of  continuing 
expressions  of  interest  in  this  rule  by 
affected  parties,  in  light  of  comments 
and  requests  for  interpretation  and 
advice  received  by  LSC  from  recipients, 
bar  organizations,  and  members  of  the 
public  since  publication  of  this  rule  on 
August  1, 1986,  and  in  view  of 
subsequent  Congressional  action.  LSC 
requests  additional  comments  on  the 
existing  rule,  particularly  §  S  1612.1, 
1612.4. 1612.5..  1812.7. 1612.9, 1612.11, 
and  1612.13. 

List  of  Subjects  in  45  CFR  Part  1612 

Administrative  representation,  Legal 
services.  Lobbying,  Publicity,  Reporting 
and  record-keeping  requirements. 

Dated:  November  5, 1986. 
lolui  H.  Bayly.  Jr, 
General  Counsel. 
[FR  Doc.  86-25387  Filed  11-6-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

IMaritime  Administration 

46  CFR  Part  2S2 

Operating-Differential  Subsidy  for  Bulk 
Cargo  Vessels  Engaged  in  World-Wide 
Services 

agency:  Maritime  Administration, 
Department  of  Transportation. 
action:  Final  rule. 

summary:  The  Maritime  Administration 
(MARAD)  is  issuing  this  final  rule  to 
amend  the  regulations  governing  the 
calculation  and  payment  of  operating- 
differential  subsidy  (ODS)  for  bulk  cargo 
vessels  engaged  in  worldwide  services. 
The  rule  provides  for  the  payment  of 
ODS  as  a  fixed  and  final  daily  amoimt 
that  encompasses  all  items  of  expense 
authorized  for  ODS  participation  by  the 
ODS  contracts  currently  in  force. 


date:  This  rule  is  effective  December  8, 
1986  for  application  to  the  wage  rate 
year  beginning  July  1, 1987,  and  the  rate 
year  for  other  items  beginning  January  1, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  B.  Sforza,  Director,  Office  of  Ship 
Operating  Costs,  Maritime 
Administration,  Washington,  DC  20590, 
Tel.  (202)  366-2323. 

SUPPLEMENTARY  INPORMATtON:  On 

December  23, 1985,  MARAD  published 
in  the  Federal  Regiatar  (50  FR  52338)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  the  regulations  governing  the 
calculation  and  pajonent  of  ODS  for 
bulk  cargo  vessels  engaged  in 
worldwide  services.  The  proposed 
amendments  would  provide  for  the 
payment  of  ODS  as  a  fixed  and  final 
daily  amount  encompassing  all  items  of 
expense  authorized  for  ODS 
participation  by  the  ODS  contracts 
currently  in  force. 

In  response  to  a  recommendation  in  a 
1981  GAO  report  that  MARAD  pay  ODS 
on  a  more  timely  basis  and  to  improve 
current  procedures  for  ODS  rate 
determinations,  MARAD  has  developed 
a  system  which  would  pay  ODS  as  a 
fixed  and  final  daily  amount  that 
includes  all  items  of  subsidizable 
expense.  The  new  system  permits  the 
operators  to  establish  conclusively  the 
amounts  of  ODS  receivable  at  the  time 
they  prepare  finandal  statements  and 
tax  filings,  and  when  making  decisions 
on  dividends.  More  extensive 
information  concerning  the  background 
and  specific  details  of  this  final 
rulemaking  are  to  be  fouind  in  the 
preamble  to  the  MIQIM.  Modifications 
made  to  the  rulemaking,  as  a  result  of 
comments  on  the  NPRM,  are  accounted 
for  in  this  preamble  to  the  final  rule  and 
incorporated,  as  ai^licable,  in  the  new 
regiilation. 

The  NPRM  provided  a  period  of  pubUc 
comment  that  initially  expired  on 
February  21. 1986.  but  was  subsequently 
extended  to  March  26. 1986,  at  the 
request  of  interested  parties.  On  March 
18. 1986.  MARAD  held  a  public  hearing 
on  the  matter,  pursuant  to  an  informal 
request  by  counsel  for  three  of  the 
subsidized  operators.  During  the 
hearing.  MARAD  emphasized  that  it 
would  consider  all  comments,  provided 
they  were  submitted  in  writing 
according  to  the  instructions  in  the 
NPRM. 

On  March  26. 1986,  written  comments 
were  received  from  Kominers.  Fort, 
Schlefer  &  Boyer  (Kominers)  on  behalf 
of  Apex  Marine  Corp.,  Moore- 
McCcHTnack  Bulk  lYansport,  Keystone 
Shipping  and  American  Maritime 
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Transport,  Inc.  Comments  were  also 
submitted  by  Seabulk  Transmarine  I, 
Inc.,  Seabulk  Transmarine  II.  Inc.  and 
Seabulk  Transmarine  HI,  Inc.  (Seabulk) 
by  telex  dated  March  25, 1986. 

The  comments  submitted  by  Kominers 
dealt  with  several  aspects  of  the 
proposed  new  system.  These  comments, 
along  with  MARAD's  response  to  them 
are  discussed  below. 

1.  Accuracy  of  Payments 

Kominers  stated  that  the  new  system 
would  remove  the  direct  correlation 
between  expenses  incurred  and  subsidy 
paid,  and  could  result  in  significant  and 
possibly  permanent  under  or 
overpayment  of  ODS.  In  addition, 
according  to  Kominers,  the  proposed 
method  seems  to  contradict  the 
government's  statutory  and  contractual 
obligation  to  pay  necessary  ODS 
amounts  for  operators  to  achieve  cost 
parity  with  foreign  competitors. 

The  new  system  does  not  provide  a 
direct  doUar-for-doUar  correlation 
between  expenses  incurred  and  subsidy 
paid.  However,  the  system  employs 
historical  cost  experience  that  wmdd  be 
verified  through  audit  to  obtain  a  fair 
and  reasonable  estimate  of  expenses. 
This  is  fully  within  the  dictates  of  the 
Merchant  Marine  Act,  1938.  as  amended 
(the  Act)  and  the  ODS  agreements. 
MARAD  does  not  bebeve  significant 
under  or  overpayments  will  occur,  due 
to  the  semi-annual  adjustments  based 
on  historical  data.  The  system  will 
provide  cost  parity  to  the  extent 
required  by  die  ODS  contracts. 

2.  Maintenance  and  Repair 

Kominers  offered  the  following  six 
comments  with  regard  to  the  treatment 
of  maintenance  and  repair  (M&R) 
subsidy: 

a.  Operators  would  receive  large 
subsidy  amounts  in  yean  when  they 
have  few  M&R  expenses  and  vice  versa. 

b.  The  system  will  harm  the  operators' 
ability  to  conq>ete  effectively  with 
foreign  operators  as  it  would  unduly 
influence  operators'  decisions  as  to 
when  and  where  to  repair  vessels.  This 
is  because  the  timing  of  drydocking 
would  affect  the  calculation  of  the 
constructed  per  diem  subsidy. 

c.  The  data  on  which  the  per  diem 
amount  is  based  will  be  one  to  three 
years  old.  The  subsidy  paid  at  any  time 
will  not  reflect  the  current  M&R 
expense,  but  will  only  approximately 
reflect  the  M&R  expense  for  a  prior 
period. 

d.  Because  the  base  jjeriods  are 
dcstennined  by  the  period  between 
drydockings.  the  length  of  the  period 
u*ed  to  calculate  the  per  diem  subsidy  is 
entirely  unrelated  to  die  period  over 


which  that  per  diem  subsidy  amount  is 
paid.  A  per  diem  subsidy  amount 
computed  from  a  36-month  period 
(where  expenses  were  high)  might  be 
paid  over  a  single  year  (where  eiqienses 
were  low)  while  a  subsidy  amount 
computed  over  18  months  might  be 
applied  to  a  three-year  period. 

e.  The  rule  does  not  provide  for  the 
subsidy  to  "catch  up"  to  the  actual  M&R 
expenses  at  the  end  of  a  subsidy 
contract,  thus  leading  to  overpayments 
or  underpayments  at  the  time  a  contract 
terminates. 

f.  Most  ODS  vessels  are  in  the  later 
years  of  their  useful  lives  and  have 
steadily  increasing  M&R  expenses.  The 
expense  subsidy  lag  described  above 
will  have  a  distinct  adverse  impact  upon 
operators. 

Kominers  also  offered  the  following 
alternative  to  the  proposed  M&R 
changes.  Upon  submission  of  an 
operator's  certified  expenses,  100 
percent  of  the  subsidy  be  paid  and  that 
any  refund  due  the  government  be 
repaid  when  the  expenses  are  audited. 
Kominers  stated  that  this  system  would 
never  result  in  a  net  overpayment  of 
subsidy  at  any  time  because  the 
operator  continually  incurs  new 
subsidizable  expenses. 

With  regard  to  Kominer's  comments 
on  the  time  frame  (a.  and  d.  above)  in 
which  M&R  subsidy  is  paid.  MARAD 
concedes  that  using  historical  costs  to 
determine  subsidy  payments  in  the 
current  year  may  not  reflect  actual 
expenses  incurred  in  that  year. 
However,  the  use  of  a  moving  historical 
period,  escalated  to  the  current  period 
by  an  appropriate  index,  provides  a 
reasonable  estimate  of  subsidizable 
expense  in  each  year.  In  addition,  under 
the  current  system  which  utilizes 
tentative  rates,  tiiere  is  also  uncertainty 
with  regard  to  whether  the  tentative 
rates  will  closely  reflect  the  final  rates. 
Thus,  an  operator  may  be  overpaid  or 
underpaid  during  the  period  in  which  it 
incurs  the  expense.  In  the  case  of  an 
underpayment,  it  may  take  two  to  three 
years  for  an  operator  to  be  made  whole 
when  the  rates  are  finalized.  MARAD 
believes  that  the  new  system  is  superior 
in  this  respect.  The  moving  historical 
experience  over  time  would 
automatically  compensate  for  any 
under/overpayments,  to  the  extent  that 
they  exist 

MARAD  does  not  agree  that  there  will 
be  substantial  under /overpayments  of 
subsidy  and  that  the  subsidy  paid  at  any 
time  will  not  reasonably  reflect  the 
current  M&R  expeaae.  As  noted  in  the 
regulations,  historical  cost  experience 
frx>m  the  24-36  month  period 
immediately  preceding  the  subsidized 
period  will  be  indexed  to  the  subsidized 


year  by  the  BLS  Index  of  Shipbuilding 
and  Repairing  Employment  and  Average 
Hourly  Earnings.  The  eligible  M&R  cosU 
so  established  will  be  divided  by  the 
calendar  days  of  the  historical  period  to 
establish  a  weighted  daily  average  M&R 
cost.  The  U.S.-foreign  cost  differential 
percentage  applicable  to  the  most  recent 
year  will  be  applied  to  die  wei^ted 
daily  average  cost  to  determine  the 
daily  M&R  subsidy  amount.  MARAD 
believes  that  indexing  will  yield  a  fair 
and  reasonable  estimate  of  current  M&R 
expenses  and  subsidy. 

The  new  system  attempts  to  provide 
an  estimation  of  a  fair  and  reasonable 
M&R  cost  for  a  given  period  of  time. 
MARAD  concedes  that  M&R  expenses 
increase  as  the  ship  gets  older,  but 
MARAD  contends  that,  for  the  most 
part,  this  is  offset  by  the  indexing 
previously  referred  to  and  the  time  value 
of  receiving  a  final  per  diem  subsidy 
with  no  subsequent  adjustment  In 
addition,  MARAD  does  not  foresee  the 
expense  subsidy  lag  as  being  of 
significant  value. 

MARAD  does  not  believe  the  new 
system  will  influence  operators' 
decisions  as  to  when  and  where  to 
repair  vessels.  As  provided  in  the 
regulation,  the  length  of  the  period  used 
for  establishing  die  subsidizable  M&R 
costs  will  be  the  number  of  months 
between  the  last  two  routine 
drydockings  and  the  subsidizable  costs 
will  include  the  most  recent  drydocking. 
The  eligible. costs  would  be  divided  by 
the  calendar  days  in  the  historical 
period  to  provide  an  appropriately 
weighted  daily  expense.  Aldiough  a 
shorter  time  frame  between  drydockings 
would  likely  result  in  a  higher  daily 
expense,  MARAD  expects  that  the 
operators  would  not  seek  to  undergo 
drydockings  more  frequenUy  than 
necessary  as  this  woidd  not  be  to  their 
benefit  for  economic  reasons. 

In  view  of  the  foregoing,  MARAD 
considers  the  alternative  offered  by 
Kominers  as  inappropriate.  In  addition, 
it  is  inconsistent  with  section  603  of  the 
Act  which  provides  100  percent  ODS 
payment  only  after  expenses  have  been 
audited. 

3.  Protection  and  Indemnity  Insuraiice 

a.  Kominers  argued  that  as  in  the 
case  of  M&R,  subsidy  for  protection  and 
indemnity  (P&I)  deductible  expenses 
will  not  reflect  actual  expenses  and  will 
never  "catch  up"  with  increases  in 
expenses  at  the  end  of  the  contract. 

MARAD  believes  that  the  new  system 
provides  for  the  establishment  of  a 
relationship  between  P&I  deductible 
subsidy  and  wage  subsidy  during  a 
moving  historical  period  that  reflects  the 
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fullest  measure  of  crew  claims 
experience.  This  percentage  relationship 
is  applied  to  current  wage  subsidy  to 
provide  an  estimate  of  current  P&I 
deductible  subsidy.  MARAD  believes 
that  this  system  results  in  a  fair  and 
reasonable  subsidy  amount. 

b.  Kominers  stated  that  the  NPRM 
does  not  provide  for  circumsttmces  in 
which  an  operator's  deductible  limit  is 
increased.  In  this  case  an  operator 
would  be  liable  for  claims  up  to  a 
greater  amount  but  would  still  receive 
subsidy  based  upon  prior  years  when  a 
lower  deductible  was  in  e^ect.  This 
problem  could  be  solved  if  the  P&I 
deductible  subsidy  for  prior  years  was 
recalculated  with  the  higher  deductible 
limit  for  purposes  of  determining  the 
current  P&I  deductible  subsidy. 

It  was  MARAO's  intent  that  this 
methodology  be  followed  and  MARAD 
has  clariHed  the  new  regulation  to  make 
this  more  explicit. 

c.  Kominers  contended  that  the  NPRM 
has  no  provision  to  modify  the 
maximum  deductible  absorption  limit  in 
the  event  operators  are  unable  to  get  P&I 
insurance  with  a  deductible  limit  at  or 
below  that  established  by  the 
regulations. 

In  MARAD's  view,  the  purpose  of  this 
rule  is  to  take  existing  procedures  and 
convert  them  to  a  per  diem  system.  The 
rule  is  not  a  vehicle  to  modify  the 
maximum  deductible  absorption  limit. 
Operators  who  desire  such  modification 
should  present  their  justification  as  a 
separate  matter. 

4.  Hull  and  Machinery  Insurance 

It  is  Kominer's  view  that  under  both 
the  present  and  proposed  regulation 
MARAD's  method  to  determine  foreign 
premium  costs  for  hull  and  machinery 
(H&M)  insurance  is  flawed.  The 
"particular  average  factor"  is  erroneous. 
"There  is  no  reason  why  the  percentage 
should  be  limited  to  85  percent.  The 
percentage  is  often  mudi  higher  and 
may  reach  95-100  percent.  In  addition, 
since  the  calculation  is  based  only  upon 
claims  paid  by  the  underwriter  as 
opposed  to  those  paid  by  the 
underwriter  (H&M  cost  under  or  over 
deductible  limit)  or  operator,  the 
resulting  percentage  will  not  reflect  a 
true  particular  average  portion. 

MARAD  believes  Oiat  the 
methodology  for  determining  subsidy 
rates  for  hull  and  machinery  insurance 
premiums  clearly  indicates  that  the  htill 
and  machinery  insurance  subsidy  rate  is 
limited  to  the  particular  average  portion 
of  the  partial  loss  premium  related 
specifically  to  the  domestic  repair  of  the 
vessel.  The  partial  loss  premium  is  equal 
to  the  basic  premium  cost  (plus  premium 
costs  for  increased  value  and  excess 


liability,  if  applicable]  less  total  loss 
premiums.  Total  loss  premiums  are 
excluded  from  tke  calculation  since  ship 
values  are  assumed  to  be  the  same  for 
both  the  U.S.  operator  and  its  foreign 
competitors  as  dearly  indicated  in  the 
procedures. 

The  particular  average  portion  of  the 
partial  loss  premium  is  determined  by 
measuring  historical  underwriters 
absorptions  for  particular  average 
domestic  repair  claims  as  a  percentage 
of  total  underwriters  absorptions  for  all 
other  claims,  including  general  average 
claims  but  excluding  total  losses.  This 
particular  average  percentage  factor  has 
been  capped  at  85  percent  in  recognition 
of  the  fact  that  a  certain  percentage  of 
the  partial  loss  premium  is  applicable  to 
claims  other  than  those  related  to 
particular  average,  e.g.,  general  average 
claims.  MARAD  has  reexamined  this 
aspect  of  the  calculation  and  finds  that 
the  allocation  of  15  percent  of  partial 
loss  premiums  to  claims  other  than 
particular  average  is  completely 
justified.  Accordingly,  the  final  rule 
makes  no  change  in  the  85  percent  cap. 
Further,  MARAO  considers  it  entirely 
correct  that  the  operators'  absorptions 
are  not  used  in  determining  the 
particular  average  portion  of  the  partial 
loss  premium.  To  the  extent  subsidized 
operators  absorb  domestic  repair  costs 
under  the  deductible  provisions  of  their 
policies,  such  absorptions  are  eligible 
for  ODS  at  the  maintenance  and  repair 
subsidy  rate  and  are  not  used  in  the  hull 
and  machinery  calculation. 

The  foregoing  procedures  have  been 
accepted  by  all  subsidized  bulk  vessel 
operators  since  their  entry  into 
subsidized  service.  It  is  clear  that 
questions  now  arise  since  certain  of  the 
operators  have  recently  begun  carrying 
very  high  deductible  levels  under  their 
hull  and  machinery  policies  in  order  to 
reduce  premium  costs.  The  result  is  that 
those  operators  have  in  some  years 
absorbed  all  domestic  particular 
average  claims  while  the  underwriters 
have  absorbed  none.  The  lack  of 
underwriters  absorptions  produces  a 
zero  particular  average  percentage 
factor  and  consequently,  a  zero  subsidy 
rate  for  hull  and  machinery  premiums. 
MARAD  considers  this  to  be 
appropriate  since  the  carriage  of  high 
deductible  levels  by  the  operators  in 
effect  places  them  in  the  same  category 
as  self  insurers  for  all  but  major  claims 
and,  to  the  extent  the  operators  absorb 
repair  costs  under  the  deductible 
provisions,  they  are  reimbursed  by  the 
government  at  the  maintenance  and 
repair  subsidy  rate.  Overall,  we  find  the 
procedures  for  determining  ODS  for  hull 
and  machinery  insurance  premiums  to 


be  logical  and  completely  supportable. 
No  changes  have  been  made. 

5.  Variable  Costs 

Kominers  stated  that  the  NPRM 
provides  that  variable  costs  shall  be 
based  upon  variable  cost  data  for  the 
first  nine  months  of  the  preceding 
calendar  year.  This  would  exclude 
several  variable  costs  incurred  during 
the  Christmas  season  (overlap  crew 
costs,  transportation  costs).  It  is 
recommended  that  a  12-month  period 
fi-om  October  to  October  ending  in  the 
preceding  calendar  year  be  used. 

MARAD  disagrees  with  this 
reasoning,  as  the  Christmas  season 
would  not  make  an  appreciable 
difference  in  costs.  MARAD  believes  the 
nine-month  period  ia  adequate  and,  in 
fact  is  using  a  nine-month  period  under 
the  current  system. 

6.  Wage  Costs  (Ship  Type) 

Kominers  stated  that  one  operator 
would  be  affected  by  the  use  of  the 
"predominant"  ship  type  and 
recommended  that  the  computation  be 
done  on  a  ship-by-ship  basis  in  order 
that  no  operator  or  the  government  be 
adversely  affected. 

MARAD  believes  that  use  of  the 
phrase  "predominant"  ship  type  is 
inappropriate.  Rates  for  bulk  vessels  are 
done  on  a  ship  type  basis  that  accounts 
for  every  particular  ship  type  in  the  bulk 
fleet.  Since  any  two  vessels  within  the 
same  type  are  treated  identically,  the 
system,  in  effect  acoounts  for  each 
individual  vessel. 

7.  Submission  of  Financial  Data 

The  present  regidation  and  the  NPRM 
require  operators  to  submit  quarterly 
balance  sheets.  Kominers  stated  that  the 
requirement  is  not  appropriate  for  bulk 
vessels  that  often  make  voyages  that 
last  more  than  3  months,  and  should  be 
dropped.  In  addition,  the  operator 
should  be  given  120  days  rather  than  90 
days  to  submit  the  annual  balance  sheet 
and  MA-172. 

MARAD  agrees  on  this  point.  The 
requirement  for  quarterly  statements 
has  been  deleted.  In  addition,  the  rule 
has  been  revised  to  require  the 
submission  of  semiannual  MA-172s  and 
audited  annual  financial  statements  not 
later  than  120  days  after  the  close  of  the 
operator's  semiannual  and  annual 
reporting  periods. 

8.  Fuel  Subsidy         | 

Kominers  stated  that  the  Act  the 
regulations,  and  the  subsidy  contracts 
entitle  operators  to  an  amount  to 
compensate  for  the  U.S.-foreign  cost 
differential  for  fuel  costs. 
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This  is  a  matter  that  goes  beyond  the 
scope  of  the  NPRM  and  is  the  basis  for 
pending  litigation  initiated  by  operators 
represented  by  the  commenter. 

9.  ODS  Budget 

Kominers  stated  that  the  proposed 
rule  would  not  enable  MARAD  to 
estimate  with  greater  accuracy  its 
annual  ODS  budget.  Under  the  NPRM, 
MARAD's  annual  budget  would  remain 
subject  to  a  number  of  unpredictable 
factors,  not  the  least  of  which  is  the 
varying  number  of  days  that  subsidized 
vessels  would  be  operating  under 
subsidy. 

MARAO  believes  that  the  new  system 
would  make  the  ODS  budget  process 
more  accurate  in  the  per  diem  subsidy 
eliminates  the  unknown  factor  of  the 
difference  between  tentative  and  final 
rales  and  the  amounts  which  would  be 
paid  after  auditing. 

10.  Miscellaneous 

Kominers  offered  the  following 
miscellaneous  comments,  which 
MARAD  responds  to. 

In  view  of  section  615  of  the  Act.  the 
provision  requiring  U.S.-built  vessels 
should  be  dropped. 

Section  615  of  the  Act  has  expired. 
However,  MARAD  realizes  that  some 
vessels  were  built  or  acquired  foreign 
under  its  provisions.  Since  these  vessels 
were  eligible  for  ODS  under  the 
applicable  law  at  the  time  they  were 
built,  they  are  included  under  the  new 
system.  MARAO  has  made  this  explicit 
in  the  final  regulation. 

The  NPRM  refers  to  the  daily  rate  of 
subsidy  for  subsidized  items  of  expense 
identified  in  the  operating-differential 
sudsidy  agreement  (ODSA).  The 
commenter  stated  that  the  provision 
should  be  changed  to  reflect  that  there 
are  subsidizable  items  (e.g.,  training, 
medical  costs)  not  identified  in  the 
ODSAs. 

MARAD  believes  these  items  are 
included  in  the  ODSAs  since  the  ODSAs 
reference  section  603  of  the  Act  which 
defines  wage  expenses  as  those 
contained  in  collective  bargaining  or 
other  agreements.  No  fiirther  definition 
is  necessary. 

The  MPRM  defines  approved  manning 
complement  as  the  complement 
approved  by  the  Maritime  Subsidy 
Board  (Board)  for  subsidy.  Kominers 
assumes  this  means  the  complement 
previously  approved  for  construction 
subsidy.  U  so.  this  should  be  clarified. 

MARAD  disagrees  since  the  manning 
complement  refored  to  is  that  approved 
for  ODS.  which  subsequent  to  the  initial 
award  of  CDS  and  ODS  could  be 
reduced  to  reflect  later  collective 


bargaining  agreements.  No  further 
clarification  is  necessary. 

The  provisions  dealing  with  the 
possibiUty  of  the  manning  complement 
for  a  vessel  varying  in  number  should  be 
dropped  since  this  applies  only  to  liner 
vessels. 

MARAD  agrees  and  the  final  rule  has 
been  amended  accordingly. 

11.  Seabulk  Comments 

Seabulk  conunented  that  its  ODSAs 
specifically  allow  it  to  be  paid  subsidy 
on  a  calendar  month  basis  rather  than 
voyage  basis.  Therefore,  all  reference  to 
terminated  voyage  and  voyage  days  are 
not  applicable  with  respect  to  Seabulk's 
ODSAs. 

MARAD  agrees  with  this  and  Seabulk 
will  be  paid  subsidy  in  accordance  with 
its  ODSAs. 

E.0. 12291.  Statutory  and  DOT 
Requirements 

The  Maritime  Administrator  has 
determined  that  this  final  rulemaking  is 
not  major,  as  defined  in  E.0. 12291,  but 
is  significant  under  DOT  regulatory 
poUcies  and  procedures  due  to 
considerable  public  interest  (49  FR 
11034;  February  1979).  This  rulemaking 
places  the  ODS  receipts  of  the  operator 
and  the  obligations  of  the  government 
on  a  current  basis,  with  no  appreciable 
overall  change  in  such  receipts  and 
obligations. 

Since  it  only  facilitates  the  payment  of 
final  ODS  amounts  in  a  more  timely 
manner,  the  economic  impact  of  this 
rulemaking  has  been  found  to  be 
minimal  and  further  evaluation  to  be 
unnecessary.  However,  MARAD 
specifically  requested  comments  on  the 
industry's  views  with  respect  to  the 
economic  impact  of  this  proposal.  No 
comments  on  this  aspect  of  the 
regulation  were  received.  MARAD 
expects  no  appreciable  change  in  ODS 
receipts  or  obligations.  The  major 
benefit  is  one  of  improving  the 
timeliness  of  ODS  payments. 
Accordingly,  no  further  Regulatory 
Evaluation  is  deemed  necessary. 

Since  this  final  rulemaking  affects 
principally  ship  operators  with 
substantial  annual  revenues,  the 
Maritime  Administrator  certifies  that 
this  rulemaking  does  not  exert  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.).  It  does  not 
include  new  information  collection 
requirements,  but  maintains  existing 
information  requirements  which  have 
been  approved  by  OMB  under  control 
numbers  213S-0004  and  2133-0024, 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.]. 


List  of  Subjecto  in  40  CFR  Part  252 

Bulk  commodities.  Bulk  cargo  vessels, 
ODS  program.  Water  transportation. 

PART  252-{AMENDED] 

Accordingly.  46  CFR  Part  252  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  252  is 
revised  to  read  as  follows: 

Authority:  Sees.  204(b).  603-606.  608-611. 
Merchant  Marine  Act  1936.  ■•  amended  (46 
U.S.C.  1114(b).  1173-1176).  49  CFR  1.66. 

2.  A  new  {  252.4  is  added  to  the  Table 
of  Contents  under  Subpart  A,  to  read  as 
follows: 

252.4    Waivers. 

3.  Subpart  C  in  the  Table  of  Contents 
is  amended  by  removing  S  252.23 
[Reserved]"  and  redesignating  $  252.24 
as  S  252.23. 

4.  Section  252.1  is  revised  to  read  as 
follows: 

S  252.1    Purpoae. 

This  part  prescribes  regulations 
implementing  provisions  in  Title  VI  of 
the  Merchant  Marine  Act  1936,  as 
amended  (46  U.S.C.  1171-1176  and  1176- 
1181)  governing  operating-differential 
subsidy  for  bulk  cargo  vessels  engaged 
in  carrying  bulk  cargo  in  essential 
services  in  the  foreign  commerce  of  the 
United  States. 


§252.3    [AmwMtod] 

5.  Section  252.3  is  amended  as  follows: 

a.  Paragraph  (f|  is  amended  by 
removing  the  word  "Assistant"  and 
inserting  in  its  place,  the  word 
"Associate". 

b.  Paragraph  (j)  is  removed  and 
paragraphs  (k)  through  (u)  are 
redesignated  (j)  through  (t). 

6.  A  new  §252.4  is  added  to  Subpart  A 
to  read  as  follows: 

§25^4    Walvwv. 

In  special  circumstances  and  for  good 
cause  shown,  the  procedures  prescribed 
in  this  Part  may  be  waived,  in  writing, 
by  mutual  agreement  of  the  parties,  in 
keeping  with  the  circumstances  then 
present  provided  that  the  procedures 
adopted  are  consistent  with  the  Act  and 
with  the  intent  of  these  regulation's. 

7.  Section  252.12(b)  is  revised  to  read 
as  follows: 

§252.12    Approval. 

«         *         •         •         * 

(b)  The  vessel  was  built  in  the  United 
States,  or  built  foreign  and  determined 
to  be  eligible  for  ODS  pursuant  to  the 
applicable  law  at  the  time  it  was  built  or 


I 
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acquired,  and  the  vessel  is  documented 
under  the  laws  of  the  United  States. 


S2S2^    [AnwndMl] 

8.  Section  252.20(b)(3)  is  amended  by 
removing  the  reference  to  "§  252.24(a)" 
and  inserting  §  252.23(a)". 

9.  Section  252.22(a}  is  revised  to  read 
as  follows. 

§252^    SubttintiaNty  and  extent  of 
forelgn-ftog  competition. 

(a)  Type  and  tonnage  groupings. 
Foreign-flag  competition  shall  be 
determined,  as  of  January  1  of  the  year 
preceding  January  1  of  the  subsidized 
year,  by  surveying  a  data  file  known  as 
"Merchant  Fleets  of  the  World"  that  is 
maintained  by  MARAD.  All  foreign-flag 
bulk  cargo  vessels  included  in  this  data 
file  are  divided  by  type  and  category, 
and  further  subdivided  by  class.  Classes 
include,  but  are  not  limited  to  general 
tanker,  chemical  tanker,  OBO,  general 
dry  bulk  carrier  and  wood  chip  carrier. 
Each  vessel  class  is  further  divided  into 
deadweight  tonnage  ranges  as  follows: 

(1)  Range  A-vessels  of  less  than  25,000 
DWT; 

(2)  Range  B-vessels  of  25,000  but  less 
than  50,000  DWT; 

(3)  Range  C-vessels  of  50,000  but  less 
than  100,000  DWT;  and 

(4)  Range  D-vessels  of  100,000  or  more 
DWT. 


§S  252^  and  252^4    [Redesignated  and 


10.  In  §  252.23  the  designation, 
"Reserved",  is  removed  and  the  §252.24 
is  redesignated  as  9252.23. 

11.  Paragraph  (d)  of  newly 
redesignated  S  252.23  is  amended  as 
follows: 

a.  In  the  first  sentence  of  the 
introductory  text,  by  removing  the 
words  "Director,  Office  of  Financial 
Analysis",  and  inserting,  the  words 
"Director,  Office  of  Financial 
Approvals". 

b.  By  removing  paragraph  {d)(l),  and 
redesignating  paragraphs  (d)(2)  and 
(d)(3)  as  paragraphs  (d)(1)  and  (d)(2), 
respectively. 

c.  By  revising  newly  redesignated 
paragraph  (d)(1)  to  read  as  follows: 

(d)  *  *  * 

(1)  Not  later  than  120  days  after  the 
close  of  the  operator's  semiannual 
accoimting  period,  a  Form  MA-172  on  a 
semiannual  basis,  in  accordance  with  46 
CFR  232.6. 

d.  By  revising  newly  redesignated 
paragraph  (d)(2)  to  read  as  follows: 

(d)  *  *  * 

(2)  Not  later  than  120  days  after  the 
close  of  the  operator's  annual 


accounting  period  an  audited  annual 
financial  statement,  in  accordance  with 
46  CFR  232.8. 

12.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— Calcelation  of  Subsidy  Rates 

Sec. 

252.30 

252.31 

252.32 

252.33 

252.34 


Amount  of  subsidy  payable. 
Wages  of  Officers  and  Crews. 
Maintenance  (upkeep)  and  repairs, 
ttull  and  machinery  insurance. 
Protection  and  indemnity  insurance. 

§  252.30    Amount  of  sutwidy  payal>le. 

(a)  Daily  rates.  Daily  ODS  rates  shall 
be  used  to  quantify  the  amount  of  ODS 
payable.  The  daily  ODS  rate  represents 
the  cost  differential  between  the 
subsidized  vessel  and  its  foreign-flag 
competition.  A  daily  rate  shall  be 
calculated  for  each  subsidized  item  of 
expense  identified  in  the  ODSA,  and  the 
total  of  all  items  is  the  daily  amount  of 
ODS  payable  for  approved  vessel 
operating  days,  excluding  reduced  crew 
periods. 

(b)  Reduced  crew  periods.  For 
reduced  crew  periods,  as  defined  in 

§  252.3  of  this  part,  a  man-day  reduction 
amount,  calculated  separately  for 
officers  and  unlkensed  crew  members, 
shall  be  used  to  reduce  the  daily  wage 
ODS  rate  to  conform  to  the  complement 
remaining  on  the  vessel.  The  man-day 
reduction  amounts  shall  be  determined 
by  dividing  the  daily  wage  ODS  for 
officers  and  unlicensed  crew  members 
by  the  number  of  subsidizable  crew 
members  in  each  category.  For  each  day 
of  a  reduced  crew  period,  the  man-day 
amount  shall  be  multiplied  by  the 
number  of  crew  members  missing  for 
that  day,  and  the  resulting  product  shall 
be  deducted  from  the  daily  ODS  rate. 
The  difference  ^all  be  the  ODS  payable 
for  such  day.  (See  illustration  in 
Schedule  C  at  §  252.41  of  this  part.) 

(c)  Review  of  rates.  Daily  subsidy 
rates  shall  be  reviewed  every  six 
months.  For  the  item,  "wages  of  officers 
and  crews,"  the  daily  rate  shall  be 
calculated  for  fiscal  periods  July  1 
through  June  30.  in  accordance  with 
provisions  of  the  Act.  During  the  period 
January  through  June,  adjustments — 
paid  as  a  lump  sum  or  as  a  daily 
amount — shall  be  made  to  wage  ODS  so 
that  the  correct  amount  of  ODS  for  the 
full  fiscal  period  is  received  by  the 
operator.  For  other  subsidizable  items  of 
expense,  the  daily  rate  shall  be 
calculated  for  calendar  years. 

(d)  Negative  rates.  When  an  ODS  rate 
in  any  category  is  less  than  zero, 
indicating  that  the  subsidized  operator 
is  at  an  advantage  rather  than  a 
disadvantage  in  such  category,  the 
negative  rate  shall  be  deducted  from 


positive  rates  in  determining  the  daily 
ODS  amount  payable. 

(e)  Operator  Comments.  The  operator 
shall  have  the  opportunity  to 
comment  on  each  subsidy  rate  as 
calculated  by  MARAD.  The  operator 
and  contracting  officer  shall  make  every 
effort  to  resolve  disagreements  that 
arise.  In  the  event  of  a  disagreement 
that  cannot  be  resolved,  comments 
received  from  the  operator  and  the 
contracting  officer's  recommendation 
shall  be  presented  to  the  Board  for  its 
consideration  in  determining  subsidy 
rates. 

§  252.31    Wages  of  Officers  and  Crews. 

(a)  Definitions.  When  used  in  this 
part: 

(1)  Base  period.  The  first  base  period 
imder  the  wage  index  systems,  as 
provided  in  section  603  of  the  Act,  is  the 
period  beginning  July  1. 1970  and  ending 
June  30, 1971.  Thereafter,  base  period 
means  any  annual  period  beginning  July 
1  and  ending  June  30,  with  respect  to 
which  the  Board  establishes  a  base 
period  cost.  At  intervals  of  not  less  than 
two  years,  nor  more  than  four  years,  the 
Maritime  Subsidy  Board  shall  establish 
a  new  base  period.  Base  periods  shall  be 
announced  by  the  Board  prior  to  the 
December  31  date  that  would  be 
included  in  the  new  base  period. 

(2)  Base  period  cost — (i)  Initial  base 
period.  For  the  initial  base  period  of 
subsidized  service,  the  term  "base 
period  cost"  means  the  collective 
bargaining  cost  as  of  January  1  of  that 
base  period. 

(ii)  Subsequent  base  periods.  For  base 
periods  subsequent  to  the  initial  base 
period,  the  term  "base  period  cost" 
means  the  average  of  the  collective 
bargaining  cost  as  of  January  1  of  such 
fiscal  year,  and  the  base  period  cost  of 
the  previous  base  period,  indexed  to 
January  1  of  the  new  base  period  by  an 
index  compiled  by  the  Bureau  of  Labor 
Statistics.  This  index  shall  consist  of  the 
average  annual  change  in  wages  and 
benefits  placed  into  effect  for  employees 
covered  by  collective  bargaining 
agreements,  with  equal  weight  to  be 
given  to  changes  affecting  employees  in 
the  transportation  industry  (excluding 
the  off-shore  maritime  industry)  and  to 
changes  affecting  employees  in  private 
non-agricultural  industries  other  than 
transportation.  However,  such  base 
period  cost  shall  not  be  less  than  a 
minimum,  nor  more  than  a  maximum 
amount  determined  as  a  percentage  of 
the  collective  bargaining  cost  computed 
for  January  1  of  such  base  period  in 
accordance  wth  the  following  schedule: 
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(3)  Collective  bargaining  cost  (CBC) 
means  the  annual  cost,  calculated  on  the 
basis  of  the  per  diem  rate  of  expense,  as 
of  January  1  of  the  annual  fiscal  periods 
July  1  through  June  30.  of  all  items  of 
expense  required  by  the  operator 
through  a  collective  bcugaining  or  other 
agreement,  covering  the  employment  of 
the  approved  meuming  complement  of 
the  subsidized  vessel,  including 
payments  required  by  law  to  assure  old- 
age  pensions,  unemployment  benefits  or 
similar  benefits,  and  taxes  or  other 
governmental  assessments  on  crew 
payrolls. 

(4)  Approved  manning  complement 
means  the  complement  approved  by  the 
Board  for  subsidy. 

(5)  U.S.  wage  cost  (WC)  means  the 
annual  cost,  calculated  on  the  basis  of 
the  per  diem  rate  of  expense  as  of 
January  1  of  the  annual  fiscal  periods 
July  1  through  Jime  30,  of  all  items  of 
expense  required  of  the  operator 
through  a  collective  bargaining  or  other 
agreement,  covering  the  employment  of 
the  normal  manning  complement  of  the 
subsidized  vessel,  includhig  payments 
required  by  law  to  assure  old-age 
pensions,  unemployment  benefits  or 
similar  benefits,  and  taxes  or  other 
governmental  assessments  on  crew 
payrolls. 

(6)  Normal  manning  complement 
means  the  crew  complement  established 
by  a  collective  bargaining  or  other 
agreement  with  the  officers  and 
unlicensed  crew  of  the  vessel.  When 
ratings  of  different  salaries  are  in  the 
same  job  during  the  year,  the  base 
wages  of  the  rating  carried  most  of  the 
time  shall  be  used. 

(7)  Subsidizable  wage  cost  means,  (i) 
with  respect  to  a  base  period,  the  base 
period  cost,  and  (ii)  in  any  fiscal  period 
other  than  a  base  period,  the  most 
recent  base  period  cost,  increased  or 
decreased  by  the  change  from  January  1 
of  the  base  period  to  January  1  of  the 
non-base  period.  The  subsic^zable  wage 
cost  shall  not  be  less  than  90  percent  nor 
greater  than  110  percent  of  the  collective 
bargaining  cost  as  of  January  1  of  such 
period. 

(8)  Unpredictably  timed  costs  are 
collective  bargaining  costs  that  are  not 
regularly  incurred.  Examples  of 
unpredictably  timed  costs  are  such  costs 
as  severance  pay.  shortfalls,  special 
assessments,  and  war  zone  bonuses. 

(b)  Method  of  calculating  collective 
bargaining  cost  (CBC).  CBC  shall  be 


determined  by  pricing  out,  for  the 
approved  crew  complement,  the  per 
diem  total  of  fixed  costs  specified  in  the 
collective  bargaining  agreement  and 
adding  a  per  d^em  total  of  variable  costs 
obtained  from  the  cost  experience  of  the 
subsidized  vessel  during  the  first  nine 
months  of  the  preceding  calendar  year. 

(1)  Fixed  Costs.  The  per  diem  total  of 
fixed  costs  shall  include  all  costs  that 
are  stated  in  specific  or  determinable 
amounts  per  time  period  and,  based  on 
operating  experience,  do  not  vary.  In 
cases  where  a  monthly  amount  is 
specified  in  the  agreement,  the  per  diem 
amount  shall  be  determined  by  dividing 
the  monthly  amount  by  30.  When  a  daily 
amount  is  specified  it  shall  be  used. 
Examples  of  fixed  costs  are: 

(i)  Base  wages: 

[ii]  Non-watch  pay; 

(iii)  Vacation  pay  (including 
contributions  to  vacation  funds); 

(iv)  Tool  allowance; 

(v)  Clothing  and  uniform  allowances; 
and 

(vi)  Per  diem  contributions  for 
pension,  training,  welfare, 
imemployment,  including  imallocated 
contributions  placed  in  escrow. 

(2)  Variable  costs.  Variable  costs  are 
regularly  incurred  employment  costs 
which  vary  with  ship  operating 
experience.  The  per  diem  aggregate  of 
variable  costs  as  of  January  1  shaU  be 
determined  by  applying  a  ratio  to  the 
per  diem  aggregate  of  base  wage  costs 
as  of  January  1,  the  numerator  of  which 
shall  be  the  total  of  variable  costs  for 
the  first  nine  months  of  the  preceding 
calendar  year  and  the  denominator  of 
which  shall  be  the  total  of  base  wage 
costs  for  the  first  nine  months  of  the 
preceding  calendar  year.  Variable  costs 
include  but  are  not  limited  to: 

(i)  Payroll  taxes  (including  social 
security  taxes); 

(ii)  Overtime  and  penalty  pay; 

(iii)  Variable  pension,  training, 
welfare,  unemployment,  and  vacation 
costs; 

(iv)  Pay  in  lieu  of  time  off; 

(v)  Transportation  and  travel 
allowances; 

(vi)  Payments  to  relief  officers  and 
crews; 

(vii)  Wages  and  other  expenses  of 
USMMA  cadets  and  extra  messmen; 

(viii)  Board  and  lodging  allowances; 

(ix)  Overlap  in  wages  (a  maximum  of 
three  days  for  officers  and  two  days  for 
unlicensed  crew);  and 

(x)  Penalty  cargo  bonuses. 

(c)  Method  of  calculating  U.S.  wage 
cost  (WC).  Two  different  calculations  of 
WC  are  necessary — a  per  diem  amount 
for  every  ship  type  on  the  service  and  a 
per  month  amount  for  the  predominant 
ship  type  (most  voyages)  on  the  service. 


The  purpose  of  the  per  month 
calciilation  is  to  make  a  comparison 
with  the  monthly  foreign  wage  costs. 
The  relationship  of  WC  to  foreign  costs 
for  the  predominant  ship  is  applied  to 
the  per  diem  WC  for  other  ship  types  in 
the  service  to  estimate  comparable 
foreign  costs  for  them. 

(1)  Calculation  of  per  diem  WC.  The 
per  diem  WC  shall  be  calculated  by  the 
same  method  that  applies  to  CBC, 
except  that  the  normal  manning 
complement  shall  be  used. 

(2)  Calculation  of  per  month  WC.  The 
costs  and  manning  level  used  in  this 
calculation  shall  be  the  same  as  those 
used  for  the  per  diem  WC. 

(d)  Data  submission  requirements.  For 
purposes  of  calculating  CBC  and  WC  the 
operator  shall  each  year  submit  Form 
MA-7go  and,  as  appropriate,  current 
copies  of  all  collective  bargaining  or 
other  agreements,  memoranda  of 
understanding,  and  arbitration  awards, 
which  specify  the  fixed  costs  as  of 
January  1.  Schedule  A  of  Form  MA-790. 
which  covers  wfige  costs  on  voyages 
terminated  during  the  first  nine  months 
of  the  previous  calendar  year,  shall  be 
submitted  by  December  31.  Schedule  B 
of  Form  MA-790 — normal  manning 
complement,  rates  of  pay,  and 
contributions  in  effect  on  January  1  of 
the  current  year — shall  be  submitted  by 
January  31.  Form  MA-790,  Schedules  A 
and  B,  shall  be  submitted  to  the 
Director,  Office  of  Ship  Operating  Costs, 
Maritime  Administration,  400  Seventh 
Street.  SW..  Washington,  DC  20590. 

(e)  Example  Calculation.  The 
following  is  a  sample  calculation  of  CBC 
and  WC: 

ABC  Bulk  Co. 

Jan.  1,  1965.  Cotacbve  Bargaining  Coats  (C8C)  and  U  S. 
Wage  Coat  (WC) 


Oraw  Compiafflant  .....^..,_.„ . 

Filled  Coe(t  ai  o(  January  1. 
1965: 
Baaa  Wage*  ar«d  non  walch 

_pey. -■■■ -■■■■■-■■- 

Aiowanoea  (radto.  Waphona, 

clothing,  ale) 

Vacation  Pay 

Pafimn,    wellare,    Traffiing, 

Unamploynianl  Fund  Corv 

Wbutiona . — 

Total  Fi«ed 

VariaMa  Coati  a»  of  January  1. 

1965: 

Vahable  Coal  Factor  (baaed 
on  1964  COM  ipenenee) 
(pet) 

Total  Variable  Coati  (Jenuery 
1.  1965  baie  ttagn  x  vari- 
able cost  lactof)— 

Total   wage   ooatt   at   of 
January  1,  1965 


Par  dnm 


WC 


'36 


$1.769  79 

$575 
SI. 169.60 


1260.80 


(4.265  94 


104  69 


$1.873  73 


$6.139  67 


cac 


■31 


$1.57160 


$5  75 
$1,109.65 


$1,171.75 


$3,858.75 


104  69 


$1.645  31 


$5,504.06 


■Approved 


menning  oc 
id  fnanrwig 


complement 


I 

40428         Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7,  1986  /  Rules  and  Regulations 


(f)  Method  of  calculating  foreign  wage 
cost  The  foreign  wage  cost  (FC)  of  the 
principal  foreign-flag  competitor  and  ^e 
comparable  WC  of  the  subsidized  vessel 
are  matched  as  of  January  1  of  the 
subsidized  fiscal  year  for  purposes  of 
determining  the  wage  cost  of  the 
principal  foreign-flags.  The  following 
procedures  are  used: 

(1)  Manning.  The  foreign  manning 
complement  in  number  and  nationality 
for  die  principal  foreign-flag  competitor 
shall  be  constructed  for  the  subsidized 
vessel  type  using  the  maiming  scales 
and  practice  of  the  competitor  as 
developed  through  an  examination  of 
aUen  crew  manifests,  payrolls,  and  other 
reliable  information.  The  commonly 
used  crew  complement  of  the  competitor 
shall  be  adjusted  to  fit  the  predominant 
vessel  type,  in  recognition  of  differences 
in  physical  characteristics  that  would 
affect  manning  scales.  Where  the 
manning  complement  cannot  be 
estimated  with  reasonable 
substantiation,  it  will  be  deemed  to  be 
identical  with  that  of  the  subsidized 
vessel. 

(2)  Method.  The  method  of  calculating 
FC  shall  be  the  same  as  that  used  for 
WC,  provided  that  it  is  possible  to 
obtain  foreign  cost  data  on  the  same 
basis  as  wage  cost  data.  Preference 
shall  be  given  to  pricing  out  for  fixed 
costs  and  to  cost  experience  for  variable 
costs.  Where  apphcable,  foreign 
currencies  shall  be  converted  into  U.S. 
currency  equivalents  by  using  the 
average  of  end-month  exchange  rates 
for  July  through  January,  unless  they 


Basepenod 


(1) 


1981 


1985 


Intarini  penod 


(2) 


1982 
1963 
1964 


U.S.  iiirage  cost 


consistently  change  in  one  direction  by 
25%  or  more  during  the  period,  in  which 
case  the  January  exchange  rate  shall  be 
used.  The  exchange  rates  shall  be 
obtained  fit)m  the  publication, 
"International  Financial  Statistics," 
published  monthly  by  the  "International 
Monetary  Fund.  If  exchange  rates  for 
particular  foreign  currencies  are  not 
available  in  this  publication,  they  shall 
be  obtained  from  the  United  States 
Department  of  the  Treasury. 

(3)  Foreign  wage  cost.  The  per  diem 
composite  foreign  wage  cost  is 
determined  by  multiplying  the  per  diem 
WC  for  the  U.S.  ship  type  by  the  ratio  of 
FC  to  WC  for  the  foreign-flag 
competitor.  The  following  is  a  sample 
calculation  of  the  foreign  cost 
percentage. 

ABC  Bulk  Company,  Inc. 

[Jan.  1,  1985— foreign  Wage  Coe»  (FC)] 


Crew  Complement 

Base  Wages _ _ 

ANowanoes 

Vacation  Pay  (leave) 

Pension  and  WaKara 

Social  Security 

Overtime  and  other  vahable 
costs  (not  otsewhsre  JMdud- 
ed) _ 

Repatriation 


Total  wage  costs 

Percentage  FC  to  WC.. 


United 
States 


26 

■  $53,687 

$1,074 

>S3S.681 

>  $38,407 

■$6,608 


'$46,732 


$184,188 


Liberia 


2fl 

■  $24,779 

$4,564 

>  $13,009 
■$2,065 
•$7,227 


•$10,944 


$62,606 
33.99 


■  Based  on  Jan.  1  priced  out  cost 

■Baaed  on  cost  e«pono«ce. 

•  Excludes  travwig  cos<a>-toreign  data  not  available. 

(g)  Determination  of  daily  wage  rate. 
The  foreign  wage  cost  is  deducted  from 

Table  1.— ABC  Bulk  Company,  Inc. 

tCalculation  of  Wage  Subsidy  Rates  <] 


subsidizable  wage  costs  to  determine 
the  daily  wage  subsidy  rate.  Table  1  is 
an  example  calculation  of  a  daily  wage 
subsidy  rate  using  the  procedures 
described  in  this  section. 

(h)  Unpredictably  timed  costs  (UTC) 
are  subsidized  by  calculating  costs 
incurred  during  the  pievious  six  months 
and  converting  them  faito  a  daily  rate.  A 
lump  sum  amount  would  be  paid  for 
special  lump  sum  assessments  or  for  per 
man-day  increases  to  benefits  plans 
which  become  effective  during  the  six 
months  following  the  establishment  of 
the  daily  rate.  In  either  case,  the 
percentage  subsidy  rate— which  is  the 
differential  percentage  between  the 
subsidizable  wage  cost  and  the  foreign 
wage  cost — is  used  to  establish  the 
amount  of  subsidy  payable  for  UTC 
incurred. 

(1)  UTC  expenses  such  as  severance 
pay  and  area  bonuses  shall  be  eligible 
for  subsidy  payment  without  obtaining 
prior  approval  and  subsidy  shall  be  paid 
as  a  lump  sum  amount. 

(2]  Expenses  such  as  shortfalls  in 
benefit  fund  contributions,  special 
assessments  for  benefits  funds,  and 
retroactive  wage  increases  may  be 
treated  as  UTC  if  the  cost  increase  was 
not  negotiated.  Such  costs  must  be 
approved  as  UTC  by  the  Director,  Office 
of  Ship  Operating  Costs.  To  the  extent 
such  expenses  qualify  for  UTC,  the 
Director  shall  determine  the  appropriate 
method  of  paying  subsidy — added  to  the 
per  diem  wage  subsidy  rate  and/or  as  a 
lump  sum  amount  treated  separately. 


(3) 


$4,162.60 
$4,578.24 

$4,578.24 

$5,539.40 

$6,139.57 


Collective  bargaining 
cost 


(4) 


$3,850.26 
$4,230.15 

$4.23015 

$4,966.90 

$5,504.06 


'  This  compuMnn  is  based  on  a  I 


Application  of  BLS  index  to  base  period 
cost 


(5) 


$3,850.29  X 1 .0645 = $4. 1 75.64 
$3.850.29x  1 .1816=$4,549.S0 
$3,850.29X1.2992=$S,002.30 
$3,850.29  X 1 .4044  :i=  $5,407.35 


Averagvig  in  tMsa 
periods  (4) -(.(5) 


(8) 


(7) 


■»x(4). 
1.1x(4)= 

.»X(4). 
1.1  X  (4)= 

.»X(4)= 

1.1  x(4). 

.a5x(4(. 

1.05x(4). 


$3,807.14 
>t4,653.17 
$4,104.34 
SS.016.42 
14,470.21 
t5,4e3.59 
SS.22BJ6 
$5,778.26 


r  vassst  entering  subsidized  service  in  May  1981. 


Base  period  cost 

Subsidizable  wage 
cost 

Foreign  cost 
percentage 

Foreign  wage  coat 

rats 

Wage  subsidy 

percentage  rate 

(12) +(9) 

$3.8509 
$5.45571 

S3.850.29 
$4,175.64 
$4,549.50 
$5,002.30 
$5,455.71 

32.96 
32.96 
32.15 
34.77 
33.99 

$".373.24 
$1,509.90 
$1,812.49 
$1,926.05 
$2,086.84 

$2,477.05 
$a665.74 
Sa737.01 
$3,076.25 
$3,366.87 

64.33 

63.84 
60.16 
61.50 
61.75 

§252J2    Matntenanc*  (upkeep)  and 
repair*. 

(a)  Basis  for  subsidy.  The  fair  and 
reasonable  maintenance  and  repair 
costs  not  compensated  by  insurance,  if 
eligible  for  subsidy  under  the  ODSA  and 
the  regulations  in  46  CFR  Part  272,  shall 
be  used  for  determining  the  daily 
amount  of  subsidy.  The  U.S.-foreign  cost 
differential  shall  be  determined  from 
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price  estimates  of  representative  items 
of  maintenance  and  repair  work  and  by 
using  the  repair  practices  of  the  foreign- 
flag  competition. 

(b)  U.S.- foreign  cost  differential. 
MARAD  shall  use  the  following 
procedures  for  calculating  the  U.S.- 
foreign  cost  differential  for  M&R. 

(1)  Cost  survey.  MARAD  shall  select  a 
sample  of  jobs  which  are  representative 
of  the  various  types  of  maintenance  and 
repair  work — drydocking  and 
underwater  repairs,  machinery  repairs, 
hull  and  deck  repairs,  electrical  repairs, 
exterior  painting  and  interior  painting, 
etc.  The  jobs  shall  be  described  ftiUy 
and  combined  into  a  standard  set  of 
specifications  based  on  a  particular  type 
of  vessel.  The  same  specifications  shall 
be  used  for  obtaining  all  price  estimates. 
MARAD  shall  request  reliable  and 
mutually  acceptable  ship  repair  cost 
experts  to  ascertain  the  U.S.  and  foreign 
M&R  prices.  MARAD  shall  survey 
foreign  countries  during  a  three-year 
cycle.  The  survey  year  prices  shall  be 
adjusted  in  the  years  between  surveys 
by  price  adjustments  estimated  by  the 
ship  repair  cost  experts. 

(2)  Country  cost  differential.  A 
country  cost  differential  shall  be 
determined  for  each  country  where 
work  was  performed  on  the  competitive 
vessels.  The  country  cost  differential 
shall  be  100  percent  minus  the  ratio  of 
the  estimated  foreign  price  to  the  U.S. 
price  estimate.  The  U.S.  price  estimate 
shall  be  representative  of  the  coastal 
area  included  in  the  subsidized  service 
(for  example  East  Coast)  or,  if  more  than 
one  coast  is  served,  the  coast  where  the 
company  is  home  based.  For  example: 

Determination  of  Countby  Cost 
Differential 

[Year-1985;  U.S.  Atlantic— GUI  Coast  Foreign  Coontry- 
Smgapore] 


Repair  category 


Oydockirtg  and  Underwater  Re- 


Tank  Oaarang  and  Coatmg.. 

Boiler  Repairs 

Macfunerv  Repairs 

Hu«  and  Deck  Repairs 

Pong  System _ _ 

Eieclncai  Repairs 

Extenor  Panting... 

intenor  Pantmg 

Estimate  Totals 


Foreign 
pnce 


$89.B40 
70.160 
10.545 
22.505 
33.500 
71.905 
12.340 
5.035 
390 


316.220 


U.S.  price 


$300,245 

77.060 

47.550 

106.165 

96.370 

215,830 

36.660 

30.640 

1.470 


917,010 


Foreign/U  S.  Pnce  Ratio— 34%. 
Country  Cost  DUterensal  (100-34)— 66%. 

(3)  Distribution  of  repairs.  The 
distribution  of  repairs  refers  to  the 
countries  where  M&R  work  was 
performed  on  the  vessels  of  the  foreign- 
flag  competitor.  When  data  on  the 
repairing  practices  are  obtained  directly 
from  the  foreign  competitor,  they  shall 
be  used.  If  information  about  such 


practices  is  unavailable — or  only 
partially  available— data,  published  by 
the  classification  societies  and  Lloyd's 
Voyage  Record,  reporting  the  dates  and 
localities  of  drydocking  and  completion 
of  the  various  types  of  vessel  surveys, 
shall  be  used  for  determining  the 
geographical  distribution  of  the 
unknown  repairing  practices.  For  diesel 
vessels,  there  are  three  basic  types  of 
survey — drydocking,  machinery,  and 
hull.  For  steam  vessels,  there  is  a  fourth 
survey — boiler— in  addition  to  the  other 
three  surveys.  Since  these  surveys  may 
be  performed  in  different  countries,  they 
are  weighted  in  order  to  determine  the 


distribution  of  repairs.  The  weighting 
factors  shall  be:  drydocking — 20  percent, 
machinery — 40  percent  (10  percent 
allocated  to  boiler  survey  on  steam 
vessels],  and  hull— 40  percent. 

(4)  U.S.-foreign  cost  differential.  The 
U.S.-foreign  cost  differential  for  the 
foreign-flag  competitor  shall  be 
determined  by  multiplying  the 
percentage  distribution  of  repairs  for 
each  country  where  repair  work  was 
performed  by  the  country  cost 
differential  for  that  country,  and  by 
adding  the  resulting  weighted  cost 
differential  for  all  countries.  For 
example: 


ABC  Bulk  Company,  Inc..  U.S.-Foreign  Cost  Differential.  1985 


Distributiun  ot  repa»s 

Country 

cost 

diltarenM 

percent 

Wemhtedcost 
differentials 

(1)  «  (2) 
(percent) 

Principal  competitor 

Country 

Percent 

Liberia _.„ 

(1) 
U.K 

IS 
20 
66 

(2) 
19 
36 
57 

<3) 

29 

72 

37  1 

Japan „ _ 

Smg^xxe.- _ _ 

U.S.-loreign  cost  differenlial .., 

1-_ 

(c)  Calculation.  The  U.S.-foreign  cost 
differential  is  applied  to  the 
subsidizable  maintenance  and  repair 
costs  to  establish  the  daily  M&R  subsidy 
amount. 

(1)  Subsidizable  costs.  The  period 
used  for  establishing  the  subsidizable 
maintenance  and  repair  costs  will 
generally  be  a  24-  to  36-month  period 
ending  in  the  year  prior  to  the 
subsidizable  year.  The  length  of  the 
period  will  be  the  number  of  months 
between  the  last  two  routine 
drydockings.  and  the  subsidizable  costs 
will  include  only  the  most  recent  routine 
drydocking.  The  costs  of  each  year  will 
be  indexed  to  the  subsidized  year  by  the 
BLS  Index  of  Shipbuilding  and  Repairing 
Employment  and  Average  Hourly 
Earnings.  The  eligible  costs  will  be 
divided  by  the  calendar  days  of  the 
period  to  establish  daily  average 
maintenance  and  repair  costs.  The  U.S.- 
foreign  differential  percentage 
applicable  to  the  most  recent  year  will 
be  applied  to  the  daily  average  cost  to 
determine  the  daily  M&R  subsidy 
amount. 

(2)  Data  submission  requirement.  The 
operator  is  required  to  submit  an  annual 
certified  statement  of  eligible  M&R 
expenses  for  each  month.  The  report 
shall  be  submitted  to  the  Director,  Office 
of  Ship  Operating  Costs.  The  report 
should  be  submitted  not  later  than  sixty 
(60)  days  after  the  close  of  each 
calendar  year. 


§  252^    Hull  and  machinery  insurance. 

(a)  Subsidy  items.  The  fair  and 
reasonable  net  premium  costs  (including 
stamp  taxes)  of  hull  and  machinery, 
increased  value,  excess  general  average, 
salvage,  and  collision  liability  insurance 
against  risks  and  liabilities  covered 
under  the  terms  and  conditions  of 
policies  approved  as  to  form  and 
coverage  by  MARAD,  less  lay-up 
returns,  shall  be  eligible  for  subsidy  and 
used  for  determining  the  U.S.-foreign 
cost  differential.  Port  risk  premiums  are 
eligible  for  subsidy  but  not  for 
determining  the  U.S.-foreign  cost 
differential. 

(b)  U.S.-foreign  cost  differential.  A 
U.S.-foreign  cost  differential  shall  be 
calculated  for  the  service.  Due  to  the 
difficulty  of  comparing  forms  and  costs 
of  hull  and  machinery  insurance 
coverages,  the  following  assumptions 
shall  be  used  for  estimating  the 
composite  premium  cost  of  the  foreign- 
flag  competitor, 

(1)  Coverage.  The  foreign  competitive 
vessels  have  the  same  types  and 
amounts  of  insurance  coverages  and 
deductible  averages  as  the  subsidized 
vessels. 

(2)  Premium  rate.  The  foreign 
competitive  vessels  are  insured  in  the 
British  market  and  the  rate  for  such 
vessels  is  the  same  as  the  British  market 
rate  for  the  subsidized  vessels.  If  the 
operator  carries  all  of  its  insurance  in 
the  American  market,  the  American 
market  rate  shall  be  assumed  to  be  the 
same  as  the  British  market  rate. 


I 
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(3)  Repairs.  Insurable  repairs  ol  the 
foreign  competitive  vesseU  are 
performed  in  the  same  countries  and  in 
the  same  distribution  as  non-insurable 
repairs,  and  the  cost  differential  for  such 
repairs  shall  be  the  same  as  the 
maintenance  and  repair  percentage 
differential. 

(4)  Particular  average.  The  percentage 
of  particular  average  repair  claims  for 
the  foreign  competitive  vessels  is  the 
same  as  the  percentage  of  particular 
average  repair  claims  for  the  subsidized 
vessels.  The  particular  average  portion 
of  the  premium  cost  for  the  subsidized 
vessels  shall  be  determined  as  follows: 

(i)  Percentage.  The  particular  average 
portion  of  the  premium  cost  shall  be 
determined  by  applying  a  percentage  to 
the  hull  and  machinery  premium  cost 
after  deducting  the  estimated  total  loss 
premium.  The  percentage  is  based  on 
insured  claims  experience.  The 
percentage  shall  be  determined  by 
dividing  the  total  of  underwriter's 
absorptions  for  particular  average 
domestic  repair  claims  paid  and 
estimated  by  the  total  of  underwriter's 
absorptions  for  all  claims  paid  and 
estimated  (excluding  total  loss  and 
constructive  total  loss  claims)  under  the 
hull  and  machinery  portion  of  the 
insurance  coverage,  except  that  such 
percentage  shall  not  exceed  eighty-Hve 
(85)  |}ercent.  The  percentage  is  based  on 
the  claims  experience  of  the  subsidized 
vessels  for  the  Rve  (5)  calendar  year 
period  preceding  the  subsidized  year. 
For  subsidized  operators  that  do  not 
have  five  years  of  claims  experience,  the 
average  percentage  of  particular 
average  domestic  repair  claims  for  all 
similar  subsidized  vessels  shall  be  used 
unless  the  operator  can  submit  data  to 
substantiate  its  own  claims  cost 
experience  on  similar  vessels. 

(ii)  Data  submission  requirement.  The 
operator  shall  submit  the  five  year 
claims  experience,  invoices  showing  net 
premium  costs  and  coverages  for  the 
subsidized  year,  and  lay-up  returns  for 
the  previous  year  to  the  Director,  Office 
of  Ship  Operating  Costs,  not  later  than 
sixty  (60)  days  after  the  close  of  each 
calendar  year. 

(c)  Calculation.  In  calculating  the 
subsidized  premium  cost,  the  following 
steps  shall  be  taken: 

(1)  The  particular  average  portion  of 
the  premium  cost  shall  be  adjusted  in 
order  to  give  effect  to  the  repair  cost 
differential  for  the  foreign  competitive 
vessels  by  applying  the  complement  of 
the  maintenance  and  repairs  percentage 
cost  differential  (100  percent  minus  die 
differential]  to  the  particular  average 
portion  of  the  premium  cost  The 
adjusted  particular  average  foreign 
premium  cost  shall  be  added  to  the  net 


premium  cost  excluding  the  particular 
average  portion  to  determine  the 
composite  foreign  premium  cost. 

(2)  The  foreign  premium  cost  shall  be 
subtracted  from  the  operator's  total 
premium  cost  to  determine  the 
difference  in  dollars.  The  percentage 
differential  is  determined  by  dividing 
the  dollar  difference  by  the  operator's 
total  premium  cost  An  example 
calculation  is  included  in  Table  2. 

(3)  The  net  premium  cost  of  the 
subsidized  vessels  shall  be  divided  by 
the  number  of  days  in  the  calendar  year 
and  the  resultant  daily  insurance  cost 
shall  be  multiplied  by  the  U.S.-foreign 
cost  differential  percentage  applicable 
to  the  most  recent  year  to  determine  the 
daily  amount  of  subsidy  for  hull  and 
machinery  insurance. 

Table  2.— ABC  Bulk  Company,  Inc., 
U.S./Foreign  Cost  Differential  for  Hull 
and  Machinery  Insurance — 1985 


1.  Foreign  Premium 
Cost: 

A.  Hull  and 
Machinery, 
Total  coverage... 
Average 

Premium  Rate 

in  British 

Market 

Premium  Cost 
in  British 

Market 

(Estimated 

Total  Loss 

Premium 

$92.741,966@ 

.48500%  ' >.. 

B.  Increased 
Value.  Total 

Coverage «.. 

Average 

Premium  Rate 

in  British 

Market ,.. 

Premium  Cost 
in  British 
Market 

C.  Excess 
Liability.  Total 
Coverage _.. 


).  Total  Premium 

Cost  if  Insured 

100%  in  British 

Market >. 

!.  Deduct 

Particular 

Average 

Portion: 

$936,379  Less 

$431,250= 

$505,129  X 

62%  » 


$92,741,996 


1.00966% 


431,250] 


1,083,325 


.32550% 


$936,379 


3,526 
None 


939,905 


313,180 


Table  2.— ABC  Bulk  Company,  Inc., 
U.S./Foreign  Cost  Differential  for  Hull 
and     Madiinety     Insurance— 1985 — 

Continued 


F.  Net  Premium 

Cost  Exclusive 

of  Particular 

Average 

628.725 

G.  Particular 

Average 

Adjustment 

Worldwide 
service 

P/A  Portion  of 

Premium  Cost. 

$313,180 

M&R  Subsidy 

Rate 

Comple- 

ment • 

84.48% 

Adjusted  P/A 

Foreign 

Premium  Cost.. 

264,574 

Add:  Net 

Premium  Cost 

(Excluding  P/ 

A) 

826,725 

2.  Foreign  Premium 

Cost 

891,299 

3.  Total  Premium 

Cost  to 

Subsidized 

Operators 

1.068,996 

4.  Differential  in 

Dollars* 

177.699 

5.  U.S.-Foreign  Cost 

Differential* „.. 

16.62% 

EiUmatad  ^row  total  Iom  rate  adtusted  lor  broker'! 
diaoounts,    pobcy    tax    and   tther   coeta.    aa   nacaaaaiy. 

'  Percentage  of  particular  average. 

•IOM  miniu  MUt  aabaidy  rate  of  the  aame  calendar 
year. 

*  Line  3  le«a  line  2. 

*  Line  4  divided  by  line  S. 


§252.34    Protection  and  Indemnity 
Ineurane*. 

(a)  Subsidy  items.  Items  eligible  for 
determination  of  subsidizable  costs  and 
the  U.S.-foreign  cost  differential  are: 

(1)  Premiums.  The  fair  and  reasonable 
net  premium  costs  (including  stamp 
taxes)  of  protection  and  indemnity, 
excess  insurcmce,  second  seamen's 
insurance,  "tovalop"  or  other  forms  of 
pollution  insurance,  bumbershoot  (only 
that  portion  identified  as  applicable  to 
P&I  insurance),  cargo  liability  if 
excluded  bom.  the  pronary  policy, 
supplemental  calls  against  liabilities 
covered  under  the  terms  and  conditions 
of  poUcies  approved  as  to  form  and 
coverage  by  MARAD^  less  lay-up  return 
premiums,  shall  be  eligible  for  subsidy 
and  used  for  determining  the  U.S.- 
foreign  cost  differential. 

(2)  Deductibles.  The  fair  and 
reasonable  cost  of  crtw  claims  paid  by 
and  pending  with  the  operator  under  the 
deductible  provision  of  the  protection 
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and  indemnity  insurance  policy 
approved  as  to  form  and  coverage  by 
MARAD.  to  the  extent  that  such  cost 
would  have  been  paid  by  the  insurance 
underwriter  under  the  terms  of  the 
policy,  except  for  the  fact  that  it  did  not 
exceed  the  deductible  provision  of  the 
policy,  shall  be  eligible  for  subsidy.  For 
subsidy  purposes,  the  deductible 
absorption  shall  not  exceed  $5C,000  for 
each  accident  or  occurrence,  provided 
however,  that  benefits  paid  on  unearned 
wages,  if  excluded  from  coverage  under 
the  protection  and  indemnity  insurance 
policy,  shall  be  eligible,  notwithstanding 
that  the  deductible  provisions  of  the 
policy  may  be  exceeded. 

(b)  Assumptions  made  in  calculation. 
For  purposes  of  determining  subsidy  for 
protection  and  indemnity  insurance,  it 
shall  be  assumed  that  the  cost 
differential  between  the  subsidized 
vessels  and  the  foreign  competitive 
vessels  is  limited  to  those  portions  of 
premium  costs  and  deductible 
absorptions  which  are  related  to  crew 
liability  and  that  the  cost  of  all  odier 
liabilities  is  the  same  for  both  the 
subsidized  vessels  and  the  foreign 
competitive  vessels. 

(c)  Calculation.  The  following  is  the 
method  of  calculating  the  U.S.-foTeign 
cost  differential  for  premiums: 

(1)  General.  A  differential  shall  be 
calculated  for  the  servjce  of  the  vessels. 
Since  the  premium  cost  for  all  other 
liabilities  is  assumed  to  be  the  same  for 
both  the  U.S.  and  foreign  competitive 
vessels,  the  calculation  of  the 
differential  for  protection  and  indemnity 
insurance  premiums  is  in  effect  based 
on  the  difference  between  U.S.  and 
foreign  premium  costs  for  crew 
liabilities.  Premium  costs  are  determined 
in  costs  pa-  gross  registered  ton  (GRT). 

(2)  Reporting  requirement  The 
operator  shall  submit  the  total  premium 
cost  for  the  subsidized  year,  plus  any 
supplemental  calls  and  lay-up  return 
premiums  not  previously  reported,  to  the 
Director,  Office  of  Ship  Operating  Costs, 
not  later  than  60  days  after  the 
beginning  of  such  year.  The  data  shall 
be  supported  by  invoices  from  the 
insurance  underwriter. 

(3)  U.S.  crew  liability  cost  the  crew 
liability  portion  of  the  total  premium 
cost  shall  be  determined  by  applying  a 
percentage  to  the  total  premium  cost 
based  on  five  (5)  years  of  claims 
experience  for  the  five  years 
commenciiig  six  years  prior  to  January  1 
of  the  subsidized  year.  The  percentage 
shall  be  determined  by  dividing  the  total 
of  underwriter's  absorptions  for  crew 
claims,  paid  and  estimated,  by  the  total 
of  underwriter's  absorptions  for  all 
claims,  paid  and  estimated.  The  crew 
claims  portion  shall  be  limited  to  eighty- 


five  (85)  percent  unless  the  operator  can 
substantiate  a  higher  percentage  as  a 
result  of  having  crew  liability  and  all 
other  liabilities  insured  with  difiier«nt 
underwriters.  The  operator  shall  submit 
the  five-year  claims  experience  not  later 
than  60  days  following  the  close  of  each 
calendar  year. 

(4)  All  other  liabilities  cost— U.S.  and 
foreign.  The  all  other  liabilities  portion 
of  the  U.S.  premium  cost  shall  be 
determined  by  subtracting  the  crew 
liability  portion  from  the  total  premium 
cost  The  same  cost  shall  be  used  for  the 
all  other  liabilities  portion  of  the  foreign- 
flag  competitor's  premium  cost 

(5)  Foreign  crew  liability  cost  The 
crew  liability  cost  of  each  principal 
foreign-flag  competitor  shall  be  used,  if 
reliable  cost  data  can  be  obtained.  If 
such  data  cannot  be  obtained  for  a 
principal  competitor,  and  it  is 
determined  that  such  competitor  has  a 
non-national  crew,  the  crew  liability 
cost  for  similar  vessels  registered  under 
the  flag  of  the  crew's  nationality  may  be 
used,  at  the  Board's  discretion,  provided 
reliable  cost  data  are  obtained.  If  no 
reliable  cost  data  are  obtained  for  a 
competitor,  the  crew  liability  cost  for 
that  competitor  shall  be  estimated  l^ 
multiplying  the  subsidized  operator's 
crew  liability  portion  of  the  total 
premium  cost  by  the  ratio  of  that 
competitor's  wage  costs  (FC)  to  the 
subsidized  operator's  wage  costs  fWC), 
as  determined  in  the  calculation  of  the 
wage  differential. 

(6)  U.S.-Foreign  cost  differential.  The 
U.S.-foreign  cost  differential  shall  be  the 
excess  of  the  operator's  total  premium 
cost  over  the  principal  foreign-flag 
competitor's  estimated  total  premium 
cost,  expressed  as  a  percentage, 
calculated  in  the  following  manner. 
ABC  Bulk  Company.  Inc..  Pbotection  and 
iNOEMNmr  Insurance  Premiums.  1985 


UnIM 
Saw 

LtMria 

Cre«rl*i«y._ _ 

M  attar  MWy       

>C3.ge 

(1.08 

■tl.27 

ti.oe 

ToMooM... 

SS.04 

>?33 

$i71 
83.77 

DKHwHiil    LMjwm     01     U^. 
CO*  oiwr  toraign  ooM 

US-fcraign     ooM     mHmmm 
<pci) 

CKMr  11111% 


to  taW  GRT  mmwm  rMB  cH  S5.04 
■iil%  dBH  otilMMd  b*  Minlinw  * 


MOT«.-Tla   unii^^MiJ 


I  Am  ioraiaM  ooat «  aw 


(d)  Daily  subsidy  rate.  The  daily 
subsidy  rate  shall  be  calculated  in  the 
following  manner 

(1)  Premiums.  The  net  premium  costs 
per  calendar  day  for  the  subsidized  year 
shall  be  multiplied  by  the  U.S.-foreign 
cost  differential  percentage  determined 
for  the  most  recent  year.  The  product 
shall  be  the  daily  amount  of  subsidy  for 
P&I  premiums. 

(2)  Deductibles,  (i)  The  eligible  iUness 
and  injury  crew  claims  paid  and 
pending  for  each  calendar  year  of  a 
three-year  period  commencing  six  years 
prior  to  January  1  of  the  subsidized  year. 
shall  be  recalculated,  if  necessary,  to 
reflect  the  operator's  current  deductible 
levels.  These  expenses,  after  audit,  shall 
be  multiplied  by  the  percentage  wage 
differential,  and  determined  in  the 
calculation  of  wage  subsidy  for  the 
appropriate  fiscal  period.  The  resulting 
calendar  period  PftI  deductible  subsidy 
for  the  three-year  period  shall  be 
divided  by  the  voyage  days  for  the 
period  to  arrive  at  an  aggregate  daily 
P&I  deductible  subsidy.  The  aggregate 
fiscal  period  wage  subsidy  accrued  for 
the  three-year  period  shall  be  divided  by 
the  voyage  days  for  the  period  to  arrive 
at  an  aggregate  daily  wage  subsidy 
amount  The  aggregate  daily  P&I 
deductible  subsidy  for  the  three-year 
calendar  period  shall  be  divided  by  the 
aggregate  daily  wage  subsidy  for  the 
three-year  period.  The  P&I  deductible 
differential  shall  be  divided  by  the  fiscal 
period  wage  differential  in  the  service 
for  the  three-year  period,  and  the 
resulting  percentage  shall  be  applied  to 
the  wage  per  diem  calculated  for  each 
ship  type  in  the  service  to  derive  the 
daily  amount  of  subsidy  for  PftI 
deductibles.  As  to  pending  claims 
previously  recognized  in  the  historical 
period,  only  the  amount  of  changes  in 
cost  %vith  respect  to  such  claims  shall  be 
subsequently  recognized.  The  following 
methodology  shall  determine  subsidy  for 
P&I  deductibles. 


Determination  of  Daily  Amount  of  Subsidy  for  P&i  Deductibles 


P*l  <Muc«U«  C.Y.  _^ 

DM.  toraign/U.S.  wag*  ooat  (pet).. 

SutMidy.„ 

Voyagadqn 


CMndv 
VMr  1879 


11,080.000 

2600 

«43e,800 

1.140 


yaw  1980 


t1 .220.000 

23.00 

(280.800 

1.100 


'1881 


S1 ,400,000 

20.00 

S280.000 

1.22S 


Tow 


•997,400 
3.465 


Awwags  aiiNiity  par  voyaga  day  (I997,400-3.4S5  days) =$287.85. 


BEST  COPY  AVAILABLE 


40432 


I 

Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7,  1986  /  Rules  and  Regulations 


Voyagxiqrt.. 
Subwty 


Facal  year 
1979 


S7,660 

1,090 

S8.349.400 


Fiscal 


cat  year 
1960 


$7,700 

1.180 

19,066.000 


Rical  yaar 
1961 


$8,050 

1.230 

$9,901,500 


Total 


3.500 
$27,336,900 


day  (S27,336.900h-3,500  day»> 
to  waga  OOS  $267.85 -i- $7.61 0.54. 


T.a  90  aNp  typa 

Daly 
1/1/65 

Ratio 
dadto 

(pcO 

ded. 
OOS 
1/1/85 

C4-A „ 

ill 

X3.69 
X3.8e 
X3.68 

$332  10 

C5-a 

C6-C ._ 

343.17 
364  34 

(ii)  In  cases  where  national  insurance 
schemes  cover  crew  claims  costs  in  their 
entirety,  resulting  in  no  cost  to  the 
foreign  competitor  for  deductible 
absorptions,  the  composite  percentage 
differential  for  wages  shall  be  adjusted 
by  substituting  a  zero  cost  for  such 
foreign  competitor  in  the  calculation  of 
the  differential.  The  adjustment  of  the 
wage  percentage  differential  shall  not  be 
used  for  Japan,  where  operators  incur 
minimal  costs  for  deductible 
absorptions,  rather  than  no  costs.  For 
Japan,  the  insurance  related  costs  which 
are  normally  included  in  the  calculation 
of  Japanese  wage  costs  shall  be 
excluded  in  adjusting  the  wage 
percentage  differential  for  this  purpose. 

(3)  Data  submission  requirement  The 
operator  is  required  to  submit  annually 
a  certified  statement  of  eligible  and 
audited  crew  claims  as  identified  in 
paragraph  (d)(2)  of  this  section  for  the 
historical  period  identified  therein.  The 
report  shall  be  submitted  to  the  Director, 
Office  of  Ship  Operating  Costs,  no  later 
than  January  1  of  the  subsidized  year. 

12.  Section  252.40  is  revised  to  read  as 
follows: 

S  252.40    PayiiMirt  of  utMldy. 

Submission  of  voucher.  At  the  close  of 
each  calendar  month,  the  subsidized 
operator  may  submit  a  voudier,  and 
include  for  payment  in  such  voucher  the 
amount  of  ODS  accrued  for  the  voyages 
terminated  during  the  period. 

13.  Section  252.41  is  revised  to  read  as 
follows: 

925^41    Subsidy  billing  procMhjrM. 

(a)  Subsidy  voucher— (1)  Form. 


$7,810.54. 
c3.68%. 

Requests  for  payment  of  ODS  shall  be 
submitted  on  a  public  voucher.  Standard 
Forms  1034  and  1034A,  which  can  be 
obtained  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC.  20402. 

(2)  Copies.  TTie  operator  shall  submit 
the  original  and  3  copies  of  the  voucher 
to  the  MARAD  Region  Director  for 
payment.  The  original  and  2  copies  must 
be  supported  by  schedules  and  an 
affidavit.  The  third  copy  is  the  payee's 
copy  and  need  not  be  supported. 

Schedule  B 

(Company]    

ODS  Accrued  for  the  Month  of 


(b)  Schedules  and  affidavit.  (1)  The 
following  schedules  shall  be  used  for 
calculating  the  amount  of  ODS  payable: 


Schedule  A 

(Company) 
ODSANc- 


ODS  Accrued  During  Fiscal  Year  19 — 
ODS  Payable  for  the  Month  of 


Total  accniad  COS 
(sched.  B) 

Les  ODS  reductions: 
reducad  craw  (sctwd. 
C) 

Net  ODS  accrued 


Lass  previous  payments 
OOS  payable 


Cwrent 

toucher 


PrewMS 
voucher 


Total 


1          Vessel  name 

No. 

Voyage  dataa 

days 

Per 
diem 
rates 

Accrued 

From 

To 

subsidy 

$ 

$ 

$ 

OOS  peyable  for  unpasdictably  limed  expenses  not  indiirtnri  in  daily 
amount  (attach  supportins  supporting  information) 

Total  accruad  subsidy  |anlar  on  Schedule  A) _ ^ 

s 

Schedule  C 

(Company) 


Reduced  Crew  Periods 


Vessel 

Reduced  craw 
dates 

No.  Ol 

crew 
days  (a) 

No.  of 

crew 
reduced 

Man- 
days 

Marvday 

amount 

Re- 
duced 

From 

To 

crew 
reduc- 
tion 

X 
X 
X 
X 

- 

X 
X 
X 
X 

$ 

$ 



., 



Total    reduced    orew   reduction 
(enter  on  SchecUe  A) 

I)  if  unlicensed  crew,  indicata  (b). 


(2)  A  notorized  affidavit  as  shown 
below  shall  be  signed  by  an  official  of 
the  subsidized  operator  who  is  familiar 
with  the  ODSA.  these  regulations,  the 
operation  of  the  subsidized  vessel,  and 
the  accounts,  books,  records,  and 
disbursements  of  the  subsidized 
operator  relating  to  such  operation: 
Affidavit  I 

State  of .. 

City  of 


County/Parish  of- 


I. ■  being  duly  sworn,  depose  and  say 

that  I  am (title)  of  the (herein 

referred  to  as  the  "Operator"),  and  as  such 
am  familiar  with  (a)  provisions  of  the 
Operating-Differential  Subsidy  Agreement, 

Contract  No. ,  dated  as  of ,  as 

amended,  to  which  the  Operator  is  a  party; 
and  (b)  the  regulations  governing  the 
payment  of  operating^ifferentiai  subsidy  for 
bulk  cargo  vessels,  PART  252,  Title  46,  CFR: 
and  (c)  the  operation  of  the  vessels  covered 
by  said  Agreement  and  regulations;  and  (d) 
the  accounts,  books,  records,  and 
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- 

Total 

1 

Accrued 
subsidy 

S 

Re- 
tkxMd 

aim 
raduc- 

tnn 

disbureements  of  the  Operator  relating  to 
such  operation. 

Referring  to  the  public  voucher  dated 
— — — ,  covering  voyage  days  allowed  for 
subsidy  during  the  periods  commencing 

,  and  ending ,  and  attached, 

submitted  by  said  Operator  concurrent 
herewith  for  a  payment  on  account  in  the  sum 

of ,  under  said  Agreement.  I  further 

depose  and  say  that  to  the  best  of  my 
knowledge  and  belief,  the  Operator  has  fully 
complied  with  the  terms  and  conditions  of 
said  Agreement  and  regulations,  apphcable 
orders,  rulings  and  provisions  of  the 
Merchant  Marine  Act  1936,  as  amended,  and 
is  entitled,  under  the  provisions  of  said 
Agreement  and  regulations,  orders  and 
rulings  applicable  thereto,  to  the  amount  of 
the  payment  on  account  requested;  and 
further  depose  and  say  that  the  vessels 
named  in  the  attached  schedules  were  in 
authorized  service  for  the  vessel  operating 
days  on  which  the  payment  is  requested  and 
has  not  included  in  the  calculation  of  the 
amount  of  subsidy  claimed  in  the  attached 
voucher  any  costs  of  a  character  that  the 
Maritime  Administration,  or  Secretary  of 
Transportation  acting  by  and  through  the 
Maritime  Subsidy  Board  or  any  predecessor 
or  successor,  had  advised  the  Operator  to  be 
ineligible  to  be  so  included,  or  any  costs 
collectible  from  insurance,  or  from  any  other 
source. 

Payment  by  the  Maritime  Administration  of 
all  or  part  of  the  amount  claimed  herein  shall 
not  be  construed  as  approval  of  the 
correctness  of  the  amount  stated  to  have 
been  due.  nor  a  waiver  of  any  right  of  remedy 
the  Maritime  Administration,  or  Secretary  of 
Transportation,  acting  by  and  through  the 
Maritime  Subsidy  Board,  or  any  predecessor 
or  successor,  may  have  under  the  terms  of 
said  Agreement  or  otherwise. 

I  further  depose  and  say  that  this  affidavit 
is  made  for  and  on  behalf  and  at  the  direction 
of  the  Operator  for  the  purpose  of  inducing 
the  Maritime  Administration  to  make  a 
payment  pursuant  to  the  provisions  of  the 
aforesaid  Operating-Differential  Subsidy 
Agreement  as  amended. 


Subscribed  and  sworn  to  before  me.  a 
Notary  Public,  in  and  for  the  aforesaid 

County  and  State,  this day  of 

My  commission  expires , 

Notary  PubHc 


(b)  Appeals  of  administrative 
determinations.— {1)  Policy.  An  opei^tor 
who  disagrees  with  the  findings, 
interpretations  or  decisions  of  the 
Contracting  Officer  with  respect  to  the 
administration  of  this  part  may  submit 
an  appeal  from  such  findings, 
interpretations  or  decisions  as  follows: 

(i)  Appeals  shall  be  made  in  writing  to 
the  Secretary,  Maritime  Subsidy  Board, 
Maritime  Administration,  within  60  days 
following  the  date  of  the  document 
notifying  the  operator  of  the 
administration  determination  of  the 
Contracting  Officer.  In  his  appeal  to  the 
Secretary  the  operator  shall  indicate 
whether  or  not  he  desires  a  hearing. 

(ii)  Tlie  appellant  will  be  notified  in 
writing  if  a  hearing  is  to  be  held  and 
whether  he  is  required  to  submit 
additional  facts  for  consideration  in 
connection  with  the  appeal. 

(iii)  When  a  decision  has  been 
rendered  by  the  Board,  the  appellant 
will  be  notified  in  writing. 

(2)  Appeal  to  the  Secretary  of 
Transportation.  An  operator  who 
disagrees  with  the  Board  may  appeal 
such  findings  and  determinations  by 
filing  a  written  petition  for  review  of  the 
Board's  action  with  the  Secretary  of 
Transportation.  The  petition  shall  be 
filed  in  accordance  with  provisions  of 
the  Department  of  Transportation 
pertaining  to  Secretarial  review. 

(3)  Hearings.  The  Rules  of  Practice 
and  Procedures,  46  CFR  Part  201. 
Subpart  M.  shall  be  followed  for  all 
hearings  granted  under  46  U.S.C.  1176 
and  46  CFR  252.42. 

By  order  of  the  Maritime  Administrator. 

Dated:  October  31, 1988. 
James  E.  Saaii, 

Secretary,  Maritime  Administration. 
[FR  Doc.  86^24977  Filed  11-6-86;  8:45  am) 

BOUNO  CODE  4t10-S1-M 


(3)  The  subsidized  operator  shall 
furnish  its  own  supply  of  supporting 
schedules  and  affidavit. 

14.  Section  252.42  is  revised  as 
follows: 

§252.42    AppMltprocMlwM. 

(a)  Appeals  of  annual  or  special 
audits.  An  operator  who  disagrees  with 
the  findings,  interpretations  or  decisions 
in  connection  with  audit  reports  of  the 
Office  of  the  Inspector  General  and  who 
cannot  settle  said  differences  by 
negotiation  with  the  Contracting  Officer 
may  submit  an  appeal  to  the  Maritime 
Administrator  from  such  findings, 
interpretations  or  decisions  in 
accordance  with  Part  205  of  this  chapter. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[VM  Docket  No.  86-26;  RM-S113] 

Radio  Broadcasting  Servicee;  Fresno. 
CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  document  allots  Channel 
257A  to  Fresno,  California,  as  that 
community's  eighth  commercial  FM 
service,  in  response  to  a  petition  filed  by 
New  Life  Enterprises,  Inc. 

With  this  action,  this  proceeding  is 
terminated. 


EFFECnvc  DATE  December  1, 1986;  The 
window  period  for  filing  applications 
will  open  on  December  2, 1986,  and 
close  on  December  31, 1986. 
rou  FURTHDi  infohmation  contact 
Nancy  V.  Joyner,  (202)  634-6530,  Mass 
Media  Bureau. 

•WVtEiKMTAIIY  MFOflMATlON:  This  is  a 
simmiary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-26, 
adopted  September  26, 1986,  and 
released  October  23. 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    [AmwKted] 

2.  In  5  73.202.  (b)  the  table  of 
allotments  is  amended  by  adding 
Channel  257A  to  the  entry  for  Fresno, 
California. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  86-25156  Filed  11-6-86:  8:45  am) 

BIUMQ  COOE  tJti-01-m 


47  CFR  Part  73 

(MM  Docket  No.  86-17;  RM-4973] 

Radio  Broadcasting  ServicM;  Kings 
Beach,  CA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
299A  to  Kings  Beach,  California,  as  that 
community's  first  local  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
Eric  R.  Hilding. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECnVE  DATE:  December  1, 1988;  the 
window  period  for  filing  applications 
will  open  on  December  2. 1986,  and 
close  on  December  31, 1986. 
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FQR  RNITNER  INPOMIATION  CONTACT: 

Nancy  V.  Joyner,  (202)  634-«530,  Mass 
Media  Bureau. 

•UPMAKNTANV  HVOflMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-17, 
adopted  September  3a  1988,  and 
released  October  23, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [AnMfMtad] 

2.  In  5  73.202(b).  the  Table  of 
Allotments  is  amended  by  adding  Kings 
Beach,  Channel  299A.  under  California. 
Federal  Communications  Commission. 
Chariea  Scbott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  86-25157  Filed  ll-6-fl6;  8:45  am] 

BKIMO  CODE  tTII-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  85-379;  RM-S091] 

Radio  Broadcasting  Servicet;  Franklin, 
VA 

AOENCV:  Federal  Communications 

Commission. 

action;  Final  rule. 

summary:  This  document  allots  Channel 
289A  to  Franklin,  Virginia,  as  that 
community's  first  FM  service  at  the 
request  of  Franklin  Broadcasting 
Corporation.  A  site  restriction  of  6.6 
kilometers  (4.1  miles)  west  of  the 
community  is  required.  The  window 
periods  for  filing  applications  on 
Channel  269A  will  be  announced  at  a 
later  date.  With  this  action,  this 
proceeding  is  terminated. 
EFFECmfE  DATE:  December  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  85-379, 


adopted  September  26, 1986,  and 
released  October  23, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fiom  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  TTie  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.B.C.  154,  303. 

S  73.202    [Amended] 

2.  In  §73.202  (b),  the  table  of 
allotments,  the  entry  for  Franklin, 
Virginia  is  amended  to  add  Channel 
269A. 

Cliarles  Schott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  86-25158  Filed  11-6-88;  8:45  am] 

BILUNG  CODE  (712-OI-M 


47  CFR  Part  73 

[MM  Docket  85-90;  FCC  86-433] 

Broadcast  Services;  Directional 
Antenna  Proof  of  Performance 
Measurements  and  Design 
Specifications;  Petitions  for 
Reconsideration 

AGENCY:  Federal  Communications      J 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 


SUMMARY:  This  action  is  taken  in 
response  to  petitions  for  reconsideration 
of  the  Report  and  Order  [Report]  in  this 
proceeding,  (50  FR  47051,  November  14. 
1985).  That  decision  deregulated  the 
rules  requiring  proof  of  performance 
measurements  (proofs)  by  AM  stations 
using  directional  antennas  (DAs).  The 
Report  also  deleted  from  the  Rules 
criteria  for  antenna  monitor  sampling 
system  approval  This  action  reaffirms 
that  decision. 

EFFECTIVE  DATE:  November  24, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Wong  or  Jrfm  Reiser,  Policy  and 
Rules  Division,  Mass  Media  Bureau, 
(202)  632-9660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 


MM  Docket  85-90,  adopted,  October  6, 
1986,  and  released  October  17. 1986.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washiagton,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

Summary  of  Memoiandum  Opinion  and 
Order 

1.  The  Report  in  this  proceeding 
deregulated  the  rules  for  AM-DA 
operation.  Petitions  for  reconsideration 
of  that  decision  were  filed  by  The 
Association  of  Federal  Communications 
Consulting  Engineers  (AFCCE)  and  by 
du  Treil-Rackley  Consulting  Engineers 
(du  Treil-Rackley). 

2.  First,  the  Memorandum  Opinion 
and  Order  [Order]  denies  the  AFCCE 
petition.  That  petition  sought 
amendment  of  the  Rules  to  sanction  the 
use  of  nondirectional  measurements  in 
performing  partial  proofs.  The  Order 
finds  it  unnecessary  to  incorporate  such 
an  acknowledgement  into  the  Rules. 

3.  Second,  the  Commission  denies  a 
request  of  du  Treil-Rackley  to  reinstate 
the  criteria  defining  an  acceptable 
sampling  system,  as  the  deleted 
information  can  easily  be  obtained  in  a 
public  notice.  The  Otder  does,  however, 
add  a  Note  to  the  Rules  explaining  to  all 
interested  parties  the  existence  of  the 
public  notice. 

Regulatory  Flexibility  Infonnation 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it  is 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  it  does  not  adopt  significant 
Rule  amendments. 

5.  The  Secretary  shall  cause  a  copy  of 
this  Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  Small 
Business  Administration,  in  accordance 
with  section  603(a]  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601  eteeq],  (1981). 

Paperwork  Reduction  Act  Statement 

6.  The  Memorandam  Opinion  and 
Order  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
contain  no  new  modified  form, 
information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Rules  and  Regulations 


40435 


record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Ordering  Clauses 

7.  Accordingly.  It  Is  Ordered.  That  the 
petition  for  reconsideration  fded  by  the 
Association  of  Federal  Communications 
Consulting  Engineers  Is  Denied. 

8.  It  Is  Further  Ordered,  That  the 
petition  for  reconsideration  filed  by  du 
Treil-Rackley  Is  Granted  to  the  extent 
specified  above,  and  Is  Denied  in  all 
other  respects. 

9.  It  Is  Further  Ordered.  That  Part  73 
of  the  Commission's  Rules  Is  Amended 


as  set  forth  below,  effective  November 
24, 1986. 

10.  It  Is  Further  Ordered,  That  this 
proceeding  Is  Terminated. 

11.  Authority  for  these  actions  is 
contained  in  sections  4,  and  303  of  the 
Communications  Act  of  1934,  as 
amended. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Amendatory  Text 

47  CFR  Part  73  is  amended  as  follows: 
1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  and  405. 


2.  Section  73.68  is  amended  by  adding 
a  Note  following  paragraph  (b)  to  read 
as  follows: 

S73.6S    Sampling  systems  for  antMina 

monitors. 

***** 

(b)  *  *  * 

Note. — A  public  notice  giving  additional 
information  on  approval  of  antenna  sampling 
systems  is  available  upon  request  from  the 
FCC's  current  copy  contractor. 
♦         *         »         •  . 

William  J.  Tricarico, 

Secretary. 

|FR  Doc.  86-25155  Filed  11-6-86;  8:45  am) 

BILUNG  CODE  C712-01-W 
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Proposed  Rules 


Federal  Register 

Vol.  51,  No.  216 

Friday,  November  7,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  335 

Promotion  and  Internal  Placement 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  proposes  to  amend 
its  regulations  on  promotion  and 
internal  placement.  This  amendment  is 
being  proposed  together  with  a  major 
revision  of  chapter  335  of  the  Federal 
Personnel  Manual  [FPM).  These  changes 
are  intended  to  preserve  basic 
management  rights  and  flexibilities, 
emphasize  cost  effectiveness  over 
procedural  complexity,  and  ensure 
adherence  to  basic  merit  principles.  The 
corresponding  FPM  chapter  was 
submitted  to  agencies  and  employee 
organizations  for  comment  in  July,  1985. 
A  copy  of  the  chapter,  which  contains 
specific  policies,  advice,  and  guidance  to 
agencies  amplifying  these  regulations,  is 
available  upon  request  from  the  contact 
office  below. 

date:  Comments  must  be  submitted  on 
or  before  January  6, 1987. 
ADDRESS:  Send  or  deliver  comments  to 
Don  Holum,  Chief,  Staffing  Policy 
Analysis  Division,  Office  of  Personnel 
Management,  Room  6504, 1900  E  Street, 
NW.,  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raleigh  M.  Neville,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION:  OPM  is 

proposing  to  revise  and  strengthen  its 
regulations  and  instructions  to  agencies 
governing  promotion  and  competitive 
internal  placement  actions  in  the 
competitive  civil  service  by  amending 
this  part  and  FPM  chapter  335.  The 
following  are  among  the  more  important 
changes  being  proposed. 

a.  Area  of  consideration  is  revised  to 
specify  that  it  is  a  geographical  and/or 
organizational  area  which  must  be  as 
broad  as  practicable  and  applies  only  to 


actions  for  which  competition  is 
required. 

b.  Agency  promotion  plans  must 
provide  for  open  competition  and  may 
not,  as  a  matter  of  policy,  exclude 
"outside"  candidates.  (Consideration 
may  be  restricted  for  individual 
promotion  actions). 

c.  Agencies  may  not  give  unwarranted 
first  consideration  for  promotion  to  a 
particular  group  of  employees. 

d.  Performance  appraisals  must  be 
given  significant  weight  in  evaluating 
candidates  for  promotion.  No  employee 
may  be  promoted  unless  his  or  her  most 
recent  rating  of  record  is  "Fully 
Successful"  or  higher. 

e.  The  content  of  the  crediting  plans 
and  the  weight  assigned  to  individual 
factors  in  evaluating  candidates  for 
promotion  must  be  based  on  the  actual 
requirements  of  the  job  to  be  filled  and 
are  entirely  within  management's 
discretion  to  determine. 

f.  The  decisions  of  if  and  when  to 
promote  rest  with  agency  management. 
Agencies  may  not  adopt  policies  that 
allow  virtually  automatic  promotions 
upon  meeting  time-in-grade 
requirements,  but  must  make  promotion 
decisions  in  each  individual  case  based 
on  qualifications,  performance, 
availability  of  higher  grade  work, 
budget,  and  other  management 
considerations. 

g.  The  selecting  official  may  select,  or 
non-select,  from  any  appropriate  source 
of  candidates,  at  any  point  in  the 
selection  process. 

h.  To  prevent  abuse,  controls  are 
placed  on  reclassification  actions 
involving  a  change  in  duties. 

i.  An  exception  from  competition  is 
allowed  for  repromotion  to  any  grade 
formerly  held  under  nontemporary 
appointment  provided  the  employee  was 
not  separated  or  demoted  for  cause. 

j.  Agencies  are  allowed  to  make  term 
promotions  without  coming  to  OPM. 

k.  An  employee  serving  under  a  term 
or  temporary  prmnotion  may  be 
returned  to  his  or  her  former  grade  level 
at  any  time  without  adverse  action  or 
reduction  in-force  procedures. 

1.  Corrective  action  must  be  based  on 
the  loss  of  an  opportunity  or  benefit. 

m.  Employees  may  not  grieve 
nonselection  for  promotion  or 
reassignment  from  a  group  of  properly 
ranked  and  certified  candidates,  or 
failure  to  receive  a  noncompetitive 
promotion. 


The  provisions  of  the  current 
S  335.101,  effect  of  position  change  on 
status  and  tenure,  are  beng  removed 
from  this  part  and  vwll  be  included  in 
Part  212  at  a  later  date. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  by  section  1(b)  of 
E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
Employees. 

List  of  Subjects  in  5  CFR  Part  335 

Government  employees. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  OPM  proposes  to  revise 
Part  335  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  335— PROMOTION  AND 
INTERNAL  PLACEMENT 

Subpart  A— General  Provisions 

Sec.  j 

335.101  Agency  authority  to  promote, 
demote,  and  reassign. 

335.102  Agency  promotion  and  placement 
plans. 

335.103  Eligibility  for  promotion. 

335.104  Requirements  for  competition. 

335.105  Exceptions  from  competition. 

335.106  Evaluating  candidates. 

335.107  Corrective  actions. 

335.108  Appeals  and  grievances. 
Authority:  5  U.S.C.  3301,  3302,  E.0. 10577. 

Subpart  A— General  Provisions 

§  335. 1 0 1    Agency  auttiorlty  to  promote, 
demote,  and  reassign. 

Subject  to  §  335.102,  an  agency  may: 

(a)  Promote,  demofte,  or  reassign 
career  and  career-conditional 
employees. 

(b)  Reinstate  or  transfer  career  and 
career-conditional  employees  in 
accordance  with  Part  315  of  this  chapter. 

(c)  Promote,  demote,  or  reassign 
overseas  limited  employees  who  are  not 
serving  imder  temporary  appointments 
limited  to  1  year  or  less  to  any  position 
to  which  an  initial  appointment  of  the 
same  type  is  authorized  by  Part  301  of 
this  chapter. 
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(d)  Promote,  demote,  or  reassign 
status  quo  employees. 

(e)  Promote,  demote,  or  reassign  term 
employees  to  any  position  that  may 
properly  be  filled  by  term  appointment. 

(0  Promote,  demote,  or  reassign,  or 
transfer  Veterans'  Readjustment 
Authority  appointees  as  prescribed  in 
Part  307  of  this  chapter. 

(g)  Promote,  reassign,  or  transfer 
student  appointees  in  career-related 
work  study  programs  authorized  under 
E.0. 12015. 

(h)  Reassign  employees  serving  under 
a  temporary  appointment  pending 
establishment  of  a  register  (TAPER)  to 
any  position  to  which  the  individual's 
original  appointment  could  have  been 
made  under  the  same  authority  by  the 
same  appointing  office,  from  the  same 
recruiting  list,  in  the  same  order  of 
consideration. 

(i)  Promote,  demote,  reassign  or 
transfer  worker-trainee  TAPER 
employees. 

(j)  Make  temporary  promotions  to 
meet  a  temporary  need,  or  term 
promotions  for  purposes  of  participation 
in  a  designated  project  or  planned 
rotation  program,  for  any  period  up  to  a 
maximum  of  4  years.  The  employee  must 
be  informed  in  writing  that  the 
promotion  is  for  a  specified  term  and 
that  return  to  the  former  grade  may  be 
effected  at  any  time  and  is  not  subject  to 
the  procedures  set  forth  in  Parts  351.  432. 
752.  or  771  of  this  chapter.  Extensions 
beyond  4  years  require  OPM  approval. 
However,  a  temporary  or  term 
promotion,  or  any  combination  thereof, 
may  not  last  longer  than  a  total  of  5 
years. 

§335.102    Agency  promotion  and 
placemwit  plans. 

Promotion  and  placement  actions 
under  §  335.101  must  conform  to  the 
requirements  of  this  part  and  to 
implementing  material  published  by 
OPM  in  Chapter  335  of  the  Federal 
Personnel  Manual.  Each  agency  must 
adopt  a  plan,  designed  to  ensure  a 
systematic  means  of  selection  according 
to  merit,  which  meets  the  following 
criteria: 

(a)  Nondiscrimination.  Provides  for 
consideration  and  selection  without 
regard  to  political,  religious,  or  labor 
organization  affiliation  or  nonaffiliation; 
marital  status;  race;  colon  sex;  national 
origin;  nondisqualifying  handicap;  age; 
or  other  nonmerit  factor. 

(b)  Open  competition.  Provides  for 
open  competition  and  consideration  of 
candidates  from  a  varity  of  sources — 
including  outside  the  agency — 
consistent  with  principles  of  good 
management  and  merit  selection. 
Agencies  may  not  adopt  policies  which 


give  unwarranted  first  consideration  to 
a  particular  group  of  employees. 

(c)  Area  of  consideration.  Defines  the 
scope  of  competition,  as  determined  by 
agency  management  which  must  be  as 
broad  as  practicable  within  a 
geographic  and/or  organizational  area. 

(d)  Rights  of  selecting  official. 
Preserves  the  right  of  the  selecting 
official  to  select  or  not  select  from  any 
appropriate  source  at  any  point  in  the 
selection  procecess. 

(e)  Promotion  decisions.  Preserves 
management's  discretion  to  determine  if 
and  when  to  promote  an  employee.  This 
apphes  to  all  situations  that  may  involve 
promotion,  including  career  ladder 
promotions,  reclassification  actions,  and 
details  to  higher  graded  jobs. 

§335.103    Eligibility  for  promotion. 

No  employee  shall  receive  a 
promotion  unless  his  or  her  most  recent 
rating  of  record  for  the  current  position 
under  Part  430  of  this  chapter  is  "Fully 
Successful"  (level  3)  or  higher.  In 
addition,  no  employee  may  receive  a 
promotion  who  has  a  rating  below 
"Fully  Successful"  in  a  critical  element 
that  is  also  critical  to  performance  in  the 
higher  grade  position. 

§  335. 104    Requirements  for  competition. 

Unless  an  exception  is  allowed  under 
§  335.105,  competition  is  required  for 
promotions,  transfers,  or  reinstatements 
to  a  higher  grade;  reassignments, 
transfers,  or  demotions  to  positions  with 
more  promotion  potential;  selection  for 
training  which  leads  to  promotion;  term 
promotions;  temporary  promotions 
which  exceed  120  days;  and  details  of 
more  than  120  days  to  higher  graded 
jobs  or  to  positions  with  more  promotion 
potential. 

§  335.105    Exceptions  from  competition. 

Competition  does  not  apply  to  the 
following  in-service  placement  actions: 

(a)  Career  promotions  where  an 
employee  occupies  a  grade  level  below 
the  established  full  performance  level  of 
the  position; 

(b)  Reclassification  actions  due  to 
issuance  of  a  new  classification 
standard  or  correction  of  a  classification 
error; 

(c)  Reclassification  actions  in  which 
additional  duties  and  responsibilities 
result  in  the  position  being  classified  at 
a  higher  grade  and  the  employee 
continues  to  perform  the  same  basic 
functions,  the  duties  of  the  former 
position  are  administratively  absorbed 
into  the  new  position,  the  new  position 
has  no  known  promotion  potential,  and 
the  additional  duties  and 
responsibihties  do  not  adversely  affect 
another  encumbered  position.  TTiis 


exception  may  not  be  used  to  promote  a 
nonsupervisor  to  a  supervisor  when  the 
supervisory  duties  are  the  sole  basis  for 
upgrading  the  position: 

(d)  Permanent  promotion  to  a  position 
held  under  temporary  or  term  promotion 
or  detail  when  the  assignment  was 
originally  made  under  competitive 
procedures  and  it  was  made  known  to 
all  competitors  that  it  might  lead  to 
permanent  promotion,  and  the  area  of 
consideration  is  the  same  as  it  would 
have  been  for  a  permanent  promotion; 

(e)  Reinstatement  of  a  former  career 
or  career  conditional  employee  who  has 
served  under  a  career  SES  appointment; 

(f)  Placement  as  a  result  of  priority 
consideration  when  a  candidate  was  not 
previously  given  proper  consideration  in 
a  competitive  promotion  action; 

(g)  Placement  under  Part  351  in  a 
position  with  more  promotion  potential 
or  to  a  different  pay  system  in  which  the 
employee  receives  hi^er  pay; 

(h)  Repromotion  or  transfer  to  a  grade 
previously  held  under  a  nontemporary 
appointment  in  the  competitive  service 
except  when  the  employee  was  demoted 
for  cause. 

(i)  Reassignment  to  a  position  with 
more  promotion  potential  in  lieu  of 
disability  retirement;  and 

(j)  Promotion  resulting  from  successful 
completion  of  a  training  program  which 
is  required  for  promotion  or  given 
primarily  to  prepare  an  employee  for 
advancement. 

§335.106    Evakiattng  candidates. 

(a)  General  principles.  To  ensure  that 
selection  and  advancement  is  based  on 
relative  ability,  knowledges,  and  skills, 
procedures  used  to  assess  candidates 
for  placement  under  this  part  must  be 
job  related,  capable  of  distinguishing 
differences  in  the  qualifications 
measured,  and  applied  in  a  fair  and 
consistent  manner. 

(b)  Crediting  plans.  The  content  of 
crediting  plans  (or  other  methods  of 
evaluating  candidates]  and  the  weight 
given  each  factor  must  be  determined  on 
the  basis  of  the  requirements  of  the  job 
to  be  filled.  Agencies  must  use  multiple 
measures  to  determine  candidate 
qualifications.  Significant  weight  must 
be  given  to  performance  appraisals. 

§335.107    Corrective  actions. 

Corrective  actions  are  intended  to 
redress  an  improper  personnel  action  or 
other  violation  under  this  part.  Any 
corrective  action  regarding  an  individual 
must  be  directly  linked  to  the  loss  of  a 
specific  opportunity  or  benetlt. 
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(a)  Appeals.  There  is  no  right  to 
appeal  an  action  under  this  part. 

(b)  Grievances.  Employees  may  not 
grieve  nonselection  under  this  part  from 
a  group  of  properly  ranked  and  certified 
candidates,  or  failure  to  receive  a 
noncompetitive  promotion. 

IFR  Doc.  86-25296  Filed  11-6-86;  8:45  am] 

BHJJNQ  CODE  •32S-01-II 


DEPARTMENT  OF  AGRICULTURE 

Fefleral  Crop  Insurance  Corporation 

7  CFR  Part  425 

(AnMndmwit  No.  1;  Doe.  No.  0105A] 

Peanut  Crop  insurance  Regulations; 
Withdrawal  of  Proposed  Rulemaking 

agency:  Federal  Crop  Insurance 
Corporation,  USD  A. 
action:  Withdrawal  of  Notice  of 
Proposed  rulemaking. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  publishes 
this  notice  for  the  purpose  of 
withdrawing  a  Notice  of  Proposed 
Rulemaking  (NPRM)  amending  the 
Peanut  Crop  Insurance  Regulations  (7 
CFR  Part  425).  effective  for  the  1987  and 
succeeding  crop  years.  FCIC  has 
determined  that  giving  insureds  more 
time  to  qualify  for  a  higher  amoimt  of 
insurance  would  result  in  adverse 
selection  against  the  insurance  company 
and  that  the  change  is  unnecessary  and 
contrary  to  the  basic  concept  underlying 
the  insurance  program.  The  authority  for 
the  promulgation  of  this  notice  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 

FOM  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  August  27, 1986.  FCIC 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  at  51 
FR  30497,  proposing  to  amend  the 
Peanut  Crop  Insurance  Regulations  (7 
CFR  Part  425).  effective  for  the  1987  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
comments  on  the  proposed  rule. 

One  comment  was  received  by  the 
Crop-Hail  Insurance  Actuarial 
Association  (CHIAA)  expressing 
opposition  to  the  proposed  change  of 
allowing  a  producer  until  the  acreage 
reporting  date  to  sign  sales  contracts. 
CHIAA  contends  that  the  current 
conditions  allow  a  producer  sufficient 


time  to  establish  an  insurance  contract 
at  the  time  of  planting.  CHIAA  also 
expressed  opposition  to  the  change  that 
would  give  insureds  more  time  to  qualify 
for  a  higher  amount  of  insurance 
contending  that  such  a  change  would 
allow  adverse  selection  against  the 
insurance  company. 

FCIC  has  determined  that  giving 
insureds  more  time  to  qualify  for  a 
higher  amount  of  insurance  would  result 
in  adverse  selection  against  the 
insurance  company  and  that  the  change 
is  unnecessary  and  contrary  to  the  basic 
concept  underlying  the  insurance 
program. 

For  the  reasons  stated  above,  the 
Notice  of  Proposed  Rulemaking, 
published  on  Wednesday,  August  27, 
1986  (51  FR  30497)  is  hereby  withdrawn. 

Done  in  Washington.  DC  on  October  23, 
1986. 

Edward  Hews. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  86-25280  Filed  11-6-88;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

Requirements  for  Criminal  History 
Checks 

AOENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  add  a 
new  regulation  to  implement  a  program 
for  the  control  and  use  of  criminal 
history  data  received  from  the  Federal 
Bureau  of  Investigation  (FBI)  as  part  of 
criminal  history  checks  of  individuals 
granted  unescorted  access  to  nuclear 
power  facilities  or  access  to  Safeguards 
Information  by  nuclear  power  reactor 
licensees.  Conducting  criminal  history 
checks  of  such  individuals  will  help 
assure  that  individuals  with  criminal 
histories  impacting  upon  their  reliability 
and  trustworthiness  are  not  permitted 
unescorted  access  to  a  nuclear  power 
facility  or  access  to  Safeguards 
Information.  Issuance  of  this  regulation 
is  required  under  the  provisions  of  Pub. 
L.  99-399,  "Omnibus  Diplomatic  Security 
and  Anti-Terroriim  Act  of  1986." 
DATES:  Submit  comments  by  December 
8, 1986.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  unless  comments  are 
received  on  or  before  this  date. 


ADDRESSES:  Send  comments  to: 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20565.  Attention: 
Docketing  and  Service  Branch.  Deliver 
comments  to:  Room  1121. 1717  H  Street 
NW.,  Washington.  DC,  between  8:15 
a.m.  and  5:00  p.m. 

Examine  comments  received  and  the 
regulatory  analysis  at:  the  NRC  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC  20565. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristina  Jamgochian,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20565,  telephone  (301) 
427-4754. 

SUPPLEMENTARY  INFORMATION:  Section 
606  of  Pub.  L.  99-399,  'The  Omnibus 
Diplomatic  Security  and  Anti-Terrorism 
Act  of  1986."  requires  nuclear  power 
reactor  licensees  and  applicants  to 
conduct  criminal  history  checks  through 
the  use  of  FBI  criminal  history  data  on 
individuals  with  unescorted  access  to 
nuclear  power  facilities  or  access  to 
Safeguards  Information.  The  Act  signed 
by  the  President  on  August  27. 1966. 
requires  the  NRC  to  issue  regulations  to 
establish  conditions  for  the  use  and 
control  of  the  criminal  history  data 
received  from  the  FBI  no  later  than  six 
months  after  the  date  of  the  enactment 
of  the  Act.  These  conditions  include 
procedures  for  the  talcing  of  fingerprints, 
limits  on  use  and  redissemination  of 
criminal  history  data,  assurance  that  the 
information  is  used  solely  for  its 
intended  purpose,  and  provisions  that 
individuals  subject  to  fingerprinting  are 
provided  the  right  to  complete,  correct, 
and  explain  information  in  their  criminal 
history  records  prior  to  any  final 
adverse  action. 

The  Conference  Report  on  H.R.  4151 
(published  in  the  Congressional  Record 
on  August  12. 1986.  pi  H-5965)  contains 
the  following  legislative  history: 

Criminal  History  Record  Checks 

The  Senate  amendment  (Section  703) 
contains  a  provision  requiring  flngerprinting 
and  criminal  history  record  checks  for  certain 
employees  of  nuclear  power  plants. 

The  House  bill  contains  no  comparable 
provision. 

The  conference  substitute  (Section  606)  is 
similar  to  the  Senate  amendment  with  some 
modiflcations.  The  sul>stitute.  which 
incorporates  the  substance  of  S.  274,  passed 
by  the  Senate  on  October  3, 1985,  adds  a  new 
section  to  the  Atomic  Energy  Act  of  1954 
which  is  intended  to  establish  a  uniform 
procedure  for  criminal  history  checks, 
applicable  to  all  commercial  hcensees, 
regardless  of  ownership. 

The  Committee  of  Conference  agrees  that 
the  Nuclear  Regulatory  Commission  (NRC) 
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would  »erve  as  a  channeling  agency,  in  order 
to  collect  fingerprint  cards  from  licensees  and 
applicants,  forward  them  to  the  Federal 
Bureau  of  Investigation  for  identification  and 
a  criminal  history  record  check,  and 
distribute  the  results  of  the  search  to  the 
licensees  and  applicants.  The  NRC  will  not 
screen  the  results.  It  will,  however,  be 
responsible  for  checking  incoming  cards  to 
ensure  that  they  are  complete  and  legible  and 
have  been  submitted  by  a  licensee  or 
applicant  entitled  to  receive  criminal  history 
information  under  this  law.  TTie  NRC  may 
refuse  to  accept  requests  from,  or  return 
results  to.  a  licensee  or  appUcant  the 
Commission  finds  is  mishandling  or  misusing 
information  obtained  under  this  provision. 

The  conference  substitute  specifies  that  the 
regulations  the  Commission  is  to  promulgate 
under  this  section  must  include  provisions  to 
ensure  that  no  final  adverse  action  may  be 
taken  against  an  employee  or  job  applicant 
solely  on  the  basis  of  information  obtained 
under  this  section  involving  an  arrest  more 
than  1  year  old  for  which  there  is  no 
information  of  the  disposition  or  an  arrest 
that  resulted  in  dismissal  of  the  charge  or  an 
acquittal.  A  licensee  or  applicant  receiving  a 
criminal  record  showing  an  arrest  not 
accompanied  by  a  disposition  may  seek  to 
determine  the  disposition  of  the  charge,  but  if 
no  disposition  information  can  be  obtained, 
the  arrest  cannot  be  used  as  the  basis  for 
adverse  action. 

The  conference  substitute  also  specifies 
that  the  Commission's  regulations  must 
protect  individuals  subject  to  fingerprinting 
from  misuse  of  criminal  history  records 
provided  under  the  section.  Misuse  would 
include,  for  example,  use  of  the  records  to 
discriminate  against  minorities  or  to  penalize 
union  members  or  wfaistleblowers  or  to 
accomplish  any  other  unlawful  purpose.  As 
the  Senate  indicated  in  its  report  on  S.  274, 
the  statutory  requirements  for  the 
Commission's  regulations  are  minimum 
requirements  and  are  not  meant  to  limit  the 
discretion  of  the  Commission  to  implement  a 
practical  program  for  carrying  out  the 
purposes  of  the  section  and  protecting  the 
due  process  and  privacy  interests  of 
prospective  employees. 

The  Committee  of  Conference  also  added 
language  authorizing  the  Conmiission  to 
collect  and  retain  fees  for  its  services  as 
channeling  agency.  The  FBI  already  has 
established  and  is  authorized  to  collect  fees 
for  its  processing  non-crimin{d  justice 
fingerprint  checks.  It  is  the  intent  of  the 
Committee  of  Conference  that  this  language 
ensures  that  the  FBI  will  be  able  to  collect  its 
normal  fee  for  the  work  it  will  do  in 
processing  record  checks  under  this 
provision. 

Licensees  cannot  have  access  to  the 
criminal  history  data  provided  by  the 
legislation  until  the  NRC  has  established 
regulations  for  the  control  and  use  of  the 
data.  In  accordance  with  the  Act,  the 
NRC  will  only  collect  fingerprint  cards, 
forward  them  to  the  FBI,  and  distribute 
the  results  of  the  search.  The  NRC  will 
not  maintain  any  new  files  of 
information  or  system  of  files  to  contain 
either  fingerprint  cards  or  the  results  of 


the  search.  Only  those  records 
necessary  for  administering  the  program 
will  be  kept.  The  routine  turnaround 
time  for  a  criminal  history  check,  ftoia 
the  time  the  licensee  mails  the 
fingerprint  card  to  the  NRC  to  the  time 
the  licensee  receives  the  returned 
fingerprint  card  with  the  results  of  the 
criminal  history  check,  is  expected  to 
average  25  working  days. 

The  legislation  requires  nuclear  power 
reactor  licensees  and  applicants  to 
conduct  criminal  history  checks  on 
individuals  with  unescorted  access  to 
nuclear  power  facilities  or  access  to 
Safeguards  Information.  However, 
current  regulations  do  not  require 
protection  measures  against  radiological 
sabotage  until  issuance  of  an  operating 
license.  Accordingly,  the  Commission 
does  not  deem  it  necessary  to  require 
fingerprinting  of  applicant  employees  for 
unescorted  access  to  the  facility. 
Applicants  who  anticipate  receiving 
their  operating  Ucense  in  the  near  future 
and  wish  to  submit  fingerprints  of  those 
individuals  who  will  remain  on  staff 
after  the  license  is  issued  may  do  so  in 
accordance  with  the  provisions  of  the 
rule. 

Implementation  of  this  rule  will  take 
place  immediately  upon  its  effective 
date.  The  Commission  will  send  to  the 
licensee  an  initial  stock  of  the  necessary 
fingerprint  cards  prior  to  the  date  of  the 
effective  rule,  as  well  as  a  sample 
forwarding  letter  to  be  used  by  licensees 
for  transmitting  the  fingerprint  cards 
and  fees  to  the  NRC.  The  forwarding 
letter  will  contain  the  following 
information:  facility  docket  number, 
number  of  fingerprint  cards  being 
submitted,  amount  of  the  proper  fee 
being  submitted,  and  the  contact  person 
at  the  facility  along  with  his/her  phone 
number.  (The  fingerprint  cards  and  the 
results  of  the  criminal  history  checks, 
when  completed,  will  be  sent  to  the 
licensee  to  the  attention  of  the  contact 
person.)  In  accordance  with  the  Act.  the 
fee  will  be  utilized  to  offset  NRC  and 
FBI  costs  for  processing  of  fingerprints 
and  criminal  history  records. 

Within  180  days  of  the  effective  date 
of  this  rule,  each  licensee  will  return  to 
the  Commission,  as  they  are  completed, 
the  fingerprint  cards  of  all  individuals 
(licensee,  contractors,  manufacturers, 
and  suppliers]  who  are  deemed  to 
require  unescorted  access  at  the  nuclear 
power  facility  or  access  to  Safeguards 
Information.  The  fingerprint  cards  are  to 
be  filled  out  completely  and  the  facility 
docket  number  shall  be  included  on 
each  individual  card  in  addition  to  the 
information  required  in  the  space 
marked  "Reason  Fingerprinted".  To 
assist  the  licensee  in  ensuring  a  low 
rejection  rate  of  submitted  fingerprint 


cards,  Edison  Electric  Institute  (EEI)  and 
FBI  training  tapes  are  available  for  use 
in  estabUshing  procedures  for  the  proper 
method  of  taking  fingerprints. 
Fingerprint  cards  shall  be  filed  by  the 
licensee  on  behalf  of  the  contractor, 
manufacturer,  and  supplier  employees 
who  are  expected  to  haved  unescorted 
access  to  a  nuclear  power  facility  or  to 
Safeguards  Information  %vith  the 
appropriate  fee  attached.  NRC 
personnel  requiring  unescorted  access  to 
the  facility  do  not  need  to  be 
fingerprinted  by  the  Ucensee.  The 
Commission  conducts  an  equivalent 
program  for  fingerprinting  of  NRC 
employees  for  FBI  criminal  history 
checks. 

In  accordance  with  the  provisions  of 
§  73.57(e)  and  (f),  the  licensee  will 
establish  procedures  for  implementing 
the  individual's  right  to  correct, 
complete,  and  explain  information  prior 
to  any  adverse  action.  The  Ucensee  will 
also  establish  procedures  for  limiting 
redissemination  of  an  individual's 
criminal  history  record  to  only  those 
who  have  a  need  to  have  access  to  the 
information  in  performing  assigned 
duties  in  the  process  of  granting  or 
denying  unescorted  access  to  a  nuclear 
power  facility  or  access  to  Safeguards 
Information  as  well  as  against 
unauthorized  disclosure.  Submittal  of  an 
amended  security  plan  is  not  necessary. 

During  the  internal  staff  review  of  the 
proposed  rule,  a  question  arose  as  to 
whether  or  not  fingerprinting  should  be 
required  only  for  unescorted  access  to 
vital  areas  rather  than  to  the  nuclear 
power  facility  which  also  includes 
protected  areas.  To  be  consistent  with 
the  legislative  intent  and  specific 
language  of  Pub.  L  99-399,  the  staff  has 
written  the  proposed  rule  to  require 
fingerprinting  of  individuals  granted 
unescorted  access  to  the  nuclear  power 
facility.  Additionally,  during  the  public 
comment  period  on  the  proposed  Access 
Authorization  Rule,  hcensee  and 
industry  groups  commented  that  it  was 
more  cost  effective  to  run  a  single 
access  authorization  program,  especially 
since  the  majority  of  employees  needing 
access  to  the  protected  area  also 
required  access  authorization  to  one  or 
more  vital  areas.  In  the  interest  of 
determining  whether  this  view  still 
prevails,  specific  response  is  requested 
during  the  public  comment  period  to  the 
following  question:  should  fingerprinting 
be  required  of  individuals  for  unescorted 
access  to  vital  areas  only  or  to  the 
nuclear  power  facility? 
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Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(3).  Therefore  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC  20555. 
Single  copies  of  the  analysis  may  be 
obtained  from  Kristina  Jamgochian, 
Safeguards  Reactor  Regulatory 
Requirements  Section,  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  f301)  427-4754. 

Regulatory  Flexibility  Certification 

Based  on  the  information  available  at 
this  stage  of  the  rulemaking  proceeding 
and  in  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
proposed  rule  affects  licensees  who 
operate  nuclear  power  plants  under  10 
CFR  Parts  50  and  73.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  §  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  or 
within  the  definition  of  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  in  13  CFR  Part  121. 

Backfit  Analysis 

As  this  rulemaking  is  based  upon  a 
legislative  mandate,  the  need  to  make  a 
backfit  decision  is  unnecessary. 

List  of  Subjects  in  10  CFR  Part  73 

Hazardous  materials — transportation. 
Incorporation  by  reference.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Reporting  and 


recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendent  to  10  CFR  Part  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  CFR  Part 
73  is  revised  to  read  as  follows: 

Authority:  Sees.  53. 161.  68  Stat.  930,  946,  as 
amended,  sec.  147.  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec.  201.  as  amended,  204. 
88  Stat.  1242,  as  amended,  1245  (42  U.S.C. 
5841,  5844). 

Section  73.37(0  is  also  issue  under  sec.  301, 
Pub.  L.  96-295,  94  Stat.  789  (42  U.S.C.  5841 
note).  Section  7.367  is  issued  under  sec.  606, 
Pub.  L.  99-399. 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  §§  73.21,  73.37(g), 
73.55  are  issued  under  sec.  161b,  68  Stat.  948, 
as  amended  (42  U.S.C.  2201(b));  {§  73.20, 
73.24,  73.25  73.26,  73.27,  73.37,  73,40,  73.45, 
73.46,  73.50.  73.55.  73.67.  are  issued  under  sec. 
leii,  68  Stat.  949.  as  amended  (42  U.S.C. 
2201(i));  and  §§  73.20(c)(1).  73.24(b)(1), 
73.26(b)(3),  (h)(6),  and  (k)(4),  73.27(a)  and  (b), 
73.37(f),  73.40(b)  and  73.46(g)(6)  and  (h)(2). 
73.50(g)(2),  (3)(iii){B),  and  (h).  73.55{h)2],  and 
(4)(iii)(B),  73.70,  73.71,  73.72  are  issued  under 
sec  1610.  68  Stat.  950,  as  amended  (42  U.S.C. 
2201(o)). 

2.  A  new  §  73.57  is  added  to  read  as 
follows: 

§  73.57    Requirements  for  criminal  history 
checks  of  Individuals  granted  unescorted 
access  to  a  nuclear  power  facility  or  access 
to  Safeguards  Information  by  power 
reactor  licensees. 

(a)  General.  (1)  Each  licensee  who  is 
authorized  to  operate  a  nuclear  power 
reactor  under  Part  50  shall  comply  with 
the  requirements  of  this  section. 

(2)  Each  applicant  for  a  license  to 
operate  a  nuclear  power  reactor 
pursuant  to  Part  50  of  this  chapter  shall 
submit  fingerprint  cards  for  those 
individuals  who  have  access  to 
Safeguards  Information. 

(3)  Each  applicant  for  a  license  to 
operate  a  nuclear  power  reactor 
purusant  to  Part  50  of  this  chapter  may 
submit  fingerprint  cards  prior  to 
receiving  its  operating  license  for  those 
individuals  who  will  require  unescorted 
access  to  the  nuclear  power  facility. 

(b)  General  performance  objective 
and  requirements.  (1)  Each  licensee 
subject  to  the  provisions  fo  this  section 
shall  fingerprint  each  individual,  except 
NRC  employees  and  individuals 
responding  to  a  site  emergency  in 
accordance  with  the  provisions  of 

§  73.55(a),  who  is  permitted  unescorted 


access  to  the  nuclear  power  facility  or 
access  to  Safequards  Information. 
Individuals  who  have  unescorted  access 

authorization  on  — >  will  retain 

such  access  pending  licensee  receipt  of 
the  results  of  the  criminal  history  check 
of  the  individuals'  fingerprintes,  so  long 

as  the  cards  were  submitted  by *. 

The  licensee  will  then  review  and  use 
the  information  received  from  the  FBI. 
and  based  on  the  provisions  contained 
in  this  rule,  determine  either  to  continue 
to  grant  or  to  deny  further  unescorted 
access  to  the  facility  or  Safeguards 
Information  for  that  individual. 
Individuals  who  do  not  have  unescorted 

access  after >  shall  be 

fingerprinted  by  the  licensee  and  the 
results  of  the  criminal  history  records 
check  shall  be  used  in  making  a 
determination  for  granting  unescorted 
access  to  the  nuclear  power  facility. 

(2)  The  licensee  shall  notify  each 
affected  individual  that  the  fingerprints 
will  be  used  to  scure  a  review  of  his/her 
criminal  history  record. 

(3)  Fingerprints  need  not  be  taken,  in 
the  discretion  of  the  licensee,  if  an 
individual  who  is  a  permanent  employee 
of  a  licensee,  contractor,  manufacturer 
or  supplier  has  been  granted  unescorted 
access  to  a  nuclear  power  facility  or  to 
Safeguards  Information  by  another 
licensee,  based  in  part  on  criminal 
history  records  check  under  this  section. 
In  the  case  of  temporary  employees, 
fingerprints  need  not  be  taken  so  long  as 
the  individual  has  been  fingerprinted 
within  the  last  180  days. 

(4)  All  fingerprints  obtained  by  the 
licensee  under  this  seciton  must  be 
submitted  to  the  Attorney  General  of  the 
United  States  through  the  Commission. 

(5)  The  licensee  shall  review  the 
information  received  from  the  Attorney 
General  and  consider  it  in  making  a 
determination  for  granting  unescorted 
access  to  the  individual. 

(6)  A  licensee  shall  use  the 
information  obtained  as  part  of  a 
criminal  history  records  check  solely  for 
the  purpose  of  determining  an 
individual's  suitability  for  unescorted 
access  to  the  nuclear  power  facility  or 
access  to  Safeguards  Information. 

(c)  Prohibitions.  (1)  A  licensee  may 
not  base  a  final  determination  to  deny 
an  individual  unescorted  access  to  the 
nuclear  power  facility  or  access  to 
Safeguards  Information  solely  upon: 

(i)  An  arrest  more  than  1  year  old  for 
whcih  there  is  no  information  of  the 
disposition  of  the  case;  or 


'  Insert  date  of  final  rule  publication  in  Federal 
Ragisler. 

» Insert  date  180  days  after  final  rule  publication 
in  Fsderal  Register. 
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(ii)  An  arrest  that  resulted  in  dismissal 
of  the  charge  or  an  acquittal. 

(2)  A  licensee  may  not  use 
information  received  from  a  criminal 
history  check  obtained  under  this 
section  in  a  manner  that  would  infringe 
upon  the  rights  of  any  individual  under 
the  First  Amendment  to  the  Constitution 
of  the  United  States,  nor  shall  the 
licensee  use  the  information  in  any  way 
which  would  discriminate  among 
individuals  on  the  basis  of  race,  religion, 
national  origin,  sex,  or  age. 

(d)  Procedures  for  processing  of 
fingerprint  checks.  (1)  For  the  purpose  of 
complying  with  this  section,  licensees 
shall  submit  1  completed,  legible 
standard  fingerprint  card  (Form  FD-258) 
supplied  by  the  NRC  for  each  individual 
requiring  unescorted  access  to  Uie 
nuclear  power  facility  or  access  to 
Safeguards  Information  to  the  Director. 
Division  of  Security,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Criminal  History 
Check  Section.  Copies  of  these  forms 
may  be  obtained  by  writing  to: 
Information  and  Records  Management 
Branch  (RVfSS),  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
The  licensee  shall  establish  procedures 
to  ensure  that  the  quality  of  the 
fingerprints  taken  results  in  minimizing 
the  rejection  rate  of  fingerprint  cards 
due  to  illegible  or  incomplete  caids. 

(2)  The  Commission  will  review 
applications  for  criminal  history  checks 
for  completeness.  Any  Form  FD-258 
containing  omissions  or  evident  errors 
will  be  returned  to  the  licensee  for 
corrections.  No  additional  fee  will  be 
charged  for  fingerprint  cards  needed  to 
replace  returned  incomplete  or  illegible 
fingerprint  cards  if  the  original 
fingerprint  card  is  attached  to  the 
resubmittal. 

(3)  Fees  for  the  processing  of 
fingerprint  checks  are  due  upon 
application.  Licensees  shall  submit 
payment  with  the  application  for  the 
processing  of  fingerprints  through 
corporate  check,  certified  check, 
cashier's  check,  or  money  order  made 
payable  to  "U.S.  NRC".  at  the  rate  of 
$15.00  for  each  card.  Combined  payment 
for  multiple  applications  is  acceptable. 

(4)  The  Commission  will  forward  to 
the  submitting  licensee  all  data  received 
from  the  Federal  Bureau  of  Investigation 
as  a  result  of  the  licensee's 
application(s)  for  criminal  history 
checks,  including  the  individual's 
fingerprint  card. 

(e)  Right  to  correct  and  complete 
information.  (1)  Prior  to  any  adverse 
action,  the  licensee  shall  make  available 


to  the  individual  the  contents  of  records 
obtained  from  the  Federal  Bureau  of 
Investigation  for  the  purpose  of  assuring 
correct  and  complete  information. 
Confirmation  of  receipt  by  the 
individual  of  this  notification  must  be 
maintained  by  the  licensee  for  a  period 
of  3  years  from  the  date  of  the 
notification. 

(2)  If  after  reviewing  the  record,  an 
individual  believes  that  it  is  incorrect  or 
incomplete  in  any  respect  and  wishes 
changes,  corrections,  or  updating  of  the 
alleged  deficiency,  or  to  explain  any 
matter  in  the  record,  the  licensee  shall 
inform  the  individual  of  proper 
procedures  for  revising  the  record  or 
including  explanation  in  the  record. 
These  procedures  include  direct 
application  to  the  agency  that 
contributed  the  questioned  information 
or  direct  challenge  as  to  the  accuracy  or 
completeness  of  any  entry  on  the 
criminal  history  record  to  the  Assistant 
Director.  Federal  Bureau  of  Investigation 
Identification  Division.  Washington.  DC 
20537-9700  as  set  forth  in  28  CFR  16.30 
through  16.34.  In  the  latter  case,  the 
Federal  Bureau  of  Investigation  then 
forwards  the  challenge  to  the  agency 
that  submitted  the  data  requesting  that 
agency  to  verify  or  correct  the 
challenged  entry.  Upon  receipt  of  an 
official  communication  directly  from  the 
agency  that  contributed  the  original 
information,  the  FBI  Identification 
Division  makes  any  changes  necessary 
in  accordance  with  the  information 
supplied  by  that  agency.  The  licensee 
may  not  take  final  adverse  action  with 
respect  to  an  individual  based  solely  on 
information  in  the  record  that  has  been 
challenged  by  the  individual  as  incorrect 
or  incomplete  until  the  individual  has 
been  afforded  a  reasonable  amount  of 
time  to  correct,  complete,  or  explain  the 
record  or  has  declined  to  do  so. 

(f)  Protection  of  information.  (1)  Each 
licensee  who  obtains  a  criminal  history 
record  on  an  individual  under  this 
section  shall  establish  and  maintain  a 
system  of  files  and  procedures  for 
protection  of  the  record  and  the 
personal  information  from  unauthorized 
disclosure. 

(2)  The  licensee  may  not  disclose  the 
record  or  personal  information  collected 
and  maintained  to  persons  other  than 
the  subject  individual,  his/her 
representative,  or  to  those  who  have  a 
need  to  have  access  to  the  information 
in  performing  assigned  duties  in  the 
process  of  granting  or  denying 
unescorted  access  to  the  nuclear  power 
facility  or  access  ot  Safeguards 
Information.  No  individual  authorized  to 


have  access  to  the  information  may 
redisseminate  the  information  to  any 
other  individual  who  does  not  have  a 
need  to  know. 

(3)  The  personal  information  obtained 
on  an  individual  from  a  criminal  history 
record  check  may  be  transferred  to 
another  licensee: 

(i)  Upon  the  individual's  request  to 
redisseminate  the  information  contained 
in  his/her  file,  and 

(ii)  If  the  gaining  licensee  verifies 
information  such  as  name,  date  of  birth, 
social  security  number,  sex,  and  other 
appUcable  physical  characteristics  for 
identification,  and, 

(iii)  If  the  individual  was  terminated 
within  the  previous  365  days,  the 
termination  was  under  favorable 
conditions. 

(4)  The  licensee  shall  make  criminal 
history  records  obtained  under  this 
section  available  for  examination  onsite 
by  an  authorized  representative  of  the 
NRC  to  determine  compliance  with  the 
regulations  and  laws. 

(5)  The  licensee  shall  retain  all 
fingerprint  cards  and  criminal  history 
records  received  from  the  FBI  on  an 
individual  (including  data  indicating  no 
record)  for  3  years  after  termination  or 
denial  of  unescorted  access  to  the 
nuclear  power  facility  or  access  to 
Safeguards  Information. 

Dated  at  Washington,  DC  this  5th  day  of 
November.  1986. 

For  the  Nuclear  Regulatory  Commission. 

Samuel ).  Chilk. 

Secretary  of  the  Commission. 

[FR  Doa  86-25393  Filed  11-6-86:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Offic*  of  Conservation  and 
Renewat>le  Energy 

10  CFR  Part  430 

[Docket  Na  CAS-RM-79-102] 

Energy  Conservation  Program  for 
Consumer  Products;  Proposed 
Rulemaking  Regarding  Test 
Procedures  for  Central  Ak 
Conditioners,  Including  Heat  Pumps; 
Extension  of  Comment  Period 

agency:  Office  of  Conservation  and 

Renewable  Energy,  DOE. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Department  of  Energy 
(DOE)  hereby  extends  the  comment 
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period  for  the  notice  of  proposed 
rulemaking  regarding  test  procedures  for 
central  air  conditioners,  including  heat 
pumps,  published  in  the  Federal  Register 
on  October  7, 1986.  (51  FR  35736).  The 
comment  period  is  hereby  extended  to 
January  30, 1987. 

The  purpose  of  this  extension  of  the 
comment  period,  to  January  30, 1987,  is 

to  allow  interested  parties  sufficient 
time  to  review  and  comment  on  the 
proposed  rule.  Several  representative 
organizations  have  communicated  to 
DOE  a  need  for  this  extension  to 
provide  time  to  prepare  comments  on 
the  notice  due  to  the  complex  nature  of 
the  proposed  rule.  The  initial  comment 
period  would  have  ended  on  December 
8, 1986,  providing  only  60  days  for 
comments.  DOE,  in  evaluating  these 
requests,  has  determined  that  an 
extension  in  comment  time  is 
reasonable  and  in  the  best  interests  of 
all  concerned.  This  extension  will  not 
adversely  affect  the  scheduled  adoption 
of  the  Final  Rule. 

DATES:  Written  comments  (7  copies)  in 
response  to  the  notice  of  proposed 
rulemaking  for  central  air  conditioners, 
including  heat  pimips,  must  be  received 
by  January  30, 1987. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  U.S.  Department  of  Energy, 
Offlce  of  Conservation  and  Renewable 
Energy,  Office  of  Hearings  and  Dockets, 
Central  Air  Conditioning  Test 
Procedures,  Docket  No.  CAS-RM-79- 
102,  Room  eB-025,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9319. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station,  CE-132, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9127 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station,  GC- 
12, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9513 

U.S.  Department  of  Energy,  Office  of 
Hearings  and  Dockets,  Forrestal 
Building,  Room  6B-025, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9319 

Issued  in  Washington,  DC,  November  3. 
1B86. 

Donna  R.  Fit^Mtrick. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

[FR  Doc.  86-25182  Filed  11-6-86:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  30 
[Docket  No.  86-CE-S3-AD] 

Alrwortlilness  Directives;  Partenavla 
Costruzlone  Aeronautlche  S.p.A. 
Models  P  68,  P  68B,  P  68C,  and  P  68C- 
TC  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM).  

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Partenavia 
Costnizione  Aeronautiche  S.p.A.  Models 
P  68,  P  68B.  P  88C,  and  P  68C-TC 
airplanes  which  would  require 
inspection  of  composite  wing  leading 
edge  ribs  for  cracking  or  debonding  of 
the  leading  edge  skin,  and  the  repair  of 
any  damage  found.  A  case  of  cracks  and 
debonding  of  wing  leading  edge  ribs  and 
leading  edge  skin  on  a  Model  P  68 
airplane  has  been  reported  to 
Partenavia.  These  actions  will  prevent 
deformation  of  the  airfoil  and  possible 
loss  of  control  or  structural  failure  of  the 
aircraft. 

DATE:  Comments  must  be  received  on  or 
before  March  12, 1987. 

ADDRESSES:  Partenavia  S/B  No.  67, 
dated  June  21, 1985,  and  Partenavia 
Service  Instruction  (SI)  No.  21,  dated 
August  30, 1985,  appHcable  to  this  AD 
may  be  obtained  from  Partenavia 
Costnizioni  Aeronautiche,  S.p.A.,  via 
Cava,  Naples,  Italy;  or  the  Rules  Docket 
at  the  address  below.  Send  comments 
on  the  proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  86-CE-53- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Munro  Dearing.  FAA,  Brussels 
Aircraft  Certification  Staff,  AEU-100, 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  1000  Brussels, 
Belgium;  Telephone  513.38.30.  extension 
2710/2711;  or  Mr.  John  P.  Dow,  Sr.,  FAA, 
ACE-109,  601  East  12th  Street,  Kansas 
City,  Missouri  64106;  Telephone  (816) 
374-6932. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  flie  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  conununications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  86-CE-53- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

Discussion 

A  case  was  reported  to  Partenavia  of 
cracks  found  in  die  wing  leading  edge 
ribs  and  debonding  of  the  leading  edge 
skin  in  a  Partenavia  Model  P  68 
airplane.  As  a  result,  Partenavia  issued 
S/B  No.  67.  dated  June  21, 1985,  which 
describes  a  one  time  visual  and  tactile 
(by  touch)  inspection  procedure  to 
detect  cracks  and  debonding.  Partenavia 
SI  No.  21,  dated  August  30, 1985, 
describes  repair  of  damaged  parts.  The 
Registro  Aeronautico  Italiano  (RAI) 
which  has  responsibility  and  authority 
to  maintain  the  continuing  airworthiness 
of  these  airplanes  in  Italy  has  issued 
RAI  AD  No.  85-135/P.66-34,  dated 
November  25, 1985,  and  classified 
Partenavia  S/B  No.  67.  dated  June  21, 
1985,  and  the  actions  recommended 
therein  by  the  manufacturer  as 
mandatory  to  assure  the  continued 
airworthiness  of  the  affected  airplanes. 
On  airplanes  operated  under  RAI 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  RAI 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness 
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conformity  of  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  The  FAA  has  examined 
the  available  information  related  to  the 
issuance  of  Partenavia  S/B  No.  67,  dated 
June  21, 1985,  Partenavia  SI  No.  21, 
dated  August  30, 1985,  and  RAI  AD  No. 
85-135/P.68-34.  dated  November  25, 
1985,  and  the  mandatory  classification 
of  this  bulletin  by  the  RAI.  Based  on  the 
foregoing,  the  FAA  has  determined  that 
the  condition  addressed  by  Partenavia 
S/B  No.  67,  dated  June  21, 1985. 
Partenavia  SI  No.  21,  dated  August  30, 
1985,  and  RAI  AD  No.  85-135/P.68-34, 
dated  November  25. 1985,  is  an  unsafe 
condition  that  may  exist  on  other 
products  of  this  type  design  certificated 
for  operation  in  the  United  States. 
Consequently,  the  proposed  AD  would 
require  inspection  of  the  wing  leading 
edges,  leading  edge  wing  ribs,  and  repair 
of  any  damage  found. 

The  FAA  has  determined  there  are 
approximately  15  airplanes  affected  by 
the  proposed  AD.  The  cost  of  the 
inspection  according  to  the  proposed  AD 
is  estimated  to  be  $140  per  airplane.  The 
total  cost  is  estimated  to  $2,100  to  the 
private  sector.  The  cost  of  compliance 
with  the  proposed  AD  is  so  small  that 
the  expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983).  14  CFH  11.89. 


§39.13    [Amended] 
2.  By  adding  the  following  new  AD: 

Partenavia  Costnuione  Aeronauticbe,  S.p.A.: 
Applies  to  Models  P  68.  P  68B.  P  66C 
(Serial  Numtwrs  (S/N)  1  through  S/N 
250),  and  P  68C-TC  (S/N  300— ITC 
through  S/N  300-22TC)  airplanes 
certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 

already  accomplished. 
To  prevent  possible  loss  of  control  and 

structural  failure,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
visually  and  tactilely  (by  touch)  inspect  the 
composite  leading  edge  wing  ribs  for 
cracking,  and  the  composite  wing  leading 
edge  for  debonding  from  the  ribs  of  both 
wings  using  the  procedure  and  locally 
fabricated  tool  described  in  the 
"INSTRUCTIONS"  section  of  Partenavia 
Service  Bulletin  (S/B)  No.  67.  dated  June  21, 
1985.  (The  tool  is  used  to  exert  force  on  the 
ribs  to  check  for  lack  of  stiffness  by  tactile 
inspection.)  If  a  crack  or  debonding  is  found, 
prior  to  further  flight  remove  the  wing  leading 
edge  and  repair  the  cracks  or  debonds  as 
described  by  the  repair  "INSTRUCTIONS"  in 
Partenavia  SI  No.  21,  dated  August  30, 1985. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  he  used  if  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office,  AEU-100,  Europe,  Africa,  and  Middle 
East  Office,  c/o  American  Embassy,  1000 
Brussels,  Belgium;  Telephone  513.38.30. 
extension  2710/2711. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Partenavia  Costruzione  Aeronautiche, 
S.p.A.,  via  Cava,  Naples,  Italy,  or  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
October  28, 1986. 

Edwin  S.  Harris, 

Director,  Central  Region. 

[FR  Doc.  86-25139  Filed  11-6-86;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[File  No.  842  3192] 

Solar  Age  industrtes,  inc.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Put>lic  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 


agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Albuquerque. 
NM,  manufacturer  and  seller  of  solar 
energy  heaters  from  misrepresenting  the 
efficiency  and  performance  of  its  solar 
space  heaters  or  any  other  kind  of  solar 
energy  equipment  unless  it  can 
substantiate  its  claims.  Additionally, 
respondent  would  be  prohibited  from 
using  the  phrase  "up  to"  in  energy- 
related  claims,  unless  the  upper  limit  of 
potential  savings  indicated  in  the  claim 
can  be  achieved  by  an  appreciable 
number  of  consumers. 

date:  Comments  will  be  received  until 
January  6, 1987. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary.  Room  136,  6th  St.  and  Pa. 
Ave.  NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/B-407,  Michael  Dershowitz, 
Washington.  DC  20580.  (202)  376-8720. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
ConMnission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Solar  space  heaters.  Trade  practices. 
Before  Federal  Trade  Commission 

In  the  matter  of  Solar  Age  Industries.  Inc..  a 
corporation. 
[File  No.  842  3192] 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission  having 
initiated  an  investigation  of  certain  acts  and 
practices  of  Solar  Age  Industries,  Inc..  a 
corporation,  and  it  now  appearing  that  Solar 
Age  Industries,  Inc.  hereinafter  sometimes 
referred  to  as  proposed  respondent,  is  willing 
to  enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of  the 
acts  and  practices  being  investigated. 

It  Is  Hereby  Agreed  by  and  between  Solar 
Age  Industries,  Inc.,  by  its  duly  authorized 
officer,  and  its  attorney  end  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Solar  Age 
Industries,  Inc.  is  a  corporation  with  its  office 
and  principal  place  of  business  located  at 
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6400  Uptown  Boulevard,  Northeast. 
Albuquerque.  New  Mexico  87110. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement;  and 

(d)  Any  claim  under  the  Equal  Access  to 
Justice  Act. 

4.  This  agreement  shall  not  become  part  of 
the  public  record  of  the  proceeding  unless 
and  until  it  is  accepted  by  the  Commission.  If 
this  agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period  of 
sixty  (60)  days  and  information  in  respect 
thereto  publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so  notify 
the  proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its  complaint 
(in  such  form  as  the  circumstances  may 
require)  and  decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute  an 
admission  by  proposed  respondent  that  the 
law  has  been  violated  as  alleged  in  the  draft 
of  complaint  here  attached. 

6.  This  agreement  contemplates  that,  if  it  is 
accepted  by  the  Commission,  and  if  such 
acceptance  is  not  subsequently  withdrawn  by 
the  Commission  pursuant  to  the  provisions  of 
§  2.34  of  the  Commission's  Rules,  the 
Commission  may,  without  further  notice  to 
proposed  respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance  with  the 
draft  of  complaint  here  attached  and  its 
decision  containing  the  following  order  to 
cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information  public 
in  respect  thereto.  When  so  entered,  the  order 
to  cease  and  desist  shall  have  the  same  force 
and  effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within  the 
same  time  provided  by  statute  for  other 
orders.  The  order  shall  become  final  upon 
service.  Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing  the 
agreed-to-order  to  proposed  respondent's 
address  as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may  be 
used  in  construing  the  terms  of  the  order,  and 
no  agreement,  understanding,  representation, 
or  interpretation  not  contained  in  the  order  or 
the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order  contemplated 
hereby.  It  understands  that  once  the  order 
has  been  issued,  it  will  be  required  to  file  one 
or  more  compliance  reports  showing  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it  may 
be  liable  for  civil  penalties  in  the  amount 
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provided  by  law  for  each  violation  of  the 
order  after  it  becomes  final. 

Order 
Definitions 

For  purposes  of  this  Order,  the  following 
definitions  shall  apply: 

"Energy-related  claim"  means  any  general 
or  specific,  oral  or  written  representation 
that,  directly  or  by  implication,  describes  or 
refers  to  energy  savings,  energy  cost  savings, 
area  heating  capability,  efficiency  or 
conservation,  "payback."  or  "payback" 
potential. 

A  "competent  and  reliable  test"  means  any 
scientific,  engineering,  laboratory,  or  other 
analytical  report.  Study,  or  survey  prepared 
by  one  or  more  persons  with  skill  and  expert 
knowledge  in  the  field  to  which  the  material 
pertains  and  based  on  testing,  evaluation  and 
analytical  procedures  that  ensure  accurate, 
reliable  and  statistically  meaningful  results. 

A  "solar  space  heater"  is  a  particular  type 
of  solar  energy  equipment.  Specifically,  it  is 
equipment  which  typically  consists  of  one  or 
more  rooftop  collector  panels,  one  hot  and 
one  cold  air  duct  and  a  small  inlet  fan.  and 
which  is  designed  to  collect,  but  not  store,  the 
sun's  rays  for  supplemental  heating  of 
individual  residences  or  other,  small 
buildings.  The  terra  describes,  inter  alia, 
respondent's  "Solar  Age  Model  37,"  also 
referred  to  by  respondent  as  its  "Hot  Air 
Collector  Kit." 

Part  I  I 

It  is  ordered  that  respondent  Solar  Age 
Industries,  Inc..  a  corporation,  its  successors 
and  assigns,  and  its  officers,  and 
respondent's  agente.  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or  other 
device,  in  connection  with  the  manufacture, 
advertising,  offering  for  sale,  sale,  or 
distribution  of  any  solar  space  heater  or  any 
other  solar  energy  equipment  in  or  affecting 
commerce,  as  "commerce"  is  defined  in  the 
Federal  Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Representing,  directly  or  by  implication, 
in  any  manner  that 

(1)  More  than  a  few  consumers  may  be 
able  to  reduce  their  heating  bills  by  40%.  or 
close  to  40%,  by  using  the  Hot  Air  Collector 
Kit  or  any  other  such  solar  space  heater,  as 
defined  herein. 

(2)  Any  one  consumer's  experience  with 
respondent's  solar  space  heater  reflects  what 
other  consumers  will  experience  under 
circumstances  they  can  reasonably  foresee, 
unless  such  is  the  case. 

(3)  The  Hot  Air  Collector  Kit  or  any  other 
such  solar  space  heater  will  provide  more 
than  a  few  consumers  enough  heat  by  itself  to 
heat  800-flOO  square  feet  of  space  in 
residences  or  small  buildings. 

(4)  More  than  a  few  consumers  may  be 
able  to  save  enough  money  on  their  heating 
bills  by  using  the  Hot  Air  Collector  Kit  by 
itself  to  recoup  the  retail  cost  of  the  Hot  Air 
Collector  Kit  or  any  other  such  solar  space 
heater  which  ranges  in  cost  from  $1,095  to 
$3,595,  within  an  average  of  4  years. 

(5)  Its  solar  collector  is  the  highest  Btu- 
rated  solar  collector  per  square  foot,  in  the 
country,  unless  such  is  the  case. 


B.  Making  any  energy-related  claim  for  any 
solar  space  heater,  or  any  other  solar  energy 
equipment,  unless  at  the  time  that  the  claim  is 
made,  respondent  possesses  and  relies  upon 

a  competent  and  reliable  test  or  other 
objective  material  which  substantiates  the 
claim. 

C.  Making  any  energy-related  claim  which 
uses  the  phrase  "up  to"  or  words  of  similar 
import  unless  the  maximum  level  of  savings 
or  performance  can  be  achieved  by  an 
appreciable  number  of  consumers;  and, 
further,  in  any  instances  where  consumers 
could  not  reasonably  foresee  the  major 
factors  or  conditions  affecting  the  maximum 
level  of  savings  or  performance,  cease  and 
desist  from  failing  to  disclose  clearly  and 
prominently  the  class  of  consumers  who  can 
achieve  the  maximum  level  of  savings  or 
performance. 

D.  Misrepresenting,  directly  or  by 
implication,  in  any  manner,  the  purpose, 
content,  or  conclusion  of  any  test,  study, 
analysis,  rating  or  survey  upon  which 
respondents  rely  as  substantiation  for  any 
energyrelated  claim,  or  making  any 
representation  which  is  inconsistent  with  the 
results  or  conclusions  of  any  such  test,  study, 
rating  or  survey. 

Part  II 

It  Is  Further  Ordered  that  respondent  Solar 
Age  Industries.  Inc..  a  oorporation,  its 
successors  and  assigns,  and  its  officers,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  tfirough  any 
corporation,  subsidiary,  division  or  other 
device,  in  connection  with  the  manufacture, 
advertising,  offering  for  sale.  sale,  or 
distribution  of  any  solar  space  heater  or  any 
other  solar  energy  equipment  in  or  affecting 
commerce,  as  "commerce"  is  defined  in  the 
Federal  Trade  Commission  Act,  shall,  for  at 
least  three  years  from  the  date  of  the  last 
dissemination  of  energy-related  claims, 
maintain  and  upon  request  make  available  to 
Federal  Trade  Commission  staff  for 
inspection  and  copying,  copies  of: 

1.  All  materials  relied  upon  to  substantiate 
any  energy-related  claim;  and 

2.  All  test  reports,  studies,  survey*  or 
demonstrations  in  their  possession  that 
contradict,  qualify,  or  call  into  question  any 
energy-related  claim. 

Part  III 

It  Is  Further  Ordered  that  respondent  shall: 

A.  Within  thirty  (30)  days  after  the  date  of 
service  of  this  Order,  send  the  following 
material  via  first  class  mail  to  every  person 
or  firm  that  is  a  current  distributor  of 
respondent's  solar  enerfy  equipment  and 
thereafter  to  every  person  or  firm  that 
becomes  a  distributor  during  the  first  year 
from  the  date  of  service  of  this  Order 

1.  A  copy  of  this  Order,  and 

2.  A  copy  of  the  coves  letter  attached  to 
this  Order  as  Attachment  A,  incorporated 
herein  by  reference. 

B.  Distribute  a  copy  of  this  Order  to  each  of 
respondent's  operating  divisions,  and  to  each 
of  its  officers,  agents,  representatives  or 
employees  engaged  in  the  preparation  or 
placement  of  advertisements  or  other  sales 
materials. 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7,  ig86  /  Propoged  Rules 


40445 


C.  Supply  to  the  Federal  Trade  Commission 
upon  request  the  names  and  addresses  of 
those  parties  to  whom  respondent  distributed 
the  material  required  by  Paragraphs  A  and  B 
of  Part  III  of  this  Order. 

Part  IV 

It  Is  Further  Ordered  that  respondent  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  the  effective  dale  of  any 
proposed  change  in  the  corporate  respondent 
such  as  dissolution,  assignment  or  sale, 
resulting  in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  which  may  affect  compliance 
obligations  arising  out  of  this  Order. 

PartV 

It  Is  Further  Ordered  that  respondent  shall, 
within  sixty  (60)  days  after  this  Order 
becomes  final,  file  with  the  Commission  a 
report  in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has  complied 
with  the  Order. 

Solar  Age  Lettert«ead 

Re:  Advertising  Claims  and  Practices 

Dear  Solar  Age  Distributor  As  a  result  of  a 
Federal  Trade  Commission  investigation  of 
advertising  claims  for  our  Solar  Age  Model  37 
Solar  Space  Heater  (the  Hot  Air  Collector 
Kit),  we  have  entered  into  the  enclosed 
Consent  Order  Agreement.  The  Agreement  is 
for  settlement  purposes  only  and  does  not 
constitute  an  admission  that  Solar  Age  or  its 
distributors  violated  the  law.  At  issue  in  the 
investigation  were  a  number  of  energy  cost 
savings,  performance  and  payback  claims. 

We  agree  to  conform  our  future  advertising 
practices  to  the  standards  set  forth  in  this 
agreement,  and  to  cease  and  desist  from  the 
use  of  all  promotional  material  that  may 
contain  contrary  claims.  In  order  to  insure 
that  such  claims  will  no  longer  be  made,  we 
request  that  you  refrain  from  making  them, 
either  orally  or  in  writing,  and  to  advise  your 
dealers  to  do  so  as  well.  Please  forward  to  us 
any  remaining  literature  relating  to  our 
products  which  may  be  in  your  possession  or 
that  of  your  dealers  and  which  does  not 
conform  to  the  enclosed  agreement. 

Thank  you  very  much  for  your  assistance 
in  this  regard. 
Sincerely, 
Solar  Age  Industries,  Inc. 
Alan  D.  Schwanke, 
President. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  subject  to  fmal  approval  an 
agreement  to  a  proposed  consent  order 
from  Solar  Age  Industries,  Inc.  (Solar 
Age). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 


and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  advertising  for  a 
solar  space  heater  called  the  "Hot  Air 
Collector  Kit"  or  Solar  Age  Model  37. 
Solar  space  heaters  collect  heat  from  the 
sun's  rays  in  order  to  heat  a  room  or 
small  area  in  a  residence  or  other 
building.  They  consist  of  one  or  two 
small  rooftop  collector  panels  but  do  not 
have  the  heat  storage  or  distribution 
systems  typical  of  larger  traditional 
solar  systems.  Solar  Age  is  a  New 
Mexico  corporation  that  manufactures 
the  Model  37  solar  space  heater,  which 
is  sold  by  Solar  Age  distributors 
nationwide. 

The  Commission's  complaint  in  this 
matter  charges  Solar  Age  with 
disseminating  advertisements 
containing  false  and  misleading 
representations  concerning  the  solar 
space  heater's  limited  energy  savings 
potential;  limited  heating  capability;  the 
actual  Btu  output  rating  of  its  solar 
collector;  and  the  product's  actual  cost 
payback  period.  According  to  the 
complaint.  Solar  Age  also  represented 
that  it  possessed  a  reasonable  basis  for 
its  product  performance  and  payback 
claims,  when  in  fact,  it  does  not  have 
such  a  reasonable  basis. 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violations  charged,  to  prevent  Solar  Age 
from  engaging  in  similar  acts  and 
practices  in  the  future,  and  to  deter 
Solar  Age  distributors  from  engaging  in 
similar  acts  and  practices. 

Part  I,A  of  the  order  prohibits  Solar 
Age  from  making  certain  specific  energy 
savings,  heating  capability,  Btu  rating 
and  payback  claims  in  the  future. 
SpeciBcally,  Solar  Age  may  not  claim 
that  more  dian  a  few  constmiers  will  be 
able  to  reduce  their  heating  bills  by  40% 
(or  close  to  40%)  or  heat  600-800  square 
feet  using  a  solar  space  heater  such  as 
the  Model  37.  Nor  may  Solar  Age 
represent  that  more  than  a  few 
consimiers  will  save  enough  money  to 
recoup  the  cost  of  the  Hot  Air  Collector 
Kit  or  other  similar  solar  space  heater 
within  an  average  of  4  years.  Further, 
Solar  Age  may  not  represent  through  the 
use  of  testimonials,  that  one  consumer's 
experience  with  its  solar  space  heater 
reflects  what  other  consumers  will 
experience,  unless  such  is  the  case.  The 
final  provision  of  Part  I,A  of  the  order 
prohibits  Solar  Age  from  representing 
that  its  solar  collector  is  the  highest  Btu 
output  rated  solar  collector  in  the 
country,  unless  such  is  the  case. 

Under  Part  I,B  of  the  proposed  order. 
Solar  Age  must  possess  a  competent 


and  reUable  test  or  other  objective 
material  substantiating  any  energy- 
related  claim  it  wishes  to  make  in  the 
future  for  solar  space  heaters  or  other 
solar  enei^gy  equipment  "Energy  related 
claims,"  encompasses  any 
representation  as  to  energy  savings,  cost 
savings,  heating  capability,  efficiency  or 
conservation,  or  payback. 

Part  I,C  limits  Solar  Age's  use  of  "up 
to"  type  claims  to  those  instances  where 
the  maximum  level  of  savings  or 
performance  can  be  achieved  by  an 
appreciable  nimiber  of  consimiers. 
Further,  if  the  factors  or  conditions 
affecting  performance  caimot  be 
reasonably  forseen.  Part  I,C  requires 
that  those  factors  or  conditions  be 
disclosed.  Tliis  provision,  therefore, 
permits  "up  to"  claims  only  under 
circumstances  where  they  do  not 
deceptively  raise  constmiers' 
expectations  about  product 
performance. 

Part  I.D  prohibits  the  company  from 
misrepresenting  or  misusing  the 
purpose,  content  conclusion  or  results 
of  any  test  study,  analyses,  rating  or 
survey. 

Parts  II.  Ill  and  IV  are  standard  order 
provisions  requiring  Solar  Age  to  retain 
substantiation;  disseminate  the  order  to 
its  distributors,  officers  and  operating 
divisions;  notify  the  Commission  of 
changes  in  its  corporate  structure  and 
report  to  the  Commission  on  its 
compliance  with  the  terms  of  the  order. 

The  distribution  requirement  imder 
Part  IltA  directs  Solar  Age  to  send  a 
copy  of  the  order  to  all  of  its  distributors 
and  remains  in  effect  for  one  year  from 
the  issuance  of  the  order.  Thus,  all 
current  distributors  and  any  distributors 
added  during  the  next  year  will  receive 
a  copy  of  the  order.  Additionally,  Part 
III,A  requires  that  Solar  Age  send  to  its 
distributors  a  cover  letter  (attached  to 
the  order)  explaining  that  the  order  is 
the  result  of  a  settlement  agreement  and 
asking  that  any  non-conforming 
advertising  material  be  returned  to  Solar 
Age. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

EinUyH.Rock, 

Secretary. 

[FR  Doc.  86-25140  Filed  11-6-66;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-S-fRL-3 107-2] 

Approval  and  Promulgaaon  of 
ImptemenUtion  Plans;  lUinois 

aqency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

AcnON:  Proposed  njJemaking. 


summary:  USEPA  is  proposing  to 
disapprove  a  revision  to  the  Illinois 
State  Implementation  Plan  (SIP).  The 
revision  pertains  to  rules  for 
continuously  monitoring  and  recording 
the  comphance  status  of  facilities  in 
certain  stationary  source  categories. 
USEPA's  action  is  based  upon  a  request 
which  was  submitted  by  the  State  to 
satisfy  the  requirements  of  40  CFR 
51.19(e). 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  B,  1988. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano,  at  (312) 
886-«)35.  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch, 

230  South  Dearborn  Street,  Chicago, 

Illinois  60604. 
Illinois  Environmental  Protection 

Agency.  Division  of  Air  Pollution 

Control.  2200  Churchill  Road, 

Springfield,  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano.  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604.  (312)  88&-e035. 
SUPPLEMENTARY  MFORMATKM:  Section 
51.19  of  Title  40  of  the  Code  of  Federal 
Regulations  (40  CFR)  requires  that  State 
Implementation  Plans  provide  for 
monitoring  the  status  of  compliance  with 
rules  and  regulations  which  are  part  of 
the  control  strategy.  Paragraph  (e) 
requires  legally  enforceable  procedures 
to  require  certain  stationary  sources 
subject  to  emission  standards  as  part  of 
an  applicable  plan  to  install,  calibrate, 
maintain  and  operate  equipment  for 
continuously  morutoring  and  recording 
emissions,  and  to  provide  other 


information  as  specified  in  40  CFR  Part 
51  Appendix  P. 

To  comply  with  this  requirement,  on 
February  25, 1985,  the  State  of  Illinois 
submitted  to  USEPA  35  ILLINOIS 
ADMINISTRATIVE  CODE  (35  LAC) 
Section  285)  as  a  proposed  revision  to 
the  Illinois  SIP.  This  rule  was  adopted 
by  the  Illinois  Environmental  Protection 
Agency  (lEPA)  on  December  20, 1984, 
was  published  in  the  ILLINOIS 
REGISTER  on  January  4. 1985,  and 
became  effective  at  the  State  level  on 
February  1, 1986. 

USEPA  has  reviewed  the  State's 
submittal  for  conformance  with  the 
Federal  requirements  as  specified  in 
Appendix  P  of  40  CFR  Part  51.  A  full 
discussion  of  USEPA's  review  is 
contained  in  an  April  19. 1985,  Technical 
Support  Document  which  is  available 
for  inspection  at  the  Region  V  office 
listed  above.  A  discussion  of  the 
deficiencies  identified  in  the  regulation 
follows. 

Deficiencies  Identified  in  the  Illinois 
Rule 

35 1  AC  Section  285.101(a) 

This  section  states  the  basis  on  which 
the  State  requires  monitoring,  recording, 
testing,  and  reporting  of  emissions  from 
owners  or  operators  of  emission  sources 
and  pollution  control  equipment.  It  also 
states  that  these  requirements  shall  be 
made  a  part  of  tn  operating  permit 
issued  to  these  sources.  However,  it 
imposes  no  requirements  on  owners  and 
operators  of  emission  sources  except 
when  the  State  requires  the  permittee  to 
monitor  and  report  the  emissions. 

In  effect,  section  285.101(a)  exempts 
those  sources  specified  under  section 
285.201  which  do  not  have  operating 
permits  from  complying  with  the 
requirements  of  the  rule  until  the 
sources  are  permitted  by  the  State.  40 
CFR  Part  51,  Appendix  P,  specifies  that 
continuous  emission  monitoring  (CEM) 
and  reporting  is  required  for  all  source 
categories  specified  in  Appendix  P. 
Section  1.1,  upon  plan  approval  or 
promulgation,  regardless  of  whether 
they  have  a  valid  operating  permit. 
Further,  section  285.101(a)  imposes  no 
specific  requirements  on  owners  or 
operators  of  emission  sources  in  and  of 
itself,  but  only  through  the  permit 
mechanism.  40  CFR  Part  51,  Appendix  P. 
section  1.1,  requires  owners  or  operators 
of  emission  souices  for  the  applicable 
source  category  to  install,  calibrate,  and 
maintain  all  monitoring  equipment.  For 
the  above  reasons,  35  lAC  285.101(a)  is 
not  approvable. 

The  State  rule's  exemption  of  sources 
which  do  not  have  operating  permits  is 
of  particular  concern  to  USEPA.  Illinois 


law  allows  a  source  to  operate  without  a 
valid  operating  permit  while  the 
provisions  of  the  operating  permit  are 
being  adjudicated.  Under  such  a 
circumstance,  a  source  could  operate 
without  a  permit  and  escape  the 
requirement  for  CY3A  which  is  required 
by  40  CFR  51.19(e)  and  Appendix  P. 

35  lAC  Section  285.103— Applicability 

Section  (a)  states  that  these  rules  shall 
be  used  by  the  lEPA  as  a  guide  to 
whether  CEM  requirements  shall  be 
included  in  the  permits.  This 
requirement  is  appealable  to  the  Illinois 
Pollution  Control  Board  (IPCB).  Section 
(a)  gives  the  State  discretion  to 
determine  whether  CEM  is  needed  for 
those  sources  required  under  section 
285.201.  Although  section  1.2  of 
Appendix  P  of  40  CFR  Part  51  provides 
for  exemptions  from  the  CEM 
requirement,  the  State  rule  in  allowing 
the  IPCB  to  determine  whether  or  not 
CEM  is  necessary  goes  will  beyond 
USEPA's  requirements  and  grants 
broader  discretion  In  exempting  sources 
from  the  CEM  requirement  than  the 
minimum  Federal  requirements  allow. 
Therefore,  this  part  is  not  approvable. 

This  section  also  allows  a  CEM 
requirement  under  Appendix  P  for 
certain  source  categories  to  be  appealed 
to  the  Illinios  Pollution  Control  Board.  40 
CFR  Part  51  Appendix  P,  imposes 
mandatory  requirements  for  CEM  with 
very  limited  exemptions  provided  in 
section  1.2.  Tihe  appeal  option  to  the 
IPCB  is  a  further  basis  for  determining 
that  this  section  is  not  approvable. 

325 1  A  C  Section  283. 104— Compliance 
Dates 

This  section  states  that  a  schedule  for 
installation  and  performance  testing  for 
CEM  shall  begin  from  the  date  the 
permit  is  issued  and  must  be  completed 
within  18  months,  unless  the  State  finds 
that  a  longer  schedule  is  necessary.  40 
CFR  Part  51,  Appendix  P,  section  1.1(2) 
requires  that  installation  and 
performance  testing  for  CEM  be  within 
18  months  of  Federal  plan  approval  or 
promulgation.  Because  the  State 
compliance  schedule  for  this 
requirement  begins  when  the  permit  is 
issued,  all  sources  subject  to  this 
requirement  could  delay  installation  of  a 
CEM  System  beyond  the  time 
requirement  of  Appendix  P. 

Although  section  1.3  of  Appendix  P  of 
40  CFR  Part  51  provides  for  reasonable 
extensions  of  time  for  facilities  unable 
to  meet  the  required  18  month 
timeframe,  the  State's  extensions  go 
beyond  what  Appendix  P  allows.  This 
section,  therefore,  is  not  approvable. 


[FR  Doc.  86- 
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Proposed  Rulemaking  Action 

USEPA  proposes  to  disapprove  the 
State's  self  monitoring  rule  in  its  entirety 
because  a  partial  approval  of  the  rule, 
while  disapproving  key  provisions  of  the 
rule  such  as  35  lAC  285.103 — 
Applicability,  would  make  the  self 
monitoring  rule  more  stringent  than  ever 
intended  by  the  State.  Such  partial 
approval  is  precluded  by  a  Seventh 
Circuit  Court  of  Appeals  decision.  In 
Bethlehem  Steel  Corporation  v.  Gorsuch 
742  F.2d  1028  (7th  Cir.  1984),  the  Court 
held  that  USEPA  may  not  approve  parts 
of  a  SIP  and  disapprove  other  parts  if 
the  effect  of  the  action  is  to  make  the 
SIP  stricter  than  the  State  ever  intended. 

Public  comment  is  solicited  on  the 
proposed  SIP  revision  and  on  USEPA's 
proposed  rulemaking  action  to 
disapprove  it.  Public  comments  should 
be  sent  to  the  Region  V  office  listed  in 
the  front  of  this  Federal  Renter  notice. 
Comments  received  by  the  date 
specified  above  will  be  considered  in 
USEPA's  final  rulemaking. 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  600  et  seq..  USEPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposal  or 
final  rule  on  small  entities.  Under  5 
U.S.C.  605(b),  this  requirement  may  be 
waived  if  USEPA  certifies  that  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

USEPA  believes  that  these  rules,  if 
finally  disapproved,  will  not  have  a 
significant  negative  economic  effect  on  a 
substantial  number  of  small  entities.  ITie 
requirements  of  40  CFR  Part  51, 
Appendix  P  do  not  apply  to  sources 
which  can  be  construed  as  small 
entities.  Public  comment  is  expressly 
solicited  on  any  information  to  the 
contrary. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  March  31, 1986. 
Valdas  V.  Adomkus. 

Regional  Administrator. 

[Editorial  Note:  This  document  was 
received  by  the  Office  of  the  Federal  Register 
on  November  4. 1986.] 

[FR  Doc.  86-25194  Filed  11-6-86;  8:45  am] 
BiLUNO  CODE  asao-so-H 


40  CFR  Part  52 
IA-5-FRL-3107-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AQENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACnow;  Proposed  rulemaking. 


aUMMARV:  USEPA  is  proposing 
rulemaking  on  a  revision  to  the  Illinois 
State  Implementation  Plan  (SIP)  for  total 
suspended  participates  (TSP).  "The 
revision  pertains  to  a  temporary 
variance  from  the  requirements  of  35 
lUinois  Administrative  Code  (lAC)  212- 
462(e)  until  December  4, 1989,  for 
Demeter.  Incorporated  (Demeter). 
USEPA's  action  is  based  upon  a  revision 
request  which  was  submitted  by  the 
State  pursuant  to  section  110  of  the 
Clean  Air  Act  (Act). 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  8. 1986. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  followdng  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano,  at  (312) 
86-6035.  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch. 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604 

Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control.  2200  Churchill  Road. 
Springfield,  Illinois  62706 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Guleadan.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearbon  Street  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O,  Cano  (312)  886-6035. 

SUPPUEMENTARV  INFORMATION:  On 

January  29. 1986.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  revision  to 
the  Illinois  SIP  for  December  which 
operates  a  grain  elevator  in 
unincorporated  Winnebago  County. 
Winnebago  County  is  classified  as 
better  than  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  the 
pollutant  TSP. 

The  proposed  SIP  revision,  if  finally 
approved  by  USEPA,  would  allow 
Demeter  a  variance  from  the 


requiremenU  of  35  lAC  212.462(e)  >  until 
December  4. 1989.  35  lAC  21Z4e2(e) 
requires  Demeter  to  file  applications  for 
construction  and  operating  permits  and 
to  comply  with  the  dump  pit  control 
requirements  of  35  lAC  212.462(b).' 
because  the  firm's  annual  grain 
throughput  increased  150  percent  from 
the  1984  annual  grain  throughput  on 
which  the  original  permit  was  based. 
This  increase  exceeds  the  rule's 
threshold  value  of  a  30  percent  increase. 

In  granting  a  variance  from  the 
requirements  for  Demeter's  dump  pit 
the  Illinois  Pollution  Control  Board 
(IPCB)  found  that  the  requirement  for 
Demeter  to  install  a  grain  dust  control 
system  on  its  dump  pit  immediately 
would  subject  the  firm  to  unreasonable 
hardship  because  of  Demeter's  low 
profitability  over  the  prior  several  years. 
The  IPCB  Opinion  and  Order  of  the 
Board  is  only  a  temporary  variance.  It 
requires  Demeter  to  install  a  dust 
control  system  to  comply  with  the 
regulations  by  December  4. 1989. 

USEPA  has  reviewed  this  proposed 
SIP  revision  for  consistency  with 
USEPA's  policy  on  source  specific  SIP 
revisions,  which  is  contained  in  a  July 
29. 1983.  memorandum  from  Sheldon 
Meyers,  then  Director  of  the  Office  of 
Air  QuaUty  Planning  and  Standards,  to 
the  Directors  of  the  Air  Management 
Divisions.  This  poUcy  requires  that  for  a 
State  to  secure  USEPA  approval  of  a 
relaxation  of  a  SIP  in  an  attainment  area 
and  yet  continue  the  overall  approval 
status  of  its  plan,  the  State  must 
demonstrate  that  the  SIP  as  a  whole, 
despite  the  relaxation,  would  continue 
to  provide  for  maintenance  of  the 
NAAQS.  This  policy,  in  effect  requires 
a  current  modeling  demonstration,  using 
reference  modeling  techniques  and  best 
available  data. 

Because  the  State's  submittal  in  this 
matter  did  not  include  such  a  modeled 
demonstration  of  attainment  USEPA 
proposes  to  disapprove  this  proposed 
SIP  revision  for  Demeter  because  the 
State  has  not  demonstrated  that  it  will 
not  jeopardize  attainment  and 
maintenance  of  the  TSP  NAAQS.  if  the 
SIP  revision  were  finally  approved. 
Public  comment  is  sohcited  on  the 
proposed  SIP  revision  and  on  USEPA's 


'  35  lAC  212.462(6)  wai  incorporated  in  the 
Illinois  SIP  as  203(d)(8)(F)  on  February  21. 1990  (45 
FR  11233).  Illinois  has  subsequently  recodified  its 
regulations.  USEPA  is  rulemaJung  on  a  variance 
from  Rule  203(d)(8)(F)  because  this  is  the  regulation 
incorporated  in  the  SIP. 

'35  lAC  212.462(b)  was  incorporated  in  the 
Illinois  SIP  as  203(d)(8)(B)  on  Febniary  21. 1990  (45 
FR  11233).  Illinois  has  subsequently  recodified  its 
regulations.  USEPA  is  rulemaking  on  a  variance 
from  Rule  203(d)(8){BMii)  because  this  is  the 
regulation  incorporated  in  the  SIP. 
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proposed  disapproval  of  the 
incorporation  of  it  into  the  SIP.  Public 
comments  received  by  the  data 
indicated  above  will  be  considered  in 
the  development  of  USEPA's  Rnal 
rulemaking  action. 

Under  5  U.S.C.  e05(b).  USEPA  has 
determined  that  this  proposed  action,  if 
finally  disapproved,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  a  single  small  entity  is  involved 
Demeter. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  June  26. 1986. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
fFR  Doc.  86-25193  Filed  11-6-86;  8:45  am] 

BHJJNQ  CODE  •SCO-SO-M 


40  CFR  Part  60 
[OAR-FRL-3085-9] 

Standards  of  Perfonnance  for  New 
Stationary  Sources;  Revision  of 
Method  25  of  Appendix  A 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  This  proposed  rule  would 
amend  Method  25,  "Determination  of 
Total  Gaseous  Nonmethane  Organic 
Emissions  as  Carbon,"  of  Appendix  A  of 
40  CFR  Part  60.  This  method  is  being 
revised  to  improve  its  precision  and 
reliabiUty. 

A  pubUc  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  revised  method. 
DATE  Comments.  Comments  must  be 
received  on  or  before  January  21. 1987. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  November  28. 1986,  a  public 
hearing  will  be  held  December  22, 1988, 
beginning  at  10:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  hearing 
will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  November  28, 1986. 
aodresses:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  Attention:  Docket  Number  A- 
86-05.  U.S.  Environmental  Protection 


Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony  should 
notify  Mr.  Gary  McAlister,  Emission 
Measurement  Branch  (MD-19).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-2237. 

Docket  Docket  No.  A-86-05, 
containing  supporting  information  used 
in  developing  the  proposed  rulemaking, 
is  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall,  401  M 
Street  SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  T.  Shigehara  or  Mr.  Gary 
McAlister,  Emission  Measurement 
Branch  (MD-19),  Emission  Standards 
and  Engineering  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-2237. 

SUPPt^MENTARY  INFORMATION: 
I.  The  Rulemaking 

On  October  3, 1980  (45  FR  65956),  EPA 
published  Method  25,  "Determination  of 
Total  Gaseous  Nonmethane  Organic 
Emissions  as  Carbon."  Shortly  after 
publication,  testers  began  to  report 
erratic  results  with  the  method  and 
suggested  a  number  of  different  causes 
for  the  imprecision.  As  a  result,  EPA 
began  a  program  to  review  the  test 
method  in  March  1982.  The  EPA  has 
completed  the  review  and  is  now 
proposing  revisions  to  Method  25,  which 
will  make  the  method  simpler,  more 
reliable,  and  more  precise. 

The  results  of  the  various  studies  on 
Method  25  are  summarized  in  the 
following  reports,  which  are  included  in 
the  docket: 

1.  Evaluation  of  Trap  Recovery 
Design,  EMB  Project  No.  82SFS-1. 

2.  Preparation  of  Method  25  Sampling 
Equipment  and  Determination  of  Limit 
of  Detection  and  Limit  of  Quantitation, 
EMB  Project  No.  82SFS-1. 

3.  Evaluation  of  Method  25 
Condensate  Ttap  Packing  Material,  EMB 
Project  No.  82SFS-1. 

4.  Oxidation  Catalyst  Screening  and 
Evaluation  Study.  ESED  Project  No. 
82SFS1-4-2. 


5.  Quality  Control  Procedures 
Evualation,  ESED  Project  No.  82SFS1-4- 
3. 

6.  Condensate  Trap  Development  and 
Evaluation,  ESED  Project  No.  82SFS1-4- 
4. 

7.  Trap  Recovery  Procedures 
Evaluation,  ESED  Project  No.  82SFS1-4- 
5. 

8.  Evaluation  of  Particulate  Filters, 
ESED  Project  No.  82SFS1-5-2. 

The  studies  showed  that  the  basic 
operating  principle  of  Method  25  was 
sound,  but  some  changes  in  equipment 
design  and  operating  practices  would 
improve  the  reliability  of  the  method. 
These  changes  can  best  be  discussed  by 
dividing  the  method  into  three  parts: 
Sampling,  sample  recovery,  and 
analysis. 

The  major  changes  in  the  sampling 
equipment  are  the  addition  of  a  heated 
filter,  a  redesigned  condensate  trap,  and 
a  different  packing  material  for  the 
condensate  trap.  'The  purpose  of  the 
filter  is  to  remove  organic  particulate 
matter  from  the  sample  and,  thus, 
eliminate  a  potential  source  of 
imprecision.  The  filter  is  heated  to  a 
temperature  of  120*  C  (248*  F)  to  be 
consistent  with  Method  5  for  particulate 
matter.  The  new  trap  design  is  a  simple 
U-tube  which  may  be  more  easily  and 
cheaply  produced  than  the  current 
design.  It  also  provides  a  faster  and 
more  complete  sample  recovery  than  the 
existing  trap  while  showing  equal 
collection  efficiency.  The  new  packing 
material  is  quartz  wool,  which  shows 
better  durability  and  collection 
efficiency  than  the  currently  specified 
stainless  steel  packing. 

The  major  changes  in  the  sample 
recovery  system  are  a  new  oxidation 
catalyst,  a  simplified  recovery  system, 
and  lower  operating  temperatures.  'The 
new  oxisation  catalyst  has  proven  to  be 
very  durable  and  to  provide  100  percent 
oxidation  efficiency  for  a  wide  variety 
of  organic  compounds  at  much  lower 
operating  temperatures  than  the  current 
catalyst.  The  redesigned  recovery 
system  has  eliminated  some  of  the 
tubing  and  valving  and,  thus,  reduced 
the  potential  for  sample  loss  during 
recovery  and  decreased  recovery  times. 
The  lower  temperatures  for  sample 
recovery  will  increase  the  life 
expectancy  of  the  recovery  system 
materials  and  simplify  the  operation  of 
the  system. 

The  major  change  in  the  sample 
analysis  system  is  a  new  separation 
column  for  the  nonmethane  organics 
analyzer.  This  new  column  provides 
separation  of  carbon  monoxide,  carbon 
dioxide,  and  methane  from  a  wider 
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range  of  organic  compounds  than  the 
currently  specified  column. 

In  addition  to  these  major  changes, 
there  are  a  number  of  minor  changes, 
particularly  in  the  area  of  quality 
assurance  and  calibration. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard.  Rather,  the 
rulemaking  would  simply  revise  test 
procedures  associated  with  emission 
measurement  requirements  that  would 
apply  irrespective  of  this  rulemaking. 

II.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed  test 
method  in  accordance  with  section 
307(d)(5)  of  the  Qean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  "ADDRESSES"  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  with  EPA  before,  during,  or 
within  30  days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  "ADDRESSES"  section  of  this 
preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington,  DC  (see 
"ADDRESSES")  section  of  this  preamble. 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  [section  307(d)(7)(A)]. 

C.  Office  of  Management  and  Budget 
Review 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices:  and  there  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 


productivity,  innovation,  or  on  the 
ability  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
conunents  from  OMB  and  any  written 
EPA  responses  are  available  in  the 
docket. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U.S.C. 
e05(b).  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  any 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

List  of  Subjecte  in  40  CFR  Part  60 

Air  Pollution  control. 
Intergovernmental  relations.  Reporting 
and  Recordkeeping  requirements. 
Incorporation  by  reference.  Automobile 
surface  coating,  Large  appliance  surface 
coating.  Beverage  can  coating,  and 
Metal  coil  coating. 

Dated:  October  24. 1986. 
Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

PART  60-{  AMENDED] 

It  is  proposed  that  40  CFR  Part  60  be 
amended  by  revising  Method  25  of 
Appendix  A  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sec.  101,  111,  114, 116,  and  301  of 
the  Clean  Air  Act,  as  amended  (42  U.S.C. 
7401,  7411.  7414.  7416,  7601). 

2.  By  revising  Method  25  of  Appendix 
A  to  read  as  follows: 

Appendbc  A— Reference  Method 


Method  25 — ^DetenninatioD  of  Total  Gaseous 
Nonmetfaane  Organic  Emisnons  as  Caibon 

1.  Applicability  and  Principle 

1.1    Applicability.  This  method  applies  to 
the  measurement  of  volatile  organic 
compounds  (VOC)  as  total  gaseous 
nonmethane  oiganics  (TGNMO)  as  carbon  in 
source  emissions.  Organic  particulate  matter 
will  interfere  with  the  analysis  and,  therefore, 
a  particulate  filter  is  required. 

When  carbon  dioxide  (COJ  and  water 
vapor  are  present  together  in  the  stack,  they 
can  produce  a  positive  bias  in  the  sample. 
The  magnitude  of  the  bias  depends  on  the 
concentrations  of  (CO.)  and  water  vapor.  As 
a  guidehne,  multiply  the  (COi)  concentration, 
expressed  as  volume  percent,  by  the  water 
vapor  concentration.  If  this  product  does  not 
exceed  100,  the  bias  can  be  considered 
insignificant.  For  example,  the  bias  is  not 


significant  for  a  source  having  10  percent 
(CO,)  and  10  percent  water  vapor,  but  it 
might  be  significant  for  a  source  having  10 
percent  (CO,)  and  20  percent  water  vapor. 
This  method  is  not  the  only  method  that 
applies  to  die  measurement  of  TX^NMO. 
Costs,  logistics,  and  other  practicalities  of 
source  testing  may  make  other  test  methods 
more  desirable  for  measuring  VOC  contents 
of  certain  effluent  streams.  Proper  judgment 
is  required  in  determining  the  most 
applicable  VOC  test  method.  For  example, 
depending  upon  the  molecular  weight  of  the 
organics  in  the  effluent  stream,  a  totally 
automated  semicontinuous  nonmethane 
organics  (NMO)  analyzer  interfaced  directly 
to  the  source  may  yield  accivate  results.  This 
approach  has  the  advantage  of  providing 
emission  data  semicontinuously  over  an 
extended  time  period. 

Direct  measurement  of  an  effluent  with  a 
flame  ionization  detector  (FID)  analyzer  may 
be  appropriate  with  prior  characterization  of 
the  gas  stream  and  knowledge  that  the 
detector  responds  predictably  to  the  organic 
compounds  in  the  stream.  If  present  methane 
(CH4)  will,  of  course,  also  be  measured.  The 
FID  can  be  applied  to  the  determination  of 
the  mass  concentration  of  the  total  molecular 
structure  of  the  organic  emissions  under  any 
of  the  following  limited  conditions:  (1)  Where 
only  one  compound  is  known  to  exist:  (2) 
when  the  organic  compounds  consist  of  only 
hydrogen  and  carbon;  (3)  where  the  relative 
percentages  of  the  compounds  are  known  or 
can  be  determined,  and  the  FID  responses  to 
the  compounds  are  known:  (4)  where  a 
consistent  mixture  of  the  compounds  exists 
t)efore  and  after  emission  control  and  only 
the  relative  concentrations  are  to  l>e 
assessed;  or  (5)  where  the  FID  can  l>e 
calibrated  against  mass  standards  of  the 
compounds  emitted  (solvent  emissions,  for 
example). 

Another  example  of  the  use  of  a  direct  FID 
is  as  a  screening  method.  If  there  is  enough 
information  available  to  provide  a  rough 
estimate  of  the  analyzer  accuracy,  the  FID 
analyzer  can  be  used  to  determine  the  VOC 
content  of  an  uncharacterized  gas  stream. 
With  a  sufficient  buffer  to  account  for 
possible  inaccuracies,  the  direct  FID  can  be  a 
useful  tool  to  obtain  the  desired  results 
without  costly  exact  determination. 
In  situations  where  a  quaUtative/ 
quantitative  analysis  of  an  affluent  stream  is 
desired  or  required,  a  gas  chromatographic 
FID  system  may  apply.  However,  for  sources 
emitting  numerous  organics,  the  time  and 
expense  of  this  approach  will  be  formidable. 

1.2    Principle.  An  emission  sample  is 
withdrawn  from  the  8tacl(  at  a  constant  rate 
through  a  heated  filter  and  a  chilled 
condensate  trap  by  means  of  an  evacuated 
sample  tank.  After  sampling  is  completed,  the 
TGNfMO  are  determined  by  independently 
analyzing  the  condensate  trap  and  sample 
tank  fractions  and  combining  the  analytical 
results.  The  organic  content  of  the 
condensate  trap  fraction  is  determined  by 
oxidizing  the  >fMO  to  CO,  and  quantitatively 
collecting  the  effluent  in  an  evacuated  vessel; 
then  a  portion  of  the  CO,  is  reduced  to  CH« 
and  measured  by  an  FID.  The  organic  content 
of  the  sample  tank  fraction  is  measured  by 
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in)ecting  a  portion  of  the  sample  into  a  gas 
ctiromatographic  column  to  separate  the 
NMO  from  carbon  monoxide  (CO),  COi  and 
CH.:  the  NMO  are  oxidized  to  CO,,  reduced 
to  CH„  and  measured  by  an  FID.  In  this 
manner,  the  variable  response  of  the  FID 
associated  with  different  types  of  organics  is 
eliminated. 

2.  Apparatus 

2.1    Sampling.  The  sampling  system 
consists  of  a  heated  probe,  heated  filter, 


condensate  trap,  flow  control  system,  and 
sample  tank  (Figure  25-1).  The  TGNMO 
sampling  equipment  can  be  constructed  from 
commercially  available  components  and 
components  fabricated  in  a  machine  shop. 
The  following  equipment  is  required: 

2.1.1    Heated  Probe.  6.4-mm[\/i-in.] 
Outside  diameter  (OD)  stainless  steel  tubing 
with  a  heating  system  capable  of  maintaining 
a  gas  temperature  at  the  exit  end  of  at  least 
129X  (265°F).  The  probe  shall  be  equipped 


with  a  thermocouple  at  the  exit  end  to 
monitor  the  gas  temperature. 

A  suitable  probe  is  shown  in  Figure  25-1. 
The  nozzle  is  an  elbow  Htting  attached  to  the 
front  end  of  the  prabe  while  the  thermocouple 
is  inserted  in  the  side  arm  of  a  tee  fitting 
attached  to  the  rear  of  the  probe.  The  probe 
is  wrapped  with  a  suitable  length  of  high 
temperature  heating  tape,  and  then  covered 
with  two  layers  of  glass  cloth  insulation  and 
one  layer  of  aluminum  foil. 
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Note. — If  it  is  not  possible  to  use  a  heating 
system  for  safety  reasons,  an  unheated 
system  with  an  in-stack  filter  may  be  a 
suitable  alternative. 

2.1.2    Fi/ter  Holder.  25-mm[15/l^in.] 
Inside  diameter  (ID)  Gelman  filter  holder 
with  303  stainless  steel  body  and  316 
stainless  steel  support  screen  with  the  Viton 
O-ring  replaced  by  a  Teflon  O-ring. 

Note. — Mention  of  trade  names  or  specific 


Figure  25-1.  Sampling  train. 

I 

products  does  not  constitute  endorsement  by 
the  Environmental  Protection  Agency. 

2. 1.3    Filter  Heating  System.  A  metal  box 
consisting  of  an  inner  and  an  outer  shell 
separated  by  insulating  material  with  a 
heating  element  in  the  inner  shell  capable  of 
maintaining  a  gas  temperature  at  the  filter  of 
121±3'C(250±5'F). 

A  suitable  heating  box  is  shown  in  Figure 
25-2.  The  outer  shell  is  a  metal  box  that 
measures  102  mm  x  280  mm  x  292  mm  (4  in.  x 


SAMPLE 
TANK 


11  in.  x  11%  in.),  while  the  inner  shell  is  a 
metal  box  measuring  76  mm  x  229  mm  x  241 
mm  (3  in.  x  9  in.  x  9V^  in.).  The  inner  box  is 
supported  by  13-mni  (V4-in.)  phenolic  rods. 
The  void  space  between  the  boxes  is  filled 
with  Hberfrax  insulation  which  is  sealed  in 
place  by  means  of  a  silicon  rubber  bead 
around  the  upper  sides  of  the  box.  A 
removable  lid  made  in  a  similar  manner,  with 
a  25-mm  (1-in.)  gap  between  the  parts,  is  used 
to  cover  the  heating  chamber. 
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Figure  25-2.  Out-of  stack  filter  box. 
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The  inner  box  is  heated  with  a  250-watt 
cartridge  heater,  shielded  by  a  stainless  steel 
shroud.  The  heater  is  regulated  by  a 
thermostatic  temperature  controller  which  is 
set  to  maintain  a  temperature  of  121°C  as 
measured  by  a  thermocouple  in  the  gas  line 
just  before  the  filter.  An  additional 
thermocouple  is  used  to  monitor  the 
temperature  of  the  gas  behind  the  filter. 


Note. — If  it  is  not  possible  to  use  a  heating 
for  safety  reasons,  an  unheafed  system  with 
an  in-stack  filter  may  be  a  suitable 
alternative. 

2.1.4    Condensate  Trap.  9.5-mm  (3/8-in.) 
OD  316  stainless  steel  tubing  bent  info  a  U- 
shape.  Exact  dimensions  are  shown  in  figure 
25-3.  The  tubing  shall  be  packed  with  coarse 
quartz  wool,  to  a  density  of  approximately 
0.11  g/cc  before  bending.  While  the 


condensate  trap  is  packed  with  dry  ice  in  the 
Dewar,  an  ice  bridge  may  form  between  the 
arms  of  the  condensate  trap  making  it 
difficult  to  remove  the  condensate  trap.  This 
problem  can  be  prevented  by  attaching  a 
steel  plate  between  the  arms  of  the 
condensate  trap  in  the  same  plane  as  the 
arms  to  completely  fill  the  intervening  space. 
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Figure  25  3.  Condensate  trap. 
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2.1.5  Valve.  Stainless  steel  control  valve 
for  starting  and  stopping  saiiq>le  flow. 

2.1.6  Metering  Valve.  Stainless  steel 
valve  for  regulating  the  sample  flow  rate 
through  the  sample  train. 

2.7.7  Rotameter.  Class  tube  with  stainless 
steel  fittings,  capable  of  measuring  sample 
flow  in  the  range  of  60  to  100  cc/min. 


2.1.8  Sample  Tank.  Stainless  steel  or 
aluminum  tank  with  a  minimum  volume  of  4 
liters. 

2. 1.9  Mercury  Manometer  or  Absolute 
Pressure  Gauge.  Capable  of  measuring 
pressure  to  within  1  mm  Hg  in  the  range  of  0 
to  900  mm. 

2.1.10  Vacuvm  Pump.  Capable  of 
evacuating  to  an  absolute  pressure  of  10  mm 
Hg. 


2.2    Condensate  Recovery  Apparatus.  The 
system  for  the  recovery  of  the  organics 
captured  in  the  condensate  trap  consists  of  a 
heat  source,  oxidation  catalyst,  nondispersive 
infrared  (NDIR)  analyzer  and  an  intermediate 
collection  vessel  (ICV).  Figure  25-4  is  a 
schematic  of  a  typical  system.  The  system 
shall  be  capable  of  proper  oxidation  and 
recovery,  as  specified  in  Section  5.1.  The 
following  major  components  are  required: 


CD 


FLOWMETERS 
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2.2.7    Heat  Source.  Sufficient  to  heat  the 
condensate  trap  (Including  connecting  tubing) 
to  a  temperature  of  200  'C.  A  system  using 
both  a  heat  gun  and  an  electric  tube  furnace 
is  recommended. 

2.2.2    Heal  Tape.  Sufficient  to  heat  the 
connecting  tubing  between  the  water  trap 


VALVE 


Figure  25-4.  Condensate  recovery  system 


and  the  oxidation  catalyst  to  100  "C. 

2.2.3    Oxidation  Catalyst  A  suitable 
length  of  9.5  mm  (%-in.)  OD  Inconel  600 
tubing  packed  with  15  cm  (6  in.)  of  3.2  mm  (Vg 
in.)  diameter  19  percent  chromia  on  alumina 
pellets.  The  catalyst  material  is  packed  in  the 


center  of  the  catalyst  tube  with  quartz  wool 
packed  on  either  end  to  hold  it  in  place.  The 
catalyst  tube  shall  be  mounted  vertically  in  a 
650  "C  tube  furnace. 

2.2.4     Water  Trap.  Leak  proof,  capable  of 
removing  moisture  from  the  gas  stream. 
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2.2.5  Syringe  Port.  A  6.4-mm  ( ^-in.)  OD 
stamless  steel  tee  fitting  with  a  rubber 
septum  (rfflced  in  the  side  arm. 

2.2.6  ND/R  Detector.  Capable  of 
indicating  COi  concentration  in  the  range  of 
zero  to  5  percent,  to  monitor  the  progress  of 
combustion  of  the  organic  compounds  from 
the  condensate  trap. 

2.2.7  Flow-Control  Valve.  Stainless  steel, 
to  maintain  the  trap  conditioning  system  near 
atmospheric  pressure. 

2.2.8  Intermediate  Collection  Vessel. 
Stainless  steel  or  aluminum,  equipped  with  a 


/  fci^MMed  Rules 


female  quick  connect.  Tanks  with  nominal 
volumes  of  at  least  6  liters  are  recommended. 

2.2.9    Mercury  Manometer  or  Absolute 
Pressure  Gauge.  Capable  of  measuring 
pressure  to  within  1  mm  Hg  in  the  range  of  0 
to  900  mm. 

2.2.J0    Syringe.  10-ml  gas-tight  glass 
syringe  equipped  with  an  appropriate  needle. 

2.3    NMO  Analyzer.  The  NMO  analyzer  is 
a  gas  chromatograph  (GC)  wth  backflush 
capability  for  NMO  analysis  aad  is  equipped 
with  an  oxidation  catalyst  reduction 
catalyst,  and  FID.  Figures  25-5  and  25-6  are 
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scfaematics  of  a  typical  NMO  analyzer.  This 
semicontinuous  GC/FID  analyzer  shall  be 
capable  of:  (1)  Separating  CO,  CO,,  and  CH* 
from  NMO.  (2)  reducing  the  CO,  to  CH,  and 
quuitifying  u  CH*.  and  (3)  oxidiziRg  tfie 
NMO  to  CO,,  reducing  the  CO,  to  CH,  and 
qvuitifying  as  CH»,  according  to  Section  5.2. 
The  analyzer  consisU  of  the  following  major 
components: 
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Figure  25-5.  Simplified  schematic  of  nonmethane  organic  (NMO)  analyzer. 
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,  Figure  25-6.  Nonmethane  organic  analyzer  (NMO). 
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2.3.1  Oxidation  Catalyst.  A  suitable 
length  of  9.5-nmi  {%-iii.)  OD  Inconel  600 
tubing  packed  with  5.1  cm  (2  in.)  of  19  percent 
chromia  on  3.2-mm  (V4-in.)  alumina  pellets. 
The  catalyst  material  is  packed  in  the  center 
of  the  tube  supported  on  either  side  by  quartz 
wool.  The  catalyst  tube  must  be  mounted 
vertically  in  a  650  'C  furnace. 

2.3.2  Reduction  Catalyst.  A  7.6-cm  (3-in.) 
length  of  6.4-mm  (V^-in.)  OD  Inconel  tubing 
fully  packed  with  100-mesh  pure  nickel 
powder.  The  catalyst  tube  must  be  mounted 
vertically  in  a  400  *C  furnace. 

2.5.3  Separation  Coiumn(s).  A  30-cm  (1-ft) 
length  of  3.2-mm  (Vfc-in.)  OD  stainless  steel 
tubing  packed  with  60/80  mesh  Unibeads  IS 
followed  by  a  61-cm  (2-ft)  length  of  3.2-mm 
(V4-in.)  OD  stainless  steel  tubing  packed  with 
60/80  mesh  Carbosieve  G.  The  Carbosieve 
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and  Unibeads  columns  must  be  baked 
separately  at  200  'C  with  carrier  gas  flowing 
through  them  for  24  hours  before  initial  use. 

2.3.4  Sample  Injection  System.  A  10-port 
GC  sample  infection  valve  fitted  with  a 
sample  loop  properly  sized  to  interface  with 
the  NMO  analyzer  (1-cc  loop  recommended). 

2.3.5  FID.  An  FID  meeting  the  following 
specifications  is  required: 

2.3.5.1  Linearity.  A  linear  response  (±5 
percent)  over  the  operating  range  as 
demonstrated  by  the  procedures  established 
in  section  5.2.3. 

2.3.5.2  Range.  A  full  scale  range  of  10  to 
50,000  ppm  CH..  Signal  attenuators  shall  be 
available  to  produce  ■  minimum  signal 
response  of  10  percent  of  full  scale. 

2.3.6  Data  Recording  System.  Analog  strip 
chart  recorder  or  digital  integration  system 


compatible  with  the  FID  for  permanently 
recording  the  analytical  results. 
2.4    Other  Analysis  Apparatus. 

2.4.1  Barometer.  Mercury,  aneroid,  or 
other  barometer  capable  of  measuring 
atmospheric  pressure  to  within  1  mm  Hg. 

2.4.2  Thermometer.  Capable  of  measuring 
the  laboratory  temperature  within  1  'C. 

2.4.3  Vacuum  Pump.  Capable  of 
evacuating  to  an  absolute  pressure  of  10  mm 
Hg. 

2.4.4  Syringes.  10-fil  and  50->il  liquid 
injection  syringes. 

2.4.5  Liquid  Sample  Infection  Unit.  316  SS 
U-tube  fitted  with  an  injection  septum,  see 
Figure  25-7, 
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Figure  25-7.  Liquid  sample  injection  unit. 
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3.  Reagents 

3.1  Sampling.  The  following  are  required 
for  sampling: 

3.1.1  Crushed  Dry  Ice. 

3.1.2  Coarse  Quartz  Wool.  B  to  15  fun. 

3.2  NMO  Analysis.  The  following  gases 
are  needed: 

3.2.1  Carrier  Gases.  Zero  grade  helium 
(He)  and  oxygen  (O.)  containing  less  than  1 
ppm  CO,  and  less  than  0.1  ppm  C  as 
hydrocarbon. 

3.2.2  Fuel  Gas.  Zero  grade  hydrogen  (H,), 
99.999  percent  pure. 

3.2.3  Combustion  Gas.  Zero  grade  air  or 
O,  as  required  by  the  detector. 

3.3  Condensate  Analysis.  The  following 
gases  are  needed: 

3.3.1  Carrier  Gas.  Zero  grade  air, 
containing  less  than  1  ppm  C. 

3.3.2  Auxiliary  O,.  Zero  grade  O, 
containing  less  than  1  ppm  C. 

3.3.3  Hexane.  ACS  grade,  for  liquid 
injection. 

3.3.4  Decane.  ACS  grade,  for  liquid 
injection. 

3.4  Calibration.  For  all  calibration  gases, 
the  manufacturer  must  recommend  a 
maximum  shelf  life  for  each  cylinder  (i.e.,  the 
length  of  time  the  gas  concentration  is  not 
expected  to  change  more  than  ±5  percent 
from  its  certified  value).  The  date  of  gas 
cylinder  preparation,  certi^ed  organic 
concentration,  and  recommended  maximum 
shelf  life  must  be  afllxed  to  each  cylinder 
before  shipment  from  the  gas  manufacturer  to 
the  buyer.  The  following  calibration  gases  are 
required. 

3.4.1  Oxidation  Catalyst  Efficiency  Check 
Calibration  Gas.  Gas  mixture  standard  with 
nominal  concentration  of  1  percent  methane 
in  air. 

3.4.2  FID  Linearity  and  NMO  Calibration 
Gases.  Three  gas  mixture  standards  with 
nominal  propane  concentrations  of  20  ppm, 
200  ppm,  and  3000  ppm,  in  air. 

3.4.3  COt  Calibration  Gases.  Three  gas 
mixture  standards  with  nominal  CO, 
concentrations  of  50  ppm,  500  ppm,  and  1 
percent,  in  air. 


Note.— Total  NMO  less  than  1  ppm 
required  for  1  percent  mixture. 

3.4.4    NMO  Analyzer  System  Check 
Calibration  Cases.  Four  calibration  gases  are 
needed  at  follows: 

3.4.4.1  Propane  Mixture.  Gas  mixture 
standard  containing  (nominal]  50  ppm  CO,  50 
ppm  CH,,  2  percent  CO*  and  20  ppm  CH^ 
prepared  in  air. 

3.4.4.2  Hexane.  Gas  mixtiu%  standard 
containing  (nominal)  50  ppm  hexane  in  air. 

3.4.4.3  Toluene.  Gas  mixture  standard 
containing  (nominal)  20  ppm  toluene  in  air. 

3.4.4.4  Methanol.  Gas  mixture  standard 
containing  (nominal)  100  ppm  methanol  in  air. 

4.  Procedure 
4.1    Sampling. 

4. 1. 1  Sample  Tank  Evacuation  and  Leak 
Check.  Evacuate  the  sample  tank  to  10  mm 
Hg  absolute  pressure  or  less.  Then  close  the 
sample  tank  valve,  and  allow  the  tank  to  sit 
for  30  minutes.  The  tank  is  acceptable  if  a 
change  in  tank  vacuum  of  less  than  2  mm  Hg 
is  noted.  The  evacuation  and  leak  check  may 
be  conducted  either  in  the  laboratory  or  the 
field. 

4.1.2  Sample  Train  Assembly.  Just  before 
assembly,  measure  the  tank  vacuum  using  a 
mercury  U-tube  manometer.  Record  this 
vacuum,  the  ambient  temperature,  and  the 
barometric  pressure  at  this  time.  Close  the 
sample  tank  value  and  assemble  the  sampling 
system  as  shown  in  Figure  25-1.  Immerse  the 
condensate  trap  body  in  dry  ice.  The  point 
where  the  inlet  tube  joins  the  trap  body 
should  be  2.5  to  5  cm  above  the  top  of  the  dry 
ice. 

4.1.3  Pretest  Leak  Check.  A  pretest  leak 
check  is  required.  Calculate  or  measure  the 
approximate  volume  of  the  sampling  train 
from  the  probe  tip  to  the  sample  tank  valve. 
After  assembling  the  sampling  train,  plug  the 
probe  tip,  and  make  cerUin  thnt  the  sample 
tank  valve  is  closed.  Turn  on  the  vacuum 
pump,  and  evacuate  the  sampling  system 
from  the  probe  tip  to  the  sample  tank  valve  to 
an  absolute  pressure  of  10  mm  Hg  or  less. 
Close  the  purge  valve,  turn  off  the  pump,  wait 
a  minimum  period  of  10  minutes,  and  recheck 
the  indicated  vacuum.  Calculate  the 


maximum  allowable  pressure  change  based 
on  a  leak  rate  of  1  percent  of  the  sampling 
rate  using  Equation  25-1.  section  6.2.  If  the 
measured  pressure  change  exceeds  the 
calculated  limit  correct  the  problem  and 
repeat  the  leak  check  before  beginning 
sampling. 

4.1.4    Sample  Train  Operation.  Unplug  the 
probe  tip,  and  place  the  probe  into  the  stack 
such  that  the  probe  is  perpendicular  to  the 
duct  or  stack  axis;  locate  the  probe  tip  at  a 
single  preselected  point  of  average  velocity 
facing  away  from  the  direction  of  gas  flow. 
For  stacks  having  a  negative  static  pressure, 
seal  the  sample  port  sufficiently  to  prevent 
air  in-leakage  around  the  probe.  Set  the  probe 
temperature  controller  to  129*C  (265'F)  and 
the  filter  temperature  controller  to  121'C 
(250'F).  Allow  the  probe  and  filter  to  heat  for 
about  30  minutes  before  purging  the  sample 
train. 

Close  the  sample  valve,  open  the  purge 
valve,  and  start  the  vacuum  pump.  Set  the 
flow  rate  between  60  and  100  cc/min,  and 
purge  the  train  with  stack  gas  for  at  least  10 
minutes.  When  the  temperatures  at  the  exit 
ends  of  the  probe  and  filter  are  within  their 
specified  range,  sampling  may  begin. 
Check  the  dry  ice  level  around  the 
condensate  trap,  and  add  dry  ice  if 
necessary.  Record  the  clock  time.  To  begin 
sampling,  close  the  purge  valve  and  stop  the 
pump.  Open  the  sample  valve  and  the  sample 
tank  valve.  Using  the  flow  control  valve,  set 
the  flow  through  the  sample  train  to  the 
proper  rate.  Adjust  the  flow  rate  as  necessary 
to  maintain  a  constant  rate  (±10  percent) 
throughout  the  duration  of  the  sampling 
period.  Record  the  sample  tank  vacuum  and 
flowmeter  setting  at  5-minute  intervals  (see 
Figure  25-8).  Select  a  total  sample  time 
greater  than  or  equal  to  the  minimiim 
sampling  time  specified  in  the  applicable 
subpart  of  the  regulation;  end  the  sampling 
when  this  time  period  is  reached  or  when  a 
constant  flow  rate  can  no  longer  be 
maintained  because  of  reduced  sample  tank 
vacuum. 

MLLMQ  CODE  MM-SlHi 


Federal  Regiater  /  Vol.  51.  No.  216\/  Friday,  November  7. 1986  /  Proposed  Rules 


VOLATILE  ORGAMC  CARBON 


FAClllTY 


LOCATION. 
DATE 


SAMPIE  LOCATION. 
OPERATOR 


RUN  NUMBER. 


TAX|(  NUMBER. 


.TRAP  NUMBER. 


TANK  VACUUM, 
mm  Hf 


cm  Hj 


PRETESHMANOMETER). 


POST  TEST  (MANOMETER). 


.(CAUCEL 
(GAUGE). 


LEAK  RATE 


cm  Hg  /  JO  mm 


PRETEST. 


.SAMPLE  10  NUM8ER_ 


BAROMETRIC 
PRESSURE, 

mm  Hg 


AMBIENT 
TEMPERATURE 


TIME 
CLOCK/SAMPLE 

VACUUM 
cm  Hg 

FLOWMETER  SETTING 

— . . . j 

COMMENTS 

" 

J 

■ 1 

1 

— I 

j 

1 

''  '■        — 1 
.              J 

Figure  25-8.  Example  field  data  form. 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Proposed  Rules 


40461 


Note:— If  sampling  has  to  be  stopped 
before  obtaining  the  minimum  sampling  time 
(specified  in  the  appHcable  subpart)  because 
a  constant  flow  rate  cannot  be  maintained, 
proceed  as  follows:  After  closing  the  sample 
tank  valve,  remove  the  used  sample  tank 
from  the  sampling  train  (without 
disconnecting  other  portions  of  the  sampling 
train).  Take  another  evacuated  and  leak- 
checked  sample  tank,  measure  and  record  the 
tank  vacuum,  and  attach  the  new  tank  to  the 
sampling  train.  After  the  new  tank  is 


attached  to  the  sample  train,  proceed  with 
the  sampling  until  the  required  minimum 
sampling  time  has  been  exceeded. 

4.2    Sample  Recovery.  After  sampling  is 
completed,  close  the  flow  control  valve,  and 
record  the  final  tank  vacuum;  then  record  the 
tank  temperature  and  barometric  pressure. 
Close  the  sample  tank  valve,  and  disconnect 
the  sample  tank  from  the  sample  system. 
Disconnect  the  condensate  trap  at  the 
flowmetering  system,  and  tightly  seal  both 
ends  of  the  condensate  trap.  Do  not  include 


the  probe  from  the  stack  to  the  filter  as  part 
of  the  condensate  sample.  Keep  the  trap 
packed  in  dry  ice  until  the  samples  are 
returned  to  the  laboratory  for  analysis. 
Ensure  that  the  test  run  number  is  properly 
identified  on  the  condensate  trap  and  the 
sample  tank(s). 

4.3    Condensate  Recovery.  See  Figure  25- 
9.  Set  the  carrier  gas  flow  rate,  and  heat  the 
catalyst  to  its  operating  temperature  to 
condition  the  apparatus. 

nUJNQ  CODE  SSM-CO-M 


FLOWMETERS 


NEEDLE  VALVES 


BYPASS 
VALVE 


AIR 


HEAT  TRACE  (100  "O 


CONDENSATE 
TRAP 


W       Q 


V^l 


! 1 


j  DRY  ICE 


OXIDATION 
REACTOR 


r  T    FLOW  ]n 

(-^  1-0     CONTROLv^ 

T  T         VALVE    ^T 


yu 


VENT 


4 


SAMPLE 

RECOVERY 

VALVE 


NOIR 
ANALYZER 


SYRINGE  PORT 


SAMPLE 
TANK 
VALVE 


1986 


VACUUM  PUMP 


MLLINQ  CODE  S560-50-C 


SAMPLE 
TANK 

u 


Figure  25-9.  Condensate  recovery  system,  CO2  purge 


UMI 


Federal  iUgtow  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Ptopoeed  Rules 


4.3. 1    Daily  Performance  Checks.  Each 
day  before  analyzing  any  samples,  perform 
the  following  tests: 

4.3.1.1  Leak  Check.  With  the  carrier  gas 
inlets  and  the  flow  control  valve  cfamd. 
install  a  clean  condensate  trap  in  the  system, 
and  evacuate  the  system  to  10  mm  Hg 
absolute  pressure  or  less.  Qose  the  vacuum 
pump  valve  and  turn  off  tke  vacuum  pump. 
Monitor  the  system  pressare  for  10  minutes. 
The  system  is  acceptable  if  the  pressure 
change  is  less  than  2  mm  Hg. 

4.3. 1.2  System  Background  Test.  Adjust 
the  carrier  gas  and  auxiliary  oxygen  flow  rate 
to  their  normal  valvet  of  100  cc/min  and  150 
cc/min,  respectively,  with  the  sample 
recovery  valve  in  vent  position.  Usinj  a  10-ml 
syringe  withdraw  a  sample  from  th«  lystem 
effluent  through  the  syriage  port.  laject  this 
sample  into  the  NMO  analyzer,  and  measure 
the  COi  content.  The  system  backgroand  is 
acceptable  if  the  COi  concentration  it  less 
than  10  ppm. 

4.3.1.3  Oxidation  Catalyst  Efficiency 
Check.  Conduct  a  catalyst  efficiency  test  as 
specified  in  section  5.1.2  of  this  method.  If  the 
criterion  of  this  test  cannot  be  met,  make  the 
necessary  repairs  to  the  system  before 
proceeding. 
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4.3 J    Condensate  Trap  CCk  Purge  and 
Sampie  Tank  Pressuritation.  After  sampling 
is  completed,  the  condensate  trap  will 
contaia  condensed  water  and  organics  aad  a 
small  volume  of  sampled  gas.  This  gas  from 
the  stack  may  contain  a  significant  amotnt  of 
COj  which  must  be  removed  from  the 
condensate  trap  before  the  sample  is 
recovered.  Thie  is  accompUshed  by  purging 
the  condensate  trap  with  zero  air  and 
collecting  the  purged  gas  in  the  original 
sample  tank. 

Begin  with  the  sample  tank  and  condensate 
trap  from  the  teat  ma  to  be  analyzed.  Set  the 
four-port  valve  of  the  condensate  recovery 
system  in  the  COj  pui;ge  position  as  shown  in 
Figure  25-9.  With  the  sample  tank  valve 
closed,  attach  the  sample  tank  to  the  sampie 
recovery  system.  With  the  sample  recovery 
valve  in  the  vent  position  and  the  flow 
control  valve  fully  open,  evacuate  the 
manometer  or  pressure  gauge  to  the  vacuum 
of  the  sample  tank.  Next  close  the  vacuum 
pump  valve,  open  fiie  sample  tank  valve,  and 
record  the  tank  pressure. 

Attach  the  dry-ice-cooled  condensate  trap 
to  the  recovery  system,  and  initiate  the  purge 
by  switching  the  sample  recovery  valve  from 
vent  to  collect  position.  Adjust  the  flow 


control  valve  to  maintain  atmospheric 
pressure  in  the  recovery  system.  Continue  the 
purge  until  the  CO*  concentration  of  the  tr^ 
efflaent  is  less  than  5  ppm.  COi  coaoentration 
in  the  trap  effluent  should  be  measured  by 
extracting  syringe  samples  from  the  recovery 
system  and  analyzing  the  samples  with  the 
NMO  analyzer.  This  procediffe  should  be 
used  only  after  the  NDK  response  has 
reached  a  minimum  level.  Using  a  10-ml 
•yiinge,  extract  a  sample  from  the  syringe 
port  prior  to  the  NDK,  and  inject  this  sample 
into  the  NMO  analyzer. 

After  the  completion  of  the  COi  pui^,  use 
the  carrier  ga«  bypass  vahre  to  pressurize  the 
sample  tank  to  approximately  Ijoeo  mm  Hg 
absolute  pressure  with  zero  air. 

4.S.3    Racovery  of  the  Condensate  Trap 
Sample.  See  Figure  25-10.  Attadi  the  ICV  to 
the  sample  recovery  system.  Wift  the  sample 
recovery  valve  in  a  closed  position,  between 
vent  and  collect  and  the  flow  control  and 
ICV  valves  fully  open,  evacuate  the 
manometer  or  gauge,  the  connecting  tubing, 
and  the  ICV  to  10  mm  Hg  absolute  pressure. 
Close  the  flow-control  and  vacuum  pump 
valves. 
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Begin  auxiliary  oxygen  flow  to  the 
oxidation  catalyst  at  a  rate  of  150  cc/min. 
then  switch  the  four-way  valve  to  the  trap 
recovery  position  and  the  sample  recovery 
valve  to  collect  position.  The  system  should 
now  be  set  up  to  operate  as  indicated  in 
Figure  25-10.  After  the  manometer  or 
pressure  gauge  begins  to  register  a  slight 
positive  pressure,  open  the  flow  control 
valve.  Adjust  the  flow-control  valve  to 
maintain  atmospheric  pressure  in  the  system 
within  10  percent. 

Now,  remove  the  condensate  trap  from  the 
dry  ice,  and  allow  it  to  warm  to  ambient 
temperature  while  monitoring  the  NDIR 
response.  If  after  5  minutes,  the  COj 
concentration  of  the  catalyst  effluent  is  below 
10,000  ppm,  discontinne  the  auxiUary  oxygen 
flow  to  the  oxidation  catalyst.  Begin  heating 
the  trap  by  pladng  it  in  a  fumaoe  preheated 
to  200°C.  Once  heating  hat  begun,  carefully 
monUor  the  NDIR  responae  to  ensure  that  the 
catalyst  effluent  concentration  does  not 
exceed  50,000  ppm.  Whenever  the  COi 
concentration  exceeds  50,000  ppm,  supply 
auxiliary  oxygen  to  the  catalyst  at  the  rate  of 
150  cc/min.  Begin  heating  the  tubing  that 
connected  the  heated  sample  box  to  the 
condensate  trap  only  after  the  COk 
concentrate  falls  below  10,000  ppm.  This 
tubing  may  be  heated  in  the  same  oven  as  the 
condensate  trap  or  with  an  auxiliary  heat 
source  such  as  a  heat  gun.  Heating 
temperature  must  not  exceed  200'C.  If  a  heat 
gun  is  used,  heat  the  tubing  slowly  along  iu 
entire  length  from  the  upatream  end  to  the 
downstream  end,  and  repeat  the  pattern  for  a 
total  of  three  times.  Continue  the  recovery 
until  the  COi  concentration  drops  to  less  than 
10  ppm  as  determined  by  syringe  injection  as 
described  under  the  condensate  trap  COi 
purge  procedure,  section  4.3.2. 

After  the  sample  recovery  is  completed, 
use  the  carrier  gas  bypass  valve  to  pressurize 
the  ICV  to  approximately  1060  mm  Hg 
absolute  pressure  «nth  zero  air. 

4.4    Analysis.  Before  putting  the  NMO 
analyzer  into  routine  operation,  conduct  an 
initial  performance  test.  Start  the  analyzer, 
and  perform  all  the  necessary  functions  in 
order  to  put  the  analyzer  into  proper  working 
order  then  conduct  the  performance  test 
according  to  the  procedures  established  in 
section  5.2.  Once  the  performance  test  has 
been  successfully  completed  and  the  COi  and 
NMO  calibration  response  factors  have  been 
determined,  proceed  with  sample  analysis  as 
follows: 

4.4. 1  Daily  Operations  and  Caliberation 
Checks.  Before  and  immediately  after  the 
analysis  of  each  set  of  samples  or  on  a  daily 
basis  (whichever  occurs  first),  conduct  a 
calibration  test  according  to  the  pttx:edures 
established  in  section  5.3.  If  the  criteria  of  the 
daily  calibration  test  cannot  be  met.  repeat 
the  NMO  analyzer  performance  test  (Section 
5.2)  before  proceeding. 

4.4.2  Operating  Conditions.  The  carrier 
gas  flow  rate  is  29.5  cc/min  He  and  2.2  cc/ 
min  Oi.  The  column  oven  is  heated  to  85*C. 
The  order  of  elution  for  the  sample  from  the 
column  is  CO,  CH4,  COi,  and  NMO. 

4.4.3  Analysis  of  Recovered  Condensate 
Sample.  Purge  the  sample  loop  with  sample, 
and  then  infect  the  sample.  Under  the 
specifled  operating  conditions,  the  COt  in  the 


sample  will  elute  in  approximately  100 
seconds.  As  soon  as  the  detector  response 
returns  to  baseline  following  the  COi  peak, 
switch  the  carrier  gas  flow  to  backflush.  and 
raise  the  column  oven  temperature  to  195*C 
as  rapidly  as  possible.  A  rate  of  30*C/min  has 
been  shown  to  be  adequate.  Record  the  value 
obtained  for  the  condensible  organic  material 
(QmJ  measured  as  COi  and  any  measured 
NMO.  Return  the  column  oven  temperature  to 
85*C  in  preparation  for  the  next  analysis. 
Analyze  each  sample  in  triplicate,  and  report 
the  average  C^.. 

4.4.4    Analysis  of  Sample  Tank.  Perform 
the  analysis  as  described  in  section  4.4  J.  but 
record  only  the  value  measured  for  NMO 
(C.-). 

4.5    Audit  Samples.  Analyze  a  set  of  two 
audit  samples  oonc\irrently  with  any 
compliance  samples  and  in  exactly  the  same 
manner  to  evaluate  the  analyst's  technique 
and  the  instrument  calibration.  The  same 
analysts,  analytical  reagenU,  and  analytical 
system  shall  be  used  for  the  compliance 
samples  and  the  EPA  audit  samples:  if  this 
condition  is  met,  auditing  of  subsequent 
compliance  analyses  for  the  same 
enforcement  agency  unthin  30  days  Is  not 
required.  An  audit  sample  set  may  not  be 
used  to  validate  different  sets  of  compliance 
samples  under  the  jurisdiction  of  different 
enforcement  agencies,  unless  prior 
arrangements  are  made  Mrith  both 
enforcement  agencies. 

Calculate  the  concentrations  of  the  audit 
samples  in  ppm  using  the  specifled  sample 
volume  in  the  audit  instructions.  (Note. — 
Indication  of  acceptable  results  may  be 
obtained  immediately  by  reporting  the  audit 
results  in  ppm  and  compliance  results  in  ppm 
by  telephone  to  the  responsible  enforcement 
agency.)  Include  the  results  of  both  audit 
saraplas,  tiieir  identiflcation  numbers,  and  the 
analyst's  name  with  the  results  of  the 
compliance  determination  samples  in 
appropriate  reports  to  the  EPA  regional  office 
or  the  appropriate  enforcement  agency  during 
the  30-day  period. 

The  concentration  of  the  audit  samples 
obtained  by  the  analyst  shall  agree  wthin  20 
percent  of  the  actual  concentrations.  Failure 
to  meet  the  20-percent  speciflcation  may 
require  retests  until  the  audit  problems  are 
resolved.  However,  if  the  audit  results  do  not 
affect  the  compliance  or  noncompliance 
status  of  the  affected  facihty,  the 
Administrator  may  waive  the  reanalysis 
requirement,  further  audits,  or  retests  and 
accept  the  results  of  the  compliance  test 
While  steps  are  being  taken  to  resolve  audit 
anslyais  problems,  the  Administrator  may 
also  choose  to  use  the  data  to  determine 
compliance  or  noncompliance  of  the  affected 
facility. 
5.  Calibration  and  Operational  Checks 
Maintain  a  record  of  performance  of  each 
item. 

5.1    Initial  Performance  Check  of 
Condensate  Recovery  Apparatus.  Perform 
these  tests  before  the  system  is  first  placed  in 
operation,  after  any  shutdown  of  6  months  or 
more,  and  after  any  major  modification  of  the 
system,  or  at  the  specifled  frequency. 

5.1.1  Carrier  Gas  and  Auxiliary  Ot  Blank 
Check.  Analyze  each  new  tank  of  carrier  gas 
or  auxiliary  Oi  with  the  NMO  analyzer  to 


check  for  contamination.  Treat  the  gas 
cylinders  as  noncondensible  gas  samples,  and 
analyze  according  to  the  procedure  in  section 
4.4.3.  Add  together  any  measured  CH4.  CO, 
COi.  or  NMO.  The  total  concentration  must 
be  less  than  5  ppm.    ^ 

5.1.2    Catalyst  Efficiency  Check.  With  a 
clean  condensate  trap  insulled  in  the 
recovery  system,  replaoe  the  carrier  gas 
cylinder  with  the  high  level  methane 
standard  gas  cylinder  (Section  3.4.1).  Set  the 
four-port  valve  to  the  recovery  position,  and 
attach  an  ICV  to  the  recovery  system.  With 
the  sample  recovery  valve  in  vent  position 
and  the  flow-control  and  ICV  valves  fully 
open,  evacuate  the  manometer  or  gauge,  the 
connecting  tubing,  and  the  ICV  to  10  mm  Hg 
absolute  pressure.  Close  the  flow-control  and 
vacuum  pump  valves. 

After  the  NDIR  response  has  stabilized, 
switch  the  sample  recovery  valve  from  vent 
to  collect.  When  the  manometer  or  pressure 
gauge  begins  to  register  a  slight  positive 
pressure,  open  the  flow-control  valve.  Keep 
the  flow  adjusted  so  that  atmospheric 
pressure  is  maintained  in  the  system  within 
10  percent.  Continue  collecting  the  sample  in 
a  normal  manner  until  the  ICV  is  filled  to  a 
nominal  gauge  pressure  of  300  mm  Hg.  Close 
the  ICV  valve,  and  remove  the  ICV  from  the 
system.  Place  the  sample  recovery  valve  in 
the  vent  position,  and  return  the  recovery 
system  to  its  normal  carrier  gas  and  normal 
operating  conditions.  Analyze  the  ICV  for 
CO,  using  the  NMO  analyzer,  the  caUlyst 
efficiency  is  acceptable  if  the  CO, 
concentration  is  within  2  percent  of  the 
methane  standard  concentration. 

5.1.3    System  Performance  Check. 
Construct  a  liquid  sample  injection  unit 
similar  to  design  to  the  unit  shown  in  Figure 
25-7.  Insert  this  unit  into  the  condensate 
recovery  and  conditioning  system  in  place  of 
a  condensate  trap,  and  set  the  carrier  gas  and 
auxiliary  O,  flow  rates  to  normal  operating 
levels.  Attach  an  evacuated  ICV  to  the 
system,  and  switch  from  system  vent  to 
collect.  With  the  carrier  gas  routed  through 
the  injection  unit  and  the  oxidation  catalyst, 
inject  a  liquid  sample  (see  sections  5.1.3.1  to 
5.1.3.4)  into  the  injection  port  Operate  the 
trap  recovery  system  as  described  in  section 
4.3J.  Measure  the  final  ICV  pressure,  and 
then  analyze  the  vessel  to  determine  the  CO, 
concentration.  For  each  injection,  calculate 
the  percent  recovery  using  the  equation  in 
section  6.6. 

The  performance  test  is  acceptable  if  the 
average  percent  recovery  is  100  ±  5  percent 
with  a  relative  standard  deviation  (section 
6.9)  of  less  than  2  percent  for  each  set  of 
triphcate  injections  as  follows: 
5.7.3.7    50>'lHexane. 

5.1.3.2  SOi'IHexane. 

5.1.3.3  SONDecane. 

5.1.3.4  SClDecane. 

5.2    Initial  NMO  Analyzer  Performance 
Test.  Perform  these  tests  before  the  system  is 
first  placed  in  operation,  after  any  shutdown 
longer  than  6  months,  and  after  any  maior 
modification  of  the  system. 

5.2.1    Oxidation  Catalyst  Efficiency 
Check.  Turn  offer  bypass  the  NMO  analyzer 
reduction  catalyst.  Make  triplicate  injections 
of  the  high  level  methane  standard  (section 
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3.4.1.].  The  oxidation  catalyst  operation  is 
acceptable  if  the  FID  response  is  less  than  1 
percent  of  the  injected  methane 
concentration. 

5^2    Reduction  Catalyst  Efficienty 
Check.  With  the  oxidation  catalyst  unhealed 
or  bypassed  and  the  heated  reduction 
catalyst  bypassed,  make  triplicate  injections 
of  the  high  level  methane  standard  (section 
3.4.1).  Repeat  this  procedure  with  both 
catalysts  operative.  The  reduction  catalyst 
operation  is  acceptable  if  the  response  under 
both  conditions  agree  mthin  5  percent. 

5.2.5    Analyzer  Linearity  Check  and  NMO 
Calibration.  While  operating  both  the 
oxidation  and  reduction  catalysts,  conduct  a 
Unearity  check  of  the  analyzer  using  the 
propane  standards  specified  in  section  3.4.2. 
Make  triplicate  injections  of  each  calibration 
gas,  and  then  calculate  the  average  response 
factor  (area/ppm  C)  for  each  gas,  as  well  as 
the  overall  mean  of  the  response  factor 
values.  The  instnmient  linearity  is  acceptable 
if  the  average  response  factor  of  each 
calibration  gas  is  within  2.5  percent  of  the 
overall  mean  value  and  if  the  relative 
standard  deviation  (section  6.9)  for  each  set 
of  triplicate  injections  is  less  than  2  percent 
Record  the  overall  mean  of  the  propane 
response  factor  values  as  the  NMO 
calibration  response  factor  (RFnmo). 

Repeat  the  linearity  check  using  the  COi 
standards  specified  in  section  3.4.3.  Make 
tripUcate  injections  of  each  gas.  and  then 
calculate  the  average  response  factor  (area/ 
ppm  C)  for  each  gas.  as  well  as  the  overall 
mean  of  the  response  factor  values.  Record 
the  overall  mean  of  the  response  factor 
values  as  the  COi  calibration  response  factor 
(RFcoa)-  The  RFco>  must  be  within  10  percent 
of  the  RFhmo. 

5.2.4    System  Performance  Check.  Check 
the  column  separation  and  overall 
performance  of  the  analyzer  by  making 
triplicate  injections  of  the  calibration  gases 
listed  in  section  3.4.4.  The  analyzer 
performance  is  acceptable  if  the  measured 
NMO  value  for  each  gas  (average  of  triplicate 
injections)  is  within  5  percent  of  the  expected 
value. 

5.3  NMO  Analyzer  Daily  Calibration. 

5.3.1  COt  Response  Factor.  Inject 
triplicate  samples  of  the  high  level  COj 
calibration  gas  (section  3.4.3),  and  calculate 
the  average  response  factor.  The  system 
operation  is  adequate  if  the  calculated 
response  factor  is  within  5  percent  of  the 
RFcoB  calculated  during  the  initial 
performance  test  (section  5.2.3).  Use  the  daily 
response  factor  (DRFcoi)  for  analyzer 
calibration  and  the  calculation  of  measured 
COj  concentrations  in  the  ICV  samples. 

5.3.2  NMO  Response  Factors.  Inject 
triplicate  samples  of  the  mixed  propane 
calibration  cylinder  (section  3.4.4.1),  and 
calculate  the  average  NMO  response  factor. 
The  system  operation  is  adequate  if  the 
calculated  response  factor  is  within  5  percent 
of  the  RFmmo  calculated  during  the  initial 
performance  test  (section  5.2.4).  Use  the  daily 
response  factor  (DRF^io)  for  analyzer 
calibration  and  calculation  of  NMO 
concentrations  in  the  sample. 

5.4  Sample  Tank  and  ICV  Volume.  The 
volume,  of  the  gas  sampling  tanks  used  must 
be  determined.  Determine  the  tank  and  ICV 


volumes  by  weiring  them  empty  and  then 
filled  with  deionized  distilled  water;  weigh  to 
the  nearest  5  g,  and  record  the  results. 
Alternatively,  miasure  the  volume  of  water 
used  to  fill  them  to  the  nearest  5  ml. 

6.  Calculations 

All  equations  are  written  using  absolute 
pressure;  aosolute  pressures  are  determined 
by  adding  the  measured  barometric  pressure 
to  the  measured  gauge  or  manometer 
pressure. 

6.1    Nomenclature. 

C=TGMMO  concentration  of  the  effluent. 

ppm  C  equivalent. 
Ct=Calculated  condensible  organic 

(condensate  trap)  concentration  of  the 

effluent,  ppra  C  equivalent. 
Ccsi= Measured  concentration  (NMO 

analyzer)  for  the  condensate  trap  ICV. 

ppm  CO]. 
Ct= Calculated  noncondensible  organic 

concentration  (sample  tank)  of  the 

effluent,  ppm  C  equivalent. 
Cta,= Measured  ooncentration  (NMO 

analyzer)  for  the  sample  tank,  ppm  NMO. 
F=Sampling  flow  rate,  cc/min. 
L= Volume  of  liq«id  injected,  ^1. 
M=Molecular  weight  of  the  liquid  injected, 

g/g-mole. 
Mt=TGNMO  mass  concentration  of  the 

effluent,  mg  C/dsm'. 
N=Carbon  number  of  the  liquid  compound 

injected  (N=12  for  decane,  N=6  for 

hexane). 
Pf=Final  pressure  of  the  intermediate 

collection  vessel,  mm  Hg  absolute. 
Pb=Barometric  pressure,  cm  Hg. 
Pu=Gas  sample  tank  pressure  before 

sampling,  mm  Hg  absolute. 
Pi = Gas  sample  tank  pressure  after  sampling, 

but  before  pressurizing,  mm  Hg  absolute. 
Pu=Final  gas  sample  tank  pressure  after 

pressurizing,  mm  Hg  absolute. 
T,=Final  temperature  of  intermediate 

collection  vessel,  °K. 
Tu  =  Sample  tank  temperature  before 

sampling,  °K. 
T,=Sample  tank  temperature  at  completion 

of  sampling,  *K. 
Ti,= Sample  tank  temperature  after 

pressurizing,  *K. 
V  =  Sample  tank  volume,  m'. 
V,= Sample  train  volume,  cc. 
V,= Intermediate  collection  vessel  volume, 

m». 
V,=Ga8  volume  sampled,  dam*. 
n  =  Number  of  data  points. 
q= Total  number  of  analyzer  injections  of 

intermediate  collection  vessel  during 

analysis  (where  k  =  injection  number,! 

. . .  q). 
r=Total  number  of  analyzer  injections  of 

sample  tank  during  analysis  (where 

j  =  injection  number,  1 . . .  r). 
xi  =  Individual  measurements. 
x  =  mean  value. 

p  =  Density  of  liquid  injected,  g/cc. 
S=Leak  check  period,  min. 
AP=Allowable  pressure  change,  cm  Hg. 

6.2  Allowable  Pressure  Change.  For  the 
pretest  leak  check,  calculate  the  allowable 
pressure  change: 


Eq.  25-1 

I        FP^e 
aP  =  0.01     ,P 


6.3    Sample  Volume.  For  each  test  run, 
calculate  the  gas  volume  sampled: 


Vs  =  0.3857  V 


6.4    Noncondensible  Organics.  For  each 
sample  tank,  determine  the  concentration  of 
nonmethane  organics  (ppm  C): 


Eq.'   25-3 


tf 


'tf 

■p P~r 


'ti 


1       T-       r 


6.5    Condensible  organics.  For  each 
condensate  trap  determine  the  concentration 
of  organics  (ppm  C): 


Eq.   25-4 


=  0.3857   ^^   ^' 


k  =  l 


'cmu 


6.6    TGNMO.  To  determine  the  TGNMO 
concentration  for  each  test  run,  use  the 
following  equation: 

Eq.   25-5 
C  =  Ct   +  Cc 


6. 7    TGNMO  Mass  Concentration.  To 
determine  the  TGNMO  mass  concentration 
as  carbon  for  each  test  run,  use  the  following 
equation: 


M, 


Eq.   25-6 
=  0.4993  C 


6.8    Percent  Recovery.  To  calculate  the 
percent  recovery  for  the  liquid  injections  to 
the  condensate  recovery  and  conditioning 
system  use  the  following  equation: 
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Percent  recovery  = 

1.604  Ji  ^:l  !i  ^ 

r    P      Tf    IT 
Eq.  25-7 

6.9    Relative  Standard  Deviation. 

RSD  =  m  ^  ^"1  -/"^^ 

n  -  1 

X 

Eq.   25-8 
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[FR  Doc.  8ft-25192  Filed  11-8-86;  8:45  am] 

BILUNQ  COOE  6560-10-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[Gen.  Docket  No.  86-337] 

Automatic  Transmitter  Identification 
Systems  for  Radio  Transmitting 
Equipment;  Extension  of 
Deadlines  for  Comments  and  Replies 

agency:  Federal  Communications 
Commission. 

action:  Notice  of  proposed  Milemaking 
and  notice  of  inquiry:  Extension  of 
deadlines  for  comments  and  reply 
comments. 


summary:  Acting  under  delegated 
authority,  the  Chief,  Office  of 
Engineering  and  Technology  has  issued 
on  Order  extending  the  comment  and 
reply  comment  deadlines  for  the  Notice 
of  fivposed  Rulemaking  and  Notice  of 
Inquiry  in  General  Docket  No.  86-337, 
concerning  an  automatic  transmitter 
identification  system,  published  on 
September  10, 1986,  51  FR  32223. 

This  responds  to  extension  requests 
&om  the  Electronic  Industries 
Association,  the  National  Electrical 
Manufacturers  Association,  and  the 


National  Cable  Television  Association. 
DATES:  Notice  of  Inquiry  comment 
deadline  extended  to  January  19, 1987, 
and  reply  comment  deadline  extended 
to  February  17, 1987.  Notice  of  Imposed 
Rulemaking  comment  deadline 
extended  to  November  19. 1986,  and 
reply  comment  deadline  extended  to 
December  19, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  COIfTACT: 

John  Hudak,  Field  Operations  Bureau 
(202)  632-6977. 

Federal  Communications  Commission. 
Thomas  P.  Stanley, 

Chief  Engineer. 

[FR  Doc.  86-25159  Filed  11-6-86;  8:45  am] 

BILUNQ  CODE  6712-01-11 


47  CFR  Part  73 

[MM  Dodtet  No.  86-384,  RM-5223:  RM- 
5476] 

Radio  Broadcasting  Service^  Lompoc, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  petitions  filed  by  Crystal 
Broadcasting,  Inc.  to  substitute  FM 
Channel  282B1  for  Channel  285A  and 
modify  the  hcense  for  Station  KRQK- 
FM  at  Ltmpoc,  California,  and  by  Gold 
Coast  Broadcasting,  Inc.  and  Broadcast 
Management  Consultants,  Inc..  licensee 
and  assignee,  respectively,  of  Station 
KXCC-FM,  Lompoc,  California,  seeking 
to  substitute  FM  Channel  281B1  for 
Channel  224A  and  to  modify  its  license 
accordingly. 

dates:  Comments  must  be  filed  on  or 
before  December  12, 1986.  and  reply 
comments  on  or  before  December  29, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Roger  J.  Metzler, 
Jr.,  Esq.,  Farrand,  Malti,  Cooper  and 
Metzler,  701  Sutter  St.,  San  Francisco, 
California  94109  (Counsel  for  Crystal 
Broadcasting,  Inc.);  and  Edgar  W.  Holtz, 
Esq.  Hogan  &  Hartson,  815  Connecticut 
Ave.  NW.,  Washingtoa  DC  20006-4072 
(Counsel  for  Broadcast  Management 
Consultants,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  (202)  634-6530,  Mass 
Media  Bureau. 


•WFLOWITARY  information:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-384,  adopted  September  26, 1986,  and 
released  October  22, 1980.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc  86-25160  Filed  11-6-86;  8:45  am] 

BILIMO  CODE  671>-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  86-386,  RM-5449] 

Radio  Broadcasting  Services; 
Kalkaska.  Ml 

agency:  Federal  Commimications 
Commission. 

action:  Proposed  rule. 

summary:  This  dociunent  requests 
comments  on  a  petition  filed  by 
Northern  Radio  of  Michigan,  Inc., 
proposing  the  substitution  of  FM 
Channel  248C2  for  Chaimel  249A  at 
Kalkaska,  Michigan,  and  modification  of 
the  Ucense  of  Station  WKLT-*M.  to 
reflect  the  higher  class  of  channel. 
dates:  Comments  must  be  filed  on  or 
before  December  12, 1986,  and  reply 
comments  on  or  before  December  29, 
1986. 

ADDRESS:  Federal  Communications 


I 
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CommiBsion.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Thomas  N. 
Frohock,  McKenna,  Wilkinson  &  Kittner, 
1150  Seventeenth  Street.  NW.. 
Washington.  DC  20036  (Counsel  for  the 
petitioner). 

FOR  FUNTHER  MFORMATION  CONTACT: 

Kathleen  Scheuerle  (202)  634-6530,  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-386.  adopted  September  26. 1986.  and 
released  October  22. 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diunng 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
precedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charies  Schott, 

Chief,  Policy  and  Rules  Division  Mass  Media 
Bureau. 

[FR  Doc.  86-25161  Filed  ll-ft-86;  8:45  am] 

Bnjjm  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Oockat  Na  86-368.  RM-5385] 

Television  Broadcasting  Sarvicas; 
KanansvNia,  PL 

AQENCv:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  proposal  to  assign  UHF 


Television  Channel  31  to  Kenansville, 
Florida  at  the  request  of  Meredith 
Corporation.  The  channel  assignment 
could  provide  Kenansville  with  its  first 
television  service. 

dates:  Comments  must  be  filed  on  or 
before  December  12, 1986,  and  reply 
comments  on  or  before  December  29, 
1986. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petidoners,  or  their  counsel  or 
consultant,  as  follows:  Henry  A. 
Solomon.  Haley,  and  Bader  and  Potts, 
2000  M  Street.  NW..  Washington.  DC 
(Attorney  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree  (202)  634-6530,  Mass 
Media  Bureau. 

SUPPLEMENTARnr  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-388.  adopted  September  30. 1986,  and 
released  October  22. 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  86-25162  Filed  11-6-86;  8:45  am] 

MIXING  CODE  6712<01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  PART  650 

[Docket  No.  51222-6189] 

Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Proposed  rule. 

summary:  NOAA  proposes  and  requests 
comment  on  this  rule  to  implement  a 
Secretarial  Amendment  which  would: 

(1)  Supersede  Amendment  1  to  the 
Fishery  Management  Plan  for  the 
Atlantic  Sea  Scallop  Fishery  (FMP).  and 

(2)  provide  authority  to  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director)  to  grant  exemptions  from  the 
regulations  for  scientific  research 
beneficial  to  the  sea  scallop  resource  or 
fishery.  This  action  is  intended  to 
minimize  fishing-related  mortality  on 
small  scallops,  and  facilitate  the 
development  of  an  alternative 
management  program  for  the  fishery. 

DATE:  Comments  on  the  Secretarial 
Amendment  and  this  proposed  rule  must 
be  received  on  or  before  December  19, 
1986. 

ADDRESSES:  Copies  of  the  Secretarial 
Amendment  may  be  requested  from  and 
comments  on  this  proposed  rule  and  the 
Secretarial  Amendment  sent  to  Richard 
H.  Schaefer,  Acting  Regional  Director, 
National  Marine  Fisheries  Service,  14 
Elm  Street,  Gloucester,  MA  01930.  If 
commenting,  please  marie  "Comments 
on  the  Scallop  Secretarial  Amendment" 
on  the  envelope. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  J.  Kilbride,  Resource  Policy 
Analyst,  617-281-3600  extension  311. 

SUPPLEMENfARY  INFORMATION:  The  FMP 
was  prepared  by  the  New  England 
Fishery  Management  Council  (Council) 
in  consultation  with  the  Mid-Atlantic 
and  South  Atlantic  Fishery  Management 
Councils.  The  final  rule  implementing 
the  FMP  (47  FR  35990,  August  18, 1982) 
established  a  maximum  average  meat 
count  standard  with  a  range  of  40  to  25 
meats  per  pound,  and  a  corresponding 
minimum  shell  hei^t  requirement  for 
sea  scallops  landed  in  the  shell. 
Enforcement  of  this  standard  was 
limited  up  to  and  including  the  point  of 
first  transaction  in  the  United  States. 

The  Coimcil  prepared  Amendment  1 
to  the  FMP  which  was  approved  by  the 
Administrator  of  NOAA  on  October  17, 
1985.  Amendment  1  established  a 
minimum  weight  standard,  the  four- 
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ounce  standard,  and  extended 
enforcement  beyond  the  point  of  first 
transaction.  Its  purpose  was  to  reduce 
the  taking  of  small  sea  scallops.  The 
final  rule  implementing  Amendment  1 
(50  FR  46069,  November  6. 1985)  was  to 
become  effective  on  January  1, 1986. 
By  an  emergency  rule  (51  FR  208, 
January  3, 1986}  and  an  extension  of  its 
effective  date  (51  FR  11927,  April  8, 1986, 
and  51  FR  16520,  May  5. 1986).  NOAA 
delayed  implementation  of  Amendment 
1  for  180  days,  as  authorized  by  section 
305(e)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  in 
order  to  avert  severe  economic  hardship 
in  the  fishery.  The  emergency  rule 
continued  the  regulations  implementing 
the  original  FMP. 

On  May  28, 1986,  the  Council  voted 
unanimously  to  forestall  the 
implementation  of  Amendment  1 
through  an  emergency  action,  and  to 
supersede  it  through  a  Secretarial 
Amendment.  The  Council  beUeves  that 
such  action  is  necessary  due  to  the 
tremendous  number  of  small  scallops 
recently  recruited  into  the  fishery.  Their 
abundance  and  distribution  will  render 
industry  compliance  with  the  minimum 
weight  standrd  set  by  Amendment  1 
very  difficult.  In  addition,  such  a  strict 
standard  would  lead  to  increased 
mortality  of  scallops  as  a  result  of 
dredging  and  discarding. 

In  order  to  provide  the  Secretary  with 
adequate  time  to  develop  and  implement 
the  Secretarial  Amendment,  another 
emergency  interim  rule  was  promulgated 
to  delay  implementation  of  Amendment 
1  for  180  days,  fixim  July  3  throu^ 
December  29. 1986  (51  FR  24841,  July  9. 
1986;  51  FR  34644.  September  30. 1986). 
This  emergency  rule  continued  the 
management  measures  originally 
established  in  the  FMP  and  provided 
authority  to  the  Regional  Director  to 
grant  exemptions  from  the  regulations 
for  research  purposes. 

Amendment  1  has  lost  vitually  all 
industry  support  as  evidenced  by 
testimony  before  the  Council  on  April 
22, 1986.  If  it  were  to  be  implemented 
against  the  will  of  the  industry,  there  is 
the  potential  for  widespread 
abandonment  of  any  conservation 
measures.  In  response  to  industry 
concerns,  the  Council  has  begun  to 
explore  alternative  management 
measures,  such  as  gear  modifications 
and  closed  areas,  to  replace  the  meat 
weight  and  shell  height  standards  of 
Amendment  1  to  the  FMP.  The 
Secretarial  Amendment  which  this  rule 


would  implement  is  intended  to  ensure 
that  the  Council  has  adequate  time  to 
develop  and  analyze  alternative 
management  measures  that  are 
appropriate  and  acceptable  to  meet  the 
objectives  of  the  FMP.  The  research 
exemption  provision  of  the  Secretarial 
Amendment  is  intended  to  facilitate  the 
development  of  alternative  measures. 
For  the  reasons  stated  above,  (1)  the 
revisions  published  in  the  final  rule  for 
Amendment  1  (51  FR  46071,  November  6. 
1985)  affecting  §9  650.1.  650.2,  650.7. 
650.20,  650.21,  and  650.22,  which  have 
never  come  into  effect  are  hereby 
proposed  to  be  withdrawn;  and  (2) 
authority  is  proposed  to  grant 
exemptions  from  the  requirements  of 
this  part  for  research  purposes. 

Classification 

Section  (c)(2)(iii)  of  the  Magnuson  Act, 
as  amended  by  Pub.  L  97-453,  requires 
the  Secretary  of  Commerce  to  publish 
proposed  regulations  within  30  days 
following  submission  of  a  Secretarial 
Amendment  to  the  Council. 

This  action  is  categorically  excluded, 
by  NOAA  Directive  02-10,  from  the 
requirement  to  prepare  an 
environmental  assessment. 

The  Adminisfrator  of  NOAA  has 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  current  regulatory  measures  of  the 
FMP  and  their  impacts  are  not  changed 
by  this  action.  Except  for  the  research 
provisions,  this  action  is  identical  to  the 
management  measures  implemented  in 
1982. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  action  is  simply  a 
continuation  of  the  regidatory  measures 
currentiy  in  effect.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

TTie  Assistant  Administrator  for 
Fisheries.  NOAA,  had  determined  that 
this  rule  does  not  direcdy  affect  the 
coastal  zone  of  any  State  with  an 
approved  coastal  zone  management 
program. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  November  4, 1986. 
Cannen  J.  Bloodiii, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  650  is  proposed 
to  be  amended  as  follows: 

PART  650— [AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  650  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  TTie  entire  regulatory  text  of 
Amendment  1  (50  FR  46069,  November  6, 
1985),  presenUy  in  suspension,  affecting 
S§  650.1,  650.2.  650.7.  650.20,  650.21,  and 
650.22,  is  withdrawn. 

3.  The  table  of  contents  is  amended  by 
adding  a  new  section  tide  to  read  as 
follows: 

Sec. 

650.23    Research  exemption. 

4.  A  new  S  650.23  is  added,  to  read  as 
follows: 

S  650.23    ReMarch  namption. 

(a)  Upon  the  recommendation  of  the 
Council,  the  Regional  Director  may 
exempt  any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  research  beneficial  to  the 
management  of  the  sea  scallop  resource 
or  fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  unless  it  is 
determined  that  the  purpose,  design,  and 
adminisfration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Magnuson 
Act,  and  other  apphcable  law,  and  that 
granting  the  exemption  will  not — 

(1)  Have  a  detrimental  effect  on  the 
sea  scallop  resource  and  fishery;  or 

(2)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  research  activity  is  subject  to 
all  provisions  of  this  part  except  those 
necessarily  relating  to  the  purpose  and 
nature  of  the  exemption.  The  exemption 
will  be  specified  in  a  letter  issued  by  the 
Regional  Director  to  each  vessel 
participating  in  the  exempted  activity. 
This  letter  must  be  carried  aboard  the 
vessel  seeking  in  the  benefit  of  such 
exemption. 

[FR  Doc.  86-25285  Filed  11-6-88;  8:45  am] 
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DEPARTyENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  86-356] 

Availability  of  a  Draft  Environmental 
Impact  Statement  on  the  Rangeland 
Grasshopper  Cooperative 
Management  Program 

AQEKCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  availability;  request 
for  comment. 


SUMMARY:  This  document  gives  notice  of 
the  availability  for  public  comment  of  a 
Draft  Environmental  Impact  Statement 
(EIS)  on  the  Rangeland  Grasshopper 
Cooperative  Management  Program 
(USDA-APHIS-DEIS-86-01).  The  draft 
EIS  addresses  the  environmental  impact 
of  cooperative  control  measures  for 
grasshoppers  and  Mormon  crickets  on 
Western  rangeland.  The  draft  EIS  was 
sent  to  the  Environmental  Protection 
Agency  (EPA)  on  October  31, 1986,  by 
USDA  pursuant  to  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969. 

DATE:  Comments  concerning  the  draft 
EIS  must  be  received  on  or  before 
December  22, 1966. 

ADDRESS:  Submit  written  comments 
concerning  the  draft  EIS  to  Charles  H. 
Bare,  Staff  Officer,  Field  Operations, 
Support  Staff,  PPQ,  APHIS,  USDA, 
Room  663,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  are  in 
response  to  Docket  Number  86-356. 
Comments  received  may  be  inspected  at 
Room  663  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 

Copies  of  the  draft  EIS  are  available 
by  mail  except  from  locations 
designated  by  an  asterisk. 

Copies  may  be  inspected  at  any  of  the 
following  locations: 


Plant  Protection  aad  Quarantine 
Animal  and  Plant  Health  Inspection 

Service, 
U.S.  Department  of  Agriculture, 
Room  302-E,  AAninistration  Building. 
14th  &  Independence  Avenue,  NW., 

Washington,  DC  20250 
Plant  Protection  aad  Quarantine 
Animal  and  Plant  Health  Inspection 

Service, 
U.S.  Department  of  Agriculture, 
Room  663,  Federal  Building, 
6505  Belcrest  Road, 
Hyattsville,  MD  20782 
Plant  F'rotection  and  Quarantine 
Animal  and  Plant  Health  Inspection 

Service, 
U.S.  Department  of  Agriculture, 
7100  West  44th  Avenue,  Suite  102, 
Wheat  Ridge,  CO  80033 
Plant  Protection  and  Quarantine 
Animal  and  Plant  Health  Inspection 

Service, 
U.S.  Department  of  Agriculture, 
83  Scripps  Drive,  Second  Floor, 
Sacramento,  CA  95825 
Plant  Protection  and  Quarantine 
Animal  and  Plant  Health  Inspection 

Service, 
U.S.  Department  of  Agriculture, 
2100  Boca  Chica  Boulevard.  Suite  400, 
Brownsville,  TX  78521 

FOR  FURTHER  INTORMATION  CONTACT: 

Charles  H.  Bare.  Staff  Officer,  Field 
Operations  Support  Staff,  PPQ,  APHIS, 
USDA.  Room  663,  Federal  Building,  6505 
Belcrest  Road,  Ifyattsville,  MD  20782, 
(301)  436-8295. 

supplementaryinformation: 


Background 

Grasshoppers  and  Mormon  crickets 
are  destructive  native  pests  on 
rangeland,  forage,  and  crops  mainly  in 
the  States  west  of  the  Mississippi  River. 
Infestations  are  often  of  such  an  extent 
as  to  be  beyond  the  capability  of 
individual  ranchers  or  farmers  to 
control.  Additionally,  the  migratory  and 
widespread  nature  of  these  pests  makes 
coordination  of  cooperative  control 
efforts  across  State  boundaries 
essential.  Therefore,  the  Department 
has,  in  conjunction  with  cooperating 
State  Departments  of  Agriculture, 
provided  direct  supervision  and 
leadership  of  grasshopper  and  Mormon 
cricket  control  programs. 

A  notice  was  published  in  the  Federal 
Register  on  June  9. 1986.  (51  FR  20950- 
20951)  announciag  the  intent  of  the 
Department  to  prepare  an  EIS  for  the 
rangeland  grasshopper  cooperative 
management  program.  The  notice  also 
announced  two  public  meetings,  to 


provide  the  initial  opportimity  for 
involvement  in  the  scoping  process  as 
the  Hrst  step  in  the  development  of  the 
draft  EIS.  Public  meetings  were  held  in 
Denver,  Colorado,  oo  July  8, 1986,  and  in 
Boise,  Idaho,  on  July  10. 1986.  Comments 
received  during  the  scoping  process 
have  been  addressed  in  the  draft  EIS. 

The  draft  EIS  addresses  alternative 
methods  of  grasshopper  control  to  be 
used  in  APHIS'S  cooperative  programs 
beginning  in  1987.  The  draft  EIS 
indicates  that  the  preferred  alternative 
is  integrated  pest  management  (IPM). 
Under  the  preferred  alternative, 
malathion,  cabaryl,  acephate  sprays, 
carbaryl  bait,  and  Nosema  locustae  bait 
would  be  available;  testing  will  continue 
on  other  chemical  and  biological 
methods  and  on  culttiral/mechanical 
methods.  Data  base  development  based 
on  survey  results  to  enhance  APHIS's 
outbreak  prediction  capabiUties  will 
also  be  tested.  As  methods  in  research 
become  operational,  APHIS  would 
conduct  environmental  analyses  tiered 
to  this  EIS  for  consideration  in  its 
program. 

The  draft  EIS  examines  potential 
impacts  on  soils,  vegetables,  wildlife, 
water  quality  and  aquatic  systems, 
human  health  and  woricer  safety,  air 
quality,  historic  and  cultural  resources, 
visual  resources,  and  noise  levels. 
Potential  adverse  impacts  would  be 
avoided  through  adherence  to  the 
operational  procedures  and  mitigation 
measures  provided. 

Copies  of  the  draft  EIS  are  available 
upon  request.  (See  "ADDRESSES"). 

Done  at  Washington.  DC,  this  5th  day  of 
November  1988. 

Donald  F.  Husnik, 

Deputy  Administrator  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  86-25392  Filed  11-6-86;  8:45  am] 
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Forest  Service        I 

National  Forest  System  Lands; 
Geophysicai  ExptortWon;  Rental  Fee 
Policy;  Rocky  Meunfarin  Region 

aqency:  Forest  Service,  USDA. 

action:  Notice  of  proposed  fee  policy 
for  geophysical  exploration  activities. 

summary:  The  Forest  Service  proposes 
to  establish  policy  aad  procedures  for 


determination  of  rental  fees  for 
geophysical  exploration  across  National 
Forest  System  Lands  within  the  Rocky 
Mountain  Region.  Tlie  Forest  Service 
has  coordinated  this  proposal  with  the 
International  Association  of 
Geophysical  Contractors. 

The  proposal  provides  for  a  uniform 
rental  fee  for  all  types  of  geophysical 
exploration  on  National  Forest  System 
Lands  administered  by  the  Rocky 
Mountain  Regional  Forester.  TTie  fee  is 
based  upon  average  rental  values  of 
Federal  oil  and  gas  leases  within  the 
Region  and  adjacent  areas  and  will  be 
adjusted  annually  based  upon  average 
lease  rentals  and  bonus  bids  received. 
The  proposed  policy  is  based  upon 
sound  business  management  principles, 
and  as  far  as  practicable,  is  in 
accordance  with  comparable 
commercial  practices  for  establishing 
fair  market  rental  fees. 

DATE:  Comments  must  be  received  by 
January  30. 1987. 

ADDRESS:  Send  written  comments  to 
Gary  E.  Cargill,  Regional  Forester  (2820). 
Forest  Service.  USDA.  P.O.  Box  25127. 
Denver.  CO  80225. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
office  of  the  Director.  Watershed.  Soils, 
and  Minerals  Area  Management  Staff, 
Second  Floor,  Regional  Office.  11177 
West  8th  Avenue.  Lakewood.  CO. 
between  the  hours  of  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  M.  Robinson,  (303)  238-9477. 

SUPPLEMENTARY  INFORMATION:  The 

Rocky  Mountain  Region  of  the  Forest 
Service  administers  approximately  1.500 
miles  of  geophysical  exploration  activity 
annually.  The  activity  is  temporary  and 
short-term  in  nature  and  results  in  no 
permanent  facility,  occupation,  or 
development  of  the  lands  involved. 

The  Organic  Administration  Act  of 
June  4. 1897,  (30  Stat.  34,  as  amended,  16 
U.S.C.  551)  authorizes  the  Secretary  of 
Agriculture  to  make  rules  and 
regulations  to  regulate  the  occupancy 
and  use  of  the  National  Forests. 
Geophysical  exploration  is  a  type  of 
special  use  under  the  regulations  at  36 
CFR  Part  251,  requiring  approval  of  an 
authorized  officer  of  the  Forest  Service. 
The  Forest  Service  may  issue  permits  to 
do  preliminary  mineral  related  and  other 
geologic  investigations  and  surveys  on 
National  Forest  System  Lands.  Such 
permits  may  not  authorize  the  type  and 
intensity  of  exploration  more  properly 
conducted  under  leases,  licenses,  and 
permits  isssued  by  the  U.S.  Department 
of  the  Interior  (USDI).  under  mining  law 
surface  use  regulations  issued  by  the 
Forest  Service  (36  CFR  Part  228  C),  or  by 
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land  authorizations  pursuant  to  reserved 
and  outstanding  mineral  rights. 

The  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-25.  as  amended 
and  supplemented,  requires  agencies  to 
establish  user  charges  based  on  sound 
business  management  principles  and  to 
the  extent  feasible  in  accordance  with 
comparable  commercial  practices. 
Charges  need  not  be  limited  to  the 
recovery  of  costs;  they  may  produce  net 
revenues  to  the  Government. 

In  1964.  the  Bureau  of  the  Budget 
(predecessor  to  OMB)  issued  further 
guidelines  in  the  Natural  Resources 
User  Charges  Study,  which  provided  for 
the  use  of  Federal  land  as  follows: 

■  .  .  the  Govemment  should  recover  the  fair 
market  value  of  the  use  of  Federal  land 
resources.  Competitive  bidding  will  be  used 
to  establish  the  fair  market  value  in  all 
instances  where  an  identifiable  competitive 
interest  exists.  Where  a  competitive  interest 
does  not  exist,  fees  should  be  comparable  to 
those  charged  for  the  use  of  similar  private 
lands.  Fees  and  charges  for  long-term  use 
should  be  estabUshed  in  such  a  manner  as 
will  allow  for  periodic  timely  adjustment. 

The  1976  passage  of  the  Federal  Land 
Policy  and  Management  Act  {Pub.  L  94-579. 
90  SUt.  2743  at  2745)  reinforced  long-standing 
Congressional  support  of  fair  market  value  as 
a  basis  for  fees.  Section  102(a)  of  the  Act 
states  that  ".  ..  it  is  the  policy  of  the  United 
States  that.  .  .  the  United  States  receive  fair 
market  value  for  the  use  of  the  pubUc  lands 
and  their  resources  unless  otherwise 
provided  for  by  statute.  .  .  ."  Title  V 
provides  specific  direction  that  fees  for  right- 
of-way  uses  and  grants  should  reflect  fair 
market  values. 

In  accordance  with  these  Acts  and  OMB 
directives,  the  Forest  Service's  special  use 
regulations  at  36  CFR  251.57  provide  that 
special-use  authorization  shall  require 
".  .  .  the  payment  in  advance  of  an  annual 
rental  fee  as  determined  by  the  authorized 
o^icer.  The  fee  will  be  based  upon  the  fair 
market  value  of  the  rights  and  privileges 
authorized  as  determined  by  appraisal  or 
other  sound  business  management 
principles." 

The  Forest  Service  Manual  (FSM), 
section  2821.21.  contained  a 
recommended  range  of  rates  for  various 
types  of  geophysical  exploration  and  the 
Regional  Foresters  were  authorized  to 
establish  other  rates  based  on  local 
activity.  There  was  no  reference  to  fair 
market  value,  but  it  stated  that  fees 
should  be  generally  comparable  to  those 
charged  by  private  landowners  and 
other  land  management  agencies  in  the 
area.  Because  the  range  of  rates  in  FSM 
2821.21  was  not  based  upon  a 
determination  of  fair  market  value  it 
was  superseded  by  the  Forest  Service 
Chief  in  Interim  Directive  No.  18.  which 
directed  all  Regional  Foresters  to  base 
fees  for  geologic  exploration  permits  on 
fair  market  value  as  determined  by 


appraisal  or  sound  business 
management  principles.  Current  fees  are 
established  on  the  basis  of  limited 
information  regarding  charges  for 
crossing  private  lands  in  the  vicinity  of 
the  National  Forest  System  Lands.  There 
has  been  debate  and  disagreement  over 
the  appropriateness  of  this  method  for 
establishiJig  fees.  The  International 
Association  of  Geophysical  Contractors 
(lAGC).  an  industry  trade  association, 
requested  that  the  Forest  Service  review 
the  permit  fee  setting  process  and  work 
jointly  with  L\GC  to  establish  a 
procedure  for  determining  fair  market 
values  for  geophysical  exploration. 

Review  of  the  currently  used  basis  for 
establishing  geophysical  permit  fees 
showed  that  the  market  was 
unsatisfactory  and  did  not  lead  to 
determination  of  fair  market  value. 
Problems  %vith  the  private  land-owner 
market  data  survey  approach  include: 

1.  Data  from  private  landowners  is 
difHcult  to  obtain  and  many  are  very 
reluctant  to  divulge  speciHc  amounts  of 
income  received  from  geophysical 
operations  on  their  lands. 

2.  Because  there  is  no  central  location 
or  registry  from  which  fee  data  is 
available  the  FS  has  to  individually 
contact  each  landowner  and  ask  for 
information.  This  is  a  laborious  and 
expensive  process  resulting  in  great 
expenditures  of  time  with  a  relatively 
small  return. 

3.  Many  transactions  with  private 
landowners  are  verbal  and  there  are  no 
records  which  can  be  used  to  verify 
reported  data.  There  are  no  State  or 
local  requirements  for  private 
landowners  to  file  the  fee  data. 

4.  Private  landowners  commonly 
include  entry  or  crossing  fees, 
restoration,  damages,  and  potential 
income  losses  in  their  charges.  These 
are  almost  never  separated  in  the 
reported  data,  making  the  actual  land 
use  portion  of  the  charge  very  difficult  to 
determine. 

5.  The  other  major  Federal  land 
management  agency  in  the  Region  is  the 
Bureau  of  Land  Management.  This 
agency  does  not  impose  a  charge  for 
geophysical  exploration  on  lands  it 
administers. 

6.  Most  importantly,  most  private 
landowners  that  charge  for  geophysical 
activities  do  not  own  the  mineral  rights. 
Thus,  in  their  view,  the  only  way  they 
can  benefit  from  potential  development 
of  oil  or  gas  resources  is  to  charge  for 
the  use  of  the  land.  These  charges  often 
become  exorbitant  and  cannot  be 
realistically  compared  to  the  fees  that 
an  owner  who  has  both  surface  and 
subsurface  rights  would  require.  Owners 
such  as  the  Federal  govemment  who 
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have  both  surface  and  subsurface  rights 
have  a  vested  interest  in  encouraging 
exploration  of  all  types  because 
discovery  will  provide  direct  beneFits  in 
the  form  of  lease  bonuses,  royalties,  and 
other  shares  in  the  mineral  resource. 
To  resolve  the  issues  the  lAGC  and 
the  Forest  Service  agreed  to  work 
together  to  develop  a  procedure  for 
establishing  fair  and  reasonable  fees  for 
geophysical  exploration  of  National 
Forest  System  Lands  in  the  Rocky 
Mountain  Region.  The  two  organizations 
established  a  working  group  for  this 
purpose.  The  group  agreed  that  the 
procedure  should  be:  (1)  Simple,  with  a 
minimum  of  calculations  needed  for 
application;  (2)  based  on  easily  obtained 
and  verifiable  data;  (3)  objective  in 
nature  and  capable  of  being  replicated 
with  predictable  results  in  a  variety  of 
locales;  (4)  easy  to  update  and  correct 
for  market  changes:  (5)  a  set  rate  for  a 
measure  of  geographical  work;  and,  (6) 
fair  and  equitable  to  both  the  industry 
and  the  public  interest.  Sound  business 
principle  was  defined  as  those  common 
activities  of  the  private  sector  which 
reflect  competition,  supply  and  demand, 
efficiency,  and  minimization  of  costs. 
The  group  determined  that  utilization  of 
sound  business  principles  would  not 
require  the  use  of  formal  appraisals  for 
geophysical  exploration  permits.  These 
permits  are  essentially  an  annual  and 
temporary  special  use  and  appraisals 
were  believed  to  be  too  expensive,  time 
consuming  and  complex  for  this  type  of 
use. 

The  use  of  market  data  surveys  to 
determine  average  charges  assessed  by 
private  landowners  and  other  Federal 
land  management  agencies  was  the  first 
approach  considered.  The  problems 
encountered  with  this  approach  have 
already  been  discussed.  There  are 
difficulties  in  obtaining  reliable  data 
from  private  landowners  and  disparities 
between  private  lands  in  which  the 
mineral  estate  is  not  owned  by  the 
surface  owner  and  Federal  lands  where 
both  the  surface  and  subsurface  are 
owned.  The  group  determined  that  other 
bases  of  fair  market  value  needed  to  be 
established. 

The  industry  members  of  the  group 
suggested  that  the  permit  fee  for 
geophysical  work  could  be  related  to  oil 
and  gas  lease  bonus  values.  There  is  a 
well  established  and  accepted  direct 
relationship  between  fees  charge  for 
geophysical  exploration  and  lease 
values  which  can  be  quantified  and 
correlated.  The  average  lease  value, 
which  includes  bonuses,  aimual  rental 
and  lease  fees,  is  an  independent 
variable  which  can  be  related  to  the 
dependent  variable,  geophysical 


exploration  charges.  The  formula  which 
was  developed  is  based  upon  private 
land  lease  values  and  private 
geophysical  exploration  fees.  These  data 
were  provided  by  industry  for  typical 
geologic  basins  in  the  Rocky  Mountain 
Region.  The  data  are  grouped  and 
exhibit  average  lease  bonuses,  average 
geophysical  permit  fees  and  the 
caclulated  ratio  of  permit  fees  to  lease 
values  for  eleven  combinations  of 
industry  and  basin  information.  Each 
group  of  information  was  provided  by 
one  of  the  industry  members  of  the 
group.  In  some  cases  several  industry 
firms  reported  lease  and  permit  values 
for  the  same  geologic  basin.  To  avoid 
disclosure  of  proprietary  or  confidential 
information  the  data  is  presented  in  the 
form  of  weighted  averages  for  each 
source  and  basin;  the  individual  firm 
names  are  deleted.  The  averages 
represented  transactions  on  hundreds  of 
miles  of  geophysical  exploration  and 
thousands  of  acres  of  private  land 
leases.  When  tke  averages  of  the  eleven 
groups  of  data  ere  themselves  averaged 
the  result  is  a  permit  fee  of  $716  per  mile 
and  a  lease  value  of  $30  per  acre.  The 
modal  ratio  of  permit  to  lease  value  for 
the  eleven  sample  areas  is  20:1. 

Forest  Service  members  provided  data 
on  Federal  leases  from  the  Powder 
River,  San  Luis,  and  Paradox  Basins. 
Federal  leases  from  1981  to  1988  were 
examined  and  first  year  lease  values 
were  determined  for  each  lease  that 
issued  during  the  period.  There  were 
4,558  leases  covering  3,898,170  acres. 
The  total  lease  values,  including  the  first 
year  rental,  filing  fees,  and  competitive 
lease  bonuses,  was  $38,321,658,  or  $9.83 
per  acre.  When  the  20:1  ratio  is  applied 
this  value  is  multiplied  by  20,  yielding  a 
geophysical  permit  rate  of  $196.60  per 
mile.  There  were  alternative  methods, 
such  as  applying  the  ratio  only  to 
competitive  leases,  which  increased  the 
permit  fee  considerably,  but  reduced  the 
area  on  which  it  could  be  applied  to  a 
fraction  of  the  land  in  Region  2. 

The  use  of  the  lease  value  as  the 
primary  variable  is  believed  to  satisfy 
the  requirement  for  a  fair  market  base 
permit  fee.  The  lease  data  includes 
competitive  and  non-competitive  areas, 
the  bonus  amounts  on  the  competitive 
areas  is  reflective  of  the  market  value  of 
potential  oil  and  gas  discoveries.  As 
more  exploration  occurs  and  additional 
discoveries  are  made  the  area  of 
competitive  leasing  expands.  These 
leases  are  issued  in  open  competition  to 
the  highest  bidder.  The  value  of 
information  of  knowledge  is  directly 
related  to  the  potential  for  a  discovery 
and  production;  thus  where  discoveries 
have  already  been  made  the  knowledge 


from  geophysical  exploration  has  much 
greater  value  than  will  similar 
exploration  activities  in  a  non- 
competitive area  that  has  no 
discoveries.  The  value  of  information  is 
directly  related  to  the  geophysical  fee 
that  will  be  charged  in  this  system. 

The  matter  of  making  adjustments  or 
reductions  for  the  unique  characteristics 
of  operating  on  NFS  lands  was 
considered.  It  was  the  consensus  of  the 
group  that,  no  adjustments  should  be 
made.  Also,  the  Team  decided  that  the 
rate  should  be  applied  Region-wide, 
with  no  consideration  for  competitive 
and  non-competitive  lease  areas.  It  was 
recognized  that  in  some  areas  the 
resulting  geophysical  fee  would  be 
lower  than  it  currently  is,  but  in  many 
other  areas  the  fee  is  expected  to  be 
greater.  The  rate  appears  to  be  a  fair 
and  reasonable  compensation  for  the 
use  of  the  public  land.  Some  private 
landowners  rates  are  higher  because 
they  do  not  usually  own  the  mineral 
rights,  and  they  include  compensation 
for  factors  such  as  damages, 
reclamation,  restoration,  and 
opportunity  costs  of  uses  foregone, 
which  the  permittee  is  directly 
responsible  for  when  operating  on  NFS 
land.  The  recommended  method  has 
built-in  adjustments  for  excluding  these 
costs. 

Using  the  permit/lease  value  ratio 
approach  has  substantial  administrative 
advantages,  compared  to  the  traditional 
market  data  survey  process.  The  cost  of 
collecting  data  &om  private  landowners 
is  very  time  consuming  and  expensive. 
Several  National  Forests  have 
attempted  to  solicit  information 
regarding  fees  charged  by  neighboring 
landowners  and  have  reported  that  it  is 
a  slow  and  tedious  process,  requiring 
several  weeks  of  intensive  effort  to 
obtain  only  a  few  bits  of  information. 
The  information  is  of  doubtful  validity 
and  is  very  inconsistent  from  one 
landowner  to  another.  Savings  in 
administrative  costs  of  this  method  over 
the  market  transaction  method  are 
estimated  to  be  670  person  hours  and 
$16,000  annually. 

Summary  of  Propofled  Geophysical 
Exploration  Fee  Procedure 

Using  lease  bonus  values  and 
geophysical  permit  fees  from  industry 
transactions  on  private  land  a  value 
ratio  was  developed.  To  determine  fees 
for  geophysical  exploration  on  National 
Forest  System  lands  the  average  value 
of  Federal  leases  in  three  large  geologic 
basins  was  determined  from  historical 
records.  To  arrive  at  the  recommended 
Federal  geophysical  exploration  fee  the 
average  Federal  lease  value  is 
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multiplied  by  the  factor  developed  from 
the  private  industry  values.  For  this 
proposal  the  calculated  rate  of  $196.60 
per  mile  was  rounded  to  $200  per  mile. 
The  follo%ving  example  illustrates  how 
the  proposed  permit  fee  is  calculated. 
Formula: 

Average  permit  fee  divided  by  average 
lease  value  equals  lease  value  multiplier 
Factors: 

Private  pennit  fees=$500/mile 

Private  lease  value  =$25/acre 

Federal  lease  value =$10/acre 
Calculation: 

500  divided  by  25  X10=$200/mile 

The  proposed  fee  that  results  from  the 
application  of  the  above  formula  will  be 
adopted  for  geophysical  exploration 
permits  where  required  for  the  National 
Forest  System  lands  within  the  Rocky 
Mountain  Region  of  the  Forest  Service. 
A  fee  of  $200  per  mile  will  be  imposed  to 
all  types  of  geophysical  exploration  in 
which  temporary  disturbance  and 
occupancy  of  the  land  occurs.  Permittees 
will  be  responsible  for  necessary  land 
reclamation  and  restoration  and  for 
complying  with  all  requirements  of 
applicable  Federal  and  State  laws.  The 
permit  fee  imposed  is  a  charge  for  rental 
of  the  land  and  does  not  include  costs  of 
reclamation,  restoration,  or  compliance 
with  applicable  laws,  such  as 
identification  and  protection  of  cultural 
resources.  It  is  proposed  that  the  fee  be 
reevaluated  annually  and  that 
adjustments  which  reflect  the  current 
value  of  Federal  oil  and  gas  lease  be 
made.  New  geophysical  exploration 
permit  fees  will  be  effective  as  of  the 
date  the  final  notice  is  published. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act: 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12291.  It  is  does  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order.  Based  on  information  compiled 
by  the  Forest  Service,  it  has  been 
determined  that  this  rule  will  have  no 
significant  effect  on  the  economy;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  It  has  been 
determined  that  this  action  will  not  have 
a  substantial  economic  impact  on  a 
substantial  number  of  small  entities.  In 
the  analysis  of  the  administrative  costs 


the  Forest  Service  estimates  that 
approximately  670  person  hours  and 
$16,000  will  be  saved  aimually  as  a 
result  of  the  rule. 

Paperworic  Reduction  Act 

The  proposed  rule  contains  no 
information  collection  of  recordkeeping 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507  et 
seq.].  The  rule  reduces  the  burden  on 
applicants  for  permits  and  imposes  no 
additional  requirement  on  applicants. 

Dated:  October  23, 1986. 
S.  H.  Hanks, 

Deputy  Regional  Forester. 
[FR  Doc.  86-25281  Filed  11-6-86  8:45  am] 

BILUNQ  COOE  3410-11-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-030-07-4133-09;  ES-00157] 

Environmentai  Impact  Statement;  Mark 
Twain  National  Forest,  Shannon  and 
Oregon  Counties,  Missouri 

agency:  Forest  Service,  Department  of 
Agriculture  and  Bureau  of  Land 
Management  (BLM),  Department  of  the 
Interior. 

action:  Notice  of  intent. 

summary:  The  Department  of 
Agriculture,  Forest  Service  and 
Department  of  the  Interior,  Bureau  of 
Land  Management  will  prepare  an 
environmental  impact  statement  for  a 
proposal  to  lease  Federal  minerals 
beneath  the  Mark  Twain  National 
Forest.  The  analysis  will  be  the  basis  for 
the  Forest  Service's  lease  consent  and 
BLM's  lease  issuance  decisions. 
FOR  FURTHER  MFORMATHM  CONTACT: 
Mr.  Leon  Kridelbaugh,  Staff  Officer  for 
Lands,  Minerals,  Soil  and  Watershed, 
Mark  Twain  National  Forest,  401 
Fairgrounds  Road.  Rolla,  Missouri  65401, 
telephone  (314)  364-4621.  Mr.  Wink 
Hastings,  Assistant  District  Manager  for 
Energy  and  Minerals,  Milwaukee 
District  Office  (BLM),  P.O.  Box  631, 
Milwaukee,  Wisconsin  53201-0631, 
telephone  (414)  291-4421. 

SUPPLEMENTARY  INFORMATION:  USX  has 
applied  for  two  preference  right  leases 
for  3.743  acres  of  Federal  minerals  in  the 
Mark  Twain  National  Forest.  The  area  is 
located  in  Shannon  and  Oregon 
Counties  on  the  Winona  Ranger  District. 
Based  on  geologic  information  and 
industry  interest,  the  study  area  will 
include  the  two  lease  applications  and 
surrounding  areas  of  possible  future 
interest  for  mineral  leasing. 


The  decisions  to  be  made  are  whether 
or  not  to  consent  to  and  issue  leases 
and,  if  so,  under  what  terms  and 
conditions.  If  a  lease  is  issued, 
additional  site  specific  environmental 
analysis,  including  public  participation, 
will  occur  before  any  mineral  activities 
will  be  permitted. 

A  range  of  alternatives  %vill  be 
considered  including  the  denial  of  lease 
consent  and  issuance  within  the  study 
area.  Other  alternatives  will  consider 
occupancy  restrictions  necessary  to 
protect  other  resource  values  and  uses. 
These  restrictions  will  range  fixim  no 
occupancy  to  limited  occupancy  for  the 
entire  area.  Alternatives  v^  specify  the 
kind  of  resource  value  and  identify  the 
area  requiring  occupancy  restrictions. 

Floyd  J.  Marita  (FS)  and  G.  Curtis 
Jones  Jr.  (BLM)  are  the  responsible 
officials. 

Federal,  State  and  local  agencies; 
potential  developers;  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  those  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Forest  Supervisor  and  Bureau  of 
Land  Management,  Milwaukee  District 
Manager  will  hold  public  meetings  in 
Jefferson  City  and  Winona,  Missouri, 
December,  1986. 

The  U.S.  Fish  and  Wildlife  Service, 
National  Park  Service,  U.S.  Army  Corps 
of  Engineers,  Missouri  Department  of 
Natural  Resources  and  Missouri 
Department  of  Conservation  will  be 
invited  to  participate  as  Cooperating 
Agencies. 

The  analysis  is  expected  to  take  about 
10  months.  The  draft  environmental 
impact  statement  should  be  available 
for  pubhc  review  by  April,  1987.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  August 
1987. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  B.  Eric  Morse,  Forest  Supervisor, 
Mark  Twain  National  Forest,  Rolla, 
Missouri,  65401  by  December  31, 1986. 
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Dated:  October  31, 1966. 

DiMoe  G.  Braon, 

Acting  Regional  Forester,  USDA  Forest 
Service. 

Dated:  October  31, 1986. 

G.  Curtis  {ones,  Jr., 

Director.  Eastern  States  Office,  Bureau  of 
Land  Management 

[FR  Doc.  86-25262  Filed  11-6-86;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-588-01S] 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Preliminary 
Results  of  Antidum|>ing  Duty 
Administrative  Review 

AQENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by  the 
petitioners  and  the  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  review  covers  eight 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States,  and 
generally  the  period  April  1. 1981 
through  March  31, 1983.  In  comphance 
with  three  orders  entered  by  the  Court 
of  International  Trade,  the  review  does 
not  cover  Matsushita  Industrial  Co.,  Ltd. 
or  Victor  Company  of  Japan  and  only 
covers  Toshiba  Corporation  for  the 
period  April  1981  through  March  1982. 
Although  the  Department  completed  a 
preliminary  determination  with  respect 
to  all  firms  covered  in  this  notice  on 
October  21. 1986.  one  of  the  orders 
issued  by  the  Court  of  International 
Trade  prevents  the  Department  fi-om 
publishing  the  preliminary  results  for 
Sharp.  The  review  indicates  the 
existence  of  dumping  margins  for  some 
of  the  firms  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

When  we  received  an  inadequate 
response  to  our  questionnaire,  we  used 
the  best  information  available  for 
assessment  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  7, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Eugenio  Parisi  or  John  Kugelman,  Office 
of  Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone;  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  10, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Fedeal  Register  (50  FR 
24278)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan  (36  FR  4597,  March  10, 1971).  We 
began  the  current  review  of  the  finding 
under  our  old  regulations.  After  the 
promulgation  of  our  new  regulations,  the 
petitioners  and  respondents  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
November  27, 1985  (50  FR  48825). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  and  include  but 
are  not  limited  to  projection  televisions, 
receiver  monitors,  and  kits  (containing 
all  the  parts  necessary  to  receive  a 
broadcast  television  signal  and  produce 
a  video  image).  Not  included  are  certain 
monitors  not  capable  of  receiving  a 
broadcast  signal,  certain  combination 
units  (combinations  of  television 
receivers  with  other  electrical 
entertainment  components  such  as  tape 
recorders,  radio  receivers,  etc.).  and 
certain  subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image. 

The  review  covers  eight 
manufacturers  and/or  exporters  of 
Japanese  television  receivers, 
monochrome  and  color,  to  the  United 
States,  and  generally  the  period  April  1, 
1981  through  March  31, 1983.  In 
compliance  with  three  orders  issued  by 
the  Court  of  International  Trade,  the 
review  does  not  cover  Matsushita 
Electric  Industrial  Co.,  Ltd.  and  Victor 
Company  of  Japan.  Toshiba  Corporation 
is  covered  only  for  the  period  April  1, 
1981  through  March  31. 1982.  Sharp  is 
covered  by  this  review  through  this 
particulary  determination,  and  the 
Department  will  publish  the  preliminary 
results  for  Sharp  as  soon  as  the  Court  of 
International  Trade  permits  it  to  do  so. 

We  published  tentative  revocations 
for  Sanyo  and  Sharp  on  August  18, 1983 
(48  FR  37508),  for  Toshiba  and  Hitachi 
on  September  27, 1983  (48  FR  44101),  and 


for  Otake  on  September  12. 1984  (49  FR 
35821).  These  tentative  revocations  will 
cease  to  have  any  effect  with  respect  to 
any  firm  for  which  a  dumping  margin  as 
finally  determined  to  exist  for  this 
review  period. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  or 
exporter's  sales  prfce  ("ESP"),  both  as 
defined  in  section  772  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act"),  as 
appropriate.  Purchase  price  and 
exporter's  sales  price  were  based  on  the 
packed  f.o.b.,  c.i.f..  or  delivered  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  ocean  freight,  marine 
insurance,  U.S.  and  Japanese  inland 
freight.  U.S.  and  Japanese  brokerage 
fees,  Japanese  customs  clearance  fees, 
wharfage,  export  license  fees, 
forwarding  and  handling  charges, 
discounts,  royalties,  rebates, 
commissions  to  unrelated  parties,  and 
the  U.S.  subsidiaries'  selling  expenses. 
No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  either  home  market 
price  or  constructed  value,  as  defined  in 
section  773  of  the  Tariff  Act.  Home 
market  price  was  based  on  the  packed 
delivered  price  to  related  and  unrelated 
purchasers  in  the  home  market. 
Constructed  value  was  calculated  as  the 
sum  of  materials  and  fabrication  costs, 
general  expenses,  profit,  and  packing. 
The  amount  added  for  general  expenses 
was  the  statutory  minimum  of  ten 
percent  of  the  sum  of  materials  and 
fabrication  costs  because  actual  general 
expenses  for  the  period  were  less  than 
that  amount.  The  amount  added  for 
profit  was  the  statutory  minimum  of 
eight  percent  of  the  sum  of  material  and 
fabrication  costs  and  general  expenses 
because  actual  profit  for  the  period  was 
less  than  that  amount.  We  accounted  for 
taxes  imposed  in  Japan,  but  rebated  or 
not  collected  by  reason  of  the 
exportation  of  the  merchandise  to  the 
United  States,  by  subtraction  from  home 
market  price  as  best  information 
available.  Where  applicable,  we  made 
adjustments  for  inland  freight,  rebates, 
credit  expenses,  discounts,  warranties, 
advertising  and  sales  promotion, 
royalties,  differences  in  the  physical 
characteristics  of  the  merchandise,  and 
packing.  We  made  further  adjustments, 
where  appficable,  for  indirect  selling 
expenses  to  offset  commissions  and  U.S. 
selling  expenses  for  ESP  calculations. 
We  disallowed  a  claim  level-of-trade 


adjustment  because  the  respondent  did 
not  demonstrate  that  distinct  trade 
levels  exist  in  the  home  and  U.S. 
markets.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 
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Manulacturar/Expoflar 


Fujitsu  General  Co.. 
Funai  Electric  Co. ... 


Hitachi  Co 

Mitsubishi  Electnc  Co.. 


Nippon  Etectric  Corp.. 


Otake  Trading  Co 

Sanyo  Electric  Co 


Sharp  Corp. 


Toshiba  Corp.. 


Tme  period 


4/81-3/82 
4/82-3/83 
4/81-3/82 
4/82-3/83 
4/81-3/83 
4/81-3/82 
4/82-3/83 
4/81-3/82 
4/82-3/83 
4/82-3/83 
4/81-3/82 
4/82-3/83 
4/80-3/81 
4/81-3/82 
4/82-3/83 
4/81-3/62 


Mwgpn 
(percertt) 


2.54 

0.S2 

7.53 

32.60 

'0' 

0.01 

0.36 

0.82 

16.48 

0 

0 

4.57 


>^4o< 

'  Not  published. 


during  the  period. 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  tiie 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  form  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  S  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  most  recent  of  the  above 
margins  shall  be  required  for  these 
firms.  Since  the  margin  for  Mitsubishi  is 
less  than  0.5  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  shall  not  require  a  cash 
deposit  of  estimated  antidumping  duties 
for  this  firm.  For  any  shipments  from 
Matsushita,  Victor,  Sharp,  or  Toshiba, 
the  cash  deposit  will  continue  to  be  at 
the  rate  published  in  the  final  results  of 


the  last  administrative  review  of  each  of 
these  firms  (50  FR  24278.  June  10, 1985). 

For  any  future  entries  of  this 
merchandise  from  new  exporter,  not 
covered  in  this  or  prior  reviews,  whose 
first  shipments  occurred  after  March  31, 
1983  and  who  is  unrealated  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  32.69 
percent  shall  be  required.  These  deposit 
requirements  and  waiver  are  effective 
for  all  shipments  of  Japanese  television 
receivers,  monochrome  and  color, 
entered,  or  withdrawn  horn  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  5  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  November  3. 1986. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  8&-25251  Filed  11-6-86;  8:45  am] 

HLUNO  COOC  3S02-OS-II 

[A-588-020] 

Titanium  Sponge  From  Japan; 
Prallminary  Rasultt  of  Antidumping 
Duty  AdminlatraUva  Raviaw 

AOENCV:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTKM:  Notice  of  preliminary  results  of 

antidumpting  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  by 
two  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  titanium 
sponge  from  Japan.  The  review  covers 
two  manufacturers  and  their  exporters 
of  this  merchandise  to  the  United  States, 
and  the  period  November  15, 1984 
through  October  31, 1985.  The  review 
indicates  the  existence  of  no  dumping 
margins  for  one  manufacturer/exporter 
combination  and  de  minimis  dumping 
margins  for  the  second  manufacturer/ 
exporter  combination  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 
EFFECnvE  date:  November  7, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  D'Alauro  or  Maureen  Flannery, 


Office  of  Compliance  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington  DC  20230; 
telephone:  (202)  377-1130/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30, 1984,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  FR  47053)  an  antidumping 
duty  order  on  titanium  sponge  from 
Japan.  Two  respondents.  Toho  Titanium 
Co..  Ltd.  and  Osaka  Titanium  Co..  Ltd.. 
requested  in  accordance  with 
S  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
December  13. 1985  (50  FR  50933). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  unwrought  titanium 
sponge.  Titanium  sponge  is  a  porous, 
brittle  metal  which  has  a  high  strength- 
to-weight  ratio  and  is  highly  ductile.  It  is 
an  intermediate  product  used  to  produce 
titanium  ingots,  slabs,  billets,  plates  and 
sheets.  Titanium  sponge  is  currently 
classifiable  under  item  629.1420  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  two  manufacturers 
and  their  exporters  of  Japanese  titanium 
sponge  to  the  United  States,  and  the 
period  November  15. 1984  through 
October  31. 1985. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sale  price  ("ESF').  as  defined 
in  section  772  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  as  appropriate. 
Purchase  price  was  based  on  the  packed 
f.o.b..  c.i.f..  c.i.f.  duty  paid,  or  delivered 
price  to  the  first  unrelated  purchaser  in 
the  United  States. 

Exporter's  sales  price  was  based  on 
the  packed  delivered  price  to  the  first 
unrelated  purchaser  in  the  United 
States.  Where  apphcable,  we  made 
deductions  for  ocean  freight,  marine 
insurance.  U.S.  and  foreign  brokerage/ 
handing  fees.  U.S.  and  foreign  inland 
freight.  U.S.  and  foreign  insurance,  U.S. 
customs  duties,  commissions  to 
unrelated  parties,  and  the  parent's  and 
U.S.  subsidiary's  selling  expenses.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
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since  there  were  sufficient  home  market 
sales  of  such  or  similar  merchandise  af 
or  above  the  cost  of  production  to 
provide  a  basis  for  comparison. 

Sales  to  related  purchasers  were 
included  if  thes«  sales  were  determined 
to  be  at  prices  equal  to  or  greater  than 
those  of  sales  to  unrelated  purchasers. 
Home  market  price  was  based  on  the 
delivered  packed  price  with 
adjustments,  where  applicable,  for 
inland  freight,  insurance,  rebates, 
warehousing,  differences  in  the  cost  of 
packing  and  credit,  and  indirect  selling 
expenses  to  offset  U.S.  commissions.  No 
other  adjustments  were  claimed  or 
allowed. 

Prelimioary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  November  15. 1964  through 
October  31, 1985: 
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MvMtaciwar/amortar 

MMBi"4pct) 

Toho  ritonum/MiiM* ., 

OMka  TMnun/Sumiiomo 

0.06 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  because  no  dumping  margin 
exists  for  Osaka  Titanium/Sumitomo 
and  the  margin  for  Toho  Titanium/ 
Mitsui  is  less  than  0.5  percent  and, 
therefore,  de  minimis  for  cash  deposit 
purposes,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties  for  these  firms,  as 
provided  for  by  §  353.48(b)  of  the 
Commerce  Regulations.  For  any 
shipments  from  the  one  known 
manufacturer  and/or  exporter  not 
covered  in  this  review,  the  cash  deposit 


will  continue  to  be  at  the  rate  published 
in  the  antidumping  duty  order  for  this 
firm  (49  FR  47063.  November  30, 1984). 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  review,  whose  first 
shipments  occurred  after  October  31, 
1985  and  who  if  unrelated  to  any 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 
and  waiver  are  effective  for  all 
shipments  of  Japanese  titanium  sponge 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  on  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(2) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  5  353.53a  of  the  Commerce 
Regulations  (19CFR  353.53a;  50  FR 
32556,  August  IJ,  1985). 

Dated:  November  3, 1986. 
Gilliert  B.  Kaplan, 

Deputy  Assistant  Secretary.  Import 
Administration. 

[FR  Doe.  ee-25252  Filed  11-6-86;  8:45  am] 

BiLUNG  CODE  3910.«S-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management  Federal 
Consistency  Appeal  by  Exxon  From  an 
Objection  by  ttie  California  Coastal 
Commission 

agency:  National  Oceanic  and 
Atmospheric  Administration. 

ACTION:  Public  oomments  solicited; 
correction. 


summary:  This  <iocument  corrects  a 
error  contained  in  a  request  for  public 
comments  in  the  Exxon  Santa  Ynez 
Appeal  filed  under  the  Coastal  Zone 
Management  Aot  that  appeared  in  the 
Federal  Register  of  Friday,  October  31, 
1986  (51  FR  39778).  This  action  is 
necessary  to  correct  a  typographical 
error  in  the  description  of  one  of  the 
development  options  contained  in 
Exxon's  devek^anent  and  production 
plan. 

FOR  AIXMTIONA(.mFORMATION  CONTACT: 

L  Pittman  at  (202)  673-5200. 

The  following  correction  is  made  in 
FR  Doc.  86-24612  appearing  on  page 
39778,  column  one.  in  the  issue  of 
October  31, 1986t 

1.  "80  million  barrels  of  oil/day"  is 
corrected  to  read  "80  thousand  barrels 
of  oil/day". 

[Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Administration] 


Dated:  October  4. 1086. 
Daniel  W.  McGovwn. 

General  Counsel,  National  Oceanic  and 

A  tmospheric  Adminiatration. 

[FR  Doc.  86-25279  F.Icd  11-6-«e;  6:45  am] 

BILLING  CODE  3510-OS-M 

Marine  IMammals;  Application  for 
Permit-  National  Marine  Fisheries 
Service,  Northwest  and  Alaska 
Fisheries  Center  (P77#22) 

Notice  is  hereby  giveo  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  maripe  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Specie!  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  NaUonal 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant: 

a.  Name:  National  Marine  Mammal 
Laboratory,  Northwest  and  Alaska 
Fisheries  Center. 

b.  Address:  National  Marine  Fisheries 
Service.  7600  Sand  Joint  Way,  NE..  BIN 
C15700,  Seattle,  Wa«hington  98115. 

2.  Type  of  Permit:  Scientific  Research/ 
Scientific  Purposes. 

3.  Name  and  Number  of  Marine 
Mammals:  An  unspecified  number  of  all 
cetaceans  may  be  incidentally  harassed 
during  the  course  of  observational 
studies. 

4.  Location  of  Activity:  Worldwide, 
principally  in  the  waters  of  the  North 
Pacific  and  the  Bering,  Chukchi  and 
Beaufort  Seas. 

5.  Period  of  Activity:  5  years. 
Concurrent  with  U»e  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commissiom  and  the 
Committee  on  Scientific  Advisers. 

Written  data  or  views,  or  requests  for 
a  pubhc  hearing  on  ihis  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  partitular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administritor  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  applipation  are  available 
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for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Species  and  Habitat 
Conservation,  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue.  NW..  Rm.  805.  Washington, 
DC; 

Director.  Alaska  Region.  National 
Marine  Fisheries  Service.  709  West 
9th  Street.  Federal  Building.  Juneau. 
Alaska  9980% 

Director.  Northeast  Region,  National 
Marine  Fisheries  Service.  14  Ebn 
Street  Federal  Building.  Gloucester. 
Massachusetts  01950; 

Director.  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way.  NE..  BIN  C15700.  SeatUe. 
Washington  98115; 

Director.  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard,  St.  Petersburg.  Florida 
33702;  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island, 
California  90731-7415. 
Dated:  November  3, 1988. 

Camwii  J.  Bkmdiii, 

Deputy  Aasiatant  Administrator  for  Fiaheriea 

Resource  Management,  National  Marine 

Fisheries  Service. 

[FR  Doc  86-25284  FUed  ll-a-«8;  8:45  am] 
MUMQ  COM  M1»41-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increasing  the  Import  Umlt  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Paldstan 

October  31, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreemento  (CTTA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  October  31, 
1986.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  March 
9  and  11, 1982,  as  amended,  between  the 
Governments  of  the  United  States  and 
Pakistan  provides  consultation  levels  for 
certain  categories,  such  as  Category 
369pt.  (all  T.S.U.S.A.  numbers  in  the 
Category  except  366.1720,  366.1740, 
366.1955  366.2020,  386.2040,  366.2420. 


366.2440  and  366.2840).  which  may  be 
adjusted  upon  agreement  between  the 
two  governments.  The  Governments  of 
the  United  States  and  Pakistan  have 
agreed  to  further  amend  their  bilateral 
agreement  to  increase  this  designated 
consultation  level  from  6.673,739  pounds 
to  6,934,609  pounds  for  the  current 
agreement  year  which  began  on  January 
1, 1986  and  extends  through  December 
31, 1966  for  goods  exported  during  that 
period.  The  letter  to  the  Commissioner 
of  Customs  which  follows  this  notice 
implements  this  agreed  increase. 

A  discription  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55700).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983,(48  FR  19924).  December  14, 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  28622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
VtlUiam  H.  Houston  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
October  31, 1986. 

CommittM  for  the  Implementation  of  Textile 
Agraemanta 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commistioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  28, 1985,  which  directed  you  to 
prohibit  entry  of  certain  cotton  textile 
products,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  twelve- 
month period  which  l>egan  on  January  1, 1986 
and  extends  through  December  31, 1986. 

Effective  on  October  31. 1988.  the  directive 
of  December  26, 1985  ia  hereby  amended  to 
increase  the  restraint  limit  previously 
established  for  cotton  textile  products  in 
Category  36ept.>  to  6,934  pounds.* 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
William  H.  Houston  m. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  86-25249  Filed  11-6-86;  8:45  am] 

BKUNQ  CODE  3S10-OIMI 


'  In  Category  360.  all  T.S.U.S.A.  numbers  except 
366.1720.  366.1740,  366.1055.  366.2020,  366.2040, 
366.2420,  386.2440  and  366.2840). 

*  The  level  hat  not  t)een  adjusted  to  reflect  any 
imports  exported  after  December  31, 1985. 


DEPARTMENT  OF  DEFENSE 

Office  Of  tiM  Secretary 

Defenee  Science  Board  Task  Force  on 
Image  Recognition  System^  Meeting 

action:  Notice  of  advisory  committee 
meetings. 

MwrntAKY:  The  Defense  Science  Board 
Task  Force  on  Image  Recognition 
Systems  will  meet  in  closed  session  on 
December  1, 1086  and  January  28-29, 
1987  at  the  Pentagon,  Arlington. 
Virginia. 

llie  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  study  the  current  status  and 
probable  near-  to  mediimi-term 
development  of  computer-based  image 
recognition  systems  with  emphasis  on 
the  potential  for  further  development  in 
"smart  weapons,"  especially  those  for 
attacking  ground  vehicles. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  No.  92-403.  as  amended  (5  U.S.C. 
App.  n.  (1982)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982).  and  that  accordingly 
these  meetings  «vill  be  closed  to  the 
publia 
November  4, 1986, 

Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc  86-25288  Filed  11-6-86;  MS  am] 

BILUNG  COOC  Slie-01-M 

Defence  Science  Boerd  Tesk  Force  on 
Follow  on  Forcee  Attadq  Meeting 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Follow  on  Forces  Attack 
will  meet  in  closed  session  on  December 
1-2, 1986  in  the  Pentagon.  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  continue  to  review,  in  detail, 
classiHed  material  associated  with 
conventional  military  capabilities  in 
NATO  to  include  special  targeting 
requirements. 
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In  accordaoce  witfa  secttoB  10(4)  of 
the  Federal  Advisory  CommAtee  Act, 
Pub.  L.  No.  92-463,  «8  aoended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSfi  Task  Fofce  OMeta^s, 
conoem  aatten  liated  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  wiH  be  dosed  to  the 
public. 
NoveBBber4, 1986. 

Patricia  R.MeaM, 

OSD  PigderrH  Register  Liaison  Officer. 

Department  of  Defense. 

[FR  Doc.  86-25309  Rted  11-«-«e:  B.-«5  am] 
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Per  DImd;  RaAe,  ChangM 

AQENCV:  Per  OieiB.  Travel  and 
TransptortatioB  Allowance  Cooauttee, 

Doa 

ACTION:  PttUicatioo  of  tkuaa^em  in  per 
diem  rates. 

SUMMARY:  The  Per  IKem.  Travel  and 
TraniUJortattoQ  Allowance  Coaaaittee  is 
publishing  Civilian  Personnel  Ver  Diem 
Bulletin  Number  13S.  T\m  bdletio  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  For  oBicikl 
travel  in  Alaska.  Hawaii.  Puerto  lUoo 
and  possessions  of  Oie  Vnitod  States. 
Bulletin  Number  138  is  baii^  publided 
in  the  Fadaral  Register  to  assure  that 
travelers  are  paid  per  dieia  at  the  most 
current  rates. 
EFFECnvc  DATE  November  1, 198a 

SUPPLEMENTARY  INFORMATION:  Hus 

document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportathm  Allowance 
Committee  for  non-foreign  areas  outside 
the  oontinental  United  States. 
Distribution  of  Civilian  Per  Diem 
Bulletins  by  mail  was  discontinued 
effective  June  1, 1S7B.  Per  Oiem  BuUetms 
published  periodicatty  in  tlw  Fadaial 
Register  now  constitute  the  only 
nottfication  of  change  ni  per  diem  rates 
to  agencies  and  establishments  ovtckk 
the  Deportment  ofPsfst. 
The  text  of  the  Bulletin  foUowc 

QriKan  Personnel  Per  Diem  BnHefin 
Number  196  to  the  Heads  of  4ie 
Executive  Departments  and 
EstabfiaAimento 

Subject:  Maximaai  per  4iem  Rates  and 
actual  Expense  Reimburseateat  Ceilings 
For  Official  Travel  in  Alalia,  Hawaii, 
The  Commonwealth  of  Puerto  Rico  and 
Possessions  of  the  United  States  By 
Federal  Government  Civilian 
Employees 

1.  This  bulletin  is  issued  in 
accordance  with  Executive  Order  12561, 
dated  July  1, 1986,  which  delegates  to 


the  Secretary  of  Defense  the  authority  of 
the  President  in  3  U.S.  Code  ^02  (a)  to 
set  maximum  per  <^em  rates  and  actual 
expense  reimbwsement  ceilings  for 
Federal  civilian  personnel  traveling  on 
official  business  in  Alaska.  Hawaii,  The 
Commonwealth  of  Puerto  Rico  and 
possessions  of  the  United  SUtes.  When 
appropriate  and  ia  accordance  with 
regulations  issued  by  oompetent 
authority,  lesser  rates  and  ceilings  may 
be  prescribed. 

2.  The  maximum  per  diem  rates 
shown  in  the  following  table  are 
continued  &om  the  preceding  Bulletin 
Number  135  exoept  for  the  cases 
identi^ed  by  asterisks  whidi  rates  are 
effective  on  the  date  of  this  Bulletin. 

3.  Each  Depaitment  or  establishment 
subject  to  these  rales  shall  take 
appropriate  action  to  disseminate  the 
contents  of  this  Bulletin  to  the 
appropriate  headquarters  and  field 
agencies  affected  thereby. 

4.  The  raaximtm  per  diem  rates 
referred  to  in  this  Bulletin  are: 
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Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Offiata, 
Department  of  Defense, 
Novemt)er  4,1986. 

[FR  Dsc  M-2Sa7S  flM  U-«-Bft  M5  «M| 
BIUJNO  CODE  aai»4i-M 

D6psrtnwntof  fhs  Itinny 

Privacy  Act  of  nf%  Aiiiwifluiwiute 
Systems  of  Ftacor0»  NoUe* 

agency:  Department  of  the  Army,  DOD. 

ACTION:  Notice  of  an  amendment  lo  a 
systam  of  records. 

■  *  ■    ■        ■  "-        -  -        .        - 

SUMMARV:  l^e  Amy  ivoposae  to  eoand 
one  notice  for  a  syrtfen  or  recordi 
subject  to  the  Frivacv  Act  of  1V4,  Ho 
specific  changes  to  the  jMttioe  being 
amended  ere  set  forth  below  lolowed 
by  the  system  nottcai  es 
published  in  its  entiiiKy. 


DATES:  This  proposed  action  will  be 

effective  without  further  notice  on 

December  8, 1986,  unless  comments  are 

received  which  result  in  a  contrary 

determination. 

ADDRESS:  Send  comments  to  the  system 

manager  identified  in  the  system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Cliff  Jones.  HQDA  DAIM-FAR-RI. 
Room  1138.  Hoffman  Building  I. 
Alexandria.  VA  22331-0301.  Telephone: 
(202)  325-6044,  Autovon:  221-6044. 
SUPPLEMENTARY  INFORMATION:  The 
Army's  systems  of  records  notices 
inventory  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  to  date  in  the  Federal  Register 
as  follows: 

FR  Doc.  85-10237  (50  FR  22090)  May  29, 1985 

(Compilafion) 
FR  Doc.  86-14667  (51  FR  23576)  June  30. 1986 
FR  Doc.  86-19534  (51  FR  30900)  August  29. 

1986 

The  proposed  amendment  is  not 
within  the  purview  of  the  provisions  of  5 
U.S.C.  552a(o)  which  requires  the 
submission  of  an  altered  system  report. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
November  4. 1986. 

Amendment 

A01304.22aDASG 

System  Name:  Medical  Research 
Volunteer  Registry  (51  FR  23576)  June  30. 
1986 

Changes:  Change  the  record  system 
identification  from  A01304.22aDASG  to 
Al304.22aDASG. 

System  Locations:  Lines  18. 19.  and  20 
change  "U.S.  Army  Institute  of  Surgical 
Research  and  Development  Laboratory. 
Fort  Detrick.  Frederick.  MD  21701-5010" 
to  "U.S.  Army  Medical  Bioengineering 
Research  and  Development  Laboratory. 
Fort  Detrick,  Frederick,  MD  21701-5010." 

Lines  24.  25,  and  26  change  "U.S. 
Army  Medical  Research  Institute  of 
Infectious  Defense,  Fort  Detrick. 
Frederick.  MD  21701-5011"  to  U.S.  Army 
Medical  Research  Institute  of  Infectious 
Diseases.  Fort  Detrick.  Frederick.  MD 
21701-5011." 

Retention  and  Disposal:  Change 
"Records  are  destroyed  when  no  longer 
needed  for  current  operations"  to 
"Records  are  destroyed  after  65  years." 

As  amended, 

System  A01304.22aDAS6  reads  as 
follows: 

A1304.22aOASG 
SVSTEH  name: 
Medical  Research  Volunteer  Registry. 

SYSTEM  location: 

Primary. 
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U.S.  Army  Medical  Research  and 

Development  Command.  Fort 

Detrick.  Frederick.  MD  21701-15012 
Alternates. 
Letterman  Army  Institute  of  Research. 

Presidio  of  San  Francisco.  CA 

94129-6800 
Walter  Reed  Army  Institute  of  Research, 

Washington,  DC  20307-5100 
U.S.  Army  Aeromedical  Research 

Laboratory,  Fort  Rucker,  AL  36362- 

5000 
U.S.  Army  Institute  of  Dental  Research. 

Washington,  DC  20307-5300 
U.S.  Army  Institute  of  Surgical 

Research.  Fort  Sam  Houston.  TX 

78234-6200 
U.S.  Army  Medical  Bioengineering 

Research  and  Development 

Laboratory.  Fort  Detrick.  Frederick. 

MD  21701-5010 
U.S.  Army  Medical  Research  Institute  of 

Chemical  Defense.  Aberdeen 

Providing  Ground.  MD  21010-5425 
U.S.  Army  Medical  Research  Institute  of 

Infectious  Diseases.  Fort  Detrick. 

Frederick.  MD  21701-5011 
U.S.  Army  Research  Institute  of 

Environmental  Medicine.  Natick. 

MA  01760-5007 

CATEGORIES  OF  INDIVIIMIALS  COVERED  BY  THE 
SYSTEM: 

Records  of  military  members  civilian 
employees,  and  non  DoD  civilian 
volunteers  participating  in  current  and 
future  research  sponsored  by  the  U.S. 
Army  Medical  Research  and 
Development  Command. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBi: 

Name.  Social  Security  Account 
Number,  and  other  such  information  as 
necessary  to  locate  the  individual. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  1071-1090;  44 
U.S.C.  3101;  E.O.  9397 

PURPOSE(8) 

To  assure  that  the  U.S.  Army  Medical 
Research  and  Development  Command 
(USAMRDC)  can  contact  individuals 
who  participated  in  research  conducted/ 
sponsored  by  the  Command  in  order  to 
provide  them  with  newly  acquired 
information,  which  may  have  ein  impact 
on  their  health.  To  answer  inquiries 
concerning  an  individual's  participation 
in  research  sponsored/conducted  by 
USAMRDC.  To  facilitate  retrospective 
medical  and/or  scientiflc  evaluations. 

ROUTINE  USES  OF  RECORDS  MAINTAINeO  IN 
THE  SYSTEM,  NtCLUOmQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

To  the  Veterans  Administration  to 
assist  in  making  determinations  relative 
to  claims  for  service-connected 


disabilities;  and  other  such  benefits.  See 
also  the  "blanket  routine  uses"  set  forth 
at  the  beginning  of  the  Army's  listing. 

POLICIES  AND  PRACTICES  FOR  STONNM, 
RETRIEVING.  ACCESSING,  RCTA— Ntt,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

a.  Laboatory-conducted  research. 
Computer  tapes  are  filed  in  the 
Laboratory. 

b.  Contractor-conducted  research. 
Upon  completion  of  research.  Rles  are 
turned  over  to  the  U.S.  Army  Medical 
and  Development  Command.  Computer 
tapes  are  filed  at  the  U.S.  Army  Medical 
Research  and  Development  Command. 

RETRIEVABILITV: 

By  SSN  and  name. 

SAFEGUARDS: 

Computerized  records  are  accessed  by 
the  custodian  of  the  records  system,  and 
by  persons  responsible  for  servicing  the 
records  system  in  the  performance  of 
their  duties.  Computer  equipment  and 
files  are  located  in  separate,  secured 
area. 

RETENTION  AND  disposal: 

Records  are  destroyed  after  65  years. 

SYSTEM  MANAOCR(S)  AND  ADDRESS: 

Headquarters.  Department  of  the 
Army,  Office  of  the  Surgeon  General, 
ATTN:  DASG-RGZ  (SGRD-HR).  5111 
Leesburg  Pike.  Falls  Church.  VA  22041- 
3258. 

notification  procedure: 

Individuals  desiring  to  know  whether 
this  system  of  records  contains 
information  about  them  should  submit  a 
written  request  to  the  system  manager, 
furnishing  full  name.  SSN.  military 
status  or  other  information  verifiable 
from  the  record  itself. 

records  access  procedures: 

Individuals  seeking  access  to  records 
in  this  system  pertaining  to  them  should 
submit  a  written  request  as  indicated  in 
"Notification  Procedure."  and  furnish 
information  required  therein. 

contesting  record  procedures: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  are 
contained  in  AR  340-21  (32  CFR  Part 
505). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  medical 
research  volunteers,  and  other  medical 
research  personnel  assigned  to  the  U.S. 
Army  Medical  Research  and 
Development  Command. 
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optmiact: 

None. 
[FR  Doc.  8&-25274  Filed  11-6-88;  8:45  am] 

BtLUNQ  COOC  M10-01-M 


DEPARTMENT  OF  THE  DEFENSE 

Army  Science  Board;  Cloced  Meeting; 
Effectiveneaa  Review  Panei  on  U.S. 
Army  Human  Engineering  Laboratory 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 

Board  (ASB) 
Dates  of  Meeting:  12-13  November  1986 
Times  of  Meeting:  0830-1600  hours 
Places:  U.S.  Army  Tank  Automotive 

Command  Warren.  Michigan 
Agenda 

The  Army  Science  Board's 
Effectiveness  Review  Panel  on  the  US 
Army  Human  Engineering  Laboratory 
(HEL)  will  visit  TACOM  for  the  purpose 
of  interacting  with  the  HEL  user 
community.  Representatives  from 
TACOM.  several  project  management 
offices  and  TRADOC  schools  will 
interact  with  the  panel.  This  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5,  U.S.C..  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C.  Appendix  1, 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  interwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
John  O.  Roach  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

(FR  Doc.  88-25297  Filed  11-6-86;  8:45  am) 

BHJJNa  COOC  S71O-0S-M 


Army  Science  Board;  Cloaed  Meeting; 
Ad  Hoc  Subgroup  for  Ballistic  Missile 
Defense  FoliowKhi 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 

Board  (ASB) 
Dates  of  Meeting:  12-13  November  1986 
Times  of  Meeting:  0800-1700  hours 
Places:  Pentagon 


Agenda 

The  Array  Science  Board  Ad  Hoc 
Subgroup  for  Ballistic  Missile  Defense 
Follow-On  will  meet  for  briefings  and 
discussions  on  Theater  Missile  Defense 
and  Terminal  Imaging  Radar.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5.  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  1. 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  interwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
lohn  O.  Roach  0. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  86-25299  Filed  11-6-86;  8:45  am] 

BILUNO  CODE  371t-0e-M 


Army  Science  Board;  Open  Meeting; 
ETL  Laboratory  Effectiveness  Review, 
Ad  Hoc  Sut)group 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 

Board  (ASB) 
Dates  of  Meeting:  13-14  November  1986 
Time:  0900-1700  daily 
Place:  Society  of  American  Military 

Engineers  Old  Towne,  Alexandria 

Agenda  | 

The  Army  Science  Board's  Ad  Hoc 
Subgroup.  ETL  Laboratory  Effectiveness 
Review,  will  meet  to  finalize  their  report 
on  this  effort.  This  meeting  is  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
John  O.  Roach  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  86-25298  Filed  11-6-86;  8:45  am] 
BILUNO  COOE  3710-(»-« 


Army  Science  Board;  Open  Meeting; 
Ad  Hoc  Subgroup  on  Chief  of  Staff's 
Task  Force  on  Soldiers  and  Families 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 
Name  of  the  Committee:  Army  Science 

Board  (ASB) 


Dates  of  Meeting:  17-20  November  1986 
Time:  0900-1700  daily 
Place:  Eisenhower  Metro  Holiday  Inn, 
Alexandria,  VA 

Agenda 

The  Army  Science  Board's  Ad  Hoc 
Subgroup  on  the  Chief  of  Staffs  Task 
Force  on  Soldiers  and  Families  will  be 
integrated  into  the  Army  Family  Action 
Plan  (AFAP)  General  Officer  Steering 
Group  and  the  AFAP  Planning 
Conference  which  will  address  the 
concerns  of  soldiers  and  families  in  the 
Army.  This  forum  will  also  provide  the 
current  status  of  issues  in  the  Army 
Family  Action  Plan  III.  This  meeting  is 
open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695- 
3039/7046. 
John  O.  Roach  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  86-25300  Filed  11-&-86;  8:45  am] 

BILLING  COOE  3710-OMI 


DEPARTMENT  OF  EDUCATION 

National  Advisory  and  Coordinating 
Council  on  Bilingual  Education; 
Meeting 

agency:  National  Advisory  and 
Coordinating  Council  on  Bilingual 
Education. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  and  Coordinating  Council  on 
Bilingual  Education.  Notice  of  this 
meeting  is  required  under  section  10(a) 
(2)  of  the  Federal  Advisory  Committee 
Act.  This  document  is  intended  to  notify 
the  general  public  of  their  opportunity  to 
attand. 

dates:  November  24. 1986  and 
November  25. 1986  9:15  a.m.  until  5:00 
p.m.  The  meeting  will  be  conducted  at 
the  Hobday  Inn.  550  "C"  Street  SW., 
Washington.  DC  20202. 
FOR  FURTHER  INFOHMATION  CONTACT: 
Anna  Maria  Faria».  Designated  Federal 
Official.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 
Reporter's  Building.  Room  421,  400 
Maryland  Avenue,  SW..  Washington. 
DC  20202.  (202)  245-2600. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  and  Coordinating 
Council  on  Bilingual  Education  is 


established  under  section  752(a)  of  the 
Bilingual  Education  Act  (20  U.S.C.  3262). 
NACCBE  is  established  to  advise  the 
Secretary  of  the  Department  of 
Education  concerning  matters  arising  in 
the  administration  of  the  Bilingual 
Education  Act  and  other  laws  affecting 
the  education  of  limited  English 
proficient  populations.  The  meeting  of 
the  Council  is  open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

November  24, 1966 

I.  Roll  CaU 
5 
n.  Minutes  of  Last  Meeting 

III.  Welcoming  Remarks  and 
Introduction  of  New  Members,  Carol 
Pendas  Whitten,  Director 

IV.  Update  on  OBEMLA  Activities. 
Anna  Maria  Farias,  Deputy  Director 

V.  Site  Visits— Interim  Report— Dr. 
Porter 

VI.  Subcommittee  Report — ^Dr.  Anderson 

VII.  Intergovernmental  Cooperation 
Report — ^Dr.  Leo  Lopez 

VIII.  Subcommittee  Assignments 

November  25, 1986 

IX.  Recovene 

X.  Reports  from  Subcommittee 

XI.  Discussion  of  Annual  Report — 1987 
Adjournment 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  Reporter's  Building.  Room  421. 
400  Maryland  Avenue.  SW.. 
Washington.  DC  20202,  Monday  through 
Friday  from  9:00  a.m.-5:30  p.m. 

Dated:  November  3, 1986. 
Carol  Pandas  WUtten, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
[FR  Doc.  88-25225  FUed  11-6-86;  8:45  am] 
HUMQ  cooc  4ooe-ei-« 
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Proposed  Infonnatlon  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  8, 1988. 


addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW..  Room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
Room  4074.  Switzer  Building, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
wouJd  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services.  pubUshes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  T^rpe  of  review  requested, 
e.g..  new.  revision,  extension,  existing  or 
reinstatement;  (2)  title;  (3)  agency  form 
number  (if  any);  (4)  frequency  of 
collection:  (5)  the  affected  public;  (6) 
reporting  buriden;  and/ or  (7) 
recordkeeping  burden;  and  (8)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  Noveml>er  4, 1988. 
Carioa  U.  Rice. 

Acting  Director.  Information  Technology 
Services. 

Office  of  Planning  Budget  and 
Evaluation 

Type  of  Review:  New 

Title:  Analysis  of  Rehabilitation 

Programs  in  the  Proprietary  Sector 
Agency  Form  Number  P75-8P 
Frequency:  Once  only 
Affected  Public:  State  or  local 

govemments;  Business  or  for-profit; 


and  small  businesses  or  organizations 
Reporting  Burden:  Responses:  1241; 

Burden  Hours:  1001 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  study  will  collect  data 
from  private  rehabiUtation  providers, 
insurance  companies,  corporations, 
state  rehabilitation  agencies  and  state 
workers'  compensation  agencies,  to 
assist  the  Department  in  modifying  the 
way  in  which  public  rehabilitation 
programs  do  business. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Apphcation  for  Grants  Under  the 

Training  Program  for  Special 

Programs  Staff  and  Leadership 

Persoimel 
Agency  Form  Number  ED  883 
Frequency:  Once  only 
Affected  Public:  Non-profit  institutions 
Reporting  Burden:  Responses:  60;  Burden 

Hours:  2040 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract  The  Department  of 
Education  collects  information  from 
institutions  who  apply  for  training 
grants  under  the  Training  Program  for 
Special  Programs  Staff  and  Leadership 
Personnel.  This  information  is  utilized 
by  the  Department  to  make  grant 
awards. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision 

Title:  Application  for  Civil  Rights 

Technical  Assistance  and  Training 

Desegregation  Assistance  Center 

Program 
Agency  Form  Number  ED  296-2 
Frequency:  Aimually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden:  Responses:  30;  Burden 

Hours:  1500 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  application  is  used  by 
non-profit  institutions  to  apply  for 
desegregation  assistance  center  awards 
under  Title  IV  of  the  Civil  Rights  Act  of 
1964.  The  Department  needs  this 
information  to  evaluate  these  proposed 
projects  and  set  the  amount  of  each 
award  in  accordance  with  program 
regulations. 

Type  of  Review:  Revision 
Title:  Application  for  Civil  Rights 
Technical  Assistance  and  Training 
State  Educational  Agency  Program 


Agency  Form  Number  ED  296 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden:  Responses:  50;  Burden 

Hours:  1050 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  application  is  used  by 
State  educational  agencies  to  apply  for 
assistance  under  Title  IV  of  the  Civil 
Rights  Act  of  1964.  The  Department  uses 
this  information  to  evaluate  the 
proposed  projects  and  make  awards  in 
accordance  with  program  regulations. 

(FR  Doc.  86-25244  Filed  ll-&-fl6;  8:45  am] 

BILUNQ  CODE  4000-1-M 

Notice  Inviting  Appilcations  for  New 
Awards  Under  the  indian  Education 
Act  of  1972,  as  Amended,  Part  B— 
Educational  Personnel  Development 
for  Fiscal  Year  1987  (CFDA  No. 
84.061  F) 

agency:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education. 

ACTION:  Correction:  Notice  inviting 
applications  for  new  awards  under  the 
Indian  Education  Act  of  1972,  as 
amended,  Part  B — Educational 
Personnel  Development  for  Fiscal  Year 
1987  (CFDA  No.  84.061F). 

SUMMARY:  In  the  application  notice 
pubUshed  in  the  Federal  Register  on 
September  17. 1986,  on  page  33005,  in  the 
third  column  under  "Project  Period:"  12- 
36  months  should  be  changed  to  read 
12-24  months. 

In  addition,  the  amounts  for  stipends 
under  this  program  were  inadvertently 
omitted  from  the  notice.  The  estimated 
maximum  stipend  for  participants  in 
projects  in  fiscal  year  1987  will  be  $600 
per  month  at  the  graduate  level,  and 
$375  per  month  at  the  undergraduate 
level.  An  estimated  maximum  allowance 
of  $90  per  month  will  be  allowed  for 
each  dependent. 

FOR  FURTHER  INFORMATION  CONTACT 

Elsie  Janifer,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  2177,  Washington,  DC  20202. 
Telephone:  (202)  732-1918. 

Program  Authority:  20  U.S.C.  3385(d), 
3385a. 

Dated:  November  3, 1986. 
La%vT«iic8  F.  Davenport, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  86-25242  Filed  11-6-86;  8:45  am] 

BUXINQ  COOC  400O-O1-M 


Application  Notices  Inviting 
Applications  tor  New  Awards  for  Rscal 
Year  1987  Under  the  Indian  Education 
Act  of  1972,  as  amended;  Part  C— 
Planning  Projects  for  Indian  Adults 
(CFDA  No.  84j062C);  Part  C— Pilot 
Projects  for  Indian  Adulto  (CFDA 
84.0620);  and  Part  C— Demonstration 
Projects  for  Indian  Adults  (CFDA 
84.062E);  Withdrawal  of  Applications 

agency:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education. 

action:  Withdrawal  Notice. 

SUMMARY:  Application  notices  for  fiscal 
year  1987  new  awards  were  pubhshed 
on  September  17, 1986  at  51  FR  33006- 
33007. 

These  application  notices  are 
withdrawn  because  no  funds  are 
available  for  these  programs. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  contact  Elsie 
Janifer,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  Room  2177, 
Washington,  DC  20202,  Telephone:  (202) 
732-1918. 

Program  authority:  20  U.S.C.  1211a(a). 

Dated:  November  3, 1986. 

Lawrence  F.  Davenport, 

Assistant  Secretory  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  88-25243  Filed  11-6-66;  8:45  am] 

BILUNG  CODE  400(KI1-M 


Office  of  Postsecondary  Education 

Guaranteed  Student  Loan  Program 
and  Plus  Program;  Special  Allowance 
to  Holders  of  Eligible  Loans,  Quarter 
Ending  Septemt>er  30, 1986 

AGENCY:  Department  of  Education. 
action:  Notice  of  special  allowance  for 
quarter  ending  September  30, 1986. 


The  Assistant  Secretary  for 
Postsecondary  Education  announces  a 
special  allowance  to  holders  of  eligible 
loans  made  under  the  Guaranteed 
Student  Loan  Program  (GSLP)  or  the 
PLUS  Program.  This  special  allowance  is 
provided  for  under  section  438  of  the 
Higher  Education  Act  of  1965  (the  Act), 
as  amended  (20  U.S.C.  1087-1). 

Pursuant  to  the  requirements  of 
section  252  of  Pub.  L  99-177,  Balanced 
Budget  and  Emergency  Deficit  Control 
Act  of  1985  (popularly  known  as  the 
Gramm-Rudman-Hollings  Act),  the 
President  issued  a  sequestration  order 
on  February  4, 1986.  directing 
implementation  of  the  reductions 
contained  in  that  law.  Congress  ratified 
and  affirmed  the  order  as  law.  Public 
Uw  99-366;  July  31, 1986.  Section  256  of 
Pub.  L  99-177  provides  that  if  a 


sequestration  order  is  issued,  the  special 
allowance  formula  for  loans  after  the 
order  takes  effect  and  before  the  end  of 
the  fiscal  year  is  adjusted  by  reducing 
the  rate  provided  in  section 
438(b)(2)(A)(iii)  of  the  Higher  Education 
Actg  by  .4  percent.  The  reduction  will 
apply  to  the  first  four  special  allowance 
payments  on  loans  made  on  or  after 
March  1, 1986,  and  before  October  1, 
1986. 

Except  for  loans  subject  to  section 
438(b)(2)(B)  of  the  Act,  20  U.S.C.  1087- 
1(b)(2)(B),  for  the  quarter  ending 
September  30, 1988,  the  special 
allowance  will  be  paid  at  the  following 
rates: 


Spedal 

aHow- 

"^^ 

Annua/ 
special 

anoe 

rate 

interest 

allow- 

percent 

rate 
percent 

ance 

rate 

percent 

tor 

quarter 

ending 

June  30. 

1986 

1.    GSLP    toens    or    PLUS 

loans  made  prtor  lo  Oc- 

tober 1,  1961 

7 

2.25 

0.5625 
0.0625 

9 

0.25 

II.    GSLP   loafw   or    PLUS 

loans  made  on  or  after 

October  1.  1981: 

A.   Loans  not  subject 

to  reduction  order 

7 

2.15 

0.5375 

8 

1.15 

0^875 

9 

0.15 

0.0375 

12 

0.00 

0.00 

14 

0.00 

0.00 

B.  Loans  subject  to  re- 

duction order 

7 

1.75 

0.4375 

8 

0.75 

0.1875 

9 

0.00 

0.00 

12 

0.00 

0.00 

The  Assistant  Secretary  determines 
the  special  aliowaace  rate  in  the  manner 
specified  in  the  AcL  for  loans  at  each 
applicable  interest  rate  by  making  the 
following  four  calculations: 

(a)  Step  1. 

Determine  the  average  bond 
equivalent  rate  of  the  91-day  Treasury 
Bill  auctioned  during  the  quarter  for 
which  this  notice  appUes  (5.65  percent 
for  the  quarter  ending  September  30, 
1986);  1 

(b)  Step  2.  I 

Subtract  fi-om  that  average  the 
applicable  interest  rate  (7,  8.  9, 12,  or  14 
percent)  of  loans  for  which  a  holder  is 
requesting  payment; 

(c)  Step  3. 

(1)  Add  3.5  percent  to  the  remainder, 
and,  in  the  case  of  loans  made  before 
October  1, 1981,  round  the  sum  upward 
to  the  nearest  one-aighth  of  one  percent; 


or 


(2)  Add  3.1  percent  to  the  remainder, 
in  case  of  loans  subject  to  the  reduction 
order  pursuant  to  I\ib.  L  99-177;  and 

(d)  Step  4. 
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Divide  the  resulting  percent  in  Step  3 
(either  (c)(1)  or  (c)(2).  as  applicable)  by 
four. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  B.  Madden.  Chief.  Policy  Section. 
Guaranteed  Student  Loan  Branch. 
Division  of  Policy  and  Program 
Development,  Department  of  Education 
on  (202)  245-2475. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84-032,  Guaranteed  Student  Loan  Program 
and  PLUS  Program) 

Dated:  November  2, 1986. 
C.  Ronald  Kimberling, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  86-25245  Filed  11-6-86;  8:45  am) 

BILUNG  CODE  4000-Ot-M 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

186-924] 

Intent  To  Revise  Transmission  Rates 
To  Become  Effective  Octotier  1, 1987; 
Request  for  Recommendations  and 
Suggestions 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Notice  of  intent  and  request  for 
recommendations.  BPA  File  No.:  TR-87. 
BPA  requests  that  all  comments  and 
documents  which  become  part  of  the 
Official  Record  compiled  in  the  process 
of  adjusting  transmission  rates  contain 
the  file  number  designation  TR-87. 


summary:  Bonneville  Power 
Administration  (BPA)  is  in  the  initial 
stages  of  developing  adjusted  rates  for 
the  transmission  of  electric  power  of 
other  entities  over  Federal  facilities, 
which  will  become  effective  October  1. 
1987.  At  this  time  BPA  announces  its 
intent  to  revise  these  rates  and  is 
seeking  suggestions,  advice,  and 
recommendations  from  interested 
persons  which  can  be  used  to  assist  in 
the  development  of  BPA's  proposals. 
BPA  expects  to  have  its  initial  proposed 
rates  formulated  in  December  1986  and 
to  issue  an  environmental  assessment 
on  the  posposed  adjustment  in  January 
1987.  BPA  will  then  publish  a  notice  of 
the  proposed  rates  in  the  Federal 
Register. 

The  December  notice  will  also 
announce  BPA's  proposed  schedule  for 
formal  hearings  as  specified  in  section 
7(i)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Pacific  Northwest  Power  Act).  A  final 
schedule  will  be  established  by  the 
Hearing  Officer  who  presides  over 
BPA's  rate  hearings.  These  hearings  will 


give  interested  persons  an  opportunity 
to  present  both  oral  and  written 
comments  on  the  proposal. 
DATES:  Suggestions  and 
recommendations  concerning  the 
development  of  proposed  transmission 
rates  will  be  accepted  through  5  p.m.. 
November  24. 1986.  This  proceeding  is  a 
general  rate  proceeding  under 
procedures  governing  BPA  rate  hearings. 
March  5. 1986.  51  FR  7611.  Pursuant  to 
the  ex  parte  limitations  contained  in 
these  F^ocedures.  BPA  will  not  accept 
oral  recommendations  on  substantive 
issues,  except  in  meetings  for  which 
notice  has  been  given. 

Responsible  Official:  Ms.  Shirley 
Melton.  Director.  Division  of  Rates,  is 
the  official  responsible  for  the 
development  of  BPA  rates. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Ms.  Donna  L  Geiger. 
Public  Involvement  Manager.  Boimeville 
Power  Administration.  P.O.  Box  12999, 
Portland.  Oregon  97212. 

FOR  FURTHFR  INFORMATION  CONTACT: 

Ms.  Kathleen  S.  Johnson.  Public 
Involvement  office,  at  the  address  hsted 
above.  503-230-3478.  Oregon  callers 
outside  Portland  may  use  800-452-8429; 
callers  in  California.  Idaho.  Montana. 
Nevada.  Utah.  Washington,  and 
Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  from: 

Mr.  George  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building.  1500  NE.  Irving  Street 
Portland,  Oregon  97232, 503-230-4551. 

Mr.  Ladd  Sutton.  Eugene  District 
Manager.  Room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401.  503-687- 
6952. 

Mr.  Wayne  R.  Lee.  Upper  Columbia 
Area  Manager.  Room  561,  West  920 
Riverside  Avenue.  Spokane. 
Washington  99201,  509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59801,  406-329-3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee.  Washington  98801,  509-662- 
4377.  extension  379. 

Mr.  Terence  G.  Esvelt.  Puget  Sound 
Area  Manager,  415  First  Avenue  North. 
Room  250.  Seattle,  Washington  98109. 
206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer.  Snake 
River  Area  Manager.  West  101  Poplar. 
Walla  Walla.  Washington  99362.  509- 
522-6226. 

Mr.  Robert  N.  Laffel.  Idaho  Falls 
District  Manager,  531  Lomax  Street. 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund.  Boise 
District  Manager,  550  West  Fort  Street, 
Room  376/Box  035.  Boise,  Idaho  83724. 
208-334-9137. 


SUPPLEMENTARY  INFORMATION:  BPA,  an 

agency  of  the  U.S.  Department  of 
Energy,  owns  and  operates  the  Federal 
Columbia  River  Transmission  System 
(FCRTS).  which  includes  approximately 
80  percent  of  the  capacity  of  the  high- 
voltage  electric  transmission  system 
within  the  Pacific  Northwest.  The 
FCRTS  integrates  and  transmits  electric 
power  fivm  Federal  and  non-Federal 
generating  units.  BPA  also  provides 
interregional  transmission  services  to  its 
customers  outside  the  Pacific  Northwest. 
BPA  is  undertaking  studies  to  support 
changes  to  the  current  transmission 
rates  and  rate  designs. 

The  current  rates  apply  to  four  types 
of  transmission  service  which  generally 
involve:  (1)  Firm  transmission  of  electric 
power  and  energy  from  points  of 
generation  to  loads  or  between  other 
points  of  supply  and  delivery  (current 
contracts  provide  this  service  for 
periods  of  up  to  20  years);  (2)  firm 
transmission  of  electric  power  and 
energy  on  a  postage-stamp  rate  basis; 
(3)  nonfirm  transmission  of  electric 
energy  when  there  is  available  capacity; 
and  (4)  firm  transmission  of  electric 
power  and  energy  over  specified 
transmission  fadLlities.  BPA  also  will 
examine  the  adequacy  of  current 
chaises  for  other  transmission  related 
services,  including  services  provided 
over  BPA's  intertie. 

In  this  rate  proceeding,  BPA  is 
considering  alternative  methods  for 
developing  its  Southern  Intertie  rates 
which  will  supersede  the  current  IS-85 
rate.  BPA  is  seeking  recommendations 
on  the  development  of  intertie  rates 
which  will  specifically  address  the 
following  intertie  services:  (1)  Nonfirm 
use  of  BPA's  intertie.  (2)  firm,  long-term 
(assured  delivery)  use  for  finn  power 
sales,  (3)  firm,  long-term  (assured 
delivery)  use,  if  granted,  for  capacity/ 
energy  and  seasonal  exchange 
contracts,  and  (4)  firm,  long-term 
(assured  delivery)  use,  if  granted,  for 
Canadian  resources. 

Anticipated  transmission  rate 
adjustments  are  needed  to  cover 
changing  FCRTS  costs.  Normally, 
transmission  costs  are  small  compared 
to  a  utility's  total  costs,  and  BPA 
expects  that  the  increase  in  FCRTS 
revenues  will  have  minimal  impact  on 
ultimate  power  costs  to  the  consumer. 

The  present  transmission  rates  have 
been  approved  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  on  an 
interim  basis,  effective  July  1, 1985.  BPA 
is  seeking  public  comment  in  developing 
its  transmission  rate  proposal.  In  order 
to  be  considered  in  the  development  of 
BPA's  initial  proposal,  comments  must 
be  in  writing  and  be  submitted  no  later 


I 
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than  5  p.m.,  November  24, 1986.  Oral 
communications  should  be  for  the 
purpose  of  requesting  either  status 
reports  or  procedural  information. 
Following  publication  of  the  initial 
proposal  in  the  Federal  Register  (on  or 
about  December  19, 1986),  both  general 
public  Held  hearings  and  formal  public 
hearings  will  be  conducted  by  BPA. 
Written  comments  will  also  be  accepted 
throughout  the  7-month  hearing  process. 
A  final  comment  deadline  will  be 
announced  in  a  future  Federal  Register 
notice.  BPA  intends  to  prepare  an 
environmental  assessment  (EA)  on  the 
proposed  transmission  rate  adjustment 
and  distribute  the  document  for  public 
and  agency  review  and  comment  in 
January  1987.  Based  on  the  information 
in  the  EA  and  on  comments  received 
during  public  and  agency  review,  the 
Department  of  Energy  will  determine 
whether  to  prepare  a  Finding  of  No 
SigniHcant  Impact.  After  completion  of 
the  environmental  process  and  following 
the  hearings,  BPA  will  announce  its  final 
proposed  transmission  rates  and  submit 
them  by  August  1, 1987,  to  FERC  for 
approval. 

Issued  in  Portland,  Oregon,  on  October  30. 
1986. 

Robnt  E.  Ratdiffe, 

Acting  Administrator. 

[FR  Doc.  86-25125  Filed  11-4-86;  lOOO  am] 

BlUmO  CODE  MSO-OI-M 
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[86-925] 

Intent  To  Revise  Wholesale  Power 
Rates  To  Become  Effective  October  1, 
1987;  Request  for  Recommendations 
and  Suggestions 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  intent  and  request  for 
recommendations.  BPA  File  No.:  WP-87. 
BPA  requests  that  all  comments  and 
documents  which  become  part  of  the 
Official  Record  compiled  in  the  process 
of  adjusting  wholesale  power  rates 
contain  the  file  number  designation  WP- 
87. 

summary:  Bonneville  Power 
Administration  (BPA)  is  in  the  initial 
stages  of  developing  adjusted  wholesale 
power  rates  which  will  become  effective 
October  1, 1987.  At  this  time,  BPA 
announces  its  intent  to  revise  its  rates 
and  is  seeking  suggestions,  advice,  and 
recommendations  from  interested 
persons  which  can  be  used  to  assist  in 
the  development  of  BPA's  proposals. 
BPA  expects  to  have  its  initial  proposed 
rates  formulated  in  December  1986  and 
to  issue  an  environmental  assessment 
on  the  proposed  adjustment  in  January 


1987.  BPA  will  then  publish  a  notice  of 
the  proposed  rates  in  the  Federal 
Register 

The  December  notice  will  also 
announce  BPA's  proposed  schedule  for 
formal  hearings  as  specified  in  section 
7(i)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Pacific  Northwest  Power  Act).  A  final 
schedule  will  be  established  by  the 
Hearing  Officer  who  presides  over 
BPA's  rate  hearings.  These  hearings  will 
give  interested  persons  an  opportunity 
to  present  both  oral  and  written 
comments  on  the  proposal. 

DATES:  Suggestions  and 
recommendations  concerning  the 
development  of  proposed  wholesale 
power  rates  will  be  accepted  through  5 
p.m.,  November  24, 1986.  This 
proceeding  is  a  general  rate  proceeding 
under  procedures  governing  BPA  rate 
hearings.  March  5, 1986,  51  FR  7611. 
Pursuant  to  the  ex  parte  limitations 
contained  in  these  Rules,  BPA  will  not 
accept  oral  recommendations  on 
substantive  issues,  except  in  meetings 
for  which  notice  has  been  given. 

Responsible  Official:  Ms.  Shirley 
Melton,  Director,  Division  of  Rates,  is 
the  official  responsible  for  the 
development  of  BPA  rates. 

ADDRESS:  Written  comments  should  be 
submitted  to  Ms.  Donna  L.  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212. 

TOR  FURTHER  INFORMATTON  CONTACT: 

Kathleen  S.  Johnson,  Public  Involvement 
office,  at  the  address  listed  above,  503- 
230-3478.  Oregon  callers  outside 
Portland  may  use  800-452-8429;  callers 
in  California,  Idaho,  Montana,  Nevada, 
Utah,  Washington,  and  Wyoming  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  George  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building,  1500  NE.  Irving  Street, 
Portland,  Oregon  97232.  503-230-^551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503-687- 
6952. 

Mr.  Wayne  R.  Lee.  Upper  Columbia 
Area  Manager,  Room  561,  West  920 
Riverside  Avenue,  Spokane, 
Washington  90201,  509-^56-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801,  406-329-3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee,  Washington  98801,  509-662- 
4377,  extension  379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager,  415  First  Avenue  North, 


Room  250,  Seattle,  Washington  98109, 
206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6226. 

Mr.  Robert  N.  Uffel,  Idaho  Falls 
District  Manager.  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise 
District  Manager,  550  West  Fort  Street, 
Room  376/Box  035,  Boise,  Idaho  83724, 
206-334-9137. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

BPA,  an  agency  of  the  U.S. 
Department  of  Energy,  is  the  Federal' 
power  marketing  agency  in  the  Pacific 
Northwest.  BPA  markets  hydroelectric 
power  from  30  U.S.  Army  Corps  of 
Engineers  and  U.S.  Bureau  of 
Reclamation  projects  on  the  Columbia 
River  and  its  tributaries,  as  well  as 
thermal  power  it  acquires  from  interests 
in  the  region.  In  addition,  BPA  owns, 
operates,  and  maintains  the  nation's 
largest  high-voltage  transmission  system 
grid. 

BPA  supplies  about  50  percent  of  the 
electric  energy  consumed  in  the  PaciRc 
Northwest  and  aocounts  for  about  80 
percent  of  the  region's  high-voltage 
transmission  capacity.  BPA  sells  power 
to  168  customers,  including  publicly, 
cooperatively,  and  privately  owned 
utilities;  Federal  and  state  agencies:  and 
direct-service  industries  (DSIs).  The 
power  is  sold  wholesale  to  BPA  utility 
customers  for  resale  to  ultimate 
consumers,  and  is  sold  directly  to  BPA's 
industrial  and  Federal  agency 
customers.  In  addition,  BPA  sells  power 
that  is  surplus  to  the  needs  to  the  Pacific 
Northwest  to  customers  outside  the 
region. 

The  rates  that  HPA  charges  its 
customers  must  produce  revenues  that 
are  sufficient  to  rapay,  with  interest,  the 
Federal  investment  in  generation, 
conservation,  and  transmission 
facilities.  Revenues  must  also  pay  BPA's 
operation  and  maintenance  expenses, 
purchased  power  costs,  and  certain 
other  miscellaneous  expenses.  Inflation 
and  contract  obligations  have  increased 
BPA's  costs;  and  BPA  revenues  have 
been  adversely  affected  by  the  reduced 
oil  and  gas  prices,  the  continued  flagging 
economy,  and  reduction  in  aluminum 
smelter  loads. 

BPA's  last  wholesale  power  rate 
adjustment  became  effective  on  an 
interim  basis  on  July  1, 1985.  The 
process  for  the  1987  wholesale  power 
rate  proposal  will  be  similar  to  that  used 
to  develop  the  1986  wholesale  power 
rates.  BPA  is  preparing  revenue 
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requirement  studies  to  determine  the 
extent  to  which  anticipated  revenue 
requirements  for  fiscal  years  1988  and 
1989  would  exceed  expected  revenues 
collected  under  the  current  rates. 
Following  a  determination  of  the 
increase  in  revenues  that  will  be 
necessary  to  meet  revenue 
requirements.  BPA  will  develop  various 
studies  to  be  used  in  designing  rates. 
BPA  will  also  assess  the  environmental 
effects  of  the  proposed  rates. 

II.  Major  Issues 

The  development  of  BPA's  rates  is  a 
complex  process,  raising  numerous 
issues  for  resolution  in  the  hearings 
process.  The  following  is  a  brief 
explanation  of  several  of  the  major 
issues  that  are  expected  to  be  addressed 
in  the  hearing.  Some  of  these  issues 
have  been  the  subject  of  much 
discussion  in  previous  BPA  rate  cases. 

A.  Revenue  Requirement 

BPA  develops  a  Revenue  Requirement 
Study  that  projects  the  costs  of 
providing  electricity  and  services  to 
BPA's  customers.  The  revenue 
requirement  calculation  will  be  a  major 
factor  in  determining  the  overall  level  of 
BPA's  proposed  rates. 

BPA  has  just  completed  its  initial 
review  of  program  levels  for  the  FY  1988 
and  1989  budgets,  litis  public  process 
has  affected  revenue  requirement  data 
for  BPA's  rate  case.  Accordingly,  the 
Administrator  will  not  reopen  program 
level  decisions  in  the  rate  case. 
However,  further  opportunity  for 
informal  public  comment  will  be 
established  outside  the  rate  case. 

B.  Loads  and  Resources  Determination 

The  energy  and  capacity  loads  and 
resources  forecasted  by  BPA  to  occur 
during  the  forthcoming  rate  period 
determine  BPA's  forecasted  power  sales. 
Forecasted  sales,  combined  with 
revenue  requirements,  determine  the 
level  of  rates  that  must  be  charged  in 
order  to  generate  sufficient  revenue. 

C.  Allocation  of  Costs 

The  rates  charged  each  customer  class 
reflect  both  the  classification  of  costs 
between  capacity  and  energy  and  the 
allocation  of  costs  to  a  particular 
customer  class.  These  determinations 
are  proposed  by  BPA,  and  the  parties  to 
the  rate  case  generally  propose 
alternative  cost  classification  and 
allocation  schemes. 

D.  Special  Rates 

In  the  past,  BPA  has  offered  incentive 
rates  to  the  Direct  Service  Industries 
(DSIs).  Development  and 
implementation  of  the  Variable 


Industrial  rate  has  eliminated  future 
incentive  rates  to  the  aluminum  smelter 
DSIs.  Other  sectors  of  the  economy  have 
requested  special  rates  for  economic 
reasons.  BPA  implemented  a  special 
rate  for  irrigators  during  the  1985  rate 
hearing.  Economic  conditions  again  may 
result  in  requests  for  additional  special 
rates  for  irrigators  and  other  groups. 

E.  Marketing  Assumptions 

Much  of  BPA's  forecast  of  power  sales 
depends  on  assumptions  about  certain 
marketing  conditions.  Because  of  the 
projected  surplus  of  energy,  BPA  will 
continue  to  market  power  to  the  Pacific 
Southwest.  Assumptions  of  future  sales 
of  surplus  power  and  the  prices  for 
those  sales  play  a  key  role  in  the  level  of 
rate  adjustments.  If  BPA's  assumptions 
are  overly  optimistic,  the  resulting  rates 
could  jeopardize  BPA's  ability  to  make 
scheduled  payments  to  the  Treasury. 

F.  Cost  Recovery  Adjustment  Clause 

BPA  will  attempt  to  mitigate  its  risks 
of  underrecovering  its  costs  in  the  event 
that  its  actual  revenues  and/or  cost 
forecasts  prove  inaccurate.  If  the 
balance  between  revenues  and  costs 
during  the  rate  period  falls  outside  a 
predesignated  range,  BPA  proposes  that 
an  adjustment  to  some  or  all  power 
rates  will  be  made  to  bring  revenues 
back  into  balance  with  actual  costs.  The 
Cost  Recovery  Adjustment  Clause  may 
replace  two  adjustment  clauses  already 
in  effect  (Supply  System  and  Exchange). 

G.  DSI  Rates 

The  Variable  Industrial  rate  (VI-86) 
has  been  developed  by  BPA  and  is  now 
effective.  The  rate  is  available  only  to 
aluminum  smelters  and  all  Pacific 
Northwest  smelters  buy  some  or  all  of 
their  power  from  BPA  under  the 
Industrial  Firm  Power  (IP)  rate.  BPA  has 
also  developed  an  IP-PF  Rate  Link,  via  a 
separate  7(i)  process,  that  Hnks  the 
Priority  Firm  and  Industrial  Power  rate 
schedules.  Linking  the  two  rates  will 
improve  short  and  long-term  planning 
for  the  DSIs. 

//.  Nonfirm  Energy  Sales  and  Rates 

BPA's  rates  for  and  sales  of  nonfirm 
energy  have  recently  become  highly 
sensitive  to  the  prices  of  oil  and  gas. 
Long-term  resource  decisions  that  affect 
the  market  for  nonffrm  energy  are  being 
made  based  on  expectations  about 
BPA's  future  nonfirm  rates  and  other 
factors.  BPA  expects  a  significant 
amount  of  attention  to  be  paid  to  the 
design  of  NF  rates,  the  effect  on 
marketabiUty,  and  predictability  of  the 
rates  to  potential  purchasers. 

BPA  also  expects  a  significant  amount 
of  attention  to  be  paid  to  assumed  sales 


of  nonfirm  energy.  Similar  to 
assumptions  of  surplus  power  sales, 
assumptions  of  nonfinn  sales  play  a  key 
role  in  the  level  of  rate  adjustments  and 
have  a  large  impact  on  BPA's  ability  to 
make  its  projected  payments  to  the 
Treasury. 

In  order  to  be  considered  in  the 
development  of  BPA's  initial  proposal, 
suggestions  and  recommendations  must 
be  in  writing  and  be  submitted  no  later 
than  5  p.m..  November  24, 1986.  Oral 
communications  should  be  for  the 
purpose  of  requesting  either  status 
reports  or  procedural  information. 
Following  publication  of  the  initial 
proposal  in  the  Fadenl  Ragistar  (on  or 
about  December  19, 1986).  both  general 
pubUc  field  hearings  and  formal  public 
hearings  will  be  conducted  by  BPA. 
Written  comments  will  also  be  accepted 
throughout  the  7  month  hearing  process. 
A  final  comment  deadline  will  be 
announced  in  a  future  Federal  Register 
notice.  BPA  intends  to  prepare  an 
enviroimiental  assessment  (EA)  on  the 
proposed  wholesale  power  rate 
adjustment  and  distribute  the  document 
for  public  and  agency  review  and 
comment  in  January  1987.  Based  on  the 
information  in  the  EA  and  on  conmients 
received  during  public  and  agency 
review,  the  Department  of  Energy  will 
determine  whether  to  prepare  a  Finding 
of  No  Significant  Impact.  After 
completion  of  the  environmental  process 
and  following  the  hearings.  BPA  will 
announce  its  ffnal  proposed  wholesale 
power  rates  and  submit  them  by  August 
1, 1987.  to  the  Federal  Energy  Regulatory 
Commission  for  approval. 

Issued  in  Portland.  Oregon,  on  October  30, 
1986. 

Robert  E.  Ratdiffe. 

Acting  Administrator 

(FR  Doc.  86-25124  Filed  11-4-86;  10:00  am) 
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Federal  Energy  Regulatory 
Commission 

Algonquin  Qas  Transmission  Co^ 
Application  Proposing  Changes  In 
FERC  Gas  Tariff 

IDockat  No.  RP87-14-000] 

November  4,  1986. 

Take  notice  that  on  October  31, 1986, 
Algonquin  Gas  Transmission  Company 
("Algonquin  Gas").  1284  Soldiers  Road, 
Boston,  Massachusetts  02135,  ffled 
revised  tariff  sheets  reflecting  proposed 
changes  in  its  FERC  Gas  Tariff,  pursuant 
to  section  4  of  the  Natural  Gas  Act  and 
Part  154  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act. 


I 


I 


Fwkral 


/  Vil  it.  W».  tae  /  Friday.  November  7.  1966  /  Notices 


Algonquin  Gas  proposes  that  tha  filing 
take  effect  on  December  1, 1986. 

Algonqiiin  Gat  states  tint  the  filing 
%vould  increase  annual  revenues  by 
approximately  $102  miUion.  Hie 
Company  asserts  that  die  increased 
rates  are  required  to  provide  revenues 
equal  to  the  test  period  cost  of  service, 
when  applied  to  the  related  test  period 
quantities. 

Algonqum  Gas  states  that  copies  of  its 
filing  have  been  served  upon  its 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  sudi  motions  or  protests 
should  be  filed  on  or  before  November 
12, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 

Kwoatk  F.  nuBb. 
Secretary. 

(FR  Doc.  66-25255  PtM  ll-»-«et  M5  am] 
Esm-evM 


[Dodnl  Na  STBe-2S40-<M0  at  aL] 
Artda  Emrgy  Rmoutom  •!  a^  Self- 


November  4, 1986. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Subpart  F  of  Parts  157  and 


OockalNo.' 


STa»-2540 
STa6-2S41 
STBe-2S42 
ST86-2S43 
STB8-2S44 
ST88-2545 
ST86-254e 
ST86-2547 
ST86-2S48 
STSft-JSW 

STae-2S60 

STa6-«61 
ST8ft-2562 
ST8S-2S63 
ST8B-2S54 

sras-aes 


AlWiElNfiyl 
T«aa  Gm  Trarwnnien  Cap.. 
Taxai  Qm  TmiMMMien  Ooip.. 
Taat  Ga*  Tnraminian  Coip.. 

AiU*  Enagy  H— cure— 

TnmUinaGaiCo.. 


284  of  the  Commission's  Relations, 
and  sections  311  and  312  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).» 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.102  of  the 
Commission's  Regulations. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  S  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Conunission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  §  2B4.123(b](2),  die  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commisaioo. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  fi  284.142 
of  the  Commisiion's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
S  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assi^unent  by  an 
intrastate  pipeline  pursuant  to  §  284.163 
of  the  Commisiion's  Regulations  and 
section  312  of  the  NGPA. 

An  "F(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-nser 
pursuant  to  S  157.206  of  the 
Commission's  Regulations. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  belialf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  S  284.221  of  the 
Commission's  Regulations. 

A  "G(EU)"  indicates  transportation  by 
an  interstate  pipeline  company  on 


behalf  of  an  end-user  pursuant  to  a 
blanket  certificate  issued  under 
§  284.223  of  the  Coinmission's 
Regulations. 

A  "G(LT)"  or  "G(LS}"  Indicates 
transportation,  sales  m  assignments  by 
a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

A  "G(HT)"  or  "G(HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  PipeUne  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

A  "C/F(157]"  incUcates  intrastate 
pipeline  transportation,  wluch  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  157.209.  Similarly,  a  "G/F(157)" 
indicates  such  transportation  performed 
by  a  Hinshaw  Pipeline  or  distributor. 

Any  person  desiring  to  be  heerd  or  to 
make  any  protest  with  leference  to  a 
transaction  reflected  in  this  notice 
should  on  or  before  November  17, 1986, 
file  with  the  Federal  Energy  Regulatory 
Conunission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rule*  of  l>ractice  and 
Procedure  (18  CFR  885.211  or  385.214). 
All  protests  filed  with  Ae  Commission 
wiH  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  flie  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  partkapate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  In  accordance  with  the 
Commission's  Rules. 
Lois  D.  Cashall. 
Acting  Secretary. 


Pti*ana»  niilirn  Pip«  Una  Co.. 
B  PiM  NakJMl  Qm  Co- 


!■■— n«  MaMfto  Qai  Cop.. 

ONG  Traraminion  Ooip 

omt  G«  npumi  Cop 

Aikia  EMigy  RMewQM-_-__ 

Cotarado  MmtMa  Qa*  Co 

AfWiElMWRMMOM. 

Mito  Enargy  naaoMwaa 


I  niiW—  Qa*  Co 

Oayton  Power  and  Light  Co 

Cetumta  Gat  ol  Kankicky.  kic. 

CohnUa  Gat  ol  ^iffnm.  kc 

Colufntiia  Gai  o<  Pawnaytuwiia.  Inc.. 

CohinUa  Gai  ol  Mgytand.  )nc 

Mamm  LouUana  Qaa  Co 

Conaumara  Powar  Co 

Canhal  Mnoit  Public  Sarvtca  Co.... 

Padlle  Qaa  M<d  Bactrtc  Co 

Taaaa  Gaa  Tranamaaion  Oofp 

ANR  Plpaina  Co 

AiUa  Enaigy  Raaouroaa.. 


■  Co.. 


MGTC,  loc „ 

vonsuffm  nMWf  Co «„ 

tHa»amii  imraaMta  Gat  Tipn^  htc- 


00-02-86 


o»-08-ee 

0S-O2-S6 

o»-oe-a6 
oft-ot-as 

0».O2-a6 
0S-03-S6 
00-OI-M 

oo-QZ-ae 

09-03-86 
0».O2-a6 
00-02-86 
00-02-86 
00-02-86 
00-02-86 


Si*p«t 


Eiyiralion 


01-30-87 
01-31-87 
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00.00 

10.00 


■  Notice  of  theae  tranaactiaaa  doe*  not  oonatilute 
a  deiarmination  that  •enrica  will  bt  approved. 


ST86-2557 

8186-2556 

STB6-2550 

STB6-2S60 

ST86-2S61 

ST86-2562 

8786-2563 

ST8»-2Se4 

STB6-2S6S 

3786-2566 

8786-2567 

STB6-2568 

8786-2560 

S7B6-2570 

S786-2571 

8786-2572 

8786-2573 

8786-2574 

S7B6-2575 

S7B6-2576 

8786-2577 

8786-2578 

8788-2570 

8786-2580 

8786-2581 

8788-2582 

8786-2583 

8786-2584 

8786-2585 

8786-2586 

8786-2587 

8786-2588 

8786-2589 

S786-3S80 

8t86-2591 

8786-2592 

STBSrSSOS 

Sr86-2294 

8t86-2S05 

8786-2506 

ST86-2S97 

S786-2S98 

8786-2590 

8786-2600 

8786-2601 

8786-2602 

3786-2603 

8786-2604 

3786-2605 

StB6-2606 

8786-2607 

8T86-2606 

8786-2609 

3786-2610 

3786-2611 

3T86-2612 

St86-2613 

8786-2614 

8786-2615 

87B6-2616 

3786-2617 

8786-2618 

8786-2610 

8786-2620 

3786-2621 

3786-2622 

8786-2623 

S7BS.aB24 

8786-2625 

3786-2626 

ST86-2627 

3786-2628 

3786-2620 

8786-1630 

8786-2631 

3786-2632 

8786-2633 

3786-2634 

3786-2635 

8786-2636 

3788-2637 

3786-2638 

3786-2630 

8786-2640 

8786-2641 

8786-2642 

8780-2643 

8786-2644 

3786-2645 

8786-2646 

S7B0-2647 

ST86-2646 
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ST86-2557 

STW-2S58 

STB5-2559 

STB6-25aO 

ST86-2S61 

ST86-2562 

STBe-2S63 

STae-2S64 

ST86-2565 

STW-2S66 

STB»-2S67 

STB6-2S68 

STB6-2S69 

STBe-»70 

STW-2571 

STB8-2572 

STBB-2S73 

ST86-2574 

STW-2575 

STB6-2576 

STB6-2577 

STB6-2578 

STB6-2S78 

STB»-Z580 

STB6-2Sei 

STW-2S82 

ST86-2S83 

STW-2S84 

ST86-2S85 

ST86-2586 

STBB-2Sa7 

STW-2S8B 

STBe-2589 

STBft-aSOO 

Sr86-2591 

STB6-3592 

STB«r2SM 

S1'86-2294 

St86-2S9S 

ST86-SSS6 

ST86-2S97 

STBe-3S9e 

ST8e-2S99 

ST86-2600 

ST86-J601 

StB6-2602 

Sr86-2603 

ST86-a604 

ST86-2605 

StBe-2e06 

STB6-8607 

ST86-260e 

ST8e-2609 

ST86-2610 

ST86-2611 

STB6-2612 

StB6-2613 

STa6-S614 

STSB-2ei5 

sTa6-26ie 

STB6-2617 
STB8-261S 
ST80-2619 
STB»-2eZ0 
ST8e-2S21 
STS6-2e22 
STBS-28Z3 
ST8e..aB24 
S  1*4-2825 
8786-2626 
ST86-2827 
ST86-t«28 
ST88-26» 
ST8e-M30 
ST8ft-2631 
ST8S-2632 
ST86-2633 
8786-2634 
8T86-2635 
8T86-2636 
STW-2637 
8786-2638 
8786-2630 
8786-2640 
S786-2641 
8786-2642 
S786-2643 
8786-2644 
S786-2645 
S786-2646 
8786-2647 
$786-2646 


7raraportw/s«ller 


7e9ia«  Eaitain  7rswininion  Cop.. 
7mat  EMtwn  7rirmTiiMtai  Corp.. 
Pwihandte  Eastern  Pip*  Un*  Co._. 

7rur*in«  Gw  Co 

7runkine  Gat  Co „ 

7Bink«na  Gaa  Co 

7runM*w  Gai  Co.... 

TivrUina  Gas  Co _ 

PanhandU  Eastern  Pipa  Uw  Co.— 

DrtN  Gas  Pipalina  Cofp 

Panhandte  Eastern  Plpa  Una  Co._ 
Panhandte  Eastern  Pifia  Lm* Co.- 

7funkllne  Gas  Co _ „. 

Panhand*  Eastern  Pip*  Lin*  Co.... 

Dow  Pipeline  Co 

7njnlc«ne  Gas  Co 

PanTiandls  Eastern  Pips  Uw  Co 

Panhandto  Eastern  Pip*  Un*  Co.-.. 
AiWa  Enargy  Raaourcaa... 


Panhandto  Eastern  Pips  Una  Co... 
Panhandto  Eastern  Pip*  Un*  Co.... 

7ninWin*  Gas  Co „ ._ 

7iunWin*  Gas  Co 

Panhandto  Eastern  Pip*  Una  Co.... 
Panhandto  Eastern  P^  Una  Co.... 

7n«iUne  Gas  Co _ 

7runUne  Gas  Co 

SaaguR  Energy  Coip 

AiUa  Enargy  naaouro** 

Mounts*!  Fual  Raaourcaa.  Inc 

AiiOa  Enargy  Rasouroas 

Mit  Enargy  Raaoina* „ 

ArUa  Enargy  Raaourcaa „ 

Ma»  Ehorgy  Raaourcas.__.._..._. 
7exas  Eastern  Tranimisaion  Corp.. 
T«>at  Eifctom  7rantniitaion  Corp.. 
7ai(as  Eastern  7ransmtoak)n  Corp.. 
Pahhandto  Eastern  Pipa  Uw  Co.-. 

7ninkln*  Gas  Co _ „ 

Panhandto  Eastern  Pipa  Uia  Co.... 

ONG  7rahsmission  Co 

ArWa  Enargy  Raaourcaa 

AfWa  Enargy  Raaourcaa 

ArWa  Enargy  Raaourcaa _ 

AMR  Pipatne  Co 

AMR  P^)tfn*  Co . 

ANR  Plpatow  Co .„.. 

ONG  TnMamisaion  Co 

CJfJG  7raAtniiasion  Co 

ONG  7fansmisgion  Co _ 

United  Gas  Pip*  Una  Co 

United  Gas  Pip*  Un*  Co _ _., 

7«xas  Gas  7ransmiasian  Corp... 

7axas  Gat  7ransniissian  Corp 

7e)ias  Gas  7rantmitai6n  Corp _. 

7axat  Gaa  7rantmiiti6n  Corp.. 

Cohimbto  GuH  7rvitmiitlon  Co 

Columbia  Gulf  7rantniitslon  Co 

Valero  7rana<nission  Co „ 

Valero  7ransmission  Co ,. 

7runMlnaQasCo.. 


BiMbaBHuwn  Gas  Co 

BreoMyn  Union  Gaa  co 

Conaumart  Powtr  Co 

Conaumart  Powsr  Co 

UGICoiV..at« 

Conaumars  Pemrsr  Co 

Conaumart  Powsr  Co 

Consumsft  Potur  Co 

Unon  Etockic  Co 

7ranMvastem  PIpaMna  Co.. 
Producer's  Gat  Co... 


Gany  Gat  Qalharing.  Inc 

Conaumart  Powtr  Co _ 

Uanclne 

Natural  Gat  Pipatne  Co..  of  America. 

CoknUa  Gat  ol  ONo.  Inc..  si  al 

Conaumart  Powtr  Co 

QuMiraGatCo.. 


Cohimbto  Gat  of  Kentucky,  Inc.. 

Contumars  Power  Co 

Comumart  Power  Co 

Coniumert  Power  Co „ 

GuH  Coatt  Entrgy,  Inc 

Central  IMnoit  U|^  Co 

Conaumart  Power  Co _ „. 

Contumtn  Power  Co 

Coneumert  Power  Co , 

Northern  Nakcri  Qm  Co 

Naw  Jenay  Nakniaaa-Co 


Moirttm  Futi  Supply  Co... _. 

CohMifato  Oat  ol  Ptnntylwta.  lnc~ 

Coturatato  Gat  ol  Vkgint.  Inc 

Cohanbto  Gat  of  Itoytond.  Inc „„ 

Brootoyn  Union  Gaa  Ca „ 

MkMgan  ContoidMad  6at  Co 

Canoatan  UiWta.- 


Oo.. 


Panhandto  Eastern  P^m  Una  Co 

7njnHllne  Gat  Co „ „. 

7runwine  Gas  Co _ 

Panhandto  Eaatem  Pipa  Una  Co.. 
7n«*llna  Gat  Co .. 
ThjnUneGatCo.. 


PaMMhdto  Eaatem  Pipe  Una  Co.. 
7runklne  Gat  Co .. 
Panhandto  Eaatem  Pipe  Una  Co., 
7rar«oMnerttetaat  P^'Una  Corp.. 
TraneeonHnenlai  Gas  Pipa  Una  Corp.. 
7ranacon»nental  Gas  Pipe  Una  Corp.. 
7raneeontinental  Gas  Pipe  Una  Coip .. 
7ianeeon|inenWI  Gaa  Piw  Una  Corp.. 
7ranecontinental  Gas  Pipe  Una  Corp .. 
7ranacon|inental  Gas  Pipe  Una  Corp.. 
7raneeentinental  Gas  Pip*  Una  Corp.. 
7raneeorHlnental  Gas  Pipe  Una  Corp .. 
7rsnsoontinental  Gas  Pipe  Una  Corp .. 
7ransco<itinentaJ  Gas  Pipe  Una  Corp .. 
7raneoentinental  Gas  Pip*  Una  Corp. . 
7fanaoon«nsntal  Gas  Pipe  Una  Corp. . 
7fanscon|inental  Gas  Ptp*  Un*  Corp  . 
7ranacontinental  Gas  Pipe  Una  Corp. . 
7ranacontinental  Gas  Pips  Una  Corp. . 
7rtntconlinantal  Gat  Pifw  Una  Corp. . 
7rantconlinental  Gaa  Pipe  Une  Corp. . 
7ranecentii'iental  Gat  Pifw  Una  Corp. . 
7ranamnMriental  Gat  Pipe  Une  Corp. . 
7raneeon«nantal  Gas  Pips  Une  Corp. . 
7ranseonlin*ntal  Gat  Pipe  Un*  Corp. . 


Central  Wnoto  Pubic  Senioe  Co.. 

Contamers  Power  Co __ 

Eaat  Ohio  Gat  Co.. 


Nak«al  Gaa  Pipeina  Co.  ol  America 

Columtoa  Gas  of  Ohio.  Inc „ 

Columbto  Gee  of  Naw  Yorli.  kic 

Aitria  Enaiar  naatwtes.  (U  Mm.  Seg.).. 
MUtigtn  CnntoMaliJ  Gat  Co....- - 


MicMgMi  ConaaUddted  Gat  Co..- 

Pautlina  Pipe  Un*  Co 

Artito  Energy  neaoiirtei 

Panhandto  Eastern  Pipe  Une  Co 

Natural  Gat  Pipeline  Co.  of  Amehca 

Eattax  Gat  7i«ntrTittion .- 

City  al  Handeraon.  at  tf 

MempHt  Ughl,  Gat  and  Water  Diviiian.. 

City  of  CaiToMon _ 

Nlirwto  Gat  Co 

7own  of  Cowingion 

Ponlchartrain  Nelural  Gas  System 

Atobama-7ennattea  Natural  Gat  Co. 

7n«iMint  Gat  Co 

El  Pato  Natural  Gat  Co _ 

Contumars  Power  Co 

Ohio  Valtoy  Gat  Corp _ 

Conaumart  Power  Co _ _ 

Coraumert  Power  Co 


Coneumtis  Powtr  Co 

Centumert  Power  Co 

Conaumart  Pgwar  Oe 

Contumeis  Pqwer  C*. 

Contumtn  Poertr  Co 

CenM  Mkvto  Ught  Co _ 

Dayton  Power  and  UgM  Co- 

Oly  ol  OwivMa 

Lynchburga  Gat  Co.. 


0»-02-86 

08-02-66 

08-02-66 

Oe-02-86 

0O-O2-S6 

09-02-68 

06-02-88 

06.02-86 

09-02-86 

09-02-86 

09-03-66 

09-03-86 

09-03-86 

09-03-86 

09-06-86 

06-06-66 

09-06-86 

00-06-86 

09-06-86 

09-06-66 

09-06-86 

09-06-86 

09-06-66 

09-08-66 

09-06-86 

09-06-66 

09-06-66 

09-06-66 

06-06-68 

09-06-86 

09-06-86 

09-06-66 

09-06-86 

09-06-66 

09-09-86 

09-09'86 

00-09-86 

09-10-66 

00-10-86 

09-10-86 

09-10-86 

j>9-06-86 

09-06-86 

09-06-86 

09-10-86 

09-10-86 

09-10-86 

09-11-86 

09-11-86 

09-11-66 

09-11-66 

09-11-66 

09-11-86 

09-11-86 

09-11-86 

09-11-86 

09-11-86 

09-11-86 

09-12-86 

09-12-86 

09-12-86 

09-12-86 

09-12-86 

09-12-86 

09-12-8& 

09-12-eeiB 

09-12-86     B 


Subpvt 


Wisconain  NafenI  Gaa  Co -. 

>Waoontin  Public  Service  Co..  et  al.. 
Corput  Chritti  Gas  Gathering.  Inc.-. 

Qty  ol  Madison - „ „.„ 

City  of  Bulord- 


Daknaraa  Power  and  Ughl  Co 

Ptodmoot  Natural  Gas  Co 

Unned  CWas  Gas  Co..  9C  DIv 

City  of  Social  Qreto 

Clinton  Newberry  Nat  Gat  AuthorMy.. 
Qty. 


Commwaian  of  Public  Works.  Greenwood.. 

Rochettor  Gat  •  ElecMc  COrp 

Oly  of  Hirtwell „ 

7nCounly  Natural  Gat  CO. 

CHy  ol  Lexington.. 


Souttiwettem  Virginto  Gat  Co. 

Olyof  Shetoy 

aty  of  Greer „..., 


09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-66 
09-12-86 
09-12-66 
09-12-86 
09-12-86 
06-12-86 
06-12-86 
08-12-86 
06-12-66 


B 

;  a 

IB 

iB 

;  B 

B 
'  B 

IB 

I  B 
B 
B 

;b 

B 
B 
B 
B 

B 
B 
B 
B 
B 
B 
B 
B 
B 


Expifston 


02-06-67 


02-07-67 


ratelf^ 
MM67U) 


10.13 


10.00 


02-06-67 
02-06-67 
02-06-67 


1000 
10  00 
1000 


DockMNo. 


ST8S-2649 
ST8e-2650 
ST86-26S1 

8786-2653 
ST86-2664 
STfl^-2o5o 

STse-sese 

ST86-26S7 

ST8e-26SO 
8786-2660 
8786-2661 
S786-2662 
8786-2663 
S786-2664 
8786-2665 
8786-2668 
S786-2667 
8786-2668 
8786-2669 
8786-2670 
ST86-2671 
8786-2672 
8786-2673 
8786-2674 
8786-2675 
S7B6-2676 
8786-2677 
8786-2678 
8786-2679 
8786-2680 
8786-2681 
8786-2682 
8786-2683 
8786-2684 
8786-2685 
8786-2686 
8786-2687 
8786-2688 
8786-2689 
8786-2690 
8786-2691 
8786-2692 
S786-26S3 
8786-2694 
8786-2695 
8786-2696 
8786-2697 
8786-2696 
8786-2699 
8786-2700 
8786-2701 
8786-2702 
S786-2703 
8786-2704 
8786-2705 
8786-2706 
8786-2707 
ST86-2708 
8786-2709 
8786-2710 
6786-271 1 

8786-2713 
8786-2714 
8786-27 15 
8786-2716 
8786-2717 
8786-2718 
8786-2719 
8786-2720 
8786-2721 
8786-2722 
8786-2723 
8796-2724 
8786-2725 
8786-2726 
8786-2727 
8786-2728 
8786-2729 
8786-2730 
8786-2731 
8786-2732 
8786-2733 
8786-2734 
8786-2735 
8786-2736 
8786-2737 
8786-2738 
8786-2739 
5786-2740 


7ransp(yter/  seller 


7r»nscontnent»)  Gas  Pipe  Line  Cocp. . 
7ranaeonttnan«al  Gas  Pipe  Line  Corp. . 
Transcontinental  Gas  PIim  Line  Corp. . 
Tranaoonlinental  Gas  PiiM  Line  Corp. . 
Transcontinental  Gas  Pipe  Line  Corp. . 

Cokimfaia  Gulf  Transmission  Co 

Mountain  Fuel  Resources,  Inc 

ONG  Transmissioo  Co 

Pwihwidls  Gas  Co 

PanharKle  Gas  Co 

Houston  Pipe  Lme  Co 

8hrevaport  Intrastate  Gas  Trans..  Inc.. 
Trartaconlinental  Gas  Pipe  Line  Corp. . 
Transcontinental  Gas  Pipe  Line  Corp. . 
Transcontinental  Gas  Pipe  Line  Corp. . 
Tianaoontinenlal  Gas  Piiw  Line  Corp. . 
TransconUnantal  Gas  Pipe  Line  Corp. . 
Transcontinental  Gas  PiiM  Line  Corp. . 
Transcontmental  Gas  Pipe  Line  Corp. . 
Transcontirwntal  Gas  Pipe  Line  Corp. . 
Transcontinental  Gas  Pipe  Lirw  Corp. . 
Trartscontinenlal  Gas  Pipe  Line  Corp. . 
Transcontinental  Gas  Pipe  Line  Corp. . 
7ranacontinental  Gas  Pipe  Ljne  Corp. . 
7ransoonlin«ntal  Gas  PifM  Line  Corp. . 
7ranaconlinental  Gas  Piiw  Line  Corp. . 
7ranscontinenlai  Gas  Pipe  Line  Corp. . 
7ranacor<tinental  Gas  Pipe  Line  Corp. . 

Louisiana  Resources  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co _ „... 

Panhandle  Gas  Co _ 

Oeltii  Gas  Pipeline  Corp „ 

Delhi  Gas  Pipeline  Corp 

Colorado  Interstate  Gas  Co 

Delhi  Gas  Pipeline  Corp 

Delhi  (3as  Pijaelme  Corp 

Delhi  Gas  PipeHne  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

DeHii  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp „ 

Delhi  Gas  Pipeline  Corp 

DeW  Gas  Pipeline  Corp „.... 

Delhi  Gas  PipeCne  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

DeIN  Gas  Pipeline  Corp 

Colorado  Interstate  Gas  Co 

Ptienix  7ransmission  Co 


7ranscontinental  Gas  Pipe  Line  Corp.. 

Dow  Pipeline  Co 

rjnhan#j  Eastern  Pipe  Line  Co 

Panhasdto  Easlenl  pif»  \tti  po 

Panhandle  Eastsra  Pipe  Line  Co' 

Panhandto  Eastern  Pipe  Line  Co 

Panhandto  Eastern  Pipe  Une  Co 

Producer's  Gas  Co 

Producer's  Gas  Co 

Producer's  Gas  Co- 


Panhandle  Eastern  Pipe  Line  Co.. 

ONG  7rar»rwssion  Co 

Dow  Pipeline  Co.. 


8eagul  Energy  Corp 

7rBnscontinental  Gas  Pipe  Line  Corp .. 
7ransconlinental  Gas  Pips  Lira  Corp .. 
7ransconlinental  Gas  Pipe  Line  Corp .. 
7ranacontinental  Gas  Pipe  Line  Corp .. 
7ranscontinental  Gas  Pipe  Line  Corp .. 

7exas  Eastern  7ransniission  Corp 

7exas  Eastern  7ransfflission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmisaion  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmisaion  Corp 

Texas  Eastern  Transmission  Corp 

Transcontinental  Gas  Pipe  Line  Corp .. 
Transcontinental  Gas  Pipe  Line  Corp .. 
Tranacontmental  Gas  Pipe  Lme  Corp .. 


North  Carolina  Gas  Service  Co 

City  ol  Covington 

City  ol  Clanton 

City  ol  Toccoa 

Faustina  Pipe  Une  Co 

North  Mississippi  Natural  Gas  Corp 

Mountain  Fuel  Supply  Co 

ANR  Pipeline  Co 

Colufnbia  Gas  ol  Ohio.  Inc 

United  Cities  Gas  Co 

Consumers  Power  Co 

United  Gas  Pipe  Line  Co. „... 

City  of  Lawrenceville 

City  ol  Monroe 

City  ol  Commerce 

Town  of  Thomaston 

Towm  of  Rocktord 

Maplesville  Water  a  Gas  Board 

^Wic  Service  Electric  and  Gas  Co 

^ontchartrain  Natural  Gas  System 

City  of  Winder 

Baltimore  Gas  and  Electric  Co 

United  Cities  Gas  Co 

City  of  Elberton 

Town  of  Fountain  Inn 

City  of  Bovwnan _. 

Cast  Central  Alatuma  Gas  District 

City  of  Royston 

Bndgeline  Gas  Distribution  Co 

6GSI  Gas  Co 

El  Paso  Hydrocartx)ns  Co 

Columbia  Gas  of  Pennsyfvahia.  kic 

Norltiem  Natural  Gas  Co 

Norttiern  Illinois  Gas  Co 

Pacific  Gas  arxl  Electric  Co 

Northam  Natural  Gas  Co 

Michigan  Gas  Utilities 

Baltimore  Gas  and  Electric  Co 

United  Gas  Pipe  Lira  Co 

United  Gas  Pipe  Lira  Co 

Tennessee  Gas  Pipeline  Co 

Southern  Natural  Gas  Co 

Mississippi  River  Transmission  Corp 

Columbia  Gas  Traramission  Corp 

Morthem  Illinois  Gas  Co..  et  al 

Washington  Gas  Light  Co 

Utah  Gas  Service  Co 

Louisiana  Industrial  Gas  Supply  System.. 

Norttiern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Texas  Eastern  Transmission  Corp 

Tennessee  Gas  Pipeline  Co 

Mississippi  River  Traramission  Corp 

Norltiem  Natural  Gas  Co 

Wisconsin  Itotural  Gas  Co 

Transwestem  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Spindletop  Gas  Distribution  System 

United  Gas  Pipe  Line  Co 

Greeley  Gas  Co 

Panhandle  Eastern  Pipe  Line  Co 

Washington  Gas  Light  Co 

Michigan  Consolidated  Gas  Co 

Coming  Natural  Gas  Corp 

Indiana  Gas  Co 

Central  Illinois  Putjlic  Service  Co 

C^i^tU  Illinois  Put>lic  Service  Co 

Win^  ^ower  Co .«•• 

ANH  Pipelira  Co 

Panhandle  Eastern  Pipe  Une  Co 

Southern  California  Gas  Co 

Yankee  Pipeline  Co 

Columbia  Gas  Transmission  Corp 

Michigan  Consolidated  Gas  Co 

Southern  Natural  Gas  Co _ 

City  ol  Unk>n 

Utilities  Board  ol  Roanoke 

Pontchartrain  Natural  Gas  System 

Baltimore  Gas  and  Electnc  Co 

Blacksburg  Natural  Gas  System 

New  Yorit  State  Electric  and  Gas  Co 

Btoabethtown  Gas  Co 

Niagara  Mohawk  Power  Corp 

Bishop  Pipeline  Corp 

East  Ohio  Gas  Co _„ 

Houston  Pipe  Une  Co 

Niagara  Mohawk  Power  Corp 

Niagara  Mohawk  Power  Corp 

PhiladelpNa  Electric  Co 

Niagara  Mohawk  Power  Corp 

City  of  Butler , 

Utilities  Board.  Wedowee 


..:..i 


09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-12-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-1S-S6 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-tS-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-86 
09-15-66 
09-15-86 
09-15-86 
09-15-86 
09-16-86 
09-16-86 
09-16-86 
09-17-86 
09-17-86 
09-17-86 
09-17-86 
09-17-86 
09-17-86 


09-f7-M     6 


09-17-86 
09-18-86 
09--8-86 
09-18-86 
09-08-86 
09-19-66 
09-19-86 
09-19-86 
09-19-86 
09-19-86 
09-19-86 
09-19-86 
09-19-66 
09-19-66 
09-19-86 
09-19-86 
09-19-86 
09-19-86 
09-19-86 
09-19-86 
09-19-86 
09-19-86 


02-12-67 


02-12-87 


02-12-87 


02-12-87 
02-12-87 


02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 


02-13-87 


02-14-87 
02-14-67 


7ranspor- 

tation 

rate  (t/ 

MMBTU) 


02-15-87 
02-15-87 


10.00 


25.00 


35.08 


54.70 
54.70 


54.70 
61.17 
54.70 
54.31 
54.31 
21.00 
54.31 
46.78 
46.78 
54.70 
54.70 
54.70 
54.70 
54.70 
46.78 
54.31 
54.70 
54.31 
54.70 
54.70 
54.70 
46.78 
54.31 
64.31 


30.00 


25.20 
2820 

2SiO 


24.32 
10.13 


Docket  No. 


8786-2741 

8786-2742 

S786-2743 

8786-2744 

S786-2745 

8786-2746 

S786-2747 

8786-2748 

8786-2749 

S786-27S0 

ST86-2751 

ST86-2752 

8786-2753 

8786-2754 

8786-2755 

S786-2756 

8786-2757 

S786-2758 

8786-2759 

5786-2760 

8786-2761 

8786-2762 

8786-2763 

S786-2764 

8786-2765 

S786-2766 

ST86-2767 

S786-2768 

ST86-2769 

S786-2770 

8786-2771 

8786-2772 

ST86-2774 

S786-2775 

S786-2776 

ST86-2778 

3786-2779 

8786-2780 

8786-2781 

S786-2782 

ST86-2783 

8786-2784 

8786-2785 

8786-2786 

S786-2787 

8786-2788 

8786-2789 

ST86-2790 

ST86-2791 

8786-2792 

S786-2793 

S786-2794 

ST86-2795 

ST86-2796 

ST86-2797 

S786-2798 

STS6-2799 

S786-2800 

ST86-2801 

3786-2802 

8786-2803 

ST86-2804 

8786-2805 

3786-2806 

ST86-2807 

8786-2808 

$786-2809 

8786-2810 

3786-2811 

3786-28 12 

ST86-2813 

ST86-2814 

3786-28 I 5 

3786-2816 

S786-2817 

8786-2818 

3786-2819 

ST86-2820 

3786-2821 

3786-2822 

3786-2823 

3786-2824 

3786-2825 
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Transpof- 

UMn 

rate  (t/ 

MMBTU) 

10.00 

25.00 

35.06 

54.70 
54.70 

r 

f 

54.70 
61.17 
54.70 
54.31 
54.31 
21.00 
54.31 
46.78 
46.78 
54.70 
54.70 
54.70 
54.70 
54.70 
46.78 
54.31 
54.70 
54.31 
54.70 
54.70 
54.70 
46.78 
54.31 
54.31 

■■ 

30.00 

■• 

28.20 

ax 


24.32 
10.13 


Docket  No 


Trancpofter/tetlar 


ST86-2741 

ST86-2742 

ST8e-2743 

ST86-2744 

ST86-2745 

ST86-2746 

ST86-2747 

ST86-2748 

ST86-2749 

ST86-2750 

ST86-2751 

ST8e-2752 

ST86-2753 

STe6-2754 

ST86-2755 

ST86-2756 

ST86-2757 

ST86-2758 

ST86-2759 

ST86-27eO 

ST86-2761 

ST86-2762 

ST86-2763 

ST86-2764 

ST86-2765 

ST86-2766 

ST86-2767 

ST86-2768 

ST86-2769 

ST86-2770 

ST86-2771 

ST86-2772 

ST86-2774 

ST86-2775 

5186-2776 

ST86-2778 

ST86-2779 

ST86-2780 

ST86-278t 

ST86-2782 

ST86-2783 

ST86-2784 

ST86-2785 

ST86-2786 

ST86-2787 

5186-2788 

ST86-2789 

STB&-2790 

5T86-2791 

5186-2792 

ST86-2793 

ST86-2794 

ST86-2795 

ST86-2796 

ST86-2797 

ST86-2798 

ST86-2799 

ST86-2800 

ST86-2801 

ST8&-2802 

ST86-2803 

ST86-2804 

ST86-2805 

ST86-2B06 

ST86-2807 

ST86-280e 

ST86-2809 

ST86-2810 

ST86-2811 

ST86-2812 

ST86^2813 

ST86-2814 

ST86-28I5 

5T86-2816 

ST86-2817 

ST86-2818 

5T86-2819 

8^86-2820 

ST86-2821 

ST86-2822 

ST86-2823 

ST86-2824 

ST86-2825 


Transcofitinonlal  Gas  Pipe  Line  Corp  . 
Tran»coo»n«o(a(  Gas  Pi»  Una  Coip  . 
Transconanental  Gas  Pipe  Una  Corp.. 

Louisiana  Reaouicas  Co 

Panhandte  Eastern  Pipe  Una  Co 

Texas  Gas  Transmaann  Corp _ 

Texas  Gas  Transmosion  Coip 

Texas  Gas  Transmission  Corp 

Texas  Gas  Tranamaann  Go»p 

Texas  Gas  Transnasann  Corp 

Natural  Gas  Pipeline  Co.  o(  Amenca-. 

Panhandle  Eastern  Pipe  Line  Co 

Truckline  Gas  Co 

TrunklKie  Gas  Co _ 

Cofcunbia  Gas  Transmosioin  Corp 

Columbia  Gas  Tranamasion  Corp 

ColuntM  Gas  Tranamaaion  Corp 

Columbia  GuM  Transmission  Corp 

Cofcunbia  GuM  Transmiaaion  Corp 

Conaolidalwl  Gas  Tranamaaion  Corp  . 
Consokdated  Gas  Transmission  Corp  . 
Consolidated  Gas  Transmisaion  Cap... 
Conaoidalwj  Gas  Transmiaaion  Cocp  . 
Consokdated  Gas  Tranamiaaion  Corp.„ 
Consolidated  Gas  Transmisaion  Corp.. 
Co«»so)idated  Gas  Transmiaaion  Corp.. 
Consokdated  Gaa  Transmission  Corp.. 
Consokdated  Gas  Transmission  Corp.. 
ConsoWated  Gas  Transmission  Corp... 
Consokdated  Gas  Trwwnaaon  Caq>... 
Consokdated  Gas  Transrnaston  Corp ... 
Consokdated  Gas  Transmission  Corp  .. 
Consokdated  Gas  Transmiaaion  Coip ... 
Consokdated  Gas  Transmission  Corp_ 
Consokdated  Gas  Trananwaion  Corp.. 
Consokdated  Gas  Transmosion  Corp.. 
Consokdated  Gas  Transmosnn  Corp... 
Consokdated  Gas  Transmisaion  Corp ... 
Consokdated  Gas  Transmission  Corp ... 
Consokdated  Gas  Transmisaion  Corp.. 
Consokdated  Gas  Transmiaaion  Corp.. 
Consokdated  Gas  Transmission  Corp.. 
Consokdated  Gas  Transmission  Corp... 
Consokdated  Gas  Transmission  Corp... 
Consokdated  Gas  Transmission  Corp.... 

ONG  Transmission  Co 

Natural  Gas  Pipekne  Co  oH  America 

Natural  Gas  Pipeline  Co  ol  Amenca 

Natural  Gas  Pipekne  Co  of  Amenca 

Natural  Gas  Pipekne  Co  of  America 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Trunl(lioe  Gas  Co 

Trunkkne  Gas  Co 

Tfunkhne  Gas  Co 

Transcontinental  Gas  Pipe  Lme  Corp.... 
Transconbnental  Gas  Ptpe  Lme  Corp.... 
Transcontir)ental  Gas  Pipe  Lme  Corp  .. 
TranscontmenUI  Gas  Pipe  bne  Corp.... 

Mustang  Fuel  Corp 

Mustang  Fuel  Corp 

Natural  Gas  Pipekne  Co  ol  America .."!.. 
Natural  Gas  Pipeline  Co  o(  Amenca  ..„. 

Colorado  Interstate  Gas  Co 

Colorado  Interstate  Gas  co 

Houston  Pipe  Lme  Co 

Houston  Pipe  Lme  Co 

Oasis  Pipe  Lme  Co _....!.!"!"! 

El  Paso  Natural  Gas  Co ,. 

El  Paso-Matural  Gas  Co 

El  Paso  Natural  Gas  Co 

Pantiandle  Eastern  Pipe  Line  Co...'.."'Z 

Panhandle  Eastern  Pipe  Une  Co 

Trunkkne  Gas  Co 

Panhandle  Eastern  Pipe  Lme  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Ppe  bne  Co 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

ONG  Transmission  Co 


R«c«Mnt 


CHy  of  Sugar  H* 

Fort  HiB  Natwal  Gas  Aulhonty 

Pemaykrania  Gas  and  Mtalar  Co 

TranacontnsniBi  Gaa  Pipe  Lme  Coip.. 

Conaumers  Power  Co _ 

ijoumtat  Gm  I  ElacMc  Co 

Texas  AiTishcan  Energy  Corp _ 

Inctana  Gas  Co 

Orange  and  Rockland  {M  a(  al 

City  of  Carrollton 

Delhi  Gas  Pipekne  Corp 

Ouivira  Gas  Co 

Louisiana  imrastate  Gas  Coip 

Shrsveport  MrastaM  Gas  Tiana..  kic- 

Shenandoah  Gas  Co 

Frederick  Gas  Co  „.. 

Cabot  Corp ~_. 

Lousiana  krfraatale  Gas  Coip 

Dow  Intrastate  Gas  Co _ 

New  York  Stale  Electnc  and  Gas  Co .- 

Peoples  Nokm  Gas  Co 

Niagara  Mohawk  Power  Corp 

Niagara  Mohawk  Power  Corp._ 

New  York  Stale  Elednc  and  Gas  Co... 

Peoptes  Naturtf  Gas  Co 

Niagara  Mohawk  Power  Corp 

Niagera  Mohawk  Power  Coip 

Rochester  Gas  «  Electnc  Coip 

New  Yodi  Sute  Elednc  and  Gas  Co... 

Hope  Gas.  Inc 

Niagara  Mohawk  Power  Coip 

New  York  Stale  Electnc  wkI  Gas  Co... 

Peoples  Natural  Gas  Co 

Peoples  Natural  Gas  Co 

Peoplee  Natural  Gas  Co 

East  Ofim  Gas  Co 

East  Ohio  Gas  Co 

Hope  Gas.  Inc .. 


Date  tiled 


Subp«t 


Hochesler  Gas  A  Electnc  Corp 

Peoples  Natural  Gas  Co „ 

Rochester  Gas  &  Electric  Corp 

Rkrer  Gaa  Co _ 

Niagara  Mohawk  Power  Corp 

Niagara  Mohawk  Power  Corp 

Niagara  Mohawk  Power  Corp 

Natural  Gas  P^ekna  Co  of  Amenca.. 
Norttiem  Indiana  Pubkc  Sarwe  Co ... 

Nortliem  llknois  Gas  Co 

Northern  Indiens  Pubfc  Service  Co ... 
Northern  Indtana  Pubkc  Sannca  Co.„ 

Rochester  Gas  S  Electric  Corp 

Corpus  Chhsk  ktdusthal  Pipekne  Co.. 

Consumers  Power  Co ..._ 

Corwumers  Power  Co 

Consumers  Power  Co 

Indiana  Gas  Co 

City  of  Laurens 

Alexander  City 

Umon  Gas  Co _ 


Northern  IHinois  Gas  Co 

Northern  Illinois  Gas  Co 

Greeley  Gas  Co _ „ 

Llano.  Inc 

Emron  Industrial  Nabjral  Gas  Co 

Niagara  Mohawk  Power  Corp _ 

City  of  Long  Beach 

LLano. Inc 

Southern  California  Gas  Go 

Gas  Co  ol  NM  (Div  Public  Sen/.  Co. 

Consumers  Power  Co 

East  Ohio  Gas  Co 

Intrastate  Gathering  Corp 

Certtral  Illinois  Light  Co 

Consumers  Power  Co 

Ptienix  Transmission  Co 

Kokomo  Gss  and  Fuel  Co 

Yankee  Pipekne  Co „ 

Hope  Gas,  Inc _ 

Columljia  Gas  of  Ofiio.  Inc.,  at  al 

Channel  kKkictrias  Gas  Co 

ANR  Pipeline  Co 


NM).. 


Betow  are  two  rev«ed  petrtions  for  rate  approval.  They  are  not«ed  at  this  time  to  give  interested  pities  the  appropnate  l50Kl.i"c^m^'penod 

5T86-2488        PGC  Pipekne '^ 

ST86-2041       Si^wnn  Ppekne  Co 


09-22-86 

00-22-86 

09-22-86 

09-22-66 

09-22-66 

09-22-86 

09-23-86 

09-23-86 

Oft-23-86 

09-23-66 

09-23-86 

09-23-66 

09-23-86 

09-23-66 

09-23-86 

0e-24-«6 

09-24-86 

09-24-86 

09-24-66 

09-24-66 

09-24-66 

09-^4-86 

09-24-86 

09-24-66 

09-24-86 

09-24-86 

09-24-66 

09-24-66 

09-24-66 

09-24-66 

09-24-86 

09-24-66 

09-24-86 

09-24-66 

09-24-86 

09-24-86 

09-24-66 

09-24-86 

09-24-86 

09-24-86 

09-24-86 

09-25-66 

09-25-86 

09-25-86 

09-25-66 

09-25-66 

09-25-86 

09-25-86     B 

09-25-86  1  B 

09-26-86     B 

09-26-86     B 

09-26-86  I  B 

09-26-86  I  B 

09-26-86  I  B 

09-26-86  I  B 

09-26-86  1  C 

09-26-86  IC 

09-26-86  I  B 

09-26-86  1  B 

09-29-86 

09-29-86 

09-29-86 

09-29-86 

09-29-86 

09-30-86 

09-30-86 

09-30-86 

09-30-86 

09-30-86 

09-30-86 

09-30-86 

09-30-86 

09-30-66 

09-30-86 

09-30-86 

09-30-86 

09-30-86 

09-30-86 

09-30-86 


^B 

I  C 

i  B 
B 
B 

!  B 
B 
B 

'  B 
B 

;  B 

B 
B 

il 

C 


Texas  Gas  Transnwann  Corp.. 
United  Gas  Pvekne,  et  al.. 


Expvakon 


09-19-86  B 
09-19-66  B 
09-19-86  {  B 
09-22-86     C 


09-17-67 
09-18-67 


02-19-87 


Tranapor- 

lakon 

rale(«/ 

MkiBTU) 


35.06 


02-22-87 


02-23-67 
02-23-87 


tooo 


3046 
30.46 


02-27-67 


02-14-47 
02-15-87 


1000 


21.50 
2072 


Suwi^^al  Co!;!!ZS^  FP^Z^'^^is)'  *«''™™*°"  '^'  "^^  =°^  ««''  Comm«s«n  Regulations  m  accordance  with  Ord»  No.  436  (Fmal  Rule  and  NotK=e  Reguestmg 
are  <Je^"?» IfS  ^SSSSeTtlS^'g;:^^  '°  SectKX,  284.123,B),2,  of  the  Comm«s»n's  ReguWion,  „8  CFR  284  ,23,B„2„  Such  rates 

[FR  Doc.  85-25256  Filed  11-6-86;  8:45  am] 
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[Dockat  Na  CPe7-5(H)00] 

Cabot  Energy  Supply  Corp^ 
Application 

November  4. 1986. 

Take  notice  that  on  November  3. 1986, 
Cabot  Energy  Supply  Corporation 
(Applicant],  125  High  Street.  Boston 
Massachusetts  02110,  filed  an 
application  in  Docket  No.  CP87-50-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certiHcate  of  public 
convenience  and  necessity  authorizing 
the  sale  of  imported  liqueHed  natural 
gas  (LNG)  to  its  affiliate.  Distrigas  of 
Massachusetts  Corporation  (DOMAC), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  sell  to  DOMAC 
one  cargo  of  LNG  (approximately  1.9 
trillion  Btu)  which  would  be  purchased 
by  Applicant  from  Total  International 
Limited  (Total),  an  affiliate  of  Total 
Compagnie  Francaise  Des  Petroles. 
Applicant  would  purchase  the  single 
cargo  of  LNG  from  Total  pursuant  to  an 
assignment  by  Applicant's  affiliate, 
Distrigas  Corporation  (Distrigas)  to 
CESCO  and  a  supply  agreement 
between  Distrigas  and  Total  dated 
August  29, 1986.  The  LNG  cargo  would 
be  lifted  at  the  Bontang  LNG  Plant, 
Indonesia,  in  mid-to-late  November 
1986,  and  would  arrive  at  DOMAC's 
facilities  at  Everett,  Massachusetts, 
approximately  thirty-three  days  after 
departure  from  Indonesia.  The  C.I.F. 
price  of  the  LNG  delivered  to  the 
DOMAC  terminal  is  $3.99  per  MMBtu, 
which  would  be  the  price  charged 
DOMAC  by  CESCO.  The  LNG  proposed 
to  be  sold  by  CESCO  to  DOMAC  would 
be  sold  by  DOMAC  to  certain 
distribution  company  customers  located 
in  the  Northeastern  United  States,  in 
accordance  with  DOMAC's  application 
under  section  7  of  the  Natural  Gas  Act 
filed  in  Docket  No.  CP87-49-000. 

Applicant  requests  the  issuance  of 
temporary  authority  by  mid-November 
1986  to  make  the  sale,  noting  the 
demands  of  DOMAC's  customers,  the 
need  to  avoid  an  emergency  situation  in 
DOMAC's  service  area  this  coming 
winter,  and  the  extended  lead  time 
required  to  arrange  for  transportation 
and  importation  of  the  LNG  from  the 
foreign  supply  source. 

Applicant  requests  a  shortened  notice 
period  where  petitions  to  intervene  or 
protests  shall  be  filed  within  seven  (7) 
days  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 


November  10,  X986.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  became  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  86-25257  Filed  11-6-66;  8:45  am] 

BILUNG  CODE  6717-«1-« 

[Docket  No.  CP87-49-000] 

Distrigas  of  Massachusetts  Corp.; 
Application 

November  4, 1988i 

Take  notice  that  on  November  3, 1986, 
Distrigas  of  Massachusetts  Corporation 
(Applicant),  125  High  Street,  Boston, 
Massachusetts  02110,  filed  an 
application  in  Docket  No.  CP87-49-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  of  imported  liquefied 
natural  gas  (LNG),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Applicant  states  that  it  proposes  to 
sell  one  cargo  consisting  of 
approximately  1.9  trillion  Btu  of  LNG 
due  to  arrive  at  Everett,  Massachusetts, 
in  mid-to-late  December  1986.  The  LNG 
is  to  be  purchased  by  Cabot  Energy 
Supply  Company  (CESCO)  from  Total 
International,  Limited  (Total),  an 
affiliate  of  Total  Compagnie  Francaise 
Des  Petroles.  CESGO  is  an  affiliate  of 
Applicant.  Total  and  Distrigas  have 
entered  into  a  Supply  Agreement  dated 
August  29, 1986.  The  right  to  purchase 
LNG  under  that  contract  has  been 
assigned  to  CESCO  by  Distrigas 
Corporation.  Applicant  states  that  it 
would  sell  the  LNG  to  the  following 
distribution  company  customers  under 
its  WS  Rate  Schedule  at  a  rate  of  $4.67, 
including  losses  and  uses:  Bay  State  Gas 
Company,  Essex  County  Gas  Company, 
Fall  River  Gas  Company,  New  Jersey 
Natural  Gas  Company,  Providence  Gas 
Company,  South  Jersey  Gas  Company, 
and  Valley  Gas  Company. 

Applicant  requests  the  issuance  of 
temporary  authority  by  mid-November 
1986  to  make  the  sale,  noting  the 
demands  of  DOMAC's  customers,  the 
need  to  avoid  an  emergency  situation  in 
DOMAC's  service  area  this  coming 
winter,  and  the  extended  lead  time 
required  to  arrange  for  transportation 
and  importafion  of  the  LNG  from  the 
foreign  supply  source. 

Applicant  requests  a  shortened  notice 
period  were  petitions  to  intervene  or 
/protests  shall  be  filed  within  seven  (7) 
days  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  10, 1986,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20*26,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  185.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 


unnecess£ 
be  represc 
Lois  D.  Cas 

Acting  Sect 
|FR  Doc.  86 
BILUNG  CODI 
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and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  ComtnissioB  on  its  own  review  of  the 
matter  fimk  Ifcat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Casbell, 

Acting  Secretary.  * 

|FR  Doc.  85-25258  Filed  11-6-86;  8:45  amj 
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[Docket  No.  RP87-17-000] 

East  Tennessee  Natural  Gas  Co.;  Filing 
Ctianges  in  Rates 

November  4, 1986. 

Take  notice  that  on  October  31, 1986, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing 
changes  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff  to  be  effective  on 
December  1. 1986,  consisting  of  the 
following  revised  tariff  sheets: 

Twenty-second  Revised  Sheet  No.  4 

First  Revised  Sheet  No.  Ill 

Second  Revised  Sheet  Nos.  120, 192,  281  and 

262 
Fourth  Revised  Sheet  Nos.  121  and  124. 

The  changes  would  increase  non-gas 
revenues  from  jurisdictional  sales  by 
$6,494,969  based  on  the  test  period 
consisting  of  the  twelve  months  ended 
July  31. 1986.  adjusted  for  known  and 
measurable  changes  through  April  30, 
1987.  East  Tennessee  states  that  the 
increased  rates  are  required  to  reflect 
increased  plant  and  related  expenses,  a 
decline  in  sale  volumes,  changes  in  the 
cost  of  materials,  supplies,  wages  and 
services,  and  other  costs  required  to 
operate  and  maintain  its  pipeline 
system,  and  a  claimed  overall  return  of 
14.08%.  East  Tennessee  has  also 
included  in  this  filing  Alternate  Twenty- 
second  Revised  Sheet  No.  4  to  be 
effective  in  the  event  that  the 
Commission  in  Docket  No.  RP82-124 
orders  that  East  Tennessee's  minimum 
commodity  bill  be  eliminated,  thereby 
reducing  East  Tennessee's  commodity 
billing  determinants. 

"The  changes  also  incorporate 
revisions  to  the  tariff  that  are  necessary 
to  conform  to  East  Tennessee's  method 


of  allocating  demand  costs  on  the  basis 
of  contract  demands,  to  update  its  Index 
of  Purchasers  to  refiect  authorized 
revisions  to  various  of  its  customers' 
contract  demands,  to  conform  the 
payment  due  date  to  the  billing  date 
provided  for  in  the  tariff  and  to  clarify 
the  form  of  Gas  Sales  Contract  under 
the  CD  Rate  Schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
12, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-25259  Filed  11-6-86:  8:45  am) 
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[Docket  No.  RP87-16-000] 

El  Paso  Natural  Gas  Co.;  Direct  Billing 
of  Take-or-Pay  Buy-Out  Payments 

November  4, 1986. 

Take  notice  that  on  October  31, 1986, 
El  Paso  Natural  Gas  Company  ("El 
Paso")  tendered  for  filing,  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 
Part  154  of  the  Regulations  issued 
thereunder  by  the  Federal  Energy 
Regulatory  Commission 
("Commission"),  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

First  Revised  Sheet  No.  300 

Original  Sheet  No.  366 

Original  Sheet  No.  367 

Original  Sheet  No.  368 

Original  Sheet  Nos.  369  through  399. 

El  Paso  states  that  the  tendered  tariff 
sheets,  when  accepted  by  the 
Commission  an  dpermitted  to  become 
effective,  will  establish  a  direct  billing 
procedure  which  will  permit  El  Paso  to 
recover  from  its  jurisdictional  customers 
one-time  buy-out  payments  made  to 
suppliers  as  part  of  the  renegotiation  of 
take-or-pay  contracts  and/or  in 
settlement  of  demands  for  prepayments 
under  said  contracts.  Such  direct  billing 
will  also  apply  to  El  Paso's 
nonjurisdictional  customers  to  the 
extent  the  contract  with  such  customers 


provides  for  this  payment.  The  proposed 
direct  billing  provision,  designated  as 
secUon  21,  Direct  Billing  of  Take-or-Pay 
Buy-Out  Payments,  to  the  General 
Terms  and  Conditions  of  El  Paso's  First 
Revised  Volume  No.  1  Tariff,  will 
remain  in  effect  through  the  remainder 
of  the  term  of  El  Paso's  Stipulation  and 
Agreement  at  Docket  No.  RP85-58-000; 
provided,  however,  the  billing  procedure 
specified  therein  will  continue  to  be 
observed  until  the  expiration  of  the  final 
billing  period  applicable  to  the 
amortization  of  the  take-or-pay  buy-out 
payments. 

Commencing  July  1, 1986,  El  Paso  will 
establish  and  maintain  separate 
subaccounts  for  the  accumulation  of  the 
jurisdictional  portion  of  take-or-pay  buy- 
out payments  made  during  each  six- 
month  accumulation  period. 
Accumulation  periods  will  end 
December  31,  and  June  30,  respectively. 
The  accumulated  balance  as  of  the  end 
of  each  accumulation  period  will  then  be 
amortized  in  equal  amounts  over  the 
next  following  thirty-six  month  period 
Amortization  periods  shall  commence 
April  1  and  October  1,  respectively.  Also 
commencing  July  1, 1986.  El  Paso  will 
establish  and  maintain  separate 
subaccounts  for  the  accumulation  of 
interest  on  the  remaining  jurisdictional 
portion  of  unamortized  take-or-pay  buy- 
out payment  balances  during  each  six- 
month  accumulation  period,  with  the 
ending  accumulated  interest  balance  to 
be  amortized  in  equal  amounts  over  the 
next  following  six-month  period 
commencing  April  1  or  October  1. 

Commencing  May  15, 1987,  and  on  the 
15th  of  each  month  thereafter,  each 
customer  will  be  billed  for  its  allocable 
share,  if  any,  of  the  accrued  buy-out 
payment  and  interest  amortization 
charges.  A  customer's  allocable  share,  if 
any,  of  those  chargs  will  be  determined 
by  multiplying  the  sum  of  the  buy-out 
payment  and  accumulated  interest 
amortization  charges  by  a  fraction,  the 
numerator  of  which  is  that  jurisdictional 
customer's  purchase  deficiency  '  and 
the  denominator  of  which  is  the  sum  of 
the  purchase  deficiencies  of  all  of  El 
Paso's  jurisdictional  customers. 

El  Paso  further  states  that  having 
acquired  a  large  base  of  gas  reserve 
commitments  to  permit  it  to  serve  its 
traditional  sales  customers.  El  Paso  now 
finds  that  its  customers  are  not 


'  The  term  "purchase  deficiency"  as  utiliied  in 
the  calculation  of  take-or-pay  buy-out  payir.enis  is 
defined  as  the  amount  by  which  the  customer's 
average  of  itg  1985  and  1988  purchases  of  gas  in 
dekatherms  from  El  Paso,  inclusive  of  the 
customer's  share  of  any  released  gas  purchased 
from  suppliers,  is  less  than  the  customer's  1982 
purchases  of  gas  m  dekatherms  from  El  Paso 


BEST  COPY  AVAILABLE 
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purchasing  the  volumes  of  gas  from  its 
base  supply  which  are  necessary  to 
avoid  supplier  demands  for 
prepayments.  Particularly,  since  the  first 
of  this  year,  customer  purchases  have 
fallen  so  precipitouriy.  and  to  such 
extraordinarily  low  levels,  that  the 
resulting  potential  take-or-pay  exposure 
now  threatens  to  grow  beyond 
otherwise  manageable  levels.  The 
subject  tariff  change  is  proposed  as  part 
of  ^  Paso's  effort  to  address  this 
challenge. 

EI  Paso  requests  that  the  Commission 
grant  any  and  all  waivers  of  its  rules, 
regulations  and  orders  as  may  be 
necessary  to  permit  the  tendered  tariff 
sheets  to  become  effective  thirty  (30) 
days  after  the  date  of  filing. 

El  Paso  states  that  copies  of  the 
instant  Hling  have  been  served  upon  all 
of  its  interstate  pipeline  system 
customers  and  all  interested  State 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 


and  385.211  of  this  Chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  12, 196&  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  88-25260  Filed  11-6-88:  8:45  am] 

BILUNG  CODE  (717-S1-«i 

[Docket  No.  CI84-744-000  et  aL] 

Exxon  Corp.  et  al.;  Applicatione  for 
Abandonment  November  4, 1986 

Take  notice  that  each  of  the 
AppHcants  listed  herein  have  filed 
applicatons  pursuant  to  section  7  of  the 
Natural  Gas  Ac*  for  authorization  to 
abandon  service,  as  described  herein. 

The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis 


pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9,  and 
December  12, 1965,  respectively,  in 
Docket  No.  RM85-1-O0a  all  as  more 
fully  described  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  15  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Ragbter,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rulet  of  Practice  and 
Procedure  [18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 
Lois  D.  Cashell, 
Acting  Secretary. 


Docket  No.  and  dale  Ned 


C186-744-000     (0181-321).     B. 

Oct.  22.  1866' 
C187-7»-000.  B.  Oct  23.  1986 


Applicant 


Exxon  Corp..  PC.  Box  2180,  Houston,  TX  77252- 

2180. 
U.S.  Oil  and  Gas.  Inc..  P.O.  Box  9158.  Houma.  LA 

70381. 


Purchaser  and  location 


Valero  Marstats  Transmission  Ca,  Kelsay  Deep 

Field,  Brooks  County,  TX. 
United  Gas  Pipe  Line  Co.,  Hollywood  FieM,  Terra- 

txxme  Parish,  LA. 


Pricapar  Md 


Praaaur* 


<  Additional  intonnalion  reoei««d  October  27,  1986. 
Schj;£g^67T''Sai?'S2^lJ?SS^  ISSJoJ^le^^j^  is  covered  un^^  1961.  on  He  ..  AppHcanfa  F€RC.G..  Rat. 

amer«datory 
that  the  gas 

'Applicant 

UPXHUM  SU  C:  SOUTHDOWN  #3-a 

LOW  KRUM  RB  SUB:  SOUTHDOWN  #3: 

UP  KRUM  RB  SUD:  SOUTHDOWN  #4-0; 

LOW  KRUM  RB  SU  C:  SOUTHDOWN  #4: 

UP  KRUM  SUi;  SOUTHDOWN  #C-1-0; 

LOW  KRUM  RB  SUG:  SOUTHDOWN  #0-1; 

UP  KRUM  SUF:  SOUTHDOWN  #6-0: 

LOW  KRUM  RB  SUE;  SOUTHDOWN  #8; 

UP  KRUM  RB  SUQ:  SOUTHDOWN  #7-0: 

LOW  KRUMRB  SUF:  SOUTHDOWN  #7. 

dated'?SSLTT92rijIIL''^S2i3^i^J'2n^^  'S^  ^  ^-.^^  'W^^^  »••*"  *•  »  •»*i««  *=  iu«»tantially  reduced  take*  twithoul  pwmert.  By  M 

SSSe  SrkSt       ™  "*»  "8  taP*te  of  a  dekverabiMy  of  approxiinately  2.000  Mcf  per  day:  and  produce  NGPA  section  106(a)  gas.  Applicant  eWss  IhM  II  propoaaa  to  ss« 
Rlkng  Code:  A-Wlial  Senios:  B-Abandonment;  C-Amendment  to  add  acreage;  D-Arneodmeot  to  delele  acreage:  E-Total  Succession:  F-P»t*  SuecoHion. 

[FR  Doc.  86-25261  Filed  11-6-86;  8:45  am] 

BILUNQ  CODE  (TIZ-OI-M 


r  letter  agraement 
1  by  either  party, 
■sinihe 


[Docket  No.  CI87-54-000  at  al.] 

Phillip*  Petroleum  Co.  et  al.; 
Application*  for  Certificate*, 
Abandonments  of  Service  and 
Petition*  To  Amend  Certificate*' 

Novemlwr  3, 1986. 

Take  notice  that  each  of  the 
Applications  listed  herein  has  filed  an 

'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


applications  should  on  or  before 
November  18. 1986,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  [18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  wrill  not  serve  to  make  the 


iJ'j 
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Protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 


intervene  in  accordance  with  the 
Commission's  Rules. 


..y  he=n„g  .herein  „u„  file  pe.iSn^  .o'     fo""Eilr,^',r:dvtd."i,TiN't''      '"°""' ''  """^ 


unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 


Secretary. 


Doctiel  No  and  dale  filed 


CI87-54-000  (0171-48),  B   Ocl 

8,  1986 
0187-63-000  (0184-506).  B  Oct 

15.  1966 
0187-56-000  (G-11904).  8   Od 

10.  1986 
0187-57-000    (G3287).    B     Oct 

10.  1986 
0187-58-000  (0172-350).  B.  Del 

10.  1986 

0187-62-000    (G3894).    B     Oct 

14.  1966 
0187-55-000.  B.  Oct  9,  1986 


Applicant 


Ptmiips  Peuoleum  Co .  336  HS4L  Buikkng.  Barttes- 
wille.  OK  74004 
do 

AflCO  OH  and  Gas  Co .  Division  o(  Atlantic  HicMield 

Co.  PO  Son  2819.  Dallas.  TX  75221 
.-.do 


0161-1102-002.  D.  Oct.  20.  1966 
0187-65-000.  B.  Oct.  20.  1966  .. 
0187-68-000.  A,  Oct.  20.  1966 

0187-60-000.  B.  Oct   15.  1966 |  Doco««y  Operatms.  Inc. 

0187-66-000.  B.  Oct.  20.  1966 


Mow  Exploration  and  Producing  Nortti  Amenca  Inc 
Nme  Greenway  Plaza— Suite  2700.  Houston   TX 
77046 

ARCO  oil  and  Gas  Co.,  Division  ol  Atlantic  Richbeld 

Co 
Sandlm    OH    Corp..    2300    Secunty    Ijfe    BuiMina 

Denver,  CO  80202. 


P>»c»iaser  and  location 


Sun  Expkxalion  and  Production  Co..  P  O  Bo«  2880 

Dallas.  TX  75221-2880 
Pecos  River  Gas  Plant.  Ltd ,  PC   Box  4000   The 

Woodlands.  TX  77387-4000 
...do 


0187-69-000  (0176-488),  B  Oct 

20.  1986 
0187-72-000,  F.  Oct.  22,  1986 


0187-73-000  (C166-107)  B  Ocl 

23,  1986 
G-7643-OOe,  D,  Oct  20.  1966 

G-5716-032.  D,  Oct.  20.  1966 

0167-1085-004,  D.  Oct.  27.  1966 

0185-412-001  D,  Oct  23,  1966.. 
G-15541-000.  D.  Oct.  23,  1986 


Coquina  Oil  Corp.,  PO  Drawer  2960.  Midtand,  TX 
79702 

Anadariio  Petroleum  Corp.,  PO  Box  1330  Hous- 
ton, TX  77251-1330. 

Anadarko  Petroleum  Corp.,  (Succ.  m  Interest  to 
Samedan  Oil  Corp.,  PC.  Box  1330,  Houston  TX 
77251-1330 

BHP  Petroleum  (Amencas)  Inc.,  1300  Post  Oak 
Tower,  5051  Wesltieimer,  Houston,  TX  77056 

Mow  Oil  Corp..  I«ne  Greenway  Plaza— Sijte  2700 
Houston,  TX  77046. 

...do 


0187-78-000(0162-416).  B  Oct 

23,  1986. 
0187-77-000  (0167-557),  B,  Oct 

23,  1986. 
0187-76-000  (G- 11229).  B.  Oct 

23,  1986. 
0187-80-000  (0180-62),  B    Oct 

23,  1986 
0187-74-000  (C181 -490-000)   B 

Oct  23,  1986 
0177-210-006.  0,  Oct.  23,  1986 

G-9989-001,  D,  Oct   14,  1966 

0160-215-001,  D,  Oct  17.  1986   . 

0175-181-001.  D.  Oct.  28.  1986. . 

0176-18-001,  D,  Oct  28.  1966 


Sun  Exploration  and  Production  Co..  PO  Box  2880 
Dallas.  TX  75221-2880 

ARCO  Oil  and  Gas  Co.,  Dnnaion  of  Atlanlic  RicMeM 
Co.,  PO.  Box  2819,  Dallas.  TX  75221 

...do 


do- 
do.. 

..do.. 

.do., 
do... 


ARCO  OH  and  Gas  Co..  Division  of  Atlantic  RicMieM 

Co. 
Sun  Exploration  and  Production  Co..  P  O  Box  28S0 

Dallas,  TX  75221-2880. 
Chevron  U.S.A.  Inc..  P.O.  Box  7309,  San  Francisco 

CA  94120-7309. 
Cities  Seraice  Oil  and  Gas  Corp..  P.O.  Box  300 

Tulsa.  OK  74102. 

0173-340-001,  D.  Oct.  29.  1^::j  ARCO  OT  and  Gas  Co:  Diviion  of  AtlanticFlichlield 

0187-75-000  (CI  77-210),  B,  Oct   I      do 

23,  1986- 
G-7168-000.  D.  Oct.  24.  1986  .. 

G-10827-001.  D.  Ocl.  24.  1986 
0187-71-000,  B,  Oct  21,  1986. 

0187-81-000,  A.  Oct  21,  1986 


Chevron  U.S.A  Inc.. 
...do 


Pelto  Oil  Co ,  500  Dallas  Street,  Houston,  TX  77002^ 
--.do 


Transcontinental    Gas    Pipe    Une    Corp      Crowtey 

Field,  Acadia  Pansh,  LA 
Columbia    Gas    Transmission   Corp.    Ouson    FieM 

Lafayette  Pansh,  LA 
CduntM  Gas  Transmisswn  Corp .  Bourg  Fold  L»- 

Fourche  P«ish,  LA 
Natural    Gas    Pipekne    Company   of    Amenca    La 

Gtoria  Field,  Brooks  and  WeNs  Counties.  TK 
FkXKte  Gas  TransiKssion  Co ,  Bayou  Mallei  Field 

Acadia  Pansh.  LA 

Texas  Eastern   Transmission  Corp ,   San   Dommgo 

FieW,  Bee  County,  TX 
Panhandle  Eastern  Pipe  Line  Ck)    SW/4  of  Sec  9- 

T2S-R63W.  Adams  County,  C» 
Michigan    Wisconsin    Pipehne    Co,    SeAng    FieM 

Mj^or  County,  OK. 
El  Paso  IHatural  Gas  Co,  Tailgate  ol  the  White 

Ranch  Plant.  Oaves  County,  NM 
Oxy  Cities  Sennce  NGL,   Inc.,   Twm  Lakes  Field 

Chaves  County,  NM 
Cities   Service   Oil   Co.    ANson   Peon    Field    Lea 

County.  NM- 
El  Paso  Natural  Gas  Co..  N/2  Sec   12-T10S-R29E 

Chaves  County.  NM 
Mowtlam  Fuel  Resources.   Inc.,   Spearhead  Area, 

Cooworse  County.  WY 
Transcontinental  Gas  Ppe  Line  Corp.  Wen  A-3 

Vemnlion  Bkick  A-76,  Offshore  Louonna. 

Natural  Gas  Pipeline  Company  of  Amenca.  Canmcfc 

FieM.  Beaver  County,  OK. 
Northem  Natural  Gas  Co.,  Hugolon  FieM.  Stevens 

County,  KS. 
Northern  Natural  Gas  Co ,  Hugolon  Fie«    Finney 

Seward  and  Stevens  Counties,  KS 
Nrtonal  Fuels  Corp   and  Oklahomas  Nature  Gas 

Gathering  Corp.,  Rmgwood  FwW.  M^or  County, 

Texas  Gas  Transmission  Corp ,  Bosco  South  Field, 

AcadM  and  Lafayette  Panshes.  LA. 
Texas  Gas  Transmission  Corp..  TerryviHe  FieU  Lin- 
coln Pansh,  LA. 
TrurtHine  Gas  Co.,  Reeland  and  South  Memwntau 

**<•  Acadia  and  Vermilion  Panshes,  LA. 
TnjnWine  Gas  Co..  East  Lake  Arthur  FieW,  Jefferson 

Daws  Pansh.  LA. 
United  Gas  Pipe  Line  Co .  Gibson  Field.  Tenebonne 

Parish.  LA 
Transco  Gas  Supply  Co ,  East  Cameron  BkxA  96 

wid  97,  Offshore  Louisiana. 
Tranaco  Gas  Supply  Co .  Eugene  Island  Block  242 

and  243.  Offshore  Louisiana 
Transco  Gas  Supply  Co..  N/2  High  Island  Block 

138.  Offshore  Texas. 
Transconlinemal  Gas  Pipe  Lme  Corp .  Kinder  FieU 

Allen  Pansh.  LA. 
Trunkkne  Gas  Co..  South  Mennentau  FieM  Acada 

Pansh,  LA. 
Tninkline  Gas  Co.,  N/2  Block  261.  OCS-G-2306. 

South  Marsh  Island,  Offshore  Lousana 

-.do 

Mountain  Fuel  Resources,  Inc.,  MAM  Creek  Fieii 

Garfield  County,  CO 
Tranco  Gas  Supply  Co  ,  N/2  High  Island  Bkx*  138 

Offshore  Texas. 
United  Gas  Pipe  Une  Co ,  Pistol  Ridge  FiekJ   For 

rest  and  Poan  Counties,  MS. 

...do 

Transweatem    Pipeline    Co..    Twm    Lakes    Field 

Chaves  County,  NM. 
Pooos   River  Gas  Plant.    Ltd..   Twin   Lakes  FlaU 
Chaves  County,  NM 
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'i  PN.rpr:22^s;Cy"'S^a^ssrs  S;i;^°io''v:;?nS??  fss^"^'  'stj^z^'hsi^it  n^>e^^  s^.  ises 


("). 
(") 


Pnceper  Mel 


Pressure 
t>ase 


2-4-86 


''"'^^^SJS^^'^^^'^^ir^^'^^^^  A*  we".  -  P^wid  and  ab««oned  ar^ARCO  "iST:^  ^L^Sj;;^,  plan..  Leases  have  h«,  «in««««,  and 

^''1'r'SS'^^^'^"^'^  rl^^^rSii^^U^o^^-  '°  •^— *  «  ^  "V  *^™«  effec^ve  5-,^  ARCO  ,«ain«l  some  nxner- «  ^  ^, 

Meserves  depleted  and  contract  terminated 

'  ^^oXi^,^,^^'^^  '*°JS  r2f  ""SO^  '°  "'  <*  S.  Chesnutt  effective  2-13-86 

.0  f-^<5^s^^Sr.5Sr,S^^"^r,^'^^^  ^J^Jl'-  '^  "-^^^  ^•'*-*  <"  ^  P-cha-  Of  s«.  gas  Panhandle  due 

™"f  SL522**'^  P™*  '"^  •  """"C  t^l^*  SaSSinlSd  kSt  ^^^  ""^  9»»  **  "»»«  purchaser.  Koch  Hydroca*on  Compwiy,  wti^  w«kng^to^ii5i,eW»u'  u, 

'  Property  sora  to  Bill  Bowers  ^^ 

-'^^"rS^^i^c^tra^da^Sltrar^^  ""'  "*  ~™«*"  "•'^  B«  '"^  Pecos  "««  P*.t  and  s-l  the  residue  gas  .0  El  P.«,  Nafu*  Ga.  Company 


I 
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tyilBfn  urtiicii  urvicss  thn  urall  due  to  line  deterioration, 
a  (kptalion  of  raoovarable  raaar»aa. 
e««eclltfe  365  days  from  12-10-85 
Ap|*canl.  converts]  its  ovonisng  royatty  Interest  attnlMtable  to  WeH  Na  A-3  to  a  9.375  percent  working 


!  5"**  f*""*"  (AiTianc«a)  Inc.  hn  nHgned  all  ot  its  right.  Wle  and  mterwt  in  a>  acniae  under  Rate  Sctwdule  Nn  an  nffarinM  10-1-83. 


'*  To  relaaae  gas  lor  mgakbn  fuel. 

/■Wi?"****^*  memet^jut  pnce  of  $.322  per  Mcf  is  unacceptable  to  AHCO  Pursuant  to  terms  of  the  rollover  contract,  purchaser  released  the  gas  Irom  the  tenns  of  the  contract  effective 
«  ?£P2i  """"^  ""  "*'^  *  ^"'™"  ^  ''"*=<''*'••''"=*«' 9-1-84. 
»  tHI  Gi'!SiS!I?^15L?'5V2n'*!iS  ^.^^y  T!i!""??^  ebandoned  in  1983  Purchaser  has  concurred  to  terminala  contract 

-llll'-?^.^.L?Tj.r?!!!:  and  Bipe  has  been  no  production  s«we  Mar.  '969.  ARCO  has  no  working  mterest  m  any  acreage  m  subtect  Hekl  and  has  no  plans  lor  anymore 

~   ■'Acrsaoa  was  assvied  to  Conoco,  Inc.,  aflective  6-1-86. 
!!  £"**"'  •"•  *oma».  AfftcK*  no  longar  holds  an  interest  in  the  lease  involved.  v 

"  PrapMty  sou  toJolin  W.  McGomwi.  i 

"  iS!9  **"*•"  aHViad  to  Vamon  E.  Faulooner  and  Amy  H  Faulconer  |  ^ 

-1  to  ^Mlm  Pefceleurn  Corporation,  Norse  Petroleum  (U.S.).  Huthwance  CWiing  Conlractors.  Inc..  and  Mark  Produono.  Inc..  e«ecuted  iO-«-jM 


I  Stevens  to  abandon  the  or^nal  senice  to  fcantweslern  lor 
Filing  Code:  A— IniMal  Service;  B— Afawidonment.  C— Amendment  to  add  acreage;  D-Amendment  to  delete  acreage.  E— Total  Succession.  F— Partial  Succession. 


(FR  Doc.  86-25254  Filed  11-6-86;  8:45  amj 

aaUNQ  CODE  (717-01-M 

[Dockat  No«.  CPa6-S23-000  and  CP66-524- 
000] 

Iroquoie  Gas  Transmission  System; 
AddMonai  Exteneion  of  Time 

October  31. 1986. 

On  September  3. 1988,  the 
Commission  issued  its  Notice  of  Intent 
to  Prepare  a  Draft  Environmental  Impact 
Statement  and  Request  for  Comments 
on  its  Scope  for  the  above-docketed 
proceeding.  In  a  September  29, 1986 
notice,  the  deadline  for  filing  comments 
on  the  scope  of  the  environmental 
analysis  was  extended  from  October  6, 
1986  to  November  20. 1986,  in  part 
because  Iroquois  Gas  Transmission 
System  (Iroquois)  had  not  filed  its  final 
environmental  report.  Iroquois  filed  its 
3-volume  final  environmental  report  on 
October  24, 1986. 

Due  to  the  amount  of  information 
contained  in  the  Iroquois  Final 
Environmental  Report  and  the  numerous 
comments  at  the  Public  Environmental 
Scoping  meeting  held  in  Torringlon, 
Connecticut  on  October  28, 1986, 
Commission  Chairman  Martha  O.  Hesse 
extended  the  deadline  for  comments  45 
days  from  October  28, 1986. 

Therefore,  notice  is  hereby  given  that 
an  extension  of  time  for  the  filing  of 
comments  in  the  above-docketed 
proceeding  is  granted  to  5:00  PM  on 
December  12. 1986.  This  extension 
should  allow  sufficient  time  for  the 
parties  to  take  the  final  environmental 
report  into  consideration  in  preparing 
their  comments  on  the  scope  of  the 
environmental  impact  of  the  project.  To 
help  the  staff  focus  on  environmental 
issues,  commenters  are  encouraged  to 
be  as  specific  as  possible  on  questions 
or  concerns  regarding  the  proposed  and 
alternative  routes. 

Comments  should  reference  Docket 
No.  CP86-423-000  and  be  sent  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 


Energy  Regulatory  Commission,  825 

North  Capitol  Street,  NE„  Washington, 

DC  20426. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-25253  Filed  11-6-86;  8:45  am] 

BIUJNQ  CODE  6717-«1-« 

[Oockat  Na  TAS7-1-54-000,001] 

Louisiana-Nevada  Transit  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  4, 1988. 

Take  notice  that  on  October  31 1986, 
Louisiana-Nevada  Transit  Company 
(Louisiana-Nevada)  tendered  for  filing 
the  following  tariff  sheet  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1: 

Twelfth  Revised  Sheet  No.  4  superseding 
Eleventh  Revised  Sheet  No.  4 

The  proposed  changes  reflect  a 
purchased  gas  cost  adjustment  under 
Louisiana-Nevada's  Rate  Schedules  G-1 
and  X-2.  The  changes  provide  for  a  total 
adjustment  of  [S3]  cents  per  MCF 
including  a  deferred  gas  cost  adjustment 
of  (6.10)  cents  per  MCF,  to  amortize  a 
deferred  balance,  and  a  cumulative  cost 
of  gas  adjustment  of  5.17  cents  per  MCF. 
An  effective  date  of  December  1, 1986  is 
requested. 

Louisiana-Nevada  states  that  copies 
of  this  filing  were  served  on  its 
jurisdictional  customers  and  the 
Arkansas  and  Louisiana  Public  Service 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  sufdi  petitions  or  protests 
should  be  filed  on  or  before  November 
12, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-25262  FiUd  11-6-88;  8:45  am) 

BIUJNO  COOC  6717-OI-« 


[Dockat  No.  SA87-3-000] 

Mobil  Producing  Texas  and  New 
Mexico  Inc.  and  Mobil  Exploration  and 
Producing  Nortti  America  inc.;  Petition 
for  Adjustment 

Issued:  November  3, 1986. 

Take  notice  that  on  October  10, 1986. 
Mobil  Producing  Texas  and  New  Mexico 
Inc.  and  Mobil  Exploration  and 
Producing  North  America  Inc. 
(petitioners)  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
petition  for  waiver  pursuant  to 
Commission  Order  No.  39&-A.'  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA),*  and  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.'  Petitioners  seek  a  waiver  of 
that  portion  of  their  Btu  refund 
obligation  attributable  to  royalties  paid 
to  the  United  States  for  sales  of  gas  from 
federal  leases.  Under  Order  No.  399, 
these  refunds  are  doe  by  November  5, 
1986.* 


■  Refunds  Resulting  froRi  Btu  Measurement 
Adjustments,  49  F.R.  463SB  (Nov.  28. 1964).  FERC 
Stats,  and  Regs.  [Regulations  Preambles  1982-1985) 
1  30.612. 

'  15  U.S.C.  3412(c)  (198B). 

'  18  CFR  385.1101-1117  (1966). 

*  49  F.R,  37735  at  37740  (Septemt>er  28. 1964), 
FERC  Stats.  &  Regs.  (Regiilations  Preambles  1982- 
1985)  I  30397  at  31.150.  In  Order  No.  399.  the 
Commission  established  fefund  procedures  for 
charges  for  natural  gas  above  NGPA  ceilings  as  a 
result  of  Btu  measurements  based  on  an  "as 
delivered"  water  vapor  content  of  the  gas.  rather 
than  on  a  water  slaturated  batia.  In  so  doing,  the 
Commission  was  implementing  the  decision  in 

Continusd 
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Petitioners  base  their  request  for  waiver  on 
grounds  that  the  United  States  Department  of 
the  Interior's  Mineral  Management  Service 
(MMS)  has  denied  petitioners'  request  for  Btn 
refund  amounts  attributable  to  royalty 
interests  under  federal  leases.  MKB  based  its 
denial  on  its  interpretation  of  the  two-year 
statute  of  limitations  in  the  Outer  Continental 
Shelf  Lands  Act.  MMS'  decision  has  been 
appealed  by  {tettttgners  to  tiie  Pfpartinant  «f 
Inttrior's  Board  of  Land  Appeals.  In  the 
alternative,  petitioners  request  an  extension 
of  the  November  5, 1986,  deadline  until  their 
controversy  with  MMS  is  resolved. 

The  procedures  applicable  to  the  conduct 
of  this  adjustment  proceeding  are  found  in 
Subpart  K  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Any  person  desiring 
to  participate  in  this  adjustment  proceeding 
must  file  a  motion  to  intervene  in  accordance 
with  the  provision  of  Subpart  K.  All  motions 
to  intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the  Federal 
Register. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-25263  Filed  ll-ft^afl;  8;45  am) 

BILLma  COK  sriT-oi-H 


[Docket  No.  TA87- 1-55-000-001] 

Mountain  Fiwi  Resource*,  Inc.;  Rate 
Change 

November  4. 1S88. 

Take  notice  that  Mountain  Fuel 
Resources,  Inc.  (MFR)  on  October  31, 
1986,  tendered  for  filing  and  acceptance 
tariff  sheets  to  its  FERC  Gas  Tariff  as 
follows: 

Fifth  Revised  Sheet  Nos.  12  and  14  to 
First  Revised  Volume  No.  1  to  be 
effective  December  1. 1986,  Sixth 
Revised  Sheet  No.  12  to  First  Revised 
Volume  No.  1.  First  Revised  Sheet  No.  5 
to  Original  Volume  No.  1-A,  and  Fourth 
Revised  Sheet  No.  8  to  Original  Volume 
No.  3  to  be  effective  January  1. 1987. 

MFR  states  that  these  sheets  provide 
for  rates  applicable  to  service  which  is 
subject  to  its  Purchased  Gas  Adjustment 
(PGA)  provision. 

MFR  further  states  that  the  piupose  of 
this  filing  is  two-fold.  First,  to  adjust  the 
purchase  gas  cost  charge  under  MFR's 
sale-for-resale  Rate  Schedule  CD-I;  and 
second,  to  implement  the  Gas  Research 
Institute  (GRI)  adjustment  authorized  in 
Docket  No.  RP86-117-000  to  be  effective 
January  1, 1987. 

MFR's  Fifth  Revised  Sheet  No.  12 
shows  a  Commodity  Base  Cost  of 


Purchased  Gas  as  adjusted  at  $2.28661/ 
Dth  for  sales  under  Rate  Schedule  CD-I 
which  is  $a21935/Dth  less  than  the 
currently  effective  rate  of  $2!51596/Dth. 
MFR's  demand  component  of  gas  costs 
remains  unchanged  at  $1.10944/McF  as 
accepted  and  made  effective  in  Docket 
No.  TA86-2-5$-QQ2.  MFR's  Unrecovered 
Purchase  Gas  Cost  Adjustment  also 
remains  unchanged  at  $(0,02157)/Dth. 
MFR  proposes  to  implement  the  GRI 
charge  adjustment  to  be  effective 
January  1, 1987.  Sixth  Revised  Sheet  No. 
12  to  First  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  5  to  Original  Volume 
No.  1-A.  and  Fourth  Revised  Sheet  No.  8 
to  Original  Volume  No.  3  of  MFR's  FERC 
Gas  Tariff  reflect  the  new  GRI  charge. 

MFR  has  requested  any  necessary 
waivers  of  the  Commission's 
Regulations  to  allow  the  tendered  tariff 
sheets  to  become  effective  as  proposed, 
and  states  that  it  has  provided  a  copy  of 
the  filing  to  interested  parties  and  state 
public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
will  be  filed  on  or  before  November  12, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 
[FR  Doc.  86-25264  Filed  11-6-86,  8:45  am] 

BttXMG  CODE  S717-«1-M 


(Docket  No.  STSS-^aes-OOl] 
Producer's  Gas  Co.;  Extension  Report 

November  4. 1986. 

The  company  listed  baJQw  Itasfiied 
«a  extension  report  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NCPA)  and  Part  204  of  the 
Commission's  regulations  ^ving  notice 
of  its  intention  to  continue  sales  of 
natural  gas  for  an  additional  term  of  up 
to  2  years.' 

The  table  below  lists  the  name  and 
address  of  the  company  selling  ptu'suant 
to  Part  284;  the  party  receiving  the  gas; 
the  date  that  the  extension  report  was 
filed;  and  the  effective  date  of  the 
extension.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
S  284.146. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
extension  report  should  on  or  before 
November  17, 1986,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  386.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Cashett, 
Acting  Secretary. 


'  Notice  of  thii  extention  report  doe*  not 
constitute  a  determination  that  a  continuation  of 
service  will  be  approved. 


ExTENStON  UST  >  September  15-30. 1986 


OoekMNo. 


ST85-385-001 . 


Trsnsportar/Setor 


ProduoWs  Gas  Co..  »S0  On* 
Energy  Square,  Dallas,  TX 
75208 


FtecipMnt 


Data  Had 


El  Paso  Natural 
Gas  Co 


OS-18-88  , 


Panzer  I    Effective 
dale 


01-05-87 


Enwalion 
date' 


Interstate  Natural  Gas  Association  of  Ameioa  v. 
Federal  Energy  Regulatory  Commission,  718  F.2d  1 
(D.C  Cir.  1963).  cert,  denied.  465  U.S.  1108  (igS4). 


•urtt^cSSSSlSJi^SI?  ""'**'■"*•»<"«•  •P««*«l  by  the  CommsaKm's  Regulation,  and  shall  be  ttw  subiaci  o(  a 
ex^<S*tt!rdairiiSS£j'^°™**'°"  "PPro**  ct  Ow  axtanaion  of  this  transaction  The  90^Jay  Conmssnn  raimw  (wnod 

[FR  Doc.  86-25265  Filed  11-6-86:  8:45  am] 
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(Docket  Na  RPt7-1S-0001 

South  Georgia  Natural  Gas  Co^ 
Propoeed  Clwngee  In  FERC  Gas  Tariff 

November  4, 1986. 


BC«Cfi 


tlwt  SouUl  Qeorgia 

,0_../l.   'f, :f-^« 


Natural  Gas  Company  (South  Georgia; 
on  October  31, 1986  tendered  for  filing 
proposed  changes  in  its  FERC  Gas  tariff. 
First  Revised  Volume  No.  1.  The 
proposed  changes  are  based  on  the 
twelve-month  period  ending  June  30, 
1988,  as  adjusted,  and  would  increase 
jurisdictional  revenues  by  $1,525,020. 

The  Base  Tariff  Rates  in  this  Filing 
reflect  South  Georgia's  cost  of  gas  as 
reflected  in  its  July  1, 1986  Purchased 
Gas  Cost  Adjustment.  South  Georgia 
states  that  it  will  Hie  substitute  tariff 
sheets  reflecting  any  change  in  the  cost 
of  gas  in  South  Georgia's  PGA  filing 
which  becomes  effective  on  or  before 
the  effective  date  of  the  tariff  sheets  in 
this  filing. 

South  Georgia  states  that  the  principal 
reasons  for  the  rate  increase  are 
increased  operating  costs  and  a 
reduction  in  the  sales  volume  for  the  test 
year. 

Additionally,  South  Georgia 
respectfully  requests  the  Commission  to 
grant  such  waivers  of  its  regulations  as 
may  be  necessary  to  allow  the  proposed 
tariff  sheets  to  become  effective 
December  1, 1986. 

Copies  of  this  filing  have  been  served 
upon  South  Georgia's  jurisdictional 
customers  and  interested  State  public 
service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
November  12. 1986.  Petitions  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-25266  Filed  11-6-86;  8:45  am) 

MUJNQ  CODE  (717-41-M 

(Docket  No.  RP87-1S-O0O] 

Trunkline  Gas  Co.;  Proposed  Changes 

November  4, 1986. 
Take  notice  that  Trunkline  Gas 


Company  (Trunkline)  on  October  31, 
1986  tendered  for  filing  the  revised  tariff 
sheets  as  listed  on  the  attached 
Appendices  A  and  B,'  which  reflects  an 
increase  in  rates.  Trunkline  requests  an 
effective  date  of  December  1, 1986  for 
the  tariff  sb??ts  listed  on  Appendix  A, 
and  notes  that  this  is  thS  f  ~t  p^e?«  ^  a 
proposed  two-phase  increase. 

The  filed  tariff  sheets  implement  a 
general  rate  increase  of  $42  million. 
Trunkline  stated  that  the  primary  reason 
for  the  filing  of  these  revised  tariff 
sheets  is  to  adjust  Trunkline's  rates  for 
sales  and  transportation  services  to 
bring  the  revenues  to  be  derived 
therefrom  into  line  with  total  costs 
which  have  increased  since  Trunkline's 
previous  base  tariff  rates  became 
effective.  Trunkline  noted  that  in 
traditional  cost  areas  management 
efficiency  and  cost  control  has  reduced 
operating  expenses  from  prior  periods. 

Trunkline  states  that  the 
accompanying  Statement  of  Nature, 
Reason  and  Basis  for  the  Proposed 
Change  in  Rates  outhnes  the  various 
factors  which  have  given  rise  to  the  rate 
adjustments  for  sales  services  and 
transportation  services  to  which  this 
section  4  filing  applies.  Trunkline  also 
stated  that  it  is  not  proposing  any 
change  in  several  of  the  significant 
factors  underlying  its  rates.  For 
example,  the  rates  filed  propose  no 
change  from  the  rate  design  of 
Trunkline's  present  sales  rates  which 
utilize  the  modified  fixed  and  variable 
method  adopted  in  the  Docket  No.  RP83- 
93  proceeding.  Trunkline  also  stated  that 
no  change  is  proposed  in  the  rate  of 
return  on  equity,  even  though  additional 
risk  causes  capital  for  Trunkline  to  be 
more  costly  than  heretofore.  Other 
factors  which  remain  unchanged  in  the 
present  rate  filing  are  Trunkline's 
depreciation  rates. 

Trunkline  stated  that  with  respect  to 
the  rates  for  sales  service,  the  instant 
filing  is  based  upon  existing  tariff 
structure  and  applies  to  the  resale 
customers  that  Trunkline  has  been 
certificated  to  aerve,  with  the  exception 
of  Illinois  Power  Company,  a  purchaser 
under  Trunkline's  P-1  Rate  Schedule, 
which  has  discontinued  that  service  and 
is  no  longer  a  customer  (except  for 
minor  deliveries  under  the  SG-2  Rate 
Schedule).  All  other  customers  are 
included  in  the  Phase  I  rates  reflected  in 
the  tariff  sheets  set  forth  in  Appendix  A. 
Trunkline  stated  that  this  rate  filing  also 
includes  Phase  II  tariff  sheets  set  forth 


'  Not  printed  in  (he  Federal  Register,  but 
available  from  the  Commission's  Division  of  Public 
Reference. 


in  Appendix  B  which  will  be  applicable 
in  the  event  Mississippi  River 
Transmission  Company  (MRT)  loses  its 
status  as  a  purchaser  as  a  result  of 
Commission  authorization  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act.  The 
Phase  II  tariff  sheets  which  would 
b?come  effective  if  that  event  occurs 
prior  to  tlie  end  cf  thS  te* ♦  »*rK'?  iW^n, 
April  30, 1987,  are  designed  to  produce 
the  same  revenue  from  sales  customers 
as  the  Phase  I  tariff  sheets,  but  would 
involve  recovering  from  the  remaining 
resale  customers,  end  the  transportation 
customers  the  $25  million  of  fixed  costs 
assigned  to  MRT  in  the  Phase  I  rates. 
Trunkline  noted  that  it  reserves  the  right 
to  collect  from  MRT  such  costs  in  any 
appropriate  proceedings  relating  to 
regulatory  approval  of  the 
discontinuance  of  service  to  or  by  MRT. 

Trunkline  stated  that  the  filing  reflects 
representative  projected  transportation 
volume  levels  for  all  currently  effective 
transportation  services  rendered  under 
section  7(c)  and  Parts  157  and  284  of  the 
Commission's  Regulations. 

Trunkline  stated  that  in  accordance 
with  Ordering  Paragraph  (A)(i)  of  the 
Commission's  Order  dated  August  29, 
1986  in  Docket  No.  TA86-3-30-000  and 
001.  it  has  included  the  additional 
carrying  charges  of  $18  million  offset  by 
the  $2.6  million  overrecovery  of  the 
three  year  deferred  account  balance  in 
Sub-Account  191.1005.  Trunkline  stated 
that  the  filing  reflects  a  one-year 
recovery  period  for  these  deferred 
account  carrying  charges  commencing 
December  1, 1986,  and  that  it  will  reduce 
its  rates  at  the  end  of  the  one-year 
period  commencing  with  the  effective 
date  of  these  rates  to  reflect  the  removal 
of  this  special  component  of  the  demand 
rates. 

Copies  of  this  letter  an  enclosures  are 
being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  12. 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  86-25267  Filed  11-6-88;  8:45  am) 

WLUNG  CODE  C717-01-M 


Office  of  Hearing*  and  Appeata 

Crude  Oil  Overcttarges  Propoaed 
Suppletnental  Order 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
AcnoM:  Proposed  supplemental  order. 


summary:  This  Proposed  Supplemental 
Order  announces  that  the  Office  of 
Hearings  and  Appeals  (OHA)  will  use 
the  Department  of  Energy  (DOE)  policy 
enunciated  at  51  F.R.  27899  (August  4. 
1986)  to  distribute  monies  received  from 
Marathon  Petroleum  Company 
(Marathon).  Under  that  policy,  monies 
remitted  to  settle  alleged  crude  oil 
violations  will  be  divided  among  the 
states,  the  Federal  government,  and 
eligible  purchasers  of  refined  products. 
This  Proposed  Supplemental  Order  also 
announces  the  proposed  procedures  by 
which  eligible  claimants  may  receive  a 
portion  of  the  Marathon  crude  oil 
monies. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  by  December  5, 1986 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  All 
comments  should  display  a  reference  to 
Case  No.  KFX-0023. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Wieker,  Deputy  Director  or 
Irene  Bleiweiss,  Attorney  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  252-2390 
(Wieker)  or  (202)  252-2400  (Bleiweiss) 
SUPPLEiffiNTARY  INFORMATION:  Notice  is 
hereby  given  to  the  issuance  of  the 
Proposed  Supplemental  Order  set  out 
below.  The  Proposed  Supplemental 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  monies  obtained  from 
Marathon  Petroleum  Company 
(Marathon).  Marathon  remitted  monies 
to  the  DOE  to  settle  possible  pricing 
violations  with  respect  to  its  sales  of 
crude  oil.  The  firm's  payment  is  being 
held  in  an  interest-bearing  escrow 
account  pending  distribution  by  the 
DOE. 

Distribution  of  the  monies  received 
from  Marathon  will  be  governed  by  the 
DOE'S  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil 


Cases,  which  states  that  crude  oil 
overcharge  monies  will  be  divided 
among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
refined  products.  See  51  FR  27899 
(August  4. 1986F).  Proposed  claims 
procedures  are  explained  in  the 
Proposed  Supplemental  Order.        '    "*' 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  by 
December-5, 1986  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 

Dated:  October  30, 1986. 
Geoi^  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

PROPOSED  DECISION  AND  ORDER 

Supplemental  Order 

Name  of  Case:  Marathon  Petroleum  Co. 
Date  of  Filing:  October  17, 1986. 
Case  Number:  KFX-0023. 
October  30, 1988. 

On  June  11, 1986  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  concerning 
distribution  of  alleged  overcharge  funds 
which  Marathon  Petroleum  Company 
(Marathon)  remitted  to  the  DOE. 
Marathon  PetroJeum  Company,  14  DOE 
H  85,289  (1986)  [Marathon].  The  OHA 
concluded  that  the  $8,433,014  in  crude 
oil  monies  in  the  Marathon  case  should 
be  distributed  in  accordance  witi. 
departmental  policies  concerning  crude 
oil  overcharges. » Id.  at  88,509.  However, 
since  the  departmental  policy  in  effect 
at  the  time  of  the  Marathon  Decision  did 
not  authorize  the  submission  of  refund 
claims,  the  Marathon  Decision  did  not 
establish  claims  procedures  for  the 
Marathon  crude  oil  pool.  Departmental 
policies  were  modified  shortly  after  we 


issued  that  Decision,  and  we  are  issuing 
this  Proposed  Supplemental  Order  to 
propose  claims  procedures  for  the 
Marathon  crude  oil  monies. 

The  DOE  modified  its  policy  of 
restitution  concerning  a^de  oil  .- 
overchawjes  on  July  28. 1966.  Statement 
Of  Modified  Restitutionary  Policy  In 
Crude  Oil  Cases,  51  FR  27899  (August  4. 
1986)  (the  Modified  Pohcy).  Under  the 
Modified  Policy,  crude  oil  overchai^ 
monies  will  be  divided  among  the  states, 
the  federal  government,  and  eligible 
purchasers  of  crude  oil  and  refined 
products.  On  August  8, 1986  the  OHA 
announced  its  intention  to  follow  the 
Modified  Policy.  Notice  of  Order 
Implementing  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  29689  (August 
20, 1986).* 

Refund  Procedures 

Under  the  Modified  Policy,  claimants 
who  allege  injury  as  a  result  of  crude  oil 
overcharges  may  file  claims.  The  OHA 
will  reserve  20  percent  of  crude  oil 
overcharge  funds  to  satis^  successful 
claims.  Mountain  Fuel  Supply  Company, 
14  DOE  \  85,475  (1986)  [Mountain  Fuel). 
Refunds  will  be  calculated  on  the  basis 
of  a  per  gallon  refund  amount  derived 
by  dividing  the  crude  oil  overcharge 
monies  received  by  the  total  U.S. 
Consumption  of  Petroleum  Products 
during  the  period  of  price  control.  Id.  at 
88,867-68.  The  per  gallon  refund  amount 
for  the  Marathon  crude  oil  refund  pool  is 
$.0000042.3 

In  order  to  receive  a  refund  from  the 
Marathon  crude  oil  pool,  we  propose 
that  a  petroleum  purchaser  will  be 
required  to  file  an  application  for  refund. 
The  application  should  contain:  (1)  A 
short  description  of  the  applicant's 
business  and  use  of  petroleum  products. 
If  the  applicant's  business  operated 
under  more  than  one  name  the  appUcant 
should  list  these  names;  (2)  a  statement 
identifying  the  petroleum  products 
which  the  apphcant  purchased  during 
the  period  of  crude  oil  price  controls 
(August  19, 1973  throu^  January  27, 
1981),  the  number  of  gallons  of  each 
product  purchased,  and  the  total  number 
of  gallons  on  which  the  applicant  bases 
its  claim;  (3)  a  description  of  the  method 


'  The  total  Marathon  settlement  was  for 
$21,082,535.86  and  resolved  alleged  violations  of 
both  crude  oil  and  refined  product  regulations.  The 
DOE  determined  that  40  percent  of  the  settlement 
amount  ($8,433,014)  was  attributable  to  alleged 
crude  oil  overcharges.  Marathon.  14  DOE  at  88,056. 


'  The  OHA  is  evaluating  comments  to  that  notice. 

'  We  derived  this  figure  by  dividing  the  crude  oil 
monies  received  from  Marathon  ($a433,014)  by  an 
estimate  of  the  number  of  gallons  of  petroleum 
products  consumed  in  the  United  States  during  the 
period  August  1973  through  January  1981 
(2,020.997,335.000).  Cf.  -Petroleum  Consumption  for 
OECD  Countries."  Monthly  Energy  Reviewj,  Energy 
Information  Administration.  Apnl  1966,  page  109. 
Successful  applicants  will  also  receive  their 
proportion  of  interest  accrued. 


I 


I 


by  which  the  applicant  determined  its 
purchase  volumes.  If  the  applicant  used 
estimates  it  should  describe  its  method 
of  estimation:  (4)  a  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges:  and  (5)  a  statement  that 
neither  the  applicant,  its  parents, 
subsidiaries,  affiliates,  successors  nor 
assigns  has  waived  any  right  it  may 
have  to  receive  a  refund  in  this  case.* 

The  OHA  will  evaluate  applications 
for  refund  from  purchasers  of  refined 
petroleum  products  using  methods 
similar  to  those  which  the  OHA  has 
used  to  evaluate  claims  based  on 
refined  product  overcharges  pursuant  to 
10  CFR  Part  205,  Subpart  V.  Mountain 
Fuel.  14  DOE  at  88,869.  As  in  non-crude 
oil  cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  to 
prove  that  they  were  injured  by  the 
alleged  overcharges  (i.e..  that  they  did 
not  pass  the  overcharges  on  to  their  own 
customers).  Id.  However,  end-users  of 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
will  be  presumed  to  be  injured.  Greater 
Richmond  Transit  Company,  15  DOE 

1 (October  10, 1986).  The 

standards  for  showing  injury  which  the 
OHA  has  developed  in  analyzing  and 
deciding  non-crude  oil  claims  will  also 
apply  to  claims  based  on  crude  oil 
overcharges.  See,  e.g.,  Dorchester  Gas 
Corp..  14  DOE  H  85,240  (1986). 

The  80  percent  portion  of  the  crude  oil 
funds  which  is  not  reserved  for  direct 
restitution,  as  well  as  any  portion  of  the 
20  percent  reserve  which  is  not 
distributed,  will  be  divided  between  the 
states  and  the  federal  government  for 
indirect  restitutionary  purposes.  Half  of 
these  funds  will  go  to  the  states,  in 
proportion  to  each  state's  consumption 
of  petroleum  products,  and  the  other 
half  will  go  to  the  federal  government.* 


Federal  Regtoter  /  Vol.  51.  No.  216  /  Friday,  November  7,  1986  /  Notices 


'  PuMuanl  lo  the  Settlement  Agreement  in  In  Re 
Department  Of  Energy  Stripper  Well  Litigation. 
M.D.L  378  (D.  Kan.)  escrow  funda  were  established 
for  refiners,  resellers,  retailers,  agricultural 
cooperatives,  airlines,  privately  owned  utilities, 
surface  transporters,  and  rail  and  water 
transporters.  Firms  which  claim  refunds  for  crude 
oil  overcharges  from  those  escrow  funds  waive  their 
rights  to  receive  refunds  from  Subpart  V  cases 
based  on  alleged  crude  oil  overcharges. 

*  In  this  case  the  actual  distribution  will  reflect  a 
ratio  of  25  percent  to  the  state  governments  and  75 
percent  lo  the  Federal  government.  Under  the  terms 
of  the  Stripper  Well  Settlement  Agreement,  the 
states  received  an  advance  of  S200  million  from 
funds  which  would  otherwise  have  been  disbursed 
to  the  DOE.  In  order  to  reimburse  the  DOE  for  this 
advance,  the  Settlement  Agreement  provides  that 
for  amounts  which  the  OHA  transfers  lo  the  slate 
and  federal  governments  in  excess  of  SlOO  million. 
the  DOE  shall  receive  75  percent  and  the  states 
•hall  receive  25  percent.  Settlement  Agreement. 
Paragraph  lI.B.3.c.ii.  This  arrangement  shall 
continue  until  the  OHA  has  distributed  $400  million 
under  the  75/25  arrangement. 


See  "Calculation  of  Ratios  For 
Distribution  to  States  and  Territories," 
Final  Settlement  Agreement,  Exhibit  H. 
In  Re:  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  M.D.L.  378, 
(D.  Kan.  1986)  (reproduced  at  6  Federal 
Energy  Guidelines,  H  90,509  at  90,687). 

Before  taking  the  action  we  have 
proposed,  we  intend  to  publicize  our 
proposal  and  to  solicit  comments  on  it. 
Comments  regarding  the  tentative 
distribution  process  set  forth  in  this 
Proposed  Decision  should  be  filed  with 
the  Office  of  Hearings  and  Appeals  by 
December  5. 1996. 
It  is  Therefore  Ordered  That: 
The  crude  oil  refund  amount  remitted 
to  the  Department  of  Energy  by 
Marathon  Petroleum  Company  pursuant 
to  a  Consent  Order  finalized  on  January 
30, 1986,  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 

[FR  Doc.  86-25183  Filed  11-6-86;  8:45  am] 

BIUJNQ  CODE  MS0-41-M 


Proposed  Refund  Procedures 

AQENCY:  Office  of  Hearings  and 

Appeals,  DOE. 

ACTION:  Notice  of  special  refund 

procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$9,663,400.36  (plus  accrued  interest) 
obtained  from  McAlester  Fuel  Company. 
Case  No.  KEF-0045.  The  OHA  has 
tentatively  determined  that  the  funds 
will  be  distributed  in  accordance  with 
the  DOE'S  Modified  Statement  of 
Restitutionary  Pblicy  in  Crude  Oil 
Cases.  51  FR  27899  (August  4. 1986). 
DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Biergy,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585.  All  comments  should  display 
a  reference  to  Case  No.  KEF-0045. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann.  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  252-2383. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 


distribute  monies  obtained  from 
McAlester  Fuel  Company  (McAlester). 
McAlester  remitted  monies  to  the  DOE 
pursuant  to  a  January  30, 1986  Judgment 
of  the  United  States  District  Court  for 
the  District  of  North  Dakota.  The  firm's 
payment  is  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  DOE  has  tentatively  decided  that 
distribution  of  the  monies  received  from 
McAlester  will  be  governed  by  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases.  51  FR  27899  (August  4, 1986). 
That  policy  states  that  crude  oil 
overcharge  monies  will  be  divided 
among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
crude  oil  and  refined  products. 

Under  the  plan  we  are  proposing, 
refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of  crude 
oil  or  refined  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claime  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  addresss  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234. 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 

Dated:  October  27, 1986. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
October  27, 1986. 

Proposed  Decision  and  Order  of  the 
Department  of  Enet^ 

Implementation  of  Special  Refund 
Procedures 

Name  of  Case:  McAlester  Fuel  Company 
Date  of  Filing:  June  30, 1986 
Case  Number:  KEF-0045. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE)  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 


Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  Such 
procedures  enable  the  DOE  to  refund 
monies  to  those  injured  by  alleged 
violations  of  the  DOE  pricing 
regulations. 

On  June  30, 1986,  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  respect 
to  crude  oil  overcharge  funds  obtained 
from  McAlester  Fuel  Company 
(McAlester).  The  DOE  received 
$9,663,400.36  from  McAlester  pursuant 
to  a  January  30, 1986  Judgment  entered 
by  the  Unted  States  District  Court  for 
the  District  of  North  Dakota.'  This 
Proposed  Decision  and  Order  sets  forth 
OHA's  tentative  plan  to  distribute  these 
funds.  Comments  are  solicited. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds  are 
set  forth  in  10  CFR  Part  205,  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  either  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  alleged 
or  adjudicated  violations  or  cannot 
ascertain  the  amount  of  each  person's 
injury.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  fl  82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  \  82-597  (1981). 

We  have  considered  ERA's  request  to 
implement  Subpart  V  procedures  with 
respect  to  the  monies  received  from 
McAlester  and  have  determined  that 
such  procedures  are  appropriate. 
Accordingly,  we  will  grant  ERA's 
request. 

The  monies  which  McAlester  remitted 
to  the  DOE  settle  alleged  crude  oil 
overcharge  violations.  Therefore,  these 
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'  McAlester  entered  into  a  consent  order  with  the 
Federal  Energy  Administration  on  July  19, 1977,  in 
order  to  settle  certain  claims  that  McAlester  had 
violated  the  crude  oil  price  regulations.  On  January 
12,  1962,  Conoco,  Inc.  (Conoco),  a  purchaser  of 
crude  oil  from  McAlester,  filed  a  complaint  against 
that  firm  in  the  North  Dakota  District  Court. 
Conoco,  Inc.  v.  McAlester  Fuel  Co.,  Civ.  No.  A»-82- 
3  (D.  N.Dak.).  The  January  30, 1986  Judgment  of  that 
Court  dismissed  Conoco's  complaint  enforced  the 
provisions  of  the  consent  order,  and  ordered 
McAlester  to  pay  the  DOE  over  $10  million  plus 
interest  for  disbursement  pursuant  to  10  CFR  Part 
205,  Subpart  V.  All  parties  appealed  the  January  30 
Judgment,  but  shortly  thereafter  Ihey  reached  a 
settlement  and  sought  dismissal  of  the  appeals.  The 
District  Court  ordered  McAlester  to  satisfy  the 
Judgment  by  depositing  into  a  private  escrow 
account  $10,499,616.47  plus  interest  which  accrued 
after  April  30,  IflOe.  The  parties  agreed,  and  the 
Court  ordered,  that  ai%  of  these  funds  should  be 
paid  to  Conoco  in  lieu  of  any  rights  Conoco  might 
have  to  apply  to  the  DOE  for  any  pari  of  the  funds 
pursuant  to  Subpart  V.  The  remaining  91.9%  of  the 
funds  were  transferred  to  the  DOE  to  be 
subsequently  distributed. 


cases  are  subject  to  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  issued  on  July  28, 1986 
51  FR  27899  (August  4. 1986)  (hereinafter 
referred  to  as  the  "MSRF').  The  MSRP 
was  issued  in  conjunction  with  the 
approval  by  the  United  States  District 
Court  for  District  of  Kansas  of  a 
settlement  agreement  in  The  DOE 
Stripper  Weil  Litigation,  M.D.L  378.*  On 
August  8, 1988.  the  OHA  announced  its 
intention  to  follow  the  MSRP.  51  FR 
29689  (August  20. 1986). 

The  MSRP  provides  that  a  refund 
process  will  be  employed  for  restitution 
of  alleged  crude  oil  violation  amounts 
held  in  escrow  by  the  DOE  or  received 
in  the  future,  using  the  special  refund 
procedures  codified  at  10  CFR  Part  205, 
Siibpart  V.  Under  that  process,  OHA 
will  accept  and  process  refund 
applications  from  persons  who  claim 
they  were  injured  by  alleged  crude  oil 
violations.  Up  to  20  percent  of  the 
alleged  crude  oil  violation  amounts  will 
be  reserved  for  such  direct  refunds  to 
claimants  who  prove  injury.  The  MSRP 
calls  for  the  remaining  80  percent  of  the 
funds  to  be  disbursed  to  the  state  and 
federal  governments  for  indirect 
restitution.  In  addition,  after  all  valid 
claims  are  paid,  unclaimed  fimds  from 
the  claims  reserve  will  be  divided 
equally  between  the  state  governments 
and  the  federal  government.  The  federal 
government's  share  of  the  unclaimed 
funds  will  ultimately  be  deposited  into 
the  general  fund  of  the  Treasury  of  the 
United  States. 

The  OHA  will  institute  a  claims 
process,  pursuant  to  the  MSRP,  for  the 
$9.6  million  involved  in  this  proceeding. 
We  have  decided  to  reserve  the  full  20 
percent  of  the  alleged  crude  oil  violation 
amount  for  direct  restitution  to 
claimants.  The  process  which  the  OHA 
will  use  to  evaluate  claims  based  on 
alleged  crude  oil  violations  will  be 
modeled  after  the  process  the  OHA  has 
used  to  evaluate  claims  based  on 
alleged  refined  product  overcharges 
pursuant  to  10  CFR  Part  205.  Subpart  V. 
Mountain  Fuel  Supply  Co.,  14  DOE 
?  85.475  (1986).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  to 
prove  that  they  were  injured  by  the 
alleged  violations  (i.e.  that  they  did  not 
pass  on  alleged  overcharges  to  their 
own  customers).  The  standards  for 
showing  injury  which  the  OHA  has 
developed  in  analyzing  non-crude  oil 
claims  will  also  apply  to  claims  based 
on  alleged  crude  oil  violations.  Id;  see. 


e.g..  Dorchester  Gas  Coip..  14  DOE 
1  85.240  (1986).  Refunds  to  eligible 
claimants  who  purchased  refined 
petroleum  products  will  be  calcidated  on 
the  basis  of  a  volumetric  refund  amount 
derived  by  dividing  the  money  obtained 
from  McAlester  by  the  total 
consumption  of  petroleum  products  in 
the  United  States  during  the  period  of 
price  controls.'  Using  this  method,  the 
refund  amount  in  this  case  would  be 
$.0000047815  per  gallon.  Successful 
applicant*  will  also  receive  their 
proportion  of  accrued  interest. 

We  propose  that  the  remaining  80 
percent  of  the  funds— $7.730,720.29— be 
immediately  disbursed  to  the  State  and 
Federal  governments  for  indirect 
restitution.  We  propose  to  direct  the 
DOE'S  Office  of  the  Controller  to 
segregate  this  amount  and  distribute 
$1,932,680.07  plus  appropriate  interest  to 
the  States  and  $5,798,040.22  plus 
appropriate  interest  to  the  Federal 
government.*  Appendix  A  to  this 
Decision  lists  the  share  (ratio)  of  the 
funds  in  the  state  account  which  each 
State  will  receive  if  these  procedures  are 
adopted. 

Before  taking  the  action  we  have 
proposed  m  this  Decision,  we  intend  to 
publicize  our  proposal  and  solicit 
comments  on  it.  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Decision  should  be  filed 
with  OHA  writhin  30  days  of  pubhcation 
in  the  Federal  Register. 
It  is  therefore  ordered  that: 
The  refund  amounts  remitted  to  the 
Department  of  Energy  by  McAlester 
Fuel  Company  pursuant  to  the  January 
30, 1986  Judgment  of  the  United  States 
District  Court  for  the  District  of  North 
Dakota  shall  be  distributed  in 
accordance  with  the  foregoing  Decision. 


•  For  a  detailed  discussion  of  the  events  in  the 
Stripper  Well  Litigation  which  brought  about  the 
MSRP,  see  Stripper  Well  Exemption  Litigation.  14 
DOE  1  85,382  (1986). 


'  It  is  estimated  that  2..020.997,335.000  gallons  of 
petroleum  products  were  consumed  in  the  United 
States  during  the  period  August  1973  through 
January  1981.  Mountain  Fuel,  14  DOE  at  88.868.  n  4 

(1966). 

*  This  distribution  reflects  a  ratio  of  25  pertient  to 
the  State  governments  and  75  percent  to  the  Federal 
government.  Under  the  terms  of  the  Stripper  Well 
Settlement  Agreement,  the  states  received  an 
advance  of  $200  million  from  funds  which  would 
otherwise  have  been  disbursed  to  the  DOE.  In  order 
to  reimburse  the  DOE  for  this  advance,  the 
Settlement  Agreement  provides  that  for  amounts 
which  the  OHA  transfers  to  the  State  and  Federal 
governments  in  excess  of  $100  million,  the  DOE 
shall  receive  75  percent  and  the  states  shall  receive 
25  percent.  This  arrangement  shall  continue  until 
the  OHA  has  distributed  the  next  $400  million  under 
the  75/25  arrangement.  Settlement  Agreement. 
Paragraph  II.B.3.cii. 
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(Caae  No.  KEF-0045i 
App6mMX  A 

Cmjouiation  OF  Ratios  for  Distributk>n  to 
States  and  TteRRrn3mE»-M.0.L  378 


OMidafCokantM.. 


GMqh.. 


KanMS... 
Kflnlucky. 


B26.a03,520 
198A47,9tO 
7,275.800 
418J»<830 
519,611,670 

9.738.316300 

439.201.360 

603.66a.2E0 

19M32.730 

07.57<660 

1,667460.600 

goB.6i9jno 

60.196,000 

167,643,796 

1,876,159,060 

1,006,156,500 

532,220.590 

457.905.310 

523.801.010 

971.S61.210 

300.279.730 

731.363,020 

1.396309.100 

t391.772.090 

706.814.590 

557.786.510 

806314320 

184.88^510 

301.217.700 

165,454,200 

190,375,330 


Rato 


.01534512450 


.00017610331 
.01025784719 
.01272579770 
.09154432453 
.01075233249 
.01696256040 
.00474777469 
.00236677935 
.04620907312 
.02226600661 
.00147369165 
.00667067703 
.00410418067 
.04593120065 
.02463227860 
.01302960621 
.01121023378 
.01261856663 
.02378606310 
.00735131456 
.02790490359 
.03423276036 
.03407274419 
.01735286297 
X)1365548081 
.01974472423 
.00452621123 
.00737427752 
.00405057600 
.00466066401 


Cauxhation  of  Ratios  For  Distribution  to 
States  and  Territories— M.O.L  378— 
Continued 


state 

ConsMfnptKm 

Ratto 

1.507.662.710 
267.574.460 

3.162394,520 

3,763,000 

916,800,700 

149,717,090 

1.534,904,170 
504,488,400 
404,894,790 

1,901363,900 
389,132.000 
161.953,570 
486,978.850 
146,053370 
660,920,850 

3,013,545,120 

240,978,330 

97,762,860 

186,953,000 

1,048.324,650 
623,786,920 
244,121,480 
718,668,070 
166,569.650 

.03691482302 

Now  Mifcio 

00655063671 

N««  Yot* _.    _  .. 

No.  Mariana  Manda. 

North  Carolna 

.07743502253 
.00009212409 
02244470625 

Nmlti  rMiota 

Ohio _..... 

03757664000 

Oklahoma 

01235066023 

Puerto  Raw 

Rhode  lelvid. 

•--. 

.00901245384 
.04666050461 
.00952655624 

.00396467514 

South  Cardna 

South  Dakota        .      .. 

..... 

31192199923 

.01618036977 

07377626691 

Ut^ „. 

00580952410 

Vanaom _. 

Virgin  Mwida _... 

Virginia ..._ 

..... 

.00230338878 
30462566316 
02566461690 

Waahmglon 

West  ^Arginla..._ „. 

Wiscomin _._ 

— 

31527127344 
.00597647330 
01759484593 

.00407788395 

Total* 

40,847.079,480 

1  OOOOOOOOGOO 

[FR  Doc.  86-25185  Filed  11-6-86;  8:45  am] 

MLUNG  CODE  6450-t1-M 


FHed:  ¥ta«k  Of  October  3 
Through  10, 1986 

During  tlw  Week  of  October  3  through 
October  10. 1988.  the  applications  for 
relief  listed  m  the  Appendix  to  this 
Notice  were  Hied  with  the  Office  of 
Hearings  and  Appetis  of  the 
Department  of  Eiiergy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  IX>E  action  sought  in 
these  cases  may  file  written  comments 
on  the  apptication  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  (he  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
October  29. 1986. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o»  Oclob*'  3  through  October  10.  1966] 


D«a 

Name  aid  kacabon  o(  applicant 

CaaaNo 

Type  ol  aubawilpn 

Oct  6,  1966 

Tenneco  Oil  Company  Waihingtoa  DC 

keg-ooci 

1 

Request  for  Special  Redress.  ffGrantea  TDe  Office  ol  Hearings  and  Appeals 
Kem  Oil  and  Refining  Company. 

Rehjno  Appucations  Received 


Data 
recawad 

Name  ol  lefund  piooeadkig/ 

Case  No. 

9/15/86 

E.8.  Lym/Chutabys Gnga... 

RF246-9 

10/3-10/86 

Mobi  Habjnd  Appkcakona 

RF225-10329 
ThnjRF225- 
10347 

10/3-10/86 

Marathon    Refund    Applica- 

RF2SO-14«4 

tions. 

Thru 
RF250-1550 

10/3-10/86 

Surface  Transporters  Refund 

RF270-110 

Applications. 

Thru 
RI-270-144 

16/6/66 

Buioa0oip..„     

RF271-25 

10/6/86 

Swiga  ToKir^  Inc. 

RF271-24 

10/6/86 

PriMidanos    a«d    WorcMtar 
RMroadCo. 

RF271-23 

10/6/86 

Pomrar  Transportation  Co 

RF271-22 

10/6/66 

Mkt-Amariea    Tranapcrtaiuii 
Ca 

RF271-21 

10/6/86 

U     Qtoda/Cokmbia     LNG 
Corp. 

RF263-2 

10/7/66 

FarMad/Oala'a  Caaa  Supply.... 

RF261-5 

10/7/66 

«i>»arPa**aaCo..lrc 

RF271-25 

10/7/66 

Qui/Eari  Laaw  Mila«..._ 

RF2S0-5 

10/8/86 

Lima  America  Refining  Co7 
Baal  Ol  and  Gas  Co. 

RF1 12-197 

10/8/86 

Mand  Marina  Co.,  Inc 

RF271-26 

10/6/66 

Conooo/Samioa  SMIon 

RF220-420 

10/8/66 

Oonooo/Rhodaa  Ol  Ca 

RF220-419 

10/6/86 

Conoco/aL  Manual  Ol  Co-.. 

RF220-418 

10/8/86 

Conoco/WinglWd's          271 
Ssntea. 

RF220-417 

10/6/66 

RF220-416 

10/8/66 

LAROO/Cwrs  Skviair 

RF112-196 

10/8/86 

La  Gkirta/OaNa  01  Co 

HF263-2 

Refund  Appucations  Received— Continued 


Date 
received 


10/8/86 

10/8/86 
10/9/86 
10/9/86 
10/9/86 
10/9/86 

10/10/86 


Name  ol  refund 


I  refund  proceedinf 
Ol  rabind  appkcant 


ing/ 


La    Gtofk/Motharshead    Oil 

Co..  me. 
U  GkinarJ.L  Moihershead ... 

Faralad/CusMaon  Oil  Co 

GuH/Hany  Russell 

GoH/Hany  Russak... 

Oaloo/Piramid      Distritouting 

Co,  Int. 
Conoco/Joe's  Conoco 


Case  No. 


RF263-3 

RF263-4 
RF261-6 
flF259-5 
RF259-6 
RF248-6 

RF220-421 


[FR  Doc.  86-25184  Filed  11-6-86;  8:45  am] 

BILUNQ  OOOE  6480-t1-« 


ImplemonUtion  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  refunding 
to  adversely  affected  parties  $66,217 


obtained  as  a  result  of  consent  orders 
which  the  DOE  entered  into  with  the 
following  firms: 
National  Propane  Corporation/ 

Conservative  Gas  Division 

(Conservative)  of  New  Hyde  Park. 

New  York. 
Parman  Oil  Corporation  of  Nashville, 

Tennessee. 

The  funds  are  being  held  in  escrow 
following  the  settlement  of  enforcement 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  ei^er  the 
Conservative  or  the  Parman  consent 
order  fund  must  be  filed  in  duplicate  on 
or  before  December  8, 1986. 
Applications  should  refer  to  the 
appropriate  case  number.  HEF-0315  for 
Conservative,  and  HEF-0145  for 
Parman.  Address  appUcaticms  to  the 
Office  of  Hearings  sid  Appeals, 
Department  of  Enei:gy,  1000 
Independence  Ave^  SW.,  Washington, 
DC  20585, 


FOR  FURTHEft  INFORMATION  CONTACT 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-6602 
SUPf>L£MENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  tfie 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  explains  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  adversely  affected 
parties  the  $66,217.  plus  accrued 
interest,  that  the  DOE  obtained  under 
the  terms  of  consent  orders  entered  into 
with  National  Propane  Corporation/ 
Conservative  Gas  Division,  and  Parman 
Oil  Corporation.  Conservative  and 
Parman  provided  these  funds  to  settle 
all  claims  and  disputes  with  the  DOE 
regarding  the  manner  in  which  each  firm 
applied  the  federal  price  regulations  to 
its  sales  of  refined  petroleum  products; 
specifically,  propane  in  the  case  of 
Conservative,  and  motor  gasoline  and 
No.  2  oil  in  the  case  of  Parman.  The 
Conservative  consent  order  covered  the 
firm's  propane  sales  between  November 
1. 1973.  and  November  30. 1975;  the 
Parman  consent  order  covered  the  firm's 
motor  gasoline  and  No.  2  oil  sales 
between  November  1. 1973.  and 
February  29, 1976.  Firms  or  individuals 
that  purchased  propane  from 
Conservative  or  motor  gasoline  and/or 
No.  2  oil  from  Parman  during  these  time 
periods  may  be  eligible  to  receive  a 
portion  of  the  consent  order  funds. 

The  DOE  solicited  conunents 
concerning  the  distribution  of  the 
consent  order  funds  in  two  Proposed 
Decision  and  Orders,  one  for  the 
Conservative  case  issued  on  July  24. 
1986.  and  one  for  the  Parman  case 
issued  on  January  8. 1986.  51  FR  27588 
(August  1, 1986).  51  FR  2559  (January  17. 
1986).  Following  this,  the  DOE 
determined  the  final  refund  application 
procedures.  The  Decision  describes  the 
process  by  which  purchasers  of  either 
firm  may  apply  for  refunds.  A  purchaser 
must  submit  monthly  schedules  of  its 
propane  purchases  from  Conservative  or 
its  motor  gasoline  and/or  No.  2  oil 
purchases  from  Parman.  and  proof  that 
it  was  injured  by  the  alleged  pricing 
violations  of  the  firm  from  which  it 
purchased  product.  Applicants  claiming 
$5,000  or  less,  as  well  as  all  end  user 
customers,  need  only  document  their 
purchase  volumes  to  establish  injury. 

The  specific  information  required  in 
an  Application  for  Refund  is  set  forth  in 
the  Decision  and  Order.  Applications 
will  be  reviewed  provided  they  are  filed 
within  90  days  for  the  publication  of  this 
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Decision  and  Order  in  the  Federal 
Register. 

Dated:  Oct.  27, 1986. 
G«ocge  B.  Brexnay. 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms:  National  Propane 
Corporation/Conservative  Gas 
Division.  Parman  Oil  Corporation. 

Dates  of  Filing:  October  13, 1983. 
October  13, 1983. 

Case  Numbers:  HEF-0135.  HEF-0145. 

October  27, 1986. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13. 1983,  ERA  filed  Petitions  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  consent 
orders  entered  into  with  National 
Propane  Corporation,  Conservative  Gas 
Division  (Conservative),  and  Parman  Oil 
Corporation  (Parman).  This  Decision 
and  Order  contains  the  procedures 
which  the  OHA  has  formulated  to 
distribute  the  funds  received  pursuant  to 
these  consent  orders. 

I.  Background 

Both  Conservative  and  Parman  are 
"reseller-retailers"  of  refined  petroleum 
products  as  that  term  was  defined  in  10 
CFR  212.31.  Conservative's  home  office 
is  located  in  New  Hyde  Park,  New  York; 
Parman  is  located  in  Nashville, 
Tennessee.  A  DOE  audit  of  each  firm's 
records  revealed  possible  violations  of 
the  Mandatory  Petroleum  Price 
Regulations,  10  CFR  Part  212,  Subpart  F. 
Subsequently,  each  firm  entered  into  a 
separate  consent  order  v»rith  the  DOE. 
The  consent  orders  refer  to  ERA's 
allegations  of  overcharges,  but  note  that 
there  were  no  findings  that  violations 
occurred.  In  addition,  each  consent 
order  states  that  the  subject  firm  does 
not  admit  that  it  committed  any  such 
violations.  A  brief  discussion  of  other 
pertinent  matters  covered  by  each 
consent  order  follows. 

In  the  Conservative  proceeding,  the 
DOE  audit  alleged  that  between 
November  1. 1973  and  November  30. 
1975.  the  firm  committed  pricing 
violations  in  its  sales  of  propane.  The 


Conservative  consent  order,  executed 
on  September  26, 1979.  settled  all  claims 
and  disputes  between  Conservative  and 
the  DOE  regarding  the  firm's  propane 
sales  during  the  period  covered  by  the 
audit.  Under  the  terms  of  the  consent 
order.  Conservative  agreed  to  pay  a 
total  settlement  amount  of  $70,491, 
including  interest,  to  cover  alleged 
overcharges  committed  in  its  sales  of 
propane  during  the  consent  order  period. 
ERA  ordered  that  the  total  settlement 
amount  be  divided  between 
Conservative's  various  customer  classes 
and  be  distributed  by  two  different 
methods.'  In  cormection  with  this 
settlement,  all  of  Conservative's  retail 
and  certain  of  its  wholesale  customers 
received  direct  payments  totaling 
$49,274.  The  remaining  $21,217 
represents  the  settlement  of  alleged 
overcharges  on  sales  to  Conservative's 
wholesale  customers  that  were  not 
included  in  the  direct-payment 
schedule.*  Conservative  deposited  that 
amount  into  an  interest-bearing  escrow 
account  for  ultimate  distribution  by  the 
D0E.8 

In  the  Parman  proceeding,  the  DOE 
alleged  that  between  November  1, 1973 
and  February  29. 1976.  Parman 
committed  certain  pricing  violations 
with  respect  to  its  sales  of  motor 
gasoline  and  No.  2  oil.  In  order  to  settle 
all  claims  and  disputes  between  Parman 
and  the  DOE  regarding  the  firm's  sales 
of  motor  gasoline  and  No.  2  oil  during 
the  period  covered  by  the  audit.  Parman 
and  the  DOE  entered  into  a  consent 
order  on  September  20, 1979.  The 
consent  order  resolved  a  Notice  of 
Probable  Violation  (NOPV)  issued  on 
December  2. 1976.  Under  the  terms  of 
the  consent  order.  Parman  agreed  to 
deposit  $45,000  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  the  DOE.  The  consent  order  was  paid 
in  full  on  October  26. 1979. « 

U.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  OHA 
may  use  to  formulate  and  implement  a 


'  Apparently  Conservative  marketed  its  propane 
in  cylinder  and  bulk  form  to  ten  separate  customer 
categories  at  wholesale  and  retail  prices. 

'  The  purchasers  eligible  for  refunds  in  the 
present  proceeding  are  resellers  which  purchased 
bulk  and  cylinder  propane,  and  wholesale  dealers 
which  purchased  "bulk  cylinder"  propane  from 
Conservative  during  the  consent  order  period. 

'  As  of  September  30. 1966.  the  Conservative 
escrow  account  contained  a  total  of  $41,578.19. 
representing  $21,217  in  principal  and  $20,361.19  in 
accrued  interest. 

*  As  of  September  30, 1986,  the  Parman  escrow 
account  contained  a  total  of  $88,940.12,  represenlmg 
$45,000  in  principal  and  $43,940.12  in  accrued 
interest. 


plan  to  distribute  funds  received  as  a 
result  of  an  enforcement  proceeding  are 
set  forth  in  10  CFR  Part  205.  Subpart  V. 
The  Subpart  V  procedures  may  be  used 
in  sitiiations  where  the  DOE  is  unable 
either  to  readily  identify  those  persons 
who  might  have  been  injured  by  any 
alleged  overcharges  or  to  ascertain  the 
amount  of  such  injuries.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds,  see  Office  of 
Enforcement,  9  DOE  182,508  (1981) 
[Coline),  and  Office  of  Enforcement.  8 
DOE  182.597  (1981)  (V/cAers). 

OHA  issued  Proposed  Decisions  and 
Orders  (PD&Os)  in  the  Conservative  and 
Parman  proceedings  on  July  24, 1986  and 
January  8, 1986.  respectively.  51  FR 
27.588  (August  1, 1986);  51  FR  2.559 
(January  17. 1986).  The  PD&Os  outline 
tentative  plans  for  distributing  refunds 
to  parties  that  show  that  they  were 
injured  by  the  firms'  alleged  overcharges 
during  the  respective  consent  order 
periods.  The  PD&Os  state  that  the  basic 
purpose  of  the  special  refund  proceeding 
is  to  make  restitution  for  injuries 
experienced  as  a  result  of  actual  or 
alleged  violations  of  the  DOE 
regulations. 

In  order  to  notify  all  potentially 
affected  parties,  copies  of  the  Proposed 
Decisions  were  published  in  the  Federal 
Register  and  comments  regarding  the 
proposed  procedures  were  solicited.  In 
addition,  copies  of  the  PD&Os  were  sent 
to  purchasers  identified  in  the  ERA 
audits  and  various  petroleum  dealers' 
associations.  Comments  were  submitted 
in  both  proceedings  on  behalf  of  the 
States  of  Arkansas.  Delaware,  Iowa. 
Louisiana.  North  Dakota.  Rhode  Island. 
Utah,  and  West  Virginia  concerning  the 
distribution  of  any  funds  remaining  after 
refunds  have  been  made  to  injured 
parties.  At  this  time,  we  will  not  address 
comments  regarding  second-stage 
refunds.  Procedures  for  apportioning 
remaining  monies  will  depend  upon  the 
size  of  the  fund.  See  Coline.  9  DOE  at 
85.055.  Since  we  received  no  comments 
concerning  the  first  stage  procedures  in 
either  case,  we  will  adopt  the 
procedures  as  proposed. 

III.  Refunds  To  Identifiable  Purchasers 

In  the  first  stage  of  the  Conservative 
and  Parman  refund  proceedings,  we  will 
distribute  the  funds  in  the  escrow 
accounts  to  claimants  that  demonstrate 
that  they  were  injured  by  the  alleged 
overcharges.  To  be  eligible  to  receive  a 
refund,  a  purchaser  must  file  an 
application,  and,  with  the  three 
exceptions  outlined  below,  show  the 
extent  to  which  injury  resulted  from  the 
alleged  overcharges.  To  the  extent  that  a 
firm  or  individual  can  establish  injury,  it 


will  be  eligible  for  a  share  of  the  monies 
in  the  appropriate  consent  order  fund. 

We  will  presume  that  purchasers  of 
Conservative  propane  or  Parman  motor 
gasoline  and/or  No.  2  oil  that  are 
claiming  small  refunds  ($5,000  or  less) 
were  injured  by  the  alleged  overcharges. 
In  the  absence  of  compelling  material, 
we  will  also  presume  that  spot 
purchasers  were  not  injured.  In  addition, 
we  find  that  end-users  or  ultimate 
consumers  of  Coservative  propane  or 
Parman  motor  gasoline  and/or  No.  2  oil 
whose  business  operations  are 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges. 
Finally,  we  will  not  require  a  detailed 
demonstration  of  injury  from  regulated 
utilities  or  agricnltural  cooperatives  that 
purchased  Conservative  propane  or 
Parman  motor  gasoline  and/or  No.  2  oil 
and  passed  the  alleged  overcharges 
associated  with  those  products  through 
to  their  end-user  members.''  These 
presumptions  and  findings  permit 
claimants  to  apply  for  refunds  without 
incurring  prohibitively  high  expenses. 
Prior  OHA  decinons  explain  additional 
reasons  for  adopting  these  presumptions 
and  findings.  E.g.,  Peterson  Petroleum, 
Inc.,  13  DOE  185.191  at  88,508-10  (1985). 
The  rationale  for  their  use  was  also  fully 
explained  in  the  PD&Os.  51  FR  27588  at 
27590-27591  (August  1, 1986);  51  FR  2559 
at  2560-61  (January  17, 1986). 

In  both  cases,  a  reseller  or  retailer 
which  claims  a  refund  in  excess  of 
$5,000  will  be  required  to  document  its 
injury.  While  there  are  a  variety  of 
methods  for  making  such  a  showing,  a 
claimant  is  generally  required  to 
demonstrate  (1)  that  it  maintained  a 
"bank"  of  unrecovered  product  costs, 
and  (2)  that  market  conditions  would 
not  permit  it  to  pass  on  the  increased 
costs  to  its  customers  in  the  form  of 
higher  selling  prices.^ 

IV.  Calculation  of  Refund  Amounts 

In  both  the  Conservative  and  Parman 
proceedings,  we  will  use  a  volumetric 
method  to  compute  the  refunds  to 
eligible  applicants.^  This  method 


»  We  will  reqiare  a«ch  applicants  to  certi^  that 
they  will  pai«  any  refcind  received  through  to  their 
customers,  to  provide  us  with  a  full  explanation  of 
how  they  plan  to  accomplish  this  restitution,  and  to 
notify  the  appropriata  regulatory  body  of  their 
receipt  of  any  refund  money. 

"  ReseUers  or  relaifers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  be 
eligible  for  a  refund  tf  op  to  the  $5,000  threshold, 
without  being  requirad  to  siibnit  evidence  of  injury 
beyond  documentation  of  volumes  purchased.  Firms 
potentially  eligible  for  greater  refunds  may  choose 
to  limit  their  claims  to  $5,000.  See  Vickers.  8  DOE  at 
85.396.  See  aho  OfTrae  of  Enforcement.  10  DOE 
1185.029  at  B8.12S  (ISU)  (Ada). 

'  In  view  of  the  direct  payments  which 
Conservative  made  to  all  retail  and  certain 


presumes  that,  during  the  respective 
consent  order  periods,  the  alleged 
overchai^es  were  dispersed  evenly 
among  all  sales  of  motor  gasoline  and 
No.  2  oil  made  by  Parman.  and  all  sales 
of  propane  made  by  Conservative  to  the 
customer  classes  that  nvere  not 
previously  refunded.  Under  the 
volumetric  method,  a  claimant  will  be 
eligible  for  a  refund  equal  to  the  number 
of  gallons  of  Conservative  propane  or 
Parman  motor  gasoline  and/ or  No.  2  oil 
that  it  purchased  during  the  consent 
order  period  times  tke  appropriate 
volumetric  factor.  The  volumetric  factor, 
or  average  per  gallon  refund,  equals 
$0.002491  per  gallon  in  the  Conservative 
case,  and  $0.001227  per  gallon  in  the 
Parman  proceeding.* 

We  recognize  that  the  impact  on  an 
individual  purchaser  could  have  been 
greater  than  that  estimated  by  using  the 
volumetric  factor,  and  any  purchaser 
may  file  a  refund  application  based  on  a 
claim  that  it  suffered  a  disproportionate 
share  of  the  alleged  overcharges.  See 
Sid  Richardson  Carbon  &■  Gasoline  Co. 
and  Richardson  Products  Co./Siouxland 
Propane  Co..  12  DOB  1 85.054  at  8ai64 
(1984).  and  cases  cited  therein. 

As  in  previous  cases,  only  claims  for 
at  least  $15  plus  interest  will  be 
processed.  We  have  found  in  the  past 
that  the  cost  of  processing  claims  for 
less  than  $15  outweights  the  benefits  of 
restitution.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  at  85.225.  See  also  10  CFR 
205.286(b}.  The  same  principle  applies 
here. 

If  valid  claims  in  either  of  the  two 
proceedings  exceed  the  funds  available 
in  the  particular  escrow  account,  all 
refunds  in  that  proceeding  will  be 
reduced  proportionately.  Actual  refunds 
will  be  determined  after  analyzing  all 
appropriate  claims. 


wholesale  customefs,  the  Conservative  PD&O 
proposed  that  such  pmchiaers  be  ineligible  to 
receive  refunds  in  this  proceeding.  Since  no 
objections  were  received,  tve  wiU  adopt  this 
proposal.  A  further  payment  to  these  firms  on  the 
basis  of  ttie  sales  covered  by  Qie  audit  would 
produce  a  double  refund.  However,  if  such  a 
customer  can  show  (hat  it  was  also  a  purchaser  of 
the  propane  sales  covered  in  this  proceeding,  and 
that  it  did  not  preriously  receive  a  refund  for  such 
purchases,  then  that  coslaeMr  may  apply  for  a 
refund  on  those  purchases. 

*  The  Conservative  voluiaetiic  factor  has  been 
calculated  from  information  contained  in  ERA'S 
audit  workpapers.  The  figure  was  derived  by 
dividing  the  $21,217  in  esctsw  by  the  8,516.182 
gallons  of  propane  soU  bjr  Conservative  to  its 
previously  uBrefuKlad  nisliMfTS  durii^  the  consrait 
order  period.  The  Panuan  volumetric  is  computed 
by  dividing  the  S«S.a0O  priAcipai  amount  by  the 
36.683.568  gallons  of  motorgasoliiie  and  No.  2  oil 
which  Parman  sold  tfaroughont  the  consent  order 
period. 


V.  Applications  for  Refund 

Throng  the  procedures  described 
above,  we  will  be  able  to  distribute  the 
Conservative  and  Parman  consent  order 
funds  as  equitably  and  efficiently  as 
possible.  Accordin^y,  we  will  now 
accept  Applications  for  Refund  from 
individuals  and  firms  that  purchased 
Conservative  propane  during  the  period 
November  1, 1973  tfirough  November  30. 
1975,  and  Parman  motor  gasoline  and/or 
No.  2  oil  between  November  1, 1973  and 
February  29, 1978.  Eligible  applicants 
include  subsequent  repurchasers  as  weU 
as  first  purchasers. 

There  is  no  specific  application  form 
which  must  be  used.  In  order  to  receive 
a  refund,  each  claimant  must  submit  the 
following  information: 

(1)  A  schedule  of  its  monthly 
purchases  of  Conservative  propane  or 
Parman  motor  gasoline  and/or  No.  2  oil 
during  the  appropriate  consent  order 
period  along  with  any  relevant 
information  necessary  to  support  its 
claim  in  accordance  «vith  the 
presimiptions  and  findings  outlined 
above.  If  the  ai^licant  was  an  indirect 
purdiaser  it  must  also  submit  the  name 
of  its  immediate  suppUer  and  indicate 
why  it  believes  the  product  claimed  was 
originally  sold  by  Conservative  or 
Parman; 

(2)  Whether  the  apphcant  has 
previously  received  a  refund,  directly  or 
throu^  price  rollbacks,  witfi  respect  to 
the  alleged  overcharges  identified  in  the 
ERA  audit  underlying  the  proceeding  in 
which  it  is  claiming  a  refund; 

(3)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the 
consent  order  period.  If  there  has  been  a 
change  in  ownership,  the  applicant  must 
provide  the  names  and  adchcsses  of  the 
other  owners,  and  should  either  state 
the  reasons  why  the  refund  should  be 
paid  to  the  applicant  rather  than  to  the 
other  owners  or  provide  a  signed 
statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund; 

(4)  whether  the  applicant  is  or  has 
been  involved  as  a  party  in  any  DOE 
enforcement  proceedings  or  private 
actions  filed  imder  section  210  of  the 
Economic  Stabilization  Act.  If  diese 
actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  appUcant  must 
keep  OHA  informed  of  any  change  in 
the  status  while  its  Application  for 
Refund  is  pending.  See  10  CFR  205.9(d); 
and 
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(5)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information. 

Fmally,  each  applicant  must  include 
the  following  statement:  "I  swear  [or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  beUef."  See  10  CFR 
205.283(c):  18  U.S.C  1001. 

An  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  appUcation  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  apphcant 
which  believes  that  its  ap{^ication 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted.  All  applications  should  refer  to 
the  appropriate  case  number  (HEF-0135 
for  Conservative  and  HEF-0145  for 
Parman)  and  should  be  sent  to:  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Ave.  SW., 
Washington.  DC  20585. 

It  is  therefore  ordered  that: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  National  Propane 
Corporation.  Conservative  Gas  Division 
pursuant  to  the  Consent  Order  executed 
on  September  26, 1979.  may  now  be 
filed. 

(2)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Parman  Oil  Corporation 
pursuant  to  the  Consent  Order  executed 
on  September  20, 1979,  may  now  be 
filed. 

(3)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  October  27.  igaa 
George  B.  Bresnay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  80-25179  Filed  11-6-88:  8:45  am] 

BILLINQ  COOC  M80-01-M 


Imptementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $15,907,485.76  (plus 
accrued  interest)  obtained  as  a  result  of 
a  settlement  agreement  which  the  DOE 
entered  into  with  Howard  Oil  Company, 


Inc.  of  Maspeth,  New  York  (Case  No. 
KEF-OOOe).  The  fund  will  be  available  to 
customers  who  purchased  middle 
distillates  and  residual  fuel  oil  from 
Howard  during  the  settlement  period. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  settlement 
fund  must  be  postmarked  on  or  before 
February  5, 1967,  and  should  be 
addressed  to:  Howard  Oil  Company 
Proceeding.  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  KEF-0006. 

FOR  RIRTfCR  IWfORMATION  COMTACT 

Ted  Hodistadt,  Assistant  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20SBS  (202)  252-4921. 


SUPPLEMENTARY  INTORMATIOW:  In 

accordance  with  {  205.282(c)  of  the 
procedural  regulations  of  die 
Department  of  Energy,  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  a  settlement  agreement 
entered  into  by  Howard  Oil  Company  of 
Maspeth.  New  York  and  the  DOE  which 
settled  possible  regidatory  violations  in 
the  firm's  sales  of  middle  distillates  and 
residual  fuel  oil  during  the  settlement 
period.  August  1973  tlvough  January  27. 
1981. 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  settlement  fund.  The 
Proposed  Decision  and  Order  discussing 
the  distribution  of  the  settlement  fund 
was  issued  on  August  12. 1986.  51  FR 
30420  (August  26. 1986). 

As  the  Decision  and  Order  indicates, 
applications  for  refunds  from  the 
settlement  fund  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Applications  will  be  accepted  from 
customers  who  purchased  middle 
distillates  or  residual  fuel  oils  from 
Howard  during  the  relevant  settlement 
period.  The  specified  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order.  The 
Decision  and  Order  reserves  the 
question  of  the  proper  distribution  of 
any  remaining  settlement  funds  until  the 
first-stage  claims  procedure  is 
completed. 
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Dated:  October  27. 1986. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
October  27. 1986. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  Howard  Oil  Company, 

Inc. 
Date  of  Filing:  October  28. 1985 
Case  Number:  KEF-0008. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
[DOE).  10  CFR  Part  205,  Subpart  V,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  October  28, 1985. 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received 
pursuant  to  a  Settlement  Agreement 
entered  into  by  the  DOE  and  Howard 
Oil  Company,  Inc.  of  Maspeth.  New 
York  (Howard).* 

I.  Background 

Howard  was  a  "reseller-retailer"  of 
middle  distillates  and  residual  fuel  oils 
as  those  terms  were  defined  in  10  CFR 
212.31,  and  was  therefore  subject  to  the 
Mandatory  Petroleum  Price  Regulations. 
As  a  result  of  an  ERA  audit,  the  ERA 
alleged  that  Howard  violated  the  price 
regulations  in  sales  of  middle  distillates 
and  residual  fuel  oil  during  1973  and 
1974  and  also  failed  to  pass  through  a 
refund  made  by  Sun  Oil  Company  (Sun) 
to  Howard  in  1974.  On  April  9, 1985, 
Howard  entered  into  a  Settlement 
Agreement  with  the  DOE  in  a 
proceeding  in  the  United  States  District 
Court  for  the  Eastern  District  of  New 
York.  DOE  v.  Howard  Oil  Co.,  Civ.  No. 
78-C-2002  (E.D.N.Y.  Apr.  9. 1985).  This 
agreement  settled  all  disputes  and 
claims  between  Howard  and  the  DOE 
regarding  the  firm's  compliance  with  the 
price  regulations  in  sales  of  petroleum 
products  during  the  the  period  from 
August  1973  through  January  27. 1981. 
Specifically.  Howard  agreed  to  remit 
$15.4  million  to  the  DOE  for  deposit  in 
an  interest  bearing  escrow  account.  Of 
that  amount.  $3  million  was  stated  to  be 
in  settlement  of  the  alleged  overcharges 
by  Howard  in  sales  of  middle  distillates 
and  residual  fuel  oil  during  1973  and 
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'  Other  parties  to  the  Settlement  Agreement  were 
York  Oil  Trading  and  Transport  Company  (York 
Oil):  South  Pacific  Oil  Company  Limited  (Sopac): 
Howard  Ross,  a  principal  stockholder  and  officer  of 
Howard.  York  Oil  and  Sopac:  H.  Peter  Ross,  a 
principal  stockholder  and  officer  of  York  Oil  and 
Howard:  and  Theodore  Ross,  a  principal 
stockholder  and  officer  of  York  Oil  and  Howard. 


1974;  $4.5  million  settled  allegations 
regarding  Howard's  failure  to  pass 
through  the  refund  received  from  Sun  in 
1974;*  and  $7.9  million  was  accrued 
interest  on  both  Howard's  alleged 
overcharges  and  the  Sun  refund  through 
October  31, 1984.* 

On  August  12, 1986,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  settlement  fund.  51 FR 
30420  (August  26, 1986).  We  stated  in  the 
PD&O  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  of  injuries  that  were 
experienced  as  a  result  of  actual  or 
alleged  violations  of  the  DOE 
regulations.  In  order  to  effect  restitition 
in  this  proceeding  we  proposed  to 
establish  a  claims  procedure  whereby 
applications  for  refund  would  be 
accepted  from  customers  who  can 
demonstrate  that  they  are  eligible  to 
receive  a  refund  from  the  monies 
remitted  by  Howard.  We  noted  that  the 
ERA  audit  files  identify  six  wholesale 
customers  and  three  groups  of 
unidentified  wholesale  customers  who 
purchased  either  middle  distillates  and/ 
or  residual  fuel  oil  from  Howard.  The 
audit  file  also  specifies  the  amounts 
these  individual  customers  and  classes 
of  purchaser  were  allegedly 
overcharged.  We  specifically  proposed 
to  refund  proportionate  shares  of  the 
settlement  fund  to  these  customers. 

In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  Proposed  Decision  was  published  in 
the  Federal  Register  and  comments  were 
solicited  regarding  the  proposed  refund 
procedures.  In  addition,  copies  of  the 
PD&O  were  mailed  to  potential 
claimants  identified  in  the  audit  file 
whose  addresses  were  available.  None 
of  Howard's  customers  submitted 
comments  on  the  proposed  procedures. 
Comments  were  submitted  by  the 
successor  to  Howard,  Rossrock 
Company.  Inc.  (Rossrock),*  and  the 
States  of  Pennsylvania,  California. 
Arkansas.  Delaware,  Iowa,  Louisiana, 
North  Dakota.  Rhode  Island,  and  West 
Virginia.  Rossrock  requests  that  any 
funds  remaining  after  first  stage  claims 
have  been  satisfied  be  returned  to 
Rossrock.  All  of  the  comments  received 
from  the  States  assert  that  they  are  the 
appropriate  recipients  of  second-stage 
refunds.  Furthermore,  California 
suggests  that  the  OHA  at  this  time 
propose  a  second-stage  refund 
procedure  to  avoid  delay  and  "assist  in 
the  expeditious  distribution  of  the  funds 
that  remain  when  the  first  stage  is 


completed."  Comments  at  2.  California 
reasons  that  the  "OHA  has  ample 
experience  upon  which  to  base  a 
proposal,  at  the  outset  of  each  refund 
proceeding."  Id.  Although  we  agree  that 
the  OHA  has  ample  experience  in  the 
refund  area,  it  is  this  experience  which 
dictates  to  us  that  we  wait  until  the  first 
stage  is  complete  before  we  propose 
second-stage  procedures.  Any  proposals 
concerning  residual  funds  would  be 
premature  since  the  amount  remaining 
after  all  meritorious  daims  have  been 
paid  directly  affects  the  appropriateness 
of  the  second-stage  distribution  scheme. 
See  Office  of  Enforcement,  9  DOE 
1182,508  (1981).  Therefore,  we  will  not 
address  the  issues  raised  by  Rossrock  or 
the  States  concerning  the  disposition  of 
any  residual  funds  until  all  meritorious 
first  stage  claims  have  been  paid. 

II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  It  is  the  DOE 
policy  to  use  the  Subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement,  9  DOE  \  82,553  (1982); 
Office  of  Enforcement,  9  DOE  ^  82.508 
(1981);  Office  of  Enforcement.  8  DOE 
11  82,597  (1981).  As  we  stated  in  the 
PD&O,  we  have  reviewed  the  record  in 
the  present  case  and  have  determined 
that  a  Subpart  V  proceeding  is  an 
appropriate  mechanism  for  distributing 
the  Howard  settlement.  We  will 
therefore  grant  the  ERA's  petition  and 
assume  jurisdiction  over  this  fund. 

III.  Refund  Procedures 

Since  we  have  not  received  any 
adverse  comments  regarding  our 
proposed  refund  procedures,  we  have 
determined  that  those  procedures 
should  be  adopted.  The  distribution  of 
refunds  will  take  place  in  two  stages.  In 
the  first  stage  reftind  monies  will  be 
refunded  to  those  whcJesale  customers 
who  purchased  Howard  middle 
distillates  or  residual  6iel  oil  during  the 
specific  time  periods  described  in  3je 
Settlement  Agreement  *  and  who 
demonstrate  that  they  were  injured  by 
Howard's  alleged  actions.  Such 
purchasers  must  file  claims  and 


■*  Subsequent  to  the  audit  period.  Howard  Oil 
Company,  Inc.  changed  its  name  to  Rossrock 
Company,  Inc. 


•  These  time  periods  are  dcscril>ed  in  Part  IIIB. 

infra. 


document  their  purchases  in  order  to  be 
eligible  for  a  portion  of  the  settlement 
funds. 

After  meritorious  claims  are  paid  in 
the  Hrst  stage,  a  second  stage  may 
become  necessary  to  distribute  any 
remaining  funds.  In  determining  the 
manner  of  indirect  restitution,  we  will 
act  in  accordance  with  the  provisions  of 
the  recently  enacted  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  (rf  19B6.  See  H JL  530a  Title  III.  99th 
Cong^  2d  Sess.,  132  Cong.  Rec.  H11319- 
21  (daily  ed.  October  17, 1986). 

A.  Refund  Claimants.  During  the  first 
stage  of  the  refund  process  the 
settlement  fund  will  be  distributed  to 
those  customrav  of  Howard  who  were 
injured  by  the  alleged  overcharges  or  by 
Howard's  alleged  failure  to  pass  through 
the  Sun  refund.  Since  the  Settlement 
Agreement  allocates  the  refund  monies 
to  alleged  violations  during  specific 
periods  of  time,  we  will  limit  eligibility 
to  firms  who  purchased  product  that 
was  sold  by  Howard  during  those 
periods.  See  Part  IIB,  infra.  We  expect 
that  claimants  will  fall  into  one  of  the 
following  general  categories:  (i) 
Resellers,  retailers  and  refiners 
(hereinafters  collectively  referred  to  as 
resellers]  who  resold  Howard  middle 
distillates  and  residual  fuel  oil.  (ii) 
individuals  or  firms  that  consumed 
Howard  petroleum  products  for  their 
own  use  [end-usersj.  or  (iii)  public 
utilities.  The  product  purchased  by  these 
claimants  will  have  been  purchased 
directly  from  Howard,  or  from  other 
firms  in  the  chain  of  distribution  leading 
back  to  Howard.  In  this  case,  the  ERA 
audit  files  identified  certain  customers 
who  may  have  been  injured  by 
Howard's  allegedly  wrongful  actions. 
These  parties  are  listed  in  the 
appendices  to  this  Decision  and  Order. 
In  our  view,  these  identified  customers 
are  only  some  of  the  parties  who  were 
adversely  affected,  at  least  initially,  by 
Howard's  alleged  overcharges  or  failure 
to  distribute  tfa^  Sun  refund.  We 
therefore  will  accept  refund  applications 
from  the  customers  identified  in  the 
Appendices  and  any  other  parties  who 
can  demonstrate  that  they  were  injured 
by  Howard's  pricing  practices. 

1.  Reseller  Showing  of  Injury.  As  in 
prior  refund  proceedings,  we  will  require 
claimants  who  were  resellers  of 
products  purchased  from  Howard  to 
demonstrate  that  during  the  settlement 
period  they  would  have  maintained  their 
prices  for  the  products  at  the  same  level 
had  the  alleged  overcharges  not 
occurred.  While  there  are  a  variety  of 
ways  to  make  this  showing,  a  reseller 
should  generally  demonstrate  that,  at 
the  time  it  purchased  the  product  from 
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Howard,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  to  its  customers  the  additional 
costs  associated  with  the  alleged 
overcharges.  •  See  OKC  Corp./Homet 
Oil  Co.,  12  DOE  \  85,166  (1985);  Tenneco 
Oil  Co. /Mid-Continent  Systems,  Inc.,  10 
DOE  1  B5.009  (1982).  In  addition,  a 
reseller  claimant  is  generally  required  to 
show  that  it  had  a  "bank"  of 
unrecovered  costs  in  cotler  to 
demonstrate  that  it  did  not  recover  the 
increased  costs  associated  with  the 
alleged  overcharges  by  increasing  its 
own  prices.  As  we  noted  in  the  PD&O, 
however,  the  maintenance  of  a  bank 
does  not,  however,  automatically 
establish  injury.  See  Tenneco  Oil  Co./ 
Chevron  U.SA.,  Inc.,  10  DOE  \  85,014 
(1982). 

2.  Small  Claims  Presumption.  As 
stated  in  the  PD&O,  we  recognize  that 
making  a  detailed  showing  of  injury  may 
be  too  complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amounts  of  Howard  petroleum  products. 
For  example,  such  firms  may  have 
limited  accounting  and  data-retrieval 
capabilities  and  therefore  may  be 
unable  to  produce  the  records  necessary 
to  prove  the  existence  of  banks  of 
unrecovered  costs,  or  that  they  did  not 
pass  on  the  alleged  overcharges  to  their 
own  customers.  We  also  are  concerned 
that  the  cost  to  the  applicant  and  to  the 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  of  injury  not  exceed  the  amount 
of  the  refund  to  be  gained.  In  the  past 
we  have  adopted  a  small  claims 
presumption  to  assure  that  the  costs  of 
filing  and  processing  a  refund 
application  do  not  exceed  the  bene^ts. 
See,  e.g.,  Marion  Corp..  12  DOE  |  85,014 
(1984)  (Marion).  We  will  adopt  such  a 
presumption  in  this  case.  Therefore,  any 
reseller  claiming  a  refund  of  $5,000  or 
less  need  only  document  its  purchase 
volumes  rather  than  make  a  detailed 
showing  of  injury  in  order  to  be  eligible 
to  receive  a  refund.'' 

3.  End-Users.  As  in  many  other  refund 
proceedings,  we  are  making  a  finding 
that  end-users  or  ultimate  consimiers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  covered  by  the 
Howard  settlement.  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  were  generally 
not  subject  to  price  controls  during  the 


*  These  aHeged  violations  would  have  been 
committed  by  either  Howard  or  by  Sun  and  passed 
through  by  Howard. 

'  As  in  prior  speical  refund  proceedings,  reseller 
applicants  whose  purchase  volume  might  qualify 
them  for  a  lat^r  refund  may  choose  to  limit  their 
claims  to  SS.OOO  in  lieu  of  making  a  detailed  showing 
of  injurj'. 


audit  peroid.  and  were  not  required  to 
keep  records  which  justified  selling 
price  increases  by  reference  to  cost 
increases.  See,  e.g.,  Marion;  Thornton 
on  Corp..  12  DOE  |  85,112  {1S64).  For 
these  reasons,  an  analyns  of  the  impact 
of  the  increased  coet  oif  petroleum 
products  on  the  final  prices  of  noo- 
petroleum  goods  and  services  would  be 
beyond  the  scope  of  this  special  refund 
proceeding.  See  Office  of  Enforcement. 
10  DOE  1 85X172  (1983);  see  also  Texas 
on  and  Gas  Corp..  12  DOE  f  85.089  at 
88,209  (1984)  and  cases  dted  therein.  We 
have  received  no  comments  objecting  to 
this  finding.  We  will  therefore  adopt  our 
proposal  that  end-users  of  Howard 
petroleum  products  need  only  document 
their  purchase  volumes  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

4.  Regulated  Firms.  Firms  whose 
prices  for  goods  and  services  are 
regulated  by  a  government  agency,  e.g., 
public  utilities,  will  also  not  be  required 
to  make  a  detailed  demonstration  of 
injury  in  this  case.  Although  these  firms 
generally  passed  overcharges  through  to 
their  customers,  they  generally  would 
pass  through  any  refunds  as  well. 
Therefore,  we  will  require  such 
applicants  to  certify  that  they  will  pass 
through  any  refund  received  to  their 
customers,  to  provide  us  with  a  full 
explanation  of  how  they  plan  to 
accomplish  this  restitution,  and  to 
explain  how  they  will  notify  the 
appropriate  regulatory  body  of  their 
receipt  of  the  refund  money.  See 
Dorchester  Gas  Corp..  14  DOE  1 85,240 
at  88.451  (1986). 

5.  Spot  Purchasers.  Resellers  that 
made  spot  purchases  fiom  Howard  will 
be  ineligible  to  receive  a  refund,  even  a 
refund  below  the  threshold  level,  unless 
they  can  make  a  showing  that  rebuts  the 
presumption  that  they  were  not  injured. 
As  we  have  previously  noted,  a  spot 
purchaser  woidd  not  have  made  spot 
purchases  of  a  firm's  product  at 
increased  prices  unless  it  was  also  to 
pass  through  to  its  customers  the  full 
amount  of  the  firm's  selling  price.  See 
Vickers.  8  DOE  at  85,396-97. 
Accordingly,  any  reseller  claimant  who 
was  a  spot  purchaser  must  submit 
evidence  to  rebut  the  spot  purchaser  and 
establish  the  extent  to  whidi  it  was 
injured  by  the  spot  purchase(s). 

6.  $15  Minimum.  We  will  also 
establish  a  minimum  amount  of  $15  for 
refund  claims.  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amoimts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See  Uban  Oil  Co.,  9 
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DOE  I  82.541  (1982);  See  also  10  CFR 
205.286(b). 

B.  Calculation  of  Refund  Amounts 

We  must  further  determine  the  proper 
method  for  dividing  the  settlement  fund 
among  successful  applicants.  The 
Settlement  Agreement  explicitly  states 
that  $3  million  (plus  interest)  is  intended 
as  restitution  for  alleged  overcharges  by 
Howard  during  1973  and  1974.  and  that 
$4.5  million  (plus  interest)  is  intended  as 
restitution  for  Howard's  failure  to  pass 
through  to  its  customers  Sun's  1974 
refund  for  overcharges  in  sales  of  No.  2 
oil  and  kerosene  to  Howard  in 
November  and  December  1973."  Since 
the  settlement  comprises  restitution  for 
two  very  different  types  of  allegation, 
we  will  establish  separate  refund  pools 
based  on  these  allegations.  One  refund 
pool  will  be  for  Howard's  middle 
distillate  and  residual  fuel  oil  customers 
during  the  period  from  August  19. 1973. 
when  the  price  regulations  went  into 
effect,  through  December  31. 1974,  and  a 
second  pool  will  be  for  the  customers  to 
whom  Howard  allegedly  failed  to  pass 
through  the  Sun  Oil  refund  to  which  they 
were  entitled  in  sales  of  No.  2  oils  and 
kerosene.  See  Gull  Industries,  Inc.,  14 
DOE  I  85,381  (1986).  The  former  pool 
totals  $7,776,743.71  consisting  of  $3 
million  plus  $4,776,743.71  interest  which 
accrued  on  the  alleged  overcharges  prior 
to  payment  to  the  DOE.  The  latter  pool 
totals  $8,130,722.05  consisting  of  $4.5 
million  plus  $3,630,722.05  interest  on  the 
unpaid  Sun  refund  accrued  prior  to 
payment. 

1.  Claims  Based  Upon  Howard's 
Alleged  Overcharges.  The  maximum 
potential  refund  for  the  identiHed  firms 
listed  in  Appendix  A  will  be  based  on 
the  amounts  they  were  allegedly 
overcharged,  as  indicated  in  the  Howard 


•  The  Settlement  Agreement,  f  2  states: 
Howard  Oil  will  pay  the  sum  of  $15,500,000  in  full 
settlement  of  the  above  captioned  civil  action 
through  November  1, 1984.  Of  that  amount, 
S3,00O.OIX)  is  paid  as  restitution  to  the  Department  of 
Energy  on  behalf  of  any  customers  of  Howard  Oil 
who  may  be  entitled  to  refunds  for  alleged 
overcharges  during  1973  and  1974:  $4,500,000  is  paid 
to  the  Department  of  Energy  on  behalf  of  customers 
of  Howard  Oil  who  may  be  entitled  to  refunds  in 
connection  with  the  refund  received  by  Howard  Oil 
from  Sun  Oil  Company  in  1974;  $7,900,000  is  paid  on 
account  of  claims  for  accrued  interest  on  the  alleged 
overcharges  and  the  Sun  Oil  refund  through  October 
31, 1964  and  $100,000  represent  civil  penalties  to  be 
paid  to  the  Treasury  of  the  United  States. 

We  recognize  that  the  time  periods  of  the  alleged 
violations  described  in  this  provision  of  the 
Settlement  Agreement  are  not  as  comprehensive  as 
the  August  1973  through  January  27, 1961  settlement 
period  established  by  provision  six  of  the 
Settlement  Agreement.  Nonetheless,  as  indicated 
above,  we  will  follow  the  specific  allocation  terms 
of  the  Settlement  Agreement. 


audit  files.^  To  calculate  the  size  of  each 
identified  firm's  potential  refund,  we 
will  multiply  the  alleged  overcharge 
amount  for  that  claimant  by  0.451478,  a 
pro  rata  factor  representing  the  portion 
of  the  total  allegeid  overcharges  that 
Howard  remitted  to  the  DOE  pursuant  to 
the  Settlement  Agreement.'"  In  addition, 
successful  applicants  will  receive  a  pro 
rata  share  of  the  interest  which  has 
accrued  since  the  deposit  of  the  funds 
into  the  escrow  account. 

For  firms  who  were  allegedly 
overcharged  by  Howard  but  who  are  not 
identified  in  the  audit  files,  we  will 
adopt  a  volumetric  refund  presumption. 
The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  by  a  firm  were  spread 
equally  over  all  gallons  of  product 
marketed  by  that  firm.  In  the  absence  of 
better  information  this  assumption  is 
sound  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This  presumption 
is  rebuttable,  however.  A  claimant 
which  believes  that  it  suffered  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence 
proving  this  claim  in  order  to  receive  a 
larger  refund.  See  Sid  Richardson 
Carbon  and  Gasoline  Co.  and 
Richardson  Products  Co./Siouxland 
Propane  Co.,  12  DOE  H  85,054  at  88,164 
(1984). 

Under  the  volumetric  system  we  are 
adopting,  a  claimant  will  be  eligible  to 
receive  a  reftmd  equal  to  the  number  of 
gallons  of  middle  distillates  and  residual 
fuel  oils  purchased  from  Howard 
between  August  19, 1973  through 
December  31, 1974.  times  the  volumetric 
factor.  The  volumetric  factor  for  this 
refund  pool  equals  $0.008186  per 
gallon."  In  addition,  successful 
claimants  will  receive  a  proportionate 
share  of  the  interest  which  has  accrued 
since  the  deposit  of  the  funds  in  the 
escrow  account. 

2.  Claims  Based  Upon  the  Sun  Oil 
Refund.  The  audit  files  show  four 


•  Although  we  recognize  that  the  ERA  audit  files 
do  not  provide  conclulive  evidence  as  to  the 
identity  of  all  allegedly  overcharged  parties  or  the 
amount  of  money  they  should  receive  in  a  Subpart 
V  proceeding,  we  will  use  this  information  in  the 
present  case  as  a  basia  for  identifying  overcharged 
customers  and  their  potential  refunds  since  it  can  be 
used  to  fashion  a  refuad  plan  which  will  correspond 
closely  to  the  injuries  experienced.  See  Marion. 

'°  The  alleged  overcharge  amount  upon  which 
Howard's  remittance  Was  based  included  accrued 
interest  through  October  31, 1984. 

' '  The  $0.008186  volumetric  factor  was  derived  by 
dividing  the  $6,280,461.49  balance  of  this  refund  pool 
by  767,127,246,  the  total  number  of  gallons  of  middle 
distillates  and  residual  fuel  oil  sold  by  Howard  to 
unidentified  wholesale  purchasers  during  the 
August  1973-December  1974  period. 


identified  purchasers  and  two  groups  of 
unidentified  customers  who  allegedly 
did  not  receive  their  ftill  share  of  the  Sun 
refund  from  Howard.  See  n.7,  supra.  To 
calculate  the  size  of  each  identified 
firm's  potential  refund,  we  will  multiply 
the  Sun  refund  amount  designated  for 
that  claimant  by  0.668646.  a  pro  rata 
factor  representing  the  portion  of  the 
total  Sun  refund  amount  that  Howard 
remitted  to  the  DOE  pursuant  to  the 
settlement."*  These  potential  refund 
amounts  are  set  forth  in  Appendix  B.*^ 
Also,  successful  applicants  will  receive 
a  pro  rata  share  of  the  interest  which 
has  accrued  since  the  deposit  of  the 
funds  in  the  escrow  account. 

The  unidentified  firms  who  are 
eligible  for  a  portion  of  the  Sun  Oil 
refund  consist  of  Howard  wholesale 
customers  that  purchased  kerosene  in 
November  1974  or  No.  2  oils  in 
November  or  December  1973.  The  audit 
files  set  forth  the  total  Sun  refund 
amounts  attributable  to  these  two 
groups.  Accordingly,  in  order  to 
calculate  refunds  for  claimants  in  these 
groups,  we  will  adopt  two  volumetric 
refund  amounts.'*  Based  upon  the 
information  available  to  us.  the 
volumertic  refund  amount  for 
unidentified  kerosene  purchasers  will  be 
$0.381705  per  gallon  ($403,169.98  divided 
by  1.056.233  gallons).  For  unidentified 
No.  2  oil  purchasers  the  volumetric 
refund  amount  will  be  $0.357903  per 
gallon  ($343,644.97  divided  by  960,161 
gallons).  Successful  claimants  will  also 
receive  a  proportionate  share  of  the 
interest  which  has  accrued  since  the 
deposit  of  the  funds  into  the  escrow 
account. 

IV.  Application  for  Refund  Procedures 

These  procedures  should  equitably 
and  efficiently  distribute  the  Howard 
Settlement  fund.  We  shall  now  accept 
applications  for  refund  from  eligible 
wholesale  customers  who  purchased 
middle  distillates  and/or  residual  fuel 
oil  during  the  relevant  time  periods.  All 
potential  applicants  should  review  the 
Appendices  of  this  Decision  and  specify 


"  The  Sun  refund  amount  upon  which  Howard's 
remittance  was  based  included  accrued  interest 
through  October  31, 1984. 

"  Since  York  Oil  is  affiliated  with  Howard  and 
was  a  party  to  the  Settlement  Agreement  {see 
footnote  1),  it  and  any  other  applicant  similarly 
affiliated  with  Howard  will  be  ineligible  for  refunds 
in  this  proceeding.  See  Daleo  PeUoleum  Inc..  14 
DOE  1  85,248  at  88.468  (198$);  Bayside  Fuel  Oil 
Depot  Corp..  13  DOE  1  B5,l$9  at  88.381-82  (1985). 

'*  These  volumetric  factors  were  derived  by 
multiplying  the  aggregate  Sun  refund  amounts 
attributable  to  the  respectiTe  customer  group  by  the 
pro-rated  overcharge  factor  0.866646,  arid  then 
dividing  each  amount  by  the  respective  number  of 
gallons  of  kerosene  and  Na  2  oils  sold  by  Howard 
during  the  applicable  time  period. 


the  refund  pool(8]  from  which  they  are 
requesting  a  refund.  There  is  no  official 
application  form.  Applications  for 
refund  should  be  written  or  typed  on 
business  letterhead  or  personal 
stationery.  The  following  information 
should  be  included  in  all  applications 
for  refund: 

1.  The  name  of  the  settlement 
agreement  firm,  Howard  Oil  Company, 
Inc.,  the  case  number,  KEF-0008,  and  the 
applicant's  name  should  be  prominently 
displayed  on  the  first  page. 

2.  The  name,  position  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  application. 

3.  The  manner  in  which  the  applicant 
used  the  Howard  petroleum  products, 
i.e.,  whether  it  was  a  reseller,  end-user, 
or  public  utility. 

4.  The  volume  of  Howard  middle 
distillates  and/or  residual  fuel  oil  that 
the  apphcant  purchased  in  each  month 
of  the  period  for  which  it  is  claiming  it 
was  injured  by  Howard's  alleged 
overcharges  and/or  failure  to  pass 
through  the  Sun  refund. 

5.  If  the  apphcant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of 
$5,000,  it  should  also: 

(a)  State  whether  it  maintained  banks 
of  unrecouped  product  cost  increases 
and  furnish  the  OHA  with  quarterly 
bank  calculations,  and 

(b)  Submit  evidence  to  establish  that 
it  did  not  pass  through  the  alleged  injury 
to  its  customers.  For  example,  a  firm 
may  compare  the  prices  it  paid  for 
Howard  petroleum  products  with  the 
prices  paid  for  that  product  by  its 
competitors  to  show  that  price  increases 
to  recover  alleged  overcharges  were 
infeasible. 

6.  If  the  apphcant  is  a  regulated  firm, 
e.g.,  a  pubHc  utility,  it  must: 

(a)  Certify  that  it  will  pass  through 
any  refund  received  to  its  customers, 
and  provide  the  OHA  with  a  full 
explanation  of  how  it  plans  to 
accompUsh  this  restitution,  and 

(b)  Explain  how  it  will  notify  the 
appropriate  regulatory  body  of  the 
receipt  of  the  refund  money. 

7.  If  an  applicant  purchased  Howard 
middle  distillates  and/or  residual  fuel 
oil  from  a  firm  other  than  Howard,  it 
must  establish  its  basis  for  the  belief 
that  the  product(s)  originated  with 
Howard  and  identify  the  reseller  from 
whom  the  product(8)  was  purchased. 

8.  A  statement  of  whether  the 
applicant  was  in  any  way  affiliated  with 
Howard.  If  so,  the  applicant  should  state 
the  nature  of  the  affiliation. 

9.  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  middle  distillates 
and/or  residual  fuel  oil  from  Howard 
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since  the  end  of  the  relevant  time 
periods.  If  so,  the  name  and  address  of 
the  current  (or  former)  owner  should  be 
provided. 

10.  A  statement  of  whether  the 
applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 
enforcement  actions.  If  these  actions 
have  been  terminated,  the  application 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  the  application  for  refund. 
See  10  CFR  205.9(d). 

11.  The  following  signed  statement:  I 
swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief. 

All  applications  for  refund  must  be 
filed  in  duplicate  and  must  be  filed 
within  90  days  after  puWication  of  this 
Decision  and  Order  in  the  Federal    - 
Register.  A  copy  of  each  apphcation  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Forrestal 
Building.  Room  lE-234. 1000 
Independence  Avenue,  SW., 
Washington,  DC.  Any  applicant  that 
believes  that  its  application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  its 
application  and  submit  two  additional 
copies  of  its  application  from  which  the 
material  alleged  to  be  confidential  has 
been  deleted,  together  with  a  statement 
specifying  why  the  information  is 
alleged  to  be  privileged  or  confidential. 

All  applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

It  is  TTierefore  Ordered  That: 

(1)  Applications  for  refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Howard  Oil  Company 
pursuant  to  the  Settlement  Agreement 
executed  on  April  9, 1985  may  not  be 
filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Date:  October  27, 1986. 

Appendix  A 


Customers  alleaedly  overcharged  by 


Melartol  Corp.' 

Orange  and  Rockland  Utilities.  Inc.. 


Potential  refurxJ 


Appendix  A— Continued 


Customara  a«egadlyo«wc«WB8d  by 

Potential  refund 

CaitXKirt  Curacao.  N  V  ' 

Texaco  Inc 

218.599.32 
72.344  94 

Unidentitied      Whotesala      CuBtomars 
(mddle  distillates,  reaxtual  fuel)  8/19/ 

73-12/31/74.. 


Total. 


•6.280.4C149 


7776.74371 


■Copies  o<  the  P040  miera  sent  to  these  firms  but  they 
were  returned  to  Itw  Ottce  because  of  outdated  addresses 
These  firms  may  still  appty  for  refunds 

'$0  006166  per  gallon. 


Appendix  B 

Sun  on  refund  customers 

Potential  refund 

Melanol  Corp ' 

S6  067  0?4  41 

Carbonit  Curacao  N  V.' 

York  0»  Trading  &  Transportation  Co. 
Inc.» 

910.153  03 

34SSl*i  R7 

Con  Edison 

Unidentified  Whotesale  Customers: 

Kerosene  sold  duhng  11/74 

40.913  79 

No.  2  oils  sold  from   11/6/73-12/ 
31/73 

Total 

■  Copies  of  Bw  PMO  were  sent  to  these  f»ms  but  they 
were  returned  to  this  Office  because  of  outdated  addresses 
These  firms  may  still  apply  for  refunds 

'  See  footnote  1 3  concerning  eligtxiity. 

'$0.381 70S  per  gallon 

'  $0.357903  per  gallon. 

[FR  Doc.  86-25180  Filed  11-6-86:  8:45  am] 
BILLING  CODE  M50-1-M 


$833,498.77 
371,83919 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59230A;  FRL-3105-21 

Certain  Chemical  Approval  of  Test 
Marketing  Exemption 

agency:  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-86-59.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  October  23, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  G.  Davidson,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794), 
Environmental  Protection  Agency,  RM. 
E-613,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202-382-3373). 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
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that  the  manufacture,  processing, 
distribution  in  commerce,  use.  and 
disposal  of  the  substance  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  Hnding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  appipved  TME-86-59. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specifled  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  those  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-86-59.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  those  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  dates  they  are  created,  and 
shall  make  them  available  for  inspection 
or  copying  in  accordance  with  section  11 
ofTSCA. 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicai!  must  maintain 
records  of  dates  of  the  shipments  to  the 
custodier  and  the  quantities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T-86-59 

Date  of  Receipt:  September  9, 1986. 

Notice  of  Receipt:  September  19, 1936 
(51  FR  33298). 

Applicant:  Confidential. 

Chemical:  (S)  Maleic  anhydride/ 
tetrahydrofuran  adduct  and  solution. 

Use:  (G)  Open,  non-dispersive  use  in 
resin  systems. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Manufacture; 
inhalation,  a  total  of  4  workers,  up  to  2 
hrs/day.  up  to  200  days/yr. 

Test  Marketing  Period:  Twelve 
Months. 

Commencing  on:  October  23, 1986. 

Risk  assessment:  No  significant  health 
concerns  were  identified.  Therefore,  the 
test  market  substance  will  not  present 


any  unreasonable  risk  of  injury  to 
health.  EPA  identified  potential 
environmental  concerns;  however,  no 
releases  of  the  test  market  substance  to 
the  environment  «re  anticipated. 
Therefore,  under  these  conditions  the 
test  market  substance  will  not  pose  any 
unreasonable  environmental  risk. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  findings  that  the 
test  market  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  October  23,  1986. 
Charles  L.  Elkins. 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  86-24994  Rled  11-6-86:  8:45  am] 
BILLING  COOE  SS60-S0-M 

[OPTS-51465D;  FRL-3105-3] 

Certain  Chemical  Premanufacture 
Notice;  Termination  of  Review  Period 

agency:  Office  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  revoking  the 
remaining  portion  of  a  90-day  extension 
of  the  review  period  for  (PMN)  P-83-677, 
under  the  authority  of  section  5(c)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Gibson,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency.  Rm.  E-609.  401  M  St., 
SW.,  Washington,  DC  20460.  (202-382- 
3394). 

SUPPLEMENTARY  INFORMATION:  The 

original  90-day  review  period  for 
Premanufacture  Notice  (PMN)  P-63-677 
was  scheduled  to  expire  on  July  26, 1983. 
EPA  published  a  section  5(c)  extension 
notice  for  the  PMN.  in  the  Federal 
Register  of  July  27. 1983  (48  FR  34121),  to 
provide  the  Agency  with  sufficient  time 
to  issue  an  order  under  section  5(e).  The 
Order  would  have  prohibited  the 
Company  from  manufacturing  the  PMN 
substance  in,  or  importing  it  into,  the 
United  States  pending  the  submission 
and  evaluation  of  test  data  addressing 
the  potential  risk  of  injury  to  human 
health.  The  company  suspended  the 
notice  review  period  and  submitted 
more  health  data  end  other  information. 
In  light  of  this  new  data  and 
information,  EPA  concluded  that  there 
were  no  longer  significant  concerns  for 
the  PMN  substance.  The  review  period. 


including  the  extension  under  section 
5(c),  is  scheduled  to  expire  October  21, 
1986. 

Therefore,  EPA  is  revoking  the 
remaining  portion  of  the  extended 
review,  effective  immediately. 

Dated:  October  B,  1986. 
Charles  L  Elkins. 

Director.  Office  of  Toxic  Substances. 
[FR  Doc.  86-24995  Filed  §1-6-8*  8:45  am)      ■ 

BtLUNG  CODE  S5«0-50-«i 
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Environmentai  impact  Statements  and 
Reguiations  Prepared  October  20 
through  24, 1986;  AvailabiUty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  20, 1986  through 
October  24. 1986  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
February  7, 1986  (51  FR  4804). 

Draft  EISs 

ERP  No.  D-AFS-L65103-WA.  RaUng 
EC2,  Wenatchee  Nafl  Forest,  Land  and 
Resource  Mgmt.  Plan.  WA.  SUMMARY: 
EPA  suggested  more  detailed  direction 
be  included  in  the  Standards  and 
Guidelines  of  the  ElS/Plan  to  ensure 
adequate  protection  of  water  quality 
and  beneficial  uses.  In  particular,  EPA 
suggested  that  the  final  documents 
include  a  specific  commitment  to  collect 
necessary  baseline  data  for  fisheries 
and  soils  prior  to  initiating  activities, 
and  provide  a  more  detailed  monitoring 
program  that  both  adequately  addresses 
the  plan's  Standards  and  Guidelines  and 
can  rectify  the  significant  data  gaps 
existing  for  some  of  the  Forest's 
resources. 

ERP  No.  D-COE-G32051-TX.  Rating 
E02.  Galveston  Bay  Area  Navigation 
Improvements.  Houston  Ship  and 
Galveston  Channels.  TX.  SUMMARY: 
EPA's  review  has  identified  significant 
environmental  impact  with  the  HG50 
proposal  and  believea  such  impacts  can 
be  avoided  or  significantly  minimized 
with  the  selection  of  other  or  newly 
developed  alternatives.  The  selection  of 
the  HG50  Plan  was- primarily  based 
upon  maximization  o£  navigation 
benefits  only.  EPA  believes  this  is 
inconsistent  with  the  itated  National 
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Filed  October  27. 1986  Through  October 
31. 1986,  Pursuant  to  40  CFR  1506.9. 

EIS  No.  860433,  Draft,  FHW,  CA,  CA-1 
Highway  Improvement.  Carmel  River 
Bridge  to  CA-17,  CA-es/Pacific  Grove 
Interchange.  Monterey  County.  Due: 
January  11. 1987.  Contact:  C.  Glenn 
Clinton  [916)  551-1310. 

EIS  No.  860444.  Final  FHW.  IL.  US  51/ 
FAP-412  Improvement.  1-55  at 
Bloomington-Normal  to  IL-71  near 
Oglesby.  Due:  December  8. 1988, 
Contact:  Jay  Miller  (217)  492-4800. 

EIS  No.  860445,  Pin*l,  FHW.  TN.  TN 
Connector  Route  Construction,  TN-6/ 
US  31  to  1-65,  Maury  and  Williamson 
Counties,  Due:  December  8, 1986, 
Contact:  Thomas  Ptak  (615)  736-5394. 

EIS  No.  860446,  Report,  COE,  OK,  Parker 
Lake.  Muddy  Boggy  Creek 
Multipurpose  Project,  Effects  of 
Dredged  or  Fill  Material  Discharges 
into  Waters.  Evaluation.  Coal  County, 
Contact:  Richard  Makinen  (202)  272- 
0166. 

EIS  No.  860447.  Final,  AFS.  MM,  Carson 
National  Forest,  Land  and  Resource 
Management  Plan,  Due:  December  8, 
1986.  Contact:  John  Bedell  (505)  758- 
6200. 

EIS  No.  860448,  Final.  MMS.  AL,  MS.  LA. 
TX,  1987  Central  and  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OC8) 
Oil  and  Gas  Sales  Nos.  110  and  112. 
Lease  Offering,  Due:  December  8, 
1986.  Contact:  Archie  Melancon  (202) 
343-6264. 

EIS  No.  860449,  Final.  BLM,  WY,  Under 
Resource  Area,  Resource 
Management  Plan,  Due:  December  8, 
1986,  Contact:  Jack  Kelly  (307)  332- 
7822. 

EIS  No.  860450,  FSuppl.  FHW.  RI. 
Woonsocket  bidustrial  Highway/RI- 
99  Construction,  1-295  Interchange  to 
RI-146/R1-146A  with  Connection  to 
RI-122/Mendon  Road,  Due:  December 
8. 1966,  Contact:  Gordan  Hoxie  (401) 
528-4541. 

EIS  No.  860451,  Draft,  APH,  SEV,  PRO, 
1987  Rangeland  Grasshopper 
Cooperative  Management  Program, 
Due:  December  22, 1986.  Contact: 
Charles  Bare  (301)  436-8295. 

Amended  Notice 

EIS  No.  860392.  Draft.  AFS,  CA, 
Mendocino  National  Forest,  Land  and 
Resource  Management  Plan,  Due: 
February  2, 1987,  Published  FR  10-03- 
86— Review  period  extended. 

EIS  No.  860339.  Draft,  AFS.  CA. 
Eldorado  National  Forest,  Land  and 
Resource  Management  Plan,  Due: 
January  10, 1987,  Published  FR  8-29- 
86— Review  period  extended. 


Dated:  November  4, 1986. 
Ricfaard  E.  Sanderaon, 
Director,  Office  of  Federal  Activitiea. 
[FR  Doc.  86-25228  Filed  11-6-86;  8:45  am) 

BILUNO  CODE  SS6&-S0-M 


[SAB-FRL-3106-7] 

Science  Advtsorf  Board  Stratospheric 
Ozone  Sut>commitee;  Open  Meeting 

Under  Pub.  L  9^-463,  notice  is  hereby 
given  of  a  two  day  meeting  of  the 
Stratospheric  Ozone  Subcommittee  of 
the  Science  Advisory  Board.  The 
meeting  will  be  held  on  November  24- 
25, 1986  at  the  Hyatt  Regency  Bethesda 
Hotel,  1  Bethesda  Metro  Center, 
Bethesda,  MD  20814.  The  meeting  will 
begin  at  8:30  a.m.  each  day  and  will 
adjourn  at  approximately  3:00  p.m.  on 
November  25. 

This  is  the  first  ineeting  of  the 
Stratospheric  Ozone  Subcommittee.  The 
purpose  of  the  meeting  is  to  provide  the 
Subcommitte  with  the  opportunity  to 
conduct  an  independent  scientific 
review  of  the  scientific  adequacy  of  the 
assumptions,  interpretations  and 
conclusions  of  scientific  information 
used  by  the  U.S.  Bivironmental 
Protection  Agency  in  preparing  its  draft 
document 

An  Assessment  of  the  Risks  of 
Stratospheric  Modification 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  about  the  meeting 
should  notify  Dr.  Terry  F.  Yosie. 
Director,  Science  Advisory  Board  or 
Mrs.  Joanna  Foellmer,  secretary,  at  (202) 
382-4126.  Seating  is  limited,  therefore, 
notification  of  your  attendance  must  be 
received  by  November  14, 1986. 
Opportunity  will  be  provided  for 
members  of  the  pubUc  to  make  oral 
presentations  to  the  Subcommitte,  and  a 
total  time  of  one  hour  is  available  for 
this  purpose.  Written  scientific 
comments  will  be  accepted  in  any  form. 
Any  member  wishing  to  present  oral 
comments  should  notify  Dr.  Yosie  by 
close  of  business  November  14, 1986.  A 
copy  of  the  Subcommittee  roster  is 
available  upon  request. 

EPA  submitted  its  draft  document.  An 
Assessment  of  the  Risks  of 
Stratospheric  Modification,  to  the 
Science  Advisory  Board  on  October  23, 
1986,  and  also  has  released  it  for  public 
review  and  comment. 

Until  the  SAB  review  is  completed 
and  the  document  revised,  the 
Assessment  will  not  represent  the 
official  views  of  3>A.  The  estimates  of 
risks  in  the  document  and  the  numbers 
contained  in  it  should  be  viewed  as 


preliminary,  and  EPA  requests  that  they 
not  be  cited  or  quoted. 

The  document  contains  no 
recommendations  for  risk  management 
actions.  Rather,  it  is  a  compilation  of 
scientific  assessments  of  risks.  When 
reviewed  and  revised  it  will  serve  as  the 
basis  for  EPA  decisionmaking.  Thus,  the 
review  that  is  now  being  initiated  is 
solely  a  scientific  review. 

The  Assessment  buthls  on  the 
atmospheric  assessments  conducted  by 
the  World  Meteorological  Organization, 
National  Aeronautics  and  Space 
Administration,  National  Oceanic  and 
Atmospheric  Administration,  the 
Chemical  Manufacturers'  Association, 
and  other  national  and  international 
scienti^c  organizations.  Much  of  this 
previous  work  has  already  been  peer 
reviewed. 

The  Assessment  addresses  and 
integrates  information  in  a  variety  of 
areas:  Industrial  emissions  of  trace 
gases  that  can  modify  the  stratosphere; 
biogenic  emissions  of  euch  gases; 
possible  changes  in  atmospheric 
concentrations  which  may  occur  in 
response  to  these  atmospheres;  the 
response  of  ozone  in  the  stratosphere  to 
these  changes;  the  response  of  the  global 
climate  system  to  stratospheric 
modiHcation  and  trace  gas  build  up; 
basal  and  squamous  skin  cancers; 
melanoma;  immune  suppression  by 
ultraviolet  radiation;  crop  and  terrestial 
ecosystem  effects;  aquatic  system 
effects;  the  effects  of  UV-B  on  polymers; 
the  effects  of  UV-B  on  tropospheric  air 
quality;  sea  level  rise;  and  the  effects  of 
climate  change. 

In  some  cases  qualitative  assessments 
are  made  of  these  imfiact  areas;  in  other 
cases  quantitative  estimates  are  made. 
In  all  cases,  uncertainties  are  identified 
and  their  ramification!  examined.  An 
effort  is  made  to  examine  how  these 
areas  are  linked  together  so  that  the 
risks  can  be  examined  over  time. 

The  reviewed  and  revised  Assessment 
will  serve  as  a  basis  for  EPA  to  decide 
what  regulations,  if  any,  to  adopt  EPA 
is  scheduled  to  propose  a  decision  on 
regulation  of  chlorofluorocarbons  by 
May  1, 1987  and  to  make  a  final  decision 
on  such  regulation  by  November  1, 1987. 
In  addition,  international  negotiations 
are  underway  under  the  United  Nations 
Enviroiunental  Programme  to  develop  a 
protocol  to  limit  chlorofluorocarbons 
globally. 

The  risk  assessment  document.  An 
Assessment  of  the  Risks  of 
Stratospheric  Modificotion,  can  be 
obtained  by  contacting  Maria  Tikoff, 
U.S.  Environmental  Pivtection  Agency, 
PM-220. 401  M  Street,  SW.,  Washington, 
DC  20460  or  by  calling  (202)  382-4036. 
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EPA's  Office  of  Air  and  Radiation  is 
also  accepting  public  comment  on  the 
risk  assessment  docimient.  Written 
comments  should  be  submited  (in 
duplicate  if  possible)  to:  Central  Docket 
Section  (LE-130),  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-a6-18.  401  M  Street.  SW.. 
Washington,  DC  2046a  Comments  will 
be  accepted  until  December  12, 1986. 

A  copy  of  the  risk  assessment 
document  and  comments  received  will 
be  available  for  review  at  the  Public 
Information  Reference  Unit,  (202)  382- 
5926.  EPA  Headquarters  Library,  401  M 
Street.  SW..  Washington.  DC  20460. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  The  same  materials  may  also  be 
found  in  Docket  No.  A-86-ia  The 
docket  is  located  at  the  above  address 
in  the  West  Tower  Lobby.  Gallery  1,  and 
may  be  inspected  between  8:00  a.m.  and 
4:00  p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  by  EPA  for  copying 
docket  materials. 

Dated:  October  31, 1986. 
Terry  F.  Yosie, 
Director,  Science  Advisory  Board. 

Dated:  October  31, 1986. 

I-  Craig  Potter. 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  86-25196  Filed  11-6-86;  8:45  am] 

BIUJNG  CODE  «a»-5IMI 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  SutHnltted  to  Office  of 
Management  and  Budget  for  Review 

October  30. 1986 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.3507). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget,  Room  3235 
NEOB.  Washington,  DC  20503.  (202}  395- 
4814. 

OMB  No.:  3060-0235 
Title:  Part  31— Uniform  System  of 

Accounts 
Action:  Extension 


Respondents:  Common  carriers 
Estimated  Annual  Burden:  234 

Responses:  68  Recordkeepers; 

3,326,264  Hours 

Federal  Communications  Commisaion. 

William ).  Tiicuico, 

Secretaty. 

(FR  Doc  8»-25163  Filed  11-6-86;  8:45  am] 
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Public  Information  Collection 
Requirement  Approved  by  Office  of 
Management  and  Budget 

October  30. 1986. 

The  following  information  collection 
requirement  was  approved  by  the  Office 
of  Mangement  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  (44  U.CS.  3507  et  seq.)  on 
September  30. 1988.  For  furdier 
information  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513. 

OMB  Number  3060-0166 

Tide:  Part  42— Preservation  of  Records 

of  Communication  Common  Carriers 
Action:  Revision 
Respondents:  Communication  common 

carriers 
Estimated  Annual  Burden:  68 

Recordkeepers;  136  Hours 

This  information  collection 
requirement  has  been  approved  for  use 
through  September  30, 1986. 

Federal  Communications  Commission. 

William  ].  Tricarico, 

Secretary. 

(FR  Doc.  86-25164  Filed  11-6-86;  8:45  am] 
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[Report  No.  CF-3] 

Window  Notice  for  the  filing  of  FM 
Broadcast  Applications 

Released:  October  28, 1966. 

Notice  is  hereby  given  that 
appUcations  for  vacant  FM  broadcast 
allotment(8)  listed  below  may  be 
submitted  for  filing  during  the  period 
beginning  on  the  date  of  release  of  this 
pubUc  notice  and  ending  December  8, 
1986  inclusive.  Selection  of  a  permittee 
from  a  group  of  acceptable  applicants 
will  be  by  the  Comparative  Hearing 
process.  See  5  73.3564(d)(5)  of  the 
Commission  Rules. 

Channel— 244  A 

Moab.  UT 

Channel— 214  C 

Garberville.  CA 
Channel — 296  A 

Sweet  Home,  OR 


Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

[FR  Doc.  8&-2S165  Filed  11-6-86:  8:45  am] 

BIUJNQ  CODE  STia-OI-M 


[REPORT  NO.  1626] 

Petitions  for  Reconsideration  of 
Actions  hi  Rulemaking  Procedures 

November  3. 1986. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursucmt  to  47 
CFR  1.429(e).  The  fuU  text  of  these 
documents  are  avaUable  for  viewing  and 
copying  in  Room  239, 1919  M  Sti«et, 
NW.,  Washington,  DC  or  may  be 
purchased  bom  the  Commission's  copy 
contractor,  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  within  15 
days  after  publication  of  this  Public 
Notice  in  the  Federal  Register.  RepUes  to 
an  opposition  must  be  filed  within  10 
days  after  the  time  for  filing  oppositions 
has  expired. 

Subject:  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Woodstock  and 
Broadway,  Virginia) 
Number  of  petitions  received:  1 

Subject:  Amendment  of  Part  97  of  the 
Commission's  Rules  to  Permit 
Volunteer-Examiner  Coordinators 
(VECs)  to  Maintain  Pools  of 
Questions  for  Amateur  Operator 
Examinations.  (PR  Docket  No.  85- 
196] 
Number  of  petitions  received:  1 

Subject:  WATS-Related  and  Other 
Amendments  of  Part  69  of  the 
Conunission's  Rules.  (CC  Docket 
No.  86-1) 
Number  of  petitions  received:  1 

Federal  Communications  Commission. 

Williani  |.  Tricarico. 

Secretary. 

[FR  Doc.  86-25166  Filed  11-6-86;  8:45  am] 

BILUNQ  CODE  «71I-01-M 


Applications  for  Consolidated  Hearing; 
Companion  Broadcasting  Service  Inc^ 
etal. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appkcam.  ctty.  and  Stat* 

File  No. 

MM 

Docket 

Na 

A.  Companion  BroadcnSng 
Swica.   Inc.;   Andtfuaia. 
AU 

BPH-84091BJC 

86-401 

BEST  COPY  AVAILABLE 


I 
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Appicwit.  dty,  and  Slate 


B.  Jalkay  Jaroma  Jackion 
and  Mdiaal  Pumal,  d/ 
b/a  JackaotvPumai 
Broadcaating  Co.;  Anda- 
.AL 


2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Comparative.  A,  B 

2.  UlUmate.  A,  B 

3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  |an  Gay, 

Assistant  Chief  Audio  Services  Division  Mass 

Media  Bureau. 

[FR  Doc.  86-25167  Filed  ll-6-«6;  8:45  am] 
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Applications  for  Consolidated  Hearing; 
Kimlierty  Harrison  et  ai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  cily  and  State 

File  No. 

MM 

Docket 
No. 

A.  KMMfly  Haniion;  G^ 
veaton.  TX. 

B.  Iivin  Oavia,  Galveston. 
TX. 

C.  Elan   Louiaa   Qardner 
Galveston.  TX. 

BPH-840423K3 

BPH-«41114ND 

BPH-841114MN 

86-403 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 


consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  PR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  City  Coverage-4^,  B,  C 

2.  Air  Hazard,  B 

3.  Comparative,  A  B,  C 

4.  Ultimate,  A.  B,  C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800).  j 

W.  Ian  Cay,  ' 

Assistant  Chief.  Audio  Services  Division 
Mass  Media  Bureau. 
[FR  Doc.  86-25168  Filed  ll-ft-a8;  8:45  am] 

BILUNO  CODE  6712-«1-M 


Applications  for  Consolidated  Hearing, 
Charles  J.  Saltanan  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Appficant  city,  and  state 

File  No. 

Docket 
No. 

A.  Chades  J  Saltzman; 

BPH-B50702MC 

8»-402 

Van  Buren.  IN. 

B.  Marion  College:  Van 

BPH-fl50711MI 

Buren,  IN. 

C.  Umterger  Radio;  Van 

BPH-850711MJ 

Buren.  IN. 

D.  Manon  Radio  Corp.; 

BPH-850711ML 

Van  Buren,  IN. 

E.  Randall  L  (Ron) 

BPH-«50712MP 

Houston;  Van  Buren, 
IN. 
F.  Altcom  o<  Indtana, 

BPH-«50712MQ 

Inc.;  Van  Buren,  IN. 

2.  Pursuant  to  section  30g(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  PR  19347,  May  29, 1986. 


The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Main  Studio,  B 

2.  Air  Hazard,  A.CF, 

3.  Comparative,  ALL 

4.  Ultimate,  ALL 


3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  «ipplicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washiogton  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  86-25169  Filed  11-6-86;  8:45  am] 

BILUNG  CODE  67t2-01-M 


Applications  for  Consolidated  Hearing; 
Winstanley  Broadcasting  inc.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  city  and  State 

File  No. 

MM 

Docket 
No. 

A.  Winstanley  Bmedcasting. 
Inc.;  Panama  City  Baacti. 
FL. 

B.  Marcus   D.   Sloan  and 
Hetlinda  VaUez  Thoinp- 
son    d/b/a    Gulf    Coast 
Broadcasting;       Panama 
City  Beach.  FL 

C.  Jane  O'Quinn  and  Kim 

BPH-e40210AS 

BPH-840228CA 

BPH  640608IA 

86-382 

E.  Walker  d/b/a  Panama 
City  Be«»  Broadcasters; 
Panama  City  Beach.  FL. 

D.  Quit   Property  and   In- 
vestment      Co.,       Inc.; 
Panama  CHy  Beach,  FL. 

E.  Bay  One  Hundred,  kK.; 
Panama  CHy  Beach,  FL 

BPH-B40611IG 

BPH-«40611IS 

2.  Pursuant  to  section  309(e)  of  the 
Conununications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are. set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
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whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Air  Hazard,  B,  D 

2.  Comparative,  A,  B,  C,  D,  E 

3.  Ultimate.  A.  B,  C,  D,  E. 

3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceedhig  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 
IFR  Doc.  8ft-25170  Filed  11-6-86;  8:45  am] 

BILUNa  CODE  •712-01-M 


FEDERAL  RESERVE  SYSTEM 

The  Bank  of  New  York  Co^  Inc^ 
Formation  of,  Acquisition  l»y,  or 
Merger  of  Bank  HokRng  Companies; 
and  AcqulsitkMi  of  Nonlianking 
Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holdhii, 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  aa  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21. 
1986. 

A.  Federal  Reserve  Bank  of  New  Yoric 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  The  Bank  of  New  York  Company, 
Inc..  New  York,  New  York;  to  acquire 
100  percent  of  the  voting  shares  of  North 
American  Banoorp,  Inc.,  Garden  City, 
New  York,  and  thereby  indirectly 
acquire  Long  Island  Trust  Company, 
N.A.,  Garden  City,  New  York. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
NABAC  Investment  Services.  Inc., 
Garden  City,  New  York,  and  thereby 
engage  in  securities  brokerage  services, 
related  securities  credit  activities 
pursuant  to  Regulation  T  and  incidental 
activities  such  as  offering  custodial 
services,  IRAs  and  management  services 
pursuant  to  §  225.25(b](15)  of  the  Board's 
Regulation  Y. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  November  3, 1986. 

James  McAfas, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-25143  Filed  11-6-86;  8:45  am] 

MLUNO  CODE  •210-01-M 


Citicorp;  Proposal  To  Issue  Variably 
Denominated  Payment  Instruments 
Having  Unlimited  Maximum  Face 
Values 

Citicorp,  New  York,  New  York,  has 
applied,  pursuant  to  S  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cH8))  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(aX3)).  for  permission  to  engage 
directly  or  indirectly  through  its 
subsidiary.  Citicorp  Services  Inc., 


Chicago.  Illinois,  in  the  issuance  of 
variably  denominated  pa3nnent 
instruments  ¥nthout  limitation  as  to 
their  face  anotint  The  Board  previously 
has  approved  the  issuance  of  certain 
payment  instruments  witfi  no  maximum 
limitation  on  their  face  amount  but 
subject  to  a  number  of  restrictions 
absent  in  the  instant  application.  Wells 
Fargo  &  Company.  72  Federal  Reserve 
Bulletin  148  (1908). 

In  the  current  proposal,  Citicorp 
proposes  to  issue  payment  instruments 
through  nonaffiliates  as  well  as  through 
its  own  depository  institution 
subsidiaries.  Where  payment 
instruments  are  issued  or  sold  by  these 
nonaffiliates.  Citicorp  proposes  that 
reserve  requirements  be  eliminated. 
Where  payment  instruments  with  face 
amounts  of  over  $10,000  are  issued  or 
sold  by  Citicorp  affiliates,  Citicorp 
would  place  only  the  excess  over 
$10,000,  rather  than  the  entire  face 
amount,  in  demand  deposit  accounts  at 
Citicorp  bank  subsidiaries  until  the 
instruments  are  paid. 

The  issue  presented  by  this 
application  is  whether  the  proposal  is 
consistent  with  the  policies  expressed 
by  the  Board  in  its  Wells  Fargo  order. 

In  its  Wells  Fargo  order,  the  Board 
expressed  concern  that  the  issuance  of 
such  instruments  by  a  bank  holding 
company  or  its  nonbanking  subsidiaries 
with  a  face  amount  of  over  $10,000  could 
result  in  an  adverse,  possibly  erosive, 
effect  on  the  reserve  base,  and  hence  an 
adverse  effect  on  monetary  policy, 
because  such  instruments  generally  are 
not  subject  to  transaction  account 
reserve  requirements.  In  that  regard,  the 
Board  conditioned  its  approval  of  the 
proposal  on  a  commitment  that  Wells 
Fargo  cause  to  be  deposited  into  a 
demand  deposit  account  at  its  bank 
subsidiary  all  of  the  proceeds  of  any 
official  check  having  a  face  value  in 
excess  of  $10,000,  thereby  rendering  the 
proceeds  subject  to  reserve 
requirements,  llie  Board  also  made  its 
approval  subject  to  its  own  continued 
evaluation  of  the  activity's  potentially 
adverse  effects  on  monetary  policy. 

Citicorp  contends  that  since  its 
nonbanking  competitors  in  this  activity 
are  not  required  to  maintain  reserves 
with  respect  to  the  instruments.  Citicorp, 
which  is  so  required,  is  at  a  competitive 
disadvantage.  Citicorp  claims  that  it 
cannot  simultaneously  comply  with  the 
reserve  requirements  and  competitively 
price  its  services.  Citicorp  also  aigues 
that  its  proposal  would  not  adversely 
affect  monetary  policy  because:  (1)  "The 
volume  of  third-party  remittance  service 
checks  outstanding  is  only  a  small  part 
of  the  total  money  supply,  (2)  seasonal 
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fluctuation  in  the  volume  of  remittance 
service  balances  is  large  but  predictable, 
while  irregular  variations  are  modest; 
and  (3)  Citicorp  plans  to  prepare 
frequent  timely  reports  of  the  amounts 
issued  by  bank  and  non-bank  clients. 

Interested  persons  may  express  their 
views  in  writing  on  the  question  of 
whether  consummation  of  this  proposal 
can  "reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efHciency.  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  Williams  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551.  not  later  than  November  28, 
1986.  Any  request  for  a  hearing  must,  as 
required  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  in  lieu  of  a 
hearing,  identifying  speciHcally  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  apphcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3. 1986. 
lame*  Mc  Afae. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-25144  Filed  11-6-86:  8:45  am] 

MUJNQ  CODE  6210-01-M 


First  Hawaiian,  Inc^  Acquisition  of 
Company  Engaged  in  Permissible 
NontMnking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  {f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lien  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  26, 
1986. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  First  Hawaiian,  Inc.,  Honolulu, 
Hawaii;  to  acquire  Crocker  Financial 
Corporation,  Ltd.,  Honolulu,  Hawaii, 
and  thereby  engage  in  operating  an 
industrial  bank,  Morris  Plan  bank,  or 
industrial  loan  company  pursuant  to 
§  225.25(b)(2)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25145  Filed  11  -6-66:  8:45  am) 

BILUNG  CODE  621IH>1-«I 


First  Mid-Illinois  Bancshares,  inc.,  et 
al.;  Notice  of  Applications  To  Engage 
de  Novo  in  Permissible  Nonbanldng 
Activities  i 

November  3,1986. 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offlces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  In  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  November  26. 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Mid-Illinois  Bancshares,  Inc., 
Mattoon,  Illinois;  to  engage  de  novo 
through  its  subsidiary  Mid-Illinois  Data 
Services.  Inc.»  Mattoon,  Illinois,  in 
providing  data  processing  services 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Illinois. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  Mission  Valley  Bancorp, 
Pleasanton.  California;  to  engage  de 
novo  in  providing  investment  and 
financial  advice  in  rtal  estate 
development  to  non-depository 
institutions  or  individuals  who  would 
hold  equity  interests  in  real  estate 
development  projects  as  limited 
partners  including  project  location, 
analysis,  monitoring  (contract  and 
document  review,  site  inspection, 
market  analysis  review,  financial 
accounting,  budgetary  analysis  and 
reporting  to  investor,  pursuant  to 
§  225.Z5(b)(4)  of  the  Board's  Regulation 
Y. 
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2.  The  TokaiBank.  Ltd.,  Nagoya. 
Japan;  to  engage  de  novo  through  its 
subsidiary,  Tokai  Trust  Company  of 
New  York,  New  York.  New  York,  in 
trust  company  activities  permissible 
under  S  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3, 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25146  Filed  11-6-88;  8:45  am] 

BILUNG  CODE  6210-01-11 


First  Union  Corp.;  Application  To 
Engage  de  Novo  in  Nonbanldng 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  ^e 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofHces  of  the  Board  of 
Governors  not  later  than  November  26, 
1986. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 


1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  engage  de  novo 
through  its  subsidiary.  First  Union 
Brokerage  Services,  Inc..  Charlotte, 
North  Carolina,  in  the  purchase  and  sale 
of  precious  metals  (i.e.  gold  and  silver 
bullion  and  coins)  for  the  account  of 
customers. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3. 1986. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-25147  Filed  11-6-86;  8:45  am] 

BILLINO  CODE  6210-01-M 


Irving  Bank  Corp. 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  86- 
23601),  pubUshed  at  page  37494  of  the 
issue  for  Wednesday,  October  22, 1986. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  Irving  Bank 
Corporation  is  corrected  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Irving  Bank  Corporation,  New  York, 
New  York;  to  engage  de  novo  through  its 
subsidiary,  Irving  Life  Insurance 
Corporation,  Phoenix,  Arizona,  in 
underwriting,  as  reinsurer,  credit  life 
insurance  and  credit  accident  and 
health  insurance  directly  related  to 
extensions  of  credit  by  banking  and 
nonbanking  subsidiaries  of  Applicant 
pursuant  to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must  be 
received  by  November  11. 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-25148  Filed  11-6-86;  8:45  am] 

BILUNQ  COOC  (ZIO-OI-H 


Sterling  Bancorp,  inc.,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  6ie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  woidd  not  suffice  in 
Ueu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  26, 1986. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  Sterling  Bancorp,  Inc.,  Eleanor, 
West  Virginia;  to  acquire  100  percent  of 
the  voting  shares  of  Milton  Tri-County 
Bank,  Milton,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  AmSouth  Bancorporation, 
Birmingham,  Alabama;  to  merge  with 
First  Tuskaloosa  Corporation, 
Tuscaloosa,  Alabama,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Tuskaloosa,  Tuscaloosa, 
Alabama. 

2.  Bank  Corporation  of  Georgia,  Fort 
Valley,  Georgia;  to  acquire  84  percent  of 
the  voting  shares  of  Southern  Bank  and 
Trust  Company,  Savannah,  Georgia. 
Comments  on  this  appUcation  must  be 
received  by  November  22, 1986. 

3.  Citizens  Bancorp,  Investment,  Inc., 
Lafayette,  Tennessee;  to  acquire  80 
percent  of  the  voting  shares  of  Dale 
Hollow  Holding  Company,  Celina, 
Tennessee,  and  thereby  indirectly 
acquire  Bank  of  Celina,  Celina, 
Tennessee. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Michigan  Bank  Corporation, 
Zeeland,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  State 
Savings  Bank.  Lowell,  Michigan. 
Comments  on  this  application  must  be 
received  by  November  24, 1988. 

2.  Valley  Bancorporation,  Appleton, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Suburban  State  Bank, 
Hartland,  Wisconsin. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 
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1.  Ballard  Kevil  Bancorp.  Inc..  Kevjl. 
Kentucky:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Kevil  Bank,  Kevil, 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  3, 1966. 

lonws  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-25149  Filed  11-6-86;  8:45  am) 
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[Docket  No.  R-0582] 

Fee*  for  Federal  Reserve  Bank  Check 
Collection  Services;  Request  For 
Comment 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Request  for  comments. 


SUMMARY:  The  Board  is  requesting 
public  comment  on  a  proposal  to  allow 
the  Federal  Reserve  Banks  to  provide  a 
redeposit  service  for  low-dollar  cash 
items  that  are  returned  unpaid.  Under 
this  service.  Reserve  Banks,  following 
the  instructions  of  their  senders,  would 
intercept  low-dollar  cash  items  being 
returned  for  insufHcient  or  uncollected 
funds,  and  redeposit  them  for  collection. 
date:  Comments  must  be  received  by 
December  18, 1986. 

ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-0582,  may  be  mailed  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System  20th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20551.  to  the  attention  of  Mr. 
William  W.  Wiles.  Secretary,  or 
delivered  to  Room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  may  be 
inspected  in  room  B-1122  between  8:45 
a.m.  and  5:15  p.m..  except  as  provided  in 
§  261.6(a)  of  the  Board's  Rules  Regarding 
the  Availability  of  Information,  12  CFR 
261.6(a). 

FOR  FURTHER  INFORMATION  CONTACT 

Earl  G.  Hamilton,  Assistant  Director 
(202/452-3879),  or  Gayle  Thompson, 
Senior  Analyst  (202/452-2934),  Division 
of  Federal  Reserve  Bank  Operations,  or 
Eamestine  Hill  or  Dorothea  Thompson, 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

Currently,  approximately  42-44  billion 
checks  are  written  each  year.  According 
to  a  study  conducted  by  the  Bank 
Administration  Institute  in  1985.  slightly 
less  than  one  per  cent  of  all  checks  are 
returned  unpaid.  Of  these.  53  per  cent 


had  a  dollar  value  of  less  than  $100. 
Many  collecting  institutions  routinely 
redeposit  for  collection  low-dollar 
checks  returned  for  insufficient  funds, 
because  a  large  proportion  of  these 
items  are  paid  upon  their  second 
presentment.  The  collecting  institutions 
find  this  practice  to  be  simpler  and  less 
expensive  than  returning  the  items  to 
their  depositing  customers.  Several 
years  ago.  institutions  engaging  in  this 
practice  requested  that  the  Federal 
Reserve  consider  offering  a  service  to 
accelerate  this  process. 

In  resonse  to  these  requests,  a  pilot 
program  was  implemented  in  the  St. 
Louis  Federal  Reserve  District  in  July. 
1984,  to  test  the  feasibility  of 
accelerating  the  reclearing  of  certain 
low-dollar  return  items.  The  pilot  was 
designed  to  determine  what  benefits 
could  be  provided  to  collecting 
institutions  and  the  payments 
mechanism  if  the  Reserve  Banks  were  to 
intercept  and  redeposit  these  items  on 
behalf  of  their  senders.  • 

In  May,  1985.  based  on  encouraging 
results  from  the  initial  St.  Louis  program, 
ihe  pilot  was  expanded  to  include  the 
Atlanta  and  Cleveland  Reserve  Banks. 
The  purpose  of  the  expansion  was  to 
provide  comparative  data  to  enable  the 
System  to  evaluate  more  accurately  the 
benefits  of  the  return  item  reclearing 
service. 

During  the  pilot,  the  reclearing  service 
was  offered  as  an  optional  sevice  to 
senders.  The  pilot  Reserve  Banks  would 
intercept  cash  items  below  a  specified 
dollar  value  *  being  returned  for  the  first 
time  due  to  insufficient  or  uncollected 
funds. 

Thirty-three  senders  located  in  the 
three  pilot  Distriots  chose  to  participate 
in  the  pilot.  The  majority  were  in  the 
original  pilot  District  (St.  Louis),  where 
the  service  was  provided  to  a  cross- 
section  of  senders,  including  large 
commercial  banks,  small  commercial 
banks,  and  thrifts. 

Data  collected  by  the  three  pilot 
Districts  show  that  substantial 
proportions  of  the  senders'  return  items 
are  eligible  for  the  reclearing  service.  In 
St.  Louis  and  Cleveland,  approximately 


'  A  "sender"  is  an  eitity  thai  sends  items  to  a 
Federal  Reserve  Bank.  A  sender  may  be  a 
depository  institution,  an  international  organization, 
a  foreign  correspondent,  a  branch  or  agency  of  a 
foreign  bank,  or  another  Reserve  Bank.  12  CFR 
210.2(kl.  As  Reserve  Binks  will  not  be  reclearing 
items  for  other  Reserve  Banks,  they  will  be 
excluded  from  the  meaning  of  the  term  "sender" 
when  it  is  used  in  this  notice. 

•  The  dollar  cutoff  is  $1CM  in  St.  Louis.  Atlanta 
and  Cleveland  allow  the  sender  to  choose  its  own 
dollar  cutoff.  Experience  in  Cleveland  indicates  that 
$100  is  favored  by  the  majority  of  senders.  In 
Atlanta,  however,  one  sender  elected  to  use  a  dollar 
cutoff  of  S900. 


40  per  cent  of  the  items  to  be  returned  to 
the  participating  senders  are  eligible  to 
be  redeposited.  In  Atlanta,  where  the 
dollar  cutoff  for  some  institutions  is 
higher,  eligible  volume  is  55  per  cent. 
Approximately  64  per  cent  of  the 
recleared  checks  are  paid  on  the  second 
presentment  in  St.  Louis.  In  Cleveland 
and  Atlanta,  the  success  rates  are  57 
and  58  per  cent,  respectively. 

Results  of  the  pilot  indicate  that  the 
reclearing  service  can  benefit  senders 
by  reducing  the  costs  associated  with 
low-dollar  return  items  and  by 
accelerating  collection  times.  A  survey 
of  selected  users  of  the  pilot  service 
found  that  depositor  savings  will  vary 
based  on  the  degree  that  special 
handling  services  are  provided  to 
corporate  customers,  procedures  for 
charging  the  item  back  to  the 
institution's  depositors,  and  the  overall 
volume  of  returned  diecks.  While 
senders  of  all  sizes  indicated  cost 
savings,  large  senders  reported  labor 
savings  averaging  $.034  per  redeposited 
check.  Other  types  of  savings  include 
fewer  out-of-balance  conditions  and 
missing  items,  postage  expense  for 
notifying  depositing  customers  of 
returned  checks,  and  elimination  of  the 
need  to  expand  their  return  items 
processing  facilities. 

The  reclearing  service  accelerates 
presentment  times  for  most  returned 
checks  by  one  day,  because  the  item  no 
longer  travels  back  to  the  sender  before 
being  redeposited.  Thus,  for  most  of  the 
returns  that  clear  when  redeposited,  the 
time  required  for  the  check  to  be  finally 
paid  *  is  also  reduced  by  at  least  one 
day.  One  pilot  participant  reported  that 
the  increased  availability  reduces 
clearing  float  costs  by  approximately 
$.021  per  item. 

One  potential  disadvantage  to  senders 
using  the  service  is  the  delay  in  learning 
of  each  specific  return.  For  those 
returned  items  that  are  not  paid  upon 
their  second  presentment,  the  sender 
will  not  be  able  to  associate  a  particular 
returned  item  with  a  Customer's  account 
until  it  has  received  the  actual  item.  This 
time  delay  could  be  several  days. 
Nevertheless,  the  Board  believes  that 
this  disadvantage  is  minimized  because 
the  dollar  value  of  redeposited  items  is 
minimal,  and  in  most  cases  the  sender 
will  still  be  able  to  recover  the  funds 
from  its  depositor.  In  any  event, 
participation  by  senders  will  be 
voluntary,  and  those  senders  that 
believe  this  factor  will  be  a  serious 


'  "Final  payment"  occurs  when  the  paying  bank 
becomes  accountable  for  an  item  under  12  CFR 
210.9(a)  and  no  longer  has  the  right  to  recover 
payment  under  12  CFR  210.12(a). 
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disadvantage  to  them  may  opt  not  to 
participate. 

The  experience  of  the  pilot  indicates 
that  allowing  Reserve  Banks  to  offer  this 
service  on  a  voluntary  basis  could  be 
beneficial  to  both  the  participating 
senders  and  the  payments  mechanism. 
Participating  senders  will  have  the 
opportunity  to  lower  their  cost  and  final 
payment  of  recleared  items  will  be 
advanced  by  at  least  one  day.  To  the 
extent  that  an  optional  reclearing 
service  could  make  the  processing  of 
low-dollar  returns  more  efficient,  it 
could  provide  significant  improvements 
for  the  overall  return  process.  Removing 
these  items  from  the  return  items 
processing  at  the  senders  and  prior 
collecting  institutions  also  allows  these 
institutions  more  resources  to  devote  to 
the  processing  of  large-dollar  returns. 

The  incremental  costs  to  the  Reserve 
Banks  of  providing  this  service  are 
minimal.  Because  the  service  can  be 
provided  using  existing  equipment, 
incremental  costs  to  the  Reserve  Banks 
consist  primarily  of  labor  costs 
associated  with  sorting,  listing, 
balancing,  and  preparing  the  items  for 
collection.  To  recover  these  costs,  the 
Board  proposes  that  the  Federal  Reserve 
Banks  establish  a  two-part  price 
structure  for  the  service,  consisting  of  a 
fixed  daily  fee  for  reclearing  items  up  to 
a  volume  level  specified  by  the  Reserve 
Bank  and  a  per  item  fee  for  any 
additional  volume  above  the  specified 
level.  The  fixed  daily  fee  will  recover 
from  each  participating  sender  the  daily 
costs  of  ascertaining  whether  there  are 
returns  eligible  for  redeposit.  Even  if  no 
eligible  returns  are  found  on  a  given 
day,  the  Reserve  Bank  should  chaise  a 
fee  for  the  service. 

The  Board  is  also  proposing  that 
Reserve  Banks  allow  participating 
senders  to  select  their  own  dollar  limits 
for  reclearable  returns.  Pilot  experience 
suggests  that,  although  preferences  may 
vary  considerably  regarding  the  dollar 
threshold  used  to  select  items  for 
automatic  redeposit,  most  institutions 
would  select  a  cutoff  of  $100  or  less. 

In  its  policy  statement,  'The  Federal 
Reserve  tn  the  Pay«jent System"  August  14, 
1984).  the  Board  established  a  policy  that 
before  the  Federal  Reserve  introduces  a  new 
service  or  a  major  service  enhancement,  all 
of  the  following  criteria  must  be  met: 

(1)  The  Federal  Reserve  must  expect  to 
achieve  full  recovery  of  costs  over  the  long 
run. 

(2)  The  Federal  Reserve  must  expect  its 
provision  of  the  service  to  yield  a  clear  public 
benefit,  including,  for  example  . . .  improving 
the  efficiency  of  the  payment  mechanism  or 
reducing  the  use  of  real  resources 


(3)  The  service  should  be  one  that  other 
providers  alone  cannot  be  expected  to 
provide  with  reasonable  effectiveness,  scope, 
and  equity. 

The  Board  believes  that  the  proposed 
low-dollar  reclearing  service  meets  all  of 
these  criteria: 

(1)  Reserve  Banks  will  recover  all 
costs  associated  with  the  service. 

(2)  The  service  will  yield  clear  public 
benefits  through  improving  the 
efficiency  of  the  return  item  process  and 
reducing  the  amount  of  real  resources 
expended  by  collecting  institutions  in 
the  return  item  process. 

(3)  For  checks  that  are  collected 
through  the  Federal  Reserve,  Reserve 
Banks  alone  can  provide  the  service  to 
their  senders.  Thus,  while  other 
collecting  institutions  can  and  do 
provide  reclearing  services  for 
institutions  that  send  items  to  them  for 
collection,  the  Federal  Reserve  must 
provide  this  service  for  it  to  be  available 
to  institutions  that  choose  to  collect 
some  or  all  of  their  cash  items  through  a 
Reserve  Bank. 

Accordingly,  the  Board  is  proposing 
that  Reserve  Banks  be  permitted  to  offer 
a  redeposit  service  for  low-dollar  cash 
items  that  are  returned  unpaid,  and 
invites  all  interested  members  of  the 
public  to  comment  on  all  aspects  of  the 
proposed  service. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  3, 1988. 
Williams  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  86-25142  Filed  11-6-86;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tfte  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HSS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compli£mce  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  October  31, 
1986. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  packages.) 


Centers  for  Disease  Control 

Subject:  Prevention  Practices  in  Adult 

Medicine — NEW— 
Respondents:  Individuals  or  households: 

Businesses  or  other  for-profit 

Food  and  Drug  Administration 

Subject:  New  Drug  for  Investigational 
Use— 21  CFR  312— Reinstatement— 
(0910-0014) 

Respondents:  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations 

Office  of  the  Assistant  Secretary  for 
Health 

Subject:  NCHS  Laboratory-Based 

Questionnaire  Research — NEW — 
Respondents:  Individuals  or  households 
OMB  Desk  Officer  Bruce  Artim 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-8650  for  copies  of  package.) 
Subject:  Medicare  Participating 
Physician  or  Supplier  Agreement- 
Extension— (093ft-0373)  HCFA-460/ 
463 

Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations 

OMB  Desk  Officer  Fay  S.  ludicello 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on 
202-472-4415  for  copies  of  package.) 
Subject:  Title  XX  of  the  Social  Security 
Act,  Social  Services  Block  Grant 
Program-Extension— (0980-0125) 
Respondents:  State  or  local  governments 
OMB  Desk  Officer  Fay  S.  ludicello 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-5706  for  copies  of  package.) 
Subject:  Request  for  Correction  of 

Earnings  Record — Extension — (0960- 

0029) 
Respondents:  Individuals  or  households 
Subject:  Modified  Benefit  Formula 

Questioimaire — ^Extension — (0960- 

0395) 
Respondents:  Individuals  or  households 
OMB  Desk  Officer  Judy  A.  Mcintosh 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  Reports 
Clearance  Officer  on  the  number  shown 
above. 

Written  comments  and 
reconunendations  for  the  proposed 
information  collections  should  be  sent 
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directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
follownng  address: 

OMB  Reports  Management  Branch.  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503 

ATTN:  (name  of  OMB  Desk  Officer) 

Dated:  Octot>er  4. 1960. 
Wallaoa  O.  Kama, 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 
[FR  Doc  88-25247  Filed  11-6-86;  8:45  am] 

MLUNO  COOK  41S0-04-M 

Food  and  Drug  Administration 

[FDA225-M-2001] 

Memorandum  of  Understanding 
Between  ttie  Export  Inspection 
Service,  Austraiia,  and  ttte  Food  and 
Drug  Administration 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandimi  of 
understanding  (MOU)  between  the 
Export  Inspection  Service,  Australia 
Department  of  Primary  Industry  (DPI), 
and  FDA,  U.S.  Department  of  Health 
and  Human  Services.  This  MOU 
describes  the  cooperative  methods  that 
FDA  and  DPI  will  employ  to  assure  thai 
fresh  frozen  molluscan  shellflsh 
exported  from  Australia  and  offered  for 
import  into  the  United  States  are  safe 
and  wholesome  and  have  been 
harvested,  processed,  transported,  and 
labeled  in  accordance  with  the 
provisions  of  the  National  Shellfish 
Sanitation  Program  and  the 
requirements  of  law. 

date:  The  agreement  became  effective 
September  12, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Walter  J.  Kustka,  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
1583. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  20.108(c)  (21  CFR 
20.108(c)),  which  states  that  all 
agreements  and  memoranda  of 
understanding  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  this 
memorandum  of  understanding. 

Dated:  October  31, 1986. 

]ehn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 


Mamorandum  of  Uodorstandiiig  Between  tiie 
Food  and  Ikug  AAnioietratioa  Depaiteeal 
of  Haaltfa  and  Huaan  Sarvioee.  United  States 
of  America  and  the  Export  Inspection 
Service,  Department  of  Primary  Industry, 
AuBtnlla,  Concerning  the  Sanitary  Control  of 
Fresh  Froian  MoUuscan  ShaUflah  Destined 
for  Exportation  Fram  Australia  to  the  United 
States  j 

/.  Purpose 

The  Food  and  Drug  Administration  (FDA) 
and  the  Departmeet  of  Primary  Industry  (DPI) 
affirm  by  tiiis  memorandum  their  intention  to 
cooperate  in  seeking  to  assure  that  fresh 
frozen  molluscan  shellflsh  exported  from 
Australia  and  offered  for  import  into  the 
United  Slates  of  America  (U.S.)  are  safe  and 
wholesome  and  have  been  harvested, 
processed,  transported,  and  labeled  in 
accordance  with  tke  provisions  of  the 
National  Shellflsh  Sanitation  Program  (NSSP) 
and  the  requirements  of  the  U.S.  Federal 
Food.  Drug,  and  Cosmetic  Act.  the  U.S.  Public 
Health  Service  Act,  the  U.S.  Fair  Packaging 
and  Labeling  Act,  and  the  Australian  Export 
Control  Act.  This  memorandum  defines  the 
sanitation  practices  and  administrative 
controls  and  describes  the  responsibilities  of 
FDA  and  DPI  in  implementing  these  practices 
and  controls.  By  this  document,  under  the 
NSSP,  FDA  officially  recognizes  DPI  as  the 
authority  for  certifying  shellfish  shippers 
intending  to  export  fresh  frozen  shellfish  from 
Australia  to  the  United  States. 

//.  Background 

The  sanitary  control  of  shellfish  in 
interstate  commerce  in  the  United  States  is 
administered  by  FDA  in  cooperation  with  the 
American  States  under  the  NSSP.  The  NSSP 
provides  the  States  and  industry  with  a 
mechanism  by  which  shellfish  dealers  can  be 
"certified"  as  shipping  shellfish  that  have 
been  harvested,  handled,  and  processed  in 
conformity  with  the  sanitation  and 
administrative  guidehnes  of  the  NSSP.  In 
most  instances,  food  control  authorities  rely 
on  the  integrity  of  the  NSSP  certification 
controls  to  determine  the  acceptability  of  the 
shellfish  product. 

FDA,  the  States,  and  many  foreign  control 
authorities  recognize  the  substantial  benefit 
that  can  result  from  the  use  of  a  similar 
procedure  for  imported  shellfish.  Therefore,  it 
is  FDA's  policy  to  entnr  into  memoranda  of 
understanding  with  foreign  control 
authorities  willing  to  apply  the  sanitation  and 
administrative  controls  of  the  NSSP  to 
exported  lots  of  shellfish  that  are  to  be 
offered  for  import  to  the  United  States.  These 
agreements  permit  the  foreign  control 
authorities  to  certify  foreign  processors  and 
shippers  of  fresh  frozen  shellfish  and  to  have 
these  dealers  listed  on  FDA's  "Interstate 
Certified  Shellfish  Shippers  List"  (ICSSL). 
FDA  and  American  State  authorities,  in  turn, 
will  recognize  these  shipments  as  being 
certified  under  the  NSSP. 

Certification  of  foreign  shellfish  dealers 
exporting  to  the  United  States  is  normally 
limited  to  those  dealers  shipping  fresh  frozen 
products.  This  limitation  is  based  on  fishery 
conservation  concerns  over  the  possible 
introduction  of  exotic  infectious  organisms 


into  U.S.  fishery  stocks  from  foreign  fishery 
stocks.  The  processing  and  freezing  of 
shellfish  substantially  reduce  the  possibility 
that  such  introductions  will  occur. 

The  sanitary  control  of  shellflsh  in 
Australia  is  administemd  by  DPI  in 
cooperation  with  Australian  State  control 
agencies.  DPI  has  authority  under  the 
Australian  Export  Control  Act  of  1982  to 
inspect  shellfish  processors  preparing 
products  for  export,  to  set  quality  standards, 
and  to  certify  compliance  of  export  lots  with 
these  standards.  Australian  State  public 
health  and  fishery  authorities  have 
jurisdiction  under  various  Australian  Federal 
and  State  public  health  and  fishery 
regulations  to  survey  and  classify  shellfish 
growing  areas  and  to  control  harvesting  and 
shipping  operations.  Laboratory  support  is 
provided  by  private  laboratories  under 
agreements  with  Australian  Federal  and 
State  authorities. 


•eatent 


III.  Substance  ofAgrei 

A.  Definitions 

1.  Advisory  agencies,  Advisory  agencies 
are  the  Australian  Government  Analytical 
Laboratories  or  other  laboratories  accredited 
by  the  Australian  National  Association  of 
Testing  Authorities  that  provide  analytical 
support  to  shellfish  control  authorities 
associated  with  this  mSmorandum. 

2.  Central  file.  Central  file  is  the  location 
where  each  shellfish  sanitation  authority 
stores  and  maintains  program  information, 
data,  and  reports. 

3.  Enforcement  agencies.  Enforcement 
agencies  are  the  Department  of  Primary 
Industry  (DPI)  and  the  Australian  State 
enforcement  agencies  having  regulatory 
authority  over  the  production,  harvestii^, 
processing,  transport,  classification,  and 
export  of  certified  shellfish  to  the  United 
States  under  the  terms  of  this  memorandum, 

4.  Lot.  A  lot  is  a  collection  of  primary 
containers  or  units  of  the  same  size,  type,  and 
style,  produced  under  conditions  as  nearly 
uniform  as  possible,  designated  by  a  common 
container  code  or  marking,  and  in  any  event, 
containing  no  more  than  a  day's  production. 

5.  Shellfish.  Shellfish  are  edible  species  of 
oysters;  clams,  including  cockles:  and 
mussels. 

6.  State  enforcement  agencies.  State 
enforcement  agencies  are  the  Australian 
State  departments  that  have  regulatory 
authority  over  the  production,  harvesting, 
transport,  and  processing  of  shellfish  and  the 
classification,  monitoring,  and  control  of 
harvest  areas,  and  that  have  entered  into  an 
agreement  with  DPI  for  the  purposes  of  this 
memorandum. 

B.  DPI  Responsibilities 

DPI  will:  1.  Develop  and  maintain 
interagency  agreements  and  protocols  with 
Australian  State  enforcement  agencies  to 
coordinate  Australian  Federal  and  State 
implementation  of  NSSP  controls,  as 
necessary. 

2.  Maintain  NSSP  required  legal, 
administrative,  and  sanitation  controls  over 
shellfish  exported  by  certified  Australian 
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dealers  by  ensuring  that  Australian  State 
enforcement  agencies: 

(a)  Classify  shellfish  harvesting  areas 
based  upon  comprehensive  sanitation 
surveys; 

(b)  Prepare  sanitation  survey  reports  and 
maintain  survey  data  in  a  central  file; 

(c)  Update  survey  data  annually  and 
periodically  review  the  classiFication  status 
of  each  harvest  area; 

(d)  License  and  supervise  harvesting  and 
relaying  operations  and  provide  proper 
source  Uibeling  for  shellstock; 

(e)  Restrict  harvesting  of  shellfish  from 
unapproved  areas  and  take  appropriate 
enforcement  action  against  violators;  and 

(f)  Evaluate  laboratory  practices  at  least 
annually  and  encourage  participation  in 
FDA's  voluntary  quality  assurance  programs. 

3.  Inspect  firms  procesaing  fresh  frozen 
shellfish  for  export  to  ensure  compliance  with 
NSSP  controls. 

4.  Certify  dealers  exporting  fresh  frozen 
shellfish  that  comply  with  NSSP  requirements 
on  an  annual  basis  and  notify  FDA  of  the 
name,  location,  and  certification  number  of 
those  firms  on  Form  FD-3038B.  "Shellfish 
Certification." 

5.  Cancel  the  certificate  of  any  firm 
operating  out  of  compliance  with  the 
requirements  of  Ae  NSSP,  utilizing  shellfish 
from  nonapproved  areas,  or  shippk^  shellfish 
that  do  not  conform  to  the  requirements  of 
the  U.S.  Federal  Food  Drug,  and  Coametic 
Act  and  the  U.S.  Public  Health  Service  Act. 

6.  Ensure  that  all  containers  of  each  lot  of 
fresh  frozen  shellfish  certified  for  export  are 
identified  with  the  shipper's  addiess, 
certification  number,  and  lot  number  or  code, 
together  with  all  other  information  required 
by  the  U.S.  Federal  Food.  Drug  and  Coametic 
Act.  the  U.S.  Public  Health  Service  Act,  and 
the  U.S.  Fair  Packaging  and  Labeling  Act 

7.  Maintain  a  central  file  of  program 
records  mcluding  but  not  necessarily  limited 
to  sanitation  survey  reports,  inspection 
reports,  laboratory  evalnation  reports,  and 
enforcement  actions.  These  records  are  made 
available  to  FDA  for  review  upon  request. 

6.  Provide  inspection  results,  as 
appropriate,  and  other  program  infonoation, 
including  FDA  evaluation  reports, 
interpretations,  and  laboratory  quality 
assurance  program  information,  to  Australian 
State  enforcement  and  advisory  agencies. 

9.  Review  periodically,  but  at  least 
annually  before  recertification,  the  level  of 
conformity  to  NSSP  requirements  that  it 
being  enforced  by  DPI  and  the  Australian 
State  enforcement  and  advisory  agencies  and 
provide  a  report  of  the  review  to  FDA  as 
necessary,  or  at  least  annually. 

10.  Provide  FDA  *vith  information  about 
current  or  potential  new  public  health 
problems  affecting  shellfish  intended  for 
export  to  the  United  States. 

11.  Make  travel  arrangements  in  Australia 
for.  and  conduct  joint  inspections  with,  FDA 
evaluation  officers  at  FDA's  request.  Meet 
transportation  expenses  in  Australia  of  FDA 
officials  making  inspections  in  accordance 
with  this  memorandum. 

C.  FDA  Responsibilities 

FDA  will:  1.  Recognize  Australia  as  a 
participant  in  the  NS^  with  full  rights  to 
participate  in  national  workshops. 


cooperative  research  programs,  seminars, 
training  courses,  and  other  NSSP  activities;  to 
make  recommendations  for  changes  or 
improvpments  in  the  procedures,  methods, 
standards,  and  guidelines  of  the  NSSP;  and  to 
have  DPI  certify  Australian  dealers  for 
inclusion  in  FDA's  ICSSL. 

2.  Publish  the  names,  locations,  and 
certification  numbers  of  Australian  shellfish 
shippers  certified  by  DPI  in  the  monthly 
publication  of  the  ICSSL  upon  receipt  of  Form 
FD-303aB. 

3.  Provide  limited  training  and  technical 
assistance  to  enforcement  agency  personnel 
in  shellfish  sanitation  program 
administration,  laboratory  procedures,  and 
growing  area  classification  procedures  upon 
request  of  DPI  and  subject  to  availability  of 
funds  for  such  purposes. 

4.  Inform  DPI  of  the  reasons  for  any  FDA 
detentions  of  certified  frozen  shellfish 
shipments  from  Australia.  Additional 
information  that  FDA  will  provide  shall 
include,  but  not  necessarily  be  limited  to: 

(a)  Commodity  identification; 

(b)  Commodity  code,  lot,  and  cerlificafion 
number; 

(c)  Name  and  address  of  the  shipper 

(d)  Sampling  procedure: 

(e)  Methods  of  analysis  and  confirmation: 
and 

(f)  Administrative  guidelines. 

5.  Advise  DPI  of  any  questions  that  FDA 
has  received  from  U.S.  food  control  officials 
concerning  the  safety  or  wholesomeness  of 
frozen  shellfish  imported  into  the  United 
States  from  Australia.  Upon  receiving  such 
questions,  FDA  will  seek  to  determine  the 
reason  for  the  problems  and  will  inform  DPI 
of  any  action  taken  under  American  State 
and  local  laws  or  regulations  with  regard  to 
such  frozen  shellfish  imports. 

6.  Participate  with  DH  in  joint  evaluations 
of  the  Australian  shellfish  saniution  program 
as  it  pertains  to  certifying  dealers.  Joint 
evaluations  normally  will  be  conducted  at  2- 
year  intervals  to  ascertain  Australia's  level  of 
conformity  with  the  requirements  of  the  NSSP 
and  the  responsibilities  specified  in  this 
memorandum.  FDA  will  pay  round  trip 
transportation  expenses  between  the  United 
States  and  Australia  and  the  per  diem  of  the 
members  of  the  FDA  evaluation  team  while 
in  Australia. 

7.  Facilitate  the  exchange  of  information 
between  DPI  and  U.S.  Federal  and  State 
agencies  concerned  with  the  introduction  and 
proliferation  of  exotic  infectious  organisms 
that  might  be  carried  by  Australian  shellfish. 
D.  Shared  Responsibilities 

DPI  and  FDA  will;  1.  Exchange  information 
through  nominated  liaison  officers  concerning 
significant  proposed  and  final  changes  in 
program  operations  and  procedures 
including: 

(a)  Methods  and  procedures  for  sampling; 

(b)  Methods  of  analysis; 

(c)  Methods  of  confutation; 

(d)  Administrative  guidelines,  tolerances, 
specification  standards,  and  nomenclature; 

(e)  Reference  standards;  and 

(f)  Inspection  procedures. 

Final  changes  will  be  considered 
incorporated  into  the  appropriate  provisions 
of  this  memorandum  90  days  after  receipt 


unless  written  objection  is  provided  to  the 
other  party. 

2.  Provide  written  notification  to  the  other 
party  of  any  changes  in  liaison  officers. 
Changing  liaison  officers  will  not  otherwise 
constitute  a  change  in  the  provisions  of  this 
memorandum. 

E.  References 

1.  U.S.  Department  of  Health  and  Human 
Services  (formerly  U.S.  Department  of  Health. 
Education,  and  Welfare),  PHS.  National 
Shellfish  Sanitation  Program,  Manual  of 
Operations:  Part  I  Sanitation  of  Shellfish 
Growing  Areas,  1965  Revision:  Part  11 
Sanitation  of  the  Harvesting  and  Processing 
of  Shellfish.  1965  Revision:  Part  III  Public 
Health  Service  Appraisal  of  State  Shellfish 
Sanitation  Programs.  1965  Revision.  PHS 
Publication  No.  33. 

2.  Association  of  Official  Analytical 
Chemists,  Official  Methods  of  Analysis,  14th 
Ed.,  Association  of  Official  Analytical 
Chemists,  Inc..  1111  North  19th  St.,  Suite  210, 
Arlington.  VA  22208,  U.S.A..  1964. 

3.  Food  and  Drug  Administration, 
"Interstate  Certified  Shellfish  Shippers  List." 
published  monthly  and  distributed  to  food 
control  officials  and  other  interested  persons 
by  FDA,  Center  for  Food  Safety  and  Applied 
Nutrition.  Shellfish  Sanitation  Branch  (HFF- 
344),  200  C  St.  SW.,  Washington.  DC  20204. 

4.  Federal  Food,  Drug,  and  Cosmetic  Act. 
1938.  as  amended,  U.S.  Code,  Title  21. 

5.  Public  Health  Service  Act  as  amended. 
U.S.  Code,  Title  42. 

6.  Fair  Packaging  and  Labeling  Act  Pub.  L 
89-755.  approved  November  3, 1966. 

7.  American  Public  Health  Association. 
Recommended  Procedures  for  the 
Examination  of  Seawater  and  Shellfish.  4th 
Ed..  1970.  APHA,  Inc.,  1015  15th  St.  NW., 
Washington,  DC  20036. 

8.  Food  and  Drug  Administration,  "Current 
Good  Manufacturing  Practice  in 
Manufacturing,  Processing.  Packing,  or 
Holding  Human  Food."  regulations.  21  CFR 
Part  110. 

9.  Food  and  Drug  Administration, 
"Definitions  and  Standards  for  Food,"  "Fish 

and  Shellfish  "  regulations,  21  CFR  Part  161. 

10.  Food  and  Drug  Administration, 
"Specific  Administrative  Decisions  Regarding 
Interstate  Shipments,"  "Shellfish."  21  CFR 
1240.60. 

11.  Food  and  Drug  Administration,  'Food 
Service  Sanitation  on  Land  and  Air 
Conveyances,  and  Vessels."  "Special  Food 
Requirements,"  21  CFR  1250.26. 

12.  Export  Control  Act  1982. 

13.  Prescribed  Goods  (Orders)  Regulations. 

14.  Prescribed  Goods  (General)  Orders. 

15.  Fish  Orders. 

fV.  Participating  Parties 

A.  Export  Inspection  Service.  Department 
of  Primary  Industry,  Edmund  Barton  BIdg.. 
Canberra  ACT  2600,  Australia. 

B.  Food  and  Drug  Administration.  5600 
Fishers  Lane.  RockviUe.  MD  20657.  U.S.A. 

V.  Liaison  Officers 

A.  For  Department  of  Primary  Industry: 
Director  (Fish  Export  Standards),  (currently 
David  Walter),  Export  Inspection  Service, 
Department  of  F>rimary  Industry,  Canberra 
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ACT  2600.  Australia,  Telephone:  062-725399. 
Telex:  62188. 

B.  For  Food  and  Drug  Administration: 
Chief,  Shellflsh  Sanitation  Branch,  (currently 
|.  David  Clem),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration.  200  C  St.  SW..  Washington, 
DC  20204,  202-485-0149. 

VI.  Period  of  Agreement 

This  agreement  will  become  effective  upon 
acceptance  by  both  parties  and  will  remain  in 
effect  indefinitely.  It  may  be  modified  by 
mutual  consent  or  terminated  by  either  party 
upon  a  30-day  advance  written  notice  to  the 
other. 

Dated:  June  9. 1986. 

Approved  and  accepted  for  the  Department 
of  Primary  Industry  of  Australia. 
P.H.  Langhorne. 
Director.  Export  Inspection  Service. 

Dated:  September  12. 1986. 

Approved  and  accepted  for  the  Food  and 
Drug  Administration.  Department  of  Health 
and  Human  Services.  United  States  of 
America. 
John  M.  Taylor. 

Acting  Associate  Commissioner  for  Regulator 
Affairs. 

|FR  Doc.  86-25153  Filed  11-6-86;  8:45  am] 

BIU.ING  CODE  4160-01-M 

[Docket  No.  86P-0367] 

Petition  Requesting  10  Years' 
Exclusivity  for  Divalproex  Sodium 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  In  keeping  with  agency 
policy,  the  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
filing  of  a  petition  requesting  a  period  of 
10  years'  marketing  exclusivity  under 
section  505{j)(4)(D)(i)  and  (c){3)(D){i)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(j){4](D)(i) 
and  (c)(3)(D)(i))  for  divalproex  sodium, 
an  antiepileptic  drug.  The  agency 
previously  has  accorded  divalproex 
sodium  a  period  of  2  years'  exclusivity 
under  section  505(j)(4)(D)(v)  and 
(c)(3)(D)(v)  of  the  act.  FDA  is  giving 
notice  of  the  filing  of  this  petition  lo  all 
interested  persons  because,  should  FDA 
decide  to  grant  the  petition,  this  decision 
may  affect  the  date  when  approval  for 
marketing  of  generic  versions  of 
divalproex  sodium  may  be  made 
effective. 

date:  Comments  by  December  8, 1986. 
ADDRESS:  Requests  for  a  copy  of  the 
petition  and  written  comments  regarding 
the  petition  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT. 

Carol  A.  Kimbrough,  Center  for  Drugs 
and  Biologies  p4n^-364),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-295-8046. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1984.  the  President  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984  (the 
1984  Amendments).  The  1984 
Amendments  amend  the  Federal  Food, 
Drug,  and  Cosmetic  Act  authorizing, 
among  other  things,  the  agency  to  accept 
abbreviated  new  drug  applications 
(ANDA's)  for  most  previously  approved 
new  drug  products.  This  legislation  also 
provides  for  extending  the  term  of  a 
patent  which  claims  a  product,  use,  or 
method  of  manufacture  that  was  subject 
to  a  regulatory  review  period  in 
accordance  with  the  act.  Further,  the 
1984  Amendments  provide  for  periods  of 
exclusive  marketing  of  certain  new  drug 
products  submitted  in  an  application  (or 
a  supplement  to  an  application)  under 
section  505(b)  of  the  act.  An  ANDA  or 
application  described  in  section 
505(b)(2)  of  the  act  for  such  a  drug  may 
not  be  submitted  (under  some 
provisions)  or  its  approval  made 
effective  (under  other  provisions)  until 
the  period  of  "exclusive"  marketing 
ends. 

The  new  drug  products  that  have  been 
granted  "exclueivity"  under  one  of  the 
several  exclusivity  provisions  of  the 
1984  Amendments  are  set  forth  in  the 
volume  entitled  "Approved  Prescription 
Drug  Products  with  Therapeutic 
Equivalence  Evaluations"  (the  list)  and 
its  monthly  supplements.  In  addition,  the 
period  of  "exclusivity"  is  shown. 
Further,  the  list  also  shows  those 
products  that  are  covered  by  a  patent 
and  when  the  patent  expires. 

The  agency  believes  that  all 
exclusivity  information  appearing  in  the 
list  is  correct,  and  expects  that  such 
information  appearing  in  any  future 
supplements  to  the  list  will  also  be 
correct.  However,  interested  persons 
may  disagree  with  the  agency's  findings 
and  believe  that  FDA  has  excluded 
exclusivity  information  that  should  have 
been  included,  or  included  exclusivity 
information  that  should  have  been 
excluded.  Accordingly.  FDA  has 
established  a  policy  that,  whenever  an 
interested  person  submits  a  citizen 
petition  requesting  such  inclusion  or 
exclusion,  the  agency  will  publish  a 
notice  in  the  Federal  Register  of  the 
availability  of  the  petition.  This 
publication  is  oonstructive  notice  to  all 
interested  persons  that  they  may  be 
affected  by  the  petition  and  gives  them 
an  opportunity  to  submit  their  comments 


on  the  petition  to  the  agency.  Persons 
potentially  affected  include  holders  of 
approved  ANDA's  or  approved 
applications  described  in  section 
505(b)(2)  of  the  act;  the  effective  dates  of 
which  might  be  changed  by  a  decision  to 
grant  the  petition,  persons  who  have 
pending  ANDA's  or  applications 
described  in  section  505(b)(2)  of  the  act 
or  who  contemplate  submitting  such 
applications  that,  when  approved, 
would  have  effective  dates  that  will  be 
determined  by  the  decision  on  the 
petition  or,  in  some  cases,  persons 
whose  right  to  submit  such  applications 
may  be  affected. 

Although  the  agency  has  made  an 
initial  determination  that  divalproex 
sodium  is  entitled  only  to  2  years' 
exclusivity,  in  accordance  with  the 
policy  above,  FDA  is  announcing  the 
filing  of  a  petition  submitted  on  behalf 
of  Abbott  Laboratories  (Abbott), 
requesting  that  divalproex  sodium  be 
accorded  10  years'  exclusivity.  Abbott, 
which  has  submitted  both  a  petition  for 
exclusivity  (86P-0367/CP)  and  a  petition 
for  stay  (86P-0367/PSA),  requests  that 
FDA  reconsider  its  determination  on 
exclusivity  for  divalproex  sodium. 
Abbott  states  that  the  drug  should  be 
accorded  10  years'  exclusivity  under 
section  505(j)(4){D)(i)  and  (c)(3)(D)(i)  of 
the  act.  Abbott  asks  for  a  stay  of 
approval  of  ANDA's  and  applications 
described  in  section  502(b)(2)  of  the  act 
for  potential  generic  divalproex  sodium 
products  pending  issuance  of  a  response 
to  its  citizen  petition,  and  for  30  days 
afterward  if  the  citizen  petition  is 
denied.  1 

FDA  is  reviewing  the  merits  of  this 
petition  and,  by  this  notice,  is  giving 
anyone  who  may  be  affected  by  this 
petition  an  opportunity  to  submit 
comments  within  30  days. 

Interested  persons  may,  on  or  before 
December  8, 1986.  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  on  the  petition.  These 
comments  will  be  considered  in 
preparing  an  agency  response  to  the 
petition.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  fouad  in  brackets  in  the 
heading  of  this  document.  The  petition 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Requests  for  a  single 
copy  of  the  petition  should  be  sent  to  the 
Dockets  Management  Branch. 
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Dated:  November  3, 1988. 
John  M.  Taylor. 

'^fisjciute  Commissioner  for  Regulatory 

A  t  fairs. 

|FR  Doc.  88-25152  Filed  11-6-86;  8;45  am] 

Bl'  LING  COOC  4160-01-M 


Office  of  Human  Development 
Services 

Federal  Council  on  the  Aging;  Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging. 

Time  and  Date:  Meeting  begins  at  9:30 
am  and  ends  at  5:00  pm  on  Wednesday. 
November  19, 1986  and  begins  at  9:30  am 
and  ends  at  3:00  pm  on  Thursday, 
November  20, 1986. 

Place:  Department  of  Health  and 
Human  Services.  HHS  North  Building. 
330  Independence  Avenue  SW., 
Washington,  DC  20201,  OIG  Conference 
Room,  5542  (Fifth  Floor). 
Status:  Meeting  is  open  to  the  public. 
Contact  Persons:  Pete  Conroy,  Room 
4243.  HHS  North  Building.  245-2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L. 
93029.  42  U.S.C.  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 
Health  and  Human  Services,  the 
Commissioner  on  Aging  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^53,  5  U.S.C.  App.  1.  section  10, 
1976)  that  the  Council  will  hold  a 
meeting  on  November  19  and  20, 1986 
from  9:30  am-5:00  pm  and  from  9:30  am- 
3:00  pm  respectively  in  Room  5542  in  the 
Health  and  Human  Services  North 
Building,  330  Independence  Avenue 
SW.,  Washington,  DC  20201. 

The  agenda  will  include:  An  update 
on  the  Administration  on  Aging 
programs  by  Commissioner,  Carol 
Fraser  Fisk:  an  outline  of  ACTION 
senior  programs  by  Director.  Donna  M. 
Alvarado;  a  briefing  on  the 
Administration  for  Native  Americans  by 
Commissioner.  W.  "Lynn"  Engles:  a 
roundtable  with  representatives  of 
veterans  organizations  on  the  subject  of 
the  contributions  to  seniors  at  the 
community  level  by  veterans  belonging 
to  the  American  Legion,  Veterans  of 
Foreign  Wars,  and  Disabled  American 
Veterans.  A  representative  of  the 
Veterans  Administration  will  also 
participate.  In  addition,  a  substantial 
amount  of  time  will  be  devoted  to  FCoA 
committee  meetings  and  reports. 


Dated:  November  3. 1986. 
Ingrid  Azvedo, 

Chairperson.  Federal  Council  on  the  Aging. 
|FR  Doc.  86-25246  Filed  11-6-86;  8.45  amj 

BILUNG  COOC  413IH)1-«i 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

AvallabHity  of  the  Draft  Supplement  to 
the  Rnal  Environmental  Impact 
Statement  (DSEIS)  for  Noxious  Weed 
Control  In  Rve  Northwestern  States; 
Idaho,  Montana,  Oregon,  Washington 
and  Wyoming 

AGENCY:  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management. 
action:  Notice  of  availability  of  the 
Draft  Supplement  to  the  Final 
Environmental  Impact  Statement  for 
noxious  weed  control  in  five 
northwestern  states  (DSEIS). 

DATE:  Comments  will  be  accepted  until 
January  5. 1987. 

ADDRESS:  Comments  should  be  sent  to: 
Noxious  Weed  Team  Leader,  Bureau  of 
Land  Management  (935).  P.O.  Box  2965. 
Portland,  OR  97208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ellis,  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  ID  83707.  Telephone 
(208)  334-9516. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969.  BLM 
has  prepared  a  draft  supplement  to  the 
final  environmental  impact  statement 
for  noxious  weed  control  in  the  States  of 
Idaho.  Montana,  Oregon.  Washington 
and  Wyoming. 

The  DSEIS  provides  more  discussion 
on  possible  impacts  to  the  human 
environment  from  the  chemical 
treatment  portion  of  the  proposed 
program.  Many  portions  of  the  final  EIS 
(FEIS)  have  not  been  changed  or 
readdressed  because  BLM  considers 
them  to  be  adequately  covered  in  the 
FEIS. 

All  of  the  references  in  the  References 
Cited  section  of  the  DSEIS  are  on  file 
and  may  be  reviewed  during  office 
hours  (7:30  am-4:15  pm)  at  the  BLM 
Oregon  State  Office  (Lloyd  Center 
Tower,  16th  floor,  825  NE  Multnomah 
Street,  Portland.  Oregon).  Please  call 
Lynne  Hamilton  (503-231-6268)  for  an 
appointment  to  review  any  of  this 
material.  Copies  of  material  without 
copyright  protection  may  be  acquired  at 
standard  copying  fees  of  $0.25  per  page. 

A  limited  number  of  Individual  copies 
of  the  draft  EIS  may  be  obtained  upon 


request  to  any  BLM  District  or  State 
Office  in  the  five  states. 
Dated;  October  29. 1986. 
Charles  W.  Luscher, 
Slate  Director 

|FR  Doc.  86-25171  Filed  11-6-86:  8:45  am) 
BILUNG  COOC  4310-33-«l 


Minerals  Management  Service 

Alaska  Region:  Availability  of  the  Draft 
Environmental  Impact  Statement  and 
Locations  and  Dates  of  Public 
Hearings;  Proposed  Beaufort  Sea 
Lease  Sale  97  (January  1988) 

Pursuant  to  section  102(2)(C)  of  the 
.National  Environmental  Policy  Act  of 
1969.  the  Minerals  Management  Service 
(MMS)  has  prepared  a  draft 
Environmental  Impact  Statement  (EIS) 
relating  to  the  proposed  1988  Outer 
Continental  Shelf  oil  and  gas  lease  sale 
of  available  unleased  blocks  in  the 
Beaufort  Sea.  The  proposed  Beaufort 
Sea  Sale  97  will  offer  for  lease 
approximately  21.2  million  acres.  The 
draft  EIS  contains,  among  other  things, 
an  evaluation  pursuant  to  section  810. 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA). 

Single  copies  of  the  draft  EIS  can  be 
obtained  from  the  Regional  Director. 
Minerals  Management  Service.  Alaska 
Region,  949  East  36th  Avenue, 
Anchorage,  Alaska  99508-4302, 
Attention:  Public  Information.  Copies 
can  also  be  requested  by  telephone, 
(907)  261-4435. 

Copies  of  the  draft  EIS  will  also  be 
available  for  inspection  in  the  following 
public  libraries;  Arctic  Environmental 
Information  and  Data  Center,  University 
of  Alaska,  707  A  Street,  Anchorage. 
Alaska;  Army  Corps  of  Engineers 
Library,  U.S.  Department  of  Defense, 
Anchorage,  Alaska;  Alaska  Resources 
Library,  U.S.  Department  of  the  Interior, 
Anchorage.  Alaska;  University  of 
Alaska,  Anchorage  Consortium  Library, 
3211  P'rovidence  Drive,  Anchorage, 
Alaska:  Fairbanks  North  Star  Borough 
Public  Library  (Noel  Wien  Library),  1215 
Cowles  Street,  Fairbanks,  Alaska;  Elmer 
E.  Rasmuson  Library.  310  Tanana  Drive, 
Fairbanks,  Alaska;  Alaska  State  Library, 
Juneau,  Alaska;  Alaska  Field  Operation 
Center  Library.  U.S.  Department  of 
Interior.  Bureau  of  Mines.  Juneau, 
Alaska;  Juneau  Memorial  Library.  114- 
4th  Street.  Anchorage.  Alaska:  Kenai 
Community  Library.  163  Main  Street 
Loop,  Kenai.  Alaska;  University  of 
Alaska-Juneau  Library.  11120  Glacier 
Highway.  Juneau,  Alaska;  Kettleson 
Memorial  Library.  Sitka,  Alaska: 
Soldotna  Pubhc  Library,  235  Binkley 
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Street.  Soldotna,  Alaska;  Alakanuk 
Public  Library,  Alakanuk,  Alaska;  North 
Slope  Borough  School  District  Library/ 
Media  Center,  Barrow.  Alaska;  Brevig 
Mission  Community  Library.  Brevig 
Mission,  Alaska;  Buckland  Public 
Library.  Buckland,  Alaska;  Davis 
Menadelook  Memorial  H.S.  Library, 
Diomede,  Alaska;  Elim  Community 
Library,  Elim,  Alaska;  Northern  Alaska 
Environmental  Center  Library,  218 
Driveway,  Fairbanks,  Alaska;  University 
of  Alaska,  Fairbanks,  Institute  of  Arctic 
Biology,  311  Irving  Building,  Fairbanks. 
Alaska;  Gambell  Community  Library/ 
Learning  Center,  Gambell,  Alaska; 
Golovin  Community  Library,  Golovin. 
Alaska;  Kaveolook  School  Library, 
Kaktovik,  Alaska;  Kiana  Elementary 
School  Library,  Kiana.  Alaska; 
McQueen  School  Library.  Kivalina, 
Alaska;  George  Francis  Memorial 
Library,  Kotzebue,  Alaska;  Koyuk  City 
Library.  Koyuk.  Alaska;  Kegoayah 
Kozga  Public  Library.  Nome,  Alaska; 
Noorvik  Elementary/High  School 
Library,  Noorvik,  Alaska;  Tikigaq 
Library.  Point  Hope.  Alaska;  Savoonga 
Community  Library.  Savoonga.  Alaska; 
Shaktoolik  School  Library,  Shaktoolik. 
Alaska;  Nellie  Weyiouanna  Ilisaavik 
Libray,  Shishmaref,  Alaska;  Stebbins 
Community  Library,  Stebbins.  Alaska; 
Ticasuk  Library.  Unalakleet,  Alaska; 
Kingikme  Public  Library,  Wales,  Alaska; 
and  Nuiqsut  Library,  Nuiqsut,  Alaska. 

In  accordance  with  30  CFR  256.26,  the 
MMS  will  hold  pubic  hearings  to  receive 
comments  and  suggestions  relating  to 
the  EIS.  The  hearings  are  also  being  held 
for  the  purpose  of  receiving  comments 
and  suggestions  regarding  subsistence 
pursuant  to  ANILCA. 

The  hearings  will  be  held  on  the 
following  dates  and  times  indicated: 

December  S,  1986 

North  Slope  Borough  Assembly  Chambers, 
Barrow.  Alaska.  7:30  p.m. 

[>ecembar  9, 1986 

City  Office.  Wainwright.  Alaska,  6:30  p.m. 

Decebmer  10, 1986 

Community  Center,  Kaktovik,  Alaska,  8:30 
p.m. 

December  11, 1986 

Community  Center.  Nuiqsut,  Alaska.  7:30  p.m. 

December  17, 1986 

University  Plaza  Building,  949  East  36th 
Avenue.  Room  601,  Anchorage,  Alaska,  12 
noon. 

The  hearings  will  provide  the 
Secretary  of  the  Interior  with 
information  from  Government  agencies 
and  the  public  which  will  help  in  the 
evaluation  of  the  potential  effects, 
including  effects  on  subsistence  uses,  of 
the  proposed  lease  sale. 
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Interested  individuals,  representatives 
of  organizations,  and  public  officials 
wishing  to  testify  at  the  hearings  are 
asked  to  contact  the  Regional  Director 
at  the  above  address  or  Richard  Roberts 
by  telephone,  (907)  261-4662,  by  Friday, 
December  5, 1986. 

Time  limitation  may  make  it 
necessary  to  limit  the  length  of  oral 
presentation  to  10  minutes.  An  oral 
statement  may  be  supplemented  by  a 
more  complete  written  statement  which 
may  be  submitted  to  a  hearing  official  at 
the  time  of  oral  presentation  or  by  mail 
until  Janaury  6, 1987.  This  will  allow 
those  unable  to  testify  at  a  public 
hearing  an  opportunity  to  make  their 
views  known  and  for  those  presenting 
oral  testimony  to  submit  supplemental 
information  and  comments. 

Comments  concerning  the  draft  EIS 
will  be  accepted  until  January  6, 1987, 
and  should  be  addressed  to  the  Regional 
Director,  Minerals  Management  Service, 
Alaska  Region,  949  East  36th  Avenue. 
Anchorage,  Alaska  99508-4302. 

Dated:  November  4. 1986. 
William  D.  Betteaberg. 

Director,  Minerals  Management  Service. 

Approved 
Bruce  Blanchard, 

Director,  Office  (rf Environmental  Project 
Review. 

[FR  Doc.  86-25272  Filed  11-6-86;  8:45  amj 

BILLING  CODE  OIO-MR-M 


Proposed  Offshore  Oil  and  Gas  Lease 
Sale  91,  Northern  California;  Public 
Meetings 

agency:  Department  of  the  Interior, 
Minerals  Management  Service,  Pacific 
OCS  Region. 

action:  Announcement  of  public 
scoping  meetings  for  Proposed  Offshore 
Oil  and  Gas  Lease  Sale  91,  northern 
California,  and  the  close  of  the  written 
scoping  comment  period. 


SUMMARY:  This  notice  announces  two 
public  scoping  meetings  to  be  held 
regarding  the  proposed  Offshore  Oil  and 
Gas  Lease  Sale  91,  northern  California. 
The  purpose  of  these  scoping  meetings 
is  to  indicate  the  area  to  be  studied, 
gather  public  information,  identify  sale 
related  issues  and  concerns,  and  reveiw 
the  offshore  leasing  process.  The  first 
meeting  will  take  place  in  Ft.  Bragg, 
California,  the  second  meeting  will  take 
place  in  Eureka.  California.  In  addition, 
this  announcement  identifies  the  close 
of  the  written  scoping  comment  period 
as  December  lOt  1986. 


DATES:  The  public  meeting  in  Ft.  Bragg, 
CA.  will  be  held  December  2, 1986,  the 
public  meeting  in  Bureka,  CA,  will  be 
held  December  4. 1986.  Both  meetings 
will  begin  at  9  a.m.  and  continue  until  8 
p.m.  or  until  all  information  is  received. 
The  written  scoping  comment  period 
closes  December  10, 1986. 

ADDRESSES:  The  public  meeting  on 
December  2, 1986,  will  be  held  at  the 
Eagle's  Lodge,  210  North  Corry  Street, 
Ft.  Bragg,  CA.  The  public  meeting  on 
December  4. 1986.  will  be  held  at  the 
Red  Lion  Inn,  Redwood  Ballroom,  1929 
4th  Street,  Eureka.  CA.  Any  written 
scoping  comments  should  be  sent  to  the 
address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  R.  Alcorn,  Chief.  Environmental 
Assessment  Section.  Office  of  Leasing 
and  Environment,  Minerals  Management 
Service.  1340  West  Sixth  Street,  Los 
Angeles,  CA  90017.  (213)  894-6741,  or 
FTS  798-6741. 

SUPPLEMENTARY  INFORMATION:  On 

February  13, 1986,  MMS  published 
notices  in  the  Federal  Register  (Volume 
51,  Number  30)  announcing  the  Call  for 
Information  and  Nominations  and  the 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  Oil  and  Gas  Lease  Sale 
91,  Offshore  Northern  California.  This 
began  the  pre-lease  process  leading  to 
the  lease  sale  tentatively  scheduled  for 
February.  1989.  and  opened  the  public 
scoping  period.  To  ensure  that  the  public 
concerns  and  issues  are  identified,  and 
to  assist  the  technical  staff  preparing  the 
EIS  in  incorporating  these  concerns  into 
the  pre-lease  process,  two  public 
scoping  meetings  ate  scheduled.  At 
these  meetings  concerned  citizens, 
interest  groups,  representatives  of 
governmental  agencies  and  the  oil 
industry,  will  have  the  opportunty  to 
meet  individually  with  MMS  technical 
staff  to  discuss  issues  of  concern,  and  to 
hear  a  brief  overview  of  the  offshore 
leasing  program.  The  written  seeping 
comment  period  formally  ends  on 
December  10. 1986.  There  will  be  several 
other  periods  prior  to  the  lease  sale 
where  the  public  will  have  opportunities 
to  comment  on  both  the  EIS  and  the 
proposal,  including  the  period  following 
the  release  of  the  draft  EIS. 

Dated:  October  29, 1986. 
William  E.  Grant. 

Regional  Director,  Pacific  OCS  Region, 

Minerals  Management  Service. 

[FR  Doc.  86-25271  Filed  11-6-86;  8:45  am] 

BILLING  COOE  4310-(M-M 


National  Park  Service 

Intention  to  Negotiate  Concession 
Contract;  Lalce  INead  Ferry  Service, 
Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  {79  Stat. 
969;  16  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Parle  Service, 
proposes  to  negotiate  a  concession 
contract  with  Lake  Mead  Ferry  Service, 
Inc.,  authorizing  it  to  continue  scheduled 
and  unscheduled  sightseeing,  tourboat 
and  group  charter  facilities  and  services 
for  the  public  at  Lake  Mead  National 
Recreation  Area,  for  a  period  of 
approximately  fifteen  (15)  years  from 
the  date  of  execution  through  September 
30,2001. 

The  contract  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  September  30, 1985, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand-delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Western  Regional 
Office,  450  Golden  Gate  Avenue,  San 
Francisco,  California  94102.  for 
information  as  to  the  requirement  of  the 
proposed  contract. 

Dated:  October  2, 1986. 
W.  Lowell  White, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  86-25294  Filed  ll-fr-86;  8:45  am] 
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New  York  and  the  improvements 
thereon  together  with  the  furnishings 
and  other  contents,  of  the  structures; 
and 

Whereas,  lands,  interests  in  lands, 
and  improvements  thereon,  described  in 
and  conveyed  to  the  United  States  by 
the  Theodore  Roosevelt  Association  by 
deed  dated  July  8. 1963,  which  was 
recorded  on  July  10. 1963  in  the  Office  of 
the  Clerk  of  the  County  of  Nassau.  New 
York  in  Liber  7179  at  Page  353.  conveyed 
78.00  acres;  and 

Whereas,  Sagamore  Hill  National 
Historic  Site  was  established  by 
publication  of  notice  thereof  in  the 
Federal  Register  dated  July  15, 1963  and 
filed  on  July  18, 1963;  and 

Whereas,  lands  and  interests  in  lands 
described  in  and  conveyed  to  the  United 
States  by  the  Trust  for  Public  Land  by 
deed  dated  December  28. 1984  which 
was  recorded  on  March  4. 1985  in  the 
Office  of  the  Clerk  of  the  County  of 
Nassau,  New  York  in  Liber  9623  at  Page 
118  conveyed  5.02  acres  with  funds 
appropriated  by  Pub.  L  98-473  dated 
October  12. 1984. 

Therefore  pursuant  to  section  3  of  the 
Act  of  July  25, 1962,  notice  is  given  that 
the  boundary  of  Sagamore  Hill  National 
Historic  Site  has  been  revised  to  include 
the  5.02  acre  tract  identified  and 
described  as  Tract  01-102  on  Land 
Status  Map  numbered  419/92.000. 
Segment  01.  Sheet  1  of  1  dated  April. 
1974  prepared  by  the  Land  Resources 
Division  of  the  North  Atlantic  Region. 
National  Park  Service. 

The  map  is  on  file  and  available  for 
inspection  in  the  office  of  the  North 
Atlantic  Region,  Land  Resources 
Division.  Boston.  Massachusetts  and  in 
the  office  of  the  National  Park  Service, 
Department  of  the  Interior.  18th  and  C 
Streets,  Washington.  DC  20240. 

Dated:  October  15, 1986. 
Herbert  S.  Cables,  Jr., 

Regional  Director,  North  Atlantic  Region. 
[FR  Doc.  86-25292  Filed  11-6-86;  8:45  am] 

BIUJNO  CODE  4310-70-M 


Revision  of  Paric  Boundary;  Sagamore 
Hill  National  Historic  Site,  NY 

Whereas,  the  Act  of  July  25. 1962  (76 
Stat.  217)  authorized  the  Secretary  of  the 
Interior  to  acquire  Sagamore  Hill 
consisting  of  not  to  exceed  ninety  acres 
at  Cove  Neck.  Oyster  Bay.  Long  Island. 


Ferry  Service  Operators  Sought; 
Between  Patchogue,  NY,  and  Watch  Hill 
site,  Fire  Island  National  Seashore,  NY 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  the  Department  of  the 
Interior,  through  the  Director  of  the 
National  Park  Service,  is  seeking  parties 
interested  in  providing  ferry  service  for 
passengers  and  freight  between 
Patchogue.  New  York,  and  the  Watch 
Hill  site  within  Fire  Island  National 
Seashore,  New  York.  The  National  Park 


Service  proposes  to  negotiate  a 
concession  contract  *vith  the  best 
qualified  offeror  for  a  period  of  ten 
years  from  Janaury  1, 1987,  through 
December  31, 1996. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal  must 
be  postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 
the  formal  release  of  the  information 
and  application  document  to  be 
considered  and  evaluated.  This  release 
is  expected  within  two  weeks  of  the 
date  of  this  notice  or  sooner. 

Interested  parties  should  contact  Mr. 
David  Luschinger,  Concession 
Specialist,  Fire  Island  National 
Seashore,  120  Laurel  Street,  Patchogue, 
New  York  11772,  for  a  copy  of  the 
Statement  of  Requirements,  including 
information  as  to  the  requirements  of 
the  proposed  contract  and  application 
materials. 

This  contract  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

Dated:  October  2a  1986. 
Samuel  H.  Reck, 

Acting  Regional  Director,  North  Atlantic 
Region. 

[FR  Doa  88-25290  Filed  11-6-88;  8:45  am] 
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Ferry  Service  Operators  Sought; 
Between  Long  Island,  NY,  and  Sailor's 
Haven  Stte,  Hre  Island  National 
Seashore.  NY 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965  (79  Stat. 
969;  16  U.S.C.  20).  public  notice  is  hereby 
given  that  the  Department  of  the 
Interior,  through  the  Director  of  the 
National  Park  Service,  is  seeking  parties 
interested  in  providing  ferry  service  for 
passengers  and  freight  between  Long 
Island,  New  York,  and  the  Sailor's 
Haven  site  within  Fire  Island  National 
Seashore,  New  York.  The  National  Park 
Service  proposes  to  negotiaje  a 
concession  contract  vtrith  the  best 
quaUfied  offeror  for  a  period  of  ten 
years  from  January  1, 1987.  through 
December  31, 1996. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal  must 
be  postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 
the  formal  release  of  the  information 
and  application  document  to  be 
considered  and  evaluated.  This  release 
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is  expected  withua  two  weeks  of  the 
date  of  this  notice  or  sooner. 

Interested  pculies  should  contact  Mr. 
David  Laschingec  Concession 
Specialist,  Fire  Island  National 
Seashore,  120  Laurel  Street,  Patchogue, 
New  York  11772,  for  a  copy  of  the 
Statement  of  Requirements,  including 
information  as  to  the  requirements  of 
the  proposed  contract  and  application 
materials. 

This  contract  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Pohcy  Act  and  no 
environmental  document  will  be 
prepared. 

Dated:  October  28, 1986. 

Samuel  H.  Reck, 

Acting  Regional  Director,  North  Atlantic 
Region. 

(FR  Doc.  86-25291  Filed  11-6-86:  8:45  am] 

BIUJHQ  CODE  4310-nMi 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  701-TA-283  and  731- 
TA-364  (Preliminary) 

Certain  Acetylsalicylic  Add  (Aspirin) 
From  Turkey 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-283  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  die  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Turkey  of  acetylsalicylic 
acid  (aspirin),  containing  no  additives 
other  than  starch,  and  not  imported  in 
tablets,  capsules,  or  similar  forms  for 
direct  human  consumption,  provided  for 
in  item  410.72  of  the  Tariff  Schedules  of 
the  United  States,  which  a.ie  alleged  to 
be  subsidized  by  the  Government  of 
Turkey. 

The  Commission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
364  (Prehminary)  under  section  733(a)  of 
the  act  (19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 


that  an  industry  in  the  United  States  is 
materially  injuBed,  or  is  threatened  with 
material  injury,  or  estabhshment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Turkey  of  the  subject 
merchandise  vi^ich  is  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value. 

As  provided  in  sections  703(a)  and 
733(a)  of  the  act,  the  Commission  must 
complete  preliminary  countervailing 
duty  and  antidumping  investigations  in 
45  days,  or  in  this  case  by  December  15, 
1986. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207).  and  Part  201.  Subparts 
A  through  E  (19  CFR  Part  201). 
EFFECTIVE  DATtt  October  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-523-0296).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  petitions  filed 
on  October  31, 1986,  by  Monsanto  Co., 
St.  Louis,  Missouri. 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commissfon,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  4o  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  202.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 


investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  November  20, 1986,  at 
the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW'.. 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Larry  Reavis  (202-523-0296)  not 
later  than  November  17, 1986,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  countervailing  and 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  November  25, 
1986,  a  written  statement  of  information 
pertinent  to  the  sub|ect  of  the 
investigations,  as  ptovided  in  §  207.15  of 
the  Commission's  rales  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  [19  CFR  201.6). 


Authority 

These  investigations  are  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VU.  This  notice  is 
published  pursuant  to  S  207.12  of  the 
Commission's  rules  (19  CFR  207.12). 

By  order  of  the  ComBiission. 
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Issued:  November  3, 1988. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  86-25141  Filed  11-6-86;  8:45  am] 

BILUNG  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrters;  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
1052(b). 

A.l.  Parent  corporation  and  address  of 
principal  office: 

a.  Burlington  Industries,  Inc.,  3330 
West  Friendly  Avenue.  P.O.  Box  21207, 
Greensboro,  NC  37420. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  its  principal  offices,  and  state 
and  country  of  incorporation: 

a.  B.I.  Transportation,  Inc.,  Tucker  Street 
Extension,  P.O.  Box  691.  Burhngton, 
NC  27216-0691;  Incorporated  in  the 
State  of  Delaware 

b.  Burlington  Canada  Inc.,  205  Bouchard 
Boulevarad.  Dorvale,  Quebec  H9S 
1A9;  Incorporated  in  Canada 

c.  Textile  Morelos.  S.A.  de  C.V..  San 
Juan  del  Aguila  No.  401.  Cuetnazaca. 
Motelos,  Mexico;  Incorporated  in 
Mexico 

d.  Noblis-Lees.  S.A.  de  C.V.,  Calzada 
Ermita-Ixtapalapa.  No.  401  local  "C", 
Colonial  Unidad  Modelo,  Mexico  13 
D.F.  Mexico;  Incorporated  in  Mexico 

e.  C.H.  Masland  &  Sons.  Spring  Road  1 
Box  40,  Carlisle,  PA  17013; 
Incorporated  in  the  State  of 
Pennsylvania 

B.l.  Parent  corporation  and  address  of 
principal  office:  Contico  International, 
Inc..  1101  No.  Warson  Road.  St.  Louis, 
MO  63132 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operation,  address 
of  their  respective  principal  offices: 

a.  Pol-Tex  International.  Inc..  13830 
Hatcherville  Road.  Mont  Belvieu,  TX 
77580 

b.  John's  International.  Inc.,  305  North 
Frisco,  Winters.  TX  79657 

C.l.  Parent  corporation  and  address  of 
principal  office:  Dean  Foods  Co.,  3600 
North  River  Road.  Franklin  Park,  Illinois 
60131;  A  Delaware  Corporation. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operation,  and 
address  of  their  respective  principal 
offices: 


a.  Creamland  Dairies.  Inc.,  1911  Second 
Street,  NW.,  P.O.  Box  22067, 
Albuquerque,  New  Mexico  87125;  A 
New  Mexico  Corporation 

b.  Bowman  Dairy  Co.,  Inc.,  3600  North 
River  Road,  Franklin  Park,  Illinois 
60131;  A  Delaware  Corporation 

c.  Carnival  Ice  Cream  Co.,  Box  305,  St. 
Maarten,  Netherlands  Antilles;  A 
Netherlands  Antilles  Corporation 

d.  Dean  Foods  International  Corp.,  3600 
North  River  Road,  Franklin  Park. 
Illinois  60131;  A  Delaware 
Corporation 

e.  Dean  International  Sales  Corp..  3600 
North  River  Road,  Franklin  Park, 
Illinois  60131;  An  Illinois  Corporation 

f.  Bell  Dairy  Products,  Inc.,  P.O.  Box 
2588,  201  University,  Lubbock,  Texas 
79408;  A  Texas  Corporation 

g.  Budlong  Pickle  Co..  Inc..  857  School 
Place.  Green  Bay,  Wisconsin  54303; 
An  Illinois  Corporation 

h.  Dean  Dairy  Products  Co.,  RFD  #1, 

P.O.  Box  69,  Orangeville  Road, 

Sharpsville,  Pennsylvania;  A 

Pennsylvania  Corporation 
i.  Dean  Food  Products  Co..  2040  Madison 

Avenue.  P.O.  Box  41259.  Memphis. 

Tennessee  38104;  A  Tennessee 

Corporation 
j.  Dean  Milk  Co.,  Inc.,  4420  Bishop  Une, 

Louisville,  Kentucky  40218;  A 

Kentucky  Corporation 
k.  DFC  Transportation  Co..  12007  Smith 

Drive,  Huntley,  Illinois  60142;  A 

Delaware  Corporation 
1.  Candy's  Dairies,  Inc..  332  Pulliam 

Street,  San  Angelo.  Texas  76903,  and 

P.O.  Box  992.  San  Angelo.  Texas 

76902;  A  Texas  Corporation 
m.  Green  Bay  Food  Co..  857-897  School 

Place,  P.O.  Box  19057,  Green  Bay, 

Wisconsin  54303;  A  Wisconsin 

Corporation 
n.  Hart's  Dairy,  Inc.,  2330  Anderson 

Avenue,  P.O.  Box  2337,  Ft.  Myers, 

Florida  33901;  A  Florida  Corporation 
0.  The  Larsen  Co.,  520  North  River 

Street,  Green  Bay,  Wisconsin  54307;  A 

Wisconsin  Corporation 
p.  Liberty  Dairy,  530  North  River  Street, 

Evart,  Michigan  46931;  A  Michigan 

Corporation 
q.  McCadam  Cheese  Co.,  Inc.,  12 

Annette  Street,  Heuvelton,  New  York 

13654;  A  New  York  Corporation 
r.  St.  Thomas  Egg  Co.,  Inc.,  No.  7-1 

Estate  Street.  Joseph  and  Rosendahl, 

St.  Thomas,  Viirgin  Islands  00801;  A 

Virgin  Islands  Corporation 
s.  DFC  Transportation  Systems 

International,  Inc.,  3600  North  River 

Road,  Franklin  Park,  Illinois  60131;  An 

Illinois  Corporation 
t.  Gill  Edge  Farms,  Inc.,  302  South  Porter, 

Norman,  Oklahoma  73070;  An 

Oklahoma  Corporation 


u.  Juice  Services,  Inc.,  Blackstone  Valley 

Way,  146-295  Industrial  Park,  P.O. 

Box  304,  Lincoln.  Rhode  Island  02865: 

A  Rhode  Island  Corporation 
V.  T.G.  Lee  Foods,  Inc.,  315  N.  Bumby 

Avenue.  P.O.  Box  3033,  Orlando. 

Florida  30802;  A  Florida  Corporation 
w.  McArthur  Dairy,  Inc.,  6851  N.E. 

Second  Avenue,  Miami,  Florida  33138; 

A  Florida  Corporation 
x.  Park-it  Market  Corp.,  3600  North  River 

Road,  Franklin  Park,  Illinois  80131;  A 

Delaware  Corporation 
y.  St.  Thomas  Dairies,  Inc.,  P.O.  Box 

4800,  CHA,  Charlotte  Amalie.  St. 

Thomas,  Virgin  Islands;  A  Virgin 

Islands  Corporation 
z.  St.  Thomas  Corp.,  3600  North  River 

Road,  Franklin  Park.  Illinois  60131;  A 

Delaware  Corporation 
aa.  Ye  Olde  Tavern  Cheese  Co..  Inc., 

3949-53  West  Lake  Street,  Chicago, 

Illinois  60624;  An  Illinois  Corporation 
bb.  Ryan  Milk  of  Pa.,  Inc.,  P.O.  Box  554. 

53  Canal  Street,  Greenville, 

Pennsylvania  16125;  A  Pennsylvania 

Corporation 
cc.  Ryan  Milk  Co..  Inc.,  P.O.  Box  1175. 

East  Chestnut  Street,  Murray, 

Kentucky  42071;  A  Kentucky 

Corporation 
dd.  Heifetz  Pickling  Co.,  11821  Westline 

Industrial  Dr.,  St.  Louis,  Missouri 

63141;  A  Missouri  Corporation 
ee.  South  Keys  Distributing.  Inc.,  6851 

NE  Second  Avenue,  Miami,  Florida 

33138;  A  Florida  Corporation 
ff.  Amboy  Packaging  Co.,  P.O.  Box  529. 

820  Palmyra  Avenue,  Dixon,  Illinois 

61021;  An  Illinois  Corporation 
gg.  Fieldcrest  Foods,  Inc..  3600  North 
River  Road,  Franklin  Park.  Illinois 
60131;  An  Illinois  Corporation 

D.l.  Parent  corporation  and  address  of 
principal  office:  Thomas  Supply  Co.,  Rt. 
12.  Gumming,  Georgia  30130.  (Thomas 
Supply  Co.  is  a  Georgia  corporation.) 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operation,  and 
8tate(s)  of  incorporation:  T.P.  Lumber 
Sales  Co.,  Rt.  12,  Gumming,  Georgia 
30130.  (T.P.  Lumber  Sales  Co.  is 
incorporated  under  the  laws  of  the  State 
of  Georgia  and  is  100%  owned  by 
Thomas  Supply  Company.) 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  86-25188  Filed  11-6-86:  8:45  am] 
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OEPADTyENT  OF  LABOR 
Office  of  the  Secretary 

Agency  Recordkeeptng/Reporting 
RequlrewentB  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35],  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  lecardkeeping/Reporting 
Requliemeats  Under  Review 

As  necessary,  the  Department  of 
Labor  wiU  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  a  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

A  abstract  describing  the  need  for  and 
uses  of  the  information  collection. 

Cotiunents  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  wentzler.  telephone 
(202)  395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Managemerxt  and  Budget,  Room  3208, 
Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 


New 


I 


Employment  Standards  Administration 

CM-1173 

On  occasion 

Businesses  or  other  for-profit;  Non-profit 

institutions;  Small  businesses  or 

organizations 
75,000  responses:  18,750  hours;  1  form 

This  is  a  computer  generated 
document  sent  to  medical  providers  who 
submitted  incomplete  information  on  the 
HCFA-150G  or  UB-82.  This  document 
describes  errors  made  on  the  HCFA- 
1500  or  UB-62  and  requests  correct 
information. 


Extension 


I 


Occupational  Safety  and  Health 
A  dministration 

Acrylonitrile 

1281-0126;  OSHA-2500 

On  occasion 

Businesses  or  ottier  for  profit 

21  responses;  9,302  hours 

The  purpose  of  this  standard  and  its 
information  collection  requirements  is  to 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to 
acrylonitrile  (AN).  Employers  must 
monitor  employee  exposure  to  AN,  keep 
employee  exposures  within  permissible 
limits,  and  provide  medical  exams, 
training  and  other  information  about  AN 
to  employees. 

Signed  at  Washington.  DC,  this  4th  day  of 
November,  1986. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

[FR  Doc.  86-25241  Filed  11-6-88:  8:45  am] 

BILUNO  CODE  4510-2r-M 


State  Unemployment  Compensation 
Laws  Approval  and  Certification  to  ttie 
Secretary  of  the  Treasury 

In  accordance  with  the  provisions  of 
section  3304(c)  of  the  Internal  Revenue 
Code  of  1954  (28  U.S.C.  3304(c)),  I  hereby 
certify  the  following  named  States  to  the 
Secretary  of  the  Treasury  for  the  12- 
month  period  ending  on  October  31, 
1986,  in  regard  to  the  unemployment 
compensation  laws  of  those  States 
which  heretofore  have  been  approved 


under  the  Federal  UiremploymentTax 
Act: 

Alabama,  Alaska,  Arizona,  Arkansas, 
California,  Colorado,  Connecticut, 
Delaware,  District  of  Columbia,  Florida, 
Georgia,  Hawaii,  Idaho,  Illinois,  Indiana, 
Iowa.  Kansas,  Kentucky,  Louisiana,  Maine, 
Maryland,  Massadiasetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Montana, 
Nebraska,  Nevada,  New  Hampshire,  New 
Jersey,  New  Mexico,  New  York,  North 
Carolina,  North  Dakota.  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  Puerto  Rico,  Rhode 
Island,  South  Carolina.  South  Dakota, 
Tennessee,  Texas,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington,  West  Virginia, 
Wisconsin,  and  Wyaming. 

This  certification  is  for  the  maximum 
normal  credit  allowable  under  section 
3302(a]  of  the  Code. 

Signed  at  Washington,  DCr  on  Octol>er  31, 
1986. 

William  E.  Brock, 

Secretary  of  Labor 

[FR  Doc.  88-25172  Filed  ll-ft-86:  8:45  am] 

BILUNG  CODE  4510-30-II 

Cerfif  ic^ioe  of  Stale  tlnemptoyment 
Compaosation  La«M  to  the  Secretary 
of  the  Treasury 

In  accordance  wilii  the  priyvisioiu  of 
paragraph  (1)  of  section  3303(b)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3303(1))(1)),  I  hereby  certify  the 
unemployment  comfensation  laws  of 
the  following  named  States,  which 
heretofore  have  been  certified  pursuant 
to  paragraph  (5)  of  section  3303(b)  of  the 
Code,  to  the  Secretary  of  the  Treasury 
for  the  12-monA  period  ending  on 
October  31, 1886. 

Alabama.  Alaska,  Arisona,  Arkansas, 
California,  Colorado  Connecticut, 
Delaware,  District  of  Columbia,  Florida, 
Georgia,  Hawaii,  Idaho,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri.  Montana, 
Nebraska,  Nevada,  New  Hampshire,  New 
Jersey,  New  Mexico,  New  York,  North 
Carolina,  North  Dakota,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  Rhode  Island,  South 
Carolina,  South  Elakota,  Tennessee,  Texas, 
Utah,  Vennont,  Vligtnia,  Virgin  Islands, 
West  Virginia,  Wisconsin,  and  Wyoming. 

This  certification  is  for  the  maximum 
additional  credit  allowable  under 
section  3302(b)  of  the  Code. 

Signed  at  Washington,  DC,  on  October  31, 
1986. 

William  E.  Brock,         1 

Secretary  of  Labor       I 

[FR  Doc.  86-2S173  Filed  lV-ft-88;  8^45  am] 
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Bureau  of  Labor  Statistice 

Labor  Research  Advisory  Council 
Committees;  Meetings  and  Agenda 

The  regular  fall  meetings  of 
committees  of  the  Labor  Research 
Advisory  Ck)uncil  will  be  held  on 
November  18. 19.  and  20.  The  meetings 
will  be  held  in  Rooms  S-4512  and  N- 
5437  A  and  B.  of  the  Frances  Perkins 
Department  of  Labor  Building.  200 
Constitution  Avenue  NW..  Washington. 
DC. 

The  Labor  Research  Advisory  Council 
and  its  committees  adAdse  the  Bureau  of 
Labor  Statistics  with  a  respect  to 
technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  union  research  directors  and 
staff  members. 

The  meetings  of  the  Committee  on 
Productivity.  Technology  and  Economic 
Growth  and  the  Committee  on  Foreign 
Labor  Statistics  will  be  combined.  The 
schedule  and  agenda  of  the  meetings  are 
as  follows: 

Tuesday.  November  18,  Room  S-4215 

9:30  a.m. — Committee  on  Wages  and 
Industrial  Relations 

1.  Review  of  work  in  progress 

2.  PATC  Expansion:  First  year  results 

3.  Employee  Benefits  Survey  {EBS]:  An 
update  on  results  and  plans 

4.  Proposed  compensation  cost  levels  for 
the  Employment  Cost  Index 

5.  Other  business 

Wednesday.  November  It,  Roonu  N- 
5437  A  and  B 

9:30  a.m. — Committee  on  Prices  and 
Living  Conditions 

1.  CPI  Revision  status  report 

2.  Publication  plans  for  semiaimual 
CPI's 

3.  Rebasing  of  indexes 

4.  Other  business 

Wednesday.  November  19.  Rooms  N- 
5437  A  and  B 

1:30  p.m. — Committee  on  Productivity. 
Technology,  and  Economic  Growth  and 
the  Committee  on  Foreign  Labor 
Statistics 

1.  Developmental  work  on  measures  of 
productivity  for  hospitals 

2.  Extension  of  hours  worked  study  to  2- 
digit  industries 

3.  Study  of  energy  price  increases  effects 
on  life  of  capital  equipment 

4.  BLS  international  b'aining  program 

5.  Declining  earning  hypothesis 

6.  Update  cm  the  projections  cycle 

7.  Review  of  deindustrialization  analysis 

8.  International  comparision  of 
unemployment 


Thursday.  November  20.  Rooata  N-M37 
AaodB 

9:30  a.m.— Committee  on  Occupational 
Safety  and  Health  Statistics 

1.  Annual  Survey  results 

2.  Status  of  National  Academy  of 
Sciences  panel 

3.  Records  audit 

4.  Guidelines/outreach 

5.  Health  Interview  Survey  follow-up 

6.  State  health  department  project 

Thursday,  November  20.  Rooms  N-^437 
AandB 

1:30  p.m. — Committee  on  Employment 
Structure  and  Analysis 

1.  The  1987  budget  and  program  plans 

2.  Update  on  the  Mass  Layoff  Report 
and  dislocated  worker  data 

3.  Review  of  findings  of  May  1985  data 
on  work  schedules 

4.  Plans  for  the  National  Longitudinal 
Survey 

5.  Findings  of  the  BLS  survey  of 
contracting-out  by  industry 

6.  Other  business. 

The  meetings  are  opeiL  It  is  suggested 
that  persons  planning  to  attend  as 
observers  contact  Henry  Loweostem, 
Executive  Secretary.  Labor  Research 
Advisory  Council  on  (Area  Code  202) 
523-1327. 

Signed  at  Washington.  DC,  this  3rd  day  of 
November  1986. 

Janet  L.  Nonvood, 

Commissioner  of  Labor  Statistics, 

[FR  Doc.  88-25177  Filed  11-8-86;  8:45  am]  . 

MLLINQ  CODE  4S10-24-M 


Request  for  Comments  on  Cttanges  in 
Local  Area  Unemployment  Statistics 
(LAUS)  Procedures;  Republication 

[Editorial  Note.— The  following  document 
was  originally  published  at  page  39618  in  the 
issue  of  Friday.  October  31, 1988.  The 
document  is  being  republished  in  its  entirety 
because  of  typesetting  errors] 

aqency:  Bureau  of  Labor  Statistics, 
Labor. 

action:  Request  for  comments  on 
proposed  changes  in  local  area 
unemployment  statistics  methodology. 

summary:  With  the  completion  of 
various  research  projects  and  the  receipt 
of  nimierous  comments  and  simulations 
for  a  number  of  research  areas,  the 
Bureau  of  Labor  Statistics  intends  to 
introduce  methodological  improvements 
in  the  procedures  for  developing  local 
area  unemployment  statistics.  Proposals 
to  improve  the  procedures  include  the 
mandatory  introduction  of  an  updated 
procedure  for  multi-county  employment 
disaggregation  and  an  improved 


procedure  for  the  estimation  of 
unemployed  exhaiutees.  Optional 
methodological  revisions  are  proposed 
in  estimation  of  agricultiu-al  employment 
and  the  estimation  of  Federal  and 
Railroad  unemployment. 

DATE:  Comments  must  be  submitted  on 
or  before  December  1, 1986. 

ADDNESS:  Send  comments  to:  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics,  441  G  Street  NW.,  Room  2083, 
Washington.  DC  20212. 

FOR  HMTHER  INFOIMIATKM  CONTACT: 

Sharon  Brown  202-523-1807. 

SUPPLEMENTARY  INFORMATION: 

Dated  at  Washington,  DC.  this  24th  day  of 
October.  1986. 

Janet  L  Norwood, 

Commissioner. 

(FR  Doc.  86-24688  Filed  10-30-86;  8:45  am] 

MLLMO  COOE  ISOS-OI-M 


Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wagee  for  Federal  and 
Federally  Aeeisted  Construction; 
General  Wage  Determination 
Dedeions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
wori(  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications,  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3504, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisioas 

The  numbers  of  the  decisions  being 
added  to  the  Government  Printing  Office 
document  entitled  "General  Wage 
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Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(8). 


Volume  II: 

Texas 

TX86-39 pp 

TX86-40 » pp 

TX88-41 pp 

TX88-42 pp, 

TX88-43 , pp 

TX86^M pp 

TX86-45 pp 

TX86-46 pp 

TX86-47 pp 

TX86-48 pp 


TX86-49. 


.  944a-944c. 
.  944d-944f. 
.  944g-944i. 
.  944J-9441. 
.  944m-944o. 
.  944p-944r. 
.  944S-944U. 
.  944v-944x. 
.  944y-944aa. 
.944ab- 
944ad. 
pp.  944ae- 
944ag. 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 
Massachussetts: 

MA86-1  (January  3,  1986) pp.  347-349. 

MD86-2  [January  3,  1986) p.  391. 

MD86-11  (Janusry  3, 1986)...  p.  411. 

MD86-15  (January  3,  1986)...  p.  420. 
Pennsylvania: 

PA86-10  (January  3,  1986) ....  p.  880. 

PA86-12  (January  3,  1986) ....  p.  888. 

PA86-14  (January  3,  1986) ....  pp.  895-896. 

Volume  II: 
Iowa: 

IA86-1  (January  3,  1986) p.  24. 

IA86-2  (January  3,  1986) p.  29. 

1A86-5  (January  3,  1986) pp.  43-44  p., 

47. 

Louisiana: 

LA86-4  (January  3,  1986) p.  357. 

LA86-5  (Januaiy  3,  1986) pp.  360,  363. 

I  p.  366. 

Minnesota:  ' 

MN86-7  (January  3,  1986) p.  507. 

MN86-^  (January  3.  1986) p.  526. 

New  Mexico: 

NM86-1  (January  3,  1986) pp.  638-638a. 

p.  639,  pp. 
,  641-642.  pp. 

I  645,  649. 

Ohio: 

OH86-1  (January  3,  1986) pp.  661-674. 

OH86-2  (January  3,  1986) pp.  676,  678, 

pp.  680-684, 
p.  691. 

OH8&-28  (January  3,  1988) ...  pp.  752-753. 


OH86-29  (January  3, 1986). 


Texas: 

TX86-27  (January  3;  1986) . 

TX86-28  (January  3,  1986) . 

TX86-29  (January  3,  1986) . 

TX86-30  (January  3.  1986) . 

TX86-31  (January  3. 1986) . 

TX86-32  (January  3, 1988) . 

TX86-33  (January  3,  1986) . 

TX86-34  (January  3, 1986) . 

TX86-35  (January  3.  1986) . 

TX86-36  (January  3,  1986) . 

TX86-37  (January  3, 1986) . 

TX86-38  (January  3, 1986) . 
Listing  by  Location  (index)... 


Listing  by  Decision  (index)..., 
Volume  Ill- 
Washington: 
WA86-9  (January  3, 1986) .. 


pp.  756-758, 
pp.  760-765, 
pp.  768-784, 
pp.  794-795. 

pp.  910-912. 
pp.  913-915. 
pp.  916-918. 
pp.  919-921. 
pp.  923-924. 
pp.  926-927. 
pp.  928-930. 
pp.  931-933. 
pp.  934-935. 
pp.  937-938. 
pp.  939-941. 
pp.  942-944. 
p.  xxxviii,  pp. 

xli-xlvi. 
pp.  Ivi-lviii. 


pp.  3675f- 
365g. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  nottd  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  80 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
DC  20402,  (202)  783^238 

When  ordering  8ubscription(s),  be 
sure  to  specify  the  State[s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  The  subscription  cost 
is  $277  per  volume.  Subscriptions 
include  an  annual  edition  (issued  on  or 
about  January  1)  which  includes  all 
current  general  wage  determinations  for 
the  States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  31st  Day  of 
October  1986. 

James  L  Vaiin, 

Assistant  Administrator. 

[FR  Doc.  86-25012  Filed  11-6-86;  8:45  amj 

BILUNG  CODE  4$10-Z7-M 
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[TA-W-17,4151 

Burlington  Industries,  Inc..  Amended 
Certification  Regarding  EligibiUty  To 
Apply  for  Worlcer  Adfustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  October  10, 1986 
applicable  to  all  workers  of  the 
Domestics  Division,  Burlington 
Industries.  Inc.,  Sherman,  Texas.  The 
certification  notice  will  soon  be 
published  in  the  Federal  Register. 

The  company  provided  additional 
information  to  the  Department 
indicating  that  production  continued 
after  the  July  1, 1986  termination  date 
and  that  several  workers  are  currendy 
still  involved  in  closing  down  the  plant. 
The  intent  of  the  certification  is  to  cover 
all  workers  at  the  Sherman.  Texas  plant 
of  Burlington  Industries,  Inc.  who  are 
affected  by  the  decline  in  production 
and  sales  of  greige  sheeting  fabric 
related  to  import  competition.  The 
notice,  therefore,  is  amended  by  deleting 
the  termination  date. 

The  amended  notice  applicable  to 
TA-W-17,415  is  hereby  issued  as 
follows: 


"All  workers  of  the  Sherman.  Texas  plant 
of  the  Domestic  Division  of  Burlington 
Industries,  Inc..  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  29. 1985  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  28th  day  of 
October  1986. 

Stephen  A  Wandner, 

Deputy  Director,  Office  of  Legislation  and 
Actuarial  Services,  UIS. 

[FR  Doc.  86-25174  Filed  11-6-86;  8:45  am] 
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Investigations  Regarding 
Certifications  of  EiigilMity  To  Apply  for 
Worker  Adjustment  Assistance;  BTA 
Producers,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 

Appendix 


Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  data  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17, 1986. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  November  17, 1986. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601  D  Street.  NW..  Washington, 
DC  20213. 

Signed  at  Washington,  DC,  this  27th  day  of 
October  1986. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


(Petitioner  (uraon/woltert/linn) 


BTA  Producers  (Worlten) 

Oonlin  Sportiwem.  Inc.  (Wortters) 

Pennsyhranie  Mines  Corp.  (UMW) 

Herman  Lomwnsleen.  Inc.  (Worliars)- 

Perfectioo  Services.  (Workers) _ 

BWAB.  Inc.  (WortMrs) 

Halliburton  Services  (Workers) 


Location 


Wetex  (Workers) _... 

Amencan  Motors,  Inc.  (UAW) J 

Baker  Packers  (Workers) 

RusseH  Newman  Mtg.  Co.  (Wofkera).. 
Air  E^iipnienl  Rental  Inc.  (Wotkan)... 


Dena  Corp.  Spioer  Axle  Division  (UAW) . 


Monsanto  Co.  #1  Plant.  (Workers) _. 

Todd  Pacific  Shrpyards  (Workers) ..ZZ. 

Bowen  Tods,  Inc  (Workers) 

Carter  Day  Co  (Workers) IZIIIIZ.I 

Mundy  Maintenance  Circle,  Inc.  (Workers)  

Daniel  Intsmalional  Corp.  (Workers) _ 

Lockheed  Marine  (Workers) _. 

Modem  Machine  Shop  Inc  (Workers) " 

Torrington/Fafnir  (Company) 

Alpha  Consultmo.  Inc.,  Pmtax  Petroleum  Corpriwortiera) 

L.E  Jones  Co  (UAW) 

Estate  of  William  G.  Hells,  a  Pvtnershf>  (Worte^ 

Micro  Components  Tech  (Workers) 

Dresses  Atlas  (Workers) 

U-Jointa,  Inc.  (Workers) ZZZZZZ. 

Lee  Company  (Workers) 

Pnde  Oil  Wen  Service  (Workers) 

Texaco  ProAjong.  Inc.  Houeton  District  (Worliers)"!"".'.'." 

Hallibuilon  Ssrwioas  (Workers) _  . 

CMC  Energy  (Workers) 

Worcester  Conlrois  Corp.  (USWA) ... 

Weyenberg  Shoes  (UfCW) 

T.R.J.  Corp.  (Firm) _ J~;[ 

American  DrMng  and  Exploration  Co.  Inc'  (Firm)"  ..""I""I 


TX 

New  Tazewell,  TN.. 

BameiberD,  PA 

Jotnston,  NY 

Laredo.  TX 

Sidney,  MT 

Rora.  IL 


Houston,  TX 

Toledo.  OH 

Beaumont.  TX.. 

S«nl  Jo,  TX 

Vietoria.TX 


Date 
received 


New  Clastle.  IN . 


Nilso,  WV 

Seattle.  WA „ 

Houeton,  TX 

Minneapolis.  MN 

Houston,  TX 

(jnaenviMe,  SO 

Seattle  WA 

L»edo,  TX 

Arfcadeiphia.  Afl 

Bouktor,  <M 

Merwminee,  Ml 

Denver,  CO 

St  Paul.  MN 

Alice,  TX 

Odessa.  TX 

Sufchur  Springs,  TX.. 

Alice  TX 

Bellaire.  TX 

Amarilto,  TX _ 

Alioe,  TX 

Boylston.  MA 

Beaver  Oem,  Wl 

AWens,  TX 

C:orpus  Christi,  TX 


10/14/86 
10/14/86 
10/14/86 
10/16/86 
10/14/86 
10/9/86 
10/14/86 

10/7/86 
10/7/86 
10/9/86 
10/0/86 
10/0/86 

10/1/86 

10/14/86 

10/7/86 

10/10/86 

10/7/86 

10/10/86 

10/10/86 

10/7/86 

10/9/86 

10/9/86 

10/1/86 

10/10/86 

10/14/86 

10/10/86 

10/14/86 

10/14/86 

10/17/86 

10/16/86 

10/16/86 

10/16/86 

10/7/86 

10/20/86 

10/20/86 

10/20/86 

9/15/86 


Dsleof 
peMion 


9/18/86 
10/7/86 
9/4/86 
10/9/86 
10/8/86 
^/22/86 
10/6/86 

9/26/86 
9/26/86 
10/1/86 
10/1/86 
10/1/86 

9/29/86 

10/9/86 

9/4/86 
10/6/86 
9/30/86 
10/7/86 
10/7/86 

0/8/86 
10/2/86 
10/7/86 

9/8/86 
9/29/86 

9/4/86 

10/8/86 

10/7/86 

10/61/86 

10/0/86 

10/1/86 

9/2S/86 

10/0/86 

10/1/86 

10/0/86 

10/14/86 

10/13/86 

9/10/86 


No 


Articles  produced 


TA-W-18,  436. 
TA-W-18,  437.. 
TA-W-18.  438.. 
TA-W-18,  439.. 
TA-W-ia.  440.. 
TA-W-18.  441... 
TA-W-18,  442. 

TA-W-18.  443... 
TA-W-18,  444.. 
TA-W-18,  445... 
TA-W-18,  446... 
TA-W-18,  447... 


TA-W-ie.  448.. 


TA-W-18, 
TA-W-18 
TA-W-18, 
TA-W-18, 
TA-W-18, 
TA-W-18, 
TA-W-18, 
TA-W-1S, 
TA-W-18, 
TA-W-18, 
TA-W-18, 
TA-W-18. 
TA-W-18. 
TA-W-18. 
TA-W-18, 
TA-W-18, 
TA-W-ie, 
TA-W-18, 
TA-W-18. 
TA-W-18. 
TA-W-18, 
TA-W-18, 
TA-W-ie. 
TA-W-18, 


.449 
,450 
451.. 
452.. 
453. 
454 
455.. 
456... 
457  . 
458.. 
459... 
460  . 
461... 
462 
463 
464... 
465  . 
466.. 
467.. 
468.. 
468.. 
470... 
471... 
472.... 


Curde  oil  and  natural  gas 

Means  flammel  shirts,  ladies  bkxises.  dresses  end  skvts 

OM. 

tanninfl  ot  leather 

Inspection  ol  pipes  at  oil  drilting  sites. 

Oil 

Cementing  pipe  in  the  ground,  sbmulating  and  kactiving 

Oil  well  togging. 

Automotxies/Jeeps. 

Pacfcara.  sataly  values. 

Sleep  ivear  and  imgene. 

Provides  crews   and  equpmani  m  the  installation  ol 

casting  m  oil 
Castnga  tor  uee  in  makmg  up  the  axle  tor  kght  to  heavy 

truck  markets. 
Rubber  chemicals. 
Sh«>baiUing. 
I  Oil  wen  fisNng  tools 
,  Gram  cleaning  and  porcessing  equ^iment 
I  Installed  oil  pipeline. 
Insuiled  oil  pipeline. 
ShVbuikkng. 
Stnjctural  steel 
[  Ant-lnctKX)  beanngs 
Oil  dnlling 
Insert  values 
Oil  and  gas  axptoratxxi 

Equipment  lor  testing  and  handkng  niagraled  ocuts 
Oil  dnlling 

Onve  lines  lor  oil  Md  truck. 
Blue  leans 

Extractxxi  of  raw  petroleum. 
Oil  and  gas  exptoration. 
Tools  for  packing  on. 
Oil  gas  producer. 
Ball  vakjes. 
Men's  shoes 
Contract  oil  we«  dhHing. 
Contract  oil  well  drilling. 
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(Petibonw  (union/iM>rksn/firm) 


Hughes  Producton  Tool  (now  Huges  Production  Equip- 
mwit)  (Wofkare). 

Keir-McGM  Co<p.  (Workers) 

Gray  Tool  Ca  (Workers) 

Urwe  OrMng  Corp.  (Workers) 

EmplMsis  Oil  Operations  (Workers) 

Armco  Tubular  Divisnn  (Workers) 

Hockensmith  Corp.  (USW) 

Dniling  Chermcels.  (nc  (Firm) 

Ltoyd  Schoenheit  Tnjck  and  Tractor  Semce.  Inc.  (Work- 
ers) 


Location 


Huntswlle.  TX 

Oklahoma  City,  OK 

Houston.  TX 

Laredo.  TX 

Russell,  KS 

Logan,  OH 

Penn.,  PA 

Carthage,  TX 

Grayville.  IL 


Date 
received 


10/20/86 

10/20/86 
10/20/86 
10/9/86 
10/8/86 
10/9/86 
10/9/86 
9/15/86 
9/17/86 


Dateof 
petition 


10/6/86 

9/30/86 

10/14/86 

10/3/86 

10/2/86 

10/6/86 

10/6/86 

9/9/86 

9/9/86 


Petition  No. 


TA-W-1B,  473 

TA-W-18.  474 
TA-W-18.  475 
TA-W-18,  476 
TA-W-18,  477 
TA-W-18.  478 
TA-W-18,  479 
TA-W-18,  480. 
TA-W-18.  481 


(FR  Doc.  86-25175  Filed  11-6-86;  8:45  am) 

MIXING  C006  4510-30-M 


[TA-W-17,748] 

Glen  Irvan  Corp.,  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  September  29. 
1986,  the  company  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  behalf  of  workers  and 
former  workers  at  the  Glen  Irvan 
Corporation,  Penfield,  Pennsylvania. 
The  determination  was  published  in  the 
Federal  Register  on  October  3, 1986  (51 
FR  35440). 

The  application  claims  that  imports  of 
cheaper  oil  adversely  affected  the  sale 
of  coal  from  the  Glen  Irvan  Corporation 
to  utility  companies. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC,  this  28th  day  of 
October  1986. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 

Actuarial  Services.  UIS. 

|FR  Doc.  86-25175  Filed  11-6-86;  8:45  am] 
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Mine  Safety  and  Health  Administration 
[Docket  No.  M-86-138-C] 

Big  Diamond  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Big  Diamond  Coal  Company.  1744 
Grand  Avenue,  Tower  City, 
Pennsylvania  17980  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1400  (hoisting  equipment;  general)  to 


Arbcla*  produced 


Manufactures  of  oilfieU  equipmenL 

Oil  and  natural  gas  exploration  service. 

Manufactures  land  and  oHahara  oH  equipment. 

Contract  oil  driNng. 

Contract  oil  drilling. 

Tubular  pves.  i 

C^st  iron  ingot  moMs.        ' 

Sells  oiHieM  chemicals. 

Moves  dnlling  ngs  and  fieKI  equipment 


its  Big  Diamond  Slope  (I.D.  No.  36- 
07554)  located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approveii  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed,  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 


received  in  that  office  on  or  before 
December  8, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address.  j 

Dated:  October  30, 1986. 

Patricia  W.  Silvey, 

Director.  Office  of  Standard.  Regulations  and 
Variances. 

[FR  Doc.  86-25232  Filed  11-6-86;  8:45  am] 

BILLING  CODE  4510-43-11 


[Docket  No.  M-85-72-C] 

Black  Thunder  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Black  Thunder  Coal  Company,  299-C 
Luke  Fidler.  Shamokin,  Pennsylvania 
17872  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1714  (self- 
contained  self-rescue  devices)  to  its 
Black  Thunder  Slope  No.  1  (I.D.  No.  36- 
06759)  located  in  Northumberland 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 
device  approved  by  the  Secretary  which 
is  adequate  to  protect  such  person  for 
one  hour  or  longer. 

2.  The  mine  is  always  damp  to  wet. 
The  only  electrical  equipment,  which  are 
pumps,  is  located  at  the  foot  of  the 
slope. 

3.  Petitioner  states  that  the  distance 
from  the  mine  portal  to  the  actual 
working  face  is  less  than  2,000  feet.  The 
mine  can  be  evacuated  in  less  than  15 
minutes. 

4.  Petitioner  states  that  the  devices 
are  too  heavy,  bulky,  and  cumbersome 
to  be  worn  while  working  or  in  the 
narrow  confines  of  the  slope  gun  boat 
which  serves  as  a  mantrip  at  the  mine. 
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5.  Sections  of  the  mine  are  subjected 
to  freezing  temperature  making  constant 
availability  of  the  devices  questionable. 
In  addition,  the  wet  mine  conditions 
make  it  difficult  to  locate  a  suitable  dry 
storage  location  for  the  self-rescuers. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  8. 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  October  28,.1986. 

Patrida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  86-25233  Filed  ll-6-«6;  8:45  am] 

BILUNG  CODE  4S10-43-M 
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[Docket  No.  M-86-123-C] 

Canada  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Canada  Coal  Company.  Inc..  P.O.  Box 
2686.  Pikeville.  Kentucky  41501  has  filed 
a  petition  to  modify  the  application  of  30 
cm  75.900  (low-  and  medium-voltage 
circuits  serving  three-phrase  alternating 
current  equipment,  circuit  breakers]  to 
its  No.  2  Mine  (I.D.  No.  15-02410]  located 
in  Pike  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  power  circuits  serving  three- 
phrase  alternating  current  equipment  be 
protected  by  suitable  circuit  breakers  of 
adequate  interrupting  capacity  which 
are  properly  tested  and  maintained  and 
that  such  breakers  be  equipped  with 
devices  to  provide  protection  against 
under-voltage.  grounded  phase,  short 
circuit,  and  overcurrent. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  vacuum  contactor  of 
no  less  interrupting  capacity  than  that 
provided  by  the  circuit  breaker  to  obtain 
undervoltage  protection  in  lieu  of  a 
circuit  breaker.  Overcurrent  and  short 
circuit  protection  will  continue  to  be 
provided  by  the  circuit  breaker.  Ground 
fault  circuits  will  be  altered  to  maintain 


the  vacuum  contactor  in  the  off 
condition  until  faulted  power  circuits 
are  acknowledged.  Ground  monitoring 
and  ground  fault  circuitry  will  be 
directed  to  the  control  of  the  coil  of  the 
vacuum  contactor.  Undervoltage  release 
will  be  obtained  by  the  nature  of 
contactors  and  relays,  which  drop  out  at 
40  to  50  percent  of  the  rated  coil  voltage. 
The  vacuum  contactor  will  be  placed  in 
the  power  boxes  in  the  space  presently 
used  for  the  spare  circuit  breaker. 

3.  Prior  to  each  conveyor  belt  start-up, 
an  audible  alarm  will  be  sounded  for  15 
seconds  that  can  be  heard  throughout 
the  affected  system.  All  start-up  horns 
will  operate  on  120  VAC  or  less,  and  all 
remote  control  voltage  will  be  120  VAC 
or  less. 

4.  All  affected  personnel  will  be 
trained  in  the  circuit  plans  used  at  these 
locations. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  a^ected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  8, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  October  28, 1986. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  86-25234  Filed  11-6-86;  8:45  am] 

BtLUNQ  CODE  4510-43-M 

[Docket  No.  M-66-121-C] 

Olaf  Coal  Co.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

Olaf  Coal  Company,  1475  Scott  Street, 
Kulpmont,  Pennsylvania  17839  has  filed 
a  petition  to  modify  the  apphcation  of  30 
CFR  75.301  (air  quahty.  quantity,  and 
velocity)  to  its  No.  1  Slope  (I.D.  No.  36- 
07469]  located  in  Northumberland 
County.  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  foUows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosstut  in 


any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9.000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9.000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3.000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  tuid  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
piopoocs  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1.500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  ITiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  8, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
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Dated:  October  30. 1986. 

PaMcia  W.  SBv«y. 

Dfnctor.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  88-25235  Filed  H-6-«8;  8:45  am] 

MUMQCOOE  4SI0-43-« 


IDocInt  No.  M-«»-8«-C] 

Peabody  Coal  Co.;  Petition  for 
Modfflcation  of  Application  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company,  301  North 
Memorial  Drive,  P.O.  Box  373,  St.  Louis. 
Missouri  63166  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1403-9  (shelter  holes)  to  its  Sunnyhill 
No.  9  North  Mine  (I.D.  No.  33-01069) 
located  in  Perry  County,  Ohio.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  shelter  holes  should  be 
provided  on  track  haulage  roads  at 
intervals  of  not  more  than  105  feet. 

2.  When  the  mine  opened  in  1969, 
extraction  was  by  the  conventional 
method  of  mining.  The  results  of  blasting 
and  weathering  have  taken  their  toll  on 
top  conditions  used  for  shelter  holes, 
and  many  falls  have  occurred  in  many 
of  the  crosscuts  and  adjacent  crosscuts. 

3.  As  an  alternate  method,  petitioner 
proposes  to  extend  shelter  hole  intervals 
to  500  feet. 

4.  In  support  of  this  request,  petitioner 
states  that — 

(a)  Vehicle  operators  will  be 
instructed  to  slow  down  and  sound 
warning  devices,  insuring  right  of  way  to 
persons  working  in  the  track  entry:  and 

(b)  Clearance  on  the  walkway  side  of 
the  track  entry  will  be  at  least  24  inches 
from  the  farthest  projection  of  normal 
traffic,  except  where  the  installation  of 
roof  support  prohibits  such  clearance,  in 
which  case  pedestrians  will  always 
have  the  right  of  way. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  a  1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dated:  October  28. 1986. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  88-25236  Filed  11-6-86;  8:45  am] 

BtLUNO  COOE  451(MS-« 


[Docket  No. 


137-CJ 


Peabody  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company,  P.O.  Box 
1990.  Henderson,  Kentucky  4240-1990 
has  filed  a  petition  to  modify  the 
appHcation  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  Camp  No.  11  Mine  (I.D. 
No.  15-08357)  lotted  in  Union  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  uses  a  continuous  haulage 
coal  loading  system  on  units  number 
one  and  number  six.  Each  system 
consists  of  two  mobile  bridge  units 
which  are  used  to  complete  the  belt 
linkage  from  the  continuous  miner.  The 
mobile  bridge  units  do  not  operate  inby 
the  last  open  croescut. 

3.  Mining  conditions  at  unit  number 
one  consist  of  rolling  bottom  and  a  seam 
height  of  60  inches,  which  is  decreased  6 
inches  by  use  of  crossbars  for  roof 
support,  and  will  continue  to  decrease 
as  mining  progresses.  Unit  number  six 
consists  of  rolling  bottom  and  a  seam 
height  of  52  inches,  which  is  decreased  6 
inches  by  use  of  crossbars  for  roof 
support. 

4.  Petitioner  states  that  the  use  of  a 
cab  or  canopy  on  the  mine's  equipment 
would  result  in  a  diminution  of  safety 
for  the  miners  affected  because  it  would 
restrict  the  equipment  operator's  vision, 
and  limit  the  operator's  mobility 
hampering  the  operator's  ability  to  exit 
from  the  machine  in  an  emergency. 

5.  In  addition,  the  rolling  bottoms  at 
both  units  would  cause  the  cab  or 
canopy  to  strike  roof  bolts.  The  very 
nature  of  a  continuous  haulage  system, 
causes  operators  to  be  near  the  rib  while 
the  unit  is  in  active  operation.  The  use  of 
a  cab  or  canopy  would  expose  miners  to 
injury  because  of  their  proximity  to  the 
rib. 

6.  The  equipment  operator's  lack  of 
vision  would  result  in  curtains  being 
displaced  and  thus  affect  the  ventilation 
plan. 

7.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 


Request  for  Conuneats 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  8, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  October  30. 1986. 

Patrida  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc.  86-25237  Filed  11-6-86;  8:45  am) 

BtUJON  CODE  4510-43-11 


[Docket  No.  M-86-131-C] 

Southern  Ohio  Cbal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company,  P.O. 
Box  490.  Athens,  Ohio  45701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Meigs  No.  2 
Mine  (I.D.  No.  33-01173)  located  in 
Meigs  County,  Ohio.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  troBey  wires,  trolley 
feeder  wires,  high-voltage  cables  and 
transformers  shall  not  be  located  inby 
the  last  open  crosscut  and  shall  be  kept 
at  least  150  feet  from  pillar  workings. 

2.  The  main  roof  in  the  mine  consists 
primarily  of  competent  limestone. 

3.  As  an  alternate  method,  petitioner 
proposes  to  locate  trolley  wires,  trolley 
feeder  wires,  and  hi^-voltage  cables 
between  100  and  150  feet  from  longwall 
panels. 

4.  In  support  of  this  request,  petitioner 
states  that  a  row  of  permanent  stoppings 
will  be  constructed  between  longwall 
panels  and  any  trolley  wires,  trolley 
feeder  wires,  and  hi^-voltage  cables 
located  between  100  and  150  feet  from 
longwall  panels.  The  stoppings  will  be 
6"  x  8'  x  16*  concrete  blocks  and 
plastered  on  the  intake  or  high  pressure 
side  with  an  approved  sealant  for 
coating  masonry  block  stoppings.  These 
stoppings  will  be  examined  on  a  weekly 
basis. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
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degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  2203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  8. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  October  29, 198a 

Patrida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  86-25238  Filed  11-6-86;  8:45  am] 

BILUNG  CODE  4S10-43-M 


[Docket  No.  M-86-132-C] 

Southern  Ohio  Coal  Co.;  Petition  for 
Modification  of  Appiication  of 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company,  P.O. 
Box  490,  Athens,  Ohio  45701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002-1(8)  (location  of  other 
electric  equipment;  requirements  for 
permissibility)  to  its  Meigs  No.  2  Mine 
(I.D.  No  33-01173)  located  in  Meigs 
County,  Ohio.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  electric  equipment 
other  than  trolley  wires,  trolley  feeder 
wires,  high-voltage  cables,  and 
transformers  be  permissible  and 
maintained  in  permissible  condition 
when  such  electric  equipment  is  located 
within  150  feet  from  pillar  workings. 

2.  The  main  roof  in  the  mine  consists 
primarily  of  competent  limestone. 

3.  As  an  alternate  method,  petitioner 
proposes  to  locate  nonpermissible 
electric  equipment  between  100  and  150 
feet  from  longwall  panels. 

4.  In  support  of  this  request,  petitioner 
states  that  a  row  of  permanent  stoppings 
will  be  constructed  between  longwall 
panels  and  any  trolley  wires,  trolley 
feeder  wires,  and  high-voltage  cables 
located  between  100  and  150  feet  from 
longwall  panels.  The  stoppings  will  be 
6"  X  8"x  16"  concrete  blocks  and 
plastered  on  the  intake  or  high  pressure 
side  with  an  approved  sealant  for 
coating  masonry  block  stoppings.  These 
stoppings  will  be  examined  on  a  weekly 
basis. 


5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  8, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  October  29, 1986. 

Patrida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  86-25239  Filed  11-6-86;  8:45am] 
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(Docket  No.  M-86-11-M] 

Southern  Paving  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Paving  Company,  Box  819, 
Moab,  Utah  84532  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
56.14001  (moving  machine  parts)  to  its 
Southern  Paving  Pit  (I.D.  No.  42-01457) 
located  in  Grand  County,  Utah.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  gears;  sprockets; 
chains;  drive,  head,  tail,  and  takeup 
pulleys;  flywheels;  couplings;  shafts; 
sawblades;  fan  inlets;  and  similar 
exposed  moving  machine  parts  which 
may  be  contacted  by  persons,  and 
which  may  cause  injury  to  persons,  shall 
be  guarded. 

2.  There  is  a  8  and  V<2  foot  drive  line,  7 
feet  off  the  ground  to  a  cross  shaft  on 
the  crusher  through  which  V-belts  drive 
a  6  foot  bull  wheel  and  the  jaws  and 
rolls.  In  this  immediate  area  are  two  jaw 
fly  wheels.  In  the  event  of  a  U-joint 
failure  on  the  drive  line,  it  could  destroy 
its  guard  with  the  whipping  action  and 
increase  the  potential  hazard  to  workers 
anywhere  in  the  area. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  a  six-foot  chain  link 
fence  around  the  drive-line/bull  wheel 
section  of  the  crusher,  which  is  in  a 
common  10  foot  by  20  foot  area. 
Therefore,  during  operation,  no  workers 
can  come  into  this  area,  thereby 


omitting  the  danger.  The  crusher 
operator  is  on  the  opposite  side  of  the 
crusher  from  this  area  at  all  times  with 
no  access  to  this  designated  area. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  8, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  October  27, 1986. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  86-25240  Filed  11-6-86;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-321] 

Georgia  Power  Co.,  et  al.;  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nucler  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  a  request  by  the  licensee 
for  an  amendment  to  Facility  Operating 
License  No.  DPR-57,  issued  to  the 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia  (the  licensee),  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant,  Unit  1 
(the  facility),  located  in  Appling  County, 
Georgia. 

The  amendment,  as  proposed  by  the 
hcensee,  modified  the  Hatch  Unit  1 
Technical  Specifications,  section  3.7  to 
delete  Tables  3.7-2,  3.7-3  and  3-7-4. 
These  Tables  contain  lists  of  primary 
containment  penetrations  and 
containment  isolation  valves.  It  also 
deletes  the  reference  to  a  specific 
revision  of  Appendix  J.  The  licensees 
application  for  the  amendment  was 
dated  March  5, 1979  and  supplemented 
February  7, 1984.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  April  25, 1984  (49  FR 
17860).  All  of  the  requested  changes 
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were  granted,  except  the  request  to 
delete  Tables  3.7-2. 3.7-3  and  3.7-4. 

Notice  of  Issuance  of  Amendment  No. 
131  will  be  published  in  the 
Commission's  Bi-Weekly  Federal 
Register  Notice. 

TTie  portion  of  the  application  which 
requested  deletion  of  Tables  3.7-2,  3.7-3 
and  3.7-4  was  denied. 

The  request  to  delete  Tables  3.7-2, 
3.7-3  and  3.7-4  was  found  to  be 
unacceptable  because  they  provide 
guidance  in  measuring  the  compliance  of 
the  licensee  with  the  requirements  of 
Appendix  J  and  because  deletion  would 
be  contrary  to  current  Standard 
Technical  Specifications. 

The  licensee  was  notiHed  of  the 
Commission's  denial  of  this  request  by 
letter  dated. 

By  December  8, 1986,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC.  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  Bruce  W.  Churchill.  Equire, 
Shaw,  Pittman,  Potts  and  Trowbridge. 
2300  N  Street,  NW..  Washington.  DC 
20036. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  5, 1979,  as 
supplemented  February  7, 1984,  and  (2) 
the  Commission's  letter  to  Georgia 
Power  Company  dated  October  30, 1986, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  DC,  and  at  the  Appling 
County  Public  Library.  301  City  Hall 
Drive.  Baxley,  Georgia.  A  copy  of  Item 
(2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  BWR  Licensing. 

Dated  at  Bethesda.  Maryland,  this  30th  day 
of  October,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Dniel  R.  M«ller. 

Director.  BWR  Project  Directorate  No.  2. 
Division  of  BWR  Licensing. 
[FR  Doc.  86-25288  Filed  11-6-86:  8:45  am] 
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[Docket  No.  50^321] 

Georgia  Power  Co.  et  al.  (Edwin  I. 
Hatch  Nuclear  Plant,  Unit  Na  1); 
Exemption 

I  I 

The  Georgia  Power  Company  (GPC  or 
the  licensee)  and  three  other  co-owners 
are  the  holders  of  Facility  Operating 
License  No.  DPR-57  which  authorizes 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  1  (Hatch  1  or  the  facility)  at 
steady  state  reactor  power  levels  not  in 
excess  of  2436  megawatts  thermal.  The 
facility  is  a  boiling  water  reactor  located 
at  the  licensee's  site  in  Appling  County, 
Georgia.  The  license  is  subject  to  all 
rules  and  regulations  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II 

Section  50.54(b)  of  10  CFR  50  requires 
that  primary  reactor  containments  for 
water  cooled  power  reactors  be  subject 
to  the  requirements  of  Appendix  J  to  10 
CFR  Part  50.  Appendix  J  contains  the 
leakage  test  requirements,  schedules, 
and  acceptance  criteria  for  tests  of  the 
leak-tight  integrity  of  the  primary 
reactor  containment  and  systems  and 
components  which  penetrate  the 
containment.  Appendix  J  was  published 
on  February  14. 1973,  and  by  letter  dated 
August  7, 1975,  the  Commission 
requested  GPC  to  review  the 
containment  leakage  testing  program  for 
the  facility  and  to  provide  a  plan  for 
achieving  full  compliance  where 
necessary. 

GPC  responded  on  August  28, 1975,  by 
stating  that  the  containment  leak  rate 
test  program  for  Hatch  1  had  been 
reviewed  and  the  program  was  in  full 
compliance  with  Appendix  J.  However, 
in  a  letter  dated  November  16, 1977. 
GPC  reported  that  in  formulating  a  test 
program  for  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  2  (Hatch  2)  it  discovered  that 
the  Hatch  1  program  needed  to  be 
updated.  Consequently,  proposed 
changes  to  the  Hatch  1  Technical 
Specifications  were  also  submitted  in 
the  November  la  1977  letter.  In 
response  to  GPCs  proposed  changes, 
the  Commission  issued  Amendment  No. 
53  to  Facililty  Operating  License  No. 
DPR-S7  for  Hatch  1  on  April  12, 1978.  In 
its  letter  of  April  12, 1978,  the 
Commission  indicated  that 
Amendement  No.  53  did  not  resolve  all 
of  GPCs  proposed  changes  but  that  they 
would  be  reviewed  as  part  of  the  review 
of  the  Hatch  2  program. 

Subsequently,  on  March  5. 1979,  GPC 
submitted  an  updated  containment  leak 
rate  test  program  which  was  developed 
utilizing  the  recently-approved  test 


program  for  Hatch  2  In  addition  to 
providing  the  updated  program,  the 
March  5, 1979,  letter  also  provided 
proposed  changes  to  the  Technical 
Specifications  for  Hatch  1  and  proposed 
piping  modificafiona,  both  of  which 
were  necessary  for  flie  full 
implementation  of  the  updated  program. 

Since  GPC  developed  this  updated 
test  program  by  comparing  each 
penetration  at  Hatch  1  with  its  similar 
penetration  at  Hatch  2  and  applying  the 
same  guidelines  used  to  develop  the 
Hatch  2  program,  the  updated  test 
program  at  Hatch  1  should  meet  all  the 
requirements  of  10  CFR  Part  50, 
Appendix  J.  To  ensure  that  the 
guidelines  utilized  in  the  development  of 
the  Hatch  2  program  were  properly 
carried  over  and  applied  to  Hatch  1,  the 
updated  Hatch  1  program  was 
independently  reviewd  in  detail  by  our 
contractor,  the  Franklin  Research  Center 
(FRC).  FRC  prepared  a  Technical 
Evaluation  Report  (TER)  "Containment 
Leakage  Rate-Testing— Edwin  I  Hatch 
Nuclear  Plant  Unit  1"  dated  April  22, 
1982,  documenting  the  results  of  its 
review  of  GPCs  March  5, 1979 
submittal. 

The  TER  identified  six  proposed  test 
items  as  exceptions  to  the  requirements 
of  Appendix  J  and  determined  that 
exemptions  to  the  requirements  of 
Appendix  J  were  required  as  to  these  six 
items.  These  items  concern:  (1)  Isolation 
valves  tested  with  water  (2)  main  steam 
isolation  valves  (MSIVs)  (3)  airlocks  (4) 
closed  systems  outside  containment  (5) 
transversing  incore  probe  system  and  (6) 
control  rod  drive  lines.  However, 
additional  staff  review,  documented  in 
the  Safety  Evaluation  Report  (SER),  has 
shown  that  only  the  MSIV  test  item  is  an 
exception  to  the  Appendix  J 
requirements  and  that  the  other  five 
items  are  in  compliance  with  Appendix 
J.  This  additional  staff  review  included 
consideration  of  additional  information 
concerning  items  4  and  5  above  that  was 
provided  by  the  licensee  in  a  May  14, 
1986  submittal 

m 

Appendix  J  to  10  CFR  50  requires  leak 
rate  testing  of  BWR  main  steam 
isolation  valves  (MSIVs)  (Paragraph 
II.H.4)  at  Pa,  the  peak  calculated 
containment  pressure  related  to  the 
design-basis  accident  (Paragraph  II.C.2), 
Further,  Appendix  J  requires  that  the 
measured  leak  rates  be  included  in  the 
summation  of  the  leak  rates  for  the  local 
leak  rate  tests  of  ail  penetrations  and 
valves  subject  to  Type  B  and  C  tests 
(Paragraph  IILC.3). 

The  licensee  proposes  to  leak  test  the 
MSIVs  at  a  reduced  pressure  and 
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exclude  the  measured  leakage  from  the 
combined  local  leak  rate  test  results. 

Each  main  steam  line  is  provided  with 
two  MISVs  that  are  oriented  to  seal  in 
the  direction  of  post-accident 
containment  atmosphere  out-leakage. 
The  design  of  the  MSIVs  is  such  that 
testing  in  the  reverse  direction  tends  to 
unseat  the  valve.  Sirmiltaneous  testing 
of  the  two  valves,  at  design  pressure,  by 
pressurizing  between  the  valves,  would 
lift  the  disc  of  the  inboard  valve  and 
result  in  a  meaningless  test.  The 
proposed  test  calls  for  a  test  pressure  of 
28  p.s.i.g.  (one-half  of  Pa)  to  avoid  lifting 
the  disc  of  the  inboard  valve.  The  total 
observed  leakage  through  both  valves 
(inboard  and  outboard)  is  then 
conservatively  assigned  to  the 
penetration.  The  staff  concludes  that 
this  procedure  is  acceptable  based  on 
the  conservative  test  direction  for  the 
inboard  valve.  Furthermore,  excluding 
the  leakage  from  the  summation  for  the 
local  leak  rate  tests  is  acc^table 
because  a  separate  leakage  rate 
acceptance  criterion  of  11.5  standard 
cubic  feet  per  hour  is  used  for  the 
MSIVs.  The  separate  limit  of  11.5  sofh 
was  also  included  in  the  original  facility 
Technical  SpeciHcations.  This  separate 
limit  was  found  acceptable  during  the 
operating  license  review  for  Hatch  1.  as 
discussed  in  Section  5.4.4  of  the  SER, 
dated  May  11. 1973,  and  Supplement  No. 
1  to  the  SER.  dated  December  10, 1973. 
The  radiological  consequence  of  this 
separate  leakage  was  considered 
generically  as  described  by  Regulatory 
Guide  1.96,  "Design  of  Main  Steam 
Isolation  Valve  Leakage  Control 
Systems  for  Boiling  Water  Reactor 
Nuclear  Power  Plants,"  Rev.  1.  dated 
June  1976,  which  recommendeid  the 
installation  of  a  supplemental  control 
system  for  plants  with  construction 
permits  issued  after  March  1. 1970,  but 
concluded  that  the  Hatch  1  plant  and 
other  plants  for  which  construction 
permits  were  issued  prior  to  March  1, 
1970  did  not  need  to  add  such  a  leakage 
control  system. 

Pursuant  to  Final  Rule  10  CFR  50.12 
(50  PR  50764)  published  on  December  12, 
1985,  the  special  circumstances  for 
granting  this  exemption  have  been 
identified,  as  follows.  The  purpose  of  the 
requirements  to  leak  test  the  MSIVs  at 
Pa  is  to  assure  that  pressure  conditions 
during  testing  represent  pressure 
conditions  that  could  be  experienced  in 
a  design-basis  accident  so  that  potential 
leakage  during  a  design-basis  accident 
will  be  identified  adequately  during 
testing.  However,  as  noted  above, 
application  of  this  requirement  to  valves 
with  configurations  similar  to  these 
MSrVs  tends  to  unseat  the  valves  and 


give  meaningless  results  and  would  not 
serve  the  underlying  purpose  of  the  rule. 
The  proposed  alternate  test,  while  at  a 
somewhat  reduced  pressure, 
conservatively  treats  the  resulting 
leakage  indication  and  provides  a  more 
meaningful  indication  of  potential 
leakage  across  the  valves.  Accordingly, 
with  respect  to  the  exemption  from  the 
requirement  for  full  pressxn-e  testing, 
application  of  the  rule  in  this  instance 
would  not  serve  the  underlying  purpose 
of  the  rule. 

The  purpose  of  the  requirement  to 
include  the  measured  leak  rates  of  the 
MSIVs  in  the  summation  of  the  local 
leak  rate  tests  for  all  of  the  penetrations 
and  valves  subject  to  Type  B  and  C  tests 
is  to  assure  that  there  is  adequate 
margin  between  the  detected  combined 
valve  leakage  and  the  leakage  limit. 
Experience  has  demonstrated  that 
adequate  margin  can  be  maintained 
even  if  leakage  from  MSIVs  is 
considered  separately  and  subject  to  a 
separate  specific  leakage  restriction  of 
11.5  standard  cubic  feet  per  hour. 
Accordingly,  with  respect  to  the 
exemption  from  the  requirement  to 
combine  the  result  of  all  valve  leakage 
tests,  application  of  the  rule  in  this 
instance  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 
Consequently,  special  circumstances 
described  by  10  CFR  50.12(a)(2)(ii)  exist 
in  that  application  of  the  regulation  in 
the  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  in  that  the  licensee 
has  proposed  an  acceptable  alternative 
test  method  that  accomplishes  the  intent 
of  the  regulation. 

The  staff  concludes  that  leak  testing 
the  MSIVs  in  the  way  described  above 
is  an  acceptable  alternative  to  the 
requirements  of  Appendix  J,  and  that  an 
exemption  to  Appendix  J  is  justified  and 
acceptable. 

Accordin^y,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  pubtic  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security,  furthermore,  in  accordance 
with  10  CFR  50.12(a)(ii)  special 
circumstances,  as  discussed  above,  are 
present.  Therefore,  the  Commission 
hereby  grants  the  exemption  identified 
above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(51  FR  36762). 

A  copy  of  the  Commission's 
concurrently  issued  Safety  Evaluation 
related  to  this  action  is  available  for 


public  inspection  at  the  Ctmrnnission's 
Public  Document  Room.  1717  H  Street. 
NW.,  Washington.  DC.  and  at  the 
Appling  County  Public  Library,  301  City 
Hall  Drive.  Baxley,  Georgia. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland,  this  30th  day 
of  October.  1968. 

For  the  Nuclear  Regulatory  CommissioD. 
Robert  M.  Beniaro, 

Director.  Division  ofBWR  Licensing.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  86-25287  Filed  11-6-^6;  8:46  amj 
BIUJMG  CODE  : 


Illinois  Municipal  Electric  Agency; 
Reevaluation  and  Affirmation  of  No 
Significant  Change  Finding 

Notice  is  hereby  given  that  the  Illinois 
Municipal  Electric  Agency  has 
requested  a  reevaluation  by  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  of  the  "Finding  of  No 
Significant  Antitrust  Change"  pursuant 
to  the  operating  license  antitrust  review 
of  the  Braidwood  Station  Unit  1.  After 
further  review  by  my  staff.  I  have 
decided  not  to  change  my  finding. 

A  copy  of  my  finding,  the  request  for 
reevaluation.  and  my  reevaluation  are 
available  for  public  examination  and 
copying,  for  a  fee.  at  the  Commission's 
Public  Document  Room.  1717  H  Street, 
NW..  Washington,  DC  20555. 

Dated  at  Betbcsda.  Maryland,  this  29th  day 
of  October  1986. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  DoBlon. 
Director.  Office  (^  Nuclear  Reactor 
Regulation. 

[FR  Doc.  85-25289  Filed  11-6-85;  8:45  am) 
BILLMe  COOe  79f»-»1-l( 


[Docket  No.  50-410} 

Niagara  Moliefwlc  Power  Corpi.,  et  ai.;  of 
Issuance  of  FaciMy  Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC),  has  issued  Facility 
Operating  License  No.  NTF-54  to 
Niagara  Mohawk  Power  Corporation, 
acting  for  itself  and  as  agent  for 
Rochester  Gas  and  Electric  Corporation, 
Central  Hudson  Gas  and  Electric 
Corporation,  New  York  State  Electric 
and  Gas  Corporation,  and  Long  Island 
Lighting  Company  (the  licensees)  which 
authorizes  operation  of  the  Nine  Mile 
Point  Nuclear  Station  Unit  2  (the 
facihty),  at  reactor  core  power  levels  not 
in  excess  of  3323  megawatts  thermal  in 
accordance  with  the  provisions  of  the 


I 
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License,  the  Technical  Specifications 
and  the  Environmental  Protection  Plan 
with  a  condition  currently  limiting 
operation  to  five  percent  of  full  power 
(166  megawatts  thermal).  Authorization 
to  operate  beyond  five  percent  of  full 
power  will  require  specific  Commission 
approval. 

The  Nine  Mile  Point  Nuclear  Station 
Unit  2  is  a  boiling  water  nuclear  reactor 
located  on  the  southeast  shore  of  Lake 
Ontario  in  the  town  of  Scriba,  Oswego 
County,  New  York.  The  license  is 
effective  as  of  the  date  of  issuance. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  was  published  in 
the  Federal  Register  on  May  13, 1983  (48 
FR  21680). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-54,  with  Technical 
Specifications  (NUREG-1193)  and  the 
Environmental  Protection  Plan;  (2)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards,  dated  March  11, 
1985;  (3)  the  Commission's  Safety 
Evaluation  Report,  dated  February  1985 
(NUREG-1047),  and  Supplements  1 
through  4;  (4)  the  Final  Safety  Analysis 
Report  and  Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto:  and  (6)  the  Final  Environmental 
Statement  dated  May  1985  (NUREG- 
1085). 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  at  1717  H 
Street,  NW.,  Washington,  DC  20555  and 
af  the  Penfield  Library,  State  University 
College,  Oswego,  New  York  13126.  A 
copy  of  Facility  Operating  License  No. 
NPF-54  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  BWR  Licensing.  Copies  of  the  Safety 
Evaluation  Report  and  Supplements  1 
through  4  (NUREG-1047)  and  the  Final 
Environmental  Statement  (NUREG- 
1085)  may  be  purchased  at  current  rates 


from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082,  Washington,  DC  20013-7082 
or  by  calling  (202)  275-2060  or  (202)  275- 
21712. 

Dated  at  Bethesda,  Maryland  this  3l8t  day 
of  October  1986. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  BWR  Project  Directorate  No.  3, 
Division  of  BWR  Licensing. 
[FR  Doc.  86-25286  Filed  11-6-86;  8:45  am] 

BILUNO  CODE  7S90-01-M 


POSTAL  RATE  COMMISSION 
[Order  No.  718;  Docket  No.  A87-3] 

Wallpack  Center,  New  Jersey  07881 
(Anna  Doremus  et  aU  Petitioners), 
Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 

Issued  November  3, 1986. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Bonnie  Cuiton,  Vice-Chairman; 
John  W.  Crutcher;  Henry  R.  Folsom;  Patti 
Birge  Tyson.  i 

Docket  Number:  A87-3 

Name  of  Affected  Post  Office:  Wallpack 

Center,  NJ  07881 
Name(s)  of  Petitioner(s):  Anna  Doremus, 

etal. 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers:  October 

29, 1986 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

2.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)],  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  November  13, 1986. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 


By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

Docket  No.  A87-3,  Wallpack  Center,  NJ 
07881 

October  29, 1986:  Filing  on  Petition. 

November  3, 1986:  Notice  and  Order 
of  Filing  of  Appeal. 

November  24, 1988:  Last  day  of  filing 
of  petitions  to  intervene  [see  39  CFR 
3001.111(b)]. 

December  3, 1986:  Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b)]. 

December  23, 1988c  Postal  Service 
Answering  Brief  [sea  39  CFR 
3001.115(c)]. 

January  7, 1987:  Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)]. 

January  14, 1987:  Deadline  for  motions 
by  any  party  requesting  oral  argument. 
The  Commission  will  schedule  oral 
argument  only  when  it  is  a  necessary 
addition  to  the  written  filings  [see  39 
CFR  3001.116]. 

February  26, 1987:  Expiration  of  120- 
day  decisional  schedule  [see  39  U.S.C. 
404(b)(5)]. 

[FR  Doc.  86-25154  Filed  11-&-66;  8:45  am] 

MLUNQ  COOC  771S-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Reqnest,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  Fifth  Street,  NW., 
Washington.  DC  20549. 

Extension 

17  CFR  Part  257 
[File  No.  270-252) 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Part  257  under  the  Public 
Utility  Holding  Company  Act  of  1935, 
Preservation  and  destruction  of  records 
of  registered  public  utility  holding 
companies  and  of  mutual  and  subsidiary 
service  companies. 

Comments  should  be  submitted  to 
OMB  Desk  Officer:  Sheri  Fox,  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Room  3235  NEOB.  Washington.  DC 
20503. 

Jonthan  G.  Katz, 

Secretary. 

October  30, 1986. 

[FR  Doc.  86-25198  Filed  11-6-86;  8:45  amj 
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[Release  Ho.  IC-15387;  File  Mo.  812-6496] 

Bank  Leu  Ltd.  and  Leu  Finance  (Nortt) 
America)  Inc^  Application 

October  30, 1986. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTKM:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


Applicants:  Bank  Leu  Ltd.  ("Leu") 
Finance  (North  America)  Inc. 
("Finance"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provision  of  the  1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order  exempting  them  from  all 
provisions  of  the  1940  Act  in  connection 
with  the  issuance  and  sale  of  their  debt 
securities  in  the  United  States. 

Filing  Date:  The  application  was  filed 
on  October  8. 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  regpived  by  the  SEC  by  5:30  p.m.  on 
November  24, 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  yoiu- 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  services  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESS:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549.  Leu 
or  Finance,  c/o  F.  Sedgwick  Brown, 
Esq.,  Lord,  Day  &  Lord,  25,  Broadway 
New  York,  NY  10004. 
FOB  FURTHER  mFORMATION  CONTACT. 
Philip  J.  Niehoff,  Esq..  (202)  272-204a  or 
H.R.  Hallock.  Jr.,  Esq..  (202)  272-3030 
(Office  of  Investment  Company 
Regulation). 

SUPPtXMENTARY  mFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 


the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  25^-4300). 

Applicants'  Representatioiu 

1.  Leu  was  chartered  as  a  bank  in 
Zurich.  Switzerland  in  1755.  It  is  one  of 
the  big  five  Swiss  commercial  banks.  As 
of  December  31, 1985,  it  had  assets  of 
approximately  $6.5  billion,  deposits  of 
$3.3  billion  and  capital  funds  (including 
reserves)  of  $430  million  (based  on  the 
exchange  rate  on  December  31, 1965 — 
approximately  2  Swiss  francs  for  each 
U.S.  dollar).  In  addition  to  its  offices  in 
the  City  and  Canton  of  Zurich,  it  also 
has  banking  subsidiaries  in  Geneva  and 
Basle.  Its  foreign  offices  include  a 
branch  in  New  York,  subsidiaries  in 
Nassau,  the  Bahamas.  Luxembourg  and 
London  and  a  representative  office  in 
Tokyo. 

2.  Leu's  Principal  business,  similar  to 
that  of  major  U.S.  banks,  is  deposit- 
taking  and  loan-making.  As  of  December 
31, 1985,  approximately  85%  of  its  total 
liabilities  and  net  worth  consisted  of 
dep)08its  (including  due-to-banks).  Its 
loans  and  advances  totalled 
approximately  $1.8  billion,  representing 
a  wide  variety  of  loans  and  borrowers. 
Cash  and  due-from-banks  were 
approximately  49%  of  its  total  assets.  Its 
principal  other  assets,  bills  and  money 
market  papers  and  securities,  were 
approximately  10%  of  its  total  assets.  In 
addition  to  taking  deposits  and  making 
loans  and  advances.  Leu  engages  in 
other  banking  and  bank-related 
activities  typical  of  the  world's  major 
international  banks,  including: 
investment  advisory  and  custodial 
services,  foreign  exchange,  precious 
metals  trading,  and  underwriting  in  the 
Swiss  and  Euro-capital  markets. 

3.  As  a  Swiss  bank,  Leu  is  subject  to 
the  Swiss  Federal  Law  Relating  to  Banks 
and  Savings  Banks  of  November  8, 1934/ 
March  11. 1971  and  its  Implementing 
Ordinance  of  May  17. 1972  as  amended 
on  December  1, 198a  These  regulations 
are  administered  by  the  Federal  Banking 
Commission  and  the  Swiss  National 
Bank  through  mandatory  annual  audits, 
specific  capital  requirements  and 
specific  hquidity  requirements.  This 
regulatory  structure  is  comparable  to 
that  imposed  on  U.S.  banks. 

4.  Finance  was  organized  under  the 
laws  of  the  State  of  Delaware.  All  of  its 
outstanding  capital  stock  is  owned  by 
Leu.  It  was  organized  as  a  means  for  Leu 
to  sell  commercial  paper  to,  among 
others,  certain  U.S.  institutional 
purchasers  that  are  limited  to 
purchasing  obligations  of  domestic 
issuers.  Finance's  sole  business  will  be 
issuing  debt  obligations,  the  proceeds  of 
which  will  be  provided  to  Leu.  It  will  not 
issue  any  common  or  capital  stock 


except  for  that  already  owned  by  Leu. 
Substantially  all  of  Finance's  assets  will 
consist  of  amounts  receivable  from  Leu. 

5.  The  Applicants  propose  to  issue  or 
sell,  in  the  United  States,  unsecured 
prime  quality  commercial  paper  notes 
("notes").  The  notes  will  arise  out  of,  or 
the  proceeds  will  be  used  to  finance. 
Leu's  current  transactions.  The  notes 
will  qualify  for  the  exemption  from 
registration  under  the  the  Securities  Act 
of  1933,  as  amended  ("1933  Act"), 
provided  by  section  3(a)(3)  of  that  Act. 
They  will  not  be  issued  or  sold  until  U.S. 
counsel  gives  an  opinion  that  the  notes 
qualify  for  the  exemption.  Leu  and 
Finance  do  not  request  SEC  review  or 
approval  of  U.S.  counsel's  opinion  letter 
regarding  the  availability  of  the 
exemption  and  the  SEC  expresses  no 
opinion  as  to  the  availability  of  the 
exemption. 

6.  The  notes  will  be  issued  in  bearer 
form  and  denominated  in  U.S.  dollars. 
They  will  be  issued  in  minimum 
denominations  of  $100,000.  They  will  be 
sold  to  a  commercial  paper  dealer  in  the 
United  States  ("dealer")  that  will  re- 
offer  them  in  the  United  States  as 
principal  to  institutional  investors  and 
entities  and  individuals  that  normally 
purchase  commercial  paper  notes.  The 
notes  will  not  be  advertised  or 
otherwise  offered  for  sale  to  the  general 
public.  An  armouncement  of  the 
issuance  of  the  notes  may  be  as  a  matter 
of  public  record  only. 

7.  Applicants  will  ensure  that  the 
dealer  will  provide  each  offeree  of  the 
notes,  prior  to  purchase,  with  a 
memorandum  which  briefly  describes 
the  business  of  Leu.  including  its  most 
recent  publicly  available  fiscal  year-end 
balance  sheet  and  profit  and  loss 
statement  audited  in  the  maimer 
customcirily  done  by  its  statutory 
auditors  for  financial  statements 
contained  in  its  Annual  Report.  The 
memorandum  will  describe  any 
differences  that  are  material  to  investors 
between  the  accounting  principles 
apphed  in  the  preparation  of  the 
financial  statements  and  "generally 
accepted  accounting  principles  ' 
employed  by  U.S.  banks.  The 
memorandum  and  financial  statements 
will  be  at  least  as  comprehensive  as 
those  customarily  used  by  U.S.  bank 
holding  companies  in  offering 
conmierical  paper  in  the  United  States 
and  will  be  updated  promptly  to  reflect 
material  changes  in  Leu's  financial 
condition. 

8.  Prior  to  issuance,  the  notes  will 
receive  one  of  the  two  highest 
investment  grade  ratings  from  at  least 
two  "nationally  recognized  statistical 
rating  organizations"  that  are  not 
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afniiated  persons,  as  that  term  is 
defined  in  the  1940  Act,  of  Leu. 
Applicants'  U.S.  counsel  will  certify  that 
the  rating  has  been  obtained.  A  rating 
need  not  be  obtained,  however,  if,  in  the 
opinion  of  U.S.  counsel,  after  taking  into 
consideration  the  doctrine  of 
"integration"  referred  to  in  Rule  502 
under  the  1933  Act  and  various  releases 
and  no-action  letters  made  public  by  the 
Commission,  an  exemption  from 
registration  is  available  under  section 
4(2)  of  the  1933  Act. 

9.  Leu  will  unconditionally  guarantee 
the  payment  of  principal,  interest,  and 
premium,  if  any,  on  the  notes  issued  or 
sold  by  Finance.  The  notes,  whether 
direct  habilities  of  Leu  or 
unconditionally  guaranteed  obligations 
of  Finance,  will  rank  pari  passu  among 
themselves,  prior  to  equity  securities  of 
Leu  and  equally  with  all  other 
unsecured  indebtedness  of  Leu, 
including  liabilities  to  depositors,  except 
that,  under  Swiss  Banking  Law,  savings 
deposits  at  Leu  up  to  Swiss  Franc  10,000 
per  deposit  will  have  priority  over  the 
notes. 

10.  Leu  may  appoint  a  bank  or  other 
fmancial  institution  in  the  United  States 
as  Applicants'  authorized  agent  to  issue 
and  pay  the  notes.  Leu  will  appoint  the 
fmancial  institution.  Finance,  Leu's  U.S. 
counsel,  or  some  other  U.S.  person  that 
normally  acts  in  such  a  capacity  to 
accept  any  process  that  may  be  served 
in  any  action  based  on  a  note  by  a 
noteholder  in  any  State  or  Federal  court. 
The  authorized  agent  will  not  be  a 
trustee  for  the  noteholders.  Leu  and 
Finance  will  expressly  accept  the 
jurisdiction  of  any  State  or  Federal  court 
in  the  City  and  State  of  New  York  in  any 
action  based  on  the  notes.  The 
appointment  of  an  agent  for  service  of 
process  and  consent  to  jurisdiction  will 
be  irrevocable  until  all  amounts  due  and 
to  become  due  on  the  notes  have  been 
paid  by  Leu. 

11.  Leu  may  offer  other  debt 
securities,  but  not  shares  of  its  capital 
stock  in  the  United  States.  Finance  may 
also  offer  other  debt  securities  in  the 
United  States  that  will  be 
unconditionally  guaranteed  by  Leu.  The 
proceeds  of  Finance's  offerings  will  be 
deposited  with,  or  loaned  to.  Leu. 

12.  Any  future  offerings  of  Applicants' 
securities  in  the  United  States  will  be 
done  on  the  basis  of  disclosure 
documents  at  least  as  comprehensive  in 
their  description  of  Leu,  its  business  and 
its  fmancial  condition  as  those 
customarily  used  by  U.S.  bank  holding 
companies  offering  similar  securities 
under  similar  circumstances.  They 
undertake  to  ensure  that  each  offeree 
that  indicates  an  interest  in  the 
securities  will  be  provided  with  the 


disclosure  documents  prior  to  any  sale 
of  the  securities  to  the  offeree.  Any 
future  offerings  registered  under  the 
1933  Act  will  be  made  by  the  use  of  a 
disclosure  document  and  in  the  manner 
required  by  the  1933  Act  and  and  the 
rules  and  regulations  thereunder. 

13.  Leu  will  appoint  a  U.S.  person  as 
its  agent  for  services  of  process  in  any 
action  based  on  the  securities  and 
instituted  in  any  State  or  Federal  court 
by  any  holder  of  the  securities.  Leu  and 
Finance  will  expressly  accept  the 
jurisdiction  of  State  and  Federal  courts 
in  the  City  and  State  of  New  York  in  any 
action  based  on  the  securities.  The 
appointment  of  an  agent  for  service  of 
process  and  consent  to  jurisdiction  will 
be  irrevocable  until  all  amounts  due  or 
to  become  due  on  the  securities  have 
been  paid. 

14.  Leu  and  Finance  will  obtain  a 
rating  for  any  future  offerings  of  its 
debts  securities  (except  deposits)  under 
the  conditions  described  in  paragraph  8, 
above. 

15.  Approval  of  the  application  is  both 
necessary  and  appropriate  in  the  public 
interest.  If  Leu  were  registered  as  an 
investment  company,  it  would  not  be 
permitted  to  engage  in  many  of  the 
activities  which  it  and  other  foreign 
banks  engage,  such  as  underwriting 
government  securities  and  foreign 
enchange.  This  would  effectively 
preclude  Leu  from  selling  its  debt 
securities  in  the  United  States.  Such  a 
result  is  both  inherently  inequitable  and 
in  direct  conflict  with  the  objective  of 
the  International  Banking  Act  of  1978. 
That  Act  was  intended  to  place  U.S.  and 
foreign  banks  on  an  equal  basis  in  their 
transactions  in  the  United  States. 
Approval  of  the  application  would  also 
provide  an  alternate  source  of  U.S. 
dollars  to  Leu.  An  exemption  is 
consistent  with  the  protection  of 
investors  because  Leu  is  already  subject 
to  a  regulatory  framework  that  affords 
sufficient  investor  protection.  An 
exemption  is  also  consistent  with  the 
purposes  of  the  1940  Act.  Congress 
foresaw  that  entities  that  did  not  pose 
the  problems  associated  with 
investment  companies  would  come 
within  the  definition  of  "investment 
company"  contained  in  the  1940  Act.  It 
therefore  provided  a  means  section  6(c) 
for  the  SEC  to  exempt  those  types  of 
entities  from  the  1940  Act.  Leu  is  a 
closely  regulated  banking  entity  with 
investments  and  objectives  totally 
different  from  the  investment  companies 
at  which  the  1940  Act  is  directed  and  for 
which  its  substantive  provisions  are 
neither  necessary  nor  suitable. 

16.  The  rationale  for  an  exemption 
under  section  9(c)  for  Leu  extends  to 
Finance  because  of  the  close 


relationship  between  the  two  companies 
and  because  the  obligations  of  Finance 
will  in  effect  be  obligations  of  Leu. 
Finance's  sole  business  is  and  will 
continue  to  be  operating  as  a  financing 
vehicle  for  Leu. 

Applicants'  Conditions 

The  Applicants  agree  that  if  an  order 
is  granted  it  will  be  expressly 
conditioned  on  the  representations  set 
forth  above  and  more  fully  described  in 
the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Johathan  G.  Katz,      | 
Secretory.  I 

(FR  Doc.  86-25209  Filed  11-6-86;  8:45  am] 

BILLING  CODE  M10-01-M 


IRelease  No.  IC-15377;  File  No.  812-34691 

The  Light  Street  Income  Fund,  Inc.; 
Application 

October  27, 1986. 

Notice  is  hereby  given  that  The  Light 
Street  Income  Fund,  Inc.  ("Applicant"), 
100  Light  Street,  Baltimore,  Maryland 
21201,  a  registered  open-end 
management  investment  company,  filed 
an  application  on  August  11, 1986  for  an 
order,  pursuant  to  section  8(f)  of  the 
Investment  Company  Act  of  1940 
("Act"),  declaring  Ihat  Applicant  has 
ceased  to  be  an  investment  company. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are         * 
summarized  below,  and  to  the  Act  and 
rules  thereunder  for  the  applicable 
provisions  thereof. 

Applicant,  a  Maryland  corporation, 
states  that  it  filed  a  Notification  of 
Registration  and  a  Registration 
Statement  on  May  20, 1982.  On  that 
date,  it  registered  an  indefinite  number 
of  shares  of  common  stock  under  the 
Securities  Act  of  1933.  Applicant's  initial 
public  offering  of  common  stock 
commenced  on  August  5, 1982. 

Applicant  represents  that  on  May  15. 
1986,  its  Board  of  Directors  declared 
advisable  a  merger  of  Applicant  with 
and  into  United  States  Fidelity  and 
Guaranty  Company  ("USF&G"),  a 
Maryland  corporation.  A  similar 
authorization  in  regard  to  the  proposed 
merger  was  made  by  USF&G's  Board  of 
Directors  at  its  regular  meeting  on  May 
7, 1986.  The  proposed  merger  was 
approved  at  a  special  meeting  on  May 
27, 1986,  by  the  vote  required  under  the 
Maryland  General  Corporation  Law  and 
the  Act.  On  June  30, 1986,  following  the 


filing  of  appropriate  Articles  of  Merger 
with  the  State  of  Maryland,  Applicant 
was  merged  with  and  into  USF&G.  On 
such  date,  USF&G  was  the  sole 
shareholder  of  Applicant's  common 
stock.  Ail  shares  of  Applicant's  common 
stock  outstanding  immediately  prior  to 
the  merger  were  cancelled  and,  by 
operation  of  state  law.  Applicant  ceased 
to  have  a  separate  legal  existence. 
Applicant  represents  that  USF&G  is  an 
insurance  company  as  such  term  is  used 
under  section  3(c)(3)  of  the  Act.  and. 
accordingly,  is  exempt  from  the 
definition  of  an  "investment  company" 
under  the  Act. 

According  to  the  application,  all  fees 
and  expenses  incurred  by  Applicant  in 
connection  with  the  merger  are  being 
borne  by  USF&G  as  successor  to 
Applicant.  All  of  Applicant's  liabilities 
have  been  assumed  by  USF&G. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  is  not  now  engaged  and  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  17, 1986  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues,  if  any,  of  fact  or  law 
that  are  disputed,  to  the  Secreatary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  A  copy  of  the 
request  should  be  served  personally  or 
by  mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed  with 
the  request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  86-25210  Filed  11-6-86;  8:45  am) 
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[Release  No.  IC-15384;  File  No.  812-6445] 

Application  and  Opportunity  for 
Hearing;  Massachusetts  IMutual  Ufe 
Insurance  Co.  et  al. 

October  30, 1988. 

Notice  is  hereby  given  that  the 
Massachusetts  Mutual  Life  Insurance 
Company  "Mass  Mutual"),  a  mutual  life 
insurance  Company  organized  under  the 


laws  of  Massachusetts,  and  two 
separate  investment  accounts  of  Mass 
Mutual,  Massachusetts  Mutual  Variable 
Annuity  Separate  Account  1  ("Separate 
Account  1"),  and  Massachusetts  Mutual 
Variable  Annuity  Account  2  ("Separate 
Account  2")  filed  an  application  on 
August  4, 1986  and  an  amendment 
thereto  on  October  7, 1986,  for  an  order 
of  the  Commission,  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act"),  exempting  Applicants 
from  the  provisions  of  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act  to  the 
extent  necessary  to  permit  the  deduction 
of  a  daily  mortality  and  expenses  risk 
charge  ("risk  charge")  in  connection 
with  certain  flexible  and  single  premium 
individual  variable  annuity  contracts 
(the  "Contracts")  described  below.  All 
interested  persons  are  referred  to  the 
application  on  file  with  tlie  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  a 
statement  of  the  relevant  provisions. 

Applicants  request  exemption  from 
sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  necessary  to  deduct  from 
Separate  Accounts  1  and  2  a  risk  charge 
equal  to  an  effective  annual  rate  of  up  to 
1.25  percent  of  the  net  assets 
attributable  to  the  Contracts.  Applicants 
state  that  the  mortality  component  (.40 
percent)  of  the  risk  charge  is  intended  to 
compensate  Mass  Mutual  for  assuming 
the  risk  that  its  actuarial  estimates  of 
mortality  rates  built  into  the  Contracts' 
guaranteed  annuity  rates  may  prove 
inadequate,  and  that  the  expense 
component  (.85  percent)  of  the  risk 
charge  is  intended  to  compensate  Mass 
Mutual  for  assuming  the  risk  that  the 
contingent  deferred  sales  charge  and  the 
administrative  charges  may  be 
insufficent  to  cover  sales  and 
administrative  expenses  associated  with 
the  sale  and  maintenance  of  the 
Contracts. 

Applicants  state  that  they  will  deduct 
two  administrative  charges:  an  annual 
$30  charge  (which  may  be  increased  by 
Mass  Mutual  to  no  more  than  $50)  for 
the  accumulated  value  of  each  contract 
and  a  daily  charge  assessed  against  the 
assets  of  Separate  Accounts  1  and  2  at 
an  annualized  rate  of  .15  percent. 

Applicants  state  that  the  sales  charge 
is  calculated  as  a  percent  of  the  amount 
redeemed  or  the  accumulated  value  of 
the  Contract  at  maturity.  Under  the 
flexible  premium  contracts  the  charge  is 
8  percent  in  the  first  four  contract  years 
and  4  percent  in  the  next  four  contract 
years.  Under  the  single  premium 
contracts  it  is  5  percent  in  the  first 
contract  year  and  declines  1  percent  per 


year  until  it  becomes  1  percent  in  the 
fifth  contract  year. 

Applicants  state  that  they  compute 
variable  and  fixed  annuity  benefits 
using  a  different  mortality  table  for 
each.  Applicants  state  that  for 
computing  minimum  fixed  income 
payments,  the  Contracts  provide  that  the 
Company  will  use  mortality  rates  from 
the  1983  Table  "a"  with  Projection  G  for 
thirty  years  and  with  female  rates  set 
back  for  five  years.  For  variable  income 
payments,  the  Contracts  provide  that  the 
Company  will  use  mortality  rates  based 
on  the  1971  Individual  Annuity  Mortality 
Table  projected  to  decrease  iy2% 
annually  from  1971. 

Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
reasonable  in  relation  to  the  risks 
assumed  by  Mass  Mutual  under  the 
Contracts  and  within  the  range  of 
industry  practice  for  comparable 
annuity  contracts  issued  by  other 
insurance  companies.  This 
representation  is  based  on  Mass 
Mutual's  analysis  of  publicly  available 
information  about  such  other  contracts, 
taking  into  consideration  the  particular 
annuity  features  of  the  comparable 
contracts,  including  such  factors  as 
current  charge  levels,  charge  level  or 
annuity  rate  guarantees,  the  manner  in 
which  the  charges  are  imposed  and  the 
markets  in  which  the  Contracts  will  be 
offered.  Applicants  state  that  Mass 
Mutual  has  incorporated  the  identity  of 
the  products  analyzed  and  its  analysis, 
including  its  methodology  and  results, 
into  a  memorandum  which  it  will 
maintain  and  make  available  to  the 
Commission  or  its  staff  upon  request. 
Applicants  represent  that  the  deferred 
sales  charge  assessed  in  connection 
with  certain  partial  or  total  redemptions 
or  at  maturity  may  be  insufficient  to 
cover  all  costs  of  distributing  the 
Contracts.  Applicants  state  that  if  the 
actual  amounts  derived  from  the 
surrender  charge  prove  insufficient  to 
cover  actual  expenses,  the  deficiency 
will  be  met  from  Mass  Mutual's  general 
corporate  funds,  which  could  include 
amounts  derived  from  the  risk  charge 
that  exceed  the  expenses  the  charge 
was  designed  to  cover.  Applicants 
represent  that  Mass  Mutual  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
financing  arrangement  will  benefit  the 
Separate  Accounts  and  the  owners  of 
Contracts.  Applicants  further  state  that 
the  basis  for  this  conclusion  has  been 
incorporated  into  a  memorandum  which 
Mass  Mutual  will  maintain  and  make 
available  to  the  Commission  or  its  staff 
upon  request. 
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Mass  mutual  also  represents  that  the 
assets  of  Separate  Accounts  1  and  2  will 
be  invested  only  in  a  management 
investment  company  which  undertakes, 
in  the  event  it  should  adopt  a  plan  for 
financing  distribution  expenses  pursuant 
to  Rule  12b-l  of  the  Act,  to  have  such 
plan  formulated  and  approved  by  a 
board  of  directors  or  trustees,  the 
majority  of  whom  are  not  "interested 
persons"  of  the  management  company 
within  the  meaning  of  section  2(a](19)  of 
the  Act. 

Notice  is  fiu'ther  given  that  any  person 
wishing  to  request  a  hearing  on  the 
appHcation  may,  not  later  than 
November  25. 1986,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  or  her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Kalz, 
Secretary. 

[FR  Doc.  86-25211  Filed  11-6-86;  8:45  am] 
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[Relem*  No.  IC-15379;  812  6477] 

North  Side  Capital  Corp.;  Application 
for  Collateralized  Mortgage 
Obligations 

October  28, 1986. 

Notice  Is  Hereby  Given  that  North 
Side  Capital  Corporation  ("Applicant") 
1100  North  Market  Street,  Suite  780, 
Wilmington,  Delaware  19890,  filed  an 
application  on  September  11, 1986,  for 
an  order,  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940,  (the 
"Act")  exempting  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  representations  contained 
therein,  which  are  summarized  below, 
and  to  the  Act  for  the  relevant 
provisions  thereof. 

Applicant  states  that  it  was 
incorporated  for  the  limited  purpose  of 
acquiring,  owning,  holding  and  pledging 
Mortgage  Certificates  (as  described 


below],  issuing  and  selling  series  of 
bonds  secured  by  such  Mortgage 
Certificates  ("Bonds")  and  engaging  in 
activities  incidental  thereto.  Applicant 
represents  that  the  Bonds  will  be 
separately  secured  by  collateral 
consisting  primarily  of  mortgage  pass- 
through  certificates  ("GNMA" 
Certificates")  which  are  fully  guaranteed 
as  to  principal  and  interest  by  the 
Government  National  Mortgage 
Association  ("GNMA"),  mortgage 
participation  certificates  ("FHLMC 
Certificates")  issued  and  guaranteed  by 
the  Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC")  and/or 
guaranteed  mortgage  pass-through 
certificates  ("FNMA  Certificates") 
issued  and  guaranteed  by  the  National 
Mortgage  Association  ("FNMA").  As 
used  herein,  "Mortgage  Certificates" 
means  GNMA,  FHLMC  and/or  FNMA 
Certificates.  The  Mortgage  Certificates 
assigned  to  secure  a  series  of  Bonds 
may  or  may  not  represent  the  entire 
beneficial  interest  in  the  related 
mortgage  pools. 

According  to  the  application,  each 
series  of  the  Bonds  will  be  issued 
pursuant  to  an  indenture  (the 
"Indenture")  between  Applicant  and  an 
independent  trustee  (the  "Trustee"). 
Indentures  for  each  public  offering  will 
be  qualified  under  the  provisions  of  the 
Trust  Indenture  Act  of  1939.  The 
Mortgage  Certificates  securing  each 
series  of  Bonds  will  be  assigned  to  and 
held  by  the  Trustee  or  its  nominee,  in 
registered  or  book-entry  form,  and  the 
Trustee  will  have  a  first  perfected 
security  interest  in  all  such  Mortgage 
Certificates. 

Applicant  anticipates  that  the 
Mortgage  Certificates  securing  each 
series  of  Bonds  will  be  acquired  by 
Applicant  using  the  net  proceeds  of  sale 
of  such  Bonds.  Except  for  the  limited 
power  to  substitute  Mortgage 
Certificates  as  described  below, 
Applicant  will  not  be  permitted  to 
release  from  the  lien  of  the  Indenture 
such  Mortgage  Certificates  assigned  to 
secure  a  series  of  Bonds  until  such 
Bonds  are  paid. 

Applicant  represents  that  except 
when  exercising  remedies  following 
default  (and  except  for  substitutions  of 
Mortgage  Certificates),  the  Trustee  will 
not  be  permitted  to  release  from  the  lien 
of  the  Indenture  any  Mortgage 
Certificates  which  are  required  to 
collateralize  Applicant's  Bonds. 
Pursuant  to  the  Indenture,  the  proceeds 
of  the  Mortgage  Certificates  held  by  the 
Trustee  pending  distribution  to 
Bondholders  may  only  be  invested  in 
United  States  obligations,  cash 
equivalents,  and  other  investments 
meeting  requirements  of  the  rating 


agencies^ating  the  Bonds  of  such  series. 
The  Bonds  will  be  structured  so  that  the 
cash  flow  generated  by  the  Mortgage 
Certificates  and  the  reinvestment 
earnings  thereon,  together  with  the  other 
collateral  pledged  to  secure  the  Bonds, 
will  be  sufficient  to  provide  for  the  full 
and  timely  payment  of  principal  and 
interest  on  the  Bonds.  It  is  anticipated 
that  the  cash  flow  fnom  the  Mortgage 
Certificates  and  other  collateral  securing 
a  series  of  Bonds  will  be  sufficient  to 
pay  principal  and  interest  on  the  Bonds 
when  due  to  Bondholders. 

In  addition  to  the  Mortgage 
Certificates,  the  other  collateral  pledged 
to  secure  the  Bonds  will  include  a 
separate  collection  account  ("Collection 
Account")  for  each  series  of  Bonds  and 
may  include  a  reserve  fund  ("Reserve 
Fund").  A  Reserve  Fund  would  consist 
of  cash,  a  letter  of  credit,  other  eligible 
investments  ("Eligible  Investments"),  or 
a  combination  thereof  in  an  amount 
which,  together  with  reinvestment 
earnings  thereon,  would  be  sufficient  to 
cover  any  potential  cash  flow  shortfall 
related  to  any  Mortgage  Certificates. 
The  amount  held  in  such  Reserve  Fund 
for  any  series  of  Bonds  is  expected  to  be 
insubstantial  relative  to  the  total 
amount  of  the  Collateral  securing  such 
series  of  Bonds.  The  Collection  Accoimt 
for  each  series  will  be  established  by 
the  Trustee  for  receipt  of  all  monthly 
principal  and  interest  distributions  on 
the  Mortgage  Certificates  securing  the 
series,  reinvestment  income  thereon, 
and  any  initial  deposit  required  by  the 
prospectus  supplement  Amounts  in  the 
Collection  Account  will  be  invested  by 
the  Trustee  in  Eligible  Investments, 
which  include,  amoag  other  investments, 
obligations  of  the  United  States  or  any 
agency  thereof,  federal  funds, 
certificates  of  deposit,  highest  rated 
commercial  paper,  time  deposits  and 
banker's  acceptances  sold  by  eligible 
commercial  banks,  certain  purchase 
agreements,  securities  having  ratings 
acceptable  to  the  rating  agencies  rating 
the  Bonds,  and  guaranteed  investment 
contracts.  Such  Collection  Account 
investments  will  matiu-e  on  or  prior  to 
the  next  payment  date  for  the  series, 
and  will  thus  be  available  to  make 
required  payments  on  the  Bonds  of  such 
series. 

Certain  series  of  Bonds  may  provide 
for  optional  and  mandatory  redemptions 
on  terms  specified  for  each  series  of 
Bonds.  A  series  may  provide  for 
mandatory  redemptions  if.  due  to  low 
reinvestment  yields  and/or  substantial 
payments  of  principal  on  the  mortgage 
loans  underlying  the  Mortgage 
Certificates,  it  is  determined  that  the 
cash  anticipated  to  be  in  the  Collection 


Account,  as  deFined  in  the  Indenture, 
might  not  be  sufficient  to  make  the 
required  payments  on  the  Bonds. 
Bondholders  will  not  be  entitled  to 
compel  the  liquidation  of  the  Mortgage 
CertiHcates  in  order  to  redeem  the 
Bonds  prior  to  maturity. 

Applicant  asserts  that  it  is  not  the 
type  of  entity  the  Act  was  intended  to 
regulate.  Since  the  Mortgage  Certificates 
are  guaranteed  by  agencies  or 
instrumentalities  of  the  United  States, 
the  Applicant  maintains  that  the  Bond 
investor  is  protected  whether  or  not 
each  of  the  Mortgage  Certificates 
represents  the  entire  beneficial  interest 
in  the  related  mortgage  pool. 
Furthermore,  Applicant  submits  that  the 
requested  exemption  will  increase  its 
ability  to  purchase  Mortgage 
Certificates  and  that  the  public  interest 
will  therefore  be  served  by  expanding 
the  sources  of  funds  available  to  finance 
the  purchase  and  retention  of  Mortgage 
Certificates  and,  thereby,  the  sources  of 
funds  available  for  the  housing  finance 
needs  of  the  nation.  Applicant  further 
submits  that  it  will  exercise  no 
investment  discretion  with  respect  to  the 
Mortgage  Certificates  assigned  as 
collateral  for  each  series  of  Bonds 
except  for  its  limited  ability  to  substitute 
collateral.  Also,  the  Trustee  is  permitted 
to  invest  the  cash  proceeds  of  the 
Mortgage  Certificates  only  in  United 
States  obligations  and  other  investments 
which  meet  the  criteria  of  the  rating 
agency  or  agencies  rating  the  Bonds 
specified  in  the  Indenture,  and  only  for 
the  limited  period  of  time  between 
receipt  of  such  proceeds  and  payment  to 
Bondholders.  Applicant  states  that, 
under  these  circumstances,  a 
Bondholder's  risk  and  return  will  in  no 
material  respect  depend  upon  the  ability 
of  Applicant  to  successfully  invest  and 
reinvest  amounts  distributed  on  the 
Mortgage  Certificates. 

Applicant  has  consented  to  the 
imposition  of  the  following  conditions 
with  respect  to  the  requested  order 

(1)  Each  series  of  Bonds  will  be 
registered  under  the  Securities  Act  of 
1933  ("Securities  Act"),  unless  offered  in 
a  transaction  exempt  from  registration 
pursuant  to  section  4(2)  of  the  Securities 
Act. 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  However,  the 
mortgage  collateral  underlying  the 
Bonds  (whether  owned  by  Applicant  or 
pledged  pursuant  to  collateralized 
obligations)  will  be  limited  to  Mortgage 
Certificates  (the  "Mortgage  Collateral"). 

(3)  If  new  Mortgage  Collateral  is 
substituted,  the  substitute  Mortgage 
Collateral  must:  (i)  Be  of  equal  or  better 
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quality  than,  and  insured  or  guaranteed 
to  the  same  extent  as,  the  Mortgage 
Collateral  replaced;  (ii)  have  similar 
payment  terms  and  cash  flow  as  the 
Mortgage  Collateral  replaced;  and  (iii) 
meet  the  conditions  set  forth  in 
paragraphs  (2)  and  (4).  In  addition,  new 
Mortgage  Collateral  may  not  be 
substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 
Certificates  initially  pledged  as 
Mortgage  Collateral.  In  no  event  may 
any  new  Mortgage  Collateral  be 
substituted  for  any  substitute  Mortgage 
Collateral. 

(4)  All  Mortgage  Certificates,  funds, 
accounts  or  other  collateral  securing  a 
series  of  Bonds  ("Bond  Collateral")  will 
be  held  by  the  Trustee  or  on  behalf  of 
the  Trustee  by  an  independent 
custodian.  The  custodian  may  not  be  an 
affiliate  (as  the  term  "affiliate"  is 
defined  in  Securities  Act  Rule  405, 17 
CFR  230.405)  of  the  Applicant.  The  Bond 
Trustee  will  be  provided  with  a  first 
priority  perfected  security  or  lien  in  and 
to  all  collateral  for  the  Bonds. 

(5)  Each  series  of  Bonds  will  be  rated 
in  the  highest  bond  rating  category  by  at 
least  one  nationally  recognized 
statistical  rating  organization  that  is  not 
affiliated  with  the  Applicant.  The  Bonds 
will  not  be  considered  redeemable 
securities  within  the  meaning  of  section 
2(a)(32)  of  the  Act. 

(6)  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the 
Applicant  and.  in  addition,  will  report 
on  whether  the  anticipated  payments  of 
principal  and  interest  on  the  Mortgage 
Collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
report(s)  will  be  provided  to  the  Trustee. 

Applicant  requests  that  the 
Commission  exempt  it  from  all 
provisions  of  the  Act.  Applicant  submits 
that  the  exemptive  relief  requested  is 
"necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act"  because  it  is  not 
an  entity  to  which  the  provisions  of  the 
Act  were  intended  to  be  applied  and  its 
activities  will  enhance  the  national  goal 
expressly  articulated  by  Congress  of 
expanding  financing  for  housing. 

Notice  Is  Further  Given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  20. 1988,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  such  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed  to  the  Secretary.  Securities 


and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  such  request  shall 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or.  in 
the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  86-25212  Filed  11-6-86:  8:45  am) 
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Application  and  Opportunity  for 
Hearing;  Ptioenix  Mutual  Life 
Insurance  Co.  et  al 

October  31, 1986. 

Notice  is  hereby  given  that  Phoenix 
Mutual  Life  Insurance  Company  (the 
"Company"),  Phoenix  Equity  Planning 
Corporation  ("Equity  Planning"),  and 
Phoenix  Mutual  Variable  Universal  Life 
Account  ("VUL  Account"),  (referred  to 
collectively  herein  as  "Applicants")  at 
One  American  Row,  Hartford, 
Connecticut  06115,  filed  an  application 
on  August  11, 1986,  for  an  order  of  the 
Commission,  pursuant  to  section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Act"),  exempting  Applicants  and 
certain  transactions  from  sections 
2(a)(32).  22(c).  26(a)(2),  27(c)(1),  27(c)(2) 
and  27(d)  of  the  Act.  and  from  Rule  6e- 
3(T)  (b)(12),  (b)  (13)  and  Rule  22c-l 
thereunder,  to  the  extent  necessary,  as 
described  in  the  application.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  Applicants' 
representations,  which  are  summarized 
below,  and  are  referred  to  the  Act  and 
the  rules  thereunder  for  a  statement  of 
the  relevant  statutory  provisions. 

Applicants  state  that  the  Company  is 
a  mutual  life  insurance  company 
chartered  in  the  State  of  Connecticut 
and  is  admitted  to  do  business  in  forty- 
nine  states,  the  District  of  Columbia. 
Canada,  the  Virgin  Islands  and  Puerto 
Rico.  The  Company  is  the  depositor  and 
sponsor  for  VUL  Account,  a  segregated 
investment  account  of  the  Company, 
which  is  registered  under  the  Act  as  a 
unit  investment  trust.  Equity  Planning 
will  be  the  distributor  for  the  VUL 
Account.  Applicants  state  that  VUL 
Account  was  established  for  the  purpose 
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of  funding  individual  flexible  premium 
variable  life  insurance  contracts  (the 
"Contracts"),  as  defined  in  paragraph 
(c)(1)  of  Rule  6e-3(T).  Applicants  are 
relying  on  the  provisions  of  Rule  6e-3(T) 
in  issuing  the  Contracts.  Under  the 
Contracts,  neither  the  timing  nor  the 
amount  of  premium  payments  are  fixed 
by  Phoenix  Mutual  Also,  the  death 
benefit  may,  and  the  cash  value  wiU, 
increase  or  decrease  based  upon  the 
investment  performance  of  amounts 
allocated  to  the  sub-accounts  of  VUL 
Account. 

Applicants  state  that  under  the 
Contract,  net  premiums  are  allocated, 
according  to  the  instructions  of  the 
owner  of  the  Contract 
("Contractowner"),  among  the  sub- 
accounts of  VUL  Account.  Each  sub- 
account of  VUL  Account  will  invest 
exclusively  in  shares  of  a  corresponding 
portfolio  of  The  Big  Edge  Series  Fund 
(the  "Fund"),  an  open-end  management 
investment  company.  Shares  of  the  Fund 
are  also  expected  to  be  sold  to  another 
separate  account  of  Phoenix  Mutual  in 
connection  with  certain  variable  annuity 
contracts. 

Applicants  state  that  as  a  general 
condition  to  the  requested  order,  they 
agree  that  to  the  extent  the  final  version 
of  Rule  6e-3  (or  any  other  rule  adopted 
as  the  final  version  of  Rule  6e-3(T)) 
imposes  terms  or  conditions  on  the 
granting  of  exemptive  relief  of  the 
nature  requested  n  the  application. 
Applicants  shall  take  such  steps  as  may 
be  necessary  to  comply  with  that  rule. 
Applicants  assert  the  relief  requested  in 
the  application  meets  the  standards  of 
section  6{c),  is  well  precedented.  and 
involves  technical  matters  and  matters 
unforeseen  when  Rule  6e-3(T)  was 
adopted.  Applicants  state  that  the 
Contract  provides  for  the  deduction 
from  cash  value  of  a  deferred 
acquisition  expense  charge 
("Acquisition  Expense  Charge"). 
According  to  the  applicaticm.  a  pro-rata 
portion  of  the  Acquisition  Expense 
Charge  is  deducted  from  the  Contract's 
cash  value  on  a  monthly  basis  during 
the  first  ten  Contract  Years.  The  unpaid 
balance  of  the  Acquisition  Expense 
Charge  is  payable  upon  lapse  of  the 
Contract  or  its  surrender.  In  addition, 
Applicants  state  that  a  portion  of  any 
unpaid  Acquisition  Expense  Charge  is 
deducted  in  connection  with  a  partial 
surrender. 

Applicants  state  that  the  total  amount 
of  the  Acquisition  Expense  Charge 
under  the  Contract  is  the  sum  of  three 
elements.  Applicants  state  that  the  first 
element  is  a  sales  charge  equal  to  5.5% 
of  the  issue  premium.  According  to  the 
appUcation.  the  other  two  elements  of 


the  Acquisition  Expense  Charge  are  (i)  a 
charge  equal  to  die  premium  tax 
assessed  in  connection  with  the  Policy 
and  (ii)  a  cost-based  administrative 
charge  to  reimburse  Phoenix  Mutual  for 
administrative  costs  it  incurs  in  issuing 
the  Contract.  Applicants  state  that  since 
the  premium  tax  portion  of  the  charge  is 
at  cost,  the  amount  accessed  will  be 
different  in  various  states  and 
municipalities.  Applicants  state  that  the 
amount  of  the  issue  administrative 
charge  element  of  the  Acquisition 
Expense  Charge  is  equal  to  1.0%  of  the 
issue  premium. 

Applicants  reoognize  that  it  could  be 
argued  that  the  deduction  of  an 
administrative  charge  or  a  charge  for 
premium  taxes  upon  a  full  or  partial 
surrender  could  result  in  an 
impermissible  deduction  from  the  cash 
value  of  the  VUL  Account,  or  in  the 
redemption  of  the  Contract  in  an  amount 
less  than  its  net  asset  value.  AppHcants 
request  exemption  from  sections 
2(a)(32).  22(c).  26(c).  27(c)(1),  27(c)(2)  and 
Rules  6e-3(T)(b)(12),  6e-3(T)(b){iii)  and 
22c-l  to  the  extent  necessary  to  permit 
the  administrative  charge  for  issuance 
expenses  and  premium  taxes  to  be 
deducted  on  full  or  partial  surrender  of 
the  Contract's  cash  value.  Applicants 
represent  that  the  administrative  charge 
element  is  cost-based  and  is  not 
expected  to  produce  a  profit,  and  that 
the  premium  tax  element  will  equal  the 
actual  tax,  if  any.  charged  by  a  state  or 
other  governmental  entity.  Applicants 
submit  that  imposition  of  the  issue 
administrative  charge  and  premium  tax 
charge  in  the  form  of  a  deferred  charge 
as  part  of  the  Acquisition  Expense 
Charge,  is  much  more  favorable  to  the 
Contractowner  than  the  deduction  of 
these  charges  from  premiums  paid — the 
conventional  way  of  imposing  such 
charges.  First,  Applicants  assert  that  the 
amount  of  the  Contractowner's 
investment  in  VUL  Account  is  not 
reduced  as  it  would  be  if  these  charges 
were  taken  in  full  in  the  first  Contract 
Year.  Second,  Applicants  represent  that 
the  total  amount  charged  to  any 
Contractowner  is  no  greater  than  it 
would  be  if  these  charges  were  taken  in 
full  in  the  first  Contract  Year.  Finally. 
Applicants  state  that  the  fact  that  the 
entire  amount  of  the  charges  has  not 
been  deducted  will  favorably  affect  the 
amount  of  the  death  benefit  under  the 
Contract  during  the  first  ten  Contract 
Years  since  cash  value  will  be  greater. 

Applicants  represent  that  the 
administrative  charge  and  premium  tax 
elements  of  the  Acquisition  Expense 
Charge  are  the  same  amounts  as  would 
have  been  imposed  under  the  Contract  if 
the  expense  of  issuing  the  Contract  and 


the  premium  taxes  had  been  recovered 
through  a  front-end  charge.  In  particular. 
Applicants  represent  that  the 
administrative  charge  and  premium  tax 
elements  of  the  Acquisition  Expense 
Charge  do  not  take  into  account  the 
time-value  of  money  (which  would 
increase  the  charge  to  factor  in  the 
investment  cost  to  Phoenix  Mutual  of 
deferring  the  charge).  As  a  result. 
Applicants  submit  that  Contractowners 
will  obtain  the  advantages  described 
above,  which  arise  from  the  deferred 
nature  of  the  charge,  without  incurring 
any  additional  cost. 

Notice  is  further  given  that  any 
interested  person  wif  hing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  26, 1986  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to:  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  CommissioiM  uy  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  86-25213  Filed  11-8-86;  8:45  amj 
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[Reieas*  No.  IC-15382;  FN*  No.  812-6466] 

Application  and  Opportunity  for 
Hearing;  Ttw  Prudential  Insuranco  Ca 
of  America  et  al 


October  3a  1986. 

Notice  is  hereby  given  that  the 
Prudential  Insurance  Company  of 
America  ("Prudential"),  the  Prudential 
Variable  Contract  Account-10  ("VCA- 
10")  and  The  Prudential  Variable 
Contract  Account-11  ("VCA-11") 
(referred  to  collectively  as 
"Applicants"),  located  at  Prudential 
Plaza.  Newaric.  NJ  07101.  filed  an 
application  on  Auguat  29. 1986.  lot  an 
order  of  the  Commisaion  pursuant  to 
section  e(c]  of  the  Investment  Company 
Act  of  1940  (the  "Act")  granting 
exemption  from  the  provisions  of  Rule 
lla-2(e)  under  the  Act  and  of  sectiiMi 
22(d)  of  the  Act.  to  the  extent  necessary 
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to  penxiit  certain  offen  of  exchange.  All 
interested  persoos  are  Feferred  to  the 
^plication  on  Hie  with  the  Comraiasion 
for  a  atatesient  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  refierred  to 
the  Act  and  the  rules  thereunder  for  a 
statement  of  the  relevant  provisions. 

Applicant  states  that  Prudential  is  a 
mutual  life  insurance  company 
organized  under  the  laws  of  the  State  of 
New  Jersey  and  that  VCA-10  and  VCA- 
11  (referred  to  coUectivley  as  the 
"Accounts")  are  sepwate  aocounts  of 
Prudential  estabksfaed  fior  the  papose  of 
funding  certain  ^XMip  anmiity  Tariable 
contracts  (the  "Contracts")  iesoed  by 
PnidenUal.  Both  VCA-W  and  VCA-11 
are  registered  under  the  Act  as  open-end 
management  iavested  companies. 

AppUcant  states  that  the  Contracts 
(and  a  corapanion^fixed  doUar  annuity 
contract)  are  issued  to  employers  and 
associations  ("ContracthoWera"). 
Applicants  state  that  no  sales  charge  is 
deducted  from  participants' 
contributions  under  the  Contracts  as 
they  are  made.  AppUcants  state  Aat  a 
deferred  sales  chaise  will  in  some 
circumstances  be  assessed  in  the  event 
of  a  fiill  or  partial  withdrawal  of 
contributuuns  from  participants'  VCA- 
10  or  VCA-11  accumulatioD  acoouats. 
The  deferred  sales  chai;ge  asaesaed  at 
the  tine  of  eadi  such  withdrawal  is  a 
specified  percentage  of  the  leaser  of  {i) 
the  partic^uuits'fi  total  oontributioas 
(not  previously  withdcawB*  to  the 
Account  of  contract  from  with  the 
withdrawal  is  made  or  (ii)  the  amoiuit 
withdrawn.  AppUcants  explain  that  the 
specified  percentages  vary  depending  on 
the  number  of  years  the  participant  has 
participated  under  the  Contracts  and  the 
different  kinds  of  retirement 
arrangement  funded  by  the  Contracts. 

Application  state  that  the  deferred 
sales  charge  is  designed  to  reimburse 
Prudential  for  sales  expenses,  such  as 
conpeiisation  paid  to  sales  personnel, 
costs  of  advertising  and  sales 
promotions,  prospectus  costs,  and  costs 
of  sales  administration.  Applicants  also 
state  that.  traditionaBy,  these  e^enses 
are  recouped  throngji  a  sales  load 
deducted  from  contributions  when  they 
are  made,  but  the  deferred  sales  charge 
is  preferable  from  the  standporat  of  the 
investor  becaose  it  permits  invesbnent 
of  the  entire  contribution  and,  in  many 


'  Applicants  clarified  thi«  representation  in  a 
letter  wherein  they  represent  that  amounts  not 
previously  withdrawn  are  calculated  on  a  first-in- 
first-out  basis,  and  that  deferred  sales  loads  will 
never  be  calculated  on  any  appreciation 
attributable  to  pui chase  payments  made  for 
interesu  in  PiudeiHial's  VCA-Z  which  may  be 
exohan^Bd  fartntesests  in  VCA-M  and  VCA-11  m 
connection  with  the  Contracts. 


cases,  petmiia  wilthdrawal  without  the 
imposition  of  any  sales  charge 
whatsoever. 

Applicants  further  state  that 
Prudential  has  since  1988  offered 
variable  contracts  providing  for 
participation  in  the  Prudential  Variable 
Contract  Account-2  ("VCA-2").  which  is 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
Applicants  explain  that  Contracts 
providing  for  participation  in  VCA-2 
have  been  issued  to  employers  and 
associations  in  connection  with  tax- 
deferred  annuities.  Contracts  proxiding 
for  participation  in  VCA-2  have 
generally  been  issued  along  with  a 
separate,  companion  fixed-dollar 
aimuity  contract  and  are  collectively 
referred  to  as  Prudential's  Group  Tax- 
Deferred  Annuity  Program  (the  "TDA 
Program"]. 

According  to  the  Applicants, 
Prudential  deducts  a  sales  charge  from 
conlribntiaBs  to  VCA-2  made  on  behalf 
of  participants  in  the  TDA  Program 
before  those  contributions  are  invested 
in  VCA-2.  Applicants  state  that  the 
maximum  sales  diarge  is  4%,  which  may 
drop  to  2.5%  under  terms  described  in 
the  amplication.  Applicants  further  state 
that  they  propose  to  t^fa  to  TDA 
Program  participants  employed  by  TDA 
Contractholders  who  also  purchase  the 
Contracts,  the  opportunity  to  exchange 
their  interests  in  tfie  IDA  Program  for 
interests  in  fte  Contracts. 

Applicants  represent  that  the 
proposed  exchanges  would  be  made 
without  any  obai^e  ta  the  TDA  I^o^am 
participants.  Participants'  interests 
wkhdnwn  frsm  VCA-Z  and  any 
comp— ion  &aed-<ioll«r  annuity  contract 
in  connectioa  wift  the  exch«ige  would 
be  invested  at  net  asset  value  in  VCA- 
19  or  VCA-11  as  directed  by  the 
participant.  Applicants  state  that 
amounts  invested  in  the  Contracts  as  a 
result  of  the  exchange  would  be 
considered  to  be  ooDtiibutioBS  to  the 
receiving  Aocounts  for  purpose  of 
cakoktine  the  cantiogent  deferred  sales 
load  upon  sobsequent  withdrawals  from 
the  Contracts.  However,  because  a 
front-end  sales  load  woidd  already  have 
been  paid  on  such  amounts.  Applicants 
would  not  charge  any  contingent 
deferred  sales  load  on  contributions 
withdrawn  from  the  Accounts  and 
Contracts  until  the  participant  had 
withdrawn  an  amount  of  contribution 
equal  to  the  amount  the  participant  had 
transferred  from  the  TDA  Program. 
AppKcants  represent  tfiat  amounts 
transferred  would  be  considered  to  be 
the  first  amounts  withdrawn  from  a 
participant's  account  under  the 
Contracts. 


Apphcaats  further  state  that  for 
Participants  who  transfer  all  ot  a  part  of 
their  interests  in  the  TDA  Program  to  the 
Contracts  the  calculation  of  the  deferred 
sales  load  would  be  made  using  as  a 
starting  date  the  date  of  their  first 
contribution  to  the  TDA  f>rogram.  This 
adjustment  would  apply  to  withdrawals 
of  all  contributions  made  under  tfie 
Contracts  which  are  in  excess  of  and  are 
made  after  the  initial  transfer  of  the 
participant's  interest  from  the  TDA 
Program  to  tfw  Contracts. 

Applicants  state  that  they  seek 
exemption  from  the  provisions  of  Rule 
lla-2(e)  to  tlie  extent  necessary  to  make 
their  proposed  offers  because  the 
language  of  the  rule  might  be  read  to 
require  that  the  offering  account  track, 
in  eai±  instance  where  a  withdrawal  is 
made  after  the  exchange,  whether  any  of 
the  witivdrawal  is  attributable  to 
purchase  payments  made  for  the 
exchanged  security  (or  appreciation 
thereon)  transferred  in  connection  with 
the  exchange.  Applicants  state  that  they 
will  allow  TDA  Program  participants  to 
withdraw  from  the  Contracts  the  total 
amount  transferred  from  the  TDA 
Program,  withoot  payment  of  deferred 
sales  charges  Ami  might  otherwise  be 
charged  upon  each  withdrawals.  All 
withdrawals  of  contributions  under  the 
Contracts,  regardless  of  whether  those 
withdrawals  may  be  traced  to  purchase 
payments  transferred  in  connection  with 
the  exchange  or  to  subsequent 
contributions,  would  be  made  vwthout 
imposititjn  of  «  deferred  sales  charge 
until  the  total  amount  withdrawn 
equalled  tiie  amount  transferred. 

Applicaats  further  state  that  they 
proposed  to  institute  the  foregoing 
procediffe  because  TDA  participants 
who  exchange  their  interests  %vill 
always  be  asaored  that  their  first 
withdrawals  from  the  Contracts  will  be 
free  of  any  deferred  sales  charge,  as 
long  as  those  withdrawals  do  not 
exceed  the  anKMDt  transferred  in 
connection  with  the  exchange,  even 
though  the  withdrawals  might  actually 
consist  of  contributions  made  to  the 
Contracts  subsequent  to  the  exchange 
transfer. 

Applicants  state  that  their  proposed 
system  comports  with  the  policies 
underlying  Rule  lla-2,  which  are  to 
prevent  charging  duplicative  sales  loads 
as  the  result  of  an  exchange  from  a 
separate  account  with  a  front-end  sales 
load  to  one  with  a  deferred  sales  load. 
Applicants  state  that  their  procedure 
might  in  some  instances  result  in  the 
charging  of  a  sales  load  on  the 
withdrawal  of  contributions  traceable  to 
the  exchange  of  interests  in  VCA-2,  but 
that  this  will  only  happen  where  Ae 
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participant  in  question  has  already 
received  an  earlier  and  offsetting  benefit 
in  the  form  of  a  waiver  of  sales  loads 
which  otherwise  would  have  been 
payable  on  previous  withdrawals 
consisting  of  contributions  made 
subsequent  to  the  exchange. 

Applicants  further  seek  exemption 
from  section  22(d)  of  the  Act  to  the 
extent  necessary  to  permit  the  years  of 
Contract  participation,  for  purposes  of 
the  deferred  sales  charge,  to  be 
calculated  from  a  participant's  first 
contribution  to  the  TDA  Program,  rather 
than  from  his  or  her  first  contribution 
under  the  Contracts. 

Applicants  state  that  the  objectives  of 
section  22(d)  would  not  be  impaired  if 
Applicants  are  permitted  to  give 
participants  who  transfer  all  or  part  of 
their  interests  to  the  Contracts  credit  for 
their  years  of  participation  in  the  TDA 
Program.  Applicants  state  that  their 
proposal  would  not  unfairly 
discriminate  against  other  Contract 
owners  or  participants  since  transferring 
TDA  Program  participants  are  properly 
distinguishable  from  other  Contract 
participants.  Applicants  further  state 
their  belief  that  sales  expenses  related 
to  contributions  from  transferring  TDA 
Program  participants  shall  be  lower  than 
those  related  to  future  contributions 
from  other  Contract  participants. 

Notice  is  further  given  that  any 
interested  persons  wishing  to  request  a 
hearing  on  the  application  may,  no  later 
than  November  25, 1986  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  or  her 
interest,  the  reasons  for  his  or  her 
request,  and  the  specific  issues,  if  any, 
of  fact  or  law  that  are  disputed,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attomey-at-law.  by  certificate)  shall  be 
filed  with  the  request.  After  this  date,  an 
order  disposing  of  the  application  will 
be  issued  unless  the  Commission  orders 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

|<mathan  G.  Katz. 

Secretary. 

(FR  Doc.  8&-25214  Filed  11-6-86;  8:45  am] 
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[Release  No.  34-23751;  File  No.  SR-MSE- 
86-7]  1 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Stock  Exchange,  Incorporated  ("MSE") 
Relating  to  Automatic  Execution  of 
Agency  Umit  Orders  Under  MSE's 
MAX  System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  August  22, 1986,  the  Midwest 
Stock  Exchange.  Incorporated  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatery  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Article  XX,  Rule  34  of  the  Rules  of  the 
Midwest  Stock  Exchange,  Incorporated 
is  hereby  amended  as  follows: 

Additions  /io/jc/zerf— [Deletions  Bracketed] 

ARTICLE  XX.— MAKING  EXCHANGE 
CONTRACTS 

Guaranteed  Execution  System 

Rule  34.  No  change  in  text. 
.  .  .  Interpretations  and  Policies: 

.01    Specialists  shall  be  provided  the 
opportunity  to  elect  an  alternative  method  by 
which  agency  limit  orders  are  automatically 
executed  under  the  Midwest  Automated 
Execution  System  (MAX  System).  Specialists 
electing  to  utilize  this  alternative  method  will 
continue  to  be  subject  (except  as  modified 
herein)  to  the  existing  rules  and  procedures 
governing  the  execution  of  agency  limit 
orders  pursuant  to  the  MAX  System.  Once  a 
specialist  elects  to  utilize  this  alternative 
method,  all  agency  limit  orders  entered 
through  MAX  will  be  executed  pursuant 
hereto.  Where  a  specialist  subsequently 
elects  to  cease  utilization  of  this  alternative 
method,  reasonable  prior  notice  thereof  must 
be  provided  to  the  Exchange.  Agency  limit 
orders  submitted  pursuant  to  this  alternative 
method  shall  be  automatically  executed 
subject  to  the  following  requirements: 

(a)  Agency  limit  orders  will  be 
automatically  executed  when  the  best 
consolidated  quote  system  bid  is  equal  to  the 
limit  order  sell  price  or  the  best  consolidated 
quote  system  offer  is  equal  to  the  limit  order 
buy  price, 

(b)  Agency  limit  order  execution  as 
provided  herein  shall  occur  only  under  those 
circumstances  where  the  best  consolidated 
quote  size  is  equal  to  or  greater  than  the  size 
of  the  limit  order,  and 

(c)  Agency  limit  orders  submitted  pursuant 
hereto  will  execute  only  at  such  time  as  a 
last  sale  has  occurred  at.  or  better  than  the 
limit  order  price. 


This  alternative  method  shall  be  available 
to  electing  specialists  between  the  hours  of 
9:00  a.m.  and  2:45  p.m.  CSTonly.  Specialists 
not  electing  to  utilizt  this  alternative  method 
will  continue  to  be  subject  to  the  existing 
rules  and  procedures  governing  the  execution 
of  agency  limit  orders  under  the  MAX 
System. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Airpose  of,  and 
Statutory  Basis  fo>,  the  Proposed  Rule 
Change 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self>regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently.  MAX  agency  limit  orders 
are  automatically  executed  only  where 
there  has  been  a  price  penetration  of  the 
limit  in  the  primary  market.  iTie  effect  of 
the  current  rule  is  that  orders  entitled  to 
a  fill  because  the  market  is  at  the  limit 
price  presently  wiD  not  automatically 
execute  under  MAX.  In  these  situations, 
the  specialist  must  manually  execute 
such  limit  orders. 

This  method  will  be  limited  to  MAX 
orders  only,  will  apply  only  to 
specialists  electing  to  utilize  it,  and  will 
be  effective  only  between  the  hours  of 
9:00  a.m.  and  2:45  p.m.  This  change  will 
enable  agency  limit  orders  to  execute 
automatically  once  the  limit  price 
touches  the  market  and  the  other 
applicable  criteria  are  met. 

The  purpose  of  this  proposed  change 
is  to  provide  customers  of  specialists  in 
certain  situations,  e.g.,  high  volume 
periods,  with  the  ediility  to  receive 
automatic  execution  of  their  agency 
limit  orders  rather  than  manual 
execution  as  is  presently  the  case. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  protects  investors  by  providing 
automatic  executions  at  the  best 
consolidated  quote. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange. 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 


(C)  Self-ilegulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

lU.  Date  of  Effectivniess  of  the 
Proposed  Rule  Change  and  Timing  for 
Cammission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organizaiton. 
All  submissions  should  refer  to  the  fde 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1986. 

For  the  Commission,  by  the  division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  24, 19865. 
lonathan  G.  Katz, 
Secretary. 

[PR  Doc.  8&-25199  Filed  11-6-86;  8:45  am] 
mxiNQ  CODE  mo-Ai-a 
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[IMMn»ll«.34-287S2:n»  No.  Sn-MASO- 
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Salf-nagiitahMy  Orfmizatiwia; 
Proposwl  Rule  ChMQ*  by  fitettoml 
AMocirtioii  Bf  S»CMrWw  PMlera,  Inc. 
RsMing  lo  «n  Amendnwot  to  the  By- 
Laws 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  21, 1986  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  VII.  Section  6  of  the  NASD  By- 
Laws  to  preclude  members  of  the  Board 
of  Governors  who  are  absent  from 
meetings  of  the  Board  from  voting  by 
proxy  on  issues  before  the  Board. 

n.  Self-Regulatory  OrganiEatioa'* 
StatemeBt  of  the  PuipoM  of.  and 
Statalory  Basis  for.  Ae  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  8.pecified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for,  the  Proposed  Rule 
Change 

(a)  Purpose.  The  proposed  amendment 
codifies  NASD  policy  that  members  of 
the  Board  of  Governors  who  are  absent 
from  a  meeting  of  the  Board  may  not 
vote  by  proxy  on  issues  before  the 
Board.  Questions  have  arisen  from  time 
to  time  on  the  NASD's  policy  in  this  area 
and  this  amendment  has  been  proposed 
to  avoid  further  confusion.  The  proposed 
amendment  is  consistent  with  the  law  in 
Delaware,  the  NASD's  state  of 
incorporation. 

(b)  Basis.  The  proposed  amendment  is 
consistent  with  the  provisions  of  section 


15A(b){6)  of  Ae  Securities  Exchange  Act 
of  1934.  88  amended. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  foresee  any 
burden  on  competition  by  this  proposed 
rule  change  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  sohcited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  detemine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  projjoeed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self -regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1986. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17.  CFR  200.3O-3(a)  (12). 

Dated:  October  27, 1986. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc  86-25200  Filed  11-6-68;  8:45  am] 

BILUNQ  CODE  aoiO-01-M 


[R«lMM  No.  34-23754;  Hie  No.  SR-NASD- 
86-29] 

Self-Reguiatory  Organizations; 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Deaiers,  inc. 
Reiating  to  an  Amendment  to  Article 
ill.  Section  28  of  the  Rules  of  Fair 
Practice 

Pursuant  to  section  ig(b)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  21. 1986  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  following  is  the  full  text  of  a 
proposed  amendment  to  Article  III, 
section  28  of  the  National  Association  of 
Securities  Dealers,  Inc.'s  ("NASD") 
Rules  of  Fair  Practices.  [New  language  is 
italicized;  deleted  language  is 
bracketed). 

Transactions  for  (Personnel  of  Another 
Member]  or  by  Associated  Persons 

Determine  Adverse  Interest 

(a)  A  member  ("executing  member")  who 
knowingly  executes  a  transaction  for  the 
purchase  or  sale  of  a  security  for  the  account 
of  a  person  associated  with  another  member 
("employer  member"),  or  for  any  account 
over  which  such  associated  person  has 
discretionary  authority,  shall  use  reasonable 
diligence  to  determine  that  the  execution  of 
such  transaction  will  not  adversely  affect  the 
interests  of  the  employer  member. 

Obligations  of  Executing  Member 

(b)  Where  an  executing  member  knows 
that  a  person  associated  with  an  employer 
member  has  or  will  have  a  financial  interest 
in.  or  discretionary  authority  over,  any 
existing  or  proposed  account  carried  by  the 
executing  member,  the  executing  member 
shall: 

(1)  Notify  the  employer  member  in  writing, 
prior  to  the  execution  of  a  transaction  for 
such  account,  of  the  executing  member's 
intention  to  open  or  maintain  such  an 
account; 


(2)  Upon  written  request  by  the  employer 
member,  transmit  duplicate  copies  of 
confirmations,  statements,  or  other 
information  with  respect  to  such  account:  and 

(3)  Notify  the  person  associated  with  the 
employer  member  of  the  executing  member's 
intention  to  [transmit]  provide  the  notice  and 
[the]  information  required  by  paragraphs  (1) 
and  [2]  of  this  subsection  (b). 

Obligations  of  Associated  Persons 
[Associated]  Concerning  an  Account  With  a 
Member 

[(d)]  (c)  A  person  associated  with  a 
member  who  opens  an  account  or  places  an 
order  for  the  purchase  or  sale  of  securities 
with  [any  otherj  another  member,  shall[, 
where  such  associated  person  has  a  financial 
interest  in  such  transaction  and/or  any 
discretionary  authority  over  such  account] 
notify  the  executing  member  of  his  or  her 
association  with  [an]  the  employer  member 
[regardless  of  any  other  function,  capacity, 
employment  or  affiliation  of  such  associated 
person.  If]:  provided,  however,  that  if  the 
account  [is]  was  established  prior  to  the 
association  of  [such]  the  person  with  [an]  the 
employer  member,  the  associated  person 
shall  notify  the  executing  member  promptly 
after  becoming  so  associated. 

Obligations  of  Associated  Persons 
Concerning  an  Account  With  an  Investment 
Adviser.  Bank,  or  Other  Financial  Institution 

[d]  A  person  associated  with  a  member 
who  opens  a  securities  account  or  places  an 
order  for  the  purchase  or  sale  of  securities 
with  a  domestic  or  foreign  investment 
adviser,  bank,  or  other  financial  institution, 
except  a  member;  shall: 

[1]  Notify  his  or  her  employer  member  in 
writing,  prior  to  the  execution  of  any  initial 
transaction,  of  the  intention  to  open  the 
account  or  place  the  order;  and 

[2]  Upon  written  request  by  the  employer 
member,  request  in  writing  and  assure  that 
the  investment  adviser,  bank,  or  other 
financial  institution  provides  the  employer 
member  with  duplicate  copies  of 
confirmations,  statements,  or  other 
information  concerning  the  account  or  order 
provided,  however,  that  if  an  account  subject 
to  this  subsection  (d)  was  established  prior  to 
a  person 's  association  with  a  member,  the 
person  shall  comply  with  this  subsection 
promptly  after  becoming  so  associated. 

(e)  Subsections  (c)  and  (dj  of  this  section 
shall  apply  only  to  an  account  or  order  in 
which  an  associated  person  has  a  financial 
interest  or  with  respect  to  which  such  person 
has  discretionary  authority. 

Exemption  for  Transactions  in  Investment 
Company  Shares  and  Unit  Investment  Trusts 

[(c)]  (/)  The  provisions  [of  subsection  (b)]  of 
this  section  shall  not  be  applicable  to 
transactions  in  unit  investment  trusts  and 
variable  contracts  or  redeemable  securities  of 
companies  registered  under  the  Investment 
Company  Act  of  1940,  as  amended,  or  to 
accounts  which  are  limited  to  transactions  in 
such  securities. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Board  of  Governors  approved 
amending  Article  HI,  Section  28  of  the 
Rules  of  Fair  Practice  to  require  any 
associated  person  to  notify  his  or  her 
employer  member  when  opening  a 
securities  account  with  an  investment 
adviser,  bank  or  other  financial 
institution  or  before  placing  an  order  to 
buy  or  sell  securities  with  such  an 
organization.  The  amendment  would 
apply  to  any  accotmt  or  transaction  in 
which  the  associated  person  has  a 
financial  interest  or  discretionary 
authority.  The  amendment  would  also 
require  associated  persons  to  arrange 
for  the  employer  member  to  receive 
duplicate  confirmations  and  account 
statements  upon  request.  The 
amendment  was  approved  to  help 
member  firms  discharge  their 
supervisory  responsibility  over  the 
securities  activities  conducted  in  their 
associated  persons  personal  securities 
accounts. 

The  NASD  believes  this  amendment  is 
consistent  with  section  15A(b)(6)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended. 

(B)  SeJf-ReguIatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
proposal  will  impose  no  borden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

A  total  of  13  comment  letters  were 
received.  Of  these,  nine  expressed 
unqualified  approval.  Two  comments 
suggested  amending  the  transactional 
exemption  to  include  unit  investment 
trusts,  direct  participation  programs  and 
other  products  not  subject  to  free-riding 
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and  withholding  restrictions  or  market 
manipulation,  and  shares  of  money 
market  funds,  certificates  of  deposit  and 
like  instruments.  One  of  these  comments 
suggested  adopting  requirements  similar 
to  NYSE  Rule  407  to  avoid  unnecessary 
correspondence  between  the  associated 
person  and  his  or  her  member  firm.  One 
comment  suggested  that  expansion  to 
investment  advisers  and  other  financial 
institutions  was  too  broad  and  placed 
an  unnecessary  burden  on  compliance 
by  broker-dealers.  One  comment 
favored  the  approach  but  questioned  the 
consequences  if  the  associated  person 
failed  to  notify  the  broker-dealer.  An 
informal  comment  noted  that  under 
subsection  {d)(l)  a  literal  reading  might 
require  notice  for  each  transaction,  even 
though  a  blanket  notice  had  already 
been  given.  Lastly,  one  comment 
suggested  that  the  proposal  placed  an 
unnecessary  burden  on  broker-dealers 
that  outweighed  any  benefits.  This 
comment  suggested  that  the  rule  should 
be  limited  to  securities  transactions.  To 
accomplish  this,  it  recommended  to 
securities  transactions.  To  accomplish 
this,  it  recommended  deleting  the 
language  in  paragraph  (dKl)  after  the 
word  "transaction"  and  limiting 
paragraph  (d)(2)  to  require  duphcate 
copies  of  confirmations  and  statements. 
In  response  to  the  comments  received, 
the  Board  adopted  three  changes  to  the 
proposed  amendments: 

1.  Unit  investment  trusts  were  added 
to  the  transactional  exemption 
contained  in  the  rule. 

2.  The  rule  was  changed  to  reflect  its 
applicability  to  an  initial  transaction 
only. 

3.  An  affirmative  obligation  was 
imposed  on  the  associated  person  to 
notify  his  or  her  member  firm. 

HI.  Date  of  EffectiveneBS  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30  3(a)(12). 

Dated:  October  28, 1986. 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  86-25201  Filed  11-6-86;  8:45  am] 
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Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Securities  Clearing  Corp.  Relating  to 
an  Amendment  to  National  Securities 
Clearing  Corporation's  ("NSCC")  Rules 
and  Fee  Structure  Regarding  the 
Release  of  Clearing  Data 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s[b)(l),  notice  is  hereby  given 
that  on  October  1,1988,  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  rule  change  is  set  forth  in  the 
Important  Notice  attached  as  Exhibit  1. 


II.  Self-Regulatory  Organization's 
Statonent  of  tiie  Puipose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC's  present  discount  policy,  when 
revenues  exceed  costs,  is  to  discount 
certain  fees.  NSCC  has  determined  that, 
in  certain  cases,  while  revenues  may 
exceed  costs,  it  is  not  appropriate  fo 
discount  fees  for  a  new  service  that 
would  otherwise  be  eligible  for  a 
discount,  until  the  development  costs  for 
the  service  have  been  recovered. 

Accordingly,  the  purpose  of  this  rule 
change  is  to  notify  participants  that  the 
Automated  Customer  Account  Transfer 
Service  fees  are  ineligible  for  a  discount 
until  NSCC  has  recovered  its 
development  costs  for  the  Service. 

Insofar  as  the  proposed  rule  change 
provides  for  the  equitable  allocation  of 
reasonable  fees  among  its  participants, 
it  is  consistent  with  the  requirements  of 
the  Securities  Exchange  Act  of  1934,  as 
amended,  and  the  rules  and  regulations 
thereunder  applicable  to  NSCC. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  sohcited  or  recieved. 
NSCC  will  notify  the  Securities  and 
Exchange  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  1934  Act  and  subparagraph  (3)  of 
Securities  Exchange  Act  Rule  19b--4.  At 
any  time  within  60  days  of  the  filing  of 
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such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  1934  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  24, 1986. 
lonathan  G.  Katz, 

Secretary. 

Exhibit  1 
IMPORTANT 

September  30. 1986 

A  2620 

P&S  2155 

To:  All  Participants 

Attention:  Managing  Partners/Officers, 

Cashiers,  Manager  Purchase  and  Sale 

Department 
Subject:  Ehmination  of  ACAT  Service  Fee 

Discount 

National  Securities  Clearing  Corporation's 
C'NSCC")  present  discount  policy,  when 
revenues  exceeds  costs,  is  to  discount  certain 
fees.  NSCC  has  determined  however  that,  in 
certain  circumstances,  while  revenues  may 
exceed  costs,  a  discount  should  not  be 
applied  to  a  new  service  until  the 
development  costs  for  the  service  have  been 
recovered.  NSCC  has  determined  that  this 
policy  should  be  applied  to  the  Automated 
Customer  Account  Transfer  ("ACAT") 
Service  Fees.  Accordingly,  elective  with  fees 
for  the  month  of  October.  1986,  until  NSCC 
recovers  development  costs  for  the  Service, 


the  ACAT  Service  fees  will  no  longer  be 
discounted. 

Questions  regarding  ACAT  Service  fees 
and  the  discount  policy  should  be  directed  to 
the  undersigned  at  (212)  510-0416. 
John  F.  Elberfeld, 
Senior  Vice  President. 
[FR  Doc.  86-25202  Filed  11-6-86;  8:45  amj 
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[Release  No.  34-23758;  RIe  No.  SR-NSCC- 
86-13] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  of  National 
Securities  Clearing  Corp. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  8, 1986.  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  rule  change  is  set  forth  in  the 
Member's  Agreement  attached  to 
NSCC's  filing  at  Exhibit  1. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  j 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  purposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  j 

International  Securities  Clearing 
Corporation  ("ISCC")  is  a  wholly-owned 
subsidiary  of  NSCC.  In  order  to  provide 
comparison,  settlement  and  ancillary 
services  for  United  States  issues  to 
members  of  Foreign  Financial 
Institutions  (as  defined  in  ISCC  Rule  1) 
with  whom  ISCC  has  entered  into  a  link 


agreement,  ISCC  will  become  a  Member 
of  NSCC. 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC's  Member's 
Agreement  in  order  to  limit  ISCCs 
liability  for  pro-rata  charges  pursuant  to 
Rule  4,  to  those  losses  or  liabilities 
attributable  to  traniactions  between 
Members  of  ISCC  and  members  of  the 
Foreign  Financial  Institutions  with 
whom  ISCC  has  established  links.  By 
limiting  ISCCs  liabilities,  it  will  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  foreign  transactions 
because  it  will  encourage  participation 
in  ISCC  by  foreign  clearing  corporations 
and  exchanges. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  perceive  that  the 
purposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Paticipants,  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  1934  Act  and  subparagraph  (e)  of 
Securities  Exchangt  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  purposed  rule  change,  the 
Commission  may  sununarily  abrogate 
such  rule  change  it  it  appears  to  the 
Commission  at  such  action.  It  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  1934  Act. 

IV.  Solidation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20S49.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  purposed  rule  change  that  are  filed 
with  the  Conunission,  and  all  written 
communications  relating  to  the  purposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  atvailable  for 


inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offlce  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  29, 1986. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  86-25203  Filed  11-6-86;  8:45  am] 
BIUJNO  CODE  M1«-01-« 
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[R«leaM  Na  34-23743;  FN*  No.  SR-NYSE- 
86-30] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc^  Relating  to 
Amendment  to  Rule  431,  "Margin 
Requirements" 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  October  6, 1986,  the 
New  York  Stock  Exchange,  Inc.  (the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  (the 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  revise 
Rule  431,  "Margin  Requirements,"  to 
establish  specific  margin  requirements 
for  certain  privately  issued  mortgage 
related  securities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  and 
basis  for  the  proposed  rule  change.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  revise  Rule  431,  "Margin 
Requirments,"  to  extablish  specific 
margin  requirements  for  certain 
privately  issued  mortgage  related 
securities. 

In  1984,  Congress  enacted  the 
Secondary  Mortgage  Market 
Enhancement  Act  ("SMMEA")  for  the 
express  purpose  of  broadening  the 
market  for  mortgage  related  securities 
and  encouraging  more  extensive 
involvement  in  that  market  by  the 
private  sector.  In  part,  SMMEA  sought 
to  accomplish  that  goal  by  reducing  the 
regulatory  advantages  of  federaly 
sponsored  agency  (e.g..  the  Government 
National  Mortgage  Association 
("GNMA")  and  the  Federal  National 
Mortgage  Association  ("Fannie  Mae")) 
mortgage  related  securities  ("agency 
issues")  over  privately  issued  mortgage 
related  securities  ("private  issues"). 

SMMEA,  in  part,  created  a  class  of 
privately  issued  "mortgage  related 
securities,"  defined  by  section  3(a)(41)  of 
the  Act,  which  were  provided  with  a 
series  of  regulatory  reforms,  including 
exemption  from  the  margin  requirements 
of  section  7  of  the  act  for  payment  on 
original  purchases  for  180  days. 
Currently,  most  "mortgage  related 
securities,"  as  defined  by  section 
3(a)(41),  are  fully  collateralized  by 
agency  issues  and  therefore  may  be 
viewed  as  essentially  agency  issues 
repackaged.  Some  section  3(a)(41) 
mortgage  related  securities  are  directly 
backed  by  mortgages  without  federally 
sponsored  agency  backing.  However,  for 
any  security  to  be  deemed  a  mortgage 
related  security  for  the  purposes  of 
section  3(a)(41).  and  thereby  be  eligible 
for  the  reforms  provided  by  SMMEA,  the 
security  must  be  rated  in  one  of  the  two 
highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization  and  therefore  must  meet 
various  requirements  concerning 
geographical  diversity,  size  of  loans,  and 
loan  to  value  ratios  and  must  carry  pool 
and  other  insurance  in  specified 
amounts. 

Rule  431  currently  does  not  contain 
specific  margin  requirements  for  section 
3(a)(41)  mortgage  related  securities. 
Rather,  such  securities  (if  eligible  for 
margining  under  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("RegiJation  T"))  are 
subject  to  the  margin  requirement  for 
non-convertible  corporate  debt 
securities  of  25%  of  market  value 
(proposed  to  be  reduced  to  20%  of 


market  value  with  a  minimum 
requirement  of  7%  of  principal  amount, 
pending  Commission  approval  (see  File 
No.  SR-NYSE-86-4)).'  Agency  issues, 
however,  are  subject  to  the  margin 
requirement  for  exempt  securities  of  5% 
of  principal  amount  (proposed  to  be 
replaced  by  a  sliding  scale  of  1-6%  of 
principal  amount  depending  on  maturity, 
pending  Commission  approval  (see  File 
No.  SR-NYSE-86-4)). 

The  Exchange  is  proposing  to  revise 
Rule  431  to  establish  a  margin 
requirement  of  5%  of  market  value  for 
mortgage  related  securities  as  defined 
by  section  3(a)(41)  of  the  Act  carried  in 
exempt  accounts.*  Private  issues  carried 
in  non-exempt  accounts  and  mortgage 
related  securities  not  meeting  the 
section  3(a)(41)  definition  would 
continue  to  be  subject  to  the  margin 
requirement  for  other  non-covertible 
corporate  debt  securities,  if  marginable 
under  Regulation  T.  The  Exchange's 
proposal  is  in  response  to  the  enactment 
of  SMMEA,  the  development  and 
evolution  of  a  sizeable  market  in  private 
issues,  and  the  determination  that  Rule 
431  does  not  adequately  address  the 
credit  risks  associated  with  such  issues. 
The  Exchange  believes  that  the 
proposed  5%  margin  requirement  for 
section  3(a)(41]  mortgage  related 
securities  carried  in  exempt  accounts  is 
appropriate  because  of  the  following 
factors: 

1.  The  desirability  of  coordinating  the 
requirements  of  Rule  431  with  the 
Congressional  policies  expressed  by 
SMMEA,  in  particular  the  goal  of 
reducing  the  regulatory  advantages  of 
agency  issues  over  private  issues. 

2.  The  determination  that  the  credit 
risks  of  agency  issues  and  mortgage 
related  securities  as  defined  by  section 
3(a)(41)  were  substantially  similar. 

3.  The  results  of  a  volatility  study 
conducted  by  the  Exchange  staff 
covering  a  two  year  period,  which 
determined  that  a  5%  margin 
requirement  for  section  3(a){41) 
mortgage  related  securities  carried  in 
exempt  accounts  would  create  a  99% 


'  For  notice  of  the  filing,  see  Securities  Exchange 
Act  Release  No.  22875  (February  7. 19861;  51  FR  5819 
(February  18, 1986). 

•  An  exempt  account  would  be  defined  in  Rule 
431  as  a  member  organization,  non-member  broker/ 
dealer,  "designated  account"  (i.e..  the  account  of  a 
bank,  trust  company,  insurance  company, 
investment  trust,  state  or  political  subdivison 
thereof,  charitable  or  nonprofit  educational 
institution  regulated  under  the  laws  of  the  United 
States  or  any  state,  or  pension  or  profit  sharing  plan 
subject  to  the  Employee  Retirement  Income  Security 
Act  of  1974  or  of  an  agency  of  the  United  Slates  or 
of  a  state  or  a  political  subdivision  thereof]  or  any 
person  having  net  tangible  assets  of  at  leaat  sixteen 
million  dollars. 
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confidence  level  (i.e.,  a  margin  level 
sufficient  to  respond  to  the  credit  risk 
associated  with  ordinary  market 
fluctuations  in  the  price  of  the  security 
99%  of  the  time). 

4.  The  limitation  on  the  types  of 
accounts  to  which  the  requirement 
would  be  applicable  (i.e..  exempt 
accounts],  which  serves  to  ensure  the 
relative  creditworthiness  and  financial 
sophistication  of  such  eligible  accounts. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  in  that  it  is  designed  to  protect 
investors  and  the  public  interest,  in 
accordance  with  section  6(b)(5)  of  the 
Act,  by  ensuring  that  the  Exchange's 
margin  requirements  adequately  reflect 
current  regulatory  and  credit  risk 
concerns.  In  addition,  the  change  is 
consistent  with  section  7(a)  of  Sie  Act, 
and  the  rules  and  regulations  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  enacted  pursuant  to 
that  provision,  in  that  it  is  designed  for 
the  purpose  of  preventing  the  excessive 
use  of  credit  for  the  purchase  or  carrying 
of  securities.  The  proposal  is  also 
consistent  with  and  furthers  the 
purposes  of  SMMEA  by  reducing  the 
margin  related  regulatory  advantages  of 
agency  issues  over  section  3{a)(41) 
mortgage  related  securities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposal  does  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change  from  members, 
participants,  or  others. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Uming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  22, 1986. 
lonatfaan  G.  Katz. 

Secretary. 

Additions  Italicized — Exhibit  1  ' 

Margin  Requirements 

Rule  431.  (b)  through  (3)(2)[B)  Unchanged 

(C)  Non-Convertible  Corporate  Debt 
Securities. — On  any  positions  in  non- 
convertible  corporate  debt  securities,  which 
are  listed  or  traded  on  a  registered  national 
securities  exchange  or  qualify  as  an  "OTC 
margin  bond",  as  defined  in  S  220.2(r)  of 
Regulation  T  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  margin  to  be 
maintained  shall  be  20%  of  the  current  market 
value  or  7%  of  the  principal  amount, 
whichever  amount  is  greater,  except  on 
mortgage  related  securities  as  defined  in 
section  3(a)(41)  of  the  Securities  Exchange 
Act  of  1934  the  margin  to  be  maintained  for 
an  exempt  account  shaii  l>e  5%  of  the  current 
martlet  value. 

For  purposes  of  this  paragraph  (e)(2)(C),  an 
exempt  account  shall  be  defined  as  a 
member  organization,  non-member  broker/ 
dealer,  "designated  account"  or  any  person 
having  net  tangible  assets  of  at  least  sixteen 
million  dollars. 

(e)(2)(D)  through  Supplementary  Material  .10 
Unchanged 

[PR  Doc.  86-25204  Filed  11-6-88;  8:45  am] 
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'  This  exhibit  setg  forth  Rule  431  a«  previougly 
proposed  to  be  revised,  pending  Securities  and 
Exchange  Commission  approval  (see  File  No.  SR- 
NYSE-86-4). 


IReleate  Na  34-23747;  FH«  No.  SR-NYSE- 
86-19]  I 

Self-Regulatory  Organizations;  FiHng 
and  Order  Granting  Accelerated 
Approval  of  Propoeed  Rule  Change  by 
New  York  Stock  Exctwnge,  Inc. 
Relating  to  the  Extension  of  ttie 
Effectiveness  of  MYSE  Rule  103A  From 
June  30, 1986  to  March  31, 1987 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  July  27, 1986.  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioo's 
Statement  of  the  Torms  of  Substance  tA 
the  Proposed  Rule  Changes 

The  proposed  rule  change  would 
extend  the  effectiveness  of  NYSE  Rule 
103A  until  March  31, 1987.  Rule  103A 
authorizes  the  Market  Performance 
Committee  of  the  NYSE  to  withdraw 
NYSE  approval  of  a  member's 
registration  as  specialist  in  one  or  more 
8tock(s)  if  the  specialist  has  consistentiy 
received  evaluations  by  Floor  brokers 
on  the  quarterly  Specialist  Perfonnance 
Evaluation  Questionnaire  ("SPEQ") 
which  are  below  a  level  of  acceptable 
performance  as  specified  in  the  Rule. 

II.  Self-Regulatory  Organizatioo's 
Statement  of  die  Pivpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  tiie 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 


The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
Rule  103A  to  March  31. 1987. 
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Prior  to  that  time  the  Exchange 
intends  to  enhance,  codify,  and  file  with 
the  Commission  its  procedures  for 
specialist  performance  review  and 
counseling.  That  filing  will  also  reiterate 
the  Exchange's  request  that  Rule  103A 
be  approved  as  a  permanent  rule  of  the 
Exchange. 

As  described  in  more  detail  in  File  No. 
SR-NYSE-81-11.  Rule  103A  authorizes 
the  Market  Performance  Committee  of 
the  NYSE  to  withdraw  NYSE  approval 
of  a  member's  registration  as  specialist 
in  one  or  more  stocks  if  the  specialist 
has  consistently  received  evaluations  by 
Floor  Iwokers  on  the  quarteriy  Specialist 
Performance  Evaluation  Questionnaire 
("SPEQ")  which  are  below  a  level  of 
acceptable  perfomance  as  specified  in 
the  Rule. 

As  described  in  File  No.  SR-NYSE- 
85-14.  the  Exchange  conducted  a  pilot 
program  to  test  revisions  to  the  current 
Specialist  Performance  Evaluation 
Questionnaire  and  its  associated 
processes.  The  revisions  included 
changes  to  the  design  and  content  of  the 
SPEQ  questionnaire  itself,  the  sampling 
method  by  which  brokers  are  selected  to 
rate  particular  units,  and  the  scoring  and 
analysis  methodology.  The  pilot 
program  has  been  successfully 
completed  and  the  Exchange  believes 
that  the  revised  SPEQ  provides 
enhancements  which  make  die 
specialist  performance  evaluation 
process  more  effective.  Hence,  effective 
for  the  first  quarter  of  1966  evahiation 
period,  the  revised  SPEQ  replaced  the 
"old"  SPEQ  as  the  key  element  of  the 
Exchange's  specialist  performance 
evaluation  process. 

As  noted  above,  one  of  the  revisions 
in  the  SPEQ  process  is  a  new  method  of 
scoring  and  analyzing  the  results. 
However,  the  numeric  standards 
currently  in  place  in  Rule  103A  (as 
described  m  paragraph  103A.10)  to 
measure  acceptable  levels  of 
performance  are  not  applicable  to  the 
new  scoring  system.  The  Exchange 
acknowledges  that  until  such  time  as 
new  standards  and  procedures  are 
drafted  and  approved  by  the 
Commission,  the  Exchange  cannot 
initiate  reallocation  proceedings  against 
a  specialist  unit  under  Rule  103A  based 
on  the  performance  evaluations  a  unit 
receives  on  the  revised  SPEQ. 

The  Exchange  believes  that  additional 
experience  is  needed  with  the  data 
produced  by  the  revised  SPEQ  before 
appropriate  standards  as  to  acceptable 
performance  can  be  developed. 

However,  the  exchange  is  requesting 
this  extension  of  Rule  103A,  in  part, 
because  it  views  the  Rule  as  providing  a 
basis  for  on-going  performance 
improvement  initiatives,  such  as 


counseling  of  specialist  units  by  the 
Market  Performance  Committee,  which 
has  proven  to  be  effective  in  Improving 
both  individual  and  overall  specialist 
performance  on  the  Exchange.  The 
Exchange  intends  that  the  Market 
Performance  Committee  will  continue  its 
counseling  procedures  during  the  period 
when  appropriate  standards  as  to 
acceptable  performance  are  being 
developed. 

In  addition,  the  Exchange  is 
requesting  Rule  103A  be  extended  as  the 
Options  Specialist  Performance 
Information  Questionnaire  (attached 
hereto  as  Exhibit  A)  based  upon  the 
"old"  equity  SPEQ,  conforms  to  the 
seven-point  scoring  and  analysis 
methodology  defined  in  existing  Rule 
103A.10.  Therefore,  the  standard  of 
acceptable  performance  described  in  the 
Rule  remains  applicable  for  the  Options 
Specialist  Performance  Information 
Questionnaire  and  would  provide  a 
basis  for  the  Exchange  to  initiate 
reallocation  proceedings  against  an 
options  specialist  unit  under  Rule  103A. 
The  Exchange  may  at  a  future  date, 
based  on  experience,  adopt  the  revised 
equity  SPEQ  for  the  options  specialist 
performance  evaluation  process, 
subject,  obviously,  to  Commission 
approval. 

Upon  completion  of  the  development 
of  acceptable  standards  of  performance, 
the  Exchange  expects  to  file  with  the 
Commission  all  pertinent  details  of  a 
revised  specialist  performance  review 
and  counselling  procedure,  and  reiterate 
its  request  that  Rule  103A  (with  such 
amendments  as  may  be  appropriate  at 
that  time)  be  approved  as  a  permanent 
rule  of  the  Exchange. 

(2)  Basis  Under  the  Act  for  Proposed 
Rule  Change 

The  statutory  basis  for  the  rule  change 
in  section  8(b)(5)  of  the  Securities 
Exchange  Act  of  1934  as  amended  ("the 
Act")  which,  among  other  things, 
requires  Exchange  rules  to  be  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Setf-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  f^J^gy  and  Timiiig  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  in  order  that 
the  Rule  103A  pilot  program  may 
continue  in  its  revised  format  without 
interruption.  The  Exchange  states  that 
the  program  has  proven  to  be  an 
effective  means  of  improving  specialist 
performance,  thereby  adding  to  the 
overall  quality  of  the  NYSE  market. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  8  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  proposed  revisions  to  the 
Exchange's  Rule  103A  pilot  represent 
potentially  significant  improvements  to 
the  program  that  may  enhance 
incentives  toward  improved  specialist 
performance.  The  Commission  believes, 
therefore,  that  the  Exchange's  specialist 
evaluation  procedures  should  continue 
uninterrupted  in  order  that  the  Exchange 
may  gain  additional  experience  with  its 
revised  procedures. 

The  Commission,  however,  has  two 
continuing  concerns  regarding  the  pilot 
and  has  expressed  these  to  the 
Exchange. '  First,  as  noted  above,  the 
Exchange  has  not  yet  developed  a 
revised  numerical  standard  for  a 
minimum  level  of  acceptable 
performance  on  the  revised  SPEQ. 
principally  because  the  Exchange  has 
not  had  the  necessary  experience  with 
new  data  to  develop  revised  standards. 
The  Commission  expects  that  the 
Exchange  will  submit  such  revised 
standards  prior  to  filing  for  permanent 
approval  of  the  program  or  requesting 


'  See  letters  from  Richard  &  Ketchum.  Director. 
Division  of  Market  Regulation,  to  }ohn  |  Phelan. 
Chairman.  NYSE,  and  Henry  Poole.  General 
Counsel,  NYSE,  dated  )uly  30  and  August  1. 1986, 
respectively,  and  letter  from  Robert  J.  Bimbaum. 
President  and  Chief  operating  OfTicer,  NYSE,  dated 
August  15. 1986. 
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an  extension  beyond  March  31. 1987.  As 
noted  above,  until  such  time  as 
appropriate  standards  are  filed  by  the 
Exchange  and  approved  by  the 
Commission,  the  Exchange  will  be 
unable  to  commence  reallocation 
proceedings  under  Rule  103A. 

In  addition,  the  Commission  continues 
to  be  concerned  over  the  absence  of  a 
relative  standard  of  performance  in  the 
Rule  103A  pilot.*  The  Commission 
believes  that  the  incorporation  of  a 
relative  standard  of  performance  would 
be  the  single  most  effective  means  of 
strengthening  the  Exchange's  evaluation 
program.  The  Commission  expects,  and 
the  Exchange  has  represented,  that  it 
will  review  this  recommendation  prior 
to  filing  for  permanent  approval  of  the 
program  of  requesting  an  extension 
beyond  March  31, 1987. 

Nonetheless,  the  Commission  believes 
that  the  proposed  changes  in  the  SPEQ, 
evaluating  broker  screencr  data  and 
performance  standards  are  likely  to 
result  in  a  more  effective  evaluation 
program  and  should  be  implemented  on 
a  pilot  basis.  The  changes  were 
recommended  in  a  thorough  study  of  the 
program  conducted  by  an  outside 
statistical  consulting  firm,'  and  were 
tested  by  the  NYSE  on  a  limited 
experimental  basis.*  The  Exchange  has 
stated  that  the  revisions  have  enhanced 
the  effectiveness  of  the  program,  and  the 
Commission  believes  they  should  now 
be  fully  implemented  into  the  Rule  103A 
pilot. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


I  I 

Federal  Register  /  Vol.  51.  No.  216  /  Friday,  November  7.  1986  /  Noticet 


*  The  Commission  has  expressed  this  concern  to 
the  Exchange  on  numerous  occasions.  See,  e.g.. 
letters  from  Douglas  Scarff.  Director.  Division  of 
Market  Regulation,  to  John  J.  Phelan.  Jr.,  President. 
NYSE,  dated  November  10. 1981.  and  August  18. 
1982.  See  also  note  1.  supra,  citing  the  most  recent 
letters. 

'  See  report  by  Opinion  Research  Corporation 
( "ORC")  dated  August.  1964,  attached  as  Exhibit  B 
lo  File  No.  SR-NYSE-85-14. 

*  The  Exchange  recently  has  conducted  a  "pilol 
within  a  pilot"  to  test  the  ORC  recommendations. 
See  Securities  Exchange  Act  Release  No.  22036. 
May  18. 1985.  SO  FR  21007.  May  21. 1985. 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  28, 1986. 
It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  23. 1986. 
Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  86-25205  Filed  11-6-86;  8:45  amj 

MUJNG  CODE  MIO-OI-M 


[Release  No.  34-23764;  File  No.  SR-PSDTC- 
86-10] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Pacific 
Securities  Depository  Trust  Company 
Amending  Its  9cttedule  of  Fees  and 
Charges  [ 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  22, 1986,  the 
Pacific  Securities  Depository  Trust 
Company  ("PSDTC")  filed  with  the 
Commission  the  proposed  rule  change 
described  below.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 

PSDTC's  proposed  rule  change 
amends  its  schedule  of  fees  and  charges 
with  respect  to  rejected  reclaims,  as  set 
forth  below.  (Italics  indicate  language  to 
be  added.) 

Reclaims  I 

•  $5.00  for  each  reclaim  initiated  by  a 
participant  using  same  day  delivery  vs. 
payment  or  delivery  vs.  free  settlements. 

•  $50.00  to  the  original  deliverer  for 
rejecting  a  valid  reclaim. 

•  $50.00  for  submitting  an  invalid  or 
incomplete  reclaim. 

PSDTC  states  that  reclaims  are  the 
return  of  a  book  entry  movement  made 
in  its  Delivery  Versus  Payment  ("DVP") 
system  within  the  previous  72  hours. 
Rejected  reclaims  are  classified  into 
three  categories:  (1)  Valid  Reclaims— 
reclaims  that  should  not  have  been 
rejected  because  they  are  the  return  of  a 
delivery:  (2)  Invalid  Reclaims— 


movements  which  should  not  have  been 
submitted  as  a  reclaim  because  they  are 
regular  deliveries  made  during  the 
reclaim  cycle;  and  (3)  Incomplete 
Reclaims — reclaims  that  were  validly 
rejected  because  the  information 
provided  by  the  participant  is 
insufficient  or  inaccurate. 

PSDTC  states  that  rejected  reclaims 
create  operational  problems  and 
additional  expense  because  of  special 
handling  outside  the  normal  processing 
cycle.  The  imposition  of  a  charge  is 
intended  to  deter  rejected  reclaims  and 
to  offset  the  cost  of  processing  them. 

Furthermore.  PSDTC  states  that  the 
proposed  rule  change  is  consistent  with 
section  17A(b)(3)(D)  of  the  Act  in  that  it 
provides  for  the  eqaitable  allocation  of 
reasonable  dues,  fees  and  other  charges. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  change  if  it  appears  to  the 
Commission  that  it  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  St..  NW..  Washington.  DC 
20549.  Copies  of  the  filing,  all 
subsequent  amendments,  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fium  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  St..  NW..  Washington.  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PSDTC.  All 
submissions  should  refer  to  File  No.  SR- 
PSDTC-86-10  and  should  be  submitted 
by  November  28. 19B6. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  31. 1988. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-25206  FUed  11-6-86;  8:45  am) 
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[RalUM  No.  34-29757;  FN*  Na  Sfl-P8E- 
65-22] 

Self/Regulatory  Organizaliona;  Order 
Approving  Propoeed  Rule  Change  by 
the  Pacific  Stocic  Exchange, 
Incorporated,  Relating  to  Member 
Organizationa'  Fidettty  Bond  Coverage 

On  August  19. 1985,  the  Pacific  Stock 
Exchange.  Incorporated  ('TSE'T 
submitted  to  the  Securities  anH 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  18b-4  thereunder,  a  proposed 
rule  change  that  would  modify 
requirements  found  in  Rule  IX.  sections 
7  and  8  of  the  PSE's  By-Laws  governing 
blanket  bonds  and  fidelity  bonds  that 
must  be  maintained  by  PSE  member 
organizations  to  cover  their  respective 
partners,  officers  and  employees.  The 
proposal  (i)  eliminates  the  PSE's  existing 
bonding  requirement  with  respect  to 
organizations  that  do  not  do  business 
with  the  public  or  clear  transactions  for 
other  members,  or  that  are  members  of 
another  self-regulatory  organization 
("SRO")  subject  to  that  SRO's  bonding 
requirement  (ii)  eliminates  the  separate 
categories  of  "broker's  blanket  bond" 
and  "fidelity  bond"  and  requires  PSE 
member  firms  to  maintain  fidelity  bond 
coverage  only;  (iii)  requires  that  fidelity 
bond  coverage  extend  to  limited 
partners  who  are  also  employees  and  to 
outside  organizations  that  provide 
electronic  data  processing  services  and 
the  handling  of  United  States 
Government  securities  in  bearer  form; 
and  (iv)  revises  the  schedule  of  required 
minimum  coverage  amounts.  At  the 
request  of  the  Commission's  staff,  the 
PSE  clarified  its  requirement  that  a 
member  organization's  bonding 
requirement  be  recomputed  on  an 
annual  basis  and  agreed  to  retain  the 
requirements  found  in  Section  7(d)  that 
members  obtain  greater  coverage  where 
experience  or  the  nature  of  the  business 
warrants  such  coverage  and  that 
members  notify  the  PSE  in  writing  if 
such  coverage  is  entirely  or  partially 
cancelled.* 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
22365  (August  28, 1985).  50  FR  35899 
(September  4. 1985).  No  comments  were 
received. 


'  Letter  from  Kenneth  J.  Marcus,  Staff  Attorney. 
PSE,  to  Ellen  Dry,  Diviiion  of  Market  Regulation, 
SEC.  dated  September  8. 1986.  In  a  lubsequent  letter 
dated  October  18, 1986  from  Mr.  Marcus  to  Mi.  Dry, 
the  PSE  clarified  language  in  the  mie  proposal  with 
respect  to  bonding  requirements  of  outside 
organizations  that  provide  electronic  data 
processing  services  and  that  handle  U.S. 
Government  securities  in  bearer  fonn. 


In  its  filing,  the  PSE  states  that  the 
purpose  of  this  proposed  rule  change  is 
to  relieve  those  member  oiganizations 
that  are  members  of  one  or  more  other 
SROs  and  thereby  subject  to  those 
SRO's  respective  bonding  requirements 
from  possible  duplicative  costs  and 
administrative  burdens;  to  exempt  from 
coverage  those  member  oiganizations 
which  neither  transact  business  with  the 
public  nor  clear  transactions  for  other 
Exchange  members  or  member 
organizations;  and  to  cause  the  PSE's 
bonding  requirement  to  be  consistent 
with  the  rules  and  practices  of  other 
SROs,  such  as  the  Midwest,  Boston  and 
New  York  ("NYSE")  Stock  Exchanges.* 

In  light  of  the  fact  that  the  PSE's 
proposed  changes  to  its  fideUty  bonding 
requirement  serve  to  conform  the  PSE's 
fidelity  bond  requirement  to  those  of 
other  SROs.  and  since  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  in  that  it  is  intended^  to 
prevent  fradulent  and  manipulative  acts 
and  practices,  and  to  protect  investors 
and  the  public  interest,  and  is  not 
designed  to  permit  imfair  discrimination 
between  brokers  or  dealers  who  are 
members  of  the  PSE,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
the  requirements  of  section  6  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  29. 1986. 
lonathan  G.  Katz, 

Secretary, 

[FR  Doc.  (I6-2S2SJ7  Filed  11-6-86;  8:45  am] 

MUJNQ  CODE  M1(MI1-H 


Self-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PhHadeiphia  Stocic  Exchange, 
Inc. 

October  30. 1966. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 


'  The  NYSE  has  filed  with  the  Commission  (File 
No.  SR-NYSE-83-13)  a  proposal  which  would  alter 
the  basis  upon  which  bond  requirements  for  NYSE 
memben  are  determined.  Before  the  Commission 
acts  on  this  proposal,  the  staff  has  requested  the 
NYSE  to  provide  further  information  on  the 
potential  impact  of  its  proposal  on  member  firms. 


pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereimder,  for  unlisted 
trading  privileges  in  the  following  stock: 

Texas  American  Bancshares  Inc. 
Common  Stock.  $5.00  Par  Value  (File  No.  7- 
9314) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  seciuities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  21, 1986 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  imlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-25208  Filed  11-6-86:  8:45  am) 

BILUNG  CODE  MICHJI-H 


[RetesM  No.  35-24226] 

Filings  Under  tlie  Public  UtIHty  Holding 
Company  Act  of  1935 

October  30,  1986. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  PubHc  Utility  Holding 
Company  Act  and  rules  promulgated 
thereunder.  All  interested  persons  are 
referred  to  the  applicationfs)  and/or 
declaration(s)  for  complete  statements 
of  the  proposed  transaction(s) 
summarized  below.  The  application(s) 
and/or  declaration{s)  and  any 
amendment(s)  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  24, 1986,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a  copy 
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on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declarationfs],  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Consolidated  Natural  Gas  Company  (70- 
7291) 

Consolidated  Natural  Gas  Company 
("Consolidated").  Four  Gateway  Center, 
Pittsburgh.  Pennsylvania  15222,  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  sections  6(a),  7 
and  12(b)  of  the  Act  and  Rule  45 
thereunder. 

Consolidated  proposes  to  terminate 
an  existing  revolving  credit  agreement 
with  The  Chase  Manhattan  Bank,  N.A. 
("Chase"),  (January  8, 1982  (HCAR  No. 
22362)),  and  to  enter  into  a  new  credit 
agreement  ("Agreement")  with  Chase, 
acting  for  itself  and  as  agent  for  other 
banks.  Under  the  Agreement,  each  bank 
will  make  loans  up  to  the  maximum  of 
its  commitment  to  Consolidated  from 
time  to  time  through  December  30, 1991. 
During  this  period.  Consolidated  may 
borrow,  pay  or  prepay  and  reborrow  up 
to  the  limit  of  each  bank's  commitment. 

Under  the  Agreement,  these  revolving 
credits  may  be  converted  to  three-year 
term  loans  on  December  31. 1991.  At 
that  time  also,  each  bank  will  make  a 
term  loan  to  Consolidated  in  an  amount 
not  exceeding  its  commitment  as  of  that 
date.  All  such  term  loans  will  be 
evidenced  by  promissory  notes  of 
Consolidated  maturing  no  later  than 
December  31, 1994. 

During  the  revolving  credit  period 
under  the  Agreement.  Consolidated  will 
make  loans  in  the  form  of  revolving 
credit  advances  to  subsidiary 
companies.  These  loans  will  be 
evidenced  by  letter  agreements  payable 
to  Consolidated  on  or  before  June  30, 
1992  and  will  bear  interest  at  a  rate 
based  upon  and  substantially  equal  to 
the  effective  cost  of  money  to 
Consohdated  under  the  Agreement. 
Following  the  conversion  by 
Consolidated  of  its  revolving  credit 
loans  into  term  loans,  revolving  credit 
advances  to  subsidiary  companies  will 
be  converted  into  term  loans,  evidenced 
by  promissory  notes  with  maturities 
substantially  the  same  as  those  of  the 
Consolidated  notes. 
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The  Southern  Company  (70-7292) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East.  Atlanta, 
Georgia  30346.  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  and  Rule  50(a)(5)  thereunder. 

Southern  proposes  to  issue  and  sell 
from  time- to-time,  through  December  31. 
1988,  pursuant  to  an  exception  from 
competitive  bidding:  (1)  A  maximum  of 
10  million  shares  of  its  authorized  but 
unissued  common  stock,  par  value  $5 
per  share  (HCAR  No.  23777,  July  31, 
1985),  in  addition  to  the  balance  of 
14.260.316  previously  approved  shares  to 
its  Dividend  Reinvestment  and  Stock 
Purchase  Plan;  and  (2)  a  maximum  of  1 
million  shares  of  its  authorized  but 
unissued  common  stock,  par  value  $5 
per  share,  plus  the  balance  of  2.411,874 
shares  also  authorized  by  the 
Commission  in  HCAR  No.  23777  to  the 
employee  Savings  Plan  for  The  Southern 
Company  System. 

Monongahela  Power  Company,  et  al. 
(70-7312) 

Monongahela  Power  Company 
("Monongahela"),  1310  Fairmont 
Avenue,  Fairmont.  West  Virginia  26554. 
The  Potomac  Edison  Company 
("Potomac  Edison"),  Downsville  Pike. 
Hagerstown.  Maryland  21740  and  West 
Penn  Power  Company  ("West  Penn"). 
800  Cabin  Hill  Drive,  Greensburg, 
Pennsylvania  16601  (collectively, 
"Companies"),  wholly  owned  electric 
utility  subsidiaries  of  Allegheny  Power 
System.  Inc..  a  registered  holding 
company,  have  filed  an  application 
pursuant  to  section  6(b)  of  the  Act  and 
Rule  50(a)(5)  thereunder. 

By  orders  dated  June  7. 1985  (HCAR 
No.  23719)  and  October  8. 1986  (HCAR 
No.  24210).  the  Companies  were 
authorized  to  issue  short-term  notes  to 
commercial  banks  and  to  dealers  in 
commercial  paper  from  time  to  time 
through  December  31. 1986,  in  aggregate 
principal  amounts  not  exceeding  $75 
million,  $70  million  and  $80  million  at 
any  one  time  outstanding  for 
Monongahela,  Potomac  Edison  and 
West  Penn,  respectively.  As  of 
September  30. 1986.  the  Companies  had 
no  short-term  debt  outstanding. 

The  Companies  now  propose  to  issue 
and  sell  to  certain  commercial  banks 
and  dealers  in  commercial  paper  from 
time  to  time  through  June  30, 1988.  their 
respective  short-term  promissory  notes, 
in  aggregate  principal  amounts  not 
exceeding  $75  million.  $76  million  and 
$132  million  at  any  one  time  outstanding 
for  Monongahela.  Potomac  Edison  and 
West  Penn.  respectively.  These  amounts 
include  any  notes  which  may  remain 


outstanding  under  the  previously 
mentioned  orders  of  the  Commission.  No 
Company  will  permit  the  amount  of  its 
short-term  debt  outstanding  at  any  one 
time  to  exceed  the  limits  set  forth  in  its 
corporate  charter. 

The  Companies  tach  request  that  the 
proposed  issuance  of  sale  of  notes  to 
dealers  in  commercial  paper  be 
excepted  from  the  competitive  bidding 
requirements  of  Rule  50.  piu-suant  to 
Rule  50(a)(5). 

For  the  Commisdon,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz,       I 
Secretary.  i 

[FR  Doc.  86-25215  Filed  11-6-86;  8:45  am] 

BILLING  CODE  WIO-OI-H 

[Release  No.  IC-153a6:  File  No.  812-6494] 

SSI  Equity  Associates,  LP.,  SSI 
Partners,  LP.;  Application 

October  30, 1986. 

AGENCY;  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (Act). 

Applicants:  SSI  Equity  Associates. 
L.P.  ("Partnership"^  SSI  Partners,  L.P. 
("General  Partner"). 

Relevant  Section  of  Act  Section  6(c). 

Summary  of  Application:  The 
Partnership  and  the  General  Partner 
seek  an  order  to  exempt  the  Partnership, 
formed  at  the  direction  of  Kohlberg 
Kravis  Roberts  and  Co.  ("lOCR")  in 
connection  with  a  management  buyout 
of  Safeway  Stores,  Incorporated 
("Safeway"),  from  all  provisions  of  the 
Act. 

Filing  Date:  October  7, 1986. 

Hearing  or  Notification  of  Hearing.  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearbig  on  this 
application,  or  ask  to  be  noticed  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5-30  p.m.,  on 
November  21, 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Reqeust 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Conunisslon,  450  5th  Street, 
NW.,  Washington,  DC  20549; 
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Applicants.  9  West  57th  Street.  New 
York,  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Martinez.  Attorney  (202)  272- 
3024.  or  H.R.  Hallock.  Jr..  Special 
Counsel  (202)  272-3030.  Office  of 
Investment  Company  Regulation. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
in  person  or  the  Commission's 
commercial  copier  (800)  231-3282  (in 
Maryland  (201)  253-4300). 

Applicants'  Representations 

The  Partnership  is  a  Delaware  limited 
partnership  formed  at  the  direction  of 
KKR  as  part  of  a  series  of  transactions 
pursuant  to  which  KKR  intends  to  effect 
a  management  buyout  of  Safeway.  The 
General  Partner  of  the  Partnership  is 
also  a  Delaware  limited  partnership  and 
affiliated  with  KKR.  KKR,  a  New  York 
limited  partnership,  is  engaged  in 
finding,  financing  and  investing,  through 
affiliates,  in  management  buyouts. 
Safeway  Stores  Holding  Corporation 
("Holdings"),  a  Delaware  corporation, 
was  also  formed  at  the  direction  of  KKR 
in  connection  with  the  Safeway 
acquisition  and  has,  among  others,  a 
direct  wholly  owned  subsidiary  known 
as  SSI  Mer^ger  Corporation  ("Mercer 
Sub").  * 

Holdings,  Merger  Sub  and  Safeway 
have  entered  into  a  merger  agreement 
dated  July  25, 1986  ("Merger 
Agreement"),  pursuant  to  which,  on 
August  29. 1986.  Holdings  acquired 
approximately  73%  of  the  outstanding 
Safeway  common  stock  through  a  tender 
offer  ("Offer")  by  a  wholly  owned 
subsidiary  of  Holdings.  Upon  the 
approval  and  adoption  of  the  Merger 
Agreement  by  at  least  two-thirds  of  the 
Safeway  common  stockholders  and  the 
satisfaction  of  certain  other  matters. 
Merger  Sub  will  be  merged  with  and 
into  Safeway  ("Merger").  The  business 
of  Safeway  will  continue  to  be 
conducted  under  the  name  "Safeway" 
through  Holdings  and  its  subsidiaries. 

Holdings  expects  to  raise  a  portion  of 
the  financial  requirements  of  the  Merger 
through  registered  public  offerings  of 
securities  ("Securities")  and  the  sale  of 
certain  warrants,  including  warrants  to 
the  Partnership  ("Warrants").  The  sole 
business  of  the  Partnership  will  be  to 
acquire,  hold  and  eventually  dispose  of 
the  Warrants  and,  if  exercised, 
underlying  shares  of  common  stock  of 
Holdings  ("Warrant  Shares").  The 
Warrants  will  entitle  the  Partnership  to 
purchase  for  $22,284,800  an  aggregate  of 
11.142.400  Warrant  Shares, 


approximately  12%  of  the  outstanding 
shares  of  Holdings  on  a  fully  diluted 
basis,  at  an  exercise  price  of  $2.00  per 
share  (subject  to  possible  adjustments). 

Purchasers  ("Limited  Partners")  of 
interests  in  the  Partnership  ("Limited 
Partnership  Interests")  will  contribute 
approximately  $1,654,646  in  cash  to  the 
Partnership  and  will  be  given 
corresponding  capital  accounts.  The 
General  Partner  will  contribute  $16,714. 
With  the  capital  of  $1,671,360.  the 
Partnership  will  purchase  the  Warrants 
from  Holdings. 

The  General  Partner  has  decided  to 
register,  under  the  Securities  Act  of  1933 
("1933  Act"),  the  offering  of  the  Umited 
Partnership  Interests  because  it  might  be 
concluded  that  the  offering  of  the 
Limited  Partnership  Interests  should  be 
integrated  with  the  registered  offerings 
of  Securities.  Despite  the  fact  that  the 
Limited  Partnership  Interests  will  have 
been  sold  pursuant  to  a  public  offering. 
Applicants  expect  that  only  highly 
sophisticated  investors  will  be  permitted 
to  invest  in  the  Partnership.  Only  parties 
to  whom  Securities  are  offered  and  their 
affiliates  will  be  offered  Limited 
Partnership  Interests.  It  is  expected  that 
these  investors,  or  their  affihates,  will 
purchase  some  combination  of 
Securities  and  Limited  Partnership 
Interests  in  a  substantial  amount  and 
will  invest  no  more  than  5%  of  their  total 
assets  in  the  Limited  Partnership 
Interests.  Investors  which  have  a  net 
worth  are  expected  to  have  a  minimum 
positive  net  worth  of  $1  million.  Upon 
completion  of  the  initial  public  offering 
of  the  Limited  Partnership  Interests,  the 
Partnership  will  not  make  another 
offering  of  Limited  Partnership  Interests 
or  of  any  other  kind  of  security 
whatsoever.  In  no  event  will  the  Limited 
Partnership  Interest  have  more  than  100 
beneficial  owners  within  the  meaning  of 
section  3(c)(1)  of  the  Act. 

Transfers  of  Limited  Partnership 
Interests  are  subject  to  the  prior 
approval  of  the  General  Partner,  which 
may  be  withheld  in  its  sole  discretion  if 
such  transfer  requires  registration  under 
the  1933  Act  or  constitutes  a  sale  to  the 
public  for  purposes  of  any  state 
securities  laws  or  otherwise.  In 
circumstances  where  an  exemption  from 
registration  is  available,  or  where  the 
proposed  transfer  is  not  a  pubhc  sale,  a 
Limited  Partner  may  transfer  a  Limited 
Partnership  Interest  if  the  Limited 
Partner  provides  satisfactory 
documentation  establishing  the  basis  for 
such  exemption  to  the  General  Partner. 
However,  Applicants  represent  that  no 
transfer  shall  be  effective  if  giving  effect 
to  such  transaction  would  cause  the 
aggregate  number  of  Limited  Partners  to 
exceed  100  and  if  at  such  time  the 


Partnership  would  be  subject  to 
regulation  under  the  Act 

The  management  of  the  Partnership 
will  be  the  full  and  complete 
responsibility  of  the  General  Partner. 
Limited  Partners  %vill  have  no  control 
over  the  Partnership's  sole  asset,  the 
Warrants  and.  if  any.  the  Warrant 
Shares.  The  General  Partner  has  broad 
authority  to  perform  any  acts  necessary, 
proper,  convenient  or  advisable  to 
effectuate  the  purposes  of  the 
partnership  agreement  governing  the 
Partnership  ("Partnership  Agreement") 
including  when,  whether  and  at  what 
price  the  Warrants  will  be  sold,  when 
the  Warrants  will  be  exercised  (subject 
to  certain  restrictions),  when  and  at 
what  price  any  Warrant  Shares  will  be 
sold  or  how  any  Warrant  Shares  will  be 
voted.  AppUcants  contend  that  the 
General  Partner  and  the  holders  of  the 
Limited  Partnership  Interests  share  a 
common  and  overriding  interest  in 
maximizing  the  appreciation  of  the  value 
of  the  common  stock  of  Holdings 
because  the  General  Partner's 
compensation  from  the  Partnership 
depends  exclusively  on  such 
appreciation  and  the  subsequent 
realization  of  profits. 

If  the  General  Partner,  at  any  time 
after  the  Partnership  Agreement  permits, 
determines  or  is  required  to  exercise  the 
Warrants,  each  Limited  Partner  shall 
have  the  right,  but  not  the  obligation,  to 
provide  its  pro  rata  share  of  the  exercise 
price  of  the  Warrants.  Assuming  that  all 
of  the  Warrants  are  exercised  and  that 
each  Limited  Partner  elects  to  make  the 
maximum  optional  additional  capital 
contribution  ("Additional 
Contribution"),  the  maximum  amount  of 
the  Additional  Contribution  payable  in 
respect  of  each  Limited  Partnership 
Interest  would  be  $222.85.  A  Limited 
Partner  who  determines  not  to  make  an 
Additional  Contribution  will  not  be  able 
to  participate  in  the  profits  or  losses  of 
the  Partnership  based  upon  the  exercise 
of  such  Warrants  or  the  holding  and 
disposition  of  the  Warrant  Shares. 
Limited  Partners  may  not  withdraw  or 
demand  distribution  of  any  of  their 
capital  contributions  prior  to 
dissolution.  Applicants  state  that  the 
risk  of  the  Limited  Partners  cannot 
exceed  the  initial  purchase  price  of  the 
Limited  Partnership  Interests,  while  the 
potential  return  is  a  pro  rata  share  of  the 
capital  appreciation  of  the  Holdings 
common  stock  which,  pursuant  to  the 
Warrants,  the  Partnership  has  the  option 
to  purchase. 

In  support  of  their  exemption  request. 
Applicants  submit  that  regulation  of  the 
Partnership  under  the  Act  is  not 
necessary  to  accomplish  the  Act's 
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objectives  and  policies,  that  the 
Partnership  falls  wilhin  the  intent,  if  not 
the  letter,  of  the  exemption  contained  in 
section  3(cKl)  of  the  Act.  that  the 
Partnership  has  been  structured  so  as  to 
maximize  the  protection  of  investors, 
and  diat  it  is  in  the  pubUc  interest  that 
sophisticated  investors  desiring  to 
invest  in  the  Partnership  be  permitted  to 
do  so.  In  requesting  an  exemption  from 
the  Act,  Appiicairts  do  not  seek 
Commission  approval  or  endorsement  of 
the  terms  of  the  Offer,  the  Merger  or  the 
related  financing  thereof  in  particular  or 
of  management  buyouts  in  general. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathau  G.  Katz. 
Secretary. 
|FR  Doc.  86-25218  Filed  11-6-86;  a45  am] 

BIUJNO  OOOE  Klt-Ot-M 

[Release  Na  IC-153t1;  FMe  No.  812-M26] 

Sears  Investment  Trust,  Dual  Vahie 
Series  I,  et  al^  Appdcation  for  an  Order 
Granting  Exemptions  Approving 
Certain  Affiliated  Transactions  «id 
Granting  Confidential  Treatment 

October  29. 1986. 

Notice  is  hereby  given  that  the  Sears 
Investment  Trust,  Dual  Value  Series  1, 
subsequent  series  of  the  Dual  Value 
Series  and  similar  series  of  the  Sears 
Investment  Trust  (collectively,  "Trusts"), 
Dean  Witter  Reynold*  Inc.  ("Sponsor"), 
the  sponsor  of  the  Trusts,  and  Dean 
Witter  Convertible  Securities  Trust, 
Dean  Witter  Developing  Growth 
Securities  Trust,  Dean  Witter  Dividend 
Growth  Securities  Inc..  Dean  Witter 
High  Yield  Securities  Inc.,  Dean  Witter 
Industry-Valued  Securities  Inc.,  Dean 
Witter  Natural  Resources  Development 
Securities  Inc.,  Dean  Witter  Option 
Income  Trust,  Dean  Witter  Tax-Exempt 
Securities  Inc..  Dean  Witter  U.S. 
Government  Securities  Trust  and  Dean 
Witter  World  Wide  Investment  Trust 
and  any  future  fixed  income  or  equity 
mutual  funds  that  are  part  of  the  group 
of  mutual  funds  managed  by  the 
Sponsor  through  its  InterCapital 
Division  ("Funds",  collectively  with 
Sponsor  and  Trusts.  "Applicants '),  101 
Barclay  Street,  New  York.  NY  10048. 
filed  an  application  on  July  3, 1986,  and 
an  amendment  thereto  on  October  15. 
1986.  requesting  an  order,  pursuant  to 
section  6{c)  of  the  Investment  Company 
Act  of  1940  ("Act"),  exempting 
Applicants,  to  the  extent  necessary, 
from  the  provisions  of  sections  12(d)(1), 
14(a)  and  22(d)  of  the  Act.  pursuant  to 
section  17(d)  of  the  Act  and  of  Rule  17d- 
1  thereunder,  permitting  certain 


affiliated  transactions,  and.  pursuant  to 
section  45(a)  of  the  Act.  granting 
confidential  treatment  to  the  Sponsor's 
profit  and  loss  statements.  With  respect 
to  prospective  relief  sought  on  behalf  of 
future  Trusts.  Applicants  undertake  that 
such  relief  shall  be  availed  of  upon  the 
same  terms  and  conditions  set  forth  in 
the  application.AU  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  the  rules  thereunder  for  the  text 
of  the  relevant  provisions. 

According  to  the  application,  the 
Sears  Investment  Trust  will  be 
comprised  of  unit  investment  trusts 
registered  or  to  be  registered  under  the 
Act  and  the  Funds  are  registered  as 
open-end  management  investment 
companies  under  the  Act.  Each  Trust 
will  be  governed  by  an  Indenture  and  a 
master  trust  ag.reement  ("Agreement") 
to  be  entered  into  by  the  Sponsor,  an 
independent  third  party  bank  or  trust 
company  acting  as  trustee  ("Trustee") 
and  an  independent  third  party  acting  as 
evaluator  ("Evaluator").  Pursuant  to 
such  Agreement.  Applicants  state  that 
the  Sponsor  will  deposit  with  the 
Trustee  securities  consisting  of  (1) 
shares  of  one  Fund  per  Trust  and  (2) 
stripped  U.S.  government  obligations,  or 
certificates  of  interest  or  receipts  for  or 
other  evidences  of  an  ownership  interest 
thereof  ("zero-coupon  obligations" 
collectively  with  Fund  shares, 
"Securities"),  which  the  Sponsor  will 
have  accumulated  for  such  purpose. 
Simultaneously  with  such  deposit  the 
Trustee  will  deliver  to  the  Sponsor 
registered  certificates  for  units 
representing  the  entire  beneficial 
ownership  of  each  Trust  ("Units"). 
Following  the  declaration  of 
effectiveness  of  a  Trust's  registration 
statement  under  the  Securities  Act  of 
1933  and  clearance  under  applicable 
state  law,  the  Units  will  be  offered  for 
sale  to  the  public  by  the  Sponsor  at  the 
public  offering  price  described  in  the 
applicable  prospectus. 

Applicants  represent  that  in  acquiring 
the  Securities,  the  following  factors  are 
considered:  (i)  The  nature  of  the  Trust 
and  (ii)  where  appropriate  given  the 
nature  and  purposes  of  the  Trust,  (a)  the 
quality  of  the  Securities  (based  on  the 
Sponsor's  judgment  as  to  the  potential 
for  dividends  or  growth  taking  into 
account  an  appraisal  relating  to  the 
maintenance  and  growth  of  earnings  in 
light  of  the  past  performance  of  the 
issuer):  (b)  the  yield  and  price  of  the 
Securities  relative  to  other  securities  of 
comparable  quality  and  maturity,  and 
(c)  diversification  of  the  issuer  and 
location  of  the  issuer  taking  into  account 


the  availability  or  the  market  of  the 
securities  that  meet  the  Trust's  quality, 
yield  and  price  criteria.  Applicants  also 
represent  that  each  Trust's  assets  will 
consist  of  the  Securities,  accrued  and 
undistributed  incoine,  dividends,  capital 
gains  and  undistributed  cash. 

Applicants  state  that  the  purpose  of 
the  Trusts  is  to  provide  preservation  of 
capital  and  the  opportunity  for  capital 
appreciation.  Accordingly,  each  Trust 
will  contain  a  sufficient  amount  of  zero- 
coupon  obligations  to  ensure  that  at  the 
specified  maturity  date  for  such  Trust, 
investors  purchasing  Units  on  the  initial 
date  of  deposit  of  Securities  ("Deposit 
Date")  will  receive  back  the 
approximate  total  amount  of  their 
original  investment  in  such  Trust, 
including  the  sales  charge.  Applicants 
note  that,  although  it  is  possible  that 
investors  who  purchase  Units  on  a  date 
other  than  the  Deposit  Date  may  be  able 
to  purchase  Units  at  a  price  that  would 
result  in  their  receipt  of  an  amount  at 
maturity  approximately  equal  to  their 
purchase  price,  the  snly  date  when  such 
result  can  be  predicted  with  reasonable 
certainty  is  the  Deposit  Date.  Applicants 
state  that,  even  if  the  Fund  shares 
deposited  in  a  Trust  were  valueless  at 
maturity,  investors  who  purchased  Units 
on  the  Deposit  Date  would  receive  back 
the  amount  of  their  original  investment 
because  the  principal  value  of  the 
maturing  zero-coupon  obligations  would 
approximately  equal  the  original 
purchase  price  of  Units. 

With  respect  to  the  operation  of  each 
Trust,  Applicants  represent  that  shares 
of  one  of  the  Funds  will  be  sold  at  net 
asset  value  for  deposit  in  any  one  Trust. 
Applicants  also  repcesent  that,  because 
Fund  shares  have  their  net  asset  values 
calculated  daily  and  this  value  is  readily 
available  to  the  Sponsor,  no  evaluation 
fee  will  be  charged  with  respect  to 
determining  the  value  of  Fund  shares 
that  constitute  part  of  a  Trust's  portfolio. 
An  evaluation  fee  will  be  charged, 
however,  with  respect  to  that  portion  of 
a  Trust's  portfolio  that  consists  of  zero- 
coupon  obligations. 

Applicants  state  that  investors  may  be 
provided  a  reinvestment  vehicle  for 
distributions  made  during  the  life  of  a 
Trust  whereby  a  Unitholder  may  elect  to 
invest  such  distributions  directly  in 
Fund  shares  underlying  a  Trust. 
Applicants  also  state  that  such 
reinvestment  will  be  permitted  upon 
maturity  of  a  Trust.  Iii  either  case,  the 
Fund  shares  will  be  registered  in  the 
Unitholder's  name  and  will  not  become 
part  of  a  Trust's  assets. 

According  to  the  applicatioa  all  of  the 
Funds  except  Dean  Witter  High  Yield 
Securities  Inc.  and  Dean  Witter  Tax- 
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Exempt  Securities  Inc.  have  adopted 
plans  of  distribution  in  accordance  with 
Rule  12b-l  under  the  Act.  Recognizing 
that  the  Sponsor  will  receive  a  sales 
charge  in  connection  with  the  sale  of 
Trust  Units.  Applicants  represent  that 
the  Sponsor  will  rebate  to  the  Trustee 
the  12b-l  fees  it  receives  on  Fund  shares 
attributable  to  the  Fund  shares  held  by 
the  Trusts.  Applicants  further  represent 
that  the  rebated  12b-l  fees  will  be 
distributed  on  a  monthly  basis  by  the 
Sponsor  to  the  Trustee  who  will  then 
allocate  such  amounts  to  the 
Unitholders'  accounts  for  distribution  to 
Unitholders. 

Applicants  state  that  the  Sponsor 
intends  to  maintain  a  secondary  market 
for  Units  of  each  Trust,  although  it  is  not 
legally  obligated  to  do  so.  Applicants 
believe  that  the  existence  of  such  a 
secondary  market  will  reduce  or 
eliminate  the  number  of  Units  tendered 
for  redemption  and,  thus,  alleviate  the 
necessity  to  sell  portfolio  securities  to 
meet  redemption  obligations.  In  the 
event  that  the  Sponsor  does  not 
maintain  a  secondary  market. 
Applicants  state  that  underlying  Fund 
shares  will  be  sold  first  to  meet 
redemption  obligations.  To  ensure  that 
the  benefit  of  the  zero-coupon 
obligations  is  not  impaired,  Applicants 
also  state  that  the  Agreement  provides 
that  the  Sponsor  will  not  instruct  the 
Trustee  to  sell  zero-coupon  obligations 
from  any  Trust's  portfolio  until  the  Fund 
shares  held  therein  have  been 
liquidated,  unless  the  Sponsor  is  able  to 
sell  such  zero-coupon  obligations  and 
still  maintain  at  least  the  original 
proportional  relationship  to  Unit  value. 
According  to  the  application,  the 
Agreement  also  provides  that  zero- 
coupon  obligations  may  not  be  sold  to 
meet  Trust  expenses. 

Applicants  state  that  their  proposal  is 
structured  to  eliminate  the  pyramiding 
of  expenses  and  control  problems 
contemplated  by  section  12(d)(1)  of  the 
Act  and  that  the  unit  investment  trust 
format  is  uniquely  adaptable  to  avoiding 
the  concerns  that  section  12(d)(1) 
addresses.  In  this  regard.  Applicants 
note  that  each  of  the  Funds  sold  with  a 
front-end  sales  charge  will  sell  shares  to 
each  Trust  and  to  Unitholders  in 
connection  with  reinvestments  at  net 
asset  value.  Moreover,  pursuant  to 
Applicants'  requested  order,  the  Funds 
propose  to  waive  any  applicable 
contingent  deferred  sales  load  ("CDSL") 
on  all  redemptions  of  Fund  shares  that 
have  been  invested  in  a  Trust's 
portfolio.  Applicants  qIso  point  out  that 
there  will  be  no  duplicative  evaluation 
fees  because  the  evaluation  fee  for  Fund 


shares  held  by  a  Trust  will  be  waived.  In 
addition,  the  Sponsor  will  rebate  to  each 
Trust  the  12b-l  fees  that  otherwise 
would  be  imposed  on  Fund  shares  while 
such  shares  are  held  by  a  Trust.  Finally, 
Applicants  state  that  because  a  unit 
investment  trust  has  an  unmanaged 
portfolio,  there  will  be  no  duplicative 
advisory  fees  charged  as  there  would  be 
in  the  case  where  a  managed  mutual 
fund  purchased  shares  of  other  managed 
mutual  funds.  Applicants  assert  that  the 
costs  and  expenses  of  the 
administration  and  operation  of  the 
Trusts  and  the  Funds  will  be  reduced  by 
the  proposed  arrangement. 

Addressing  the  potentially  abusive 
control  problems  resulting  from 
concentration  of  voting  power  in  a  fund 
holding  company,  Applicants  represent 
that  the  Agreement  governing  the  Trusts 
will  provide  that  the  Trustee  must  vote 
all  shares  of  a  Fund  held  in  a  Trust  in 
the  same  proportion  as  all  other  shares 
of  that  Fund,  which  are  not  held  by  the 
Trust,  are  voted.  Regarding  the  threat  of 
large-scale  redemptions,  Applicants 
believe  that  this  concern  is  alleviated  by 
permitting  the  Trustee  to  sell  Fund 
shares  only  when  necessary  to  meet 
redemption  obligations  (which  will  only 
occur  if  the  Sponsor  is  not  maintaining  a 
secondary  market)  or  in  the  unlikely 
event  that  distributions  from  the 
underlying  Fund  shares  are  insufficient 
to  meet  the  Trustee's  expenses. 
Applicants  also  note  that  after  the 
Deposit  Date  neither  the  Trustee  nor  the 
Sponsor  will  have  any  discretionary 
authority  to  determine  when  to  sell  Fund 
shares  nor  will  they  have  the  ability  to 
substitute  shares  of  another  Fund  for 
those  already  deposited.  To  further 
alleviate  the  concerns  contemplated  by 
section  12(d)(1)  of  the  Act,  Applicants 
undertake  not  to  permit  more  than  10 
percent  of  a  Fund's  shares  to  be  held  in 
a  single  Trust,  and  to  structure  the 
Trusts  so  that  their  maturity  dates  will 
occur  at  least  thirty  days  apart  from  one 
another. 

With  respect  to  the  approval  sought 
pursuant  to  section  17(d)  of  the  Act  and 
Rule  17d-l  thereunder  in  connection 
with  the  purchase  of  Fund  shares  by  the 
Trusts,  it  is  submitted  and  the  Trusts 
will  be  structured  to  eliminate  as  many 
potential  areas  of  concern  regarding 
affiliate  transactions  as  possible.  For 
example.  Applicants  state  that  there  will 
be  no  duplication  of  sales  charges  with 
respect  to  the  Fund  shares  and  Trust 
Units  because  Fund  shares  will  be  sold 
at  net  asset  value.  Applicants  also  state 
that  there  will  be  no  overlapping 
management  or  evaluation  fees  because 
there  is  no  management  fee  at  the  Trust 


level  and  the  evaluation  fee  with  respect 
to  that  portion  of  the  Trust's  portfolio 
represented  by  Fund  shares  will  be 
waived.  Applicants  submit  that,  in  light 
of  the  restrictions  imposed  in  connection 
with  the  proposed  transactions,  neither 
the  Funds  nor  the  Trusts  will  be 
disadvantaged  by  the  arrangement  and 
that  each  stands  to  gain  significant 
benefits  from  the  proposed  transaction. 
Applicants  further  submit  that  the 
arrangement  is  consistent  with  the 
provisions,  poHcies  and  purposes  of  the 
Act  and  that  the  concerned  investment 
companies  will  not  participate  on  a 
basis  that  is  less  advantageous  than  that 
of  any  other  participant. 

In  connection  with  the  requested 
exemption  from  section  14(a)  of  the  Act, 
Applicants  assert  that  because  the 
Sponsor  will  deposit  Securities  into  each 
Trust  having  a  net  worth  in  excess  of 
$100,000,  the  proposed  arrangement  will 
be  in  compliance  with  section  14(a). 
Applicants  recognize,  however,  that  by 
withdrawing  certificates  representing 
the  entire  beneficial  interest  in  each 
Trust  prior  to  a  public  offering,  the 
Sponsor  could  be  deemed  to  be  reducing 
the  net  worth  of  each  Trust  below  the 
requirements  of  section  14(a).  The 
Sponsor  agrees  to  distribute  to  each 
investor  his  or  her  pro-rata  share  of  the 
net  worth  of  each  Trust  and  will  refund, 
on  demand  without  reduction,  all  sales 
charges  to  purchasers  of  Units  of  a 
Series  if,  within  ninety  days  from  the 
time  that  Series  becomes  effective  under 
the  1933  Act,  the  net  worth  of  such 
Series  shall  be  reduced  to  less  than 
$100,000  or  if  the  Series  shall  have  been 
terminated.  The  Sponsor  further  agrees 
to  instruct  the  Trustee  on  the  Deposit 
Date  of  each  Trust  that  in  the  event  that 
redemptions  by  the  Sponsor  of  Units, 
constituting  a  part  of  the  unsold  Units 
shall  result  in  that  Series  having  a  net 
worth  of  less  than  40  percent  of  the 
aggregate  value  of  Securities  originally 
deposited  in  the  Trust,  the  Trustee  shall 
terminate  the  Series  in  the  manner 
provided  in  the  Agreement  and 
distribute  to  each  investor  his  or  her 
pro-rata  share  of  the  Trust  assets  and 
refund  any  sales  charges  on  demand 
and  without  deduction. 

Applicants  also  request  an  exemption 
from  section  22(d)  of  the  Act  to  permit 
the  waiver  of  any  otherwise  applicable 
CDSL  on:  (a)  Redemptions  by  the  Sears 
Investment  "Trust  of  any  of  its  holdings 
of  the  Funds;  and  (b)  redemptions  by 
investors  of  their  holdings  of  the  Funds 
attributable  to  their  (i)  reinvestment  of 
proceeds  of  the  zero  coupon  obligations 
at  maturity  of  a  Trust,  (ii)  transfer  of 
registration  at  maturity  of  (or  upon 
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dissolution)  a  Trust,  of  the  proportionate 
number  of  Fimd  sharea  from  the  Trust  to 
the  investor  and  (iii]  reinvestment,  if 
any,  of  Trust  distributions  made  during 
the  life  of  a  Trust.  Applicants  note  that 
imposition  of  the  CDSL  on  the  above- 
described  redemptions  of  Fund  shares 
would  be  duplicative  to  investors  in  the 
Trusts  and,  accordiagly,  would  raise 
concerns  under  section  12(d)(1)  of  the 
Act  regarding  the  pjrramic^ng  of 
expenses.  Applicants  submit  that  waiver 
of  the  CDSL  %vill  not  harm  the  Funds  or 
their  remaining  shareiiolders  or  unfairly 
discriminate  asMMig  shareholders  or 
purchasers  of  Fund  shares.  Applicants 
represent  that  the  Funds  will  fully 
disclose  the  waiver  provision  in  the 
applicable  prospectuses. 

Applicants  also  seek  an  order 
pursuant  to  section  45(a)  of  the  Act. 
granting  confidential  treatment  to  the 
Sponsor's  profit  and  loss  statements 
contained  in  documents  filed  with  the 
Commission  by  the  Trusts.  Applicants 
believe  that  public  disclosure  of  the 
Sponsor's  profit  and  loss  statements  is 
neither  necessary  nor  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors.  In  this  regard,  Apphcants 
state  that  investors  in  the  Trusts  are  not 
offered  an  opportunity  to  acquire  any 
interest  in  the  Sponsor  and  that  the 
Sponsor  will  function  solely  as 
undervniter  of  the  Trusts  and  perform 
only  the  limited  duties  described  in  the 
Agreement.  Accordingly.  Applicants 
assert  that  there  is  no  legitimate  interst 
on  the  part  of  Unitholders  in  the  public 
disclosure  of  the  Sponsor's  profit  and 
loss  statement  and  that  disclosure  of  the 
Sponsor's  financial  operations  will  not 
enhance  or  diminish  the  prospect  for  an 
orderiy  payment  on  a  Trust's  underlying 
Securities. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  20.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reason  for  such  request,  and  the  issues, 
if  any.  of  fact  or  law  that  are  disputed, 
to  the  Secretary.  Sec\irities  and 
Exchange  CommissMn,  Washington,  DC 
20549.  A  copy  of  stich  request  shall  be 
served  personally  or  by  mail  upon  each 
of  the  Applicants  at  the  address  stated 
above.  IVoof  of  such  service  (by 
affidavit  or,  in  case  of  an  attmiey-at- 
law,  by  certificate)  sinfl  be  filed  with 
the  request.  Afler  said  date,  an  order 
disposmg  of  the  applicatkNi  will  be 
issued,  unless  ttie  Conmission  orders  a 
hearing  upon  reqnest  «r  upon  its  own 
motion. 


For  the  Comniisiioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authorify. 
lonatfaan  G.  Katz, 
Secretary. 
(PR  Doc.  86-2S217  Filed  11-6-86;  8:45  am) 
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The  Sector  Investment  Fund,  Inc; 
Application 

October  31, 1988. 

agency:  Securities  and  Exchange 
Commission  (SBC). 

ACTION:  Notice  of  application  under  the 
Investment  Conpany  Act  of  1940  ("1940 
Act"). 

Applicant:  The  Sector  Investment 
Fund.  Inc.  (•'Seclor"). 

Relevant  1940  Act  Section  and  Rule: 
The  application  was  fiied  under  section 
8(f)  and  Rule  8f-l. 

Summary  of  Applicalion:  Applicant 
seeks  an  ord^  declaring  that  it  has 
ceased  to  be  an  investment  company  on 
the  basis  that  all  of  its  shareholders 
have  redeemed  their  shares  and  it 
intends  to  disserve. 

Filing  Date:  October  10. 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  bearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  tke  SEC  by  5:30  p.m.  on 
November  25, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  ^C,  450  Fifth 
Street  NW.,  Warfiington.  DC  20549. 
Sector.  220  East  «2nd.  Street,  New  York, 
NY  10017. 

FOR  FURTHER  IMPORMATKM  CONTACT: 

Philip  J.  NiehoflEsq^  (202)  272-2048,  or 
H.R.  Hallock.  Jr..  Esq.,  (202)  272-3030 
(Office  of  Investnent  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  suBunary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECb 
Pablic  Reference  Branch  in  person,  or 
the  SECs  cononcrcial  ct^jiCT  (800)  231- 
3282  (in  Maryland  (301)  253-4300). 


Applicant's  Representatiaos 

1.  Sector  is  a  Maryland  Corporation.  It 
is  currently  in  good  standing  under  the 
laws  of  that  state.  It  is  registered  under 
the  1940  Act  as  an  open-end,  non- 
diversified  management  investment 
company.  It  filed  a  registration 
statement  under  section  8(b)  of  the  Act 
on  December  2, 1983.  It  also  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  in  order  to  make  a 
public  offering  of  common  stock.  The 
registration  statement  became  effective 
on  April  6, 1984. 

2.  On  May  7. 1986.  Sector's  Board  of 
Directors  adopted  resolutions  approving 
and  directing  Sector's  liquidation  and 
dissolution. 

3.  On  or  about  May  16. 1986,  Sector 
informally  notified  all  of  its 
shareholders  of  its  latent  to  terminate 
operations,  liquidate,  and  dissolve.  On 
that  date,  it  had  assets  of  $3.5  million 
and  had  outstanding  167.999.372  shares 
of  its  common  stock  %vhicfa  were  held  by 
37  shareholders.  All  of  its  shardiolders 
subsequently  redeemed  their  shares 
receiving  the  then-cuirent  net  asset 
value. 

4.  All  of  Sector's  portfolio  securities 
were  sold  in  open  market  transactions 
in  connection  with  shareholder 
redemptions.  No  assets  were  transferred 
to  a  trust  for  the  benefit  of  any  Sector 
security  holders.  Beoause  all  Sector 
shareholders  redeemed  their  shares 
prior  to  Sectors  Uquidation  and 
dissolution,  no  shardiolder  vote  is 
required. 

5.  Sector  has  no  liabilities.  All  legal 
expenses  and  disbinsements  incurred  in 
connection  with  its  liquidation  and 
dissolution  will  be  borne  by  its  principal 
underwriter.  Smilen  Investment 
Research  and  Management  Corporation. 

6.  Sector  is  not  a  petty  in  uiy 
litigation  or  edmintstrative  proceeding. 
It  is  not  engaged  in  any  activities  other 
than  those  necessary  to  wind-up  its 
affairs.  It  intends  to  file  articles  of 
dissolution  wiHi  the  Secretary  of  State 
of  Maryland  and  will  have  its  authority 
to  transact  business  Bs  a  foreign 
corporation  in  the  State  of  New  Yoric 
withdrawn. 


For  the  Commimion.  by  the  Division  of 
Investment  Managemeat  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  «B-2S2MFfl«d  ll-e-M;  8:45  nn] 
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[ReiMM  Na  IC-153M;  ( FH»  No.  »1*4447)] 

SouthwMtom  B«V  Capital  Corp.  FMng 
of  Application  for  an  Ortfar  ExampMng 
Applicant  From  Ail  Proviaions 

October  31, 1986. 

Notice  is  hereby  given  that 
Southwestern  Bell  Capital  Corporation 
("Applicant"),  One  Bell  Center.  St. 
Louis,  Missouri  63101,  filed  an 
application  on  August  6. 1986.  and 
amendments  thereto  on  October  16, 1986 
and  October  28, 1986,  for  an  order  of  the 
Commission  pursuant  to  section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Act")  exempting  Applicant  from  all 
provisions  of  the  Act.  All  mterested 
persons  are  referred  to  the  Application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  therein, 
which  are  suBanarized  belovr  and  to  (be 
Act  for  the  text  (rf  those  provisions  of 
the  Act  rrie^mt  to  the  Apphcation. 

According  to  the  application. 
Applicant,  a  Delaware  corporation,  is  a 
wholly-owned  subsidiary  of 
Southwestern  Bell  Corporation  (the 
"Corporation"),  also  a  Delaware 
corporation.  The  Corporation  is  one  of 
seven  regional  holding  companies 
(collectively,  the  "RHCs")  formed  by 
AT&T  pursuant  to  its  Plan  of 
Reorganization  (the  "Plan")  approved  by 
the  United  States  District  Court  for  the 
District  of  Columbia  (the  "Court")  in 
conjunction  with  the  settlement  by 
AT&T  and  the  Department  of  Justice 
( "DOJ'T  of  antitrust  litigation  brought  by 
the  DOJ.  The  settlement  is  embodied  in 
the  Modification  of  Final  Judgments  (the 
"MFJ")  agreed  to  by  AT&T  and  the  DOJ 
and  entered  by  the  Court  after  certain 
changes  required  by  the  Court  had  been 
made. 

Apphcant  represents  that  the 
Corporation  owns  Southwestern  Bell 
Telephone  Company  (the  'Telephone 
Company"),  a  telephone  operating 
company,  which  is  subject  to  regulation 
by  public  utilities  or  public  service 
conunissions  in  each  of  Ae  states  in 
which  it  operates.  In  addition,  the 
Telephone  Company  is  regulated  as  lo 
interstate  matters  by  the  Federal 
Communications  Commission  (the 
"FCC").  The  Corpwation  also  engages  in 
other  business  activities  as  petraitted 
under  the  MFJ  and  pursuant  to  waivers 
obtained  thereunder  from  the  Court, 
through  the  activities  of  various 
subsidiaries  ("Diversified 
Subsidiaries").  The  af^ication  states 
that  additional  waiver  requests  are 
pending  and  more  waivers  may  be 
sought  in  the  future.  Apphcant 
represents  that  neither  the  Corporation 
nor  any  of  the  Diversified  Sobsidiaries 
which  is  to  obtain  financing  dirough  tfie 


Applicant  is  an  investment  company 
under  section  3(a)  of  the  1940  Act. 

The  application  states  that  as  of 
December  31. 19re,  the  Corporation  had 
total  assets  of  $19.5  billion  and  as  of 
June  30, 1986,  the  Corporation's  total 
assets  were  $19.5  billion.  For  the  year 
ended  December  31, 1965,  the 
Corporation  had  net  income  of  $096.2 
million  and  revenue  of  $7.9  billion,  and 
for  the  six  month  period  ended  Jmie  3a 
1986,  the  Cmporation's  net  mcome  and 
revenue  were  $484.0  million  and  $3.9 
billion,  respectively.  In  the  year  ended 
December  31, 1985,  the  Teleplione 
Company  declared  payable  $844.5 
million  in  cash  dividends  to  the 
Corporation. 

Applicant  represents  that  its  sole 
business  will  be  to  provide  funds  which 
the  Corporation  will  use  to  finance  its 
diversification  activities  and  the 
activities  of  the  Diversified  Subsidiaries. 
Applicant  states  it  will  offer  and  sell 
debt  securities  in  the  United  States. 
European  and  other  overseas  markets 
(the  "Securities")  and,  in  turn,  loan  the 
proceeds  to  the  Corporation  and  the 
Diversified  Subsidiaries.  The  Applicant 
also  represents  that  all  loans  by  it  to  the 
Corporation  and  the  Diversified 
Subsidiaries  will  bear  interest  equal  to 
that  which  the  Applicant  is  required  to 
pay  to  obtain  funds  through  its 
corresponding  borrowings,  plus  a  small 
mark-up  sufficient  to  cover  operating 
costs.  Further,  Apphcant  states  that  the 
amounts  and  maturity  of  these  loans 
will  allow  it  to  make  timely  payments  of 
principal  and  interest  on  its  borrowings. 
According  to  the  application.  Applicant 
will  remit  to  the  Corporation  at  least 
85%  of  the  cash  or  cash  equivalents 
raised  by  Applicant  as  soon  as 
practicable  after  receipt  thereof,  but  in 
no  event  later  than  six  months  after 
Applicant  receives  such  cash  or  cash 
equivalents.  Applicant  represents  that  it 
will  not  issue  voting  securities  to  any 
person  other  than  the  Corporation,  and 
that  it  will  not  hold  securities  other  than 
Government  securities  and  other 
securities  as  permitted  by  Rule  3a- 
5(a)(6). 

Applicant  represents  that  the  MFJ 
limits  the  lines  of  business  which  may 
be  engaged  in  by  the  RHCs  (or  their 
subsidiaries).  Pursuant  to  the  MFJ,  the 
Court  has  held  that  the  RHCs  may  be 
permitted  to  engage  in  certain  new 
competitive  ventures  (such  as  many  of 
the  activities  of  the  Diversified 
Subsidiaries)  under  certain 
circumstances,  so  long  as  any  guarantee 
of  obligations  owned  in  Securities 
issued  to  finance  the  activities  thereof 
would  not  grant  recourse  against  the 
stock  or  assets  of  the  Telephone 


Company.  Applicant  represents  that  the 
Corporation  is  therefore  prohibited  from 
guaranteeing  obligations  owed  on 
Securities  issued  by  or  for  the  benefit  of 
such  Diversified  Subsidiaries  if  the 
guarantee  would  permit  resource  against 
the  stock  or  assets  of  the  Telephone 
Company. 

Applicant  states  that  before  it  issues 
any  Securities,  the  Corporation  and  the 
Applicant  will  enter  into  a  Support 
Agreement  (the  "Support  Agreement'^. 
Pursuant  to  the  Support  Agreement,  the 
Corporation  will  agree  to  cause  the 
Applicant  to  maintain  a  positive 
tangible  net  worth  (as  determined  in 
accordance  with  generally  accepted 
accounting  principles)  and,  if  the 
Applicant  is  unable  to  pay  %vfaen  due 
principal,  interest  and  premium  if  any, 
owed  by  it  in  connection  with  the 
Securities,  then  the  Corporation  shall 
provide  funds  to  the  Applicant  to  assure 
that  the  Applicant  will  be  able  to  pay 
when  due  such  principal,  interest  and 
premiimi.  if  any.  Applicant  also 
represents  that  the  Support  Agreement 
will  provide  that  in  the  event  of  any 
default  by  the  Corporation  in  meeting  its 
obhgations  under  such  Support 
Agreement,  or  in  the  event  of  default  by 
the  Applicant  in  the  timely  payment  of 
principal,  interest,  and  premium,  if  any, 
owed  on  any  Securities,  holders  of 
Securities  or.  if  applicable,  a  trustee 
acting  on  their  behalf  shall  be  entitled  to 
proceed  directly  against  the 
Corporation,  so  long  as  no  holder  of 
Securities  or  trustee  acting  on  their 
behalf  will  have  recourse  to  or  against 
the  stock  or  assets  of  the  Telephone 
Company. 

Applicant  further  represents  that  the 
Support  Agreement  will  also  provide 
that  the  Corporation  shall  own  all  of  the 
outstanding  voting  capital  stock  of  the 
Applicant  throughout  the  term  of  the 
Support  Agreement,  that  without  the 
written  consent  of  all  the  holders  of  the 
then  outstanding  Securities  the  Support 
Agreement  may  not  be  modified  or 
amended  in  ways  less  favorable  to 
holders  of  Securities  than  the  existing 
agreement,  and  that  it  may  be 
terminated  only  after  all  outstanding 
Securities  have  been  retired. 

Applicant  states  that  the  Securities 
are  expected  to  consist  of  short-term, 
intermediate-term  and  long-term  debt 
securities  to  be  offered  and  sold  either 
in  transactions  exempt  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  (the  "1933  Act")  or 
in  pubhc  offerings  of  securities 
registered  under  the  1933  Act.  The 
Applicant  further  represents  that,  in  the 
case  of  a  public  offering  of  any  of  its 
securities  not  exempt  from  the 
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registration  requirements  of  the  1933 
Act,  Applicant  and  the  Corporation  will, 
prior  to  o^ering  such  securities,  file  a 
registration  statement  under  the  1933 
Act  with  the  Commission  and  will  not 
sell  such  securities  until  the  registration 
statement  is  declared  effective  by  the 
Commission  and  any  related  identure  is 
qualifled  under  the  Trust  Indenture  Act 
of  1939  to  the  extent  required 
thereunder.  Applicant  futher  represents 
that  it  and  the  Corporation  will  comply 
with  the  prospectus  delivery 
requirements  of  the  1933  Act  in 
connection  with  the  offering  and  sale  of 
such  Securities. 

The  Applicant  represents  that,  in  the 
case  of  an  offering  of  securities  not 
requiring  registration  under  the  1933 
Act,  it  will  provide  each  offeree  with 
disclosure  materials  which  will  include 
a  description  of  the  business  of  the 
Corporation  and  other  data  of  the 
character  customarily  supplied  in  such 
offerings.  In  the  event  of  subsequent 
offerings,  those  materials  will  be 
updated  at  the  time  thereof  to  reflect 
material  changes  in  the  financial 
condition  of  the  Corporation  and  its 
subsidiaries,  taken  as  a  whole.  Further, 
prior  to  any  issuance  and  sale  of 
Applicant's  debt  Securities  in  the  United 
States  capital  market.  Applicant 
represents  that  such  Securities  shall 
have  received  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  rating 
organization.  No  such  rating  shall  be 
required,  however,  if  Applicant's 
counsel  opines  that  an  exemption  from 
registration  is  available  with  respect  to 
such  issue  and  sale  under  section  4(2)  of 
the  1933  Act. 

Applicant  asserts  that  it  was  formed 
to  function  as  a  financing  conduit  for  the 
diversification  activites  of  the 
Corporation  and  the  Diversified 
Subsidiaries,  and  to  advance  the 
efficient  administration  and 
management  of  financing  activities  for 
the  Corporation  and  certain  of  the 
Diversified  Subsidiaries.  The  Applicant 
states  that  it  meets  all  of  the 
requirements  for  the  Rule  3a-5 
exemption  under  the  Act  except  for  the 
rule's  requirement  that  the  securities 
issued  by  a  finance  subsidiary  be 
unconditionally  guaranteed  by  its  parent 
company.  The  Applicant  argues  that  the 
Corporation's  execution  and  delivery  of 
the  Support  Agreement  provides  a 
satisfactory  alternative  to  an 
unconditional  guarantee  of  the 
Securities  since  the  Support  Agreement 
enables  purchasers  of  the  Securities  to 
proceed  directly  against  the  Corporation 
in  the  event  of  a  failure  by  the  Applicant 
to  pay  principal,  interest  or  premium,  if 


any,  when  due  on  the  Securities,  limited 
only  so  as  to  exclude  the  stock  or  assets 
of  the  Telephone  Company.  Applicant 
states  that,  despite  this  limitation,  funds 
available  to  satisfy  the  Corporation's 
obligations  under  the  Support 
Agreement  include  dividends  paid  by 
the  Telephone  Company,  as  well  as  the 
revenue  and  assets  of  the  Corporation 
and  the  Diversified  Subsidiaries  other 
than  the  stock  or  assets  of  the 
Telephone  Company.  Therefore, 
Applicant  argues  that  the  Support 
Agreement  enables  purchasers  of 
Applicant's  debt  instruments  to  look 
ultimately  to  the  Corporation,  not  the 
Applicant,  for  repayment.  In  addition, 
the  Applicant  points  out  that,  given  the 
limitations  of  the  MFJ  and  the 
subsequent  orders  in  which  the  Court 
has  restricted  the  kind  of  guarantee  that 
the  Corporation  is  able  to  provide  to  the 
Applicant,  by  means  of  the  Support 
Agreement  the  Corporation  intends  to 
support  the  Securities  with  all  legally 
available  assets.  By  means  of  the 
Support  Agreement,  the  Corporation  will 
make  available  to  the  holders  of  the 
Securities  the  same  assets  which  would 
be  available  to  the  holders  of  the 
Corporation's  own  securities  used  to 
fund  the  Corporation's  similar 
diversification  activities,  and  thus 
Applicant  argues  that  the  Support 
Agreement  will  put  the  purchasers  in  the 
same  position  as  if  the  Corporation  itself 
had  issued  the  Securities  directly. 
Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  20, 1986,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commijsion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  86-25219  Filed  11-6-86;  8:45  am] 
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WInthrop  Focus  Funds;  Application 
October  30, 1986. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  and  approval  under  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"). 

Applicant:  Winthrop  Focus  Funds 
("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  the  provisions  of  section  2(a){32). 
2(a)(35),  22(c)  and  22(d)  and  Rule  22c-l 
and  approval  requested  under  section 
11(a). 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  it  to  assess  and 
waive  a  contingent  deferred  sales 
charge  on  redemptions  of  its  initial  and 
future  series  or  classes  of  shares,  and  to 
permit  certain  offers  of  exchange  of  its 
shares. 

Filing  Dates:  The  application  was 
filed  on  October  1. 1986.  and  amended 
on  October  22  and  24. 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
November  24. 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  Washington.  DC  20549, 
Applicant,  c/o  Deborah  R.  Schumer. 
Esq..  140  Broadway,  New  York,  NY 
10005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  R.  Siclari  (202)  272-2847  or 
Special  Counsel  Brion  R.  Thompson 
(202)  272-3016  (Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INPORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  253-4300). 
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Applicant'*  RepcuenUtioiH 

1.  Applicant  is  an  ofwn-and, 
diver^wd,  management  investawnt 
company  that  was  organized  as  a 
business  trust  under  die  laws  of  the 
Conunonwealtb  of  Massadkuaetts  on 
November  28. 1985.  On  March  4. 1988, 
Applicant  filed  with  the  SEC  (A)  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a>  of  the  1940 
Act  and  (B)  a  Registration  Statenent  on 
Form  N-IA  under  the  1940  Act  and  die 
Securities  Act  of  1933.  as  amended. 
Applicant  is  currently  composed  of  two 
series— the  Growth  Fund  and  the  Bond 
Fund  (collectively,  the  "I^uids^. 

2.  Shares  of  each  Fond  are  proposed 
to  be  distributed  by  Don^dson  Lufkia  A 
Jenrette  Secarities  Corporation  ("DL] 
Securities  Corp.").  Wood  Strayiers  and 
Winthrop  Management  Corp.  ("Wood. 
Struthers  &  Winthrop"]  will  serve  as  the 
investment  mcmager  to  each  Fund. 
Wood,  Struthers  &  Winthrop  is  a 
wholly-owned  subsidiary  of  DL] 
Securities  Corp.  which  is  a  wholly- 
owned  subsidiary  of  Donaldson,  Lufkin 
&  Jenrette.  Inc.,  which  in  turn  is  an 
indirect  whoUy-owned  subsidiary  of  The 
Equitable  Life  Assurance  Society  of  the 
United  States. 

3.  Shares  of  each  Fund  will  be  offered 
and  sold  without  the  reduction  of  a  sales 
charge  at  the  time  of  the  purchase. 
However,  certain  reden^tions  of  shares 
of  the  Funds  will  be  subject  to  a 
contingent  deferred  sales  charge  (the 
"Charge").  The  proceeds  of  the  Charge 
will  be  paid  to  DLJ  Securities  Corp.  and 
will  be  used  by  DL}  Securities  Corp.  in 
whole  or  in  part  to  defray  costs  inciflred 
in  connection  with  the  sale  of 
Applicant's  shares. 

4.  The  Charge  will  only  be  assessed 
on  a  redemption  by  a  shareholder  that 
reduces  the  current  net  asset  value  of 
the  shareholder's  account  m  the  relevant 
Fund  to  an  amoimt  lower  than  the  total 
dollar  amount  of  payments  by  the 
shareholder  for  the  puichase  of  shares 
of  the  Fund  made  by  the  sharehdder 
during  the  preceding  four  years.  In  the 
event  that  at  the  time  of  piu-chase 
payments  made,  the  Charge  will  be 
assessed  on  the  then  current  value  of 
the  purchase  payments. 

5.  No  Charge  wiU  be  assessed  to  the 
extent  that  the  net  asset  value  of  the 
shares  redeemed  by  a  shareholder  did 
not  exceed  (A)  the  net  asset  vahie  of 
shares  of  the  Fund  purchased  more  than 
four  years  prior  to  the  FedeB4>tion  ("Old 
Share  Value").  (B)  the  current  net  asset 
value  of  shares  of  the  Fund  purchased 
through  reinvestmeat  of  dividends  or 
capital  gains  distributions 
("Reinvestment  Share  Valae").  and  (C) 
increases  in  the  net  asset  value  of  the 


shares  of  the  Fund  above  the  total 
amount  of  purchase  payments  made  in 
respect  of  the  Fund  during  the  preceding 
four  years,  as  adjusted  to  exclude  the 
amount  of  appreciation  therein 
compensating  for  a  decrease  in  value 
below  said  purchse  payments 
("Appreciation  Vahie"). 

In  effecting  a  particular  redemption 
request.  Applicant  will  first  redeem  an 
amount  that  represents  Appreciation 
Value.  If  the  amount  of  the  requested 
redemption  exceeded  Appreciation 
Value.  Applicant  will  next  redeem  an 
amount  that  represents  Reinvestment 
Share  Value.  If  the  amount  of  the 
redemption  exceeded  the  sum  of 
Appreciation  Value  and  Reinvestment 
Share  Value,  Applicant  will  then  redeem 
an  amount  that  represenU  Old  Share 
Vaiue.  The  amount  by  which  a 
redemption  exceeds  ^e  total  of 
Appreciated  Value,  Reinvestment  ^tare 
Value  and  Old  Share  Value  will  be 
subject  to  the  Charge. 

6.  The  amount  of  the  Charge  assessed 
will  depend  on  the  number  of  years  that 
the  shareholder  has  held  the  shares  &rom 
which  an  amount  is  being  redeemed. 
Such  charge  will  be  4%  in  the  first  year, 
3%  in  the  second  year,  2%  in  the  third 
year,  1%  in  the  fourth  year,  and  no 
charge  thereafter.  All  purchase 
payments  for  shares  of  a  Fund  made  by 
a  shareholder  during  a  month  will  be 
aggregated  and  deemed  to  have  been 
made  on  the  last  day  of  the  preceding 
month.  The  amount  of  the  Charge  (if 
any)  will  be  calculatd  by  first 
determining  the  date  on  which  the 
purchase  that  is  the  source  of  the 
redemption  was  made,  and  then 
applying  the  appropviated  percentage  to 
the  amount  of  the  redemption  subject  to 
the  Charge. 

7.  Shares  of  one  Fund  may  be 
exchanged  for  shares  of  another  Fund  or 
for  shares  of  either  Alliance 
Government  Reserves  or  Alliance  Tax- 
Exempt  Reserves  (collectiveiy.  the 
"Alliance  Money  Market  Funds").  Each 
exchange  will  be  made  on  the  basis  of 
relative  current  net  asset  value  per 
share  next  determined  after  receipt  of 
an  order  for  exchange. 

8.  No  Charge  will  be  assessed  on 
exchanges  of  shares  between  Ponds  at 
the  time  of  the  exchange.  Fot  purposes 
of  assessing  the  Charge  at  the  titae  of 
redemption  of  such  exchanged  shares, 
the  purchase  date  for  the  exchanged 
shares  will  be  assumed  to  be  the  date  on 
which  the  iaitial  shares  were  purchased 
and  not  the  date  of  exchange.  In 
addition,  bo  Charge  will  be  assessed  on 
the  exchange  of  shares  of  the  Funds 
which  are  reinvested  and  retaiaed  in 
either  of  the  AUiaace  Money  XAarket 
Funds.  The  Charge  would  be  deferred 


until  the  shareholder  ultimately  redeems 
the  shares  of  the  Alliance  Money 
Market  Funds  that  were  acquired  in 
exchange  for  shares  of  the  Funds. 
However,  an  exchange  of  shares  of  the 
Funds  into  either  of  the  Alliance  Money 
Market  Funds  will  stop  the  running  of 
the  four  year  holding  period  until  such 
shares  are  exchanged  back  into  one  of 
the  Funds. 

9.  The  Charge  will  be  waived  on 
redemptions  by  the  following  persons  or 
entities:  (A)  Shareholders  of  record  (as 
of  date  on  or  near  the  effective  date  of 
Applicant's  Registration  Statement)  of 
Neuwirth  Fund,  Inc.,  Pine  Street  Fund, 
Inc.  and  deVegh  Mutual  Fund,  kic^  each 
of  which  is  a  diversified  no-load  open- 
end  management  investment  company 
to  which  Wood,  Struthers  and  Winthrop 
provides  investment  advisory  services; 
(B)  redemptions  effected  by  investment 
advisory  clients  of  Wood.  Struthers  and 
Winthrop;  (C)  redemptions  effected  by 
(i)  officers,  empbyees  and  directors  of 
Wood  Struthers  and  Winthrop  and  any 
of  its  directly  or  indirectly  wholly 
owned  subsidiaries  oc  any  entity  by 
which  Wood,  Struthers  and  Winthrop  is 
directly  or  indirectly  owned  ("Related 
Entities"),  (ii)  officers,  directors  or 
trustees  of  any  investment  company  for 
which  Wood,  Struthers  and  Winthrop  or 
any  of  its  Related  Entities  serves  as 
investment  adviser  or  distributor,  (iii) 
IRAs,  Keogh  plans  and  employee  benefit 
plans  for  persons  in  (i)  and  (ii)  above, 
and  (iv)  spouses,  siblings,  children  or 
grandparents  of  persons  in  (i)  and  (ii) 
above,  and  trusts  of  which  those 
individuals  are  beneficiaries;  (D) 
redemptions  effected  by  shareholders  of 
an  investment  company  registered  under 
the  1940  Act,  which  receives  shares  of 
one  or  more  of  the  Funds  in  connection 
with  the  combination  of  the  investment 
company  with  Applicant  by  merger, 
acquisition  or  transfer  of  assets  or  by 
any  other  transaction;  and  (E) 
redemptions  effected  pursuant  to 
Applicant's  right  to  liquidate 
involuntarily  a  shareholder's  account  in 
any  Fund  with  a  current  net  asset  value 
of  less  than  $500.  In  applying  any  waiver 
of  the  Charge,  Applicant  will  comply 
with  the  disclosure  and  other 
requirements  of  Rule  22d-l  under  the 
1940  Act. 

10.  Apphcant  proposes  to  finance  its 
distribution  expenses  under  a 
distribution  services  agreement  adopted 
under  Rule  12b-l  under  the  1940  Act 
(the  "Distribution  Agreement").  Under 
the  Distribution  Agreement,  Applicant 
will  pay  a  distribution  fee  to  DLJ 
Securities  Corp.  for  its  expenses 
incurred  in  connection  with  the  offering 
of  shares  of  the  Funds.  DLJ  Securities 
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Corp's  distribution  fee  will  be  accured 
daily  and  paid  monthly  by  Applicant 
with  respect  to  the  Funds  at  the  annual 
rate  of  up  to  1.00%  of  the  average  daily 
net  assets  of  each  Fund  for  which  the 
Distribution  Agreement  is  in  effect.  The 
Trustees  of  Applicant  will  consider 
receipts  from  the  Charge  obtained  by 
DL)  Securities  Corp.  in  connection  with 
their  annual  review  of  the  Distribution 
Agreement. 

11.  Any  additional  series  or  classes  of 
shares  Applicant  may  offer  in  the  future 
will  be  operated  in  a  manner 
substantially  similar  to  the  manner 
described  above  with  respect  to 
Applicant's  Funds  provided,  however, 
that  the  distribution  fee  which  would  be 
payable  to  DLJ  Securities  Corp.  could  be 
lower  than,  equal  to  or  higher  than  the 
fee  to  be  paid  by  Winthrop. 

12.  The  Charge  and  any  waivers, 
deferrals  or  other  variations  are  fair  and 
euitable  to  Applicant's  shareholders 
while  at  the  same  time  giving  them 
necessary  flexibility  in  their  financial 
planning.  Further,  the  order  requested  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Moreover,  such  waivers, 
deferrals  or  variations  of  the  Charge  will 
not  harm  Applicant's  remaining 
shareholders  or  unfairly  discriminate 
among  shareholders  or  purchasers. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Joiuthan  G.  Katz, 

Secretary. 

(PR  Doc.  86-25220  Filed  11-6-86;  8:45  am) 

BILLING  CODE  M10-01-H 


[FUe  No.  22-156651 

Application  and  Opportunity  for 
Hearing;  Union  Pacific  Corp. 

November  4. 1986. 

Notice  Is  Hereby  Given  that  Union 
Pacific  Corporation  (the  "Applicant"  or 
the  "Company")  has  filed  an  application 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939.  as  amended  (the  "Act"),  for  a 
finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeships  of  Citibank,  N.A. 
("Citibank")  under  certain  indentures  of 
Union  Pacific  Corporation,  which  were 
heretofore  qualified  under  the  Act  or 
exempt  from  registration  under  the 
Securities  Act  of  1933.  are  not  so  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 


to  disqualify  Citibank  from  acting  as 
trustee  under  any  of  such  indentures. 

The  Company  has  outstanding,  as  of 
July  16, 1986,  the  following  debt 
securities  secured  by  the  following 
identures,  in  each  case,  between  the 
Company  and  Citibank  as  trustee,  all  of 
which  are  the  subject  of  this  application: 

(i)  $4,800,100  principal  amount  of  4%% 
Convertible  Debentures  Due  1999  issued 
under  an  indenture  dated  April  1. 1969 
(the  "1969  Indenture"); 

(ii)  $250,000,000  principal  amount  of 
\V/»%  Sinking  Fund  Debentures  Due 
2010  issued  under  an  indenture  dated 
September  1, 1980  (the  "1980 
Indenture"); 

Citibank  is  also  trustee  of  the 
following: 

(iii)  $1,000,000  principal  amount  of 
Adjustable  Rate  Industrial  Development 
Bonds  Series  1984  issued  under  an 
indenture  dated  August  1, 1984  (the 
"1984  Indenture")  between  Salt  Lake 
County,  Utah  and  Citibank,  which  are 
guaranteed  by  the  Company  and  the 
proceeds  from  sale  of  which  were 
loaned  to  Rocky  Mountain  Energy 
Company,  a  wholly  owned  subsidiary  of 
the  Company; 

(iv)  $8,000,000  principal  amount  of 
Adjustable  Rate  Pollution  Control 
Revenue  Bonds  Series  1985  issued  under 
an  indenture  dated  December  1, 1985 
(the  "1985  Indenture")  between  Albany 
County,  Wyoming  and  Citibank,  the 
proceeds  from  sale  of  which  were 
loaned  to  Union  Pacific  Railroad 
Company,  a  wholly  owned  subsidiary  of 
the  Company  with  repayment 
guaranteed  by  the  Company; 

(v)  $150,000,000  principal  amount  of 
8.4%  Sinking  Fund  Debentures  Due  2001, 
issued  under  an  indenture  dated  March 
1, 1976  (the  "1976  Indenture '); 

On  April  30, 1986.  Morgan  Guaranty 
Trust  Company  of  New  York  (the 
"Resigning  Trustee')  gave  written  notice 
to  the  Company  of  its  intention  to  resign 
as  trustee  under  the  1976  Indenture 
effective  upon  appointment  of  a 
successor  trustee.  On  July  15, 1986,  the 
Company  appointed  Citibank  as 
successor  trustee,  which  appointment 
Citibank  accepted  as  of  that  date. 

Section  310(b)  of  the  Act,  contained  in 
section  6.08  of  the  1969  Indenture  and 
section  608  of  the  1976  and  1980 
Indentures,  provides  in  part  that  if  a 
trustee  under  an  indenture  qualified 
under  the  Act  has  or  acquires  any 
conflicting  interest,  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 

Pursuant  to  section  608  of  the  1976 
Indenture.  Citibank  shall  not  be  deemed 
to  have  a  conflicting  interest  by  reason 
of  being  a  trustee  under  another 


indenture  or  indentures  under  which  any 
other  securities  of  the  Company  are 
outstanding  if  the  Company  shall  have 
sustained  the  burden  of  proving,  on 
application  for  hearing  thereon,  that  the 
trusteeships  of  Citibank  under  the  1976 
Indenture  and  such  other  indenture  or 
indentures  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Citibank  from  acting  as  trustee  under 
one  of  such  indentures. 

The  Company's  obligations  with 
respect  to  the  debentures  issued  under 
the  1969, 1976  and  1980  Indentures  and 
the  Company's  obligation  as  a  guarantor 
with  respect  to  the  i«venue  bonds 
issued  under  the  1984  and  1985 
Indentures  are  in  each  case  wholly 
unsecured  and  rarik  pari  passu  with 
each  other. 

There  is  no  default  under  the  1969, 
1976, 1980. 1984  or  1985  or  indenture. 

Such  differences  as  exist  among  the 
Indentures  referred  to  herein  and  the 
respective  obligations  of  the  Company 
as  principal  obligor  under  the  1969, 1976 
and  1980  Indentures  and  as  guarantor 
with  respect  to  the  revenue  bonds 
issued  under  the  1984  and  1985 
Indentures  are  not  so  likely  to  involve  a 
material  conflict  of  Interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Citibank  from  acting  as  successor 
trustee  under  the  1976  Indenture. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  the  application,  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commission 
with  respect  to  its  application. 

For  a  more 'detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
on  file  in  the  offices  of  the  Commission 
at  450  Fifth  Street.  NW..  Washington. 
DC  20549  under  File  No.  22-15665. 

Notice  Is  Further  Given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  at  any  time  on  or 
after  November  24. 1986.  unless  prior 
thereto  a  hearing  upon  the  application  is 
ordered  by  the  Commission,  as  provided 
in  clause  (ii)  of  section  310(b)(1)  of  the 
Act.  Any  interested  person  may.  no  later 
than  November  24. 1986.  at  5:30  p.m. 
Eastern  Standard  Time,  in  writing, 
submit  to  the  Commission  his  views  or 
any  additional  facts  bearing  upon  this 
application  or  the  desirability  of  a 
hearing  thereon  or  request  notification  if 
the  Commission  should  order  a  hearing. 
Any  such  communication  or  request 
should  be  addressed  to:  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
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20549  and  should  state  briefly  the  nature 
of  the  interest  of  the  person  submitting 
such  information  or  requesting  a 
hearing,  the  reasons  for  such  request, 
and  the  issues  of  fact  and  law  raised  by 
the  application  that  he  desires  to 
controvert. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis. 

Assistant  Secretary. 

[FR  Doc.  86-25270  Filed  11-6-86;  8:45  am] 

BILLHM  CODE  WIO-OI-M 


40563 


[Ordw  86-1 1-6] 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tite  Secretary 

[Order  86-11-7;  Dockets  38040, 
38073,38955,  39074, 40302.  and  40649] 

Global  International  Airways  Corp.; 
Proposed  Revocation  Certificates 

agency:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACnON:  Notice  of  order  to  show  cause. 


summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  revoking  the  certificates 
of  Global  International  Airways 
Corporation,  issued  under  sections  401 
and  418  of  the  Federal  Aviation  Act. 
date:  Persons  wishing  to  file  objections 
should  do  so  no  later  than  November  25, 
1986. 

ADDRESSES:  Responses  should  be  filed 
in  Dockets  38040,  38073,  38955,  39074, 
40302,  and  40649  and  addressed  to  the 
Dociunentary  Services  Division, 
Department  of  Transportation,  400  7th 
Street.  SW.,  Room  4107.  Washington,  DC 
20390  and  should  be  served  on  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  A.  Davis,  Special  Authorities 
Division,  P-47.  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington.  DC  20590,  (202)  366-2340. 

Dated:  November  4, 1986. 
Matthew  V.  Socicozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  86-25275  Filed  11-&-86;  8:45  am] 

BILUNQ  COOE  4910-«2-«l 


Monarch  Aviation.  Inc..  d.bjL  Monarch 
Airlines;  Fitness  Determination 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 


Federal  Aviation  Administration 
[Summary  Notic*  No.  PE-66-19] 


SUMMARr.  The  Department  of 
Transportation  is  proposing  to  find  that 
Monarch  Aviation,  Inc.  d/b/a/  Monarch 
Airlines,  is  fit.  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(c)(2)  of  the  Federal  Aviation 
Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Special  Authorities 
Division,  P-47,  Department  of 
Transportation,  400  7th  Street,  SW.. 
Room  6420,  Washington.  DC  20590.  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  November  25. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  Lane.  Special  Authorities 
Division,  Department  of  Transportation, 
400  7th  Street,  SW.,  Washington,  DC 
20590  (202)  366-2341. 

Dated:  November  4, 1986. 
Matthew  W.  Scocozza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  86-25276  Filed  11-6-88;  8:45  am] 

MLUNO  COOE  4»10-e3-M 


[Docket  44380] 

Seattle/Portland— Japan  Service 
Review  Case;  Postponement  of 
Prehearing  Conference 

Served:  October  30, 1986. 

Notice  is  hereby  given  that  the 
prehearing  conference  in  the  above- 
entitled  matter  scheduled  to  be  held  on 
November  10, 1986  is  postponed  until 
November  17, 1988,  at  10:00  a.m.  (local 
time)  in  Room  5332,  400  7th  Street,  SW., 
Washington,  DC,  before  the  undersigned 
administrative  law  judge. 
John  M.  Vittone, 
Administrative  Law  Judge. 
[FR  Doc.  86-25189  Filed  11-6-68;  8:45  am] 

BILUNQ  CODE  4*1l>-62-« 


Petition  for  Exemption;  Summary  of 
Petitions  Received;  American  Trans 
Air  and  Chalk  International  Airlines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I). 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  the  FAA's 
regulatory  activities.  The  comment 
period  for  these  petitions  for  exemption 
has  been  shortened  in  order  to  allow  the 
agency  to  consider  public  comments  and 
act  on  these  petitions  prior  to  the 
approaching  compliance  date 
established  by  the  Federal  Aviation 
Regulations.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  November  14. 1986. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204),  Room  915G,  FAA 
Headquarters  Building  (FOB  IDA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  November  5. 
1986. 
John  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 
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Petitions  for  Exempton 

Docket 
No 

MMMMr 

Ragulations  i«Ktsd 

Descnption  ol  retet  aojght 

2S09B 
2S082 

Mnmtcm  Tom  Mr _ 

Chift  Msmattmal  Airtnas.   

14  CFR  121,310 

14CFR  121.310 ] 

To  allow  pelrtjoner  a  l-monm  extension  fmn  th«  conptence  date  at  November 

To  allow  pelitionef  a  6-month,  one-lane  artaneii  ham  tie  compkwiee  data  of 
November  26  for  meeting  emergency  exit  lightinB  requirements. 

IFR  Doc.  86-253«0  Filed  lt-5-86;  3:00  am] 

anUHQ  COOK  4»M-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  SutuniltBd  to  0MB  for 
Review 

Dated:  November  3. 1966. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7313, 1201 
Constitution  Avenue,  JW^.,  Washington, 
DC  20220. 

Office  of  the  Secretary 

OMB  Number:  150&-0058 

Form  Number:  None 

Type  of  Review:  Reinstatement 

Title:  Confidential  Information  for  the 

Secretary  of  the  Treasury 
Clearance  Officer:  Douglas  J.  CoUey 

(202)  566-6671,  Office  of  the  Secretary. 

Room  7221,  ICC  Building.  1201 

Constitution  Avenue.  NW.. 

Washington.  DC  20220 
OMB  Reviewer:  Robert  Neal  (202)  395- 

6880,  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Office  Building.  Washington,  DC  20503 
Dou^s  J.  CoUey, 

Departmental  Reports.  Management  Office. 
(FR  Doc.  86-25277  Filed  ll-«-86;  145  am] 

BILUNO  CODE  4S10-25-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  October  31, 1986. 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960. 
Pub.  L  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Commeots  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Room  7313. 1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number.  New 

Form  Number.  IRS  Form  8587 

Type  of  Review.  New 

Title:  Election  by  Qualified  Retailer 

Under  section  4041  (n) 
OMB  Number.  1545-0409 
Form  Number  IRS  Form  211 
Type  of  Review.  Extension 
Title:  Application  for  Reward  for 

Original  Information 
OMB  Number  1545-0796 
Form  Number  IRS  Form  6524 
Type  of  Review.  Extension 
Title:  Office  of  Chief  Counsel 

Application 
Clearance  Officer:  Garrick  Shear  (202) 

566-6150,  Room  5571, 1111 

Constitution  Avenue,  NW., 

Washington.  DC  20224 

OMB  Reviewer  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503 

Douglaa ).  CoUey, 

Departmental  R^Mrts.  Management  Office. 

[FR  Doc.  86-25278  Filed  11-6-86;  8:45  am] 

BILUNG  CODE  4«1(>-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition:  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  965.  22  U5.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359.  March  29. 1978).  and 
Delegation  Order  No.  85-6  of  June  27. 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Goya  Paintings 
in  Spanish  Private  Collections  and  the 
National  Gallery  of  Art"  (see  list ') 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  withm  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art  in  Washington.  DC. 
beginning  on  or  about  November  15. 
1986.  to,  on  or  about  January  4. 1987.  is 
in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  pablished  in  the  Federal 
Register. 

Dated:  November  5, 1986. 
Joseph  A.  Blimdon, 

Acting  Deputy  General  Counsel 

[FR  Doc.  86-25460  Fil«d  11-6-86;  11:08  am] 

BILUNG  ( 


'  A  copy  of  this  Tist  may  be  obtained  by 
contacting  Mr.  John  f-l">fi"rg  of  the  OfCce  of  th« 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7976,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street,  SW., 
Washington,  DC  20547. 
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This  section  of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L.   94-409)  5   U.S.C.   552b(e){3). 


CONTENTS 

Item 

Commission  on  Civil  Rights 1 

Equal  Employment  Opportunity  Com- 
mission    2 

Federal  Reserve  System 3,  4 

Overseas  Private  Investment  Corpora- 

tion 5 

1 

COMMISSION  ON  CIVIL  RIGHTS 

November  5, 1986. 

place:  1121  Vermont  Avenue,  NW., 
Room  512,  Washington.  DC  20425. 
DATE  AND  TIME:  Thursday,  November  13, 
1986,  9.00  a.m.-5:00  p.m. 
STATUS  OF  MEETING:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  for  September  26  and 

October  24, 1986  Meetings 

III.  Staff  Director's  Report 

A.  Status  of  Funds 

B.  Personnel  Report 

C.  OfTice  Directors'  Reports 

IV.  New  Directions  for  Civil  Rights — (Vice 

Chairman  Friedman's  discussion  memo) 

V.  Report  on  Indian  Hearing 

VI.  Civil  Rights  Developments  in  the  Western 

States  Region 

PERSON  TO  CONTACT  FOR  FURTHER 

INFORMATION:  Barbara  Brooks,  Press 
and  Communications  Division  (202)  376- 
8312. 

WilUam  H.  Cillers, 

Solicitor,  376-8339. 

(FR  Doc.  86-25395  Filed  11-7-88;  3:57  pm] 

BILUNG  CODE  S33S-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  10:00  a.m.  (eastern  time) 
Tuesday,  November  18, 1986. 
place:  Suite  900,  SkyHne  II  Building, 
5203  Leesburg  Pike,  Falls  Church, 
Virginia  22041. 

STATUS:  Closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Closed 

Agency  Adjudication  and  Determination  on 
the  Record  of  Federal  Agency 
Discrimination  Complaint  Appeals 


Note.— Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings.) 
CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 

This  Notice  Issued  and  dated  November  5, 
1986. 

Cynthia  C.  Matthews, 

Executive  Officer,  Executive  Secretariat. 
(FR  Doc.  86-25373  Filed  11-5-86;  3:27  pmj 

BILUNQ  CODE  6750-06-M 


federal  reserve  system 

TIME  AND  date:  10:00  a.m..  Wednesday 

November  12, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  OF  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine,  no  substantive 
discussion  of  the  following  item  is 
anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  exemption  from  Regulation  AA 
(Unfair  or  Deceptive  Acts  or  Practices)  for  the 
state  of  Wisconsin.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0570) 

Discussion  Agenda 

2.  Proposed  amendment  to  Regulation  Z 
(Truth  in  Lending)  regarding  disclosures  for 
adjustable  rate  mortgages. 

3.  Proposals  regarding  structured  format  for 
wire  transfer  of  funds.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0575) 

4.  Proposals  regarding  a  two-tiered  pricing 
structure  for  check  collection  services. 
(Proposed  eariier  for  public  comment;  Docket 
No.  R-0532) 

5.  (A)  Proposals  regarding  consolidation  of 
priced  service  activities  across  District  lines 
(proposed  earlier  for  public  comment;  Docket 
No.  R-0555);  and  (B)  publication  for  comment 
of  proposed  factors  for  evaluating  future 
inter-District  consolidations. 

6.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
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Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  5, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25352  Filed  11-5-86;  8:45  am] 

BILUNG  CODE  6310-01-M 


FEDERAL  RESERVE  SYSTEM 


TIME  AND  DATE:  Approximately  12:00 
noon.  Wednesday,  November  12, 1986, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  Novevember  5, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25353  Filed  11-5-86;  1:42  pm) 
BILLING  CODE  6210-01-M 


OVERSEAS  PRIVATE  INVESTMENT 

CORPORATION 

CHANGE  IN  MEETING  DATE:  Due  to  the 

lack  of  a  quorum,  the  Board  of  Directors 
meeting  scheduled  for  November  13, 
1986  has  been  postponed  until  December 
18, 1986  at  10:00  a.m.  The  agenda  and  all 
other  information  about  the  meeting 
published  in  the  Federal  Register  on 
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October  31. 1986  remain  the  same. 
However,  if  any  new  items  are  added  to 
the  agenda  in  the  interim,  appropriate 
notification  will  he  sent  to  the  Federal 
Register  for  publication  prior  to  the 
meeting. 

CONTACT  PERSON  Rm  INFORMATION: 

Infonnation  with  regard  to  the  meeting 
may  be  obtained  from  the  Secretary  of 
the  Corporation  at  (202)  457-7007. 
Mildred  A.  Osowski, 

Corporate  Secretary. 
November  5, 1986. 

[FR  Doc.  86-25394  Filed  11-5-86;  3:46  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260, 261,  262,  264,  265. 
268, 270,  and  271 

[SWH-FRL  3089-5] 

Hazardous  Waste  Management 
System;  Land  Disposal  Restrictions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  is  today  promulgating  its 
approach  to  implementing  the 
congressionally  mandated  prohibitions 
on  the  land  disposal  of  hazardous 
waste.  This  action  is  responsive  to 
amendments  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  enacted  through  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA). 

Today's  notice  establishes  procedures 
for  setting  treatment  standards  for 
hazardous  wastes,  for  granting 
nationwide  variances  from  statutory 
effective  dates,  for  granting  extensions 
of  effective  dates  on  a  case-by-case 
basis,  for  evaluating  petitions  for  a 
variance  from  the  treatment  standard, 
and  for  evaluating  petitions 
demonstrating  that  continued  land 
disposal  of  hazardous  wastes  is 
protective  of  human  health  and  the 
environment. 

In  addition,  EPA  is  promulgating 
specific  treatment  standards  and 
effective  dates  for  hazardous  wastes 
included  in  the  first  phase  of  the  land 
disposal  prohibitions:  certain  dioxin  and 
solvent-containing  hazardous  wastes. 
EPA  also  is  promulgating  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  for  use  in  determining  whether 
these  wastes  meet  the  applicable 
treatment  standards.  Extensions  of  the 
effective  date  for  certain  categories  of 
these  wastes  are  also  promulgated  in 
today's  rule. 

Prohibitions  on  underground  injection 
of  these  wastes  are  on  a  different 
schedule  and  are  being  addressed  in  a 
different  rulemaking.  The  treatment 
standards,  however,  will  apply  when  the 
restrictions  are  effective. 
DATE:  This  final  rule  is  effective 
November  8, 1986,  except  for  the 
provisions  in  §§  268.30(b)  and  268.31(a), 
which  will  become  effective  on 
November  8, 1988. 

ADDRESSES:  The  ofHcial  record  for  this 
rulemaking  under  Docket  Number  LDR- 
3  is  located  in  the  RCRA  Docket  (Sub- 
basement),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 


Washington,  DC  20460,  and  is  available 
for  viewing  from  9:30  a.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  Mia  Zmud  at  (202)  475-9327  or 
Kate  Blow  at  (202)  382^675  for 
appointments.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $.20/page. 
FOR  FURTHER  INFORMATION  CONTACr. 

For  general  information  about  this 
rulemaking  contact  the  RCRA  Hotline, 
Office  of  Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460, 
(800)  424-9346  (toll  free)  or  (202)  382- 
3000  in  the  Washington,  DC 
metropolitan  area. 

For  information  on  specific  aspects  of 
this  rule  contact:  Stephen  R.  Weil  or 
Jacqueline  W.  Sales,  Office  of  Solid 
Waste  (WH-562B),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460  (202)  382-4770. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A.  Summary  of  Hazardous  and  Solid 
Waste  Amendments  of  1984 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  enacted 
on  November  8, 1984,  impose  substantial 
new  responsibilities  on  those  who 
handle  hazardous  waste. 

In  particular,  the  amendments  prohibit 
the  continued  land  disposal  of  untreated 
hazardous  wastes  beyond  specified 
dates,  "unless  the  Administrator 
determines  that  the  prohibition  ...  is  not 
required  in  order  to  protect  human 
health  and  the  environment  for  as  long 
as  the  wastes  remain  hazardous  . . ." 
(RCRA  sections  3004  (d)(1),  (e)(1),  (g)(5). 
42  U.S.C  6924  (d)(1).  (ej(l).  (g)(5)). 
Congress,  established  a  separate 
schedule  in  section  3004(f)  foi  making 
detenninadons  regarding  the  disposal  of 
dioxins  and  solvents  in  injection  wells. 

Wastes  treated  in  accordance  with 
treatment  standards  set  by  EPA  under 
section  3O04(m)  of  RCRA  are  not  subject 
to  the  pcohibitions  and  may  be  land 
disposed.  The  statute  requires  EPA  to 
set  "levels  or  methods  of  treatment,  if 


any.  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  Long-term  threats 
to  human  health  and  the  envdronment 
are  minimized"  (RCRA  section 
3004(m}(l).  42  U.S.C  e024(mj(l)J. 

Land  disposal  prohibitions  are 
effective  immediately  upon 
promulgation  unless  the  Agency  sets 
another  efiective  date  based  on  the 
earliest  date  that  adequate  alternative 
treatment,  recovery,  or  disposal 
capacity  which  is  protective  of  hiunan 
health  and  the  environment  will  be 
available  (RCRA  sections  3004(h)  (1) 
and  (2).  42  U.S.C.  8924(h)  (1)  and  (2)). 
However,  these  effective  date  variances 
may  not  exceed  2  years  beyond  the 
applicable  statutory  deadline.  In 
addition,  two  1-year  case-by-case 
extensions  of  the  effective  date  may  be 
granted  imdo*  certain  circiunstances. 

For  the  purposes  of  the  land  disposal 
restrictions  program,  the  legislation 
specifically  defines  land  disposal  to 
include,  but  not  be  limited  to,  any 
placement  of  hazardous  waste  in  a 
landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  or  salt  bed  formation, 
or  underground  mine  or  cave  (RCRA 
section  3004{k),  42  U.S.C.  6924(k)). 

Congress  also  has  prohibited  the 
storage  of  any  hazardous  waste  that  is 
subject  to  a  prohibition  from  one  or 
more  methods  of  land  disposal  unless 
"such  storage  is  solely  for  the  piupose  of 
the  accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal"  (RCRA  section  3004(j),  42 
U.S.C.  6924(j)). 

There  also  is  a  statutory  exemption 
from  the  land  disposal  restrictions  for 
the  treatment  of  wastes  in  a  surface 
impoundment,  provided  that  the 
impoundments  meet  minimum 
technological  cequirements  (with  limited 
exceptions)  and  that  treatment  residues 
that  do  not  meet  the  treatment 
standard(s)  are  removed  within  1  year 
of  the  entry  of  the  waste  into  the 
impoundment  (RCRA  section  3005(j) 
(11)(AJ(B),  42  U.S.e.  6925(j)(ll)(A)(B)). 

The  legislation  sets  forth  a  series  of 
deadlines  for  Agency  action.  At  certain 
deadlines,  further  land  disposal  of  a 
particular  group  of  hazardous  wastes  is 
prohibited  if  the  Agency  has  not  set 
treatment  standards  under  section 
3004(m)  for  such  wastes  or  determined, 
based  on  a  case-speciBc  petition,  that 
there  will  be  no  migration  of  hazardous 
constituents  bom  the  imit  for  as  long  as 
the  wastes  remain  hazardous.  Other 
deadlines  cause  conditional  restrictions 
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on  land  disposal  to  take  effect  if 
treatment  standards  have  not  been 
promulgated  or  if  a  petition  has  not  been 
granted.  In  any  case,  where  EPA  does 
not  set  a  treatment  standard  for  a  waste 
by  the  statutory  date,  it  is  not  precluded 
from  later  promulgating  a  treatment 
standard  for  that  waste.  Similarly, 
where  EPA  has  set  a  treatment 
standard,  it  is  not  precluded  from 
revising  that  standard  after  the  statutory 
date  through  rulemaking  procedures. 
The  relevant  statutory  deadlines  are 
explained  in  detail  in  the  following 
units. 

1.  Solvents  and  Dioxins 

Effective  November  8, 1986.  the 
statute  prohibits  further  land  disposal 
(except  by  deep  well  injection)  of  the 
following  wastes:  dioxin-containing 
hazardous  wastes  numbered  F020.  F021, 
F022,  and  F023,*  and  solvent-containing 
hazardous  wastes  numbered  FOOl,  F002. 
F003,  FOOl,  and  F005.  (RCRA  sections 
3004  (e)(1).  (e)(2),  42  U.S.C.  6924  (e)(1). 
(e)(2)).  These  wastes  are  listed  in  40  CFR 
261.31. 

If  EPA  fails  to  set  treatment  standards 
or  grant  petitions  for  solvent-  and 
dioxin-containing  wastes  by  the 
statutory  deadline,  such  wastes  are 
prohibited  from  land  disposal  as  of  that 
deadline  (other  than  in  injection  wells, 
where  the  prohibition  is  effective  as  of 
August  8. 1988).  If  EPA  has  set  treatment 
standards,  wastes  that  meet  the  level  or 
are  treated  by  the  specified  method  may 
be  land  disposed.  Wastes  subject  to  a 
successful  petition  may  also  continue  to 
be  land  disposed. 

2,  California  List 

Effective  July  8, 1987  (32  months  from 
November  8. 1984),  the  statute  prohibits 
disposal  (except  with  respect  to  deep 
well  injection)  for  the  following  wastes, 
listed  or  identified  under  RCRA  section 
3001:  « 

a.  Liquid  hazardous  wastes,  including 
free  liquids  associated  with  any  solid  or 
sludge,  containing  free  cyanides  at 
concentrations  greater  than  or  equal  to 
1.000  mg/1. 

b.  Liquid  hazardous  wastes,  including 
free  liquids  associated  with  any  solid  or 
sludge,  containing  the  following  metals 
(or  elements)  or  compounds  of  these 
metals  (or  elements)  at  concentrations 


'  The  final  dioxin  rulemaking  (50  FR  1978,  January 
14. 1965]  contain*  three  waste  codes.  FOZe.  F027. 
and  F02a.  not  specified  in  the  statute.  The  additional 
waste  codes  are  a  result  of  reorganization  and  do 
nut  represent  a  substantive  departure  from  the 
waste  codes  enumerated  in  section  3004(e)(1). 

*  This  list  is  based  on  regulations  developed  by 
the  California  Department  of  Health  Services  for 
hazardous  waste  land  disposal  restrictions  in  the 
State  of  California.  Thus,  it  has  become  known  as 
the  "California  Ust." 


greater  than  or  equal  to  those  specified 
below: 

(1)  Arsenic  and/or  compounds  (as  As) 
500  mg/1; 

(2)  Cadmium  and/or  compounds  (as 
Cd)  100  mg/1; 

(3)  Chromium  (VI)  and/or  compounds 
(as  Cr  VI)  500  mg/l; 

(4)  Lead  and/or  compounds  (as  Pb) 
500  mg/1; 

(5)  Mercury  and/or  compounds  (as 
Hg)  20  mg/1; 

(6)  Nickel  and/or  compounds  (as  Ni) 
134  mg/1; 

(7)  Selenium  and/or  compoimds  (as 
Se)  100  mg/1; 

(8)  Thallium  and/or  compounds  (as 
Tl)  130  mg/1. 

c.  Liquid  hazardous  wastes  having  a 
pH  less  than  or  equal  to  2.0. 

d.  Liquid  hazardous  wastes  containing 
polychlorinated  biphenyls  (PCBs)  at 
concentrations  greater  than  or  equal  to 
50ppm. 

e.  Hazardous  wastes  containing 
halogenated  organic  compounds  in  total 
concentrations  greater  than  or  equal  to 
1,000  mg/kg.  (RCRA  sections  3004(d)  (1) 
and  (2),  42  U.S.C.  6924(d)  (1)  and  (2)). 

If  EPA  fails  to  set  treatment  standards 
or  grant  petitions  by  July  8, 1987.  for 
wastes  appearing  on  the  California  List, 
these  wastes  will  be  prohibited  from 
land  disposal  (other  than  in  injection 
wells,  where  the  applicable  statutory 
deadline  is  August  8, 1988). 

EPA  will  propose  treatment  standards 
for  California  Ust  wastes  in  a  future 
Federal  Register  notice. 

During  the  period  ending  November  8, 
1988  (48  months  from  November  8, 1984), 
disposal  of  contaminated  soil  or  debris 
resulting  from  a  response  action  taken 
under  sections  104  or  106  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (Superfund),  or  a 
corrective  action  required  under  Subtitle 
C  of  RCRA,  is  not  subject  to  any  land 
disposal  prohibition  or  treatment 
standard  for  F001-F005  solvent  wastes, 
dioxin-containing  wastes,  and  wastes 
covered  by  the  California  List.  (RCRA 
sections  3004  (d)(3),  (e)(3),  42  U.S.C.  6924 
(d)(3),  (e)(3)). 

3.  Scheduled  Wastes 

Section  3004(g)  of  RCRA  (42  U.S.C. 
6924(g))  requires  the  Agency  to  set  a 
schedule  for  making  land  disposal 
restriction  decisions  for  all  hazardous 
wastes  listed  as  of  November  8. 1984, 
under  RCRA  section  3001.  This  list 
excludes  solvent  and  dioxin  wastes 
prohibited  under  section  3004(c)  and 
California  List  wastes  prohibited  under 
section  3004(d).  EPA  submitted  this 
schedule  to  Congress  on  May  28, 1986 
(51  FR  19300). 


RCRA  section  30D4(g)(6)  (42  U.S.C 
6924(g)(6))  provides  that  if  EPA  fails  to 
set  freatment  standards  or  grant 
petitions  by  the  statutory  deadline  for 
any  hazardous  waste  according  to  the 
schedule,  such  hazardous  waste  may  be 
disposed  of  in  landfills  or  surface 
impoundments  only  in  facilities  in 
compliance  with  the  minimum 
technological  requirements  set  forth  in 
RCRA  section  3004{o),  42  U.S.C. 
6924(o)).»  If  EPA  fails  to  set  treatment 
standards  or  grant  a  petition  for  any  of 
the  scheduled  listed  wastes  by  May  8, 
1990,  all  such  wastes  will  be  prohibited 
from  land  disposal. 

4.  Newly  Listed  Wastes 

The  land  disposal  prohibitions  apply 
to  all  hazardous  wastes  under  RCRA 
section  3001  as  of  November  8, 1984,  the 
date  of  enactment  of  HSWA.  For  any 
hazardous  waste  identifled  or  listed 
under  RCRA  section  3001  after 
November  8, 1984,  EPA  is  required  to 
make  land  disposal  restriction 
determinations  within  6  months  of  the 
date  of  identification  or  listing  (RCRA 
section  3004(g)(4),  42  U.S.C.  6924(g)(4)). 
However,  the  statute  does  not  impose  an 
automatic  prohibition  on  land  disposal  if 
EPA  misses  a  deadline  for  any  newly 
listed  or  identified  waste. 

B.  Summary  of  the  Proposed  Rule 

On  January  14, 1986,  EPA  proposed  to 
establish  a  framework  by  which 
treatment  standards  for  hazardous 
wastes  restricted  from  land  disposal 
would  be  established.  EPA  also 
proposed  treatment  standards  and 
effective  dates  (dates  by  which  wastes 
must  be  treated  or  be  prohibited  from 
land  disposal  unless  subject  to  a 
successful  petition)  for  the  first  class  of 
hazardous  wastes — solvents  and 
dioxins — to  be  evaluated  under  the 
proposed  framework  (51  FR  1602). 

1.  Determination  of  Section  3004(m) 
Treatment  Standards 

In  developing  treatment  standards 
under  RCRA  section  3004(m),  the 
Agency  proposed  an  approach  using 
technology-based  levels  in  conjunction 
with  risk-based  standards  (screening 
levels).  The  technology-based  levels 
were  derived  from  the  performance  of 
the  best  demonstrated  available 
technologies  (BOAT).  Performance  of 
treatment  processes  was  evaluated 
based  upon  the  leachability  of  the 
residuals  of  such  treatment  in  the  land 


'  In  this  situation,  plactment  of  such  wastes  in 
other  types  of  land  disposal  units  (e.g..  deep 
injection  wells)  would  not  be  precluded  by  section 
3004(g)(6).  See  Vol.  130,  Cong.  Rec.  S9192  (daily  ed.. 
July  25. 1984). 
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disposal  environment.  The  screening 
levels  specified  maximum  concentration 
levels  of  individual  hazardous 
constituents  in  extracts  of  hazardous 
wastes.  The  Agency  also  noted  that  air 
emissions  contamination  was  not 
addressed  in  the  proposed  framework. 
However,  when  work  was  completed  on 
the  air  model,  more  stringent  screening 
levels  would  be  set,  if  necessary,  to 
protect  this  media. 

To  ensure  that  the  total  risks  to 
human  health  and  the  environment  were 
not  increased  as  a  result  of 
implementing  the  land  disposal 
restrictions,  the  Agency  proposed  to 
compare  the  risks  of  managing  wastes  in 
land  disposal  units  with  the  risks  of 
managing  wastes  in  alternative 
treatment  technologies.  Treatment 
technologies  found  to  pose  greater  risks 
than  those  posed  by  land  disposal  of  the 
waste  would  be  considered  unavailable 
for  purposes  of  establishing  RCRA 
section  3004(m)  treatment  standards. 

The  proposed  rule  set  treatment 
standards  in  the  following  way.  If 
application  of  BDAT  treatment  resulted 
in  concentration  levels  equal  to  or  lower 
than  the  screening  levels,  the  Agency 
proposed  to  issue  the  screening  level  as 
the  treatment  standard,  capping  off 
required  BDAT  treatment  at  these 
protective  levels.  If  application  of  BDAT 
treatment  resulted  in  levels  less 
stringent  than  the  screening  levels,  but 
BDAT  realized  substantial  reductions  in 
toxicity  or  mobility  and  did  not  pose 
greater  risks  than  land  disposal,  then  the 
technology-based  level  would  become 
the  treatment  standard  and  the 
screening  level  would  remain  as  a  goal 
that  could  be  reached  as  new 
technologies  emerged. 

The  Agency  proposed  to  apply  this 
framework  to  the  waste  codes  specified 
in  section  3004(e)  (i.e.,  F020-F023,  F026 
and  F027  *  for  dioxin-containing  wastes, 
and  F001-F005  and  the  corresponding 
constituents  listed  in  40  CFR  261.33  (e] 
and  (f)  for  solvent-containing  wastes  *). 


*  The  Agency  omitted  F028  from  the  proposed  rule 
because  it  is  the  residue  from  the  thermal  treatment 
of  soils  contaminated  with  other  dioxin-containing 
wastes.  This  was  an  error,  as  this  waste  also  is 
required  to  meet  the  treatment  standard.  F028  is 
included  in  today's  final  rule. 

'  The  solvent  wastes  are  listed  as  P022,  UOOZ. 
U031.  U037,  U052,  U057.  U070.  U080.  U112,  U117, 
U121,  U140,  U151.  U15&  U161.  U169.  U196,  U210. 
U211.  U220, 1)226.  U228  and  U239. 


The  screening  levels  for  dioxin- 
containing  wastes  were  below 
established  detection  limits  achievable 
using  standard  EPA  analytical  methods, 
thus,  the  Agency  proposed  treatment 
standards  based  on  ^e  detection  limits. 
The  proposed  treatment  standards  for 
solvents  were  derived  from  screening 
levels  and  the  potential  effects  of 
solvents  on  synthetic  and  clay  liners. 

The  Agency  requested  comments  on 
an  alternative  approach,  that  of 
establishing  treatment  standards  under 
RCRA  section  3004(m)  based  solely  on 
the  performance  of  the  best 
demonstrated  available  technology 
(BDAT). 

2.  Variance  Based  on  Lack  of  National 
Capacity 

Because  no  incinerator  or  thermal 
treatment  facility  has  been  approved  by 
EPA  to  treat  dioxin-containing  wastes, 
the  Agency  proposed  to  grant  a  2-year 
national  variance  for  all  dioxin- 
containing  wastes  subject  to  the 
restrictions.  The  Agency  also  proposed 
to  grant  a  2-year  nationwide  variance 
for  F001-F005  solvent  wastes  containing 
less  than  1  percent  (by  weight)  total 
organic  constituents,  and  solvent- 
contaminated  soils,  because  of  capacity 
limitations  on  alternative  treatment, 
recovery,  and  disposal  technologies. 

3.  Petition  Process 

The  Administrator  is  authorized  to 
find  that  land  disposal  of  a  particular 
waste  will  be  protective  of  human 
health  and  the  enviroiunent  if  an 
interested  person  demonstrates,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  land  disposal  unit 
or  injection  zone  for  as  long  as  the 
wastes  remain  hazardous  (RCRA 
sections  3004  (d)(1),  (e)(1),  and  (g)(5),  42 
U.S.C.  (d)(1),  (e)(1),  and  (g)(5)).  Under 
the  proposed  rule,  this  demonstration 
was  to  be  made  in  the  form  of  a  petition 
to  the  EPA  Regional  Administrator  or 
authorized  State  program  director.  The 
applicant  would  have  been  required  to 
prove  that  a  specified  waste  could  be 
contained  safely  in  a  particular  type  of 
disposal  unit.  The  Agency  proposed  that 
the  "no  migration  ...  for  as  long  as  the 
wastes  remain  hazardous"  standard 
could  be  met  if  the  petitioner 
demonstrated  that,  by  the  time  the 


constituent  reached  a  point  of  potential 
hiunan  exposure,  or  a  sensitive 
environment,  it  would  be  at  a 
concentration  level  that  did  not  threaten 
human  health  and  the  envirorunent. 

4.  Storage  of  Prohibited  Wastes 

Section  3004(j)  of  RCRA  specifies  that 
any  waste  that  is  prohibited  from  one  or 
more  methods  of  land  disposal  also  is 
prohibited  from  storage  unless  the 
storage  is  solely  to  accumulate  sufficient 
quantities  of  the  waste  to  allow  for 
proper  recovery,  treatment,  or  disposal. 
The  Agency  interprets  the  statute  to 
provide  that  the  storage  prohibition  does 
not  apply  to  wastes  that  have  been 
treated  in  accordance  with  treatment 
standards  or  that  have  been  subject  to  a 
successful  petition  demonstration.  EPA 
proposed  that  generators  and  treatment, 
storage,  and  disposal  facilities  be 
allowed  to  accumulate  prohibited 
wastes  on-site  for  up  to  90  days. 

II.  Summary  of  Today's  Final  Rule 

A.  Regulatory  Framework 

The  Agency  is  finalizing  the 
regulatory  framework  for  implementing 
the  land  disposal  restrictions  and 
promulgating  treatment  standards  and 
associated  effective  dates  for  certain 
solvent-  and  dioxin-containing  wastes. 

By  each  statutory  deadline,  the 
Agency  will  promulgate  the  applicable 
treatment  standards  under  Part  268 
Subpart  D  for  each  hazardous  waste. 
After  the  standards  are  effective,  wastes 
may  be  disposed  of  in  a  Subtitle  C 
facility  if  they  meet  the  applicable 
treatment  standard. 

After  the  effective  dates  of  the 
prohibitions,  wastes  that  do  not  comply 
with  the  applicable  treatment  standards 
will  be  prohibited  from  continued 
placement  in  land  disposal  units  unless 
a  petition  has  been  granted  by  the 
Administrator  under  S  268.6 
demonstrating  that  continued 
management  of  specific  hazardous 
wastes  in  land  disposal  units  is 
protective  of  human  health  and  the 
environment  for  as  long  as  the  waste 
remains  hazardous.  EPA  may  provide  an 
extension  of  the  statutory  effective  date 
under  §  268.5. 
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B.  Applicability 

1.  Scope  of  Land  Disposal  Restrictions 

The  definition  of  land  disposal  is  not 
being  limited  to  placement  in  a  landfill, 
surface  impoundment,  waste  pile, 
injection  well,  land  treatment  facility, 
salt  dome  formation,  salt  bed  formation, 
or  underground  mine  or  cave  as 
specifically  identified  in  RCRA  section 
3004(k).  The  Agency  also  considers 
placement  in  concrete  vaults  or  bunkers 
intended  for  disposal  purposes  as 
methods  of  waste  management  subject 
to  the  land  disposal  restrictions,  as 
proposed.  The  Agency,  however,  is 
departing  from  the  proposed  rule  with 
respect  to  open  detonation.  For  purposes 
of  clariHcation,  the  final  rule  notes  that 
the  Agency  interprets  any  reference  to 
open  detonation  to  include  open  burning 
(see  Unit  in.A.).  The  Agency  has 
concluded  that  these  methods  do  not 
constitute  land  disposal,  except  in  cases 
where  the  residuals  from  open 
detonation  and  open  burning  of 
explosives  continue  to  exhibit  one  or 
more  of  the  characteristics  of  hazardous 
waste. 

The  Agency  interprets  the  land 
disposal  restriction  adopted  in  today's 
final  rule  as  applying  prospectively  to 
the  affected  hazardous  wastes.  In  other 
words,  hazardous  wastes  placed  into 
land  disposal  units  after  the  effective 
date  are  subject  to  the  prohibitions,  but 
wastes  land  disposed  prior  to  the 
applicable  effective  date  do  not  have  to 
be  removed  or  exhumed  for  treatment. 
Similarly,  the  Agency  interprets  the 
restrictions  on  storage  of  prohibited 
wastes  to  apply  only  to  wastes  placed  in 
storage  after  the  effective  date  of  an 
applicable  land  disposal  restriction.  If, 
however,  wastes  subject  to  land 
disposal  restrictions  are  removed  from 
either  a  storage  or  land  disposal  unit 
after  the  effective  date,  subsequent 
placement  of  such  wastes  in  or  on  the 
land  would  be  subject  to  the  restrictions 
and  treatment  provisions. 

The  provisions  of  today's  final  rule 
also  apply  to  wastes  produced  by 
generators  of  100  to  1000  kilograms  of 
hazardous  waste  in  a  calendar  month. 

The  land  disposal  restrictions  apply  to 
both  interim  status  and  permitted 
facilities.  All  permitted  facilities  are 
subject  to  the  restrictions,  regardless  of 
existing  permit  conditions,  because  the 
provisions  of  RCRA  require  compliance 
by  all  facilities  even  though  the 
requirements  are  not  specifically 
referenced  in  the  permit  conditions.  The 
land  disposal  restrictions  supersede  40 
CFR  270.4(a),  which  currently  provides 
that  compliance  with  a  RCRA  permit 
constitutes  compliance  with  Subtitle  C. 


2.  CERCLA  Response  Action  and  RCRA 
Corrective  Action  Wastes 

Under  section  3004(e)(3)  Congress 
provided  a  48-month  exemption  (until 
November  1988)  from  the  land  disposal 
restriction  provisions  for  disposal  of 
contaminated  soil  and  debris  from 
CERCLA  104  and  106  response  actions 
and  RCRA  corrective  actions.  Because 
of  this  statutory  exemption,  today's  final 
rule  is  not  applicable  to  these  wastes. 
The  exemption  covers  the  disposal  of 
any  soil  and  debris  wastes  under 
section  3004  (d)  and  (e).  All  other 
CERCLA  response  action  wastes  and 
RCRA  corrective  actions  wastes  are 
subject  to  this  rule. 

CERCLA  response  actions  and  RCRA 
corrective  actions  often  address  waste 
matrices  different  than  those  associated 
with  industrial  waste  processes  on 
which  this  rule  is  primarily  based.  These 
waste  matrices  are  different  in  terms  of 
chemical/physical  composition, 
concentrations,  and  media  within  and 
among  sites.  The  Agency  anticipates 
that  treatabihty  variances  may  be 
needed  for  some  soils,  debris,  and  other 
similar  wastes.  Therefore,  before 
November  8. 1988,  the  Agency  plans  to 
perform  additional  characterization  of 
soils  and  debris  and  other  similar 
wastes  and.  where  necessary,  amend 
the  treatment  standards  by  adding 
additional  standards  specifically  for 
these  wastes. 

Today's  final  rule  provides  a  2-year 
national  variance  for  wastes  from 
CERCLA  response  actions  and  RCRA 
corrective  actions  that  are  not  soil  and 
debris.  These  wastes  must  be  disposed 
of  in  facilities  that  are  in  compliance 
with  the  requirements  of  section  3004(o). 

CERCLA  and  RCRA  soil  and  debris 
wastes  include  but  are  not  limited  to 
soils,  dirt,  and  rock  as  well  as  materials 
such  as  contaminated  wood,  stumps, 
clothing,  equipment,  building  materials, 
storage  containers,  and  liners.  In  many 
cases  soils  and  debris  will  be  mixed 
with  hquids  or  sludges.  The  Agency  will 
determine  on  a  case-by-case  basis 
whether  all  or  portions  of  such  mixtures 
should  be  considered  soil  or  debris. 

3.  Air  Emissions 

The  framework  for  restricting  wastes 
from  land  disposal  focuses  primarily  on 
the  relationship  between  the  land 
disposal  of  hazardous  waste  and  ground 
water  quality.  However,  the  Agency 
also  is  concerned  with  air  emissions 
from  land  disposal  of  these  wastes.  The 
Agency  plans  to  address  the  issue  of 
releases  to  the  air  in  a  broad  context  in 
response  to  various  provisions  in  RCRA 
including  section  3001  (characterization 
of  waste  as  hazardous)  and  section  3004 


(restriction  of  waste  from  land  disposal 
and  standards  for  air  emissions  from 
land  disposal). 

Historically,  the  Agency  has 
developed  and  promulgated  rules  under 
section  3001  of  RCRA  classifying  wastes 
as  hazardous  based  on  the  potential  of 
these  wastes  to  cause  harm  to  human 
health  and  the  environment  if  managed 
improperiy.  These  determinations  have 
included  the  potential  for  harm  as  a 
result  of  reactivity,  ignitability, 
corrosivity.  and  toxicity  via  the  ground 
water  or  surface  water  pathway.  While 
the  Agency  has  consistently  maintained 
that  exposure  from  air  emissions  is  a 
potential  problem  for  wastes  that  are 
treated  and  disposed  improperly,  work 
to  develop  a  characteristic  based  on 
potential  for  air  contamination  has  not 
as  yet  been  completed.  The  Agency 
plans,  however,  to  propose  an  air 
toxicity  characteristic  in  the  future  to 
provide  a  more  complete  definition  of 
hazardous  waste,  including  a  list  of 
hazardous  constituents  that  are  of 
concern  based  on  their  potential  for  air 
contamination. 

In  conjunction  with  the  development 
of  an  air  toxicity  characteristic,  the 
Agency  also  plans  to  propose  criteria 
and  performance  standards  for  air 
emissions  in  its  development  of 
treatment  standards  for  wastes  in 
accordance  with  section  3004(m).  The 
development  of  these  criteria  is  tied  to 
the  characterization  of  wastes  as 
hazardous  and  that  portion  of  the  land 
disposal  restrictions  framework  related 
to  the  risks  posed  by  air  emissions  from 
best  treatment  technologies. 

Both  the  air  toxicity  characteristic  and 
the  criteria  for  treatment  standards 
based  on  air  emissions  are  related  to 
both  the  development  of  air  emission 
standards  under  section  3004(n]  and  the 
petition  demonstration  for  continued 
land  disposal  under  section  3004(d). 
With  respect  to  the  former,  section 
3004(n)  requires  the  Administrator  to 
promulgate  standards  for  the  control 
and  monitoring  of  air  emissions  from 
treatment,  storage  and  disposal 
facilities.  These  standards  are  currently 
under  development. 

In  establishing  a  framework  for 
dealing  with  air  emissions  under  the 
RCRA  statute,  the  Agency  must  also 
develop  criteria  under  section  3004  (d), 
(e),  and  (g)  for  determining  when  the 
statutory  standard  of  "no  migration  of 
hazardous  constituents  from  the 
disposal  unit  or  injection  zone  for  as 
long  as  the  waste  remains  hazardous" 
has  been  met.  As  with  other  portions  of 
the  statute  dealing  with  air  emissions, 
the  standards  and  criteria  to  be  applied 
to  the  petition  demonstration  are  &losely 
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related  to  the  factors  and  criteria  to  be 
used  to  determine  when  a  waste  should 
be  managed  as  hazardous  under  section 
3001  of  RCRA.  EPA  expects  that  the 
technical  analysis  of  air  emissions  that 
will  provide  a  basis  for  future 
rulemaking  under  sections  3001  and 
3004(n)  will  also  be  used  as  a  guide  in 
making  decisions  on  petitions 
addressing  air  emissions  concerns. 

Implementation  of  two  portions  of  the 
regulatory  program,  nevertheless,  must 
proceed  as  the  air  strategy  is  being 
developed.  These  include  the  issuance 
of  permits  to  treatment,  storage  and 
disposal  facilities  and  the  establishment 
of  corrective  action  requirements  as  a 
part  of  those  permits.  In  these  cases,  it  is 
expected  that  air  contamination  from 
operating  and  closed  facilities  will  be 
addressed  on  a  case-by-case  basis  as 
part  of  the  permit  process. 

C.  Section  3004(m)  Treatment  Standards 

As  discussed  earlier,  the  Agency 
proposed  two  major  approaches  to 
setting  treatment  standards  under 
section  3004(m).  The  first  approach 
involved  development  of  treatment 
standards  based  on  either  technology- 
or  risk-based  screening  levels.  The 
second  approach  was  based  entirely  on 
technology-based  standards  expressed 
as  BOAT.  The  Agency  is  promulgating 
the  second  approach  as  the  framework 
under  which  disposal  of  solvents, 
dioxins,  and  the  scheduled  wastes  will 
be  evaluated. 

The  risk-based  methodology  proposed 
by  the  Agency  considered  the  degree  of 
hazard  posed  by  wastes  land  disposed 
in  Subtitle  C  facilities.  This  led  to  the 
development  of  "maximum  acceptable 
contaminant  concentrations"  (or 
screening  levels),  which  were  based  on 
the  recognition  that  the  potential  for 
harm  to  human  health  and  the 
environment  will  differ  depending  on 
the  toxicity,  mobility,  and  persistence  of 
the  waste  stream.  TTiis  approach  also 
recognized  that  in  some  cases,  any 
single  technology-based  level  may 
provide  more  protection  than  is 
necessary,  while  in  other  cases,  may 
provide  insufficient  safeguards  for 
human  health  and  the  environment. 
Moreover,  under  the  proposed  approach, 
relatively  "low  hazard"  wastes  could  be 
considered  suitable  for  land  disposal 
without  any  treatment  at  all. 

Although  a  number  of  comments  on 
the  proposed  rule  favored  the  first 
approach;  that  is,  the  use  of  screening 
levels  to  "cap"  treatment  that  can  be 
achieved  under  BDAT,  several 
commenters,  including  eleven  members 
of  Congress,  argued  strongly  that  this 
approach  did  not  fulfill  the  intent  of  the 
law.  They  asserted  that  because  of  the 


scientific  uncertainty  inherent  in  risk- 
based  decisions,  Congress  expressly 
directed  the  Agency  to  set  treatment 
standards  based  on  the  capabilities  of 
existing  technology. 

The  Agency  believes  that  the 
technology-based  approach  adopted  in 
today's  final  rule,  although  not  the  only 
approach  allowable  under  the  law,  best 
responds  to  the  above-stated  comments. 
Accordingly,  the  final  rule  establishes 
treatment  standards  under  RCRA 
section  30G4(m)  based  exclusively  on 
levels  achievable  by  BDAT.  The  Agency 
believes  that  the  treatment  standards 
will  generally  be  protective  of  human 
health  and  the  environment.  Levels  less 
stringent  than  BDAT  may  also  be 
protective. 

The  plain  language  of  the  statute  does 
not  compel  the  Agency  to  set  treatment 
standards  based  exclusively  on  the 
capabilities  of  existing  technology. 
RCRA  section  3004(m)  requires  EPA  to 
"promulgate  regalations  specifying  those 
levels  or  methodf)  of  treatment,  if  any, 
which  substantially  diminish  the  toxicity 
of  the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized"  (42  U.S.C.  6924(m)).  By 
calling  for  standards  that  minimize 
threats  to  human  health  and  the 
environment,  the  statute  clearly  allows 
for  the  kind  of  riak-based  standard 
originally  proposed  by  the  Agency. 
However,  the  plain  language  of  the 
statute  does  not  preclude  a  technology- 
based  approach.  This  is  made  clear  by 
the  legislative  history  accompanying  the 
introduction  of  the  final  section  3004(m] 
language.  The  legislative  history 
provides  that  "[flhe  requisite  levels  of 
[sic]  methods  of  treatment  established 
by  the  Agency  should  be  the  best  that 
has  been  demonstrated  to  be 
achievable"  and  that  "(TJhe  intent  here 
is  to  require  utilization  of  available 
technology  in  lieu  of  continued  land 
disposal  without  prior  treatment"  (Vol. 
130,  Cong.  Rec.  9178,  (daily  ed.,  July  25, 
1984)).  Thus.  EPA  is  acting  within  the 
authority  vested  by  the  statute  in 
selecting  to  promulgate  a  final 
regulation  using  its  proposed  alternative 
approach  of  setting  treatment  standards 
based  on  BDAT. 

The  Agency  bdieves  that  its  major 
purpose  in  adopting  the  risk-based 
approach  of  the  proposal  (i.e.,  to  allow 
different  standards  for  relatively  low- 
risk,  low-hazard  wastes)  may  be  better 
addressed  throu^  changes  in  other 
aspects  of  its  regulatory  program.  For 
example,  EPA  is  considering  the  use  of 
its  risk-based  methodologies  to 


characterize  wastes  as  hazardous 
pursuant  to  section  8001. 

D.  Petition  Procedures  for 
Demonstrating  Land  Disposal  To  Be 
Protective  of  Human  Health  and  the 
En  vironment  ("No-migration  "  Petitions) 

In  carrying  out  the  directives  of  RCRA 
sections  3004  (d)(1).  (e)(1),  and  {g)(5).  the 
Agency  proposed  to  consider  petitions 
to  allow  land  disposal  of  restricted 
wastes,  provided  that  petitioners 
demonstrated  that  any  migration  from 
the  disposal  site  woald  be  at 
concentrations  that  did  not  pose  a  threat 
to  human  health  and  the  environment. 

Today's  final  rule  adopts  the  statutory 
language  requiring  petitioners  to 
demonstrate  "to  a  reasonable  degree  of 
certainty  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
disposal  unit  or  injection  zone  for  as 
long  as  the  wastes  remain  hazardous." 
The  Agency  will  allow  continued  land 
disposal  of  hazardous  wastes  without 
further  treatment  only  where  it  can  be 
demonstrated,  to  a  reasonable  degree  of 
certainty,  that  the  statutory  standard 
will  be  met. 

Since  the  Agency  expects  that  there 
will  be  relatively  few  cases  in  which 
this  demonstration  can  be  made,  and, 
therefore,  that  relatively  few  petitions 
might  be  submitted  for  review,  the 
Agency  is  requiring  that  petitions  be 
submitted  to  the  Administrator  rather 
than  to  permit  writers  in  authorized 
States  or  Regional  EPA  offices  as 
originally  proposed.  As  noted  in  the 
proposed  rule,  a  petition  may  be 
submitted  at  any  time  prior  to  or  after 
the  effective  date  of  the  ban  (see  Unit 
IV.C).  However,  submission  of  a 
petition  will  not  stay  the  effective  date 
of  the  prohibitions. 

E.  Variance  From  the  Treatment 
Standard 

The  Agency  recognizes  that  there  may 
exist  unique  wastes  that  cannot  be 
treated  to  the  levels  specified  as  the 
treatment  standard  (or,  in  some  cases, 
by  the  method  specified).  In  such  cases, 
generators  or  owners/ opera  tors  may 
submit  a  petition  to  the  Administrator 
requesting  a  variance  from  the  treatment 
standard.  Today's  final  rule  includes 
procedures  for  obtaining  such  a  variance 
(see  Unit  IV.H.).  Following  a  restriction 
effective  date  and  while  the  Agency  is 
reviewing  the  request  for  a  variance,  the 
generator  may  not  land  dispose  the 
waste.  Alternatively,  continued  land 
disposal  in  surface  impoundments 
meeting  the  standard*  of  S  268.4(a)(3) 
may  be  feasible  for  some  wastes. 
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F.  National  Variance  From  the  Effective 
Date 

The  Agency  has  the  authority  to  grant 
national  variances  to  the  effective  date 
based  upon  a  lack  of  capacity  to  treat 
the  wastes.  The  new  effective  date  of 
the  prohibition  is  to  be  established 
based  on  the  earliest  date  on  which 
treatment  capacity  Hiat  is  protective  of 
human  health  and  the  environment  will 
be  available.  In  no  case  can  this 
extension  be  longer  than  2  years.  During 
the  period  of  such  a  variance,  tfie  waste 
is  not  subject  to  the  land  disposal 
restrictions  otr  any  requirements  relating 
to  such  restrictions.  However,  during  the 
period  of  such  an  extenskm,  the  wastes 
must  be  managed  in  facilities  that  are  in 
compliance  with  the  requirements  of 
section  3004(o)  (42  U.S.C.  6924(o)). 

G.  Caae-by-Case  Extensions 

The  Agency  will  consider  granting  up 
to  a  1-year  extension  {renewable  once) 
of  a  ban  effective  date  if  the  applicant 
demonstrates  that  a  binding  contract 
has  been  entered  into  to  construct  or 
otherwise  provide  alternative  capacity 
that  cannot  reasonably  be  ntade 
available  by  the  cppHcable  effective 
dale  due  to  circumstances  beyond  the 
applicant's  control.  T>»e  Agency  is 
departing  from  the  procedures  outlined 
in  the  proposed  rule  by  deleting  the 
proposed  cancellation  penalty  clause  for 
contracts  to  construct  or  provide 
capacity.  The  final  rule  makes  it  clear 
that  in  demonstrating  that  capacity 
cannot  reasonably  be  available  the 
applicant  may  show  that  it  is  not 
feasible  to  provide  such  capacity  (see 
Unit  IV.F.).  During  the  period  that  the 
extension  is  in  place,  the  waste  is  not 
subject  to  the  land  di^osal  restrictions; 
thus,  the  successful  applicant  also  is 
exempt  from  the  prohibition  on  storage 
under  S  268.50.  However,  during  the 
period  of  the  extenskm,  the  wastes  must 
be  disposed  of  in  facilities  meeting  the 
reqirirements  of  RQIA  section  30M(o] 
(42  U.S.C.  6924(0)). 

H.  Storage  of  Prohibited  Wastes 

The  Agency  proposed  a  90-iiay 
stora^  timit  to  allow  the  generator  and 
owner/operator  of  a  hazardous  waste 
treatment  storage,  or  disposal  facility 
time  to  acaanalate  sufficient  quantities 
of  wastes  to  allow  for  pit^er  recovery, 
treatment,  and  disposal  Connnenters  to 
the  nde  stated  that  96  iktys  was 
insufficient  and  nare  ^me  should  be 
allowed  for  storage.  In  today's  final  nde 
the  Agency  is  lenoving  Ihe  96<ia7 
storage  limit  £or  owners/operators. 
Owners/operators  may  store  iestrk:ted 
wastes  as  needed  to  accamvlate 
suffioent  lytaatiiies  to  allow  for  proper 


recovery,  treatment,  and  disposal. 
However,  where  storage  occurs  beyond 
one  year,  the  owner/ operator  bears  the 
burden  of  proving  that  such  storage  is 
solely  for  the  purpose  of  accumulating 
sufficient  quantities  to  allow  for  proper 
recovery,  treatment,  or  disposal. 
Generators  who  need  to  store  restricted 
wastes  for  periods  in  excess  of  the 
accumulation  time  limits  in  40  CFR 
262.34  must  obtain  interim  status  and 
eventually  a  permit.  The  Agency  is 
maintaining  the  proposed  10-day  storage 
limit  for  restricted  waste  at  transfer 
facilities.  TTie  prohibition  on  storage 
applies  to  restricted  wastes,  and  does 
not  apply  to  wastes  that  meet  the 
treatment  standard  or  are  the  subject  of 
a  successful  petition  under  §  268.6  or 
extension  under  S  288.5. 

/.  Treatment  Staadords  and  Effective 
Dates  fijT  Solvents 

The  Agency  proposed  to  establish 
treatment  stuidards  for  FOOl,  FQ02.  F003, 
F004.  and  F005  solvent  wastes  and  their 
correspondiiig  P  and  U  wastes  (40  CFR 
261^  (e)  and  (f)}  using  screeniag  levels 
and  a  Ikier  protection  threshold.  Today's 
rule,  bowevo-.  addresses  only  the  FOOl 
through  F005  solvent  wastes  (including 
solvent  mixtures).  The  Agency  will 
evaluate  the  P  and  U  solvent  wastes  in 
accordance  with  the  schedule  for  listed 
wastes.  In  today's  rule,  the  Agency  is 
promulgating  technology-based 
treatment  standards  for  the  F001-F005 
solvents.  The  Agency  also  is 
promulgating  the  effective  dates  for 
F001-F005  solvent  wastes  essentially  as 
proposed,  with  modifications  to  the 
range  of  applicable  wastes.  The  land 
disposal  restrictions  become  effective 
on  November  8, 1986,  for  all  FOOl^^S 
solvent  wastes,  with  ^e  exception  of 
the  foUouring  wastes  which  will  receive 
a  2-year  variance  that  extends  the 
effective  date  for  the  land  disposal 
restrictions  to  November  8, 1988: 

(1)  The  generator  of  the  solvent  waste 
is  a  small  (juantity  graierator  of  100-1000 
kilograms  of  hazardous  waste  per 
month;  or 

(2)  The  solvent  waste  is  generated 
from  aay  respoose  actios  teken  under 
secUons  104  or  106  of  CERCLA  or  any 
RCRA  core^tive  action,  except  where 
the  waste  is  cooUuBinated  soil  or  debris 
not  subject  to  the  itroviaions  of  this 
chapter  watA  November  6. 1988;  or 

(3)  The  solneat  wute  is  a  solvent- 
water  mixhue,  a  si^cat-contaiBing 
sludge,  or  a  aahcBt-cattaBUBated  soil 
(noa-<:EBCLA  or  RCRA  oorrective 
action)  CBsrtaining  less  than  1  percent 
total  FOOl-BOOSsolveiitoonstUaeats 
listed  in  TaiUe  CCWE  of  i  26&41. 


/.  Treatment  Standards  and  Effiective 
Dates  for  Dioxins 

The  proposed  rule  set  treatment 
standards  for  dioxin-containing  wastes 
(F02ft  F021,  F022,  F023.  F026.  F027) 
below  the  current  detection  limit  of  1 
ppb  for  each  of  the  chlorinated  dibenzo- 
p-dioxins  (CDDs)  and  chlorinated 
dibenzofurans  (CDFs)  (l«.,  all  isomers  of 
tetra-.  penta-.  and  hexacUorodibenzo-p- 
dioxins  and  dibenzofurans, 
respectively),  and  the  applicable 
detecticm  limits  for  tlK  specified 
chlorephenoh.*  Hie  proposed  standards 
required  that  these  constituents  be 
below  the  1  ppb  limit  in  the  waste 
extract  before  being  land  disposed. 
Wastes  having  concentrations  that  meet 
or  exceed  the  1  ppb  limit  may  be  treated 
in  accordance  with  ^  criteria 
established  for  incineration  (40  CFR 
264.343  and  2S5.S52),  and  ftermal 
treatment  (40  CFR  264.  363)  for  dioxins. 
The  Agency  is  piwmtlgeting  the  dioxin 
treatment  standards  as  proposed  (see 
Unit  VI).  The  Agency  also  is  setting 
treatment  standards  for  F028,  wfaidi  was 
not  included  in  the  pn^Kraed  rule. 

As  proposed,  the  Agency  is 
establishing  a  2-year  national  variance 
from  the  effective  date  for  all  dioxin- 
containing  wastes  covered  under 
today's  final  rule.  Accordingly, 
treatment  standards  for  dioxin- 
containing  wastes  will  not  take  effect 
until  November  8, 1988. 

K.  Rationale  for  Immediate  Effective 
Dates 

Today's  rule  provides  for  an  effective 
date  of  November  8. 1986.  It  is  clear 
from  the  statute  that  today's  rule  must 
go  into  effect  no  later  than  the  effective 
date  of  the  prohibition  on  solvents  and 
dioxins  in  section  3004(e).  Absent  any 
regulations,  the  prohibition  on  solvents 
and  dioxins  in  section  3004(e)  takes 
effect  automatically  on  November  8, 
1986.  Therefore,  November  8, 1986  is  the 
latest  date  for  EPA  to  promulgate 
regulations  that  will  prevent  the 
"hammer"  in  section  3004(e)  from 
falling.  Section  3004(h)  of  RCRA 
provides  that  a  prohibition  in 
regulations  under  section  3004  (d),  (e). 
(f),  or  (g)  takes  effect  immediately  upon 
pronnil^tion.  For  section  3004(e),  that 
date  is  November  8, 1988.  Moreover, 
section  3004{ni)  provides  that 
regniations  setting  treatment  standards 


*  In  addition  lo  COOs  and  CDFs.  the  constituents 
of  conoeni  for  tlie  diocni-containing  waste*  also 
inclu^  2.4.5-lrichlarophepol.  2.4.S-tnchlarophenol. 
2,3.4>S-lclraGUaNipbcaol.  bkI  pealacfaknopiienol 
(see  Appendix  VIl  to  Part  261).  The  treatment 
standards  for  these  constituents  are  50,  50.  100.  and 
10  ppb,  respecttvety. 
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must  have  the  same  effective  date  as  the 
applicable  regulation  promulgated  under 
subsection  (d).  (e),  (f).  and  (g).  Therefore, 
since  the  statute  clearly  provides  that 
the  regulations  implementing  section 
3004(e)  go  into  effect  on  November  8. 
1986,  EPA  finds  that  good  cause  exists 
under  section  3010(b)(3)  of  RCRA  to 
provide  for  an  effective  date  of 
November  8, 1986.  For  the  same  reason. 
EPA  finds  that  there  is  good  cause  under 
section  553(d)(3)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  §  553(d)(3).  to 
waive  the  requirement  that  regulations 
be  published  at  least  30  days  before 
they  become  effective. 

III.  Agency  Response  to  Major 
Comments  on  Ftoposed  Rule 

EPA  received  approximately  200 
conunents  responding  to  the  proposed 
rule.  Comments  were  submitted  by 
treatment,  storage,  and  disposal  (TSDF) 
facilities,  environmental  organizations, 
trade  associations,  companies,  State  and 
Federal  regulatory  agencies,  and  private 
citizens. 

The  Agency  received  considerable 
comment  on  all  aspects  of  the  proposed 
rule.  In  today's  final  rule,  major 
comments  on  applicability,  treatment 
alternatives  (BDAT),  capacity,  petitions, 
storage,  CERCLA  interface,  solvents, 
and  dioxins  are  addressed.  Responses  to 
comments  not  addressed  in  today's  rule 
are  available  in  the  background 
document  to  this  rulemaking  (see 
Comment  Response  Background 
Document  For  the  Land  Disposal 
Restrictions  Volume  I,  November  7, 
1986),  available  in  the  RCRA  docket. 

The  Agency  received  numerous 
comments  on  the  ground  water  back 
calculation  model  used  in  developing 
health-based  screening  levels.  However, 
because  the  approach  promulgated  in 
today's  rule  does  not  employ  screening 
levels,  the  Agency  is  not  addressing 
these  comments  in  the  final  rule.  The 
Agency  does  anticipate  using  similar 
models  in  future  regulatory  actions.  We 
will  address  the  issues  raised  by  the 
applicable  comments  in  these  future 
rulemaking  activities. 

A.  Applicability 

1.  Open  Burning  and  Open  Detonation 

The  majority  of  the  commenters  were 
opposed  to  the  inclusion  of  open 
detonation  and  open  burning  as  forms  of 
land  disposal.  It  was  argued  that  these 
two  methods  of  waste  management  are 
treatment  rather  than  disposal,  as 
supported  by  the  standards  in  40  CFR 
265.382  for  owners  and  operators  who 
thermally  treat  explosive  wastes  using 
open  detonation  or  open  burning.  The 
commenters  stated  that  most  wastes 


handled  in  this  manner  are  hazardous 
because  they  exhibit  the  characteristic 
of  reactivity  (i.e.,  they  are  explosive), 
and  when  these  wastes  are  open  burned 
or  detonated  they  are  rendered 
nonreactive.  The  commenters  also 
indicated  that  no  other  available 
technologies  provide  a  safer  alternative 
to  handling  these  wastes. 

Although  the  Agency  did  not 
specifically  address  open  burning  in  the 
proposed  rule,  current  EPA  regulations 
classify  both  open  detonation  and  open 
burning  as  types  of  thermal  treatment 
under  Subpart  D  of  Part  265.  Because 
open  detonation  and  open  burning  are 
similar  waste  management  methods  for 
treatment  of  explosive  wastes,  the  same 
regulatory  requirements  apply  to  both 
methods  under  40  CFR  265.382. 
Therefore,  we  believe  that  considering 
open  burning  in  conjunction  with  open 
detonation  for  purposes  of  this  final  rule 
is  reasonable  and  consistent  with  the 
current  regulatory  structure. 

Upon  reevaluation,  the  Agency  agrees 
that  open  burning  and  open  detonation 
of  explosive  wastes  does  not  constitute 
land  disposal.  EPA  does  not  believe  that 
Congress  intended  to  prohibit  these 
activities  because  open  burning  and 
open  detonation  are  not  included  in  the 
definition  of  land  disposal  in  section 
3004(k).  They  are  primarily  treatment 
processes  that  typically  result  in  by- 
products which  are  no  longer  reactive 
and,  therefore,  ere  not  considered 
hazardous.  The  Agency  also  agrees  with 
commenters  that  open  detonation  and 
open  burning  may  be  the  only  safe 
waste  management  method  for  handling 
explosive  wastes. 

In  view  of  these  considerations,  the 
Agency  has  concluded  that  the  land 
disposal  restrictions  program  is  not 
applicable  to  open  detonation  and  open 
burning. 

2.  Wastes  Produced  by  Small  Quantity 
Generators 

While  EPA  is  authorized  to  vary 
standards  for  small  generators  under 
RCRA  section  3001(d),  this  authority  is 
circumscribed  by  the  need  to  protect 
human  health  and  the  environment.  The 
Agency  has  carefully  considered  the 
risks  posed  by  land  disposal  of  small 
generator  wastes  and  has  weighed  these 
against  the  impacts  of  the  land  disposal 
restrictions  on  these  generators.  Given 
the  smaller  aggregate  amounts  of 
hazardous  waste  produced  by  small 
generators,  it  is  arguable  that  the 
relative  risks  of  land  disposal  to  human 
health  and  the  environment  are  lower. 
However,  the  major  concern  with  land 
disposal  is  the  toxicity  of  the  waste 
rather  than  the  quantity.  As  EPA 
explained  in  a  recent  rulemaking 


imposing  certain  RCRA  regulatory 
requirements  on  generators  of  100  to 
1000  kg  of  hazardous  waste  per  month, 
data  from  EPA's  National  Small 
Quantity  Hazardous  Waste  Generator 
Survey  indicate  that  both  small  and 
large  quantity  generators  produce  many 
of  the  same  types  of  waste  and  use 
many  of  the  same  waste  management 
practices.  50  FR  31285  (Aug.  1. 1985). 
Therefore,  it  is  appropriate  to  include 
wastes  produced  by  small  quantity 
generators  in  the  land  disposal 
prohibitions. 


B.  Treatment  Alternatives  (BDA  T) 

1.  BDAT  Expressed  as  a  Performance 
Standard 

Generally,  commenters  supported  the 
Agency's  interpretation  of  section 
3004(m)  regarding  the  criteria  for  the 
selection  of  BDAT.  The  statute  specifies 
that  BDAT  may  be  expressed  as  either  a 
performance  standard  or  a  method  of 
treatment.  Wherever  possible,  the 
Agency  prefers  to  establish  BDAT 
treatment  standards  as  performance 
standards  rather  than  adopting  an 
approach  that  would  require  the  use  of 
specific  treatment  methods.  To  date,  all 
treatment  technologies  considered  as 
BDAT  can  result  in  a  wide  range  of 
performance  values  depending  on  the 
operation  of  the  technology.  EPA 
believes  performance  standards  ensure 
that  the  technology  is  properly  operated. 
Additionally,  the  Agency  believes 
concentration-based  performance 
standards  offer  the  regulated  community 
greater  flexibility  to  develop  and 
implement  compliance  strategies  as  well 
as  incentive  to  develop  innovative 
treatment  technologies. 

2.  Process  Variability 

One  commenter  asserted  that  normal 
process  variability  has  not  been 
accounted  for  in  the  Agency's 
calculation  of  treatment  standards.  The 
commenter  urged  the  Agency  to 
calculate  variability  factors  which 
account  for  variations  in  influent 
composition,  system  performance, 
sampling  and  analytical  test  methods, 
and  site  specific  conditions.  The 
commenter  further  stated  that  the 
variability  factors  should  be  used  to 
develop  BDAT  treatment  standards  on  a 
daily  maximum  basis. 

The  Agency  agrees  with  the  comments 
that  treatment  standards  need  to 
incorporate  a  variability  analysis.  Since 
variability  in  performance  occurs  even 
at  facilities  that  are  well  designed  and 
well  operated,  EPA  believes  it  is 
appropriate  to  include  such  an  analysis 
in  the  development  of  BDAT  treatment 
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standards.  This  analysis  is  not  intended 
to  account  for  performance  differences 
which  occur  as  a  result  of  treating  a 
waste  that  is  significantly  different  in 
composition  or  for  differences  which 
occur  from  improper  or  poor  treatment 
of  the  same  waste.  Instead, 
incorporation  of  a  variability  factor  into 
the  development  of  a  BOAT  standard  is 
intended  to  account  for  variations  which 
arise  from  mechanical  Hmitations  in  the 
equipment  irsed  to  maintain  treatment 
parameters  at  the  proper  setting,  small 
variations  in  the  waste,  and  variations 
in  analytical  test  methods. 

The  variability  factor,  as  outlined  in 
the  Notice  of  AvailabiUty  of  Data  (see  51 
FR  31783.  September  5. 1986).  is  the  ratio 
of  the  calculated  99th  percentile 
concentratioD.  Cm.  to  the  mean 
treatment  concentration.  A  detailed 
discussion  of  the  statistical  cakmlatioo 
used  to  account  for  process  variability  is 
provided  in  Unit  IV.A. 

3.  Criteria  for  Well-Designed  and 
Operated  Treatment  Systems 

One  conunenter  asserted  that  the 
Agency  should  document  in  the  record 
its  rationale  for  evaluating  and  editing 
data  based  on  the  performance  of  the 
treatment  system.  The  conunenter  stated 
that  the  Agency  should  not  simply 
presume  that  well  designed  and 
operated  treatment  systems  are  those 
that  achieve  the  lowest  performance 
values  but  should  instead  consider  the 
effects  (rf  the  characteristics  of  the 
waste  on  treatment  performance.  The 
Agency  is  aware  that  the  level  of 
treatment  achievable  is  dependent  upon 
the  physical  and  chemical 
characteristics  of  the  waste. 
Accordingly,  it  is  necessary  for  the 
Agency  to  assess  design  and  operating 
parameters  in  determining  whether  a 
system  is  performing  well,  in  addition  to 
its  consideration  of  the  performance 
value  achieved.  Because  the  parameters 
that  comprise  a  well-designed  and 
operated  system  will  vary  for  each 
technology,  it  is  difficult  for  EPA  to 
generalize  the  specific  parameters  that 
need  to  be  examined.  Whenever  the 
Agency  has  little  or  no  data  on  the 
design  and  operation  of  the  system,  the 
Agency  will  evaluate  the  constituent 
concentrations  in  the  waste  before  and 
after  treatment  and  use  engineering 
judgment  to  determine  whether  the 
system  is  performing  well.  The  Agency 
also  will  use  a  statistical  outher  analysis 
to  confirm  engineering  judgment  The 
statistical  analysis  to  be  used  was 
published  in  the  Federal  Ragister  on 
September  5. 1986  (31  FR  31783).  The 
rationale  the  Agency  used  for  editing 
performance  data  can  be  found  in  the 
technical  support  documents. 


C.  Capacity 

1.  Capacity  for  Waste-as-Fuel 

Several  coramenters  argued  that  EPA 
did  not  coosider  waste-as-fuel  as  a 
treatment  alternative  in  estimating 
capacity.  As  one  commenter  pointed 
out,  this  is  ■  potentially  Urge  treatment 
option  that  cannot  be  ignored.  EPA  did 
not  consider  this  aHemative  because  the 
data  were  not  available.  Since  the 
November  14, 1986,  proposed  rule  the 
Agency  has  received  waste-as-hiel  data 
from  the  'Telephone  Verification  Survey 
of  Commercial  Facilities  that  Manage 
Solvents"  (August  1986).  Data  from  this 
survey  were  noticed  for  public  comment 
on  S^tember  5. 1986  (51  FR  31788)  and 
have  been  included  in  capacity 
estimates  for  today's  final  rule. 

2.  Commercial  vs.  Private  Capacity 

Several  commenters  stated  diat  EPA 
should  not  consider  private  capacity  as 
available  alternative  treatment  capacity. 
They  explained  that  private  facilities 
may  not  be  willing  to  accept  off-site 
wastes  because  liability  could  be 
considerable,  permit  conditions  may 
prohibit  accepting  off-site  waste,  or  on- 
site  capacity  may  be  fully  committed  to 
nonhazardous  wastes. 

EPA  recognizes  the  issues  raised  by 
commenters  and  agrees  that  private 
capacity  should  not  automatically  be 
considered  as  available  alternative 
treatment  capacity.  However,  when 
there  is  insufficient  available 
commercial  treatment  capacity,  EPA 
plans  to  consider  the  potential  for 
private  facilities  to  b«»me  commercial 
facilities.  EPA  will  include  private 
capacity  ii  there  is  sufficient  evidence 
that  the  private  facilities  plan  to  accept 
off-site  wastes.  Because  limited 
information  exists  on  the  planned  public 
availability  of  current  private  capacity, 
EPA  has  no  ba^  for  including  private 
capacity  in  total  capacity  estimates  for 
solvents  and  dioxins  subject  to  today's 
final  rule. 

3.  Permitted  Facility  vs.  Interim  Status 
Facility  Capacity 

Several  commenters  stated  that  only 
existing  permitted  treatment  facilities 
should  be  considered  in  estimating 
available  capacity.  They  argued  that 
interim  status  facilities  may  not  receive 
final  permits  and  consequendy  may  not 
provide  available  capacity. 

In  calculating  available  capacity  for 
solvents  and  dioxins,  EPA  included 
capacity  that  is  currently  available  from 
some  interim  status  facilities  and  all 
permitted  facilities.  The  interim  status 
facilities  included  did  not  notify  the 
Agency  of  an  intent  to  dose  and. 
therefore,  can  be  expected  to  provide 


capacity  for  tlie  November  8, 1986. 
effective  date.  In  future  capacity 
detenninatiofw,  EPA  will  assess,  on  a 
caae-by-case  basis,  the  number  of 
interim  status  facilities  expected  to 
accept  wastes. 

4.  Existing  Facility  vs.  Planned  Facility 
Capacity 

Several  commenters  stated  that  only 
existing,  penoitted  fecilities  should  be 
considered  in  estniating  available 
capacity,  becaate  it  is  ancertain 
whether  "plaiwcd"  facihties  will  be  on- 
line by  the  effective  date  of  the 
restrictions  with  approval  to  operate 
from  Federal.  State,  and  local  agencies. 
EPA  will  inclade  fanned  capacity  only 
when  there  is  sofficient  evidence  that 
the  planned  facilities  will  be  fully 
operational  by  tiie  effective  date  of  the 
prohibitions.  In  the  case  of  soK-ents  and 
dioxins,  soch  evidence  does  not  exist; 
therefore,  planned  facihties  have  not 
been  included  in  the  capacity  estimates 
for  today's  rule. 

5.  National  vs.  Regional  Capacity 

Several  commenters  stated  that  EPA 
should  determine  available  capacity 
under  section  3a)4(h)(2)  on  a  regional 
basis  rather  than  on  a  national  basis, 
and  variances  should  be  regionalized 
based  on  the  availabiUty  of  treatment 
These  commenters  stated  that  it  is 
realistic  to  assume  that  economic  and 
transportation  problems  affect  the 
availability  of  alternative  capacity  for  a 
particular  generator.  They  pointed  out 
that  national  capacity  for  some 
treatment  technologies  is  based  on  a 
few  high-volume  treatment  facilities, 
and  emphasized  the  need  for  Federal. 
State,  and  local  efforts  to  construct  more 
waste  treatment  facilities. 

EPA  recognizes  these  problems. 
However,  the  legislative  history  (S.  Rep. 
No.  284,  98th  Cong.,  1st  Sess.  19.(1983)). 
clearly  states  that  "the  available 
capacity  determination  is  to  be  done  on 
a  national  basis"  in  order  to  prevent  a 
situation  in  which  regions  obtaining 
variances  would  become  the  "dumping 
ground"  for  wastes  generated  In  regions 
implementing  the  land  disposal 
restrictions.  Accordingly,  EPA  beheves 
that  national  capacity  determinations 
under  section  3004(h)(2)  are  more  in 
accord  with  the  statutory  intent 

D.  Petitions  Demonstrating  Land 
DisposaJ  of  Untreated  Waste  is 
Pmtective 

1.  Generic  Petitions  for  Sites  With 
Similar  Hydrogeologic  Properties 

Several  commenters  suggested  that 
the  Agency  accept  generic  petitions  that 
address  similar  maztagement  techniques 
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for  the  same  or  similar  wastes  in 
hydrogeologic  settings  with  similar 
characteristics.  Commenters  felt  that  a 
generic  petition,  once  approved,  would 
allow  all  such  sites  where  the  same  or 
similar  wastes  were  managed  with  a 
similar  technique  to  automatically 
receive  approval  for  land  disposal 
without  individual  petition 
demonstrations. 

RCRA  sections  3004  (d)(1).  (e)(1),  and 
(g)(5)  do  not  preclude  the  submission  of 
generic  petitions.  However,  as  a 
practical  matter,  the  usefulness  of  the 
generic  petition  is  limited,  since  a 
petition  demonstration  must  include 
site-  and  waste-specific  data  (see  §  268.6 
(a)  and  (b)).  Accordingly,  petitioners 
must  demonstrate  that  each  scenario 
covered  under  the  generic  petition  is 
similar.  For  example,  a  demonstration 
that  the  hydrogeological 
characterization  of  sites  is  similar  would 
require  a  detailed  assessment  of  each 
site  addressed  in  the  petition.  As  a 
result,  the  Agency  expects  few.  if  any. 
generic  petitions. 

2.  Conditional  Petition  Approval  Based 
on  Prima  Facie  Evidence 

Several  commenters  expressed 
concern  over  the  possibility  that  land 
disposal  restrictions  would  become 
effective  prior  to  Agency  rulings  on 
petitions,  causing  disruption  in  waste 
disposal  activities.  To  prevent  this 
situation,  the  commenters  suggested  that 
approval  of  a  petition  be  granted  on  the 
basis  of  superficial  evidence  of 
compliance  with  the  statutory  standard. 
The  Agency  would  perform  a  brief 
review  of  the  petition  for  completeness, 
and  would  then  grant  conditional 
approval  until  such  time  that  a  full 
technical  review  could  be  completed. 
Other  commenters  argued  that  the 
statute  requires  a  demonstration  that  the 
statutory  standard  is  met.  not  merely  an 
application  for  petition  approval.  It 
would  not  be  possible,  according  to 
these  commenters.  for  the  Agency  to 
grant  approval  for  such  a  demonstration 
without  a  full  technical  review. 

Other  commenters  suggested  that  the 
statute  provides  the  Agency  with  the 
flexibility  of  granting  a  2-year  extension 
of  the  effective  date,  pursuant  to  section 
3004(h)(2)  upon  receipt  of  prima  facie 
evidence  that  the  "no  migration" 
standard  has  been  met.  Commenters 
argued  that  this  superficial  showing  of 
evidence  would  satisfy  the  requirements 
of  the  extension  to  identify  the  adequate 
alternative  disposal  capacity  that 
protects  human  health  and  the 
environment. 

The  Agency  agrees  with  those 
commenters  who  stated  that  the  statute 
calls  for  a  positive  demonstration  that 


the  statutory  standard  is  met,  which 
implies  that  a  full  review  of  the  petition 
has  been  made.  Thus,  the  Agency  will 
not  grant  a  conditional  variance  for 
disposal  of  untreated  restricted  waste  in 
a  Subtitle  C  unit  based  on  a  superficial 
review  of  the  evidence.  The  Agency  will 
only  make  the  decision  regarding  the 
granting  of  a  variance  after  an  in-depth 
review  of  a  fully  developed  no  migration 
demonstration  submitted  by  the 
petitioner. 

Under  section  3004(h).  the  Agency  is 
allowed  to  set  different  effective  dates 
for  the  restrictions  based  on  lack  of 
available  capacity  for  treatment, 
recovery,  or  disposal.  The  Agency  does 
not  believe  that  submission  of  a  petition 
request  is  relevant  to  such  a  finding. 

3.  Eligibility  for  Petitions 

The  Agency  requested  comment  on  an 
approach  limiting  eligibility  for  petitions 
to  those  wastes  for  which  no  alternative 
treatment  is  available.  Several 
commenters  objected  to  this  approach, 
stating  that  the  statute  and  the 
legislative  history  do  not  limit  eligibility 
for  petitions. 

Other  commenters  agreed  with  this 
approach  for  several  reasons.  They 
argued  that  the  statute  cleariy  reflects 
congressional  intentions  that  restricted 
wastes  be  treated  prior  to  land  disposal. 
They  also  argued  that  rendering 
ineligible  those  wastes  that  can  be 
treated  to  meet  a  BOAT  standard  fulfills 
the  spirit  of  the  law  and  gives  a  clear 
signal  to  industry  to  plan  for  expanded 
treatment  capacity.  Additionally,  they 
noted  that  this  approach  would  reduce 
the  burden  on  tfie  Agency  and  the  States 
for  petition  review,  so  that  resources 
could  be  devoted  to  petitions  for 
untreatable  wastes. 

The  Agency  continues  to  believe  that 
the  better  reading  of  the  law  allows  no 
basis  for  limiting  eligibility  for  the 
petition  process  in  the  manner 
discussed.  RCRA  sections  3004  (d),  (e) 
and  (g)  set  up  the  petition  process  as  a 
clear  albeit  limited  alternative  treatment 
prior  to  land  disposal  of  hazardous 
wastes.  Accordingly,  the  final 
regulations  do  not  limit  eligibility  for 
petitioners. 

E.  Storage  of  Prohibited  Wastes 

A  number  of  commenters  argued  that 
because  transporters,  recyclers,  or 
treatment  facilities  often  give  priority  to 
larger  volumes  of  waste  or  even  refuse 
to  take  small  quantities,  more  than  90 
days  are  needed  to  accumulate 
sufficient  quantities. 

All  of  the  comments  received 
regarding  the  proposed  storage  limit  for 
waste  treatment,  storage,  and  disposal 
stated  that  90  days  is  inadequate.  Some 


commenters  stated  that  additional  time 
is  needed  because  some  waste  streams 
are  accumulated  more  slowly  than 
others.  More  specifically,  one 
commenter  presented  the  case  of  a  plant 
that  generates  a  very  small  amount  of 
spent  solvents  (e.g.,  one  drum  every 
three  months),  but  is  not  a  small 
quantity  generator  due  to  other 
nonrestricted  waste  streams.  Because  of 
the  small  amounts  generated,  the 
turnaround  time  during  which  waste  is 
accumulated  to  an  amount  sufHcient  for 
a  transporter  to  pick  up  consistently 
takes  longer  than  the  90-day  period. 
Additionally,  another  commenter  stated 
that  because  halogenated  solvents  are 
often  blended  with  other  materials 
before  incineration,  the  90-day  period 
will  be  insufficient  due  to  the 
evaluations  and  trial  bums  that  will  be 
required  for  these  new  blends  of  wastes. 
Other  commenters  cited  the  frequent 
back-ups  and  delays  at  treatment 
facilities  that  may  require  storage  for 
more  than  90  days;  however,  these 
factors  are  not  directly  relevant  to  the 
statute,  which  allows  storage  only  for 
the  purpose  of  accumulating  sufficient 
quantities  necessary  to  facilitate  proper 
recovery,  treatment,  or  disposal. 
The  alternatives  suggested  by 
commenters  ranged  from  setting  a 
storage  limit  of  180  days  to  not  limiting 
the  storage  period.  The  majority  of 
commenters  suggested  that  the  Agency 
establish  a  1-year  storage  limit.  Several 
of  these  commenters  stated  that  the 
provision  should  be  similar  to  the 
existing  speculative  accumulation 
provision  in  40  CFR  261.1(b)(8).  This 
provision  allows  for  a  material  to  be 
accumulated  for  recycling  provided  that 
during  the  calendar  year  (commencing 
January  1)  at  least  75  percent  of  the 
material  accumulated  at  the  beginning 
of  the  time  period  is  recycled  or  is 
transferred  to  a  different  site  for 
recycling. 

In  the  proposed  rule,  the  Agency 
allowed  treatment,  storage,  and  disposal 
facilities  the  same  time  periods  for 
accumulating  restricted  wastes  in  tanks 
and  containers  as  specified  under  40 
CFR  262.34  for  large  quantity  generators 
accumulating  hazardous  waste  prior  to 
shipment  off-site  for  treatment  or 
disposal.  Effective  September  22, 1986, 
generators  of  lOO-lOOO  kg/mo  can  store 
hazardous  waste  for  180  or  270  days 
depending  on  transportation  distances. 
(See  51  FR  10175  (March  24, 1986).)  For 
hazardous  waste  storage  facilities 
operating  under  interim  status  or  a 
RCRA  permit,  the  Agency  proposed  a 
90-day  limit  for  the  storage  of  restricted 
wastes. 
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After  considering  the  length  of  an 
appropriate  storage  limit,  the  Agency 
agrees  with  the  commenters  that  90  days 
may  not  be  sufficient  time  to  accumulate 
quantities  necessary  to  facilitate  proper 
recovery,  treatment  and  disposal  of 
restricted  wastes.  However,  the  Agency 
does  not  believe  that  the  storage  time 
permissible  at  a  waste  management 
facility  should  be  indefinite  but,  rather, 
must  have  some  limit  because  the 
legislative  history  indicates  that 
Congress'  concern  in  enacting  this 
provision  was  to  foreclose  the 
possibility  of  using  long-term  storage  as 
a  means  of  avoiding  a  land  disposal 
prohibition.  (S.  Rep.  No.  284,  98th  Cong., 
1st  Sess.  18  (1983).) 

The  Agency  disagrees  with  the 
commenters  who  felt  that  a  system 
similar  to  the  speculative  accumulation 
provision  (40  CFR  261.1(b)(8))  should  be 
implemented  for  the  storage  of  restricted 
wastes.  The  speculative  accumulation 
provision  is  designed  to  determine  when 
a  material  becomes  a  waste  and  relies 
on  assumptions  that  the  materials  will 
be  continuously  removed  from  storage. 
The  Agency  does  not  believe  that  this 
provision  is  appHcable  to  the  storage  of 
restricted  wastes. 

The  Agency  believes  that  a  storage 
limit  of  up  to  one  year  should  generally 
provide  sufficient  time  for  an  owner/ 
operator  to  accumulate  sufficient 
quantities  to  facilitate  proper  recovery, 
treatment,  or  disposal  of  restricted 
hazardous  wastes  while  meeting  the 
intent  of  Congress  to  prohibit  long-term 
storage  as  a  means  of  avoiding  the  land 
disposal  restrictions.  The  burden  is  on 
the  Agency  to  demonstrate  that  storage 
of  restricted  wastes  for  periods  less  than 
or  equal  to  one  year  is  not  in  compliance 
with  the  storage  provisions.  The  Agency 
also  recognizes  that  there  may  be 
instances  where  one  year  does  not 
provide  sufficient  time  to  accumulate 
such  quantities.  Therefore,  the  Agency 
will  allow  an  owner/operator  to  store 
restricted  wastes  beyond  one  year. 
Although  the  owner/operator  is  not 
required  to  submit  any  data  or 
application  to  EPA,  in  the  event  of  an 
enforcement  action,  the  burden  of 
proving  compliance  with  §  268.50(b)  is 
on  the  owner/operator.  The  Agency 
believes  that  this  is  reasonable  because 
the  record  for  this  rulemaking  indicates 
that  less  than  one  year  should  be 
sufficient.  This  provision  does  not  apply 
to  situations  where  back-upsat 
treatment  or  recovery  facilities, 
operational  difficulties,  and  repairs  and 
maintenance  result  in  additional  delays. 

Comments  received  on  the  proposed 
90-day  limit  on  the  length  of  storage  of 
restricted  wastes  also  indicate  that  a 


substantial  number  of  generators 
without  permits  or  interim  status  will 
need  to  accumulate  restricted  wastes  for 
more  than  90  days  to  comply  with  Part 
268. 

Section  3005(e)  allows  generators  to 
apply  for  facility  interim  status  if  their 
accumulation  will  exceed  the  time  limits 
of  40  CFR  262.34,  as  long  as  the  storage 
is  necessary  to  comply  with  the  land 
disposal  restrictions.  40  CFR  270.70(a) 
codifies  that  provision.  This  section 
provides  that  facilities  "in  existence  on 
the  effective  date  of  statutory  or 
regulatory  changes  . . .  that  render  the 
facility  subject  to  the  requirement  to 
have  a  permit"  may  qualify  for  interim 
status  if  they  make  the  appropriate 
application.  A  generator  who  is 
accumulating  hazardous  wastes  in  tanks 
or  containers  before  the  effective  date  of 
today's  rule,  is  "in  existence"  and  may 
qualify  for  interim  status  provided  that 
the  above  stated  requirements  are  met. 
Section  3005(e)(1)  allows  interim  status 
only  where  new  regulatory  requirements 
subject  an  existing  facility  to  permitting 
requirements.  It  is  not  intended  to 
provide  an  opportunity  for  a  facility  to 
newly  engage  in  hazardous  waste 
management. 

Generators  who  need  to  obtain 
interim  status  should  submit  a  Part  A 
application  to  the  Agency  as  provided  in 
Part  270.  In  the  Part  A  application,  the 
generator  must  demonstrate  that  the 
additional  accumulation  time  is 
necessary  as  a  result  of  the  land 
disposal  restrictions  of  Part  268. 

The  Part  A  must  be  submitted  to  the 
Agency  by  the  deadline  specified  in 
§  270.10(e).  Note  that  the  §  270.10(e) 
deadhne  is  the  earlier  of  the  following 
two  alternative  dates:  (1)  Six  months 
after  publication  of  regulations  which 
first  require  the  facility  to  comply  with 
Part  265.  or  (2)  thirty  days  after  the  date 
they  first  become  subject  to  the 
standards  in  Part  265.  It  is  expected  that 
the  deadline  for  most,  if  not  all,  of  the 
large  quantity  generators  will  be 
established  by  the  second  alternative. 
By  operation  of  40  CFR  270.10(e)(ii).  the 
generator  becomes  first  subject  to  the 
permitting  requirements  when  he 
exceeds  the  generator  accumulation 
time  limit.  For  example,  the  generator 
would  be  required  to  submit  the  Part  A 
within  30  days  after  the  90-day 
accumulation  period  ends.  Therefore,  it 
is  critical  that  any  generator  who  will  be 
newly  subject  to  the  interim  status 
requirements  becomes  familiar  with  the 
Part  270  requirements  and  submit  a  Part 
A  application  on  time. 

The  Agency  believes  that  generators 
will  ship  restricted  wastes  off-site  in 
accordance  with  the  90-day  provision  in 


40  CFR  262.34  whenever  possible  in 
order  to  remain  subject  only  to  the 
generator  standards.  Generators 
applying  for  interim  status  must  comply 
with  the  applicable  requirements  of  Part 
265.  Furthermore,  if  requested  by  the 
Administrator,  the  facility  will  be 
required  to  submit  to  Part  B  permit 
application. 

The  Agency  received  only  one 
comment  addressing  the  proposed  10- 
day  storage  limit  for  transporters  of 
restricted  wastes.  The  commenter  stated 
that  10  days  would  be  insufficient 
because  it  does  not  allow  for 
unexpected  back-ups  and  delays. 
Although  such  situations  may  occur,  the 
Agency  does  not  have  data  indicating 
that  such  delays  occur  frequently  so  as 
to  create  a  serious  problem.  Therefore, 
the  rule  being  promulgated  today 
maintains  the  10-day  limit  for  the 
storage  of  restricted  waste  at  a  transfer 
facility  to  allow  for  activities  incidental 
to  normal  transporter  practices. 

To  implement  the  storage  provision, 
the  Agency  is  requiring  owners/ 
operators  to  comply  with  the  same 
requirements  for  dating  containers  as 
set  forth  for  generators  under  40  CFR 
262.34(a)(2).  The  Agency  believes  that 
the  restrictions  on  the  storage  of  wastes 
under  §  268.50  are  consistent  with  the 
intent  of  Congress  to  preclude  the 
possibility  of  using  long-term  storage  as 
a  means  of  avoiding  a  land  disposal 
prohibition  and  are  sensitive  to  the  time 
constraints  of  the  regulated  community 
expressed  by  the  commenters. 

F.  CERCLA  Interface 

1.  48-Month  Exemption  for  CERCLA 
Wastes  That  Are  Soil  or  Debris 

Several  commenters  requested 
clarification  of  §  268.1(c)(3),  namely  the 
scope  of  the  48-month  exemption  for 
certain  CERCLA  wastes  (soil  or  debris) 
from  the  solvents  and  dioxins  land 
disposal  restrictions.  It  was  suggested 
that  this  exemption  should  be  defined  to 
include  all  CERCLA  bulk  wastes.  In 
addition,  it  was  questioned  whether 
State-ordered,  State-funded,  or  private 
party-funded  response  action  wastes  are 
granted  the  same  exemption. 

The  Agency  does  not  believe  the  48- 
month  exemption  can  be  interpreted  to 
include  CERCLA  bulk  wastes  that  are 
clearly  not  contaminated  soil  or  debris. 
CERCLA  soil  and  debris  have  been 
defined  to  include,  but  not  be  limited  to, 
soil,  dirt,  and  rock  as  well  as  natural 
and  manufactured  materials  such  as 
contaminated  wood,  stumps,  clothing, 
equipment,  building  materials,  storage 
containers,  and  liners.  In  many  cases, 
soil  or  debris  will  be  mixed  with  hquids 
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or  sludges.  The  Agency  considers  IJquid- 
or  sludge-containing  wastes,  including 
bulk  wastes  that  are  not  contaminated 
soil  or  debris,  generated  by  a  CERCLA 
response  action,  to  be  subject  to  the 
land  disposal  restriction  requirements. 
However,  a  variance  from  the  land 
disposal  restriction  requirements,  based 
on  insufHcient  treatment  capacity,  was 
granted  for  these  restricted  wastes  until 
November  1988.  The  Agency  is 
preparing  guidance  that  will  further 
define  CERCLA  soil  and  debris  wastes 
in  order  to  assist  the  regulated 
community  in  determining  which  wastes 
are  covered  under  the  exemption.  In 
addition,  before  November  8, 1988,  the 
Agency  will  further  analyze  the  solvent 
and  dioxin  treatment  standards  to 
determine  if  these  standards  are 
applicable  to  contaminated  soil  or 
debris. 

Only  those  wastes  that  result  from 
CERCLA  Fund-financed  actions  (section 
104)  and  the  exercise  of  CERCLA's 
enforcement  authority  (section  106)  are 
included  in  the  exemption.  Response 
action  wastes  that  result  from  State- 
ordered,  State-funded,  or  private  party- 
funded  responses  taken  under  the 
authority  of  CERCLA  or  exclusive  of  this 
authority  are  not  included  in  the 
exemption.  Relevant  sections  of  the 
National  Contingency  Plan  (NCP,  50  FR 
47912,  November  20, 1985)  that  address 
these  distinctions  include  Subpart  F, 
§  300.62  (State  participation)  and 
§  300.71  (other  party  responses).  Wastes 
not  included  in  the  exemption  and 
prohibited  from  land  disposal  are 
subject  to  the  schedule  imposed  by  the 
land  disposal  restriction  requirements. 
Responses  generating  these  wastes  may 
be  preauthorized  under  section  111  of 
CERCLA  (see  §  300.25  of  the  NCP)  and, 
if  so,  are  eligible  for  the  recovery  of 
certain  costs  under  CERCLA  section  107. 
Other  party  responses  under  NCP 
§  300.71(a)(4)  are  required  to  comply 
with  all  legally  appHcable  or  relevant, 
and  appropriate  requirements.  RCRA 
clearly  states  that  the  exemption  applies 
to  all  CERCLA  soil  and  debris  land 
disposed  before  November  8, 1988.  After 
this  date,  these  wastes  will  be  managed 
in  accordance  with  the  requirements  of 
.  the  land  disposal  restrictions  applicable 
to  CERCLA  wastes. 

2.  Capacity  Shortfall  Due  to  CERCLA 
Wastes 

Several  commenters  stated  that  the 
Agency  had  not  adequately  evaluated 
the  effect  on  treatment  capacity  of 
CERCLA  wastes.  As  indicated  in  Unit  V, 
CERCLA  capacity  estimates  have  been 
revised  to  incorporate  the  results  of  a 
recently  completed  EPA  analysis  of 
future  volumes  of  wastes  resulting  from 


CERCLA  responses.  A  variance  has 
been  granted  for  CERCLA  wastes,  that 
are  not  soil  or  debris,  until  November  8, 
1988.  The  Agency  acknowledges  that 
CERCLA  demand  for  treatment  capacity 
may  compete  with  generator  demand  for 
the  same  treatment  capacity.  However, 
the  Agency's  "Off-Site  Policy"  for 
disposing  CERCLA  waste  contains 
stringent  criteria  that  could  render  some 
existing  capacity  unavailable  for  the 
management  of  CERCLA  wastes. 

G.  Solvents 

1.  Definition  of  Solvent  Wastes 

A  number  of  commenters  stated  that 
the  scope  of  the  land  disposal 
restrictions  for  lolvent-containing 
wastes  extends  beyond  congressional 
intent.  In  particular,  the  commenters 
stated  that  the  land  disposal  restrictions 
rule  should  address  only  F001-F005 
hazardous  wastes  (regulated  as  of  July  1, 
1983)  specified  in  section  3004(e). 
Another  specific  concern  raised  by  the 
commenters  was  that  the  impacts  of 
including  the  P  and  U  hazardous  wastes 
as  listed  in  40  CFR  261.33  (e)  and  (f). 
respectively,  have  not  been  adequately 
assessed;  therefore,  these  wastes  should 
not  be  included  In  the  first  class  of 
solvent-containing  wastes  (i.e.,  FOOl- 
F005)  subject  to  the  land  disposal 
restrictions. 

In  proposing  treatment  standards  for 
solvent-containing  wastes,  the  Agency 
included  the  corresponding  commercial 
chemical  products  and  off-specification 
species  (P  and  U  hazardous  wastes)  as 
listed  in  40  CFR  261.33  (e)  and  (f). 
respectively,  and  solvent  mixtures 
containing  10  percent  or  more  of  the 
listed  solvents  (pursuant  to  the  solvent 
mixtures  rule,  50  FR  53315,  December  31, 
1985).  The  Agency  proposed  to  exercise 
its  statutory  authority  under  section 
3004(g)  ^  and  include  the  corresponding 
P  and  U  wastes  with  decisions  on  the 
F001-F005  wastes  because  the  data 
indicate  that  these  wastes  may  pose 
hazards  similar  to  the  spent  solvents 
when  disposed  in  Subtitle  C  facilities. 

However,  we  are  continuing  to  gather 
data  to  better  define  and  characterize 
the  P  and  U  wastes  and  to  assess 
treatment  and  recycling  capacity  for 
these  wastes.  Because  the  Agency 
agrees  with  the  commenters  that  we  do 
not  have  sufficient  data  to  promulgate 
treatment  standards  for  these  wastes  by 
the  November  8, 1986,  deadline,  we  will 
postpone  decisions  on  the  P  and  U 
wastes  until  we  address  the  lists  of 
scheduled  wastes. 


'  Section  3004[g)  requires  that  the  Administrator 
shall,  "not  later  than  the  date  specified  in  the 
schedule  . . .  promulijate  final  regulations  prohibiting 
one  or  more  melho<?»  of  land  disposal." 


With  respect  to  solvent  mixtures,  the 
provisions  under  section  3004(g)(4) 
require  the  Agency  to  make  a 
determination  within  six  months 
whether  to  subject  ftewly  identified  or 
listed  hazardous  wastes  to  the  land 
disposal  restrictions  (the  statute  does 
not  impose  an  automatic  prohibition  if 
the  Agency  misses  the  deadline). 
Because  six  months  have  already 
elapsed  since  the  Agency  promulgated 
the  final  rule  to  bri^g  certain  spent 
solvent  mixtures  into  the  hazardous 
waste  system,*  the  Agency  is  including 
solvent  mixtures  in  today's  rule. 

2.  Impacts  on  Small-Quantity 
Generators  and  Small-Volume  Wastes 

Several  comments  were  received 
concerning  the  impacts  of  the  land 
disposal  restrictions  on  small-quantity 
generators  and  small-volume  waste 
types.  One  commenter  was  concerned 
that  the  economic  impacts  on  small- 
quantity  generators  of  solvents  have  not 
been  adequately  assessed. 

An  assessment  of  the  economic 
impacts  on  small-quantity  generators 
from  land  disposal  restrictions  affecting 
solvent-containing  wastes  is  included  in 
the  "Regulatory  Analysis  of  Proposed 
Restrictions  on  Land  Disposal  of  Certain 
Solvent  Wastes."  Total  small-quantity 
generator  costs  attributed  to  the  land 
disposal  restrictions  were  found  to  be 
significant,  but  the  costs  and  associated 
economic  impacts  for  individual 
facilities  were  found  to  be  small. 
Overall,  based  on  economic  ratios  that 
were  determined  for  small-quantity 
generators  that  dispose  of  solvent- 
containing  wastes,  the  land  disposal 
restrictions  appeared  not  to  impose 
significant  economic  burdens  on  these 
generators. 

3.  Disposal  of  Lab  Packs  Containing 
Solvents 

Several  commenters  addressed 
disposal  of  small  quantities  of  solvent- 
containing  wastes  in  lab  packs. 

Commenters  requested  that  solvent- 
containing  lab  packs  be  exempt  from  the 
land  disposal  restrictions.  They  stated 
that  such  an  exemption  would  be 
consistent  with  existing  exemptions 
under  40  CFR  264.316  and  would  allow 
the  disposal  of  only  small  quantities  of 
solvent  wastes. 

Another  commenter  questioned 
whether  the  entire  lab  pack  is  banned 
from  land  disposal  if  all  the  packaged 
wastes  are  not  solvents.  Alternatively, 
the  commenter  proposed  to  remove 


»  The  Agency  promulgated  the  solvent  mixtures 
final  rule  on  December  31. 1985.  The  rule  became 
effective  on  January  30. 19t8  (see  50  FR  53315). 
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restricted  solvents  before  land  disposal 
of  the  lab  pack. 

Neither  the  legislative  history  nor  the 
statute  indicates  that  lab  packs  can  be 
excluded  from  the  land  disposal 
restrictions  if  they  contain  solvents 
designated  as  F001-F005  or  other 
restricted  wastes.  Under  the  approach 
promulgated  in  today's  rule,  listed 
solvents  are  subject  to  the  land  disposal 
restrictions.  If  a  lab  pack  contains  these 
restricted  wastes,  the  entire  lab  pack  is 
subject  to  the  land  disposal  restrictions. 
As  a  practical  matter  this  means  that  the 
lab  pack  may  not  be  land  disposed 
unless  the  solvents  or  other  restricted 
wastes  are  removed  before  land 
disposal,  the  solvents  in  the  lab  pack 
meet  the  treatment  standard,  or  a 
successful  petition  demonstration  has 
been  made  under  S  268.6. 

H.  Dioxins 

1.  Quantity  of  Dioxin-Containing  Wastes 
Generated 

Several  commenters  argued  that  the 
Agency  underestimated  the  actual 
quantity  of  dioxin-contaminated  soil 
subject  to  the  proposed  rule. 
Specifically,  one  commenter  argued  that 
EPA  did  not  take  into  consideration  the 
dioxin-contaminated  sites  in  the  States 
of  Arkansas,  New  Jersey,  and  New  York 
in  developing  the  estimate  for  the 
quantity  of  dioxin-contaminated  soil  in 
the  U.S. 

In  the  proposed  rule,  EPA 
acknowledges  that  the  estimated 
quantity  of  dioxin-contaminated  soil 
present  in  the  U.S.  was  derived  by 
assessing  estimates  for  such 
contaminated  soil  from  the  State  of 
Missouri.  At  this  time,  the  Agency  does 
not  have  data  to  determine  more 
accurately  the  total  quantity  of  dioxin- 
contaminated  soil  from  sites  in  the  U.S. 
other  than  the  State  of  Missouri.  Thus, 
EPA  decided  to  estimate  the  quantity  of 
dioxin-contaminated  soil  nationwide 
.based  solely  on  the  data  provided  for 
the  State  of  Missouri.  In  making  this 
determination,  the  Agency  should  have 
noted  that  the  estimated  quantity  of  1.1 


billion  pounds  for  dioxin-contaminated 
soil  was  accurate  within  a  range  of  ±20 
percent.  If  this  quantity  is  understated, 
then  the  Agency  acknowledges  that  the 
national  estimate  is  also 
underestimated.  However,  such  an 
underestimation  would  have  no  effect 
on  the  decisions  made  in  today's  rule 
regarding  capacity  because  there  is 
inadequate  disposal  or  treatment 
capacity  even  for  substantially  lower 
quantities  of  dioxin-containing  wastes. 

2.  Treatment  Standard  for  Dioxin- 
Containing  Wastes 

One  commenter  argued  that  as  the 
analytical  methodology  improves, 
increasing  amounts  of  materials  which 
might  contain  insigniHcant  levels  of 
dioxins  would  be  prohibited  from  land 
disposal. 

The  treatment  standard  for  the  listed 
dioxin-containing  wastes  is  based  on 
the  current  limits  of  technology 
available  to  treat  dioxin-containing 
wastes.  The  treatment  standard  for 
these  wastes  was  proposed  at  the 
detection  limit  afforded  by  test  method 
8280  for  the  CDDs  and  CDFs  in  waste 
extracts  because  current  analytical 
techniques  are  not  capable  of  detecting 
dioxin-containing  wastes  at  the  levels 
achievable  by  incineration.  Research 
analytical  methods  indicate  that 
incineration  to  six  9s  destruction 
removal  efficiency  (DRE)  can  achieve 
reduction  in  the  treatment  residuals  five 
to  seven  orders  of  magnitude  from  those 
concentrations  in  the  starting  material. 
The  treatment  standard  of  1.0  ppb 
however,  represents  the  routinely 
achievable  detection  limit  for  the  CDDs 
and  CDFs  using  test  method  8280.  (See 
51  FR  19862.) 

If  additional  data  become  available 
which  demonstrate  a  lower  detection 
limit  for  these  dioxin  wastes,  the 
treatment  standard  may  be  revised  as 
necessary. 

Lowering  the  detection  limit  and 
changing  the  subsequent  treatment 
standard  will  not  prohibit  significantly 
increased  amounts  of  materials 
containing  low  concentrations  of  dioxins 


from  land  disposal.  The  prescribed 
toxicity  characteristic  leaching 
procedure  (TCLP)  is  designed  to 
determine  the  leachability  of  both 
organic  and  inorganic  contaminants 
present  in  liquid,  solid,  and  multiphase 
wastes.  The  constituents  of  concern  in 
the  Usted  dioxin-containing  wastes  are 
not  mobile,  and  dre  generally  in  low 
concentrations.  The  treatment  standard 
would  have  to  be  significantly  lower 
than  1  ppb  in  order  to  significantly 
increase  the  amount  of  material  that 
does  not  meet  the  treatment  standard 
(before  any  treatment).  In  addition,  to 
the  extent  that  incineration  achieves 
99.999  percent  (six  9s)  destruction 
removal  efficiency  PRE)  (as  required 
under  the  dioxins  listing  rule),  a 
lowering  of  the  detection  limit  will  only 
verify  that  treatment  is  achieving  levels 
far  below  the  standard  method  detection 
limit.  As  the  detection  limit  approaches 
the  actual  treatment  level,  the  Agency 
will  lower  the  treatment  standard  to  that 
level. 

3.  Land  Disposal  Restrictions  Effective 
Date 

Several  commenters  addressed  EPA's 
proposal  to  delay  the  effective  date  for 
the  land  disposal  restrictions  for  dioxin- 
containing  wastes.  All  commenters 
agreed  that  the  2-year  variance  to  the 
effective  date  was  necessary  because  of 
a  lack  of  available  treatment  capacity. 
The  commenters  also  ai:gued  that  unless 
treatment  capacity  is  available  by  the 
effective  date,  they  will  be  confronted 
with  an  unavoidable  noncompliance 
situation  due  to  the  limitations  on 
storage  of  resticted  wastes. 

The  Agency,  in  today's  rule,  is 
granting  the  maximum  2-year  variance 
allowed  under  section  30D4(h)(2)  for  the 
listed  dioxin-containing  wastes.  At  the 
present  time,  there  is  no  data  to  show 
that  treatment  capacity  for  dioxin- 
containing  wastes  will  not  be  available 
after  the  effective  date,  or  after  the 
additional  two  1-year  extensions  which 
are  available  to  generators  on  a  case-by- 
case  basis. 

MUHra  CODE  ua»-siMi 
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IV.  Detailed  Analysis  of  the  Final 
Regulatory  Framework 

A.  Determination  of  Best  Demonstrated 
Available  Treatment  Technologies 
(BOAT) 

This  section  establishes  the 
framework  under  which  treatment 
standards  based  on  the  Best 
Demonstrated  Available  Technology 
will  be  developed  in  accordance  with 
3O04(m). 

1.  Waste  Treatability  Groups 

Fundamental  to  waste  treatment  is  the 
concept  that  the  type  of  treatment 
technology  used  and  the  level  of 
treatment  achieved  depend  on  the 
physical  and  chemical  characteristics  of 
the  waste.  In  the  proposed  rule,  the 
Agency  discussed  establishing  broad 
"waste  treatability  groups"  based  on 
similar  physical  and  chemical  properties 
(e.g.,  metal-bearing  sludges  or  wastes 
containing  cyanides  in  order  to  account 
for  differences  in  types  of  treatment 
used  and  effectiveness  of  treatment  on 
different  wastes.  While  not  directly 
addressing  this  approach,  commenters 
stated  that  the  proposed  solvent 
treatment  standards  did  not  account  for 
waste  matrix  effects.  These  commenters 
suggested  that  waste  matrix  effects 
could  be  considered  by  pooling  all 
available  data  on  the  apphcable 
constituents  from  the  plants  sampled, 
presumably  without  regard  to  the 
varying  treatability  of  the  specific 
wastes  sampled  or  the  design  and 
operation  of  the  treatment  system. 

EPA  disagrees  with  this  approach 
because  the  use  of  such  a  pooled  data 
set  would  result  in  the  establishment  of 
an  artificially  high  treatment  standard. 
This  would  occur  because  the  broad 
range  of  treatment  levels  associated 
with  numerous  waste  matrices  will  yield 
a  high  variability  factor.  "Hie  approach 
of  pooling  all  treatment  data  would 
actually  result  in  the  masking  of 
different  waste  matrices  as  opposed  to 
accounting  for  matrix  effects  as 
suggested  by  the  commenter.  While  EPA 
believed,  that  waste  matrix  effects  were 
considered  in  the  proposed  solvent 
standards,  EPA  recognizes,  nonetheless, 
that  these  effects  may  not  have  been 
fully  accounted  for  in  the  proposed 
standards.  The  Agency  anticipates  that 
in  future  rulemakings,  treatment  groups 
could  require  further  subdivision  to 
more  fully  account  for  waste  matrix 
effects  subject  to  the  availability  of 
sufficient  resources.  In  any  event,  EPA 
remains  convinced  that  waste  matrix 
effects  are  best  accounted  for  by 
establishing  treatability  groups  and 
subgroups  wherever  possible.  The 
legislative  history  of  3004(m)  supports 


this  approach  by  providing  that 
treatment  determinations  do  not  have  to 
be  made  only  by  waste  code  and  by 
authorizing  EPA  to  establish  "generic" 
treatment  standards  for  similar  wastes 
(130  Congressional  Record  section  9179, 
daily  edition  July  25, 1984). 

EPA  believes  that  in  addition  to  the 
types  of  treatability  groups  described  in 
the  proposed  rule,  grouping  and 
subgrouping  wastes  by  industry  or 
manufacturing  process  may  be  used  to 
account  for  waste  matrix  effects  on 
treatment  performance  (i.e.  similar 
manufacturing  operations  appear  to 
generate  wastes  with  similar  treatability 
characteristics).  For  example,  in  today's 
rule,  EPA  has  sufficient  data  to  create  a 
separate  treatability  group  for 
wastewaters  containing  spent 
methylene  chloride  generated  by  the 
pharmaceutical  industry.  However, 
while  the  Agency  believes  that  industry- 
specific  analyses  will  generally  account 
for  waste  matrix  effects,  some  wastes 
[e.g..  contaminated  soils)  cannot  be 
categorized  by  industry.  Therefore,  EPA 
may  also  establish  treatability  groups 
for  wastes  from  unknown  sources. 
Finally,  as  noted  in  the  proposal,  EPA 
intends  to  focus  on  the  constituents  in 
sections  3004  (d).  (e),  and  (g)  and 
Appendix  VIII  to  Part  261. 

2.  Determination  of  "Demonstrated" 
Treatment  Technologies 

EPA  proposed  to  determine  which 
technologies  are  "demonstrated"  for  a 
specific  waste  by  studying  available 
data  on  the  types  of  treatment  (including 
recycling  methods)  currently  used  to 
treat  a  representative  sample  of  wastes 
falling  within  a  waste  treatability  group. 
To  make  this  determination.  EPA 
proposed  first  to  examine  wastes 
treated  by  full-scale  treatment 
technologies.  A  technology  may  be 
demonstrated  if  currently  used  to  treat 
wastes  within  the  group  or  wastes 
judged  to  be  similar.  EPA  proposed  not 
to  consider  treatment  demonstrated  on 
the  basis  of  insufficient  or  inadequate 
full-scale  data,  for  example,  if  the 
facility  was  not  designed  to  remove  the 
constituent  or  the  facility  was  not  well 
operated.  If  the  treatment  of  these 
wastes  (or  wastes  judged  to  be  similar) 
was  not  demonstrated  by  any  full  scale 
facility,  EPA  proposed  to  study  data 
from  pilot-scale  and  bench-scale 
treatment  operadons  to  determine  if  a 
technology  was  demonstrated.  Some 
commenters  were  concerned,  however, 
with  the  use  of  pilot-scale  and  bench- 
scale  operations  as  the  basis  for 
determining  whether  a  technology  was 
demonstrated.  The  Agency  agrees  with 
the  commenters  position  that  its 
determinations  should  not  be  based  on 


emerging  and  innovative  technologies. 
This  would  be  in  violation  of  the  intent 
of  the  statute  as  indicated  in  the 
legislative  history;  "{tjhe  requisite  levels 
of  [sic]  methods  of  treatment  established 
by  the  Agency  should  be  the  best  that 
has  been  demonstrated  to  be 
achievable"  and  not  a  "BAT-type 
process  which  contemplates  technology- 
forcing  standards."  (Vol.  130  Cong.  Rec. 
S9178  (daily  ed.,  July  25. 1984).  To  the 
extent  that  bench-  and  pilot-scale  data 
represent  such  emerging  and  innovative 
technologies,  the  Agency  believes  the 
proposed  approach  was  too  broad. 
Therefore,  today's  final  rule  represents  a 
change  in  the  definition  of  demonstrated 
in  response  to  comments.  To  be 
considered  a  "demonstrated"  treatment 
technology  for  purposes  of  the  final  rule, 
a  full  scale  facility  must  be  known  to  be 
in  operation  for  the  waste  or  similar 
wastes.  EPA  is  amending  the  proposed 
approach  to  the  extent  that  the  Agency 
will  not,  at  this  initial  stage,  examine 
data  to  see  if  the  data  from  the 
treatment  facility  represents  a  well- 
designed  and  operated  system,  because 
this  factor  is  more  appropriately  taken 
into  account  when  evaluating  the 
performance  of  the  treatment 
operations.  EPA  believes  that  this 
procedure  will  address  the  issues  raised 
by  commenters  who  were  concerned 
that  the  Agency  specify  the  design  and 
operating  parameters  upon  which 
determinations  were  made.  Accordingly, 
if  no  full  scale  treatment  operations  are 
known  to  exist  for  a  waste  or  wastes 
with  similar  treatability  characteristics, 
the  Agency  will  be  unable  to  identify 
any  "demonstrated"  treatment 
technologies  for  the  waste  and. 
accordingly,  the  waste  will  be 
completely  prohibited  from  continued 
placement  in  land  disposal  units  (unless 
handled  in  accordance  with  the 
exemption  and  variance  provisions 
promulgated  in  today's  final  rule).  The 
Agency  is,  however,  committed  to 
establishing  new  treatment  standards  as 
soon  as  new  or  improved  treatment 
processes  become  demonstrated  as  full- 
scale  operations. 

While,  the  Agency  did  not  consider 
pilot-  and  bench-scale  operations  in 
identifying  "demonstrated"  treatment 
technologies  for  solvents  and  dioxins,  in 
certain  circumstances,  data  from  these 
operations  may  continue  to  be  used  by 
the  Agency  in  evaluating  the 
performance  of  demonstrated  full  scale 
treatment  operations  for  certain  wastes. 
A  more  detailed  discussion  of  the 
circumstances  that  would  prompt  the 
use  of  data  from  pilot-  or  bench-scale 
operations  in  assessing  treatment 
performance,  as  well  as  the  manner  in 
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which  such  data  will  be  used,  is 
presented  below. 

3.  Determination  of  "Available" 
Treatment  Technologies 

EPA  proposed  the  following  criteria 
for  "available"  treatment  technologies; 
(1)  The  technology  does  not  present  a 
greater  total  risk  than  land  disposal;  (2) 
if  the  technology  is  a  proprietary  or 
patented  process  it  can  be  purchased 
from  the  proprietor;  and  (3)  the 
technology  provides  substantial 
treatment.  Today's  final  rule  includes  an 
additional  criteria  in  the  determination 
of  "available"  treatment  technologies. 
Treatment  technologies  that  are 
prohibited  under  section  3004(n) 
because  of  air  emissions  will  be 
excluded  as  "available"  technologies  for 
purposes  of  establishing  treatment 
standards. 

EPA  will  not  set  treatment  standards 
based  on  a  technology  that  does  not 
meet  the  above  criteria.  Thus,  the 
decision  to  classify  a  technology  as 
"unavailable"  may  have  a  direct  impact 
on  the  treatment  standard.  If  the  best 
technology  is  unavailable,  the  treatment 
standard  would  have  to  be  based  upon 
the  next  best  treatment  technology  that 
was  determined  to  be  available.  To  the 
extent  that  the  resulting  treatment 
standards  are  less  stringent,  greater 
concentrations  of  hazardous 
constituents  in  the  treatment  residuals 
could  be  placed  in  land  disposal  units. 

There  may  also  be  circumstances 
where  EPA  concludes  that  for  a  given 
waste  none  of  the  demonstrated 
treatment  technologies  are  "available" 
for  purposes  of  establishing  the 
treatment  standards.  These  wastes  will 
be  prohibited  from  continued  placement 
in  or  on  the  land  unless  managed  in 
accordance  with  the  exemption  and 
variance  provisions  promulgated  in 
today's  final  rule.  The  Agency,  howrever. 
is  committed  to  establishing  new 
treatment  standards  as  soon  as  new  or 
improved  treatment  processes  become 
"available". 

a.  Treatment  technoiogies  that 
present  greater  total  risks  than  land 
disposal  methods.  As  explained  in  the 
proposed  rule.  EPA  will  evaluate  the 
risks  associated  with  treatment 
technologies  and  land  disposal  metbods. 
Based  on  a  comparative  risk 
assessment,  those  technologies  that  are 
found  to  present  greater  total  risks  than 
land  disposal  of  the  untreated  waste 
will  be  excluded  (i.e,  considered 
"unavailable")  as  a  basis  for 
establishing  treatment  standards. 

If  all  demonstrated  treatment 
technologies  are  determined  to  present 
greater  risks  than  land  disposal  for  the 
waste  treatability  group,  the  Agency  will 


not  be  able  to  identify  any  "available" 
treatment  technologies  and,  accordingly, 
will  not  set  a  treatment  standarti  for  that 
group.  As  a  result  of  such  a 
determination,  the  waste  will  be 
prohibited  from  land  disposal  unless 
managed  in  accordance  with  the 
exemptions  and  variance  provisions  in 
todays  final  rule  or  a  new  or  improved 
technology  emei^s  that  is  determined 
not  to  pose  greater  total  risks  than  direct 
land  disposal.  Treatment  technologies 
identified  as  riskier  than  land  disposal 
and,  therefore,  classified  as  unavailable 
for  purposes  of  establishing  standards 
may  still  be  used  by  facilities  in 
complying  with  treatment  standards 
expressed  as  perfonnance  levels.  EPA  is 
committed  to  developing  sufficient 
regulatory  controls  or  prohibitions  over 
the  design  and  operation  of  these 
technologies  to  ensure  that  their  use  in 
complying  with  the  treatment  standards 
do  not  result  in  increased  risks  to  human 
health  and  the  environment. 

b.  Proprietary  or  patented  processes. 
If  the  demonstrated  treatment 
technology  is  a  proprietary  or  patented 
process  that  is  not  generally  available, 
EPA  will  not  consider  the  technology  in 
its  determination  of  the  treatment 
standards.  In  the  proposed  rule,  EPA 
explained  that  proprietary  or  patented 
processes  will  be  considered  available  if 
the  Agency  determines  that  the 
treatment  method  can  be  purchased 
fitjm  the  proprietor  or  is  commercially 
available  treatment  The  services  of  the 
commercial  facility  offering  this 
technotogy  can  often  be  purchased, 
although  the  technology  itself  cannot.  In 
these  cases,  the  Agency  proposed  that 
the  technology  should  be  considered 
"available"  to  treat  wastes  generated  by 
those  other  than  the  owner  of  the 
proprietary  process. 

EPA  received  some  comments 
supporting  and  others  disagreeing  with 
this  approach.  The  comments  objecting 
to  this  approach  stated  that  EPA  should 
use  the  best  demonstrated  treatment 
regardless  of  its  commercial  availability 
and  thereby,  provide  strong  financial 
incentives  for  devek^nnent  of  new 
technologies  on  the  pounds  that 
excluding  such  technologies  from  the 
analysis  may  result  in  less  stringent 
treatment  standards.  Tlie  Agency 
believes,  however,  that  its  proposal 
represents  a  reasonable  compromise 
that  is  intended  to  exclude  only  those 
technologies  that  would  not  be  made 
available  even  with  strong  regulatory 
and  economic  incentives,  litmfbre, 
EPA  intends  to  retain  the  position 
expressed  in  the  pn^rosed  regulation 
that  proprietary  technology  that  cannot 
be  purchased  or  is  not  commercially 
available  treatment  cannot  be  the  basis 


for  the  treatment  standard.  The  Agency 
will  review  the  availability  of 
proprietary  or  patented  processes  on  a 
case-by-case  basis. 

Treatment  technologies  classified  as 
proprietary  are  unavailable  for  the 
purposes  of  establishing  the  treatment 
standards  but  may  still  be  used  by 
facilities  in  complying  with  treatment 
standards  expressed  as  performance 
levels. 

c.  Substantial  treatment.  In  order  to 
be  considered  "available",  a 
demonstrated  treatment  technology 
must  "substantially  diminish  the 
toxicity"  of  the  waste  or  "substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents"  from  the  waste 
in  accordance  with  section  3004(m).  By 
requiring  that  substantial  treatment  be 
achieved  in  order  to  set  a  treatment 
standard,  the  statute  ensures  that  all 
wastes  are  adequately  treated  before 
being  placed  in  or  on  the  land,  and  that 
the  Agency  does  not  require  a  treatment 
method  that  provides  httle  or  no 
environmental  benefit.  As  part  of  the 
proposed  regulation,  the  Agency  stated 
that  treatment  will  always  be  deemed 
substantial  if  it  results  in  nondetectable 
levels  of  the  hazardous  constituents  of 
concern  in  the  TCLP  extract  or  if  the 
technology  can  achieve  the  protective 
screening  concentrabon  levels.  Although 
the  screening  level  approach  has  been 
eliminated  in  today's  rule.  EPA  still 
intends  to  evaluate  whether  or  not  a 
treatment  technology  provides 
substantial  treatment  on  a  case-by-case 
basis  when  the  treatment  technology 
does  not  achieve  nondetectable 
constituent  concentrations  in  the 
residual  This  approach  is  necessary  due 
to  the  difficulty  in  establishing  a 
meaningful  guideline  that  can  be  applied 
broadly  to  the  many  wastes  and 
technologies  that  will  be  considered.  As 
stated  in  the  proposed  regulation,  EPA 
will  consider  the  following  factors  in  an 
effort  to  evaluate  whether  or  not  a 
technology  is  substantial  on  a  case-by- 
case  basis: 

(i)  Number  and  types  of  constituents 
treated; 

(ii)  Performance  (concentration  of  the 
constituents  in  the  treatment  residuals); 
and 

(iii)  Percent  of  constituents  removed. 

Several  commenters  objected  to  this 
approach.  These  commenters  believed 
that  EPA  should  have  a  standard  by 
which  to  judge  whether  a  technology  is 
simply  "treatment  for  treatment's  sake." 
Although  EPA  is  sympathetic  to  this 
concern,  no  workable  suggestions  for  a 
standard  were  provided.  The  Agency 
believes  that  there  will  be  ample 
opportunity  for  comment  on  EPA's 
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individual  BOAT  decisions  as  they  are 
developed.  Futhermore,  available  EPA 
data  show  that  few,  if  any. 
demonstrated  technologies  will  not 
achieve  a  high  percentage  of  removal, 
destruction,  or  immobilization  in  the 
wastes  for  which  they  are  demonstrated. 
As  a  result,  the  Agency  finds  no 
alternative  to  the  approach  as  proposed 
(omitting,  of  course,  consideration  of  the 
no-longer  used  screening  levels}. 

If  none  of  the  demonstrated  treatment 
technologies  achieve  substantial 
treatment  of  a  waste,  the  Agency  cannot 
establish  treatment  standards  for  the 
constituents  of  concern  in  that  waste. 

4.  Collection  and  Analysis  of 
Performance  Data 

a.  Collection  of  performance  data. 
Once  the  demonstrated  available 
treatment  technologies  have  been 
determined  for  a  waste  treatability 
group,  the  Agency  will  collect  data 
representing  treatment  performance  and 
information  on  the  design  and  operation 
of  the  treatment  system.  In  developing 
technology-based  standards  for  today's 
final  rule,  treatment  performance  is 
evaluated  using  the  TCLP.  The  Agency, 
in  future  land  disposal  restrictions 
rulemakings,  may  consider  using  a  total 
waste  analysis  as  the  basis  for 
determining  treatment  standards. 

Wherever  possible,  the  Agency  will 
evaluate  treatment  technologies  using 
full-scale  systems.  If  performance  data 
from  properly  designed  and  operated 
full-scale  treatment  methods  for  a 
particular  waste  or  waste  judged  to  be 
similar  are  not  available,  EPA  will  use 
data  from  pilot-scale  operations. 
Similarly,  where  pilot-scale  data  cannot 
be  obtained.  EPA  will  use  data  from 
bench-scale  treatment  operations. 
Whenever  bench-  and  pilot-scale  data 
are  used,  EPA  may  explain  the  use  of 
such  data  in  the  preamble  or 
background  documents  and  will  request 
comments  on  the  use  of  such  data. 
When  data  on  treatment  performance 
for  a  particular  waste  or  similar  wastes 
are  judged  by  EPA  to  be  insufficient. 
EPA  will  generate  data  and  information 
through  sampling  and  analysis  regarding 
the  operational  parameters  and 
performance  of  the  demonstrated 
available  treatment  technologies. 

The  Agency  realizes  that  in  some 
instances  all  wastes  represented  by  a 
particular  waste  code  may  not  be 
included  in  the  analysis,  therefore,  the 
possibility  exists  that  some  unique 
waste  matrices  may  not  be  considered 
in  establishing  the  treatment  standard. 
EPA  is  providing  the  opportunity  for 
interested  parties  to  petition  the  Agency 
for  variances  to  the  treatment  standards 
based  on  a  demonstration  that  the 


treatment  standards  for  a  particular 
waste  cannot  be  attained  (see  Unit 
IV.H.).  The  variance  process  allows  the 
applicant  to  present  information  which, 
if  properly  considered  when  the 
treatment  standard  was  originally 
developed,  would  have  required  EPA  to 
create  a  separate  treatability  subgroup 
for  the  waste  (see  the  relevant  BOAT 
background  document  for  information 
regarding  the  technologies  used  to 
develop  the  standard). 

b.  Treatment  design  and  operation. 
The  Agency  will  not  estabhsh  treatment 
standards  using  performance  data  that 
are  determined  not  to  be  representative 
of  a  well-designed  and  operated 
treatment  system.  The  effectiveness  of  a 
particular  treatment  technology  will 
depend,  to  a  significant  extent,  on  how 
well  the  system  is  designed  and 
operated.  In  the  proposed  rule,  the 
Agency  stated  its  intention  to  use  only 
treatment  data  from  well-designed  and 
operated  systems.  Commenters 
criticized  the  Agency  for  not  specifying 
the  parameters  on  which  these 
determinations  were  made.  Today's  rule 
does  not  represent  a  change  from  the 
proposed  rule  with  regard  to  EPA's 
consideration  of  the  design  and 
operation  of  treatment  in  developing 
treatment  standards.  Instead,  we  have 
revised  the  BOAT  background  document 
to  better  explain  EPA's  rationale  for 
data  editing  with  regard  to  the  design 
and  operation  of  the  treatment  system.  It 
is  difficult  for  EPA  to  generalize  on  the 
specific  parameters  that  will  be 
examined  because  parameters  that 
comprise  a  well  designed  and  operated 
system  will  vary  for  each  technology. 
EPA  intends  to  explain  the  factors 
considered  in  connection  with 
individual  regulatory  packages.  For 
example,  some  of  the  critical  design  and 
operating  parameters  for  steam  stripping 
include  the  number  of  equilibrium  stages 
in  the  column,  the  temperature  at  which 
the  unit  is  designed  to  operate,  and  how 
well  the  design  temperature  is 
controlled.  In  evaluating  performance 
data  from  a  steam  stripping  operation, 
the  Agency  would  examine  the  design 
specifications  (e.g.  the  basis  for 
selecting  the  number  of  stages  and 
design  temperature)  for  the  treatment 
unit  in  order  to  determine  the  extent  to 
which  the  hazardous  constituents  could 
be  expected  to  volatilize.  After  the 
design  specifications  are  established, 
the  Agency  would  collect  data  (e.g., 
hourly  readings  of  the  column 
temperature)  throughout  the  operation  of 
the  treatment  process  demonstrating 
that  the  unit  was  operating  according  to 
design  specifications.  If  the  data 
collected  varies  considerably  from  the 
design  requirements,  it  could  form  the 


basis  of  a  determination  that  the 
treatment  was  improperly  operated.  If 
the  temperature  data  show,  for  example, 
thai  for  significant  periods  of  time  the 
temperature  varied  considerably  from 
the  design  requirements,  the  Agency 
would  not  use  this  data  to  determine  the 
levels  of  performance  achievable  by 
BOAT. 

Ideally,  for  all  treatment  data  EPA 
will  have  associated  design  and 
operating  data.  However,  because 
treatment  performance  data  are  limited, 
EPA  may  use  treatment  performance 
data  for  which  there  are  few  or  no 
associated  design  and  operating  data.  In 
these  instances,  EPA  will  use 
engineering  judgement  based  on  a 
comparison  of  constituent 
concentrations  before  and  after 
treatment  to  determine  whether  the  data 
reflect  a  well-designed  and  operated 
treatment  system.  The  Agency  will  also 
use  a  statistical  outlier  analysis  to 
confirm  the  engineering  analysis.  An 
outlier  in  a  data  set  is  an  observation 
that  is  significantly  Afferent  from  the 
trend  in  the  data.  The  measure  of 
difference  is  determined  by  the 
statistical  method  known  as  the  Z-score. 
The  Z-score  is  calculated  by  dividing  the 
difference  between  the  data  point  and 
the  average  of  the  data  set  by  the 
standard  deviation.  For  data  that  are 
normally  distributed,  95.5  percent  (or 
two  standard  deviations)  of  the 
measurements  will  have  a  Z-score 
between  -2.0  and  2.0.  A  data  point 
outside  this  range  is  not  considered  to 
be  representative  of  the  population  from 
which  the  data  are  drawn.  The  Agency 
requested  comment  on  this  analysis  in 
its  September  5, 1986  Notice  of 
Availability  (51  FR  31783).  A 
comprehensive  discussion  of  this 
statistical  method  can  be  found  in  many 
statistics  texts  (see,  for  example. 
Statistical  Concepts  and  Methods  by 
Bhattacharyya  and  Johnson,  1977,  John 
Wiley  Publications,  NY).  The  Agency 
believes  this  approach  is  reasonable  in 
view  of  statutory  time  constraints. 

5.  Identification  of  "Best"  Demonstrated 
Available  Treatment  Technologies  and 
Determination  of  Treatment  Standards 

In  the  proposed  regulation.  EPA  based 
the  calculation  of  the  treatment 
standards  on  the  mean  of  all  data  points 
after  rejection  of  outliers  by  inspection. 
Commenters  criticized  the  proposed 
method  to  setting  treatment  standards 
stating  that:  (1)  EPA  did  not  account  for 
process  variability:  (2)  the  Agency  did 
not  explain  how  it  would  assess 
whether  a  treatment  system  was  well 
designed  and  operated;  and  (3)  the 
Agency  did  not  explain  how  it  would 
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determiiie  treatmeat  standaid*  wiien 
more  than  one  teduwlogy  applied  to  a 
waste.  In  response  to  these  comments. 
EPA  revised  its  Btethodok^  for 
establishing  treatment  standards.  The 
revised  approach  inoofporates  several 
statistical  methods  that  were  presented 
in  EPA's  Notice  of  Availabilify, 
September  5. 1986  (51  FK  317B3). 

a.  Aaafysis  ofvariaoDe.  EPA  is  mting 
the  statistical  method  known  as  analysis 
of  variance  in  the  determination  of  the 
level  of  performance  that  represents 
BDAT.  This  method  provides  a  measure 
of  the  differences  between  data  sets.  If 
the  differences  are  not  statistically 
different  die  data  sz\»  are  said  to  be 
homogeneoiis. 

This  method  may  be  used  in  two 
cases.  The  first  case  is  where  more  than 
one  technology  can  be  used  to  treat  a 
waste.  In  this  case,  the  analysis  of 
variance  method  would  be  used  to 
determine  whether  BDAT  would 
represent  a  level  of  performance 
achieved  by  only  one  technology  or 
represent  a  level  of  performance 
achievable  by  more  than  one  or  all  of 
the  technologies. 

If  the  Agency  found  that  the  levels  of 
performance  for  one  or  more 
technologies  are  not  statistically 
different  (i.e.,  the  data  sets  are 
homogeneous),  EPA  would  average  tlw 
long  term  perfonnance  values  achieved 
by  each  technology  and  then  multiply 
this  value  by  the  laigest  variability 
factor  associated  «vith  any  of  the 
acceptable  technologies.  £F  EPA  found 
that  one  technology  performs 
significantly  better  (Le..  the  data  sets  are 
not  homogeneous),  BDAT  would  be  the 
level  of  performance  achieved  by  the 
best  technology  moltiiriied  by  its 
variability  foctor. 

The  second  case  where  the  analysis  of 
variance  may  be  used  is  where  different 
wastes  with  common  constituents  are 
treated  with  the  same  technology.  The 
Agency  could  use  tiiis  statistfoal  method 
to  detennine  whether  separate  K)AT 
values  should  be  established  for  each 
waste  or  whether  the  levels  of 
performance  are  homogeneoos  and, 
therefore,  amenable  to  a  single 
concentration  level  for  a  given 
constituent 

To  determine  whether  any  or  all  of  the 
treatnwnt  performance  date  sets  are 
homogeieous  using  the  analysb  of 
variance  method,  it  is  necessary  to 
compare  a  calculated  "F  value"  to  w^at 
is  known  as  a  "critical  value".  These 
critical  values  are  available  in  most 
statistics  texts  (see  for  exam]^. 
Statistical  Concepts  and  Methods  by 
Bhattecfaaryya  and  Johnson,  1977,  John 
Wiley  Publications,  NY). 


When  the  F  value  is  less  than  the 
critical  vafaie,  all  treatment  data  sets  are 
hooiogeneous.  if  the  F  value  exceeds  the 
critical  value,  it  is  necessary  to  poform 
a  "pair  wise  F"  test  to  determine  if  any 
of  the  seta  are  homogeneous.  The  "pair 
vnse  F"  test  woold  be  done  for  all  of  the 
various  oondiinatioBs  of  date  sete  using 
the  sanw  method  and  equation  as  tfie 
general  F  test 

The  F  value  is  calculated  as  foUows: 

(i)  All  date  need  to  be  logtransfonned. 

(ii)  The  sum  of  the  date  pointa  for 
each  date  set  are  computed  (Ti). 

(iii)  Hie  statistical  parameter  known 
as  the  sum  of  the  squares  between  data 
sets  (SSB)  is  con^mted: 


SSB 


k        Ti2 


1=1        iij^ 
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where: 

k = number  of  treatiaeDt  techooiogifa 
njsiuimber  of  data  pointa  for  technology  i 
N=numbar  of  data  points  for  aU  technologies 
T=8um  of  data  pointa  for  all  technologiea 

(ivj  The  sum  of  the  squares  within 
date  seta  (SSW)  is  computed: 
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where: 

X|,=the  observations  (j)  for  treatment 
technology  (i) 

(v)  The  degrees  of  freedom 
corresponding  to  SSB  and  SSW  are 
calculated.  For  S^  the  degrees  of 
fi«edom  is  given  by  k-1.  For  SSW.  the 
degrees  of  freedom  is  given  by  N-k. 

(vi)  Using  the  above  parameters,  the  F 
value  is  calculated  as  follows: 


F= 


MSB 
MSW 


where: 

MSB=SSB/(k-l)  and 
MSW=SSW/(N-k). 

A  computational  table  summarizing 
the  above  parameters  is  shown  below. 

COMPUTATICHAL  TABLE  FOR  THE  F  VALUE 
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b.  Process  variability.  Since 
variability  in  performance  principally 
arises  from  inherent  mechanical 
limitations  in  maintaining  control 
parameters  at  the  optimum  setting, 
calculation  of  the  treatment  standard 
now  incorporates  a  process  vartability 
factor.  An  example  of  process 
variability  would  be  an  automatic  jAi 
control  system  used  to  maintain  tiie 
proper  pH  range  for  predpitetion  of  a 
toxic  metal  In  this  system,  a  pH  sensing 
device  provides  a  si^ial  to  the  controller 
that  the  pH  is  not  at  the  set  point  (Le., 
the  c^itimura  design  point).  Tlae 
controUer  then  changes  (either 
pneumatically  or  electrically)  the 
position  of  the  valve  that  supplies  &e 
reagent(s)  used  to  adjust  pH.  The 
Agency  would  consider  such  a  system  to 
be  well-(q>erated  provided  that  it  is 
properly  designed,  calibrated,  and 
maintained.  Nevertheless,  this  system 
cannot  be  operated  without  any 
variation  in  the  level  of  performance. 
Control  valves  are  not  mannfoctnred  in 
such  a  way  that  they  can  precisely  add 
the  exact  amount  of  reagent  needed  to 
be  at  the  set  point'  either  too  much  or 
too  little  reagent  will  be  added.  Also, 
there  is  a  lag  time  between  the  time 
when  the  sensing  device  detecte  a 
problem  and  the  time  that  die  controller 
adjusts  the  valve  to  the  correct  position. 
Additionally,  there  can  be  process 
upseto  that  require  greater  changes  to 
the  system  corresponding  to  greater 
variations  in  perfoimance.  Another 
source  of  variability  will  occur  during 
the  analysts  of  the  treatment  samples. 
Finally,  it  is  acknowled^  that  EPA 
approved  methods  will  exhibit  some 
degree  of  variability  in  test  resuhs  for 
identical  samples.  All  of  the  above 
variations  can  be  expected  to  occur  at 
well  designed  and  operated  treatment 
facilities.  Therefore,  setting  treatment 
standards  utilizing  a  variability  factor 
should  be  viewed  not  as  "relaxing" 
3004(m)  requirementa,  but  rather  as  a 
functfon  of  tfie  normal  variability  of  the 
treatment  processes.  A  plant  will  have 
to  be  designed  to  meet  tiie  mean 
achievable  treatment  performance  level 
in  order  to  be  assured  that  the 
performance  levels  remain  within  the 
limits  of  the  treatment  standard.  The 
Agency  will  calculate  a  variability 
factor  for  each  constituent  of  concern 
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within  a  waste  treatability  group  using 
the  statistical  calculation  presented  in 
the  Notice  of  Availability.  The  equation 
for  calculating  the  variability  factor,  as 
shown  below,  is  the  same  as  has  been 
used  by  EPA  for  the  development  of 
numerous  regulations  in  the  Effluent 
Guidelines  Program  under  the  Clean 
Water  Act. 


VF= 


MEAN 


where: 

VF=E8limate  of  daily  maximum  variability 
factor  determined  from  a  sample 
population  of  daily  data 

Cw=E8timate  of  performance  values  for 
which  99  percent  of  the  daily 
observations  will  be  below.  C»9  is 
calculated  using  the  following  equation: 
C99  =  Exp(y+2.33Sy)  where  y  and  Sy  are 
the  mean  and  standard  deviation, 
respectively,  of  the  logtransformed  data. 

mean  =  average  of  the  individual  performance 
values. 

EPA  is  establishing  this  figure  as  a 
daily  maximum  because  the  Agency 
believes  that  on  a  day-to-day  basis  the 
waste  should  meet  the  applicable 
treatment  standards.  In  addition, 
establishing  this  requirement  makes  it 
easier  to  check  compliance  on  a  single 
day.  The  99th  percentile  is  appropriate 
because  it  accounts  for  almost  all 
process  variability. 

6.  Dilution  Prohibition 

In  the  proposed  rule.  EPA  recognized 
that  successful  implementation  of  the 
land  disposal  restrictions  program 
required  that  dilution  be  prohibited  as  a 
partial  or  complete  substitute  for 
adequate  treatment  of  restricted  wastes. 
The  legislative  history  indicates  that 
such  a  prohibition  "is  particularly 
important  where  regulations  are  based 
on  concentrations  of  hazardous 
constituents."  (H.R.  Rep.  No.  198,  Part  I. 
98th  Cong..  1st  Sess.  38  (1983)). 

The  commenters  unanimously  support 
a  prohibition  on  dilution.  Their 
comments  indicate  a  concern  with 
dilution  after  the  waste  is  generated  but 
before  the  applicable  treatment 
standard  and  effective  date  have  been 
determined,  and  after  the  treatment 
standard  has  been  determined  but 
before  the  residuals  are  land  disposed.  It 
should  be  noted  that  this  prohibition 
does  not  affect  provisions  in  other  EPA 
regulations  which  may  allow  dilution  for 
other  purposes. 

a.  Dilution  before  determination  of  the 
applicable  treatment  standard  and 
effective  date.  One  commenter  urged 
EPA  to  prohibit  dilution  to  avoid  an 
effective  date.  Today's  rule  does  not 


include  this  provision.  EPA's  proposed 
prohibition  was  limited  to  dilution  for 
the  purpose  of  substituting  for  adequate 
treatment  under  section  3004(m).  A 
prohibition  on  dilution  for  the  purpose  of 
avoiding  an  effective  date  is  outside  the 
scope  of  this  proposal  and,  therefore, 
would  have  to  be  the  subject  of  a 
separate  proposal.  However,  as  noted  in 
the  waste  analysis  section  to  today's 
rule,  the  applicable  treatment  standards 
are  to  be  determined  by  generators  in 
accordance  with  §  288.7. 

b.  Dilution  to  meet  the  treatment 
standards.  One  commenter  suggested 
that  EPA  reiterate  that  dilution  with 
non-aqueous  agents  (e.g.,  flyash, 
sawdust,  or  other  materials)  is  also 
prohibited.  The  Agency  agrees  and 
intends  that  the  addition  of  any  other 
material,  either  liquids  or  non-liquids,  is 
prohibited  as  a  substitute  for  treatment 
under  section  3004{m). 

Several  commenters  expressed 
concern  that  some  treatment  processes 
(e.g.,  equalization  ponds),  which  require 
the  addition  of  other  materials  to 
physically  or  chemically  treat  the 
wastes,  would  be  prohibited.  As  stated 
in  the  preamble  to  the  proposed  rule  (51 
FR  1680),  the  Agency  recognizes  that 
many  treatment  methods  require  the 
addition  of  reagents.  These  reagents, 
however,  produce  physical  or  chemical 
changes  and  do  not  merely  dilute  the 
hazardous  constituents  into  a  larger 
volume  of  waste  so  as  to  lower  the 
constituent  concentration.  In 
establishing  BOAT,  EPA  considered 
dilution  which  is  a  normal  part  of  the 
production  process  or  a  necessary  part 
of  the  process  to  treat  a  waste.  The 
legislative  history  indicates  that  this  is 
consistent  with  congressional  intent  (see 
S.  Rep.  No.  284,  98th  Cong.,  1st  Sess.  17 
(1983)).  In  prohibiting  dilution  as  a 
substitute  for  adequate  treatment,  the 
Agency  does  not  intend  to  prevent  the 
regulated  community  from  adding 
materials  that  are  necessary  to  facilitate 
proper  treatment  in  meeting  treatment 
standards  (e.g..  adding  lime  to  neutralize 
or  precipitate  a  waste  prior  to  further 
treatment).  In  addition,  EPA  does  not 
intend  to  disrupt  or  alter  the  normal  and 
customary  practices  of  properly 
operated  treatment  facilities.  For 
example,  treatment  facilities  could  mix 
compatible  wastes  in  order  to  treat  (e.g., 
incinerate)  at  capacity  levels  rather  than 
treating  wastes  in  small  batches. 

c.  Dilution  of  rasiduals.  One 
commenter  recommended  that  the 
language  of  the  prohibition  should  be 
modified  to  reflect  that  the  prohibition 
on  dilution  also  applies  after  treatment. 
In  particular,  wastes  meeting  Subpart  D 
treatment  standards  must  not  be  mixed 


with  wastes  that  do  not  meet  such 
standards  in  order  to  achieve  the 
treatment  standard  lor  the  mixture.  EPA 
agrees  with  the  commenter  and  intends 
that  this  type  of  dilution  after  treatment 
or  at  any  other  time  is  prohibited  under 
§  268.3.  The  Agency  believes  that  the 
language  in  §  268.3  prohibiting  dilution 
"as  a  substitute  for  adequate  treatment 
to  achieve  compliance  with  Subpart  D" 
is  sufficiently  broad  enough  to  cover  this 
scenario. 

EPA  is  adopting  the  proposed 
prohibition  with  the  following 
modifications.  First,  the  prohibition 
extends  to  transporters  and  handlers 
which  were  inadvertently  excluded  from 
the  proposed  prohibition.  Since  the 
proposal  cited  legislative  history  which 
included  the  transportation  and 
handling  stages  within  the  prohibition  as 
the  basis  for  §  288.3,  the  Agency 
believes  that  the  favorable  comments 
indicate  support  for  such  a  modification 
which  conforms  more  closely  to 
congressional  intent.  In  addition, 
support  for  the  prohibition  was  very 
broad  and  did  not  indicate  any  intent  to 
treat  transporters  or  handlers 
differently.  EPA  believes  that  this 
modification  is  reasonable  and 
necessary  in  order  to  implement  this 
provision. 

Second,  the  prohibifion  extends  only 
to  the  act  of  dilution  Itself.  The  Agency's 
proposed  language  would  have 
prohibited  "attempted  dilution"  but  not 
dilution  itself.  This  is  clearly  not  what 
was  intended  by  EPA.  Overall,  the 
commenters  who  supported  the 
prohibition  expressed  concern  with  the 
act  of  dilution. 

B.  Comparative  Risk  Assessment  and 
Available  Treatment  Alternatives 

1.  Proposed  Use  of  Comparative  Risk 
Assessment 

EPA  proposed  the  use  of  comparative 
risk  analyses  as  part  of  its  evaluation  of 
treatment  technologies  in  conjunction 
with  establishing  treatment  standards. 
As  described  in  the  proposed  rule,  a 
number  of  criteria  affect  the 
determination  of  "available"  treatment 
technologies  for  the  purpose  of  setting 
treatment  standards.  Among  the  criteria 
considered  is  whether  application  of  a 
treatment  technology  (including  land 
disposal  of  treatment  residuals)  poses 
greater  risks  to  human  health  and  the 
environment  than  those  posed  by  direct 
land  disposal  of  the  waste.  Comparative 
risk  analyses  were  proposed  to  prevent 
situations  in  which  regulations 
restricting  hazardous  wastes  from  land 
disposal  would  encoivage  treatment 
technologies  posing  greater  risks  to 
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human  health  and  the  environment  than 
risks  posed  by  direct  land  disposal. 

2.  Agency  Response  to  Conunents 

The  majority  of  the  comments 
supported  the  concept  of  conducting 
comparative  risk  assessments.  However, 
several  comments  strongly  opposed  this 
concept.  Both  sets  of  commenters  had 
specific  criticisms  and  suggestions. 

The  commenters  who  objected  to  the 
use  of  comparative  risk  assessment 
stated  that  EPA  does  not  have  the 
authority  under  RCRA  to  conduct  such 
analyses.  The  Agency  disagrees  with  the 
commenters.  The  Agency  interprets  the 
provisions  in  section  3004(m)  to  direct 
EPA  to  set  treatment  standards  which 
minimize  threats  to  the  "environment" 
as  applying  to  all  media  (i.e.,  air,  land, 
and  water).  Because  there  is  no 
language  indicating  that  this  term  does 
not  include  all  media,  accordingly,  EPA 
does  not  believe  that  the  section  3004(m) 
standard  can  be  read  to  preclude 
comparative  risk  analyses.  Therefore, 
EPA  believes  that  Congress  did  not 
intend  that  risks  to  human  health  and 
the  environment  be  increased  as  a  result 
of  implementation  of  the  land  disposal 
prohibitions.  The  national  policy 
provision  in  section  1003  supports  this 
approach  in  stating  that  hazardous 
wastes  should  be  treated  in  order  to 
minimize  the  present  and  future  threat 
to  human  health  and  the  environment. 
Moreover,  this  provision,  as  well  as  the 
legislative  history  (e.g..  H.R.  Rep.  No. 
198,  Part  I,  98th  Cong..  1st  Sess.  32 
11983)),  does  not  focus  merely  on  the 
risks  of  land  disposal,  but  instead 
demonstrates  a  concern  for  the  toxicity 
and  mobility  of  hazardous  wastes  in  all 
media.  EPA  believes  that  it  is  desirable, 
reasonable,  and  consistent  with  the 
intent  of  Congress  to  include 
comparative  risk  assessments  in  the 
determination  of  available  technologies 
for  purposes  of  setting  technology-based 
treatment  standards. 

One  conunenter  felt  that  the  use  of 
comparative  risk  assessments  are 
reasonable,  but  questioned  whether  it  is 
appropriate  to  use  worst  case  scenarios 
in  assessing  the  relative  risks.  The 
suggested  approach  is  to  utilize  a 
"middle-of-the-road"  scenario  in 
evaluating  risks  at  both  land  disposal 
and  alternative  treatment  facilities.  In 
response  to  the  comment,  the  Agency  is 
not  using  best  or  worst  case  scenarios. 
Instead.  EPA  has  chosen  to  analyze 
several  land  disposal  and  treatment 
facilities  which  represent  high,  medium, 
and  low  exposure  sites.  High  risk,  low 
risk,  and  representative  waste  streams 
were  modeled  through  each  of  these 
facilities  in  order  to  capture  the  entire 
range  of  waste  site  scenarios. 


Several  commenters  were  critical  of 
EPA's  proposal  to  evaluate  population 
risk  in  assessing  comparative  risks.  The 
Agency  believes  it  useful  to  consider 
population  in  comparative  risk  analyses 
because  it  can  identify  sources  of 
increased  risks  where  a  comparison 
with  the  Maximum  Exposed  Individual 
(MEI)  risks  may  not  do  so.  For  example, 
the  MEI  risks  of  incinerating  certain 
wastes  may  be  low  in  comparison  to  the 
MEI  risks  of  land  disposal.  This  could  be 
due  to  few  people  living  in  the 
immediate  path  of  an  incinerator  plume. 
The  Agency  does,  however,  want  to 
consider  cases  where  there  may  be  a 
larger  population  affected  by  incinerator 
emissions. 

One  commenter  was  concerned  that 
the  treatment  methods  for  a  given  waste 
may  be  riskier  in  absolute  terms  than 
the  treatment  method  for  another  waste. 
Their  concern  was  that  the  riskier 
technology  could  be  used  to  define  the 
treatment  standard  as  long  as  the 
process  poses  comparatively  less  risk 
than  land  disposal.  In  the  context  of 
ensuring  that  the  land  disposal 
restrictions  do  not  shift  higher  risks  to 
other  media,  the  Agency  maintains  that 
comparative  risk  analyses  are  not  the 
proper  vehicle  for  making  absolute  risk 
determinations.  The  analyses  are  aimed 
at  assessing  whether  the  land  disposal 
of  a  given  waste  or  waste  stream  will 
pose  relatively  greater  risks  than 
alternative  treatment  technologies.  As 
stated  above,  if  the  alternative 
treatment  method  is  determined  to  be 
less  risky  than  land  disposal  it  will  be 
used  in  the  determination  of  BDAT.  The 
Agency  does,  however,  have  the 
authority  to  impose  additional  controls 
on  the  technology  if  it  later  determines 
that  the  actual  risks  are  unacceptable. 
Such  a  determination  could  lead  to 
either  a  modification  of  the  BDAT 
standard  or  the  imposition  of  additional 
standards  on  treatment  facilities. 

3.  Use  of  Comparative  Risk  Assessment 
in  the  Final  Framework 

Results  of  the  comparative  risk 
analysis  will  not  be  used  to  allow 
continued  land  disposal  of  untreated 
hazardous  waste.  As  discussed  in 
section  A  of  this  unit,  treatment 
technologies  that  are  determined  to  pose 
greater  risks  than  direct  land  disposal  of 
a  waste  will  be  considered 
"unavailable"  as  a  basis  for  estabhshing 
the  treatment  standard  for  the  waste. 

C.  Application  of  Standards 

1.  Leaching  Procedure 

a.  Final  decision.  The  Agency 
proposed  to  use  the  Toxicity 
Characteristic  Leaching  Procedure 


(TCLP)  to  determine  whether  applicable 
treatment  standards  have  been  met. 
Although  EPA  is  changing  its  overall 
approach  in  today's  final  rule  (i.e.,  from 
risk-based  decisions  to  technology- 
based  decisions),  the  Agency  will 
continue  to  require  the  use  of  the  TCLP 
to  determine  whether  a  waste  requires 
treatment  or  when  a  treated  waste 
meets  the  applicable  treatment 
standards.  Today  the  Agency  is 
promulgating  the  TCLP  with 
improvements  and  modifications  based 
on  the  comments  received  on  the 
proposed  rule,  as  well  as  applicable 
comments  received  on  the  Toxicity 
Characteristic  (TC)  proposed  rule  (51  FR 
21648.  June  13. 1986).  The  Agency  is 
promulgating  the  TCLP  in  today's  final 
rule  specifically  for  evaluation  of  the 
solvent  and  dioxin-containing  wastes. 
The  revised  TCLP  is  promulgated  as 
Appendix  I  to  Part  268. 

Because  the  Agency  is  continuing  to 
investigate  other  means  of  defining 
BDAT  (e.g..  a  definition  based  on  the 
concentration  of  hazardous  constituents 
in  the  waste,  at  least  in  the  case  where 
treatment  is  based  on  destruction).  EPA 
will  make  decisions  regarding  the 
applicability  of  the  TCLP  to  other 
restricted  wastes  according  to  the  final 
schedule  for  land  disposal  restrictions 
which  was  promulgated  on  May  28, 
1986.  In  addition,  the  Extraction 
Procedure  (EP)  will  continue  to  be  used 
in  determining  which  nonlisted  wastes 
are  hazardous  in  accordance  with  the 
EP  toxicity  characteristic  (40  CFR 
261.24).  The  Agency  expects  to 
promulgate  the  TC  by  eariy  1988. 

b.  Response  to  comments.  The  general 
comments  EPA  received  on  the  leaching 
test  as  it  applies  to  its  use  in  this 
rulemaking,  and  EPA's  response  to  these 
comments  are  summarized  below. 
Technical  and  procedural  comments  on 
the  TCLP,  and  related  issues  are 
summarized  and  addressed  in  a 
background  document  supporting  the 
use  of  the  TCLP  in  today's  final  rule 
(Ref.  3).  The  background  document  also 
summarizes  modifications  to  the  TCLP 
based  on  further  evaluation  of  the 
procedure. 

(1)  Use  of  the  TCLP  is  premature. 
Many  of  the  commenters  argued  that  use 
of  the  TCLP  was  premature.  Reasons 
that  were  given  include:  (i)  An 
inadequate  amount  of  time  was  given  to 
evaluate  the  method  and  its  impact  on 
current  waste  management  practices, 
due  to  the  unavailability  of  test 
equipment;  (ii)  the  institution  of  a  new 
test  would  impose  unreasonable  delays 
on  treatment  facilities  who  need  to  test 
the  wastes  prior  to  disposal:  and  (iii)  the 
test  had  not  been  properly  validated. 
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EPA  does  not  believe  that  these 
concerns  are  sufficient  reasons  to 
prevent  the  use  of  the  TCLP  in  today's 
regulation.  In  view  of  the  statutory 
deadlines.  EPA  was  aware  that  the  time 
avail.ible  for  public  review  of  the 
leaching  test  would  be  relatively  short. 
As  a  result,  during  the  course  of 
developing  and  evaluating  the  TCLP. 
public  presentations  were  held  to 
familiarize  interested  parties  with  the 
test  procedure,  in  order  to  facilitate  their 
evaluation  of  the  test 

In  addition,  most  of  the  equipment 
needed  to  conduct  the  TCLP  is  the  same 
as  that  used  for  the  existing  EP.  The 
only  "new"  equipment  is  the  Zero- 
Headspace  Extractor  (ZHE)  and 
ancillary  equipment  (e.g..  TEDLAR  bags 
and  gas-tight  syringes)  needed  for 
evaluation  of  volatile  organic 
compounds. 

In  addition  to  the  data  and 
information  made  available  to  the  public 
in  the  January  14. 1986  proposal, 
information  on  the  development  and 
evaluation  of  the  TCLP  was  provided  in 
the  toxicity  characteristic  proposed  rule. 
Further  supporting  information  on  the 
leaching  test  was  also  provided  through 
notices  of  availability  of  reports  on  July 
9. 1986  (51  FR  24856)  and  September  19. 
1986  (51  FR  33297).  EPA  received  over 
150  comments  on  the  TCLP  in  response 
to  these  proposals  and  notices.  These 
comments  were  considered  in  issuing 
today's  final  rule.  EPA.  therefore,  does 
not  agree  with  the  commenter's  claim 
that  they  have  not  had  adequate 
opportunity  to  evaluate  the  method.  The 
Agency  believes  that  adequate  data  has 
been  developed  and  noticed  for  public 
comment  to  allow  generators  to 
adequately  evaluate  the  procedure. 

Another  general  concern  expressed  by 
commenters  related  to  the  belief  that  the 
institution  of  a  new  test  would  present 
unreasonable  delays  on  treatment 
facilities.  Although  there  may  be  some 
delay,  EPA  does  not  believe  that  this 
would  be  caused  by  the  introduction  of 
a  new  testing  protocol  or  a  protocol 
requiring  new  equipment.  Some  form  of 
waste  analysis  is  required  in  order  to 
implement  the  land  disposal  restrictions 
rule.  EPA  anticipates  that  the  institution 
of  a  new  protocol  will  not  cause  delays 
beyond  those  required  to  perform  any 
waste  characterization.  The  procedures 
used  in  conducting  the  TCLP  are  very 
similar  to  the  existing  EP.  TTierefore.  the 
Agency  expects  that  laboratories 
familiar  with  the  EP  protocol  should 
have  little  problem  conducting  the  TCLP. 

Commenters  also  expressed  concern 
that  the  TCLP  was  not  ready  for 
application  because  the  method  had  not 
been  properly  tested  or  validated.  The 
TCLP  has  been  the  subject  of  an 


extensive  evaluetion.  EPA  has 
completed  both  intra-  and  inter- 
laboratory  (collaborative)  studies  of 
method  reproducibility  using  a  variety  of 
wastes.  Industry  groups  and  commercial 
laboratories  participated  in  EPA's  TCLP 
collaborative  evaluation.  In  addition,  the 
Electric  Power  Research  Institute  (EPRI) 
also  evaluated  the  TCLP  in  a 
collaborative  stady.  Finally,  six  industry 
associations  submitted  data  to  the 
Agency  from  a  oollaborative  study  of 
the  TCLP.  (The  results  of  these  studies 
are  detailed  in  the  TCLP  Background 
Document  supporting  today's  rule  (Ref. 
3)).  Based  on  all  these  efforts.  EPA 
believes  that  the  test  has  been 
sufficiently  evaluated. 

(2)  The  TCLP  is  inappropriate  for  use 
in  the  land  disposal  restriction's  rule. 
Approximately  one  third  of  all 
commenters  addressing  the  leaching  test 
argued  that  it  is  inappropriate  for  such 
use.  Specifically,  these  commenters 
argued  that  the  method  would  be 
inappropriate  as  a  means  to  evaluate 
Subtitle  C  hazardous  wastes  because  it 
wais  developed  based  on  a  municipal/ 
industrial  waste  codisposal  scenario. 

They  specifically  pointed  out  that 
hazardous  waste  landfills  do  not  contain 
municipal  wastes  and.  therefore,  that 
the  leaching  medium  within  these 
landfills  was  unlikely  to  contain  acetate 
or  acetic  acid,  common  degradation 
products  of  decomposing  refuse.  These 
commenters  further  suggested  that  a 
water  leaching  medium  would  be  more 
representative  of  a  Subtitle  C  disposal 
facility. 

Several  commenters  also  disagreed 
with  application  of  the  TCLP  because  of 
other  differences  between  Subtitle  C 
and  Subtitle  D  land  disposal  facilities. 
They  asserted  that  Subtitle  C  facilities 
differ  in  design  from  municipal  facilities 
in  several  respects,  including 
minimization  of  surface  and  ground 
water  intrusion  and  containment  of 
accumulated  fluids  through  the  30-year 
post-closure  period  beyond  the 
operating  life  of  the  facility.  They 
pointed  out  that  well-engineered 
hazardous  waste  land  disposal  units 
provide  a  physical-chemical 
environment  that  is  significantly 
different  from  the  municipal  landfill. 

EPA  recognizes  that  RCRA  Subtitle  C 
and  Subtitle  D  facilities  differ  in  many 
respects.  However,  commenters 
generally  addressed  only  the  fairiy 
narrow  example  of  a  well  engineered 
Subtitle  C  landfill  that  accepts  treated 
wastes  or  that  is  dedicated  to  a 
particular  waste.  Subtitle  C  facilities 
include  not  only  these  types  of  landfills 
but  also  existing  facilities  which  may  be 
unlined  or  which  may  contain  a  variety 
of  untreated  wastes.  The  current 


regulations  do  not  prohibit  the 
landfilling  of  mildly  acidic  wastes,  nor  is 
it  uncommon  to  put  liquid  acidic  wastes 
in  surface  impoundments.  Thus,  a 
significant  number  of  facilities  may  not 
conform  to  the  model  suggested  by  the 
commenters.  In  view  of  these 
differences,  EPA  does  not  believe  the 
commenters  have  shown  that  it  is 
unreasonable  to  assimie  that  wastes  in  a 
Subtitle  C  environment  may  be  subject 
to  mildly  acidic  conditions.  In  view  of 
these  factors,  and  considering  the  time 
constraints  imposed  on  the  Agency's 
issuance  of  land  disposal  regulations, 
EPA  believes  it  is  juetified  in  using  the 
TCLP  for  the  wastes  covered  by  today's 
rule. 

In  this  regard,  it  is  important  to  note 
that  the  leaching  of  the  organics  covered 
by  today's  rule  is  not  significantly 
effected  by  minor  changes  to  the 
predominantly  aqueous  leaching  media 
used  in  the  TCLP  (Ref.  24).  Thus,  the 
Agency  believes  it  is  being  prudent  in 
not  introducing  yet  another  leaching  test 
for  regulatory  application. 

(3)  Effect  of  the  TCLP  on  constituents 
other  than  solvents  and  dioxins. 
Because  today's  final  rule  addresses 
only  solvents  and  dioxins,  EPA  is  not 
responding  to  those  comments  dealing 
with  inoi^anics  at  this  time.  EPA  has 
received  substantial  comment  regarding 
the  TCLP's  use  of  a  '^stronger"  leaching 
fluid  for  wastes  of  moderate  to  high 
alkalinity,  and  the  need  for  particle  size 
reduction  of  all  wastes,  including 
monolithic  materials.  A  detailed 
discussion  is  availaUe  in  the  TCLP 
background  documeot. 

(4)  Potential  laboratory  capacity 
shortfall.  Several  commenters, 
anticipating  that  the  TCLP  may 
eventually  be  required  as  a  result  of 
both  the  land  disposal  restrictions 
program  and  the  toxicity  characteristic, 
were  concerned  over  a  potential 
laboratory  capacity  Aortfall.  They 
indicated  that  conmiercial  laboratories 
are  currently  backlogged  with  work,  and 
that  TCLP  requirements  under  both  rules 
would  make  the  situation  critical. 

We  disagree  with  these  commnenters. 
Many  commercial  laboratories  are 
presently  performing  TCLP  analyses.  For 
example,  over  20  laboratories  were 
involved  in  EPA's  TCU»  collaborative 
effort.  In  addition.  EPA  is  aware  that 
laboratories  have  been  in  the  process  of 
gearing-up  to  perform  TCLP  analyses, 
primarily  in  anticipation  that  the  TCLP 
will  be  required  as  part  of  both  the  land 
disposal  restrictions  rule  and  the 
toxicity  characteristic.  In  addition,  due 
to  the  phased  approach  for  the 
restrictions  rule,  and  the  fact  that  the 
toxicity  characteristie  will  not  be 
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promulgated  until  early  1988,  EPA 
believes  that  the  laboratory  capacity 
problem  will  not  be  as  severe  as 
commenters  suggest.  By  the  time  the 
toxicity  characteristic  becomes 
effective,  EPA  believes  that  sufficient 
laboratory  capacity  should  exist  to 
conduct  the  required  analyses.  Several 
commenters  agreed  with  EPA,  indicating 
that  there  are  (or  would  be)  a  sufficient 
number  of  laboratories  that  will  be  able 
to  perform  the  TCLP. 

(5)  TCLP  reproducibility.  EPA  also 
received  substantial  comments 
regarding  the  precision  or 
reproducibility  of  the  TCLP,  most  of 
which  were  critical  of  the  method's 
precision.  While  specific  comments 
regarding  method  precision  are 
addressed  in  the  TCLP  background 
document,  the  outcome  of  EPA's  general 
evaluation  of  these  comments  is 
presented  below. 

The  relevant  question  with  respect  to 
method  precision  is;  "is  the  method 
sufficiently  precise  for  its  intended 
application?"  In  other  words,  given  a 
particular  waste,  can  the  same 
conclusions  derived  from  results  of 
running  the  TCLP  in  one  laboratory  (i.e., 
are  treatment  levels  exceeded]  be 
reached  in  other  laboratories.  EPA 
believes  that  the  TCLP  is  sufficiently 
precise  in  this  application,  as  indicated 
below. 

A  total  of  three  separate  multi- 
laboratory  collaborative  evaluations  of 
the  precision  of  the  TCLP  were 
conducted  (Ref.  3).  One  of  these 
evaluations  was  sponsored  by  the 
Electric  Power  Research  Institute  (EPRI), 
and  was  limited  to  investigating  the 
precision  of  the  method  for  inorganic 
parameters  and  dealt  specifically  with 
utility  industry  wastes.  This  study  is 
unique  in  that  it  attempted  to  determine 
the  relative  contribution  to  total 
variability  due  to  the  three  major 
components  of  variability;  sampling 
variability,  analytical  variability,  and 
variability  due  to  the  TCLP  itself.  EPRI 
also  conducted  side  by  side 
comparisons  of  the  EP  to  the  TCLP.  This 
study  was  similar  to  a  study  EPRI  did  on 
the  EP  in  1979  (Ref.  3). 

EPRI's  evaluation  concluded  in 
general,  that  the  TCLP's  reproducibility 
was  equal  to  or  greater  than  that  of  the 
EP  (Ref.  3).  More  significantly,  EPRI 
found  that  the  most  frequently 
encountered  source  of  variability  in  the 
TCLP  extracts  was  the  analytical 
variabihty  associated  with  analysis  of 
duplicate  extracts  by  different 
laboratories.  EPRI,  however,  also 
indicated  that  the  interpretation  of 
results  may  depend  on  the  statistical 
approach  used  to  analyze  the  data. 
Nevertheless,  it  appears  that  regardless 


of  how  data  are  interpreted,  analytical 
variability  can  account  for  a  major 
source  of  variability  in  results. 

EPA's  collaborative  study  addressed 
the  conventional  bottle  extraction  (i.e., 
for  metals,  semi-volatile  organics,  and 
pesticides  and  herbicides)  and  the  Zero- 
Headspace  Extractor  (ZHE)  used  for 
volatile  organics.  The  results  of  this 
study,  noticed  in  the  September  21, 1986 
Federal  Register,  presented  the  full 
results  of  the  evaluation  for  the 
conventional  extraction,  and  a  summary 
of  the  results  for  the  ZHE  extraction. 
TTiis  report  has  since  been  finalized.  The 
general  conclusion  reached  in  this  study 
was  that  "the  TCLP  could  be  apphed 
consistently  by  a  diverse  group  of 
organizations." 

The  third  collaborative  effort  was 
sponsored  by  six  industry  trade 
associations,  and  dealt  with  both  the 
conventional  bottle  extraction  and  the 
ZHE.  This  study  also  compared  the 
precision  of  the  EP  to  the  TCLP,  and,  like 
the  EPRI  study,  concluded  that  the 
precision  of  the  TCLP  was 
approximately  the  same  as,  or  slightly 
better  than,  that  of  the  EP.  This  study 
further  concluded,  however,  that  the 
TCLP  procedure  was  not  a  precise  test, 
but  attributed  the  major  source  of 
variability  to  the  "lack  of  homogeneity 
of  wastes  and  the  resulting  difficulty  in 
obtaining  representative  samples  . . ." 
One  comment  received,  however  (from 
one  of  the  participating  trade 
associations),  concluded  that  the 
association's  study  seemed  to  be 
consistent  with  the  EPA  effort  in  that  the 
data  for  metals  and  non-volatile 
organics  showed  adequate 
reproducibility,  and  that  the 
"preliminary"  data  for  volatile  organics 
also  indicated  adequate  reproducibility. 

EPA  believes  that  these  three  efforts 
adequately  demonstrate  the  precision  of 
the  TCLP,  and  also  support  EPA's 
contention  that  precision  over  the 
existing  EP  has  been  improved. 
Specifically,  these  studies  show  that 
considering  the  variability  contributed 
by  both  sampling  and  analytical 
variability,  the  TCLP  can  be  applied 
consistently  among  laboratories  with 
reasonable  precision. 

Nevertheless,  EPA  agrees  with  the 
conclusion  in  the  industry  association 
study  that  sampling  variability  is  likely 
to  be  the  most  significant  contribution  to 
total  variability.  (EPA  is  also  concerned, 
to  a  lesser  extent,  with  the  contribution 
of  analytical  variability.)  Further,  EPA 
believes  that  sampling  variability  may 
actually  be  more  of  a  problem  than 
indicated  in  these  studies.  Whereas 
extra  efforts  are  usually  made  in 
collaborative  studies  to  minimize 
variabihty  due  to  the  samples,  such 


efforts  are  not  always  entirely 
successful.  When  samphng  for  waste 
analyses  or  characterizations,  it  is  likely 
that  sample  representativeness  will  not 
receive  the  same  close  attention  that  it 
receives  during  collaborative  efforts. 

EPA  believes  that  the  best  way  to 
deal  with  the  variability  problem  is  to 
take  multiple  "representative"  samples 
of  wastes  following  a  well-developed 
sampling  plan,  and  to  subject  these 
samples  to  the  intended  analyses. 
Following  fairiy  simple  and  fundamental 
statistical  concepts,  the  results  can  then 
be  subjected  to  a  statistical  evaluation 
designed  to  determine  whether 
apphcable  regulatory  levels  are 
exceeded  with  a  certain  degree  of 
confidence  (e.g.,  the  upper  limit  of  the  90 
percent  confidence  interval).  This 
approach  is  detailed  in  Chapter  9  of 
EPA's  3rd  edition  of  its  solid  waste 
testing  manual  (Test  Methods  For 
Evaluating  Solid  Waste— SW-846), 
which  is  complete  with  several  easy 
ways  to  follow  example  (Ref.  3). 

(6)  Applicability  of  the  TCLP  to  multi- 
phasic (oily)  wastes.  EPA  has  also 
received  substantial  comment  on  the 
applicability  of  the  TCLP  to  oily  wastes. 
Commenters  were  both  concerned  that 
the  TCLP  would  not  distinguish  "liquid" 
oils  from  solid  materials,  resulting  in 
little  or  no  filtration  of  oil  through  the 
TCLP's  glass  fiber  filter  (OFT),  and  that 
the  TCLP's  OFF  would  treat  these  oils  as 
liquids,  resulting  in  too  much  oil  passing 
through  the  filter.  These  commenters 
further  criticized  the  TCLP  because  it 
treated  aqueous  liquids  and  non- 
aqueous (oily)  liquids  in  an  identical 
manner,  when  these  commenters 
perceived  these  liquids  to  behave 
differently  in  the  environment. 

Materials  which  filter  through  the  OFF 
are  defined  as  liquids  and  are  analyzed 
directly,  whereas  the  "solid"  portion  of 
the  waste  (i.e..  that  portion  which  does 
not  pass  through  the  GFF)  is  extracted 
with  an  amount  of  extraction  fluid  equal 
to  twenty  times  its  weight.  This 
differentiation  is  especially  critical  for 
oily  wastes  (which  are  known  to  pose 
filtration  problems,  especially  with  the 
EP's  membrane  filter),  as  exceedance  of 
the  treatment  level  can  depend  very 
heavily  on  whether  the  "liquid  oil" 
within  the  waste  is  defined  as  a  liquid 
(passes  through  the  GFF  and  is  analyzed 
directly),  or  is  defined  as  a  solid  (does 
not  filter  and  is  extracted  with  twenty 
times  its  weight  of  extraction  fluid). 

EPA  agrees  that  this  is  a  difficult  issue 
and  believes  that  it  is  important  that  the 
TCLP  be  capable  of  indicating  the 
movement  of  oily  material,  as  these 
materials  have  been  known  to  migrate 
from  wastes. 
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Data  is  available  which. suggest*  that 
the  TCLP's  GFP  more  tea^y  passes  oily 
material  than  does  the  EFs  membrane 
filter.  In  developing  the  TCLP,  EPA 
investigated  eleven  wastes  in  its 
lysimeter  evaluations,  three  of  which 
were  oily  wastes  (Ref.  24).  During  this 
phase  of  the  research,  it  was 
demonstrated  that  oil  is  capable  of 
migrating  from  the  "solid"  matrix  of  the 
waste  as  droplets. 

While  the  GFF  was  selected  mainly 
for  operational  reasons,  the  research 
also  indicated  that  it  was  consistently 
more  efficient  at  detecting 
contamination  due  to  movement  of  the 
oil  than  was  the  EP's  membrane  filter. 
The  GFF  is  therefore  expected  to 
provide  a  more  reasonable 
differentiation  between  liquids  and 
solids. 

While  the  GFF  then,  is  an 
improvement  upon  the  EP's  membrane 
filter,  in  terms  of  its  ability  to  pass  oils. 
EPA  is  continuing  to  investigate  if  the 
TCLP's  filtration  regime  should  be 
altered  to  better  predict  movement  of 
the  oily  phase  of  a  waste.  Upon 
completion  of  these  evaluations.  EPA 
may  propose  modifications  to  the  TCLP 
specifically  for  wastes  containing  oily  or 
other  non-aqueous  liquids.  In  the 
meantime,  given  the  GFFs  ability  to 
better  indicate  the  movement  of  oil.  EPA 
believes  that  the  TCLP's  filtration 
regime  will  be  sufficiently  capable  of 
indicating  whether  oily  wastes  meet  the 
treatment  levels. 

(7)  Complexity  of  TCLP.  Several 
commenters  were  also  concerned  that 
the  TCLP  is  too  complex  and  too 
dependent  on  the  use  of  skilled 
personnel  and  specialized  equipment 
like  the  ZHE.  Many  of  these  commenters 
suggested  changes  to  the  ZHE  protocol. 
Commenters  further  asserted  that  the 
procedure  was  overly  burdensome, 
especially  for  wastes  containing  solids 
and  multiple  liquid  phases. 

As  indicated  previously,  the  TCLP 
involves  two  separate  procedures  with 
differing  equipment.  The  conventional 
bottle  extraction  conducted  for  "non- 
volatile "  constituents  is  much  simplified 
over  the  EP  protocol.  In  fact,  one  of  the 
conclusions  of  the  EPRI  collaborative 
TCLP  study  was  that  "the  main 
advantage  of  the  TCLP  appears  to  be  in 
the  ease  of  use."  The  TCLP  extraction 
for  volatiles,  involving  the  ZHE,  is 
agreeably  more  complicated  than  the 
conventional  extraction,  The  two 
protocols,  however,  are  very  similar, 
and  EPA  believes  that  analysts  familiar 
with  the  EP  method  will  have  little 
problem,  successfully  conducting  the 
TCLP.  As  with  any  new  procedure,  there 
will  be  some  learning  involved, 
especially  with  regard  to  the  ZHE 


device.  Familiarization  with  the  device 
should  be  fairly  rapid,  however. 

EPA  has  alsa  taken  steps  to  simplify 
the  procedure,  both  on  our  own  further 
evaluation  of  the  method,  and  in 
response  to  the  comments  received  on 
the  method.  EPA  is  also  considering 
further  simplification  of  the  ZHE 
protocol,  as  indicated  in  the  background 
document.  Finally,  while  EPA  believes 
that  the  protocol  can  be  successfully  run 
by  technicians  and  analysts,  as  with  any 
waste  characterization  (including  the 
EP).  the  oversight  of  skilled  chemists  is 
always  essential. 

(8)  Operational  difficulty  of  the  TCLP 
with  some  waste  types.  EPA  has 
received  many  comments  addressing  the 
operational  difficulties  perceived  in 
performing  the  TCLP  on  some  waste 
types.  For  example,  EPA  is  aware  that 
the  TCLP  will  be  more  difficult  to 
perform  on  wastes  containing 
immiscible  liquid  phases,  and  on  wastes 
which  contain  low  percent  solids  (e.g., 
<5  percent  solids).  EPA  is  also  aware 
that  the  ZHE  device  may  be  difficult  to 
clean  after  extraction  of  a  particularly 
contaminated  waste. 

To  help  generators  in  dealing  with 
these  problems  in  a  consistent  manner. 
EPA  is  in  the  process  of  preparing  a 
guidance  section  for  the  TCLP.  that  will 
offer  suggestions  on  the  best  way  to  deal 
with  these  problems.  In  addition,  this 
guidance  will  offer  suggested  reporting 
forms  for  recording  results,  and  will  also 
contain  helpful  suggestions  in  dealing 
with  minor  problems.  This  guidance 
section  will  accompany  the  method 
when  it  is  published  in  SW-646.  The 
background  doaiment  supporting  the 
TCLP  provides  more  detail  regarding  the 
content  of  the  guidance  section,  along 
with  responses  to  comments  addressing 
technical  and  procedural  issues  (Ref.  3). 

(9)  Specific  wastes  and  compounds. 
Many  commenters  also  expressed  their 
concern  that  application  of  the  TCLP 
would  be  inappropriate  for  their  specific 
wastes.  These  commenters.  however 
were  most  concerned  with  inorganic 
constituents  and  the  effect  of  the  acetic 
acid  (used  in  the  TCLP)  on  these 
constituents.  These  commenters 
asserted  that  their  wastes  were  not 
managed  in  municipal  landfills  (which 
the  acetic  acid  is  designed  to  simulate) 
and  thus,  that  the  use  of  acetic  acid 
would  be  inappropriate.  As  mentioned 
earilier.  since  today's  rule  applies  only 
to  solvents  and  dioxins,  and  since  the 
TCLP  is  only  used  in  the  rule  as  a 
monitoring  technique.  EPA  is  not 
responding  to  these  comments  at  this 
time. 

Similar  comments  were  received 
which  assert  that  reproducibility  testing 
performed  on  the  TCLP  should  have 


been  dcme  with  "their  wastes."  EPA 
would  like  to  reemphasize  that  these 
were  two  outside  evaluations  of  the 
TCLP  (Ref.  3).  Nonetheless.  EPA 
believes  that  it  would  be  unnecessary  to 
conduct  precision  studies  on  all  wastes 
that  may  be  subject  to  the  TCLP.  This 
would  be  a  waste  of  resources.  Rather, 
in  precision  studies,  it  is  more  important 
to  test  a  range  of  wastes,  in  terms  of 
physical  and  chemical  characteristics. 
Between  all  the  investigations 
conducted  on  the  TCLP,  a  wide  variety 
of  wastes  have  been  tested,  including 
those  that  would  sufficiently  challenge 
the  procedure,  such  as  oily  (multi- 
phasic) wastes.  This  is  important,  as 
many  of  these  commenters  were 
specifically  referring  to  oily  wastes.  EPA 
believes  that  the  TCLP  has  been 
sufficiently  tested  on  a  variety  of 
wastes. 

Other  commenters  were  concerned 
that  the  TCLP  would  be  inefficient  at 
extracting  chlorinated  (volatile) 
compounds,  as  they  observed  that 
during  the  research  EPA  conducted  to 
develop  the  TCLP,  dilorinated 
compounds  were  extracted  in  the 
laboratory  procedure  at  levels 
significantly  less  than  the  levels 
expected  (Ref.  24).  BPA  acknowledged 
the  poor  extraction  of  volatile 
compounds  in  general  during  this 
research.  These  results  led  EPA  to  the 
conclusion  that  volatiles  were  being  lost 
to  the  headspace  within  the 
conventional  (bottle)  extraction  and  as  a 
result  of  the  air  pressure  filtration. 
Consequently,  the  Agency  determined 
that  a  device  which  precludes 
headspace  and  enables  the  use  of  piston 
pressure  for  liquid/soUd  separation  was 
necessary,  and  the  Zero-Headspace 
Extractor  was  developed  to  minimize 
the  loss  of  volatiles. 

2.  Testing  and  Recordkeeping 

Under  the  framework  being  finalized 
today,  determination  of  whether  a 
hazardous  waste  treatment  residue 
requires  further  treatment  prior  to  land 
disposal  generally  depends  on  whether 
the  concentration  of  constituents  in  an 
extract  from  the  watte  (using  the  TCLP) 
exceeds  the  applicable  treatment 
standards.  Because  this  determination  is 
critical  to  the  scheme,  EPA  is  imposing 
certain  waste  testing/analysis 
requirements. 

In  the  proposed  rule,  the  Agency 
solicited  comments  on  the  issue  of  who 
should  bear  responsibility  for  testing 
restricted  wastes  and  certifying  that  the 
wastes  meet  the  applicable  treatment 
standards.  The  commenters  were 
equally  divided  on  these  issues.  Some 
commenters  believed  that  the  generator 
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should  be  re«poiisible  for  te«ti^ 
certification,  and  recordkeeping.  Others 
agreed  with  the  proposed  approach 
requiring  the  disposal  facility  to  certify 
that  the  wastes  meet  the  treatment 
standards. 

Because  the  approach  promulgated 
today  does  not  cap  BOAT  with 
screening  levels,  more  wastes  will 
require  treatment  to  meet  the  specified 
treatment  standards.  Tlie  Agency 
believes  that  the  sluft  towards  treatment 
of  restricted  wastes  will  place  an 
increased  responsibility  on  treatment 
facilities  to  ensure  that  treated  wastes 
meet  the  specified  treatment  standard. 
Although  the  provisions  in  section 
3004(m)i[2)  place  the  ultimate 
responsibility  on  the  disposal  facility  to 
ensure  that  only  wastes  whidi  meet  the 
treatment  standards  are  land  disposed, 
the  Agency  believes  that  testing  and 
certification  by  the  treatment  facility  is 
critical  to  implemention  of  the 
regulatory  program,  llius,  the  Agency  is 
requiring  that  the  treatment  focility 
provide  waste  analysis  data  showing 
that  a  waste  meets  the  applicable 
treatment  standard  to  ensure  that  only 
wastes  which  meet  the  standards  will 
be  transported  to  disposal  facilities.  In 
cases  where  the  generator  is  shipping  a 
waste  directly  tu  the  disposal  facility 
(i.e.,  the  waste  naturally  meets  the 
treatment  standard,  or  has  been  treated 
on-site),  the  generator  is  responsible  for 
testing  and  recordkeeping.  However,  the 
disposal  facility  has  the  ultimate 
responsibility  to  ensure  that  all 
restricted  wastes  meet  applicable 
treatment  standards  before  being  land 
disposed.  The  disposer  also  is  required 
to  maintain  all  records. 

The  rules  promulgated  today  are  not 
intended  to  shift  respcmsibility  for 
improper  disposal  to  the  generator.  Of 
course,  nothing  in  these  rules  prevents 
the  generator  and  disposer  fitHn  entering 
into  a  private  agreement  to  allocate 
liability  in  the  event  that  prohibited 
wastes  are  land  disposed. 

a.  Generator  requirements.  For 
today's  final  rule,  the  generator  of  a 
restricted  waste  must  notify  the 
treatment  facilify  in  writing  oi  the 
appropriate  treatment  standard  fm  the 
waste.  The  generator  may  msyke  this 
determination  based  on  waste  analysis 
data,  knowledge  of  the  waste,  or  both. 
Where  this  determination  is  based 
solely  on  the  gener8t(M''8  knowledge  of 
the  waste,  the  Agency  is  requiring  that 
the  generator  maintain  in  the  facility 
operating  record  all  supporting  data 
used  to  make  this  certification.  A  waste 
analysis  must  be  conducted  if  there  is 
reason  to  believe  that  the  composition  of 
the  waste  has  changed  or  if  the 


treatment  process  has  changed.  The 
notification  must  specify  the  EPA 
Hazardous  Waste  Numbo-,  the 
applicable  treatment  standard,  the 
manifest  number  associated  with  the 
shipment  of  waste,  and  the  waste 
analysis  data  (if  available).  The  notice 
must  be  placed  in  the  operating  record 
of  the  treatment  facility  along  with  a 
copy  of  the  manifest.  Generators  who 
are  also  treatment  storage,  and  disposal 
facilities  must  plaf«  the  same 
information  in  the  operating  record, 
although  a  formal  notification  and 
manifest  is  not  required. 

According  to  the  provisions  in  S  2G&.7, 
a  generator  who  determines  that  a 
waste  can  be  land  disposed  without 
treatment  must  submit  to  the  disposal 
facihfy  a  certification  statement  and  a 
notice  which  contains  the  EPA 
Hazardous  Waste  Number,  the  manifest 
number,  the  applicable  treatment 
standardfs),  and  the  waste  analysis  data 
(if  available)  or  cross  references  to 
relevant  data  submitted  at  an  earlier 
time.  The  certification  is  required  only  in 
cases  where  the  generator  is 
representing  that  the  waste  meets  the 
treatment  standard.  Generators  who 
dispose  on-site  must  put  the  same 
information  in  the  operating  record 
(except  for  the  manifest  number). 

b.  Treatment  facility  requirements. 
"Hie  treatment  facilify  is  responsible  for 
treating  the  restricted  waste  to  the  level 
specified  in  the  applicable  treatment 
standard.  An  off-site  treatment  facilify 
must  obtain  the  required  data  from  the 
generator  prior  to  treatment  and  place 
that  data  in  the  operating  record. 

Treatment  residues  must  be  tested 
prior  to  land  disposal  according  to  the 
requirements  of  the  treatinent  facilify's 
waste  anafysis  plan  to  detennine  if 
treatment  has  achieved  the  required 
levels. 

For  instance,  if  the  waste  analysis 
plan  calls  for  testing  of  each  batch  of 
waste  firom  an  incineration  process, 
these  data  must  be  submitted  to  the  land 
disposal  facility  along  with  the 
certification  statement.  If  a  particular 
generator's  waste  does  not  vary  and  is 
consistenUy  treated  by  the  same 
treatment  facility  using  the  same 
treatment  process,  ^e  treatment 
facility's  waste  analysis  plan  may 
require  less  fi«quent  testing  of  the 
treatment  residue.  It  should  be 
emphasized  that  a  waste  analysis  must 
be  conducted  if  there  is  any  reason  to 
believe  that  the  composition  of  the 
waste  has  changed  or  if  the  treatment 
process  has  changed. 

Each  waste  ahqiment  must  be 
accompanied  by  a  certification 
statement  including  cross  refierences  to 


any  relevant  data  submitted  at  an 
earlier  time,  and  a  notice  which  includes 
the  EPA  Hazardous  Waste  Number,  the 
manifest  number,  the  applicable 
treatment  standard(s),  and  waste 
analysis  data  (if  available).  The  disposal 
facihfy  must  place  the  certification 
notice  and  accompanying  data  in  the 
operating  record  A  treatment  facilify 
that  disposes  on-site  must  put  the  same 
information  in  the  operating  record 
(except  for  the  manifest  number). 

c.  Land  disposal  facility  requirements. 
The  disposal  facility,  which  is  ultimately 
responsible  for  verifying  that  only 
wastes  meeting  the  tivatinent  standards 
are  land  disposed,  must  maintain  all 
dociunentation  that  the  waste  has  been 
treated  in  accordance  with  the 
standards.  If  generation,  treatment,  and 
disposal  all  occiu-  at  the  same  site,  all 
testing  records  must  be  placed  in  the 
operating  record.  The  Agency  believes 
that  this  approach  will  produce  the 
desired  result — an  assurance  that 
wastes  placed  in  land  disposal  units 
have  met  the  appUcable  treatment 
standards. 

The  testing  and  recordkeeping 
requirements  promulgated  in  today's 
rule  do  not  relieve  the  generator  of  his 
responsibiUfy  under  40  CFR  262.20  to 
designate  a  faciUty  on  the  manifest 
which  is  permitted  to  accept  the  waste 
for  off-site  management. 

d.  Implementation  affinal  rule.  To 
implement  the  additional  waste  testing/ 
analysis  standards,  the  Agency  has 
included  a  reference  to  the  requirements 
of  40  CFR  Part  268  in  the  general  waste 
analysis  requirements  of  40  CFR  264.13 
(a)(1)  and  {b)(6)  for  permitted  facilities, 
and  in  40  CFR  265.13  (a)(1)  and  (b)(6)  for 
interim  status  fadhties.  Consistent  with 
the  current  a^iroach  to  waste  analysis 
requirements  in  Parts  264  and  265.  the 
Agency  has  added  these  specific  waste 
analysis  requirements  in  today's  final 
rule  that  must  be  incorporated  into  the 
general  waste  analysis  as  a  separate 
section  in  Part  288.  The  Agency  has  also 
revised  the  operating  record 
requirements  in  40  CFR  284.73  and  40 
CFR  26&73  to  incUcate  that  waste 
analyses  conducted  pursuant  to  such 
requirements  must  be  recorded  and 
maintained  in  the  land  disposal  facility's 
operating  record. 

e.  Waste  analysis.  Wastes  must  be 
tested  in  accordance  with  a  facilities 
waste  analysis  plan.  Where  treatment 
standards  are  expressed  as  a 
concentration  in  a  waste  extract,  EPA  is 
requiring  that  die  TCLP  be  used  to 
determine  whether  the  waste  meets  the 
treatment  standard  (see  Appendix  I  to 
Part  266).  Guidance  on  methods  for 
waste  sampling  and  analysis  is  provided 
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in  Test  Methods  for  Evaluating  Solid 
Wastes,  2nd  Edition.  EPA  Document 
SW-846. 1982.  as  amended.  In  addition, 
guidance  on  the  preparation  of  waste 
analysis  plans  is  provided  in  Waste 
Analysis  Plans.  A  Guidance  Manual. 
September  1984.  A  revised  ediUon  of 
this  waste  analysis  plan  (WAP) 
guidance  is  forthcoming. 

The  current  WAP  guidance  describes 
four  basic  components  of  the  waste 
analysis  plan.  It  discusses  how  the 
owner  or  operator  of  a  treatment, 
storage,  or  disposal  facility  should 
describe: 

(1)  Specific  wastes  that  will  be 
managed; 

(2)  Waste-associated  properties  that 
are  of  concern  in  ensuring  safe  and 
effective  management; 

(3)  Specific  waste  parameters  that 
must  be  quantified  before  waste  is 
accepted  for  treatment,  storage  and/or 
disposal; 

(4)  Methods  and  frequency  of 
sampling  and  analysis  required  to 
obtain  the  data  on  waste 
characterization  and  the  attendant 
quality  control/quality  assurance 
procedures. 

For  the  purposes  of  compliance  with 
the  land  disposal  restrictions  rule,  a 
waste  analysis  plan  for  an  off-site 
disposal  facility  must  address  the 
procedures  for  screening  incoming 
shipments  of  waste  to  ensure  that 
wastes  received  conform  to  the 
certification  made  by  the  generator  or 
treatment  facility.  That  is.  the  waste 
analysis  plan  must  address  the 
procedures  necessary  for  determining 
whether  an  extract  of  the  waste  or 
treated  waste  meets  the  treatment 
standards. 

These  testing  requirements  for 
treatment  residuals  apply  to  generators 
who  treat,  store,  and  dispose  onsite. 
Less  frequent  testing  may  be  appropriate 
when  there  are  fewer  and  less  variable 
waste  streams  at  combined  facilities, 
but  waste  must  be  tested  if  the 
composition  or  treatment  method 
changes.  In  developing  these  waste 
analysis  plans,  the  Agency  recommends 
that  the  land  disposal  facilities  follow 
the  general  guidelines  in  the  WAP 
guidance. 

For  each  waste  stream,  the  waste 
constituents  regulated  under  the  land 
disposal  restrictions  rule  must  be 
comprehensively  analyzed.  Although  the 
frequency  of  testing  will  depend  to  some 
extent  upon  the  variability  of  the  waste 
stream,  the  Agency  recommends  that  a 
comprehensive  analysis  of  each  waste 
stream  be  performed  at  least  annually 
by  the  generator  or  treater.  When  the 
comprehensive  analysis  is  performed, 
however,  it  must  contain  data  on  all  the 
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applicable  constituents  in  Subpart  D  so 
that  the  owner/operator  will  be  able  to 
determine  whether  the  waste  meets  all 
applicable  treatment  standards.  If  the 
owner/ opera  tor  of  the  land  disposal 
facility  does  not  receive  this  information 
in  writing  fi-om  the  generator  or 
treatment  facility,  he  must  perform  the 
analysis  to  determine  whether  the  waste 
meets  the  treatment  standards 
according  to  the  waste  analysis  plan. 
The  test  results  of  this  comprehensive 
analysis  must  be  placed  in  the  land 
disposal  facility's  operating  record. 

The  Agency  believes  that  this 
approach  is  consistent  with  existing 
industry  practioe.  Off-site  land  disposal 
facilities  already  require  extensive 
waste  analysis  Information  from  the 
generator  or  treatment  facility  before 
they  initially  accept  hazardous  wastes 
for  disposal. 

Finally,  by  requiring  that  all  waste 
analyses  be  placed  in  the  operating 
record,  the  owners/operators  will  be 
able  to  demonstrate  compliance  with  the 
waste  analysis  requirements  in  §  268.7. 
Where  the  treatment  standard  for  the 
applicable  waste  is  a  specified  method 
of  treatment,  the  last  facility  to  treat  the 
waste  must  send  a  certification  to  the 
land  disposal  facility  that  the  waste  has 
been  treated  using  the  specified 
technology.  The  certification,  which  is  to 
be  placed  in  the  land  disposal  facility's 
operating  record,  must  include  the 
statement  required  under  §  268.7(b)(1). 

3.  RCRA  Facilities  Operating  Under  a 
Permit  or  Interim  Status 

These  regulations,  when  they  become 
effective,  will  place  an  increased 
demand  on  existing  hazardous  waste 
treatment  facilities.  EPA  believes  that  it 
is  important  for  these  facilities  to  have 
the  regulatory  flexibility  to  add 
restricted  wastes  to  their  treatment 
inventories  quickly.  This  flexibility  is 
necessary  to  permit  the  prompt 
treatment  of  restricted  wastes. 

Treatment  facilities  operating  under 
interim  status  are  generally  provided 
with  the  flexibility  to  handle  new 
wastes  by  40  CFR  270.72.  which 
specifies  permissible  changes  during 
interim  status.  Under  this  section, 
interim  status  facilities  may  add  new 
wastes,  increase  design  capacity  (if  they 
can  demonstrate  a  lack  of  available 
capacity),  or  make  changes  in  treatment, 
storage,  or  disposal  processes  (if  the 
changes  are  necessary  to  comply  with 
Federal  regulations  or  State  or  local 
laws).  40  CFR  270.72(e),  however,  limits 
these  changes  to  alterations  and 
expansions  of  a  facility  that  do  not 
exceed  50  percent  of  the  capital  cost  of  a 
comparable  new  facility.  In  cases  where 
changes  exceed  SO  percent,  the  changes 


cannot  be  made  until  the  facility 
receives  a  RCRA  permit. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  requested  comments  on 
whether  an  amendment  to  40  CFR  270.72 
is  necessary  to  provide  interim  status 
facilities  the  flexibility  to  manage 
restricted  wastes.  BPA  received  few 
comments  recommending  such  a  change, 
however,  the  commenters  did  not 
provide  data  indicating  that  this 
provision  would  prevent  modifications 
needed  in  order  to  comply  with  today's 
rule.  The  Agency  is  reviewing  this  issue 
and  will  modify  40  CFR  270.72,  if 
needed,  by  promulgating  a  rule  at  a  later 
date.  However,  at  this  time,  we  believe 
that  40  CFR  270.72  allows  sufficient 
flexibility  for  interim  status  facilities  to 
readily  manage  restricted  wastes. 

Treatment  facilities  operating  under  a 
permit  have  significantly  less  flexibility 
to  make  changes  than  interim  status 
treatment  facilities.  Under  current 
regulations,  these  facilities  may  add 
new  wastes  or  change  treatment, 
storage,  or  disposal  processes,  usually 
through  major  permit  modifications. 
Major  permit  modifications,  which  are 
substantially  the  same  as  permit 
issuance  procedures,  require  a  draft 
permit,  public  notice  and  comment,  and 
opportunity  for  a  public  hearing.  In 
many  cases,  these  procedures  can  be 
time-consuming  and  may  discourage 
facilities  from  changing  permit 
conditions  to  treat  restricted  wastes, 
thereby  limiting  available  treatment 
capacity. 

To  provide  ;p'eater  flexibility  to 
permitted  facilities,  the  Agency 
proposed  to  allow  treatment  facilities  to 
manage  restricted  wastes  not  listed  in 
their  permit  after  a  minor  permit 
modification  (51  FR 1692).  The  EPA 
received  several  comments  on  this  issue. 
In  general,  industry  supported  the 
increased  flexibility  provided  in  the 
proposed  rule.  Environmentalists, 
however,  argued  that  permit 
modifications  which  permit  management 
of  new  wastes  should  not  be  granted 
without  the  opportunity  for  at  least 
abbreviated  public  notice  and  comment. 
They  stated,  however,  that  certain 
restrictions  should  be  placed  on  new 
wastes  that  could  be  added  to  a  permit 
through  minor  modification  procedures. 

After  reviewing  these  comments  the 
EPA  has  decided  to  add  a  new  section 
(40  CFR  270.42(0))  to  aUow  permit 
holders  greater  flexibility  in  treating 
restricted  wastes.  Under  this  new 
provision,  owners  and  operators  of 
treatment  facilities  may  treat  restricted 
wastes  not  listed  in  tlieir  permits  after 
Federal  or  State  approval  of  a  minor 
permit  modification  request  However. 


Federal  RagbtM  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Rnle«  and  Regnlationg 


40599 


in  response  to  public  comments  and  to 
ensure  that  changes  made  under  this 
provision  are  in  fact  minor,  the  EPA  has 
restricted  the  scope  of  40  CFR  270.42(o) 
in  several  important  respects. 

First,  new  waste  must  be  treated  in 
accordance  with  the  treatment 
standards  issued  under  Subpart  D  of 
Part  268.  This  will  ensure  that  the 
treatment  is  appropriate  for  the 
restricted  waste.  Second,  as  suggested 
by  the  commenters,  minor  permit 
modifications  are  not  allowed  under  this 
provision  if  treatment  of  the  new  waste 
will  present  substantially  different  risks 
from  the  risks  associated  with  wastes 
listed  in  the  permit  For  example,  a 
facility  not  already  permitted  to  handle 
acutely  hazardous  or  reactive  wastes 
would  not  be  allowed  to  treat  such 
wastes  under  this  provision.  Finally, 
under  this  provision,  treatment  of  the 
new  waste  cannot  involve  any  permit 
changes  other  than  the  addition  of  waste 
codes  and  administrative  or  technical 
changes  necessary  to  handle  the  waste, 
such  as  changes  in  the  waste  analysis 
plan.  Changes  in  treatment  processes  or 
the  addition  of  new  treatment  processes 
will  continue  to  require  a  major  permit 
modification. 

This  amendment  to  the  minor 
modification  requirements  should 
provide  flexibility  to  permitted  facilities 
treating  restricted  wastes.  It  should  be 
emphasized,  that  the  modifications 
allowed  under  this  provision  are 
significantly  limited  and  they  apply  only 
to  restricted  wastes  as  described  above. 
The  purpose  of  the  amendment  is  to 
allow  the  prompt  treatment  of  restricted 
wastes  in  accordance  with  the  land 
disposal  restrictions  standards  and  to 
increase  available  treatment  capacity. 
Without  these  changes,  the  EPA 
believes  that  the  ability  of  permitted 
facilities  to  treat  restricted  wastes 
promptly  will  be  significantly  reduced. 

Because  of  the  conditions  limiting  the 
applicability  of  this  provision,  any 
permit  modifications  made  under  it  will 
be  minor.  For  this  reason  the  EPA  does 
not  beUeve  that  public  notice  and 
comment  procedures  are  necessary,  just 
as  they  are  not  required  for  other  minor 
permit  modifications.  Such  procedure 
would  eliminate  the  flexibility  provided 
by  the  minor  modification  procedures 
and  could  complicate  or  delay  treatment 
of  restricted  wastes. 

The  EPA  acknowledges  that  40  CFR 
270.42(o)  only  partially  addresses  the 
difficulties  that  will  be  faced  by 
permitted  focilities  seeking  to  treat 
restricted  wastes.  In  particular,  it  does 
not  allow  the  modification  of  existing 
treatment  {processes  or  the  addition  of 
new  treatment  processes  to  handle 
restricted  wastes.  The  Agency  believes 


that  such  changes  raise  more 
complicated  issues  than  does  the 
addition  of  waste  codes.  However,  the 
Agency  is  exploring  tiiis  issue  as  part  of 
an  overall  review  of  the  minor  permit 
modification  regulations,  llie  EPA  is 
now  conducting  regulatory  negotiations 
on  minor  modifications,  announced  on 
July  16, 1966  in  the  Fedoal  Register,  (51 
FR  25739),  and  anticipates  issuing  a 
proposed  rule  revising  this  regulation  in 
1987. 

D.  Determination  of  Alternative 
Capacity  And  Ban  Effective  Dates 

RCRA  section  3004(h)(2)  states  that 
the  Agency  may  grant  a  nationwide 
variance  of  up  to  2  years  from  the 
statutory  effective  date  if  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  protects  human 
health  and  the  environment  is  not 
available.  EPA  will  consider  several 
factors  when  calcxdating  alternative 
capacity  and  when  determining  the 
length  of  any  variance  from  the  effective 
dates  of  the  restrictions.  These  factors 
are  discussed  below. 

1.  Effective  Dates 

EPA  will  develop  estimates  of 
treatment  capacity  needed  versus 
capacity  available  to  determine  if 
current  capacity  for  alternative 
treatment,  recovery,  and  disposal 
technologies  is  adequate  to  manage 
restricted  wastes,  lliese  estimates  will 
be  developed  from  currently  available 
data  on  capacity  requirements  and 
technology  capacity. 

If  capacity  is  available,  the 
prohibition  will  go  into  effect 
immediately.  If  capacity  is  not  available, 
the  Administrator  may  set  an  alternative 
effective  date  on  the  basis  of  the  earliest 
date  on  which  adequate  alternative 
treatment,  recovery,  or  disposal 
capacity  which  protects  human  health 
and  the  environment  becomes  available. 
Establishment  of  the  effective  date  will 
not  be  affected  by  the  processing  of 
petitions  under  section  3004  (d),  (e),  and 
(g).  The  relationship  between  the 
variance  to  the  effective  date  and  the 
case-by-case  extension  under  section 
3004(h)(3)  is  discussed  later  in  this  unit. 

2.  Regional  and  National  Capacity 

The  Agency  will  determine  both  the 
quantity  of  restricted  waste  generated 
and  the  capacity  of  alternative 
treatment,  recovery,  and  disposal 
technologies  on  a  nationwide  basis.  If 
there  is  a  significant  shortfall  in 
capacity  to  treat  all  of  the  restricted 
waste,  the  Agency  will  extend  the 
effective  date  of  tfie  prohibitions.  If 
national  capacity  is  only  sli^tly 
lacking,  EPA  may  grant  case-by-case 


effective  date  extensions  while  allowing 
the  nationwide  prohibition  to  go  into 
effect  immediately.  If  nationfJ  capacity 
is  sufficient  tiie  iHt>hibition  will  become 
effective  immediately,  even  if,  for 
instance,  the  only  capacity  for  a  waste 
generated  in  Califcmiia  is  located  in 
Ohio. 

Many  commenters  urged  EPA  to  make 
regional  instead  of  national  estimates  of 
required  and  available  capacities. 
However,  the  national  approach  is 
consistent  with  congressional  intent. 
The  Senate  legislative  history  provides 
that  "the  available  capacity 
determination  is  to  be  done  on  a 
national  basis"  (S.  Rep.  No.  284,  98th 
Cong..  Ist  Sess.  19  (1983)).  That  is,  the 
effective  date  of  the  prohibitions  for  a 
given  waste  should  not  vary  from  region 
to  region  because  one  region  has 
sufficient  alternative  capacity  and 
another  does  not.  If  land  disposal  were 
prohibited  in  only  a  portion  of  the 
country,  it  is  possible  that  waste 
generated  in  one  region  would  be 
transported  outside  of  that  region  and 
land  disposed  elsewhere.  As  the  Senate 
report  points  out  those  regions  of  the 
country  in  which  land  disposal  is 
allowed  might  become  the  "dumping 
ground"  for  wastes  generated  in  regions 
where  land  disposal  is  banned  (S.  Rep. 
No.  284,  98th  Cong..  1st  Sess.  19  (1983)). 

3.  The  Nationwide  Variance  and  the 
Case-By-Case  Extension 

In  cases  where  EPA  has  not  granted  a 
nationwide  variance,  it  is  not  precluded 
from  granting  case-by-case  effective 
date  extensions.  It  may  be  more 
desirable  to  grant  case-by-case 
extensions  to  specific  applicants  who 
lack  alternative  capacity  than  to  allow 
everyone,  even  those  for  whom 
alternatives  are  available,  to  continue  to 
land  dispose  restricted  wastes.  This 
approach  is  consistent  with 
congressional  intent  to  prohibit  land 
disposal  at  the  eariiest  possible  time. 

EPA  also  may  grant  variances  of  less 
than  2  years,  even  though  not  all 
facilities  under  construction  will  be 
completed.  Wastes  requiring  the 
capacity  from  uncompleted  facilities 
also  could  be  handled  by  case-by-case 
extensions,  without  allowing  continued 
land  disposal  nationwide. 

If  the  Agency  proposes  an  immediate 
effective  date,  it  will  accept  applications 
for  case-by-case  extensions  before  the 
final  rule  is  promulgated  so  the 
extensions  will  be  effective  when  the 
final  rule  is  published  in  the  Federal 
Register.  EPA  will  consider  information 
provided  by  case-by-case  extension 
applicants  as  well  as  comments 
submitted  during  the  public  comment 
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period,  in  determining  whether  to  grant 
a  nationwide  variance  in  the  final  rule. 

The  Agency  will  consider  the 
possibility  of  granting  a  nationwide 
variance  after  the  prohibition  becomes 
effective  if  available  data  (including 
data  from  case-by-case  extension 
applications)  indicate  that  nationwide 
capacity  is  inadequate.  EPA  also  will 
consider  whether  it  should  shorten  the 
period  of  a  nationwide  variance  based 
on  new  information  showing  that 
nationwide  capacity  is  adequate. 
However,  after  EPA  promulgates  a 
nationwide  effective  date,  this  date  is 
not  likely  to  be  amended  because  it  is 
unlikely  that  Federal  rulemaking 
activities  could  be  completed  in 
signiflcantly  less  than  2  years. 

4.  Determination  of  Capacity 
Requirements  by  Waste  Treatability 
Group 

In  general,  EPA  will  develop 
treatment  standards  for  waste  groups 
derived  from  the  physical/chemical 
characteristics  of  the  restricted  wastes. 
EPA  also  will  determine  the  quantities 
of  wastes  that  require  specific  treatment 
of  recovery  methods  by  waste 
treatability  group.  These  treatability 
groups  will  enable  EPA  to  compare 
required  capacity  (capacity  demand] 
with  available  capacity  (capacity 
supply).  In  addition,  EPA  will  consider 
other  increases  in  capacity  demand 
generated  by  emergency  and  remedial 
responses,  and  to  the  extent  possible, 
the  impact  of  other  final  rulemakings 
that  affect  availability  of  or  demand  for 
treatment  capacity.  As  necessary,  EPA 
will  set  different  effective  dates  for 
different  waste  groups  or  subdivisions  of 
waste  groups. 

In  some  cases,  the  same  technology 
will  apply  to  several  waste  groups  that 
must  be  regulated  in  the  same  or  in 
sequential  rulemakings.  However,  total 
capacity  may  not  be  sufficient  to  treat 
all  of  these  groups  of  wastes.  In  such 
cases,  the  Agency  will  subdivide  the 
waste  groups  in  order  to  use  all 
available  treatment  capacity  on  specific 
subgroups  so  as  to  implement  the 
restrictions  as  quickly  as  possible. 
Under  this  approach,  as  much  waste  as 
possible  would  be  prohibited 
immediately. 

5.  Definition  of  Available  Capacity 

In  estimating  available  capacity,  the 
Agency  will  consider  current  on-line 
facilities,  which  include  permitted 
facilities  and  facilities  operating  under 
RCRA  interim  status,  and  planned 
facilities  and  capacity  extensions  that 
will  be  on-line  by  the  effective  date  of  a 
land  disposal  prohibition. 


Current  on-line  facilities  consist  of  off- 
site  and  on-site  facilities,  including  both 
stationary  and  mobile  facilities  which 
have  been  approved  by  Federal.  State, 
and  local  agencies  to  operate  and  accept 
certain  wastes.  Facilities  operating 
under  RCRA  interim  status  meet  these 
criteria,  and  therefore  will  be  included 
in  the  capacity  determination.  Some 
commenters  disagreed  with  this 
approach,  suggesting  that  interim  status 
facilities  may  not  receive  final  permits. 
However,  unless  EPA  receives 
notification  of  intent  to  close  an  interim 
status  facility,  the  Agency  will  assume 
continued  operation  of  a  facility 
throughout  the  permitting  process  and 
.  continued  available  capacity  on  the 
effective  date  of  a  prohibition. 

Planned  facilities  are  facilities  that 
are  under  development  or  under 
construction.  Planned  facilities  include 
new  off-site  and  on-site  treatment, 
recovery,  and  disposal  facilities,  as  well 
as  planned  capacity  additions  or 
expansions  to  existing  facilities. 

Some  commenters  questioned  the 
validity  of  including  planned  facilities  in 
estimates  of  available  capacity.  They 
stated  that  the  Agency  could  not  make 
accurate  predictions  about  such 
capacity.  The  Agency  will  consider 
planned  capacity  only  if  it  is  reasonably 
certain  that  the  facility  will  be  on-line 
by  the  effective  date  of  a  prohibition.  To 
predict  whether  a  facility  will  be  on-line 
in  time,  EPA  will  consider  the  time 
needed  to  complete  the  facility, 
including  reasonable  estimates  of  time 
needed  to  site  the  facility,  obtain 
permits,  construct,  and  test.  In  most 
cases,  EPA  will  consider  the  capacity  of 
planned  facilities  only  when  all  permits 
required  for  construction  have  been 
approved  and  sufficient  additional 
evidence  of  intent  to  build  are  available 
(such  as  contracts  issued  for 
construction).  Planned  capacity  was  not 
included  in  the  estimates  of  available 
capacity  for  solvents  and  dioxins. 

6.  Definition  of  Alternative  Treatment 
Capacity 


The  Agency  believes  that  treatment 
technologies  that  will  achieve  the 
standards  established  under  section 
3004(m)  can  be  considered  available 
treatment  capacity  under  the  provision 
in  section  3003(hX2). 

Section  3004(m)  directs  EPA  to 
establish  standards  based  on  treatment 
that  will  minimize  long-  and  short-term 
threats  to  human  health  and  the 
environment  The  Agency  believes  that 
this  provision  generally  will  be  satisfied 
by  technologies  classified  as  BOAT.  In 
most  cases,  treatment  levels  or  methods 
based  on  BOAT  are  expected  to  fully 
protect  human  health  and  the 


environment.  Accordingly,  technologies 
that  form  the  basis  for  such  standards 
are  candidates  for  the  capacity 
evaluation  under  section  3004(h)  (2)  and 
(3). 

In  those  cases  where  standards  based 
on  BOAT  are  not  deemed  to  be  fully 
protective  of  human  health  and  the 
environment,  the  Agency  may,  as  a 
matter  of  policy,  exercise  its 
discretionary  authority  not  to  extend  the 
effective  date  of  a  prohibition  in  cases 
where  the  existing  capacity  of  fully 
protective  technologies,  coupled  with 
the  existing  capacity  of  treatment 
technologies  that  meet  BDAT ,  is 
adequate  to  address  the  restricted 
wastes. 

The  Agency  believes  that  this 
approach  is  consistent  with 
Congressional  intent  The  section 
3004(h)  variance  is  intended  to 
encourage  the  development  of  protective 
alternative  treatment  recovery.and 
disposal  capacity.  (S.  Rep.  No.  284,  98th 
Cong.,  1st  Sess.  18  (1983).  H.R.  Rep.  No. 
198,  98th  Cong.,  1st  Sess.  37  (1983)). 
However,  in  cases  where  BDAT  is  not 
fully  protective,  the  regulated 
community  will  have  little  incentive  to 
develop  protective  alternative  treatment 
methods  during  the  variance  period  in 
light  of  the  fact  that  at  the  end  of  any 
such  variance,  hazardous  waste  may  be 
land  disposed  if  the  wastes  comply  with 
less  protective  technology-based 
standards.  In  such  a  case,  the  effect  of 
the  variance  would  simply  be  to  delay 
compliance  with  BDAT  and  not  as 
Congress  intended,  to  provide  limited 
additional  time  for  the  development  of 
protective  alternative  technologies. 

Treatment  methods  that  are  not 
identified  as  the  basis  for  BDAT  for  the 
waste  group  being  considered  also  will 
be  included  in  the  capacity 
determination,  as  long  as  EPA  judges 
that  the  method  can  achieve  the 
treatment  standards  for  the  wastes  in 
question  and  will  poae  less  risk  than 
land  disposal.  EPA  believes  that  this 
approach  is  consistent  with  the 
congressional  intent  to  ban  hazardous 
wastes  from  land  disposal  at  the  earliest 
possible  date,  as  discussed  earlier. 

7.  Definition  of  Alternative  Recovery 
and  Disposal  Capacity 

In  assessing  available  capacity,  the 
Agency  will  consider  the  capacity  of  all 
on-line  recovery  and  disposal  facilities 
that  are  protective  of  human  health  and 
the  environment.  These  include  disposal 
facilities  for  which  EPA  has  granted  a 
site-specific  petition  demonstrating  no 
migration  of  hazardous  constituents  for 
as  long  as  the  wastes  remain  hazardous 
(but  not  facilities  where  a  petition  is 
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pending,  but  not  granted).  Planned 
facilities,  including  expansion  of 
existing  facilities,  also  will  be 
considered  where  appropriate. 

However,  alternative  land  disposal 
methods  (e.g..  deep  well  injection)  will 
not  be  considered  as  available  capacity 
for  a  restricted  waste  unless  EPA  has 
determined  that  such  methods  of 
disposal  are  fully  protective  of  human 
health  and  the  environment.  Therefore, 
EPA  will  not  consider  underground 
injection  to  be  available  disposal 
capacity,  until  the  Agency  has 
determined  whether  the  injection  of 
such  wastes  is  fully  protective  of  human 
health  and  the  environment.  Although 
EPA  is  not  including  undei^ground 
injection  into  deep  wells  in  its  capacity 
determinations  this  does  not  preclude  its 
use  for  disposal  of  these  wastes  before 
August  1988. 

8.  Estimation  of  Capacity 

EPA  will  estimate  the  annual  unused 
or  surplus  capacity  of  alternative 
treatment,  recovery,  and  disposal 
facihties  tiiat  is  available  nationwide  to 
manage  wastes  restricted  from  land 
disposal.  The  Agency  will  compare 
nationwide  capacity  (capacity  supply)  to 
the  quantities  of  restricted  waste 
generated  annually  nationwide 
(capacity  demand). 

Surplus  capacity  will  be  expressed  as 
throughput  capacity.  Because  data  on 
unused  throughput  may  be  difficult  to 
obtain  in  some  instances,  EPA  may  use 
other  available  infonnation  to  calculate 
capacity,  such  as  the  difference  between 
practical  maximum  design  capacity  and 
capacity  currently  utilized.  As  discussed 
earlier,  when  information  is  available. 
EPA  will  consider  both  current  surplus 
capacity  and  planned  capauty  when 
calculating  surplus  capacity.  However, 
today's  final  rule  considers  only  current 
surplus  capacity  because  data  on 
planned  capacity  were  not  available. 

Current  surplus  capacity  is  defined  as 
present  capacity  which  is  not  being 
used.  Surplus  capacity  can  be  any  of  the 
following: 

(i)  Commercially  available. 

(ii)  Private  capacity  which  can  be 
used  to  process  additional  waste 
produced  by  the  facility. 

(iii)  Private  capacity,  where  the  owner 
is  wiUing  and  able  to  accept  wastes 
from  other  generators,  i.e.,  to  provide 
commercial  services. 

EPA  assumes  that  commercial 
facilities  are  willing  to  accept  wastes 
that  they  are  capable  of  treating.  In 
cases  where  commercial  capacity  is 
inadequate,  EPA  will  consider  the 
likelihood  that  available  private 
capacity  not  needed  to  process 
additional  waste  produced  by  the 


facility  will  be  converted  to  commercial 
capacity.  However,  due  to  limited 
information  on  the  availability  of  private 
capacity  for  solvents  and  dioxins,  EPA 
has  considered  only  commercial 
capacity  for  this  rulemaking. 

In  today's  final  rule,  capacity 
estimates  are  based  on  currently 
available  information,  including  the 
"National  Survey  of  Hazardous  Waste 
Generators  and  Treatment  facilities 
regulated  under  RCRA  in  1981"  (OSW 
RIA  Mail  Survey,  RCRA  LDR-2  docket 
for  the  proposal),  a  1986  EPA  study  on 
incinerator  and  cement  kiln  capacity 
(Ref.  15),  a  1984  survey  of  the  National 
Association  of  Solvent  Recyclers  (Ref. 
6),  and  the  1986  EPA  National  Screening 
Survey  of  Hazardous  Waste  Facilities 
(Ref.  21).  The  Agency  is  developing  a 
new  survey  of  commercial  and  private 
treatment  facilities  which  will  address 
the  concerns  of  commenters  who 
pointed  out  the  need  for  an  updated 
data  base.  EPA  intends  to  use  data  from 
this  survey  in  making  capacity 
determinations  for  future  rulemakings. 

9.  Applicability  of  the  Minimum 
Technological  Requirements 

Section  3004(h)(4)  provides  that  during 
the  period  of  a  national  variance  under 
(h)(2)  or  a  case-by-case  extension  under 
(h)(4),  the  waste  may  be  disposed  in  a 
landfill  or  surface  impoundment  only  if 
the  facility  is  in  compliance  with  section 
3004(o). 

E.  Exemption  for  Treatment  in  Surface 
Impoundments 

The  Agency  proposed  to  exempt 
treatment  surface  impoundments  from 
the  land  disposal  restrictions  under  the 
conditions  specified  in  section  268.4. 
This  exemption  is  authorized  by 
sections  3005(j)(ll)(A)  and  (B).  EPA 
received  few  comments  on  the  proposed 
interpretation  of  sections  3005(j)(ll)(A) 
and  (B).  Most  commenters  criticized 
EPA's  general  approach  as  being  too 
restrictive,  though  some  commenters 
viewed  it  as  too  lenient.  Some 
commenters  suggested  that  the  Agency 
not  allow  treatment  of  restricted  wastes 
in  surface  impoundments.  After  careful 
review  and  consideration  of  the 
comments.  EPA  still  believes  that  its 
proposed  approach  is  the  most 
defensible  and  logical  reading  of  the 
statutory  language  and  is  consistent 
with  congressional  intent.  Therefore,  the 
Agency  is  promulgating  exemption  for 
treatment  in  surface  impoundments 
essentially  as  proposed. 

Under  today's  final  rule,  a  waste  that 
otherwise  would  be  prohibited  from  one 
or  more  methods  of  land  disposal  may 
be  treated  in  a  surface  impjoundment 
that  meets  certain  technological 


requirements  aalong  as  treatment 
residuals  that  do  not  meet  the  applicable 
treatment  standard  are  removed  within 
1  year  of  the  entry  of  the  waste  into  the 
impoundment 

The  provision  applies  only  to 
restricted  wastes  and  not  to  wastes  that 
meet  the  treatment  standards 
established  under  section  3004(m).  or 
that  have  been  exempted  from  the 
effective  date  of  the  prohibition  by  a 
case-by-case  extension  or  have  been 
exempted  from  the  ban  through  the 
petition  process.  Such  wastes  are  not 
considered  "prohibited"  wastes  and. 
accordingly,  may  be  given  additional 
treatment  in  a  surface  impoundment 
without  complying  with  the  restrictions 
imposed  by  section  3005(j)(ll)(B).  This 
provision  also  applies  to  both  permitted 
and  interim  status  surface 
impoundments  used  for  the  treatment  of 
hazardous  wastes.  For  the  purpose  of 
this  rulemaking,  EPA  considers  the  term 
"surface  impoundment"  to  include  both 
single  units  and  series  of  surface 
impoundments.  The  Agency  believes 
that  Congress  did  not  intend  to  preclude 
the  use  of  a  series  of  impoundments. 

1.  Sampling  and  Removal  of  Treatment 
Residuals 

Within  1  year  after  a  restricted  waste 
is  placed  in  an  impoundment, 
representative  samples  of  the  treatment 
residuals  must  be  tested  to  determine 
whether  they  meet  the  applicable 
treatment  standards.  Sampling 
techniques  are  detailed  in  the  Waste 
Analysis  Plans.  A  Guidance  Manual 
September  1984  (ref.  8).  The  sampling 
plan  must  be  designed  such  that  the 
sludge  and  supernatant  (liquid  portion) 
are  tested  separately,  rather  than  mixed 
to  form  a  homogeneous  sample.  If  the 
treatment  residuals  meet  the  applicable 
treatment  standard,  they  remain  subject 
to  regulation  under  Subtitle  C  of  RCRA 
but  are  no  longer  restricted  wastes  and 
may  remain  in  the  surface  impoundment 
for  disposal.  Treatment  residuals  that 
exceed  the  treatment  standards  must  be 
removed  at  least  annually  from  the  time 
the  waste  is  first  placed  in  the 
impoundment.  These  residuals  may  not 
be  placed  in  any  other  surface 
impoundment  for  subsequent 
management. 

Treatment  impoundments  do  not 
necessarily  have  to  be  drained  in  order 
to  remove  treatment  residuals.  (See  Vol. 
130,  Cong.  Rea  S13815,  (daily  ed. 
October  5, 1984)).  In  the  case  where  the 
treatment  residual  is  a  liquid,  that 
residual  may  be  removed  by  pumping.  If 
the  volume  flowing  annually  through  an 
impoundment  (or  series  of 
impoundments)  is  greater  than  the 
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volume  of  the  impoundment,  this  flow- 
through  constitutes  removal  of  the 
supernatant  for  purposes  of  this 
requirement.  However,  as  stated  earlier, 
any  treatment  residual  that  exceeds  the 
applicable  treatment  standards  and. 
therefore,  must  be  removed  annually 
from  the  impoundment  or  series  of 
impoundments,  may  not  be  placed  in 
any  other  surface  impoundment  for 
subsequent  management. 

The  two  general  methods  available  for 
removing  residuals  with  a  lower  water 
content,  such  as  sludges  and  solids,  are 
excavation  and  dredging.  The  technique 
used  depends  upon  such  variables  as 
surface  impoundment  design 
characteristics  (e.g.,  shape,  surface  area, 
depth,  presence  of  liner,  type  of  hner). 
waste  characteristics  and  type,  and 
accessibility  of  the  impoundment. 

One  commenter  argued  that  the 
annual  removal  requirements  does  not 
address  the  potential  for  damage  to  the 
liner.  The  Agency  recognizes  that  there 
is  a  potential  for  liner  damage  during  the 
removal  process.  However,  the  annual 
removal  requirement  is  a  statutory 
standard  under  section  3O05(j)(ll)(B]. 
The  Agency  may  issue  guidance  at  a 
later  date  regarding  removal 
requirements  such  as  testing  for  liner 
damage  and  prohibiting  certain  types  of 
removal  methods. 

2.  Applicability  of  Minimum 
Technological  Requirements 

Under  today's  final  rule,  an  owner/ 
operator  operating  an  impoundment 
under  the  treatment  surface 
impoundment  exemption  must  certify  to 
the  Administrator  that  the  impoundment 
meets  the  hner.  leachate  collection 
system,  and  ground  water  monitoring 
requirements  imposed  by  section 
3004(o)(l),  unless  the  impoundment 
qualifies  for  certain  exemptions.*  A 
surface  impoundment  is  exempted  from 
liner  and  leachate  collection  system 
requirements  if  the  impoundment  has  at 
least  one  liner  that  is  not  leaking,  is 
located  more  than  one-quarter  mile  from 
an  underground  source  of  drinking 
water,  and  is  in  compliance  with  certain 
ground  water  monitoring  requirements 
in  section  3005(j)(2),  or  if  it  is 
demonstrated  that  there  will  be  no 
migration  of  any  hazardous  constituent 
to  ground  water  or  surface  water  at  any 
future  time  according  to  section 
3005(j)(4).  (See  "Interim  Status  Surface 
Impoundments  Retrofitting  Variances 
Guidance  Document,"  EPA/530-SW-86- 
017,  July  18. 1986,  for  information 


•  EPA  construes  section  3005(j)(n)(A)  to  impose 
an  additional  condition  on  the  treatment  of 
hazardous  wastes  in  surface  impoundments  under 
section  3005(j)(ll](E). 


concerning  the  requirements  specified  in 
RCRA  sections  3005(j)(2)  and  (j)(4).)  An 
owner  or  operator  of  an  existing  surface 
impoundment  must  apply  to  the 
Administrator  prior  to  November  8. 
1986,  to  be  considered  for  waivers  of  the 
minimum  technological  requirements. 
Several  commenters  suggested  that 
EPA  also  should  allow  an  owner/ 
operator  to  treat  restricted  wastes  in  a 
surface  impoundment  if  they  are  exempt 
from  the  minimum  technological 
requirements  under  sections  3(X)5{j)(3)  or 
(13).  (Paragraph  (j){3)  pertains  to  certain 
wastewater  treatment  units;  paragraph 
(j)(13)  pertains  to  certain  impoundments 
subject  to  corrective  action 
requirements.)  However,  in  specifying 
the  requirements  in  section 
3005{j)(ll)(A)  for  surface  impoundments 
that  are  used  to  treat  restricted  wastes. 
Congress  specifically  included  only  the 
section  3005(j)(2)  and  (4)  exemptions  to 
the  minimum  technological 
requirements.  Therefore,  only  these  two 
exemptions  are  included  in  the  final 
rule.  Accordingly,  an  impoundment  that 
was  granted  an  exemption  from  the 
minimum  technological  requirements 
under  sections  3005(j)(3)  or  (13), 
nonetheless,  would  be  prohibited  from 
treating  restricted  wastes. 

F.  Case-By-Case  Extensions 

According  to  section  3004(h)(3).  in 
cases  where  adequate  alternative 
treatment,  recovery,  or  disposal 
capacity  cannot  reasonably  be  made 
available  by  the  effective  date,  any 
person  who  generates  or  manages  a 
restricted  hazardous  waste  may  submit 
an  application  to  the  Administrator  for 
an  extension  of  the  effective  date  if  such 
alternative  capacity  can  be  provided  at 
a  later  date.  Pursuant  to  this  provision, 
the  Agency  proposed  to  allow  a  case-by- 
case  extension  of  the  effective  date  if 
the  applicant  can  demonstrate  that  he 
has  entered  into  a  binding  contract  to 
construct  or  otherwise  provide  such 
alternative  treatment,  recovery  or 
disposal  capacity.  The  applicant  must 
also  demonstrate  that,  due  to 
circumstances  beyond  his  control,  such 
alternative  capacity  reasonably  cannot 
be  made  available  by  the  applicable 
effective  date.  In  the  event  that  an 
extension  is  granted,  an  applicant  is 
exempted  from  the  land  disposal 
restrictions,  including  the  conditional 
prohibition  on  storage  under  S  268.50. 
Any  landfill  or  surface  impoundment 
receiving  waste  during  the  extension 
must  comply  with  the  ground  water 
monitoring,  liner,  and  leachate 
collection  system  requirements  in 
S  268.4(a)(3). 

The  majority  of  the  commenters 
supported  the  proposed  approach  for 


case-by-case  extensions.  However,  the 
Agency  received  comments  requesting 
modifications  to  several  aspects  of  the 
proposed  rule.  Sectipn  268.5  of  today's 
final  rule  incorporates  the  procedures 
for  case-by-case  extensions  essentially 
as  proposed,  but  with  modifications 
based  on  these  comments. 

1.  Demonstrations  Included  in 
Applications 

a.  The  applicant  has  made  a  good- 
faith  effort  to  locate  and  contract  with 
alternative  technologies  nationwide. 
EPA  proposed  to  require  applicants  to 
make  a  good-faith  effort  to  locate 
available  capacity  before  being  granted 
a  case-by-case  extension.  Section 
3004(h)(3)  requires  that  the  applicant 
demonstrate  a  binding  contractual 
commitment  to  provide  capacity  and 
show  that  "such"  capacity  (i.e.,  the 
capacity  contracted  for)  cannot 
reasonably  be  made  available  by  the 
effective  date.  Thus,  there  is  no 
requirement  on  the  face  of  the  statute 
that  the  applicant  be  denied  an 
extension  if  alternate  capacity  is 
currently  available.  As  noted  in  the 
proposal,  however,  the  legislative 
history  to  tlfe'original  Senate  bill 
suggests  that  requiring  facilities  to 
investigate  available  capacity  is 
consistent  with  congressional  intent. 
Thus,  the  good-faith  ihowing  provided 
in  today's  rule,  though  not  statutorily 
required,  is  consistent  with  the 
legislative  history  and  is  within  the 
Agency's  authority. 

The  applicant  may  provide  copies  of 
correspondence  with  commercial 
facilities  that  leave  rejected  the  waste 
on  the  basis  of  waste  composition  or 
capacity  shortages  aa  part  of  the 
demonstration  for  S  a68.5(a)(l)  and 
(a)(3).  ><»  EPA's  "1985  Hazardous  Waste 
Treatment  Directory'*  (available  at  no 
charge  in  limited  quantities  from  the 
RCRA/Superfund  Hotline  or  available 
for  sale  through  the  National  Technical 
Information  Service  (NTIS)  as  PB86 
#17843l/AS)  lists  commercial  treatment 
and  recycling  facilities  that  are 
identified  from  the  Hazardous  Waste 
Data  Management  Systems  (HWDMS). 
A  more  up-to-date  list  of  commercial 
treatment  and  recycling  facilities  is 
being  prepared  from  data  gathered  from 
the  1986  National  Screening  Survey  of 
Hazardous  Waste  Treatment.  Storage. 
Disposal,  and  Recycling  Facilities.  The 
new  Treatment  Facility  Directory 


'"  In  cases  where  a  wast«  cannot  l>e  treated  by 
the  BOAT  method  or  to  the  specified  level  using 
BOAT,  the  generator  or  owner/operator  may 
petition  the  Agency  for  a  variance  from  the 
treatment  standard  under  i  268.44. 
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prepared  from  this  screening 
questionnaire  is  expected  to  be 
available  in  November,  1986. 

b.  Binding  contractual  commitment. 
One  commenter  argued  that  the  use  of 
the  case-by-case  extension  would  be 
limited  to  on-site  alternative  capacity 
because  of  the  requirement  in 
S  268.5(a)(2]  for  a  binding  contractual 
commitment  EPA  disagrees  with  the 
commenter.  The  Agency  believes  that 
the  requlation  is  consistent  with  the 
statutory  provision  which  requires  that 
the  applicant  enter  into  a  binding 
contractual  commitment  "to  construct  or 
o/Ae/w/se pro W(/e alternative.  .  . 
capacity"  (emphasis  added).  In  other 
words,  a  generator  may  enter  into  a 
binding  contractual  commitment  with  a 
commercial  facility  to  guarantee  that  the 
capacity  to  manage  his  waste  will  be 
available  at  the  commercial  facility. 
This  demonstration  requires  a 
commercial  facility  to  agree  that 
alternative  capacity  under  development 
at  the  facility  is  set  aside  for  the 
applicant's  waste.  One  commenter 
argued  that,  in  such  situations,  the 
generator  would  not  be  a  party  to  the 
contractual  commitment  to  construct  the 
facility.  EPA  agrees  with  the  comment, 
but  the  point  is  not  relevant  since  the 
generator  would  have  a  contract  with  a 
commercial  facility  which  will  provide 
the  needed  alternative  capacity. 

One  commenter  argued  that  State  law 
defines  binding  contractual 
commitments,  therefore,  the  Agency 
does  not  need  to  judge  whether  the 
penalties  for  cancelling  the  contract  are 
adequate.  EPA  agrees  with  the 
commenter.  Accordingly,  the  Agency  is 
amending  the  regulatory  language  by 
deleting  the  stipulation  for  a 
cancellation  penalty  clause. 

c.  Lock  of  capacity  is  beyond  the 
applicant's  control.  For  technologies 
under  construction,  the  applicant  may 
docimient  the  completion  schedule, 
including  dates  already  passed,  (e.g., 
date  of  permit  appUcation  submission) 
to  demonstrate  that  the  technology 
cannot  be  made  available  by  the 
effective  date.  This  schedule,  if 
available,  also  will  be  used  by  the 
Agency  to  identify  key  target  dates  that 
should  be  discussed  in  progress  reports. 

Several  commenters  stated  that  the 
legislative  history  allows  EPA  to 
consider  economic  factors  in  evaluating 
requests  for  case-by-case  extensions. 
The  Agency  agrees  that  the  statutory 
language  can  be  construed  to  allow  an 
applicant  to  show  that  if  would  not  be 
feasible  to  use  existing  capacity. 
Although  the  legislation  as  enacted  did 
not  include  House  of  Representatives 
language  expressly  providing  a  variance 
based  on  "severe  economic  hardship," 


the  conference  report  did  add  language 
allowing  for  a  demonstration  that 
adequate  alternative  capacity  cannot 
"reasonably"  be  made  available  by  the 
effective  date.  Therefore,  in  making  its 
determinations  concerning  the 
availability  of  such  alternative  capacity, 
EPA  will  consider  the  feasibility  of 
providing  alternative  capacity  during  the 
period  of  the  requested  extension  in 
order  to  determine  whether  capacity 
reasonably  is  available.  The 
determination  of  feasibility  may  involve 
consideration  of  the  technical  and 
practical  difficulties  associated  with 
providing  alternative  capacity. 

d.  The  capacity  will  be  sufficient  to 
manage  all  of  the  waste  covered  by  the 
application.  One  commenter  stated  that 
research  and  development  activities 
generate  variable  amounts  of  waste,  so 
it  may  be  difficult  to  prove  that 
alternative  capacity  will  be  sufficient  for 
all  the  wastes  covered  by  an  extension. 
EPA  recognizes  that  the  amount  of 
waste  affected  by  the  land  disposal 
regulations  may  vary  according  to 
economic  conditions  and  unforeseen 
changes  in  quantities  of  waste  produced 
or  in  consitituents  present  in  the  waste. 
However,  the  Agency  expects 
applicants  to  plan  to  provide  adequate 
capacity  for  all  wastes  expected  to  be 
affected  by  the  restriction  decisions. 
Therefore,  EPA  expects  applicants  to 
make  capacity  determinations  on  the 
basis  of  the  maximum  volume  of  waste 
expected  to  be  subject  to  the  land 
disposal  restrictions. 

The  Agency  is  requiring  under 
S  268.5(a)(4)  that  the  applicant  provide 
information  (e.g.,  waste  quantities  and 
operating  capacity)  to  demonstrate  that, 
after  the  extension,  sufficient  capacity 
will  exist  for  the  waste  covered  by  the 
application  for  extension.  EPA  will  not 
grant  an  extenion  in  cases  where 
alternative  capacity  is  not  being 
provided  for  the  entire  volume  of  waste 
addressed  in  the  application. 

The  Agency  will  grant  extensions  to 
applicants  demonstrating  planned 
changes  to  a  process  that  eliminate 
wastes,  decrease  volume,  or  render  a 
waste  treatable.  Any  waste  not 
eliminated  by  process  changes  instituted 
as  a  result  of  the  extension  must  be  sent 
to  other  specified  capacity. 

e.  Detailed  schedule  for  providing 
capacity.  The  completion  schedule,  if 
available,  will  be  used  to  identify  the 
dates  and  events  that  should  be 
addressed  in  the  progress  reports. 
Progress  reports  should  indicate  either 
the  existence  of  alternate  capacity  that 
will  be  available  according  to  the  time 
frame  outlined  or  the  circumstances 
causing  delays  in  the  schedule  and  the 
efforts  required  to  compensate  for  the 


loss  of  time.  If  capacity  is  not  available 
near  the  end  of  the  first  extension,  the 
applicant  must  request  a  renewal  of  the 
extension,  not  to  exceed  one  year.  In 
cases  where  it  is  obvious  that  the 
schedule  to  provide  capacity  will  exceed 
one  year,  the  request  for  a  second 
extension  should  be  straightforward, 
since  the  second  extension  was  foreseen 
from  the  start. 

f.  Document  locations  with  adequate 
capacity  to  manage  waste  during  an 
extension.  The  applicant  must 
demonstrate  that  sufficient  capacity  will 
exist  during  the  extension  to  store, 
dispose  of,  or  otherwise  manage  the 
waste.  This  demonstration  must  include 
the  location  of  all  oif-site  waste 
management  facilities  and  a  short 
description  of  the  porocesses  that  will 
be  used  for  waste  management  during 
the  extension  (e.g.,  storage  in  on-site 
tanks).  The  identification  of  off-site 
facilities  that  will  accept  the  waste 
during  the  extension  should  be  part  of 
the  demonstration.  This  information  will 
be  shared  with  the  States  and  will  be 
available  for  inspection  in  the  event  of  a 
pubhc  hearing  on  the  extension 
decision. 

g.  Any  surface  impoundment  or 
landfill  managing  wastes  during  on 
extension  must  meet  the  requirements  of 
§  268.5(h)(2).  During  the  period  of  a 
national  variance  under  section 
3004(h)(2)  or  a  case-by-case  extension 
under  section  3004(h)(4),  the  waste  may 
be  managed  in  a  landfill  or  a  surface 
impoundment  in  compliance  with 
section  3004(o).  This  section,  enacted  as 
part  of  the  1984  amendments  to  RCRA, 
imposes  minimum  technological 
requirements  on  certain  new  landfill  and 
surface  impoundment  units,  and  on 
replacements  and  lateral  expansions  of 
existing  units.  The  proposed  rule  would 
have  construed  section  3004(h)  to 
require  the  unit  to  comply  with  the 
requirements  set  out  in  section  3004(o). 
Thus,  the  proposal  would  have  required 
existing  units  to  comply  with  section 
3004(o)  requirements  during  the  period 
of  a  variance,  even  though  the  plain 
language  of  section  3004(o)  exempts 
such  units. 

Upon  reconsideration,  however,  EPA 
believes  that  the  proposed  interpretation 
is  not  the  appropriate  reading  of  the 
statutory  language.  On  its  face,  the 
statute  requires  the  "facility"  to  be  in 
compliance  with  section  3004{o).  The 
facility  includes  the  area  within  the 
property  boundary  and  encompasses  all 
waste  management  units  (both  new  and 
existing).  Accordingly,  a  straightforward 
reading  of  the  statute  would  provide 
that  the  facility  is  in  compliance  with 
section  3004(o)  as  long  as  the  new  units. 
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lateral  expansions  and  replacements 
referred  to  in  section  30M(o)  are  in 
compliance  with  the  requirements  of 
that  section.  Because  existing  units  are 
excluded  from  section  3004(o).  they 
would  also  not  be  required  to  comply 
with  the  minimum  technological 
requirements  under  section  3004(h](4]. 
Section  3004(h)(4)  thus  makes  clear  that 
obtaining  a  variance  from  the  effective 
date  of  the  land  disposal  prohibitions 
does  not  relieve  the  owner  or  operator 
of  a  disposal  facility  of  the  obligation  to 
comply  with  the  technical  requirements 
independently  imposed  by  other 
statutory  provisions. 

In  addition,  this  interpretation  is 
reasonable  in  view  of  the  fact  that  the 
alternative  capacity  under  consideration 
in  today's  rule  includes  treatment  in 
surface  impoundments  that  meet  the 
requirements  of  section  3005(j)(ll). 
These  requirements  include  double 
liners  (with  limited  exceptions). 
Construing  section  3004(h)  to  require 
minimum  technological  requirements  for 
all  units  would  mean  that  a  prohibited 
waste  that  was  granted  a  variance  from 
the  effective  date  due,  in  part,  to  a  lack 
of  double-lined  surface  impoundment 
capacity  would  nonetheless  have  to  be 
disposed  of  in  an  impoundment  in 
compliance  with  section  3004(o).  EPA 
believes  that  the  statute  should  not  be 
construed  to  require  such  an  illogical 
result.  Therefore,  today's  rule  requires 
that  the  facility  be  in  compliance  with 
the  regulatory  provisions  that 
incorporate  the  requirements  of  section 
3004(o). 

2.  Where  To  Send  Extension 
Applications 

A  petitioner  should  submit  one  copy 
of  the  application  for  extension  to  the 
applicable  land  disposal  restrictions 
effective  dates  to: 
The  Administrator,  U.S.  Environmental 

Protection  Agency.  401  M  Street.  SW.. 

Washington.  DC  20460. 

An  additional  copy  marked 
"Extensions"  should  be  submitted  to: 
Office  of  Solid  Waste  (WH-565).  U.S. 

Environmental  Protection  Agency,  401 

M  Street.  SW..  Washington,  DC  20460. 

Applications  containing  confidential 
information  should  be  sent  with  only  the 
inner  envelope  marked  "Extensions" 
and  "Confidential  Business  Information" 
and  with  the  contents  marked  in 
accordance  with  the  requirements  of  40 
CFR  Part  2  (41  FR  36902.  September  1. 
1976,  as  amended  by  43  FR  40000). 

3.  Review  of  Applications  for  an 
Extension 

Several  commenters  recommended 
that  the  Agency  establish  regulatory 


time  constraints  for  reviewing  extension 
applications  under  §  268.5(e).  One 
commenter  specifically  requested 
deadlines  similar  to  those  for  evaluation 
of  delisting  petitions  pursuant  to  section 
3001(f)(2).  In  particular,  they  stated  that 
the  Agency  should  impose  internal 
processing  deadlines  for  review  of 
extension  applications  and  set  a  limit  on 
the  period  for  public  comment.  Although 
EPA  fully  understands  the  need  to  grant 
extensions  before  the  effective  date  of 
the  land  disposal  restrictions.  EPA  will 
not  commit  to  establishing  a  set 
response  time  for  extension  applications 
for  several  reasons. 

First,  EPA  cannot  anticipate  the  level 
of  resources  necessary  to  process 
applications.  As  of  August  8, 1986,  three 
months  before  the  statutory  restrictions 
on  solvents  become  effective.  EPA  had 
received  only  one  request  for  an 
extension,  despite  one  comment 
predicting  extensive  use  of  this 
provision.  Second,  experience  with  the 
permitting  and  delisting  processes  has 
shown  that  the  review  process  often 
includes  several  requests  for 
clarification  or  additional  information 
before  an  application  is  considered 
completed.  Turnaround  time  regarding 
deficiencies  can  vary  depending  on  the 
responsiveness  of  the  applicants. 
Finally,  time  required  for  consultation 
with  the  affected  States  is  difficult  to 
predict. 

While  the  Agency  will  not  specifically 
limit  its  internal  review  period.  EPA  has 
recommended  that  applicants  submit 
extension  requests  at  least  six  months 
before  an  effective  date  (when  possible) 
to  provide  a  reasonable  opportunity  to 
process  applications  before  the  effective 
date.  To  further  expedite  the  review 
process,  the  Agency  will  limit  the  pubUc 
comment  period  to  30  days. 

Under  some  circumstances,  capacity 
under  development  will  not  become 
available  until  after  a  national  variance 
expires.  In  these  situations,  persons 
requiring  an  extension  should  submit  an 
application  as  soon  as  the  capacity 
shortage  is  identified. 

4.  Apphcability  of  Case-by-Case 
Extensions 

One  commenter  stated  that  EPA 
shoud  grant  case-by-case  extensions 
only  in  cases  where  a  national  capacity 
shortfall  exists.  "Hie  Agency  disagrees 
with  the  commenter.  "The  case-by-case 
extension  procesg  was  intended  to  cover 
those  rare  situations  when  an  individual 
applicant  can  demonstrate  that  capacity 
will  not  be  reasonably  available  to  him 
even  if  national  capacity  is  otherwise 
sufHcient.  As  stated  earlier,  the  variance 
is  based  on  the  "feasibility"  of  providing 
alternative  capacity. 


5.  Length  of  the  Casa-by-Case  Extension 
and  Renewals 

As  discussed  in  the  proposed  rule, 
case-by-case  extensions  cannot  extend 
beyond  48  months  from  the  statutory 
land  disposal  restriction  dates. 
Therefore,  extensions  will  not  exceed 
the  following  dates: 

November  8, 1990,  for  certain  listed 

dioxin-containing  and  solvent  wastes: 
July  8, 1991,  for  wastes  identified  as 

California  List  wastes: 
August  8. 1992.  for  the  first  third  of  the 

listed  hazardous  wastes; 
June  8. 1993,  for  the  second  diird  of  the 

listed  hazardous  wsstes;  and 
May  8, 1994,  for  the  remaining 

hazardous  wastes,  including 

characteristic  hazardous  wastes. 

On  the  applicable  effective  date,  a 
restricted  waste  is  subject  to  the 
provisions  of  Part  268  until  a  case-by- 
case  extension  is  granted.  For  example, 
if  a  person  requests  an  extension  on 
January  8, 1987,  for  a  solvent  waste 
restricted  fittm  land  disposal  on 
November  8. 1988,  the  waste  is 
restricted  fixim  land  disposal  from 
November  8, 1988.  until  the  extension  is 
granted.  The  extension  would  not 
exceed  the  November  8. 1990,  deadline. 

The  effective  date  for  certain  newly 
listed  wastes  may  fall  after  the  May  8. 
1990,  date  for  scheduled  wastes.  Such 
wastes  may  require  extensions  beyond 
the  May  8. 1994.  date.  EPA  expects  that 
the  short  duration  of  the  extensions  (not 
to  exceed  two  years)  will  encourage 
generators  of  hazardous  waste  to 
minimize  the  quantity  of  hazardous 
waste  subject  to  the  land  disposal 
restrictions.  Generators  should  explore 
changes  in  process  substitution, 
materials  recovery,  recycling  and  reuse, 
and  alternative  treatment  as  alternative 
methods  of  complying  with  the  land 
disposal  restrictions.  EPA  has  prepared 
a  report  to  Congress  for  presentation 
during  November  1986,  on  waste 
minimization  which  identifies  some 
waste  minimization  pracMces. 

6.  Consultation  With  Affected  States 

All  states  will  be  notified  via  Federal 
Register  announcement  of  tentative 
decisions  to  permit  extensions  for 
restricted  wastes.  Stattes  that  anticipate 
that  they  may  be  affected  by  a  specific 
extension  should  contact  EPA.  EPA  then 
consult  with  appropriate  agencies  in  the 
affected  States  as  required  by  section 
3004(h)(3).  EPA  expeote  that  states  most 
interested  in  extension  decisions  will  be 
those  in  which  the  waste  was  generated, 
those  accepting  waste  during  the 
extension  period,  and  those  with 
capacity  under  development  Applicants 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Rules  and  Regulations         40605 


can  expedite  the  review  process  by 
submitting  information  outlining  how 
the  wastes  will  be  managed  in  each  of 
the  affected  States  as  part  of  the 
demonstrations  under  §  268.5  (a)(4). 
(a)(6).  and  (a)(7). 

G.  Evaluation  of  Petitions 
Demonstrating  Land  Disposal  To  Be 
Protective  of  Human  Health  and  the 
Environment 

The  statutory  standard  for  evaluation 
of  these  petitions  requires  that  the 
applicable  land  disposal  method  be 
protective  of  human  health  and  the 
environment.  The  statute  further 
specifies  that  a  method  of  land  disposal 
may  not  be  determined  to  be  protective 
unless  it  has  been  demonstrated,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous.  (RCRA  section 
3004(d).  42  U.S.C.  2964(d)(1)). 

In  demonstrating  "no  migration."  the 
petitioner  must  take  into  consideration 
the  likely  effects  of  long-term  geologic 
processes  and  climatic  phenomena,  such 
as,  but  not  limited  to,  earthquakes  and 
floods,  and  any  other  events  that  can  be 
reasonably  predicted.  The  petitioner 
should  not  assume  that  any  man-made 
barriers  or  engineered  systems  will 
satisfy  the  "no  migration"  standard, 
because  artificial  barriers  alone  cannot 
be  relied  upon  to  provide  the  long-term 
assurances  that  the  statutory  standard 
requires.  However,  these  units  may 
satisfy  the  standard  when  the  petitioner 
is  requesting  temporary  storage  of 
restricted  waste  on  the  land. 

The  Agency  has  identified  three 
scenarios  that  may  satisfy  the 
requirements  of  the  statutory  standard 
of  "no  migration".  The  first  involves  a 
situation  where  environmental 
parameters  are  such  that  no  detectable 
migration  of  hazardous  constituents 
would  occur  from  the  disposal  unit.  For 
example,  this  scenario  may  occur  when 
a  waste  consisting  of  relatively 
immobile  hazardous  constituents  is 
placed  in  a  monofill  located  in  an  arid 
climate  with  no  ground  water  recharge. 
Another  example  involves  placement  of 
a  small  volume  of  compatible  waste  in  a 
massive  and  stable  salt  dome  formation. 
The  second  would  rely  on  an  active 
chemical  or  physical  process,  such  as 
the  neutralization  of  a  corrosive  waste 
in  a  surface  impoundment,  where  no 
hazardous  waste  remains  in  the  unit. 
This  is  especially  applicable  to 
characteristic  wastes.  The  third  involves 
the  temporary  storage  of  hazardous 
waste  in  a  land-based  unit,  such  as  an 
indoor  waste  pile,  where  engineered 


containment  systems  are  effective  over 
the  period  the  waste  remains  in  storage. 

The  "no  migration"  standard  clearly 
would  be  violated  in  a  situation  where 
unacceptable  concentrations  of 
hazardous  constituents  are  occurring  at 
the  waste  management  boundary,  even 
though  the  concentration  at  a  potential 
receptor  site  some  distance  from  the 
waste  management  boundary  is  below 
an  applicable  health-based  level. 

The  Agency,  generally,  will  deny  a 
petition  where  there  is  a  history  of 
continuing  mismanagement  of 
hazardous  waste  at  the  disposal  unit  as 
evidenced  by  State  or  EPA  monitoring 
and  on-site  inspection  reports. 

1.  Procedures  for  Submitting  and 
Reviewing  Petitions 

The  Agency  proposed  that  petition 
review  would  eventually  be  the 
responsibility  of  either  the  EPA  Regional 
offices  or  authorized  States.  Upon 
reevaluation.  the  Agency  believes  that 
there  will  be  relatively  few  petitions 
submitted.  Accordingly,  the  Agency  is 
requring  that  applicants  submit  petitions 
to  the  Administrator. 

The  five  general  steps  of  the  petition 
review  process  involve  the  submittal  of 
the  petition,  Agency  review  of  the 
petition,  notice  of  the  Agency's  tentative 
decision  in  the  Federal  Register,  a  30- 
day  pubhc  comment  period,  and  notice 
of  the  Agency's  final  decision  in  the 
Federal  Register.  (See  §  268.6.)  Two 
copies  of  the  petition  should  be 
submitted  (by  registered  mail)  to  the 
Administrator.  The  Agency  will  initially 
review  a  petition  for  completeness. 
Once  a  petition  is  considered  complete, 
it  will  be  reviewed  on  the  basis  of  the 
technical  information  supplied.  The 
Agency  will  publish  in  the  Federal 
Register  a  tentative  decision  to  grant  or 
deny  a  petition.  The  Agency  will 
consider  public  comments  and  any  new 
data  submitted  during  the  comment 
period.  The  Agency  will  then  publish  its 
final  decision  in  the  Federal  Register. 

During  the  petition  review  period, 
petition  applicants  are  required  to 
comply  with  all  restrictions  on  land 
disposal  of  the  waste.  The  receipt  of  a 
petition  by  the  Agency  does  not  delay 
the  effective  date  of  any  restrictions 
applicable  to  the  waste. 

H.  Treatability  Variance 

1.  Basis  for  EstabUshing  a  Treatability 
Variance 

Several  commenters  recognized  that 
there  may  be  particular  waste  streams 
that  cannot  be  treated  to  the  level  (or  by 
the  method)  specified  by  the  treatment 
standard.  The  Agency  agrees  with  these 
commenters,  and  is  establishing  a 


procedure  to  evaluate  petitions  for  a 
variance  from  the  treatment  standard. 

The  Agency  envisions  that  wastes 
may  be  subject  to  a  treatability  variance 
in  cases  where  the  treatment  standard 
for  a  particular  waste  cannot  be  met 
because  the  waste  does  not  fit  into  one 
of  the  BOAT  treatability  groups.  A 
particular  waste  may  be  significantly 
different  from  the  wastes  considered  in 
establishing  treatability  groups  because 
the  waste  contains  a  more  complex 
matrix  which  makes  it  more  difficult  to 
treat.  For  example,  complex  mixtures 
may  be  formed  when  a  restricted  waste 
is  mixed  with  other  waste  streams  by 
spills  or  other  forms  of  inadvertent 
mixing.  As  a  result,  the  treatability  of 
the  restricted  waste  may  be  altered  such 
that  it  cannot  meet  the  applicable 
treatment  standard.  In  such  a  case, 
generators  or  owners/operators  may 
petition  the  Agency  for  an  alternative 
treatment  standard. 

On  September  5, 1988,  the  Agency 
published  a  Notice  of  Availability  of 
Data  in  the  Federal  Register  (51  PR 
31783)  outlining  its  authority  under 
section  7004(a)  to  act  on  petitions  to 
amend  or  repeal  any  regulation  under 
RCRA  and  requesting  comments  on  a 
procedure  by  which  petitions  for  a 
variance  from  the  treatment  standard 
would  be  evaluated.  Commenters  on  the 
Notice  of  Availability  generally 
supported  the  concept  of  a  variance 
from  the  treatment  standard.  Two 
commenters  specifically  supported 
providing  variances  through  a 
rulemaking  procedure,  while  another 
commenter,  though  recognizing  EPAs 
authority  to  amend  the  treatment 
standards  by  rulemaking,  urged  the 
Agency  to  adopt  a  more  streamlined 
variance  procedure  similar  to  that  used 
in  other  EPA  rules.  Commenters  also 
suggested  specific  criteria  to  be 
considered  in  evaluating  variance 
petitions. 

EPA  agrees  that  the  Agency  has  the 
authority  to  choose  between  a 
rulemaking  and  a  variance  procedure 
when  considering  the  unique  aspects  of 
wastes  that  were  not  considered  in 
developing  the  treatment  standards. 
Nothing  in  the  language  or  legislative 
history  of  the  statute  suggests  that 
Congress  intended  to  preclude  EPA  from 
adopting  a  variance  procedure  once  the 
Agency  has  issued  treatment  regulations 
under  section  3004(m). 

The  Agency  is  promulgating 
procedures  for  a  variance  from  the 
treatment  standard  under  §  268.44  of 
today's  rule.  Essentially,  the  new 
provision  will  allow  applicants  to  use 
procedures  similar  to  those  now  used  for 
rulemaking  petitions  under  40  CFR 
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26a20.  In  light  of  the  comments, 
however.  EPA  intends  to  issac  a 
proposal  asking  for  fwtber  comments  on 
the  option  of  using  a  variance  procedure 
rather  than  a  rulemaking.  Because  there 
was  insufficient  time  prior  to  today's 
rule  to  fully  consider  all  issues  relating 
to  the  establishment  of  a  variance 
procedure.  EPA  believes  it  is  more 
appropriate  to  request  additional 
comments.  Similarly.  EPA  will  consider 
additional  comments  on  the  appropriate 
criteria  by  which  to  evaluate  variance 
requests  in  the  context  of  the  future 
rulemaking.  In  the  meantime,  this 
preamble  oudines  some  criteria  that 
EPA  believes  should  be  considered  by 
applicants  for  a  variance  from  the 
treatment  standard. 

2.  Demonstrations  Included  in  a  Petition 

Variance  petitions  must  demonstrate 
that  the  treatment  standard  estabUshed 
for  a  given  waste  cannot  be  met.  This 
demonstration  can  be  made  by  showing 
that  attempts  to  treat  the  waste  by 
available  technologies  were  not 
successful,  or  through  appropriate 
analyses  of  the  waste  which 
demonstrate  that  the  waste  cannot  be 
treated  to  the  speciHed  levels.  Variances 
will  not  be  granted  based  on  a  showing 
that  adequate  BOAT  treatment  capacity 
is  unavailable.  Such  demonstrations  can 
be  made  according  to  the  provisions  in 
S  268.5  for  case-by-case  extensions  of 
the  effective  date. 

The  Agency  will  consider  granting 
generic  petitions  provided  that 
representative  data  are  submitted  to 
support  a  variance  for  each  facility 
covered  by  the  petition. 

Petitioners  should  submit  at  least  one 
copy  to: 

The  Administrator.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20480. 
An  additional  copy  marked 

"Treatability  Variance"  should  be 

submitted  to: 

Chief,  Waste  Treatment  Branch.  Office 
of  Solid  Waste  {WH-565).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460. 
Petitions  containing  confidential 
information  should  be  sent  with  only  the 
inner  envelope  marked  'Treatability 
Variance"  and  "Confidential  Business 
Information,"  and  the  contents  marked 
in  accordance  with  the  requirements  of 
40  CFR  Part  2  (41  FR  36902,  September  1, 
1976.  amended  by  43  FR  40000). 

The  petition  should  contain  the 
following  information: 

(1)  The  petitioner's  name  and  address; 

(2)  A  statement  of  the  petitioner's 
interest  in  the  proposed  action; 


(3)  name,  address,  and  EPA 
identification  number  of  the  facility 
generating  the  waste,  and  the  name  and 
telephone  number  of  the  plant  contact' 

(4)  The  procest(es)  and  feed  materials 
generating  the  waste  and  an  assessment 
of  whether  such  process(es)  or  feed 
materials  may  produce  a  waste  that  is 
not  covered  by  the  demonstration; 

(5)  A  description  of  the  waste 
sufficient  for  comparison  with  the 
wastes  considered  by  the  Agency  in 
developing  BOAT,  and  an  estimate  of 
the  average  and  naximum  monthly  and 
annual  quantities  of  waste  covered  by 
the  demonstration;  (Note:  The  petitioner 
should  consult  the  appropriate  BDAT 
background  document  for  determining 
the  characteristioB  of  the  wastes 
considered  in  developing  treatment 
standards.) 

(6)  If  the  waste  has  been  treated, 
provide  a  description  of  the  system  used 
for  treating  the  waste,  including  the 
process  design,  operating  conditions  and 
an  explanation  of  the  reasons  the 
treatment  standards  are  not  achievable 
or  are  based  on  iaappropriate 
technology  for  treating  the  waste;  (Note: 
The  petitioner  should  refer  to  the 
appropriate  BDAT  background 
document  as  guidance  for  determining 
the  design  and  operating  parameters 
that  the  Agency  used  in  developing 
treatment  standards.) 

(7)  A  description  of  the  alternative 
treatment  systems  examined  by  the 
petitioner  (if  any),  a  description  of  the 
treatment  system  deemed  appropriate 
by  the  petitioner  for  the  waste  in 
question,  and.  as  appropriate,  the 
concentrations  in  the  treatment  residual 
or  extract  of  the  treatment  residual 
(using  the  TCLP)  that  can  be  achieved 
by  applying  such  treatment  to  the  waste; 

(8)  The  dates  of  the  sampling  and 
testing: 

(9)  A  description  of  the  methodologies 
and  equipment  used  to  obtain 
representative  samples; 

(10)  A  description  of  the  sample 
handling  and  preparation  techniques, 
including  techniques  used  for  extraction, 
containerization,  and  preservation  of  the 
samples:  and 

(11)  A  description  of  the  tests 
performed  (including  results). 

After  receiving  a  petition  for  a 
variance,  the  ,'\dministrator  may  request 
any  additional  information  or  waste 
samples  which  he  may  require  to 
evaluate  and  process  the  petition. 

Additionally,  all  petitioners  must 
certify  that  the  information  provided  to 
the  Agency  is  accurate  under  §  268.4(b). 

In  determining  whether  a  variance 
would  be  granted,  the  Agency  will  first 
look  at  the  design  and  operation  of  the 
treatment  system  being  used.  If  EPA 


determines  that  the  technology  and 
operation  are  consistent  with  BDAT,  the 
Agency  will  evaluate  the  waste  to 
determine  if  the  waste  matrix  and/or 
physical  parameters  are  such  the  BDAT 
properly  reflects  treatment  of  the  waste. 

In  cases  where  more  than  one 
technology  is  applicable  to  a  waste,  the 
petitioner  would  have  to  demonstrate 
that  the  treatment  standard  cannot  be 
met  using  any  of  the  technologies,  or 
that  none  of  the  technologies  is 
appropriate  for  treatment  of  the  waste. 
After  the  Agency  has  made  a 
determination  on  the  petition,  the 
Agency's  findings  will  be  published  in 
the  Federal  Register,  followed  by  a  30- 
day  period  for  public  conunent.  After 
review  of  the  public  comments,  EPA  will 
publish  its  final  determination  in  the 
Federal  Register  as  an  amendment  to 
the  treatment  standards  in  Part  268 
Subpart  D.  j 

V.  Treatment  Standaads  for  Solvents 

A.  Introduction 

On  May  19, 1980  (45  FR  33119).  the 
Agency  listed  27  commonly  used  organic 
solvents  as  hazardous  wastes  when 
spent  or  discarded.  The  solvents  were 
listed  as  EPA  Hazardous  Waste  Nos. 
FOOl.  F002.  F003.  F004,  and  F005.  The 
listed  solvents  include  certain  spent 
halogenated  and  non-halogenated 
solvents,  and  still  bottoms  from  the 
recovery  of  these  solvents.  Due  to  the 
manner  in  which  the  F001-F005  listings 
were  originally  structured,  a  major 
regulatory  loophole  was  created  by  the 
Agency.  As  written,  the  listings  only 
covered  the  pure  form  or  the  commercial 
grades  of  these  solvents.  Therefore,  the 
Agency  amended  the  listing  to  include 
mixtures  containing  a  total  of  10  percent 
or  more  (by  volume)  of  one  or  more  of 
the  listed  solvents,  as  pubUshed  in  the 
Federal  Register,  Eteoember  31. 1985  (50 
FR  53315). 

In  the  proposed  rule  to  the  land 
disposal  restrictions,  several 
commenters  requested  that  the  Agency 
clarify  the  scope  of  the  spent  solvent 
listings.  The  commenters  stated  that 
confusion  exists  regarding  specifically 
what  wastes  are  covered  by  the  solvent 
listings.  The  Agency  recognizes  this 
problem  and  has  incuded  the  following 
discussion  in  today's  rule  to  provide 
further  clariHcation  of  the  F001-F005 
solvent  listings. 

The  spent  solvent  listings  cover  only 
those  solvents  that  are  used  for  their 
solvent  properties — that  is  to  solubilize 
(dissolve)  or  mobilize  other  constituents. 
For  example,  solvents  used  in 
degreasing.  cleaning,  fabric  scouring;  as 
diluents,  extractants,  reaction  and 
synthesis  media;  and  similar 
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appUcatkmi ««  xowcied  rnidw  the 
listing  (whas  "apeor').  A  solvcat  i» 
considered  ajwot  whan  it  has  been  used 
and  is  no  bnger  fit  far  use  without  being 
regenerated,  redaiined.  or  otherwise 
reprocessed 

Manufacturing  process  wastes  where 
solvents  were  used  as  reactants  or 
ii^gredients  to  the  foromlatiiHi  of 
commerdal  chemical  products  are  not 
covered  by  the  listings.  Hie  products 
themselves  also  are  not  covered.  See  the 
original  solvent  Usting  background 
document  (Novennber  14. 1980) 
avaiiaUe  in  the  RCRA  docket. 

Today's  final  rule  does  not  include 
treatment  standards  for  the  commercial 
chemical  products,  manufacturing 
chemical  intermediates  and  ofT- 
speciiication  commercial  chemical 
products  (P  and  U  wastes]  that 
correspond  to  the  F001-F005  spent 
solvent  wastes.  These  wastes  will  be 
addressed  according  to  the  schedule 
promulgated  on  May  28. 1988  (51  FR 
19300).  The  final  rule  also  does  not  cover 
the  four  newly  listed  solvents  in  the 
F001-F005  listii^:  benzene.  2- 
ethoxyethanol,  2-nitropropane,  and 
1.1.2-trichloroethane  (51  FR  6537).  The 
Agency  currently  is  gathering  data  to 
fully  characterize  and  evaluate  these 
wastes.  We  expect  to  make  decisions  on 
these  additional  solvents  when  we 
address  the  first  group  of  schedided 
wastes. 

In  today's  rule,  the  Agency  is 
promulgating  treatment  standards  for 
the  following  F001-F005  solvent 
constituents  listed  in  TaUe  CCWE: 
tetrachloroethylene 
trichloroethylene 
methylene  chloride 
1,1.1-trichloroe  thane 
carbon  tetrachloride 
chlorobenzene 

l,l,2-trichloro-l,2,2-trifluoroethane 
ortho-dichlorobenzene 
trichlorofluoromethane 
xylene 
acetone 
ethyl  acetate 
ethyl  benzene 
ethyl  ether 

methyl  isobutyl  ketone 
n-butyl  alcohol 
cyclohexanone 
methanol 

cresols  (cresylic  add) 
toluene 
isobutanol 
carbon  disulfide 
nitrobenzene 
pyridine 
methyl  ethyl  ketone 

Lab  packs  containing  th^e  solvents 
also  are  subject  to  the  treatment 
standards  promulgated  in  today's  final 
rule. 


The  traatBient  standsrdt  becoiDe 
eSectivetui  Noveaaber  8, 1888.  for  all 
POOl  through  F006  solved  wastes  «^Udi 
do  not  meet  any  of  die  criteria 
eatabliriiad  for  a  national  two-jrear 
variance.  Solvent  wastes  diat  meet  at 
least  one  of  the  criteria  are  sid^ect  to 
the  variance  and  ivill  be  restricted  horn 
land  disposal  effective  November  8, 
1988.  The  criteria  are: 

1.  The  generator  of  the  solvent  waste 
is  a  small  quantity  generator  of  100-ltXW 
kilograms  of  hazardous  waste  per 
month. 

2.  The  solvent  waste  is  generated  from 
any  response  action  taken  under 
CERCLA  or  any  corrective  action  taken 
under  RCRA,  except  where  the  waste  is 
contaminated  soil  or  debris  not  subject 
to  the  provisions  of  this  chapter  until 
November  8. 1988. 

3.  The  solvent  waste  is  a  solvent- 
water  mixture,  a  solvent-containing 
sludge,  or  a  solvent-contaminated  soil 
(non-CERCLA  or  RCRA  corrective 
action)  containing  less  than  1  peicent 
total  FOOl-FtXfi  solvent  constitunits 
listed  in  Table  CCWE  of  S  288.41. 

B.  Treatment  Standards  For  FWl-fWS 
Spent  Solvents 

This  unit  describes  the  industries 
affected  by  the  land  disposal  restrictions 
for  the  P0O1-F0O5  spent  solvents  and  the 
demonstrated  tedinologies  which  the 
Agency  determined  to  be  available.  The 
unit  further  describes  how  the  Agency 
developed  treatment  standards  for  these 
wastes. 

1.  Indusbies  Affected 

The  Agency  has  identified  a  variety  of 
industries  which  generate  waste  subject 
to  the  land  disposal  restrictions  for 
F001-F005  spent  solvents.  Much  of  the 
POOl-4^005  spent  solvents,  as  defined  in 
40  CFR  261.31,  are  generated  from 
manufacturing  operations  where 
solvents  are  used  as  reactant  carriers  or 
for  surface  preparation.  Such  industries 
include  pharmaceutical  plants, 
semiconductor  facilities,  printing  plants, 
and  plastic  and  synthetic  resin 
manufacturers.  Another  lai^e  group  of 
spent  solvent  wastes  is  generated  by 
paint  and  ink  formulating  facilities  when 
tanks  containing  solvent-based 
materials  are  cleaned.  Machine  shops 
also  generate  significant  amounts  of 
solvents  from  degreasing  operations.  A 
further  description  of  these  industries 
and  the  characteristics  of  the  wastes 
generated  is  presented  in  EPA's  "BDAT 
Background  Document  for  P001-F005 
Spent  Solvents"  (Ref.  4). 


2.  Oeaonstrated  Technologies  for  FOOl- 
F0Q5  Spent  SolvenU 

As  presented  in  the  proposed  rule,  the 
demonstrated  beatment  technologies  for 
POOl-FDOS  spent  solvents  are: 

(1)  Batch  distillation 

(2)  Thin  film  evaporation 

(3)  Fractionation 

(4)  Incineration 

(5)  Steam  stripping 

(6)  Biological  treatment 
[7]  Carbon  adsorption 

(8)  Air  stripping 

(9)  Wet  air  oxidation 

All  of  these  technologies  are 
demonstrated  and  commercially^ 
available.  EPA  has  determined  that 
none  have  been  found  to  be  riskier  than 
land  disposal  (See  Unit  IV.B.  for  a 
detailed  discussion.) 

Below  is  a  brief  description  of  each  of 
these  technologies  and  their  general 
applicabihty  to  treatment  of  spent 
solvents.  The  BDAT  background 
document  provides  a  detiiiled  discussion 
oi  these  technologies. 

a.  Batch  distillation.  Batch  distillation 
is  used  to  separate  various  oiganic 
compounds  from  a  contaminated  spent 
solvent  mixture  in  order  to  collect  and 
reuse  the  individual  compounds.  The 
separation  is  accomfdished  by  the 
addition  of  heat  which  causes  the  more 
volatile  compounds  to  vaporize.  Batch 
distillation  generally  is  used  in  cases 
where  the  recovered  solvent  has 
sufficient  economic  value  to  offset  the 
costs  associated  with  the  operation  of 
the  distillation  system.  As  a 
consequence,  batch  distillation  is 
generally  apphed  to  spent  solvent 
wastes  that  are  highly  concentrated  and 
yield  significant  amounts  of  materia, 
upon  separation,  lliis  technology  has 
been  demonstrated  for  F001-F005  spent 
solvent  wastes  as  well  as  those  judged 
to  be  similar.  EPA  estimates  that  at  least 
400  facilities  perform  full-scale  batch 
distillation  on-site  or  as  commercial 
treatment. 

This  technology  yields  a  residue  that 
contains  a  high  amount  of  suspended 
solids,  is  quite  viscous,  and  may  require 
subsequent  incineration.  The  level  of 
performance  achieved  by  this 
technology  will  depend  on  the 
temperature  and  duration  of  the 
distillation  process. 

b.  Thin  film  evapomtion.  This 
technology  is  also  a  demonstrated 
distillation  process.  Thin  film 
evaporation  differs  from  batch 
distillation  in  that  the  waste  stream  I  ir 
thin  film  evaporation  must  contain 
considerably  less  suspended  solids.  Use 
of  this  technology  results  in  an  overhead 
stream  which  almost  always  can  be 
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reused  as  a  solvent  and  a  bottom  stream 
which  often  is  used  as  fuel  for 
incinerators.  Depending  on  the 
suspended  solids  level  of  the  waste, 
treatment  using  thin  film  evaporation 
may  result  in  a  residue  that  requires 
land  disposal.  EPA  has  identified 
several  full-scale  facilities  using  thin 
film  evaporation  of  waste  solvents. 

c.  Fractionation.  This  technology  also 
is  a  demonstrated  distillation  process.  It 
differs  from  batch  distillation  and  thin 
film  evaporation  in  that  it  is  designed  to 
achieve  a  finer  separation  than  these 
other  treatment  technologies.  It  would 
be  used  when  there  are  recoverable 
quantities  of  more  than  one  solvent  in  a 
waste.  Generally,  fractionation  will 
result  in  multiple  product  streams  while 
generating  minimal  amounts  of  residue 
to  be  land  disposed.  Fractionation  is 
practiced  by  full  scale  facilities  on  spent 
solvent  wastes. 

d.  Incineration.  Incineration  is  a  well 
demonstrated  technology  commonly 
used  to  treat  spent  solvent  wastes.  The 
Agency  estimates  that  there  are  over  200 
full-scale  incinerators  for  hazardous 
wastes,  many  of  which  incinerate  FOOl- 
F005  spent  solvents.  This  technology 
destroys  the  organic  fraction  of  the 
spent  solvents  by  oxidation  to  carbon 
dioxide  and  water  vapor.  Chlorinated 
organics  are  converted  to  carbon 
dioxide,  water  vapor,  and  hydrochloric 
acid  vapor. 

Incineration  generates  one  or  two 
residual  wastes  that  need  to  be  land 
disposed  depending  on  whether  the 
incinerator  includes  air  emission 
controls.  The  residual  wastes  are  the 
incinerator  ash  and  the  scrubber  sludges 
or  air  emission  control  dust.  The  vast 
majority  of  incinerator  residue  that  will 
require  land  disposal  is  generated  by 
rotary  kiln  incinerators  that  bum  spent 
solvent  wastes  containing  high 
concentrations  of  solids. 

e.  Steam  stripping.  While  steam 
stripping  is  a  distillation  process,  the 
technology  is  significantly  different  from 
the  di.s'iilation  processes  previously 
dischss»»u  both  from  the  standpoint  of 
the  type  of  wastes  treated  and  the 
design  and  operation  of  the  process. 
Steam  stripping  is  used  by  a  number  of 
facilities  to  reduce  organic 
concentration  in  dilute  spent  solvent 
wjstes  containing  mostly  water.  As 
such,  the  stripped  solvent  is  not 
generally  recovered  in  commercially 
viable  quantities.  Data  from  the 
Agency's  screening  questionnaire  for 
capacity  showed  that  17  full-scale 
facilities  performed  steam  stripping  of 
spent  solvent  wastes  and  that  three 
facilities  perform  steam  stripping 
specifically  on  F001-F005  spent  solvents. 


f.  Biological  treatment.  Biological 
treatment  is  a  demonstrated  technology 
which  involves  the  use  of 
microorganisms  to  degrade  spent 
solvent  compounds.  There  are  a  number 
of  different  types  of  biological  treatment 
processes.  These  processes  include 
aerobic  treatment  such  as  activated 
sludge  systems,  aerated  lagoons,  and 
trickling  niters,  facultative  degradation 
in  waste  stabilization  ponds,  and 
anaerobic  digestion.  In  aerobic  systems, 
organic  compounds  are  degraded  to 
carbon  dioxide  and  water.  Anaerobic 
processes  convert  organic  wastes  into 
methane  and  carbon  dioxide. 
Facultative  systems  alternate  between 
aerobic  and  anaerobic  treatment. 

Biological  treatment  residues  include 
treated  water  and  a  biomass  sludge.  The 
sludge  is  a  mixture  of  dead  and  living 
microorganisms  containing 
nonbiodegradable  inorganic  compounds, 
as  well  as  any  organics  that  are  not 
degraded  (i.e.  refractory  organics)  and 
are  adsorbed  by  the  biomass.  Depending 
on  the  composition  of  the  spent  solvent 
wastewater,  the  biomass  sludge  may 
require  treatment  prior  to  land  disposal. 
Treatment  could  consist  of  chemical 
fixation  for  metals  and/or  incineration 
for  the  organic  compounds. 

g.  Carbon  adsorption.  Carbon 
adsorption  is  the  use  of  specially 
prepared  carbon  granules  (activated 
carbon)  to  remove  contaminants  from 
wastewaters.  Carbon  adsorption  is 
applicable  to  wastewaters  containing 
low  concentrations  of  F001-F005  spent 
solvent  wastes.  The  spent  solvent 
wastes  are  removed  by  adsorption  onto 
the  carbon  surface.  The  affinity  that  a 
particular  spent  solvent  compound  has 
for  carbon  will  depend  on  the  type  of 
carbon  used  and  the  properties  of  the 
compound.  The  residues  from  carbon 
adsorption  include  spent  carbon  and 
treated  wastewater.  Once  the  quality  of 
the  treated  wastewater  approaches  a 
predetermined  level  the  spent  carbon 
can  be  regenerated  and  reused  or 
destroyed  in  an  Incinerator.  This 
technology  is  generally  used  in 
combination  with  steam  stripping  or 
biological  treatment.  This  technology  is 
demonstrated  for  F001-F005  spent 
solvent  wastewaters  as  well  as  those 
judged  to  be  similar. 

h.  Air  stripping.  Air  stripping  uses 
forced  air  to  remove  low  concentrations 
of  volatile  organic  compounds,  such  as 
solvents,  from  wastewater.  During  air 
stripping,  air  and  wastewater  are 
brought  into  contact  with  each  other  for 
the  purpose  of  transferring  the  volatile 
organic  compounds  from  the  wastewater 
to  the  air.  Transfer  is  caused  by  a 
concentration  gradient  of  the  volatile 


organic  compounds,  which  tends  to 
move  these  compounds  in  a  direction 
that  will  equalize  the  concentration  in 
the  air  with  that  in  the  water.  Air 
stripping  has  been  uied  to  treat 
contaminated  ground  water  containing 
F001-F005  spent  solvent  constituents. 
This  technology  was  not  chosen  as  the 
basis  of  any  BOAT  treatment  standards 
for  reasons  presented  in  the  BOAT 
background  document. 

i.  Wet  air  oxidation.  Wet  air  oxidation 
utilizes  elevated  tenq)erature  and 
pressure  to  oxidize  dissolved  or 
suspended  organic  contaminants  in 
wastewaters.  The  wastewater  is  fed  to 
the  wet  air  oxidation  treatment  system 
by  a  high-pressure  pump.  It  is  then 
mixed  with  compressed  air  and  passed 
through  a  heat  exchanger.  The  heated 
waste-air  mixture  exits  the  exchanger 
and  enters  a  reactor  where  oxygen  from 
the  compressed  air  reacts  with  organic 
contaminants  in  the  waste  to  form 
carbon  dioxide  and  water  vapor. 

This  technology  has  full  scale 
applications  but  primarily  in  areas  other 
than  treatment  of  spent  solvent  wastes. 
The  Agency  is  aware  of  one  facility  that 
treats  F001-F0G5  spent  solvent 
wastewater.  Unlike  the  other 
technologies  discussed,  this  technology 
was  not  considered  a  demonstrated 
technology  at  proposal.  Subsequent  to 
proposal,  we  received  additional  data 
showing  this  technology  to  be 
demonstrated  for  F001-F005  spent 
solvent  wastes. 

3.  Determination  of  Treatment 
Standards  (BDAT)  for  Spent  Solvents 

a.  Data  base.  The  majority  of  the  data 
used  in  developing  HDAT  for  F001-F005 
solvents  were  from  full  scale  treatment. 
The  Agency  included  some  pilot-  and 
bench-scale  data  from  treatment 
technologies  which  are  also 
demonstrated  on  a  full  scale  basis. 
Below  is  a  description  of  all  available 
treatment  data  by  technology. 
— For  biological  treatment,  the  Agency 
analyzed  full  scale  treatment  data 
from  28  plants  ia  the  organic 
chemicals,  plastics,  and  synthetic 
fibers  industries  which 
manufacture,  in  total,  over  200 
different  products.  These  data  were 
from  treatment  of  wastes  containing 
F001-F005  constituents  as  a  result  of 
process  contamination.  While  the 
waste  are  not  included  in  EPA's 
defmition  of  spent  solvent  wastes, 
the  Agency  believes  that  these 
wastes  are  similar  to  spent  solvent 
wastes.  The  Agency  has  biological 
treatment  data  on  carbon 
tetrachloride,  chlorobenzene, 
cresols,  1,2-dicldorobenzene, 
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ethylbenzene.  mediykne  chloride, 
nitrubenxene,  tetrachlofoeUiylene, 
toluene,  trkhloroethylene.  1.1.1- 
trichloroethane.  and 
trichlorofluoroinethane&. 
— For  steam  stripping,  the  Agency 
analyzed  full  scale  data  from  four 
plants  and  pilot  scale  data  on 
treatment  oif  contaminated  ground 
water.  The  full  scale  data 
represented  treatment  of  F001-F005 
spent  solvents  at  one  plant;  the 
remaining  three  plants  were  treating 
wastes  containing  F001-F005 
consitituents  generated  &»  process 
contaminants.  The  Agency  analyzed 
steam  stripping  data  on 
ethylbenzene,  methylene  chloride, 
methyl  isobutjd  ketone, 
nitrobenzene,  tc^ene.  1.1,1- 
trichloroethane,  and 
trichlOToethylene. 
— ^ForcaAon  adsorption,  EPA 
analyzed  full  scale  data  from  four 
plants  and  pilot  scale  data  from  two 
plants.  At  one  of  these  full  scale 
plants,  cartMjn  adsorption  is  used 
after  biological  treatment  The 
Agency  obtained  data  on 
chlorobenzene.  1,2-dichlorobenzene. 
methylene  chloride,  nitrobenzene, 
toleene,  and  tricMoroethylene  from 
this  fadiity.  At  another  fall  scale 
plant,  carbmi  adsorption  follows 
steam  strijqsing.  The  Agency 
obtained  data  on  nitrobenzene  and 
toluene  from  diis  facility,  fai  the 
third  case,  EPA  has  full  scale  data 
from  a  plant  in  the  pesticides 
industry  which  genn^tes 
wastewater  containing  cresols.  EPA 
has  full  scale  data  for  process 
wastewater  containing  cresol  at  the 
fourth  plant  Pilot  scate  data  for 
tridtloroetfaylene  are  available  on 
treatment  of  contaminated  drinking 
water.  Pilot  scale  data  are  also 
available  for  methylene  chloride, 
toluene,  and  xylene  on  treatment  of 
runoff  water  from  a  waste  disposal 
site. 
— For  wet  air  oxidation,  die  Agency 
analyzed  pilot-scale  data  for 
methylene  chloride,  methanol, 
methyl  ethyl  ketone, 
tetrachloroethylene,  toluene,  1.1.1- 
trichjoroethane,  and  xylene.  These 
data  were  submitted  ma  part  of  a 
comment  on  the  proposed  rule. 
—For  air  stripping,  EPA  analyzed  pilot 
scale  data  from  treatment  of  ^mmd 
water  contaminated  with  1,1,1- 
trichloroethane,  trichloroethylene, 
methyl  isobutyl  ketone,  toluene, 
tetrachloroethylene,  and  ethyl- 
benzene. 
— ^The  Agency  also  analjrzed  the 
extract  of  incinerator  ash  for  ten 
incinerators  at  mne  fticiltties.  All 


incinerators  were  operating  foil 
scale  and  treating  a  variety  of 
wastes  including  spent  solvents. 
The  P001-F005  constituents  for 
which  data  were  available  are 
acetone,  carbon  disulfide, 
chlorobenzene.  1.2-dichlorobenzene, 
ethylbenzene.  methylene  chloride, 
methyl  eUiyl  ketone,  methyl  isobutyl 
ketone,  nitrobenzenes. 
tetrachloroethylene,  toluene,  1.1.1- 
trichloroetbane,  trichloroethylene 
and  xylene, 
b.  Analysis  of  data  and  establishmeat 
of  treatability  group.  The  Agency 
reviewed  all  available  treatment  data  to 
determine  if  any  data  represented 
treatment  from  a  system  that  was  not 
well  designed  or  operated.  Consistent 
with  the  general  framework  for  BDAT, 
such  data  were  deleted  (the  BDAT 
background  document  provides  a 
detailed  analysis  of  the  Agency's 
rationale  for  such  data  editing).  The 
Agency  then  calculated  average 
performance  values  for  each  specific 
waste  treated  with  a  particular 
technology.  In  cases  vAiere  the  Agency 
had  data  on  treatment  of  the  same  or 
snnilar  wastes  using  more  than  one 
technology,  we  performed  an  analysis  of 
variance  test  to  determine  if  one  of  the 
technologies  performed  significantly 
better.  In  cases  where  a  particular 
technology  perfoimed  better,  the 
treatment  standard  was  based  on  the 
best  technology.  If  one  of  the 
technologies  did  not  perform 
significandy  better,  we  averaged  the 
performance  values  and  multiplied  this 
value  by  the  highest  variability  factor  to 
derive  the  treatment  standard. 

In  several  cases,  the  Agency  analjrzed 
data  from  the  treatment  of  different 
wastes  containing  the  same  constituent 
of  concern  but  ad^eving  significantly 
different  levels  of  performance,  the 
Agency  established  a  separate 
treatability  group  in  cases  where  the 
data  and  information  on  the  waste  were 
sufficient  to  do  so.  Within  any 
treatability  group,  however,  the  Agency 
used  the  highest  treatment  value 
reflecting  well  designed  and  operated 
treatment  to  establish  BDAT.  EPA 
believes  that  this  approach  ensures  that 
the  treatment  standard  can  be  achieved 
by  focilities  managing  Ftxn-FtXK 
solvents  with  a  wide  range  of  waste 
matrices. 

As  proposed,  the  Agency  established 
a  separate  treatability  group  for  spent 
solvent  wastewaters.  For  purposes  of 
defining  applicability  of  the  treatm^it 
standards  lot  wastewater  continuing 
FOOl-FOOS  ^)ent  solvents,  wastewaters 
are  defined  as  solvent-water  mixtures 
containing  total  organic  carbon  of  one 
percent  or  less.  Within  the  goieral 


wastewater  category,  available  data 
supported  a  separate  treatabihty  group 
for  spent  methylene  chloride  from  the 
pharmaceutical  industry.  For  ^>ent 
solvents  odier  than  wastewaters,  the 
Agency  was  not  able  to  identify 
additional  treatability  groups. 

c.  Development  of  the  FOOl-4'005  spent 
solvent  treatment  standards.  The 
Agency  determined  that  available  data 
support  the  establishment  of  the  final 
treatment  standards  as  shown  for  the 
treatability  groiqu  in  Table  1.  Consistent 
with  the  general  framework,  we  believe 
that  each  treatment  standard  eruures 
substantial  treatment  of  FOOl-FOOS  spent 
solvents.  A  discussion  of  onr  rationale 
for  determining  substantial  treatment 
can  be  found  in  the  BDAT  badeground 
document 

In  cases  where  data  for  FOOl-FOOS 
spent  solvents  were  not  available  to 
establish  BDAT,  the  Agency  evaluated 
the  wastes  to  determine  if  treatment 
values  could  be  transferred.  EPA 
believes  that  based  on  chemical 
structure  BDAT  treatment  values  can  be 
transferred  to  F0Q1-F005  constituents, 
except  for  carbon  disulfide,  where  data 
are  unavailable.  Chemical  structure, 
especially  as  related  to  functional 
groups,  is  used  to  predict  how  organic 
compounds  will  react  with  other 
compounds  and  under  various 
conditions.  The  structural  groups 
considered  by  the  Agency  for  FOOl-FOOS 
spent  solvents  are  halogenated 
aliphatics,  halogenated  alkenes, 
halogenated  aromatics,  ketones, 
alcohols  non-halogenated  aromatics, 
ethers,  esters,  phenols,  and  organic 
sulfur  compounds.  In  the  case  of  carbon 
disulfide,  the  Agency  relied  on  Henry's 
Law  constants  to  assess  transfer  of 
performance. 

The  Agency  is  aware  that  within 
similar  structure  groups  compounds  can 
exhibit  a  range  of  physical  and  diemical 
properties  that  affect  treatability.  EPA 
believes,  however,  that  structure  is  the 
best  method  available  at  this  time  for 
estimatiiig  treatability.  To  best  account 
for  the  rar^  of  physical  and  chemical 
properties  that  affect  treatment  within  a 
structural  group,  the  Agency  will 
transfer  treatinent  performance  from  the 
highest  treatment  value  observed  within 
the  structural  group.  [ 

In  some  instances,  treatment  i 

standards  were  derived  using  analytical   i 
quantification  levels  that  the  Agency        j 
believes  may  not  represent 
quantification  levels  over  the  entire 
range  of  FOOl-FOOS  spent  solvents 
subject  to  today's  final  rule  In  such 
instances,  EPA  increased  the  treatment 
standard  to  a  level  reflective  of  the 
quantification  level  which  we  believe 
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can  be  achieved  for  all  F001-F005  spent 
solvents.  Any  changes  made  to  the 
treatment  standards  as  a  result  of 
quantification  levels  can  be  found  in  the 
BDAT  development  document. 

The  Agency  proposed  treatment 
standards  for  each  of  the  F001-F005 
constituents  listed  in  Table  CCWE  of 
Subpart  D  in  the  proposed  rule.  During 
the  comment  period,  the  Agency 
obtained  additional  data  which  were 
summarized  in  the  Notice  of  Availability 
of  Data  (51  FR  31783,  September  5. 1986). 
EPA  also  reevaluated  existing  data 
using  a  number  of  statistical  methods. 
These  methods  were  also  outlined  in  the 
Notice  of  Availability.  Finally,  the 


Agency  revised  the  proposed  data 
editing  procedure  which  excluded  data 
when  the  influent  value  less  than  the 
screening  level  {generally  2.0  ppm).  In 
today's  final  rule  all  data  are  used 
provided  influent  concentrations  are 
above  quantification  levels. 

The  departure  from  the  proposed  rule 
which  most  affected  the  final  treatment 
standards  is  the  incorporation  of  a 
variability  factor.  The  BDAT 
background  document  contains  all  data 
used  to  develop  the  treatment  standards 
and  a  discussion  of  procedures  used  to 
evaluate  these  data  in  determining 
BDAT  for  each  constituent  of  concern 
within  a  treatability  group. 


Table  1.— Treatment  Standards  (As  Concentrations  in  the  Treatment  Residual 

Extract) 


treatment  standafds.] 

meeting  the 

Constiiueris  of  F001-F005  spent  sotvem 
wastes 

Wastewater 

Technology  t>asis  ■ 

Wastewater 

generated  by 

pnarmaceutical 

plants^ 

Another' 

Acetone 

•0.05 
5.00 
1.05 
•0.05 
015 
282 
♦0.125 

0.65 

♦0.05 

♦0.05 

♦005 

•5.00 

•0.25 

020 

•005 

•005 

066 

1  12 

0.079 

t.12 

105 

105 

0.062 

•0  05 

•0.05 

SS „ 

SS ., 

059 
•  500 

n-8ulyl  alcohol 

Caitoon  disulfide 

SS _ J 

4  81 

Cartx)o  tetrachlohde. „ 

B , 

096 

Chkvobenzene 

b«ac 

Cresols  (cresyta:  aod) 

AC 

0  75 

Cycfohexanone „ _ 

SS 

1 .2-OicWofOtienzene „ „ „ „.. 

B4AC „ 



•0  125 

Elhyl  acetate 

ss 

.... 

0.75 
0053 

Ethytbenzeoe _ 

B " 

Etfiyl  etfw 

SS 

0  75 

Isobutand „... 

SS .....H 

SS , 

•  500 

Methanol _ _ 

Utethylene  chkxide „ _.... 

B 

12.7 

Methyl  ethyl  ketone 

SS 

0  75 

Methyl  isobutyl  ketone 

SS , 

SS&AC 

Nitrobenzene 



*  0  125 

Pyndine 

BAAC                                  4 

■    ■ 

0  33 

Tetrachloroethylene 

B i 

Toluene 

BSAC    J 

" 

033 

l.l.l-TncNofoethane 

SS „ , 

SS ; 

l,l.2-Tnchloro-1.2Z-tnfluoroelhano 

096 

Tnchlofoethylene 

BAAC 

0  091 

Tnchlorofhjoromethane 

B  „.. 

096 

Xylene 

AC 

015 

'  In  some  instances  other  technologies  achieved  somewhat  kiwer  treatment  vakies.  Out  waste  characterization  data  were 
insufficient  to  identity  separate  treatability  groups.  Refer  to  the  BDAT  background  document  tor  a  detailed  explanation  o(  the 
determmatnn  of  the  treatment  standards.  , 

SS  =  stream  stripping  i 

B  =  biological  treatment  I 

AC=aciiv8ied  cartxm  ' 

» Wastewaters  generated  by  pharmaceutical  plants  must  be  treated  to  the  standards  given  for  all  other  wastewaters  except 
m  the  case  of  methylene  cNonde. 

'  The  treatment  standards  m  thts  treatability  group  are  based  on  incineration 

•  These  treatment  vakjes  represent  me  kjwest  level  at  which  EPA  can  support  analylcal  quantifkation  over  the  range  of 
wastes  that  wM  be  subiect  to  this  rule.  The  treatment  standards  as  derived  from  the  data  are  somewhat  kiwer  because  of  the 
lower  quantification  levels  associated  with  the  treatment  residuals  actually  tested  The  (feia  and  the  cakxilation  of  treatment 
standards  not  accounting  tor  quantification  kmits  are  shown  m  the  BOAT  background  doct«nent 


C.  Comparative  Risk  Assessment 
Determinations  for  F001-F005  Spent 
Solvents 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  initial  comparative 
risk  studies  of  solvent  wastes  using 
EPA's  RCRA  Risk-Cost  Analysis  [WET] 
Model  indicated  that  the  best 
demonstrated  treatment  technologies  do 
not  pose  total  risks  to  human  health  and 
the  environment  greater  than  those 
posed  by  the  direct  land  disposal  for 


most  categories  of  solvent  wastes 
subject  to  today's  rulemaking  (i.e..  all 
solvent  wastes  except  metal-bearing 
solvents).  Results  of  the  analysis  are 
summarized  in  the  preamble  to  the 
proposed  rule  (See  51  FR  1720).  More 
detailed  information  is  available  in  the 
Background  Document  for  the 
Comparative  Risk  Assessment  (Ref.  5). 

Because  results  of  the  WET  model 
analysis  indicated  that  incineration  of 
metal-bearing  solvent  wastes  in  some 
situations  may  lead  to  increased  risks  to 


human  health  or  the  environment,  the 
Agency  has  conducted  a  detailed 
analysis  of  these  risks.  Results  of  the 
detailed  analysis  (Ref.  5)  indicate  that  in 
most  cases  direct  land  disposal  of  metal- 
bearing  wastes  is  more  risky  than 
incineration.  These  risks,  however,  are 
not  expected  to  occur  for  thousands,  and 
in  some  cases,  millions  of  years.  The 
detailed  analysis  also  demonstrates  that 
in  some  cases  incineration  of  these 
wastes  is  more  risky  than  land  disposal 
when  compared  to  the  performance  of  a 
well-operated  and  engineered  unit 
located  in  a  geographical  area  that 
provides  optimal  containment  (e.g.. 
compacted  clay). 

The  Agency  stated  in  the  proposed 
rule  that  whenever  it  is  uncertain  that  a 
technology  is  riskier  than  land  disposal, 
the  Agency  will  coniider  the  treatment 
"available"  for  determining  BDAT  and 
will  develop  data  to  support  additional 
regulatory  controls.  Therefore,  because 
the  risk  assessment  does  not  indicate 
that  incineration  generally  is  more  risky 
than  direct  land  disposal,  the  Agency  is 
classifying  incineration  as  available  for 
the  purpose  of  establishing  the 
treatment  standard  for  metal-bearing 
solvent  wastes.  It  is  not  possible  for  the 
Agency  to  establish  additional 
regulatory  requirements  on  metals 
emissions  from  incineration  of  metal- 
bearing  solvent  wastes  within  the 
statutory  deadline  for  solvents  waste, 
because  the  Agency  lacks  sufficient  data 
on  the  feasibility  of  reducing  metals 
emissions  by  waste  pretreatment  or 
incinerator  controls. 

However,  the  i\gency  has  initiated  a 
program  under  the  authority  of  section 
30G4(n)  (42  U.S.C.  6924(n))  to  develop 
regulatory  controls  for  metal  emissions 
from  incineration  of  hazardous  wastes, 
including  solvent  wastes.  EPA  plans  to 
publish  a  proposed  rule  by  1987  and  a 
final  rule  by  1988.  The  Agency  believes 
that  development  and  implementation  of 
this  regulatory  program  will  ensure  that 
incineration  of  metal-bearing  solvent 
wastes  will  be  protective  of  human 
health  and  the  environment. 

D.  Treatment  and  Recycling  Capacity 
for  Solvents 

1.  Quantity  of  Wastes  Land  Disposed 

EPA  estimates  that  2,859  million 
gallons  per  year  of  solvent  wastes  are 
managed  in  units  defined  as  land 
disposal  under  today's  rule.  This 
represents  a  significant  increase  over 
the  1,210  million  gal/yr  estimated  in  the 
proposed  rule.  In  the  proposed  rule, 
EPA's  estimate  included  all  wastes 
designated  as  FOOT.  F002.  F003.  F004. 
F005,  the  corresponding  commercial 
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chemical  products,  off-specincation 
products  (P  and  U  wastes),  mixtures  of 
these  waste  codes,  and  spent  solvents 
from  small  quantity  generators. 

For  today's  rule,  EPA  has  made 
several  modifications  to  its  estimate. 
First,  as  explained  previously,  the 
Agency  decided  not  to  promulgate  the 
land  disposal  restrictions  for  those 
wastes  designated  as  P  and  U  wastes. 
The  estimate  of  the  total  quantity  of 
solvent  wastes  covered  under  today's 
rule,  therefore,  does  not  include  the  11.2 
million  gal/yr  of  P  and  U  wastes  which 
previously  were  included  in  the 
proposed  rule. 

A  second  modification  is  more 
signiHcant.  The  quantity  estimate  in  the 
proposed  rule  included  wastes  that  were 
mixtures  of  POOl,  F002,  F003,  P004.  F005, 
and  P  and  U  wastes,  but  did  not  include 
those  wastes  that  were  reported  as 
mixtures  of  F001-F005  with  other 
nonsolvent  waste  codes.  These  waste 
quantities  were  not  included  in  the 
proposed  rule  because  EPA  believed 
that  a  relatively  small  solvent  portion  of 
these  mixtures  could  be  segregated  from 
a  much  larger  component  of  the 
nonsolvent  wastes.  Iliis  assumption 
was  based  on  limited  descriptions  of 
these  wastes  provided  by  some 
generators  indicating  that  these  wastes 
primarily  were  dilute  solvent-water 
mixtures.  In  the  proposal.  EPA  also 
determined  that  the  resultant  quantity  of 
concentrated  segregated  solvent  wastes 
could  not  be  estimated  properly  due  to 
the  lack  of  concentration  data  for  these 
particular  solvent  waste  mixtures  prior 
to  segregation.  Although  EPA  has  not 
changed  its  position  that  the  quantity  of 
segregable  solvent  wastes  cannot  be 
accurately  estimated,  it  is  assuming  that 
the  entire  quantity  of  these  mixtures 
would  require  alternative  treatment 
capacity.  This  is  consistent  with  several 
comments  indicating  that  EPA  had 
grossly  underestimated  the  quantity  of 
wastes  identified  as  solvent-water 
mixtures  and  generally  had 
underestimated  the  other  types  of 
concentrated  solvent  wastes.  Based  on 
these  comments,  EPA  beUeves  it  may 
have  overestimated  the  abiUty  of 
generators  to  separate  the  concentrated 
solvents  from  the  nonsolvent 
components  (primarily  water)  without 
treatment.  This  change  results  in  an 
increase  in  solvent-water  mixtures  land 
disposed  of  1,663  million  gal/yr  and  an 
increase  in  quantity  for  all  other  waste 
types  land  disposed  of  19  million  gal/yr. 

A  third  modification  involved 
correction  of  invalid  data  used  at 
proposal.  The  OSW  RIA  Mail  Survey  of 
Treatment,  Storage,  and  Disposal 
Facilities  regulated  in  1981  was  the 


primary  source  of  quantity  data  for  the 
proposed  rule  and  for  today's  rule. 
Because  some  facilities  indicated  that 
they  handled  very  large  volumes  of 
waste  or  were  suspect  because 
somewhat  large  quantities  of  recyclable 
organic  liquids  were  being  land 
disposed,  EPA  decided  to  verify  whether 
these  facihties  had  made  an  error  in  the 
data  submitted.  EPA  performed  follow- 
up  inquiries  to  these  facilities  in  order  to 
confim  the  descriptions  of  the  physical/ 
chemical  forms  of  the  wastes  managed. 
These  responses  were  the  subject  of  a 
request  for  comment  published 
September  5, 1986  (51  FR  31783). 

Some  of  the  facilities  indicated  that 
they  no  longer  handled  these  wastes. 
However.  EPA  does  not  believe  that 
these  reported  full  or  partial  closures 
can  be  extrapolated  accurately  to  the 
entire  1981  survey  population  because  of 
the  site-specific  nature  of  these  closures. 
Therefore,  updating  the  survey  for 
closures  would  require  more  extensive 
follow-up  by  EPA.  EPA  believes  such 
broad  modification  to  the  survey,  in 
order  to  extrapolate  these  closures  to 
the  universe  of  facilities,  would 
unreasonably  disrupt  the  statistical 
reliability  of  the  1981  survey. 

However,  EPA  does  beUeve  that  these 
telephone  responses  support  very 
limited  changes  to  the  descriptions  of 
wastes  at  five  facilities  in  the  data  base. 
The  responses  from  two  facilities 
indicated  that  a  172.6  million  gal/yr 
waste  and  a  zas  million  gal/yr  waste 
that  had  been  identified  in  the  siuvey  as 
oi^ganic  liquids  were  actually  solvent- 
water  mixtures.  Another  response  from 
a  different  facility  indicated  that  a  2.6 
niillion  gal/yr  waste  that  had  been 
identified  as  an  organic  sludge  was 
actually  a  solvent-water  mixture  that 
had  been  treated  in  an  impoundment. 
This  waste  also  had  been  double- 
counted  as  being  handled  in  a  landfill. 
Two  additional  wastes  treated  in 
impoundments  also  had  been  double- 
counted  as  being  disposed  in  landfills. 
Therefore,  the  quantities  of  these  wastes 
which  were  subtracted  from  the  total 
quantity  of  waste  landfilled  and 
subtracted  from  the  total. 

A  fourth  change  to  EPA's  estimate  is 
based  on  EPA's  determination  that  those 
wastes  fit>m  the  1981  RIA  Mail  Survey 
that  were  not  described  should  have 
been  added  to  the  total  organic  liquids 
land  disposed  rather  than  distributing 
the  wastes  to  all  physical/chemical 
forms.  EPA  believes  that  assuming  the 
undescribed  waste  quantities  are 
organic  liquids  is  more  consistent  with 
the  type  of  wastes  identified  as  the  basis 
for  listing  these  solvent  wastes  as 
hazardous.  Spent  solvents  and  still 


bottoms  usually  are  pumpable  organic 
liquids.  This  modified  assumption 
increases  the  estimated  quantity  of 
organic  hqulds  by  approximately  15 
million  gal/yr,  and  reduces  to  solvent- 
water  estimate  by  an  equal  amount. 
This  quantity  represents  a  total  of  six 
wastes  at  two  facilities. 

Two  final  changes  were  made  to  the 
quantity  of  waste  from  small  quantity 
generators  and  CERCLA  actions.  The  BJ 
million  gal/yr  of  solvent  wastes  from 
small  quantity  generators  increased 
from  the  estimate  of  7.8  million  gal/yr  in 
the  proposed  rule  as  a  result  of 
correcting  a  calculation  error.  More 
importantly,  the  proposed  rule  contained 
no  quantity  estimates  for  increases  in 
solvent  wastes  anticipated  to  result  from 
removal  and/or  remedial  actions  taken 
by  the  Agency  under  CERCLA  or  RCRA 
corrective  action.  For  today's  rule,  this 
has  been  estimated  to  be  21.7  million 
gal/yr  based  on  a  recently  completed 
EPA  analysis  of  futiu*  land  disposal. 
These  quantities  are  explained  in 
greater  detail  in  Appendix  B  of  the 
Background  Document  to  today's  rule 
(Ref.  2).  Therefore,  the  overall  total 
quantity  of  wastes  including  small 
quantity  generator  and  CERCLA  wastes 
is  increased  to  2,859  million  gal/yr  for 
today's  rule. 

2.  Reanalysis  of  Land  Disposal  Practices 
Used 

EPA  has  reanalyzed  the  1981  data 
accounting  for  all  of  the  changes 
described  in  the  previous  section. 
Complete  analysis  of  the  data  is 
provided  in  the  background  document  to 
support  today's  rule  (Ref.  2).  The 
following  table  indicates  how  the  total 
quantity  of  wastes  estimated  in  the 
previous  section  is  distributed  among 
the  various  land  disposal  management 
techniques  covered  under  today's  rule. 
These  figiu«s  do  not  include  wastes 
which  were  deep  well  injected. 


land  diapostf  ptactKS 

Quanmy 
(miiiioo  gal/ 

Trwtod  In  auriaoe  »Tipoundine<ii» _.. 

Stared  in  turfaos  npoundments 

2.4854 
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600 

Watle  pilaa __ 

0.78 
0001 
555 

Land  ipplicaton _ „ 

LandM 

To«  land  dsposed 

2  858  881 

3.  Comments  on  EPA's  Estimates 

Several  commenter  objected  to  EPA's 
use  of  the  1981  RIA  Mail  Survey  for 
estimation  of  the  volumes  of  wastes 
land  disposed,  based  on  their  belief  that 
these  data  underestimate  the  quantity  of 
hazardous  waste  which  is  being  land 
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disposed  annually.  As  exptamed  eaiiier, 
EPA  agrees  that  tfie  quantity  of  solvent 
wastes  identified  as  solvent-water 
mixtures  was  underestimated.  Inclusion 
of  the  additional  mixed  solvent  wastes 
has  increased  the  total  quantity  of 
solvent-water  mixtures  to  2.662  million 
gal/yr.  Nevertheless,  EPA  believes  that 
the  1961  data  is  currently  the  only 
readily  available  source  for  estimating 
the  quantibes  based  on  the  physical/ 
chemical  characteristics  that  influence 
the  selection  of  applicable  treatment 
technologies. 

Several  commenters  suggested  that 
EPA  use  other  data  sources  such  as  Part 
A  applications,  Part  B  appUcations, 
RCRA  Biennial  reports,  and  various 
state  and  regional  reports.  EPA  agrees 
with  the  commenters  that  the  data 
contained  in  these  sources  are  more 
recent,  than  the  1981  data.  However, 
none  of  the  sources  provide  data  that 
readily  allow  EPA  to  estimate  national 
quantity  of  solvent  wastes  land 
disposed  by  individual  management 
units  and  by  physical/chemical  forms. 

One  commenter  also  contended  that 
EPA's  1981  data  grossly  underestimated 
the  quantities  of  hazardous  waste  which 
were  being  land  disposed;  this  statement 
was  based  on  privately  collected  data 
from  725  facilities  in  standard  industrial 
classification  (SIC)  code  2800 
(Chemicals  and  Allied  Products 
Manufacturers).  The  data  indicated  that 
this  industry  treated  and  disposed  of 
approximately  202  million  tons  of 
hazardous  waste  per  year.  Since  EPA 
estimated  only  240  million  tons  per  year 
for  all  hazardous  waste  facilities,  the 
commenter  believes  that  EPA 
underestimated  the  total  quantity  of 
hazardous  waste.  However,  the  same 
commenter  acknowleged  that  EPA 
estimated  that  this  same  industry 
managed  66  percent  of  the  total.  These 
figures,  when  multiplied  together,  yield  a 
total  quantity  of  158  million  tons  per 
year  for  this  particular  industry  (SIC 
2800).  EPA  does  not  believe  that  158 
million  tons  per  year  is  a  gross 
underestimation  of  202  million  tons  per 
year.  EPA's  estimate  was  lower  than  the 
commenter's  quantity  estimate,  but  by 
only  22  percent. 

However,  the  commenter  did  not 
indicate  whether  the  privately  collected 
quantity  figures  were  for  RCRA 
hazardous  wastes  or  all  wastes 
considered  hazardous  by  state  and  local 
authorities.  EPA's  estimates  of  waste 
quantities  specifically  exclude 
hazardous  wastewaters  which  are 
exempt  from  RCRA  (such  as  those 
treated  solely  in  tanks  and  subsequently 
discharged  imder  NPDES  permits).  It 
was  not  clear  that  the  commenter's 


estimate  of  202  million  tons  per  year  of 
wastes  treated  and  disposed  includes  or 
excludes  these  wastewaters.  The  same 
commenter  provided  more  recent  data, 
also  based  on  im  independent  survey  of 
this  industry,  tliat  indicated  the  total 
amount  of  hazardous  waste  treated  and 
disposed  by  reqranding  plants  in  1985 
was  278.5  million  tons  per  year  (276.8 
million  tons  per  year  of  wastewater  and 
1.7  million  tons  per  year  of  solid  waste). 
Of  the  solid  wastes  treated  and 
disposed,  0.57  million  tons  per  year  were 
landfiUed,  0.52  million  tons  per  year 
were  incinerated,  0.46  million  tons  per 
year  were  disposed  in  surface 
impoundments,  and  0.18  million  tons  per 
year  were  treated  by  other  methods.  The 
corresponding  1981  EPA  estimates  for 
all  hazardous  waste  were,  3.0  million 
tons  per  year  of  hazardous  waste 
landfilled,  1.7  million  tons  per  year 
incinerated,  19  million  tons  per  year 
disposed  in  surface  impoundments,  and 
17  million  tons  per  year  treated  by  other 
means.  EPA  believes  that  these  data, 
which  represent  significantly  larger 
quantities  of  solid  waste  being  land 
disposed,  further  indicate  that  EPA 
estimates  of  quantities  of  wastes  being 
land  disposed  are  reasonable  and  are 
not  grossly  underestimated. 

4.  Summary  of  Quantities  Requiring 
Capacity 

Based  on  the  1981  RIA  Mail  Survey 
quantity  data  presented  in  the  previous 
section,  EPA  estimates  that  a  total  of 
19.0  million  gal/yr  of  pumpable  organic 
solvent  wastes  will  require  incineration 
capacity,  3.4  million  gal/yr  will  require 
distillation  capacity,  and  15.3  million 
gal/yr  will  require  fuel  substitution 
capactity. 

EPA  also  estknates  that  21.7  million 
gal/yr  of  solvent-containing  sludge 
mixtures  will  require  some  form  of  high 
solids  combustion  treatment,  such  as 
rotary  kiln  incineration. 

A  total  quantity  of  2.481  million  gal/yr 
of  solvent  wastes  described  as  solvent- 
water  mixtures  also  will  require  some 
form  of  wastewater  treatment.  The 
following  table  summarizes  this 
information.     1 


Attemative  treatnent  technology 


Disbllatxxi - 

Fuel  Substitution 

Incineration _ 

Solvent-containing  sludge  treatment.. 
Wastewater  treatmefrt. 


Quantity 

requnng 

capacity 

(mllion  gal/ 

yf) 


3.4 

15.3 

19.0 

21.7 

2.481.0 


include  the  20.2  milBon  gal/yr  inraease 
in  solvent  wastes  anticipated  to  be 
generated  from  remedial  and  removal 
actions  taken  under  CERCLA  and  RCRA 
correction  action.  The  waste 
characterization  data  which  would  be 
necessary  to  assign  treatment 
technologies  for  these  two  waste 
sources  are  very  limited.  Although  it  is 
possible  that  all  small  quantity 
generator  wastes  may  have  to  go  to 
incineration,  EPA  believes  that  a  more 
reasonable  approach  is  to  extrapolate 
the  waste  characterization  data  from  the 
1981  survey  to  the  total  quantity  by 
applying  the  ratio  of  quantities  which 
were  directed  to  each  technology.  Since 
the  solvent  wastes  from  small  quantity 
generators  are  not  anticipuied  to  include 
solvent-water  mixtures  nor  any  solvent- 
inorganic  sludge  mixtiu«s,  the  ratio 
developed  from  the  distillation,  fuel 
substitution,  and  incineration  quantities 
have  been  applied: 


Atlemative  liealiiiiil  tactmology 


Distillation 

Fuel  Substitution.. 
Incineration 


Capadty 

raquirad 

(million  gal/ 

y») 


3.5 
4.4 


These  quantities  do  not  include  the  8.7 
million  gal/yr  of  solvent  wastes  from 
small  quantity  generators,  nor  do  they 


All  16.1  million  gal/yr  of  increased 
capacity  needed  for  RCRA  corrective 
action  and  the  4.1  million  gal/yr  for 
CERCLA  responses  has  been  assigned 
to  incineration  based  on  studies  of 
current  projects. 

5.  Comments  on  Types  of  Treatment 
Required 

Solvent  wastes  identified  as  FOOl, 
F002,  F003,  F004,  and  F005  typically  are 
described  as  spent  solvents  or  still 
bottoms  as  specifically  identified  in  the 
listing  for  these  watte  codes.  However, 
these  waste  code  designations  are  used 
to  identify  wastes  which  are  regulated 
as  F001-F005  wastes  as  a  result  of  the 
mixture  rule  (in  40  CFR  261.3),  i.e.,  a  spill 
residue  or  combination  of  solvent 
wastes  with  other  wastes  or  materials, 
such  as  wastewater,  soil,  organic  or 
inorganic  sludges. 

In  the  preamble  to  the  proposed  rule, 
EPA  made  clear  its  assimiption  that 
those  wastes  that  are  solvent-water 
mixtures  are  indeed  F001-F005  wastes 
that  are  derived  from  the  mixture  rule  in 
40  CFR  261.3.  The  Agency  also  assumed 
that  these  wastes  contain  less  than  1.0 
percent  total  organic  carbon  and 
approximately  99  percent  water.  This  is 
consistent  with  EPA's  guidance  in 
defining  wastewater  as  a  waste  with 
primarily  water  and  a  small  amount  of 
contaminants.  In  addition,  several  of  the 
large  volume,  solvent-water  mixtures 
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identified  in  the  TSDF  mail  survey 
specifically  described  their  wastes  as 
containing  99  percent  water. 

Several  commenters  suggested  that 
defining  solvent-water  mixtures  as  those 
wastes  containing  less  than  1.0  percent 
total  organics  would  exclude  many  non- 
hazardous  wastewaters  which  they 
indicate  typically  can  contain  greater 
than  1.0  percent  total  organics.  One 
commenter  suggested  that  the  level  be 
raised  to  4.0  percent  total  organics. 
However,  none  of  these  commenters 
submitted  any  data  substantiating  these 
comments. 

Another  commenter  stated  that  EPA 
liad  overestimated  the  concentrations  of 
solvents  in  wastes  identified  as 
wastewaters.  The  commenter  supplied 
data  on  wastes  containing  part  per 
million  levels  of  individual  solvent 
constituents.  EPA  believes  that  the 
commenter  hadmisinterpreted  EPA's 
intended  use  of  these  data.  EPA 
recognizes  that  there  are  many 
wastewaters  that  contain  only  parts  per 
million  or  even  parts  per  billion  levels  of 
individual  solvent  constitutents. 
However.  EPA  used  a  summation  of  the 
individual  solvent  concentrations  to 
arrive  at  the  estimations  of  total  solvent 
concentrations  in  wastewaters 
classified  as  F001-F005.  EPA  has 
established  a  definition  of  solvent-water 
mixtures  based  on  this  maximum 
solvent  concentration  that  it  believes  is 
representative  of  this  type  of  waste.  As 
explained  in  the  proposed  rule,  the 
Agency  believes  this  assumption  is 
corroborated  by  data  that  indicate  that 
the  majority  of  wastewaters  from  the 
organic  chemicals  manufacturing 
industry  being  treated  in  surface 
impoundments  contains  less  than  1.0 
percent  total  solvents. 

In  the  proposed  rule,  the  Agency 
selected  the  analysis  of  total  organic 
carbon  (TOC)  as  a  surrogate  analysis  for 
the  total  solvent  concentration.  Several 
commenters  objected  to  the  use  of  the 
TOC  test  because  it  measures  both 
hazardous  and  nonhazardous  organics. 
and  is  not  appropriate  for  nonliquids. 
While  the  Agency  recognizes  that  there 
is  no  standard  method  which 
specifically  defines  a  total  solvent 
concentration  in  wastewater,  there  do 
exist  several  standard  methods  for  the 
individual  solvent  constitutents  for 
which  the  F001-F005  solvent  wastes  are 
listed  (40  CFR  261  Appendix  VU).  These 
individual  solvent  concentrations  then 
can  be  summed  to  yield  a  total  solvent 
concentration  for  a  particular  waste. 
The  Agency  never  intended  to  include 
nonhazardous  wastes  or  wastewaters  in 
this  rule,  and  the  Agency  agrees  with 
the  commenters  that  there  may  exist 
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nonhazardous  wastes  and  wastewaters 
with  greater  than  1.0  percent  total 
organic  carbon.  Therefore,  the  Agency 
has  reevaluated  its  position  on  the 
method  for  determining  that  an  FOOl, 
F002.  F003.  F004,  and  F005  waste  is 
considered  a  solvent-water  mixture 
(wastewater).  For  the  purposes  of 
today's  rule,  the  Agency  is  defining  an 
aqueous  solvent  waste  as  any  FOOl, 
F002.  F003.  F004.  and  F005  solvent  waste 
that  is  primarily  water  and  contains 
either  (1)  less  than  1.0  percent  total 
organic  carbon  or  (2)  less  than  1.0 
percent  total  solvents  (defined  as  the 
arithmetic  summation  of  the  individual 
solvent  concentrations  for  those 
constituents  for  which  all  of  these  waste 
codes  are  listed  in  40  CFR  261  Appendix 
VII,  as  determined  by  GC  or  GC/MS 
methods  in  accordance  with  the 
appropirate  standard  methods  for  those 
constitutents  and  waste  type).  The 
Agency  still  believes  that  the  total 
organic  carbon  analysis  provides  an 
inexpensive  screening  technique  for 
identifying  some  FOOl  through  F005 
wastes  as  solvent-water  mixtures. 
However,  those  facilities  that  have 
wastes  that  exceed  a  total  organic 
carbon  content  of  1.0  percent  can  elect 
to  utilize  the  more  rigorous 
measurement  of  less  than  1.0  percent 
total  solvent  concentration.  This  choice 
of  methods  is  intended  for  use  as  a 
screening  procedure  only  to  identify 
those  FOOl.  F002.  F003,  F004.  and  F005 
solvent  wastes  that  are  to  be  designated 
as  a  solvent-water  mixture.  For  the 
purposes  of  today's  rule,  the  Agency 
does  not  intend  this  definition  to  be 
used  to  classify  a  wastewater  as  a 
hazardous  solvent  waste.  However,  this 
does  not  preclude  the  Agency  from 
modifying  or  clarifying  this  definition  in 
the  future. 

In  a  similar  manner,  the  Agency 
believes  that  the  1.0  percent  total 
solvent  concentration  can  be  extended 
to  define  the  solvent  wastes  that  are 
primarily  inorganic  sludges  or  soils.  The 
Agency  recognizes  that  there  is  no 
standard  method  for  the  analysis  of  total 
organic  carbon  in  inorganic  solids  and 
thus,  is  establishing  the  use  of  the 
analysis  for  the  individual  solvent 
constituents  in  inorganic  sludges  and 
soils  for  the  determination  of  1.0  percent 
total  solvents.  For  the  purposes  of 
today's  rule,  the  Agency  therefore,  is 
defining  solvent-inorganic  sludge 
mixtures  and  solvent-contaminated  soil 
as  any  FOOl.  F002,  F003.  F004.  and/or 
F005  solvent  waste  which  is  primarily 
inorganic  and  contains  no  greater  than 
1.0  percent  total  organic  carbon  or  no 
greater  than  1.0  percent  total  solvents 
(defined  as  the  arithmetic  summation  of 


the  individual  solvent  concentrations  for 
those  constituents  for  which  all  of  these 
waste  codes  are  listed  in  40  CFR  261 
Appendix  VII,  as  determined  by  GC  or 
GC/MS  methods  in  accordance  with  the 
appropriate  standard  methods  for  those 
constituents  and  waste  type).  The 
Agency  believes  that  this  is  consistent 
with  congressional  intent  to  ban  high 
concentration  wastes,  whenever 
capacity  shortfalls  are  demonstrated  to 
exist 

All  other  FOOl.  F002.  P003.  F004.  and/ 
or  F005  solvent  wastes  by  nature  of 
these  definitions  exceed  either  1.0 
percent  total  solvent  concentration  or 
exceed  1.0  percent  total  organic  carbon 
and  are.  therefore,  not  considered  to  be 
solvent-water  mixtiu^s.  solvent- 
inorganic  sludges  mixtures,  or  solvent- 
contaminated  soils. 

E.  Unused  Capacity  of  Solvent 
Treatment  and  Recycling  Facilities 

EPA  estimated  that  solvent  wastes 
restricted  from  land  disposal  as  a  result 
of  today's  final  rule  will  be  directed  to 
incineration  and  wastewater  treatment 
methods  that  can  achieve  the  treatment 
standards.  Some  solvent  wastes  will 
also  be  directed  to  recycling  methods, 
including  distillation  and  blending  as 
fuel.  In  this  unit,  EPA  estimates  the 
unused  capacity  that  is  currently 
available  to  treat  or  recycle  solvent 
wastes. 

As  explained  in  Unit  V..  private 
treatment,  recycling,  and  disposal 
capacity  will  be  considered  in  two 
circumstances:  (1)  If  a  private  owner  or 
operator  plans  to  accept  restricted 
waste  commercially  on  or  before  the 
effective  date  of  the  restrictions;  or  (2) 
when  a  private  owner  or  operator  has 
excess  capacity.  At  this  time,  EPA  does 
not  have  complete  information  on  the 
extent  to  which  these  circumstances  will 
occur.  The  Agency  plans  to  conduct  a 
treatment,  storage,  and  disposal  facility 
(TSDF)  survey  in  the  near  future  which 
it  hopes  will  provide  comprehensive 
data  on  the  availability  of  private 
capacity  to  manage  hazardous  wastes 
that  are  prohibited  from  land  disposal. 
However,  for  the  purposes  of  this 
rulemaking,  the  determinations  of  the 
capacity  to  treat  and  recycle  solvent 
wastes  will  be  based  on  unused 
capacity  at  facilities  that  are  or  will  be 
offering  commercial  services  by 
November  1986. 

1.  Capacity  for  Wastewater  Treatment 

BOAT  wastewater  treatment  methods 
for  solvent-water  mixtures  are  biological 
degradation,  steam  stripping,  and 
carbon  adsorption.  In  addition,  other 
technologies,  such  as  resin  adsorption. 
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although  not  BOAT,  oaay  be  oqiable  of 
meeting  the  treatment  itandards  for 
some  wastes.  All  of  the  treatment 
methods  are  referred  to  as  tank 
treatment  under  the  RCRA  TSDF 
regulations. 

For  the  proposed  rule,  the  OSW  RIA 
Mail  Survey  was  EPA's  only  source  of 
information  concerning  the  onused 
capacity  at  tank  treatment  facilities. 
However,  the  RIA  Mail  Survey  was  not 
designed  to  evaluate  capacity  of  specific 
tank  treatment  systems.  It  requested 
information  on  total  tank  treatment 
capacity,  but  did  not  request 
information  for  specific  tank  treatment 
systems.  Thus,  within  the  time 
constraints  for  the  proposed  rule,  the 
Agency  whs  unable  to  determine 
available  capacity  for  each  treatment 
system.  Accordingly,  to  prepare  the 
proposed  rule,  the  Agency  estimated  the 
total  unused  treatment  tank  capacity  at 
commercial  facilities  that  managed 
solvents.  This  unused  capacity  was 
estimated  to  be  112  million  gallons.  In 
the  proposed  rule,  EPA  stated  that  these 
conunercial  facilities  managed  other 
hazardous  wastes,  and  that  the  Agency 
could  not  determine  the  portion  of  the 
112  million  gallons  of  unused  treatment 
capacity  that  was  available  to  treat 
solvent  wastes. 

EPA,  however,  recently  has  completed 
a  comprehensive  analysis  of  additional 
data  from  the  RIA  data  base  for  these 
commercial  facilities  and  has  identified 
the  specific  types  of  tank  treatment.  This 
new  analysis  of  the  RIA  Mail  Survey 
data  indicates  that  very  little  of  the  tank 
system  capacity  at  the  survey  facilities 
was  designed  for  treatment  of  solvent 
wastes.  Because  of  the  very  limited  data 
on  treatment  capacity  for  solvents  In  the 
RIA  Mail  Survey  data  base,  EPA 
decided  to  use  the  1986  National 
Screening  Survey,  which  contains  data 
on  all  facilities,  to  identify  facilities  that 
manage  solvents.  These  facilities  were 
contacted  in  the  August  1986 
'Telephone  Verification  Survey  of 
Commercial  Facilities  That  Manage 
Solvents"  (51  FR  31786).  This  new  data 
base  reveals  that  there  is  one  extremely 
large  commercial  facility  that  offers 
biological  treatment  for  solvents,  at  an 
available  capacity  of  about  2  billion 
gallons/yr.  In  addition,  one  conunercial 
faciUty  that  offers  steam  stripping  for 
solvents,  and  two  conmiercial  facilities 
offer  carbon  adsorption  for  solvents. 
These  four  facilities  represent  the  entire 
capacity  available  for  wastewater 
treatment  for  solvents. 

2.  Capacity  for  Incineration 

For  the  proposed  rule.  EPA  estimated 
that  unused  commercial  incineration 
capacity  is  less  than  25.6  million  gallons 


per  year.  Hiis  calculation  was  based  on 
the  maximum  dasign  capacity  of 
operational  commercial  incinerators  and 
a  utilization  rata  of  80  percent  (Ref.  2). 
Some  commenters  stated  that 
incineration  capacity  was  limited  to  a 
very  few  commercial  facihties,  and  that 
available  capacity  would  not  be 
adequate  for  th»  restricted  solvent 
wastes.  In  response  to  these  concerns, 
EPA  used  the  results  of  the  1986 
National  Screening  Survey  to  verify  the 
commercial  statas  of  incinerator 
facilities  and  reevaluate  the  capacity  at 
commercial  facilities.  Of  the  14 
commercial  indaerators  included  in  the 
incinerator  capacity  analysis  for  the 
proposed  rule,  three  no  longer  offer 
commercial  incinerator  services. 
However,  one  other  facility  now  offers 
commercial  incinerator  services.  In 
addition,  four  of  these  facilities  plan  to 
have  a  new  conunercial  incinerator 
operating  in  1987,  and  another  company 
plans  to  complete  a  large  new 
incinerator  facility  in  1987.  None  of  the 
facilities  indicated  that  they  planned  to 
close  in  1987.  Based  on  the  new  data, 
EPA  concludes  that  there  are  currently 
12  commercial  incinerator  facilities,  and 
that  the  number  of  commercial 
incinerator  facilities  will  remain  fairly 
constant  or  increase  over  the  next  two 
years.  Even  if  an  existing  commercial 
incinerator  facility  closes,  EPA  believes, 
based  on  the  pattern  of  construction 
indicated  by  Uie  data,  that  it  is 
reasonable  to  assume  that  another 
facility  will  begin  operation  of  a  new 
incinerator. 

In  addition  to  verifying  the  status  of 
the  commercial  incinerator  facilities, 
EPA  obtained  some  additional  data  on 
design  capacity  and  utilization.  Using 
the  available  data  for  each  facility,  EPA 
estimates  that  the  available  incineration 
capacity  at  these  facilities  is 
approximately  28  million  gallons  per 
year.  This  estimate  is  slightly  more  than 
the  estimate  used  for  the  proposed  rule. 
When  information  was  not  available  on 
the  utilization  rate,  the  calculation  was 
based  on  a  utilization  rate  of  80%. 

Because  there  will  be  an  increased 
demand  for  incineration  capacity  for 
CERCLA  wastes  that  are  not  covered  by 
this  rule  (i.e.,  wastes  other  than  FOOl- 
F005),  not  all  of  6iis  28  million  gallons 
per  year  capacity  will  be  available  for 
the  restricted  solvent  wastes.  Data  fi-om 
site  analyses  conducted  by  EPA  show 
that  the  increased  demand  for  off-site 
commercial  inciaeration  of  non-solvent 
CERCLA  wastes  that  will  require 
capacity  is  5.4  million  gallons  per  year. 
Therefore,  the  available  incineration 
capacity  for  the  restricted  solvent 
wastes  is  22.6  million  gallons  per  year. 


3.  Capacity  for  Fuel  Substitution 

Commenters  expressed  concern  that 
in  the  proposal  rule,  EPA  did  not  include 
capacity  estimates  for  fuel  substitution. 
A  commenter  stated  that  fuel 
substitution  is  a  potentially  very  large 
source  of  alternative  capacity  and 
should  be  included  in  the  capacity 
estimates  for  the  final  rule.  EPA 
recognizes  the  importance  of  fuel 
substitution  but  did  not  have  a  sufficient 
data  base  to  develop  estimates  for  the 
proposed  rule.  Since  the  proposal,  EPA 
has  developed  a  new  data  base  fi-om  the 
1986  National  Screening  Survey.  This 
information  was  included  in  the  Notice 
of  Availability  on  September  5, 1986. 
The  new  data  base  sjiows  that  at  least 
20  hazardous  waste  management 
facilities  use  hazardous  waste  as  fuel. 
The  available  capacity  for  fuel 
substitution  at  these  facilities  is 
approximately  24  million  gallons. 
Because  many  facilities  that  are  not 
regulated  hazardous  waste  management 
facilities  recycle  hazardous  waste  as 
fuel,  the  available  capacity  for  fuel 
substitution  is  greater  than  24  million 
gallons. 

4.  Capacity  for  Distillation 

In  the  proposed  rule,  EPA  estimated 
that  the  unused  capacity  for  distillation 
is  225  million  gallons  per  year.  Several 
commenters  questioaed  the  applicability 
of  some  distillation  systems  to  the 
restricted  solvent  wates.  EPA  recognizes 
that  not  all  waste  may  be  acceptable  for 
all  systems.  However,  the  additional 
distillation  capacity  needed  for  the 
restricted  solvent  wastes  is  only  4 
percent  of  the  available  capaci^. 
Therefore,  EPA  assumes  that  it  is 
reasonable  to  expect  that  there  is 
adequate  distillation  capacity  for  the 
restricted  solvents. 

F.  Determination  of  the  Effective  Date 

Comparison  of  the  data  developed  in 
Sections  D  and  E  above  results  in  the 
demand  and  capacity  estimates  in  the 
following  table: 

Estimates  Of  Demand  and  Available 
CAP>*cmr 


Treatment  or  ReooMiy 
Technology 
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Analysis  of  the  demand  and  capacity 
shows  that  available  wastewater 
treatment  and  incina*ation  capacity  for 
solvent  wastes  will  be  exhausted  by  this 
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regulation  but  capacity  for  fuel 
substitution  and  distillation  will  remain. 
As  explained  previously,  the  capacity 
required  for  small  quantity  generator 
wastes  cannot  be  determined  precisely, 
therefore,  the  Agency  has  distributed 
the  capacity  demand  for  these  wastes 
between  incineration,  distillation  and 
fuel  substitution  based  on  the  relative 
demand  projected  for  those 
technologies.  EPA  has  assigned  the 
entire  capacity  demand  for  CERCLA 
response  action  and  RCRA  corrective 
action  wastes  to  incineration  because 
this  technology  is  currently  projected  to 
be  the  alternative  technology  used 
during  the  next  year  for  the  majority  of 
these  wastes.  As  a  result  of  this 
analysis,  EPA  has  clearly  identified  the 
basis  for  extension  of  the  effective  date 
for  at  least  some  wastes  requiring 
incineration  and  wastewater  treatment. 

In  order  to  address  the  shortage  of 
incineration  capacity,  EPA  is  granting  a 
two  year  national  variance  to  CERCLA 
response  action  and  RCRA  corrective 
action  wastes  (20.2  million  gal/year), 
solvent-containing  sludges  and  solids 
(21.7  million  gal/year)  and  small 
quantity  generator  wastes  (4.4  million 
gal/year)  requiring  incineration.  This 
combination  of  variances  should 
provide  full  utilization  of  available 
incineration  capacity.  The  demand  for 
wastewater  treatment  capacity  cannot 
be  similarly  segregated  because  of 
EPA's  limited  data  base.  Therefore.  EPA 
will  grant  a  variance  to  all  solvent 
wastewaters  because  of  the  significant 
capacity  deficiency  identified. 

VI.  Treatment  Standards  for  Dioxin* 
Containing  Wastes 

A.  Introduction 

Today's  final  rule  for  dioxins  adopts 
most  of  the  provisions  of  the  proposed 
rule  and  outlines  EPA's  response  to 
major  comments  received  on  the 
proposal. 

Under  today's  rule,  wastes  identified 
by  the  hazardous  waste  codes  F020, 
F021,  F022,  P023,  F026,  F027,  and  F028 
must  be  treated  to  a  level  below  1  ppb  in 
the  waste  extract  for  each  of  the 
following  specific  categories  of  CDDs 
andCDFs**: 


' '  The  following  acronyms  and  deflnitions  are 
used:  PCDOs — all  isomers  of  all  chlorinated 
dibenzo-p-dioxins.  PCDFs — all  isomers  of  all 
chlorinated  dibenzofurans.  CDDs — and  CDFs — 
isomers  of  tetra-,  penta-,  and  hexachioroditienzo-p- 
dioxins  and  -dit>enzofurans,  respectively.  TCDDs 
and  TCDFs — all  isomers  of  the  tetrachlorodibenzo- 
p-dioxins  and  -dibenzofurans.  respectively.  TCDD 
and  TCDF — the  respective  2.3.7,A-isomers.  The 
prefixes  Tr.  T.  Pe.  and  Hx  denote  the  tri-,  tetra-. 
penta-,  and  hexachlorodioxin  and  -dibenzofuran 
congeners,  respectively. 


HxCDD — hexachlorodibenzo-p-dioxins 
HxCDF — hexachlorodibenzofurans 
PeCDD — ^pentachlorodibenzo-p-dioxins 
PeCDF— pentachlorodibenzofurans 
TCDD — tetrachlorodibenzeno-p-dioxins 
TCDF — tetrachlorodibenzofurans 

One  ppb  is  the  routinely  achievable 
detection  limit  using  method  8280  of 
SW-846  •«  (40  CFR  261  Appendix  X). 

These  listed  wastes  also  must  be 
treated  below  the  detection  limits  for 
2,4,5-trichlorophenol,  2,4,6- 
trichlorophenol,  2,3,4,6- 
tetrachlorophenol,  and 
pentachlorophenol.  The  detection  limits 
for  these  constituents  are  50,  50, 100,  and 
10  ppb,  respectively  in  the  waste 
extracts  using  method  3510/8270 
identified  in  the  SW-846. 

Wastes  that  meet  the  appHcable 
treatment  standards  may  be  disposed  in 
a  RCRA  Subtitle  C  land  disposal  facility 
which  has  been  fully  permitted  and  has 
an  approved  waste  management  plan,  in 
accordance  with  the  dioxin-listing  rule 
(50  FR  1978).  Dioxin-containing  wastes 
at  or  exceeding  the  detection  limit  for 
these  constituents  of  concern  in  the 
waste  extracts  using  the  TCLP  must  be 
treated  in  accordance  with  the 
requirements  specified  in  the  dioxin- 
listing  rule,  specifically  incineration  (40 
CFR  264.343  and  40  CFR  265.352)  or 
thermal  treatment  (40  CFR  265.383)  to 
six  9s  destruction  and  removal 
efficiency  (DRE),  or  tank  treatment  (40 
CFR  264.200)  (if  such  treatment  can 
achieve  concentrations  of  CDDs,  CDFs 
and  certain  chlorophenols  to  below 
detection  in  the  extracts  from  the 
treatment  residuals). 

EPA  is  also  granting  the  maximum 
two-year  variance  to  the  effective  date 
of  the  land  disposal  restrictions  for 
dioxin-containing  wastes  because  of  a 
finding  that  there  is  a  lack  of  capacity  to 
treat  and  dispose  of  these  wastes.  Thus, 
the  effective  date  of  this  final  rule  is 
November  8, 1988.  These  wastes  are 
subject  to  all  special  management 
requirements  specified  in  the  dioxin- 
listing  rule  and  the  minimum 
technological  requirements  of  section 
3004(o). 

In  the  proposed  rule,  the  Agency  did 
not  set  treatment  standards  for  EPA 
Hazardous  Waste  No.  F028  (residuals 
resulting  from  incineration  or  thermal 
treatment  of  soil  contaminated  with 


"In  test  method  8280.  the  proposed 
quantification  level  for  dioxin  in  water  is  10  ppL 
However,  due  to  the  interferences  inherent  in 
leachate  samples  and  the  variability  of  waste 
matrices,  the  Agency  considers  that,  generally, 
dioxin  wastes  subject  to  today's  rule  will  have  a 
detection  limit  of  1  ppb.  It  should  be  noted  that 
because  the  treatment  standard  for  dioxins  is  set  at 
"no  detection"  it  is  important  to  calibrate  to  the 
levels  specified  in  8280. 


F020.  FD21.  FQ22.  F023,  F026.  and  P827).  It 
was  stated  in  the  proposal  that  F028  is  a 
treatment  residual  from  incineration  or 
thermal  treatment  of  dioxin-containing 
soil  to  six  9s  DRE  Because  incineration 
is  the  best  technology  identified  to  treat 
dioxin-containing  wastes,  the  Agency 
concluded,  that  in  most  cases,  the  F028 
waste  would  meet  the  treatment 
standard.  The  Agency  recognizes  that 
there  may  be  instances  in  which  this  is 
not  the  case.  Accordingly,  EPA  now 
believes  that  it  erred  in  concluding  that 
all  F028  wastes  would  meet  the 
designated  treatment  standard  of  no 
detection.  Instead,  it  is  appropriate  to 
require  that  F028  wastes,  like  other 
dioxin-containing  wastes,  be  tested  to 
determine  whether  detectable  levels  of 
specific  categories  of  CDDs  and  CDFs 
and  certain  chlorophenols  are  present  in 
the  extracts  from  the  waste  or  treatment 
residuals.  The  final  rule  has  been 
modified  to  reflect  this  change. 

B.  Summary  of  Regulations  Affecting 
Land  Disposal  of  Dioxin-Containing 
Wastes 

In  the  dioxin-listing  rule.  EPA  also 
specified  additional  management 
standards  relating  to  land  disfxisal  of 
these  wastes.  Specifically,  the  Agency 
prohibited  the  management  of  the  listed 
dioxin-containing  wastes  at  interim 
status  land  disposal  facilities.  There  are 
exceptions  for  interim  status  surface 
impoundments  holding  wastewater 
treatment  sludges  that  are  created  in  the 
impoundments  as  part  of  the  plant's 
wastewater  treatment  system  and 
interim  status  waste  piles  that  meet  the 
requirements  of  40  CFR  264.250(c)). 

The  dioxin-listing  nde  also  establishes 
special  management  standards  for 
dioxin-containing  wastes  in  permitted 
land  disposal  facilities  intending  to 
manage  these  wastes.  These  facilities 
are  required  to  submit  a  waste 
management  plan  to  address  the 
additional  design  and  operating 
measures  over  and  above  those  in  Part 
264  which  the  facility  intends  to  adopt  to 
prevent  migration  of  the  waste.  The  plan 
is  to  be  submitted  by  the  owner  or 
operator  of  the  disposal  facility  as  part 
of  the  Part  264  permit  application  (see  50 
FR  1979  for  additional  information). 

The  Agency  believes  that  such  a 
waste  management  plan  will  help 
provide  assurance  that  these  wastes  are 
properly  managed  in  a  land  disposal 
situation.  It  should  be  noted,  however, 
that  under  today's  rule,  these 
requirements  apply  only  to  the  land 
disposal  of  dioxin-containing  wastes 
that  meet  the  treatment  standard.  Also, 
these  standards  do  not  supersede  the 
minimum  technology  requirements 


impoMd  by  aection  3004(0).  AU  die 
prohibitioiu  aatablMbed  imder  the 
dioxin-listing  rule  remain  in  effect  even 
if  the  waste*  meet  the  treatment 
standard. 

C.  Analysis  of  Treatment  Technologies 
for  Dioxitt-Containing  Wastes  and 
Determination  of  BOAT 

1.  Applicable  Treatment  Technologies 

Hie  dioxin-listing  rule  establishes 
standards  for  incineration  and  certain 
thermal  treatment.  It  states  that 
incinerators  burning  the  listed  CDD/ 
CDF-containing  wastes  must  achieve  a 
destruction  and  removal  efficiency  of 
six  98,  in  addition  to  the  other  standards 
contained  in  40  CFR  284.343  and  285.352. 

In  the  dioxin-listing  rule,  the  Agency 
acknowledged  that  there  are  presently  a 
number  of  emerging  thermal  treatment 
technologies  that  may  be  applicable  for 
the  treatment  of  dioxin-containing 
wastes  in  order  to  render  them 
nonhazardous  (or  at  least,  less 
hazardous).  However,  in  the  absence  of 
performance  standards,  such  treatment 
units  would  not  be  allowed,  and  this 
would  stifle  and  discourage  the 
development  of  new  treatment 
alternatives  for  these  very  toxic  wastes. 
Accordingly,  the  Agency  revised  the 
dioxin-liating  rule  to  allow  for  interim 
status  thermal  treatment  units  to  treat 
the  dioxin-containing  wastes  if  it  has 
been  certified  that  the  units  meet  the 
applicable  performance  standards  in  40 
CFR  284.383  (including  six  98  ORE  for 
principal  organic  hazardous  constituents 
(POHCs)). 

The  dioxin-listing  rule  also  requires 
special  management  practices  for  the 
treatment  and  storage  of  dioxin- 
containing  wastes  in  tanks.  Secondary 
containment  will  be  required  as  a  permit 
condition  for  all  tanks  that  treat  or  store 
CDD-  and  CDF-containing  wastes. 
Specifically,  the  dioxin-listing  rule 
requires  the  owners/operators  of  tank 
facilities  storing  or  treating  CDD-  and 
CDF-containing  wastes  to  provide  EPA 
with  the  following  information  in  its 
permit  application  specifying:  the 
precise  design  of  the  secondary 
containment  system  and  its 
accompanying  leak  detection  method; 
the  choice  of  construction  material  and 
specifications;  and  whether  additional 
run-on  or  precipitation  controls  are 
needed  to  preserve  the  system's 
integrity.  These  technical  requirements 
are  specified  in  40  CFR  270.16(g)  and 
must  be  addressed  by  each  individual 
facility  in  its  RCRA  permit  application. 
This  information  will  be  evaluated  by 
the  EPA  before  a  permit  is  issued. 

As  was  stated  in  the  proposal,  the 
Agency  is  aware  of  much  research 


currently  being  conducted  to  develop 
and  evaluate  treatment  technologies 
applicable  to  dioxin-containing  wastes. 
In  the  proposal,  the  Agency  presented  a 
list  of  treatment  technologies  that  were 
in  one  of  three  stages  of  development  or 
consideration.  Recently  available 
information  and  data  have  allowed  the 
Agency  to  revise  this  list.  Additional 
information  on  the  technologies  under 
evaluation  for  tha  treatment  of  these 
wastes  is  available  in  the  background 
docket  for  today's  rule. 

The  Agency  will  continue  to  gather 
data  and  information  on  these  and  other 
emerging  technologies  in  order  to 
evaluate  their  future  potential  as 
applicable  technologies  for  the 
treatment  of  dioxin-containing  wastes. 
As  stated  in  today's  rule  however,  any 
technology  for  the  treatment  of  dioxin- 
containing  waste  must  be  done  in 
accordance  with  the  dioxin-listing  rule. 
Many  of  the  techsologies  being 
analyzed  are  thennal  treatments,  or  can 
be  conducted  in  tanks,  including 
infrared  heating  and  chemical 
detoxification. 

2.  Comparative  Risk  Assessment 
Determinations  for  EKoxin-Containing 
Waste 

In  support  of  today's  rule,  the  Agency 
conducted  a  more  detailed  comparative 
risk  analysis  on  soils  contaminated  with 
2,  3,  7,  8-TCDD,  still  bottoms 
contaminated  with  dioxins  and  toluene, 
and  unused  formulations  of 
pentachlorophenol  contaminated  with 
dioxins.  A  detailed  characterization  of 
each  waste  stream  is  available  in  the 
regulatory  impact  analysis  for  dioxin- 
containing  waste  (Ref.  9]. 

The  analysis  of  the  comparative  risks 
of  land  disposal  and  incineration  to  six 
9s  DRE  indicates  that  both  technologies 
potentially  result  in  insignificant  risks  to 
human  health.  Land  disposal  presents 
very  low  risks  provided  that  run-off  or 
wind  dispersal  of  contaminated 
particles  is  prevented,  and  dioxin- 
containing  wastes  are  not  co-disposed 
with  other  materials  that  may  mobilize 
the  dioxins  (e.g.,  solvents).  Regulations 
previously  established  (50  FR  1979) 
governing  the  management  of  dioxin- 
containing  wastes  are  likely  to  prevent 
such  releases.  Similarly,  incineration  to 
six  9s  DRE  is  likely  to  destroy  all  of  the 
constitutents  of  concern  in  these  wastes 
and  is  also  not  predicted  to  present 
significant  risks. 

It  is  possible  tbat,  in  some  cases, 
incineration  may  result  in  greater  risks 
than  land  disposal.  This  could  occur  if 
incinerator  scrubber  waters  containing 
undetectable  levels  of  dioxins  were 
discharged  untreated  to  surface  waters. 
However,  EPA  believes  this  is  unlikely 


because  facilities  incinerating  dioxin- 
containing  wastes  will  likely  be  required 
under  the  Clean  Wattr  Act  to  treat  the 
scrubber  water  prior  to  discbarge,  and 
because  treatment  of  scrubber  water  by 
carbon  absorption  should  be  effective  in 
preventing  releases  of  dioxin 
contaminants. 

Provided  that  the  discharge  of 
untreated  scrubber  water  is  prohibited, 
restricting  land  disposal  of 
contaminated  soils  will  likely  result  in 
increases  in  total  population  risks  and 
decreases  in  risk  to  the  most  exposed 
individuals  (MEI).  Under  the  same 
conditions  (i.e.,  incineration  to  six  9s 
DRE  and  prohibitions  on  untreated 
scrubber  water  discharge],  restricting 
the  land  disposal  of  still  bottoms  may 
result  in  an  increase  in  total  population 
risks,  but  would  significantly  reduce  the 
maximum  MEI  risk.  For  unused 
formulations  of  pentachlorophenol,  both 
the  total  population  and  health  risk 
would  be  significantly  reduced  by 
incineration  at  six  98  DRE. 

It  should  be  noted  that  the  greatest 
risks  to  human  health  resulting  from  the 
land  disposal  restriction  are  likely  to  be 
caused  by  changes  in  the  extent  of 
transportation  and  handling  of  dioxin- 
containing  wastes.  The  comparative  risk 
analysis  shows  that  risks  from 
transportation  and  handling  of  dioxin- 
containing  wastes  are  typically  much 
greater  than  the  risk  posed  from  land 
disposal  or  incineration.  The  Agency 
however,  is  not  able  to  predict  whether 
transportation  distances  and  the  extent 
of  handling  will  increase  or  decrease  as 
a  result  of  this  rule. 

Because  the  risk  assessment  does  not 
indicate  that  incineration  is  clearly  more 
risky  than  direct  land  disposal,  the 
Agency  is  classifying  incineration  at  six 
9s  DRE  as  available  for  the  purpose  of 
establishing  the  treatment  standard  for 
dioxin-containing  waste. 

3.  Demonstrated  Technologies  and 
Determination  of  BDAT 

The  only  sufficiently  demonstrated 
technology  for  the  treatment  of  dioxin- 
containing  wastes  is  incineration.  Data 
from  the  field  demonstration  of  EPA's 
Mobile  Incineration  System  (MIS)  on 
F020.  F022,  F023,  F02e,  and  F027  wastes 
at  the  Denney  Farm  $ife  in  McDowell, 
Missouri  indicate  that  an  incineration 
unit  operating  at  six  9s  DRE  is  capable 
of  treating  dioxin-containing  wastes  and 
the  constituents  of  concern  subject  to 
this  rule  to  non-detectable  levels. 

Although  the  field  demonstration  at 
Denney  Farm  did  not  include  the 
burning  of  F021  wastes,  the  Agency 
believes  that  the  existing  data  from  the 
MIS  field  demonstration  and  other 
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available  data  •how  that  aimilar  non- 
detectable  levels  of  CDOs.  CDFs  and 
pentachlorophenol  would  occur  as  the 
resuh  of  incineration  at  six  Qs  DRE.  As 
stated  in  the  proposed  rule,  six  98  ORE 
for  dioxin-containing  waste  is 
determined  using  a  POHC  with  a  lower 
heat  of  combustion  than  the  CDDs  and 
CDFs  contained  in  the  waste.  The  more 
difficult  a  waste  is  to  incinerate,  the 
lower  its  heat  of  combustion. 
Conversely,  a  constituent  with  a  high 
heat  of  combustion  is  easier  to 
incinerate.  In  the  case  of  the  F021  waste, 
the  Agency  believes  that  six  98  DRE  can 
be  achieved  for  the  CDDs  and  CDFs  in 
these  wastes,  since  F021  wastes  and 
CDDs  and  CDFs  have  similar  degrees  of 
incinerability  (heals  of  combustion). 

The  Agency  has  also  determined  that 
incinerators  operating  in  accordance 
with  the  performance  standards 
specified  in  40  CFR  781.70  for  PCB 
wastes,  namely  six  9s  destruction,  also 
meet  the  demonstrated  component  of 
the  BDAT  standard.  For  more 
information  on  this  determination,  the 
reader  is  referred  to  the  preamble 
discussion  in  the  proposed  rule  (51  FR 
1730-1735). 

Incineration  to  six  9s  DRE  achieves 
lower  concentrations  of  CDDS.  CDFs 
and  certain  chlorophenols  in  the 
treatment  residuals  than  incineration  to 
four  9s  DRE  (current  standard  for  all 
RCRA  hazardous  waste  except  dioxin- 
containing  wastes).  The  efficiency  of 
incineration  has  been  demonstrated  by 
the  successful  dioxin  bum  at  six  9s  DRE 
in  the  EPA  MIS  at  the  Denney  Farm  Site 
in  McDowell,  Missouri  and  the 
incineration  of  PCB  wastes  at  six  Ss 
destruction  at  a  number  of  facilities. 
Data  indicate  that  residuals  resulting 
from  the  incineration  of  CDDs  and  CDFs 
at  six  9s  DRE  contain  these  toxicants  at 
concentrations  about  five  to  seven 
orders  of  magnitude  less  than  those  in 
the  starting  material.  For  example,  solid 
residues  resulting  &om  the  incineration 
at  six  9s  DRE  of  dioxin  wastes 
containing  10  ppm  TCDO  may  be 
expected  to  contain  less  than  .1  ppb 
TCDD.  Additional  data  from  the 
incineration  of  dioxin-containing  wastes 
at  six  9s  DRE  show  no  detectable  levels 
of  CDDs/CDFs  or  the  chlorophenols  in 
the  residuals.  Most  of  the  analysis  was 
conducted  in  accordance  with  the 
methods  specified  in  SW-846  (method 
8280).  (40  era  261.  Appendix  X) 

Additional  data  indicate  that 
incinerators  operating  as  six  9s  DRE 
achieved  extremely  low  concentrations 
of  CDDs,  CDFs,  and  PCBs  in  the 
treatment  residuals,  in  most  cases,  far 
beluw  those  levels  measured  with 
standard  analytical  techniques.  Detailed 


faiformation  on  the  determinaUoB  of 
BDAT  i«  available  in  the  praombie 
discussion  in  the  proposed  rule. 

D.  Determination  of  Alternative 
Capacity  ODd  Effective  Dates 

1.  Required  Alternative  Treatment 
Capacity  for  Dioxin-Containing  Wastes 

Approximately  147  million  pounds 
(6,850  metric  tons)  of  dioxin-containing 
wastes  are  presently  covered  by  the 
dioxin-Iisting  rule.  (Ref.  9).  These  wastes 
are  primarily  associated  with  the  past 
production  and  manufacturing  use  of  tri- 
and  tetrachlorophenol  and  current 
manufacturing  uses  of 
pentachloroj^enol.  The  Agency  believes 
that  the  quantity  of  dioxin-containing 
wastes  currently  generated  and  subject 
to  today's  land  disposal  restriction  rule 
amounts  to  3  million  pounds  annually 
(1.350  metric  tons).  For  the  purposes  of 
this  rulemaking,  the  Agency  estimates 
that  approximately  1  biUion  pounds 
(500,000  metric  tons)  is  dioxin- 
contaminated  soil.  This  assessment  is 
taken  ^m  an  estimate  that  LI  billion 
pounds  of  dioxin-contaminated  soil 
exist  in  the  State  of  Missouri.  See  the 
background  docket  for  additional 
information.  The  Agency  is  continuing  to 
evaluate  the  universe  of  these  wastes. 
As  better  information  becomes 
available,  the  Agency  will  revise  its 
estimates  accordingly.  Additional 
information  on  the  quantity  estimates  of 
dioxin-containing  wastes  subject  to  the 
land  disposal  restriction  can  be  foimd  in 
the  regulatory  impact  analysis  for  this 
rule. 

2.  Treatment,  Disposal,  and  Recovery 
Capacity  Currently  Available 

Under  the  dioxin-Iisting  rule,  facilities 
which  intend  to  treat  or  dispose  of 
dioxin-containing  waste  mast  do  so  in 
accordance  %vith  the  special 
management  standard  specified  in  the 
rale  (50  FR  1978).  Currently,  Agency 
information  on  the  activities  of 
generators  and  treatment,  storage,  and 
disposal  facilities  indicate  that  diere  is 
no  available  disposal  or  recovery 
capacity  for  dioxin-containing  wastes. 
In  addition,  there  are  no  Agency 
approved  incinerators  or  other  diennal 
treatment  units  to  treat  dioxin- 
containing  wastes.  Although  several 
petitions  have  been  received  by  the 
Agency,  no  incineration  or  thermal 
treatment  units  have  been  certified/ 
peraiitted  as  required  in  the  dioxin- 
Iisting  rule. 

Owners/operators  of  incinerators 
approved  to  burn  PCBs  pursuant  to  the 
provisions  of  the  Toxic  Substances 
Control  Act,  may  wish  to  apply  for 
certification.  As  pointed  out  earlier.  PCB 


indnerators  are  a  logical  choice  to  bora 
these  wastes  became  they  are  leqalred 
to  mee<  the  some  pofonoance  standard 
(kx  9s  £HIE|  required  under  tha  dkndn- 
luting  rale.  There  are  currently  three 
conunerctal  incinerators  approved  under 
TSCA  to  bum  PCBs.  In  addition  to  these 
units,  several  other  incinerators  under 
development  may  be  available 
(contingent  on  certification)  for  treating 
(3)D-  and  dioxin-containing  wastes. 
However,  the  Agency  has  no  indication 
whether  or  when  any  of  these  or  any 
other  facility  will  be  able  to  treat  dioxin- 
containing  wastes. 

The  Agency  has  full  confidence  in  the 
safeguards  provided  by  the  required 
management  standards.  EPA  is 
committed  to  move  rapidly  to  assure 
that  approved  capacity  is  available  to 
properly  manage  the  listed  dioxin- 
containing  wastes.  Agency  efforts  in  this 
area  include  identifykig  facilities  that 
can  property  manage  dioxin-containing 
wastes,  and  encouraging  owners  and 
operators  to  apply  for  the  necessary 
Federal,  State,  and  local  permits.  The 
EPA  Regional  offices  will  work  closely 
with  these  facilities  to  expedite  their 
permit  applications. 

VIL  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006,  EPA  may 
authorize  qualified  States  to  administer 
and  enforce  the  RCRA  program  within 
the  State.  Following  authorization,  EPA 
retains  enforcement  authority  under 
sections  3008.  3013.  and  7003  although 
authorized  States  have  primary 
enforcement  responsibility.  The 
standards  and  requirements  for 
authorization  are  found  in  to  CFR  Part 
271. 

Before  the  November  a  1984.  RCRA 
amendments,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  Tbe  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  oould  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  (42 
U.S.C  e926(g)).  new  requirements  and 
prohibitions  imposed  under  RCRA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
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nonauthorized  States.  EPA  is  directed  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  the 
newly  enacted  RCRA  provisions  as 
State  law  to  retain  final  authorization, 
these  provisions  are  effective  in 
authorized  States  in  the  interim. 

Today's  rule  is  promulgated  pursuant 
to  sections  3004  (d)  through  (k),  and  (m), 
of  RCRA  (42  U.S.C.  6924).  Therefore,  it  is 
being  added  to  Table  1  in  40  CFR 
271. l(j),  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  pursuant  to  the  newly 
enacted  RCRA  provisions  and  take 
effect  in  all  States,  regardless  of  their 
authorization  status.  States  may  apply 
for  either  interim  of  final  authorization 
for  the  provisions  in  Table  1,  as 
discussed  in  the  following  section.  Table 
2  in  40  CFR  271  .l(j)  is  being  modified 
also  to  indicate  that  this  rule  is  a  self- 
implementing  provision  of  the  RCRA 
amendments. 

B.  Effect  on  Stale  Authorizations 

As  noted  above,  EPA  will  implement 
today's  rule  in  authorized  States  until 
their  programs  are  modiRed  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
promulgated  pursuant  to  the  RCRA 
amendments,  a  State  submitting  a 
program  modiRcation  may  apply  to 
receive  either  interim  or  fmal 
authorization  under  section  3006(g](2)  or 
3006(b),  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  either  interim 
or  final  authorization  are  described  in  40 
CFR  271.21.  It  should  be  noted  that  the 
interim  authorization  will  expire  on 
January  1, 1993  (see  40  CFR  271.24(c)). 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes,  and  must 
subsequently  submit  the  modification  to 
EPA  for  approval.  The  deadline  for  State 
program  modifications  for  today's  final 
rule  is  July  1, 1989,  if  regulatory  changes 
are  necessary,  or  July  1, 1990,  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases  (see  40  CFR 
271.21(e)(3)).  Once  EPA  approves  the 
modiHcation,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  have  requirements 
similar  to  those  in  today's  rule.  These 
State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  promulgated  today  to  determine 


whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  approved. 
Of  course,  Stales  with  existing 
standards  may  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforts.  In  many  cases, 
EPA  will  be  able  to  defer  to  the  States  in 
their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  may  be  approved  without 
including  equivalent  standards. 
However,  once  authorized,  a  State  must 
modify  its  program  to  include  standards 
substantially  equivalent  or  equivalent  to 
EPA's  within  the  time  periods  discussed 
above.  i 

C.  State  Implementation 

There  are  three  unique  aspects  of 
today's  rule  which  affect  State 
implementation  and  impact  State 
actions  on  the  regulated  community: 

1.  Under  Part  268,  Subpart  C,  EPA  is 
promulating  land  disposal  restrictions 
for  all  generators  and  disposers  of 
certain  types  of  hazardous  waste.  In 
order  to  retain  authorization.  States 
must  adopt  the  regulations  under  this 
Subpart  since  State  requirements  can  be 
no  less  stringent  than  Federal 
requirements. 

2.  Also  under  Part  268,  EPA  may  grant 
a  national  variance  from  the  effective 
date  of  land  disposal  prohibitions  for  up 
to  2  years  if  it  is  found  that  there  is 
insufficient  alternative  capacity  to  land 
disposal.  Under  §  268.5,  case-by-case 
extensions  of  up  to  1  year  (renewable 
for  an  additional  year]  may  be  granted 
for  specific  applicants  lacking  adequate 
capacity. 

The  Administrator  of  EPA  is  solely 
responsible  for  granting  variances  to  the 
effective  date  because  these 
determinations  must  be  made  on  a 
national  basis.  In  addition,  it  is  clear 
that  section  3004(h)(3)  intends  for  the 
Administrator  to  grant  case-by-case 
extensions  after  consulting  the  affected 
States,  on  the  basis  of  national  concerns 
which  only  the  Administrator  can 
evaluate.  Therefore,  States  cannot  be 
authorized  for  this  aspect  of  the 
program. 

3.  EPA  may  grant  petitions  of  specific 
duration  to  allow  land  disposal  of 
certain  hazardous  waste  where  it  can  be 
demonstrated  that  there  will  be  no 


migration  of  hazardous  constituents  for 
as  long  as  the  waste  remains  hazardous. 

States  which  have  the  authority  to 
impose  prohibitions  may  be  authorized 
under  section  3006  to  grant  petitions  for 
exemptions  from  bans.  Decisions  on 
site-specific  petitions  do  not  require  the 
national  perspective  required  to  prohibit 
waste  or  grant  extensions.  In 
accordance  with  section  3004(i),  EPA 
will  publish  notice  of  the  State's  final 
decision  on  petitions  in  the  Federal 
Register. 

One  commenter  argued  that  EPA 
should  publish  all  petitions  submitted  by 
authorized  States,  as  well  as  publish 
final  decisions.  EPA  does  not  believe 
that  section  3004(i)  mandates  this  result. 
In  order  to  be  authorized  to  administer 
the  petition  process,  a  State  will  have  to 
adopt  notice  and  comment  requirements 
equivalent  to  those  in  today's  rules. 
Publication  of  the  final  decision  in  the 
Federal  Register  will  satisfy  the  need  to 
inform  the  general  public  by  informing 
the  public  of  which  facilities  are  allowed 
to  receive  prohibited  waste,  and  by 
informing  other  applicants  as  to  the 
types  of  petitions  that  have  been 
accepted. 

States  are  free  to  impose  their  own 
disposal  prohibitions  if  such  actions  are 
more  stringent  or  broader  in  scope  than 
Federal  programs  (RCRA  section  3009 
and  40  CFR  271.1(i)).  Where  States 
impose  bans  which  contravene  an  EPA 
action,  such  as  granting  a  case-by-case 
extension  or  petition,  the  more  stringent 
State  prohibitions  governs  and  EPA's 
action  is  without  meaning  in  the  State. 

VIII.  Effects  of  the  Land  Disposal 
Restrictions  Prograsn  on  Other 
Environmental  Programs 

A.  Discharges  Regulated  Under  the 
Clean  Water  Act 

Compliance  with  land  disposal 
restriction  requirements  does  not  relieve 
facility  owners  of  the  obligation  to 
comply  with  all  other  Federal,  State,  and 
local  environmental  requirements, 
including  the  requirements  of  the  Clean 
Water  Act.  Under  the  Clean  Water  Act, 
facility  owners  must  comply  with  all 
applicable  pretreatment  requirements 
(for  discharges  to  a  publicly  owned 
treatment  works]  and  all  requirements 
of  an  NPDES  permit  (for  discharges  to 
surface  water). 

The  Agency  recognizes  that 
generators  and  treaters  of  hazardous 
wastes  may  choose  to  dispose  of 
restricted  wastes  using  non-RCRA 
disposal  options. 

Two  disposal  options  regulated  under 
the  Clean  Water  Act  are  direct 
discharge  to  surface  waters  and  indirect 


with  one  or 
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discharge  to  publicly  owned  sewage 
treatment  works  (POTWs).  Decisions  to 
discharge  restricted  solvent  wastes 
using  these  options  will  depend  upon  a 
number  of  factors  including  the  physical 
form  of  the  waste,  the  degree  of 
pretreatment  required  prior  to  discharge. 
State  and  local  regulations,  and  the  cost 
of  disposal.  The  Agency  conducted  an 
analysis  to  determine  the  impact  of  the 
land  disposal  restrictions  on  these 
alternative  disposal  methods  (Ref.  10). 
The  analysis  focused  primarily  on  the 
discharge  of  solvent  wastes  to  POTWs 
because  the  Agency  lacked  data  to 
analyze  the  impacts  from  spent  solvent 
wastes  discharged  directly  to  receiving 
waters.  However,  inadequate  data  on 
these  above  mentioned  factors 
precluded  the  Agency  from  conducting  a 
quantitative  assessment  of  the  potential 
effect  of  the  land  disposal  restrictions 
on  increased  demand  for  disposal  to 
POTWs. 

The  results  of  the  analysis  indicated 
that  the  quantity  of  F001-F005  solvents 
discharged  to  POTWs  could  potentially 
increase  as  much  as  five  times,  although 
it  is  likely  that  the  actual  increase  will 
be  much  less.  The  analysis  also 
demonstrated  that  the  discharge  of 
solvent  constitutents  to  POTWs  will 
probably  result  in  some  exposure  to 
humans.  However,  the  risks  to  public 
health  and  the  environment  from  these 
discharges  could  not  be  determined. 

B.  Discharges  Regulated  Under  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act 

Two  options  regulated  under  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act  (MPRSA)  (33  U.S.C. 
1401  et  seq.)  are  ocean  dumping  and 
ocean-based  incineration.  EPA  is  in  the 
process  of  revising  the  MPRSA 
regulations.  If  the  Agency  were  to  relax 
the  current  regulations,  there  could  be 
increased  demand  for  ocean-based 
waste  management  due  to  the  impact  of 
the  land  disposal  restrictions.  If,  for 
example,  the  regulations  were  revised  to 
allow  the  issuance  of  permits  to 
applicants  whose  wastes  fail  to  comply 
with  one  or  more  of  the  MPRSA 
environmental  criteria  but  who 
successfully  demonstrate  a  need  for  the 
permit,  the  demand  for  ocean  disposal 
could  increase  substantially. 

The  Agency  conducted  an  analysis  of 
the  potential  shift  in  demand  for  ocean 
disposal  (ocean  dumping  or  ocean-based 
incineration]  resulting  from  the 
restrictions  on  land  disposal  of  solvent, 
dioxin,  and  California  list  wastes.  The 
results  are  described  in  "Assessment  of 
Impacts  of  Land  Disposal  Restrictions 
on  Ocean  Dumping  and  Ocean 
Incineration  of  Solvents,  Dioxins,  and 


Califainia  List  Wastes"  (Ref.  12).  This 
assessment  is  based  on  a  methodology 
to  score  and  rank  waste  streams  for 
relative  acceptability  for  ocean  disposal 
sappletnented  with  an  analgia  of  cost 
factors  and  capacity  constraints. 

The  scoring/rankiag  methodoiogy  is 
based  on  technical  requirements  {e,g.. 
physicd  form  and  heatii^  value]  and 
MPRSA  environmental  criteria  (e.g.. 
constituent  concentratious,  toxicity, 
solubility,  density,  and  persistence  of 
the  waste]  associated  with  ocean 
disposal  of  hazardous  waste.  The 
capacity  analysis  assumes  that  those 
wastes  least  acceptable  for  ocean 
disposal  will  be  treated  or  disposed  of 
by  land-based  methods.  The  cost 
analysis  assmnes  that  additional  land- 
based  treatment  capacity  would  be  built 
to  treat  waste  streams  for  which  the 
costs  of  land-based  treatment  wouid  be 
less  than  the  costs  of  ocean  di^osal 
(including  on  land  transportation  to  a 
port  located  on  the  East  Coast). 

The  results  of  the  cost/capacity 
analysis  indicales  that,  as  a  result  of  the 
land  disposal  restrictions, 
approximately  9.2  millt<m  gallons  per 
year  of  solvent  wastes  and  1.2  million 
gallons  per  year  of  dioxin  wastes 
potentially  could  create  demand  for 
ocean  dumping  and  ooeaarbased 
incineration.  Such  demands  result  from 
capacity  short-falls  of  land-based 
incineration  and  the  relatively  lower 
cost  of  ocean  dumping  and  ocean-based 
incineration,  taking  into  account  the 
costs  of  transportation  on  land  These 
results  estimate  the  demand  that  may  be 
created  if  the  ocean  dumping  regulations 
are  revised  to  allow  the  issuance  of 
permits  for  wastes  that  do  not  comply 
with  MPRSA  environmental  criteria, 
becanse  the  analysis  did  not  take  into 
atxMimt  tei^nica!  requirements  or 
enviromnental  criteria. 

The  Agency  expanded  the  cost/ 
capacity  analysis  to  eliminate  those 
wastes  that  do  not  meet  technical 
requirements  or  MPRSA  criteria.  The 
results  of  that  analysis  indicated  that 
none  of  the  solvent  and  dioxin  waste 
streams  identified  as  likely  to  create 
potential  demand  for  ocean  disposal  in 
the  cost/capacity  analysis  would  be 
acceptable  for  ocean  dumping,  based  on 
existing  ocean  dumping  regulations. 
Conversely,  all  the  waste  streams 
identified  by  the  cost/capacity  analysis 
would  be  acceptable  for  ocean-based 
incineration,  based  on  technical 
requirements  and  the  proposed  ocean 
incineration  regulations. 

C.  Air  Emissions  Regulated  Under  the 
Clean  Water  Act 

Many  of  the  technologies  capable  of 
achieving  the  treatment  standard  for  a 


restricted  waste  may  result  in  cross- 
media  transfer  of  hazardous 
cmstituents  into  the  air.  Examples 
would  be  air-stripping  of  volatile 
organics  from  wastewater  and 
incineration  of  metal-bearing  spent 
solvents.  Unless  air  controls  are  added, 
these  technologies  may  result  in  transfer 
of  organics  and  metals,  respectively,  to 
the  atmosphere. 

The  Agency  has  undertaken  several 
efforts  to  address  the  potential  problem, 
as  disoisaed  in  tfie  comparative  risk 
assessment  section.  The  Agency  has 
initiated  a  program  to  address  metal 
emissions  from  incinerators.  EPA  also 
has  initiated  two  programs  under 
section  Se04(n]  to  address  air  emissions 
from  other  sources.  The  first  program 
will  address  leaks  from  equipment,  such 
as  pumps,  valves,  and  vents  from  units 
processing  concentrated  organics  waste 
streams.  Several  units  identified  as 
BDAT  in  this  rulemakiqg.  batch 
distillation,  thin  film  evaporation, 
fractionation,  and  incineration,  would 
process  waste  streams  wth  greater  than 
ten  percent  organics  and  would  be 
covered  by  this  rulemaking.  The  Agency 
expects  to  pnqiose  these  standards  in 
November  196&  The  second  program 
under  aectioo  300«(n)  will  address  all 
remaining  soiatxs  of  air  emissions,  such 
as  residual  air  emissions  bom  land 
disposal  units  and  non-land  di^Msai 
sources  (e-g.,  tanks  and  waste  transfer 
and  handling).  These  standards  are 
scheduled  to  be  pn^iosad  in  November 
1987,  and  iHtimulgated  in  November 
198& 

IX.  Imidaarantalion  of  the  Part  268  Land 
Disposal  Restrictions  Program 

As  a  result  of  the  regulations  being 
promulgated  today  under  Part  268. 
several  options  will  be  available  to  the 
generator  or  owner/operator  of  a 
treatment,  storage,  and  disposal  facility 
for  the  management  of  restricted 
hazardous  wastes.  In  order  to  provide 
direction  to  those  who  manage 
restricted  hazardous  wastes,  the 
following  decision-making  sequences 
are  offered  for  determining  appropriate 
waste  management  procedures.  This 
unit  provides  references  to  applicable  40 
CFR  Parts  264  and  265  requirements  as 
well  as  Part  268  requirements  for 
implementation  of  the  various  waste 
management  options.  The  Agency 
expects  to  produce  an  expanded  version 
of  this  section  as  guidance  to  the 
regulated  community. 

All  of  the  sequences  in  the  generator's 
decision -making  process  must 
commence  with  a  determination  as  to 
whether  the  hazardous  waste  is  listed  in 
Part  268  Subpart  C.  If  the  hazardous 
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waste  is  not  a  restricted  waste,  it  is  not 
subject  to  land  disposal  restrictions 
under  Part  268.  It  must,  nevertheless,  be 
managed  in  accordance  Parts  264  and 
265. 

Sequence  1:  Waste  Characterization 


Sequence  1  in  the  generator's 
decision-making  process  commences 
with  a  determination  of  the  appropriate 
treatability  group  and  corresponding 
Part  268  Subpart  D  treatment  standard 
(SS  268.41,  268.42.  or  268.43).  The  Agency 
is  requiring  that  applicable  Part  268 
Subpart  D  treatment  standards  for  a 
restricted  waste  be  determined  at  the 
point  of  generation.  To  require 
otherwise  would  allow  the  generator  to 
dilute  waste  in  order  to  circumvent  an 
effective  date  or  otherwise  alter  the 
applicable  treatment  standard.  Hie  Part 
268  Subpart  D  treatment  standards  are 
expressed  either  as  performance 
standards  in  the  waste  extract  in 
S  288.41.  as  required  treatment  methods 
in  S  268.42,  or  as  concentrations  in  the 
waste  in  9  268.43.  After  the  generator 
establishes  the  applicable  Part  268 
Subpart  D  treatment  standard,  the  next 


step  in  the  sequence  is  to  determine  the 
effective  date  of  the  applicable 
treatment  standard.  EPA  has  the 
discretionary  authority  to  delay  the 
effective  dates  of  the  Part  268  treatment 
standards  on  the  basis  of  available 
national  treatment  capacity. 
Determinations  as  to  the  adequacy  of 
treatment  capacity  for  restricted  wastes 
are  based  on  the  quantity  of  restricted 
wastes  generated  and  the  available 
capacity  of  alternative  treatment, 
recovery,  and  disposal  technologies.  For 
those  wastes  where  EPA  determines 
that  alternative  capacity  is  adequate, 
the  treatment  standards  will  take  effect 
immediately  upon  promulgation.  When 
the  Part  268  Subpart  D  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract 
(S  268.41],  the  need  for  treatment 
depends  upon  die  nature  and 
concentration  of  the  hazardous 
constituents.  This  will  be  determined 
either  through  analysis  of  constituents  m 
the  waste  extract  specified  in  S  268.7, 
using  the  Toxicity  Characteristic 
Leaching  Procedure  (Appendix  I  to  Part 
268]  or  through  knowledge  of  the 
hazardous  constituents  in  the  waste 
extract  based  on  the  materials  and  the 
manufacturing  processes  generating  the 
waste.  Where  tiie  Part  268  Subpart  D 
treatment  standards  are  specified  as  a 
required  method  (9  268.42],  it  is  not 
necessary  for  the  generator  to  determine 
the  concentration  of  the  hazardous 
constituents  in  the  waste  or  waste 
extract.  When  the  Part  268  Subpart  D 
treatment  standards  are  expressed  as 
concentrations  in  the  waste  (9  268.43), 
the  need  for  treatment  is  determined 
either  through  analysis  of  the  hazardous 
constituents  in  the  waste,  as  specified  in 
9  268.7  or  through  knowledge  of  the 
hazardous  constituents  in  the  waste 
based  on  the  materials  and  the 
manufacturing  processes  generating  the 
waste. 
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Sequence  2:  Wastes  That  Naturafly  Meet  Part  268  Subpart  D  Treatment  Standard 
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Sequence  2  in  the  generator's 
decision-making  process  commences 
with  the  determination  that  the 
concentration  of  hazardous  constituents 
in  the  waste  is  lower  than  the  applicable 
Part  268  Subpart  D  treatment  standard. 
Therefore,  the  waste  is  exempt  from  the 
statutory  prohibition  on  land  disposal. 

The  generator  must  submit  a  notice 
(5  268.7(a)(2)(i))  and  include:  (1)  EPA 


Hazardous  Waste  Number  {2)  the 
applicable  treatment  standard;  (3)  the 
manifest  number  associated  with  the 
shipment  of  waste;  and  (4)  waste 
analysis  data,  where  available.  The 
generator  must  also  submit  a 
certification  statement  to  the  land 
disposal  facility  as  required  under 
5  268.7(a)(2)(ii).  The  land  disposal 
facility  must  verify  the  records 


submitted  by  the  generator  in 
accordance  with  the  facility's  waste 
analysis  plan.  A  generator  that  also 
operates  an  on-site  land  disposal  facility 
must  put  the  same  information  (except 
for  the  manifest  number)  as  would  be  in 
the  notice  (§  268.7(a)(2)(i))  in  the 
operating  record  of  the  land  disposal 
facility. 
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Sequence  3  in  the  generator's 
decision-making  process  commences 
with  one  of  the  following 
determinations:  (1)  The  concentration  of 
hazardous  constituents  in  the  waste 
extract  exceeds  the  applicable  §  268.41 
treatment  standard;  (2)  the  waste  must 
be  treated  in  accordance  with  the 
treatment  method  required  under 
§  268.42;  or  (3)  the  concentration  of 
hazardous  constituents  in  the  waste 
exceeds  the  applicable  §  268.43 
treatment  standard.  In  each  case, 
continued  placement  of  the  restricted 
waste  in  land  disposal  units  as  of  the 
applicable  effective  date  specified  in 
Part  268  Subpart  C  is  prohibited. 

Generators  may  store  restricted 
wastes  on  site  in  containers  and  tanks 
according  to  the  provisions  in  section 
268.50  prior  to  treatment.  This  storage  is 
solely  for  the  purpose  of  the 
accumulation  of  such  quantities  of 
hazardous  waste  as  is  necessary  to 
facilitate  proper,  recovery,  treatment,  or 
disposal. 

The  generator  must  treat  the  restricted 
waste  in  either  an  on-site  or  off-site 
treatment  facility  with  interim  status  or 
a  RCRA  permit  that  is  allowed  to  accept 
the  restricted  waste  (as  specified  in  40 
CFR  Part  270). 

An  off-site  treatment  facility  must 
obtain  a  notice  from  the  generator 
specifying  the  EPA  Hazardous  Waste 
Number,  the  applicable  treatment 
standard,  and  the  manifest  number 
associated  with  the  shipment  of  waste 
i  268.7(a)(1)).  This  notice  must  be  placed 
in  the  operating  record  of  the  treatment 
facility  along  with  a  copy  of  the 
manifest.  Generators  who  are  also 
treatment,  storage,  or  disposal  facilities 
must  place  the  same  information  in  the 
operating  record  of  the  facility,  although 
a  formal  notice  and  manifest  are  not 
required.  The  testing  and  recordkeeping 
requirements  promulgated  in  today's 


rule  do  not  relieve  the  generator  of  his 
responsibilities  under  40  CFR  262.20  to 
designate  a  facility  on  the  manifest 
which  is  permitted  to  accept  the  waste 
for  off-site  management. 

The  determination  that  the  treatment 
residue  meets  the  applicable  §  268.41 
treatment  standard  can  be  made  through 
knowledge  of  the  hazardous 
constituents  in  the  waste  extract  based 
on  the  processes  used  in  the  treatment 
of  the  waste  or  by  analyzing  the 
treatment  residuals  according  to  the 
waste  analysis  plan  using  the  Toxicity 
Characteristic  Leaching  Procedure  (Part 
268.  Appendix  I).  The  determination  that 
the  treatment  residue  meets  the 
applicable  §  268.43  performance 
standard  can  be  made  through 
knowledge  of  the  hazardous 
constituents  in  the  waste  based  on  the 
processes  used  in  the  treatment  of  the 
water  or  by  analyzing  the  treatment 
residuals  according  to  the  waste 
analysis  plan.  In  either  case,  if  the 
concentration  of  hazardous  constituents 
in  the  treatment  residual  extract 
exceeds  §  268.41  treatment  performance 
standards,  or  the  concentration  of 
hazardous  constituents  in  the  residual 
exceeds  §  268.43  treatment  standards, 
additional  treatment  must  be  performed 
before  land  disposal  is  permitted. 
Generators,  transporters,  handlers, 
storage  facilities,  or  treatment  facilities 
may  not  dilute  restricted  wastes  as  a 
substitute  for  adequate  treatment  to 
meet  §§  268.41  or  268.43  treatment 
standards.  Such  actions  will  be 
considered  a  violation  of  the  dilution 
prohibition.  In  particular,  wastes 
meeting  Part  268  Subpart  D  treatment 
standards  must  not  be  mixed  with 
wastes  that  do  not  meet  such  standards 
in  order  to  achieve  the  treatment 
standard  for  the  mixture  (§  268.3).  EPA 
does  not  intend  to  disrupt  or  alter  the 
normal  and  customary  practices  of 


properly  operated  treatment  facilities. 
Treatment  facilities  can  mix  compatible 
wastes  in  order  to  treat  at  capacity 
levels.  However,  the  concentration  of  a 
hazardous  constituent  in  the  treatment 
residual  must  not  exceed  the 
concentration  of  the  most  stringent 
applicable  SS  268.41  or  268.43  treatment 
standard  for  any  given  constituent. 

When  shipping  the  treatment  residue 
to  an  interim  status  or  RCRA  permitted 
land  disposal  facility,  the  treatment 
facility  must  certify  (as  specified  in 
S  268.7(b)(2))  that  the  treatment  residue 
meets  the  applicable  treatment 
standards  in  SS  26a41.  or  268.43,  or  has 
been  treated  using  the  required  method 
in  S  268.42  and.  therefore,  is  no  longer  a 
restricted  waste.  The  treater  must  also 
send  a  notice  to  the  land  disposal 
facility  and  include  the  EPA  Hazardous 
Waste  Number,  the  applicable  treatment 
standard,  the  manifest  number 
associated  with  the  shipment  of  waste, 
and  waste  analysis  data  from  treatment 
residues  where  available  as  specified  in 
S  268.7(b)(1). 

If  the  treatment  residuals  meet  the 
delisting  criteria,  the  generator  or 
treatment  facility  may  petition  the 
Agency  for  a  site-specific  delisting 
pursuant  to  the  provisions  in  40  CFR 
260.22.  Delisted  residuals  can  be 
managed  in  subtitle  D  facilities. 

In  some  cases,  the  generator  or 
treatment  facility  may  conclude  that  it  is 
technically  infeasible  to  meet  the 
SS  268.41  or  268.43  treatment 
performance  standards  established  for 
the  waste.  If  a  waste  cannot  meet  the 
applicable  treatment  standards,  the 
generator  may  petition  EPA  for  a 
treatability  variance  under  S  268.44  (See 
Sequence  7:  Variance  From  a  Treatment 
Standard,  for  a  detailed  discussion. 
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Sequence  4  in  the  generator's 
decision-making  process  commences  for 
those  wastes  where  the  Agency  has 
made  the  determination  that  capacity  is 
not  adequate  on  a  nationwide  basis.  The 
Agency  will  exercise  the  discretion 
granted  to  it  under  Section  3004(h)(2) 
and  authorize  a  nationwide  variance  of 
up  to  two  years  from  the  statutory 
effective  date.  The  purpose  of  granting  a 
national  variance  is  to  provide  time  for 
development  of  additional  treatment, 


recovery  or  disposal  capacity.  Those 
wastes  that  EPA  determines  are  eligible 
for  nationwide  variances  are  specified 
in  Part  288  Subpart  C. 

During  the  national  variance,  the 
generator  must  send  a  notice  (as 
specified  in  §  268.7(a)(3))  to  the  land 
disposal  facility  indicating  that  EPA  has 
granted  an  extension  of  time  in  which  to 
comply  with  the  applicable  Part  268 
Subpart  D  treatment  standard.  At  the 
end  of  the  national  variance,  the  Part 


268  Subpart  D  treatment  standards  takes 
effect  and  the  generator  must  follow  any 
of  the  following  sequences:  Sequence  3: 
Treatment  of  a  Restricted  Waste, 
Sequence  5:  Case-by-Case  Extensions, 
Sequence  6:  No  Migration  Petition, 
Sequence  8:  Delisting,  or  Sequence  10: 
Change  Production  Process,  Recycle  or 
Don't  Produce  Waste. 
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Sequence  5  in  the  generator's 
decision-making  process  commences 
with  a  determination  that  the  restricted 
waste  does  not  comply  with  the 
applicable  §§  268.41  or  268.43  treatment 
standards  or  that  the  waste  must  be 
treated  in  accordance  with  the 
treatment  method  required  under 
§  268.42.  Continued  placement  of  the 
restricted  waste  in  land  disposal  units 
as  of  the  applicable  effective  date,  as 
specified  in  Part  268  Subpart  C.  is 
prohibited.  The  generator  may  submit  an 
application  to  EPA.  as  specified  in 
§  268.5,  for  an  extension  of  time  in 
which  to  comply  with  the  Part  268 


Subpart  D  treatment  standards  by 
demonstrating  binding  contractual 
commitments  to  construct  or  otherwise 
obtain  access  to  alternative  treatment, 
recovery  or  disposal  capacity  and  that 
such  capacity  is  not  available  by  the 
date  that  the  Subpart  D  treatment 
standards  take  effect  due  to 
circumstances  beyond  his  control.  Case- 
by-case  extensions  may  be  granted  by 
EPA  for  two  1-year  periods.  The 
extension  does  not  become  effective 
until  the  notice  of  approval  appears  in 
the  Federal  Register  as  specified  in 
§  268.5(e).  The  generator  must  forward  a 
notice,  as  specified  in  §  268.7(a)(3), 


stating  that  the  waste  is  exempt  from 
the  land  disposal  restrictions  to  the 
Subtitle  C  land  disposal  facility 
receiving  the  restricted  waste. 

If  the  generator  is  denied  a  case-by- 
case  extension,  the  next  step  in  this 
sequence  is  the  consideration  of  the 
following  waste  management  options: 
the  generator  must  successfully  find 
available  treatment  capacity  (Sequence 
3),  submit  a  no  migration  petition 
(Sequence  6),  submit  a  delisting  petition 
(Sequence  8),  change  his  production 
processes,  or  recycle  so  that  restricted 
wastes  are  no  longer  generated 
(Sequence  10). 


Sequence  6:  No  Migration  Petition 


( 


Generator  of  Restricted  Waste 

including  Correcuve  Action  and  CERCLA 


) 


Co  to 

Sequence  3, 
Sequep.ee  5, 
Sequence  7. 
Sequence  8.  or 
Sequence  10 


Land  Treatment 


± 


Subpart  X 


I 


I 


NO 


19  86 


UMI 
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Sequence  6  of  the  generator's 
decision-making  process  commences 
with  a  determination  that  the  waste 
does  not  meet  the  §§  268.41  of  268.43 
treatment  standards  or  that  the  waste 
must  be  treated  by  the  method  required 
in  §  268.42  Wastes  that  do  not  comply 
with  applicable  §§  268.41  or  268.43 
treatment  standards  or  are  not  treated 
by  the  method  required  in  §  268.42  will 
be  prohibited  from  continued  placement 
in  land  disposal  units  as  of  the 
applicable  effective  date,  unless  the 
generator  in  conjunction  with  a 
Treatment.  Storage,  and  Disposal 
Facility  (TSDF)  or  a  TSDF  submits  a  no 
migration  petition.  The  petition  as 
specified  in  §  268.6  must  demonstrate 
that  there  will  be  no  migration  of 
hazardous  constituents  from  the 
continued  land  disposal  of  particular 
restricted  hazardous  wastes  at  a  specific 
land  disposal  unit  for  as  long  as  the 
waste  remains  hazardous.  The  land 
disposal  facility  must  have  either 
interim  status  or  a  RCRA  permit,  as 


required  in  40  CFR  Part  270,  to  manage 
the  waste.  The  no  migration  petition  will 
be  a  difficult  demonstration,  but  the 
Agency  has  identified  the  following 
three  scenarios  that  may  satisfy  the 
requirements  of  the  statutory  standard 
of  "no  migration":  (1)  A  situation  where 
environmental  parameters  are  such  that 
no  detectable  migration  of  hazardous 
constituents  would  occur  from  the 
disposal  unit;  (2)  a  situation  where  an 
active  process  is  taking  place  rendering 
the  waste  non-hazardous;  or  (3)  a 
situation  where  hazardous  waste  is 
being  stored  temporarily  in  a  waste  pile 
where  engineered  controls  are  sufficient 
to  prevent  migration  in  the  short  term. 
Although  the  Agency  is  not  providing 
guidance  on  the  no  migration  petition  at 
this  time,  it  is,  however,  offering  the 
opportunity  for  preapplication  meetings 
as  assistance  in  preparing  a  no 
migration  petition.  As  a  result  of  such  a 
meeting  both  the  Agency  and  the 
petitioner  will  gain  a  better 
understanding  of  what  must  be  included 


in  the  petition  and  the  probability  of 
developing  a  successful  petition.  An 
approved  petition  allows  the  land     - 
disposal  of  specific  restricted  wastes  at 
a  specific  site.  A  facility  must  observe 
approval  in  the  Federal  Register 
(§  268.6(g))  before  it  can  land  dispose  a 
restricted  waste.  The  generator  must 
forward  a  notice  as  specified  in 
§  268.7(a)(3)  starin^that  the  waste  is 
exempt  from  the  land  disposal 
restrictions  to  the  Subtitle  C  facility 
receiving  the  restricted  waste. 

Where  a  no  migration  petition  is  not 
granted,  the  generator  may  follow 
courses  of  action  in  accordance  with  the 
following  sequences;  Sequence  3: 
Treatment  of  a  Restricted  Waste. 
Sequence  5:  Case-By-Case  Extensions, 
Sequence  7:  Variance  From  a  Treatment 
Standard,  Sequence  8:  Delisting,  or 
Sequence  10:  Change  Production 
Process,  Recycle,  or  Don't  Produce  the 
Waste. 
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Sequence  7:  Variance  From  a  Treatment  Standard 


Sequence  7  of  the  generator's 
decision-making  process  begins  when  a 
generator  determines  that  he  cannot 
treat  the  waste  to  the  Part  268  Subpart  D 
treatment  standard  as  specified  in 
§§  268.41.  268.42,  or  268.48.  The 
generator  may  submit  a  petition  for  a 
variance  from  the  treatment  standard  as 
specified  under  S  268.44.  The  Agency 
envisions  that  wastes  may  be  subject  to 
a  treatabihty  variance  in  cases  where  a 
waste  is  not  treatable  to  the  level  or  by 
the  method  specified  in  the  treatment 
standard.  This  may  occur  when  a  waste 
is  significantly  different  fi^m  the  wastes 
considered  in  establishing  the  treatment 
standard  either  because  the  waste 
matrix  is  complex  and  more  difficult  to 


treat  or  the  waste  contains  higher 
concentrations  of  the  hazardous 
constituents.  The  information  as 
specified  in  §  §  268.44  must  be  included 
in  the  petition  for  a  variance  from  a  Part 
268  Subpart  D  treatment  standard. 

When  the  Agency  grants  a  variance 
from  a  treatment  stahdard,  it  must 
subsequently  make  a  national  capacity 
determination  regarding  the  availability 
of  appropriate  freatment  capacity  for 
that  waste.  For  those  wastes  where  EPA 
determines  that  capacity  for  the 
appropriate  treatment  technology  is 
adequate,  the  performance  standard  set 
as  a  result  of  the  variance  from  the 
treatment  standard  will  take  effect 
immediately  upon  promulgation. 


Otherwise,  the  Agency  will  grant  a 
national  capacity  variance  (Sequence  4) 
of  up  to  two  years  during  which  time  the 
continued  placement  of  untreated  waste 
in  land  disposal  facilities  regulated 
under  Subtitle  C  of  RCRA  will  be 
allowed. 

Where  a  variance  from  a  treatment 
standard  is  not  granted,  the  waste  may 
be  managed  in  accordance  with 
Sequence  3:  Treatment  of  Restricted 
Wastes,  Sequence  5:  Case-By-Case 
Extension,  Sequence  6:  No  Migration 
Petition,  Sequence  8:  Delisting,  and 
Sequence  10:  Change  Production 
Process,  Recycle,  or  Don't  Produce  the 
Waste. 


I 
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Sequtnce  8:  Delisting 

I 


( 


Gciwnlor  of  Restricted  Waste 

(InckHtini  Cofrecllve  Actian  and  CERCLA) 


) 


Sequence  8  commences  with  the 
generator's  determination  that  the  waste 
is  restricted  (40  CFR  Part  288  Subpart  C). 
Upon  evaluation  of  the  available  waste 
management  options,  and  possibly  after 
treatment  (including  treatment  not 
meeting  the  treatment  standards  of 
SS  288.41-288.43)  the  generator  may 


decide  to  submit  a  petition  to  EPA  for  a 
site-specific  delisting,  pursuant  to  the 
provisions  in  40  CFR  260.22.  Delisted 
wastes  are  no  longer  considered 
hazardous  and  may  be  disposed  in  a 
Subtitle  D  facility. 

The  generator  may  choose  to  submit  a 
delisting  petition  to  die  Agency  after  the 


restricted  waste  has  been  treated  to  die 
Part  268  Subpart  D  treatment  standard 
as  well  as  after  the  denial  of  any  of  die 
exceptions  to  achieving  the  Part  288 
Supart  D  treatment  standard. 

BILUNQ  CODE  (SeO-SO-M 


NO 


1986 


UMI 
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Sequence  9:  Surface  Impoundment  Exemption 


Generator  of  Restricted  Waste 

(Including  Correciive  Action  and  CERCLA) 


1  Year 


Test  to  Determine  if 

the  Waste  Meets 

the  Applicable 

§§  268.41  or  268.43 

Standard 


Treat  Using  the 

Method  Specified 

•n  §268.42 


BILLING  CODE  65M-S0-C 


I 
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Sequence  9  in  the  generator's 
decision-making  process  commences 
with  a  determination  by  the  generator 
that  the  restricted  waste  does  not 
comply  with  the  applicable  Part  268 
Subpart  D  treatment  standard  and  will 
be  prohibited  from  continued  placement 
in  land  disposal  units  as  of  the 
applicable  effective  date.  The  generator 
may  treat  in  an  interim  status  or  RCRA 
permitted  surface  impoundment  meeting 
the  minimum  technology  requirements  in 
accordance  with  40  CFR  264.221(c)  and 
265.221(a)  and  that  is  in  compliance  with 
40  CFR  Part  264  or  265  Subpart  F  as 
applicable  [i.e.,  it  has  been  constructed 
with  two  or  more  liners,  and  a  leachate 
collection  system,  and  is  in  compliance 
with  ground  water  monitoring 
requirements).  On  an  annual  basis,  the 
facility  must  identify  the  treatabihty 
group  and  Part  268  Subpart  D  treatment 
standard  applicable  to  the  contents  of 
the  surface  impoundment.  If  the 
applicable  Part  268  Subpart  D  treatment 
standard  is  specified  in  §  268.42,  the 
contents  of  the  surface  impoundment 
must  be  treated  using  the  required 
method. 

A  request  for  a  variance  from  the 
treatment  standards,  (as  specified  in 
§  268.44),  set  under  Part  268  Subpart  D 
may  be  submitted  if  in  the  identification 
of  an  applicable  Part  268  Subpart  D 
treatability  group  the  response  is 
negative. 

The  need  for  treatment  depends  on 
the  concentration  of  the  hazardous 
constituents  in  the  waste  extract  as 
specified  in  §  268.41  or  on  the 
concentration  of  the  hazardous 
constituents  in  the  waste  itself  as 
specified  in  S  268.43.  Therefore,  the 
facility  must  analyze  the  contents  of  the 
surface  impoundment  annually  in 
accordance  with  §  268.4(a)(2). 
Impoundment  residues  that  do  not  meet 
the  applicable  Part  268  Subpart  D 
treatment  standards  (§5  268.41  or  268.43) 
must  be  removed  and  managed  as  a 
restricted  waste,  and  cannot  be  further 
treated  in  a  surface  impoundment.  The 
options  available  for  management  of  the 
restricted  waste  are  as  discussed  in 
Sequence  3:  Treatment  of  Restricted 
Wastes,  Sequence  6:  No  Migration 
Petition,  and  Sequence  8:  Delisting. 

Surface  impoundment  residues  that 
meet  the  applicable  Part  268  Subpart  D 
treatment  standard  are  exempt  from  the 
statutory  prohibitions  on  land  disposal. 
The  residue  may  remain  in  the 
impoundment  or  may  be  otherwise  land 
disposed  in  a  Subtitle  C  facility.  If  the 
residue  remains  in  the  surface 
impoundment,  certification  that  the 
hazardous  waste  complies  with  the 
treatment  standard  must  be  put  in  the 


operating  record  of  the  land  disposal 
unit.  Residues  that  are  removed  and 
land  disposed  off-site  must  be 
accompanied  with  the  notice  and 
certification  as  specified  in  §  268.7(a)(2). 

Sequence  10:  Change  Production 
Procesa.  Racycfe  or  Don't  Produoe  the 

Waste 


( 


Generator  of  Restricted  Waste 


) 


f  hange 

Process. 

Recvcle.  or 

Don't 

Produce 

Waste 


I 


Sequence  10  of  the  generator's 
decision-making  process  represents  an 
opportunity  that  always  presents  itself 
to  any  generator  of  hazardous  wastes; 
the  decision  to  change  production 
processes  or  to  recycle  wastes  so  that 
restricted  hazardous  wastes  are  no 
longer  produced.  Waste  minimization  is 
strongly  encouraged. 

X.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  EPA 
to  assess  the  effect  of  contemplated 
Agency  actions  during  the  development 
of  regulations.  Such  an  assessment 
consists  of  a  quaatification  of  the 
potential  benefits  and  costs  of  the  rule, 
as  well  as  a  description  of  any 
beneficial  or  adverse  effects  that  cannot 
be  quantified  in  monetary  terms. 

In  addition.  Executive  Order  12291 
requires  that  regulatory  agencies 
prepare  an  analysis  of  the  regulatory 
impact  of  major  rules.  Major  rules  are 
defined  as  those  likely  to  result  in: 

1.  An  annual  cost  to  the  economy  of 
$100  miUion  or  more;  or 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or 
international  trade. 

The  Agency  has  performed  an 
analysis  of  the  rule  to  assess  the 
economic  effect  of  associated 


compliance  costs.  Based  on  this 
analysis.  EPA  has  determined  that 
restricting  the  land  disposal  of  solvent 
and  dioxin  wastes  will  constitute  a 
major  rule  as  deHned  by  Executive 
Order  12291.  because  the  total 
annualized  cost  of  this  rule  is  $152.4 
million.  In  consequence,  EPA  has 
prepared  a  regulatory  impact  analysis  of 
this  rule. 

The  remainder  of  Unit  X  describes  the 
economic  analysis  performed  by  EPA  in 
support  of  today's  final  rule. 

1.  Cost  and  Economic  Impact 
Methodology 

EPA  has  assessed  the  cost  and 
potential  economic  effects  of  today's 
rule  and  of  the  major  regulatory 
alternatives.  For  its  analysis  of  solvent 
wastes,  EPA  has  examined  two 
alternatives  to  today's  final  rule.  The 
first  alternative  is  to  codify  the  statutory 
prohibition  on  land  disposal  of  affected 
wastes.  This  approach  would  prohibit 
the  land  disposal  of  all  solvent  wastes 
at  any  concentration.  The  second 
approach  is  to  use  riak-based  screening 
levels  in  the  development  of  treatment 
standards.  Costs  and  benefits  of  both 
these  alternatives  are  described  in  more 
detail  in  the  regulatory  impact  analysis 
of  restricting  solvents  from  land 
disposal. 

For  dioxin  wastes,  no  less  stringent 
alternative  could  be  examined,  because 
the  dioxin  listing  requires  incineration  to 
six  9s  DRE  or  the  application  of  a 
thermal  technology  of  equivalent 
performance. 

The  methodology  for  establishing  total 
costs  and  impacts  involves  three  steps. 
First,  EPA  estimates  the  population  of 
facilities  and  waste  management 
practices  which  will  be  affected.  Next, 
total  social  costs  of  the  regulation  are 
derived  by  adding  coits  for  individual 
facilities.  Finally,  economic  impacts  on 
affected  facihties  are  assessed. 

a.  Affected  population  and  practices. 
The  affected  population  is  the  total 
number  of  hazardous  waste  treatment, 
storage  and  disposal  facilities  (TSDFs) 
and  generators  land  disposing  of 
affected  wastes  either  directly  at  the 
generation  site  or  indirecdy  through  the 
purchase  of  commercial  land  disposal 
services.  This  group's  waste 
management  practices  are  assessed  to 
identify  costs  of  managing  wastes  and 
incremental  cost  increases  attributable 
to  today's  rule. 

The  number  of  facilities  that  land 
dispose  of  affected  wastes  was 
determined  using  the  EPA's  1981  RIA 
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Mail  Survey."  Waste  quantities  and 
management  practices  for  facilities 
responding  to  the  Mail  Survey  are 
scaled  up  to  represent  the  national 
population  by  means  of  weighting 
factors  developed  for  the  Survey.  EPA 
estimates  that  74  facilities  comprise  the 
total  national  population  of  commercial 
and  noncommercial  facilities  land 
disposing  of  affected  wastes  on-site. 

EPA  estimates  that  generators  sending 
more  than  1,000  kilograms  per  month  of 
waste  off-site  for  management  add  an 
additional  5.511  plants.  Generators  of 
less  than  1,000  kilograms  per  month 
were  not  included  in  the  1981  Siu^rey 
because  they  were  considered  exempt  at 
that  time. 

Because  the  1984  RCRA  amendments 
direct  EPA  to  lower  the  exemption  for 
small  quantity  generators  (SQGs)  from 
1,000  to  100  kilograms  per  month  by 
March  31, 1988.  SQGs  generating 
between  100  and  1.000  kilograms  of 
waste  per  month  for  off-site  disposal  are 
also  included  in  the  affected  population. 
The  Agency  estimates  that  SQGs  add 
14,400  plants  to  the  affected  population. 
Plant  and  waste  speciHc  data  on  this 
group  are  derived  from  EPA's  Small 
Quantity  Generator  Survey. 

Current  management  practices  for 
these  groups  include  the  cost  of 
compliance  with  regulations  which  have 
taken  effect  since  1981.  In  particular. 
EPA  adjusted  waste  management 
practices  as  reported  in  1981  to  reflect 
comphance  with  the  provisions  of  40 
CFR  Part  264  of  RCRA.  In  making  this 
adjustment,  the  Agency  assumes 
facilities  elect  the  least  costly  legal 
methods  of  compliance. 

b.  Development  of  costs.  Once  waste 
quantity,  tyfre  and  method  of  treatment 
are  known  for  the  affected  population. 
EPA  estimates  costs  of  compliance  for 
individual  facilities.  The  Agency 
developed  facility-specific  costs  in  two 
components,  which  are  weighted  and 
then  summed  to  estimate  total  national 
costs  of  the  rule.  The  first  component  of 
the  total  compliance  cost  is  incurred 
annually  for  operation  and  maintenance 
(O&M)  of  alternative  modes  of  waste 
treatment  and  disposal.  The  second 
component  of  the  compliance  cost  is  a 
capital  cost,  which  is  an  initial  outlay 
incurred  for  construction  and 


■*  EPA  conducted  the  RIA  Mail  Survey  of 
hazardoul  waste  generators  and  TSDFs  to 
determine  waste  management  practices  in  1081.  The 
survey  included  Iwth  generators  of  hazardous 
wastes  and  facilities  treating,  storing,  or  disposing 
of  wastes.  Facilities  that  haitdled  less  than  1(XX) 
kilograms  of  waste  per  month  were  not  regulated  in 
1981  and  thus,  are  not  included  in  the  data.  For 
more  information  see  the  "National  Survey  of 
Hazardous  Waste  Generators  and  Treatment. 
Storage  and  Disposal  Facilities  Regulated  under 
RCRA  in  1981,"  (April  1984]. 


depreciable  assets.  Capital  costs  are 
restated  as  annual  values  using  a  capital 
recovery  factor  based  on  a  real  cost  of 
capital  of  7  percent.  These  annualized 
costs  are  then  added  to  yearly  O&M 
costs  to  derive  an  annual  equivalent 
cost.  This  is  EPAs  estimate  of  the 
impact  of  the  regulation  on  annual  firm 
cashflow. 

c.  Economic  Impact  Analysis.  (1)  Non- 
Commercial  TSDFs  and  SQGs. 
Economic  impacts  on  non-commercial 
facilities  and  SQGs  are  assessed  in 
several  steps.  First,  a  general  screening 
analysis  compares  facility-specific 
incremental  costs  to  financial 
information  about  firms,  disaggregated 
by  Standard  Industrial  Classification 
(SIC)  and  number  of  employees  per 
facility.  This  comparison  generates  two 
ratios,  which  are  used  to  identify 
facilities  likely  to  experience  adverse 
economic  effects.  The  first  is  a  ratio  of 
individual  facility  compliance  costs  to 
costs  of  production.  A  change  exceeding 
five  percent  is  considered  to  imply  a 
substantial  adverse  economic  effect  on  a 
facility.  The  second  is  a  "coverage" 
ratio,  relating  cash  from  operations  to 
cost  of  compliance.  For  this  ratio,  a 
value  of  less  than  20  is  considered  to 
represent  a  significant  adverse  impact. 
Once  facilities  experiencing  adverse 
impacts  are  identified  using  the  two 
screening  ratios,  more  detailed  financial 
analysis  is  performed  to  verify  the 
results  and  focus  more  closely  on 
affected  firms.  For  this  subset  of 
facilities,  the  coverage  ratio  is  adjusted 
to  allow  a  portion  of  costs  to  be  passed 
through.  Economic  effects  on  facilities 
are  examined  assuming  product  price 
increases  of  one  and  five  percent  are 
possible.  Those  facilities  for  which  the 
coverage  ratio  is  less  than  two  are 
considered  likely  to  close. 

(2)  Commercial  TSDFs.  Commercial 
TSDFs  are  defined  here  as  those 
facilities  which  accept  fees  in  exchange 
for  managing  wastes  generated 
elsewhere.  For  this  group  of  facilities, 
there  exists  no  Census  SIC  from  which 
to  draw  financial  information.  Two  SICs 
which  we  might  use  as  proxies,  4953  and 
4959,  do  not  distinguish  between 
financial  data  for  hazardous  waste 
treatment  firms  and  for  firms  managing 
municipal  wastes.  Consequently,  our 
analysis  of  economic  effects  on 
commercial  facilities  is  quahtative. 

(3)  Generators  of  large  quantities  of 
wastes.  EPA's  analysis  of  the  effects  of 
this  rule  on  generating  plants  disposing 
of  large  quantities  of  affected  wastes 
off-site  assumes  that  commercial 
facilities  can  entirely  pass  on  to  them 
the  costs  of  compliance  with  this 
regulation  in  the  form  of  higher  prices 


for  waste  management  services. 
Because  of  data  limitations  in  the  Mail 
Survey,  EPA  has  not  developed  plant- 
specific  waste  characterization, 
treatment  methods,  and  compliance 
costs  for  generators,  as  it  has  for  TSDFs. 
Our  analysis  of  the  economic  effects  of 
the  rule  on  this  group  uses  Survey  data 
to  develop  model  plants  generating 
average,  maximum  and  minimum  waste 
quantities.  This  allows  EPA  to  assess 
the  range  of  possible  effects  on 
generating  plants. 

2.  Costs  and  Economic  Impacts 

a.  Total  costs  and  economic  impacts 
for  solvent  wastes.  Total  annualized 
compliance  costs  for  facilities  currently 
land  disposing  of  solvent  wastes  are 
$147  million.  Commercial  TSDFs 
account  for  62  percent  of  this  total, 
while  non-commercial  TSDFs  account 
for  the  balance.  Although  SQGs 
constitute  72  percent  of  the  total 
population  of  TSDFs  and  generators  of 
solvent  waste,  they  account  for  only  12 
percent  of  the  total  costs.  These  costs 
are  not  adjusted  for  the  effect  of 
taxation,  which  is  merely  a  transfer 
from  one  sector  of  the  economy  to 
another.  Costs  are  stated  in  1985  dollars. 
Economic  effects  have  been  assessed 
for  both  non-commercial  and 
commercial  facilities.  Non-commercial 
facilities  are  those  which  do  not  accept 
fees  in  exchange  for  management  and 
disposal  of  wastes  generated  by  other 
plants.  Among  the  48  non-commercial 
facilities,  twelve  appear  likely  to  be 
significantly  affected  because  of 
compliance  costs  imposed  by  this  rule. 
Based  on  further  analysis,  three  of  these 
twelve  facilities  seem  likely  to  close. 
Employment  effects  associated  with 
these  potential  closures  amount  to  224 
jobs  lost. 

Among  commercial  facilities  (i.e., 
those  which  manage  the  wastes  of  other 
firms  for  a  fee)  direct  effects  were 
impossible  to  assess  due  to  the  lack  of 
any  appropriate  Standard  Industrial 
Classification  code  (SIC)  from  which  to 
draw  Census  financial  data.  Therefore. 
EPA's  analysis  has  assumed  that 
commercial  facilities  will  be  able  to 
pass  the  increased  costs  of  regulatory 
compliance  on  to  their  customers  in  the 
form  of  higher  prices.  The  cost  of 
compliance  with  today's  rule  is  thus 
assumed  to  fall  on  consumers  of 
commercial  hazardous  waste 
management  services,  and  a  qualitative 
assessment  of  economic  effects  on 
commercial  facilities  is  performed. 
We  estimate  that  26  commercial 
facilities  will  incur  incremental  costs  as 
a  result  of  today's  final  rule.  Forty 
percent  of  these  commercial  facilities 
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offer  a  range  of  hazardous  waste 
management  services,  including  land- 
based  disposal,  storage  and  treatment. 
For  these  facilities,  the  increased 
demand  this  rule  will  create  for  more 
highly-price  treatment  services  may 
actually  increase  firm  financial  viability. 
For  the  27  percent  of  commercial 
facilities  which  offer  solely  land-based 
management  of  restricted  wastes,  on  the 
other  hand,  the  increased  emphasis  on 
treatment  prior  to  land  disposal  may 
reduce  demand  for  these  services.  It  was 
not  possible  to  characterize  the 
remaining  33  percent  of  commercial 
facilities  based  on  services  offered. 

Based  on  RIA  Mail  Survey  data,  the 
five  industrial  sectors  which  send  the 
majority  of  the  solvent  waste  to  each 
commercial  facility  have  been  identified. 
Actual  plants  generating  these  wastes 
cannot  be  identified  using  Mail  Survey 
data.  Therefore,  EPA  examines 
economic  effects  on  generating  plants 
using  model  plants  generating  minimum, 
maximum  and  average  quantities  for 
each  sector  identified  in  the  RIA  Mail 
Survey.  Ratios  of  the  compliance  costs 
to  costs  of  production,  and  gross  margin 
to  compliance  costs  are  examined  for 
each  of  the  five  sectors  which  sends 
affected  waste  to  each  of  these  26 
facilities.  This  procedure  is  intended  to 
bound  the  range  of  economic  effects 
likely  to  occur  among  generating  plants. 
Economic  effects  presented  in  this  unit 
are  based  on  average  waste  quantities. 

This  analysis  identifies  98  industrial 
sectors,  representing  5,511  plants, 
generating  solvent  waste  for  off-site 
commercial  management.  Of  these  5,511 
plants,  1,004  may  experience  significant 
economic  impacts.  Among  the  most  ^ 
adversely  affected  plants  are 
manufacturers  of  fabricated  metals 
products  (SIC  34).  This  sector  includes 
718  significantly  affected  facilities. 
Other  affected  sectors  include  SIC  33, 
primary  metals  products,  in  which  167 
plants  may  close,  and  SIC  28,  the 
chemical  industry,  in  which  42  plants 
may  close.  Based  on  further  analysis,  79 
of  these  facilities  appear  likely  to  close. 
Job  loss  associated  with  these  closures 
amounts  to  5,240  jobs  in  the  plating  and 
polishing  industry  and  187  in  the 
industrial  inorganic  chemicals  industry. 
Total  annualized  costs  for  the  14.400 
small  quantity  generators  of  solvent 
wastes  are  $18  million.  Based  on  the 
estimated  cost  for  off-site  incineration, 
maximum  incremental  compliance 
charges  for  any  individual  SQG  will  not 
exceed  $13,200  annually.  Economic 
ratios  were  examined  for  all  SQGs  in 
each  sector  identified  in  the  EPA  survey 
as  generating  solvent  wastes.  Based  on 
this  examination,  EPA  identiHed  975 


facilities  which  may  be  significantly 
affected  by  compliance  costs  of  this 
rule.  On  closer  examination,  no  SQGs 
appeared  likely  to  close  as  a  result  of 
costs  imposed  by  this  rule. 

b.  Total  costs  and  economic  impacts 
for  dioxin  wastes.  Total  annualized 
compliance  costs  for  the  approximately 
47  non-soil  sources  of  dioxin  wastes  are 
$3.2  million.  Costs  for  managing  that 
portion  of  the  estimated  1.1  billion 
pounds  of  existing  dioxin-contaminated 
soil  for  which  this  regulation  will  require 
BDAT  treatment  are  $2.2  million.  A 
preliminary  study  of  dioxin- 
contaminated  soils  suggests  that  only  5 
percent  of  the  total  quantity  will  require 
incineration,  and  the  costs  reflect  this 
finding.  Ninety-five  percent  of  these 
soils,  EPA  estimates,  will  not  be  subject 
to  restrictions  on  land  disposal  because 
they  will  meet  the  treatment  standard. 

Economic  effects  appear  most 
significant  for  plants  in  SIC  2869  as  a 
result  of  the  restriction  of  dioxin  wastes. 
This  sector  manufactures  industrial 
organic  chemicals,  with  major  products 
such  as  solvents:  noncyclic  organics, 
and  polyhydric  alcohols.  One  plant  may 
close  as  a  result  of  restrictions  in  this 
group.  Other  affected  SIC  sectors 
include  2879,  in  which  one  plant  may 
close.  SIC  2879  includes  plants 
manufacturing  pesticides  and 
agricultural  chemicals  for  household  and 
farm  use. 

3.  Benefits  and  Cost-Effectiveness  of  the 
Restrictions  Rule 

a.  Benefits  and  cost-effectiveness  of 
restricting  land  disposal  of  solvent- 
containing  wastes.  The  Agency 
performed  a  benefits  analysis  that 
assessed  the  incremental  reductions  in 
human  health  effects  taking  into  account 
net  changes  in  risk  resulting  from  the 
use  of  alternative  solvent  waste 
management  practices.  Based  on  this 
analysis  of  relative  risks,  it  was 
determined  that  substantial  reductions 
in  both  average  and  maximum  health 
risks  are  possible  when  alternative 
technologies  to  land  disposing  solvent 
wastes  are  used.  Incineration  and 
distillation  of  halogenated  (FOOl  and 
F002)  solvent  wattes  result  in 
substantial  reductions  in  human  health 
risk  when  compared  to  disposal  of  such 
wastes  in  land  disposal  units. 
Incineration  reduces  average  risks  by  a 
minimum  of  four  orders  of  magnitude 
from  the  levels  for  landfills,  a  factor  that 
is  similarly  reflected  by  the  reductions 
in  risk  to  the  most  exposed  individual 
(MEI).  Risk  reductions  for  halogenated 
solvent  wastes  disposed  in  surface 
impoundments  are  also  substantial.  For 
the  non-halogenated  wastes,  although 
risk  levels  were  substantially  reduced. 


the  reduction  in  hunian  health  risk  were 
less  significant,  since  initial  levels  were 
often  below  the  Acceptable  Daily  Intake 
(ADI). 

Benefits  attributable  to  the 
restrictions  on  solvent  wastes  have  also 
been  assessed  by  the  Agency  in  another 
regulatory  impact  analysis  prepared  in 
support  of  the  overall  land  disposal 
restrictions  program  (see  "Draft 
Regulatory  Analysis  of  Proposal 
Restrictions  on  Land  Disposal  of 
Hazardous  Wastes"  in  the  RCRA  docket 
entitled  LDR-2).  Relevant  data  on  the 
restricted  F001-F005  wastes  provided  in 
this  analysis  may  be  summed  to  obtain 
a  total  incremental  benefit  (number  of 
cases  of  cancer  or  cancer-equivalence 
avoided)  of  116  casei  avoided  or 
annualized  benefits  for  solvents  equal  to 
1.66  cases  avoided.  Division  of  the  total 
annualized  cost  of  the  solvents  land 
disposal  restrictions.  $147  million,  by  the 
annualized  cases  avoided,  1.66, 
determines  that  the  cost  of  the 
regulation  is  $88.7  million  per  cancer 
case  avoided. 

The  benefits  in  botii  RIA  documents 
discussed  above  may  be  underestimated 
in  this  analysis  because  the  estimates 
are  based  solely  on  the  adverse  human 
health  effects  resultiag  from  exposure  to 
the  solvent  constituents  in  these  wastes. 
Other  benefit  considerations, 
specifically  environmental  benefits, 
risks  from  minimization  of  hner 
degradation,  and  risks  attributable  to 
mobilization  of  other  toxic  constituents 
land  disposed  with  solvents,  were  not 
evaluated.  Since  the  benefits  analysis  is 
based  only  on  the  toxicity  of  the 
solvents  themselves,  the  benefits  of  the 
land  disposai  restrictions  for  spent 
solvent  wastes  may  be  significanUy 
underestimated. 

b.  Benefits  and  cost-effectiveness  of 
restricting  land  disposal  ofdioxin- 
containing  wastes.  The  assessment  of 
risk  associated  with  today's  rule 
depends  to  a  significant  degree  on 
assumptions  regardiiig  baseline  disposal 
practices  and  on  the  population  exposed 
to  releases  from  land  disposal.  These 
assumptions  and  their  effect  on  the 
benefit  estimates  are  discussed  in  detail 
in  the  supporting  RIA  (Ref.  9). 

Based  on  the  assumptions  regarding 
incineration  performances  and  baseline 
practices  that  effectively  minimize  risks, 
it  appears  that  reductions  in  expected 
health  effects  would  be  insignificant  for 
many  of  the  affected  dioxin  wastes. 
Baseline  MEI  risks  for  some  dioxin 
wastes  were  high  and  would  be  reduced 
significandy  by  incineration.  The 
benefits  of  the  rule  depend  strongly  on 
whether  discharge  of  an  treated  scrubber 
water  (with  undetectable  levds  of 
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dioxin)  from  incinerators  are  likely  to 
occur  and  whether  spills  and  run-off 
from  landfill  or  incineration  facilities  are 
likely  to  result  in  contamination  of 
surface  waters.  Such  surface  water 
contamination,  however,  is  not  expected 
to  occur.  Although  the  rule  may  not 
reduce  expected  levels  of  health  effects 
for  many  types  of  dioxin  wastes,  it  may 
reduce  the  uncertainty  about  potential 
risks  associated  with  the  current 
regulatory  status  for  dioxins. 

Quantification  of  the  incremental 
benefits  for  restricting  land  disposal  of 
dioxin  wastes  results  in  a  calculated 
annualized  dioxin  benefit  value  of  zero 
cases  avoided,  though  as  noted  above, 
this  risk  estimate  is  very  dependent  on 
assumptions  about  population  exposed 
and  treatment  of  scrubber  waters  from 
incinerators  (of  which  there  are 
currently  none),  and  may  significantly 
underestimate  actual  risk  reductions. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
This  analysis  is  unnecessary,  however, 
if  the  Administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

EPA  has  examined  the  rule's  potential 
effect  on  small  business  as  required  by 
the  Regulatory  Flexibility  Act,  and  has 
concluded  that  this  regulation  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  As  a  result  of 
this  finding,  EPA  has  not  prepared  a 
formal  Regulatory  Flexibility  Analysis  in 
support  of  this  rule.  The  following 
discussion  summarizes  the  methodology 
used  in  the  small  business  analysis  and 
the  findings  on  which  the  conclusions 
above  are  based.  More  detailed 
information  is  available  in  the 
documents  assembled  in  the  record 
prepared  in  support  of  this  rulemaking, 

1.  Economic  Impact  on  Small  Businesses 

EPA  evaluated  the  economic  effect  of 
today's  rule  on  small  businesses,  which 
are  defined  as  those  facilities  employing 
fewer  than  50  persons.  Because  of  data 
limitations,  this  small  business  analysis 
excludes  generators  of  large  quantities 
of  affected  wastes.  The  universe  of 
small  businesses  that  were  examined  in 
the  analysis  here  includes  two  groups: 
all  TSDFs  employing  fewer  than  50 
people,  and  all  SQGs  which  are  also 


small  businesses.  Eleven  TSDFs  are 
small  businesses.  None  of  these  exceed 
threshold  values  on  the  cost  of 
production  ratio.  Twenty-five  percent 
(twelve  out  of  48)  of  all  non-commercial 
facilities  are  expected  to  experience 
adverse  economic  effects. 

Of  the  total  of  14,400  small  quantity 
generators  examined  in  this  analysis, 
the  vast  majority  (10,3%  or  72  percent) 
are  also  small  businesses.  A  total  of  58 
SQGs  (or  .6  percent  of  small  businesses 
SQGs)  exceeded  threshold  values  on  the 
cost  of  production  ratio.  For  the 
population  of  small  businesses  as  a 
whole,  less  than  one  percent  are  likely 
to  be  affected. 

The  small  business  analysis 
performed  for  sources  of  dioxin  wastes 
revealed  that  no  plants  employing  fewer 
than  50  persons  experience  significant 
economic  effects  as  a  result  of  costs 
imposed  by  this  regulation. 

2.  Certification  of  Finding  That  No 
Regulatory  Flexibility  Analysis  Is 
Required 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review,  as  required  by  Executive  Order 
12291.  EPA  performed  an  analysis, 
described  above,  to  determine  whether 
this  rule  would  impose  significant  costs 
on  small  entities  (see  U.S.  EPA,  1985). 
Results  of  the  analysis  indicate  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 
entities. 

Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  this  regulation  does 
not  require  a  Regulatory  Flexibility 
Analysis. 

C.  Review  of  Supporting  Documents  and 
Response  to  Public  Comment 

1.  Review  of  Supporting  Documents 

The  primary  source  of  information  on 
current  land  disposal  practices  and 
industries  affected  by  restrictions  on 
solvent  waste  is  EPA's  1981  National 
Survey  of  Hazardous  Waste  Generators 
and  Treatment,  Storage  and  Disposal 
Facilities  (referred  to  in  this  preamble  as 
the  "RIA  Mail  Survey").  Waste  stream 
characterization  data  and  engineering 
costs  of  waste  management  are  based 
on  the  Mail  Survey  and  on  reports  by 
the  Mitre  Corporation  "Composition  of 
Hazardous  Waste  Streams  Currently 
Incinerated,"  (April  1983).  and  U.S.  EPA 
"The  RCRA  Risk-Cost  Analysis  Model. " 
(March  1984).  The  survey  of  Small 
Quantity  Generators  has  been  the  major 
source  of  data  on  this  groap.  EPA's 
Office  of  Research  and  Development 
developed  estimates  of  the  type  and 


quantity  of  wastes  containing  dioxins 
and  meeting  the  listing  definitions  for 
these  wastes. 

For  financial  and  value  of  shipment 
information  for  the  general  screening 
analysis,  1982  Census  data  was  used, 
adjusted  by  1983  Annual  Census  of 
Manufactures  data.  Producer  price 
indices  were  also  used  to  restate  1983 
dollars  in  1985  terms. 

2.  Response  to  Comments 

Several  commenters  contend  that  EPA 
has  grossly  understated  the  total  costs 
of  this  rule  because  the  Agency  failed  to 
consider  product  substitution.  In 
particular,  commenters  were  concerned 
that  some  producers  of  certain  inputs  to 
other  end  products  may  suffer  as 
downstream  manufacturers  switch  to 
inputs  which  generate  less  hazardous 
waste. 

EPA  disagrees  with  the  commenters' 
statement  that  the  total  cost  of  the  rule 
is  understated.  In  fact,  because  EPA's 
analysis  does  not  allow  for  longer  term 
market  adjustments  such  as  product 
substitution,  it  overstates  total  costs. 
The  switch  to  products  and  inputs  which 
generate  less  hazardous  waste  will 
undoubtedly  cause  short-term 
dislocation  and  economic  hardship,  both 
to  the  suppliers  of  highly  polluting  inputs 
and  to  the  manufacturers  forced  by 
higher  waste  treatment  costs  to  switch 
to  higher  cost  inputs. 

Other  commenters  argue  that  the 
Agency  has  not  sufficiently  balanced 
cost  and  risk  in  designing  regulations 
restricting  land  disposal.  EPA  believes 
that  its  consideration  of  costs  and 
benefits  has  been  comprehensive  and 
consistent  with  Executive  Order  12291. 

One  commenfer  stated  the  EPA's 
assessment  that  land  disposal 
restrictions  on  solvent  wastes  did  not 
constitute  a  major  rule  was  incorrect. 
EPA  agrees  with  the  cnmmenter.  Based 
on  the  Agency's  reassessment  of 
treatment  costs,  EPA  now  considers  this 
final  rule  to  be  major  by  the  criteria 
given  in  Executive  Order  12291. 

Another  commenter  expressed 
concern  that  restricted  wastes  will 
compete  with  non-restrictive  wastes  for 
alternative  capacity.  Given  the  cost 
differential  between  direct  land 
disposal,  which  EPA  is  prescribing  for 
regulated  waste,  and  treatment  through 
incineration  or  other  treatment 
technology,  if  is  likely  that  restricted 
wastes  will  use  what  limited 
incineration  capacity  exists. 

The  commenter  correctly  points  out 
that  the  increased  demand  for  waste 
treatment  services  may  have  the  effect 
of  driving  up  the  price  of  these  services, 
thus  making  it  uneconomic  for  non- 
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restricted  wastes  to  be  treated  in  BOAT 
treatments.  EPA  also  believes  it  likely 
that  alternative  capacity  will  be 
rationed  through  the  medium  of  price, 
and  that  producers  of  non-restricted 
wastes  may  find  the  new  price 
prohibitive.  This  effect  of  establishing 
treatment  priorities  is  expected  to 
prevent  the  use  of  limited  incineration 
capacity  on  non-restricted  wastes  which 
do  not  present  the  environmental 
dangers  associated  with  restricted 
wastes. 

Finally,  some  commenters  objected 
that  EPA  did  not  consider  economic 
achievability  in  setting  treatment 
standards.  Economic  achievability  is  not 
a  consideration  for  rulemaking  under 
RCRA. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  requires  that  the 
information  collection  requirements  of 
proposed  and  final  rules  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval.  OMB  has  approved 
the  information  collection  requirements 
contained  in  this  rule  and  assigned  the 
OMB  Control  Number  2050-0062 

This  rule  modifies  another  information 
collection  requirement  that  has  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act  and  given  the  number 
2050-0012.  The  appropriate  changes  to 
these  requirements  have  been  approved 
by  OMB. 
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List  of  Subjects  in  40  CFR  Parts  260.  261, 
262,  264,  265,  26S,  270,  and  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Environmental  protection. 


Hazardous  materials,  Hazardous  ■ 
materials  transportation.  Hazardous 
waste,  Imports,  Indian  lands.  Insurance, 
Intergovernmental  relations.  Labeling, 
Packaging  and  containers,  Penalties, 
Recycling,  Reporting  and  recordkeeping 
requirements.  Security  measures,  Surety 
bonds.  Waste  treatment  and  disposal. 
Water  pollution  control.  Water  supply. 

Lee  M.  Thomas, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
Chapter  I  of  Title  40  is  amended  as 

fallows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

I.  In  Part  260:        | 

1.  The  authority  citation  for  Part  260 
continues  to  read  ai  follows: 

Authority:  Sees.  1006,  2002(a),  3001  through 
3007,  3010.  3014,  3015,  3017,  3018,  and  3019, 
Solid  Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976,  as  amended  (42  U.S.C.  6905,  6912(a), 
6921  through  6927,  6930,  6934,  6935,  6937,  6938, 
and  6939). 

§§  260.1,  260.2, 260.3, 260.10,  260.20 
[Amended] 

2.  By  inserting  in  the  first  sentence 
"and  268"  after  the  phrase  "Parts  260 
through  265"  in  the  following  places: 

a.  40  CFR  260.1  (a)  and  (b)(1)  through 
(4). 

b.  40  CFR  260.2(a). 

c.  40  CFR  260.3  introductory  text. 

d.  40  CFR  260.10  introductory  text, 

e.  40  CFR  260.20(a). 

§  260.2    [Amended] 

3.  In  §  260.2,  paragraph  (b)  is  amended 
by  inserting  "and  288"  after  the  phrase 
"Parts  260  through  266". 

PART  261-IDENTlFlCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

II.  In  Part  261: 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  ts  amended  (42  U.S.C. 
6905,  6912(a),  6921.  and  6922). 

§§  261.1, 261.4, 261.201 261.30    [Amended] 

2.  By  adding  the  Part  number  "268," 
after  the  phrase  "Parts  262  through  265" 
in  the  following  plaoes: 

a.  40  CFR  261.1(a)  introductory  text; 

b.  40  CFR  261.4(c): 

c.  40  CFR  261.20(b);  and 

d.  40  CFR  261.30(c). 
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§261.1    [Amended) 

3.  In  5  261.1.  paragraph  (a)(1)  ie 
amended  by  inserting  ",  268"  after  the 
phrase  Tarts  262  throng  286". 

§261.4    [Amended] 

4.  By  removing  from  paragraph  (d)(1) 
introductory  text  of  §  261.4  the  Part 
number  "267"  and  inserting  the  Part 
number  "268"  in  its  place. 

§261.5    [Amended] 

5.  In  §  261.5  paragraphs  (b),  (c),  (e) 
introductory  text,  and  (f)(2)  are  amended 
by  inserting  ".  266,"  after  the  phrase 
"Parts  262  through  266". 

6.  In  §  261.5  paragraph  (gK2)  is 
amended  by  inserting  ",  268,"  after  the 
phrase  'Tarts  263  through  266". 

§261.6    [Amended} 

7.  In  §  261.6  paragraph  {a)(3) 
introductory  text  is  amended  by 
inserting  Part  number  "268,"  after  the 
phrase  "Part  262  through  266  or  Parts". 

8.  By  revising  paragraph  (c)(1)  of 
§  261.6  to  read  as  follows: 

§  26 1 .6    Re<|uirements  tor  recyclable 
materials. 

♦         »        •        *        * 

(c)[l)  Owners  or  operators  of  facilities 
that  store  recyclable  materials  before 
they  are  recycled  are  regulated  under  all 
applicable  provisions  of  Subparts  A 
through  L  of  Parts  264  and  265.  and 
under  Parts  124,  266,  268,  and  270  of  this 
Chapter  and  the  notiflcation 
requirements  under  section  3010  of 
RCRA.  except  as  provided  in  paragraph 
(a)  of  this  section.  (The  recycling 
process  itself  is  exempt  from  regulation.) 


§261.7    [Amended] 

9.  In  §  261.7  paragraphs  (a)  (l)(ii)  and 
(2)(ii)  are  amended  by  adding  the  Part 
number  "268,"  after  the  phrase  "Parts 
261  through  265.  or  Part". 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

III.  In  Part  262: 

1.  The  authority  citation  for  Part  262 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002.  3001.  3002,  3003, 
3004.  3005,  and  3017  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 
amended  (42  U.S.C.  6906,  6912,  6922  through 
6925,  and  6937). 

Subpart  A— General 

2.  In  §  262.11,  paragraph  (d)  is  added 
to  read  as  follows: 

§  262. 1 1    Hazardous  waste  detecminatfon. 


(d)  If  the  waste  is  determined  to  be 
hazardous,  the  generator  must  refer  to 
Parts  264. 265,  268  of  this  chapter  for 
possible  exclusions  or  restrictions 
pertaining  to  management  of  his  specific 
waste. 

PART  26»— STANDARDS  APPLICABLE 
TO  TRANSPORTTRS  OF  HAZARDOUS 
WASTE 

IV.  In  Part  263: 

1.  The  authority  citation  for  Part  263  is 
revised  to  read  as  follows: 

Ai^ority:  See*.  2002fa),  3002,  3003,  3004 
and  3005  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976  and  as  amended  by  the 
Quiet  Commumties  Act  of  1978,  (42  U.S.C. 
6912a,  6922,  6923,  6924.  6925). 

Subpart  A— General 

§263.12    [Amended] 

2.  By  inserting  ",  268"  after  the  phrase 
"Parts  270,  264.  and  265". 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE  AND  DISPOSAL  FACILITIES 

V.  In  Part  264: 

1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Autliority:  Sees.  1006,  2002,  3004.  and  3005 
of  the  Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (42  U.S.C.  6905.  6912, 
6924,  and  6925J. 

Subpart  B— General  Facility  Standards 

2.  In  §  264.13,  by  revising  paragraphs 
(a)(1)  and  (b)(6)  and  adding  paragraph 
(b)(7)  to  read  as  follows: 

§264.13    General  waste  analysis. 

(a)(1)  Before  an  owner  or  operator 
treats,  stores,  or  disposes  of  any 
hazardous  waste,  he  must  obtain  a 
detailed  chemical  and  physical  analysis 
of  a  representative  sample  of  the  waste. 
At  a  minimum,  this  analysis  must 
contain  all  the  information  which  must 
be  known  to  treat,  store,  or  dispose  of 
the  waste  in  accordance  with  the 
requirements  of  this  part  of  Part  268  of 
this  chapter  or  with  the  conditions  of  a 
permit  issued  under  Part  270  and  Part 
124  of  this  chapter. 
♦        ♦        •        •        » 

(b)  *  *  * 

(6)  Where  applicable,  the  methods 
which  will  be  used  to  meet  the 
additional  waste  analysis  requirements 
for  specific  waste  management  methods 
as  specified  in  §§  264.17,  264.314,  264.341 
and  268.7  of  this  chapter. 

(7)  For  surface  impoundments 
exempted  from  land  disposal 


restrictions  under  f  268.4(a).  the 
procedures  and  schedules  for: 

(i)  The  sampling  of  impoundment 
contents; 

(ii)  The  analysis  of  test  data;  and. 

(iii)  The  annual  removal  of  residue 
which  does  not  meet  the  standards  of 
Part  268  Subpart  D  of  this  chapter 


Subpart  E— Manifest  System, 
Recordkeeping,  and  Reporting 

3.  In  §  264.73,  by  revising  paragraph 
(b](3)  and  adding  paragraphs  (b)(10) 
through  (b)(14)  to  read  as  follows: 

§  264.73    Operating  record. 

*  •  »  4  * 

(b)  *  *  • 

(3)  Records  and  results  of  waste 
analyses  performed  as  specified  in 
§§  264.13,  264.17,  264.314,  264,341, 
268.4(a),  and  268.7  of  this  chapter. 
•         «         ♦         .         . 

(10)  Records  of  the  quantities  (and 
date  of  placement)  for  each  shipment  of 
hazardous  waste  placed  in  land  disposal 
units  under  an  extension  to  the  effective 
date  of  any  land  disposal  restriction 
granted  pursuant  to  §  268.5  or  a  petition 
pursuant  to  §  268£,  and  the  notice 
required  by  a  generator  under 

§  268.7(a)(3); 

(11)  For  an  off-site  treatment  facility,  a 
copy  of  the  notice  required  by  a 
generator  under  §  268.7(a)(1); 

(12)  For  an  on-site  treatment  facility, 
the  information  contained  in  the  notice 
required  by  a  generator  under 

§  268.7(a)(1),  except  for  the  manifest 
number; 

(13)  For  an  off-site  land  disposal 
facility,  a  copy  of  the  notice  and 
certification  required  by  the  owner  or 
operator  of  a  treatment  faciHty  under 
§  268.7(b)  (1)  and  (2),  or  a  copy  of  the 
notice  and  certification  required  by  the 
generator  under  §  26a7(a)(2),  w+iichever 
is  applicable;  and 

(14)  For  an  on-site  land  disposal 
facility,  the  information  contained  in  the 
notice  required  undeer  §  268.7(a)(2). 
except  for  the  manifest  number,  or  the 
information  contained  in  the  notice 
required  by  a  treater  under  §  268.7(b)(1). 
except  for  the  manifest  number, 
whichever  is  applicable. 

(Approved  by  Office  of  Management  and 
Budget  under  control  number  2050-0012) 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT  STORAGE  AND 
DISPOSAL  FAaUTIES 

VI.  In  Part  265: 


I  I 
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1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  Seca.  1006,  2002(a),  3004,  3005 
and  3015  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  197B,  as  amended  (42  U.S.C. 
6805.  6ei2.(a).  6924,  8925,  and  6935). 

Subpart  B— General  Facility  Standards 

2.  In  §  265.13,  paragraphs  (a)(1)  and 
(b)(6)  are  revised  and  paragraph  (b)(7)  is 
added  to  read  as  follows: 

{[2SS.13    General  wast*  analysis. 

(a)(1)  Before  an  owner  or  operator 
treats,  stores,  or  disposes  of  any 
hazardous  waste,  he  must  obtain  a 
detailed  chemical  and  physical  analysis 
of  a  representative  sample  of  the  waste. 
At  a  minimum,  this  analysis  must 
contain  all  the  information  which  must 
be  known  to  treat,  store,  or  dispose  of 
the  waste  in  accordance  with  the 
requirements  of  this  part  and  Part  268  of 
this  chapter. 
•        •        •        •        » 

(b)  *  •  * 

(6)  Where  applicable,  the  methods 
which  will  be  used  to  meet  the 
additional  waste  analysis  requirements 
for  specific  waste  management  methods 
as  specified  in  5§  265.193,  265.225, 
285.252.  265.273.  265.314,  265.341,  265.375, 
265.402  and  268.7  of  this  chapter. 

(7)  For  surface  impoundments 
exempted  from  land  disposal 
restrictions  under  S  268.4(a)  of  this 
chapter,  the  procedures  and  schedule 
for 

(i)  The  sampling  of  impoundment 
contents; 
(ii)  The  analysis  of  test  data;  and, 
(iii)  The  annual  removal  of  residue 
which  does  not  meet  the  standards  of 
Part  268  Subpart  D  of  this  chapter. 

Subpart  E— Manifest  System, 
Recordkeeping,  and  Reporting 

3.  In  S  265.73,  by  revising  paragraph 
(b)(3)  and  adding  paragraphs  (b)(8) 
through  (b)(12)  to  read  as  follows: 

9  265.73    Operating  record. 
•        •        •        •        « 

(b)  *  *  • 

(3)  Records  and  results  of  waste 
analysis  and  trial  tests  performed  as 
specified  in  §§  265.13.  265.193,  265.225, 
285.252.  265.273.  265.314,  265.341.  265.375, 
265.402,  268.4(a)  and  268.7  of  this 
chapter. 
»        *        •        «        • 

(8)  Records  of  the  quantities  (and  date 
of  placement)  for  each  shipment  of 
hazardous  waste  placed  in  land  disposal 
units  under  an  extension  to  the  effective 
date  of  any  land  disposal  restriction 
granted  pursuant  to  S  268.5.  or  a  petition 


pursuant  to  §  2B8.6  and  the  notice 
required  by  a  generator  under 
§  268.7(a)(3). 

(9)  For  an  off-site  treatment  facility, 
the  notice  required  by  a  generator  under 
§  268.7(a)(1): 

(10)  For  an  on-site  treatment  facility 
the  information  contained  in  the  notice 
required  by  a  generator  under 

§  268.7(a)(1),  except  for  the  manifest 
number. 

(11)  For  an  off-site  land  disposal 
facility,  the  notice  and  certification 
required  by  the  owner  or  operator  of  a 
treatment  facility  under  §  268.7(b)  or  the 
certification  required  by  the  generator 
under  §  268.7(ai(2),  whichever  is 
applicable; 

(12)  For  an  on-site  land  disposal 
facility,  the  information  contained  in  the 
notice  required  by  a  generator  under 

§  268.7(a)(2),  except  for  the  manifest 
number,  or  the  information  contained  in 
the  notice  required  by  the  treatment 
facility  under  §  268.7(b)(2).  except  for 
the  manifest  number,  whichever  is 
applicable. 

(Approved  by  Office  of  Management  and 
Budget  under  control  number  2050-0012) 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

VII.  In  Part  268: 

1.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a),  3001,  and 
3004  of  tiie  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905,  6912(a).  6921,  and  6924). 

2.  By  adding  Subparts  A,  C,  D,  and  E 
to  Part  268  to  read  as  follows: 


Subpart  A— General 

268.1  Purpose,  scope,  and  applicability. 

268.2  Definitions  applicable  to  this  part. 

268.3  Dilution  prohibited  as  a  substitute  for 
treatment. 

268.4  Treatment  surface  impoundment 
exemption. 

258.5  Procedures  for  case-by-case 
extensions  to  an  effective  date. 

268.6  Petitions  to  allow  land  disposal  of  a 
waste  prohibited  under  Subpart  C  of  Part 
268. 

268.7  Waste  analysis. 

♦  «  •  •  « 

Subpart  C— ProtiiMtions  on  Land  Disposal 

268.30  Waste  specific  prohibitions— Solvent 
wastes. 

268.31  Waste  specific  prohibitions — Dioxin- 
containing  wattes. 

Subpart  O— Treatiaent  Standards 

288.40  Applicability  of  treatment  standards. 

268.41  Treatment  standards  expressed  as 
concentrations  in  waste  extract. 

268.42  Treatment  standards  expressed  as 
specified  technologies. 


268.43  Treatment  standards  expressed  as 
waste  concentrations.  [Reserved] 

268.44  Variance  from  a  treatment  standard. 

Subpart  E— Prohibitions  on  Storage 

268.50    Prohibitions  on  storage  of  restricted 

wastes. 
Appendix  I  to  Part  26»— Toxicity 

Characteristic  Leaching  Procedure 

(TCLP) 
Appendix  II  to  Part  288— Treatment 

Standards  (As  Concentrations  in  the 

Treatment  Residual  Extract) 


Subpart  A— General 

§  268. 1    Purpose,  scope  and  applicability. 

(a)  This  part  identiHes  hazardous 
wastes  that  are  restricted  from  land 
disposal  and  defines  those  limited 
circumstances  under  which  an 
otherwise  prohibited  waste  may 
continue  to  be  land  disposed. 

(b)  Except  as  specifically  provided 
otherwise  in  this  part  or  Part  261  of  this 
chapter,  the  requirements  of  this  part 
apply  to  persons  who  generate  or 
transport  hazardous  waste  and  owners 
and  operators  of  hazardous  waste 
treatment,  storage,  and  disposal 
facihties. 

(c)  Prohibited  wastes  may  continue  to 
be  land  disposed  as  follows: 

(1)  Persons  have  been  granted  an 
extension  from  the  effective  date  of  a 
prohibition  pursuant  to  S  268.5,  with 
respect  to  those  wastes  covered  by  the 
extension; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §268.6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition;  or 

(3)  Until  November  8, 1988,  land 
disposal  of  contaminated  soil  or  debris 
resulting  from  a  response  action  taken 
under  section  104  or  106  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  or  a  corrective  action 
required  under  the  Resource 
Conservation  and  Recovery  Act. 

(4)  Small  quantity  generators  of  less 
than  100  kilograms  of  hazardous  waste 
per  month,  as  defined  in  §  261.5  of  this 
chapter. 

§  268.2    Definitions  applicable  to  ttiis  part 

(a)  When  used  in  this  part  the 
following  terms  have  the  meanings  given 
below: 

"Hazardous  constituent  or 
constituents"  means  those  constituents 
listed  in  Appendix  VIII  to  Part  261  of 
this  chapter. 

"Land  disposal"  means  placement  in 
or  on  the  land  and  includes,  but  is  not 
limited  to,  placement  in  a  landfill, 
surface  impoundment  waste  pile, 
injection  well,  land  treatment  facility. 
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salt  dome  formation,  salt  bed  formation, 
underground  mine  or  cave,  concrete 
vault  or  bunker  intended  for  disposal 
purposes,  and  placement  in  or  on  the 
land  by  means  of  open  detonation  and 
open  burning  where  the  residues 
continue  to  exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste.  The 
term  "land  disposal"  does  not 
encompass  ocean  disposal. 

(b)  All  other  terms  have  the  meanings 
given  under  §5  280.10.  261.2.  261.3.  or 
270.2  of  this  chapter. 

§268.3    Dilution  prohlbtted  H  a  MilMtitute 
for  treatment 

No  generator,  transporter,  handler,  or 
owner  or  operator  of  a  treatment, 
storage,  or  disposal  facility  shall  in  any 
way  dilute  a  restricted  waste  or  the 
residual  from  treatment  of  a  restricted 
waste  as  a  substitute  for  adequate 
treatment  to  achieve  compliance  with 
Subpart  D  of  this  part 

§268.4    Treatment  surface  impoundment 
exemption. 

(a)  The  requirements  of  this  part  do 
not  apply  to  persons  treating  hazardous 
wastes  in  a  surface  impoundment  or 
series  of  impoundments  provided  that: 

(1)  Treatment  of  such  wastes  occurs  in 
the  impoundment; 

(2)  The  residues  of  the  treatment  are 
analyzed,  as  speciHed  in  §  268.7.  to 
determine  if  they  meet  the  applicable 
treatment  standards  in  §  268.41.  The 
sampling  method,  specified  in  the  waste 
analysis  plan  under  §  264.13  or  §  265.13. 
must  be  designed  such  that 
representative  samples  of  the  sludge 
and  the  supernatant  are  tested 
separately  rather  than  mixed  to  form 
homogeneous  samples.  The  treatment 
residues  (including  any  liquid  waste] 
that  do  not  meet  the  treatment 
standards  promulgated  under  Subpart  D 
of  this  part  or  are  not  delisted  under 

§  260.22  of  this  chapter,  must  be 
removed  at  least  annually.  These 
residues  may  not  be  placed  in  any  other 
surface  impoundment  for  subsequent 
management  If  the  volume  of  liquid 
flowing  through  the  impoundment  or 
series  of  impoundments  annually  is 
greater  than  the  volume  of  the 
impoundment  or  impoundments,  this 
flow-through  constitutes  removal  of  the 
supernatant  for  the  purpose  of  this 
requirement.  The  procedures  and 
schedule  for  the  sampling  of 
impoundment  contents,  the  analysis  of 
test  data,  and  the  annual  removal  of 
residue  which  does  not  meet  the  Subpart 
D  treatment  standards  must  be  specified 
in  the  facihty's  waste  analysis  plan  as 
required  under  SS  264.13  or  265.13  of  this 
chapter 


(3)  The  impoundment  must  meet  the 
design  requirements  of  §  264.221(c)  or 
S  265.221(a)  of  this  chapter,  regardless 
that  the  unit  may  not  be  new.  expanded, 
or  a  replacement,  and  be  in  compliance 
with  applicable  ground  water 
monitoring  requirements  of  Subpart  F  of 
Part  264  or  Part  264  of  this  chapter 
unless: 

(i)  Exempted  pursuant  to  §  264.221  (d) 
or  (e)  of  this  chapter,  or  to  S  265.221  (c) 
or  (d)  of  this  chapter  or. 

(ii)  Upon  application  by  the  owner  or 
operator,  the  Administrator  has  granted 
a  waiver  of  the  requirements  on  the 
basis  that  the  surface  impoundment: 

(A)  Has  at  least  one  liner,  for  which 
there  is  no  evidence  that  such  liner  is 
leaking; 

(B)  Is  located  more  than  one-quarter 
mile  from  an  underground  source  of 
drinking  waten  and 

(C)  Is  in  compliance  with  generally 
appUcable  ground  water  monitoring 
requirements  for  facilities  with  permits; 
or. 

(iii)  Upon  application  by  the  owner  or 
operator,  the  Administrator  has  granted 
a  modification  to  the  requirements  on 
the  basis  of  a  demonstration  that  the 
surface  impoundment  is  located, 
designed,  and  operated  so  as  to  assure 
that  there  will  be  no  migration  of  any 
hazardous  constituent  into  groimd  water 
or  surface  water  at  any  future  time. 

(4)  The  owner  or  operator  must  submit 
to  the  Regional  Administrator  a  written 
certification  that  the  requirements  of 
S  268.4(a)(3]  have  been  met  and  submits 
a  copy  of  the  waste  analysis  plan 
required  under  §  268.4(a)(2).  The 
following  certification  is  required: 

I  certify  under  penalty  of  law  that  the 
requirements  of  40  CFR  26e.4(a)(3)  have  been 
met  for  all  surface  impoundments  being  used 
to  treat  restricted  wastes.  I  believe  that  the 
submitted  information  is  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment 

§  268.5    Procedures  for  case4>y-case 
extensions  to  an  effective  date. 

(a)  Any  person  who  generates,  treats, 
stores,  or  disposes  of  a  hazardous  waste 
may  submit  an  application  to  the 
Administrator  for  an  extension  to  the 
effective  date  of  any  applicable 
restriction  established  under  Subpart  C 
of  this  Part.  The  applicant  must 
demonstrate  the  following: 

(1)  He  has  made  a  good-faith  effort  to 
locate  and  contract  with  treatment, 
recovery,  or  disposal  facilities 
nationwide  to  manage  his  waste  in 
accordance  with  the  effective  date  of  the 
applicable  restriction  established  under 
Subpart  C  of  this  Part; 


(2)  He  has  entered  into  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  alternative  treatment 
recovery  (e.g.,  recycling),  or  disposal 
capacity  thatmeefs  the  treatment 
standards  specified  in  Subpart  D; 

(3)  Due  to  circumstances  beyond  the 
applicant's  control,  such  alternative 
capacity  cannot  reasonably  be  made 
available  by  the  applicable  effective 
date.  This  demonstration  may  include  a 
showing  that  the  technical  and  practical 
difficulties  associated  with  providing  the 
alternative  capacity  will  result  in  the 
capacity  not  being  available  by  the 
apphcable  effective  date; 

(4)  The  capacity  being  constructed  or 
otherwise  provided  by  the  applicant  will 
be  sufficient  to  manage  the  entire 
quantity  of  waste  that  is  the  subject  of 
the  application; 

(5)  He  provides  a  detailed  schedule 
for  obtaining  required  operating  and 
construction  permits  on  an  outline  of 
how  and  when  alternative  capacity  will 
be  available; 

(6)  He  has  arranged  for  adequate 
capacity  to  manage  his  waste  during  an 
extension  and  has  documented  in  the 
application  the  location  of  all  sites  at 
which  the  waste  will  be  managed;  and 

(7)  Any  waste  managed  in  a  surface 
impoimdment  or  landfill  during  the 
extension  period  will  meet  the 
requirements  of  paragraph  (h)(2)  of  this 
section. 

(b)  An  authorized  representative 
signing  an  apphcation  described  under 
paragraph  (a)  of  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  1  have 
personally  examined  and  that  I  am  familiar 
with  the  information  submitted  in  this 
document  and  all  attachments  and  that, 
based  on  my  inquiry  of  those  individuals 
immediately  responsible  for  obtaining  the 
infonnation,  I  believe  that  the  information  is 
true,  accurate,  and  complete.  I  am  aware  that 
there  are  significant  penalties  for  submitting 
false  information,  including  the  possibility  of 
fine  and  imprisonment. 

(c)  After  receiving  an  application  for 
an  extension,  the  Administrator  may 
request  any  additional  information 
which  he  deems  as  necessary  to 
evaluate  the  application. 

(d)  An  extension  will  apply  only  to  the 
waste  generated  at  the  individual 
facility  covered  by  the  application  and 
will  not  apply  to  restricted  waste  from 
any  other  facility. 

(e)  On  the  basis  of  the  information 
referred  to  in  paragraph  (a)  of  this 
section,  after  notice  and  opportunity  for 
comment  and  after  consultation  with 
appropriate  State  agencies  in  all 
affected  States,  the  Administrator  may 
grant  an  extension  of  up  to  1  year  from 


I 

Fednral  Register  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Rules  and  Regulations 


the  effective  date.  Tbe  Administrator 
may  review  tliis  extension  for  up  to  1 
additional  year  upon  the  request  of  the 
applicant  if  the  demonstration  required 
in  paragraph  (a)  of  this  section  can  still 
be  made.  In  no  event  will  an  extension 
extend  beyond  24  months  from  the 
applicable  effective  date  specified  in 
Subpart  C  of  Part  288.  The  length  of  any 
extension  authorized  will  be  determined 
by  the  Administrator  based  on  the  time 
required  to  construct  or  obtain  the  type 
of  capacity  needed  by  the  applicant  as 
described  in  the  completion  schedule 
discussed  in  paragraph  (a)(5)  of  this 
section.  The  Administrator  will  give 
public  notice  of  the  intent  to  approve  or 
deny  a  petition  and  provide  an 
opportunity  for  public  comment.  The 
final  decision  on  a  petition  will  be 
published  in  the  Federal  Register. 

(0  Any  person  granted  an  extension 
under  this  section  must  immediately 
notify  the  Administrator  as  soon  as  he 
has  knowledge  of  any  change  in  the 
conditions  certified  to  in  the  application. 

(g)  Any  person  granted  an  extension 
under  this  section  shall  submit  written 
progress  reports  at  intervals  designated 
by  the  Administrator.  Such  reports  must 
describe  the  overall  progress  made 
toward  constructing  or  otherwise 
providing  alternative  treatment, 
recovery  or  disposal  capacity;  must 
identify  any  event  which  may  cause  or 
has  caused  a  delay  in  the  development 
of  the  capacity;  and  must  summarize  the 
steps  taken  to  mitigate  the  delay.  The 
Administrator  can  revoke  the  extension 
at  any  time  if  the  applicant  does  not 
demonstrate  a  good-faith  effort  to  meet 
the  schedule  for  completion,  if  the 
Agency  denies  or  revokes  any  required 
permit,  if  conditions  certified  in  the 
application  change,  or  for  any  violation 
of  this  chapter. 

(h)  Whenever  the  Administrator 
establishes  an  extension  to  an  effective 
date  under  this  section,  during  the 
period  for  which  such  extension  is  in 
effect: 

(1)  The  storage  restrictions  under 
§  268.50(a)(1)  do  not  apply;  and 

(2)  Such  hazardous  waste  may  be 
disposed  of  at  a  facility  only  if  each  new 
landfill  or  surface  impoundment  unit, 
each  replacement  of  an  existing  landfill 
or  surface  impoundment  unit,  and  each 
lateral  expansion  of  an  existing  landfill 
or  surface  impoundment  unit  at  the 
facility  is  in  compliance  with  the 
following  requirements: 

(i)  The  landnil,  if  the  interim  status,  is 
in  compliance  with  the  requirements  of 
Subpart  F  of  Part  265  and  §  265.301  (a), 
(c),  and  (d)  of  this  chapter  or, 

(ii)  The  landfill,  if  permitted,  is 
compliance  with  the  requirements  of 


Subpart  F  of  Part  264  and  §  264.301  (c). 
(d)  and  (e)  of  this  chapter; 

(iii)  The  surface  impoundment,  if  in 
interim  status,  is  in  compliance  with  the 
requirements  of  Subpart  F  of  Part  265 
and  §  265.221  (a),  (c),  and  (d)  of  this 
chapter  regardless  that  the  unit  is  not 
new,  expanded  or  a  replacement;  or, 

(iv)  The  surface  impoundment,  if 
permitted,  is  in  compliance  with  the 
requirements  of  Subpart  F  of  Part  264 
and  §  264.221  (c).  (d)  and  (e)  of  this 
chapter. 

(j)  Pending  a  decision  on  the 
application  the  applicant  is  required  to 
comply  with  all  restrictions  on  land 
disposal  under  this  part  once  the 
effective  date  for  the  waste  has  been 
reached. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0062) 

§  268.6  Petitions  to  allow  land  disposal  of 
a  waste  prohibited  under  Subpart  C  of  Part 
268. 

(a)  Any  person  seeking  an  exemption 
from  a  prohibition  under  Subpart  C  of 
this  part  for  the  disposal  of  a  restricted 
hazardous  waste  in  a  particular  unit  or 
units  must  submit  a  petition  to  the 
Administrator  demonstrating,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous.  The  demonstration 
must  include  the  following  components: 

(1)  An  identification  of  the  specific 
waste  and  the  specific  unit  for  which  the 
demonstration  will  be  made; 

(2)  A  waste  analysis  to  describe  fully 
the  chemical  and  physical 
characteristics  of  the  subject  waste; 

(3)  A  comprehensive  characterization 
of  the  disposal  unit  site  including  an 
analysis  of  backyound  air,  soil,  and 
water  quality. 

(b)  The  demonstration  referred  to  in 
paragraph  (a)  of  this  section  must  meet 
the  following  criteria: 

(1)  All  waste  and  environmental 
sampling,  test,  and  analysis  data  must 
be  accurate  and  reproducible  to  the 
extent  that  state-of-the-art  techniques 
allow; 

(2)  All  sampling,  testing,  and 
estimation  techniques  for  chemical  and 
physical  properties  of  the  waste  and  all 
environmental  parameters  must  have 
been  approved  by  the  Administrator 

(3)  Simulation  models  must  be 
calibrated  for  the  specific  waste  and  site 
conditions,  and  verified  for  accuracy  by 
comparison  with  actual  measurements; 

(4)  A  quality  assurance  and  quality 
control  plan  that  addresses  all  aspects 
of  the  demonstration  must  be  approved 
by  the  Administraton  and. 


(5)  An  analysis  must  be  performed  to 
identify  and  quantify  any  aspects  of  the 
demonstration  that  oontribute 
significantly  to  uncertainty.  This 
analysis  must  include  an  evaluation  of 
the  consequences  of  predictable  future 
events,  including,  but  not  limited  to, 
earthquakes,  floods,  severe  storm 
events,  droughts,  or  other  natural 
phenomena. 

(c)  Each  petition  must  be  submitted  to 
the  Administrator. 

(d)  Each  petition  must  include  the 
following  statement  signed  by  the 
petitioner  or  an  authorized 
representative: 

1  certify  under  penalty  of  law  that  1  have 
personally  examined  and  an  familiar  with  the 
information  submitted  in  this  petition  and  all 
attached  documents,  and  that,  based  on  my 
inquiry  of  those  individuals  immediately 
responsible  for  obtainii^  the  information.  I 
believe  that  submitted  information  is  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment. 

(e)  After  receiving  a  petition,  the 
Administrator  may  request  any 
additional  information  that  reasonably 
may  be  required  to  evaluate  the 
demonstration. 

(f)  If  approved,  the  petition  will  apply 
to  land  disposal  of  the  specific  restricted 
waste  at  the  individual  disposal  unit 
described  in  the  demonstration  and  will 
not  apply  to  any  other  restricted  waste 
at  that  disposal  unit,  or  to  that  specific 
restricted  waste  at  any  other  disposal 
unit. 

(g)  The  Administrator  will  give  public 
notice  in  the  Federal  Register  of  the 
intent  to  approve  or  deny  a  petition  and 
provide  an  opportunity  for  public 
comment.  The  final  decision  on  a 
petition  will  be  published  in  the  Federal 
Register. 

(h)  The  term  of  a  petition  granted 
under  this  section  shall  be  no  longer 
than  the  term  of  the  RCRA  permit  if  the 
disposal  unit  is  operating  under  a  RCRA 
permit,  or  up  to  a  maximum  of  10  years 
from  the  date  of  approval  provided 
under  paragraph  (g)  of  this  section  if  the 
unit  is  operating  under  interim  status.  In 
either  case,  the  term  of  the  granted 
petition  shall  expire  upon  the 
termination  or  denial  of  a  RCRA  permit, 
or  upon  the  termination  of  interim  status 
or  when  the  volume  linit  of  waste  to  be 
land  disposed  during  the  term  of  petition 
is  reached. 

(i)  Prior  the  Administrator's  decision, 
the  applicant  is  required  to  comply  with 
all  restrictions  on  land  disposal  under 
this  part  once  the  effective  date  for  the 
waste  has  been  reached. 
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(j)  The  petition  granted  by  the 
Administrator  does  not  reliveve  the 
petitioner  of  his  responsibilities  in  the 
management  of  hazardous  waste  under 
40  CFR  Part  260  through  Part  271. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0062) 

§268.7    Waste  anatysis. 

(a)  The  generator  must  test  his  waste 
or  an  extract  developed  using  the  test 
method  described  in  Appendix  I  of  this 
part,  or  using  knowledge  of  the  waste  to 
determine  if  the  waste  is  restricted  from 
land  disposal  under  this  part. 

(1)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
part  and  the  waste  requires  treatment 
prior  to  land  disposal,  for  each  shipment 
of  waste  the  generator  must  notify  the 
treatment  facility  in  writing  of  the 
appropriate  treatment  standard  set  forth 
in  Subpart  D  of  this  part.  The  notice 
must  include  the  following  information: 

(i)  EPA  Hazardous  Waste  Number; 

(ii)  The  corresponding  treatment 
standard; 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste;  and 

{iv)  Waste  analysis  data,  where 
available. 

(2)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
part,  and  determines  that  the  waste  can 
be  land  disposed  without  further 
treatment,  for  each  shipment  of  waste 
he  must  submit,  to  the  land  disposal 
facility,  a  notice  and  a  certification 
stating  that  the  waste  meets  applicable 
treatment  standards. 

(i)  The  notice  must  include  the 
following  information: 

(A)  EPA  Hazardous  Waste  Numben 

(B)  The  corresponding  treatment 
standard; 

(C)  The  manifest  number  associated 
with  the  shipment  of  waste; 

(D)  Waste  analysis  data,  where 
available. 

(ii)  The  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  following: 

I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  watte  through  analysia  and  testing 
or  through  knowledge  of  the  waste  to  support 
thia  certification  that  the  waste  complies  with 
the  treatment  tiandards  specified  in  40  CFR 
Part  288  Subpart  0. 1  beleive  that  the 
information  i  submitted  it  true,  accurate  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  a 
fine  and  impritonment. 

(3)  If  a  generator's  waste  is  subject  to 
a  case-by-case  extension  under  S  268.5. 
a  petition  under  8  268.6,  or  a  nationwide 
variance  under  Subpart  C.  he  must 
forward  a  notice  to  the  land  disposal 


facility  receiving  his  waste,  stating  that 
the  waste  is  exempt  from  the  land 
disposal  restrictions. 

(b)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  extract  (§  268.41),  the 
owner  or  operator  of  the  treatment 
facility  must  test  the  treatment  residues 
according  to  the  waste  analysis  plan 
under  §§  264.13  or  265.13,  or  an  extract 
development  using  the  test  method 
described  in  Appendix  I  of  this  part  to 
assure  that  the  treatment  residues 
extract  meet  the  applicable  treatment 
standards. 

(10)  A  notice  must  be  sent  to  the  land 
disposal  facility  which  includes  the 
following  information: 
(i)  EPA  Hazardous  Waste  Number 
(ii)  The  corresponding  treatment 
standard: 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste;  and 

(iv)  Waste  analysis  data,  where 
available. 

(2)  The  treatment  facility  must  submit 
a  certification  for  each  shipment  of 
waste  or  treatment  residue  of  a 
restricted  waste  to  the  land  disposal 
facility  stating  that  the  waste  or 
treatment  residue  has  been  treated  to 
the  performance  standards  specificed  in 
Subpart  D. 

(i)  For  wastes  with  treatment 
standards  expressed  as  concentrations 
in  the  waste  extract  or  in  the  waste 
(§§  268.41  or  268.43),  the  certification 
must  be  signed  by  an  authorized 
representative  and  must  state  the 
following: 

1  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  treatment  technology  and  operation  of  the 
treatment  process  used  to  support  this 
certification  and  that,  based  on  my  inquiry  of 
those  individuals  immediately  responsible  for 
obtaining  this  information.  I  believe  that  the 
treatment  process  has  been  operated  and 
maintained  properly  so  as  to  achieve  the 
performance  levels  specified  in  40  CFR  Part 
288  Subpart  D  without  dilution  of  the 
prohibited  waste.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  fine 
and  imprisonment. 

(ii)  For  wastes  with  treatment 
standards  expressed  as  technologies 
(§  268.42),  the  certification  must  be 
signed  by  an  authorized  representative 
and  must  state  the  following: 

I  certify  under  penalty  of  law  that  the 
waste  has  been  treated  in  accordance  with 
the  requirements  of  40  CFR  268.42. 1  am 
aware  that  there  are  signficant  penalties  for 
submitting  a  false  certification,  including  the 
possibility  of  fine  and  imprisonment. 

(c)  TTie  owner  or  operator  of  any  land 
disposal  facility  accepting  any  waste 
subject  to  restrictions  under  this  part 


must  have  records  of  the  notice  and 
certification  specified  in  either  pargraph 
(a)  or  (b)  of  this  section  and  obtain 
waste  analysis  data  through  testing  of 
the  waste  to  determine  that  the  wastes 
are  in  compliance  with  the  applicable 
treatment  standards  in  {  268.41. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0062) 


Subpart  C—Prohibttions  on  Land 
Disposal 

§268.30    Waste  specific  prohibttlons- 
Solvent  wastes. 

(a)  Effective  November  8, 1986.  the 
spent  solvent  wastes  specified  in  40  CFR 
261.31  as  EPA  Hazardous  Waste  Nos. 
FOOl.  F002,  F003,  F004,  and  F005.  are 
prohibited  from  land  disposal  (except  in 
an  injection  well)  unless  one  or  more  of 
the  following  conditions  apply: 

(1)  The  generator  of  the  solvent  waste 
is  a  small  quantity  generator  of  100-1000 
kilograms  of  hazardous  waste  per 
month;  or 

(2)  The  solvent  waste  is  generated 
from  any  response  action  taken  under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  or  any  corrective 
action  taken  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  except  where  the  waste  is 
contaminated  soil  or  debris  not  subject 
to  the  provisions  of  this  chapter  until 
November  8, 1988;  or 

(3)  The  solvent  waste  is  a  solvent- 
water  mixture,  solvent-containing 
sludge,  or  solvent-contaminated  soil 
(non-CERCLA  or  RCRA  corrective 
action)  containing  less  than  1  percent 
total  F001-F005  solvent  constituents 
listed  in  Table  CCWE  of  §  268.41  of  this 
part. 

(b)  Effective  November  8, 1988,  the 
F001-F005  solvent  wastes  listed  in 
paragraphs  (a)  (1),  (2),  and  (3)  of  this 
section  are  prohibited  from  land 
disposal.  Between  November  8, 1986, 
and  November  8. 1988,  wastes  included 
in  paragraphs  (a)  (1).  (2),  and  (3)  of  this 
section  may  be  disposed  of  in  a  landfill 
or  surface  impoundment  only  if  the 
facility  is  in  compliance  with  the 
requirements  specified  in  §  268.5(h)(2). 

(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  if: 

(1)  The  wastes  are  treated  to  meet  the 
standards  of  Subpart  D  of  this  part;  or 

(2)  The  wastes  are  disposed  at  a 
facility  that  has  been  granted  a  petition 
under  §  268.6;  or 

(3)  An  extension  has  been  granted 
under  §  268.5. 
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§  268.3 1    Waste  specific  prohibitions— 
Dioxin— containing  wastes. 

(a)  Effective  November  8. 1988,  the 
dioxin-con  ta  ining  wastes  specified  in  40 
CFR  261.31  as  EPA  Hazardous  Waste 
Nos.  F020.  F021,  F023,  F028.  F027,  and 
F028,  are  prohibited  from  land  disposal. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  if; 

{!)  The  w-istes  are  treated  to  meet  the 
standards  of  Subpart  D  of  this  part;  or, 

(2)  The  wastes  are  disposed  at  a 
facility  that  has  been  granted  a  petition 
under  §  268.6;  or 

(3)  An  extension  has  been  granted 
under  §  268.5. 

(c)  Between  November  8, 1986,  and 
November  8, 1988.  wastes  included  in 
paragraph  (a)  of  this  section  may  be 
disposed  of  in  a  landfill  or  surface 
impoundment  only  if  the  facility  is  in 
compliance  with  the  requirements 
specified  in  §  268.5(h)(2). 

Subpart  D— Treatment  Standards 

§  268.40    Applicability  of  treatment 
standards. 

A  restricted  waste  identified  in  this 
subpart  may  be  land  disposed  without 
further  treatment  only  if  an  extract  of 
the  waste  or  of  the  treatment  residual  of 
the  waste  developed  using  the  test 
method  of  Appendix  I  of  this  part  does 
not  exceed  the  value  shown  in  Table 
CCWE  of  §  268.41  for  any  hazardous 
constituent  listed  in  Table  CCWE  for 
that  waste.  A  restricted  waste  for  which 
a  treatment  technology  is  specified 
under  §  268.42(a)  may  be  land  disposed 
after  it  is  treated  using  that  specified 
technology  or  an  equivalent  treatment 
method  approved  by  the  Administrator 
under  the  procedures  set  forth  in 
§  268.42(b). 

§  268.4 1    Treatment  Standards  expressed 
as  concentrations  in  waste  extract. 

(a)  Table  CCWE  identifies  the 
restricted  wastes  and  the  concentrations 
of  their  associated  hazardous 
constituents  which  may  not  be  exceeded 
by  the  extract  of  a  waste  treatment 
residual  developed  using  the  test 
method  in  Appendix  I  of  this  part  for  the 
allowable  land  disposal  of  such  waste. 
(Appendix  II  of  this  part  provides 
Agency  guidance  on  treatment  methods 
that  have  been  shown  to  achieve  the 
Table  CCWE  levels  for  the  respective 
wastes.  Appendix  II  is  not  a  regulatory 
requirement  but  is  provided  to  assist 
generators  and  owners/operators  in 
their  selection  of  appropriate  treatment 
methods.) 


Table  CCWE— Constituent  in  Waste 
Extract 


Foot— F005  spent  «o)ven(s 


Concentration  (in  mg/l) 


Wastewaters 

containing 

spent 
solvents 


Acetone 

n-Butyl  alcohol _ 

Cartwn  disulfide    „ 

Cartxxi  tetracfUonde 

Ctilorobenzene 

Cresols  (and  crssylic  acid). 

Cydonexanone .  

1,2-dichiofotoen2eo€  -.., 

Ethyl  acetate 

Einyle  benzene 

Ethyt  ether 

Isobutanol 

Methanol 

Methylene  chlonde  -     .'. 

Methylene  chlonde  (from  the  phar- 
maceutical industry  , 

Methyl  ethyl  ketone      

Methyl  isooutyl  Ketone , 

Nitrobenzene 

Pyridine ., 

Tetrachkxoelhylene.     „ 

Toluene 

1,1,1-Trichlofoethane   

1  2  2-TncWoro- 1 ,2.2-tnfljroeIhane 

Trichloroelhylene 

TnchKJfOtluoromethane 

Xylene 


All  other 
spent 
solvent 
wastes 


0  05 

50 

1  05 

05 

15 

282 

125 

65 

.05 

.05 

.05 

5.0 

.25 

.20 

127 

0  05 

0.05 

066 

1  12 

0  079 

1  12 

105 

1  05 

0  062 

0  05 

0  05 

0  59 

50 

481 
96 
OS 
-75 
.75 
.125 
.75 
053 
.75 

50 
.75 
.96 

96 
0  75 
0  33 
0  125 
0  33 
0  05 
0  33 
041 
096 
0091 
096 
015 


F020-F023  and  F026-F028  diown  containing 
wastes 

HxCDD— All  HexachtofOdibenzo-p-dioxins 

HxGDF— All  Hexachioradibenzoturans  

PeCDD— All  PemachioroOiOenzo-p-dioxins 

PeCDF— All  PentacniorodiDenzoturans  

TODD— All  Tetrachioro4benzo-p.<lioxins 

TCDF— All  TelrachiwodiOenzotorans 

2.4,5-TnchlOfophenol 

2.4,6-Tnchkyootienol 

2.3.4.6-Tetracniofophenol 

Pentachlorophenol 


Concentra- 
tion 


<  1  PPt) 

<  1  PP6 

<  1  ppb 

<  1  ppb 

<  1  ppb 

<  1  ppb 
0  05  ppm 
0  05  ppm 

0  10  ppm 

001  ppm 


(b)  When  wastes  with  differing 
treatment  standards  for  a  constituent  of 
concern  are  combined  for  purposes  of 
treatment,  the  treatment  residue  must 
meet  the  lowest  treatment  standard  for 
the  constituent  of  concern. 

§  268.42    Treatment  standards  expressed 
as  specified  tectmologies. 

(a)  The  following  wastes  must  be 
treated  using  the  identified  technology 
or  technologies,  or  an  equivalent  method 
approved  by  the  Administrator. 

(1)  [Reserved] 

(b)  Any  person  may  submit  an 
application  to  the  Administrator 
demonstrating  fliat  an  alternative 
treatment  method  can  achieve  a  level  of 
performance  equivalent  to  that  achieved 
by  methods  specified  in  paragraph  (a)  of 
this  section.  The  applicant  must  submit 
information  demonstrating  that  his 
treatment  method  will  not  present  an 
unreasonable  risk  to  human  health  or 
the  environment.  On  the  basis  of  such 
information  and  any  other  available 
information,  the  Administrator  may 
approve  the  use  of  the  alternative 
treatment  method  if  he  finds  that  the 
alternative  treatment  method  provides  a 


level  of  performance  equivalent  to  that 
achieved  by  methods  specified  in 
paragraph  (a)  of  this  section.  Any 
approval  must  be  stated  in  writing  and 
may  contain  such  provisions  and 
conditions  as  the  Administrator  deems 
appropriate.  The  person  to  whom  such 
certification  is  issued  must  comply  with 
all  limitations  contained  in  such 
determination. 

§  268.43    Treatment  standards  expressed 
as  waste  concentrations.  (Reserved] 

§  268.44    Variance  fn>in  a  treatment 
standard. 

(a)  Where  the  treatment  standard  is 
expressed  as  a  concentration  in  a  waste 
or  waste  extract  and  a  waste  cannot  be 
treated  to  the  specified  level,  or  where 
the  treatment  technology  is  not 
appropriate  to  the  waste,  the  generator 
or  treatment  facility  may  petition  the 
Administrator  for  a  variance  from  the 
treatment  standard.  The  petitioner  must 
demonstrate  that  because  the  physical 
or  chemical  properties  of  the  waste 
differs  significantly  from  wastes 
analyzed  in  developing  the  treatment 
standard,  the  waste  cannot  be  treated  to 
specified  levels  or  by  the  specified 
methods. 

(b)  Each  petition  must  be  submitted  in 
accordance  with  the  procedures  in 

§  260.20. 

(c)  After  receiving  a  petition  for 
variance  from  a  treatment  standard,  the 
Administrator  may  request  any 
additional  information  or  samples  which 
he  may  require  to  evaluate  the  petition. 
Additional  copies  of  the  complete 
petition  may  be  requested  as  needed  to 
send  to  affected  states  and  Regional 
Offices. 

(e)  The  Administrator  will  give  public 
notice  in  the  Federal  Register  of  the 
intent  to  approve  or  deny  a  petition  and 
provide  an  opportunity  for  public 
comment.  The  final  decision  on  a 
variance  from  a  treatment  standard  will 
be  published  in  the  Federal  Register. 

(f)  A  generator,  treatment  facility,  or 
disposal  facility  that  is  managing  a 
waste  covered  by  a  variance  from  the 
treatment  standards  must  comply  with 
the  waste  analysis  requirements  for 
restricted  wastes  found  under  S  28a.7. 

(g)  During  the  petition  review  process, 
the  apphcant  is  required  to  comply  with 
all  restrictions  on  land  disposal  under 
this  part  once  the  effective  date  for  the 
waste  has  been  reached. 

Subpart  E— ProhOHbont  on  Storage 
S268.50    "— — iTniii  tmrtimmnf 


(a)  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  the  itonge 
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of  hazardous  wastes  restricted  from 
land  disposal  under  Subpart  C  of  this 
Part  is  prohibited,  unless  the  following 
conditions  are  met: 

(1)  A  generator  stores  such  wastes  on- 
site  solely  for  the  purpose  of  the 
accumulation  of  such  quantities  of 
hazardous  waste  as  necessary  to 
facilitate  proper  recovery,  treatment,  or 
disposal  and  the  generator  complies 
with  the  requirements  in  §  262.34  of  this 
chapter.  (A  generator  who  is  in 
existence  on  the  effective  date  of  a 
regulation  under  this  part  and  who  must 
store  hazardous  wastes  for  longer  than 
90  days  due  to  the  regulations  under  this 
Part  becomes  an  owner/operator  of  a 
storage  facility  and  must  obtain  a  RCRA 
permit.  Such  a  facility  may  qualify  for 
interim  status  upon  compliance  with  the 
regulations  governing  interim  status 
under  40  CFR  270.70). 

(2)  An  owner/operator  of  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  stores  such  wastes  solely  for  the 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as 
necessary  to  facilitate  proper  recovery, 
treatment,  or  disposal  provided  that 
each  container  or  tank  is  clearly  marked 
to  identify  its  contents  and  the  date  it 
entered  storage. 

(3)  A  transporter  may  store 
manifested  shipments  of  such  wastes  at 
a  transfer  facility  for  10  days  or  less. 

(b)  An  owner/operator  of  a  treatment, 
storage  or  disposal  facility  may  store 
such  wastes  for  up  to  one  year  unless 
the  Agency  can  demonstrate  that  such 
storage  was  not  solely  for  the  purpose  of 
accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment,  or 
disposal. 

(c)  A  owner/operator  of  a  treatment, 
storage  or  disposal  facility  may  store 
such  wastes  beyond  one  yean  however, 
the  owner/operator  bears  the  burden  of 
proving  that  such  storage  was  solely  for 
the  purpose  of  accumulation  of  such 
quantities  of  hazardous  waste  as  are 
necessary  to  facilitate  proper  recovery, 
treatment,  or  disposal. 

rd]  The  prohibition  in  paragraph  (a)  of 
this  section  does  not  apply  to  the  wastes 
which  are  the  subject  of  an  approved 
petition  under  §  268.6  or  an  approved 
case-by-case  extension  under  S  268.5. 

(e)  The  prohibition  in  paragraph  (a)  of 
this  section  does  not  apply  to  hazardous 
wastes  that  meet  the  treatment 
standards  specified  under  S  §  268.41, 
268.42  and  268.43  or  the  treatment 
standards  speciAed  under  the  variance 
in  §  266.44. 


Appendix  I  to  Part  268— Toxicity 
Characteristic  Leaching  Procedure 
(TCLP) 

1.0    SCOPE  AND  APPLICATION 

1.1  The  TCLP  is  designed  to  deteTinine  the 
mobility  of  both  organic  and  inorganic 
contaminants  present  in  liquid,  solid,  and 
multiphasic  wastes. 

1.2  If  a  total  analysis  of  the  waste 
demonstrates  that  individual  contaminants 
are  not  present  in  the  waste,  or  that  they  are 
present  but  at  such  low  concentrations  that 
the  appropriate  regulatory  thresholds  could 
not  possibly  be  exceeded,  the  TCLP  need  not 
be  run. 

2.0    SUMMARY  OF  METHOD  (see  Figure  1) 

2.1  For  liquid  wastes  (i.e..  those 
containing  insignificant  solid  material),  the 
waste,  after  filu-ation  through  a  0.6-  to  P.8-um 
glass  fiber  filter,  is  defined  as  the  TCLP 
extract. 

2.2  For  wastes  comprised  of  solids  or  for 
wastes  containing  significant  amounts  of 
solid  material,  the  particle-size  of  the  waste 
is  reduced  (if  necessary),  the  liquid  phase,  if 
any,  is  separated  from  the  solid  phase  and 
stored  for  later  analysis.  The  solid  phase  is 
extracted  with  an  amount  of  extraction  fluid 
equal  to  20  times  the  weight  of  the  solid 
phase.  The  extraction  fluid  employed  is  a 
function  of  the  alkalinity  of  the  solid  phase  of 
the  waste.  A  special  extractor  vessel  is  used 
when  testing  for  volatiles  (See  Table  1). 
Following  extraction,  the  liquid  extract  it 
separated  from  the  solid  phase  by  0.B-  to  0.8- 
um  glass  fiber  filter  filtration. 

2.3  If  compatible  (i.e.,  multiple  phases  will 
not  form  on  combination),  the  initial  liquid 
phase  of  the  waste  is  added  to  the  liquid 
extract,  and  these  liquids  are  analyi*d 
together.  If  incompatible,  the  li<)uids  are 
analyzed  separately  and  the  results  sre 
mathematically  combined  to  yield  a  voIubm- 
weighted  average  concentration. 

3.0    INTERFERENCES 

3.1.    Potential  interferences  that  may  be 
encountered  during  analysis  are  discussed  in 
the  individual  analytical  methods. 

4.0    APPARATUS  AND  MATERIALS 

4.1    Agitation  apparatus:  An  acceptable 
agitation  apparatus  is  one  which  is  capable 
of  rotating  the  extraction  vessel  in  an  end- 
over-end  fashion  (See  Figure  2)  at  30  ±  2 
rpm.  Suitable  devices  known  to  EPA  are 
identified  in  Table  2. 

4.2    Extractian  Vessel: 

4.2.1    Zero-Headspace  Extraction  Vessel 
(ZHE).  This  device  is  for  use  only  when  the 
waste  is  being  tested  for  the  mobility  of 
volatile  constituents  (see  Table  1).  The  ZHE 
is  an  extraction  vessel  that  allows  for  liquid/ 
solid  separation  within  the  device,  and  which 
effectively  precludes  headspace  (as  depicted 
in  Figure  3).  This  type  of  vessel  allows  for 
initial  liquid/solid  separation,  extraction,  and 
final  extract  filtration  without  having  to  open 
the  vessel  (see  Step  4.3.1).  These  vessels  shall 
have  an  internal  volume  of  500  to  600  mL  and 
be  equipped  to  accommodate  a  90-mm  filter. 
Suitable  ZHE  devices  known  to  EPA  are 
identified  in  Table  3.  These  devices  contain 


viton  O-rings  which  should  be  replaced 
frequently. 

For  the  ZHE  to  be  acceptable  for  use.  the 
piston  within  the  ZHE  should  be  able  to  be 
moved  with  approximately  15  psi  or  less.  If  it 
takes  more  pressure  to  move  the  piston,  the 
O-rings  in  die  device  should  be  replaced.  If 
this  does  not  solve  the  problem,  the  ZHE  is 
unacceptable  for  TCLP  analyses  and  the 
manufacturer  should  be  contacted. 

The  ZHE  should  be  checked  after  ever>' 
extraction.  If  the  device  contains  a  built-in 
pressure  gauge,  pressurize  the  device  to  50 
psi.  allow  it  to  stand  unattended  for  1  hour, 
and  recheck  the  pressure.  If  the  device  does 
not  have  a  built-in  pressuie  gauge,  pressurize 
the  device  to  50  psi,  submerge  it  in  wafer,  and 
check  for  the  presence  of  air  bubbles 
escaping  from  any  of  the  fittings.  If  pressure 
is  lost,  check  all  fittings  and  inspect  and 
replace  O-rings,  if  necessary.  Relest  the 
device.  If  leakage  problems  cannot  be  solved, 
the  manufacturer  should  be  contacted. 

4.2.2    When  the  waste  is  being  evaluated 
for  other  than  volatile  contaminants,  an 
extraction  vessel  that  does  not  preclude 
headspace  (e.g..  a  2-liter  bottle)  is  used. 
Suitable  extraction  vessels  include  bottles 
made  from  various  materials,  depending  on 
the  contaminants  to  be  analyzed  and  the 
nature  of  the  waste  (see  Step  4.3.3).  It  is 
recommended  that  borosilicate  glass  bottles 
be  used  over  other  types  of  glass,  especially 
when  inorganics  are  of  concern.  Plastic 
bottles  may  be  used  only  if  inorganics  are  to 
be  investigated.  Bottles  are  available  from  a 
number  of  laboratory  suppliers.  When  this 
type  of  extraction  vessel  is  used,  the  filtration 
device  discussed  in  Step  4.3.2  is  used  for 
initial  liquid/soUd  separation  and  final 
extract  flltradon. 

4.2J    Some  ZHEs  use  gas  pressure  to 
actuate  the  ZHE  piston,  while  others  use 
mechanical  pressure  (see  Table  3).  Whereas 
the  volatiles  procedure  (see  Section  9.0) 
refers  to  pounds-per-square  inch  (psi).  for  the 
mechanically  actuated  piston,  the  pressure 
applied  is  measured  in  torque-inch-pounds. 
Refer  to  the  manufacturer's  instructions  as  to 
the  proper  conversion. 

4.3    Filtration  Devices:  It  is  recommended 
that  all  filtrations  be  performed  in  a  hood. 

4J.1    Zero-Headspace  Extractor  Vessel 
(see  Figure  3):  When  the  waste  is  being 
evaluated  for  volatiles,  the  zero-headspace 
extraction  vessel  is  used  for  filtration.  The 
device  shall  be  capable  of  supporiing  and 
keeping  in  place  the  glass  fiber  filler,  and  be 
able  to  withstand  the  pressure  needed  to 
accompUsh  separation  (50  psi). 

Not*/— When  it  is  suspected  that  the  glass 
fiber  filter  has  been  ruptured,  an  in-line  glass 
fiber  filter  may  be  used  to  filter  the  material 
within  the  ZHE. 

4.3J    Filter  Holder  When  the  waste  is 
being  evaluated  for  other  than  volatile 
compounds,  a  filter  holder  capable  of 
supporting  a  glass  fiber  filter  and  able  to 
withstand  the  pressure  needed  to  accomplish 
separation  is  used.  Suitable  filter  holders 
range  from  simple  vacuum  units  to  relatively 
complex  systems  capable  of  exerting 
pressures  of  up  to  50  psi  or  more.  The  type  of 
filter  holder  used  depends  on  the  properties 
of  the  material  to  be  filtered  (see  Step  4.3  J). 
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These  devices  shall  have  a  minimum  internal 
volume  of  300  mL  and  be  equipped  to 
accommodate  a  minimum  filter  size  of  47  mm 
(Filter  holders  having  an  internal  capacity  of 
1.5  L  or  greater  and  equipped  to 
accommodate  a  142  mm  diameter  filter  are 
recommended).  Vaccum  filtration  is  only 
recommended  for  wastes  with  low  solids 
content  {<^0%]  and  for  highly  granular 
(liquid-containing)  wastes.  All  other  types  of 
wastes  should  be  filtered  using  positive 
pressure  filtration.  Filter  holders  known  to 
EFA  io  be  suitable  for  use  are  shown  in  Table 
4. 

4.3.3    Materials  of  Construction: 
Extraction  vessels  and  filtration  devices  shall 
be  made  of  inert  materials  which  will  not 
leach  or  absorb  waste  components.  Glass, 
polytetrafluoroethylene  (PTP'E).  or  type  316 
stainless  steel  equipment  may  be  used  when 
evaluating  the  mobility  of  both  organic  and 
inorganic  components.  Devices  made  of  high- 
density  polyethylene  (HDPE),  polypropylene, 
or  polyvinyl  chloride  may  be  used  only  when 
evaluating  the  mobility  of  metals.  Borosilicate 
glass  bottles  are  recommended  for  use  over 
other  types  of  glass  bottles,  especially  when 
inorganics  are  constituents  of  concern. 

4.4  Filters:  Filters  shall  be  made  of 
borosilicate  glass  fiber,  shall  contain  no 
binder  materials,  and  shall  have  an  effective 
pore  size  of  0.6-  to  0.8-um.  or  equivalent. 
Filters  known  to  EPA  to  meet  these 
specifications  are  identified  in  Table  5.  Pre- 
filters  must  not  be  used.  When  evaluating  the 
mobility  of  metals,  filters  shall  be  acid- 
washed  prior  to  use  by  rinsing  with  1.0  N 
nitric  acid  followed  by  three  consecutive 
rinses  with  deionized  distilled  water  (a 
minimum  of  1-L  per  rinse  is  recommended). 
Glass  fiber  filters  are  fragile  and  should  be 
handled  with  care. 

4.5  pH  meters:  Any  of  the  commonly 
available  pH  meters  are  acceptable. 

4.6  ZHE  extract  collection  devices: 
TEDLAR*  bags  or  glass,  stainless  steel  or 
PTFE  gas  tight  syringes  are  used  to  collect  the 
initial  liquid  phase  and  the  final  extract  of  the 
waste  when  using  the  ZHE  device.  The 
devices  listed  are  recommended  for  use 
under  the  following  conditions. 

4.6.1  If  a  waste  contains  an  aqueous 
liquid  phase  or  if  a  waste  does  not  contain  a 
significant  amount  of  non-aqueous  liquid  (i.e., 
<1%  of  total  waste),  the  TEDLAR*  bag 
should  be  used  to  collect  and  combine  the 
initial  liquid  and  solid  extract.  The  syringe  is 
not  recommended  in  these  cases. 

4.6.2  If  a  waste  contains  a  significant 
amount  of  non-aqueous  initial  liquid  phase 
(i.e.,  >1%  of  total  waste),  the  syringe  or  the 
TEDLAR*  bag  may  be  used  for  both  the 
initial  solid/liquid  separation  and  the  fmal 
extract  filtration.  However,  analysts  should 
use  one  or  the  other,  not  both. 

4.6.3  If  the  waste  contains  no  initial  liquid 
phase  (is  100%  solid)  or  has  no  significant 
solid  phase  (is  100%  liquid),  either  the 
TEDLAR*  bag  or  the  syringe  may  be  used.  If 
the  syringe  is  used,  discard  the  first  5  mL  of 
liquid  expressed  from  the  device.  The 
remaining  aliquots  are  used  for  analysis. 

4 . 7  ZHE  extraction  fluid  transfer  de  vices: 
Any  device  capable  of  transferring  the 
extraction  fluid  into  the  ZHE  without 
changing  the  nature  of  the  extraction  fluid  is 


acceptable  (e.g.,  a  constant  displacement 
pump,  a  gas  tight  syringe,  pressure  filtration 
unit  (See  Step  4.3.2),  or  another  ZHE  device). 

4.8    Laboratory  balance:  Any  laboratory 
balance  accurate  to  within  ±0.01  grams  may 
be  used  (all  weight  measurements  are  to  be 
within  ±0.1  grams). 

5.0    REAGENTS 

5.1    Reagent  water:  Reagent  water  is 
defined  as  water  in  which  an  interferent  is 
not  observed  at  or  above  the  method 
detection  limit  of  the  analyte(s)  of  interest. 
For  non-volatile  extractions,  ASTM  Type  II 
water,  or  equivalent  meets  the  definition  of 
reagent  water.  For  volatile  extractions,  it  is 
recommended  that  reagent  water  be 
generated  by  any  of  the  following  methods. 
Reagent  water  shoold  be  monitored 
periodically  for  impurities. 

5.1.1  Reagent  water  for  volatile 
extractions  may  be  generated  by  passing  tap 
water  through  a  carbon  filler  bed  containing 
about  500  grams  of  activated  carbon  (Calgon 
Corp.,  Filtra8orb-300  or  equivalent). 

5.1.2  A  water  purification  system 
(Millipore  Super-Q  or  equivalent)  may  also  be 
used  to  generate  reagent  water  for  volatile 
extractions. 

5.1.3  Reagent  water  for  volatile 
extractions  may  also  be  prepared  by  boiling 
water  for  15  minutes.  Subsequently,  while 
maintaining  the  water  temperature  at  90± 
5°C,  bubble  a  contaminant-free  inert  gas  (e.g., 
nitrogen)  through  the  water  for  1  hour.  While 
still  hot,  transfer  the  water  to  a  narrow- 
mouth  screw-cap  bottle  under  zero- 
headspace  and  seal  with  a  Teflon-lined 
septum  and  cap. 

5.2  1.0  N  Hydrochloric  acid  (HCl)  made 
from  ACS  reagent  grade. 

5.3  1.0  N  Nitric  acid  {HNO3)  made  from 
ACS  reagent  grade. 

5.4  1.0  N  Sodium  hydroxide  (NaOH)  made 
from  ACS  reagent  grade. 

5.5  Glacial  acetic  acid  (HOAc)  ACS 
reagent  grade. 

5.6  Extraction  fluid: 

5.6.1  Extraction  fluid  «1:  This  fluid  is 
made  by  adding  5.7  mL  glacial  HOAc  to  500 
mL  of  the  appropriate  water  (see  Step  5.1), 
adding  64.3  mL  of  1.0  N  NaOH,  and  diluting  to 
a  volume  of  1  liter.  When  correctly  prepared, 
the  pH  of  this  fluid  will  be  4.93  ±  0.05. 

5.6.2  Extraction  fluid  *2:  This  fluid  is 
made  by  diluting  5.7  mL  glacial  HOAc  with 
ASTM  Type  II  water  (see  Step  5.1)  to  a 
volume  of  1  liter.  When  correctly  prepared, 
the  pH  of  this  fluid  will  be  2.88  ±  0.05. 

Note. — It  is  suggested  that  these  extraction 
fluids  be  monitored  frequently  for  impurities. 
The  pH  should  be  checked  prior  to  use  to 
ensure  that  these  fluids  are  made  up 
accurately. 

5.7  Analytical  standards  shall  be  prepared 
according  to  the  appropriate  analytical 
method. 

6.0    SAMPLE  COLLECTION. 
PRESERVATION,  AND  HANDUNG 

6.1  All  samples  shall  be  collected  using 
an  appropriate  san^ling  plan. 

6.2  At  least  two  separate  representative 
samples  of  a  waste  should  be  collected.  If 
volatile  organics  are  of  concern,  a  third 
sample  should  be  collected.  The  first  sample 
is  used  in  several  preliminary  TCLP 


evaluations  (e.g.,  to  determine  the  percent 
solids  of  the  waste;  to  determine  if  the  waste 
contains  insignificant  solids  (i.e.,  the  waste  is 
its  own  extract  after  filtration);  to  determine 
if  the  solid  portion  of  the  waste  requires 
particle-size  reduction;  and  to  determine 
which  of  the  two  extraction  fluids  are  to  be 
used  for  the  non-volatile  TCLP  extraction  of 
the  waste).  These  preliminary  evaluations  are 
identified  in  Section  7.a  The  second  and,  if 
required,  third  samples  are  extracted  using 
the  TCLP  non-volatile  procedure  (Section  8.0) 
and  volatile  procedure  (Section  9.0), 
respectively. 

6.3  Preservatives  shall  not  be  added  to 
samples. 

6.4  Samples  can  be  refrigerated  unless 
refrigeration  results  in  irreversible  physical 
change  to  the  waste  (e.g.,  precipitation). 

6.5  When  the  waste  is  to  be  evaluated  for 
volatile  contaminants,  oare  should  be  taken 
to  minimize  the  loss  of  volatiles.  Samples 
shall  be  taken  and  stored  in  a  manner  to 
prevent  the  loss  of  volatile  contaminants.  If 
possible,  it  is  recommended  that  any 
necessary  particle-size  reduction  should  be 
conducted  as  the  sample  is  being  taken  (See 
Step  8.5). 

6.6  TCLP  extracts  should  be  prepared  for 
analysis  and  analyzed  as  soon  as  possible 
following  extraction.  If  they  need  to  be 
stored,  even  for  a  short  period  of  time, 
storage  shall  be  a  4°  C,  and  samples  for 
volatiles  analysis  shall  not  be  allowed  to 
come  into  contact  with  the  atmosphere  (i.e., 
no  headspace).  See  Section  10.0  (QA 
requirements)  for  acceptable  sample  and 
extract  holding  times. 

7.0    PREUMINARY  TCLP  EVALUATIONS 

The  preliminary  TCLP  evaluations  are 
performed  on  a  minimum  100  gram 
representative  sample  of  waste  that  will  not 
actually  undergo  TCLP  extraction  (designated 
as  the  first  sample  in  Step  6.2).  These 
evaluations  include  prebminary 
determination  of  the  percent  solids  of  the 
waste;  determination  of  whether  the  waste 
contains  insignificant  solids,  and  is  therefore, 
its  own  extract  after  filtration:  determination 
of  whether  the  solid  portion  of  the  waste 
requires  particle-size  reduction:  and 
determination  of  which  of  the  two  extraction 
fluids  are  to  be  used  for  the  non-volatile 
TCLP  extraction  of  the  waste. 

7.1    Preliminary  determination  of  percent 
solids:  Percent  solids  is  defined  as  that 
fraction  of  a  waste  sample  (as  a  percentage 
of  the  total  sample)  from  which  no  liquid  may 
be  forced  out  by  an  applied  pressure,  as 
described  below. 

7.1.1  If  the  waste  will  obviously  yield  no 
free  liquid  when  subjected  to  pressure 
filtration  (i.e..  is  100%  solids)  proceed  to  Step 
7.4. 

7.1.2  If  the  sample  is  liquid  or  multiphasic, 
liquid/solid  separation  to  make  a  preliminary 
determination  of  percent  solids  is  required. 
This  involves  the  filtration  device  described 
in  Step  4.3.2  and  is  outlined  in  Steps  7.1.3 
through  7.1.9. 

7.1.3  Pre-weigh  the  filter  and  the 
container  that  will  receive  the  filtrate. 

7.1 .4  Assemble  the  filter  holder  and  filter 
following  the  manufacturer's  instructions. 
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Place  the  filter  on  the  support  screen  and 
secure. 

7.1.5  Weigh  out  a  representative 
subsample  of  the  waste  (100  gram  minimum) 
and  record  the  weight. 

7.1.6  Allow  slurries  to  stand  to  permit  the 
solid  phase  to  settle.  Wastes  that  settle 
slowly  may  be  centrifuged  priorto  filtration. 
Centrifugation  is  to  be  used  only  as  an  aid  to 
filtration.  If  used,  the  liquid  should  be 
decanted  and  filtered  followed  by  filtration  of 
the  solid  portion  of  the  waste  through  the 
same  filtration  system. 

7.1.7  Quantitatively  transfer  the  waste 
sample  to  the  filter  holder  (liquid  and  solid 
phases).  If  filtration  of  the  waste  at  4°  C 
reduces  the  amount  of  expressed  liquid  over 
what  would  be  expressed  at  room 
temperature  then  allow  the  sample  to  warm 
up  to  room  temperature  in  the  device  before 
filtering. 

Note. — If  waste  material  (>1%  of  original 
sample  weight)  has  obviously  adhered  to  the 
container  used  to  transfer  the  sample  to  the 
filtration  apparatus,  determine  the  weight  of 
this  residue  and  subtract  it  from  the  sample 
weight  determined  in  Step  7.1.5  to  determine 
the  weight  of  the  waste  sample  that  will  be 
filtered. 

Gradually  apply  vacuum  or  gentle  pressure 
of  1-10  psi,  until  air  or  pressurizing  gas  moves 
through  the  filler.  If  this  point  is  not  reached 
under  10  psi,  and  if  no  additional  liquid  has 
passed  through  the  filter  in  any  2-minute 
interval,  slowly  increase  the  pressure  in  10- 
psi  increments  to  a  maximum  of  50  psi.  After 
each  incremental  increase  of  10-psi,  if  the 
pressurizing  gas  has  not  moved  through  the 
niter,  and  if  no  additional  liquid  has  passed 
through  the  filter  in  any  2-minute  interval, 
proceed  to  the  next  lO-psi  increment.  When 
the  pressurizing  gas  begins  to  move  through 
the  filter,  or  when  liquid  flow  has  ceased  at 
50  psi  (i.e.,  filtration  does  not  result  in  any 
additional  filtrate  within  any  2-minute 
period),  filtration  is  stopped. 

Note. — Instantaneous  apphcation  of  high 
pressure  can  degrade  the  glass  fiber  filter  and 
may  cause  premature  plugging. 

7.1.8  The  material  in  the  filter  holder  is 
defined  as  the  solid  phase  of  the  waste,  and 
the  filtrate  is  defined  as  the  liquid  phase. 

Note. — Some  wastes,  such  as  oily  wastes 
and  some  paint  wastes,  will  obviously 
contain  some  material  that  appears  to  be  a 
liquid.  But  even  after  applying  vacuum  or 
pressure  filtration,  as  outlined  in  Step  7.1.7, 
this  material  may  not  filter.  If  this  is  the  case, 
the  material  within  the  filtration  device  is 
defined  as  a  solid.  The  original  filter  is  not  to 
be  replaced  with  a  fresh  filter  under  any 
circumstances.  Only  one  filter  is  used. 

7.1.9  Determine  the  weight  of  the  liquid 
phase  by  subtracting  the  weight  of  the  filtrate 
container  (See  Step  7.1.3)  from  the  total 
weight  of  the  filtrate-filled  container.  The 
weight  of  the  solid  phase  of  the  waste  sample 
is  determined  by  subtracting  the  weight  of  the 
liquid  phase  from  the  weight  of  the  total 
waste  sample,  as  determined  in  Step  7.1.5  or 
7.1.7.  Record  the  weight  of  the  liquid  and 
solid  phases.  Calculate  the  percent  solids  as 
follows: 


Percent  solids  = 


Weight  of  solid  (Step  7.1.9) 
Total  weight  of  waste  (Step  7.1.5  or  7.1.7) 


XlOO 


7.2    Determination  of  whether  waste  is 
liquid  or  has  insignificant  amounts  of  solid 
material:  If  the  sample  obviously  has  a 
significant  amount  of  solid  material,  the  solid 
phase  must  be  subjected  to  extraction; 
proceed  to  Step  7.3  to  determine  if  the  waste 
requires  particle-size  reduction  (and  to 
reduce  particle-size,  if  necessary).  Determine 
whether  the  waste  is  liquid  or  has 
insignificant  amounts  of  solid  material  (which 
need  not  undergo  extraction)  as  follows: 

7.2.1     Remove  the  solid  phase  and  filter 
from  the  filtration  apparatus. 


7.2.2  Dry  the  filter  and  solid  phase  at 
100±20'  C  until  two  successive  weighings 
yield  the  same  value  within  ±1%.  Record 
final  weight. 

Note. — Caution  should  be  taken  to  insure 
that  the  subject  solid  will  not  flash  upon 
heating.  It  is  recommended  that  the  drying 
oven  be  vented  to  a  hood  or  appropriate 
device. 

7.2.3  Calculate  the  percent  dry  solids  as 
follows: 


_          .    ,         ,  J         Weight  of  dry  waste  and  filter- tared  weight  of  filler 
Percent;  dry  solids  = 

Initial  weight  of  waste  (Step  7.1.5  or  7.1.1) 


ylOO 


7.2.4    If  the  percent  dry  solids  is  less  than 
0.5%,  consult  Step  6.2  and  proceed  to  Section 

8.0  if  non-volatiles  in  the  waste  are  of 
concern,  and  to  Section  9.0  if  volatiles  are  of 
interest.  In  this  case,  the  waste,  after 
filtration  is  defined  as  the  TCLP  extract.  If  the 
percent  dry  solids  is  greater  than  or  equal  to 
0.5%,  and  if  the  non-volatile  TCLP  is  to  be 
performed,  return  to  the  beginning  of  this 
Section  (7.0)  with  a  new  representative  waste 
sample,  so  that  it  can  be  determined  if 
particle-size  reduction  is  necessary  (Step  7.3), 
and  so  that  the  appropriate  extraction  fluid 
may  be  determined  (Step  7.4)  on  a  fresh 
portion  of  the  solid  phase  of  the  waste.  If 
only  the  volatile  TCLP  is  to  be  performed,  see 
the  Note  in  Step  7.4. 

7.3  Determination  of  whether  the  wastes 
requires  particle-size  reduction  (particle-size 
is  reduced  during  this  Step):  Using  the  solid 
portion  of  the  waste,  evaluate  the  solid  for 
particle-size.  If  the  solid  has  a  surface  area 
per  gram  of  material  equal  to  or  greater  than 

3.1  cm  *,  or  is  smaller  than  1  cm  in  its 
narrowest  dimension  (e.g.,  is  capable  of 
passing  through  a  9.5-mm  {0.375-inch) 
standard  sieve),  particle-size  reduction  is  not 
required  (proceed  to  Step  7.4).  If  the  surface 
area  is  smaller  or  the  particle-size  larger  than 
described  above,  the  solid  portion  of  the 
waste  is  prepared  for  extraction  by  crushing, 
cutting,  or  grinding  the  waste  to  a  surface 
area  or  particle-size  as  described  above. 

Note. — Surface  area  requirements  are 
meant  for  filamentous  (e.g.,  paper,  cloth)  and 
similar  waste  materials.  Actual  measurement 
of  surface  area  is  not  required;  nor  is  it 
recommended. 

7.4  Determination  of  appropriate 
extraction  fluid:  If  the  solid  content  is  greater 
than  at  equal  to  0.5%  of  the  waste  and  if 
TCLP  extraction  for  non-volatile  constituents 
will  take  place  (Section  8.0),  determination  of 
the  appropriate  fluid  (Step  5.8)  to  use  for  the 
non-volatifes  extraction  is  periformed  as 
follows. 


Note.— TCLP  extraction  for  volatile 
constituents  entails  using  only  extraction 
fluid  «1  (Step  5.6.1).  Therefore,  if  TCLP 
extraction  for  non-volatiles  extraction  is  not 
required,  proceed  to  section  9.0. 

7.4.1  Weigh  out  a  small  subsample  of  the 
solid  phase  of  the  waste,  reduce  the  solid  (if 
necessary)  to  a  particle-size  of  approximately 
1mm  in  diameter  or  less,  and  transfer  5.0 
grams  of  the  solid  phase  of  the  wa.ste  to  a 
500-mL  beaker  of  Erienmeyer  flask. 

7.4.2  Add  96.5  mL  of  reagent  water 
(ASTM  Type  II)  to  the  beaker,  cover  with  a 
watchglass,  and  stir  vigorously  for  5  minutes 
using  a  magnetic  stirrer.  Measure  and  record 
the  pH.  If  the  pH  is  <5.0,  extraction  fluid  -1 
is  used.  Proceed  to  Section  8.0. 

7.4.3  If  the  pH  from  Step  7.4.2  is  >  5.0.  add 
3.5  mL  1.0  N  HCI.  slurry  briefly,  cover  with  a 
watchglass.  heat  to  50  "C,  and  hold  at  50  "C 
for  10  minutes. 

7.4.4  Let  the  solution  cool  to  room 
temperature  and  record  the  pH.  If  the  pH  is 
<5.0,  use  extraction  fluid  «1.  If  the  pH  is 

>  5.0.  use  extraction  fluid  «2.  Proceed  to 
Section  8.0. 

7.5    The  sample  of  waste  used  for 
performance  of  this  Section  shall  not  be  used 
any  further.  Other  samples  of  the  waste  [see 
Step  6.2)  should  be  employed  for  the  Section 
8,0  and  9.0  extractions. 

8.0    PROCEDURE  WHEN  VOLATILES  ARE 
NOT  INVOLVED 

Although  a  minimum  sample  size  of  100 
grams  (solid  and  liquid  phases)  is  required,  a 
larger  sample  size  may  be  more  appropriate. 
depending  on  the  solids  content  of  the  waste 
sample  (percent  solids,  see  Step  7.1),  whether 
the  initial  liquid  phase  of  the  waste  will  be 
miscible  with  the  aqueous  extract  of  the 
solid,  and  whether  inorganics,  semivolatile 
organics,  pesticides,  and  herbicides  are  all 
analytes  of  concern.  Enough  solids  should  be 
generated  for  extraction  such  that  the  volume 


I 


I 
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of  TCLP  extract  will  be  sufficient  to  support 
all  of  the  analyses  required.  If  the  amount  of 
extract  generated  by  the  performance  of  a 
single  TCLP  extraction  will  not  be  sufficient 
to  perform  all  of  the  analyses  to  be 
conducted,  it  is  recommended  that  more  than 
one  extraction  be  performed  and  that  the 
extracts  from  each  extraction  be  combined 
and  then  aliquoted  for  analysis. 

8.1  If  the  waste  will  obviously  yield  no 
liquid  when  subjected  to  pressure  filtration 
(i.p    is  iO(W  sol'H,  see  Step  7.1),  weigh  out  a 
representative  subsample  of  the  waste  (100 
gram  minimum)  and  proceed  to  Step  8.9. 

8.2  If  the  sample  is  liquid  or  multiphasic, 
liquid/solid  separation  is  required.  This 
involves  the  filtration  device  described  in 
Step  4.3.2  and  is  outlined  in  Steps  8.3  to  8.8. 

8.3  Pre-weigh  the  container  that  will 
receive  the  filtrate. 

8.4  Assemble  the  filter  holder  and  filter 
following  the  manufacturer's  instructions. 
Place  the  filter  on  the  support  screen  and 
secure.  Acid  wash  the  filter  if  evaluating  the 
mobility  of  metals  (See  Step  4.4). 

Note. — Acid  washed  filters  may  be  used  for 
all  non-volatile  extractions  even  when  metals 
are  not  of  concern. 

8.5  Weigh  out  a  representative  subsample~ 
of  the  waste  (110  gram  minimum)  and  record 
the  weight.  If  the  waste  was  shown  to  contain 
<0.5%  dry  solids  (Step  7.2),  the  waste,  after 
filtration  is  defined  as  the  TCLP  extract. 
Therefore,  enough  of  the  sample  should  be 
filtered  so  that  the  amount  of  filtered  liquid 
will  support  all  of  the  analyses  required  of 

the  TCLP  extract.  For  wastes  containing 
>0.5%  dry  solids  (Steps  7.1  or  7.2),  use  the 
percent  solids  information  obtained  in  Step 
7.1  to  determine  the  optimum  sample  size  (100 
gram  minimum)  for  filtration.  Enough  solids 
should  be  generated  after  filtration  to  support 
the  analyses  to  be  performed  on  the  TCLP 
extract. 

8.6  Allow  slurries  to  stand  to  permit  the 
solid  phase  to  settle.  Wastes  that  settle 
slowly  may  be  centrifuged  prior  to  filtration. 
Centrifugation  is  to  be  used  only  as  an  aid  to 
filtration.  If  used,  the  liquid  should  be 
decanted  and  filtered  followed  by  filtration  of 
the  solid  portion  of  the  waste  through  the 
same  filtration  system. 

8.7  Quantitatively  transfer  the  waste 
sample  (liquid  and  solid  phases)  to  the  filter 
holder  (see  Step  4.3.2).  If  filtration  of  the 
waste  at  4"  C  reduces  the  amount  of 
expressed  liquid  over  what  would  be 
expressed  at  room  temperature,  then  allow 
the  sample  to  warm  up  to  room  temperature 
in  the  device  before  filtering. 

Note.— If  waste  material  (>1%  of  the 
original  sample  weight)  has  obviously 
adhered  to  the  container  used  to  transfer  the 
sample  to  the  filtration  apparatus,  determine 
the  weight  of  this  residue  and  subtract  it  from 
the  sample  weight  determined  in  Step  8.5,  to 
determine  the  weight  of  the  waste  sample 
that  will  be  filtered. 

Gradually  apply  vacuum  or  gentle  pressure 
of  1-10  psi,  until  air  or  pressurizing  gas  moves 
through  the  filter.  If  this  point  is  not  reached 
under  10  psi.  and  if  no  additional  liquid  has 
passed  through  the  filter  in  any  2-minute 
interval,  slowly  increase  the  pressure  in  10- 
psi  increments  to  maximum  of  50  psi.  After 
each  incremental  increase  of  10  psi,  if  the 


pressurizing  gas  has  not  moved  through  the 
filter,  and  if  no  additional  liquid  has  passed 
through  the  filter  in  any  2-minule  interval, 
proceed  to  the  next  10-psi  increment.  When 
the  pressurizing  gas  begins  to  move  through 
the  filter,  or  when  the  liquid  flow  has  ceased 
at  50  psi  (i.e.,  filtration  does  not  result  in  any 
additional  filtrate  within  a  2-minute  period], 
filtration  is  stopped. 

Note. — Instantaneous  application  of  high 
pressure  can  deyade  the  glass  fiber  filter  and 
may  cause  premature  plugging. 

8.8    The  material  in  the  filter  holder  is 
defmed  as  the  solid  phase  of  the  waste,  and 
the  filtrate  is  defined  as  the  liquid  phase. 
Weigh  the  filtrate.  The  liquid  phase  may  now 
be  either  analyzed  (see  Step  8.13)  or  stored  at 
4  'C  until  time  of  analysis. 

Note. — Some  wastes,  such  as  oily  wastes 
and  some  paint  wastes,  will  obviously 
contain  some  material  that  appears  to  be  a 
liquid.  But  even  after  applying  vacuum  or 
pressure  filtration,  as  outlined  in  Step  8.7,  this 
material  may  not  filter.  If  this  is  the  case,  the 
material  within  the  filtration  device  defined 
as  a  solid  and  is  carried  through  the 
extraction  as  a  solid.  The  original  filter  is  not 
to  be  replaced  with  a  fresh  filter  under  any 
circumstances.  Only  one  the  filter  is  used. 


8.9  If  the  waste  contains  <0.5%  dry  solids 
(see  Step  7.2),  proceed  to  Step  8.13.  If  the 
waste  contains  >0.h%  dry  solids  (see  Step  7.1 
or  7.2),  and  if  particle-size  reduction  of  the 
solid  was  needed  in  Step  7.3,  proceed  to  Step 
8.10.  If  particle-size  reduction  was  not 
required  in  Step  7.3,  quantitatively  transfer 
the  solid  material  into  the  extractor  vessel, 
including  the  filter  used  to  separate  the  initial 
liquid  from  the  solid  phase.  Proceed  to  Step 
8.11. 

8.10  The  solid  portion  of  the  waste  is 
prepared  for  extraction  by  crushing,  cutting, 
or  grinding  the  waste  to  a  surface  area  of 
particle-size  as  described  in  Step  7.3.  When 
the  surface  area  of  particle-size  has  been 
appropriately  altered,  quantitatively  transfer 
the  solid  material  into  the  extractor  vessel, 
including  the  filter  used  to  separate  the  initial 
liquid  from  the  solid  phase. 

Note. — Sieving  of  the  waste  through  a  sieve 
that  is  not  Teflon  coated  should  not  be  done 
due  to  avoid  possible  contamination  of  the 
sample.  Surface  area  requirements  are  meant 
for  filamentous  (e.g.,  paper,  cloth)  and  similar 
waste  materials.  Actual  measurement  of 
surface  area  is  not  recommended. 

8.11  Determine  the  amount  of  extraction 
fiuid  to  add  to  the  extractor  vessel  as  follows: 


Weight  of  extraction  fluid  = 


20x%  solids  (Step  7.1)  X  weight  of  waste  filtered  (Step 
8.5  or  8.7) 

100 


Slowly  add  this  amount  of  appropriate 
extraction  fluid  (»ee  Step  7.4)  to  the  extractor 
vessel.  Close  the  extractor  bottle  tightly  (it  is 
recommended  that  Teflon  tape  be  used  to 
ensure  a  tight  seal),  secure  in  rotary  extractor 
device,  and  rotate  at  30±2  rpm  for  18±2 
hours.  Ambient  temperature  (i.e..  temperature 
of  room  in  which  extraction  is  to  take  place] 
shall  be  maintained  at  22±3  'C  during  the 
extraction  period. 

Note. — As  agitation  continues,  pressure 
may  build  up  witbin  the  extractor  bottle  for 
some  types  of  wastes  (e.g.,  limed  or  calcium 
carbonate  containing  waste  may  evolve 
gases  such  as  carbon  dioxide).  To  relieve 
excess  pressure,  the  extractor  bottle  may  be 
periodically  opened  (e.g.,  after  15  minutes,  30 
minutes,  and  1  hour)  and  vented  into  a  hood. 

8.12  Following  the  18±2  hour  extraction, 
the  material  in  the  extractor  vessel  is 
separated  into  its  component  liquid  and  solid 
phases  by  filtering  through  a  new  glass  fiber 
filter,  as  outlined  in  Step  8.7.  For  final 
filtration  of  the  TCLP  extract,  the  glass  fiber 
filter  may  be  changed,  if  necessary,  to 
facilitate  filtration.  Filter(s)  shall  be  acid- 
washed  (see  Step  4.4)  if  evaluating  the 
mobility  of  metala. 

8.13  The  TCLP  extract  is  now  prepared  as 
follows: 

8.13.1  If  the  waste  contained  no  initial 
liquid  phase,  the  filtered  liquid  material 
obtained  from  Step  8.12  is  defined  as  the 
TCLP  extract.  Proceed  to  Step  8.14. 

8.13.2  If  compatible  (e.g.,  multiple  phases 
will  not  result  on  combination),  the  filtered 
liquid  resulting  from  Step  8.12  is  combined 
with  the  initial  liquid  phase  of  the  waste  as 


obtained  in  Step  8.7.  This  combined  liquid  is 
defined  as  the  TCLP  extract.  Proceed  to  Step 
8.14. 

8.13.3    If  the  initial  liquid  phase  of  the 
waste,  as  obtained  from  Step  8.7,  is  not  or 
may  not  be  compatible  with  the  filtered  liquid 
resulting  from  Step  8.12.  these  liquids  are  not 
combined.  These  liquids,  collectively  defined 
as  the  TCLP  extract,  are  analyzed  separately, 
and  the  results  are  combined  mathematically. 
Proceed  to  Step  8.14. 

8.14    Following  collection  of  the  TCLP 
extract,  it  is  recommended  that  the  pH  of  the 
extract  be  recorded.  The  extract  should  be 
immediately  aliquoted  for  analysis  and 
properiy  preserved  (metals  aliquots  must  be 
acidified  with  nitric  acid  to  pH  <2;  all  other 
aliquots  must  be  stored  under  refrigeration 
(4  "O  until  analyzed).  The  TCLP  extract  shall 
be  prepared  and  analyzed  according  to 
appropriate  analytical  methods.  TCLP 
extracts  to  be  analyzed  for  metals,  other  than 
mercury,  shall  be  acid  digested.  If  the 
individual  phases  are  to  be  analyzed 
separately,  determine  the  volume  of  the 
individual  phases  (to  ±0.5%),  conduct  the 
appropriate  analyses,  and  combine  the 
results  mathematically  by  using  a  simple 
volume-weighted  average: 


Final  Analyte  _    (V.HC.)^(V,)(C) 
Concentration  ,,     ,, 

Vi-(-Vi 
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where: 

Vi  =The  volume  of  the  first  phase  (L). 

Ci  =The  concentration  of  the  contaminant  of 

concern  in  the  first  phase  (mg/L). 
Vi=The  volume  of  the  second  phase  (L). 
Ci=The  concentration  of  the  contaminant  of 

concern  in  the  second  phase  (mg/L). 
8.15    The  contaminant  concentrations  in 
the  TCLP  extract  are  compared  with  the 
thresholds  identified  in  the  appropriate 
regulations.  Refer  to  Section  10.0  for  quality 
assurance  requirements. 

9.0    PROCEDURE  WHEN  VOLATILES  ARE 
INVOLVED 

The  ZHE  device  is  used  to  obtain  TCLP 
extracts  for  volatile  analysis  only.  Extract 
resulting  from  the  use  of  the  ZHE  shall  not  be 
used  to  evaluate  the  mobility  of  non-volatile 
analytes  (e.g..  metals,  pesticides,  etc.). 

The  ZHE  device  has  approximately  a  500- 
mL  internal  capacity.  Although  a  minimum 
sample  size  of  100  grams  was  required  in  the 
Section  8.0  procedure,  the  ZHE  can  only 
accommodate  a  maximum  of  25  grams  of 
solid  (defined  as  that  fraction  of  a  sample 
from  which  no  liquid  (additional)  may  be 
forced  out  by  an  applied  pressure  of  50  psi). 
due  to  the  need  to  add  an  amount  of 
extraction  fluid  equal  to  20  times  the  weight 
of  the  solid  phase. 

The  ZHE  is  charged  with  sample  only  once 
and  the  device  is  not  opened  until  the  final 
extract  (of  the  solid)  has  been  collected. 
Repeated  filling  of  the  ZHE  of  obtain  25 
grams  of  soUd  is  not  permitted.  The  initial 
filtrate  should  be  weighed  and  then  stored  at 
4  "C  until  either  analyzed  or  recombined  with 
the  final  extract  of  the  solid. 

Although  the  following  procedure  allows 
for  particle-size  reduction  during  the  conduct 
of  the  procedure,  this  could  result  in  the  loss 
of  volatile  compounds.  If  possible  (e.g., 
particle-size  may  be  reduced  easily  by 
crumbling),  particle-size  reduction  (See  Step 
9.2)  should  be  conducted  on  the  sample  as  it 
is  being  taken.  If  necessary,  particle-size 
reduction  may  be  conducted  during  the 
procedure. 

In  carrying  out  the  following  steps,  do  not 
allow  the  waste,  the  initial  liquid  phase,  or 
the  extract  to  be  exposed  to  the  atmosphere 
for  any  more  time  than  is  absolutely 
necessary.  Any  manipulation  of  these 
materials  should  be  done  when  cold  (4*  C)  to 
minimize  loss  of  volatiles. 

9.1    Pre-weigh  the  (evacuated)  container 
which  will  receive  the  filtrate  (See  Step  4.6), 
and  set  aside.  If  using  a  TEDLAR*  bag,  all 
liquid  must  be  expressed  from  the  device, 
whether  it  be  for  the  initial  or  final  liquid/ 
solid  separation,  and  an  aliquot  taken  from 
the  liquid  in  the  bag.  for  analysis.  The 
containers  listed  in  Step  4.6  are 
recommended  for  use  under  the  following 
conditions. 

9.1.1  If  a  waste  contains  an  aqueous 
liquid  phase  or  if  the  waste  does  not  contain 
a  significant  amount  of  non-aqueous  liquid 
(i.e..  <\%  of  total  waste),  the  TEDLAR*  bag 
should  be  used  to  collect  and  combine  the 
initial  liquid  and  solid  extract.  The  syringe  is 
not  recommended  in  these  cases. 

9.1.2  If  a  waste  contains  a  significant 
amount  of  non-aqueous  initial  liquid  phase 
(i.e..  >1%  of  total  waste),  the  syringe  or  the 
TEDLAR*  bag  may  be  used  for  both  the 


initial  solid/liquid  separation  and  the  final 
extract  filtration.  However,  analysts  should 
use  one  or  the  other,  not  both. 

9.1.3    If  the  waste  contains  no  initial  liquid 
phase  (is  100%  solid)  or  has  no  significant 
solid  phase  (is  100%  liquid),  either  the 
TEDLAR*  bag  or  the  syringe  may  be  used.  If 
the  syringe  is  used,  discard  the  first  5  mL 
liquid  expressed  from  the  device.  The 
remaining  aliquots  are  used  for  analysis. 

9.2  Place  the  ZHE  piston  within  the  body 
of  the  ZHE  (it  may  be  helpful  first  to  moisten 
the  piston  O-rings  slightly  with  estraction 
fluid).  Adjust  the  piston  within  the  ZHE  body 
to  a  height  that  will  minimize  the  distance  the 
piston  will  have  to  move  once  the  ZHE  is 
charged  with  sample  (based  upon  sample  size 
requirements  determined  from  Section  9.0. 
Step  7.1  and/or  7.2).  Secure  the  gas  inlet/ 
outlet  flange  (bottom  flange)  onto  the  ZHE 
body  in  accordance  with  the  manufacturer's 
instructions.  Secure  the  glass  fiber  filter 
between  the  support  screens  and  set  aside. 
Set  liquid  inlet/outlet  flange  (top  flange) 
aside. 

9.3  If  the  waste  is  100%  solid  (see  Step 
7.1),  weigh  out  a  representative  subsample 
(25  gram  maximum)  of  the  waste,  record 
weight,  and  proceed  to  Step  9.5. 

9.4  If  the  waste  was  shown  to  contain 
<0.5%  dry  solids  (Step  7.2).  the  waste,  after 
filtration  is  defined  as  the  TCLP  extract. 
Enough  of  the  sample  should  be  filtered  so 
that  the  amount  of  filtered  liquid  will  support 
all  of  the  volatile  analyses  required.  For 
wastes  containing  >0.5%  dry  solids  (Steps  7.1 
and/or  7.2),  use  the  percent  solids 
information  obtained  in  Step  7.1  to  determine 
the  optimum  sample  size  to  charge  into  the 
ZHE.  The  appropriate  sample  size 
recommended  is  as  follows: 

9.4.1  For  wastes  containing  <5%  solids 
(see  Step  7.1),  weigh  out  a  representative  500 
gram  sample  or  waste  and  record  the  weight. 

9.4.2  For  wastes  containing  >5%  solids 
(see  Step  7.1),  the  amount  of  waste  to  charge 
Into  the  ZHE  is  determined  as  follows: 


Weight  of 
waste  to  charae    = 
ZHE 


25 


%  solids  (Step 
7.1) 


XlOO 


Weigh  out  a  representative  subsample  of 
the  waste  of  the  appropriate  size  and  record 
the  weight. 

9.5  If  particle-size  reduction  of  the  solid 
portion  of  the  waste  was  required  in  Step  7.3. 
proceed  to  Step  9.6.  If  particle-size  reduction 
was  not  required  in  Step  7.3,  proceed  to  Step 
9.7. 

9.6  The  waste  is  prepared  for  extraction 
by  crushing,  cutting,  or  grinding  the  solid 
portion  of  the  waste  to  a  surface  area  or 
particle-size  as  described  in  Step  7.3.  Wastes 
and  appropriate  reduction  equipment  should 
be  refrigerated,  if  possible,  to  4  'C  prior  to 
particle-size  reduction.  The  means  used  to 
effect  particle-size  reduction  must  not 
generate  heat  in  and  of  itself  If  reduction  of 
the  solid  phase  of  the  waste  is  necessary, 
exposure  of  the  waste  to  the  atmosphere 
should  be  avoided  to  the  extent  possible. 

Note. — Sieving  of  the  waste  is  not 
recommended  due  to  the  possibility  that 


volatiles  may  be  lost.  The  use  of  an 
appropriately  graduated  ruler  is 
recommended  as  an  acceptable  alternative. 
Surface  area  requirements  are  meant  for 
filamentous  (e.g.,  paper,  cloth)  and  similar 
waste  materials.  Actual  measurement  of 
surface  area  is  not  recommended. 

When  the  surface  area  or  particle-size  has 
been  appropriately  altered,  proceed  to  Step 
9.7. 

9.7    Waste  slurries  need  not  be  allowed  to 
stand  to  permit  the  solid  phase  to  settle. 
Wastes  that  settle  slowly  shall  not  be 
centrifuged  prior  to  filtration. 

98    Quantitatively  transfer  the  entire 
sample  (liquid  and  solid  phases)  quickly  to 
the  ZHE.  Secure  the  filter  and  support 
screens  into  the  top  flange  of  the  device  and 
secure  the  top  flange  to  the  ZHE  body  in 
accordance  with  the  manufacturer's 
instructions.  Tighten  all  ZHE  fittings  and 
place  the  device  in  the  vertical  position  (gas 
inlet/outlet  flange  on  the  bottom).  Do  not 
attach  the  extraction  collection  device  to  the 
top  plate. 

Note.— If  waste  material  (>1%  of  original 
sample  weight)  has  obviously  adhered  to  the 
container  used  to  transfer  the  sample  to  the 
ZHE.  determine  the  weight  of  this  residue 
and  subtract  it  from  the  sample  weight 
determined  in  Step  9.4,  to  determine  the 
weight  of  the  waste  sample  that  will  be 
filtered. 

Attach  a  gas  line  to  the  gas  inlet/outlet 
valve  (bottom  flange)  and,  with  the  liquid 
inlet/outlet  valve  (top  flange)  open,  begin 
applying  gentle  pressure  of  1-10  psi  (or  more 
if  necessary)  to  force  all  headspace  (into  a 
hood)  slowly  out  of  the  ZHE  device.  At  the 
first  appearance  of  liquid  from  the  liquid 
inlet/outlet  valve,  quickly  close  the  valve  and 
discontinue  pressure.  If  filtration  of  the  waste 
at  4'C  reduces  the  amount  of  expressed  liquid 
over  what  would  be  expressed  at  room 
temperature,  then  allow  the  sample  to  warm 
up  to  room  temperature  in  the  device  before 
filtering.  If  the  waste  is  100%  solid  (see  Step 
7.1).  slowly  increase  the  pressure  to  a 
maximum  of  50  psi  to  force  most  of  the 
headspace  out  of  the  device  and  proceed  to 
Step  9.12. 

9.9    Attach  the  evacuated  pre-weighed 
filtrate  collection  container  to  the  liquid 
inlet/outlet  valve  and  open  the  valve.  Begin 
applying  gentle  pressure  of  1-10  psi  to  force 
the  liquid  phase  into  the  filtrate  collection 
container.  If  no  additional  liquid  has  passed 
through  the  filter  in  any  2-minule  interval, 
slowly  increase  the  pressure  in  10-psi 
increments  to  a  maximum  of  50  psi.  After 
each  incremental  increase  of  10  psi.  if  no 
additional  liquid  has  passed  through  the  filter 
in  any  2-minute  interval,  proceed  lo  the  next 
10-psi  increment.  When  liquid  flow  has 
ceased  such  that  continued  pressure  filtration 
at  50  psi  does  not  result  in  any  additional 
filtrate  within  any  2-minute  period,  filtration 
is  stopped.  Close  the  liquid  inlet/outlet  valve, 
discontinue  pressure  to  the  piston,  and 
disconnect  the  filtrate  collection  container. 

Nole. — Instantaneous  application  of  high 
pressure  can  degrade  the  glass  fiber  filler  and 
may  cause  premature  plugging. 
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9.10  The  material  n  the  ZHE  is  defined  as 
the  solid  phase  of  the  waste  and  the  filtrate  is 
defined  as  the  liquid  phase. 

Note. — Some  wastes,  such  as  oily  wastes 
and  some  paint  wastes,  will  obviously 
contain  some  material  that  appears  to  be  a 
liquid.  But  even  after  applying  pressure 
filtration,  this  material  will  not  filter.  If  this  is 
the  case,  the  material  within  the  filtration 
device  is  defined  as  a  solid  and  is  carried 
through  the  TCLP  extraction  as  a  solid. 


If  the  original  waste  contained  <0.5%  dry 
solids  [see  Step  7.2).  this  filtrate  is  defined  as 
the  TCLP  extract  and  is  analyzed  directly. 
Proceed  to  Step  9.15. 

9.11     TTie  liquid  phase  may  now  be  either 
analyzed  immediately  (see  Steps  9.13  through 
9.15)  or  stored  at  4  'C  under  minimal 
headspace  conditions  until  time  of  analysis. 
The  weight  of  extraction  fluid  «1  to  add  to 
the  ZHE  is  determined  as  follows: 


Weight  of 

extraction 

fluid 


20%  solids  (Step 

7.1)  X weight  of  waste 

filtered  (Step  9.4  or  9.8j 


9.12  The  following  steps  detail  how  to 
add  the  appropriate  amount  of  extraction 
fluid  to  the  solid  material  within  the  ZHE  and 
agitation  of  the  ZHE  vessel.  Extraction  fluid 
^1  is  used  in  all  cases  (see  Step  5.6). 

9.12.1  With  the  ZHE  in  the  vertical 
position,  attach  a  line  from  the  extraction 
fluid  reservior  to  the  liquid  inlet/outlet  valve. 
The  line  used  shall  contain  fresh  extraction 
fluid  and  should  be  preflushed  with  fluid  to 
eliminate  any  air  pockets  in  the  line.  Release 
gas  pressure  on  the  ZHE  piston  (from  the  gas 
inlet/outlet  valve),  open  the  liquid  inlet/ 
outlet  valve,  and  begin  transferring  extraction 
fluid  (by  pumping  or  similar  means)  into  the 
ZHE.  Continue  pumping  extraction  fluid  into 
the  ZHE  until  the  appropriate  amount  of  fluid 
has  been  introduced  into  the  device. 

9.12.2  After  the  extraction  fluid  has  been 
added,  immediately  dose  the  liquid  inlet/ 
outlet  valve  and  disconnect  the  extraction 
fluid  line.  Check  the  ZHE  to  ensure  that  all 
valves  are  in  their  closed  positions. 
Physically  rotate  the  device  in  an  end-over- 
end  fashion  2  or  3  times.  Reposition  the  ZHE 
in  the  vertical  position  with  the  liquid  inlet/ 
outlet  valve  on  top.  Put  5-10  psi  behind  the 
piston  (if  necessary)  and  slowly  open  the 
liquid  inlet/outlet  valve  to  bleed  out  any 
headspace  (into  a  hood)  that  may  have  been 
introduced  due  to  the  addition  of  extraction 
fluid.  This  bleeding  shall  be  done  quickly  and 
shall  be  stopped  at  the  first  appearance  of 
liquid  from  the  valve.  Re-pressurize  the  ZHE 
with  5-10  psi  and  check  all  ZHE  fittings  to 
ensure  that  they  are  closed. 

9.12.3  FHace  the  ZHE  in  the  rotary 
extractor  apparatus  (if  it  is  not  already  there) 
and  rotate  the  ZHE  at  30±2  rpra  for  18±2 
hours.  Ambient  temperature  (i.e.,  temperature 
of  room  in  which  extraction  is  to  occur]  shall 
be  maintained  at  22±3  °C  during  agitation. 

9.13  Following  the  18±2  hour  agitation 
period,  check  the  pressure  behind  the  ZHE 
piston  by  quickly  opening  and  closing  the  gas 
inlet/outlet  valve  and  noting  the  escape  of 
gas.  If  the  pressure  has  not  been  maintained 
(i.e..  no  gas  release  observed),  the  device  is 
leaking.  Check  the  ZHE  for  leaking  as 
specified  in  Step  4.2.1,  and  redo  the 
extraction  with  a  new  sample  of  waste.  If  the 
pressure  within  the  device  has  been 
maintained,  the  material  in  the  extractor 
vessel  is  once  again  separated  mto  its 
component  liquid  and  solid  phases.  If  the 
waste  contained  an  initial  liquid  phase,  the 


H» 


liquid  may  be  filtered  directly  into  the  same 
filtrate  collection  container  (i.e.,  TEDLAR" 
bag)  holding  the  initial  liquid  phase  of  the 
waste,  unless  doing  so  would  create  multiple 
phases,  or  unless  there  is  not  enough  volume 
left  within  the  filtrate  collection  container.  A 
separate  filtrate  collection  container  must  be 
used  in  these  cases.  Filter  through  the  glass 
fiber  filter,  using  the  ZHE  device  as  discussed 
in  Step  9.9.  All  extract  shall  be  filtered  and 
collected  in  the  TEDLAR"  bag  is  used,  if  the 
extract  is  multiphasic,  or  if  the  waste 
contained  an  initial  liquid  phase  (see  Steps 
4.6  and  9.1). 

Note. — An  in-line  glass  fiber  filter  may  be 
used  to  filter  the  material  within  the  ZHE 
when  it  is  suspected  that  the  glass  fiber  filter 
has  been  ruptured. 

9.14  If  the  original  waste  contained  no 
initial  liquid  phase,  the  filtered  liquid 
material  obtained  from  Step  9.13  is  defined  as 
the  TCLP  extract.  If  the  waste  contained  in 
initial  liquid  phase,  the  filtered  liquid 
material  obtained  from  Step  9.13  and  the 
initial  liquid  phase  (Step  9.9)  are  collectively 
defined  as  the  TCLP  extract. 

9.15  Following  collection  of  the  TCLP 
extract,  the  extract  should  be  immediately 
aliquoted  for  analysis  and  stored  with 
minimal  headspace  at  4  °C  until  analyzed. 
The  TCLP  extract  will  be  prepared  and 
analyzed  according  to  the  appropriate 
analytical  methods.  If  the  individual  phases 
are  to  be  analyzed  separately  (i.e.,  are  not 
miscible],  determine  the  volume  of  the 
individual  phases  (to  ±0.5%).  conduct  the 
appropriate  analyses,  and  combine  the 
results  mathematically  by  using  a  simple 
volume-weighted  average: 


Final  Analyte 
Concentration 


tV.)(C.)-K(V,)(C) 
V,-|-V, 


where: 

V,  =The  volume  of  the  first  phases  (L). 

Ci  =The  concentration  of  the  contaminant  of 

concern  in  the  first  phase  (mg/L). 
V2  =  The  volume  of  the  second  phase  (L). 
Ci  =  The  concentration  of  the  contaminant  of 

concern  in  the  second  phase  (mg/L). 
9.16    The  contaminant  concentrations  in 
the  TCLP  extract  are  compared  with  the 
thresholds  identified  in  the  appropriate 
regulations.  Refer  to  Section  10.0  for  qualify 
assurance  requirements. 


10.0    QUALITY  ASSURANCE 
REQUIREMENTS 

10.1  AH  data,  including  quabty  assurance 
data,  should  be  maintained  and  available  for 
reference  or  inspection, 

10.2  A  minimum  of  one  blank  (extraction 
fluid  «1)  for  every  10  extractions  that  have 
been  conducted  in  an  extraction  vessel  shall 
be  employed  as  a  check  to  determine  if  any 
memory  effects  from  the  extraction 
equipment  are  occurring. 

10.3  For  each  analytical  batch  (up  to 
twenty  samples),  it  is  recommended  that  a 
matrix  spike  be  performed.  Addition  of 
matrix  spikes  should  occur  once  the  TCLP 
extract  has  been  generated  (i.e.,  should  not 
occur  prior  to  performance  of  the  TCLP 
procedure).  The  purpose  of  the  matrix  spike 
is  to  monitor  the  adequacy  of  the  analytical 
methods  used  on  the  TCLP  extract  and  fw 
determining  if  matrix  interferences  exist  in 
analyte  detection. 

10.4  All  quality  control  measures 
described  in  the  appropriate  analytical 
methods  shall  be  followed. 

10.5  The  method  of  standard  addition 
shall  be  employed  for  each  analyte  if:  1) 
recovery  of  the  compound  from  the  TCLP 
extract  is  not  between  50  and  150%,  or  2)  if 
the  concentration  of  the  constituent  measured 
in  the  extract  is  within  20%  of  the  appropriate 
regulatory  threshold.  If  more  than  one 
extraction  is  being  nm  on  samples  of  the 
same  waste  (up  to  twenfly  samples),  the 
method  of  standard  addition  need  be  applied 
only  once  and  the  percent  recoveries  applied 
to  the  remainder  of  the  extractions. 

10.6  Samples  must  undergo  TCLP 
extraction  within  the  following  time  period 
after  sample  receipt:  Volatiles,  14  days;  Semi- 
Volatiles,  40  days;  Mercury,  28  days;  and 
other  Metals,  180  days.  Extraction  of  the  solid 
portion  of  the  waste  should  be  inifiated  as 
soon  as  possible  following  initial  solid/liquid 
separation.  TCLP  extracts  shall  be  analyzed 
after  generation  and  preservation  within  the 
following  periods:  Volatiles.  14  days;  Semi- 
Volatiles.  40  days;  Mercury.  28  days;  and 
other  Metals.  180  days. 

Table  1 .— V0LATIL6  CONTAMtNANTS  ' 


Compound 


CAS  No 


Acetone 

67-64-1 

n-Butyl  alcohot 

Cartxjn  disuKide  

71-36-6 
75-15-0 

Carbon  telrachtonde 

56-23-5 

Cniorobenzene , 

Methylene  chlonde 

75  09-2 

Methyl  ethyl  ketone , 

78-93-3 

Methyl  isobuty)  ketone „. 

Tetrachkxoethylene 



108-10-1 

Toluene 

108-88-3 

1 .1 .1  -Tnchlofoethana 

Tnchtoroethylene 

71-55-6 
79  01-6 

Tnchlorofluoromethane 

75-gg_l 

Xylene 

'  Includes  compounds  identifed  in  the  Land  Dispoaal  Re- 
stnctons  Rule  If  any  or  all  ot  these  compounds  are  ol 
concern,  ttte  zero-heedapace  odractor  veaaal  maN  be  used 
It  other  (non-volatile)  compounds  are  ol  cotKern.  the  con- 
ventional bottle  extractor  shati  Be  used. 
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Table  2— Suitable  Rotary  Agitation 
Apparatus  ' 


Company 

Location 

Model 

Associated  Design 

and 

Manufacturing 

Company 
Lars  Lande 

Manfactunng 
IRA  Machine  Shop 
^  and  Laboratory 
EPRI  Extractor , 
REXNORD 

Alexandria,  VA 
(703)  549-5999 

Whitrrxxe  Lake,  Ml 
(313)449-4116 

Santurce,  PR 
(809)  752-4004 

Milwaukee.  Wl 
(414)  643-2850. 

4-vessel  device,  6- 
vessel  device 

10-vessel  device, 
5-vessel  device 
16-vessel  device 

6-vessel  device' 
6-vessel  device 

Table  2  —Suitable  Rotary  Agitation 
Apparatus  '—Continued 


Company 

Location 

Model 

Analytical  Testing 
and  Consulting 
Services,  Inc 

Wamngton,  PA 
(215)  343-4490 

4-vesse(  device 

'  Any  device  that  rotates  the  extraction  vessel  in  an  end- 
over-end  lashKW  at  30  -  2  rpn,  «  acceptable 
ml^^^^T^  *^?  *****  "^  ^^^^'   rt  «  not  comrrwrcally 
de,S^s  '**"*  retrolitting  to  accommodate  ZHE 


Table  3.— Suitable  Zero-Headspace  Extractor  Vessels 


Company 


Associated  Design  S  Manufacturing  CIo 

Millipore  Corp 

Analytical  Testing  &  Consulting  Services,  Inc 


Location 


Alexandria.  VA,  (703)  549-5999 

Bedford,  MA,  (800)  225-3384 

Wamngton,  PA.  (215)  343-4490.. 


Model  fVo 


3740-ZHe,  Gas  Pressure  Device 
SD1  P581  C5,  Gas  Pressure  Device 
CI02.  Mechanical  Pressure  Device 


Table  4.— Suitable  Filter  Holders  ' 


Company 


Nuclcpore  Corp. . 


Micro  Filtration  Systems . 
Millipore  Corp 


-.L^Z^^^Jff^  °L^?^^^'"?  ttw  hquKi  from  the  soIkI  phase  of  the 


Location 


Model 


Si^e 


Pleasanton,  CA,  (800)  882-7711 


Dublin,  CA,  (415)  828-6010. 
Bedford.  MA.  (800)  225-3384 


! 

425910  I  142  mm, 
410400  I  47  mm 
302400  I  142  mm 
VT30142HW  I  142  mm 
XX10O4700  !  47  mm 


Plast.  deuces  (noTl^ted  ai»rerm;rbe7sJr«^'^nr^n.^'^Sr:S.r^%1^^^:  TT',*4?m^''r «^^fS  .^^^^  ^  -  ^  -  the  consMuents  to  be" 


analyzed. 


Table  5.— Suitable  Filter  Media 


Company 


Whatman  Latx>ratory  Products.  Inc 


'  Nominal  pore  size 


Location 


Model 


Po:e 
size' 


Clltton,  NJ,  (201)  773-5800 


GFF 


07 
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WET  WASTE  SAMPLE 

CONTAINS  NO  OR 

INSIGNIFICANT 

NON-FILTERABLE 

SOLIDS 


LIQUID/SOLID 
SEPARATION: 
0.6-  TO  0.8-um 
GLASS  FIBER 
FILTRATION 


LIQUID 


TCLP  EXTRACT- 


REPRESENTATIVE 
WASTE  SAMPLE 


DRY  WASTE  SAMPLE 


DISCARD 
SOLID 


jr. 


SOLID 


REDUCE  PARTICLE-SIZE 
IF  >1  cm  IN  NARROWEST 
DIMENSION  OR  SURFACE 
AREA  <3.1  cni2 


J±. 


TCLP  extraction! 
OF  SOLID 

zero-headspace  extractor 

REQUIRED  for  VOLATILES 


_±_ 


LIQUID/SOLID 
SEPARATION: 
0.6-  TO  0.8-um 
GLASS  FIBER 
FILTRATION 


V.WET  WASTE  SAMPLE 
CONTAINS 
SIGNIFICANT 
NON-FILTERABLE 
SOLIDS 


DISCARD 
SOLID 


LIQUID 


TCLP  EXTRACT 


i 


ANALYTICAL 
METHODS 


LIQUID/SOLID 
SEPARATION: 
0.6-  TO  0.8-um 
GLASS  FIBER 
FILTRATION 


-X 


LIQUID 


STORE  AT  4*C 


^TCLP  EXTRACT 


UMI 


^The  extraction  fluid  employed  is  a  function  of  the  alkalinity  of  the  solid 
phase  of  the  waste. 


FIGURE  1:   TCLP  FLOWCHART 
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Extraction  Vessel  Holder 


I  I 


Figure  2;   Rotary  Agitation 


BtLUNG  CODE  eS60-50-C 


I 
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Liqui(3    Inlet/Outlet   Valve 


/ 


•Filcer- 


Waste/Extraction   Fluid 


I 


lV 


Top 
Flange 


Piston 


Body 


v 


yiTON 
O-rings 


Bottom 
Flange 


Pressurizing   Gas    Inlet/Outlet    Valve 


Figure    3;      Zero-Headspace  Extraction  Vessel 


UMI 
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Appendix  II  to  Part  268-Treatment  Standards  (As  Concentrations  in  the  Treatment 

Residual  Extract) 

[Note:  The  technotogm  thown  are  the  bnis  of  the  treatment  star<dards.  They  are  rxM  requred  to  be  used  m  meetng  the 

treatment  starxiards] 


Waste  Treatability  Groups  For  F001-F005  Spent  Solvent  Wastes  (mo/n 

Constitutents  of  F001-F005  Spent 
Solvent  Wastes 

Wastewater 

Technology  Bass  ' 

Generated  by 

Pharmaceutical 

Plant' 

AH  Other" 

Acetone 

0.05 

500 

105 

005 

015 

282 

0125 

065 

005 

005 

005 

500 

0.25 

0.20 

0.05 

005 

0.66 

1  12 

0079 

1  12 

1.05 

105 

0062 

0.05 

0  05 

SS 

n-Butyl  AkX)hol 

SS 

Cartjon  disulfide 

SS 

Cart)on  tetrachlonde 

8 

096 

Chlorotoeraene 

B&AC 

Cresols  (cresylic  acid) 

AC 

Cyclohexanone 

SS 

1 ,2-Dichk)rDbenzene 

B&AC 

0  125 

Ethyl  acetate 

SS 

Ethylt)enzene 

B 

Ethyl  ether 

SS 

Isobutanol 

SS 

Methanol 

SS 

075 

Methylene  chloride 

B _ 

SS 

12.7 

Methyl  ethyl  ketone 

0.96 
0.75 

Methyl  isotjutyl  ketone 

SS 



Nitrobenzene 

SS&AC 

0125 

0.33 

005 

0.33 

0.41 

0.96 

0.091 

Pyridine 

B&AC 

Tetrachloroethylene 

B...  . 

Toluene 

BAAC 

1,1,1-Tnchloroethane 

SS  . 

1.1.2-Tnchloro-1,2.2-tnfluoroethane 

SS 

Trichloroethylene 

B&AC 

Tnchlorofluoromethane 

B 

Xylene 

AC 

015 

'  i?  "?!  'nstances  other  technologies  achieved  somewhat  tower  treatment  values  but  waste  characterization  date  wore 
insuffKien  to  ldent,^  separate  treatabHity  groups.  Refer  to  the  BOAT  background  document  for  a  O^^O^^SS^oT^ 
determination  of  the  treatment  standards.  uoumou  o«v«»iwi'un  ai  me 

SS  =  steam  stripoing 

B  =  biological  treatment 

AC  =  activated  cart>on 

m  th^  M«  ^^J^mijif S^hlS^Kte"™*'*"""^'  ^"""'  ™*'  ^  "^'^^  '°  "^  »«»™l"«<s  fliven  for  all  other  wastewaters  except 
» The  treatment  standards  in  this  treatability  group  are  based  on  incineration. 


PART  270— EPA-ADMINiSTERED 
PERMIT  PROGRAMS;  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

VIII.  In  Part  270: 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002,  3005,  3007,  3019 
and  7004  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912,  6925,  6927,  6939  and  6974),  unless 
otherwise  noted. 

Subpart  B— Permit  Applications 

2.  In  §  270.14.  paragraph  (b)(21)  is 
added  to  read  as  follows: 

§  270.1 4    Contents  of  Part  B:  General 
requirements. 

•        *        *        »        ♦ 

(b)  *  *  * 

(21)  For  land  disposal  facilities,  if  a 
case-by-case  extension  has  been 
approved  under  §  266.5  or  a  petition  has 
been  approved  under  §  268.6,  a  copy  of 
the  notice  of  approval  for  the  extension 
or  petition  is  required. 


Subpart  C— Permit  Conditions 

3.  In  §  270.32,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  270.32    Establishing  perniH  conditions. 

*  *        *        »        « 

(b)(1)  Each  RCRA  permit  shall  include 
permit  conditions  necessary  to  achieve 
compliance  with  the  Act  and 
regulations,  including  each  of  the 
applicable  requirements  specified  in 
Parts  264  and  266  through  268  of  this 
chapter.  In  satisfying  this  provision,  the 
Administrator  may  incorporate 
applicable  requirements  of  Parts  264  and 
266  through  268  of  this  chapter  directly 
into  the  permit  or  establish  other  permit 
conditions  that  are  based  on  these  parts. 

Subpart  D— Changes  to  Permits 

4.  In  §  270.42,  paragraph  (o)  is  added 
to  read  as  follows: 

§  270.42    Minor  modifications  of  permits. 

•  *        *        *        « 

(0)  Allow  treatment  of  hazardous 
wastes  not  previously  specified  in  the 
permit  if: 

(1)  The  hazardous  waste  has  been 
prohibited  from  one  or  more  methods  of 
land  disposal  under  Part  268  Subpart  C 
and  treatment  standards  have  been 
established  under  Part  268  Subpart  D; 


(2)  Trpatment  is  in  accordance  with 
the  standards  established  under 

§  268.41,  or  a  variance  estabhshed  under 
S  28&44  of  this  part; 

(3)  Handling  and  treatment  of  the 
restricted  waste  will  not  present  risks 
substantially  different  from  those  of 
wastes  listed  in  the  permit;  and 

(4)  Federal  or  State  approval  of  a 
minor  permit  modification  request  is 
granted.  No  permit  changes  can  occur 
except  for  the  addition  of  new  waste 
codes  and  administrative  or  technical 
changes  necessary  to  handle  new 
wastes.  Changes  in  treatment  processes 
or  physical  equipment  may  not  be  made 
under  this  paragraph. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

IX.  In  Part  271: 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a)  and  3006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery 
Act,  as  amended  (42  U.S.C.  6905,  6912(a),  and 
6926). 

Subpart  A— Requirements  for  Final 
Authorization 

2.  In  §  271.1  paragraph  (j)  is  amended 
by  adding  the  follovdng  entry  to  Table  1 
in  chronological  order  by  the  date  of 
publication. 

§271.1    Purpose  and  scope. 
•         •         <         *         * 

(j)  *  *  * 

Table  1  .—Regulations  Implementing  the 
Hazardous  ano  Solid  Waste  Amend- 
ments of  1984 


Date  of 

Title  of 

Federal 

promulgation 

regulation 

Regster 
reference 

Effective  date 

• 
[Date  of 

Land 

•               • 
51  FR 

Nov  8.  1986. 

publication 

Disposal 

[insert 

of  ttw  final 

Restnc- 

Federal 

rule  in  ttw 

tions  lor 

Register, 

Federal 

solvents 

page 

Regster] 

and 
dnnns. 

numbers) 

3.  In  §  271.1  paragraph  (j)  is  further 
amended  by  adding  the  date  of 
publication  and  the  Federal  Register 
page  numbers  to  the  following  entry  in 
Table  2. 

§271.1    Purpose  and  scope. 
•        *        *        •        » 

(j)  *  *  * 


BEST  COPY  AVAILABLE 


NO 


19  86 


I 
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Tablf  2.— Self-Implementing  Provisions  of 
THE  Hazardous  and  Solid  Waste  Amend- 
ments OF  1984 


Elective 
date 


Sett- 
implementing 
proviSKXl 


RCRA 
dtabon 


Federal 
Register 
reference 


Nov  8.  1966.. 

Land 

3004(e) 

Vnsert  aate 

disposal 

ot 

prombt- 

publica- 

tionson 

ftool.  51 

dioxms 

FR  linsen 

andFOOI- 

Federal 

F005 

Register 

solvents. 

page 
numbers] 

• 

• 

• 

• 

[FR  Doc.  86-25224  Filed  11-6-86;  8:45  am] 
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Part  III 
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40  CFR  Parts  51  and  52 

Air  Quality  Implementation  Plans; 
Restructuring  SIP  Preparation 
Regulations;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[AO-fRL-3044-2] 

Air  Quality  Implementation  Plans; 
Restructuring  SIP  Preparation 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  rulemaking  restructures 
and  consolidates  the  existing 
regulations  for  the  development  of  State 
implementation  plans  (SIP's)  to  attain 
the  national  ambient  air  quality 
standards  (NAAQS).  At  present,  these 
regulations  are  complex,  not  well 
organized,  and  contain  many  obsolete 
provisions.  The  EPA  deletes  obsolete 
provisions  and  rewrites  the  regulations 
in  a  new,  shorter,  and  better  organized 
format.  States  using  the  new  regulations 
to  prepare  SIP's  will  find  them  current 
and  easier  to  follow.  The  regulations 
also  have  a  flexible  structure  into  which 
future  requirements  can  be  more  easily 
included. 

EFFECTIVE  DATE:  December  8, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Creekmore  or  Joseph  Sableski, 
Plans  Guidelines  Section,  MD-15, 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-5697 
commercial  or  629-5697  FTS. 
SUPPL£M«TARY  INTOMSATION: 
B«ckgn»iind 

On  October  11, 1983  (48  FR  46152), 
EPA  proposed  to  restructure  and 
consolidate  regulations  for  the 
development  of  SIP's.  These  regulations 
are  found  in  40  CFTl  Part  51, 
"Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans;"  and  40  CFR  Part 
52,  "Approval  and  Promulgation  of 
Implementation  Plans." 

Since  Part  51  was  promulgated  in 
1971,  many  substantive  revisions  have 
been  made.  Almost  every  portion  has 
been  revised  or  added  to.  Revisions 
have  been  forced  into  the  existing 
format,  often  making  the  whole 
regulation  more  confusing.  As  a  result, 
users— mainly  the  State  and  local  air 
pollution  control  agencies — have 
difficulty  finding  and  understanding 
applicable  requirements  in  the 
regulations. 

Thus,  today's  action  revises  the 
regulations  to: 

1.  Remove  obsolete  materials  and 
reporting  requirements. 


2.  Condense  and  clarify  compMcated 
and  detaHed  requirements, 

3.  Develop  a  structure  that  would 
allow  users  to  fmd  easily  applicable 
requirements,  and 

4.  Provide  for  future  requirements  and 
changes. 

To  accomplish  these  goals,  EPA 
deletes  obsolete  materials  and 
restructures  the  remaining  regnlationa  in 
a  new  format  (shown  in  Table  1  of  this 
action).  The  new  format  provides  for 
better  organization  and  flexibility  for 
adding  or  changing  future  SIP 
requirements.  To  implement  the  new 
format,  EPA  developed  a  master  plan  to 
restructure  40  CFR  Part  51.  As  shown  in 
Table  1,  the  new  format  expands  the 
Part  51  structure  to  include  more  topical 
headings;  these  will  act  as  guideposts  in 
locating  appHcable  requirements.  This  is 
accomplished  by  having  more  subparts 
than  currently  appear  in  Part  51.  For 
instance,  where  now  there  is  only  one 
section  for  prevention  of  air  pollution 
episodes  (§  51.16).  there  will  be  a  whole 
subpart  that  contains  several  sections — 
one  for  classification  of  regions  for 
episode  plans,  one  for  levels  of 
significant  harm,  one  for  contingency 
plans,  and  one  for  reevaluation  of 
episode  plans.  Furthermore,  the  use  of 
section  subdivisions  below  the  third 
order  is  significantly  reduced. 

A  more  extensive  discussion  of  the 
rulemaking  may  be  found  in  the  October 
11, 1983,  proposal  which  may  be  used  as 
a  reference  in  studying  today's 
rulemaking. 

Restructuring  Form 

This  action  includes  two  tables  to 
help  identify  aad  explain  the 
restructured  sections  as  follows: 

(1)  Derivation  Table  and  Master  Plan 
(Table  1).  This  table  shows  the  origin  of 
each  new  section  and  gives  the  master 
restructuring  plan. 

(2)  Distribution  Table  (Table  2).  This 
table  indicates  where  each  original 
section  fits  into  the  new  restructured 
format. 

Revisions  to  40  CFR  Part  52  and  Other 
Revisions 

This  action  includes  changes  in  the 
cross-references  to  separate  provisions 
of  the  existing  regulations  in  Part  52  and 
unrestructured  portions  of  Part  51.  The 
cross-references  are  made  to  the  same 
or  equivalent  provisions  in  the 
restructured  regulations. 

Relationship  of  Action  to  Existing  SIP's 
and  Nonattainment  Requirements 

The  EPA  does  not  anticipate  that  this 
action  will  have  any  significant  impact 
on  existing  SIP's.  The  EPA  is 
promulgating  very  few  substantive 


changes  to  Part  51.  The  majority  of  these 
changes  remove  material  that  was 
intended  to  serve  as  guidance  to  the 
States  in  preparing  their  plans.  The  EPA 
does  not  intend  to  require  States  to 
"clean  up"  their  SIP's  by  removing  or 
revising  outdated  material  such  as 
original  emission  inventories.  States 
may  make  such  revisions  as  their 
resources  permit.  Where  SIP's  refer  to 
the  former  Part  51  citations,  EPA  will 
interpret  those  citations  as  referring  to 
the  new  citations  in  Part  51  as  codified 
pursuant  to  this  action  and  as  cross- 
referenced  in  Table  2.  EPA  also  reminds 
States  of  the  generally  accepted 
interpretation  that  a  State  regulation 
that  references  a  Federal  regulation 
remains  unchanged  if  the  Federal 
regulation  is  revised  subsequent  to 
adoption  of  the  State  regulation. 

The  EPA  also  does  not  anticipate  that 
this  action  will  have  any  appreciable 
impact  on  SIP  revisions  submitted  to 
meet  the  requirements  of  Part  D,  Title  I 
of  the  Clean  Air  Act  (Act).  Part  D 
contains  new  requirements  for  areas 
which  did  not  attain  the  standards 
within  the  deadlines  established  by  the 
1970  amendments.  The  only  regulations 
EPA  has  promulgated  that  incorporate 
Part  D  requirements  concern  new  source 
review.  The  EPA  is  not  promulgating 
changes  to  the  new  source  review  rules. 
For  the  remaining  Part  D  requirements, 
EPA  issued  nonregulatory  guidance.  It  is 
beyond  the  scope  of  the  rulemaking  to 
address  the  provisions  of  Part  D  of  the 
Act,  and  EPA  is  not  incorporating  any  of 
this  guidance  into  Part  51  at  this  time. 

Public  Comments 

Comments  were  received  from  16 
sources  including  individuals, 
businesses,  local  governments,  and 
environmental  groups.  This  document 
provides  a  summary  of  responses  to 
major  comments.  Responses  to  these  as 
well  as  other  comments  may  be  found  in 
Docket  Number  A-81-25  listed  under 
IV-F-1. 

Definition  of  Reasonably  Available 
Control  Technology  (RACT)  [§  51.J00(o)] 

The  existing  Part  51  regulations 
contain  only  two  provisions  that  use  the 
term  "RACT"— namely,  §§  51.13(b)  and 
51.31(c)  [§§  51.110(c)  and  51.341  in  the 
restructured  proposal].  Section  51.13(b) 
establishes  a  presumption  that  3  years  is 
a  reasonable  time  for  attainment  of  a 
secondary  NAAQS  if  RACT  would  bring 
about  attainment.  Section  51.31(c) 
allows  an  extension  of  the  deadline  for 
submission  of  a  SIP  for  a  secondary 
NAAQS  but  only  upon  a  showing  that 
more  Uian  RACT  is  necessary  for 
attainment.  The  Part  51  regulations 
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separately  define  RACT  in  §  51.1(o) 
lai^ely  by  reference  to  Appendix  B  that 
gives  examples  of  RACT  technology. 
The  EPA  promulgated  both  of  these 
provisions  and  the  definition  of  RACT 
simultaneously  in  the  early  1970'8. 

Several  years  later,  EPA  used  the  term 
RACT  in  a  different  context  as  part  of 
its  effort  to  remedy  the  widespread 
persistence  of  NAAQS  violaUons.  In 
1976  and  then  in  the  months  following 
the  enactment  of  Part  D  in  1977,  EPA 
stated  more  elaborate  and  specific 
provisions  of  RACT.  The  EPA,  however, 
never  attempted  to  incorporate  those 
provisions,  nor  any  of  the  requirements 
of  Part  D  relating  to  existing  sources, 
into  the  Part  51  regulations. 

The  proposed  definition  of  RACT  was 
intended  only  to  codify  existing  policy. 
It  included  provisions  of  RACT  from 
guidance  for  nonattainment  plans  (Part 
D  of  the  Act)  because  EPA  bfelieved  this 
guidance  was  established  and  accepted. 
However,  upon  reexamination  of  the 
proposed  definition,  EPA  has  concluded 
it  went  too  far  by  attempting  to  include 
Part  D  provisions.  The  purpose  of  this 
rulemaking  is  merely  to  streamline  and 
recodify  the  existing  requirements  of  the 
Part  51  regulations,  not  to  incorporate 
parameters  of  Part  D  into  those 
regulations.  The  definition  of  RACT, 
therefore,  should  reflect,  as  near  as 
possible,  only  what  EPA  intended  the 
term  to  mean  originally  for  the  purposes 
of  §5  51.13(b)  and  51.31(c).  Thus  the 
definition  is  changed  to  read  as  follows: 

"Reasonably  available  control 
technology"  means  devices,  systems, 
process  modifications,  or  other 
apparatus  or  techniques  that  are 
reasonably  available  taking  into  account 

(1)  the  necessity  of  imposing  such 
controls  in  order  to  attain  and  maintain 
a  national  ambient  air  quality  standard, 

(2)  the  social  environmental  and 
economic  impact  of  such  controls,  and 

(3)  alternative  means  of  providing  for 
attainment  and  maintenance  of  such 
standard.  (This  provision  defines  RACT 
for  the  purposes  of  §5  51.110(c)(2)  and 
51.341(b)  only.) 

There  was  some  concern  by 
commenters  that  the  proposed  deletion 
of  Appendix  B,  "Example  of  Emission 
Limitation  Attainable  With  Reasonably 
Available  Technology"  would  affect  the 
application  of  RACT  to  various 
regulatory  castegories  such  as  visible 
emissions.  This  action  in  no  way  affects 
the  application  of  RACT  to  any 
regulatory,  industry,  or  source  category. 
As  discussed  in  the  proposed 
rulemaking,  deleting  guidance 
appendices  which  are  frequently 
changing  eliminates  the  need  to 
constantly  update  Part  51.  The  EPA 
proposed  deleting  Appendix  B  because 


many  of  the  limitations  for  source 
categories  have  changed,  and  up-to-date 
RACT  gwdance  on  emission  limitations 
for  specific  sources  is  available  through 
various  guidance  documents. 

Air  Quality  Maintenance  Provisions 

The  comments  on  our  suggestions  of 
possible  revisions  to  the  air  quality 
maintenance  provision  indicated  that 
any  revisions  would  be  the  subject  of 
much  controversy.  Thus,  EPA  intends  to 
make  no  revision  to  the  maintenance 
regulations  of  Subpart  D  in  this  action 
except  to  renumber  section  references 
therein,  but  will  consider  options  for 
future  revisions.  The  EPA  may 
eventually  incorporate  Subpart  D  into 
Subpart  G,  "Control  strategy."  This  may 
involve  rewriting  Subpart  D  as  part  of 
Subpart  G  or  redesignating  Subpart  D  as 
a  new  Subpart  Ca. 

Section  51.100.  Definitions 

Commenters  suggested  revising 
§51.100(n)(7)  through  (9)  to  better  reflect 
today's  transportation  plans 
requirements.  They  wanted  to  delete 
example  measures  such  as  "commuter 
taxes"  and  "gasoline  rationing"  since 
they  are  unlikely  to  be  implemented. 
They  wanted  to  revise  the  term  "parking 
restrictions"  and  read  "preferential 
parking  requirements"  in  order  to  shift 
emphasis  from  restriction  to  incentive 
methods.  They  suggested  other  changes 
such  as  adding  the  phrase  "and  motor 
vehicle  trips"  to  recognize  the  need  for 
measures  that  reduce  trips  and  the 
related  emissions  associated  with  the 
cold-start  and  hot-soak  modes.  Some  of 
the  examples  of  transportation  control 
measures  in  paragraphs  (n)(7)  through 
(9)  have  largely  been  superseded  by 
other  measures  to  control  emissions 
from  transportation  sources.  The  EPA 
believes  it  would  be  appropriate  to 
replace  paragraphs  (n)(7)  through  (9) 
with  a  general  reference  to  other 
transportation  control  measures.  The 
reference  would  include  those  measures 
listed  in  section  108(f)  of  the  Act  as 
examples  of  transportation  measures 
that  a  State  may  adopt.  The  regulations 
have  been  modified  accordingly. 

One  commenter  recommended 
changing  the  definition  of  transportation 
control  measures  at  S  51.100(r)  to 
include  only  highway  or  transit-related 
measures  on  the  grounds  that  measures 
decreasing  emissions  from  individual 
motor  veMcles,  referenced  in  the 
existing  definition,  are  actions  not  under 
the  jurisdiction  of  Federal  or  State 
transportation  agencies.  The  commenter 
also  recommended  that  the  proposed 
definition  be  expressed  in  more  general 
terms.  Whether  or  not  measures  are 
under  the  jurisdiction  of  a  transportation 


control  agency  is  not  a  relevant 
consideration  so  long  as  the  measure  is 
enforceable  by  the  State.  Moreover,  EPA 
believes  that  the  existing  definition, 
which  includes  "any  measure.  .  ."  that 
is  directed  toward  reducing  emissions  of 
air  pollutants  from  transportation 

sources "  is  sufficiently  general. 

Thus,  EPA  is  retaining  the  existing 
definition  of  "transportation  control 
measure,"  except  that  the  measures 
listed  in  section  108(f)  are  being 
referenced  as  examples  rather  than 
including  the  example  measures  in  the 
existing  regulation. 

It  was  suggested  that  {  51.100  (s) 
through  (w)  should  be  deleted  because 
the  transportation-related  terms  defined 
in  these  sections  are  no  longer  used  in 
Appendix  M.  'Transportation  Control 
Supporting  Data  Summary."  which  EPA 
proposed  to  delete.  The  EPA  agrees  %vith 
the  commenter  and  has  deleted  these 
paragraphs. 

Section  51.104,  Revisions 

Another  commenter  suggested  EPA 
amend  %  S1.104(a)  to  add  a  requirement 
that  plans  shall  be  revised  when 
necessary  to  "otherwise  comply  with 
any  additional  requirements  established 
under  the  Act  as  amended  in  1977."  This 
language  is  a  quote  from  section 
110(a)(2)  H  of  the  Act.  The  EPA  agrees 
with  this  comment  and  has  amended 
section  51.104(a)  to  track  the  language  of 
section  110(a)(2)(H).  Section  51.104(a) 
now  requires  that  a  plan  be  revised  to 
take  into  account  a  finding  by  the 
Administrator  that  the  plan  is 
substantially  inadequate  to  comply  with 
any  applicable  additional  requirements 
established  under  the  Clean  Air  Act 
Amendments  of  1977. 

A  commenter  noted  that  we  had 
proposed  to  delete  S  51.4(b)(6)  and 
stated  that  this  would  result  in  dropping 
requirements  for  local  plaiming, 
transportation,  and  economic 
development  agencies  to  be  informed  of 
air  quality  maintenance  plan  proposals. 
This  section  was  inadvertently  dropped 
in  the  proposal  and  is  restored  in  this 
rulemaking. 

Section  51.110,  Attainment  and 
Maintenance  of  National  Standards 

One  commenter  felt  that  the  language 
in  the  proposed  S  51.110(a) 
inappropriately  presupposes  that  further 
emission  reductions  will  be  necessary  in 
every  case  in  order  to  achieve  or 
maintain  the  national  standards, 
contrary  to  the  existing  S  51.12(a),  (b).  It 
was  EPA's  intention  to  use  language 
similar  to  fi  51.12(a)  and  to  require 
emissions  reductions  only  to  Uie  degree 
necessary  for  attainment  and 
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maintenance  of  the  NAAQS.  Section 
51.110(a]  states,  "Each  plan  must  set 
forth  a  control  strategy  that  provides 
emission  reductian  necessary  for 
attainment  and  maintenance  of  national 
air  quality  standards."  The  section 
further  states  that  emission  reductions 
must  be  siiffident  to  offiKt  future 
increases  in  emissions.  The  EPA 
believes  that  these  statements  do  not 
presuppose  that  further  reductions  will 
be  necessary  in  every  case.  However,  as 
a  clarification,  we  have  revised  section 
110(a]  to  explain  that  the  control 
strategy  must  provide  the  degree  of 
emission  reduction  necessary  to  attain 
and  maintain  the  standards,  and  that  the 
reductions  must  offset  "any"  increases 
that  "are  expected  to"  result  from 
growth. 

Section  51.118,  Additional  Provisions  for 
Lead 

One  commenter  stated  that  their 
agency  has  not  been  reporting  data  to 
EPA  in  hazardous  and  trace  emissions 
systems  (HATREMS)  coding  forms.  The 
commenter  felt  that  the  requirement  that 
lead  emissions  be  submitted  on 
HATREMS  coding  forms  was  contrary 
to  our  remarks  in  the  proposal  when  we 
indicated  that  we  do  not  need  to  specify 
the  content  or  format  of  point  and  area 
source  data.  The  EPA  agrees  that  the 
regulation  need  not  specify  the  format 
for  submission  of  point  and  area  data. 
The  commenter  recommended  that  EPA 
modify  the  requirement  to  at  least  allow 
States  greater  flexibility  as  to  the  format 
for  submitting  data.  Accordingly,  we 
have  modified  §  51.1ia(e)  to  specify  that 
the  data  should  include  the  information 
identified  in  the  HATREMS  forms,  but 
need  not  be  in  the  format  of  those  forms. 

Subpart  H,  Prevention  of  Air  Pollution 
Emergency  Episodes 

A  commenter  suggested  that  EPA 
revise  the  propsed  3  51.153, 
"Reevaluation  of  episode  plans,"  to 
provide  an  alternate  minimum  schedule 
on  which  episode  plana  would  be 
reevaluated.  The  proposal  requires 
States  to  reevaluate  their  priority 
classification  every  5  years  to  determine 
if  changes  are  needed.  The  5  year 
review  would  coincide  with  EPA's 
review  of  an  ambient  air  quality 
standard  or  promulgation  of  a  revised 
standard.  If  the  evalualion  indicates  in 
priority  classification,  the  proposal  calls 
for  appropriate  changes  in  the 
emergency  epraode  plan(s)  within  1  year 
after  EPA  pii)IisheB  its  detennination 
with  regBrd  to  pollutant  te^ssssment  in 
the  Fedsnl  RagislK^The  conuaenter  felt 
the  regidation  sbiMld  require 
reassessment  of  the  priority 


classification  whenever  a  standard  was 
tightened. 

If  there  is  no  change  tightening  the 
standard  after  EPA  review,  the 
reevaluation  slould  be  required  every  5 
years  or  after  EPA  review,  whichever  is 
later.  After  studying  this  issue  further, 
EPA  believes  that  it  is  not  necessary  to 
specify  minimum  requirements  for 
States  to  reevaluate  their  priority 
classification  and  episode  plans.  Under 
current  legal  authority,  EPA  may  require 
States  to  revise  their  episode  plans 
when  necessary.  Indeed,  States  should 
already  be  periodically  reevaluating  the 
adequacy  of  their  episode  plans.  When 
an  EPA  revision  to  an  air  quality 
standard  impacts  episode  planning,  EPA 
will  set  forth  minimal  criteria  for 
reevaluations  of  episode  plans  at  that 
time.  Such  changes  might  include  a 
revision  to  the  significant  harm  levels  or 
priority  classification  criteria.  Thus, 
§  51.153(b)  is  deleted  and  not  included 
in  the  promulgation.  However,  EPA  is 
retaining  §  51.1S3(a)  which  has  a  general 
requirement  for  periodic  reevaluation  of 
priority  classification  for  episode  plans 
and  retaining  the  requirement  that  the 
episode  plans  be  revised  if  the  priority 
classification  changes. 

One  commenter  noted  that  in 
rewriting  the  old  §  51.3  into  Subpart  H, 
the  provision  that  "each  region  will  be 
classified  separately  with  respect  to 
each  of  the  pollutants  considered  [Sulfur 
dioxide  .  .  .  ozone)"  was  deleted.  The 
EPA  has  added  an  introduction  to 
clarify  the  intent  of  the  regulation  and 
has  included  this  phrase. 

Subpart  I,  Review  of  New  Sources  and 
Modifications 

A  commenter  opposed  the  proposal  to 
drop  requirements  for  States  to  notify 
EPA  of  permitting  actions  for  all  minor 
sources  and  for  all  sources  outside 
nonattainment  areas  [§  51.161(d]]  on  the 
grounds  that  new  source  review  is  a 
central  part  of  flie  prevention  of 
significant  deterioration  (PSD)  and  the 
air  quality  maintenance  plan  process 
and  that  notification  is  needed  for  EPA 
oversight.  The  provisions  governing  PSD 
procedures,  §  51.24,  require  States  to 
notify  EPA  of  permitting  actions  for 
major  sources  outside  nonattainment 
areas.  The  deletion  from  §  51.161(d)  did 
not  affect  those  requirements,  only  the 
notification  requirements  for  minor 
sources.  However,  EPA  agrees  that 
where  State  or  local  agency  review  of 
new  or  modified  minor  sources  is 
required,  it  should  be  notified  of 
permitting  action  for  such  sources.  The 
very  fact  that  ssch  sources  are  subject 
to  review  indicstes  that  it  would  be 
appropriate  to  Bequire  that  EPA  be 
notified  of  permitting  actions  on  such 


sources  for  oversigjit  purposes. 
Moreover,  a  large  number  of  minor 
sources  could  have  a  si^ficant 
ciunulative  effect  an  air  quality.  Thus, 
under  the  authority  of  sections  110  and 
301  of  the  Act,  the  proposed  S  51.161(d) 
has  been  modified  so  that  it  now  ia 
essentially  identical  to  existing 
§  51.18(h)(4).  Hence,  EPA  will  require 
reporting  of  all  State  permittii^  actions, 
as  required  in  the  existing  SIP 
regulations. 

Appendices 

In  the  October  \i,  1983,  proposed 
regulations,  EPA  proposed  deleting 
several  appendices  from  Part  51  (A 
through  K,  M  through  O,  and  R)  for  two 
reasons.  First,  EPA  stated  that  the 
necessary  guidance  in  Part  51  is 
available  from  other  EPA  pubUcationa. 
For  example,  gnidance  on  emission 
inventories,  monitoring,  and  diffusion 
modehng  is  routinely  updated  by  EPA 
through  guidelines  reacQly  available  to 
the  public.  Guidanoe  issued  by  EPA  is 
listed  in  the  "Air  Pin^ams  Reports  and 
Guidelines  Index"  which  includes  an 
index  of  current  technical  and  giiiHplinp 
documents  prepared  by  EPA  over  the 
past  several  years.  The  "Air  Programs 
Policy  and  Guidance  Notebook" 
provides  additional  guidance  materials. 
Both  of  these  guidelines  are  distributed 
to  State  and  local  agencies.  Copies  are 
available  for  public  inspection  and 
copying  at  the  Public  herniation 
Reference  Unit  at  Q>A's  office  in 
Washington,  DC.  and  at  EPA  Regional 
Offices.  Secondly,  many  of  the  existing 
appendices  are  obsolete  because  EPA 
policy  has  changed  since  their  original 
proposal  Rapid  changes  in  SIP  policy 
and  the  difficulty  in  promulgating  timely 
revisions  to  Part  51  have  led  EPA  to 
develop  guidelines  rather  ftan  revise  the 
Part  51  appendices.  One  commenter  felt 
that  deleting  these  appendices  will 
create  significant  uncertainties  about 
the  legally  binding  effects  of  EPA 
guidance.  They  sagSbsted  we  update 
them  and  remove  obsolete  materia),  not 
delete  them. 

The  EPA  believes  it  would  be  imduly 
burdensome  to  update  the  appendices. 
The  guidelines  are  constantly  being 
updated,  and  some  of  the  tqipendices 
would  become  obsolete  in  a  short  period 
of  time.  In  addition,  most  of  the 
appendices  have  parfotmed  thefr 
ftinction  by  assisting  the  States  when 
the  mitial  Sff's  were  developed.  The 
only  major  reason  for  leaving  them  in. 
Part  51  would  be  for  histosiBal' purposes. 
Finally,  publishing  ^dance  ia 
appendices  ta  the  regulations  woaldnot 
necessarily   make   the   ^dbnce   more 
legaRy  binding.  For  lliesereasons,  today's 
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action  deletes  the  appendices  as 
proposed. 

Appendix  L 

A  coiiunenter  pointed  out  that  the 
location  of  a  phrase  in  §§1.1(b), 
1.1(c).  and  1.1(d)  of  Appendix  L  is 
misleading.  The  phrase  appears  after 
"NOi."  and  reads  as  follows:  "NOi-24- 
hour  average  and  meteorological 
conditions  are  soch  that  pollutant 
concentrations  can  be  expected  to 
remain  at  the  above  levels  for  twelve 
(12)  or  more  hours,  or  in  the  case  of 
ozone,  the  situation  is  likely  to  recur 
within  the  next  24  hours  unless  control 
actions  are  taken."  The  commenter 
pointed  out  that  this  phrase  applies  to 
all  five  pollutants,  not  just  to  N0»  as  its 
location  would  imply.  Thus,  the  phrase 
should  be  separated  from  its  inclusion 
under  the  NO,  subtitle.  The  EPA 
believes  the  commenter  is  correct  and 
has  made  the  appropriate  clarification  in 
today's  action. 

Deletion  of  Reporting  Requirements 

One  commenter  opposed  deleting  the 
reporting  requurements  of  S  51.328. 
"Reportable  revisions."  and  S  51.328. 
"Plan  prescribed  actions."  because  they 
felt  each  section  required  a  formal 
report  that  each  citizen  could  easily 
read  and  also  provided  greater 
assurance  that  the  information  covered 
by  the  sections  would  be  made 
available.  The  EPA  believes  that  the 
burden  on  the  States  of  including  in  the 
annual  report  ail  substantive  plan 
revisions  that  otherwise  need  not  be 
submitted  for  approval  is  small  and  that 
such  information  may  be  useful  to  EPA 
and  the  public.  Accordingly,  S  51.328  is 
being  retained  to  ensure  that  EPA  is 
apprised  of  all  substantive  plan 
revisions  as  a  matter  of  course.  The  EPA 
believes  that  it  would  be  more 
appropriate  to  acquire  the  information 
covered  by  S  51.328  only  on  an  as 
needed  basis  through  piogram  and  grant 
mechanisms.  The  commenter  has 
offered  no  reason  as  to  why  a  citizen 
would  need  the  information  covered  by 
S  51.32a  In  any  event,  a  citizen 
presumably  would  be  able  to  obtain 
such  information  directly  from  the 
States.  Thus,  this  action  retains  {  51.328 
and  deletes  S  51.328. 

Other  Reviiions  to  the  Rulemaking 

In  our  review  of  the  proposal,  we 
determined  that  several  minor  changes 
were  necessary  to  make  the  regulation 
read  better  and  to  correct  inadvertent 
errors.  Tliese  changes  are  listed  as 
follows: 

1.  The  propoaal  did  not  redesignate  or 
restruchire  {  51  J2(e)  through  (i)  which 
refer  to  maintenaace  plans  because  no 


change  in  maintoiance  provisions  was 
proposed.  The  final  action  redesignates 
S  51.12(e)  through  (i)  as  S  51.110(h) 
through  (1).  No  revisions  are  made  in 
these  sections.  This  redesignation 
improves  the  organization  of  the 
regulation  by  including  these  sections  in 
the  new  format. 

2.  The  proposal  did  not  redesignate  or 
restructure  §  51.24,  Prevention  of 
significant  deterioration,  because  EPA 
intended  to  do  this  in  a  separate 
rulemaking.  The  final  action 
redesignates  S  51.24  as  \  51.188  under 
the  new  format  in  the  new  source 
review  subpart.  No  revisions  are  made 
to  this  section.  This  redesignation 
improves  the  organization  of  the 
regulation  by  inchding  S  51.124  in  the 
new  format. 

3.  The  EPA  noticed  a  typographical 
error  in  S  51.104(b).  The  first  sentence 
should  read,  "The  State  must  revise  the 

plan  within  60  days "  not  'The  State 

must  review  the  plan,  etc."  The 
promulgation  corrects  this  error. 

4.  The  EPA  decided  that  §  51.113(a)  is 
a  duplication  of  §  51.112(b)(1).  There  is 
no  need  for  a  "procedures"  subdivision. 
Thus.  EPA  incorporated  {  51.113(b)  as 

§  51.112(b)(4)  and  deleted  the  proposed 
S  51.113. 

5.  The  EPA  noted  that  the  last  two 
sentences  of  the  proposed  {  51.181(d) 
stated  "For  pollutants  where  no 
designations  are  established,  such  as  for 
lead,  a  copy  of  the  notice  is  required  for 
all  major  sources.  The  definition  of  a 
major  source  for  lead  is  given  in 

§  51.100{k)(2)."  In  these  two  sentences, 
the  term  "major"  was  incorrectiy 
proposed  and  is  replaced  with  the  term 
"point"  in  this  action. 

8.  The  EPA  has  restructed 
§  51.280(a)(2)  to  more  closely  convey  the 
meaning  of  existing  §  51.15(a).  Also,  in 
reviewing  §  51.260(a)(3),  EPA  noted  it 
reads  "Categories  of  other  sources" 
which  was  inadvertently  changed  from 
the  original  version.  Section  51.260(a)(3) 
should  read  'Categories  of  such 
sources."  This  revision  is  made  in  the 
final  action. 

Ongoing  Revisions 

Several  commenters  were  concerned 
that  we  are  not  restructuring  various 
portions  of  Part  51  because  they  are 
currently  undergoing  revision.  They 
referred  to  amendments  in  S  51.18, 
"Review  of  new  sources  and 
modifications,"  proposed  on  August  25, 
1963  (48  FR  38742),  and  revisions  in  the 
stack  height  provisions  (5  51.184) 
mandated  by  the  court.  Since  this 
restructuring  package  was  proposed,  the 
following  Part  51  regulations  have  been 
promulgated: 


1.  49  FR  43202.  October  28, 19M. 
Regulations  adding  a  new  paragraph  in 
§  51.18  involving  fugitive  emissions  fA 
stationary  sources. 

2.  50  FR  27802,  July  8, 1985. 
Regulations  revising  fiS  51.1,  51.12.  and 
51.18  involving  stack  height  provisions. 

3.  51  FR  11414.  April  2, 1986. 
Regulations  adding  new  sections  in 

S§  51.1  and  51.12  involving  intermittent 
control  systems. 

These  provisions  have  been 
incorporated  into  the  restructured 
subparts  unchanged  as  promulgated, 
except  that  headings,  titles,  and 
numbering  have  been  changed  to  fit  into 
the  new  format. 

Revisions  to  Part  52 

As  mentioned  earlier,  this  action 
includes  nomenclature  changes  in  Part 
52  where  cross-references  to  Part  51  are 
made.  In  addition,  some  of  the  Part  52 
provisions  are  obsolete  and  are  deleted 
in  this  action. 

Sections  52.828(b}  and  52.2078(b)  have 
been  rescinded  since  they  concern 
primarily  1-year  extensions  for 
compliance  that  were  allowed  under 
section  110(f)  of  die  Act  prior  to  1977 
Amendments.  Section  110(f)  affect  any 
authority  the  States  of  Iowa  and  Rhode 
Island  may  have  to  issue  any  abatement 
orders  that  are  pennitted  under  the  Act 
as  amended  in  1977. 

Environmental.  Economic  and  Energy 
Impact  Assessments 

Under  Executive  Order  (E.O.)  12291, 
EPA  must  judge  whether  a  regulation  is 
major  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices;  and  there  will  be  no 
significant  adverse  effects  on  the 
environment,  energy,  competition, 
employment,  investment,  productivity 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  This  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  E.O. 
12291.  Any  comments  from  OMB  and 
any  EPA  responses  to  the  comments  are 
available  in  Docket  A-81-25. 

Pursuant  to  the  provisions  of  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  small  entities  because  no 
additional  costs  will  be  incurred.  This 
rule  does  not  contain  any  information 
collection  requirements  subject  to  OMB 
review  under  the  Paperwork  Reduction 
Act  of  1980  U.S.C.  3501  et  seq. 
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Judicial  Review 

The  following  regulatory  amendments 
are  nationally  applicable,  and  this 
action  is  based  on  determination  of 
nationwide  scope  and  effect.  Therefore, 
under  section  367(b)(1)  of  the  Act. 
judicial  review  may  be  sought  only  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  Petition 
for  review  must  be  filed  on  or  before 
January  6, 1987. 

Table  1.— Derivation  Table  and  Master 
Plan  to  Restructure  40  CFR  Part  51 


New  designation  section  No 
and  MIe 


Old  designation  section  No. 
and  title 


Subpart  F    Procedural  Requirements 


51.100 
51  101 
51  102 
51  103 
51  104 


Oelnlions 
Stiputalions 
Pubkc  hearings 
Submission  ol  plans 
Revisio«« 


51105    Approval  ol  plans 


51  1 

512 

514 

51  5 

516 

51.34 

51.8 


Definitions 
Stipulations. 
Public  hearings 
Submission  of  plans 
Revisions. 
Variances. 
Approval  ol  plans 


Subpart  G    Control  Strategy 


51110    Attainment  and 

Maintenance    ol    National 
Standards 


51  111    Dascnption  ol   con- 
trol measures 

51112    Demonstration        ol 
adequacy 


51113    Time      period      lor 
demonstratnn  ol  adequacy 


51  114    Emsswns  data  and 
protections 


51  115    Air  quality  data  and 
proiecbon* 


51.116    Data  availability 


51117    Additional  provisions 
for  lead 


51.116    Stack  haigM  provi- 

sions 
d1.i1v    Inlannltant     control 


51.120-51.135    Ratanred 
for  iwti  raquaaiiiaiits   as 
aal  forth  in  tfw  Ad 


51  10  General  requreinents 
(portion) 

51  12    Control  strategy 

General  (portion) 
51  13    Control  sUategy:  SO. 

a  PU  (portion) 
51  14    Control  strategy    CO. 

HC.   Ox   «   NO,   (portion) 
51.80    Demonstration  ol  at- 
tainment: Pb  (portion). 
51  14    Control  strategy   CO, 

HC.   Ox.   4   NO,   (portion) 
51.67    Measures:  Pb 
51  13    Control  strategy   SO, 

a  PM  (portion). 
51  14    Control  strategy   CO. 

HC,   Ox.   &   NO,   (portion) 

51.80  Demonstration  ol  at- 
tainment: Pb  (portion) 

51.82  Air  quahty  data  (por- 
tion) 

51  10  General  requirements 
(portion). 

51.81  Emissions  data:  Pb 
(portion) 

51  13    Control  strategy:  SO, 

ft  PM  (portion). 
51  14    Ckmtrol  strategy:  CO. 

HC.   Ox,  ft   NOi   (portion) 

51.81  Emissions  data  Pb 
(portion). 

51.13    Control      strategy 

SO,  a  PM  (portion). 
51  14    Control  strategy:  CO. 

HC.   Ox.   ft   NO,   (portion) 

51.82  Air  quality  data:  Pb 
(portion). 

51  10    General  requirements 

(portion). 
51.88    Data  availability:    Pb. 

51.80  Demonstration  ol  at- 
tainment Pb  (portion). 

51.81  Emissions  data:  Pb 
(portion). 

51.82  Air  quality  data:  Pb 
(portion). 

51.83  Certain  urtumzed 
areas:  Pb. 

51.84  Areas  around  signifi- 
cant point  source:  Pb. 

51.85  Other  areas:  Pb. 

51.86  Data  bases:  Pb  (por- 
tion). 

51.12    Control  strategy: 

General  (portion). 
51.12    Control  strategy: 

General  (portion). 


Table  1  .—Derivation  Table  ano  Master 
Plan  to  Restructure  40  CFR  Part  51— 
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New  designalion  section  No 
and  title 


51.136-51  140    Resanred 
for  maintenance  of  PSD  in- 
crement provisions 

Subpart  H  Prevention  of  Air 
Pollubon  Emergercy  Epi- 
sodes ($§51150  to 
51  159) 


Subpart  I  Review  ol  f4ew 
Sources  and  Modifications 
(§§51  160  10  51  186 


Sut>part  J  Air  Ouaity  Sur- 
veillance (5551  190  to 
51209)  (Promulgated  5/ 
10/79) 


Sutipart    K    Source    surveil- 
lance (J§51  210  to  51  229) 


Subpart    L    Legal    Authority 
(§§51230  10  51  23B) 


Subpart  M  Intergovernmen- 
tal consultation  (S|51240 
to  51  259)  (Promulgated  6/ 
18/79) 


Subpart  N    Compliance 

Schedules     (§§51  £60     to 
51  279) 


Old  designation  section  No. 
and  title 


51  3 

51  16  Classification  of  re- 
gions. 

Prevention  of  air  pollution 
emergefKy  episodes 


51  18 

5124  Review  ol  new 
sources  arxl  modilications. 

Prevention  ol  significant  de- 
terioration 


SI  17    Air      quality      surveil- 
lance 


51  19    Source  surveillance. 


51  11     Legal  authority 


51  21     Intergovernmental  co- 
operatxsn. 


51  15    (Compliance      sched- 
ules 


Subpart  O    Miscellaneous  Plan  Content  Requirements 


51.280    Resources 

51281  Copies     of     rules 
arxl  regulations 

51282  Reserved 

51283  Reserved 
51.284    Public    notification 

(Promulgated  5/10/79) 
Subpart    P    Visitjility    protec- 
tion     (§§51300      through 
51  319)  (Promulgated    12/ 
2/80) 


Subpart  Q    Reports 

(§§51  320  through  51  339) 


Sutipart  R    Extensions 

(§§51.340  through  51  369) 


Revoked 


5120    Resources. 
51  22    Rules     and 
tions. 


regula- 


51  7    Reports 


5130  Request  for  2-year 
extension. 

51  31  Request  for  18-month 
extension 

51  1  Definitions  (obsolete 
portions). 

51.3  Classification  of  re- 
gions (as  applicable  to 
control  strategies). 

51  4  Public  heanngs  (obso- 
lete portions). 

515  Submission  of  plans: 
preliminary  review  of  plans 
(obsolete  portions). 

51 .23    Exceptions 

51.32  Request  for  1-year 
postponement 

51.33  Headings  and  ap- 
peals relating  to  request 
for  one  year  postgrnne- 
ment 

51.326  Reportable  revi- 
sions. 

51.328  Plan  prescribed  ac- 
tions. 

Appendix  A  Air  quality  asti- 
mation. 

Appendix  B  Examples  of 
•mission  limitations  attairv 
able  with  reasonably  avail- 
able control  tacfmology. 

Appendix  C  M^  polhjtani 
source. 


Table  i.— Derivation  Table  and  Master 
Plan  to  Restructure  40  CFR  Part  51— 
Continued 


New  designation  section  No. 
and  title 


Old  designation  secbixi  No 
andtrtle 


Appendix  D  Pollutant  emis- 
sions inventory  summary 

Appendix  E  Point  source 
daU 

Appendix  F  Area  source 
dala^ 

Appendix  G  Emission  inven- 
tory summary 

Appendix  H  Air  qualily  data 
summary. 

Appendix  K  (^trol  agency 
furxAons. 

ApperKkx  M  Transportation 
Control  Supporting  Data 
Summary 

Appendix  N  Emissions  Re- 
ductions Achievatile 
Through  Inspection.  Main- 
tenance and  Retrofit  ol 
Light  Duty  Vehicles. 

Appendix  O    [Untitled] 

Appendix  R  AgetKy  tunc- 
Hons  for  air  quality  mainte- 
nance area  plans. 


NA— Not  applicable. 


Table  2.— Distribution  Table 


Old  section 


51  1(a)  through  (nn)  An  para- 
graph designations  are  ttie 
same  and  have  the  same 
paragraph  designation  axcepi 
those  whK^h  are  listed  below. 

51  1(a) 


5110) 


51  1(k)(1) 

51.1(k)(1)(i.ii) 
51.1(k)(1)(iii) 

511(1) 


51  1(m) 
51  1(0) 
51.2 
51.3 

51.4  All  paragraphs  ara  the 
same  and  are  rastnjetured 
with  the  same  paragraph  num- 
bers except  as  noted  balow. 

51.4(a),  (e) 
51.4(b)(4) 
51.4<bM6) 
51.4(f) 

51.5  All  paragr«)ha  »■ 
same  and  raalructivad  wMh 
the  sama  paragnph  nunbars 
except  asnoladbalow 

51.5(a) 


51.5(d),  (a) 

51.6 

51.6(b)  through  (0 

51.8 
51.10(a) 
51  10(b) 


New  section 


51  100(a-nn) 


511 00(a)    New  citations 
added. 

51.100(j)  Definition  of 
local  agency  deleted. 
51  1  includes  two 
definitions  of  "local 
agerides  "  EPA 
considers  51  100(g)  a 
tietter  definition.  A  new 
51.100(0  IS  added 
wfiich  defines  the  term 
"plan." 

51  100<k)(1)  The  term 
"Volatile  Organic 
Compound"  (VOC) 
replaces  the  term 
"HydrocartXHis." 

51.1  Pant  source 
definition  updated. 

Unnecessary,  Appendix  C 
is  deleted  m  tfits 
actioa 

SI.IReference  to 
Appendix  D  removed; 
refarerwe  to  inventory 
lechniquas  updated 

51. 100(m)  revised 

51.100(0)  revised. 

51.101. 

51.50.  streamlined. 

51  102. 


51.102(a),  (e)  rewritten. 
51.102(bM4)r«wiitten 
Unnacassary.  redundant 
Detalad.  obaoMa. 
51.103. 


nawrHleh;  "Note" 


Dawtad,  radundant 

51.104. 

51.104  (b)  through  (f) 


S1.10S. 

S1.110(g)  rawrWan. 
51.110(b),  (d). 


Table  2.- 

ow 

51.10(c) 

51.10(d) 

51.10(B) 

51.11(a) 

51.11a(1-6) 

51.11(b) 

51.11(c) 

51.11(dM1) 

51.11(d;(2) 

51.11(e) 

51.11(0 

5112(a) 

51  12(b) 

51.12(c) 

51.12(d) 

51.12(e) 

51.12(1) 

51.12(g) 

51  12(h) 

51.12(1) 

51  12Q) 

51.12(k) 

51.12(1) 

51  12(m) 

51  12(n) 

5113(a) 

51.13(b) 

51  13(c) 

51.13(d) 

51  14(a)(1) 


51.14(a)(2) 
51.14(b) 
51, 14(c)(1) 
51.14(c)(2)   am 

5114(c)(5) 
51.14(c)(6) 
51.14(c)(8) 
51  14(c)(9) 


51  14(d) 
51.14(e) 
51.14(f) 

51.14(g) 
51.14(h) 

51.15(a)(1) 

51  15(b)(1) 

51.15(b)(2) 

51  15(c) 

51.16(a) 

51  16(b) 

51.16(d) 

51.16(e) 

51.16(f) 

51.16(g) 

51.16(h) 

51.18(a) 

51.18(b) 

51.18(c) 

51. 18(d) 

51.18(a) 

51  18(f) 

51  18(g» 

si.iath) 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  NovenAer  7.  1986  /  Rules  and  Regulations        46661 


Table  2.- 
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OW  section 

Naw  taction 

Sl.ltXc) 

51.110(cK1),(d). 

51.10((1) 

51.110(8).  lOTind. 

5110(e) 

S1.116(c). 

5111(a) 

51.230. 

51  118(1-6) 

51 .230(a)  through  (0. 

51  11(b) 

Unnamnafi  prewiioni 
tar  tramportalion 

plans,  obsoMa. 

51.11(c) 

51.231(8). 

51.11(dM1) 

51.231(b). 

51  11(d)(2) 

51.231(c). 

51.11(e) 

51.232(a). 

51.11(0 

51.232(b). 

51  12(a) 

51.110(t). 

51  12(b) 

51.110(8).  (c). 

5112(c) 

DaMad.  redundant. 

51.12(d) 

51.110(f). 

51.12(e) 

51.110(h). 

51.12(0 

51.1100). 

51.12(g) 

51.1108. 

51.12(h) 

51.110(10. 

51.12(i) 

51.110(l». 

51.120) 

51.118(8). 

51.12(k) 

51118(« 

51.12(1) 

51116(0). 

51  12(m) 

S1.119(a). 

51  12(n) 

51  119(b). 

5113(a) 

51.110(b). 

51.13(b) 

51.110(c). 

51  13(c) 

51.115(c). 

51.13(d) 

DnHilud.  eicampte  region 

•PPTOKh- 
Oeleted.  example  region 

51  13(e)(1)  phrase  "in  the  exam- 

ple  regions 

to   which   it  ap- 

approach. 

plies' 

Rest  0151.13(e)(1) 

51  112(a). 

51  13(e)(2){i.ii) 

Air  Program  Reports 
and  Gudetnet  Index. 

51  13(e)(2)(ii9 

51.112(a)  and  (b). 

51  I3(e)(3)(i) 

51  112(b)(4).  Air 
Programs  Reports  and 

51  13(e)(3)(«) 
51  13(eM3)(iii) 
51  13(f.g) 


5'  U(a)(1) 


51.14(a)(2) 
51.14(b) 
51  14(c)(1) 
51  14(c)(2) 


and   (5)   through   (7) 


51  14(cM5) 
5114(c)(6) 
51.14(c)(8) 
51  14(c)(9) 


51  14(d) 
51.14(e) 
51.14(f) 

51.14(g) 
51.14(h) 

51.15(a)(1) 

51  lS(b)(l) 

51.15(b)(2) 

51  15(c) 

51.16(a) 

51  16(b) 

51.16(d) 

51.16(e) 

51.16(0 

51  16(g) 

51  16(h) 

51.18(a) 

51.16(b) 

51.18(c) 

51.16(4 

51.18(e) 

51.18(0 

5118(g) 

51.1S(h) 


51.114(8). 

51.1 12(b)(3),  rewritten. 

51.114(8).  51.115(a) 

Portions  related  to 

example  region 

approach  deleted. 
51.110(8),  RewrWen, 

reference  to  priority  of 

regions  deleted. 
51  111. 
Unnecaasary. 
51.112(a). 
Air  Programs  Reports 

andOuideines  Index. 
51.112(a). 
51.112(b)(4). 
51.115(d). 
Reference  to 

bydrocarbon  standvd 

wliich  has  bean 

levokad.  deleled. 
51.114(a). 
51.115. 
Air  Programs  Reporlt 

andOuidoinea  Index. 

Air  Programs  flapoita 

and  Guidelinet  Index. 
51.260(8).  (b). 
51.261(a). 
51. 261  (b). 
51.282(8). 
51.151. 
51.152(a). 
Deleled,  obvious. 
51.152(b). 
Obsolete. 
51.152(c). 
51.152(d). 
51.160(8). 
51.160(b). 
51.160(c). 
51. 160(d). 
51.162. 
51.160(a). 
51.163. 
51.161. 


Tabi^  2.— Distribution  Table— Continued 

dd  section 

N6Hf  sfldion . 

5118(i) 

ObaoMe,  retares  to 

AppandkO,  gtadanoe 

on  indirect  souroe 

review. 

51  16(1) 

51165(8) 

51.18(k) 

51165(b). 

51.18(1) 

51.164 

51.19  (Introduction) 

51.210. 

51.19(8) 

51^11. 

51.19(b).  (C) 

51.21^ 

51.19(d) 

51.213. 

51.19(e) 

51.214(8) 

5l.19(eKl) 

51.214(b). 

5119(e)(2) 

51.214(C). 

51.19(e)(3) 

51i14(d) 

51.19(eH4) 

51.214(a). 

51.19(eK5) 

51.214(0. 

51  ige(6) 

ObaoMe,  deleted. 

51.20 

51.260. 

51.22 

51.281. 

51.23 

Unneoeesary. 

51.24 

51  166. 

51.30 

51J40. 

51.31 

51.341. 

51.32 

DaMad.  no  kmgarin 

Claan  Air  Act  (CAA). 

51.33 

Deleted,  no  longer  in 

CAA 

51.34 

51.104(g). 

5180(8) 

51.110(b).  51  118(8). 

51.80(b) 

51.112(8) 

51.80(c) 

51  112(b). 

51.81(8) 

51117(a). 

51.81(b) 

51113(8). 

51.81(0 

51112(b)(1). 

51.81(d) 

51  114(c). 

51.62(8) 

51  115(b),  51.117(d)(1). 

51.82(b) 

51.117(b)0). 

51.82(C) 

51112ei)(3). 

51.83 

51.117(cH1). 

51.84 

51.117(8),  (c)(2) 

5185 

51117(c)(3). 

51.86(8) 

51.112(bH5). 

51.86(b) 

51.117(e)(2) 

51.86(c) 

51.117(d)(1,2) 

51  87 

51.111 

51.88 

51.116(8),  (b). 

51.326,  51.328 

OeMed,  report 

raquiremeni  no  longer 

needed. 

List  of  Subjects 

40  CFR  Part  51 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements,  Ozone, 
Sulfur  oxides,  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Hydrocarbon, 
Carbon  monoxide. 

40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
Oxides,  Nitrogen  dioxide,  lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Dated:  October  6. 1986, 
Lee  M.  Tkomas, 

Administrator. 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

EPA  amends  Title  40,  Chapter  I,  Part 
51,  of  the  Code  of  Federal  Regulations  as 
follows: 


1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  Sec.  110.  301(a)  of  the  Clean  Air 
Act  as  amended,  42  U.S.C.  7410,  7601(a). 

2.  Whenever  the  term 
"hydrocarbon(8)"  appears  in  Part  51  it  is 
changed  to  read  "VOC(8)". 

Subpert  A  (§§51.1-51^) [Removed 

andReeerved] 

3.  Subpeui  A  (consisting  of  8§  51.1 
through  51.8)  is  removed  and  reserved. 

Subpart  B— {Reaerved] 

4.  In  Subpart  B,  S  51.12  (e)  through  (i) 
are  redesignated  as  S  51.110  [h)  through 
(1],  S  51.24  is  redesignated  as  S  51.166 
(under  Subpart  I),  and  SS  51.10  through 
51.23  are  removed  and  reserved. 

Subpart  C  (§§  51.30-51.34>-[Refnoved 
and  Reaerved] 

5.  Subpart  C  (consisting  of  S§  51.30 
through  51.34)  is  removed  and  reserved. 

Subpart  E  (§§51.80-51.88)— [Removed 
and  Reaerved] 

6.  Subpart  E  (consisting  of  SS  51.80 
through  51.88)  is  removed  and  reserved. 

7.  Subpart  F  (consisting  of  SS  51.100 
through  51.105]  is  added  to  read  as 
follows: 

Siibpart  F— Procedural  Requtrements 

Sec. 

51.100  DeCnitions. 

51.101  Stipulations. 

51.102  Public  hearings. 

51.103  Submission  of  plans;  preliminary 
review  of  plans, 

51.104  Revisions. 

51.105  Approval  of  plans. 

Subpart  F— Procedural  Requirementa 
§51.100    Definitions. 

As  used  in  this  part,  all  terms  not 
deHned  herein  will  have  the  meaning 
given  them  in  the  Act: 

(a)  "Act"  means  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.,  as  amended  by  Pub. 
L.  91-604,  84  Stat.  1676  Pub.  L  95-95,  91 
Stat.,  685  and  Pub.  L  95-190,  91  Stat., 
1399.) 

(b)  "Administrator"  means  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  or  an 
authorized  representative. 

(c)  "Primary  standard"  means  a 
national  primary  ambient  air  quality 
standard  promulgated  pursuant  to 
section  109  of  the  Act. 

(d)  "Secondary  standard"  means  a 
national  secondary  ambient  air  quality 
standard  promulgated  pursuant  to 
section  109  of  the  Act. 
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(e)  "National  standard"  means  either 
a  primary  or  secondary  standard. 

(0  "Owner  or  operator"  means  any 
person  wdio  owns,  leases,  operates, 
controls,  or  supervises  a  facility, 
building,  structure,  or  installation  which 
directiy  or  indirectly  result  or  may  result 
in  emissions  of  any  air  pollutant  for 
which  a  national  standard  is  in  effect. 

(g)  "Local  agency"  means  any  local 
government  agency  other  than  the  State 
agency,  which  is  charged  with 
responsibility  for  carrying  out  a  portion 
of  the  plan. 

(h)  "Regional  Office"  means  one  of 
the  ten  (10)  EPA  Regional  Offices. 

(i)  "State  agency"  means  the  air 
pollution  control  agency  primarily 
responsible  for  development  and 
implementation  of  a  plan  under  the  Act. 

(j)  "Plan"  means  an  implementation 
plan  approved  or  promulgated  under 
section  110  of  172  of  the  Act. 

(k)  "Point  source"  means  the 
following: 

(1)  For  particulate  matter,  sulfur 
oxides,  carbon  monoxide,  volatile 
organic  compounds  (VOC)  and  nitrogen 
dioxide — 

(i)  Any  stationary  source  the  actual 
emissions  of  which  are  in  excess  of  90.7 
metric  tons  (100  tons)  per  year  of  the 
pollutant  in  a  region  containing  an  area 
whose  1980  "urban  place"  population,  as 
defined  by  the  U.S.  Bureau  of  the 
Census,  was  equal  to  or  greater  than  1 
million. 

(ii)  Any  stationary  source  the  actual 
emissions  of  which  are  in  excess  of  22.7 
metric  tons  (25  tons)  per  year  of  the 
pollutant  in  a  region  containing  an  area 
whose  1980  "urban  place"  population,  as 
defined  by  the  U.S.  Bureau  of  the 
Census,  was  less  than  1  million;  or 

(2)  For  lead  or  lead  compounds 
measured  as  elemental  lead,  any 
stationary  source  that  actually  emits  a 
total  of  4.5  metric  tons  (5  tons)  per  year 
or  more. 

(1)  "Area  source"  means  any  small 
residential,  governmental,  institutional. 
commercial,  or  industrial  fuel 
combustion  operations;  onsite  solid 
waste  disposal  facility;  motor  vehicles, 
aircraft  vessels,  or  other  transportation 
facilities  or  other  miscellaneous  sources 
identified  through  inventory  techniques 
similar  to  those  described  in  the 
"AEROS  Manual  series.  Vol.  II AEROS 
User's  Manual,"  EPA-450/2-76-029 
December  1976. 

(m)  "Region"  means  an  area 
designated  as  an  air  quality  control 
region  (AQCR)  under  section  107(c)  of 
the  Act 

(n)  "Control  strategy"  means  a 
combination  of  measures  designated  to 
achieve  the  aggregate  reduction  of 
emissions  necessary  for  attainment  and 


maintenance  of  national  standards 
including,  but  not  limited  to,  measures 
such  as: 

(1)  Emission  limitations. 

(2)  Federal  or  State  emission  charges 
or  taxes  or  other  economic  incentives  or 
disincentives. 

(3)  Closing  or  relocation  of  residential, 
commercial,  or  industrial  facilities. 

(4)  Changes  in  schedules  or  methods 
of  operation  of  commercial  or  industrial 
facilities  or  transportation  systems, 
including,  but  not  limited  to,  short-term 
changes  made  in  accordance  with 
standby  plans. 

(5)  Periodic  inspection  and  testing  of 
motor  vehicle  emission  control  systems, 
at  such  time  as  the  Administrator 
determines  that  such  programs  are 
feasible  and  practicable. 

(6)  Emission  control  measures 
applicable  to  In-use  motor  vehicles, 
including,  but  not  limited  to,  measures 
such  as  mandatory  maintenance, 
installation  of  emission  control  devices, 
and  conversion  to  gaseous  fuels. 

(7)  Any  transportation  control 
measure  including  those  transportation 
measures  listed  in  section  108(f)  of  the 
Clean  Air  Act  as  amended. 

(8)  Any  variation  of,  or  alternative  to 
any  measure  delineated  herein. 

(9)  Control  or  prohibition  of  a  fuel  or 
fuel  additive  used  in  motor  vehicles,  if 
such  control  or  prohibition  is  necessary 
to  achieve  a  national  primary  or 
seconary  air  quality  standard  and  is 
approved  by  die  Administrator  under 
section  211(c)(4)(C)  of  the  Act. 

(0)  "Reasonably  available  control 
technology"  (RACT)  means  devices, 
systems  process  modifications,  or  other 
apparatus  or  techniques  that  are 
reasonably  available  taking  into  account 

(1)  the  necessity  of  imposing  such 
controls  in  order  to  attain  and  maintain 
a  national  ambient  air  quality  standard, 

(2)  the  social,  environmental  and 
economic  impact  of  such  controls,  and 

(3)  alternative  means  of  providing  for 
attainment  and  maintenance  of  such 
standard,  (This  provision  defines  RACT 
for  the  purposes  of  §§  51.110(c)(2)  and 
51.341(b)  only.) 

(p)  "Compliance  schedule"  means  the 
date  or  dates  by  which  a  source  or 
category  of  sources  is  required  to 
comply  with  specific  emission 
limitations  contained  in  an 
implementation  plan  and  with  any 
increments  of  progress  toward  such 
compliance. 

(q)  "Increments  of  progress"  means 
steps  toward  compliance  which  will  be 
taken  by  a  specific  source,  including: 

(1)  Date  of  mbmittal  of  the  source's 
final  control  plan  to  the  appropriate  air 
pollution  control  agency; 


(2)  Date  by  which  contracts  for 
emission  control  systems  or  process 
modifications  will  be  awarded;  or  date 
by  which  orders  will  be  issued  for  the 
purchase  of  component  parts  to 
accomplish  emission  control  or  process 
modification; 

(3)  Date  of  initiation  of  on-site 
construction  or  installation  of  emission 
control  equipment  or  process  change; 

(4)  Date  by  which  on-site  construction 
or  installation  of  emission  control 
equipment  or  process  modification  is  to 
be  completed;  and 

(5)  Date  by  which  final  compliance  is 
to  be  achieved. 

(r)  "Transportation  control  measure" 
means  any  measure  that  is  directed 
toward  reducing  emissions  of  air 
pollutants  from  transportation  sources. 
Such  measures  include,  but  are  not 
limited  to,  those  listed  in  section  108(f) 
of  the  Clean  Air  Act. 

(s)-(w)  [Reserved] 

(x)  "Time  period"  means  any  period  of 
time  designated  by  hour,  month,  season, 
calendar  year,  averaging  time,  or  other 
suitable  characteristics,  for  which 
ambient  air  quality  is  estimated. 

(y)  "Variance"  means  the  temporary 
deferral  of  a  final  compliance  date  for 
an  individual  source  subject  to  an 
approved  regulation,  or  a  temporary 
change  to  an  approved  regulation  as  it 
applies  to  an  individual  source. 

(z)  "Emission  limitation"  and 
"emission  standard"  mean  a 
requirement  established  by  a  State,  local 
government,  or  the  Administrator  which 
limits  the  quantity,  rate,  or 
concentration  of  emissions  of  air 
pollutants  on  a  continuous  basis, 
including  any  requirements  which  limit 
the  level  of  opacity,  prescribe 
equipment,  set  fuel  specifications,  or 
prescribe  operation  or  maintenance 
procedures  for  a  source  to  assure 
continuous  emission  reduction. 

(aa)  "Capacity  factor"  means  the  ratio 
of  the  average  load  on  a  machine  or 
equipment  for  the  period  of  time 
considered  to  the  capacity  rating  of  the 
machine  or  equipment. 

(bb)  "Excess  emissions"  means 
emissions  of  an  air  pollutant  in  excess  of 
an  emission  standard. 

(cc)  "Nitric  acid  plant"  means  any 
facility  producing  nitric  acid  30  to  70 
percent  in  strength  by  either  the 
pressure  or  atmospheric  pressure 
process. 

(dd)  "Sulfuric  acid  plant"  means  any 
facility  producing  sulfuric  acid  by  the 
contact  process  by  burning  elemental 
sulfur,  alkylation  acid,  hydrogen  sulfide, 
or  acid  sludge,  but  does  not  include 
facilities  where  conversion  to  sulfuric 
acid  is  utilized  primarily  as  a  means  of 
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preventing  emissions  to  the  atmosphere 
of  sulfur  dioxide  or  other  sulfur 
compounds. 

(ee)  "Fossil  fuel-fired  steam 
generator"  means  a  furnance  or  bioler 
used  in  the  process  of  burning  fossil  fuel 
for  the  primary  purpose  of  producing 
steam  by  heat  transfer. 

(ff)  "Stack"  means  any  point  in  a 
source  designed  to  emit  solids,  liquids, 
or  gases  into  the  air,  including  a  pipe  or 
duct  but  not  including  flares. 

(gg)  "A  stack  in  existence"  means  that 
the  owner  or  operator  had  (1)  begun,  or 
caused  to  begin,  a  continuous  program 
of  physical  on-site  construction  of  the 
stack  or  (2)  entered  into  binding 
agreements  or  contractual  obligations, 
which  could  not  be  cancelled  or 
modified  without  substantial  loss  to  the 
owner  or  operator,  to  undertake  a 
program  of  construction  of  the  stack  to 
be  completed  within  a  reasonable  time. 

(hhKl)  "Dispersion  technique"  means 
any  technique  which  attempts  to  affect 
the  concentration  of  a  pollutant  in  the 
ambient  air  by: 

(i)  Using  that  portion  of  a  stack  which 
exceeds  good  engineering  practice  stack 
height: 

(ii)  Varying  the  rate  of  emission  of  a 
pollutant  according  to  atmospheric 
conditions  or  ambient  concentrations  of 
that  pollutant;  or 

(iii)  Increasing  final  exhaust  gas 
plume  rise  by  manipulating  source 
process  parameters,  exhaust  gas 
parameters,  stack  parameters,  or 
combining  exhaust  gases  from  several 
existing  stacks  into  one  stack;  or  other 
selective  handling  of  exhaust  gas 
streams  so  as  to  increase  the  exhaust 
gas  plume  rise. 

(2)  The  preceding  sentence  does  not 
include: 

(i)  The  reheating  of  a  gas  stream, 
following  use  of  a  pollution  control 
system,  for  the  purpose  of  returning  the 
gas  to  the  temperature  at  which  it  was 
originally  discharged  from  the  facility 
generating  the  gas  stream; 

(ii)  The  merging  of  exhaust  gas 
streams  where: 

(A)  The  source  owner  or  operator 
demonstrates  that  the  facility  was 
originally  designed  and  constructed  with 
such  merged  gas  streams; 

(B)  After  July  8, 1985  such  merging  is 
part  of  a  change  in  operation  at  the 
facility  that  includes  the  installation  of 
pollution  controls  and  is  accompanied 
by  a  net  reduction  in  the  allowable 
emissions  of  a  pollutant.  This  exclusion 
from  the  definition  of  "dispersion 
techniques"  shall  apply  only  to  the 
emission  limitation  for  the  pollutant 
affected  by  such  change  in  operation;  or 

(C)  Before  July  8. 1985.  such  merging 
was  part  of  a  change  in  operation  at  the 


facility  that  included  the  installation  of 
emissions  control  equipment  or  was 
carried  out  for  sound  economic  or 
engineering  reasons.  Where  there  was 
an  increase  in  the  emission  limitation  or. 
in  the  event  that  no  emission  limitation 
was  in  existence  prior  to  the  merging,  an 
increase  in  the  quantity  of  pollutants 
actually  emitted  prior  to  the  merging,  the 
reviewing  agency  shall  presume  that 
merging  was  significantly  motivated  by 
an  intent  to  gain  emissions  credit  for 
greater  dispersion.  Absent  a 
demonstration  by  the  source  owner  or 
operator  that  merging  was  not 
significantly  motivated  by  such  intent, 
the  reviewing  agency  shall  deny  credit 
for  the  effects  of  such  merging  in 
calculating  the  allowable  emissions  for 
the  source; 

(iii)  Smoke  management  in 
agricultural  or  silvicultural  prescribed 
burning  programs; 

(iv)  Episodic  restrictions  on 
residential  woodburning  and  open 
burning;  or 

(v)  Techniques  under 
§  51.100(hh)(ll(iii)  which  increase  final 
exhaust  gas  plume  rise  where  the 
resulting  allowable  emissions  of  sulfur 
dioxide  from  the  facility  do  not  exceed 
5,000  tons  per  year. 

(ii)  "Good  engineering  practice"  (GEP) 
stack  height  means  the  greater  of: 

(1)  65  meters,  measured  from  the 
ground-level  elevation  at  the  base  of  the 
stack: 

(2)(i)  For  stacks  in  existence  on 
January  12, 1979,  and  for  which  the 
owner  or  operator  had  obtained  all 
applicable  permits  or  approvals  required 
under  40  CFR  Parts  51  and  52. 

H,=2.5H. 

provided  the  owner  or  operator 
produces  evidence  that  this  equation 
was  actually  relied  on  in  establishing  an 
emission  limitation: 
(ii)  For  all  other  stacks. 

H.=H  +  1.5L 
where 

H,=good  engineering  practice  stack  height. 

measured  from  the  ground-level 

elevation  at  the  base  of  the  stack. 
H  =  height  of  nearby  8tructure(s)  measured 

from  the  ground-level  elevation  at  the 

base  of  the  stack. 
L=lesser  dimension,  height  or  projected 

width,  of  nearby  structure(s) 

provided  that  the  EPA.  State  or  local 
control  agency  may  require  the  use  of  a 
field  study  or  fluid  model  to  verify  GEP 
stack  height  for  the  source;  or 

(3)  The  height  demonstrated  by  a  fluid 
model  or  a  field  study  approved  by  the 
EPA  State  or  local  control  agency,  which 
ensures  that  the  emissions  from  a  stack 
do  not  result  in  excessive 
concentrations  of  any  air  pollutant  as  a 


result  of  atmospheric  downwash,  wakes, 
or  eddy  effects  created  by  the  source 
itself,  nearby  structures  or  nearby 
terrain  features. 

(jj)  "Nearby"  as  used  in  §  51.10G(ii)  of 
this  part  is  defined  for  a  specific 
structure  or  terrain  feature  and 

(1)  for  purposes  of  applying  the 
formulae  provided  in  §  51.100(ii)(2) 
means  that  distance  up  to  five  times  the 
lesser  of  the  height  or  the  width 
dimension  of  a  structure,  but  not  greater 
than  0.8  km  (^miie),  and 

(2)  for  conducting  demonstrations 
under  §  51.100(ii)(3)  means  not  greater 
than  0.8  km  (4  mile),  except  that  the 
portion  of  a  terrain  feature  may  be 
considered  to  be  nearby  which  fails 
within  a  distance  of  up  to  10  times  the 
maximum  height  (H,)  of  the  feature,  not 
to  exceed  2  miles  if  such  feature 
achieves  a  height  (HJ  0.8  km  from  the 
stack  that  is  at  least  40  percent  of  the 
GEP  stack  height  determined  bv  the 
for.-nulae  provided  in  §  51.100(ii)(2)(ii)  of 
this  part  or  26  meters,  whichever  is 
greater,  as  measured  from  the  ground- 
level  elevation  at  the  base  of  the  stack. 
The  height  of  the  structure  or  terrain 
feature  is  measured  from  the  ground- 
level  elevation  at  the  base  of  the  stack. 

(kk)  "Excessive  concentration"  is 
defined  for  the  purpose  of  determining 
good  engineering  practice  stack  height 
under  §  51.100(ii)(3)  and  means. 

(1)  for  sources  seeking  credit  for  stack 
height  exceeding  that  established  under 
§  51.100(ii)[2)  a  maximum  ground-level 
concentration  due  to  emissions  from  a 
stack  due  in  whole  or  part  to  downwash, 
wakes,  and  eddy  effects  produced  by 
nearby  structures  or  nearby  terrain  " 
features  which  individually  is  at  least  40 
percent  in  excess  of  the  maximum 
concentration  experienced  in  the 
absence  of  such  downwash,  wakes,  or 
eddy  effects  and  which  contributes  to  a 
total  concentration  due  to  emissions 
from  all  sources  that  is  greater  than  an 
ambient  air  quality  standard.  For 
sources  subject  to  the  prevention  of 
significant  deterioration  program  (40 
CFR  51.166  and  52.21),  an  excessive 
concentration  alternatively  means  a 
maximum  ground-level  concentration 
due  to  emissions  from  a  stack  due  in 
whole  or  part  to  downwash,  wakes,  or 
eddy  effects  produced  by  nearby 
structures  or  nearby  terrain  features 
which  individually  is  at  least  40  percent 
in  excess  of  the  maximum  concentration 
experienced  in  the  absence  of  such 
downwash.  wakes,  or  eddy  effects  and 
greater  than  a  prevention  of  significant 
deterioration  increment.  The  allowable 
emission  rate  to  be  used  in  making 
demonstrations  under  this  part  shall  be 
prescribed  by  the  new  source 
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performance  standard  that  is  applicable 
to  the  source  category  unless  the  owner 
or  operator  demonstrates  that  this 
emission  rate  is  infieasible.  Where  such 
demonstrations  are  approved  by  the 
authority  administering  the  State 
implementation  plan,  an  alternative 
emission  rate  shall  be  established  in 
consultation  with  the  source  owner  or 
operator. 

(2)  for  sources  seeking  credit  after 
October  11, 1983,  for  increases  in 
existing  stack  heights  up  to  the  heights 
established  under  §  51.100(ii)(2),  either 
(i)  a  maximum  ground-level 
concentration  due  in  whole  or  part  to 
downwash,  wakes  or  eddy  effects  as 
provided  in  paragraph  (kk)(l)  of  this 
section,  except  that  the  emission  rate 
speciHed  by  any  applicable  State 
implementation  plan  (or,  in  the  absence 
of  such  a  limit,  the  actueil  emission  rate) 
shall  be  used,  or  (ii)  the  actual  presence 
of  a  local  nuisance  caused  by  the 
existing  stack,  as  determined  by  the 
authority  administering  the  State 
implementation  plan;  and 

(3)  for  sources  seeking  credit  after 
January  12. 1979  for  a  stack  height 
determined  under  §  51.100(ii)(2)  where 
the  aulhority  administering  the  State 
implementation  plan  requires  the  use  of 
a  field  study  or  fluid  model  to  verify 
GEP  stack  height,  for  sources  seeking 
stack  height  credit  after  November  9, 
1964  based  on  the  aerodynamic 
influence  of  cooling  towers,  and  for 
sources  seeking  stack  height  credit  after 
December  31, 1970  based  on  the 
aerodynamic  influence  of  structures  not 
adequately  represented  by  the  equations 
in  §  51.10O(iil(2),  a  maximum  ground- 
level  concentration  due  in  whole  or  part 
to  downwash,  wakes  or  eddy  effects 
that  is  at  least  40  percent  in  excess  of 
the  maximum  concentration 
experienced  in  the  absence  of  such 
downwash.  wakes,  or  eddy  effects. 

(Il)-(mm)  [Reserved] 

(nn)  Intermittent  control  system  (ICS) 
means  a  dispersion  technique  which 
varies  the  rate  at  which  pollutants  are 
emitted  to  the  atmosphere  according  to 
meteorological  conditions  and/or 
ambient  concentrations  of  the  pollutant, 
in  order  to  prevent  ground-level 
concentrations  in  excess  of  applicable 
ambient  air  quality  standards.  Such  a 
dispersion  technique  is  an  ICS  whether 
used  alone,  used  with  other  dispersion 
techniques,  or  used  as  a  supplement  to 
continuous  emission  controls  (i.e.,  used 
as  a  supplemental  control  system). 

§  St.101    SUpulatlom. 

Nothing  in  this  part  will  be  construed 
in  any  manner: 


(a)  To  encourage  a  State  to  prepare, 
adopt,  or  submit  a  plan  which  does  not 
provide  for  the  protection  and 
enhancement  of  air  quality  so  as  to 
promote  the  public  health  and  welfare 
and  productive  capacity. 

(b)  To  encourage  a  State  to  adopt  any 
particular  controfstrategy  without 
taking  into  consideration  the  cost- 
effectiveness  of  such  control  strategy  in 
relation  to  that  of  alternative  control 
strategies. 

(c)  To  preclude  a  State  from 
employing  techniques  other  than  those 
specified  in  this  part  for  purposes  of 
estimating  air  quality  or  demonstrating 
the  adequacy  of  a  control  strategy, 
provided  that  sudi  other  techniques  are 
shown  to  be  adequate  and  appropriate 
for  such  purposes. 

(d)  To  encourage  a  State  to  prepare, 
adopt,  or  submit  a  plan  without  taking 
into  consideration  the  social  and 
economic  impact  of  the  control  strategy 
set  forth  in  such  plan,  including,  but  not 
limited  to,  impact  on  availability  of 
fuels,  energy,  transportation,  and 
employment. 

(e)  To  preclude  a  State  from 
preparing,  adopting,  or  submitting  a  plan 
which  provides  for  attainment  and 
maintenance  of  a  national  standard 
through  the  apphcation  of  a  control 
strategy  not  specifically  identified  or 
described  in  this  part. 

(f)  To  preclude  a  State  or  political 
subdivision  thereof  from  adopting  or 
enforcing  any  emission  limitations  or 
other  measures  or  combinations  thereof 
to  attain  and  maintain  air  quahty  better 
than  that  required  by  a  naiional 
standard. 

(g)  To  encourage  a  Slate  to  adopt  a 
control  strategy  uniformly  applicable 
throughout  a  region  unless  there  is  no 
satisfactory  alternative  way  of  providing 
for  attainment  and  maintenance  of  a 
national  standard  throughout  such 
region. 

§51.102    Public  hearings. 

(a)  Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  States  must 
conduct  one  or  more  public  hearings  on 
the  following  prior  to  adoption  and 
submission  to  EPA  of: 

(1 )  Any  plan  or  revision  of  it  required 
by  §  51.104(a). 

(2)  Any  individual  compliance 
schedule  under  (§  51.260). 

(3)  Any  revision  under  §  51.104(d). 
(bj  Separate  hearings  may  be  held  for 

plans  to  implement  primary  and 
secondary  standards. 

(c)  No  hearing  will  be  required  for  any 
change  to  an  increment  of  progress  in  an 
approved  individual  compliance 
schedule  unless  such  change  is  likely  to 
cause  the  source  to  be  unable  to  comply 


with  the  final  compliance  date  in  the 
schedule.  The  requirements  of  §§  51.104 
and  51.105  will  be  applicable  to  such 
schedules,  however. 

(d)  Any  hearing  reauired  by  paragraph 
(a)  of  this  section  will  be  held  only  after 
reasonable  notice,  which  will  be 
considered  to  include,  at  least  30  days 
prior  to  the  date  of  such  hearing(s}: 

(1)  Notice  given  to  the  public  by 
prominent  advertisement  in  the  area 
affected  announcing  the  date(s).  time(s), 
and  piace(s]  of  such  liearing(s): 

(2)  Availability  of  each  proposed  plan 
or  revision  for  public  inspection  in  at 
least  one  location  in  each  region  to 
which  it  wiU  apply,  and  the  availability 
of  each  compliance  schedule  for  public 
inspection  in  at  least  one  location  in  the 
region  in  which  the  affected  source  is 
located; 

(3)  Notification  to  the  Administrator 
(through  tile  appropriate  Regional 
Office); 

(4)  Notification  to  each  local  air 
pollution  control  agency  which  will  be 
significantly  impacted  by  such  plan, 
schedule  or  revision; 

(5)  In  the  case  of  an  interstate  region, 
notification  to  any  otber  States  included, 
in  whole  or  in  part  in  the  regions  which 
are  significantly  impacted  by  such  plan 
or  schedule  or  revision. 

(6)  In  the  case  of  hearings  on  AQMA 
plans: 

(i)  Notification  to  the  chief  executives 
of  affected  local  goverrunents,  planning 
agencies,  transportation  agencies, 
environmental  control  agencies, 
economic  development  agencies,  and 
any  other  affected  Stetes,  and 

(ii)  Public  notice  of  alternative 
analysis  and  plan  development 
procedures  approved  under  §  51.63. 

(e)  The  State  must  prepare  and  retain, 
for  inspection  by  the  Administrator 
upon  request,  a  record  of  each  hearing. 
The  record  must  contain,  as  a  minimum, 
a  list  of  witnesses  together  with  the  text 
of  each  presentation. 

(f)  The  State  must  submit  with  the 
plan,  revision,  or  schedule  a  certification 
that  the  hearing  required  by  paragraph 
(a)  of  this  section  was  held  in 
accordance  with  the  notice  required  by 
paragraph  (d)  of  this  section. 

(g)  Upon  written  application  by  a 
State  agency  (through  the  appropriate 
Regional  Office),  the  Administrator  may 
approve  State  procedtires  for  pubUc 
hearings.  The  following  criteria  apply: 

(1)  Procedures  approved  under  this 
section  shall  be  deemed  to  satisfy  the 
requirement  of  this  part  regarding  public 
hearings. 

(2)  Procedures  different  from  this  part 
may  be  approved  if  they — 
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(i)  Ensure  public  participation  in 
matters  for  which  hearings  are  required; 
and 

(ii)  Provide  adequate  public 
notification  of  the  opportunity  to 
participate. 

(3)  The  Administrator  may  impose 
any  conditions  on  approval  he  or  she 
deems  necessary. 

151.103    SubmiMlon  of  plans,  preliminary 
revlaw  of  plans. 

(a)  The  State  makes  an  official 
submission  to  the  Administrator  when  it 
delivers  five  copies  of  the  plan  to  the 
appropriate  Regional  Office  and  a  letter 
to  the  Administrator  giving  notice  of 
such  action.  The  State  must  adnpt  the 
plan  and  the  Governor  or  his  designee, 
must  submit  it  to  the  Administrator  as 
follows: 

(1)  For  any  primary  standard,  or 
revision  thereof,  within  9  months  after 
promulgation  of  such  standard. 

(2)  For  any  secondary  standard,  or 
revision  thereof,  within  9  months  after 
promulgation  of  such  secondary 
standard  or  by  such  later  date 
prescribed  or  by  such  later  date 
prescribed  by  the  Administrator  under 
Subpart  R  of  this  part. 

[h]  Upon  request  of  a  State,  the 
Administrator  will  provide  preliminary 
review  of  a  plan  or  portion  thereof 
submitted  in  advance  of  the  date  such 
plan  is  due.  Such  requests  must  be  made 
in  writing  to  the  appropriate  Regional 
Office  and  must  be  accompanied  by  five 
copies  of  the  materials  to  be  reviewed. 
Requests  for  preliminary  review  do  not 
relieve  a  State  of  the  responsibihty  of 
adopting  and  submitting  plans  in 
accordance  with  prescribed  due  dates. 

§51.104    Revisions. 

(a)  The  plan  shall  be  revised  from 
time  to  time,  as  may  be  necessary,  to 
take  account  of: 

(1)  Revisions  of  national  standards, 

(2)  The  availability  of  improved  or 
more  expeditious  methods  of  attaining 
such  standards,  such  as  improved 
technology  or  emission  charges  or  taxes, 
or 

(3)  A  finding  by  the  Administrator  that 
the  plan  is  substantially  inadequate  to 
attain  or  maintain  the  national  standard 
which  it  implements,  or  to  otherwise 
comply  with  any  applicable  additional 
requirements  established  under  the 
Clean  Air  Act  Amendments  of  1977. 

(b)  The  State  must  revise  the  plan 
within  60  days  following  notification  by 
the  Administrator  under  paragraph 
(a)(3)  of  this  section,  or  by  such  later 
date  prescribed  by  the  Administrator 
after  consultation  with  the  State. 

(c)  States  may  revise  the  plan  from 
time  to  time  consistent  with  the 


requirements  applicable  to 
implementation  plans  under  this  part. 

(d)  The  States  must  submit  any 
revision  of  any  regulation  or  any 
compliance  schedule  under  paragraph 
(c)  of  this  section  to  the  Administrator 
no  later  than  60  days  after  its  adoption. 

(e)  The  State  must  identify  and 
describe  revisions  other  than  those 
covered  by  paragraphs  (a)  and  (d)  of  this 
section. 

(f)  EPA  will  approve  revisions  only 
after  applicable  hearing  requirements  of 
S  51.102  have  been  satisfied. 

(g)  In  order  for  a  variance  to  be 
considered  for  approval  as  a  revision  to 
the  State  implementation  plan,  the  State 
must  submit  it  in  accordance  with  the 
requirements  of  this  section. 

S51.105    Approval  of  plan*. 

The  Administrator  will  approve  any 
plan,  or  portion  thereof,  or  any  revision 
of  such  plan,  or  portion  thereof,  if  he  or 
she  determines  that  it  meets  the 
requirements  of  the  Act.  Revisions  of  a 
plan,  or  any  portion  thereof,  will  not  be 
considered  part  of  an  apphcable  plan 
until  such  revisions  have  been  approved 
by  the  Administrator  in  accordance  with 
this  part. 

8.  a.  Subpart  G  (consisting  of  §§51.110 
through  51.119)  is  added  to  read  as 
follows: 

§51.12    [Amended] 

b.  Paragraphs  (e)  through  (i)  of  §51.12 
are  redesignated  as  paragraphs  (hj 
through  (1)  of  §  51.110. 

Subpart  G— Control  Strategy 

51.110  Attainment  and  maintenance  of 
national  standards. 

51.111  Description  of  control  measures. 

51.112  Demonstration  of  adequacy. 

51.113  Time  period  for  demonstration  of 
adequacy. 

51.114  Emissions  data  and  projections. 

51.115  Air  quality  data  and  projections. 

51.116  Data  availability. 

51.117  Additional  provisions  for  lead. 

51.118  Stack  height  provisions. 

51.119  Intermittent  control  systems. 

Subpart  6— Control  Strategy 

§51.110    Attainment  and  maintenance  of 
national  standarda. 

(a)  Each  plan  must  set  forth  a  control 
strategy  that  provides  the  degree  of 
emission  reductions  necessary  for 
attairunent  and  maintenance  of  the 
national  air  quality  standards.  The 
emission  reductions  must  be  sufficient 
to  offset  any  increases  in  air  quality 
concentrations  that  are  expected  to 
result  from  emission  increases  due  to 
projected  growth  of  population, 
industrial  activity,  motor  vehicle  traffic, 
or  other  factors. 


(b)  Each  plan  providing  for  the 
attainment  of  a  primary  standard  or 
revision  of  it  must  do  so  as 
expeditiously  as  practicable.  The 
attainment  period  must  not  be  longer 
than  three  years  after  the  date  of  the 
Administrator's  approval  of  the  plan, 
unless  the  State  obtains  an  extension 
under  Subpart  R  of  this  part.  Each  plan 
must  also  provide  for  the  maintenance 
of  the  standard  after  it  has  been 
attained. 

(c)(1)  Each  plan  must  provide  for  the 
attainment  of  a  secondary  standard 
within  a  reasonable  time  after  the  date 
of  the  Administrator's  approval  of  the 
plan,  and  must  provide  for  the 
maintenance  of  the  standard  after  it  has 
been  attained. 

(2)  "Reasonable  time"  is  defined  in 
two  ways  as  follows: 

(i)  "Reasonable  time"  for  attainment 
of  a  secondary  standard  must  not  be 
more  than  three  years  from  plan 
submission  unless  the  State  shows  that 
good  cause  exists  for  postponing 
apphcation  of  the  control  technology. 
This  definition  applies  only  in  a  region 
where  the  degree  of  emission  reduction 
necessary  for  attainment  of  the 
secondary  standard  can  be  achieved 
through  the  application  of  reasonably 
available  control  technology. 

(ii)  "Reasonable  time"  will  depend  on 
the  degree  of  emission  reduction  needed 
for  attainment  of  the  secondary 
standard  and  on  the  social,  economic, 
and  technological  problems  involved  in 
carrying  out  a  control  strategy  adequate 
for  attainment  of  the  secondary 
standard.  This  definition  applies  only  in 
a  region  where  apphcation  of 
reasonably  available  control  technology 
will  not  be  sufficient  for  attainment  of 
the  secondary  standard  in  three  years. 

(d)  Each  plan  providing  for  the 
attainment  of  a  primary  or  secondary 
standard  must  specify  the  projected 
attainment  date. 

(e)  The  plan  for  each  Region  must 
have  adequate  provisions  to  ensure  that 
stationary  sources  from  within  that 
Region  will  not: 

(1)  Prevent  attainment  and 
maintenance  of  any  national  standard  in 
any  portion  of  an  interstate  Region  or 
any  other  Region. 

(2)  Interfere  with  measures  required  to 
be  included  in  the  applicable 
implementation  plan  for  any  such 
Region  to  prevent  significant 
deterioration  of  air  quality  or  to  protect 
visibility. 

(f)  For  purposes  of  developing  a 
control  strategy,  data  derived  from 
measurements  of  existing  ambient  levels 
of  a  pollutant  may  be  adjusted  to  reHect 
the  extent  to  which  occasional  natural 
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or  accidental  phenomena,  e.g.,  dust 
stonns,  forest  fires,  industrial  accidents, 
demonstrably  affected  such  ambient 
levels  during  the  measurement  period. 

(g)  During  developing  of  die  plan,  EPA 
encourages  States  to  identify  alternative 
control  strategiea,  as  well  as  die  costs 
and  benefits  of  each  such  alternative  for 
attainment  or  maintenance  of  the 
national  standard. 


951.111    DMCfiptkM  of  control  I 

Each  plan  nmst  set  forth  a  control 
strategy  which  includes  Uie  following: 

(a)  A  descriptian  of  each  control 
measure  that  is  incorporated  into  the 
plan,  and  a  schedule  for  its 
implementation. 

(b)  Copies  of  the  enforceable  laws  and 
regulations  to  implement  the  measures 
adopted  in  the  plan. 

(c)  A  description  of  the  administrative 
procedures  to  be  used  in  implementing 
each  control  measure. 

(d)  A  description  of  enforcement 
methods  including,  but  not  limited  to: 

(1)  Procedures  for  monitoring 
compliance  with  each  of  the  selected 
control  measures, 

(2)  Procedures  for  handling  violations, 
and 

(3)  A  designation  of  agency 
responsibihty  for  enforcement  of 
implementation. 

$51,112    Demonstration  of  adequacy. 

(a)  Each  plan  must  demonstrate  that 
the  measures,  rules,  aiui  regulations 
contained  in  it  are  adequate  to  provide 
for  the  timely  attainment  and 
maintenance  of  the  national  standard 
that  it  implements.  The  adequacy  of  a 
control  strategy  shall  be  demonstrated 
by  means  of  a  proporational  model  or 
dispersion  model  or  other  procedure 
which  is  shown  to  be  adequate  and 
appropriate  for  such  purposes. 

(b)  The  demonstration  must  include 
the  following: 

(1)  A  summary  of  the  computations, 
assumptions,  and  judgments  used  to 
determine  the  degree  of  reduction  of 
emissions  (or  reductions  in  the  growth  of 
emissions)  that  will  result  from  die 
implementation  of  the  control  strategy. 

(2)  A  presentation  of  emission  levels 
expected  to  result  from  implementation 
of  each  measure  of  the  control  strategy. 

(3)  A  presentation  of  the  air  quality 
levels  expected  to  result  from 
impkmentation  of  die  overall  control 
strategy  presented  either  in  tabular  form 
or  as  an  isopleth  map  showing  expected 
maximum  pollutant  concentrations. 

64)i  A  description  of  the  dispnsion 
m««iei»used  to  project  air  quality  and  to 
evaluate  oentrol  steategiea. 


(5]  For  interstate  regions,  the  analysis 
from  each  constituent  State  must,  where 
practicable,  be  based  upon  the  same 
regional  emission  inventory  and  air 
quality  baseline. 

§  51.1 13    Time  period  for  demonstration  of 
adequacy. 

(a]  The  demonstration  of  the 
adequacy  of  the  control  strategy  to 
attain  a  primary  standard  required 
imder  §  51.112  must  cover  the  following 
periods: 

(1)  At  least  three  years  from  the  date 
by  which  the  Administator  must 
approve  or  dis^prove  the  plan,  if  no 
extension  under  Subpart  R  is  granted,  or 

(2)  At  least  five  years  from  the  date  by 
which  the  Administrator  must  approve 
or  disapprove  the  plan.  If  an  extension 
under  Subpart  R  is  granted. 

(b)  The  demonstration  of  adequacy  to 
attain  a  secondary  standard  required 
imder  {  51.112  must  cover  the  period  of 
time  determined  to  be  reasonable  under 
§  51.110(c)  for  attainment  of  such 
secondary  standard. 

§51.114    EffliMions  data  and  prtHections. 

(a)  Except  for  lead,  each  plan  must 
contain  a  detailed  inventory  of 
emissions  from  point  and  area  sources. 
Lead  requirements  are  specified  in 

§  51.117.  The  inventory  must  be  based 
upon  measured  emissions  or,  where 
measured  emissions  are  not  available, 
documented  emission  factors. 

(b)  Each  plan  must  contain  a  summary 
of  emission  levels  projected  to  result 
from  application  of  the  new  control 
strategy. 

(c)  Each  plan  must  identify  the 
sources  of  the  data  used  in  die 
projection  of  emissions. 

§51.115    Air  quality  data  and  proiections. 

(a)  Each  plan  must  contain  a  summary 
of  data  showing  existing  air  quality. 

(b)  Each  plan  must: 

(1)  Contain  a  summary  of  air  quality 
concentrations  expected  to  result  from 
application  of  the  control  strategy,  and 

(2)  Identify  and  describe  the 
dispersion  model,  other  air  quality 
model,  or  receptor  model  used. 

(c)  Actual  measurements  of  air  quality 
must  be  used  where  available  if  made 
by  methods  specified  in  Appendix  C  to 
Part  58  of  this  chapter.  Estimated  air 
quality  using  appropriate  modeling 
techniques  may  be  used  to  supplement 
measurements. 

(d)  For  purposes  of  developing  a 
control  strategj^  background 
concentration  shall  be  taken  into 
consideration  with  respect  to  particulate 
matter.  As  used  in  this  subpart 
background  concentration  is  that 
portion  of  the  measured  ambient  levele 


that  cannot  be  reduced  by  controlling 
emissions  from  man-made  sources. 

(e)  In  developing  an  ozone  control 
strategy  for  a  particular  area, 
background  ozone  concentrations  and 
ozone  transported  into  an  area  must  be 
considered.  States  may  assume  that  the 


ozone  standard  wil 
upwind  areas 


be  attained  in 


§51.116    Data  availability. 

(a)  The  State  must  retain  all  detailed 
data  and  calculations  used  in  the 
preparation  of  each  plan  or  each  plan 
revision,  and  make  them  available  for 
public  inspection  and  submit  them  to  the 
Administrator  at  his  request. 

(b)  The  detailed  data  and  calculations 
used  in  the  preparation  of  plan  r.?visions 
are  not  considered  a  part  of  the  plan. 

(c)  Each  plan  must  provide  for  public 
availability  of  emission  data  reported  by 
source  owners  or  operators  or  otherwise 
obtained  by  a  State  or  local  agency. 
Such  emission  data  must  be  correlated 
with  applicable  emiesion  limitations  or 
other  measures.  As  used  in  this 
paragraph,  "correlated"  means 
presented  in  such  a  maimer  as  to  show 
the  relationship  between  measured  or 
estimated  amounts  of  emissions  and  the 
amounts  of  such  emissions  allowable 
under  the  applicable  emission 
limitations  or  other  measures. 

§51.117    Additional  provisiona  for  lead. 
In  addition  to  other  requirements  in 
§  S  51.100  dirough  Stlie  die  following 
requirements  apply  to  lead.  To  the 
extent  they  conflict,  there  requirements 
are  confrolling  over  those  of  the 
proceeding  section& 

(a)  Control  strategy  demonstration. 
Each  plan  must  contain  a  demonstration 
showing  that  the  plan  will  attain  and 
maintain  the  standard  in  the  following 
areas: 

(1)  Areas  in  the  vicinity  of  the 
following  point  sousces  of  lead:  Primary 
lead  smelters,  Secondary  lead  smelters. 
Primary  copper  nndters,  Lead  gasoline 
additive  plants.  Lead-acid  storage 
battery  manufacturing  plants  that 
produce  2,000  or  more  battnies-per  day. 
Any  other  stationary  source  that 
actually  emit»25  ormore  tons  per  year 
of  lead  or  lead  compounds  measured  as 
elemental  lead. 

(2)  Any  othn*  area  thai  has  lead  air 
concentrations  in  excess  of  die  national 
ambient  air  quality  ttandard 
concentration  for  lead,  measured  since 
January  1, 1974. 

(b)  Time  period  for  demonstration  of 
adequacy.  The  demenstiation  of 
adequacy  of  the  control  strategy 
required  undev  |  51.312  may  cover  a 
longer  period  if  oHotred  by  the 
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appropriate  EPA  Regional 
Administrator. 

(c)  Special  modehag  provisioas.  (1) 
For  urbamzed  area*  with  measured  lead 
concentrationa  in  excess  of  4.0  p.%lt[^, 
quarterly  mean  measured  since  January 
1, 1974,  the  plan  must  employ  the 
modified  rollback  model  for  the 
demonstration  of  attainment  as  a 
minimum,  but  may  use  an  atmospheric 
dispersion  model  if  desired.  If  a 
proportional  model  is  used,  the  air 
quality  data  should  be  the  same  year  as 
the  emissions  inventory  required  imder 
the  paragraph  e. 

(2)  For  each  point  source  listed  in 

§  51.117(a),  that  plan  must  employ  an 
atmospheric  dispersion  model  for 
demonstration  of  attainment. 

(3)  For  each  area  in  the  vicinity  of  an 
air  quality  numitor  that  has  recorded 
lead  concentratioDS  in  excess  of  the  lead 
national  standard  concentration,  the 
plan  must  employ  the  modified  rollback 
model  as  a  minimum,  but  may  ase  an 
atmospheric  di^>ersion  model  if  desired 
for  the  demonstration  of  attainment. 

(d)  Air  quality  data  and  projections. 

(1)  Each  State  must  subnot  to  the 
appropriate  EPA  Regional  OfBce  widi 
the  plan,  bat  not  part  of  the  plan,  all  lead 
air  quality  data  measured  since  January 
1, 1974.  TTiis  requirement  does  not  apply 
if  the  data  has  abeady  been  submitted 

(2)  The  data  must  be  submitted  m 
accordance  with  &e  procedures  and 
data  forms  specified  in  C3iapter  3.4.0  of 
the  "AEROS  User's  Manual"  concerning 
storage  and  retrieval  of  aennnetric  data 
(SAROAD)  exo^t  where  the  Re^onal 
Administrator  waives  this  reqtiiremenL 

(3]  If  additional  lead  air  quality  data 
are  desired  to  determine  lead  air 
concentrations  in  areas  suspected  of 
exceeding  the  lead  national  ambient  air 
quality  standard,  the  plan  may  include 
data  from  any  previously  collected 
filters  from  particulate  matter  \&f^ 
volume  samplers.  In  deternrining  the 
lead  content  of  die  filters  for  control 
strategy  demonstration  purposes,  a 
State  may  use,  m  addition  to  the 
reference  method.  X-ray  fluorescence  or 
any  other  mediod  approved  by  the 
Regional  Administrator. 

(e)  Emissions  data,  (1)  The  point 
source  inventory  on  whidi  the  summary 
of  the  baseline  liead  emissions  inventory 
is  based  must  contain  all  sources  that 
emit  five  or  more  tons  of  lead  per  year. 

(2)  Each  State  nmst  safaont  lead 
emissions  data  to  the  appropriate  EPA 
RegioDal  Office  with  the  original  plan. 
The  siihmiaaion  must  be  OMde  wiA  the 
plan,  but  not  as  part  of  the  plan,  and 
must  include  emissions  data  and 
information  related  to  point  and  area 
sooroe  emissions.  The  emission  data 


and  information  should  radude  the 
information  identified  in  the  Hazardous 
and  TYace  Enrisaions  System 
(HATRBMS)  point  source  coding  forms 
for  all  point  sources  and  the  area  source 
coding  forms  for  all  soorces  that  are  not 
point  sources,  but  need  not  mcessarily 
be  in  the  format  of  those  forms. 

S  51.118    Stack  halght  previsions. 

(a)  The  plan  must  provide  that  the 
degree  of  emission  liiaitation  required  of 
any  source  for  control  of  any  air 
polhitant  must  not  be  affected  by  so 
much  of  any  source's  stack  hei^t  that 
exceeds  good  engineering  practice  or  by 
any  other  dispersion  technique,  except 
as  provided  in  9  51.118(b).  The  plan 
must  provide  that  before  a  State  submits 
to  EPA  a  new  or  revised  emission 
limitation  that  is  based  on  a  good 
engineering  practice  stack  height  that 
exceeds  the  height  allowed  by 

S  51.100(ii)  (1)  or  (2),  the  State  must 
notify  the  public  of  the  availabilty  of  the 
demonstration  study  and  must  provide 
opportunity  for  a  ptUilic  hearing  on  it 
This  section  does  not  require  the  plan  to 
restrict  in  any  manner,  die  actual  stack 
height  of  any  source. 

(b)  The  provisions  of  i  51.118(a)  shall 
not  apply  to  (1)  stack  heights  in 
existence,  or  dispersion  techniques 
implemented  on  or  before  December  31. 
1970.  except  where  pollutants  are  being 
emitted  from  such  stacks  (h*  using  such 
dispersioa  tedmiques  by  sources,  as 
defined  in  section  lll(aK3}  of  the  Clean 
Air  Act  which  were  constructed,  or 
reconstructed,  or  for  which  major 
modifications,  as  defined  in 

SS  51.165(a)(l)(v)(A).  51.iee(b)(2)(i)  and 
52.21(b)(2)(iX  were  carried  out  after 
December  31. 1970;  or  (2)  coal-fired 
steam  electric  generating  units  subject 
to  the  provisions  of  section  118  of  die 
Clean  Air  Act  which  cammenced 
operation  before  July  1, 1957,  and  whose 
stacks  were  construced  under  a 
construction  contract  awarded  before 
February  8, 1974. 

§51.119    intarmittant  control  •yataros. 

(a)  The  use  of  an  intermittent  control 
system  (ICS)  may  be  taken  into  account 
in  establishing  an  emission  limitation  for 
a  pollutant  under  a  State 
implementation  plan,  provided: 

(1)  The  ICS  was  implemented  before 
December  31, 1970,  according  to  the 
criteria  specified  in  i  S1.119(b). 

(2)  The  extent  to  which  the  ICS  is 
taken  into  account  is  timited  to  reflect 
emission  levels  and  assodated  ambient 
pollutant  concentrations  that  would 
result  if  fte  ICS  was  the  same  as  it  was 
before  December  31. 1970.  end  was 
operated  as  spedfied  by  the  operating 


system  of  die  ICS  before  December  31. 
1970. 

(3)  The  plan  alhms  die  ICS  to 
compensate  only  for  emissions  from  a 
source  fcv  which  the  ICS  was 
implemented  before  December  31, 1970, 
and,  in  the  event  the  source  has  been 
modified,  only  to  die  extent  the 
emissions  correspond  to  the  maximum 
capacity  of  the  source  before  December 
31, 1970.  For  purposes  of  this  paragraph, 
a  source  for  which  die  ICS  was 
implemented  is  any  particular  structure 
or  equipment  the  emissions  from  whidi 
were  subjed  to  the  ICS  operating 
procedures. 

(4)  TTie  plan  requires  the  continued 
operation  of  any  constant  pollution 
contnri  system  which  was  in  use  before 
Decembor  31. 1970.  or  the  equivalent  of 
that  system. 

(5)  The  plan  dearty  defines  the 
emission  limits  affected  by  the  ICS  and 
the  maimer  in  wiudi  the  ICS  is  taken 
into  account  in  establishing  those  limits. 

(6)  The  plan  contains  requirements  for 
the  operation  and  maintenance  of  the 
qualifying  ICS  which,  together  with  the 
emission  limitations  and  any  other 
necessary  requirements,  will  assure  that 
the  national  ambient  air  quality 
standards  and  any  applicable 
prevention  of  significant  deterioration 
increments  will  be  attained  and 
maintained.  These  requirements  shall 
include,  but  not  necessarily  be  limited 
to,  the  following: 

(i)  Requirements  that  a  source  owner 
or  operator  continuousfy  operate  and 
maintain  the  components  of  the  ICS 
specified  at  S  51.119(b)(3)  (ii)-(iv)  in  a 
maimer  which  assures  that  the  ICS  is  at 
least  as  effective  as  it  was  before 
December  31, 1970.  The  air  qualify 
monitors  and  meteorological 
instrumentation  spedfi^  at  S  51.119(b) 
may  be  operated  by  a  local  audiorify  or 
odier  entify  provided  the  source  has 
ready  access  to  the  data  from  the 
monitors  and  instrumentation. 

(ii)  Requirements  which  specify  the 
circiimstances  under  which,  the  extent 
to  which,  and  die  procedures  through 
which,  emissions  shall  be  curtailed 
through  the  activation  of  ICS. 

(iii)  Requirements  for  recordkeeping 
which  require  die  owner  or  operator  of 
the  source  to  keep,  for  periods  of  at  least 
3  yean,  records  of  measured  ambient  air 
qualify  data,  meteorological  information 
acquired,  and  production  data  relating 
to  diose  processes  affected  by  the  ICS. 

(iv)  Requirements  for  reporting  which 
require  the  owner  or  operator  of  the 
source  to  notify  the  State  and  EPA 
within  30  days  of  a  NAAQS  violation 
pertahnng  to  the  pollutant  affected  by 
die  ICS. 
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[7]  Nothing  in  this  paragraph  affects 
the  applicability  of  any  new  source 
review  requirements  or  new  source 
performance  standards  contained  in  the 
Qean  Air  Act  or  40  CFR  Subchapter  C. 
Nothing  in  this  paragraph  precludes  a 
State  Erom  taking  an  I(^  into  account  in 
establishing  emission  limitations  to  any 
extent  less  than  permitted  by  this 
paragraph. 

(b)  An  intermittent  control  system 
(ICS)  may  be  considered  implemented 
for  a  pollutant  before  December  31. 1970. 
if  the  following  criteria  are  met: 

(1)  The  ICS  must  have  been 
established  and  operational  with  respect 
to  that  pollutant  prior  to  December  31, 
1970.  and  reductions  in  emissions  of  that 
pollutant  must  have  occurred  when 
warranted  by  meteorological  and 
ambient  monitoring  data. 

(2)  The  ICS  must  have  been  designed 
and  operated  to  meet  an  air  quality 
objective  for  that  pollutant  such  as  an 
air  quality  level  or  standard. 

(3)  The  ICS  must,  at  a  minimum,  have 
included  the  following  components  prior 
to  December  31, 1970: 

(i)  Air  quality  monitors.  An  array  of 
sampling  stations  whose  location  and 
type  were  consistent  with  the  air  quality 
objective  and  operation  of  the  system. 

(ii)  Meteorological  instrumentation.  A 
meteorological  data  acquisition  network 
(may  be  limited  to  a  single  station) 
which  provided  meteorological 
prediction  capabilities  sufficient  to 
determine  the  need  for,  and  degree  of, 
emission  curtailments  necessary  to 
achieve  the  air  quahty  design  objective. 

(iii)  Operating  system.  A  system  of 
established  procedures  for  determining 
the  need  for  curtailments  and  for 
accomplishing  such  curtailments. 
Documentation  of  this  system,  as 
required  by  paragraph  (n)(4).  may 
consist  of  a  compendium  of  memoranda 
or  comparable  material  which  defme  the 
criteria  and  procedures  for  curtailments 
and  which  identify  the  type  and  number 
of  personnel  authorized  to  initiate 
curtailments. 

(iv)  Meteorologist  A  person,  schooled 
in  meteorology,  capable  of  interpreting 
data  obtained  from  the  meteorological 
network  and  qualified  to  forecast 
meteorological  incidents  and  their  effect 
on  ambient  air  quality.  Sources  may 
have  obtained  meteorological  services 
through  a  consultant.  Services  of  such  a 
consultant  could  include  sufficient 
training  of  source  personnel  for  certain 
operational  procedures,  but  not  for 
design,  of  the  ICS. 

(4)  Documentation  sufficient  to 
support  the  claim  that  the  ICS  met  the 
criteria  listed  in  this  paragraph  must  be 
provided.  Such  documentation  may 


include  affidavits  or  other 
documentation. 

9.  Subpart  H  (consisting  of  SS  51.150 
through  51.153]  is  added  to  read  as 
follows: 

Subpart  H  ■  Prevention  of  Air  Pollution 
Emargancy  EptaodM 

51.150  Classification  of  regions  for  episode 
plans. 

51.151  Significant  harm  levels. 

51.152  Contingency  plans. 

51.153  Reevaluation  of  episode  plans. 

Subpart  H— Prevention  of  Air  Pollution 
Enoergency  Epitoddfc 

S  51. ISO    Classification  of  regions  for 
eptood*  plans. 

(a)  This  section  continues  the 
classification  system  for  episode  plans. 
Each  region  is  classified  separately  with 
respect  to  each  of  the  following 
pollutants:  Sulfur  oxides,  particulate 
matter,  carbon  monoxide,  nitrogen 
dioxide,  and  ozone. 

(b)  "Priority  I  Regions"  means  any 
area  with  greater  ambient 
concentrations  than  the  following: 

(1)  Sulfur  dioxide— 100  fig/m»  (0.04 
ppm)  annual  arithmetic  mean;  455  fig/m' 
(0.17  ppm)  24-hour  maximum. 

(2)  Particulate  matter — 95  jAg/m' 
annual  geometric  mean;  325  ^g/m' 24- 
hour  maximum, 

(3)  Carbon  monoxide — 55  mg/m'  (48 
ppm)  1-hour  maximum;  14  mg/m'  (12 
ppm)  8-hour  maximum. 

(4)  Nitrogen  dioxide — 100  fig/m'(0.06 
ppm)  annual  arithmetic  mean. 

(5)  Ozone— 195  ftg/m*  (0.10  ppm)  1- 
hour  maximum. 

(c)  "Priority  lA  Region"  means  any 
area  which  is  Priority  I  primarily 
because  of  emissions  from  a  single  point 
source. 

(d)  "Priority  n  Region"  means  any 
area  which  is  not  a  Priority  I  region  and 
has  ambient  concentrations  between  the 
following: 

(1)  Sulfur  Dioxides — 80-100  ^g/m» 
(0.02-0.04  ppm)  annual  arithmetic  mean; 
260-445  jig/m'  (0.10-0.17  ppm)  24-hour 
maximum;  any  concentration  above 
1,300  »ig/m»  (0.50  ppm)  three-hour 
average. 

(2)  Particulate  matter— 60-95  ^g/m' 
annual  geometric  mean;  150-325  jxg/m* 
24-hour  maximum. 

(e)  In  the  absence  of  adequate 
monitoring  data,  appropriate  models 
must  be  used  to  classify  an  area  under 
paragraph  (b)  of  this  section. 
Information  on  these  models  may  be 
found  through  the  "Air  Programs 
Reports  and  Guidelines  Index."  EPA- 
150/2-82-016.  With  respect  to  carbon 
monoxide,  ozone,  and  nitrogen  dioxide, 
any  area  whose  urban  population  as 
defined  in  the  most  recent  U.S.  Bureau 


of  the  Census,  exceeds  200,000  will  be 
classified  Priority  L 

(f)  Areas  which  do  not  meet  the  above 
criteria  are  classified  Priority  III. 

§51.151    Significant  harm  levels. 

Each  plan  for  a  Priority  I  region  must 
include  a  contingency  plan  which  must, 
as  a  mimimum,  provide  for  taking  action 
necessary  to  prevent  ambient  pollutant 
concentrations  at  any  location  in  such 
region  from  reaching  the  following 
levels: 

Sulfur  dioxide— 2.6Z0  jig/m'  (1.0  ppm)  24- 
hour  average. 

Particulate  matter^l.OtX)  jiR/m'  (24-hour 
average. 

Sulfur  dioxide  and  particulate  matter 
combined— product,  of  sulfur  dioxide  in  ug/m' 
24-hour  average,  and  particulate  matter  in 
ug/m'  24-hour  average  equal  to  490  x  10'. 

Carbon  monoxide— -57.5  mg/m'  (50  ppm)  8- 
hour  average;  86.3  mg/m'  (75  ppm)  4-hour 
average:  144  mg/m'  (125  ppm)  1-hour  average. 

Ozone— \,20O  ug/m*  (0.6  ppm)  2-hour 
average. 

Nitrogen  dioxide— i.750  ug/m»  (2.0  ppm)  1- 
hour  average:  938  ug/m'  (0.5  ppm)  24-hour 
average. 

§  51.152    Contingency  plans 

(a)  Each  contingency  plan  must — 

(1)  Specify  two  or  more  stages  of 
episode  criteria  such  as  those  set  forth  in 
Appendix  L  to  this  part,  or  their 
equivalent; 

(2)  Provide  for  public  announcement 
whenever  any  episode  stage  has  been 
determined  to  exist;  and 

(3)  Specify  adequate  emission  control 
actions  to  be  taken  at  each  episode 
stage.  (Examples  of  emission  control 
actions  are  set  forth  in  Appendix  L.) 

(b)  Each  contingency  plan  for  a 
Priority  I  region  must  provide  for  the 
following: 

(1)  Prompt  acquisition  of  forecasts  of 
atmospheric  stagnation  conditions  and 
of  updates  of  such  forecasts  as 
frequently  as  they  are  issued  by  the 
National  Weather  Service. 

(2)  Inspection  of  sources  to  ascertain 
compliance  with  applicable  emission 
control  action  requb«ments. 

(3)  Communications  procedures  for 
transmitting  status  reports  and  orders  as 
to  emission  control  actions  to  be  taken 
during  an  episode  stage,  including 
procedures  for  contact  with  public 
officials,  major  emission  sources,  public 
health,  safety,  and  emergency  agencies 
and  news  media. 

(c)  Each  plan  for  a  Priority  LA  and  II 
region  must  include  a  contingency  plan 
that  meets,  as  a  minimum,  the 
requirements  of  pangraphs  (b)(1)  and 
(b)(2]  of  this  section.  Areas  classified 
Priority  in  do  not  need  to  develop 
episode  plans. 

(d)  Notwithstanding  the  requirements 
of  paragraphs  (b)  aad  (c)  of  this  section. 
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the  Administrator  may,  at  his 
discretion — 

(1)  Exempt  from  the  requirements  of 
this  section  those  portions  of  Priority  I, 
lA.  or  U  regions  which  have  be«i 
designated  as  attainment  or 
unclassifiable  for  national  primary  and 
secondary  standards  under  section  107 
of  the  Act;  or 

(2)  Limit  the  requirements  pertaining 
to  emission  control  actions  in  Priority  I 
regions  to— 

(i)  Urbanized  areas  as  identified  in  the 
most  recent  United  States  Census,  and 

(ii)  Major  emitting  facilities,  as 
defined  by  section  189(1)  of  the  Act 
outside  the  urbanized  areas. 

§51.153    RMvahjatkm  of  episode  plans. 

(a)  States  should  periodically 
reevaluate  priority  classifications  of  all 
Regions  or  portion  of  Regions  within 
their  borders.  The  reevaluation  must 
consider  the  three  most  recent  years  of 
air  quality  data.  If  the  evaluation 
indicates  a  change  to  a  higher  priority 
classification,  appropriate  changes  in 
the  episode  plan  must  be  made  as 
expeditiously  as  practicable. 

la  Sections  51.160  through  51.165  are 
added,  and  (  51.166  is  designated  from 
S  51.24  to  comprise  Subpart  L  The  table 
fo  contents  for  Subpart  I  and  the  newly 
added  sections  read  as  follows: 


Sulipart 
Modifications 


of  NswSoarcssand 


51.160    Legally  enforceable' procedures. 
51.181    Public  availability  of  information. 

51.162  Identification  of  responsible 
agency. 

51.163  Administration  procedure*. 

51.164  Stack  height  procedures. 

51.165  Permit  requirements. 
51.160    Prevention  of  significant 

deterioration  of  air  quality. 


Of  N«wSourc«s 


SubfMrt 

and  ModHlcatlom 


851.160  ^ 

(a)  Each  plan  must  set  forth  legally 
enforceable  procedures  that  enable  the 
State  or  local  agency  to  determine 
whether  the  construction  or 
modification  of  a  facility,  building, 
structure  or  installation,  or  combination 
of  these  wrill  result  in — 

(1)  A  violation  of  applicable  portions 
of  the  control  strategy;  or 

(2)  Interference  with  attainment  or 
maintenance  of  a  nationsi  standard  in 
the  State  in  which  the  proposed  souttx 
(or  modification)  is  located  or  in  a 
neighboring  State. 

(b)  Such  procedures  must  include 
means  by  which  the  SUte  or  local 
agency  responsible  for  final 
dedsioomaking  on  an  appbcation  for 
approval  to  construct  or  modify  will 


prevent  such  construction  or 
modification  if — 

(1)  It  will  result  in  a  violation  of 
applicable  portions  of  the  control 
strategy;  or 

(2)  It  will  interfere  with  the  attainment 
or  maintenance  of  a  national  standard. 

(c)  The  procedures  must  provide  for 
the  submission,  by  the  owner  or 
operator  of  the  building,  facility, 
structure,  or  installation  to  be 
constructed  or  modified,  of  such 
information  on — 

(1)  The  nature  and  amounts  of 
emissions  to  be  emitted  by  it  or  emitted 
by  associated  mobile  sources; 

(2)  The  location,  design,  construction, 
and  operation  of  such  facility,  building, 
structure,  or  installation  as  may  be 
necessary  to  permit  the  State  or  local 
agency  to  make  the  determination 
referred  to  in  paragraph  (a)  of  this 
section. 

(d)  The  procedures  must  provide  that 
approval  of  any  construction  or 
modification  must  not  affect  fte 
responsibility  to  the  owner  or  operator 
to  comply  with  applicable  portions  of 
the  control  strategy. 

(e)  The  procedures  must  identify  types 
and  sizes  of  facilities,  buildings, 
structures,  or  installations  which  will  be 
subject  to  review  under  this  section.  The 
plan  must  discuss  the  basis  for 
determining  which  facilities  will  be 
subject  to  review. 

(0  The  procedures  must  discuss  the 
air  quality  data  and  the  dispersion  or 
other  air  quality  modeling  used  to  meet 
the  requirements  of  this  subpart. 

S  51.161    PubHe  availability  of  mformaUoa 

(a)  The  legally  enforceable  procedures 
in  S  51.160  must  also  require  the  State  or 
local  agency  to  provide  opportunity  for 
public  comment  on  information 
submitted  by  owners  and  operators.  The 
public  information  must  include  the 
agency's  analysis  of  the  effect  of 
construction  or  nrodification  on  ambient 
air  quality,  including  the  agency's 
proposed  approval  or  disapproval. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section,  opportunity  for  public 
comment  shall  include,  as  a  minimum — 

(1)  Availability  for  pubtic  inspection 
in  at  least  one  location  in  the  area 
affected  of  the  information  submitted  by 
the  owner  or  operator  cmd  of  the  State 
or  local  agency's  analysis  of  the  effect 
on  air  quality; 

(2)  A  30-day  period  for  submittal  of 
public  comment;  and 

(3)  A  notice  by  prominent 
advertisement  in  the  area  affected  of  the 
location  of  the  sowoe  information  and 
analysis  q>ecified  in  paragraph  (b)(1)  of 
this  section. 


(c)  Where  the  30-day  comment  period 
required  in  paragraph  (b)  of  this  section 
would  conflict  writh  existing 
requirements  for  acting  on  requests  for 
permission  to  construct  or  modify,  the 
State  may  submit  for  approval  a 
comment  period  which  is  consistent 
with  such  existing  requirements. 

(d)  A  copy  of  the  notice  required  by 
paragraph  (b)  of  this  section  must  also 
be  sent  to  the  Administrator  through  the 
appropriate  Regional  Office,  and  to  all 
other  State  and  local  air  pollution 
control  agencies  having  jurisdiction  in 
the  region  in  which  such  new  or 
modified  installation  will  be  located. 
The  notice  also  must  be  sent  to  any 
other  agency  in  the  region  having 
responsibility  for  mplementing  tfie 
procedures  required  under  this  subpart. 
For  lead,  a  copy  of  the  notice  is  required 
for  all  point  sources.  The  definition  of 
point  for  lead  is  given  in  {  51.100(k)(2). 

§51.162    IdMitificattonofrvaponsaMe 
agency. 

Each  plan  must  identify  the  State  or 
local  agency  which  will  be  responsible 
for  meeting  the  requirements  of  this 
subpart  in  each  area  of  the  State.  Where 
such  responsibility  rests  with  an  agency 
other  than  an  air  pollution  control 
agency,  such  agency  %vill  consult  with 
the  appropriate  State  or  local  air 
pollution  control  agency  in  carrying  out 
the  provisions  of  this  subpart. 

§  5 1 . 1 63    Administrative  procedures. 

The  plan  must  include  the 
administrative  procedures,  which  will 
be  followed  in  making  the  determination 
specified  in  paragraph  (a)  of  §  51.160. 

§51.164    Stadc  helgtrt  procedures. 

Such  procedures  must  provide  that  the 
degree  of  emission  limitation  required  of 
any  source  for  control  of  any  air 
pollutant  must  not  be  affected  by  so 
much  of  any  source's  stack  height  that 
exceeds  good  engineering  practice  or  by 
any  other  dispersion  technique,  except 
as  provided  in  §  51.118(b).  Such 
procedures  must  provide  that  before  a 
State  issues  a  permit  to  a  source  baaad 
on  a  good  engineering  practice  stadc 
height  that  exceeds  the  height  allowed 
by  S  51.100(ii)  (1)  or  (2).  the  State  must 
notify  the  public  of  the  availability  of 
the  demonstration  study  and  must 
provide  opportunity  for  public  hearing 
on  it.  This  section  does  not  require  such 
procedures  td  restrict  in  any  manner  the 
actual  stack  height  of  any  source. 

§51.165    Pormn  requirsinents. 

(a)  State  Implementation  Plan 
provisions  satisfying  sections  172(b)(6) 
and  173  of  the  Act  shall  meet  the 
following  conditions: 


I 

40670         Federal  Register  /  Vol.  51,  No.  216  /  FViday.  November  7.  1986  /  Rules  and  Regulations 


(1)  AU  such  plans  shall  use  the 
specific  definitions.  Deviations  from  the 
following  wording  will  be  approved  only 
if  the  state  specifically  demonstrates 
that  the  submitted  dehnition  is  more 
stringent,  or  at  least  as  stringent,  in  all 
respects  as  the  corresponding  definition 
below: 

(i)  "Stationary  source"  means  any 
building,  structure,  facility,  or 
installation  which  emits  or  may  emit 
any  air  pollutant  subject  to  regulation 
under  the  Act. 

(ii)  "Building,  structure,  facility,  or 
installation"  means  all  of  the  pollutant- 
emitting  activities  which  belong  to  the 
same  industrial  grouping,  are  located  on 
one  or  more  contiguous  or  adjacent 
properties,  and  are  under  the  control  of 
the  same  person  (or  persons  under 
common  control]  except  the  activities  of 
any  vessel.  Pollutant-emitting  activities 
shall  be  considered  as  part  of  the  same 
industrial  grouping  if  they  belong  to  the 
same  "Major  Group"  (i.e.,  which  have 
the  same  two-digit  code)  as  described  in 
the  Standard  Industrial  Classification 
Manual,  1972.  as  amended  by  the  1977 
Supplement  (U.S.  Government  Printing 
Office  stock  numbers  4101-0065  and 
003-005-00176-0,  respectively). 

(iii)  "Potential  to  emit"  means  the 
maximum  capacity  of  a  stationary 
source  to  emit  a  pollutant  under  its 
physical  and  operational  design.  Any 
physical  or  operational  limitation  on  the 
capacity  of  the  source  to  emit  a 
pollutant,  including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  only  if  the  limitation  or  the  effect 
it  would  have  on  emissions  is  federally 
enforceable.  Secondary  emissions  do 
not  count  in  determining  the  potential  to 
emit  of  a  stationary  source. 

(iv)(A)  "Major  stationary  source" 
means: 

[1]  Any  stationary  source  of  air 
pollutants  which  emits,  or  has  the 
potential  to  emit  100  tons  per  year  or 
more  of  any  pollutant  subject  to 
regulation  under  the  Act,  or 

[2]  Any  physical  change  that  would 
occur  at  a  stationary  source  not 
qualifying  under  paragraph 
(a)(l)(iv)(A](7)  as  a  major  stationary 
source,  if  the  change  would  constitute  a 
major  stationary  source  by  itself. 

(B)  A  major  stationary  source  that  is 
major  for  volatile  organic  compounds 
shall  be  considered  major  for  ozone 

(C)  The  fugitive  emissions  of  a 
stationary  source  shall  not  be  included 
in  determining  for  any  of  the  purposes  of 
this  paragraph  whether  it  is  a  major 
stationary  source,  unless  the  source 


belongs  to  one  of  the  following 
categories  of  stationary  sources: 

[I]  Coal  cleaning  plants  (with  thermal 
dryers); 

(2)  Kraft  pulp  mills; 

(3)  Portland  cement  plants; 

(4)  Primary  xinc  smelters; 

(5)  Iron  and  steel  mills; 

(6)  Primary  aluminum  ore  reduction 
plants; 

(7)  Primary  copper  smelters; 

[8]  Municipal  incinerators  capable  of 
charging  more  than  250  tons  of  refuse 
per  day; 

[9)  Hydrofluoric,  sulfuric,  or  nitric  acid 
plants; 

[10]  Petroleum  refineries; 

[II]  Lime  plants; 

[12]  Phosphate  rock  processing  plants; 

[13]  Coke  oven  batteries; 

[14]  Sulfur  recovery  plants; 

[15]  Carbon  black  plants  (furnace 
process); 

[16]  Primary  lead  smelters; 

[17]  Fuel  conrversion  plants; 

[18]  Sintering  plants; 

[19]  Secondary  metal  production 
plants; 

[20]  Chemical  process  plants; 

[21]  Fossil-fuel  boilers  (or  combination 
thereof)  totaling  more  than  250  million 
British  thermal  units  per  hour  heat  input; 

[22]  Petroleum  storage  and  transfer 
units  with  a  total  storage  capacity 
exceeding  300,000  barrels; 

[23]  Taconite  ore  processing  plants; 

[24]  Glass  fiber  processing  plants; 

[25]  Charcoal  production  plants; 

[26]  Fossil  fuel-fired  steam  electric 
plants  of  more  than  250  miUion  British 
thermal  units  per  hour  heat  input;  and 

[27]  Any  other  stationary  source 
category  which,  as  of  August  7. 1980,  is 
being  regulated  under  section  111  or  112 
of  the  Act. 

(v)(A)  "Major  modification"  means 
any  physical  change  in  or  change  in  the 
method  of  operation  of  a  major 
stationary  source  that  would  result  in  a 
significant  net  emissions  increase  of  any 
pollutant  subject  to  regulation  under  the 
Act. 

(B)  Any  net  emissions  increase  that  is 
considered  significant  for  volatile 
organic  compounds  shall  be  considered 
significant  for  ozone. 

(C)  A  physical  change  or  change  in  the 
method  of  operation  shall  not  include: 

[1]  Routine  maintenance,  repair  and 
replacement; 

[2]  Use  of  an  alternative  fuel  or  raw 
material  by  reason  of  an  order  under 
sections  2  (a)  and  (b)  of  the  Energy 
Supply  and  Environmental  Coordination 
Act  of  1974  (or  any  superseding 
legislation)  or  by  reason  of  a  natural  gas 
curtailment  plan  pursuant  to  the  Federal 
Power  Act; 


[3]  Use  of  an  alternative  fuel  by 
reason  of  an  order  or  rule  section  125  of 
the  Act; 

[4]  Use  of  an  alternative  fuel  at  a 
steam  generating  unit  to  the  extent  that 
the  fuel  is  generated  from  municipal 
solid  waste; 

(5)  Use  of  an  alternative  fuel  or  raw 
material  by  a  stationary  source  which; 

{/■)  The  source  was  capable  of 
accommodating  before  December  21, 
1976,  unless  such  change  would  be 
prohibited  under  any  federally 
enforceable  permit  condition  which  was 
established  after  December  12, 1976 
pursuant  to  40  CFR  52.21  or  under 
regulations  approved  pursuant  to  40  CFR 
Subpart  I  or  S  51.186,  or 

(//)  The  source  is  approved  to  use 
under  any  permit  issued  under 
regulations  approved  pursuant  to  this 
section; 

[6]  An  increase  in  the  hours  of 
operation  or  in  the  production  rate, 
unless  such  change  is  prohibited  under 
any  federally  enforceable  permit 
condition  which  was  established  after 
December  21, 1976  pursuant  to  40  CFR 
52.21  or  regulations  approved  pursuant 
to  40  CFR  Part  51  Subpart  I  or  40  CFR 
51.166. 

(7)  Any  change  in  owenership  at  a 
stationary  source. 

(vi)(A)  "Net  emissions  increase" 
means  the  amount  by  which  the  sum  of 
the  following  exceeds  zero: 

(1)  Any  increase  in  actual  emissions 
from  a  particular  physical  change  or 
change  in  the  method  of  operation  at  a 
stationary  source;  and 

(2)  Any  other  increases  and  decreases 
in  actual  emissions  at  the  source  that 
are  contemporaneous  with  the  particular 
change  and  are  otherwise  creditable. 

(B)  An  increase  or  decrease  in  actual 
emissions  is  contemporaneous  with  the 
increase  from  the  particular  change  only 
if  it  occurs  before  the  date  that  the 
increase  from  the  particular  change 
occurs; 

(C)  An  increase  or  decrease  in  actual 
emissions  is  creditable  only  if: 

[1]  It  occurs  within  a  reasonable 
period  to  be  specified  by  the  reviewing 
authority;  and 

[2]  The  reviewing  authority  has  not 
relied  on  it  in  issuing  a  permit  for  the 
source  under  regidations  approved 
pursuant  to  this  section  which  permit  is 
in  effect  when  the  increase  in  actual 
emissions  fixtm  the  particular  change 
occurs. 

(D)  An  increase  In  actual  emissions  is 
creditable  only  to  the  extent  that  the 
new  level  of  actual  emissions  exceeds 
the  old  level. 

(E)  A  decrease  in  actual  emissions  is 
creditable  only  to  the  extent  that: 
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[1]  The  old  level  of  actual  emission  or 
the  old  level  of  allowable  emissions 
whichever  is  lower,  exceeds  the  new 
level  of  actual  emissions; 

[2)  It  is  federally  enforceable  at  and 
after  the  time  that  actual  construction 
on  the  particular  change  begins;  and 

[3)  The  reviewing  authority  has  not 
relied  on  it  in  issuing  any  permit  under 
regulations  approved  pursuant  to  40  CFR 
Part  51  Subpart  I  or  the  state  has  not 
relied  on  it  in  demonstrating  attainment 
or  reasonable  further  progress; 

[4)  It  has  approximately  the  same 
qualitative  significance  for  public  health 
and  welfare  as  that  attributed  to  the 
increase  from  the  particular  change. 

(F)  An  increase  that  results  from  a 
physical  change  at  a  source  occurs  when 
the  emissions  unit  on  which 
construction  occurred  becomes 
operational  and  begins  to  emit  a 
particular  pollutant.  Any  replacement 
unit  that  requires  shakedown  becomes 
operational  only  after  a  reasonable 
shakedown  period,  not  to  exceed  180 
days. 

(vii)  "Emissions  unit"  means  any  part 
of  a  stationary  source  which  emits  or 
would  have  the  potential  to  emit  any 
pollutant  subject  to  regulation  under  the 
the  Act. 

(viii)  "Secondary  emissons"  means 
emissions  which  would  occur  as  a  result 
of  the  construction  or  operation  of  a 
major  stationary  source  or  major 
modification,  but  do  not  come  from  the 
major  stationary  source  or  major 
modification  itself.  For  the  purpose  of 
this  section,  secondary  emissions  must 
be  specific,  well  defined,  quantifiable, 
and  impact  the  same  general  area  as  the 
stationary  source  or  modification  which 
causes  the  secondary  emissions. 
Secondary  emissions  include  emissions 
from  any  offsite  support  facility  which 
would  not  be  constructed  or  increase  its 
emissions  except  as  a  result  of  the 
construction  of  operation  of  the  major 
stationary  source  of  major  modification. 
Secondary  emissions  do  not  include  any 
emissions  which  come  directly  from  a 
mobile  source  such  as  emissions  from 
the  tailpipe  of  a  motor  vehicle,  from  a 
frain.  or  frt)m  a  vessel. 

(ix)  "Fugitive  emissions"  means  those 
emissions  which  could  not  reasonably 
pass  through  a  stack,  chimney,  vent  or 
other  functionally  equivalent  opening. 

(x)  "Significant"  means,  in  reference 
to  a  net  emissions  increase  or  the 
potential  of  a  source  to  emit  any  of  the 
following  pollutions,  a  rate  of  emissions 
that  would  equal  or  exceed  any  of  the 
following  rates: 

Pollutant  Emissions  Rate 

Carbon  monoxide:  100  ton*  per  year  (tpy) 
Nitrogen  oxides:  40  tpy 


Sulfur  dioxide:  40  tpy 

Particulate  matter:  25  tpy 

Ozone:  40  tpy  of  volatile  organic  compounds 

Lead:  0.6  tpy 

(xi)  "Allowable  emissions"  means  the 
emissions  rate  of  a  stationary  source 
calculated  using  the  maximum  rated 
capacity  of  the  source  (unless  the  source 
is  subject  to  federally  enforceable  limits 
which  restrict  the  operating  rate,  or 
hours  of  operation,  or  both)  and  the 
most  stringent  of  the  following: 

(A)  The  applicable  standards  set  forth 
in  40  CFR  Part  60  or  61; 

(B)  Any  applicable  State 
Implementation  Plan  emissions 
limitation  including  those  with  a  future 
compliance  date;  or 

(C)  The  emissions  rate  specified  as  a 
federally  enforceable  permit  condition, 
including  those  with  a  future  compliance 
date. 

(xii)(A)  "Actual  emissions"  means  the 
actual  rate  of  emissions  of  a  pollutant 
from  an  emissions  unit  as  determined  in 
accordance  with  paragraphs  (a)(l)(xii) 
(B)  through  (D)  of  this  section. 

(B)  In  general,  actual  emissions  as  of  a 
particular  date  shall  equal  the  average 
rate,  in  tons  per  year,  at  which  the  unit 
actually  emitted  the  pollutant  during  a 
two-year  period  which  precedes  the 
particular  date  and  which  is 
representative  of  normal  source 
operation.  The  reviewring  authority  shall 
allow  the  use  of  a  different  time  period 
upon  a  determination  that  it  is  more 
representative  of  normal  source 
operation.  Actual  emissions  shall  be 
calculated  using  the  unit's  actual 
operating  hours,  production  rates,  and 
types  of  materials  processed,  stored,  or 
combusted  during  the  selected  time 
period. 

(C)  The  reviewing  authority  may 
presume  that  the  source-specific 
allowable  emissions  for  the  unit  are 
equivalent  to  the  actual  emissions  of  the 
unit. 

(D)  For  any  emissions  unit  which  has 
not  begim  normal  operations  on  the 
particular  date,  actual  emissions  shall 
equal  the  potential  to  emit  of  the  unit  on 
that  date. 

(xiii)  "Lowest  achievable  emission 
rate"  means,  for  any  source,  the  more 
stringent  rate  of  emissions  based  on  the 
following: 

(A)  The  most  stringent  emissions 
limitation  which  is  contained  in  the 
implementation  plan  of  any  State  for 
such  class  or  category  of  stationary 
source,  unless  the  owner  or  operator  of 
the  proposed  stationary  source 
demonstrates  that  such  limitations  are 
not  achievable;  or 

(B)  The  most  stringent  emissions 
limitation  which  is  achieved  in  practice 
by  such  class  or  category  of  stationary 


sources.  This  limitation,  when  applied  to 
a  modification,  means  the  lowest 
achievable  emissions  rate  for  the  new  or 
modified  emissions  units  within  or 
stationary  source.  In  no  event  shall  the 
application  of  the  term  permit  a 
proposed  new  or  modified  stationary 
source  to  emit  any  pollutant  in  excess  of 
the  amount  allowable  under  an 
applicable  new  source  standard  of 
performance. 

(xiv)  "Federally  enforceable"  means 
all  limitations  and  conditions  which  are 
enforceable  by  the  Administrator, 
including  those  requirements  developed 
pursuant  to  40  CFR  Parts  60  and  61. 
requirements  within  any  applicable 
State  Implementation  Plan,  and  any 
permit  requirements  established 
pursuant  to  40  CFR  52.21  or  under 
regulations  approved  pursuant  to  this 
section.  40  CFR  Part  51  Subpart  I,  or 
§  51.166. 

(xv)  "Begin  actual  construction" 
means  in  general,  initiation  of  physical 
on-site  construction  activities  on  an 
emissions  unit  which  are  of  a  permanent 
nature.  Such  activities  include,  but  are 
not  limited  to,  installation  of  building 
supports  and  foundations,  laying  of 
underground  pipework,  and  construction 
of  permanent  storage  structures.  With 
respect  to  a  change  in  method  of 
operating  this  term  refers  to  those  on- 
site  activities  other  than  preparatory 
activities  which  mark  the  initiation  of 
the  change. 

(xvi)  "Commence"  as  applied  to 
construction  of  a  major  stationary 
source  or  major  modification  means  that 
the  owner  or  operator  has  all  necessary 
preconstruction  approvals  or  permits 
and  either  has: 

(A)  Begun,  or  caused  to  begin,  a 
continuous  program  of  actual  on-site 
construction  of  the  source,  to  be 
completed  within  a  reasonable  time;  or 

(B]  Entered  into  binding  agreements  or 
contractual  obligations,  which  cannot  be 
canceled  or  modified  without 
substantial  loss  to  the  owner  or 
operator,  to  undertake  a  program  of 
actual  construction  of  the  source  to  be 
completed  writhin  a  reasonable  time. 

(xvii)  "Necessary  preconstruction 
approvals  or  permits"  means  those 
Federal  air  quality  control  laws  and 
regulations  and  those  air  quality  control 
laws  and  regulations  which  are  part  of 
the  applicable  State  Implementation 
Plan. 

(xviii)  "Construction"  means  any 
physical  change  or  change  in  the  method 
of  operation  (including  fabrication, 
erection,  installation,  demolition,  or 
modification  of  an  emissions  unit)  which 
would  result  in  a  change  in  actual 
emissions. 
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(2)  Each  plan  shall  adopt  a 
preconstruction  review  prograin  to 
satisfy  the  requirranents  of  sections 
172(b)(6)  and  173  of  the  Act  for  any  area 
designated  nonattainment  for  any 
national  ambient  air  quality  standard 
under  40  CFR  81.300  et  seq.  Such  a 
program  shall  apply  to  any  new  major 
stationary  source  or  major  modiflcation 
that  is  major  for  the  pollutant  for  which 
the  area  is  designated  nonattainment  if 
the  stationary  source  or  modification 
would  locate  anywhere  in  the 
designated  nonattainment  area. 

(3)(i)  Each  plan  shall  provide  that  for 
sources  and  modifications  subject  to 
any  preconstruction  review  program 
adopted  pursuant  to  this  subsection  the 
baseline  for  determining  credit  for 
emissions  reductions  is  the  emissions 
limit  under  the  applicable  State 
Implementation  Plan  in  effect  at  the  time 
the  application  to  construct  is  filed, 
except  that  the  offset  baseline  shall  be 
the  actual  emissions  of  the  source  &om 
which  Q^et  credit  is  obtained  where: 

(A)  The  demonstration  of  reasonable 
further  progress  and  attainment  of 
ambient  air  quality  standards  is  based 
upon  the  actual  emissions  of  sources 
located  within  a  designated 
nonattainment  area  for  which  the 
preconstruction  review  program  was 
adopted;  or 

(B)  The  applicable  State 
Implementation  Plan  does  not  contain 
an  emissions  limitation  for  that  source 
or  source  category. 

(ii)  The  plan  shall  further  proivide 
that: 

(A)  Where  the  emissions  limit  under 
the  applicable  State  Implementation 
Plan  allows  greater  emissions  than  the 
potential  to  emit  of  the  source, 
emissions  offset  credit  will  be  allowed 
only  for  control  below  this  potential; 

(B)  For  an  existing  fuel  combustion 
source,  credit  shall  be  based  on  the 
allowable  emissions  under  the 
applicable  State  Implementation  Plan 
for  the  type  of  fuel  being  burned  at  the 
time  the  application  to  construct  is  filed. 
If  the  existing  source  commits  to  switch 
to  a  cleaner  fuel  at  some  future  date, 
emissions  ofhet  credit  based  on  the 
allowable  (or  actual)  emissions  for  the 
fuels  involved  is  not  acceptable,  unless 
the  permit  is  conditioned  to  require  the 
use  of  a  specified  alternative  control 
measure  winch  would  achieve  the  same 
degree  of  emissions  reduction  should  the 
source  switch  back  to  a  dirtier  fuel  at 
some  later  date  The  reviewing  authority 
should  ensure  that  sdeqnate  long-term 
supplies  of  the  new  fuel  are  available 
before  granting  emissians  offset  credit 
forfiiel  switches, 

(C)  EmtuiaoB  reductions  achieved  by 
shutting  down  an  existing  source  or 


permanently  curtailing  production  or 
operating  hours  below  baseline  levels 
may  be  credited,  provided  that  the  work 
force  to  be  affected  has  been  notified  of 
the  proposed  shutdown  or  curtailment. 
Source  shutdowns  and  curtailments  in 
production  or  operating  hours  occurring 
prior  to  the  date  the  new  source 
application  is  filed  generally  may  not  be 
used  for  emissioBs  offset  credit. 
However,  where  an  applicant  can 
establish  that  it  shut  down  or  curtailed 
production  after  August  7, 1977,  or  less 
than  one  year  prior  to  the  date  of  permit 
application  whichever  is  earlier,  and  the 
proposed  new  source  is  a  replacement 
for  the  shutdown  or  curtailment  credit 
for  such  shutdown  or  curtailment  may 
be  applied  to  offset  emissions  from  the 
new  source. 

(D)  No  emissions  credit  may  be 
allowed  for  replacing  one  hydrocarbon 
compound  with  another  of  lesser 
reactivity,  except  for  those  compounds 
listed  in  Table  1  of  EPA's 
"Recommended  Policy  on  Control  of 
Volatile  Organic  Compounds"  (42  FR 
35314.  July  8, 1977;  (This  document  is 
also  available  from  Mr.  Ted  Creekmore. 
Office  of  Air  Quality  Planning  and 
Standards.  (MD-15)  Research  Triangle 
Park,  NC  27711.)) 

(t.)  All  emission  reductions  claimed  as 
offset  credit  shall  be  federally 
enforceable; 

(F)  Procedures  relating  to  the 
permissible  location  of  offsetting 
emissions  shall  be  followed  which  are  at 
least  as  stringent  as  those  set  out  in  40 
CFR  Part  51  Appendix  S  section  IV.D. 

(G)  Credit  for  an  emissions  reduction 
can  be  claimed  to  the  extent  that  the 
reviewing  authority  has  not  relied  on  it 
in  issuing  any  permit  under  regulations 
approved  pursuant  to  40  CFR  Part  51 
Subpart  I  or  the  State  has  not  relied  on  it 
in  demonstration  attainment  or 
reasonable  further  progress. 

(4)  Each  plan  nay  provide  that  the 
provisions  of  this  paragraph  do  not 
apply  to  a  source  or  modification  that 
would  be  a  major  stationary  source  or 
major  modification  only  if  fugitive 
emission  to  the  extent  quantifiable  are 
considered  in  calculating  the  potential  to 
emit  of  the  stationary  source  or 
modification  and  the  source  does  not 
belong  to  any  of  the  following 
categories: 

(!)  Coal  cleaning  plants  (with  thermal 
dryers); 

(ii)  Kraft  pulp  mills; 

(iii)  Portland  cement  plants; 

(iv)  Primary  zinc  smelters; 

(v)  Iron  and  steel  mills; 

(vi)  Primary  altminum  ore  reduction 
plants; 

(vii)  Primary  copper  smelters; 


(viii)  Municipal  incinerators  capable 
of  charging  more  than  250  tons  of  refuse 
per  day; 

(ix)  Hydrofluoric,  sulfuric,  or  citric 
acid  plants; 

(x)  Petroleum  refineries; 

(xi)  Lime  plants; 

(xii)  Phosphate  rock  processing  plants: 

(xiii)  Coke  oven  batteries; 

(xiv)  Sulfur  recovery  plants; 

(xv)  Carbon  black  plants  (furnace 
process); 

(xvi)  Primary  lead  smelters; 

(xvii)  Fuel  conversion  plants; 

(xviii)  Sintering  plants: 

(xix)  Secondary  metal  production 
plants; 

(xx)  Chemical  process  plants: 

(xxi)  Fossil-fuel  boilers  (or 
combination  thereof)  totaling  more  than 
250  million  British  thermal  units  per  hour 
heat  input; 

(xxii)  Petroleum  storage  and  transfer 
units  with  a  total  storage  capacity 
exceeding  300.000  bairels: 

(xxiii)  Taconite  ore  processing  plants; 

(xxiv)  Glass  fiber  processing  plants; 

(xxv)  Charcoal  production  plants; 

(xxvi)  Fossil  fiiel-fired  steam  electric 
plants  of  more  than  250  million  British 
thermal  units  per  hour  heat  input; 

(xxvii)  Any  other  stationary  source 
category  which,  as  of  August  7. 1980.  is 
being  regulated  under  section  111  or  112 
of  the  Act. 

(5)  Each  plan  shall  include 
enforceable  procedures  to  provide  that: 

(i)  Approval  to  construct  shall  not 
relieve  any  owner  or  operator  of  the 
responsibUity  to  comply  fully  with 
appUcable  provision  of  the  plan  and  any 
other  requirements  under  local,  State  or 
Federal  law. 

(ii)  At  such  time  that  a  particular 
source  or  modification  becomes  a  major 
stationary  source  or  major  modification 
solely  by  virtue  of  a  nelaxation  in  any 
enforcement  limitatian  which  was 
established  after  August  7. 1980.  on  the 
capacity  of  the  source  or  modification 
otherwise  to  emit  a  pollutant,  such  as  a 
restriction  on  hours  si  operation,  then 
the  requirements  of  regulations 
approved  pursuant  to  this  section  shall 
apply  to  the  source  or  modification  as 
though  construction  had  not  yet 
commenced  on  the  source  or 
modification: 

(b)  Each  pl»i  shall  adopt  a 
preconstruction  review  permit  program 
or  its  equivalent  to  satisfy  the 
requirements  of  section  110(a)(2)(D)(i)  of 
the  Act  for  any  ares  iesignated  as 
attainment  or  unclassifiabls  for  any 
national  ambient  air  quality  standard 
under  40  CFR  81.300  «f  seq.  Such  a 
program  or  its  equivdent  shall  apiHy  to 
any  new  major  staticmory  source  or 
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major  modification  that  would  locate  in 
a  designated  attainment  or  the 
unclassifiable  area  and  would  exceed 
the  significant  increments  speciHed  in 
section  III.A.  of  the  Emission  Offset 
Interpretive  Ruling  Appendix  S  to  this 
part. 

§51.166    Prevention  of  Significant 
deterioration  of  air  quailty. 
*        •        ♦        •        • 

11.  Subpart  K  (consisting  of  55  51.210 
through  51.214).  Subpart  L  (consisting  of 
55  51.230  through  51.232).  and  subpart  N 
(consisting  of  55  51.260  through  51.262) 
are  added  to  read  as  follows: 

Subpart  K— Source  Surveliiance 

Sec. 

51.210  General. 

51.211  Emission  reports  and  recordkeeping. 

51.212  Testing,  inspection,  enforcement,  and 
complaints. 

51.213  Transportation  control  measures. 

51.214  Continuous  emission  monitoring. 

Subpart  L— (.egai  Authority 

51.230  Requirements  for  all  plans. 

51.231  Identirication  of  legal  authority. 

51.232  Assignment  of  legal  authority  to  local 
agencies. 


Subpart  N—Compiiance  Sctwduies 

51.260  Legally  enforceable  compliance 
schedules. 

51.261  Final  compliance  schedules. 

51.262  Extension  beyond  one  year. 

Subpart  K— Source  Surveliiance 
§51.210    General. 

Each  plan  must  provide  for  monitoring 
the  status  of  compliance  with  any  rules 
and  regulations  that  set  forth  any 
portion  of  the  control  strategy. 
Specifically,  the  plan  must  meet  the 
requirements  of  this  subpart. 

§51.211    Emitaion  reports  and 
recorditeeplng. 

The  plan  must  provide  for  legally 
enforceable  procedures  for  requiring 
owners  or  operators  of  stationary 
sources  to  maintain  records  of  and 
periodically  report  to  the  State — 

(a)  Information  on  the  nature  and 
amount  of  emissions  from  the  stationary 
sources;  and 

(b)  Other  information  as  may  be 
necessary  to  enable  the  State  to 
determine  whether  the  sources  are  in 
compliance  with  applicable  portions  of 
the  control  strategy. 

§51.212    Testing,  inapection,  enforcement, 
and  complaints. 

The  plan  must  provide  for — 

(a)  Periodic  testing  and  inspection  of 
stationary  sources;  and 

(b)  Establishment  of  a  system  for 
detecting  violations  of  any  rules  and 


regulations  through  the  enforcement  of 
appropriate  visible  emission  limitations 
and  for  investigating  complaints. 

S  51.213   Transportation  control  measures. 

(a)  The  plan  must  contain  procedures 
for  obtaining  and  maintaining  data  on 
actual  emissions  reductions  acheived  as 
a  result  of  implementing  transportation 
control  measures. 

(b)  In  the  case  of  measures  involving 
inspection,  maintenance,  or  retrofit, 
these  data  must  include  the  results  of  an 
emission  surveillance  program  designed 
to  determine  actual  average  per  vehicle 
emissions  reductions  attributable  to 
inspection,  maintenance,  and/or  retrofit. 

(c)  In  the  case  of  measures  based  on 
traffic  flow  changes  or  reductions  in 
vehicle  use,  the  data  must  include 
observed  changes  in  vehicle  miles 
traveled  and  average  speeds. 

(d)  The  data  must  be  maintained  in 
such  a  way  as  to  facilitate  comparison 
of  the  planned  and  actual  efficacy  of  the 
transportation  control  measures. 

951.214    Continuous  emission  monitoring. 

(a)  The  plan  must  contain  legally 
enforceable  procedures  to^ 

(1)  Require  stationary  sources  subject 
to  emission  standards  as  part  of  an 
applicable  plan  to  install,  calibrate, 
maintain,  and  operate  equipment  for 
continuously  monitoring  and  recording 
emissions;  and 

(2)  Provide  other  information  as 
specified  in  Appendix  P  of  this  part. 

(b)  The  procedures  must — 

(1)  Identify  the  types  of  sources,  by 
source  category  and  capacity,  that  must 
install  the  equipment;  and 

(2)  Identify  for  each  source  category 
the  pollutants  which  must  be  monitored. 

(c)  The  procedures  must,  as  a 
minimum,  require  the  types  of  sources 
set  forth  in  Appendix  P  of  this  part  to 
meet  the  applicable  requirements  set 
forth  therein. 

(d)(1)  The  procedures  must  contain 
provisions  that  require  the  owner  or 
operator  of  each  source  subject  to 
continuous  emission  monitoring  and 
recording  requirements  to  maintain  a 
file  of  all  pertinent  information  for  at 
least  two  years  following  the  date  of 
collection  of  that  information. 

(2)  The  information  must  include 
emission  measurements,  continuous 
monitoring  system  performance  testing 
measurements,  performance 
evaluations,  calibration  checks,  and 
adjustments  and  maintenance 
performed  on  such  monitoring  systems 
and  other  reports  and  records  required 
by  Appendix  P  of  this  part, 

(e)  The  procedures  must  require  the 
source  owner  or  operator  to  submit 
information  relating  to  emissions  and 


operation  of  the  emission  monitors  to 
the  State  to  the  extent  described  in 
Appendix  P  at  least  as  frequently  as 
described  therein. 

(f)  (1)  The  procedures  must  provide 
that  sources  subject  to  the  requirements 
of  paragraph  (c)  of  this  section  must 
have  installed  all  necessary  equipment 
and  shall  have  begun  monitoring  and 
recording  within  18  months  after 
either — 

(i)  The  approval  of  a  State  plan 
requiring  monitoring  for  that  source;  or 

(ii)  Promulgation  by  the  Agency  of 
monitoring  requirements  for  that  source. 

(2)  The  State  may  grant  reasonable 
extensions  of  this  period  to  sources 
that— 

(i)  Have  made  good  faith  efforts  to 
purchases,  install,  and  begin  the 
monitoring  and  recording  of  emission 
data;  and 

(ii)  Have  been  unable  to  complete  the 
installation  within  the  period. 

Subpart  L— (.egal  Authority 

§  51.230    Requirements  for  al  plane. 

Each  plan  must  show  that  the  State 
has  legal  authority  to  carry  out  the  plan, 
inducting  authority  to: 

(a)  Adopt  emission  standards  and 
limitations  and  any  other  measures 
necessary  for  attainment  and 
maintenance  of  national  standards. 

(b)  Enforce  apphcable  laws, 
regulations,  and  standards,  and  seek 
injunctive  relief 

(c)  Abate  pollutant  emissions  on  an 
emergency  basis  to  prevent  substantial 
endangerment  to  the  health  of  persons, 
i.e.,  authority  comparable  to  that 
available  to  the  Administrator  under 
section  305  of  the  Act. 

(d)  Prevent  construction,  modification, 
or  operation  of  a  facility,  building, 
structure,  or  installation,  or  combination 
thereof  which  directly  or  indirectly 
results  or  may  result  in  emissions  of  any 
air  pollutant  at  any  location  which  will 
prevent  the  attainment  or  maintenance 
of  a  national  standard. 

(e)  Obtain  information  necessary  to 
determine  whether  air  pollution  sources 
are  in  compliance  with  apphcable  laws, 
regulations,  and  standards,  including 
authority  to  require  recordkeeping  and 
to  make  inspections  and  conduct  tests  of 
air  pollution  sources. 

(f)  Require  owners  or  operators  of 
stationary  sources  to  install,  maintain, 
and  use  emission  monitoring  devices 
and  to  make  periodic  reports  to  the 
State  on  the  nature  and  amounts  of 
emissions  from  such  stationary  sources; 
also  authority  for  the  State  to  make  such 
data  available  to  the  public  as  reported 
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and  as  coirelated  widi  any  applicable 
emission  standards  or  limitations. 

SS1.291    MwitlflCTUuii  Of  legal  authority. 

(a)  The  provisions  of  law  or  regulation 
which  the  State  determines  provide  the 
authorities  required  under  this  section 
must  be  specifically  identified,  and 
copies  of  such  laws  or  regulations  be 
submitted  with  the  plan. 

(b)  The  plan  must  show  that  the  legal 
authorities  specified  in  this  subpart  are 
available  to  the  State  at  the  time  of 
submission  of  the  plan. 

(c)  Legal  authority  adequate  to  fulfill 
the  requirements  of  S  51.230  (e)  and  (f)  of 
this  subpart  may  be  delegated  to  the 
State  imder  section  114  of  the  Act 

S  51.232    Assignment  of  legal  autttorlty  to 
weal  agetieiML 

(a)  A  State  government  agency  other 
than  the  State  air  pollution  control 
agency  may  be  assigned  responsibility 
for  carrying  out  a  portion  of  a  plan  if  the 
plan  demonstrates  to  the 
Administrator's  satisfaction  that  the 
State  governmental  agency  has  the  legal 
authority  necessary  to  carry  out  the 
portion  of  plan. 

(b]  The  State  may  authorize  a  local 
agency  to  carry  out  a  plan,  or  portion 
thereof,  within  such  loc&l  agency's 
jurisdiction  if — 

(1)  The  plan  demonstrates  to  the 
Administrator's  satisfaction  that  the 
local  agency  has  the  legal  authority 
necessary  to  implement  the  plan  or 
portion  of  it;  and 

(2)  This  authorization  does  not  relieve 
the  State  of  responsibility  under  the  Act 
for  carrying  out  such  plan,  or  portion 
thereof. 

Subpart  N— Conipllance  Schedules 

S  51.260    Legally  enforceable  compliance 
ecneoulee. 

(a)  Each  plan  shall  contain  legally 
enforceable  compliance  schedules 
setting  forth  the  dates  by  which  all 
stationary  and  mobile  sources  or 
categories  of  such  sources  must  be  in 
compliance  with  any  applicable 
requirement  of  the  plan. 

(b)  The  compliance  schedules  must 
contain  increments  of  progress  required 
by  S  51.262  of  this  subpart. 

§  51.261    Final  compliance  schedules. 

(a)  Unless  EPA  grants  an  extension 
under  Subpart  R,  compliance  schedules 
designed  to  provide  for  attainment  of  a 
primary  standard  must — 

(1)  Provide  for  compliance  with  the 
applicable  plan  requirements  as  soon  as 
practicable:  or 

(2)  Provide  for  compliance  no  later 
than  the  date  specifieid  for  attainment  of 
the  pcimaty  standanl  under. 


(b}  Unless  EPA  grants  an  extension 
under  Subpart  R,  compliance  schedules 
designed  to  provide  for  attainment  of  a 
secondary  standard  must — 

(1)  Provide  for  compliance  with  the 
applicable  plan  requirements  in  a 
reasonable  time;  or 

(2)  Provide  for  compliance  no  later 
than  the  date  specified  for  the 
attainment  of  the  secondary  standard 
under  §  51.110(a). 

§  51.262    Extension  beyond  one-year. 

[a]  Any  compliance  schedule  or 
revision  of  it  extending  over  a  period  of 
more  than  one  year  from  the  date  of  its 
adoption  by  the  State  agency  must 
provide  for  legally  enforceable 
increments  of  progress  toward 
compliance  by  each  affected  source  or 
category  of  sources.  The  increments  of 
progress  must  include — 

(1)  Each  increment  of  progress 
specified  in  S  51.100(q);  and 

(2)  Additional  increments  of  progress 
as  may  be  necessary  to  permit  close  and 
effective  supervision  of  progress  toward 
timely  compliance. 

(b)  [Reserved] 

Subpart  O— Miscellaneous  Plan 
Content  Requirements  [Amended] 

12.  Sections  51.280  and  51.281  are 
added  to  Subpart  O  to  read  as  follows: 

§51.280    Resources. 

Each  plan  must  include  a  description 
of  the  resources  available  to  the  State 
and  local  agencies  at  the  date  of 
submission  of  the  plan  and  of  any 
additional  resources  needed  to  carry  out 
the  plan  during  the  5-year  period 
following  its  submission.  The 
description  must  include  projections  of 
the  extent  to  which  resources  will  be 
acquired  at  1-.  3-,  and  5-year  intervals. 

§  5 1 .28 1    Copies  of  rules  and  regulations. 

Emission  limitations  and  other 
measures  neceasry  for  attainment  and 
maintenance  of  any  national  standard, 
including  any  measures  necessary  to 
implement  the  requirements  of  Subpart 
L  must  be  adopted  as  rules  and 
regulations  enforceable  by  the  State 
agency.  Copies  of  all  such  rules  and 
regulations  must  be  submitted  with  the 
plan.  Submittal  of  a  plan  setting  forth 
proposed  rules  and  regulations  will  not 
satisfy  the  requirements  of  this  section 
nor  will  it  be  considered  a  timely 
submittal. 

13.  Subpart  H  consisting  of  §5  51.340 
and  51.341  is  added  as  follows: 

Subpart  R— Extensions 

Sec. 

51.340  Request  for  2-year  exteiuion. 

51.341  Request  for  IS-fnonti)  sxtenBon. 


Subpart  R— Extensions 

§  51.340    Request  for  2-yesr  extension. 

(a)  The  Governor  of  a  State  may,  at 
the  time  of  submission  of  a  plan  to 
implement  a  primary  standard,  request 
the  Administrator  to  extend,  for  a  period 
not  exceeding  2  years,  the  3-year  period 
prescribed  by  tfie  Act  for  attainment  of 
the  primary  standard  in  such  region. 

(b)  Any  such  request  regarding  an 
interstate  region  mast  be  submitted 
jointiy  with  the  requests  of  Governors  of 
all  States  in  the  region,  or  shall  show 
that  the  Governor  of  each  State  in  the 
region  has  been  notified  of  such  a 
request. 

(c)  Any  such  request  regarding 
attainment  of  a  primary  standard  must 
be  submitted  together  with  a  plan  which 
shall: 

(1)  Set  forth  a  control  strategy 
adequate  for  attainment  of  such  primary 
standard. 

(2)  Show  that  the  necessary  techology 
or  alternatives  will  not  be  available 
soon  enough  to  permit  full 
implementation  of  such  control  strategy 
within  such  3-year  period,  i.e.,  one  or 
more  emission  souices  or  classes  of 
sources  will  be  unable  to  comply  with 
applicable  portions  of  the  control 
strategy. 

(3)  Provide  for  attainment  of  such 
primary  standard  as  expeditiously  as 
practicable,  but  in  no  case  later  than  5 
years  after  the  date  of  the 
Administrator's  approval  of  such  plan. 

(d)  Any  showing  pursuant  to 
paragraph  (c)  of  this  section  must 
include  the  following: 

(1)  A  clear  identification  of  stationary 
emission  sources  or  classes  of  moving 
sources  which  will  be  unable  to  comply 
witli  the  applicable'  portions  of  such 
control  strategy  within  a  3-year  period 
because  the  necessary  technology  or 
alternatives  will  not  be  available  soon 
enough  to  permit  such  compliance. 

(2)  A  clear  identification  and 
justification  of  any  assumptions  made 
with  the  respect  to  the  time  at  which  the 
necessary  technology  or  alternatives 
will  be  available. 

(3}  A  clear  identification  of  any 
alternative  means  of  attainment  of  such 
primary  standard  which  were 
considered  and  rejected. 

(4]  A  showing  that  stationary 
emission  sources  or  classes  of  moving 
sources  other  than  those  identified 
pursuant  to  paragraph  (d)(1)  of  this 
section  will  be  required  to  comply, 
within  such  3-year  period,  witk  any 
applicable  portions  of  such  control 
strategy. 

(5)  A  riunwing  that  neasonaUe  interim 
control  messures  ate  provided  for  in 
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such  plan  with  respect  to  emissions  from 
the  sourcefs)  identified  pursuant  to 
paragraph  (d)(1)  of  this  section. 

S  51.341    R«quMt  for  la-flionth  mtwision. 

(a)  Upon  request  of  the  State  made  in 
accordance  with  this  section,  the 
Administrator  may,  whenever  he 
determines  necessary,  extend,  for  a 
period  not  to  exceed  18  months,  the 
deadline  for  submitting  that  portion  of  a 
plan  that  implements  a  secondary 
standard. 

(b)  Any  such  request  must  show  diat 
attainment  of  the  secoodary  standards 
will  require  emissioa  reductions 
exceeding  those  which  can  be  achieved 
through  the  application  of  reasonably 
available  control  technology. 

(c)  Any  such  request  for  extension  of 
the  deadline  with  respect  to  any  State's 
portion  of  an  interstate  region  must  be 
submitted  )oindy  writh  requests  for  such 
extensions  from  all  other  States  withm 
the  region  or  must  show  that  all  such 
States  have  been  notified  of  such 
request. 

(d)  Any  such  request  must  be 
submitted  sufficiently  early  to  permit 
development  of  a  plan  prior  to  the 
deadline  in  the  event  that  such  request 
is  denied. 

$51,327    [AfflWNtod] 

14.  Section  51.327  is  amended  by 
changing  the  term  "5  51.6"  to  "5  51.104." 

951.328   [Rwnoved  and  reserved] 

15.  Section  51.328  is  removed  and 
reserved. 

Appendket  A  through  H.  K,  M  O.  and  R 
[Removed  and  Resecvod] 

16.  Appendices  A  through  H,  K,  M,  O, 
and  R  are  removed  and  reserved. 

Appendix  L    (Amended] 

17.  The  first  paragraph  of  Appendix  L 
is  revised  to  read  as  follows: 

Appendix  L— Example  Regidatians  for 
Prevention  of  Air  PoUotioD  EmeigBBcy 
Episodes 

TTie  example  regulations  presented  herein 
reflect  generally  recognized  ways  of 
preventing  air  polliitioR  from  reaching  levels 
that  would  cause  imminent  and  sabstantial 
endangernent  to  tbe  health  of  penou.  States 
are  required  under  Subpart  H  to  have 
emergency  episodes  plans  bat  they  are  not 
required  to  adopt  the  regulations  presented 
herein. 
*         •        •         *        • 

18.  fai  Appendix  L  aection  1.1(b)  is 
amended  by  changing  the  term  "Ozone 
(Oj)=200  ug/m»  (0.1ppm)  1-hour 
average"  to  "Ozone  (Ok) =400  ug/m'  (a2 
ppm)-hoar  average." 

19.  In  Appendix  L,  section  U  (b),  (c), 
and  (d)  the  paragrapihs  for  NOk  are 


revised  and  a  paragraph  is  added  to 
read  as  follows: 

***** 

(b)  *  •  * 

NOj-1130  fig/m*  (0.6ppm)  1-hour  average. 
282  ^g/m*  (0.15  ppm)  24-hour  average. 

In  addition  to  the  levels  listed  for  the  above 
pollutants,  meterological  conditions  are  such 
that  pollutant  concentrations  can  be  expected 
to  remain  at  the  almve  levels  for  twelve  (12) 
or  more  hours  or  increase,  or  in  the  case  of 
ozone,  the  situation  is  likely  to  reoccur  within 
the  next  24-hoBrB  imless  control  actions  are 
taken. 

(c)  *  •  * 

NOt-2280  »*g/m»  (1.2  ppm),  1-hour  average; 
565  fig/m'  (0.3  ppm),  24-hour  average. 

In  addition  to  the  levels  listed  for  the  above 
pollutants,  meterological  conditions  are  such 
that  pollutant  concentrations  can  be  expected 
to  remain  at  the  above  levels  for  twdve  (12) 
or  more  hours  or  increase,  or  in  the  case  of 
ozone,  the  situation  is  likely  to  reoccur  within 
the  next  24-bours  imleas  control  actions  are 
taken. 

(d)  •  *  * 

NOi-3,000  fLg/m'  (1.6  ppm),  1-hour  average; 
750  /ig/m*  {0.4  ppm),  24-hour  average. 

In  addition  to  the  levels  listed  for  the  above 
pollutants,  meterological  conditions  are  such 
that  pollutant  concentrations  can  be  expected 
to  remain  at  the  above  levels  for  twelve  (12) 
or  more  hoars  or  increase,  or  in  the  case  of 
ozone,  the  situation  is  likely  to  reoccur  within 
the  next  24-hour8  unless  control  actions  are 
taken. 

S§  51.61  and  51.1M    [Amended] 

20.  The  following  sections  are 
amended  by  removing  tiie  reference  to 
"5  51.4"  and  replacing  it  with  "8  51.102": 
S  51.61(e),  §  51.188(aM5),  (g)(2)(i). 


S9  51.40  and  51^1    {Amended] 

21.  The  fotiowing  sections  are 
amended  by  removing  the  reference  to 
"S  51.12(f}"  and  replacing  it  with 

"§  51.110(i)":  §  51.40(a),  (b),  S  51.41. 

22.  The  fbUowing  sections  are 
amended  by  removing  the  reference  to 
"S  51.12(i)"  and  reidadng  it  with 

"5  51.110(1)":  i  S1.40(a),  (b).  (  51.41. 

§$5l.54and5l.l«6   (Amended] 

23.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.18"  and  replacing  it  with  "Subpart 
I":  S  51.54(e}(b)(17). 

S  51.166(bK2XuiJ(e){7).  {b)i2mm 

S51.166    [Amendad] 

24.  Tbe  follomng  paragrai^s  are 
amended  by  removing  tlK  reference  to 
"S  51.24"  and  raplaciag  it  widi 
"551.166":  S  51.16e(bK2HiuXe){i). 
(b)(2)rmM«M2).  {b)(2KiiiK/).  (b)(i4KiH6). 
(b)(i4J(ii)(flJ.  (b)(is)aiK6).  {bMi7).  {fM3). 
(i)(9). 

Appendix  P — [Amended] 

25.  In  Appendix  P.  section  li)  is 
amended  by  reaioving  the  reference  to 


"S  51.ig(e)"  and  replacing  it  with 
"5  51.165(b)": 

26.  In  Appendix  P,  section  4.0  is 
amended  by  removing  the  reference  to 
"I  51.19(e)(3)  and  (4)"  and  replacing  it 
with  "5  51.214(d)  and  (e)": 

Appendix  S— [Amended] 

27.  In  Appendix  S,  the  following 
sections  are  amended  by  removing  the 
reference  to  "|  51.18"  and  replacing  it 
widi  "Subpart  I":  1,  n.  (A)(5)(iii)(^,  H. 
(A)(5)(iiiKeKl).  n.  {A)(12. 

28.  In  Appendix  S,  section  in.A  is 
amended  by  removing  tbe  reference  to 
"5  51.18(k)"  and  replacing  it  with 

"5  51.165(b)": 

29.  In  An>endix  S,  the  following 
sections  are  amended  by  removing  the 
reference  to  "i  51.24"  and  replacing  it 
with  "5  51.166":  IL  (A)(5Kiii)(e)(i),  fl. 
(A)(12),  U.  (A)(5)(ui)(/). 

PART  52— APPROVAL  AND 
PROIIULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Tide  40.  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7842. 

S  52.771    [Amended] 

lA.  The  fcrilowing  paragraphs  are 
amended  by  removing  the  references  to 
"5  51.3(a),"  and  §  51.3(b)"  and  replacing 
them  writh  "$  51.150":  S  52.771(b),  (c).  (d). 

PART  52— (AMENDED] 

2.  The  following  sections  are  amended 
by  removing  the  reference  to  "§  51.4" 
and  replacing  it  with  "S  51.102": 

S  52J»l(f)(l).  (gM2Ki).  S  52.876(c)(2). 

S  52.1602(a),  S  52.2056(a),  S  52.2080(b)(3). 

§  52.2232(d),  §  52.2345(a),  S  52.2282(a). 

$52.1487    [Amended] 

3.  The  following  section  is  amended 
by  removing  tlie  reference  to  "§  51.4 
(a)(2)"  and  replacing  it  witii  "§  51.102  (a) 
and  (e)":  i  52.1487(a). 

S  52.497  and  52.2056    [Amended] 

4.  llie  following  sections  are  amended 
by  removing  the  reference  to  "§  51.5" 
and  replacing  it  vnth  "S  51.103:" 

S  52.497(a),  S  52J2056(a). 

5.  The  following  sections  are  amended 
by  removing  the  reference  to  "§  51.6" 
and  replacing  it  with  "i  51.104": 

S  52.55(a),  J  52.240(fXl).  S  52.576(a). 
S  52.677(b),  i  52.730(c),  $  52.776(c), 
S  52.825(c).  i  52.828(b)(l)(iii).  $  52.876(c). 
$  52.927(c),  $  52.980(a).  {  52.9e0(b),  (c), 
S  52.980(d).  S  52.1175(e).  $  52.1274(a), 
$  52.1335(a).  $  52.1425(a).  $  52.1626(b), 
S  52.1774(a).  j  52.1830(a}. 
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§  52.2078(b){iii).  S  52.2080(a).  (b)(l)(iii). 
S  52.2123(b).  S  52.2435(a).  {  52.2578(d]. 

§§52.828  and  52.2078    (AiiMn<tod] 

6.  The  following  sections  are  amended 
by  removing  the  reference  to  "5  51.8" 
and  replacing  it  with  "§  51.105": 

§  52.828(b)(l)(iii).  §  52.2078(b){l)(iii). 

§52.2424    [Amended] 

7.  The  following  section  is  amended 
by  removing  the  reference  to 

"§  51.10(b)"  and  replacing  it  with 
"§  51.110(b)(d)":  §  52.2424(a). 

§52.795    [Amended] 

8.  The  following  section  is  amended 
by  removing  the  reference  to 

"§  51.10(dj"  and  replacing  it  with 
"§  51.110(e)":  §  52.795(c). 

9.  The  following  sections  are  amended 
by  removing  the  reference  to 

"§  51.10(e)"  and  replacing  it  with 
"§  51.116(c)":  §  52.73(a).  §  52.178(a), 
§  52.224(a),  (c).  §  52.525(a).  §  52.624(a). 
§  52.925(a).  §  52.1113(a).  §  52.1224(a). 
§  52.1277(a).  §  52.1324(a).  §  52.1378(a). 
§  52.1473(a).  §  52.1526(a).  §  52.1574(a). 
§  52.1623(a).  §  52.2024(a).  §  52.2073(a]. 
§  52.2274(a).  §  52.2374(a).  §  52.2573(a). 
§  52.2725(a). 

§52.74    [Amended] 

10.  The  following  section  is  amended 
by  removing  the  reference  to  "§  51.11" 
and  replacing  it  with  "§  51.230": 

§  52.74(a). 

§  52.74  and  52.2224    [Amended] 

11.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.11(a)(2)"  and  replacing  it  with 
"§  51.230(b)":  §  52.74(a)(l)(iv),  (a)(2)(i), 
§  52.2224(c),  (d).  (e). 

12.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.11(a)(3)"  and  replacing  it  with 
"§  51.230(c)":  §  52.74(a)(2)(v). 

§  52.225(a),  §  52.1325(b)(5)(i). 
§  52.2224(a]. 

13.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.11(a)(4)"  and  replacing  it  with 
"§  51.230(d)":  §  52.74(b),  §  52.324(c), 

§  52.775(2)(i),  (a)(7)(iii).  (a)(8)(ii). 
(a)(9)(i).  (a)(10)(iii),  §  52.874(c). 
§  52.1275(a),  §  52.1325(c).  §  52.2124(d), 
§  52.2224(b). 

14.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.11(a)(5)"  and  replacing  it  with 
"§  51.230(e)":  §  52.74(a)(l)(i).  (a)(2)(ii). 
§  52.775(a)(l)(i),  (a)(2)(ii),  (a)(3)(i). 
(a)(4)(i).  (a)(5)(i).  (a)(6)(i),  (a)(7)(i), 
(a)(9){ii).  (a)(10)(i).  §  52.1325(b)(l)(i), 
{b)(2)(i),  (b)(2)(ii).  (b)(3)(i),  (b)(4){i). 
(b)(5)(ii).  §  52.2074(a). 

15.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.11(a)(6)"  and  replacing  it  with 


"§  51.230(1)":  §  52.74(a)(l)(ii),  (a)(l)(iii), 
(a)(2)(iii),  (a)(2)(lv),  (c),§  52.775(a)(5){ii), 
i  52.179(a),  §  52.225(b),  §  52.324(a), 
§  52.526(a).  §  52.625(a).  §  52.674(a). 
552.775(a)(l)(ii).(a)(2)(iii).(a)(3)(ii), 
(a)(4)(ii),  (a)(6)(ii),  (a)(7)(ii),  (a)(8)(i), 
(a)(9)(iii),  (a)(10)(ii),  §  52.1325(b)(4)(ii), 
(b)(5)(iii),  (a)(ll)(i),  §52.874(3),  (b)(l)(i), 
(b)(2)(i),(b)(3)(i).§  52.924(a), 
§  52.1074(a),  §  5Z1275(b).  (b)(l)(ii), 
(b)(2)(iii),  §  52.1379(a),  §  52.1575(a). 
§  52.2025(a),  §  52.2074(b),  §  52.2173(a), 
§  52.2333(a),  §  5i2373{a),  §  52.2574(a). 
§  52.2726(a). 

16.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.11(b)"  and  replacing  it  with 
"Subpart  L":§  52.74(a)(2)(iv),  §  52.784(a). 
S  52.1227(a).  §  52.1974(a). 

§52.2430    [Amended] 

17.  The  following  section  is  amended 
by  removing  the  reference  to  "§  51.11(c)" 
and  replacing  it  with  "§  51.231(a)":§  52.2 
430(a). 

18.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.11(f)"  and  replacing  it  with 

"§  51.232(b)":§  52.775(a).  §  52.874(b), 
§  52.1325(b),  5  52.2430(b),  §  52.2475(a). 

§52.2678    [Amended] 

19.  The  following  section  is  amended 
by  removing  the  reference  to  "§  51.12(a)" 
and  replacing  it  with  "§  51.110(a)": 

§  52.2678(a). 

20.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.12(e)"  and  replacing  it  with 

"§  51.110(h)":§  52.95(a).  §  52.182(a), 
§  52.431(a).  §  52.497(a),  §  52.631(a). 
§  52.735(a),  §  52.792(a),  §  52.883(b). 
§  52.1115(a),  §  52.1602(a),  §  52.1883(a). 
§  52.2056(a),  §  52.2176(a),  §  52.2232(a), 
§  52.2345(a). 

21.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.12(e)  and  (f)"  and  replacing  it  with 
"§  51.110(h)  and  (i)":§  52.59(a),  §  52.95(b). 
§  52.143(a).  §  52.182(b),  §  52.267(a). 

§  52.341(a).  §  52.879(a),  §  52.431(b), 
§  52.497(b),  §  52.629(a),  §  52.580(a), 
§  52.631(b),  §  52.682(a).  §  52.735(b). 
i  52.792(b).  S  52.832(a).  §  52.883(a),  (b). 
§  52.929(a).  §  52.1028(a),  §  52.1115(b), 
§  52.1178(a),  §  52.1229(a).  §  52.1279(a), 
§. 1338(a),  §. 1381(a),  §  52.1528(a), 
§  52.1602(b),  §  52.1688(a),  §  52.1777(a). 
§  52.1827(a).  §  52.1883(b).  §  52.1927(a), 
§  52.1986(a).  §  52.2249(a),  §  52.2056(b), 
§  52.2082(a),  S  52.2129(a),  §  52.2176(b), 
§  52.2232(b),  §  52.2302(a).  §  52.2345(b). 
S  52.2379(a),  §  52.2449(a),  §  52.2496(a). 
§  52.2526(a).  §  52.2580(a).  §  52.2631(a). 
S  52.2674(a).  §  52.2728(a).  §  52.2778(a). 
§  52.2826(a). 

22.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.13(e)"  and  replacing  it  with 


"Subpart  G":§  52.57(b),  §  52.125(a)  (1) 
(b),  S  52.126(a),  §  52.133(c).  §  52.227(a). 
§  52.675(a)  (1).  S  52.676(a)(1).  S  52.776(a), 
§  52.1475(a).  §  52.147B(a).  §  52.1678(d), 
§  52.1880(a],  §  52.1881(a),  §  52.1976(a), 
S  52.2678(a),  §  52.2731(a).  S  52.2780(a). 

§§  52.794, 52.1 1 17  and  52.2525    [Amended] 

23.  The  following  sections  are 
amended  by  removiag  the  reference  to 
"51.13(e)(1)"  and  repJacing  it  with 

"§  51.112(a)":8  52.794(b),  §  52.1117(b). 
§  52.2525(a). 

24.  The  following  sections  are 
amended  by  removiag  the  reference  to 
"§  51.14."  and  replacing  it  with  "Subpart 
G":§  52.269(a),  §  52.729(a),  §  52.777(a). 
(b),  8  52.784(a),  §  52.785(a),  §  52.1227(a), 
S  52.1486(a),  S  52.1676(a),  §  52.1877(a). 

§§52.2431    [Amended] 

25.  The  following  section  is  amended 
by  removing  the  reference  to  "5  51.14(c)" 
and  replacing  it  with  "5  51.112":5  52.2431 
(d). 

26.  The  following  paragraphs  are 
amended  by  removing  the  references  to 
"§  51.14(a)(2)."  "§  51.14(a)(1)  (b)  and  (c)," 
"§  51.14(a)(2]  (iii),  and  (iv)  and  replacing 
them  with  "5  51.111":§  52.2431(a).  (b),  (c). 

27.  The  following  lections  are 
amended  by  removing  the  reference  to 
"§  51.15"  and  replacing  it  with  "Subpart 
N":  S  52.07(a).  §  52.20.  §  52.55(a). 

§  52.84(b).  §  52.240(e).  (f)(1).  (f)(2). 
§  52.429(a),  §  52.524(c),  S  52.576(a), 
§  52.626(a),  S  52.677(b),  (c)  S  52.730(c), 
(d),  S  52.778(c),  (d),  9  52.825(c). 
§  52.876(c)  (1)  and  (2).  §  52.927(c). 
S  52.980(a).  (b).  (c).  (d),  S  52.1023(a), 
§  52.1125(a).  (b).  9  52.1175(e). 
9  52.1274(a).  9  52.1335(a).  (b). 
9  52.1425(a).  9  52.1482(b).  (c). 
9  52.1524(a).  (c),  (d),  9  52.1577(e), 
9  52.1626(b),  9  52.1774(a).  9  52.1830(a). 
9  52.1975(b).  9  52.2036(a).  9  52.2077(b). 
(c).  (d),  9  52.2123(b),  9  52.2223(c),  (d),  (f), 
9  52.2376(a),  9  52.2435(a),  9  52.2481(b), 
9  52.2524(c),  9  52.2578(d).  9  52.2578(e). 
9  52.2625(a),  9  52.2730(a). 

§§  52.828  and  52.2078    [Amended] 

28.  The  following  sections  are 
amended  by  removing  the  reference  to 
"9  51.15b  (1)  and  (2)"  and  replacing  it 
with  "9  51.261  (a)  and  (b)":  9  52.828(l)(i), 
9  52.2078(b)(l)(i). 

29.  The  following  sections  are 
amended  by  removing  the  reference 
9  51.15(b)"  and  replacing  it  vsrith 

"9  51.261":  9  52.240(b).  9  52.828(b)(l)(iii). 
9  52.1577(b).  9  52.1677(a). 

30.  The  following  sections  are 
amended  by  removing  the  reference  to 
"9  51.15  (b)  and  (c)"  and  replacing  it 
with  "9  51.261  and  51.262(a)": 

9  52.84(d)(10).  9  52.2B5(g),  9  52.256(i). 
9  52.524(b)(7).  9  52.730(b)(4). 
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S  52.927(b)(6).  §  52.1175(d)(4). 
§  52.1975(c)(12).  §  52.2078(b)(iii). 
S  52.2223(e)(18).  S  52.2285(g). 
S  52.2438(g).  §  52.2439(i). 
§  52.2524(b)(10).  S  52.2578(c)(4). 

31.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.15(c)"  and  replacing  it  with 

"5  51.282(a)":  S  52.84(a).  §  52.240(a). 
§  52.524(a).  §  52.677(a).  §  52.730(a). 
S  52.778(a).  §  52.927(a).  S  52.1080(a). 
S  52.1175(c).  §  52.1524(b).  §  52.1577(c). 
S  52.1626(a).  §  52.1677(b).  (c). 
S  52.1975(a).  §  52.2077(a).  S  52.2223(b). 
§  52.2481(a).  S  52.2524(a).  §  52.2578(b). 

§52.274    [AiMiidMl] 

32.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.16"  and  replacing  it  with  "Subpart 
H":  S  52.274(a).  (b).  (e).  (h).  (g). 

S  52.2227    [Amended] 

33.  The  following  section  is  amended 
by  removing  the  reference  to 

"5  51.16(b)(3)"  and  replacing  it  with 
"5  51.152(a)":  S  52.2227. 

34.  The  following  sections  are 
amended  by  removing  the  reference 

"§  51.18"  and  replacing  it  with  "Subpart 
I":  S  52.10.  S  52.21(b)(2)(iii)(e)(J). 
(b).(2)(iii)(/).  (b).{17). 
§  52.24(f)(5)(iii)(e)(7).  (f)(5)(iii)(e)(2). 
(f)(5)(iii)(/).  (f)(6)(iii).  (f)(6)(v)(c).  (f)(12). 
S  52.78(a).  S  52.129(e).  §  52.232(a)(l)(i), 
(a)(5)(i)(A).  S  52.428(a),  |  52.574(a). 
§  52.629(a).  §  52.780(e).  §  52.878(a). 
§  52.1124(a).  S  52.1225(a).  §  52.1276(a). 
S  52.1328(a).  S  52.1578(a).  §  52.1824(a). 
§  52.2125(a).  §  52.2228(a).  S  52.2579(a). 
§  52.2623(a).  §  52.2724(a).  §  52.2824(a). 

§§  52.233  and  52.780    [Amended] 

35.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.18(a)"  and  replacing  it  with 

"5  51.160(a)":  S  52.233(c).  §  52.780(a). 

§§  52.129  and  52.233    [AmmidMl] 
38.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.18(c)"  and  replacing  it  with 
"§  51.160(a)":  S  52.129(b).  §  52.233(c)(d). 

§§52.1124  and  5Z1879    [Amended] 

37.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.18(h)"  and  replacing  it  with 

"5  51.161":  §  52.1124(c).  §  52.1879(c). 

§§  52.24  and  52.688    (Amended] 

38.  The  following  sections  are 
amended  by  removing  the  reference  to 


"5  51.18(j)"  and  replacing  it  with 

§  51.165(a)":.  §  52.24(j)(2).  S  52.688(b)(2). 

39.  The  following  sections  are 
amended  by  removing  the  reference  to 
"§  51.19(a)"  and  replacing  it  with 

"§  51.211":  §  52.130(a).  §  52.234(a). 
S  52.1479(a).  S  52.2075(a). 

40.  The  following  sections  are 
amended  by  removing  the  references  to 
"5  51.19(b)."  and  "§  51.19(c)  and 
replacing  them  with  "5  51.212": 

§  52.234(b).  (c),  §  52.794(a).  (b). 
S  52.1077(a).  S  52.2030(b).  (c). 

41.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.19(d)"  and  replacing  it  with 
"551.213":  552.130(b).  552.479(b). 

5  52.2298(b).  5  52.2427(c).  5  52.2477(a). 

42.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.19(e)"  and  replacing  it  with 

"5  51.214":  5  52.130  (d).  (e).  5  52.234(e). 
5  52.796(a).  5  52.1479(b),  §  52.1680(a). 
5  52.2684(a). 

43.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.20"  and  replacing  it  with 

"5  51.280":  5  52.135(a),  5  52.175(a), 
552.978(a),  552.2031(a),  (b),  552.2483(a). 

44.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.21."  and  replacing  it  with  "Subpart 
M":  5  52.80(a).  5  52.1579(a),  5  52.2032  (a), 
(b),  5  52.2433(a). 

45.  The  following  sections  are 
amended  by  removing  the  references  to 
"5  51.22."  and  "51.22(b)"  and  replacing  it 
with  "5  51.281":  5  52.125  (a)(1),  (b), 

5  52.126  (a),  (c),  5  52.133(c).  5  52.272(a). 
5  52.795(b),  5  52.988(a).  5  52.1082  (a),  (b). 
5  52.1635(a).  5  52.2436  (a),  (b). 

§§52.21  and  52.24    [Amended] 

46.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.24"  and  replacing  it  with 
"551.166":  552.21  (b)(2)(iii)(e)(i), 
(b)(2)(iii)(e)(2),  (b)(2)(iii)(n.  (b)(17).  (f)(3), 
552.24  (f)(5)(iii)(e)(7).  (f)(5)(iii)(/),  (f)(12). 

§§  52.1331  and  52.2428    [Amended] 

47.  The  following  sections  are 
amended  by  removing  the  reference  to 
"5  51.30"  and  replacing  it  with 

"5  51.340":  5  52.1331(a),  §  52.2428  (a),  (b). 

§52.782    [Amended] 

48.  The  following  section  is  amended 
by  removing  the  reference  to  "5  51.31(c)" 
and  replacing  it  with  "5  51.341": 

5  52.782(a). 

49.  The  following  sections  are 
amended  by  removing  the  reference  to 


Appendix  N  and  replacing  it  with 
"Subpart  G":  5  52.88(a)(5).  §  52.89(a)(4), 
5  52.90(a)(3),  5  52.91(a)(3),  5  52.786(a)(3). 
5  52.1878(a)(2).  5  52.2038(a)(4), 
§  52.2039(a)(3),  5  52.2337(a)(3), 
552.2485(a)(4),  552.2491(a)(3). 

§52.235    [Removed] 

50.  The  following  section  is  removed: 
5  52.235. 

§52.230    [Amended] 

51.  Section  52.230(a)  is  amended  by 
revising  the  first  portion  to  read  as 
follows:  "The  requirements  of 

5  52.14(c)(3)  of  this  chapter  as  of 
September  22. 1972  (47  FR  1983),  are  not 
met  since  the  .  .  .  ." 


§52.828    [Amended] 

52.  Section  52.828(b)(l)(iii)  is  amended 
by  placing  a  period  after  "and  (c)"  and 
by  removing  "and.  if  applicable,  §  51.32 
(a)  through  (e)  of  this  chapter." 

§52J76    [Amended] 

53.  Section  52.876(a)  is  amended  by 
revising  the  first  portion  to  read  as 
follows:  "The  requirements  of  §  51.260 
and  of  5  51.15(a)(2)  of  this  chapter  as  of 
September  19, 1976  (40 /7i  43216).  are 
not  met  since  the  .  .  .  ." 

§52.1576    [Amended] 

54.  Section  52.1576(a)  is  amended  by 
revising  the  first  portion  to  read  as 
follows:  "The  requirements  of 

5  52.14(c)(3)  of  this  chapter  as  of  May  8, 
1974  (39  FR  16346),  are  not  met  since 
the  .  .  .  ." 

§52.1676    [Amended] 

55.  Section  52.1676(a)  is  amended  by 
revising  the  first  portion  to  read  as 
follows:  "The  requirements  of 

§  52.14(c)(3)  of  this  chapter  as  of  May  8, 
1974  (39  FR  16347),  are  not  met  since  the 

§52.2078    [Amended] 

56.  SecUon  52.2078(b)(l)(iii)  is 
amended  by  placing  a  period  after  "and 
(c)"  and  by  removing  "and,  if  applicable. 
5  51.32  (a)  through  (e)  of  this  chapter." 

§52.2682    [Amended] 

57.  Section  52.2682(a)  is  amended  by 
revising  the  first  portion  to  read  as 
follows:  "The  requirements  of 

5  52.17(a)(2)  of  this  chapter  as  of 
December  19. 1978  (43  FR  59067),  are  not 
met  since  the  .  .  .  ." 
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INFORMATION  SECURITY  0VERSI6HT 
OFFICE 

32  CFR  Part  2003 

National  Sacurlty  Information; 
Standard  Forma 

AQENCV:  Information  Security  Oversight 
Office  (ISOO). 
action:  Final  rule. 


summary:  This  amendment  to  32  CFR 
Part  2003  provides  for  the  use  of  an 
alternative  Classified  Information 
Nondisclosure  Agreement  to  be 
executed  by  non-Government  personnel 
as  a  condition  of  access  to  classified 
information.  It  also  updates  other 
■  provisions  on  the  use  of  the 
nondisclosure  agreements. 
EFFECTIVE  DATE:  November  7, 1988. 

FOB  FURTHER  INFORMATION  CONTACT 

Steven  Garfinkel,  Director.  ISOO. 
Telephone:  (202)  535-7251. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  32  CFR  Part  2003  is 
issued  pursuant  to  section  5.2(b)(7)  of 
Executive  Order  12356.  ISOO  has 
coordinated  this  amendment  with  those 
agencies  that  will  be  primarily  affected 
by  it. 

List  of  Subjects  in  32  CFR  Part  2003 

Classified  information,  Executive 
orders,  Information,  National  security 
information.  Security  information. 

32  CFR  Part  2003  is  amended  as 
follows: 

PART  2003— NATIONAL  SECURITY 
INFORMATION-STANDARD  FORMS 

1.  The  authority  citation  for  32  CFR 
Part  2003  continues  to  read: 

Authority:  Sec.  5.2(b)(7)  of  E.0. 12356. 

Subpart  A— General  Provisions 

2.  Section  2003.3  is  revised  to  read  as 
follows: 

§2003.3    Wahfers. 

Except  as  specifically  provided, 
waivers  fit)m  the  mandatory  use  of  the 
standard  forms  prescribed  in  Subpart  B 
may  be  granted  only  by  the  Director  of 
ISOO.  The  Director  of  ISOO  will  be 


responsible  for  ensuring  that  all  waivers 
that  necessitate  changes  to  a  standard 
form  are  cleared  with  the  General 
Services  Administration's  Information 
Resources  Management  Service  (41  CFR 
201-45.5). 

Subpart  B— Prescribed  Forms 

3.  Section  2003.20  is  revised  to  read  as 
follows: 

S2003^    CtassiflMl Information 
Nondtoclosurs  Ajr— man!:  8F  18S; 
Clasalflad  InfonwaUuii  Nondiscloiif 
Agraammt  (Industrial/ComnMreial/Non- 
Govnwnent):  SF  1SS-A. 

(a)  SF  189  and  SF  18ft-A  are 
nondisclosure  agreements  between  the 
United  States  and  an  individual.  An 
individual  is  to  execute  either  the  SF  189 
or  the  SF  189-A,  as  appropriate,  before 
the  United  States  Government  may 
authorize  that  individual  access  to 
classified  information. 

(b)  All  employees  of  executive  branch 
departments,  and  independent  agencies 
or  offices  must  sign  SF  189  before  being 
authorized  access  to  classified 
information. 

(c)  All  Government  contractor, 
licensee,  and  grantee  employees,  or 
other  non-Government  personnel 
requiring  access  to  classified 
information  in  the  performance  of  their 
duties,  must  sign  either  SF  189  or  SF 
189-A  before  being  authorized  access  to 
classified  information. 

(d)  Agencies  may  require  other 
persons,  who  are  not  included  under 
paragraph  (b)  or  (c)  of  this  section,  to 
execute  SF  189  or  SF  189-A  before 
receiving  access  to  classified 
information. 

(e)  Only  the  National  Security  Council 
may  grant  a  waiver  from  the  use  of  SF 
189  or  SF  189-A.  To  apply  for  a  waiver, 
an  agency  must  submit  its  proposed 
alternative  nondisclosure  agreement  to 
the  Director  of  ISOO.  along  with  a 
justification  for  its  use.  The  Director  of 
ISOO  will  request  a  determination  about 
the  alternative  agreement's 
enforceabiUty  fi^m  the  Department  of 
Justice  prior  to  making  a 
recommendation  to  the  National 
Security  Council.  An  agency  that  has 
received  a  waiver  trom  the  use  of  SF  189 
need  not  seek  a  waiver  from  the  use  of 


SF  189-A.  if  the  employees  of  its 
contractors,  licensees  and  grantees,  and 
other  non-Govemment  personnel  are 
required  to  sign  a  nondisclosure 
agreement  identical  or  comparable  to 
the  agreement  for  which  a  waiver  has 
been  granted.  (Also  see  32  CFR  2003.3 
and  41  CFR  201-45.5.) 

(f)  Each  agency  must  retain  its 
executed  copies  of  SF  189  and  SF  189-A 
in  file  systems  from  which  the 
agreements  can  be  expeditiously 
retrieved  in  the  event  that  the  United 
States  must  seek  their  enforcement.  The 
copies  or  legally  enforceable  facsimiles 
of  them  must  be  retained  for  50  years 
following  their  date  of  execution.  An 
agency  may  permit  its  contractors, 
licensees  and  grantees  to  retain  the 
executed  agreements  of  their  employees 
during  the  time  of  employment.  Upon 
the  termination  of  employment  the 
contractor,  licensee  or  grantee  shall 
deliver  the  SF  189  or  SF  189-A  of  that 
employee  to  the  Government  agency 
primarily  responsible  for  his  or  her 
classified  work. 

(g)  An  authorized  representative  of  a 
contractor,  licensee,  grantee,  or  other 
non-Govemment  organization,  acting  on 
behalf  of  the  United  States,  may  witness 
the  execution  of  SF  189  or  SF  189-A  by 
another  non-Govemment  employee, 
provided  that  an  authorized  United 
States  Government  official  subsequently 
accepts  by  signature  the  SF  189  or  SF 
189-A  on  behalf  of  the  United  States. 
Also,  an  employee  of  a  United  States 
agency  may  witness  the  execution  of  the 
SF  189  or  SF  189-A  by  an  employee, 
contractor,  licensee  or  grantee  of 
another  United  States  agency,  provided 
that  an  authorized  United  States 
Government  official  subsequently 
accepts  by  signatiu*  the  SF  189  or  SF 
189-A  on  behalf  of  the  United  States. 

(h)  The  national  stock  number  for  the 
SF  189  is  7540-01 161-1869.  The  national 
stock  number  for  the  SF  189-A  is  7540- 
01-237-2597. 

Dated:  November  4, 1986. 
Steven  Garfinkel, 

Director,  Information,  Security  Oversight 
Office 

[PR  Doc.  86-25135  Filed  ll-*-86;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  961 

[Docket  No.  OCRWII-NOPR-86-202] 

Standard  Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  HIgh-Level 
Radioactive  Waste 

aqency:  Department  of  Energy. 
Acnow;  Notice  of  proposed  rulemaking. 


summary:  On  April  18. 1983.  the 
Department  of  Energy  (DOE)  published 
a  rule  which  established  the  Standard 
Contract  for  Disposal  of  Spent  Nuclear 
Fuel  and/or  High-Level  Radioactive 
Waste  (standard  disposal  contract)  to 
be  used  by  the  DOE  in  furnishing 
disposal  services  to  the  owners  or 
generators  of  spent  nuclear  Kiel  and/or 
high-level  radioactive  waste  (48  FR 
16590).  On  December  6. 1985.  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  ruled  that  the  ongoing  1.0  mill 
per  kilowatt  hour  (IM/KWH)  fee  in 
DOE's  standard  disposal  contract 
should  be  based  on  net  generation  of 
electricity  rather  than  gross  generation 
of  electricity  as  adopted  in  the  final  rule 
( Wisconsin  Electric  Power  Co.  et  al.  v. 
Model,  T7%  F.2d  1).  In  response  to  this 
decision.  DOE  is  publishing  for  comment 
conforming  amendments  to  Article  1.13 
and  Appendix  G  of  the  standard 
disposal  contract. 
dates:  Written  comments  must  be 
received  on  or  before  December  8, 1988. 
4:30  p.m. 

ADDRESS:  Comments  should  be 
addressed  to  Samuel  Rousso,  Office  of 
Civilian  Radioactive  Waste 
Management.  Department  of  Energy. 
Docket  No.  OCRWM-NOPR-86-202. 
1000  Independence  Avenue  SW.,  Room 
GB-270.  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  B.  Brownstein.  Office  of  Civilian 
Radioactive  Waste  Management, 
Department  of  Energy.  1000 
Independence  Avenue  SW..  Room 
GB-270.  Washington.  DC  20585  (202) 
252-1652 
Christopher  T.  Jedrey.  Office  of 
Procurement  Operations,  Department 
of  Energy.  1000  Independence  Avenue 
SW..  Room  lJ-027.  Washington,  DC 
20585  (202)  252-1009 
Robert  Mussler,  Esq..  Office  of  General 
Counsel.  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room  8A- 
113.  Washington,  DC  20585  (202)  252- 
6947 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposed  Rule 

III.  Comment  Procedures 
A  Written  Comments 


B.  Public  Hearing 
IV.  Procedural  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  National  Environmental  Policy  Act 

D.  Paperwork  I^eduction  Act 

I.  Background 

The  Nuclear  Waste  Policy  Act  of  1982, 
enacted  on  January  7, 1983  (hereinafter 
referred  to  as  "the  Act,"  Pub.  L.  97-425, 
96  Stat.  2201  (42  U.S.C.  10101  et  seq.)), 
provides  a  comprehensive  framework 
for  disposing  of  commercial  spent 
nuclear  fuel  (SNF)  and  high-level 
radioactive  waste  (HLW)  of  domestic 
origin.  Section  302  of  the  Act  required 
the  DOE  and  each  owner  or  generator 
(hereinafter  referred  to  as  "utility"  or 
"purchaser")  of  SNF  and/or  HLW  to 
execute,  by  June  30, 1983,  a  standard 
disposal  contract  under  which  DOE  will 
accept  and  dispose  of  such  material. 

On  April  18, 1983.  the  DOE  published 
its  final  rule  which  established  the 
standard  disposal  contract  (48  FR 
16590).  Article  1.13  defined  "kilowatt 
hours  generated"  as  "electricity 
generated  by  nuclear  fuel  at  a  civilian 
nuclear  power  reactor  specified  in 
Appendix  A  hereto  as  measured  at  the 
output  terminals  of  the  turbine  generator 
including  an  equivalent  amount  of 
electricity  for  any  process  heat 
generated  by  the  reactor  and  used  other 
than  at  the  reactor"  [gross  generation].* 
Article  VIII.A.1  and  B.l  used  this 
definition  as  a  basis  for  calculating  the 
ongoing  IM/KWH  fee.Vs 

By  its  decision  on  December  6. 1985, 
the  U.  S.  Court  of  Appeals  for  the 
District  of  Columbia  held  that  the 
definition  of  "kilowatt  hours  generated" 
was  invalid,  in  part,  on  the  grounds  that 
section  302(a)(2)  of  the  Act  meant  to 
establish  disposal  charges  based  on 
electricity  "generated  and  sold."  i.e.. 
"net"  generation.  Subsequent  to  the  U.S. 
Court  of  Appeals  ruling,  the  DOE 
informed  all  utilities  having  disposal 
contracts  by  letter  dated  January  23, 
1986,  that: 

(1)  Utilities  should  immediately 
calculate  their  future  quarterly 
payments  based  on  net  generation 
rather  than  gross  generation  as  had  been 
the  practice;  and 

(2)  Utilities  should  not  make 
adjustments  on  their  own  to  their 
regular  quarterly  submittals  for  past 
overpayments. 

The  DOE  letter  of  January  23. 1988. 
also  defined  net  generation  for  fee 
calculation  purposes  as: 

"The  gross  electrical  output  of  the  unit 
measured  at  the  output  terminals  of  the 


'  Definition  as  cofrected  on  May  24. 1983  (♦8  FR 
23160}. 


turbine  generator  minus  the  normal  station 
service  loads  during  the  gross  hours  of  the 
reporting  period,  expressed  in  megawatt 
hours.  Negative  quantities  should  not  be 
used.  If  there  is  no  net  positive  value  for  the 
period,  enter  zero." 

This  definition,  which  was  taken  from 
the  existing  instructions  for  completing 
Annex  A  of  Appendix  G  of  the  standard 
disposal  contract,  was  selected  on  an 
interim  basis  to  expedite  implementing 
the  Court  order.  DOE  recognized  that 
several  definitions  of  net  generation  are 
currently  used  by  the  Federal 
Government  and  electric  utility  industry, 
all  of  which  result  in  different 
calculations  for  net  generation  and 
therefore  would  affect  a  utility's  ongoing 
fee  obligation.  In  addition.  DOE 
recognized  that  different  methods  exist 
for  calculating  net  generation  regardless 
of  which  definition  is  ultimately  selected 
and  that  this  would  also  affect  a  utility's 
fee  obligation. 

DOE  has  reviewed  and  analyzed  all 
utilities'  payments  of  the  ongoing  fee 
made  during  the  second  quarter  of  Fiscal 
Year  1986.  based  on  the  definition  and 
instructions  provided  in  its  January  23. 
1986.  letter.  The  review  has  shown  that 
utihties  used  different  methods  and 
calculation  techniques  to  develop  their 
net  generation  data  which  caused  the 
ongoing  fee  payments  to  the  Nuclear 
Waste  Fund  to  vary  among  utilities. 
Most  of  the  differences  found  could  be 
attributed  to  different  treatment  by 
utilities  of  negative  megawatt  hour 
(MWH)  values  reported  during  periods 
of  low  or  no  station-power  generation. 
In  essence,  during  such  periods  the 
normal  flow  of  electricity  is  reversed 
and  non-unit/station-generated 
electricity  for  station  use  is  supplied 
from  outside  the  station  (e.g..  the  utility's 
transmission  grid).  This  non-station- 
generated  electricity  could  potentially 
serve  to  offset  the  MWH  on  which  the 
fee  is  based. 

Based  on  its  review  and  analysis,  the 
DOE  sent  a  subsequent  letter  to  utilities 
on  June  13. 1986.  that  clarified  how,  on 
an  interim  basis,  net  generation  should 
be  calculated,  subject  to  completion  of 
the  rulemaking  process  to  amend  the 
standard  disposal  contract.  It  directed 
that  in  calculating  net  generation,  gross 
generation  should  not  be  offset  by  any 
electricity  generated  off-site  or  non- 
nuclear  electricity  generated  on-site. 
This  letter  also  estabhshed  procedures 
for  utilities  to  take  a  credit  on  their 
subsequent  quarterly  payments  for 
overpayment  of  the  ongoing  fee  since 
April  7. 1983.  The  utilities  were  also 
informed  that  such  credits  would  not  be 
considered  final  until  completion  of  the 
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rulemaking  process  and  final 
verification  of  net  generation  data. 

DOE  has  since  reviewed  and  analyzed 
all  utility  cmgoing  fee  payments  for  the 
third  quarter  of  Fiscal  Year  1986  based 
on  the  instructions  in  the  June  13, 1986, 
letter.  The  results  have  shown  that  the 
vast  majority  of  utilities  were  able  to 
calculate  net  generation  consistent  with 
DOE  instructions  using  existing  data 
and  metering  equipment. 

II.  Proposed  Rule 

As  set  forth  below,  the  purpose  of  this 
proposed  rule  is  to  amend  the  standard 
disposal  contract  consistent  with  the 
court  ruling  that  the  ongoing  fee  should 
be  based  on  net  generation. 

Proposed  §  961.11  (amended)  sets 
forth  changes  to  the  contract  necessary 
to  implement  the  payment  of  the  ongoing 
fee  based  on  net  generation: 

Article  I— Definitions— -Specifies  the 
revised  definition  of  "kilowatt  hours 
generated"  to  mean  net  generation. 
Appendix  G — Remittance  Advice  (RA) 
for  Payment  of  Fees— Revises  both  the 
RA  form  and  the  Annex  A  to  Appendix 
G  form  currently  used  by  utilities  ■  to 
reflect  payment  based  on  net  generation. 
The  Annex  A  form  instructions  have 
also  been  changed  to  reflect  the 
proposed  calculation  procedures  for 
identifying  net  generation  for  fee 
calculation  purposes.  In  addition,  three 
data  items  are  proposed  for  elimination 
since  they  deal  with  equivalent  electric 
energy  generation  [process  heat)  which 
is  no  longer  applicable.  With  respect  to 
the  calculation  of  net  generation,  the 
DOE  proposes  that  at  all  times  when 
station  use  exceeds  station  generation, 
the  resulting  negative  values  should  be 
treated  as  zero  for  fee  calculation 
purposes.  Non-nuclear  electricity 
generated  on-site  should  not  be 
deducted  from  gross  generation  unless 
included  in  the  gross  generation  data.  In 
those  cases  involving  a  multi-unit 
nuclear  station,  DOE  proposes  that 
when  at  least  one  nuclear  unit  is 
operating  (generation  from  at  least  one 
unit  exceeds  station  use),  electricity 
generated  from  that  unit  shall  be 
assumed  to  be  supplying  the  normal 
nuclear  station  load  whether  or  not  it 
can  be  separately  metered.  The  DOE 
believes  this  is  a  reasonable  assumption 
which  will  allow  utilities  to  avoid  the 
expense  of  adding  costly  metering 
equipment. 


*  Current  forms  are  modified  versions  of  the 
original  forms  published  on  April  18, 1983  (48  FR 
16590).  Copies  of  the  modified  forms  are  available 
upon  request  to  members  of  the  public  who  need 
them  to  respond  to  this  Notice. 


m.  Conmmit  Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  comments  no  later  than 
December  8, 1986,  to  the  address 
indicated  in  the  "aodress"  section  of 
this  notice  and  should  be  identified  on 
the  outside  envelope  and  on  the 
document  with  the  designation: 
"Contract  for  Disposal  of  Spent  Nuclear 
Fuel  and/or  High-Level  Radioactive 
Waste."  Ten  copies  should  be 
submitted. 

All  comments  received  will  be 
available  for  pubUc  inspection  in  the 
DOE  Reading  Room,  Room  lE-190, 
James  E.  Forrestal  Building,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  between  the 
hours  of  8K)0  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Any  information  or  data  considered 
confidential  by  the  person  furnishing  it 
must  be  so  identified  and  submitted  in 
writing.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  or  data  and  to  treat  the 
information  or  data  in  accordance  with 
its  determination. 

B.  Public  Hearing 

DOE  believes  that  the  amendments 
proposed  in  this  Notice  present  no 
substantial  issues  of  fact  or  law  and  are 
unlikely  to  have  a  substantial  impact  on 
the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses. 
Accordingly,  DOE  is  not  scheduling  a 
pubhc  hearing  as  provided  by  section 
501(c)  of  the  Department  of  Energy 
Organization  Act  (DOE  Act)  (Pub.  L.  95- 
91. 42  U.S.C.  7191)  and  the 
Administrative  Procedure  Act  (Pub.  L. 
89-554,  5  U.S.C.  553).  If  a  significant 
number  of  persons  request  an 
opportunity  for  oral  presentation  of 
views,  data  and  arguments,  a  public 
hearing  could  be  held  after  public 
notice. 

IV.  Procedural  Requirements 

A.  Executive  Order  No.  12291 

Under  Executive  Order  12291  agencies 
are  required  to  determine  whether 
proposed  rules  are  major  rules  as 
defined  in  the  Order.  DOE  has  reviewed 
this  proposed  rule  and  has  determined 
that  it  is  not  a  major  rule  because:  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 


employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 


B.  Regulatory  Flexibility  Act 

In  accordance  with  Section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
601,  et  seq.,  DOE  finds  that  sections  603 
and  604  of  the  said  Act  do  not  apply  to 
this  rule  because,  if  promulgated,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  finding  is  based  on  the  fact 
that  the  parties  to  the  contract  who  are 
owners  or  generators  of  spent  nuclear 
fuel  or  high-level  radioactive  waste,  are 
not  small  entities. 

C.  National  Environmental  Policy  Act 

Execution  of  amendments  to  the 
standard  contract  proposed  in  this 
rulemaking  will  not  commit  DOE  to  any 
specific  activities  not  already  prescribed 
by  the  Nuclear  Waste  Policy  Act 
Activities  allowed  under  the  Act  will 
receive  appropriate  environmental 
review  at  the  proper  time.  i.e..  when 
such  activities  are  proposed  in 
accordance  with  the  process  established 
in  the  Act  Therefore,  DOE  has 
concluded  that  the  proposed  rulemaking 
does  not  give  rise  to  any  action  not 
akeady  prescribed  by  the  Act  and,  thus, 
is  not  a  proposal  for  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Accordingly, 
preparation  of  either  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required. 

D.  Paperwork  Reduction  Act 

In  accordance  vdth  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511),  this  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB).  The 
current  Remittance  Advice  and  Annex 
A  forms  were  previously  approved  by 
OMB  under  control  number  1901-0260. 
Comments  on  the  information  collection 
requirements  of  this  proposal  should  be 
submitted  both  to  the  DOE  address 
noted  above  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  D.C.  20503.  Attention: 
Vartkes  Broussalian. 

List  of  Subjects  in  10  CFR  Part  961 

Government  contracts.  Nuclear 
materials.  Nuclear  powerplants  and 
reactors.  Radiation  protection,  Waste 
treatment  and  disposal. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  961,  Chapter  III  of 
Title  10,  Code  of  Federal  Regulations  be 
amended  as  set  forth  below. 
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Issued  in  Washington,  DC,  November  3, 
1986. 

Berton  f.  Roth, 

Director,  Procurement  and  Assistance 
Management  Directorate. 

PART  961— [AMENDED] 

1.  The  authority  citation  for  Part  961 
continues  to  read  as  follows: 

Authority:  Sec.  644,  Pub.  L.  95-91,  91  Stat. 
599  (42  IJ.S.C.  7254)  and  Sec.  302,  Pub.  L.  97- 
425,  96  Stat.  2257  (42  U.S.C.  10222). 


2.  The  Contract  in  §  961.11  is  proposed 
to  be  amended  by  revising  Article  I, 
paragraph  13,  and  Appendix  G  to  the 
Contract,  including  Annex  A  to 
Appendix  G  as  set  forth  below.  Annex  B 
to  Appendix  G  remains  unchanged. 

§  96 1 . 1 1    Text  of  the  Contract. 


Article  I — Dennitions 


13.  The  term  "kilowatt  hours  generated" 
means  the  gross  electrical  output  produced 
by  a  civiHan  nuclear  power  reactor  measured 
at  the  output  terminals  of  the  turbine 
generator  minus  the  normal  on-site  nuclear 
station  service  loads  during  the  time 
electricity  is  being  generated,  expressed  in 
megawatt  hours. 
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APPENDIX   G 
U.S.  DEPARTMENT  OF  ENERGY 

Germantowm.  MD  20874 
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lariun  lo  Ma  or  10  oihanyiM 

Ftial  andier  Higti  Laval 


1.0  IDENTIFICATION  INFORMATION 


1.1  Purchaser  Information 
(a)  Name 


1.3  Contract  Number: 


(b)  Address. 


(c)  City,  State 
&  Zip  Code . 
1.2  Contact  Parson 
(a)  Name 


1.4  Period  Covered  by  this  Remittance  Advice 
(a)  From to . 


(MonUWDay/Vaart  IMoncMtay'Vaart 

(b)  Number  of  Days  in  Covered  Period: 

(c)  Date  of  This  Paynoent: 


(b)  TelephofM  (Include  Area  Code) . 


Day 


2.0  SPENT  NUCLEAR  FUEL  (SNF)  FEE 


2.1  Number  of  Reactors  Covered . 


2.2  Total  Purchaser  Obligation  as  of  April  7, 1983    $ 


2  6  Option  Choseo. 


2.3  Date  of  First  Payment: 


Month 

Day 

Year 

1 

1 

1 

2.4  10- Year  Treasury  Note  Rate  as  of  the  Date  of 
First  Payment 

2.5  Unpaid  Balance  prior  to  this  payntent 


2.7  Fee  Data 

(a)  Principal . 

(b)  Interest  _ 


(c)  Total  Spent  Nuclear  Fuel  Fee 
Transmitted  with  this  Payment 


3.0  ELECTRICITY  GENERATION  (MILLS  Per  KILOWATT  HOUR.  M/KWH)  FEE 


3.1  Number  of  Reactors  Covered:. 


3.2  Total  Net  Electricity  Generated  (megawatt  hours) 
(Sum  of  Line  2.3  from  All  Annex  A's) 


3.4  Total  Electricity  Generation  (M/KWH)  FEE 
Transmitted  with  this  payment 


3.3  Current  Fee  Rate 


(M/KWH) 


4.0  UNDERPAYMENT/LATE  PAYMENT  (As  notified  by  DOE) 

Typo  ol  Paymam 
(a) 

Oawof 

Notincslion 

IMoMhOay/Vaarl 

(bl 

OOEkwHoa 

Numbar 

Id 

(MowKOay'Vaar) 
Idl 

imaraat 
PaMi 
lal 

TrarwnMnad 

If) 

4.1  SNF  Underpayment 

4.2  Electricity  Gerteration  Underpayment 

4.3  TOTAL  UNDERPAYMENT 

4.4  SNF  Late  Payment 

4.5  Electricity  Generation  Late  Payment 

4.6  TOTAL  LATE  PAYMENT 

5.0  OTHER  CREDITS  CLAIMED  (Attach  Explanation) 


Enter  the  Total  Amount  Claimed  for  all  Credits 


$L 


6.0  TOTAL  REMITTANCE 


6.1  Total  Spent  Nuclear  Fuel  Fee  Transmitted  (from  2.7(c)) 

6.2  Total  Electricity  Generation  Fee  (from  3.4) 

6.3  Total  Underpayment  (from  4.3(f)) 

6.4  Total  Late  Payment  (from  4.6(f)) 

6.5  Total  Credits  (from  5.0) 

6.6  TOTAL  REMITTANCE  (Sum  of  6.1  through  6.4  less  6.5) 


7.0  CERTIFICATION 


I  certify  that  tlw  information  contained  herein  and  appended  hereto  is  true  and  accurate  to  the  t>est  of  my  knowledge 


Name 


Date 


Signature 


TITLE  18  use  1001  makes  it  a  crime  for  any  person  to  knowingly  and  willfully  make  to  any  department  or  agency  of  the 
United  States  any  false,  fictitious,  or  fraudulent  statements  as  to  any  matter  within  its  jurisdiction. 

Copy  DislribMtion:  WhiM,  OOE.ControH*r.  Canary,  OOEOCRMM:  PMi.  DOE^EIA:  CoMwirod.  Utility  Copy 
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DEPARTMENT  OF  ENERGY 
Germantown,  MD  20874 

STANDARD  REMITTAMCE  ADVICE  FOR 
PAYMENT  OF  FEES 

GcfMral  Information 

1.  PurpoM. 

Standard  Ramittanca  Advica  (RA)  form  is  daaignad  to  aerva  as 
tha  sourca  documant  for  antrias  into  tha  Oapartmant's 
accounting  raoordi  to  tranimii  data  from  Purchaaars  oonoaming 
paymant  of  thair  contritaution  to  ifaa  Nydaar  ¥Waata  Fund. 

2.  Who  Shall  Submit. 

Tha  RA  must  ba  subminad  by  pwrchaaars  wtio  s<onad  ttw 
Contract  for  Diipoaal  of  SpaM  Nudaar  Rial  and/or  High-Laval 
Radioactiva  Wasta  and  «mH  participatB  ia  ttta  Ituctaar  ¥Vasta 
Fund.  Submit  Copy  1 , 2.  and  3  to  DOE,  Offica  of  tha  Coatrollar, 
Cash  Managamaat  Oiviaion  and  main  Copy  4. 

3.  Whara  to  Subnwt. 

Purctiaaars  shaR  btrmani  complatad  RA  to: 

US.  Dapartmant  of  Enargy 

Oftica  of  tha  Ooniiollai 

Spacial  Accounts  and  Payroll  Division  (C-216  Gtn) 

Box  500 

Germantown,  MO  20874-0500 

Request  for  further  information,  additional  fomis.  and  instructions 
may  be  directed  to  the  address  above  or  by  telephone  to  (301 ) 
353-4014 

4.  Whan  to  Submit. 

For  alactricity  generated  on  or  after  4-7-83  fees  shall  t>e  paid 
quarterly  by  tlie  Purchaaar  and  must  ba  racaiwed  by  OOE  not 
later  than  tha  cloaa  of  busir)ess  on  tlie  last  business  day  of  the 
momh  following  ttia  and  of  each  assigned  three  month  period. 
Payment  is  by  elactrooic  wire  transfer  only. 

5.  Sanctions. 

The  timely  submission  of  RA  by  a  Purchaser  is  mandatory. 
Failure  to  file  may  raault  in  lata  penalty  faea  aa  provided  t>y 
Article  VIII.  Section  C  of  the  Contract  for  Disposal  of  Spent 
Nuclear  Fuel  and/or  High  Level  Radioactive  Waste. 

6.  Provisions  Regarding  tha  Confidantialitv  of  Information. 
The  information  contained  on  theee  forms  may  be  (i)  information 
which  is  exempt  from  diactoaura  to  ttw  putilic  under  the 
exemfXion  tar  trade  aacrals  confidential  commercial  infomtation 
specified  in  ttw  Freedom  of  Information  Act  of  5  use  S22(b)  (4) 
(FOIA)  or  (II)  prohibited  from  public  release  by  18  USC  1905. 
However,  before  e  determination  can  be  made  that  particular 
information  ia  within  tha  coverage  of  either  of  ttiese  statutory 
provisions,  ttta  peraon  submitting  tite  information  must  make 
a  showing  satislaciory  to  ttta  OepertmerH  concerning  its 
confidential  nature. 

Therefore,  respondents  should  state  briefly  and  specifically 
(on  an  alement-by-alament  basis  if  possible),  in  a  latter 
accompanying  aubmiaaion  of  the  form  why  they  consider  the 
information  concafnadtobaatradaaaciet  or  other  preprietaiy 
information,  wtiathar  such  informatioa  is  customarily  treated 
aa  oontidantiai  information  by  thair  companies  and  the  industry, 
and  tha  type  of  competitive  hardahip  that  would  result  from 
disdoaure  of  tha  information.  In  accordance  with  the  provisions 
of  10CFR  1004.1 1  of  DOE'S  FOIA  iigutabona.  DOE  ovill  datamiine 
whether  any  information  subminad  should  be  withheld  from 
public  diadosura. 

If  DOE  raceivaa  a  reapdnaa  and  doaa  not  receive  a  request, 
with  subaUntiva  justification,  that  the  information  submitted 
should  not  be  releasad  to  the  public.  DOE  may  assume  that  the 
respondent  does  not  object  to  discfosure  to  the  public  of  any 
information  submitted  on  tha  form. 

A  new  written  justification  need  not  be  submitted  each  time 
the  NWPA-830G  is  submitted  if: 

a.  viewscoiKeming  information  items  identified  as  priv- 
ileged or  confidential  Itave  not  changed :  and 

b.  awritteniustificationaeltingforthrespondenfsviews 
in  this  regard  was  previously  submitted. 

In  accordance  with  tha  cited  statutes  and  other  applicable 
authority.tha information nHMt be madaavailabte.  upon  request, 
to  t»>e  Congress  or  any  comminee  of  Congress,  the  Geftersi 
Accounting  Office,  and  ott«er  Federal  agencies  authorized  by 
law  to  received  such  information. 


1.2 


1J 


14 


INSTRUCTIONS  FOR  COMPLETING 

STANDARD  REMITTANCE  ADVICE  FOR 

PAYMENT  OF  FEES 

Section  1.0    ld»nt/fic»tion  Information 

1 .1  Name  of  Purchaser  as  It  appears  on  ttta  contract,  the 
mailing  address,  state  and  zip  code. 

Fiente  end  teiepnone  nu^noer  or  peraon  reaponsibla 
for  ttta  completion  of  this  form. 

Contract  identification  numtaer  ai  asiignad by  Oaparl- 
ment  of  Energy  (OOE). 

Period  covered  by  this  advice  and  date  of  this  pay- 
ment. Any  period  different  from  tfie  assigned  three 
month  period  sitould  be  explained  on  a  separata 
attachment. 

Seeiion2.e    SfMnt NtKlmr fv*l(SNFi Fm 

2.1  Enter  tfte  numtter  of  reactoi  s  for  which  the  Purchaser 
tiad  irradiated  foal  as  of  midnight  batwaen  </7  Apdl 
1 983  (equal  to  the  number  of  Annex  B  FoRHs  aliachadt. 

Total  amount  owed  to  tfte  Nuclear  Waste  Fund  for 
spent  fuel  used  to  generate  alactricity  prior  to  April  7. 
1983  (See  Annex  B  tor  calculation.) 

Self  explanatory. 

Tan  year  Treasury  Note  rete  on  tfte  date  the  payment 
is  made,  to  be  used  if  payments  are  being  made 
using  the  40  quarter  option,  or  if  lump  sum  paymer|t 
is  made  after  June  30, 1985. 


2.2 

2.3 
2.4 


I 


2.5  Unpaid  balance  before  this  payment  is  made. 

2.6  Enter  the  payment  option  (1.2,  or  3)  choaea  The  selecliiin 
of  payment  optxx)  must  t>e  made  wrthm  two  years  oi 
oor^ad  execution. 

2  7  Total  payment  of  fee  which  this  advice  represents. 
Show  principal,  interest,  and  total. 

Sedion  3.0    Electricity  Generation  (MIKWH)  Fee 

3.1  Enter  the  nunrtber  of  reactors  tha  operations  of  wttich 
the  Purchaser  is  reporting  on  during  the  reporting 
period  (equal  to  tfte  numt>er  of  Annex  A  Forms 
attached). 

3.2  Enter  total  net  electricity  generated  during  the  reporting 
period  from  all  reactors  being  reported.  Th«  is  the  sum 
of  such  figures  from  all  Annex  A  forms  attached,  ex- 
pressed in  megawatt  hours. 

3.3  Currem  Fee  flate  as  provided  by  IX)e  (initially  1.0M/KWH 
which  is  equal  to  1 .0  $/MWH). 

3.4  Total  Electricity  Generation  (MKWH)  Fee  represented 
l>y  tftis  advice. 

Sedion  4.0    Underpayment/ Late  Payment  (as  notified  by  DOC) 

4.1-4.6  Self  explanatory.  1 

Sedion  5.0    Other  Credits  Claimed  ■ 

Represents  all  items  for  which  a  Purchaser  may 
receive  credit  as  specified  in  tfte  Cotrtrad. 

Sedion  6.0    7ora/  Remittartce 

(6.1-6.6  This  sedion  is  a  summary  of  ttta  payments 
made  in  tfte  previouaiy  mentioned  celegories  with 
this  remittance. 

Sedion  7.0    Certification 

Enter  the  name  artd  title  of  tfte  individual  your 
company  has  designated  to  certify  the  accuracy  of 
the  data.  Sign  the  "Certification"  block  and  enter 
the  current  date. 
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NWPA-830G 


ANNEX  A  TO  APPENDIX   G 


ANNEX  A 

to 

Standard  Remittance  Advice  for  Payment  of  Fees 

Quarteriy  Electricity  Generation  Report 

•  Please  read  all  instructions  before  completing  form. 

•  Complete  a  separate  Annex  A  for  each  reactor 

•  Submit  Annex  A's  quarterly  with  Standard  Remittance  Advice 


1.0  Identification  Information 

1.1  Purchaser  Information 
(a)  Name 


(b)  Address 


(c)  Utility  ID  number    DD 


1.2  Contact  Person 
(a)  Name 


(b)  Telephone  (Include  area  code) 

1.3  Reactor  Name/ID  (From  Code  List  Provided 
by  DOE) 
(a)  Name 


(b)  ID  Code  DD 


2.0  Electricity  Generation  Fee  Calculation 


2.1  Gross  ThenDal  Energy  Generated  (MWH) 

2.2  Gross  Electrical  Energy  Generated  (MWH) 

2.3  Net  Electrical  Energy  Generated  (MWH) 

2.4  Current  Fee  Rate  (mills/KWH  »  $/MWH) 

2.5  Current  Fee  Due  for  this  Reactor  (Dollars) 
Sum  for  All  Reactors  Enter  on  Line  3.4  of  RA 


1.4  Contract  Identification  Numt>er 


1.5  Period  Covered 
(a)  From 


.to 


(Mo/day/yr)      (Mo/day/year) 
(b)  Number  of  days  covered 

Period: 


(c)  Date  of  this  submission: 


Month 

Day 

Year 

1 

1 

1 
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INSTRUCTIONS  FOR  OOMflXTlNG  ANNEX  A  TO 
STANDARD  REMITTANCE  ADVICE  FOR  PAYMENT  OF  FEES 

Section  1.0    Identification  Information  1 

1.1  Utility  name,  address,  and  ID  number.  The  ID  number  comes  from  Table  1  of  these  instructions. 

1.2  Contact  person  for  additional  information  on  data  submitted  in  this  annex 

1.3  Reactor  name/ID  number.  Enter  the  name  of  the  Reactor  covered  m  this  ennex.  Only  reactor 
may  be  covered  in  this  annex— even  if  the  utility  oper^  more  than  of>e  reactor.  The  reactor 
ID  number  may  be  found  in  Table  1  of  these  instructions. 

1 .4  Self-explanatory 

1.5a  The  dates  shown  should  be  days  for  which  electrical  output  is  reported.  For  example,  for  the  last 
3  month  period  of  1983,  the  report  shouW  show: 

From     ao  1  83    to    12  31  83 

(Mo/Day/Yr)      (Mo/Day/Yr) 

1 .5b  Enter  the  total  number  of  days  in  ttw  report  period.  For  example,  from  the  above  example  show: 

Number  of  days  covered 
period:  92 

1.5c  Self-explanatory 
Section  ZO    Electricity  Generatioa  fae  Calculation 

2.1  Gross  Thennal  Energy  Generated  (MWH).  The  thermal  ocrtput  of  the  nuclear  steam  supply  system  during 
the  gross  hours  of  the  reporting  period,  expressed  in  megawatt  hours. 

Gross  Electrical  Energy  Generated  (MWH).  The  gross  electrical  output  of  the  unit  measured  at  the  output 
terminals  of  the  turbine-generator  during  the  gross  hours  of  the  reporting  period,  expressed  *n  megawatt 
hours. 

f^et  Electrical  Energy  Generated  (MWH).  The  gross  electrical  output  of  the  unit  measured  at  the  output 
terminals  of  the  turbine-generator  minus  the  normal  on-site  nuclear  station  service  loads  during  the  times 
electricity  is  being  generated,  expressed  in  megawatt  hours.  At  all  times  when  station  use  exceeds  station 
generation,  the  resulting  negative  values  should  be  treated  as  zero  for  fee  calculation  purposes.  On-site 
non-nuclear  generated  electricity  should  not  be  deducted  from  the  gross  generation  unless  included  in 
the  gross  generation.  For  multi-unit  stations,  the  utility  can  assume  that  when  at  least  one  nuclear  unit 
is  operating  and  when  generation  from  that  one  unit  exceeds  the  nuclear  station's  use.  the  electricity  from 
that  unit  is  supplying  the  normal  nuclear  station  load,  whether  or  not  the  electricity  has  been  metered 
separately. 

2.4  Current  Fee  Rate  (mills/KWH  =  $/MWH).  Initially  1 .0  mills/KWH  or  1 .0  dollars/MWH.  The  units  mills/KWH 
are  exactly  equivalent  to  dollars/MWH.  Enter  here  on  line  3.3  of  the  Remittance  Advice. 

2.5  Cun-ent  Fee  Due  (dollars).  The  product  of  Items  2.3  and  2.4.  The  Current  Fee  Due  for  this  reactor  must 
be  added  to  the  Current  Fee  Due  for  all  other  reactors  operated  by  the  Purchaser  and  the  sum  entered 
on  line  3.4  of  the  Remittance  Advice. 

[FR  Doc.  86-25128  Filed  11-6-86:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

14  CFR  Parts  1. 43, 45, 61, 91, 133,  and 
135 

[Docket  No.  24550;  Amdts.  1-33, 43-25, 45- 
16, 61-77, 91-196, 133-9,  and  135-20] 

Rotorcraft  Regulatory  Review 
Program  Amendment  No.  5; 
Operations  and  Maintenance 

AOEMCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoN:  Final  rule. 

SUMMARV:  This  rule  amends  and 
updates  the  operations  and  maintenance 
requirements  pertaining  to  rotorcraft 
and  establishes  a  new  Class  D 
rotorcrafl-load  combination. 
Amendments  affect  certain  sections  of 
Parts  1. 43, 45.  61, 91. 133  and  135  of  the 
Federal  Aviation  Regulations  that  apply 
to  rotorcraft. 

EFFECnVE  date:  January  6, 1987. 
RM  RMTHER  INRMniATIGN  CONTACT: 

Marian  Clemens  or  Thomas  Stuckey, 
Project  Development  Branch  (AFS-850), 
General  Aviation  and  Commercial 
Division.  Office  of  Flight  Standards, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  Telephone  (2021 
267-8150. 

•UPPLEMENTARY  INFOmMHON: 

Background 

On  January  5. 1979.  the  Federal 
Aviation  Administration  (FAA  gave 
notice  of  its  Rotorcraft  Regulatory 
Review  Program  and  invited  all 
interested  persons  to  submit  proposals 
for  consideration  during  a  forthcoming 
Rotorcraft  Regulatory  Review 
Conference  (Notice  79-1;  43  FR  23925). 
Such  a  Rotorcraft  Regulatory  Review 
Conference  was  held  on  December  10- 
14. 1979.  in  New  Orieans.  Louisiana.  A 
subsequent  Rotorcraft  Regulatory 
Review  Meeting  was  held  August  16-20. 
1980,  in  Washington,  DC. 

After  the  conference  and  meeting,  the 
FAA  developed  plans  to  publish  a  series 
of  five  notices  of  proposed  rulemaking. 
The  first  notice  included  proposals 
dealing  with  the  applicability  sections  of 
Parts  27  and  29  of  the  Federal  Aviation 
Regulations  (FAR),  plus  Instrument 
Flight  Rules  (IFR)  certification  and  icing 
criteria.  These  were  subsequently 
adopted  as  a  final  rule  effective  March 
2, 1983  (48  FR  4374;  January  31, 1983). 
The  second  notice  addressed 
airworthiness  standards  for  type 
certification  of  normal  and  transport 
category  rotorcraft.  Amendments  based 
upon  that  notice  were  subsequently 


published  in  the  Federal  Register  on 
November  6, 1984  (49  FR  44422),  and 
were  effective  December  6. 1984.  The 
third  notice,  which  covers  powerplant 
proposals,  and  the  fourth  notice, 
covering  airframe  proposals,  are  still  in 
preparation. 

These  amendments,  the  fifth  in  the 
series,  are  based  on  Notice  of  Proposed 
Rulemaking  (NPRM)  No.  85-8  published 
in  the  Federal  Register  on  March  13, 
1985  (50  FR  10144).  All  interested 
persons  have  been  given  an  opportunity 
to  participate  In  the  making  of  these 
amendments,  and  due  consideration  has 
been  given  to  all  matters  presented. 

Discussion  of  Comments 

The  public  comments  are  discussed 
below  on  a  section  by  section  basis.  The 
references  following  each  discussion 
relate  to  proposals  and  committees 
associated  with  the  Regulatory  Review 
Conference. 

Section  1.1    General  definitions. 

The  proposal  to  amend  §  1.1  by 
revising  the  definition  of  "rotorcraft-load 
combination"  and  defining  a  "Class  D 
rotorcraft-load"  received  no  adverse 
comments.  It  is  adopted  as  proposed  in 
Notice  No.  85-6. 

Ref:  Proposals  4.506,  507.  526,  527,  532. 
and  534;  Committee  III. 

Section  43.3    Persons  authorized  to 
perform  maintenance,  preventive 
maintenance,  rebuilding,  and 
alterations. 

The  proposed  amendment  would 
permit  a  Part  135  certificate  holder  that 
operates  rotorcraft  in  remote  sites  to 
allow  an  appropriately  trained  and 
authorized  pilot  to  perform  preventive 
maintenance  as  defined  in  Part  1  of  this 
chapter  and  as  listed  in  Appendix  A  to 
Part  43.  Commenters  strongly  support 
this  proposal.  Numerous  exemptions  to 
the  current  regulations  that  allow  such 
maintenance  have  been  in  effect  for 
some  time.  To  date,  preventive 
maintenance  performed  under  these 
exemptions  has  been  extremely 
successful  without  any  known  misuse 
and  has  resulted  in  reducing  the 
operating  cost  of  helicopters  operating 
in  remote  area«. 

One  commenter  suggests  that  the  term 
"remote  area"  be  further  defined  to 
prevent  misuse  of  the  intent  of  this 
authorization.  A  remote  area  can  be 
considered  as  an  area  out  of  the  way. 
far  removed  from  normal  support 
services,  or  not  easily  accessible  by 
land  or  sea.  For  example,  offshore  oil 
derricks,  villages  in  the  tundra  area  of 
Alaska,  and  mining  sites  in  the  upper 
Sierra  Nevada  would  normally  be 
considered  remote.  Any  additional 


explanation  is  not  appropriate  for  the 
regulations.  Accordingly.  §  43.3(h)  is 
adopted  as  proposed. 
Ref:  Proposal  424;  Committee  III. 

Section  43.15    Additional  performance 
rules  for  inspections. 

When  this  rule  was  initially  proposed 
in  Notice  No.  86-8,  the  progressive 
inspection  was  inadvertently  omitted. 
To  correct  this  error,  the  word 
"progressive"  was  inserted  in 
§  43.15(c)(3)  between  the  words  "100- 
hour"  and  "inspection." 

Several  commenters  recommend  thai 
§  43.15(c)  (2)  and  (3)  be  consohdated 
into  one  paragraph  and  that  reference  to 
aircraft  type  be  changed  to  "a  powered 
aircraft."  Consolidation  would  not  make 
the  regulation  any  clearer.  Emphasis  on 
the  fact  that  both  reciprocating-engine- 
powered  aircraft  and  turbine-engine- 
powered  aircraft  require  runups  will 
help  to  clarify  the  intent  of  the  present 
rule,  which  does  not  explicitly  address 
turbine-engine-powered  aircraft.  Thus, 
the  structure  of  the  proposed  rule  is 
retained. 

Commenters  also  express  the  view 
that  the  proposal  would  add  confusion 
as  to  who  should  actually  runup  and/or 
start  the  aircraft  engine  to  perform  the 
required  runup.  As  proposed,  the 
regulation  could  b«  interpreted  as 
requiring  that  the  person  who  does  the 
runup  be  the  same  person  who  approves 
the  aircraft  for  return  to  service,  even 
though  that  person  may  not  be  qualified 
to  run  the  engine  or  engines.  The  rule 
requires  that  the  person  approving  an 
aircraft  for  return  to  service  be  the 
person  who  shall  perform  the  runup  to 
determine  satisfactory  performance  in 
accordance  with  the  manufacturer's 
recommendation.  If  that  person  is 
qualified  to  return  the  aircraft  to  service, 
that  person  should  also  be  qualified  to 
perform  the  runup  as  required.  Two 
other  commenters  recommend  that,  for 
rotorcraft.  the  person  performing  the 
runup  should  be  a  qualified  pilot.  They 
argue  that  when  the  engines  of  a 
helicopter  with  a  fully  articulated  rotor 
system  are  runup,  safety  dictates  that  a 
pilot  should  perform  that  runup  in  case 
the  rotorcraft  becomes  a'  '  ome.  The 
FAA  disagrees.  Experien     has  shown 
that  a  mechanic  who  can  approve  the 
return  of  the  helicopter  to  service  should 
be  able  to  safely  runup  the  helicopter, 
exercising  normal  caution  and  good 
judgment.  Section  43.15(c)  (2)  and  (3)  is 
amended  as  proposed. 
Ref:  Proposal  429;  Committee  III. 
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Part  43,  Anwndix  A— Major  Alterations, 
Major  Repairs,  and  Preventive 
Maintenance 

All  commenters  referring  to  Part  43, 
Appendix  A,  strongly  concur  with  the 
proposal,  which  woidd  amend  the 
Appendix  by  adding  routine  checks  or 
replacement  of  fuel  and  oil  strainers  and 
filters  and  magnetic  chip  detectors 
under  the  category  of  preventive 
maintenance.  The  changes  to  Part  43, 
Appendix  A,  are  adopted  as  proposed. 

Ref:  Proposals  431  and  432;  Committee 

Section  45.14    Identification  of  critical 
components.  j. 

One  commenter  proposes  that  the  rule 
be  amended  to  allow  the  omission  of 
markings  when  the  Administrator  finds 
that  a  part  is  too  small  or  that  it  is 
otherwise  impractical  to  mark  a  part 
with  any  of  the  information  required  by 
the  rule.  The  regulation  for  the  marking 
of  critical/life  limited  components  is  not 
new.  The  only  change  is  that  such 
marking  must  be  made  permanent  and 
legible.  The  FAA  has  always  recognized 
that  some  parts  "on  condition"  and 
removed  at  overhaul  due  to  wear, 
tolerance  excesses,  etc,  are  not  suitable 
for  permanent  marldng  and  do  not  have 
finite  lives  approved  by  the  FAA. 
Further,  such  parts  are  not  hidividually 
specified  in  the  Maintenance  Manual 
Limitations  or  Continued  Airworthiness 
Document.  Thus,  such  parts  need  not  be 
pennanenUy  marked.  Therefore,  §  45.14 
is  amended  as  proposed. 

Ref:  Proposal  433;  Cranmittee  m. 

Section  61.3   Requirement  for 
certificates,  ratings,  and  authorizations. 
It  was  the  intent  of  the  Rotor  5  review 
to  include  authority  for  Category  n 
operations  for  rotorcrafL  The  NFRM 
inadvertentiy  omitted  some  of  the 
changes  necessary  to  implement  this 
new  authorization;  therefore,  several 
changes  have  been  made  to  the  final 
rule.  One  such  change  is  the  removal  of 
the  word  "airplane"  and  its  replacement 
by  the  word  "aircraft"  in  S  61.3(g]. 
Another  is  the  addition  of  Part  135  to  the 
flush  paragraph  after  paragraph  (f)(2). 

Section  61.21    Duration  of  Category  II 
pilot  authorization. 

No  public  comments  were  received  on 
S  61.21,  and  the  rule  is  amended  as 
proposed. 

Section  61.55    Second-in-command 
qualifications. 

The  rule  will  extend  the  second-in- 
command  pilot  qualifications  to  include 
helicopters  tiiat  are  type  certificated  for 
more  than  one  required  pilot  flight 
crewmember.  The  proposed  rule  refers 


to  "required  flight  crewmember."  One 
commenter  points  out  that  unless  the 
word  "pilot"  is  inserted,  the  rule  could 
be  construed  to  include  flight  engineers. 
Since  this  is  not  the  intent  and  die 
omission  of  the  word  "pilot"  was 
unintentional,  the  FAA  agrees  with  the 
suggestion  and  the  rule  is  changed 
accordingly. 

The  portion  of  the  rule  pertaining  to 
an  "aircraft"  simulator  has  been 
changed  to  "airplane"  simulator  to 
reflect  die  current  rule.  The  FAA  had 
proposed  to  permit  the  use  of  an 
"aircraft"  simulator  however,  the 
technology  for  helicopter  simulation  has 
not  developed  as  rapidly  as  the 
technology  for  airplane  simulation.  The 
FAA  will  continue  to  develop  guidelines 
for  approval  of  rotorcrafl  simulation, 
and  this  issue  will  be  addressed  in 
another  rulemaking  action. 

Ref:  Proposal  438;  Committee  in. 

Section  61.57   Recent  flight  experience: 
Pilot  in  command. 

Section  61.67    Category  II pilot 
authorization  requirements. 

Section  61.87   Requirements  for  solo 
flight 

Section  61.105   Aeronautical 
knowledge. 

Section  61.107   Flight  proficiency. 

No  public  comments  were  received  on 
§  81.57,  8  81.67.  S  81.87, 1 81.105.  or 
S  61.107,  and  they  are  amended  as 
proposed. 

Section  61.113    Rotorcrafl  rating: 
Aeronautical  experience. 

Regarding  the  requirements  for  a 
helicopter  class  rating  for  a  private 
pilot's  license,  one  commenter  suggests 
that  the  niunber  of  takeo£b  and  landings 
required  in  paragraph  (a)(l){ii)  should  be 
reduced  to  five  or,  alternatively,  that  the 
phrase  "en  route  phase  of  flight"  should 
be  deleted  According  to  the  commenter, 
if  each  landing/takeoff  operation  is 
separated  by  an  en  route  phase  of  flight 
an  undue  economic  burden  would  be 
placed  on  the  student  since  "the 
majority  of  these  operations  will  be 
airport-to-airporL"  The  commenter  also 
points  out  that  in  some  parts  of  the 
western  United  States,  suitable  night 
landing  areas  may  be  separated  by 
distances  in  excess  of  50  miles. 

The  FAA  has  not  accepted  the 
requested  diange  for  the  following 
reason:  The  proposed  aeronautical 
experience  requirementa  were  discussed 
at  the  conference,  and  it  was  the 
consensus  that  these  specific  experience 
requirements  are  needed  to  adequately 
train  and  prepare  a  private  pilot 
applicant  for  a  class  rating  in  presrat- 


day  rotorcrafL  It  should  also  be  noted 
that  ten  takeoffs  and  landings  are 
required  for  a  private  pilot's  certificate 
in  an  airplane,  which  is  less  difficult  to 
operate  than  a  heUcopter.  It  is  the 
position  of  the  FAA  tiiat.  by  increasing 
the  level  of  aeronautical  experience  for 
helicopters,  the  agency  is  promoting 
increased  levels  of  safety.  The 
requirement  for  ten  takeoffs  and 
landings  is  therefore  adopted  in  the  final 
rule. 

The  phrase  "en  route  phase  of  flight- 
is  a  necessary  part  of  the  regulation, 
designed  to  prevent  the  applicant  from 
merely  lifting  the  helicopter  above  a 
given  spot  hovering,  and  then  returning 
it  to  that  spot  to  achieve  the  required 
number  of  takeoffs  and  landings. 
Eliminating  the  requirement  for  an  "en 
route  phase  of  flight"  would  enable  the 
applicant  to  circumvent  the  need  to 
demonstrate  an  ability  to  maneuver  the 
helicopter  successfully  at  night  in  all 
phases  of  flight 

Tliis  requirement  will  not  result  in  an 
undue  economic  burden.  Contrary  to  the 
assumption  made  by  the  comment^'  that 
the  majority  of  these  operations  would 
be  airport-to-airport,  a  "takeoff  and 
landing  separated  by  an  en  route  phase 
of  flight"  «mld  be  comprised  of  a 
takeoff,  a  short  fUght  in  the  vicinity  of 
the  takeoff  point  and  a  landing  at  the 
same  place  as  the  takeoff.  An  example 
would  be  a  flight  around  the  landing 
pattern.  The  "en  route  phase  of  flight"  is 
intended  to  relate  to  the  need  for  certain 
piloting  skills.  Demonstration  of  these 
skills  may  be  accomplished  without 
flying  over  long  distances.  There  is 
nothing  in  the  regulaticm  that  requires  an 
applicant  to  fly  from  one  airport  to 
another.  The  flight  hours  and  maneuvers 
required  in  paragraph  (a)(l)(ii)  are 
necessary  for  safety  and  do  not  pose  an 
unnecessary  economic  burden. 
Consequently,  the  rule  is  adopted  as 
proposed. 

An  objection  was  raised  to  the 
proposed  requirement  for  15  houn  of 
flight  instruction  in  a  gyroplane.  This 
requirement  is  necessary  to  ensure  a 
level  of  proficiency  needed  for  safe 
operation  of  the  aircraft.  Accordingly, 
the  proposed  rule  is  adopted. 

ReK  Proposals  448,  449,  and  450; 
Committee  m. 

Section  61.125 
knowledge. 

No  public  comments  were  received  on 
S  61.125,  and  it  is  amended  as  proposed. 

Section  61.127   Flight  proficiency. 

This  section  sets  forth  the  operations 
that  must  be  performed  successfully  to 
demonstrate  the  flight  proficiency 
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required  to  obtain  a  commercial  pilot 
certificate.  Among  the  maneuvers 
required  for  a  helicopter  commercial 
rating  is  rapid  descent  with  power  and 
recovery. 

A  number  of  objections  were  received 
regarding  this  rule.  The  commenters 
believe  that  a  strong  potential  exists  for 
an  inexperienced  student  to  be  given  a 
check  ride  by  a  check  pilot  not 
proficient  in  that  particular  helicopter. 
They  express  fear  that  this  situation 
could  lead  to  an  accident  in  the  event 
the  maneuver  is  allowed  to  progress 
beyond  reasonable  limits.  They  question 
the  benefit  of  requiring  this  maneuver 
during  a  check  ride  and  suggest, 
alternatively,  that  settling  with  power  be 
considered  accomplished  if  the 
maneuver  is  signed  in  the  student's  log 
book  by  that  student's  instructor. 

The  FAA  agrees  that  this  maneuver 
may  place  the  student  and  check  pilot  at 
undue  risk.  Under  present  Parts  27  and 
29,  neither  the  manufactiu^r  nor  the 
FAA  demonstrates  or  evaluates  entry  or 
recovery  from  "settling  with  power"  as 
part  of  the  aircraft  certification. 
Ck>n8equently,  it  is  inappropriate  to 
require  the  performance  of  an  inflight 
maneuver  that  neither  the  manufacturer 
nor  the  FAA  is  required  to  observe 
during  aircraft  certification. 

Delegation  to  the  student's  instructor 
of  the  FAA  responsibility  for  ensuring 
that  a  certain  level  of  flight  proficiency 
has  been  attained  is  not  the  solution  to 
this  problem.  Instead,  the  applicant  must 
demonstrate  the  ability  to  recognize  and 
recover  from  imminent  entry  into 
settling  with  power,  rather  than  to 
actually  enter  the  flight  regime  from 
which  it  may  be  difficult  to  recover. 

Accordingly,  the  final  rule 
incorporates  this  requirement. 

Ref:  Proposal  453;  Committee  III. 

Section  61.131    Rotorcraft  ratings: 
Aeronautical  experience. 

A  commenter  suggests  that 
commercial  helicopter  pilot  applicants 
be  required  to  have  instrument  flight 
training.  The  FAA  does  not  agree  with 
this  position  for  several  reasons.  First, 
most  helicopter  operations  are  and  will 
be  conducted  in  Visual  Flight  Rules 
(VFR)  conditions.  In  addition,  the  flight 
characteristics  of  rotorcraft  are  such 
that,  if  weather  conditions  begin  to 
deteriorate,  a  pilot  may  easily  and 
rapidly  adjust  altitude  and  direction  or. 
if  necessary,  find  a  suitable  landing  site. 
Encountering  IFR  conditions  in  a 
rotorcraft  is  therefore  not  analogous  to 
the  same  situation  in  an  airplane,  where 
suitable  landing  sites  are  far  less 
numerous  and  altitude  restrictions  may 
be  greater.  Furthermore,  there  are  fewer 
rotorcraft  properly  equipped  for 


instrument  flight  than  airplanes,  making 
training  and  testing  more  difficult. 

If  a  pilot  wants  to  conduct  operations 
in  IFR  conditions,  the  pilot  can  obtain  an 
instrument  ratiog.  To  require  all 
commercial  helicopter  applicants  to  be 
trained  in  instrument  flight  would  pose 
an  unnecessary  burden  on  the  public. 

Another  commenter  objects  to  the 
number  of  required  hours  for  helicopter 
pilot-in-command  flight.  The  commenter 
states  that  the  requirements  are 
reasonable  for  an  upgrade  from  a 
private  to  a  commercial  certificate  but 
excessive  for  a  move  from  a  commercial 
airplane  to  a  commercial  helicopter 
certificate.  According  to  the  commenter, 
most  applicants  will  need  more  than  15 
hours  of  flight  instruction,  and  these 
hours  are  more  important  at  this  stage 
than  pilot-in-command  time.  It  is, 
therefore,  suggested  that  the 
requirements  be  changed  to  35  hours  of 
flight  instruction  and  15  hours  of  pilot- 
in-command  time. 

Two  commenters  also  state  that  the 
requirements  for  crosscountry  helicopter 
flight  are  excessive,  especially  for  those 
apphcants  who  already  have  a 
commercial  pilot  certificate  with  an 
airplane  rating.  One  of  the  commenters 
believes  that  the  act  of  cross-country 
flying  is  not  different  in  a  helicopter 
than  in  an  airplane  and,  therefore,  the 
requirements  should  be  relaxed  for 
those  applicants  who  hold  a  commercial 
pilot  certificate  with  an  airplane  rating. 
The  other  suggests  that,  since 
helicopters  are  short-haul  aircraft 
compared  to  airplanes,  the  50  nautical 
mile  requirement  for  cross-country  flight 
should  be  reduced  to  25  nautical  miles. 

The  FAA  does  not  concur  with  these 
suggestions.  The  requirements  are 
necessary  to  demonstrate  a  proficiency 
conmiensurate  with  the  subject  rating. 
The  current  rule,  which  requires  10 
hours  of  pilot-in-command  time  for 
commercial  rotorcraft  applicants,  is 
outdated.  In  addition,  as  the  world 
leader  in  training  helicopter  pilots,  the 
United  States  is  obligated  to  ensure  that 
the  terms  of  the  International  Civil 
Aviation  Organization  (ICAO) 
Convention  are  met.  The  requirement  for 
35  hours  of  pilot-in-command  time  is 
consistent  with  ICAO  standards  and  is 
clearly  reasonable  for  operations 
conducted  by  individuals  accepting 
remuneration  far  their  services. 

The  cross-country  flight-time 
experience  is  introduced  in  these  rules 
to  align  these  minimums  with  ICAO 
standards.  A  cross-country  flight  in  an 
airplane  is  not  identical  to  a  cross- 
country flight  in  a  helicopter.  A 
helicopter,  with  its  different  flight 
characteristics,  is  more  affected  by 
wind,  which  must  be  taken  into 


consideration  during  the  flight  planning 
process.  The  wind  effect  becomes  more 
significant  over  longer  distances.  In 
addition,  piloting  a  helicopter,  without 
the  aid  of  an  autopilot,  is  clearly  more 
challenging  when  the  pilot  is.  at  the 
same  time,  attempting  to  navigate  cross- 
country. Thus,  the  requirement  for  cross- 
country flight  for  an  airplane 
commercial  certificate  cannot  be 
substituted  for  the  helicopter  cross- 
country flight  requirement. 

Another  commenter  objects  to  the 
aeronautical  experience  required  of  an 
applicant  for  a  commercial  pilot 
certificate  with  a  gyroplane  class  rating. 
The  FAA  agrees  with  the  commenter 
that  the  proposed  minimum  flight  hours 
are  excessive.  The  regulation  as 
proposed  would  impose  the  same  hour 
requirements  for  a  gyroplane  class 
rating  as  for  a  helicopter  class  rating:  50 
hours  of  flight  time  In  a  gyroplane/ 
helicopter  15  hours  of  gyroplane/ 
helicopter  flight  instruction  time;  and  35 
hours  of  pilot-in-command  time  in  a 
gyroplane/helicopter.  The  commenter 
has  operated  under  an  exemption  to  the 
requirements  contained  in  paragraphs 
(b)  (3)  and  (4)  since  1983.  The  exemption 
reduces  the  respective  requirements  for 
a  gyroplane  class  rating  to:  25  hours  of 
flight  time  in  a  gyroplane;  10  hours  of 
flight  instruction  in  a  gyroplane;  and  15 
hours  of  pilot-in-command  time  in  a 
gyroplane.  In  granting  this  exemption, 
the  FAA  determined  that  the 
requirements  could  be  reduced  without 
adversely  affecting  safety.  The  FAA 
now  reaffirms  this  finding  and  has 
amended  §  61.131(b)  accordingly. 

Ref:  Proposal  454;  Committee  III. 

Section  61.159    Rotorcraft  rating: 
Aeronautical  knowledge. 

No  public  comments  were  received  on 
§  61.159,  and  it  is  amended  as  proposed. 

Section  61. 161    Rotorcraft  rating: 
Aeronautical  experience. 

Proposed  §  61.161(b)(4)  is  clarified  by 
adding  the  word  "performing"  before  the 
phrase  "the  duties  of  a  pilot  in 
command."  The  remainder  of  §  61.161  is 
adopted  as  proposed. 

Section  61. 163    Rotorcraft  rating: 
Aeronautical  skill. 

The  portion  of  the  proposed  rule 
pertaining  to  an  approved  rotorcraft 
simulator  or  training  device  has  been 
deleted.  Helicopter  simulation  issues 
will  be  addressed  in  a  separate 
rulemaking  action. 
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Section  61.165   Rotorcraft  rating: 
Additional  category  ratings. 

Part  81,  Appendix  A— Practical  Test 
Requirements  fat  Airplane  Airline 
Transport  Pilot  Certificates  and 
Associated  Class  and  Type  Ratings 

No  public  comments  were  received  on 
§  61.165  or  Appendix  A.  They  are 
amended  as  proposed. 

Part  81.  Appendix  B  —  Practical  Test 
Requirements  for  Rotorcraft  Airline 
Transport  Pilot  Certificates  Witii  a 
Helicopter  Class  Rating  and  Associated 
Type  Ratings 

The  phrase  "ground  control  approach" 
in  proposed  paragraph  IIl(c)  has  been 
changed  to  "surveillance  or  precision 
radar  approach"  to  agree  with  the 
terminology  used  in  Uie  Airman's 
Information  Manual. 

One  commenter  suggests  that  in 
paragraph  I(cl),  the  phrase  "in 
accordance  with  operating  limitations" 
be  changed  to  "in  accordance  with  the 
Rotorcraft  Flight  Manual  procedures." 
The  commenter  notes  that  power 
assurance  procedures  are  not  operating 
limitations  and  are  placed  in  the 
Rotorcraft  Flight  Manual  in  the  normal 
procedures  or  performance  section.  The 
comment  is  valid,  and  the  language  of 
the  final  rule  has  been  changed 
accordingly. 

The  utility  of  requiring  circling 
approaches  as  part  of  the  practical  test 
requirements  for  rotorcraft  airline 
transport  pilot  certificates  was  the 
subject  of  another  comment.  The 
commenter  suggests  deleting  section 
Ill(d)  based  on  the  view  that  a  circle-to- 
land  maneuver  after  completion  of  an 
instrument  approach  is  remarkably 
simple  and  hazard  free. 

The  FAA  does  not  accept  this 
argument.  Performing  the  circle-to-land 
maneuver  after  ccmp'euon  of  an 
instrument  approach  procedure  may  not 
always  be  simpler  in  a  helicopter  tiian  it 
is  in  an  airplane,  depending  upon  the 
airport  environment,  weather,  and  oUier 
traffic.  A  circling  approach  basically 
involves  different  procedures  than 
straight-in  approaches.  It  is.  therefore, 
appropriate  for  the  FAA  to  require  a 
demonsti-ated  proficiency  in  executing 
the  maneuver. 

A  number  of  commenters  strongly 
object  to  other  maneuvers  and 
procedures  required  for  rotorcraft  airline 
transport  pilot  ratings.  They  question  the 
safety  and  practicality  of  performing 
such  maneuvers  as  simulated  engine 
failure  and  autorotative  landings  during 
takeoffs  and  landings;  settiing  with 
power  and  demonstration  of  certain 
emergency  procedures.  They  argue  that 
the  FAA  inspector  on  a  check  ride  may 


be  inexperienced  witii  the  aircraft  and. 
therefore,  might  not  be  able  to  ensure  a 
safe  recovery  from  these  procedures. 
One  commenter  also  notes  that  some 
insurance  companies  specifically 
exclude  coverage  of  the  aircraft  if 
autorotative  landings  are  involved.  The 
commenters  suggest  that  these 
maneuvers  not  be  required  during  a 
check  ride  but,  rather.  Uiat  they  be 
considered  accomplished  if  there  is  an 
indication  in  the  stiident's  log  book  by 
that  student's  instinjctor  pilot  that,  the 
student  has  demonstrated  adequate 
proficiency. 

As  mentioned  in  the  discussion  under 
S  61.127,  die  FAA  agrees  tiiat  settiing 
with  power  should  not  be  a  requirement 
for  any  flight  check.  Therefore,  die 
requirement  of  proposed  Part  61. 
Appendix  B  IV[b),  has  also  been 
changed  so  that  the  applicant  need  only 
demonstrate  a  recognition  of  and 
recover  from  imminent  flight  in  the 
regime  referred  to  as  "settling  descent 
with  power." 

The  FAA  maintains  that  all  of  the 
other  maneuvers  and  procedures 
specified  in  Part  61,  Appendix  B,  should 
be  performed  as  part  of  die  check  ride.  It 
is  the  responsibility  of  the  FAA  to 
ensure  that  an  applicant  for  a  particular 
rating  is  sufilciently  competent  to 
maintain  a  high  degree  of  safety 
throughout  all  flight  regimes.  The 
standards  are  even  higher  for  those 
certificates  that  enable  the  successful 
applicant  to  offer  services  for  financial 
remuneration.  Thus,  it  would  be 
inappropriate  for  die  FAA  to  delegate 
this  responsibility  and  only  require  a  log 
book  entry  by  a  flight  instructor 
indicating  adequate  proficiency. 

Furthermore,  FAA  flight  inspectors 
are  b-ained  for  flight  check  duties  in  die 
category  of  aircraft  in  which  they 
conduct  flight  checks.  Also,  if  an  aircraft 
insurer  objects  to  die  routine 
performance  of  certain  procedures,  such 
as  autorotative  landings,  a  one-day 
waiver  can  usually  be  obtained  to 
enable  the  applicant  to  take  a  flight 
check  ride.  Finally,  if  a  maneuver  or 
procedure  is  too  dangerous  for 
performance  in  the  aircraft,  a 
prohibition  against  such  activity  will 
appear  in  die  flight  manual.  Therefore, 
this  maneuver  or  procedure  would  not 
be  required  in  that  Particular  aircraft. 

Ref:  Proposals  434,  456,  458, 463,  464, 
466,  and  471  dut)ugh  480;  Committee  III. 

Section  91.2    Certificate  of 
authorization  for  certain  Category  II 
operations. 

No  comments  were  received  on  the 
proposal  to  amend  9  91.2  to  afford  small 
helicopter  operators  the  opportimity  of 
applying  for  Category  II  insbument 


approach  authorization.  To  clarify  the 
application  of  §  81Z  die  proposed 
language  is  revised  in  the  final  rule  by 
substituting  the  word  "aircraft"  for 
"airplane"  and  by  deleting  the  phrase 
"and  helicopters,"  thereby  excluding 
large  helicopters  as  well  as  large 
airplanes  fiom  the  authorization  to 
deviate  from  the  applicable 
requirements  for  Category  n  operations. 

Section  91.23    Fuel  requirements  for 
flight  in  IFR  conditions. 

Section  81.23  requires  45  minutes  of 
reserve  fiiel  for  all  aircraft  operating  in 
IFR  conditions  and  ceiling  and  visibility 
requirements  of  2.000  feet  and  3  miles 
for  determining  if  an  alternate  airport  is 
needed.  The  proposal  contained  in 
Notice  No.  85-8  would  reduce  the  IFR 
reserve  fuel  requirement  for  helicopters 
fix)m  45  minutes  to  30  minutes.  It  would 
also  lower  the  minimum  ceiling  from 
2,000  feet  to  1.000  feet  and  lower  die 
visibility  minimum  from  3  statute  miles 
to  1  statute  nule  as  criteria  for 
determining  if  an  alternate  airport  is 
needed. 

Five  of  the  seven  commenters 
expressing  views  on  this  proposal  fully 
support  the  proposed  changes.  One 
commenter.  however,  opposes  the 
proposal,  not  only  for  lowering  fuel 
reserve  fiom  45  minutes  to  30  minutes 
for  helicopters,  but  for  reducing  the 
ceiling  and  visibility  requirements  used 
to  determine  whether  an  alternate 
airport  is  needed.  This  commenter 
expresses  the  view  that  the  proposal 
would  not  only  provide  htde  usefulness 
to  the  helicopter  operator,  but  would 
significandy  lessen  the  degree  of  safety 
that  exists  with  the  current  rules.  The 
commenter  suggests  that  heUcopter 
operators  do  not  need  relief  from  the 
fuel  requirement  rules  in  S  91.23  for 
flight  in  IFR  conditions  but  would  be 
better  served  by  modifying  5  91.83 
concerning  alternate  airport  selection 
requirements.  A  suggested  amendment 
to  S  91.83  to  accomplish  this 
recommendation  was  proposed. 
Amendments  to  S  91.83  were  not 
considered  in  Notice  No.  85-8;  dierefore. 
any  changes  affecting  the  substance  of 
that  section  are  not  within  the  scope  of 
this  rulemaking. 

Another  commenter,  though 
supporting  the  reduction  of  the  required 
fuel  reserve  to  30  minutes  for 
helicopters,  questions  the  reduction  of 
the  ceiling  and  visibility  requirements 
that  determine  the  need  for  an  alternate 
airport. 

The  FAA  has  sufficient  experience 
with  operations  conducted  under 
Special  Federal  Aviation  Regulation 
(SFAR)  29,  which  reduces  the  required 
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fuel  reserve  toSOisiBBtesfbr 
helicopten.  to  cwrhiA'  tf«t  sadk  a 
recUiciion  will  aot  lower  the  level  of 
safety  that  has  been  establiafaed.  Tbis 
proposal  woukl  allow  operators  greater 
flexibility  aad  uttlizstioo  of  thor 
helicopters  io  the  IFR  environment. 
Accordioi^.  i  91.2a(a][3]  is  adopted  as 
proposed. 

The  question  of  weather  mininuims 
defined  in  paragraph  (bK2]  has  been 
analyzed  in  some  detail.  Subsequent  to 
the  recommendations  developed  at  the 
Rotorcraft  Regulatory  Review 
Conference  and  Review  Meeting,  the 
FAA  undertO(^  an  investigation  to 
examine  nietfaods  of  providing  a  data 
base  of  weather  information  pertinent  to 
the  requirements  and  qualifications  for 
alternate  airports.  The  increased  risk  of 
ceilings  and  visibilities  falling  below 
landing  aunimimis  at  several  US.  cities 
was  quantified  as  a  function  of  lowered 
visibility  and  ceiling  requirements 
defined  in  paragraji^s  (b)(2)  (i)  and  (ii). 
The  study  utilized  dimatcjogy  data  and 
weather  deterioration  models  to 
calculate  the  probability  that  an  airport 
would  be  below  precision  and 
nonprecision  approach  minimums.  This 
investigation  and  study  resuhed  in  a 
report  entided  "Weather  Deterioration 
Models  Applied  to  Alternate  Airport 
Criteria,"  dated  Septembo- 1981  (FAA- 
RD-81-92).  The  report  reaches  several 
preliminary  but  convincing  conclusions. 
One  of  these  direcdy  related  to  the 
limitations  defined  in  §  91.23(bM2)  is: 
"Any  reduction  in  alternate  airport 
requirements  should  be  offset  by 
limiting  the  duration  of  the  flights  for 
which  the  reduced  requirements  apply. 
It  is  recommended  that  reduced 
requirements  only  apply  to  flights  whose 
flight  time  is  two  hours  or  less."  The 
proposal  in  Notice  No.  85-6  to  reduce 
the  ceiling  and  visibility  requirement 
however,  has  no  such  limitation  of  fli^t 
time  as  considered  necessary  by  the 
report.  In  light  of  this  evidence,  the 
ceiling  and  visibility  requirements  for 
helicopters  contained  in  paragraphs 
(b)(2)  (i)  and  (ii)  remain  unchanged  from 
the  previous  rule. 

Ref:  Proposals  483  and  484;  Committee 

m. 

Section  91.116    Takeoff  and  landing 
under  IFR:  General. 

No  unfavorable  cranments  were 
received  on  the  proposal  to  amend 
§  91.116  to  estabUsh  a  separate  takeoff 
minimum  of  one-half  mile  visibility  for 
helicopters.  One  commenter  writing  on 
this  section  recommends  that  takeoff 
minimums  be  established  for  all  Part  91 
operations  as  are  landing  minimums 
under  this  section.  Such  a  suggestion  is 


not  a  part  of  the  rotorcrftft  review  and  is 
outside  the  scope  of  this  rulemaking. 
R^:  Proposal  ^4;  Committee  UI 

Section  91. 171  Altimeter  system  and 
altitude  reporting  equipment  tests  and 
inspections. 

No  comments  were  received  on  the 
profrased  changes  to  §  91.171,  and  the 
rule  is  amended  as  proposed. 

Part  91,  Appendix  A — Category  II 
Operations:  Manual,  Instnunents, 
Equipment  and  Maintenance 

One  of  the  purposes  of  the  Rotor  5 
rulemaking  was  to  enaUe  rotorcraft  to 
perform  Category  II  operations.  In  the 
NPRM,  changes  that  would  have  made 
this  new  authority  possible  were 
inadvertently  omitted.  These  changes 
are  now  included  in  the  final  rule.  In 
Part  91,  Appendix  A,  this  change  has 
been  accomplished  by  removing  the 
word  "airplane"  and  replacing  it  with 
the  word  "aircraft"  wherever  "airplane" 
appears. 

Section  133.1    Applicability. 

One  comment  was  received  regarding 
the  rotorcraft  external  load  operations 
requirements  of  paragraph  (c)(4).  The 
commenter  suggests  eliminating  the 
requirement  for  a  Rotorcraft  External- 
Load  Operator  Certificate  for  customer 
acceptance  flights.  The  commenter 
argues  that  it  is  Bot  logical  for  the  FAA 
to  eliminate  the  requirements  for  a 
Rotorcraft  External-Load  Operator 
Certificate  during  the  development 
phase  and  demonstration  of  compliance 
with  requirements  of  Parts  27,  29,  and 
133  and  continue  to  require  a  Rotocraft 
External-Load  Operator  Certificate  for 
customer  acceptance  flights.  The  FAA 
disagrees  with  this  reasoning.  When  a 
manufacturer  offers  such  rides  to  the 
public  a  higher  degree  of  safety  should 
be  required.  These  customer  passengers 
have  a  right  to  know  that  the  safety  of 
the  flight  on  which  they  are  about  to 
embark  has  beea  reviewed  by  the  FAA. 
The  language  proposed  for  paragraph 
(c)(4)  is  therefore  adopted  in  the  final 
rule. 

Section  133.1(c)(5),  as  proposed, 
reiterated  the  exclusion  of  air  carriers 
from  rotorcraft  external-load 
certification  rules.  The  FAA  has 
eliminated  this  exclusion  from  the  final 
rule  for  the  following  reasons.  The 
exclusion  eliminates  the  applicability  of 
all  of  Subpart  B.  Contained  within 
Subpart  B  is  S  133.19(a)(2).  which 
requires  aircraft  to  meet  certification 
requirements  of  Subpart  D,  including 
S  133.43,  Structures  and  design. 
Similarly,  neither  $  133.21  nor  {  133.23 
would  be  applicable  to  air  carrier 
operators  conducting  external-load 


operations.  It  would  therefore  be 
possible  for  a  pilot  who  had  met  the 
proficiency  and  skill  requirements  under 
Part  135  to  not  have  tiie  experience, 
knowledge,  and  skill  required  to  conduct 
safely  an  extemal-loBd  operation  under 
Part  133. 

This  is  not  the  intent  of  the  regulation. 
Air  carrier  and  external-load  operations 
are  so  dissimilar  in  function  that  a 
separate  pilot  certification  process 
should  be  required  of  an  air  carrier 
when  requesting  external-load  approval. 
For  this  reason,  the  proposed 
§  133.1(c)(5)  has  been  deleted  from  the 
final  rule. 

Regarding  proposed  S  133.1(c)(6).  one 
commenter  suggests  that  only  external- 
load  operations  conducted  by  a  U.S. 
military  organization  for  purely  military 
purposes  or  for  operations  that  cannot 
be  conducted  by  a  ctrtiflcated 
commercial  operator  be  exempt  from  the 
certification  rules.  He  commenter  cites 
a  growing  trend  of  use  of  public  aircraft 
in  competition  with  bona  flde 
certificated  commercial  operators  that  is 
placing  commercial  operators  at  an 
alleged  unfair  disadvantage.  The 
commenter  further  claims  that  when 
operations  that  could  be  performed  by  a 
commercial  operator  within  the  limits  of 
his  certificate  are  performed  by  the 
military,  the  public  i|  entitled  to  the 
same  level  of  safety.  The  commenter 
also  suggests  that  the  exclusion  be 
removed  from  all  other  operators  of 
public  aircraft  when  conducting 
external-load  operations. 

In  response  to  these  suggested 
changes,  the  FAA  notes  that  according 
to  section  601  of  the  Federal  Aviation 
Act  of  1958,  the  Administrator  is 
empowered  to  promote  safety  of  flight  of 
"civil  aircraft,"  defined  in  section 
101(17)  of  the  Act  as  "any  aircraft  other 
than  a  public  aircraft."  Thus,  pubhc-use 
aircraft  are,  by  deflodtion.  already 
excluded  from  9  133.1.  The  language  of 
proposed  §  133.1(c)(6)  is  not  a  change  in 
existing  regulations;  it  merely  makes 
explicit  the  exclusioo  of  pubhc-use 
aircraft  from  applic^ility.  The  rule  is 
adopted  as  proposed  and  renumbered  as 
§  133.1(c)(5). 

The  niunber  of  persons  to  be  carried 
in  Class  D  rotorcraft-load  combinations 
(§  133.1(d))  is  an  issue  for  several 
commenters.  One  commenter  states  that 
"person"  should  be  changed  to 
"persons"  so  that  the  rule  would  provide 
for  more  than  one  parson  to  be  hoisted 
into  and  out  of  helicopters.  The 
commenter,  however,  adds  that  these 
persons  should  be  hoisted  one  at  a  time. 

The  rule,  as  written,  does  not  limit  the 
number  of  persons  that  can  be  hoisted 
into  and  out  of  helicopters.  Therefore,  no 
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change  to  the  rule  is  necessary  to 
respond  to  the  commenter's  point. 

Regarding  the  number  of  persons  that 
can  be  carried  at  one  time,  the  FAA 
does  not  want  to  place  any  restrictions 
on  this  number  at  the  present  time.  (See 
additional  discussion  on  this  issue  in 
relation  to  proposed  §  133.35(b)). 

Ref:  Proposals  4,  506,  507,  526,  527, 
532,  and  534;  Committee  III. 

Section  133.11  Certificate  required. 

Section  133.13  Duration  of  certificate. 

Section  133.21  Personnel. 

Section  133.23  Knowledge  and  skill. 

Section  133.25    Amendment  of 
certificate. 

Section  133.27   Availability,  transfer, 
and  surrender  of  certificate. 

Section  133.31    Emergency  operations. 

No  public  comments  were  received  on 
§  133.11,  §  133.13,  S  133.21,  §  133.23. 
§  133.25,  §  133.27,  or  5  133.31;  they  are 
amended  as  proposed. 

Section  133.33    Operating  rules. 

A  commenter  suggests  a  new 
paragraph  for  this  section.  The  purpose 
is  to  exclude  the  flight  operations  checks 
in  §  133.33(c)(4)  to  (6)  if  the  external 
load  is  to  be  moved  only  a  short 
distance  and  at  translational  speeds  just 
above  a  hover.  The  stated  rationale  is 
that  loads  are  often  carried  only 
vertically  with  little  or  no  horizontal 
movement.  The  commenter  argues  that 
the  requirement  for  forward  flight  tests 
to  determine  controllability  is 
superfluous  and  uimecessary  in  these 
cases. 

The  FAA  does  not  agree  that  the 
suggested  additional  paragraph  is 
needed.  Revised  §  133.33(c)  clearly 
states  that  those  flight-operational 
checks  will  be  required  "as  the 
Administrator  determines  are 
appropriate  to  the  rotorcraft-load 
combination."  Those  flight  tests  that  are 
"superfluous  and  unnecessary"  would 
not  be  required. 

The  requirement  in  S  133.33(d)(1)  for 
submitting  and  gaining  approval  for  a 
plan  for  each  rotorcraft  external-load 
operation  over  congested  areas  presents 
problems  for  one  commenter,  who 
claims  that  much  business  would  be  lost 
to  ground-based  competition  while  the 
rotorcraft  operator  attempts  to  comply 
with  the  regulation.  The  commenter 
notes  that  the  detail  contained  in  the 
proposed  regulations  is  more 
appropriate  for  an  advisory  circular  or 
handbook.  If  some  type  of  plan  is 
deemed  necessary,  the  conunenter 
suggests  that  the  helicopter  operator  be 
required  to  submit  to  the  FAA  district 


offlce  a  plan  that  provides  details  of 
steps  to  be  taken  to  conduct  the 
operation  without  hazard  to  persons  and 
property.  The  plan  should  be  given  to 
the  district  office  before  the  operation, 
and  the  chief  pilot  or  assistant  chief 
pilot  would  have  to  certify  that  the 
operation  would  be  conducted  safely. 

The  FAA  is  responsible  for  developing 
procedures  designed  to  ensure  that 
external-load  operations  over  congested 
areas  are  conducted  safely  and,  tlvough 
inspection  and  surveillance  activities,  to 
make  certain  that  such  procedures  are 
followed.  The  FAA  cannot  delegate  this 
oversight  responsibility  to  those  who 
actually  conduct  the  operations,  and 
consequently,  has  not  adopted  the 
suggested  change. 

The  FAA  also  disagrees  with  the 
statement  that  the  regulations  go  beyond 
the  scope  of  a  normal  rulemaking  and 
are  more  appropriate  for  an  advisory 
circular  or  handbook.  On  the  contrary, 
the  regulation  provides  only  guidelines 
on  the  types  of  components  comprising  a 
plan  of  the  kind  required.  Details 
regarding  speciflc  information  to  be 
included  in  each  component  of  the  plan 
would  be  more  appropriately  the  subject 
of  an  advisory  circular  or  handbook.  As 
for  the  issue  of  delay,  the  FAA  will 
attempt  to  act  on  any  submitted  plan  in 
an  expeditious  maimer  however,  the 
FAA  cannot  compromise  safety  to 
promote  any  given  helicopter  operation. 

One  conunenter  finds  the  language  of 
S  133.33(f)  too  restrictive  and  suggests  a 
change  so  that  a  person  could  conduct 
operations  under  IFR  within  the  confines 
of  a  control  zone  when  under  the  terms 
of  a  special  VFR  clearance  or  otherwise 
specifically  approved  by  the 
Administrator.  The  rationale  is  that  an 
external-load  operation  conducted  in 
IFR  conditions  within  a  control  zone  is 
viable  and  safe  under  the  terms  of  a 
special  VFR  clearance. 

The  FAA  does  not  agree.  The  conduct 
of  an  external-load  operation  in  IFR 
conditions  is  of  sufficiently  high  risk 
that  the  FAA  reserves  the  right  to 
approve  each  operation.  In  fact,  to 
clarify  that  the  rule  applies  to  all 
operations  conducted  under  IFR  and  not 
only  those  in  IFR  meteorological 
conditions,  the  final  rule  has  been 
changed  to  read  "under  IFR"  instead  of 
"in  IFR  conditions." 

Finally,  it  should  be  noted  that  the 
operator  has  not  been  precluded  from 
conducting  operations  under  the  terms 
of  a  special  VFR  clearance.  However, 
approval  fit>m  the  Administrator  will  be 
required  for  a  special  VFR  clearance  to 
conduct  external-load  operations. 

One  conunenter  proposes  the  deletion 
of  subparagraph  (e)  because,  it  is 
argued,  S  91.119(d)  specifically  excludes 


helicopters  from  "hard  numbers."  The 
FAA  chooses  not  to  delete  this  language 
because  it  serves  as  a  clarification  of  the 
§  133.33  rules  as  they  pertain  to 
helicopter  operations.  The  language  of 
S  133.33  is  consistent  with  §  91.119(d). 

Section  133.35    Carriage  of  persons. 

One  commenter  proposes  the 
following  addition  to  S  133.35(a): 

"(5)  Is  a  person  which  forms  a  part  of 
or  is  associated  with  a  Class  D  external- 
load." 

This  language  is  redundant  with  the 
provisions  already  in  the  rule.  The 
language  proposed  in  Notice  No.  85-8 
clearly  permits  a  person  to  be 
associated  with  a  Class  D  external-load. 
The  final  rule,  therefore,  is  adopted  as 
proposed. 

There  were  a  number  of  comments  on 
§  133.35(b)  regarding  the  persons  to  be 
carried  as  a  Class  D  load  and  the 
distance  over  which  they  can  be 
transported.  One  conunenter  states  that 
there  should  be  restrictions  on  how 
many  persons  should  be  carried  at  a 
time,  suggesting  that  the  niunber  be 
limited  to  one.  Others  object  to  the 
carriage  of  any  person  in  a  hoist  outside 
the  aircraft  for  any  distance. 

In  contrast,  one  commenter  proposes 
an  exclusion  from  paragraph  (b)  for 
those  operations  where  persons  are 
carried  externally  but  are  not  intended 
to  be  hoisted  inside  the  heUcopter,  such 
as  the  transfer  of  workers  fit}m  a  boat 
alongside  a  well-head  to  the  well-head 
proper.  Another  commenter  claims  that 
it  is  too  restrictive  to  limit  a  Class  D 
load  to  one  person,  citing  the  successful 
experiments  with  10-man  Billy  Pugh  nets 
in  rescue  operations. 

Proposed  9  133.35(b)  has  been  deleted 
on  the  basis  that  it  is  too  restrictive  to 
implement  a  blanket  restriction  on  the 
number  of  persons  carried  as  a  Class  D 
load  and  the  distance  over  which  these 
persons  can  be  carried.  Rather  than 
specify  limits  in  a  regulation,  the  FAA 
will  give  appropriate  guidance  for  Class 
D  external-load  operations  to  FAA 
district  offices.  The  conditions  under 
which  an  operator  can  carry  persons 
externally  will  be  included  in  that 
operator's  approved  Operations 
Specification.  Proposed  §  133.35(c)  has 
been  redesignated  as  S  133.35(b)  in  the 
final  rule. 

Ref:  Proposal  532;  Committee  III. 

Section  133.37    Crewmember  training, 
currency,  and  testing  requirements. 

No  public  conunents  were  received  on 
S  133.37.  However,  there  is  a  potentially 
confusing  use  of  the  terms  "class"  and 
"type"  in  paragraph  (c)  in  conjunction 
with  external-load  operations.  The 


operaHon  referred  to  relates  to  a 
particMtlar  dus  of  extenM^load 
opeiettou  in  a  particidar  type  of  aircraft. 
No  class  of  aircraft  is  ntended  to  be 
specified.  Accordingiy,  ^  rvte  ^s  been 
amended  to  darify  ^  intent  Also,  tfie 
proposed  requirement  far  testing  within 
the  past  12  calendar  months  has  been 
deleted. 

SacUoa  133.41    FOght  characteristics 
requirements. 

No  public  comments  were  received  on 
S  133.41,  and  it  is  adopted  as  proposed. 

Section  133.45    Operating  limitations. 

One  commenter  notes  that  the 
proposed  nde  would  eliminate  aQ 
muitiengkie  helicopters  certificated 
under  Part  27  and  those  certificated  as 
Category  B  under  Part  29  from 
conducting  Class  D  operations.  The  FAA 
has  considered  tliis  effect;  however,  the 
appropriate  level  of  safety  dictates  a 
hitter  standard  of  airworthiness 
requirements  for  conductir^  Class  D 
operations.  Therefore,  the  rule  requires 
multiengine  Category  A  rotorcraft  for 
Class  D  operations. 

Section  133.47    Rotorcraft-load 
combination  flight  manual. 

Section  133.51    Airworthiness 
certification. 

Section  135.1    Applicability. 

Section  13523    Manual  contents. 

Section  135.39    Management  personnel 
qualifications. 

Section  135.117   Briefing  of  passengers 
before  flight 

No  public  comments  were  received  on 
{  133.47,  i  133.S1,  i  135.1,  S  135.23, 
9  135.39,  or  i  135.117,  and  they  are 
adopted  as  proposed. 

Section  135.159    Equipment 
requirements:  Carrying  passengers 
under  VFR  at  night  or  under  VFR-over- 
the-top  conditions. 

One  commenter,  noting  that  Ae 
requirements  of  §  135.159  serve  to 
underline  the  need  for  training  of 
helicopter  pilots  in  nstnunents, 
proposes  that  a  radio  altimeter  with  a 
visual  or  aural  warning  be  required  in 
additron  to  gyroscopic  fH^ 
instruments.  No  justification  other  than 
the  need  for  instrument  training  is  given 
by  the  commenter.  No  safety 
justification  is  given  for  the  proposal. 
Further,  requirement  of  such  a  radio 
altimeter  was  not  inchided  in  Notice  No. 
05-8,  and  the  public  has  not  had  ^ 
opportunity  to  comment  on  an  item  of 
equipment  ikat  oould  have  a 
considerable  economic  impact  on  some 


helicopter  operators.  Accordingly,  the 
proposal  is  not  accepted. 

Another  oommenter  points  out  diat 
the  proposed  amendment  to  5  135.159  is 
somewhat  confusng  and  does  not 
completely  solve  the  proUem  of 
detemmnng  what  insbiunents  are 
appropriate  for  the  safe  operation  of 
helicopters  mrder  VFR  at  night.  The 
FAA  agrees,  and  the  organization  for 
§  135.159  has  been  modified,  lliougfa  the 
regulation  adopted  is  basically  the  same 
as  proposed  in  Notice  No.  85-8,  the  rule 
as  adopted  has  been  clarified  to  provide 
a  clear  and  more  meaningful 
presentation  of  the  requirements. 

Ref:  Proposal  552;  Committee  HI. 

Section  135.167   Emergency  equipment: 
Extent^  ovenmtter  operation. 

No  adverse  comments  were  received 
on  the  proposal.  One  commenter, 
however,  expresses  concern  that  the 
proposed  regulation  did  not  recognize 
the  high  incidence  of  puncturing  of 
liferafts  on  ditching.  That  commenter 
believes  the  text  should  stipulate  an 
adequate  design  requirement  versus  die 
number  of  passengers  anticipated. 
Proposed  language  was  offered  as  an 
addition  to  the  proposal  to  ensure  that 
there  were  no  sharp  projections  on  the 
aircraft  that  might  puncture  survival 
equipment.  The  FAA  has  determined 
that  this  is  not  necessary.  This 
regulation  must  be  read  in  context  witli 
{dl  of  the  r^ulatif»i8  in  this  chapter, 
particularly  those  certification 
regulations  for  design  requirements  for 
aircraft  and  equipment.  Such  basic 
design  requirements  are  adequate  to 
ensure  inadvertent  puncturing  of 
survival  equipment  or  dif&culties  that 
could  arise  during  a  ditching  situation. 

Paragraph  [b)[3)(i)  was  revised  by 
deleting  the  word  "approved."  The  FAA 
will  provide  guidelines  for  the  contents 
of  survival  kits  throu^  advisory 
material  rather  than  set  specific 
standards  to  which  all  kits  should 
conform.  Air  Canier  Operations  Bulletin 
9-59  provides  such  guidance.  Section 
135.167  is  adopted  as  revised 

Ref:  Proposal  555;  Committee  OL 

Section  135.173    Airborne  thunderstorm 
detection  equipment  requirements. 

Section  135.181    Performance 
requirements:  Aircraft  operated  over- 
the-tap  or  in  IFR  conditioas. 

No  pubHc  comments  were  received  on 
§  135.173  or  i  13S.181.  and  they  are 
adopted  88  proposed. 

Section  135.223    IFR:  Alternate  airport 
requirements. 

This  proposal  reduces  helicopter  fuel 
reserve  requirements  from  45  minutes  to 


30  minutes  for  fligl^in  IFR  conditioaa. 
It  is  closely  related  to  proposed  S  91.167 
concemii^  fuel  requirements  for  fU^  in 
IFR  conditions.  The  oommenters  who 
oppose  the  reduction -of  snch 
requirements  in  Part  91  also  oppose  the 
proposed  change  in  the  operating  rules 
of  Part  135.  However,  the  majority  of 
commenters  strongly  support  the 
proposal.  As  previously  stated,  the  FAA 
has  gained  sufficient  experience  in 
SFAR  29  operations  to  conclude  that 
reducing  the  required  fuel  reserve  to  30 
minutes  for  helicopters  will  not 
compromise  safety.  Accordin^y, 
§  135.223  is  adopted  as  proposed. 
Ref:  Proposal  562;  Committee  III. 

Section  135.227    Icing  conditions: 
Operating  limitations. 

No  adverse  comments  were  received 
on  this  proposal  to  amend  fi  135.227  to 
allow  helicopters  to  fly  in  icing 
conditions  when  the  aircraft  has  been 
type  certificated  and  appropriately 
equipped  for  operations  in  icing 
conditions.  In  this  regard,  it  should  be 
noted  that  at  least  one  helicopter  is  now 
so  certificated.  Thus,  it  is  appropriate  to 
amend  the  operating  rule  to  allow  the 
use  of  such  helicopters  in  icing 
conditions.  Section  185.227  has  been 
amended  accordingly. 

Ref:  Proposal  564;  Committee  III. 

Section  135.429    Required  inspection 
personnel. 

One  commenter  objects  to  proposed 
§  135.429(d).  arguing  that  a  person 
whose  competency  as  a  mechanic  has 
not  been  certified  should  not  be 
performing  maintenance  on  or 
inspecting  an  air  carrier  aircraft.  The 
commenter  does  not  agree  with  the 
argument  that  remote  area  operations 
require  unique  and  iimovative 
accommodations  to  allow  a  pilot  to 
perform  such  inspections  on  helicopters. 

The  FAA  disagrees.  The  pilot  training 
under  the  regulations  for  utilization  of 
this  section  requires  the  same  level  of 
competency  as  an  inspector  at  die  home 
base  to  ensure  safety  in  all 
circumstances,  particularly  in  the  unique 
situations  that  may  arise  at  "remote" 
localities.  In  addition,  the  remaining 
requirements  of  this  section  ensure  that 
the  procedures  developed  for  this 
situation  are  tightly  controlled.  Another 
commenter  suggests  that  "remote  areas" 
be  further  defined.  This  issue  has  been 
discussed  in  conjunction  tvith  the 
proposal  affectii^  {  43.^  Section 
135.429(d}  is  adopted  as  pn^msed. 

Rsf:  Pr(^xisal  566;  Conurattee  UL 
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Economic  Summary 

The  revised  rules  are  expected  to 
have  immediate  economic  impact.  All 
costs  and  savings  data  have  been 
inflated  » to  1985  dollars  from  the 
original  1982  dollars  data  appearing  in 
the  regulatory  analysis  for  the  NPRM. 
These  data  were  derived  by  the  FAA 
from  estimates  of  industry  conditions  in 
late  1981  obtained  by  research  on 
representative  operator  groups 
(operating  under  Parts  91, 133, 135. 137 
and  141),  which  comprise  the  rotorcraft 
industry.  A  5  percent  profit  margin 
factor  was  used  to  derive  increased 
profits  and  lost  profits  from  revenue 
increases  or  decreases,  respectively. 
Cost  savings  are  presumed  to  increase 
profits  by  an  equal  amount. 


'  The  Department  of  Commerce'i  Oacember  19BS 
implicit  price  deflator  for  the  period  1982-1985  was 
used  to  inflate  the  costs  and  savings  data  for  this 
analysis. 


The  43  regulatory  changes  in  Notice 
No.  85-8,  which  were  determined  to 
have  a  negligible  or  no  tedmical  impact, 
and  consequently  a  negligible  or  no 
economic  impact  are  listed  in  Table  2. 
"Rotorcraft  Regulatory  Review  Program 
Notice  No.  85-8  Rule  Changes  Having 
Negligible  Or  No  Economic  Impact" 
Many  of  these  chtmges  are  either 
editorial  or  clarifying  in  nature.  In 
addition,  some  changes  incorporate  into 
regulations  what  has  become  the  current 
practice  of  the  FAA  or  industry.  The 
assessment  of  their  economic  impacts  is 
based  on  current  industry  practice, 
agency  experience,  and  the  explanations 
given  imder  each  rule  change  in  the 
preamble  for  this  rule.  No  estimates  of 
specific  costs  or  savings  are  made  for 
these  groups  of  proposals,  and  the 
proposed  changes  are  not  further 
discussed  in  the  economic  evaluation 
except  where  referenced  in  the  table  to 


Appendix  A.  Additional  discuMion  to 
that  given  in  the  preamble  for  those 
eight  referenced  changes  is  given  in 
AppendixA  of  the  Regulatory 
Evaluation. 

The  remaining  operation  and 
maintenance  changes  in  Notice  No.  85-8 
are  determined  to  have  an  impact  but 
the  impact  is  not  considered  to  be  major 
under  the  procedures  and  criteria 
prescribed  by  Executive  Order  12291  or 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (46  PR  11034;  February  28. 
1979),  and  the  changes  vrill  not  have  a 
significant  economic  impact  on  a 
substantial  numtwr  of  small  entities.  A 
discussion  of  and  tables  for  the  benefits 
and  costs  (savings)  of  the  eight  changes 
shown  in  Table  1  and  a  r^uJatory 
flexibility  determination  for  the  impacts 
on  small  business  entitiet  for  each  of  the 
four  changes  having  an  adverse 
economic  impact  are  presented  below. 


^ARserton  and  lula  dwipM 


TABLE  l.-COST  AND  SAVINGS  OF  NOTICE  NO.  85-8  Ruii  CHANGES  HAVING  AN  ECONOMIC  IMPACT 
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Table  2.—  Rotohcraft  Regulatory 
Review  Program 

[Notacs  No.  B5-«  FMa  changes  henng  na^tfkla  or  no 
aconomc  impact] 


FARSackon 


FAR  Pail  1:  1.1 
FAR  Part  43: 
43J ._ 


43.15 

FAR  Part  45: 

45.14. 
FAR  Part  61: 

61.55 


61.57 

61.87 
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61.107 

61.113 

61.125 

61.127  „ 
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Table  2.—  Rotorcraft  Regulatory 
Review  Program— Continued 

[Noioa  No.  a&-»  Rule  ohangaa  lavki 
momclntoacl] 


or  no 


FARSackon 


61.158. 
61.161. 
61.163. 


Economic  impact 


61.185 

Appandh  A.. 
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Table  2.—  Rotorcraft  Regulatory 
Review  Program— Confinued 

[Notes  No.  85-8  RiM  changes  ha«k«  naiMbla  orno 
aoommcimpacO 
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No 
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Benefits  and  Costs  (Savings) 

In  addition  to  editorial  changes  to  and 
clarification  of  the  present  regulations, 
benefits  are  likely  to  accrue  from  other 
changes  in  this  notice.  Five  changes 
(Part  43,  Appendix  A:  5§  91.167. 133.21. 
133.41,  and  133.51)  will  provide 
operational  and  maintenance  cost 
savings  to  Parts  91, 133,  and/or  135 
operators.  Three  changes  will  cause 
incurring  of  new  costs.  One  of  these, 
i  135.429,  has  an  initial  one-time  cost 
but  will  provide  a  net  annual  cost 
decrease  through  relieved  inspection 
work  requirements.  The  other  two, 
SS  135.159  and  135.173.  increase 
passenger  safety.  The  costs  of  these  will 
impact  Part  135  operators  currently 
provided  relief  from  the  present 
regulations  by  using  Exemption  2695B. 

For  a  complete  discussion  of  the 
above,  see  the  copy  of  the  economic 
evaluation  in  the  IJocket,  or  request  a 
copy  from  the  individual  listed  under 
"FOR  niRTNER  INFORMATION  CONTACT." 

International  Trade  Impact  Analysis 

With  the  exception  of  three  negligible 
cost  changes  that  affect  both  airplanes 
and  rotorcraft,  this  rulemaking  action 
implements  changes  to  the  regulations 
governing  only  the  operation  and 
maintenance  of  rotorcraft  in  the  United 
States.  It  should  not  impact  U.S.  services 
in  foreign  countries  nor  have  a 
significant  impact  on  foreign  services  in 
the  United  States.  In  regard  to  foreign 
services,  for  one  example,  persons 
authorized  to  conduct  operations  in  the 
United  States  as  a  foreign  air  carrier  are 
issued  operations  specifications  in 
accordance  with  the  requirements  of 
Part  129  of  the  Federal  Aviation 
Regulations.  Therefore,  the  FAA  cannot 
discern  what  impact  if  any,  this 
regulation  would  have  on  international 
trade. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure,  among  other  flings,  that  small 
entities  are  not  unduly  effected  by 
Government  regulations. 

The  RFA  requires  agencies  to  prepare 
regulatory  flexibility  analyses  of  rules 
that  may  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  Thus,  the  first  step  in 
conducting  a  regulatory  flexibility 
analysis  is  to  determine  whether  any 
rule  change  has  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  number  of  businesses  and 
all  other  estimates  used  in  the  following 
determination  have  been  derived  from 
information  and  data  obtained  through 


industry  research  on  representative 
rotorcraft  operators. 

Three  changes — §  135.159,  Equipment 
requirements;  { 135.173,  Airborne 
thunderstorm  detection  equipment:  and 
S  135.429,  Required  inspection 
personnel — impose  an  additional  cost 
on  some  Part  185  operators.  The  cost 
imposed  by  the  three  changes  is  due  to 
the  plamied  expiration  of  FAA 
Exemption  269SF  and  the  impact  of  its 
removal  on  those  operators  now  holding 
the  exemption.  By  examining  the 
exemption  holding  status  of  the 
rotorcraft  operators  now  eligible  for 
relief  from  the  particular  rule 
requirement,  two  tests  can  be  used  to 
determine  whether  or  not  a  substantial 
number  of  them  are  significantly 
impacted. 

The  RFA  requirements  are  triggered  if 
34  percent  of  the  operators  using  the 
exemption  to  meet  the  requirements  of 
9  135.159  (96  operators  out  of  an 
estimated  286  who  conduct  night 
operations]  incur  an  annualized  cost 
increase  greater  than  $3,300.  As  further 
explained  below,  the  analysis  indicates 
that  these  conditions  are  not  met  for  any 
of  these  changes. 

Section  135.173    Airborne  thunderstorm 
detection  equipment  requirements. 

Although  the  rule  change  will  be 
relieving  because  the  requirement  for 
thimderstorm  detection  equipment  for 
VFR  operations  has  been  modified  to 
allow  helicopter  flight  without  the 
equipment  under  certain  conditions,  one 
group  of  small  rotorcraft  operators  will 
be  adversely  affected.  These  are  the 
operators  who  use  Exemption  No.  2695F, 
which  permits  the  operation  of  rotorcraft 
of  ten  passenger  seats  or  more  under 
VFR  (day  or  night)  without 
thunderstorm  detection  equipment. 

An  estimated  41  small  operators  own 
or  operate  rotorcraft  with  10  or  more 
passenger  seats.  An  estimated  9  of  these 
41  use  the  exemption  and  are  directly 
affected,  but  only  6  will  incur  an 
annualized  economic  impact  greater 
than  $3,300  when  the  exemption  is 
removed.*  Because  these  six  comprise 
only  15  percent  of  the  affected 
population,  a  regulatory  flexibility 
analysis  of  the  exemption  from  the 
requirements  of  S  135.173  is  not 
required.  I 


'  The  analysis  wis  measured  with  information 
obtained  from  industry  research  made  for  a  stricter 
rule  proposal  removing  the  exemption  for  this  FAR. 
and  the  estimate  is  therefore  conservative:  that  is, 
the  magnitude  of  impact  lor  each  operator  is 
expected  to  be  less. 


Section  135.429    Required  inspection 
personnel. 

Currently,  a  limited  number  of  small 
operators  of  rotorcraft  with  passenger 
seating  configurations  of  10  seats  or 
more  use  the  exemption,  which  permits 
such  operators  to  utilize  the 
maintenance  requirements  of 
§  135.411(a)(l]  for  9  passenger  seats  or 
less  instead  of  S  136.411(a)(2]  for  their 
rotorcraft.  When  the  exemption  is 
removed,  these  operators  may  incur 
costs  to  install  a  more  extensive  system 
of  maintenance  for  10  plus  passenger 
rotorcraft,  but  the  change  to  S  135.429 
will  also  retain  most  of  the  annual 
benefits  that  these  operators  achieved 
under  the  exemption  to  S  135.411(a)(2). 

An  estimated  41  small  operators  own 
or  operate  rotorcraft  with  10  passenger 
seats  or  more.  Six  of  these  use  the 
exemption  and  will  be  directly  affected 
when  the  exemption  is  removed.  Even  if 
all  six  incurred  an  annualized  economic 
impact  greater  than  $3,300,  these  six 
would  comprise  only  15  percent  of  the 
affected  population.  Therefore,  a 
regulatory  flexibility  analysis  for 
removal  of  the  exemption  fivm  the 
requirements  of  §  135.411(a)(2)  is  not 
required. 

Section  135.159    Equipment 
requirements:  Carrying  passengers 
under  VFR  at  night  or  under  VFR  over- 
the-top  conditions. 

This  rule  requires  that,  for  S  135.159, 
FAA  Exemption  No.  2695B  be  rescinded. 
The  exemption  permits  the  operation  of 
rotorcraft  with  a  maximum  certificated 
takeoff  weight  of  6J000  pounds  or  less  at 
night  under  VFR  without  the  following 
instnunents: 

(a)  Slip  skid  indicator, 

(b)  Gyroscopic  bank  and  pitch 
(attitude)  indicator;  and 

(c)  Gyroscopic  direction  (heading) 
indicator. 

An  estimated  254  small  operators 
conduct  night  operations  and  have  one 
or  more  of  the  subject  size  aircraft  in 
their  fleet.  Of  these  254  operators,  an 
estimated  104  would  be  directly  affected 
by  removal  of  the  exemption.  However, 
further  industry  research  indicates  that 
of  the  120  operatort  who  use  the 
exemption,  only  59  will  experience  an 
annualized  cost  greater  than  $3,300 
when  the  exemption  is  removed. 
Because  these  59  operators  comprise 
only  23  percent  of  die  254  operators  who 
are  subject  to  the  proposed  regulation 
(they  fly  at  night),  a  regulatory  flexibility 
analysis  is  not  required  for  removal  of 
Exemption  No.  269$F  fivm  the 
requirements  of  §  135.159. 
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In  addition  to  the  above  economic 
impacts,  the  Bnal  rule  is  expected  to 
have  beneficial  effects  on  many  small 
businesses.  These  also  me  diwussed  in 
detail  in  the  R^ulatory  Flexibility 
Analysis  contained  in  Appendix  B  of  the 
Regulatory  Evaluation  vMch  hat  been 
placed  in  the  docket  A  summary  of 
these  beneficial  effects  follows. 

Section  133.21    Personnel. 

The  objective  of  these  rules  is  to 
eliminate  external-load  accidents  due  to 
inadequate  pilot  competence  in 
performing  particular  operations.  Two 
methods  of  ensuring  such  pilot 
competence  (which  can  be  combined) 
are  to  require  experience,  audi  as 
through  a  "trainee"  pilot  working  a 
certain  amount  of  time  with  a 
"qualified"  pilot,  and  through  pilot 
testing  by  a  qualified  examiner.  The 
proposal  would  permit  pilot  testing  to  be 
carried  out  by  FAA  employees, 
designated  examiners,  or  individuals 
within  the  particular  company 
performing  the  external-load  operation. 
Present  regulations  provide  for  such 
testing  only  by  the  Chief  Pilot 

An  estimated  179  external-load 
operators  are  potentially  affected  by  this 
rule.  Almost  all  may  be  assumed  to  be 
small.  Benefits  may  be  considered 
roughly  proportional  to  fleet  size, 
although  variations  may  be  expected 
due  to  operating  territory  and  other 
factors.  Therefore,  to  the  extent  tfiat 
small  operators  have  smaller  fleets  than 
large  ones,  the  $481,000  projected  annual 
cost  savings  may  be  expected  to 
average  no  more  than  )^687  per 
affected  operator. 

Industry  research  indicates  that  over 
40  percent  of  Part  133  certificate  holders 
also  hold  Part  135  certificates.  The  total 
fleet  size  distribution  of  Part  133 
operators  is  unknown.  Regardless  of 
whether  or  not  it  resembles  the 
distribution  of  the  Part  135  fleet  The 
relatively  high  maximum  average  impact 
suggests  that  the  threshold  of  economic 
impact  significance  could  very  well  be 
exceeded  by  one-third  of  the  potentially 
affected  small  operators. 

Section  133.41    Flight  characteristica 
requirements. 

The  objective  of  these  rules  is  to 
reduce  accidents  resulting  from  the  use 
of  particular  combinations  of  rotorcraft 
models  with  certain  external  loads  and 
external-load  attaching  devices.  Many 
such  combinations  of  rotorcrafl  models, 
external  loads,  and  external-load 
attaching  devices  pose  a  significant  risk 
of  accident  even  when  under  the  control 
of  a  competent  pilot  The  FAA 
concludes  that  confidence  in  the 
external-load  operation  can  only  be 


maintained  when  each  possible 
rotorcraft-load  combination  is 
successfully  demonstrated  at  least  once. 

An  estimated  164  extemal'load 
rotorcraft  operators  are  potentially 
affected  by  this  rule.  Almost  all  may  be 
considered  small.  Benefits  may  be 
considered  roughly  proportional  to  fleet 
size,  although  variations  may  be 
expected  due  to  fleet  diversity  and  other 
factors.  Therefore,  to  the  extent  that 
small  operators  have  smaller  fleets  than 
large  ones,  the  $34a000  projected  annual 
cost  savings  and  $2,000  annual  profit 
increase  for  all  affected  carriers 
combined  may  be  expected  to  be  no 
greater  than  $2,065  per  potentially 
affected  small  operatw,  (m  average. 

As  stated  previously,  industry 
research  indicates  that  somewhat  over 
40  percent  of  Part  133  certificate  holders 
also  hold  Part  135  certificates.  The  size 
of  the  average  impact  however, 
suggests  that  the  threshold  of  economic 
impact  significance  could  well  be 
exceeded  by  one-third  of  the  potentially 
affected  small  operators.  Section  133.41 
is  closer  to  the  borderline  in  this  regard 
than  §  133.21. 

Cumulative  EooDomic  Impact 

The  changes  to  Part  43.  Aiqwndix  A. 
and  SS  91^,  133.21, 133.41. 133.51. 
135.160. 135.173.  and  135.429  refer  to 
different  but  partially  overiapping, 
categories  of  operators.  The  following 
eight  dianges  are  considered  to  have 
overiapping  impacts: 

(1)  Part  43,  Appendix  A— Part  135 
operators  serving  remote  areas. 

(2)  Section  91.23-^>art  91  operators 
(not  holding  Part  135  certificates)  flying 
to  some  extent  under  IFR. 

(3)  Section  133.21— j>art  133  operators 
ingeneraL 

(4)  Section  133.41— Part  133  operators 
ingeneraL 

(5)  Section  133.51— Part  133  operators 
in  general. 

(6)  Section  135.159— Part  135  operattvs 
flying  to  some  extent  VFR  at  night 

(7)  Section  135.173-^>art  135  operators 
using  rotorcrafl  with  10  seats  or  more. 

(8)  Section  135.429— Part  135  operators 
using  rotorcraft  with  10  seats  or  more. 

Although  the  first  and  second 
categories  are,  by  definition,  separate 
from  each  other,  there  exists  no  operator 
survey  data  that  would  allow  the 
determination  or  reliable  estimation  of 
the  actual  extent  to  which  each  of  the 
other  categories  overlaps.  It  is  possible 
to  estimate,  however,  whether  or  not  it 
is  likely  that  ttie  numba-  of  operators 
experiencing  a  significant  cumulative 
net  economic  impact  (beneficial  or 
detrimental)  from  all  eif^t  of  these  rules 
would  constitute  one-third  or  more  of 
the  total  of  individual  potentially 


affected  operators,  given  the  (separate) 
distributions  of  fleet  size  for  Part  135 
and  non-Part  135  operators.  The 
determination  can  be  made  by  assuming 
operator  impact  is  proportional  to 
operator  fleet  size. 

The  total  of  individual  operators 
potentially  affected  by  any  of  the  rules 
may  be  estimated  as  follows: 

Part  13S  operaton,  including  all  in  pro- 
poMl  categories  (1).  (6).  (7),  and  (8). 
and  42  percent  of  thow  in  categories 
(3).  (4).  and  (5).  Note.-4t  ia  estimated 
that  42A  peroant  of  Part  133  opera- 
tors also  hold  Part  135  certificates 358 

Non-Part  135  certificate  holders,  includ- 
ing 57.6  percent  of  those  in  proposal 
categories  (3).  (4),  and  (5) 393 

Total 751 


This  estimate  maximizes  the  extent  of 
"overlapping"  among  relevant 
categories  and  increases  the  chance  of 
one-third  cr  more  of  the  total  individual 
operators'  experiencing  a  significant 
cumulative  net  impact  This  is  the  case 
because  some  of  the  overiapping 
considered  above  is  not  necessarily  the 
most  likely  representation  of  actual 
practice.  For  example.  Part  91  operators 
that  fly  under  IFR  may  well  not  also 
engage  in  Part  133  operations,  which  are 
generally  carried  out  under  VFR.  Even 
widi  mairiiniiiii  overlapping  of 
potentially  affected  small  operator 
categories  and  given  the  relatively  large 
number  of  non-Part  135,  and  even  Part 
135,  operators  that  have  single-craft  or 
very  small  fleets,  an  estimated  217  out  of 
751  would  be  expected  to  bear  a 
significant  cumulative  impact  from  the 
eight  rules.  The  remaining  534  would  not 
be  significantly  impacted.  The  number 
of  small  operators  expected  to  be 
impacted  would  be  less  than  one-third 
of  the  total  of  such  operators  unless  at 
least  120  of  those  operators  were 
eliminated  by  being  designated  "large" 
operators.  Therefore,  it  is  reasonable  to 
expect  that  the  cumulative  net  economic 
impact  (beneficial  or  detrimental]  of 
these  rules  would  not  reach  significant 
levels  for  one-third  or  more  potentially 
affected  small  operators. 

The  determination  is  sensitive  to 
assumptions  made  concerning:  (1)  He 
number  of  proposal  category  (2) 
operators  eliminated  as  "large"  entities, 
and  (3)  the  fleet  size  of  "smidl 
operators." 

Conduskm 

A  final  regulatory  flexibility  analysis 
is  not  required  for  the  revisions  being 
made  to  SS  135.150, 135.173,  and  135.429. 
For  each  of  the  revisions,  the  annualized 


I 
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cost  is  not  greater  than  $3,300  for  more 
tlian  one-third  of  the  operators  who 
would  be  affected  by  the  revised 
regulation.  In  view  of  the  above,  the 
regulatory  changes  herein  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Repotting  and  Recordkeeping 
Reqidrements 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
amendment  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  and  have  been  assigned 
Control  No.  2120-0044. 

Conclusion 

This  rule  upgrades  rotorcraft 
certification  and  operational 
requirements  and  allows  operators  to 
utilize  rotorcraft  more  fully.  Therefore, 
the  FAA  has  determined  that  this  rule  is 
not  major  under  Executive  Order  12291 
or  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  26, 
1979).  Based  on  the  Regulatory 
Flexibility  determinations  discussed  in 
this  document.  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  regulatory  evaluation  of 
this  rule  is  contained  in  the  docket.  A 
copy  may  be  obtained  by  contacting  the 
person  identified  under  "FOR  further 

INFORMATION  CONTACT." 

List  of  Subjects 

14  CFR  Part  1 

Air  safety.  Safety,  Aviation  safety.  Air 
transportation.  Air  carriers.  Aircraft, 
Rotorcraft.  Helicopters. 

14  CFR  Part  43 

Air  carriers.  Air  transportation. 
Aircraft.  Aviation  safety,  Safety. 

14  CFR  Part  45 

Air  safety,  Safety,  Aviation  safety.  Air 
transportation,  Transportation. 
Helicopters,  Rotorcraft. 

14  CFR  Part  61 

Airmen,  Aircraft  pilots,  Pilots, 
Transportation,  Air  safety.  Safety. 
Aviation  safety,  Air  transportation. 
Aircraft.  Helicopters.  Rotorcraft. 

14  CFR  Part  91 

Air  carriers,  Aviation  safety,  Safety, 
Aircraft.  Aircraft  pilots.  Pilots,  Air 
transportation,  Cai^o. 

14  CFR  Part  133 

Aircraft.  Airworthiness,  Pilots. 


14  CFR  Part  135 

Air  carriers.  Aviation  safety,  Safety, 
Air  transportation,  Air  taxi. 
Airworthiness,  Cargo,  Pilots,  Airmen, 
Aircraft.  Transportation,  Helicopters. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing. 
Parts  1, 43, 45. 81. 91, 133,  and  135  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  1,  43. 45,  61,  91, 133,  and  135)  are 
amended  as  follows: 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  each  of 
the  sections  of  Part  1  are  removed: 

Authority:  49  U£.C.  1347. 1348, 1354(a), 
1357(d)(2),  1372. 1421  through  1430. 1432, 1442, 
1443, 1472, 1510, 1$22, 1652(e),  1655(c),  1657(f), 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983). 

2.  By  amending  §  1.1  by  revising  the 
introductory  paragraph  of  the  definition 
of  "Rotorcraft-load  combination"  and  by 
adding  a  new  paragraph  (4)  to  read  as 
follows: 

§  1.1    General  definitions. 


"Rotorcraft-loed  combination"  means 
the  combination  of  a  rotorcraft  and  an 
external-load,  including  the  external- 
load  attaching  means.  Rotorcraft-load 
combinations  are  designated  as  Class  A, 
Class  B,  Class  C  and  Class  D,  as 
follows: 


(4)  "Class  D  rotorcraft-load 
combination"  means  one  in  which  the 
external-load  is  other  than  a  Class  A,  B, 
or  C  and  has  been  specifically  approved 
by  the  Administrator  for  that  operation. 


PART  43— MAINTENANCE, 
PREVENTIVE  MAINTENANCE, 
REBUILDING,  AND  ALTERATION 

3.  The  authority  citation  for  Part  43  is 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  each  of 
the  sections  of  Part  43  are  removed: 

Authority:  49  US.C.  1354. 1421  through 
1430;  49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983). 

4.  By  amending  S  43.3  by 
redesignating  paragraph  (h)  as 
paragraph  (i)  and  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  43.3  Persons  euttiortzed  to  perform 
maintenance,  preventive  maintenance, 
rebuilding,  and  aterations. 


(h)  Notwithstanding  the  provisions  of 
paragraph  (g)  of  this  section,  the 
Administrator  may  approve  a  certificate 
holder  under  Part  135  of  this  chapter, 
operating  rotorcraft  in  a  remote  area,  to 
allow  a  pilot  to  perform  specific 
preventive  maintenance  items 
provided — 

(1)  The  items  of  preventive 
maintenance  are  a  result  of  a  known  or 
suspected  mechanical  difficulty  or 
malfunction  that  occurred  en  route  to  or 
in  a  remote  area; 

(2)  The  pilot  has  satisfactorily 
completed  an  approved  training  program 
and  is  authorized  in  writing  by  the 
certificate  holder  for  each  item  of 
preventive  maintenance  that  the  pilot  is 
authorized  to  perform; 

(3)  There  is  no  certificated  mechanic 
available  to  perform  preventive 
maintenance; 

(4)  The  certificate  holder  has 
procedures  to  evaluate  the 
accomplishment  of  a  preventive 
maintenance  item  that  requires  a 
decision  concerning  the  airworthiness  of 
the  rotorcraft;  and 

(5)  The  items  of  preventive 
maintenance  authorized  by  this  section 
are  those  Usted  in  paragraph  (c)  of 
Appendix  A  of  this  part. 
***** 

5.  By  amending  S  43.15  by  revising  the 
introductory  text  of  paragraph  (c)(2]  and 
by  adding  a  new  paragraph  (c)(3]  to 
read  as  follows: 

§43.15    Addltlonel  performance  rules  for 
inspections. 

***** 

(c)  •  •  •  I 

(2)  Each  person  approving  a 
reciprocating-engine-powered  aircraft 
for  return  to  service  after  an  annual  or 
100-hour  inspection  shall,  before  that 
approval,  nm  the  aircraft  engine  or 
engines  to  determine  satisfactory 
performance  in  accordance  with  the 
manufacturer's  recommendations  of — 

(3)  Each  person  approving  a  turbine- 
engine-powered  aircraft  for  return  to 
service  after  an  anrwal,  100-hour,  or 
progressive  inspection  shall,  before  that 
approval,  run  the  aircraft  engine  or 
engines  to  determine  satisfactory 
performance  in  accordance  with  the 
manufacturer's  recommendations. 


6.  By  amending  Part  43,  Appendix  A. 
by  revising  paragraph  (c](23)  cmd  by 
adding  new  paragraph  (c)(30)  to  read  as 
follows: 

Appendix  A— Major  Alterations,  Major 
Repairs,  and  Preventive  Maintenance 
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(c)  •  •  • 

(23)  Cleaning  or  replacing  fuel  and  oil 
strainers  or  filter  elements. 

(30)  Removing,  checking,  and  replacing 
magnetic  chip  detectors. 

PART  45— IDENTIFICATION  AND 
REGISTRATION  MARKING 

7.  The  authority  citation  for  Part  45  is 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  each  of 
the  sections  of  Part  45  are  removed: 

Authority:  49  U.S.C.  1348, 1354, 1401, 1402. 
1421, 1423, 1522, 1855(c):  (Revised  Pub.  L  97- 
449,  January  12, 1983). 

8.  By  revising  §  45.14  to  read  as 
follows: 

§45.14    Mwtincatlon  of  critical 
componwits. 

Each  person  who  produces  a  part  for 
which  a  replacement  time,  inspection 
interval,  or  related  procedure  is 
specified  in  the  Airworthiness 
Limitations  section  of  a  manufacturer's 
maintenance  manual  or  Instructions  for 
Continued  Airworthiness  shall 
permanently  and  legibly  mark  that 
component  with  a  part  number  (or 
equivalent)  and  a  serial  number  (or 
equivalent). 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

9.  The  authority  citation  for  Part  61  is 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  each  of 
the  sections  of  Part  61  are  removed: 

Authority:  49  U.S.C.  1354(a),  1355. 1421, 
1422,  and  1427;  49  U.S.C.  106(g)  (Revised  Pub. 
L  97-449,  January  12, 1983). 

§61.3    [Ammded] 

10.  By  revising  §  61.3  by  amending 
paragraph  (f)(2)  by  removing  the  phrase 
"airline  transport  pilot  certiHcate 
(airplane)"  and  replacing  it  with  the 
phrase  "appropriate  airline  transport 
pilot  certificate";  by  amending  the  flush 
paragraph  after  (f)(2)  by  removing  the 
phrase  "Part  121"  and  replacing  it  with 
the  phrase  "Parts  121  and  135";  and  by 
amending  paragraph  (g)  by  removing  the 
word  "airplane"  wherever  it  appears 
and  replacing  it  with  the  word 
"aircraft". 

§61.21    [AmwKted] 

11.  By  amending  §  61.21  by  removing 
the  word  "airplane"  and  inserting  the 
word  "aircraft"  in  its  place  each  time  it 
api>ear8  in  the  section. 

12.  By  amending  §  61.55  by  revising 
the  section  title,  the  introductory  text  of 
paragraphs  (a)  and  (b),  and  paragraphs 
{b){l).  {b)(2)  (i)  and  (ii),  and  (d)(1) 
through  (d)(3)  to  read  as  follows: 


§61^5    S«cood-liv«ommand 
qualificatiora. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may  serve 
as  second  in  command  of  an  aircraft 
type  certificated  for  more  than  one 
required  pilot  flight  crewmember  unless 
that  person  holds — 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may  serve 
as  second  in  command  of  an  aircraft 
type  certificated  for  more  than  one 
required  pilot  flight  crewmember  unless, 
since  the  beginning  of  the  12th  calendar 
month  before  the  month  in  which  the 
pilot  serves,  the  pilot  has.  with  respect 
to  that  type  of  aircraft— 

(1)  Become  familiar  with  all 
information  concerning  the  aircraft's 
powerplant.  major  components  and 
systems,  major  appliances,  performance 
and  limitations,  standard  and 
emergency  operating  procedures,  and 
the  contents  of  the  approved  aircraft 
flight  manual  or  approved  flight  manual 
material,  placards,  and  markinss. 

(2)  •  *  * 

(i)  Three  takeoffs  and  three  landings 
to  a  full  stop  in  the  aircraft  as  the  sole 
manipulator  of  the  flight  controls;  and 

(ii)  Engine-out  procediues  and 
maneuvering  with  an  engine  out  while 
executing  the  duties  of  a  pilot  in 
command.  For  airplanes,  this 
requirement  may  be  satisfied  in  a 
simulator  acceptable  to  the 
Administrator. 
•        *       •        •        • 

(d)  *  •  • 

(1)  Meets  the  pilot  in  command 
proficiency  check  requirements  of  Part 
121, 125. 127.  or  135  of  this  chapter 

(2)  Is  designated  as  the  second  in 
command  of  an  aircraft  operated  under 
the  provisions  of  Part  121, 125, 127,  or 
135  of  this  chapter  or 

(3)  Is  designated  as  the  second  in 
command  of  an  aircraft  for  the  purpose 
of  receiving  flight  training  required  by 
this  section  and  no  passengers  or  cargo 
are  carried  on  that  aircraft. 

13.  By  amending  §  61.57  by  adding  the 
word  "calendar"  before  the  word 
"months"  in  the  flush  paragraph 
following  paragraph  (a)(2)  and  in 
paragraphs  (e)(1)  and  (e)(2)  and  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§61.57    R«c«nt  flight  •xp«r(«nc«  Pttot  In 
command. 

(a)  Flight  review.  No  person  may  act 
as  pilot  in  command  of  an  aircraft 
unless,  within  the  preceding  24  calendar 
months,  that  person  has — 


§61.67    [AnMndwl] 

14.  By  amending  §  61.67  by  removing 
the  word  "airplane"  and  inserting  the 
word  "aircraft"  in  its  place  each  time  it 
appears  in  the  section. 

15.  By  amending  §  61.87  by 
redesignating  paragraphs  (c)(2)  (v).  (vi), 
and  (vii)  as  paragraphs  (c)(2)  (vi),  (vii). 
and  (viii),  respectively;  by  revising  the 
heading  of  (c)(2);  by  revising  (c)(2)(ii);  by 
adding  a  new  paragraph  (c){2){v);  and  by 
revising  redesignated  paragraph 
(c)(2)(viii)  and  paragraph  (c)(3)  to  read 
as  follows: 

§61.87    Roqulrwnents  for  sok)  flighL 
*        •        *        •        • 

(c)  *  *  • 

(2)  In  rotorcraft  other  than  single- 
place  gyroplanes. 

(ii)  Groimd  maneuvering  and  runups; 


(v)  Rapid  decelerations  (helicopters 
only); 

•  •        *        •        * 

(viii)  Simulated  emergency 
procediu^s,  including  autorotational 
descents  with  a  power  recovery  or 
running  landing  in  gyroplanes,  a  power 
recovery  to  a  hover  in  single-engine 
helicopters,  or  approaches  to  a  hover  or 
landing  with  one  engine  inoperative  in 
multiengine  helicopters. 

•  •        *        *        • 

(3)  In  single-place  gyroplanes. 

(i)  Flight  preparation  procedures, 
including  preflight  inspection  and 
powerplant  operation; 

(ii)  Ground  maneuvering  and  runups; 

(iii)  Straight  and  level  flight,  turns, 
climbs,  and  descents; 

(iv)  Navigation  by  ground  references, 
airport  traffic  patterns,  and  collision 
avoidance  procedures; 

(v)  Normal  takeofft  and  landings; 

(vi)  Simulated  emergency  procedures, 
including  autorotational  descents  with  a 
power  recovery  or  a  running  landing; 
and 

(vii)  At  least  three  successful  flights  in 
a  gyroplane  under  the  observation  of  a 
qualified  instructor.  Items  in  paragraphs 
(c)(3)  (iii)  and  (iv)  of  this  section  may  be 
accomplished  in  a  dual-control 
helicopter  or  gyroplane.  Instruction  must 
be  given  by  a  flight  instructor  who  is 
authorized  to  give  instruction  in 
helicopters  or  gyroplanes,  as 
appropriate. 

16.  By  amending  §  61.105  by  revising 
paragraph  (a)  to  read  as  follows:  by 
removing  paragraph  (b);  and  by 
redesignating  paragraphs  (c),  (d).  and  (e) 
as  (b),  (c),  and  (d).  respectively. 


S  61.105    Aaronautlcal 


(a)  Aiipktnea  and  rotoraaft  (1)  The 
accident  reporting  requirements  of  the 
National  Transportation  Safety  Board 
and  the  Federal  Aviation  Regulations 
applicable  to  private  pilot  privileges, 
limitations,  and  flight  operations  for 
airplanes  or  rotorcraft  as  appropriate, 
the  use  of  the  "Airman's  Information 
Manual,"  and  FAA  advisory  circulars: 

(2)  VFR  navigation  using  pilotage, 
dead  reckoning,  and  radio  aids; 

(3)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
the  procurement  and  use  of  aeronautical 
weather  reports  and  forecasts; 

(4)  The  safe  and  efficient  operation  of 
airplanes  or  rotorcraft,  as  appropriate, 
including  high-density  airport 
operations,  collision  avoidance 
precautions,  and  radio  communication 
procedures;  and 

(5)  Basic  aerodynamics  and  the 
principles  of  fli^t  which  apply  to 
airplanes  or  rotorcraft,  as  appropriate. 

17.  By  amending  §  61.107  by  revising 
paragraphs  (b)(4),  (5)  and  (6)  and  by 
adding  new  paragraph  (b)(7]  to  read  as 
follows: 

§61.107    Flight  proficiwicy. 

*  *  «  *  * 

(b)  *  •  * 

(4)  Cross-country  flying,  using 
pilotage,  dead  reckoning,  and  radio  aids, 
including  one  1-hour  fli^t; 

(5)  Operations  in  confined  areas  and 
on  pinnacles,  rapid  decelerations, 
landings  on  slopes,  high-altitude 
takeoffs,  and  run-on  landings; 

(6)  Night  flying,  including  takeoffs, 
landings,  and  VFR  navigation;  and 

(7)  Simulated  emergency  procedures, 
including  aircraft  and  equipment 
malfunctions,  approaches  to  a  hover  or 
landing  with  an  engine  inoperative  in  a 
multiengine  helicopter,  or  autorotational 
descents  with  a  power  recovery  to  a 
hover  in  single-engine  helicopters. 
***** 

18.  By  revising  §  61.113  to  read  as 
follows: 

9  61.1 13    Rotorcraft  rating:  Aaronautlcal 
experlenca. 

An  applicant  for  a  private  pilot 
certificate  with  a  rotorcraft  category 
rating  must  have  at  least  the  following 
aeronautical  experience: 

(a)  For  a  helicopter  class  rating,  40 
hours  of  flight  instruction  and  solo  flight 
time  in  aircraft,  including  at  least — 

(1)  20  hours  of  flight  instruction  from 
an  authorized  flight  instructor,  15  hours 
of  which  must  be  in  a  helicopter, 
including — 


(i)  3  hours  of  cross-country  flying  in 
helicopters; 

(ii)  3  hours  of  aight  flying  in 
helicopters,  including  10  takeoffs  and 
landings,  each  of  which  must  be 
separated  by  an  en  route  phase  of  flight; 

(iii)  3  hours  in  helicopters  in 
preparation  for  the  private  pilot  flight 
test  within  60  days  before  that  test;  and 

(iv)  A  flight  in  a  helicopter  with  a 
landing  at  a  point  other  than  an  airport; 
and 

(2)  20  hours  of  solo  flight  time,  15 
hours  of  which  must  be  in  a  helicopter, 
including  at  least — 

(i)  3  hours  of  cross-country  flying  in 
helicopters,  including  one  flight  with  a 
landing  at  three  or  more  points,  each  of 
which  must  be  more  than  25  nautical 
miles  from  each  of  the  other  two  points; 
and 

(ii)  Three  takeoffs  and  landings  in 
helicopters  at  an  airport  with  an 
operating  control  tower,  each  of  which 
must  be  separated  by  an  en  route  phase 
of  flight 

(b)  For  a  gyroplane  class  rating,  40 
hours  of  flight  instruction  and  solo  flight 
time  in  aircraft,  including  at  least — 

(1)  20  hours  of  flight  instruction  from 
an  authorized  flight  instructor,  15  hours 
of  which  must  be  in  a  gyroplane, 
including — 

(i)  3  hours  of  cross-country  flying  in 
gyroplanes; 

(ii)  3  hours  of  night  flying  in 
gyroplanes,  including  10  takeoffs  and 
landings;  and 

(iii)  3  hours  in  gyroplanes  in 
preparation  for  the  private  pilot  flight 
test  within  60  days  before  that  test;  and 

(2)  20  hours  of  solo  flight  time,  10 
hours  of  which  must  be  in  a  gyroplane, 
including — 

(i)  3  hours  of  cross-country  flying  in 
gyroplanes,  inclnding  one  flight  with  a 
landing  at  three  or  more  points,  each  of 
which  must  be  more  than  25  nautical 
miles  from  each  of  the  other  two  points; 
and 

(ii)  Three  tedceoffs  and  landings  in 
gyroplanes  at  ao  airport  with  an 
operating  control  tower. 

(c)  An  applicant  who  does  not  meet 
the  night  flying  requirement  in 
paragraphs  (a](l)(ii)  or  (b)(l)(ii)  of  this 
section  is  issued  a  private  pilot 
certiflcate  bearing  the  limitation  "night 
flying  prohibited."  This  limitation  may 
be  removed  if  the  holder  of  the 
certificate  demonstrates  compliance 
with  the  requirements  of  paragraphs 
(a){l)(ii)  or  (b)(l)(ii)  of  this  section,  as 
appropriate. 

19.  By  amending  §  61.125(b)  by 
removing  the  word  "and"  in  paragraph 
(b)(3);  by  removing  the  period  at  die  end 
of  paragraph  (b)(4)  and  inserting  ";  and" 


in  its  place;  and  by  adding  a  new 
paragraph  (bK5]  to  road  as  follows: 


§61.125    A«ronai 


•r\ 


knewlcdg*. 


(b)  *  *  * 

(5)  Basic  aerodynamics  and  principles 
of  flight  which  apply  to  rotorcraft  and 
the  signiflcance  and  use  of  performance 
charts. 
***** 

20.  By  amending  §  61.127  by  removing 
the  word  "and"  at  die  end  of  paragraph 
(b)(7);  by  revising  paragraphs  (b)(5)  and 
(8);  and  by  adding  a  new  paragraph 
(b)(9)  to  read  as  follows: 

§  61.127    Flight  proficiency. 

*         *         ♦ 

(b)  •  *  * 

(5)  Recognition  of  and  recovery  from 
imminent  flight  at  critical/rapid  descent 
with  power  (settling  with  power); 

***** 

(8)  Operations  in  confined  areas  and 
on  pinnacles,  rapid  decelerations, 
landing  on  slopes,  high-altitude  takeoffs, 
and  run-on  landings;  and 

(9)  Simulated  emergency  procedures. 
including  failure  of  an  engine  or  other 
component  or  system,  and  approaches 
to  a  hover  or  landing  with  one  engine 
inoperative  in  multiengine  helicopters, 
or  autorotational  descents  with  a  power 
recovery  to  a  hover  in  single-engine 
helicopters. 
***** 

21.  By  revising  {  n.l31  to  read  as 

follows: 

§61.131    Rotorcraft  nrtings:  AeronwUcsl 
experience. 

An  applicant  for  a  commercial  pilot 
certificate  with  a  rotorcraft  category 
rating  must  have  at  least  the  following 
aeronautical  experience  as  a  pilot* 

(a)  For  a  helicoptar  class  rating,  150 
hours  of  fli^t  time,  including  at  least 
100  hours  in  powered  aircrafi.  50  hours 
of  which  must  be  in  a  helicopter, 
including  at  least — 

(1)  40  hours  of  fli^t  instruction  frt>m 
an  authorized  flight  Instructor,  15  hours 
of  which  must  be  in  a  helicopter, 
including — 

(i)  3  hours  of  crosi-country  flying  in 
helicopters; 

(ii)  3  hours  of  night  flying  in 
helicopters,  including  10  takeoffs  and 
landings,  each  of  wUch  must  be 
separated  by  an  en  route  phase  of  flight; 

(iii)  3  hours  in  helicopters  preparing 
for  the  commercial  yilot  flight  test 
within  60  days  before  that  test  and      ' 

(iv)  Takeofis  and  landings  at  tliree 
points  other  than  airports;  and  >' 
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(2)  100  hours  of  pilot-in-command 
flight  time,  35  hours  of  which  must  be  in 
a  helicopter,  including  at  least^- 

(i)  10  hours  of  cross-country  flying  in 
helicopters,  including  one  flight  with  a 
landing  at  three  or  more  points,  each  of 
which  must  be  more  than  50  nautical 
miles  from  each  of  the  other  two  points; 
and 

(ii)  Three  takeoffs  and  landings  in 
helicopters,  each  of  which  must  be 
separated  by  an  en  route  phase  of  flight, 
at  an  airport  with  an  operating  control 
tower. 

(b)  For  a  gyroplane  class  rating.  150 
hours  of  fli^t  time  in  aircraft,  including 
at  least  100  hours  in  powered  aircraft,  25 
hours  of  which  must  be  in  a  gyroplane, 
including  at  least — 

(1)  40  hours  of  flight  instruction  from 
an  authorized  flight  instructor,  10  hours 
of  which  must  be  in  a  gyroplane, 
including  at  least — 

(i)  3  hours  of  cross-country  flying  in 
gyroplanes; 

(ii)  3  hours  of  night  flying  in 
gyroplanes,  including  10  takeoffs  and 
landings;  and 

(iii)  3  hours  in  gyroplanes  preparing 
for  the  commercial  pilot  flight  test 
within  80  days  before  that  test;  and 

(2)  100  hours  of  pilot-in-command 
flight  time,  15  hours  of  which  must  be  in 
a  gyroplane,  including  at  least — 

(i)  10  hours  of  cross-country  flying  in 
gyroplanes,  including  one  flight  with  a 
landing  at  three  or  more  points,  each  of 
which  is  more  than  50  nautical  miles 
from  each  of  the  other  two  points;  and 

(ii)  Three  takeoffs  and  landings  in 
gyroplanes  at  an  airport  with  an 
operating  control  tower. 

22.  By  revising  §  61.159  to  read  as 
follows: 

§  61.159    Rotorcraft  rating:  Aeronautical 
knowledge. 

An  applicant  for  an  airline  transport 
pilot  certiflcate  with  a  rotorcraft 
category  and  a  helicopter  class  rating 
must  pass  a  written  test  on — 

(a)  So  much  of  this  chapter  as  relates 
to  air  carrier  rotorcraft  operations; 

(b)  Rotorcraft  design,  components, 
systems,  and  performance  limitations; 

(c)  Basic  principles  of  loading  and 
weight  distribution  and  their  effect  on 
rotorcraft  flight  characteristics; 

(d)  Air  traffic  control  systems  and 
procedures  relating  to  rotorcraft; 

(e)  Procedures  for  operating  rotorcraft 
in  potentially  hazardous  meteorological 
conditions; 

(f)  Flight  theory  as  applicable  to 
rotorcraft;  and 

(g)  The  items  listed  under  paragraphs 
(b)  through  (m)  of  S  81.153. 

23.  By  revising  §  61.161  to  read  as 
follows; 


§  61.161    Rotorcraft  rating:  Aeronautical 
experience. 

(a)  An  applicant  for  an  airline 
transport  pilot  certificate  with  a 
rotorcraft  category  and  helicopter  class 
rating  must  hold  a  commercial  pilot 
certificate,  or  a  foreign  airline  transport 
pilot  or  commercial  pilot  certificate  with 
a  rotorcraft  category  and  helicopter 
class  rating  issued  by  a  member  of 
ICAO,  or  be  a  pilot  in  an  armed  force  of 
the  United  States  whose  military 
experience  qualifies  that  pilot  for  the 
issuance  of  a  commercial  pilot 
certificate  under  S  61.73. 

(b)  An  applicant  must  have  had  at 
least  1,200  hours  of  flight  time  as  a  pilot, 
including  at  least — 

(1)  500  hours  of  cross-country  flight 
time; 

(2)  100  hours  of  night  flight  time,  of 
which  at  least  15  hours  are  in 
helicopters; 

(3)  200  hours  in  helicopters,  including 
at  least  75  hours  as  pilot  in  command,  or 
as  second  in  command  performing  the 
duties  and  functions  of  a  pilot  in 
command  under  the  supervision  of  a 
pilot  in  command,  or  any  combination 
thereof;  and 

(4)  75  hours  of  instrument  time  under 
actual  or  simulated  instrument 
conditions  of  which  at  least  50  hours 
were  completed  in  flight  with  at  least  25 
hours  in  helicopters  as  pilot  in 
command,  or  as  second  in  conunand 
performing  the  duties  of  a  pilot  in 
conunand  under  the  supervision  of  a 
pilot  in  command,  or  any  combination 
thereof. 

24.  By  revising  §  61.163  to  read  as 
follows: 

S  61.163    Rotorcraft  rating:  Aeronauticai 


(a)  An  applicant  for  an  airline 
transport  pilot  certificate  with  a 
rotorcraft  category  and  helicopter  class 
rating,  or  additional  aircraft  rating,  must 
pass  a  practical  test  on  those  maneuvers 
set  forth  in  Appendix  B  of  this  part  in  a 
helicopter.  The  FAA  inspector  or 
designated  examiner  may  modify  or 
waive  any  maneuver  where  necessary 
for  the  reasonable  and  safe  operation  of 
the  rotorcraft  being  used  and  may 
combine  any  maneuvers  and  permit 
their  performance  in  any  convenient 
sequence  to  determine  the  applicant's 
competency. 

(b)  Whenever  an  applicant  for  an 
airline  transport  pilot  certificate  with  a 
rotorcraft  category  and  helicopter  class 
rating  does  not  already  have  an 
instrument  rating,  the  applicant  shall,  as 
part  of  the  practical  test  comply  with 

8  61.65(g). 

25.  By  amending  §  61.165  by  removing 
paragraph  (b);  by  redesignating 


paragraph  (c)  as  (b):  and  by  revising  the 
introductory  text  of  both  paragraphs  (a) 
and  redesignated  (b)  to  read  as  follows: 

S  61.165    Additional  category  ratings. 

(a)  Rotorcraft  category  with  a 
helicopter  class  rating.  The  holder  of  an 
airline  transport  pilot  certificate 
(airplane  category)  who  applies  for  a 
rotorcraft  category  with  a  helicopter 
class  rating  must  meet  the  appHcable 
requirements  of  55  61.159,  61.161,  and 
61.163  and— 


(b)  Airplane  rating.  The  holder  of  an 
airline  transport  pilot  certificate 
(rotorcraft  category)  who  applies  for  an 
airplane  category  must  comply  with 
55  81.153,  61.155  (except  5  61.155(b)(1)). 
and  61.157  and — 
***** 

26.  By  amending  Part  61  by  revising 
the  title  of  Appendix  A  to  read  as 
follows: 

Appendix  A — Practical  Test 
Requirements  for  Airplane  Airline 
Transport  Pilot  Certificates  and 
Assodatad  Class  and  Type  Ratings 


27.  By  amending  Part  61  by  adding  a 
new  Appendix  B  to  read  as  follows: 

Appendix  B — Practical  Test 
Requirements  for  Rotorcraft  Airline 
Transport  Pilot  Certificates  with  a 
Helicopter  Class  Rating  and  Associated 
Type  Ratings 

Throughout  the  maneuvers  prescribed  in 
this  appendix,  good  judgment  commensurate 
with  a  high  level  of  safety  must  be 
demonstrated.  In  determining  whether  such 
judgment  has  been  shown,  the  FAA  inspector 
or  designated  pilot  examiner  who  conducts 
the  check  considers  adherence  to  approved 
procedures,  actions  based  on  analysis  of 
situations  for  which  there  is  no  prescribed 
procedure  or  recommended  practice,  and 
quaUties  of  prudence  and  care  in  selecting  a 
course  of  action.  The  successful  outcome  of  a 
procedure  or  maneuver  will  never  be  in 
doubt. 

Maneuvers /Procedures 

The  maneuvers  and  procedures  in  this 
appendix  must  be  performed  in  a  manner  that 
satisfactorily  demonstrates  knowledge  and 
skill  with  respect  to — 

(1)  The  helicopter,  its  systems,  and 
components: 

(2)  Proper  control  of  airspeed,  direction, 
altitude,  and  attitude  in  accordance  with 
procedures  and  limitations  contained  in  the 
approved  Rotorcraft  Flight  Manual, 
checklists,  or  other  approved  material 
appropriate  to  the  rotorcraft  type;  and 

(3)  Compliance  with  approved  en  route, 
instrument  approach,  missed  approach,  ATC, 
and  other  applicable  procedures. 
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(<)  B^mpment  examaiatkm  fond).  The 
equi|mnit  imimiMtion  nut  be  repeated  if 
the  flight  maneuven  portion  is  not 
satisfaotatfljr  comptoled  wriMa  80  days.  The 
equipment  examiiiation  auist  cover — 

(1)  Subjects  requiriiig  a  practical 
knowledge  of  the  heiioopter,  its  potverplants, 
systems,  components,  and  operational  and 
perfonnanoe  factors; 

(2)  Nonnal.  abnorauil,  and  emergency 
proceitarea  and  related  operatians  and 
iimitatioiu;  and 

(3)  The  appropriate  provisions  of  the 
approved  helicopter  Flight  Manual  or  manual 
material. 

(b)  Pmfli^t  inspection.  The  pilot  must — 

(1)  Conduct  an  actual  visual  inspection  of 
the  exterior  and  interior  of  the  heiioopter, 
locating  each  item  and  explaining  briefly  the 
purpose  of  inspecting  it;  and 

(Z)  Demonstrate  the  use  of  the  prestart 
checklist,  appropriate  control  system  checks, 
starting  procedures,  radio  and  electronic 
equipment  checks,  and  the  selection  of  proper 
navigation  and  communications  radio 
facilities  and  frequencies  before  fKght 

(c)  Taxiing.  The  maneuver  includes  ground 
taxiing,  hover  taxiing  (including  performance 
check8)„and  docking  procedures,  as 
appropriate,  in  compliance  with  instiuctiotts 
issued  by  ATC,  Ae  FAA  inspector,  or  die 
designated  pilot  examiner. 

(d)  Powerplant  checks.  As  appropriate  to 
the  helicopter  type  in  accordance  with  the 
RotorcTHfl  Fli^t  Manual  |»ocedures. 

//.  Takeoffs 

(a)  Normal  One  nonnal  takeoff  bam  a 
stabilized  hover  wfaidi  begins  when  tiK 
helicopter  is  taxied  into  position  for  takeoff. 

(b)  IttstnunenL  One  takeoff  widi  iostniment 
conditions  simulated  at  or  before  reaching 
100  feet  above  airport  elevation. 

(c)  Croaswiad.  One  crosswind  takeoff  fantn 
a  stabilized  hover,  if  practical  under  th« 
existing  meteorological,  airport  and  traffic 
conditions. 

(d)  Powerplant  failure.  (1)  For  single-engine 
rotorcraft.  one  normal  takeoff  with  simulated 
powerplant  failure. 

(2)  For  multiengine  rotorcraft  one  normal 
takeoff  with  simulated  failure  of  one  engine — 

(i)  At  an  appropriate  airspeed  diat  would 
allow  continued  climb  performance  in 
forward  fligfrt;  or 

(ii]  At  an  appropriate  airspeed  that  is  SO 
percent  of  nonnal  cruise  speed,  if  there  is  no 
published  single-engine  climb  airspeed  for 
that  type  of  helicopter. 

(e)  Rejected.  One  normal  takeoff  that  is 
rejected  after  simulated  engine  faihne  at  a 
reasonable  airspeed,  determined  by  givii^ 
due  consideration  to  the  helicopter's 
characteristics,  length  of  lawrfiiifl  area, 
surface  conditiooa.  %vind  direction  and 
velocity,  and  any  other  pertinent  factors  that 
may  adversely  ^ect  safety. 

///.  Irtstniment  nvcedures 

(a)  Area  departure  and  arrival.  During  each 
of  these  maneurers,  the  applicant  must — 

(1)  Adhere  to  actual  or  simulated  ATC 
clearances  tinchiding  assigned  bearings  or 
radials);  and 

(2)  ftoperiy  use  available  navigation 
facilities. 


(b)  Holding.  This  maneuver  includes 
entering,  maintaining,  and  leaving  holding 
patterns. 

(c)  ILS  and  other  instrument  approaches. 
The  instrument  approach  begins  when  the 
helicopter  is  over  the  initial  approach  fix  for 
the  approadi  procedure  being  used  (or  turned 
over  to  the  final  codtroUer  in  case  of  a 
surveillance  or  precbion  radar  approach)  and 
ends  when  the  heiioopter  terminates  at  a 
hover  or  touches  down  or  where  transition  to 
a  missed  approach  is  completed.  The 
following  approaches  must  be  performed: 

(1)  At  least  one  normal  US  approach. 

(2)  For  multiengine  rotorcraft,  at  least  one 
manually  controlled  ILS  approach  with  a 
simulated  failure  of  one  powerplant  The 
simulated  engine  falnre  should  occur  before 
initiating  the  final  approach  course  and 
continue  to  a  hover  to  touchdown  or  through 
the  missed  approach  procedure. 

(3]  At  least  one  nonprecision  approach 
procedure  that  is  representative  of  the 
nonprecision  approach  procedure  that  the 
applicant  is  likely  to  use. 

(4]  At  least  one  nonprecision  approach 
procedure  on  a  letdown  aid  other  than  the 
approach  procedure  performed  under 
subparagraph  (3}  of  this  paragraph  that  the 
applicant  is  likely  to  use. 

(d)  Circling  approaches.  At  least  one 
circling  approach  must  be  made  under  the 
following  conditions: 

(1)  The  portion  of  the  circling  approach  to 
the  authorized  minimum  circling  approach 
altitude  must  be  made  under  simulated 
instrument  conditioas. 

(2)  The  approach  most  be  made  to  the 
authorized  minimum  circling  approach 
altitude  followed  by  a  change  in  heading  and 
the  necessary  maneuvering  (by  visual 
reference]  to  maintain  a  flight  path  that 
permits  a  normal  laading  on  a  runway  at 
least  90  degrees  froai  the  final  approadi 
course  of  the  simulated  instrument  portion  of 
the  approach. 

(3)  The  circling  approach  must  be 
performed  without  excessive  maneuvering 
and  without  exceeding  the  normal  operating 
limits  of  the  rotorcraft.  The  angle  of  bank 
should  not  exceed  30  degrees. 

(e)  Missed  approaches.  Each  appUcant 
must  perform  at  least  two  missed  approaches 
with  at  least/one  miesed  approadi  from  an 
ILS  approach.  At  the  discretion  of  the  FAA 
inspector  or  designated  examiner,  a 
simulated  powerplant  failure  nay  be  required 
during  any  of  the  ndsaed  approaches.  The 
maneuvers  may  be  performed  either 
independently  or  in  conjonction  with 
maneuvers  required  under  section  UI  or  V  of 
this  appendix.  At  least  one  must  be 
performed  in  flight 

IV.  In-flight  Maneurera 

(a)  Steep  turns.  At  least  one  steep  turn  in 
each  direction  must  be  performed.  Each  Jteqj 
tiun  must  involve  a  baidc  aof^  of  30  degrees 
with  a  heading  cha«ge  of  at  least  180  degrees 
but  not  more  than  300  delves. 

(b)  Settling  with  power.  Demonstrate 
recognition  of  and  recovery  from  imminent 
flight  at  critical/rapid  descent  with  power. 
For  tfie  purpose  of  this  maneuver,  settling 
with  power  is  reached  when  a  perceptire 
buffet  or  other  indications  of  imminent 
settling  with  power  liave  been  induced. 


(c)  Powerplant  failure.  In  addition  to  the 
specific  requirements  for  maneuvers  «vith 
simulated  powerplant  failures,  the  FAA 
inspector  or  designated  examiner  may 
require  a  simulated  povMerplant  failure  at  any 
time  during  the  check. 

(d)  Recovery  bom  unusual  attitudes. 

V.  Afproaches  and  Landings 

(a)  Normal.  One  normal  approach  to  a 
stabilized  hover  or  to  the  ground  must  be 
performed. 

(b)  Instrument  One  approach  to  a  hover  or 
to  a  landing  in  sequence  from  an  ILS 
instrument  approach. 

(c)  Crosswind.  One  crosswind  approach  to 
a  hover  or  to  the  ground,  if  practical  imder 
the  existing  meteorological,  aiiport  or  traffic 
conditions. 

(d)  Powerplant  failure.  For  a  multiengine 
rotorcraft  maneuvering  to  a  landing  with 
simulated  powerplant  failure  of  one  engine. 

(e)  Rejected.  Rejected  landing,  including  a 
normal  missed  approach  procedure  at 
approximately  50  feet  above  the  runway.  This 
maneuver  may  be  combined  with  instrument 
or  missed  approach  procedures,  but 
instrument  conditions  need  not  be  simulated 
below  100  feet  above  the  runway  or  landing 
area. 

(f)  Autorotative  landings.  Autorotative 
landings  in  a  single-engine  helicopter.  The 
applicant  may  be  required  to  accomplish  at 
least  one  autorotative  approach  and  landing 
from  any  phase  of  flight  as  specified  by  the 
FAA  inspector  or  designated  examiner. 

VI.  Nonnal  and  Abnormal  Procedures 

Each  applicant  must  demonstrate  the 
proper  use  of  as  many  systems  and  devices 
listed  below  as  the  FAA  inspector  or 
designated  examiner  flnds  are  necessary  to 
determine  that  the  applicant  has  a  practical 
knowledge  of  the  use  of  the  systems  and 
devices  appropriate  to  the  helicopter  type: 

(a)  Anti-icing  or  deicing  systems. 

(b)  Autopilot  or  other  stabiUty 
augmentation  devices. 

(c)  Airborne  radar  devices. 

(d)  Hydraulic  and  electrical  systems 
failures  or  malfunctions. 

(e)  Landhig  gear  faihnes  or  malfunctions. 

(f)  Failure  of  navigation  or  communications 
equipment. 

(g)  Any  other  system  appropriate  to  the 
helicopter  as  outlined  in  the  approved 
Rotorcraft  Flight  Manual. 

VII.  Emergency  Procedures 

Each  appUcant  must  demonstrate  the 
proper  emergency  procedures  for  as  many  of 
the  emergency  situationt  listed  below  as  the 
FAA  inspector  or  designated  examiner  finds 
are  necessary  to  determine  that  the  applicant 
has  adequate  knowledge  of,  and  ability  to 
perform,  such  proceduraa; 

(a)  Fire  or  smoke  control  in  flight 

(b)  Ditching.  | 

(c)  Evacuation.  ' 

(d)  Operation  of  emergency  equipment 

(e)  Emergency  descent. 

(f)  Any  other  emergency  procedare  oudine 
in  the  approved  Rotorcraft  Flight  ManoaL 
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PART  91-GENEIIAL  OPERATMQ  AND 
FUGHTRULES 

2a  The  authority  citation  for  Part  91  is 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  each  of 
the  sections  of  Part  91  are  removed: 

Authority:  49  U.S.C.  1301(7).  1303. 1344. 
1348. 1352  through  1355. 1401, 1421  throi^fa 
1431, 1471. 1472. 1502. 15ia  1522.  and  2121 
through  2125;  Articles  12, 29, 31,  and  32(a)  of 
the  Convention  on  International  Qvil 
Aviation  (61  Stat.  1180);  42  US.C.  4321  et  seq.; 
E.0. 11514;  49  U.S.C  10e(g)  (Revised  Pub.  L 
97-449.  January  IZ  1983). 

i9tJ2    [AHMndMl] 

29.  By  amending  S  91.2  by  substitnting 
the  word  "aircraft"  for  "airplane"  after 
the  phrase  "for  the  operatitm  of  small" 
and  changing  the  word  "find"  to  "finds" 
after  the  phrase  "Category  II  operations, 
if  he". 

30.  ^  amending  {  91.23  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§91.23    Fuel  requirements  for  flight  In  IFR 
conditlofw. 

(a)  *  *  • 

(3)  Fly  after  that  for  45  minutes  at 
normal  cruising  speed  or,  for  helicopters, 
fly  after  that  for  30  minutes  at  normal 
cruising  speed. 

31.  By  amending  {  91.116  by  revising 
the  title,  revising  die  first  clause  in  the 
introductory  text  of  paragn^ih  (f). 
revising  paragraph  (fKl),  and  adding 
paragraph  (f)(3)  to  read  as  follows: 

S  91.116    Takeoff  and  landing  under  IFR: 

General 

*        •        •        •        * 

(f)  CivH  airport  takeoff  minimums. 
Unless  otherwise  authorized  by  the 
Administrator,  no  person  operating  an 
aircraft  under  Part  121. 125. 127, 129.  or 
135  of  this  chapter  *  *  * 

(1)  For  aircraft,  other  than  helicopters, 
having  two  engines  or  less — ^1 
statute  mile  visibihty. 

(3)  For  helicopters— 1/2  statute  mile 
visibility. 


§91.171    [AmendMll 

32.  By  amending  {  91.171  by  insoUng 
the  words  "or  helicopter"  after  the  word 
"airplane"  each  time  it  appears  in 
paragraphs  (a),  (b)(1).  {b)(2)(iv),  and  (d). 

^pendix  A — [Amended] 

33.  By  amending  Part  91.  Appendix  A, 
by  removing  the  word  "airplane"  and 
replacing  it  with  the  word  "aircraft" 
wherever  it  vppean  and  by  removing 
the  words  "General  Aviation  District 
Office"  in  section  1(a)  and  inserting  in 


its  place  the  words  "Fli^t  Standards 
District  Office." 

PART  133— ROTORCRAFT 
EXTERNAL-LOAD  OPERATIONS 

34.  The  authority  citation  for  Part  133 
is  revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  each  of 
the  sections  of  Part  133  are  removed: 

Authority:  49  US.C  1348, 13S4(a).  1421,  and 
1427;  49  U.S.C.  106(g)  (Revised  Pub.  L  97-448, 
Januaiy  12. 1983). 

35.  By  amending  §  133.1  by  revising 
paragraph  (b)  and  adding  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§133.1    AppUcabHity. 
*        •        *        •        • 

(b)  Operating  and  certification  rules 
governing  the  conduct  of  rotorcraft 
external-load  operations  in  the  United 
States  by  any  person. 

(c)  The  certification  rules  of  this  part 
do  not  apply  to^ 

(1)  Rotorcraft  manufacturers  w^en 
develc^ing  external-load  attaching 
means; 

(2)  Rotorcraft  manufacturers 
demonstrating  compliance  of  equipment 
utilized  under  this  part  or  appropriate 
portions  of  Part  27  or  29  of  diis  chapter 

(3)  Operations  conducted  by  a  person 
demonstrating  compliance  for  the 
issuance  of  a  certificate  or  authorization 
under  this  part; 

(4)  Training  flights  conducted  in 
preparation  for  the  demonstration  of 
compliance  with  this  part;  or 

(5)  A  Federal,  State,  or  local 
government  conducting  operations  with 
public  aircraft. 

(d)  Fot  the  purpose  of  this  part,  a 
pers<m  odier  than  a  crewmnnber  or  a 
person  who  is  essential  and  direcdy 
connected  with  the  external-load 
operation  may  be  carried  only  in 
approved  Class  D  rotorcraft-Ioad 
combinations. 

36.  ^  amending  {  133.11  by  revising 
paragraph  (b)  to  read  as  follows: 


by  adding  new  paragraph  (c)  to  read  as 

follows: 


§133.11 


required. 


(b)  No  person  holding  a  Rotorcraft 
External-Load  Operatw  Certificate  may 
conduct  rotorcraft  external-load 
operations  subject  to  this  part  under  a 
business  name  that  is  not  on  that 
certificate. 

§133.13    [Amended] 

37.  By  amending  \  133.13  by  placing  a 
period  after  the  word  "raiewed"  and  by 
removing  the  phrase  ",  except  that  a 
certificate  issued  before  June  25, 1977 
expires  on  August  10, 1979." 

38.  By  amoiding  §  133.21  by  revising 
the  title:  by  revising  paragraph  (b):  and 


§133.21 


(b)  The  apfdicant  must  designate  one 
pilot,  who  may  be  the  andicant.  as  chief 
pilot  for  rotorcraft  external-load 
operations.  The  applicant  also  may 
designate  qualifiend  pilots  as  assistant 
chief  pilots  to  perform  the  functiom  of 
the  chief  pilot  when  the  chief  pilot  is  not 
readily  available.  The  diirf  pilot  and 
assistant  chief  pilots  must  be  acceptable 
to  the  Administrator  and  eadi  must  hold 
a  current  Commercial  or  Airline 
Transport  Pilot  Certificate,  with  a  rating 
appropriate  for  the  rotorcraft  prescribed 
in  §  133.19. 

(c)  The  holder  of  a  Rotorcraft 
External-Load  Operator  Certificate  shall 
report  any  change  in  designation  of  chief 
pilot  or  assistant  chief  pilot  immediately 
to  the  FAA  certificate-holding  office. 
The  new  chief  pilot  must  be  designated 
and  must  comply  with  §  133.23  writhin  30 
days  or  the  openXot  may  not  conduct 
further  operations  under  the  Rotwcraft 
External-Load  Operator  Certificate 
unless  otherwise  authorized  by  the  FAA 
certificate-holding  office. 

39.  By  amending  9  133.23  by  adding  a 
new  paragraph  (b)(5)  and  by  revising  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows:  By  removing  the 
introductory  text  of  paragraph  (c)(6);  by 
removing  ";  and"  in  paragraph  (c)(6)(i) 
and  inserting  a  period  in  its  place;  and 
by  redesignating  amended  paragraphs 
(c)(8)  (i)  and  (iij  as  (c)  (6)  and  (7). 
respectively. 

§133.23    Knowledge  and  sidIL 

(5)  Appropriate  rotorcraft-Ioad 
combination  flight  manual. 

(c)  The  test  of  skill  requires 
appropriate  maneuvers  for  each  class 
requested.  The  appropriate  maneuvers 
for  each  load  class  must  be 
demonstrated  in  the  rotorcraft 
prescribed  in  S  133.19. 
•        *        *        •        « 

40.  By  amending  {  133.25  by 
designating  the  current  undesignated 
text  as  paragraph  (a);  by  removing  from 
redesignated  paragraph  (a)  the  phrase 
"a  rotorcraft  or"  after  the  words 
"amendment  of  the  appUcant's 
certificate,  to  add  or  delete";  by 
amending  paragraph  (a)  by  removing  the 
phrase  "§§  133.19, 133.21.  and  133.23." 
and  insert^  the  phrase  "&§  133.19  and 
133.49,"  in  its  place;  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 
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(b)  The  holder  of  a  rotorcraft  external- 
load  certiHcate  may  apply  for  an 
amendment  to  add  or  delete  a  rotorcraft 
authorization  by  submitting  to  the 
certiflcate-holdLng  FAA  district  office  a 
new  list  of  rotorcraft,  by  registration 
number,  with  the  classes  of  rotorcraft- 
load  combinations  for  which 
authorization  is  requested. 

41.  By  amending  9  133.27  by  revising 
paragraph  (a)  to  read  as  follows: 

§133.27    AvaHabflity.  transfer,  and 
MNTender  of  eartificata. 

(a)  Each  holder  of  a  rotorcraft 
external-load  operator  certificate  shall 
keep  that  certificate  and  a  Ust  of 
authorized  rotorcraft  at  the  home  base 
of  operations  and  shall  make  it 
available  for  inspection  by  the 
Administrator  upon  request. 

42.  By  revising  S  133.31  to  read  as 
follows: 

S  133J1    Emergency  operations. 

(a)  In  an  emergency  involving  the 
safety  of  persons  or  property,  the 
certificate  holder  may  deviate  from  the 
rules  of  this  part  to  the  extent  required 
to  meet  that  emergency. 

(b)  Each  person  who,  under  the 
authority  of  this  section,  deviates  from  a 
rule  of  this  part  shall  notify  the 
Administrator  within  10  days  after  the 
deviation.  Upon  the  request  of  the 
Administrator,  that  person  shall  provide 
the  certificate-holding  FAA  district 
office  a  complete  report  of  the  aircraft 
operation  involved,  including  a 
description  of  the  deviation  and  reasons 
for  it. 

§133.33    [Redesignated  as  §  133.39] 

43.  By  redesignating  §  133.33  as 
S  133.39. 

44.  By  adding  a  new  §  133.33  to  read 
as  follows: 

§133.33    Operating  rules. 

(a)  No  person  may  conduct  a 
rotorcraft  external-load  operation 
without,  or  contrary  to,  the  Rotorcraft- 
Load  Combination  Flight  Manual 
prescribed  in  S  133.47. 

(b)  No  person  may  conduct  a 
rotorcraft  external-load  operation 
unless — 

(1)  The  rotorcraft  complies  with 
S  133.19:  and 

(2)  The  rotorcraft  and  rotorcraft-load 
combination  is  authorized  under  the 
Rotorcraft  External-Load  Operator 
Certificate. 

(c)  Before  a  person  may  operate  a 
rotorcraft  with  an  external-load 
configuration  that  differs  substantially 


from  any  that  person  has  previously 
carried  with  that  type  of  rotorcraft 
(whether  or  not  the  rotorcraft-load 
combination  is  of  the  same  class],  that 
person  must  conduct,  in  a  manner  that 
will  not  endanger  persons  or  property  on 
the  surface,  such  of  the  following  fli^t- 
operational  checks  as  the  Administrator 
determines  are  appropriate  to  the 
rotorcraft-load  combination: 

(1]  A  determination  that  the  weight  of 
the  rotorcraft-load  combination  and  the 
location  of  its  center  of  gravity  are 
within  approved  limits,  that  the  external 
load  is  securely  fastened,  and  that  the 
external  load  does  not  interfere  with 
devices  provided  for  its  emergency 
release. 

(2)  Make  an  initial  liftoff  and  verify 
that  controUabUity  is  satisfactory. 

(3)  While  hovering,  verify  that 
directional  control  is  adequate. 

(4)  Accelerate  into  forward  flight  to 
verify  that  no  attitude  (whether  of  the 
rotorcraft  or  of  the  external  load]  is 
encountered  in  which  the  rotorcraft  is 
imcontroUable  or  which  is  otherwise 
hazardous. 

(5)  In  forward  flight,  check  for 
hazardous  oscillations  of  the  external 
load,  but  if  the  external  load  is  not 
visible  to  the  pilot,  other  crewmembers 
or  ground  personnel  may  make  this 
check  and  signal  the  pilot. 

(6)  Increase  the  forward  airspeed  and 
determine  an  operational  airspeed  at 
which  no  hazardous  oscillation  or 
hazardous  aerodynamic  turbulence  is 
encoimtered. 

(d)  Notwithstanding  the  provisions  of 
Part  91  of  this  chapter,  the  holder  of  a 
Rotorcraft  External-Load  Operator 
Certificate  may  conduct  (in  rotorcraft 
type  certificated  under  and  meeting  the 
requirements  of  Part  27  or  29  of  this 
chapter,  including  the  external-load 
attaching  means)  rotorcraft  external- 
load  operations  over  congested  areas  if 
those  operations  are  conducted  without 
hazard  to  persons  or  properfy  on  the 
surface  and  comply  with  the  following: 

(1)  The  operator  must  develop  a  plan 
for  each  complete  operation,  coordinate 
this  plan  with  the  FAA  district  office 
having  jurisdiction  over  the  area  in 
which  the  operation  will  be  conducted, 
and  obtain  approval  for  the  operation 
from  that  district  office.  The  plan  must 
include  an  agreement  with  the 
appropriate  political  subdivision  that 
local  officials  will  exclude  unauthorized 
persons  from  die  area  in  which  the 
operation  will  be  conducted, 
coordination  with  air  traffic  control,  if 
necessary,  and  a  detailed  chart 
depicting  the  flight  routes  and  altitudes. 

(2)  Each  flight  must  be  conducted  at 
an  altitude,  and  on  a  route,  that  will 
allow  a  jettiscmable  external  load  to  be 


released,  and  the  rotorcraft  landed,  in 
an  emergency  without  hazard  to  persons 
or  properfy  on  the  surface. 

(e)  Notwithstanding  the  provisions  of 
Part  91  of  this  chapter,  and  except  as 
provided  in  9  133.4$(d),  the  holder  of  a 
Rotorcraft  Extemal>Load  Operator 
Certificate  may  conduct  external-load 
operations,  including  approaches, 
departures,  and  load  positioning 
maneuvers  necessary  for  the  operation, 
below  500  feet  above  the  surface  and 
closer  than  500  feet  to  persons,  vessels, 
vehicles,  and  structures,  if  the 
operations  are  conducted  without 
creating  a  hazard  to  persons  or  properfy 
on  the  surface. 

(f)  No  person  may  conduct  rotorcraft 
external-load  operations  under  IFR 
unless  specifically  approved  by  the 
Administrator.  However,  under  no 
circumstances  may  a  person  be  carried 
as  part  of  the  external-load  imder  IFR. 

45.  By  adding  a  new  9  133.35  to  read 
as  follows: 

9  133.35    Carriage  of  persons. 

(a)  No  certificate  holder  may  allow  a 
person  to  be  carried  during  rotorcraft 
external-load  operations  imless  that 
person — 

(1)  Is  a  flight  crewmemben 

(2}  Is  a  flight  crewmember  trainee; 

(3)  Performs  an  essential  function  in 
connection  with  the  external-load 
operation;  or 

(4)  Is  necessary  to  accomplish  the 
work  activify  directly  associated  with 
that  operation. 

(b)  The  pilot  in  command  shall  ensure 
that  all  persons  are  briefed  before 
takeoff  on  all  pertinent  procedures  to  be 
followed  (including  normal,  abnormal, 
and  emergency  procedures]  and 
equipment  to  be  uaed  during  the 
external-load  operation. 

46.  By  adding  a  new  9 133.37  to  read 
as  follows: 

9133.37   Crewmernber  training,  currency, 
and  testing  requirements. 

(a]  No  certificate  holder  may  use,  nor 
may  any  person  serve,  as  a  pilot  in 
operations  conducted  under  this  part 
unless  that  person^- 

(1]  Has  successfully  demonstrated,to 
the  Administrator  knowledge  and  skill 
with  respect  to  the  rotorcraft-load 
combination  in  accordance  with  9  133.23 
(in  the  case  of  a  pilot  other  than  the 
chief  pilot  or  an  assistant  chief  pilot  who 
has  been  designated  in  accordance  with 
9  133.21(b],  this  demonstration  may  be 
made  to  the  chief  pilot  or  assistant  chief 
pilot];  and 

(2]  Has  in  his  or  her  personal 
possession  a  letter  of  competency  or  an 
appropriate  logbook  entry  indicating 
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compliance  with  paragraph  (a)(1)  of  this 
section. 

(b)  No  certificate  holder  may  use,  nor 
may  any  person  serve  as,  a  crewmember 
or  other  operations  personnel  in  Class  D 
operations  conducted  under  this  part 
unless,  within  the  preceding  12  calendar 
months,  that  person  has  successfully 
completed  eitfier  an  approved  initial  or 

a  recurrent  training  iHDgram. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  person 
who  has  perfoimed  a  rotorcraft 
external-load  operation  of  the  same 
class  and  in  an  aircraft  of  the  same  type 
within  the  past  12  calendar  months  need 
not  undergo  recurrent  training. 

47.  By  amending  §  133.41  by  revising 
the  first  sentence  of  paragraph  (a)  and 
the  introductory  text  of  (c)  and  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

S  133^41RlgMc)MraetorMiea 

(a)  The  applicant  must  demonstrate  to 
the  Administrator,  by  performing  the 
operational  flight  checks  prescribed  in 
paragraphs  (b),  (c).  and  (d)  of  this 
section,  as  applicable,  that  the 
rotorcraft-Ioad  combination  has 
satisfactory  flight  characteristics,  unless 
these  operational  flight  checks  have 
been  demonstrated  previously  and  the 
rotorcraft-load  combination  flight 
characteristics  were  satisfactcny.  *  *  * 
*        *        *        *        • 

(c)  Class  B  and  D  wtorcmft-load 
combinations:  The  operational  fli^t 
check  must  consist  of  at  least  the 
following  maneuvers: 

(5)  Demonstrating  appropriate  lifting 
device  operation. 

48.  By  amending  9  133.45  by  removing 
paragraph  (a);  by  redesignating 
paragraphs  (b).  (c),  (d),  and  (e)  as 
paragraphs  (a),  (b),  (c).  and  (d), 
respectively;  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

9133-45    Operating  RmltatkMis. 
***** 

(e)  The  rotorcraft-load  combination  of 
Class  D  may  be  conducted  only  in 
accordance  with  the  following: 

(1)  The  rotorcraft  to  be  used  must 
have  been  type  certificated  under 
transport  Category  A  for  the  operating 
weight  and  provide  hover  capability 
with  one  engine  inoperative  at  that 
operating  weight  and  altitude. 

(2)  The  rotorcraft  must  be  equipped  to 
allow  direct  radio  intercommunication 
among  required  crewmembers. 

(3)  The  personnel  lifting  device  must 
be  FAA  approved. 


(4)  The  lifting  device  most  have  an 
emergency  release  requiring  two  distinct 
actions. 

49.  By  amending  S  133.47  by  revismg 
paragraph  (c)(2)  to  read  as  follows: 

§133w47 

flight  manual 

***** 

(c)  •  •  * 

(2)  Precautionary  advice  regarding 
static  electricity  dischaiges  for  Class  B. 
Class  C.  and  Class  D  rotorcraft-load 
combinations;  and 

50.  By  revising  S  133.51  to  read  as 
follows: 

9  133.51    AlrwortMnen  CftlficaUon. 

A  Rotorcraft  External-Load  Operator 
Certificate  is  a  current  and  valid 
airworthiness  certificate  im  each 
rotorcraft  type  certificated  under  Part  27 
or  29  of  this  chapter  (or  their 
predecessor  parts)  and  listed  by 
registration  number  cm  a  list  attached  to 
the  certificate,  when  the  rotorcraft  is 
being  used  in  operations  conducted 
under  this  part. 

PART  135— AIR  TAXI  OPERATOR  AHO 
COMMERCIAL  OPERATORS 

51.  The  authority  citation  for  Part  135 
is  revised  to  read  as  set  forth  bdow,  and 
the  authority  citations  following  each  of 
the  sections  of  Part  135  are  removed: 

Auttoritr  4»  U.S.C.  1354(a}.  1355(a).  1421 
through  1431.  and  1S02;  40  U.SX:.  106(g) 
(Revised  Pub.  L  07-44B,  )anuary  12, 1983). 

52.  By  amending  §  135.1  by  revising 
paragrai^  rb)(4)(vi)  to  read  as  follows: 

§135.1    AppHcaMHty. 
***** 

(b)*** 
(4)  *  *  * 

(vi)  Powerline  or  pipeline  patrol,  or 
similar  types  of  patrol  approved  by  the 

Administrator 

53.  By  amending  S  135.23  by  revising 
paragraph  (a)  to  read  as  follows" 

9  135.23 


9135.39 


oontants. 


(a)  The  name  of  each  management 
person  required  under  5 135.37(a)  who  is 
authorized  to  act  for  the  certificate 
holder,  the  person's  assigned  area  of 
responsibility,  the  person's  duties, 
responsibilities,  and  authority,  and  the 
name  and  title  of  each  person 
authorized  to  exercise  operational 
control  under  §  135.77; 

54.  By  amending  fi  135.39  by  revising 
paragraph  (b)(2)(iy  to  read  as  follows: 


(b)*** 
(2)  •  •  • 

(i)  Hold  a  current,  commercial  pilot 
certificate  with  an  instrument  rating.  If 
an  instrument  rating  is  not  required  for 
the  pUot  in  command  under  this  part,  the 
chief  pilot  must  hold  a  current, 
commercial  pilot  certificate;  and 
***** 

55.  By  amending  S  135.117  by  revising 
paragraph  (c)  and  adding  new 
paragraphs  (d).  (e),  and  (f)  to  read  as 
follows: 


9135.117 
fligirt. 


Briefing  of  passangare  befora 


(c)  The  oral  briefing  required  by 
paragraph  (a)  of  this  section  shall  be 
given  by  the  pilot  in  command  or  a 
crewmember. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  sectitm.  for  aircraft 
certificated  to  carry  19  passengers  or 
less,  the  ata[  briefing  required  by 
paragraph  (a)  of  this  section  shall  be 
given  by  the  pilot  in  command,  a 
crewmember,  or  other  qualified  person 
designated  by  the  certificate  holder  and 
ai^roved  by  the  Administrator. 

(e)  The  oral  briefing  required  by 
paragraph  (a)  shall  be  supplemented  by 
printed  cards  which  must  be  carried  in 
the  aircraft  in  locations  convenient  for 
the  use  of  each  passenger.  The  cards 
must — 

(1)  Be  appropriate  for  the  aircraft  on 
which  they  are  to  be  used; 

(2)  Contain  a  diagram  of,  and  method 
of  operating,  the  em«^ency  exits;  and 

(3)  Contain  other  instructions 
necessary  for  the  use  of  emergency 
equipment  on  board  the  aircraft. 

(f)  The  briefing  required  by  paragraph 
(a)  may  be  delivered  by  means  of  an 
approved  recording  playback  device 
that  is  audible  to  each  passenger  under 
normal  noise  levels. 

56.  By  amending  \  135.159  by  revising 
paragraphs  (a)  throu^  (f)  and  by  adding 
new  paragraphs  (g)  and  (h)  to  read  as 
follows: 

9135.159    Eqiripmant  requlraiiwrrts: 
Carrying  pMMngars  MMlw  VFR  at  night  or 
under  VFR  orar4lie-tap  cendlMona. 
***** 

(a)  A  gyroscopic  rate-of-tum  indicator 
except  on  the  following  aircraft: 

(1)  Helicopters  with  a  third  attitude 
instrument  system  usable  through  flight 
attitudes  of  ±80  degrees  of  pitch  and 
±120  degrees  of  roll  and  installed  in 
accordance  with  9  29.1303(g)  of  this 
chapter. 


I 


I 
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(2)  Helicopters  with  a  maximum 
certificated  takeoff  weight  of  6,000 
pounds  or  less. 

(b)  A  slip  skid  indicator. 

(c)  A  gyroscopic  bank-and-pitch 
indicator. 

(d)  A  gyroscopic  direction  indicator. 

(e)  A  generator  or  generators  able  to 
supply  all  probable  combinations  of 
continuous  in-flight  electrical  loads  for 
required  equipment  and  for  recharging 
the  battery. 

(f)  For  night  flights— 

(1)  An  anticoUision  light  system; 

(2)  Instrument  lights  to  make  all 
instruments,  switches,  and  gauges  easily 
readable,  the  direct  rays  of  which  are 
shielded  from  the  pilots'  eyes;  and 

(3)  A  flashlight  having  at  least  two 
size  "D"  cells  or  equivalent. 

(g)  For  the  purpose  of  paragraph  (e)  of 
this  section,  a  continuous  in-flight 
electrical  load  includes  one  that  draws 
current  continuously  during  flight,  such 
as  radio  equipment  and  electrically 
driven  instruments  and  lights,  but  does 
not  include  occasional  intermittent 
loads. 

(h]  Notwithstanding  provisions  of 
paragraphs  (b),  (c),  and  (d),  helicopters 
having  a  maximum  certiRcated  takeoflf 
weight  of  6,000  pounds  or  less  may  be 
operated  until  January  6, 1988,  under 
visual  flight  rules  at  night  without  a  slip 
skid  indicator,  a  gyroscopic  bank-and- 
pitch  indicator,  or  a  gyroscopic  direction 
indicator. 

57.  By  amending  S  135.167  by 
redesignating  paragraph  (b)  as  (c);  by 
revising  paragraphs  (a)  (1)  and  (2);  and 
by  adding  a  new  paragraph  (b)  to  read 
as  follows: 

§  135.167    Emergenqr  •quipmenb 
Extended  overwater  operatioiM. 

***** 

(a)  *  *  • 

(1)  An  approved  life  preserver 
equipped  with  an  approved  survivor 
locator  light  for  each  occupant  of  the 
aircraft.  The  life  preserver  must  be 
easily  accessible  to  each  seated 
occupant. 

(2)  Enough  approved  liferafts  of  a 
rated  capacity  and  buoyancy  to 
accommodate  the  occupants  of  the 
aircraft. 

(b]  Each  liferaft  required  by  paragraph 
(a)  of  this  section  must  be  equipped  with 
or  contain  at  least  the  following: 

(1)  One  approved  survivor  locator 
light. 

(2)  One  approved  pyrotechnic 
signaling  device. 

(3)  Either— 

(i)  One  survival  kit  appropriately 
equipped  for  the  route  to  be  flown;  or 

(ii)  One  canopy  (for  sail,  simshade,  or 
rain  catcher}; 


(iii)  One  radar  reflector 

(iv)  One  liferaft  repair  kit; 

(v)  One  bailing  bucket; 

(vi)  One  signaling  mirror; 

(vii)  One  police  whistle; 

(viii)  One  raft  knife; 

(ix)  One  CO  2  bottle  for  emergency 
inflation; 

(x)  One  inflation  pump; 

(xi)  Two  oars; 

(xii)  One  75-foot  retaining  line; 

(xiii)  One  magnetic  compass; 

(xivj  One  dye  marker 

(xv)  One  flashlight  having  at  least  two 
size  "D"  cells  or  equivalent; 

(xvi)  A  2-day  supply  of  emergency 
food  rations  supplying  at  least  1,000 
calories  per  day  for  each  person; 

(xvii)  For  each  two  persons  the  raft  is 
rated  to  carry,  two  pints  of  water  or  one 
sea  water  desalting  kit; 

(xviii)  One  fishing  kit;  and 

(xix)  One  book  on  survival 
appropriate  for  the  area  in  which  the 
aircraft  is  operated. 
***** 

58.  By  amending  §  135.173  by 
redesignating  paragraphs  (b),  (c),  (d), 
and  (e)  as  (c],  (d),  (e),  and  (f), 
respectively;  by  amending  redesignated 
paragraph  (c)  by  inserting  the  phrase  "or 
(b)"  after  the  words  "required  by 
paragraph  (a)";  by  revising  paragraph 
(a);  and  by  adding  a  new  paragraph  [b] 
to  read  as  follows: 

§  135.173    AirtKHiw  thunderstorm 
detection  equipment  requirement*. 

(a)  No  person  may  operate  an  aircraft 
that  has  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more  in  passenger- 
carrying  operations,  except  a  helicopter 
operating  under  day  VFR  conditions, 
unless  the  aircraft  is  equipped  with 
either  approved  thunderstorm  detection 
equipment  or  approved  airborne 
weather  radar  equipment. 

(b)  After  January  6, 1988,  no  person 
may  operate  a  helicopter  that  has  a 
passenger  seating  configuration, 
excluding  any  pOot  seat,  of  10  seats  or 
more  in  passenger-carrying  operations, 
under  night  VFR  when  current  weather 
reports  indicate  that  thunderstorms  or 
other  potentially  hazardous  weather 
conditions  that  can  be  detected  with 
airborne  thunderstorm  detection 
equipment  may  reasonably  be  expected 
along  the  route  to  be  flown,  unless  the 
helicopter  is  equipped  with  either 
approved  thunderstorm  detection 
equipment  or  approved  airborne 
weather  radar  equipment. 

59.  By  amending  S  135.181  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (d),  respectively,  and  by  adding 
a  new  paragraph  (b)  to  read  as  follows: 


9 135.181    Perfomiance  requirements: 
Aircraft  operated  over-the-top  or  in  IFR 


(b)  Notwithstanding  the  restrictions  in 
paragraph  (a)(2)  of  this  section, 
multiengine  helicopters  carrying 
passengers  offshore  may  conduct  such 
operations  in  over-the-top  or  in  IFR 
conditions  at  a  weight  that  will  allow 
the  helicopter  to  climb  at  least  50  feet 
per  minute  with  the  critical  engine 
inoperative  when  operating  at  the  MEA 
of  die  route  to  be  flown  or  1,500  feet 
MSL,  whichever  is  higher. 

60.  By  amending  §  135.223  by  revising 
paragraph  (a)(3)  to  read  as  fellows: 

9135.223    IFR:  Alternate  airport 
requirements. 

(a)  *  *  * 

(3)  Fly  after  that  for  45  minutes  at 
normal  cruising  speed  or,  for  helicopters, 
fly  after  that  for  30  minutes  at  normal 
cruising  speed. 
***** 

61.  By  amending  S  135.227  by 
redesignating  paragraphs  (c)  and  (d)  as 
(d)  and  (e),  respectively;  by  amending 
newly  designated  paragraph  (e)  by 
inserting  the  phrase  "the  restrictions  in 
paragraphs  (b),  (c),  and  (d)"  in  place  of 
"the  restrictions  in  paragraphs  (b)  and. 
(c)";  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

9 135.227    idng  conditions:  Operating 
Umitatlons. 

***** 

(c)  No  pilot  may  fly  a  helicopter  under 
IFR  into  known  or  forecast  icing 
conditions  or  under  VFR  into  known 
icing  conditions  unless  it  has  been  type 
certificated  and  appropriately  equipped 
for  operations  in  icing  conditions. 

62.  By  amending  §  135.429  by 
redesignating  paragraph  (d)  as  (e)  and 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

9 135.429    Required  laspectlon  personneL 

***** 

(d)  In  the  case  of  rotorcraft  that 
operate  in  remote  aieas  or  sites,  the 
Administrator  may  approve  procedures 
for  the  performance  of  required 
inspection  items  by  a  pilot  when  no 
other  qualified  person  is  available, 
provided — 

(1)  The  pilot  is  employed  by  the 
certificate  holden 

(2)  It  can  be  shown  to  the  satisfaction 
of  the  Administrator  that  each  pilot 
authorized  to  perform  required 
inspections  is  properly  trained  and 
qualified; 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Rules  and  Regulations 


40711 


(3)  The  required  inspection  is  a  result 
of  a  mechanical  interruption  and  is  not  a 
part  of  a  certificate  holder's  continuous 
airworthiness  maintenance  program; 

(4)  Each  item  is  inspected  after  each 
flight  until  the  item  has  been  inspected 
by  an  appropriately  certificated 
mechanic  other  than  the  one  who 
originally  performed  the  item  of  work; 
and 

(5)  Each  item  of  work  that  is  a 
required  inspection  item  that  is  part  of 
the  flight  control  system  shall  be  flight 
tested  and  reinspected  before  the 
aircraft  is  approved  for  return  to  service. 
***** 

Issued  in  Washington.  DC  on  October  31, 
1986. 

Donald  D.  Engen, 

Administrator. 

[FR  Doc.  86-25001  Filed  ll-&-fl6;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Office  of  Hearings  and  Appeels 
Implementatton  of  Special  Refund 


AOENCv:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 


t:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $25  million  obtained  as 
a  result  of  a  consent  order  which  the 
DOE  entered  into  with  Getty  Oil 
Company,  a  major  integrated  refiner. 
The  money  is  being  held  in  escrow 
following  the  settlement  of  enforcement 
proceedings  brought  by  the  DOE'S 
Economic  Regulatory  Administration. 
DATE  AND  ADDRCSS:  Applications  for 
refund  of  a  portion  of  the  Getty  consent 
order  funds  must  be  filed  in  duplicate 
and  must  be  received  by  June  30. 1987. 
All  applications  should  refer  to  Case 
Number  HEF-0209  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sharon  Dennis.  Office  of  Hearings  and 
Appeals.  Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  Oie 
Department  of  Energy.  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  the  DOE 
and  Getty  Oil  Company  (Getty),  and  its 
subsidiary  Skelly  Oil  Company,  whidi 
settled  all  claims  and  disputes  between 
Getty  and  the  DOE  regarding  the 
manner  in  which  the  firm  applied  the 
federal  price  regulations  with  respect  to 
its  sales  of  refined  petroleum  products 
during  the  period  August  19. 1973 
through  December  31, 1978  (consent 
order  period).  A  Proposed  Decision  and 
Order  tentatively  estabUshing  refund 
procedures  and  soliciting  comments 
fi-om  the  public  concerning  the 
distribution  of  the  Getty  consent  order 
funds  was  issued  on  December  13, 1985, 
50  FR  51984  (December  20. 1985).  and 
February  18, 1986,  51  FR  5790  (February 
18, 1966). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  funded  by  Getty 
pursuant  to  the  consent  order.  The  DOE 


has  decided  to  accept  Applications  for 
Refund  Irom  firms  and  individuals  that 
purchased  refined  petroleum  products 
sold  by  Getty  and  Skelly  during  the 
consent  order  period.  EUgible  applicants 
include  indirect  cvstomers  as  well  as 
first  purchasers.  In  order  to  receive  a 
refund,  a  claimant  may  submit  all  of  the 
required  infonnadon  listed  in  the 
Decision.  In  order  to  assist  applicants, 
the  DOE  has  attached  as  an  Appendix 
to  the  Decision  a  suggested  format  that 
contains  all  of  the  required  information. 

As  the  accompanying  Decision  and 
Order  indicates.  Applications  for  Refund 
may  now  be  filed  by  customers  that 
purchased  petroleum  products  sold  by 
Getty  during  the  consent  order  period. 
Applications  will  be  accepted  provided 
they  are  filed  in  duplicate  and  received 
no  later  than  )une  30, 1987. 

Dated:  October  24, 1986. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
October  24, 1988. 

Decision  and  Ordsr  of  the  Department  of 
Energy  j 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Getty  Oil  Co. 

Date  of  Filing:  October  13. 1983. 

Case  No.:  HEF-0209. 

On  October  13, 1983,  the  Economic 
Regulatory  Administration  (ERA)  filed  a 
Petition  for  the  In4)Iementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
concerning  a  December  3. 1979  consent 
order  which  ERA  entered  into  with 
Getty  Oil  Company  (Getty).  In  its 
Petition,  ERA  requests  that  OHA 
formulate  and  implement  special 
procedures  to  make  refunds  to  parties 
that  were  injured  by  the  alleged 
regulatory  violations  settled  in  the  Getty 
consent  order.      , 

I.  Background       I 

Getty  was  an  integrated  refiner  of 
crude  oil  and  petroleum  products  during 
the  period  of  federal  price  controls  and 
was  therefore  subject  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  set  forth  at  6  CFR  Part  150, 
and  10  CFR  Parts  210,  211  and  212.  The 
ERA  conducted  an  extensive  audit  of 
Getty's  operations — and  those  of  its 
wholly-owned  affiliate,  Skelly  Oil 
Company  (generally  referred  to 
collectively  as  Getty)  >— for  the  period 


*  During  the  consent  order  (>eriod,  Getty  exercised 
Indirect  control  over  Skelly.  It  owned  a  3.56  percent 
Interest  in  Skelly  and  ar  87.93  percent  interest  in 
Mission  Corporation  (Mission),  which  in  turn  held  a 
72.53  percent  interest  in  Skelly.  Getty  and  Skelly 
were  generally  considered  by  the  agency  to  Iw  a 
single  "firm"  pursuant  to  10  CFR  212.83(b).  The  ERA 


August  19, 1973  through  December  31 
1978.  As  a  result  of  this  audit.  ERA 
contended  in  a  number  of  administrative 
and  judicial  proceedings  that  Getty  had 
violated  applicable  DOE  price  and 
allocation  regulations  in  its  sales  of 
crude  oil  and  petroleum  products.  On 
December  3, 1979.  ERA  and  Getty 
executed  a  consent  order  that,  with  the 
exception  of  three  entmierated  issues, 
setded  all  compliance  disputes  involving 
the  firm's  regidated  operations  during 
the  period  August  19, 1973  through 
December  31, 1978  (hereinafter  referred 
to  as  the  consent  order  or  settlement 
period).*  Getty  agreed  in  the  consent 
order  to  deposit  $25  miUion  into  an 
escrow  accotmt  for  subsequent 
distribution  by  DOE  to  Getty  customers 
and  to  reduce  by  $50  million  its  banks  of 
unrecovered  product  costs.  See 
generally  10  CFR  212.83(e);  Consent 
Order  f  5.'  In  return,  ERA  agreed  to  end 
all  its  challenges  to  Getty's  compliance 
with  the  federal  petroleum  regulations 
except  for  the  three  issues  listed  in  the 
consent  order.  The  Getty  consent  order 
specifically  pointed  oat  that 
"[E]xecution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
Getty  nor  a  finding  by  Special  Counsel 
or  DOE  that  Getty  has  violated  any 
statutes  or  appUcable  regulations  of  the 
Cost  of  Living  Council  the  Federal 
Energy  Office,  the  Federal  Energy 
AdmLiistration,  or  the  Department  of 
Energy."  Consent  Ortier  H 11. 

On  October  13, 1983,  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  concerning 
the  Getty  settlement  fond.  In  a  Proposed 
Decision  and  Order  (PD&O)  issued  on 
December  13. 1985.  OHA  tentatively 
accepted  jtuisdiction  over  the  Getty 
settlement  fund  and  set  forth  for  public 
comment  proposed  refimd  procedures. 
See  50  FR  51984  (December  20, 1985). 
The  purpose  of  this  determination  is  to 
review  die  proposed  procedures  in  light 


audit 'covered  all  of  both  finas'  regulated  activities 
during  the  consent  order  period. 

*  The  three  issues  exempted  from  the  consent 
order  are:  (i)  A  |une  27. 1978  Notice  of  Probable 
Violation  (NOPV)  involving  crude  oil  production  at 
Getty's  Kem  River  field  (this  enforcement 
proceeding  was  subsequently  administratively 
closed  by  ERA):  (ii)  the  Decision  and  Order  in  Getty 
Oil  Co  .  1  DOE  1 80,102  (1977),  and  Getty  Oil  Co.  v. 
DOE.  539  F.Supp.  120«  (D.Dei..  1983),  aff-d.  749  F.2d 
734  (Temp.  Emer.  Ct.  App.  1984),  cert,  denied,  105  S. 
Ct.  1178  (1965)),  concerning  certain  crude  oil 
exchanges  «vith  Standard  Oil  Company  of  Ohio:  and 
(iii)  issues  relating  to  the  propriety  of  the  costs 
reported  by  Getty  or  its  predecessors  for 
intereffiliate  purchases  of  natural  gas  liquids  or 
natural  gas  liquid  products  <x  shrinkage  costs  under 
10  CFR  Part  212.  Subpart  K. 

■  The  amount  of  escrowed  funds  currently  held  in 
an  inltrest-bearing  account  with  the  United  States 
Treasury  had  grown  to  $48,^8,826.10  as  of 
September  30, 1986. 


of  the  comments  which  we  received  and 
to  adopt  final  procedures,  including  a 
suggested  application  format,  for  the 
filing  of  first-stage  refund  applications 
by  individuals  and  firms  that  purchased 
Getty  refined  petroleum  products  during 
the  consent  order  period.  Since  we  will 
not  make  a  determination  as  to  the 
distribution  of  any  funds  remaining  after 
the  payment  of  injured  parties  in  the 
first  stage  until  all  of  the  first  stage 
claims  have  been  paid,  we  will  not 
address  comments  concerning  second- 
stage  procedures  until  that  time. 

II.  lurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  DOE  procedural  regulations  at  10 
C.F.R  Part  205,  Subpart  V,  provide  that 
the  OHA  may,  upon  petition  by  ERA. 
formulate  and  implement  special 
procedures  by  which  refunds  may  be 
made  to  injured  persons.  In  the  W3&0. 
we  tentatively  detennined  that  we 
should  assume  jurisdiction  over  the 
Getty  settlement  fund.  We  noted  Aat 
during  the  consent  order  period  Getty 
was  a  producer  of  crude  oil,  a  natural 
gas  plant  operator,  and  a  refiner  and 
marketer  of  a  full  slate  of  petroleum 
products  in  43  states.  We  observed  that 
the  ERA  audits  which  preceded  the 
consent  order  alleged  a  substantial 
number  of  refiner  pricing  formula 
violations,  the  effects  of  which  would 
have  been  distributed  throughout  all 
sales  of  Getty's  petroleum  products.  We 
therefore  conduded  that  a  Subpart  V 
proceeding  would  be  appropriate  to 
distribute  the  Getty  setdement  fund.  No 
commenter  has  challenged  this 
conclusion  and.  accordingly,  we  accept 
jurisdiction  to  administer  this  consent 
order  fund. 

III.  Proposed  Refund  Procedures 

In  the  December  13. 1985  PD&O.  after 
reviewing  publicly  available,  relevant 
marketing  information,  the  Getty  audit 
files,  and  proprietary  data  reported  to 
the  Energy  Information  Adm^iistration 
(EIA)  by  Getty,  we  found  that  most 
potential  claimants  would  likely  be 
firms  and  individuals  that  purchased 
Getty  refined  products,  rather  than 
crude  oil  purchasers.*  We  proposed  the 
adoption  of  general  presumptions  and 
findings  that  had  been  used  successfully 
in  prior  refund  proceedings.  The  first 
presumption,  the  "volumetric 
presumption."  stated  that  the  maximum 
refund  available  to  a  particular 
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applicant  would  be  that  proportion  of 
the  total  consent  order  fund  equal  to  the 
volume  of  Getty  purchases  made  by  the 
applicant  divided  by  all  sales  of  covered 
products  by  Getty  during  the  settlement 
period.  We  have  set  the  Getty 
volumetric  factor  at  $0iXn526  per  gallon, 
which  we  will  use  to  divide  the 
settlement  monies  among  applicants 
who  demonstrate  that  they  are  eligible 
to  receive  refunds.'  The  other 
presumptions  and  findings  contained  in 
the  PD&O  included:  (i]  The  presumption 
that  spot  purchasers  were  unlikely  to 
have  been  injured  by  their  purchases  of 
Getty  products;  (ii)  the  presumption  that 
consignee  agents  were  not  injured;  (iii) 
the  presumption  that  regulated 
industries  and  agricultural  cooperatives 
need  not  prove  absorption  of  injury 
provided  they  certify  that  any  refunds 
received  will  be  passed  through  to  their 
customers;  (iv)  the  presumption  that 
resellers  and  retailers  seeking  refunds  of 
$5,000  or  less  for  their  purchases  of 
products  other  than  motor  gasoline  were 
injured  (die  small  claims  presumption); 
(v)  a  standard  for  establishing  injuiy  for 
larger  claimants  which  required 
showings  of  banks  of  unrecovered 
product  costs  and  inability  to  pass 
through  increased  prices  daring  the 
consent  order  period;  (vi]  a  finding  that 
ultimate  consumers  of  products  other 
than  motor  gasoline  were  injured  in 
their  purchases  of  Getty  products.  We 
also  suggested  that  we  would  apply  to 
allocation  claims.  Le.,  claims  by  finns 
alleging  mjury  due  to  a  failure  by  Getty 
to  furnish  product  which  it  was  obliged 
to  supply  pursuant  to  the  DOE 
mandatory  allocation  regulations,  10 
CFR  Part  211,  the  standuds  used  in 
related  refund  cases.  See,  e^.,  Tenneco 
Oil  Co./Reseaich  Fuels,  Inc.  10  DOB 
1 85.012  (1982). 

We  also  proposed  the  adoption  of 
level-of-distribution  presumptions  for 
Getty  motor  gasoline  purchases  which 
were  based  upon  Getty-specific  pricing 
data  for  a  portion  of  the  consent  order 
period.  That  data  formed  the  basis  for 
certain  tentative  inferences  about  the 
absorption  of  alleged  overcharges  by 
Getty's  resellers.  Under  these 
presumptions,  a  reseller  ai^licant  that 
elected  to  use  the  presumption  would 
receive  93  percent  of  its  volumetrically 


*  Refined  product  prioag  vtotattoM  w«re  tfa 
focu*  of  the  Getty  oonaeat  ordar.  See.  e^  Match  3L 
1978  Notice  of  Probable  Violation  (alleging 
overatatement  of  costs  due  to  excewJ»e  ifaipphig 
costs).  The  audit  imderiying  the  ooaeent  oider 
included  relatively  few  cnide  oil  iuuea.  5^  PDaO. 
SO  FR  at  SISSSl 


*  The  voliiHetric  factor  WM  ccwpated  t>y  dhridiiig 
the  coiuent  otdar  fund  (S2S,43a,877J0)  by  the 
number  of  gallons  of  refined  products  which  Getty 
and  Skelly  sold  during  the  consent  order  period 
(1&a07.2BS7Ol  gaUom).  b  addHioB  Id  princ^ 
claimants  will  receive  a  porlioa  ef  the  iaterael 
which  has  accmed  since  the  Getty  fuads  wwe 
received  by  the  DOE.  Interest  in  fee  Getty  account 
is  currently  almost  equal  to  the  prindpaL  For 
exwnple.  a  fim  recaiviog  a  vohiBeiiic  refand  of 
S3,000  would  receive  an  additional  $2,900  in  i 


allocated  refund  amount  for  vdnmes  of 
Getty  motor  gasoline  sokl  at  retail 
without  having  to  provide  proof  of  injury 
beyond  purchase  volumes.  The 
presumption  level  for  resellers'  volumes 
sold  to  customers  other  than  end  users 
[i.e..  at  dealer  tankwagon  (DTW)  prices) 
was  7  percent;  the  level-of-distribution 
percentage  for  consumers  that 
purchased  from  resellers  was  also  set  at 
7  percent  We  noted  that  the  data 
available  to  us  regarding  Getty's  middle 
distillate  and  related  refined  product 
prices  was  too  indefinite  to  use  as  the 
basis  for  the  adoption  of  level-of- 
distribution  presumptions  for  those 
products.  We  therefore  solicited 
comments  and  information  on 
appropriate  level-of-distribution 
presimiptions  for  middle  distillates, 
propane,  and  other  refined  products. 

The  PD&O  was  first  published  in  the 
Federal  Register  on  December  20, 1965. 
and  comments  were  requested  by 
February  18, 1988.  See  50  FR  51964 
(December  20, 1985).  Under  the 
disclosure  agreement  with  EIA  under 
which  OHA  received  Getty-qjedfic 
price  information  that  formed  a  basis  for 
our  tentative  determinations,  OHA  was 
obliged  to  delete  confidential  data  from 
the  copy  of  the  PD&O  which  was 
published.  Texaco  Inc.,  Getty's 
successor,  later  agreed  to  the 
publication  of  a  complete  version  of  the 
PO&O,  but  requested  that  disdosure  of 
the  underlying  data  be  restricted  to 
persons  who  entered  into  a  protective 
order  limiting  use  of  the  data  to  this 
refund  proceeding.  On  February  18, 
1968.  a  complete  copy  of  the  PD&O  was 
published  and  the  comment  period  was 
extended  to  March  20, 1986.  See  51  FR 
5789  (February  18, 1988).  Only  one  party 
requested  a  protective  order  under 
whidi  it  would  receive  the  tmderiying 
data  and  that  request  was  denied 
because  it  was  imtimely  and  because 
disclosiu«  of  the  information  was 
tmlikely  to  produce  any  useful 
comments.  See  Gemldine  H.  Sweeney, 
14  DOEi  82,501  (1988). 

IV.  Comments  on  the  Proposed 
Procedmes 

The  PD&O  was  mailed  to  a  variety  of 
organizations  representing  a  broad 
spectrum  of  potential  Getty  refund 
applicants.  Eight  parties  filed  oommenta, 
of  which  two  are  states.  These  two 
comments  concern  second-stage  refund 
procedures  and  will  not  be  considered 
until  the  first-stage  refunds  are 
completed. 

A.  Overall  Refund  Procedure*.  The 
National  Coundl  of  Farmers 
Cooperatives  (NCFC)  generally  objected 
to  the  PD&O's  failure  to  include 
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procedurea  for  crude  oU  claims.  In  the 
PD&O,  we  noted  that  the  majority  of  the 
enforcement  issues  underlying  the  Getty 
consent  order  related  to  Getty's 
activities  as  a  refiner  and  seller  of 
refined  petroleum  products.  In  fact,  the 
few  crude  oil  issues  raised  during  Hie 
Getty  audit  were  either  reserved  for 
separate  treatment  or  did  not  represent 
a  significant  part  of  the  negotiations 
which  led  to  the  settlement.  See  PD&O, 
50  FR  at  51936.  Compare  Conoco,  Inc.,  13 
DOE  1 85,316  (1985]  (separate  claims 
pool  and  refund  process  established  for 
crude  oil  claims  where  consent  order 
specified  that  it  included  allegations  of 
crude  oil  overcharges).  The  NCFC  has 
not  provided  any  evidence  or  even  any 
specific  argument  as  to  why  the 
tentative  determination  to  limit  the 
claims  process  to  refined  products 
customers  was  incorrect.  The  focus  of 
this  Subpart  V  proceeding  is  the 
restitution  of  funds  to  "injured  parties." 
See  10  CFR  205.280(a}.  Our  review  of  the 
audit  record  in  this  proceeding  confirms 
the  judgment  that  the  consent  order 
which  led  to  this  proceeding  focused  on 
Getty's  sales  of  refined  products;  thus, 
the  injured  parties  to  receive  remedies 
in  this  proceeding  are  those  that 
purchased  refined  products  fi'om  Getty. 
Accordingly,  we  reject  the  suggestion 
that  procedures  for  refunds  to 
purchasers  of  crude  oil  from  Getty  be 
adopted  in  this  proceeding. 

The  NCFC  also  requests  that 
cooperatives  be  exempted  from  the  spot 
purchaser  presumption  as  they  were  in 
Husky  on  Co.,  13  DOE  1 85,045  (1985).  In 
Hual^,  we  held  that  to  the  extent  that  a 
cooperative's  spot  purchases  were 
resold  to  its  member/owners,  we  would 
not  apply  the  general  presumption  that 
spot  purchasers  were  not  injured  by 
their  purchases.  See  also  Sid 
Richardson  Carbon  and  Gasoline  Co./ 
MFA  Oil  Co.,  14  DOE  \  85,339  (1986).  As 
in  other  refund  proceedings, 
cooperatives  will  be  required  to  certify 
that  they  will  pass  on  to  their  members 
any  refunds  pertaining  to  any  Getty 
products  that  they  resold  to  their 
members.  As  a  result,  any  refunds  made 
on  the  basis  of  spot  purchases  will  flow 
to  the  ultimate  consumers  of  the 
products  that  under  the  spot  purchaser 
presumption,  are  presumed  to  have 
borne  the  brunt  of  alleged  overcharges 
associated  with  product  purchased  on  a 
spot  basis.  Accordingly,  we  will  adopt 
the  NCFC's  suggestion  and  exempt 
cooperatives  from  the  spot  purchaser 
presumption  to  the  extent  their  spot 


purchases  were  resold  to  member/ 
owners." 

Geraldine  H.  Sweeney,  a  motorist. 
National  Freight,  Inc.,  an  interstate 
trucking  company,  and  RJG  Cab,  Inc.,  a 
taxicab  company  (collectively  styling 
themselves  as  the  surface  transportation 
end  users),  induded  among  their 
comments  their  objection  to  the  PD&O's 
limitation  of  claims  to  refined  products 
that  were  subject  to  federal  price 
controls.  For  example,  the  PD&O 
provided  that  apphcants  could  only 
receive  refunds  for  middle  distillates 
purchased  between  August  19, 1973,  and 
Jime  30, 1976.  ttie  date  when  middle 
distillate  prices  were  decontrolled.  The 
surface  transporters  contend  that  the 
OHA  had  previously  concluded  that 
refiner  overcharges  affected  all  refined 
products,  not  just  those  subject  to 
federal  price  controls,  in  Report  of  the 
Office  of  Hearings  and  Appeals,  In  re 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  MDL  No.  378  (D. 
Kan.  filed  June  21, 1985),  Fed.  Energy 
Guidelines  1190.507  (1985)  (the  OHA 
Stripper  Well  Report).  The  group 
therefore  requests  that  OHA  permit 
claims  to  be  made  by  end  users  of  all 
products,  controlled  and  uncontrolled. 

We  are  unable  to  accept  this 
suggestion.  It  would  be  inconsistent  with 
the  purpose  of  this  proceeding  to  permit 
claims  to  be  made  for  products  that 
were  not  covered  by  the  terms  of  the 
consent  order.  The  purpose  of  this 
proceeding  is  to  formulate  procedures 
for  distributing  funds  obtained  through 
DOE's  enforcement  proceedings.  Those 
enforcement  proceedings  necessarily 
involve  only  controlled  products  since 
without  price  or  allocation  controls, 
there  could  be  no  regulatory  violations. 
The  language  which  the  surface 
transporters  cite  from  the  OHA  Stripper 
Well  Report  refers  to  a  different 
situation.  That  report  involved  an 
analysis  of  the  impact  of  crude  oil 
overcharges  on  the  refining  industry  as  a 
whole,  and  the  focus  was  on  absorption 
or  passthrough  of  those  overcharges  in 
sales  of  any  products  by  refiners.  Thus 
decontrol  of  certain  products  during  the 
period  of  price  controls  was  irrelevant 
Here,  the  alleged  regulatory  violations 
involved  in  this  case  could  only  have 
occiured  on  controlled  products.  We 
therefore  reject  the  suggestion  that 
purchasers  of  oncontrolled  products  be 
permitted  to  file  claims  for  those 
purchases. 

Skelgas  Service  Center,  Ltd..  a  retailer 
of  Skelly  propane  located  in 
Rhinelander,  Wisconsin,  filed  comments 


*  Sales  to  non-nembera  will  be  treated  like  salet 
by  any  other  reseller. 


endorsing  the  volumetric  allocation  of 
refund  money  for  propane  claimants. 
The  firm  also  suggested  that  successful 
reseller  applicants  should  be  required  to 
pass  on  any  refunds  received  to  their 
customers.  Before  we  could  consider 
such  a  requirement,  we  would  have  to 
conclude  that  propane  resellers  as  a 
group  likely  passed  on  all  alleged  Getty 
overcharges  to  their  customers,  were  not 
injured  by  any  allied  overcharges,  and 
thus  are  not  themselves  entitled  to  a 
refund.  There  is  no  material  in  the 
record  to  support  such  a  conclusion  and, 
in  fact  our  experience  in  other  refund 
proceedings  has  been  to  the  contrary. 
See,  e.g.,  MAPCO,  Jnc./Vanguard 
Petroleum  Corp.,  14  DOE  U  85,287  (1986). 
Consequently,  we  are  unable  to  adopt 
Skelgas  Service's  suggestion  that 
propane  resellers  be  required  to  pass  on 
all  refunds. 

B.  Motor  Gasoline  Presumptions. 
Three  groups  of  resellers  and  one 
consumer  representative  filed  comments 
on  the  proposed  level-of-distribution 
presumptions  of  injury  for  motor 
gasoline.  Energy  Watch,  Inc.,  which 
represents  several  independent  Getty 
retailers,  urged  adoption  of  the  TO&O 
without  modification  and  obliquely 
criticized  the  comments  of  those  who 
suggested  revisions  as  being  based  upon 
self-serving  and  unrepresentative 
pricing  data.  The  Getty/Skelly  Brand 
Committee  of  the  Petroleum  Marketers 
Association  of  America  (PMAA),  which 
represents  approximately  200  Getty 
wholesalers,  filed  comments  arguing 
that  the  data  imderlying  the  PD&O's 
analysis  was  faulty  and  proposing  an 
alternative  methodology  of  determining 
injury  based  upon  data  which  it  had 
collected  from  its  members.  The 
National  Association  of  Texaco 
Wholesalers,  Inc.,  which  represents 
approximately  300  Getty/Skelly 
independent  jobbers  who  converted  to 
the  Texaco  brand  when  Texaco 
acquired  Getty,  generally  supported  the 
PNIAA  analysis,  stating  that  it  agreed 
with  data  supplied  to  the  association  by 
its  members. 

Subsequently,  the  PMAA  filed 
additional  comments  suggesting  that  the 
Getty  motor  gasoline  procedures  be 
modified  to  compart  with  procedures 
OHA  adopted  in  a  recent  refund 
proceeding,  Marathon  Oil  Company,  14 
DOE  1 85,269  (1986).  (In  Marathon  we 
allowed  each  reseUer  applicant 
(including  retailers)  for  a  refined 
products  refund  to  elect  whether  its 
claim  would  be  governed  by  the  $5,000 
small  claims  presumption  or  the  overall 
reseller  level-of-distribution 
presumption.)  Finally,  the 
aforementioned  surface  transportation 
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end  users,  on  their  own  behalf  and  as 
purported  representatives  of  all  suface 
transportation  end  users,  criticized  the 
PD&O's  marginal  analysis  of  probable 
injury  for  resellers  and  pn^HMed  that  an 
alternative  analysis  based  upon 
testimony  oOeied  to  OHA  in  the 
Stripper  Well  Litigation  be  substituted. 
See  the  OHA  Stripper  Well  Report.  As 
we  shall  discuss  below,  we  have 
concluded  that  the  PMAA's 
observations  concerning  the  data 
utilized  in  the  PD&O  are  accurate  and 
that  the  alternate  data  which  it  provided 
is  m(He  reliable  than  the  EIA  data 
discussed  in  the  PO&O.  We  will 
substantially  revise  the  proposed  rehind 
procedures  for  motor  gasoline  in 
accordance  with  these  findings. 

The  PD&O  compared  the  wholesale. 
DTW  and  retail  prices  for  motor 
gasoline  which  Getty  reported  to  the 
EIA  during  the  consent  order  period. 
with  the  national  average  refiner  prices 
at  the  same  levels  of  distribution.  Frinn 
this  comparison  it  appeared  that  Getty's 
wholesale  and  retail  motor  gasoline 
prices  were  always  lower  than  die 
national  average,  while  its  DTW  price 
was  about  the  same.  On  this  basis  we 
proposed  the  conclusion  that  throughout 
the  settlement  period,  profit  margins  for 
Getty  jobbers  selling  at  DTW  were 
better  than  average  and  profit  maigina 
for  jobbers  and  retailers  were  generally 
depressed.  It  also  appeared  that 
consumers  of  Getty  motor  gasoUne 
enjoyed  lower  than  average  prices 
during  most  of  the  consent  order  period. 
Although  the  proposed  conclusions 
varied  substantially  bam  the  iinrfii^  in 
other  refiner  refund  proceedings,  in  the 
absence  of  any  other  material  pertaining 
to  Getty's  pricing,  we  proposed  that 
specified  presumptions  of  injuiy  for 
motor  gasoline  refund  applicants  should 
be  based  upon  this  material  and  the 
claimant's  position  in  the  chain  of 
distribution.  Since  there  was  little  or  no 
price  information  pertaining  to  Get^s 
sales  of  middle  distillates  and  natural 
gas  liquid  products  (NGLPs).  no  level-of- 
distribution  presumptions  were 
proposed  for  those  products.  Instead,  the 
PD&O  solicited  data  from  commenters 
that  might  lead  to  such  presumptions. 

In  its  comments,  the  PMAA  presented 
substantial  evidence  consisting  of 
statistical  summaries  of  Getty  price  data 
which  it  had  gathered  from 
approximately  100  Getty  jobbers.  The 
PMAA's  submission  also  included  the 
underlying  data  and  solicitation  forms 
used  in  its  survey.  That  material  showed 
that  the  wholesale  prices  which  Getty 
had  actually  chained  these  jobbers  for 
motor  gasoline  differed  significandy 
from  the  prices  which  Getty  reported  to 


the  EIA.^  The  material  indnded  die 
prices  that  the  jobbos  had  paid  Getty 
for  regular  and  inemium  motor  gasoline 
and  diesel  fuel  during  the  consent  otda 
period.  According  to  PMAA.  a 
compariaon  of  these  prices  with  diose 
reported  by  Piatt's  Oil  Price  Handbook 
and  OUmanac  (Piatt's)  for  the 
appropriate  regim.  shows  that  the 
jobbers  absorbed  far  more  overcharges 
than  indicated  by  tfie  Getty /EIA  data.  In 
fact,  the  level  (rfiiqury  alleged  by  the 
I^IAA  on  the  basis  of  this  data  is 
approximately  five  times  greater  than 
that  produced  by  tiie  EIA  data. 
Furthermore,  the  PMAA  data  confocms 
more  closely  to  our  experience  in  other 
refiner  refund  proceedings.  See,  e.g^ 
Standard  Oil  Compaay  (Indiana).  10 
DOE  1 85.048  (1982)  (Amoco):  MtAU  Oil 
Corp..  13  DOE  f  85.339  (1065)  [MobiI\. 

Our  own  comparison  of  the  PMAA 
data  with  the  EIA  data  which  were  used 
in  the  preliminary  analysis  of  the  PD&O 
confirms  that  the  PMAA  data  are  more 
reliable  for  our  purposes.  The  EIA  data 
used  weighted  averages  of  die  {xicn  of 
each  grade  of  motor  gasoline  reported 
by  Getty.  As  a  result,  certain 
inconsistencies  and  peculiarities  in  die 
prices  reported  by  Getty  for  individual 
grades  of  gasoline  were  hidden.  Onoe 
these  hidividual  prices  reported  for  the 
different  grades  of  gasoline  are 
examined,  the  unreliability  is  apparent 
For  example,  in  ad(fition  to  die  problems 
identified  by  Ae  H)4AA,*  die  wholesale 
price  which  Getty  reported  for  regular 
gasoline  during  die  relevant  peri<Mi 
fi«quently  exceeded  the  wholesale 
prices  reported  for  premium  and/or 
unleaded  motor  gasoline.  Obviously, 
since  regular  gasoline  should  always 
have  been  sold  at  the  lowest  of  the 
prices  reported  for  the  three  fuels,  the 
underiying  data  and  thus  the  weight- 
avera^  data  reUed  on  in  the  PD&O 
cannot  be  accurate. 

In  contrast,  the  summary  (and 
underlying)  daU  provided  by  the  PMAA 
is  not  marlced  by  anomalies  like  the 


'  The  PMAA  had  obtained  the  Getty-ipecific  EIA 
price  data  under  die  FtrMdam  of  InCotBatiaD  Act 
purauant  to  a  protecthre  ordBT  ealared  tai  Mobil  CM 
Corp.  V.  DOE.  No.  CA  S4-16S3  (DJOC  )u^  Ul  iaS4). 
The  PMAA  has  (ubmitted  e  letter  Indicating  that 
Getty's  (ucceMor,  Texaco  Inc.,  has  anthorisad 
PMAA  to  nae  tfaia  oonfidential  iMiarial  in  the  Getty 
refund  prooeedlng. 

*  The  PMAA  pointad  out  aeveral  ooaatar-lnlaitivc 
aspects  of  the  EIA  data  which  oast  doubt  on  the 
entire  data  set.  For  example,  it  aoled  that  according 
to  the  EIA  data,  Getty's  wfaoletale  pwiiM 
gasoline  sales  volumas  fen  about  a  parcantfw 
January  to  Febniary  1S77  and  than  doubled  in 
March.  There  is  no  apparent  explanation  for  such 
an  anomaly.  In  addition,  Getty's  reported  gasniino 
prices  prior  to  Febniaiy  1977  coosiaSad  entiraiy  of 
ptanioai  and  iw-laad  ^adee.  aldm^k  iiisimsIiIj 
the  finn  producsed  reguler  gaaoliiie  at  its  refiMt^ 
operations. 


Getty /EIA  daU  and  utilizes  weU-known. 
reliable  sources  often  enqrioyad  by 
OHA.  For  exanqile.  the  PMAA  has  used 
Piatt's  for  its  price  oompaiisons,  a  hi^ljr 
reliaUe  reference  for  regiooal  t^lesale 
prices.  See.  e.g.,  Husky  Oil  Co^Moatma 
Petroleum  Marketing  Co.,  14  DOE 
1 85,270  (1986)  (gasoline  and  diesel  fuel); 
Belridge  Oil  Co./Chemm.  U.SA..  14 
DOE  1 85,389  (196^  (propane),  fai 
addition,  the  PMAA's  proposed 
alternative  analysis  is  based  upon  data 
provided  by  approximately  one-half  of 
its  200  Getty  wholesale  members,  a 
substantial  portion  of  the  eligiUe  jobber 
claimants.*  Furdiermore,  we  have 
examined  the  raw  data  actually 
provided  by  all  of  die  PMAA  members 
which  responded  to  the  PMAA  survey, 
including  some  information  which  was 
not  used  in  die  summary  because  the 
respondent  did  not  provide  data  for  die 
entire  consent  order  period.**  We  also 
reviewed  all  of  the  compilations  that  the 
PMAA  used  in  its  proposed  alternative 
analysis,  and  find  all  of  the  material  to 
be  consistent,  both  within  the  data  set 
and  with  our  experience  with  refined 
products  marlcets.**  We  also  performed 
the  same  analysis  as  done  by  PMAA 
and  confirmed  its  results.*'  Moreover, 
the  results  of  the  PMAA  survey  and 
analysis  are  very  similar  to  our 
experience  in  other  refimd  proceedings. 
See,  e.g.,  Amoco;  Mobil.  On  ttie  basis  of 
these  factors,  we  have  concluded  that  in 
establishing  a  presimiption  of  injury  for 
jobber  purdiasers  of  Getty  motor 
gasoline,  the  PMAA  material  should  be 
substituted  for  the  data  which  Getty 
reported  to  the  EIA.  Based  upon  our 
analysis  of  this  material,  we  find  that 
Getty  jobbers  incurred  injuiy  in  their 
purchases  of  Getty  motor  gasoline  in  the 
range  of  37.6  to  45.3  percent 

In  view  of  these  conclusions  regarding 
the  EIA  wholesale  pricing  data,  we  also 
reconsidered  the  DTW  and  retail  prices 


*  The  PMAA  claims  that  tbe  total  number  of 
eligible  jobber  claimants  is  epproxiniately  four 
hundred. 

'<>  Not  all  of  the  IMAA  members  responded  to  tlw 
association's  surrey  and  not  all  of  the  respondents 
furnished  data  for  die  entire  cooaent  order  period 

'  ■  We  tfaerefora  rqect  Energy  Watch.  Inc's 
unsupported  assettioos  diat  die  data  submitted  fay 
the  PMAA  is  self-serving  and  unrepresentative. 

■  ■  In  reviewing  the  PMAA's  analysis,  we  found 
that  price  data  baa  oat  jobber  whooe  motor 
gasoline  prices  were  markedly  different  from  odiera 
reporting  in  the  same  marketing  region  had  been 
included  in  the  summary  pM«■lln^^lt^ff^|  in  addition, 
the  averages  calculated  for  some  maiketiiig  regiona 
may  have  been  slighdy  skewed  by  tbe  inclusion  af 
data  provided  by  this  jobber  and  a  number  of  olto 
jobbers  that  did  not  tqnrt  pricea  for  the  entire 
consent  order  period.  Therefore,  we  recalculated  the 
summary  material  to  eliminate  these  problems  and 
found  that  the  results  of  the  analysis  were  not 
materially  altered. 
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which  Getty  had  reported  to  EIA.  The 
DTW  prices  were,  on  the  whole, 
unexceptionable,  generally  following 
national  average  prices.  However,  the 
Getty  retail  price  data  were  irregular. 
For  example,  Getty  did  not  report  any 
price  data  for  its  retatf  sales  of  regular 
leaded  motor  gasoline  until  February 
1977,  the  same  month  that  Skelly's  retail 
sales  were  Hrst  included  with  the  Getty 
reports.  Since  regular  leaded  motor 
gasoline  should  have  been  the  lowest 
priced  automotive  fuel,  it  is  difHcult  to 
understand  how  the  retail  motor 
gasoline  price  which  Getty  reported  for 
months  prior  to  February  1977 — based 
upon  an  average  of  only  the  higher 
unleaded  regular  and  premium  gasoline 
prices— could  have  consistently  been 
$0.03  to  $0.05  lower  than  the  national 
average  price  data  which  included 
regular  gasoline.  This  price  data  also 
shares  some  of  the  difficulties  which  led 
us  to  reject  the  Getty  jobber  data. 
Consequently,  we  have  concluded  that 
the  preliminary  determinations  of  injury 
for  retailers  in  the  PD&O  should  be 
revised. 

Neither  the  PMAA  nor  the  retailer 
representative.  Energy  Watch,  Inc., 
provided  any  information  showing 
actual  DTW  prices  paid  or  retail  prices 
charged  in  sales  of  Getty  motor  gasoline 
during  the  consent  order  period.  The 
FMAA  suggests  we  utilize  the  cost 
absorption  presumption  adopted  in 
Marathon  in  which  a  reseller  claimant 
may  elect  to  limit  its  claim  to  $5,000,  or 
the  amount  obtained  by  applying  a 
presumed  absorption  percentage  figure 
to  its  claim,  whichever  is  larger.  Claims 
above  $5,000  automatically  have  applied 
to  them  the  cost  absorption 
presumption,  up  to  $50,000,  unless  the 
applicant  provides  a  detailed 
demonstration  of  injury  in  support  of  its 
full  volumetric  share.  Claimants  seeking 
refunds  of  more  than  $50,000  were 
required  to  provide  more  extensive 
proof  of  injury,  including  banks  of 
unrecovered  product  cost  increases  and 
evidence  that  price  increases  were  not 
passed  through  in  resales  to  customers. 

Using  the  Marathon  procedures,  a 
reseller  claimant  in  this  proceeding 
would  qualify  for  the  maximum  small 
claims  refund  of  $5,000  if  it  documents 
purchases  of  approximately  50,400 
gallons  of  controlled  Getty /Skelly 
products  per  month  throughout  the 
consent  order  period,  or  a  total  of 
3,276,540  gallons.  This  has  obvious 
advantages.  Utilizing  this  provision  will 
afford  most  retailers  the  opportunity  to 
apply  for  a  refund  based  on  their 
purchase  volumes  without  having  to 
provide  detailed  information  concerning 
injury.  In  the  Marathon  proceeding  we 


have  found  this  methodology  to  be  fair, 
efficient  and  cost-effective,  and  we  have 
determined  that  we  will  adopt  it  in  this 
case  as  well. 

For  larger  reseller  and  retailer  motor 
gasoline  claims,  however,  we  will  adopt 
a  level-of-distribution  percentage. 
Because  EIA's  retail  Getty  price  data  is 
both  incomplete  and  flawed  and  no 
other  Getty-specific  material  has  been 
provided  or  is  otherwise  available,  we 
must  look  elsewhere  for  a  valid 
absorption  presumption.  After  surveying 
all  other  refmer  refund  proceedings,  it 
appears  that  for  our  purposes,  the 
Amoco  case  is  the  most  similar  to  the 
present  proceeding.  Amoco's  sales  were 
concentrated  in  the  Eastern  and 
Midwestern  rraions  of  the  United  States, 
as  were  Getty /Skelly's,  and  the  Amoco 
consent  order  period  most  closely 
corresponds  to  the  Getty  settlement 
period.  Furthermore,  the  percentage  of 
absorption  of  injury  adopted  for 
retailers  in  Amoco  was  40  percent.  We 
note  that  the  40  percent  figure  falls 
within  the  middle  of  the  range  of  injury 
calculated  for  jobbers  based  upon  the 
alternative  PMAA  data  set.  For  these 
reasons  we  will  adopt  a  40  percent 
level-of-distribution  flgure  for  claims  by 
retailers  and  wholesalers.'^  As  stated, 
these  presumptions  may  be  rebutted  in 
favor  of  an  actual  showing  of  injury  at  a 
greater  level. 

C.  Other  Revisions  to  the  Proposed 
Procedures.  As  noted,  in  the  PD&O  we 
requested  that  responsible  industry 
representatives  provide  data  upon 
which  presumptions  of  injury  for 
purchasers  of  middle  distillates,  propane 
and  other  reBned  products  might  be 
based.  The  PN4AA  responded  by 
providing  diesel  fuel  price  data  obtained 
from  42  of  its  members.  Although  not  as 
conclusive  as  its  motor  gasoline  survey, 
the  diesel  fuel  analysis  provided  by  the 
PMAA  has  the  same  indicia  of 
reliability.  As  stated  in  the  PD&O,  the 
price  data  reported  by  Getty  to  the  EIA 
was  erratic  and  not  of  sufficient 
duration  to  allow  an  injury  analysis.  In 
contrast,  the  prices  reported  by  the 
PMAA  follow  a  rational  pattern  and 
extend  over  the  entire  period  of  price 
controls  for  middle  distillates.  As  with 
the  motor  gasoline  analysis,  the 
association  has  compared  the  prices 
reported  by  its  members  with  those 
found  in  the  rdevant  Piatt's  listing  for 
each  reporting  jobber.  We  have 
concluded  from  our  examination  of  the 
materials  submitted  and  the  analysis 
presented  by  the  PMAA  that  the  diesel 


'*  A»  in  Marathon,  end  users  of  Getty  motor 
gasoline  will  be  permitted  io  receive  100  percent  of 
their  volimietric  refund  share,  as  will  end  users  of 
other  Getty  reflned  products. 


fuel  data  form  a  reliable  basis  for  a 
presumption  of  injury  for  all  middle 
distillates.  We  will  therefore  adopt  a 
percentage  presumption  of  injury  for 
sales  of  middle  distillates  to  jobbers  in 
the  range  proposed  by  the  PMAA  (35  to 
67  percent).  "Hie  mid-point  of  that  range 
is  approximately  50  percent,  which  for 
ease  of  administration  we  shall  adopt 
for  claims  above  $5,000. 

No  industry  representative  came 
forward  with  price  data  for  sales  of 
Getty  NGLPs  for  the  consent  order 
period.  This  is  unfortunate,  inasmuch  as 
additional  data  would  be  very  useful. 
The  record  indicates  that  Getty's 
propane  sales  were  substantial — they 
represented  about  17  percent  of  Getty's 
total  refined  product  sales  and  involved 
at  least  1,000  dealers.  Moreover,  the 
Getty  audit  file  indicates  that  issues 
concerning  Getty's  natural  gas 
processing  operations  and  NGLP  sales 
were  integral  to  the  settlement 
negotiations.  Under  those 
circumstances,  and  in  view  of  our 
experience  in  other  proceedings,  we  Hnd 
that  there  is  a  high  probability  that 
purchasers  of  Getty  propane  and  other 
NGLPs  experienced  injury  in  their 
purchases  of  these  products.  The 
presumption  of  injury  for  small  claims 
will  apply  to  Getty's  NGLP  customers, 
and  in  order  to  provide  larger  claimants 
for  other  products,  we  have  determined 
that  a  mid-range  absorption  percentage 
should  be  adopted.  We  have  surveyed 
other  NGLP  refund  cases  in  which 
claimants  have  documented  their  injury 
by  providing  evidence  of  banks  of 
unrecouped  product  cost  increases  and 
of  competitive  disadvantage  due  to 
uncompetitive  prices  and  have  found 
that  their  "success  ratio"  (amount 
claimed  versus  amount  proven)  ranges 
from  20  to  100  percent.  We  will  adopt  60 
percent,  the  middle  of  that  range,  as  the 
presumption  percentage  for  mid-level 
reseller  and  retailer  NGLP  claimants. 
NGLP  reseller  and  retailer  applicants 
claiming  above  $5,000  may  utilize  this 
presumption  percentage  and  will  be 
granted  refunds  up  to  $50,000  upon  a 
showing  of  their  purchase  volumes.  As 
in  Marathon,  claimants  seeking  amounts 
larger  than  $50,000  will  be  required  to 
document  injury  by  showing  banks  and 
competitive  disadvantage. 

V.  Summary 

In  summary,  we  have  substantially 
revised  the  motor  gasoline  claims 
procedures  proposed  in  the  PD&O 
because  the  information  that  Getty  had 
reported  to  the  EIA,  upon  which  we 
based  our  tentative  conclusions,  was 
unreliable.  Instead,  for  motor  gasoline 
and  middle  distillates  we  have 
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substituted  data  furnished  by  the 
Petroleum  Marketers  Association  of 
America.  This  data,  while  not  drawn 
from  as  large  a  sample  as  that  of  EIA.  is 
reliable  and  more  closely  accords  with 
reliable  industry  indices  and  our  own 
experience  with  refined  products 
markets  during  the  consent  order  period. 
Based  upon  these  materials,  we  have 
calculated  percentage  figures  that 
approximate  injury  experienced  by 
resellers  of  these  products.  Similarly,  we 
have  used  information  gleaned  from 
recent  refund  applications  filed  by 
NGLP  resellers  to  estimate  a  reasonable 
percentage  figure  to  approximate  their 
experience  during  the  period  of  federal 
price  controls.  These  percentage 
presumptions  of  injury  further  the  needs 
of  individual  claimants,  many  of  whom 
lack  records  to  substantiate  specific 
injury,  for  an  equitable  method  of 
obtaining  redress  for  that  injury,  and 
OHA's  need  to  formulate  an  equitable, 
efficient  means  of  distributing  refund 
monies  to  injured  parties. 

In  order  to  obtain  a  refund,  an 
applicant  must  provide  its  purchase 
volumes  of  Getty  or  Skelly  product 
during  the  consent  order  period  and 
must  identify  its  position  in  the 
distribution  chain.  Applicants  whose 
total  claim  falls  under  the  $5,000  small 
claims  presumption — which  is  applied  to 
an  applicant's  total  purchases  of  all 
Getty  products,  not  on  a  product-by- 
product basis — as  well  as  end  users  of 
all  covered  products,  are  only  required 
to  furnish  proof  of  their  volume  of 
purchases  from  Getty.  For  larger  motor 
gasoline  claims — above  $5,000 — 
resellers  and  retailers,  including  refiners 
who  resold  the  Getty  product,  may  elect 
to  receive  either  $5,000  or  40  percent  of 
their  volumetric  amount,  whichever  is 
larger,  up  to  $50,000.  Similariy,  large 
middle  distillate  resellers  and  retailers 
may  elect  between  the  larger  of  $5,000  or 
50  percent  of  their  volumetric  amount, 
up  to  $50,000,  and  large  NGLP  resellers 
and  retailers  will  be  eligible  for  $5,000  or 
60  percent  of  their  volumetric  amount, 
up  to  $50,000.  Firms  seeking  refunds 
greater  than  $50,000.  as  well  as 
applicants  attempting  to  rebut  the  level- 
of-distribution  percentages  in  favor  of  a 
full  volumetric  refund,  will  be  required 
to  furnish  their  banks  of  unrecovered 
product  costs  and  evidence  showing  that 
they  were  prevented  by  competitive 
conditions  from  passing  through  Getty 
price  increases  to  their  customers.  As 
always,  claimants  which  allege  a  level 
of  injury  greater  than  that  established 
by  either  the  level-of-distribution 
percentages  or  the  volumetric 
methodology  may  present  in  their  refiuid 
applications  evidence  of  their  specific 


injury.  Consumers,  cooperatives,  and 
regulated  industries  will  receive  100 
percent  of  the  volumetric  amount 
allocated  to  their  purchases  of  all  Getty 
covered  products.  Detailed  procedures 
for  filing  a  refund  application  appear  in 
Section  VI  and  the  Appendix. 

VI.  Final  Refund  Procedures 

Based  upon  the  foregoing,  we  have 
determined  to  adopt  the  revised  refund 
procedures  therein  for  firms  seeking 
refunds  based  upon  their  purchases  of 
Getty  and  Skelly  refined  petroleum 
products  during  the  consent  order 
period.  In  the  Appendix  to  this  Decision, 
we  set  forth  a  suggested  application 
format  which  may  be  used  by  all 
applicants.  Gasoline  retailer  applicants 
using  the  suggested  form  must  file  a 
separate  form  for  each  gasoline  station 
for  which  a  refund  is  requested.  All 
applicants  using  the  suggested  form 
must  file  a  separate  form  for  each 
product  for  which  a  refund  is  requested. 
We  will  accept  all  applications  Oiat 
contain  the  information  necessary  to 
process  a  claim,  whether  or  not  the 
suggested  form  is  used.  For  those 
claimants  not  using  the  suggested  form, 
the  information  that  must  be  included  in 
an  application  is  set  forth  below. 

1.  An  application  for  refund  must  be 
printed  or  typed,  signed  by  the 
applicant,  and  specify  that  it  pertains  to 
the  Getty  Oil  Company  Special  Refund 
Proceeding,  Case  No.  HEF-0209. 

2.  Each  applicant  should  furnish  its 
name,  street  or  post  office  address,  and 
its  telephone  number.  If  the  applicant  is 
a  business  firm,  it  should  furnish  all 
other  names  under  which  it  operated 
during  the  period  for  which  the  claim  is 
being  filed. 

3.  Each  applicant  should  specify  how 
it  used  the  product — i.e.,  whether  it  was 
a  refiner,  reseller,  retailer  or  an  end 
user. 

4.  Each  applicant  must  submit  a 
monthly  purchase  schedule  for  Getty 
purchases  during  the  consent  order 
period,  August  19, 1973  through 
December  31, 1978. 

5.  If  an  apphcant  purchased  Getty 
refined  products  from  a  reseller,  it  must 
establish  its  basis  for  belief  that  the 
product  originated  with  Getty  and 
identify  the  reseller  irova  whom  the 
product  was  purchased.  Indirect 
purchasers  who  either  fall  within  a  class 
of  applicant  whose  injury  is  presumed, 
or  who  can  prove  injury,  may  be  eligible 
for  a  refund  if  the  reseller  of  Getty 
products  passed  through  the  alleged 
Getty  overcharges  to  its  own  customers. 

6.  The  application  for  refund  should 
contain  the  name,  address,  and 
telephone  number  of  the  person  who 
prepared  the  application.  If  the  preparer 


was  someone  other  than  the  applicant, 
the  applicant  should  furnish  us  with  the 
name  and  telephone  number  of  a 
contact  person  familiar  with  the  facts 
set  forth  in  the  application  who  we  may 
contact  for  additional  information 
concerning  the  application.  Unless 
otherwise  specified,  the  refund  check 
will  be  issued  to  the  preparer. 

7.  Each  applicant  must  indicate 
whether  it  or  a  related  firm  has 
authorized  any  individual  to  file  any 
other  refund  application  in  the  Getty 
refund  proceeding  on  its  behalf,  and  if 
so  attach  an  explanation. 

8.  If  the  applicant  is  affiliated  or 
associated  with  Getty  in  any  manner,  it 
must  so  indicate  and  provide 
information  explaining  the  nature  of  its 
relationship  with  the  consent  order  firm, 

9.  If  the  applicant  has  been  involved 
in  enforcement  proceedings  brought  by 
the  DOE.  it  must  provide  a  summary  of 
the  present  status  of  the  proceeding,  or 
if  the  matter  is  no  longer  pending,  it 
must  indicate  how  the  proceeding  was 
resolved. 

10.  If  the  applicant  is  a  firm  which  did 
not  actually  purchase  gasoline  from 
Getty  but  is  a  successor  to  a  Getty 
customer,  the  applicant  must  provide 
evidence  establishing  that  it,  rather  than 
Getty's  former  customer,  is  entitled  to  a 
refund. 

11.  Each  application  must  include  the 
following  statement:  "1  swear  (or  afiirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

12.  All  applications  for  refund  must  be 
filed  in  dupUcate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  on  the  first  page  of  its 
application  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

13.  Applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 

14.  Applications  must  be  filed  no  later 
than  June  30, 1987.  All  applications  for 
refund  received  within  the  time  limit 
specified  will  be  processed  pursuant  to 
10  CFR  205.284  and  the  procedures  set 
forth  in  this  Decision  and  Order. 
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It  Is  Therefore  Ordered  That: 

(1)  ApplJcatioiu  for  Refunds  from  the 
fund  remitted  to  the  Department  of 
Energy  by  Getty  Oil  Company  pursuant 
to  the  consent  order  executed  on 
December  3, 1979,  may  now  be  filed. 

(2)  All  appUcations  must  be  filed  no 
later  than  June  3a  1987. 

Dated:  October  24, 1986. 
George  E  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

BNJ  MO  COW  MW-01-« 
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APPENDIX 


RFi65- 


Suggested  Format  for 
Application  for  Getty  Refxmd— HEF-02Q9 

(Separate  Application  for  Each  Product  Please) 


iXJE  Use  Only 


Name  of  applicant  firm 
during  refund  period: 

Address  during  refund 
period  (August  19,  1973 
—December  31,  1978) 


To  whom  should  refund 
check  be  made  out? 

Address  to  which 
check  should  be 
sent: 


4. 


5. 


Contact  Person: 
Telephone: 

(a)  Type  of  applicant: 


Gas  Station    Consumer 


umer  (please  specify  the  nature  ot   your  business) 

your  firm^°and"lf  l!!iR!f:r''^i^f^  ^"^  ^^  ^^^^^  "^^"^  requested  by 
$5?Soo,  do  yoi  elect  ^1  ^^'^^^^  on  Getty/Skelly  products  exceeds 
caicSiking  your  reliSd^       level-of-distribution  presumption  for 


Yes 


No 


(a)  Total  gallonage  for  which  refund  is 
requested  (from  page  3) 


(b)  Product  (e.g.,  motor  gasoline,  diesel):  

Was  the  product  you  bought  Getty/Skelly-branded? 


Yes 


No 
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Wfere  you  supplied  by  Getty/Skelly  directly? 


Yes 


No 


If  yes,  provide  Getty/Skelly  customer  number  here: 


If  no  to  Items  4  and  5,  attach  an  explanation  of  why  you  believe  the 
product  was  sold  by  Getty/Skelly. 

Name  of  your  immediate  suppliers(s) 
during  refund  period: 


Address: 


Telephone : 


(. 


.) 


8.   Have  you  been  a  party  or  are  you  currently  a  party  in  a  DOE  enforcement 
action  or  private  Section  210  action?   If  yes,  attach  an  explanation. 


Yes 


No 


UM 


10. 


11, 


Bave  you  or  a  related  firm  filed  any  other  application  for  refund 
involving  any  Getty/Skelly  product?   If  yes,  attach  an  explanation. 


Yes 


No 


Have  you  or  a  related  firm  authorized  any  individual (s)  other  than 
those  identified  on  this  form  to  file  an  application  on  your  behalf? 
If  yes,  attach  an  explanation. 


I 


Yes 


No 


Were  you  a  consignee  agent?  (A  consignee  agent  distributed  products 
for  Getty/Skelly,  but  did  not  own  them.  Getty/Skelly  specified  the 
price,  and  gave  the  agent  a  commission. )         


Yes 


No 


I  swear  (or  affirm)  that  the  information  contained  in  this  application  and 
its  attachments  is  true  and  correct  to  the  best  of  my  knowledge  and  belief. 
I  understand  that  anyone  who  is  convicted  of  providing  false  information  to 
the  federal  government  may  be  subject  to  a  jail  sentence,  a  fine,  or  both, 
pursuant  to  18  U.S. C.  §  1001.  I  understand  that  the  information  contained 
in  this  application  is  sxibject  to  public  disclosure.  I  have  enclosed  a 
duplicate  of  this  entire  application  form  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 


Date 


Signature  of  Applicant 


Title 


Name  of  Applicant: 
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MONTHLY  PURCHASE  VOLUMES  OF 
1973      1974      1975 


1976 


1977 


1978 


January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 


******* 
******* 
******* 
******* 
******* 
******* 
******* 


Yearly 
Total 


GRAND  TOTAL  FOR  THIS  PRODUCT: 


GALLONS 


NOTE:   Refunds  will  be  computed  at  the  rate  of  $0.001526  per  gallon  dIus 
OF  DECONTROL^^  ^^   PURCHASES  OF  PRODUCT  AFTER  THAT  PRODUCT'S  DATE 


Product 

Naptha-Based  Jet  Fuel 

Naphthas 

Middle  Distillates 

Residual  Fuels 

Ethane  and  Asphalt 


Date 
Decontrolled 

October  1,  1976 
September  1,   1976 
July  1,  1976 
June  1,  1976 
April  1,  1974 


[FR  Doc.  86-25181  Filed  11-6-88;  8:45  am) 
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Part  VIII 


Environmental 
Protection  Agency 


40  CFR  Parts  260,  264,  and  270 
Hazardous  Waste  Management  System; 
Standards  for  Owners  and  Operators  of 
Miscellaneous  Units;  Proposed 
Rulemaking 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260. 264.  and  270 
[SW-FRL-3062-41 

Hatardotis  Waste  Management 
Syatam;  Standards  for  Owners  and 
Operators  of  Miscellaneous  Units 

iMICNCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 


;  The  Resource  Conservation 
and  Recovery  Act  (RCRA)  authorizes 
the  Environmental  Protection  Agency 
(EPA)  to  issue  standards  applicable  to 
owners  and  operators  of  hazardous 
waste  management  facilities.  Over  the 
past  several  years,  the  Agency  has 
promulgated  standards  for  specific  types 
of  treatment,  storage,  and  disposal  units 
including  containers,  tanks,  surface 
impoundments,  waste  piles,  land 
treatment  units,  landfills,  incinerators. 
underground  injection  wells,  and 
research,  development,  and 
demonstration  facilities.  However,  some 
hazardous  waste  management 
technologies  are  not  covered  by  the 
existing  permitting  standards.  Owners 
and  operators  of  facilities  utilizing  these 
technologies  cannot  obtain  the  RCRA 
permits  necessary  to  operate  these 
miscellaneous  units. 

To  fill  this  gap.  the  Agency  is  today 
proposing  a  new  set  of  standards,  under 
Subpart  X  of  Part  264.  that  is  applicable 
to  owners  and  operators  of  new  and 
existing  hazardous  waste  management 
units  not  covered  under  the  existing 
regulations.  This  will  enable  the  Agency, 
and  the  States  that  adopt  equivalent 
authorities,  to  issue  permits  to 
miscellaneous  waste  management  units. 
DATES:  The  Agency  will  accept 
comments  on  these  proposed  rules  on  or 
before  December  22. 1986. 
AOORCSS:  Send  original  comments  plus 
two  copies  to:  Docket  Clerk.  Office  of 
Solid  Waste  (WH-562].  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460. 
Comments  should  be  identified  as 
follows:  F-86-SPXP-FFFFF. 

The  public  docket  for  this  proposed 
rule  is  located  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding 
holidays.  Call  Mia  Zmud  at  475-9327  or 
Kate  Blow  at  382-4675  for  appointments. 
FOR  PURTHCR  INFORMATION  CONTACT: 
For  general  information  contact:  RCRA/ 
Superfund  Hotline.  O^ice  of  Solid 
Waste  (WH-563C),  U.S.  Environmental 


Protection  Agency,  401  M  Street  SW., 

Washington.  DC  20460.  telephone  (800) 

424-9346,  or  (202)  382-3000. 

For  questions  on  tlie  technical  aspects 
of  t/iis  proposed  rule  contact:  Ossi 
Meyn,  Land  Disposal  Branch,  Waste 
Management  Division,  Office  of  Solid 
Waste  (WH-585E).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460, 
telephone  (202)  382^654. 

SUPPLEMENTARY  MFORMATION: 

Preamble  Outline 

I.  Authority 

II.  Background 

A.  Development  of  the  HazardouB  Waste 
Regulatory  Program 

B.  Need  for  the  Proposed  Subpart  X 

C.  Consideration  of  Comments  Received  on 
the  July  26, 1982.  Preamble  Section  (47  FR 
32281) 

D.  Scope  of  Subpart  X 

1.  Units  Proposed  to  Be  Covered  under 
Subpart  X 

2.  Units  Not  Covered  under  Subpart  X  or 
Units  for  which  Subpart  X  Permits  Will 
Not  Be  Issued 

III.  Ahernative  Approaches  Considered 

A.  Design  and  Operating  Standards 

B.  Technical  Performance  Standards 

C.  Containment  Standards. 

D.  Facility-specific  Risk  Assessment 

E.  Environmental  Performance  Standards 

F.  Combination  of  Approaches 

IV.  The  Agency's  Proposed  Approach 

V.  Amendments  to  Part  260:  Definitions 

VI.  Amendments  to  Part  264;  The  Proposed 

Subpart  X  Regulations  for  Miscellaneous 
Units 

A.  §  264.600— Applicability 

B.  §  264.601 — Environmental  Performance 
Standards 

1.  Ground-Water  and  Subsurface 
Migration 

2.  Surface  water  and  Surface  Soils 

3.  Air 

C.  I  284.602— Monitoring,  Analysis. 
Inspection.  Response,  and  Reporting 

D.  §  264.603— Post-closure  Care 

VII.  Amendments  to  Part  270:  Permit 
Requirements 

A.  General  Permit  Requirements 

B.  Specific  Information  Requirements  for 
Miscellaneous  Units 

C.  Conforming  Changes 

VIII.  SoHcitation  of  Public  Comments 

IX.  Apphcability  to  State  Hazardous  Waste 

Management  I^ograms 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  on  State  Authorizations 

X.  Regulatory  Analyses 

A.  Executive  Orir  12291:  Regulatory 
Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

XI.  List  of  Subjects 

L  Authority         I 

These  proposed  rules  are  issued  under 
authority  of  sections  1006.  2002(a),  and 
3001  through  3013  of  the  Solid  Waste 
Disposal  Act  (SWDA),  as  amended  by 


the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).  as 
amended.  42  U.S.C.  6901  et  seq. 

II.  Background  | 

A.  Development  of  the  Hazardous 
Waste  Regulatory  Program 

Under  section  3004  of  RCRA,  the 
Environmental  Protection  Agency  (EPA) 
must  establish  such  standards, 
applicable  to  owners  and  operators  of 
hazardous  waste  management  facilities, 
as  may  be  necessary  to  protect  human 
health  and  the  environment.  These 
standards  estabhsh  the  duties  of  and 
provide  the  basis  for  Issuing  permits  to 
the  owners  and  operators  of  hazardous 
waste  treatment,  storage,  and  disposal 
facilities  under  section  3005  of  RCRA. 
The  Agency  has  promulgated  these 
regulations  in  stages.  On  May  19, 1980 
(45  FR  33221).  the  Agency  issued 
regulations  establishing  administrative 
requirements  for  certain  types  of 
hazardous  waste  management,  general 
provisions  for  facility  owners  and 
operators,  permitting  procedures  for 
hazardous  waste  management  facilities, 
and  procedures  for  state  program 
authorization.  On  January  12, 1981  (46 
FR  2802),  the  Agency  issued  regulations 
establishing  technical  standards  and 
permitting  requirements  for  certain 
storage  and  treatment  facihties.  On 
January  23, 1981  (46  FR  7678)  and  June 
24. 1982  (47  FR  27516)  the  Agency  issued 
technical  standards  for  hazardous  waste 
incinerators.  On  April  7, 1982  (47  FR 
15032)  and  April  16, 1982  (47  FR  16544). 
the  Agency  issued  regulations  for 
demonstrating  financial  responsibility. 
On  July  26. 1982  (47  FR  32274),  the 
Agency  promulgated  technical  and 
permitting  standards  for  new  and 
existing  treatment,  storage,  and  disposal 
facilities  on  land,  including  surface 
impoundments,  wasts  piles,  land 
treatment  units,  and  landfills.  On  July 
15. 1985  (50  FR  28702),  the  Agency 
amended  its  hazardous  waste 
management  rules  to  codify  several 
statutory  changes  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  These 
changes  included  revisions  to  the 
technical  requirements  for  land 
treatment,  storage,  and  disposal 
facilities,  revisions  to  the  permitting 
requirements  for  all  treatment,  storage, 
and  disposal  facilities,  and  limitations 
on  the  placement  of  hazardous  waste  in 
salt  dome  formations,  salt  bed 
formations,  underground  mines,  and 
caves.  In  addition,  th^se  amendments 
included  new  rules  that  allow  for  the 
permitting  of  certain  research, 
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development,  and  demonstration 
(RO&D)  facilities. 

The  Federal  rules  pertaining  to  the 
management  of  hazardous  waste  are 
codified  in  40  CFR  Parts  260  through  266, 
270,  271,  and  124.  In  brief.  Part  280 
contains  definitions;  Part  261  defines 
what  is  a  hazardous  waste;  and  Parts 
262  and  263  contain  generator  and 
transporter  requirements,  respectively. 
The  permitting  provisions  of  Uie  RCRA 
hazardous  waste  management  program 
are  structured  as  follows: 

1.  Part  264-^stablishes  permitting 
standards  for  facility  performance, 
design,  operation,  and  location.  These 
requirements  are  applied  through  RCRA 
permits  in  the  form  of  specific 
conditions.  Once  a  permit  is  issued,  an 
owner's  or  operator's  compliance  with 
the  conditions  of  the  permit  during  the 
permit's  term  will  constitute  compliance, 
for  purposes  of  enforcement,  with 
SubUtleCofRCRA. 

2.  Part  265— Establishes  interim 
standards  that  apply  to  all  existing 
facilities  that  have  notified  the  Agency 
of  their  regulated  activities,  as  required 
under  section  3010  of  RCRA.  These 
"interim  status"  standards  apply  until 
the  Agency  has  approved  or 
disapproved  issuance  of  a  final  RCRA 
permit  or  when  it  is  terminated  under 
the  HSWA  provision  for  loss  of  interim 
status.  The  provisions  of  Subpart  G  and 
H  still  apply,  however,  to  facilities  that 
have  lost  interim  status.  (49  FR  460M) 

3.  Part  270— Establishes  definitions 
and  basic  requirements  for  all  RCRA 
permits  administered  by  the  Agency.  It 
spells  out  in  detail  who  must  apply  for  a 
permit;  the  information  and  data 
necessary  in  permit  applications;  the 
general  conditions  that  must  be 
incorporated  into  permits;  the 
circumstances  under  which  permits  may 
be  revised,  reissued,  and  terminated; 
and  the  circumstances  under  whidi 
special  forms  of  permits  may  be  issued, 
among  other  requirements. 

4.  Part  271— Establishes  the 
requirements  for  final  authorization  of 
State  hazardous  waste  programs  to  be 
administered  in  lieu  of  die  Agency's 
program,  and  the  procedures  for  the 
Agency  approval,  revision,  and 
withdrawal  of  a  State  program.  It 
includes  specific  requirements  regarding 
permits  and  permit  applications  as 
administered  under  approved  State 
programs. 

5.  Part  124— Establishes  the 
procedures  to  be  followed  in  making 
permit  decisions  under  several  Agency 
permitting  programs  including  die  RCRA 
hazardous  waste  program.  It  specifies 
provisions  for  public  participation: 
consolidated  review  and  issuance  of 
two  or  more  permits  for  the  same  facility 
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or  activity;  compilation  of 
administrative  records:  the  effective 
dates  of  permits;  and  appeals  from 
permit  decisions  and  stays  of  contested 
conditions,  among  others. 

B.  Need  for  the  Proposed  Subpart  X 

Current  promulgated  regulations  in  40 
CFR  Part  264  and  other  Parts  regulate 
many  types  of  hazardous  waste 
management  units.  These  include: 
Containers,  tanks,  surface 
impoundments,  waste  piles,  land 
ti>eatment  units,  landfills,  and 
incinerators  under  specific  subparts  of 
Parts  264  and  265;  research 
development,  and  demonstration 
(RO&D)  facilities  under  Part  270:  and 
underground  injection  wells  in  the 
Underground  Injection  Contitil  (UIC) 
Program  under  die  Safe  Drinking  Water 
Act  in  40  CFR  Part  146. 

TTie  Agency  is  aware,  however,  that 
certain  hazardous  waste  management 
practices  and  certain  technologies 
(including  those  that  may  be  developed 
in  the  future)  do  not  fit  the  description  of 
any  of  the  units  covered  by  the  existing 
regulations.  For  example,  thermal 
treatment  of  hazardous  waste  in  units 
other  than  incinerators,  boilers,  or 
industrial  fiimaces  may  not  be  permitted 
because  such  units  are  not  now  covered 
by  Parts  264, 26S,  or  266.  This  means  that 
existing  units  of  these  types,  currendy 
regtdated  under  Part  265,  may  not 
receive  a  RCRA  permit.  Periiaps  more 
significandy,  new  units  may  not  be 
constructed.  The  Agency  has  received  a 
number  of  requests  for  standards  to 
allow  the  construction  of  new  hazardous 
waste  management  units  not  now 
covered  by  Part  264. 

Although  the  Agency  has  issued 
regulations  for  the  major  hazardous 
waste  management  technologies  and 
practices,  there  are  gaps  in  the  coverage 
of  die  regulations.  Subpart  X  vtrill  cover 
miscellaneous  units  and  will  essentially 
complete  the  coverage  of  hazardous 
waste  management  uruts.  For  existing 
units,  the  Agency  believes  that 
application  of  more  specific  Part  264 
standards  through  a  permit  may  provide 
better  protection.  Furthermore,  some 
types  of  new  units  that  cannot  now  be 
constructed  may  reduce  risks  to  human 
health  and  the  environment  from  the 
management  of  hazardous  waste. 
Therefore,  the  Agency  regards  today's 
proposal  as  a  step  towards  increasing 
the  protection  of  human  health  and  the 
environment,  while  also  allowing 
flexibility  for  technological  development 
and  innovations. 


C.  Consideration  of  Comments  Received 
on  the  July  26, 1982  Preamble  Section 
(47  FR  32281) 

In  the  preamble  to  the  )uly  26. 1982 
hazardous  waste  management 
regulations,  the  Agency  outlmed 
additional  regulatory  activities  that  the 
Agency  was  considering  under  40  CFR 
Part  264  to  improve  the  management  of 
hazardous  waste.  A  major  activity 
discussed  in  that  notice  was  the 
promulgation  of  standards  for  units  not 
then  covered  by  Part  264  regulations.  At 
that  time,  the  Agency  solicited 
comments  on  the  appropriate  approach 
for  standards  for  such  units.  The  Agency 
also  solicited  comments  on  what  types 
of  faciUties  were  in  existence,  or  likely 
to  come  into  existence,  that  were  not 
then  covered  by  Part  264  regulations. 

The  Agency  received  a  limited 
number  of  comments  in  regard  to  the 
July  26. 1982.  preamble  discussion. 
Several  respondents  indicated  that 
regulations  for  miscellaneous  units 
would  not  be  necessary  and  suggested 
that  such  units  could  easily  be  handled 
by  the  Director  of  the  hazardous  waste 
management  program  on  a  case-by-case 
permitting  basis  using  interim  standards 
under  40  CFR  Part  267.  Aldiough  die 
Agency  agrees  that  certain  portions  of 
Part  287  would  be  appropriate  for 
regulating  miscellaneous  units,  the  Part 
267  requirements  are  inappropriate 
because  they  were  limited  to  four 
specific  types  of  land  disposal  facilities 
(landfills,  surface  impoundments,  land 
treatment  units,  and  injection  wells).  In 
conti-ast  to  the  Part  267  rules.  Subpart  X 
will  not  be  limited  to  land  disposal 
units. 

In  addition,  the  Part  267  standards 
were  designed  to  be  temporary  to  allow 
for  the  permitting  under  interim  status  of 
new  land  disposal  facilities  while  final 
Part  264  standards  were  being 
developed.  The  Part  267  standards  for 
surface  impoundments,  land  treatment 
units,  and  landfills  were  superseded  by 
the  Part  264  standards  on  January  28, 
1983.  and  the  Part  267  standards 
applicable  to  Class  I  underground 
injection  wells  expired  on  February  13, 
1983.  At  present,  there  are  no  facilities 
diat  are  subject  to  the  Part  267 
standards. 

Several  respondents  favored  the 
development  of  a  new  subpart  for  units 
not  covered  under  the  existing  subparts 
of  Part  264,  but  urged  the  Agency  to 
develop  and  implement  hazardous 
waste  standards  on  an  industry-by- 
industry  basis  or  on  a  waste-by-waste 
basis  for  miscellaneous  waste 
management  units.  This  approach  would 
be  similar  to  that  used  in  developing 
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effluent  guideline*  under  the  Clean 
Water  Act  The  Agency  considered  the 
suggested  approach  but  decided  that 
development  of  industry-specific  or 
waste-speciRc  standards  would  be 
unnecessarily  resource-intensive  and 
could  result  in  standards  that  did  not 
cover  all  miscellaneous  units.  Further, 
the  commenters*  suggested  approach 
would  have  been  a  departure  from  the 
general  framework  of  the  Agency's 
current  hazardous  waste  regulatory 
program.  However,  at  some  future  time 
the  Agency  may  be  able  to  make  waste- 
specific  and  industry-specific 
modifications  to  the  regulations,  where 
appn^riate. 

D.  Scope  of  Subpart  X 

The  Agency  is  proposing  to  regulate 
units  that  are  not  in  any  way  covered  by 
a  subpart  under  Part  264  or  146w  For 
example,  units  that  do  not  fit  the 
deflnitions  of  any  of  the  units  covered 
by  the  standards  of  Part  264  or  146 
would  be  regulated  as  miscellaneous 
units.  Specifically,  if  a  new  type  of  unit 
was  developed  that  did  not  fit  tbe 
definition  of  tank,  container,  surface 
impoundment,  waste  pile,  land 
treatment  unit,  landfill  incinerator, 
boiler,  industrial  furaace  or  underground 
injection  well,  it  would  be  regulated 
under  Subpart  X.  An  example  of  such  a 
unit  may  be  a  thermal  treatment  unit, 
such  as  a  wet-air  oxidation  device,  that 
is  not  an  incinerator  or  other  Part  264 
unit.  Another  example  may  be  a  long- 
term  retrievable  storage  unit  that  is  not 
a  waste  pile,  landfill,  or  other  Part  264 
unit.  With  one  exception,  the  Agency  is 
not  considering  altering  the  jurisdiction 
of  any  other  subpart  in  Part  264  or  146 
and  they  will  remain  imaffected.  The 
exception  relates  to  some  types  of  units 
that  may  currently  fall  within  the 
definition  of  the  term  "landfill"  in 
S  260.10.  Under  existing  regulations, 
"landfill"  is  a  broad  category  including 
many  units  not  covered  under  other 
subparts  of  Part  264  or  146.  It  includes 
some,  but  not  all,  miscellaneous  units 
proposed  to  be  covered  by  this  rule.  The 
Agency  is  considering  amending  the 
definition  of  "landfill"  so  that  it 
excludes  these  miscellaneoas  units. 
Issues  pertaininq  to  the  redefinition  of 
the  terms  "landfill"  are  discussed  in 
Section  V  below. 

Subpart  X  will  not  supersede  or 
replace  any  specific  restrictions  on 
activities  contained  in  anodier  subpart 
or  provide  a  vehide  for  escaping  from 
those  restrictions.  For  example.  40  CFR 
264.175  provides  that  container  storage 
areas  must  have  a  secondary 
containment  system  to  drain  and 
remove  leakage.  Persons  who  do  not 
wish  to  nistall  a  secondary  containment 


system  may  not  evade  this  requirement 
for  a  container  storage  facility  by 
seeking  a  permit  under  Subpart  X. 

Likewise,  miscellaneous  units 
permitted  under  Subpart  X  that  are  also 
defined  as  "land  disposal"  under  the 
land  disposal  restriction  requirements  of 
Part  268  (see  proposed  rule  at  51  FR 
1602)  do  not  avoid  the  restrictions  on 
land  disposal  of  untreated  or  improperly 
treated  hazardous  waste.  For  example, 
although  the  use  of  an  undeiground 
mine,  cave,  or  formation  for  the 
placement  of  hazatious  waste  may, 
under  some  circuiastances,  be 
considered  a  miscellaneous  unit,  such  a 
unit  would  also  be  subject  to  the  Part 
268  land  disposal  restrictions  since  it  is 
defined  as  "land  disposal"  by  RCRA. 
Therefore,  any  hazardous  waste  placed 
into  a  miscellaneoiis  "land  disposal" 
unit  must  be  treated  prior  to  land 
disposal  in  compliance  with  a  treatment 
standard  promulgsted  under  Part  268 
unless  the  owner  or  operator 
demonstrates,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the  unit 
for  as  long  as  the  waste  remains 
hazardous.  The  remainder  of  this  section 
describes  units  that  are  proposed  to  be 
covered  under  Subpart  X  and  those  that 
are  not. 

1.  Units  Proposed  to  Be  Covered  Under 
Subpart  X 

Because  the  Agency  intends  Subpart 
X  to  cover  "miscellaneous"  units, 
including  future  technologies,  the 
Agency  cannot  provide  a  definitive  list 
of  the  units  that  will  be  covered  under 
the  subpart.  However,  tbe  Agency  is 
aware  of  several  types  of  units  that  may 
receive  permits  issued  under  Subpart  X. 

a.  Disposal  of  Hazardous  Waste 
Underground.  Under  certain 
circumstances,  e.g.,  in  underground 
mines  under  proper  geologic  conditions, 
persons  may  be  able  to  safely  and 
protectively  dispose  of  containerized 
hazardous  waste  or  bulk  non-liquid 
hazardous  waste.  To  the  extent  that 
these  activities  are  underground 
injection  in  a  weli  they  would  be 
covered  under  RCHA  by  the  UlC  permit- 
by-mle  (40  CFR  270.1(c)(l)(i)).  Placement 
in  underground  mines  that  is  not 
covered  by  a  UIC  permit  could  be 
subject  to  Subpart  X  standards. 

b.  Deactivated  Missile  Silos. 
Treatment  storage,  and  disposal  of 
hazardous  waste  in  deactivated  missile 
silos  that  are  not  tanks,  containers, 
underground  injection  wells,  or  landfills 
are  not  now  covered  under  Part  264 
standards.  Such  silos  would,  therefore, 
be  considered  mitcellaneous  units. 

c.  Thermal  Treatment  Units  Other 
Than  Incinerators.  A  number  of 


different  types  of  thertial  treatment 
units,  including  combustion  and 
noncombustion  types,  are  in  (q)eration 
today  and  have  potential  application  to 
hazardous  waste  treatment.  In  addition 
to  incinerators  and  boilers,  units 
employing  processes  such  as  molten-salt 
pyroljrsis,  calcination,  wet-air  oxidation, 
and  microwave  destruction  are 
classified  as  thermal  treatment  units.  In 
the  case  of  incinerators,  the  Agency  has 
determined  performanEe  capabilities 
and  has  established  rqgulations 
requiring  specific  levels  of  performance 
in  Subpart  O  of  Parts  284  and  265.  Many 
noncombustion-type  tbennal  treatment 
units  are  not  covered  inder  Part  264 
regulations  and  have  aot  yet  been 
evaluated  by  the  Agency  to  determine 
their  technological  capabilities.  Many  of 
these  units  have  not  yet  operated  on  a 
commercial  scale,  but  owners  of  some  of 
these  units  are  expected  to  seek  RCRA 
hazardous  waste  facility  permits  in  the 
future  for  commercial  operation.  Tlie 
criteria  of  Subpart  X  would  provide  an 
appropriate  basis  for  permitting  existing 
and  new  units  of  these  types. 

d.  Open  Burning/Open  Detonation  of 
Explosive  Wastes.  Hazardous  waste 
units  that  conduct  open  burning  or  open 
detonation  of  waste  explosives  (as 
defined  in  9  265.382]  are  other  tj^pes  of 
miscellaneous  units  covered  by  today's 
proposal.  These  units  are  neither  typical 
thermal  treatment  units,  nor  are  they 
incinerators.  The  Agency  promulgated 
interim  status  standards  applicable  to 
open  burning  and  open  detonation  units 
in  Subpart  P  of  Part  285  (S  265.382]  oa 
May  19, 1980  (45  FR  33251].  These 
standards  consist  primarily  of  an 
environmental  performance  standard 
and  a  table  of  minimnpi  safe  distances 
from  the  property  of  others  that  must  be 
maintained  when  waste  explosives  are 
disposed  of  by  open  burning  or  open 
detonation.  Because  such  units  are  not 
now  covered  by  Part  264,  permitting 
these  units  imder  Subpart  X  is 
appropriate. 

e.  Certain  Chemical  Physical  and 
Biological  Treatment  Units.  Hazaroous 
waste  manag«nent  units  diat  treat 
hazardous  waste  by  chemical,  i^ysical, 
or  biological  methods  in  other  than 
tanks,  surface  impoundments,  and  land 
treatment  units  during  interim  status  are 
covered  under  Subpart  Q  of  Part  28& 
However,  there  are  no  regulations  under 
Part  264  to  cover  existing  m  new  units  in 
this  category.  The  i»oposed  new 
Subpart  X  regnlationa  will,  therefore,  be 
used  to  regulate  these  units. 

/.  Disposal  into  or  am  Water.  It  is 
conceivable  that  an  owner  or  operator 
may  want  to  dispose  of  hazardoos 
waste  by  placing  sndi  wastes  into  or  on 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Proposed  Rules 


surface  water,  but  the  Agency  currently 
lacks  RCRA  standards  for  such  activity. 
Placement  of  hazardous  waste  into  or  on 
water  is  likely  to  be  an  industrial 
wastewater  point  source  discharge, 
subject  to  regulation  under  section  402 
of  the  Clean  Water  Act  and  subject  to 
permitting  under  that  Act.  As  such,  they 
are  not  "solid  wastes"  under  40  CFR 
261.4  (and.  therefore,  they  are  not 
"hazardous  wastes"  regulated  under  the 
RCRA  regulations).  Ocean  disposal  of 
hazardous  waste  and  related  operations 
are  covered  by  a  RCRA  permit-by-rule 
(40  CFR  270.1(c)(l)(iii)).  However,  there 
may  be  some  water  disposal  activities 
that  are  not  covered  by  the  exclusion  or 
the  permit-by-rule.  Subpart  X  could  be 
appropriate  for  such  activities,  if  they 
can  be  conducted  in  a  manner  that  is 
protective  of  human  health  and  the 
environment. 

g.  Research  in  Miscellaneous  Units. 
Like  other  subparts  of  Part  264.  Subpart 
X  could  also  apply  to  research  in 
miscellaneous  units.  At  present, 
research  and  development  on  processes 
or  units  covered  under  Part  264  (e.g.. 
research  on  an  experimental  process  in 
a  standard  tank  or  in  an  innovative 
tank)  may  be  permitted,  assuming  that 
the  experimental  process  or  tank  design 
was  not  so  different  as  to  render  Part 
264  standards  inapplicable. 
Alternatively,  the  process  or  unit  could 
be  eligible  for  a  permit  under  the 
Agency's  new  research  authority  under 
40  CFR  270.65.  The  Agency  believes  that 
persons  who  want  to  conduct  research 
in  a  unit  not  now  covered  by  Part  264 
standards,  but  who  do  not  wsh  to  be 
bound  by  the  limitations  of  a  permit 
issued  under  S  270.65  (e.g..  a  shorter 
permit  term),  may  find  Subpart  X  an 
attractive  alternative. 

2.  Units  Not  Covered  Under  Subpart  X 
or  Units  for  Which  Subpart  X  Permits 
Will  Not  Be  Issued 

a.  Treatment.  Storage,  and  Disposal  in 
Units  Currently  Regulated  Under  Parts 
264  and  146.  Under  today's  proposal, 
treatment,  storage,  or  disposal  in  units 
now  regulated  under  Part  264  or  146 
could  not  be  permitted  under  Subpart  X. 
Instead,  these  units  must  be  permitted 
using  the  standards  established  under 
the  applicable  subparts  of  Part  264  or 
146,  For  example,  placement  of 
hazardous  waste  in  a  tank  or  surface 
impoundment  for  treatment  is  covered 
under  Subpart  J  or  K.  respectively,  and 
must  be  permitted  using  those 
standards.  In  the  future,  however,  the 
Agency  may  consider  and  apply,  using 
the  authority  of  section  3005(c)(3),  the 
criteria  for  protection  of  human  health 
and  the  environment  contained  in 
Subpart  X  in  addition  to  the  Subparts  J 
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and  K  requirements  when  issuing  a 
permit  for  the  treatment  of  hazardous 
waste  in  a  tank  or  surface 
impoundment;  that  is.  in  issuing  a 
Subpart  I  or  K  permit,  the  Regional 
Administrator  (or  State  Director)  may 
impose  permit  conditions  on  treatment 
activities  based  on  the  criteria  for 
protection  of  himian  health  and  the 
environment  proposed  today.  Similariy, 
the  Agency  may  use  its  section 
3005(c)(3)  authority  to  apply  these 
criteria  in  issuing  permits  for  other  types 
of  treatment  facilities. 

b.  Open  Burning  of  Non-Explosive 
Hazardous  Waste.  Althou^,  by  its 
terms.  Subpart  X  applies  to  all  units  not 
covered  under  Part  264,  including  open 
burning  and  open  detonation  of  non- 
explosive  hazardous  waste,  the  Agency 
believes  that  open  burning  of  such 
waste  cannot  be  conducted  in  a  manner 
that  is  protective  of  human  health  and 
the  environment.  The  Agency  made  this 
finding  in  1980  in  promulgating  the 
general  ban  on  open  burning  of  non- 
explosive  hazardous  waste  (40  CFR 
265.382),  and  has  no  new  information  to 
suggest  that  its  conclusion  should  be 
revised.  "Hie  Agency,  therefore,  intends 
to  deny  any  permit  applications  it 
receives  under  Subpart  X  for  such 
activities. 

c.  Units  Excluded  from  Permitting 
Under  Ports  264  and  270.  Certain  units 
are  specifically  excluded  from 
permitting  under  the  Part  264  and  Part 
270  standards.  For  example,  publicly 
owned  treatment  works  and  ocean 
disposal  activities  are  not  permitted 
under  Part  264  standards  as  they  are 
covered  by  permits-by-rule  (see  40  CFR 
264.1  (c)  and  (e)).  Another  example  is 
operation  of  a  waste  water  treatment 
unit  (40  CFR  264.1(g)(6)).  These  units 
continue  to  be  excluded  ftx)m  Part  264 
standards  and  would  not  be  subject  to 
other  subparts  of  Part  264.  including 
Subpart  X. 

The  Agency  requests  comment  on  the 
scope  of  Subpart  X  and  the  types  of 
activities  and  units  that  should  be 
permitted  under  Subpart  X. 

in.  Alternative  Approaches  Considered 

In  developing  Subpart  X  for 
miscellaneous  waste  management  units, 
the  Agency  examined  six  alternative 
regulatory  approaches.  These  included 
design  and  operating  standards, 
technical  performance  standards. 
c(Hitainment  standards,  facility-specific 
risk  assessment,  enviroiunental 
performance  standards,  and  a 
combination  of  these  alternatives. 

A.  Design  and  Operating  Standards 

Design  and  operating  standards  would 
require  installation  of  specific  eguipment 


or  use  of  particular  processes.  A  major 
advantage  of  specific  design  and 
operating  requirements  is  that  they 
clearly  define  for  the  regulated 
community  what  is  required  for  a 
specific  type  of  waste  management  unit. 
However,  this  approach  for  Subpart  X 
would  require  significant  Agency  time 
and  resources  and  might  omit  newly 
developing  technologies.  To  some 
extent,  design  and  operating 
requirements  tend  to  restrict  and  stifle 
technological  advances  and  innovations. 
Because  of  these  disadvantages,  the 
Agency  has  decided  not  to  propose 
specific  design  and  operating  standards 
for  Subpart  X.  However,  as  the  Agency's 
understanding  of  the  technology, 
efficiency,  and  safety  of  each  of  the 
various  classes  of  hazardous  waste 
management  units  improves,  and  as 
some  methods  become  widely  utilized 
and  accepted,  the  Agency  may  examine 
the  possibility  of  using  specific  design  or 
operating  requirements  for  certain 
classes  of  these  units. 

B.  Technical  Performance  Standards 

This  regulatory  approach  would 
involve  the  establishment  of  specific 
engineering  objectives  and  allow  the 
permit  applicant  to  develop  a  design  or 
set  of  practices  to  achieve  the  objective. 
This  approach  would  allow  somewhat 
greater  permitting  flexibility  and  require 
fewer  Agency  resources  than  design  and 
operating  standards,  however,  it  is  likely 
that  some  new  technologies  could  not  be 
permitted  under  this  approach  because 
of  the  specificity  of  the  engineering 
objectives. 

C.  Containment  Standards 

Another  approach  the  Agency 
considered  was  the  development  of 
performance  standards  that  would 
require  containment  of  hazardous  waste 
within  certain  boundaries.  A  regulation 
based  upon  containment  could  specify  a 
period  of  time  within  which  hazardous 
constituents  could  not  be  released  from 
a  waste  management  unit  into  the 
surrounding  environment.  The  goal  of 
this  standard  is  the  containment  of 
hazardous  wastes  within  a  confined 
area  for  a  finite  time.  While  such  an 
approach  may  prevent  environmental 
contamination  under  some 
hydrogeological  conditions,  the  Agency 
is  concerned  that  it  may  only  delay 
contamination  in  others.  In  addition, 
total  contairunent  in  all  media  may  not 
always  be  necessary  to  protect  human 
health  and  the  environment.  The  use  of 
this  regulatory  approach  would  be 
difficult,  because  of  the  variety  of  waste 
management  units  to  be  regulated  under 
the  proposed  subpart;  the  problems  of 


defining  surface  and  subsurface 
boundaries  in  a  general  rule  thai  is 
applicable  to  all  miscellaneous  units 
(e.g.,  some  thennal  treatment  units  and 
deep  mine  excavations):  and 
controversy  over  appropriate  time 
periods.  Therefore,  the  Agency  is  not 
proposing  to  use  containment  standards, 
alone:  however,  some  permits  issued 
under  today's  proposal  may  indeed  be 
based  on  containment  and  include 
containment  design  and  operation 
features  such  as  liners,  barriers,  or  a 
combination  of  containment  features 
and  geological  siting  considerations. 

D.  Facility-specific  Risk  Assessment 

The  Agency's  evolving  policy  is  to 
assess  more  explicitly  the  risks  involved 
in  its  decisions — both  regulatory  and 
permitting.  TTie  Agency  believes  that  the 
unique  character  and  small  number  of 
miscellaneous  units  makes  them 
excellent  candidates  for  facility-specific 
risk  assessments.  Miscellaneous  units 
may  pose  unique  combinations  of 
wastes,  location,  and  technology  that 
are  not  addressed  by  our  existing 
regulations. 

Under  this  regulatory  approach  the 
permit  applicant  would  be  required  to 
perform  fote  and  transport  analyses  and 
human  health  and  environmental  risk 
assessments  based  on  the  RCRA  goal  of 
protecting  human  health  and  the 
environment.  The  permit  writer  would 
determine  the  design  and  operating 
standards  necessary  to  address  the 
major  risks  identified  at  the  site-speciRc 
unit. 

Since  the  cost  of  such  a  risk  analysis 
could  be  extremely  high,  the  Agency  is 
seeking  detailed  comments  on  the 
appropriate  extensiveness  of  such  an 
analysis.  Approaches  to  risk  analysis 
could  be  similar  to  the  Exposure 
Assessments  re(|uired  under  section 
3019  of  RCRA.  to  the  demonstrations 
required  for  Alternate  Concentration 
Limits  (ACL)  under  Sobpart  F  of  Part 
264.  or  the  petition  process  for  variances 
from  land  disposal  bans,  as  proposed  in 
the  FedanI  Ragiatat  on  January  14. 1986 
(51  FR  1759). 

E.  Environmental  Performance 
Standards 

Such  perftmnance  standards  seek  to 
set  either  numerical  health  and 
environmental  standards  or  non- 
numerical  performance  requirements. 
These  standards  may  take  the  form  of 
numerical  expoaure  specifications  (such 
as  the  allowable  concentration  of  a 
chemical  at  die  points  of  human 
exposure),  pollutant  limits  in 
environmental  media  (that  is. 
concentrations  of  diemicals  permitted  to 
be  released  to  the  environment),  or 


general  objectives  or  goals  to  serve  as  a 
guide  for  protecting  human  health  and 
the  environment. 

F.  Combination  of  Approaches 

This  approach  w*uld  combine  the 
appropriate  elements  of  all  five 
previously  discussed  alternatives,  and 
apply  them  on  a  case-by-case  basis.  The 
miscellaneous  units  would  be  located, 
designed,  constructed,  operated, 
maintained,  and  closed  in  a  manner  that 
would  assure  protection  of  human 
health  and  the  environment  throu^  the 
prevention  of  any  releases  that  may 
have  adverse  effects  on  ground-water 
quality,  surface-water  quality,  air 
quality,  and  on  the  surface  or  subsurface 
environment  in  the  area  surrounding  the 
miscellaneous  unit. 

In  the  permitting  process,  selected 
features  of  design  and  operating, 
technical  performance,  containment, 
and  environmental  performance 
standards,  as  well  as  the  risk-based 
approach,  may  be  specified  so  that  the 
overall  objective  of  the  protection  of 
human  health  and  the  environment  is 
satisfied.  For  example,  for  some  units, 
liners  may  be  specified  in  addition  to 
limits  on  the  concentrations  of 
chemicals  to  be  released  to  the 
environment  on  the  basis  of  risk. 
Appropriate  models  may  be  used  in 
some  cases  for  such  determinations. 

IV.  The  Agency's  Ptoposed  Approach 

After  evaluating  various  alternatives, 
the  Agency  has  decided  to  propose 
regulations  for  misoellaneous  units 
based  upon  the  last  approach  described 
above:  A  combination  of  the  above- 
discussed  regulatory  alternatives.  Such 
standards  would  provide  performance 
objectives  for  protecting  human  health 
and  the  environmeat  and  guide 
evaluation  of  permit  applications.  The 
performance  objectives  require  permit 
applicants  to  evaluate  potential 
environmental  in^Mcts  of  their  facility, 
and  demonstrate  that  the  ground  water, 
surface  water,  air,  and  the  surface  and 
subsurface  enviromients  will  not  be 
contaminated  to  the  point  of  causing 
adverse  effects  on  kuman  health  or  the 
environment  As  understanding  of  a 
particular  hazardoits  waste  management 
technology  improvas.  the  Agency  may 
refine  its  regulations  by  issuing  specific 
design  and  operating  standards  for  a 
particular  type  of  a  unit  For  example. 
the  Agency  may  devdop  certain 
operating  requirements  for  open  burning 
and  open  detonation  units,  if  the 
knowledge  and  experience  with  these 
units  can  be  developed  into  unit-specific 
standards. 

In  addition,  in  the  permit  development 
and  review  process^  specific  design. 


operation,  monitoring,  or  performance 
requirements  may  be  inrioded  in  the 
permit.  Applicability  of  these 
requirements  will  be  determined  on  a 
case-by-case  basis  and  the  rationale  for 
their  af^icability  will  be  provided  in 
each  permit.  In  certain  cases,  the  design 
and  operation  of  a  Subpart  X  unit  may 
resemble  that  of  a  specific  type  of  imit 
now  regulated  under  RCRA  (e.g.,  an 
incinerator).  To  the  extent  that  they  are 
applicable,  the  requirements  under  the 
existing  unit-specific  si^art  (e.g..  Part 
264,  Subpart  O,  Incinerators)  will  be 
applied  to  the  unit  through  the  permit. 

The  regulatory  scheme  proposed  by 
the  Agency  offers  several  distinct 
advantages.  First,  it  allows  the  Agency 
to  address  a  full  range  of  environmental 
issues  raised  by  a  particular  waste 
management  situation  without  waiting 
to  establish  specific  design  and 
operating  conditions  or  other  standards. 
By  identifying  a  set  of  general 
environmental  objectives  and  specific 
factors  to  be  considered,  the  Agency 
allows  development  of  permits  that  are 
responsive  to  various  ground-water, 
surface-water,  and  air  quality  concerns 
as  well  as  complex  natural  processes  in 
the  surface  and  subsurface 
environments  that  may  arise  at  each 
site.  Second,  general  standards  allow 
more  fiexibility  in  addressing  the  range 
of  potential  human  health  and 
environmental  effects  presented  by 
various  types  of  waste  management 
units  than  an  approach  that  relies  on 
specific  design  and  operating  standards. 
A  particular  design  or  operating 
requirement  may  be  inappropriate  due 
to  the  special  nature  of  a  miscellaneous 
waste  management  unit  More 
importantly,  such  requirements  may  not 
be  stringent  enough  in  some  cases  to 
protect  human  health  and  the 
environment  or  may  result  in 
unnecessary  over-contnrf  in  other  cases. 
Environmental  performence  standaitis 
allow  the  permit-issuing  authority  to 
tailor  each  permit  to  the  perticiilar 
circumstances  and  ri^e  presented  by  a 
particular  misceUaneoiB  wasie 
management  unit  base4  on  tiw  nature  of 
the  tedmology  and  waate  matmaU  and 
site  location  or  hydrogEolc^ic 
characteristics. 

In  evaluating  all  relevant  health  and 
environmental  impacts  htm  a 
miscellaneous  unit,  the  Agen^  will  be 
able  to  ensore  that  the  activities  at  the 
unit  will  protect  homan  health  and  the 
environment  It  is  possible  that  tfie 
Agency  may  condade  that  the 
management  of  basardtfos  waste  in  a 
particular  unit  wiU  not  adequatdy 
protect  human  lieahh  and  the 
environment.  In  that  case,  tfie  Agency 
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will  iuue  a  notice  of  intent  to  dmy  a 
Subpart  X  permit,  explaining  the 
reasons  in  detail.  Permit  procedures, 
including  procedures  for  denying  a 
permit,  are  covered  by  40  CFR  Part  124. 

The  major  disadvantage  of  the 
proposed  approach  is  that  the  bulk  of 
the  design,  construction,  operation, 
monitoring,  and  closure  specifications 
will  be  developed  and  specified  through 
the  permit  process.  As  discussed  above, 
the  Agency  will  review  and  adopt  or 
modify  relevant  requirements  fcom 
Subparts  I  through  O  of  Part  284,  as 
appropriate.  As  pennitting  or  research 
experience  and  knowledge  is  gained,  the 
Agency  also  plans  to  devel<v  guidances 
for  specific  types  of  facilities  (e.g..  the 
Agency  plans  to  issue  guidance  on  open 
burning  and  open  detonatioQ  of  certain 
wastes,  and  on  emplacement  of  wastes 
in  certain  massive  geologic  formations 
such  as  salt  domes). 

When  units  are  permitted  under 
Subpart  X  of  Part  284,  the  Agency  also 
proposes  to  require  compliance  with 
Subparts  A  through  H,  except  Subpart  F. 
for  all  units.  Each  ai^licant  %vill  be 
required  to  address  ^e  requirements  of 
general  facility  standards,  preparedness 
and  prevention,  omtingency  plan  and 
emeigency  procedures,  the  manifest 
system,  recordkeeping  and  reporting, 
closure  and  post-dosure,  and  financial 
requirements.  Comprehenaive  ground- 
water monitoring  tuider  Sul^Nut  F  may 
not  be  neceesny  for  aU  types  ef  Subiwrt 
X  units.  Applicants  should  address  the 
potential  for  ground-water 
contamination.  Where  sudi 
contamination  is  possible,  the  applicant 
must  comply  with  the  requirements  of 
Subpart  F.  The  applicant  must 
demonstrate  that  the  hazardous  waste 
management  unit's  locatioo,  des^ 
construction,  operation,  monitoring. 
maintenance,  and  doeure  enable  the 
unit  to  meet  ^  performance  standards. 
In  this  way.  the  permit  applicant  will 
demonstrate  that  the  unit  ivill  be 
protective  of  human  health  and  the 
environment  In  addition,  the  Director 
has  discretion  to  determine  which  other 
subparts  are  generally  appUoiUe  to  a 
particular  miscellaneous  unit  (e.g.. 
Subpart )  for  tank-like  units). 

The  Agency  is  developing  other 
regulations  that  will  affect  permitting 
under  Subpart  X  and  other  Subparts  of 
Part  264.  These  include  die  land  di^xMal 
ban  regulations  under  section^004  (b) 
through  (m)  (discussed  earlier)  cmd  tiw 
corrective  action  requirements  of 
section  3004  (u)  and  (v)  of  HSWA.  The 
corrective  action  requirements  apply  to 
permitting  Subpart  X  units  by  law. 
Because  the  corrective  action 
requirements  are  broadly  applicable  and 
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because  miscellaneous  units  do  not 
appear  to  present  unique  facton  for 
implementation  of  these  new 
regulations,  the  Agency  expects  that 
corrective  action  requirmnente  will 
apply  to  Subpart  X  units  and  facilities  in 
the  same  manner  that  they  apply  to 
other  units  and  facilities. 

The  Agency  seeks  comments  on  the 
proposed  permit  procedure  and  on  the 
type  of  information  that  applicants  must 
submit.  The  Agency  also  seeks 
comments  on  the  type  of  guidance  that 
would  be  beneficial  to  the  permit 
applicant  and  the  permit  writer.  The 
Regional  Administrator  would  be 
responsible  for  issuing  die  permit  The 
Agency  would  establish  a  special 
headquartere  group  to  review  initially 
the  small  number  of  highly  technical 
applications  likely  to  result  Hie  review 
group  would  include  specialists  from 
headquarters,  EPA  laboratories. 
Regions,  and  States.  The  review  process 
provides  for  a  close  consultation  with 
the  Regions  and  the  States.  There  would 
also  be  special  training  courses  for  the 
permit  writes  in  the  Regions  and  States. 
The  Agency  beUeves  that  diis  is  the 
most  efficient  way  to  use  its  own  scarce, 
specialized  personnel 

V.  Amendments  to  Part  260:  Definitions 

The  Agency  is  proposing  the  addition 
of  one  definiticm,  "miscellaneous  unit", 
and  requesting  ccmments  on  the 
revision  ai  the  existing  definition  of 
"lamUai"  in  %  260.10. 

The  Agency  uses  the  term 
"miscellaneous  unit"  in  the  proposed 
regulation  to  rdier  to  hazardous  waste 
managesoent  units  used  to  treat  store,  or 
dispose  of  hazardous  waste  diat  do  not 
fit  the  current  definitions  of  container, 
tank,  surface  impoundment  waste  pile, 
land  treatment  unit  landfill,  incinerator, 
boiler,  industrial  furnace,  or 
underground  injection  well 

The  Agency  is  also  requesting 
comments  on  its  proposal  to  clarify  the 
definition  of  a  landfill.  The  Agency  is 
today  proposing  to  amend  the  debiition 
of  landfill  but  is  not  today  publishing  a 
new  proposed  definition  as  regulatory 
language.  As  explained  below,  ^le 
amendment  of  the  definition  will  be 
complicated,  and  the  Agency  is  inviting 
comment  on  how  the  definition  may  be 
changed  to  reflect  the  ideas  and  goals 
discussedin  this  section.  In  section 
264.10,  the  definition  of  a  landfill 
constitutes  a  catch-ell  category  for 
certain  units  that  do  not  fit  within  die 
definiti<m  of  other  land  di^msal  units. 
Landfill  "means  a  disposal  facility  or 
part  of  a  facility  w^iere  hazardous  waste 
is  placed  in  or  on  land  and  which  is  not 
a  land  treatment  facility,  a  surface 
impoundment,  or  an  injection  well."  (40 


CFR  260.10).  Because  the  Agency 
intends  Subpart  X  to  apply  to 
miscellaneous  units  and  not  Subpart  N, 
the  Agency  is  today  proposing  to 
redefine  "landfills"  to  apply  to  a 
discrete  category  of  units.  Miscellaneous 
units  will  therefore,  become  the  "catch- 
all category". 

Redefining  landfill  is  complicated  by 
the  fact  diat  Parts  264  and  265  have 
different  applicability.  Like  Part  284, 
Part  285  provides  standards  for  certain 
units  that  are  relatively  narrowly 
defined  (e.g..  tanks,  containers,  surface 
impoundments,  and  incinerators). 
However,  Part  265  also  conUins 
standards  for  three  categories  of  units 
that  cover  a  wide  variety  of  hazardous 
waste  technologies.  Thermal  treatment 
standards  (Subpart  P  of  Part  285)  cover 
units  that  thermally  treat  hazardous 
waste  in  devices  other  than  incinerators. 
Subpart  Q  of  Part  285  covers  chemical 
physical,  or  biological  treatinent  in  units 
other  than  tanks,  surface  impoundments, 
and  land  treatment  facilities.  Subpart  N 
of  Part  265  covers  landfills  (a  broad 
term).  Subparts  N.  P.  and  Q,  therefore, 
serve  as  catch-all  categories  for  Part  265. 
By  contrast  Part  284  does  not  contain 
Subparts  equivalent  to  P  and  Q;  only 
Subpart  N  (Part  264)  is  a  broad  category, 
due  to  the  definition  of  landfill. 
Therefore,  one  goal  of  the  redefinition  of 
landfill  is  to  ensure  that  in  Part  264, 
Subpart  X  and  not  Subpart  N  will  apply 
to  units  that  are  now  covered  in  Part  265 
by  Sul^Mrts  P  and  Q.  In  oUier  words, 
when  an  interim  status  unit  now 
covered  by  Subparts  P  and  Q  is  to 
receive  a  Part  284  permit  it  should  be 
governed  by  the  permitting  standards  of 
Subpart  X,  and  not  by  those  that  apply 
to  landfills. 

A  second,  complementary  goal  in 
redefining  "landfill"  is  to  ensure  that 
landfills,  as  generally  conceived,  remain 
covered  by  Subpart  N  of  Part  264  and 
are  not  inadvertentiy  subjected  to 
Subpart  X  standards.  Landfills  must 
remain  subject  to  the  standards  of 
Subpart  N  for  two  practical  reasons. 
First  the  Agency  promulgated  the 
Subpart  N  standards  specifically  for 
landfills  and  believes  that  these 
standards  are  most  appropriate  for  these 
units.  Second,  a  change  in  the  applicable 
standards  would  create  significant  and 
uimecessary  administrative  burdens  for 
those  persons  who  are  in  the  process  of 
writirig  a  permit  or  who  are  preparing  a 
permit  application,  or  those  persons  who 
have  ah«ady  received  a  landfill  permit. 

Today,  the  Agency  is  proposing  to 
redefine  "landfill,"  consistent  with  the 
goals  outlined  above,  in  order  to  identify 
more  precisely  the  types  of  waste 
management  practices  included  within 
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this  category.  Instead  of  proposing 
specific  regulatory  language,  the  Agency 
is  presenting  several  elements  that 
would  limit  the  existing  definition  of 
"landfill."  Any  or  all  of  these 
alternatives  could  be  added  to  the 
existing  definition  in  order  to  make  it 
more  specific. 

First,  landfills  generally  use  earthen 
materials  for  support.  This  characteristic 
distinguishes  landfills  from  tanks,  which 
are  constructed  primarily  of  non-earthen 
materials. 

Second,  landfills  are  used  for 
disposal,  rather  than  for  treatment. 
Landfills  should  be  distinguished  from 
other,  specialized  types  of  waste 
management  processes  that  are  defined 
primarily  by  the  type  of  treatment  they 
provide,  such  as  thermal  treatment.  The 
Agency  realizes  that  the  term 
"primarily"  is  not  precise  and  could 
require  that  case-by-case  judgments  be 
made  as  to  whether  a  particular  unit 
should  be  viewed  as  a  landfill. 
However,  it  would  not  be  accurate  to 
state  that  landfills  are  used  only  for 
disposal  and  not  for  treatment,  in  as 
much  as  the  broad  definition  of 
"treatment"  includes  many  activities 
that  could  take  place  in  a  landfill. 

Third,  landfills  are  used  primarily  to 
contain  the  waste  placed  in  them.  This 
distinguishes  landfills  from  land 
treatment  units  and  other  treatment 
technologies  (such  as  open  burning)  in 
which  the  wastes  are  not  usually 
contained  in  a  unit.  However,  one 
concern  the  Agency  has  regarding  the 
concept  of  "containment"  is  that  an 
owner  or  operator  who  wishes  to  avoid 
the  technical  requirements  for  landfills 
in  Subpart  N  and  section  3004{o)(l)  of 
RCRA  (such  as  double  liner  and 
leachate  collection  systems]  could 
attempt  to  qualify  under  Subpart  X 
merely  by  claiming  that  the  unit  did  not, 
in  fact,  "contain"  the  waste.  The  Agency 
invites  comment  on  how  the  provision 
could  be  drafted  to  avoid  this  result. 

Finally,  the  Agency  could  expressly 
exclude  from  the  definition  of  "landfill" 
any  practices  that  should  not  be 
included  as  landfills,  such  as  thermal 
treatment,  or  chemical  or  biological 
treatment.  The  Agency  recognizes  that 
some  of  these  processes  can  occur  in 
landfills.  Therefore,  because  waste 
management  practices  at  landfills  are 
not  uniform,  it  is  difficult  to  develop  a 
generic  definition  that  is  specific  enough 
to  exclude  these  units  yet  general 
enough  to  include  the  practices  that 
commonly  occur  at  landfills.  A  list  of 
such  practices  would  clearly  eliminate 
some  questions  about  the  scope  of  the 
definition. 

The  Agency  requests  comments  on  the 
advantages  and  disadvantages  of  the 


alternatives  discussed  above,  and  on 
any  other  language  that  could  serve  to 
further  refine  the  definition  of  "landfill". 
In  addition,  there  may  be  cases  where  a 
unit  appears  to  have  most  or  all  of  the 
characteristics  of  a  conventional  landfill 
(or  surface  impoundment,  tank,  etc.)  but 
there  is  some  question  about  whether  it 
fits  within  the  technical  definition.  How 
should  the  Agency  determine  whether 
such  a  unit  is  covered  by  the  other 
definitions,  or  is  more  appropriately 
classified  as  a  miscellaneous  unit.  For 
example,  should  there  be  a  presumption 
that  a  unit  that  arguably  fits  within  the 
definition  of  "landfill"  should  be 
regulated  as  such?  This  would  put  the 
burden  on  the  owner  or  operator  to 
demonstrate  that  a  particular  process 
should  not  be  regulated  as  a  landfill.  Or 
should  the  Agency  allow  such  units  to 
be  regulated  under  Subpart  X  but  draw 
heavily  on  the  relevant  subparts  (such 
as  Subpart  N  for  landfills)  when 
establishing  standards  for  these  units? 
The  Agency  also  requests  comments 
on  whether  the  new  definition  of 
"landfill"  should  be  applicable  only  to 
Part  264.  Currently,  as  noted  above, 
Subparts  P  and  Q  of  Part  265  establish 
standards  for  many  of  the  processes  that 
would  be  classiSed  as  miscellaneous 
units  under  Part  264.  Arguably,  then,  a 
new  definition  of  "landfill"  is  not 
needed  for  purposes  of  Part  265. 
However,  if  the  new  definition  of 
landfill  is  apphed  to  interim  status 
landfills,  the  Agency  requests  comments 
on  whether  any  interim  status  units  that 
are  "landfills"  under  the  current 
definition  and  are  regulated  as  landfills 
under  Part  265  would  continue  to  be 
regulated  as  landfills  and  not  under 
Subpart  P  or  Q  cw  be  excluded  from  Part 
265  regulation  altogether. 

VI.  Amendments  to  Part  264:  The 
Proposed  Subpatt  X  Regulation  For 
Miscellaneous  Units 

The  regulations  proposed  today  under 
40  CFR  Part  264  apply  to  miscellaneous 
waste  management  units  that  are  used 
to  treat,  store,  or  dispose  of  hazardous 
waste.  Conforming  changes  to 
accommodate  the  addition  of  Subpart  X 
are  proposed  for  Part  264,  Subparts  B,  E, 
G,  and  H.  These  changes  merely  serve  to 
make  the  general  requirements  of  Part 
264  applicable  to  miscellaneous  units. 

The  Agency  intends  the  general 
facility  requirements  of  Part  264, 
Subparts  A  through  E,  G,  and  H.  to 
apply  to  miscellaneous  units.  These 
subparts  now  apply  to  the  conventional 
types  of  hazardous  waste  management 
units  already  regulated  under  Part  264 
that  are  covered  imder  Subparts  I 
through  O.  This  approach  contrasts  with 
that  of  Part  264,  Subpart  F,  Ground- 


water Protection  Requirements.  Subpart 
F  now  applies  to  only  certain  types  of 
hazardous  waste  management  units 
("regulated  units")  that  have  a  potential 
for  migration  of  waste  to  ground  water. 
The  Agency  will  require  miscellaneous 
units  to  comply  with  Subpart  F  (or 
sections  of  Subpart  F)  only  when 
necessary  to  protect  human  health  and 
the  environment.  In  the  case  of 
miscellaneous  units.  Subpart  F  will 
apply  to  units  that  have  a  potential  for 
contamination  of  ground  water.  This 
approach  is  implemented  through  the 
new  §  264.602.  which  is  explained 
below. 

It  should  be  noted  that  the  term 
"Director"  has  been  substituted  for 
"Regional  Administrator".  Director 
means  the  Regional  Administrator  or  the 
State  Director  in  an  authorized  State,  as 
the  context  requires.  This  change 
conforms  to  the  terminology  selected  for 
use  in  other  recent  amendments  to  the 
hazardous  waste  management 
regulations. 

The  proposed  standards  for 
miscellaneous  units  are  discussed 
below,  section-by-section. 

A.  Section  264.600— Applicability 

This  section  limits  the  applicability  of 
the  regulations  of  Subpart  X  to  owners 
and  operators  of  miscellaneous 
hazardous  waste  management  imits.  By 
use  of  the  term  "miscellaneous",  this 
section  incorporates  the  definition  of 
miscellaneous  unit  £rom  S  260.10. 

B.  Section  264.601— Environmental 
Performance  Standards 

The  most  important  features  of  the 
proposed  regulations  for  new  and 
existing  miscellaneous  waste 
management  units  are  the 
environmental  performance  standards 
set  forth  in  S  264.601.  Section  3004  of 
RCRA  requires  that  standards 
applicable  to  owners  and  operators  of 
treatment,  storage,  aod  disposal 
facilities  be  those  "necessary  to  protect 
human  health  and  the  environment."  In 
§  264.601.  the  Agency  has  translated  this 
overall  goal  into  a  set  of  objectives 
providing  a  guide  for  owners  and  -     •    . 
operators  of  miscellaneous  units  and  for 
permit  writers.  Under  5  264.601, 
miscellaneous  imits  managing 
hazardous  waste  must  protect  ground 
water,  surface  water,  and  air  quality 
and  limk  surface  and  subsurface 
migration.  These  objectives  represent 
the  principal  areas  of  human  health  and 
environmental  concern,  and  are 
appropriate  for  guiding  permit  decisions. 

The  Agency  does  not  view  S  264.601 
as  a  set  of  specifications  that  will 
directly  apply  to  all  owners  and 
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operators  of  miscellaneous  units.  Rather. 
§  264.601  provides  a  general  set  of 
objectives  that  will  guide  the  permit 
applicant  (owner/operator),  the  Agency, 
and  the  public  in  evaluating  the 
acceptability  of  each  unit  and  the 
adequacy  of  the  unit  design  and 
operation  to  mitigate  risk.  The  pennit 
applicant  is  expected  to  propose  the 
specifications  for  location,  design, 
construction,  operation,  monitoring, 
maintenance,  closure,  and.  where 
appropriate,  post-closure  care.  Detailed 
analysis  of  each  factor  in  §  264.601  may 
not  be  necessary  in  a  permit  application, 
depending  on  its  relevance  to  the  type  of 
unit  under  consideration.  All  of  the 
factors  identified  in  §  264.601,  however, 
should  be  considered  and  their 
relevance  addressed  in  the  application. 
Based  on  the  information  about  the 
environmental  impacts,  specific 
conditions  beyond  those  suggested  by 
the  applicant  may  be  included  by  the 
Agency  in  the  permit.  Once  issued,  the 
permit  governs  where  a  unit  is  to  be 
located  and  how  it  is  to  be  designed, 
constructed,  operated,  monitored, 
maintained,  and  closed.  Each  of  the 
three  groups  of  objectives  are  discussed 
in  more  detail  below. 

1.  Ground  Water  and  Subsurface 
Migration.  Contamination  of  ground 
water  and  the  subsurface  environment 
is  a  major  concern  under  RCRA.  Section 
264.601(a),  Uierefore,  provides  for  the 
prevention  of  any  releases  that  may 
have  adverse  effects  on  ground-water 
quality  and  the  subsurface  environment 
due  to  the  migration  of  contaminants. 
The  regulation  lists  nine  factors  to  be 
considered  in  assessing  the  potential  for 
adverse  effects  on  ground-water  quality 
and  the  subsurface  environment. 

The  first  factor  includes  the  volume 
and  physical  and  chemical 
characteristics  of  the  waste  itself.  The 
volume  and  concentration  of  the  waste 
placed  in  the  unit  determines  the 
maximum  amount  and  concentration  of 
waste  that  may  enter  the  ground  water. 
Physical  and  chemical  characteristics 
determine  (1)  the  toxicity  of  the  waste; 
(2)  the  ability  of  the  waste  to  be 
contained,  immobilized,  degraded,  or 
attenuated  or  to  migrate  in  various  soils 
and  materials;  and  (3)  the  probability  of 
undesirable  reactions  taking  place 
among  wastes  or  between  wastes  and 
liners  or  other  containment  structures. 
The  second,  third,  and  fourth  factors 
are  the  hydrogeological  characteristics 
of  the  unit  and  surrounding  land,  the 
regional  land-use  patterns,  and  the 
quantity  and  direction  of  groxmd-water 
f\ow,  respectively.  These  three  factors 
affect  the  movement  of  waste 
constituents  in  the  environment  and, 


thus,  are  of  crucial  importance  in 
assessing  the  impact  on  human  health 
and  the  environment.  The 
hydrogeological  factors  determine  the 
changes  in  water  quality  in  the  site  area 
due  to  human  activities.  Land-use 
patterns  can  change  hydrogeologic 
characteristics,  which  determine 
migration  to  and  distribution  of  wastes 
in  ground  water. 

The  fifth  factor  is  proximity  to  and 
withdrawal  rates  of  current  and 
potential  ground-water  users.  While 
drinking  water  is  probably  the  most 
crtical  use,  agricultural  and  industrial 
uses  of  ground  water  are  also  of 
concern.  Clearly,  water  that  is 
contaminated  by  hazardous  waste 
leachate  may  be  harmful  regardless  of 
the  particular  application.  Current  and 
potential  uses  should  be  considered,  in 
addition  to  information  on  State  ground- 
water planning  and  regulatory  efforts. 
Additionally,  any  changes  in  ground- 
water withdrawal  rates  or  patterns  can 
alter  the  rates  of  ground-water 
movement,  which  influence  the  rates  of 
migration  of  contaminants  to  exposure 
points. 

The  sixth  factor  focuses  on  the 
existing  ground-water  quality  and 
sources  of  contamination  other  than  the 
miscellaneous  unit.  This  factor  is 
relevant  for  predicting  future  ground- 
water uses  and  the  incremental  risk  of 
the  new  unit 

The  seventh  and  eighth  factors  are  the 
potential  for  impacts  on  human  health 
and  damage  to  animals,  plants,  and 
physical  structures  caused  by  exposure 
to  waste  constituents,  respectively. 
Potential  adverse  impacts  on  humans, 
plants,  and  animals  depend  on  many 
factors  including  the  concentration, 
quantity,  toxicity,  and  transport  of  the 
waste  constituents. 

The  ninth  factor  is  movement  of  waste 
constituents  in  the  subsurface. 
Subsurface  migration  of  wastes  is  a  type 
of  environmental  degradation  apart  from 
contamination  of  ground  water.  The 
Love  Canal  incident  provides  a  classic 
example.  There,  waste  constituents 
migrated  from  a  landfill  into  the 
basements  of  nearby  homes.  Direct 
human  exposure  resulted  from  physical 
contact  with  waste  and  inhalation  of 
volatile  contaminants.  The  potential 
adverse  effects  of  subsurface  migration 
of  waste  constituents  must  be 
considered  in  addition  to  any  direct 
effects  on  surface  water  and  ground 
water.  The  same  factors  that  influence 
ground-water  protection  are  significant 
when  considering  subsurface  migration. 

Both  the  saturated  and  unsaturated 
zones  must  be  considered  in  evaluating 
the  potential  for  subsurface  migration. 


This  requires  knowledge  of  the 
characteristics  of  the  waste  in  the  unit 
and  the  hydrogeology  of  the  surrounding 
area.  The  patterns  of  land  use  in  the 
area,  including  proximity  to  residential 
buildings,  are  particularly  important 
here,  as  illustrated  in  the  example 
above.  In  particular,  the  potential  for 
migration  of  waste  constituents  into 
subsurface  physical  structures  must  be 
considered.  This  requirement  is  included 
in  factor  nine. 

Also  considered  in  factor  nine  is  the 
migration  of  wastes  to  the  soil  root  zone 
of  food-chain  crops  and  other 
vegetation.  With  such  migration, 
phytotoxicity  may  occur,  as  in  the  case 
with  heavy  metals  at  high 
concentrations.  More  importantly,  roots 
may  absorb  certain  hazardous 
constituents  that  the  plant  may  uptake 
and  pass  into  the  human  food  chain. 

2.  Surface  Water  and  Surface  Soils. 
The  surface  water  ecosystem  is  easily 
polluted  and  difficult  to  cleanse. 
Improper  disposal  of  hazardous  wastes 
can  have  immediate,  far-reaching,  and 
long-term  effects  on  both  surface  waters 
and  surface  soils.  Therefore,  §  264.601(b) 
addresses  the  prevention  of  any  release 
that  may  have  adverse  effects  on 
surface  waters  and  surface  soils.  Many 
of  the  same  factors  that  influence 
ground-wafer  protection  and  minimize 
risk  from  subsurface  migration  of  waste 
constituents  are  significant  for  the 
protection  of  surface  water  and  surface 
soils.  Therefore,  the  sections  listed  in 
§  264.601(b)  are  similar  to  those  in 
§  264.601(a). 

The  volume  and  the  characteristics  of 
the  waste  in  the  units  is  the  first  factor 
to  be  evaluated.  The  volume  of  waste 
and  its  chemical  and  physical  properties 
determines  the  potential  for 
contamination  of  surface  water  and 
surface  soils. 

The  effectiveness  of  containment 
structures  should  be  considered  in  the 
second  factor  because  surface  waters 
and  surface  soils  may  be  contaminated 
by  ground-water  migration  and  by 
overland  flow  of  waste  constituents. 
Precipitation  run-on  and  run-off  controls 
and  subsurface  structures  should  be 
considered,  including  liners,  dikes, 
diversion  ditches,  and  cut-off  walls. 

The  third,  fourth,  fifth,  and  sixth 
factors  require  considerations  of  the 
hydrogeology  and  climate  of  the  area, 
including  evaluation  of  the  topography, 
rainfall  patterns,  characteristics  of 
ground-water  flow,  and  the  proximity  of 
a  unit  to  surface  waters.  These  factors 
determine  the  distribution  and  degree  of 
surface  water  and  surface  soil 
contamination. 
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The  seventh,  eighth,  and  ninth  factors 
pertain  to  patterns  of  surface  water  and 
land  use.  existing  surface  water  and 
surface  soil  quality,  other  sources  of 
contamination,  and  water  quality 
standards.  Information  on  patterns  of 
use,  present  quality,  and  other 
contamination  will  provide  insight  into 
the  likelihood  of  health  or 
environmental  impacts.  Water  quality 
standards  provide  numerical  and 
narrative  criteria,  tied  to  particular  uses 
of  water  bodies,  that  should  guide  the 
Agency,  permit  applicants,  and  the 
public  in  evaluating  the  acceptability  of 
managing  waste  in  a  particular  unit. 

Impacts  on  human  health,  animals, 
plants,  and  physical  structures  by  waste 
constituents  that  enter  surface  waters 
must  also  be  analyzed  and  addressed  in 
the  tenth  and  eleventh  factors. 

J.  Air.  Some  waste  management  units 
may  present  a  significant  potential  for 
adverse  effects  on  air  quality.  Section 
264.601(c)  requires  the  prevention  of  any 
releases  that  may  have  adverse  effects 
on  air  quality  and  lists  various  factors 
important  in  protecting  air  quality. 

The  first  factor  considers  the  volume 
and  characteristics  of  the  waste  in  the 
unit,  and  the  potential  to  react  or 
evaporate  to  form  gaseous,  aerosol,  or 
particulate  products  that  enter  the 
atmosphere. 

The  second  factor  considers  the 
effectiveness  of  systems  and  structures 
to  prevent  gaseous,  aerosol,  or 
particulate  emissions. 

The  third  factor  considers  the 
operating  parameters  of  the  unit  that 
make  air  emissions  likely  and  create  a 
potential  for  toxic  or  explosive  gases, 
aerosols,  or  particulates  to  be  produced. 

The  fourth  and  fifth  factors  take  into 
account  the  atmospheric,  meteorologic, 
and  topographic  conditions  of  the  site 
location,  the  existing  air  quality,  and 
sources  of  contamination  near  the  site. 

The  sixth  and  seventh  factors  assess 
the  potential  adverse  impacts  on  human 
health,  plants,  animals,  and  physical 
structures.  Of  special  concern  is  the 
inhalation  of  hazardous  constituents  by 
humans  exposed  to  air  emissions  from 
these  units. 

C.  Section  264.602— Monitoring, 
Analysis.  Inspection.  Response,  and 
Reporting 

Each  miscellaneous  waste 
management  unit  must  have  a 
monitoring  program  that  includes,  where 
appropriate,  a  ground-water,  surface 
water,  soils,  and  air  quality  monitoring 
system.  (Alternatives  to  ambient  air 
monitoring  and  analysis  may  include 
analysis  of  waste,  emission 
measurements,  and  periodic  monitoring 
with  portable  detectors.)  A  monitoring 


program  must  include  procedures  for 
sampling,  analysis  and  evaluation  of 
data,  suitable  response  procedures,  and 
a  regular  inspection  schedule.  This 
requirement  is  intended  to  ensure  that 
the  permit  specifies  all  monitoring, 
inspection,  and  response  activities  and 
the  frequency  at  which  these  activities 
are  to  be  conducted.  Including  these 
specifications  in  the  permit  will  enable 
the  owner  or  operator  to  monitor  in 
order  to  prevent  violation  of  permit 
requirements  and  prevent  damage,  and 
will  enable  the  oversight  agency, 
through  inspections  and  enforcement,  to 
assess  whether  the  unit  is  in  compliance 
with  the  permit  and,  therefore,  with  the 
requirements  of  (  264.601. 

Since  each  miscellaneous  unit  covered 
by  this  section  may  be  distinctive  in  its 
design,  operation,  and  location,  the 
Agency  is  leaving  the  specifications,  as 
well  as  the  extent,  of  the  monitoring, 
inspection,  and  response  program  to  the 
evaluation  of  the  permitting  official.  At  a 
minimum,  the  monitoring  program  for  a 
miscellaneous  unit  should  be  capable  of 
determining  the  unit's  impacts  on  ground 
water  in  the  uppermost  aquifer,  surface 
water,  and  air  quality,  and  the  extent  of 
surface  and  subsurface  contaminant 
migration,  to  the  extent  monitoring  in 
each  media  is  necessary,  to  ensure 
compliance  with  §  264.601.  The  program 
should  consider  the  following:  (1)  Depth 
and  location  of  monitoring  wells 
necessary  to  obtain  representative 
samples  of  constituents  in  various 
media,  (2)  constituents  to  be  monitored 
and  the  frequency  of  monitoring,  (3) 
procedures  to  maintain  the  integrity  of 
monitoring  devices,  (4)  sample  collection 
and  preservation  procedures,  (5) 
analytical  methods  used  for  sampling 
and  analysis,  (6)  appropriate  procedures 
for  the  evaluation  of  data  from  the 
monitoring  program,  and  (7)  appropriate 
response  procedures  for  cases  where  the 
monitoring  program  indicates  that  the 
unit  is  not  in  compliance  with  §  264.601. 

The  monitoring,  inspection,  and 
response  program  under  a  Subpart  X 
permit  will  include  requirements  linking 
inspections  and  monitoring  of  the  unit  to 
the  appropriate  response.  The  Agency 
will  consider  the  Part  264  Subpart  F 
standards  for  ground-water  monitoring, 
protection,  and  corrective  action  as 
guidelines  for  establishing  a  ground- 
water program  at  appropriate  Subpart  X 
units. 

The  owner  or  operator  of  each 
miscellaneous  waste  management  unit 
covered  by  this  section  shall  comply 
with  biennial  reporting  requirements 
specified  under  i  264.75.  These 
requirements  are  the  same  as  those  in 
e^ect  for  all  hazardous  waste  treatment. 


storage,  and  disposal  facilities  that  are 
specifically  regulated  under  Part  264. 

D.  Section  264.603— Post-closure  Care 

Owners  and  operators  of 
miscellaneous  units  permitted  under 
Subpart  X  that  dispose  of  hazardous 
wastes  must,  in  addition  to  complying 
with  the  post-closure  standards  of 
Subpart  G  of  Part  264,  continue  to  meet 
the  environmental  performance 
standards  of  §  264.601  that  applied  in 
the  operating  period  during  the  post- 
closure  care  period.  This  requirement  is 
included  to  ensure  that  units  used  for 
disposal  are  maintained  properly  after 
closure.  This  requirement  would  also  be 
applicable  to  treatment  and  storage 
units  that  cannot  completely  remove  or 
decontaminate  soils  or  ground  water  at 
closure.  Maintaining  the  unit  during  this 
period  must  be  based  upon  procedures 
that  are  specified  in  a  written  post- 
closure  plan,  as  required  in  §  264.118. 
Where  appropriate,  the  post-closure 
plan  is  to  include  monitoring,  response, 
and  maintenance  procedures. 

VII.  Amendments  to  Part  270:  Permit 
Requirements 


A.  General  Permit  Requirements 

AppHcation  and  review  requirements 
for  permitting  hazardous  waste 
management  facilities  under  RCRA  are 
contained  in  Part  27a  All  owners  and 
operators  of  units  that  treat,  store,  or 
dispose  of  hazardous  waste  in 
miscellaneous  units  must  obtain  permits 
under  the  Part  270  regulations.  Subpart 
X  applicants  must  comply  with  the 
general  application  requirements, 
including  the  Part  A  permit 
requirements,  the  Part  B  general 
application  requirements  of  §  270.10, 
and  the  Part  B  specific  information 
requirements.  Part  270  regulations 
specify  what  information  owners  and 
operators  of  facilities  must  submit  in 
their  permit  applications  to  demonstrate 
compliance  wi^  the  Part  264  standards 
(both  the  general  standards  in  Subparts 
A  through  H,  except  F,  and  the  specific 
standards  in  Subpart  X].  The  general 
information  requirements  in  Part  270 
apply  to  all  owners  and  operators  of 
miscellaneous  units. 

B.  Specific  Information  Requirements 
for  Miscellaneous  Units 

The  specific  information  requirements 
for  miscellaneous  units  proposed  to  be 
included  in  S  270.23  are  intended  to 
clarify  and  define  the  type  of  unit  that  is 
being  permitted.  The  appliclint  must 
describe  the  unit  its  ^ysical 
characteristics,  mateiHals  of 
construction,  and  dii^ensions.  The  bulk 
of  the  application  is  expected  to  contain 
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detailed  plans  and  engineering  reports 
describing  how  the  unit  will  be  located, 
designed,  constructed,  operated, 
maintained,  monitored,  inspected  and 
closed  to  comply  with  the  requirements 
of  5§  264.601  and  264.602.  The  plan 
should  include  a  detailed  process 
development-type  plan.  For  certain 
treatment  units,  such  as  an  enclosed 
thermal  treatment  process,  the  applicant 
may  be  required  to  perform  trial  bums, 
similar  to  the  type  of  testing  required  of 
incinerators,  to  demonstrate  the 
effectiveness  of  the  treatment  process. 
Where  releases  to  air,  surface  water,  or 
ground  water  are  possible,  the  applicant 
is  expected  to  provide  detailed 
hydrologic,  geologic,  and  meteorologic 
assessments  and  maps  for  the  region 
surrounding  the  site.  Apphcations  for 
disposal  units  must  contain  a 
description  of  the  plans  to  comply  with 
post-closure  requirements  of  §  264.603. 

Information  on  the  potential  pathways 
of  exposure  of  humans  or  environmental 
receptors  to  hazardous  waste  or 
hazardous  constituents  and  on  the 
potential  magnitude  and  nature  of  such 
exposures  must  be  contained  in  the 
permit  application.  In  addition,  for  any 
treatment  unit,  any  reports  on 
demonstrations  of  the  effectiveness  of 
the  treatment  based  on  laboratory, 
bench-scale,  pilot-scale,  or  field  data 
should  be  submitted. 

If  the  unit  to  be  permitted  involves  a 
waste  treatment  process  or  technology 
that  is  to  be  demonstrated  at  a  bench- 
scale  or  a  pilotscale  before  constructing 
and  operating  the  unit  at  full-scale,  there 
are  several  options  available  to  the 
permit  applicant  If  the  demonstration  is 
short-term  and  will  be  conducted  in  a 
unit  that  is  not  land-based,  a  Research, 
Development,  and  Demonstration  permit 
may  be  appropriate.  If  the 
demonstration  may  be  long-term  (i.e., 
may  eventually  be  used  as  a 
commercial-scale  treatment  process),  or 
the  unit  is  land-based,  a  permit  may  be 
obtained  under  Subpart  X. 

If  a  multi-stage  demonstration  project 
is  to  be  permitted  under  Subpart  X, 
there  are  two  possible  permitting 
strategies  that  are  available.  A  single 
permit  that  covers  the  entire 
demonstration  could  be  written. 
Alternatively,  a  series  of  permits  could 
be  issued  corresponding  to  the  various 
stages  of  development  of  the  process. 
Each  permit  would  terminate  with  the 
completion  of  the  relevant  stage,  and  a 
new  permit  issued  for  the  succeeding 
stage,  based  upon  an  evaluation  of  the 
results  of  the  concluded  stage.  The  exact 
permitting  strategy  to  be  used  would  be 
determined  by  the  permit  writer,  based 


upon  the  type  of  treatment  process  and 
the  demonstration. 

A  detailed  description  of  the  unit 
should  include  more  information  than  is 
required  for  units  regulated  by  other 
Subparts  of  Part  264  because  the  nature 
of  each  miscellaneous  unit  can  vary  a 
great  deal.  Additional  information  may 
be  required  on  how  a  unit's  design, 
construction,  location,  operation, 
maintenance,  inspection,  and  closure 
characteristics  are  developed  to  meet 
the  requirements  of  the  environmental 
performance  standards.  (See  proposed 
S  270.23  (e).) 

C.  Conforming  Changes 

Conforming  changes  are  being 
proposed  in  other  sections  of  Part  270  to 
accommodate  the  new  Subpart  X 
regulations.  The  Agency  is  not  proposing 
to  make  changes  to  the  Part  124  permit 
processing  procedures.  Issuance  of 
permits  for  miscellaneous  units  would 
be  subject  to  Part  124  in  the  same 
manner  as  other  hazardous  waste 
permits. 

VUI.  Solicitation  of  Public  Comments 

The  Agency  sohcits  comments  on 
today's  proposed  regulations  and  the 
supporting  rationale  provided  in  the 
preamble.  In  addition  to  the  overall 
approach  of  Subpart  X,  the  areas  on 
which  the  Agency  specifically  requests 
comments  are  as  follows: 

1.  What  types  of  units  not  addressed 
in  Subparts  I  through  O  of  Part  264  are 
currently  in  existence,  or  likely  to  be 
developed  in  the  future?  Which  of  these 
units  are  not  appropriately  addressed 
under  the  proposed  Subpart  X  rules? 

2.  Are  some  types  of  miscellaneous 
units  suitable  for  coverage  under  a 
special  set  of  design  and  operating 
standards?  If  so.  what  special  standards 
should  apply  and  why? 

3.  Are  the  environmental  performance 
standards  of  S  264.601  adequate  to 
evaluate  the  protection  of  human  health 
and  the  environment?  Should  all  of  these 
standards  apply  to  all  types  of 
miscellaneous  units? 

IX.  Applicability  to  SUte  Hazardous 
Waste  Management  Programs 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  the 
Agency  may  authorize  qualified  States 
to  administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.] 
Following  authorization,  the  Agency 
retains  enforcement  authority  under 
sections  3008.  7003,  and  3013  of  RCRA. 


although  authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its  own 
hazardous  waste  program  rather  than 
the  Agency  administering  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  the  Agency  could 
not  issue  permits  for  any  facilities  in  the 
State  that  the  State  was  authorized  to 
permit.  When  new.  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requiremenU  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  692(g).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  The 
Agency  is  directed  to  carry  out  those 
requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization.  HSWA  applies  in 
authorized  States  in  the  interim. 

B.  Effect  on  State  Authorizations 

Today's  announcement  proposes 
standards  that  are  not  effective  in 
authorized  States  since  the  requirements 
are  not  being  imposed  pursuant  to 
HSWA.  Thus,  the  requirements  will  be 
applicable  only  in  those  States  that  do 
not  have  interim  or  final  authorization. 
In  authorized  States,  the  requirements 
will  not  be  appHcable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  Law. 

The  Agency  is  in  the  process  of 
promulgating  amendments  to  the 
requirements  for  State  hazardous  waste 
programs.  The  final  rule  specifies 
deadlines  for  State  program 
modifications  and  makes  other  changes 
to  the  existing  regulations  to  implement 
the  state  authorization  provisions  of 
HSWA. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  include 
equivalent  standards  within  a  year  of 
promulgation  of  these  standards  if  only 
regulatory  changes  are  necessary,  or 
within  two  years  of  promulgation  if 
statutory  changes  are  necessary.  Under 
proposed  changes  to  this  regulation,  the 
State  program  must  be  modified  by  July 
1  of  each  year  to  refiect  all  changes  to 
the  Federal  program  occurring  during 
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the  12  months  preceding  the  previous 
July  1.  These  deadlines  can  be  extended 
in  certain  cases  (40  CFR  271.21(e)(3)). 
Once  the  Agency  approves  the 
modification,  the  State  requirements 
become  RCRA  Subtitle  C  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  lieu  of  the  Agency  until 
the  State  program  modification  is 
submitted  for  Agency  approval.  Of 
course.  States  with  existing  standards 
may  continue  to  administer  and  enforce 
their  standards  as  a  matter  of  State  law. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  these 
standards  may  be  approved  without 
including  equivalent  standards. 
However,  once  authorized,  a  State  must 
modify  its  program  to  include  equivalent 
standards  within  the  time  period 
discussed  above.  The  process  and 
schedule  for  revision  of  State  programs 
is  described  in  40  CFR  271.21. 

The  Agency  is  precluded  from  issuing 
permits  to  new  units  in  States 
authorized  to  implement  RCRA  in  lieu  of 
the  Agency.  However.  40  CFR  264.1(f)(2) 
provides  an  exception  to  this  preclusion: 
the  Agency  may  issue  permits  in 
authorized  States  if  the  unit  was  not 
regulated  under  RCRA  at  the  time  of  the 
State's  authorization  and  if  standards 
for  permitting  the  imit  were  promulgated 
after  \he  State  received  final 
authorization.  Thus,  according  to  this 
provision,  the  Agency  may  issue  a 
permit  to  a  new  facility  under  Subpart  X 
in  an  authorized  State.  However,  the 
Agency's  permitting  authority  would 
cease  once  the  State  modified  its 
program,  in  accordance  with  9  271.21(e), 
to  reflect  the  Federal  Subpart  X 
standards. 

If  a  unit  has  been  operating  in  an 
authorized  State  under  State  interim 
status  (granted  as  a  result  of  a 
protective  filing,  for  example),  that 
facility  would  continue  to  operate  under 
interim  status  until  the  State  is 
authorized  to  implement  Subpart  X.  In 
this  instance,  the  Agency  could  not  issue 
permits  under  Subpart  X  in  the  State. 

X.  Regulatory  Analyses 

A.  Executive  Order  12291:  Regulatory 
Impact  Analysis 

Under  Executive  Order  12291.  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and,  thus,  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis.  The  notice  published  today  is 
not  major  because:  the  rule  will  not 
result  in  an  effect  on  the  economy  of 
$100  million  or  mere,  will  not  result  in 
increased  costs  or  prices,  will  not  have 
significant  adverse  effects  on 
competition,  emplojnnent  investment, 
productivity,  and  innovation,  and  will 
not  significantly  disrupt  domestic  or 
export  markets.  Therefore,  the  Agency 
does  not  expect  today's  rule  to  be 
subject  to  a  Regulatory  Impact  Analysis 
under  the  Executive  Order. 

The  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  each  Federal 
agency  to  consider  the  effects  of  their 
regulations  on  small  entities,  and 
examine  fdtematives  that  may  reduce 
these  effects.  With  respect  to  today's 
proposal,  there  is  no  means  of 
anticipating  exactly  how  many 
miscellaneous  units,  if  any,  will  be 
owned  and  operated  by  small  entities. 
In  general,  the  Agency  believes  that  the 
large  amounts  of  capital  required  and 
technical  complexity  necessary  to 
establish  safe  and  secure  miscellaneous 
units  will  mean  that  larger  entities  will 
predominate. 

Consequently,  the  Agency  certifies 
that  this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperworic  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq. 
Anyone  interested  in  commenting  on  the 
information  collection  requirements 
should  submit  comments  to  the  Office  of 
Information  and  Regulatory  Affairs; 
OMB;  726  Jackaoa  Wace  NW.. 
Washington,  DC  20503  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirenents. 

XI.  List  of  Sub)ectB 

40  CFR  Part  260 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials. 
Waste  treatment  and  disposal. 


40  CFR  Part  264 

Hazardous  materials.  Packaging  and 
containers,  Reporting  requirements, 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal. 

40  CFR  Part  270 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements.  Hazardous  materials. 
Waste  treatment  and  disposal,  Water 
pollution  control,  Water  supply. 
Confidential  business  information. 

Dated:  October  29, 1906. 
Lee  M.  Thonas, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Parts  260, 264,  and  270  of 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows:  i 

PART  260-HAZARDOUS  WASTE 
MANAGEMENT  SYS1EM:  GENERAL 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Sees.  1008,  2002(8).  30O1  through 
3007,  3010,  3014,  3015,  3017,  3018.  301%  and 
7004  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conserration  and 
Recovery  Act  of  1976,  as-amended  [42  U.S.C 
6905.  6gi2(a),  6821  through  6027,  6e3a  6934. 
6935.  6937.  6938.  6939,  and  6874]. 

2.  Section  2eaiO  ia  amended  by 
adding  the  foUowing  defimtion  in 
alphabetical  order  to  read  as  follows: 

§26ai0    DefinltkMU. 


"Miscellaneous  unit"  means  a 
hazardous  waste  management  unit 
where  hazardous  waste  is  treated, 
stored,  or  disposed  of  and  that  is  not  a 
container,  tank,  sinfaoe  impoundment. 
waste  pile,  land  treatment  unit  landfill. 
incinerator,  boiler,  industrial  furnace,  or 
underground  injection  well. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FACILITIES 

3.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  )002(a).  300«,  and 
3005  of  the  Solid  Waste  DlspoMl  Act,  as 
amended  by  the  Resource  CooMrvatioB  and 
Recovery  Act  of  1976,  as  amended  [42  USXl 
6905,  6912(a],  6824,  and  6625]. 

4.  Section  264.10  is  mended  by 
revising  paragraph  (b)  to  read  as 
follows: 
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S  264.10    Applicability. 
*        •        *        *        • 

(b)  Section  264.18(b)  applies  only  to 
facilities  subject  to  regulation  under 
Subparts  I  through  O  and  Subpart  X  of 
this  part. 

5.  Section  264.15  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(4)  to  read  as  follows: 

S  264.15    General  Inspection  requirenwfrts. 

(b)  •  •  * 

(4)  *  *  *  At  a  minimum,  the  inspection 
schedule  must  include  the  terms  and 
frequencies  called  for  in  SS  264.174, 
264.194,  264.226,  264.253.  264.254,  264.303. 
264.347.  and  264.602.  where  applicable. 

6.  Section  264.18  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§264.18    Location  atandante. 
***** 

(b)  •  *  • 
(i)  *  *  • 

(ii)  For  existinq  surface 
impoimdments.  waste  piles,  land 
treatment  units,  landfills,  and  open 
burning/open  detonation  units,  no 
adverse  effects  on  human  health  or  the 
environment  will  result  if  washout 
occurs,  considering: 

7.  Section  264.73  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§264.73    Operating  record. 
***** 

(b)*** 

(6)  Monitoring,  testing,  or  analytical 
data  where  required  by  Subpart  F  and 
S§  264.226.  264.253.  264.254.  264.276. 
264.278.  264.280.  284.303.  284.309.  284.347. 
and  264.602; 

&  Section  284.90  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§264 JO    AppNcabHlty. 
***** 

(d)  Regulations  in  this  Subpart  may 
apply  to  miscellaneous  units  when 
necessary  to  comply  with  §S  284.601 
through  264.603. 

9.  Section  264.111  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§264.111    Cioaure  performance  atandard. 

(c)  Complies  with  the  closure 
requirements  of  this  Subpart  including, 
but  not  limited  to.  the  requirements  of 
S9  264.176,  264.197,  264.228,  264.258, 


264.280,  264.310.  264.351.  and  264.601 
through  264.603. 

10.  Section  264.112  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§264.112    Cioaure  plan;  amendment  of 
plan. 

(a)  *  *  * 

(2)  The  Regional  Administrator's 
approval  of  the  plan  must  ensure  that 
the  approved  closure  plan  is  consistent 
with  §S  264.111  through  264.115  and  the 
appUcable  requirements  of  SS  264.90  et 
seq.,  264.178,  264.197,  2M.22&,  264.258. 
264.280.  264.310,  264.351,  and  264.601. 
Until  final  closure  is  completed  and 
certified  in  accordance  with  8  284.115.  a 
copy  of  the  approved  plan  and  all 
approved  revisions  must  be  furnished  to 
the  Regional  Administrator  upon 
request,  including  request  by  mail. 
***** 

11.  Section  264.114  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§264.114    Disposal  or  decontamination  Of 
equipment,  atnictures,  and  aoHs. 

During  the  partial  and  final  closure 
periods,  all  contaminated  equipment, 
structures,  and  soils  must  be  properly 
disposed  of  or  decontaminated  unless 
otherwise  specified  in  SS  264.228, 
264.258,  264.280,  or  264.310.  or 
under  the  authority  ofS  264.601  and 
S  264.803.  *  *  * 

12.  Section  284.117  is  amended  by 
revising  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)  to  read  as  follows: 

§264.117    Poet-doaure  care  and  uae  of 


(a)  *  *  * 

(1)  *  *  * 

(i)  Monitoring  and  reporting  in 
accordance  with  the  requirements  of 
Subparts  F,  K,  L.  M.  N.  and  X  of  this 
part;  and 

(ii)  Maintenance  and  monitoring  of 
waste  containment  systems  in 
accordance  with  the  requirements  of 
Subparts  F.  K.  L.  M.  N.  and  X  of  this 
part 
***** 

13.  Section  264.118  is  amended  by 
revising  paragraphs  (b)(lj  and  (b)(2)(i) 
and  (b)(2)(ii)  to  read  as  follows: 

§264.118    Post-dosura  plan;  amendment 
of  plarL 

(b)*** 

(1)  A  description  of  the  planned 
monitoring  activities  and  frequencies  at 
which  they  will  be  performed  to  comply 
with  Subparts  F.  K.  L.  M.  N.  and  X  of 
this  part  during  the  post-closure  care 
period;  and 


(2)  •  •  • 

(i)  The  integrity  of  the  cap  and  final 
cover  or  other  containment  systems  in 
accordance  with  the  requirements  of 
Subparts  K.  L.  M.  N.  and  X  of  this  part; 
and 

(ii)  The  function  of  the  monitoring 
equipment  in  accordance  with  the 
requirements  of  Subparts  F,  K.  L,  M,  N, 
and  X  of  this  part;  and 

14.  Section  284.142  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§264.142    Cost  estimate  for  doeure. 

(a)  The  owner  or  operator  must  have  a 
detfdled  written  estimate,  in  current 
dollars,  of  the  cost  of  closing  the  facility 
in  accordance  with  the  requirements  in 
SS  264.111  through  264.115  and 
applicable  closure  requirements  in 
SS  264.178.  264.197,  264.228,  264.258, 
264.280,  284.310,  264.351,  and  264.601 
through  264.603. 

15.  Section  264.144  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§264.144    Com  estimate  for  poet-Closure 


(a)  The  owner  or  operator  of  a 
disposal  surface  impoimdment  disposal 
miscellaneous  imit  land  treatment  unit 
or  landfill  unit  or  of  a  surface 
impoundment  or  waste  pile  required 
under  SS  264.228  and  264.258  to  prepare 
a  contingent  closure  and  post-closure 
plan,  must  have  a  detailed  written 
estimate,  in  current  dollars,  of  the 
annual  cost  of  post-closure  monitoring 
and  maintenance  of  the  facility  in 
accordance  with  the  applicable  post- 
closure  regulations  in  SS  264.117  through 
264.120.  284.228,  264.258,  264.280.  264.310. 
and  284.603. 


16.  Section  264.147  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§264.147    Liability  requirements. 

***** 

(b)  Coverage  for  nonsudden 
occidental  occurrences.  An  owner  or 
operator  of  a  surface  impoundment, 
landfill,  land  treatment  faciUty,  or 
miscellaneous  disposal  unit  which  is 
used  to  manage  hazardous  waste,  or  a 
group  of  such  faciUties,  must 
demonstrate  financial  responsibility  for 
bodily  injury  and  property  damage  to 
third  parties  caused  by  nonsudden 
accidental  occurrences  arising  from 
operations  of  the  facility  or  group  of 
facilities.  *  *  * 


I 
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17.  Part  264  is  amended  by  adding 
Subpart  X  conuatiiig  oiii  284.600 
through  2644)09  to  read  as  fc^ows: 

Subpart  X— MiMsDaiMOiM  Unite 

254.ew    AppbcHbihty. 

264.601  Enviroainental  perfonnance 
ataodards. 

284.602  Monitoring,  analytis,  iii^)ection, 
response,  and  reporting. 

264.603  Post-closure  care. 

284.604  throagh2B4.9M    (Rcsarved] 

SubfMui  X—MtocoHanoous  Unite 


§264.600 

The  requireraenta  in  thia  subpart 
apply  to  owners  and  operators  of 
facilities  that  treat,  store,  or  dispose  ot 
hazardoua  waste  in  miscellaneoas  units, 
except  as  i  264.1  provides  otherwise. 

§  264.601    EtivliuiMiiwital  petltoi'maiKa 


A  miscenaneous  unit  must  be  located, 
designed,  constructed,  operated, 
maintained,  and  closed  in  a  manner  that 
will  ensure  protection  of  human  health 
and  the  environment.  Permits  fat 
miscellaneous  units  are  to  ccmtain  such 
terms  and  provisions  as  necessary  to 
protect  human  health  and  the 
environment,  including,  but  not  limited 
to,  as  appropriate,  design  and  operating 
requirements,  detection  and  monitoring 
requirements,  and  requirements  for 
responses  to  releases  of  hazardous 
waste  or  hazardous  constituents  from 
the  tmit.  Protection  of  human  health  and 
the  environment  includes,  but  is  not 
limited  to: 

(a)  Prevention  of  any  releases  that 
may  have  adverse  effects  on  grotmd- 
water  quaHty  or  that  may  have  adverse 
effects  due  to  migration  of  waste 
constituents  in  the  subsiu'face 
environment  consider! ngr 

(1)  The  volume  and  physical  and 
chemical  characteristics  of  the  waste  in 
the  unit  inrhiding  its  potential  for 
migratian  throu^  soit  liners,  or  other 
containing  structures; 

(2)  The  hydrologic  and  geologic 
characteristics  of  die  tmit  and  the 
stirroimding  area; 

(3)  The  patterns  of  land  use  in  the 
region; 

(4)  Tile  quantity  and  directions  of 
ground-wAter  flow; 

(5)  The  proximity  to  and  withdrawal 
ratts  of  cairent  and  potential  grotmd- 
water  users; 

(6)  The  existing  quality  of  ground 
water,  indading  other  sources  of 
contaminatian  and  their  cunulative 
impact  oo  dw  ground  water; 

(7)  The  potential  for  healdi  risks 
caused  by  human  exposure  to  waste 
constituents: 


(8)  The  potential  for  damage  to 
domestic  animals,  wildlife,  crops, 
vegetation,  and  physical  structures 
caused  by  exposure  to  waste 
constituents; 

(9)  The  potential  for  deposition  or 
migration  of  waste  constituents  into 
subsurface  physical  structures,  and  into 
the  root  zone  of  food-chain  crops  and 
other  vegetation; 

(b]  Prevention  of  any  release  that  may 
have  adverse  effects  on  smface  water 
quality  or  that  may  have  adverse  effects 
due  to  migration  di  waste  constituents 
onto  the  soil  surface  considering: 

(I)  The  volume  and  physical  and 
chemical  characteristics  of  the  waste  in 
the  imit; 

[2]  The  effectiveness  and  reliability  of 
containing,  conflidng,  and  collecting 
systems  and  structures  in  preventing 
migration; 

[3]  The  hydrological  characteristics  of 
the  tmit  and  the  surrounding  area, 
including  the  topography  of  the  land 
aroimd  the  tmit; 

(4)  The  patterns  of  precipitation  in  the 
region; 

(5)  The  quantity,  quality,  and 
directions  of  ground-water  flow; 

(6)  The  proximity  of  the  unit  to  surface 
waters; 

(7)  The  current  and  potential  uses  of 
nearby  surface  waters  and  any  water 
quality  standards  established  for  those 
surface  waters; 

[8]  The  existing  quality  of  surface 
water  and  surface  soils,  including  other 
sources  of  contamination  and  their 
cumulative  impact  on  siirface  water  and 
surface  soils; 

(9)  The  patterns  of  land  use  in  the 
region: 

(10)  The  potential  for  health  risks 
caused  by  humaa  exposure  to  waste 
constituents; 

(II)  The  potential  for  damage  to 
domestic  animals,  wildlife,  crops, 
vegetation,  end  physical  structures 
caused  by  exposure  to  waste 
constituents:  and 

(c)  Prevention  of  any  releases  that 
may  have  adverse  effects  on  air  quality 
considering: 

(1)  The  volume  and  physical  and 
chemical  characteristics  of  the  waste  in 
the  unit,  including  its  potential  for  the 
emission  of  gases,  aerosols,  and 
particulates,  and  their  dispersal; 

(2)  The  effectiveness  and  reliability  of 
systems  and  structures  to  reduce  or 
prevent  emissions  of  hazardous 
constituents  to  the  air, 

(3)  The  operating  characteristics  of  the 
unit; 

(4)  The  atmospheric,  meteorologjc, 
and  topographic  characteristics  of  the 
unit  and  the  surrounding  area; 


(5)  The  existing  quality  of  the  air. 
including  other  sources  oi  contamination 
and  their  ciunulative  impact  on  the  air; 

(6)  The  potential  for  health  risks 
caused  by  human  exposure  to  waste 
constituents; 

(7)  The  potential  for  damage  to 
domestic  animals,  wildlife,  crops, 
vegetation,  and  physical  structures 
caused  by  exposure  to  waste 
constitnnits. 


§  264.602    Monitoring,  analysis,  Inapaction, 
response,  and  reporting. 

Monitoring,  testing,  analytical  data, 
inspections,  response,  and  reporting 
procedures  and  frequencies  must  enstire 
compliance  with  S9  204.601,  284.15, 
264.33,  264.75,  264.78,  and  264.77. 

§  264.60}   Poat-cloauro  ear*. 

A  miscellaneous  tmit  that  is  a  disposal 
unit  must  be  maintained  in  a  manner 
that  complies  with  §  284.601  during  the 
post-closure  care  period.  In  addition,  if  a 
treatment  and  storage  unit  has 
contaminated  soils  or  ground  water  that 
cannot  be  completely  removed  or 
decontaminated  duriqg  closure,  then 
that  unit  must  also  m«et  the 
requirements  of  S  264J601  during  post- 
closure  care.  The  posl-clostnv  plan 
imder  S  264.118  must  specify  die 
procedures  that  will  be  used  to  satisfy 
this  requirement. 


1 264.604  througlt  264.99S    [Reserved} 


PART  270— EPA  ADMIMSTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

18.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002,  3005,  3007,  3019. 
and  70M  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Hesourse  CoiMcrvalion  and 
Recovery  Act  of  1976.  as  amended  (42  U.&C 
6905,  6912,  6925,  6627,  6939,  and  6074). 

19.  Part  270  is  amended  by  adding  to 
the  Table  of  Contents  a  bating  in 

Subpart  B  for  §  270.23  as  follows: 

Subpart  B— Permit  Appfcall— 

***** 

270.23    Specific  Part  8  iofonnsfioa 

reqnirenients  for  mianrilaneous  vxiits. 

20.  Section  270.14  is  amended  by 
revising  paragraphs  (b](5}  imd  (bKlS)  to 
read  as  follows: 

§270.14    Contents  of  Part  B:  General 
requirements. 

***** 

(b)  *  *  * 

(5)  A  copy  of  the  general  inspection 
schedtde  required  k^  1 204.15(b). 
Include,  where  applioaUe.  as  part  of  die 
inspection  schedule,  specific 
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requirements  in  §§  264.174.  264.194, 
264.226,  264.254.  264.273.  264.303.  and 
264.602. 

***** 

(13)  A  copy  of  the  closure  plan  and, 
where  applicable,  the  post-closure  plan 
required  by  §§  264.112  and  264.118. 
Include,  where  applicable,  as  part  of  the 
plans,  specific  requirements  in 
SS  264.178.  264.197.  264.228,  264.258, 
264.280.  264.310,  264.351.  264.601.  and 
264.603. 
***** 

21.  Part  270  is  amended  by  adding  a 
new  §  270.23  to  read  as  follows: 

§270^    Specific  Part  B  infonnation 
requirmneiits  for  misceNaiMOUs  units. 

Except  as  otherwise  provided  in 
§  264.600,  owners  and  operators  of 
facilities  that  treat,  store,  or  dispose  of 
hazardous  waste  in  miscellaneous  units 


must  provide  the  following  additional 
information: 

(a)  A  detailed  description  of  the  unit 
being  used  or  proposed  for  use. 
including  the  following: 

(1)  Physical  characteristics,  materials 
of  construction,  and  dimensions  of  the 
unit; 

(2)  Detailed  plans  and  engineering 
reports  describing  how  the  unit  will  be 
located,  designed,  constructed,  operated, 
maintained,  monitored,  inspected,  and 
closed  to  comply  with  the  requirements 
of  !§  264.601  and  264.602; 

(3)  For  disposal  units,  a  detailed 
description  of  the  plans  to  comply  with 
the  post-closure  requirements  of 

I  264.603. 

[b)  Detailed  hydrologic,  geologic,  and 
meteorologic  assessments  and  land-use 
maps  for  the  region  surrounding  the  site 
that  address  and  assure  compliance  of 


the  unit  with  each  factor  in  the 
environmental  performance  standards 
of  S  264.601. 

(c)  Information  on  the  potential 
pathways  of  exposure  of  humans  or 
environmental  receptors  to  hazardous 
waste  or  hazardous  constituents  and  on 
the  potential  magnitude  and  nature  of 
such  exposures. 

(d)  For  any  treatment  unit,  a  report  on 
a  demonstration  of  the  effectiveness  of 
the  treatment  based  on  laboratory  or 
field  data. 

(e)  Any  additional  information 
determined  by  the  Director  to  be 
necessary  for  evaluation  of  compliance 
of  the  unit  with  the  environmental 
performance  standards  of  S  264.601. 

(FR  Doc.  86-25195  Filed  11-6-^;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
43  CFR  Part  426 

Acreage  Limitation  Rules  and 
Regulations 

aqency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  proposed  rules  revise  the 
existing  rules  for  the  administration  of 
the  Reclamation  Reform  Act  of  1982. 
The  rules  are  being  revised  primarily  to 
add  provisions  for  administering  section 
203(b)  of  the  act.  Section  203(b) 
mandates  that  after  April  12, 1987, 
parties  remaining  subject  to  prior  law 
must  pay  the  full-cost  rate  for  irrigation 
water  delivered  to  land  leased  in  excess 
of  a  landholding  of  160  acres.  The 
proposed  rules  also  clarify  and  expand 
upon  provisions  in  the  existing  rules. 
DATES:  Comments  on  the  proposed  rules 
must  be  submitted  on  or  before  January 
6. 1987.  Public  hearings  on  the  proposed 
rules  are  being  scheduled  and  will  be 
announced  in  the  Federal  Register  once 
dates  and  places  have  been  established. 
addresses:  Written  comments  on  the 
proposed  rules  must  be  submitted  to 
Phillip  T.  Doe.  Chief,  Acreage  Limitation 
Branch;  Bureau  of  Reclamation;  E&R 
Center.  Code  D-410;  P.O.  Box  25007; 
Denver.  CO  80225. 

FOR  FURTHER  INFORMATION  CONTACT 

PhiUip  T.  Doe;  telephone  (303)  236-8065. 
SUPPLEMENTARY  INFORMATION: 
Bacltground 

The  Reclamation  Reform  Act  of  1982 
(RRA).  title  II.  Pub.  L.  97-293  (96  Stat. 
1263),  was  signed  into  law  by  President 
Reagan  on  October  12. 1982.  The  act  is 
the  culmination  of  an  effort  to 
modernize  Reclamation  law  that  began 
with  the  95th  Congress.  The  act  makes  a 
number  of  changes  to  prior  Reclamation 
law  but  retains  the  basic  principle  of 
limiting  the  amount  of  land  in  ownership 
which  may  receive  water  deliveries  from 
Relcamation  projects.  The  act  makes  a 
major  change  to  prior  law  by 
introducing  the  concept  of  full-cost 
pricing  for  some  water  deliveries. 

Current  Rules 

Final  rules  and  regulations  for 
implementing  the  Reclamation  Reform 
Act  were  published  in  the  Federal 
Register  on  December  6. 1983  (48  FR 
54768).  However,  during  that  rulemaking 
process,  the  Department  of  the  Interior 
(DOI)  decided  not  to  include  provisions 
for  implementing  section  203(b)  of  the 
act.  Section  203(b),  commonly  known  as 


the  "hammer  clause,"  mandates  that 
after  April  12, 1987,  parties  remaining 
subject  to  prior  law  must  pay  the  full- 
cost  rate  for  irrigation  water  delivered 
to  land  leased  in  a  landholding  in  excess 
of  160  acres.  DOI's  decision  to  publish 
rules  without  provisions  for 
implementing  section  203(b)  was  made 
in  response  to  concerns  regarding  the 
constitutionality  of  that  section.  During 
the  rulemaking  process,  segments  of  the 
public  voiced  strong  objection  to  section 
203(b),  maintaining  that  this  provision 
jeopardized  water  districts'  Hnancing 
abilities  and  abrogated  existing 
contracts  between  water  districts  and 
the  United  States.  However,  since 
Congress  has  not  repealed  section 
203(b),  it  is  necessary  for  the  DOI  to 
take  actions  to  incorporate  this 
provision  of  the  law  in  the  rules  and 
regulations. 

Implementation  of  Section  203(b) 

Since  the  RRA  was  enacted  in  1982, 
considerable  attention  has  focused  on 
section  203(b),  not  only  because  of  the 
question  of  constitutionahty,  but  also 
because  of  the  question  of  how  that 
section  should  be  implemented  when  it 
becomes  effective  in  1987.  The  main 
203(b)  issues  that  have  been  raised  are: 
(1)  Does  the  160-acre  full-cost  pricing 
threshold  apply  to  individuals  and 
entities  on  a  westwide  or  a  district-by- 
district  basis?  and  (2)  At  what  point  are 
a  husband  and  wife  subject  to  prior  law 
required  to  pay  the  full-cost  rate  for 
irrigation  water  to  leased  land— when 
the  landholding  exceeds  160  acres  or 
when  it  exceeds  320  acres? 

In  a  June  12. 1986,  opinion,  the  DOI 
Solicitor's  Office  concluded  that  the 
Secretary  is  required  to  apply  section 
203(b)  on  a  westwide  basis  and  to  limit 
a  husband  and  wife,  as  well  as  all  other 
forms  of  holding  under  prior  law,  to  a 
160-acre  full-cost  pricing  threshold  for 
leased  land.  The  proposed  rules  reflect 
these  conclusions  and  add  minor 
changes  necessary  for  implementing 
section  203(b). 

Other  Changes 

In  addition  to  adding  changes  for 
administering  section  203(b),  other 
changes  have  been  made  to  reflect  DOI 
Solicitor  opinions  and  Bureau  of 
Reclamation  (Bureau]  policies  which 
have  been  developed  since  the  current 
rules  were  pubMshed.  The  Bureau  thinks 
it  is  important  that  these  decisions  be 
incorporated  in  the  proposed  rules  so 
that  all  water  users  will  be  aware  of  the 
criteria  and  procedures  that  apply  to  the 
operation  of  their  landholdings.  For 
example,  as  a  result  of  a  recent  policy 
decision,  landholders  have  an  additional 
15  days  after  changing  their 


landholdings  in  which  to  submit  new 
reporting  forms  to  their  water  districts. 
This,  and  all  other  changes  made 
because  of  recently  developed  policies, 
have  been  so  identified  in  the  next 
subsection  entitled  "Specific  Proposed 
Changes." 

The  Bureau  is  also  proposing  to  make 
other  changes  for  the  purpose  of 
clarifying,  expanding  upon,  and 
correcting  certain  provisions  in  the 
current  rules.  The  existing  rules 
represent  the  first  set  of  rules 
promulgated  for  implementing  not  only 
the  RRA,  but  also  prior  Reclamation  law 
dating  back  to  1902.  Both  the  RRA  and 
prior  law  encompass  many  different 
issues,  a  number  of  which  are  extremely 
complex.  Based  on  the  Bureau's 
experience  with  the  Reclamation 
program  since  the  ciurent  rules  became 
effective,  we  recognize  the  need  for 
providing  a  clearer  understanding  of  the 
Bureau's  policies  and  procedures 
regarding  many  of  these  issues.  For  that 
reason,  we  have  added  language  to  the 
proposed  rules  to  reflect  established 
practices,  rewritten  passages  which 
have  caused  confusion  or 
misunderstanding,  and  corrected  errors 
that  were  first  noticed  after  the  current 
rules  were  published. 

Specific  Proposed  Changes 

The  following  summary  identifies  the 
specific  changes  the  Bureau  proposes  to 
make  to  the  current  rules.  It  also 
identifies  those  editorial  changes  which 
could  be  of  more  than  passing  interest  to 
some  parties. 

Section  426.4(e).^ln  the  definition  of 
"discretionary  provisions,"  the  words 
"title  II  of  were  added  in  front  of  the 
words  "Pub.  L.  97-293"  to  provide  a 
more  exact  reference.  Because  of  this 
change,  it  is  redundant  to  include  these 
words  after  every  use  of  the  term 
"discretionary  provisions."  Therefore, 
"of  title  II,"  as  used  with  the  term 
"discretionary  provisions,"  has  been 
deleted  throughout  the  rules.  A  similar 
change  has  also  been  made  to  the 
definition  of  "nondiscretionary 
provisions"  in  S  420.4(u). 

Section  426.4(i).^\n  the  past,  different 
terms  have  been  used  by  the  various 
interests  both  within  and  outside 
government  to  describe  excess  land 
which  has  gone  from  excess  status  to 
nonexcess  status  aad  which  is  burdened 
by  a  deed  covenant  This  has  resulted  in 
confusion  and  misunderstanding.  To 
rectify  this,  we  have  coined  the  phrase 
"formerly  excess  land"  and  used  it, 
where  appropriate,  in  the  proposed 
rules.  Therefore,  it  is  necessary  for  the 
term  to  appear  in  the  defiinition  section. 
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Section  426.4fin).— The  wording  in  the 
definition  of  "irrigable  land"  was 
revised  to  make  iSje  term  easier  to 
understand. 

Section  426.4fnJ.— In  the  past,  some 
landholders  have  mistakenly  thought 
that  irrigable  land  was  considered  to  be 
irrigation  land  only  if  it  were  actually 
being  irrigated.  To  eliminate  this 
misunderstanding,  we  have  added 
clarifying  language  to  the  definition  of 
irrigation  land. 

Section  428.4(q).—'nie  definition  of 
'iandholding"  has  been  revised  so  that 
it  refers  not  only  to  qualified  and  limited 
recipients,  but  also  to  recipients  subject 
to  prior  law.  The  last  sentence  of  the 
definition,  which  states  that  attribution 
is  not  required  if  a  landholder's  interest 
is  4  percent  or  less,  has  been  deleted 
because  (1)  the  sentence  does  not  really 
define  "Iandholding"  and  (2)  such  land, 
in  fact,  is  attributable  to  an  individual  or 
entity's  holdings.  The  fact  that  the 
Bureau  does  not  require  landholders  to 
report  such  holdings  under  certain 
circumstances  is  an  issue  that  is  not 
germane  to  the  definition  of  Iandholding. 

Section  426.4fr).—WHh 
implementation  of  section  203(b),  the 
meaning  of  "lease."  as  differentiated 
from  that  of  other  types  of  farm 
operation  agreements,  will  become  very 
important  to  landholders.  Therefore,  we 
have  included  its  definition,  as  already 
found  in  the  text  of  S  426.7.  in  the 
definition  section. 

Section  42e.4(vJ.— "Non-full-cost 
entitlement"  is  a  new  term  which  we 
propose  to  use  throughout  the  rules  to 
describe  the  maximum  number  of  acres 
a  landholder  may  irrigate  with  less  than 
full-cost  water.  'Therefore,  this  term  has 
been  included  in  the  defiiiition  section. 

Section  426.4(w).-An  the  current  rules, 
the  term  "contract  rate"  is  often  used 
when,  in  fact,  a  rate  higher  than  the 
contract  rate  must  be  paid  in  cases 
where  (1)  the  land  is  held  by  an 
individual  who  has  become  subject  to 
the  discretionary  provisions  and  (2)  the 
district's  contract  rate  does  not  cover 
full  O&M  costs.  To  cover  sudi 
situations,  we  have  replaced  the  term 
"Contract  rate."  where  appropriate,  with 
the  term  "non-full-cest  rate."  Therefore, 
it  was  necessary  to  add  this  term  to  the 
definition  section. 

Section  426.4(x).—\i  is  important  that 
we  establish  a  uniform  meaning  for  the 
word  "operator."  as  used  throughout  the 
rules.  Therefore,  a  definition  for  this 
term  has  been  added  to  the  definition 
section. 

Section  426.4(z).—¥ot  the  sake  of 
brevity  and  to  provide  a  term  parallel  to 
"qualified  recipient,"  the  term  "prior  law 
recipient"  has  been  added  throughout 
the  rules  to  replace  the  phrase 


"individuals  or  entities  subject  to  prior 
law."  Therefore,  we  have  added  this 
new  term  to  the  definition  section. 

Section  426.5(a)(1).— New  language  is 
necessary  to  specifically  point  out  that 
landholders  in  districts  subject  to 
contracts  in  existence  on  October  12, 
1982,  may  be  required  to  pay  higher 
water  rates  with  implementation  of 
section  203(b]. 

Section  426.5(a)(2).— The  following  six 
changes  have  been  made  in  this 
paragraph:  (l)  To  avoid  redundancy  in 
the  first  and  second  sentences,  the  first 
sentence  in  this  section  was  deleted.  (2} 
In  the  second  sentence,  the  words  "have 
an  existing  contract  with  the  United 
States"  were  crossed  out  so  that  this 
requirement  is  stated  more  accurately. 
That  is,  districts  which  enter  new 
contracts  must  became  subject  to  the 
discretionary  provisions.  This  is  true 
even  for  those  districts  that  had  no 
previous  contract  with  the  United 
States.  (3)  We  have  added  the  cross 
reference  "§  425.5(a)(3)(u)"  in  order  to 
be  complete  in  Usting  exceptions  to  the 
requirement  that  districts  must  become 
subject  to  the  discretionary  provisions 
upon  entering  a  new  contract.  (4)  "The 
discretionary  provisions  apply  to 
districts,  not  contracts;  therefore,  the 
wording  in  the  third  sentence  was 
changed  to  reflect  this  fact.  (5)  In  the 
past  there  has  been  some  confusion  as 
to  whether  individual  entity  members 
become  subject  to  the  discretionary 
provisions  when  the  entity  holds  land  in 
a  district  which  become  subject  to  those 
provisions.  To  make  it  clear  that  such 
individuals  are  affected  by  the  district's 
contract  actions,  we  have  added  the 
words  "including  individual  entity 
members"  to  the  fourth  sentence.  For  the 
same  reason,  we  have  also  added  this 
phrase  to  S  428.5(a)(3)  (i)  and  (ii)  (8) 
Some  individuals  and  entities  in 
districts  which  have  become  subject  to 
the  discretionary  provisions  may  not  be 
able  to  become  qualified  at  limited 
recipients  (for  example,  nonresident 
aliens  and  entities  not  established  under 
States  or  Federal  law.)  New  language 
was  added  to  this  section,  and  also 
S  426.5(a)(3)  and  426.5(d)(1),  to  cover 
these  instances. 

Section  ^6.5(a)(3)  (i).—&nce  all 
contractors  are  automatically  subject  to 
some  provisions  in  Pub.  L  97-293,  it  is 
not  accurate  to  say  "contracts  amended 
for  conformance  to  Pub.  L  97-293." 
More  accurately,  contracts  are  amended 
to  conform  to  only  the  discretionary 
provisions  of  Pub.  L  97-293.  Thus,  the 
first  sentence  of  this  section  was  revised 
to  reflect  this  fact 

Section  426.5(a)(3)(ii)(F).— This 
provision,  which  addresses  water 
transfers  in  relationship  to  additional 


and  supplemental  benefits,  has  been 
expanded  to  show  that  (1)  the  Bureau 
will  not  approve  transfers  if,  in  the  final 
analysis,  the  transfer  results  in 
increased  operating  losses  or  any 
decrease  in  capital  payment  to  the 
United  States,  and  (2)  the  recipients  of 
transferred  water  must  pay  a  rate  which 
is  at  least  equal  to  the  actual  O&M  costs 
or  the  full-cost  rate  in  those  cases 
where,  for  whatever  reason,  the 
recipients  would  have  been  subject  to 
such  costs  had  the  water  not  been 
considered  transferred  water.  The  first 
addition  has  been  made  so  that  the  rules 
ensure  adequate  cost  recovery  to  the 
United  States.  The  latter  addition  simply 
emphasizes  what  is  required  by  section 
203(b),  205,  and/or  208  of  the  RRA  in  the 
pricing  of  water. 

Section  426.5(d)(1).— 'When  the 
current  rules  were  written,  the  Bureau 
assumed  that  an  irrevocable  election  by 
an  entity  would  also  bind  individual 
members  of  that  entity.  However,  the 
Solicitor's  opinion  of  February  27. 1984. 
concluded  that  an  irrevocable  election 
binds  only  the  elector.  Therefore,  two 
sentences  were  added  to  the  end  of  this 
section  to  reflect  that  opinion.  Other 
provisions  of  the  rules  affected  by  the 
opimon  have  also  been  changed 
accordingly. 

Section  426.5(e). — New  language  was 
added  to  the  first  paragraph  to 
specifically  point  out  that  landholders  in 
districts  subject  to  contracts  in 
existence  on  October  12, 1982,  may  be 
required,  because  of  implementation  of 
section  203(b),  to  pay  higher  water  rates 
beginning  April  12, 1987.  The  new 
language  in  this  paragraph  eliminates 
the  need  for  the  third  paragraph  in  this 
section,  so  we  propose  to  delete  it. 

Section  426.6(b)(1).— The  current 
wording  in  example  2  gives  the 
impression  diat  the  160  acres  Farmer  X 
purchased  when  he  was  subject  to  prior 
law  became  ineligible  to  receive 
irrigation  water  after  Farmer  X  became 
subject  to  the  discretionary  provisions, 
we  have  revised  the  Icmguage  to  correct 
this  unintended  meaning. 

Section  426.6(b)(1).  example  5.— The 
following  two  changes  have  been  made 
in  this  paragraph:  (1)  Throughout  this 
example  and  the  rest  of  the  rules,  the 
working  "land  receiving  irrigation 
water"  has  been  changed  to  "irrigation 
land."  This  change  has  been  made 
because  in  the  past  some  readers  have 
incorrecdy  interpreted  the  current 
wording  to  mean  that  irrigable  land  not 
being  irrigated  at  any  one  particular 
instant  does  not  count  against  a 
landowner's  entidement  (2)  Example  3 
has  also  been  revised  to  make  it  clear 
that  the  reason  Farmer  Z,  a  nonresident 
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alien,  is  permitted  to  place  his  land 
under  recordable  contract  and  sell  it  at 
fair  market  value  is  because  he  owned 
that  land  before  the  district  became 
subject  to  the  discretionary  provisions. 

Section  420.6(b)(2),  example  1.— 
Currently,  the  rules  state  that  the 
husband  and  wife  in  diis  example  are 
not  eligible  to  receive  irrigation  water 
on  any  other  owned  land  because  they 
abeady  receive  water  on  960  acres. 
However,  under  certain  circumstances, 
the  couple  would  be  able  to  receive 
irrigation  water  on  additional  land;  for 
example,  land  under  recordable 
contract.  We  have  revised  the  wording 
to  allow  for  such  circumstances. 

Section  426.8(bJ(3).— The  following 
four  changes  have  been  made  in  this 
paragraph:  (1)  Currently,  the  rules 
provide  that  no  member  in  a  legal  entity 
which  is  a  qualified  recipient  may  own 
more  than  960  acres  (640  acres  for  a 
hmited  recipient).  However,  in  an  entity 
which  makes  an  irrevocable  election,  if 
an  individual  member  remains  subject 
to  prior  law,  he  may,  in  fact  receive 
irrigation  water  on  no  more  than  160 
acres.  Language  was  revised  to  reflect 
this.  See  also  the  discussion  for  changes 
made  in  §  426.5(d)(1).  (2)  The  word 
"westwide"  was  added  to  make  it  clear 
that  a  qualified  recipient  entity's 
ownership  entitlement  is  applied  on  a 
westwide  rather  than  district-by-district 
basis.  (3)  The  last  part  of  this  paragraph 
was  changed  to  make  it  clear  that  while, 
for  obvious  reason,  the  U.S.  citizenship/ 
U.S.  residency  requirements  do  not 
apply  to  a  qualified  recipient  legal 
entity,  they  do  apply  to  members  of  such 
an  entity  if  the  entity  becomes  subject  to 
the  discretionary  provisions  by  virtue  of 
a  district  contract  action.  (4)  In  the 
current  rules,  the  requirement  that  a 
subsidiary's  landholdlng  counts  against 
the  parent  corporation's  entitlement  is 
spelled  out  only  in  one  of  the  examples 
under  limited  recipients.  In  the  proposed 
rules,  we  have  made  the  requirement 
more  obvious  by  adding  it  to  the  main 
body  of  this  section.  Changes  similar  to 
those  discussed  in  the  four  preceding 
items  have  also  been  made  in  S  426.6(c) 
which  addresses  ownership  entitlements 
for  limited  recipients. 

SecUon  426.6(b)(3).  example  i.— In  the 
current  rules,  this  example  is  confusing 
because  the  reader  cannot  tell  how  the 
entity  became  a  qualified  recipient.  If 
the  reader  assumes  the  district  has 
amended  its  contract,  the  logically,  but 
incorrectly,  he  could  also  assume  from 
the  present  wording  that  part  owners  of 
legal  entities  are  not  affected  when  a 
district  amends  its  contract  The 
example  was  revised  to  make  it  clear 
that  entity  members  become  subject  to 


the  discretionary  provisions  because  of 
the  district's  contract  amendment. 

Section  426.6(h)(3).  example  2.— 
Nonresident  aliens  in  amending  districts 
cannot  meet  the  qualifications  for 
becoming  qualified  recipients.  The 
example  was  corrected  to  reflect  this 
fact. 

Section  426.6(h)(3).  examples  3  and 
4. — ^These  new  examples  were  added  to 
illustrate:  (1)  The  effect  on  a  qualified 
recipient  entity's  ownership  entitlement 
if  some  or  all  of  ttie  individual  members 
remain  subject  to  prior  law.  and  (2) 
ownership  entitlement  determinations 
for  qualified  recipients  in  parent/ 
subsidiary  corporation  situations. 

Sections  426.6  (b)(4)  and  (d)(6).— 
During  the  past  three  years,  there  has 
been  confusion  and  uncertainty 
regarding  treatment  of  irrigation  land 
held  in  trusts.  To  provide  uniform 
treatment  the  proposed  rules  spell  out 
the  Bureau's  newly  established  policy 
for  attribution  of  trust  land. 

Section  426.6(b)(4),  example  5.— In  the 
past  this  example  has  caused  some 
readers  to  misinterpret  the  rules  of 
attribution  in  certain  trust  situations. 
The  source  of  confusion  stemmed  from 
the  fact  that  the  example  does  not 
specify  whether  the  landowner's 
daughter  is  a  dependent  or  a 
nondependent.  We  have  added  language 
to  make  it  clear  that  the  daughter  is  a 
nondependent  aad  therefore,  the  trust 
land  is  counted  against  her  ownership 
entitlement  rather  than  her  father's. 

Section  426.6(d)(1).  example  2.— The 
Bureau  proposes  to  adopt  a  new  pohcy 
whereby  prior  law  recipients  can  make 
land  purchased  into  excess  status 
eligible,  provided  they  become  subject 
to  the  discretionary  provisions  within 
certain  time  frames.  Therefore,  we  have 
revised  this  example  to  incorporate  the 
proposed  policy. 

Section  426.6(d)(2).— We  have  added 
additional  language  to  this  section  to 
make  it  clear  that  a  husband  and  wife 
under  prior  law  cannot  receive  Irrigation 
water  on  320  acres  unless  each  holds 
equal  interest  in  the  land  they  own 
jointly.  This  requirement  is  new  to  the 
rules;  however,  it  reflects  Bureau  policy 
established  many  years  before 
enactment  of  the  RRA. 

Section  426.6(d)(2).  (3).  (4).  (5).— The 
current  rules  contain  no  examples 
illustrating  ownership  entitlement 
situations  for  prior  law  recipients.  To 
clarify  this  section  and  to  be  consistent 
with  our  treatment  of  qualified  and 
limited  recipients,  examples  were  added 
to  each  of  these  subsections. 

Section  426.6(d)  (3)  and  (4).— 
Currently,  these  two  paragraphs  provide 
that  no  member  of  a  prior  law  tenancy- 


in-common  or  partnership  is  eligible  to 
receive  irrigation  water  on  more  than 
160  acres.  That  is  not  always  correct  If 
individual  members  of  such  entities 
have  become  subject  to  the 
discretionary  provisions,  they  may 
receive  irrigation  water  on  only  160 
acres  through  their  interest  in  the  prior 
law  entity;  however,  their  overall 
entitlement  is  960  rather  than  160  acres. 
Language  was  added  to  reflect  this  fact. 
Section  426.6(d)(4),— the  current  rules 
are  silent  as  to  the  ownership 
entitlement  for  a  prior  law  partnership 
in  which  the  partners  do  not  have 
separable  interests  and  the  right  to 
alienate  these  interests.  In  response  to 
questions  we  have  received  in  this 
regard,  the  proposed  rules  spell  out  that 
In  such  arrangements  the  entire 
partnership  may  own  and  receive 
irrigation  water  on  a  maximum  of  160 
acres.  This  provision  reflects  the 
Bureau's  long  established  policy  for 
treatment  of  such  partnerships. 

Section  426.6(d)(5).r-The  current  rules 
state  that  all  prior  law  corporations 
have  a  160-acre  entitlement  However. 
that  statement  does  aot  take  into 
accoimt  the  exception  to  that  rule.  That 
is,  a  subsidiary  corporation  does  not 
have  an  entitlement  separate  from  that 
of  its  parent  corporation.  Thus,  a 
statement  explaining  the  exception  has 
been  added  to  this  subsection. 

Section  426.6(g).— Chaagea  were  made 
to  this  paragraph  to  darify  how  the 
discretionary  provisions  apply  in  cases 
of  multidistrict  ownerships. 

Section  426.6^^/— Changes  were 
needed  here  to  clarify  the  present 
wording;  i.e.,  landowners  who  purchase 
themselves  into  excess  status  caimot 
automatically  make  such  land  eligible 
through  the  redesignation  process. 

Section  426.7(a).— Y/ith 
implementation  of  section  203(b),  it  is 
particularly  important  for  landholders  to 
know  whether  or  not  a  farm  operation 
agreement  will  be  considered  a  lease. 
Therefore,  we  have  elaborated  on  the 
kind  of  operations  that  will  not  be 
considered  leases;  that  is,  legitimate 
custom  farming  operations  and 
arrangements  for  nonreclamation 
dependent  activities.  All  other  farm 
operations  will  be  considered  leases 
unless  the  Secretary  determines 
otherwise. 

Section  426.7(b).— Additional 
language  has  been  added  to  this  section 
requiring  all  farm  operation  agreements 
to  be  in  writing  and  to  be  made 
available  for  inspection  at  the 
Secretary's  request  Ttiis  is  a  new 
requirement  which  wc  think  is 
warranted  because  tlus  Bureau  must 
have  some  means  whereby  it  can 
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determine  or  not  a  farm  operation 
agreement  is,  in  reality,  a  lease. 

Section  426.7(c).— W/e  have  expanded 
this  paragraph  to  give  a  more  detailed 
explanation  of  how  to  determine  if  land 
is  subject  to  full-cost  pricing.  The 
revised  explanation  reflects  the 
following  new  provisions:  (1)  The 
current  rules  provide  that  a  landholder 
who  exceeds  his  non-full-cost 
entitlement  must  first  select  his  owned 
land  for  receipt  of  water  at  the  contract 
rate  before  selecting  leased  land  for 
contract  rate  water.  In  response  to 
requests  by  water  users,  the  Bureau 
requested  the  DOI  Solicitor's  Office  to 
review  and  determine  whether  it  is 
permissible,  from  a  legal  standpoint,  for 
landholders  to  reverse  the  order  of 
selection  if  they  choose  to  do  so.  In  a 
June  12. 1986,  opinion,  the  Solicitor 
concluded  that  the  Secretary  may  permit 
landholders  increased  flexibility  in 
selecting  that  land  which  will  be 
assessed  the  full-cost  rate.  The  rules 
have  been  revised  to  reflect  that 
conclusion.  This  means  that  a 
landholder  may  select  his  full-cost  acres 
from  any  of  the  nonexempt  eligible 
acreage  in  his  holding.  (2)  The  June  12. 
1986,  opinion  also  concluded,  in  contrast 
with  the  Bureau's  current  policy,  that 
only  that  owned  land  which  actually 
receives  irrigation  water  must  be 
counted  when  determining  how  many 
acres  in  a  landholding  are  subject  to  the 
full-cost  water  rate.  Since  this 
conclusion  revises  our  current  pohcy, 
we  have  included  it  in  the  proposed 
rules.  (3)  We  have  also  added  that 
irrigation  land  will  be  counted  toward  a 
landholder's  non-full-cost  entitlement  on 
a  cumulative  basis  in  any  one  water 
year.  Without  such  a  stipulation, 
landholders  in  districts  that  irrigate  on  a 
year-round  basis  would  be  able  to 
receive  Federal  subsidies  in  excess  of 
their  non-full-cost  entitlements.  (4) 
Congress  mandated  that  full-cost 
charges  be  collected  from  the  parties  to 
whom  such  charges  are  attributable 
rather  than  being  averaged  over  the 
district.  Language  has  been  added  to 
emphasize  this  point.  (S)  We  have  also 
added  a  provision  that  provides  that 
irrigation  water  may  be  delivered  at  a 
non-full-cost  rate  to  land  in  excess  of  a 
landholder's  non-full-cost  entitlement 
only  if  the  landholder  can  demonstrate 
to  the  Secretary  that  such  land  should 
not  be  subject  to  full-cost  pricing.  We 
think  that  this  provision  is  warranted 
because  unless  landholders  are  held 
responsible  for  providing  proof  in  such 
cases,  it  would  be  almost  impossible  for 
the  Bureau  to  determine  if  their 
landholdings  are  in  compliance  with  the 
full-cost  pricing  provisions  of  the  RRA. 


Section  426.7(c)(2).— la  order  to 
accurately  reflect  the  wording  used  in 
section  205(a)(3)  of  the  RRA.  the  last 
part  of  the  following  phrase,  "limited 
recipients  who  received  irrigation  water 
prior  to  October  1, 1981."  has  been 
changed  throughout  the  rules  to  read, 
"on  or  before  October  1. 1981." 

Section  4267(c)(3)  and  examples  1- 
4. — ^This  paragraph  and  examples  were 
added  because  of  implementation  of 
section  203(b).  Based  on  the  Solicitor's 
June  12. 1986.  opinion,  the  new 
provisions  apply  section  203(b]  on  a 
westwide.  rather  than  a  district-by- 
district  basis.  The  new  provisions  also 
limit  a  husband  and  wife,  and  all  forms 
of  holding  under  prior  law.  to  the  receipt 
of  non-fuU-cost  water  on  a  total  of  no 
more  than  160  acres  of  leased  land. 
However,  it  should  be  noted  that  after 
the  advent  of  section  203(b).  a  husband 
and  wife  will  still  be  eligible  to  receive 
subsidized  water  on  320  acres  of  owned 
land.  In  fact,  all  owned  land  that  was 
eligible  under  prior  law  for  subsidized 
water,  regardless  of  the  form  of 
ownership,  remains  eligible  upon 
implementation  of  section  203(b). 
provided  it  is  owner  operated. 

Section  426.7(d)  and  example.— bi  the 
past,  some  landholders  did  not  realize 
that  (1)  they  became  subject  to  the 
discretionary  provisions  by  virtue  of  the 
fact  that  they  leased  land  in  a  district 
which  had  become  subject  to  the 
discretionary  provisions,  and  that  (2) 
they  remain  subject  to  the  discretionary 
provisions  if  they  reenter  fanning  in  a 
reclamation  district  after  disposing  of 
their  present  ownership  or  leasehold 
interest  in  a  district  subject  to  the 
discretionary  provisions.  Additional 
language  was  added  to  clarify  these  two 
points. 

Section  426.7(e)(l)(i).— Currently,  the 
rules  do  not  address  the  amortization 
period  used  for  calculating  full-cost 
rates  in  cases  where  water  service  rates 
are  designed  to  completely  repay 
applicable  Federal  expenditures  in  a 
specific  time  period.  Therefore,  we  have 
added  a  sentence  to  this  paragraph  to 
reflect  current  practice  in  such 
situations.  That  is.  in  these  cases,  the 
specified  time  period  may  be  used  as  the 
amortization  period  for  full-cost 
calculations  related  to  these 
expenditures;  however,  such  an 
amortization  period  may  not  exceed  the 
payback  period  authorized  by  Congress. 
Section  426.7  (f)(l)(ii)  and  (f)(2).— The 
wording  in  both  paragraphs  has  been 
revised  so  that  it  will  accurately  reflect 
the  language  in  section  205  of  the  RRA 
for  calculating  interest  rates  for  hill  cost 
Section  203(b)  requires  that  a  higher 
interest  rate  be  used  when  computing 


full  cost  for  prior  law  recipients  than  for 
landholders  who  become  qualified 
recipienU  before  April  13, 1987. 
However,  the  Bureau  has  decided  that 
prior  law  recipients  will  not  be  locked 
into  the  higher  interest  rate  should  they 
become  subject  to  the  discretionary  ^ 
provisions  after  April  12, 1987.  This 
decision  has  been  added  to  the  rules. 

Section  426.7(g)(1).— The  following 
two  changes  have  been  made  in  this 
paragraph:  (1)  The  current  rules  provide 
that  a  proportional  rate  scheme  must  be 
used  in  charging  full  cost  in  districts 
which  levy  water  delivery  charges  on  a 
per  acre-foot  basis.  In  response  to 
requests  received  from  water  districts, 
we  have  revised  this  section  so  that  use 
of  the  proportional  rate  scheme  is  now 
optional.  If  districts  prefer,  they  are  now 
permitted  to  assess  full-cost  and  non- 
full-cost  charges  directly,  based  on  each 
landholder's  full-cost  and  non-full-cost 
acreage.  However,  when  this  method  is 
used,  assessments  must  be  made  based 
on  the  assumption  that  equal  amounts  of 
water  per  acre  are  being  delivered  to 
full-cost  and  non-full-cost  land.  Such  a 
requirement  is  necessary  to  ensure  that 
landholders  do  not  irrigate  land  selected 
to  pay  full  cost  with  ncm-full-cost  water. 
This  change  is  also  reflected  in 
paragraph  (g)(3)  of  this  section.  (2) 
Because  of  implementation  of  section 
203(b),  districts  will  need  to  look  at  both 
reporting  and  certification  forms  to 
determine  how  much  land  should  be 
assessed  a  full-cost  rate.  Therefore,  it 
was  necessary  to  add  "reporting  forms" 
to  this  section. 

Section  426.7(g)(2),  example.— 
Presently,  it  is  not  clear  whether 
Operator  Y  in  this  example  is  subject  to 
the  discretionary  provisions.  Since  this 
example  would  not  be  correct  if  the 
reader  thinks  the  operator  is  a  prior  law 
recipient  we  have  added  the  words 
"qualified  recipient"  so  that  there  can  be 
no  confusion  about  the  appUcability  of 
this  example. 

Section  426.8  (a)  and  ^6/— We  have 
revised  paragraph  (a)  and  example  1  so 
that  when  a  district  amends  its  contract 
solely  for  the  purpose  of  conforming  to 
the  discretionary  provisions,  any 
positive  difference  that  exists  between  a 
district's  overall  contract  rate  and  the 
O&M  costs  will  be  maintained  during 
the  term  of  a  district's  contract. 
Furthermore,  this  change  means  that  the 
Bureau  will  continue  its  policy  of 
reviewing  all  contract  provisions 
(including  the  contract  water  rate)  when 
districts  become  subject  to  the 
discretionary  provisions  because  of  an 
amendment  which  provides  additional 
and  supplemental  benefits.  Because  of 
this  revision,  example  2  in  paragraph  (a) 
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of  the  current  rules  is  no  longer 
applicable,  and  therefore  has  been 
revised  to  illustrate  how  the  contract 
rate  would  be  adjusted  in  those  cases 
where  the  amending  district's  current 
rate  does  not  cover  full  O&M  costs. 
Additions  similar  to  those  made  in 
paragraph  (a)  have  also  been  made  in 
paragraph  (b),  which  addresses  payment 
of  O&M  costs  for  irrevocable  electors. 

Section  426£(c). — ^The  current  rules 
state  that  districts  which  do  not  amend 
their  contracts  to  become  subject  to  the 
discretionary  provisions  are  required  to 
pay  O&M  chJarges  in  accordance  with 
the  terms  of  their  existing  contracts. 
However,  that  statement  will  no  longer 
be  accurate  when  section  203(b) 
becomes  effective.  That  is,  beginning 
April  13, 1987,  prior  law  districts  are 
required  to  collect  full  O&M  costs  for 
any  land  in  their  district  which  becomes 
subject  to  full  cost  We  have  revised  this 
section  to  reflect  this  fact 

Section  426.9(b)(5).  example.— The 
current  rules  give  tlue  impression  that 
Fanner  X  must  dispose  of  any  excess 
land  which  cannot  be  included  in  his 
entitlement  through  an  equivalency 
determination.  Revisions  were  made  to 
show  that  Farmer  X  also  has  the  option 
of  keeping  the  excess  land  in  his  holding 
and  not  receiving  irrigation  water  on  it. 

Section  42a£|fA/— Additional 
language  was  added  to  emphasize  the 
fact  that  land  under  recordable  contract 
does  not  need  to  be  sold  at  an  api»oved 
price  if  it  becomes  part  of  a  landowner's 
nonexcess  designation  as  a  result  of  an 
equivalency  determination.  In  the  past, 
there  has  been  some  confusion  about 
this  point 

Section  426.10. — ^Throughout  this 
section,  we  have  established  the 
requirement  that  not  only  owners  and 
lessees,  but  all  farm  operators,  are 
subject  to  certification  and  reporting 
requirements.  By  requiring  Oie 
declaration  of  all  farm  operation 
agreements,  the  Bureau  will  be  aware  of 
situations  in  which  full-cost  payments 
are  potentially  due,  depending  on 
whether  the  farm  operation  agreement  is 
found  to  be,  in  fact  a  lease.  If,  following 
the  Bureau's  review,  a  farm  operation 
agreement  is  found  not  to  be  a  lease, 
then  none  of  the  requirements  of  the 
RRA  pertaining  to  leases,  inclut&ig  full- 
cost  will  apply. 

Section  42e.lO(b).—Y/e  have  received 
several  comments  since  the  current  rules 
were  published  requesting  the  Bureau  to 
revise  the  provision  which  requires  prior 
law  recipients  to  attest  that  they  are  in 
compliance  with  the  ownership 
limitations  of  Reclamation  law.  These 
commentors  maintain  that  because  of 
this  requirement  landholders  who  are 
not  totally  knowledgeable  about 


Reclamation  law  could  become  easy 
targets  for  accusations  of  perjury  should 
information  on  their  forms  be  found 
incorrect.  We  beteve  this  is  a  valid 
concern,  and  theiefore,  have  revised  the 
wording  so  that  landowners  and 
operators  are  only  required  to  provide 
information  pertinent  to  their 
compliance  with  Reclamation  law. 

Section  426.  lOfc).— The  following  two 
changes  have  been  made  in  this 
paragraph:  (1)  In  the  past  some 
landholders  mistakenly  thought  that 
irrigable  land  was  only  to  be  reported 
on  the  forms  if  it  were  actually  receiving 
irrigation  water.  To  avoid  this 
misunderstanding  in  the  future,  we  have 
specified  that  landowners  and  operators 
must  disclose  information  about  all 
irrigable  land,  even  if  it  is  not  being 
irrigated.  (2)  The  current  rules  refer  to 
only  quaUfied  and  limited  recipients 
when  addressing  the  requirments  for 
identifying  members  of  a 
multiownership  arrangement  however, 
these  same  requirements  also  apply  to 
prior  law  recipients.  Therefore  we  have 
revised  this  paragraph  to  include  prior 
law  recipients. 

Section  426.10(d).— Based  on 
comments  received  from  water  users, 
the  Bureau  recently  established  a  policy 
to  meliorate  the  reporting  requirements 
for  landowners  and  operators  who 
change  their  lancBioldings  in  some  way. 
By  that  policy,  such  landowners  and 
operators  are  given  an  additional  15 
days  in  which  to  submit  new  forms  to 
their  districts.  This  paragraph  has  been 
revised  so  that  all  owners  and  operators 
will  be  aware  of  this  fact 

Section  42&10^).—The  current 
wording  could  easily  be  interpreted  to 
mean  that  districts  can  destroy  all 
certification  and  reporting  forms  after 
three  years;  however,  that  is  not  what 
was  intended.  In  those  cases  where 
landholders  file  the  much  shorter 
verification  form,  the  last  fully 
completed  certification  or  reporting  form 
must  also  be  kept  on  file,  even  if  this 
form  is  more  than  three  years  old. 
Language  has  been  revised  to  clarify 
this  requirement. 

Section  426.10{/).— The  current  rules 
provide  that  irrigation  land  becomes 
ineligible  to  receive  irrigation  water  if  a 
landowner  or  operator  fails  to  submit 
the  required  certification  or  reporting 
forms.  We  propose  to  add  a  new 
provision  requiring  that  a  higher  rate, 
which  would  be  established  by  the 
Secretary,  be  paid  should  irrigation 
water  be  delivered  despite  this 
prohibition.  It  should  be  noted  that  all 
landholders  are  able  to  avoid  the 
proposed  penalty  simply  by  completing 
the  required  forms.  Furtfiermore.  the 
penalty  would  not  apply  to  those 


landholders  who  choose  not  to  complete 
the  forms,  so  long  as  no  irrigation  water 
is  delivered  to  land  in  their  holding.  The 
Bureau  believes  this  measure  is 
necessary  to  ensure  oompliance  with  the 
requirements  of  law. 

Section  426.10(k). — In  the  current 
rules,  section  224(c]  was  inadvertently 
omitted  when  citing  the  sections  of  the 
RRA  which  refer  to  the  collection  of 
information  necessary  for  administering 
the  act.  Therefore,  we  have  added  that 
section  number  to  the  proposed  rules. 

Section  426.10(1).— ^e  have  added  an 
additional  paragraph  to  reflect  the 
Solicitor's  conclusion  that  the 
certification  and  reporting  forms  are 
subject  to  the  provisions  of  the  Privacy 
Act. 

Section  426.11(a).— }Ne  have  revised 
the  first  and  last  sentences  in  this 
paragraph  to  clarify  the  fact  that  land  in 
excess  of  the  maximum  ownership 
entitlements  is  not  considered  to  be 
excess  land  if  it  has,  for  some  reason, 
been  exempted  from  acreage  limitation. 

Section  42e.ll(b).—Novt  that 
certification  and  reporting  forms  have 
been  designed  and  aie  in  place, 
nonexcess  land  designations  are  made, 
as  a  general  rule,  in  accordance  with 
instructions  on  the  fonns,  not  with 
provisions  in  district  contracts.  We  have 
modified  this  paragraph  to  reflect  this 
fact 

Section  426.11(b)(3).— The  current 
rules  do  not  give  a  detailed  explanation 
of  the  redesignation  process.  This  has 
resulted  in  confusion  and 
misunderstanding.  Therefore,  we  have 
added  new  language  for  clarification 
purposes. 

Section  426.11(b)(4).— in  1976,  the 
Ck)mmissioner  estabBshed  a  policy 
wherein  an  individual  may  buy  excess 
land,  to  be  held  as  nonexcess,  up  to  his 
full  entitlement  only  once.  We  believe  it 
is  important  for  the  Bureau  to  carry  out 
this  policy  because  it  helps  to  ensure 
that  the  benefits  of  the  program  are 
distributed  widely,  llierefore,  this 
continuing  policy  has  been  incorporated 
in  the  proposed  rules. 

Section  426.11(c)  and  (d).— hi  the 
current  rules,  paragraph  (c)  describes 
how  land  can  regain  its  eligibility  to 
receive  irrigation  water  in  those  cases 
where  the  land  became  ineligible  prior 
to  October  12. 1982.  This  forgiveness 
provision,  however,  becomes  null  and 
void  on  April  12, 1987.  Therefore,  we 
have  deleted  it.  (Prior  to  April  12, 1987, 
all  prior  law  districts  will  be  given 
notice  of  the  impending  expiration  date.) 
Paragraph  (d]  in  the  eurrent  rules,  which 
addresses  treatment  of  excess  land  not 
under  recordable  contract  has  also  been 
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deleted  Tliia  |iravinoD  is  nowr 
incorporated  in  tke  new  pesagmpk  {c^ 

Trcatmeiit  of  iaelisibie  land  is  a 
con^ilicated  and  '■■—''fff'nf  tafric 
because  audi  land  cas  regBai  eligUutky 
in  scTcral  deferent  ways  ilrpnniliim  on 
(1)  wfaedier  a  landowatr  is  sabiect  to 
the  discretionuy  |iiu»isioiia  ot  prior 
law.  (2)  wriwtiiar  the  land  WM  aetps^ 
before  or  alter  tile  districts  first  contract 
witk  the  United  Slates^  and  (3)  bow  the 
land  became  ineligible.  Therefore,  w« 
have  replaced  ikt  eurrent  patagpiidia  (c) 
and  (d)  with  two  new  paxagn^sgivii^ 
a  detailed  exptanatian  oader  each  of  the 
various  scenanoa.  The  pnviaioas 
contained  in  these  two  jiimiiiiihs.  iar 
the  most  pact,  repceseot  the  Bunsn's 
current  practice  far  treatment  of 
ineligrUe  land.  Howwec 
§  42&lltc](2Ki)  does  reflect  one  recent 
policy  decisiea.  Curren%r  laad 
purchased  in  access  of  a  landowner's 
ownershii^  entitleBKBt  eaaaet  becans 
eli^ble  to  reeei/ve  krigatioB  water  while 
in  the  holding  of  ttwt  landnwnrr 
However,  the  Bwean's  new  poli^  wiU 
permit  land  puichaaed  into  meeas  status 
to  become  riigihlfe  to  reeewc  irrigatoi 
water,  provided  the  landanwer  hrrfflaiiri 
subject  to  the  discretionaiy  pnviaions 
within  certain  time  frames.  Section 
426.11(f)  has  also  been  revised  to 
conf  oim  with  this  new  policy. 

Section  4^ll(e).— The  toOowDg 
three  changes  were  nade  ia  thia 
paragraph:  (1)  The  first  sentence  gives 
the  impression  that  ri!  excess  lai^  can 
become  eligible  to  receive  inipitien 
water  as  long  as  it  is  plafced  under 
recordable  contract.  However,  that  is 
not  always  the  case.  For  exan^tle,  a 
landowner  is  not  permitted  to  purghasf 
himself  into  excess  status  and  then 
make  that  land  eligible  by  placing  it 
under  recocdlaMe  toofcatt  Tkuvhn,  a 
proviso  has  been  added  to  this  Benttncs. 
(2]  Qtialifled  and  limitprf  recipiants  must 
pay  full  O&M  costs  Cot  lA  land  in  their 
holding,  '"rliiding  land  under  it^rordnHf 
contract.  We  have  added  tnifl»i'»fl»  to 
emphasize  this  fiscL  (3)  Based  on  die 
Solidtoc's  June  12. 1980^  opinieair  the 
Bureau  is  now  pemitting  landholders  to 
pay  the  Kill-cost  rate  for  owned  land 
before  leased  land.  This  means  diat,  in 
most  cases,  a  hmdewner  may  choose  to 
pay  fuH  cost  for  land  under  recotdaUe 
coateacL  Since  this  is  a  new  concept,  we 
have  spelled  it  out  ia  the  piopoaed  rules. 

Section  42&11(J),— Some  States  pttmh 
water  ri^ta  to  be  aaM  sepsrateljr  from 
the  land.  WAien  the  Unted  Stales  anIUB 
a  recordable  coalract  widi  a  liarisTriMr 
in  these  Stales,  Ae  laadoaraar  SHgr  not 
be  digUe  ta  get  praisct  water  hccoae 
of  district  bylaws.  Therelme.  we  have 


added  prmiaons  to  protect  the  United 
States  ia  each  ntaatsons^ 

Section  42Alt(gf.—'ihie  fattowing  two 
changes  were  made  io  this  paragrapk 
(1)  A  scntaice  has  beeo  sdded  to  darify 
the  fact  that  the  Ift-year  deed  eavenai^ 
requiring  Secretarial  price  approval  no 
longer  apphes  once  a  lecardahlc 
conlzaet  is  anended  to  take  I 

of  the  increaaed  owneiskiip  ( 

under  the  discretionary-  provisioaaL  {t^ 
Based  on  the  nanding  in  sectisn  2aB(c| 
of  the  RRA..  the  Solkitor  has  detetrained 
Hmk  rceordafaie  coatracts  entered  into 
after  October  12. 19B2.  may  not  be 
amended  to  canforiB  to  tlK  expanded 
ownership  entitleaeats  of  the 
discretiaBary  proviaions.  We  have 
added  *'»«e™'g''  to  this  paeagnpk  to 
reflect  tiv  Sehcitor's  "p-j*" 

Section  43eJlfhp—Siace  the  current 
rules  were  poUidwd.  the  foUoaring  issae 
has  been  the  snl^ect  of  mangr  debates 
between  banfciag  iotesests  and  the 
Bareao:  Does  the  10-year  deed  covenant 
reqniriag  Seoctarial  price  appfoval  far 
laiul  acquiiad  from  excess  statas  apply 
to  lenders  when  such  land  is  acquired 
thnmgk  knndnataty  fosecfoaairi  The 
Commissioner  recea%  aiade  a  peii^ 
ait  OB  daa  matter  adntch  are  thi^  wttl 
satisfy  the  conoeznsaf  both  the  kading 
instituUupa  sod  the  United  Stetes-lhed 
is.  ia  the  rase  of  farcdaaate  or  deed  in 
lies  of  farecfaause,  the  deed  cosciHBt 
remains  in  effect;  however,  widt  the 
approval  of  the  SecietaiT.  leaders  naj 
sell  sadi  land  at  a  price  ssaeeedi^  te 
excess  land  valne  in  thoae  rases  where 
nn  nprmtinnal  loan  ia  fiinlaailiim  lai 
the  date  of  farrrlna— .  This  deriaion. 
which  WB  ptopeasteiauapuiateiathas 
paragra^  aad  paragniih  ^)  of  i  42&lBk 
^owa  laa^)ldaa  and  leadoa  9e^ 
latitude  ia  obtaioiag  needed  operational 

abuse  by  pramdiag  far  Bnseau  a>wrsigbL 

Sectjaa  43ft21/^Uf^— The  anent 
rules  previde  Aat  haid  heli  aader 
extended  reeerdafale  laajiai  t  fay  a  prior 
law  recipient  may  contiaae  to  reoene 
irrigatioB  iisU  i  at  die  contract  water 
rate.  However,  idwa  dart  paonuon ' 
writtea,  it  dad  not  tahe  iafo  acooaat 
reconUde  contracts  in  distrieto  with 
water  ratea  winch,  do  nat  osver  hdl 
O&M  costa  la  sach  dtetiii 
that  the  fiatt  OAM  rate  sai^  be  paid  for 
water  delneriea  to  lead  aader  extended 
recordable  contiacta. 

SectioM  4ae^k).—BeemM€  of 
questions  we  have  Becriwed  darti^  the 
past  9  jreors  rcgardiag  the  applicability 
of  this  psovinaa.  we  realiae  that  the 
wording  far  the  pao^apfa  needs  to  be 
Buidilied  to  darky  ito  iateal  Therefore, 
we  hare  added  tangaqge  to  stress  diai 
land  wfaicfa  becomes  exceasror  ineligible 


becaaae  of  westwide  applic^aa  or 
other  requiremente  ef  the  RRA.  can  be 
placed  snder  recordable  oaatract  and 
sold  withoat  Secreterial  price  approval 
only  if  such  land  had  ben  eligihle  to 
receive  iirigatian  water  aader  prior  law. 
This  prevwon  does  Bot  app^  to  haal 
which  bccaaies  excess  or  mdigible  to  a 
district  vdiidi  first  btcowss  sabyect  to 
RedauMtiaB  law  by  enteraig  a  contract 
after  October  12, 1982. 

Section  43K1Z— The  regolatioBS  for 
apprfflssls  of  excess  land  ska  i^ipiy  to 
appraisals  of  fonseily  excess  land. 
Tnefuiuie.  the  words  Fsnnerfy  excess^ 
have  beea  added  whciL  appn^riate, 
throughout  8  438.12. 

Section  42B.13faX2}.—yie  have  added 
language  to  die  firat  sentence  of  this 
paragraph  so  rt  is  deer  exactly  whid» 
provisions  of  RedanMSon  law  w9  no 
longer  apjny  when  districts  pay  eat  their 
construction  charge  obligation.  The 
proposed  wording  reflects  the  language 
used  in  section  213  of  the  RRA. 

Section  421113(a)(3).— The  first  two 
sentences  were  revised  so  that  they  wiH 
accurate^  reflect  die  wonfing  used  in 
section  215  of  the  RRA  to  describe 
temporary  water  supplies  wtiidi  can  be 
considered  exen^}t  &x>m  acrecige 
limitation. 

Section  428.13(a)(4).— The  following 
two  changes  have  been  made  in  tlus 
paragr^ihi  (1)  With  implementation  of 
section  203Cb).  payment  of  fuU  cost  for 
isolated  tracts  wiH  now  appfy  to  those 
landholders  under  prior  law  as  well  as 
to  those  under  the  discretionary 
provisions.  The  wordiag  in  this 
paragraph  has  been  modiSed  to  reflect 
this  fact  (^  The  second  to  the  last 
sentence  to  this  p'»rapr'»pt'  has  ^**" 
corrected  to  show  that  fuH  cost  amilies 
to  tracts  in  excess  of  s  landowner's  aon- 
full-cost  entitlement  not  ownership 
entitlement. 

SecUea  42&13(a)(5}.—Tht  following 
two  changes  have  been  made  to  this 
paragtapk  (1)  We  have  added  a 
sentence  to  r^eet  a  peiti^  deciskn 
issued  afier  the  can^rt  rules  were 
publisbed.  That  policy  reqiwes  prior  law 
distrieto  w^h  outstanding  canstruction 
charge  obligations  to  beoiBae  sabysct  to 
die  disdetwaary  ptovietoaa  as  a 
comhtiaB  for  receipt  of  a  Rehabilitotioa 
and  Bettermeat  (RftB)  loaa.  (2)  The 
current  rales  da  not  address  how  a 
district  is  treated  if  it  is  not  a 
beneficiary  of  a  Redaaetton  project  but 
wiahes  to  receive  an  RftB  knn. 
Hoa^ever.  since  this  type  of  situation 
does  occur,  we  have  added  a  sentence 
to  spell  oat  the  Bvean's  policy  m  sach 
cases.  That  is,  sach  distrieto  can  only 
becaaae  digdile  far  as  RJtB  loaa  if 
Congress  andiorixes  the  piugaia  and 
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the  district  agrees  to  become  subject  to 
the  discretionary  provisions. 

SecUon  426.15(a)  and  ^6/— When  the 
current  rules  were  written,  the  Bureau 
interpreted  section  219  of  the  RRA  to 
mean  that  religious  and  charitable 
organizations  must  meet  the  three 
criteria  listed  in  that  section  in  order  to 
be  eligible  to  receive  irrigation  water. 
However,  in  a  May  14. 1985,  opinion,  the 
Solicitor  interpreted  section  219 
somewhat  differently.  The  Solicitor 
concluded  that  religious  and  charitable 
organizations  are  still  eligible  to  receive 
irrigation  water  even  if  they  cannot  meet 
these  criteria  because  of  leasing. 
However,  in  such  cases,  the 
organization  (including  all  its 
subdivisions]  will  be  treated  as  any 
other  prior  law  or  limited  recipient  and 
will  lose  the  rather  generous  ownership 
entitlement  afforded  in  section  219.  Hie 
Solicitor's  conclusions  have  been 
incorporated  in  the  proposed  rules. 

Section  426.16(a). — In  addition  to  the 
changes  which  were  discussed  under 
section  42e.ll(h),  language  has  been 
added  to  this  paragraph  to  make  it  clear 
that  during  the  5-year  grace  period  for 
receiving  irrigation  water,  the  full-cost 
rate  must  be  paid  for  involuntarily 
acquired  land  if  the  land  is  part  of  a 
lessee's  selection  of  full-cost  land. 

Section  426.16(a)(3).— The  current 
rules  do  not  address  the  treatment  of 
land  which  was  ineligible  before  it  was 
involuntarily  acquired  by  another  party. 
However,  because  of  the  questions  we 
have  received  in  this  regard,  we  have 
added  provisions  to  spell  out  the 
treatment  of  such  land.  That  is,  such 
land  remains  ineligible  unless  (1)  the 
new  owner  is  or  becomes  subject  to  the 
discretionary  provisions,  (2]  the  land  is 
nonexcess  in  the  owner's  holding,  and 
(3)  the  deed  to  the  land  contains  the  10- 
year  deed  requiring  Secretarial  sale 
price  approval. 

Section  4^  16(d).— Several  general 
rules  apply  to  all  involimtary 
acquisitions  but  were  not  included  in 
1 426.16  of  the  current  rules.  We  think  it 
is  important  that  readers  be  aware  of 
these  rules  and  so  we  have  added  a  new 
paragraph  which  provides  that  (1)  a 
landholder  does  not  become  subject  to 
the  discretionary  provisions  by  virtue  of 
the  fact  that  he  acquires  irrigation  land 
involuntarily  from  a  landowner  who  had 
been  subject  to  the  discretionary 
provisions  and  (2)  when  land  is 
involuntarily  acquired  through 
inheritance,  the  5-year  eligibility  period 
for  receiving  irrigation  water  begins  on 
the  date  of  the  devisor's  death. 

Section  426.17  (a)  and  (bl-The 
paragraphs  which  address  irrigation 
land  held  by  governmental  agencies 
were  meant  to  apply  to  all  levels  of 


government,  including  the  Federal 
government.  However,  when  the  current 
ndes  were  written,  "Federal 
government"  was  inadvertently  omitted 
from  two  of  the  paragraphs.  This  error 
has  been  corrected  in  the  proposed 
rules. 

Section  426.17(c)  and  example  2.— The 
following  two  changes  have  been  made 
in  this  paragraph:  (1)  Some  readers  have 
incorrectly  interpreted  this  provision  to 
mean  that  a  bndholder  has  an 
entitiement  for  land  leased  from  a 
governmental  agency  which  is  separate 
and  distinct  from  his  basic  ownership 
entitiement  We  have  revised  the 
language  to  darify  its  intent.  That  is, 
land  leased  from  a  governmental  agency 
plus  land  owned  by  a  landholder  must 
not  exceed  the  landholder's  basic 
ownership  entitiement  in  order  for  the 
leased  land  to  be  eligible  for  irrigation 
water.  (2)  The  current  rules  do  not 
contain  an  example  illustrating  the 
leasing  of  Government-owned  land  to  a 
prior  law  recipient;  therefore,  we  have 
added  such  an  example  to  the  proposed 
rules. 

Section  42e.l8(a). — In  order  to  protect 
the  United  States,  we  have  added  a 
provision  which  states  that  commingling 
provisions  in  existing  contracts  shall 
remain  in  e%ct  upon  contract  renewal 
only  if  the  provisions  are  consistent  with 
the  Bureau's  ciurent  rules  and  policies 
for  commingling. 

Section  426. 18(b).— The  words 
"Federally  financed  facilities"  have 
been  replaced  with  the  words 
"Federally  svbsidized  faciUties"  so  that 
the  Bureau  will  be  able  to  permit  the 
joint  use  of  project  facilities  for  project 
and  nonproject  water  without  imposing 
acreage  limitation.  That  is,  we  can  allow 
nonproject  water  to  become  free  of 
acreage  limitation  if  a  district  pays  the 
actual  cost,  including  interest,  for  its 
share  of  the  distribution  facilities.  This 
new  poUcy  will  not  apply  to  Federal 
water— only  non-Federal  water  in 
Federal  facilities. 

Section  426.19.— The  following  two 
changes  have  been  made  in  this 
paragraph:  (1)  Because  of  the  reference 
to  the  Water  Supply  Act  in  section 
210(b)  of  tiie  RRA,  it  is  necessary  for 
some  districts  to  address  M&I 
(Municipal  and  Industrial)  water  supply 
activities  in  their  water  conservation 
plans.  Language  has  been  added  to  the 
rules  so  that  water  districts  will  be 
aware  of  this  requirement.  (2)  In  the 
past  some  water  districts  did  not  realize 
they  were  required  to  submit  their  water 
conservation  plans  to  the  Bureau 
because  the  submittal  requirement  is  not 
specifically  stated  in  the  ciurent  rules. 
So  that  there  will  be  no  doubt  about  this 


requirement  in  the  future,  we  have 
added  it  to  the  proposed  rules. 

Section  426.21(d). — ^The  new  language 
added  to  this  paragraph  reflects  a  policy 
decision  issued  since  the  ciurent  rules 
were  pubUshed.  By  that  decision,  a  prior 
law  district  that  has  not  completed  its 
construction  charge  obligation  must 
become  subject  to  the  discretionary 
provisions  as  a  condition  for  receipt  of  a 
Small  Reclamation  Projects  Act  (SRPA) 
loan. 

Section  426.21(e).— Vie  have  added 
this  new  paragrs4>h  because  it  is 
important  that  water  districts  are  aware 
that  a  contract  under  general 
Reclamation  law  is  the  controlling 
contract  in  those  cases  where  districts 
have  both  an  SRPA  loan  contract  and  a 
contract  under  general  Reclamation  law. 

Section  426.22.— This  paragraph  was 
added  in  response  to  questions 
regarding  the  vaHdity  of  Solicitors' 
decisions  made  prior  to  enactment  of  the 
RRA.  That  is,  past  legal  opinions  remain 
in  force  unless  they  have  been 
superseded  or  modified  by  provisions  in 
the  RRA,  the  courts  or  subsequent  legal 
opinions,  or  the  rules  or  regulations  for 
implementing  the  RRA. 

Section  426.23.— h  new  section  has 
been  added  to  the  rules  to  make 
concrete  the  Secretary's  authority  to 
determine  whether  proposed  actions  are 
within  the  intent  of  Reclamation  law  or 
are  attempts  to  circumvent  the  law. 

Executive  Order  12291 

The  DOI  has  determined  that  the 
proposed  rules  do  not  constitute  a  major 
rule  tmder  Executive  Order  12291; 
therefore,  a  Regulatory  Impact  Analysis 
is  not  required  and  has  not  been 
prepared. 


National  Environmental  Policy  Act 
Compliance 

A  draft  environmental  assessment 
and  draft  FONSI  (finding  of  no 
significant  impact),  which  examine  the 
environmental  impacts  of  four 
alternative  approaches  for  administering 
section  203(b)  of  the  RRA.  have  been 
prepared  and  are  available  for  public 
review.  Copies  of  these  documents  may 
be  obtained  upon  request  from  the 
Bureau  offices  located  in  Boise,  Idaho; 
Sacramento,  California;  Boulder  City, 
Nevada:  Salt  Lake  City,  Utah;  Amarillo, 
Texas;  Billings,  Montana;  Denver, 
Colorado;  and  Washington,  DC. 
Comments  on  the  assessment  and 
FONSI  may  be  iacorporated  with 
comments  on  the  proposed  rules. 
Decisions  on  the  final  disposition  of 
these  documents  will  be  made  following 
the  public  review  process. 
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Small  Entity  FlexibaHy  Analysis 

The  proposed  rules  wlD  not  have  a 
significant  economic  efilect  on  a 
substantial  number  of  small  entities.  The 
main  econonuc  impacts  of  the  proposed 
rules  will  occur  as  a  result  of 
implementation  of  section  203(b). 
Section  203(b)  applies  only  to 
landholders  who  remain  subject  to  prior 
law  and  who  lease  land  in  excess  of  a 
landholding  of  160  acres.  Of  the  farms 
remaining  subject  to  the  provisions  of 
prior  Reclamation  law.  approximately  67 
percent  are  small  entities  of  160  acres  or 
less  in  size.  Section  203(b)  will  not  ^>ply 
to  these  farms.  Furthermore,  it  is 
expected  that  most  farm  operators  will 
elect  to  come  under  the  discretionary 
provisions  of  the  RRA  in  1987  in  an 
effort  to  minimize  the  impacts  of  the  full- 
cost  pricing  provisions  of  section  203(b]. 
Upon  electing,  the  provisions  of  section 
203(b)  will  not  be  applicdile  to  them. 

Paperwork  RsdoctiaB  Ad 

The  information  requirements 
contained  in  9  428.10  have  been  either 
approved  by  or  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
as  required  by  44  U.SjC.  3501  et  seq. 

AuAofs 

Preparation  of  the  proposed  rales  was 
coordinated  by  Phillip  T.  Doe  and 
Dorothy  Aho.  The  principal  authors  of 
the  rules  were  PhilKp  T.  Doe,  Dorothy 
Aho.  Gary  Anderson,  and  Richard  Rizzi 
of  the  Acreage  Limitation  Branch, 
Engineering  and  Research  Center, 
Bureau  of  Redamation,  Denver. 
Colorado. 

Distribution  Tafafe 

The  foDowing  distribution  taUe  is 
provided  to  show  where  provisions  from 
the  current  rales  are  located  in  the 
proposed  rales. 
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List  of  Subjects  m  43  CFR  Part  426 

Irrigation,  Reclamation.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamUe,  it  is  pn^Msed  to  amend  Titte 
43.  Chapter  I.  of  the  Code  of  Federal 
Regulations  by  revising  Part  428  to  read 
as  set  forth  below. 

Dsted:  Nomnber  3, 1986. 
Doninii  Pnii  Hodn, 

Secretary,  Department  of  the  Interior. 

PART  42»-RULES  AND 
REGULATIONB  FOR  PROJECTS 
60¥ERNED  BY  FB)ERAL 
RECLAMATION  LAW 

Sac. 

428.1  Obiectives. 

426.2  Appficability. 
4213  Authority. 

426.4  DeRnitions. 

426.5  Contracts. 


Sac. 

428A    OwwBniap  eotifitsueB/L 

426.7  Leasing  aad  tali-cot  rtidag. 

428.8  OpoxtkiD  and  muotenuice  charts. 

426.9  Class  1  tquhraleucjr. 

426.10  Certificatiaa  sad  reporting 
requirements. 

426.11  Excess  land. 

428.12  Excess  land  appraisals. 

428.13  Exemptions. 

429.14  Reaidaicy. 

42B.15    Rebgiow  snd  dwritable 

42&18    Involuntary  acqiiiBUiaB  of  land. 

Land  hM  by  governmental  agencies. 

Commin^ing. 

Water  coaservatiaD. 

Public  participatitHL 

Small  redamation  projects. 

Decisions  and  appeals. 

Severability. 


428.17 
428.18 
428.19 
426.20 
428.ZI 
426.22 
426.23 

Aiitkarity.  Administrative  Procedure  Act 
60  Stat.  237.  5  U.SXl  S52;  the  Reclamation 
Reform  Act  of  1982,  Pub.  L  97-293.  title  H  98 
Stat  1263;  and  the  Reclamation  Act  of  1902. 
88  amended  and  supplemented.  32  Stat  388, 
(43  U.S.C.  371  35  et  seq.). 


S  426.1 

Reclamation  law  estaUishing  tenns 
and  conditions  pursuant  to  which 
project  water  may  be  supplied  is 
designed: 

(a)  To  provide  viable  farm 
opportunities  on  land  receiving 
Reclamation  fsoject  water. 

(b)  To  distribute  widely  die  benefits 
from  the  Redamation  program. 

(c)  To  prechide  the  actrual  of 
speculative  gain  in  the  disposition  of 
excess  land. 

(d)  To  require  reimbtnvement  to  the 
Federal  government  of  the  full  cost  of 
providing  irrigation  water  to 
landholdings  which  exceed  established 
limits. 

S42&2    AppNcabWIy. 

(a)  These  proposed  regulations  are 
published  for  puUic  comment  These 
rules  are  effective  30  days  from 
publication  of  the  final  rales. 

(b)  These  regulations  apply  to  all 
irrigation  land  subject  to  the  acreage 
limitation  and  fullncost  (Hwisions  of 
Reclamation  law.  (Included  are  excess 
land,  whether  under  recmdable  contract 
or  not,  and  n<mexcess  land.) 

(c)  Secti<His  426.5  throng  426.12  of 
these  regulations  api^y  variously  to  all 
districts  subject  to  the  acreage  Imitation 
and  full-cx)8t  provisions  of  Reclamation 
law.  The  way  in  which  they  apply 
depends  upon  whether  the  district  has 
(1)  a  contract  which  was  in  force  on 
October  12, 1962,  (2)  a  contract  which 
was  amended  after  October  12, 1962,  or 
(3)  a  contract  which  was  entered  into 
after  October  IZ  1962.  AppHcation  of 
these  sections  will  also  vary  depending 
upon  whether  an  individual  or  entity 
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subject  to  Reclamation  law  has  made  an 
irrevocable  election  to  conform  to  the 
discretionary  provisions  of  the 
Reclamation  Reform  Act  of  1982. 

(d)  The  remainder  of  these  rules, 

S9  426.13  through  426.23,  may  not  apply 
to  all  districts,  but  if  they  do  apply,  they 
apply  equally. 

(e)  In  many  cases,  hypothetical 
examples  illustrating  the  application  of 
a  specific  rule  have  been  provided.  This 
approach  is  in  direct  response  to  the 
public's  expressed  need.  The  examples 
provided  should  not  be  construed, 
however,  as  being  exclusive 
interpretations  of  a  rule.  They  are 
provided  only  as  an  interpretative  tool. 

S426J    Autttorlty. 

These  rules  and  regulations  are 
written  under  the  authority  vested  in  the 
Secretary  by  the  Congress  in  the 
Administrative  Procedure  Act,  60  Stat. 
237, 5  U.S.C.  552:  the  Reclamation 
Reform  Act  of  1982,  Pub.  L  97-293,  96 
Stat.  1263;  and  the  Reclamation  Act  of 
1902,  as  amended  and  supplemented,  32 
Stat.  388  (43  U.S.C.  371,  et  seq.). 

§426.4    Deflnition*. 
As  used  in  these  rules: 

(a)  The  term  "arable  land"  means 
land  which,  when  farmed  in  adequate 
size  units  for  the  prevailing  climatic  and 
economic  setting  and  provided  with 
essential  onfarm  improvements,  will 
generate  sufficient  income  under 
irrigation  to  pay  farm  production 
expenses;  provided  a  return  to  the  farm 
operation,  labor,  management,  and 
capital;  and  at  least  pay  the  operation, 
maintenance,  and  replacement  costs  of 
related  project  irrigation  and  drainage 
facilities. 

(b)  The  term  "contract"  means  any 
repayment  or  water  service  contract 
between  the  United  States  and  a  district 
providing  for  the  payment  of 
construction  charges  to  the  United 
States  normal  operation,  maintenance, 
and  replacement  costs  pursuant  to 
Federal  Reclamation  law.  All  water 
service  and  repayment  contracts  are 
considered  contracts  even  if  the  contract 
does  not  speciflcally  identify  that 
portion  of  the  payment  which  is  to  be 
attributed  to  operation  and  maintenance 
and  that  which  is  to  be  attributed  to 
construction. 

(c)  The  term  "contract  rate"  means  the 
repayment  or  water  service  rate  that  is 
set  forth  in  a  contract  that  is  to  be  paid 
by  a  district  to  the  United  States. 

(d)  The  term  "dependent"  means  any 
natural  person  within  the  meaning  of  the 
term  dependent  in  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  152]  as  well  as 
the  regulations  issued  thereunder,  as 
both  read  on  October  12, 1982. 


(e)  The  terra  "discretionary 
provisions"  refers  to  sections  203 
through  208  of  Title  II  of  Pub.  L.  97-293. 

(f)  The  term  "district"  means  any 
individual  or  any  legal  entity 
established  under  State  law  which  has 
entered  into  a  contract  or  is  eligible  to 
contract  with  the  Secretary  for  irrigation 
water.  This  definition  includes  entities 
which  contract  for  construction  or 
improvement  of  water  storage  and/or 
delivery  facilities. 

(g)  The  term  "excess  land"  means 
irrigation  land  other  than  exempt  land, 
owned  by  any  landowner  in  excess  of 
the  maximum  ownership  limitation 
under  the  applicable  provision  of 
Reclamation  law. 

(h)  The  term  "exempt  land"  mans 
irrigation  land  in  a  district  to  which  the 
acreage  limitation  and  pricing 
provisions  of  Reclamation  law  do  not 
apply. 

(i)  The  term  "formerly  excess  land" 
means  that  irrigation  land  which  has 
gone  horn  excess  status  to  nonexcess 
status  as  the  result  of  sale  or  some  other 
legal  means  and  which  is  burdened  by  a 
10-year  deed  convenant  requiring 
Secretarial  sale  price  approval. 

(j)  The  term  "full  cost"  means  an 
annual  rate  as  determined  by  the 
Secretary  that  shall  amortize  the 
expenditures  for  construction  properly 
allocable  to  irrigation  facilities  in 
service,  including  all  operation  and 
maintenance  deficits  funded,  less 
payments,  over  such  periods  as  may  be 
required  under  Federal  Reclamation  law 
or  applicable  contract  provisions,  with 
interest  on  both  accruing  from  October 
12, 1982,  on  coBts  outstanding  at  that 
date,  or  from  the  date  incurred  in  the 
case  of  costs  arising  subsequent  to 
October  12, 19B2.  When  used  in  these 
regulations,  the  term  "full-cost  rate" 
means  the  foregoing  "full-cost"  charges 
plus  actual  operation,  maintenance,  and 
replacement  costs  required  under 
Federal  Reclamation  law. 

(k)  The  term  "individual"  means  any 
natural  person,  including  his  or  her 
spouse,  and  including  other  dependents 
as  defined  and  interpreted  in  the 
Internal  Revenue  Code  of  1954  (28  U.S.C. 
152),  as  well  as  the  regulations  issued 
thereunder  as  both  read  on  October  12, 
1982;  provided,  that  with  respect  to  the 
ownership  limitations  established  by 
prior  law,  the  term  individual  does  not 
include  his  or  her  spouse  or  dependents. 

(1)  The  term  "irrevocable  election" 
means  the  legal  instrument  which 
landowner  or  lessee  uses  to  make  his  or 
her  owned  and/or  leased  irrigation  land 
subject  to  the  discretionary  provisions. 
The  election  is  binding  on  the  elector 
and  the  irrigation  land  in  his  or  her 


holding,  but  will  not  be  binding  on  a 
subsequent  landholder  of  that  land. 

(m)  The  term  "irrigable  land"  means 
arable  land  under  a  specific  project  plan 
for  which  a  water  supply  is,  can  be,  or  is 
planned  to  be  provided,  and  for  which 
facilities  necessary  for  sustained 
irrigation  are  provided,  or  are  planned 
to  be  provided.  For  the  purpose  of 
determining  the  areas  to  which  acreage 
limitations  are  applicable,  it  is  that 
acreage  possessing  permanent  irrigated 
crop  production  potential,  after 
excluding  areas  occupied  by  and 
currently  used  for  homesites,  farmstead 
buildings,  and  corollary  permanent 
structures,  such  as  feedlots,  equipment 
storage  yards,  and  similar  facilities, 
together  with  roads  open  for 
unrestricted  use  by  the  public.  Areas 
used  for  field  roads,  farm  ditches  and 
drains,  tailwater  ponds,  temporary 
equipment  storage,  and  other 
improvements  subject  to  change  at  will 
by  the  landowner,  are  included  in  the 
irrigable  acreage. 

(n]  The  term  "irrigation  land"  means 
all  irrigable  land,  regardless  of  whether 
it  is  receiving  irrigation  water,  and  other 
land  receiving  irrigation  water. 

(o)  The  term  "irrigation  water"  means 
water  made  available  for  agricultural 
purposes  from  the  operation  of 
Reclamation  project  facilities  pursuant 
to  a  contract  with  the  Secretary. 

(p)  The  term  "landholder"  means  a 
qualified,  limited,  or  prior  law  recipient 
who  owns  and/or  leases  land  subject  to 
the  acreage  limitation  and  pricing 
provisions  of  Federal  Reclamation  law. 

(q)  The  term  "landholding"  means  all 
irrigation  land  owned  and  leased 
directly  by  a  qualified,  limited,  or  prior 
law  recipient,  and  also  any  irrigation 
land  held  by  the  recipient  through  any 
legal  entity,  in  proportion  to  the 
recipient's  interest  in  the  legal  entity. 

(r)  The  term  "lease"  means  a  contract 
by  which  one  party  (the  landlord  or 
lessor)  gives  to  another  (the  tenant  or 
lessee)  the  use  and/or  possession  of 
land  (including,  in  some  cases, 
associated  building,  machinery,  etc.)  for 
a  specified  time  and  for  agreed  upon 
payments  (cash  ot  other  considerations), 
and  by  which  the  lessee  assumes  an 
economic  interest  in  some  part  of  the 
operation  and  management  of  the  leased 
land. 

(s)  The  term  "legal  entity"  means  any 
business  or  property  ownership 
arrangement  established  under  State  or 
Federal  law,  including,  but  not  limited 
to,  corporations,  partnerships, 
associations,  joint  tenancies,  and 
tenancies-in-common. 

(t)  The  term  "limited  recipient"  means 
any  legal  entity  established  under  State 
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or  Federal  law  beneHting  more  than  25 
natural  persons.  In  these  rules,  the  term 
"limited  recipient"  does  not  include 
legal  entities  which  are  prior  law 
recipients. 

(u)  The  term  "nondiscretionary 
provisions"  refers  to  sections  209 
through  230  of  TiUe  II  of  Pub.  L.  97-293. 
These  provisions  of  the  law  are  of 
general  application  and  became 
effective  immediately  upon  enactment. 
These  provisions  apply  to  all  individuals 
and  districts  regardless  of  whether  they 
are  subject  to  the  discretionary 
provisions. 

(v)  The  term  "non-full-cost 
entitlement"  means  the  maximum 
acreage  a  landholder  may  irrigate  with 
less  than  full-cost  irrigation  water. 

(w)  The  term  "non-full-cost  rate" 
means  all  water  rates  other  than  full- 
cost  rates.  Non-full-cost  rates  are  paid 
for  irrigation  water  made  available  to 
land  in  a  landholder's  non-full-cost 
entitlement. 

(x)  The  term  "operator"  means  a 
person  who  operates  a  farm  by  either 
doing  or  supervising  the  work  and  by 
making  day-to-day  operating  decisions. 
Lessees  are  included  within  the  meaning 
of  the  term  "operator." 

(y)  The  term  "prior  law"  means  the 
Act  of  June  17, 1902  (32  Stat.  388),  and 
acts  supplementary  thereto  and 
amendatory  thereof  which  were  in  effect 
prior  to  the  enactment  of  the 
Reclamation  Reform  Act  of  1982,  Pub.  L 
97-293  (96  Stat.  1263)  as  that  law  is 
amended  or  supplemented  by  the 
Reclamation  Reform  Act  of  1982  (Pub.  L 
97-293). 

(z)  The  term  "prior  law  recipient" 
means  individuals  or  entities  which 
have  not  become  subject  to  the 
discretionary  provisions. 

(aa)  The  term  "project"  means  any 
Reclamation  or  irrigation  project, 
including  incidental  features  thereof, 
authorized  by  Federal  Reclamation  law. 
or  constructed  by  the  United  States 
pursuant  to  such  law,  or  in  connection 
with  which  there  is  a  repayment  or 
water  service  contract  executed  by  the 
United  States  pursuant  to  such  law.  or 
any  project  constructed  by  the  Secretary 
through  the  Bureau  of  Reclamation  for 
the  reclamation  of  lands. 

(bb)  The  term  "qualified  recipient" 
means  an  individual  who  is  a  citizen  of 
the  United  States  or  a  resident  aUen 
thereof  or  any  legal  entity  established 
under  State  or  Federal  law  which 
benefits  25  natural  persons  or  less.  In 
these  rules,  the  term  "qualified 
recipient"  does  not  include  individuals 
or  legal  entities  which  are  prior  law 
recipients. 

(cc)  The  term  "Reclamation  fund" 
means  a  special  fund  established  by  the 


Congress  under  the  Reclamation  Act  of 
June  17, 1902,  as  amended,  for  the 
receipts  from  the  sale  of  public  lands 
and  timber,  proceeds  from  the  Mineral 
Leasing  Act,  and  certain  other  revenues. 
The  Congress  makes  appropriations 
from  this  fund  for  the  investigation, 
construction,  operation,  and 
administration  of  Bureau  of  Reclamation 
projects.  Collections  from  water  users 
for  reimbursable  costs  of  these  projects 
are  returned  to  the  fund  unless  Congress 
has  specified  otherwise  for  specific 
projects. 

(dd)  The  term  "recordable  contract" 
means  a  written  contract  between  the 
Secretary  and  a  landowner  capable  of 
being  recorded  imder  State  law, 
providing  for  the  sale  or  disposition  of 
land  held  in  excess  of  the  ownership 
limitations  of  Federal  Reclamation  law. 

(ee)  The  term  "resident  alien"  means 
any  natural  person  within  the  meaning 
of  the  term  as  defined  in  the  Act  of  June 
27, 1952  (66  Stat.  163). 

(ff)  The  term  "Secretary"  means  the 
Secretary  of  the  Interior  or  his  designee. 

(gg)  The  term  "title  U"  refers  to 
sections  201  through  230  of  Pub.  L  97- 
293,  without  differentiation  between  the 
discretionary  and  nondiscretionary 
provisions  of  that  law. 

(hh)  The  terms  "westside"  or 
"Reclamation  wide"  mean  the  17 
Western  States  in  whidi  Reclamation 
projects  are  located,  namely:  Arizona, 
California,  Colorado,  Idaho,  Kansas, 
Montana,  Nebraska.  Nevada.  New 
Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Texas,  Utah, 
Washington,  and  Wyoming. 

S426^    Contracts. 

(a)  In  general.  Title  II  will  be  applied 
to  repayment  and  water  service 
contracts  (hereafter  contracts)  by  the 
following  rules: 

(1)  Contracts  in  force  on  October  12, 
1982.  Contracts  in  force  on  October  12. 
1982,  which  have  not  been  amended  to 
conform  to  the  discretionary  provisions 
shall  continue  in  effect  provided, 
however,  that  full-cost  rates  for 
irrigation  water  may  be  applicable,  as 
set  forth  in  {  426.7(c)(3).  to  certain 
individuals  and  entities  in  these 
districts.  In  these  rules,  individuals  or 
entities  w^ch  have  not  become  subject 
to  the  discretionary  provisions  are 
termed  "prior  law  recipients." 

(2)  New  contracts.  Districts  which 
enter  into  a  new  contract  after  October 
12. 1982,  shall  be  subject  to  all 
provisions  of  title  II.  except  as  provided 
in  S9  426.5(a)(3)(ii)  and  42ai3(a)(3].  The 
execution  date  of  the  new  contract 
determines  the  date  upon  which  the 
discretionary  provisions  apply  to  the 
district.  In  these  rules,  individuals  and 


entities  (including  individual  entity 
members)  who  are  subject  to  the 
provisions  of  new  contracts  are  termed 
either  "qualified  recipients"  or  "Umited 
recipients."  provided  they  meet  the 
requirements  for  being  such  recipients, 
as  set  forth  in  8  426.4{t)  and  (bb). 

(3)  Amended  contracts,  (i)  Contracts 
amended  for  conformance  to  the 
discretionary  provisions.  Contracts 
which  are  amended  at  the  request  of  the 
district  to  conform  with  the 
discretionary  provisions  need  be 
amended  only  to  the  extent  required  for 
conformance  with  that  title.  A  district 
shall  be  subject  to  the  discretionary 
provisions  from  the  date  die  district's 
request  is  submitted  to  the  Secretary. 
The  district's  request  to  the  Secretary 
must  be  accompanied  by  a  duly  adopted 
resolution  dated  and  signed  by  the 
governing  board  of  the  district  obligating 
the  district  to  take,  in  a  timely  manner, 
the  action  required  by  applicable  Stete 
law  to  amend  its  contract  In  these  rules, 
individuals  and  entities  (including 
individual  entity  members)  subject  to 
the  provisions  of  these  contracts  are 
termed  either  "qualified  recipients"  or 
"limited  recipients,"  provided  they  meet 
the  requirements  for  being  such 
recipients,  as  set  forth  in  S  426.4(t)  and 
(bb). 

(ii)  Contracts  amended  to  provide 
additional  or  supplemental  benefits.  All 
contracts  which  are  amended  after 
October  12. 1982.  to  provide  a  district 
supplemental  or  adcQtional  benefits, 
shall  be  amended  at  the  same  time  to 
conform  to  the  discretionary  provisions. 
The  date  that  the  contract  amendment  is 
executed  by  the  Secretary  will  establish 
the  date  for  determining  the  appUcation 
of  die  discretionary  provisions.  All 
contract  actions  will  be  construed  as 
providing  supplemental  or  additional 
benefits  except  those  actions  which  do 
not  require  the  United  States  to  expend 
significant  funds,  to  commit  to 
significant  additional  water  supplies,  or 
to  substantially  modify  ccmtract 
payments  due  the  United  States.  More 
specifically,  the  following  shall  not  be 
considered  to  provide  additional  or 
supplemental  benefits: 

(A)  The  construction  of  those  facilities 
for  conveyance  of  irrigation  water  that 
were  contracted  for  by  the  district  on  or 
before  October  12, 1982; 

(B)  Minor  drainage  and  construction 
work  contracted  for  under  a  preexisting 
repajmient  contract 

(C)  O&M  (operation  and  maintenance) 
pajmients.  excluding  Ra^ 
(Rehabilitation  and  Betterment)  loan 
payments; 
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(D)  The  deferral  of  payments, 
provided  the  deferral  is  for  a  period  of 
12  months  or  less: 

(E)  A  temporary  supply  of  irrigation 
water  as  set  forth  in  §  426.13(a)(3); 

(F)  The  transfer  of  water  on  an  annual 
basis  from  one  district  to  another, 
provided  that  [1]  both  districts  have 
contracts  writh  the  United  States,  [2]  the 
rate  paid  by  the  district  receiving  the 
transferred  water  is  the  higher  of  the 
applicable  water  rate  for  either  district, 
and  provided  further  that  the  rate  paid 
does  not  result  in  any  increased 
operating  losses  to  the  United  States 
above  those  which  would  have  existed 
in  the  absence  of  the  transfer  and  the 
rate  paid  does  not  result  in  any  decrease 
in  capital  repayment  to  the  United 
States  below  that  which  would  have 
existed  in  the  absence  of  the  fransfer,  [3] 
the  existing  contracts  allow  for  such 
transfers,  and  [4]  the  recipients  of  the 
transferred  water  pay  a  rate  for  the 
water  which  is  at  least  equal  to  the 
actual  OaM  costs  or  the  full-cost  rate  in 
those  cases  where,  for  whatever  reason, 
the  recipients  would  have  been  subject 
to  such  costs  had  the  water  not  been 
considered  transferred  water;  and 

(G)  Additional  contract  actions  which 
the  Secretary  determines  do  not  provide 
additional  or  supplemental  benefits. 

In  these  rules,  individuals  and  entities 
(including  individual  entity  members] 
subject  to  the  provisions  of  these 
contracts  are  termed  either  "qualified 
recipients"  or  "limited  recipients," 
provided  they  meet  the  requirements  for 
being  such  recipients,  as  set  forth  in 
S  426.4  (I)  and  (bb). 

(b)  Standard  article  for  contract 
amendments.  New  contracts  executed 
after  October  12. 1962.  or  contracts 
which  are  amended  to  conform  to  the 
discretionary  provisions  shall  contain 
the  following  provision: 

The  parties  agree  that  the  delivery  of 
irrigation  water  or  use  of  Federal  facilities 
pursuant  to  this  contract  is  subject  to 
Reclamation  law,  as  amended  and 
supplemented,  including  but  not  limited  to  the 
Reclamation  Reform  Act  of  1982  fPub.  L  97- 
293). 

(c)  Master  contract-subcontract 
arrangements.  In  cases  where 
contractual  arrangements  involve 
several  districts  and  the  United  States  in 
a  master  contract-subcontract  type  of 
arrangement,  an  amendment  to  a 
subdistrict  contract  to  conform  to  the 
discretionary  provisions  will  not  affect 
the  terms  of  the  master  contract  or  other 
subdistrict  contracts  in  the  contractuual 
agreement  nor  will  it  impose  any  of  the 
requirements  of  the  discretionary 
provisions  on  other  contracting  entities 
in  that  arrangement. 


(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  flj.  District  A.  along  with  six 
other  irrigation  districts,  is  a  member  of  a 
water  conservaacy  district  which  has  entered 
into  a  master  contract  with  the  United  States. 
District  A  also  has  a  subcontract  with  the 
conservancy  district  to  which  the  United 
States  is  a  party.  Given  the  foregoing 
conditions,  District  A  may  amend  its 
subcontract  to  conform  to  the  discretionary 
provisions  without  making  it  necessary  for 
the  conservancy  district  or  other 
subcontracting  entities  within  the 
conservancy  district  to  so  amend. 

Example  (2).  The  Riverside  Water 
Conservancy  District  has  a  contract  with  the 
United  States  for  the  delivery  of  irrigation 
water.  The  district  also  has  contracts  with  six 
subcontracting  entities  for  the  delivery  of 
irrigation  water.  However,  the  United  States 
is  not  a  party  to  these  subcontracts.  Given 
t'ese  circumstances,  only  the  conservancy 
district  has  the  authority  to  amend  its 
contract  to  conform  to  the  discretionary 
provisions.  If  it  so  amends,  all  the 
subcontracting  entities  automatically  become 
subject  to  the  discretionary  provisions. 

(d)  Individual  elections  to  conform  to 
the  discretionary  provisions — (1) 
Individual  election.  Landowners  or 
lessees  who  meet  the  requirements  for 
becoming  either  a  qualiHed  or  limited 
recipient,  as  set  forth  in  S  426.4  (t)  and 
(bb).  may  elect  to  become  subject  to  the 
discretionary  provisions  even  if  the 
district  has  not  taken  action  to  become 
subject  to  the  discretionary  provisions. 
The  individual  election  is  effected  by 
executing  an  irrevocable  election  in  a 
form  provided  by  the  Secretary.  The 
landholder  exercising  the  election  shall 
be  considered  a  qualified  or  limited 
recipient,  as  appropriate,  and  all 
irrigation  land  in  the  recipient's 
landholding  shall  be  subject  to  the 
discretionary  provisions.  The  election 
shall  be  binding  on  the  elector  and  the 
irrigation  land  in  his  or  her  holding  but 
will  not  be  binding  on  a  subsequent 
landholder  of  that  land.  The  irrevocable 
election  by  a  I^gal  entity  is  binding  only 
upon  that  entity  and  not  on  the  members 
of  that  entity.  Similarly,  an  irrevocable 
election  by  a  member  of  a  legal  entity 
binds  only  that  member  making  the 
election  and  not  the  entity. 

(2)  Disposition  of  irrevocable  election 
forms.  The  recipient's  irrevocable 
election  form  shall  be  filed  with  the 
Bureau  of  Reclamation  and  shall  be 
accompanied  by  a  completed 
certification  form,  the  contents  of  which 
are  discussed  in  §  426.10.  TTie  Bureau 
shall  forward  the  completed  forms  to 
each  district  in  which  the  elector  owns 
or  leases  land.  Buch  forms  shall  be 
retained  by  the  di8trict(8). 

(3)  District  reliance  on  election 
information.  The  district  shall  be 


entitled  to  rely  on  the  information 
contained  in  the  election  form  without 
being  required  to  make  an  independent 
investigation  of  the  information. 

(e)  Time  limits-^!]  District 
amendments.  Thene  are  no  time  limits 
on  when  a  district  may  request  its 
contract  be  amended  to  conform  to  the 
discretionary  provisions,  provided, 
should  a  district  not  amend  its  contract 
to  conform  to  the  discretionary 
provisions  by  Aprfl  12. 1987,  the  full-cost 
rate  must  be  paid  by  prior  law  recipients 
for  irrigation  water  to  land  in  excess  of 
their  160-acre  non-full-cost  entitlement, 
as  set  forth  in  §  426.7(c)(3). 

(2)  Individual  elections.  There  are 
also  no  time  limits  on  when  an 
individual  landowner  or  lessee  may 
make  an  irrevocaUe  election. 

§426.6    Own«rsMp«ntitl«m«nt 

(a)  In  general.  Ownership  entitlement 
is  determined  by  whether  Uie  landowner 
is  a  "qualified  recipient,"  a  "limited 
recipient,"  or  a  "prior  law  recipient."  All 
irrigation  land  shall  be  considered  in  the 
ownership  computations  except  as 
stipulated  in  paragraphs  (e)  and  (f)  of 
this  section. 

(b)  Qualified  recipient  entitlement. 
Except  as  provided  in  paragraph  (b)(4) 
of  this  section  and  in  §  5  426.9  and 
428.11.  a  qualified  recipient  is  entitled  to 
irrigate  a  maximum  of  960  acres  of 
owned  land  with  inigation  water.  This 
entitlement  applies  on  a  westwide  basis. 
All  individual  ownership  and 
multiownership  arrangements  are 
qualified  recipients  provided  they  meet 
the  following  conditions: 

(1)  Individual  landowners.  All 
individual  landowners  are  qualified 
recipients  if  they  are  citizens  of  the 
United  States  or  resident  aUens  thereof 
and  have  met  the  contract  requirements 
for  a  qualified  recipient  as  set  forth  in 
§  426.5.  As  such,  tluBy  are  entitled  to 
receive  irrigation  water  for  use  on  a 
maximum  of  960  acres  of  owned  land  on 
a  westwide  basis  and  owned  land  imder 
recordable  contract  for  the  term  of  that 
contract  term, 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  is  a  citizen  of  the 
United  States  and  receives  irrigation  water 
on  160  acres  owned  ia  District  A  District  A 
amends  its  contract  to  conform  to  the 
discretionary  provisions.  Farmer  X 
automatically  becomes  a  qualified  recipient 
by  virtue  of  the  district  decision  and  is 
entitled  to  receive  irrigation  water  on  a 
maximum  of  960  acres  of  irrigation  land  in  his 
ownership. 

Example  (2).  Farmer  Y  is  a  citizen  of 
Germany,  but  has  taken  up  permanent 
residency  in  the  United  States.  Farmer  Y 
owns  160  acres  in  District  A  and  desires  to 
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purchase  an  additional  800  acres.  District  A 
has  not  amended  its  contract  to  confonn  to 
the  discretionary  provisions.  Fanner  Y. 
however,  decides  to  execute  an  irrevocable 
election.  After  the  election.  Farmer  Y 
becomes  eligible  to  receive  irrigation  water 
on  960  acres  of  owned  land.  This  eligibility  as 
a  qualified  recipient  remains  in  force  so  long 
as  Fanner  Y.  as  a  resident  alien,  maintains 
permanent  residency  in  the  United  States.  If 
Farmer  Y  were  to  become  a  United  States 
citizen,  his  eligibility  as  a  qualified  recipient 
would,  of  course,  remain  in  force. 

Example  (3).  Farmer  Z  is  a  citizen  and 
resident  of  Switzerland.  Farmer  Z  owns  leo 
acres  of  irrigation  land  in  District  A.  District 
A  amends  its  contract  to  conform  to  the 
discretionary  provisions.  Because  Farmer  Z, 
as  an  individual  nonresident  alien,  cannot 
meet  the  requirements  of  either  a  quahfied 
recipient  or  limited  recipient  and  because  he 
owned  the  irrigation  land  prior  to  the 
district's  contract  amendment.  Farmer  Z  may, 
as  set  forth  in  S  426.11  (k).  place  the  land 
under  recordable  contract  and  receive 
irrigation  water  at  the  non-full-cost  rate  for  5 
years.  (If  the  land  were  not  placed  under 
recordable  contract  or  had  Farmer  Z  not 
acquired  the  irrigation  land  prior  to  the 
district's  contract  amendment,  the  160  acres 
owned  would  be  ineligible  for  service  until 
such  time  as  it  was  sold  to  an  eligible  buyer 
or  Fanner  Z  took  up  permanent  residency  in 
the  United  SUtes.] 

(2)  Husband  and  wife.  A  husband  and 
wife,  and  all  dependents,  are  considered 
as  one  individual  landowner.  They  are 
considered  to  be  a  quaUHed  recipient 
and  are  entitled  to  irrigate  a  maximum 
of  960  acres  of  owned  land  on  a 
westwide  basis  with  irrigation  water, 
provided,  either  husband  or  wife  is  a 
citizen  of  the  United  States  or  a  resident 
alien  thereof  and  the  contract 
requirements  as  set  forth  in  §  426.5  have 
been  met. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  and  her 
husband  are  a  qualiHed  recipient  by 
virtue  of  an  irrevocable  election.  They 
own  in  joint  tenancy  960  acres  of  land 
eligible  for  irrigation  water.  They  are  in 
compliance  with  the  ownership 
entitlement  applicable  to  a  qualified 
recipient. 

Example  [2).  Farmer  Y  and  Farmer  Z  are  a 
married  couple,  and  each  owns  480  acres  of 
irrigation  land  under  separate  title  in  District 
A.  District  A  has  amended  its  contract  to 
conform  to  the  discretionary  provisions.  Even 
though  the  land  is  held  in  separate  title. 
Farmer  Y  and  Fanner  Z  have  reached  the 
limits  of  eligibility  to  receive  irrigation  water 
as  a  qualified  recipient. 

(3)  Multiownership  arrangements.  All 
multiownership  legal  entities  are 
considered  to  be  qualified  recipients, 
provided  that:  the  ownership  is  a  legal 
entity  established  under  State  or  Federal 
law.  the  entity  does  not  benefit  more 
than  25  natural  persons,  and  the  entity 


has  met  the  contract  requirements  for  a 
qualified  recipient  as  set  forth  in  S  428.5. 
As  a  qualified  recipient,  tfie  entity  is 
eligible  to  receive  irrigation  water  on  a 
maximum  of  960  acres  of  land  owned 
westwide,  provided  no  member  of  the 
entity  through  this  or  in  combination 
with  any  other  ownership  arrangement 
receives  irrigation  water  on  land  owned 
in  excess  of  his  or  her  individual 
ownership  entitlement  under 
Reclamation  law.  The  requirement  of 
U.S.  citizenship  or  U.S.  residency  for 
aliens  applies  to  individual  members  of 
a  multiownership  legal  entity  if  the 
entity  becomes  subject  to  the 
discretionary  provisions  by  virtue  of 
district  action  as  set  forth  in  S  426.5 
(a)(2)  or  (a)(3).  However,  if  the  entity 
becomes  subject  to  the  discretionary 
provisions  through  an  irrevocable 
election,  this  requirement  does  not  apply 
to  those  members  who  remain  subject  to 
prior  law.  Irrigation  land  held  by  a 
subsidiary  is  counted  against  the 
ownership  entitlement  of  its  parent 
entity. 

(i)  The  appUcation  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  XYZ  Farms  is  a  general 
partnership  comprised  of  four  individuals 
who  own  equal  and  separable  interest  in  the 
9eO-acre  partnership.  The  district  in  which 
the  partnership's  land  is  located  has 
amended  its  contract  to  become  subject  to 
the  discretionary  provisions.  All  other 
requirements  as  set  forth  in  {  428.8{b)(3]  have 
also  been  met  Therefore,  XYZ  Farms 
satisfies  the  requirements  for  a  qualified 
recipient  and  may  receive  irrigation  water  for 
all  960  acres  in  its  ownership.  Moreover,  the 
members  of  the  partnership  are  also  qualified 
recipients  and  each  may  receive  irrigation 
water  on  720  acres  or  less  in  some  ownership 
or  ownerships  other  than  XYZ  Farms. 

Example  (2).  Six  brothers  who  are  citizens 
and  residents  of  Canada  are  equal 
shareholders  in  a  family  corporation 
comprised  of  160  acres  of  irrigation  land.  The 
district  in  which  they  own  the  land  amends 
its  contract  to  become  subject  to  the 
discretionary  provisions.  As  a  result  the 
corporation's  land  is  not  eligible  to  receive 
irrigation  water  on  a  permanent  basis 
l>ecause  the  partners  are  not  U.S.  citizens  or 
resident  aliens.  However,  because  the  land 
was  eligible  in  the  corporation's  ownerahip 
l>efore  Qie  district  amended  its  contract  it 
may.  as  set  forth  in  S  42e.ll(k).  place  the  land 
under  recordable  contract  and  receive 
irrigation  water  at  the  non-full-cost  rate  for  5 
years.  If  the  160  acres  had  not  been  acquired 
prior  to  the  district's  amendment  or  if  the 
land  were  not  placed  under  recordable 
contract,  it  would  be  ineligible  to  receive 
irrigation  water  until  such  time  as  the 
brothers  became  residents  of  the  United 
States  or  until  the  land  was  sold  to  an  eligible 
buyer. 

Example  (3).  Farmers  X,  Y.  and  Z,  who  are 
citizens  of  the  United  States,  have  formed  a 
partnership  in  which  each  farmer  holds  an 
equal  interest.  The  partnership  presently 


owns  160  acres  in  District  A  and  tvishes  to 
purchase  an  additional  800  acres  in  this  tame 
district.  Since  District  A  has  not  amended  its 
contract  to  become  subject  to  the 
discretionary  provisions,  the  partnership 
executes  an  irrevocable  election.  Even  ^ough 
the  partnership  has  made  an  electioa 
Farmers  X,  Y,  and  Z  remain  subject  to  prior 
law  and  cannot  exceed  their  individual 
entitlements  of  160  acres.  Therefore, 
assuming  that  none  of  the  partners  owns 
inlgation  land  outside  his  interest  in  the 
corporation,  the  maximum  entitlement  for  the 
partnership  is  480  acres.  However,  the 
partnerehip  can  realize  the  9eO-acre 
entitlement  under  the  discretionary 
provisions  if  the  partners  also  make 
individual  irrevocable  elections  or  District  A 
amends  its  contract  to  become  subject  to  the 
discretionary  provisions. 

Example  (4).  Corporation  P  was 
established  under  California  State  law  and 
has  three  stockholders — A.  B.  and  C.  The 
stockholders  all  own  equal  shares  in 
Corporation  P  and  all  are  citizens  of  the 
United  States.  Corporation  S,  which  was  also 
established  under  California  State  law,  is  a 
U.S.  subsidiary  wholly  owned  by  parent 
Corporation  P.  Corporation  S  owns  160  acres 
in  District  A.  The  only  irrigation  land  held  by 
Corporation  P  is  owned  tluough  its 
subsidiary.  Corporation  S.  District  A  has  not 
amended  its  contract  to  t>ecome  subject  to 
the  discretionary  provisions.  Therefore, 
Corporation  P,  including  its  sulisidiary,  has 
reached  the  ownership  entitlement  limitation 
for  receiving  irrigation  water.  Subsequently, 
Corporation  S  wishes  to  purchase  and 
receive  irrigation  water  on  an  additional  800 
acres.  In  order  to  be  eligible,  the  corporation, 
its  wholly  owned  subsidiary,  and  each  of  the 
stockholders  must  make  an  irrevocable 
election. 

(4)  Trusts.  An  individual  or  corporate 
trustee  holding  land  in  a  fiduciary 
capacity  is  not  subject  to  the  ownership 
or  full-cost  pricing  limitations  imposed 
by  title  n  nor  any  other  provisions  of 
Federal  Reclamation  law.  However,  the 
interest  of  each  beneficiary  (qualified  or 
limited  recipient)  in  trust  land  in 
combination  with  other  land  he  or  she 
may  own  shall  not  exceed  the 
ownership  entitlement  of  title  II  unless 
the  land  is  imder  recordable  contract 
Irrigation  land  held  in  any  form  of  trust 
will  be  attributed  to  the  grantor  in  those 
cases  where  the  trust  arrangement  has 
not  been  reviewed  and  approved  by  the 
Secretary.  The  following  trust  criteria 
will  apply  to  those  trusts  that  are 
reviewed:  Irrigation  land  held  in 
revocable  or  underwritten  grantor  trusts, 
grantor  sprinkling  trusts,  or  other  forms 
of  trusts  not  specifically  identifying  the 
interests  of  the  trust  beneficiaries  shall 
be  attributed  to  the  landholding  of  the 
grantor.  In  the  case  of  testamentary 
trusts,  irrevocable  grantor  trusts,  and 
any  other  form  of  irrevocable  trusts, 
irrigation  land  shall  be  attributed  to  the 
landholding  of  the  beneficiaries  in 
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accord  with  the  individaal  interests 
specified  therein  except  that  the  interest 
of  any  beQeHciary  who  in  the  previous 
tax  year  was  a  dependent,  as  specified 
in  the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  152).  will  be  attributed  to  the 
individual  claiming  such  dependent  For 
the  purpose  of  applying  these  rules,  a 
conservatorship  or  other  arrangement  in 
which  a  fiduciary  relationship  is 
created,  shall  be  considered  to  be  a 
trust.  The  Secretary  will  not  approve 
any  trust  arrangement  until  he  has  been 
provided  with  a  copy  of  the  trust 
agreement,  a  copy  of  the  most  recent 
Federal  tax  rettun  of  the  grantor  and 
each  benficiary  of  the  trust,  and 
separate  affidavits  from  the  grantor  and 
each  beneHciary.  In  the  affadavit,  the 
form  of  which  will  be  provided  by  the 
Secretary,  the  grantor  and  each 
beneficiary  must  affirm  their 
dependency/nondependency  status,  and 
that  if  the  terms  of  the  trust  should 
change  for  any  reason,  including 
Internal  Revenue  Service  audit  or 
review,  the  parties  involved  will  notify 
the  Secretary  of  the  change. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Bank  X  is  the  trustee  for  five 
trusts,  each  of  which  has  more  than  one 
l>enericiary.  The  trusU  contain  1.280, 060,  MO, 
800.  and  400  acres,  respectively.  The  land  in 
the  trusts  is  in  districts  which  have  amended 
their  contracts  to  conform  to  the 
discretionary  provisions.  Since  the  ownership 
and  pricing  limitations  of  title  0  do  not  apply 
to  Bank  X  as  trustee  for  the  trusts,  all  4,080 
acres  in  the  five  trusts  are  eligible  to  receive 
irrigation  water  at  the  contract  rate. 
However,  if  a  benflciary  owned  land  or  had 
other  trust  land  which,  when  combined  with 
his  beneficiary  interest  in  the  sut^t  trust 
caused  him  to  exceed  the  960-acre  ovvnership 
limitation,  that  beneficiary  would  be  required 
to  designate  the  nonexcess  land  for  which 
irrigation  water  could  be  suppUed. 

Example  (2).  Farmer  X,  a  qualified 
recipient  establishes  a  testamentary  trust  by 
placing  640  acres  of  this  land  receiving 
irrigation  water  in  a  trust  for  his  minor  child 
upon  his  death.  Fanner  X  de^nates  his 
brother  as  trustee  for  the  trust  The  land  is 
located  in  a  district  which  has  amended  its 
contract  to  come  under  the  discretionary 
provisions.  The  brother,  who  is  designated  as 
trustee  for  the  triist  owns  800  acres  in  the 
same  district  which  receives  an  irrigation 
water  supply.  Farmer  X  dies,  and  the 
testamentary  trust  he  has  established  is 
activated.  The  brother,  as  trustee,  is  entitled 
to  receive  irrigation  water  for  the  land  in 
trust  as  well  as  the  land  he  o«vns.  Note:  The 
land  placed  in  the  testamentary  trust  by 
Farmer  X  would  be  counted  against  his 
entitlement  during  his  lifetime  as  long  as  the 
land  remained  in  his  ownership. 

Example  (3).  Fanner  X.  a  qualified 
recipient  owns  960  acres  eligible  to  receive 
irrigation  water.  He  decides  to  place  160 
acres  of  this  land  in  a  living  trust  with  his 


daughter,  who  ia  not  a  dependent,  as  the  life 
tenant  The  160  acres  of  trusted  land  shall  be 
counted  against  the  daughter's  entitlement. 

(c)  Limited  recipient  entitlement. 
Except  as  provided  in  paragraph  {b)(4) 
of  this  section  and  in  §  S  426.9  and 
426.11,  a  limited  recipient  is  entitled  to 
irrigate  a  maximum  of  640  acres  of 
owned  land  with  irrigation  water.  This 
entitlement  applies  on  a  westwide  basis. 
All  legal  entities  established  under  State 
or  Federal  law  benefiting  more  than  25 
persons  are  limited  recipients  provided 
they  have  met  the  contract  requirements 
for  a  limited  recipient  as  set  forth  in 
§  426.5.  The  requirement  of  U.S. 
citizenship  or  U.S.  residency  for  aliens 
applies  to  members  in  a  Hmited  recipient 
if  the  member  holds  more  than  a  4 
percent  interest  in  the  entity  and  if  the 
entity  owns  irrigation  land  in  a 
district(s)  which  becomes  subject  to  the 
discretionary  provisions  as  set  forth  in 
§  426.5  (a)(2)  or  (a)(3).  In  no  case  does 
this  requirement  apply  to  prior  law 
recipients  who  are  members  in  a  limited 
recipient  which  becomes  subject  to  the 
discretionary  provisions  by  virtue  of  an 
irrevocable  election.  No  member  of  a 
limited  recipieat  through  his  or  her 
interest  in  such  entity  or  in  combination 
with  any  other  ownership  arrangement, 
shall  receive  irrigation  water  for  use  on 
land  owned  in  excess  of  his  or  her 
individual  ownership  entitlement  under 
Reclamation  law.  Irrigation  land  held  by 
a  subsidiary  entity  is  counted  against 
the  ownership  entitlement  of  its  parent 
entity. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  ABC  Fertilizer  Company  is  a 
corporation  registered  in  Nebraska  and  owns 
640  acres  in  District  A.  District  A  has 
amended  its  contract  to  conform  to  the 
discretionary  provisions.  ABC  Fertilizer 
Company  benefits  more  than  25  persons  and 
therefore  automatically  becomes  a  limited 
recipient.  Furthermore,  since  the  company 
became  subject  to  the  discretionary 
provisions  through  a  district  contract  action 
rather  than  throi^  an  irrevocable  election, 
those  individuals  who  hold  interest  in  the 
company  automatically  become  qualified 
recipients,  proAnded  they  are  U.S.  citizens  or 
resident  aliens.  As  a  limited  recipient,  all  640 
acres  of  owned  land  in  the  corporation  are 
eligible  to  receive  irrigation  water. 

Example  (2).  XYZ  Land  Company,  a 
corporation  benefiting  more  than  25  persons 
and  registered  in  the  State  of  California, 
owns  320  acres  in  Distinct  A.  In  the  absence 
of  district  action,  the  company  makes  an 
irrevocable  election  to  conform  to  the 
discretionary  provisions.  Thereby  XYZ  Land 
Company  becomes  a  limited  recipient  and  is 
entitied  to  receive  irrigation  water  on  a 
maximum  of  640  acres  of  owned  land.  In  this 
case,  the  individaal  stockholders  are  not 
required  to  also  execute  irrevocable  elections 
in  order  for  XYZ  Land  Company  to  realize  its 


maximum  entitlement  because  the  aocage 
attributable  to  each  stockholder's  interest  in 
the  corporation  does  not  exceed  the 
stockholders'  individual  leO-acre  ei^tlement 
under  prior  law. 

Example  (3).  CDE  Development  Company 
is  a  corporation  with  ipore  than  25 
shareholders  which  (^ose  to  incorporate  in 
the  Greater  Antilles.  CDE  Development 
Company  buys  160  acres  in  a  district  which 
has  amended  its  contract  to  conform  to  the 
discretionary  provisions.  However,  until  such 
time  as  CDE  Development  Company 
establishes  itself  as  a  legal  entity  under  State 
or  Federal  law,  none  of  its  land  is  eligible  for 
irrigation  water.  Had  CDE  Development 
Company  owned  the  160  acres  prior  to  the 
district's  amendment  it  could  have  received 
irrigation  water  on  the  land  for  5  years,  as  set 
forth  in  S  428.11(k). 

Example  (4).  Corporation  X  owns  640  acres 
in  District  A  as  does  Corporation  Y.  Both  are 
subsidiaries  of  Corporation  Z.  District  A  has 
amended  its  contract  to  conform  to  the 
discretionary  provisions.  The  landholdings  of 
Corporation  X  and  Y,  since  they  are 
subsidiaries  of  Corporation  Z,  are  counted 
against  the  entitiement  of  the  parent 
corporation.  Corporation  Z.  Corporation  Z  is 
a  limited  recipient:  therefore,  only  640  acres 
of  the  1,280  acres  are  eligible  to  receive 
irrigation  water. 

(d)  Prior  law  recipients — (1) 
Individuals.  Individuals  are  entitled  to 
receive  irrigation  water  on  a  maximum 
of  160  acres  owned  in  each  district: 
provided,  the  land  was  acquired  on  or 
before  December  6*  1979.  The  leO-acre 
entitlement  for  an  individual  applies  on 
a  westwide  basis  to  all  land  acquired 
after  December  6, 1979. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  owns  160  acres  of 
irrigation  land  in  each  of  four  districts.  None 
of  ^e  districts  in  which  Farmer  X  owns  land 
has  amended  its  contract  to  conform  to  the 
discretionary  provisions,  and  Farmer  X  held 
title  to  the  land  prior  to  December  6, 1979. 
Thus.  Fanner  X  remains  eligible  to  receive 
irrigation  water  on  the  640  acres  owned  in  the 
four  different  districts. 

Note. — If  titie  to  the  irrigated  land  changes 
hands,  the  leo-acre  westwide  entitlement  will 
automatically  apply  to  the  transferred  land. 

Example  (2).  Farmer  Y  owns  160  acres  in 
each  of  two  nonamending  districts,  and  all  of 
the  acreage  is  eligible  for  irrigation  water  by 
virtue  of  the  fact  Farmer  Y  owned  the  land 
prior  to  December  6, 1979.  On  January  1, 1983, 
Farmer  Y  purchases  another  160  acres  of 
Fanner  Z's  nonexcess  land  which  is  located 
in  a  third  nonamending  district  The  land 
newly  purchased  in  this  district  becomes 
ineligible  for  service  until  such  time  as  it  is 
sold  to  an  eligible  buyer  at  a  price  approved 
by  the  Secretary  or  Farmer  Y  becomes 
subject  to  the  discretionary  provisions  as  set 
forUi  in  S  426.11(c)(2)(i). 

(2)  Husband  and  wife.  A  husband  and 
wife,  or  surviving  ^ouse  imtil 
remarriage,  and  entitled  to  receive  i 
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irrigation  water  on  a  maximum  of  320 
acres  of  land  jointly  o¥med  in  each 
district;  provided,  each  spouse  holds  aa 
equal  interest  and  provided  further  that 
the  land  was  acquired  on  or  before 
December  6. 1979.  The  160-acre 
entitlement  for  an  individoal  (320  acres 
for  husband  and  wife)  applies  on  a 
westwidc  basis  to  all  land  acquired 
after  December  6. 1979. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  Fanner  X  and  his  wife  own  320 
acres  of  irrigation  land  in  District  A  and  also 
320  acres  in  District  B.  The  couple  purchased 
both  parcels  of  land  in  1978.  Districts  A  and  B 
remain  subject  to  prior  law,  and  Fanner  X 
and  his  wife  have  not  made  an  irrevocable 
election.  Since  the  land  was  purchased  prior 
to  December  6. 1979,  Fanner  X  and  his  wife 
are  entitled  to  receive  irrigation  water  on  all 
320  acres  in  each  district  The  couple  has 
reached  the  limit  of  their  ownerelHp 
entitlement  for  receiving  irrigatioo  «vaterin 
these  two  district*. 

(3)  TenaiUs-in-common.  Each 
individual  in  a  tenancy-in-coamon 
subject  to  prior  law  is  entitled  to  receive 
irrigation  water  on  a  maxjnuiin  of  160 
acres  owned  through  his  or  her  interest 
in  the  tenancy.  A  priw  law  recipient 
may  receive  irrigation  water,  threi^ 
this  interest  and  any  other  ownership 
arrangements,  on  no  more  than  160 
acres  owned  in  each  district;  provided, 
the  land  was  aequiccd  on  orbefore 
December  6. 1979.  The  IfiO-acre 
entitlement  for  an  individual  (^28  acres 
for  a  married  couple)  applies  oa  a 
westwide  basis  to  all  land  acquired 
after  December  8, 1979.  An  individual 
subject  to  the  discretionary  provisions, 
through  his  or  her  interest  in  a  prior  law 
tenancy  and  any  other  ownership 
arrangements,  may  receive  irrigation 
water  on  no  more  than  966  acres 
westwide. 

(i)  The  application  of  this  nUe  m»y  be 
illustrated  by  the  following: 

Example.  Fanner  X  and  Farmer  Y  have 
formed  a  tenancy-in-common  in  which  each 
holds  equal  interest.  The  tenaacy  owns  320 
acres  of  irrigation  land  in  District  A.  District 
A  has  not  amended  its  contiaet  to  become 
subject  to  the  discretionary  provisions.  Both 
Farmers  X  and  Y  own  irrigation  land  only 
through  (heir  interests  in  the  tenancy: 
however.  Farmer  Y  wishes  to  purchase 
additional  land  io  the  district  so  he  maltes  an 
irrevocable  election. 

Since  the  tenancy  remains  subject  to  prior 
law,  Farmers  X  and  Y  may  each  receive 
irrigation  wafer  on  a  maximum  of  180  acres 
through  their  interests  in  the  entity. 
Therefore,  the  tenancy's  320  acres  remain 
eligible  to  receive  irrigation  wetec  hot  the 
tenancy  and  Fanner  X  have  both  reached  (he 
limits  of  their  ownership  entitlements  under 
pnor  raw.  However,  as  a  qualified  recipient 
Farmer  Y  may  receive  irrigation  water  on  an 
additional  800  acres  of  land  owned  eitfaar  as 


an  individual  or  through  edier  oMoiership 
arrangements. 

(4)  Partaenhips.  Each  individual  who 
is  a  partner  in  a  partaership  subject  to 
prior  law  is  entitled  to  receive  irrigation 
water  on  a  maximum  of  160  acres 
owned  through  his  or  her  interest  in  the 
partnership,  provided  each  partner  has  a 
separable  interest  in  the  partnership  and 
the  right  to  alienate  that  interest.  A  prior 
law  recipient  may  receive  irrigation 
water,  through  this  interest  and  any 
other  ownership  arrangements,  on  no 
more  than  160  acres  in  each  district, 
provided  the  land  was  acquired  on  or 
before  December  6, 1979.  A  partner 
subject  to  the  discretionary  provisions, 
through  his  or  her  interest  in  the 
partnership  and  any  other  ownership 
arrangements,  may  receive  irrigation 
water  on  no  more  than  960  acres 
westwide.  A  partnership  in  wtiich  each 
partner  does  not  have  a  separable 
interest  and  the  right  to  alienate  that 
interest  is  entitled  to  receive  irrigation 
water  on  a  maximum  of  180  acres  of 
land  owned  by  the  partnership. 

(i)  The  application  of  this  rule  may  be 
ilhtstrated  by  the  foUowmg: 

Example.  XYZ  Farms,  a  partnership 
comprised  of  four  individuals  who  hold  equal 
and  separable  interesU  in  the  partnership, 
owns  900  acres  of  irrigation  land  located  in 
DisWct  A.  District  A  has  not  amended  its 
contract  to  become  subject  to  the 
discretionary  provisions.  XYZ  Farms  and  two 
of  the  partners  are  subject  to  prior  law:  the 
odier  two  partners  have  made  imvocable 
elections.  Neither  XYZ  Pams  aor  any  of  the 
partners  own  irrigation  land  outside  the 
partnership.  Based  on  these  facts,  each 
partner  may  own  and  receive  irrigation  water 
on  a  meximmn  of  MO  acres  throu^  the 
partnership.  Therefore,  84Q  of  XYZ  Panns'  900 
acres  are  entitled  to  receive  irrigation  water. 
The  two  peitnsrs  vdw  have  made  irrevocable 
elections  may  eaeh  purchase  and  receive 
irrigation  water  on  anedier  800  acres  outside 
the  partnership  in  order  to  complete  tiieir 
individual  goo-acre  o*vner8hip  entitlement  for 
qualified  recipients. 

(5)  Corporations.  AU  corporations, 
except  subsidiaries  of  parent 
corporathms,  are  considered  to  be 
individual  entities  and  as  such  are 
entitled  to  receive  irr^tioa  water  on  a 
maxinura  of  160  acres  owned  in  each 
district;  provided,  Ae  land  was  acquired 
on  or  before  December  6, 1979.  The  160- 
acre  entitlement  applies  on  a  westwide 
basis  for  all  land  aeq«ii«d  after 
December  6, 1979.  No  sharefaokler  in  a 
eorporatioa  through  his  or  her  interest  in 
the  corporation  and  any  other 
ownership  arrangement  shall  receive 
irrigation  water  on  laod  owned  m 
excess  of  his  or  her  individaal 
entitlement  under  ReeUination  law. 
Irrigation  land  held  by  a  subsidiary 


entity  is  counted  agmnst  the  ownership 
en^tlemcnt  of  its  parent  entity. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (ij.  Two  brodiers  are  the  sole 
stockholders  and  bold  equal  shares  in 
CorporaUon  XYZ.  The  corporaUon  owns  160 
acres  of  irrigation  land  in  District  A  District 
A  has  not  amended  its  contract  to  become 
subject  to  the  dtocretionary  provisions  and 
neither  the  brodiers  nor  die  corporation  has 
made  an  irrevocable  election.  TTnm,  die 
corporation  has  reached  ite  ownership 
entitlement  for  receiving  irrigatfoa  water 
under  prior  law.  Baaed  oa  their  M  pereent 
intereste  in  the  corporation.  88  acres  will  be 
counted  against  each  of  the  two  hsnihnis' 
individual  entitlements.  Each  brother  may 
also  purchase  and  receive  irrigatiaD  watw  on 
another  80  acres  outside  die  corporation  to 
complete  his  individual  MO-acre  ownership 
entitlement 

Example  (2).  Corporation  ABC  owm  320 
seres  in  DiMrict  A.  Corporation  AflCs  two 
shareholders,  FAnner  X  and  Fanner  Y,  hoU 
equal  intereste  in  the  corporation.  Both 
District  A  and  Parmer  X  are  subject  to  prior 
law:  however.  Farmer  Y  is  a  qvahfied 
recipictti  by  vvtue  of  having  made  an 
irrevocable  eioction.  As  a  corporation  subject 
to  prior  law.  only  l«0  of  Corporation  ABCs 
320  acrea  are  eligible  to  receive  irrigation 
water.  Eighty  acres  of  the  corporation's 
ownership  is  attributed  to  SKh  shareholder. 
Asa  prior  lew  reeipieat  Fanner  X  may 
reeeive  irrigation  water  on  anodier  80  acres 
of  irrigation  land  through  ownership 
arrangements  outeide  Ae  corporation  in 
order  to  camplete  his  individaai  l8B-acre 
ownership  entitlement  To  conqdete  his  9S0- 
acre  ownerehip  entidement  as  a  qualified 
recipient  Parmer  Y  may  receive  irrigatian 
water  on  an  additional  880  acres  outside  the 
corporation. 

Example  (3).  Corporation  P  and 
Corporation  S,  which  are  established  under 
Canadian  law,  each  owns  160  acres  of 
irrigation  land  in  District  A.  Corporation  S  is 
a  wholly  owned  subsidiary  of  Corporation  P. 
District  A  has  not  amended  its  contract  to 
become  subject  to  the  discretionary 
provisions.  Since  Corporation  S  is  a 
subsidiary  of  Corporation  P,  ite  entitlement  is 
counted  against  Corporation  P.  Therefore, 
only  180  acres  of  the  320  acres  are  eligible  to 
receive  irrigation  water. 

(6)  7>us£t.  Land  held  by  an  individaal 
or  corporate  trustee  in  a  fiduciary 
capacity  is  eat  subject  to  the  ownership 
limitations  imposed  by  prior  law. 
However,  the  interest  of  each 
beneficiary  (prior  law  recipient)  in  the 
trust  land  in  combination  with  other 
land  he  or  she  may  own  shall  not  exceed 
the  ownership  entitlement  of  prior  law. 
The  trust  criteria  set  forth  in  paragraph 
(b)(4)  of  this  section  also  apply  to 
irrigation  land  held  in  trust  by  prior  law 
recipients. 

(e)  Exemptions  from  ownership 
limitation.  Irrigation  land  owned  in 
districts  which  have  been  exempted, 
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§  428.13(a)  (1)  and  (2).  will  not  be 
counted  against  ownership  entidement. 
Neither  will  isolated  tracts, 
i  42B.13(aK4).  be  counted  against 
ownership  entidement 

(f)  How  ownership  entitlement  is  to  be 
computed.  With  the  exception  of  land 
under  recordable  contract.  S  426.11(e]. 
all  designated  nonexcess  land, 

9  428.11(b),  and  all  acreage  receiving 
irrigation  water  on  other  than  a 
temporary  or  short-term  basis,  as 
defined  in  §  428.13(a)(3),  bom  a 
Reclamation  project  in  a  district  which 
is  subject  to  acreage  limitation  shall  be 
counted  against  the  appropriate 
ownership  entitlement;  i.e.,  qualified 
recipient,  limited  recipient,  prior  law 
recipient. 

(1)  Hie  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (If.  Farmer  X.  a  qualified 
recipient  owns  1.400  acres  in  District  A  and 
has  designated  960  acres  as  nonexcess  and 
eligible  to  receive  irrigation  water.  Even 
though  Parmer  X  may  not  inigate  all  960 
acres  every  year,  all  of  the  designated 
acreage  is  counted  against  his  entitlement 

Example  (2).  Fanner  Y,  a  qualified 
recipient  owns  640  acres  of  irrigation  land  in 
District  A.  Fanner  Y  also  ovvns  320  acres 
which  are  not  in  a  district  but  Farmer  Y  has 
entered  into  a  10-year  contract  with  the 
United  States  for  irrigation  water  for  that 
land.  All  960  acres  of  irrigation  land  must  be 
counted  for  purposes  of  detennining 
ownership  entitlement 

Example  (3).  Farmer  Z.  a  prior  law 
recipient  owns  160  acres  in  District  A.  This 
acreage  was  classified  as  to  its  arability 
during  project  planning  and  only  120  acres 
were  deemed  irrigable  and  eligible  to  receive 
irrigation  water.  Some  years  subsequent  to 
this  determination.  Farmer  X  installed  a 
center  pivot  irrigation  system  and  now 
irrigates  160  acres  with  the  same  amount  of 
water  as  he  once  used  to  irrigate  120  acres. 
For  purposes  of  entitlement,  all  160  acres 
must  be  counted. 

(g)  Multidistrict  ownerships. 
Landowners  may  own  irrigation  land  in 
more  than  one  district  (multidistrict 
ownerships).  If  any  one  of  the  districts 
in  which  a  landowner  owns  land 
becomes  subject  to  the  discretionary 
provisions,  the  multidistrict  landowner 
automatically  becomes  subject  to  the 
discretionary  provisions.  Thus,  the 
irrigation  land  owned  by  Uiat  recipient 
in  all  districts  becomes  subject  to  the 
acreage  entitlement  of  a  qualified  or 
limited  recipient  provided  the  land- 
owner can  meet  the  requirement  for 
being  such  a  recipient.  Similarly,  if  a 
landowner  with  multidistrict  ownership 
makes  an  irrevocable  election  in  one 
district,  the  irrigation  land  he  or  she 
owns  in  all  districts  becomes  subject  to 
the  discretionary  provisions.  If  all 
districts  in  which  a  prior  law  recipient 
holds  irrigation  land  remain  subject  to 


prior  law,  the  160-acre  ownership 
entitlement  shall  apply  on  a  district-by- 
district  basis,  provided  the  land  was 
acquired  prior  to  December  6, 1979.  If 
any  of  the  owned  land  was  acquired 
after  December  6, 1979,  its  eligibility  will 
be  determined  on  a  westwide  basis. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  is  a  U.S.  citizen 
and  owns  160  acres  of  irrigation  land  in  each 
of  Districts  A.  B.  C.  and  D.  District  A  amends 
its  contract  to  conform  to  the  discretionary 
provisions.  Thereby,  Landowner  X 
automatically  becomes  a  qualified  recipient 
by  virtue  of  the  fact  he  is  a  U.S.  citizen  and  is 
entitled  to  receive  irrigation  water  on  960 
acres  owned  westwide.  Since,  in  this  case, 
Landowner  X's  total  present  ownership  is  640 
acres,  he  would  be  entitled  to  receive 
irrigation  water  on  another  320  acres  owned. 

Example  (2).  Landowner  Y  is  a  citizen  of 
the  United  States  and  owns  160  acres  of 
irrigation  land  in  each  of  Districts  A.  B,  C.  D, 
E,  and  F.  In  the  absence  of  district  action. 
Landowner  Y  makes  an  irrevocable  election 
in  District  A.  By  this  action.  Landowner  Y 
automatically  becomes  a  qualified  recipient 
and  all  owned  irrigation  land  in  Districts  B.  C, 
D,  E  and  F  must  be  included  in  his  ownership 
entitlement.  Since  in  this  case  the  Landowner 
Y  already  owns  960  acres  of  irrigation  land, 
he  has  reached  his  maximum  ownership 
entitlement 

Note:  For  examples  illustrating  application 
of  the  multidistrict  rule  to  prior  law 
recipients,  see  examples  1  and  2  in  paragraph 
(d)(1)  of  this  section. 

(h)  Loss  of  eligibility.  (1)  An  owner 
who  presently  owns  irrigation  land  and 
acquires  additional  irrigation  land  shall 
lose  eligibility  on  any  newly  purchased 
land  that  exceeds  the  owner's 
entitlement  unless,  in  the  case  of  land 
for  which  irrigation  water  is  not 
available  because  facilities  have  not 
been  constructed  to  provide  such  water, 
the  land  is  placed  under  recordable 
contract  when  facilities  become 
available.  If  irrigation  facilities  are 
available  to  land  which  is  purchased  in 
excess  of  an  owner's  entidement, 
eligibility  can  be  reestablished  if  the 
land  is  sold  at  a  price  approved  by  the 
Secretary  to  an  eligible  buyer  or,  if  the 
land  was  eligible  in  the  hands  of  the 
seller,  the  sale  is  canceled.  If  a  prior  law 
recipient  purchases  nonexcess  land 
which  becomes  excess  in  his 
landholding,  the  land  can  regain 
eligibility  if  the  landowner  becomes 
subject  to  the  discretionary  provisions 
and  redesignates  such  land  up  to  his 
entitlement,  as  nonexcess.  as  set  forth  in 
S  426.11(c)(2)(i). 

(i)  The  principles  of  this  rule  are 
illustrated  by  the  following: 

Example.  Famer  X  meets  all  of  the  criteria 
for  a  qualified  recipient,  as  set  forth  in 
S  428.6(b)(l].  Famier  X  irrigates  MO  acres  of 


owned  land  in  District  A  as  he  is  entitled  to 
do.  Subsequent  to  his  determination  of 
eligibility.  Farmer  X  buys,  in  District  B,  320 
acres  of  irrigation  land  which  had  been 
designated  as  nonexoess  when  held  by  the 
previous  owner.  All  land  purchased  by 
Farmer  X  in  District  B  thereby  becomes 
ineligible  for  service  until  such  time  as  the 
sale  is  canceled  or  Fanner  X  sells  the  farm  in 
District  B  at  a  price  approved  by  the 
Secretary.  If  the  320  acres  which  Farmer  X 
purchased  had  never  received  irrigation 
water  and  were  in  an  area  for  which  water 
distribution  facilities  had  not  been 
constructed.  Fanner  X  could,  as  provided  for 
in  S  426.11(e),  place  the  320  acres  under 
recordable  contract  when  facilities  became 
available  to  serve  the  land. 

§426.7    LMSIng  and  full-cost  pricing. 

(a)  What  constitutes  a  lease.  A  lease 
is  a  contract  by  which  one  party  (the 
landlord  or  lessor)  gives  to  another  (the 
tenant  or  lessee]  the  use  and/or 
possession  of  land  (including,  in  some 
cases,  associated  buildings,  machinery, 
etc.)  for  a  specified  time  and  for  agreed 
upon  payments  (cash  or  other 
consideration).  The  lessee  assumes  an 
economic  interest  in  the  operation  and 
management  of  the  leased  land.  All 
farming  operations  exceeding  the  full- 
cost  acreage  thresholds  specified  in 
paragraph  (c)  of  this  section  will  be 
considered  to  be  leasing  arrangements 
unless  otherwise  determined  by  the 
Secretary,  with  the  following 
exceptions: 

(1)  Legitimate  custom  farming 
operations.  Custom  farming  is  the 
performance  of  services  on  a  farm  such 
as  land  preparation,  seeding,  cultivating, 
applying  pesticides,  and  harvesting  for 
hire  with  remimeration  on  a  unit  of  work 
basis.  A  custom  fanning  arrangement 
shall  be  considered  a  lease,  unless  the 
compensation  for  such  work  is  paid  at  a 
unit  of  work  rate  cvstomary  in  the  area 
and  is  in  no  way  dependent  upon  the 
amoimt  of  the  crop  produced,  and  the 
person  or  entity  performing  the  custom 
farming  has  no  interest,  directly  or 
indirectly  in  the  crop  on  the  farm  by 
taking  any  risk  in  the  production  of  the 
crop,  sharing  in  the  proceeds  of  the  crop, 
or  granting  or  guaranteeing  the  financing 
of  the  crop. 

(2)  Nonreclamation  dependent 
activities.  A  contract  arrangement  for 
nonreclamation  dependent  activities 
which  allows  for  limited  use  of  the  land 
shall  not  be  considered  a  lease. 
Examples  of  such  activities  are 
incidental  grazing  or  use  of  crop  residue 
from  irrigated  crope  grown  on  the  land. 
Land  which  is  subleased  (the  lessee 
transfers  his  or  her  interest  to  a 
sublessee)  will  be  attributed  to  the 
landholding  of  the  sublessee. 
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[^Theformaadpmvisiomofa 
/eoM-4i)  Preseai  haae*.  All  baaet  and 
agreenieirt*  concerning  the  operation  of 
a  farm  must  be  in  writing  and  be  made 
available  by  tbe  leaseholders  or 
operators  to  the  Secretary  for  inspection 
at  the  Secretary's  request  The  term  of 
the  lease  may  not  exceed  10  years. 
including  any  exercisable  option,  except 
in  the  case  of  a  lease  of  land  for  the 
production  of  perennial  crops  having  an 
average  Hfe  of  more  than  10  years.  In 
that  case,  the  lease  may  be  for  a  period 
of  time  equal  to  the  average  life  of  the 
perennial  crop,  as  determined  by  the 
Secretary,  provided  the  lease  does  not 
exceed  25  years. 

[2)  Written  leases  in  existence  prior 
to  October  12. 1982.  Land  onder  written 
leases  which  were  in  existence  prior  to 
October  12. 1982.  and  which  have  a 
remaining  term  of  longer  than  10  years 
will  become  ineligible  ta  receive 
irrigation  water  after  October  12, 1902. 
unless  the  leased  land  is  used  for  the 
production  (^  perennial  crops  havng  an 
average  life  of  more  than  10  years,  fai 
that  case,  the  leased  land  may  be 
eligible  for  a  period  of  time  equal  to  the 
average  Hfie  of  the  perennial  ctof,  as 
determined  by  the  Secretary,  provided 
the  lease  does  not  exceed  25  years. 

[c]  Full-coat  acreage  thnshoids.  There 
IS  a  limit  on  the  amount  of  land  for 
which  a  landholder  may  receive 
irrigation  water  at  a  non-faH-cost  rate. 
The  maximum  acreage  a  hmcftoMer  may 
irrigate  with  less-than-full-cost  irrigation 
water  is  called  the  landholder's  non-full- 
cost  entitlement  All  owned  or  leased 
land  receiving  irrigation  water  counts 
against  a  landholder's  non-foU-coat 
entitlement,  with  the  foUowii^ 
exceptions:  exempt  land,  except  for 
isolated  tracts,  as  provided  in 
§  42e.l3(a)(4):  and  land  acquiied  dirough 
involuntary  processes,  as  provided  m 
S  426.16.  All  laui  eoontcd  aflM««ft  a 
landholder's  Bon-fnll-cost  en^tkacnt 
shall  be  counted  on  a  cumulative  basis 
during  any  one  water  year.  A  landholder 
in  excess  of  the  Don-fidl-cost  estitleraent 
may  select  from  nonexasqit  eligibta 
land  in  the  holding,  that  knd  wfaidi  will 
be  subject  to  yae  full-cost  rate.  That 
selection  may  indade  owned  ^d; 
leased  land,  lami  under  recordable 
contract  or  a  cambinatian  of  all  diree. 
However,  land  under  tecordabla 
contract  may  not  be  selected  m  bad 
subject  to  the  full-cost  rate  if  s«ch  land 
is  abeady  subject  to  6iU.cost  pricing 
under  an  extended  recordable  contact 
as  provided  in  «  428.11(i)H).  Once  a 
landholder  reaches  the  limit*  of  his  or 
her  non^fuU-cost  entitlement  duing.a 
water  year,  the  selection  of  aon-faiU-cost 
land  is  bindng  for  the  reaainder  of  Aat 


water  year.  Land  subject  to  full-cost 
pricing  doe  to  the  status  of  either  the 
owner  or  the  lessee  can  receive 
irrigation  water  only  at  full  cost 
Irrigation  water  may  be  delivered  at  a 
non-&dl-cost  rate  to  land  held  in  excess 
of  a  landholder's  non-faU-oost 
entitlement  only  if  die  l^a^hdrirr  can 
demonstrate  to  dw  Secretary  that  such 
land  should  not  be  subject  to  full-cost 
charges.  If  such  claims  are  made  based 
on  the  behef  that  appUcable  farm 
operation  agreements  do  not  constitute 
leases,  the  parties  involved  must 
provide  the  Secretary  vwdi  the 
documentation  he  deems  necessary  to 
substantiate  that  the  operation  exists  as 
claimed  and  is  thereby  exempted  from 
full  cost.  Districts  shall  collect  full-cost 
rates  from  those  landholders  to  whom 
such  costs  are  attributable  radier  than 
averaging  the  costs  over  the  entire 
district 

(1)  Non-full-coet  entitlement  for 
qualified  recipients.  The  non-full-cost 
entitlement  for  qualified  recipiente  is  960 
acres,  or  the  class  1  equivalent  diereof. 
The  frdl-cost  rate  must  be  paid  for 
irrigation  water  delivered  to  afl  eligible 
land  held  in  excess  of  a  qualified 
recipient's  non-full-cost  entitlement 
except  for  (i)  land  subject  to  a 
recordable  omtract  unless  as  otherwise 
provided  in  9S  428.11(e)  and  426.11{i)(4); 
(ii)  exempt  land  other  than  isolated 
tracts,  as  provided  in  {  426.13(a)(4);  and 
(iii)  land  acquired  through  invohmtery 
processes,  as  provided  in  i  426.16. 

(i)  The  application  of  flris  rxile  may  be 
illustrated  as  follows: 

Exemph  (1).  Farmer  X.  ■  qualified 
recipient  receives  irrigation  water  on  900  of 
the  880  acres  of  inigation  laad  in  his 
ownership  in  DUtrict  A.  Fanner  X  leases  and 
receives  irrigation  water  on  aootber  320  acres 
m  Dislriet  B.  Since  Fanner  X  lecaives  trater 
OQ  260  acres  in  excess  of  his  nen-fnll-cost 
entitlement  he  must  select  200  acres— 
whether  owaed  land,  leased  land,  or  a 
combination  td  both,  and  pay  the  fuU-cost 
rate  for  water  delivered  to  that  land. 

Example  (2).  Fanner  Y.  a  qnakfied 
redpjent  owas  and  receives  inigation  water 
on  860  aoes  in  Oistarict  A.  Farmar  Y  decides 
to  lease  all  980  acres  to  anodiar  qualified 
recipient  Fwmer  Z.  Farawr  Z,  however, 
already  fanna  800  acres  receiving  inteation 
water.  Tlierefore,  the  fiill.«o«t  rate  woold 
have  to  be  paid  for  iirigaliea  water  deliveted 
to  960  aaeairfFatner  Z's  landhaldmg. 

Example  (3).  Landholder  X  a  qualified 

recipiaat  owaa  508  acres  of  iiri^tion  land  in 
District  A  which  receives  iirifition  water  aad 
wliich  he  leases  to  another  fanner. 
Landholder  X  also  laasas  Mid  lacaives 
irrigatiaa  water  on  anodwp  086  aeraa  in 
District  B.  Thus,  there  are  500  a<a«s  ia 
Landholder  X's  total  landholding  which 
receive  irrigation  water  in  excess  of  his  mo- 
acre  non-fuU-cost  en«dement  and  for  whidi  a 
ruU-cost  rate  must  be  paid. 


Example  (4).  LancSiolder  Y,  a  quaUied 
recipient  raoeives  irrigation  water  on  900 
acres  owned  in  District  A  and  800  acres 
leased  in  District  B.  At  the  bagiaraag  of  the 
water  year.  Landholder  Y  selecto  380  owaed 
acres  phis  600  leased  acres  to  receive 
irrigation  water  at  the  non-full-caat  rate.  He 
pays  die  fUll-cost  rate  for  water  delivered  to 
the  remaining  860  acres.  In  July.  IjhiHK/^Hot  Y 
terminates  the  lease  on  the  600  acres  ot 
leased  land  which  are  part  of  his  non-fuU- 
cost  entitlement  However,  since  non-faill-cost 
acreage  is  counted  against  one's  entitlenant 
on  a  cumolative  basis  during  any  one  water 
year.  Landholder  X  has  aliea^  reached  the 
limits  of  his  non-fiill-cost  pnKtt«»nt  for  this 
water  year.  Therefore,  '■""'hTTHar  Y  may  not 
replace  those  600  non-full-cost  acraa,  evaa 
though  they  no  linger  receive  iiri^tian 
water,  with  600  acres  from  hia  fiiU-cost  land. 
Landholder  Y  must  pay  the  fiiU-cost  rate  for 
irrigation  water  deliverad  to  any  other  land 
he  irrigates  during  that  water  year. 

Example  (S).  Landholder  Z,  a  qualified 
recipient  owns  and  irrigates  1.120  acres.  160 
of  which  are  sul^ect  to  a  noo-extendad 
recordable  contract.  Landholder  Z  alae 
irrigates  160  acres  leased  frtia  aaodier  party 
All  of  Landholder  r  s  landholding.  a  total  of 
1.280  acres,  counte  against  his  non-hiH-cost 
entitlement  therefore,  he  is  ia  excess  of  his 
non-fuU-cost  entitlement  by  320  acres. 
However,  the  160  acres  under  recordable 
contract  are  technically  not  subiact  to  full- 
cost  pricing,  so  Landholder  Z  need  select  only 
180  acres  bma  his  totel  laadholding  for  full- 
cost  pricing. 

(2)  Non-fuU-cost  entitlement  for 
limited  recipients.  The  non-fiill-cost 
entitlement  for  limited  recipients  that 
received  irri^tion  water  on  or  before 
October  1, 1981.  is  320  acres  or  die  class 
1  equivalent  Uiereof.  The  non-full-coat 
entitlement  for  limited  redpioits  that 
did  not  receive  irri^atioa  water  on  or 
prior  to  October  L 1981.  ia  zero.  The  full- 
cost  rate  must  be  paid  for  irrigation 
water  delivered  to  all  eligible  land  held 
in  excess  of  a  limited  redpient's  non- 
fuU-cost  eniiUement  except  for  (i)  land 
subject  to  a  recordable  contiact  unless 
as  otherwise  provided  in  S  S  428.11(c) 
and  42ail(i)(4);  (u)  exempt  land  other 
than  isolated  tracte.  as  provided  in 
S  42e.l3(a)(4):  and  (iii)  land  acquired 
through  involuntary  processes,  as 
provided  ia  S  420.16. 

(i)  The  aj^licatian  of  tfaa  rule  may  be 
iUustrated  hy  the  following: 

Exmpte  fV-  ABC  Panns  is  a  limited 
recipient  which  owaa  and  was  receiving 
irrigation  water  on  640  acres  in  District  A 
prior  to  October  1. 1861.  Of  dte  total.  480 
acres  were  and  eeatiatte  to  be  under  a 
nonextended  recordable  contract  ABC  Farms 
may  continne  to  receive  irrigation  water  at 
the  non-foB-costrate  on  the  640  acres  until 
the  end  of  the  recordable  contract  period.  Ft 
may  also  amend  the  recordable  contract  to 
allow  it  to  own  and  receive  irrigation  water 
on  649  acres  owned  without  termination  of  its 
benefits.  If  it  amends  the  recordable  contract 
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it  wiU  be  allowed  to  receive  irrigation  water 
at  the  non-full-cost  rate  on  320  acres,  but  it 
mutt  pay  the  full-cost  rate  on  the  additional 
320  acres  owned. 

Example  (2).  XYZ  Farms,  a  limited 
recipient  owns  640  acres  of  land  eligible  to 
receive  irrigation  water.  The  purchase  of  the 
land  took  place  after  October  1, 1961,  and 
XYZ  Fanns  was  not  receiving  irrigation  water 
on  any  other  land  on  or  before  October  1. 
1981.  Therefore,  in  order  for  XYZ  Farms  to 
receive  irrigation  water  for  any  eligible  land. 
It  must  pay  the  full-cost  rate  for  that  water. 

Example  (3).  FCH  Fertilizer  Company,  a 
limited  recipient,  buys  160  acres  of  land 
receiving  irrigation  water  in  District  A.  The 
purchase  of  the  land  is  made  subsequent  to 
October  1, 1981.  However,  the  company  was 
receiving  irrigation  water  on  160  leased  acres 
in  District  B  prior  to  October  1, 1981. 
Therefore,  the  160  acres  recently  purchased 
are  eligible  to  receive  irrigation  water  at  the 
non-full-cost  rate.  If  FGH  Fertilizer  Company 
buys  or  leases  additional  land,  the  company 
would  have  select  and  pay  the  full-cost  rate 
for  any  irrigation  water  delivered  to  land  in 
excess  of  its  320-acre  non-full-cost 
entitlement. 

Example  (4).  The  XYZ  Corporation,  a 
limited  recipient  owns  640  acres  of  irrigation 
land  in  District  A.  Since  the  corporation  was 
receiving  irrigation  water  prior  to  October  1, 
1981,  it  is  entitled  to  irrigate  320  acres  at  the 
non-full-cDst  rate  and  320  acres  at  the  full- 
cost  rate.  If  the  corporation  were  to  lease  the 
owned  land  subject  to  full  cost  to  another,  the 
full-cost  rate  would  still  apply. 

(3)  Non-full-cost  entitlement  for  prior 
law  recipients.  There  is  no  full-cost 
pricing  requirement  until  April  13, 1987, 
for  prior  law  recipients,  unless  their  land 
becomes  subject  to  full-cost  pricing 
through  leasing  to  or  from  a  party 
subject  to  the  discretionary  provisions. 
However,  as  of  April  13, 1987.  the  non- 
full-cost  entitlement  for  prior  law 
recipients  is  160  acres  westwide.  The 
full-cost  rate  must  be  paid  for  irrigation 
water  delivered  to  all  eligible  land  held 
in  excess  of  a  prior  law  recipient's  non- 
fiill-cost  entitlement,  except  for  (i)  land 
subject  to  a  recordable  contract  unless 
as  otherwise  provided  in  §S  42e.ll(e) 
and  42e.ll(i)(4):  (ii)  exempt  land  other 
than  isolated  tracts,  as  provided  in 
§  426.13(a)(4);  (iii)  land  acquired  through 
involuntary  processes,  as  provided  in 
S  428.16;  and  (iv)  owned  land  held  as 
nonexcess  under  9  426.e(d).  However,  in 
lieu  of  leased  land,  a  prior  law  recipient 
may  pay  full  cost  for  any  owned  land  in 
his  landholding,  provided  it  is  eligible 
and  nonexempt. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  and  his  wife  receive 
irrigation  water  on  160  owned  acres  of 
irrigation  land  and  on  40  leased  acres  in 
District  A.  District  A  has  not  amended  its 
contract  to  become  subject  to  the 
discretionary  provisions  and  Farmer  X  and 
his  wife  have  not  made  an  irrevocable 


election.  Since  Farmer  X  and  his  wife  receive 
irrigation  water  on  40  acres  in  excess  of  their 
160-acre  non-full-cost  entitlement  the  couple 
must  select  40  acres  in  their  landholding  and, 
beginning  April  13. 1987,  pay  the  full-cost-rate 
for  water  delivered  to  that  land.  If  Farmer  X 
and  his  wife  make  an  irrevocable  election  or 
if  District  A  amends  its  contract  to  become 
subject  to  the  discretionary  provisions,  the 
couple  would  thereby  become  a  qualified 
recipient  with  a  noB-full-cost  entitlement  of 
960  acres.  Since  their  landholding  is  within 
that  entitlement,  Farmer  X  and  his  wife 
would  be  able  to  receive  irrigation  water  at 
the  non-full-cost  rate  on  all  200  acres. 

Example  (2).  Farmer  X  and  his  wife  own 
320  acres  of  irrigation  land  in  District  A.  They 
also  lease  320  acres  of  irrigable  land  in 
District  A  and  another  640  acres  of  irrigable 
land  in  District  B.  Districts  A  and  B  have  not 
amended  their  contracts  to  become  subject  to 
the  discretionary  provisions  and  Farmer  X 
and  his  wife  have  not  made  an  irrevocable 
election.  The  couple  receives  irrigation  water 
on  all  land  in  their  landholding.  In  order  to 
determine  the  number  of  full-cost  acres  in 
their  landholding,  Parmer  X  and  his  wife 
must  count  all  of  their  owned  land  plus  all  of 
their  leased  land,  for  a  total  of  1,280  acres.  At 
first  glance,  it  appears  that  there  are  1,120 
acres  in  excess  of  the  couple's  non-full-cost 
entitlement.  However,  since  160  of  those 
acres  are  within  the  couple's  ownership 
entitlement  as  prior  law  recipients,  the 
number  of  full-cost  acres  is  actually  960 
(1,120-160).  Therefore,  Farmer  X  and  his 
wife  must  select  960  acres  in  their 
landholding  and,  beginning  April  13, 1987, 
pay  the  full-cost  rate  for  water  delivered  to 
that  land. 

Example  (3).  Four  brothers  hold  equal  and 
separable  interests  in  a  partnership  they  have 
formed.  The  partnership  owns  160  acres  of 
irrigation  land  in  District  A  and  also  leases 
another  320  acres  from  Farmer  Y  in  District  B. 
All  land  in  the  partnership's  landholding 
receives  irrigation  water.  The  partnership 
and  Districts  A  and  B  remain  subject  to  prior 
law.  Unless  the  partnership  becomes  subject 
to  the  discretionary  provisions  prior  to  April 
13, 1987.  as  of  that  date,  the  full-cost  rate 
must  be  paid  for  irrigation  water  delivered  to 
320  acres  in  its  landholding. 

Example  (4).  Farmer  X,  a  prior  law 
recipient,  owns  5,000  acres  of  irrigation  land 
in  District  A.  4,840  of  which  are  under 
recordable  contract.  He  receives  irrigation 
water  on  all  this  laod  and  also  on  another  320 
acres  which  he  leases  in  this  same  district. 
Beginning  on  April  13, 1987,  Farmer  X  will  be 
receiving  irrigation  water  on  5,160  acres 
(5,320  —  160)  in  excess  of  his  non-full-cost 
entitlement.  However,  his  recordable  contract 
land  is  technically  not  subject  to  full-cost 
pricing;  therefore.  Parmer  X  must  select  320 
acres  (5.160-4.840)  for  full-cost  pricing. 
Although  his  recordable  contract  land  is 
technically  not  subject  to  full-cost  pricing, 
Farmer  X  may,  at  his  option,  select  part  or  all 
of  the  320  full-cost  acres  from  the  land  under 
recordable  contract  in  lieu  of  his  nonexcess 
or  leased  land. 

(d)  Multidistrict  landholding.  If  a 
landholder  has  multidistrict 
landholdings  and  any  one  of  those 


districts  becomes  subject  to  the 
discretionary  provisions,  the  landholder 
automatically  becomes  a  qualified  or 
limited  recipient  and  irrigation  land 
owned  or  leased  in  all  districts  and 
receiving  water  must  be  included  in 
determining  the  landholder's  non-full- 
cost  entitlement.  Furthermore,  a 
qualified  or  limited  recipient  remains 
such  a  recipient  even  after  he  disposes 
of  his  ownership  or  leasehold  interest  in 
land  within  a  district[s}  subject  to  the 
discretionary  provisions.  In  no  case, 
however,  shall  a  prior  law  recipient 
become  a  qualified  or  limited  recipient 
by  virtue  of  leasing  iirigation  land  from 
a  lessor  who  has  made  an  irrevocable 
election. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  In  District  A,  Fanner  X  owns  160 
acres  receiving  irrigation  water.  In  District  B 
he  receives  irrigation  water  on  another  800 
acres  leased  from  Farmer  Y.  District  A  is 
subject  to  prior  law;  however,  District  B  has 
amended  its  contract  to  become  subject  to 
the  discretionary  provisions.  Because  Farmer 
X  leases  land  in  a  district  subject  to  the 
discretionary  provisions  and  because  he  is  a 
U.S.  citizen,  he  becomes  a  qualified  recipient. 
On  the  other  hand,  if  Farmer  Y  had  become 
subject  to  the  discretionary  provisions  by 
virtue  of  an  irrevocable  election  and  District 
B  had  remained  subject  to  prior  law,  Farmer 
X  would  have  also  remained  subject  to  prior 
law.  Under  this  second  set  of  circumstances. 
Farmer  X  would  have  been  required  to  pay, 
beginning  April  13, 1987,  the  full-cost  rate  for 
irrigation  water  deliveries  to  800  acres  of 
land  in  his  holding. 

(e)  Calculating  full  cost— {!)  What 
constitutes  full  cost.  As  set  forth  in 
§  426.4,  the  term  "full  cost"  means  an 
annual  rate  as  determined  by  the 
Secretary  that  shall  amortize  the 
expenditures  for  construction  properly 
allocable  to  irrigation  facilities  in 
service,  including  all  operation  and 
maintenance  deficits  funded,  less 
payments,  over  such  periods  as  may  be 
required  imder  Federal  Reclamation  law 
or  applicable  contract  provisions,  with 
interest  on  both  accnung  from  October 
12, 1982,  on  costs  outstanding  at  that 
date,  or  from  the  date  incurred  in  the 
case  of  costs  rising  subsequent  to 
October  12. 1982.  Operation, 
maintenance,  and  replacement  charges 
required  under  Federal  Reclamation  law 
shall  be  collected  in  addition  to  the  full- 
cost  payment. 

(i)  Amortization  period.  The 
amortization  period  fbr  calculating  the 
full-cost  rate  shall  be  the  remaining 
balance  of  the  repayment  period  for  the 
district  as  specified  in  its  repayment 
contract.  However,  in  those  cases,  such 
as  in  water  service  contracts,  where 
payment  by  a  district  through  its 


Federal  Register  /  Vol.  51.  No.  216  /  Friday.  November  7.  1986  /  Proposed  Rules 


existing  contract  term  will  not  fully 
discharge  its  obligation  for  repayment  of 
construction  costs  and  where,  in 
accordance  with  the  project 
authorization  the  district  must  renew  its 
water  service  contract,  the  district  may 
extend  the  amortization  period  for  the 
calculation  of  full  costs  by  renegotiating 
its  current  water  service  contract  at  the 
time  it  amends  its  contract  to  conform  to 
the  discretionary  provisions.  The 
amortization  period  may  extend  up  to 
the  expiration  date  of  the  new  contract, 
and  the  term  of  the  new  contract  cannot 
exceed  the  payback  period  authorized 
by  Congress.  In  cases  where  water 
services  rates  are  designed  to 
completely  repay  applicable  Federal 
expenditures  in  a  specific  time  period, 
that  time  period  may  be  used  as  the 
amortization  period  for  full-cost 
calculations  related  to  these 
expenditures.  Such  an  amortization 
period  may  not  exceed  the  payback 
period  authorized  by  Congress. 

(ii)  Allocable  construction 
expenditures.  For  determining  full  cost, 
the  construction  costs  properly  allocable 
to  irrigation  are  those  Federal  project 
costs  which  have  been  assigned  to 
irrigation  within  the  overall  allocation  of 
total  project  construction  costs.  Total 
project  construction  costs  include  all 
direct  expenditures  necessary  to  install 
or  implement  a  project,  such  as 
planning,  design,  land,  rights-of-way. 
water-rights  acquisitions,  construction 
expenditures,  interest  during 
construction,  and  when  appropriate, 
transfer  costs  associated  with  services 
provided  from  other  projects. 

(iii)  Facilities  in  service  (irrigation). 
Facilities  in  service  are  those  facilities 
which  are  in  operation  and  providing 
irrigation  services. 

(iv)  Operation  and  maintenance 
deficits  funded.  O&M  deficits  funded  are 
the  annual  O&M  costs  including  project- 
use  pumping  power  allocated  to 
irrigation  which  have  been  federally 
funded  and  which  have  not  been  paid 
by  the  irrigation  contracting  entity. 

(v)  Payments.  In  calculating  the 
payments  which  have  been  received,  all 
receipts  and  credits  applied  to  repay  or 
reduce  allocated  irrigation  construction 
costs  in  accordance  with  Reclamation 
law.  policy,  and  applicable  contract 
provisions  shall  be  considered.  These 
may  include: 

(A)  Direct  repayment  contract 
revenues, 

(B)  Net  water  service  contract  income. 

(C)  Contributions. 

(D)  Ad  valorem  taxes,  and 

(E)  Other  miscellaneous  revenues  and 
credits  excluding  power  and  M&I 
(municipal  and  industrial]  revenues. 
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(vi)  Unpaid  balance.  The  unpaid 
balance  is  the  irrigation  allocated 
construction  cost  plus  cumulative 
federally  funded  O&M  deficits,  less 
payments. 

(2)  Calculating  the  full-cost  rate.  The 
Secretary  will  calculate  a  district's  full- 
cost  rate  using  accepted  accounting 
procedures.  The  definition  of  "full  cost" 
contained  in  title  II  does  not  recover 
interest  charges  retroactively  before 
October  12, 1982,  but  interest  charges  on 
the  unpaid  full  cost  do  accrue  fix)m  the 
date  of  the  act.  The  full-cost  rate  for 
amended  contracts  will  be  determined 
as  of  the  date  of  enactment.  The  full-cost 
rate  for  districts  which  enter  into 
contracts  after  the  date  of  enactment 
will  be  determined  at  the  time  the  new 
contract  is  executed.  For  repayment 
contracts,  the  full-cost  rate  will  fix  equal 
payments  over  the  amortization  period. 
For  water  service  contracts,  the  full-cost 
rate  will  fix  equal  payments  per  acre- 
foot  of  projected  water  deliveries  over 
the  tunortization  period.  If  there  are 
additional  construction  expenditures  or 
the  cost  allocated  to  irrigation  changes, 
then  a  new  full-cost  rate  will  be 
determined.  The  Secretary  will  notify 
the  respective  districts  of  changes  in  the 
full-cost  rate  at  the  time  he  notifies  the 
district  of  other  payments  due  the 
United  States. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  District  A  contains  90.000 
irrigable  acres.  The  construction  costs 
allocated  to  irrigation  for  the  project  and  to 
be  repaid  by  District  A  amount  to  $240 
million.  As  of  October  12, 1982,  the  district's 
accumulated  repayments  are  $174  million,  the 
unpaid  obligation  on  District  A's  repayment 
contract  is  $66  million,  and  11  years  remain 
on  its  contract  term.  The  established  annual 
contract  rate  is  $66.67  per  acre.  This  amount 
repays  the  outstanding  balance  of  the 
contractual  obligation  in  11  years.  As  of 
October  12, 1982,  the  unpaid  balance  for  full 
cost  is  $66  million  (allocated  cost  less 
payments)  or  $733.33  per  acre,  and  the 
applicable  interest  rate  is  determined  to  be 
7Vi  percent.  Therefore,  the  equal  annual 
payments  for  full  cost  would  be  $100.24.  This 
payment  is  calculated  using  standard 
amortization  tables  and  is  equivalent  to  the 
annual  payment  necessary  to  retire  a  debt  of 
$733.33  at  a  714  percent  rate  of  interest  over 
11  years.  This  rate  will  apply  regardless  of 
when  District  A  amends  its  contract. 

Example  (2).  District  B  has  a  water  service 
contract  which  establishes  a  rate  of  $6.50  an 
acre-foot  for  90.000  acre-feet  of  water 
delivered  to  the  district  a  rate  which  is  Hxed 
over  the  remaining  10  years  of  the  contract 
term.  Currently.  $1.00  of  the  $6.50  rate  is  used 
to  pay  annual  O&M  charges.  The  remainder 
is  credited  to  the  repayment  of  irrigation 
construction  costs,  although  inflation  over  the 
next  10  years  is  expected  to  leave  a  $5.00  per 
acre-foot  payment  to  irrigation,  averaged 
over  the  remaining  10  years.  The  construction 


costs  to  be  repaid  from  irrigation  revenues 
and  assignable  to  be  repaid  by  the  land  in 
District  B  are  $24  million,  and  the  district  has 
paid  $15.5  million  of  those  costs  to  date.  As  of 
October  12, 1982,  the  accumulated  payments 
credited  to  repayment  on  construction  are 
$15.5  million.  The  unpaid  balance  for  full  cost 
is  $8.5  million  ($24  million  less  $15.5  million), 
and  the  applicable  interest  rate  is  determined 
to  be  7V4  percent.  Amortizing  the  unpaid 
balance  over  the  remaining  contract  term  of 
10  years  results  in  an  annual  full-cost  rate  of 
$1,384,016,  or  $15.38  per  acre-foot.  Normal 
O&M  charges  would  be  collected  annually  in 
addition  to  this  rate.  Upon  expiration  of  the 
current  contract,  the  district  expects  to  enter 
into  a  subsequent  water  service  contract  in 
order  to  expand  its  water  deliveries.  If 
District  B  desires  to  amortize  its  unpaid 
balance  for  full  cost  over  a  longer  period  than 
10  years,  it  can  choose  to  renegotiate  its 
existing  contract  before  the  current  contract 
expires  to  bring  it  into  conformance  with 
current  Bureau  policy.  When  the  district 
renegotiates  its  contract  the  unpaid  balance 
for  full  cost  could  be  reamortized.  at  the 
district's  option,  for  any  period  up  to  the  term 
of  the  new  water  service  contract  which 
cannot  exceed  the  repayment  period 
authorized  by  Congress.  For  example, 
suppose  the  new  water  service  contract  runs 
for  18  years  and  is  executed  immediately.  If 
the  district  chooses  to  amortize  full  cost  over 
the  longest  permissible  repayment  period  (18 
years),  then  the  full-cost  rate  would  be  $10.88 
per  acre-foot.  If  the  district  chooses  to 
amortize  over  15  years,  the  full-cost  rate 
would  be  $11.96  per  acre-foot  assuming  the 
unpaid  costs  remain  the  same. 

Example  (3).  District  C  contains  90,000 
irrigable  acres,  and  the  construction  costs 
allocated  to  irrigation  for  the  project  and 
assignable  to  be  repaid  amount  to  $240 
million.  As  of  Octot>er  12, 1982.  the 
accumulated  repayments  of  the  district  are 
$174  million.  The  district's  repayment 
obligation  is  $200  million.  (The  $40  million 
difference  between  construction  costs 
allocated  to  irrigation  and  the  repayment 
obligation  is  scheduled  to  be  paid  from  other 
project  revenues.)  The  unpaid  obligation  on 
District  C's  repayment  contract  is  $26  million, 
and  11  years  remain  on  its  contract  term.  The 
annual  rate  established  by  the  contract  is 
$26.28  per  acre.  This  amount  repays  the 
outstanding  balance  of  the  contractual 
obligation  in  11  years.  As  of  October  12, 1982. 
the  unpaid  balance  for  full  cost  is  $66  million 
(allocated  cost  less  payments)  or  $733.33  per 
acre,  and  the  applicable  interest  rate  is 
determined  to  be  7V4  percent.  Therefore,  the 
equal  annual  payment  for  full  cost  would  be 
$100.24  per  acre. 

(f)  Interest  rate  calculations  for  full 
cost.  Indetermining  full  cost  the  interest 
rates  to  be  used  will  be  determined  by 
the  Secretary  of  the  Treasiuy  as  follows: 

(1)  Qualified  recipients  and  limited 
recipients  who  were  receiving  irrigation 
water  on  or  before  October  1,  1981.  (i) 
The  interest  rates  for  expenditures  made 
on  or  before  October  12, 1982,  shall  be 
the  greater  of  7-1/2  percent  per  annum 
or  the  weighted  average  yield  of  all 


interest-bearing  marketable  issues  sold 
by  the  Treasury  during  the  fiscal  year  in 
which  the  expenditures  were  made  by 
the  United  States. 

(ii)  The  interest  rate  for  expenditures 
made  after  October  12, 1982,  shall  be  the 
arithmetic  average  of  (A)  the  computed 
average  interest  rate  payable  by  the 
Treasury  upon  its  outstanding 
marketable  public  obligations  which  are 
neither  due  nor  callable  for  redemption 
for  15  years  from  the  date  of  issuance  at 
the  beginning  of  the  fiscal  year  in  which 
the  expenditures  are  made  and  (B]  the 
weighted  average  yield  on  all  interest- 
bearing  marketable  issues  sold  by  the 
Treasury  during  the  fiscal  year 
preceding  the  fiscal  year  in  which  the 
expenditures  are  made. 

(2)  Limited  recipients  not  receiving 
irrigation  water  on  or  before  October  1, 
1981  and  all  recipients  subject  to  prior 
law  after  April  12, 1987.  The  interest 
rate  shall  be  determined  as  of  the  fiscal 
year  preceding  the  fiscal  year  in  which 
expenditures  are  made  except  that  the 
interest  rate  for  expenditures  made 
before  October  12, 1982,  shall  be 
determined  as  of  October  12, 1982.  The 
interest  rate  shall  be  based  on  the 
arithmetic  average  of  (i)  the  computed 
average  interest  rate  payable  by  the 
Treasury  upon  its  outstanding 
marketable  public  obligations  which  are 
neither  due  nor  callable  for  redemption 
for  15  years  from  the  date  of  issuance 
and  (ii)  the  weighted  average  yield  on 
all  interest-bearing  marketable  issues 
sold  by  the  Treasury. 

Note. — Prior  law  recipients  who  become 
subject  to  the  discretionary  provisions  after 
April  12, 1987,  will  then  tiecoine  eligible  for 
the  full-cost  interest  rate  speciHed  in 
paragraph  (f)(1)  of  this  section. 

(g)  Proportional  charges  for  full-cost 
water.  (1)  For  those  water  delivery 
charges  levied  by  a  district  per  acre-foot 
of  irrigation  water  dehvered.  as 
compared  to  per  acre  of  land,  the  district 
must,  except  as  provided  in  5  428.7(g)(3), 
levy  a  proportional  charge  for  water 
delivered  to  a  landholding  in  that 
district  which  reflects  the  relative 
amounts  of  non-full-cost  and  full-cost 
water  rate  land  in  the  farm  operation. 
The  proportional  rate  will  be  equal  to 
the  weighted  average  of  the  non-ftill-cost 
rate  and  the  full-cost  rate  in  proportion, 
respectively,  to  the  acres  of  land  which 
receive  irrigation  water  at  the  non-full- 
cost  rate  and  the  acres  of  land  which 
receive  irrigation  water  at  full  cost.  Such 
a  district  shall  calculate  the  proportional 
rate  for  each  water  user  based  upon  the 
information  provided  in  the  certification 
or  reporting  forms  furnished  to  the 
district  pursuant  to  \  426.10.  The  district 
shall  make  no  adjustment  in  the 


proportional  rate  applicable  to  any 
landholding  unless  the  cumulative 
acreage  receiving  irrigation  water  during 
any  water  year  changes,  or  the  acreage 
receiving  irrigation  water  changes 
between  water  years. 

(2)  Use  of  the  proportional  rate 
removes  the  necessity  of  separately 
assigning  irrigation  water  amounts  to 
those  portions  of  landholdings  that  are 
eligible  to  receive  water  at  the  non-full- 
cost  and  full-cost  rate.  Water  bills  or 
other  district  records  will  set  forth  the 
non-full-cost  rata  the  full-cost  water 
rate,  and  the  amount  of  acreage  to 
which  each  applies,  as  well  as  the 
proportional  rate. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  District  A  has  a  water  service 
contract  which  specifies  a  rate  of  $4.00  per 
acre-foot  for  irrigation  water.  The  full-cost 
rate  plus  annual  0*M  costs  is  determined  to 
be  $16.00.  If  Operator  Y,  a  qualified  recipient, 
has  a  landholding  of  1,000  acres,  he  will  pay  a 
proportional  rate  for  water  of  $4.48  per  acre- 
fool  of  water  delivered  anywhere  in  his 
landholding  (96  percent  of  $4.00  plus  4 
percent  of  $16.00).  This  rate  is  equal  to  the 
weighted  average  of  the  previous  contract 
rate  and  the  full-cost  rate,  where  the  weights 
are  the  respective  acreages  of  land  eligible  to 
receive  water  at  the  contract  rate  and  at  full 
cost.  If  Operator  Y  uses  3  acre-feet  of  water 
per  acre,  total  water  charges  will  be  $13,440 
per  year  (l,000x3x$4.48).  If  Operator  Y 
reduces  the  size  of  his  operation  by  30  acres, 
then  the  proportional  water  charge  will  be 
$4.12,  and  his  total  water  charges  for  using  3 
acre-feet  per  acre  will  l>e  $12,000,  or  $1,440 
less  than  with  the  1.000-acre  operation.  This 
reduction  in  water  charges  is  equal  to  the 
full-cost  rate  of  $16.00  X  3  X  30. 

(3)  In  lieu  of  the  proportional  rate 
scheme  set  forth  in  paragraphs  (g)  (1) 
and  (2)  of  this  section,  districts  levying 
water  charges  on  a  per-acre  foot  basis 
may,  at  their  option,  assess  full-cost  and 
non-full-cost  charges  to  landholders 
directly,  based  on  each  landholder's  full- 
cost  and  non-full-cost  acreage;  provided, 
that  if  the  proportional  rate  is  not  used 
in  such  cases,  assessments  to  any 
landholder  must  be  based  on  the 
assumption  that  equal  amounts  of  water 
have  been  or  will  be  delivered  per  acre 
to  full-cost  and  non-full-cost  land. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  District  B,  a  water  service 
contractor,  has  a  oontract  rate  for  irrigation 
water  of  $4.00  per  acre-foot,  and  a  full-cost 
rate  of  $16.00  per  acre-foot.  Fanner  X,  a 
qualified  recipient,  owns  and  irrigates  960 
acres  in  District  B,  and  leases  40  acres  served 
with  irrigation  water  from  another  party.  A 
total  of  3,000  acre-feet  or  irrigation  water  are 
delivered  to  Farmer  X's  operation  in  a  certain 
year.  District  B  has  chosen  not  to  use  a 
proportional  rate  to  assess  full-cost  charges 
and  must,  therefore,  assume  that  3  acre-feet 


of  irrigation  water  per  acre  were  delivered  to 
Farmer  X's  entire  1,000-acre  operation.  The 
total  charges  assessed  to  Farmer  X  are  given 
by  (960X3X$4.00)  +  (40X3X$16.00),  for  a 
total  assessment  of  $13,440. 

(h)  Disposition  of  revenues  obtained 
through  full-cost  rates.  The  interest  and 
full-cost  revenues,  lees  the  appropriate 
non-full-cost  rate,  shell  be  credited  to 
the  Reclamation  fund  unless  otherwise 
provided  by  law.  The  portion  of  the  full- 
cost  rate,  which  would  have  been 
collected  if  the  land  had  not  been 
subject  to  full  cost,  shall  be  credited  to 
the  annual  payments  due  under 
contractual  obligation  from  the  district. 

§  426J    Operation  and  maintenance 
chargee. 

(a)  Districts  with  new  or  amended 
contracts.  A  district  which  becomes 
subject  to  the  discretionary  provisions 
as  set  forth  in  §  426.5(a)(2)  and  (a)(3), 
will  be  required  to  pay  annually  the 
actual  O&M  costs  chargeable  to  the 
districts.  They  are  to  be  paid  to  the 
United  States  on  a  schedule  that  is 
acceptable  to  the  Secretary.  O&M  costs 
shall  include  minor  replacement  costs 
for  facilities  funded  during  the  year. 
Each  year  the  Secretary  shall  estimate 
and  advise  the  district  of  its  O&M 
charges,  and  the  price  of  irrigation  water 
will  be  modified,  if  necessary,  to  reflect 
any  changes  in  O&M  costs.  The 
difference  between  the  estimated  and 
actual  O&M  costs,  as  determined  at  the 
end  of  the  annual  period,  will  be 
refiected  through  adjustment  of  the 
following  year's  O&M  charges.  One 
effect  of  this  provision  is  that  if  a 
district's  contract  rate,  less  the  O&M 
costs  of  delivering  water,  is  positive  at 
the  time  a  district  amends  its  contract 
solely  for  the  purpose  of  becoming 
subject  to  the  discretionary  provisions, 
that  positive  difference  will  continue  to 
be  paid  annually  to  the  United  States,  in 
addition  to  any  adjusted  O&M  costs, 
during  the  remaining  term  of  the 
contract.  Major  replacement  costs,  such 
as  those  caused  by  disaster, 
obsolescence,  or  otherwise  will  be 
capitalized  under  regular  Bureau 
accounting  practicesk 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  A  district  amends  its  water 
service  contract  for  the  sole  purpose  of 
conforming  to  the  discretionary  provisions. 
Prior  to  its  amendment,  the  water  service 
contract  obligated  the  district  to  pay  a  rate  of 
$3.50  per  acre-foot  for  water  for  the  remaining 
10  years  of  its  30-year  contract  term.  At  the 
time  of  contract  amen(faient,  $3.00  of  the 
contract  rate  are  needed  to  pay  current  O&M 
costs.  If  the  district's  O&M  costs  increase  by 
$0.50  per  acre-foot  froie  $3.00  to  $3.50  per 
acre-foot  in  the  year  after  the  district's 
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amendment,  then  the  current  $3.50  rate  will 
be  adjusted  to  $4.00  to  reflect  the  $0.50 
increase  in  O&M  costs.  If  the  district's  O&M 
costs  increase  by  $0.25  per  acre-foot  the 
following  year,  the  district's  rate  would  be 
$4.25  per  acre-foot.  Similar  adjustments  to 
O&M  costs  would  continue  throughout  the 
remaining  term  of  the  district's  contract.  One 
effect  of  these  adjustments  is  that 
subsequent  to  amendment  and  continuing 
throughout  the  remaining  contract  term,  the 
district's  annual  payments  will  be  $0.50  per 
acre-foot  higher  than  its  actual  O&M  cosU. 

Example  (2).  A  district  amends  its  water 
service  contract  for  the  sole  purpose  of 
conforming  to  the  discretionary  provisions. 
Prior  to  its  amendment,  the  district's  contract 
obligated  it  to  pay  a  rate  of  $3.00  per  acre- 
foot  of  water  for  the  remaining  10  years  of  its 
30-year  contract.  At  the  time  of  contract 
amendment,  the  district's  actual  O&M  costs 
are  $6.50  per  acre-foot.  Since  the  current 
contract  rate  of  $3.00  does  not  cover  these 
O&M  costs,  the  district's  rate  will  be 
increased  to  $8.50.  If  the  district's  O&M  costs 
increase  by  $.50  per  acre-foot  the  following 
year,  the  district's  rate  would  then  be 
adjusted  to  $7.00  per  acre-foot. 

Example  (3).  A  district's  repayment 
contract  obligates  it  to  pay  $4.00  per  acre  for 
the  remaining  5  years  of  its  40-year  contract. 
It  is  also  obligated  under  the  terms  of  its 
contract  to  pay  the  full  O&M  costs  due  the 
United  States  on  an  annual  basis  in  addition 
to  its  repayment  obligation.  If  the  district 
were  to  amend  its  contract  to  conform  to  the 
discretionary  provisions,  no  change  in  its 
present  repayment  arrangement  wth  the 
United  States  would  be  necessary  since 
under  the  terms  of  its  contract  it  is  already 
paying  its  full  O&M  cosU  on  an  annual  basis. 

Note:  Although  the  district's  contract 
repayment  rate  would  not  change,  it  would 
be  further  obligated  because  of  the 
amendment  to  conform  to  the  discretionary 
provisions  to  collect  full-cost  payments  from 
landholders  whose  holdings  make  them 
subject  to  such  payments. 

(b)  Landholders  who  make 
irrevocable  elections.  Landholders  who 
make  an  irrevocable  election  (thereby 
becoming  limited  or  qualified  recipients) 
must  pay  their  portion  of  the  full  O&M 
costs  annually  for  land  in  their 
landholding.  The  disMctfs)  in  which  the 
recipient's  landholding  is  situated  shall 
be  required  to  collect  from  the  recipient 
his  or  her  portion  of  the  full  O&M 
charges  due  and  to  forward  such 
collections  to  the  United  States.  If  the 
district's  contract  rate,  less  the  O&M 
costs  of  delivering  water,  is  positive  at 
the  time  of  the  election,  that  positive 
difference  will  continue  to  be  paid 
annually  to  the  United  States,  in 
addition  to  any  adjusted  O&M  costs, 
during  the  remaining  term  of  the 
contract. 

(c)  Districts  remaining  under  prior 
law.  Beginning  April  13. 1987.  districts 
remaining  subjects  to  prior  law.  in 
addition  to  collecting  full  cost  for  water 
delivered  to  land  subject  to  full  cost  as 


set  forth  in  §  428.7(c)(3).  must  also 
collect  the  full  O&M  rate  for  such  land. 

S  426.9    Class  1  equivalency. 

(a)  In  general.  Upon  the  request  of  any 
district  having  a  contract  which 
conforms  to  the  discretionary 
provisions,  or  as  provided  in  paragraph 
(g)  of  this  section,  the  Bureau  of 
Reclamation  shall  make  a  class  1 
equivalency  determination  for  that 
district.  This  determination  will 
establish  for  the  district  the  acreage  of 
land  with  lower  productive  potential 
(classes  2,  3.  and  4)  that  would  be 
necessary  to  be  equivalent  in  productive 
potential  to  the  most  suitable  land  in  the 
local  agricultural  economic  setting  (class 
1).  Once  these  determinations  have  been 
made,  individual  landowners  with 
classes  2. 3.  and  4  land  will  have  the 
right  to  an  increased  acreage  entitlement 
equivalent  in  productive  potential  to  960 
acres  of  class  1  land,  in  the  case  of  a 
qualified  recipient,  or  640  acres  of  class 

1  land,  in  the  case  of  a  Umited  recipient 

(b)  Data  requirements  and  use.  Class 
1  land  and  land  in  lower  classes  shall  be 
identified  on  a  district  basis  by  the 
Bureau  of  Reclamation  using  a  standard 
approach  in  which  the  land 
classification  for  the  entire  district  is 
considered.  Equivalency  factors  shall 
then  be  computed  for  the  district  and 
appUed  to  specific  tracts  within 
individual  landholdings.  If  adequate 
land  classification  data  are  not 
available,  they  shall  be  developed  using 
standard  procedures  as  set  forth  in 
Reclamation  Instructions  Series  110. 
Part  115.  Land  Resources  Investigations; 
and  Series  510.  Land  Classification 
Techniques  and  Standards.  Economic 
data  will  be  developed  using  procedures 
found  in  Reclamation  Instructions  Series 
110,  Ptui  118.  Economic  Investigations. 

(1)  Definition  of  class  1  land.  Class  1 
land  is  defined  and  will  be  classified  as 
that  irrigable  land  within  a  particular 
agricultural  economic  setting  which:  (i) 
Most  completely  meets  the  various 
parameters  and  specifications 
estabhshed  for  irrigable  land  classes;  (ii) 
has  the  relatively  highest  level  of 
suitability  for  continuous,  successful 
irrigation  farming:  and  (iii)  is  estimated 
to  have  the  highest  relative  productive 
potential  measured  in  terms  of  net 
income  per  acre  (reflecting  both 
productivity  and  costs  of  production). 
The  objective  is  to  establish  the  acreage 
of  each  of  the  lower  classes  of  land 
which  is  equal  in  productive  potential 
(measured  in  terms  of  net  farm  income) 
to  1  acre  of  class  1  land.  All  land  that 
has  not  been  classified  will  be 
considered  class  1  land  for  the  purposes 
of  determining  acreage  entitlement 


under  these  rules  until  such  time  as  the 
land  has  actually  been  classified. 

(2)  How  land  classes  are  determined. 
The  extent  and  location  of  class  1  land 
and  land  in  lower  land  classes  in  a 
district  have  been,  or  will  be, 
determined  by  the  Bureau  of 
Reclamation,  taking  into  account  the 
influence  of  economic  and  physical 
factors  upon  the  productive  potential  of 
the  land  lying  within  the  district.  These 
factors  include,  but  are  not  limited  to: 
the  physical  and  chemical 
characteristics  of  the  soil,  topography, 
drainage  status,  costs  of  production, 
land  development  costs,  water  quality 
and  adequacy,  elevation,  crop 
adaptability,  and  length  of  growing 
season  and  their  effect  on  agricultural 
practices. 

(3)  Level  of  detail.  Acceptable  levels 
of  detail  for  land  classification  studies 
to  be  utilized  in  making  class  1 
equivalency  determinations  for  a  given 
district  shall  be  evaluated  on  the  basis 
of  the  physical  and  agricultural 
economic  characteristics  of  the  area.  In 
areas  for  which  no  ciurent  classification 
exists  or  the  existing  classification  is 
unacceptable,  the  level  of  detail  of  the 
land  classification  to  be  made  will  never 
be  greater  than  that  required  to  make 
class  1  equivalency  determinations 
where  the  sole  purpose  of  the 
classification  is  such  a  determination. 

(4)  Economic  studies.  The  economic 
studies  related  to  class  1  equivalency 
determinations  will  measure  net  farm 
income  by  land  classes  within  the 
district  Net  farm  income  shall  be 
determined  by  the  disposable  income 
accruing  to  the  farm  operator's  labor, 
management  and  equity  from  the  sale  of 
farm  crops  and  livestock  produced  on 
irrigated  land  after  all  fixed  and 
variable  costs  of  production,  including 
costs  of  irrigation  service,  are  accounted 
for.  Net  farm  income  will  be  the  measure 
of  productivity  to  establish  equivalency 
factors  reflecting  the  acreage  of  each  of 
the  lower  classes  of  land  which  is  equal 
in  productive  potential  to  1  acre  of  class 
1  land. 

(5)  Equivalency  factors.  Equivalency 
factors  shall  be  determined  by 
comparing  the  weighted  average  farm 
size  required  to  produce  a  given  level  of 
income  on  each  of  the  lower  classes  of 
land  with  the  farm  size  required  to 
produce  that  income  level  on  class  1 
land. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  Farmer  X  has  a  total  landholding 
of  1,300  acres  in  District  A.  That  acreage 
includes  800  acres  of  class  1  land.  300  acres 
of  class  2  land,  and  200  acres  of  class  3  lar.d. 
The  equivalency  factors  for  the  district  have 


been  detennined  to  be:  class  \=1J0,  class 
2=1.20,  and  class  3=l.sa  Using  these 
equivalency  factors,  the  following 
landboiding  in  terms  of  class  1  equivalency 
would  app^ 

Class  1    800  acres  divided  by  1.0=800  acres 

class  1  equivalent 
Class  2    300  acres  divided  by  1.2=250  acres 

class  1  equivalent 
Class  3    200  acres  divided  by  1.5=133  acres 

class  1  equivalent 

Thus,  Farmer  X's  total  landholding  of  1,300 
acres  is  equal  to  1,183  acres  of  class  1  land  in 
terms  of  productive  capacity.  It  will  be 
necessary  for  him  to  declare  the  equivalent  of 
223  acres  of  class  1  land  (1,183  acres  minus 
960  acres),  as  excess  and  ineligible  to  receive 
irrigation  water  while  in  his  landholding.  Hiis 
can  be  accomplished  in  any  of  several  ways. 
If  Farmer  X  desires  to  maximize  his  actual 
acreage,  he  declares  223  acres  of  class  1  land 
as  excess  and  designates  577  acres  of  class  1, 
300  acres  (250  acres  class  1  equivalent)  of 
class  2,  and  200  acres  (133  acres  class  1 
equivalent)  of  class  3  as  nonexcess  and 
eligible  to  receive  irrigation  water.  This 
would  result  in  a  total  of  1.077  actual  acres 
which  would  equal  960  acres  of  class  1  land 
in  production  capacity.  Or  he  could  maximize 
his  holding  of  class  1  and  2  lands  by 
designating  as  nonexcess  800  acres  of  class  1 
land  and  192  acres  (192  divided  by  1.2=160 
acres  class  1  equivalent)  of  class  2  land.  This 
total  landholding  of  992  acres  would,  again, 
be  equal  in  productive  capacity  to  960  acres 
of  class  1  land.  In  the  latter  case,  all  200  acres 
of  Farmer  X's  class  3  land  and  108  acres  of 
his  class  2  land  would  be  considered  excess 
and  ineligible  to  receive  irrigation  water  in 
his  landholding. 

(6)  SpecJaJ  considerations.  For 
equivalency  purposes,  all  irrigable  land 
will  be  classified  as  either  class  1,  class 
2,  or  class  3;  no  other  classifications  are 
permissible.  Class  4  and  special-use 
land  classes  will  be  allocated  to  one  of 
these  three  classes  on  a  case-by-case 
basis. 

(c)  Scheduling.  District  requests  for 
equivalency  determinations  will  be 
scheduled  by  region,  with  the  Regional 
Director  of  each  of  the  six  regions  of  the 
Bureau  of  Reclamation  having 
responsibility  for  such  scheduling. 
Generally,  requests  will  be  honored  on  a 
nrst-come-nrst-served  basis.  However, 
if  requests  exceed  the  region's  ability  to 
fulfill  them  expeditiously,  priority  will 
be  given  on  the  basis  of  greatest 
immediate  need. 

(d)  Land  classification  costs.  The 
Bureau  of  Reclamation  has  provided 
basic  land  classification  data  as  part  of 
the  project  development  process  since 
1924.  Where  the  Secretary  determines 
that  acceptable  land  classification  data 
are  not  available  for  making  requested 
class  1  equivalency  determinations  and 
where  the  provision  of  these  data  was 
the  responsibility  of  the  Bureau  of 
Reclamation  Buring  the  project 
development  nppcess,  such  data  will  be 


made  available  at  Bureau  of 
Reclamation  expense.  Districts  in 
projects  authorized  for  construction 
prior  to  1924  must  pay  one-half  the  costs 
of  new  land  classification  studies 
required  to  make  accurate  equivalency 
determinations. 

(e)  Economic  study  cost  The  cost  of 
performing  new  or  additional  economic 
studies  and  computations  inherent  in  the 
equivalency  process  shall  be  the 
responsibility  of  the  requesting  district 

(f)  Appeals.  When  basic  land 
classification  data  are  available  for  a 
district,  but  the  district  does  not  agree 
with  its  accuracy  or  asserts  that  the  data 
have  become  outdated,  the  district  may 
request,  and  the  Bureau  of  Reclamation 
may  perform,  a  reclassification  under 
the  authority  contained  in  the 
Reclamation  Project  Act  of  1939  (Pub.  L 
76-260).  The  requesting  district  shall  pay 
for  one-half  of  the  cost  of  performing 
such  reclassifications  and  the  full  cost  of 
all  other  studies  inherent  in  the 
equivalency  process. 

(g)  Individual  requests.  Individual 
requests  for  class  1  equivalency 
determinations  will  be  accepted  if  the 
individufd  landowner,  in  the  absence  of 
district  action,  has  made  an  irrevocable 
election  to  come  under  the  discretionary 
provisions  and  if  the  district  agrees  to 
pay  for  the  determination  for  the  entire 
district.  (The  arrangement  between  the 
landowner  and  the  district  to  pay  the 
cost  of  the  equivalency  determination 
does  not  involve  or  concern  the  United 
States.)  Requests  for  equivalency  must 
be  made  by  or  through  the  district. 
Equivalency  will  be  applied  only  to  that 
land  which  is  the  subject  of  an 
individual  election  for  which 
equivalency  has  been  requested. 

[1]  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  A  district  with  an  existing 
contract  decides  not  to  amend  its  contract  to 
come  under  the  discretionary  provisions. 
However,  an  individual  landowner  within  tfie 
district  may  make  an  irrevocable  election  to 
come  under  these  provisions.  The  landowner 
can  request  equivaltncy  through  the  district 
and  the  district  may  request  the  Secretary  to 
make  the  equivalency  determinations  for  the 
entire  district  The  district  would  be  required 
to  pay  the  United  States  for  the  cost  of 
making  the  equivalency  determination.  The 
payment  of  the  costs  between  the  landowner 
and  the  district  wodd  be  a  district  matter. 
The  application  of  equivalency  would  be 
available  only  to  th«  landowner(8)  who 
exercise  an  irrevocable  electioa 

Example  (2).  A  district  decides  to  amend 
its  contract  to  come  under  the  discretionary 
provisions,  but  it  elects  not  to  request 
equivalency.  Thus,  individual  landholders 
within  the  district  are  not  entitled  to 
equivalency  until  after  the  district  makes  the 
equivalency  request  and  the  Bureau  of 
Reclamation  has  acted  upon  that  request 


(h)  Excess  land.  Until  a  final 
determination  has  been  made  by  the 
Bureau  of  Reclamation  on  the  district's 
request  for  equivalency,  all  land 
exceeding  the  basic  ownership 
entitlement  for  qualified  or  limited 
recipients  must  be  under  recordable 
contract  in  order  to  be  eligible  for 
irrigation  water.  Once  the  determination 
has  been  made,  the  qwlified  recipient 
may  withdraw  land  from  the  recordable 
contract  in  order  to  reach  an  acreage 
equivalent  to  960  acres  of  class  1  land, 
and  the  limited  recipient  may  withdraw 
land  from  the  recordable  contract  in 
order  to  reach  an  acreage  equivalent  to 
640  acres  of  class  1  land.  The 
requirement  that  land  under  recordable 
contract  be  sold  at  a  price  approved  by 
the  Secretary  does  not  apply  to  land 
which  is  withdrawn  from  a  recordable 
contract  and  included  as  part  of  a 
landowner's  nonexcess  land  as  a  result 
of  an  equivalency  determination. 

(1)  Protection  during  classification. 
The  Bureau  of  Reclamation  will  protect 
the  excess  landowner's  property 
interests  by  ensuring  that  equivalency 
determinations  are  completed  in 
advance  of  maturity  dates  on  recordable 
contracts,  provided  the  district's  request 
for  an  equivalency  determination  was 
made  at  least  6  months  prior  to  the 
maturity  of  the  recordable  contract  and 
the  district  fulfills  its  obligations  under 
§  426.9  of  these  rules. 

(2]  Protection  during  appeal.  In  cases 
of  equivtdency  determination  appeals, 
the  Secretary  will  not  undertake  the  sale 
of  the  reasonable  increment  of  the 
excess  land  under  matured  recordable 
contract  which  could  be  affected  by  a 
reclassification  as  long  as  that  appeal  is 
determined  by  the  Secretary  not  to  be 
an  attempt  to  thwart  the  sale  of  excess 
land. 

(i)  Full-cost  charges.  Once  the  Bureau 
of  Reclamation  has  acted  upon  the 
district's  request  and  made  a  final 
equivalency  determinttion,  the  fiill-cost 
water  pricing  structure  would  not  come 
into  effect  until  the  total  landholding 
westwide  exceeds  the  qualified  or 
limited  recipient's  non-fiill-cost 
entitlement  with  equivalency.  During  the 
time  when  the  determinations  were 
being  made,  however,  the  full-cost  rate 
would  be  assessed  on  land  receiving 
water  in  excess  of  the  qualified  or 
limited  recipient's  non-full-cost 
entitlement  without  equivalency.  If  the 
qualified  or  limited  recipient's  basic 
entitlement  is  increased  because  of  the 
equivalency  determination,  he  or  she 
shall  be  reimbursed  any  overcharges 
which  were  paid  during  the  period 
between  the  time  of  the  request  for  an 
equivalency  determination  and  the 
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Bureau  of  Reclamation's  final 
determination. 

(1)  The  principles  of  this  paragraph 
may  be  illustrated  by  the  following: 

Example  (1).  Landholder  X  is  a  qualified 
recipient  who  oiwis  no  land,  but  leases  t.lOO 
acres  in  a  district  which  has  requested 
equivalency.  The  land  leased  is  a  mix  of 
classes  1, 2,  and  3  land.  During  the  time  the 
equivalency  determination  was  being  made. 
Landholder  X  would  be  required  to  pay  the 
full-cost  water  rate  on  140  acres  (1.100  acres 
leased  minus  the  basic  9e0-acre  non-full-cost 
entitlement)  if  he  elected  to  continue  to 
receive  irrigation  water  on  that  land.  Once 
the  equivalency  determinations  had  been 
completed,  Landowner  X  would  be  entitled  to 
lease  the  equivalent  of  860  acres  of  class  1 
land  at  the  non-full-cost  rate  [something 
greater  than  900  acres).  Landowner  X  would 
also  be  reimbursed  for  hiU-cost  payments 
made  for  land  whidi  became  nonexcess  as  a 
result  of  the  equivalency  determination. 

Example  (2).  Landholder  Y  is  a  limited 
recipient  who  owns  SOO  acres  of  iirigatioa 
land  and  leases  another  160  acres  in  District 
A.  District  A  has  requested  and  received  an 
equivalency  determination.  However, 
Landholder  Y  was  not  receiving  project  water 
on  or  before  October  1, 1981.  Thus,  even  with 
equivalency,  he  would  be  required  to  pay  the 
full-cost  water  rate  for  all  land  served  in  his 
landholding.  (if  landbokler  Y  had  been 
receiving  project  watOT  on  or  before  October 
1, 1981,  he  would  have  been  entitled  to 
receive  water  on  the  equivalent  of  320  acres 
of  class  1  land  at  the  non-full-cost  rate. 
Deliveries  on  the  remaining  440  acres  or  less, 
would  be  at  the  fnli-cost  rate.) 

(j)  Multidistrict  landboldings.  A 
landholder  wth  holdings  in  more  than 
one  district  is  entitled  to  equivalency 
only  in  those  districts  which  have 
requested  equivalency  (or  are  already 
subject  to  equivalency).  That  part  of  the 
landholding  in  a  district  or  districts  not 
requesting  equivalency  will  be  counted 
as  class  1  land  for  purposes  of  overall 
entitlement. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landholder  X  is  a  qiialifiad 
recipient  and  owns  320  acres  in  each  of  duee 
districts.  One  of  those  districts.  District  A. 
requests  and  receives  an  equivalency 
determination.  Prom  the  equivalency 
determination,  Landholder  X  is  shown  to  own 
the  equivalent  of  240  acres  of  class  1  land  in 
District  A.  Landholder  X  is  therefore  entitlwl 
to  buy  and  receive  irrigation  water  on  an 
additional  SO  acres  of  irrigation  land  in  soma 
other  district  or  he  could  lease  80  acres  in 
some  other  district  and  receive  irrigation 
water  forit  at  the  non-fott-cost  rate.  In 
ENstrict  A  itself.  Landholder  X  could  buy  an 
additional  80  acres  of  class  1  land  or 
something  ^cater  than  80  acres  of  class  2  or 
3  land.  If  Undhotder  X  ptefeired  to  lease  in 
District  A.  he  coidd  iMse  80  aca«s  of  class  1 
land  or  something  greater  than  80  acres  of 
class  2  or  3  land  and  receive  irrigation  water 
for  that  leased  land  at  the  non-full-cost  rate. 

Example  (2).  Landholder  Y  owns  1,200 
acres  in  District  A  and  180  acres  hi  District  B. 


Landholder  Y  is  a  qualified  recipient  and  has 
designated  800  acres  in  District  A  as 
nonexcess  and  pot  the  400  acres  of  excess 
land  under  recordable  contract  so  that  it  can 
be  irrigated  while  still  in  his  ownership. 
Subsequent  to  this  nonexcess  land 
designation.  District  A  requesU  and  receives 
an  equivalency  determination.  Landholder  Y 
is  then  free  to  withdraw  excess  land  from 
recordable  contract  to  take  advantage  of  the 
equivalency  determination  in  District  A. 
Landholder  Y,  when  able  to  show  good 
cause,  may  even  redesignate  the  nonexcess 
land  under  recordable  contract,  f  42e.ll(b).  if 
an  appraisal  of  the  excess  land  has  not 
abeady  been  requested  and  performed.  The 
maturity  date  as  determined  in  the  original 
contract,  however,  would  not  change. 

(k)  Existing  equivalency 
determinations.  In  districts  where 
equivalency  was  a  provision  of  pro)ect 
authorization,  those  equivalency  factor 
determinations  will  be  honored  as 
originally  calculated  unless  the  district 
requests  a  reclassification. 

S426.10    Carttflcattonandraportlng 
rcquirMiMnls. 

(a)  Certification.  Landowners  and 
operators  within  a  district  which  has  a 
contract  that  conforms  to  ail  provisions 
of  title  II  shall  furnish  the  district,  in  a 
form  provided  by  the  Bureau  of 
Reclamation,  a  certificate  declaring  the 
irrigation  land  that  they  own  and 
operate  and  providing  other  information 
pertinent  to  their  compliance  with 
Reclamation  law. 

(1)  Irrevocable  electors.  Landowners 
or  lessees  who,  fai  the  absence  of  district 
action,  have  made  an  irrevocable 
election  to  be  subject  to  title  D  must  also 
certify  throng  the  nonamending  district 
that  they  are  m  compliance.  In  districts 
where  landholders  pay  less  than  full 
O&M  costs,  electors  shall  also  file  a 
statement  signed  by  any  lessor  or  lessee 
from  whom  ot  to  whom  the  elector 
leases  irrigation  land.  The  statement 
shall  establish  the  lessor's  or  lessee's 
concurrence  with  the  inclusion  of  his  or 
her  irrigation  land  in  the  elector's 
landholding  wdiich  will  be  subject  to  the 
discretionary  provisions  and,  therefore, 
payment  of  full  O&M  costs. 

(b)  Reporting.  Prior  law  landowners 
and  operators  must  report  through  the 
district  on  the  irrigation  land  in  their 
owmership  and  the  extent  and 
conditions  of  any  leases  or  farm 
operation  agreements.  They  must 
declare  the  irrigation  land  that  they  own 
and  operate,  and  provide  other 
information  pertinent  to  their 
compliance  with  Reclamation  law.  TTie 
reporting  form  wlU  be  provided  to  the 
district  by  die  Bureau  of  Reclamation. 

(c)  Certification  ainJ  reporting  from 
data  requirements.  (1)  Certification  and 
reporting  forms  will  require  a  full 


disclosure  of  irrigation  land  owned  and 
operated  in  all  distiicts,  regardless  of 
whether  it  is  receiving  irrigation  water 
the  identification  of  the  operator  or 
operators  of  that  land;  the  number  of 
acres  leased;  the  terms  of  any  lease;  and 
in  the  case  of  certification  forms, 
certification  that  the  rent  paid  reflects 
the  reasonable  value  of  the  irrigation 
water  to  the  productivity  of  the  land. 
The  Secretary  may  require  the  parties  to 
any  lease  or  farm  operation  agreement 
to  submit  to  him  or  her  a  complete  copy 
of  that  lease  or  fann  operation 
agreement. 

(2)  All  members  of  an  entity 
composed  of  25  or  fewer  individuals 
must  be  identified  on  the  certification  or 
reporting  form.  An  entity  composed  of 
more  than  25  individuals,  however,  is 
not  required  to  identify  its  participants 
or  shareholders,  provided  no  participant 
owns  more  than  4  percent  of  the 
recipiency.  If  a  participant  owns  more 
than  4  percent  of  an  entity  composed  of 
more  than  25  individuals,  he  or  she  must 
be  identified  on  the  certification  or 
reporting  form. 

(d)  Schedule  for  completing 
certification  and  reporting  forms. 
Certification  and  reporting  forms  will  be 
required  as  a  condition  for  the  receipt  of 
irrigation  water  except  as  provided  in 
paragraph  (f)  of  this  section.  They  will 
be  required  on  an  annual  basis.  If  a 
landholder's  ownership  or  operation 
arrangements  change  in  some  way,  the 
landholder  shall  notify  the  district 
office,  either  verbally  or  in  writing, 
vrithin  15  days  of  the  change  and  submit 
new  certification  or  reporting  forms 
within  30  days  of  the  change. 

(e)  Short  form  availability.  If  no 
change  has  occurred  in  a  landownership 
or  operation  arrangement  between 
annual  certification  and  reporting  dates, 
a  short  verification  form  %vill  be 
available  for  completion  to  satisfy  the 
certification  or  reporting  requirement. 
This  form  will  make  it  possible  for  the 
landowner  or  operator  to  simply 
validate  that  the  information  contained 
on  the  last  fully  completed  form  is  still 
accurate. 

(f)  Exemptions.  Landowners  and 
operators  whose  total  irrigation  land 
westwide  is  40  acres  or  less  are  exempt 
from  the  certification  and  reporting 
requirements. 

(g)  District  participation.  Each  district 
shall  be  required  to  make  the  necessary 
blank  certification  and/or  reporting 
forms  available  to  district  landowners 
and  operators  and  to  keep  the  current 
certification  and  reporting  forms  on  file 
and  available  for  Bureau  of  Reclamation 
inspection.  All  superseded  certificates 
and  reports  shall  be  retained  by  the 


district  for  3  years  and  thereafter  may 
be  destroyed  by  the  district,  except  that 
the  last  fully  completed  certification  and 
reporting  form  (other  than  the 
verification  form)  must  always  be  kept 
on  file  with  the  current  verification  form 
so  that  all  the  landowners'  and 
operators'  land  may  be  identified. 
Additionally,  each  district  will  be 
required  to  summarize  the  information 
contained  on  these  documents  and 
submit  the  summary  to  the  Bureau  of 
Reclamation  annually.  The  summary 
form  to  be  used  by  the  district  will  be 
provided  by  the  Bureau  of  Reclamation. 
The  district  shall  notify  the  Bureau  of 
Reclamation  of  any  discrepancies  in  the 
certification  and  reporting  forms. 

(h)  Auditing.  The  Secretary  may 
conduct  filed  audits,  as  necessary,  to 
ensure  compliance  with  title  II. 

(i)  False  statements.  The  following 
statement  will  be  included  in  all 
certification  and  reporting  forms: 

Under  the  provisions  of  18  U.S.C.  1001,  it  is 
a  crime  punishable  by  5  years  imprisonment 
or  a  Rne  of  up  to  $10,000,  or  both,  for  any 
person  knowingly  and  willfully  to  submit  or 
cause  to  be  submitted  to  any  agency  of  the 
United  States  any  false  or  fraudulent 
8tatement(8)  as  to  any  matter  within  the 
agency's  jurisdiction. 

False  statement  by  the  landowner  or 
operator  will  result  also  in  loss  of 
eligibility.  Eligibility  could  only  be 
regained  upon  the  approval  of  the 
Secretary. 

(j)  Failure  to  report.  Failure  to  submit 
the  required  certification  or  reporting 
form  to  the  district  will  result  in  loss  of 
eligibility  to  receive  irrigation  water  by 
the  individual  landowner  or  operator. 
Eligibility  will  be  regained  once  the 
required  form  is  submitted  to  the 
district.  Furthermore,  should  for  any 
reason,  any  irrigation  water  be  delivered 
despite  the  above  prohibition, 
landholders  shall  be  subject  to  such 
penalties  as  may  be  prescribed  by  the 
Secretary  and  shall  be  required  to  pay  a 
Secretarially  established  rate  for  such 
water. 

(k)  OMB  approval.  The  information 
collection  requirements  contained  in  this 
section  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  Nos.  100&-0004, 1006-0005, 
1006-0006.  The  information  is  being 
collected  to  comply  with  sections  206, 
224(c],  and  228  of  the  act.  These  sections 
require  that,  as  a  condition  to  the  receipt 
of  irrigation  water,  each  landowner  and 
lessee  in  a  contracting  entity  which  is 
subject  to  the  acreage  limitation 
provisions  of  Reclamation  law,  as 
amended  and  supplemented  by  the  RRA, 
will  furnish  to  his  or  her  district 
annually  a  certificate/report  which 


indicates  that  he  or  she  is  in  compliance 
with  the  provisions  of  Reclamation  law. 
The  information  collected  on  each 
landholding  will  be  summarized  by  the 
district  and  submitted  to  the  Bureau  in  a 
form  prescribed  by  the  Secretary. 
Completion  of  these  forms  is  required  to 
obtain  the  benefit  of  irrigation  water. 

(1)  Application  of  Privacy  Act  of  1974. 
The  information  submitted  in 
accordance  with  the  certification  and 
reporting  requirement  is  subject  to  the 
provisions  of  the  Privacy  Act  of  1974.  As 
a  condition  to  the  execution  of  a 
contract,  the  Secretary  shall  require  the 
inclusion  of  a  standard  contract  article 
providing  that  the  district  agrees  to 
comply  with  the  Privacy  Act  of  1974  and 
43  CFR  Part  2,  Subpart  D,  in  maintaining 
the  landholder  certification  and 
reporting  forms. 

§426.11    Exc«Mland. 

(a)  In  general.  As  set  forth  in 
§  426.4(g],  "excess  land"  means 
irrigation  land,  other  than  exempt  land, 
owned  in  excess  of  the  maximum 
allowable  acreage  imder  Reclamation 
law.  In  determining  excess  land,  all 
irrigation  land  in  all  districts  held  by 
any  landowner  shall  be  considered. 
Delivery  of  irrigation  water  to  excess 
lands  is  allowed  only  if  any  one  of  the 
following  conditions  applies: 

(1)  The  excess  land  has  been  placed 
under  recordable  contract  by  the 
landowner,  or 

(2)  The  land  was  involuntarily 
acquired  into  excess  status  through 
inheritance,  foreclosure,  or  other  similar 
involuntary  process. 

(b)  Designation  ofnonexcess  land. 
The  owner  of  excess  land  shall 
designate  that  portion  of  his  or  her 
irrigation  land  that  is  to  be  considered 
nonexcess,  in  accordance  with  the 
instructions  on  the  certification  and 
reporting  forms.  If  a  landowner  does  not 
make  a  desigaation  on  these  forms, 
designation  shall  be  in  accordance  with 
provisions  in  the  district's  repayment  or 
water  service  contract,  provided 
designation  procediu^s  are  specified  in 
the  contract  and  the  entire  landholding 
is  in  one  district. 

(1)  Designation  procedures  when  not 
established  by  contract  If  designation 
provisions  arc  not  specified  in  the 
district  contract,  the  landowner  must 
designate  that  portion  of  the  land  in  the 
ownership  which  is  to  constitute  the 
nonexcess  entitlement  within  30  days  of 
a  Secretarial  notification  to  the  district 
and  that  landowner.  The  designation 
will  take  into  account  all  irrigation  land 
owned  by  the  landowner.  If  the 
landowner  fails  to  make  the  nonexcess 
designation  within  30  days,  the  district 
shall  make  the  designation  within  30 


days  thereafter.  If  the  district  does  not 
make  the  required  designation,  the 
Secretary  shall  then  make  the 
designation. 

(2)  Designation  procedures  if  land  is 
owned  in  more  than  one  district  If  the 
land  in  the  ownership  is  situated  in 
more  than  one  district,  the  landowner 
has  60  days  from  the  date  of  notification 
to  the  district  and  the  landowner  to 
make  the  designation.  The  Secretary 
shall  make  the  deaignation  for  the 
landowner  if  designation  is  not  made 
within  60  days. 

(3)  Status  ofnonexcess  land  and 
redesignation.  The  nonexcess 
designation,  whether  made  by  the 
landowner,  the  diltrict,  or  the  Secretary, 
will  be  binding  on  the  land  and  will  be 
filed  with  the  district  and  the  Bureau  of 
Reclamation.  These  regulations 
governing  excess  land  will  apply  to  the 
excess  land  resulting  from  that 
designation.  A  landowner  may 
redesignate  his  or  her  nonexcess  land 
from  excess  land  in  the  ownership  in 
accordance  with  the  following 
procedures:  Redesignations  may  be 
made  without  the  approval  of  the 
Secretary  in  those  cases  where  (i)  the 
excess  land  becomes  eligible  to  receive 
irrigation  water  at  a  result  of  a 
landowner  becoming  subject  to  the 
discretionary  provisions  as  set  forth  in 
paragraphs  (c)(l]  and  (c)(2)  of  this 
section,  (ii]  recordable  contracts  are 
amended  to  conform  to  the  expanded 
acreage  limitations  of  the  discretionary 
provisions  as  set  forth  in  paragraph  (g) 
of  this  section,  or  (iii)  the  excess  land 
becomes  eligible  to  receive  irrigation 
water  as  a  result  of  equivalency 
determinations,  §  426.9.  All  other 
situations  involviag  redesignation  of 
nonexcess  land  from  excess  land  must 
be  approved  by  the  Secretary.  A 
redesignation  appeal  will  not  be 
approved  if  it  is  being  used  for  the 
purpose  of  achieving,  through  repeated 
redesignation,  an  effective  farm  size  in 
excess  of  that  permitted  by  Reclamation 
law.  Except  in  those  cases  where  a 
landowner  becomes  subject  to  the 
discretionary  provisions  as  described  in 
paragraph  (c)(2)  of  this  section,  land 
purchased  into  excess  status  cannot  be 
made  eligible  to  receive  irrigation  water 
through  the  redesignation  process. 
Furthermore,  excess  land  in  an 
ownership  may  not  be  designated  as 
nonexcess  once  an  owner  sells  some  or 
all  of  the  land  in  his  or  her  current 
nonexcess  designation.  When  a 
redesignation  involves  an  exchange  of 
nonexcess  land  for  excess  land,  a 
landowner  who  ia  not  eligible  for 
equivalency  must  make  an  equal 
exchange  of  acreage  through  the 
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redesignation.  If  the  landowner  is 
eligible  for  equivalency,  the 
redesignation  may  be  made  on  the  basis 
of  equivalent  acres. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  owns  1.200 
acres  of  inigatkn  land  in  District  A.  He 
purchased  this  land  befora  the  district 
entered  its  first  repayment  contract  with  the 
United  States.  Landowner  X  becomes  a 
qualified  recipient  by  virtue  of  an  irrevocable 
election  and  designates  960  of  his  1.200  acres 
as  nonexcess.  Because  Landowner  X 
purchased  the  1.200  acres  before  the  district 
entered  a  contract  for  an  irrigation  water 
supply,  he  is  not  considered  as  having 
purchased  himself  into  excess  status. 
Therefore,  with  the  af^Mvval  of  the  Secretary. 
Landowner  X  may  redesignate  the  240  acres, 
which  are  now  excess,  as  nonexcess  and 
eligible  to  receive  irrigation  water,  provided 
he  redesignates  240  acres  of  presently 
nonexcess  land  as  excess. 

Example  (2).  Landowner  Y  is  a  U.S.  citizen 
and  a  qualified  recipient  by  virtoa  of  District 
A's  contract  amendment  to  oonfbnn  to  the 
discretionary  provisions.  Landowner  Y 
purchased  1.400  acres  of  irrigation  land  in 
this  district  befora  the  district  entend  a 
repayment  contract  to  receive  an  iiiigation 
water  supply.  After  the  district's  amendment 
Landowner  X  designates  980  acres  of  this 
land  as  nonexcess.  Subsequent  to  this 
designation,  the  district  requests  and  receives 
an  equivalency  determinatioo.  All  1,400  acres 
of  Landowner  rs  land  is  class  3  laod,  and  in 
District  A.  1  acre  of  class  1  land  is  equal  to  1.4 
acres  of  class  3  land.  With  equivalency. 
Landowner  Y  may  irrigate  1,344  acres  of  class 
3  land  in  District  A.  Thus,  he  may  redesignate 
everything  in  his  ownership  as  nonexcess 
except  for  56  acres.  In  the  future.  If 
Landowner  Y  sells  some  of  his  1 J44  acres  of 
nonexcess  land,  he  may  not  desi^iate  any  of 
the  56  excess  acres  as  nonexcess. 

(4)  Acquisition  of  excess  land.  A 
landowner  may  ptnchase  or  otherwise 
acquire  excess  and  formerly  excess  land 
at  a  Secretarially  approved  price,  to  be 
held  as  nonexcess,  up  to  his  or  her 
ownership  entitlement  and  resell  such 
land  at  fair  market  value  only  once. 
Once  a  landowner  has  reached  this 
limit,  any  additional  land  acquired  from 
excess  or  formerly  excess  status 
becomes  uieligible  to  receive  irrigation 
water  until  it  is  sold  to  an  eligible  buyer 
at  a  Secretarially  approved  price  as  set 
forth  in  §  426.12. 

(i)  The  application  of  this  rule  maybe 
illustrated  by  the  following: 

Example.  Farmer  Y,  who  owns  irrigation 
land  in  excess  of  his  ownership  entitlement, 
sells  960  acres  of  his  excess  land  to  Farmer  X. 
a  qualified  recipient  at  a  SecreUrially 
approved  price.  Farmer  X  owns  no  other 
irrigation  land  and  designates  the  960  acres 
as  nonexcess  and  eligible  to  receive  irrigation 
water  in  his  ownership.  After  the  10-year 
period  of  the  dMd  covenant  expires.  Fanner 
X  sells  the  960  acres  at  fair  market  value  and 


purchases  another  960  acres  of  irrigation  land 
located  in  yet  another  district  Farmer  X 
purchases  the  latter  parcel  at  a  Secretarially 
approved  price  because  the  land  was  excess 
in  the  seller's  holding.  However,  since  Farmer 
X  has  already  reached  his  98&«cie  limit  for 
recapturing  the  fair  maricet  value  of  land 
purchased  at  a  Secretarially  approved  price, 
the  newly  purchased  land  is  not  eligible  to 
receive  irrigation  water  while  in  his  holding. 
In  order  to  regain  eligibility,  the  land  must  \» 
sold  to  an  eligible  buyer  at  a  Secretarially 
approved  price.  Fanner  X  may  purchase  and 
receive  irrigation  water  on  anoUier  960  acres, 
provided  it  is  bought  from  nonexcess  sUtus. 

(c)  Treatment  of  land  ineligible  under 
prior  law.  Irrigation  land  ineligible 
under  prior  law  will  be  treated  as 
follows: 

(1)  Irrigation  land  owned  on  the  date 
of  a  district's  first  repayment  or  water 
service  contract  Irrigation  land  owned 
on  the  date  of  the  district's  first  water 
service  or  repayment  contract  and 
which  becomes  ineligible  for  service 
because  it  is  in  excess  of  the  ownership 
limitations  under  prior  law  may  be  made 
eligible  as  follows:  The  landowner  can 
become  subject  to  the  discretionary 
provisions  through  either  an  irrevocable 
election  or  a  contract  amendment  by  the 
district  and  may  designate  the  excess 
land,  up  to  his  or  her  entitlement  as 
nonexcess.  If  the  landowner  does  not 
become  subject  to  the  discretionary 
provisions,  or  if  there  is  any  excess  land 
remaining  after  the  la>idowner  becomes 
subject  to  the  discretionary  provisions, 
the  excess  land  can  be  made  eligible  by 
pladng  it  under  recordable  contract 
provided  the  period  for  executing 
recordable  contracts  under  the  district's 
contract  has  not  expired.  The  excess 
land  can  also  be  sold  to  an  eligible 
buyer  at  a  Secretarially  approved  price, 
as  set  forth  in  8  428.12,  or  redesignated 
as  nonexcess  with  the  approval  of  the 
Secretary,  as  set  forth  in  paragraph 
(bK3]  of  this  section. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  Z  is  a  resident 
alien  and  owns  480  acres  of  irrigation  land  in 
District  A.  Landowner  Z  has  designated  160 
acres  as  nonexcess.  and  it  is  receiving 
irrigation  water.  Following  this  desi^ation. 
District  A  amends  its  contract  to  conform  to 
the  discretionaiy  provisions.  As  a  result  of 
the  district  amendment  Landowner  Z 
satisfies  the  requirements  for  a  qualified 
recipient  and  may  designate  all  480  acres 
owned  as  nonexcess. 

ExampJe  (2).  Landowner  Y  and  his  wife 
own  1,200  acres  of  irrigation  land  in  District  B 
which  is  subject  to  prior  law.  They  owned 
this  land  even  before  District  B  entered  into  a 
repayment  contract  with  the  United  States. 
Landowner  Y  and  his  wife  have  designated 
320  acres  as  nonexcess  and  eligible  to  receive 
irrigation  water.  The  remaining  880  acres  are 
excess  and  ineligible  to  receive  irrigation 


water.  This  excess  land  cannot  be  placed 
under  recordable  contract  because  the  10- 
year  grace  period  for  executing  recordable 
contracts,  as  provided  in  the  district's 
contract  has  expired. 

Landowner  Y  makes  an  irrevocable 
election  to  conform  to  the  discretionary 
provisions.  By  that  election.  Landowner  Y 
becomes  a  qualified  recipient  and  is  entitled 
to  own  and  receive  irrigation  water  on  980 
acres.  Landowner  Vs  remainii^  240  acres 
can  become  eligible  if  he  sells  it  to  an  eligible 
buyer  at  an  approved  price  or  redesignates  it 
with  the  approval  of  the  Secretary,  as 
nonexcess. 

(2)  Irrigation  land  acquired  after  the 
date  of  a  district's  first  repayment  or 
water  service  contract  Irrigation  land 
acquired  by  a  landowner  after  the  date 
of  a  district's  first  repayment  or  water 
service  contract  and  which  is  ineligible 
for  service  under  prior  law  may  become 
eligible  as  follows: 

(i)  Nonexcess  land  purchased  into 
excess.  Land  which  is  ineligible  because 
it  was  purchased  from  nonexcess  status 
into  excess  status  during  an  irrigation 
season  may  become  eligible  to  receive 
irrigation  water  if  the  landowner 
becomes  subject  to  the  discretionary 
provisions  within  60  days  from  the  date 
of  purchase  and  redesignates  the  land, 
up  to  his  entitlement  as  nonexcess.  If 
nonexcess  land  is  purchased  into  excess 
status  during  the  nonirrigation  season, 
the  landowner  has  30  days  after  the 
start  of  the  next  irrigation  season  to 
make  the  land  eligible  by  becoming 
subject  to  the  discretionary  provisions. 
In  either  case,  the  excess  land  does  not 
become  eligible  until  after  the 
landowner  becomes  subject  to  the 
discretionary  provisions.  Once  these 
time  limits  have  expired,  eligibility  can 
be  regained  through  conformance  to  the 
discretionary  provisions  only  %vith  the 
approval  of  the  Secretary.  If  the 
landowner  does  not  become  subject  to 
the  discretionary  provisions  in 
accordance  with  these  procedures,  or  if 
there  is  any  excess  land  remaining  after 
the  landowner  becomes  subject  to  the 
discretionary  provisions,  the  excess 
land  can  regain  eligibility  as  follows: 
Irrigation  land  acquired  from  nonexcess 
status  into  excess  status  after  irrigation 
water  was  available  to  the  land  can 
regain  eligibility  if  either  the  sale  is 
canceled  or  the  land  is  sold  to  an 
eligible  buyer  in  a  sale  or  transfer  at  a 
price  and  on  terms  approved  by  the 
Secretary.  If  the  land  was  acquired  into 
excess  before  irrigation  water  was 
available  to  it  the  land  can  be  placed 
under  recordable  contract  when  the 
water  supply  becomes  available. 

(ii)  Excess  land  acquired  without 
price  approval  and  other  ineligible  land. 
Land  which  is  ineligible  because  it  was 
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acquired  from  excess  status  without 
Secretarial  price  approval  or  because 
the  landowner  did  not  comply  with 
some  other  requirements  of  law  as 
determined  by  the  Secretary  can  regain 
eligibility  if  it  is  sold  to  an  eligible  buyer 
at  a  price  approved  by  the  Secretary. 
Land  purchased  without  Secretarial 
price  approval  can  also  regain  eligibility 
if  the  sale  price  is  reformed  to  conform 
to  the  excess  land  value. 

(A)  The  principle  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  Z  is  a  resident 
alien  and  owns  160  acres  of  irrigation  land  in 
District  A.  District  A  is  subject  to  prior  law. 
During  the  current  irrigation  season, 
Landowner  Z  purchases  an  additional  160 
acres  which  had  been  designated  nonexcess 
while  in  the  landholding  of  the  seller.  Since 
Landowner  Z  has  purchased  himself  into 
excess  status,  the  newly  purchased  land 
becomes  ineligible  to  receive  irrigation  water 
in  his  holding.  However,  3  weeks  later. 
Landowner  Z  makes  an  irrevocable  election. 
Since  he  meets  the  requirements  of  a 
qualified  recipient  and  since  he  has  become 
subject  to  the  discretionary  provisions  within 
60  days  after  he  purchased  himself  into 
excess.  Landowner  Z  may  designate  the 
newly  purchased  160  acres  as  nonexcess.  As 
a  qualiHed  recipient,  he  may  also  purchase 
and  receive  irrigation  water  on  another  640 
acres  of  eligible  land. 

Example  (2).  In  1986,  Landowner  X  bought 
160  acres  of  irrigation  land  from  excess  status 
in  District  A.  Landowner  X,  however,  failed 
to  get  sale  price  approval  from  the  Secretary. 
This  land  is  ineligible  for  service  in  his 
holding  unless  the  seller  is  willing  to  reform 
the  sale  price  to  conform  to  the  excess  land 
value.  If  the  price  is  not  reformed,  the  160 
acres  must  be  sold  to  an  eligible  buyer  at  a 
Secretarially  approved  price  in  order  to  be 
eligible  for  irrigation  water. 

(d)  Irrigation  land  which  becomes 
ineligible  under  the  discretionary 
provisions.  Irrigation  land  which 
becomes  ineligible  under  the 
discretionary  provisions  shall  be  treated 
as  follows: 

(1)  In  a  district  which  first  becomes 
subject  to  Reclamation  law  because  it 
enters  a  repayment  or  water  service 
contract  after  October  12, 1982, 
irrigation  land  owned  on  the  date  of  the 
district's  contract  and  which  is  in  excess 
of  the  ownership  limitations  under  the 
discretionary  provisions  can  be  made 
eligible  if  it  is:  (i)  Placed  under 
recordable  contract,  provided  the  period 
for  executing  recordable  contracts  under 
the  district's  contract  has  not  expired; 
(ii)  sold  to  an  eligible  buyer  in  a  sale  or 
transfer  at  a  price  and  on  terms 
approved  by  the  Secretary;  or  (iii) 
redesignated  as  nonexcess  with  the 
approval  of  the  Secretary  as  set  forth  in 
paragraph  (b)(3)  of  this  section. 

(2)  In  a  district  which  first  becomes 
subject  to  the  ownership  limitations  of 


Reclamation  law  after  October  12, 1982, 
if  irrigation  land  for  which  a  water 
supply  is  available  is  acquired  from 
nonexcess  status  into  excess  status  after 
the  date  of  the  district's  contract,  it  shall 
remain  ineligible  until  the  sale  is 
canceled  or  the  land  is  sold  to  an 
eligible  buyer  at  a  price  and  on  terms 
approved  by  the  Secretary.  If  irrigation 
water  was  not  available  to  such  land  at 
the  time  of  purchase,  the  land  can  be 
placed  under  recordable  contract  when 
the  water  becomes  available.  In  such 
districts,  if  land  is  ineligible  because  it 
was  purchased  from  excess  status 
without  price  approval,  eligibility  can  be 
regained  if  the  sale  price  is  reformed  to 
conform  to  a  Secretarially  approved 
price  or  if  the  land  is  sold  to  an  eligible 
buyer  at  a  price  approved  by  the 
Secretary. 

(3)  In  a  district  which  was  once 
subject  to  prior  law  but  which  has 
become  subject  to  the  discretionary 
provisions,  irrigation  land  which 
becomes  ineligible  after  the 
discretionary  provisions  are  applicable, 
can  be  made  eligible  in  the  same  ways 
described  in  the  preceding  paragraph. 
§  426.1(d)(2). 

(i)  The  principle  of  these  rules  may  be 
illustrated  by  the  following: 

Example.  In  19801  Landowner  X,  a  U.S. 
citizen,  buys  1,920  teres  of  land  in  District  A. 
In  addition  to  its  own  water  supply.  District 
A  wishes  to  receive  supplemental  irrigation 
water.  Therefore,  it  enters  into  a  water 
service  contract  with  the  United  States  on 
May  14, 1984.  Thereby,  the  landowners  in  the 
district  become  subject  to  the  discretionary 
provisions.  As  a  qualified  recipient. 
Landowner  X  may  receive  irrigation  water  on 
any  960  acres  which  he  designates  as 
nonexcess.  The  remaining  960  acres  are 
excess  and  ineligible  for  service  until 
Landowner  X  places  the  land  under 
recordable  contract,  sells  it  to  an  eligible 
buyer  at  a  price  approved  by  the  Secretary, 
or  receives  Secretarial  approval  to 
redesignate  the  land  as  nonexcess. 

If  Landowner  X  had  purchased  the  1,920 
acres  in  1985,  rather  than  before  the  date  of 
the  district's  contract,  he  still  would  have 
been  able  to  designate  960  acres  as 
nonexcess  and  eligible  to  receive  irrigation 
water.  However,  the  remaining  960  acres  of 
excess  land  would  not  have  been  eligible 
until  sold  to  an  eligible  buyer  at  a 
Secretarially  approved  price.  The  excess 
acres  could  not  have  been  placed  under 
recordable  contract  unless  irrigation  water 
had  not  been  available  when  the  land  was 
purchased.  i 

(e)  Recordable  contracts.  Excess  land 
may  become  eligible  to  receive  irrigation 
water  if  the  owner  enters  into  a 
recordable  contract  with  the  Secretary, 
provided  such  excess  land  is  eligible  to 
be  placed  under  recordable  contract. 
The  excess  owner  must  agree  to  dispose 
of  the  excess  land,  excluding  mineral 


rights  and  easements,  to  an  eligible 
owner  under  terms  and  conditions  and 
at  a  sale  price  approved  by  the 
Secretary  in  accordance  with  §  426.12. 
The  period  allowed  for  the  disposition  of 
excess  land  under  recordable  contracts 
executed  after  October  12. 1982.  may  not 
exceed  5  years  from  the  date  the 
recordable  contract  is  executed  by  the 
Secretary  (except  for  the  Central 
Arizona  Project  where  the  disposition 
period  provided  will  be  10  years  from 
the  date  water  becomes  available  to  the 
land).  Water  deliveries  may  begin  on  the 
date  the  Secretary  receives  a  written 
request  from  the  landowner  to  execute  a 
recordable  contract.  The  landowner  has 
20  working  days  from  that  date  to 
execute  the  recordaUe  contract  unless 
the  Secretary  waives  the  20-day 
limitation.  Land  placed  under  recordable 
contract  may  receive  irrigation  water  at 
the  rate  specified  in  tfie  contract  of  the 
district  so  long  as  it  is  in  the  landholding 
of  the  landowner,  and  in  the  case  of 
qualified  and  limited  recipients,  the 
contract  rate  covers  at  least  the  annual 
O&M  costs.  However,  land  under 
recordable  contract  which  is  leased  to 
another  may  become  subject  to  the  full- 
cost  provisions  becavse  the  lessee's 
landholding  exceeds  the  specified  non- 
full-cost  entitlement.  Furthermore,  if  a 
landowner  with  land  under  recordable 
contract  exceeds  his  or  her  non-full-cost 
entitlement,  nothing  precludes  the 
landowner  from  selecting  land  under 
recordable  contract  as  the  land  for 
which  the  full-cost  rate  must  be  paid, 
unless  such  land  is  already  subject  to 
full-cost  pricing  imder  an  extended 
recordable  contract  as  set  forth  in 
§  426.11(i)(4). 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  is  a  qualified 
recipient  and  owns  1,400  acres  of  irrigation 
land  in  District  A.  The  landowner  places  440 
acres  under  recordable  contract  so  that  he 
may  receive  irrigation  water  at  the  non-full- 
cost  rate  on  all  owned  land  in  the  district. 
Subsequently,  Lando«vner  X  leases  the  440 
acres  under  recordable  contract  to 
Landholder  Y  who  is  a  limited  recipient  that 
did  not  receive  irrigation  water  prior  to 
October  1, 1981.  Therefore,  the  full-cost  rate 
must  be  paid  for  irrigation  water  delivered  to 
the  440  leased  acres.  Leasing  the  land  to 
Landholder  Y  does  not  effect  other  terms  of 
the  recordable  contract 

Example  (2).  Farmer  X  owns  1,280  acres  of 
irrigation  land  in  District  A.  District  A,  which 
is  subject  to  prior  law,  kas  a  fixed-rate  water 
service  contract  which  no  longer  covers 
actual  O&M  costs.  Farmer  X  has  designated 
100  acres  of  his  land  as  nonexcess  and  has 
placed  the  remaining  1,120  acres  under 
recordable  contract.  This  means  that  Fanner 
X  is  able  to  receive  irrigation  water  at  the 
contract  rate  on  all  his  owned  land. 
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Subsequently,  District  A  amends  its  contract 
to  become  subject  to  the  discretionary 
provisions.  As  provided  in  {  426.11(g).  Fanner 
X  withdraws  800  acres  from  under  recordable 
contract  and  redesignates  that  land  as  part  of 
his  960-acre  entitlement  as  a  qualified 
recipient.  Since  Farmer  X  is  now  a  qualified 
recipient,  full  O&M  costs  must  be  paid  for  all 
land  in  his  landholding,  including  the  320 
acres  remaining  under  recordable  contract. 

(f)  Restriction  on  placing  excess  land 
under  recordable  contract— {1]  Land 
acquired  into  excess.  Except  as 
provided  in  §  426.6(h).  if  a  landowner 
acquires  irrigation  land  for  which 
irrigation  water  is  available  and  by  so 
doing  places  himself  or  herself  in  excess 
status,  the  landowner  shall  not  be 
permitted  to  place  the  land  so  acquired 
under  recordable  contract.  Such  excess 
land  can  only  regain  eligible  status  as 
described  in  paragraphs  (c)(2)  and  (d) 
(2)  and  (3)  of  this  section. 

(2)  Water  rights  separated  from  land. 
In  those  cases  where  the  Bureau 
provides  a  supplemental  water  supply  to 
districts  located  in  States  which  permit 
water  rights  to  be  separated  from  the 
land  to  which  it  has  been  historically 
applied,  excess  land  cannot  be  placed 
under  recordable  contract  if  the 
applicable  water  rights  have  been  sold 
separately  from  the  land.  If  the 
applicable  water  rights  remain  with  the 
excess  land,  the  land  may  be  placed 
under  recordable  contract.  However,  in 
these  cases,  the  recordable  contract 
shall  provide  that  if.  in  the  future,  the 
water  rights  are  sold  separately  from  the 
land,  the  United  States  will  terminate 
the  recordable  contract  the  subject  land 
will  become  ineligible  for  irrigation 
water,  and  the  United  States  will  be 
under  no  obligation  to  sell,  appraise,  or 
administer  this  land.  In  addition,  such 
recordable  contracts  shall  stipulate  that 
the  delivery  of  irrigation  water  is  subject 
to  applicable  State,  local,  or  other 
regulations. 

(g)  Recordable  contracts  in  effect 
prior  to  October  12, 1982.  Recordable 
contracts  executed  prior  to  October  12, 
1982,  will  continue  in  effect.  However, 
landowners  with  such  existing 
recordable  contracts  may  request  that 
their  contracts  be  amended  to  conform 
to  the  expanded  ownership  limitations 
contained  in  title  II.  The  Secretary  shall 
amend  those  contracts  accordingly  if  (1) 
the  district  enters  into  a  new  or 
amended  contract  which  conforms  to 
the  discretionary  provisions  or  (2)  the 
excess  landowner  makes  an  individual 
election.  The  disposition  period  for  such 
amended  recordable  contracts  shall  not 
be  extended  except  as  provided  in 
paragraph  (i)  of  this  section.  If  a 
landowner  becomes  subject  to  the 
discretionary  provisions  and  amends  his 
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or  her  nonexcess  designation  to  include 
land  that  had  been  under  recordable 
contract  such  land  shall  not  be  subject 
to  the  10-year  deed  covenant  requiring 
Secretarial  sale  price  approval  as  set 
forth  in  paragraph  (h)  of  this  section. 
Recordable  contracts  entered  into  after 
October  12, 1982.  may  not  be  amended 
to  conform  to  the  expanded  ownership 
entitlements  of  the  discretionary 
provisions. 

(h)  Price  approval  on  excess  or 
formerly  excess  land—(l)  Deed 
covenant  In  order  for  land  acquired 
from  excess  status,  whether  under 
recordable  contract  or  not  to  be  eligible 
to  receive  irrigation  water,  the  follovmg 
covenant  controlling  the  sale  price  of 
such  land  must  be  placed  in  the  deed 
transferring  the  land  to  the  purchaser, 
except  as  provided  in  paragraphs  (j)  and 
(k)  of  this  section. 

For  a  period  of  10  years  from  the  date  of 
this  deed,  sale  by  the  landowner  and  his  or 
her  assigns  of  these  lands  for  any  value  that 
exceeds  the  sums  of  the  value  of  newly 
added  improvements  plus  the  value  of  the 
land  as  increased  by  market  appreciation 
imrelafed  to  the  delivery  of  irrigation  water 
will  result  in  the  ineligibility  of  this  land  to 
receive  Federal  project  water.  This  covenant 
is  to  satisfy  the  requirements  in  section 
209(f)(2)  of  Pub.  L  97-293. 

(2)  Operational  loans  for  formerly 
excess  land.  The  Secretary  may  approve 
sales  of  formerly  excess  land  for  an 
amoimt  exceeding  the  value  authorized 
by  the  deed  covenant  only  for  the 
limited  purpose  of  allowing  recovery  of 
any  operational  loans  outstanding  on 
the  date  of  foreclosure.  This  provision 
shall  apply  only  if  (1)  the  formeriy 
excess  land  had  been  used  by  the 
owner/operator  to  secure  an  operational 
loan  and  (ii)  the  sole  purpose  of  such 
loan  was  to  provide  operating  farm 
capital  for  the  owner/ operator. 

(i)  Extension  of  disposition  periods  for 
recordable  contracts.  Owners  of  excess 
land  imder  recordable  contract  who 
were  prevented  from  selling  their  excess 
land  because  of  Secretarial  moratorium 
or  court  order  shall  be  allowed  an 
addit^nal  period  of  time  to  sell  their 
excess  land  under  recordable  contract. 

(1)  Westlands  Water  District. 
California.  After  the  order  of  the  court 
in  National  Land  for  People  v.  Andrus  or 
any  similar  court  order,  if  any.  is  lifted 
and  the  Secretary  again  commences 
processing  the  sales  of  excess  land 
under  recordable  contract  landowners 
with  such  land  in  the  Westlands  Water 
District,  California,  will  be  allowed  a 
period  of  time  equal  to  the  time 
remaining  on  that  recordable  contract 
on  August  13. 1976.  to  sell  land  under 
recordable  contract.  The  Secretary  will 


notify  the  affected  landowners  as  to 
applicable  dates. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  A  landowner  in  the  Westlands 
Water  District  entered  into  a  recordable 
contract  on  October  13. 1972.  The  recordable 
contract  provided  for  a  lO-year  disposition 
period  which  would  end  on  October  13. 1982. 
On  August  13, 1976  (the  date  of  the  court- 
ordered  moratorium  on  processing  sales  of 
excess  land  in  the  Westlands  District),  there 
were  6  years  and  2  months  remaining  in  the 
disposition  period.  Assuming  the  court- 
ordered  moratorium  is  lifted  and  the 
Secretary  commences  processing  sales  of 
excess  land  in  the  Westlands  Water  District 
on  January  1, 1984,  the  disposiUon  period  for 
the  recordable  contract  will  be  extended  for  6 
years  and  2  months  from  that  date  or  to 
March  1, 1990.  The  contract  will  mature  at 
that  time  and  the  Secretary's  power-of- 
attomey  to  sell  the  land  will  vest. 

(2)  All  other  districts.  A  moratorium 
on  processing  sales  of  excess  land  was 
issued  by  the  Secretary  on  June  27. 1977. 
This  moratoriimi  applied  to  all 
landowners  with  recordable  contracts  in 
all  districts  other  than  the  Westlands 
Water  District.  The  Commissioner  of 
Reclamation  delayed  sales  by  other 
directives.  Landowners  affected  by 
these  actions  will  be  given  an  additional 
period  of  time  to  dispose  of  their  land. 
The  extension  shall  be  calculated  from 
the  date  that  processing  sales  of  excess 
land  is  resumed  and  shall  be  equal  to 
the  time  remaining  on  the  recordable 
contract  when  the  moratorium  was 
imposed.  The  resumption  date  shall  be 
determined  by  the  Secretary,  and  he 
shall  notify  all  affected  landowners. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  A  landowner  in  District  A 
entered  into  a  recordable  contract  on  June  27. 
1975.  The  recordable  contract  provided  for  a 
10-year  disposition  period  which  would  end 
June  27, 1985.  The  landowner  was  prevented 
from  selling  the  land  under  recordable 
contract  by  the  Secretarial  moratorium  of 
June  27. 1977.  At  that  date,  the  recordable 
contract  had  a  remaining  disposition  period 
of  8  years.  The  disposition  period  for  the 
recordable  contract  will  be  extended  8  years 
from  the  date  processing  sales  is  resumed. 
The  resumption  date  shall  be  determined  by 
the  Secretary. 

(3)  How  extensions  of  recordable 
contracts  are  to  be  accomplished.  The 
Secretary  shall  prepare  and  execute 
amendatory  agreements  to  extend 
recordable  contracts  for  the  appropriate 
period  of  time.  The  amendatory 
agreement  will  estabhsh  the  new 
maturity  date  for  the  recordable 
contract  and  will  be  recorded  by  the 
Secretary  in  the  official  records  of  the 
county  in  which  the  land  covered  by  the 
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recordable  contract  is  located.  A  copy  of 
the  amendatory  agreement  will  also  be 
sent  to  the  affected  landowner  by  the 
Secretary. 

(4)  Water  rotes  for  land  under 
extended  recordable  contracts.  Land 
under  recordable  contract  which  is  held 
by  a  water  user  not  subject  to  the 
discretionary  provisions  may  continue 
to  receive  irrigation  water  at  the  higher 
of  the  contract  water  rate  or  the  full 
O&M  rate  for  the  extended  term  of  the 
contract  except  as  provided  in 
§  426.11(e].  Land  under  recordable 
contract  which  is  held  by  a  qualiHed  or 
limited  recipient  may  continue  to 
receive  irrigation  water  deliveries  at  the 
non-full-cost  rate  for  the  original 
disposition  period  of  the  recordable 
contract.  The  water  rate  for  land  under 
recordable  contract  held  by  a  qualified 
or  limited  recipient  during  an  extended 
contract  period  shall  be  determined  as 
follows:  The  non-full-cost  rate  shall 
apply  until  the  date  18  months  after  the 
date  the  Secretary  resumes  the 
processing  of  excess  land  sales,  or  until 
the  extended  contract  period  expires, 
whichever  occurs  first,  and  after  the 
date  18  months  from  the  date  the 
Secretary  resumes  the  processing  of 
excess  land  sales,  water  deliveries  shall 
be  made  at  the  full-cost  rate  for  the 
duration  of  the  extended  contract 
period. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  entered  into  a 
recordable  contract  on  June  27, 1972.  The 
recordable  contract  provided  for  a  10-year 
disposition  period  which  ended  on  |une  27, 
1982.  However,  Landowner  X  was  prevented 
from  selling  the  land  by  the  Secretarial 
moratorium  of  June  27, 1977.  The  district  in 
which  the  land  is  located  amended  its 
contract  to  conform  to  the  discretionary 
provisions  on  lanuary  1, 1983.  Since 
landowner  X  had  5  years  remaining  on  the 
original  recordable  contract  when  the 
moratorium  was  imposed,  the  contract  will 
be  extended  for  5  years  from  the  date  the 
processing  of  the  sale  is  resumed.  The 
resumption  date  will  be  determined  by  the 
Secretary.  Lando«vner  X  must  pay  the  full- 
cost  rale,  however,  for  any  irrigation  water 
delivered  to  the  land  under  recordable 
contract  beginning  16  months  from  the  date 
the  moratorium  is  lifted. 

Example  (2).  Landowner  Y  entered  into  a 
recordable  contract  with  a  10-year 
disposition  period  on  June  27, 1976. 
landowner  Y  was  prevented  from  selling  the 
land  by  the  Secretarial  moratorium  of  June 
27, 1977.  At  that  time.  9  years  remained  in  the 
disposition  period  of  the  recordable  contract. 
The  district  in  which  the  land  is  located 
amended  its  contract  to  conform  with  the 
discretionary  provisions  on  January  1, 1983. 
The  Secretary  resumes  the  processing  of  the 
excess  land  sale  on  January  1, 1984.  The 
original  dispoaitioa  period  of  the  recordable 
contract  expires  on  June  27. 1986,  which  is 


more  than  18  months  after  the  Secretary 
resumed  the  processing  of  the  excess  land 
sale.  Therefore,  Landowner  Y  must  pay  the 
full-cost  rate  for  water  deliveries  to  that  land 
beginning  June  27, 1986,  for  the  duration  of 
the  extended  contract  period.  The  extended 
contract  period  wfll  expire  on  January  1, 1993, 
9  years  after  the  Secretary  resumed  the 
processing  of  the  excess  land  sale. 

(j)  Sale  of  excess  land  under 
recordable  contract  by  the  Secretary. 
All  recordable  contracts  shall  provide 
that  a  power-of-attomey  shall  vest  in 
the  Secretary  to  sell  the  land  under 
recordable  contract  if  the  landowner 
does  not  dispose  of  the  excess  land 
within  the  period  specified.  The  land 
shall  be  deemed  "disposed  of"  for  this 
purpose  if  the  landowner  has  complied 
with  ail  requirements  for  the  sale  of 
excess  land  imder  these  rules  within  the 
period  specified,  whether  the  Secretary 
gives  his  final  approval  of  the  sale 
within  that  period  or  thereafter.  The 
Secretary  shall  conduct  such  excess 
land  sales,  once  the  power-of-uttomey 
has  vested.  The  Secretary  shall  use  the 
following  procedures: 

(1)  Surveys.  A  qualified  surveyor  shall 
make  a  land  survey  when  determined 
necessary  by  the  Secretary.  The  cost  of 
the  survey  initially  will  be  paid  by  the 
United  States  and  added  to  the  sale 
price  for  the  land.  The  cost  shall  be 
reimbursed  to  the  United  States  from  the 
proceeds  of  the  sale. 

(2)  Appraisals.  The  Secretary  shall 
appraise  the  excess  land  to  determine 
the  approvable  sale  price.  The  cost  of 
the  appraisal  shall  be  paid  by  the  United 
States.  Such  cost  shall  be  added  to  the 
approved  sale  price  and  shall  be 
reimbursed  to  the  United  States  out  of 
the  proceeds  of  the  sale. 

(3)  Advertising.  The  Secretary  shall 
advertise  the  safe  of  the  property  in  the 
newspapers  within  the  county  in  which 
the  land  lies,  in  farm  journals,  in  other 
similar  publications,  and  by  other  public 
notices  he  determines  advisable.  TTie 
notices  shall  state  [i]  the  minimum 
acceptable  sale  price  for  the  property 
(which  equals  the  appraised  value  plus 
the  cost  of  the  appraisal,  survey,  and 
advertising],  (ii)  that  the  land  will  be 
sold  by  auction  for  cash  or  on  terms 
acceptable  to  the  landowner  to  the 
highest  bidder  whose  bid  equals  or 
exceeds  the  minimum  acceptable  sale 
price,  and  (iii)  the  date  for  such  sale 
(which  shall  not  exceed  90  days  from 
date  of  the  advertisement).  The 
advertisement  costs  for  the  sale  will  be 
added  to  the  sale  price  for  the  land  and 
reimbursed  to  the  United  States  from  the 
sale  proceeds. 

(4)  Distribution  of  proceeds.  The 
proceeds  from  the  sale  of  the  land  shall 
be  paid  first,  to  the  landowner  in  the 


amount  of  appraised  value;  second,  to 
costs  due  the  United  States  for  costs  of 
the  survey,  appraisal,  advertising,  etc.; 
and  third,  to  the  United  States  any 
remaining  proceeds,  which  will  be 
credited  to  the  Reclamation  fund  or 
other  funds  as  prescribed  by  law. 

(5)  Closing.  The  sale  of  the  excess 
land  shall  be  closed  by  the  Secretary 
when  all  sale  arrangements  have  been 
completed.  The  Secretary  shall  execute 
a  deed  conveying  the  land  to  the 
purchaser.  There  shall  be  no 
requirement  for  a  covenant  in  the  deed, 
paragraph  (h]  of  this  section,  restricting 
the  resale  of  the  land. 

(6)  Water  deliveries.  Excess  land 
under  matured  recordable  contracts  will 
be  eligible  to  continue  to  receive 
irrigation  water  at  the  current  appUcable 
rate  until  the  land  is  sold  by  the 
Secretary. 

(k)  Land  which  becomes  excess  or 
ineligible  because  of  westwide 
application  or  enforcement  of  other 
requirements  of  law.  Irrigation  land 
which  was  subject  to  prior  law  and 
which  was  nonexcess  and  eligible  to 
receive  irrigation  water  under  that  law 
may  become  either  (1)  excess  because  of 
the  westwide  application  of  acreage 
limitation  for  qualified  or  limited 
recipients  or  (2)  ineligible  because  of  the 
restriction  on  delivery  of  water  to 
nonresident  aliens  and  entities  not 
established  under  State  or  Federal  law. 
To  remain  eligible  for  water,  such  land, 
up  to  the  amount  which  was  nonexcess 
and  eligible  under  prior  law,  must  be 
placed  under  recordable  contract  as 
provided  in  paragraph  (e)  of  this  section. 
The  recordable  contract  in  such 
situations  shall  be  modified  to  permit 
the  landowner  to  sell  the  excess  land  to 
an  eligible  purchaser  without  price 
approval  by  the  Secretary.  The  deed 
conveying  the  excess  land  shall  not 
contain  the  standard  covenant,  as  set 
forth  in  paragraph  (h)  of  this  section, 
requiring  price  approval  by  the 
Secretary  for  a  period  of  10  years 
following  initial  sale.  The  land  shall  be 
sold  in  accordance  with  the  procedures 
established  in  paragraph  (j)  of  this 
section  if  the  Secretary's  power-of- 
attomey  to  sell  the  Und  vests.  In  these 
situations,  the  excess  or  ineligible  land 
shall  also  become  eligible  to  receive 
irrigation  water  if  it  Is  sold  to  an  eligible 
buyer.  Those  acres  which  were  held  as 
nonexcess  and  eligible  under  prior  law 
may  be  sold  at  fair  market  value.  The 
provisions  in  this  paragraph  do  not 
apply  to  land  in  districts  which  first 
entered  a  contract  with  the  United 
States  after  October  12, 1982.  In  such 
districts,  excess  Ituid  can  only  gain 
eligibility  as  described  in  paragraphs 
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(d)(1)  and  (d)(2)  of  this  section.  Land 
that  becomes  ineligible  in  these  districts 
because  it  is  owned  by  nonresident 
aliens  or  by  an  entity  not  established 
under  state  or  Federal  law  can  be 
placed  under  a  recordable  contract 
requiring  Secretarial  price  approval,  as 
set  forth  in  paragraph  (e)  of  this  section, 
only  if  the  land  was  acquired  before  the 
date  of  the  district's  contract.  If  the  land 
was  acquired  after  the  date  of  the 
district's  contract,  it  must  be  sold  to  an 
eligible  buyer  at  an  approved  price  in 
order  to  regain  eligibility. 

(1)  This  rule  may  be  illustrated  by  the 
following: 

Example  (1).  Landowner  X  and  his  wife  are 
U.S.  citizens,  and  own  320  acres  of  irrigation 
land  designated  as  nonexcess  in  each  of 
Districts  A,  B,  C,  and  D.  In  lune  of  1980, 
Landowner  X  purchased  an  additional  280 
acres  in  District  E.  District  A  amends  its 
contract  to  conform  to  title  II.  Landowner  X 
and  his  wife  automatically  and  without 
benefit  of  choice  liecome  a  qualified  recipient 
and  as  such  are  entitled  to  irrigate  no  more 
than  960  acres  westwide  with  irrigation 
water.  Their  present  ownership  exceeds  their 
960-acre  ownership  entitlement  by  600  acres. 
Since  the  280  acres  in  District  E  were 
purchased  after  December  8, 1979,  that  land 
was  ineligible  to  receive  irrigation  water  even 
under  prior  law.  Therefore,  no  part  of  that 
parcel  can  be  placed  under  recordable 
contract  and  the  land  remains  ineligible  until 
sold  to  an  eligible  buyer  at  an  approved  price. 
The  remaining  320  excess  acres,  however, 
had  been  eligible  under  prior  law.  Therefore, 
that  land  can  continue  to  receive  irrigation 
water  if  Landowner  X  sells  it  to  an  eligible 
buyer  or  places  the  land  under  recordable 
contract.  In  either  case.  Landowner  X  could 
sell  the  land  at  fair  market  value. 

Example  (2).  Corporation  X,  which  was 
established  under  the  laws  of  Switzeriand.  is 
owned  by  two  shareholders  who  are  citizens 
and  residents  of  Switzeriand.  The 
corporaUon  owns  480  acres  of  irrigation  land 
in  District  A  and  has  designated  160  acres  as 
nonexcess  and  eligible  to  receive  irrigation 
water.  District  A  amends  its  contract  to 
conform  to  the  discretionary  provisions. 
Thereby.  Corporation  X  becomes  ineligible  to 
receive  irrigation  water  as  a  qualified 
recipient  because  it  is  not  established  under 
State  or  Federal  law  and  t>ecause  its 
shareholders  are  citizens  and  residents  of 
Switzerland.  However,  since  160  acres  of  its 
land  were  eligible  to  receive  irrigation  water 
under  prior  law,  this  land  will  continue  to  be 
eligible  if  it  is  placed  under  recordable 
contract  or  sold  to  an  eligible  buyer.  The  160 
acres,  whether  or  not  under  recordable 
contract,  may  be  sold  at  fair  market  value; 
however,  the  320  acres  which  were  excess 
under  prior  law  remain  ineligible  until  sold  to 
an  eligible  buyer  at  an  approved  price. 

Example  (3).  Corporation  W,  which  is 
owned  by  two  shareholders  who  are  citizens 
and  residents  of  Norway,  purchased  480 
acres  of  irrigation  land  in  District  A. 
Subsequent  to  the  purchase.  District  A 
entered  its  first  contract  with  the  United 
States,  thereby  becoming  subject  to  the 


discretionary  provision.  Corporation  W, 
however,  is  not  eligible  to  receive  irrigation 
water  as  a  quaUfied  recipient  because  its 
shareholders  are  not  U.S.  citizens  or  resident 
aliens.  Since  Corporation  Ws  land  had  never 
been  subject  to  prior  law,  it  does  not  come 
under  the  purview  of  S  426.11(k).  However, 
since  the  land  was  purchased  before  the  date 
of  the  district's  contract,  the  corporation  can 
receive  irrigation  water  on  a  temporary  basis 
by  placing  the  land  under  recordable  contract 
requiring  Secretarial  sale  price  approval.  In 
order  for  the  land  to  become  eligible  to 
receive  irrigation  water  on  a  permanent 
basis,  the  shareholders  must  become  citizens 
or  residents  of  the  United  States  or 
Corporation  W  must  sell  the  land  to  an 
eligible  buyer  at  an  approved  price. 

S  426.12    Excess  land  appraisals. 

(a)  In  general.  The  following 
regulations  shall  apply  to  all  appraisals 
of  excess  land  and  formerly  excess  land 
except  when  the  excess  land  is  subject 
to  a  recordable  contract  and/or  a 
contract  which  was  in  force  on  October 
12, 1982,  and  these  regulations  are 
inconsistent  with  the  provisions  of  those 
contracts. 

(1)  All  appraisals  of  excess  land  and 
formerly  excess  land  will  be  based  on 
the  fair  market  value  of  the  land  at  the 
time  of  appraisal  without  reference  to 
the  construction  of  the  irrigation  works. 
Standard  appraisal  procedures  including 
the  income,  comparable  sales,  and  cost 
methods  shall  be  used  as  applicable. 
Nonproject  water  supply  factors  as 
provided  in  paragraph  (a)(3)  of  this 
section  shall  be  considered  as 
appropriate. 

(2)  Improvements  shall  be  appraised 
on  the  basis  of  their  contributory  fair 
market  value  as  of  the  date  of  appraisal, 
using  standard  appraisal  procedures. 

(3)  The  nonproject  water  supply 
factors  of:  (i)  Ground-water  ptmiping  lift, 
(ii)  surface  water  supply,  (iii)  water 
quality,  and  (iv)  trends  associated  with 
paragraph  (a)(3)(i).  (ii)  and  (iii)  of  this 
section  shall  be  considered  by  the 
appraiser  where  appropriate.  The 
Buireau  of  Reclamation,  in  conjunction 
with  the  district,  if  it  so  desires,  shall 
develop  the  water  supply  and  trend 
information.  Landowners  who  own 
excess  land  or  formerly  excess  land  and 
prospective  buyers  may  submit 
information  relevant  to  these 
determinations  to  the  district  or  the 
Bureau  of  Reclamation.  The  Bureau  of 
Reclamation  may  also  conduct  public 
meetings  and  forums  and  solicit  input 
from  other  sources  to  obtain  data  that 
may  be  considered  in  developing  the 
ground-water  trend  information.  Data 
submitted  may  include  historic 
geological  data,  changing  crops  and 
cropping  patterns,  and  other  factors 
associated  with  the  nonproject  water 
supply.  If  the  Bureau  of  Reclamation  and 


the  district  cannot  reach  agreement  on 
the  data  within  60  days,  the  Secretary 
shall  review  and  update  the  trend 
information  as  he  deems  necessary  and 
make  all  final  determinations 
considering  the  data  provided  by  the 
Bureau  of  Reclamation  and  the  district. 
These  data  will  be  provided  to 
appraisers  and  shall  be  considered  in 
the  appraisal  process.  Ecah  appraisal 
will  cleariy  explain  how  the  data  were 
used  in  the  valuation  of  the  land. 

(4)  The  date  of  appraisal  shall  be  the 
date  of  last  inspection  by  the 
appraiser(8)  unless  there  is  an  existing 
signed  instrument  such  as  an  option, 
contract  for  sale,  agreement  for  sale, 
etc.,  affecting  the  property,  in  which 
case  the  date  of  appraisal  will  be  the 
date  of  such  instnmient 

(b)  When  appraisals  are  to  be  made. 
Appraisals  of  excess  land  or  formeriy 
excess  land  shall  be  made  upon  request 
of  the  landowner(s)  or  when  required  by 
the  Secretary.  If  a  request  for  an 
appraisal  is  not  received  from  the 
landowner(s)  within  6  months  of  the 
maturity  date  of  the  recordable  contract, 
the  Secretary  may  initiate  the  appraisal. 

(c)  Appraiser  selection  and  appraisal 
cost.  Each  appraisal  of  excess  land  or 
formerly  excess  land  shall  be  made  by  a 
qualified  appraiser  selected  by  the 
Secretary  except  as  provided  in 
paragraph  (d)  of  this  section.  The  cost  of 
the  first  appraisal  shall  be  paid  by  the 
United  States.  When  the  excess  land  or 
formerly  excess  land  is  sold,  the  cost  of 
the  first  appraisal  shall  be  added  to  the 
sale  price  and  reimbursed  to  the  United 
States  by  the  purchaser  of  that  land. 
Any  costs  associated  with  additional 
appraisals  requested  by  an  owner  of 
such  land  shall  be  paid  by  that 
landowner,  provided  the  value  of  the 
land  established  by  a  reappraisal  does 
not  exceed  the  value  established  in  the 
first  appraisal  by  more  than  10  percent. 
However,  if  the  difference  in  the 
appraisal  values  exceeds  10  percent,  the 
United  States  will  pay  for  the 
reappraisal. 

(d)  Appeals.  A  landowner  who  owns 
excess  or  formerly  excess  land  may 
request  a  second  appraisal  if  the 
landowner  disagrees  with  the  first 
appraisal.  The  second  appraisal  shall  be 
prepared  by  a  panel  of  three  qualified 
appraisers,  one  designated  by  the 
United  States,  one  designated  by  the 
district  and  the  third  designated  jointly 
by  the  first  two.  This  appraisal  shall  be 
binding  on  both  parties  after  review  and 
approval  as  provided  in  paragraph  (e)  of 
this  section.  As  such,  it  fixes  the 
maximum  sale  price  of  the  land. 

(e)  Review  process.  All  appraisals  of 
excess  land  and  formerly  excess  land 
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shall  be  reviewed  by  the  Bureau  of 
Reclamation  for  technical  accuracy  and 
compliance  with  these  rules  and 
regulations,  applicable  portions  of 
Uniform  Appraisal  Standard  for  Federal 
Land  Acquisition — ^Interagency  Land 
Acquisition  Conference  1973, 
Reclamation  Instructions,  and  any 
detailed  instructions  provided  by  the 
Secretary  setting  conditions  applicable 
to  an  individual  appraisal. 

§  426.13    Exemptions. 

(a)  In  general.  The  following  are 
exempt  from  acreage  limitation,  pricing, 
and  other  provisions  of  Federal 
Reclamation  law  as  indicated: 

(1)  Corps  of  Engineers  projects.  Land 
receiving  an  agricultural  water  supply 
from  Corps  of  Engineers  projects  is 
exempt  from  tide  II  and  other  provisions 
of  Reclamation  law  unless  it  has,  by 
Federal  statute,  explicitly  been 
designated,  made  a  part  of,  or  integrated 
with  a  Federal  Reclamation  project  or 
the  Secretary  has  provided  project 
works  for  the  control  or  conveyance  of 
an  agricultural  water  supply  from  the 
Corps  project  to  the  subject  land.  This 
exemption  does  not  relieve  district 
agricultural  water  users  from 
obligations,  pursuant  to  contracts  with 
the  Secretary,  to  repay  their  share  of 
construction,  O&M,  and  contract 
administration  costs  of  the  Corps  project 
allocated  to  conservation  or  irrigation 
storage.  The  Secretary  shall  determine 
the  exemption  status  for  land  receiving 
an  agricultural  water  supply  from  Corps 
of  Engineers  projects.  He  shall  notify 
affected  districts  of  the  exemption  status 
of  that  land.  District  repayment  or  water 
service  contracts  containing  provisions 
imposing  acreage  limitation  for  those 
lands  served  from  Corps  projects  which 
are  exempt  will  be  amended  to  delete 
those  provisions  at  the  request  of  the 
district. 

(2)  Reclamation  projects.  Land  in 
districts  shall  be  exempt  from  the 
ownership  and  full-cost  pricing 
provisions  of  Reclamation  law  when  the 
district  has  repaid  all  obligated 
construction  costs  for  project  facilities 
for  that  land  in  accordance  with  the 
terms  of  the  district's  contract  with  the 
United  States.  Payments  by  periodic 
installments  over  the  contract 
repayment  term,  as  well  as  lump-sum 
and  accelerated  payment  allowed  in  the 
district's  contract,  shall  qualify  the 
district  or  individual  for  exemption.  An 
individual  landowner  will  be  exempt 
upon  repayment  of  construction  charges 
allocated  to  that  owner's  land,  if 
provided  for  in  a  contract  with  the 
United  States.  When  a  district  has 
discharged  its  obligation  to  repay 
construction  costs  for  project  facilities. 


the  Secretary  shall  notify  the  district 
that  it  is  exempt  from  acreage  limitation 
and  the  full-cost  provisions  of  law; 
however,  such  an  exemption  shall  not 
relieve  a  district  or  individual  from 
paying,  on  an  annual  basis,  the  O&M 
costs  chargeable  to  that  district  or 
individual.  At  the  request  of  an  owner  of 
a  landholding  for  which  repayment  has 
occurred,  the  Secretary  shall  provide  a 
certiHcate  to  that  owner  acknowledging 
the  landholding  is  free  of  the  ownership 
and  full-cost  pricing  limitations  of 
Federal  Reclamation  law.  The 
certification  and  reporting  requirements 
for  acreage  limitation  and  full-cost 
pricing  will  no  loqger  apply  to  districts 
or  landholders  for  exempt  land.  The 
continuation  of  the  exemption  will  be 
considered  on  a  case-by-case  basis  if 
additional  construction  funds  for  the 
project  are  requested. 

(3)  Temporary  supplies  of  water. 
Supplies  of  water  made  possible  as  a 
result  of  an  imusuelly  large  water  supply 
not  otherwise  stotable  for  project 
purposes  or  infrequent  and  otherwise 
unmanaged  floodflows  of  short  duration 
can  be  made  available  to  land  without 
regard  to  the  acreage  limitation  and  full- 
cost  provisions  of  Federal  Reclamation 
law  for  a  temporary  period  not  to 
exceed  1  year  in  the  following  manner 
Such  water  supplies  can  be  made 
available  by  the  Secretary  as  temporary 
supplies  to  excess  land.  The  Secretary 
shall  announce  the  availability  of  such 
temporary  supplies  to  districts.  Districts 
desiring  deliveries  of  such  temporary 
water  supplies  to  excess  land  shall 
request  the  Secretary  to  make  such 
deliveries.  Upon  approval  by  the 
Secretary,  the  district  shall  be  notified 
of  the  availability  of  the  temporary 
supply  and  the  conditions  for  its  use. 
The  temporary  simply  of  water  shall  be 
delivered  under  contracts  not  to  exceed 
1  year  in  accordance  with  existing 
policies  and  priorities.  Such  deliveries 
must  not  have  any  adverse  effect  on 
other  authorized  project  purposes.  The 
Secretary  shall  determine  the  price,  if 
any,  a  district  is  to  be  charged  and  other 
conditions  that  may  apply  for  such 
temporary  water  deliveries. 

(4)  Isolated  tracts.  Isolated  tracts 
which  can  be  farmed  economically  only 
if  included  in  a  larger  farming  operation 
shall  not  be  subject  to  the  ownership 
limitations  of  Federal  Reclamation  law. 
However,  full  cost  shall  apply  to  water 
deliveries  to  isolated  tracts  that  are  in 
excess  of  the  landowner's  non-full-cost 
entitlement.  Isolated  tract 
determinations  shall  be  made  by  the 
Secretary  at  the  request  of  the 
landowner. 


(5)  Rehabilitation  and  Betterment 
Programs.  R&B  (Rehabilitation  and 
Betterment)  loans,  pursuant  to  the  R&B 
Act  of  October  7, 1949,  as  amended,  are 
not  considered  loans  for  construction, 
but  rather  loans  for  maintenance, 
including  replacements  which  cannot  be 
financed  currently;  provided,  that  the 
project  for  which  the  loan  is  requested 
or  made  is  a  project  authorized  under 
Federal  Reclamation  law  prior  to  the 
submittal  of  the  request  for  an  R&B  loan 
to  the  Bureau  of  Reclamation  by  or  for 
the  district.  Because  fnnds  advanced  for 
R&B  loans  do  not  constitute  construction 
charges,  they  are  not  to  be  considered  in 
determining  whether  the  obligation  of  a 
district  for  the  repayment  of  the 
construction  costs  of  project  facilities 
used  to  make  project  water  available  for 
delivery  to  such  land  has  been 
discharged  by  the  district.  A  loan  for  an 
R&B  program  shall  not  be  the  basis  for 
reinstating  acreage  limitation  in  a 
district  which  has  completed  payment  of 
its  construction  obligation  nor  for 
increasing  the  construction  obligation  of 
the  district  and  extending  the  period 
during  which  acreage  limitation  will 
apply  to  that  district.  However,  if  a 
district  subject  to  prior  law  has  not 
completed  payment  of  its  construction 
cost  obligation  and  eaters  into  an  R&B 
loan  repayment  contract  after  October 
12, 1982,  the  district  shall  become 
subject  to  the  discretionary  provisions. 
If  a  district  which  is  not  the  beneficiary 
of  a  water  supply  from  a  Federal  project 
seeks  an  R&B  loan,  it  can  only  become 
eligible  for  such  a  loan  if  Congress 
authorizes  the  program  and  the  district 
agrees  to  become  subject  to  all 
provisions  of  title  II. 

§426.14    Residancy. 

(a)  Residency  is  not  a  requirement  for 
the  delivery  of  irrigation  water  from 
Reclamation  project  facilities.  Existing 
recordable  contracts  and  certificates 
containing  provisions  requiring  the 
purchaser  of  excess  land  to  be  a 
resident  or  agree  to  become  a  resident 
within  a  specified  time  period  shall  be 
revised  to  delete  this  requirement. 

§426.15    Religious  and  charttabi* 
organizations. 

(a)  Ownership  entitlement  under  the 
discretionary  provisions.  Each  parish, 
congregation,  school,  ward,  or  similar 
organization  of  a  religious  or  charitable 
organization  which  is  exempt  from 
taxation  under  section  501  of  the 
Internal  Revenue  Code  of  1954,  and 
owns  or  operates  landholdings  in 
Federal  Reclamation  projects,  will  be 
treated  as  a  qualiHed  recipient: 
Provided,  (1)  that  either  the  district  in 
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which  the  land  is  situated  enters  into  a 
new  or  amended  contract,  or  the 
religious  or  charitable  oi^ganization  or  its 
subdivision  owning  or  operating  land  in 
the  district  elects  to  come  under  the 
discretionary  provisions:  (2)  that  the 
agricultural  produce  and  the  proceeds  of 
sales  of  such  produce  are  used  only  for 
charitable  purposes;  (3)  that  the  land  is 
operated  by  the  individual  religious  or 
charitable  entity  or  organixation  (or 
subdivisions):  and  (4)  that  no  part  of  the 
net  earnings  of  the  religious  or 
charitable  entity  or  organization  (or 
subdivision)  shall  accrue  to  the  benefit 
of  any  private  shareholder  or  individual. 
If  a  religious  or  charitable  organization 
subject  to  the  discretionary  provisions 
does  not  meet  the  last  three  criteria  in 
this  paragraph,  the  entire  organization, 
including  all  of  its  subdivisions,  will  be 
treated  as  one  limited  recipient  as  set 
forth  in  S  426.6(c). 

(b)  Ownership  entitlement  under  prior 
law.  The  provisions  of  the  prior  law  will 
apply  if  neither  the  district  nor  the 
religious  or  charitable  organization  or  its 
subdivision  elects  to  conform  to  the 
discretionary  provisions.  Each  parish, 
ward,  congregation,  or  other  subdivision 
of  the  (nrganization  shall  be  considered 
an  individual  under  prior  law.  provided 
it  meets  the  last  three  criteria  set  forth  in 
paragraph  (a)  of  this  section.  If  the 
organization  does  not  meet  those  three 
criteria,  the  entire  organization, 
including  all  of  its  subdivisicms,  will  be 
treated  as  one  corporation  subject  to 
prior  law  as  set  forth  in  i  426w6(d)(5). 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  A  charitable  organization 
which  meets  the  requircfflenta  of  title  II  has 
subdivisions  in  each  of  five  different  districts. 
Each  of  these  districts  amends  its  contract  to 
conform  to  the  discretionary  provisions. 
Therefore,  each  subdivision  is  entitled  to  own 
and  farm  960  acres  of  irrigation  land. 

Example  (2).  A  religious  organization 
which  meeU  the  nequiremenU  of  title  11  has 
subdivisions  in  each  of  DistricU  A,  B,  C,  and 
D.  Each  sub<livisioB  operstes  800  acres  of 
irrigation  land.  Districts  A  and  B  amend  their 
respective  contracts  to  conform  to  the 
discretionary  provisions;  therefore^  the 
subdivisions  in  Districts  A  and  B  are  entitled 
to  own  or  operate  960  acres  of  irrigation  land. 
Districts  C  and  D  do  not  amend  their 
contracts  to  conform  to  the  discretionary 
provisions  and  remain  subject  to  the  acreage 
restrictions  contained  in  the  prior  law.  The 
subdivisions  in  Districts  C  and  D,  however, 
make  individual  elections  to  conform  to  the 
discretionary  provisions  and  are  therefore 
entitled  to  own  or  operate  960  acres  of 
irrigation  land. 

(c)  Affiliated  farm  management  A 
religious  or  charitable  organization  or  its 
subdivision  which  elecU  to  conform  to 
the  discretionary  i»-ovi»ions  or  owns  or 
operates  land  in  a  district  which  enters 


40771 


into  a  new  or  amended  contract  may 
retain  its  status  as  a  qualified  recipient 
and  still  affiliate  with  a  more  central 
organization  of  the  same  faith  in  farm 
operation  and  management.  Affiliated 
farm  management  shall  be  permitted 
regardless  of  whether  the  subdivision  is 
the  owner  of  record  of  the  land  being 
operated. 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  A  religious  organization  holds 
title  to  1,280  acres  in  District  A  and  1.280 
acres  in  District  B.  The  acreage  in  District  A 
is  operated  jointly  by  two  subdivisions  and 
the  acreage  in  District  B  is  operated  by  three 
subdivisions  in  separate  farms  of  300,  300, 
and  680  acres.  Farm  operations  are 
coordinated  by  the  religious  organization 
through  managers  at  each  farm.  Each 
subdivision  is  a  quahHed  recipient  and 
entitled  to  operate  960  acres  of  irrigation 
land.  The  religious  organization  is  entitled  to 
own  the  acreage  being  operated  by  its 
affihated  sulxlivisions  in  each  district 

(d)  Leasing.  The  full-cost  provisions 
dealing  with  leased  land  shall  apply  to 
religious  or  charitable  organizations  or 
their  subdivisions. 

(1)  The  principles  of  this  rule  may  be 
illusti-ated  by  the  following: 

Example.  A  charitable  organization  has 
subdivisions  in  each  of  Districts  A.  E  C.  and 
D.  Each  of  these  districts  has  amended  iU 
contract  to  conform  to  the  discretionary 
provisions.  Each  subdivision  in  Districts  A,  B, 
and  C  owns  and  operates  800  acres  of 
irrigation  land.  The  subdivision  in  District  D 
owns  and  operates  960  acres  and  leases 
another  160  acres,  all  of  which  are  receiving 
irrigation  water.  The  subdivision  in  District  D 
is  obligated  to  pay  the  full  cost  for  irrigation 
water  delivered  to  160  acres  in  its 
landholding. 

§426.16    Involuntary  acquisition  of  land. 

(a)  Nonexcesa  land.  Nonexcess  land 
acquired  involuntarily  will  be  treated  as 
follows: 

(1)  Land  not  subject  to  deed  covenant 
Nonexcess  land  whidi  is  not  subject  to 
a  10-year  deed  covenant  requiring 
Secretarial  sale  price  approval  and 
which  becomes  excess  t«cause  it  is 
acquired  through  involuntary 
foreclosure  (or  similar  involuntary 
process)  in  satisfaction  of  a  debt,  by  gift, 
or  through  inheritance  is  eligible  to 
receive  irrigation  water  in  the  new 
ownership  for  a  period  of  5  years.  The 
new  owner  will  be  required  during  the  5- 
year  period  to  pay  a  rate  for  the  water 
which  is  equal  to  the  rate  paid  by  the 
former  owner,  unless  the  land  becomes 
subject  to  full-cost  pricing  through 
leasing.  Although  land  acquired  from 
nonexcess  status  involuntarily  may  be 
sold  at  any  time  by  the  new  owner 
without  approval  by  the  Secretary,  it 
will  become  ineligible  to  receive 
irrigation  water  after  5  years  and  will 


remain  ineligible  until  it  has  been  sold  to 
an  eligible  owner.  Such  land  may  not  be 
placed  under  recordable  conduct  by  the 
new  owner. 

(i)  The  application  of  this  rule  can  be 
illustrated  by  the  following: 

Example  Fanner  X  owns  160  acres  of 
irrigation  land  in  District  A.  District  A  has 
not  amended  its  contract  to  become  subject 
to  the  discretionary  provisions.  Farmer  X 
inheriU  another  480  acres  of  irrigation  land  in 
District  B  through  settlement  of  his  uncle's 
estate.  District  B  has  amended  its  contract  to 
become  subject  to  the  discretionary 
provisions.  Even  though  Farmer  X  has 
reached  the  limits  of  his  individual  ownership 
entitlement  under  prior  law.  since  tlie  480 
inherited  acres  had  been  designated 
nonexcess  and  eligible  in  his  uncle's 
ownership,  the  land  continues  to  be  eligible 
to  receive  irrigation  water  for  a  period  of  5 
years  in  Farmer  X»  ownership.  However, 
since  this  land  is  located  in  a  district  subject 
to  the  discretionary  provisions,  the  price  of 
water  delivered  to  this  land  must  include  at 
least  full  O&M  costs,  and  if  the  land  is  leased 
to  another  landholder,  the  full-cost  rate  may 
apply,  depending  on  whether  the  lessee  has 
exceeded  his  non-full-cost  entitlement. 
Farmer  X  also  has  the  option  of  selling  the 
480  acres  at  any  time  at  full  market  value.  As 
explained  in  paragraph  (d)  of  this  sectioa 
Farmer  X  would  not  become  subject  to  the 
discretionary  provisions  by  virtue  of  the  fact 
that  he  involuntarily  acquired  land  from  a 
landowner  subject  to  the  discretionary 
provisions.  However,  Fanner  X  has  the 
option  of  becoming  subject  to  the 
discretionary  provisions  through  an 
irrevocable  election.  If  he  chooses  this  option, 
he  can  then  include  the  480  acres  as  part  of 
his  960-acre  ownership  entitlement  as  a 
qualified  recipient. 

(2)  Land  subject  to  deed  covenant — (i) 
Eligibility.  Formerly  excess  land,  as 
defined  in  S  426.4(i).  which  becomes 
excess  because  it  is  acquired  throu^ 
bona  fide  involuntary  foreclosure  (or 
similar  involuntary  process)  in 
satisfaction  of  a  debt,  by  gift,  or  through 
inheritance  is  eligible  to  receive 
irrigation  water  for  5  years  at  a  rate 
equal  to  the  rate  paid  by  the  former 
owner,  unless  the  land  becomes  subject 
to  full-cost  pricing  through  leasing.  After 
5  years,  the  land  will  become  ineligible 
to  receive  irrigation  water  until  it  has 
been  sold  to  an  eligible  buyer.  However, 
formerly  excess  land  does  not  become 
eligible  to  receive  irrigation  water  for  5 
years  if  the  land  is  involuntarily 
acquired  through  foreclosure  or  in 
satisfaction  of  a  debt  by  the  party  which 
originally  sold  the  land  from  excess 
status  or  by  any  other  party  which  was 
previously  subject  to  the  deed  covenant 
requiring  sale  price  approval.  Except  to 
allow  for  the  maturing  of  a  planted  crop, 
if  any,  the  land  in  these  cases  becomes 
ineligible  when  returned  to  the  seller's 
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ownerhsip,  unless  otherwise  determined 
by  the  Secretary. 

(ii)  Application  of  deed  covenant. 
Formerly  excess  land  which  is  acquired 
involuntarily,  whether  it  becomes 
excess  or  nonexcess  in  the  new  owner's 
holding,  remains  subject  to  the  10-year 
deed  covenant  requiring  sale  price 
approval.  Such  land  may  be  sold  at  a 
price  exceeding  its  excess  land  value 
without  affecting  its  eligibility  to  receive 
irrigation  water  only  if  the  land  had 
been  used  to  secure  an  operational  loan 
as  set  forth  in  §  428.11(h)(2).  Formerly 
excess  land  acquired  involuntarily  may 
not  be  placed  under  recordable  contract. 
(Also  see  §  426.11(h).) 

(A)  The  application  of  this  rule  can  be 
illustrated  by  the  following: 

Example  (1).  Fanner  X.  a  qualified 
recipient  who  owns  500  acres  of  irrigation 
land,  purchases  160  acres  of  excess  land  from 
Tarmer  Y.  Farmer  X  designates  this  160  acres 
as  nonexcess,  eligible  to  receive  irrigation 
water.  The  deed  transferring  the  land 
contains  the  10-year  deed  covenant  requiring 
Secretarial  sale  price  approval.  Farmer  X 
finances  this  purchase  through  Bank  ABC.  In 
addition.  Farmer  X  uses  the  value  of  the 
newly  purchased  land  as  collateral  in 
securing  a  loan  to  obtain  operating  capital. 
Subsequently,  Bank  ABC  forecloses  on 
Farmer  X's  160  acres.  The  bank  may  receive 
irrigation  water  on  this  land  for  a  period  of  5 
years  at  the  same  price  which  was  paid  by 
Farmer  X,  unless  the  land  l>ecomes  subject  to 
full-cost  pricing  through  leasing.  In  addition, 
with  the  Secretary's  approval,  the  bank  may 
sell  the  land  at  a  value  equal  to  the  excess 
land  value  plus  the  outstanding  balance  on 
the  operational  loan  without  affecting  the 
land's  eligibility  to  receive  irrigation  water. 
However,  the  deed  covenant  remains  in 
effect  and  applies  to  subsequent  purchasers 
of  this  land. 

Example  (2).  Farmer  X  owns  160  acres  of 
excess  irrigation  land  in  District  A.  He 
decides  to  sell  this  land  to  his  neighbor. 
Farmer  Y,  an  eligible  buyer.  Farmer  X 
provides  Farmer  Y  with  the  financing 
necessary  for  the  purchase.  The  deed 
transferring  the  land  to  Farmer  Y  contains  the 
10-year  covenant  requiring  sale  price 
approval.  The  160  acres  of  formeriy  excess 
land  becomes  eligible  to  receive  irrigation 
water  in  Farmer  Y's  ownership.  Subsequent 
to  the  purchase,  Farmer  Y  fails  to  meet  his 
financial  obligation  to  Farmer  X. 
Consequently,  the  land  once  again  becomes 
part  of  Farmer  X's  ownership  by  foreclosure. 
Since  this  land  was  excess  and  ineligible 
while  in  Farmer  X's  oivnership,  it  remains 
ineligible  when  involuntarily  reacquired  by 
him  unless  a  crop  has  already  been  planted. 
In  that  case,  the  land  may  receive  irrigation 
water  until  the  crop  matures.  Furthermore, 
the  deed  covenant  requiring  price  approval 
remains  in  effect  if  Farmer  X  decides  to  resell 
the  land. 

(3)  Ineligible  land.  Irrigation  land 
which  is  involuntarily  acquired  and 
which  was  ineligible  in  the  holding  of 
the  former  owner  remains  ineligible  to 


receive  irrigation  water  in  the  holding  of 
the  new  owner,  unless  (i)  the  new  owner 
is  or  becomes  a  qualified  or  limited 
recipient,  (ii)  the  land  becomes 
nonexcess  in  the  new  ownership,  and 
(iii)  the  deed  to  the  land  contains  the  10- 
year  covenant  requiring  Secretarial 
price  approval,  commencing  when  the 
land  becomes  eligible  to  receive 
irrigation  water.  If  all  these  conditions 
are  not  met,  the  land  remains  ineligible 
until  sold  to  an  eligible  buyer  at  an 
approved  price  and  the  10-year 
covenant  requiring  Secretarial  price 
approval  must  be  placed  in  the  deed 
transferring  the  land  to  the  buyer. 

(i)  The  princq)le  of  this  rule  can  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  owns  860  acres  of 
irrigation  land  in  District  A.  District  A  has 
amended  its  contract  to  become  subject  to 
the  discretionary  provisions.  Farmer  X's 
Father  dies  and  Parmer  X  inherits  another  160 
acres  of  irrigation  land  through  settlement  of 
his  father's  estatt.  While  in  his  father's 
ownership,  these  160  acres  were  not  eligible 
for  irrigation  water  because  they  had  been 
purchased  from  excess  without  Secretarial 
price  approval.  However,  since  Farmer  X  is 
subject  to  the  discretionary  provisions  and 
has  not  realized  his  960-acre  ownership 
entitlement  as  a  qualified  recipient,  he  may 
designate  100  acres  of  the  inherited  land  as 
nonexcess  and  eligible  for  water  deliveries. 
The  deed  to  this  land  must  contain  the  10- 
year  covenant  requiring  sale  price  approval. 
The  remaining  60  inherited  acres  are  excess 
and  ineligible  in  Farmer  X's  ownership.  To 
regain  eligibility,  this  land  must  be  sold  to  an 
eligible  buyer  at  an  approved  price. 

Example  (2).  Farmer  X,  who  is  subject  to 
prior  law,  owns  2.880  acres  of  irrigation  land, 
320  acres  of  which  he  has  designated  as 
nonexcess  and  eligible  to  receive  irrigation 
water  (husband  and  wife  entitlement).  The 
remaining  2,560  acres  are  excess  and  have 
not  been  placed  under  recordable  contract. 
Farmer  X  makes  an  irrevocable  election  and 
designates  640  of  his  excess  acres  as 
nonexcess.  Subsequently,  Farmer  X  gift 
deeds  the  remaining  1,920  excess  acres  to  his 
2  nondependent  sons — 960  acres  to  each. 
Since  neither  of  tbese  sons  owns  any  other 
irrigation  land  and  were  nondependents  prior 
to  the  gift  transfer,  the  land  becomes 
nonexcess  in  their  ownership.  However, 
before  the  land  can  become  eligible  to 
receive  irrigation  water,  each  of  the  sons 
must  make  an  irrtvocable  election  to  become 
subject  to  the  discretionary  provisions  and 
the  deed  to  the  land  must  contain  a  10-year 
covenant  requiring  Secretarial  price  approval. 

(b)  Excess  load  under  recordable 
contract.  Excess  land  which  is  under 
recordable  contract  and  which  is 
acquired  by  involuntary  foreclosure  or 
other  involuntary  process  may  continue 
to  receive  irrigation  water  under  the 
terms  of  the  recordable  contract. 
However,  the  new  owner  must  agree  to 
assume  the  recordable  contract  and 
execute  an  assumption  agreement 


provided  by  the  Secretary.  Such  land 
will  be  eligible  to  receive  irrigation 
water  for  5  years  from  the  date  it  was 
acquired  involuntarily  or  for  the 
remainder  of  the  recordable  contract 
period,  whichever  is  longer.  The  sale  of 
such  land  shall  be  under  terms  and 
conditions  set  forth  in  the  recordable 
contract  and  must  be  satisfactory  to  and 
at  a  price  approved  by  the  Secretary. 

(1)  The  application  of  this  rule  can  be 
illustrated  by  the  following: 

Example.  Landowner  X,  a  qualified 
recipient,  owns  960  acres  of  irrigation  land  in 
District  A.  Landowner  X  inherits  640  acres  of 
land  in  District  B  frora  his  grandfather.  The 
inherited  land  was  placed  under  a  10-year 
recordable  contract  by  his  grandfather  7 
years  ago.  Landowner  X  signs  an  agreement 
to  assume  his  grandfather's  recordable 
contract;  however,  even  though  the  original 
recordable  contract  tarm  expires  in  3  years, 
since  the  land  was  involuntarily  acquired,  it 
remains  eligible  to  receive  irrigation  water 
for  an  additional  2  years  in  Fanner  X's 
ownership.  Within  that  5-year  period, 
however.  Farmer  X  must  sell  the  land  at  a 
Secretarially  approved  price. 

(c)  Mortgaged  land.  Mortgaged  land 
which  changes  from  nonexcess  into 
excess  after  the  mortgage  is  recorded 
and  is  subsequently  acquired  by  the 
lender  by  involuntary  foreclosure  or 
similar  involuntary  process  of  law  or  by 
bona  fide  conveyance  in  satisfaction  of 
the  mortgage.  (1)  is  eligible  to  receive 
irrigation  water  in  the  new  ownership 
for  a  period  of  5  years  or  imtil 
transferred  to  an  eligible  landowner, 
whichever  occurs  fiwt.  and  (2)  may  be 
sold  at  its  fair  market  value.  During  the 
5-year  period  the  water  rate  will  be  the 
same  as  it  was  for  the  former  owner, 
unless  the  land  becomes  subject  to  hill- 
cost  pricing  through  leasing. 

(d)  Other.  A  party  acquiring  irrigation 
land  involuntarily  ^all  not  become 
subject  to  the  discrttionary  provisions 
by  virtue  of  the  fact  that  the  former 
owner  had  been  subject  to  the 
discretionary  proviaions.  When 
irrigation  land  is  inyolimtarily  acquired 
through  inheritance,  the  5-year  eligibihty 
period  for  receiving  irrigation  water  on 
the  newly  acquired  land  begins  on  the 
date  of  the  devisor's  death. 

§  426. 1 7    Land  held  by  govammantal 
agenciaa. 

(a)  Acreage  limitation.  Irrigation  land 
held  by  States,  political  subdivisions  or 
agencies  thereof,  and  agencies  of  the 
Federal  Government,  which  are  farmed 
primarily  for  a  nonrevenue  producing 
function,  as  determined  by  the 
Secretary,  shall  not  be  subject  to  the 
acreage  limitation  and  full-cost 
provisions  of  Federal  Reclamation  law. 
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(b]  Sales.  Irrigation  land  held  by 
States,  political  subdivisions  or  agencies 
thereof,  and  agencies  of  the  Federal 
Government,  may  be  sold  without  price 
approval.  Once  sold,  such  land  will  be 
eligible  to  receive  irrigation  water 
provided  the  purchaser  meets  the 
eligibility  requirements  to  own  land  and 
receive  irrigation  water. 

(c)  Leasing.  States,  political 
subdivisions  or  agencies  thereof,  and 
agencies  of  the  Federal  Government 
may  lease  irrigation  land  they  own  or 
control  to  an  eligible  landholder, 
provided  that  the  irrigation  land  leased 
from  such  entities  plus  any  irrigation 
land  owned  by  the  landholder  does  not 
exceed  the  landholder's  basic 
entitlement  under  Federal  Reclamation 
law  (960  acres  for  a  qualified  recipient, 
640  acres  for  a  limited  recipient,  or  160 
acres  for  a  prior  law  recipient,  unless 
otherwise  provided  by  law). 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Fanner  X  is  a  qualified 
recipient  in  the  State  of  Colorado  and  owns 
and  irrigates  160  acres  of  land  with  irrigation 
water.  The  State  of  Colorado  may  lease 
Farmer  X  an  additional  800  acres  of  State- 
owned  land  which  will  make  up  the  balance 
of  Farmer  X's  basic  entitlement.  Farmer  X  is 
still  entitled,  however,  to  lease  additional 
acreage  which  may  be  irrigated  at  full  cost 
provided  that  additional  acreage  is  not 
owned  by  a  governmental  agency. 

Example  (2).  In  1976,  Fanner  X  purchased 
100  acres  of  irrigation  land  in  District  A  and 
100  acres  in  District  E  Districts  A  and  B 
remain  subject  to  prior  law  and  Farmer  X  has 
not  made  an  irrevocable  election.  Since 
Fanner  X  purchased  the  land  prior  to 
December  6, 1979,  all  200  acres  are  eligible  to 
receive  irrigation  water.  In  addition,  Farmer 
X  wants  to  lease  60  acres  of  irrigation  land 
from  the  State  of  Colorado.  If  he  does  so,  the 
leased  land  will  be  ineligible  to  receive 
irrigation  water  because  Fanner  X  already 
owns  in  excess  of  the  basic  160-acre 
entitlement  for  prior  law  recipients.  However, 
if  Farmer  X  becomes  a  qualified  recipient 
through  either  a  contract  amendment  by  the 
district  or  an  irrevocable  election,  he  will  be 
entitled  to  receive  irrigation  water  on  not 
only  the  60  acres  he  wishes  to  lease  from  the 
State,  but  also  on  another  700  acres  of 
irrigation  land,  whether  in  his  ownership  or 
leased  from  another  party,  including  a 
governmental  agency. 

§  426.18    Commingling. 

(a)  Existing  commingling  provisions  in 
contracts.  Provisions  in  repayment  and 
water  service  contracts  entered  into 
prior  to  October  1, 1981,  which  deHne 
project  and  nonproject  water  or  describe 
the  delivery  of  project  water  through 
nonproject  facilities  or  nonproject  water 
through  project  facilities,  shall  continue 
in  effect.  They  shall  apply  to  renewed 
contracts  the  district  enters  into  with  the 
United  States  as  well,  provided  they  are 


consistent  with  the  provisions  in 
paragraph  (b)  of  this  section. 

(b)  Establishment  of  commingling 
provisions  in  contracts.  (1)  New. 
amended,  or  renewed  contracts  may 
provide  that  irrigation  water  may  be 
commingled  with  agricultural  water 
from  other  sources  in  nonfederally 
subsidized  facilities  when  standards  can 
reasonably  be  established  to  assure  on  a 
volumetric  basis  that  the  water 
requirements  of  eligible  lands  are 
sufficient  to  utilize  the  full  supply  of 
irrigation  water.  The  provisions  of 
Federal  Reclamation  law  and  these 
regulations  will  be  appUcable  only  to 
the  irrigation  water  under  these 
circimistances. 

(2)  Commingling  irrigation  water  and 
water  from  other  sources  in  federally 
subsidized  facilities  will  make  the  water 
from  other  sources  subject  to  Federal 
Reclamation  law  and  these  regulations 
unless  otherwise  provided  by  the 
Secretary. 

(3)  Acquisition  of  irrigation  water 
from  federally  subsidized  fadhties  by 
exchange  shall  not  subject  such  water  to 
Federal  Reclamation  law  and  these 
regulations  if  no  material  benefit  results 
from  the  exchange. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  District  A  has  water  rights  to 
divert  water  from  a  river.  These  water  rights 
are  adequate  to  meet  its  requirements.  It  is 
located  immediately  adjacent  to  a  federally 
subsidized  facility.  District  B  is  located 
immediately  adjacent  to  the  river  but  several 
miles  from  the  Federal  facility.  Rather  than 
construct  several  miles  of  conveyance 
facility.  District  B  contracts  with  District  A  to 
allow  its  water  rights  water  to  flow  down  the 
river  for  use  by  District  B.  Water  from  the 
federally  subsidized  facility  is  in  turn 
delivered  to  District  A.  District  A  is  not 
subject  to  Federal  Reclfmiation  law  and  these 
regulations  by  virtue  of  this  exchange. 
District  B,  however,  is  subject  to  Federal 
Reclamation  law  and  these  regulations  since 
it  is  the  beneficiary  of  the  exchange;  Le.,  a 
water  supply. 

§  426.19    Water  conservation. 

(a)  In  general.  The  Secretary  shall 
encourage  the  full  consideration  and 
incorporation  of  prudent  and 
responsible  water  conservation 
measures  in  all  districts  and  for  the 
operations  by  non-Federal  recipients  of 
irrigation  and  M&I  (mimicipal  and 
industrial]  water  from  Federal 
Reclamation  projects. 

(b)  Development  of  a  plan.  Districts 
that  have  entered  into  repayment 
contracts  or  water  service  contracts 
according  to  Federal  Reclamation  law  or 
the  Water  Supply  Act  of  1958,  as 
amended  (43  U.S.C.  390b),  shall  develop 
and  submit  to  the  Bureau  of  Reclamation 


a  water  conservation  plan  which 
contains  definite  objectives  which  are 
economically  feasible  and  a  time 
schedule  for  meeting  those  objectives.  In 
the  event  the  contractor  also  has 
provisions  for  the  supply  of  M&I  water 
under  the  authority  of  the  Water  Supply 
Act  of  1956  or  has  invoked  a  provision 
of  that  act  the  water  conservation  plan 
shall  address  both  the  irrigation  and 
M&I  water  supply  activities. 

(c)  Federal  assistance.  The  Bureau  of 
Reclamation  will  cooperate  with  die 
district  to  die  extent  possible,  in  studies 
to  identify  opportunities  to  augment 
utilize,  or  conserve  the  available  water 
supply. 

S  426i20   PubNc  pai  ttdpeHon. 

(a)  In  general.  The  Bureau  of 
Reclamation  will  publish  notice  of 
proposed  irrigation  or  amendatory 
irrigation  contract  actions  in 
newspapers  of  general  circulation  in  the 
affected  area  at  least  60  days  prior  to 
contract  execution.  The  Bureau  of 
Reclamation  aimouncements  of 
irrigation  contract  actions  will  be 
published  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
the  Bureau  of  Reclamation  to  be  affected 
by  the  proposed  action.  Annoimcements 
may  be  in  the  form  of  news  releases, 
legal  notices,  official  letters, 
memorandums,  or  other  forms  of  written 
material.  Meetings,  workshops,  and/or 
hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity, 
llie  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretary  or  the  district  may  invite  the 
public  to  observe  any  contract 
proceedings.  All  pubUc  participation 
procedures  will  be  coordinated  with 
those  involved  in  complying  with  the 
National  Environmental  PoUcy  Act  if  the 
Bureau  determines  that  he  contract 
action  may  or  will  have  "significant" 
environmental  effects. 

(1)  Each  pubUc  notice  or  news  release 
shall  include,  as  appropriate,  (i)  a  brief 
description  of  the  proposed  contract 
terms  and  conditions  being  negotiated; 
(ii)  date,  time,  and  place  of  meeting  or 
hearings;  (iii)  the  address  and  telephone 
number  of  a  Bureau  employee  to 
address  inquiries  and  comments;  and 
(iv)  the  period  of  time  in  which 
comments  will  be  accepted. 

(2)  Only  persons  autbcmzed  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

(3)  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
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request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
the  Bureau  of  Reclamation. 

(4)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  [80  Stat. 
383],  as  amended. 

(5)  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  Bureau  of 
Reclamation  officials  at  locations  and 
within  time  limits  set  forth  in  the 
advance  public  notices. 

(6)  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

(7)  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

(8)  In  the  event  modifications  are 
made  in  the  form  of  proposed  contracts, 
the  appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  60-day 
comment  period  is  necessary.  Factors 
which  shall  be  considered  in  making 
such  a  determination  shall  include,  but 
are  not  limited  to:  (i)  The  significance  of 
the  impact(s)  of  the  modification  and  (ii) 
the  public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  all  parties  which  requested 
the  contract  in  response  to  the  initial 
public  notice. 

8  428^1    SmaN  rwlamatlon  proiects. 

(a)  Small  Reclamation  Projects  Act 
(SRPA)  loan  contracts  entered  into  after 
October  12. 1982,  shall  be  subject  to  the 
provisions  of  the  Act  of  August  6, 1956 
(43  U.S.C.  422e)  as  amended  by  section 
223  of  Pub.  L  97-293. 

(b)  SRPA  loans  which  were  entered 
into  prior  to  October  12, 1982.  shall 
continue  to  be  subject  to  the  provisions 
of  that  loan  contract,  provided  that  the 
loan  contract  may  be  amended  at  the 
request  of  the  non-Federal  party  to 
conform  to  the  Act  of  August  6. 1956,  as 
amended  by  section  223  of  Pub.  L.  97- 
293.  and  provided  further  that  no  other 
provision  of  the  loan  contract  shall  be 
altered,  modified,  or  amended  without 
the  consent  of  the  non-Federal  party. 

(c)  No  other  section  of  these 
regulations  shall  be  deemed  applicable 
to  SRPA  loans. 

(d)  In  districts  which  have  a  water 
service  or  repayment  contract  in 


addition  to  an  SRPA  contract,  the  SRPA 
loan  is  not  to  be  considered  in 
determining  whether  the  district  has 
discharged  its  construction  cost 
obligation  for  project  facilities.  Neither 
shall  an  SRPA  loan  be  the  basis  for 
reinstating  acreage  limitation  in  a 
district  which  has  completed  payment  of 
its  construction  cost  obligation  nor  for 
increasing  the  construction  obligation  of 
the  district  and  extending  the  period 
during  which  acreage  limitation  will 
apply  to  that  district.  However,  if  a 
district  subject  to  prior  law  has  not 
completed  payment  of  its  construction 
cost  obligation  and  applies  for  an  SRPA 
loan  after  October  12, 1982,  the  district 
shall  be  required  to  become  subject  to 
the  discretionary  provisions  as  a 
condition  for  receipt  of  an  SRPA  loan. 

(e)  In  a  district  which  has  both  an 
SRPA  loan  contract  and  a  contract  as 
defined  in  S  4a6.4(b),  ((for  example,  a 
repayment  contract,  a  water  service 
contract,  or  a  distribution  system  loan 
contract  (Pub.  L  84-130)],  the 
requirements  applicable  to  such 
contracts  are  not  superseded  by  the 
SRPA  contract. 

(1)  The  application  of  this  rule  can  be 
illustrated  by  the  folluwing: 

Example.  District  A  has  entered  into  both  a 
repayment  contract  and  an  SRPA  loan 
contract.  In  1983.  District  A  amended  its 
SRPA  loan  contrBct  pursuant  to  section  223  of 
title  II  in  order  to  increase  its  threshold  for 
noninterest-beartng  water  deliveries  for  its 
owners  to  960  acres  for  a  qualified  recipient 
and  320  acres  for  a  limited  recipient. 
However,  District  A  has  not  amended  its 
repayment  contract  to  become  subject  to  the 
discretionary  provisions,  and  is,  therefore, 
still  subject  to  the  acreage  limitations  of  prior 
law.  Even  though  its  SRPA  contract  permits 
an  increased  threshold  for  interest  payments, 
until  District  A  becomes  subject  to  the 
discretionary  provisions,  it  may  not  deliver 
irrigation  water  to  land  in  an  ownership  in 
excess  of  160  acres  (320  acres  for  a  married 
couple),  except  in  those  cases  where  such 
land  is  under  recordable  contract,  is  owned 
by  an  individual  who  has  made  an 
irrevocable  election,  or  commingling 
provisions  in  the  district's  contract,  allow 
nonproject  water  to  be  deUvered  to  excess 
land,  see  S  426.18. 

§  426.22    Decisions  and  appeals. 

Unless  otherwise  provided  by  the 
Secretary,  the  Regional  Director  shall 
make  any  determination  required  under 
these  rules  and  regulations.  A  party 
directly  affected  by  such  determination 
may  appeal  in  writing  to  the 
Commissioner  of  the  Bureau  of 
Reclamation  within  30  days  of  receipt  of 
the  Regional  Director's  determination. 
The  time  for  appeal  may  be  extended  by 
the  Secretary.  The  affected  party  shall 
have  an  additional  30  days  thereafter 
within  which  to  submit  a  supporting 
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brief  or  memorandum  to  the 
Commissioner.  The  Regional  Director's 
determination  will  be  held  in  abeyance 
until  the  Commissioner  has  reviewed 
the  matter  and  rendered  a  decision. 
Legal  opinions  which  address  excess 
land  issues  and  which  were  in  effect 
prior  to  enactment  of  title  II  remain  in 
force  unless  they  were  (a)  superseded 
by  specific  provisions  in  title  II,  (b) 
reversed  or  modified  by  the  courts  or 
subsequent  legal  opinions,  or  (c)  are  not 
consistent  with  specific  provisions  in 
these  rules  and  regulations. 
Pertinent  addresses  are  shown  below: 

Commissioner,  Bureau  of  Reclamation, 
Department  of  the  Interior,  18th  and  C 
Streets,  NW.,  Washington  DC  20240 

Regional  Director.  PaciHc  Northwest  Region, 
Bureau  of  Reclamation,  550  West  Fort 
Street,  PO  Box  043,  Boise  ID  83724 

Regional  Director,  Mld-Paciric  Region,  Bureau 
of  Reclamation,  Federal  Of^ce  Building, 
2800  Cottage  Way,  Sacramento  CA  95825 

Regional  Director,  Lower  Colorado  Region. 
Bureau  of  Reclamation,  Nevada  Highway 
and  Park  Street,  PO  Box  427,  Boulder  City 
NV  89005 

Regional  Director,  Upper  Colorado  Region, 
Bureau  of  Reclamation,  125  South  State 
Street,  PO  Box  11568,  Salt  Lake  City  UT 
84147 

Regional  Director,  Southwest  Region,  Bureau 
of  Reclamation,  714  South  Tyler.  Amarillo 
TX  79101 

Regional  Director,  Missouri  Basin  Region, 
Bureau  of  Reclamation,  316  North  26th 
Street,  PO  Box  2553,  Billings  MT  59103 

§426.23   Scheme  or  device. 

If  a  person  adopts  or  participates  in 
adopting  any  scheme  or  device  which  is 
designed  to  evade  or  which  has  the 
effect  of  evading  these  rules  and 
regulations,  the  person's  entitlement  will 
be  recast  to  reflect  the  true  situation  and 
such  person  may  be  subject  to  penalties 
deemed  appropriate  by  the  Secretary. 

S  426.24    Severability. 

If  any  provision  of  these  rules  or  the 
applicability  thereof  to  any  person  or 
circumstances  is  held  invalid,  the 
remainder  of  these  rules  and  the 
application  of  such  provisions  to  other 
persons  or  circumstances  shall  not  be 
affected  thereby 
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action:  Notice  of  public  workshops  and 
hearings. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Reclamation  will  conduct 
public  hearings  to  receive  testimony  on 
the  proposed  rules  and  regulations  on 
acreage  limitation.  Workshops  to  review 
the  changes  made  to  the  existing  rules 
and  regulations  will  be  held  at  each 
hearing  location  the  evening  preceding 
the  hearing,  with  the  exception  of 
Washington.  DC.  These  rules  are  being 
revised  to  implement  section  203(b)  of 
the  Reclamation  Reform  Act  of  1982  and 
for  other  reasons. 

DATES:  See  supplementary 
INFORMATION  section  below. 

ADDRESSES:  See  SUPPLEMENTARY 

INFORMATION  section  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  T.  Doe;  telephone  (303)  23&-6065. 
SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Reclamation.  Department  of 
the  Interior,  published  rules  and 
regulations  for  acreage  limitation  in  the 
December  6, 1983.  Fctderal  Register. 
These  rules  are  being  revised  to 
implement  section  203(b)  of  the  RRA 
and  for  other  reasons.  Notice  is  hereby 
given  that  the  Bureau  of  Reclamation 
will  conduct  public  hearings  to  receive 
testimony  on  the  proposed  rules  and 
regulations.  The  testimony  received  at 
these  hearings  will  be  considered  in 
preparing  the  revised  rules  for  acreage 
limitation. 

Comments  are  due  on  or  before 
January  6, 1987.  Workshops  to  review 
the  changes  made  to  the  existing  rules 
and  regulations  will  be  held  at  each 
hearing  location  the  evening  preceding 
the  hearing,  with  the  exception  of 
Washington.  DC.  The  dates  and 
locations  are  shown  below.  All 
workshops  will  begin  at  7  p.m.  and  all 
hearings  will  begin  at  9  a.m.  The 
workshops  will  continue  until  all  issues 
have  been  aired,  and  the  hearings  will 
continue  until  all  testimony  has  been 
heard. 

The  workshops  and  hearings  will  be 
held  at  the  locations  shown  below. 

Workshops  and  hearings  will  be  held 
at  each  location.  Workshops  will  be 
held  the  evening  preceding  the  hearings 
at  the  locations  shown  below: 

Grand  Junction.  Colorado — Mesa 
College.  William  Campbell  College 
Center,  Boettcher  Room,  12th  and  Elm. 
Grand  Junction.  Colorado — workshop. 
November  19 — hearing.  November  20. 

Salt  Lake  City.  Utah— Shilo  Inn.  206 
SW  Temple.  Salt  Lake  City.  Utah- 
workshop,  November  20 — hearing. 
November  21. 

Richland.  Washington — Hanford 
House,  802  George  Washington  Way, 


Richland.  Washington — workshop. 
November  21 — hearing,  November  22. 

Bend,  Oregon — River  House  Motor 
Inn,  3075  NW  Highway  97.  Bend, 
Oregon — workshop,  November  23 — 
hearing,  November  24. 

Boise,  Idaho— The  Red  Lion  Motor 
Inn — Riverside,  29th  and  Chinben,  Boise 
(Garden  City),  Idaho — workshop, 
November  24 — hearing,  November  25. 

Albuquerque,  New  Mexico — ^Holiday 
Inn  Mid-town,  2020  Menaul  Blvd., 
Atrium  Rooms  1  and  2.  Albuquerque. 
New  Mexico — workshop,  December  3 — 
hearing.  December  4. 

Amarillo.  Texas — Fifth  Season  Inn 
West.  Amarillo  Room.  6801 1-40  West. 
Amarillo.  Texas — workshop.  December 
4 — hearing,  December  5. 

Phoenix,  Arizona — ^Fiesta  Inn. 
Galleria  "C"  Conference  Room,  20100  S. 
Priest,  Tempe,  Arizona — workshop, 
December  8 — hearing,  December  9. 

Yuma,  Arizona— Yuma  Airport  Travel 
Lodge,  711  E.  32nd  Street,  Yuma, 
Arizona — workshop,  December  9 — 
hearing,  December  10. 

Visalia,  California — Visalia 
Convention  Center,  Kaweah  Room,  303 
E.  Acequia  Street,  Visalia,  California — 
workshop,  December  10 — ^hearing, 
December  11. 

Sacramento,  California — Beverly 
Garland,  Theater  Room,  1780  Tribute 
Road.  Sacramento.  California — 
workshop.  December  11 — hearing, 
December  12. 

Willows,  California — Memorial  Hall, 
525  W.  Sycamore,  Willows,  California — 
workshop.  December  12 — hearing, 
December  13. 

Billings,  Montana — Northern  Hotel, 
Rimrock  Room,  N.  28th  Street 
(Broadway)  and  1st  Avenue  N.,  Billings, 
Montana — workshop,  December  15 — 
hearing,  December  16. 

North  Platte,  Nebraska — Holiday  Inn, 
Buffalo  Room,  Intersection  of  1-80  and 
Hwy.  83,  North  Platte,  Nebraska- 
workshop,  December  16 — ^hearing, 
December  17. 

Washington,  DC. — Department  of  the 
Interior,  Room  7000A,  Main  Interior 
Building.  18th  and  C  Street  NW., 
Washington,  DC. — hearing — December 
19. 

Open  and  free  discussions  will  be 
allowed  at  the  workshops  each  evening 
preceding  the  hearings.  However,  at  the 
hearings,  oral  statements  will  be  limited 
to  10  minutes.  Hearing  speakers  will  not 
be  permitted  to  trade  their  time  to 
obtain  a  longer  oral  presentation; 
however,  the  hearings  officer  may  allow 
any  person  additional  time  after  all 
other  comments  have  been  heard. 
Speakers  will  be  scheduled  according  to 
the  time  preference  mentioned  in  their 
letter  or  telephone  request,  whenever 


possible.  Any  scheduled  speaker  not 
present  when  called  will  lose  his  or  her 
privilege  in  the  scheduled  order,  but  will 
be  recalled  after  all  the  scheduled 
speakers  have  been  heard.  Speaker 
requests  will  be  scheduled  up  to  2 
working  days  preceding  the  hearings 
and  any  subsequent  request  will  be 
handled  on  a  Brst-come-Hrst-served 
basis  following  the  scheduled 
presentations. 

Individuals  or  organizations  wishing 
to  speak  at  the  hearings  or  desiring 
additional  information  should  contact 
the  appropriate  ofiice  listed  below: 

Hearing:  Richland,  Washington;  Bend. 
Oregon;  and  Boise,  Idaho. 

Contact:  Regional  Director,  Pacific 
Northwest  Region,  Bureau  of 
Reclamation.  550  West  Fort  Street.  Box 
043,  Boise.  Idaho  83724,  (208)  334-1160. 

Hearing-.  Visalia,  Sacramento,  and 
Willows.  California. 

Contact  Regional  Director.  Mid- 
PaciHc  Region.  Bureau  of  Reclamation. 
2800  Cottage  Way.  Sacramento. 
California  95825.  (916)  978-5040. 

Hearing:  Hiuenix  and  Yuma.  Arizona. 

Contact  Regional  Director,  Lower 
Colorado  Region,  Bureau  of 
Reclamation,  Nevada  Highway  and  Paric 
Street.  Box  427.  Boulder  City,  Nevada, 
(702)  293-7651. 

Hearing-.  Salt  Lake  City,  Utah  and 
Grand  Junction,  Colorado. 

Contact  Regional  Director,  Upper 
Colorado  Region,  Bureau  of 
Reclamation.  125  S.  State  Street.  Box 
11568,  Salt  Lake  City,  Utah,  (801)  524- 
5438. 

Hearing-.  Albuquerque,  New  Mexico 
and  Amarillo,  Texas. 

Contact  Regional  Director,  Southwest 
Region.  Bureau  of  Reclamation, 
Commerce  Building,  714  S.  Tyler,  Suite 
201.  Amarillo,  Texas.  (806)  378-5426. 

Hearing-.  Billings,  Montana  and  North 
Platte.  Nebraska. 

Contact  Regional  Director.  Missouri 
Basin  Region.  316  North  26th  Street.  Box 
2553,  Billings,  Montana,  (406)  657-6411. 

Hearing-.  Washington,  DC. 

Contact  Commissioner,  Bureau  of 
Reclamation,  Attention:  Code  420, 18th 
and  C  Streets.  NW,  Washington,  DC 
20240,  (202)  343-5204. 

Those  wishing  to  supplement  their 
testimony  with  a  written  statement  or 
preferring  to  submit  testimony  should 
address  their  statements  to:  Phillip  Doe. 
Bureau  of  Reclamation.  E&R  Center, 
Code  D-410,  PO  Box  25007,  Denver, 
Colorado  80225. 

Dated:  November  4. 1986. 
C  Dale  Duvall, 

Commissioner. 

[FR  Doc.  86-25313  Filed  11-6-86;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  MariceUng  Service 

7CFRPart907 

[Naval  Orange  Rag.  633] 

Navel  Orangea  Groam  In  Arizona  and 
Deeignated  Part  of  Calif  omla; 
Limitation  of  HandUng 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  Regulation  633  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  November  7  through 
13. 1986.  Such  action  is  needed  to 
balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
period,  due  to  the  marketing  situation 
confrt)nting  the  orange  industry. 
DATE  Regulation  633  (§  907.933)  is 
effective  for  the  period  November  7 
through  13. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ronald  L  Cioffi.  Chief.  Marketing  Order 
Administration  Branch,  F4V,  AMS, 
USDA,  Washington.  DC  20250. 
telephone:  202-447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regxilation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  nile  is  issued  under  Order  No. 
907,  as  amended  (7  CFR  Part  907), 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 


Administrative  Committee  and  upon 
other  available  information.  It  is  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-1987  adopted 
by  the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  November  4, 1986,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
10  to  1,  a  quantity  of  navel  oranges 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  demand  is  good  for  large- 
sized  oranges  and  weak  for  small-sized 
oranges. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act,  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Fart  907 

Agricultural  Marketing  Service, 
Mariceting  agreements  and  orders, 
California,  Arizona,  Oranges  (Navel). 

PART  907-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.833  Navel  Orange 
Regulation  633  is  hereby  added  to  read: 

9  907.933    Naval  Orange  Regulation  633. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  November  7 
through  November  13, 1986,  are 
established  as  follows: 

(a)  District  1: 1,200,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 
Dated:  November  5, 1986. 

losepfa  A.  Gribbin, 

Director,  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

[PR  Doc.  86-25407  Filed  11-6-86;  8:45  am] 

MLUNQ  CODE  3410-OMi 


7  CFR  Part  910 


[Lemon  Regutation  534] 

Lemons  Groam  in  Oallf  omla  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  534  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
260,000  cartons  during  the  period 
November  9  through  November  15, 1986. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  534  (S  910.834)  is 
effective  for  the  period  November  9 
through  November  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Washington,  DC  20250, 
telephone:  (202)  447-6697. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issaed  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended 
[7  CFR  Part  910)  regulating  the  handling 
of  lemons  grown  in  California  and 
Arizona.  The  order  is  effective  under  the 
Agricultural  Marketiag  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  apon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  foiiad  that  this  action 
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will  tend  to  effectuate  the  declared 
policy  of  the  act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-1987.  The 
committee  met  publicly  on  November  4, 
1986,  at  Los  Angeles.  CaUfomia.  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  a  vote  of  13  to  0,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  Uiat  the  market 
for  lemons  has  slowed  down. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  ihe  effective  date  until  30  days 
after  pubUcation  in  the  Federal  Register 
(5  U.S.C  553),  because  of  insufficient 
time  between  the  date  when  information 


became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  and  Lemons. 

PART  91&-1  AMENDED] 

1.  The  authority  citation  for  7  CFR 


Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.834  is  added  to  read  as 
follows: 

$910,834    Lemon  Regulation  534. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  9 
through  November  15, 1986,  is 
established  at  260,000  carious. 

Dated:  November  5. 1986. 
Joseph  A.  Gribbin, 

Director,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service. 

[FR  Doc.  86-25406  Filed  11-6-86;  8:45  am] 
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DEPARTMEMT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7CFRPartM5 

Orangaa,  Qrapafruit.  Tanoarbiaa.  and 
Tangaloa  Grown  hi  Florida;  Chang*  In 
Minimuni  Siza  Requirmnant  for  Mncy 
Tangarlna* 

aoency:  Agricultural  Marketms  Service, 
USDA. 

Acnoic  Final  rule. 

summary:  This  action  wiB  increase  the 
minimum  size  requirement  for  Dancy 
tangerines  from  size  210  (2tl«  inches)  to 
size  176  (2%e  inches)  shipped  from  the 
production  area  to  any  point  m  the 
continental  United  States,  r.ttim4a  og 
Mexico.  Smaller  tangerines  generaUy 
tend  to  be  less  flavorfid  than  larger 
tangerines  and  are  discowited  when 
shipped  in  volume  witk  larg^  sues.  This 
can  have  a  price  depressing^  eSect  on 
larger,  mcnre  flavcHfal  tangerines.  TUs 
action  is  expected  to  result  in  tfie 
smaller  Dancy  tangerines  being  left  on 
the  trees  longer  to  be  shi{^»ed  later  in 
the  season  after  they  have  attained 
further  size  and  improved  flavtw. 

EFFECmnE  DATE  November  4. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L  Ciofli.  Chief.  Marketing  Order 
Administration  Branch,  F*V.  AMS, 
USDA.  Washington,  DC  20250; 
telephone:  (202)  447-^6^. 

SUPPUEMENTARV  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "n(»-mB}or" 
rule  under  the  criteria  contamed  thci^t. 

Pursuant  to  requirement  set  farft  in 
the  Regulatory  Flexilnlity  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  hae 
determined  that  diis  action  will  not  have 


a  rignificant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  o! 
businesses  street  to  sndi  actions  in 
order  that  unaU  borinesses  wiD  not  be 
undnly  or  disproportionately  burdened. 
Marketing  orders  issued  pui-suant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (the  Act.  7  U.S.C. 
601-674),  and  rules  promulgated 
thereunder,  are  imique  in  £at  they  are 
brought  about  throu^  group  acticm  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  95  handlers 
of  Florida  citrus  subject  to  regulation 
under  the  marketing  order  for  oranges, 
grapefrm't.  tangerines,  and  tangelos 
grown  in  Florida.  In  additioB.  there  are 
approximately  15^000  producers  in  die 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  groas 
revenues  for  ttie  last  three  years  of  less 
than  SlOftOOft  and  agricultural  service 
firms  are  defined  as  those  whose  groas 
annual  receipts  are  leas  than  $^500tOOO 
The  majority  of  handlers  and  producers 
may  be  nlHssified  as  small  entities. 

"Hiis  final  rule  will  increase  the 
minimum  size  requirement  for  Dancy 
tangerines  which  may  be  sh^;>ed  from 
the  production  area  from  size  210  [IVit 
inches)  to  size  176  (2%«  inches). 

Smaller  tangerines  are  often  not  as 
flavorful  as  larger  sizes  early  in  the 
season  and  generally  do  not  provide  the 
same  level  d[  consumer  satisfaction.  In 
addition,  when  ample  su^^ilics  of  larger 
sizes  of  tangerines  are  available  for 
shipment  di^wsition  of  the  unaller 
sizes  can  be  accomplished  only  at  a 
substantial  price  discount.  This  tends  to 
depress  the  market  for  all  sizes  and 
adversely  impacts  grower  returns.  This 
action  is  expected  to  result  in  Dancy 
tangerines  being  left  on  the  trees  longer 
to  attain  further  growth  and  improved 
flavor  in  the  interest  of  producers  and 
consumers. 

In  1986-87,  bob  Dancy  tangerine 
shipments  are  expected  to  total  500,000 
boxes,  compared  with  446.000  boxes  in 
1985-86.  and  SSaOOO  boxes  in  1984-85. 
Only  about  56  percent  of  the  Dancy 
tangerine  crop  was  shipped  fresh  in 
igss-Wc  most  of  the  bidance  was 
shqiped  for  processing.  These 


percentages  are  based  on  the  portion  of 
the  crop  that  attained  size  210  and  larger 
during  the  mariceting  season.  The 
Florida  Citrus  Administrative 
CcHnmittee  estimated  that  aboat  7 
percent  of  Ae  1986-87  season  fresh 
Dancy  tai^erine  shifMnents  wovld  be 
size  ZlffB  in  the  absence  of  ttns  feial 
rule.  Size  210  Dancy  tangerines 
comprised  about  7.3  percent  of  tfie  fresh 
shipments  in  1985-86. 8.1  percent  in 
1984-85.  and  5.9  percent  in  1983-84. 
Hence,  the  size  ZHTs  generally  accotmt 
for  a  relatively  smaB  proportion  of  total 
fresh  Dancy  tangerine  shipments. 

Furthermore,  wfaSe  ttie  regolation  wiH 
not  permit  shipment  of  size  210  DuKy 
tangerines  outside  the  production  area 
to  any  point  in  the  continental  Umted 
States.  Canada,  or  Mexico,  not  afl  of  the 
210's  vtrill  be  subject  to  regulations.  For 
example,  shipiiients  widiin  the 
productton  area  or  to  charitable 
institutions,  relief  agencies,  commercial 
processors,  and  certain  gift  packages 
and  minimum  qaantities  as  well  as 
shipments  for  animal  feed  will  not  be 
subject  to  this  regulation. 

liiis  final  role  will  not  impose  any 
significant  additional  costs  on  growers 
or  handlers.  Any  additional  costs  to 
handlers  and  growers  (rf  in^eraenting 
this  regulation  will  be  (^set  by  the 
benefits  derived  from  in^roved  returns 
to  growers  and  handlers  in  the 
production  area  while  at  the  same  time 
providing  fr«sh  markets  with  a  ready 
supply  of  slightly  larger,  more  flavorful 
Dancy  tangerines. 

This  action  is  being  issued  under  the 
marketing  agreement  and  Order  No.  905 
(7  CFR  Part  905),  both  as  amended, 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangekw 
grown  in  Florida  The  agreement  and 
Mxier  are  effective  under  the  Act.  These 
actions  were  recommended 
unanimously  by  the  Citrus 
Administrative  Committee.  The 
committee  works  with  USDA  in 
administering  the  mariceting  agreement 
and  order  program. 

Notice  of  the  proposed  rulemaking 
was  pubhshed  in  the  Federal  Registw  on 
October  20. 1988  (51  FR  37191).  The 
comment  period  ended  on  October  30, 
1986;  no  comments  were  received.  The 
final  rule  is  the  same  as  the  proposed 
rule  except  that  the  effective  date  is 
November  4, 1986^  instead  of  October  31, 
ig8&  The  later  effective  date  reflects  the 
date  of  issuance  for  the  final  rule. 


I  I 

40782       Federal  Register  /  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Rules  and  Regulations 


The  handling  regulation  for  all  citrus, 
including  Dancy  tangerines,  covered 
under  this  marketing  order  is  included  in 
Florida  Citrus  Regulation  6.  Florida 
Citrus  Regulation  6  (7  CFR  905.306)  was 
issued  on  a  continuing  basis  (46  FR 
60170;  December  8. 1981)  subject  to 
modiHcation.  suspension,  or  termination 
upon  recommendation  by  the  committee 
and  approval'by  the  Secretary.  Florida 
Citrus  Regulation  6  was  last  amended 
for  Dancy  tangerines  effective  January  9, 
1984  (49  FR  1467;  January  12, 1984). 
Section  905.306(a)  provides  that  no 
handler  shall  ship  between  the 
production  area  and  any  point  outside 
that  area  in  the  continental  United 
States.  Canada,  or  Mexico,  certain 
varieties  of  citrus  unless  the  variety 
meets  the  applicable  minimum  grade 
and  size  requirements.  For  Dancy 
tangerines  shipped  on  or  after  August 
20, 1984.  the  minimum  grade  was  U.S. 
No.  1  and  the  minimum  size  was  size  210 
(2%  6  inches). 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Committee  meetings  are  open 
to  the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

This  action  will  increase  the  minimum 
size  requirement  of  Florida  Dancy 
tangerines  from  size  210  (2yi6  inches)  to 
size  176  (2%  8  inches).  The  amendment 
of  the  minimum  size  requirement  reflects 
the  committee's  and  the  Department's 
appraisal  of  the  need  to  increase  the 
size  requirement  applicable  to  domestic 
shipments  of  Dancy  tangerines.  This 
action  recognizes  the  current  supply  and 
demand  for  such  fruit  and  is  necessary 
to  prevent  smaller,  less  flavorful 
tangerines  from  entering  fresh  markets. 

This  action  will  prevent  the  shipment 
of  small  size  tangerines  early  in  the 
season  which  can  have  a  price 
depressing  effect  on  larger,  more 
flavorful  tangerines.  Smaller  tangerines 
tend  to  be  less  flavorful  than  larger 
tangerines  and  generally  do  not  provide 
the  same  level  of  consumer  satisfaction. 
Ample  supplies  of  larger  size  Dancy 
tangerines  are  expected  to  be  available 
to  meet  market  needs  this  year.  Total 
Florida  tangerine  production  is  expected 
to  increase  over  last  year's  level  by  10 


percent  and  fresh  shipments,  estimated 
at  1.2  million  boxes,  are  expected  to 
increase  by  nearly  14  percent.  In 
addition,  competing  specialty  citrus 
varieties  from  Florida,  including 
Temples,  tangelos,  and  K-early  citrus 
are  also  expected  to  show  an  increase  in 
production  with  fresh  shipments 
estimated  to  increase  about  13  percent. 
When  heavy  volumes  of  small 
tangerines  are  shipped  with  larger  sizes 
in  years  of  ample  supply,  the  small  sizes 
are  discounted  in  the  marketplace  and 
this  tends  to  de{jress  the  market  for  all 
sizes. 

In  addition,  per  capita  fresh  citrus 
consumption  declined  slightly  during 
last  year.  It  is  anticipated  that  there  will 
be  an  increase  in  per  capita 
consumption  during  the  1986-87  season 
primarily  due  to  increased  citrus 
production. 

This  action  is  expected  to  result  in 
Dancy  tangerines  being  left  on  the  trees 
longer  to  attain  further  growth  and 
improved  flavor.  The  smaller  Dancy 
tangerines  will  mature  but  need  to  be 
left  on  the  tree  longer  to  develop 
acceptable  flavor. 

The  rule  will  also  delete  obsolete 
dates  and  references  to  minimum 
diameter  and  grade  for  Dancy 
tangerines  which  appear  in  Table  I  of 
§  905.306(a). 

Based  on  the  recommendation  and 
information  submitted  by  the  Citrus 
Adminstrative  Committee,  and  upon 
other  available  information,  it  is  hereby 
found  that  regulation  of  Florida  Dancy 
tangerines,  as  hereinafter  provided,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553),  because:  (1)  Shipments  of 
the  1986-87  Dancy  tangerine  crop 
already  have  begun;  (2)  to  maximize 
benefits  to  handlers,  producers,  and 
consumers,  this  action  should  apply  to 
as  many  1986-87  crop  shipments  as 
possible;  and  (3)  no  useful  purpose 
would  be  served  by  delaying  the 
effective  date  of  this  action. 

List  of  Subjects  fai  7  CFR  Part  905 

Marketing  agreements  and  orders, 
Florida,  Grapefruit,  Oranges,  Tangelos, 
Tangerines. 

PART  905-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  The  provisions  of  §  905.306  would 
be  amended  by  revising  the  following 


entry  in  paragraph  («].  Table  I, 
applicable  to  domestic  shipments,  to 
read  as  follows: 

§  905.306    Orange,  Grapefruit,  Tangerine, 
and  Tangelo  Regulation  6,  Amendment  40. 

(a)  *  •  * 


Table  I 


Vanety 
(1) 


Regulation 
Peho 


Period 


(2) 


MmimufT) 
grade 

(3) 


Diame- 
ter 
(itKhes) 

(4) 


Tarigennes:  On  or  after  U.S.  No.  1 2Vn 

Oancy.  ttevember  4. 

1966 


Dated:  November  4, 1986. 

Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable    . 
Division.  Agricultural  Marketing  Service. 

[FR  Doc.  86-25390  Filed  11-7-66;  8:45  am] 

BILUNG  CODE  3410-03-M 


7  CFR  Part  1097 


Milk  in  the  Memphis,  Tennessee 
Marketing  Area;  Order  Suspending 
Certain  Provisions 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rules. 

SUMMARY:  This  action  suspends,  for  the 
months  of  October  through  December 
1986,  the  pool  supply  plant  provisions  of 
the  Memphis,  Tennessee  milk  order.  The 
suspension  was  requested  by  Mid- 
America  Dairymen.  Inc.  (Mid-Am),  a 
cooperative  association  that  has  been 
asked  to  furnish  supplemental  milk  to 
meet  the  increasing  fluid  milk  needs  of 
distributing  plants  that  are  regulated 
under  the  Memphis  order.  The  supply 
that  Mid-Am  has  available  to  meet  such 
needs  is  milk  received  at  the 
cooperative's  supply  balancing  plants 
which  handle  the  reserve  milk  supplies 
associated  with  distributing  plants 
regulated  under  the  Southwest  Plains 
order.  Because  the  individual-handler 
pool  Memphis  order  provides  a  low 
minimum  shipping  level  to  qualify  pool 
supply  plants,  shipments  from  the 
cooperative's  balanaing  plants  would 
subject  them  to  regulation  under  that 
order.  This  would  result  in  a  reduction 
of  returns  to  Mid-Ant's  producers  and 
disrupt  their  normal  association  with  the 
Southwest  Plains  order.  This  action  will 
allow  the  reserve  milk  supplies  and  the 
supplemental  shipments  for  fluid  uses  to 
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ccHitinue  to  be  regulated  under  the 
Southwest  Plains  order  during  the  three- 
month  period. 

EFFECTIVE  DATE:  November  10, 1986  for 
the  months  of  October  thraogh 
December,  1966. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies.  Marketing  Socialist 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-2069. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceedkig: 

Notice  of  PrtqxMed  Sospenuon:  Issued 
October  21, 1966;  published  October  24. 
1966  (51  FR  37733). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-4tl2)  requires  the  Agency  to 
examine  the  impact  of  a  pn^Msed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  tends  to  ensure  diat  dairy 
farmers  will  continue  to  have  their  miUc 
regulated  and  priced  under  the  order 
covering  the  maricet  which  is  the 
primary  outlet  for  their  milk  sod  thereby 
receive  the  benefits  diat  accrue  from 
sudi  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provinons  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  001-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  Menqihis,  Tennessee 
marketing  area. 

Notice  of  the  proposed  rulemaking 
was  published  in  the  Federal  Rasutar  on 
October  24, 1986  (51  FR  37733) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  given  an 
opportunity  to  file  written  data,  views. 
and  arguments  thereon.  No  views 
opposing  the  proposal  were  received. 

After  consideration  of  all  relevant 
material,  including  the  pnqiosal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  October  through 
December  1986  the  following  provisions 
of  the  order  do  not  tend  to  e^ctuate  the 
declared  policy  of  the  Act 

In  §  1097.7.  paragraph  (b)  in  its 
entirety. 

Statement  of  Consideration 

This  action  makes  inoperative,  for  the 
months  of  OctobeMlecember  1986,  that 
portion  of  the  order's  fluid  railk  plant 
definition  which  provides  for  a  pool 
supply  plant.  The  order  currently 
regulates  a  plant  that  ships  in  excess  of 
70.000  pounds  of  milk  (about  two  loads) 
per  month  to  pool  distributing  plants. 


The  suspension  was  requested  by 
Mid-America  Dairymen,  Inc.  (Mid-Am), 
a  cooperative  association  that  in  mid- 
September  began  to  furnish 
supplemental  milk  to  meet  the  flnid  milk 
needs  of  bottling  plants  that  are 
regulated  under  the  Memphis  order.  The 
additional  milk  for  Memphis  bottling 
plants  is  necessary  because  of  die 
increased  Qass  I  sales  by  sudt  plants  as 
a  result  of  the  recent  closing  of  bottling 
plants  located  at  Springfield.  Miasouri, 
and  Paragould,  Arkansas.  Greater 
supplemental  shipments  will  be 
necessary  during  the  months  of 
October-December  because  of  the 
normal  seasonal  decrease  in  milk 
production  in  such  months  and  further 
reductions  this  year  as  a  result  of  die 
whole-herd  buyout  program. 

The  most  feasible  muk  tupply  that 
Mid-Am  has  available  to  supply  the 
fluid  needs  of  Memphis  handlers  is 
associated  with  the  cooperative's 
reserve  processing  (balancing)  jAaata 
that  are  located  in  southwestern 
Missouri  and  regulated  under  the 
Southwest  Plains  order.  However,  since 
the  individoal-handler  pool  Memphis 
order  provides  a  low  minimnTg  slipping 
standard  for  pool  supply  plants, 
shipments  from  Mid-Am's  balancing 
plants  would  result  in  the  regulation  of 
such  plants  under  the  Memphis  order.  If 
this  were  to  occur,  the  Memphis  order 
individual-plant  price  to  producers 
supplying  the  balancing  plants  would  be 
significantly  below  the  Southwest  Plains 
marketwide  blend  price,  thereby 
reducing  the  returns  to  Kfid-Am's  dairy 
farmers.  Furthennore,  if  dairy  farmers 
lose  their  association  with  tiw 
Southwest  Plains  market  during  any 
month  of  the  September-^4ovember 
period,  they  may  not  be  producers  und«' 
the  Southwest  Mains  order  during  the 
months  of  February^uly  1987. 

Two  of  Mid-Am's  ^ants  that  are 
pooled  as  balancing  plants  under  the 
Southwest  Plains  order  almost  became 
regulated  under  the  Memphis  order  on 
the  basis  of  shipments  during  the  latter 
half  of  September.  As  the  cooperative 
continues  to  supply  Memphis  handlers 
with  increased  supplemental  shipments 
to  meet  fluid  milk  needs,  the  balancing 
plants  would  hkely  become  regulated 
imder  the  Memphis  order  during  the 
months  of  October-December  1986.  The 
suspension  will  allow  the  southwest 
Missouri  balancing  plants  and  the  milk 
of  dairy  fanners  associated  with  sudi 
plants  to  continue  to  be  regulated  under 
the  Southwest  Plains  order  and  facilitate 
the  shipment  of  the  market's  reserve 
milk  supplies  to  fluid  milk  plants  in 
Memphis. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 


hereof  is  inyractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  maiketing  conditions  and 
to  assure  orderly  marketing  in  that  it 
will  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  regulated 
and  priced  under  the  order  covering  the 
maricet  which  is  the  primary  oudet  for 
their  milk  and  thereby  receive  the 
benefits  that  accrue  from  such  pooling 
and  pricing; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

f  c)  Notice  of  proposed  rulemakii^  was 
given  interested  parties  and  they  were 
afforded  an  oj^xirtunity  to  file  written 
data,  views  or  arguments  concerning 
this  proposal  to  suspend.  No  comments 
in  opposition  to  the  proposal  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Ragistar. 

List  of  Snbjecto  in  7  CFR  Part  1097 

Milk  marketing  orders.  Milk.  Dairy 
products. 

It  is  therefore  ordered  That  the 
aforesaid  provisions  of  5  1097.7  of  the 
Menqihis,  Tennessee  order  are  hereby 
suspended  for  the  months  of  October- 
Deconber  1966  as  followr. 

PART  1097-yiUC  IN  THE  MEMPHIS. 
TENNESSEE  MARKETING  AREA 

1.  The  authority  dtation  for  7  CFR 
Part  1097  continues  to  read  as  follows: 

Authority:  (Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674). 

S  1097.7    [SuapwKlMl  In  part] 

2.  In  7  CFR  Part  1097.  paragraph  (b)  of 
S  1007.7  is  suspended  in  its  entirety. 

Signed  at  Washington.  DC,  on:  November 
6,1986. 

Karan  K.  Darling, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  86-25481  Filed  11-7-86;  8:45  amj 
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ACnONE  Final  rule  with  request  for 
comments. 


:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  prohibit  assistance  to 
applicants/borrowers  who  have  been 
convicted  under  Federal  or  State  laws  of 
planting,  cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  after  December  23, 1985.  This 
action  is  being  taken  to  implement 
section  1764  of  the  Food  Security  Act  of 
1965  (Pub.  L  99-198).  The  intended 
effect  is  to  prohibit  assistance  to 
applicant/borrowers  who  have  been 
convicted  under  Federal  or  State  laws  of 
planting,  cultivating,  growing,  producing, 
harvesting,  or  storing  a  controUed 
substance  after  December  23, 1985. 
DATES:  Final  rule  effective  November  10, 
1986.  Comments  must  be  submitted  on 
or  before  December  10, 1986. 
AOORESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA,  Room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue  SW., 
Washington,  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 

FOR  RmTHER  mFORMATION  CONTACT: 

lames  A.  Flickinger,  Special  Assistant  to 
the  Assistant  Administrator,  Farmer 
Programs,  Farmers  Home 
Administration,  USDA,  Room  5019, 
South  Agriculture  Building,  Washington, 
DC  20250,  Telephone:  (202)  447-4671. 
SUPPL£MENTARV  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor, 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intetgovemmental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115.  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 


Home  Administration  Programs  and 
Activities"  (December  23, 1983), 
Emergency  Loans,  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded  with  the  exception  of  nonfarm 
enterprise  activity  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program  is 
subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-J. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — ^Farm  Ownership  Loans 
10.41ft— Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  th«  Major  Issues  of  the 
Final  Rule 

The  provisions  of  section  1764  of  the 
Food  Security  Act  of  1985  (the  Act)  (Pub. 
L  99-198)  require  FmHA  to  implement 
regulations  regatding  penalties  relating 
to  the  production  of  controlled 
substances.  The  intended  effect  is  to 
penaUze  those  who  have  been  convicted 
of  producing,  harvesting  or  storing 
controlled  substances. 

The  term  controlled  substance  is 
further  identified  in  21  CFR  Part  1308. 
FmHA  is  issuing  to  its  fieU  offices  the 
applicable  schedules  of  21  CFR  Part  1308 
as  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  (available  in  any  FmHA 
Office). 

As  provided  in  the  Act  FmHA  amends 
its  Farmer  Program  regulations  so  that  if 
an  individual  or  an  entity's  member  has 
been  convicted  after  December  23, 1985, 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  in  any  crop  year,  such  an 
individual  or  the  entity  itself  shall  be 
ineligible  for  Farmer  Program  loans  and 
certain  servicing  actions  for  that  year 
and  the  four  succeeding  crop  years. 
Applicants  will  attest  on  the  applicable 
FmHA  form  that  as  individuals  or  that 


its  members,  if  an  entity,  have  not  been 
convicted  of  such  a  crime  after 
December  23, 1985.  A  decision  to  reject 
an  application  because  of  such 
conviction  is  not  appealable  because  it 
is  required  by  statute.  Further  details 
are  in  the  regulations- 
Section  1764  of  the  Act  required  that 
regulations  implementing  its  provisions 
be  issued  not  later  than  180  days  after 
the  date  that  the  Food  Security  Act  of 
1985  was  enacted.  The  date  of 
enactment  was  December  23, 1985. 
FmHA  did  not  meet  this  deadline  due  to 
the  need  to  issue  regulations 
implementing  other  provisions  of  the  Act 
in  as  timely  a  fashion  as  possible  to 
cover  the  Spring  lending  season. 
Although  the  deadline  was  not  met. 
FmHA  is  still  compelled  to  make  a  good 
faith  effort  to  issue  regulations  as  soon 
as  it  can  to  implement  section  1764.  That 
is  why  the  action  being  taken  is  a  final 
rule  and  why  it  is  being  implemented 
immediately.  However,  the  fact  that  the 
deadline  in  section  1764  was  missed 
should  not  have  an  adverse  impact  on 
anyone  because  the  effect  of  the 
regulations  will  not  affect,  for  example, 
anyone  whose  loan  has  already  been 
closed  or  even  approved  but  not  yet 
closed  and  because  the  final  rule  only 
contains  what  is  required  by  section 
1764.  The  assistance  denied  to  anyone 
convicted  of  planting,  cultivating, 
growing,  producing,  harvesting,  or 
storing  a  controlled  substance  after 
December  23, 1985,  includes  an  insured 
or  guaranteed  loan,  a  subordination,  a 
transfer  and  assiunption,  and  a  credit 
sale  of  inventory  property.  To  approve 
an  insured  or  guaranteed  loan  to  anyone 
so  convicted  would  be  a  clear  violation 
of  section  1764.  To  grant  a  subordination 
request  so  that  a  boirower  may  obtain 
additional  financing  is  the  equivalent  of 
FmHA  extending  credit  itself  because 
FmHA  would  then  take  a  Uen  position 
junior  to  what  it  had,  and  that  is  why 
subordinations  are  considered 
prohibited  assistance.  Transfers  and 
assumptions  are  included  because  loan 
assistance  continues,  although  to  a  new 
borrower.  Credit  sales  are  included 
because  they  are  extensions  of  financial 
assistance  to  buyers  in  FmHA  inventory 
property.  Even  though  this  is  a  final  rule, 
FmHA  is  providing  a  30-day  comment 
period  because  this  is  a  new  area  for 
FmHA  and  comments  firom  the  public 
could  be  insightful.  The  comments  will 
be  considered  and  changes  to  the  final 
rule  may  or  may  not  be  made,  depending 
on  the  substance  of  the  comments 
received.  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  grants,  benefits  or  contracts 
shall  be  published  for  comment 
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notwithstanding  the  exemption  in  5 
U.S.C.  553  with  respect  to  such  rules.  It 
is  found  upon  good  cause  that  notice 
and  other  public  procedure  with  respect 
to  this  final  rule  action  are  impractical, 
and  good  cause  is  found  for  making  this 
final  rule  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

List  of  Subjects 

7  CFR  Part  1900 

Appeals,  Credit,  Loan  programs — 
Housing  and  community  development. 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agricultiu^. 

7  CFR  Part  1943 

Credit,  Loan  programs — Agriculture, 
Water  resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 

7  CFR  Part  1955 

Government  acquired  property.  Sale 
of  Government  acquired  property. 
Surplus  Government  property. 

7  CFR  Part  1962 

Crops,  Government  property, 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

7  CFR  Part  1965 

Foreclosure,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture. 

Therefore,  Chapter  XYIfl,  Titled, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  Part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Fanners  Home 
Administration  Appeal  Procedure 

2.  Section  1900.53  is  amended  by 
adding  paragraph  (a)(17)  to  read  as 
follows: 

S  1900.53    Decisions  which  are  not 
appealabie. 

(a)  *  *  * 

(17)  Denial  of  assistance  (including  a 
subordination  request  or  transfer  and 
assumption)  because  of  a  conviction 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance.  "Controlled  substance"  is 
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defined  in  Exhibit  C  to  Subpart  A  of  Part 
1941  of  this  chapter  (available  in  any 
FmHA  office). 


PART  1941— OPERATING  LOANS 

3.  The  authority  citation  for  Part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  A— Operating  Loan  Policies. 
Procedures,  and  Authorfzations 

4.  Section  1941.12  is  amended  by 
adding  an  introductory  paragraph  to 
read  as  follows: 

S  1941.12    Eligibility  requirements. 

In  accordance  with  the  Food  Security 
Act  of  1985  (Pub.  L.  99-198)  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  this  subpart  and  is 
available  in  any  FmHA  office,  for  the 
definition  of  "controlled  substance") 
prior  to  loan  approval  in  any  crop  year, 
the  individual  or  entity  shall  be 
ineligible  for  a  loan  for  ths  crop  year  in 
which  the  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
the  entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  will 
attest  on  Form  FmHA  410-1, 
"Application  for  FmHA  Services,"  that 
as  individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23. 1985.  A 
decision  to  reject  an  application  for  this 
reason  is  not  appealable.  In  addition, 
the  following  requirements  must  be  met: 


PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

5.  The  authority  citation  for  Part  1943 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  A— Insured  Farm  Ownership 
Loan  PoHcies,  Procedures  and 
Authorizations 

6.  Section  1943.12  is  amended  by 
adding  an  introductory  paragraph  to 
read  as  follows: 

S  1943.12    Farm  ownership  losn  eUglbility 
requirements. 

In  accordance  with  the  Food  Security 
Act  of  1985  (Pub.  L  99-198)  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 


joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308.  which 
is  Exhibit  C  to  Subpart  A  or  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1,  "Application  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  A 
decision  to  reject  an  application  for  this 
reason  is  not  appealable.  In  addition, 
the  following  requirements  must  be  met: 


Subpart  B— Insured  Soli  and  Water 
Loan  Policies,  Procedures  and 
Authorizations 

7.  Section  1943.62  is  amended  by 
adding  an  introductory  paragraph  to 
read  as  follows: 

§1943.62    Son  and  Water  Loan  eligibility 
requirements. 

In  accordance  with  the  "Food  Security 
Act  of  1985"  (Pub.  L  99-198)  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308.  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  a  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1,  "Application  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  A 
decision  to  reject  an  application  for  this 
reason  is  not  appealable.  In  addition, 
the  following  requirements  must  be  met: 


PART  1945— EiMERGENCY 

8.  The  authority  citation  for  Part  1945 
continues  to  read  as  follows: 
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Auttrarity.  7  U^.C.  1988:  5  U.S.C  301;  7  CFR 
2.23;  7  CFR  Z70. 

Subpart  D— Emergency  Loan  Policies, 
Procedures,  and  Authorizations 

9.  Section  1945.162  is  amended  by 
adding  an  introductory  paragraph  to 
read  as  follows: 

§1945.162    EligibHity  fMiulrwiMnt*. 

In  accordance  with  the  "Food  Security 
Act  of  1985"  (Pub.  L  99-198)  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  ofHce,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year,  in  which  the  individual  or 
member,  stockholder,  or  partner  of  the 
entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  will 
attest  on  Form  FmHA  410-1, 
"Application  for  FmHA  Services,"  that 
as  individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23, 1985.  A 
decision  to  reject  an  application  for  this 
reason  is  not  appealable.  In  addition, 
the  following  requirements  must  be  met: 


PART  1955— PROPERTY 
MANAGEMENT 

10.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Sut)part  C— Disposal  of  Inventory 
Property 

11.  Section  1955.105  is  amended  by 
adding  a  paragraph  heading  to  the 
existing  text,  designating  it  as  paragraph 
(a),  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§1955.105    RmI  propwiy  Iff actad 
(CONACT). 

(a)  Loan  types.  *  *  * 

(b)  Controlled  substance  conviction. 
In  accordance  with  the  "Food  Security 
Act  of  1985"  (Pub.  L  99-198)  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 


this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  a  credit 
sale  approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  credit  sale  for  the  crop  year  in 
which  the  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
the  entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  will 
attest  on  Form  FmHA  410-1, 
"Application  for  FmHA  Services,"  that 
as  individuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23, 1985.  A 
decision  to  reject  a  credit  sale  for  this 
reason  is  not  appealable. 

PART  1962— PERSONAL  PROPERTY 

12.  The  authority  citation  for  Part  1962 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 


Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

13.  Section  1962.30  is  amended  by 
adding  paragraphs  (b)(7)  and  (d)(3)  to 
read  as  follows: 

§  1962.30    Subordination  and  waiver  of 
FmHA  liana  on  dtattal  security. 

***** 

(b)  *  *  * 

(7)  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L.  99-198) 
after  December  28, 1985,  if  an  individual 
or  any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  of  Subpart  A  of  Part  1941  of 
this  chapter  and  Is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  the 
issuance  of  the  sabordination  in  any 
crop  year  the  individual  or  entity  shall 
be  ineligible  for  a  subordination  for  the 
crop  year,  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1.  "Application  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  A 
decision  to  reject  a  subordination 
request  for  this  reason  is  not  appealable. 

(d)  *  •  * 

(3)  Items  1.  22.  23  and  24  will  be 
completed  on  Form  FmHA  410-1. 


14.  Section  1962.34  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§1962.34    Tranafar  of  Chattel  security  and 
EO  property  and  aaaumption  of  dabta. 

Chattel  and  EO  property  may  be 
transferred  to  eligible  or  ineligible 
transferees  who  agree  to  assume  the 
outstanding  loan,  subject  to  the 
provisions  set  out  in  diis  section.  A 
transfer  and  assimiption  may  also  be 
made  when  one  or  more  of  the 
borrowers  or  the  former  spouse  and  co- 
obligor  of  a  divorced  borrower 
withdraws  from  the  operation  or  dies. 
The  transfer  of  accounts  secured  by  real 
estate  or  both  real  estate  and  chattels 
will  be  processed  under  Subpart  A  of 
Part  1965  of  this  chapter.  The  transferor 
(borrower)  must  be  sent  Form  FmHA 
1924-14,  "Notice — ^Farmer  Program 
Borrower  Servicing  Options  Including 
Deferral  and  Borrower  Responsibilities," 
as  soon  as  the  borrower  contacts  the 
County  Supervisor  inquiring  about  a 
transfer.  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L  99-198) 
after  December  23, 1985,  if  a  loan  is 
being  transferred  and  assumed  by  an 
eligible  or  ineligible  transferee,  and  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
transferee  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308.  which  is  Exhibit  C  of 
Subpart  A  of  Part  1941of  this  chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "conbtilled  substance") 
prior  to  the  approval  of  the  transfer  and 
assimiption  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  transfer  and  assumption  of  a  loan 
for  the  crop  year  in  which  the  individual 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Transferee  applicanta  will  attest  on 
Form  FmHA  410-1,  "Application  for 
FmHA  Services,"  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicted  of  such  crime  after 
December  23, 1985.  A  decision  to  reject 
an  application  for  transfer  and 
assumption  for  this  reason  is  not 
appealable. 


PART  1965— REAL  PROPERTY 

15.  The  authority  citation  for  Part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  19B9;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 
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Subpart  A—Servicing  of  Real  Estate 
Security  for  Fanner  Program  Loans 
and  Certain  Note-Only  cases. 

16.  Section  1965.12  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

S  1965.12    Subordination  Of  FmHA 
mortgage  to  permit  refinancing,  extensioo, 
Increase  In  amount  of  existing  prior  Hen,  to 
permit  a  new  prior  Hen,  or  to  permit 
reamoiUiatlon. 

See  9  ig65.34(e)  of  this  subpart  for 
requirements  concerning  subordinations 
of  non-program  (MP)  loans.  In 
accordance  with  the  Food  Security  Act 
of  1985  (Pub.  L  99-198)  after  December 
23, 1985,  if  an  individual  or  any  member, 
stockholder,  partner,  or  joint  operator  of 
an  entity  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting,  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308,  which  is  Exhibit  C  to 
Subpart  A  of  Part  1941  of  this  chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "controlled  substance") 
prior  to  the  issuance  of  the 
subordination  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  subordination  for  the  crop  year  in 
which  the  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
the  entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  for 
subordinations  will  attest  on  Form 
FmHA  465-1.  "Application  for  Partial 
Release,  Subordination,  or  Consent." 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  A 
decision  to  reject  an  application  for 
subordination  for  this  reason  is  not 
appealable. 

17.  Section  1965.27  is  amended  by 
revising  the  introductory  paragraph  and 
the  introductory  paragraph  of  paragraph 
(b)  to  read  as  follows: 

§1965.27    Transfer  of  real  estate  security. 

When  the  mortgage  requires  the 
consent  of  the  FmHA  to  any  proposed 
sale  or  other  transfer  of  read  estate 
security,  the  borrower  should  be 
reminded  that  before  firm  agreements 
have  been  reached  with  a  purchaser  of 
all  or  a  portion  of  the  security,  the 
borrower  and  purchaser  should  contact 
the  County  Supervisor  concerning  the 
proposed  sale.  Farmer  program  loan 
borrowers  must  be  sent  Form  FmHA 
1924-14  within  3  working  days  after  the 
borrower  contacts  the  County 
Supervisor  inquiring  about  a  transfer.  If 
a  proposed  sale  woidd  not  resiilt  in  the 
FmHA  accounts  being  paid  in  full  at  the 
time  of  sale  the  County  Supervisor 


should  explain  thoroughly  the 
requirements  of  this  section  and 
8S  1965.13  or  1965.26  of  this  subpart  as 
appropriate.  When  the  transferor  is 
receiving  a  substantial  down  payment 
for  the  sale  of  the  property,  die 
purchaser  must  be  required  to  contact 
other  soiutjes  of  credit  in  an  effort  to 
secure  a  loan  for  repayment  of  the 
FmHA  loan(8)  in  full.  If  an  NP  loan  is 
involved,  S  1965.34  of  this  subpart  also 
applies.  When  real  estate  security, 
mortgage  requires  FmHA  consent  to  the 
sale  and  the  transaction  cannot  be 
approved  under  the  appropriate  sections 
of  this  subpart,  the  account  will  be 
liquidated  as  required  in  S  1965.26  of 
this  subpart,  or  will  be  handled  in 
accordance  with  §  1965.27(g)  of  this 
subpart.  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L  99-198) 
after  December  23, 1985,  if  a  loan  is 
being  transferred  and  assumed  by  an 
eligible  or  ineligible  transferee,  and  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
transferee  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting,  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308,  which  is  Exhibit  C  to 
Subpart  A  of  Part  1941  of  this  chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "controlled  substance") 
prior  to  the  approval  of  the  transfer  and 
assumption  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  transfer  and  assumption  of  a  loan 
for  the  crop  year  in  which  the  individual, 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Transferee  applicants  wiU  attest  on 
Form  FmHA  410-1,  "Application  for 
FmHA  Services,"  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicted  of  such  crime  after 
December  23, 1985.  A  decision  to  reject 
an  application  for  transfer  and 
assumption  for  this  reason  is  not 
appealable. 

(b)  General  policies.  The  following 
general  poUcies  will  be  appUcable  when 
an  FmHA  borrower  transfers,  or 
proposes  to  transfer,  real  estate  which  is 
security  for  an  FmHA  loan(s).  The  loan 
account(s)  will  be  assumed  by  use  of 
Form  FmHA  1965-13,  "Assumption 
Agreement  for  Farmer  Program  Loans," 
or  Form  FmHA  1965-15,  "Assumption 
Agreement  Single  Family  Housing 
Loan(s)." 


PART  1980-GENERAL 

18.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
U.S.C.  301;  7  CFR  2.23:  7  CFR  2.70. 

Subpart  B — Farmer  Program  Loans 

19.  Section  1980.123  is  amended  by 
redesignating  paragraphs  (c)  through  (o) 
as  (d)  throu^  (p)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  1960.123    Transfer  and  assumption  of 
Farmer  Program  loans. 

(c)  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub.  L  99-198) 
after  December  23. 1985,  if  an  individual 
transferee  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
transferee  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308,  which  is  Exhibit  C  to 
Subpart  A  of  Part  1941  of  this  chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "controlled  substance") 
prior  to  the  approval  of  the  transfer  and 
assumption  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  transfer  and  assumption  for  the 
crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
449-6,  "Application  for  Guaranteed 
loan,"  that  as  individuals  or  that  its 
members,  if  an  entity,  have  not  been 
convicted  of  such  crime  after  December 
23, 1985.  A  decision  to  reject  an 
application  for  transfer  and  assumption 
for  this  reason  is  not  appealable. 

20.  Section  1980.175  is  amended  by 
adding  an  introductory  paragraph  (b)  to 
read  as  follows: 

S  1980.175    Opersting  loans. 

(b)  Loan  eligibility  requirements.  In 
accordance  with  the  Food  Security  Act 
of  1985  (Pub.  L  99-198)  after  December 
23, 1985,  if  an  individual  or  any  member, 
stockholder,  partner,  or  joint  operator  of 
an  entity  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308,  which  is  Exhibit  C  of 
Subpart  A  of  this  chapter  and  is 
available  in  any  FmHA  office,  for  the 
definition  of  "controlled  substance") 
prior  to  the  issuance  of  the  loan  note 
guarantee  or  the  contract  of  guarantee  in 
any  crop  year,  the  individual  or  entity 
shall  be  ineligible  for  a  guranteed  loan 
for  the  crop  year  in  which  the  individual 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
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the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FtaiiHA 
44G^  "Application  for  Guaranteed 
Loan."  that  as  individuals  or  that  its 
members,  if  an  entity,  have  not  been 
convicted  of  such  crime  after  December 
23, 1985.  A  decision  to  reject  an 
application  for  this  reason  is  not 
appealable.  In  addition,  the  following 
requirements  must  be  met: 

•  •        *        •        • 

21.  Section  1980.180  is  amended  by 
adding  an  introductory  paragraph  (c)  to 
read  as  follows: 

S  IMaiSO    Fanii  ownership  loan*. 

***** 

(c)  Farm  ownership  loan  eligibility 
requirements.  In  accordance  with  the 
Food  Security  Act  of  1985  (Pub.  L.  99- 
198)  after  December  23, 1985,  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Federal  or  State  law  of 
planting,  cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  the 
issuance  of  the  loan  note  guarantee  or 
the  contract  of  guarantee  in  any  crop 
year,  the  individual  or  entity  shall  be 
ineligible  for  a  guaranteed  loan  for  the 
crop  year  in  which  the  individual  or 
member,  stoddiolder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
449-8,  "Application  for  Guaranteed 
Loan,"  that  as  individuals  or  that  its 
members,  if  an  entity,  have  not  been 
convicted  of  such  crime  after  December 
23, 1985.  A  decision  to  reject  an 
application  for  this  reason  is  not 
appealable.  In  addition,  the  following 
requirements  must  be  met: 

*  *        »        •        • 

22.  Section  1980.185  is  amended  by 
adding  an  introductory  paragraph  to  (c) 
to  read  as  follows: 

S  1980.185    Soil  and  Watar  loans. 

***** 

(c)  Soil  and  Water  Loan  eligibility 
requirements.  In  accordance  with  the 
Food  Security  Act  of  1985  (Pub.  L.  99- 
198)  after  December  23, 1985,  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity  is 
convicted  under  Federal  or  State  law  of 
planting,  cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  the 


issuance  of  the  loan  note  guarantee  or 
the  contract  of  guarantee  is  any  crop 
year,  the  individual  or  entity  shall  be 
ineligible  for  a  guaranteed  loan  for  the 
crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
449-6,  "Application  for  Guaranteed 
Loan,"  that  as  individuals  or  that  its 
members,  if  an  entity,  have  not  been 
convicted  of  such  crime  after  December 
23, 1985.  A  decision  to  reject  an 
application  for  this  reason  is  not 
appealable.  In  addition,  the  following 
requirements  must  be  met: 


Dated:  September  29. 1986. 

Kathleen  W.  Lawieace, 

Under  Secretary  for  Small  Community  and 

Rural  Development 

[PR  Doc.  86-25328  Rled  11-7-86;  8:45  am] 

BiLLJNG  CODE  3410-07-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13    I 
[DktC-3201]         I 

Max  Factor  &  Co;  Prohibited  Trade 
Practlcea,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Stamford,  Conn.  Cosmetics  company  to 
make  promotional  allowances  available 
on  proportionally  equal  terms  to  all  of 
its  customers,  and  in  particular,  to  make 
alternatives,  such  as  handbills  or  other 
in-store  promotional  activities,  available 
to  customers  for  whom  its  basic 
promotional  plans  are  not  usable  or 
economically  feasible.  Respondent  is 
required  to  notify  all  its  customers  that 
the  promotional  payments  and 
alternatives  are  available. 
DATE:  Complaint  and  Order  issued 
October  15, 1986.  > 

FOR  FURTHER  INFORMATION  CONTACT 
Paul  W.  Turley.  Director,  Los  Angeles 
Regional  Office,  Federal  Trade 
Commission,  11000  Wilshire  Blvd.,  Los 
Angeles,  CA  90024.  (213)  209-7890. 


■  Copies  of  the  Complaint  and  the  E>eci8ion  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  8th  St.  and  Pa.  Ave.  NW.. 
Washington.  DC  20S8( , 


SUPPLEMENTARY  HUFORMATION:  On 

Friday,  March  21, 1988.  there  was 
published  in  the  Federal  Register,  51 FR 
9836,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Max 
Factor  &  Co.,  a  corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  Comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  fallows:  Subpart — 
Advertising  Falsely  or  Misleadingly: 
§  13.15  Business  status,  advantages,  or 
connections:  S  13.15-5  Advertising  and 
promotional  services;  §  13-20  Business 
methods  and  policies;  S  13.160 
Promotional  sales  plans.  Subpart — 
Corrective  Actions  and/or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  S  13.533-20 
Disclosures. 

List  of  Subjects  in  16  CFR  Part  13 

Cosmetics,  Promotional  allowances. 
Trade  practices. 

(Sec.  6,  38  Stat.  712;  15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Stat.  719^  as  amended;  sec.  2, 

49  Stat.  1526;  15  U.S.C.  46, 13) 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  86-25338  Filed  11-7-86;  8:45  am] 

BIUJNO  CODE  87SO-01-M 


16  CFR  Part  13 
[DktNo.9201] 


iftrte 


Electronic  Systems  frrtemationat,  Inc., 
et  al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 

action:  Consent  order. 

summary:  In  Settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Norcross,  Ga.  Manufacturer  and 
marketer  of  "Savit"  duty  cyclers  to 
cease  making  unsubstantiated 
representations  as  to  the  efficiency  of  its 
products  or  services.  Additionally, 
respondents  are  required  to  request  all 
dealers  of  its  products  to  refi'ain  from 
making  the  challenged  claims  and  to 
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recall  all  promotional  material  that  does 
not  conform  to  the  proposed  order. 

date:  Complaint  issued  Nov.  1, 1985. 
Order  issued  October  30, 1986*. 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/B-407,  Michael  Dershowitz. 
Washington,  DC  20580.  (202)  37ft-8720. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  Aug.  20. 1986,  there  was 
published  in  the  Federal  Register.  51 FR 
296^,  a  proposed  consent  agreement 
with^HMlysis  In  the  Matter  of  Electronic 
SystemsMntemational,  Inc..  a 
corporation,  and  Gene  B.  Patterson, 
individu&lly  and  as  an  ofTicer  of  said 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  of  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
comtemplated  by  the  agreement,  made 
its  jurisdictional  Hndings  and  entered  its 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  processing. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  of  Misleadingly: 
1 13.10  advertising  falsely  or 
misleadingly;  §  13.170  Qualities  or 
properties  of  product  or  service;  13.170- 
34  Economizing  or  saving;  S  13.190 
Result;  §  13.205  Scientific  or  other 
relevant  facts;  §  13.210  Scientific  tests. 
Subpart — Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  S  13.533-45 
Maintain  records;  S  13.533-45(a) 
Advertising  substantiation.  Subpart— 
Misrepresenting  Oneself  and  Goods — 
Goods:  §  13.1710  Qualities  or  properties; 
§  13.1730  Results;  S  13.1740  Scientific  or 
other  relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Duty  cyclers.  Energy  savings.  Trade 
practices. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5.  38  Stat  719.  as  amended:  15 
U.S.C.  45) 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  86-25337  Filed  11-7-86;  8:45  am] 

SaUNG  CODE  tTSfr-OI-M 


*  Copiei  of  the  Complaint  and  the  Deciiion  and 
Order  are  available  from  the  Commistion'a  Public 
Reference  Branch.  H-130.  6th  St.  k  Pa.  Ave..  NW.. 
Washington.  DC  20560. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  Nee.  33-6673, 34-23767, 35-24230, 
39-2048.  IC-15392,  and  IA-1046] 

Revision  of  Fee  Sctiedule  for  Record* 
Services 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Adoption  of  rule  amendments. 

summary:  The  Securities  and  Exchange 
Commission  is  revising  S  200.80e 
Appendix  E,  which  sets  forth  the 
schedule  for  fees  for  records  services 
and  designates  the  service  contractor  to 
provide  copies  of  public  docimients  filed 
with  the  Commission.  The  revisions 
reflect  increases  in  the  rates  charged  to 
the  public  by  Bechtel  Information 
Services  ("Bechtel"),  15740  Shady  Grove 
Road,  Gaithersburg.  Maryland  20877, 
pursuant  to  the  terms  of  Bechtel's 
contract  with  the  Commission.  In 
addition,  the  Commission  is  revising  its 
schedule  of  charges  for  information 
requested  under  the  Freedom  of 
Information  Act  ("FOIA").  These 
revisions  will  bring  these  fees  more  into 
conformance  with  current  costs  for 
responding  to  requests  for  records 
services. 

EFFECTIVE  DATE:  November  10, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Cecelia  A.  Charles,  Acting  Director, 
Office  of  Consimier  Affairs  and 
Information  Services,  202-272-7440; 
Jeanne  Carter,  Edgar  Coimsel,  Executive 
Director's  Office,  202-272-3557. 
SUPPLEMENTARY  INFORMATION:  On  May 
20, 1985,  the  Commission  awarded  a 
contract  for  microfilm  production  and 
dissemination  of  the  Commission's 
public  documents  to  Bechtel  Information 
Services.  Pursuant  to  the  terms  of  the 
Commission's  contract  with  Bechtel, 
prices  may  be  revised  annually 
consistent  with  aimual  increases  in  the 
contractor's  costs  of  production  as 
demonstrated  by  submission  to  the 
Commission  of  aimual  audited 
statements  of  contractor  costs  and 
contingent  upon  prior  approval  by  the 
Commission.  As  a  result  of  increased 
costs  of  production  the  Commission  is 
permitting  Bechtel  to  raise  the  rates  it 
charges. 

In  addition,  the  Commission  is 
revising  its  schedule  of  charges  for 
attestation  services  and  searching  for 
information  requested  under  the 
Freedom  of  Information  Act.  The 
Commission  has  not  increased  its 
charges  under  FOIA  in  a  nimiber  of 
years.  The  staff  search  rate  is  out  of 


date.  It  is  based  on  the  salary  of  a  GS- 
10,  step  one,  as  of  1965.  when  the  rate 
was  last  set  The  staff  specialists 
responsible  for  performing  most 
searches  are  either  GS-e  or  GS-11 
personnel  involved  in  processing  FOIA 
requests.  Additional  searching  is 
performed  by  professional  staff  in  the 
operating  divisions.  The  Commission  is 
therefore  instituting  an  updated  two-tier 
fee  based  on  the  houriy  rates  for  staff  at 
GS-g  and  GS-12  grade  levels.  In 
addition,  the  Commission  is  increasing 
the  charge  to  produce  an  attestation 
with  the  Commission  seal  to  more 
accurately  reflect  the  actual  cost  of 
performing  the  service. 

In  a  recent  study  conducted  by  Access 
Reports/Freedom  of  Information 
newsletter,  the  Commission  ranked  near 
the  bottom  of  the  Ust  of  Federal  agencies 
in  terms  of  the  percentage  of  actual 
FOIA  costs  recovered.  According  to  the 
study,  the  Commission  currently 
recovers  only  0.5  percent  of  its  actual 
FOIA  costs.  In  contrast,  the  Federal 
Reserve  Board  recovers  50  percent  of  its 
costs,  the  Environmental  Protection 
Agency  recovers  22  percent,  and  the 
Office  of  Personnel  Management 
recovers  13.3  percent 

The  specific  changes  to  S  200.80e  are 
as  follows: 

a.  The  paragraph  captioned 
"Searching  and  attestation  services"  is 
amended  to  include  two  separate  rates 
for  searches  based  upon  the  level  of  the 
employee  conducting  the  search.  Also, 
the  hoiu-ly  search  rates  have  been 
increased  fiY)m  $2.50  per  half  hour  to 
$5.00  per  half  hour  for  a  GS  9-11 
employee  and  $7.50  per  half  hour  for  a 
GS-12  or  above  employee  conducting 
the  search.  In  addition,  the  cost  of 
attestation  has  increased  to  $4.00. 
Finally,  the  street  address  of  the 
Seciuities  and  Exchange  Commission 
has  been  added. 

b.  The  paragraph  captioned  "Regular 
service"  is  amended  to  reflect  an  earlier 
increase  in  the  cost  for  paper  to  paper  or 
microfiche  to  paper  copying,  shipped 
within  seven  calendar  days  to  $0.20  per 
page. 

c.  A  new  paragraph  captioned 
"Freedom  of  Infonnation  Act  Requests" 
has  been  added. 

d.  The  paragraph  captioned 
"Watching  service"  is  amended  by 
changing  the  shipping  time  of  hard 
copies  of  customer-specified  originals 
from  4  p.m.  on  the  day  following 
contractor  receipt  of  original  to  within 
one  working  day  of  contractor  receipt  of 
original.  The  price  of  a  paper  copy  mil 
be  based  on  the  response  time  of  the 
contractor.  Microfiche  service  is  now 
referred  to  in  the  paragraph  and  will 
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cost  $5.00  per  fiche.  A  sentence  has  been 
added  to  the  paragraph  regarding 
additional  charges  for  the  watching 
service. 

e.  The  paragraph  captioned  "Public 
reference  copying  facilities  "  reflects 
that  customer  operated  paper-to-paper 
and  fiche-to-paper  copiers  will  now  cost 
$0.17  per  page  unless  the  copying 
machine  is  coin  operated.  In  that  case, 
the  per  page  cost  will  increase  to  $0.20. 
On-site  demand  service  is  raised  to 
$0.30  per  page.  Reference  has  been 
added  for  contractor  copying  on  a  first 
come,  first  served  basis  at  a  cost  of  $0.23 
per  page. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553(b)(3)(A)].  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practices.  It  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act,  requiring 
notice  and  opportunity  for  comment. 
Accordingly,  it  is  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy,  Securities. 

Statutory  Basis 

The  Commission  amends  §  200.80e  of 
Title  17,  Chapter  II.  of  the  Code  of 
Federal  Regulations  pursuant  to  the 
Securities  Exchange  Act  of  1934  and 
particularly  section  23(a)  thereof.  15 
U.S.C.  78w(a). 

Text  of  Amendments 

Title  17.  Chapter  U  of  the  CFR  is 
amended  as  follows: 

PART  200-ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200 
Subpart  D  continues  to  read  as  follows: 

Authority:  80  Stat.  383,  as  amended,  31  Stat. 
54.  sees.  19,  23,  48  Stat.  85,  901.  as  amended, 
sec.  20,  49  Stat.  833,  sec.  319,  53  Stat.  1173, 
sees.  38,  211,  54  Stat.  841,  855:  5  U.S.C.  552, 15 
U.S.C.  778,  78w,  79t,  77888,  8Ca-37,  80b- 
11.  *   *   *. 

2.  Section  200.80e  is  amended  by 
revising  the  paragraphs  captioned 
"Searching  and  attestation  services", 
"Regular  service",  "Watching  service", 
and  "Public  reference  copying 
facilities",  and  by  adding  a  new 
paragraph  captioned  "Freedom  of 
Information  Act  requests."  The 
paragraphs  captioned  "Facsimile  copies 
of  documents",  "Priority  service",  and 
"Subscription  services  and  microfiche 
copies"  are  unchanged.  S  200.80e  is 
revised  to  read  as  follows: 


§200.80*    Appendix  E— Schedule  of  fees 
for  records  services. 

Searching  and  attestation  services. 
Locating  and  making  available  records 
requested  for  inspection  or  copying  (including 
over-head  costs): 

First  one-half  hour— No  Fee:  each 
additional  one-half  hour  or  fraction  thereof — 
GS  9-11  employee  conducting  search:  $5.00: 
GS 12  or  above  employee  conducting  search: 
$7.50. 

Attestation  with  Commission  Seal  (in 
addition  to  other  fees,  if  any):  $4.00. 

Payment  for  the  above  services  must  be 
made  by  check  or  money  order  payable  to: 
'Treasury  of  the  United  States."  Address 
mailed  payments  to: 

Comptroller,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20548. 

Facsimile  copies  of  documents — Facsimiles 
of  public  documents  Sled  with  the 
Commission  and  retained  as  hard  copy 
records  or  as  microfiche  are  provided  by  a 
service  contractor  at  rates  established  by  a 
contract  between  the  contractor  and  the 
Commission.  All  requests  for  regular  service 
facsimile  copies  should  be  directed  to  the 
Public  Reference  Branch,  Seciuities  and 
Exchange  Commission.  Washington,  DC 
20549.  Requests  for  priority  services  may  be 
directed  to  the  service  contractor,  or  to  the 
Public  Reference  Branch.  Requests  for 
watching  services  should  be  directed  to  the 
service  contractor.  Cost  estimates  with 
respect  to  any  regular  or  priority  copying  job 
will  be  supphed  upon  request  by  the  Public 
Reference  Branch. 

Copies  will  be  sent  directly  to  the 
purchaser  by  the  service  contractor  unless 
attestation  is  requested.  The  purchaser  will 
be  billed  by  the  contractor  for  the  costs  of  the 
copies  plus  postage  of  other  delivery  charges, 
if  any.  Payment  of  all  copying  charges  must 
be  made  to  the  contractor,  not  to  the  SEC,  in 
the  manner  specified  on  the  contractor's 
invoice.  The  purchaser  will  be  billed 
separately  by  the  Commission  for  searching 
and  attestation  charges,  if  any,  at  the  rates 
noted  above. 

Paper-to-paper  facsimile  copies  may  range 
from  8Vi'  x  11'  to  14'  in  size,  regardless  of 
the  size  of  the  original,  and  are  subject  to  25% 
reduction  to  accommodate  oversized 
originals  if  the  resulting  copies  remain 
legible.  If  two  or  more  facsimile  copies  must 
be  made  from  oversize  originals,  the 
customer  will  match  and  join  the  copies  and 
be  billed  for  them  at  the  unit  page  charge  for 
each  copy  produced.  If  facsimile  copies  are  to 
be  certified  by  the  SBC,  the  copies  will  have 
a  left  margin  at  least  1  inch.  Fiche-to-paper 
blowback  copies  will  be  BVi'  x  11',  including 
clear  5-point  bold  type  characters  if  the 
original  paper  that  was  filmed  was  itself 
legible. 

The  following  type  of  dissemination 
services  are  available.  The  stated  time  for 
delivery  in  each  case  begins  to  run  only  after 
receipt  of  the  material  by  the  contractor,  if 
files  cannot  immediately  be  made  available 
by  the  Commission,  the  time  of  shipment  will 
be  affected.  The  contractor  maintains  files  of 
most  materials. 

Regular  service.  Hard  (facsimile)  copies  of 
original  hard  copies,  or  from  microfiche 


accessible  to  the  contractor,  will  be  shipped 
within  seven  calendar  days  after  order  and 
material  are  received  by  the  contractor — 
each  page — $0.20.  (Delivery  costs  and 
applicable  sales  taxes  are  additional). 

Freedom  of  Information  Act  Requests. 
Hard  (facsimile)  copies  of  original  hard 
copies,  will  be  shipped  within  seven  calendar 
days  after  order  and  material  are  received  by 
the  contractor — each  page — $0.15.  (Delivery 
costs  and  applicable  sales  taxes  are 
additional).  "This  service  is  available  only  for 
documents  not  available  in  the  Commission's 
Public  Reference  Room  or  through  the 
contractor's  dissemination  services. 

Priority  Service.  Hard  (facsimile)  copies  of 
originals  or  microfiche  or  other  hard  copies 
received  by  the  Contractor  by  the  close  of  the 
business  day  will  be  shipped  by  the  close  of 
business  of  the  following  day  exclusive  of 
weekends  and  holidays — each  page — $0.30. 
(Delivery  costs  and  sales  tax,  where 
applicable,  are  additional]. 

Watcfiing  service.  Hard  (facsimile)  whole 
copies  of  customer-specified  original  or 
originals  will  be  shipped  within  one  working 
day  of  contractor  receipt  of  original 
(customer  advance  order),  exclusive  of 
weekends  or  holidays — each  page — $0.30, 
microfiche  service — $5.00  per  fiche. 
Additional  charges  for  the  watching  service 
have  been  added  and  are  available  from  the 
contractor.  (Delivery  costs  and  applicable 
sales  taxes  are  additional). 

Public  reference  copying  facilities.  In 
addition  to  the  demand  order  facsimile 
copying  services  described  above,  the  service 
contractor  maintains  customer  operated 
paper-to-paper  and  fiche-to-paper  copiers  in 
the  public  reference  rooms  of  the  Commission 
in  Washington,  DC,  New  York  and  Chicago. 
These  machines  can  be  used  to  make 
immediate  copies  of  material  for  inspection  in 
those  offices  at  a  cost  of  $0.17  per  page.  Coin 
operated  self-service  machines  will  cost  $0.20 
per  page.  (Sales  taxes,  when  applicable,  are 
additional.)  The  service  contractor  will  also 
make  paper  copies  on  a  highspeed  fiche-to- 
paper  copier  from  fiche  retrieved  by 
customers  from  film  located  in  the 
Washington,  DC  reference  room.  The  onsite 
service  is  intended  to  provide  to  the  extent 
possible  5-minutes  demand  service.  The  cost 
is  $0.30  per  page,  plus  apphcable  sales  taxes. 
In  addition,  copying  by  the  contractor  in  the 
reference  rooms  on  a  first  come,  first  served 
basis  is  provided  for  $0.23  per  page,  plus 
applicable  sales  taxes. 

Subscription  services  aad  microfiche 
copies.  The  contractor  offers  certain  paper  or 
24x  microfiche  subscription  services  pursuant 
to  the  contract.  The  microfiche  copies  (24X 
reduction,  60  frames,  titled  and  indexed)  and 
paper  copies  are  offered  through  a  variety  of 
subscription  and  demand  order  services.  The 
cost  of  subscription  services  varies  according 
to  the  types  of  service  and  volume.  Packages 
currently  on  microfiche  and  on  paper  include 
registration  statements  and  prospectuses 
under  the  Securities  Act  of  1933,  registration 
and  listing  applications  under  the  Securities 
Exchange  Act  of  1934.  annual  reports  to 
shareholders,  definitive  proxies  and 
information  statements,  tender  offers  and 
acquisition  reports,  and  fiKngs  on  Forms  6-K, 
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8-K,  lOK,  10-Q.  20-F,  and  N-SAR.  under  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940. 
Subscriptions  may  be  for  specified 
documents  or  in  various  combinations  and 
groupings  and  may  be  specified  either  by 
company  name  or  by  major  stock  exchanges. 

The  contractor  supplying  these  services 
will  supply  information  and  price  lists  upon 
request.  Please  address  requests  for 
information  and  all  orders  for  subscription 
services,  priority  and  watching  services,  and 
microfiche  copies  to:  Bechtel  Information 
Services,  15740  Shady  Grove  Road, 
Gaithersburg.  MD  20877-1454  (Telephone:  toll 
free  1-800-231-DATA  or  [301]  258-4300). 

By  the  Commission. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
November  3. 1986. 

[FR  Doc.  86-25398  Filed  11-7-86;  8:45  am) 
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17  CFR  Part  202 

[Release  Nos.  33-6674;  34-23776;  35-24231; 
IC-1539S;  IA-1048] 

Remittance  of  Fees  to  Lockbox 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Readoption  of  temporary  rule. 

SUMMARY:  The  Commission  has 
readopted  for  ten  months  a  temporary 
rule,  adopted  in  June  1984.  which 
permits  filing  and  other  fees  to  be 
remitted  to  a  U.S.  Treasury  designated 
lockbox  depository  located  in 
Pittsburgh,  Pennsylvania.  This  action 
will  permit  registrants  to  continue  to  use 
the  procedures  specified  by  the 
temporary  rule  pending  the 
Commission's  consideration  of  whether 
to  adopt  proposed  amendments  to  the 
rule  that  were  published  in  the  Federal 
Register  in  February,  1986. 

EFFECTIVE  DATE:  November  10, 1986  to 
September  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  A.  Jackson,  Special  Coimsel, 
(202-272-2700).  Office  of  the  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  In 
Securities  Act  Release  No.  6540.  dated 
June  27, 1984  [49  FR  27306},  the 
Commission  adopted  a  temporary 
amendment  to  §  202.3a,  to  permit  filing 
fees  to  be  remitted  to  a  lockbox 
depository.  Under  these  amendments, 
filers  may  continue  to  transmit  fees 
along  with  filings  or  may  transmit 
required  fees  to  a  lockbox  depository  in 
Pittsburgh,  Pennsylvania  either  by  mail 


or  wire  transfer.  When  the  temporary 
amendments  were  adopted,  the 
Commission  stated  that  it  would 
consider  whether  to  eliminate  payment 
of  fees  directly  to  the  Commission  and 
instead  mandate  payment  of  fees  to  a 
lockbox. 

On  February  13, 1986.  the  Commission 
issued  a  release  that  proposed  the 
permanent  adoption  of  S  202.3a  as  well 
as  amendments  which  would  change  its 
provisions  from  permissive  to 
mandatory.  The  Commission  also  issued 
a  notice,  on  January  30, 1986,  of  the 
extension  of  the  temporary  rule  to 
November  1, 1986.  Pending  its 
consideration  of  the  staffs 
recommendation  concerning  the 
proposed  changes,  the  Commission  has 
determined  that  temporary  §  202.3a 
should  be  readopted  for  an  additional 
ten  months  (to  September  1, 1987). 

Administrative  Prooadute  Act 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act. 
5  U.S.C.  553(b)(A).  that  temporary  rule 
202.3a  relates  solely  to  agency 
organization,  procedure  or  practice  and, 
therefore,  advance  notice  and 
opportunity  for  comment  is  uimecessary 
in  connection  with  this  action. 

List  of  Subjects  in  17  CFR  Part  202 

Administrative  practice  and 
procedure.  Investigations.  Securities. 

Text  of  Amendmeiit 

Title  17,  Chapter  U  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  202— INFORMAL  AND  OTHER 
PROCEDURES 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

AutiMMity:  65  Stat.  290,  31  U.S.C.  483a;  48 
Stat.  74. 15  U.S.C.  77f.(b)  and  77f.(c),  as 
amended;  48  Stat.  881. 15  U.S.C.  78ee.  as 
amended. 

2.  Section  202.3a  is  added  as  follows: 

§  202.3a    InatmcUone  for  Wng  fees. 

Payment  of  fees  required  by  the 
following  rules  shall  be  made  according 
to  the  directions  listed  in  this  part: 
S  230.111  (17  CFR  230.111),  {  240.0-9  (17 
CFR  240.0-9).  S  25ai07  (17  CFR  250.107), 
§  270.0-8  (17  CFR  270.0-8)  and  S  275- 
203-3(b)  (17  CFR  275.203-3(b)).  Effective 
August  15. 1984.  all  such  fees  may  be 
transmitted  to  a  U.S.  Treasury 
designated  lodcbox  in  Pittsburgh, 
Pennsylvania,  by  either  mail  or  wire 
transfer;  or  may  be  transmitted  directly 
to  the  Commission  at  450  Fifth  Street 


NW.,  Washington,  DC  20549.  If  a  filer 
selects  the  lockbox  method  of 
transmitting  fees,  payments  in  the  form 
of  personal  check,  money  order, 
certified  check,  cashier's  check,  or  wire 
transfer  will  be  considered  received  by 
the  Commission  at  the  time  of  their 
receipt  by  the  lockbox  depository. 
Personal  checks  will  continue  to  be 
unacceptable  for  filings  under  the 
Securities  Act  of  1933.  The  following 
instructions  are  for  lockbox  transmittals 
only. 

(a)  Mail.  Fees  transmitted  by  mail 
must  be  addressed  to  the  Securities  and 
Exchange  Commission,  Post  Office  Box 
360055M.  Pittsburgh.  PA  15251.  Checks 
and  money  orders  are  to  be  made 
payable  to  the  Seciuities  and  Exchange 
Conunission.  Checks  must  contain  the 
following  information  for  each 
individual  filing  (preferably  on  die  front 
of  the  check):  Filing  company's  name, 
IRS  identification  number,  form  type, 
amendment  (if  applicable),  and 
Commission  file  number,  if  known. 
Filers  should  include  the  specific 
payment  being  sent  for  each  filing  if  a 
check  contains  payments  for  multiple 
filings.  Each  response  should  be  clearly 
labeled  to  indicate  the  data  element  to 
which  it  refers,  e.g..  "IRS  #:  53-0040540." 

(b)  Wire.  Filers  who  wish  to  wire 
filing  fee  payments  to  the  lockbox  must 
contact  their  respective  banks  to 
determine  the  specific  procedures 
utilized  by  each  bank  for  wire  transfer 
of  funds.  In  addition,  filers  must  inform 
their  banks  that  the  wire  is  to  be  sent  to 
the  Mellon  Bank.  American  Banker's 
Association  number  043000261,  that  the 
Securities  and  Exchange  Commission 
account  niunber  at  Mellon  is  910-8739, 
and  that  the  Commission  is  the 
recipient.  The  wire  transfer  must  contain 
the  following  data  elements  (clearly 
identified)  for  each  individual  filing: 
filing  company's  name,  dollar  amount. 
IRS  identification  number,  form  type, 
amendment  (if  applicable),  and 
Commission  file  number,  if  known. 
Filers  should  include  the  specific 
payment  being  sent  for  each  filing  if  a 
wire  transfer  contains  payments  for 
multiple  filings.  Wire  transfers  will  be 
accepted  from  9  a.m.  to  3  pjn.  weekdays 
(excluding  hoUdays). 

By  the  Commission. 

Dated:  November  5. 1986. 
Shiriey  E.  HoUis. 
Assistant  Secretary. 
(FR  Doc.  86-25476  Filed  11-7-86;  8:45  am] 
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17CFR  Part  240 

[ReL  No.  34-23677;  Rto  No.  S7-S-96] 

Depository  Shipment  Controi  List 
Transfer  Instructions;  Definition  of 
Item 

Correction 

In  FR  Doc.  86-23089  beginning  on  page 
36547  in  the  issue  of  Tuesday,  October 
14, 1986,  make  the  following  correction: 

On  page  36547,  first  column,  in  the 
SUPPLaiENTARV  INroRMATION,  fourth 
line,  "14Ad-l"  should  read  "17Ad-l". 

MLLMG  COOC  1505-Ot-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  103 
(T.0. 86-196] 

Exchange  of  Information  With  Foreign 
Agencies 

aqency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  to  provide  the 
Commissioner  of  Customs  or  his 
designee  with  authority  to  authorize 
officers  of  the  Customs  Service  to 
exchange  information  with  foreign 
customs  and  law  enforcement  agencies 
pursuant  to  bilateral  and  multilateral 
obligations  or  whenever  such  exchanges 
are  necessary  to  assist  in  U.S. 
investigations  or  judicial  and  quasi- 
judicial  proceedings.  This  amendment  is 
necessary  to  implement  a  section  of  the 
recently  enacted  Anti-Drug  Abuse  Act 
of  1986.  Pub.  L  99-570. 
EFFECnVH  date:  November  10, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Doris  Robinson,  Regulations  Control  and 
Disclosure  Law  Division  (202-566-8681). 
SUPPLEMENTARY  INFORMATION: 
Background 

On  October  27, 1986,  the  President 
signed  into  law  the  "Anti-Drug  Abuse 
Act  of  1986"  (Pub.  L  99-570),  ("the  Act") 
which  provides  for  a  wide  range  of 
programs  and  measures  to  enhance 
efforts  to  counteract  the  problem  of  drug 
abuse  in  the  U.S.  Among  these  measures 
are  several  dealing  with  increased 
enforcement  of  drug  laws  and 
interdiction  of  drug  trafficking. 

In  particular,  titles  I  through  III  of  the 
new  law  relate  to  drug  law  enforcement 
measures.  Titles  II  and  III  address  the 
significant  changes  made  to  the  customs 


laws,  including  otfier  laws  enforced  by 
the  Customs  Service. 

One  such  change,  contained  in  section 
3127  of  the  Act,  amends  the  Tariff  Act  of 
1930  (19  U.S.C.  1201  et  seq.],  by  adding  a 
new  section  628  (19  U.S.C.  1628), 
providing  for  the  exchange  of 
information  or  documents  with  foreign 
customs  and  law  enforcement  agencies. 
Pursuant  to  new  section  628,  the 
exchange  is  allowed  if  the  Secretary  of 
the  Treasury  reasonably  believes  the 
exchange  of  information  is  necessary  to: 

(1)  Ensure  compliance  with  any  law  or 
regulation  enforced  or  administered  by 
the  Customs  Service; 

(2)  Administer  or  enforce  multilateral 
or  bilateral  agreements  to  which  the  U.S. 
is  a  party; 

(3)  Assist  in  investigative,  judicial  and 
quasi-judicial  proceedings  in  the  U.S.; 
and 

(4)  An  action  comparable  to  any  of 
those  described  in  paragraphs  (1) 
through  (3)  undertaken  by  a  foreign 
customs  or  law  enforcement  agency,  or 
in  relation  to  a  proceeding  in  a  foreign 
country. 

The  information  may  be  provided  to 
the  foreign  customs  or  law  enforcement 
agencies  only  if  the  Secretary  of  the 
Treasury  obtains  assurances  from  these 
agencies  that  such  information  will  be 
held  in  confidence  and  used  only  for  the 
law  enforcement  purposes  for  which  it 
was  provided.  No  information  may  be 
provided  to  any  foreign  customs  or  law 
enforcement  agency  that  has  violated 
any  of  these  assurances. 

Part  103,  Customs  Regulations  (19  CFR 
Part  103),  concemi  the  availability  of 
information  provided  the  public  under 
the  Freedom  of  Information  Act,  as 
amended  (5  U.S.C.  552).  This  part 
supplements  regulations  of  the 
Department  of  the  Treasury  contained  in 
31  CFR  Part  1,  concerning  public  access 
to  records,  provides  procedures  by 
which  the  public  may  obtain  access  to 
records  maintained  by  Customs,  and 
includes  provisions  governing  the 
release  of  certain  Information  to  the 
press  and  the  giving  of  testimony  or  the 
production  of  Customs  Service 
documents  in  court  proceedings. 

To  implement  section  3127  of  the  Anti- 
Drug  Abuse  Act  o!  1986,  a  new  S  103.18, 
Customs  Regulations  (19  CFR  103.18),  is 
being  added  to  Part  103,  to  provide  for 
the  exchange  of  information  between 
the  Customs  Service  and  foreign 
customs  or  law  enforcement  agencies. 
This  new  S  103.18  tracks  the  language  of 
section  3127,  but  delegates  the  authority 
to  authorize  the  exchange  of  information 
to  the  Commissioner  of  Customs  or  his 
designee.  Accordingly,  it  conforms  the 
regulations  to  the  new  law. 


Inapplicability  of  Public  Notice  and 
Delayed  Effective  Dale  Provisions 

Inasmuch  as  this  amendment  involve** 
a  foreign  affairs  function  of  the  U.S., 
implements  a  statutory  requirement,  and 
involves  a  matter  in  which  the  public  is 
not  directly  involved,  pursuant  to  5 
U.S.C.  553(b)(B),  notice  and  public 
procedure  thereon  are  unnecessary,  and 
pursuant  to  5  U.S.C.  5S3(d)(3),  a  delayed 
effective  date  is  not  required. 

Executive  Order  12291 

Because  this  docimient  involves  a 
foreign  affairs  function  it  is  not  subject 
to  E.0. 12291. 

Regulatory  Flexibility  Act 

This  document  is  not  subject  to  the 
provisions  of  sections  603  and  604  of 
Title  5,  United  States  Code,  as  added  by 
section  3  of  Pub.  L.  96-354,  the 
"Regulatory  Flexibihty  Act."  That  Act 
does  not  apply  to  any  regulation,  such 
as  this,  for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  or  any  other  statute. 

Drafting  Information  I 

The  principal  author  of  this  document 
was  Susan  Terranova,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  103 

Freedom  of  information. 

Amendment  to  tlie  Regulations 

Part  103,  Customs  Regulations  (19  CFR 
Part  103),  is  amended  as  set  forth  below. 

PART  103— AVAILABILITY  OF 
INFORMATION 

1.  The  authority  citation  for  Part  103  is 
revised  to  read  as  follows: 

Authority:  S  U.S.C.  301.  552;  19  U.S.C.  66, 
1624.  31  U.S.C.  9701.  Pub.  L  9»-570. 

2.  Part  103  is  further  amended  by 
adding  a  new  S  103.18.  to  read  as 
follows: 

S  103.18    Relaaae  of  Information  to  foreign 
agencies. 

(a)  The  Commissioner  or  his  designee 
may  authorize  Customs  officers  to 
exchange  information  pr  documents 
with  foreign  customs  and  law 
enforcement  agencies  if  the 
Commissioner  or  his  designee 
reasonably  beUeves  the  exchange  of 
information  is  necessary  to — 

(1)  ensure  compliance  with  any  law  or 
regtilation  enforced  or  administered  by 
Customs; 
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(2)  administer  or  enforce  multilateral 
or  bilateral  agreements  to  which  the  U.S. 
is  a  party; 

(3)  assist  in  investigative,  judicial  and 
quasi-judicial  proceedings  in  the  U.S.; 
and 

(4)  an  action  comparable  to  any  of 
those  described  in  paragraphs  (a)  [1] 
through  (3)  of  this  section  undertaken  by 
a  foreign  customs  or  law  enforcement 
agency,  or  in  relation  to  a  proceeding  in 
a  foreign  country. 

(b)(1)  Information  may  be  provided  to 
foreign  customs  and  law  enforcement 
agencies  under  paragraph  (a)  of  this 
section  only  if  the  Commissioner  or  his 
designee  obtains  assurances  from  such 
agencies  that  such  information  will  be 
held  in  conHdence  and  used  only  for  the 
law  enforcement  purposes  for  which 
such  information  is  provided  to  such 
agencies  by  the  Conunissioner  or  his 
designee. 

(2)  No  information  may  be  provided 
under  paragraph  (a)  of  this  section  to 
any  foreign  customs  or  law  enforcement 
agency  that  has  violated  any  assurances 
described  in  paragraph  (b)(1)  of  this 
section. 

William  von  Raab, 
Commissioner  of  Customs. 

Approved:  November  5, 1986. 
Francis  A.  Keating, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  86-25486  Filed  11-7-66;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  918 

Approval  of  the  Abandoned  Mine  Land 
Reclamation  Plan  for  ttw  State  of 
Louisiana  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Final  rule. 

summary:  On  February  3, 1986.  the  State 
of  Louisiana  submitted  to  OSMRE  its 
proposed  Abandoned  Mine  I^nd 
Reclamation  (AMLR)  plan  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  After  opportunity 
for  public  comment  and  review  of  the 
plan  submission,  the  Assistant  Secretary 
for  Land  and  Minerals  Management  of 
the  Department  of  the  Interior  has 
determined  that  the  Louisiana 
Abandoned  Mine  Land  Reclamation. 
Plan  meets  the  requirements  of  SMCRA 
and  the  Secretary's  regulations. 


Accordingly,  the  Assistant  Secretary  is 

approving  Uie  Louisiana  plan. 

EFFECTIVE  DATE:  This  rule  is  effective 

December  10, 1986. 

ADDRESSES:  Copies  of  the  full  text  of  the 

proposed  Louisiana  plan  are  available 

for  review  during  regular  business  hours 

at  the  following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Tulsa  Field  Office, 
333  W.  Fourth  Street,  Room  3432, 
Tulsa,  OK  74103 

State  of  Louisiana,  Department  of 
Natural  Resources,  Office  of 
Conservation,  625  North  4th  Street, 
Baton  Rouge.  LA  70804 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Record,  1100  L  Street.  NW.,  Rm  5315. 
Washington,  DC  20240 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  V.  Smith,  Program  Manager. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  1951  Constitution  Ave, 
NW..  Washington,  DC  20240,  telephone 
(202)  343-3376. 

SUPPLEMENTARY  INFORMATION: 

General  Background  of  the  Abandoned 
Mine  Land  Reclamation  Program 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA), 
Pub.  L  95-87,  30  U.S.C.  1201  et  seq., 
establishes  an  abandoned  mine  land 
reclamation  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 
past  mining. 

This  program  is  funded  by  a 
reclamation  fee  imposed  upon  the 
production  of  coal.  Lands  and  water 
eligible  for  reclamation  under  the 
program  are  those  that  were  mined  or 
affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law. 

Each  State,  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  Title  IV  of  SMCRA. 
may  submit  to  the  Department  a  State 
reclamation  plan  demonstrating  its 
capability  for  administering  an 
abandoned  mine  reclamation  program. 
Title  IV  provides  that  the  Department 
may  approve  the  plan  once  the  State  has 
an  approved  regulatory  program  under 
Title  V  of  SMCRA.  If  the  Department 
determines  that  a  State  has  developed 
and  submitted  a  program  for 
reclamation  and  has  the  necessary  State 
legislation  to  implement  the  provisions 
of  Title  IV,  the  Department  shall  grant 
the  State  exclusive  responsibility  and 
authority  to  implement  the  provisions  of 
the  approved  plan.  Section  405  of 


SMCRA  (30  U.S.C.  1235]  contains  the 
requirements  for  State  reclamation 
plans. 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  Part  884, 43 
FR  49932  through  49947,  October  25. 
1978).  Under  those  regulations,  the 
Director  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is 
required  to  review  the  plan  and  solicit 
and  consider  comments.  If  the  State  plan 
is  disapproved,  the  State  may  modify 
and  resubmit  the  plan  at  any  time. 

Upon  approval  of  the  State 
reclamation  plan,  the  State  may  submit 
to  the  Office  on  an  aimual  basis,  a  grant 
appUcation  for  funds  to  be  expended  in 
that  State  on  specific  reclamation 
projects  which  are  necessary  to 
implement  the  State  reclamation  plan  as 
approved.  Such  annual  requests  are 
reviewed  and  approved  by  OSMRE  in 
compliance  with  the  requirements  of  30 
CFR  Part  886. 

To  codify  information  applicable  to 
individual  States  under  SMCRA. 
including  decisions  on  State  reclamation 
plans.  OSMRE  has  established 
Subchapter  T  to  30  CFR  Chapter  VII. 
Subchapter  T  consists  of  Parts  900 
through  950.  Provisions  relating  to 
Louisiana  are  found  in  30  CFR  Part  918. 

Background  on  the  Louisiana 
Abandoned  Mine  Plan  Submission 

On  August  2. 1984.  a  cooperative 
agreement  between  the  Louisiana 
Department  of  Natural  Resources  and 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  was 
approved.  The  purpose  of  this 
agreement  was  to  assure  that 
information  required  for  the  preparation 
of  the  Louisiana  Abandoned  Mine 
Reclamation  plan  would  be  assembled. 

On  February  3, 1986,  the  State  of 
Louisiana  submitted  to  OSMRE  its 
proposed  AML  reclamation  plan.  After  a 
series  of  interagency  discussions,  notice 
of  receipt  of  the  submission  initiating 
the  plan  review  was  published  on  April 
4. 1986  (51  FR  11586).  The  announcement 
requested  public  comments  until  May  5. 
1986.  Eight  comments  were  received. 

A  public  hearing  on  the  plan  was  held 
by  the  Louisiana  Department  of  Natural 
Resources  (DNR)  on  June  13, 1986.  A 
State  comment  period  was  held  open 
until  June  20, 1986.  No  comments  were 
received  from  the  general  public. 

Subsequent  to  the  hearing,  OSMRE 
representatives  met  with  DNR  officials 
to  discuss  amendments  and 
modifications  to  the  plan.  DNR 
submitted  AML  plan  amendments  to 
OSMRE  on  July  7. 1986. 


BEST  COPY  AVAILABLE 
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The  compteted  ptan  is  available  for 
review  during  regiilv  basineas  bouts  at 
all  locations  listed  above  in 


The  administrative  record  on  the 
Louisiana  plan  is  availaUe  for  review 
during  regular  busiBcss  hours  at  the 
OSMRE  administrative  reoird  office 
listed  above  under  "J 


Assistant  Secretary's  FuicBiigs 

1.  In  accordance  with  section  405  of 
SMCRA  the  Assistant  Secretary  finds 
that  Louisiana  has  submitted  a  plan  for 
recfamation  of  abandoned  mines  and 
has  the  ability  and  necessary  legislation 
to  implement  the  provisions  of  Title  IV 
ofSKfC3lA. 

2.  The  Assistant  Secretary  has 
determined,  pursuant  to  30  CFR  884.14, 
that:  (a)  The  Louisiana  Department  of 
Natural  Resources  has  the  policies  and 
administrative  structure  necessary  to 
carry  out  the  plan; 

(b}  the  ptan  meets  all  the  requirements 
of  30  CFR  Chapter  VH.  Subchapter  R; 

(c)  the  State  has  an  approved 
regulatory  program,  and 

(d)  the  plan  is  in  compliance  with  all 
applicable  State  and  Feideral  laws  and 
regulations. 

3.  The  Assistant  Secretary  has 
solicited  and  considered  the  view  of 
Federal  agencies  having  an  interest  in 
the  plan  as  required  by  30  CFR 
884.13(a)(2).  These  agencies  include:  The 
U.S.  Department  of  the  Interior, 
Geological  Survey  (USGSJ,  U.S. 
Department  of  the  Interior,  Fish  and 
Wildlife  Service  (FWS),  U.S.  Department 
of  the  biterior.  Bureau  of  Kfines  (BOM), 
U.S.  Department  of  Agriculture,  Forest 
Service  (FS),  Soil  Conservation  Service 
(SCS),  Department  of  Energy  (DOE), 
Federal  Regional  Council  (ITIC),  and  the 
EnvnDnmental  Protection  Agency  (EPA). 

DispositioD  of  Comments 

The  following  comments  received  on 
the  Louisiana  plan  during  the  public 
comment  period  were  considered  in  the 
Assistant  Secretary's  evaluation  of  the 
Louisiana  plan  as  indicated: 

(1)  The  FWS  commented  that  a 
biological  opinion  under  section  7(a)  of 
the  Endangered  Species  Act  on  the 
Proposed  State  AML  program  is  needed 
for  the  Louisiana  AML  program  as 
addressed  under  Part  B(3)(a)  of  the  1983 
Memorandum  of  Understanding 
between  FWS  and  OSMRE.  This  opinion 
is  being  prepared  by  the  FWS.  OSMRE 
and  the  State  agree  that  a  biological 
opinion  is  appropriate. 

(2)  The  FWS  recommended  that  a 
provision  should  be  made  in  the  plan  for 
periodic  updating  of  the  list  of 
endangered  and  threatened  species. 
OSMRE  agrees  with  this 


recommendation.  The  State  has 
amended  the  plan  to  tncUide  such  a 
provision. 

(3)  The  FWS  recommended  that 
provisions  be  made  in  the  plan  to  verify 
the  presence/absence  of  listed  species 
within  any  area  which  could  be  affected 
by  an  AML  project  OSMRE  agrees  nrith 
this  recMnmendiation.  The  State  has 
included  such  a  provision  in  the  plan. 

(4)  The  SCS  commented  diat  in 
S  884.13.  the  plan  should  clarify 

the  fact  that  priorities  for  reciamation 
apply  to  both  co^  and  non-coal 
projects.  OSMRE  agrees  with  this 
comment.  The  State  has  clarified  the 
reclamation  priorities  accordingly. 

(5)  The  SCS  cooimented  that  the  plan 
should  include  a  statement  that  the 
State  will  coordinate  its  reclamation 
activity  with  the  SCS  as  well  as  other 
Federal  agencies.  OSMRE  agrees  with 
this  comment.  The  State  has  modified  its 
plan  accordingly. 

(6)  The  EPA  commented  that 
reclamation  activity  could  impact 
certain  waters  that  are  within  the 
jurisdiction  cA  section  404  of  the  Clean 
Water  Act  U  so,  •  permit  may  be 
required  from  the  U.S.  Army  Corps  of 
Engineers.  Early  coordination  should  be 
made  with  the  Corps  of  Engineers  to 
alleviate  unnecessary  delays.  In  the 
event  an  environniental  impact 
statement  or  environmental  assessment 
is  needed,  documentation  of  impacts  on 
wetlands  within  the  Corps'  jurisdiction 
should  be  made.  OSMRE  agrees  that 
such  a  statement  in  the  plan  would 
avoid  possible  confusion  over 
jurisdiction  in  the  future.  The  State  has 
amended  the  plan  accordingly. 

[7]  The  EPA  commented  that  the  plan 
should  ensure  that  any  abandoned  mine 
reclamation  activity  wiH  fully  comply 
with  the  permitting  and  environmental 
review  requirements  established  under 
sections  402  and  306  of  the  Clean  Water 
Act.  Any  discharges  into  waters  of  the 
United  States  may  require  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  Therefore,  eariy 
coordination  should  be  afforded  to  EPA. 
OSMRE  agrees  with  this  comment.  The 
State  has  amended  the  plan  accordingly. 

(8)  The  Advisory  Council  on  Historic 
Preservation  commented  that  little 
information  is  presented'in  the  plan 
concerning  the  treatment  of  historic 
properties  for  achieving  compHance 
with  section  106  of  the  National  Historic 
Preservation  Act  and  its  implementing 
regulations  (36  CFR  Part  800).  OSMRE 
agrees  with  the  comment.  The  State  has 
added  a  discussion  to  the  ptan  on  how 
compliance  with  38  CTl  Part  800  will  be 
accommodated. 


Adifitional  Findings  i 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  has 
examined  this  rulemaking  under  section 
1(b)  of  Executive  Order  No.  12291 
(February  17, 1981  )k  and  has  determined 
that,  based  on  available  quantitative 
data,  it  does  not  conrtitute  a  major  rule. 
The  reasons  imderi3ring  this 
determinabon  are  as  follows: 

(1)  Approval  will  not  have  an  effect 
on  costs  or  prices  for  consumers, 
indivHfaa!  industries.  Federal,  State  or 
local  goverrmient  agencies  or  geographic 
regions;  and 

(2)  Approval  will  not  have  adverse 
effects  on  competition,  employment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rulemaking  has  been  examined 
pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq^  and  OSMRE 
has  determined  that  the  rule  will  not 
have  significant  economic  effects  on  a 
substantial  number  of  small  entities.  The 
reason  for  this  determination  is  that 
approval  will  not  have  demographic 
effects,  direct  costs,  nonquantifiable 
costs,  competitive  effects,  enforcement 
costs  or  aggregate  effects  on  small 
entities. 

The  Assistant  Secrttary  has 
determined  that  the  Louisiana 
Abandoned  Mine  Land  Reclamation 
plan  will  not  have  a  significant  effect  on 
the  quality  of  the  human  environment 
because  the  decision  relates  only  to 
policies,  procedures  send  organization  of 
the  State's  Abandoned  Mine  Land 
Reclamation  program.  Therefore,  under 
the  Department  of  IntBrior  Manual  {DtA) 
516.2.3(A)(10).  the  Assistant  Secretary's 
decision  on  the  Lonisiana  plan  is 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
requirements.  As  a  result,  no 
environmental  assessment  or 
environmental  impact  statement  (EIS) 
has  been  prepared  on  this  action.  It 
should  be  noted  that  a  programmatic 
EIS  was  prepared  by  OSMRE  m 
conjunction  with  the  implementation  of 
Title  rv.  Also  an  environmental  analysis 
or  an  EIS  will  be  prepared  for  the 
approval  of  grants  for  the  abandoned 
mine  lands  reclamation  projects  under 
30  CFR  Part  886. 

List  of  Subjects  fai  30  CFR  Part  918 

Coal  mining.  Reclamation,  Surface 
mining.  Underground  mining. 
Reclamation  plan. 
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Dated:  November  3, 1988. 
I.  Sjeven  Griles, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

Therefore,  Part  918  is  amended  as 
follows: 

PART  918— LOUISIANA 

1.  The  authority  citation  for  Part  918  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.) 

2.  Section  918.20  is  added  to  read  as 
follows: 

§918.20    Approval  Of  Louisiana 
Abandoned  Mine  Land  Reclamation  Plan. 

The  Louisiana  plan,  as  submitted  and 
revised,  is  approved.  Copies  of  the 
approved  program  are  available  at  the 
following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Tulsa  Field  Office. 
333  W.  Fourth  Street.  Room  3432. 
Tulsa,  OK  74103 

State  of  Louisiana.  Department  of 
Natural  Resouces.  Office  of 
Conservation.  625  North  4th  Street. 
Baton  Rouge.  LA  70804 

(FR  Doc.  86-25226  Filed  11-7-86;  8:45  ami 

BiaiNG  CODE  431(M)S-M 


30  CFR  Part  948 


Extension  of  Deadlines  for  ttie  West 
Virginia  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Final  rule. 


summary:  OSMRE  is  announcing  the 
approval  of  a  request  from  the  State  of 
West  Virginia  to  extend  the  deadlines 
for  submission  of  a  number  of  required 
amendments  to  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
West  Virginia  program).  Accordingly. 
West  Virginia  will  now  have  until  April 
15. 1987  to  submit  the  required  statutory 
amendments  and  materials  satisfying 
the  remaining  conditions  of  program 
approval. 

EFFECTIVE  DATE:  November  10. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Blankenship  Jr.,  Director. 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street. 
Charleston.  West  Vii^ginia  25301, 
Telephone:  (304)  347-7158. 

SUPPLEMENTARY  INFORMATION: 


L  Background  on  the  West  Virginia 
Program 

On  March  3, 1980,  West  Virginia 
submitted  its  proposed  permanent 
regulatory  program,  which  the  Secretary 
of  the  Interior  disapproved  on  October 
22. 1980,  following  a  review  in 
accordance  with  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  and  30  CPU  Part  732  (45  FR 
69249-69271).  On  December  19. 1980. 
West  Virginia  resubmitted  its  proposed 
program,  which  the  Secretary  approved 
on  January  21, 1981.  Information 
concerning  the  general  back^und  of 
the  permanent  program  submission,  as 
well  as  the  Secretary's  fmdings,  the 
disposition  of  comments  and  an 
explanation  of  the  initial  conditions  of 
approval  of  the  West  Virginia  program 
can  be  foimd  in  the  January  21. 1981 
Federal  Register  (46  FR  5915-5956). 
Subsequent  actions  concerning 
proposed  amendments  emd  the 
conditions  of  approval  are  codifled  at  30 
CFR  948.11.  948.12,  948.13,  948.15  and 
948.16. 

II.  Submission  of  Extension  Request 

The  July  11, 1985  Federal  Register 
contained  two  notices  annoimcing  the 
approval,  with  certain  exceptions,  of 
two  sets  of  program  amendments 
submitted  by  West  Virginia  (50  FR  28316 
through  28342).  In  his  decision 
concerning  the  West  Virginia  Energy 
Act.  the  Director  required  that,  no  later 
than  March  15. 1986.  West  Virginia 
submit  copies  of  statutory  revisions  to 
correct  or  otherwise  eliminate  nine 
grammatical,  codification  and  reference 
citation  errors,  as  listed  at  30  CFR 
948.16(c). 

In  his  decision  concerning  the  second 
amendment  package,  which  contained 
revised  regulations  and  associated 
materials,  the  Secretary  removed  nine 
conditions  of  program  approval  and 
revised  the  six  remaining  conditions  as 
codified  at  30  CFR  948.11(a)  (1),  (8),  (19), 
(38).  (39)  and  (41).  As  revised,  the 
conditions  require  that,  by  January  11. 
1986.  West  Virginia  submit  additional 
proposed  amendments  to  correct 
deficiencies  concerning  stability 
analyses  for  coal  mine  waste  piles, 
inspection  requirements  for  coal  mine 
waste  piles,  inspection  requirements  for 
coal  mine  waste  disposal  {u«as, 
comphance  information  requirements 
for  permit  appUcations,  critical  habitats 
of  threatened  and  endangered  species 
with  respect  to  coal  exploration  permit 
applications,  revegetation  success 
standards  and  evaluation  techniques, 
and  the  issuance  of  show  cause  orders 
for  patterns  of  violations. 

By  letter  of  November  5, 1985,  West 
Virginia  submitted  draft  proposed 


changes  designed  to  address  these 
conditions  and  required  amendments  as 
well  as  certain  provisions  of  the 
amendments  originally  found 
inconsistent  with  Federal  requirements 
(Administrative  Record  No.  WV  705).  By 
letter  of  December  10. 1985,  OSMRE 
notified  the  State  that,  while  the 
proposed  changes  themselves  appeared 
to  be  acceptable,  additional  materials 
were  needed  to  fully  satisfy  all 
outstanding  concerns  (Administrative 
Record  No.  WV  706).  On  February  la 
1986.  West  Virginia  notified  OSMRE 
that  because  of  legislative  scheduling 
problems,  it  would  be  unable  to  meet  the 
January  11, 1966  deadline  for  addressing 
the  conditions  and  that  it  would 
probably  be  unable  to  meet  the  Mtutih 
15, 1986  deadline  for  the  required 
statutory  amendments  (Administrative 
Record  No.  WV  707).  The  letter  hirther 
stated  that,  if  the  legislature  failed  to  act 
on  the  proposed  regulatory  changes, 
emergency  regulations  would  be  filed  to 
address  the  conditions. 

On  March  15, 1966,  the  1986  session  of 
the  legislature  adjourned  without  acting 
upon  the  proposed  amendments.  On 
May  27, 1986.  OSMRE  requested  that  the 
State  proceed  with  promulgation  of 
energency  regulations  and  supply  a  new 
schedule  for  final  resolution  of  all 
requirements.  On  June  30, 1986,  West 
Virginia  responded  that  the  legislature 
had  revised  the  procedures  and 
restricted  the  circiunstances  under 
which  emergency  regulations  could  be 
filed,  and  that  it  did  not  believe  the 
current  situation  justified  an  emergency 
filing  (Administrative  Record  No.  WV 
709).  Furthermore,  the  letter  stated  a 
desire  to  address  those  issues  as  part  of 
the  regulatory  reform  review  process, 
rather  than  submitting  them  to  the 
legislature  as  an  amendment  package 
separate  from  the  changes  which  will  be 
needed  as  a  result  of  that  process.  To 
provide  adequate  time  for  preparation 
and  consideration  by  the  1987  session  of 
the  legislature.  West  Virginia  requested 
that  the  submission  deadlines  for  both 
the  conditions  and  the  required 
amendments  be  extended  until  April  15. 
1987. 

in.  Public  Conunent 

The  Secretary  solicited  public 
comment  and  provided  opportxmity  for  a 
public  hearing  on  the  proposed 
extensions  in  the  September  11. 1986 
Federal  Register  (51  FR  32338-32339). 
Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(10)(i),  comments 
were  also  soUcited  from  various  Federal 
agencies.  The  comment  period  closed  on 
October  14. 1986  without  receipt  of  any 
comments.  Since  no  one  requested  an 
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oppottaaHy  to  tMlify  at  a  pubDc 
bearing,  bo  haaiing  waa  held. 

IV.  Sacretaay'a  Datw  ii  Jinlion 

in  conrideratton  of  tne  regtslativc 
tcbetjine  and  tna  State  lequiieiiieut  for 
legislatfve  approval  of  all  permanent 
regulations,  and  in  tlie  interest  of 
consolidation  of  the  ndematdng  process, 
as  discussed  in  the  section  of  this  notice 
entitled  "Submission  of  Extension 
Request,"  the  Seccetaiy  haa  detennined 
that  an  exteaatim  of  the  deadlinea  for 
submission  of  matetiala  satisfying  the 
remaining  coaditions  of  proyam 
approval  and  the  raiiuirad  atatatory 
amendments  i»  waRaBtad  Therelbre.  he 
is  extentting  the  sabmwaion  deadlines 
until  AprU  15. 1987. 

V.  Additional  DWeimhialiaos 

1.  Conusance  With  the  National 
Envmmmattat  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  7Q2(d}  of  SMCRA,  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemalung. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

Cte  Augnat  28^  1981.  the  Office  of 
Manageaeat  and  Badget  (OMB)  granted 
OSMRE  an  exemptioB  from  itrtinnp  3, 4, 
7,  and  8  of  Executive  Order  12291  for 
aetiona  directly  related  to  uppanai  or 
conditional  approval  of  State  regidatory 
programs.  Therefore,  fttr  tins  action 
OSMRE  is  exempt  from  the  reqaireinent 
to  prepare  a  Regulatory  tmpaci  Analysis 
and  this  action  does  not  reqirire 
regulatory  review  by  OMR 

The  Department  of  the  biterior  has 
detennined  that  this  rule  wiQ  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  aeq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Pari  948 

Coal  mining.  Intogovernmental 
relations.  Surface  mining.  Under^ound 
minmg. 


Dated:  Novembv  3. 19BS. 
J.  Steven  Griles, 

Assistant  Sectetmy.  Land  and  Minerals 
Management        i 

PART  948~WEST  VIRGINIA 

30  CFR  Part  918  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Autiiaiity:  Pub.  L  95-87,  Sutfai:e  Mining 
Control  and  Reclanation  Act  of  1977  [30 
V.S.C.  1201  et  seq.]. 


9948.tt    [AaiwufcJ? 

2.  fri  i  948.11,  paragraphs  (a){l}.  (aKS), 
(a)(19}.  (a)(38).  (a)f39}  and  (a)f41). 
remove  the  date  "January  11, 1986"  and 
add,  in  its  place,  "April  15, 1987." 

S  948.16    [Amandadl 

3.  In  §  94&16,  paragraph  (c) 
introductory  text,  remove  ^e  date 
"March  15, 1986"  and  add,  in  its  ptace, 
"April  15. 1987." 

[FR  Doc.  86-25227  Filed  11-7-86;  8:45  am] 

BILUNG  CODE  4310-Of-M 


POSTAL  SERVICE 

39  CFR  Parts  221, 222, 223.  and  244 

Miscellaneous  Organizational  Changes 

agency:  Postal  Service. 
action:  Final  ruk. 

summary:  The  primary  ptirposes  of  this 
final  role  are  to  reflect  [1}  the  creation  of 
a  new  senior  level  position  at 
Headquarters,  that  of  Associate 
Postmaster  General,  and  [2)  a  realigned 
management  stmcture  at  Headquarters 
and  in  the  field  aimed  at  putting 
decisionmaking  and  management 
expertise  closer  to  the  mailing  public. 
Certain  minor  and  editorial  changes  are 
also  made  to  tha  regulatioos. 
EFFECTIVE  DATE:  December  10. 1988. 
FOR  FUirrHEII  MTOMIATIOH  CONTACT: 
Fred  ].  l&itenadi  (202)  268-4179. 
SUPPLEMEirrARV  mFONMATION: 

List  of  Subjects  !n  39  CFR  Porta  221,  222, 
223,  and  244 

Organization  and  functions 
(Government  agencies],  Authority 
delegations  (Goremment  agencies), 
P(}atal  Service. 

PART  221— GENERAL  PRINCIPLES  OF 
ORGANIZATIOM 

1.  The  authority  citation  for  Part  221  is 
revised  to  read  as  follows: 

AoOority:  39  U£.C  201. 202,  203, 2M,  206, 
401(2],  402,  403. 401. 


2.  In  §  221.2,  para^^ph  (a)  fs  revised 
to  read  as  follows: 

§221.2    Board  Of  Governors  Of  the  Peatat 
Servlca^ 

(a)  The  Board  of  Governors  directs  the 
exercise  of  the  powers  of  the  Postal 
Service;  reviews  the  practices  and 
policies  of  the  Postal  Service;  and 
directs  and  controls  tts  expenditures. 
***** 

3.  In  paragraph  CcI  of  S  221.3,  strike 
out  "agency"  and  insert  "agent"  in  lieu 
thereof,  and  revise  paragra^  (a)  to  read 
as  follows: 

§  221.3    Postmaater  QanaraL 

(a)  The  Postmaster  General  (PMG)  is 
the  chief  executive  officer  of  the  Postal 
Service  and  is  responsible  tfa  ita  overall 
operation.  The  PMGia  named  and  can 
be  removed  by  a  majority  of  the  nine 
Governors^ 
***** 

4.  Redesignate  ii  221.5,  221.6.  and 
221.7  as  §§  221.6,  221.7  and  221.8, 
respectively;  add  new  §  221.5  and  revise 
redesignated  H  221 A  221.7  and  221.8  to 
read  as  foQows:       j 

§221.5    Aasociate  PoelHiaalaf  Cawarai. 


(a)  The  Associate  Postmaster  General 
is  appointed  and  can  be  removed  by  the 
Postmaster  General 

(b]  The  Associate  Postmaster  General 
is  required  to  perform  all  tasks  as 
assigned  by  the  Postmaster  General. 

§  221.6    Groups  and  ispertonania. 

(a)  Postal  Service  Headquarters  is 
divided  into  six  major  groups:  Human 
Resources,  Finance  and  Plannkig, 
Facilities  and  Supply,  Management 
Information  and  Research  Technology, 
Operations  Support,  and  Marketing  and 
Communications.  Each  gtaof  is  headed 
by  a  Senior  Assistant  Postmaster 
General  (SAPMG).  The  SAPMG  for 
Finance  and  Planniiig  reports  directly  to 
the  Postmaster  General  The  SAPMG  for 
Operations  Support  reports  directly  to 
the  Deputy  Postmaster  GeneraL  The 
SAPMGs  for  Facilities  and  St^jply. 
Management  Information  and  Research 
Technology,  Human  Resources,  and 
Marketing  and  CommunioatioBS  report 
directly  to  the  Associate  Postmaster 
General.  The  SAPMGs  are  responsible 
for  the  following  activities  within  tfieir 
assigned  areas: 

(1)  Program  plannfng,  direction,  and 
review; 

(2)  Establishment  of  poKcies, 
procedures,  and  staadards;  and 

(3]  Operational  determinations  not 
within  the  full  furiscEction  of  field 
officers. 
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(b)  Groups  are  divided  into 
departments  or  offices  headed  by  either 
Assistant  Postmasters  General  (APMGs) 
or  Directors.  The  heads  of  these 
departments  and  offices  report  to  and 
are  responsible  for  assisting  the 
SAPMGs  in  carrying  out  their  assigned 
activities. 

(c]  Certain  other  Headquarters  units 
report  directly  to  the  Postmaster 
General.  These  include  the  Law 
Department,  headed  by  the  General 
Counsel,  and  the  Inspection  Service 
Department  headed  by  the  Chief  Postal 
Inspector.  TTie  Executive  Assistant  to 
the  Postmaster  General  also  reports 
directly  to  the  Postmaster  General. 

(d)(1)  The  Corporate  Executive 
Committee  is  composed  of  the 
Postmaster  General,  the  Deputy 
Postmaster  General,  and  the  Associate 
Postmaster  General.  Its  purpose  is  to 
assist  the  Postmaster  General  in 
estabUshing  management  policy  and 
objectives  and  approving  major  plans, 
programs  and  budgets. 

(2)  The  Corporate  Program  Committee 
is  composed  of  the  Senior  Assistant 
Postmasters  General  and  the  General 
Counsel.  Its  purpose  is  to  consider 
capital  investments  and  other  budgetary 
items,  to  review  program  proposals 
going  to  the  Corporate  Executive 
Committee  and  program  status  reports 
from  four  Program  Area  Committees. 

(e)  Statements  of  the  functions  of  die 
various  groups,  departments,  and  offices 
can  be  found  in  Part  224  of  this  chapter. 

§221.7    Postal  Regions. 

(a)  There  are  five  Postal  Regions.  Each 
region  is  headed  by  a  Regional 
Postmaster  General  (RPMG)  who 
reports  to  the  Deputy  Postmaster 
General,  and  has  overall  responsibility 
for  operational  activities  (except  those 
reserved  to  Headquarters)  of  the  Postal 
Service  within  the  region. 

(b)  Each  RPMG's  office  includes  five 
functions — Operations  Support, 
Marketing  and  Communications, 
Finance,  Planning,  and  Human 
Resources.  Each  regional  function  is 
headed  by  a  Regional  Director  who 
reports  to  the  RPMG. 

(c)(1)  Postal  regions  are  composed  of 
field  divisions  headed  by  field  division 
general  managers /postmasters  whose 
organizational  units  are  in  turn 
composed  of  management  sectional 
centers  (MSCs)  headed  by  MSC 
managers  or  MSC  managers/ 
postmasters,  large  independent  post 
offices  headed  by  postmasters,  and  bulk 
mail  centers  (BMCs)  headed  by  BMC 
managers. 

(2)  Each  field  division  general 
manager/postmaster  reports  to  the 
RPMG,  and  has  line  responsibility  for 


postal  operations  (except  those  reserved 
to  Headquarters  and  regions)  in  the 
division  area,  the  MSCs.  independent 
post  offices,  and  BMCs  within  the 
division  area. 

(3)  Each  MSC  manager/postmaster 
reports  to  a  field  division  general 
manager/postmaster,  and  has  line 
responsibility  for  postal  operations 
(except  those  reserved  to  Headquarters 
and  regions)  within  the  MSC  area. 

(4)  Each  BMC  manager  reports  to  a 
field  division  general  manager/ 
postmaster,  and  has  line  responsibility 
for  postal  operations  (except  those 
reserved  to  Headquarters  and  regions) 
within  the  BMC. 

(5)  The  Airport  Mail  Facilities  at  JFK 
New  York  and  O'Hare  Field,  Chicago, 
are  headed  by  operations  managers  who 
report  to  their  field  division  general 
managers/postmasters. 

§221.8    Offlewv. 

(a)  Officers  serve  at  the  pleasure  of 
the  Postmaster  General.  The  following 
officers  are  appointed  by  the  Postmaster 
General: 

(1)  Associate  Postmaster  General; 

(2)  Senior  Assistant  Postmasters 
General: 

(3)  Assistant  Postmasters  General; 

(4)  The  General  Counsel  and  Deputy 
General  Counsel; 

(5)  The  Consumer  Advocate; 

(6)  The  Chief  Postal  Inspector; 

(7)  The  Judicial  Officer, 

(8)  The  Executive  Assistant  to  the 
Postmaster  General; 

(9)  The  Treasurer;  and 

(10)  The  Regional  Postmasters 
General. 

(b)  The  number  of  SAPMGs  and 
APMGs  is  set  by  resolution  of  the  Board 
of  Governors. 

PART  222— DELEGATIONS  OF 
AUTHORITY 

5.  The  authority  citation  for  Part  222  is 
revised  to  read  as  follows: 

Autfaoilty:  39  U.S.C.  203.  204,  401(2).  402, 
403,  404.  408. 

6.  In  S  222.1,  revise  paragraphs  (a),  (c), 
and  the  first  sentence  of  (e)  to  read  as 
follows: 

§222.1    Authority  lor  dslsgsHon. 
(a)  The  Postmaster  General  is 
empowered  to  authorize  any  employee 
or  agent  of  the  Service  to  exercise  any 
function  vested  in  the  Postal  Service,  in 
the  PMG,  or  in  any  other  Postal  Service 
employee. 

(c)  When,  by  reason  of  absence, 
disability,  or  vacancy  in  office,  neither 
the  Postmaster  General  nor  the  Deputy 
Postmaster  General  can  act  as 


Postmaster  GenovL  the  first  available 
official  on  the  following  list  will  do  so: 

(1)  Associate  Postmaster  General; 

(2)  Senior  Assistant  Postmaster 
General,  Operations  SopporL 

(e)  The  Associate  Postmaster  General: 
the  SAPMGs;  the  General  Cotmseb  Ae 
Chief  Postal  Inspector  and  the 
Executive  Assistant  to  the  Postmaster 
General  act  for  the  Postmaster  General 
on  assi^ud  matters.  *  *  * 

§222^    [AmsndMl] 

7.  In  §  222.2,  in  paragraph  (a)  and  in 
the  second  sentence  of  paragraph  (b), 
strike  out  "shall"  and  insert  "must"  in 
lieu  thereof. 

8.  Section  222.3  is  revised  to  read  as 
follows: 

§222.3    ConlMilsofdsisgationB. 

(a)  Delegations  of  authority  shall 
ordinarily  be  made  by  position  title 
rather  than  by  name  of  the  individual 
involved.  An  officer  or  executive  acting 
in  the  absence  of  a  principal  has  the 
principal's  full  authority. 

(b)  When  authority  is  delegated  to  an 
officer,  the  officers  above  that  officer 
shall  have  the  same  authority.  Delegated 
authority  shall  not  extend  to  aides 
except  when  an  aide  serves  on  an  acting 
basis  (see  paragraph  (a)  of  this  section) 
or  unless  the  aide  is  specifically 
authorized  by  the  superior  to  exercise 
such  authority. 

(c)  A  delegation  must  agree  with  the 
law  and  regulations  under  which  it  is 
made  and  contain  such  specific  limiting 
conditions  as  may  be  appropriate. 

9.  Section  222.4  is  revised  to  read  as 
follows: 

§222.4    Redetegation. 

(a)  Except  as  otherwise  prohibited  by 
law,  or  by  a  regulation  that  expressly 
prohibits  redetegation,  or  by  the  terms  of 
the  delegation: 

(1)  Heads  of  groups,  departments,  or 
offices  at  Headquarters  are  authorized 
to  redelegate  any  authority  vested  in 
them. 

(2)  Regional  Postmasters  General  or 
heads  of  regional  departments  are 
authorized  to  redelegate  any  authority 
vested  in  them  subject  to  the  condition 
that  redelegation  to  members  of  a 
regional  staff  must  be  consistent  with 
the  then  current  regional  organizational 
structure. 

(3)  Field  division  general  managers/ 
postmasters  are  authorized  to 
redelegate,  subject  to  or  within 
guidelines  issued  by  the  RPMG,  any 
authority  vested  in  them,  provided  that 
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the  redelegation  is  consistent  with  the 
current  organizational  structure. 

(4)  Postal  data  center  (PDC)  directors 
are  authorized  to  redelegate  any 
authority  vested  in  them. 

(5)  Heads  of  MSCs  and  other  field 
installations  are  authorized  to 
redelegate  to  members  of  their 
respective  staffs  any  authority  vested  in 
them. 

10.  In  S  222.5.  in  the  introductory  text 
of  paragraph  (a)  strike  out  "administer 
oaths"  and  insert  "administer  oaths  of 
office  for  employment"  in  lieu  thereof;  in 
paragraph  (a)(1)  strike  out  "Employee 
and  Labor  Relations"  and  insert 
"Huiman  Resources"  in  lieu  thereof;  in 
paragraph  (a)(7)  strike  out  "PMS— 16 
and  above  and  PES  positions"  and 
insert  "EAS-16  and  above."  in  Heu 
thereof;  in  paragraph  (b)  strike  out 
"Employee  and  Labor  Relations"  and 
insert  "Human  Resources"  in  Ueu 
thereof;  and  revise  paragraph  (c)  to  read 
as  follows: 

9222.5    [Amended] 
•        •        •        •        • 

(c)  Transfers  of  accountability.  In 
addition  to  other  personnel  authorized 
under  this  section,  associate  ofHce 
coordinators  at  field  divisions,  and 
postal  system  examiners  at  MSCs  may 
administer  oaths  of  office  for 
employment  at  any  post  office  in 
conjunction  with  transfers  of 
accountability. 

11.  In  S  222.6,  paragraph  (c)  is 
designated  as  introductory  text  and 
revised  to  read  as  follows: 

9222.8    [Amended] 


(c)  Postmasters' authority. 
Postmasters  are  required,  empowered, 
and  authorized,  when  requested,  to 
administer  oaths  with  a  like  force  and 
effect  as  officials  having  a  seal,  as 
follows: 

12.  Section  244.1(a)(1)  through  (a)  (4) 
and  244.1(b)  and  (c)  are  redesignated 
S9  222.6(c)(1)  through  (c)(4)  and  222.6(d) 
and  (e)  respectively. 

9222.7   [Amended] 

13.  In  S  222.7,  in  paragraphs  (a)(3). 
(c)(2),  and  (c)(3)  strike  out  "Finance" 
and  insert  "Finance  and  Planning"  in 
lieu  thereof. 

9222J    [Amended] 

14.  In  S  222.8,  in  paragraph  (a)(3) 
strike  out  "Finance,  or  his  designee"  and 
insert  "Finance  and  Planning,  or 
designee"  in  lieu  thereof,  and  in 
paragraph  (c)(3)  strike  out  "or  his 
designees"  and  insert  "or  designees"  in 
lieu  thereof. 


15.  In  §  222.9,  revise  the  heading,  the 
introductory  text  of  paragraph  (a),  and 
paragraph  (b)  to  read  as  follows: 

9  222.9    Delegation  of  authority  to  the 
Senior  Assistant  Postmaster  General, 
Finance  and  Planning. 

(a)  Delegation.  The  Senior  Assistant 
Postmaster  Generel,  Finance  and 
Planning,  may  take  final  action  on: 

(b)  Redelegation.  The  Senior 
Assistant  Postmaster  General.  Finance 
and  Planning,  is  authorized  to  redelegate 
all  or  part  of  the  authority  vested  by 
paragraph  (a)  of  this  section  to  such 
other  officers  or  executives  as  deemed 
appropriate. 

9222.10    [Amended] 

16.  In  §  222.10,  in  the  heading  and  in 
the  body  of  the  regulation  strike  out 
"Director.  Office  of  International  Postal 
Affairs"  and  insert  "APMG, 
International  Postal  Affairs 
Department"  in  lieu  thereof. 

PART  223— RELATIONSHIPS  AND 
CHANNELS  OF  COMMUNICATION 

17.  The  authority  citation  for  Part  223 
is  added  to  read  as  follows,  and  the 
authority  citations  following  the 
sections  in  Part  223  are  removed 

as  follows: 

Authority:  39  U.S.C.  203,  204,  401(2),  402, 
403,404. 

18.  In  S  223.1,  in  paragraph  (a)  strike 
out  "Employee  and  Labor  Relations" 
wherever  appearing,  and  "Finance 
Group",  and  insert  "Human  Resources" 
and  "Information  Resource  Management 
Department"  respectively  in  lieu  Oiereof; 
remove  paragraph  (d)  and  redesignate 
paragraph  (e)  as  paragraph  (d);  in  the 
heading  of  paragraphs  (c)  and 
redesignated  (d)  strike  out  "District 
Offices"  and  insert  "Field  Divisions"  in 
lieu  thereof;  in  paragraphs  (c)  and 
redesignated  (d)  strike  out  "District 
Managers"  and  insert  "field  division 
general  managers/postmasters"  in  lieu 
thereof;  and  revise  paragraph  (b)  to  read 
as  follows: 

9223.1    [Amended] 


(b)  Between  Postal  Region  Offices 
and  Field  Divisions.  The  Regional 
Postmaster  General  shall  provide 
guidance  and  direction  to  the  respective 
field  division  general  managers/ 
postmasters  within  the  region  with  the 
assistance  of  Regional  Directors  and 
their  staffs  in  their  areas  of 
specialization. 
*        *        *        •        * 

19.  In  S  223.2,  in  paragraph  (a)(1) 
strike  out  "Employee  and  Labor 


Relations"  the  second  time  it  appears 
and  insert  "Human  Resources"  in  lieu 
thereof;  in  paragraph  (a)(2)  strike  out 
"Information  Resource  Management 
Department"  and  insert  "APMG. 
Information  Resource  Management 
Department"  in  lieu  thereof;  in 
paragraph  (a)(4)  strike  out  the  comma 
after  "Law  Department"  and  insert 
"and"  in  lieu  thereof,  and  strike  out ", 
and  Public  and  Employee 
Communications  Department";  in 
paragraph  (c)  strike  out  "Finance 
Group"  wherever  appearing  and  insert 
"Finance  and  Planning  Group"  in  lieu 
thereof;  and  revise  paragraph  (b)  to  read 
as  follow: 


9223.2    [Amended] 


(b)  Regional  Offices  and  Installations. 
The  regular  channels  of  communication 
are: 

(1)  Associate  office  postmasters,  to 
and  from  MSC  managers  or  MSC 
managers/postmasters. 

(2)  MSC  managers  or  MSC  managers/ 
postmasters,  to  and  from  field  division 
general  managers/postmasters. 

(3)  BMC  managers,  to  and  from  field 
division  general  managers/postmasters. 

(4)  Field  division  general  managers/ 
postmasters,  to  and  from  their  Regional 
Postmasters  General. 

(5)  Heads  of  other  postal  installations, 
to  and  from  their  designated  superiors 
as  appropriate. 


PART  244— [REMOVED] 

20.  Part  244  is  removed. 
Fred  Eggleston, 

Assistant  General  Counsel  Legislative 
Division. 

PR  Doc.  8ft-25318  Filed  11-7-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-9-FRL-3106-2] 

Approval  and  Promulgation  of 
Implementation  Plana;  insular  Territory 
of  ttie  Commonwealtli  of  ttie  Northern 
Mariana  Islands;  Lead  Implementation 
Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  The  Insular  Territory  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI)  has  submitted  their 
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Territorial  Implementation  Plan  for  lead 
(Pb).  This  plan  consists  of  a  negative 
declaration  and  new  source  review 
(NSR)  rules.  It  provides  for  the 
attainment  and  maintenance  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  Pb.  Today's  notice 
approves  the  negative  declaration 
portion  of  the  plan,  as  authorized  by  the 
Clean  Air  Act.  EPA  will  solicit  public 
comment  on  the  NSR  portion  of  the 
submittal  in  a  separate  Federal  Register 
action. 

dates:  This  action  is  effective  January 
9. 1987,  unless  notice  is  received  by 
December  10, 1986,  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
ADDRESSES:  Comments  should  be  sent 
to:  Kevin  Golden,  Chief.  Technical 
Evaluation  Section,  Air  Management 
Division,  EPA.  Region  9,  215  Fremont 
Street.  San  Francisco.  CA  94105. 

Copies  of  the  negative  declaration  and 
supporting  documentation  are  available 
for  public  inspection  during  normal 
business  hours  at  the  EPA  Region  9 
office  (address  below)  and  at  the 
following  location: 

Commonwealth  of  the  Northern  Mariana 
Islands.  Department  of  Public  Health 
and  Environmental  Services.  Division 
of  Environmental  Quality.  Dr.  Torres 
Hospital.  Saipan.  Mariana  Islands 
96950. 
EPA  Library.  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Golden,  telephone:  (415)  974-7640. 
FTS:  454-7640. 
SUPPt^MENTARY  INFORMATION: 

Background 

On  October  5. 1978  (43  FR  46256)  EPA 
promulgated  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  Pb.  On 
December  15. 1982  the  Governor  CNMI 
submitted  their  Territorial 
Implementation  Plan  for  Pb  as  required 
by  section  110  of  the  Clean  Air  Act. 

Discussion 

CNMI  has  no  signlHcant  stationary 
sources  of  Pb.  Automobiles  are  the 
major  contributors  to  Pb  emissions, 
estimated  at  1.16  tons/year  In  1982  on 
Saipan.  In  such  areas.  Federal 
regulations  that  limit  the  Pb  content  of 
gasoline  have  resulted,  and  will 
continue  to  result,  in  attainment  and 
maintenance  of  the  NAAQS  for  Pb. 

The  Territorial  Implementation  Plan 
consists  of  a  negative  declaration  and  a 
NSR  provision  for  Pb.  The  NSR  portion 
of  the  plan  will  be  the  subject  of  a 
separate  Federal  Register  proposal.  The 
negative  declaration  was  submitted 


based  upon  the  fact  that  CNMI  has  no 
Pb  polluting  industries  and  a  minimal 
amount  of  automobile  generated  Pb 
emissions.  The  above  implementation 
plan  elements,  thou^  minimal,  satisfy 
the  applicable  requirements  of  40  CFR 
Part  51  for  Pb.  Although  the  NSR  rules 
were  adopted  with  proper  public 
hearing,  CNMI  failed  to  hold  a  public 
hearing  on  the  negative  declaration. 
EPA  does  not  regard  this  failure  as  so 
material  in  these  unique  circumstances 
as  to  warrant  disapproval  of  the  plan. 
Judging  from  the  substantive  merits  and 
simplicity  of  the  plan,  disapproval  solely 
on  the  basis  of  this  failure  would  have 
no  significant  or  practical  value.  The 
failure  is  de  minimis. 

EPA  Action 

EPA  is  taking  final  action  under 
section  110  of  the  Clean  Air  Act  to 
approve  the  negative  declaration  for  Pb 
as  part  of  the  Territorial  Implementation 
Plan  for  CNMI. 

Direct  Final 

EPA's  approval  of  the  negative 
declaration  for  Pb  is  being  done  without 
prior  proposal  because  the  action  is  not 
considered  to  be  controversial.  The 
public  should  be  advised  that  this  action 
v«ll  be  effective  60  days  from  the  date 
this  approval  is  published  in  the  Federal 
Register.  However,  if  notice  is  received 
by  EPA  within  30  days  indicating  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  approval  action 
will  be  withdrawn  and  a  subsequent 
notice  will  be  published  before  the 
effective  date.  The  subsequent  notice 
will  indefinitely  postpone  the  effective 
date,  modify  the  final  action  to  a 
proposed  action,  and  establish  a 
comment  period. 

Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  9, 1987. 
Tills  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2)). 

Under  5  U.S.C.  section  605(b),  I  certify 
that  SIP  approvals  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  [46 
FR  8709]. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Lead. 


Dated:  October  5. 1986. 
Lea  M.  Thomas, 

Administrator. 

PART  52--(AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U&C  7401-7642. 

2.  40  CFR  Part  52  is  amended  by 
adding  Subpart  FFF  consisting  of 
S  52.2900  to  read  as  follows: 

Subpart  FFF— Commonwealth  of  th« 
Nortt>em  Mariana  Islands 


S  52.2900 

(a)  Air  Pollution  Implementation  Plan 
for  the  Commonwealdi  of  the  Northern 
Mariana  Islands. 

(1)  Letter  of  December  15. 1982,  from 
the  Governor  to  EPA.  v^ch  is  a 
negative  declaration  indicating  no  major 
lead  sources  and  continued  attainment 
and  maintenance  of  the  National 
Standards  for  lead 

[FR  Doc.  86-25106  Filed  11-7-86:  8:45  am] 
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40  CFR  Parts  52  and  62 

[A-1-fRL-3107-7] 

Approval  and  Promulgation  of 
Implemantation  Plans;  Massachusetts; 
Correction  Notice;  Approval  and 
Promulgation  of  State  Plans  for 
Designated  FacHltlee  and  Pollutant^ 
Certification  of  No  DMignated 
Facilities 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  codifying  the 
certification  that  no  sulfuric  acid  plants 
that  emit  sulfuric  acid  mist  are  located 
in  the  Commonwealth  of  Massachusetts. 
Additionally,  a  correction  is  being  made 
to  Table  52.1167,  "EPA-approved 
Massachusetts  Rules  and  Regulations." 
The  intended  effect  of  this  action  is  to 
codify  this  information  in  40  CFR  Part  62 
and  40  CFR  Part  52. 

EFFECTIVE  DATE:  This  action  will  be 
effective  January  9, 1987,  unless  notice  is 
received  by  December  10, 1986  that 
adverse  or  critical  comments  wrlll  be 
submitted. 

addresses:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2313,  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 


NO 
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inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  2313,  JFK  Federal  BIdg.,  Boston, 
MA  02203;  and  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control.  One 
Winter  Street,  Boston,  MA  02108. 
FOR  FURTHCR  mTOIMIATION  CONTACT: 
Lorenzo  Thantu  (817)  223-'48a0;  FTS  223- 
4880. 

SUPPLEMENTARY  INFORMATION: 
Certification  of  No  Designated  Facilities 

Pursuant  to  section  111(d)  of  the  Clean 
Air  Act,  EPA  promulgated  regulations  at 
40  CFR  Part  60,  Subpart  B,  which  require 
states  to  submit  plans  to  control 
emissions  of  "designated  pollutants" 
from  "designated  faciUties."  In  the  event 
that  a  state  does  not  have  a  particular 
"designated  facility"  located  within  its 
botmdaries,  EPA  requires  that  a 
negative  declaration  be  submitted. 

On  February  18, 1986.  the 
Commonwealth  of  Massachusetts 
submitted  a  negative  declaration  letter 
to  the  EPA  which  certified  that  with  the 
shutdown  of  Monsanto's  Industrial 


Chemicals  Company's  sulfuric  acid  unit 
in  Everett,  Massachusetts  there  are  no 
existing  sulfuric  acid  production  plants 
within  its  boundaries  subject  to  the 
requirements  of  40  CFR  Part  60,  Subpart 
B.  By  submitting  this  negative 
declaration  letter,  the  Commonwealth  of 
Massachusetts  has  fulfilled  its 
responsibility  for  submitting  state  plans 
as  required  by  40  CFR  60.23. 

The  Administrator  is  approving  this 
negative  declaration  under  40  CFR  Part 
62.  Subpart  W  smce  the  submittal  meets 
the  requirements  of  section  111(d)  of  the 
Clean  Air  Act  and  40  CFR  Part  60, 
Subpart  8,  "Adoption  and  Submittal  of 
State  Plans  for  Designated  Facilities." 

Final  Action 

EPA  is  codifying  a  certification  that 
no  sulfuric  acid  plants  are  located  in  the 
Commonwealth  of  Massachusetts  at  40 
CFR  62.5351. 

EPA  is  codifying  this  information 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 


Register  unless,  within  30  days  of  its 
publication,  notice  ii  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  December  10, 1986. 

Correction  to  40  CFR  52.1167,  Table  of 
EPA  Approved  Massachusetts  Rules  and 
Regulations 

On  September  25. 1985,  an  addition  to 
the  Table  of  EPA-Approved 
Massachusetts  Rules  and  Regulations 
found  at  40  CFR  52.1167  was  to  be 
codified.  That  codification  was  done 
incorrectly  as  an  amendment  replacing 
the  entire  Table  rather  than  as  an 
addition  to  that  Table.  The  addition  to 
the  Table  found  at  40  CFR  52.1167 
should  be  codified  as  follows: 
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Under  5  U.S.C.  605(b).  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  10, 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 


relations,  and  Reporting  and 
Recordkeeping  requirements. 

40  CFR  Part  62 

Air  pollution  control.  Administrative 
practice  and  procedure  and  Reporting 
and  Recordkeeping  requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Dated:  October  17, 1986. 
Lee  M.  Thomas. 

Administrator. 

PART  62— [AMENDED] 

Part  62  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  W— Massachusetts 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7642. 

2.  Subpart  W  is  amended  by  adding 
S  62.5351  as  follows: 

Sulfuric  Add  Nfist  Emissions  From 
Existing  Sulfuric  Add  nants 

§  62.5351    ld«ntincaUon  of  Plan    NegaMv 
DMiaratioa 

On  February  18, 1986,  the 
Commonwealth  of  Massachusetts 
submitted  a  letter  certifying  that  there 
are  no  existing  sulfuric  acid  plants  in  the 
Commonwealth  of  Massachusetts. 

PART  52— [AMENDED] 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

§5^1167   [Ammded] 

2.  Section  52.1167  is  amended  to  add 
the  following  entries  to  the  table  of  EPA- 
Approved  Rules  and  Regulations. 


Table  52.1167— EPA  Approved  Rules  and  Regulations 


State  citation 


TiUe/subject 


Oats  subniitted  by  Stats         Date  ^iproved  by  EPA         ^*'^"i!^!Sf'^ 


52.1120(c) 


Commenlsy 
unepprowad  tediora 


50  FR  38804.. 


3'°  ^^  ^°° Oofinilions Feb.  14.  19e5..._. Sept.  25.  1985.. 

310  CMR  7.02(12)  (c)  and  (d) Gasoline  Tank  TniCks... Feb.  14,  1965  and  May  22.     Sept  25,  1985 50  FR  38804 

1985. 


64    Motor  vehicle  tueL 
84    Tank  trucks. 


[FR  Doc.  86-25343  Filed  11-7-86;  8:45  am] 
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40CFRPart62 
[A-«-fRL-3107-4I 

Approval  and  PromulgBllon  Of  State 
Plana  for  Oaslgnatod  FadMlas  and 
PoOutanta;  Arfcanaaa;  CompHanca 
Schadulaa  for  Total  Raduead  Soiftir 
From  Kraft  Pulp  Mllla 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  This  notice  approves  the 
Compliance  Schedule  portion  of  the 
Arkansas  plan  for  controUing  total 
reduced  sulfur  (TRS)  emissions  froiH 
existing  kraft  pulp  mills  which  was 
submitted  by  the  Governor  on 
November  25, 1985.  On  September  12. 
1984.  EPA  approved  Aricansas'  plan  for 
controlling  TRS  from  existing  kraft  pulp 
mills.  As  part  of  the  plan  the  state 
agreed  to  submit  the  CompIianGe 
Schedules,  in  accordance  with  40  CFR 
60.24.  for  each  of  the  seven  a^ected 
mills,  after  public  hearings  were  held  as 
prescribed  in  9  60.23.  The  schedules 
specify  final  compliance  dates  and 
enforceable  increments  to  be  as 
expeditiously  as  practicable  but  not 
more  than  six  years  from  approval  of  the 
state  regulations;  i.e..  October  12, 1990. 
EFFEcnvE  DATE  This  action  will  be 
effective  on  January  9. 1987  unless  notice 
is  received  by  December  10,  1986  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Thomas 


H.  Diggs  of  the  EPA  Region  6,  Air 
Programs  Branch.  SIP/New  Source 
Section  (address  below).  Copies  of  the 
documents  releivant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  8,  Air  Programs  Branch  (6T- 
AN).  1201  Elm  Street.  Dallas,  Texas 
75270 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Division  of  Air 
Pollution  Control,  8001  National  Drive. 
Little  Rock,  Arkansas  72209 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregg  C.  Guthrie.  Air  Programs  Branch. 
EPA  Region  6. 1201  Elm  Street,  Dallas. 
Texas  7527a  telephone  (214)  767-1597. 
or  (FTS)  729-15B7.  Reference  Docket  File 
Number  AR-86-3. 

SUPPLEMENTARY  INFORMATION:  On 
September  12. 1984.  EPA  approved 
(effective  October  12, 1984)  Arkansas' 
plan  for  controlling  TRS  emissions  from 
existing  kraft  pulp  mills  pursuant  to 
section  111(d)  of  the  Clean  Air  Act  (See 
49  FR  35771).  On  November  25. 1985.  the 
Governor  of  Arkansas,  after  adequate 
notice  and  public  hearings,  submitted 
the  Compliance  Schedules  for  the  state's 
plan  for  controUing  TRS  emissions  from 
the  seven  affected  kraft  pulp  mills. 

The  Arkansas  plan  for  controlling  TRS 
emissions  requires  kraft  pulp  mills  to 
comply  with  the  emission  limits  as 
expeditiously  as  practicable,  but  not 
more  than  six  years  from  approval  of  the 


state  regulations;  i.e.,  October  12, 1990, 
as  discussed  in  the  Evaluation  Report 
for  the  February  28, 1983.  State  111(d) 
Plan  submittal.*  The  mills  were  required 
to  submit  proposed  compliance 
schedules  to  the  Aricansas  Department 
of  Pollution  Control  and  Ecology 
(ADCPE)  for  review.  The  schedules  are 
required  to  include  increments  of 
progress,  a  description  of  control 
technology,  and  compliance  test 
methods  and  test  frequency  for  each 
emission  source. 

The  ADPCE  approved  each  schedule 
between  the  dates  of  July  29, 1985,  and 
September  25. 1985.  The  State  adopted 
the  schedules  to  establish  final 
compliance  dates  and  enforceable 
increments  of  progress  for  TRS  from  the 
pulp  paper  industry. 

EPA  reviewed  each  schedule  and 
developed  an  evaluation  report,*  which 
is  based  on  the  requirements  of  S  111(d) 
of  the  Clean  Air  Act  of  1977.  as 
amended  and  40  CFR  Part  60  Subpart  B. 
This  evaluation  report  is  available  for 
inspection  by  interested  parties  during 
normal  business  hours  at  the  EPA 
Region  6  Office  and  the  other  addresses 
above. 

Table  1  summarizes  the  final 
compliance  dates  of  the  appHcable 
equipment  for  each  of  the  seven  affected 

mills. 


'  EPA  Review  of  Arkansas'  111(d)  plan  for  the 
Control  of  Total  Reduced  Sulfur  from  Kraft  Pulp 
Mills  and  Addendum  to  H»A  Review  of  Arkansas 
in(d)  Plan  for  Total  Reduced  Sulfur. 
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Table  1.— Final  Compuance  Certification  Dates 


Recovery  furnace 

MuWploeHoct 

Umekjtn 

system 

SmsR  disKHMng 
l«ik 

Arkansas  Kraft  Corp.,  Mofrillon 

Od  31.  1965 

Dec.  31.  1989 

Dec  31   1969 

N/A 

New  source  standard 

N/A _ _ 

Oct  31,  1968  K  needed... 

Dec.  30.  1968 

N/A _ 

N/A 

Od  31.  1985 
N«»  source 

Mvidwd. 
July  30.  1966. 
Jan.  31.  1966  or 

Dk.  31.  1967. 
In  oompimo*. 
June  30.  1900. 
Sapt  30.  1966  or 

June  30.  1966. 

Georgia  Pacific  Corp..  Crossett 

New  source  standard 

Sept.  X,  1988 

Dec  31    1987 

New  source  standard 

July  30.  1968 

New  source  standvd 

July  30  1968 

International  Paper  Co.,  Camden 

July  30.  1968- 

International  Paper  Co.,  Pine  Bluff 

Oct.  31.  1988 

Oct  31,  1988 

Oct  31.  1988 

Oct  31    1988 

^4ekoosa  Paper  Inc.,  Ashdown 

July  31,  1990 

July  31.  1967 

July  31    1967 

New  source  standard 

Potlalch  Corp.,  McGehee 

In  co(Tipliar)ce 

Weyertiaeuaer  Paper  Co.,  Pine  BhiH ... 

June  30,  1986 

Feb.  26.  1969 

Feb.  26.  1969 

Feb.  26,  1969 

Final  Action 

By  this  notice,  EPA  is  approving  the 
Arkansas  Compliance  Schedule  for  the 
Control  of  TRS  emissions  from  kraft 
pulp  mills  as  meeting  the  requirements 
of  section  111(d)  of  the  Clean  Air  Act 
and  of  40  CFR  Part  60  Subpart  B. 

EPA  has  reviewed  this  addition  to  the 
Arkansas  Plan  for  controlling  TRS 
emission  from  kraft  pulp  mills  and  is 
approving  it  as  submitted.  This  action  is 
taken  without  prior  proposal  because 
the  change  is  non-controversial  and  EPA 
anticipates  no  adverse  comments  on  it. 
The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  of  publication  that  someone  wishes 
to  submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  a 
subsequent  notice  will  be  published 
before  the  effective  date.  The 
subsequent  notice  will  withdraw  the 
final  action  and  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  9, 1986. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (See  307(b)(2).). 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control,  Fluoride,  Sulfur, 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Phosphate,  Aluminum,  Fertilizers,  Paper 
and  paper  products  industry,  Sulfuric 
oxides.  Sulfuric  acid  plant. 

Dated:  October  17, 1986. 
Lee  M.  Thomas, 

Administrator. 

PART  62-{  AMENDED] 

Part  62  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  E— Arkansas 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.  7401-7642 

2.  In  Subpart  E — Arkansas,  a  new 
§  62.866  is  added  to  read  as  follows: 

§  62.866    Compliance  schedule. 

The  Compliance  Schedules  were 
submitted  on  December  16, 1985,  by  the 
Governor  to  control  total  reduced  Sulfur 
emissions  from  the  seven  kraft  pulp 


mills  identified  in  §  62.865(a).  The 
schedules  specify  final  compliance  dates 
and  enforceable  increments  to  be  as 
expeditiously  as  practicable  but  not 
more  than  six  years  from  approval  of  the 
state  regulations;  i.e.,  October  12, 1990. 

[FR  Doc.  86-25344  Filed  11-7-86:  8:45  am] 

BILLINQ  CODE  •S60-S0-M 


40  CFR  Part  81 

[A-6-FRL-3107-5] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  Texas; 
Nueces  and  San  Patricio  Counties  for 
Ozone 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  notice  approves  the 
Texas  Air  Control  Board  (TACB) 
January  27, 1986,  request  to  redesignate 
the  ozone  (Ob)  nonattainment  area  of 
Nueces  County  and  the  unclassifiable 
area  of  San  Patricio  County  to 
attainment.  On  April  18, 1986,  the  TACB 
submitted  additional  information  to 
their  request.  EPA  is  also  amending  the 
Texas  %  chart  by  adding  one  Air 
Quality  Control  Region  (AQCR) 
numbered  21&  AQCR  218  was 
inadvertently  not  included  in  the  latest 
publication  of  Title  40  CFR.  Therefore. 
EPA  is  requesting  this  AQCR  be 


'  EPA  Evaluation  Report  for  the  Compliance 
Schedules  for  the  Control  of  Total  Reduce  Sulfur 
Emissions  from  Kraft  Pulp  Mills. 
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included  in  the  next  publication  of  Title 
40CFR. 

EFFicnvi  OATE  This  action  will  be 
effective  on  January  9, 1987,  unless 
notice  ia  received  by  December  10, 1988 
that  aomeone  wishes  to  submit  adverse 
or  critical  comments. 
AOOMIIia.  Notice  for  comments  may 
be  submitted  to  Thomas  H.  Diggs  at  the 
EPA  Region  6  Office  address  listed 
below. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 
U.S.  Environmoital  Protecti<m  Agency, 

Public  Information  Reference  Unit, 

EPA  Library  Rm.  2«0«,  401  M  Street 

SW..  WashingtoB,  DC  20460 
U.S.  Environmental  Protection  Agency 

Region  6,  Library,  1201  Ehn  Street, 

Dallas,  Texas  75270 
Texas  Air  Control  Board,  6330  Hwy.  290 

East,  Austin,  Texas  78723 
FOR  FURTHER  INFORMATIOH  CONTACT: 

Gregg  C.  Guthrie.  SIP  New  Source 
Section,  Air,  Pesticides  and  Toxics 
Division,  Environmental  Protection 
Agency  Region  6, 1201  Ehn  Street, 
Dallas.  Texas  75270,  (214)  767-1597  or 
(FTS)  729-1597.  Reference  Docket  No. 
TX-a6-02. 

SUPPLEIKNTARV  IHrOWiATlOW:  On 
January  27, 1986,  pursuant  to  section 
107(d)(5)  of  the  Clean  Air  Act  (CAA),  the 
TACB  submitted  a  request  to 
redesignate  the  0»  nonattainment  area 
of  Nueces  County  and  the  unclassifiable 
area  of  San  Patricio  County  to 
attainment.  On  April  18, 1988.  the  TACB 
submitted  additional  information  to 
their  request.  EPA  reviewed  the  request 
and  developed  an  evaluation  report,* 
which  is  available  for  inspection  during 
normal  business  hours  at  the  EPA 
Region  6  office  and  the  other  addresses 
Usted  above. 

The  request  satisfies  all  of  the 
necessary  criteria  for  redesignations. 
For  nonattainment  areas,  this  data 
includes  the  most  recent  three  years  of 
quality  assured  representative  ambient 
air  quality  data  showing  no  violations 
(two  exceedances  in  any  one  year 
constitute  a  violation)  and  evidence  of 
an  implemented  control  strategy  that 
EPA  has  fully  approved.  For 
unclassifiable  areas,  the  requirement  is 
one  year  of  monitoring  data  showing  no 
violations. 

Nueces  County  has  two  continuous  Os 
monitors.  Site  25  has  had  one 
exceedance  of  the  Os  standard  in  the 
last  3  years.  Site  25  was  established  in 


■  EPA  Review  of  Texas'  Request  to  Redesignate 
Nueces  and  San  Patricio  Counties  to  atttainment  for 
O,. 


June  1981,  and  is  located  at  the  Corpus 
Christi  State  Sdiool  on  Airport  Road. 
Site  26  has  had  no  exceedances  since  it 
was  established  in  June  1984.  The 
redesignation  is  based  on  the  three 
years  of  data  from  Site  25. 

The  TACB  submitted  the  Texas  State 
Implementation  Plan  (SIP)  on  March  30, 
1979.  The  SIP  was  approved  by  the  EPA 
on  March  25. 1980.  The  SIP  contained  a 
control  strategy  for  Nueces  County  that 
has  been  implemented  and  continues  to 
be  in  effect. 

For  the  1979  SIP  a  design  value,  based 
on  O3  measurements  for  1975  through 
1978,  for  Nueces  County  was  calculated 
at  0.14  ppm  using  the  Empirical 
Frequency  Distribution  method.  This 
method  was  described  in  the  January 
1979  EPA  document,  "Guideline  for 
Interpretation  of  Ozone  Air  Quality 
Standards."  The  State  used  the  design 
value  in  the  modified  version  of  the 
linear  rollback  technique  to  determine 
the  percent  emission  reduction  required 
in  order  to  demonstrate  attainment. 
Values  of  0.10  ppm  and  0.06  ppm  were 
chosen  to  represent  the  present  level  of 
transported  ozone,  and  the  future  level 
of  transported  ozone,  respectively.  The 
required  percentage  of  emission 
reduction  to  show  attainment  for  Nueces 
County  was  less  than  one  percent. 

Reductions  from  Stationary  Sources 
were  achieved  through  TACB 
Regulation  V  entitled,  "Control  of  Air 
Pollution  from  Volatile  Organic 
Compounds".  Mobile  source  emission 
reductions  were  achieved  through  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP).  Anticipated  emission 
reduction  from  the  FMVCP  and  the 
application  of  Reasonably  Available 
Control  Technology  (RACT)  were 
calculated  at  35.0%  for  Nueces  County  in 
the  1979  Texas  SIP. 

To  redesignate  San  Patricio  Coimty 
from  unclassifiable  to  attainment  does 
not  involve  any  regulatory  change.  The 
formal  table  containing  the  designation 
status  is  not  changed  since  the 
attainment  and  imclassifiable 
designations  are  combined  for  ozone. 
Only  one  year  of  data  showing  no  more 
than  one  exceedance  per  year  is 
required  to  redesignate  from 
unclassifiable  to  attainment.  The  data 
has  been  presented  and  is  satisfactory 
and  complete. 

Final  Action 

Based  upon  BPA's  review  of  the 
State's  request,  EPA  is  redesignating 
Nueces  and  Saa  Patricio  Coimties  to 
attainment  for  O3.  This  action  is  taken 
without  prior  proposal  because  the 
changes  are  non-controversial  and  EPA 
anticipates  no  adverse  comments  on 
them.  The  public  should  be  advised  that 


this  action  will  be  effective  60  days  from 
the  date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  of  publication  that  someone  wishes 
to  submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  a 
subsequent  notice  will  be  published 
before  the  effective  date.  The 
subsequent  notice  will  withdraw  the 
final  action  and  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  9^  1987.  TTiis  action 
may  not  be  challenged  later  in« 
proceeding  to  enforce  its  requirements. 
(See  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  paries. 
Wilderness  areas 

Dated:  Octot)er  17, 1986. 
Lee  M.  Thomas, 

Administrator. 


40  CFR  Part  81  is  amended  as  follows: 
PART  81— {AMENDED] 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  In  S  81.344  the  attainment  status 
designation  table  for  Texas — Ozone  (Oa) 
is  amended  by  revising  the  entry  AQCR 
214  and  adding  AQCR  ZIQ  to  read  as 
follows: 

§81.344    Texas. 


Ozone 

tTexas— <0,)] 


Designsted  area 


I>ies 
not 
meet 


Cannot  be 
ciasiifiadar 

stand-  national 

ants 


AQCR  214: 

Nueces  County i x 

Victona  County _ _] 'X 

Remainder  ot  AQCR i X 
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Ozone— Continued 

[TeurHO,)] 


DoM 
not 


Designated  am 


pninary 


Cannot  be 
daMified  Of 
tMltar  then 


ACCR  218: 

Eclof  County 

Remainder  o(  AQCR.. 


X 

X 


■EPA  designation  replace*  Stale  (1ailunafc»i 

[FR  Doc.  86-25345  Filed  11-7-86;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-40 

[FPMR  Tamp.  R«g.  A-30] 

Use  Of  Contract  AirHne/RaM 

Service  Between  Selected  Cttfee/ 
Airports 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Temporary  regulation. 

summary:  This  regulation  prescribes 
policies  and  procedures  governing  the 
use  of  U.S.  certified  carriers  which  are 
under  contract  with  the  General 
Services  Administration  (GSA)  to 
furnish  Federal  employees  and  other 
persons  authorized  to  travel  at 
Government  expense  with  scheduled 
airline/rail  passenger  service  between 
selected  cities/airports. 

DATES:  Effective  date:  October  1. 1986. 

Expiration  date:  September  30, 1987, 
unless  sooner  revised  or  suspended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charies  T.  Angelo,  Director,  Travel  and 
Transportation  Management  Division 
(FTS/  (703)  557-1261). 

SUPPLEMENTARY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12551  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consumers  or 
others,  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  5»is  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 


List  of  Subjects  in  41  CFR  Part  101-40 

Freight.  Government  property 
management,  Moving  of  household 
goods.  Office  relocations, 
Transportation. 

Authority:  Sea  205(c),  63  Stat.  380;  40 

U.S.C.  48e(c). 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  the  Subchapter  A 
to  read  as  follows: 

Federal  Property  Management 
Regulations.  Temporary  Regulation  A- 
30 

September  23. 1086. 

To:  Heads  of  Federal  agencies 

Subject:  Use  of  contract  airline/rail 

passenger  service  between  selected 

cities/airports. 

1.  Purpose.  This  regulation  prescribes 
policies  and  procedures  governing  the 
use  of  U.S.  certificated  carriers  in 
famishing  Government  employees  and 
other  persons  authorized  to  travel  at 
Government  expense  with  scheduled 
airline/rail  passenger  service  between 
selected  U.S.  and  international  cities/ 
airports  at  reduced  fares. 

2.  Effective  date.  This  regulation  is 
effective  October  1, 1986. 

3.  Expiration  date.  This  regulation 
expires  September  3a  1987,  unless 
sooner  revised  or  superseded. 

4.  Background.  The  General  Services 
Administration  (GSA)  has  entered  into 
new  contracts  with  U.S.  certificated 
carriers  to  famish  airline/rail  passenger 
transportation  for  official  Government 
travel  between  selected  U.S.  and 
interaatimial  cities/airports  at  reduced 
rates.  In  some  cases,  the  contracts  apply 
to  individual  airports  in  cities  served  by 
more  than  one  airport.  Pub.  L.  9&-272 
amended  section  306(f)  of  the  Rail 
Passenger  Service  Act  (45  U.S.C.  546(f)) 
to  allow  the  National  Raibvad 
Passenger  Corporation  (AMTRAK)  to 
"participate  in  the  contract  air  program 

.  .  .  where  service  provided  by  the 
Corporation  is  competitive  as  to  rates 
and  total  trip  times."  The  policies  and 
procedures,  which  are  subject  to  change 
with  each  contract  cycle,  have  been  set 
out  as  an  attachment  to  this  regulation. 
GSA  will  issue  revisions  to  these 
policies  and  procedures  as  supplements 
to  this  regulation  by  transmitting 
replacement  pages  to  the  attachment. 

5.  Applicability.  This  regulation  is 
mandatory  only  to  the  extent  provided 
in  the  attachment;  services  may  be 
offered  to  other  persons  at  the  option  of 
carriers  under  contract. 

6.  Comments.  Comments  or 
recommendations  concerning  this 
regulation  and  its  provisions  may  be 


submitted  to  the  General  Services 
Administration.  FBT,  Washington.  DC 
20408. 

7.  Effect  on  other  directives,  lliis 
regulation  cancels  TPMR  Temporary 
Regulation  A-22  and  supplements 
thereto. 
T.CGoUao. 
Administrator  of  General  Services. 

Attachment  A 

1.  General.  This  regulation  prescribes 
policies  and  procedures  governing  die 
use  of  U.S.  certificated  carriers  which 
are  under  contract  with  GSA  to  famish 
Federal  employees  and  other  persons 
authorized  to  travel  at  Government 
expense  with  scheduled  airlhie/rail 
passenger  service  between  selected  U.S. 
and  international  cities/airports  at 
reduced  fares.  The  earners  under 
contract  (hereafter  referred  to  as 
contractors),  the  contract  fares,  and  the 
selected  city  and  aiiport  pairs  to  which 
the  contract  fares  apply  are  not 
identified  in  this  regulatioa  but  are 
contained  in  the  Federal  Travel 
Directory,  a  monthly  publication  to  be 
used  in  conjuction  with  this  regulation. 
Noncontract  carriers  may  be  used 
between  the  selected  dties/airports 
under  conditions  specified  in  par.  9. 

2.  Federal  Travel  Directory.  The 
Federal  Travel  Directory  (FTD)  is 
published  monthly  by  GSA  and  the 
Department  of  Defense  to  provide  up-to- 
date  information  to  Federal  travelers  on 
fares,  schedules,  and  coverage  of 
individual  cities/airports.  Government 
employees  should  order  copies  of  the 
FTD  through  their  appropriate 
headquarters  administrative  offices.  The 
FTD  is  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402;  for  ordering 
information,  telephone  the  Central 
Order  Desk  on  (202)  783-3238  and  ask 
for  the  Federal  Travel  Directory,  GPO 
Stock  Number  722-008-00000-3. 

3.  Applicability. 

a.  This  regulation  is  mandatory  for  all 
executive  agencies  (except  the 
DepartnvfRit  of  Defense  (DOD))  and 
other  Federal  agencies  subject  to  the 
authority  of  the  Administrator  of 
General  Services  pursuant  to  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  and  5 
U.S.C.  5701  and  5721,  et  seq.  (Uniformed 
members  and  civilian  employees  of 
DOD  are  subject  to  the  procedures 
established  in  the  Military  Traffic 
Management  Regulation  AR  55-355/ 
NAVSUPINST  4800.70/MCO  P4800.14A/ 
DLAR  4500.3.) 

b.  The  following  persons  are  exempt 
from  the  mandatory  use  of  this 


I 


I 
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regulation;  however,  they  are  authorized 
to  obtain  servicea  under  this  regulation 
at  the  option  of  the  contractors  when 
■eating  space  is  available: 

(1)  Uniformed  members  of  the  Public 
Health  Service,  the  National  Oceanic 
and  Atmospheric  Administration,  and 
the  U.S.  Coast  Guard: 

(2)  Members  and  employees  of  the 
U.S.  Congress; 

(3)  Employees  of  the  judicial  branch  of 
the  Government; 

(4)  Employees  of  the  U.S.  Postal 
Service: 

(5)  Foreign  service  officers: 

(6)  Cost-reimbursable  contractors 
woricing  for  the  Government:  and 

[7]  Employees  of  any  agency  having 
independent  statutory  authority  to 
prescribe  travel  allowances  and  who  are 
not  subject  to  the  provisions  of  5  U.S.C. 
5701  through  5709. 

4.  Alternate  use  of  noncontract  rail  or 
bus  service.  Notwithstanding  the 
provisions  of  this  regulation, 
noncontract  rail  or  bus  service  may  be 
used  when  the  agency  determines  that 
these  modes  are  advantageous  to  the 
Government  (cost,  energy,  and  other 
factors  considered)  and  compatible  with 
the  requirements  of  the  travel  mission. 
(See  ch.  l-2.2c(l)(b)(iii).  Federal  Travel 
Regulations.) 

5.  Responsibility  of  contractors. 

a.  Contractors  are  not  required  to 
furnish  services  if,  at  the  time  of  the 
request  for  service,  the  scheduled 
carrier's  conveyance  is  fully  loaded:  nor 
shall  contractors  be  required  to  furnish 
any  additional  aircraft  or  railcars  to 
satisfy  the  transportation  requirement. 
Contractors  will  provide  the  official 
Government  traveler  with  services  that 
are  the  same  as  those  provided  to  their 
commercial  passengers  in  scheduled  jet 
or  rail  coach  service,  subject  to  the  rules 
and  procedures  published  in  tariffs  filed 
with  the  Airline  Tariff  Publishing 
Company  or  contained  in  the 
contractors'  contracts  of  carriage. 

b.  In  describing  unrestricted  contract 
fares,  contractors  will  use  the  designator 
"YCA."  The  contractors  will  describe 
restricted  contract  fares  by  using  a 
three-letter  designator  in  which  the  last 
two  characters  will  always  consist  of 
the  letters  "CA"  (e.g.,  QCA). 

c.  Contractors  will  issue  prepaid 
tickets  at  no  charge  to  Federal  agencies 
when  such  tickets  are  requested  by  the 
Government  in  accordance  with  the 
provisions  of  par.  6.  This  service, 
commonly  known  as  prepaid  ticket 
advice  (PTA),  includes  notification 
between  carriers'  offices  by  electronic 
means  or  mail  that  a  requestor  in  one 
location  has  purchased  and  requested 
issuance  of  prepaid  transportation 
tickets  to  a  person  in  another  location. 


Generally,  this  service  is  used  for 
Federal  travelers  who  are  located  in 
remote  areas  or  at  long  distances  from 
airports  or  rail  terminals  and  do  not 
have  immediate  access  to  a  ticket 
issuing  facility. 
6.  Procedures  for  obtaining  service. 

a.  Except  as  provided  in  subpars.  b,  c. 
and  g  of  this  paragraph,  contract  airline/ 
rail  passenger  service  shall  be  ordered 
by  the  issuance  of  a  U.S.  Government 
Transportation  Request  (GTR) 
(Standard  Form  1169).  either  directly  to 
contractors  or  indirectly  to  Traffic 
Management  Centers  (TMCs) 
established  by  GSA  as  provided  in 
FPMR  Temporary  Regulation  A-24.  (See 
par.  7  on  the  use  of  TMCs.) 

b.  Agencies  and  departments 
participatiiig  in  GSA's  travel  and 
transportation  expense  payment  system 
are  authorized  to  use  GSA  contractor- 
issued  charge  cards  to  the  extent 
provided  in  FPMR  Temporary 
Regulation  A-25  and  supplements. 
These  charge  cards  may  be  presented  to 
contractors.  TMCs,  airline  and 
AMTRAK  ticket  counters,  or  agency 
travel  officers,  ae  appropriate  and  in 
accordance  with  agency  policies  and 
procedures  implementing  the  charge 
card  program. 

c.  In  limited  circumstances  when  a 
traveler  uses  cash  to  procure  service 
under  FPMR  101-41.203-2,  the  traveler 
shall  be  prepared  to  authenticate  the 
trip  as  official  travel.  When  cash  is 
used,  the  contractors  listed  in  the  FTD 
have  the  option  of  furnishing  services  at 
either  the  contract  or  noncontract  fare.  If 
only  one  contract  is  awarded  for  a  city/ 
airport  pair  and  the  contractor  does  not 
provide  a  contract  fare  with  the  use  of 
cash,  the  traveler  shall  procure  service 
from  a  carrier  offering  the  lowest  fare.  If 
more  than  one  carrier  has  been  awarded 
a  contract  for  a  city/airport  pair,  the 
traveler  shall  observe  the  order  of 
contractor  succession  in  selecting  a 
contractor  which  provides  a  contract 
fare  with  the  use  of  cash;  if  none  of  the 
contractors  provides  a  contract  fare 
with  the  use  of  cash,  the  traveler  shall 
procure  service  from  the  carrier  offering 
the  lowest  fare  and  which  will  accept 
cash.  Cash  or  personal  credit  cards  shall 
not  be  used  to  circumvent  the 
Government's  contracts. 

d.  When  a  reservation  for  contract 
service  is  requested,  the  fare  basis  shall 
be  identified  as  "YCA"  (unrestricted)  or 
"CA"  (restricted),  as  appropriate,  and 
the  contractor's  ticket  agent  shall  be 
instructed  to  apply  the  appropriate  fare 
basis  and  contract  fare.  Agencies  using 
teletype  ticketing  equipment  shall 
examine  airline  tickets  to  determine  if 
the  tickets  contain  the  correct  fare  or 
whether  they  should  be  canceled  and 


new  tickets  issued.  Tickets  picked  up  at 
the  airiine  ticket  office  shall  be  verified 
to  ensure  that  the  proper  fare  is  shown 
on  the  ticket. 

e.  Contract  fares  apply  only  for  the 
city-airport  pairs  named  in  the  FTD,  and 
are  not  applicable  to  or  from 
intermediate  points.  However,  the 
contract  fares  are  applicable  in 
conjunction  with  other  published  fares 
or  other  contract  fares.  Contract  fares 
shall  not  be  used  for  personal  travel 
taken  in  connection  with  official  travel. 

f.  When  a  city/airport  pair  published 
in  the  FTD  indicates  that  only  one 
contract  is  awarded  and  the  contractor 
subsequently  offers  a  fare  lower  than  its 
contract  fare  for  the  same  service,  the 
ordering  agency  may  elect  to  use  the 
lower  fare  if  it  is  compatible  with  the 
agency's  travel  requirements. 
Promotional,  restricted,  and  those 
special  fares  offered  by  the  contractor 
and  applicable  only  to  Government 
employees  on  official  travel  (commonly 
known  as  status  fares)  may  be  used  if 
the  traveler  can  meet  the  qualifying 
restrictions  to  obtain  such  fares. 

g.  When  the  FTD  indicates  that 
separate  contract  fares  apply  for 
specific  airports  in  selected  cities  served 
by  more  than  one  airport,  travelers  may 
(without  further  justification)  use  the 
airport  which  best  meets  their  needs. 

h.  Cost-reimbursable  contractors, 
traveling  in  performance  of  a 
Government  contract  and  with  proper 
identification  from  the  contracting 
agency,  are  authorized  to  obtain 
contract  fares  if  the  contractor  agrees  to 
the  arrangement.  Cost-reimbursable 
contractors  may  obtain  the  GSA 
contract  fares  through  the  use  of  a  GTR, 
contract  number,  cash,  or  a  personal 
credit  card.  The  FTD  identifies  the 
contractors  which  agree  to  furnish 
transportation  services  to  cost- 
reimbursable  contractors  at  the  GSA 
contract  fares  when  documentation  and 
payment  conditions  noted  in  the  FTD 
are  met. 

7.  Use  of  Traffic  Management  Centers 
(TMCs).  "TMCs  are  commercial  travel 
offices  operated  by  travel  agents  under 
contract  with  GSA  or  by  a  Scheduled 
Airlines  Traffic  Office  (SATO)  imder 
contract  with  GSA.  These  travel  agents 
and  SATOs  are  responsible  for 
providing  and  arranging  all  travel 
services  required  by  the  participating 
agencies. 

a.  When  GTRs  are  used,  the  TMCs  are 
assigned  GTR  numbers  by  each 
participating  agency  and  these  GTR 
numbers  shall  be  shown  on  all 
transportation  tickets  issued. 

b.  When  GSA  contractor-issued 
charge  cards  or  Government  Travel 
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System  (GTS)  accounts  are  used,  travel 
management  services  will  be  furnished 
as  provided  in  FPMR  Temporary 
Regulation  A-25.  (See  the  FTD  for  the 
location  of  TMCs.) 

8.  Progressive  airline  awards  for  the 
same  city/airport  pair.  When 
progressive  awards  are  made  for  the 
same  city/airport  pair,  the  contractors 
are  listed  in  the  FTD  in  priority  order 
from  the  contractor  (primary)  offering 
the  lower  YCA  fare  to  the  contractor 
(secondary)  offering  the  next  higher 
YCA  fare.  Except  as  otherwise  provided 
in  this  paragraph,  agencies  shall  obtain 
contract  services  in  the  order  of 
contractor  priority  specifled  in  the  FTD. 
a.  Where  the  contractor  offers  both  a 
YCA  fare  and  a  restricted  fare  (e.g.. 
QCA)  for  the  same  city/airport  pair,  the 
FTD  lists  both  fares  and  describes  the 
qualifying  conditions  for  obtaining  the 
restricted  fare.  The  availability  of  a 
lower  restricted  fare  by  a  secondary 
contractor  does  not  remove  the 
Government's  obligation  to  request 
service  from  the  primary  contractor. 
Agencies  may  use  the  secondary 
contractor's  restricted  fare  only  if  the 
exceptions  noted  in  subpar.  b  of  this 
paragraph  indicate  that  the  use  of  the 
secondary  contractor  is  justified.  For 
example,  if  the  primary  contractor  listed 
in  the  FTD  offers  a  YCA  fare  of  $90  and 
the  secondary  contractor  offers  a  YCA 
fare  of  $100  and  an  QCA  fare  of  $80,  the 
QCA  fare  of  $80  may  be  used  only  if  the 
primary  contractor  with  the  lower  YCA 
fare  of  $90  is  displaced  for  reasons 
noted  in  subpar.  b  of  this  paragraph. 

b.  The  secondary  contractor  may  be 
used  when: 

(1)  Seating  space  or  the  scheduled 
flight  of  the  primary  contractor  is  not 
available  in  time  to  accomphsh  the 
purpose  of  the  travel,  or  the  scheduled 
flight  would  require  the  traveler  to  incur 
unnecessary  overnight  lodging  expense; 

(2)  The  primary  contractor's  flight 
schedule  for  the  travel  involved  is 
inconsistent  with  the  Government's 
policy  of  scheduling  travel  to  the 
maximum  extent  practicable  during 
normal  working  hours  (for  further 
information,  see  the  Federal  Personnel 
Manual,  Supplement  990-2);  or 

(3)  Based  on  a  cost  comparison,  the 
primary  contractor's  fare,  when  added 
to  such  factors  as  ground  transportation, 
lost  productive  time,  allowable 
overtime,  and  additional  overnight 
lodging  expense,  would  result  in  higher 
costs  to  the  Government  than  the  costs 
resulting  from  the  use  of  the  secondary 
contractor. 

c.  When  a  contractor  offers  a 
commercial  fare  lower  than  its 
Government  contract  fare,  the  ordering 
agency  may  use  the  lower  fare  provided 


the  qualifications  for  obtaining  the 
lower  fare  are  compatible  with  the 
agency's  travel  requirements  and 
provided  a  cost  comparison  of  total 
costs  prescribed  in  subpar.  b(3)  of  this 
paragraph  justifies  a  change  in  the  order 
of  contractor  succession.  ^  offering  the 
general  pubUc  a  fare  lower  than  its 
contract  fare,  the  contractor  assumes  the 
status  of  a  noncontract  carrier  and  the 
provisions  of  par.  9  apply. 

9.  Use  of  noncontract  carriers  for 
listed  city /airport  pairs. 

a.  Heads  of  agencies  are  authorized  to 
approve  the  use  of  noncontract  carriers 
for  city/airport  pairs  listed  in  the  FTD 
when  their  use  is  justified  under  the 
conditions  specified  in  subpar.  b  of  this 
paragraph.  "This  authority  may  be 
delegated  provided  appropriate 
guidelines  in  the  form  of  regulations  or 
other  wrritten  instructions  are  furnished 
the  designee.  Redelegations  of  authority 
shall  be  limited.  Delegation  and 
redelegation  of  authority  shall  be  held  to 
as  high  an  admihistrative  level  as 
practicable  to  ensure  adequate 
consideration  and  review  of  the 
circumstances  requiring  the  use  of 
noncontract  carriers.  Justification  for  the 
use  of  noncontract  carriers  will  be 
authorized  on  individual  travel  orders  (if 
known  before  travel  begins)  or  approved 
on  vouchers  (if  not  known  before  travel 
begins). 

b.  Use  of  noncontract  carriers  for  city/ 
airport  pairs  listed  in  the  FTD  is  justified 
when: 

(1)  Seating  space  or  the  scheduled 
service  of  the  contractor  is  not  available 
in  time  to  accomplish  the  purpose  of  the 
travel,  or  the  scheduled  service  would 
require  the  traveler  to  incur  overnight 
lodging  expense; 

(2)  The  contractor's  schedule  for  the 
travel  involved  is  inconsistent  with  the 
Government's  policy  of  scheduling 
travel  to  the  maximum  extent 
practicable  during  normal  working 
hours;  or 

(3)  Based  on  a  cost  comparison  (see 
note), 

(a)  A  restricted  or  unrestricted  coach 
fare  available  to  the  general  public  is 
lower  than  the  contract  fare  or  other 
fare  offered  by  the  contract  carrier,  all 
other  cost  factors  being  equal;  or 

(b)  Use  of  a  noncontract  coach  fare 
available  to  the  general  public  would, 
when  added  to  such  factors  as  ground 
transportation,  lost  productive  time, 
allowable  overtime,  and  additicmal 
overnight  lodging  expense,  result  in 
lower  costs  to  the  Government  than  the 
costs  that  would  accrue  if  comparable 
cost  factors  were  added  to  the  contract 
fare. 

Note.  When  making  cost  comparisons: 


a.  YDG,  MDG,  or  other  fares  restricted 
to  Government  employees  shall  not  be 
used; 

b.  Promoticmal/restricted  fares  offered 
by  noncontract  carriers  to  the  general 
public  may  be  used  provided: 

(1)  The  traveler  can  meet  all 
qualifying  restrictions  associated  with 
such  fares,  and 

(2)  The  service  provided  by  die 
noncontract  carrier  is  equal  to  or  better 
than  that  of  the  contractor  with  respect 
to  enroute  trip  times; 

c.  Agencies  should  take  into  account 
any  penalty  fee  a  carrier  may  impose 
when  reservations  for  promotional/ 
restricted  fares  and  canceled  or 
changed;  and 

d.  The  traveler  and/or  the  traveler's 
agency,  at  the  time  reservations  are 
made  or  travel  is  performed  (whichever 
occurs  first),  shall  demonstrate 
conclusively  that  the  contractor  did  not 
offer  the  same  fare  dted  in  the  cost 
comparison.  Justification  for  using  the 
noncontract  carrier  shall  be  shown  on 
the  travel  authorization  or  travel 
voucher,  as  provided  in  subpar.  9a. 

10.  Traveler  liability.  In  the  absence 
of  specific  authorization  or  approval 
stated  on  or  attached  to  the  travel 
authorization  or  travel  voucher,  the 
traveler  shall  be  responsible  for  any 
difference  in  cost  that  may  result  from 
the  traveler's  unauthorized  use  of 
noncontract  service  or  the  failure  to 
observe  the  order  of  contractor 
succession.  The  traveler's  indebtedness 
to  the  Government  shall  be  the 
difference  between  the  price  of  the 
service  used  and  the  lowest  contract 
fare  applicable  to  the  travel  involved. 
[FR  Doc.  86-25324  Filed  11-7-86;  8:45  am] 
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OEPARTMEm-  OF  THE  INTERIOR 

BuTMu  Of  Land  Managamant 

43  CFR  Part  2910 

[AA-320-OS-4211-02-2410;  CIraulw  No. 
2590] 

Airport  Laaaing  Procaduraa; 
Amandnanta 

AOCNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Final  rulemaking. 


SUMMARY:  The  final  rulemaking  makes  a 
number  of  amendments  to  the  existing 
regulations  which  change  the  terms  for 
annual  rental,  provide  for  an  application 
filing  fee  which  more  accurately  reflects 
current  administrative  costs  for  the 
processing  of  applications,  and  revise 
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the  procedures  in  the  regulations  to 
streamline  them  and  make  them  more 
efficient  The  final  rulemaking  also 
amends  existing  regulations  at  43  CFR 
Subpart  2911  to  remove  provisions 
relating  to  withdrawal  of  public  lands 
for  beacon  lights  and  air  navigation 
facilities  which  were  repealed  by  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 
EFFECTIVE  DATE:  December  10, 1986. 


:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (320),  Bureau 
of  Land  Management.  Room  3642.  Main 
Interior  Bldg..  1800  C  Street,  NW.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  L  Rowe,  (202)  343-8693; 
Robert  C  Bruce.  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rulemaking  amending  the 
existing  regulations  on  airport  leases 
was  published  in  the  Federal  Register  on 
August  20, 1985  (50  FR  33578).  with  a  60- 
day  comment  period.  Comments  were 
received  from  nine  sources,  six  from 
Federal  agencies,  one  from  a  State,  one 
from  the  private  sector  and  one  from  the 
environmental  sector. 

Most  of  the  comments  were  directed 
to  specific  provisions  of  the  proposed 
rulemaking.  Those  sections  and  the 
action  taken  on  the  comments  are 
discussed  in  this  preamble.  Only  those 
sections  that  were  the  subject  of 
comments  are  discussed.  Some  of  the 
comments  were  concerned  with 
procedural  processes  that  are  more 
properly  the  subject  of  inclusion  in  the 
Bureau  of  Land  Management's  Manual 
and  directive  system.  After  this 
rulemaking  becomes  final,  a  manual 
addressing  these  issues  will  be  prepared 
and  published. 

Nearly  all  of  the  comments  pointed 
out  the  typographical  error  in  S  2911.0-3 
of  the  proposed  rulemaking.  As 
suggested  in  the  comments,  the  date  of 
the  Act  has  been  changed  from  1982  to 
1928  by  the  final  rulemaking.  The  final 
rulemaking  also  amended  all  of  the 
other  sections  where  the  citation  for  the 
Act  of  May  24, 1928  appears. 

Several  comments  were  directed  to 
S  2911.0-5  of  the  proposed  rulemaking. 
One  comment,  which  has  been  adopted 
by  the  final  rulemaking,  pointed  out  that 
the  term  "Secretary"  is  not  used  in  the 
regulation  and  the  definition  should  be 
deleted. 

A  few  of  the  comments  recommended 
that  the  definition  of  the  term 
"applicant"  as  it  appeared  in  the 
proposed  rulemaking  be  amended  for 
clarification.  After  careful  review  of  the 
comments  on  this  term,  the  final 
rulemaking  has  amended  the  term. 


One  of  the  comments  recommended 
that  2911.0-8  of  the  proposed  rulemaking 
be  amended  to  remove  public  lands 
designated  as  wilderness  study  areas 
from  the  lands  that  are  available  for 
leasing  for  an  airport.  This 
recommendation  has  not  been  adopted 
by  the  final  rulemaking  because  at  the 
time  of  the  filing  of  an  application  for 
airport  rental,  the  authorized  officer  can 
use  existing  authority  to  determine  if  the 
lands  applied  for  should  be  protected 
and  the  lease  denied  because  of  their 
status  as  wilderness  study  area  lands. 

One  of  the  comments  questioned  the 
need  for  the  heading  of  S  2911.1  of  the 
proposed  rulemaking,  and  recommended 
that  S  2911.1  be  deleted.  The  final 
rulemaking  has  adopted  this 
recommendation,  deleting  §  2911.1  and 
renumbering  §  2011.1-1  as  §  2911.1. 

Section  2911.1-1  of  the  proposed 
rulemaking,  which  has  been  renumbered 
9  2911.1  by  this  final  rulemaking,  was 
the  subject  of  numerous  comments, 
several  of  which  have  been  adopted  by 
the  final  rulemaking.  A  comment 
suggested  that  the  final  rulemaking 
insert  immediately  after  the  phrase 
"Bureau  of  Land  Management"  the 
phrase  "District  office  having 
jurisdiction  over  the  lands  under  lease" 
in  renumbered  9  2911.1(b).  This 
clarifying  amendment  has  been  adopted 
by  the  final  rulemaking.  Another 
comment  on  this  section  suggested  that 
renumbered  9  2911.1(c)  be  amended  to 
make  it  clear  that  the  rental  must  be 
paid  on  "or  before"  the  due  date.  This 
suggestion  also  has  been  adopted  by  the 
final  rulemaking.  Another  comment 
suggested  that  for  clarity,  the  final 
rulemaking  rewrite  renumbered 
9  2911.1(e).  After  careful  review  of  the 
language  of  the  section  in  the  proposed 
rulemaking  and  the  recommendations 
contained  in  the  comments,  the  section 
has  been  rewritten  by  the  final 
rulemaking. 

Several  comments  were  received  on 
99  2911.2,  2911.2-1,  2911.2-2,  2911.2-3 
and  2911.2-4  of  die  proposed 
rulemaking.  A  couple  of  the  comments 
recommended  that  the  heading  of 
9  2911.2-1  of  the  proposed  rulemaking  be 
changed  to  read  "preapplication 
activity"  and  that  reference  to  the  term 
"proposal"  be  removed  from  99  2911.2-1 
and  2911.2-2  of  the  proposed 
rulemaking.  These  changes  would  make 
the  procedures  in  the  airport  lease 
regulations  consistent  with  other 
regulations  that  cover  applications  for 
the  disposal  of  the  public  lands.  The 
final  rulemaking  has  adopted  the 
recommendations  and  9  9  2911.2-1  and 
2911.2-2  have  been  rewritten  to  make 
them  similar  to  those  in  other  land 
disposal  regulations.  Another  change 


recommended  by  the  comments  and 
adopted  by  the  final  rulemaking  is  the 
addition  of  language  that  specifies  the 
type  of  land  description  that  is  required 
in  an  application  for  lands  for  airport 
rental.  As  recommended  in  a  comment, 
the  final  rulemaking  has  amended 
9  2911.2-2  of  the  pn^osed  rulemaking  to 
remove  the  phrase  'Recordation  and 
service  fee"  and  replace  it  with  the 
phrase  "filing  fee"  which  is  a  more 
accurate  description  of  the  fee  paid  with 
the  application  and  makes  this 
regulation  consistent  with  other 
regulations  requiring  the  payment  of  a 
filing  fee.  The  final  rulemaking  also 
makes  this  change  in  9  2911.2-3  of  the 
proposed  rulemaking. 

Finally,  the  final  rulemaking  has 
adopted  a  recommendation  contained  in 
the  comments  that  language  be  added  to 
9  2911.2-2  of  the  proposed  rulemaking 
covering  the  action  to  be  taken  if  the 
granting  of  the  airport  lease  results  in 
the  cancellation  of  a  grazing  permit  or 
lease  or  a  reduction  in  grazing  acreage. 

Section  2911.2-3  of  the  proposed 
rulemaking  was  the  subject  of  several 
comments  which  recommended  changes. 
One  comment  pointed  out  that  the 
proposed  rulemaking  was  not  specific  as 
to  the  publication  that  would  begin  the 
running  of  the  45-day  comment  period. 
In  response  to  this  comment,  the  final 
rulemaking  provides  that  the  comment 
period  shall  begin  with  the  publication 
of  the  notice  of  realty  action  in  the 
Federal  Register.  A  couple  of  comments 
made  the  point  that  the  proposed 
rulemaking  did  not  specifically  provide 
that  statutory  requirements,  such  as 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  be  met  prior  to  the  issuance  of  an 
airport  lease.  The  final  rulemaking  has 
added  language  to  9  2911.2-3  of  the 
proposed  rulemaking  that  clarifies  that 
an  airport  lease  will  not  be  issued  until 
the  authorized  officer  has  received  the 
filing  fee  and  that  all  statutory  and 
regulatory  requirements  have  been 
fulfilled. 

Several  of  the  comments  pointed  out 
that  the  notice  of  realty  action  provided 
in  the  proposed  rulemaking  did  not 
segregate  the  lands  covered  by  an 
airport  lease  application  for  entry  under 
the  public  lands  laws,  including  the 
mining  laws,  and  reoommended  that  the 
final  rulemaking  provide  for  segregation. 
The  final  rulemaking  has  adopted  these 
recommendations  and  has  added  a 
paragraph  (b)  to  9  2911.2-3  of  the 
proposed  rulemaking  which  provides  for 
segregation  of  the  public  lands  upon  the 
publication  of  the  notice  of  realty  action. 

Editorial  and  grammatical  changes  as 
needed  also  have  been  made. 
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The  principal  author  of  this  final 
rulemaking  is  Gary  Rowe,  Division  of 
Lands,  Bureau  of  Land  Management, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

This  final  rulemaking  will  have  no 
significant  impact  on  an  applicant  for  an 
airport  lease  on  public  lands,  whether 
the  applicant  is  large  or  small. 

The  final  rulemaking  contains  no 
information  collection  requirements 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

List  of  Subjects  in  43  CFR  Part  2910 

Airports.  Alaska,  Mines.  Public  lands, 
Recreation  areas.  Waste  treatment  and 
disposal. 

Under  the  authority  of  the  Act  of  May 
24, 1928,  as  amended  (49  U.S.C, 
Appendix,  211-213)  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.).  Part  2910. 
Group  2900.  Subchapter  B.  Chapter  II  of 
Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

I.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 
October  21, 1986. 

PART  2910-{  AMENDED] 

1.  Part  2910  is  amended  by  adding  an 
authority  citation  to  read: 

Authority:  49  U.S.C.  Appendix.  211-213,  43 
U.S.C.  869  et  seq.  48  U.S.C  380,  381. 

2.  Part  2910  is  amended  by  revising 
Subpart  2911  to  read: 

Subpart  2911— Airport 


Sec. 

2911.0-1 

2911.0-3 

2911.0-5 

2911.0-8 

2911.1 

2911.2 


Purpose. 
Authority. 
Definitions. 

Lands  available  for  leasing. 
Terms  and  conditions. 
Procedures. 


2911.2-1    Preapplication  activity. 

2911.2-2    Applications. 

2911.2-3    Report  by  Administrator,  Notice  of 

Realty  Action. 
2911.2-4    Execution  of  lease. 

Authority:  49  U.S.C.  211;  43  U.S.C.  1701  et 
seq. 


Subpart  2911— Airport 

S  291 1.0-1     PunWM. 

This  subpart  sets  forth  procedures  for 
issuance  of  airport  leases  on  the  public 
lands. 

S  2911.0-3    Authority. 

The  Act  of  May  24, 1928.  as  amended 
(49  U.S.C.  Appendix,  211-213). 
authorizes  the  Secretary  of  the  Interior 
to  lease  for  use  as  a  public  airport,  any 
contiguous  unreserved  and 
unappropriated  public  lands  not  to 
exceed  2.560  acres  in  area. 

S  2911.0-5    DefbiltkMW. 

As  used  in  this  subpart,  the  term: 

(a)  "Act"  means  the  Act  of  May  24, 
1928,  as  amended  (49  U.S.C.  Appendix, 
211-213). 

(b)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  subpart. 

(c)  "Administrator"  means  the 
Administrator  of  the  Federal  Aviation 
Administration. 

(d)  "Applicant"  means  any  individual 
who  is  a  citizen  of  the  United  States;  a 
group  or  association  of  citizens  of  the 
United  States;  any  corporation, 
organized  under  the  laws  of  the  United 
States  or  of  any  State,  authorized  to 
conduct  business  in  the  State  in  which 
the  land  involved  is  located;  or  a  State 
or  poUtical  subdivisions  or 
instrumentality  thereof,  including 
counties  and  municipalities;  who 
submits  an  application  for  an  airport 
lease  under  this  subpart. 

(e)  "Public  airport"  means  an  airport 
open  to  use  by  all  persons  without  prior 
permission  of  the  airport  lessee  or 
operator,  and  without  restrictions  within 
the  physical  capacities  of  its  available 
facilities. 

§2911.0-8    Lands  available  for  leasing. 

Any  contiguous  unreserved  and 
unappropriated  public  lands,  surveyed 
or  unsurveyed.  not  exceeding  2.560  acres 
in  area,  may  be  leased  under  the 
provisions  of  the  Act.  subject  to  valid 
existing  rights  under  the  public  land 
laws. 

92911.1    Tanns  and  conditions. 

(a)  The  lessee  shall,  within  1  year 
from  the  date  of  issuance  of  the  lease, 
equip  the  airport  as  required  by  the 
Administrator  and  file  a  report  thereof 
in  the  Bureau  of  Land  Management 
District  office  having  jurisdiction  over 
the  lands  under  lease. 

(b)  At  any  time  during  the  term  of  the 
lease,  the  Administrator  may  have  an 
inspection  made  of  the  airport,  and  if  the 
the  airport  does  not  comply  with  the 


ratings  set  by  the  Federal  Aviation 
Administration,  the  Administrator  shall 
submit  a  written  statement  describing 
the  deficiencies  to  the  Bureau  of  Land 
Management  District  office  having 
jurisdiction  over  the  lands  under  lease 
for  appropriate  action. 

(c)  The  authorized  officer  may  cancel, 
in  whole  or  In  part,  a  leaee  issued  under 
the  Act  for  any  of  the  following  reasons: 
Lessee  failure  to  use  the  leased  premises 
or  any  part  thereof  for  a  period  of  at 
least  6  months;  use  of  the  property  or 
any  part  thereof  for  a  purpose  other  than 
the  authorized  use;  failure  to  pay  the 
annual  rental  in  full  on  or  before  the 
date  due;  failure  to  maintain  the 
premises  according  to  the  ratings  set  by 
the  Federal  Aviation  Administration; 
failure  to  comply  with  the  regulations  in 
this  part  or  the  terms  of  the  lease. 

(d)  Leases  under  the  Act  shall  be  for  a 
period  not  to  exceed  20  years  and  may 
be  renewed  for  like  periods. 

(e)  Annual  rental  for  leases  to  any 
citizen  of  the  United  States,  any  group 
or  association  of  citizens,  or  any 
corporation  organized  under  the  laws  of 
the  United  States  or  any  State  shall  be 
at  appraised  fair  market  rental,  with  a 
minimum  annual  rental  payment  of  $100. 
State  or  political  subdivisions  thereof, 
including  counties  and  municipalities, 
shall  pay  to  the  lessor  an  annual  rental 
calculated  at  the  appraised  fair  market 
value  of  the  rental  of  the  property  less 
50%,  with  a  minimiim  annual  rental 
payment  of  $100.  In  fixing  the  rentals, 
consideration  shall  be  given  to  all 
pertinent  facts  and  circumstances, 
including  use  of  the  airport  by 
government  departments  and  agencies. 
Rental  of  each  lease  shall  be 
reconsidered  and  revised  at  5-year 
intervals  to  reflect  current  appraised  fair 
market  value.  The  first  annual  rental 
payment  shall  be  made  prior  to  Issuance 
of  the  lease.  All  subsequent  payments 
shall  be  paid  on  or  before  the 
anniversary  date  of  Issuance  of  the 
lease. 

(f)  The  lessee  shall  agree  that  all 
departments  and  agencies  of  the  United 
States  operating  aircraft  shall  have  fi-ee 
and  unrestricted  use  of  the  airport  and, 
with  the  approval  of  the  authorized 
officer,  such  departments  or  agencies 
shall  have  the  right  to  erect  and  install 
therein  such  structures  and 
improvements  as  are  deemed  advisable 
by  the  heads  of  such  departments  and 
agencies.  Whenever  the  President  may 
deem  it  necessary  for  military  purposes, 
the  Secretary  of  Uie  Army  may  assume 
full  control  of  the  airport. 

(g)  The  lessee  shall  submit  to  the 
Administrator  for  approval  regulations 
governing  operations  of  the  airport. 


1986 


I 


I 

I 


/  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Rules  and  Regjulations 


92911.2 

S  2911.2-1   Pra^pRcMonaetMty. 

Pecaont  aeekiag  to  lease  public  lands 
under  this  subpart  shall  first  consult 
with  the  authorized  officer  in  the  District 
or  Resource  Area  Office  in  which  the 
lands  are  located.  Such  consultation  is 
necessary  to  determine  land  availability 
and  conbnnlty  oF  proposed  use  with 
approved  land  use  {dans,  explain 
assodated  statutory  and  regulatory 
requirements.  famiUarize  the  potential 
applicant  nrith  respective  management 
responaSulItiea,  set  fwth  Uie  ai^cation 
processing  procedures  for  die  proposed 
action,  and  identify  potential  conflicts. 
Upon  completion  of  the  consultation, 
persons  seeking  to  lease  public  lands  for 
a  public  airport  may  submii  an 
application  for  consideration  by  the 
authorized  officer. 

§2911>-2    ApplcMlons. 

(a)  Each  application  shall  clearly 
describe  the  lands  applied  for  by  legal 
subdivisions  and/ or  by  metes  and 
bounds  and  contain  a  plan  of 
development  and  use  signed  by  the 
applicant  or  by  a  duly  authorized  agent 
or  officer  of  the  applicant.  When 
required  by  the  authorized  officer,  the 
application  shall  indude  copies  of  the 
appropriate  State,  county,  or  municipal 
airport  licenses  or  permits,  as  well  as 
such  additional  States  and  local 
clearances  as  may  be  required. 

(b)  Each  application  shall  be 
accompanied  by  a  non-refundable  filing 
fee  of  $100.  Each  af^licant  shall  also  be 
required  to  pay  the  cost  of  publication  of 


a  Notice  of  Reality  Action  m  the  Federal 
Register  and  a  newspaper  of  general 
circulation  in  the  area  in  which  the 
lands  are  located. 

(c)  If  approval  of  an  application 
results  in  cancellation  of  a  grazing 
permit  of  lease  or  a  reduction  in  grazing 
acreage,  the  provisions  of  S  41ia4-2  of 
this  title  shaD  apply. 

S2911.2-S    Repeit  by  Administrator; 
Notloe  of  Realty  Action. 

(a)  Upon  receipt  of  the  application,  the 
authorized  office  shall  send  1  copy  to 
the  Administrator  for  a  determination 
concerning  what  fuel  facilities,  lights, 
and  other  furnishings  are  necessary  to 
meet  the  rating  set  by  that  agency.  After 
receiving  the  report  of  the 
Administrator,  and  before  making  a 
determination  to  issue  a  lease,  the 
authorized  officer  shall  publish  a  Notice 
of  Realty  Action  in  the  Federal  Register 
and  in  a  newspaper  of  general 
circulation  in  the  area  of  die  lands  to  be 
leased.  The  notice  shall  provide  45  days 
from  the  date  of  publication  in  the 
Federal  Register  for  comments  by  the 
public.  Comments  shall  be  sent  to  the 
office  issuing  the  notice.  The  notice  shall 
not  be  published  until  the  authorized 
officer  has  received  the  filing  fee  horn 
the  applicant  and  is  satisfied  that  all 
statutory  and  regulatory  requirements 
have  been  met 

(b]  The  notice  of  realty  action  may 
segregate  the  lands  or  interests  in  lands 
to  be  conveyed  to  the  extent  that  they 
will  not  be  subject  to  appropriation 
imder  the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  of 


the  notice  of  realty  action  shall 
terminate  either  -upon  issnance  of  a 
document  of  conveyance  of  1  year  from 
the  date  of  puUication  in  the  Federal 
Register,  whichever  occurs  first. 

92911.2-4    Executive  Of  lease. 

Upon  receipt  the  payments  required 
by  S  2911.2-2{b]  of  this  tide  and  not  less 
than  45  days  following  the  publications 
required  by  S  2911.2-4  of  Uiis  title,  the 
authorized  officer  shall  make  a  decision 
on  the  application  and.  if  the  application 
is  approved,  issue  the  lease. 

[FR  Doc.  86-25222  FUed  11-7-86;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  611  and  675 

[Docket  No.  61095-6196] 

Foreign  Fishing;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area 

Correction 

In  FR  Doc.  86-23877  beginning  on  page 
37408  in  the  issue  of  We<htesday, 
October  22. 1986,  make  the  following 
corrections:  On  page  87409.  in  the  third 
column,  in  the  second  paragraph,  in  the 
first  line,  insert  "proceed"  after  "BSAT"; 
in  the  fifteenth  line,  "groundfishing" 
should  read  "groundfish  fishing". 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Ooclcet  No.  83-ASW-33] 

AirworthlneM  Directives;  Sodete 
Nationaie  Industrlelie  Aerospatiale 
(SNIAS)  Model  SA315.  SE3160,  SA316. 
and  SA319  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemakina 
(NPRM).  ^ 


SUMMARY:  This  notice  proposes  to 
amend  an  existing  airwortiiiness 
directive  <AD)  which  imposes  a  finite 
service  life  for  certain  original  and 
repaired  main  gearbox  support  "A" 
frame  assemblies  installed  on 
Aerospatiale  Model  SA315,  SE3160. 
SA316,  and  SA319  series  helicopters. 
This  proposed  amendment  is  needed  to 
remove  the  finite  life  for  certain  "A" 
frames  when  used  on  a  Model  SE3160 
helicopter  for  the  reason  that  these  "A" 
frames  have  been  determined  to  have  an 
unlimited  service  life  when  used  on 
Model  SE3160  helicopters. 
DATE  Comments  must  be  received  on  or 
before  December  8, 1986. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  FAA, 
Southwest  Region,  OfGce  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas  78106,  or 
delivered  in  duplicate  to  the  above 
address.  Room  158,  Building  3B. 

Comments  delivered  must  be  marked: 
Docket  No.  83-ASW-33. 

Comments  may  be  inspected  at  Room 
158,  Building  3B,  between  the  hours  of  8 
a.m.  and  4:30  p.m.  weekdays,  except 
Federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Aerospatiale 
Helicopter  Corporation,  2710  Forum 
Drive.  Grand  Prairie,  Texas  75051, 
Attention:  Customer  Support.  These 
documents  may  be  examined  at  the 
Office  of  the  Regional  Counsel, 


Southwest  Region,  Federal  Aviation 
Administration,  Room  158,  Building  SB, 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas  76106. 

FOR  RIRTHER  INFORMATION  CONTACT: 

John  Varoli,  Manager,  Aircraft 
Certification  Office,  FAA,  Europe. 
Africa,  and  Middle  East  Office,  c/o 
American  Embassy,  Brussels,  Belgium 
APO  New  York  09667.  or  James  H. 
Major,  Rotorcraft  Standards  Staff, 
Aircraft  Certification  Division,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  Texas  76101,  telephone 
number  (817J  624-5117. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aiguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  8»-ASW-33."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

This  notice  proposes  to  amend 
Amendment  39-4787  (49  FR  2239),  AD 
84-01-03,  which  currently  imposes  a 
finite  service  life  for  certain  original  and 
repaired  main  gearbox  support  "A" 
frame  assemblies  and  requires 
replacement  of  certain  affected 
assemblies  within  50  hours'  time  in 
service  for  Aerospatiale  Model  SA315, 
SA316,  and  SA319  series  helicopters. 
The  service  life  varies  from  1,600  to 


11,000  hours.  The  AD  requires 
compliance  with  Aerospatiale  service 
bulletins.  The  AD  presently  contains  an 
incorporation  by  reference  statement. 

After  issuing  Amendment  39-4787,  the 
FAA  determined  that  the  finite  service 
life  for  certain  "A"  frame  assemblies 
used  on  Model  SE3160  helicopters  may 
be  increased  bom  11,000  hours  to 
unlimited  hours'  time  in  service. 
Aerospatiale  Alouette  Service  Bulletin 
(SB)  No.  01.49,  Revision  1,  contains  this 
information.  Therefore,  the  FAA 
proposes  to  amend  Amendment  39-4787 
by  incorporating  by  reference  the 
information  in  SB  No.  01.49,  Revision  1, 
dated  May  30, 1986.  An  unlimited 
service  life  for  certain  specific  "A" 
frames  when  used  on  the  Model  SE  3160 
helicopters  is  proposed.  The  FAA  also 
found  an  editorial  error  in  the  service 
bulletin  and  AD  concerning  a  model 
designation.  These  refer  to  SA316  series; 
the  correct  designations  are  the  SE3160 
and  SA316  series.  In  addition,  the 
apphcability  statement  and  paragraph 
(b)  would  be  changed  to  add  or  correct 
the  Model  to  SE3160. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  one 
helicopter  model  of  which  fourteen  are 
registered  in  the  United  States,  and  it 
relieves  a  requirement  for  this  model. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291,  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

"FOR  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

The  Proposed  Amendment 
PART  3»-[  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
39  of  the  FAR  as  follows: 
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1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pnb.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  Amendment  39-4787 
(49  FR  2239),  AD  84-01-03,  as  follows: 

a.  Revise  the  applicability  statement 
by  adding  "SE3160"  between  SA315  and 
SA316. 

b.  Revise  paragraph  (b)  and  its  note 
paragraph  to  read  as  follows: 

(b)  For  Models  SE3180.  SA316.  and  SA319 
series  helicopters,  comply  with  Alouette  SB 
No.  01.49.  Revision  1.  dated  May  30. 1988. 
within  SO  hours'  time  in  service  after  the 
effective  date  of  this  AD  amendment.  This 
bulletin  establishes  a  finite  service  life  for 
certain  identifled  original  and  repaired  "A" 
frame  assemblies  for  these  helicopters  and 
permits  only  one-time  replacement/repair  of 
an  eye  end-fitting  on  each  "A"  frame 
assembly.  Replacing  a  repair  eye  end-Htting 
with  another  repair  eye  end-fitting  is 
prohibited. 

Note. — Revision  A  of  the  service  bulletin 
establishes  for  the  Model  SE3iaO  an  11,000- 
hour  service  life  limit  for  certain  original  and 
repaired  "A"  frames  and  a  5.500-hour  service 
life  limit  for  certain  other  original  and 
repaired  "A"  frames.  Revision  1,  dated  May 
30. 1986.  instituted  on  Model  SESiaO 
helicopters  an  unlimited  service  life  for 
original  "A"  frames  whose  serial  numt>er  is 
preceded  by  letters  other  than  "RO".  (Frames 
with  RO  serial  numbers  retain  the  11.000-hour 
and  5.500-hour  service  life).  For  Model  SE3160 
helicopters,  a  repair  eye  end-fitting  is  limited 
to  5.500  hours  service  life. 

For  the  Models  SA316B  and  C  and  SA319B 
helicopters,  the  service  bulletin.  Revision  A 
and  1.  retains  the  present  3.200  or  1.600-hour 
service  life  limit  for  certain  original  and 
repaired  "A"  frames  and  eye  end-fittings  and 
establishes  a  1.600-hour  service  life  for 
certain  other  original  and  repair  eye  end- 
fitttngs. 
***** 

Issued  in  Fort  Worth,  Texas,  on  October  23. 
1986. 

C.R.  Melugin,  Jr. 

Director.  Southwest  Region. 

[PR  Doc.  86-25303  Filed  11-7-86;  8:45  am] 
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14  CFR  Part  71 

[Airsfwc*  Docket  No.  88-AWA-40] 

Proposed  Establishment  of  Airport 
Radar  Service  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Correction  to  Notice  of 
Proposed  Rulemaking  and  extension  of 
comment  period. 

SUMMARY:  This  notice  announces 
extension  of  the  comment  period  on  an 
NPRM  which  proposes  to  establish  an 
Airport  Radar  SoTnce  Area  at 
Shreveport  Regional  Airport,  LA,  as 
published  in  the  Federal  Register  on 
October  1, 1986  (51  FR  35140).  Also,  the 
date  and  name  of  the  hotel  of  the 
informal  airspace  meeting  are  changed. 

DATES:  CommentB  must  be  received  on 
or  before  February  13, 1987;  Informal 
Airspace  Meeting  will  be  held  January 
14, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  [AGC-t04],  Airspace  Docket 
No.  86-AWA-4a  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Informal  Airspace  Meeting  beginning  at 
7:00  p.m.  will  be  held  at:  Chez  Vous 
Motor  Inn  (formerly  Quality  Inn),  5215 
Monkhouse  Drive,  ^u-eveport,  LA 
The  ofBcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Bums,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9253. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  thi*  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ^e  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 


airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  svbmit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Na  8e-AWA-40."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  die  comntenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  puldic  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administratioa  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-23a  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  mu«t  identify  the 
notice  number  of  this  NHIM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM^i  should  also 
request  a  copy  of  Advisory  Circtdar  No. 
11-2  which  describes  the  appHcation 
procedure. 

List  of  Subjects  ia  14  CPU  Part  71 

Aviation  safety.  Airport  Radar  Service 
Areas.  j 

Extension  of  Comniaiit  Period 

The  comment  period  for  Airspace 
Docket  No.  86-AWA-40  as  it  applies  to 
Shreveport  Regional  Airport  LA,  is 
extended  to  close  on  February  13, 1987. 

(Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654:  W  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69.) 

Issued  in  Washington,  DC,  on  October  31. 
1986. 

Harold  H.  Downey, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  86-25304  Filed  11-7-88;  8:45  am] 
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DEPARTMENT  OF  OOMMERCE                   »hare.  are  contained  in  i  (  303  J  and  Office  of  Management  and  Budget  for 

InfmatkHUil  Trade  Admlnl.tr.tlon            ^gJifuot  S  cre  3SJIl7i«.4).  ^SS"'  '"  "'*"'''  ^^  ^^"'"  '^'" 

DEPARTMENT  OF  THE  INTERIOR  ,  '^^,  Departments  propose  to  establish 

for  calendar  year  1987  a  total  quantity  Regulatory  Flexibdity  Act 

Olflc.  Of  Territorial  »d  lnt.m.tion.1        "J^  re.pecbve  temtoria^  shares  as  ,„  accordance  with  the  Regulatory 

'^"■'™                                                          '^""^ '"  ^^  ^"""^^"^  *«^'«=  Flexibility  Act.  5  U.S.C.  eoiTseq-.The 

15  CFR  Pwt  303                                               Virgin  Islands 4,000.000  General  Counsel  of  the  Department  of 

rDoek.t  MA  simm-Riani                                 a""" o l«».000  Commerce  has  certified  that  this  action 

IDockrt  No.  6109O-61M]                                  Amencan  Samoa..          500.OOO  will  not  have  a  significant  economic 

Propowd  Limit  on  Duty^rM  fntiOar                            """"  '*''"''' ' ^^^^  ™Pact  on  a  substantial  number  of  smaU 

Watche.  In  Calendw  Yew- 1987                           ^°*^' — 6.00OWO  entities.  Fewer  than  ten  entities  are 

AOENaES:  Import  Administration.                     Compared  with  the  total  quantity  fo^er^^^n^J^^^f^^' 

International  Trade  Administration,             established  for  1966  (51  FR  i4980:  April  ooZie?bv^«e^™laLnX 

Department  of  Commerce;  Office  of              22. 1986).  this  amount  would  be  a  fnS  both  S^tf!^„H     H       . 

Territorial  and  International  Affairs.             decrease  of  500.000  units.  TTie  proposed  ^ShpH  »~  ?^     »K    *2?  •"'^'^^ 

Department  of  the  Interior.                           Vii^in  Islands  territorial  shares  would  a^ected.  are  less  than  $10  million  per 

action:  Proposed  rule  and  request  for          ^^  decreased  by  500.000  units.  The  *'®"" 

comments.                                                     proposed  shares  for  Guam.  American  PanarwoA  BaHiu-Hnn  Ao» 

■ Samoa,  and  the  Northern  Mariana  I'aperworic  Reductioo  Act 

summary:  This  action  invites  the                  Islands  would  not  change.  This  rule  does  not  contain  information 

comments  of  interested  persons  on  a               Our  reasons  for  proposing  these  collection  requirements  subject  to  the 

proposal  to  establish  the  total  quantity         amounts  are  as  follows:  Paperwork  Reduction  Act  of  1980,  44 

of  duty-free  insular  watches  and  watch           (1)  There  are  no  producers  in  U.S.C.  3501  et  seq 

movements  for  1987  at  6.000.000  units  American  Samoa  and  the  Northern 

and  to  divide  this  amount  among  the  Mariana  Islands.  This  proposal  would  Li»t  of  Subjects  in  15  CFR  Part  303 

three  insular  possessions  of  the  United  establish  these  territories' shares  at  the  t        _»    1^             j 

States  and  the  Northern  Mariana  minimum  required  by  the  statute  .   ""P^rts.  Customs  duties  and 

Islands.  We  propose  to  do  this  by                    (2)  There  is  only  one  producer  in  inspection.  Watches  and  jewelry, 

amending  §  303.14(e).  which  now  Guam,  and  tiie  amount  we  propose  is  Marketmg  quotas.  Administrative 

permits  a  toUl  of  6.500.000  units  consistent  with  the  needs  of  the  existing  P'"actice  and  procedure.  Reporting  and 

distributed  among  the  three  insular  producer  and  with  the  existing  set-aside  recordkeeping  requirements,  American 

possessions  and  the  Northern  Mariana  of  500.000  units  for  possible  allocation  to  Samoa.  Guam.  Virgin  Islands,  Northern 

Islands.  new  firms  in  Guam.  Mariana  Islands. 

DATE  Comments  must  be  received  on  or          (3)  We  expect  total  Virgin  Islands  padt  lA^—rAucMrkeni 

before  December  28. 1986.  shipments  in  1987  to  be  between  3  and  303— lAPfENDED] 

address:  Address  written  comments  to  it°^'°^  "^^  7**^  ^""'"n*  we  por  reasons  set  forth  above,  we 

Frank  Creel  Director.  Statutory  Import  SSedZpn'!.  nf  ,r        f  P™P°»«  '°  ^'"^"d  Part  303  as  follows: 

Programs  Staff.  Room  1523  U  S  aciicipated  needs  of  the  existing  ,  _,,         ..      .,      .,  ^.      ,     „ 

Department  of  Coir^f  Permsylvania  P™ducers  along  with  a  set-asidS  of  \^^^  «"^°"?  •^''^V.""  ^°'  ^"^  ^ 

Avenue  and  14th  sJ^eJNw!     ^  «»•«»  "°"»  f°' PO««ble  allocation  to  continues  to  read  as  follows: 

Washington.  DC  20230.  "^w  firms  in  the  Virgin  Islands.  Auth<irity:  Pub.  L.  97-446, 96  Stat.  2329. 2331 

FOR  FURTHER  INFORMATION  CONTACT  Claasiflcation:  Executive  Onter  12291  ISyincri^?'^  ^"^ ''^'''' *'^''' 

SSSi^Sk  ES^-=i?-  rrrzrrr-'"""-^ 

1660                                    ov,.i«,^ja//  does  not  constitute  a  "maior  rule"  as  mteceltenwHi. prevWona. 

. defned  by  section  1(b)  of  the  Order.  It  is 

SUPPLEMENTARY  information:  The  not  likely  to  result  in: 

insular  possessions  watch  industiy                   (1)  An  annual  effect  on  the  economy  ^e)  Territorial  shares.  The  shares  of 

provision  m  section  210  of  Pub.  L  97-446  of  $100  million  or  more-  the  total  duty  exemption  are  4,000,000 

(96  Stat.  2331)  (1983)  (19  U.S.C.  1202                  (2)  A  major  increase  'in  costs  or  prices  f"'  ^^  Virgin  Islands.  1,000,000  for 

note)  requires  the  Secretary  of  for  consumers,  individual  industries  Guam,  500.000  American  Samoa,  and 

Commerce  and  the  Secretary  of  the  Federal.  State,  or  local  government  500,000  for  the  Northern  Mariana 

Interior,  acting  jointiy.  to  establish  a  agencies,  or  geographic  regions;  or  Islands. 

hmit  on  the  the  quantity  of  watches  and           (3)  Significant  adverse  effects  on  Dated  November  3  1986 

watch  movements  which  may  be  competition,  employment,  investment.  ,^'   .  T,!^„j    ''  '^ 

entered  fi-ee  of  duty  dunng  each  productivity,  innovation,  or  on  the  Io«.pli  A.  Spetnm. 

calendar  year.  The  law  also  requires  the  ability  of  United  States-based  Acting  Deputy  to  the  Deputy  Assistant 

Secretaries  to  establish  the  shares  of  enterprises  to  compete  with  foreign-  Secretary  for  Import  Administration. 

this  limi^  quantity  which  may  be  based  enterprises  in  domestic  or  export  Richaw"  T.  Montoya, 

entered  from  the  Virgin  Islands.  Guam.  markets.  Assistant  Secretary  for  Territorial  and 

Amencan  Samoa  and  the  Northern                  Therefore,  preparation  of  a  Regulatory  International  Affairs. 

Mariana  Islands.  Regulations  on  the  Impact  Analysis  is  not  required.  (FR  Doc.  86-25384  Filed  11-7-86;  8:45  ami 

establishment  of  these  quantities  and               This  regulation  was  submitted  to  the  bhjjnq  code  35i<«s;  43io-io-«i 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart3 

Temporary  Licenses  for  Guaranteed 
Introfhidng  Broker  Applicants 

agency:  Commodity  Futures  Trading 
Commission. 

ACnOM:  Notice  of  proposed  rulemaking. 

SuaniARV:  The  Conmiodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  amend  Part  3  of  its 
regulations  to  authorize  the  National 
Futures  Association  ("NFA")  to  issue 
temporary  licenses  to  apparently 
qualified  applicants  for  registration  with 
the  Commission  as  an  introducing 
broker,  on  essentially  the  same  terms 
that  temporary  licenses  currently  may 
be  issued  to  applicants  for  registration 
as  an  associated  person  of  a 
Commission  registrant.  This  authority 
would  be  limited  to  those  introducing 
broker  applicants  guaranteed  by  a 
futures  commission  merchant  ["FCM") 
pursuant  to  Commission  rule  l.lO(j),  17 
CFR  1.10(j)  (1988). 

DATE  Comments  must  be  submitted  on 
or  before  December  10, 1986. 

AOOfiESS:  Comments  should  be 
submitted  to  the  OfHce  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington,  DC  20581. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  A.  Watkins.  Attorney-Advisor. 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington.  DC  20581.  Telephone:  (2021 
254-«955. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  August  28, 1986,  the  National 
Futures  Association  has  submitted  for 
approval,  pursuant  to  section  17(j)  of  the 
Commodi^  Exchange  Act  ("Act"), 
proposed  amendments  to  NFA  Bylaw 
305,  Schedule  A,  Section  I  which,  if 
approved,  would  authorize  NFA  to  issue 
temporary  licenses  to  apparently 
qualifled  appUcants  for  registration  with 
the  Commission  as  an  introducing 
broker.  This  authority  would  extend 
only  to  introducing  broker  applicants 
guaranteed  by  an  FCM  pursuant  to 
Commission  rule  l.lO(j),  17  CFR  l.lO(j) 
(1986).'  The  proposed  amendments 


'  NFA  originally  submitted  amendments  to 
provide  for  temporary  licensing  of  guaranteed 
introducing  brokers  by  letter  dated  December  3, 
19BS.  As  discussed  below,  following  an  exchange  of 
correspondence  between  the  staff  of  the  Division  of 
Trading  and  Markets  ('Division")  and  NFA.  these 
amendments  were  withdrawn. 


provide  that  a  temporary  license  may  be 
issued  to  an  applicant  for  registration  as 
a  guaranteed  introducing  broker  on 
essentially  the  same  terms  that  a 
temporary  license  currently  may  be 
issued  to  an  applicant  for  registration  as 
an  associated  person  ("AP")  of  a 
Commission  registrant.* 

As  originally  proposed  by  NFA,  the 
amendments  did  not  require  an  FCM  to 
perform  a  preliminary  background 
investigation  of  a  guaranteed 
introducing  broker  applicant,  nor 
explicitly  require  an  FCM  to  supervise 
directly  such  person.  By  letter  dated 
February  10, 1986,  the  Division 
requested  from  NFA  additional 
information  to  determine  whether 
authorizing  temporary  licenses  for 
qualified  applicants  for  registration  as  a 
guaranteed  introducing  broker  would  be 
consistent  with  Commission  policy  in 
this  regard  as  set  forth  in  49  FR  8208, 
8209  (March  5, 1884)."  In  this  connection, 
the  Division  reqaested  NFA  to  consider 
whether  NFA  would  be  prepared  to 
adopt  rules  to  require  an  FCM  to 
perform  preliminary  fitness 
examinations  of  introducing  broker 
applicants  to  be  guaranteed  by  it  and  to 
require  an  FCM  to  supervise  directly 
such  guaranteed  introducing  brokers.  In 
addition,  the  Division  asked  that  NFA 
address  why  the  benefits  that  may  be 
achieved  by  extending  temporary 
licensing  to  guaranteed  introducing 
broker  applicants  outweight  the 
potential  disruptions  to  both  customers 
and  employees  of  the  introducing  broker 

•  A  copy  of  the  proposed  amendments  may  be 
obtained  from  the  Commission's  Office  of  the 
Secretariat  at  the  address  stated  above. 

•  The  Division's  letter  to  NFA  dated  February  10, 
1966  states,  in  pertinait  part: 

(WJhen  the  Commission  adopted  its  temporary 
license  regulations,  it  determined  to  limit  its 
authority  in  this  regafd  to  applicants  for  registration 
as  an  associated  person.  Specifically,  the 
Commission  stated: 

[T]  granting  of  a  temporary  license  is  particularly 
appropriate  for  an  appUcant  for  registration  as  an 
AP  because  such  an  applicant  must  be  sponsored  by 
another  registrant  which  must  conduct  a 
preliminary  fitness  check  of  the  applicant  and  must 
directly  supervise  the  applicant's  conduct. 

49  FR  8209  (March  1, 1984). 

With  respect  to  other  categories  of  registrant,  the 
Commission  stated: 

In  contrast,  other  ragistrants  are  not  subject  to 
such  scrutiny  or  direct  supervision.  In  addition,  the 
Commission  is  concerned  that  if  a  temporary  license 
were  granted  to  applicants  other  than  APs,  the 
applicant  would  be  able  to  commence  business,  hire 
employees  and,  in  the  case  of  an  FCM.  accept 
customer  funds  subject  to  a  subsequent 
determination  by  either  the  Commission  or  the  NFA 
to  deny  registration.  The  Commission,  therefore, 
concludes  that  the  potential  disruptions  to  both 
customers  and  employees  which  might  result  from 
interrupting  an  ongoing  business  outweigh  the 
benefits  which  might  be  achieved  by  extending  the 
applicability  of  the  temporary  licensing  provisions 
to  such  applicants. 

Id. 


that  may  result  from  the  termination  of 
an  ongoing  business. 

In  its  response  dated  April  23, 1986, 
NFA  replied  that  a  role  requiring  FCMs 
to  conduct  a  preliminary  fitness 
investigation  is  unnecessary.  Under  both 
Commission  and  NFA  rules,  an  FCM  is 
liable  for  the  conduct  of  an  introducing 
broker  which  it  guarantees.'*  Therefore, 
as  a  matter  of  sound  business  practice. 
NFA  believed  that  FCMs  would  conduct 
such  fitness  examinations. 

With  respect  to  direct  supervision, 
NFA  stated  that  the  rule  to  which  the 
Division  referred  is  already  in  place. 
Because  a  guaranteed  introducing 
broker  is  an  agent  of  its  guarantor  FCM, 
NFA  Compliance  Rule  2-9,  which 
requires  each  NFA  member  to  supervise 
diligently  its  agents,  cxurently  requires 
an  FCM  to  supervise  the  conduct  of  its 
guaranteed  introducing  brokers." 


*  Specifically,  NFA's  letter  to  the  Division  dated 
April  23. 1986  states: 

[A]  guarantee  agreement  entered  into  by  an  FCM 
and  an  IB  is  analogous  to  AP  sponsorship.  The 
purpose  of  a  guarantee  agreement  is  to  enable  the 
IB  to  meet  the  alternative  adjusted  net  capital 
requirement  and  to  protect  the  customers  of  the  IB. 
A  guarantee  agreement  provides  that  the  FCM 
which  is  a  party  thereto  guarantees  performance  by 
the  IB  of,  and  becomes  jointly  and  severally  liable 
for,  all  obligations  of  the  IB .  .  .  with  respect  to  the 
solicitation  of  and  transactions  involving  all 
customer  and  option  customer  accounts  of  the  IB 
entered  into  on  or  after  tha  effective  date  of  the 
agreement. 

Given  the  potential  Iiab3ity  for  damages  of  an 
FCM  that  is  party  to  a  guarantee  agreement ...  it 
can  be  reasonably  expected  that  an  FCM  will 
subject  its  potential  guaranteed  IBs  to  a  close 
preliminary  background  examination. .  .  .  [T]he 
preliminary  background  examination  that  would  be 
conducted  by  an  FCM  would  at  least  equal  the 
scope  of  the  preliminary  background  check  that  is 
required  of  registrants  that  sponsor  appUcants  for 
registration  as  APs  under  current  Commission 
regulations. 

The  motivation  to  make  b  thorough  background 
check  is  further  strengthened  by  the  fact  that  NFA 
Compliance  Rule  2-23  makes  the  liability  of  the 
guarantor  Member  FCM  clear  in  a  disciplinary 
context:  "Any  Member  FCM  which  enters  into  a 
guarantee  agreement,  pursuant  to  CFTC  Regulation 
l.lO(j),  with  a  Member  IB,  shall  be  jointly  and 
severally  subject  to  discipline  under  NFA 
Compliance  Rules  for  acts  and  omissions  of  the 
Member  IB  which  violate  NFA  requirements 
occurring  during  the  term  of  the  guarantee 
agreement". .  .  .  [Therefore,  t)he  (guarantor)  FCM 
has  no  safe  harbor  to  avoid  either  civil  or 
disciplinary  liability  for  tha  acts  of  its  guaranteed 
IBs. 

•  NFA's  letter  to  the  Division  dated  April  23, 1966 
further  states: 

NFA  believes  that  a  guarantor  FCM  would 
supervise  the  activities  of  its  guaranteed  IBs  given 
the  potential  liability  of  tha  FCM  under  the 
guarantee  agreement.  NFA  Compliance  Rule  2-9, 
however,  makes  this  duty  of  a  guarantor  FCM 
explicit[:) .  .  .  "Each  Member  shall  diligently 
supervise  its  employees  and  agents  in  the  conduct 
of  their  commodity  futures  activities  for  or  on  behalf 
of  the  Member." 
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Finally.  NFA  asserted  that  the 
termination  of  a  temporary  license  of  an 
introducing  broker  would  be  no  more 
disruptive  to  customers  and  employees 
than  a  decision  by  an  FCM  to  close  a 
branch  office.  In  particular,  the  customer 
accounts  solicited  by  the  introducing 
broker  would  continue  to  be  serviced  by 
the  FCM.  This  contrasts  with  the  burden 
placed  on  introducing  broker  applicants 
that  must  invest  substantial  time,  money 
and  effort  to  establish  a  business  plan 
prior  to  filing  an  application  and 
thereafter  be  subject  to  a  minimum 
period  of  eight  to  ten  weeks  of  forced 
idleness  pending  registration. 

By  letter  dated  May  14. 1986.  the 
Division  informed  NFA  that  the  Division 
had  considered  the  information 
furnished  by  NFA  in  its  April  23. 1986 
letter  and  was  satisfied  that  NFA 
Compliance  Rule  2-9  would  ensure  the 
direct  supervision  by  its  guarantor  FCM 
of  an  introducing  broker  that  has 
received  a  temporary  license.  Further, 
the  benefits  to  be  derived  fix>m 
temporary  licensing  of  guaranteed 
introducing  brokers  are  not  outweighed 
by  the  potential  disruptions  to 
customers  and  employees  of  a 
guaranteed  introducing  broker  whose 
temporary  hcense  is  terminated.* 
However,  the  Division  stated  that  the 
requirement  that  a  guarantor  FCM 
conduct  a  preliminary  background 
investigation  of  an  introducing  broker 
applicant  should  be  established  by  rule 
and  that  NFA  should  not  rely  solely 
upon  the  business  judgment  of  its 
member  FCMs.  A  regulatory 
requirement,  in  the  Division's  view, 
would  ensure  that  such  background 
investigations  are  undertaken,  since 
failure  to  do  so  may  result  in  an  NFA 
disciplinary  action.  At  the  same  time, 
based  upon  NFA's  own  analysis,  the 
requirement  that  such  an  investigation 
be  conducted  should  not  impose  any 
additional  burden  upon  guarantor  FCMs. 

Further,  the  Division  requested  thai 
NFA  consider  amending  its  proposal  to 
require  that,  as  a  condition  of  issuing  a 
temporary  license  to  an  applicant  for 
registration  as  a  guaranteed  introducing 
broker,  NFA  also  receive  from  the 
applicant's  guarantor  FCM  a 
certification  to  the  effect  that,  with 
respect  to  the  introducing  broker 
applicant  and  any  principals  thereof,  (1) 


*  In  this  connection,  the  Division  emphasized  that, 
if  any  employee  of  a  guaranteed  introducing  broker 
is  acting  in  the  capacity  of  an  associated  person 
pursuant  to  a  temporary  license,  that  temporary 
license  wotild  terminate  upon  the  termination  of  the 
temporary  license  of  its  sponsor.  See  Commission 
rule  3.42(a)(2).  17  CFR  3.42(a)(2)  (1986).  Furthennore, 
such  employee  would  not  be  enUtled  to  use  the 
special  registration  procedures  in  Commission  rules 
3.12(d)  and  3.16(d),  17  CFR  3.12(d)  and  3.ia(d)  (1006). 


the  FCM  has  verified  the  information  on 
the  Forms  8-«  filed  with  NFA  which 
relate  to  the  education  and  employment 
history  of  the  applicant,  if  appropriate, 
and  its  principals,  and  (2)  to  the  best  of 
the  FCMs  knowledge,  information  and 
belief,  all  of  the  publicly  available 
information  supplied  by  the  applicant 
and  its  principals  on  the  Form  7-R  and 
Forms  8-R,  as  appropriate,  is  accurate 
and  complete.  The  rule  amendments 
submitted  by  NFA  contain  these 
requirements. 

"The  Commission  has  reviewed  the 
proposed  rule  amendment  and  NFA's 
response  to  the  Division's  request  for 
additional  information  and  is  satisfied 
that  the  amendments  are  consistent  with 
the  bases  for  issuing  temporary  licenses 
as  adopted  by  the  Commission. 
Therefore,  the  Commission  is  prepared 
to  approve  NFA's  proposed  amendments 
and,  in  that  connection,  is  proposing 
amendments  to  its  own  rules  governing 
the  issuance  of  temporary  Ucenses.^  The 
Commission  notes  that  secti(»i  17(j)  of 
the  Act  generally  provides  that  any 
amendment  to  the  rules  and  regulations 
of  a  registered  futures  association  must 
be  consistent  with  and  not  otherwise  in 
violation  of  the  Act  or  Commission 
regulations  promulgated  thereunder.* 
Therefore,  since  the  Commission's  rules 
currently  permit  the  issuance  of 
temporary  licenses  for  associated 
person  applicants  only.*  these  rules 
must  be  amended  in  order  to  authorize 
NFA  to  issue  temporary  license  to 
introducing  broker  applicants. 

In  addition,  the  NFA  amendments 
provide  that  a  guarantee  agreement  will 
become  effective  upon  the  issuance  of  a 
temporary  license  to  an  introducing 
broker  applicant  in  conflict  with  the 
provisions  of  Commission  rule.  1.10(j)(3), 
which  provide  that  the  guarantee 
agreement  will  become  effective  upon 
registration  being  granted.  »*  Therefore. 


'  Since  the  rules  the  Commission  is  proposing 
would  permit  the  implemenution  of  NFA  mlas  that 
have  been  thoroughly  considered  by  NFAs  futuras 
commission  merchant  and  introducing  broker 
advisory  committees,  the  Commission  has 
concluded  that  a  twenty-one  day  comment  period  is 
reasonable. 

Moreover,  because  the  proposed  rules  essentially 
relieve  a  restriction,  the  Commission  may  determine 
that  the  amendments  may  take  effect  on  less  than 
thirty  days  notice.  See  section  4(c)  of  the 
AdmJnistratiTe  Procedure  Act  S  U.S.C.  S53(d). 

•7U.S.C.21(j)(l«B2). 

'See  Commiasion  tulee  3.40-3.4S.  17  CPU  3.40-3.43 
(1966). 

"Commission  rule  1.10(j)(3).  17  CFR  1.10{j)(3) 
(1966),  provides  In  pertinent  part: 

A  guarantee  agreement  filed  in  connection  with 
an  application  for  initial  registration  as  an 
introducing  broker  in  accordance  with  the 
provisions  of  |  3.15(a)  of  this  chapter  shaQ  become 
effective  upon  the  granting  of  registration  to  the 
introducing  broker.  A  guarantee  agreement  filed 


the  Commission's  own  rules  in  this 
regard  must  be  amended  before  the 
proposed  rules  submitted  by  NFA  can 
be  approved  by  the  Commission." 

As  noted  above,  the  Commission  is 
proposing  to  authorize  temporary 
licenseOor  apparently  qualified 
applicants  for  registration  as  an 
introducing  broker  on  essentially  the 
same  terms  as  those  governing  the 
issuance  of  temporary  licenses  to 
associated  persons.  "Thus,  proposed  rule 
3.44(a)  provides  that  the  Form  7-R 
submitted  by  the  applicant  and  the 
Forms  8-R  submitted  on  behalf  of  the 
applicant  if  a  sole  proprietor,  and  the 
principals  (including  the  branch  office 
managers)  of  the  applicant  each  must 
not  contain  any  "Yes"  answers  to  the 
Disciplinary  History  portion  of  the 
application  indicating  that  the  person 
maybe  subject  to  a  statutory 
disqualification  from  registration. 
Fingerprint  cards  on  behalf  of  each 
individual,  except  a  principal  with  a 
current  application  on  file,  must 
accompany  the  Form  8-R. 

In  addition,  the  applicant  must  submit 
a  properly  completed  guarantee 
agreement  in  accordance  with  the 
provisions  of  Commission  rule  l.lO(j) 
and  a  certification  by  the  FCM  that  has 
guaranteed  the  applicant  that  (1)  the 
FCM  has  verified  the  information  on 
each  Form  8-R  *vith  respect  to  the 
education  and  employment  history  of 
the  individual  on  whose  behalf  the  Form 
8-R  is  filed  and  (2)  to  the  best  of  the 
FCM's  knowledge,  information  and 
behef,  all  of  the  pubhcly  available 
information  supplied  on  each 
apphcation  form  is  accurate  and 
complete. 


other  than  in  connection  with  an  application  for 
initial  registration  as  an  introducing  broker  shall 
become  effective  as  of  the  date  agreed  to  by  the 
parties. 

"  Moreover,  because  the  Act  provides  that 
registration  is  with  the  Commission,  the 
Commiasion  believes  it  is  essential  that  the 
minimum  substantive  requirements  for  registration 
or,  in  this  instance,  for  the  issuance  of  a  temporary 
license  to  a  qualified  applicant,  should  be 
established  by  the  Commission  and  set  forth  in  the 
Commission's  regulations.  Maintenance  of  the 
Commission's  own  rules  in  this  regard  will  facilitate 
Commission  review  of  NFA  registration  rules  in 
determining  whether  such  rules  are  inconsistent 
with  the  Act  and  will  also  provide  the  most 
appropriate  vehicle  for  amending  the  requirements 
for  registration  if  the  Commission  determines  to  do 
so. 

In  this  connection,  however.the  Commission's 
position  is  not  that  NFA's  registration  rules  are 
required  to  conform  to  the  Commission's  rules  in 
every  respect.  To  the  contrary,  NFA  has  the 
authority  under  section  8a(10)  of  the  Act  to 
supplement  those  rules  with  additional  procedural 
or  substantive  requirements,  e.g..  proficiency 
testing,  provided  such  requirements  are  not 
inconsistent  with  the  Act  or  any  rule,  regulation  or 
order  of  the  Commission  thereunder. 


Proposed  rule  3.44(b)  makes  clear 
that,  notwithstanding  the  provisions  of 
Commission  rule  1.10(j),  the  effective 
date  of  a  guarantee  agreement  is  the 
date  a  temporary  license  is  granted,  not 
the  date  registration  is  granted.  Further, 
at  the  request  of  NFA,  Uie  propo«sd  rule 
also  provides  that  the  failure  of  an 
applicant  to  respond  to  a  request  for 
additional  information  with  respect  to 
an  application  or  to  resubmit  a 
fingerprint  card  will  be  considered  a 
witluh'awal  of  the  application,  and  the 
temporary  license  wiU  terminate. 
Proposed  S  3.44(c). 

Proposed  rule  3.45  confirms  that  an 
introducing  broker  applicant  that 
receives  a  temporary  license  is  subject 
to  all  of  the  provisions  of  the  Act  and 
rules  and  regulations  thereunder 
applicable  to  a  registered  introducing 
broker,  including  reparations  under 
section  14  of  the  Act.  The  rule  further 
provides  that  a  guaranteed  introducing 
broker  that  has  received  a  temporary 
license  may  terminate  the  agreement 
and  enter  into  a  guarantee  agreement 
with  a  new  FCM  by  providing  written 
notice  to  NFA  at  least  ten  days  before 
the  agreement  is  terminated.  A  copy  of 
the  new  guarantee  agreement  must  be 
submitted  at  the  same  time. 

As  with  a  temporary  license  for  an 
associated  person,  the  rules  provide  that 
a  guaranteed  introducing  broker's 
temporary  license  will  terminate  five 
days  after  service  of  notice  that  the 
applicant  may  be  found  subject  to  a 
statutory  disqualification  from 
registration.  In  addition,  a  temporary 
license  will  terminate  upon  the 
termination  of  the  appUcant's  guarantee 
agreement,  unless  a  new  agreement  is 
filed  in  accordance  with  proposed  rule 
3.45.  As  noted  above,  a  temporary 
license  will  also  terminate  if  the 
applicAit  fails  to  respond  to  an  NFA 
request  for  additional  information  or  a 
fingerprint  card.  Proposed  9  3.46.  Upon 
termination,  of  course,  the  apphcant 
may  no  longer  act  in  any  capacity 
requiring  registration  as  an  introducing 
broker. 

Finally,  proposed  rule  3.47  provides 
that  a  temporary  license  will  become  a 
registration  upon  the  earlier  of  a 
determination  by  NFA  that  the  applicant 
is  qualified  for  registration  or  the 
expiration  of  six  months  from  the  date 
of  its  issuance.  Receipt  of  a  temporary 
license,  however,  confers  no  right  to 
such  registration. 

Related  Matters 

A.  Paperwork  Reduction  Act 

The  Commission  has  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget  ("0MB"),  pursuant  to  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35),  an 
explanation  and  details  of  the 
information  collection  and 
recordkeeping  requirements  which 
would  be  necessary  to  implement  these 
proposals.  Any  person  wishing  to 
comment  on  the  information  collection 
requirements  should  contact  Katie 
Lewin,  Office  of  Management  and 
Budget,  Room  3235,  NEOB,  Washington, 
DC  20503.  Telephone:  (202)  395-7231. 
Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
Joseph  G.  Salazar,  Commodity  Futures 
Trading  Commission  Clearance  Officer, 
2033  K  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  254-9735. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et.  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  these  rules  on 
small  businesses.  The  direct  impact  of 
the  proposed  amendments  to  Part  3  of 
its  regulations  affect  FCMs  and 
introducing  brokers.  In  this  connection, 
the  Commission  has  previously 
determined  that  futures  commission 
merchants  should  not  be  considered 
small  entities  for  purposes  of  the  RFA. 
Specifically,  the  Commission  found  that 
with  respect  to  FCMs,  based  upon  the 
fiduciary  nature  of  FCM/customer 
relationships,  as  well  as  the  requirement 
that  FCMs  meet  minimum  financial 
requirements,  FCMs  should  be  excluded 
fix>m  the  definition  of  a  small  entity.  >* 
Accordingly,  the  requirements  of  the 
RFA  do  not  apply  to  FCMs.  Moreover, 
when  the  Commission  first  adopted 
rules  governing  introducing  brokers,  it 
stated  that  it  would  "evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  all  or  some  introducing  brokers 
should  be  considered  to  be  small 
entities  and,  if  so,  to  analyze  the 
economic  impact  on  introducing  brokers 
of  any  such  rule  at  the  time."  »»  In  this 
connection,  the  Commission  notes  that 
the  requirements  set  forth  in  the 
proposed  rules  impose  no  additional 
requirements  on  applicants  for 
registration  as  an  introducing  broker. 
Thus,  if  adopted,  this  proposal  would 
not  have  a  significant  economic  impact 
on  guaranteed  introducing  brokers. 
Therefore,  pursuant  to  section  3(a)  of  the 
RFA,  5  U.S.C.  605(b),  the  Chairman 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nonetheless,  the  Commission 
specifically  requests  comment  on  the 


•»  See  47  FR  18618, 18619  (April  30. 1982). 
"»  See  48  FR  35248.  36276  (August  3. 1983). 


impact  the  proposed  rule  may  have  on 
small  entities. 

List  of  Subjects  in  17  CFR  Part  3 

Registration  requirements. 
Conditional  registration.  Temporary 
hcenses.  Statutory  disqualifications. 
Authority  delegations.  Fingerprinting, 
Associated  persons.  Floor  brokers. 
Introducing  brokers.  Commodity  trading 
advisors.  Commodity  pool  operators. 
Futures  commission  merchants. 
Leverage  transaction  merchants. 
Petitions  for  review. 

In  consideration  of  the  foregoing,  the 
Commission  hereby  p-oposes  to  amend 
Part  3  of  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  3— REGISTRATION 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  fiollows: 

Authority:  Sees.  2(a)(1),  4, 4b,  4c,  4d,  4e,  4f. 
4g,  4h,  41,  4k,  4in,  4n,  4o,  4p,  6,  8,  Ba,  14, 15, 17 
and  19  of  the  Commodity  Exchange  Act,  7 
U.S.C.  2  and  4,  6,  6b,  6c,  Bd,  6e,  6f,  6g,  6h,  6i, 
6k,  6m,  6n.  6o,  6p,  8,  9,  9a  and  13b,  12, 12a,  18, 
19.  21  and  23  (1982). 

2.  Sections  3.44-3.47  are  proposed  to 
be  added  to  Subpart  B  to  read  as 
follows: 

Subpart  B— Temporary  Licenses 


§3.44    Temporary  nemising  of  applicants 
for  guaranteed  Introducing  broicer 
registration. 

(a)  Notwithstanding  any  other 
provisions  of  these  regulations,  and 
pursuant  to  the  terms  and  conditions  of 
this  subpart,  the  National  Futures 
Association  may  grant  a  temporary 
license  to  any  applicant  for  registration 
as  an  introducing  broker  upon  the 
contemporaneous  filing  with  the 
National  Futures  Association  of: 

(1)  A  properly  completed  guarantee 
agreement  (Form  1-FR  Part  B)  bom  a 
futures  commission  merchant  which  is 
eligible  to  enter  into  such  an  agreement 
pursuant  to  9  110(j)(2)  of  this  chapter 

(2)  A  Form  7-R  properly  completed  in 
accordance  with  the  instructions 
thereto,  the  Disciplinary  History  portion 
of  which  contains  no  "Yes"  answers 
indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  section  8a(2)  through  8a(4]  of  the 
Act; 

(3)  A  Form  8-R  for  tfie  applicant,  if  a 
sole  proprietor,  and  eadi  principal 
(including  each  branch  office  manager) 
thereof,  properly  completed  in 
accordance  with  the  instructions 
thereto,  the  Disciplinary  History  portion 
of  which  contains  no  "Yes"  answers 


Federal  Register  /  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Proposed  Rules 


indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  sections  8a(2)  through  8a(4)  of  the 
Act; 

(4)  A  signed  and  dated  certification 
from  the  futures  commission  merchant 
that  has  executed  the  guarantee 
agreement  required  by  paragraph  (a)(1) 
of  this  section,  signed  by  an  appropriate 
person  as  defined  in  i  1.10(j)(l)  of  this 
chapter,  stating  that: 

(i)  The  futures  commission  merchant 
has  verified  the  information  on  the 
Forms  8-R  filed  pursuant  to  paragraph 
(a)(3)  of  this  section  which  relate  the 
education  and  employment  history  of 
the  applicant's  principals  (including 
each  branch  office  manager)  thereof 
during  the  preceding  five  years;  and 

(ii)  To  the  best  of  the  futures 
commission  merchant's  knowledge, 
information,  and  belief,  all  of  the 
publicly  available  information  supplied 
by  the  applicant  and  its  principals  and 
each  branch  office  manager  of  the 
applicant  on  the  Form  7-R  and  Form  8- 
R,  as  appropriate,  is  accurate  and 
complete;  and 

(5)  The  fingerprints  of  the  applicant,  if 
a  sole  proprietor,  and  of  each  principal 
(including  each  branch  office  manager) 
thereof  on  fingerprint  cards  provided  by 
the  National  Futures  Association  for 
that  purpose:  Provided,  That  a  principal 
who  has  a  current  Form  8-R  or  Form  94 
on  file  with  the  Commission  or  the 
National  Futures  Association  is  not 
required  to  submit  a  fingerprint  card  if 
the  principal  is  not  otherwise  required  to 
be  registered  as  an  associated  person  of 
the  applicant. 

(b)  Notwithstanding  the  provisions  of 
§  l.lO(j)  of  this  chapter,  the  effective 
date  of  a  guarantee  agreement  filed  in 
accordance  with  paragraph  (a)(1)  of  this 
section  is  the  date  upon  which  the 
temporary  license  is  granted  by  the 
National  Futures  Association. 

(c)  An  applicant  that  fails  to  respond 
timely  to  a  request  by  the  National 
Futures  Association  for  clarification  or 
explanation  of  any  information  set  forth 
in  the  application  of  the  applicant  or  any 
principal  (including  any  branch  office 
manager)  thereof  or  for  the  resubmission 
of  a  fingerprint  card  will  be  deemed  to 
have  withdrawn  its  registration 
application  and  the  temporary  hcense 
issued  to  such  applicant  and  any 
associated  person  thereof  shall 
terminate  immediately. 

§  3.45    Restrictions  upon  activities. 

(a)  Subject  to  the  provisions  of  S  3.48 
of  this  subpart  and  all  of  the  obligations 
imposed  on  such  registrants  under  the 
Act  (in  particular,  section  14  thereof) 
and  the  rules,  regulations  and  orders 
thereunder,  an  applicant  for  registration 
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as  an  introducing  broker  who  has 
received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  a  guaranteed 
introducing  broker. 

(b)  An  applicant  for  registration  as  an 
introducing  broker  who  has  received  a 
temporary  license  may  be  guaranteed  by 
a  futures  commission  merchant  other 
than  the  futures  commission  merchant 
which  provided  the  initial  guarantee 
agreement  described  in  S  3.44(a)(1)  of 
this  subpart:  Provided,  That,  at  least  10 
days  prior  to  the  effective  date  of  the 
termination  of  the  existing  guarantee 
agreement  in  accordance  with  the 
provisions  of  §  1.100)(4)(ii)  or  (j)(5)  of 
this  chapter,  or  such  other  period  of  time 
as  the  National  Futures  Association  may 
allow  for  good  cause  shown,  the 
applicant  files  with  the  National  Futures 
Association  (1)  written  notice  of  such 
termination  and  (2)  a  new  guaranteed 
agreement  with  another  futures 
commission  merchant  effective  the  day 
following  the  last  effective  date  of  the 
existing  guarantee  agreement. 

93.46    Termination. 

(a)  A  temporary  license  shall 
terminate: 

(1)  Five  days  after  service  upon  the 
applicant  of  a  notice  by  the  National 
Futures  Association  that  the  appUcant 
for  registration  may  be  found  subject  to 
a  statutory  disqualification  from 
registration;  or 

(2)  Immediately  upon  termination  of 
the  applicant's  guarantee  agreement  in 
accordance  with  S  1.10(j)(4)(ii)  or  (j)(5) 
of  this  chapter,  unless  a  new  guarantee 
agreement  is  filed  in  accordance  with 

S  3.45(b)  of  this  subpart;  or 

(3)  Upon  failure  of  an  applicant  to 
respond  timely  to  a  request  by  the 
National  Futures  Association  for 
clarification  of  information  set  forth  in 
the  application  of  the  applicant  or  any 
principal  (including  any  branch  office 
manager)  thereof  or  for  the  resubmission 
of  a  fingerprint  card  pursuant  to  S  3.44(c) 
of  this  subpart. 

(b)  Upon  termination,  the  applicant 
may  not  engage  in  any  activity  which 
requires  registration  as  an  introducing 
broker. 

S  3.47    Relationship  to  registration. 

(a)  A  temporary  license  shall  not  be 
deemed  to  be  a  registration  or  to  confer 
any  right  to  such  registration. 

(b)  Unless  a  temporary  license  has 
terminated,  a  temporary  Ucense  shall 
become  a  registration  upon  the  earlier 
of: 

(1)  A  determination  by  the  National 
Futures  Association  that  the  applicant  is 
qualified  for  registration  as  an 
introducing  broken  or 


(2)  The  expiration  of  six  months  from 
the  date  of  its  issuance. 

§§3.4« and  3.49    [Reaervwf] 

Issued  in  Washington,  DC  on  November  4, 
1986,  by  the  Commission, 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[PR  Doc.  86-25322  Filed  11-7-88;  8:45  am] 

BtLUNG  CODE  tSSI-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
21  CFR  Part  150 
[Docket  No.  86N-0019] 

Frait  Jeily  and  Fralt  Preserves  and 
Jams;  Termination  of  Consideration  of 
Codex  Standard 

Correction 

In  FR  Doc.  86-24395  beginning  on  page 
39546  in  the  issue  of  Wednesday, 
October  29, 1986.  make  the  following 
corrections: 

On  page  39546,  in  the  second  column, 
the  second  line  from  the  bottom  should 
read,  "the  U.S.  standards  of  identity  and 
establishing  U.S.  standards  of  quality 
and  fill  or*.  On  the  same  page,  in  the 
third  column,  in  the  second  complete 
paragraph,  in  the  second  line,  "all" 
should  read  "at",  in  the  third  line,  "no" 
should  read  "not",  and  in  die  ninth  line, 
"40"  should  read  "401". 

BIUJNQ  CODE  1S0»-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  625 

[FHWA  Docket  No.  86-17] 

Design  Standards  for  Highways; 
Standard  Specifications  for  Highway 
Signs,  Luminaires  and  Traffic  Signals 

AQENCV:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Highway 
Administration  (FHWA)  is  proposing  to 
adopt  for  application  on  Federal-aid 
projects  revised  specifications  for 
structural  supports  for  highway  signs, 
luminaires  and  traffic  signals.  Current 
specifications  are  contained  in  the 
publication  entided  "Standard 
Specifications  For  Structural  Supports 
For  Highway  Signs,  Luminaires  and 
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Traffic  Signals.  AASHTO 1975,"  which 
is  incorporated  by  reference  in  23  CFR 
Part  625.  The  American  Association  of 
State  Highway  and  Transportation 
Officials  (AASHTO]  has  approved  a 
1985  edition  of  this  publication.  The 
FHWA  is  not  soliciting  comments  on 
whether  the  1985  edition  (Revised 
Specifications)  should  be  adopted  in 
whole  or  in  part  and/or  modified  in  any 
way  for  use  on  Federal-aid  projects. 
DATE  Comments  must  be  received  on  or 
before  May  11. 1987. 
AOORCSS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No.  86-17.  Federal  Highway 
Administration,  Room  4205.  HCC-10. 400 
Seventh  Street  SW.,  Washington,  DC. 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m. 
ET,  Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  conmients  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  H.  Hatton,  Highway  Engineer, 
Office  of  Engineering  (202)  366-1329,  or 
Michael  Laska,  Office  of  Chief  Counsel 
(202)  366-1383.  Office  hours  are  from 
9:00  a.m.  to  5:30  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

standards,  policies,  and  standard 
specifications  that  have  been  approved 
by  the  FHWA  for  application  on  all 
Federal-aid  highway  projects  have  been 
incorporated  by  reference  in  23  CFR 
625.4.  One  of  the  documents 
incorporated  by  reference  in  this  section 
is  the  pubhcation  entitled  "Standard 
Specifications  For  Structural  Supports 
For  Highway  Signs.  Luminaires,  and 
Traffic  Signals.  AASHTO  1975."  In  May 
1985  AASHTO  approved  a  new  edition 
(Revised  Specifications).  Many  of  the 
standards,  policies,  and  standard 
specifications  approved  by  the  FHWA 
and  incorporated  by  reference  in  23  CFR 
625  were  developed  and  issued  by 
AASHTO.  Revisions  made  to  sudi 
documents  must  be  independendy 
reviewed  and  adopted  by  the  FHWA.  as 
appropriate,  for  use  on  Federal-aid 
projects.  The  publications  issued  by 
AASHTO  significantly  influence  the 
highway  design  policies  of  State  and 
local  transportation  agencies.  Because  it 
is  to  the  advantage  of  all  parties 
concerned  to  have  a  single  and  uniform 
policy  on  design  criteria  regardless  of 
funding  source  (i.e..  Federal,  State,  or 
local),  the  AASHTO  has  submitted 
copies  of  the  Revised  Specifications  to 
the  FHWA  with  a  request  that  FHWA 
take  whatever  action  it  deems  necessary 
to  have  the  document  approved  for  use 
on  Federal-aid  projects. 


The  primary  reasons  for  development 
of  the  Revised  Spocifications  by 
AASHTO  and  subsequent  adoption  for 
application  by  FHWA  include:  to 
incorporate  the  latest  available  research 
findings  on  design  concepts;  to  include 
the  latest  design,  materials,  and  safety 
guidelines  for  the  construction  of 
structural  supports;  and  to  provide  a 
more  definitive  and  complete  document 
on  structural  support  construction. 

Summary  of  Revised  Specifications 

The  Revised  Sptcifications  are 
divided  into  sections  which  address: 
general  featiires  of  design;  application 
and  consideration  of  loads;  method  of 
analysis;  steel,  altmiinum.  and 
prestressed  concrete  design,  including 
corresponding  allowable  unit  stress; 
criteria  to  determine  acceptability  of 
breakaway  supports;  foundations  and 
their  design  criteria;  details  of  design; 
use  of  timber;  and  an  accompanying 
commentary  coveting  each  section.  The 
significant  changes  are  discussed  in 
detail  below. 

Section  1.  The  1975  edition  referred  to 
the  need  to  shield  overhead  sign 
supports  when  placed  within  30  feet  of 
the  edge  of  the  traveled  way.  The  1985 
edition  clarifies  that  these  supports 
should  be  shielded  wherever  warranted. 
Also,  the  horizontal  clearance  fi'om  the 
rail  to  the  face  of  the  support  has  been 
clarified  to  demonstrate  that  this 
distance  is  measured  from  the  back  of 
the  rail  to  the  face  of  the  supports. 

Section  2.  Wind  drag  coefficients  for 
hexdecagonal  square  and  diamond 
shapes  have  been  added  in  an  attempt 
to  more  accurately  apply  expected  wind 
load  forces  on  structural  supports. 
Information  from  wind  tunnel  tests 
suggests  these  drag  coefficients  should 
now  be  used  in  designing  structural 
supports.  This  should  result  in  a  design 
procedure  that  incorporates  the  latest 
research  findings. 

Section  3.  New  requirements  are 
established  regarding  telescopic  field 
splices  for  high  level  lighting  supports. 
Also,  changes  in  the  requirements  for 
the  use  of  anchor  bolts  include:  optional 
use  of  cut  or  rolled  threads;  sizing  of 
bolts  due  to  combined  loading  of  shear 
and  tension;  and  increases  in  the 
allowable  unit  stresses.  These  changes 
should  permit  the  structural  designer 
more  flexibility  in  specifying  hardware 
and  will  give  the  industry  more 
flexibility  in  supplying  that  hardware. 
Research  indicates  that  the  use  of 
anchor  bolts  of  design  yield  strengths 
approximately  equal  to  or  less  than  that 
used  for  the  vertical  support  should 
result  in  the  fatigue  strength  of  anchor 
bolts  still  not  being  less  than  the  fatigure 
strength  of  the  pole. 


Section  4.  New  requirements  have 
been  added  regarding:  width  to 
thickness  ratios  of  compression 
elements,  penetration  criteria  for 
longitudinal  seam  welds,  and  silicon 
content  of  structural  steel  to  be 
galvanized.  These  changes  have  been 
included  to  ensure  that  the  structure  is 
as  safe,  reliable,  and  economical  as 
possible. 

Section  5.  The  allowable  unit  stresses 
for  aluminum  alloy  members  have  been 
increased.  The  stresses  allowed  are  now 
in  conformance  with  building  type 
structures  rather  that  tfiose  for  bridge 
type  structures.  This  vrill  result  in  more 
consistency  between  the  factors  of 
safety  of  aluminum  stnictures  and  steel 
structures. 

Section  6.  Changes  in  the  design  of 
prestressed  concrete  materials  include: 
a  new  equation  for  allowable  stresses 
imder  severe  corrosive  exposure 
conditions,  such  as  coastal  cureas;  a 
revised  ultimate  strength  design 
procedure;  and  recommendations  on  the 
use  of  epoxy  coated  reinforcement. 
These  changes  are  expected  to  merely 
extend  the  Ufe  expectancy  of 
prestressed  concrete  materials. 

Section  7.  There  are  two  substantive 
changes  to  the  breakaway  support 
criteria.  One  is  a  lowering  of  the  weight 
of  the  crash  test  vehicle  from  2,250 
pounds  to  1,800  pounds  and  a 
corresponding  diange  in  acceptance 
criterion.  The  move  to  an  1,800-pound 
vehicle  was  in  recognition  that  the  2,250- 
poimd  vehicle  is  no  longer 
representative  of  the  small  car  in 
today's  vehicle  fleet,  ^tisfactory 
dynamic  performance  under  the  1975 
specifications  was  indicated  when  the 
maximum  change  in  momentum  for  the 
2,250-pound  vehicle  was  1,100-pound- 
seconds  when  striking  a  breakaway 
support  at  speeds  from  20  m.p.h.  to  60 
m.p.h.  This  implied  a  diange-of-velocity 
limit  of  15.7  feet/second.  The  new 
edition  has  a  change-of-velocity  limit  of 
15.0  feet/ second  for  an  1,800-pound 
vehicle.  Although  the  ehange-of-velocity 
criterion  has  not  been  significanUy 
reduced,  reducing  the  weight  of  the  test 
vehicle  to  1.800  pounds  makes  the 
criterion  more  demsmding.  (The  change 
in  velocity  for  an  LSOO-pound  vehicle 
should  be  expected  to  be  greater  than  it 
would  be  for  a  2.250-pound  vehicle  in 
activating  the  same  breakaway  support.) 
Through  a  mathematioal  analysis  one 
can  infer  that  breakaway  hardware  just 
meeting  the  1975  implicit  change-of- 
velocity  criterion  of  15.7  feet/second 
will  likely  produce  a  change  in  velocity 
of  19.7  feet/second  in  the  lighter  test 
vehicle  required  under  the  new 
specification.  Since  the  new  limit  is  15.0 
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feet/second,  it  is  expected  that  some 
currently  accepted  breakaway  hardware 
may  not  meet  a  15.0  feet/second 
criterion  with  the  1.800-pound  vehicle. 
A  second  substantive  change  to  this 
section  is  the  introduction  of  a  4-inch 
maximum  stub  height  criterion — the 
height  to  be  measured  above  an 
imaginary  60-inch  chord  connecting 
points  on  the  ground  either  side  of  a 
breakaway  support.  This  clearance 
requirement  is  intended  to  ensure  design 
and  installation  practices  that  will  avoid 
unsafe  vehicle  undercarriage  snagging. 
The  4  inches  was  obtained  from 
examining  the  clearance  heights  of  light 
vehicles.  The  60-inch  dimension  is  the 
typical  track  width  of  small  vehicles  in 
today's  fleet. 

Section  8.  There  are  no  signiHcant 
changes  to  this  section  from  the  1975 
edition. 

Section  9.  Suggested  deflection 
criteria  for  cantilever  supports  has  been 
added  to  aid  those  wishing  to  control 
deflection  for  esthetic  purposes.  Under 
the  new  AASHTO  specifications, 
supports  for  small  roadside  signs  would 
be  exempt  from  the  minimum  thickness 
requirement  for  steel  support. 
Experience  has  indicated  that  small 
roadside  sign  supports  not  meeting  the 
minimum  thickness  requirements  in  the 
1975  edition  have  sufficient  durability 
and  that  they  may  have  safety 
advantages. 

The  FHWA,  through  this  notice  of 
proposed  rulemaking,  is  requesting 
comments  on  specific  elements  of  the 
criteria  contained  in  the  Revised 
Specifications,  as  well  as  the  effect  of 
such  criteria  on  the  Federal-aid  hi^way 
program.  The  FHWA  will  concurrently 
review  the  proposed  revisions.  Based  on 
this  review  and  on  a  careful  analysis  of 
the  public  comments  received,  a  final 
rule  will  be  issued  adopting  all  or  part  of 
the  Revised  Specifications.  If,  at  the  time 
of  issuance  of  the  final  rule,  the  Revised 
Specifications  contain  material  not 
acceptable  to  the  FHWA,  such  material 
will  be  noted  and  excluded  and,  as 
required,  alternative  criteria  will  be 
adopted  for  use  on  Federal-aid  projects. 
Copies  of  the  Revised  Specifications 
may  be  purchased  from  the  AASHTO, 
444  North  Capitol  Street  NW..  Suite  225. 
Washington.  DC  20590.  Also,  the 
Revised  Specifications  will  be  placed  in 
FHWA  Docket  86-17  and  will  be 
available  for  inspection  at  the  times  and 
address  provided  under  the  heading 
"Address." 

To  assist  in  determining  whether 
currently  accepted  hardware  meets  the 
Revised  Specifications,  FHWA  has 
agreed  to  conduct  limited  testing  of 
previously  accepted  luminaire 


hardware.  Tests  with  an  1.800-pound 
vehicle  and  impacts  at  20  m.p.h.  and  60 
m.p.h.  will  be  sponsored  by  FHWA. 
provided  suppliers  submit  the  hardware 
free-of-charge.  When  testing  is 
completed,  a  supplemental  Notice  will 
be  published  summarizing  the  test 
results  and  requesting  public  comment 
thereto. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
FHWA  has  also  determined  that  the 
expected  impact  of  these  proposed 
revisions  will  not  be  significant.  This 
determination  is  based  on  the  fact  that, 
although  the  Revised  Specifications 
contain  standards  which  in  some  cases 
have  been  clarified,  modified,  or 
revised,  the  basic  structural  support 
design  criteria  will  remain  essentially 
the  same.  As  has  been  stated  in  this 
preamble,  the  Revised  Specifications 
have  been  prepared  to  reflect  the  latest 
findings  regarding  materials,  safety 
practices,  and  construction  methods. 
The  manufacturers  of  structural  support 
materials  may  be  minimally  affected  by 
the  Revised  Specifications.  Based  on 
information  available  at  this  time,  the 
FHWA  hereby  certifies  that  this 
proposed  action,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
a  more  complete  discussion  of  potential 
impacts,  please  refer  to  the  draft 
Regulatory  Evaluation  which  has  been 
prepared  and  is  available  for  inspection 
and  copying  in  the  public  docket  at  the 
times  and  address  provided  under  the 
heading  "Address." 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Plamiing,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program] 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference,  Reporting 
requirements. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration 
proposes  to  amend  Chapter  1  of  Title  23, 
Code  of  Federal  Regulations,  Part  625  as 
set  forth  below. 


Issued  on:  October  31, 1986. 
R.A.  Bamhait. 

Federal  Highway  Administrator.  Federal 
Highway  Administration. 

The  FHWA  proposes  to  amend  23 
CFR  Part  625  as  follows: 

PART  625-OESIGN  STANDARDS  FOR 
HIGHWAYS 

1.  The  authority  citation  for  Part  625 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  109,  315.  and  402;  49 
CFR  1.48(b). 

2.  In  5  625.4,  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

§625.4    Standards,  policies,  and  standard 
specifications. 

(5)  Standard  Specifications  for 
Structiiral  Supports  for  Highway  Signs. 
Luminaires  and  Traffic  Signals, 
AASHTO  1985.(3) 
•         •         •         •        # 

[FR  Doc.  86-25327  Filed  11-7-86;  8:45  am] 
BtLUNG  CODE  4*10-23-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  250  and  256 

Outer  Continental  Shelf;  OH,  Gas  and 
Sulphur  Operations 

AQENCV:  Minerals  Management  Service, 
Interior. 

action:  Proposed  rule;  reopening  of 
comment  period. 


SUMMARY:  This  notice  reopens  the 
comment  period  for  the  notice  of 
proposed  rulemaking  concerning  the 
consolidation  of  Minerals  Management 
Service's  (MMS)  rules  governing  oil.  gas, 
and  sulphur  operations  in  the  Outer 
Continental  Shelf  (OCS).  The  reopening 
permits  submission  of  conunents  which 
were  not  submitted  during  the  original 
comment  period. 

DATES:  Comments  must  be  hand- 
dehvered  or  postmarked  no  later  than 
November  25, 1986. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand-delivered  to  the 
Department  of  the  Interior  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646,  Room 
6A110;  Reston,  Virginia  22091. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  V.  Mirabella,  Telephone:  (703)  648- 
7816. 

SUPPLEMENTARY  INFORMATION:  On 
March  18, 1986,  MMS  published  a  notice 


I 


I 
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of  proposed  rulemaking  in  the  Federal 
R^ter  (51  FR  9316]  to  consolidate  into 
one  document  the  currently  multitiered 
rules  that  govern  oil,  gas,  and  sulphur 
operations  in  the  OCS.  The  proposed 
rule  restructures  MMS's  requirements 
currently  contained  in  regulations  at  30 
CFR  Parts  250  and  256  and  OCS  Orders 
for  each  of  the  four  OCS  Regions.  The 
comment  period  was  originally  open 
through  June  16, 1986,  and  was 
subsequently  extended  through 
September  15, 1986.  The  MMS  has 
received  numerous  comments  in 
response  to  this  proposed  rule  including 
several  letters  which  were  received  after 
the  closing  date  of  the  conmient  period. 
In  view  of  the  importance  of  the 
proposed  rule  changes,  MMS  wishes  to 
be  able  to  consider  comments  received 
from  as  many  interested  parties  as 
possible.  However,  MMS  recognizes  that 
other  parties  may  have  reviewed  the 
proposed  rule  and  possibly  even 
prepared  comments  but  did  not  submit 
them  on  the  assumption  that  they  would 
not  have  arrived  before  the  close  of  the 
comment  period.  To  provide  all  parties 
with  an  equal  opportunity  to  comment 
on  the  proposed  rule,  MMS  is  reopening 
the  comment  period  and  will  consider 
all  those  received  to  date  as  well  as  any 
additional  comments  submitted  by 
November  25, 1986.  Comments 
previously  submitted  to  MMS  will  be 
considered  and  should  not  be 
resubmitted.  Persons  choosing  to  submit 
comments  at  this  time  should  ensure 
that  the  comments  are  received  or 
postmarked  by  the  date  specified  above. 

Dated:  November  3, 1986. 
William  D.  Bettenberg, 
Director.  Minerals  Management  Service. 
[FR  Doc.  88-25329  Filed  11-7-86;  8:45  am] 

BILUNO  COOE  4310-MR-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  166 
[DoD  DIraetive  7700.15] 

Reporting  Procedures  on  Defense 
Related  Employment 

ACTION:  Proposed  rule. 


:  This  part  is  designed  to 
establish  criteria  and  procedures  for 
reports  required  of  certain  former  and 
retired  military  officers,  former  civilian 
officers  and  employees  of  the 
Department  of  Defense  presently 
employed  by  defense  contractor,  and 
former  officers  and  employees  of 
defense  contractors  presentiy  employed 
by  the  Department  of  Defense.  It  is 


being  formulated  to  implement  10  U.S.C. 
2397  which  has  oome  into  effect  since 
the  last  DoD  Dirtctive  7700.15  was 
issued  on  October  30, 1970  and  amended 
most  recently  on  June  14, 1986. 
DATE:  Comments  due  by  December  10, 
1986. 

ADDRESS:  Comments  should  be 
submitted  to  the  Department  of  Defense 
Office  of  General  Counsel,  Office  of 
Legal  Counsel,  Pentagon.  Washington, 
DC  20301-1600. 

FOR  FURTHER  INRMMATION  CONTACT: 
David  W.  Ream  or  Captain  Randi  E. 
DuFresne,  Department  of  Defense, 
Office  of  General  Counsel,  Office  of 
Legal  Counsel,  Pentagon,  Washington. 
DC  20301-1600.  Telephone  202/695-3272. 
SUPPLEMENTARY  INFORMATION:  DoD 
Directive  7700.15  was  issued  on  October 
30, 1970  (32  CFR  Part  166)  and  amended 
most  recently  on  June  14, 1986.  Since 
that  time,  10  U.S.C.  2387  has  been 
passed  and  many  suggestions  for  more 
efficient  construction  of  DD  Form  1878 
have  been  offered  by  processors  of  the 
form.  The  new  law  changes  the 
requirement,  previously  imposed  and 
the  suggestions  expose  weaknesses  in 
the  old  form  that  need  improvement. 
This  area  of  standards  of  conduct  is 
dynamic  and  constanUy  evolving 
thereby  requiring  that  at  current  set  of 
guidelines  be  provided  to  DoD  personnel 
concerning  the  responsibilities  related  to 
their  employment. 

List  of  Subjects  in  32  CFR  Part  166 

Conflict  of  interests.  Defense 
Department  Government  employee. 
Government  procurement,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  32  CFR  Part  166  is 
proposed  to  be  revised  as  follows: 

PART  166— REPORTING 
PROCEDURES  ON  DEFENSE  RELATED 
EMPLOYMENT  j 

Sec. 

166.1  Reissuance  and  purpose. 

166.2  Applicability  and  scope. 

166.3  Definitions. 

166.4  Policy. 

166.5  Responsibilities. 

186.6  Procedures. 

166.7  Other  reporting  requirements. 

166.8  Report  of  D9D  and  defense  related 
employment  at  required  by  10  U.S.C. 
2397  (DD  Form  1787) 

166.9  Department  of  Defense  contractors 
receiving  negotiated  contract  awards  of 
$10  million  or  more. 

Authority:  Sec.  4J0.  83  Stat.  210;  50  U.S.C. 
1436.  i 

§  166.1    Raissuanc*  and  purpose. 

(a)  This  part  establishes  criteria  and 
procedures  for  reports  required  of 
certain  former  and  retired  military 


officers  and  former  civilian  officers  and 
employees  of  the  Department  of  Defense 
presently  employed  by  defense 
contractors,  and  former  officers  and 
employees  of  defense  contractors 
presently  employed  by  the  Department 
of  Defense. 

(b)  This  part  establishes  monitoring 
and  enforcement  procedures  and  assigns 
responsibilities. 

(c)  This  part  reissues  32  CFR  Part  166 
to  implement  10  U.S.C.  2397. 

§  166.2    Applicabnity  and  scope. 

The  provisions  of  this  part  apply  to  all 
DoD  personnel  and  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies  (hereafter  referred  to  as  "DoD 
components"),  including 
nonappropriated  fund  activities.  It  also 
applies  to  certain  former  officers  and 
employees  of  DoD  components. 

§166.3    Definitions. 

Contract.  Agreement  between  any 
component  of  the  Department  of 
Defense  and  a  business  entity  or 
individual  for  the  acquisition  by  the 
Department  of  goods,  services,  or  both. 
Only  contracts  (including  the  net 
amount  of  modifications  to,  and  the 
exercise  of  options  under,  the  contract) 
that  involve  at  least  $25,000  are 
included. 

Defense  Contractor.  Any  individual, 
firm,  corporation,  partnership, 
association,  or  other  legal  entity  that 
enters  into  a  contract  directly  with  the 
Department  of  Defense  to  furnish 
services,  supplies,  or  both,  including 
construction,  to  the  Department  of 
Defense.  Subcontractors  are  excluded, 
as  are  subsidiaries  unless  they  are 
separate  legal  entities  that  contract 
direcUy  with  the  Department  of  Defense 
in  their  own  names. 

Employment  (and  all  variations). 
Used  in  a  broad  sense  to  include 
services  performed  as  a  consultant  or 
otherwise,  part-time  or  full-time,  either 
for  a  defense  contractor  or  a  DoD 
Component. 

Former  Military  Officer.  Reserve 
officers  not  on  active  duty  are  included 
in  the  meaning  of  this  phrase. 

Retired  Military  Off icer^  Any  officer 
entitled  to  receive  mflitary  retired  pay, 
even  though  such  pay  may  be  waived. 

9  166.4    Policy. 

(a)  Pursuant  to  statute  a  reporting 
requirement  is  imposed  on  two  classes 
of  individuals: 


Federal  Regteter  /  Vol.  51,  No.  217  /  Monday.  November  10.  1986  /  Proposed  Rules 


40621 


(1)  Each  person  who  has  left  service 
or  employment  with  a  DoD  Component, 
who: 

(i)  Is  a  retired  military  officer  or 
former  military  officer  who  served  on 
active  duty  at  least  10  years  and  who 
held,  for  any  period  during  that  service, 
the  pay  grade  of  0-4  or  above,  or  a 
former  civilian  officer  or  employee 
whose  pay  rate  at  any  time  during  the 
three  year  period  prior  to  the  end  of  DoD 
service  or  employment  was  equal  to  or 
greater  than  the  minimum  GS-13  rate  at 
that  time; 

(ii)  Within  the  two  year  period 
following  service  or  employment  with  a 
DoD  Component,  is  employed  by  a 
defense  contractor  who,  during  the  year 
preceding  employment  was  awarded 
$10,000,000  or  more  in  DoD  contracts; 
and 

(iii)  Is  employed  by  the  defense 
contractor  at  a  pay  rate  of  $25,000  per 
year  or  more. 

(2)  Each  civilian  officer  and  employee 
of  a  DoD  Component  who: 

(i)  Is  employed  at  a  pay  rate  equal  to 
or  gFBatet  than  the  minimum  GS-13  rate: 

(ii)  Within  the  two  year  period  prior  to 
the  effective  date  of  service  or 
employment  with  the  DoD  Component, 
was  employed  by  a  defense  contractor 
who,  during  either  year,  was  awarded 
$10,000,000  or  more  in  DoD  contracts; 
and 

(iii)  Was  employed  by  that  contractor 
at  a  pay  rate  of  $25,000  per  year  or  more 
at  any  time  during  employment, 

(b)  Each  reporting  individual  shall 
provide,  in  the  prescribed  form,  detailed 
information  on  the  nature  of  die  duties 
performed  during  the  prior  fiscal  year 
for  DoD  Components  and  for  defense 
contractors,  including  statements 
describing  any  disqualification  action 
taken  by  the  individual  concerning 
defense  contractors.  Reports  shall  be 
submitted  to  the  individual's  present  or 
former  DoD  Component  in  accordance 
with  DoD  Component  procedures.  See 

S  166.8  for  the  proper  form. 

(c)  Current  DoD  officers  and 
employees  shall  file  a  report  within  30 
days  ^ter  entering  service  or 
employment  with  any  DoD  Component. 
Former  DoD  officers  and  employees 
shall  file  an  initial  report  within  90  days 
after  the  date  on  which  the  individual 
began  employment  with  the  defense 
contractor.  Former  DoD  officers  and 
employees  shall  file  subsequent  reports 
each  time,  during  the  two  year  period 
after  service  or  employment  with  the 
DoD  Component  ended,  that  the 
person's  duties  with  the  defense 
contractor  significanUy  change  or  the 
person  begins  employment  with  another 


defense  contractor.  Such  subsequent 
reports  shall  be  filed  within  30  days 
after  the  date  of  the  change. 

(d)  The  reports  shall  be  used  by  the 
Department  of  Defense  to  educate 
personnel  on  standards  of  conduct  to 
monitor  compliance  with  pre-departure 
disqualification  rules,  to  identify 
potential  violators  of  post  government 
service  employment  restrictions,  and  for 
other  appropriate  purposes. 

(e)  An  administrative  penalty  of  up  to 
$10,000  is  available  to  enforce 
compliance  with  the  reporting 
requirement  of  this  Directive.  Imposition 
of  the  penalty  shall  follow  appropriate 
due  process  procedures,  including  a 
hearing  for  any  person  chaiged  with 
violation  who  requests  a  hearing. 

S  166.5    RwpofwIbMtl—. 

(a)  The  Head  of  Each  DoD  Component 
shall: 

(1)  Identify  a  Designated  Agency 
Ethics  Official  (DAEO)  pursuant  to  DoD 
Directive  5500.7,*  "Standards  of 
Conduct"  and 

(2)  Delegate  to  the  DAEO  authorify  to 
administer  the  provisions  of  this  part  as 
part  of  the  DoD  Component's  ethics 
program. 

(3)  Promulgate  regulations 
implementing  the  requirements  of  the 
statute  and  Uiis  part. 

(b)  The  Designated  Agency  Ethics 
Official  shall: 

(1)  Educate  present  DoD  Component 
members  regarding  reporting 
requirements; 

(2)  Take  aggressive  action  to  obtain 
reports  fi^m  former  component 
members;  this  shall  include  mailing 
annual  reminders  to  last  known  address 
of  each  former  official; 

(3)  Review  individual  reports  to 
ensure  completeness; 

(4)  Evaluate  information  regarding 
possible  violations  of  this  part  impose 
appropriate  penalties,  and  make 
determinations  in  writing  in  accordance 
with  applicable  due  process  procedures; 

(5)  Ensure  that  a  Ust  of  individuals 
who  report  during  the  prior  fiscal  year 
and  a  copy  of  each  report  are  provided 
to  the  DoD  General  Counsel  no  later 
than  February  28  of  each  year. 

(c)  The  Assistant  Secretary  of  Defense 
(Comptroller)  shall  prepare  an  annual 
report  listing  the  defense  contractors 
that  have  been  awarded  $10,000,000  or 
more  in  DoD  contracts  during  the  fiscal 
year  and  publish  the  report  in  the 
Federal  Register  not  later  than 
December  15  after  the  end  of  the  fiscal 


'  Copies  may  be  obtained  if  needed  from  the  U.S. 
Naval  Publications  and  Form  Center.  Attn:  Code 
301.  5801  Tabor  Avenue,  Philadelphia.  PA  19120. 


year.  Persons  subject  to  the  filing 
requirement  may  rely  upon  the  annual 
report  to  identify  those  contractors 
whose  employees  and  former  employees 
are  subject  to  the  provisions  of  this  part, 
(d)  The  DoD  General  Counsel  shall: 

(1)  Receive  the  lists  and  copies  of 
individual  reports  from  each  DoD 
Component  and  compile  the 
information, 

(2)  No  later  than  April  1  of  each  year, 
prepare  a  list  of  individuals  who  filed 
reports  for  the  preceding  fiscal  year, 
listed  by  groups  under  the  names  of  the 
appropriate  DoD  Component  and 
submit  it  to  the  President  of  the  Senate 
and  to  the  Speaker  of  the  House  of 
Representatives, 

(3)  Maintain  copies  of  the  lists  and 
individual  reports  and  make  them 
available  to  die  pubUc  for  inspection 
during  regular  working  hours. 

(4)  Provide  legal  guidance  and 
assistance  to  the  DAEO  for  DoD,  and  to 
the  legal  coimsel  for  the  DAEOs  of  all 
DoD  components. 

$166.6    ProcMiurM. 

(a)  DoD  Components  shall  establish 
administrative  procedures  for 
submission,  review  and  approval  of 
individual  reports  and  for  compiUng  and 
submission  of  the  information  to  the 
DoD  General  Counsel  who  shall 
establish  administrative  procedures  for 
receipt,  compilation,  and  submission  to 
Congress,  of  the  reported  information. 
See  §  166.5. 

(b)  DoD  Components  shall  establish 
procedures  to  evaluate  information 
regarding  possible  violations  of  this 
Directive  and  to  impose  appropriate 
penalties.  DoD  Components  shall 
establish  procedures  for  holding 
requested  hearings. 

(c)  Suspected  violators  shall  be 
reported  to  die  DAEO  of  the  DoD 
Component  of  which  the  suspected 
individual  is  a  former  or  present 
member.  DoD  personnel  shall  cooperate 
with  official  investigations  of  possible 
violations. 

S  166.7    Other  Reporting  Requlrwnents. 

(a)  The  reports  prescribed  by  this  part 
are  in  addition  to  the  reports  required 
from  retired  regular  officers  (DD  Form 
1357)  and  tbe  financial  disclosure 
reports  required  of  certain  civilian 
employees  and  active  dufy  military 
officers  (DD  Form  1555  and  Standard 
Form  278).  See  DoD  Directive  5500.7. 

(b)  The  reporting  requirement  set  out 
in  this  part  has  been  assigned  Report 
Control  Symbol 

BILUNQ  CODE  M1IM>1-M 


40822 


§166. 8- REPORT  OF  DoD  AND  DEFENSE  RELATED  EMPLOYMENT 

AS  REQUIRED  BY    j 
10  U.S.C.  S2397 


UMI 


0MB  Approval 
No. 


l.NAME  (Last  -  First  -  MI) 


IF  ADDITIONAL  SPACE  IS  REQUIRED 

TS  OF  PAPER  REFERENCING  ITEM  NUMBERS  BELpW 


3. HOME  ADDRESS 

a. Telephone 
area  code 

rm-f 


(.street 


2. SOCIAL  SECURITY  NO. 

^m-m-r 


Jc.City 


d. State 


4. a. IS  THIS  AN  INITIAL  REPORT 


e.Zip  Code 

I 


b.IF  THIS  IS  NOT  AN  INITIAL  REPORT:  Check  one 

a  THIS  SUBSEQUENT  REPORT  DUE  TO  CHANGE  IN  DUTIES 
THIS  SUBSEQUENT  REPORT  DUE  TO  CHANGE  IN  Ef«>LOYER 


E6 


NO 


PART  I 


FORMER  OFFICER  OR  EMPLOYEE  OF  poD    NOW  EMPL9YED  BY  CONTRACTOR  QNLy 


5. RETIRED  MILITARY  -  04  or  above 
FORMER  MILITARY  -  04  or  above 
RETIRED  CIVILIAN  paid  as  GS/13  or  above 
FORMER  CIVILIAN  Paid  as  GS/13  or  above 

6. 


YES 
YES 
YES 
3LES. 


NO 
NO 
NO 


Grade 
Grade 
Grade 
Gradp 


a. DATE  OF  TERMINATION  OF  DoD  SERVICE  OF  EMPLOYMENT 
b.DATE  OF  EMPLOYMENT  WITH  DEFE^JSE  CONTRACTOR 


day  month 


7. IS  YOUR  ANNUAL  SALARY  WITH  DEFENSE 
CONTRACTOR  $25.000  OR  ABOVE? 


£ 


year 


8. NAME  OF  DEFENSE  CONTRACTOR  EMPLOYER 


I~1yes   I~1no  s  r 


amount 


9. WORK  ADDRESS 


b. Street 


a .Telephone 
area  code 


c.City 


d. State 


10. CONTRACTOR   POSITION 


a. 


Administrator 
Researcher 
Contract  Officer 


Manager 

Consultant 


Other 


11. FORMER  DoD  POSITION 


a. 


Administrator 

Researcher 

Contract  Officer 

Manager 

Consultant 

Other 


DD  FORM  1787  (Draft) 


b. Specific  Title(s) 


e.Zip  Code 


zip  Code 

I  II  II  I  I  \2 


c.YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION 
OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Include 
specifics  on  contracts  or  actions  related  to 
duties  held  in  ALL  former  DoD  positions  that 
re  reported  in  til,  below.  See  infitjrurtjnnn. 


b. Specific  Title  and  Organization 


c.YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION 
OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Report 
information  requested  in  #11  a.,b.  and  c.  for 
each  former  DoD  position  held  within  2  years 
ntractor  position.  See  instructio^g„ 
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12. DESCRIBE   ANY    DoO   DISQUALIFICATION  ACTIONS 

Within  Two  Years   Prior   To  Contractor   En^loynent 


PART  U 


FORMER  EMPLOYEES  OF  CONTRACTORS  NOW  DoD  OFFICERS  pR  p^pt^YEFS  ONLY 
13.  day   month   year 

a. DATE  OF  TERMINATION  WITH  DEFENSE  CONTRACTOR       I 


b.DATE  OF  EMPLOYMENT  OR  SERVICE  WITH  DoD 


14. IS  YOUR  ANNUAL  SALARY  WITH  DoD 


7b7 


JL2LM riNo    s 


amount 


15. NAME  OF  DoD  ORGAN I Z AT ION (S 


which  employed  within  last  two  years 


16. WORK  ADDRESS   b. Street 


a. Telephone 
area  code 


u: 


c.City 


17. CURRENT  DoD  POSITION 


b. Specific  Title(s) 


Administrator 
Researcher 
Contract  Officer 
Manager 


Consultant 


18. CONTRACTOR  POSITION 


Administrator 

Researcher 

Contract  Officer 

Manager 

Consultant 

Other 


t 


State 


e.Zip  Code 


.  Zip 

EC 


I  I  I  I  I  I 


.YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION 
OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Include 
specifics  on  contracts  or  actions  related  to 
duties  held  in  ALL  contractor  positions  that 
are  reported  in  *18.  below,  See  instructions. 


bT Speci f ic  Ti t le ( s ) 


C.YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION 
OF  YOUR  DUTIES  OH  A  SEPARATE  SHEET.  Report 
inforstation  requested  in  #18  a.,b.  and  c.  for 
each  contractor  position  held  within  2  years 
prior  vour  current  position.  See  instructions 


PART  ll\ 


ALL  FILERS  CERTIFY 


19.1  CERTIFY  THAT  THE  ABOVE  INFORMATION  IN  TRUE,  COMPLETE,  AND 

CORRECT  TO  THE  BEST  OF  MY  KNOWLEDGE.   I  ALSO  CERTIFY  I  HAVE  READ 
AND  UNDERSTAND  DoD  DIRECTIVE  7700.15  OR  IMPLEMENTING  REGULATIONS 
AND  I  WILL  FILE  A  NEW  REPORT  OF  DoD  AND  DEFENSE  RELATED  EMPLOYMENT 
WITHIN  30  DAYS  AFTER  THE  INFORMATION  IN  THIS  REPORT  HAS  CEASED  TO 
BE  ACCURATE. 


SIGNATURE 


DATE 


PRIVACY  ACT  STATEMENT 
This  information  in  this  report  is  required  by  10  U.S.C.  S2397.   Each 
report  will  be  reviewed  by  Department  of  Defense  officials  to 
determine  compliance  with  the  intent  of  the  Act.   Information  derived 
from  the  reports,  including  names  of  reporting  individuals  nd  their 
current  and  former  employers,  shall  be  provided  annually  to  the 
Congress.   The  reports  themselves  shall  be  available  for  review  by 
members  of  the  public  and  may  otherwise  be  made  available  as 
authorized  by  law. 
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Knowing  or  willful  failure  to  file  or  report 
information  required  to  be  reported  by  this 
law,  or  falsification  of  information,  may 
subject  you  to  administrative  penalty  of  up  to 
$10,000  pursuant  to  regulations  promulgated 
by  the  Secretary  of  Defense.  Knowing  or 
willful  falsiHcation  of  information  required  to 
be  filed  may  also  subject  you  to  criminal 
prosecution  under  18  U.S.C.  S  1001.  leading  to 
a  fine  of  not  more  than  $10,000  or 
imprisonment  for  not  more  than  five  years  or 
both. 

Instructions 

The  following  categories  of  individuals 
must  file  this  report: 

Category  I 

Each  person  who  has  left  service  or 
employment  with  a  DoD  Component,  who: 

a.  is  a  retired  military  officer  or  former 
military  officer  who  served  on  active  duty  at 
least  10  years  and  who  held,  for  any  period 
during  that  service,  the  grade  of  0-4  or 
above,  or  a  former  civilian  officer  or 
employee  whose  pay  at  any  time  during  the 
three  year  period  prior  to  the  end  of  DoD 
service  or  employment  was  equal  to  or 
greater  than  the  minimum  rate  for  a  GS-13  at 
that  time; 

b.  within  the  two  year  period  following 
service  of  employment  with  a  DoD 
Component,  is  employed  by  a  defense 
contractor  who,  during  the  year  preceding 
employment,  was  awarded  $10,000,000  or 
more  in  DoD  contracts;  and 

c.  is  employed  by  the  defense  contractor  at 
a  pay  rate  of  $25,000  per  year  or  more. 

Category  II 

Each  civilian  officer  and  employee  of  a 
DoD  Component  who: 

a.  is  employed  at  a  pay  rate  equal  to  or 
greater  than  the  minimum  rate  for  GS-13: 

b.  within  the  two  year  period  prior  to  the 
beginning  of  service  or  employment  with  the 
DoD  Component,  was  employed  by  a  defense 
contractor  who.  during  either  year,  was 
awarded  $10,000,000  or  more  in  DoD 
contracts;  and 

c.  was  employed  by  that  contractor  at  a 
pay  rate  of  $25,000  per  year  or  more  at  any 
time  during  employment. 

Reports  shall  be  submitted  to  the 
individual's  present  or  former  DoD 
Component  in  accordance  with  DoD 
Component  procedures.  Current  DoD  officers 
and  employees  shall  file  a  report  within  30 
days  after  entering  employment  or  service 
with  any  DoD  Component.  Former  DoD 
officers  and  employees  shall  file  an  initial 
report  within  90  days  after  the  date  on  which 
the  individual  began  employment  with  the 
defense  contractor.  Former  DoD  officers  and 
employees  shall  file  subsequent  reports  each 
time,  during  the  two  year  period  after  service 
or  employment  with  the  DoD  Component 
ended,  that  the  person's  duties  with  the 
defense  contractor  significantly  change  or  the 
person  begins  employment  with  another 
defense  contractor.  Such  reports  shall  be  filed 
within  30  days  after  the  date  of  the  change. 

1.  through  3.  Provide  the  appropriate 
information. 

4.  Check  "yes"  if  this  is  the  first  DD  Form 
1787  you  have  filed  ever  and  go  on  to  item 
»5.  Check  "no"  if  you  have  filed  a  DD  Form 


1787  in  the  past  and  answer  #4.b.  and  4.c. 
(be  sure  to  provide  the  filing  dates  for  all 
prior  reports). 

Part  I.  This  part  only  applies  to  individuals 
in  category  I.  above. 

5.  Check  the  boxfcs]  which  indicates  your 
status  and  include  the  highest  grade  or  rank 
you  held  prior  to  leaving  your  DoD  position. 
Keep  in  mind  that  the  requirement  to  file  DD 
Form  1787  is  imposed  on  former  and  retired 
civilian  employees  who  have  been  paid  at  a 
rate  equal  to  or  greater  than  the  minimum 
rate  at  the  time  for  a  GS-13  at  any  time 
during  the  three  year  period  prior  to 
termination  from  the  last  DoD  posiiion. 

6.  Provide  the  requested  dates.  If  you  are 
no  longer  employed  by  the  defense 
contractor,  provide  the  date  of  termination  on 
a  separate  sheet  referencing  this  item 
number. 

7.  Indicate  whether  your  annual  salary  with 
the  defense  contractor  is  above  $25,000  by 
checking  "yes"  or  "no."  The  law  also  requires 
you  to  provide  the  actual  amount  of  your 
annual  salary. 

8.  and  9.  Provide  the  appropriate 
information  for  your  defense  contractor 
employer. 

10.  Indicate  your  position  with  the  defense 
contractor  by  checking  the  box(e8)  next  to 
the  title  that  best  describes  your  position. 
Also  provide  your  specific  title(s).  'YOU  ARE 
REQUIRED  TO  PROVIDE  A  DETAILED 
DESCRIPTION  OF  YOUR  SPECIFIC  DUTIES 
ON  A  SEPARATE  SHEET  OF  PAPER 
REFERENCING  THIS  ITEM  NUMBER.  YOU 
MUST  PROVIDE  THE  NAMES  AND 
DETAILS  FOR  ALL  CONTRACTS  AND 
ACTIONS  THAT  RELATE  IN  ANY  WAY  TO 
YOUR  DUTIES  IN  ALL  FORMER  DoD 
POSITIONS  HELD  WITHIN  THE  TWO 
YEARS  PRIOR  TO  THE  BEGINNING  OF 
YOUR  EMPLOYMENT  WITH  THE  DEFENSE 
CONTRACTOR.  ALL  THESE  FORMER  DoD 
POSITIONS  MUST  HE  REPORTED  IN  ITEM 
#11.  For  a  two  year  period  following  the 
termination  of  your  last  position  with  a  DoD 
Component,  you  are  required  to  file  a  new 
DD  Form  1787  each  time  your  duties  with  the 
defense  contractor  change  significantly  and 
each  time  you  become  employed  by  a  new 
defense  contractor. 

11.  Indicate  your  former  DoD  position  by 
checking  the  box(es)  next  to  the  title  that  best 
describes  your  position.  Also  provide  your 
specific  title{s).  YOU  ARE  REQUIRED  TO 
PROVIDE  A  DETAILED  DESCRIPTION  OF 
YOUR  SPECIFIC  DUTIES  ON  A  SEPARATE 
SHEET  OF  PAPER  REFERENCING  THIS 
ITEM  NUMBER.  YOU  MUST  PROVIDE  THE 
NAMES  AND  DETAILS  FOR  ALL 
CONTRACTS  AND  ACTIONS  THAT 
RELATE  IN  ANY  WAY  TO  YOUR  POSITION 
WITH  THE  DEFENSE  CONTRACTOR 
REPORTED  IN  ITEM  #10.  If  you  held  more 
than  one  DoD  position  during  the  two  years 
prior  to  the  beginning  of  your  employment 
with  the  defense  contractor,  provide  all  the 
information  requested  in  #11  a.,  b.  and  c.  for 
each  DoD  position  on  a  separate  sheet  of 
paper  referencing  thii  item  number. 

12.  If  there  were  ai^  DoD  disqualification 
actions  related  to  you  during  the  two  years 
prior  to  your  defense  contractor  employment, 
describe  the  actions  in  detail. 

Part  II.  This  part  only  applies  to  individuals 
in  category  II,  above. 


13.  Provide  the  appropriate  information. 

14.  Indicate  whether  your  annual  salary 
with  the  DoD  Component  is  equal  to  or  above 
the  minimum  rate  for  a  GS-13  by  checking 
"yes"  or  "no."  The  law  also  requires  you  to 
provide  the  actual  amount  of  your  annual 
salary. 

15.  and  16.  Provide  the  appropriate 
information  for  your  DoD  Component 
organization. 

17.  Indicate  your  DoD  position  by  checking 
the  box(es)  next  to  the  title  that  best 
describes  your  position.  Also  provide  your 
specific  title(s)  and  include  your  organization 
code  letters.  YOU  ARE  REQUIRED  TO 
PROVIDE  A  DETAILED  DESCRIPTION  OF 
YOUR  SPECinC  DUTIES  ON  A  SEPARATE 
SHEET  OF  PAPER  REFERENCING  THIS 
ITEM  NUMBER.  YOU  MUST  PROVIDE  THE 
NAMES  AND  DETAILS  FOR  ALL 
CONTRACTS  AND  ACTIONS  THAT 
RELATE  IN  ANY  WAY  TO  YOUR  DUTIES 
IN  ALL  FORMER  DEFENSE  CONTRACTOR 
POSITIONS  HELD  WITHIN  THE  TWO 
YEARS  PRIOR  TO  THE  BEGINNING  OF 
YOUR  SERVICE  OR  EMPLOYMENT  WITH 
THE  DoD  COMPONENT.  ALL  THESE 
FORMER  DEFENSE  CONTRACTOR 
POSITIONS  MUST  BE  REPORTED  IN  ITEM 
#18. 

18.  Indicate  your  former  position  with  the 
defense  contractor  by  chedcing  the  box(es] 
next  to  the  title  that  best  describes  your 
position.  Also  provide  your  specific  title(s]. 
YOU  ARE  REQUIRED  TO  INCLUDE  A 
DETAILED  DESCRIPTION  OF  YOUR 
SPECIFIC  DUTIES  ON  A  SEPARATE  SHEET 
OF  PAPER  REFERENCING  THIS  ITEM 
NUMBER.  YOU  MUST  INCLUDE  NAMES 
AND  DETAILS  FOR  ALL  CONTRACTS  AND 
ACTIONS  THAT  RELATE  IN  ANY  WAY  TO 
YOUR  DUTIES  WITH  YOUR  DoD 
COMPONENT  REPORTH3  IN  ITEM  #17.  If 
you  have  been  employed  by  more  than  one 
defense  contractor  during  the  two  years  prior 
to  the  beginning  of  your  service  or 
employment  with  the  DoD  Component, 
provide  all  information  requested  in  item 
#18  a.,  b.  and  c.  for  each  defense  contractor 
position  on  a  separate  sheet  of  paper 
referencing  this  item  number. 

Part  III.  All  filers  must  certify  this  report  by 
signing  and  dating. 

You  will  need  to  use  separate  sheets  of 
paper.  Please  be  careful  to  reference  each 
item  number  carefully. 

§  166.9    Department  of  defense 
contractors  receiving  negotiated  contract 
awards  of  $10  million  or  more. 

Fiscal  Year  1985: 
3  A  Industries,  Inc.        I 
A  A  S  Tribal  Industries 
A  A  I  Corp. 

ACS  Construction  Co.  of  Miss. 
A  L  M,  Inc. 

A  M  General  Corp.        1 
ARC  Corp.  I 

AT&T  Information  Systems 
A  T  4  T  Technologies,  Inc. 
A  V  W  Electronic  Systems,  Inc. 
Abbott  Products,  Inc. 
Abex  Corp. 
Accent  General,  Inc. 
Accudyne  Corp. 
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Action  Mfg.  Co. 

Accurex  Corp. 

Addsco  Industries,  Inc. 

Advance  Computer  Communications 

Advanced  Marine  Enterprises 

Advanced  Technology,  Inc. 

Aero  Corp. 

Aerojet  General  Corp. 

Aerojet  Strategic  Propulsion 

Aerojet  Tactical  Systems 

Aerojet  Techsystems 

Aeroquip  Corp. 

Aerospace  Corp.,  The 

Aerospace  Technologies,  Inc. 

Alascom,  Inc. 

All  Bann  Enterprises,  Inc. 

Allen  Corp.  of  America 

Alliance  Properties,  Inc. 

Allied  Signal  Corp. 

Allis  Chalmers  Distribution  Svc. 

Altama  Delta  Corp. 

Alvarado  Construction,  Inc. 

Amber  Refining,  Inc. 

Amerada  Hess  Corp. 

American  Airlines,  Inc. 

American  Automar,  Inc. 

American  Cyanamid  Co.,  Inc. 

American  Development  Corp. 

American  Electronic  Laboratories,  Inc. 

American  Express  Co. 

American  Management  Systems,  Inc. 

American  President  Lines,  Ltd. 

American  Satellite  Co. 

American  Systems  Corp. 

American  Telephone  &  Telegraph  Co. 

American  Trans  Air,  Inc. 

Amertex  Enterprises,  Ltd. 

Ametek,  Inc. 

Amex  Systems,  Inc. 

Amoco  Corp. 

Ampex  Corp. 

Amron  Corp. 

Amsfar  Technical  Products  Co. 

Analysis  &  Technology,  Inc. 

Analytic  Sciences  Corp.,  The 

Analytic  Services,  Inc. 

Analytical  Systems  Engnr.  Corp. 

Analytics,  Inc. 

Anderson,  Arthur  &  Co. 

Arewel  Corp. 

Argosystems,  Inc. 

Arinc  Research  Corp. 

Arkla,  Inc. 

Arrow  Airways,  Inc. 

Aryana  Corp. 

Ashland  Oil,  Inc. 

Assurance  Technology  Corp. 

Astronautics  Corp.  of  America 

Atlantic  Dry  Dock  Corp. 

Atlantic  Marine,  Inc. 

Atlantic  Research  Corp. 

Atlantic  Richfield  Co. 

Atlas  Processing  Co. 

Austin  Co.,  The 

Automated  Data  Management,  Inc 

Automated  Machine  Products,  Inc. 

Automated  Sciences  Group,  Inc. 

Automation  Industries,  Inc. 

Avco  Corp. 

Avondale  Shipyards,  Inc. 

Aydin  Corp. 

Ayer  N  W,  Inc. 

B  B  N  Communications  Corp. 

B  D  M  Corp. 

B  D  M  International,  Inc. 

B  E I  Electronics,  Inc. 


B  P  North  America  Petroleum,  Inc. 

B  S I  Corp. 

Ball  Corp. 

Baltimore  Gas  &  Electric  Co. 

Barnes  &  Reinecke,  Inc.  (Del.) 

Bataco  Industries,  Inc. 

Bates,  Ted  Worldwide,  Inc. 

Bath  Iron  Works  Corp. 

Battelle  Memorial  Institute 

Bay  City  Marine,  Inc. 

Bay  Tankers,  Inc. 

Beacon  Oil  Co. 

Beech  Aerospace  Services,  Inc. 

Beech  Aircraft  Corp. 

Bell  Aerospace  Textron 

Bell  Helicopter — Boeing,  JV 

Bell  Helicopter  Textron,  Inc. 

Bell  Telephone  Labs,  Inc. 

Belleville  Shoe  Mfg.  Co. 

Bendix  Corp.,  The 

Bendix  Field  Engineering  Corp. 

Beretta  USA  Corp. 

Beta  Systems  Velco  Filter 

Betac  Corp. 

Bethlehem  Steel  Corp. 

Blue  Cross  &  Blue  Shield  of  RI 

Blue  Cross  of  Washington  &  Alaska,  Inc. 

Bodenhamer  Building  Corp. 

Boeing  Aerospace  Co. 

Boeing  Co.,  The 

Boeing  Computer  Services 

Boeing  Technical  Operations 

Bolt  Beranek  &  Newman,  Inc. 

Booz  Allen  &  Hamilton,  Inc. 

Borg  Warner  Corp. 

Brunswick  Corp. 

Bulova  Systems  &  Instruments  Corp. 

Bunker  Ramo  Corp. 

Bumside  Ott  Aviation  Training  Center 

Burroughs  Corp. 

Butler  Associates,  Inc. 

Butt  &  Head,  Inc. 

C  3,  Inc. 

CAS,  Inc. 

C  Construction  Co.,  Inc. 

C  D  I  Marine  Co. 

C  F  M  International,  Inc 

C  F  S  Air  Cargo 

CACI,  Inc. 

CACI,  Inc.  Federal 

Caddell  Construction  Co.,  Inc. 

Cadillac  Gage  Co. 

Calcasieu  Refining  Co.,  Inc. 

California  Microwave,  Inc. 

California  Pacific  Associates 

Calspan  Corp. 

Caltex  Oil  Products  Co. 

Caltex  Petroleum  Corp. 

Campbell  Soup  Co. 

Carbon  Hill  Mfg.  Co. 

Carnation  Co. 

Carnegie  Mellon  University 

Carolina  Power  &  Light  Co. 

Case.  1 1  Co. 

Caterpillar  Tractor  Co. 

Gates  Construction,  Inc. 

Central  Gulf  Lines,  Inc. 

Century  Brass  Products,  Inc. 

Cerberonics,  Inc. 

Cessna  Aircraft  Co.,  Inc. 

Chamberlain  Mfg.  Corp. 

Chaparral  Industries,  Inc. 

Charles  Stark  Draper  Laboratories,  Inc. 

Chevron  USA,  Inc. 

Chromalloy  American  Corp. 

Chrysler  Corp. 


Cincinnati  Electronics  Corp. 

Cleveland  Pneumatic  Co. 

Coastal  Dry  Dock  &  Repair  Corp. 

Coastal  Industries,  Inc. 

Coastal  Refining  &  Marketing 

Cobro  Corp. 

Coca  Cola  Co. 

Colt  Industries,  Inc. 

Columbia  Research  Corp. 

Comarco,  Ina 

Command  Control  &  Communications 

Corp. 
Communication  Mfg.  Co. 
Comptek  Research,  Inc. 
Computer  Sciences  Corp. 
Computervision  Corp. 
Comsat  General  Corp. 
Conner  Brothers  Construction  Co. 
Conoco,  Inc 

Container  Research  Corp. 
Contel  Page  Systems,  Inc. 
Continental  Maritime  San  Diego 
Control  Data  Corp. 
Cornell  University 
Coronado  Technology,  Inc. 
Crane  Co. 
Cray  Research,  Inc. 
Cubic  Corp. 

Cummins  Engine  Co.,  Inc. 
Curtiss  Wright  Corp. 
Dart  &  Kraft  Inc. 
Dart  Industries,  Inc. 
Dataproducts  New  England,  Inc. 
Dawson  Construction  Co.,  Inc 
Day  &  Zimmerman.  Inc 
Day  &  Zimmerman,  Inc.  &  Basil,  FE  JV 
Dayron  Corp. 
Defense  Research.  Inc. 
Del  Mfg.  Co..  Inc. 
Del  Monte  Corp. 
Delta  Industries,  Inc 
Designers  &  Planners,  Inc 
Developmental  Sciences,  Inc. 
Devils  Lake  Sioux  Mfg.  Corp. 
Dewey  Electronics  Corp. 
Diagnostic  Retrieval  Systems,  Inc 
Diamond  Shamrock  Chemicals  Co. 
Digital  Equipment  Corp. 
Dresser  Industries,  Inc. 
Dual  Motors,  Inc. 
Dun  &  Bradstreet  Corp. 
Dynalectron  Corp. 
Dynamac  Corp. 
Dynamic  Industries  Corp. 
Dynamic  Systems,  Inc 
Dynamics  Corp.  of  America 
Dynamics  Research  Corp. 
E  Systems,  Inc. 
E  G  &  G  Washington  Analytical  Services 

Center 
E  S  L,  Inc 

Eagle  Technology,  Inc. 
Eastman  Kodak  Co. 
Eaton  Corp. 
Edcar  Industries,  Inc 
Edo  Corp. 

Educational  Computer  Corp. 
El  Paso  Electric  Co. 
Electro  Methods,  Inc 
Electronic  Data  Systems  Corp. 
Electrospace  Systems,  Inc 
Emco,  Inc. 

Emerson  Electric  Co. 
Engineered  Air  Systems,  Inc 
Engineering  Research,  Inc 
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Enginetics  Corp. 

Environmental  Elements  Corp. 

Environmental  Research  Institute, 
Michigan 

Essex  Corp. 

Evaluation  Research  Corp. 

Evergreen  Intl.  Airlines 

Ex-Cell-O  Corp. 

Exxon  Co.  U.S.A. 

Exxon  Corp. 

F  M  C  Corp. 

F  N  Mfg.,  Inc. 

Fairchild  Industries,  Inc. 

Fairchild  Weston  Systems,  Inc. 

Falcon  Systems,  Inc. 

Farmers  Union  Central 

Farrell  Lines,  Inc. 

Federal  Cartridge  Corp. 

Federal  Data  Corp. 

Federal  Data  System  Corp. 

Federal  Electric  Corp. 

Figgie  International,  Inc. 

Flight  Systems,  Inc. 

Florida  Power  &  Light  Co. 

Flow  General,  Inc. 

Flying  Tiger  Line,  Inc.,  The 

Ford  Aerospace  &  Communications 

Four  Phase  Systems,  Inc. 

Freedom  Industries,  Inc. 

G  ft  M  Oil  Co.,  Inc. 

G  K  S,  Inc. 

GTE  Communications  Systems  Corp. 

GTE  Products  Corp.,  Del. 

GTE  Service  Corp. 

GTE  Sylvania,  Inc. 

Garrett  Corp.,  The 

Gary  Refining  Co. 

Gates  Learjet  Corp. 

Gayston  Corp. 

General  Defense  Corp. 

General  Dynamics  Corp. 

General  Dynamics  Land  Systems 

General  Electric  Co. 

General  Foods  Corp. 

General  Instrument  Corp.,  Del. 

General  Motors  Corp. 

General  Research  Corp. 

General  Ship  Corp. 

General  Signal  Corp. 

Gentex  Corp. 

Geodynamics  Corp. 

Georgia  Tech  Research  Corp. 

Getty  Oil  Co. 

Giant  Industries,  Inc. 

Gladieux  Refinery,  Inc. 

Global  Associates,  A  Joint  Venture 

Golden  Mfg.  Co.,  Inc. 

Goodrich,  B  F  Co.,  The 

Goodyear  Aerospace  Corp. 

Goodyear  Tire  ft  Rubber  Co. 

Goolsby  Building  Corp. 

Gorions  of  Gloucester 

Gould  Defense  Systems.  Inc. 

Gould,  Inc. 

Greenhut  Construction  Co.,  Inc. 

Grey  Advertising,  Inc. 

Grumman  Aerospace  Corp. 

Gulf  &  Western  Industries.  Inc. 

Gulf  Refining  ft  Marketing 

Gulf  Stream  America  Corp. 

Gulf  Tool  Corp. 

H  ft  H  Meat  Products,  Inc. 

H  L  J  Construction  &  Mgt.  Group 

H  R  B  Singer,  Inc. 

H  R  Textron.  Inc. 

Halter  Marine,  Inc. 


Hamilton  Technology,  Inc. 

Harley  Davidson  Motor  Co.,  Inc. 

Harris  Corp. 

Harsco  Corp. 

Hawaiian  Electric  Co.,  Inc. 

Hawaiian  Independent  Refinery 

Hawaiian  Telephone  Co. 

Hayes  International  Corp. 

Hazeltine  Corp. 

Heckethom  Mfg.  Co. 

Hensel  Phelps  Construction  Co. 

Hercules,  Inc. 

Hess  Oil  Virgin  Island  Corp. 

Hewlett  Packard  Co. 

HoUingsworth,  John  R.  Co. 

Holmes  &  Narver,  Inc. 

Holmes  &  Narver  Services  Co.,  Inc. 

Holston  Defense  Corp. 

Honeycomb  Co.  of  America 

Honeywell,  Inc. 

Honeywell  Information  Systems 

Horizons  Technology,  Inc. 

Howell  Corp. 

Howmet  Turbine  Components  Corp. 

Hudson  Institute,  Inc. 

Hughes  Aircraft  Co. 

Hughes  Communication  Services 

Hunt  Oil  Co. 

Hycor,  Inc. 

Hydraulics  International,  Inc, 

Hyster  Co. 

I C I  Americas,  Inc. 

1 1 T  Research  Institute 

I  T  T  Avionics  ft  Westinghouse  JV 

I T  T  Corp. 

Inco,  Inc. 

Industrial  Acoustics  Co. 

Informatics  General  Corp. 

Information  Spectrum,  Inc. 

IngersoU  Rand  Co. 

Institute  for  Defense  Analyses 

Integrated  Systems  Analysts 

Intercontinental  Mfg.  Co.,  Inc. 

Interlisearch  j 

Intermetrics,  Inc.    I 

Intermountain  ConBtruction  Co. 

Intermouth  International  Oil,  Inc. 

International  Business  Machines 

International  Terminal  Operating  Co. 

Interstate  Electronics  Corp. 

Irvin  Industries,  Inc. 

Israel  Aircraft  Industries 

Itek  Corp. 

Jacksonville  Shipyards,  Inc. 

Jaycor 

Jersey  Central  Power  &  Light  Co. 

Johns  Hopkins  University 

Jones  Group,  Inc.,  The 

Jowett,  Inc. 

JR  Son,  Inc. 

Jungclaus  Campbell  Co.,  Inc. 

K  D  I  Precision  Products,  Inc. 

Kaiser  Aerospace  ft  Electronics  Co. 

Kaiser,  Henry  J.,  Co. 

Kaman  Aerospace  Corp. 

Kaman  Sciences  Corp. 

Kansas  Power  ft  Light  Co.,  Inc. 

Keco  Industries,  Inc. 

Kemenash,  D.  ft  Associates,  Inc. 

Kenco  Refining  Inc. 

Kern  Oil  and  Refinfaig  Co. 

Key  Airlines,  Inc.    , 

Kidde,  Inc. 

Kisco  Co.,  Inc. 

Koch  Fuels,  Inc. 

KoUmorgen  Corp. 


Kvass  Construction  Co.,  Inc. 

L  S I  Avionic  Systems  Corp. 

LTV  Aerospace  &  Defense  Co. 

LTV  Corporation,  Tht 

Laguna  Industries,  Inc. 

Laketon  Refining  Corp, 

LandoU  Corp. 

Lanson  Industries,  Incj 

Lear  Siegler,  Inc. 

Lewis  Management  Services  Co. 

Libby  Corp. 

Lite  Industries,  Inc. 

Little,  Arthur  D.,  Inc. 

Litton  Industries,  Inc. 

Litton  Systems,  Inc.      I 

Lockheed  Corp.  ' 

Lockheed  Electronics  Co.,  Inc. 

Lockheed  Missiles  ft  Space  Co.,  Inc. 

Lockheed  Shipbuilding  ft  Construction 

Lockley  Mfg.  Co.,  Inc. 

Loggins  Meat  Co. 

Logicon,  Inc. 

Logistics  Management  Institute 

Loral  Electro  Optical  Sys. 

Loral  Electronics  Corp. 

Louis  J.  Sportswear,  Inc. 

Louisville  Gas  ft  Electric  Co.,  Inc. 

Lucas  Industries,  Inc. 

Lundy  Electronics  ft  Systems,  Inc. 

Lykes  Bros.  Steamship  Co..  Inc. 

M/A  Com,  Inc. 

M/A  Com  Linkabit  Coip. 

Mac  H  B,  Inc. 

Magnavox  Advance  Products  System  Co. 

Magnavox  Government  ft  Industrial 
Electronics  Co. 

Maitland  Bros.,  Co. 

Management  ft  Technical  Services  Co. 

Mantech  International  Corp. 

Mapco,  Inc. 

Mapco  Petroleum,  Inc. 

Mar,  Inc.  I 

Maremont  Corp. 

Marine  Transport  Lines.  Inc. 

Marinette  Marine  Corp^ 

Marquardt  Co.,  Inc. 

Martin  Marietta  Corp. 

Martin  Marietta,  Diehl  Go's.,  Thorn  ft 

Thomson,  JV 
Martin  Marietta  Ordnance  System 
Marvin  Engineering  Co.,  Inc. 
Mason  ft  Hanger  Silas  Mason  Co..  Inc. 
Mason  Chamberlain,  Inc. 
Massachusetts  Institute  of  Technology 
Maxima  Corp.,  The 
Maxwell  Laboratories,  Inc. 
McCarty  Corp..  The 
McDonnell  Douglas  Corp. 
McDonnell  Douglas  Helicopter 
McLaughlin  Research  Corp. 
McMuUen,  John  J.  Associates,  Inc. 
McRae  Industries,  Inc. 
Merck  ft  Co.,  Inc. 
Metal  Trades,  Inc. 
Metro  Machine  Corp. 
Michael  Industries,  Inc. 
Michelson  Organization 
Microwave  Laboratories,  Inc. 
Midland  Ross  Corp. 
Milcom  Systems  Corp.  I 
Miltope  Corp. 

Mine  Safety  Appliances  Co. 
Miimesota  Mining  ft  Mff .  Co. 
Minowitz  Mfg.  Co.,  Inc. 
Mission  Research  Corp. 
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Mit  Con,  Inc. 

Mitre  Corp..  The 

Mitsui  &  Co.  USA.  Inc. 

Mobil  Oil  Corp. 

Moog,Inc. 

Morton  Thiokol,  Inc. 

Moss  Point  Marine,  Inc. 

Motorola,  Inc. 

Murdock  Engineering  Co.,  Texas 

NCR  Corp. 

N I  Industries,  Inc. 

N I  West.  Inc. 

N  L  Industries,  Inc. 

Nabisco  Brands.  Inc. 

National  Airiines,  Inc.,  Del. 

National  Power  Corp. 

National  Steel  &  Shipbuilding  Co. 

National  Systems  Management 

Navajo  Refining  Co. 

Needham,  Inc. 

Nero  &  Associates,  Inc. 

New  Mexico  State  University 

Newberg  Brinderson.  A  Joint  Venture 

Newhall  Refining  Co.,  Inc. 

Newport  News  Shipbuilding  &  Dry  Dock 

Co. 
Nichols  Research  Corp.,  Inc. 
Nordam 

Norden  Systems,  Inc. 
Norfolk  Shipbuilding  &  Dry  Dock  Corp. 
North  American  Philips  Corp. 
North  Atlantic  Industries,  Inc. 
Northern  Telecom,  Inc.,  Del. 
Northrop  Corp. 
Northrop  Services.  Inc. 
Northrop  Worldwide  Aircraft  Services.  Inc. 
Northwest  Airlines,  Inc. 
Nordiwest  Marine  Iron  Works 
Nuclear  Metals,  Inc. 
O  A  O  Corp. 
OR  I,  Inc. 

Ocean  Technology,  Inc. 
Ogden  Bulk  Transport,  Inc. 
Olin  Corp. 
Omni  Spectra,  Inc. 
Optic  Electronic  Corp. 
Oshkosh  Truck  Corp. 
PPG  Industries,  Inc. 
P  R  B  Associates,  Inc. 
P  S I  Mobile  Products,  Inc. 
Paccar,  Inc. 
Pacer  Systems.  Inc. 
Pacific  Construction 
Pacific  Refining  Co. 
Pacific  Sierra  Research  Corp. 
Pan  American  Worid  Airways.  Inc. 
Pan  American  World  Services.  Inc. 
Papago  Chemicals,  Inc. 
Parker  Hannifin  Corp. 
Parsons,  Ralph  M.  Co.,  The 
Pennsylvania  Shipbuilding  Co. 
Pennsylvania  State  University 
Perceptronics,  Inc. 
Percor,  Inc. 

Perkin  Elmer  Corp.,  The 
Peterson  Builders,  Inc. 
Phibro  Salomon,  Inc. 
Philip  Morris,  Inc. 
Philips  Electronic  Instruments 
Phillips  Petroleimi  Co. 
Physics  International  Co. 
Pidcer  International  Inc. 
Planning  Research  Corp. 
Pneumo  Corp. 

Polom  Products-Bloomsberg,  Inc. 
Potomac  Electric  Power  Co. 


Power  Conversion,  Ina 

Presearch,  Inc. 

Pride  Refining.  Inc. 

Procter  ft  Gamble  Co.,  The 

Propper  International,  Inc. 

Prudential  Lines,  Ina 

Public  Service  Co.  of  New  Mexico 

Puerto  Rico  Sun  Oil  Company,  Inc. 

Purdy  Corp. 

Purvis  Systems,  Inc. 

Q  E  D  Systems,  Inc. 

QuaUty  Apparel  Co. 

Questech,  Inc. 

Quintron  Systems,  Inc. 

R&D  Associates 

RCA  Corp. 

RCA  Global  Communications 

R  F  ProducU.  Inc. 

RGLInc. 

R  M  I,  Inc.,  Advance  Marine 

Radian  Corp. 

Rand  Corp.,  The 

Rantoul.  Village  of 

Raymond  Brown  Root-Mowlin 

Raymond  Engineering.  Inc. 

Raytheon  Co. 

Raytheon  Service  Co. 

Refinery  Associates,  Inc. 

Reflectone,  Inc. 

Remington  Arms  Co.,  Inc. 

Resource  Consultants,  Inc. 

Rexon  Technology  Corp. 

Reynolds.  R  )  Industries,  Inc. 

Reynolds,  R  J  Tobacco  Co. 

Roberts, )  R  Corp. 

Rockwell  International  Corp. 

Roebbelen  Engineering 

Rohr  Industries,  Inc. 

Rolls-Royce,  Inc. 

Rolm  Corp. 

Rosemount.  Inc. 

Rosenblatt.  M  ft  Son.  Inc. 

Ryan  ft  Associates.  Inc. 

Ryan  Walsh  Stevedoring  Co. 

S  Cubed 

SCI  Systems.  Inc. 

S  K  F  Industries.  Ina 

SMS  Data  Products  Group,  Inc. 

S  R I  International 

Safi  America,  Inc. 

Sage  Systems,  Inc. 

San  Antonio,  City  of 

Sanders  Associates,  Ina 

Santa  Barbara  Research  Center 

Sargent  Fletcher  Co. 

Sargent  Industries  of  Del.,  Inc. 

Scallop  Corp. 

Scanoil  International  S  A  Ina 

Schafer,  W  J  Associates,  Inc. 

Science  Applications  Intnl.,  Inc. 

Scientific  Atlanta.  Ina 

Scientific  Support  Systems 

Sea  Land  Service.  Inc. 

Sea  Mobility,  Ina 

Selma  Apparel  Corp. 

Semcor  Corp. 

Serv  Air,  Ina 

Service  Engineering  Co. 

Shell  OU  Co. 

Sheller  Globe  Corp. 

Siemens  Capital  Corp, 

Sierra  Research  Corp. 

Simmonds  Precision  Products 

Simplex  Wire  ft  Cable  Co. 

Sinclair  Marketing,  Ina 

Singer  Co.,  The 


Sippican.  Inc. 

Smith  Industries 

Softech,  Ina 

Sohio  Supply  Co. 

Solar  Turbines,  bia 

Soltek  of  San  Diego 

Sonicraft  Ina 

Sooner  Defense  of  Florida,  Ina 

South  Carolina  Electric  ft  Gas  Co. 

South  Central  Bell  Telephone  Co. 

Southeast  Machine  Co. 

Southeni  Air  Transport  Inc. 

Southern  Dredging  Co.,  Inc. 

Southern  Union  Co. 

Southwest  Marine,  Ina 

Southwest  Research  Institute 

Southwestern  Bell  Telephone  Co. 

Space  Communication  Co. 

Space  Data  Corp. 

Sparta,  Ina 

Sparton  Corp. 

Spears  Associates,  Ina 

Sperry  Corp. 

Standard  Container  Co. 

Standard  Mfjg.  Co. 

Stanford,  Leland  Jr.,  University 

Stanford  Telephone,  Ina 

Steams,  Roger,  Ina 

Steuart  Petroleum  Co. 

Stewart  Warner  Corp. 

Sun  Chemical  Coip- 

Sun  Refining  ft  Marketing  Co. 

Sundstrand  Corp. 

Sundland  Refining  Corp. 

Superior  Engineers  Electronic  Co. 

Support  Systems  Associates,  Ina 

Supreme  Beef  PrtKessors,  Ina 

Survival  Technology,  Ina 

Sverdrup  Technology,  Ina  — 

Swedlow,  Ina 

Swift  ft  Co. 

Sygnetron  Protection  Systems 

Syscon  Corp. 

System  Development  Corp. 

Systematics  General  Corp. 

Systems  ft  Applied  Sciences  Corp. 

Systems  Management  American,  Ina 

Systems  Research  Laboratories,  Ina 

T  ft  C  Construction  Co.,  Ina 

T  R  W.  Ina 

T  S  C  Corp. 

T  W  Oil  (Houston).  Ina 

Taurio  Corp. 

Techdyn  Systems  Corp. 

Technology  Applications,  Ina 

Tektronix,  Inc. 

Teledyne,  Ina 

Teledyne  Industries,  Ina 

Teledyne  Microwave 

Telephonies  Corp. 

Telos  Computing,  Ina 

Tempo,  Inc. 

Tetra  Tech.,  Ina 

Texaco,  Ina 

Texas  Instruments,  Inc. 

Texas  Power  ft  Light  Co. 

Texas,  State  of 

Therm,  Ina 

Thompson.  ].  Walter  Co. 

Tilley  Construction  ft  Engineers 

Todd  Pacific  Shipyards  Corp. 

Todd  Shipyards  Corp- 

Tracer  Aerospace  Austin.  Inc. 

Tracer,  Inc. 

Tracor  Marine,  Ina 
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Tracor  MBA 

Tradax  Petroleum  America,  Inc 

Trans  Worid  Airlines,  Inc. 

Transamerica  Airlines,  Inc. 

Transamerica  Delaval,  Inc. 

Treadwell  Corp. 

Trepte  Construction  Co. 

Tri-Ex  Tower  Corp 

Triad  Microsystems,  Inc. 

Triple  A  Madiine  Shop,  Inc. 

Turbo  Compressor  Technologies 

Turtle  Moimtain  Mfg.  Co. 

U  S  Oil  &  Renning  Co. 

U  T  L  Corp. 

Ultrasystems,  Inc. 

Unidynamics  Corp. 

Unified  Industries,  Inc. 

Union  Carbide  Corp. 

Union  Oil  Co.  of  California 

Uniroyal,  Inc. 

United  Airlines  Aircrew  Training 

United  Chem  Con  Corp. 

United  States  Lines,  Inc. 

United  Technologies  Corp. 

United  Technologs  Auto  Holdings 

United  Telecontrol  Elect,  Inc. 

Universal  Energy  Systems,  Inc. 

Universal  Hydraulics,  Inc. 

Universal  Maritime  Service 

University  of  California 

University  of  Dayton 

University  of  Illinois 

University  of  Maryland,  Inc. 

University  of  New  Mexico,  The 

University  of  Southern  California 

University  of  Texas  System 

Usibelli  Coal  Mine,  Inc. 

Utah  Power  &  Light  Co. 

Utah  State  University 

V  S  E  Corp. 

Valleydale  Packers.  Inc. 

Valmac  Industries,  Inc. 

Varian  Associates,  Inc. 

Varo,  Inc. 

Veda,  Inc. 

Verac,  Inc. 

Vessel  Charters,  Inc. 

Vickers,  Inc. 

Vitro  Corp. 

Voest  Alpine  Trading  USA  Corp. 

W  F  Industries 

Walters  E  &  Co.,  Inc. 

Wang  Laboratories,  Inc. 

Wardoco,  Inc. 

Washington,  University  of 

Watkins  Johnson  Co. 

Wedtech  Corp. 

Wellco  Enterprises,  Inc. 

West  Systems 

Western  Gear  Corp. 

Western  Research  Corp. 

Western  Trading  Co. 

Western  Union  International 

Western  Union  Telegraph  Co. 

Westinghouse  Electric  Corp. 

White  Engines,  Inc. 

Whittaker  Corp. 

Williams  International  Corp. 

Williams  Steel  Industries.  Inc. 

Wilson  Machine  Co. 

Winfield  Mfg.  Co.,  Inc. 

Wisconsin  Physicians  Service  Insurance 

Wolf,  L  Co. 

Woods  Hole  Oceanographic  Institute 

Woodward  Governor  Co. 

World  Airways,  Inc. 


Wyoming  Refining  Co. 

Xerox  Corp. 

Zantop  International  Airlines,  Inc. 

Zenith  Electronics  Corp. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  5, 1988. 
[FR  Doc.  86-24877  Filed  11-7-86;  8:45  amj 

BILUNQ  CODE  3610-01-11 


32  CFR  Part  231a  I 

[DoD  Instruction  1000.10] 

Procedures  Governing  Credit  Unions 
on  DoD  installations 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 


SUMMARY:  This  amendment  proposes  to 
modify  procedures  for  lease  of  land  to 
credit  unions  that  construct  buildings  on 
DoD  installations.  The  present 
§  231a.5(j)(3]  (51  FR  6535)  provides  that 
once  leases  expire  and  title  to  leasehold 
improvements  passes  to  the 
Government,  credfl  unions  that  meet  the 
membership  criterion  shall  be  accorded 
free  rent,  utilities  and  services.  This 
proposed  amendment  permits  DoD 
Components  to  negotiate  for  (1] 
extension  of  leases  prior  to  expiration 
and  (2)  credit  union  payment  of  rent, 
maintenance,  utilities  and  services  once 
title  to  leasehold  improvements  passes 
to  the  Government 
DATE:  Written  comments  must  be 
received  by  December  10, 1986. 
ADDRESS:  Directorate  for  Banking, 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  (Management  Systems],  The 
Pentagon,  Room  1A658,  Washington,  DC 
20301-1100. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Ronald  L.  Adolphi,  202-697-8281. 
SUPPLEMENTARY  IIFORMATION: 
List  of  Subjects  in  S2  CFR  Part  231a 
Credit  unions,  Defense  credit  unions. 

PART  231a— {AiMENDEO] 

Accordingly,  32  CFR  Part  231a  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  231a 
continues  to  read  as  follows: 

Authority:  10  U.S.C  136. 

2.  Section  231a.5p)  is  revised  to  read 
as  follows: 


led] 


§231a.5    [Amend 


(j)  Leases  of  Government  land. 
(1H2)  [Reserved] 
(3)  Subject  to  the  Secretarial 
determination  required  by  10  U.S.C. 


2667,  the  terms  of  an  existing  real  estate 
lease  may  be  extended,  prior  to  the 
expiration  of  the  lease,  at  fair  market 
rental  value.  In  consideration  for  this 
extension,  the  credit  union  shall  agree  to 
continue  maintaining  Uie  premises  and 
paying  for  utilities  and  services 
furnished  in  accordance  with  DoD 
Directive  4000.6. 

(4}  When,  under  the  terms  of  a  lease, 
title  to  improvements  passes  to  the 
Government,  and  the  credit  union 
expresses  an  interest  in  continued 
occupancy,  arrangements  shall  be  made 
by  lease  for  such  occupancy.  The  lease 
may  require  the  credit  uiuon  to  (1)  pay 
fair  market  rental  value  for  land 
imderlying  the  improvements  and  (2) 
maintain  the  premises  and  pay  for 
utilities  and  services  famished  in 
accordance  with  DoD  Directive  4000.6. 
*        *        •        •        « 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  5, 1986. 

[FR  Doc.  86-25336  Filed  11-7-86;  8:45  am] 
BILUNQ  COOE  M10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 


[A3-FRL-3098-6;  Docket  No.  AM022DE] 

Approval  and  Promulgation  of 
implementation  Plans;  Approval  of 
Revisions  to  ttie  Delaware  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency.  , 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  proposing  approval  of 
revisions  to  the  Delaware  Regulations 
Governing  the  Control  of  Air  Pollution, 
Regulation  No.  XXIV,  Control  of  Volatile 
Organic  Compound  Emissions,  Section  9 
Surface  Coating  Operations.  The 
headings  in  Table  I  and  1(a)  are 
amended  by  deleting  the  word  "yearly" 
from  "yearly  average."  Both  automobile 
assembly  plants,  Chrysler  CoriK)ration 
in  Newark  and  General  Motors 
Corporation  in  Wilmington,  will  be 
affected  by  this  revision.  In  addition, 
two  new  Reasonably  Available  Control 
Technology  (RACT)  standards  are 
proposed  for  the  zinc-rich  primer  and 
urethane  chip-resistant  primer.  These 
standards  of  4.0  and  4.$  lbs.  VOC/gallon 
less  water,  respectively,  will  pertain 
only  to  Chrysler  Corporation  in  Newark 
at  the  present  time. 
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The  Environmental  Protection  Agency 
is  reproposing  these  revisions  to  the 
Delaware  Regulations  Governing  the 
Control  of  Air  Pollution  because  the 
proposed  Federal  Register  notice  which 
was  pubUshed  on  July  17. 1986 
contained  several  errors.  EPA  is  now 
withdrawing  the  July  17, 1986  Federal 
Register  notice  and  republishing  the 
proposed  notice  in  its  entirety  today. 
DATE  Comments  must  be  submitted  on 
or  before  December  10, 1986. 
addresses:  Copies  of  these 
amendments  and  the  accompanying 
support  documents  are  available  for 
pubUc  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Air  Programs  Branch.  841  Chestnut 
Building,  Philadelphia.  PA  19107,  Attn: 
Esther  Steinbeig  (3AM11) 

Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
Air  Resources  Section.  89  iCings 
Hi^way,  P.O.  Box  1401,  Dover,  DE 
19901 

All  comments  on  the  proposed 
revision  submitted  within  30  days  of  this 
Notice  will  be  considered  and  should  be 
addressed  to  Mr.  David  L  Arnold.  Chief, 
DELMARVA/DC  Section  at  the  above 
Region  III  address.  Mease  reference  the 
EPA  docket  number  found  in  the 
heading  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cynthia  H.  Stahl.  (215)  597-9337,  at 
the  Region  III  address  above.  TTie 
commercial  and  FTS  mmibers  are  the 
same. 

SUPPLEMENTARY  INFORMATION:  On 
December  18, 1985,  the  State  of 
Delaware  submitted  a  request  to  amend 
Regulation  No.  XXIV.  Control  of  Volatile 
Organic  Compound  Emissions,  section  9, 
Surface  Coating  Operations.  This 
amendment  proposes  revisicms  to 
Tables  I  and  1(a)  by  deleting  the  word 
"yearly"  from  the  headings  "yearly 
average"  in  both  tables.  The  deletion  of 
"yearly"  removes  the  current  confusion 
associated  with  these  tables  since  the 
footnotes  to  these  tables  clearly  limit  the 


compliance  determination  for 
automobile  and  light  duty  truck  coatings 
to  the  arithmetic  average  of  all  colors  at 
any  time.  This  revision  will  affect  the 
two  automobile  assembly  plants  in 
Delaware,  Chrysler  Corporation  in 
Newark  and  General  Motors  in 
Wilmington.  The  use  of  averaging  only 
pertains  to  automobile  and  li^t  duty 
truck  coatings  as  footnoted  in  Tables  I 
and  I(a].  Automobile  and  light  duty 
truck  coatings  may  be  averaged  within  a 
category  but  not  across  categories.  Both 
EPA  and  Delaware  agree  that  all  other 
surface  coatings  in  these  tables  must 
comply  individually  with  the  applicable 
standard. 

In  addition,  two  new  standards  under 
enamel  coatings  in  Table  I  are  proposed. 
The  proposed  standard  for  zinc-rich 
primer  is  4.0  lbs.  VOC/gallon  less  water. 
The  proposed  standard  for  urethane 
chip-resistant  primer  is  4.5  lbs.  VOC/ 
gallon  less  water.  The  final  compliance 
date  for  both  standards  is  December  31, 
1985.  The  urethane  chip-resistant  primer 
is  defined  as  a  coating  baked  at  or 
below  250*  F  and  is  applied,  while  wet 
and  without  individual  bake  curing, 
after  the  primer  and  immediately  before 
the  topcoat.  Neither  of  these  coatings 
were  considered  at  the  time  of  the 
development  of  EPA's  Control 
Technology  Guidelines  (CTG)  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations.  EPA  has 
determined  that  these  standards  now 
represent  Reasonably  Available  Control 
Technology  (RACT)  for  these  two 
coatings,  llie  technical  support 
document  contains  detailed  information 
regarding  the  development  of  these 
RACT  standards.  The  increase  in  VOC 
emissions  allowed  by  these  RACT  limits 
are  not  expected  to  adversely  impact  the 
EPA  approved  demonstration  of 
attainment  for  Delaware.  These 
emissions  will  be  subtracted  from 
Delaware's  growth  allowance. 
Currently,  only  Chrysler  Corporation  in 
Newark  will  be  affected  by  the  adoption 
of  the  standards  for  zinc-rich  primer  and 
urethane  chip-resistant  primer.  The 
General  Motors  Wilmington  Plant  is  not 


using  a  zinc-rich  primer  at  this  time  and 
the  definition  of  the  urethane  chip- 
resistant  primer  here  restricts  the 
application  of  this  standard  to 
Clurysler's  current  type  of  operation. 
The  proposed  changes  will  affect 
Tables  I  and  1(a).  The  word  "YEARLY" 
is  deleted  fit>m  the  table  heading, 
"YEARLY  AVERAGE"  in  both  Tables  I 
and  1(a).  The  two  new  standards  for  zinc 
rich  primer  and  urethane  chip-resistant 
primer  are  added  under  the  enamel 
coatings  category  below  the  standard 
for  final  repair  primer.  A  footnote  (5) 
will  be  added  for  the  urethane  chip- 
resistant  primer  and  will  read: 

This  coating  is  baked  at  or  below  250*  F 
and  is  applied,  while  wet  and  without 
individual  bake  curing,  after  the  primer  and 
immediately  before  the  topcoat. 

Conclusion 

EPA's  decision  to  propose  approval  to 
delete  the  word  "yearly"  from  the 
headings  in  Tables  I  and  1(a)  and  adopt 
new  RACT  standards  for  zinc-rich 
primer  and  urethane  chip-resistant 
primer  is  based  on  a  determination  that 
these  revisions  are  consistent  with 
current  EPA  policy  and  that  they  comply 
with  the  Clean  Air  Act. 

The  public  is  invited  to  submit 
comments  to  the  EPA  Region  III  address 
above  on  whether  or  not  the  proposed 
revisions  should  be  approved. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  section  605(b),  the 
Regional  Administrator  has  certified 
that  the  proposed  revisions  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
48  FR  8709,  January  27, 1981. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 

Authority:  42  U.S.C.  7401-7642 
Dated:  October  9, 1986. 
James  M.  Self. 

Regional  Administrator. 

[FR  Doc.  86-25347  Filed  11-7-86;  8:45  am] 

BILUNQ  CODE  USO-SO-M 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  docunents  other  than  rules  or 
proposed  niles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  del'gations  of 
authority,  fHing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  International  Cooperation 
and  Development 

Agribuskiesa  Promotion  Council; 
Meeting 

Notice  is  hereby  given  that  the 
Committee  on  Transportation  and 
Infrasbnicture  of  USDA's  Agribusiness 
Promotion  Council,  advisory  group  to 
the  Secretary  of  Agriculture  on  matters 
pertaining  to  the  Caribbean  Basin,  will 
meet  on  November  18, 1986  from  5:00  to 
7:00  p.m.,  at  the  Hyatt  Regency  Hotel  in 
Miami,  Florida.  The  Committee  meeting 
will  be  held  in  conjunction  with  the 
Caribbean/Central  American  Action's 
(C/CAA)  10th  Anniversary  Miami 
Conference  on  the  Caribbean.  The 
agenda  will  consist  of  discussions 
regarding  transportation  difficulties  and 
concerns  as  they  relate  to  the  Caribbean 
Basin  and  Central  American  countries. 
The  status  of  the  recommendations 
made  at  January's  meeting  in 
Washington.  DC.  will  be  also  be 
addressed.  The  meeting  will  be  open  to 
the  public.  Written  statements  may  be 
submitted  to  Joan  S.  Wallace, 
Administrator.  USDA/OICD  Room 
3047— South  Building,  Washington,  DC 
20250-4300,  until  November  10, 1986. 
Richard  E.  Lyng, 
Secretary. 
November  4, 1986. 
(FR  Doc.  86-25391  Filed  11-7-86;  8:45  am] 

BtLLMM  COOE  3410-OP-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

ATBCB  Meeting 

AOENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

Acnow:  Notice  of  ATBCB  meeting. 


summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  lOiOO  to  12  noon,  on 
Wednesday,  November  19, 1986,  to  take 
place  in  Department  of  Transportation 
(DOT)  Conference  Room  2230,  400 
Seventh  Street,  SW.,  Washington,  DC. 

Items  on  the  Agenda 

FY  1986  Annual  Report  to  the 
President  and  Congress;  proposed 
preamble  and  MGRAD  provisions  for 
detectable  warnings;  and  proposed 
preamble  and  MGRAD  provisions  for 
leased  faciUties. 

date:  Wednesday,  November  19, 1986 — 
10:00-12  noon. 

ADDRESS:  Department  of  Transportation 
Conference  Room  2230, 400  Seventh 
Street,  SW.,  Washington,  DC. 

Committees  of  the  ATBCB  will  meet 
on  Monday  afternoon  and  all  day 
Tuesday,  Novr.-nber  17  and  18, 1986.  The 
Research  Conunittee  will  meet  in  DOT 
Conference  Room  8200.  All  other 
committees  will  meet  in  DOT 
Conference  Room  2230, 400  Seventh 
Street.  SW. 

FOR  FURTHER  INFORMATION  CONTACT. 

Larry  Allison,  Special  Assistant  for 

External  Affairs  (202)  245-1591  (voice  or 

TDD). 

Margarat  Milner, 

Executive  Director. 

[FR  Doc.  86-25323  Filed  11-7-68;  8:45  am] 
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Federal  Register 

Vol.  51.  No.  217 

Monday,  November  10,  1986 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  United  States  Travel  and 

Tourism  Administration 
Title:  Survey  of  International  Air 

Travelers 
Form  No.:  Agency:  N/A;  OMB:  0605- 

0007 
Type  of  request:  Revision  of  a  currently 

approved  collection 
Burden:  165,600  respondents;  24,840 

reporting  hours 
Needs  and  Uses:  This  survey  provides 

consumer  marketing  data  on 


international  travelers  to  and  frY)m  the 

United  States  which  allows  USTTA  to 

identify  and  analyze  specific  foreign 

fravel  markets. 
Affected  public;  Individuals 
Frequency:  On  occasion 
Respondent's  obligation:  Voluntary 
OMB  desk  officer  Sheri  Fox,  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235.  New  Executive  Office  Building, 
Washington,  DC  2050a 

Dated:  November  5, 1986. 
Ed  Michala, 

Departmental  Clearance  Officer,  Information 
Management  Division.  Office  of  Information 
Resources  Management 

[FR  Doc.  86-25379  Filed  11-7-86;  8:45  am] 

BILUNO  CODE  3S10-CW-M 


Agency  Forms  Under  Review  by  the 
Office  Of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency;  National  Oceanic  and 
Atmospheric  Administration 

Title:  National  Estuarioe  Reserve 
Research  System 

Form  No.:  Agency:  N/A;  OMB:  0648- 
0121 

Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  99  respondents:  12,567  reporting 
hours 

Needs  and  uses:  The  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
authorizes  the  Secretary  of  Commerce 
to  make  grants  to  coastal  states  to 
acquire,  develop,  or  operate  National 
Estuarine  Research  Reserves 
(previously  called  Estuarine 
Sanctuaries).  AppUcations  are 
required  for  the  National  Oceanic  and 
Atmospheric  Administration  to 
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determine  if  the  proposal  for  funding 
meets  the  standards  of  the  law. 
Affected  public:  States 
Frequency:  On  occasion:  quarterly; 

semiaimualiy;  and  annually 
Respondent's  obligation:  Required  to 

obtain  or  retain  a  benefit 
0MB  desk  officer  Sheri  Fox.  39&-3785 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Issuance  of  Certificates  to  U.S. 
Fishermen  bom  the  Republic  of 
Colombia 

Form  No.:  Agency:  N/A;  OMB:  064d- 
0142 

Type  of  request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  25  respondents;  8  reporting 
hours 

Needs  and  uses;  In  1972  the  U.S.  and  the 
Republic  of  Colombia  entered  into  a 
treaty  which  provides  certain  fishing 
rights  to  nationals  and  vessels  of  the 
U.S.  The  information  collected  from 
U.S.  fishermen  by  the  National  Marine 
Fisheries  Service  is  provided  to 
Colombia.  The  Colombian  government 
uses  the  information  to  issue 
certificates  to  fish  in  designated  areas 
of  the  Caribbean  Sea  under  their 
jurisdiction. 

Affected  pubUc:  Businesses  or  other  for 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  Armually 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  desk  officer  Sheri  Fox,  395-3785 
Copies  of  the  above  information 

collection  proposals  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer.  Edward  Michals,  (202)  377-4217, 

Department  of  Commerce.  Room  6622. 

14th  and  Constitution  Avenue,  NW„ 

Washington,  DC  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collections  should  be  sent  to 

Sheri  Fox,  OMB  Desk  Officer,  Room 

3235,  New  Executive  Office  Building, 

Washuigton,  DC  20503. 

Dated:  November  5, 1988. 
EdMichds. 

Departmental  Clearance  Officer.  Information 
Management  Division,  Office  of  Information 
Resources  Management 
[FR  Doc.  86-25380  FUed  11-7-86;  8:45  am] 
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and  seven  related  parties  have  been 
temporarily  denied  U.S.  export 
privileges.  This  temporary  denial  order 
of  February  1, 1965  was  issued  pursuant 
to  the  authority  of  i  388.19  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  368-399  (1986)). 

The  two  respondents  denied  U.S. 
export  privileges  by  the  temporary 
denial  order  are  the  following: 
Kurt  Behrens.  Elisabethbrunnen  5.  5442 

Mendig.  Federal  Republic  of  Germany 
Delta-Avia  Fluggerate  GmbH,  with 

addresses  at  Heliport.  D-5405 

Ochtendung.  Federal  Republic  of 

Germany 

and 

Flugplatz.  D-540e  Wiimingen.  Federal 
Republic  of  Germany 

The  seven  related  parties  who  are 
now  denied  U.S.  export  privileges  by 
this  temporary  denial  order  are  the 
following:* 
Arnold  A.  Semler.  Inc.,  11347  Vanowen 

Street.  North  Hollywood.  California 

91605 
Associated  Industries.  11347  Vanowen 

Street,  North  Hollywood,  California 

91605 

and 

6855  Tujunga  Avenue,  North  Hollywood. 
CaUfomia  91605 

Associated  Air  Services,  16700  Roscoe 
Boulevard.  Van  Nuys,  California  91406 

Arnold  A.  Semler,  12049  Iredell,  Studio 
City,  California  91804 

Ronald  R  Semler.  General  Manager. 
Associated  Industries,  6855  Tujunga 
Avenue,  North  Hollywood,  CaUfomia 
91605 

Monte  Barry  Semler,  Director. 
International  Mariceting.  Associated 
Industries.  6855  Tujunga  Avenue, 
North  Hollywood.  California  91605 

Spedition  Killewald  Expotrans  GmbH. 
Heidestrasse  16-22, 1000  Berlin  21. 
Federal  Republic  of  Germany 
The  U.S.  Department  of  Commerce 

has  moved  to  vacate  this  temporary 

denial  order.  Based  on  this  motion  and 

on  the  record  of  this  proceeding,  the 

motion  is  granted. 


[Docket  Nos.  5661-01;  5661-02] 

Kurt  Behrens;  Delta-Avia  Fhiggerate 
GmbH,  Respondenta;  Order  Vacating 
Temporary  Denial  Order 

By  Order  of  February  1, 1985,  50  F.R. 
5288  (February  7. 1985).  two  respondents 


■  The  temporaiy  denial  order  was  modified  for 
related  parties  on  two  oixasioiu.  Firtt  on  June  28, 
1985  it  wai  modified  to  delete  National  Helicopter 
Service  and  Engineering  Company  at  at  related 
party  (SO  F.R.  2«01,  July  a  1985).  Second,  on  August 
29, 1985  it  was  Bodifiad  to  provide  that  Arnold  A. 
Semler.  Inc..  Aaaodatad  Industriea,  Arnold  A. 
Semler.  Ronald  H.  Semler.  and  Monte  Barry  Semler 
were  denied  U.S.-export  privileges  only  as  to  U.S.- 
origin  helicopters,  helicopter  parts,  and  specially- 
designed  accessories  for  helicopters.  These  related 
parties  were  also  authorized  to  apply,  on  a  case-by- 
case  basis,  for  anthorizatioa  to  engage  in  export- 
related  transactions  involving  Hughes/Schweizer 
model  300C  helicopters,  300C  helicopter  parts,  and 
specially-designed  accessories  for  model  300C 
helicopters  (SO  F.R.  38128.  September  5, 1985). 


Accordingly,  it  is  hereby  ordered  that, 
effective  immediately,  die  temporary 
denial  order  of  February  1. 1985  is 
vacated. 

A  copy  of  the  instant  Order  shall  be 
served  on  each  of  the  above-named  two 
respondents  and  on  each  of  the  above- 
named  seven  related  parties,  and  shall 
be  pubUshed  in  the  Federal  Register. 

Dated:  November  5, 1986. 
Thomu  W.  Hoya. 
Administrative  Law  Judge. 
[FR  Doa  86-2535B  Filed  11-7-86;  6:45  am] 


Intemationai  Trade  Admhdstratlon 

[A-351-603] 

Final  Determination  Of  Sales  at  Ljess 
Than  Fair  Value;  Brass  Sheet  and  Strip 
FromBrazI 

AQENCV:  Import  Administration, 
Intemationai  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  We  have  determined  the 
brass  sheet  and  strip  from  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  and 
have  notified  the  U.S.  Intemationai 
Trade  Commission  (TTC)  of  our 
determination.  We  have  also  directed 
the  U.S.  Customs  Service  to  continue  to 
suspend  Uquidation  of  all  entries  of 
brass  sheet  and  strip  from  Brazil  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  pubUcation  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  for 
each  entry  in  an  amount  equal  to  the 
estimated  dumping  margins  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

EFFECnVE  DATC  November  la  1986. 

FOR  FURTHER  MFORMATMN  CONTACT: 

Jess  Bratton  or  Charles  Wilson,  Office  of 
Investigations,  Import  Administration, 
Intemationai  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 
377-3963  or  377-5288. 

SUPPLEMENTARY  information: 

Final  Detenninatioo 

We  have  determined  that  brass  sheet 
and  strip  from  Brazil  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act)  (19  U.S.C. 
1673d(a)).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  or  merchandise  to  the  United 
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States  by  the  sole  respondent  during  the 
period  of  investigation,  October  1, 1985 
through  March  31, 1986.  Comparisons 
were  based  on  United  States  price  and 
foreign  market  value,  furnished  by 
petitioners.  We  have  found  the  average 
margin  for  the  company  investigated  to 
be  40.62  percent,  ad  valorem. 

Caselfistory 

On  March  10, 1986,  we  received  a 
petition  in  proper  form  filed  by 
American  Brass,  Bridgeport  Brass 
Company,  Chase  Brass  and  Copper 
Company,  Hussey  Metals  Division,  the 
Miller  Company,  Olin  Corporation — 
Brass  Group,  and  Revere  Copper 
Products,  Inc.,  domestic  manufacturers 
of  brass  sheet  and  strip,  and  by  the 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union— Allied  Industrial  Workers  of 
America  (AFL-CIO),  Mechanic 
Educational  Society  of  America  (Local 
56),  and  United  Steelworkers  of  America 
(AFL/CIO-CLC).  The  petition  was  fUed 
on  behalf  of  the  U.S.  industry  that  casts, 
rolls,  and  finishes  brass  sheet  and  strip. 
In  compliance  with  the  filing 
requirements  of  9  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  firom  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  and  that  these  imports  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  March  31, 1966  (51  FR 
11774,  April  7, 1986),  and  notified  the 
ITC  of  our  action.  On  April  24, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
brass  sheet  and  strip  from  Brazil 
materially  injure  a  U.S.  industry  (USITC 
Pub.  No.  1837). 

On  April  18, 1986,  we  presented  an 
antidumping  duty  questionnaire  to. 
Eluma  Corporation  (Eliuna),  which 
accounts  for  virtually  all  exports  of  the 
subject  merchandise  to  the  United 
States.  We  requested  a  response  in  30 
days.  On  May  19, 1986,  at  the  request  of 
Eluma,  we  granted  a  14-day  extension  of 
the  due  date  for  the  questionnaire 
response.  We  received  a  response  on 
June  5.  On  Jime  26,  we  requested 
additioncd  information  from  Eluma.  We 
received  supplemental  responses  on  July 
10,  August  4,  and  August  15, 1986. 

On  August  18, 1986,  we  made  an 
affirmative  preliminary  determination 
(August  22, 1986,  51  FR  30092). 


On  September  11, 1986,  Eluma 
requested  that  the  final  determination 
be  postponed  until  135  days  after  the 
preliminary  determination  and  that 
verification  of  the  questionnaire 
response  also  be  postponed.  On  October 
3, 1986,  counsel  for  Eluma  wrote  to 
notify  us  that  Eluma  was  not  prepared 
to  participate  in  a  verification  of  its 
response  and  was.  therefore, 
withdrawing  its  request  for  a 
postponement  of  Uie  final  determination. 

As  required  by  the  Act,  we  afforded 
interested  parties  an  opportimity  to 
submit  oral  and  written  conunents.  No 
request  for  a  hearing  was  made. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  brass  sheet  and  strip, 
other  than  leaded  brass  and  tin  brass 
sheet  and  strip,  currently  provided  for 
under  the  Tariff  Schedules  of  the  United 
States  Annotated,  (TSUSAj  item 
numbers  612.3960. 612.3982,  and 
612.3986. 

The  chemical  composition  of  the 
products  under  investigation  is  currently 
defined  in  the  Copper  Development 
Association  (C.D.A.)  200  series  or  the 
Unified  Numbering  System  (U.N.S.) 
C20000  series.  Products  whose  chemical 
composition  are  defined  by  other  C.D.A. 
or  U.N.S.  series  are  not  covered  by  this 
investigation. 

Fair  Value  Compaiison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value. 
we  compared  the  United  States  price, 
based  on  the  best  information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available 
as  required  by  section  776(b)  of  the  Act, 
because  we  did  not  receive  a  verifiable 
response. 

United  States  Price. 

We  calculated  the  purchase  price  of 
brass  and  strip  on  the  basis  of  the  best 
information  available  which  is  the  ex- 
factory  prices  provided  by  petitioners. 
These  prices  were  based  on  actual  sales 
or  offers  made  by  a  Brazilian  producer 
and  on  monthly  average  unit  values 
derived  from  the  Bureau  of  Census 
import  statistics.  Petitioners  arrived  at 
ex-factory  prices  by  deducting,  where 
appropriate,  estimated  charges  for 
ocean  freight,  insurance,  and  U.S.  inland 
freight.  I 

Foreign  Market  Value 

We  calculated  the  foreign  market 
value  of  brass  sheet  and  strip  on  the 
basis  of  the  best  information  available 
which  is  the  ex-factory  prices  furnished 


by  petitioners.  These  prices  were  based 
on  a  BraziUan  producer's  ex-factory 
prices  in  the  home  market.  After  having 
reviewed  the  petition,  we  determined 
that  it  contained  sufficient  ii^onnation 
on  which  to  make  a  circimistance  of  sale 
adjustment  for  credit  expenses. 
Accordingly,  we  made  an  adjustment  for 
difference  in  circumstance  of  sales  for 
credit  expenses  pursuant  to  9  353.15  of 
our  regulations. 


Verification 

Respondent  did  not  permit  the 
verification  of  its  response  as  required 
by  section  776(a)  of  the  Act. 

Petitioners'  Comments 

Comment  No.  1:  Petitioners  argue  that, 
in  the  absence  of  a  verifiable  response, 
the  final  determination  in  this  case  must 
be  based  upon  the  best  information 
otherwise  available.  The  petitioners 
recommend  that  the  data  contained  in 
their  petition  be  used  for  this  purpose, 
as  was  done  in  the  prdiminary 
determination,  and  that  the  preliminary 
rate  of  42.25  percent  b«  adopted  as  the 
final  weighted-average  margin  of 
dumping  as  well. 

DOC  Response:  We  agree  that  the 
data  contained  in  the  petition  should  be 
used  as  the  best  information  available. 
A  review  of  the  petition,  however, 
reveals  that  it  contams  sufficient 
information  on  which  to  make  a 
circumstance  of  sale  adjustment.  (See 
"Foreign  Market  Value"  section  of  this 
notice.) 

Comment  No.  2:  Petitioners  argue  that 
the  Department  erred  when,  after  the 
preliminary  determination,  it  directed 
the  United  States  Customs  Service  to 
reduce  the  bond  requirement  for 
antidumping  duties  by  the  amount  of  the 
de  minimis  export  subsidy  preliminarily 
found  in  the  companion  countervailing 
duty  investigation  of  brass  sheet  and 
strip  from  Brazil  since  there  was  no 
bonding  requirement  for  the  export 
subsidy  in  that  case.  Petitioners  request 
that  this  error  be  rectified  and  not  be 
repeated  after  the  final  determination. 

DOC  Position:  The  export  subsidy 
found  in  the  final  determination  of  the 
countervailing  duty  investigation  of 
brass  sheet  and  strip  from  Brazil,  issued 
concurrentiy  herewith,  is  not  de 
minimis.  Therefore,  we  must  direct  the 
United  States  Customs  Service  to  reduce 
the  bond  requirement  for  antidumping 
duties  by  this  amount.  (See  the 
"Suspension  of  Liquidation"  section  of 
this  notice.) 

Suspension  of  Liquidation 

In  accordance  with  section  735(d)  of 
the  Act,  we  are  directing  the  U.S. 
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Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  brass  sheet 
and  strip  from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  United  States  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  on  all  such  entries 
equal  to  the  estimated  weighted-average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  was  40.62  percent  of  the 
entered  value  of  the  merchandise.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n]o 
product  shall  be  subject  to  both 
antidtmfiping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  TTiis 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  In  the  final  countervailing 
duty  determination  on  brass  sheet  and 
strip  from  Brazil,  issued  concun«ndy 
herewith,  we  have  found  export 
subsidies.  Since  dumping  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount.  Thus,  the  amount 
of  the  export  subsidies  will  be 
subtracted  for  deposit  or  bonding 
purposes  from  the  dumping  margins. 

ITC  Notification 

In  accordance  with  section  735(d]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such  information 
either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten  to 
injury  to,  a  U.S.  industry  within  45  days 
of  the  publication  of  this  notice.  If  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist 
this  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping  duty 
order  directing  Customs  officers  to 


assess  an  antidumping  duty  on  brass 
sheet  and  strip  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  being  pubhshed 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
Paul  Fraedenberg. 

Assistant  Secretary  for  Trade  Administration. 
November  3, 1988. 

[FR  Doc.  86-25386  Filed  11-7-86;  8:45  am] 
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[A-S80-603] 

Final  Detennination  of  Sales  at  Less 
Than  Fair  Value;  Brass  Sheet  and  Strip 
From  the  Repul)lic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  have  determined  that 
brass  sheet  and  strip  from  the  RepubUc 
of  Korea  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  and  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  also 
directed  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  brass  sheet  and  strip  from  the 
Republic  of  Korea  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  euid  to  require 
a  cash  deposit  or  bond  for  each  ent^^  in 
an  amount  equal  to  the  estimated 
dumping  margins  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

EFFECTIVE  DATE:  November  10, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

John  ].  Kenkel  or  John  Brinkmann,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone  (202) 
377-5404  or  377-3965. 

SUPPLEMENTARY  INFORMATION: 

Final  Detennination 

We  have  determined  that  brass  sheet 
and  strip  fi^m  the  Republic  of  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735(d)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act]  (19 
U.S.C.  1673b).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 


by  the  sole  respondent  during  the  period 
of  investigation,  October  1, 1985  through 
March  31, 1986.  Comparisons  were 
based  on  United  States  price  and  foreign 
market  value,  based  on  home  market 
prices.  We  have  found  the  weighted- 
average  margin  for  the  company 
investigated  to  be  7.17  percent  ad 
valorem. 

Case  History 

On  March  la  1986,  we  received  a 
petition  in  proper  form  filed  by 
American  Brass,  Bridgeport  Brass 
Company,  Chase  Brass  and  Copper 
Company,  Hussey  Metals  Division,  the 
Miller  Compcmy,  Olin  Corporation — 
Brass  Group,  and  Revere  Copper 
Products,  Inc.,  domestic  manufactures  of 
brass  sheet  and  strip,  and  by  the 
International  Union — ^Allied  Industrial 
Workers  of  America  (AFL-CIO), 
Mechanics  Educational  Society  of 
America  (Local  56),  and  United 
Steelworicers  of  America  (AFL/CIO- 
CLC).  The  petition  was  filed  on  behalf  of 
the  U.S.  industry  that  casts,  rolls,  and 
finishes  brass  sheet  and  strip.  In 
compliance  with  the  filing  requirements 
of  S  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  tiie  petition  alleged  that 
imports  of  the  subject  merchandise  from 
the  Republic  of  Korea  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

We  determined  that  the  petition 
contained  sufficient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  March  31, 1986  (51  FR 
11775,  April  7, 1986],  and  notified  the 
ITC  of  our  action.  On  April  24, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
brass  sheet  and  strip  from  the  Republic 
of  Korea  materially  injure  a  U.S. 
industry  (USITC  Pub.  No.  1837). 

On  April  18, 1986,  we  presented  an 
antidumping  duty  questionnaire  to 
Poongsan  Metal  Corporation  (PMC), 
which  accounts  for  at  least  60  percent  of 
exports  of  the  subject  merchandise  to 
the  United  States.  We  requested  a 
response  in  30  days.  On  May  19. 1986,  at 
the  request  of  PMC,  we  granted  an 
extension  of  the  due  date  for  the 
questionnaire  response  until  June  9, 
1986.  We  received  a  response  on  June  9. 
On  July  1, 1986.  we  requested  additional 
information  from  PMC.  We  received 
supplemental  information  on  July  14. 
1986. 
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On  August  18, 1980,  we  made  an 
affirmative  preliminary  determination 
(August  22, 1986.  51  FR  30086). 

As  required  by  the  Act.  we  afforded 
interested  parties  an  opportimity  to 
submit  oral  and  written  comments.  None 
of  the  parties  requested  a  hearing. 
However,  they  did  submit  written  briefs 
addressing  the  issues  in  this 
investigation. 

Scope  uf  Investigation 

The  products  covered  by  this 
investigation  are  brass  sheet  and  strip, 
other  than  leaded  brass  and  tin  brass 
sheet  and  strip,  currently  provided  for 
under  the  Tariff  Schedules  of  the  United 
States  Annotated,  (TSUSA)  item 
numbers  612.3960.  612.3982,  and 
612.3986. 

The  chemical  composition  of  the 
products  under  investigation  is  currently 
deHned  in  the  Copper  Development 
Association  (CD. A.)  200  series  or  the 
Unified  Numbering  System  (U.N.S.) 
C20000  series.  Products  whose  chemical 
composition  are  defined  by  other  C.D.A. 
or  U.N.S.  series  are  not  covered  by  this 
investigation. 

Fair  Value  Comparison 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States 
purchase  price  with  the  foreign  market 
value,  based  on  home  market  prices. 

For  this  merchandise,  there  are  two 
types  of  sales:  tolled  and  non-tolled.  In 
tolled  sales,  the  brass  mill's  customer 
provides  the  mill  with  the  copper  and/or 
zinc,  or  scrap,  purchased  from  another 
source,  which  the  mill  converts  into 
brass  sheet  or  strip.  The  mill  charges  its 
customer  only  for  the  value  of  the 
conversion.  In  non-tolled  sales,  the 
brass  mill  produces  brass  sheet  and 
strip  from  its  own  stocks  of  copper  and 
zinc. 

We  have  decided  that  the  most 
accurate  comparison  is,  when  possible, 
to  compare  tolled  sales  to  tolled  sales 
and  non-tolled  sales  to  non-tolled  sales. 
This  type  of  "apples-to-apples" 
comparison  achieves  the  most  accurate 
results.  If  we  were  to  compare  the  prices 
of  tolled  to  non-tolled "salfes,  extensive 
adjustments  would  have  to  be  made.  For 
example,  if  the  U.S.  transaction  is  a  non- 
tolled  sale,  we  would  have  to  adjust 
home  market  prices  for  tolled  sales  so 
that  they  would  reflect  in  addition  the 
cost  of  the  metal  inputs.  In  the  opposite 
situation,  home  market  prices  for  non- 
tolled  sales  would  somehow  have  to  be 
adjusted  downward. 

These  adjustments  would  present  a 
serious  administrative  burden  and  raise 
methodological  issues.  Moreover,  the 


tolling  charge  appears  to  be  directly 
dependent  on  the  quality  of  the  metal 
inputs.  Thus,  to  make  the  adjustment 
would  require  us  to  examine  each 
transaction  to  determine  the  quahty  of 
the  inputs.  On  methodological  grounds, 
such  adjustmentB  raise  the  issue  of  how 
to  allocate  profit  between  the  material 
inputs  and  processing  activities  when 
adding  or  subtracting  material  costs. 

Accordingly,  since  there  were  no 
tolled  sales  in  the  United  States,  we  did 
not  ask  the  respondent  to  provide 
information  on  home  market  tolled 
sales.  Therefore,  we  compared  prices  of 
non-tolled  sales  in  the  United  States  to 
non-tolled  sales  in  the  home  market. 

United  States  Pike 

As  provided  for  in  section  772(b)  of 
the  Act,  we  used  the  purchase  price  of 
the  subject  merchandise  to  represent  the 
United  States  price,  since  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  inportation  into  the 
United  States.  We  calculated  the 
purchase  price  based  on  the  c.i.f., 
packed  price  to  unrelated  purchasers  in 
the  United  States. 

We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  insurance,  brokerage  in  the 
Republic  of  Korea  and  the  United  States, 
ocean  freight,  marine  insurance,  bank 
charges,  and  U.S.  inland  freight.  We 
added  duty  drawback  to  the  United 
States  price. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  c.  &  f.  packed  home 
market  prices.  We  made  deductions, 
where  appropriate,  for  inland  freight. 
VVe  made  adjustments  for  differences  in 
circumstances  of  sale  for  credit 
expenses,  advertising  and  warranty 
costs  pursuant  to  §  353.15  of  our 
regulations.  We  subtracted  home 
packing  cost  and  added  U.S.  packing 
cost. 

We  established  separate  categories  of 
"such  or  similar"  merchandise,  pursuant 
to  section  771(16KC)  of  the  Act,  on  the 
basis  of  form  of  material  (sheets  or 
strips).  In  order  to  select  the  most 
similar  products  within  a  "such  or 
similar"  category,  we  grouped  the 
merchandise  on  the  basis  of  grade 
(chemical  composition),  dimensions,  and 
special  finishes.  We  also  compared 
merchandise  that  is  sold  to  the  United 
States  in  coil  form  with  the  merchandise 
that  is  sold  in  the  home  market  in  coil 
form.  Similarily,  we  compared  U.S.  sales 
of  cut-to-length  merchandise  with  home 
market  sales  of  cot-to-length 
merchandise. 


Where  there  were  no  identical 
products  in  the  home  market  with  which 
to  compare  products  to  the  United 
States,  we  made  adjustments  to  similar 
merchandise  to  account  for  differences 
in  the  physical  characteristics  of  the 
merchandise,  in  accordance  with  section 
773(a)(4)(C)  of  the  Act.  These 
adjustments  were  based  on  differences 
in  the  costs  of  materials,  direct  labor 
and  directly  related  factory  overhead. 

Certain  claims  were  disallowed  in 
calculating  foreign  market  value.  PMC 
claimed  an  adjustment  in  the  home 
market  for  a  handling  fee  paid  to  a 
related  company.  Because  of  their 
relationship,  we  consider  the  claimed 
expenses  to  be  indirect  selling  expenses 
of  PMC  and  we  did  not  adjust  for  it. 

The  petitioners  requested  that  we 
made  an  adjustment  for  U.S. 
warehousing  expenses.  We  found  that 
these  expenses  were  indirect  in  nature 
and,  accordingly,  we  did  not  make  an 
adjustment. 

Currency  ConversioQ 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
Korean  won  to  U.S.  dollars  in 
accordance  with  §  353.56(a)  of  our 
regulations,  using  the  certified  daily 
exchange  rates  furnished  by  the  Federal 
Reserve  Bank  of  New  York. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information 
provided  by  the  respondent,  using 
standard  verification  procedures, 
including  examination  of  accounting 
records  and  original  source  documents 
containing  relevant  information  on 
selected  sales. 

Petitioners'  Comments 

Comment  #7;  Petitioners  contend  that 
the  Department  should  have  requested 
information  from  the  other  Korean 
producer  of  brass  sheet  and  strip.  Also, 
the  Department  should  have  included  all 
of  Poongsan's  U.S.  saies  transactions  in 
its  analysis.  The  Department  cannot 
justify  sampling  the  U.S.  sales 
fransactions  in  this  investigation  in  light 
of  the  requirements  of  section  620  of  the 
Trade  and  Tariff  Act  of  1984. 

DOC  Response:  We  disagree.  There  is 
no  requirement  that  the  Department 
examine  all  relevant  exporters  or  sales. 
The  Department's  regulations  merely 
require  that  we  examine  at  least  60 
percent  of  the  imports  in  question,  19 
CFR  353.38,  and  we  have  done  so  in  this 
proceeding.  In  this  investigation, 
Poongsan  represented  over  97  percent  of 
all  imports  of  brass  sheet  and  strip. 
Thus,  there  is  no  need  to  examine  all  the 
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exporters.  Secondly,  we  do  not  view 
allowing  the  respondent  not  to  report 
exporter's  sales  price  and  other  small 
sales  for  certain  alloys  as  sampling.  We 
disregarded  these  sales  for  reasons  of 
administrative  convenience,  having 
concluded  that  these  few  sales  would 
not  add  to  the  accuracy  of  our  analysis. 

Comment  #2;  Alloy  85/15  (85  percent 
copper  and  15  percent  zinc)  sold  in  the 
United  States  is  not  sold  in  the  home 
market.  The  Department  should,  for 
comparison  purposes,  use  the  90/10 
alloy  in  the  home  market  which  is  most 
like,  in  terms  of  alloy  content  and  from  a 
technical  standpoint,  the  product  sold  in 
the  United  States,  instead  of  alloy  70/30 
which  was  used  in  the  preliminary 
determination. 

DOC  Response:  We  disagree.  In 
accordance  with  the  statute,  we  have 
decided  that  alloy  70/30  is  "similar" 
merchandise  to  alloy  85/15.  The  content 
of  zinc  and  copper  in  the  alloys  is  not 
determinative  by  itself  of  whether  one 
alloy  is  more  similar  to  another.  Also, 
90/10  alloy  produced  by  Poongsan  is  not 
more  like  85/15  than  70/30  from  a 
technical  standpoint.  Rather,  70/30  and 
90/10  produced  by  Poongsan  are  equally 
similar  to  85/15  from  a  technical 
standpoint. 

Moreover,  Poongsan's  production  runs 
for  85/15  are  closer  in  size  to  those  of 
70/30  than  to  90/10.  The  larger 
production  runs  of  the  70/30  are  more 
appropriate  than  smaller  runs  of  90/10, 
which  would  show  higher  costs  in  part 
because  of  the  small  size  of  the  runs 
rather  than  solely  because  of  the 
differences  in  the  physical 
characteristics  of  the  merchandise  itself. 

Comment  #3:  The  respondent's  gauge 
groupings  are  too  broad  and  do  not 
accurately  reflect  the  physical 
differences  in  merchandise  or  the 
manufacturing  costs  associated  with 
producing  the  merchandise.  Therefore, 
petitioners  urge  the  Department  to  use 
petitioners'  gauge  cost  data  as  the  best 
information  available. 

DOC  Response:  We  disagree.  The 
overwhelming  majority  of  sales  by 
Poongsan  are  of  the  smaller  gauge 
groupings.  These  smaller  gauge 
groupings,  as  delineated  by  Poongsan, 
are  comparable  to  those  suggested  by 
the  petitioners.  The  larger  gauges 
represent  few  sales  by  Poongsan; 
moreover,  Poongsan's  gauge  groupings 
appear  to  reflect  accurately  the  costs 
and  associated  physical  differences  of 
the  merchandise. 

Comment  #4;  The  Department  should 
not  allow  Poongsan's  duty  drawback 
claim  since  it  has  failed  to  demonstrate 
that  the  amount  of  the  duty  drawback 
refund  is  tied  directly  to  payment  of 
import  duties  on  inputs  contained  in  the 


merchandise.  In  addition,  Poongsan  has 
failed  to  show  that  it  used  only  imported 
dutiable  inputs.  Finally,  Poongsan  has 
not  accounted  for  wastage  and 
domestically-Bourced  scrap  in  the 
production  process  in  calculating  its 
claim. 

DOC  Response:  We  disagree. 
Poongsan  established  a  sufficient  link 
between  the  import  duties  paid  and  the 
refund  granted.  Huff  Corp.  v.  United 
States  632  F.  Supp.  50  (C.I.T.,  1986).  We 
thoroughly  veritied  Poongsan's  duty 
drawback  claim  and  found  no 
discrepancies.  No  domestic  scrap  is 
used  in  the  manufacture  of  the 
product — only  imported  dutiable  inputs 
are  utilized.  Wastage  is  provided  for  in 
the  computation  of  duty  drawback. 
Therefore,  we  used  Poongsan's  figure  in 
our  analysis. 

Comment  #5;  Poongsan's  claimed 
physical  difference  in  merchandise 
adjustment  for  material  costs  may  not 
be  net  of  all  duties.  If  not.  then  they 
should  be  deducted  before  making  any 
comparisons. 

DOC  Response:  We  disagree.  At 
veriHcation  we  found  that  Poongsan's 
journals,  invoices  and  records  detailed 
the  costs  of  the  materials  exclusive  of 
duties.  In  accordance  with  our  practice, 
we  added  the  Korean  import  duty  into 
the  cost  of  the  product  before 
calculating  the  proper  adjustment  for 
physical  differences  in  the  merchandise. 

Comment  #0.  The  Department  should 
deny  Poongsan's  home  market  warranty 
expense  claim  because  it  could  not 
substantiate  the  fabrication  costs 
associated  with  remaking  returned 
merchandise. 

DOC  Response:  We  disagree. 
However,  since  we  could  not  directly 
verify  the  fabrication  expense 
associated  with  warranty  costs,  we  have 
used  the  best  information  available 
instead.  We  subtracted  materials  cost, 
which  was  verified,  and  our  statutory 
minimum  10  percent  for  selling,  general 
and  adminisfrative  expenses  and  eight 
percent  for  profit.  We  considered  the 
remainder  as  the  fabrication  cost  and 
used  it  in  our  calculation  of  the  home 
market  warranty  costs. 

Comment  #7.-  The  Department  should 
reject  Poongsan's  home  market 
advertising  expense  claim  to  the  extent 
that  it  is  based  on  advertising  of  a 
general  nature. 

DOC  Response:  We  disagree.  An 
exception  to  the  "directiy  related" 
requirement  exists  for  advertising 
expenditures.  Advertising  expenses 
which  are  deductible  frt>m  foreign 
market  value  may  be  of  a  fixed  or 
variable  natiu^  and  may  be  institutional 
in  nature  or  tied  to  the  specific  product, 
but  they  must  be  expenses  which  are 


undertaken  on  behalf  of  the  ultimate 
customer.  We  verified  that  certain 
advertising  expenses  met  these  criteria. 
Therefore,  we  have  allowed  those 
expenses. 

Comment  #S;  The  Department  should 
make  a  circumstance  of  sale  adjustment 
for  U.S.  warehousing  expenses  on  a 
sale-by-sale  basis  instead  of  averaging 
the  costs  over  all  sales. 

DOC  Response:  We  disagree.  The 
warehousing  of  merchandise  was  not 
done  under  contractual  obUgation  to  the 
purchasers  but  merely  to  position  the 
merchandise  for  immediate  delivery  into 
the  U.S.  market.  Therefore,  we  do  not 
consider  it  to  be  a  direct  selling  expense 
and  have  not  made  any  adjustment  for 
it. 

Comment  #ft-  Petitioners  believe  that 
all  U.S.  inland  freight  charges  may  not 
be  included  in  the  data  submitted  by 
Poongsan.  Specifically,  they  question 
whether  inland  freight  charges  from  the 
U.S.  port  to  the  warehouse  and  from  the 
warehouse  to  the  customer  have  been 
included.  If  not  the  Department  should 
use  the  best  information  available  in 
calculating  this  adjustment. 

DOC  Response:  We  verified  that  all 
U.S.  inland  fi*eight  charges  are  included 
in  the  response.  In  a  number  of 
instances,  U.S.  inland  freight  is  included 
in  the  ocean  fi«ight  charge. 

Comment  *10:  In  calculating  the 
credit  expense  on  U.S.  sales,  the 
Department  should  use  Poongsan's 
interest  rate  in  Korea,  not  the  rate 
obtained  by  Pan  Metal  in  the  United 
States,  and  that  rate  should  only  cover 
the  period  of  investigation.  Since 
Poongsan  appears  to  be  financing  these 
sales,  its  interest  rate  is  the  appropriate 
one  to  use. 

DOC  Response:  We  agree.  When 
making  comparisons  based  on  purchase 
price,  it  is  generally  our  policy  to  use  the 
home  market  interest  rate  to  compute 
the  U.S.  credit  expense  and  then  only  for 
the  period  of  investigation. 

Comment  #11:  The  Department 
should  be  certain  that  all  short-term 
loans  in  the  home  market  are  included 
in  the  home  market  interest  rate, 
especially  any  loans  denominated  in 
U.S.  dollars. 

DOC  Response:  The  average  short- 
term  interest  rate  used  by  the 
Department  in  its  calculations  included 
all  of  Poongsan's  short-term  debt  that 
was  outstanding  during  the  period  of 
investigation. 

Comment  #12:  Poongsan's  average 
turnover  ratio  of  accounts  receivable 
should  be  based  only  on  the  products 
under  investigation  and  should  not 
include  other  items,  particularly  if  they 
enjoyed  a  longer  payment  period. 
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DOC  Response:  The  avenge  turnover 
ratio  may  include  some  products  other 
than  brass  sheet  and  strip.  However, 
given  the  manner  in  whidi  payment 
records  were  maintained,  there  was  no 
way  of  determining  die  payment  periods 
attributable  to  individual  products  nor 
was  there  any  way  to  exclude  payment 
records  relating  to  products  other  than 
brass  sheet  and  strip. 

Comment  No.  13:  The  Department 
should  adjust  downward  the  age  of 
Poongsan's  accounts  receivable  to 
account  for  the  average  time  between 
reciept  of  payment  and  payment  of 
taxes. 

DOC  Response:  We  agree.  This  is  the 
methodology  used  by  the  respondent 
and  we  accepted  it. 

Comment  No.  14:  The  Department 
should  deny  the  commission  paid  by 
Poongsan  to  a  related  company  to  cover 
its  expenses  for  document  handling 
charges  because  it  is  merely  an 
intracompany  transfer  of  fimds.  If  the 
Department  does  allow  it,  then  it  should 
be  offset  by  U.S.  indirect  selling 
expenses  in  accordance  with  %  353.15(c) 
of  the  Commerce  regulations. 

DOC  Response:  We  agree.  Hie 
Department  generally  has  not  permitted 
circumstance  of  sale  adjustments  for 
such  things  as  handling  fees  paid  to 
related  parties.  The  Department 
generally  permits  adjustments  for 
commissions  directly  related  to  speciRc 
sales  only  when  the  sales  are  made  at 
arm's-length  and  deemed  to  be  a  direct 
selling  expense.  In  this  situation,  we 
found  that  this  was  neither  an  arm's 
length  transaction  nor  a  direct  selling 
expense. 

Comment  No.  15:  The  Department 
should  deduct  the  fee  paid  by  Poongsan 
for  its  export  licenses  from  the  U.S. 
sales  price. 

DOC  Response:  We  disagree. 
Poongsan  did  not  pay  any  fee  for  its 
export  licenses. 

Comment  No.  16:  Poongsan,  in  its 
revised  computer  printout,  has  failed  to 
include  document  handling  charges  paid 
to  U.S.  banks.  The  Department  should 
include  these  charges  in  its  analysis. 

DOC  Response:  We  disagree. 
Poongsan  provided  all  data  concerning 
bank  charges  and  we  included  them  in 
our  analysis. 

Comment  No.  17:  Poongsan  has  failed 
on  a  number  of  U.S.  sales  to  provide 
brokerage  charges  and  to  submit  full 
U.S.  inland  freight  expenses.  If  this 
information  is  not  provided,  the 
Department  should  use  the  best 
information  available. 

DOC  Response:  We  disagree. 
Poongsan  has  reported  and  we  have 
vended  all  data. 


Respondent's  Camments 

Comment  No.  1:  Korean  won  is  the 
appropriate  currency  for  reporting  home 
market  sales  to  original  equipment 
manufacturers  because  PMC  actually 
received  won.  To  the  extent  these 
values  are  denominated  in  U.S.  dollars, 
it  is  solely  for  the  administrative 
convenience  of  die  purchasers. 

DOC  Response:  We  disagree.  The 
documentation  reviewed  at  veriBcation 
clearly  shows  that  the  sales  in  question 
were  made  in  U.8.  dollars.  Merely 
because  Poongsan  chose  to  convert  the 
dollars  to  won  does  not  alter  this  fact. 

Comment  No.  2:  Home  market 
warranty  costs  are  properly  calculated 
and  should  be  used  by  the  Department 
in  its  analysis.  Tlie  Department  should 
deduct  the  fabrication  cost  and  selling, 
general  and  administrative  expenses  as 
the  warranty  coat. 

DOC  Response:  We  disagree.  We 
have  allowed  a  home  market  warranty 
expense  but  in  the  absence  of  verified 
data,  we  have  subtracted  from  the 
selling  price  of  the  brass  sheet  and  strip 
the  statutory  minimum  10  percent 
selling,  general  and  administrative 
expense  and  eight  percent  profit  in 
addition  to  the  actual  material  cost  to 
arrive  at  a  figure  for  fabrication 
expense. 

Comment  No.  3:  The  Department's 
verification  report  states  the  incorrect 
U.S.  interest  rate.  Respondent  contends 
that  a  slightly  lower  rate,  as  shown  in 
the  verification  exhibits,  was  the 
number  actually  verified  and  should  be 
used.  Also,  the  interest  rate  should  not 
be  calculated  solely  for  the  period  of 
investigation  but  should  include  the 
later  period  in  which  payments  by  U.S. 
cutomers  were  made. 

DOC  Response:  The  Department  has 
not  used  the  U.S.  interest  expense  of  Pan 
Metal.  Rather,  we  have  followed  our 
normal  practice  in  purchase  price 
situations  and  used  Poongsan's  average 
home  market  interest  expense  for  short- 
term  loans  outstanding  during  the  period 
of  investigation. 

Comment  No.  4:  The  Department 
correctly  used  alloy  70/30  sold  in  the 
home  market  as  die  basis  for  difference 
in  merchandise  adjustments  regarding 
U.S.  sales  of  alloy  85/15.  Petitioners 
wrongly  assert  that  the  annealing 
processes  of  70/30  and  90/10  are 
different,  when,  in  fact,  they  are  the 
same.  The  only  manufacturing 
difference  between  70/30  and  90/10  is  in 
the  relative  contmit  of  copper  and  zinc. 
One  is  not  different  than  the  other  from 
a  technical  standpoint.  In  addition,  the 
costs  for  90/10  are  distorted  by  the  very 
small  volume  produced  and  short 
production  runs,  whereas  the  production 


runs  of  70/30  and  85/15  are  more  similar 
and  less  distortive. 

DOC  Response:  We  agree.  See  our 
response  to  Petitioners'  Comment  No.  2. 

Comment  No.  5:  Subsequent  to 
verification,  respondent  has  discovered 
that  one  U.S.  transaction  was 
incorrectly  included  in  the  sales  list. 
Respondent  contends  that  the  size  of 
this  item  does  not  fall  within  the  scope 
of  investigation  and.  therefore,  should 
not  be  included  in  the  Department's 
calculations. 

DOC  Response:  We  disagree.  We 
have  included  it  in  our  calculations 
because  it  does  fall  within  the  scope  of 
the  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  brass  sheet 
and  strip  from  the  Republic  of  Kwea 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  United  States 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  on  all 
such  entries  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price,  as  shown  in  the  table 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  margins  are  follows: 


Manufactur«r/aeller/Mpartar 


Poongsan  Metal  Corporation.. 
ADothara _ _.... 


Weight- 
ad 
average 


parcant- 
•flo 


7.17 
717 


rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  dislose  such  information 
either  publicly  or  under  an 
administrative  protective  order,  without 
the  consent  of  die  Deputy  Assistant 
Secretary  for  Import  Administration.  ' 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  within 
45  days  of  the  publication  of  this  notice. 
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If  the  ITC  detenninu  that  material 
injury  or  threat  of  material  injury  does 
not  exist,  this  proceeding  will  be 
terminated  and  ail  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  rrc  determines  that  such  injury 
does  exist,  we  will  issue  an  antidumping 
duty  order  directing  Customs  ofGcers  to 
assess  an  antidumping  duty  on  brass 
sheet  and  strip  from  the  Republic  of 
Korea  entered,  or  withdrawn  frmn 
warehouse,  fw  consumption  after  the 
suspension  of  Uquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 

This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1763d(d3). 
Paul  FrMdniberg, 

Assistant  Secretary  for  Trade  Administration. 
November  3, 19B8. 
[FR  Doc.  8ft-25385  Filed  11-7-88;  8:45  am] 

BILUNO  CODE  3510-05-M 


[C-3S1-604] 

Final  Afflrmattve  Countervailing  Duty 
Determination;  Brass  Stieet  and  Strip 
From  Brazil 

agency:  Import  Administration, 
International  lYade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of  brass 
sheet  and  strip.  The  estimated  net 
subsidy  is  6.13  percent  ad  valorem. 
However,  consistent  with  our  policy  of 
taking  into  accoimt  program-wide 
changes  that  occur  before  our 
preliminary  determination,  we  are 
adjusting  the  cash  deposit  rate  to  reflect 
changes  in  the  Preferential  Working 
Capital  Financing  for  Exports  program. 
We  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination.  We  are  directing  the  U.S.' 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  brass  sheet  and  strip 
from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  equal  to  3.47 
percent  ad  valorem. 
EFFECTIVE  DATE:  November  10, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bombelles,  Bradford  Ward  or 
Barbara  Tillman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 


and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-3174,  377-2239  or  377-2438. 

SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  brass  sheet  and 
strip.  For  purposes  of  this  investigation, 
the  following  programs  are  found  to 
confer  subsidies: 

•  Preferential  Working  Capital 
Financing  for  Exports; 

•  Income  Tax  Exemption  for  Export 
Earnings; 

•  Export  Financing  Under  the  CIC- 
CREGE 14-11  Circular  and 

•  Import  Duty  Exemption  Under 
Decree-Law  1189  of  1979. 

We  determine  the  estimated  net 
subsidy  to  be  6.13  percent  ad  valorem, 
and  the  cash  deposit  rate  to  be  3.47 
percent  ad  valorem,  for  all 
manufacturers,  producers,  or  exporters 
of  brass  sheet  and  strip  itom  Brazil. 

Case  History 

On  March  10, 1986,  we  received  a 
petition  in  proper  form  from  American 
Brass,  Bridgeport  Brass  Corporation, 
Chase  Brass  &  Copper  Company, 
Hussey  Copper  Ltd..  the  Miller 
Company,  Olin  Corporation-Brass 
Group,  and  Revere  Copper  Products, 
Inc.,  domestic  manufactiu^rs  of  brass 
sheet  and  strip,  and  fi-om  the 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union— Allied  Industrial  Workers  of 
America  (AFL-CIO),  Mechanics 
Educational  Society  of  America  (Local 
56),  and  die  United  Steelworkers  of 
America  (AFL-CIO/CLC),  filed  on 
behalf  of  the  United  States  industry 
producing  brass  sheet  and  strip. 

In  con^}liance  with  the  filing 
requirements  of  %  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleged  that  manufacturers, 
producers,  or  exporters  in  Brazil  of  brass 
sheet  and  strip,  directly  or  indirectly, 
receive  subsidies  within  the  meaning  of 
section  701  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  March  31, 1986.  we  initated  such  an 
investigation  (51  FR  11776,  April  7, 1986). 
We  stated  that  we  expected  to  issue  a 


preliminary  determination  by  June  3. 
1986. 

Since  Brazil  is  entitled  to  an  injury 
determination  under  section  701(b)  of 
the  Act  the  ITC  is  required  to  determine 
whether  mipar\»  of  the  subject 
merchandiee  from  Brazil  materially 
injure,  or  threaten  material  injury  to,  a 
United  States  industry.  Therefore,  we 
notified  the  ITC  of  our  initiation.  On 
April  24. 1986,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Brazil  of  brass  sheet  and 
strip  (51  FR  16235.  May  1. 1986). 

On  April  9. 1986.  we  presented  a 
questionaire  to  the  Government  of  Brazil 
in  Washington.  DC.  concerning  the 
petitioner's  allegations,  and  we 
requested  a  response  by  May  9, 1986.  On 
April  30. 1986.  upon  request  of 
respondent  we  granted  additional  time 
to  submit  a  response.  On  May  16. 1986, 
we  received  a  response  to  our 
questionaire. 

We  received  informatimi  on  two 
producers  and  exporters  in  ^azil  of 
brass  sheet  and  strip  that  e^qxirted  to 
the  United  States  during  the  review 
period,  lliese  are  Laminacao  Nacional 
de  Metais  SA.  (Laminacao)  and  Eluma 
S.A.  Industria  e  Comerdo  (Eluma). 
Based  on  information  obtained  at 
verification,  Laminacao  and  Eluma 
account  for  substantially  all  exports  of 
brass  sheet  and  strip  to  the  United 
States. 

We  issued  a  negative  preliminary 
determination  on  June  3. 1986  (51  FR 
20864,  June  9, 1986). 

On  June  6, 1986.  petitioners  filed  a 
request  for  extension  of  the  deadline  of 
the  final  determination  in  this 
investigation  to  correspond  with  the 
date  of  the  final  determination  in  the 
antidumping  duty  investigation  of  the 
same  products  from  Brazil.  Pursuant  to 
section  705(a)(1)  of  the  Act  as  amended 
by  section  806  of  the  Trade  and  Tariff 
Act  of  1984,  on  July  3. 1986,  we  granted 
an  extension  of  the  deadline  date  for  the 
final  determination  to  coincide  with  the 
deadline  for  the  final  determination  in 
the  antidumping  duty  investigation  of 
the  same  products  from  Brazil  (51  FR 
25380,  July  14, 1986).  We  verified  the 
questionaire  response  in  Brazil  from 
June  23  through  June  27, 1986.  Petitioners 
and  respondents  submitted  briefs  on 
September  26  and  October  3, 1986, 
addressing  the  issues  arising  in  this 
investigation. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  brass  sheet  and  strip, 
other  than  leaded  brass  and  tin  brass 
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sheet  and  strip,  currently  provided  for 
under  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  item 
nuinl>ers  612.3960,  612.3982,  and 
612.3986.  The  chemical  compositions  of 
the  products  under  investigation  are 
currently  defmed  in  the  Copper 
Development  Association  (C.D.A.)  200 
series  or  the  Unified  Numbering  Systems 
(U.N.S.)  C20000  series.  Products  whose 
chemical  compositions  are  deHned  by 
other  C.D.A.  or  U.N.S.  series  are  not 
covered  by  this  investigation. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
general  principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "CoId-RoUed  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order"  (49  PR  18006,  April  26, 1984). 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  ("the  review 
period")  is  calendar  year  1985.  Based 
upon  our  analysis  of  the  petition,  the 
responses  to  our  questionnaire,  our 
verification,  and  the  comments  filed  by 
the  parties,  we  determine  the  following: 

/.  Programs  Determined  to  Constitute 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  brass  sheet  and 
strip  under  the  following  programs: 

A.  Preferential  Working  Capital 
Financing  for  Exports.  The  Carteria  do 
Comercio  Exterior  (Foreign  Trade 
Department  or  CACEX)  of  the  Banco  do 
Brasil  administers  a  program  of  short- 
term  working  capital  financing  for  the 
purchase  of  inputs.  These  working 
capital  loans  were  originally  authorized 
by  Resolution  674.  On  January  1, 1984, 
Resolution  674  was  superseded  by 
Resolution  882,  which  was  itself 
substantially  amended  by  Resolution 
950  on  August  21. 1984  and  by 
Resolution  1009  in  May  1985. 

Eligibility  for  this  type  of  financing  is 
determined  on  the  basis  of  past  export 
performance  or  an  acceptable  export 
plan.  The  amount  of  available  financing 
is  calculated  by  making  a  series  of 
adjustments  to  the  dollar  value  of 
exports.  During  the  review  period,  the 
maximum  level  of  eligibility  for  such 
financing  was  20  percent  of  the  adjusted 
value  of  exports. 

Following  approval  by  CACEX  of 
their  applications,  participants  in  the 
program  receive  certificates 
representing  portions  of  the  total  dollar 
amount  for  which  they  are  eligible.  The 


certificates  are  presented  to  banks  in 
return  for  cruzeiros  at  the  exchange  rate 
in  effect  on  the  date  of  presentation. 
Certificates  must  be  used  within  12 
months  of  the  date  of  issue  and  loans 
incurred  as  a  result  of  their  use  must  be 
repaid  within  18  months  of  that  date. 
Use  of  a  certificate  establishes  a  loan 
obligation  with  a  term  of  up  to  one  year 
(360  days). 

The  interest  rate  ceiling  was  raised 
from  40  to  60  percent  on  loans  obtained 
under  Resolution  674  on  June  11, 1983. 
This  interest  ra.te  is  well  below  our 
commercial  benchmark  rate  for  short- 
term  loans  in  Brazil,  which  is  the  short- 
term  discount  rate  for  accounts 
receivable  in  Brazil,  published  in 
Analise/Business  Trends  magazine.  On 
January  1. 1984.  Resolution  882  changed 
the  payment  date  for  both  the  principal 
and  interest  to  the  expiration  date  of  the 
loan. 

On  August  21, 1984,  Resolution  950 
made  this  working  capital  financing 
available  from  commercial  banks  at 
prevailing  market  rates,  with  interest 
calculated  at  the  time  of  repayment. 
Under  Resolution  950,  the  Banco  do 
Brasil  paid  the  lending  institution  an 
equalization  fee  of  up  to  10  percent  of 
the  interest  (after  monetary  correction). 
Resolution  950  was  amended  by 
Resolution  1009  in  May  1985  and  the 
equalization  fee  was  increased  to  15 
percent  of  the  interest  (after  monetary 
correction).  Therefore,  if  the  interest  rate 
charged  to  the  borrower  is  less  than  full 
monetary  correction  plus  15  percent,  the 
Banco  do  Brasil  pays  the  lending  bank 
the  difference,  up  to  15  percent.  The 
lending  bank  passes  the  15  percent 
equalization  fee  on  to  the  borrower  in 
the  form  of  a  reduction  in  the  interest 
due.  Receipt  of  the  equalization  fee  by 
the  borrower  reduces  the  interest  rate 
on  these  working  capital  loans  below 
the  commercial  rate  of  interest. 
Resolution  950/1009  loans  are  also 
exempt  from  the  Imposto  sobre 
Operacoes  Financieras  (Tax  on 
Financial  Operations  or  lOF),  a  tax 
charged  on  all  domestic  financial 
transactions  in  Brazil. 

Since  receipt  of  working-capital 
financing  under  Resolution  674/950/1009 
is  contingent  on  export  performance, 
and  provides  funds  to  borrowers  at 
preferential  rates,  we  determine  that 
this  program  confers  an  export  subsidy. 

During  the  review  period,  one 
exporter  of  brass  sheet  and  strip  repaid 
loans  on  the  criteria  set  forth  in 
Resolution  674.  To  determine  the  ad 
valorem  subsidy  bestowed  by  this 
program  during  the  review  period,  we 
compared  the  interest  paid  by  the 
respondent  during  the  review  period  to 
what  would  have  been  paid  under  the 


benchmark.  We  allocated  the  benefit 
over  total  exports  of  the  two  brass  sheet 
and  strip  producers,  which  resulted  in 
an  estimated  net  subsidy  of  5.40  percent 
ad  valorem. 

During  the  review  period,  this  same 
exporter  received  new  loans  under  this 
program  whose  terms  were  set  by 
Resolution  950/lOOB.  Interest  on  these 
loans  were  payable  after  the  review 
period.  It  is  the  Department's  policy  to 
take  into  account  program-wide  changes 
in  calculating  a  duty  deposit  rate  when 
complete  information  on  that  program  is 
available,  in  order  to  reflect  the  most 
current  rate  of  subsidization.  Therefore, 
we  have  calculated  a  subsidy  rate  for 
duty  deposit  purposes  based  on  the 
interest  rate  rebate  provided  for  under 
Resolution  950/1009.  See  "Certain 
Carbon  Steel  Products  from  Brazil:  Final 
Affirmative  Countervailing  Duty 
Determination"  (49  FR  17988,  April  26, 
1984). 

At  verification,  we  found  that  the 
company  that  had  received  Resolution 
674/950/1009  loans  used  the  maximum 
amount  of  financing  for  which  it  is 
eligible.  Therefore,  In  order  to  calculate 
the  benefit  for  duty  deposit  purposes, 
we  multiplied  the  value  of  this 
company's  1985  exports  by  the  20 
percent  eligibility  rate  and  the  sum  of 
the  equalization  fee  and  the  lOF.  We 
then  allocated  the  benefit  over  the  total 
value  of  all  1985  exports,  resulting  in  an 
estimated  net  subsidy  of  2.74  percent  ad 
valorem  for  duty  d^osit  purposes. 

B.  Income  Tax  Exemption  for  Export 
Earnings.  Under  Decree-Laws  1158  and 
1721,  Brazilian  exporters  are  eligible  for 
an  exemption  from  income  tax  on  the 
portion  of  profits  attributable  to  export 
revenue.  Because  this  exemption  is  tied 
to  exports  and  is  not  available  for 
domestic  sales,  we  determine  that  it 
constitutes  an  export  subsidy. 

Both  of  the  respondent  companies 
used  this  exemption  on  their  corporate 
income  tax  forms  filed  in  1985.  The 
companies  determined  their  net  taxable 
income  and  deducted  the  exemption  for 
export  earnings  from  that  income  to 
lower  their  tax  liability.  They  then  used 
losses  carried  forward  from  previous 
years  to  offset  further  tax  liability. 
Because  both  companies  used  the 
income  tax  exemption  for  export 
earnings  to  reduce  their  taxable  income, 
as  reported  on  their  tax  returns  filed 
during  the  review  period,  we  determined 
that  both  companies  received  a 
countervailable  benefit. 

In  order  to  calculate  the  benefit  from 
this  program,  we  multiplied  the  value  of 
the  reduction  in  taxable  income  through 
use  of  the  exemption  by  the  nominal 
corporate  income  tax  rate  of  35  percent. 
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We  allocated  that  benefit  over  the  total 
value  of  all  exports,  resulting  in  an 
estimated  net  subsidy  of  0.64  percent  ad 
valorem. 

C.  Export  Financing  Under  the  CIC- 
CREGE 14-11  Circular.  Under  its  QC- 
CREGE 14-11  Circular  (14-11).  the 
Banco  do  Brasil  authorizes  180-  and  360- 
day  cruzeiro  loans  for  export  fmancing, 
on  the  condition  that  companies 
applying  for  these  loans  negotiate  fixed- 
level  exchange  contracts  with  the  bank. 
Companies  obtaining  a  360-day  loan 
must  negotiate  exchange  contracts  with 
the  bank  in  an  amount  equal  to  twice 
the  value  of  the  loan.  Companies 
obtaining  a  180-day  loan  must  negotiate 
an  exchange  contract  equal  to  the 
amount  of  the  loan.  Loans  under  this 
program  are  also  exempt  from  the  lOF. 

One  company  received  one  14-11  loan 
on  which  interest  was  paid  during  the 
review  period.  We  compared  the 
interest  charged  on  the  14-11  loan  to  our 
short-term  loan  benchmark  for  Brazil, 
i.e.,  the  nominal  discount  rate  on 
accounts  receivable,  llus  comparison 
shows  that  the  rate  on  the  14-11  loan  is 
below  the  benchmark.  Because  14-11 
loans  are  available  only  to  exporters 
and  since  the  interest  charged  is  less 
than  the  benchmark,  we  determine  that 
the  14-11  loan  constitutes  an  export 
subsidy. 

In  oixier  to  calculate  the  benefit  from 
this  program,  we  multiplied  the  principal 
of  the  14-11  loan  by  the  difference 
between  our  benclunark  rate  and  the 
interest  rate  charged  on  the  14-11  loan, 
adjusted  by  the  value  of  die  lOF 
exemption.  We  allocated  that  benefit 
over  the  total  value  of  all  exports, 
resulting  in  an  estimated  net  subsidy  of 
0.02  percent  ad  valorem. 

D.  Import  Duty  Exemption  Under 
Decree-Law  1189  of  1979.  At 
verification,  we  discovered  that  one  of 
the  companies  under  investigation  had 
imported  spare  parts  for  machinery  and 
certain  other  equipment  &ee  of  the 
normal  import  du^.  This  duty 
exemption  was  granted  under  a 
provision  of  Decree-Law  1189  of  1979, 
which  allows  for  the  duty-free 
importation  of  certain  merchandise 
which  will  be  used  in  the  production  of 
export  goods.  Decree-Law  1189  has 
since  been  repealed,  but  one  of  the 
respondents  had  a  certain  value  of 
unexpired  eligibility  which  it  used 
during  the  review  period. 

Because  the  exemption  from  import 
duty  is  contingent  upon  export 
production,  we  determine  that  this 
program  constitutes  an  export  subsidy. 
In  order  to  calculate  the  benefit,  we 
divided  the  total  value  of  import  duties 
not  paid  by  the  total  value  of  all  1985 


exports,  resulting  in  an  estimated  net 
subsidy  of "0.07  percent  ad  valorem. 

II.  Program  Determined  not  to 
Constitute  a  Subsidy 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of  brass 
sheet  and  strip  under  the  following 
program: 

A.  Regional  Bank  Financing- 
Petitioners  alleged  that  the  Government 
of  Brazil  provides  financing  on  terms 
inconsistent  with  commercial 
considerations  to  the  brass  sheet  and 
strip  industry  through  regional 
development  banks,  such  as  the  Banco 
do  Desenvolimento  de  Espirito  Santo 
(Development  Band  of  Espirito  Santo  or 
BANDES).  According  to  information 
gathered  at  verification,  neither 
company  had  BANDES  loans. 

However,  also  at  verification,  we 
discovered  that  one  of  the  companies 
under  investigation  had  a  loan  from  the 
Banco  Do  Desenvolvimento  de  Estado 
de  Sao  Paulo  (the  Development  Bank  of 
the  State  of  Sao  Paulo,  or  BADESP].  This 
was  a  loan  for  a  pollution  control 
project  for  which  the  funds  came  partly 
from  the  World  Bank  and  partly  from 
BADESP. 

We  verified  that  these  loans  are  made 
to  all  types  of  companies  in  the  state  of 
Sao  Paulo  to  control  air,  water  and/or 
solid  waste  pollution.  Because  such 
financing  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  determine 
that  this  loan  does  not  constitute  a 
subsidy. 

///,  Programs  Determined  Not  to  be 
Used 

We  determine  that  manufacturers, 
producers,  or  exporters  in  Brazil  of  brass 
sheet  and  strip  did  not  use  the  following 
programs  which  were  listed  in  our 
notice  of  "Initiation  of  Countervailing 
Duty  Investigation:  Brass  Sheet  and 
Strip  from  Brazil"  (51  FR  11778,  April  7, 
1986): 

A.  Resolution  330  of  the  Banco 
Central  do  Brasil.  Resolution  330 
provides  financing  for  up  to  80  percent 
of  the  value  of  the  merchandise  placed 
in  a  specified  bonded  warehouse  and 
destined  for  export  We  verified  that 
neither  of  the  respondents  received 
benefits  under  this  program  during  the 
review  period. 

B.  The  BEFIEX  Program.  The 
Comissao  para  a  Consessao  de 
Beneficios  Fiscais  a  Programas 
Especiais  de  Exportacao  (Commission 
for  the  Granting  of  Fiscal  Benefits  to 
fecial  Export  Programs  or  BEFIEX) 
grants  at  least  three  categories  of 
benefits  to  Brazilian  exporters: 


•  First,  under  Decree-Law  77.065. 
BEFIEX  may  reduce  by  70  to  90  percent 
import  duties  and  the  Imposto  sobre 
Produtos  Industrializados  (Tax  on 
Industrial  Products  or  IPI)  on  the 
importation  of  machinery,  equipment, 
apparatus,  instruments,  accessories  and 
tools  necessary  for  special  export 
programs  approved  by  the  Ministry  of 
Industry  and  Trade,  and  may  reduce  by 
50  percent  import  duties  and  the  IPI  tax 
on  imports  of  components,  raw 
materials  and  intermediary  products; 

•  Second,  under  article  13  of  Decree 
No.  72.1219,  BEFIEX  may  extend  the 
carry-forward  period  for  tax  losses  from 
four  to  six  years;  and 

•  Third,  under  Article  14  of  the  same 
decree,  BEFIEX  may  allow  special 
amortization  of  pre-operational 
expenses  related  to  approved  products. 

We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

C.  The  CIEX  Program.  Decree-Law 
1428  authorized  the  Comissao  para 
Incentives  a  Exportacao  (Commission 
for  Export  Incentives  or  CIEX)  to  reduce 
import  taxes  and  the  IPI  tax  up  to  ten 
percent  on  certain  equipment  for  use  in 
export  production. 

We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

D.  Accelerated  Depreciation  for 
Brazilian-Made  Capital  Equipment. 
Pursuant  to  Decree-Law  1137,  any 
company  which  purchases  Brazilian- 
made  capital  equipment  and  has  an 
expansion  project  approved  by  the 
Conselho  do  Desenvolvimento  Industrial 
(Industrial  Development  Council  or  CDI) 
may  depreciate  this  equipment  at  twice 
the  rate  normally  permitted  under 
Brazilian  tax  laws. 

We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

E.  Incentives  for  Trading  Companies. 
Under  Resolution  643  of  the  Banco 
Central  do  Brasil,  trading  companies  can 
obtain  export  financing  similar  to  that 
obtained  by  manufacturers  under 
Resolution  950. 

We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

F.  The  PROEX Program.  Short-term 
credits  for  exports  are  available  under 
the  Programa  de  Financiamento  a 
Producao  para  a  Exportacao  (Export 
Production  Financing  Program  or 
PROEX),  a  loan  program  operated  by 
Banco  Nacional  do  Desenvolvimento 
Economico  e  Social  (National  Bank  of 
Economic  and  Social  Development  or 
BNDES). 
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We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

G.  Resolutions  68  and  509  (FINEX) 
Financing.  Resolutions  68  and  509  of  the 
Conselho  Nacional  Do  Comercio 
Exterior  (National  Foreign  Trade 
Council  or  CONCEX)  provide  that 
CACEX  may  draw  upon  the  resources  of 
the  Fundo  de  Financiamento  a 
Exportacao  (Export  Financing  Fund  or 
FINEX)  to  extent  dollar-denominated 
loans  to  both  exporters  and  United 
States  buyers  of  Brazilian  goods. 
Financing  is  granted  on  a  transaction- 
by-transaction  basis. 

We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

H.  Loans  Through  the  Apoio  a 
Desenvolvimento  Technologica  a 
Empresa  Nacional  (ADTEN).  Petitioners 
allege  that  the  Government  of  Brazil 
maintains,  through  the  Financiadora  de 
Estudos  Projectos  (Financing  of 
Research  Projects  or  FINEP).  a  loan 
program,  ADTEN  (Support  of  the 
Technological  Development  of  National 
Enterprises],  the  provides  long-term 
loans  on  terms  inconsistent  with 
commercial  considerations  to  encourage 
the  growth  of  industries  and 
development  of  technology. 

We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

I.  Exemption  oflPI  Tax  and  Customs 
Duties  on  Imported  Equipment  (CDIJ. 
Under  Decree-Law  1428,  the  Conselho 
do  Desenvolvimento  Industrial 
(Industrial  Development  Council  or  CDI) 
provides  for  the  exemption  of  80  to  100 
percent  of  the  customs  duties  and  80  to 
100  percent  of  the  IPI  tax  on  certain 
imported  machinery  for  projects 
approved  by  the  CDI.  The  recipient  must 
demonstrate  that  the  machinery  or 
equipment  for  which  an  exemption  is 
sought  was  not  available  from  a 
Brazilian  producer.  The  investment 
project  must  deemed  to  be  feasible  and 
the  recipient  must  demonstrate  that 
there  is  a  need  for  added  capacity  in 
Brazil. 

We  verified  that  neither  of  the 
respondents  used  this  program  during 
the  review  period. 

IV.  Program  Determined  To  Have  Been 
Terminated 

IPI  Export  Credit  Premium 

Until  recently,  Brazilian  exporters  of 
manufactured  products  were  eligible  for 
a  tax  credit  on  the  IPI.  The  IPI  export 
credit  premium,  a  cash  reimbursement 
paid  to  the  exporter  upon  the  export  of 
otherwise  taxable  industrial  products, 
was  found  to  constitute  a  subsidy  in 


previous  countervailing  duty 
investigations  involving  Brazilian 
products.  After  having  suspended  this 
program  in  December  1979,  the 
Government  of  Brazil  reinstated  it  on 
April  1. 1981. 

Subsequent  to  April  1, 1981,  the  credit 
premium  was  gradually  phased  out  in 
accordance  with  Brazil's  commitment 
pursuant  to  Article  14  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VI.  XVI  and  XXIII  of  the 
General  Agreement  on  Tariffs,  and 
Trade  ("the  Subsidies  Code").  Under  the 
terms  of  "Portaria"  (Notice)  of  the 
Ministry  of  Finance  No.  176  of 
September  12, 1984,  the  credit  premium 
was  eliminated  effective  May  1, 1985. 
We  verified  that  the  companies  under 
investigation  received  no  IPI  export 
credit  premiums  after  that  date. 

Accordingly,  we  determine  that  this 
program  has  been  terminated  and  no 
benefits  under  the  program  are  accruing 
to  current  exports  of  brass  sheet  and 
strip  to  the  United  States. 

V.  Program  Determined  Not  To  Exist 

Preferential  Pricing  for  Electricity 

Petitioners  alleged  that  the 
Government  of  Brazil  provides 
electricity  at  preferential  prices  to 
manufacturers,  producers,  and  exporters 
of  brass  sheet  and  strip  in  Brazil. 
According  to  information  gathered  at 
verification,  the  brass  sheet  and  strip 
producers  under  investigation  paid 
normal  published  rates  for  all  electricity 
consumed  and  we  found  no  evidence  of 
the  existence  of  any  schedule  of 
preferential  electricity  rates. 

Petitioners'  Comments 

Comment  1:  Citing  to  the  Court  of 
International  Trade's  decision  in 
Carlisle  Tire  &  Rubber  Co.  v.  United 
States  (Ct.  Int'l  Trade,  1986),  petitioners 
assert  that  if  the  final  determination 
were  to  yield  an  ad  valorem  subsidy 
amount  of  less  than  0.50  percent,  and 
were  the  amount  considered  de  minimis, 
then  the  Department  would  be  required 
to  explain  why  it  had  reached  this 
conclusion.  Petitioners  also  request  that, 
if  the  final  determination  in  this 
investigation  is  affirmative,  the 
Department  suspend  liquidation 
retroactive  to  the  publication  of  the 
preliminary  determination. 

DOC  Position:  Since  the  ad  valorem 
subsidy  rate  is  greater  than  0.50  percent, 
the  issue  of  whether  a  rate  of  less  than 
0.50  percent  would  be  de  minimis  in  this 
case  is  moot.  Further  the  Department 
does  not  believe  that  it  has  ihe  authority 
to  suspend  liquidation  retroactively 
under  these  circumstances,  nor  have 


petitioners  cited  any  statutory  provision 
which  might  confer  such  authority. 

Comment  2-.  Petitioners  argue  that  the 
Department  improperly  deducted  the 
preliminary  countervailing  duty  subsidy 
amount  for  the  antidumping  duty 
margain  for  purposes  of  the  bonding 
requirements  after  the  preliminary 
determination,  even  though  the 
countervailing  duty  rate  was  de  minimis 
and  no  bonding  was  required. 

DOC  Position:  This  issue  is  addressed 
in  the  comment  section  of  the  final 
determination  in  the  antidumping  duty 
investigation  of  brass  sheet  and  strip 
from  Brazil  published  concurrently  with 
this  notice. 

Comment  3:  Petitioners  argue  that  the 
companies'  use  of  the  income  tax 
exemption  for  export  earnings  resulted 
in  a  countervailablc  benefit.  Petitioners 
contend  that  the  benefit  to  the 
companies  is  the  value  of  the  exemption 
claimed  multiplied  by  the  corporate  tax 
rate  of  35  percent  instead  of  an  effective 
tax  rate  of  25.9  percent. 

DOC  Position:  We  agree.  See  our 
response  to  Respondents'  Comment  6, 
Infra. 

Comment  4:  Petitioners  argue  that  the 
Department  should  find  the  loan  issued 
pursuant  to  the  Banoo  do  Brasil's  CIC- 
CREGE  14-11  circular  to  be 
countervailable  in  our  final 
determination.  Petitioners  further 
contend  that  the  Department  should 
calculate  the  benefit  by  multiplying  the 
interest  rate  differential  (the  difference 
between  the  CIC-CREGE  interest  rate 
and  the  simi  of  the  benchmark  and  the 
1.5  percent  of  lOF  tax  on  financial 
transactions)  by  the  loan  amount  and 
duration  of  the  loan. 

DOC  Position:  We  agree  that  this  loan 
is  countervailable.  For  discussion  of  our 
subsidy  calculation,  see  "Export 
Financing  Under  the  CIC-CREGE  14-11 
Circular,"  supra. 

Comment  5:  Petitioners  argue  that  the 
loans  issued  to  the  respondent 
companies  by  the  Banco  Nacional  de 
Habitacao  (National  Housing  Bank  or 
BNH)  are  countervailable  domestic 
subsidies  because  they  are  targeted  to 
the  "industry  that  produces  construction 
materials"  and  because  such  loans  are 
provided  on  terms  inconsistent  with 
commercial  considenations.  Petitioners 
contend  that  the  loans  should  be 
countervailed  by  allocating  the  benefit 
over  the  total  sales  of  Eluma's  non- 
ferrous  sector. 

DOC  Position:  We  disagree.  BNH 
financing  is  extended  not  only  to 
companies  dirlctly  involved  in 
construction  but  also  to  firms  which 
manufacture,  transport  and  supply  any 
type  of  construction  material.  Thus, 
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eligible  finns  are  members  of  a  wide 
variety  of  industries  involved  in  wide- 
ranging  economic  activities. 

Inerefore.  these  loans  are  not 
provided  to  "a  specific  entelprise  or 
industry,  or  group  of  enterprises  or 
industries"  under  the  countervailing 
duty  law.  Accordingly,  we  do  not  find 
that  BNH  loans  are  countervailable  and, 
therefore,  need  not  address  whether  the 
loans  are  provided  on  terms  inconsistent 
with  commercial  considerations. 

Comment  ft  Petitioners  argue  that  the 
respondent  companies  apparently  adjust 
their  sales  revenues  for  inflation  thereby 
artificially  diluting  the  impact  of  the 
countervailable  subsidies  they  receive. 

DOC  Position:  Petitioners  have 
misinterpreted  our  verification  reports. 
Respondents'  export  sales  are  adjusted 
for  an  exchange  gain  resulting  from  the 
lag  in  fixing  the  dollar-cruzeiro 
exchange  rate  between  the  date  of 
export  and  the  date  of  receipt  of  funds. 
Continued  devaluation  of  the  Brazilian 
cruzeiro  against  the  dollar  increases  the 
number  of  cruzeiros  per  dollar  between 
the  date  of  export  and  the  date  the 
exchange  contract  is  concluded.  This  is 
standard  accounting  practice  for  foreign 
exchange  transactions.  Respondents' 
domestic  sales  are  not  adjusted  in  this 
manner  nor  are  they  adjusted  for 
inflation. 

Comment  7:  Petitioners  aigue  that  the 
loan  to  one  respondent  for  pollution 
control  should  be  countervailed,  at  least 
to  the  extent  that  the  funds  are  provided 
from  BADBSP  monies.  Petitioners 
contend  that  these  loans  are  not 
generally  available  within  the  state  of 
Sao  Paulo. 

DOC  Position:  We  disagree.  We 
verified  that  pollution  control  loans 
under  this  program  are  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
thereof.  Therefore,  these  loans  are  not 
countervailable.  See  also  our  discussion 
under  "Regional  Bank  Financing,"  supra. 

Comment  ft  Petitioners  argue  that  the 
Department  improperly  limited  its 
verification  of  alleged  subsidization  of 
capital  equipment  to  the  review  period 
and  did  not  inquire  as  to  whether 
benefits  were  received  on  capital 
equipment  purchased  before  that  time. 
Petitioners  also  contend  that,  because 
verification  was  not  conducted  at  the 
companies'  facihties.  the  Department 
was  prevented  from  identifying  foreign 
equipment  and  verifying  whether  all 
normal  import  charges  were  paid. 

DOC  Position:  The  programs  referred 
to  by  petitioners  are  those  providing  an 
exemption  or  reduction  in  import  duties 
and/or  taxes  on  imported  capital 
equipment.  Consistent  with  our  policy, 
we  have  only  investigated  whether 
benefits  were  provided  in  the  review 


period  because  these  are  recurring 
benefits.  Recipients  of  duty  and  tax 
reductions  or  exemptions  under  BEFTEX. 
CIEX,  and  CDI  could  anticipate 
receiving  the  benefits  year  after  year. 
Therefore,  we  allocate  benefits  under 
pro-ams  like  these  to  the  year  of 
receipt  with  the  result  that  there  is  no 
need  to  investigate  or  verify  possible 
benefits  received  in  years  preceding  the 
review  period.  For  a  discussion  of  our 
treatment  of  recurring  benefits  see 
"Final  Affirmative  Countervailing  Dufy 
Determination:  Live  Swine  and  Fresh, 
Chilled  and  Frozen  Pork  Products  from 
Canada"  (50  FR  25097,  25099,  June  17. 
1985). 

With  regard  to  petitioners'  argument 
concerning  verification  at  company 
facilities,  we  obtained  sufficient 
documentation  at  verification  to 
establish  that  no  import  charges  and/or 
taxes  were  exempted  for  imports  of 
equipment  under  the  BEFIEX,  CIEX,  or 
CDI  program. 

Comment  9:  Petitioners  argue  that  the 
Department  should  countervail  the 
benefit  received  by  the  respondent 
companies  under  the  IPI  export  credit 
premium.  Petitioners  contend  that 
despite  the  Department's  poUcy  reasons 
for  not  countervailing  a  programwide 
change,  the  respondents  did  in  fact 
receive  a  competitive  advantage  for  one- 
third  of  the  review  period. 

DOC  Position:  We  disagree.  The  DPI 
export  credit  premium  was  terminated 
effective  May  1, 1985  and  neither 
company  receive  benefits  under  this 
program  after  April  1985.  When  a 
subsidy  program  is  terminated  prior  to 
our  initiation,  and  companies  may  no 
longer  received  benefits  as  of  the  date  of 
the  termination,  we  do  not  include  the 
value  of  the  benefits  received  under 
such  terminated  programs  from  our 
subsidy  calculations  because  any 
entries  potentially  subject  to  duties  are 
not  benefitting  from  the  program.  Also, 
such  treatment  encourages  the 
termination  of  subsidy  programs  by 
countries  subject  to  investigation. 

Comment  10:  Petitioners  argue  that 
the  Department  should  subtract  the 
value  of  the  IPI  export  credit  premium 
received  during  the  review  period  from 
export  and  total  sales  before  calculating 
the  subsidy  rates  in  this  investigation. 

DOC  Position:  We  agree.  Consistent 
with  our  practice  in  past  BraziUan 
countervailing  dufy  investigations,  we 
have  deducted  the  value  of  the  IPI 
export  credit  premium  from  sales  values 
in  calculating  our  subsidy  rate. 

Comment  11:  Petitioners  argue  that 
the  respondents  might  be  subsidized 
through  dufy  suspension  and  excessive 
allowance  or  rebates  of  import  duties  on 
imported  raw  materials. 


DOC  Position:  This  allegation  was  not 
submitted  to  the  Department  until 
approximately  three  months  after  our 
verification  of  the  questionnaire 
response  and  one  month  before  our  final 
determination  was  due.  Accordingly,  we 
were  unable  to  verify  the  existence  of 
such  potential  subsidization  for  this 
final  determination.  However, 
petitioners  may  resubmit  this  allegation 
during  any  adininisfrative  review  under 
section  751  of  the  Act  that  may  be 
requested. 

Comment  12:  Petitioners  argue  that 
the  Department's  "program-wide 
change"  policy  should  not  prevent  us 
from  calculating  the  benefit  from  the 
loans  under  the  Resolution  674  program 
according  to  their  actual  interest  rates 
rather  than  using  the  15  percent  interest 
rate  differential  of  the  Resolution  950/ 
1009  program.  Petitioners  also  contend 
that  the  Department  should  include  the 
value  of  the  lOF  tax  in  calculating  the 
benefit  from  these  loans. 

DOC  Position:  Since  we  verified  that 
Resolution  674/950/1009  loans  were 
used  during  the  review  period,  we  have 
calculated  a  subsidy  rate  measuring  the 
benefit  received  during  the  review 
period  from  these  loans.  However,  as 
we  have  done  in  past  Brazilian 
countervailing  dufy  investigations,  we 
have  taken  into  account  the  program- 
wide  change  in  this  program  and  set  the 
dufy  deposit  rate  on  the  basis  of  the 
Resolution  950/1009  program.  Both 
calculations  included  the  amount  of  the 
lOF  exemption  in  valuing  the  subsidy. 
See  "Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Heavy  Iron 
Construction  Castings  from  Brazil"  (51 
FR  9491,  March  19, 1986). 

Respondents'  Comments 

Comment  1:  Respondents  argue  that 
the  Department  correctly  calculated  the 
benefit  from  the  loans  under  Resolution 
674/950/1009  in  our  preliminary 
determination  except  insofar  as  the 
value  of  the  lOF  tax  was  included  in  the 
amount  of  interest  savings.  Respondents 
contend  that  if  the  lOF  tax  were 
applicable  to  these  working  capital 
loans,  it  would  be  an  indirect  tax  on 
exports  not  countervailable  under  the 
General  Agreement  on  Tariffs  and 
Trade. 

DOC  Position:  We  disagree  that  the 
value  of  the  lOF  tax  exemption  should 
not  be  included  in  our  benefit 
calculation.  Since  all  domestic  financing 
transactions  are  subject  to  the  lOF  tax, 
it  is  appropriate  that  we  reflect  the 
exemption  of  Resolution  674  and  950 
loans  from  the  lOF  as  part  of  the 
subsidy  in  order  to  measure  the  full 
benefit  provided  under  this  program. 
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Moreover,  we  do  not  view  the  lOF  as  a 
tax  on  the  production  or  distribution  of 
the  product  See  also  our  discussion 
under  "Preferential  Working  Capital 
Financing  for  Exports."  supra. 

Comment  2:  Respondents  argue  that 
the  Department  appropriately  used  an 
"historic"  utilization  rate  in  calculating 
the  beneHt  from  loans  issued  under  the 
Resolution  950  export  financing  program 
instead  of  an  unverified  potential 
maximum  eligibility  in  the  preliminary 
determination.  Respondents  further 
argue  that  the  Department  should  not 
use  short-term  commercial  rates  as  its 
benchmark  for  calculating  the  benefit 
from  the  Resolution  950  export  financing 
program  as  suggested  by  petitioners. 
Respondents  contend  that  the  15  percent 
equalization  fee  is  the  maximum  benefit 
the  borrower  can  receive,  making  the 
stated  interest  rate  on  the  loan 
irrelevant. 

DOC  Position:  At  verification  we  saw 
that  the  one  company  which  used  this 
program  borrowed  the  maximum 
amount  for  which  it  was  eligible. 
Therefore,  in  this  case,  the  "historic" 
utilization  is  the  same  as  the  maximum 
eligibility  rate  established  in  Resolution 
950  [i.e.,  20  percent  of  the  adjusted  value 
of  exports).  As  we  have  in  prior 
Brazilian  countervailing  duty 
investigations,  we  have  calculated  the 
duty  deposit  rate  on  the  basis  of  the  15 
percent  interest  equalization  fee,  plus 
the  one  and  one-half  percent  lOF  tax 
exemption. 

Comment  3:  Respondents  argue  that 
loans  issued  pursuant  to  the  Banco  do 
Brasil's  CIC-CREGE  14-11  circular  do 
not  constitute  a  government  program 
and,  therefore,  cannot  confer  a  subsidy 
on  exports  of  the  subject  merchandise. 
Respondents  contend  that  the  Banco  do 
Brasil  receives  no  financial  support  from 
the  Government  of  Brazil  and  operates 
the  program  consistently  with 
commercial  considerations. 
Respondents  further  argue  that  the 
Department  incorrectly  valued  the 
subsidy  in  the  preliminary 
determination  by  including  the  lOF  tax, 
and  by  using  an  average  annual  interest 
rate,  based  on  a  monthly  compounded 
rate. 

DOC  Position:  We  disagree.  Our 
determination  that  the  CIC-CREGE  14- 
11  program  provides  countervailable 
benefits  is  based  on  (1)  the  fact  that 
under  Brazilian  law  the  Banco  do  Brasil, 
which  administers  this  program,  acts  as 
the  Government  of  Brazil's  financial 
agent,  and  (2)  respondents'  failure  to 
demonstrate  that  the  program  does  not 
provide  preferential  loans  to  exporters. 
Furthermore,  we  consider  that  it  is 
appropriate  to  include  the  lOF  tax  in  our 
benchmark  since  the  lOF  tax  is  imposed 


on  all  domestic  financial  transactions. 
With  respect  to  the  benchmark, 
consistent  with  our  past  methodology 
and  the  "Subsidies  Appendix,"  we  used 
an  average  aimual  benchmark  rate 
against  which  to  compare  the  interest 
rate  on  this  loan. 

Comment  4:  Respondents  assert  that 
the  Department  correctly  concluded  in 
the  preliminary  determination  that  there 
is  no  countervailable  benefit  from  the 
income  tax  exemption  for  export 
earnings  because  (a)  the  previous  years' 
tax  losses  of  the  companies  were  not 
generated  by  this  exemption,  (b)  the 
companies  did  not  use  this  exemption  to 
reduce  their  tax  liability,  and  [c)  no  cash 
savings  accrued  to  the  companies  during 
the  review  period. 

DOC  Position:  YJe  disagree.  The  fact 
that  the  respondent  companies  did  not 
pay  any  corporate  income  taxes  in  1985 
is  irrelevant.  The  income  tax  exemption 
for  export  earnings  was  used  to  reduce 
taxable  income  before  any  tax  Uability 
was  calculated.  Therefore,  use  of  the 
exemption  benefitted  exports  during  the 
review  period. 

Further,  the  effect  of  a  loss  carry- 
forward provision  is  also  irrelevant  in 
determining  the  benefit  since  the 
companies  opted  to  use  the 
countervailable  program,  rather  than  a 
generally  available  loss  carry-forward 
program,  to  reduce  taxable  income. 
Lastly,  countervailable  benefits  are  not 
limited  to  cash  savings.  See  section 
771(5)  of  the  Act.  See  also  our  discussion 
imder  "Income  Tax  Exemption  for 
Export  Earnings,"  supra. 

Comment  5:  Respondents  argue  that 
the  carry  forward  of  tax  losses  for  four 
years  is  generally  available  and 
therefore  not  countervailable. 

DOC  Position:  We  agree.  We  are  not 
coimtervailing  the  use  of  the  loss  carry- 
forward provisions  of  the  Brazilian  tax 
law. 

Comment  6:  Respondents  argue  that,  if 
the  Department  finds  the  income  tax 
exemption  for  export  earnings  to  be 
countervailable.  we  should  calculate  the 
benefit  using  the  effective  corporate  tax 
rate  of  25.9  percent  instead  of  the  stated 
rate  of  35  percent.  Respondents  contend 
that  all  Brazilian  companies  with 
taxable  income  may  invest  in  corporate 
funds  as  allowed  by  Brazihan  law, 
effectively  reducing  their  income  tax 
rate.  Respondents  further  argue  the 
Department  should  use  total  sales  as  the 
denominator  in  calculating  any  benefits 
instead  of  export  sales. 

DOC  Position:  We  disagree.  The 
respondent  companies  paid  no  taxes 
during  the  review  period,  and,  therefore, 
did  not  take  advantage  of  those 
elements  of  the  tax  system  which  allow 
the  eiTective  rate  to  differ  from  the 


nominal  tax  rate.  Whether  the 
companies  would  have  invested  in  funds 
to  reduce  their  effective  tax  rate  if  they 
had  had  any  tax  habllity  is  entirely 
speculative.  Therefore,  we  used  the 
nominal  tax  rate  of  36  percent  in  our 
calculation  of  the  benefit  from  this 
program. 

With  regard  to  allocating  the  tax 
benefits  over  total  s^es,  as  we  have 
stated  in  prior  Brazilian  determinations, 
when  a  firm  must  report  to  be  eligible 
for  benefits  under  a  subsidy  program, 
and  when  the  amount  of  the  benefit 
received  is  tied  directly  or  indirectly  to 
the  firm's  level  of  exports,  that  program 
confers  an  export  subsidy.  Therefore, 
the  Department  will  continue  to  allocate 
the  benefits  under  this  program  over 
export  revenues  instead  of  total 
revenues. 

Comment  7:  Respondents  argue  that 
the  loans  from  the  BNH  are  not 
countervailable  because  they  are  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  and  are  made  on  terms 
consistent  with  commercial 
considerations. 

DOC  Position:  We  agree  that  the  BNH 
loans  held  by  respondents  are  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  thereof.  See  our 
response  to  Petitioners'  Comment  5, 
supra. 

Comment  8:  Respondents  argue  that 
the  Department  correctly  issued  a 
negative  preliminary  determination  in 
this  investigation  based  on  a  finding  of  a 
de  minimis  subsidy  despite  petitioners' 
arguments  citing  CariisJe  Tire  6- Rubber 
Co.  V.  United  States. 

DOC  Position:  As  noted  in  our 
response  to  Petitioners'  Comment  1, 
supra,  this  issue  is  moot. 

Comment  9:  Respondents  argue  that 
the  Department  has  no  authority  to 
suspend  liquidation  retroactively  to  the 
publication  date  of  its  preliminary 
determination,  as  su^ested  by 
petitioners. 

DOC  Position:  We  agree  that  the 
Department  has  no  authority  under 
these  circumstances  to  suspend 
liquidation  retroactively. 

Comment  10:  Respondents  argue  that 
the  adjustments  made  to  the  companies' 
export  sales  receipts  are  proper  and  in 
accord  with  accepted  accoimting 
principles.  The  adjuatments  are  made  to 
account  for  the  diSenence  between  the 
nominal  amount  of  the  sale  and  the 
actual  amount  of  cniterios  received  as  a 
result  of  the  lag  in  fixing  the  foreign 
currency-cruzerio  exchange  rate. 

DOC  Position:  We  agree.  See  our 
response  to  Petitioners'  Conunent  6, 
supra 
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Comment  11:  Respondents  argue  that 
the  regional  development  bank  loan 
held  by  one  respondent  is  not 
countervailable  because  it  was  given 
under  a  pollution  control  project  whch  is 
not  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries. 

DOC  Position:  We  agree  that  the  loan 
supplied  by  BADESP  is  not 
countervailable.  See  our  response  to 
Petitioners'  Comment  7  supra,  and  our 
determination  on  this  program  under 
"Program  Determined  Not  to  Constitute 
a  Subsidy,"  supra. 

Comment  12:  Respondents  argue  that 
the  Department  has  verified  that  no 
imports  of  capital  equipment  received  a 
partial  or  full  exemption  of  the  IPI  tax 
and  import  duties.  Respondents  also 
contend  that  any  alleged  exemptions 
from  import  taxes  or  duties  in  years 
prior  to  the  period  of  investigation  are 
irrelevant  to  this  investigation  according 
to  the  Department's  current  practice. 

DOC  Position:  We  verified  that  no 
benefits  under  any  of  the  import  duty 
exemption  programs  were  received  by 
the  companies  under  investigation 
during  the  review  period  except  as 
discussed  under  "Import  Duty 
Exemption  Under  Decree-Law  1189  of 
1979."  supra. 

Comment  13:  Respondents  argue  that 
the  Department  has  verified  that  the  IPI 
export  credit  premium  was  eliminated 
effective  May  1. 1985,  and  that  the 
companies  under  investigation  did  not 
receive  funds  under  this  program 
beyond  the  cessation  date  of  the 
program.  Therefore,  respondents 
contend  that  the  IPI  export  credit 
premium  is  proi>erly  not  coimtervailable. 

DOC  Position:  We  agree.  See  our 
response  to  Petitioners'  Comment  12  and 
our  discussion  under  "Program 
Determined  to  Have  Been  Terminated," 
supra. 

Comment  14:  Respondents  argue  that 
the  duty-suspension  program  or  rebates 
on  the  import  of  raw  matrials  are  not 
countervailable.  Respondents  contend 
that  petitioners'  allegations  that  raw 
material  imports  are  either  not 
physically  incorporated  or  benefit  from 
excessive  rebates  of  import  charges  are 
unsupported  by  the  record.  Furthermore, 
respondents  argue  that  petitioners'  new 
allegations  concerning  duty  drawback 
and  other  programs  are  untimely  and 
improper  as  they  have  not  been  filed 
with  the  International  Trade 
Commission  as  required  by  19  CFR 
355.26(e). 

DOC  Position:  Petitioners'  allegations 
were  untimely  and  could  not  be 
considered  for  the  purpose  of  this  final 
determination.  See  our  response  to 
Petitioners'  Comment  11,  supra. 


Verification 

In  accordance  with  section  776(a]  of 
the  Act,  we  verified  the  informaton  used 
in  making  our  final  determination. 
During  verification,  we  followed 
standard  verification  procedures, 
including  meeting  with  government 
officials,  inspection  of  documents  and 
ledgers,  and  tracing  the  information  in 
the  responses  to  source  doctmients, 
accounting  ledgers,  and  financial 
statements. 

Suspension  of  Liquidation 

In  accordance  with  section 
70S(c)(l)(B]  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Brazil  which  are 
entered,  or  wthdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  equal  to  3.47  percent  ad  valorem 
for  each  entry  of  tMs  merchandise. 

ITC  Notification 

In  accordance  with  section  705(c)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
rrC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injiuy  to,  a  U.S.  industry  within 
75  days  after  the  date  of  this 
determination.  If  the  ITC  determines 
that  material  injury,  or  the  threat  of 
material  injury,  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
estimated  duties  deposited  or  securities 
posted  as  a  result  of  the  supension  of 
liquidation  will  be  refunded  or 
cancelled.  If,  however,  the  ITC 
determines  that  such  injury  exists,  we 
will  issue  a  contervailing  duty  order, 
directing  Customs  officers  to  assess  a 
countervailing  duty  on  all  entries  of 
brass  sheet  and  strip  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 


This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
1671d(d)). 
Paul  Frsadenberg, 

Assistant  Secretary  for  Trade  Administration. 
November  3, 1986.    . 
[FR  DOC.-86-2S388  Filed  11-7-86;  8:45  am) 
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(C-427-«03] 

Extension  of  the  DeadHne  Date  for  the 
Final  Countervailing  Duty 
Detennlnatlon;  Braes  Sheet  and  Strip 
From  France 

aoency:  Litemational  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  This  notice  informs  the  pubUc 
that  we  have  extended  the  deadline  date 
for  the  final  determination  in  the 
countervailing  duty  investigation  of 
brass  sheet  and  strip  from  France  to 
correspond  to  the  date  of  the  final 
determination  in  the  antidumping  duty 
investigation  of  the  same  products  from 
France.  The  final  determination  will  be 
made  no  later  than  January  5, 1987. 
EFFECm^  date:  November  10. 1986. 

FOR  RIRTHER  INFORMATKM  CONTACT: 

Mary  Martin  or  Barbara  Tillman,  (202- 
377-2830  or  377-2438).  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  On 

March  10, 1986,  we  received 
antidumping  and  countervailing  duty 
petitions  filed  by  American  Brass, 
Bridgeport  Brass  Corporation,  Chase 
Brass  and  Copper  Company,  Hussey 
Copper  Ltd.,  tiie  Miller  Company,  Olin 
Corporation-Brass  Group,  and  Revere 
Copper  Products,  Inc.,  domestic 
manufacturers  of  brass  sheet  and  strip, 
and  the  International  Association  of 
Machinists  and  Aerospace  Workers,  the 
International  Union,  Allied  Industrial 
Workers  of  America  {AFLr<:iO).  the 
Mechanics  Educational  Society  of 
America  (Local  56),  and  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC)  (petitioners],  on  brass  sheet  and 
strip  from  Brazil  and  France.  We  also 
received  antidumping  petitions  against 
the  same  products  from  Brazil,  France. 
Canada,  Italy,  the  Federal  Republic  of 
Germany,  Sweden,  and  the  Republic  of 
Korea. 

In  compliance  with  the  filing 
requirements  of  S  353.36  of  our 
regulations  (19  CFR  353.36).  the 
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antiduiiq)iiig  petitions  alleged  that 
imports  of  brass  sheet  and  strip  are 
being,  or  are  Hkely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the 
counterYailing  duty  petitions  alleged 
that_manufacturers,  producers,  or 
exporters  of  brass  sheet  and  strip 
directly  or  indirectly  receive  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Act,  and 
that  these  imports  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

On  March  31, 1988,  we  initiated  a 
countervailing  duty  investigation  to 
determine  whether  certain  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  France  of 
brass  sheet  and  strip  (51  FR  11778,  April 
7, 1966). 

On  April  24. 1988.  the  U.S. 
International  Trade  Conmiission  (ITC) 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  brass  sheet  and  strip  from 
France.  We  made  a  preliminary 
affirmative  countervailing  duty 
determination  on  June  3, 1986  (51  FR 
20867,  June  9, 1986). 

Based  upon  the  request  of  the 
petitioners,  we  extended  the  deadline 
dates  for  the  final  determination  in  the 
countervailing  duty  investigations  of 
brass  sheet  and  strip  from  Brazil  and 
France  to  correspond  to  tihe  date  of  the 
final  determinations  in  the  antidumping 
duty  investigations  of  the  same  products 
pursuant  to  section  705(a)(1)  of  the  Act. 
as  amended  by  section  806  of  the  Trade 
and  Tariff  Act  of  1984  (Pub.  L.  98-573) 
(51  FR  25379,  July  14. 1986). 

On  September  18, 1986,  Trefimetaux 
S.A.,  respondent  in  the  antidumping  and 
countervailing  duty  investigations  of 
brass  sheet  and  strip  from  France, 
requested  a  postponement  of  the  final 
antidumping  duty  determination  until 
not  later  than  the  135th  day  after 
publication  of  our  preliminary 
determination,  pursuant  to  section 
735(a)(2)(A)  of  the  Act. 

On  October  23, 1988,  we  postponed 
the  date  of  the  antidumping  duty 
determination  until  not  later  than 
January  5, 1987.  In  a  letter  dated 
October  27, 1988.  counsel  for  petitioners 
expressed  opposition  to  the  extension  of 
the  countervailing  duty  investigation  of 


brass  sheet  and  strip  from  France  to 
correspond  with  the  extended  final 
determination  deadline  in  the 
antidumping  duty  investigation  of  the 
same  products  from  France.  In  past 
cases,  once  petitioners  invoked  section 
606,  this  election  has  applied  for  the 
balance  of  the  countervailing  duty 
investigation,  regardless  of  subsequent 
extensions  in  the  applicable 
antidumping  det8rmination[s].  See 
Postponement  of  Final  Antidumping 
Duty  Determination  and  Countervailing 
Duty  Determination:  Offshore  Platform 
Jackets  and  Piles  from  the  Republic  of 
Korea  (50  FR  52823.  December  26, 1985); 
Postponement  of  Final  Countervailing 
and  Antidumping  Duty  Determinations: 
Oil  Country  Tubular  Goods  from  Israel 
(51  FR  36442,  October  10, 1986). 
Similarly,  in  this  case,  since  petitioners 
unconditionally  elected  to  exercise  their 
option  to  invoke  the  procedures  of 
section  606  we  have  determined  that 
that  election  should  apply  to  the  balance 
of  the  investigation.  Accordingly,  we  are 
extending  the  date  of  the  final 
countervailing  duty  determination  in 
brass  sheet  and  strip  from  France  until 
not  later  than  January  5, 1987. 

The  ITC  is  being  advised  of  this 
postponement,  in  accordance  with 
section  705(d)  of  the  Act.  This  notice  is 
published  pursuant  to  section  705(d)  of 
the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

November  3. 1986. 

[FR  Doc.  86-25389  Filed  11-7-88;  8:45  am] 

BIUJNG  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management  Programs 
and  Estuarlne  Sanctuaries  State 
Programs;  Alasita;  Extension  of 
Comment  Period 

agency:  Extension  of  comment  period 
on  Bristol  Bay  Coastal  Management 
Program  Environmental  Assessment. 

Location:  Bristol  Bay.  Alaska. 

Notice  of  the  availability  and 
provision  for  a  3(>-day  comment  period 
on  the  above  noted  Environmental 
Assessment  appeared  in  the  Federal 
Register  on  October  18, 1986,  51  FR 
36836.  In  response  to  a  request  to  extend 
the  comment  period,  the  Office  of  Ocean 
and  Coastal  Resource  Management 
hereby  provides  notice  that  the 
comment  period  has  been  extended  10 
days.  Please  submit  any  written 
comments  by  November  28, 1986  to: 


Peter  L.  Tweedt.  Director.  Office  of 
Ocean  and  Coastal  Resource 
Management,  1825  Connecticut 
Avenue,  NW.,  Washington.  DC  20235. 
(202)  673-5111. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration. 

Dated:  October  4. 1986. 
lames  P.  Blizzard, 

Acting  Director,  Office  of  Ocean  and  Coastal 
Resource  Management. 
[FR  Doc.  86-25333  Filed  11-7-88;  8:45  am] 

BILUNQ  CODE  3510-OS-M 


COMIMITTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  Public  Comment  on  BHaterai 
TextHe  Consultations  With  the 
Government  of  Japan  to  Review  Trade 
in  Categories  335, 6l2pt,  666pL,  and 
645/646 

November  5. 1988. 

On  September  30. 1988,  the 
Government  of  the  United  States,  imder 
Article  3  of  the  Arrangement  Regarding 
International  Trade  ia  Textiles,  done  at 
Geneva  on  December  20, 1973,  as  further 
extended  by  Protocol  dated  July  31, 
1986,  requested  consultations  with  the 
Government  of  Japan  with  respect  to 
women's,  girls'  and  infants'  cotton  coats 
in  Category  335,  lightweight  polyester 
filament  fabric  in  Category  612  pt.  (only 
TSUSA  numbers  338.5010.  .5011.  .5012. 
.5013,  .5014.  .5015.  .5016,  .5017.  .5018, 
.5019,  .5020,  and  .5021.  man-made  fiber 
blankets  in  Category  666pt.  (only 
TSUSA  numbers  363.t562,  363.8506,  and 
363.8509),  and  man-made  fiber  sweaters 
in  Category  645/646.  produced  or 
manufactured  in  Japan. 

The  purpose  of  thi»  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  consultations  between  the  two 
governments,  the  Committee  for  the 
implementation  of  Textile  Agreements 
may  later  establish  liaiits  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  cottoa  and  man-made 
fiber  textile  products  In  the  foregoing 
categories,  produced  or  manufactured  in 
Japan  and  exported  to  the  United  States 
during  the  twelve-month  period  which 
began  on  September  30, 1986  and 
extends  through  September  29. 1987  at 
levels  of  105.247  dozen  (Category  335). 
100,000,000  square  yards  (Category  612 
pt.).  540,832  pounds  (Category  666  pt.) 
and  141,393  dozen  (Category  645/646). 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 
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Anyone  wishing  to  comment  or 
provide  data  for  information  regarding 
the  treatment  of  these  categories,  under 
Article  3  of  the  MFA.  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  the 
categories,  is  invited  to  submit  sudi 
comments  or  information  in  ten  copies 
to  Mr.  William  H.  Houston  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC.  and  may  be  obtained 
upon  written  request. 

Further  conmient  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
William  H.  Houston  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Japan  Market  Statement 

Category  335—Womens,  Girls' and  Infants' 
Cotton  Coats 

September  1986. 

Summarj'  and  Conclusions 

U.S.  imports  of  Category  335  from  Japan 
were  77,803  dozen  during  the  firet  seven 
months  of  1986.  approximately  28  percent 
above  the  61,889  dozen  imported  during  the 
same  period  of  1985. 

The  U.S.  market  for  Category  335  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  in  imports  from  Japan  is 
contributing  to  this  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  women's,  girls'  and 
infants'  cotton  coats  declined  by  nearly  28 
percent  from  861  thousand  dozen  in  1983  to 
477  thousand  dozen  in  1985.  The  U.S. 
manufacturers'  share  of  this  market  declined 
from  29  percent  in  1983  to  19  percent  in  1985. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  335  increased  24 
percent  from  1.6  million  dozen  in  1983  to  2.0 
million  dozen  in  1985.  Imports  are  up  18 
percent  through  the  first  seven  months  of 
1986  compared  to  the  same  period  a  year  ago. 


The  ratio  of  imports  to  domestic  prodactioo 
rose  from  247  percent  in  1983  to  423  percent 
in  1985. 

Duty-Paid  Value  and  U.&  Producer  Price 

Approximately  67  percent  of  Category  335 
imports  from  Japan  during  the  first  seven 
months  of  1966  entered  under  three  TSUSA 
Numbers:  384.3753 — women's  cotton 
corduroy  suit-type  coats  and  jackets,  not  knit, 
not  ornamented;  384.378&— women's  cotton 
corduroy  coats  and  jackets  other  than  suit- 
type,  not  knit,  not  ornamented,  and 
384.3777 — women's  other  cotton  coats  not 
knit,  not  ornamented.  These  coats  entered  the 
U.S.  at  duty-paid  landed  values  below  U.S. 
producers'  prices  for  comparable  coats. 

Japan  Market  Statament 

Category  612  Pt— Woven  Lightweight 
Polyester  Filament  Fabrics 
September  1986. 
Summary  and  Conclusion 

U.S.  imports  of  Category  612  Pt. — 
lightweight  polyester  filament  fabric — from 
Japan  during  the  year  ending  July  1986  were 
187  million  square  yards  up  25  percent  from 
the  150  million  square  yards  imported  a  year 
earlier.  Imports  during  the  first  seven  months 
of  1986  reached  114  million  square  yards,  20 
percent  above  the  January-July  1966  level. 
Japan  is  the  largest  supplier  of  Category  612 
Pt.— lightweight  polyester  filament  fabric- 
accounting  for  59  percent  of  1988  imports. 

The  U.S.  maricet  for  polyester  lightweight 
filament  fabric  has  been  disrupted  by 
imports.  Japan's  position  as  the  major 
supplier  of  these  fabrics  makes  it  a  major 
contributor  to  the  U.S.  market  disruption. 

Production  and  Market  Share 

U.S.  production  of  lightweight  polyester 
filament  fabrics  dropped  7  percent  from  1,048 
million  square  yards  in  1984  to  975  million 
square  yarda  in  1985.  The  \JS.  producers' 
share  of  the  lightweight  polyester  filament 
fabric  market  dropped  to  77  percent  in  1985. 

Imports  and  Import  Penetration 

U.S  imports  of  Category  612  Pt. — 
lightweight  polyester  filament  fabrics — from 
all  sources  increased  in  1985  to  a  record  level 
297  million  square  yards.  Imports  for  the  first 
seven  months  of  1986  were  up  11  percent  over 
the  comparable  period  in  1985.  TTie  ratio  of 
imports  to  domestic  production  increased 
from  26  percent  in  1984  to  31  percent  in  1985. 

Duty  Paid  Values  and  U.S.  Producers'  Prices 

The  duty-paid  landed  values  of  Category 
612— lightweight  polyester  filament  fabrics — 
from  Japan  are  below  the  U.S.  producers 
prices  for  comparable  fabrics.  Approximately 
47  percent  of  Japan's  trade  of  lightweight 
polyester  filament  fabrics  during  January- 
July  1986  were  non-textured,  finished  fabrics 
imported  under  TSUSA  numbers  338.5915  and 
338.5917. 

Japan  Market  Statement 

Category  666— Man-Made  Fiber  Blankets. 
Including  Nonwovens 

September  1986. 

Summary  and  Conclusion 

U.S.  imports  of  Category  666 — man-made 
fiber  blankets — from  Japan  amounted  to  571 


thousand  pounds  during  the  year  ending  July 
1966,  up  94  percent  from  a  year  earlier. 
Imports  in  1965  were  479  thousand  pounds, 
two  and  a  half  times  the  amount  imported  in 
1984. 

The  U.S.  market  for  man-made  fiber 
blankets  is  l>eing  disrupted  by  imports  and 
imiKJrts  from  Japan  contributed  to  the  maiket 
disruption.  Continuation  of  the  growth  of 
imports  from  Japan  would  further  the 
disruption. 

Production  and  Market  Share 

U.S.  production  of  man-made  fiber  blankets 
experienced  a  substantial  decline  in  1965. 
Man-made  fiber  blanket  production  dropped 
from  50  million  pound*  in  1964  to  36  million 
pounds  in  1985,  a  24  percent  decline. 

The  market  for  man-made  fit>er  blankets 
increased  four  percent  in  1965  over  its  1984 
levd.  However,  there  was  a  distinct  drop  in 
the  U.S.  producers'  share  of  the  market  In 
1984  the  domestic  producers  provided  99 
percent  of  the  maiket;  in  1985,  they  provided 
only  73  percent 

Import  and  Import  Penetration 

U.S.  imports  of  Category  600    man-made 
fiber  blaniceta — from  all  soorcet  increaaed  34- 
fold  in  1985  to  a  record  level  14.5  million 
pounds.  The  ratio  of  imports  to  domestic 
production  increased  from  lest  than  one 
percent  in  1984  to  38  percent  in  1965. 

Duty  Paid  Values  and  U.S.  Producers  Price 

The  duty-paid  landed  values  of  Category 
866 — man-made  fiber  blankets — from  Japan 
are  below  the  U.S.  producers  prices  for 
comparable  blankets.  Approximately  65 
percent  of  Japan's  Category  606— man-made 
fiber  blankets — during  January-July  1986 
were  imported  under  TSUSA  number 
363.2562. 

Japan  Market  Statement 

Category  645/646— Man-Made  Fiber 
Sweaters 

September  1986. 

Summary  and  Conclusions 

U.S.  imports  of  Category  645/646  from 
Japan  were  156.895  dozen  during  the  year 
ending  July  1986,  compared  to  the  151.178 
dozen  imported  a  year  earlier.  During  the  first 
seven  months  of  1986,  man-made  fiber 
sweater  imports  from  Japan  were  9a966 
dozen  compared  to  89,485  dozen  imported 
during  the  same  period  of  1985. 

The  U.S.  market  from  Category  645/646  has 
been  disrupted  by  imports  and  imports  from 
Japan  are  contributing  to  this  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  man-made  fiber 
sweaters  declined  18  percent  between  1983 
and  1985  to  5,947  thousand  dozen.  The  U.S. 
producers'  share  of  this  market  declined  fix>m 
40  percent  in  1983  to  33  percent  in  1985. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  645/646  grew  from 
10,775  thousand  dozen  in  1983  to  12,167 
thousand  dozen  in  1985,  a  13  percent 
increase.  Year  ending  July  1986  imports  of 
Category  645/646  reached  12.525  thousand 
dozen,  13  percent  higher  than  the  level 
imported  during  the  year  ending  July  1985. 
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Category  646/646  imports  are  up  five  percent 
through  the  first  seven  months  of  1986.  The 
ratio  of  imports  to  domestic  produciton 
increased  from  149  percent  in  1983  to  205 
percent  in  1985. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  84  percent  of  Category  645/ 
646  imports  fit)m  Japan  during  the  first  seven 
months  of  1968  entered  under  three  TSUSA 
Nos.:  384.8069— infant  boys',  over  24  months, 
man-made  fiber  knit  sweaters,  not 
ornamented;  TSUSA  No.  384.8071— other 
infants'  man-made  fiber  knit  sweaters,  not 
ornamented:  and  TSUSA  No.  384.8073 — 
women's  and  girls'  man-made  fiber  knit 
sweaters,  not  ornamented.  These  sweaters 
entered  the  U.S.  at  duty-paid  landed  values 
below  U.S.  producers'  prices  for  comparable 
sweaters. 

[FR  Doc.  86-25378  Filed  11-7-86:  8:45  am) 
WLIMO  COOE  3S10-OR-M 


Increasing  the  Import  LimK  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Apparel  Products  Produced  or 
Manufactured  In  ttie  Republic  of  Korea 

November  5, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
10, 1988.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  December  23, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
52358)  annotmcing  establishment  of 
limits  for  certain  specified  categories  of 
cotton,  wool,  and  man-made  fiber  textile 
products,  including  Categories  359  pt. 
(cotton  vests  in  TSUSA  numbers 
381.0258,  381.0554,  381.3949,  381.5800. 
381.5920,  381.0451,  384.0646,  384.0650, 
384.0651.  384.3449,  384.3450,  384.4300, 
384.4421,  and  384.4422),  442  (wool  skirts), 
459-W  (woven  headwear  in  TSUSA 
numbers  702.7500  and  702.8000),  636 
(man-made  fiber  dresses),  641  (women's, 
girls'  and  infants'  blouses  and  shirts,  not 
knit,  of  man-made  fibers),  642  (skirts 
and  culottes  of  man-made  fibers),  and 
659-C  (coveralls  in  TSUSA  numbers 
381.3325,  381.9805,  384.2205,  384.2530. 
384.8606,  384.8807  and  384.9310). 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1986 
and  extends  through  December  31, 1986. 
Under  the  terms  of  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  1. 1982.  as 


amended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea,  and  at  the  request  of  the 
Government  of  the  Republic  of  Korea, 
swing  is  being  applied  to  the  limits  for 
Categories  442. 459-W,  636,  641,  642  and 
659-C,  increasing  them  for  the  current 
agreement  year.  The  limit  for  Category 
359-V  is  being  reduced  to  1,171,316 
pounds  to  account  for  the  increases 
applied  to  the  other  categories.  In  the 
letter  which  follows  this  notice,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  adjust  the 
designated  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FH  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983.  (48  FR  55807),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  HoustDn  lU, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committee  for  th«  Implementation  of  Textile 
Agreements 

November  5, 1988. 
Commissioner  of  Customs, 
Department  of  tht  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Comniissionen  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  18, 1985,  which 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  Korea 
and  exported  during  the  twelve-month  period 
which  began  on  January  1, 1986  and  extends 
through  December  31, 1986. 

Effective  on  November  10, 1986,  the 
directive  of  December  18, 1985  is  hereby 
further  amended  to  adjust  the  import  restraint 
limits  for  the  following  categories:' 


Category 

Adjusted  12-nno 
limit  ' 

359-V  « ,f. 

1  171  316 

442 

pounds. 
46  527  dn7An 

459-W  • 

196.228  pounds 

Onn  AK.A    #4n-rAn 

636 

•  The  bilateral  agreement,  as  amended,  provides, 
among  other  things,  that;  (1)  During  any  agreement 
year  specific  limits  or  sublimits  may  be  exceeded  by 
certain  designated  percentages,  provided  a 
corresponding  reduction  in  equivalent  square  yards 
is  made  in  one  or  mere  other  specific  limits;  (2) 
under  specified  conditions  specific  limits  and 
sublimits  may  be  adjusted  for  carryforward  not  to 
exceed  10  percent;  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the  implementation  of 
the  agreement. 


Category 

Adjusted  12-iTK> 
limit ' 

Ml ,. 

642 ^.„ 

1.076.227  dozen 
83  765  dozen 

659-C  • 

596.654  pounds. 

'  The  limits  have  not  bean  adjusted  to  account  tor  any 
imports  exported  after  December  31.  1985 

» In    Category    359.    only    TSUSA    numtwrs 
3810554,      381.3949      381.5800.      3815920, 
384,0648,      384.0650,      384.0651.      384  3449, 
384  4300,  384  4421,  and  384.4422 

=  ln    Category    459.    only    TSUSA    numbers    702  7500, 
7028000 

'  In    Category    659.    only    TSUSA    numbers    381  3325, 


381  0258. 
381.0451, 
384.3450, 


381  9805. 
384.9310 


384.2205.  3842S30.  384.8606.  384  8607  and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553.  j 

Sincerely, 
William  H.  Houston  lU, 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-25359  Filed  11-7-86;  8;45  am] 

BILUNG  CODE  3S1(M)R-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Ada  Board  Environment  Panel; 
Meeting 

action:  Notice  of  meeting. 

summary:  a  meeting  of  the  Ada  Board 

Environment  Panel  will  be  held 

Tuesday,  18  Noveniber  1986  from  5:00 

p.m.  to  9.00  p.m.  at  the  Marriott  Hotel  in 

Charleston,  West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Erhard  Ploederader,  Tartan 

Laboratories,  477  Melwood  Avenue, 

Pittsburgh.  PA  15213,  (412)  621-2210. 

Patricia  H.  Means, 

Office  of  the  Secretary  of  Defense,  Federal 

Register  Liaison  Office,  Department  of 

Defense. 

November  5, 1986. 

(FR  Doc.  86-25335  Filed  11-7-86;  8;45  am] 

niXING  COOE  3S10-01-II 


DEPARTMENT  OF  ENERGY 

Procurement  and  Assistance 
Management  Directorate;  Restriction 
of  Eligibility  for  Grant  Award; 
Tennessee  State  University 

AQENCV:  Department  of  Energy  (DOE). 
action:  Notice. 

SUMMARY:  DOE  announces  that 
pursuant  to  10  CFR  600.7(b)  it  has 
renewed  on  a  restricted  eligibility  basis 
its  grant  to  Tennesaee  State  University 
for  continued  effort  in  measuring  the 
impact  of  special  building  procedures  on 
energy  conservation.  The  renewal  is  for 
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a  one-year  period  and  is  in  the  amomt 
of$200,00a 

ProcuranMDt  Raquast  No.  05- 
86CE27438J« 

Project  Scope:  The  Tennessee  State 
University  was  awarded  the  grant  on 
September  14, 1964,  and  has  been 
performing  the  defined  e^rt  since 
September  18, 1984;  therefore,  renewal 
of  the  grant  is  based  on  Tennessee  State 
University  having  access  to  the 
established  unique  data  source  and  its 
established  analytical  procedure  to 
collect,  analyze,  and  evaluate  the  energy 
usage  data.  EligibiHty  for  continuation  of 
the  grant  effort  is,  therefore,  restricted  to 
the  Tennessee  State  University. 
Fon  nmTHER  information  contact 
Frederick  H.  Abel.  CE-13.  Office  of 
Buildings  and  Community  Systems,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Forrestal 
Building,  Washington,  DC  20685, 
Telephone  Number  (202)  252-3495. 

Issued  in  Oak  Ridge.  Tennessee,  September 
15. 1986. 

Peter  D.  Dayton, 

Director,  Procurement  and  Contracts 
Division. 

(FR  Doc.  86-25354  Filed  ll-7-«6;  8:45  am] 

BtLLING  COOE  MSS-OI-M 


Economic  Regulatory  Administration 
[ERA  Doctml  Na  M-^ft-MG] 

CEPEX,  Inc.;  Order  Approving  Blanket 
Auttwrizatlon  To  Import  Natural  Gas 
From  Canada 

AQENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  order  approving  a 
blanket  authorization  to  import  natural 
gas  from  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  blanket 
authorization  to  CETOX.  Inc.  (CEPEX),  to 
import  Canadian  natural  gas  on  a  short- 
term  basis.  The  order  issued  in  ERA 
Docket  No.  86-49-NG  authorizes  CEPEX 
to  import  up  to  50  MMcf  per  day  of 
Canadian  natural  gas  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery  of  the  import. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-078, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  252-9478.  The  docket  room  is  open 
between  the  hours  of  &00  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

iMued  in  Washington.  DC.  October  31, 
1906. 

Robert  LDavim, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  A  dministration. 
[FR  Doc.  86-25355  Filed  11-7-88;  8:45  am] 
■NJJNa  COOE  ftUO-OI-ll 
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Order  Granting  Power  Resources,  Inc. 
Exemption  From  the  ProMbttions  of 
the  Powerplant  and  Industrtai  Fuel  Use 
Act  of  1978 

AOENCY:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Order  granting  exemption. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  11  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978.  42 
U.S.C.  8301  et  seq.  ("FUA"  or  the  "Act"), 
to  Power  Resources,  Inc.  of  Houston, 
Texas  ("Petitioner").  The  permanent 
cogeneration  exemption  permits  the  use 
of  natural  gas  as  the  primary  energy 
source,  for  the  proposed  cogeneration 
facility  to  be  located  at  Big  Springs, 
Texas.  The  final  exemption  order  and 
detailed  information  are  provided 
herein. 

DATE:  The  order  shall  take  effect  on 
January  9, 1987. 

The  public  file  containing  a  copy  of 
the  order,  other  docimients,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue.  SW,  Room 
lE^-190.  Washington,  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4UX)  p jn., 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
Xavier  Puslowski.  Coal  and  Electricity 
Division,  Office  of  Fueb  Programs, 
Economic  Regulatory  Administration. 
1000  Independence  Avenue,  SW., 
Room  GA-093,  Washington,  DC  20585, 
Telephone  (202)  252-4708 
Steven  E.  Ferguson.  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113. 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  Telephone 
(202)  252-6749 

SUPPLEMENTARY  INFORMATION:  The 

facility  for  which  Power  Resources,  Inc. 
is  requesting  a  permanent  exemption 


will  be  a  toppmg-cycde  fadtity, 
construction  of  which  is  scheduled  to 
commence  in  late  1986.  The  primary 
energy  source  of  the  facility  will  be 
natural  gas  and  refinery  off-gas.  The 
facility's  two  combustion  turbine 
generators  and  steam  turbine  generator 
(and  fourth  turbine  used  to  produce 
shaft  power)  will  have  a  combined 
maximum  net  output  of  12.8  MW  during 
the  final  stage  of  project  development. 
All  of  the  electrical  output  of  the  facility 
will  be  sold  to  Texas  Utilities  Electric 
Company. 

Procedural  Raf|iareraents 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  pubhshed  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  September  19, 1988. 
(51  FR  19387),  commencing  a  45-day 
public  comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing. 

The  comment  period  closed  on 
November  3, 1986;  no  comments  were 
received  and  no  hearing  was  requested. 

Order  Granting  Pennanent  Cogeneratioa 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
the  petitioner  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA,  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  Power  Resources,  Inc.,  to 
permit  the  use  of  natural  gas  as  the 
primary  energy  source  for  its 
cogeneration  facility. 

Pursuant  to  section  702(c)  of  the  Act 
of  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  November  4, 
1986. 
Robert  L.  Davies, 

Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  A  dministration. 
|FR  Doc.  86-25356  Filed  11-7-86;  8:45  am) 
BILUMQ  COOE  MStHtt-M 


40M8 


I 

Federal  Regtoter  /  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Notices 


Federal  Energy  Regulatory 
unminiinon 

rOoetat  Noa.  ER<7-4»-000  ct  aL] 

Dayton  Poarer  ft  Ught  Co.  et  al.; 
Electric  Rate  and  Corporate 
Regulation  FMngs 

November  4. 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Dayton  Power  ft  Light  Co. 

(Docket  No.  ER87-48-000] 

Take  notice  that  on  October  27, 1986, 
The  Dayton  Power  &  Light  Company 
(DP&L)  tendered  for  filing  an  executed 
Purchase  and  Resale  Agreement 
(Agreement)  between  DP&L  and  the  City 
of  Celina  (Celina),  Ohio. 

The  proposed  Agreement  allows 
Celina  to  purchase  energy  requirements 
from  third  parties  who  will  use  existing 
Interconnection  Agreement  Rate 
schedules  to  deliver  the  energy 
requirements  to  DP&L  for  delivery  to 
Celina. 

Comment  date:  November  14, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa  Power  ft  Light  Co. 

[Docket  No.  ER87-4»-000] 

Take  notice  that  on  October  27, 1986, 
Iowa  Power  &  Light  Company  (Iowa 
Power)  tendered  for  filing  a  Notice  of 
Cancellation  of  a  Letter  Agreement 
(Agreement)  between  Iowa  Power  and 
Union  Electric  Company  (Union  Electric) 
designated  as  Iowa  Power  and  Light 
Company  Supplement  No.  7  to  Rate 
Schedule  FPC  No.  35. 

Iowa  Power  states  that  the  Agreement 
expired  on  its  own  terms  on  August  30, 
1986:  that  the  Notice  of  Cancellation 
was  mailt  1  to  Union  Electric,  the  only 
purchaser  from  Iowa  Power  under  the 
Agreement:  and  that  the  filing  was 
mailed  to  Union  Electric  and  the  Iowa 
State  Utilities  Board. 

Iowa  Power  requests  an  effective  date 
of  August  30. 1986  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  November  14, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER86-107-004] 

Take  notice  that  on  October  20, 1986 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  proposed 
changes  to  Rate  Schedule  FERC  No.  84. 
FERC  No.  R-2.  FERC  No.  90,  FERC  No. 
89.  and  FERC  No.  R-1.  These  changes 
are  to  certain  rates,  terms,  and 
conditions  concerning  those  services 


rendered  by  PGandE  under  the 
settlement  agreements  between  PGandE 
and  Northern  California  Power  agency 
(NCPA),  CPNational  Corporation  (CPN), 
Resort  Improvement  District  No.  1 
{RID#1),  Shasta  Dam  Area  Public  Utility 
District  (Shasta),  and  City  of  Redding 
(Redding),  (Settlement  Agreements). 
These  Settlement  Agreement  were  part 
of  the  settlement  agreements  approved 
by  the  Federal  Energy  Regulatory 
Commission  (FERC)  on  )une  19, 1986  in 
Docket  Nos.  ER88-107-001  and  ER86- 
107-002. 

The  Settlement  Agreement  with  each 
customer  embodies  the  agreement 
between  PGandE  and  the  customer  on 
the  procedure  and  mechanism  designed 
to  recover  amounts  due  PGandE  as 
result  of  rate  changes  based  on  certain 
California  Public  Utilities  Commission 
(CPUC)  and  FERC  decisions. 

As  a  result  of  certain  CPUC  decisions, 
PGandE  proposes  to  refund  $41,433, 
$387,  $209  and  $136,120  for  the  calendar 
year  1985  to  CPN,  RID#1,  Shasta,  and 
NCPA  respectively.  PGandE  also 
proposes  to  adjust  the  rates  for  CPN, 
RID#1,  Redding,  and  Shasta  which  were 
accepted  in  Docket  Nos.  ER86-107-001 
and  ER86-107-002  to  reflect  CPUC 
decisions  for  1985  Attrition,  1988 
Attrition,  Humboldt  Bay  Retirement,  and 
Helms  Pumped  Storage  Plant  costs. 

PGandE  also  includes  proposed 
changes  to  the  Fuel  Cost  Adjustment 
(FCA).  The  proposed  changes  allow  for 
a  calculation  of  the  FCA  in  months 
when  no  energy  has  been  purchased 
during  a  prior  12  month  period.  The 
changes  will  be  reflected  in  Part  VIII  of 
the  Settlement  Agreements  with  CPN, 
RID#1,  and  Shasta;  Part  VI  of  the 
Settlement  Agreement  with  Redding; 
and  Part  V  of  the  Settlement  Agreement 
with  NCPA. 

The  proposed  changes  to  the  rates, 
terms  and  conditions  in  the  Settlement 
Agreements  also  include  revisions  for 
the  Diablo  Canyon  Unit  Nos.  1  and  2  in 
Part  VI  of  the  Settlement  Agreement 
with  Redding. 

Using  1986  billing  determinants,  the 
proposed  rate  changes  would  result  in 
an  estimated  yearly  revenue  increase  of 
$429,502. 

Copies  of  this  filing  were  served  upon 
NCPA,  CPN,  RID#1,  Redding,  and 
Shasta  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Comment  date:  November  17, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Power  ft  Light  Company,  an 
Assumed  Businesa  Name  of  PacifiCorp 

[Docket  No.  ER87-51-000] 

Take  notice  that  Pacific  Power  &  Light 
Company  (Pacific),  an  assumed  business 


name  of  PacifiCorp,  on  October  27, 1986. 
tendered  for  filing,  in  accordance  with 
§  35.12  of  the  Commission's  Regulations 
a  Power  Sales  Agreement  dated  August 
1, 1986,  between  Pacific  and  Paget 
Sound  Power  &  Light  Company  (Puget). 

Pacific  requests  waiver  of  the 
Commission's  Notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  August  1, 1986,  which  it  claims 
is  the  date  of  commencement  of  service. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  of  the  state 
of  Washington  and  Puget. 

Comment  date:  November  14, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Power  ft  Ligfat  Company 

[Docket  No.  ER85-757-001] 

Take  notice  that  on  October  14, 1986, 
Pacific  Power  &  Light  Company  (Pacific) 
tendered  for  filing  a  compliance  report 
in  accordance  with  the  Commission's 
order  directing  Bonneville  Power 
Administration  (Bonneville)  to  correct 
Pacific's  general  plant  functionalizafion 
error  in  order  to  conform  to  both  the 
Average  System  Cost  (ASC) 
methodology  and  the  treatment  used  in 
other  filings. 

Pacific  states  that  the  effect  of  this 
correction  is  to  increase  the  Phase-in 
ASC  by  $103,000  or  .94  mills  per  kilowatt 
hour  effective  October  1, 1984.  The 
correction  will  also  increase  the  Phase  II 
ASC  by  $205,000  or  .07  mills  per  kilowatt 
hour  to  27.46  mills  per  kilowatt  hour 
effective  July  1, 1985. 

Comment  date:  November  17, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tampa  Electric  Co. 

(Docket  No.  ER86-455-0a0) 

Take  notice  that  on  October  20, 1986, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an  amended 
cost  support  schedule  showing  a  change 
in  the  daily  capacity  charge  for  its 
scheduled  interchange  service  provided 
under  interchange  agreements  with 
Florida  Power  Corporation,  Florida 
Power  &  Light  Company.  Florida 
Municipal  Power  Agency,  Fort  Pierce 
Utilities  Authority,  Jadcsonville  Electric 
Authority,  Orlando  Utilities 
Commission,  Sebring  Utilities 
Commission,  Seminole  Electric 
Cooperative,  and  the  City  of  Gainesville, 
Kissimme,  Lakeworth,  Lakeland,  St. 
Cloud,  Starke,  Tallahassee,  and  Vero 
Beach,  Florida.  The  amended  cost 
support  schedule  supersedes  one  of  the 
cost  support  schedules  tendered  initially 
in  this  docket.  The  amended  schedule 
reflects  deletion  of  a  portion  of  the  Big 
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Bend  No.  4  generating  unit  costs  from 
the  cost  basis  for  the  daily  capacity 
charge,  resulting  in  a  lesser  charge. 

Tampa  Electric  requests  that  the 
revised  daily  capacity  charge  be  made 
effective  as  of  May  1, 1988,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  the  filing,  as  amended,  has 
been  served  upon  each  of  the  above- 
named  parties  to  interchange 
agreements  with  Tampa  Electric  as  well 
as  the  Florida  Public  Service 
Commission. 

Comment  date:  November  14, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ER87-5O-000] 

Take  notice  that  on  October  27, 1986, 
Wisconsin  Public  Service  Corporation 
("the  company")  of  Green  Bay, 
Wisconsin,  filed  a  supplement  to  its 
service  agreement  with  Wisconsin 
Public  Power  Incorporated  System 
("WPPI").  The  service  agreement 
supplement  relates  to  the  company's 
FERC  Electric  Tariff,  Original  Volume 
No.  2  for  all  requirements  service  and 
contains  provisions  relative  to  the 
location  of  electric  metering  at  the  City 
of  Eagle  River.  The  filing  does  not 
change  the  level  of  the  company's  rates 
or  affect  terms  and  conditions  other 
than  those  related  to  the  said  metering 
location. 

The  Company  asks  that  the 
supplemental  agreement  be  given  a 
November  3, 1986  effective  date  so  that 
the  transfer  of  certain  substation 
facilities  from  the  company  to  the  City 
of  Eagle  River  may  take  place,  and  that 
metering  at  the  new  location  may 
commence  on  that  date  pursuant  to  the 
parties'  agreement.  The  company 
represents  the  WPPI  joins  in  the  request 
for  a  November  3, 1986  effective  date 
and  also  supports  the  filing  which  the 
company  has  made.  The  company  states 
that  it  has  furnished  copies  of  the  filing 
to  VVPPI  and  the  Wisconsin  Public 
Service  Commission. 

Comment  date:  November  14, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
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considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  86-25366  Filed  ll-7-«:  8:45  amj 
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[Docket  Nos.  CP87-33-O00  et  aL] 

Panhandle  Eastern  Pipe  Line  Co.  et  al^ 
Natural  Gas  Certificate  nHngs 

November  3, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eastern  Pipe  Line  Co. 

Pocket  No.  CP87-33-0001 

Take  notice  that  on  October  22, 1986. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77001,  filed  in  Docket  No.  CI»87- 
33-000  a  request  pursuant  to  S  157.205 
and  S  157.212  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct,  own  and 
operate  an  additional  delivery  point  for 
the  use  of  the  Kansas  Power  and  Light 
Company  (KPL)  near  Tipton,  Missouri, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP83-83-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  will  deliver 
up  to  30  Mcf  of  gas  per  day  to  lOPL  at 
this  new  delivery  point  (Tipton  #2). 
Panhandle  also  states  that  it  and  KPL 
will  reassign  30  Mcf  of  gas  per  day 
currently  delivered  to  KPL  at  its  existing 
Harrisonville  delivery  point  to  the  new 
Tipton  #2  delivery  point  and  that  the 
total  maximum  daily  delivery  obligation 
remains  unchanged.  Panhandle  asserts 
the  proposed  facihties,  estimated  to  cost 
$2,800,  consist  of  a  meter  and 
appurtenant  facihties  near  Tipton, 
Missouri  to  effectuate  deliverance  to 
KPL. 

Comment  date:  December  18, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Co.  Division  of 
Enron  Corp. 

[Docket  No.  CP85-615-0(nj 

Take  notice  that  on  October  10. 1988, 
Northern  Natiu-al  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  2223  Dodge  Street,  Omaha, 


Nebraska  68102,  filed  in  Docket  No. 
CP85-615-001,  a  petition  to  amend  the 
order  issued  January  16, 1986,  in  Docket 
No.  CP85-615-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
authorize  Northern  to  transport  gas  in 
Matagorda  Island  Area  Blocks  711  and 
712,  offshore  Louisiana  (MAT  711  and 
712)  for  Tennessee  Gas  Pipeline 
Company  (Tennessee]  on  behalf  of 
Tennessee's  producer  in  MAT  711  and 
712,  all  as  more  fully  set  forth  in  the 
petition  to  amend  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  in  Docket  No. 
CP85-615-000  it  was  authorized  to 
transport  up  to  20,000  Mcf  per  day 
(Mcfd)  on  a  firm  basis  (and  overrun 
volumes  in  excess  of  20.000  Mcfd  on  an 
intemiptible  basis)  for  Tennessee  for  a 
term  of  eight  years.  It  is  indicated  that 
Northern  receives  such  gas  in  MAT  713, 
transports  the  gas  through  its  interest  in 
the  Matagorda  Offshore  Pipeline  System 
(MOPS)  and  ultimately  redelivers  the 
gas  to  Channel  Industries  (Channel]  for 
"Tennessee's  account  at  the  intersection 
of  MOPS  and  Channel's  A/S  pipeline 
near  Tivoli,  Refugio  County,  Texas. 
Northern  now  proposes  to  amend  the 
existing  authorized  service  so  it  may 
transport  not  only  MAT  711  and  712  gas 
being  purchased  by  Tennessee  for 
system  supply  but  also  MAT  711  and  712 
gas  reserved  by  Tennessee's  producer  or 
released  by  Tennessee  to  its  producer. 
Thus  Northern  proposes  to  transport  for 
Tennessee  on  behalf  of  its  producer.  No 
change  in  receipt  or  delivery  points  is 
proposed  nor  is  any  change  proposed  in 
the  existing  transportation  volume  or 
rate. 

Comment  date:  November  24, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  K  N  Energy,  Inc. 

(Docket  No.  CP83-140-004) 

Take  notice  that  on  October  20, 1986, 
K  N  Energy,  Inc.  (K  N],  Post  Office  Box 
15265,  Lakewood,  Colorado  80215,  filed 
in  Docket  No.  CP83-140-O04,  a  petition 
to  amend  the  order  issued  March  16, 
1983,  in  Docket  Nos.  CP83-14O-000  and 
CP83-140-001,  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  K  N  to  use  the  automatic 
authorization  procedure  set  forth  in 
S  157.200(a)(1)  of  the  Regulations  to 
construct  and  operate  sales  taps  to 
make  direct  retail  sales  to  customers 
located  on  or  near  its  transmission 
facilities  with  delivery  requirements  of 
less  than  200,000,000  Btu  equivalent  of 
natural  gas  per  day,  all  as  more  fully  set 
forth  in  the  petition  to  amend  on  file 
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with  the  Commission  and  open  to  public 
inspection. 

K  N  states  that  automatic 
authorization  to  tap  its  transmission 
lines  and  to  install  appurtenant  facilities 
would  permit  it  to  make  direct  sales 
pursuant  to  its  obligations  as  a  local 
distribution  company  to  small 
commercial,  residential,  agricultural  and 
industrial  users  located  on  or  near  its 
transmission  facilities  without  the  cost 
and  delay  inherent  in  the  preparation, 
filing  for,  and  approval  of  requests  for 
authorization  under  the  prior  notice 
provisions  of  §  157.205  of  the 
Regulations.  K  N  states  that  due  to  the 
delays  inherent  in  the  prior  notice 
procedure  it  has  lost  opportunities  to 
provide  sales  to  retail  customers.  K  N 
further  states  that  delays  in  gas  service 
for  home  heating  purposes  could 
constitute  a  threat  to  health  and  safety 
and  for  farmers  that  require  gas  for 
irrigation  could  result  in  crop  loss  or 
other  economic  harm.  K  N  states  that 
the  filing  fee  of  $1,400  for  prior  notice 
filings  combined  with  the  expenditure  of 
$850  to  $1,150  to  install  each  tap  is 
significant,  that  it  has  tried  to  mitigate 
such  costs  by  combining  requests  for  gas 
service  into  one  application,  but  such 
cost  cutting  efforts  only  serve  to  further 
delay  service.  K  N  states  that  to  the 
extent  filing  fees  must  be  added  to  a 
customer's  tap  fee,  it  may  result  in  gas 
service  becoming  uneconomical  to  rural 
customers.  Finally,  K  N  states  that  the 
Commission's  goal  of  monitoring  the 
attachment  of  new  retail  customers  is 
adequately  protected  by  the  200,000,000 
Btu  equivalent  per  day  limitation  and  by 
the  annual  reporting  mechanism 
provided  by  S  157.211(a)  of  the 
Commission's  Regulations. 

Comment  date:  November  24, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Consolidated  Gas  Transmission  Corp. 

(Docket  No.  CP87-32-000] 

Take  notice  that  on  October  21, 1986, 
Consolidated  Gas  Transmission 
Corporation  (Applicant),  445  West  Main 
Street.  Clarksburg,  West  Virginia  26301, 
filed  in  Docket  No.  CP87-32-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  an  intemiptible  basis  for  Dayton 
Power  and  Light  Company  (Dayton 
Power),  all  as  more  ftilly  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Applicant  requests  continued 
authority  pursuant  to  an  August  28, 1986 
limited-term  transportation  agreement  to 
provide  an  interniptible  transportation 
service  for  Dayton  Power  of  up  to  25,000 
dt  equivalent  of  natural  gas  per  day 
through  August  31, 1987.  It  is  stated  that 
the  transportation  may  continue  year  to 
year  if  either  party  does  not  terminate 
the  agreement  by  providing  30  days 
written  notice.  Applicant  states  that  it 
would  charge  Dayton  Power  a  rate  not 
greater  than  the  maximum  rate  or  less 
than  the  minimum  rate  set  forth  in  its 
Rate  Schedule  TI. 

Applicant  states  that  it  would  receive 
the  gas  at  various  locations  on  its 
system  and  deliver  the  gas  to  an  existing 
interconnection  with  Dayton  Power 
located  in  Warrea  County,  Ohio. 
Applicant  also  states  that  no  new  or 
additional  facilities  would  be  needed. 

Comment  date:  November  24, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
Standard  Paraj^aphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  of  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  rules  of  practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 


the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  flie  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  88-25367  Filed  11-7-86;  8:45  am) 

BILUNQ  CODE  6717-01-M 


(Docket  Nos.  QF87-42-M0,  et  al.] 

Brassua  Hydroelectric  Limited 
Partnership,  inc^  et  al;  Small  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  CerUficate 
Applications,  etc. 


November  3, 1986. 

Comment  date:  December  10, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  BrasBua  Hydroelectric  Limited 
Partnership 

[Docket  No.  QF87-42-O00) 

On  October  23, 198%  Brassua 
Hydroelectric  Limited  Partnership 
(Applicant),  c/o  Swift  River/Hafslund 
Company,  General  Partner,  of  10  Harbor 
Street  Danvers,  Massachusetts  01923 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  quahfying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 
The  3.4  megawatt  hydroelectric 
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facility  will  be  located  in  Somerset 
County,  Maine. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligiblility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
2.  Gabriel  Mills  Energy  Co. 
[Docket  No.  QF87-18-000] 

On  October  18, 1986,  Gabriel  Mills 
Energy  Company  (Applicant),  of  711 
West  38th  Street,  Suite  D-2.  Austin, 
Texas  78705  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  near  Liberty  Hill, 
Texas.  The  facility  will  consist  of 
natural  gas  fired  reciprocating  engine 
generating  units.  Waste  heat  from  the 
engines  will  be  used  for  a  greenhouse 
application.  The  electric  power 
generating  capacity  will  be  2.0  MW.  The 
primary  energy  source  will  be  natural 
gas.  Installation  of  the  facility  was 
scheduled  to  begin  in  1986. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  86-25368  Filed  11-7-66;  8:45  am] 

BIUJNO  CODE  ariT-oi-M 


[Docket  No*.  QF«7-42-000  et  aL] 

Yarp  Restaurant,  inc.,  et  aL;  Small 
Power  Production  and  Cogeneration 
Facllitlee;  Qualifying  Status;  Certificate 
Applications,  etc. 

October  30, 1986. 

Conmient  date:  December  10. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Yarp  Restaurant,  Inc. 

[Docket  No.  QF87-12-000J 

On  October  15, 1986,  Yarp  Restaurant, 
Inc.  (Applicant),  of  285  Mamaroneck 
Avenue,  White  Plains,  New  York  10605 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  faciUfy  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  White  Plains. 
New  York.  The  facility  will  consist  of 
one  (1)  diesel  engine-generator  unit  and 
necessary  heat  recovery  system. 
Thermal  energy  will  be  used  for  space 
heating  and  domestic  hot  water.  The 
electric  power  production  capacity  will 
be  270  kilowatts.  The  primary  energy 
source  will  be  No.  2  diesel  oil.  The  date 
of  installation  was  September  15, 1986. 

2.  Westmoreland  Coal  Co.,  Bullitt  Coal 
Prep.  Plant 

[Docket  No.  QF88-1093-000] 

On  October  20, 1986,  Westmoreland 
Coal  Company  (Applicant),  of  Drawer  A 
and  B,  Big  Stone  Gap,  Virginia  24219, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  production  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determiniation  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  adjacent  to  the 
Applicant's  Bullitt  coal  preparation 
plant  on  Route  23  near  Appalachia. 
Wise  County,  Virginia.  The  facility  will 
consist  of  a  fluidized  bed  combustion 
boiler,  steam  turbine  generator,  and 
related  auxiliary  equipment.  Applicant 
states  that  the  primary  energy  source  of 
the  facility  will  be  "waste"  in  the  form 
of  bituminous  coal  refuse  fines  produced 
by  the  Bullitt  coal  preparation  plant  The 
electric  power  production  capacify  of 
the  facilify  will  be  20  megawatts. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  approriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-25369  Filed  11-7-86:  6:45  am] 

BILLING  CODC  t7V-C^-tt 


[Dodcet  No.  TA87-1-51-000.001] 

Great  Laices  Gas  Transmission  Co.; 
Proposed  Changes  in  F.E.R.C.  Gas 
Tariff  Under  Purchased  Gas 
Adjustment  Clause  Provisions 

November  5, 1986. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes), 
on  October  31, 1986  tendered  for  filing 
Third  Revised  Sheet  Nos.  57(i)  and  57(ii) 
and  Thirteenth  Revised  Sheet  No.  57-A 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  proposed  to  be  effective 
November  1, 1986. 

Third  Revised  Sheet  Nos.  57(i)  and 
57(ii)  reflect  a  purchase  gas  cost 
surcharge  resulting  from  maintaining 
unrecovered  purchased  gas  cost 
accounts  for  the  period  commencing 
March  1, 1986  and  ending  August  31. 
1986. 

Thirteenth  Revised  Sheet  No.  57-A 
reflects  the  estimated  incremental 
pricing  surcharge  for  the  six  month 
period  commencing  November  1, 1986 
and  ending  April  30. 1987.  No 
incremental  costs  are  estimated  for  this 
period. 

These  tariffs  sheets  also  reflect 
changes  in  Great  Lafkes  gas  purchase 
cost  applicable  to  sales  to  Michigan 
Consolidated  Gas  Company  (Mich  Con), 
ANR  Pipeline  Company  (ANR),  Natural 
Gas  Pipeline  Company  of  America 
(Natural),  Michigan  Power  Company 
(Michigan  Power),  Peoples  Natural  Gas 
Company  (Peoples),  Inter-City  Gas 
Corporation  (Inter-City)  and  for  the  cost 
of  gas  used  by  Great  Lakes  to  render  all 
of  its  sales  and  transportation  services. 
These  changes  are  a  result  of  either 
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pricing  index  mechanising  or 
renegotiations  between  the  parties. 

Great  Lakes  requests  an  effective  date 
of  November  1. 1986  for  the  tariff  sheets 
submitted  herewith  so  as  to  be  in 
conformity  with  the  semi-annual 
effective  date  as  provided  for  in  its 
tariff.  Accordingly,  Great  Lakes  requests 
waiver  of  the  30-day  notice  requirement 
of  the  provisions  of  §  154.38  (d](4)(iv)[a) 
of  the  Commission's  Regulations  and 
any  other  necesary  waivers  so  as  to 
permit  the  above  tariff  sheets  to  become 
effective  on  the  requested  effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
will  be  considered  by  the  Commissioner 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-25370  Filed  11-7-85;  8:45  am] 

HUMQ  COOE  6717-01-M 

[Docket  No.  TA87-1-5fr-000.001] 

Valero  Interstate  Transmission  Co^ 
Cliange  In  Rates  Pursuant  To 
Purchased  Gas  Cost  Acqustment 
Provisions 

November  5, 1986. 

Take  notice  that  on  October  31. 1988. 
Valero  Interstate  Transmission 
Company  ("Vitco")  tendered  the 
following  tariff  sheets  for  filing 
containing  changes  in  rates  pursuant  to 
purchased  gas  cost  adjustment 
provisions: 
8th  Revised  Sheet  No.  6,  Superseding  7th 

Revised  Sheet  No.  8,  To  FERC  Gas 

Tariff.  Original  Volume  No.  2 
3th  Revised  Sheet  No.  14.2,  Superseding 

2nd  Revised  Sheet  No.  14.2,  To  FERC 

Gas  Tariff,  Original  Volume  No.  1. 

Vitco  states  that  the  rates  stated  on 
8th  Revised  Sheet  No.  6  and  3rd  Revised 
Sheet  No.  14.2  reflects  the  change  in 
purchased  gas  costs  based  on  the  six 
months  ended  August  31, 1988. 

The  change  in  rate  to  Rate  Schedule 
S-1,  FERC  Gas  Tariff,  Original  Volume 
No.  2  includes  an  increase  in  purchased 
gas  cost  of  22.66t  per  MMBtu  and  a 
surcharge  of  13.88(  per  MMBtu.  The  rate 
for  Rate  Schedule  S-2  includes  an 


increase  in  purchased  gas  cost  of  13.31f 
per  MMBtu  and  no  surcharge.  The  rate 
for  Rate  Schedule  S-3  includes  a 
decrease  in  purchased  gas  cost  of  90.57f 
per  MMBtu  and  a  negative  surcharge  of 
16.04$  per  MMBtu.  The  surcharge  in 
each  Rate  Schedule  is  designed  to 
eliminate  the  balance  in  the  deferred 
purchased  gas  cost  account. 

The  proposed  effective  date  for  the 
above  filings  is  December  1, 1986.  Vitco 
requests  a  waiver  of  any  Commission 
regulations  or  orders  which  would 
prohibit  implementation  by  December  1, 
1986. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR)  384.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  12. 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  diis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Ptumb. 
Secretary. 
[FR  Doc.  86-25371  Filed  11-7-88;  8:45  am] 

BILUNG  COOE  B717-01-M 

[Docket  No.  TA87.1-57-000,001] 

Western  Transmission  Co^  Proposed 
Changes 

November  5, 1986. 

Take  notice  that  Western 
Transmission  Corporation  (Western),  on 
November  3, 1986,  tendered  for  filing  as 
part  of  its  FPC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  sheet: 
Twenty  Eighth  Revised  Sheet  No.  3-A. 
superseding  Twenty  Seventh  Revised 
Sheet  No.  3-A. 

There  are  no  proposed  changes  to  the 
monthly  charges  for  purchased  gas  to 
Colorado  Interstate  Gas  Company, 
Western's  sole  jurisdictional  customer, 
pursuant  to  the  provisions  of  Section  18 
of  Western's  FPC  Gas  Tariff,  Original 
Volume  No.  1. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  December  1, 1986. 

Copies  of  this  filing  have  been  served 
upon  Colorado  Interstate  Gas  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Cooimission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  12, 1986.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
ConmHssion  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-25372  Filed  ll-7-«6;  8:45  am] 

BILUNO  COOE  S717-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-777-DR] 


Amendment  to  Notice  of  Major- 
Disaster  Declaration;  Montana 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Montana  (FEMA-777-DR).  dated 
October  14. 1986.  and  related 
determinations. 

date:  October  30. 1966. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  lohnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Montana,  dated  October 
14. 1988.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  14. 1986:  Blaine. 
Garfield,  McCone,  Hiillips,  Rosebud, 
and  Valley  Coimties  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516  Disaster  Assistance) 

Dave  McLoughlin, 

Deputy  Associate  Direator,  State,  and  Local 

Programs  and  Support,  Federal  Emergency 

Management  Agency. 

(FR  Doc.  86-25314  Filed  11-7-86;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fiUng  of  the 
following  agreeinent(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parlies 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
CoRunission  regarding  a  pending 
agreement 

Agreement  No.:  217-011023. 

Title:  Hyundai  Merchant  Marine  Co.. 
Ltd./Hanjin  Container  Lines.  Ltd.  Space 
Charter  Agreement 

Parties: 

Hyundai  Merchant  Marine  Co..  Ltd. 

Hanjin  Container  Lines,  Ltd. 

Synopsis:  The  proposed  agreement 
would  replace  and  restructure  an 
existing  agreement  (Agreement  No.  217- 
010703)  between  the  parties  and  would 
permit  them  to  exchange  vessel  slots  for 
monetary  or  other  consideration 
determined  on  a  slot-basis  as  needed. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No,;  224-011024. 

Title:  Charleston  Terminal  Agreement 

Parties: 

South  Carolina  State  Ports  Authority 
(Port) 

Lykes  Bros.  Steamship  Co..  Inc. 
(Lykes) 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  assess  Lykes 
reduced  rate  of  wharfage  as 
consideration  for  specified  amounts  of 
container  cargo  to  be  generated  by 
Lykes  on  an  annual  basis.  The 
agreement  would  remain  in  effect  for 
three  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  5, 1988. 
loseph  C  Polking, 
Secretary. 

[FR  Doc.  86-25357  Filed  11-7-86;  8:45  am] 
BIUINO  CODE  t710-01-N 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notice; 
Acquisition  of  Banks  or  Bank  HokUng 
Companies 

The  notificants  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  the  Change  in  Bank  Control  Act 
(12  U.S.C.1817a))  and  §  225.41  of  the 
Board's  Regulation  Y  (12  C..F.R.  225.41) 
to  acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors. 

Comments  regarding  these 
applications  must  be  received  not  later 
than  November  25, 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Geoivia 
30303: 

1.  Clinton  Bank  &  Trust  Company 
Employee  Stock  Ownership  Stock  Bonus 
Trust,  Clinton,  Louisiana;  to  acquire 
22.61  percent  of  the  voting  shares  of 
Clinton  Bancshares,  Inc.  Clinton, 
Louisiana,  and  diereby  indirectly 
acquire  Clinton  Bank  and  Trust 
Company.  Clinton,  Louisiana. 

B.  Federal  Reserve  Bank  of 
NfinneapoUs  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480: 

1.  Leon  E.  Langemeier,  Clarence  G. 
Lohrenz,  and  Harold  J.  Lohrenz;  to  each 
acquire  33.33  percent  of  the  voting 
shares  of  The  Bridger  Company,  Billings, 
Montana,  and  thereby  indirectly  acquire 
Bank  of  Bridger,  Bridger,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Noveml>er  4. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-25315  Filed  11-7-88;  8:45  am) 
BiLUNO  CODE  e3io-oi-e 


Hrst  Ottk>  Bancshares,  Inc.,  et  el.; 
FormatkMis  of;  Acqulsltkms  by;  and 
Mergera  of  Bank  HokHng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  28, 1986. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  First  Ohio  Bancshares,  Inc.,  Toledo, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  The  Home  Banking 
Company,  Gibsonburg,  Ohio.  Comments 
on  this  application  must  be  received  by 
December  1, 1986. 

2.  Wesbanco.  Inc.,  Wheeling,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  South  Hills  Bank. 
Charleston,  West  Virginia. 

3.  Wesbanco,  Inc.,  Wheeling,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Wirt  County  Bank, 
Elizabeth.  West  Virginia. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Highlands  Bankshares,  Inc., 
Petersburg.  West  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Capon  Valley  Bank,  Wardensville,  West 
Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  4, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25316  Filed  11-7-86:  8:45  am] 

BILUNO  CODE  a210-01-M 


Westpac  Banking  Corp.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  hsted  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
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225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  25, 
1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Westpac  Banking  Corp.,  Sydney, 
Australia;  to  acquire  Wepco  Holding 
Company,  Inc.,  New  York,  New  York, 
and  thereby  indirectly  acquire  William 
E.  Pollock  Government  Securities,  Inc., 
New  York,  New  York;  William  E. 
Pollock  Money  Markets,  Inc.,  New  York, 
New  York;  William  E.  Pollock  &  Co., 
Inc.,  New  York,  New  York;  Cincinnati 
Mortgage  Corporation,  Cincinnati,  Ohio; 
and  one  percent  of  Liberty  Brokerage, 
Inc.,  New  York.  New  York;  and  thereby 
engage  in  underwriting  and  deaUng  in 
direct  obligations  of  the  United  States 
and  its  agencies;  purchasing  and  selling 
for  its  own  account  financial  futures  and 
options  on  the  securities  list  above; 
entering  in  to  repurchase  and  reverse 
repurchase  transactions  with  respect  to 


obligations  of  the  United  States,  general 
obligations  of  any  state  or  any  political 
subdivision  thereof  and  other 
obligations  list  in  12  U.S.C.  24; 
underwriting  and  dealing  in  bankers 
acceptances,  and  negotiable  certificates 
of  deposit;  making,  acquiring  and 
servicing  mortgage  loans;  and 
underwriting  and  dealing  in  state  and 
local  general  obligation  bonds  and 
revenue  bonds  for  housing,  university,  or 
dormitory  purposes  pursuant  to  12 
U.S.C.  24(7)  pursuant  to  §§  225.25(b)(16) 
and  (1)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in  the 
United  States  and  Western  Europe. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  4, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc.  86-25317  Filed  11-7-86;  8:45  am] 

BILLING  CODE  6210-01-41 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPMR  A-40,  Supp.  21] 

Federal  Travel  Regulations; 
Subsistence  Expense  Basis  For  Areas 
Outside  CONUS 

agency:  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  changes  to  Federal 
travel  regulations. 

summary:  GSA  has  issued  GSA  Bulletin 
FPMR  A-40.  Supplement  21,  transmitting 
changed  pages  amending  the  Federal 
Travel  Regulations  (FTR),  FPMR  101-7. 
to  permit  agencies  to  authorize  or 
approve  travel  on  an  actual  subsistence 
expense  basis  to  areas  outside  the 
conterminous  United  States  (CONUS) 
under  certain  special  or  unusual 
circumstances. 

EFFECTIVE  DATE:  The  revised  provisions 
transmitted  by  Supplement  21  are 
effective  for  travel  performed  on  or  after 
)uly  1, 1986. 

FOR  FURTHER  INPORMATION  CONTACT 

Staff  members,  Regulations  and  Policy 
Division  FTS  557-1253  or  557-1256  (for 
non-FTS  use  AC  703). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  residt  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 


has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 


Background 

Public  Law  99-234  (99  Stat.  1756), 
January  2, 1986,  among  other  things, 
amended  5  U.S.C.  5702  to  rescind  the 
statutory  ceilings  iniposed  on  actual 
subsistence  expense  reimbursement  for 
official  travel  in  locations  outside  the 
conterminous  United  States  and 
authorized  the  President  to  set  such 
rates. 

By  Executive  Order  No.  12561,  July  1, 
1986,  the  President  delegated  authority 
to  the  Secretaries  of  Defense  and  State 
to  establish  maximum  rates  for  the 
reimbursement  of  actual  and  necessary 
expenses  of  official  travel  for  Federal 
civilian  employees  performing  official 
travel  in  localities  ontside  CONUS. 

Explanation  of  changes 

Supplement  21  amends  the  FTR  by 
revising  reserved  paragraph  l-8.3b  to 
implement  the  maximum  daily  actual 
subsistence  expense  rates  prescribed  by 
the  Departments  of  Defense  and  State 
under  Executive  Order  12561  for  travel 
in  nonforeign  and  foreign  areas, 
respectively,  and  by  establishing  certain 
actual  subsistence  expense 
reimbursement  limitations.  Conditions 
warranting  approval  and  other 
provisions  in  Part  1-8  governing  actual 
expense  reimbursement  are  appUcable 
to  travel  outside  CONUS  as  well  as 
within  CONUS. 

Accordingly,  the  Federal  Travel 
Regulations  are  amended  as  follows: 

Chapter  1.  Travel  Allowances 

1.  Authority:  (Sec.  206(c),  63  Stat.  390;  40 
U.S.C.  486(c);  Executivs  Order  No.  11609,  July 
22, 1971;  5  U.S.C.  5707) 

Part.  8.  Reimbursement  of  Actual  Subsiatence 
Expenses 

2.  Paragraph  l-8.3b  it  revised  to  read  as 
follows: 

l-€.3.  Maximum  daily  rates  and 
reimbursement  limitations. 


b.  Travel  outside  CONUS. 

(1)  Maximum  daily  rotes.  For  travel  outside 
CONUS,  the  maximum  daily  rate  for 
subsistence  expenses  shall  not  exceed  the 
amount  prescribed  by  the  Departments  of 
Defense  and  State,  respectively,  for 
nonforeign  and  foreign  areas  as  set  forth  in 
(a)  or  (b),  below,  whichever  is  greater 

(a)  150  percent  of  the  applicable  maximum 
per  diem  rate  (rounded  to  the  next  higher 
dollar)  prescribed  imder  l-7.2b  or  c;  or 

(b)  $50  plus  the  appUcable  maximum  per 
diem  rate  prescribed  under  l-7.2b  or  c 
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(2)  Reimbursement  limitation.  When  the 
actual  Bubiistence  expenses  incurred  during 
any  one  day  are  less  than  the  maximum  daily 
rate  authorized,  the  employee  shall  be 
reimbursed  only  for  the  lesser  amount 
Expenses  incurred  and  claimed  (including 
those  for  fractional  days)  shall  be  reviewed 
and  allowed  only  to  the  extent  determined  to 
be  necessary  and  reasonable  by  the  agency 
(l-8.5b].  Reimbursement  for  meals  and 
incidental  expenses  generally  should  not 
exceed  50  percent  of  the  maximum  daily  rate 
authorized  under  (1).  above.  When 
appropriate,  however,  agencies  may  establish 
a  different  limitation. 


Dated:  October  14. 1988. 
Terence  Golden, 

Administrator  of  General  Services. 
[FR  Doc  66-25325  Filed  11-7-88;  8:45  am] 

BHJJNQ  CODE  •■aS-a4-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  a6M-0387] 

Paco  PtMrmaoeutical  Services,  Inc; 
Premarlcet  Approval  of  Ctiarter  LirtM 
aeaning  Solution  for  Sensitive  Eyes 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Paco 
Pharmaceutical  Services.  Inc.. 
Ldlcewood,  NJ.  for  premuket  approval 
under  tlie  Medical  Device  Amendments 
of  1976.  of  the  CHARTER  LABS 
CI.EANING  SOLUTION  for  SENSITIVE 
EYES.  After  reviewing  the 
recommendation  of  the  Ophthabnic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  die  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  December  10. 1986. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  RMTNCR  INTORMATION  CONTACT: 
David  M.  Whipple.  Center  for  Devices 
and  Radiological  Healtii  (HFZ-4eO). 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 
SUPPUEMENTARV  WTONMATKNI.  On  June 

16, 1986.  Pace  Pharmaceutical  Services, 
Inc.,  Lakewood,  N]  08701,  submitted  to 
CDRH  an  application  for  premaiket 


approval  of  the  CHARTER  LABS 
CLEANING  SOLUTION  for  SENSITIVE 
EYES  indicated  for  use  to  clean  soft 
(hydrophilic)  contact  lenses. 

On  July  18, 1986,  die  Ophdialmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  5. 1986,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRR 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  ofBce 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  die  CHARTER  LABS 
CLEANING  SOLUTION  for  SENSITIVE 
EYES  states  that  die  solution  is 
indicated  for  use  to  clean  soft 
(hydrophilic)  contact  lenses. 
Manufacturers  of  soft  (hydrophilic) 
contact  lenses  that  have  been  approved 
for  marketing  are  advised  that  whenever 
CDRH  publishes  a  notice  in  the  Federal 
Re^ster  of  die  approval  of  a  new 
solution  for  use  with  an  approved  soft 
contact  lens,  the  manufacturer  of  each 
lens  shall  correct  its  labeling  to  refer  to 
the  new  solution  at  the  next  printing  or 
at  such  other  time  as  CDRH  prescribes 
by  letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  die  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  audiorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  die  act  (21  U.S.C. 
360e{g]],  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either,  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  die 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  widi  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  throu^ 
administratiye  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 


grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  die  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  la  1986.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  niunber  foimd  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat  554-555,  571  (21 
U.S.C.  360e{d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  October  31. 1986. 

John  C  vniforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  86-25320  Filed  11-7-86;  8:45  am] 

BNJJNQ  CODE  IMO-OI-M 


[Docket  Na  86W-0402] 

Telectronlcs  Proprietary  Limited; 
Premarfcet  Approval  of  PASAR*  Model 
4171  Pulse  Generator.  Model  4601 
Programmer,  and  Model  4401 
Simulator 

AGENCY:  Food  and  Drug  Administration. 
ACTKNC  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Telectronics  Proprietary  Limited,  Lane 
Cove,  Australia,  for  premarket  approval, 
imder  the  Medical  Device  Amendments 
of  1976.  of  die  PASAR*  Model  4171 
Pulse  Generator,  Model  4601 
Programmer,  and  Model  4401  Simulator. 
After  reviewing  the  recommendation  of 
the  Circulatory  System  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Healdi  (CDRH)  notified  die 
applicant  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  December  10, 1986. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
revjsw  to  the  Dockets  Management 


I 
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Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62, 5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  F.  Dahnu,  Center  for  Etevices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
20910,  301-427-7594. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1985.  Telectronics 
Proprietary  Limited  of  Lane  Cove, 
Australia,  submitted  to  FDA  an 
application  for  premarket  approval  of 
the  PASAR*  Model  4in  Pulse 
Generator,  Model  4601  Programmer,  and 
Model  4401  Simulator.  The  device 
system  is  indicated  for  use  in  patients 
who  have  complicated  heart  rhythm 
disorders  who  have  undergone  an 
electrophysiologic  study  workup  and 
have  been  found  to  have  AV  nodal 
reentry  or  a  Wolff-Parkinson-White 
accessory  pathway  refractory  period  of 
greater  than  300  milliseconds.  The 
patient's  supraventricular  tachycardia 
(SVT)  must  have  been  successfully 
reverted  using  either  the  PASAR*  Model 
4401  Simulator  or  a  conunercially 
available  simulator  using  similar 
parameters.  The  successful  termination 
must  always  have  occurred  from  the 
atrium. 

On  May  23, 1986,  the  Circulatory 
Systems  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  September  30. 1986. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  fttim  that  office 
upon  written  request.  Requests  should 
be  identified  wiUi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Donald  F.  Dahms  (HFZ- 
450),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e{d)(3))  authorizes  any 
interested  person  to  petition,  imder 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 


practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
actipn  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Registv.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  10, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document,  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  October  31, 1988. 
John  C.  Villforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  86-25319  Filed  11-7-86;  8:45  am] 

BILUNO  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  followang  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
December  1986: 

Name:  Council  on  Graduate  Medical 
Education. 

Date  and  Time:  December  4-5, 1986,  8:30 
a.m. 


Place:  Auditorium,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW.. 
Washington,  £)C  20201 

The  entire  meeting  is  open. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and  to  the 
Committees  on  Labor  and  Human  Resources, 
and  Finance  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  nie  House  of 
Representatives,  with  respect  to  (A)  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties;  (C) 
issues  relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies  regarding 
(A).  (B),  and  (C)  above:  (E)  appropriate  efforts 
to  be  carried  out  by  medical  and  osteopathic 
schools,  public  and  private  hospitals  and 
accrediting  bodies  regarding  matters  in  (A), 
(B),  and  (C)  above;  and  (F)  deficiencies  in  the 
needs  for  improvements  in,  existing  data 
bases  concerning  supply  and  distribution  of. 
and  training  programs  for  physicians  in  the 
United  States. 

Agenda:  The  first  meeting  will  tentatively 
include  welcome  and  opening  remarics; 
Department  Perspective;  Congressional 
perspective;  the  role  of  the  Council:  Staff  and 
Program  Support  for  the  Council;  Issue  Forum 
A:  Physician  Manpower  Issue  Forum  B: 
Graduate  Medical  Education  Overview; 
Election  of  Chairperson:  Issue  Forum  C: 
Foreign  Medical  School  Graduates;  Issue 
Forum  D:  Graduate  Medical  Education- 
Financing;  and  Discussion  of  Preliminary 
Action  Plan  for  First  Report. 

Anyone  requiring  information  regarding  the 
subject  Council  should  contact  Mr.  Paul 
Schwab,  Executive  Secretary,  Council  on 
Graduate  Medical  Education.  Health 
Resources  and  Services  Administration. 
Room  14-05,  Parkla»wi  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  Telephone 
(301)  443-2033. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  3, 1986. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  86-25321  Filed  11-7-86:  8:45  am] 

BILUNQ  CODE  4160-15-M 


National  Institutes  of  Health 

National  Eye  institute;  Board  of 
Scientific  Counselors,  NEI;  Meeting 

Pursuant  to  Pub.  I*  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Eye 
Institute.  December  1-2, 1986,  Building 
31,  NEI  Conference  Room  8A33, 
National  Institutes  of  Health.  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
pubUc  on  December  1  from  8:30  a.m. 
until  approximately  8«)  p  jn.  for  general 
remarks  by  the  Institute's  Scientific 
Director  on  matters  concenung  the 
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intramural  programs  of  the  National  Eye 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b{c)(6),  Title  5.  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463. 
the  meeting  will  be  closed  to  the  pubhc 
on  December  1  from  approximately  3:00 
p.m.  until  recess  and  on  December  2 
from  8:30  a.m.  until  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  projects  conducted  by  the 
Ophthalmic  Genetics  and  Pediatrics 
Sections  of  the  Clinical  Branch  and  the 
Laboratory  of  Mechanisms  of  Ocular 
Diseases.  These  evaluations  and 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  projects,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  Consequently,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure. 

Ms.  Kay  Valeda.  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4903,  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members. 

Substantive  program  information  may 
be  obtained  from  Dr.  Jin  Kinoshita, 
Scientific  Director,  National  Eye 
Institute,  Building  31,  Room  6A04, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  20892  (301/496-7483). 

Dated:  October  29, 1986. 
Betty  ].  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  86-25306  Filed  11-7-86;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Eye  Institute;  Vision  Research 
Review  Committee;  Meeting 

Pursuant  to  Pub.  L  92^163,  notice  is 
hereby  given  of  the  meeting  of  the 
Vision  Research  Review  Committee, 
National  Eye  Institute,  November  20-21, 
1986,  Conference  Room  8,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  November  20  from  8:30  a.m.  to 
9:30  a.m.  for  opening  remarks  and 
discussion  of  program  guidelines. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  from  9:30  a.m.  on 


November  20  until  recess  and  on 
November  21  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Kay  Valeda,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A-03, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-4903.  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members. 

Dr.  Catherine  Henley,  Review  and 
Special  Projects  Officer.  Extramural  and 
Collaborative  Programs,  National  Eye 
Institute.  Building  31,  Room  6A-06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-5561,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.867.  Retinal  and  Choroidal 
Diseases  Research;  13.868.  Corneal  Diseases 
Research;  13.869,  Cataract  Research:  13.870. 
Glaucoma  Research;  and  13.871.  Sensory  and 
Motor  Disorders  of  Visual  Research;  National 
Institutes  of  Health.) 

Dated:  October  29, 1986. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  86-25307  Filed  11-7-86;  8:45  am) 

nUlNG  CODE  4140-01-M 


National  Cancer  institute;  Cancer 
Therapeutics  Program  Project  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Therapeutics  Program  Project 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
December  4, 1986,  Holiday  Inn-CrowTie 
Plaza,  1750  Rockville  Pike,  Rockville, 
Maryland  20852.  This  meeting  vdU  be 
open  to  the  public  on  December  4,  from 
8:30  a.m.  to  9K)0  a.m.  to  review 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  December  4th, 
from  approximately  9:00  a.m.  imtil 
adjournment  for  the  review,  discussion 
and  evaluation  of  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 


or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden.  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301) 
496-5708,  will  provide  summaries  of  the 
meeting  and  roster  of  committee 
members,  upon  request. 

Dr.  Suzanne  E.  Fisher,  Executive 
Secretary,  Cancer  Therapeutics  Program 
Project  Review  Committee,  National 
Cancer  Institute,  Westwood  Building, 
Room  834,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301  496- 
2330)  will  furnish  substantive  program 
information. 

Dated:  October  29. 1986. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  86-25308  Filed  11-7-86:  8:45  am] 

WLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dodtet  No.  N-86-1643;  FR  22821 

Community  Development  Block  Grant 
Program  for  Indian  Trit>es  and  Alaskan 
Native  Villages;  Correction 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  application  deadline 
for  funds  under  the  CDBG  Program  for 
Indian  Tribe  and  Alaskan  Native 
Villages  for  fiscal  year  1987;  correction. 

SUMMARY:  This  document  corrects  the 
date  for  submission  of  Region  V 
applications  for  fimds  under  the 
Commimity  Development  Block  Grant 
Program  for  Indian  Tribe  and  Alaskan 
Native  Villages  for  fiscal  year  1987,  that 
appeared  on  page  36758  in  the  Federal 
Register  of  Wednesday,  October  15. 
1986  (51  FR  36758). 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Leroy  P.  Gonnella.  Office  of  Program 
Policy  Development.  Office  of 
Commimity  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  (202)  755-6092. 
(This  is  not  a  toll-free  number.) 
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Accordingly,  the  following  correctioa 
is  being  made  to  the  Table  in  FR  Doc. 
86-23197,  on  page  36759  in  column  one: 

Final  Date  for  Submission  of 
Applications: 


Offices 

Applications 

misttM 
subfniQad  no 
later  tti«i> 

negnn  V.  OIP 

Feb.  2B.  1987. 

■  Applications  must  be  received  or  postmarlied  no  later 
than  (he  dMe  spsoltod  above.  AppKcaHons  Mcaved  or 
poelmailied  aNer  the  deadme  wiU  not  be  considarad. 

Dated:  November  5, 1986. 
Grady  J.  Norris, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  86-25397  Filed  11-7-88;  8:45  am] 

BILLING  CODE  4310-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Closure  of  Anchorage  District  Office 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice;  closing  of  Anchorage 
District  Office  Public  Room. 


summary:  The  BLM  Anchorage  District 
Office  Public  Room  will  be  closed  in 
accordance  with  the  Alaska  State  Office 
Reorganization.  Information  and 
assistance  concerning  BLM  Land 
records  and  programs  will  continue  to 
be  provided  at  the  BLM  Public  Room, 
Alaska  State  Office  (Anchorage  Federal 
Building)  701  C  Street.  Anchorage, 
Alaska  99513. 

EFFECTIVE  DATE:  January  23, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean  Rivers-Council,  Bureau  of  Land 
Management  701  C  Street.  Box  13. 
Anchorage,  Alaska  99513,  (907)  271- 
5960. 

Wayne  A.  Boden. 

District  Manager. 

[FR  Doc.  85-25381  Filed  11-7-88;  8:45  am] 

BILLING  CODE  4310-JA-M 


[CO-07(M)7-4322-10-2410] 

Colorado;  Grand  Junction  District 
Grazing  Advisory  Board  Meeting 

aoency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  meeting  of  Grand 
Junction  District  Grazing  Advisory 
Board. 


summary:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Jimction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  December  11, 1986.  The 
meeting  will  convene  in  the  conference 


room  at  the  Bureau  of  Land 
Management  Office.  50629  Highway  6 
and  24.  Glenwood  Springs,  Colorado,  at 
9:00  a.m. 

supflementamy  infomiation:  The 

agenda  for  the  meeting  will  include:  (1) 
Introductions,  (2)  minutes  of  the 
previous  meeting.  (3)  new  or  revised 
allotment  management  plans.  (4)  weed 
control,  (5)  signing  authority  for  checks 
on  advisory  board  project  work,  (6)  non- 
use  and  subleasing  policies,  (7)  need  to 
change  advisory  board  contributions  to 
projects  in  certain  coimtries,  (8)  BLM 
policy  on  use  of  herbicides,  (9) 
agreement  for  use  of  water  on  the  Fish 
Park  PipeHne,  (10)  status  of  current 
project  work,  (11)  new  advisory  board 
project  proposals,  (12)  public 
presentations,  and  (13)  arrangements  for 
the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:00 
and  3:30  p.m.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506,  by 
December  9, 1986. 

Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager.  Minutes  of  the 
Board  meeting  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Further  infonnation  on  the  meeting 
may  be  obtained  at  the  above  address 
or  by  calling  (303)  243-6552. 

Dated:  October  31, 1986. 
Dick  Freel, 

District  Manager.  Grand  Junction  District 
[FR  Doc.  25428  Filed  11-7-86;  8:45  am] 

BILUNQ  CODE  4310.ja-M 


[  NV-943-07-4220-11;  (Nev-059798)1 

Proposed  Continuation  of 
Withdrawal;  Nevada 

October  27,  1986. 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  By  Federal  Register  notice 
published  on  May  1, 1986  (51  FR  18233) 
the  Bureau  of  Reclamation  proposed 
that  2,263.71  aaes  of  withdrawn  land  for 
the  Robert  B.  Griffidi  Water  Project 
(RBGWP)  be  continued  for  an  additional 
20  years.  The  May  1966  proposal  is 
hereby  revised  to  continue  9,729.97 
acres.  The  land  will  remain  closed  to 


surface  entiy  and  SHniii^  b«t  has  been 
and  will  renain  opoi  to  mineral  leasing. 

date:  Commenta  siraald  be  received  by 
February  9, 1987. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureav  of  Land 
Management,  Nevada  State  Office,  P.O. 
Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  Nevada  State  Office. 
(702)  784-5481. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Reclamation  proposes  that  a 
portion  of  the  existing  land  withdrawal 
made  by  PubUc  Land  Order  3512  of 
December  7, 1964,  be  continued  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1978. 90  Stat.  2751. 
43  U.S.C.  1714.  The  land  is  described  as 
follows: 

Mount  Diablo  Meridian,  Nevada 

T.  21  S.,  R.  62  E, 

Sec.  23,  NEVi.  NEy4NWy4,  EHSEV*; 

Sec.  24,  AH; 

Sec.  25.  NV4NEy4,  SE%NEy4,  NEViNVW*. 
T.  21  S.,  R.  63  E., 

Sec.  19,  lots  3  and  4.  EV^SWVa; 

Sec.  28,  SEViNEVi.  NV4NW%,  WViSWV*. 

SEV^swy*.  sEy4i 

Sec.  29,  NyaNEy4,  NW%.  S^4SV4; 

Sec.  30.  loU  1,  2  and  4,  NEy4.  E>4NWy4, 

SEy4Swy4,  sv4SEy4; 

Sec.  34,  lots  1  to  6,  inclusive,  W^NEy4. 

WV4. 
T.  22  S..  R.  63  E., 
Sec.  1,  lots  5.  6,  7  and  8,  S^iNVi,  SVi; 
Sec.  2,  lots  5,  6,  7  and  a  SV^NH.  SV^; 
Sec.  3,  lots  5,  6,  7  and  8.  SVU4H,  SW. 
Sec.  10, 14. 15  and  32,  All; 
Sec.  23.  W%; 
Sec.  26,  W%; 
Sec.  35,  All. 
T.  23  S.,  R.  63  E.. 
Sec.  2.  lots  3.  5,  6,  7, 11  to  15.  inclusive.  lot 

18.  SV4SWy4; 
Sec.  11,  lot  1,  that  portion  lying  west  of  land 

deeded  to  the  City  of  Boulder  City, 

Nevada,  by  quitclaim  deed  dated  January 

4, 1960,  lot  2. 
T.  22S.,R.63V4E., 
Sec.  Ij  lots  1  to  6,  inclusive.  S%NEy4,  SEy4. 
The  area  described  contains  9.729.97  acres 
in  Clark  County. 

The  purpose  of  continuing  2.263.71 
acres  is  to  protect  the  construction, 
operation  and  maintenance  of  certain 
salinity  control  units  associated  with  the 
Robert  E  Griffith  Water  Project 
(RBGWP)  (formerly  known  as  the 
Southern  Nevada  Water  Project).  This 
project  supplies  soathem  Nevada  with 
water  from  the  Colorado  River.  The 
proposed  continuation  of  7.466.26  acres 
is  for  the  Southern  Nevada  Systems 
Capacity  Study.  This  study  involves 
investigating  altemativet  for  meeting 
future  peak  deUvery  capacity  problems 
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with  RBGWP  and  other  existing  water 
supply  systems  in  southern  Nevada. 
Among  the  alternatives  are  potential 
expansion  of  the  River  Mountain 
Tunnel:  a  recharge  basin  in  Henderson, 
Nevada:  and  related  conveyance  routes. 
Also  under  consideration,  is  the 
potential  recharging  of  Colorado  River 
water  in  the  Eldorado  Basin.  The 
withdrawal  segregates  the  land  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  segregative  effect  of 
the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  Nevada  State  Office. 

The  authorized  ofRcer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
wididrawal  will  be  continued  and.  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
Robert  G.  Steele. 

Deputy  State  Director.  Operations. 
[FR  Doc.  86-25310  Filed  11-7-86;  8:45  amj 

BILUNG  COOE  4310-HC-M 


40859 


[NV-943-07-4220-10;  (N-43342)] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Nevada 

October  27, 1986. 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


summary:  The  FAA  proposes  to 
withdraw  52.5  acres  of  public  land  for 
the  installation  and  operation  of  a  VHS 
direction  finder  at  Orvada,  Nevada,  in 
support  of  anation-wide  air 
navigational  control  system.  This  notice 
closes  the  land  for  up  to  2  years  from 
surface  entry  and  mining.  The  land  will 
remain  open  to  mineral  leasing. 
DATE:  Comments  and  requests  for  a 
public  meeting  should  be  received  by 
February  9, 1987. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to:  State 


Director,  Bureau  of  Land  Management. 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  BLM,  Nevada  State 
Office.  (702)  784-5481. 

On  August  22, 1986,  the  Federal 
Aviation  Administration  filed  an 
application  to  withdraw  the  following 
described  public  land,  subject  to  valid 
existing  rights,  from  settlement,  sale, 
location  or  entry  under  the 
nondiscretionary  public  land  laws, 
including  the  mining  laws: 

Mount  Diablo  Meridian,  Nevada 
T.  41  N..  R.  35  E.. 

Sec.  27,  NWy4NEV4NWV4NWV4. 
WW.NWV4NWy4,  WViSWV4NWV4. 

Nwy4SEy4Swy4Nwv4,  sviSEy4 
swy4Nwy4.  swy4Swy4SEy4Nwy4. 

The  area  described  contains  52.5  acres  in 
Humboldt  County,  Nevada. 

The  purpose  of  the  withdrawal  is  for 
the  use  of  the  land  by  the  Federal 
Aviation  Administration  for  a  VHS 
direction  finder  in  support  of  air  traffic 
operations.  This  facility  will  provide 
position  orientation  to  aircraft  flying 
between  Reno,  Nevada,  and  Boise, 
Idaho,  and  a  vast  area  of  North  Central 
Nevada.  The  withdrawal  is  necessary  to 
provide  and  secure  a  clear  zone  with  a 
1000  foot  radius  extending  from  the 
direction  finder. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestion,  or  objections  in  connection 
*vith  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  uses  which  will  be 
permitted  during  this  segregative  period 


are  grazing  and  wildUfe  habitat 
management.  Other  licenses,  permits, 
cooperative  agreements  or  discretionary 
land  use  authorizations  of  a  temporary 
nature  may  be  allowed  on  the  lands  if 
compatible  with  the  intent  of  the 
proposed  withdrawal  with  the  approval 
of  an  authorized  officer  of  the  Bureau  of 
Land  Management. 
Robert  G.  Steele, 

Deputy  State  Director,  Operations. 
[FR  Doc.  86-25309  Filed  11-7-66:  8:45  am] 

BILUNG  CODE  431»-HC-« 


[NV-943-07-4220-10  (N-43390)] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Nevada 

October  27. 1986. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  FAA  proposes  to 
withdraw  207  acres  of  public  land  for 
the  installation  and  operation  of  a 
Vortac  faciUty  in  support  of  air  traffic 
operations.  This  notice  closes  the  land 
for  up  to  2  years  from  surface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing. 

date:  Comments  and  request  for  a 
public  meeting  should  be  received  by 
February  9, 1987. 

address:  Comments  and  meeting 
requests  should  be  sent  to:  State 
Director,  Bureau  of  Land  Management, 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM.  Nevada  State 
Office,  (702)  784-5481. 

On  March  8, 1986,  the  Federal 
Aviation  Administration  filed  an 
application  to  withdraw  the  following 
described  pubUc  land,  subject  to  valid 
existing  rights,  from  settlement,  sale, 
location  or  entry  under  the 
nondiscretionary  public  land  laws, 
including  the  mining  laws: 

Mount  Diablo  Meridian.  Nevada 

A  portion  of  section  14,  Township  26  N., 
Range  30  E.,  Pershing  County,  Lovelock. 
Nevada,  owned  by  the  Bureau  of  L.and 
Management,  and  more  specifically 
described  as  follows: 

Beginning  at  the  north  west  corner  of 
section  14.  thence  S.  62'46'25"  E.  3883.05  feef, 
to  the  hill  top,  said  point  to  be  center  of  the 
proposed  VORTAC  site,  thence  N,  89'5335' 
E.  1500.0  feet,  said  point  being  the  true  point 
of  beginning  (P.O.B.).  From  the  true  point  to 
beginning,  proceed: 

S.  0*6'25'  E.  1500.0  feet,  thence  S. 
89'53'35'  W.  3000.0  feet  thence  N.  0'6'25"  W 
3000.0  feet,  thence  N.  e9*53'35'  E.  3000.0  feet, 
thence  S.  0"6'25'  E.  1500.0  feet,  back  to  the 
P.O.B. 


I 
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The  area  desciibed  contains  206.60  acres  in 
Pershing  County,  Nevada. 

The  purpose  of  the  withdrawal  is  for 
the  use  of  the  land  by  the  Federal 
Aviation  Adnunistration  for  a  Vortac 
facility  in  support  of  the  National 
Airspace  System.  The  system  consists  of 
air  navigation  facilities,  communications 
facilities  and  support  equipment  which 
provides  a  means  for  the  safe  and 
expeditious  movement  of  air  traffic 
throughout  the  United  States.  The 
withdrawal  is  necessary  for  the 
establishment,  operation,  maintenance 
and  protection  of  the  facility. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  conmients, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  grazing  and  wildlife  habitat 
management.  Other  licenses,  permits, 
cooperative  agreements  or  discretionary 
land  use  authorizations  of  a  temporary 
nature  may  be  allowed  on  the  lands  if 
compatible  with  the  intent  of  the 
proposed  withdrawal  with  the  approval 
of  an  authorized  officer  of  the  Bureau  of 
Land  Management. 

Robert  G.  Staeto, 

Deputy  State  C^rector,  Operothns. 

(FR  Doc.  86-25311  Filed  11-7-86:  8:45  am] 

WLLINQ  CODE  431(M1C-« 


[U-52625-AT] 

Utah;  Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-52825-AT  for  lands  in  Carbon 
County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  May  1, 1986.  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  aad  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  foi  the  cost  of  publishing 
this  Notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-5262S-AT  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  May  1. 1986,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Orval  h.  Hadiey, 

Chief,  Branch  of  Lends  and  Minerals 
Operations. 
[FR  Doc.  86-25330  Filed  11-7-86:  8:45  am] 

BILUNG  COOE  O10-0Q-M 


[U-38977-C]         I 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-38977-B  for  lands  in  San  Juan 
County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  March  1,  1986,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  S5  per  acre  and  18%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  .Notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-38e77-E  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  March  1, 1986,  subject  to  the 
original  terms  and  conditions  of  the 


lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Orval  L.  Hadley, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  86-25331  Filed  11-7-86;  8.-45  am) 

BILUNG  CODE  43U)-0O-M 


IU-55713] 


Utah;  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-55713  for  lands  in  Summit 
County,  Utah,  was  tim«ly  filed  and 
required  rentals  and  royalties  accnung 
from  July  1, 1986.  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  !•%  percent 
respectively.  The  $500  administrative 
fee  has  been  paid  aad  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  Notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-55713  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  July  1, 1988.  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Orval  L.  Hadley, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  86-25332  Filed  11-7-86;  8:45  am] 

BILUNG  COOE  4ailM>0-M 


lNV-943-07-4a20-10  |M-42735)] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Nevada 

agency:  Bureau  of  Land  Management, 
Interior.  1 

action:  Notice.         ' 

summary:  The  FAA  proposes  to 
withdraw  60  acres  of  public  land  for  the 
installation  and  operation  of  a  VHS 
direction  finder  near  Beatty,  Nevada,  in 
support  of  air  traffic  operations  for  the 
McCarran  International  Airport  in  Las 
Vegas.  This  notice  closes  the  land  for  up 
to  2  years  from  surface  entry  and 
mining.  The  land  wiB  remain  open  to 


mineral  leasing. 
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DATE:  Comments  and  request  for  a 
public  meeting  should  be  received  by 
February  g,  1967. 

HniMCH.  Comments  and  meeting 
requests  should  be  sent  to:  State 
Director.  Bureau  of  Land  Management, 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM,  Nevada  State 
Office,  (702)  784-5481. 

On  September  18, 1985.  the  Federal 
Aviation  Administration  filed  an 
application  to  withdraw  the  following 
described  public  land,  subject  to  valid 
existing  rights,  from  settlement,  sale, 
location  or  entry  under  tiie 
nondiscretionary  public  land  laws, 
including  the  mining  laws: 

Mount  Oiahlo  Meridian,  Nevada 

T.  13  S.,  R.  47  E., 
Sec.  17,  WViE%SWV4SE^,  WV4SEV4 

NWy4SEy4: 
Sec.  20,  W^4NEV4NWy4NEy4, 

SWy«NWViNEy4,  SV4NEy4NW%. 

SEy4Nwy4Nwy4. 

Tlie  area  de8cril>ed  contains  60  acres  in 
Njre  County,  Nevada. 

The  purpose  of  the  withdrawal  is  for 
the  use  of  the  land  by  the  Federal 
Aviation  Administration  for  a  VHS 
direction  finder  near  Beatty,  Nevada,  in 
support  of  air  traffic  operations  for  the 
McCarran  International  Airport  in  Las 
Vegas.  The  withdrawal  is  necessary  to 
provide  and  secure  a  clear  zone  with  a 
1000  foot  radius  extending  from  the 
direction  finder. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  wididrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureaa  of 
Land  Management. 

Notice  is  hereby  given  tfiat  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  flie 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will 
segregated  as  specified  abov«  unless  the 


application  is  denied  or  cancelled,  or  tiie 
withdrawal  is  approved  prior  to  that 
date.  Temporary  uses  which  will  be 
permitted  during  this  segregation  period 
are  grazing,  wildlife  habitat 
management,  development  of  oil  and 
gas  reserves  without  surface  occupancy 
and  licenses,  permits,  cooperative 
agreements  or  other  discretionary  land 
use  authorizations  of  a  temporary  nature 
that  are  compatible  with  the  intent  of 
the  proposed  withdrawal  will  be 
allowed  on  the  lands  with  the  approval 
of  an  authorized  officer  of  the  Bureau  of 
Land  Management 
Kobert  G.  Staela, 

Deputy  State  Director,  Gyrations. 
[FR  Doc.  86-25383  Filed  11-7-88;  8:45  am] 
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Fish  and  Wildlife  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  Reeifoot  Lake,  TN 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  pubhc 
that  the  Fish  and  WUdlife  Service  (FWS) 
intends  to  gather  information  necessary 
for  the  preparatian  of  on  Environmental 
Impact  Statement  (EIS)  on  the  effects  of 
alternative  water  level  management 
regimes  at  Reeifoot  Lake,  Tennessee 
that  could  result  from  modifying  the 
existing  lease  and  cooperative 
management  agreement  between  the 
Fish  and  Wildlife  Service  and  the 
Tennessee  Wildlife  Resonrces  Agency. 
A  pubUc  meeting  will  also  be  held 
regarding  this  proposal  tmd  the 
preparation  of  the  EIS.  This  notice  is 
being  furnished  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA]  Regulations  (40  CFR  1501.7)  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  solicited. 
DATES:  Written  comments  should  be 
received  by  December  10, 1988.  A  public 
scoping  meeting  will  be  held  in 
Tiptonville,  Tennessee  on  November  18, 
1986. 

ADDRESSES:  Comments  should  be 
addressed  to:  Regional  Director,  U.S. 
Fish  and  Wildlife  Service  (ARW/PC),  75 
Spring  Street  SW.,  Atlanta,  Georgia 
30303. 

The  public  scoping  meeting  on 
November  18, 1986,  will  be  held  at  7:00 
p.m.  at  the  Reeifoot  Lake  State  Park 
Museum.  Lake  Road.  Tiptonville.  TN 
38079.  Detailed  directions  to  the  meeting 
location  may  be  obtained  by  calling  the 


Refuge  Manager,  Reeifoot  National 
Wildlife  Refi]«e.  901-536-2481,  or  by 
writing  to  the  Regional  Director  at  tiie 
address  above. 

FOR  nmrHER  information  contact: 

Jeffery  M.  Donahoe  (ARW/PC).  Fish  and 
Wildlife  Biologist,  75  Spring  Street  SW., 
Atlanta.  Ga  30303,  404-331-3551  or  FTS 
242-3551. 

SUPPLEMENTARY  INFORMATION:  Jeffery 

M.  Donahoe  is  the  primaiy  author  of  this 
document. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  proposes  to 
modify  the  existing  lease  from  the 
Tennessee  Wildlife  Resources  Agency 
that  allows  the  FWS  to  manage  the 
water  control  structure  and  portions  of 
the  national  wildlife  refuge. 

The  FWS  will  consider  the  following 
alternative  methods  of  approaching  the 
proposed  action. 

Alternative  1 — ^No  Action 

With  this  alternative,  management 
would  continue  as  in  the  past  both  with 
respect  to  water  levels  and  other 
programs.  The  snrface  elevation  of  the 
lake  would  continue  to  be  maintained  as 
close  to  262.2  feet  m.s.L  (mean  sea  level) 
as  possible;  water  would  be  released 
any  time  the  lake  is  above  2B2.2  feet 
m.s.l.  and  the  gates  would  be  dosed  any 
time  the  lake  is  below  that  level  The 
forest  habitat  management  program,  and 
wildlife  management  programs  on  the 
refuge  would  continue  as  in  the  past. 

Alternative  2 

Modify  the  lease  to  unconditionally 
return  water  management 
responsibilities  to  ttie  State  by  excluding 
the  water  control  structure  from  the 
provisions  of  the  lease. 

A  number  of  different  management 
options  would  be  available  to  the  State 
under  this  alternative.  The  options  that 
could  be  implemented  by  tiie  State 
would  include  any  of  the  following: 

Option  A.  Continue  Current 
Management  Practices 

This  option  would  entail  the  same 
management  practices  as  described  in 
Alternative  1 — ^No  Action. 

Option  B.  Drawdown 

The  drawdown  option  would  involve 
lowering  the  lake  level  5.8  ft  [irom  282.2 
feet  m.s.l.  to  276.4  feet  m.s.l.)  to  expose 
approximately  50%  of  the  lake  bottom  to 
drying  by  the  sun.  The  principal 
objective  would  be  cosolidation  of  lake 
sediments  and  resulting  improvements 
in  fish  habitat.  The  drawdown  would 
start  on  June  1  and  be  completed  by  July 
15.  A  minimum  of  120  days  would  be 
allowed  for  drying,  thus  allowing 


40662 
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refilling  to  begin  somewhere  between 
November  1  and  November  15.  The  lake 
would  be  refilled  to  283.2  feet  m.s.l.  and 
held  at  that  level  until  June  1  of  the 
following  year,  at  which  time  any  of  a 
number  of  other  water  management 
strategies  might  be  followed.  While  the 
lake  was  drawn  down  existing  channels 
would  be  cleaned  and  new  channels 
would  be  cut  as  necessary  to  ensure 
proper  drainage  and  drying.  Annual 
vegetation  (e.g.,  annual  ryegrass  or 
millet)  would  be  seeded  on  the  exposed 
lake  bed  to  prevent  growth  of 
undesirable  vegetation  and  provide  food 
for  waterfowl.  Small  impoundments 
(200+  acres]  would  be  constructed  on 
the  upper  lake  fingers  to  provide  food 
for  waterfowl  arriving  prior  to  the 
refilling  of  the  lake.  Drawdowns  would 
be  repeated  as  needed  every  5  to  10 
years;  specific  decisions  concerning 
timing  would  be  made  on  the  basis  of 
monitoring  physical  and  biological 
conditions  resulting  from  the  first 
drawdown. 

Option  C.  Drawdown  Plus  Excavation 

The  drawdown  alternative  would  be 
implemented  as  described  above.  In 
addition,  dried  sediment  would  be 
excavated  from  certain  critical  areas 
while  the  lake  was  down.  The  purpose 
of  excavation  would  be  to  increase 
water  depth  in  certain  areas  where 
movement  of  boats  is  now  difficult  and 
also  to  provide  additional  sediment 
retention  capacity.  Actual  identification 
of  specific  areas  to  be  excavated  might 
not  be  possible  until  a  drawdown  was 
underway. 

Option  D.  Water  Level  Fluctuation 

The  level  of  Reelfoot  Lake  would  be 
managed  more  dynamically  than  in  the 
past,  depending  on  the  natural  moisture 
regime  in  particular  years.  The  intent 
would  be  to  manage  for  at  least  a  2-ft. 
Fluctuation  each  year.  For  example,  in  a 
wet  year,  this  fluctuation  might  be  from 
284.0  feet  m.s.l.  to  820.0  feet  m.s.l.  High 
water  levels  would  generally  occur  in 
winter  and  spring;  low  levels  would 
occur  in  the  summer.  This  alternative 
could  be  implemented  by  itself  or  in  the 
years  between  drawdowns  as  described 
in  options  B  &  C. 

Option  E.  State  Law 

Under  this  option,  which  is  described 
in  Public  Chapter  No.  670  of  the  Public 
Acts  of  1986  recently  enacted  by  the 
Tennessee  Legislature,  the  lake  level 
would  be  managed  much  as  it  is  now, 
but  at  a  higher  level.  Gates  on  the 
control  structiu-e  would  be  opened  only 
when  the  lake  surface  elevation  was 
above  283.6  feet  m.s.l.;  otherwise,  they 
would  remain  closed.  The  lake  would 


still  drain  over  the  control  structure  until 
the  surface  elevation  reached  282.2  feet 
m.s.l.  The  exact  implications  of  this 
strategy  have  not  been  determined; 
however,  it  is  generally  believed  that 
peak  lake  leveb  would  be  somewhat 
higher  than  in  the  past,  while  low  levels 
would  be  similar  to  those  observed  in 
the  past,  but  for  shorter  periods  of  time. 

Alternative  S—Implement  New  Water 
Management  lYocedure  Under  Cuirent 
Lease 

This  alternative  is  similar  to 
Alternative  2  except  that  the  FWS 
would  retain  control  of  the  water  control 
structure  but  would  implement  a  more 
dynamic  water  management  regime.  The 
management  options  available  to  the 
FWS  would  be  similar  to  those  under 
Alternative  2  with  the  exception  that 
any  water  level  manipulation  would  not 
exceed  3  feet  above  or  below  282.2  feet 
m.s.l. 

Alternative  4— Modify  the  lease  from  the 
State  to  include  the  following: 

A.  The  spillway  would  be  excluded 
from  the  lease  and  returned  to  State 
control,  subject  to  stipulations  by  the 
FWS. 

B.  The  boundaries  of  the  lands 
currently  leased  from  TWRA  and 
administered  aa  a  national  wildlife 
refuge  would  be  revised  to  improve  the 
effectiveness  of  the  refuge  management 
program  and  also  to  increase  the  State's 
flexibility  in  implementing  new  water 
level  management  programs  at  Reelfoot 
Lake. 

C.  Increase  the  term  of  lease  to 
August  28,  2036.  a  period  of  20 
additional  years  beyond  the  current 
lease  provision. 

D.  Supplement  the  revised  lease  with 
a  simultaneously-entered  cooperative 
agreement  which  would  specify 
responsibilities  and  duties  of  each 
agency,  and  which  would  be  reviewed 
for  needed  revision  at  least  every  5 
years. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1989,  as 
amended  (42  U.S.C.  4371  et  seq.),  NEPA 
Regulations  (40  CFR  Parts  1500  through 
1508).  other  appropriate  Federal 
regulations,  and  FWS  procedures  for 
compliance  with  those  regulations. 

We  estimate  the  DEIS  will  be  made 
available  to  the  public  by  June  15, 1987. 

Dated:  November  4, 1986. 
lames  W.  Pulliam,  Jr., 
Regional  Director. 
[FR  Doc.  86-25497  Filed  11-7-86;  8:45  am] 
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Nation  Park  Service 

Chesapeake  &  Ohk>  Canal  National 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park 
Commission  will  be  held  Saturday, 
December  6, 1986,  at  1:00  p.m.  at  the 
Grace  Episcopal  Church,  1041 
Wisconsin  Avenue  NW.,  Georgetown, 
DC. 

The  Commission  was  established  by 
Pub.  L.  91-664  to  meet  and  consult  with 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
the  Chesapeake  and  Ohio  Canal 
National  I-Iistorical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Miss  Carrie  Johnson,  Chairman, 

Arlington,  Virginia 
Mr.  Carl  L  Shipley,  Washington,  D.C. 
Ms.  Polly  Bloedom.  Bethesda,  Maryland 
Mr.  James  B.  Coulter,  Annapolis, 

Maryland 
Mrs.  Constance  Lieder,  Baltimore, 

Maryland 
Mr.  William  H.  Ansel.  Jr..  Romney,  West 

Virginia 
Mr.  Silas  Starry,  Shepherdstown,  West 

Virginia 
Mr.  John  D.  Millar,  Cimiberland, 

Maryland 
Mr.  Rockwood  H.  Foster,  Washington. 

D.C. 
Mr.  Barry  Passett.  Washington,  D.C. 
Ms,  Barbara  Yeaman,  Brookmont, 

Maryland 
Ms.  Joan  LaRock,  Lovettsville,  Virginia 
Ms.  Elise  Heinz,  Arlington,  Virginia 
Ms.  Marjorie  Stanley,  Silver  Spring, 

Maryland 
Mrs.  Minny  Pohlmann,  Dickerson, 

Maryland 
Dr.  James  H.  Gilford,  Frederick, 

Maryland 
Mr.  R.  Lee  Downey,  WilUamsport, 

Maryland 
Mr.  Edward  K.  Miller,  Hagerstown, 

Maryland. 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Old  and  new  business 

2.  Superintendent's  report 

3.  Committee  reports.  Plans  and  Projects 
Committee,  Recreation  Policies  and 
Issues  Committee,  Resource 
Protection  Committee 

4.  Public  comments 

The  meeting  will  be  open  to  the 
public.  Any  member  of  die  public  may 
file  with  the  Commiesion  a  written 
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statement  concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Richard  L  Stanton,  Superintendent 
C&O  Canal  National  Historical  Park. 
P.O.  Box  4,  Sharpsbuig,  Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg,  Maryland. 

Dated:  November  4, 1988. 

Lowell  V.  StuigUl. 

Acting  Regional  Director,  National  Capital 
Region. 

[FR  Doc.  8ft-25409  Filed  11-6-66;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intamational  Development 

Board  for  fnterrartional  Food  and 
Agricultural  Devek^Nnent;  Meettng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  of  the  Seventy-Ninth 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  November  25. 1986. 

The  purposes  of  the  meeting  are  to 
discuss  responses  to  the  Adn^nistrator's 
questionnaire  on  Title  XII.  to  hear  a 
report  on  JCARD  and  to  hear  and 
discuss  a  presentation  on  the  Michigan 
State  Report  on  AMca  Food  Security. 

The  Meeting  will  be  held  at  8:45  ajn. 
and  adjourn  at  12M)pjn.  on  November 
25, 1986.  The  meeting  will  be  held  in  the 
Pan  American  Health  Organi2ation 
Building,  525  23rd  Street  NW.. 
Washington.  DC  20037.  Any  interested 
person  may  attend,  and  may  present 
oral  statements  in  accordance  with 
procedures  established  by  the  Board, 
and  to  the  extent  the  tnne  available  for 
the  meeting  permits. 

Erven  J.  Long,  Director,  Research  and 
University  Relations.  Bureau  for  Science 
and  Technology,  Agency  for 
International  Development  is 
designated  as  AID  Advisoiy  Committee 
Representative  at  this  meeting.  It  is 
suggested  that  those  desiring  further 
information  write  to  Jiim  in4}are  of  the 
Agency  for  Intemational  Development 
Intematienal  DevekipBient  Cooperation 
Agency.  Washington.  DC  20523.  or 
telephone  him  at  (703)  235-8829. 


Dated:  November  5, 1986. 
Erven  I.Loag, 

A.I.D.  Adviaory  Committee  Representative. 
Board  for  bttemational  Pood  and  Agricultural 
Development 

(FR  Doc.  86-25396  FUed  11-7-86;  8:45  am] 


INTERSTATE  COMMEflCE 
COMMISSION 

[nnane*  Docket  Na  30930] 

The  Midland  Terminai  Co,  Exemption 
to  r 


The  Midland  Terminal  Company  has 
filed  a  notice  of  exemption  to  lease  the 
railroad  right-of-way  owned  by  J&L 
Specialty  Products  Corporation  (J&L) 
and  located  within  the  confines  of  J&L's 
steel  plant  in  the  Borough  of  Midland, 
Beaver  County,  Pennsylvania. 
Comments  must  be  filed  with  the 
Commission  and  served  on:  Thomas  M. 
Thompson,  Esquire,  Buchanan  IngersoU, 
Professional  Corporation,  57th  Floor,  600 
Grant  Street  Pittsburgh.  PA  15219. 
Heruy  M.  Wick,  Jr.,  Esquire,  Wick,  Rich, 
Fluke  &  Streiff,  1610  Two  Chatham 
Center,  Pittsbuigh,  PA  15219.  and  James 
D.  Barontini.  Esquire.  Law  Department 
The  Midland  Terminal  Company,  9600 
Second  Avenue,  Pittsburgh,  PA  15219. 

The  notice  is  filed  under  49  CFR 
1150^.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.SXL  10505(d)  may 
be  filed  at  any  time.  "Hie  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Dated:  October  24. 1986. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  i^roceedings. 
NoTBta  R.  McGee, 
Secretary. 

(FR  Doc.  86-28404  Filed  11-7-86:  8:45  am] 
MLUNO  OOOE  TOIK«-« 


[No.  MC-C-30006] 


Quaker  Oats  Co^  Traneportatlon 
Within  Texas  andCattfomia;  Petition 
for  Declaratory  Order 

AOENCY:  Interstate  Commerce 
Connnission. 

Acnow  Notice  of  filing  of  petition  for 
declaratory  order. 

SUMHAIIy:  The  Quaker  Oats  Con^any,  a 
producer  of^cery  and  food  products, 
seeks  institution  of  a  declaratory  order 
proceeding  to  determine  ivhether  the 
following  movements  of  food  products 
are  biterttBteiirintnstate  in  nature:  (1) 
From  storageifaoilttiesin  Texas  «nd 


California  to  customers  at  other  pohrts 
in  each  State,  respectively,  after  prior 
movements  from  out-of-State 
manufacturing  facilities;  and  (2)  from  a 
manufacturing  facility  at  Dallas,  TX,  to  a 
customer  at  El  Paso,  TX,  via  the  shortest 
direct  route  passing  through  New 
Mexico. 

Quaker  is  joined  in  its  petition  by 
Custom  Carriers,  Inc.,  Iowa  Continental 
Shippers,  Inc.,  C.H.  Robinson  Company, 
and  Wagonmaster  Transportation  Co. 

DATES:  Persons  interested  in 
participating  in  this  proceedings  should 
so  advise  the  Commission  in  writing  by 
November  25, 1986. 

A  list  of  interested  parties  will  then  be 
compiled  and.  served.  Petitioners  will 
have  10  days  from  the  service  date  of 
that  list  to  serve  each  party  on  the  list 
and  the  Commission  *vith  a  copy  of  each 
of  their  comments.  Other  parties  will 
then  have  35  days  irom  the  service  date 
of  the  service  list  to  submit  their 
comments  to  the  Commission  and  to 
petitioners'  representatives.  Petitioners 
will  have  50  days  from  the  service  date 
of  the  service  Ust  to  reply. 
ADDRESS:  Send  an  original  and.  if 
possible,  10  copies  of  comments 
referring  to  No.  MC-C-30006  to:  Case 
Control  Branch.  Office  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

Send  one  copy  of  comments  to  each 
petitioners'  representatives: 

William  P.  Jackson,  Jr.,  P.O.  Box  1240. 

Arlington,  VA  22210 
Florence  Wishman,  3649  Confians  Rd., 

Suite  122,  Irving,  TX  75061 
Owen  P.  Gleason.  7525  Mitchell  Rd.. 

Eden  Prairie,  MN  55344 
Michael  L  Springer,  2524  E.  Fender 

Ave.,  Suite  L  Fullerton,  CA  92831. 

FOR  FURTHER  lUKtRMATION  CONTACT: 

Paul  W.  Schach,  (202)  275-7885 

or 
Louis  E.  Gitomer,  (202)  275-7691. 

SUPPlfMENTARY  MRMIMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC,  20423,  or  call  289-4357 
(DC  Metropolitan  areas)  or  toll-free 
(800)  424-5403. 

Decided:  October  26, 1986. 

By  tiie  Commission,  chairman  Cradison. 
Vice  Chainnan  Simmons,  Commissioners 
Sterrett  Andre,  md  Lamtwiey.  Chairman 
Cradison '•nd  CommisBioner  Lsmlxiley 
commented  wtth-sepantte  expressions.  Vioe 
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Chainnan  Simmons  would  have  set  this 

proceeding  for  oral  hearing. 

Nonta  R.  McGas, 

Secretary. 

(FR  Doc.  86-25403  Filed  11-7-86;  8:45  am] 

KUJNO  COW  7n»41-M 

[Docket  No.  AB-18  (Sub-90X)] 

The  Chesapeake  &  Ohio  RaUway  Co; 
Abandonment  Exemption;  Hoddng 
County,  OH 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  prior  approval  under  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by  The 
Chesapeake  and  Ohio  Railway 
Company  of  6.30  miles  of  track  in 
Hocking  County.  OH,  subject  to 
standard  labor  protection. 
dates:  This  exemption  is  effective  on 
December  10, 1988.  Petitions  to  stay 
must  be  filed  by  November  25. 1986,  and 
petitions  for  reconsideration  must  be 
filed  by  December  5, 1986. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-18  {Sub-No.  90X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Patricia  Vail.  500  Water  Street, 
lacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 
SUPPUEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area),  or  toll-free  (8001 
424-5403. 

Decided:  November  3. 1986. 

By  the  Commission,  Chainnan  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrertt,  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  86-25405  Filed  11-7-86:  8:45  am] 

MLUNQ  COOC  7035-01-M 


OEPARTIMEMT  OF  JUSTICE 

Information  Collectlon(8)  Under 
Review 

November  6. 1986. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35]  since  the  last  hst  was 
published.  Entries  are  grouped  into 
submission  categories.  Each  entry 
contains  the  following  information:  (1) 
The  name  and  telephone  number  of  the 
Agency  Clearance  Officer  (from  whom  a 
copy  of  the  form /supporting  documents 
is  available];  (2]  the  office  of  the  agency 
issuing  the  form;  (3]  the  title  of  the  form; 
(4)  the  agency  from  number,  if 
applicable;  (5]  how  often  the  form  must 
be  filled  out;  (6]  who  will  be  required  or 
asked  to  report;  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  respondents;  (8]  an 
estimate  of  the  total  number  of  hours 
needed  to  fill  out  the  form;  (9)  an 
indication  of  whether  Section  3504(h]  of 
Pub.  L  96-511  applies;  and,  (10]  the 
name  and  the  telephone  number  of  the 
person  or  office  responsible  for  the  OMB 
review.  Copies  of  the  proposed  form(s] 
and  the  supporting  documentation  may 
be  obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
item(s)  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  and  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice,  Agency 
Clearance  Officer:  Larry  E.  Miesse, 
202/633-4312;  Deputy  Agency 
Clearance  Officer:  Daphne  Holden, 
202/633-5356. 

New  CoUectioa 

(1)  Larry  E.  Miesse,  202/833-4312  (alt. 
Daphne  Holden,  633-5356] 

(2]  Office  for  Victims  of  Crime,  Office  of 
Justice  Programs,  Department  of 
Justice 

(3)  VICTIM  ASSISTANCE  PROGRAM 
SURVEY  FOR  THE  NATIONAL 
VICTIMS  RESOURCE  CENTER 
DATA  BASE  (Mailing] 

(4]  N/A 

(5]  Annual       I 

(6]  State  or  local  governments.  Survey 
will  enable  National  Victims  Resource 
Center  to  collect  information  on 
victim  assistance  programs  throughout 
the  United  Slates  that  provide  direct 
services  to  victims  of  crime. 

(7)  1800  respondents 

(8)  900  burden  hours 

(9]  Not  applicable  under  3504(h] 
(10)  Robert  Veeder— 395-4814 


Extension  of  the  &cpiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  CoIlectloD 

(1)  Larry  E.  Miesse,  202/633-4312  (alt. 
Daphne  Holden,  633-5356) 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  PETITION  TO  CLASSIFY 
NONIMMIGRANT  AS  TEMPORARY 
WORKER  OR  TRAINEE 

(4)  I-128B 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit.  Section 
101(a](15](H)  and  (L),  and  214  requires 
the  use  of  this  form  by  employers  to 
petition  to  classify  nonimmigrant  as 
temporary  worker  or  trainee. 

(7)  23,958  respondents 

(8)  23,958  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veedef— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312  (alt. 
Daphne  Holden,  633-5356] 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  FOR  WAIVER  OF 
THE  FOREIGN  RESIDENCE 
REQUIREMENT  OF  SECTION  212(e] 
OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT 

(4)  1-612  I 

(5)  On  occasion     | 

(6]  Individuals  or  households. 
Information  used  to  determine 
eligibility  of  applicants  for  a  waiver. 

(7)  1,300  respondents 

(8)  433  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312  (alt. 
Daphne  Holden,  633-5356) 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  BY  REFUGEE  FOR 
WAIVER  OF  GROUNDS  OF 
EXCLUDABIUTV 

(4)  1-602 

(5)  On  occasion 

(6)  Individuals  or  households. 
Information  used  to  determine 
eligibility  for  waivers  and  to  report  to 
Congress  on  the  reasons  for  granting 
waivers. 

(7)  2,500  respondents 

(8)  625  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312  (alt. 
Daphne  Holden,  633-5356) 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  REQUEST  FOR  INFORMATION 
FROM  SELECTIVE  SERVICE  FILES 

(4)  N-422 

(5)  On  occasion 
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(6)  Individuals  or  households.  Form  is 
necessary  to  obtain  information  from 
Selective  Service  to  determine 
eligibility  for  naturalization  as 
provided  for  in  the  Immigration  and 
Nationality  Act. 

(7)  2,000  respondents 

(8)  322  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312  (alt. 
Daphne  Holden.  633-5356) 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  FOR  REMOVAL 

(4)  1-243 

(5)  On  occasion 

(6)  Individuals  or  households.  Needed  to 
determine  eligibility  of  an  applicant 
under  Section  250  of  the  Immigration 
and  Nationality  Act,  which  provides 
that  an  aUen  in  the  United  States  who 
has  fallen  into  distress  or  needs  public 
aid,  may  apply  for  removal  from  the 
United  States. 

(7)  22  respondents 

(8)  4  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312  (alt. 
Daphne  Holden,  633-5356) 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  REQUEST  FOR  RECOGNITION  AS 
A  NON-PROFIT  REUGIOUS, 
CHARITABLE,  SOCL\L  SERVICE,  OR 
SIMILAR  ORGANIZATION 

(4)  G-27 

(5)  On  occasion 

(6)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Form  is  used  to 
determine  the  qualifications  of 
persons  or  organizations  desiring 
accreditation  to  represent  aliens 
during  immigration  proceedings  as 
provided  in  Section  292  of  the 
Immigration  and  Nationality  Act. 

(7)  50  respondents 

(8)  4  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312  (alt. 
Daphne  Holden,  633-5356) 

(2)  Immigration  and  Naturalization 
Service.  Department  of  Justice 

(3)  REQUEST  FOR  DETERMINATION 
THAT  PROSPECTIVE  IMMIGRANT 
IS  AN  INVESTOR 

(4)  1-526 

(5)  On  occasion 

(6)  Individuals  or  households.  Used  to 
determine  if  a  prospective  immigrant 
is  an  investor. 

(7)  1  respondent 
16)  1  buriden  hour 

(9)  Not  apphcable  under  3504(h) 


(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse,  202/633-4312  (alt. 
Daphne  Holden,  633-5356) 

(2)  Immigration  and  Naturalization 
Service,  Department  of  Justice 

(3)  APPUCATION  FOR  A  NEW 
NATURALIZATION  OR 
CITIZENSHIP  PAPER 

(4)N-565 

(5)  On  occasion 

(6)  Individuals  or  households.  Form  used 
to  determine  if  appUcant  is  eligible  for 
issuance  of  replacement  document. 

(7)  8,000  respondents 

(8)  2,000  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

Larry  E.  Miesse, 

Department  Clearance  Officer.  Department  of 
Justice. 

[FR  Doc.  86-25334  Filed  11-7-86;  8:45  am] 
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Drug  Enforcement  Administration 

Importation  of  Controlied  Substances; 
Registration;  Arenol  Chemicai  Corp. 

By  Notice  dated  August  8, 1986,  and 
published  in  the  Federal  Register  on 
August  15. 1986;  (51  FR  29334),  Arenol 
Chemical  Corporation.  40-33  23rd  Street, 
Long  Island  City,  New  York  11101,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Phenylacetone  (8501),  a 
basic  class  of  controlled  substance 
listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations  S  1311.42.  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  November  4, 1986. 
Gene  R.  Haialip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  86-25361  Filed  11-7-86;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Registration; 
Arenol  Chemical  Corporation 

By  Notice  dated  August  8. 1986,  and 
published  in  the  Federal  Register  on 
August  15, 1988;  (51  FR  29334),  Arenol 
Chemical  Corporation,  40-33  23rd  Street, 
Long  Island  City,  New  York  11101,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below. 


Onig 


Ainpheanww.  Ms  m 

(X  its  apical  innwra  (1 100) 
McttmiiplnHiHiiia.  Mi 

o«il>aomara(lt05). 


SdaduM 


No  conunents  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations 
§  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlied 
substances  Usted  above  is  granted. 

Dated:  November  4, 1986. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  86-25362  FUed  11-7-86:  8:45  am] 

BILUNG  CODE  441IM«-M 


Manufacturer  of  Controlled 
Substances;  RegMration;  Ciba-Geigy 
Pharmaceuticals  Division  et  ai. 

By  Notice  dated  September  16. 1986 
and  published  in  the  Federal  Register  on 
September  22. 1988;  (51  FR  33668). 
Pharmaceuticals  Division.  Ciba-Geigy 
Corporation.  Regulatory  Compliance, 
SEF 1030G.  556  Morris  Avenue.  Summit 
New  Jersey  07901.  made  application  to 
the  Drug  &iforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
Methylphenidate  (1724).  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

No  comments  or  objections  have  been 
received.  TTierefore.  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
§  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 

Dated:  November  4, 1986 
Gene  R.  Haialip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration. 

[FR  Doc.  86-25363  Filed  11-7-86:  8:45  am) 
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Manufacturer  of  Controlled 
Substances  Registration;  Du  Pont 
Pharmaceuticals 

By  Notice  dated  September  16. 1986, 
and  published  in  the  Federal  Register  on 
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September  22. 1968;  [51 FR  33668].  Du 
PoDt  Pharmaceuticals.  1000  Stewart 
Avenue,  Garden  Qty.  New  York  11530, 
made  application  to  ^  Drv^ 
Enfoiceoaent  Administration  to  be 
registered  as  a  bulk  manvfactorer  of  the 
baste  classes  of  coiitruHed  substances 
listed  below: 


Drag 


QKycadOM  (9143). 

HydniGOdorw  (rreS)  . 
0)iynapham(a852).. 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  die  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
S  1301.54(e],  the  Deputy  Assistant 
Administrator  hereby  orders  that  die 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  4, 1986. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  86-25364  Fded  11-7-86;  8:45  am] 

BILUNQ  CODE  4410-09-M 


NUCLEAR  REGULATORY 
COMMISOON 

(Docket  Nos.  50-317  and  50-918] 

Baltimore  Gas  &  Electric  Co.;  Notice  of 
Consideration  of  Issiiance  of 
Amendments  to  Facility  Operating 

Licensee  and  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-53 
and  DPR-ee  issued  to  the  Baltimore  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  located 
in  Calvert  County.  Maryland. 

The  proposed  amendments  would 
modify  Technical  Specification  Limiting 
Condition  For  Operation  3.1.1.4  by 
raising  the  upper  limit  for  moderator 
temperatiu-e  coefficient  (MTC)  above 
70%  Rated  Thermal  Power  (RTP)  from 
the  current  limit  of  less  positive  than  + 
0.2  E-4  delta  k/k/*F  to  a  proposed  limit 
of  less  positive  than  +  (1.16-.66  P)  E-4 
delta  k/k/T  where  P  is  the  Fraction  of 
Rated  Power. 

The  increase  in  MTC  to  less  than 
+  0.50  E-4  at  100%  RTP  necessitates  the 
changing  of  the  reactor  coolant  system 
(RCS)  pressure  limit  for  the  safety 
analysis  of  the  feed  line  break  event 
concurrent  with  a  loss  of  A.C.  power. 
The  previous  safety  analysis  for  this 


event  had  an  RCS  pressure  limit  of  2750 
psig  (110%  of  design  ^R^ssore).  The 
proposed  safety  analysis  RCS  pressure 
limit  is  3000  psig  (120%  of  design 
pressure).  This  increase  is  based  upon 
the  low  probdbihty  of  occurence  of  the 
event. 

This  proposed  TS  revision  is  in  partial 
response  to  the  licensee's  application  for 
amendments  dated  July  31, 1988.  The 
remaining  issaes  associated  with  the 
]uly  31, 1986  ^plication  will  be 
addressed  in  separate  actions. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  December  la  1986,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  In  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  ri^t  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  inay  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding;  but  such  an  amended 
petition  must  satisfy  ^e  i^ecificity 
requirements  described  above. 

Not  later  than  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  hst  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permiUed  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  £md  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti-eet,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
10  days  of  the  notice  period,  it  is 
requested  tiiat  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Ashok  C.  Thadanij  (Petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed),  (plant  name),  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  D.  A. 
Brune,  Jr.,  General  Counsel,  Baltimore 
Gas  &  Electric  Company.  P.O.  Box  1475, 
Baltimore,  Maryland  21203,  attorney  Tor 
the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
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should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  July  31. 1986  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC. 
and  at  the  Calvert  County  Library, 
Prince  Frederick,  Maryland. 

Dated  at  Bethesda.  Maryland,  this  4th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Director,  PWR  Project  Directorate  »B 
Division  of  PWR  Licensing-B. 
[FR  Doc.  86-25410  Filed  11-7-86;  8:45  am] 

BILUNG  CODE  7S90-01-M 


[Docket  No.  50-483] 

Union  Electric  Co.  (Callaway  Plant,  Unit 
1):  Notice  of  Withdrawal  of  Application 
for  Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Union  Electric 
Company  (the  Licensee)  to  withdraw 
part  of  its  May  17, 1985.  amendment 
application  for  the  Callaway  Plant,  Unit 
1.  located  in  Callaway  County,  Missouri. 
The  withdrawn  part  of  the  proposed 
amendments  would  have  permitted  an 
extension  to  perform  Type  C  tests  on  59 
containment  isolation  valves  and 
editorial  changes  to  valve  function 
descriptions  and  system  designators  in 
Table  3.6-1  of  the  Technical 
Specifications.  The  Commission  issued  a 
Notice  of  Consideration  of  Issuance  of 
the  Amendment  in  the  Federal  Register 
on  July  3. 1985  (50  FR  27510).  By  letter 
dated  September  29. 1986,  the  licensee 
withdrew  part  of  its  application  for  the 
proposed  amendment.  The  Commission 
has  determined  that  permission  to 
withdraw  part  of  the  May  17, 1985, 
application  for  amendment  should  be 
granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  17, 1985,  (2)  the 
licensee's  letter  dated  September  29. 
1986.  withdrawing  part  of  the 
application  for  amendment,  and  (3)  our 
letter  dated  November  5, 1986.  All  of  the 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC.  and  at  the  Fulton 
City  Library,  709  Market  Street.  Fulton. 
Missouri  65251  and  the  Olin  Library  of 
Washington  University,  Skinker  and 


Lindell  Boulevards,  SL  Louis,  Missouri 
63130. 

Dated  at  Bethesda.  Maryland,  this  5th  day 
of  Novemlier  1966. 

For  the  Nuclear  Regulatory  Commission. 
B.J.  Youngblood, 

Director,  PWR  Project  Directorate  •4. 

Division  of  PWR  Licensing-A. 

[PR  Doc.  86-25411  Filed  11-7-86;  8:45  amj 

niXING  CODE  7S«M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(FHe  No.  22-15985] 

Application  and  Opportunity  For 
Hearing;  Citicorp 

November  S.  1986. 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 
apphcation  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeships  of  United  States  Trust 
Company  of  New  York  (the  'Trust 
Company")  under  four  existing 
indentures,  tliree  Pooling  and  Servicing 
Agreements  each  dated  as  of  July  1, 1986 
and  two  Pooling  and  Servicing 
Agreements  each  dated  as  of  August  1, 
1986  ("the  Agreements")  under  which 
certificates  evidencing  interests  in  a 
pool  of  mortgage  loans  have  been 
issued,  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Trust  Company  from  acting  as 
Trustee  under  either  of  such  indentures 
or  the  Agreements. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  a  conflicting  interest, 
either  eliminate  the  conflicting  interest 
or  resign  as  trustee.  Subsection  (1)  of 
section  310(b)  provides,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  which 
securities  of  an  obligor  upon  the 
indenture  securities  are  outstanding. 
However,  under  clause  (ii)  of  subsection 
(1),  there  may  be  excluded  from  the 
operation  of  the  subsection  another 
indenture  under  which  other  securities 
of  the  same  obligor  are  outstanding,  if 
the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
both  the  qualified  indenture  and  such 
other  indenture  is  not  so  likely  to 


involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  such  trustee  from  acting  as 
trustee  imder  one  of  such  indentures. 
The  Applicant  alleged  that: 

(1)  The  Trust  Company  currently  is 
acting  as  Trustee  under  four  indentures 
in  wWch  the  Applicant  is  the  obligor. 
The  indenture  dated  as  of  February  15, 
1972  involved  the  issuance  of  Floating 
Rate  Notes  due  1989,  the  indenture 
dated  as  of  March  15, 1977  involved  the 
issuance  of  various  series  of  unsecured 
and  unsubordinated  Notes,  the 
indenture  dated  as  of  August  25. 1977 
involved  the  issuance  of  Rising-Rate 
Notes,  Series  A  and  the  indenture  dated 
as  of  April  21, 1980  involved  the 
issuance  of  various  series  of  unseau«d 
and  unsubordinated  Notes.  Said 
indentures  were  filed  as.  respectively. 
Exhibits  4(a),  2(b),  2(b).  and  2(a)  to 
Applicant's  respective  Registration 
Statements  Nos.  2-42915.  2-56355,  Z- 
59396  and  2-64862  filed  under  the 
Securities  Act  of  1933,  and  have  been 
qualified  under  the  Trust  Indenture  Act 
of  1939.  Said  four  indentures  are 
hereinafter  called  the  Indentures  and  the 
securities  issued  pursuant  to  the 
Indentures  are  hereinafter  called  the 
Notes. 

(2)  The  AppUcant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  July  24. 1986.  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  July  1, 
1986  (the  "1986-H  Ajgreement")  vwth 
Citibank,  N.A.,  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc.,  under 
which  they  were  issued  on  July  24. 1986 
Mortgage  Pass-Through  Certificates, 
Series  1986-H  10.00%  Pass-Through  Rate 
(the  Series  1986-H  Certificates"),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
family  mortgage  loans  (the  "198&-H 
Mortgage  Pool")  originated  and  serviced 
by  Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$74,875,168.36  at  the  close  of  business  on 
July  1, 1986.  which  mortgage  loans  were 
assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1986-H 
Certificates.  On  July  24, 1986,  Applicant, 
the  parent  of  Citibank,  N.A..  entered 
into  a  guaranty  of  even  date  (the  "1986- 
H  Guaranty")  pursuant  to  which 
applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  198&-H 
Certificates,  to  be  liable  for  6.5%  of  the 
initial  aggregate  principal  balance  of  the 
1986-H  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 


pcovision  of  the  19a6-H  Cuaanty.  The 
1986-H  Goartmty  states  the  applicant's 
obligationt  thereunder  rank  pari  passu 
with  all  nnaecured  and  unsubcntlinated 
indebtedness  of  Aiqdicant,  and 
accordingly,  if  enforced  against 
Applicant  the  198&4i  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1986-4i  Certificates  were  registeed 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Forms  S-11 
and  S-3,  FUe  No;.  3^-6358)  as  part  of  a 
delayed  or  continuous  offering  of 
$2.000.00(M)00  aggregate  amount  of 
Mortgage  Pass-Thrmigh  Certificates 
pursuant  to  Rule  415  under  the  Act  The 
Series  ig86-H  Certificates  were  offered 
by  a  Prospectus  Supplement  dated  July 
9. 1986,  stq>plemental  to  a  Prospectus 
dated  July  9, 1986.  The  ig86-H 
Agreement  has  not  been  qualified  under 
the  Trust  Indenture  Act  of  1939. 
(4)  On  July  28, 1986.  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  July  1, 
1988  (the  "igeft-I  Agreement")  with 
Citibank,  N.A.,  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc.,  under 
which  there  were  issued  on  July  28, 1986, 
Mortgage  Pass-llirou^  Certificates, 
Series  1986-1  a50%  Pass-Through  Rate 
(the  "Series  1986-1  Certificates"),  which 
evidence  fractional  imdivided  interests 
in  a  pool  of  conventional  one-to-four- 
family  mortgage  loans  (the  "1966-1 
Mortgage  Pool")  originated  and  serviced 
by  Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$75,552,240.88  at  the  close  of  business  on 
July  1. 1986.  which  mortgage  loans  were 
assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1986-1 
Certificates.  On  July  28, 1986,  Applicant 
the  parent  of  Citibank,  N.A.,  entered 
into  a  Guaranty  of  even  date  (the  "1986- 
I  Guaranty")  pursuant  to  which 
Applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1986-1  Certificates, 
to  be  hable  for  7.00%  of  the  initial 
aggregate  principal  balance  of  the  1986-i 
Mortgage  Pool  and  for  lesser  amounts  in 
later  years  pursuant  to  the  provision  of 
the  1986-1  Guaranty.  The  1986-1 
Guaranty  states  that  Applicant's 
obligations  thereunder  rank  pari  passu 
with  all  unsecured  and  unsubordinated 
indebtedness  of  AppUcant  and 
accordingly,  if  enforced  against 
Applicant  the  1986-1  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1986-1  Certificates  were  registered 
under  the  Securibes  Act  of  1933 
(Registrant  Statement  on  Forms  S-11 
and  S-3.  File  No.  33-6358)  as  part  of  a 
delayed  or  continuous  offering  of 
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$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1986-1  Certificates  were  offered 
by  a  Prospectus  Supplemental  dated  July 
10, 1986  supplemental  to  Prospectus 
dated  July  9. 1986.  The  1986-1  Agreement 
has  not  been  qualified  under  the  Trust 
Indenture  Act  of  1939. 

(5)  On  July  28, 1986,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  July  1, 
1986  (the  "1985-J  Agreement^  with 
Citibank,  N.A.,  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc.,  under 
which  there  were  issued  on  July  28, 1986 
Mortgage  Pass-Through  Certificates, 
Series  1986-J  iaOO%  Pass-Through  Rate 
(the  "Series  19a6-J  Certificates"),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
family  mortgage  loans  (the  "1086-) 
Mortgage  Pool")  originated  and  serviced 
by  Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$119,385,653.63  at  the  close  of  business 
on  July  1, 1986,  which  mortgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1986-J 
Certificates.  On  July  28, 1986.  Applicant, 
the  parent  of  Citibank,  N.A-,  entered 
into  a  guaranty  of  even  date  (the  "1986-J 
Guaranty")  pursuant  to  which  applicant 
agreed,  for  the  benefit  of  the  holders  of 
the  Series  1986-J  Certificates,  to  be 
liable  for  7.00%  of  the  initial  aggregate 
pnncipal  balance  of  the  1986-j  Mortgage 
Pool  and  for  lesser  amounts  in  later 
years  pursuant  to  the  provisions  of  the 
1986-J  Guaranty.  The  1986-J  Guaranty 
states  that  Applicant's  obligations 
thereunder  rank  pari  passu  with  all 
unsecured  and  unsubordinated 
indebtedness  of  Applicant,  and 
accordingly,  if  enforced  against 
Applicant  the  1986-J  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1986-J  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Forms  S-11 
an  S-3.  File  No.  33-6358  as  part  of  a 
delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1986-J  Certificates  were  offered 
by  a  Prospectus  Supplement  dated  July 
16, 1986.  supplemental  to  a  Prospectus 
dated  July  9. 1986.  The  1986-J  Agreement 
has  not  been  qualified  under  the  Trust 
Indenture  Act  of  1939. 

(6)  On  August  28. 1988,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  August 
1, 1986  (the  1986-K  Agreement")  with 
Citibank,  N.A.,  Originator  and  Servicer, 


and  Citicorp  Homemakers,  Inc.,  under 
which  there  were  isBued  on  August  26, 
1986,  Mortgage  Pasfl-Tfarongh 
Certificates,  Series  198e-K  9.50%  Pass- 
Through  Rates  (the  "Series  1986-K 
Certificates"),  which  evidence  fraction^ 
undivided  interests  in  ■  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  1986-K  Mortgage 
Pool")  originated  and  services  by 
Citibank.  N.A.  and  kaving  adjusted 
principal  balances  aiggregating 
$76,666,366.75  at  close  of  business  on 
August  1986,  which  mortgage  loans  were 
assigned  to  the  Trust  Company  as 
Trustee  simultaneovsly  with  the 
issuance  of  the  Series  1966-^ 
Certificates.  On  August  26, 1986, 
Applicant,  the  parent  of  Citibank,  Nj\., 
entered  into  a  Guaranty  of  even  date 
tthe  "1986-K  Guaranty")  pursuant  to 
which  Applicant  agreed,  for  the  benefit 
of  the  holders  of  the  Series  1986-K 
Certificates,  to  be  table  for  7.00%  of  the 
initial  aggregate  principal  balaace  of  the 
1966-K  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisions  of  the  1986-K  Guaranty.  The 
1986-K  Guaranty  states  that  Applicant's 
obligations  thereunder  tank  pari  passu 
with  all  unsecured  tnd  unsubordinated 
indebtedness  of  Af^licant  and 
accordingly,  if  enforced  against 
Applicant  the  198&-K  Guaranty  would 
rai^  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1986-K  certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Forms  S-11 
and  S-3,  File  No.  33-6358)  as  part  of  a 
delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  41S  under  the  Act.  The 
Series  1986-K  Certificates  were  offered 
by  a  Prospectus  Supplement  dated 
August  14, 1986  supplemental  to  a 
Prospectus  dated  Jijy  9, 1986.  The  1986- 
K  Agreement  has  n»t  been  qualified 
under  the  Trust  Indenture  Act  of  1939. 

(7)  On  August  26, 1986,  flie  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  August 
1, 1986  (the  "1986-i  Agreement")  with 
Citibank  N.A.,  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc.,  under 
which  these  were  iasued  on  August  26, 
1986  Mortgage  Pass-Through 
Certificates,  Series  198&-L  9.50%  Pass- 
Through  Rate  (the  "Series  1986~L 
Certificates"),  which  evidence  fractional 
undivided  interests  dn  a  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  "1986-4.  Mortgage 
Pool")  originated  and  serviced  by 
Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$98,775,532.57  at  the  close  of  business  on 
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August  1. 1986,  which  mortgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  19ed-L 
Certificates.  On  August  28. 1986, 
Applicant,  the  parent  of  Citibank.  N.A.. 
entered  into  a  guaranty  of  even  date  (the 
"1986-L  Guaranty")  pursuant  to  which 
applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1986-L  Certificates, 
to  be  liable  for  6.50%  of  the  initial 
aggregate  principal  balance  of  the  1986- 
L  Mortgage  Pool  and  for  lesser  amounts 
in  later  years  pursuant  to  the  provisions 
of  the  1986-L  Guaranty.  The  1986-L 
Guaranty  states  that  Apphcant's 
obligations  thereunder  rank  por/ passu 
with  all  unsecured  and  unsubordinated 
indebteness  of  Applicant,  and 
accordingly,  if  enforced  against 
Applicant  the  1986-i  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1986-L  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Forms  S-11 
and  S-3.  File  No.  33-6358  as  part  of  a 
delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1986-L  Certificates  were  offered 
by  a  Prospectus  Supplement  dated 
August  19. 1986.  supplemental  to  a 
Prospectus  dated  August  19. 1986.  The 
1986-L  Agreement  has  not  been 
qualified  under  the  Trust  bidenture  Act 
of  1939. 

The  1986-H  Agreement  the  1986-1 
Agreement  the  1986-J  Agreement,  the 
198&-K  Agreement  and  the  198e-L 
Agreement  are  hereinafter  called  the 
1986  Agreements  and  the  1986-H 
Guaranty,  the  1986-1  Guaranty,  the 
1986-1  Guaranty,  the  1986-K  Guaranty 
and  the  1986-4.  Guaranty  are  hereinafter 
called  the  1986  Guarantees. 

(B)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1986  Guarantees 
are  wholly  unsecured,  are 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1986  Guarantees  are  unlikely  to  cause 
any  conflict  of  interert  among  the 
trusteeships  of  the  Trust  Company  under 
the  1986  Agreements. 

(9)  The  Applicant  has  waived  notice 
of  hearing,  waived  hearing,  and  waived 
any  and  all  rights  to  specify  procedures 
under  Rule  8(b)  of  the  Commission's 
Rules  of  Practice  in  connection  with  this 
matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persmis  are  referred  to  said  appHcation, 
File  No.  22-15985.  which  is  a  public 
document  on  file  in  the  office  of  the 


Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 

Notice  is  Further  Given  that  any 
interested  person  may,  not  later  than 
November  24, 1986,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest  the 
reasons  for  such  request,  and  the  issues 
of  law  or  fact  raised  by  said  application 
which  he  desires  to  controvert  or  may 
request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington.  DC 
20549. 

At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission, 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shiriey  E.  Hollis, 

Assistant  Secretary. 

(FR  Doc.  86-25402  Filed  11-7-86;  8:45  am] 

MUJNG  COOC  M10-01-M 


(Rel.  No.  34-23771;  Fll«  No.  SfM>HLX  W- 
39] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Uss  of  the  Uniform 
Application  For  Securities  Industry 
Registration  or  Transfer  (Form  U-4). 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  October  30, 1988,  the 
Philadelphia  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  n.  and  ID  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Setf-Ri^ulatoty  Organization's 
Statanent  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
(PHLX)  hereby  announces  as  a  proposed 
rule  change  the  use  of  Form  U-4. 


n.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  reflects  the 
PHLX's  current  use  and  commitment  to 
future  use  of  Form  U-4  as  part  of  its 
registration  and  over-sight  of  member 
firm  personnel.  The  Exchange  finds  the 
use  of  the  Form  in  connection  with  the 
National  Association  of  Securities 
Dealers,  Inc.'s  Central  Registration 
Depository  (CRD)  system  an  efficient 
method  of  reviewing  and  tracking  the 
continuous  and  fi«quent  entry  and 
movement  of  individuals  in  the 
securities  industry  as  well  as  changes  in 
their  employment  histories. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  or 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fefleral 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  n  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  WILX  consents,  the 
Commission  will:  (A)  by  order  approve 
such  proposed  rule  change,  or.  (B) 
institute  proceedings  to  determine 
whether  the  profKised  rule  change 
should  be  disapproved. 
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rv.  Solicitation 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  flle 
number  in  the  caption  above  and  should 
be  submitted  by  December  1, 1986.  For 
the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority,  17  CFR  200.30- 
3{a)(12). 

November  3, 1986. 
Shiriey  E.  HoUis. 
Assistant  Secretary. 
[FR  Doc.  86-25401  Filed  11-7-86;  8:45  am] 

BILLING  COOE  M10-01-M 


(Rel.  No.  34-23770;  File  No.  SR-PHLX-86- 
35] 

Seff-Regulartory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  September  19, 1986  the 
Philadelphia  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Ragulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  proposes  to  extend  for  an 
additional  60  days  a  pilot  which  would 
permit  the  PHLX  to  reduce  Canadian 


dollar  ("CD")  customer  margin  for  short 
positions  in  CD  currency  options  to  the 
options  premium  plus  1%  of  the 
underlying  contract  value  (See,  SR- 
PHLX  86-19  which  was  approved  in 
Releases  No.  34-23445.  July  16. 1986.) 

II.  Self-Regulatoty  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  oiganization  included 
statements  concerning  the  purpose  of 
and  and  basis  for  the  proposed  rule 
change  and  discussed  any  comments  it 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

By  Release  No.  34-23445.  the 
Securities  and  Exchange  Commission 
("Commission")  approved  the  above 
referenced  rule  change  for  a  60  day 
period  during  which  the  PHLX  agreed  to 
conduct  a  study  of  foreign  currency 
margin  requirements.  On  August  18. 
1986,  the  PHLX  submitted  its  study  to 
the  Commission.  The  PHLX  believes 
that  the  study  supports  full  approval  of 
reduced  margin  for  CD  options. 
However,  in  order  to  allow  time  for 
Commission  review  of  the  study  and 
notice  of  the  reduced  margin  for  CD 
options  for  further  public  comment,  the 
PHLX  requests  that  the  Commission 
extend  temporary  approved  of  the  above 
referenced  rule  change  for  an  additional 
60  day  period. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  will  facilitate  transactions  in 
securities,  remove  impediments  to  and 
perfect  the  mechansim  of  a  free  and 
open  market  and.  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  doeB  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition.  Further,  by 
reducing  margin  for  CD  options,  the 
proposed  rule  change  will  address  a 
disparity  in  regulation  between  CD 
options  which  are  traded  in  a  securities 
environment  and  those  which  are  traded 
in  a  futures  environment. 


C.  Self-Regulatory  Otganization  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveaess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  proposal  extends  a  pilot 
program  previously  approved  by  the 
Commission.'  and  will  allow  the 
Commission  sufficient  time  to  fully 
evaluate  the  pilot.  The  Exchange  states 
that  the  reduced  margin  requirement  for 
CD  currency  options  continues  to 
maintain  a  95%  confidence  level, 
perviously  identified  by  the  Commission 
as  appropriate  for  margin  on  short 
options  positions  '  and  continues  of 
correlate  margin  to  risk  exposure. 
During  the  80  day  extension,  the 
Commission  will  review  the  PHLX's 
study  of  foreign  currency  margin 
requirements,  along  with  the  Exchange's 
experience  under  the  pilot,  and  will 
decide  on  the  appropriateness  of 
permanent  approval. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington  DC  20548.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 


■  See  Securities  Exchange  Act  Release  No.  23445 
(July  16. 1986).  51  FR  26489  (July  23, 1986). 

'  See  Securities  Exchange  Act  Release  No.  22469 
(September  26. 1985),  51  FR  49633  (October  4, 1985). 
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450  Fifth  Street.  NW  Washington.  DC 
;.0549.  Copies  of  such  fihng  will  also  be 
civailable  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  oi^anization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  1. 198S. 

For  the  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  3, 1986. 
Shirley  E.  HoUis, 

Assistant  Secretary. 

(FR  Doc.  86-25400  Filed  11-7-86;  8:45  am] 

BIUJN6  CODE  niO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certfflcatea  of  Public 
Convenience  and  Nacesstty  and 
Foreign  Air  Carrier  Permits  Filed  Umter 
Subpart  Q  During  the  Week  Ending 
October  31, 1986. 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
filed  under  Subpart  Q  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  302.1701  et 
seq.).  The  due  date  for  answers, 
conforming  application,  or  motions  to 
modify  scope  are  set  forth  below  for 
each  application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  No.  44450 

Date  Filed:  October  27, 1986. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  24, 1986. 

Description:  Application  of  Soundair 
Corporation,  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  operate  a  class  9-2 
International  Regulator  Specific  Point 
commercial  air  service  to  transport 
persons,  goods  and  mail  between 
Toronto,  Ontario,  Canada,  and 
Cincinnati.  Ohio,  U.S.A.,  using  fixed 
wing  aircraft  in  Group  C. 

Docket  No.  44452 

Date  Filed:  October  27, 1986. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  24, 1986. 

Description:  Application  of  Lufthansa 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations,  for  an 


amendment  of  its  foreign  air  carrier 
permit  so  as  to  authorize  it  to  engage  in 
foreign  air  transportation  of  persons, 
property  and  mail  between  a  point  or 
points  in  the  Federal  Republic  of 
Germany  and  Washington.  DC. 

Docket  No.  44462 

Date  Filed:  October  29, 1986. 

Due  Date  for  Answers.  Conforming 
Application,  or  Motions  to  Modify 
Scope:  November  26, 1986. 

Description:  Application  of  Million 
Air,  Inc.  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
requests  an  amendment  of  its  certificate 
of  public  convenience  and  necessity 
authorizing  it  to  perform  scheduled  all- 
cargo  service  between  United  States,  on 
the  one  hand,  and  Paraguay,  on  the 
other  hand. 

Docket  No.  44465 

Date  Filed:  October  3a  1986. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  28, 1986. 

Description:  Application  of  Soundair 
Corporation  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  operate  two  class  9-2 
International  ReguJar  Specific  Point 
commercial  air  services,  carrying  on 
business  under  the  firm  name  and  style 
of  Commuter  Express,  to  transport 
persons,  goods  and  mail,  using  fixed 
wing  aircraft  as  certified  as  capable  of 
carrying  no  more  than  60  passengers 
and  having  a  maximum  gayload  of  no 
more  than  13,000  pounds'  between 
Toronto,  Ontario,  Canada,  and  Toledo, 
Ohio  and  Youngstown/Akron,  Ohio. 
U.S.A. 

Phyllis  T.  Kaylor, 

Chief  Documentary  Service  Division. 
[FR  Doc.  86-25376  Filed  11-7-86;  8:45  am] 
NLUNfi  CODE  4»10-62-M 


Aviation  Proceedings;  Agreements 
Filed  During  tife  Week  Ending  October 
31, 1986 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408. 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44457 

Parties:  Air  Traffic  Conference  of 
America. 

Date  Filed:  October  28, 1986. 

Subject:  Application  of  Air  Traffic 
Conference  of  America  pursuant  to 
section  412  of  the  Act  requests  approval 


of  amendments  to  the  following  Air 
Traffic  Conference  Resolutions: 


Resokjtiont 


10.45 ... 

20  09... 
20.10... 
2013... 

20.15... 
20  17... 

20.20   .. 

20.25 ... 
30.50... 
30  300.. 
6410   .. 


TAe 


Standard  tnterlna  Paaiangai  Procwlwaa— 

AppandB  "A". 
Computar  Tickat 
TraraMonal  Automated  Tidwl 
Automalad    Tickat/BoardinB    Pats    (ATB) 

Aganto. 

Transitional  Automated  Tickal— Agent*. 
TraraMianal   AulomaMd   Trtint    TitiailiiaU 

Airtnaa  Trrtic  Offioe,  Inc.  (SATO). 
A»  Tranaporlalion  EwtMnga  Onlar  For  Use 

by  Agent 
nevaMalion  Sticker 


A»«omalad  TEtot/Bowding  Paae-<ATB). 

Slandaid  Spiiriiralioiia  lor  Oplic«  Scan- 
ning. TranMonri  Autamalad  Tckat  (TM) 
Automated  rckat/Boafdng  Paa*  (ATB) 
Aganta. 


Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  86-25375  Filed  11-7^86;  8:45  am] 
BtUING  CODE  4t1»-«l-M 


Federal  Aviation  AdminlstratkMi  Radio 
Technical  Commiaakin  for  Aeronautics 
(RTCA),  Special  Committee  150; 
Minimum  System  Performance 
Standarda  for  Vertfc:al  Separation 
Above  Flight  Level  290;  Meeting 

Pursuant  to  section  10{a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  150  on  Minimum 
System  Performance  Standards  for 
Vertical  Separation  above  Flight  Level 
290  to  be  held  on  December  3-5. 1986,  in 
the  RTCA  Conference  Room,  One 
McPherson  Square,  1425  K  Street.  NW., 
Suite  500,  Washington,  DC.  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Remarks:  (2) 
Approval  of  the  Thirteenth  Meeting's 
Minutes;  (3)  Report  of  Woriung  Group 
Activities;  (4)  Update  on  Data  Collection 
Programs;  (5)  Development  of  MSPS;  (6) 
Task  Assignments;  (7)  Other  Business; 
and  (8)  Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Sti-eet,  NW..  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 
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Issued  in  Washington.  DC,  on  October  30. 
1988. 

Wendie  F.  Chapnun, 

Designated  Officer 

[FR  Doc.  86-25302  Filed  11-7-66:  8:45  amj 

MLUNQ  COM  «10-13-M 


DEPARTMENT  OF  THE  TREASURY 

PubHc  Information  Collection 
Requirementt  SutMnltted  to  OIMB  For 
Review 

Dated:  November  5, 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  06-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Room  7313, 1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20220. 

Int^mal  Revenue  Service 

OMB  Number:  1545-0014 

Form  Number  IRS  Form  637 

Type  of  Review:  Revision 

Title:  Registration  for  Tax-Free 
Transactions  Under  Chapters  31  and 
32  of  the  Internal  Revenue  Code 

Clearance  Officer:  Garrick  Shear, 
(202)  566-6150,  Room  5571. 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer  Robert  Neal,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Douglas  I.  CoUey. 

Departmental  Reports  Management  Office. 
[FR  Doc.  86-25399  Filed  11-7-86;  8:45  am] 
BIUJN6  COM  4t1l>-2S-M 


Office  of  the  Secretary 

[SupplMMnt  to  Depvtmont  Circular— 
Piit>Hc  Detit  Sertee— No.  33-86] 

Treasury  Notes  of  Series  H-1993; 
Interest  Rate 

Washington.  October  29, 1986. 

The  Secretary  announced  on  October 
28. 1986.  that  the  interest  rate  on  the 
notes  designated  Series  H-1993, 
described  in  Department  Circular — 
Public  Debt  Series— No.  33-86  dated 
October  22. 1986.  will  be  7>4  percent. 


Interest  on  the  notes  will  be  payable  at 

the  rate  of  7V4  percent  per  annum. 

Gerald  Mutphy. 

Fiscal  Assistant  Secretary. 

[PR  Doc.  86-25416  Filed  11-7-86;  8:45  am] 

BILUNG  CODE  4*10-4(Hi 


[Department  Circular— Public  t}ebt  Series- 
No.  34-86] 

Treasury  Notes  of  November  15, 1989, 
Series  T-1989 

Washington,  October  30, 1988. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately 
$10,000,000,000,  of  United  States 
securities,  designated  Treasury  Notes  of 
November  15, 1989,  Series  T-1989 
(CUSIP  No.  912827  UE  O),  hereafter 
referred  to  as  Notes.  The  Notes  will  be 
sold  at  auction,  with  bidding  on  the 
basis  of  yield.  Payment  will  be  required 
at  the  price  equivalent  of  the  yield  of 
each  accepted  bid.  The  interest  rate  on 
the  Notes  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  the  Notes  may  be  issued  to 
Government  accounts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  17, 1986,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15, 1987,  and 
each  subsequent  6  months  on  November 
15  and  may  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15, 1989,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 


monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000,  $100,000,  and  in 
multiples  of  those  anwunts.  They  will 
not  be  issued  in  registered  definitive  or 
in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular.  i 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time,  Tuesday, 
November  4, 1986.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  November  3, 1986.  and 
received  no  later  than  Monday, 
November  17, 1986. 

3.2.  The  par  amoimt  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1/XX),000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
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and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
conunercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amovmt  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  requried  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  alloted  will  be 
determined  and  each  successful 
competitive  bidders  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 


to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  ri^t  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  alloted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  alloted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  November  17, 1986.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  bom  institutional  investors  no 
later  than  Thursday,  November  13, 1988. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  alloted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  November  17, 1986. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  alloted  is  over  par,  setUement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  alloted  shall  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
alloted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  alloted  hi  TREASURY 
DIRECT  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
TREASURY  DIRECT  account  number 
previously  obtained. 

6.  General  Provinons 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is  pleged 
to  pay,  in  legal  tender,  principal  and 
interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  86-25413  Filed  11-6-86:  9:29  am] 

BiLUNO  CODE  «1(M0-II 


[Department  Circular— PubUc  Dept 
No.35-«6] 


Treasury  Notes  of  November  15, 1996, 
Series  D-1996 

Washington,  October  30, 1986. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15, 1996, 
Series  13-1996  (CUSDP  No.  912827  UF  7), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
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may  be  issued  to  Govenunent  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authcvities. 

2.  Dwo^tdon  of  SecaritiM 

2.1.  The  Notes  will  be  dated 
November  15. 1986,  and  issued 
November  17. 1986.  Payment  for  the 
Notes  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  tvith  this  circular,  plus 
accrued  interest  from  November  15, 
1986,  to  November  17, 1986.  Interest  on 
the  Notes  is  payable  on  a  semiannual 
basis  on  May  15. 1987.  and  each 
subsequent  6  months  on  November  15 
and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15. 1996.  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (widiout  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000.  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  and  transfer  of  Principal 
and  Interest  Components  are  set  forth  in 
section  6  of  this  circular.  Subsections 
2.1.  through  2.4.  of  this  section  are 
descriptive  of  Notes  in  their  fully 
constituted  form;  the  description  of  the 
separate  Principal  and  Interest 
Components  is  set  forth  in  Section  6  of 
this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 


Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR 18260.  et  seq.  (May  16, 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  ProceduTM 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  CKi;  20239,  prior  to  1:00  p.m.. 
Eastern  Standard  time,  Wednesday. 
November  5. 1986.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  time^  if  postmarked  no  later 
than  Tuesday,  November  4. 1986,  and 
received  no  later  than  Monday, 
November  17, 1986. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  eniressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above:  Federal-insured  savings  and  loan 
associations;  States,  and  their  political 
subdivisions  or  instrumentalities:  public 
pension  and  retirement  and  other  public 


funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign,  central  banks  and 
foreign  states;  Federal  Reserve  Banks: 
and  Government  accounts.  Tenders 
from  all  other  must  be  accompanied  by 
full  payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  horn  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  throu^  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.750.  That  stated  rate  of  interest  rate, 
the  price  on  each  competitive  tender 
allotted  will  be  determined  and  each 
successful  competitive  bidder  will  be 
required  to  pay  the  price  equivalent  to 
the  yield  bid.  Those  submitting 
noncompetitive  tenders  will  pay  the 
price  equivalent  to  the  weighted  average 
yield  of  accepted  competitive  tenders. 
Price  calculations  will  be  carried  to 
three  decimal  places  on  the  basis  of 
price  per  hundred,  e^.,  99.923,  and  the 
determinations  of  the  Secretary  of  the 
Treasury  shall  be  final.  If  the  amount  of 
noncompetitive  tenders  received  would 
absorb  all  or  most  of  the  offering, 
competitive  tenders  will  be  accepted  in 
an  amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Tenders 
received  from  Government  accounts  and 
Federal  Reserve  Bfudis  will  be  accepted 
at  the  price  equivalent  to  the  weighted 
average  yield  of  accepted  competitive 
tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  wiU  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par.  j 

4.  Reservations 

4.1  The  Secretary  of  the  Treasury 
expressly  reserves  tbe  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
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amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1  Settlement  for  the  Notes  alloted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  must  include 
accrued  interest  fit)m  November  15, 
1986,  to  November  17, 1988.  The  amount 
of  accrued  interest  will  be  determined 
after  the  auction,  and  investors  will  be 
notified  of  the  amount.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5  must  be  made  or 
completed  on  or  before  Monday, 
November  17. 1986.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  November  13. 1986. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  accounts  on  or 
before  Monday.  Novemer  17. 1986. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tendered  form 
used  to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 


to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  components  of 
a  Note  are:  each  future  semiannual 
interest  payment  (hereafter  referred  to 
as  an  Interest  Component);  and  the 
principal  payment  (hereafter  referred  to 
as  the  Principal  Component).  Each 
Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2  In  order  for  a  Note  to  be  separated 
into  the  components  described  in 
section  6.1.,  the  par  amount  of  the  Note 
must  be  in  an  amount  which,  based  on 
the  stated  interest  rate  of  the  Note,  will 
produce  a  semiannual  interest  payment 
of  $1,000  or  a  multiple  of  $1,000.  The 
minimnm  and  multiple  par  amount 
required  to  obtain  the  separate 
components  for  this  offering  *vill  be 
provided  in  the  public  announcement  of 
the  amount  and  yield  range  of  accepted 
bids  for  the  Notes.  The  chart  in 
Attachment  B  hereto  provides  the 
minimum  and  multiple  par  amounts 
required  to  separate  a  security  into 
components  at  various  stated  interest 
rates.  Separation  of  Notes  into  their 
components  may  be  effected  at  any  time 
from  the  issue  date  until  maturity.  A 
request  to  obtain  the  separate 
components  must  be  made  to  the 
Federal  Reserve  Bank  maintaining  the 
account  for  the  Notes.  Normally,  any 
such  request  shall  be  executed  by  the 
Federal  Reserve  Bank  within  3  business 
days  after  it  is  received. 

6.3.  The  Principal  Component  will  be 
payable  on  November  15. 1996. 

6.4.  Each  Interest  Component  will  be 
payable  on  its  particular  due  date 
designated  in  Attachment  A  hereto. 

6.5.  In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day.  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

6.6  Once  a  Note  has  been  separated 
into  its  components,  each  Interest 
Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  each  Interest  Component. 

6.7  Once  there  is  a  disposition  of  any 
amount  of  an  Interest  Component  or  of  a 


Principal  Component,  the  holder  of  the 
Note  will  be  considered  for  tax  purposes 
to  have  stripped  the  amount  of  principal 
allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs,  both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 
such  are  subject  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.8.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies  at  such  time  and 
such  value  as  will  be  determined  by  the 
Secretary  of  the  Treasury.  They  will  not 
be  acceptable  in  payment  of  Federal 
taxes. 

6.9  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  full 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Muipby. 

Fi'scaJ  Assistant  Secretary. 

ATTACHMENT  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Notes  of 
November  15. 1996.  Series  D-1996. 
CUSIP  No.  912827  UF7 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 


40878 


I 

Federal  Regiater  /  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Noticei 


Principal  {TPRN)  Series  D-1996  due 
November  15. 1998,  CUSIP  No.  912820 
AHO. 


Interest  Components 


ISS 


cuap 

CUSIP 

DnigrMon 

No. 

DesignMion 

No. 

912833 

912833 

TrMMvylnMrMt 

Treaauiy  Mamt 

(TIMDOu. 

(TINT)  Duo 

May  15.  1W7 

EJ5 

Mty  15.  1992 

EUO 

Now,  15  1987 

EK2 

Nov.  15.  1982... 

EV8 

MlV  15,  1988 

ELO 

May  IS.  1993..._ 

EW8 

No».  15.  1988 

EMS 

Nov.  15.1993... 

EX4 

Miy  15.  1980.      .. 

ENS 

Mqr  15,  1904..._ 

EY2 

Nov.  15.  1989 

EP1 

Nov.  15.  1994.... 

EZ9 

Mur  15,  1990 

E09 

May  15.  1985 

FAS 

Nov.  15.  1990. 

EH7 

Nov.  15.  1996.... 

FBI 

M«»  15.  1991 

ESS 

May  15.  1998..... 

FC9 

Nov.  15.  1991 

ET3 

Nov.  15.  1996..- 

FD7 

HtUNa  CODE  aio-4e-M 


NO 


19  86 


1 

' 

MINIMUM  FACE  AMOUNTS  WHICH  AR 

E  MULTIP 

MINIMUM 

INTEREST 

COUPON          FACE 

PAYMENT 

(S)           ($) 

($) 

5.000          MOOOO.OO 

1000.00 

5.125        1600000.00 

tiooo.oo 

5.250        800000.00 

^10oo.oo 

5.375       1600000.00 

H3000.00 

5.500        '400000.00 

11000.00 

5.625         320000.00 

9000.00 

5.750        800000.00 

23000.00 

5.875       1600000.00     i 

H7000.00 

6.000        100000,00 

3000.00 

6.125       1600000.00 

H9000.00 

6.250         32000.00 

1000.00 

6.375       1600000.00     51000.00 

6.500        100000.00 

13000.00 

6.625       1600000.00     53000.00 

6.750        800000.00      27000.00 

6.875        320000.00 

1000.00 

7.000        200000.00 

7000.00 

7.125       1600000.00     57000.00 

7.250        800000.00     29000.00 

7.375       1600000.00     69000.00 

7.500         80000.00 

3000.00 

7.625       1600000.00     61000.00 

7.750        800000.00     : 

nooo.oo 

7.875       1600000.00     « 

)3000.00 

8.000         25000.00 

1000.00 

8.125        320000.00     1 

3000.00 

8.250        800000.00     : 

13000.00 

8.375       1600000.00     « 

>7000.00 

8.500        UOOOOO.OO     1 

7000.00 

8.625       1600000.00     ( 

)9000.00 

8.750        160000.00 

7000.00 

8.875       1600000.00     1 

1000.00 

9.000        200000.00 

9000.00 

9.125       1600000.00     1 

3000.00 

9.250        800000.00     I 

7000.00 

9.375         6*1000.00 

3000.00 

9.500        400000.00     1 

9000.00 

9.625       1600000.00     1 

7000.00 

9.750        800000.00     3 

9000.00 

9.875       1600000.00     1 

9000.00 

10.000         20000.00 

1000.00 
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10. 

1 1 
11, 
1 1 
n 
1 1 , 


COUPON 


10.125 
10.250 
10.375 
10.500 
10.625 
10.750 
.875 
.000 
,125 
.250 
.375 
.500 
11.625 
11.750 
11.875 
12.000 
12.125 
12.250 
12.375 
.500 
.625 
.750 
.875 
13.000 
13.125 
13.250 
13.375 
13.500 
13.625 
13.750 
13.875 
ID. 000 
1U.125 
m.250 
m.375 
1U.500 
Ht.625 
It. 750 
m.875 
15.000 
15.125 


12. 
12. 
12. 
12. 


MINIMUM 

INTEREST 

FACE 

PAYMENT 

($) 

($) 

1600000 

.00 

81000.00 

800000 

.00 

M1000.00 

1600000 

.00 

83000.00 

1(00000 

.00 

21000.00 

320000 

.00 

17000.00 

800000 

.00 

*I3000.00 

1600000 

.00 

87000.00 

200000 

.00 

11000.00 

1600000 

,00 

89000.00 

160000 

.00 

9000.00 

1600000 

.00 

91000.00 

000000 

.00 

23000.00 

1600000 

.00 

93000.00 

800000 

.00 

447000.00 

320000 

.00 

19000.00 

50000 

00 

3000.00 

1600000 

.00 

97000.00 

800000 

00 

149000.00 

1600000 

00 

99000.00 

16000 

00 

1000.00 

1600000 

00 

101000.00 

800000 

00 

51000.00 

1600000 

00 

103000.00 

200000 

00 

13000.00 

320000 

00 

21000.00 

800000 

00 

53000.00 

1600000 

00 

107000.00 

1400000 

00 

27000.00 

1600000 

00 

109000.00 

160000 

00 

11000.00 

1600000 

00 

111000.00 

100000 

00 

7000.00 

1600000 

00 

113000.00 

800000. 

00 

57000.00 

320000 

00 

23000.00 

400000 

00 

29000.00 

1600000. 

00 

117000.00 

800000. 

00 

59000.00 

1600000. 

00 

119000.00 

HOOOO. 

00 

3000.00 

1600000. 

00 

121000.00 

COUPON 
(S) 


15.250 
15.375 
15.500 
15.625 
15.750 
15.875 
16.000 
16.  125 
16,250 
16.375 
16.500 
16.625 
16.750 
16.875 
17.000 
17.125 
17.250 
375 


17 

17.500 

17.625 

17.750 

17.875 

18.000 

18.125 

18.250 

18.375 

18.500 

18.625 

18.750 

18.875 

19.000 

19.125 

19.250 

19.375 

19.500 

19,625 

19.750 

19.875 

20.000 

20.125 

20.250 


MINIMUM 

INTEREST 

FACE 

PAYMENT 

(») 

(») 

800000 

.00 

61000.00 

1600000 

.00 

123000.00 

4400000 

.00 

31000.00 

614000 

.00 

5000.00 

800000 

.00 

63000.00 

1600000 

.00 

127000.00 

25000 

.00 

2000.00 

1600000 

.00 

129000.00 

160000 

.00 

13000.00 

1600000 

.00 
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[DaparliiMnt  Circutar-PubHc  D«bt  Serto*— 
No.3ft-«] 


Treasury  Bonds  of  2016 

Washington.  October  30, 1988. 

1.  Invitatioo  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $0,250,000,000 
of  United  States  securities,  designated 
Treasury  Bonds  of  2016  (CUSIP  No. 
912810  DX  3).  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Bonds  may  be  issued  to 
Government  accounts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Bonds  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  dated 
November  15, 1986,  and  issued 
November  17, 1986.  Payment  for  the 
Bonds  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accrued  interest  from  November  15, 
1986,  to  November  17, 1986.  Interest  on 
the  Bonds  is  payable  on  a  semiannual 
basis  on  May  15, 1987,  and  each 
subsequent  6  months  on  November  15 
and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15,  2016,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter  on 
the  obligation  or  interest  thereof  by  any 
State,  any  possession  of  the  United 
States,  or  any  local  taxing  authority, 
except  as  provided  in  31  U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  TTiey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form  in  deaeminations  of 
$1,000.  $5,000,  $10,000,  $100,000  and 
$1,000,000.  and  in  multiples  of  those 


amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
speciHcally  applicable  to  the  separation, 
maintenance,  and  transfer  of  Principal 
and  interest  Components  are  set  forth  in 
sections  6  of  this  circular.  Subsections 
2.1.  through  2.4.  of  this  section  are 
descriptive  of  Bonds  in  their  fully 
constituted  form;  the  description  of  the 
separate  Principal  and  interest 
components  is  set  forth  in  Section  6  of 
this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  I.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  apphcable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  etseq.  (May  16, 1986). 
apply  to  the  Bonds  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  tiie  Public  Debt, 
Washington,  DC  20239.  prior  to  1:00  p.m.. 
Eastern  Standard  time,  Thursday. 
November  6, 1986.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  November  5, 1986,  and 
received  no  later  than  Monday, 
November  17, 1988. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bioder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 


3.4.  Commercial  banks,  which  for  this 
purpose  are  defmed  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above.  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentahties;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tendars  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  aocepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92.750. 

That  stated  rate  of  interest  will  be 
paid  on  all  of  the  Bonds.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
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99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  Final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  must  include 
accrued  interest  from  November  15, 
1986.  to  November  17, 1986.  The  amount 
of  accrued  interest  will  be  determined 
after  the  auction,  and  investors  will  be 
notified  of  the  amount.  Settlement  on 
Bonds  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Monday, 
November  17, 1986.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  November  13, 1986. 
In  addition.  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Bonds  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  November  17, 1986. 


When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Bonds  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  components  of 
a  Bond  are:  each  future  semiannual 
interest  payment  (hereafter  referred  to 
as  an  Interest  Component):  and  the 
principal  payment  (hereafter  referred  to 
as  the  Principal  Component).  Each 
Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2.  In  order  for  a  Bond  to  be 
separated  into  the  components 
described  in  section  6.1.,  the  par  amount 
of  the  Bond  must  be  in  an  amount 
which,  based  on  the  stated  interest  rate 
of  the  Bond,  will  produce  a  semiannual 
interest  payment  of  $1,000  or  a  multiple 
of  $1,000.  The  minimum  and  multiple  par 
amount  required  to  obtain  the  separate 
components  for  this  offering  will  be 
provided  in  the  public  announcement  of 
the  amount  and  yield  range  of  accepted 
bids  for  the  Bonds.  The  chart  in 
Attachment  B  hereto  provides  the 
minimum  and  multiple  par  amounts 
required  to  separate  a  security  into 
components  at  various  stated  interest 
rates.  Separation  of  Bonds  into  their 
components  may  be  effected  at  any  time 
from  the  issue  date  until  maturity.  A 
request  to  obtain  the  separate 
components  must  be  made  to  the 


Federal  Reserve  Bank  maintaining  the 
account  for  the  Bonds.  Normally,  any 
such  request  shall  be  executed  by 
Federal  Reserve  Bank  within  3  business 
days  after  it  is  received. 

6.3.  The  Principal  Component  will  be 
payable  on  November  15.  2016. 

6.4.  Each  Interest  Component  will  be 
payable  on  its  particular  due  date 
designated  in  Attachment  A  hereto, 

6.5.  In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

6.6.  Once  a  Bond  has  been  separated 
into  its  components,  each  Interest 
Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000, 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  each  Interest  Component. 

6.7.  Once  there  is  a  disposition  of  any 
amount  of  an  Intoest  Component  or  of  a 
Principal  Component  the  holder  of  the 
Bond  will  be  considered  for  tax 
purposes  to  have  stripped  the  amount  of 
principal  allocable  to  die  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 
such  are  aub|aet  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.8.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies  at  such  time  and 
such  value  as  will  be  determined  by  the 
Secretary  of  the  Treasury.  They  will  not 
be  acceptable  in  payment  of  Federal 
taxes. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
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announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Getald  Muiphy, 

Fiscal  Assistant  Secretary. 

Attachment  A 

Cusip  Numbers  and  Designations  for  the 
Prinopal  Component  and  Interest  Com- 
ponents OF  Treasury  Bonds  of  Novem- 
ber  15,  2016,  Cusip  No.  912810  DX  3 


fT»>»  Prindp*  Coniponeni  is  designated  Cmterest  Rate) 
TfeMuiy  Pnneip*  (TPRN(  2016  due  Nov.  1 5,  2016.  CUSIP  No 
912803  AK9| 


imarest  Components 

CUSIP 

CUSIP 

Designation 

No. 

Designation 

No. 

912833 

912833 

Treuury  intsresi 

Treasufy  intefest 

(TINT)  due: 

(TINT)  2016 
due: 

May  15.  1967... 

EJ5 

May  15.  2002 . 

FOB 

Nov.  15,  1967... 

EK2 

Nov  15,  2002.. 

FR6 

May  15.  1968... 

EL  0 

May  15,  2003... 

FS4 

Nov.  15.  1988... 

EM  8 

Nov.  15.  2003... 

FT2 

May  15.  1969... 

EN  6 

May  15.  2004... 

FU9 

Nov  15.  1969... 

EP  1 

Nov.  15,  2004  .. 

FV7 

May  15,  1990.  . 

EQ  9 

May  15,2005... 

FW5 

Nov   15.  1990... 

ER7 

Nov.  15,  2005   . 

FX3 

May  15.  1991... 

ES  5 

May  15,  2006... 

FY  1 

Nov.  15,  1991... 

ET  3 

Nov.  15,  2006... 

FZ8 

May  15,  1992 ... 

EUO 

May  15,  2007... 

GA2 

Nov.  15.  1992... 

EV8 

Nov.  15,  2007... 

GBO 

May  15.  1993... 

EW6 

May  15,  2008... 

GC8 

Nov  15.  1993... 

EX  4 

Nov   15,  2006... 

GO  6 

May  15.  1904... 

EY2 

May  15,  2009... 

GE4 

Nov  15.  1994... 

E2  9 

Nov.  15,  2009  .. 

GF1 

May  15.  1995  .. 

FA  3 

May  15,  2010. ... 

JUS 

Nov.  15,  1995... 

FB  1 

Nov.  15.  2010... 

JV3 

May  IS,  1996... 

FC6 

May  15.  2011  ... 

JW1 

Nov.  15.  1996... 

FD7 

Nov.  15.2011... 

JX9 

May  15,  1097.... 

FE  5 

May  15,  2012. .. 

JY7 

Nov.  15.  1907... 

FF  2 

Nov.  15,2012... 

JZ4 

May  15.  1098... 

FGO 

May  15.  2013... 

KA7 

Nov  15.  1998... 

FH8 

Nov.  15,  2013... 

KB  5 

May  15.  1900... 

FJ4 

May  15,  2014... 

KC3 

Nov.  IS.  1999... 

FK  1 

Nov.  15,2014... 

KD1 

May  IS.  2000... 

FL  9 

May  15,  2015... 

KE9 

Nov.  15.  2000... 

FM  7 

Nov.  15.  2015... 

KF6 

May  15,  2001... 

FN  5 

May  15,  2016... 

KH2 

Nov.  15.2001... 

FP  0 

Nov.  15,  2016... 

KKS 

MUJNO  CODE  4t10-40-ll 


MINIMUM  FACE  AMOUNTS  WHICH  ARE  MULTIPLES  OF  $1000  REQUIRED  IN  ORDER  TO  PRODUCE  INTEREST  PAYMENTS  THAT  ARE  MULTIPLES  OF  $1000. 


COUPON 
(S) 


5.000 


125 
250 
375 
500 
625 
750 
875 
000 
125 
250 
375 
500 
625 
750 


6.875 


7, 
7, 
7. 
7, 
7. 
7. 
7. 
7. 


.000 
.125 
.250 
.375 
.500 
.625 
.750 
.875 
8.000 
8.125 
8.250 
8.375 
8.500 
8.625 
8.750 
8.875 


9. 
9. 
9. 
9. 
9. 


.000 

.125 

.250 

.375 

.500 

9.625 

9.750 

9.875 

10.000 


MINIMUM 

FACE 

($) 


lOOOO.OO 
1600000.00 

800000.00 
1600000.00 

400000.00 

320000.00 

800000.00 
1600000.00 

100000.00 

1600000.00 

32000.00 

1600000.00 

400000.00 
1600000.00 

800000.00 

320000.00 

200000.00 
1600000.00 

800000.00 

1600000.00 

80000.00 

1600000.00 

800000.00 

1600000.00 

25000.00 

320000.00 

800000.00 
1600000.00 

400000.00 
1600000.00 

160000.00 
1600000.00 

200000.00 
1600000.00 

800000.00 
64000.00 

400000.00 
1600000.00 

800000.00 

1600000.00 

20000.00 


INTEREST 
PAYMENT 
($) 


.00 
.00 
.00 
.00 
.00 


.00 
.00 
.00 
.00 


1000.00 
41000.00 
21000. 
43000. 
11000. 

9000. 
23000. 
47000.00 

3000.00 
49000.00 

1000.00 
51000.00 
13000. 
53000. 
27000. 
11000. 

7000.00 
57000.00 
29000.00 
59000.00 

3000.00 
61000.00 
31000.00 
63000.00 

1000.00 
13000.00 
33000. 
67000. 
17000. 
69000. 

7000. 
71000.00 

9000.00 
73000. 
37000. 

3000. 
19000. 
77000. 
39000. 
79000.00 

1000.00 


.00 
.00 
.00 
.00 
.00 


.00 
.00 
.00 
.00 
.00 
.00 


[FR  Doc.  86-25415  Filed  11-6-86;  9:29  am] 

BILLINQ  CODE  4810-40-0 


COUPON 

(t) 

10 

.125 

10 

.250 

10 

.375 

10 

.500 

10 

.625 

10 

.750 

10 

.875 

11 

.000 

11 

.125 

11 

.250 

11 

.375 

11 

.500 

11 

.625 

11 

.750 

11 

.875 

12 

.000 

12 

.125 

12 

.250 

12 

.375 

12 

.500 

12 

.625 

12 

.750 

12 

875 

13 

000 

13 

125 

13 

250 

13 

375 

13 

500 

13 

625 

13 

750 

13 

875 

14. 

000 

14. 

125 

14. 

250 

14. 

375 

14. 

500 

14. 

625 

14. 

750 

14. 

875 

15. 

000 

15. 

125 

MINIMUM 

INTEREST 

FACE 

PAYMENT 

($) 

($) 

1600000.00 

81000.00 

800000.00 

41000.00 

1600000.00 

83000.00 

400000.00 

21000.00 

320000.00 

17000.00 

800000.00 

43000.00 

1600000.00 

87000.00 

200000.00 

11000.00 

1600000.00 

89000.00 

160000.00 

9000.00 

1600000.00 

91000.00 

400000.00 

23000.00 

1600000.00 

93000.00 

800000.00 

47000.00 

320000.00 

19000.00 

50000.00 

3000.00 

1600000.00 

97000.00 

800000.00 

49000.00 

1600000.00 

99000.00 

16000.00 

1000.00 

1600000.00 

101000.00 

800000.00 

51000.00 

1600000.00 

103000.00 

200000.00 

13000.00 

320000.00 

21000.00 

800000.00 

53000.00 

1600000.00 

107000.00 

400000.00 

27000.00 

1600000.00 

109000.00 

160000.00 

11000.00 

1600000.00 

111000.00 

100000.00 

7000.00 

1600000.00 

113000.00 

800000.00 

57000.00 

320000.00 

23000.00 

400000.00 

29000.00 

1600000.00 

117000.00 

800000.00 

59000.00 

1600000.00 

119000.00 

40000.00 

3000.00 

1600000.00 

121000.00 

COUPON 
(t) 


15.250 
15.375 
15.500 
15.625 
15.750 
15.875 
16.000 
16.125 
16.250 
16.375 
16.500 
16.625 
16.750 
16,875 
17.000 
17.125 
17.250 
17.375 
17.500 
17.625 
17.750 
17.875 
18.000 
18.125 
18.250 
18,375 
18.500 
18.625 
18.750 


18.875 
19.000 
19.125 
19.250 
19.375 
19.500 
19.625 
19.750 
19.875 
20,000 
20,125 
20.250 


MINIMUM 

FACE 

($) 


800000.00 
1600000.00 

400000.00 
64000.00 

800000.00 

1600000.00 

25000.00 

1600000.00 

160000.00 
1600000.00 

400000,00 
1600000.00 

800000.00 

320000.00 

200000.00 
1600000,00 

800000.00 

1600000.00 

80000.00 

1600000.00 

800000.00 
1600000.00 

100000.00 

320000.00 

800000.00 
1600000.00 

400000.00 

1600000.00 

32000.00 

1600000.00 

200000.00 
1600000.00 

800000.00 

320000.00 

400000.00 
1600000.00 

800000.00 

1600000.00 

10000.00 

1600000.00 

800000.00 


INTEREST 
PAYMENT 
($) 


61000 

123000 

31000 
5000 

63000 

127000 

2000 

129000 

13000 
131000 

33000 
133000 

67000 

27000 

17000 
137000. 

69000. 

139000. 

7000, 

141000. 

71000. 

143000, 

9000. 

29000. 

73000. 
147000. 

37000. 

149000, 

3000, 

151000. 

19000, 
153000, 

77000. 

31000". 

39000, 
157000. 

79000. 

159000, 

1000, 

161000, 

81000, 


,00 
,00 
,00 
,00 
,00 
,00 
.00 
.00 
,00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
,00 
,00 
.00 
,00 
,00 
,00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
,00 
,00 
,00 
00 


> 
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o 
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< 

en 

z 

p 
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M 


o 

D 

o. 

e 

z 

o 
< 
a 

B 

cr 

(B 


z 

o 
tt 

o 
a 
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Intemal  Ravenuo  Service 

(IMagation  OrdM- No.  221] 

Delegation  of  Authority 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

action:  Delegation  of  authority. 

summary:  This  delegation  order 
authorizes  the  responsible  official 
within  the  Internal  Revenue  Service  the 
authority  to  grant  an  extension  of  a 
waiver  of  the  magnetic  media  reporting 
requirements  for  filing  of  certain 
information  returns  to  taxpayers  who 
submit  a  written  request  for  approval  of 
an  extension  or  a  waiver  of  the  filing 
requirements.  Text  of  the  delegation 
order  appears  below. 

EFFECTIVE  DATE:  October  29. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Hugo  Santora,  D:R:P:L.  Room  3611, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  Telephone:  (202)  566-7575, 
(Not  a  Toil-Free  Telephone  Number). 
Ophelia  W.  Burton, 
Director,  Program  Planning  and  Review  Staff. 

Delegation  Order 

Order  Number.  221 

Effective  Date: 

Authority  to  Grant  an  Extension  or  a 
Waiver  of  Certain  Magnetic  Media 
Report  Requirements 

1.  Pursuant  to  the  authority  vested  in 
the  Commissioner  of  the  Internal 
Revenue  Service  by  26  CFR  1.6081-1,  26 
CFR  301.7701-9  and  26  CFR  301.6011-2, 
it  is  hereby  delegated  to  the  Director, 
National  Computer  Center  the  authority 
to  grant  extensions  of  time  to  file 
information  returns  on  magnetic  media 
or  waivers  of  magnetic  media  reporting 
requirements  for  information  returns. 
This  authority  can  only  be  exercised  in 


situations  where  the  taxpayer  has 
provided  prescribed  documentation 
containing  the  reason  for  the  request 
and  it  is  sufficient  to  warrant  the 
approval  of  an  extension  or  a  waiver  of 
the  filing  requirements. 

2.  This  authority  may  be  redelegated 
no  lower  than  Magnetic  Media 
Specialists. 

3.  To  the  extent  that  authority 
previously  exercised  consistent  with  this 
order  may  requirt  ratiHcation,  it  is 
hereby  affirmed  and  ratifled. 

Dated:  October  24, 1986. 
James  I.  Owens, 
Deputy  Commissioner. 
(FR  Doc.  86-2S365  Kled  11-7-66;  8:45  am] 

BMJUNa  CODE  4MI>-«1-«i 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB) 

Date  of  meeting  25  November  1986 

Times  of  meeting:  0600-1630  hours 

Place:  Pentagon, 

Agenda  f 

The  Army  Science  Board's  Ad  Hoc 
Subgroup  for  the  Army  Combat  Models 
will  meet  to  coordinate  a  final  draft 
report.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5. 
U.S.C,  Appendix  1,  subsection  10(d). 
The  classified  and  nonclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner, 


may  be  contacted  for  further 

information  at  (202)  605-3039  or  695- 

7046. 

Sally  A.  Warner. 

Administratire  Officer.  Anny  Science  Board. 

(FR  Doc.  88-25570  Ried  11-7-86;  8.45  am) 

BIUJNO  CODE  3710-Ot-M 

INTERSTATE  COMMERCE 
COMMiSStON 

[Docket  No.  AB-102  (S«b-12)] 

Missouri-Kansas-Texas  Railroad  Co^ 
Abandonment  in  Labette  and  Neosho 
Counties,  KS;  Notice  of  Findings 

The  Commission  has  issued  a 
certificate  authorizing  the  Missouri- 
Kansas-Texas  Railroad  Company  to 
abandon  its  25.6-mile  rail  line  between 
Parsons  (milepost  B-2.15)  and  Chanute, 
(milepost  B-27.76)  in  Labette  and 
Neosho  Counties,  KS.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finda  that:  (1)  A 
Bnancialiy  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152JJ7.    . 
Noreta  R.  McGee,  ' 

Secretary. 
(FR  Doc.  88-25554  Filed  11-7-86;  8:45  am) 

BILLING  CODE  703S-01-H 


Sunshine  Act  Meetings 


40883 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  S52b{e)(3) 


CONTENTS 


Federal  Deposit  Insurance  Corpora- 
tion  


Item 
1 


1 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 


Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
November  4, 1986.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.C. 
Hope.  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  discussion  of  a  matter 
involving  jurisdiction  under  the  Federal 
Deposit  Insurance  Act. 


Federal  Register 

Vol.  51,  No.  217 

Monday,  November  10,  1988 


The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsection 
(c)(9)(B)  of  die  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(9)(B)). 

Dated:  November  5, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doa  86-25468  FUed  11-6-86;  11:50  am] 
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34  CFR  Parts  682  and  683 
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Programs;  Final  Regulations 
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mS\ 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  682  and  683 

Guaranteed  Student  Loan  and  PLUS 
Programs 

aqency:  Department  of  Education. 
ACTION:  Final  regulations. 


summary:  The  Secretary  amends  the 
reguJations  for  the  Guaranteed  Student 
Loan  Program  (GSLP)  and  the  PLUS 
Program.  These  regulations  cover  the 
administration  of  the  GSLP  and  PLUS 
Programs  administered  by  State  and 
private  nonprofit  guarantee  agencies, 
the  Federal  Insured  Student  U)an 
Program  (FISLP),  and  the  Federal  PLUS 
Program.  These  regulations  incorporate 
recent  statutory  changes,  and  implement 
various  policy  initiatives  intended  to 
prevent  loan  defaults  and  to  effect 
repayment  of  loans  once  default  has 
occurred.  Currently,  the  GSLP  and  PLUS 
Programs  are  covered  by  separate, 
though  similar,  regulations.  The 
Secretary  is  consolidating  the 
regulations  of  the  two  programs  into  one 
part. 

These  regulations  clarify  and  simplify 
the  requirements  governing  the  GSLP 
and  PLUS  Programs,  effect  regulatory 
relief,  including  the  reduction  of 
paperwork  and  compliance  burdens, 
provide  for  the  improved  administration 
of  the  programs,  and  reduce  waste, 
fraud  and  abuse. 

These  regulations  do  not  reflect 
changes  to  the  authorizing  legislation  for 
the  GSLP  and  PLUS  Programs  made  by 
the  Higher  Education  Amendments  of 
1986  recently  enacted  by  the  Congress. 
Regulations  to  implement  those  changes 
will  be  issued  as  soon  as  possible. 
EFFECnvE  dates:  These  regulations 
become  effective  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments,  except  as  noted  below.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

Section  882.213.  which  prohibits  the 
use  of  the  rule  of  78' s.  becomes  effective 
six  months  after  the  effective  date  of 
these  regulations.  This  provision  will 
only  affect  those  loans  for  which 
repayment  has  not  begun  as  of  that  date. 

Section  682.303.  which  requires  the 
use  of  the  average  daily  or  actual 
accrual  methods  for  computing  interest 
benefits  and  special  allowance  billing 
by  lenders,  is  effective  on  July  1. 1987. 

Section  682.410(b)(3).  which 
establishes  collection  procedures  to  be 
exercised  by  a  guarantee  agency  on 
loans  for  which  it  pays  a  default  claim. 


is  effective  for  loans  on  which  an  agency 
pays  default  claims  on  or  after  March 
10. 1987. 

Section  682.411,  which  establishes  due 
diligence  requirements  for  lenders  in  the 
collection  of  guarantee  agency  loans,  is 
effective  for  loans  on  which  the  first  day 
of  delinquency  occurs  on  or  after  March 
10. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Husselmann  or  Patricia  Beavan. 
Guaranteed  Student  Loan  Branch. 
Division  of  Policy  and  Program 
Development.  Office  of  Student 
Financial  Assistance.  Department  of 
Education.  Room  4310.  ROB-3,  7th  and  D 
Streets,  SW..  Washington.  DC  20202. 
telephone  number  (202)  245-2475. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  revise  and  streamline  the 
existing  regulations  and  consolidate  34 
CFR  Part  682  (GSLP  regulations)  and  34 
CFR  Part  683  (PLUS  Program 
regulations)  into  one  part.  These 
regulations  comply  with  the  provisions 
of  Executive  Order  12291  by  reducing 
burdens  where  possible,  eliminating 
unnecessary  duplication  and  clarifying 
the  intent  of  existing  rules.  These 
regulations  make  a  number  of  changes 
designed  to  reduce  defaults  and  to 
increase  collections  on  loans  that, 
nevertheless,  go  into  default.  Recent 
statutory  changes  were  also 
incorporated  into  these  regulations. 

In  order  to  reduce  further  the 
unnecessary  duplication  of  regulations 
that  apply  to  all  title  IV  student 
assistance  programs,  these  regulations 
delete  a  number  of  definitions  and 
existing  rules  and  replace  them  with 
cross-references  to  the  Student 
Assistance  General  Provisions 
Regulations  (34  CFR  Part  668). 

Subpart  B  consolidates  provisions 
common  to  the  GSL,  FISL  and  PLUS 
Programs.  Some  guarantee  agency 
provisions  imder  Subpart  D  were 
revised  to  include  provisions  common  to 
the  FISL  and  guarantee  agency 
programs.  The  FISL  sections  then 
reference  the  guarantee  agency  sections. 
Within  a  given  subpart,  the  numbering 
of  sections  may  have  changed.  Below  is 
a  list  showing  some  of  the  changes  in 
section  numbers  and  content  from  the 
NPRM  to  these  regulations: 


^ NPRM 

1682.204 

K  682.205-€82.206 „ 

J  682.305 _, 

1682.401(b)(1)  and  (2) _. 

J  682.506  (bHa) 

S  682.507 _ 

1682.508  (aHc) 

1 682.506  (0  and  (9) 

»  682.509 . 

H  682.510-682.512 

H  682.513-682.514 _. 


Fmal  regutations 


;  682.209(e). 

H  662  212-682.213. 

Deleted. 

{682  204. 

i  682.204. 

{682  205. 

{662.206. 

{  682.207. 

{  682.208. 

{{6e2.209-68a211. 

H  682  507-682  508. 


NPRM 

Final  regulations 

{882.515 . 

{{682  516-882.522 ., 

{682.412. 
{{682.509-682  515. 

Revisions  to  the  Notice  of  Proposed 
Rulemaking 

In  the  preamble  to  the  Notice  of 
Proposed  Rulemaking  (NPRM)  published 
in  the  Federal  Register  of  September  4, 
1985,  50  FR  35964-36013,  the  Secretary 
requested  comment  on  regulating  the 
management  practices  and  structure  of 
State  lenders  or  State  secondary 
markets  that  are  closely  affiliated  with 
guarantee  agencies,  often  under 
identical  management. 

In  view  of  public  comment,  the 
Secretary  has  decided  not  to  implement 
final  regulations  related  to  management 
practices  of  guarantee  agencies.  Some 
existing  organizational  structures  have 
been  created  under  applicable  laws  and 
legislative  authorities  of  the  various 
States,  and  may  require  State  legislation 
to  be  altered.  In  addition,  the  proposal, 
which  deals  with  structural  matters  such 
as  the  make-up  of  boards  of  directors, 
might  conflict  with  some  provisions  of 
State  law. 

The  Secretary  believes,  based  on 
comments  received,  that  substantial 
statutory  and  regulatory  authority  exists 
for  monitoring  and  sanctioning  the 
programs — including  remedial  actions 
taken  to  adequately  protect  the  Federal 
Government.  Additionally,  all  50  States 
have  existing  laws  governing  conflict  of 
interests  between  entities.  However,  if 
in  the  future  it  appeaiB  that  these 
safeguards  are  inadequate,  the 
Secretary  will  reconsider  promulgating 
regulations  in  this  area. 

Some  significant  changes  have  been 
made  to  the  NPRM.  Most  of  these 
changes  reduce  the  burden  that  these 
regulations  place  on  schools,  lenders 
and  guarantee  agencies.  The  following  is 
a  listing  of  significant  changes.  A  full 
discussion  of  the  changes  is  contained  in 
the  Appendix — Summary  of  Comments 
and  Responses. 

Subpart  B — General  lYovisions 

Section  682.200    Definitions. 

•  The  Secretary  removed  the 
definition  of  "enrolled"  from  these 
regulations,  and  intends  to  place  it  in  the 
Student  Assistance  General  Provisions 
Regulations  instead.  TTie  Secretary  has 
also  revised  S  682.605  (5  682.604  of  the 
NPRM)  of  these  regulations,  which 
governs  how  an  institution  processes  a 
borrower's  loan  proceeds,  to  provide 
that  an  institution  may  credit  the 
borrower's  account  up  to  21  days,  and 
release  loan  proceeds  directly  to  a 
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borrower  up  to  10  days,  prior  to  the  first 
day  of  dasset  of  tlic  period  of 
enrollment  for  which  the  loan  is 
intended. 

•  The  Secretary  has  darified  &at  aid 
awarded  under  the  ROTC  and  Selected 
Reserve  Educational  Assistance 
programs  is  to  be  considered  in 
determining  a  student's  estimated 
financial  assistance. 

Section  682.205    Disclosure 
requirements. 

•  The  Secretary  has  deleted  the 
requirement  in  the  proposed  regulations 
that  certain  disclosures  be  made  in  the 
promissory  note.  The  Secretary  is 
revising  the  proposed  regulations  to 
provide  the  lender  and  guarantee  agency 
with  the  greatest  amount  of  flexibility 
by  permitting  the  required  disclosures  to 
be  made  at  any  time  before 
disbursement.  This  change  was 
proposed  in  §  682.507  of  the  NPRM. 

Subpart  C—Fsdwal  Payments  of 
Interest  aaod  Spedal  AUowanoe 

Section  882.300    Payment  of  interest 
benefits  on  a  GSLPLoan. 

•  The  Secretary  has  revised  the 
proposed  regulations  to  extend  the 
number  of  days  a  lender  is  eligible  for 
interest  benefits  and  special  allowance 
payments  on  an  uncashed  loan  check. 
from  90  to  120  days. 

Section  682.302    Payments  of  special 
allowance  on  a  CSLP  or  PLUS  Program 
Loan. 

•  The  Secretary  has  revised 

§  682.300(b)(2)  and  S  682.302(d)(1)  of  the 
proposed  regulations  to  terminate  a 
lender's  eligibiUty  for  interest  benefits 
and  special  allowance  payments  on  a 
loan  when  the  loan  ceases  to  t>e  eligible 
for  reinsurance  coverage  by  the 
Secretary.  This  change  was  made 
primarily  to  address  a  lender's  violation 
of  its  due  diligence  duties  under 
§  662.411  where  the  agency's  guarantee 
remains  in  effect,  but  the  loan  is  no 
longer  eligible  for  reinsurance  by  the 
Secretary. 

Section  68Z303    Methods  for  computing 
interest  benefits  and  special  allowance. 

•  The  Secretary  has  retained  the 
proposed  regulations  that  pn^bit  the 
use  of  the  average  quarterly  balance 
method  for  interest  benefits  and  special 
allowance  billing  because  this  method  is 
not  a  precise  means  of  determining  the 
amount  of  interest  benefits  and  special 
allowance  that  has  accrued  on  a  loan. 
The  Secretary  does,  however,  recognize 
commenters'  concerns  regarding  the 
difficulty  of  innnediate  implementatioo 
of  the  requirements  for  the  use  of 


average  datiy  or  actual  acoval  methods 
and,  accordingly,  is  postponing  tte 
effective  date  of  these  provisions  until 
July  1, 1987. 

Subpart  D — Guarantee  Agency 
Programs 


Subpart  F- 


W^ 


Section  682.401 
agreemaiL 


Basic  pmgmm 


•  The  Secretary  has  revised  the 
proposed  regulations  to  provide  that 
although  an  agency  must  submit  to  the 
Secretary  its  regulations,  procedures 
and  other  substantive  program  materials 
whenever  they  are  revised,  the 
Secretary's  approval  is  not  needed 
before  most  are  implemented.  The 
Secretary  will,  however,  continue,  as 
provided  in  existing  regulations,  to 
require  agencies  to  submit  tfiose 
documents  and  policies  for  his  review  to 
protect  the  Federal  fiscal  interest  and  to 
assist  agencies  in  carrying  out  their 
programs.  Prior  approval  of  the 
application  forms,  promissory  notes,  and 
write-off  criteria  and  procedures  will  be 
required. 


Section  682.404 
agreement. 


Federal  reinsurance 


•  The  proposed  regulations  have  been 
revised  to  incorporate  provisions  of  the 
Student  Hnancial  Assist£mce  Technical 
CorrecUons  Act  of  1986  (Pub.  L.  99^320] 
that  permit  an  agency  to  be  reimbursed 
for  the  administrative  costs  of 
supplemental  preclaim  assistance  for 
default  prevention,  as  part  of  its 
reinsurance  payment  on  a  defaulted 
loan.  These  reimbinsement  amounts, 
like  other  reinsurance  payments,  will  be 
determined  in  part  by  each  agency's 
default  rate. 

Section  882.410    Fiscal,  administrative, 
and  enforcement  requirements. 

•  The  Secretary  has  revised  the 
proposed  due  dil^eoce  procedures  that 
an  agency  must  follow  to  delete  the 
requiicmeat  that  an  agency  file  suit  in 
all  cases:  this  change  has  been  made  to 
respond  to  commenters'  concerns  that 
this  procedure  may  not  always  be  cost- 
effective  or  appropriate. 

•  The  Secretary  deleted  the  term 
"geographical  area"  from 

S  682.410(c](l](ii)  of  the  proposed 
regulations,  which  governs  an  agency's 
on-site  program  reviews  at  its  sdiools, 
because  this  term  limited  the  distance 
within  which  an  agency  most  conduct 
those  reviews. 


andPaymMti 

Section  882.802    Providing  employment 
data  to  prospective  sttidents. 

•  The  Secretary  has  deleted  this 
section  of  the  proposed  regulations  in 
response  to  commenters  that  the 
requirement  is  burdensome  and 
expensive.  It  appears  that  the 
paperwork  buiden  imposed  by  this 
requirement  would  outweigh  die 
protection  provided  to  studimts  against 
misrepresentations  by  vocational 
schools  as  to  the  suociess  of  their 
graduates  in  obtaining  employment 

Sectkm  682.805    Determining  the  date 

of  a  student's  withdrawal 

•  The  Secretary  has  deleted  die 
requirement  in  the  proposed  regulations 
that  the  school  include  the  sptecific  day 
of  withdrawal  in  determining  the 
student's  withdrawal  date  for  the 
purpose  of  reporting  to  lenders. 
However,  for  all  other  purposes, 
including  refunds,  the  "day-specific** 
rules  are  retained. 

Executive  Order  12291 

These  regidations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Assessment  of  Kduratinnal  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  fi^m  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review  as  discussed  in 
the  Appendix  of  Comments  and 
Responses,  the  Department  has 
determined  that  tbie  regulations  in  this 
document  may  require  the  transmission 
of  certain  information  that  is  also  being 
gathered  by  other  agencies  or 
audtorities  of  the  United  States. 
However,  the  Department  either  does 
not  have  statutoiy  authority  to  obtain 
this  information  or  the  information  is  not 
currently  available  in  a  form  usable  by 
the  Department. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedures,  Colleges  and  universities. 
Education  loan  programs — education. 
Student  Aid,  Vocational  education. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
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line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Guaranteed  Student  Loan 
Program  and  PLUS  Program) 

Dated:  November  5. 1966. 
William  J.  Bennett, 

Secretary  of  Education. 

The  Secretary  amends  Parts  682  and 
683  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  683— {REMOVED] 

1.  Part  683  is  removed. 

2.  Subparts  A-G  and  Appendices  A 
and  C  of  Part  682  are  revised  to  read  as 
follows: 

PART  682— GUARANTEED  STUDENT 
LOAN  AND  PLUS  PROGRAMS 

Subpart  A— Purpose  and  Scops 

Sec. 

682.100  The  Guaranteed  Student  Loan  and 
PLUS  Programs. 

682.101  Participation  in  the  Guaranteed 
Student  Loan  and  PLUS  Programs. 

682.102  Obtaining  and  repaying  a  loan. 

682.103  Applicability  of  subparts. 

Subpart  B— Gensfsl  Provisions 

682.200  Definitions. 

682.201  Eligible  borrowers. 

682.202  Permissible  charges  by  lenders  to 
borrowers. 

682.203  Statement  of  Educational  Purpose. 

682.204  Maximum  loan  amounts. 

682.205  Disclosure  requirements. 

682.206  Due  diligence  in  making  a  loan. 

682.207  Due  diligence  in  disbursing  a  loan. 

682.208  Due  diligence  in  servicing  a  loan. 

682.209  Repayment  of  loans. 

682.210  Deferment. 

682.211  Forbearance. 

682.212  Prohibited  transactions. 

682.213  Prohibition  against  the  use  of  the 
Rule  of  78's. 

Subpart  C— Federal  Payments  of  interest 
and  Special  Allowance 

682.300  Payment  of  interest  benefits  on  a 
GSLP  loan. 

682.301  Eligibility  of  borrowers  for  interest 
benefits  on  GSLP  loans. 

682.302  Payments  of  special  allowance  on  a 
GSLP  or  PLUS  Program  loan. 

682.303  Methods  for  computing  interest 
benefits  and  special  allowance. 

682.304  Procedure  for  payment  of  interest 
benefits  and  special  allowance. 

Subpart  D— Guarantee  Agency  Programs 

682.400  Agreements  between  a  guarantee 
agency  and  the  Secretary. 

682.401  Basic  program  agreement. 

082.402  Death,  disability,  and  bankruptcy 
payments. 

682.403  Federal  advances  for  claim 
payments. 

682.404  Federal  reinsurance  agreement. 

682.405  Supplemental  Federal  reinsurance. 

682.406  Conditions  of  reinsurance  coverage. 


682.407  Administrative  cost  allowances  for 
guarantee  agencies. 

682.408  GSLP  loan  disbursement  through  a 
guarantee  agency  escrow  agent 

682.409  Mandatory  assigiunent  by  guarantee 
agencies  of  defaulted  loans  to  the 
Secretary. 

682.410  Fiscal,  administrative,  and 
enforcement  requirements. 

682.411  Due  diligeace  by  lenders  in  the 
collection  of  guarantee  agency  loans. 

682.412  Consequences  of  the  failure  of  a 
borrower  or  student  to  establish 
eligibility. 

682.413  Remedial  actions. 

682.414  Records,  reports,  and  inspection 
requirements  for  guarantee  agency 
programs.  j 

Subpart  E— Federal  Insured  Student  Loan 
Program  and  Federal  PLUS  Program 

682.500  Circumstances  under  which  loans 
may  be  guaranteed  by  the  Secretary. 

682.501  Extent  of  Federal  guarantee  under 
the  nSLP  and  tfce  Federal  PLUS  Program. 

682.502  The  application  to  be  a  lender. 

682.503  The  guarantee  contract. 

682.504  Issuance  of  Federal  loan  guarantees. 

682.505  Insurance  premium. 

682.506  Limitations  on  maximum  loan 
amounts. 

682.507  Due  diligence  in  collecting  a  loan. 

682.508  Assignment  of  a  loan. 

682.509  Special  conditions  for  filing  a  claim. 

682.510  Determination  of  the  borrower's 
death,  total  and  permanent  disability,  or 
bankruptcy. 

682.511  Procedures  for  filing  a  claim. 

682.512  Determination  of  amount  of  loss  on 
a  claim. 

682.513  Factors  aHecting  coverage  of  a  loan 
under  the  loan  guarantee. 

682.514  Procedures  for  receipt  or  retention 
of  payments  where  the  lender  has 
violated  program  requirements  for  FISLP 
or  Federal  PLUS  Program  loans. 

682.515  Records,  reports,  and  inspection 
requirements  for  FISLP  and  Federal  PLUS 
Program  lenders. 

Subpart  F— Requirements,  Standards,  and 
PaymenU  for  Participating  Schools 

682.600  Agreement  between  an  eligible 
school  and  the  Secretary  for 
participation  in  the  Guaranteed  Student 
Loan  and  PLUS  Programs. 

682.601  Agreement  between  the  Secretary 
and  a  school  that  makes  or  originates 
loans. 

682.602  Correspondence  school  schedule 
requirements. 

682.603  Certification  by  a  participating 
school  in  connection  with  a  loan 
application. 

682.604  The  borrower's  loan  proceeds. 

682.605  Determining  the  date  of  a  student's 
withdrawal. 

682.606  Refund  policy. 

682.607  Payment  of  a  refund  to  a  lender. 

682.608  Termination  of  a  school's  lending 
eligibility. 

682.609  Remedial  actions. 

082.610  Records,  reports,  and  inspection 
requirements  for  participating  schools. 


Subpart  G—UmltatfcMi,  Suspension,  or 
Termination  of  LMider  eUgMlity  Under  the 
Guwanteed  Student  Loen  Program  and  the 
PLUS  Program 

682.700  Purpose  and  scope. 

682.701  Definitions  of  terms  used  in  this 
subpart. 

682.702  Effect  on  partidpation. 

682.703  Informal  compliance  procedure. 

682.704  Emergency  action. 

682.705  Suspension  proceedings. 

682.706  Limitation  or  termination 
proceedings. 

682.707  Appeals  in  a  limitation  or 
termination  proceeding. 

682.708  Evidence  of  mailing  and  receipt 
dates. 

682.709  Reimbursements,  refunds,  and 
oi^sets. 

682.710  Removal  of  limitation. 

682.711  Reinstatement  after  termination. 
***** 

Appendix  A  to  Part  682— Standards  for 
Acceptable  Refund  Policies  by 
Participating  Schools. 

***** 

Appendix  C  to  Part  682— Procedures  for 

Curing  Violations  of  the  Due  Diligence  in 
Collection  and  Timely  Filing  of  Claims 
Requirements  Applicable  to  FISLP  and 
Federal  PLUS  Program  Loans  and  for 
Repayment  of  Interest  and  Special 
Allowance  Overbillings. 
Authority:  20  U.S.C.  1071  to  1087-2,  unless 

otherwise  noted. 

Subpart  A— Purpose  and  Scope 

§682.100    The  Guaranteed  Student  Loan 
and  PLUS  Programs. 

(a)  This  part  governs  two  programs  in 
which  lenders  use  their  own  funds  to 
make  loans  to  enable  students  to  pay 
the  costs  of  attending  postsecondary 
schools: 

(1)  The  Guaranteed  Student  Loan 
Program  (GSLP),  which  encourages  the 
making  of  loans  to  undergraduate, 
graduate,  and  professional  students. 

(2)  The  PLUS  Program,  which 
encourages  the  maldng  of  loans  to 
independent  undergraduate  students, 
graduate  and  professional  students,  and 
parents  of  dependent  undergraduate 
students  to  help  pay  for  the  students' 
cost  of  education. 

(b)(1)  A  guarantee  agency  guarantees 
lenders  against  losses  due  to  default  by 
the  borrower  on  GSLP  and  PLUS 
Program  loans.  If  the  guarantee  agency 
meets  certain  Federal  requirements,  the 
guarantee  agency  is  reimbursed  by  the 
Secretary  for  all  or  part  of  the  default 
claims  it  pays. 

(2)  The  Secretary  guarantees  lenders 
against  losses,  within  the  GSLP,  on 
Federal  Insured  Studeat  Loan  lYogram 
(FISLP)  loans  and,  witkin  the  PLUS 
Program,  on  Federal  PLUS  Program 
loans.  The  FISLP  and  the  Federal  PLUS 
Program  are  authorized  to  operate  in 
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States  not  served  by  a  guarantee  agency 
program.  In  addition,  the  FISLP  is 
authorized,  under  liniited  circumstances, 
to  operate  in  States  in  which  a 
guarantee  agency  program  does  not 
serve  all  eligible  students. 

(Authority:  20  U.S.C.  1071  to  1087-2) 

§  6S2.101    PartlcipMon  in  ttM  Guaranteed 
Student  Loan  and  PLUS  Program*. 

(a)  Banks,  savings  and  loan 
associations,  credit  unions,  pension 
funds,  insurance  companies,  schools, 
and  State  and  private  nonprofit  agencies 
may  make  loans. 

(b)  Educational  institutions,  including 
most  colleges,  universities,  graduate  and 
professional  schools,  and  many 
vocational,  technical,  and 
correspondence  schools,  are  eligible  to 
participate  as  schools  enabling  an 
eligible  student  or  parent  to  obtain  a 
loan  to  pay  for  the  student's  costs  of 
education. 

(c)  Students  who  meet  certain 
requirements,  including  enrollment  at  a 
participating  school,  may  borrow  under 
the  GSLP  and  the  PLUS  Program. 
Parents  of  eligible  dependent 
undergraduate  students  may  borrow 
under  the  PLUS  Program. 

(Authority:  20  U.S.C.  1071  to  1087-2) 

§682.102    Obtaining  and  repaying  a  loan. 

(a)  GSLP  application.  Generally,  to 
obtain  a  GSLP  loan,  a  student  completes 
an  appUcation  and  submits  it  to  the 
school  for  certiiication.  After  the  school 
certifles  the  application,  the  application 
is  submitted  to  a  participating  lender.  If 
the  lender  decides  to  make  the  loan,  the 
lender  obtains  a  loan  guarantee  from  a 
guarantee  agency  or  the  Secretary. 

(b)  PLUS  Program  application. 
Generally,  to  obtain  a  PLUS  Program 
loan,  a  student  completes  an  application 
and  submits  it  to  the  school  for 
certification.  If  the  loan  is  to  be  made  to 
the  student's  parent(s).  both  the  student 
and  the  parent(s]  complete  the 
application  before  submitting  it  to  the 
school.  After  the  school  certifies  the 
application,  the  application  is  submitted 
to  a  participating  lender.  If  the  lender 
decides  to  make  the  loan,  the  lender 
obtains  a  loan  guarantee  from  a 
guarantee  agency  or  the  Secretary. 

(c)  Repaying  a  loan.  (1)  General. 
Generally,  the  borrower  is  obligated  to 
repay  the  full  amount  of  the  loan, 
collection  costs  chargeable  to  the 
borrower,  and  any  interest  not  payable 
by  the  Secretary.  The  borrower's 
obligation  to  repay  is  cancelled  if  the 
borrower  dies,  becomes  totally  and 
permanently  disabled  or  has  the  loan 
discharged  in  bankruptcy. 

(2)  GSLP  repayment.  Generally,  a 
borrower  is  not  required  to  make  any 


payments  on  a  GSLP  loan  during  the 
time  the  borrower  is  in  school.  In  most 
cases  the  Secretary  pays  the  interest  on 
the  borrower's  behalf  diuing  the  time 
the  borrower  is  in  school.  When  the 
borrower  ceases  to  be  enrolled  on  at 
least  a  half-time  basis,  a  grace  period 
begins  during  which  no  payments  are 
required.  At  the  end  of  the  grace  period, 
the  repayment  period  begins.  During  the 
repayment  period  the  borrower  pays 
both  the  principal  and  the  interest 
accruing  on  the  loan. 

(3)  PLUS  repayment.  The  Secretary 
does  not  pay  the  interest  on  a  PLUS 
Program  loan  on  behalf  of  the  borrower. 
The  first  payment  is  due  on  a  PLUS 
Program  loan  within  60  days  after  the 
loan  is  disbursed. 

(4)  Default.  If  a  borrower  defaults  on  a 
loan,  the  guarantee  agency  or  the 
Secretary  reimburses  the  lender  for  the 
amount  of  its  loss.  The  guarantee  agency 
or  the  Secretary  then  collects  the 
amount  owed  from  the  borrower. 

(Authority:  20  U.S.C.  1071  to  1087-2) 

§682.103    AppHcabWty  of  BUliparts. 

(a)  Subpart  B  contains  general 
provisions  that  are  applicable  to  all 
GSLP  and  PLUS  Program  participants. 

(b)  Guarantee  agency  programs  are 
also  subject  to  Subparts  C,  D,  F,  G  and 
H. 

(c)  The  nSLP  and  the  Federal  PLUS 
Program  are  also  subject  to  Subparts  C. 
E,  F.  G.  and  H. 

(d)  Schools  are  specifically  addressed 
in  Subpart  F. 

(Authority;  20  U.S.C.  1071  to  1087-2) 

Subpart  B— General  Provisions 

§682.200    Deflnttlons. 

(a)  The  following  definitions  are  set 
forth  in  the  Student  Assistance  General 
Provisions,  34  CFR  Part  668: 

Academic  year 

Campus-based  Programs 

Clock  hour 

College  Work-Study  I>rogram 

Dependent  student 

Enrolled 

Guaranteed  Student  Loan  Program 

Independent  student 

Institution  of  higher  education 

National  Direct  Student  Loan  Program 

Pell  Grant  Program 

PLUS  Program 

Secretary 

State 

State  Student  Incentive  Grant  Program 

Supplemental  Educational  Opportunity  Grant 

Program 
Vocational  school 

(b)  The  following  definitions  also 
apply  to  this  part:  Act  Title  IV,  Part  B  of 
the  Higher  Education  Act  of  1965,  as 
amended,  20  U.S.C.  1071,  et  seq. 


Actual  interest  rate:  The  annual 
interest  rate  a  lender  charges  on  a  loan, 
which  may  be  equal  to  or  less  than  the 
applicable  interest  rate  on  that  loan. 

Applicable  interest  rate:  The 
maximum  annual  interest  rate  that  a 
lender  may  charge  under  the  Act  on  a 
loan. 

Borrower:  A  student  or  parent  to 
whom  a  GSLP  or  PLUS  Program  loan  is 
made. 

Co-maker:  One  of  two  individuals 
who  are  joint  borrowers  on  a  PLUS 
Program  loan  and  who  are  equally  liable 
for  repayment  of  the  loan. 

Default-  The  failure  of  a  borrower  to 
make  an  installment  payment  when  due, 
or  to  meet  other  terms  of  the  promissory 
note  under  circumstances  where  the 
Secretary  or  guarantee  agency  finds  it 
reasonable  to  conclude  that  the 
borrower  no  longer  intends  to  honor  the 
obligation  to  repay,  provided  that  this 
failure  persists  for — 

(1)  180  days  for  a  loan  repayable  in 
monthly  installments;  or 

(2)  240  days  for  a  loan  repayable  in 
less  frequent  installments. 

Disbursement  The  transfer  of  loan 
proceeds  by  a  lender  to  a  borrower,  a 
school,  or  an  escrow  agent  by  issuance 
of  a  check  or  by  electronic  funds 
transfer. 

Endorser  A  signer  of  a  promissory 
note  who  is  secondarily  liable  for  a  loan 
obligation. 

Escrow  agent  A  guarantee  agency 
that  receives  the  proceeds  of  a  GSLP 
loan  as  an  agent  of  an  eligible  lender  for 
the  purpose  of  transmitting  those 
proceeds  to  the  borrowers. 

Estimated  cost  of  attendance:  (1) 
Except  as  provided  in  paragraph  (2)  of 
this  definition,  the  tuition  and  fees 
applicable  to  a  student,  plus  the  school's 
estimate  of  other  expenses  reasonably 
related  to  attendance  at  that  school,  for 
the  period  of  enrollment  for  which  the 
loan  is  sought.  These  expenses  may 
include,  but  are  not  limited  to: 
reasonable  transportation  and 
commuting  costs;  costs  for  room,  board, 
books,  and  supplies;  the  insurance 
premium  for  the  loan;  and,  if  applicable, 
the  origination  fee  for  the  loan.  These 
expenses  may  not  include  the  purchase 
of  a  motor  vehicle. 

(2)  For  a  student  enrolled  in  a 
correspondence  study  program,  only  the 
contract  price  of  the  program,  the 
insurance  premium  for  the  loan,  and,  if 
applicable,  the  origination  fee  for  the 
loan.  However,  other  costs  described  in 
paragraph  (1)  of  this  definition  incurred 
by  the  student  in  fulfilling  a  required 
period  of  residential  training  in 
connection  with  the  correspondence 
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study  program  may  also  be  included  in 
the  estimated  cost  of  attendance. 

Estimated  financial  assistance:  The 
estimated  amount  of  assistance  that  a 
student  has  been  or  will  be  awarded 
during  the  period  of  enrollment  for 
which  the  loan  is  sought  from  Federal. 
State,  institutional  or  other  scholarship, 
grant,  work,  or  loan  programs,  including 
but  not  limited  to — 

(1)  Any  Social  Security  benefits  paid 
to,  or  on  account  of,  the  student  that 
would  not  be  paid  if  he  or  she  were  not 
a  student; 

(2)  Veterans'  educational  benefits 
paid  under  chapters  30.  31.  32.  34,  and  35 
of  title  38  of  the  United  States  Code: 

(3)  Educational  benefits  paid  under 
chapters  106  and  107  of  title  10  of  the 
United  States  Code  (Selected  Reserve 
Educational  Assistance  Program); 

(4)  Reserve  Officer  Training  Corps 
(ROTC)  scholarships  and  subsistence 
allowances  awarded  under  Chapter  2  of 
title  10  and  Chapter  2  of  title  37  of  the 
United  States  Code; 

(5)  The  estimated  amount  of  other 
Federal  student  financial  aid.  including 
but  not  limited  to  Pell  Grants  and 
campus-based  aid,  which  the  student 
would  be  expected  to  receive  if  the 
student  applied,  whether  or  not  the 
student  has  applied  for  that  aid;  and 

(6)  GSLP  and  PLUS  loan  proceeds 
withheld  by  the  lender  and  applied 
towards  an  origination  fee  or  insurance 
premium,  if  these  costs  are  included  in 
computing  the  borrower's  estimated  cost 
of  attendance. 

Foreign  school:  A  school  not  located 
in  a  State. 

Full-(hm  student:  (1)  A  student 
enrolled  in  an  institution  of  higher 
education  (other  than  a  student  enrolled 
in  a  program  of  study  by 
correspondence)  who  is  carrying  a  full- 
time  academic  workload  as  determined 
by  the  school  under  standards 
applicable  to  all  students  enrolled  in 
that  student's  particular  program.  The 
student's  workload  may  include  any 
combination  of  courses,  work,  research 
or  special  studies,  whether  or  not  for 
credit,  that  the  school  considers 
sufficient  to  classify  the  student  as  a 
full-time  student;  or 

(2)  A  student  enrolled  in  a  vocational 
school  (other  than  a  student  enrolled  in 
a  program  of  study  by  correspondence) 
who  is  carrying  a  workload  of  not  less 
than  24  clock-hours  per  week  or  12 
semester  or  quarter  hours  of  instruction, 
or  its  equivalent. 

Grace  period:  The  period  that  begins 
on  the  day  on  which  a  GSLP  borrower 
ceases  to  be  enrolled  as  at  least  a  half- 
time  student  (or  a  full-time  student,  if  so 
required  by  the  applicable  guarantee 
agency)  at  a  participating  school  and 


ends  on  the  day  that  the  repayment 
period  begins.  See  also  "Post-deferment 
grace  period." 

Graduate  or  professional  student:  A 
student  who — 

(1)  Is  enrolled  in  a  program  or  course 
above  the  baccalaureate  level  at  an 
institution  of  higher  education  or  is 
enrolled  in  a  program  leading  to  a  first 
professional  degree; 

(2)  Has  completed  the  equivalent  of  at 
least  three  years  of  full-time  study  at  an 
institution  of  higher  education,  either 
prior  to  entrance  into  the  program  or  as 
part  of  the  program  itself;  and 

(3)  Is  not  receiving  Title  IV  aid  as  an 
undergraduate  student  for  the  same 
period  of  enrollment. 

Guarantee  agency:  A  State  or  private 
nonprofit  organization  that  has  an 
agreement  with  the  Secretary  to 
administer  a  loan  guarantee  program 
under  the  Act. 

Half-time  student:  A  student  who  is 
enrolled  in  a  participating  school,  is 
carrying  an  academic  workload  that 
amounts  to  at  least  one-half  the 
workload  of  a  full-time  student,  as 
determined  by  the  school,  and  is  not  a 
full  time  student.  A  student  enrolled 
solely  in  an  eligible  program  of  study  by 
correspondence  is  considered  a  half- 
time  student. 

Holder:  An  eligible  lender  in 
possession  of  a  GSLP  or  PLUS  Program 
loan. 

Legal  guardian:  An  individual 
appointed  by  a  court  to  be  a  "guardian" 
of  a  person  and  specifically  required  by 
the  court  to  use  his  or  her  financial 
resources  for  the  support  of  that  person. 

Lender:  (1)  The  term  "eligible  lender" 
is  defined  in  section  435(g)  of  the  Act. 

(2)  With  respect  to  a  National  or  State 
chartered  bank,  a  mutual  savings  bank, 
a  savings  and  loan  association,  or  a 
credit  union — 

(i)  The  term  "subject  to  examination 
and  supervision"  means  "subject  to 
examination  and  supervision  in  its 
capacity  as  a  lender;"  and 

(ii)  The  term  "does  not  have  as  its 
primary  consumer  credit  function  the 
making  or  holding  of  loans  made  to 
students  under  this  part"  means — 

(A)  Does  not,  in  any  calendar  year, 
make  or  purchase  GSLP  or  PLUS 
Program  loans  that  total  more  than  one- 
half  of  its  consumer  credit  loan  dollar 
volume  for  that  year,  including  home 
mortgages;  and 

(B)  Does  not,  at  any  time,  hold  GSLP 
or  PLUS  Program  loans  that  total  more 
than  one-half  of  its  consumer  credit  loan 
portfolio,  including  home  mortgages. 

(3)  The  corporate  parent  or  other 
owner  of  a  school  that  qualifies  as  an 
eligible  lender  under  section  435(g)(1)(E) 
of  the  Act  is  not  an  eligible  lender 


unless  the  corporate  parent  or  owner 
itself  qualifies  as  an  eligible  lender 
under  section  435(g)  of  the  Act. 

National  credit  bureau:  A  credit 
reporting  agency  with  a  service  area 
that  emcompasses  more  than  a  single 
state  or  region  of  the  country. 

National  of  the  United  States:  (1)  A 
citizen  of  the  United  States;  or 

(2)  As  defined  in  the  Immigration  and 
Nationality  Act,  8  U.8.C.  1101(a)(22).  a 
person  who,  though  not  a  citizen  of  the 
United  States,  owes  permanent 
allegiance  to  the  United  States. 

Origination:  A  special  relationship 
between  a  school  and  a  lender,  in  which 
the  lender  delegates  to  the  school,  or  to 
an  entity  or  individual  affiliated  with  the 
school,  substantial  functions  or 
responsibilities  normally  performed  by 
lenders  before  making  loans.  In  this 
situation,  the  school  is  considered  to 
have  "originated"  a  loan  made  by  the 
lender.  The  Secretary  determines  that 
"origination"  exists  it  for  example — 

(1)  A  school  determines  who  will 
receive  a  loan  and  the  amount  of  the 
loan;  or 

(2)  The  lender  has  the  school  verify 
the  identity  of  the  borrower  or  complete 
forms  normally  completed  by  the  lender. 

Origination  fee:  A  fee  which  a  lender 
is  allowed  to  charge  a  GSLP  borrower 
under  section  438  of  the  Act 

Parent:  A  student's  mother,  father,  or 
legal  guardian.  A  parent  by  adoption  is 
considered  to  be  a  student's  mother  or 
father. 

Participating  school:  A  school  that 
has  entered  into  an  agreement  with  the 
Secretary  under  \  682.600. 

Post-deferment  grace  period:  For  a 
loan  made  prior  to  October  1. 1961.  a 
period  of  six  consecutive  months 
beginning  on  the  day  following  the  last 
day  of  an  authorized  deferment  period. 

School:  (1)  An  educational  institution 
that  is — 

(i)  An  institution  of  higher  education 
or  a  vocational  school,  as  those  terms 
are  defined  in  34  CFR  Part  668;  or 

(ii)  With  respect  to  students  who  are 
nationals  of  the  United  States,  a  school 
outside  the  United  States  that  is 
comparable  to  an  institution  of  higher 
education  or  to  a  vocational  school  and 
that  has  been  approved  by  the  Secretary 
for  purposes  of  the  GSLP  and  the  PLUS 
Program. 

(2)  The  term  includes  only  those 
individual  units  or  programs  within  a 
school  that  have  been  determined  by  the 
Secretary  to  meet  all  the  requirements 
for  school  eligibility. 

(3)  A  school  that  employs  or  uses 
commissioned  salespersons  to  promote 
the  availability  iof&e  GSLP  or  the  PLUS 
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Program  is  not  eligible  to  participate  in 
those  programs.  For  this  purpose— 

(i)  A  "commissioned  salesperson"  is 
one  who  receives  compensation  in  any 
form  or  amount  that  is  related  to,  or 
calculated  on  the  basis  of,  student 
applications  for  enrollment,  student 
enrollments,  or  student  acceptances  for 
enrollment;  and 

(ii)  "Promote  the  availability"  means 
providing  prospective  or  enrolled 
students  with  application  forms,  names 
of  eligible  lenders,  or  other  information 
designed  to  encourage  persons  to 
finance  their  education  with  a  GSLP  or 
PLUS  Program  loan.  This  term  does  not 
include  providing  general  financial  aid 
information  to  prospective  or  enrolled 
students. 

School  lender  A  school,  other  than  a 
correspondence  school,  that  has  been 
approved  as  a  lender  and  has  entered 
into  a  contract  of  guarantee  under  this 
part  with  the  Secretary  or  a  similar 
agreement  with  a  guarantee  agency. 

State  lender  In  any  State,  a  single 
State  agency  or  private  nonprofit  agency 
designated  by  the  State  that  has  been 
approved  as  a  lender  and  has  entered 
into  a  contract  of  guarantee  under  this 
part  with  the  Secretary  or  a  similar 
agreement  with  a  guarantee  agency. 

Totally  and  permanently  disabled: 
The  inability  to  work  and  earn  money 
because  of  an  impairment  that  is 
expected  to  continue  indefinitely  or 
result  in  death. 

Undergraduate  student:  A  student 
who  is  enrolled  at  a  school  in  a  course 
or  program  of  study,  at  or  below  the 
baccalaureate  level,  that  usually  does 
not  exceed  four  academic  years,  or  is  up 
to  five  academic  years  in  length  and  is 
designed  to  lead  to  a  first  degree.  A 
student  enrolled  in  any  other  length 
program  is  considered  an  undergraduate 
student  for  only  the  first  four  academic 
years. 

(Authority:  8  U.S.C.  1101;  20  U.S.C.  1070  to 
1087-2, 1088-1098, 1141) 

§682^1    Eligible  borrowert. 

(a)  Student  borrower.  A  student  is 
eligible  to  receive  a  GSLP  loan,  and  an 
independent  undergraduate  student  or  a 
graduate  or  professional  student  is 
eligible  to  receive  a  PLUS  Program  loan, 
if  the  student — 

(1)  Is  enrolled  or  accepted  for 
enrollment  on  at  least  a  half-time  basis 
at  a  participating  school,  and  meets  the 
requirements  of  paragraph  (c)  of  this 
section; 

(2)  Provides  his  or  her  social  security 
number; 

(3)  Authorizes  the  school  in  writing  to 
pay  directly  to  the  lender  that  portion  of 
any  refund  of  school  charges  that  is 


allocable  to  the  loan,  in  accordance  with 
34  CFR  Part  668; 

(4)  Meets  the  qualifications  pertaining 
to  citizenship  and  residency  status,  set 
forth  in  paragraph  (d)  of  this  section; 

(5)  Meets  the  qualifications 
concerning  defaults  and  overpayments, 
set  forth  in  paragraphs  (e)  and  (f)  of  this 
section: 

(6)  Complies  with  the  requirements 
pertaining  to  registration  with  the 
Selective  Service,  set  forth  in  34  CFR 
Part  668: 

(7)  Complies  with  the  requirements  for 
submission  of  a  Statement  of 
Educational  Purpose,  set  forth  in 

S  682.203;  and 

(8)  In  the  case  of  an  undergraduate 
student  who  seeks  a  GSLP  loan  for  the 
cost  of  attendance  at  a  school  that 
participates  in  the  Pell  Grant  Program, 
receives  a  preliminary  or  final 
determination  from  the  school  of  the 
student's  eligibihty  or  ineligibility  for  a 
Pell  Grant. 

(b)  Parent  borrower.  A  parent  is 
eligible  to  receive  a  PLUS  Program  loan 
if  the  parent — 

(1)  Is  borrowing  to  pay  for  the 
educational  costs  of  a  dependent 
undergraduate  student  who  meets  all  of 
the  qualifications  set  forth  in  paragraphs 
(a)  (1)  through  (6)  of  this  section; 

(2)  Provides  his  or  her  social  security 
number; 

(3)  Meets  the  quaUfications  pertaining 
to  citizenship  and  residency  status  set 
forth  in  paragraph  (d)  of  this  section; 

(4)  Meets  the  qualifications 
concerning  defaults  and  overpayments  . 
set  forth  in  paragraphs  (e)  and  (f)  of  this 
section;  and 

(5)  Complies  with  the  requirements  for 
submission  of  a  Statement  of 
Educational  Purpose  set  forth  in 

§  682.203. 

(c)  Enrollment  status.  To  be  eligible  as 
a  student  or  a  borrower  under  the  GSLP 
or  the  PLUS  Program,  a  student  must — 

(1)  If  currently  enrolled,  be 
maintaining  satisfactory  progress,  as 
determined  by  the  school; 

(2)  If  enrolled  or  accepted  for 
enrollment  in  a  foreign  school,  be  a 
national  of  the  United  States;  and 

(3)  If  enrolled  in  a  flight  school 
program  at  a  vocational  school  or  an 
institution  of  higher  education,  meet  the 
additional  requirements  set  forth  in 
paragraph  (g)  of  this  section. 

(d)  Citizenship  and  residency  status. 
Each  borrower,  and  each  student  for 
whom  a  parent  is  borrowing,  must  be — 

(1)  A  national  of  the  United  States; 

(2)  A  permanent  resident  of  the  United 
States  and  must  provide  evidence  from 
the  Immigration  and  Naturalization 
Service  of  that  status; 


(3)  In  the  United  States  for  other  than 
a  temporary  purpose  and  must  provide 
evidence  firom  the  Immigration  and 
Naturalization  Service  of  intent  to 
become  a  citizen  or  permanent  resident; 

(4)  A  permanent  resident  of  the  Trust 
Territory  of  the  Pacific  Islands  or  the 
Northern  Mariana  Islands;  or 

(5)  A  citizen  of  the  Marshall  Islands, 
the  Federated  States  of  Micronesia,  or 
the  Republic  of  Palau. 

(e)  Effect  of  default  on  eligibility.  (1) 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  a  person  is  ineligible  to 
be  a  borrower  under  the  GSLP  or  PLUS 
Program  if  that  person,  or  the  student  for 
whom  a  parent  is  borrowing,  is  in 
default  on  any  loan  made  under  any  title 
rV  student  financial  assistance  program 
identified  in  34  CFR  Part  668.  For  loans 
made  under  the  National  Direct  Student 
Loan  Program,  the  term  "default"  is 
defined  in  34  CFR  Part  674. 

(2)  If  a  borrower,  or  student  for  whom 
a  parent  is  borrowing,  is  in  default,  as 
set  forth  in  paragraph  (e)(1)  of  this 
section,  the  borrower  may  receive  a 
GSLP  or  PLUS  Program  loan  only  if  the 
person  who  is  in  default  has  made 
satisfactory  arrangements  with  the 
holder  of  the  loan  to  repay  the  defaulted 
loan. 

(3)  The  school  may  rely  on  the 
borrower's  or  student's  written 
statement  that  he  or  she  is  not  in 
default,  unless  the  school  has 
information  to  the  contrary. 

(4)  The  Secretary  does  not  consider 
either  a  loan  that  is  discharged  in 
bankruptcy  or  a  defaulted  loan  that  is 
paid-in-full  after  default  to  be  in  default 
for  purposes  of  this  section. 

(f)  Effect  of  overpayment  of  a  grant  on 
eligibility.  (1)  Except  as  provided  in 
paragraph  [f)[2]  of  this  section,  a  person 
is  ineligible  to  be  a  borrower  under  the 
GSLP  or  PLUS  Program  if  that  person,  or 
the  student  for  whom  a  parent  is 
borrowing,  is  liable  for  an  overpayment 
on  any  grant  made  under  any  Title  IV 
student  assistance  program  identified  in 
34  CFR  Part  668. 

(2)  If  the  borrower,  or  the  student  for 
whom  a  parent  is  borrowing,  is  liable  for 
an  overpayment  on  a  grant,  as  set  forth 
in  paragraph  (f)(1)  of  this  section,  the 
borrower  may  receive  a  GSLP  or  PLUS 
FVogram  loan  only  if  the  person  who  is 
liable  for  the  overpayment  meets  the 
following  conditions: 

(i)  Overpayment  of  a  Pell  Grant.  If  the 
borrower,  or  the  student  for  whom  a 
parent  is  borrowing,  has  been  overpaid 
on  a  Pell  Grant,  the  borrower  may  still 
be  eligible  under  the  GSLP  or  PLUS 
Program  if — 
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(A)  The  borrower,  or  the  student  for 
whom  a  parent  is  borrowing,  is 
otherwise  eligible:  and 

(B)  The  overpayment  can  be 
eliminated  in  the  award  year  (as  defined 
in  34  CFR  Part  690)  in  which  it  occurred 
by  adjusting  the  subsequent  Pell  Grant 
payments  for  that  award  year. 

(ii)  Overpayment  of  a  Pell  Grant  due 
to  a  school  error.  If  the  borrower,  or  the 
student  for  whom  a  parent  is  borrowing, 
has  been  overpaid  as  a  result  of  a  school 
error,  and  the  overpayment  cannot  be 
eliminated  by  adjusting  subsequent  Pell 
Grant  payments  in  the  award  year,  the 
borrower  may  still  be  eligible  under  the 
GSLP  or  PLUS  Program  if— 

(A)  The  borrower,  or  the  student  for 
whom  a  parent  is  borrowing,  is 
otherwise  eligible;  and 

(B)  The  person  who  received  the 
overpayment  acknowledges  in  writing 
the  amount  of  the  Pell  Grant 
overpayment  and  agrees  to  repay  it 
within  six  months  from  the  date  of  the 
acknowledgment. 

(iii)  Overpayment  on  a  Supplemental 
Educational  Opportunity  Grant.  If  the 
borrower,  or  the  student  for  whom  a 
parent  is  borrowing,  is  overpaid  on  a 
Supplemental  Educational  Opportunity 
Grant,  the  borrower  may  still  be  eligible 
under  the  GSLP  or  PLUS  Program  if— 

(A)  The  borrower,  or  the  student  for 
whom  a  parent  is  borrowing,  is 
otherwise  eligible;  and 

(B)  An  adjustment  in  subsequent 
financial  aid  payments  (other  than  Pell 
Grants)  eliminates  the  overpayment  in 
the  same  award  year  (as  defined  in  34 
CFR  Part  676)  in  which  it  occurred. 

(g)  Additional  eligibility  requirements 
for  a  student  attending  flight  school.  To 
be  eligible  as  a  student  or  a  borrower 
under  the  GSLP  or  the  PLUS  Program  for 
enrollment  in  a  flight  school  program  at 
a  vocational  school  or  an  institution  of 
higher  education,  a  student  must — 

(1)  Plan  to  pursue  or  be  pursuing  a 
full-time  program  leading  to  commercial 
flight  ratings; 

(2)  Have  completed  ground  school 
training  or  be  taking  it  concurrently  with 
flight  training; 

(3)  Hold  a  private  pilot's  certificate  or 
have  sufficient  flight  hours  to  qualify  for 
that  certificate;  and 

(4)  Hold  at  least  a  Class  II  medical 
certificate. 

(Authority:  20  U.S.C.  1077. 1078. 1082. 1085. 
lOSl) 

9M2.202    PannlssibleclMniMbylnMten 
to  borrowers. 

The  charges  that  lenders  may  impose 
on  borrowers,  either  direcUy  or 
indirectly,  are  limited  to  the  following: 

(a)  Interest.  (1)  Applicable  interest 
rates  under  the  GSLP: 


(i)  The  applicable  interest  rate  on  a 
GSLP  loan  for  a  borrower  who,  on  the 
date  the  promissory  note  is  signed,  does 
not  have  an  outstanding  balance  on  a 
previous  GSLP  loan  is — 

(A)  Seven  percent  for  a  loan  covering 
a  period  of  instruction  beginning  before 
January  1, 1981; 

(B)  Nine  percent  for  a  loan  covering  a 
period  of  instruction  beginning  on  or 
after  January  1, 1981,  but  before 
September  13, 19«3;  or 

(C)  Eight  percent  for  a  loan  covering  a 
period  of  instruction  beginning  on  or 
after  September  13. 1983. 

(ii)  The  applicable  interest  rate  on  a 
GSLP  loan  for  a  borrower  who,  on  the 
date  the  promissory  note  evidencing  the 
loan  is  signed,  has  an  outstanding 
balance  on  a  previous  GSLP  loan,  is  the 
applicable  interest  rate  on  the  previous 
loan. 

(2)  Applicable  interest  rates  under  the 
PLUS  Program:  (i)  The  applicable 
interest  rate  on  a  PLUS  Program  loan 

is — 

(A)  Nine  percent  for  a  loan  made  on 
or  after  January  1, 1981,  but  before 
October  1. 1981; 

(B)  Fourteen  percent  for  a  loan  made 
on  or  after  October  1, 1981,  but  before 
November  1, 1982;  or 

(C)  Twelve  percent  for  a  loan  made  on 
or  after  November  1, 1982. 

(3)  Under  both  the  GSLP  and  the  PLUS 
Program  a  lender  may  charge  a 
borrower  an  actual  rate  of  interest  that 
is  less  than  the  applicable  interest  rate 
specified  in  paragraphs  (a)(1)  or  (a)(2)  of 
this  section. 

(b)  Capitalization.  (1)  Under  a 
guarantee  agency  program,  a  lender  may 
add  accrued  interest  and  unpaid 
insurance  premiums  on  a  loan  to  the 
borrower's  unpaid  principal  balance  if 
so  authorized  by  the  guarantee  agency. 
This  increase  in  the  principal  balance  of 
a  loan  is  called  "capitalization."  A 
guarantee  agency's  policy,  with  respect 
to  capitalization,  may  not  permit 
capitalization  that  is  not  permitted 
under  paragraphs  (b)(2)  and  (b)(3)  of  this 
section. 

(2)  Under  the  FI8LP  and  the  Federal 
PLUS  Program,  a  lender  may  capitalize 
interest  that  has  accrued — 

(i)  During  the  in-school  period  or  grace 
period,  if  capitalization  is  expressly 
authorized  by  the  promissory  note; 

(ii)  During  a  period  of  authorized 
deferment; 

(iii)  During  a  period  of  forbearance,  as 
permitted  under  §  682.211;  or 

(iv)  During  the  period  from  the  date 
the  first  installment  payment  was  due 
until  it  was  made. 

(3)  A  lender  may  capitalize  accrued 
interest  under  paragraphs  (bK2)(i] 
through  (iii)  of  this  section  no  more 


frequently  than  once  a  year,  except  that 
capitalization  is  again  permitted  when 
repayment  is  required  to  begin  or 
resume.  A  lender  may  capitalize  accrued 
interest  under  paragraph  (b)(2)(iv)  of 
this  section  only  on  tke  date  repayment 
of  principal  actually  begins. 

(c)  Origination  fee  for  a  GSLP  loan. 
Under  the  GSLP  a  lender— 

(1)  May  charge  a  borrower  an 
origination  fee  not  to  exceed  the 
maximum  rate  specified  by  Federal 
statute. 

(2)  May  deduct  the  origination  fee 
from  the  proceeds  of  the  loan; 

(3)  Shall,  in  the  case  of  a  loan 
disbursed  in  multiple  installments, 
deduct  a  pro  rata  portion  of  the  fee  from 
each  disbursement; 

(4)  Shall  refund  the  portion  of  the 
origination  fee  previously  deducted  from 
the  loan  or  multiply-(fisbursed  portion 
thereof  by  a  credit  against  the 
borrower's  loan  balance  if — 

(i)  The  loan  check  is  returned 
uncashed  to  the  lender 

(ii)  The  loan  is  repaid-in-full  within 
120  days  of  disbursement; 

(iii)  The  loan  check  has  not  been 
cashed  within  120  days  of  disbursement; 
or 

(iv)  The  loan  proceeds  disbursed  by 
electronic  funds  transfer  in  accordance 
with  §  682.207(b){ii)(B)  have  not  been 
released  from  the  restricted  account 
maintained  by  the  school  within  120 
days  of  disbursement. 

(d)  Insurance  premium.  The  insurance 
premium  is  a  charge  made  by  the 
guarantee  agency  or  the  Secretary  to  the 
lender,  incident  to  the  guarantee  the 
lender  receives  against  default  by  the 
borrower.  If  the  insurance  premium  is 
provided  for  in  a  borrower's  promissory 
note,  a  lender  may  charge  the  borrower 
the  amount  of  the  insurance  premium 
paid  by  the  lender  to  the  guarantor. 

(e)  Late  charges.  (1)  If  authorized  by 
the  borrower's  promissory  note,  the 
lender  may  require  the  borrower  to  pay 
a  late  charge  under  the  circumstances 
described  in  paragraph  (e)(2)  of  this 
section.  This  charge  may  not  exceed  six 
cents  for  each  dollar  of  each  late 
installment. 

(2)  The  lender  may  require  the 
borrower  to  pay  a  late  charge  if  the 
borrower — 

(i)  Fails  to  pay  all  or  a  portion  of  a 
required  instalbnent  payment  within  10 
days  after  it  is  due;  and 

(ii)  Fails  to  provide  written  evidence 
that  verifies  the  borrower's  eligibility  for 
an  authorized  deferment  of  die  payment. 

(f)  Collection  charges.  (1)  If  provided 
for  in  the  borrower's  promissory  note, 
the  lender  may  require  that  the  borrower 
pay  costs  incurred  by  the  lender  or  its 
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agent  in  collecting  installments  not  paid 
when  due,  including,  but  not  limited  to — 

(i)  AttCMney'a  fees; 

(ii)  Court  costs; 

(iii)  Telegrams;  and 

(iv)  Long  distance  telephone  calls. 

(2)  The  costs  referred  to  in  paragraph 
(f)(l]  of  this  section  may  not  include 
normal  collection  costs  associated  with 
preparing  letters  or  notices  or  with 
making  personal  contacts  with  the 
borrower  [&g.,  local  telephone  callsj. 

(Authority:  20  VSC  1077, 1078, 1«7»,  1082. 
1087-1) 

§682.203    StatMiwnt  Of  Educational 
Purpos*. 

No  loan  may  be  made  under  this  Part 
until  the  borrower  submits  to  the  lender 
a  written  Statement  of  Educational 
Purpose,  on  a  form  ^proved  by  the 
Secretary,  certifying  that  the  loan 
proceeds  will  be  used  solely  for  costs  of 
attendance  at  the  school  that  the 
borrower,  or  the  student  on  whose 
behalf  a  parent  is  borrowing,  is  or  will 
be  attending. 

(Authority:  20  US.C  1062, 1091] 

§  682.204    Maximum  loan  amounts. 

(a)  GSLP  annual  limits.  The  total 
amount  a  student  may  borrow  in  any 
academic  year  of  study  under  the  GSLP. 
including  the  FISLP,  may  not  exceed — 

(1)  $2,500  in  the  case  of  an 
undergraduate  student,  including  any 
amounts  borrowed  under  the  PLUS 
Program  in  the  case  of  an  independent 
undergraduate  student,  but  not  more 
than  the  lesser  of  $2,500  or  half  the 
estimated  cost  of  attendance,  for  a  loan 
made  by  a  State  lender  or  made  or 
originated  by  a  school  to  a  student 
who — 

(i)  Is  enrolled  in  the  fu-st  academic 
year  of  undergraduate  study;  and 

(ii)  Was  not  jH^viously  enrolled  in  an 
undergraduate  program;  or 

(2]  $5,000  in  the  case  of  a  graduate  or 
professional  student. 

(b)  GSLP  aggregate  limits.  The 
aggregate  guaranteed  unpaid  principal 
amount  of  all  GSLP  loans  made  to  a 
student  may  not  exceed — 

(1)  $12,500,  in  the  case  of  an 
undergraduate  student,  including  any 
amounts  borrowed  under  the  PLUS 
Pro^ara  in  the  case  of  an  independent 
undergraduate  student  or 

(2)  $25,000.  in  the  case  of  any  graduate 
or  professional  student,  including  loans 
for  under^aduate  study. 

(c)  PLUSPrognun  annual  limits.  The 
total  princ^tal  nmouot  of  ail  PLUS 
Program  loans  made  to.  or  for  the 
benefit  of,  an  eligible  atudent  iat  any 
academic  year  of  study  may  not 
exceed — 


(1)  $2,500.  induding  any  amounts 
borrowed  by  the  student  under  the 
GSLP,  in  the  case  of  an  independent 
undergraduate  student; 

[2]  $3,000,  in  the  case  of  a  graduate  or 
profession^  stui^tt;  or 

(3]  $3,000,  in  the  case  of  a  parent 
borrower. 

(d)  PLUS  Program  aggregate  limits. 
The  aggregate  guaranteed  unpaid 
principal  anonnt  of  all  PLUS  Program 
loans  made  to  or  for  the  ben^t  ^  an 
eligible  student  may  not  exceed — 

(1}  $12,500,  indading  any  amounts 
borrowed  by  die  stodent  under  the 
GSLP,  in  the  case  of  an  independent 
under^adnate  student; 

(2)  $15,000,  in  the  case  of  a  graduate  or 
professional  student;  or 

(3)  $15,000,  in  fee  case  of  a  parent 
borrower. 

(Authority:  20  U.S.C.  1075, 1078, 1078-1, 1078- 
2. 1079. 1082. 1089] 


$682,205    Macteeurai 

(a)  A  leader  shall  disclose  the 
following  information  to  a  borrower 
either  before  or  at  the  time  of  the  first 
disbursement  on  the  loan: 

(1)  The  lender's  name,  and  the 
address  to  which  correspondence  with 
the  lender  and  payments  should  be  sent; 

(2)  The  principal  amount  of  the  loan; 
(3]  The  amount  of  any  charges, 

including  the  origination  fee  and  the 
insurance  premium,  collected  by  the 
lender  at  the  time  of  or  before 
disbiu^ement  of  the  loan,  and  an 
indication  of  whether  those  charges  are 
deducted  from  the  proceeds  of  the  loan 
or  paid  separately  by  the  borrower; 

(4)  The  actual  interest  rate; 

(5)  The  annual  and  aggregate 
maximum  amounts  that  may  be 
borrowed; 

(6)  A  statement  that  information 
concerning  the  loan,  including  the  date 
of  disbursement  and  the  amount  of  the 
loan,  will  be  reported  to  a  credit  bureau 
or  a  credit  reporting  agency; 

[7]  An  explanation  of  when  repayment 
of  the  loan  is  required  and  when  the 
borrower  is  required  to  pay  the  interest 
that  accrues  on  the  loan; 

(8)  The  minimum  and  maximum 
number  of  years  in  which  the  loan  must 
be  repaid  tuid  the  minimum  amount  of 
required  annual  payments; 

(9}  An  explanation  of  any  special 
options  the  borrow«'  may  have  for 
consolidatiog  or  refinancoig  the  loan; 

(10)  A  statement  that  the  borrower 
has  the  right  to  prepay  all  or  part  of  the 
loan  at  any  tkae,  without  penalty; 

(11)  A  stateoaent  describing  the 
circumstanoes  tinder  which  repaymmt 
of  the  loan  or  interest  that  accrues  OB 
the  loan  auy  be  deferred: 


(12)  A  statement  of  availalMiity  of  the 
Department  of  Defense  program  for 
repayment  of  loans  on  the  basis  of 
miUtary  service,  as  provided  for  in  10 
U.S.C.  2141,  note; 

(13)  The  definition  of  "default"  found 
in  S  682.200,  and  the  consequences  to 
the  borrower  of  a  default  including  a 
statement  concerning  likeiy  htigation 
and  a  statement  that  the  default  will  be 
reported  to  a  credit  bureau  or  a  credit 
reporting  agency: 

(14)  An  explanation  of  (be  possible 
e%cts  erf  accepting  the  loan  on  the 
eligibility  of  the  student  for  other  forms 
of  student  financial  assistance; 

(15)  An  explanation  of  any  costs  the 
borrower  may  incur  in  the  making  or 
collection  of  the  loan;  and 

(16)  in  the  caae  of  a  GSLP  or  student 
PLUS  loan,  a  stateaiait  diet  the  loan 
proceeds  wrill  be  transmitted  to  the 
school  for  delivery  to  the  borrower. 

(b)  The  lender  shall  also  disclose  the 
information  listed  in  this  paragraph  in  a 
written  statement  provided  to  the 
borrower  at  or  prior  to  the  beginning  of 
the  repayment  period.  The  lender  shall 
make  the  disdosnres  during  the  grace 
period,  in  the  case  of  a  FISLP  loan. 
Should  the  borrower  enter  the 
repayment  period  without  the  lender's 
knowledge,  the  lender  shall  provide  the 
required  disclosures  to  the  borrower 
immediately  upon  discovering  that  the 
borrower  has  entered  the  repayment 
period.  The  lender  shall  disclose — 

(1)  The  lender's  name,  and  the 
address  to  which  correspondence  with 
the  lender  and  payments  should  be  sent; 

(2)  The  scheduled  date  upon  which 
the  repayment  period  is  to  begin; 

(3)  The  estimated  balance,  including 
the  estimated  amount  of  interest  to  be 
capitalized,  owed  by  the  borrower  as  of 
the  date  upon  which  the  repayment 
period  is  to  begin,  or  the  date  of  the 
disclosure,  whichever  is  later; 

(4)  The  actual  interest  rate  on  the 
loan; 

(5)  An  explanation  of  any  fees  which 
may  accrue  or  be  charged  to  the 
borrower  during  the  repayment  period; 

(6)  The  borrower's  repayment 
schedule,  including  the  due  date  of  the 
first  installment  and  the  number, 
amount,  and  frequency  of  payments; 

(7)  An  explaaation  of  any  special 
options  the  borrower  may  have  for 
consolidating  or  refinancing  the  loan; 

(8)  The  estimated  total  amount  of 
interest  to  be  paid  on  the  loan,  assuming 
that  payments  are  made  in  accordance 
with  dw  repayment  schedule;  and 

(9)  A  statement  that  the  borrower  has 
the  li^  to  prepay  all  or  part  of  the  loan 
at  any  time,  withoot  penalty. 
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(c)  The  lender  shall  provide  the 
information  required  to  be  disclosed  by 
paragraphs  (a)  and  (b)  of  this  section  at 
no  cost  to  the  borrower. 

(Authority:  20  U.S.C.  1078-2, 1082,  1083a); 

{Approved  by  0MB  under  control  number 
1840-0538) 

§  682.206    Du«  diligenc*  in  making  a  loan. 

(a)  General.  (1)  The  loan-making 
process  includes  processing  the  loan 
application  and  other  required  forms, 
approving  the  borrower  for  a  loan, 
determining  the  loan  amount,  explaining 
to  the  borrower  his  or  her 
responsibilities  under  the  loan, 
completing  and  having  the  borrower 
sign  the  promissory  note,  and  disbursing 
the  loan  proceeds. 

(2)  Except  as  may  be  authorized  by 
the  Secretary,  a  lender  may  not  delegate 
its  loan-making  functions  to  a  school 
unless  the  school  has  an  origination 
relationship  with  the  lender.  If  that 
relationship  exists,  the  lender  may  rely 
in  good  faith  upon  statements  of  the 
borrower  contained  in  the  loan 
application,  but  may  not  rely  upon 
statements  made  by  the  school  in  the 
application.  A  non-school  lender  that 
does  not  have  an  origination 
relationship  with  a  school  may  rely  in 
good  faith  upon  statements  of  both  the 
borrower  and  the  school  that  are 
contained  in  the  application.  Except  as 
provided  in  Part  668,  Subpart  E,  a  school 
lender  may  rely  in  good  faith  upon 
statements  made  by  the  borrower  in  the 
loan  application. 

(b)  Processing  forms.  Before 
disbursing  a  loan,  a  lender  must 
determine  that  all  required  forms  have 
been  accurately  completed  by  the 
borrower,  the  student,  the  school,  and 
the  lender.  A  lender  may  not  ask  the 
borrower  to  sign  any  form  before  all 
information  requested  from  the 
borrower  on  that  form  has  been 
supplied. 

(c)  Approval  of  borrower  and 
determination  of  loan  amount.  (1)  A 
lender  may  make  a  loan  only  to  an 
eligible  borrower.  To  the  extent 
authorized  by  paragraph  (a)(2)  of  this 
section,  the  lender  may  determine  the 
borrower's  eligibility  based  on  the 
information  provided  on  the  application 
by  the  school,  the  borrower,  and,  if  the 
borrower  is  a  parent,  the  student  on 
whose  behalf  the  loan  is  sought. 

(2)  In  determining  the  amount  of  the 
loan  to  be  made,  within  the  limitations 
of  S  682.204.  the  lender  shall  review  the 
data  on  the  student's  cost  of  attendance 
and  estimated  financial  assistance  that 
is  provided  on  the  application  form.  In 
no  case  may  the  loan  amount  exceed  the 
student's  estimated  cost  of  attendance, 


less  estimated  financial  assistance,  for 
the  academic  period  for  which  the  loan 
is  intended. 

(d)  Promissory  note.  (1)  The  lender 
shall  obtain  from  the  borrower  an 
executed  legally-enforceable  promissory 
note  for  each  loan  as  proof  of  the 
borrower's  indebtedness. 

(2)  A  lender  may  not  add  any  clauses 
to,  or  modify  any  provisions  of,  the  most 
current  promissory  note  provided  by  the 
guarantor  without  the  guarantor's  prior 
approval. 

(3)  The  lender  shall  give  the  borrower 
a  copy  of  each  executed  note. 

(e)  Security,  endorsement,  and  co- 
makers. (1)  A  FISLP  or  Federal  PLUS 
Program  loan  shall  be  made  without 
security  or  endorsement. 

(2)  A  Federal  PLUS  Program  loan  may 
be  made  to  two  eligible  parents  who 
agree  to  be  jointly  liable  for  repayment 
of  the  loan  as  co-ciakers. 

(f)  Loan  disbursement.  A  lender  shall 
disburse  funds  as  required  by  §  682.207. 

(Authority:  20  U.S.C  1077, 1078-2. 1079, 1080, 
1082. 1083. 1085) 

§  682.207    Due  diligence  In  disbursing  a 
loan. 

(a)  (1)  This  section  prescribes 
procedures  for  lenders  to  follow  in 
disbursing  GSLP  and  PLUS  Program 
loans.  With  respect  to  FISLP  and 
Federal  PLUS  Program  loans,  references 
to  the  "guarantee  agency"  in  this  section 
mean  the  "Secretary." 

(2)  The  requirements  of  paragraphs 
(b)(1)  (ii)  and  (iv)  of  this  section  must  be 
satisfied  either  by  the  lender  or  by  an 
escrow  agent  with  which  the  lender  has 
an  agreement  pursuant  to  §  682.408.  The 
lender  must  comply  with  paragraph 
(b)(l)(iii)  of  this  section  whether  or  not  it 
disburses  to  an  escrow  agent. 

(b)(1)  In  disbursing  a  loan,  a  lender— 

(i)  May  not  disburse  a  loan  prior  to 
the  issuance  of  the  guarantee 
commitment  for  the  loan  by  the 
guarantee  agency,  except  with  the 
agency's  prior  approval; 

(ii)  Shall  disburse  loan  proceeds  by — 

(A)  A  check  that  is  made  payable  to 
the  borrower,  or,  if  required  by  the 
guarantor,  is  made  co-payable  to  the 
borrower  and  the  school  identified  on 
the  loan  application,  and  requires  the 
personal  endorsement  or  other  written 
approval  of  the  borrower  in  order  to  be 
cashed;  or 

(B)  If  authorized  by  the  guarantor, 
electronic  fimds  transfer  to  an  account 
of  the  student's  school  that  requires  the 
written  approval  of  the  borrower  for  the 
release  of  funds  from  the  account;  and 

(iii)  Shall  not  disburse  loan  proceeds 
earlier  than  is  reasonably  necessary  to 
meet  the  student's  cost  of  attendance  for 
the  period  for  which  the  loan  is  made, 


and  in  no  case,  without  the  Secretary's 
prior  approval,  earlier  than  30  days  prior 
to  the  date  on  which  the  student  is 
scheduled  to  enroll;  and 
(iv)  Shall  disburse— 

(A)  Directly  to  the  school,  in  the  case 
of  a  student  borrower,  or 

(B)  Directly  to  the  borrower,  in  the 
case  of  a  parent  borrowing  on  behalf  of 
an  eligible  student,  and  shall  notify  the 
school  of  the  amount  of  the  loan  within 
30  days  of  the  date  on  which  the  first 
disbursement  on  the  loan  is  made. 

(2)  Neither  a  lender  nor  a  school  may 
obtain  a  borrower's  power  of  attorney 
or  other  authorization  to  endorse  or 
otherwise  approve  the  cashing  of  a  loan 
check  or  approve  the  release  of  funds 
disbursed  by  electronic  funds  transfer, 
nor  may  a  borrower  provide  this  power 
of  attorney  or  authorieation  to  anyone 
else. 

(c)  (1)  Multiple  disbursement 
requirements:  A  lender  shall  disburse 
GSLP  and  PLUS  Program  loans  made  to 
student  borrowers  in  multiple 
installments  if — 

(i)  The  amount  of  the  loan  is  $1,000  or 
more;  and 

(ii)  On  the  date  of  the  first 
disbursement,  the  time  remaining  in  the 
period  of  enrollment  for  which  the  loan 
is  made  is  greater  than  six  months,  one 
semester,  two  quartets,  or  600  clock 
hours. 

(2)  Multiple  disbursement  procedures: 
In  multiply  disbursing  a  loan,  a  lender 
shall  disburse  as  follorws: 

(i)  Disbursement  must  be  in  two  or 
more  installments. 

(ii)  No  installment  may  exceed  one- 
half  of  the  loan. 

(iii)  At  least  one-third  of  the  period  of 
enrollment  for  which  the  loan  is  made 
must  elapse  before  the  second 
installment  is  disbursed. 

(3)  For  purposes  of  this  paragraph,  a 
lender  shall  consider  all  loans  made  for 
the  same  period  of  enrollment  as  a 
single  loan. 

(d)  (1)  Under  certain  circumstances,  a 
lender,  with  the  prior  approval  of  the 
guarantee  agency,  may  disburse  after 
the  student  has  ceased  to  be  enrolled  on 
at  least  a  half-time  basis  or  after  the 
expiration  date  of  the  guarantee 
commitment. 

(2)  A  guarantee  agency  may  approve  a 
lender's  request  to  disburse  under  these 
circumstances  only  if  the  loan  proceeds 
will  be  used  for  the  student's  cost  of 
attendance  for  the  period  of  enrollment 
for  which  the  loan  was  intended  and 
during  which  the  student  was  actually 
enrolled  on  at  least  a  half-time  basis. 

(3)  If  the  lender,  afteff  receiving  the 
guarantee  agency's  prior  approval, 
makes  a  late  disbursement,  the  lender 
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shall  give  notice  of  that  approval  to  the 
school  at  the  ttme  the  fender  tends  the 
loan  prooeedfl  to  the  school. 

(A»*orHy:  20  U.S.C  M77. 1078,  ie7»-Z,  1079. 

ioaaiw2.iau.t08S) 

S682.208    DuedMgancalnMrvicinaa 
loaa 

(a)  'nie  loan  servicing  process 
includes  reportiag  to  credit  bureau 
organizations,  responding  to  borrower 
inquiries,  and  establishing  the  teims  of 
repayment 

(bj  For  any  GSIP  or  PLUS  Program 
loao.  a  lender  shall  promptly  report  to  at 
least  one  credit  bureau — 

(1)  The  date  of  disbursement  and  the 
amoimt  of  the  loan: 

(2)  Information  concerning  the 
collection  of  the  loan,  including  the 
repayment  status  (rf  ^e  loan;  and 

(3)  The  date  the  loan  is  fully  repaid 
by.  or  on  behalf  of,  the  borrower  or 
discharged  by  reason  of  the  borrower's 
death,  bankruptcy,  or  total  and 
permanent  (fisability. 

(c)  (1)  A  lender  shall  respond  on  a 
timely  basis  to  written  inquiries  and 
other  communications  from  a  borrower 
and  any  endorser  on  a  loaa. 

(2)  When  a  lender  learns  diat  a  GSLP 
borrower  is  no  longer  enrolled  at  a 
partic^ting  school  on  at  least  a  half- 
time  basis,  tiie  lender  shall  promptly 
contact  the  borrower  in  order  to 
establish  the  tenns  of  repayment. 

(d](l]  A  lender  shall  fbUow  the 
procedures  in  §  662.412  whenever  it 
learns  diat  the  borrower,  or,  if 
applicable,  the  student  on  wlwse  behalf 
a  parent  has  borrowed — 

(i]  Did  not  quahfy  for  all  or  a  portion 
of  a  loan  made  under  this  part;  or 

(ii)  Has  received  a  GSLf  loan  sui^ect 
to  payment  of  Federal  interest  benefits 
as  provided  under  {  062.301,  but  is  in 
fact  ineligible  for  some  or  all  of  those 
interest  benefits. 

(2)  For  purposes  of  i  662.412(f),  the 
term  "guarantee  agency"  means  the 
Secretary  in  the  case  of  a  FISLP  or 
Federal  PLUS  Program  loan. 

(Authority:  20  U.S.C.  1077. 107a,  1078-2. 1079, 
1080, 1082, 1085) 

(Reporting  and  reoordkeefiing  requirenenta 
contained  in  paragraph  (b)  were  anvoved  by 
the  Office  of  Manajement  and  Budget  under 
control  number  1890-0538) 


§682.se9    Waray—il aJ I 

(a)  Conversion  of  a  Joan  to  repayment 
status.  (1)  For  a  PLUS  ftograni  loan,  die 
repayment  poiod  begins  on  the  day  the 
loan  is  disbursed.  The  first  paynteat  is 
due  within  60  days  after  the  date  of 
disbursenent 

(2)  Excq»t  as  provided  in  paragraphs 
(a)  {3)  and  (4)  of  this  aectian.  for  a  GSUP 
loan  the  vqaayaMnt  period  begins — 


(i)  For  a  bonwwer  with  a  loan  for 
which  the  apyiicafale  interest  rate  is 
seven  peroeat  per  year,  oat  leas  ftan 
nine  nor  more  than  twelve  consecutive 
months  following  &e  date  on  whicfa  the 
borrower  is  no  longer  enrdled  on  at 
least  a  half-taae  buis  at  aa  eUgibie 
school  The  lengdi  of  this  grace  period  is 
determined  by  the  lender  for  loans  made 
under  the  FiSLP,  and  by  die  guarantee 
agency  for  loans  gaaranteed  by  the 
agency;  and 

(ii|  For  a  borrower  with  a  loan  for 
which  the  applicable  ratarest  rate  it 
ei^  or  nine  percent  per  year,  six 
consecutive  months  foUowmg  the  month 
in  which  the  borrower  is  no  longer 
enrolled  on  at  least  a  half-time  basis  at 
an  eligible  school 

(3)  For  a  borrower  of  a  GSLP  loan  who 
is  a  correspondence  student,  die  grace 
period  specified  in  paragraph  (aK2)  of 
this  section  begins  on  the  earliest  of  the 
date — 

(i)  The  borrower  completes  the 
program; 

(ii)  The  borrower  falls  80  days  behind 
the  due  date  for  submission  of  a 
scheduled  assigaraent  accordii^  to  the 
schedole  reqiured  in  S  682.602.  However, 
the  sdiool  may  permit  one  restoration  to 
in-school  status  for  a  student  who  falls 
60  days  behind  the  due  date  for 
submisnm  of  a  particular  assignment  if 
the  student  states  in  writing,  within  the 
60-day  period,  an  iatention  to  continue 
in  the  pragraai  and  an  understanding 
that  tfae  required  lessons  most  be 
submitted  on  time;  or 

(iii)  That  is  60  days  following  the 
latest  allowable  date  established  by  the 
school  for  completing  die  program  in  the 
schedide  required  under  §  {  662.602. 

(4)  For  a  GSLP  loan,  the  repayment 
period  begins  prior  to  the  end  of  the 
grace  period,  if  the  borrower  requests 
and  is  graxrted  a  repayment  schedule 
that  so  provides,  in  this  event,  a 
borrower  nay  not  fruther  utihze  the 
grace  period. 

(5)  The  repayment  schedule  may 
provide  for  substantially  equal 
installment  payments  or  for  installment 
payments  that  increase  in  asMMUit  over 
the  repayment  period.  If  a  p«daated 
repayment  achedule  is  est^isbed,  it 
may  net  provide  for  any  single 
instattmeot  that  is  more  thaa  three  times 
greater  than  any  other  instalhaent. 

(6)  (if  Sobiect  to  para^aphs  (a)(6]  HO 
throogli  (iv)  of  this  section,  a  lender 
shall  allow  a  borrower  at  least  five 
yeans,  but  not  atore  than  ten  years,  to 
repay  a  loan,  calculated  from  the 
beginning  of  the  repayment  period. 
Except  in  die  case  of  a  FISLP  loan  made 
for  a  penad  of  enroOment  beginning  on 
or  after  }vdj  X 1988,  die  leader  shall 


require  a  boirower  to  fidly  repay  a  GSLP 
loaa  widrin  15  years  after  H  is  made. 

(ii)  If  the  borrower  receives  an 
au^orized  defenneRt  or  is  granted 
forbearance,  as  described  in  ||  082.210 
or  082.211,  respecdvriy,  die  periods  of 
deferment  or  foriwerance  are  excioded 
from  deterHHnetions  of  die  5-,  10-  and 
15-year  periods. 

(iii)  If  the  minimora  annnal  lepayment 
required  in  paragraph  (c)  of  dits  section 
would  result  in  muipkte  repayment  of 
the  loan  in  less  dian  five  years,  the 
borrower  is  not  entitled  to  the  full  5-year 
period. 

(iv)  Prior  to  die  be^iuring  of  die 
repayment  period  die  borrower  may 
request  and  be  panted  by  the  lender  a 
repayment  period  of  lees  dian  five  years. 
At  any  tkne,  sidiject  to  paragraph 
(a)(6)(iii)  of  this  section,  and  without  the 
lemler's  consent,  die  borrower  may 
subsequently  have  die  total  repayment 
period  extended  to  a  minimum  of  five 
years. 

(b)  Prepayment.  TTie  borrower  may 
prepay  the  whole  or  any  part  of  a  loan 
at  any  time  widiout  penalty.  Unless  the 
borrower  requests  that  the  lender  credit 
the  prepayment  to  future  installments, 
the  lender  shall  credit  the  entire 
prepayment  to  unpaid  principal. 

(c)  Minimum  annual  payment.  (l){i) 
Subject  to  paragrai^  (cXl)  (ii)  and  (iii) 
of  this  section,  during  each  year  of  the 
repayment  period  a  borrower's  total 
payments  to  all  holders  of  the 
borrower's  GSLP  or  PLUS  Program  loans 
must  total  at  least  $600  or  die  unpaid 
balance  of  all  loans,  including  interest, 
whichever  amount  is  less. 

(ii)  If  the  borrower  and  the  lender 
agree,  the  amount  paid  may  be  less. 

(iii)  If  the  borrower  and  the 
borrower's  spouse  have  one  or  more 
GSLP  or  PLUS  Program  loans,  their 
combined  annual  payment  must  meet 
the  requirement  of  paragraph  (c)(l)(i)  of 
this  section. 

(2)  The  provimons  of  paragraphs 
(c){l)(i)  and  (ii)  of  this  section  may  not 
result  in  an  extension  of  the  10-  or  15- 
year  maximum  repayment  periods 
unless  forbearmce,  as  desaibed  in 
S  682.211,  has  been  approved. 

(d)  Supplemental  repayment  schedule. 
(1)  In  the  case  of  a  loan  made  by  a 
school  lender,  the  lender  and  ^ 
borrower  may  agree  on  a  supplemental 
repayment  schedule,  with  the  prior 
approval  of  the  Secretary,  that  would 
supplement  die  regular  repayment 
schedule  described  in  paragraph  (aXS) 
of  this  section. 

(2)  The  supplemental  repayment 
schedule  may  be  based  on  other  dian 
equal  or  graduated  payments.  For 
example,  die  supplemental  repayment 
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schedule  may  base  the  amount  of  the 
borrower's  payment  on  the  borrower's 
income. 

(3)  The  borrower  may  not  insist  upon 
the  establishment  of  a  supplemental 
repayment  schedule.  The  lender  may  not 
insist  upon  the  establishment  of  a 
supplemental  repayment  schedule 
unless  the  lender  obtained  the 
borrower's  written  consent  to  enter  into 
one  at  the  time  the  loan  was  made. 

(e)  Treatwent  by  lenders  of 
borrower's  refunds  received  from 
schools. 

(1)  A  lender  shall  treat  a  payment  of  a 
borrower's  refund  received  by  the 
lender  from  a  school  as  a  credit  against 
the  amount  owed  by  the  borrower  on 
the  borrower's  loan. 

(2)  (i)  If  a  lender  receives  a  refund 
payment  from  a  school  on  a  loan  that  is 
no  longer  held  by  that  lender,  the  lender 
shall  promptly  transmit  the  amount  of 
the  refund  payment  to  the  holder  to 
whom  it  assigned  the  loan,  with  an 
explanation  of  the  source  of  the 
payment. 

(ii)  Upon  receipt  of  a  refund 
transmitted  under  paragraph  (e)(2)(i)  of 
this  section,  the  holder  of  the  loan  shall 
promptly  provide  written  notice  to  the 
borrower  that  the  holder  has  received 
the  refund. 

[Authority:  20  U.S.C.  1077, 1078, 1078-2, 1079 
1082,1065) 

§682.210    Defenmnt 

(a)  Borrower  eligibility.  (1)  Except  in 
the  case  of  a  loan  received  by  a  parent 
borrower  under  the  PLUS  Program  on  or 
after  August  15, 1983,  a  borrower  is 
entitled  to  have  periodic  installment 
payments  of  principal  deferred  during 
authorized  periods  after  the  beginning  of 
the  repayment  period. 

[2]  For  a  loan  made  before  October  1, 
1981,  the  borrower  is  also  entided  to 
have  periodic  installment  payments  of 
principal  deferred  during  the  six-month 
period  (post-deferment  grace  period) 
that  commences  after  the  completion  of 
each  deferment  period  or  combination  of 
those  periods. 

(3)  Interest  accrues  and  is  paid  by  the 
borrower  during  the  deferment  period, 
and  the  post-deferment  grace  period,  if 
applicable,  unless,  in  the  case  of  a  GSLP 
loan,  the  loan  was  determined  to  be 
eligible  for  interest  benefits  under 

S  682.301  when  the  loan  was  made. 

(4)  In  order  to  receive  a  deferment,  the 
borrower  must  request  the  deferment 
and  provide  the  lender  with  all 
documentation  required  to  establish 
eligibiUty  for  a  specific  type  of 
deferment 

(5)  An  authorized  deferment  period 
begins  on  the  date  the  condition 


entitling  the  borrower  to  a  deferment 
first  exists,  but  not  more  than — 

(i)  Sixty  days  before  the  date  the 
lender  receives  the  request  and 
documentation  required  under 
paragraph  (a)(4)  of  this  section  for  an 
imemployment  deferment;  and 

(ii)  Six  months  before  the  date  the 
lender  receives  the  request  and 
documentation  required  under 
paragraph  {a)(4)  of  this  section  for  all 
other  deferments. 

(8)  An  authoriied  deferment  period 
ends  on  the  earlier  of — 

(i)  The  date  the  condition  establishing 
the  borrower's  eligibility  for  the 
deferment  ends;  or 

(ii)  The  date  when  the  condition 
entitling  the  borrower  to  a  deferment 
has  continued  to  exist  for  the  maximum 
amount  of  the  time  allowed  for  a 
specific  deferment. 

(7)  A  lender  may  not  deny  a 
deferment  to  which  the  borrower  is 
entitled,  even  though  the  borrower  may 
be  delinquent,  but  not  in  default,  in 
making  required  installment  payments. 
The  180-  or  240-day  period  required  to 
establish  a  default  does  not  run  during 
the  deferment  and  post-deferment  grace 
periods.  When  the  deferment  and,  if 
applicable,  post-deferment  grace  period 
expires,  a  borrower  resumes  any 
delinquent  status  that  existed  when  the 
deferment  period  began. 

(8)  A  borrower  whose  loan  is  in 
default  is  not  eligible  for  a  deferment  as 
to  that  loan,  unless  the  borrower  has 
made  satisfactory  repayment 
arrangements  with  the  holder  of  the 
loan. 

(9)  The  borrower  must  inform  the 
lender  when  the  condition  entitling  the 
borrower  to  a  deferment  no  longer 
exists. 

[h)  Authorized  deferments.  Deferment 
is  authorized  during  periods  when  a 
borrower  is  engaged  in — 

(1)  (i)  Full-time  study  at  a  participating 
school,  unless  the  borrower  is  not  a 
national  of  the  United  States  and  is 
pursuing  a  course  of  study  at  a  foreign 
school;  or 

(ii)  Full-time  study  at  a  school  which 
meets  the  definition  of  an  institution  of 
higher  education  or  a  vocational  school 
and  is  operated  by  an  agency  of  the 
Federal  Government  [e.g..  the  service 
academies),  unless  the  borrower  is  not  a 
national  of  the  United  States  and  is 
pursuing  a  course  of  study  at  a  foreign 
school; 

(2)  Study  under  an  eligible  graduate 
fellowship  program,  as  described  in 
paragraph  (c)  of  this  section; 

(3)  Up  to  three  years  of  active  duty 
status  in  the  United  States  Armed 
Forces  or  service  as  an  officer  in  the 


Commissioned  Corps  of  the  United 
States  Public  Health  Service; 

(4)  Up  to  three  years  of  service  under 
the  Peace  Corps  Act  (if  the  borrower  has 
agreed  to  serve  for  a  term  of  at  least  one 
year); 

(5)  Up  to  three  years  of  service  as  a 
full-time  volunteer  under  Tide  I  of  the 
Domestic  Volunteer  Service  Act  of  1973 
(ACTION  programs)  (if  the  borrower 
has  agreed  to  serve  for  a  term  of  at  least 
one  year); 

(6)  Up  to  three  years  of  full-time 
volunteer  service,  which  the  Secretary 
has  determined  is  comparable  to  service 
referred  to  in  paragraphs  (b)(4)  and 
(b)(5)  of  this  section,  for  a  tax-exempt 
organization,  as  described  in  paragraph 
(d)  of  this  section; 

(7)  Conscientiously  seeking,  but 
unable  to  find,  full-time  employment  in 
the  United  States  over  a  single  period  of 
up  to  12  months,  as  described  in 
paragraph  (e)  of  this  lection; 

(8)  Pursuing  a  rehabilitation  training 
program  for  disabled  individuals,  as 
described  in  paragraph  (f)  of  this 
section; 

(9)  Up  to  two  years  of  service  as  an 
intern,  as  described  in  paragraph  (g)  of 
this  section;  or 

(10)  Up  to  three  years  during  which 
the  borrower  is  temporarily  totally 
disabled,  as  described  in  paragraph  (h) 
of  this  section,  or  during  which  the 
borrower  is  unable  to  secure 
employment  because  the  borrower  is 
caring  for  a  spouse  who  is  temporarily 
totally  disabled,  as  described  in 
paragraph  (i)  of  this  section. 

(c)  Graduate  fellowship  deferment.  To 
qualify  for  a  deferment  for  study  in  a 
graduate  fellowship  program,  a 
borrower  must  provide  the  lender  with  a 
statement  from  an  official  of  the 
borrower's  fellowship  program 
certifying  that — 

(1)  The  fellowship  program — 
(i)  Provides  sufficient  financial 

support  to  graduate  fellows  to  allow  for 
full-time  study  for  at  least  six  months; 

(ii)  Requires  a  written  statement  from 
each  apphcant  explaining  the 
applicant's  objectives  before  the  award 
of  that  financial  support;  and 

(iii)  Requires  a  graduate  fellow  to 
submit  periodic  reports,  projects,  or 
other  evidence  of  the  fellow's  progress; 
and  1 

(2)  The  borrower —  I 

(i)  Holds  at  least  a  baccalaureate 
degree  conferred  by  an  institution  of 
higher  education: 

(ii)  Is  engaged  in  full-time  study, 
which  may  be  independent  of  an  ^ 

educational  or  cidtural  institution,  in  an 
academic  or  professional  subject  area 
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for  which  the  borrower  has  shown  an 
interest  and  ability;  and 

(iii]  Has  been  recommended  by  an 
institution  of  higher  education  for 
acceptance  into  the  graduate  fellowship 
program. 

(d)  Full-time  volunteer  service  for  a 
tax-exempt  organization  deferment.  To 
qualify  for  a  deferment  for  full-time 
volunteer  service,  for  a  tax-exempt 
organization,  comparable  to  volunteer 
service  in  the  Peace  Corps  or  full-time 
volunteer  service  in  a  program 
administered  by  the  ACTION  agency,  a 
borrower  must  provide  the  lender  with  a 
statement  from  an  offlcial  of  the 
borrower's  volunteer  program  certifying 
that— 

(1)  The  borrower  serves  in  an 
organization  which  is  exempt  from 
taxation  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954; 

(2)  The  borrower  provides  service  to 
low-income  persons  and  their 
communities  to  assist  them  in 
eliminating  poverty  and  poverty-related 
human,  social,  and  environmental 
conditions; 

(3)  The  borrower's  compensation 
(including  a  subsistence  allowance) 
does  not  exceed  the  compensation 
received  by  a  full-time  volunteer  in  the 
Peace  Corps  or  in  a  program 
administered  by  the  ACTION  agency; 

(4)  The  borrower,  as  part  of  his  or  her 
duties,  does  not  give  religious 
instruction,  conduct  worship  services, 
engage  in  religious  proselytizing,  or 
engage  in  fund-raising  to  support 
religious  activities;  and 

(5)  The  borrower  has  agreed  to  serve 
on  a  full-time  basis  for  a  term  of  at  least 
one  year. 

(e)  Unemployment  deferment.  (1)  To 
qualify  for  an  unemployment  deferment, 
a  borrower  must  provide  the  lender  with 
a  written  request  for  the  deferment.  To 
continue  the  deferment  for  more  than 
three  months,  the  borrower  must 
provide  an  additional  request  before  the 
end  of  each  three-month  period.  Each 
request  must  be  signed  by  the  borrower 
and  dated,  and  must  contain — 

(i)  A  statement  from  the  borrower 
describing  the  borrower's  conscientious 
search  for  full-time  employment, 
including  for  at  least  three  attempts  to 
secure  employment  during  that  three- 
month  period — 

(A)  "The  name  of  the  firm  contacted; 

(B)  The  name  of  the  person  contacted; 
and 

(C)  The  Hrm's  address  and  phone 
number. 

(ii)  The  borrower's  latest  permanent 
home  address  and,  if  applicable,  the 
borrower's  latest  temporary  address; 

(iii)  Certification  from  the  borrower 
that  the  borrower  has  registered  with  a 


public  or  private  employment  agency,  if 
one  is  accessible,  specifying  its  name 
and  address  and  the  date  of  registration 
therewith;  and 

(iv)  The  borrower's  agreement  to 
notify  the  lender  prompUy  when  full- 
time  employment  is  obtained. 

(2)  A  borrower  may  qualify  for  an 
unemployment  deferment  whether  or 
not  the  borrower  has  been  previously 
employed. 

(3)  For  purposes  of  this  section,  full- 
time  employment  involves  at  least  30 
hours  of  woiic^per  week  and  is  expected 
to  last  at  least  three  months. 

(4)  An  unemployment  deferment  is  not 
justified  if  the  borrower  refuses  to  seek 
employment  in  kinds  of  positions  or  at 
salary  and  responsibility  levels  for 
which  the  borrower  feels  overly 
qualified  by  virtue  of  education  or 
previous  experience. 

(f)  Rehabilitation  training  program 
deferment.  To  qualify  for  a 
rehabilitation  training  deferment,  the 
borrower  must  be  receiving,  or  be 
scheduled  to  receive,  services  under  a 
program  designed  to  rehabilitate 
disabled  individuals,  and  must  provide 
the  lender  with  the  following 
documentation: 

(1)  A  certification  from  the 
rehabilitation  agency  that  the  borrower 
is  either  receiving  or  scheduled  to 
receive  rehabilitation  training  services 
from  the  agency. 

(2)  A  certification  from  the 
rehabilitation  agency  that  the 
rehabilitation  program — 

(i)  Is  licensed,  approved,  certified,  or 
otherwise  recognized  as  providing 
rehabilitation  training  to  disabled 
individuals  by — 

(A)  A  State  agency  with  responsibility 
for  vocational  rehabilitation  programs; 

(B)  A  State  agency  with  responsibility 
for  drug  abuse  treatment  programs; 

(C)  A  State  agency  with  responsibility 
for  mental  health  services  programs; 

(D)  A  State  agency  with  responsibility 
for  alcohol  abuse  treatment  programs;  or 

(E)  The  Veterans  Administration;  and 
(ii)  Provides  or  will  provide  the 

borrower  with  rehabilitation  services 
under  a  written  plan  that — 

(A)  Is  individualized  to  meet  the 
borrower's  needs; 

(B)  Specifies  the  date  on  which  the 
services  to  the  borrower  are  expected  to 
end;  and 

(C)  Is  structured  in  a  way  that 
requires  a  substantial  commitment  by 
the  borrower  to  his  or  her  rehabilitation. 
The  Secretary  considers  a  substantial 
commitment  by  the  borrower  to  be  a 
commitment  of  time  and  effort  that 
would  normally  prevent  an  individual 
from  engaging  in  full-time  employment 
either  because  of  the  number  of  hours 


that  must  be  devoted  to  rehabilitation  or 
because  of  the  nature  of  the 
rehabilitation.  For  the  purposes  of  this 
paragraph,  full-time  employment 
involves  at  least  30  hours  of  work  per 
week. 

(g)  Internship  deferment.  (1)  An 
eligible  internship  program  is  a 
supervised  training  program  that — 

(i)  Is  required  in  order  for  the 
borrower  to  begin  professional  practice 
or  service,  e.g..  medical  residency; 

(ii)  Requires  the  borrower  to  hold  at 
least  a  bachelor's  degree  before 
beginning  the  internship  program;  and 

(iii)  A  State  licensing  agency  requires 
completion  of  before  certifying  the 
individual  for  professional  practice  or 
service. 

(2)  To  qualify  for  an  internship 
deferment,  the  borrower  must  provide  to 
the  lender  the  following  certifications: 

(i)  A  statement  from  an  official  of  the 
appropriate  State  licensing  agency  that 
the  internship  program  meets  the 
provisions  of  paragraph  (g)(2)  of  this 
section. 

(ii)  A  statement  irova  the  organization 
with  which  the  borrower  is  imdertaking 
the  internship  program  certifying — 

(A)  The  acceptance  of  the  borrower 
into  its  internship  program;  and 

(B)  The  anticipated  dates  on  which 
the  borrower  will  begin  and  complete 
the  program. 

(h)  Temporary  total  disability 
deferment  (1)  To  qualify  for  a 
temporary  total  disability  deferment,  a 
borrower  must  give  the  lender  a 
certification,  from  a  physician  who  is  a 
doctor  of  medicine  or  osteopathy  and 
legally  authorized  to  practice,  that  the 
borrower  is  temporarily  totally  disabled. 

(2)  For  purposes  of  this  section,  a 
borrower  who  is  "temporarily  totally 
disabled"  is  one  who,  by  reason  of 
injury  or  illness,  has  become  unable  to 
attend  school  or  to  work  and  earn 
money  during  a  period  of  at  least  60 
days  needed  to  recover  from  the  injury 
or  illness. 

(3)  A  borrower  is  not  considered 
temporarily  totally  disabled  on  the  basis 
of  a  condition  that  existed  before  he  or 
she  applied  for  the  loan,  unless  the 
borrower's  condition  has  substantially 
deteriorated  since  he  or  she  submitted 
the  loan  application  so  as  to  render  the 
borrower  temporarily  totally  disabled. 

(i)  Spouse's  temporary  total  disability 
deferment.  (1)  To  qualify  for  a  deferment 
given  to  a  borrower  whose  spouse  is 
temporarily  totally  disabled,  a  borrower 
must  give  the  lender — 

(i)  A  certification  fit>m  a  physician 
who  is  a  doctor  of  medicine  or 
osteopathy  and  legally  authorized  to 


I 

4a89>      Fedaial  RagiMM  /  Vol  51.  No.  217  /  Monday,  November  16,  1966  /  Rules,  and  Regulation* 


practice,  that  the  boreower's  apouse  ia 
temporarily  totally  disabled;  and 

(ii)  A  certification  bom  the  borrower 
that  the  borrower  is  unable  to>  secure 
employment  because  the  borrower  is 
providing  nursing  or  similar  services  to 
the  borrower's  spouse  that  the  spouse 
requires  due  to  the  injury  or  illness. 

(2)  For  the  purposes  of  this  section,  a 
spouse  who  is  "temporarify  totally 
disabled"  is  one  who,  by  reason  of 
injury  or  illness,  has  become  unable  to 
work  and  earn  money  during  a  period  of 
at  least  80  days  needed  to  recover  from 
the  injury  or  illness,  and  who,  during 
that  special  period,  requires  nursing  or 
similar  services. 

(Authority:  20  U.S.C.  1077, 1078, 1078-2, 1082, 
1085) 

(Approved  by  OMB  under  control  number 
1840-0538) 

S68Z2lt    Fertaarance. 

(a)  (1)  The  Secretary  encourages  a 
lenda  to  ^ant  forbearance  for  the 
benefit  of  a  borrower  in  order  to  prevent 
the  borrower  from  defaulting  on  die 
borrower's  repayment  obligation. 
"Forbearance"  means  permitting  the 
temporary  cessation  of  paymeots, 
allowing  an  extension  of  time  for 
making  payments,  or  accepting  smaller 
payments  than  were  previously 
scheduled. 

(2)  A  lender  may  grant  forbearance  of 
payments  of  principal  and  interest  under 
paragraph  (b)  of  this  section  whenever— 

(i)  Poor  health  or  other  personal 
problems  affect  the  ability  of  the 
borrower  to  make  scheduled  payments; 
or 

(ii)  The  borrower's  payments  of 
principal  are  deferred  under  9  682.210 
and  the  Secretary  does  not  pay  int»est 
benefits  on  behalf  of  the  borrower  under 
§  682.301. 

(3)  If  two  borrowers  are  liable  for 
repayment  of  a  PLUS  Pro-am  loan  as 
co-makers,  the  lender  may  grant 
forbearance  only  when  the  ability  of 
both  borrowers  to  make  scheduled 
payments  has  been  impaired. 

(4)  If  payments  of  interest  are 
forborne,  they  may  be  capitalized  as 
provided  in  S  662.202(b). 

(b)  A  lender  may  grant  forbearance  on 
terms  that  are  consistent  with  the 
minimum  annual  payment  requirement 
and  the  10-  and  15-year  maximum 
repajrment  periods  if  the  lender  and 
borrower  agree  in  writing  to  the  new 
terms,  or,  in  the  case  of  forbearance  of 
interest  during  a  period  of  deferment,  if 
the  lender  informs  the  borrower  at  the 
time  the  deferment  is  granted  that 
interest  payments  are  to  be  forborne. 

(c)  A  lender  may  grant  forbearance  for 
a  period  of  up  to  one  year  at  a  time  on 
terms  that  are  inconsistent  with  the 


minimum  annual  repayment  and  the  10- 
and  15-year  maximum  repayment 
periods  if — 

(1)  The  lender  reasonably  believes 
that  the  borrower  intends  to  repay  the 
loan  but  is  currently  unable  to  make 
payments  in  accordance  with  the  terms 
of  the  loan  note,  and  the  lender  states 
the  basis  for  its  beUef  in  writing  and 
maintains  that  statement  in  its  loan  file 
on  that  borrower; 

(2)  Both  the  borrower  and  an 
authorized  official  of  the  lender  agree  in 
writing  to  the  foibearance;  and 

(3)  Where  the  forbearance  involves 
the  postponement  of  all  payments,  the 
lender  contacts  the  borrower  at  least 
once  every  three  months  during  the 
period  of  forbearance  in  order  to  remind 
the  borrower  of  the  outstanding 
obligation  to  repay. 

(d)  The  lender  shall  maintain  evidence 
in  the  borrower's  loan  file  that  tine 
forbearance  has  been  agreed  to  by  both 
the  lender  and  the  borrowa-. 

(Authority:  20  U.S.C.  1078, 1078-2, 1080, 1082) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragcaph  (d)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1840-0538) 

§682.212    Prohibtted  transactions. 

(a)  No  points,  premiums,  payments,  or 
additional  interest  of  any  khid  may  be 
paid  or  otherwise  extended  to  any 
eligible  lender  or  other  party  in  order 
to— 

(1)  Secure  funds  for  making  loans;  or 

(2)  Induce  a  lender  to  make  loans  to 
either  the  students  or  the  parents  oi 
students  of  a  particulai  aciiooi  or  a 
particular  category  of  students  or  their 
parents. 

(b)  The  followiag  are  examples  of 
transactions  which,  if  entered  into  for 
the  purposes  described  in  paragraph  (a) 
of  this  section,  are  prohibited: 

(1)  Cash  payments  by  or  on  behalf  of 
a  school  made  to  a  lender  or  other  party. 

(2)  The  maintaining  of  a  compensating 
balance  by  or  on  behalf  of  a  school  with 
a  lender. 

(3)  Payments  by  or  on  behalf  of  a 
school  to  a  lender  of  servicing  costs  on 
loans  that  the  school  does  not  own. 

(4)  Payments  by  or  on  behalf  of  a 
school  to  a  lender  of  unreasonably  high 
servicing  costs  on  loans  that  the  school 
does  own. 

(5)  Purchase  by  or  on  behalf  of  a 
school  of  stock  of  the  lender. 

(6)  Payments  oatensibly  made  for 
other  piuposes. 

(c)  Except  when  purchased  by  the 
Student  Loan  Madieting  Association,  an 
agency  of  any  State  functioning  as  a 
secondary  market,  or  in  other 
circumstances  approved  by  the 
Secretary,  notes,  or  any  interest  in 


notes,  shall  not  be  sold  or  ath«wiae 
transferred  at  discount  if  the  underiying 
loans  were  made — 

(1)  By  a  sdiool;  or 

(2)  To  students  or  parents  of  students 
attending  a  school  by  a  lender  having 
common  ownership  with  that  school. 

(d)  Except  to  secure  a  loan  from  the 
Student  Loan  Marketing  Association  or 
an  agency  of  a  State  functioning  as  a 
secondary  market  or  in  other 
circimistances  approved  by  the 
Secretary,  a  school  or  a  lender,  wth 
respect  to  a  loan  made  to  a  student,  or  a 
parent  of  a  student  attending  a  school 
having  common  ownership  with  the 
lender,  may  not  pledge  a  loan  made 
under  the  GSLP  or  PLUS  Program  as 
security  for  any  loan  bearing  aggregate 
interest  and  other  charges  in  excess  of 
the  sum  of  the  interest  rate  applicable  to 
the  loan  plus  the  rate  of  the  then  most 
recendy-prescribed  fecial  allowance 
under  S  682.302. 

(e)  The  prohibitions  described  in 
paragraphs  (a),  (b),  (c),  and  (d)  of  this 
section  apply  to  any  school  or  lender 
which  would  be  a  party  to  the 
proscribed  transactions. 

(f)  This  section  doaa  not  preclude  a 
buyer  of  loans  made  by  a  whool  from 
obtaining  from  the  seller  of  those  loans 
a  warranty  that — 

(1)  Covers  future  reductions  by  the 
Secretary  or  a  guarantee  agency  in 
computing  the  amount  of  loss  payable 
on  default  claims  filed  on  the  loans, 
where  the  reductions  are  attributable  to 
an  act  or  failure  to  act  on  the  part  of  the 
seller  or  previous  holder;  and 

(2)  Does  not  cover  matters  for  which  a 
purchaser  is  charged  tvith  responsibility 
under  this  part,  such  as  due  diligence  in 
collecting  loans. 

(g)  Section  490(c)  olthe  Act  provides 
that  any  person  who  knowingfy  and 
willfully  makes  an  unlawful  payment  to 
an  eligible  lender  as  an  indm:ement  to 
make,  or  to  acquire  by  asngnment,  a 
loan  guaranteed  under  the  GSLP  or 
PLUS  Program  shall,  upon  conviction 
thereof,  be  fined  not  more  than  $1,000  or 
imprisoned  not  more  than  one  year,  or 
both. 

(Authority:  20  U.S.C.  1082, 10871 

§682^13    Prohibition agiinstth* UM of 
the  Rule  of  78's. 

For  purposes  of  the  calculations 
required  by  this  part,  a  lender  shall  not 
use  the  Rule  of  78's  to  calculate  die 
outstanding  principal  balance  of  a  loan. 
(Authority:  20  U.S.C.  1082) 
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Subpart  C— Federal  PaymenU  of 
Interest  and  Special  Allowance 

§682.300    Payment  of  interest  benefits  on 
aGSLPIom. 

(a)  General  The  Secretary  pays  a 
lender  a  portion  of  the  interest  on  a 
GSLP  loan  on  behalf  of  a  borrower  who 
qualifies  under  S  682.301.  This  payment 
is  known  as  interest  benefits. 

(b)  Covered  interest.  (1)  The  Secretary 
pays  interest  benefits  on  an  eligible 
GSLP  loan  for  interest  accruing — 

(i)  During  all  periods  prior  to  the 
beginning  of  the  repayment  period, 
except  as  provided  in  paragraph  (b)(2) 
of  this  section; 

(ii)  During  any  period  when  the 
borrower  has  an  authorized  deferment, 
and,  if  applicable,  a  post-deferment 
grace  period;  and 

(iii)  During  the  repayment  period  for 
loans  described  in  paragraph  (d)(2)  of 
this  section. 

(2)  The  Secretary's  obligation  to  pay 
interest  benefits  on  an  otherwise  eligible 
loan  terminates  on  the  earlier  of — 

(i)  The  date  the  borrower's  loan  is 
repaid: 

(ii)  The  date  the  loan  check  is 
returned  uncashed  to  the  lender, 

(iii)  The  120th  day  after  the  date  of 
disbursement,  if  the  loan  check  has  not 
been  cashed  on  or  before  that  date,  or  if 
the  loan  proceeds  disbursed  by 
electronic  funds  transfer  in  accordance 
with  §  682.207(b)(l)(ii)(B)  have  not  been 
released  &om  the  restricted  account 
maintained  by  the  school  on  or  before 
that  date; 

(iv)  The  date  of  default  by  the 
borrower; 

(v)  The  date  the  borrower's  loan  is 
discharged  by  a  bankruptcy  court; 

(vi)  "nie  date  the  lender  determines 
that  the  borrower  has  died  or  has 
become  totally  and  permanently 
disabled:  or 

(vii)  The  date  the  loan  ceases  to  be 
guaranteed  or  ceases  to  be  eligible  for 
reinsurance  under  this  part,  regardless 
of  whether  the  lender  has  filed  a  claim 
for  loss  on  the  loan  with  the  guarantor. 

(3)  Section  682.413(a)  sets  forth  the 
circumstances  under  which  a  lender 
may  be  required  to  repay  interest 
benefits  received  on  a  loan  guaranteed 
by  a  guarantee  agency. 

(c)  Interest  not  covered  Interest 
benefits  do  not  cover — 

(1)  Interest  on  interest  added  to 
principal,  except  for  interest  capitalized 
in  accordance  %vith  §  682.202(b); 

(2)  Interest  for  which  the  borrower  is 
not  otherwise  liable;  or 

(3)  Interest  paid  on  behalf  of  the 
borrower  by  a  guarantee  agency. 

(d)  Rate.  (1)  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  the 


Secretary  pays  the  lender  the  actual 
interest  rate  on  the  outstanding  principal 
balance  of  an  eligible  GSLP  loan, 
provided  that  the  actual  interest  rate 
does  not  exceed  the  applicable  interest 
rate. 

(2)  For  a  loan  disbursed  prior  to 
December  15, 1968,  or  subject  to  a 
binding  commitment  made  prior  to  that 
date,  the  Secretary  pays  an  amount 
during  the  repayment  period  equivalent 
to  three  percent  per  year  of  the  unpaid 
principal  amount  of  the  loan. 
(Authority:  20  U.S.C.  1078, 1082) 

§682.301    EligibHity  of  borrowers  for 
interest  benefits  on  GSLP  loans. 

(a)  Genera!.  (1)  If  a  student's  adjusted 
gross  family  income  is  $30,000  or  less, 
the  student  qualifies  for  interest  benefits 
for  the  amount  of  his  or  her  GSLP  loan. 

(2)  If  the  student's  adjusted  gross 
family  income  is  more  than  $30,000,  the 
student  qualifies  for  interest  benefits  if 
the  institution  he  or  she  attends  or  is 
planning  to  attend  determines  that  the 
student  demonstrates  financial  need  for 
the  loan. 

(i)  If  the  student  demonstrates 
financial  need  for  a  loan  of  less  than 
$500,  or  of  more  than  $1,000,  the  student 
qualifies  for  interest  benefits  for  the 
loan  amount  for  which  the  student  has 
demonstrated  financial  need. 

(ii)  If  the  student  demonstrates 
financial  need  for  a  loan  between  $500 
and  $1000,  the  student  qualifies  for 
interest  benefits  on  a  loan  of  up  to 
$1,000. 

(b)  Application  for  interest  benefits. 
To  apply  for  interest  benefits,  the 
student  shall  submit  to  the  lender  his  or 
her  loan  application.  The  appUcation 
must  include  a  certification  fi^m  the 
student's  institution  of  the  following 
information: 

(1)  The  estimated  cost  of  attendance 
for  the  student  for  the  academic  period 
for  which  the  loan  is  intended. 

(2)  The  estimated  financial  assistance 
for  the  student  for  the  academic  period 
for  which  the  loan  is  intended. 

(3)  The  adjusted  gross  family  income 
of  the  student's  family. 

(4)  The  student's  expected  family 
contribution  if  his  or  her  adjusted  gross 
family  income  exceeds  $30,000. 

(5)  The  amount  of  the  student's  need 
for  a  loan  as  determined  by  the 
institution  pursuant  to  paragraph  (e)  of 
this  section. 

(c)  Adjusted  gross  family  income.  (1) 
The  institution  shall  determine  the 
adjusted  gross  family  income  of  the 
student's  family  based  upon  data 
provided,  and  certified  to,  by  each 
person  whose  income  is  required  to  be 
considered. 


(2)  As  used  in  this  section,  "adjusted 
gross  family  income  of  the  student's 
family"  means  "adjusted  gross  income," 
as  defined  in  section  62  of  the  Internal 
Revenue  Code,  as  reported  on  the  1985 
Federal  income  tax  retum(8)  of— 

(i)  The  student; 

(ii)  The  student's  spouse,  if  any;  and 

(iii)  The  student's  mother  and  father, 

unless  the  school  determines  that,  at  the 

time  the  student  applies  for  the  loan,  the 

student  is  an  "independent  student" 

(3)  A  dependent  student  whose 
parents  are  divorced  or  separated  shall 
comply  with  the  following  procedures 
for  reporting  a  parent's  adjusted  gross 
income  to  determine  the  adjusted  gross 
family  income: 

(i)  Include  only  the  income  of  the 
parent  with  whom  the  student  resided 
for  the  greater  portion  of  the  12-month 
period  preceding  the  date  of  appUcation. 

(ii)  If  paragraph  (c)(3)(i)  of  this  section 
does  not  apply,  include  only  the  income 
of  the  parent  who  provided  the  greater 
portion  of  the  student's  support  for  the 
12  month  period  preceding  the  date  of 
application. 

(iii)  If  neither  paragraph  (c)(3)(i)  nor 
(c)(3)(ii)  of  this  section  applies,  include 
only  the  income  of  the  parent  who 
provided  the  greater  support  for  the 
period  commencing  January  1, 1985,  and 
ending  12  months  prior  to  the  date  of 
application. 

(4)  If  one  of  the  parents  has  died,  a 
dependent  student  shall  include  only  the 
income  of  the  surviving  parent.  If  both 
parents  have  died,  the  student  shall  not 
report  any  parental  income  for  those 
parents  even  if  the  parent(8)  had 
income. 

(5)  The  following  rule  applies  if  either 
a  parent  whose  income  is  taken  into 
account  under  paragraph  (c)(3)  of  this 
section,  or  a  parent  who  is  a  widow  or 
widower  and  whose  income  is  taken 
into  account  under  paragraph  (c)(4)  of 
this  section,  has  remarried.  The  income 
of  that  parent's  spouse  is  included  in 
determining  the  adjusted  gross  family 
income  if,  in  1985  or  1986,  the  dependent 
student — 

(i)  Has  received  or  will  receive 
financial  assistance  of  more  than  $750 
from  that  spouse;  or 

(ii)  Has  lived  or  will  live  for  more  than 
six  weeks  in  the  home  of  the  parent  and 
that  spouse. 

(6)  The  income  of  the  student's  spouse 
is  not  included  in  determining  the 
adjusted  gross  family  income  for  a 
student  who  is  divorced  or  separated,  or 
whose  spouse  has  died. 

(d)  Independent  student.  As  used  in 
this  section,  "independent  student" 
means  a  student  who  meets  the  criteria 
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in  34  CFR  668.18.  All  other  students  are 
considered  to  be  dependent  students. 

(e)  Determination  of  need  (1)  If  the 
student's  adjusted  groM  family  income 
exceedaSaaooa  the  institution  shall 
determine  the  student's  need  for  a  loan 
by  subtracting  from  the  student's 
"estimated  cost  of  attendance,"  as 
defined  in  §  682.200,  his  or  her— 

(i)  "Estimated  financial  assistance," 
as  deflned  in  i  682.200;  and 

fii)  Expected  family  contribution,  as 
determined  under  paragraph  (f)  of  this 
section. 

(2)  The  student  shall  certify  the 
accuracy  of  any  information  he  or  she 
provides  to  the  institution  that  is 
necessary  to  determine  need. 

(3)  The  Secretary  may  require  that 
family  members  whose  incomes  are 
included  in  the  student's  adjusted  gross 
family  income  under  paragraph  (c)  of 
this  section  provide  copies  of  the 
relevant  Federal  income  tax  returD(8) 
and  other  pertinent  documents  to 
support  the  student's  application  for 
interest  benefits. 

(f)  Determination  of  expected  family 
contribution.  For  a  student  who  seeks  a 
loan  for  a  period  of  instruction 
beginning  on  or  after  July  1. 1966,  but  not 
later  than  June  30, 1987,  the  institution 
shall  calculate  his  or  her  expected 
family  contribution  as  follows: 

(1)  If  the  student  has  been  awarded 
financial  assistance  for  award  year 
1986-fl7  (July  1, 1986-Iune  30, 1987) 
under  the  National  Direct  Student  Loan 
(NDSL),  College  Work-Study  (CWS),  or 
Supplemental  Educational  Opportunity 
Grant  (SEOG)  program  at  the  time  he  or 
she  applies  for  a  Guaranteed  Student 
Loan,  the  student's  expected  family 
contribution  is  his  or  her  expected 
family  contribution  as  calculated  for  the 
NDSL,  CWS  or  SEOG  program. 

(2)  If  the  student  has  not  been 
awarded  financial  assistance  under  the 
campus-based  programs  for  award  year 
1988-87  at  the  time  he  or  she  applies  for 
a  GSLP  loan  the  student's  expected 
family  contribution  must  be  determined 
under  either — 

(i)  A  need  analysis  system  approved 
by  the  Secretary  for  the  academic  year 
for  which  the  loan  is  sought  for  the 
campus-based  progranw  or 

(ii)  The  tables  found  in  Appendix  B  if 
the  adjusted  gross  income  of  the  student 
and  his  or  her  family,  after  taking  the 
provisions  of  paragraph  (g)  of  this 
section  into  account,  is  more  than 
$30,000  and  lew  than  $75,000. 

(gj  In  calculating  a  student's  expected 
family  contribution  under  paragraph  (f) 
of  this  section — 

(1)  The  institution  shall  exclude  any 
taxable  and  nontaxable  vnoamt  realized 


from  the  proceeds  of  a  sale  of  farm  or 
business  assets  if — 

(i)  The  sale  of  the  farm  or  business 
assets  results  from  a  voluntary  or 
involuntary  foreclosure,  forfeiture,  or 
bankruptcy;  and 

(ii)  The  institution  uses  a  need 
analysis  system  approved  by  the 
Secretary  for  the  campus-based 
programs  to  calculate  the  student's 
expected  family  contribution;  and 

(2)  The  institution  shall  exclude  any 
taxable  income  ieali2ed  from  the 
proceeds  of  a  sale  of  farm  or  business 
assets  if — 

(i)  The  sale  of  the  farm  or  business 
assets  results  from  a  voluntary  or 
involimtary  foreclosure,  forfeiture,  or 
bankruptcy;  and 

(ii)  The  institution  uses  the  tables  set 
forth  in  Appendix  B  to  calculate  the 
student's  expected  family  contribution. 
(Authority:  20  U.S.C.  1078, 1082, 1089) 

§682.302    Paymants  of  spadal  allowance 
on  a  GSLP  or  PLUS  Program  loan. 

(a)  General.  The  Secretary  pays  a 
special  allowance  to  a  lender  on  an 
eligible  GSLP  or  PLUS  Program  loan. 
The  special  allowance  is  a  percentage  of 
the  average  unpaid  principal  balance, 
including  interest  capitalized  in 
accordance  with  §  682.202(b),  computed 
in  accordance  with  paragraph  (c)  of  this 
section. 

(b)  Eligible  loans.  All  GSLP  and  PLUS 
loans  otherwise  meeting  program 
requirements  are  eligible  for  special 
allowance  payments,  except  for  GSEJ' 
loans  disbursed  on  or  after  October  1, 
1981  that  do  not  qualify  for  interest 
benefits  under  §  (82.301. 

(c)  Rate.  (1)  Except  as  provided  in 
paragraphs  (c)  (2)  and  (3)  of  this  section, 
the  special  allowance  rate  for  an  eligible 
loan  during  a  three-month  period  is 
calculated  by — 

(i)  Determining  the  average  of  the 
bond  equivalent  rates  of  the  91-day 
Treasury  bills  auctioned  during  the  three 
month  period; 

(Ii)  Subtracting  the  applicable  interest 
rate  for  that  loan; 

(iii)  Adding  three  and  one-half  percent 
to  the  resulting  percentage; 

(iv)  For  a  loan  siade  prior  to  October 
1, 1981,  rounding  the  result  upward  to 
the  nearest  one-eighth  of  one  percent; 
and 

(v)  Dividing  the  resulting  percentage 
by  four. 

(2)  In  the  case  of  an  eligible  loan 
subject  to  the  reqairements  of  section 
252  of  Pub.  L.  98-177,  the  Balanced 
Budget  and  Emerfency  Deficit  Control 
Act  of  1985,  the  rate  specified  in 
par^raph  (c)(lMiti)  of  this  section  is 
reduced  to  the  greater  of  three  percent 


or  the  specified  rate  less  four-tenths  of 
one  percentage  point. 

(3)(i)  The  special  allawance  rate 
payable  for  a  three-month  period  on  an 
eligible  loan  made  or  guaranteed  on  or 
after  October  1, 1980  that  was  made  or 
purchased  with  funcb  obtained  from  the 
issuance  of  obligations,  the  income  from 
which  is  exempt  from  taxation  imder  the 
Internal  Revenue  Code  of  1954.  is  one- 
half  the  rate  determined  under 
paragraphs  (c)  (1)  or,(2)  of  this  section, 
but  not  less  than — 

(A)  Two  and  one-half  percent  per  year 
on  eligible  loans  for  which  the 
applicable  interest  rate  is  seven  percent 

(B)  One  and  one-half  percent  per  year 
on  eligible  loans  for  which  the 
applicable  interest  rate  is  eight  percent; 
or 

(C)  One-half  of  one  percent  per  year 
on  eligible  loans  for  which  the 
applicable  interest  rate  is  nine  percent. 

(ii)  The  rate  established  in  paragraph 
(c)(3)(i)  of  this  section  also  applies  to  a 
loan  made  or  purchased  with  funds 
obtained  from — 

(A)  Collections  or  default 
reimbursements  on,  or  interest  or  other 
income  pertaining  to.  a  loan  described  in 
paragraph  (c)(3)(i)  of  this  section;  or 

(B)  The  investment  of  the  funds 
described  in  paragraph  (c)(3)(ii)(A)  of 
this  section. 

(d)  Termination  of  special  allowance 
payments  on  a  loan.  (1)  The  Secretary's 
obligation  to  pay  special  allowance  on  a 
loan  terminates  on  the  earliest  of  the 
date — 

(i)  The  borrower's  loan  is  repaid  or 
the  borrower's  loan  check  is  returned 
uncashed  to  the  lender 

(ii)  The  lender  receives  payment  on  a 
claim  for  loss  on  the  loan; 

(iii)  The  loan  ceases  to  be  guaranteed 
or  ceases  to  be  eligible  for  reinsurance 
under  this  part,  regardless  of  whether 
the  lender  has  filed  a  claim  for  loss  on 
the  loan  with  the  guarantor; 

(iv)  Ninety  days  after  the  borrower's 
default  on  the  loan,  unless  the  lender 
files  a  claim  for  loss  on  die  loan  with  the 
guarantor  prior  to  that  90th  day;  or 

(v)  One  hundred  twenty  days  after  the 
date  of  disbursement,  if  the  loan  check 
has  not  been  cashed  on  or  before  that 
date,  or  if  the  loan  proceeds  disbursed 
by  electronic  funds  transfer  in 
accordance  with  §  682.207(b)fI)(ii)(B) 
have  not  been  released  from  the 
restricted  account  nuMitained  by  the 
school  on  or  before  that  date. 

(2)  Section  682.413(»}  sets  forth  the 
circumstances  under  which  a  lender 
may  be  required  to  repay  special 
allowance  received  on  a  loan 
guaranteed  by  a  guarantee  agency. 
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(e)  (1)  Except  as  otberwiae  provided  in 
Subpart  H  of  thia  Part,  the  Secretary 
pays  a  special  allowance  on  a  loan 
made  or  acquired  with  the  proceeds  of 
an  obligation  the  interest  income  from 
which  is  exempt  from  taxation  under  the 
Internal  Revenue  Code  only  if  the 
Secretary  has  approved — 

(i)  The  Plan  for  Doing  Business  of  the 
Authority  which  issued  the  obligation,  if 
the  obligation  was  issued  after 
December  31. 1980;  and 

(ii)  The  justification  of  need  for  the 
obligation,  if  the  obligation  was  issued 
after  August  14, 1983. 

(2]  As  used  in  this  paragraph, 
proceeds  of  a  tax-exempt  obligation 
include  collections,  reimbursements 
from  guarantors,  interest  received,  and 
receipts  from  the  sale  of  loans  financed 
with  the  original  proceeds  of  that 
obligation. 

(3)  The  Secretary  pays  a  special 
allowance  to  an  Authority  at  the  rate 
prescribed  in  paragraph  (c)(1)  or  (c)(2)  of 
this  section  on  a  loan  made  or  acquired 
with  the  proceeds  of  a  tax-exempt 
obligation  after  the  loan  is  pledged  or 
otherwise  transfored  in  consideration 
of  funds  derived  from  sources  other  than 
a  tax-exempt  obligation  and — 

(i)  The  prior  tax-exempt  obligation  is 
retired;  or 

(ii)  The  prior  tax-exempt  obligation  is 
defeased  by  means  of  obligations  which 
the  Authority  certifies  in  writing  to  the 
Secretary  bear  a  yield  which  does  not 
exceed  the  yield  permitted  under  26  CFR 
1.103-14  with  regard  to  investments  of 
proceeds  of  a  tax-exempt  refunding 
obligation. 

(Authority:  20  U.S.C.  1082, 1067-1) 
§662.303    IMhodaforconifMrtinglntwMt 


(a)  General.  The  Secretary  pays  a 
lender  interest  benefits  and  special 
allowance  on  eligible  loans  on  a 
quarterly  basis.  These  calendar  quartan 
end  on  March  31,  June  30,  September  30, 
and  December  31  of  each  year.  A  lender 
may  use  either  the  average  daily 
balance  method  or  the  actual  accrual 
method  to  determine  the  amount  of 
interest  benefits  payable  on  its  loans.  A 
lender  shall  us  a  the  average  daily 
balance  method  to  determine  the 
balance  on  which  the  Secretary 
computes  the  amount  of  special 
allowance  payable  on  its  loans. 

(b)  Average  daily  balance  method  for 
interest  benefits.  (1)  Under  this  method, 
the  lender  adds  the  unpaid  principal 
balance  outstanding  on  all  loans 
qualifying  for  interest  benefits  at  each 
actual  interest  rate  for  each  day  of  the 
quarter,  and  divides  the  sum  by  the 
number  of  days  in  the  quarter.  The 
resulting  figure  is  the  average  daily 


balance  for  qualified  loans  outstanding 
at  each  actual  interest  rate. 

(2)  The  lender  compates  the  interest 
benefits  due  on  all  quahfied  loans  at 
each  actual  interest  rate  by  multiplying 
the  average  daily  balance  thereof  by  the 
actual  interest  rate,  multiplying  this 
result  by  the  number  of  days  in  the 
quarter,  and  then  dividing  this  result  by 
the  actual  number  of  days  in  the  year  or 
365.25  days.  A  lender  who  diooses  to 
divide  by  365.25  days  must  do  so  for  four 
consecutive  years. 

(c)  Actual  accrual  method  for  interest 
benefits.  (1)  Under  this  method,  the 
lender  computes  the  total  unpaid 
principal  balance  outstanding  on  all 
qualified  loans  at  each  actual  interest 
rate  on  each  day  of  the  quarter, 
multiplies  this  resuJt  by  the  actual 
interest  rate,  and  divides  this  result  by 
the  actual  number  of  days  in  the  year  or 
365.25  days.  A  lender  who  chooses  to 
divide  by  365.25  days  must  do  so  for  four 
consecutive  years. 

(2)  The  interest  benefits  due  for  a 
quarter  is  the  sum  of  the  daily  interest 
benefits  due,  computed  under  paragraph 
(c)(1)  of  this  section,  for  each  day  of  the 
quarter. 

(d)  Average  daily  balance  method  for 
special  allowance. 

(1)  To  compute  the  average  daily 
balance  outstanding  for  special 
allowance  purposes,  the  lender  adds  the 
unpaid  principal  balance  outstanding  on 
all  qualified  loans  at  each  applicable 
interest  rate  for  each  day  of  the  quarter 
and  divides  this  sum  by  the  number  of 
days  in  the  quarter.  The  resulting  figure 
is  the  average  daily  balance  for  the 
quarter. 

(2)  The  Secretary  computes  the 
special  allowance  payable  to  a  lender 
based  upon  the  average  daily  balance 
computed  by  the  lender  under  paragraph 
(d)(1)  of  this  section. 

(Authority:  20  U.S.C  1078. 1082, 1087-1) 

§682.304    Proeadura  for  payment  of 
IntwMt  bMwfils  and  apMtal  alkmanc*. 

(a)  General.  (1)  To  receive  payments 
of  interest  benefits  and  special 
allowance,  a  lender  must  submit 
quarterly  reports  to  the  Secretary  on  a 
form  provided  or  prescribed  by  the 
Secretary. 

(2)  The  Secretary  reduces  the  amount 
of  interest  benefits  and  special 
allowance  payable  to  the  lender  by  the 
amount  of  origination  fees  the  lender 
was  authorized  to  collect  during  the 
quarter  under  {  682.202(c),  whether  or 
not  the  lender  acttially  coUected  that 
amount  The  Secretary  increases  the 
amount  of  interest  benefits  and  special 
allowance  payable  to  the  lender  by  the 
amount  of  origination  fees  refunded  to 


borrowers  during  the  quarter  mider 
S682J^02(c^ 

(3)  The  lender  shall  report  on  the 
quarterly  rep<n1  required  by  paragraph 
(a)(1)  of  this  section,  the  araoont  of 
origination  fees  it  was  authorized  to 
collect  and  the  amount  of  those  fees 
refunded  to  borrowers,  daring  the 
quarter  covered  by  the  report 

fl)  If  a  lender  sells  or  otherwise 
transfers  a  loan  within  the  calendar 
quarter  in  whidi  the  loan  ii  disbnrsed. 
either  the  lender  making  the  loan  or  the 
new  holder  may  report  the  amount  of 
the  originatioD  fee  to  the  Secretaiy.  In 
either  case,  the  lender  malrmg  the  loan 
and  any  subaequ«it  bolder  are  jointly 
and  severaDy  liable  for  payment  of  the 
origination  fee  to  the  Secretary. 

(b)  Penalty  interest.  (l)(i)  If  the 
Secretary  does  not  pay  interest  benefits 
or  special  allowance  within  30  days 
after  the  Secretary  receives  an  accurate, 
timely,  and  complete  request  for 
payment  firom  a  lender,  the  Secretaiy 
pays  the  lender  penalty  interest 

(ii)  The  payment  of  interest  benefits  or 
special  allowance  shall  be  deemed  to 
occur,  for  purposes  of  this  paragraph, 
when  the  Secretary — 

(A)  Authorizes  die  Treasury 
Department  to  pay  the  lender 

(6)  Credits  the  payment  due  the 
lender  against  a  debt  v^ch  the 
Secretary  determines  is  owed  the 
Secretary  l^  the  lender  or 

(C)  Authorizes  the  Treasury 
Department  to  pay  the  amount  due  the 
lender  to  another  Federal  agency  for 
credit  against  a  debt  diat  the  agency  has 
determined  is  owed  it  by  the  lendn*. 

(2)  Penalty  interest  is  an  amount  that 
accrues  daily  on  interest  benefits  and 
special  allowance  due  to  the  lender.  The 
penalty  interest  is  computed  at  the  daily 
rate  of  the  sum  of — 

(i)  The  interest  rate  applicable  to  the 
eligible  loans  on  which  payment  is 
requested;  and 

(ii)  Hie  special  allowance  rate  on 
those  loans  computed  under  S  682.302(c) 
for  the  quarter  for  which  payment  is 
requested. 

(3)  The  Secretary  pays  penalty 
interest  from  the  later  ol— - 

(i)  The  31st  day  after  the  final  day  of 
the  quarter  covered  by  the  request  for 
payment  or 

(ii)  The  3l8t  day  after  the  Secretary's 
receipt  of  an  accurate,  timely,  and 
complete  request  for  payment  from  the 
lender. 

(4)  Penalty  interest  continues  to 
accrue  through  the  day  the  Secretary 
pays  the  interest  benefits  and  special 
allowance  at  issue,  in  accordance  with 
paragraph  (b)(l)(ii)  of  this  Section. 


40902       Federal  Regjgter  /  Vol.  51,  No.  217  /  Monday.  November  10,  1986  /  Rules  and  Regulations 


(5)  A  request  for  interest  benefits  and 
special  allowance  is  considered  timely 
only  if  it  is  received  by  the  Secretary 
within  90  days  following  the  end  of  the 
quarter  to  which  the  request  pertains. 

(6)  A  request  for  interest  benefits  and 
special  allowance  is  not  considered 
accurate  if  it  requests  payments  to 
which  the  lender  is  not  entitled  under 

i  682.300-S  682.303,  or  includes  loans « 
that  the  Secretary  has  directed  the 
lender  in  writing  to  exclude  from  the 
request. 

(Authority:  20  U.S.C.  1078, 1062, 1087-1) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)(3]  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  1840-0538) 

SubfMTt  D— Guarantee  Agency 
Programe 

SM2.400    Agree niwila between  a 
^t^rwntwm  agency  WMi  nw  secrenry. 

(a)  The  Secretary  enters  into 
agreements  with  a  guarantee  agency 
whose  loan  guarantee  program  meets 
the  requirements  of  this  subpart.  The 
agreements  enable  the  guarantee  agency 
to  participate  in  the  GSLP  and  the  PLUS 
Program  and  to  receive  the  various 
payments  and  benefits  incident  to  that 
participation. 

(b)  There  are  five  agreements: 

(1)  Basic  program  agreement  In  order 
to  participate  in  the  GSLP  and  the  PLUS 
Program  a  guarantee  agency  must  have 
a  basic  program  agreement  Under  this 
agreement — 

(i)  Borrowers  whose  GSLP  loans  are 
guaranteed  may  qualify  for  interest 
benefits  that  are  paid  to  the  lender  on 
the  borrower's  behalf; 

(ii)  Lenders  luider  the  guarantee 
agency  program  may  receive  special 
allowance  payments  from  the  Secretary, 
and  have  death,  disability,  and 
bankruptcy  claims  paid  by  the  Secretary 
through  the  guarantee  agency;  and 

(iii)  The  guarantee  agency  may  apply 
for  the  primary  administrative  cost 
allowance,  and  for  the  other  agreements 
described  in  this  section. 

(2)  Federal  advances  for  claim 
payments  agreement  A  guarantee 
agency  must  have  a  Federal  advance  for 
claim  payments  agreement  to  receive 
and  use  Federal  advances  to  pay  default 
claims. 

(3)  Reinsurance  agreement  A 
guarantee  agency  must  have  a 
reinsurance  agreement  to  receive 
reimbursement  from  the  Secretary  for  at 
least  80  percent  of  its  losses  on  default 
claims. 

(4)  Supplemental  reinsurance 
agreement  A  guarantee  agency  must 
have  a  supplemental  reinsurance 
agreement  to  receive  reimbursement 


from  the  Secretary  for  up  to  100  percent 
of  its  losses  on  default  claims. 

(5)  Secondary  administrative  cost 
allowance  agreement  A  guarantee 
agency  must  have  a  secondary 
administrative  cost  allowance 
agreement  to  receive  that  allowance. 

(c)  The  Secretary's  execution  of  an 
agreement  does  not  indicate  acceptance 
of  any  current  or  past  standards  or 
procedures  used  by  the  agency. 

(d)  All  of  the  agreements  are  subject 
to  subsequent  changes  in  the  Act  or  the 
regulations  that  apply  to  the  GSLP  or  the 
PLUS  Program. 

(Authority:  20  U.S.C.  1072, 1078-1. 1078-2, 
1082, 1087,  1087-1) 

§  682.401    Basic  program  agreement 

(a)  In  order  to  participate  in  the  GSLP 
and  the  PLUS  Program,  a  guarantee 
agency  must  enter  into  a  basic 
agreement  with  the  Secretary. 

(b]  In  the  basic  agreement  the 
guarantee  agency  must  agree  to  ensure 
that  its  loan  guarantee  program  meets 
the  following  requirements  at  all  times: 

(1)  Aggregate  loan  limits.  The 
aggregate  guaranteed  unpaid  principal 
amount  for  all  GSLP  and  PLUS  Program 
loans  made  to  a  borrower  may  not 
exceed  the  amounts  set  forth  in 

§  682.204  (b)  and  (d). 

(2)  Annual  amounts,  (i)  The  annual 
loan  amount  authorized  for  an  academic 
year  must  be  at  least  $1,000,  but  may  not 
exceed  the  amounts  set  forth  in 

§  682.204  (a)  and  (c). 

(ii)  If  the  program  guarantees  loans  to 
an  eligible  half-dme  student  borrower  or 
to  a  parent  borrower  on  behalf  of  an 
eligible  half-time  student,  the  annual 
loan  amount  authorized  for  an  academic 
year  must  be  at  least  $500. 

(iii)  A  guarantee  agency  may  make  the 
loan  amounts  authorized  under 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section  applicable  for  either — 

(A)  A  period  that  does  not  exceed  12 
months;  or 

(B)  A  period  in  which  the  student 
earns  the  amount  of  credit  in  the 
student's  program  of  study  required  by 
the  student's  school  as  the  amount 
necessary  for  the  student  to  advance  in 
academic  standing  as  normally 
measured  on  an  academic  year  basis 
(for  example,  from  freshman  to 
sophomore)  or,  in  the  case  of  schools 
using  clock  hours,  completion  of  at  least 
900  clock  hours. 

(iv)  In  no  case  may  the  amount  of  the 
loan  exceed  the  student's  estimated  cost 
of  attendance  for  the  academic  period 
for  which  the  loan  is  intended,  less 
estimated  financial  assistance. 

(3)  Duration  of  borrower  eligibility,  (i) 
A  student  borrowing  under  the  GSLP  or 
the  PLUS  Program,  and  a  parent 


borrowing  on  behalf  of  a  student  under 
the  PLUS  Program,  must  be  eligible  to 
borrow  for  any  year  of  the  student's 
study  at  a  participating  school;  and 

(ii)  Loans  must  be  available  to  or  on 
behalf  of  any  student  for  at  least  six 
academic  years  of  study  or  the 
equivalent. 

(4)  Borrower  responsibilities,  (i)  The 
borrower  shall  promptly  notify  the 
lender  of  any  change  of  name  or 
address. 

(ii)  The  borrower  shall  give  to  the 
lender,  as  part  of  the  loan  application 
process — 

(A)  A  statement,  described  in 

§  682.203,  that  the  loan  will  be  used  for 
the  cost  of  the  student's  attendance; 

(B)  Information  that  provides  a  basis 
for  determining  that  the  borrower  is 
eligible  for  the  loan; 

(C)  Information  concerning  the 
borrower's  outstanding  GSLP  and  PLUS 
Program  loans,  and.  If  the  borrower  is  a 
parent  information  on  the  outstanding 
GSLP  and  PLUS  Program  loans  made  to 
or  on  behalf  of  the  student; 

(D)  A  statement  of  the  sources  and 
amount  of  other  financial  assistance 
from  Federal,  State,  institutional  or 
other  scholarship,  grant,  work,  or  loan 
programs,  that  the  student  has  received 
or  expects  to  receive  for  the  period  of 
enrollment  for  which  the  loan  is 
intended; 

(E)  A  statement  from  the  student 
authorizing  the  school  to  release 
information  relevant  to  the  student's 
eligibility  to  borrow  or  to  have  a  parent 
borrow  on  the  student's  behalf  (e.g.,  the 
student's  enrollment  status,  financial 
assistance,  and  employment  records); 
and 

(F)  Information  from  the  school  that 
provides  a  basis  for  determining  that  the 
student  qualifies  as  an  eligible  student 
and  the  maximum  amount  that  may  be 
borrowed  by  or  on  behalf  of  the  student. 

(5)  Loan  disbursement  The  guarantee 
agency  shall  require  that  a  lender 
disburse  loan  funds  es  required  by 

§  682.207. 

(6)  Insurance  premiums,  (i)  The 
guarantee  agency  may  charge  the  lender 
an  insurance  premium  on  each  loan.  The 
guarantee  agency  may  use  the  proceeds 
of  this  charge  only  to  guarantee  loans  .. 
and  to  cover  costs  incurred  by  the 
guarantee  agency  in  the  administration 
of  its  loan  guarantee  program.  The 
lender  may  deduct  this  charge  from  the 
borrower's  loan  proceeds.  Ilie 
guarantee  agency  may  not  use  the 
proceeds  of  this  chaige  to  make 
incentive  payments  to  lenders  or  to 
increase  yields  to  leaders. 

(ii)  The  amount  of  the  insurance 
premium  may  not  exceed  one  percent 
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per  year  of  the  unpaid  principal  balance 
of  the  loan,  excluding  interest  or  other 
charges  the  lender  may  have  added  to 
the  principal  balance. 

(iii)  The  lender  shall  refund  to  the 
borrower,  by  a  credit  against  the 
borrower's  loan  balance,  all  or  a  part  of 
the  insurance  premium  paid  by  the 
borrower  on  a  GSLP  loan  under  the 
following  circumstances: 

(A)  The  premium,  or  the  portion 
thereof  attributable  to  a  portion  of  a 
multiply-disbursed  loan,  must  be 
refunded  if  the  loan  check  is  returned 
uncashed  to  the  lender. 

(B)  The  premium  must  be  refunded  if 
the  loan  is  repaid  in  full,  or  the  loan 
check  has  not  been  cashed  within  120 
days  of  disbursement,  or  the  loan 
proceeds  disbursed  by  electronic  funds 
transfer  in  accordance  with 

§  682.207(b)(l)(ii)(B)  have  not  been 
released  from  the  restricted  account 
maintained  by  the  school  on  or  before 
that  date. 

(C)  If  the  insurance  premium  is 
charged  for  a  period  extending  beyond 
one  year  after  the  borrower's 
anticipated  graduation  date,  the 
insurance  premium  must  be  refunded  to 
the  borrower  in  accordance  with 
paragraph  (b)(6)(iv)  of  this  section. 

(iv)  (A)  If  a  borrower  graduates  or 
withdraws  from  school  before  the 
anticipated  graduation  date,  the  amount 
of  any  insurance  premium  on  a  GSLP 
loan  attributable  to  the  repayment 
period  must  be  recomputed  to  take  into 
account  the  declining  principal  balance 
of  the  loan.  Any  refund  due  the 
borrower  as  a  result  of  this  computation 
must  be  treated  as  a  prepayment  of  the 
insurance  premium  for  a  later  period,  if 
a  premium  will  be  required  for  that 
period,  or  as  a  repayment  of  principal. 

(B)  If  a  borrower  defaults,  the  amount 
of  any  insurance  premium  attributable 
to  subsequent  periods  must  be  credited 
first  to  accrued  interest  and  then  to  the 
principal  balance  of  the  loan. 

(C)  If  a  borrower  prepays  the  entire 
unpaid  balance  of  the  loan,  the  amount 
of  any  insurance  premium  attributable 
to  a  period  following  the  date  of 
prepayment  by  two  or  more  years  must 
be  refunded  to  the  borrower. 

(v)  The  insurance  premium  for  a  PLUS 
Program  loan  need  not  be  refunded 
under  any  circumstances. 

(7)  Guarantee  liability.  The  guarantee 
agency  shall  guarantee  at  least  80 
percent  of  the  unpaid  principal  balance 
of  each  loan  guaranteed. 

(8)  Guarantee  agency  administration. 
In  the  case  of  a  State  lotm  guarantee 
program  administered  by  a  State 
government,  the  program  must  be 
administered  by  a  single  State  agency, 
or  by  one  or  more  private  nonprofit 


institutions  or  organizations  under  the 
supervision  of  a  single  State  agency.  For 
this  purpose,  "supervision"  includes,  but 
is  not  limited  to.  setting  policies  and 
procedures,  and  having  full 
responsibility  for  the  operation  of  the 
program. 

(9)  Loan  assignment  (i)  The  guarantee 
agency  shall  allow  a  loan  to  be  assigned 
only  to — 

(A)  An  eligible  lender 

(B)  The  guarantee  agency,  in  the  case 
of  a  borrower's  default,  death,  total  and 
permanent  disability,  or  filing  of  a 
bankruptcy  petition;  or 

(C)  The  Secretary. 

(ii)  For  the  purpose  of  this  paragraph, 
"assigned"  means  any  kind  of  transfer 
of  an  interest  in  the  loan,  including  a 
pledge  of  such  an  interest  as  security. 

(10)  Standards  and  procedures. 
(i)  The  guarantee  agency  shall 

establish,  disseminate  to  concerned 
parties,  and  enforce  standards  and 
procedures  for — 

(A)  Ensuring  that  all  lenders  in  its 
program  meet  the  definition  of  "eligible 
lender"  in  section  435(g)(1)  of  the  Act; 

(B)  School  and  lender  participation  in 
its  program; 

(C)  Limitation,  suspension,  or 
termination  of  school  and  lender 
participation; 

(D)  The  exercise  of  due  diligence  by 
lenders  in  making,  servicing,  and 
collecting  loans:  and 

(E)  The  timely  filing  by  lenders  of 
default,  death,  disability,  and 
bankruptcy  claims. 

(ii)  The  guarantee  agency  shall  ensure 
that  its  program,  and  all  participants  in 
its  program,  at  all  times  meet  the 
requirements  of  Subparts  B,  C,  D  and  F 
of  this  Part. 

(11)  The  guarantee  agency  shall 
establish  and  follow  a  system  and 
procedures  for  monitoring  the 
enrollment  status  of  a  student  borrower 
that  include,  at  a  minimum — 

(i)  Transmitting  a  student  status 
confirmation  request  to  the  school  for 
completion  at  least  semi-annually;  and 

(ii)  Reporting  to  the  current  holder  of 
the  loan,  within  80  days  of  receipt  of  the 
completed  request  fitjm  the  school,  any 
change  in  the  student's  enrollment 
status  that  triggers — 

(A)  The  commencement  of  the 
borrower's  grace  period:  or 

(B)  The  commencement  or  resumption 
of  the  borrower's  immediate  obligation 
to  make  scheduled  payments. 

(12)  The  guarantee  agency  shall 
submit,  or  require  its  lenders  to  submit, 
upon  the  Secretary's  request, 
mformation  the  Secretary  deems 
necessary  for  determining  the  amount  of 
interest  benefits  and  special  allowance 


payable  on  the  agency's  guaranteed 
loans. 

(13)  The  guarantee  agency  shall 
require  lenders  to  submit  to  the  agency 
the  information  necessary  for  the  agency 
to  complete  the  reports  required  by 
S  682.414(b). 

(c)  (1)  The  guarantee  agency  shall 
ensure  that  it.  or  an  eligible  lender 
described  in  section  435(g)(1)(D)  of  the 
Act.  serves  as  a  lender  of  last  resort  in 
its  State. 

(2)  The  lender  of  last  resort  shall  make 
a  GSLP  loan  to  any  ehgible  student 
who — 

(A)  Qualifies  for  interest  benefits, 
pursuant  to  S  682 JOl  for  a  loan  amount 
of  at  least  $200;  and 

(B)  Has  been  otherwise  unable  after 
conscientious  efforts  to  obtain  a  loan 
fit)m  another  eligible  lender  for  the  same 
period  of  enrollment. 

(3)  The  guarantee  agency,  or  an 
eligible  lender  described  in 

5  435(g)(1)(D)  of  the  Act  may  make  a 
loan  required  by  this  paragraph  through 
an  agreement  with  an  eligible  lender, 
(d)  (1)  The  guarantee  agency  shall 
submit  to  the  Secretary  its  application 
forms,  promissory  notes,  and  write-off 
criteria  and  procedures.  The  agency 
shall  not  use  these  materials  until  the 
Secretary  approves  them. 

(2)  The  guarantee  agency  shall 
prompdy  submit  to  the  Secretary  its 
regulations,  statements  of  procedures 
and  standards,  and  other  materials  that 
substantially  affect  the  operation  of  the 
agency's  program  whenever  changes  or 
new  materials  are  proposed.  Except  as 
provided  in  paragraph  (d)(1)  of  this 
section,  the  agency  may  use  these 
materials  unless  and  until  the  Secretary 
disapproves  them. 

(3)  The  guarantee  agency  shall  ensure 
that  all  program  materials  meet  the 
requirements  of  Federal  and  State  law. 
(Authority:  20  U.S.C.  1078, 1078-2, 1082) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (b)(4)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  184O-0538) 

SM2.402    DMtti,disiMltty,and 
bankruptcy  payniMrts. 

(a)  General.  (1)  References  in  this 
section  to  death  and  disability  claims 
relate  only  to  loans  made  after 
December  14, 1968.  If  a  borrower  who 
received  a  loan  covered  by  a 
reinsurance  agreement  prior  to 
December  15, 1968,  dies  or  becomes 
totally  and  permanentiy  disabled,  the 
Secretary  reimburses  the  guarantee 
agency  under  the  provisions  of  S  682.404. 

(2)  If  a  H.US  Program  loan  was 
obtained  by  two  parents  as  co-makers 
and  only  one  of  the  borrowers  dies. 
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becomes  totally  and  permanently 
disabled,  or  has  his  or  her  loan 
obligation  discharged  in  bankruptcy,  the 
other  borrower  remains  obligated  to 
repay  the  loan. 

(3)  The  Secretary  does  not  pay  a 
deaUi,  disability,  or  bankruptcy  claim  if 
a  default  claim  for  the  loan  previously 
has  been  disapproved  by  the  guarantee 
agency,  or  if  the  loan  would  not  quahfy 
either  for  payment  of  a  default  claim  or 
for  reinsurance  payments. 

(b)  Death.  (1)  If  an  individual 
borrower  dies,  the  borrower's  obligation 
to  make  any  further  payments  of 
principal  and  interest  on  the  loan  is 
cancelled. 

(2)  The  lender  may  determine  that  a 
borrower  has  died  on  the  basis  of  a 
death  certificate  or  other  proof  of  death 
that  is  acceptable  imder  applicable 
State  law.  If  a  death  certificate  or  other 
acceptable  proof  of  death  is  not 
available,  the  borrower's  obligation  on 
the  loan  is  cancelled  only  upon  a 
determination  by  the  guarantee  agency 
on  the  basis  of  other  evidence  that  the 
agency  finds  conclusive. 

(3)  Once  the  lender  has  determined 
that  the  borrower  has  died,  the  lender 
may  not  attempt  to  collect  on  the  loan 
from  the  borrower's  estate  or  fi-om  any 
endorser. 

(4)  The  lender  shall  return  to  the 
sender  any  pajrments  received  firom  the 
estate  or  paid  on  behalf  of  the  borrower 
after  the  date  of  the  borrower's  death. 

(c)  Total  and  permanent  disability.  (1) 
If  the  lender  determines  that  an 
individual  borrower  is  totally  and 
permanenUy  disabled,  the  borrower's 
obligation  to  make  any  further  payments 
of  principal  and  interest  on  the  loan  is 
cancelled.  A  borrower  is  not  considered 
totally  and  permanenUy  disabled  on  the 
basis  of  a  condition  that  existed  before 
he  or  she  applied  for  the  loan,  unless  the 
borrower's  condition  has  substantially 
deteriorated  since  he  or  she  submitted 
the  loan  application,  so  as  to  render  the 
borrower  totally  and  permanently 
disabled. 

(2)  After  being  notified  by  the 
borrower  or  the  borrower's 
representative  that  the  borrower  claims 
to  be  totally  and  permanently  disabled, 
the  lender  shall  prompUy  request  that 
the  borrower  or  the  borrower's 
representative  obtain  a  certification 
from  a  physician  who  is  a  doctor  of 
medicine  or  osteopathy  and  legally 
authorized  to  practice,  on  a  form 
provided  or  approved  by  the  Secretary, 
that  the  borrower  is  totally  and 
permanenUy  disabled.  The  lender  shall 
continue  collection  until  it  receives  the 
certification  or  receives  a  letter  from  a 
physician  stating  that  the  certification 
has  been  requested  and  that  additional 


time  is  needed  to  determine  if  the 
borrower  is  totally  and  permanently 
disabled.  After  receiving  the  physician's 
certification  or  letter,  the  lender  may  not 
attempt  to  collect  from  the  borrower  or 
any  endorser. 

(3)  After  receiving  the  physician's 
certification  described  in  paragraph 
(c)(2)  of  this  section,  the  lender  shall 
return  any  payments  that  it  received 
from  or  on  behalf  of  the  borrower  after 
the  date  the  borrower  or  the  borrower's 
representative  notified  the  lender  of  the 
borrower's  claim  described  in  paragraph 
(c)(2)  of  this  section. 

(4)  If  the  lender  determines  that  a  loan 
owed  by  a  borrower  who  claims  to  be 
totally  and  permanenUy  disabled  is  not 
eligible  for  cancellation  for  that  reason, 
or  if  the  lender  has  not  received  the 
physician's  certification,  described  in 
paragraph  (c)(2)  of  this  section,  within 
60  days  of  Uie  receipt  of  the  physician's 
letter  described  in  paragraph  {c)(2)  of 
this  section,  the  lender  shall  resume 
collection  and  shall  be  deemed  to  have 
exercised  forbearance  of  payment  of 
both  principal  and  interest  from  the  date 
the  lender  received  the  physician's  letter 
described  in  paragraph  (c)(2)  of  this 
section,  and  may  capitalize,  in 
accordance  with  §  682.202(b),  any 
interest  payments  forborne. 

(d)  Bankruptcy,  (1)  If  an  individual 
borrower's  repayment  obligation  on  a 
loan  is  discharged  in  bankruptcy,  the 
Secretary  assumes  the  borrower's 
liabUity  for  unpaid  principal  and  interest 
on  the  loan. 

(2)  The  lender  shall  determine  Uiat  a 
borrower  has  filed  a  bankruptcy  petition 
on  the  basis  of  a  notice  of  the  first 
meeting  of  creditors  received  from  the 
bankruptcy  court 

(3)  Once  a  lender  determines  that  a 
borrower  has  filed  a  bankruptcy 
petition,  the  lender  may  not  attempt  to 
collect  on  the  loan,  except  as  required 
by  paragraph  (d)(4)(ii)  of  this  section, 
and  shall  file  a  proof  of  claim  with  the 
bankruptcy  court  within  30  days  after 
the  lender  receives  notice  of  the  first 
meeting  of  creditors. 

(4)  (i)  If  the  loan  has  not  been  in 
repayment  for  at  least  five  years 
(exclusive  of  any  applicable  suspension 
of  the  repaj^ent  period)  on  the  date  the 
lender  receives  notice  of  the  first 
meeting  of  creditors,  the  lender  shall 
hold  the  loan  and  promptly  inquire  of 
the  bankruptcy  court  whether  a  petition 
to  have  the  loan  obligation  declared 
dischargeable  in  bankruptcy  on  grounds 
of  undue  hardship  (hereinafter  referred 
to  as  a  "hardship  petition")  has  been 
filed  by  the  borrower. 

(ii)  If  the  lender  determines,  based  on 
its  inquiry  under  paragraph  (d)(4)(i)  of 
this  section,  that  the  borrower  has  not 


filed  a  hardship  petition,  the  lender  shall 
continue  to  hold  the  loan,  and  not 
attempt  collection,  uatU  the  bankruptcy 
action  is  concluded.  Thereafter,  the 
lender  shall  treat  the  loan  as  if  the 
lender  had  exercised  forbearance  as  to 
repayment  of  principal  and  interest  from 
the  date  of  the  borrower's  filing  of  the 
bankruptcy  petition  until  the  date  the 
lender  is  notified  that  the  bankruptcy 
action  is  concluded. 

(iii)  The  lender  shall  file  a  bankruptcy 
claim  on  the  loan  widi  the  guarantee 
agency,  in  accordance  with  paragraph 
(e)  of  this  section,  if— 

(A)  The  borrower  has  filed  a  petition 
for  relief  under  Chapter  13  of  the 
Bankruptcy  Code; 

(B)  The  loan  has  been  in  repayment 
for  more  than  five  years  (exclusive  of 
any  applicable  suspension  of  the 
repayment  period);  or 

(C)  The  loan  has  been  in  repayment 
for  less  than  5  years  (exclusive  of  any 
applicable  suspension  of  the  repayment 
period)  and  the  lender  determines  that 
the  borrower  has  filed  a  hardship 
petition. 

(e)  Claim  procedures  for  a  loan  held 
by  a  lender. 

(1)  Documentation.  A  lender  shall 
provide  the  guarantee  agency  with  the 
following  docimientation  when  filing  a 
death,  disability,  or  bankruptcy  claim: 

(i)  The  original  promissory  note. 

(ii)  The  loan  application. 

(iii)  In  the  case  of  a  death  claim,  those 
documents  that  formed  the  basis  for  the 
determination  of  death. 

(iv)  In  the  case  of  a  disability  claim,  a 
copy  of  the  certification  of  disability 
described  in  paragraph  (c)(2)  of  this 
section. 

(v)  In  the  case  of  a  bankruptcy 
claim — 

(A)  Evidence  that  a  bankruptcy 
petition  has  been  filed,  written  evidence 
of  the  lender's  efforts  to  determine  if  the 
borrower  filed  a  hardship  petition,  an 
assignment  to  the  guarantee  agency  of 
the  lender's  proof  of  claim,  and  all 
pertinent  documents  lent  to  or  received 
from  the  bankruptcy  court  by  the  lender; 
and 

(B)  A  statement  of  any  facts  of  which 
the  lender  is  aware  that  may  form  the 
basis  for  an  objection  or  exception  to 
the  discharge  of  the  borrower's  loan 
obligation  in  bankruptcy,  and  all 
documents  supporting  those  facts. 

(2)  Filing  deadlines.  As  a  condition  for 
obtaining  payment,  a  lender  shaU 
comply  with  the  following  requirements 
for  filing  death,  disabUity,  and 
bankruptcy  claims: 

(i)  A  lender  must  file  a  death  or 
disability  claim  with  the  guarantee 
agency  within  60  days  after  the  lender 
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determinee  that  a  borrower  has  died  or 
is  totally  and  permanently  disabled,  in 
accordance  with  the  procedures  in 
paragraphs  (b)  and  (c)  of  this  section, 
(ii)  A  lender  must  flle  a  bankruptcy 
claim  with  the  guarantee  agency — 

(A)  Within  30  days  after  the  lender 
receives  notice  of  the  first  meeting  of 
creditors  in  a  borrower's  bankruptcy 
proceeding,  if  the  loan  has  been  in 
repayment  for  more  than  5  years 
(exclusive  of  any  applicable  suspension 
of  the  repayment  period); 

(B)  Within  30  days  after  the  lender 
determines  that  the  borrower  has  filed  a 
hardship  petition,  if  the  loan  has  been  in 
repayment  for  less  than  5  years 
(exclusive  of  any  applicable  suspension 
of  the  repayment  period):  or 

(C)  Within  30  days  after  receiving 
notice  of  the  first  meeting  of  creditors,  if 
the  borrower  files  a  petition  for  relief 
under  Chapter  13  of  the  Bankruptcy 
Code. 

[f]  Payment  of  death,  disability,  and 
bankruptcy  claima  by  the  guarantee 
agency.— {!]  General  After  determining 
that  a  death,  disability,  or  bankruptcy 
claim  is  valid,  the  guarantee  agency 
shall  pay  the  lender  the  amount  of  loss 
in  accordance  with  this  paragraph. 

(2)  Amount  of  loss  to  be  paid  on  a 
claim,  (i)  The  amount  of  loss  to  be  paid 
on  a  death,  disability,  or  bankruptcy 
claim  is  equal  to  the  unpaid  balance  of 
principal  and  interest  in  accordance 
with  paragraph  {f)(3)  of  this  section. 

(ii)  The  unpaid  balance  of  principal 
may  include  interest  capitalized  in 
accordance  with  i  682.202(b). 

(3)  Payment  of  interest.  If  the 
guarantee  covers  unpaid  interest,  the 
payment  of  an  approved  claim  covers 
the  unpaid  interest  that  accrues  during 
the  following  periods: 

(i)  During  the  period  before  the  claim 
is  filed,  not  to  exceed  the  period 
provided  for  in  paragraph  (e)(2)  of  this 
section  for  filing  the  claim. 

(ii)  During  a  period  not  to  exceed  30 
days  following  the  return  of  the  claim  to 
the  lender  by  the  guarantee  agency  for 
additional  documentation  necessary  for 
the  claim  to  be  approved  by  the 
guarantee  agency. 

(iii)  During  the  period  required  by  the 
guarantee  agency  to  approve  the  claim 
and  to  authorize  payment. 

(g)  Treatment  of  loans  acquired  by  the 
guarantee  agency  through  the  payment 
of  bankruptcy  claims  to  lenders. 

(1)  After  payment  of  a  bankruptcy 
claim  to  a  lender,  the  guarantee  agency 
shall  diligently  contest  the  discharge  of 
the  loan  by  the  bankruptcy  court,  Once 
the  dischargeability  of  the  loan  has  been 
decided  in  a  bankruptcy  action,  the 
guarantee  agency  shall— 


(i)  Submit  the  bankruptcy  claim  to  the 
Secretary  for  reimbursement,  if  the  loan 
is  discharged:  or 

(ii)  Treat  the  loan  as  if  forbearance 
had  been  exercised  as  to  repayment  of 
principal  and  interest  from  the  date  of 
filing  of  the  bankruptcy  petition  until  the 
date  the  court  held  the  loan  to  be  non- 
dischargeable,  if  the  court  so  held,  and 
either — 

(A)  Require  Uie  lender  that  filed  the 
claim  to  repurchase  the  loan;  or 

(B)  Permit  another  eligible  lender  to 
purchase  the  loan. 

(2)  In  the  case  of  a  claim  submitted 
under  paragraph  (g)(l)(i)  of  this  section, 
the  Secretary  pays  the  guarantee  agency 
the  amount  of  loss  that  the  guarantee 
agency  paid  the  lender  on  the 
bankruptcy  claim,  plus  interest  that 
accrues  through  the  earlier  of — 

(i)  The  date  the  Secretary  authorizes 
payment  to  the  guarantee  agency:  or 

(ii)  Sixty  days  after  the  date  of 
discharge. 

(h)  Claim  procedures  for  loans  held 
by  a  guarantee  agency. 

(1)  The  Secretary  pays  a  death, 
disability,  or  bankruptcy  claim  on  a  loan 
held  by  a  guarantee  agency  after  the 
agency  has  paid  a  default  claim  to  the 
lender  thereon  only  under  the  following 
circumstances: 

(i)  The  guarantee  agency  determines 
that  the  borrower  has  died,  become 
totally  and  permanenUy  disabled  since 
applying  for  the  loan,  or  had  the  loan 
obligation  discharged  In  bankruptcy,  in 
accordance  with  the  procedures  set 
forth  in  paragraphs  (b)H[d)  of  this 
section.  For  purposes  of  this  paragraph, 
references  to  the  "lender"  in  paragraphs 
(b}-(d)  of  this  section  mean  the 
guarantee  agency. 

(ii)(A)  In  Uie  case  of  a  PLUS  Program 
loan,  when  the  guarantee  agency 
determines  the  borrower  (or  each  of  the 
co-makers)  has  died,  become  totally  and 
permanently  disabled  since  applying  for 
the  loan,  or  had  the  repayment 
obligation  discharged  in  bankruptcy, 
within  10  years  of  the  date  the  loan  was 
made,  exclusive  of  periods  of  deferment 
or  periods  of  forbearance  granted  by  the 
lender  that  extended  the  10-year 
maximum  repayment  period:  or 

(B)  In  the  case  of  a  GSLP  loan,  when 
the  guarantee  agency  determines  the 
borrower  has  died,  become  totally  and 
permanenUy  disabled  since  applying  for 
the  loan,  or  had  the  loan  discharged  in 
bankruptcy,  within  15  years  of  the  date 
the  loan  was  made,  exclusive  of  periods 
of  deferment  or  periods  of  forbearance 
granted  by  the  lender  that  extended  the 
15-year  maximum  repayment  period: 

(iii)  The  guarantee  agency  has  not 
written  off  the  loan  as  uncollectible  in 
accordance  with  the  procedures 


established  by  the  agency  pursuant  to 
1 682.4l0(b)(4)(x):  and 

(iv)  The  guarantee  agency  has 
exercised  due  diligence  in  the  collection 
of  the  loan,  in  accordance  with  the 
procedures  established  by  the  agency 
pursuant  to  i  682.410(b)(4).  until  the 
borrower  (or  each  of  the  co-makers] 
died,  became  totally  and  permanently 
disabled,  or  had  the  loan  discharged  in 
bankruptcy. 

(2)(i)  The  Secretary  pays  the 
guarantee  agency  a  percentage  of  the 
outstanding  principal  and  interest  that  is 
equal  to  the  complement  of  the 
reinsurance  percentage  paid  on  the  loan. 
Interest  includes  interest  that  accrues 
during  the  lesser  of— 

(A)  The  period  from  the  date  the 
guarantee  agency  determines  that  the 
borrower  (or  each  of  the  co-makers] 
died,  became  totally  and  permanently 
disabled,  or  had  the  loan  discharged  in 
bankruptcy,  until  the  Secretary 
authorizes  payment:  or 

(B)  Sixty  days. 

(ii)  In  addition,  the  Secretary  pays  the 
guarantee  agency  for  any  unpaid 
interest  that  the  agency  paid  as  part  of 
the  default  claim  and  for  which  the 
agency  was  not  previously  reimbursed 
by  the  Secretary. 

(i)  Payments.  If  the  guarantee  agency 
receives  any  payments  from  or  on  behalf 
of  the  borrower  on  a  loan  on  which  the 
Secretary  previously  paid  a  bankruptcy 
claim,  the  guarantee  agency  shall  remit 
100  percent  of  these  payments  to  the 
Secretary. 

(j)  Suspension  of  repayment.  For 
purposes  of  this  section,  the  term 
"applicable  suspension  of  the  repayment 
period"  means  any  period  of  time  during 
which  the  lender  did  not  require  the 
borrower  to  make  payments  (e.g., 
periods  of  deferment  or  forbearance], 

(Authority:  20  U.S.C,  107ft-2. 1082. 1087) 
(Reporting  and  recordkeeping  requirement! 
contained  in  paragrapli  (e)(1)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  1840-0538) 

S  ••2.403    Fedaral  advancM  for  dalm 


(a)  The  Secretary  makes  an  advance 
to  a  guarantee  agency  that  has  a 
reinsurance  agreement.  The  advance 
may  be  used  only  to  pay  guarantee 
claims.  The  Secretary  makes  an 
advance  to — 

(1)  A  State  guarantee  agency;  or 

(2)  One  or  more  private  nonprofit 
guarantee  agencies  in  a  State  if,  during  a 
fiscal  year — 

(i)  The  State  does  not  have  a 
guarantee  agency  program; 

(ii)  The  Secretary  consults  the  chief 
executive  officer  of  the  State  and  finds  it 
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unfikcfy  dMt  <ie  SMe  iwil  Inve  « 
program  for  that  year  and 
(ill]  Eaok  taiwrtit  noi^ofit  gaarantee 


(A)  Ayeea  to  cataMflh  at  least  one 
office  B  fte  State  m^  aufficieal  staff  to 
handk  wriltea  and  lelephoae  kiqiHries 

other  feraesa  in  ^  State; 

^  Agrees  to  encearage  naxiraara 
commercial  lender  participation  widnn 
the  State,  md  to  oondact  periodic  vnits 
to  aft  least  tiie  anjor  lenders  within  ^ 

(C]  Agrees  that  §ie  benefit  of  its  loan 
gcHHBBtees  MrSl  sot  be  denied  to 
students  because  of  their  <JMnce  of 
schools  or  lack  of  need;  md 

(D)  Certifies  that  it  is  not  an  eligible 
educatioRal  inaHtatien,  and  that  H  does 
not  have  substantial  alHiation  widi  any 
eli^>le  educaticHial  institatifm. 

fb)  A  guarantee  agency  must  apply  in 
order  to  receive  an  initial  advance. 

(c)(1)  An  advance  may  be  made  to  a 
new  guarantee  agency  for  «ach  of  five 
oonsectffive  calendar  years.  A  new 
agency  is  an  agency  ^at  entered  into  a 
basic  ayeement  on  or  after  October  12, 
1976,  or  that  was  not  actively  carryuig 
on  a  loan  guarantee  program  on  or 
before  October  12, 1976. 

(2)  m  A  gun-antee  agency  may 
request  ftat  die  iratial  advance  be  made 
on  a  specked  date.  The  Secretary  pays 
sabsequeiil  advances  on  fte  saaie  date 
of  four  Bocoeediiig  years  diat  Ibe  initiri 
advance  was  made. 

(ii)  An  additional  advance  may  be 
made  to  a  private  nonprofit  guarantee 
agency  ofdy  S  die  agency  coiitimies  to 
quaU^  under  paragraph  (a)  v/f  ^bm 
section. 

(d)  Ibe  Secretary  makes  an  advance 
on  terms  and  conditians  specified  in  a 
Federal  advances  for  «^aim  payments 
agreencul  between  the  Secretaiy  and 
the  gHuaatee  a^eacy. 

(e)  in  Ae  case  of  a  private  imii|»ofit 
guarantee  agency,  Ibe  "ocrtstaading 
insurance  oUigatton,"  referred  to  in 
section  422(cj(4}  of  the  Act  is 
determined  separately  for  each  State  lor 
which  the  agency  has  received  an 
advance  under  ^s  secGon. 
(Authority:  20  U.S.C.  1072, 10B2) 

(a)  (1)  Tbe  Seeretaiy  may  enter  into  a 
reinsurance  agreement  with  a  ^arantee 
agency  that  has  a  basic  program 
agreoment  Under  a  reinsraance 
ayveneat,  ^  Secretary  renibiBves  dte 
guarantee  agency  for  80  percent  of  its 
losses  on  dtfaufc  <daiB  payments  to 
lenders.  This  agioeiBent  is  a  fiferequlsite 
for  Ibe  aaiJipluiMntal  reinsHaBce 

r  which  the  Secretary 


reHobunes  the  guarantee  agency  for  op 
to  100  percent  of  dwse  losses. 

(2)  For  the  purpose  of  &is  section  md 
S  682.405,  "losses"  means — 

{i)  Tbe  amount  of  unpaid  principal 
and  accrued  iirterest  die  agency  pays  on 
a  default  dakn  filed  by  a  lender  on  a 
reinsured  loan,  minus  payments  made 
by,  or  on  behalf  of,  the  borrower  after 
the  lender's  claim  is  paid  and  before  die 
Secretary  reimburses  the  agency;  and 

(ii)  An  amount,  not  to  exceed  the 
lesser  of  $100  or  two  pCTcent  of  die 
amount  of  unpaid  prindpal  die  agency 
pays  on  a  default  daim,  expended  by 
the  agency  for  the  •dministrative  costs 
of  sapplenratal  prednm  assistance  for 
default  prevention  es  defined  in  section 
428(c)(6)  of  the  Act,  to  fte  extent  Ae 
agency  has  not  been  reimbursed  for 
those  costs  tmder  paragraph  {e)(2)(ii]  of 
this  section  or  |  6SE.407. 

(3)  (i)  Oeadi  and  ffisability  claims  on 
loans  made  prior  to  December  15, 1968, 
are  covered  by  the  reinsurance 
agreement.  Tbe  guarantee  agency  is  not 
required  to  attempt  to  collect  die  loan 
fi"om  the  borrower  or  tire  borrowei's 
estate  rfter  the  borrower  dies  or 
becomes  totally  and  permanently 
disabled. 

(ii)  Death  end  disability  claims  on 
loans  made  after  December  14, 1968,  are 
not  covered  by  the  Teinsurance 
agreement.  Bankruptcy  claims  also  are 
not  covered.  Tbe  Secretary's  payiiunits 
on  these  deadi,  disability,  and 
bankruptcy  daims  are  addressed  in 
S  682.402. 

(4)  A  guarantee  agency's  loss  on  a 
loan  that  was  outstanding  when  a 
reinsurance  agreement  was  executed  is 
covered  by  the  reinsurance  agreement 
only  if  the  default  on  the  loan  occurs 
after  the  effective  date  of  die  agreement 

(b)  In  deciding  wdietliw  to  enter  into 
or  extend  a  reinsuisnce  agreement,  or,  if 
an  agreement  has  been  terminated, 
wh^her  to  enter  irito  a  new  agreement, 
the  Secretary  connklers  the  adequacy 

of — 

(1)  Efforts  by  die  guarantee  agency 
and  die  lenders  to  which  it  provides 
guarantees  to  collect  outstanding  loans; 

(2)  Efforts  by  die  guarantee  agency  to 
make  GSI*  and  PIUS  Program  loans 
available  to  bH  eligible  boriuwers;  and 

(3)  Other  relevant  aspects  of  die 
guarantee  agency's  program  operations. 

(c)  The  rainsurwice  agreement 
contains  terras  and  conditions  that  die 
Secretary  finds  neoessary  to  premote 
Ae  ptHposee  of  die  G5LP  end  die  FIAJS 
Program  and  to  protect  die  lihHted  States 
&om  uiveasonable  risks  of  less. 

(d)  A  reinsuranoe  agreeroent  provides 
that  payments  made  to  a  guarantee 
agency  by  a  borrower  must  first  be 
applied  to  the  payment  of  aTl  CKX^rued 


interest  di«i  to  repayment  of  principal, 
then  to  payment  of  die  agency's 
administrative  costs  of  supplemental 
predaims  assistance  for  default 
prevention,  and  then  to  payment  of 
other  diarges. 

(e]  (1)  If  a  borrower  makes  payments 
on  a  loan  after  the  Secretary  has  paid  a 
reinsurance  daim  on  that  loan,  the 
agency  shall  pay  to  the  Secretary  the 
Secretary's  equitable  share  of  those 
payments. 

(2)  For  the  purpose  of  this  section  and 
S  682.405,  "die  Secretaiy's  equitable 
share*"  means  that  pardon  of  borrower 
payments,  attributable  to  principal, 
interest  and  administrative  costs  of 
supplemental  predaims  assistance  for 
default  preventicxL  which  remains  after 
the  agency  has  deducted — 

(i)  An  amount  equal  to  the 
complement  of  the  reiasuraDce 
percentage  which  was  in  effect  when 
the  reinsurance  payment  was  oiade  by 
the  Secretary;  and 

(ii)  An  -amount  not  eKceeding  ^0 
percent  of  borrower  ps^yments, 
expended  by  the  ageiuy  for  the 
administrative  costs  of  otdlection  of 
loans,  tbe  administratiTe  costs  of 
preclaim  assistance  for  default 
prevention,  the  admiflittrative  costs  of 
supplemental  predaims  ^istanoe  for 
default  jireveAtion,  and  tbe 
adminifltFative  costs  of  monitmiqg  the 
enrollment  status  of  stadents  and 
repayment  status  iJ  bano%wers,  to  the 
extent  ifae  agency  has  aot  been 
reimbursed  £or  these  cests  under 
paragraph  (a)(2}  of  this  section  or 
§  682.407. 

(S}(i)  Ibe  terms  "administrative  coals 
of  collection  of  loanB,"  "^dminisbative 
costs  of  preclaim  assHtaace  for  defauk 
preventian,"  aad  "adndnistr^ve  casts 
of  supplemental  predaims  assistance  for 
default  preventioB,"  as  used  m  &xs 
paragraph,  are  defined  in  section 
42l(cK6)  of  the  Act.  Ibe  terra 
"adndnistxative  costs  of  monitaiiDg  the 
enntlbneot  status  of  atadenta  and 
repayment  status  of  botvowers,"  as -used 
in  this  paragraph,  has  Ae  same  meaning 
as  "administrative  cosis  of  BBoniloring 
the  enrollment  and  repnymenl  status  of 
students."  as  defined  is  sectian  42a(cKiJ 
of  the  Act,  except  tbat  the  reference  to 
repayment  status,  bi  cases  mrioBee  die 
borrower  is  a  parent  icfets  to  diat  of  tbe 
parent  borrower. 

(ii)  Tbe  term  "overhead  costs"  used  in 
those  definidoRS  iadudes  space  and 
utilities  costs. 

t4)  Unless  the  Secretary  approves 
odierwise,  die  guarantee  agency  shall 
pay  to  the  Secretary  the  Secretary^ 
equitable  share  of  borrower  payments 
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within  80  days  of  its  receipt  of  the 
payments. 

(5)  If  a  guarantee  agency,  in 
determining  the  Secretary's  equitable 
share  of  borrower  payments,  includes  as 
an  administrative  cost  a  portion  of  the 
price  of  an  asset  it  buys  and— 

(i)  If  the  agency  subsequently  sells 
that  asset,  the  agency  shall  promptly 
repay  to  the  Secretary  a  percentage  of 
the  sale  proceeds  equal  to  the 
percentage  of  the  original  purchase  price 
of  the  asset  paid  by  the  Secretary;  or 

(ii)  If  the  agency  subsequently 
converts  the  asset  to  a  use  unrelated  to 
its  GSLP  or  PLUS  loan  guarantee 
program,  the  agency  shall  promptly 
repay  to  the  Secretary  a  percentage  of 
the  fair  market  value  of  die  asset  equal 
to  the  percentage  of  the  original 
purchase  price  of  the  asset  paid  by  the 
Secretary. 

(Authority:  20  U.S.C  107a  1078-2. 1082) 

§68^405    Supptomental  Federal 
reinsurance. 

(a)  (I)  The  Secretary  may  enter  into  a 
supplemental  reinsurance  agreement 
with  a  guarantee  agency  that  has  a 
reinsurance  agreement  and  that  meets 
the  requirements  of  this  section.  Under  a 
supplemental  reinsurance  agreement, 
the  Secretary  reimburses  the  guarantee 
agency  for  up  to  100  percent  of  its 
losses,  with  the  following  exceptions: 

(i)  When  the  total  of  reinsurance 
claims  paid  by  the  Secretary  to  a 
guarantee  agency  during  any  fiscal  year 
reaches  five  percent  of  the  amount  of 
loans  in  repayment  at  the  end  of  the 
preceding  fiscal  year,  the  Secretary's 
reinsurance  payment  on  a  default  claim 
subsequenUy  paid  by  the  guarantee 
agency  during  that  fiscal  year  equals  90 
percent  of  its  losses. 

(ii]  When  the  total  of  reinsurance 
claims  paid  by  the  Secretary  to  a 
guarantee  agency  during  any  fiscal  year 
reaches  nine  percent  of  the  amount  of 
loans  in  repayment  at  the  end  of  the 
preceding  fiscal  year,  the  Secretary's 
reinsurance  payment  on  a  default  claim 
subsequently  paid  by  the  guarantee 
agency  during  that  fiscal  year  is  80 
percent  of  its  losses. 

(2)  For  purposes  of  this  paragraph,  the 
total  of  reinsurance  claims  paid  by  the 
Secretary  to  a  guarantee  agency  during 
any  fiscal  year  does  not  include 
amounts  paid  on  claims  by  the 
guarantee  agency — 

(i)  On  loans  considered  in  default 
under  §  682.412(f):  or 

(ii)  Under  a  poUcy  established  by  the 
agency  that  is  consistent  with 
§  682.509(a)(1). 

(3)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  for  a  guarantee  agency 
that  entered  into  a  basic  program 


agreement  under  section  428(b)  of  the 
Act  after  September  30, 1978.  or  was  not 
actively  carrying  on  a  loan  guarantee 
program  covered  by  a  basic  program 
agreement  on  October  1, 1976,  the 
Secretary  pays  100  percent  of  its  losses 
under  a  supplemental  reinsurance 
agreement  during  five  consecutive  fiscal 
years  beginning  widj  the  first  year  of  its 
operation.  The  Secretary  monitors 
programs  of  this  type  and,  if  an  agency 
does  not  prudently  administer  its 
program,  the  Secretary  may  determine 
that  it  does  not  continue  to  qualify  for 
this  exception. 

(b)  For  purposes  of  this  section— 

(1)  "Amount  of  loans  in  repayment" 
means  the  original  principal  amount  of 
all  loans  guaranteed  by  the  agency 
minus — 

(i)  The  original  principal  amount  of 
loans  on  which — 

(A)  The  borrower  has  not  yet  reached 
the  repayment  period: 

(B)  Payment  in  full  by  the  borrower 
has  been  made;  or 

(C)  The  borrower  was  in  deferment 
status  at  the  time  repayment  was 
scheduled  to  begin,  and  remains  in 
deferment  status;  and 

(ii)  The  amount  paid  by  the  agency  for 
guarantee  claims  on  loans,  exclusive  of 
claims  paid — 

(A)  On  loans  considered  in  default 
under  8  682.412(f):  or 

(B)  Under  a  policy  established  by  the 
agency  that  is  consistent  with 

§  682.509(a)(1). 

(2)  "Losses"  is  defined  in  S  682.404(a). 

(3)  "The  Secretary's  equitable  share" 
is  defined  in  S  682.404(e). 

(c)  (1)  If  a  guarantee  agency  enters 
into  a  supplemental  reinsurance 
agreement  for  both  the  GSLP  and  the 
PLUS  Program,  the  agency  must  include 
its  loans  under  both  programs  in 
calculating  the  Seaetary's  reinsurance 
payment  percentage  and  the  amount  of 
loans  in  repayment. 

(2)  If  a  guarantee  agency  that  has  a 
reinsurance  agreement  for  PLUS  loans 
and  GSLP  loans  under  S  682.404  enters 
into  a  supplemental  reinsurance 
agreement  for  one,  but  not  both,  of  the 
programs,  the  guarantee  agency  must 
maintain  separate  records  for  each 
program  sufficient  to  enable  the 
Secretary  to  determine — 

(i)  The  reinsurance  percentage 
payable  by  the  Secretary  on  reinsurance 
claims  filed  by  the  agency  under  each 
program:  and 

(ii)  The  Secretary's  equitable  share  of 
borrower  payments,  as  defined  in 
§  682.404(e),  received  after  payment  by 
the  Secretary  of  reinsurance  claims 
imder  each  program. 

(d)(1)  The  supplemental  reinsurance 
agreement  requires  that — 


(i)  The  agency  shall  ensure  that  the 
program  requirements  of  paragraph  (e) 
of  this  section  are  continuously  met; 

(ii)  An  agreement  may  be  renewed 
only  if  the  agency's  program  complies 
with  all  the  terms  of  the  agreement  and 
all  pertinent  provisions  of  the  Act  and 
applicable  regulations;  and 

(iii)  Before  the  Secretary  pays  a 
supplemental  reinsurance  claim,  the 
guarantee  agency  must  submit  to  the 
Secretary  the  quarterly  report  required 
by  the  Secretary  for  the  previous  <]uarter 
ending  September  30,  containing 
complete  and  accurate  data,  in  order  for 
the  Secretary  to  calculate  the  amount  of 
loans  in  repayment  at  the  end  of  the 
preceding  fiscal  year. 

(2)  A  supplemental  reinsurance 
agreement  may  contain  other 
requirements  that  the  Secretary  finds 
necessary. 

(e)(1)  GSLP  loan  maximums,  (i)  The 
maximum  annual  amount  of  a  GSLP 
loan  that  a  guarantee  agency  guarantees 
for  an  eligible  student  who  is  carrying  at 
least  a  half-time  woridoad  for  an 
academic  year  or  its  equivalent  must  be 
the  maximum  loan  amount  specified  in 
8  682.204(a). 

(ii)  The  maximum  aggregate  unpaid 
principal  amount  of  GSLP  loans  that  a 
guarantee  agency  guarantees  for  an 
eligible  student  must  be  the  maximum 
amounts  specified  in  8  682.204(b). 

(2)  PLUS  Program  loan  maximums,  (i) 
The  maximum  annual  amount 
attributable  to  one  or  more  PLUS 
Program  loans,  that  the  agency 
guarantees  for  or  on  behalf  of  an  eligible 
student  who  is  carrying  at  least  a  half- 
time  woridoad  for  an  academic  year  or 
its  equivalent,  must  be — 

(A)  The  maximum  loan  amounts 
specified  in  8  682.204(c)  (1)  and  (2);  and 

(B)  At  least  $2,500  but  not  more  than 
$3,000,  in  the  case  of  a  parent  borrower 
on  behalf  of  each  eligible  student. 

(ii)  The  maximum  aggregate  unpaid 
principal,  attributable  to  PLUS  Program 
*  loans,  that  the  agency  guarantees  for  or 
on  behalf  of  an  eligible  student  must 
be- 

(A)  The  amounts  specified  in 
8  682.204(d)  (1)  and  (2);  and 

(B)  At  least  $12,500  but  not  more  than 
$15,000,  in  the  case  of  a  parent  borrower 
on  behalf  of  each  eligible  student. 

(3)  Guarantee  liability.  The  guarantee 
agency  shall  guarantee  100  percent  of 
the  unpaid  principal  of  each  loan 
guaranteed. 

(4)  School  eligibility.  Except  in  the 
case  of  correspondence  schools,  a 
guarantee  agency's  eligibility  criteria  for 
the  participation  of  schools  in  its 
program  may  not  be  more  stringent  than 
those  for  the  FISLP  and  the  Federal 
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PLUS  pnqgnia.  However,  4he  sgeacg 
nay  i"wrilin<a  ^  tflhTwl  bom  its  npT^am 
if— 

(i)  Hie  JchoaTt  eligflul^y  is  limited, 
suspended,  or  tenoiaated  Ly  flie 
Secretaiy  under  3i  CSH  Part  668,  ar  "by 
the  ng/BBcy  under  standards  «m«^ 
procedures  approved  by  fixe  Secretary: 
or 

(ii)  There  is  a  State  constitutional 
prohJbtBon  alfecliiig  the  sdiooTs 
eligiblB^. 

PJ  Satool  tender  provisioas.  {i)The 
agency  riiall  provide  that  a  scihool  may 
be  a  lender  in  its  program  under 
reasonable  criteria  nnless — 

\h)  The  sdiool's  lenifing  eligibility  has 
been  limited,  suspended,  or  terminated 
by  the  Secretary  under  \  082.008  or 
Subpart  G  of  llris  part,  or  t^  fte  agency 
under  standards  and  procedures 
approved  by  the  Secretary;  or 

(B)  There  is  a  State  constitutional 
prohiUtion  affecting  the  ediool's  len£iig 
eiigibWty. 

fi)l^  agency  may  not  govantee  a 
leaa  nade  by  a  fldieel  lender  that  is  not 
located  in  the  geographic  area  ftat  the 
agencgr  serves. 

W  (M-flf-S(ote  acAoofe.  The  agency 
shall  guarantee  GSLP  or  PLUS  loans  for 
eligMe  hoiiuiiiJiB  «4w  are  legal 

operates,  bat  «^  attead  participating 
schools  ««t  «f  &e  State,  or,  in  An  case 
of  parent  bwroawis.  are  legal  ceaidents 
of  die  State  wbere  &e  agency  (iterates, 
but  are  bomwngon  bc^lf  of  eti^ento 
attending  participating  acfmols  oat  of 
the  State,  fat  guaranteeing  tbeee  leans, 
tbe  apeaqr  moM  aet  iaipaee  any 
restricfiana  not  apfiiuable  to  borrowers 
wba  aie  legal  resifcals  of  &e  State 
attending  in-State  stAeols,  or  to  parent 
bonoM«u  arbo  am  4egal  residents  of  tbe 
State  and  ace  bonpwriiig  for  students 
attearin  in-Stete  acho^ 


(Anfliority:  2DUS.tl  1D78, 107B-1. 1075-1 
1082] 


i6a2,4l» 


(a)  The  Seofetacy  aahes  a  reinsaranoe 
pajrment  on  a  loan  to  a  guarantee 
agency  on)y  ff— 

(1)  The  lender  exercised  due  <)ilifesHe 
in  aulkiqg,  diaburaing  Bxl  servicing  the 
laaa,  as  ^sescnbed  by  mles  of  the 
agency; 

{2)(4  33k  loan  cbedc  was  cashed 
within  UO  d^ys  after  'disbuEsemeat:  or 

(ii)  The  loan  pceoeeda  disbursed  by 
electronic  fundis  transfer  in  acoordanoe 
With  1  «azJ07lbJ(l)(iiJ(Bj  bave  aat  been 
released  bom  tbe  rastncted  Acoeant 
maintsinwd  by  tbe  achoai  on  or  before 
that  date. 

^3]  Ibe  lander  exercised  due  dili§rnnr 
in  coHectiog  the  loan  tbran^  ceUectioo 


efforts  neetii^  the  raqiiireBtentt  of 
S  £82411; 

(4J  The  loaa  was  in  defaak  before  tbe 
agency  paid  a  de&ult  daiai  filed 
thereon: 

(S)  The  lender  filed  a  defiadt  dmia 
thereon  witii  the  gaaoaotee  agency 
within  80  days  of  de£aalt: 

|6]  Tbe  lender  salirfied  all  ooaititioas 
of  guarantee  coverage  set  by  the  agency 
unless  tbe  agency  reinstBtod  guarantee 
coverage  on  tbe  loan,  foflowiag  the 
lendn's  fadure  to  satUfy  aodi  a 
condition,  porsuant  to  policies  and 
procedures  established  by  Ihe  agency. 

(7)  Tbe  agency  paid  a  default  daim 
filed  by  tfie  lender  thereon  w9di  tiie 
agency  wiOnn  90  days  of  te  date  the 
lender  ffled  Ae  daim; 

[8]  The  agency  submitted  a  request  for 
the  payment  no  eartier  than  90  days 
following  default,  on  a  form  required  by 
the  Secretary;  and 

(9)  The  agency  and  lender  complied 
with  all  other  Federal  requirements  with 
respect  to  the  loan. 

(b)  Notwithstandii^  para^aph  laj  of 
this  section,  Sie  Secretary  may  waive 
his  right  to  refuse  to  make  a  reinsurance 
payment  when,  in  the  Secretary's 
judgment  the  best  interests  of  the 
United  States  so  require. 

(Authority:  M  U.S.C  lOW,  ia7«-l.  TO^-Z. 
1082] 

§  682.407    AdiiMiilsliatlva  coat  SRowancas 
for  guarantsa  agawctaa. 

(aj(l]  The  Secretaiy  pays  to  a 
girarantee  agency  hawing  a  basic 
program  agreement  apnaiary 
administrative  cost  allowance  aad,  to  an 
agency  having  a  reinsurance  ogreemenl, 
a  secondary  adminislrative  cosS 
allowance. 

(21  Payments  of  aUowances  under  this 
section  to  a  guarantee  agency  for  any 
fiscal  year,  for  each  administrative  cost 
allowance,  equal  one*lialf  x>f  one  percent 
of  the  total  principal  amount  of  loans 
guaranteed  by  the  agency  during  that 
c  fiscal  year. 

(b][l}  The  guarantne  .t^eocy  must 
submit  an  sflpiication  for  each 
allowance  to  the  Secaetary  by  Jaauaiy  1 
of  the  fiscal  year  for  which  it  is 
requesting  tbe  allowanoe. 

(2]  In  addition  to  olber  JoionBatkia 
and  assurances  that  ^  Secretary  nt^ 
reasonably  require,  tbe  appUcatioB  must 
contain — 

(i)  Information  showing  the  agency's 
ability  to  collect  loans  «nid  provide 
preclaim  assistance  to  its  ienderm, 
inrlirling  desorq>tions  of  stag  aixe  and 
activities  in  these  areas; 

(ii)  An  estimate  of  file  costs  that  wifl 
be  eligible  lor  payaeate  meter  tfns 
section; 


(ill]  Amnnces  that  a^KieBt 
administrative  and  fiscal  procedurea, 
including  anindepemdealtandit, 
conduxied  te  aoooBdaaoe  with 
i  «S2.«e(bKl},  wiM  be  oaad  to  cnaare 
that  athainisarative  oast  ^tewanoi 
used  in  acoeniaaoe  wiii  the  pravisiam 
of  tbia  section; 

(iv)  A  report  of  &e  moit  recent  audit, 
conducted  m  accordance  ivith 
S  682.410(bKl).  submitted  in  a  format 
saSsfac^ory  to  Hue  Secretary; 

(v)  ABBurances  Siat^e  guarantee 
agency  will  famish  any  fortber 
infbrmatitm,  inchi(&\g  esfimates,  tStai 
the  Secretary  may  reasonably  require  to 
cany  out  the  provisions  of  this  section; 

(vi]  For  the  primary  sllowaace  only, 
an  estimate  of  the  total  amount  of  new 
loan  volaaie  expected  to  be  guaranteed 
during  the  fiscal  year  and 

(vii)  For  the  secondary  allowance 
only,  assurances  that  the  agenc/s 
program — 

(A)  Meets  and  will  continue  to  amet 
all  tbe  requireBsents  contained  in 

9  682.4e5(ej  ior  a  aupphanetaid 
reinsurance  agreement; 

(B)  Geaniatees  GSLP  or  PLUS  tesns 
for  eligible  studenSs  wbo  aiR  not  legal 
residents  of  tbe  State  wbare  ^  ag«icy 
operates,  bat  itfbio  attend  paiticipatiRg 
schools  in  tbe  State,  otber  than 
correspondence  schools,  witfiout 
imposing  any  reetrictionsiiot  imposed 
on  legal  rendenta  of  Ae  9tate  wbo 
attend  schools  ai  Ibe  State  o3ier  than 
correspondence  echoots;  and 

(C)  Gnarantees  PLUS  loans  1o  parent 
borrowers  who  are  ntit  legal  residents  of 
the  State  where  the  agency  operates,  but 
who  Etre  borrowing  for  stadents 
attending  participating  siiiools  in  tbe 
State,  other  than  correspondence 
schools,  wilbout  imposing  a^y 
restrictions  not  imposed  on  residents  of 
the  State  who  borrow  for  students 
attending  sdiools  in  the  State,  other 
than  correspondence  sdiooh. 

(4j  Ibe  Secretary's  payment  of  the 
secondary  allowaace  establishes  an 
agreement  between  &e  Secretaiy  and 
the  guarantee  agency  with  respect  to  the 
assurances  contained  in  ftie  appUcatioB. 

(c3(l]  A  guarantee  agency  may  ise  itbe 
adrnkiistrative  cost  allowances  only  to 
meet  administrative  costs  related  to  the 
GSLP  and  the  PLUS  ProgBam. 

(2]  A  guarantee  agencyflMy  not  use 
the  adaiiBistratiwe  cost  aSowmraes  to 
meet  costs — 

(ij  Taken  into  accaant  by  lbs  a§ency 
under  the  foaanla  iar  iii>|iiiaiiiia|i  Ifae 
"Secretary's  equitable  share"  of  , 

bonower  payiyeute  isda  nftst  tbe 
Secretary  baa  paid  niBsi«!aaoe  Olaiaw  ta 
the  agency  wider  f  WZ4M(el;  «r 
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(ii)  For  which  the  agency  has  been,  or 
will  be,  reimbursed  from  a  source  other 
than  the  payment  provided  by  this 
section. 

(3)  If  a  guarantee  agency  uses  the 
allowances  paid  under  this  section  to 
pay  for  a  portion  of  the  price  of  an  asset 
it  buys  and — 

(i)  If  the  agency  subsequently  sells 
that  asset,  the  agency  shall  promptly 
repay  to  the  Secretary  a  percentage  of 
the  sale  proceeds  equal  to  the 
percentage  of  the  original  purchase  price 
of  the  asset  paid  for  with  the 
allowances;  or 

(ii)  If  the  agency  subsequently 
converts  the  asset  to  a  use  unrelated  to 
its  GSLP  or  PLUS  loan  guarantee 
program,  the  agency  shall  promptly 
repay  to  the  Secretary  a  percentage  of 
the  fair  market  value  of  Oie  asset  equal 
to  the  percentage  of  the  original 
purchase  price  of  the  asset  paid  for  with 
the  allowances. 

(Authority:  20  U.S.C.  107a  t078-l,  1078-2, 
1082) 

(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (b)(2)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  numt>er  1840-0638) 

§682.408    GSLP  loan  disbiiraeinMit 
ttwougti  a  guarantM  aganqr  Mcrow  agMit 

(a)  General.  (1)  A  guarantee  agency 
may  act  as  an  escrow  agent  for  the 
purpose  of  receiving  GSLP  loan   , 
proceeds  disbursed  by  an  eligible 
lender,  other  than  a  school  or  State 
lender,  and  transmitting  those  proceeds 
to  borrowers,  if  the  lender  and 
guarantee  agency  have  entered  into  an 
agreement  for  this  purpose. 

(2]  In  its  capacity  as  escrow  agent,  the 
guarantee  agency  may — 

(i)  Commingle  the  proceeds  of  the 
GSLP  loans  paid  to  it  pivsuant  to  an 
escrow  agreement; 

(ii)  Invest  the  GSLP  loan  proceeds 
only  in  obligations  of  the  Federal 
Government  or  obligations  that  are 
insured  or  guaranteed  by  the  Federal 
Government;  and 

(iii)  Retain  for  its  own  use  interest  or 
other  earnings  on  those  investments. 

(b)  Disbursement  by  the  lender. 
Subject  to  9  682.207(b)(l)(iii).  the  lender 
may  disburse  the  loan  proceeds  to  the 
escrow  agent  using  any  method  agreed 
to  by  the  escrow  agent  and  Ae  lender. 

(c)  Transmittal  of  loan  proceeds  to  a 
school  by  the  escrow  agent.  The  escrow 
agent  shall  transmit  loan  proceeds 
received  from  a  lender  under  this 
section  to  the  school  in  accordance  with 
the  requirements  of  S  682.207(bMlJ  (ii) 
and  (iv)  no  later  than  30  days  after 
receipt  of  the  funds  from  the  lender. 

(d)  Return  of  untransmitted proceeds. 
The  escrow  agent  shall  return  any 


untransmitted  proceeds  of  a  loan  to  the 
lender  within  15  working  days  after 
learning  that  the  student  has  not 
enrolled,  or  has  ceased  to  be  enrolled, 
on  at  least  a  half-time  basis  for  the 
period  of  enrollment  for  which  the  loan 
was  intended. 

(Authority:  20  U.S.C.  1078, 1082) 

9682,409    Mindatory  aaalgnmant  by 
SuaranlM  agwwte*  of  (tofautted  loans  to 
tha  Secretary. 

(a)  When  the  Secretary  determines 
that  such  action  is  necessary  to  protect 
the  Federal  fiscal  interest,  the  Secretary 
may  direct  a  guarantee  agency  to  assign 
to  the  Secretary  for  collection  a 
defaulted  loan  on  which  the  Secretary 
has  made  a  payment  under  99  682.404  or 
682.405.  In  making  this  determination, 
the  Secretary  considers  all  relevant 
information  available  to  the  Secretary, 
including  any  information  and 
documentation  submitted  by  the 
guarantee  agency. 

(b)(1)  When  a  guarantee  agency 
assigns  a  defaulted  loan  to  the  Secretary 
imder  this  section,  the  agency  releases 
all  rights  and  title  to  that  loan.  The 
Secretary  does  not  pay  the  guarantee 
agency  any  compensation  for  a  loan 
assigned  under  this  section. 

(2)  The  agency  does  not  share  in  any 
amounts  received  by  the  Secretary  on  a 
loan  assigned  under  this  section, 
regardless  of  Ae  reinsurance  percentage 
paid  on  the  loan  or  the  agency's 
previous  collection  costs. 

(c)(l}  A  guarantee  agency  shall  assign 
a  loan  to  the  Secretary  under  this 
section  at  sudi  time,  in  such  a  manner, 
and  with  such  doctunentation  as  the 
Secretary  may  require. 

(2)  The  documents  that  the  assignor 
agency  shall  submit  with  a  loan  include, 
but  are  not  limited  to — 

(i)  The  loan  application; 
(ii)  The  promissory  note;  and 
(iii)  The  payment  and  collection 
histories  for  Uie  loan. 

(3)  The  guarantee  agency  shall 
execute  an  assignment  to  the  United 
States  of  America  of  aO  right,  title,  and 
interest  in  the  promissory  note 
evidencing  a  loan  assigned  tmder  this 
section. 

(d)  Assignment  of  a  loan  does  not 
affect  calculation  of  any  default  rate 
under  this  Part.  However,  the  Secretary 
accounts,  in  calculations  of  relevant 
default  rates,  for  any  coUections 
achieved  by  the  Secretary  on  loans 
assigned  by  an  agency. 

(Authority:  20  U.S.C  1078, 1078-2, 1082) 
(Repxirting  and  recordkeeping  reqoiiements 
contained  in  paragraph  (c)  were  approved  by 
the  OfHce  of  Management  and  Bodget  under 
control  number  1840-0638] 


9682.410    Recai, admirtatratlv. and 
•nforcamfit  raqulriwula. 

(a)  Fiscal  requirements.  A  guarantee 
agency  shall  establish,  at  a  minimiitw, 
the  following  fiscal  procedures: 

(1)  The  guarantee  agency  shall 
establish  and  maintain  a  reserve  fund  to 
which  the  guarantee  agency  shall 
credit — 

(i)  Federal  advances  obtained  under, 
and  matching  funds  required  by,  section 
422(a)  of  the  Act; 

(ii)  Funds  appropriated  by  a  State  for 
the  agency's  loan  guarantee  program; 

(iii)  Federal  advances  obtained  tmder 
9  682.403: 

(iv)  Ftmds  received  by  the  guarantee 
agency  as  loan  insurance  premiums; 

(v)  Administrative  cost  allowances 
received  by  the  guarantee  agency  imder 
9  682.407; 

(vi)  Fimds  received  by  the  guarantee 
agency  for  the  agency's  loan  guarantee 
program  from  gift,  grant,  or  other 
sources; 

(vii)  Fimds  collected  on  defaulted 
loans; 

(viii)  Death,  disability,  bankruptcy, 
and  reinsurance  payments  received  from 
the  Secretary;  and 

(ix)  Funds  earned  from  investments 
under  paragraph  (a)(5)  of  this  section. 

(2)  &icept  as  provided  in  paragraphs 
(a)(3)  and  (a)(4)  of  this  section,  a 
guarantee  agency  may  use  the  assets  of 
the  reserve  fund  established  imder 
paragraph  (a)(1)  of  this  section  only  to— 

(i)  Guarantee  loans  under  the 
guarantee  agency's  loan  guarantee 
program; 

(ii)  Pay  default  claims; 

(iii)  Pay  death,  disabihty.  and 
bankruptcy  claims; 

(iv)  Refund  overpayments  of 
insurance  premiums; 

(v)  Pay  to  the  Secretary  the 
Secretary's  equitable  share  of  borrower 
payments;  and 

(vi)  Repay  advances  made  by  the 
Secretary. 

(3)  Except  as  provided  in  paragraph 
(a)(4]  of  this  section,  a  guarantee  agency 
may  also  use  loan  insurance  premiums, 
administrative  cost  aOowances,  interest 
or  investment  earnings,  and  funds 
described  in  paragraph  (aKl)(vi)  of  this 
section  for  payments  necessary  for  the 
proper  administration  of  the  guarantee 
agency's  loan  guarantee  program. 

(4)(i)  The  guarantee  agency  may  use 
the  amoimt  of  Federal  advances 
identified  in  paragraph  (a)(l)(iii)  of  this 
section,  and  interest  or  other  earnings 
on  those  advances,  only  to  pay  default 
claims. 

(ii)  The  guarantee  agency  shall 
account  separately  for  the  funds 
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described  in  paragraph  (a)(4)(i)  of  this 
section. 

(5)  The  guarantee  agency  may  invest 
the  assets  of  the  reserve  fund  described 
in  paragraph  (a)(l}  of  this  section  only  in 
low-risk  securities,  such  as  obligations 
issued  or  guaranteed  by  the  United 
States  or  a  State,  and  shall  exercise  the 
level  of  care  in  that  investment  required 
of  a  fiduciary  charged  with  the  duty  of 
investing  the  money  of  others. 

(6)  If  the  guarantee  agency  uses  loan 
insurance  premiums  or  funds  earned 
from  investments  under  paragraph  (a)(5) 
of  this  section  to  buy  an  asset  and — 

(i)  If  the  agency  subsequently  sells 
that  asset  the  agency  shall  promptly 
deposit  into  the  reserve  fund  described 
in  paragraph  (a)(1)  of  this  section  a 
percentage  of  the  sale  proceeds  equal  to 
the  percentage  of  the  original  purchase 
price  of  the  asset  paid  with  the 
insurance  premiums  and  investment 
earnings;  or 

(ii)  If  the  agency  subsequently 
converts  the  asset  to  a  use  unrelated  to 
its  GSLP  or  PLUS  loan  guarantee 
program,  the  agency  shall  promptly 
deposit  into  the  reserve  fund  described 
in  paragraph  (a)(1)  of  this  section  a 
percentage  of  the  fair  market  value  of 
the  asset  equal  to  the  percentage  of  the 
original  purchase  price  paid  with  the 
insurance  premiums  or  investment 
earnings. 

(b)  Administrative  requirements.  A 
guarantee  agency  shall  establish,  at  a 
minimum,  the  following  administrative 
procedures: 

(1)  The  guarantee  agency  shall 
arrange  for  an  independent  biennial 
financial  and  compliance  audit  of  the 
agency's  guaranteed  loan  program  that 
meets  each  of  the  following 
requirements: 

(i)  The  audit  must  examine  the 
agency's  compUance  v«th  the  Act. 
applicable  regulations,  and  agreements 
entered  into  under  this  part 

(ii)  The  audit  must  examine  the 
agency's  financial  management  of  its 
loan  guarantee  program. 

(iii)  The  audit  must  be  conducted  in 
accordance  with  the  general  standards 
and  the  standards  for  financial  and 
compliance  audits  of  the  United  States 
General  Accounting  Office's  (GAO) 
Standards  for  Audit  of  Governmental 
Organizations.  Programs.  Activities  and 
Functions.  Procedures  for  audits  are 
contained  in  audit  guides  developed  by, 
and  available  from,  the  Office  of  the 
Inspector  General  of  the  Department. 
These  audit  guides  do  not  impose  any 
requirements  beyond  those  imposed 
under  applicable  statutes  and 
regulations,  and  GAO's  Standards. 

(iv)  The  audit  must  be  conducted  not 
less  frequently  than  once  every  two 


years,  and  must  be  submitted  to  the 
Secretary  writhin  six  months  of  the  end 
of  the  audit  period.  The  first  audit  must 
cover  the  agency's  activities  for  a  period 
beginning  no  later  than  the  effective 
date  of  this  requirement.  Each 
subsequent  audit  must  cover  the 
agency's  activities  for  a  period 
beginning  no  later  than  Uie  end  of  the 
period  covered  by  the  preceding  audit. 

(v)  With  regard  to  a  guarantee  agency 
that  is  an  agency  of  a  State  government 
an  audit  conducted  in  accordance  with 
31  U.S.C.  7502  satisfies  the  requirements 
of  this  paragraph  for  the  period  covered 
by  the  audit 

(2)  The  guarantee  agency  shall  charge 
interest  on  the  amount  for  which  the 
Secretary  has  paid  a  reinsurance  claim 
to  the  guarantee  agency,  at  a  rate  that  is 
the  greater  of — 

(i)  The  rate  established  by  the  terms 
of  the  original  promissory  note;  or 
(ii)  The  rate  provided  for  by  State  law. 

(3)  The  guarantee  agency  shall 
promptly  report  to  all  national  credit 
bureaus — 

(i)  The  date  of  default 

(ii)  Information  concerning  collection 
of  the  loan,  including  the  repayment 
status  of  the  loan;  and 

(iii)  The  date  the  loan  is  fully  repaid 
by  or  on  behalf  of  the  borrower  or 
discharged  by  reason  of  the  borrower's 
death,  bankruptcy  or  total  and 
permanent  disability. 

(4)(i)  The  guarantee  agency  shall 
engage  in  at  least  the  collection  efforts 
described  in  paragraphs  (b)(4)  (iii)-(ix) 
of  this  section  on  a  loan  on  which  it 
pays  a  default  claim  filed  by  a  lender. 

(ii)(A)  The  periods  of  time  set  forth  in 
paragraphs  (b)(4)  (iii>-(vii)  of  this 
section  refer  to  the  number  of  days  that 
elapse  from  the  date  the  agency  pays  a 
default  claim  on  a  loan  or,  in  the  case  of 
a  borrower  whom  the  agency  locates 
through  the  use  of  skip  tracing  under 
paragraph  (b)(4)(xii)  of  this  section,  the 
number  of  days  that  elapse  from  the 
date  the  agency  obtains  the  borrower's 
correct  address.  References  to  the 
"borrower"  Include  all  endorsers  on  a 
loan. 

(B)  Upon  receipt  of  a  payment  from  a 
borrower,  the  agtncy  is  not  required  to 
follow  the  speciflc  collection  efforts 
described  in  paragraphs  (b)(4)  (iii)4vii). 
but  shall  diligently  attempt  to  collect  the 
loan  for  60  days  following  receipt  of  the 
payment.  If  no  subsequent  payments  are 
received  during  the  60-day  period,  the 
agency  shall  resume  its  use  of  the 
collection  efforts  described  in  this 
paragraph  (b)(4),  treating  the  first  day 
after  the  end  of  the  60-day  period  as  the 
first  day  of  the  period  described  in 
paragraph  (b)(4)(iv)  of  this  section. 


(iii)  One-45  days:  During  this  period, 
the  agency  shall — 

(A)  Send  a  written  notice  to  the 
borrower  stating  that  the  agency  has 
paid  a  default  claim  filed  by  the  lender 
on  the  loan,  and  has  taken  assignment 
of  the  loan.  In  addition,  the  notice  must 
forcefully  demand  that  the  borrower 
immediately  commence  repayment  of 
the  loan,  and  must  inform  the  borrower 
that  the  agency  will  report  the  default  to 
all  national  credit  bureaus,  thereby 
damaging  the  borrower's  credit  rating, 
may  institute  a  civil  suit  against  the 
borrower  to  compel  repayment  of  the 
loan,  and  may  refer  the  debt  to  the 
Department  for  collection  by  offset 
against  Federal  income  tax  refunds  due 
the  borrower  and 

(B)  Diligently  attempt  to  contact  the 
borrower  by  telephooe  to  demand 
repayment  of  the  loan. 

(iv)  Forty-six-90  days:  During  this 
period  the  agency  shall — 

(A)  Diligently  attempt  to  contact  the 
borrower  by  telephooe  to  demand 
repayment  of  the  loan;  and 

(B)  Send  a  written  notice  to  the 
borrower  demanding  that  the  borrower 
immediately  commence  repayment  of 
the  loan,  and  informing  the  borrower 
that  the  default  has  been  reported  to  a 
credit  bureau  and  that  the  borrower's 
credit  rating  has  thereby  been  damaged. 

(v)  Ninety-one-135  days:  During  this 
period,  the  agency  shall — 

(A)  Diligently  attempt  to  contact  the 
borrower  by  telephoae  to  demand 
repayment  of  the  loan:  and 

(B)  Send  one  additional  collection 
letter  at  least  as  forceful  as  the  notice 
described  in  paragraph  (b)(4)(iii)(A)  of 
this  section. 

(vi)  One  hundred  thirty-six-180  days: 
During  this  period,  the  agency  shall  send 
a  written  notice  to  the  borrower 
forcefully  demanding  repayment  in  fuU 
on  the  loan,  and  indicating  that  it  is  the 
final  notice  the  borrower  will  receive 
before  the  agency  may  institute  a  civil 
suit  to  compel  repayment  of  the  loan; 

(vii)  One  hundred  eighty-one-225 
days:  During  this  period,  but  not  sooner 
than  30  days  after  sending  the  notice 
described  in  paragraph  (b)(4)(vi)  of  this 
section,  the  agency  shall  iiutitute  a  civil 
suit  against  the  borrower  for  repayment 
of  the  loan,  unless  the  agency 
determines,  and  documents  in  the 
borrower's  file,  that-^- 

(A)  The  cost  of  litigation  would 
exceed  the  likely  recovery  if  litigation 
were  commenced;  or 

(B)  The  borrower  does  not  have  the 
means  to  satisfy  a  iudgment  on  the  debt 
or  a  substantial  portion  thereof. 

(viii)(A)  If  the  agency  does  not 
institute  a  civil  suit  against  die  borrower 
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for  repayment  of  the  loan  as  a  result  of  a 
determination  made  pursoant  to 
paragraph  (b)(4)(vii)(B]  of  this  section, 
the  agency  shall  conduct  diligent  semi- 
annual inquiries  to  determine  if  Uie 
borrower  has  since  acquired  the  means 
to  satisfy  a  judgment  on  the  debt,  or  a 
substantial  portion  thereof. 

(B)  If  the  agency  determines  that  the 
borrower  has  acquired  the  means  to 
satisfy  a  judgment  on  the  debt,  or  a 
substantial  portion  thereof,  and  that  the 
cost  of  litigation  would  not  exceed  the 
likely  recovery  if  litigation  were 
commenced,  then  if  subsequent 
collection  efforts  are  not  successful,  the 
agency  shall,  no  later  than  60  days  after 
the  determination,  institute  a  dvil  suit 
against  the  borrower  for  repayment  of 
the  loan. 

(C)  Determinations  made  pursuant  to 
this  paragraph  must  be  documented  in 
the  borrower's  file. 

(ix)(A)  The  agency  shall  diligently 
attempt  to  enforce  a  judgment  obtained 
against  a  borrower  respecting  a  loan.  If, 
after  doing  so,  the  agency  is  unable  to 
obtain  full  satisfaction  of  the  judgment 
because  the  borrower  lacks  the  means 
to  pay,  the  agency  shall  conduct  diligent 
semi-annual  inquiries  to  determine  if  the 
borrower  has  since  acquired  the  means 
to  satisfy  the  remainder  of  the  judgment 

(B)  If  the  agency  determines  that  the 
borrower  has  acquired  the  means  to 
satisfy  the  remainder  of  the  judgment, 
the  agency  shall,  not  later  that  60  days 
thereafter,  notify  the  borrower  in  writing 
of  its  intention  to  resume  enforcement 
efforts  on  the  judgment  unless  the 
borrower  makies  payment  in  full  on  all 
outstanding  amounts. 

(C]  If  the  borrower  does  not  make 
payment  in  full  within  30  days  of  the 
date  the  agency  sends  the  notice 
described  in  thr  '^receding  paragraph, 
the  agency  shall,  within  30  days 
thereafter,  institute  civil  proceiedings  to 
enforce  the  remainder  of  die  judgment 

(x)  The  agency  may  discoutinae 
conducting  the  semi-annual  inquiries 
concerning  a  borrower's  means  required 
by  paragraphs  (bM4)  (viii)  and  (ix)  of  this 
section  only  in  accordance  with  write- 
off criteria  and  procedures  approved  by 
the  Secretary. 

(xi)  Not  withstanding  paragraphs 
(b)(4)  [viiHxl  the  agency  shaU  ffle  a 
civil  suit  agahist  the  borrower  for 
repajnnent  of  the  loan,  or  to  enforce  a 
judgment  obtained  thereon,  prior  to  the 
date  on  vi^ch  the  applicable  statute  of 
limitations  elapses  unless  the  agency — 

(A)  Determines,  and  documents  in  the 
borrower's  file,  that  the  cost  of  litigation 
would  exceed  the  likely  recovery  if 
litigation  were  commenced:  or 


(B)  Has  previously  written  off  the  debt 
in  accordance  with  write-off  criteria  and 
procedures  approved  by  the  Srcretary. 

(xii)  Not  later  than  10  days  after  its 
receipt  of  information  indicating  that  it 
does  not  know  the  borrower's  current 
address,  or  the  OOth  day  after  its 
payment  of  a  default  claim  on  a  loan, 
whichever  is  later,  the  agency  shall 
diligently  attempt  to  locate  the  borrower 
through  the  use  of  all  available  skip- 
tracing  techniques,  including,  but  not 
limited  to,  any  skip-tracing  assistance 
available  from  the  Internal  Revenue 
Service,  credit  bureaus,  and  State  motor 
vehicle  departments. 

(c)  Enforcement  requirements.  A 
guarantee  agency  shall  take  such 
measures,  and  estabUsh  such  controls, 
as  are  necessary  to  ensure  its  vigorous 
enforcement  of  all  Federal,  State,  and 
guarantee  agency  requirements 
applicable  to  its  loan  guarantee 
program,  including,  at  a  minimum,  the 
following: 

(1)  Conducting  comprehensive 
biennial  on-site  program  reviews  of  at 
least — 

(i)  Each  participating  lender  whose 
loan  volume  guaranteed  by  the  agency 
in  the  preceding  year — 

(A)  Equaled  or  exceeded  two  percent 
of  the  total  of  all  loans  guaranteed  in 
that  year  by  the  agency;  or 

(B)  Was  one  of  the  ten  largest  among 
lenders  whose  loans  were  guaranteed  in 
that  year  by  the  agency;  and 

(ii)  Each  participating  school  whose 
students  received,  or  benefitted  from, 
loans  guaranteed  by  the  agency  in  the 
preceding  year,  the  total  amount  of 
which — 

(A)  Equaled  or  exceeded  two  percent 
of  the  total  of  all  loans  guaranteed  in  the 
preceding  year  by  the  agency;  or 

(B)  Was  one  of  the  ten  largest  among 
schools  whose  students  received  or 
benefitted  fixim  loans  guaranteed  in  that 
year  by  the  agency. 

(2)  Seeking  prompt  repayment  of  all 
funds  found  in  those  reviews  to  have 
been  improperly  retained  by  the 
participants,  and  monitoring  the 
implementation  by  participants  of 
corrective  actions  required  by  the 
agency  as  a  result  of  those  reviews. 

(3)  Adopting  procedures  for 
identifying  fraudulent  loan  applications. 

(4)  Undertaking,  or  arranging  with 
State  or  local  law  enforcement  agencies 
for,  the  prompt  and  thorough 
investigation  of  all  allegations  and 
indications  of  criminal  or  other 
programmatic  misconduct  including 
violations  of  Federal  law  or  regulations, 
by  its  program  participants. 

(5)  Promptly  reporting  all  of  the 
allegations  and  indications  having  a 
substantial  basis  in  fact  and  the  scope. 


progress,  and  results  of  the  agency's 
investigatioDt  thereot  to  the  Secretary. 

(6)  Referring  appropriate  cases  to 
State  or  local  authorities  for  criminal 
prosecution  or  dvil  litigation. 

(7)  Coop««ting  widi  all  program 
reviews,  investigations,  cmd  audits 
conducted  by  the  Secretary  relating  to 
the  agency's  loan  guarantee  program. 
(AnthOTity:  20  U.S.a  1078, 1078-1. 1082. 1097) 

$6^11    DiwfMgwK«bylWKtarslntiM 
collection  of  guamito*  agency  loaiw. 

(a)  In  the  event  of  delinquency  on  a 
loan  guaranteed  by  a  guarantee  agency, 
the  lender  shall  engage  in  at  least  the 
collection  efforts  described  in 
paragraphs  (c}-{h)  of  this  section. 

(b)  For  purposes  of  this  section, 
delinquency  on  a  loan  begins  on  the  first 
day  after  the  due  date  of  the  first  missed 
payment  not  later  made,  or  30  days  after 
the  day  the  lender  discovers  that  the 
borrower  has  entered  the  repayment 
period,  whichever  is  later.  If  a  payment 
is  made  late,  the  first  day  of  delinquency 
is  the  day  after  the  due  date  of  the  next 
missed  payment  not  later  made. 

(c)  One — 30  days  delinquent:  During 
this  period,  the  lender  shall  send  at  least 
two  written  notices  or  collection  letters 
to  the  borrower  informing  the  borrower 
of  the  delinquency  and  urging  the 
borrower  to  make  payments  suffident  to 
eliminate  the  delinquency. 

(d)  Thirty-one— 60  days  delinquent 
Dimng  this  period,  the  lender  shall  make 
diligent  efforts  to  contact  the  borrower 
by  telephone.  IS  the  lender  is  unable, 
despite  those  efforts,  to  reach  the 
borrower  by  telephone,  the  lender  shall 
send  at  least  two  forceful  collection 
letters  to  the  borrower  urging  the 
borrower  to  cure  the  delinquency.  The 
letters  shall  also  warn  the  borrower 
that  if  the  delinquency  is  not  cured,  the 
lender  will  assign  the  loan  to  the 
guarantee  agency  which  in  turn  will 
report  the  default  to  a  credit  bureau, 
thereby  damaging  the  borrower's  credit 
rating,  and  may  bring  suit  against  the 
borrower  to  compel  repayment  of  the 
loan. 

(e)  Sixfy-one— 150  days  delinquent: 
During  each  thirty-day  period 
comprising  this  period,  the  lender  shall 
again  make  diligent  efforts  to  contact 
the  borrower  by  telephone.  During  each 
thirty-day  period,  if  the  lender  is  unable, 
despite  those  efforts,  to  reach  the 
borrower  by  telephone,  the  lender  shall 
send  at  least  one  more  collection  letter 
no  less  forceful  than  those  described  in 
paragraph  (d)  of  this  section. 

(f)  One  hundred  fifty-one — 180  days 
delinquent  During  this  period,  the 
lender  shall  send  a  final  demand  letter 
to  the  Irarrower,  tmless  the  borrower's 
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address  is  unknown,  requiring 
repayment  of  the  loan  in  full  and 
notifying  the  borrower  that  a  default 
will  be  reported  to  all  national  credit 
bureaus.  The  lender  shall  allow  the 
borrower  at  least  30  days  to  respond  to 
the  final  demand  letter  and  to  make 
payments  sufficient  to  bring  the  loan  out 
of  default  before  filing  a  default  claim 
on  the  loan  or  reporting  that  default  to  a 
credit  bureau. 

(g)  Within  10  days  of  its  receipt  of 
information  indicating  it  does  not  know 
the  borrower's  current  address,  the 
lender  shall  diligently  attempt  to  locate 
the  borrower,  through  the  use  of  normal 
commercial  skip-tracing  techniques. 
These  efforts  shall  include,  but  not  be 
limited  to,  contacting  the  endorser, 
relatives,  references,  and  any  other 
individuals  and  entities  identified  in  the 
borrower's  loan  file. 

(h)  If  the  agency  that  guaranteed  the 
loan  offers  preclaims  assistance,  the 
lender  ^all  request  that  assistance 
within  10  days  of  the  date  that 
assistance  is  first  available  fi-om  the 
agency. 

(Authority:  20  U.S.C.  1078, 1078-1. 1082. 1087- 

ir 

(Approved  by  0MB  under  control  number 
1840-0538) 

9682.412    Consequences  Of  the  faHure  Of  a 
bonowf  or  student  to  establish  sHgllXHty. 

(a)  The  lender  shall  immediately  send 
a  final  demand  letter  to  the  borrower,  as 
required  by  S  682.411(g).  when  it  learns 
that  the  borrower  or,  if  appUcable,  the 
student  on  whose  behalf  a  parent  has 
borrowed — 

(1)  Did  not  qualify  for  all  or  a  portion 
of  a  loan  made  under  this  part;  or 

(2)  Has  received  a  GSLP  loan  subject 
to  payment  of  Federal  interest  benefits 
as  provided  under  S  682.301,  but  is  in 
fact  ineligible  for  some  or  all  of  those 
interest  benefits. 

(b)  The  lender  shall  neither  bill  the 
Secretary  nor  be  entitled  to  interest 
benefits  on  a  loan  after  it  learns  that  one 
of  the  conditions  described  in  paragraph 
(a)  of  this  section  exists  with  respect  to 
the  loan. 

(c)  In  the  final  demand  letter, 
transmitted  under  paragraph  (a)  of  this 
section,  the  lender  shall  demand  that, 
within  30  days,  the  borrower  repay  in 
full  the  principal  amount  of  the  ineligible 
portion  of  the  loan,  accrued  interest 
thereon,  and  all  interest  benefits  paid  by 
the  Secretary  thereon. 

(d)  If  the  borrower  repays  the 
amounts  described  in  paragraph  (c)  of 
this  section  within  the  30-day  period,  the 
lender  shall,  on  its  next  quarterly 
interest  billing  submitted  under 

S  682.304,  refund  to  the  Secretary  the 
interest  benefits  repaid  by  the  borrower, 


and  all  other  interest  benefits  previously 
billed  to  the  Secretary  on  the  ineligible 
portion  of  the  loan. 

(e)  If  the  borrower  repays  to  the 
lender  the  principal  amount  of  the 
ineligible  portion  of  the  loan,  the  lender 
shall  treat  that  payment  as  a 
prepayment  on  the  loan. 

(f)  If  a  borrower  fails  to  comply  with 
the  terms  of  a  final  demand  letter 
described  in  paragraph  (a)  of  this 
section,  the  loan  ihall  be  considered  in 
default.  The  lender  shall,  on  its  next 
quarterly  interest  request  submitted 
under  §  682.304,  refund  the  interest  paid 
on  the  ineligible  portion  of  the  loan  by 
the  Secretary,  and  the  lender  shall  file  a 
default  claim  thereon  with  the  guarantee 
agency  for  the  entire  unpaid  balance  of 
principal  and  accrued  unpaid  interest 
within  the  time  specified  in 

S  682.406(a)(4). 

(Authority:  20  U.S.G  1077, 1078, 1078-2, 1082) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (c)  were  approved  by 
the  Onice  of  Management  and  Budget  under 
control  number  1840-0538] 

S  682.413    Remedial  actions. 

(a)  The  Secretary  requires  a  lender  to 
repay  interest  benefits  and  special 
allowance  on  a  loan  guaranteed  by  a 
guarantee  agency— 

(1)  For  any  period  beginning  on  the 
date  of  a  failure  by  the  lender,  with 
respect  to  the  loan,  to  comply  with  any 
of  the  requirements  set  forth  in 

S  682.406(a)(l)-(a)(5)  and  (a)(9); 

(2)  For  any  period  beginning  on  the 
date  of  the  lender's  failure,  with  respect 
to  the  loan,  to  meet  a  condition  of 
guarantee  coverage  established  by  the 
guarantee  agency,  to  the  date,  if  any.  on 
which  the  guarantee  agency  reinstated 
the  guarantee  coverage  pursuant  to 
policies  and  procedures  established  by 
the  agency; 

(3)  For  any  period  as  to  which  the 
lender,  with  respect  to  the  loan,  violates 
the  requirements  of  Subpart  C  of  this 
part;  and 

(4)  For  any  period  begiiming  on  the 
day  after  the  Secretary's  obligation  to 
pay  special  allowance  on  the  loan 
terminates  under  §  682.302(d]. 

(b)  The  Secretary  requires  a  guarantee 
agency  to  repay  reinsurance  payments 
on  a  loan — 

(1)  If  the  lender  or  the  agency  failed  to 
meet  the  requirements  of  9  682.406(a);  or 

(2)  If  the  agency  failed  to  exercise  due 
diligence  in  collection  of  the  loan  in 
accordance  with  procedures  established 
under  9  682.410(b)(4). 

(c)  In  addition  to  requiring  repayment 
of  reinsurance  payments  pursuant  to 
paragraph  (b)  of  ttiis  section,  the 
Secretary  may  take  one  or  more  of  the 
following  remedial  actions  against  a 


guarantee  agency  that  makes  an 
incomplete  or  incorrect  statement  in 
connection  with  any  agreement  entered 
into  tmder  this  part,  or  violates  any 
applicable  Federal  requirement: 

(1)  Require  the  repayment  by  the 
agency  of  payments  made  to  the  agency. 

(2)  Withhold  payments  to  the  agency. 

(3)  Limit  the  terms  and  conditions  of 
the  agency's  continued  participation  in 
the  GSLP  or  PLUS  Program. 

(4)  Suspend  or  terminate  agreements 
with  the  agency. 

(5)  Require  repayment  from  the 
agency  of  any  related  payments  which 
the  Secretary  has  become  obligated  to 
make  to  others. 

(d)  The  Secretary's  decision  to  require 
repayment  of  funds  by  a  lender  or 
agency,  to  withhold  funds  fit)m  an 
agency,  or  to  limit,  suspend,  or  terminate 
an  agency's  GSLP  or  PLUS  Program 
participation,  does  not  become  final 
until  the  Secretary  provides  the  lender 
or  agency  with  written  notice  of  the 
intended  action  and  on  opportunity  to 
be  heard  thereon.  However,  the 
Secretary  may  withhold  payments  from 
an  agency  or  suspend  an  agreement 
with  an  agency  prior  to  giving  notice 
and  an  opportunity  to  be  heard  if  the 
Secretary  finds  that  emergency  action 
necessary  to  prevent  substantial  harm  to 
Federal  interests. 

(e)  Notwithstanding  paragraphs  (a)- 
(d)  of  this  section,  the  Secretary  may 
waive  the  right  to  require  repayment  of 
funds  by  a  lender  or  agency  if.  in  the 
Secretary's  judgment  the  best  interests 
of  the  United  States  so  require. 

(f)  Once  final,  the  Secretary's  decision 
to  require  repayment  of  funds  or  to  take 
other  remedial  action  against  a  lender  or 
guarantee  agency  under  this  section  is 
conclusive  and  binding  on  the  lender  or 
agency.  (Note:  A  decision  by  the 
Secretary  under  this  section  is  subject  to 
judicial  review  under  5  U.S.C.  706  and  41 
U.S.C.  321-322.) 

(Authority;  20  U.S.C.  107B,  1078-1, 1078-2, 
1082, 1087-1, 1097) 

5682.414    Records,  fsyorts.  and 
Inspection  rsqulrsmsnia  for  guarantss 


(a)  Records.  (1)  A  guarantee  agency 
shall  keep  the  records  required  by  this 
section  and  such  other  records  as  are 
necessary  to  document  fully  the 
accuracy  of  reports  required  by  this 
subpart  and  the  right  of  the  agency  to 
receive  or  retain  payments  made  by  the 
Secretary  under  this  part. 

(2)  The  guarantee  agency  shall  retain 
records  for  each  loan  for  at  least  five 
years  after  the  loan  is  paid  in  full  or  has 
been  determined  to  be  uncoUectable  in 
accordance  with  the  agency's  write-off 
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procedures.  For  the  purposes  of  this 
section,  the  term  "paid  in  full"  includes 
loans  paid  by  the  Secretary  on  account 
of  the  borrower's  death  or  permanent 
and  total  disability,  or  discharge  of  the 
loan  in  bankruptcy. 

(3)(i)  The  guarantee  agency  shall 
require  a  participating  lender  to  keep 
complete  and  accurate  records  of  each 
loan  that  it  holds,  including  but  not 
limited  to  the  records  described  in 
paragraph  (a){3)(ii)  of  this  section.  The 
records  must  be  organized  in  such  a  way 
as  to  permit  ready  identification  of  the 
current  status  of  each  loan. 

(ii)  The  lender  shall  keep — 

(A)  The  loan  application; 

(B)  The  original  promissory  note, 
including  the  repayment  instruments, 
until  the  loan  is  fully  repaid,  after  which 
a  copy  is  required: 

(C)  The  repayment  schedule; 

(D)  A  record  of  each  disbursement  of 
loan  proceeds; 

(E)  Notices  of  changes  in  a  borrower's 
address  and  status  as  at  least  a  half- 
time  student; 

(F)  Evidence  of  the  borrower's 
eligibility  for  a  deferment; 

(G)  The  documents  required  for  the 
exercise  of  forbearance; 

(H)  Documentation  of  the  assignment 
of  the  loan; 

(I)  A  payment  history  showing  the 
date  and  amount  of  each  payment 
received  from  or  on  behalf  of  the 
borrower,  and  the  amount  of  each 
payment  which  was  attributed  to 
principal  and  to  interest; 

(J)  A  collection  history,  showing  the 
date  and  subject  of  each  communication 
between  the  lender  and  the  borrower  or 
endorser  relating  to  collection  of  a 
delinquent  loan,  each  communication 
between  the  lender  and  a  credit  btu^au 
regarding  the  loan,  each  effort  to  locate 
a  borrower  whose  address  was 
unknown  at  any  time  and  each  request 
by  the  lender  for  preclaims  assistance 
on  the  loan;  and 

(K)  Any  additional  records  that  are 
necessary  to  document  the  validity  of  a 
claim  against  the  guarantee  or  the 
accuracy  of  reports  submitted  under  this 
part. 

(iii)  A  lender  shall  retain  the  records 
required  for  each  loan  for  not  less  than 
five  years  following  the  date  the  loan  is 
repaid  in  full  by  the  borrower  or  the 
lender  is  reimbursed  on  a  claim. 
However,  in  particular  cases  the 
Secretary  or  the  guarantee  agency  may 
require  the  retention  of  reconls  beyond 
this  minimum  period. 

(4)(i)  A  guarantee  agency  or  lender 
may  store  the  records  specified  in 
paragraphs  (a)(3){ii)(CHK)  of  this 
section  on  microfilm  or  computer  format. 


(ii)  A  lender  or  guarantee  agency 
holding  a  promissory  note  shall  retain 
the  original  note  until  the  loan  is  paid  in 
full  or  assigned  to  the  Secretary.  When  a 
loan  is  paid  in  full  by  the  borrower,  the 
lender  or  guarantee  agency  shall  either 
return  the  original  note  to  the  borrower 
or  notify  the  borrower,  under  a 
procedure  that  is  alternatively 
acceptable  under  State  law,  that  the 
loan  is  paid  in  full,  and  retain  a  copy  for 
the  prescribed  period. 

(iii)  Either  the  lender  or  guarantee 
agency  shall  retain  the  original  loan 
application  or  a  copy. 

(b)  Reports.  A  guarantee  agency  shall 
submit  to  the  Secretary  the  following 
reports: 

(1)  A  report  concerning  the  status  of 
the  agency's  reserve  fund  and  the 
operation  of  the  agency's  loan  guarantee 
program,  at  such  time  and  in  the  manner 
that  the  Secretary  may  reasonably 
require.  The  Secretary  does  not  pay  the 
agency  amounts  that  are  dependent 
upon  data  contained  in  the  report  until  a 
complete  and  accurate  report  is 
received. 

(2)  Annually,  for  each  State  in  which 
it  operates,  a  report  of  the  total 
guaranteed  loan  volume,  default  volume, 
and  default  rate  for  each  of  the 
following  categories  of  originating 
lenders  on  all  loans  guaranteed  after 
December  31, 1980: 

(i)  Schools. 

(ii)  State  or  private  nonprofit  lenders. 

(iii)  Commercial  financial  institutions 
(banks,  savings  and  loan  associations, 
and  credit  unions). 

(iv)  All  other  types  of  lenders. 

(3)  For  a  guarantee  agency  with  a 
supplemental  reinsurance  agreement,  by 
July  1  of  each  year,  a  report  on — 

(i)  Its  eligibility  criteria  for  school 
lenders; 

(ii)  Its  procedures  for  the  Umitation, 
suspension,  and  termination  of  schools 
and  lenders; 

(iii)  A  list  of  all  schools  that  applied 
for  lender  eligibility  in  the  preceding  12 
months  and  a  summary  of  the  action 
taken  on  those  applications; 

(iv)  A  list  of  all  school  lenders 
participating  in  the  agency's  program; 

(v)  A  description  of  any  actions  taken 
in  the  preceding  12  months  to  limit, 
suspend,  or  terminate  the  participation 
of  a  school  or  lender  in  the  agency's 
program;  and 

(vi)  The  steps  the  agency  has  taken  to 
ensure  its  compliance  with  S  682.410(c) 
(2)-{6),  including  the  identity  of  any  law 
enforcement  agency  with  which  the 
agency  has  made  arrangements  for  that 
purpose. 

(4)  Any  other  information  concerning 
the  loan  insurance  program,  at  such 


frequency  as  determined  by  the 
Secretary. 

(c)  Inspection  requirements.  (1)  A 
guarantee  agency  shall  give  the 
Secretary  or  the  Secretary's  designee 
access  to  its  records  in  order  to  verify 
the  correctness  of  the  reports  described 
in  paragraph  (b)  of  this  section,  or  the 
right  of  the  agency  to  receive  or  retain 
payments  made  by  the  Secretary  under 
this  part. 

(2)  A  guarantee  agency  shall  require 
in  its  agreement  with  a  lender,  or  in  its 
published  rules  or  procedures,  that  the 
lender,  or  its  agent  give  the  Secretary  or 
the  Secretary's  designee  and  the 
guarantee  agency  access  to  the  lender's 
records  in  order  to  verify  the  accuracy 
of  the  information  provided  by  the 
lender  pursuant  to  S  682.401(b)  (12)  and 
(13),  and  the  right  of  the  lender  to 
receive  or  retain  payments  made  under 
this  part. 

(Authority:  20  U.S.C.  1078. 1078-1. 1078-2. 
1082, 1087-1) 

(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)[3)  and  (b){Z] 
were  approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840-0538) 

Subpart  E— Federal  Insured  Student 
Loan  Program  and  Federal  PLUS 
Program 

S  682.500    CireumstancM  undw  wttlcti 
loans  may  b*  guarantMd  by  ttw  Secretary. 

(a)  The  Secretary  may  guarantee  all — 

(1)  FISLP  and  Federal  PLUS  Program 
loans  made  by  lenders  located  in  a  State 
in  which  no  State  or  private  nonprofit 
guarantee  agency  has  in  effect  an 
agreement  with  the  Secretary  under 

§  682.401  to  serve  as  guarantor  in  that 
State; 

(2)  Federal  PLUS  Program  loans  made 
by  lenders  in  a  State  in  which  a  State  or 
private  nonprofit  guarantee  agency  has 
in  effect  an  agreement  with  the 
Secretary  under  §  682.401  but  does  not 
provide  a  loan  guarantee  program  for 
PLUS  borrowers;  and 

(3)  FISLP  loans  made  by  lenders 
located  in  a  State  in  which  a  guarantee 
agency  program  is  operating  but  is  not 
reasonably  accessible  to  students  who 
meet  the  agency's  residency 
requirements. 

(b)  The  Secretary  may  guarantee 
FISLP  loans  made  by  a  lender  located  in 
a  State  where  a  guarantee  agency 
operates  a  program  that  is  reasonably 
accessible  to  students  who  meet  the 
residency  requirements  of  that  program 
only  for — 

(1)  A  student  who  does  not  meet  the 
agency's  residency  requirements; 

(2)  A  lender  who  is  not  able  to  obtain 
a  guarantee  from  the  guarantee  agency 
for  at  least  80  percent  of  the  loans  the 
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lender  intends  to  make  over  a  IZ-month 
period  because  of  the  agency's 
residency  requirements; 

(3)  With  the  approval  of  the  guarantee 
agency,  •  student  who  has  previously 
received  from  the  same  lender  a  FISLP 
loan  that  has  not  been  repaid;  or 

(4)  All  students  at  a  school  located  in 
the  State,  if  the  Secretary  finds  that — 

(i)  No  single  guarantee  agency 
program  is  reasonably  accessible  to 
students  at  that  school,  as  compared  to 
students  at  other  schools  during  a 
comparable  period  of  time;  and 

(ii)  Guaranteeing  loans  made  in  the 
State  to  students  attending  that  school 
would  significantly  increase  the  access 
of  students  at  that  school  to  GSLP  loans. 
The  Secretary  may  guarantee  loans 
made  to  those  students  by  a  lender  in 
that  State  if— 

(A)  The  guarantee  agency  does  not 
recognize  the  school  as  being  eligible, 
but  the  school  is  eligible  under  the 
nSLP:or 

(B)  A  majority  of  the  persons  enrolled 
at  the  school  meet  the  conditions  of 
student  eligibility  for  FISLP  loans,  but 
are  not  recognized  as  eligible  under  the 
guarantee  agency  program. 

(c)  For  purposes  of  paragraph  (b)  of 
this  section,  a  lender  is  considered  to  be 
located  in  the  same  State  as  a  school  if 
the  lender — 

(1]  Has  a  relationship  with  the  school 
such  that  the  school  will  be  considered 
to  have  originated  loans  made  to 
students  at  that  school; 

(2)  Has  a  majority  of  its  voting  stock 
held  by  the  school;  or 

(3)  Has  common  ownership  or 
management  with  the  school  and  more 
than  50  percent  of  the  loans  made  by 
that  lender  are  made  to  students  at  that 
school. 

(d)  As  a  condition  for  guaranteeing 
loans  under  the  FISLf ,  the  Secretary 
may  require  the  lender  to  submit 
evidence  of  circumstances  that  would 
justify  loan  guarantees  under  the 
provisions  of  this  section. 

(e)  With  regard  to  a  school  lender 
which  has  entered  into  an  agreement 
with  the  Secretary  under  S  682.601,  the 
Secretary  denies  loan  guarantees  on  the 
basis  of  this  section  only  if  the  Secretary 
first  determines  that  all  eligible  students 
at  that  school  who  make  a  conscientious 
effort  to  obtain  a  loan  from  another 
lender  will  find  a  loan  to  be  reasonably 
available.  For  purposes  of  this 
paragraph,  the  determination  of  loan 
availability  is  based  on  studies  and 
surveys  which  the  Secretary  considers 
satisfactory. 

(Authority:  20  U.S.C.  1071, 1073, 1078-2. 1062) 


§  682.501    Extant  of  Federal  guarantee 
under  the  FISLP  and  ttM  Fectoral  PLUS 
Program. 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the 
Secretary's  guarantee  liability  on  any 
FISLP  loan  or  Federal  PLUS  Program 
loan  is  100  percent  of  the  unpaid 
principal  balance  and,  to  the  extent 
permitted  under  S  682.512,  accrued 
interest. 

(b)  Special  provwions  for  State 
lenders.  (1]  Except  as  described  in 
paragraph  (b](2]  of  this  section,  the 
Secretary's  guarantee  liability  is  less 
than  100  percent  uader  the  following 
conditions: 

(i)  When  the  total  of  default  claims 
under  the  FISLP  and  the  Federal  PLUS 
Program  paid  by  the  Secretary  to  a  State 
lender  during  any  fiscal  year  reaches 
five  percent  of  the  amount  of  the  FISLP 
and  Federal  PLUS  Program  loans  in 
repayment  at  the  end  of  the  preceding 
fiscal  year,  the  Secretary's  guarantee 
liability  on  a  claim  subsequently  paid 
during  that  fiscal  year  is  90  percent  of 
the  amount  of  the  unpaid  principal 
balance  plus  accrued  interest. 

(ii]  When  the  total  of  default  claims 
under  the  FISLP  and  the  Federal  PLUS 
Program  paid  by  the  Secretary  to  a  State 
lender  during  any  fiscal  year  reaches 
nine  percent  of  the  amount  of  the  FISLP 
and  Federal  PLUS  Program  loans  in 
repayment  at  the  end  of  the  preceding 
fiscal  year,  the  Secretary's  guarantee 
liability  on  a  claim  subsequently  paid 
during  that  fiscal  year  is  80  percent  of 
the  amount  of  the  unpaid  principal 
balance  plus  accrued  interest. 

(iii)  For  purposes  of  this  paragraph, 
the  total  default  claims  paid  by  the 
Secretary  during  any  fiscal  year  does 
not  include  paid  claims  filed  by  the 
lender  under  the  provisions  of 
S  682.208(d]  or  S  682.509. 

(2)  The  potentid  reduction  in 
guarantee  Hability  does  not  apply  to  a 
State  lender  during  the  first  Federal 
fiscal  year  of  its  operation  as  a  lender 
imder  either  the  FISLP  or  the  Federal 
PLUS  Program,  and  during  each  of  the 
four  succeeding  fiscal  years. 

(3)  For  the  piuposes  of  this  section, 
the  term  "amount  of  the  FISLP  and 
Federal  PLUS  Program  loans  in 
repayment"  means  the  original  principal 
amount  of  all  FISLP  and  Federal  PLUS 
Program  loans  guaranteed  by  the 
Secretary  less — 

(i)  The  original  principal  amount  of 
loans  on  which — 

(A)  Under  the  FISLP,  the  borrower  has 
not  yet  reached  the  repayment  period; 

(B)  Payment  in  full  has  been  made  by 
the  borrower;  or 

(C)  The  borrower  was  in  deferment 
status  at  the  time  repayment  of  principal 


was  scheduled  to  begin,  and  remains  in 
deferment  status;  and 

[ii]  The  amount  paid  fay  die  Secretary 
for  default  claims  on  loans,  exclusive  of 
paid  claims  filed  by  the  lender  under 
§  682.208(d)  or  §  682.500. 

[4]  For  the  purposes  of  this  paragraph, 
payments  by  the  Secretary  on  a  loan 
that  the  original  lender  assigned  to  a 
subsequent  holder  are  considered 
payments  made  to  the  original  lender. 

(5)  State  lenders  shall  consolidate 
FISLP  and  Federal  PLUS  Program  loans 
for  the  purpose  of  calcvlating  the 
amount  of  the  Secretary's  guarantee 
liability  imder  this  section. 

(Authority:  20  U.S.C.  1075, 1078-2, 1082) 

§682.502    TtM  application  to  IM  ■  lender. 

(a)  In  order  to  be  considered  for 
participation  in  the  FISLP  and  the 
Federal  PLUS  Program,  a  lender  must 
submit  an  application  to  the  Secretary. 

(b)  In  determining  whether  to  enter 
into  a  guarantee  contract  with  an 
applicant,  and.  if  so,  what  the  terms  of 
the  contract  will  be,  the  Secretary 
considers — 

(1]  Whether  the  applicant  meets  the 
definition  of  an  "eligible  lender"  in 
section  435(g)(1)  of  the  Act  and  the 
definition  of  "lender"  in  S  682.200; 

(2)  Whether  the  applicant  is  capable 
of  complying  with  the  regulations  in  this 
part  as  they  apply  to  lenders; 

(3)  Whether  the  applicant  is  capable 
of  implementing  adequate  procedures 
for  making,  servicing,  and  collecting 
loans; 

(4)  Whether  the  applicant  has  had 
prior  experience  with  •  similar  Federal, 
State,  or  private  nonprofit  student  loan 
program,  and  the  amount  and 
percentage  of  loans  that  are  currently 
delinquent  or  in  default  under  that 
program; 

(5)  The  financial  resources  of  the 
applicant;  and 

(6)  In  the  case  of  a  school  that  is 
seeking  approval  as  a  lender,  its 
accreditation  status  (Mrith  the  preferred 
condition  being  accredited). 

(c)  The  Secretary  may  require  an 
applicant  to  submit  sufficient  materials 
with  its  application  so  that  the  Secretary 
may  fairly  evaluate  it  in  accordance 
with  the  criteria  in  this  section. 

(d)  Denial  of  participation:  (1)  If  the 
Secretary  decides  not  to  approve  the 
application  for  an  insurance  contract 
the  reason  for  the  decision  is  included  in 
the  Secretary's  response. 

(2)  The  Secretary  pnvides  an 
opportunity  for  the  leader  to  meet  with  a 
designated  Departmeat  official  if  the 
lender  wishes  to  appeal  the  Secretary's 
decision. 
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(3)  However,  the  Secretary  need  not 
explain  the  reasons  for  the  denial,  or 
grant  the  lender  an  opportunity  to 
appeal,  if  the  lender  submits  its 
application  within  6  months  of  a 
previous  denial. 

(Authority:  20  U.S.C.  1078-2, 1079, 1082) 

§682.503    The  guarantee  contract 

(a)(1)  To  participate  in  the  FISLP  and 
Federal  PLUS  Program,  a  lender  must 
hold  a  guarantee  contract  with  the 
Secretary.  No  loan  is  guaranteed  luiless 
it  is  covered  by  such  an  agreement. 

(2)  In  general,  under  a  guarantee 
contract,  the  lender  agrees  to  comply 
with  all  laws,  regulations,  and  other 
requirements  applicable  to  its 
participation  as  a  lender  in  the  FISLP 
and  the  Federal  PLUS  Program.  In  retiun 
the  Secretary  agrees  to  guarantee  each 
eligible  FISLP  and  Federal  PLUS 
Program  loan  held  by  the  lender  against 
the  borrower's  default,  death,  total  and 
permanent  disability,  or  bankruptcy. 

(3)  The  Secretary  may  include  in  a 
contract  a  limit  on  the  duration  of  the 
contract  and  the  niunber  or  amount  of 
nSLP  or  Federal  PLUS  Program  loans 
the  lender  may  make  or  hold. 

(b)(1)  Except  as  otherwise  approved 
by  the  Secretary,  a  guarantee  contract 
with  a  school  lender  limits  the  FISLP 
and  Federal  PLUS  Program  loans  made 
by  that  school  lender  that  will  be 
covered  by  the  Federal  guarantee  to 
those  loans  made  to  students,  or  to 
parents  borrowing  on  behalf  of  students, 
who  are — 

(i)  In  attendance  at  that  school; 

(ii)  In  attendance  at  other  schools 
under  the  same  ownership  as  that 
school;  or 

(iii)  Employees  or  dependents  of 
employees,  or  whose  parents  are 
employees,  of  that  school  lender  or  other 
schools  under  the  same  ownership, 
under  circumstances  the  Secretary 
considers  appropriate  for  loan 
guarantees. 

(2)  A  limit  imposed  under  paragraph 
(b)(1)  of  this  section  on  a  school  lender 
that  makes  loans  to  students,  or  to 
parents  of  students,  in  attendance  at 
other  schools  under  the  same 
ownership,  or  to  employees,  or  to 
dependents  or  parents  of  employees  of 
those  other  schools,  may  be  imposed  on 
a  school-by-school  basis. 
(Authority:  20  U.S.C.  1078-2. 1079. 1082} 

S  682.504    Issuance  Of  Federal  loan 
guarantees. 

(a)  A  lender  having  a  guarantee 
contract  shall  submit  an  application  to 
the  Secretary  for  a  Federal  loan 
guarantee  on  each  intended  loan  that 
the  lender  determines  to  be  eligible  for  a 
guarantee.  The  application  must  be  on  a 


form  prescribed  by  the  Secretary.  The 
Secretary  notifies  the  lender  whether  the 
loan  can  be  guaranteed  and  the  amount 
of  the  guarantee.  No  disbursement  on  a 
loan  made  prior  to  the  Secretary's 
approval  of  that  loan  is  covered  by  the 
guarantee. 

(b)  The  Secretary  issues  a  guarantee 
on  a  FISLP  or  Federal  PLUS  Program 
loan  in  reliance  on  the  implied 
representations  of  the  lender  that  all 
requirements  for  the  initial  eligibility  of 
the  loan  for  guarantee  coverage  have 
been  met.  As  described  in  S  682.513,  the 
continuance  of  the  guarantee  is 
conditioned  upon  compliance  by  all 
holders  of  the  loan  with  the  regulations 
in  this  part.  The  delegation  of  functions 
to  a  servicing  agency  or  another  party 
does  not  relieve  the  lender  of  its 
responsibiUties  in  the  making,  servicing, 
and  collecting  of  a  FISLP  or  Federal 
PLUS  Program  loan. 

(Authority:  20  U.S.C.  1078-2. 1079. 1082) 

S  682.505    Insurance  premium. 

(a)  General.  The  Secretary  charges  the 
lender  an  insurance  premium  for  each 
loan  that  is  guaranteed. 

(b)  Rate.  "The  rate  of  the  insurance 
premium  is  one-fourth  of  one  percent  per 
year  of  the  loan  principal,  excluding 
interest  or  other  charges  that  may  have 
been  added  to  the  principal. 

(c)  FISLP  loans — insurance  premium 
calculation.  (1)  The  insxu-ance  premium 
for  FISLP  loans  is  calculated  by — 

(i)  Counting  the  number  of  months 
beginning  wifii  the  month  following  the 
month  in  which  each  disbursement  on 
the  loan  is  to  be  made  and  ending  12 
months  after  the  borrower's  anticipated 
graduation  from  the  school  for 
attendance  at  which  the  loan  is  sought; 

(ii)  Dividing  one-fourth  of  one  percent 
of  the  principal  amount  of  the  loan  by 
12;  and 

(iii)  Multiplying  the  result  obtained  in 
paragraph  (c)(l)(i)  of  this  section  by  that 
obtained  in  paragraph  (c)(l)(ii)  of  this 
section. 

(2)  In  cases  where  the  lender 
disburses  the  loan  in  multiple 
installments,  the  insurance  premium  is 
calculated  for  each  disbursement  from 
the  month  following  the  month  that  the 
disbursement  is  made. 

(d)  PLUS  loans — insurance  premium 
calculation.  The  insurance  premium  for 
a  Federal  PLUS  Program  loan  is 
calculated  by — 

(1)  Using  the  actual  repayment  period 
as  a  base; 

(2)  Amortizing  the  loan  in  monthly 
installments  over  the  repayment  period; 

(3)  Determining  one-fourth  of  one 
percent  of  each  monthly  declining 
principal  balance;  and 


(4)  Totalling  the  monthly  amounts 
derived  in  paragraph  (d)(3)  of  this 
section. 

(e)  Collection  from  lenders.  (1)  The 
Secretary  may  bill  the  lender  for  the 
insurance  premium  or  may  require  the 
lender  to  pay  the  insurance  premium  to 
the  Secretary  at  the  time  of 
disbiu^ement  of  the  loan.  At  the 
Secretary's  discretion,  the  Secretary 
may  alternatively  collect  the  insurance 
premium  by  offsetting  it  against 
amounts  payable  by  the  Secretary  to  the 
lender. 

(2)  The  Secretary's  guarantee  on  a 
loan  ceases  to  be  effective  when  the 
lender  fails  to  pay  the  insiu'ance 
premium  within  60  days  of  the  date 
payment  is  due.  The  Secretary  may. 
however,  excuse  late  payment  of  an 
insurance  premium,  and  reinstate  the 
guarantee  coverage  on  a  loan,  if  the 
Secretary  is  satisfied  that — 

(i)  The  loan  is  not  in  default  and  the 
borrower  is  not  delinquent  in  making 
installment  payments;  or 

(ii)  The  loan  is  in  default,  or  the 
borrower  is  delinquent  under 
circumstances  where  the  borrower  has 
entered  the  repayment  period  without 
the  lender's  knowledge. 

(f)  Collection  from  borrowers.  The 
lender  may  pass  along  the  cost  of  the 
insurance  premium  to  the  borrower.  If  it 
does  so.  the  insurance  premium  must  be 
deducted  from  each  disbursement  of  the 
loan  in  an  amount  proportionate  to  that 
disbiuvement's  contribution  to  the 
premium  amount 

(g)  Refund  provisions.  The  insurance 
premium  is  not  refundable  by  the 
Secretary,  and  need  not  be  refunded  by 
the  lender  to  the  borrower,  even  if  the 
borrower  prepays,  defaults,  dies, 
becomes  totally  and  permanently 
disabled,  or  files  a  petition  in 
bankruptcy. 

(Authority:  20  U.S.C.  1077. 1078-2. 1079. 1082) 

S  682.506    Limitations  on  maximum  loan 
amounts. 

The  Secretary  does  not  guarantee  a 
FISLP  or  Federal  PLUS  Program  loan  in 
an  amount  that  would — 

(e)  Result  in  an  annual  loan  amount  in 
excess  of  the  student's  estimated  cost  of 
attendance  for  the  academic  period  for 
which  the  loan  is  intended  less  the 
estimated  financial  assistance  awarded 
for  that  period;  or 

(b)  Result  in  an  annual  or  aggregate 
loan  amount  in  excess  of  the  permissible 
annual  and  aggregate  loan  limits 
described  in  S  682.204. 

(Authority:  20  U.S.C.  1075, 1078, 1078-2, 1082. 
1089) 
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(a)  General.  (1)  A  lender  shall 
exerciM  d«e  dikgence  in  the  collection 
of  a  lean  with  reelect  to  botha 
boiroiwer  and  an  endorser.  In  order  to 
exerciae  due  diligence,  a  lender  shall 
implement  the  procedures  described  in 
this  section  when  a  borrower  fails  to 
make  an  installment  payment  when  due. 

(2)  tf  two  boRowers  are  liable  for 
repayment  of  a  Federal  PLUS  Program 
loan  as  co-makers,  die  lender  shalU 
follow  diese  procedures  with  respect  to 
both  borrowers. 

(3]  For  purposes  of  this  section,  the 
borrower's  delinquency  begins  on  die 
day  after  the  due  date  of  an  installment 
payment  not  paid  when  due,  except  that 
if  the  borrower  entered  the  repayment 
period  without  the  lender's  kirawledge, 
the  detinqoency  beghu  30  days  after  the 
day  the  lender  discovers  that  the 
borrower  has  entered  the  repayment 
period. 

(b)  Initial  delinquency.  When  a 
borrower  is  delinquent  in  making  a 
payment,  the  lender  shall  remind  the 
borrower  within  15  working  days  of  the 
date  the  payment  was  due  by  mecuu  of 
a  letter,  notice,  telephone  caU,  or 
personal  contact.  If  payments  do  not 
begin  or  resume,  the  lender  shall 
attempt  to  contact  the  borrower  at  least 
six  more  times  at  regular  intervals 
during  the  remainder  of  the  six-month 
period  diat  started  on  die  due  date  of 
the  delinquent  payment 

(c)  Skip-tracing  assistance.  (1) 
Whenever  a  lender  does  not  know  the 
borrower's  current  address,  the  lender 
shall  pcompdy  attempt  to  hicate  the 
borrower  throu^  normal  commercial 
collection  techniques,  including 
contacting  all  individuals  and  entities 
named  in  die  borrower's  loan 
application.  If  these  efforts  are 
unsuccessful  the  lender  shall  prompdy 
attempt  to  learn  the  borrower's  current 
address  through  use  of  the  Department 
of  Education's  skip-tracing  assistance. 

(2)  If  the  lender  does  not  know  the 
borrower's  address  when  a  borrower  is 
first  delinquent  in  nmking  a  payment, 
but  subsequenUy  obtains  the  borrower's 
address  prior  to  the  date  on  whidi  the 
loan  goes  into  default,  the  lender  shall 
attempt  to  contact  the  borrower  in 
accordance  with  paragraph  (b)  of  this 
section,  with  the  first  contact  occurring 
within  15  days  of  the  date  the  lender 
obtained  knowledge  of  the  borrower's 
address,  and  shall  attempt  to  contact  the 
borrower  at  least  once  during  each 
succeeding  30-day  period  until  default 

(d)  Prectaims  assistance.  When  die 
borrower  is  60  days  detinqoent  in 
making  a  payment  the  lender  shall 
request  preclaims  assistance  from  the 


Department  of  Education.  This  proclaim 
assistance  consists  of  sending  a  series 
of  letters  to  the  transwer,  urging  the 
borrower  to  contact  the  lender  and 
begin  or  resume  payments. 

(e)  Final  demand  letter.  A  lender  shall 
send  a  final  demand  letter  to  the 
borrower  at  least  30  days  before  the 

4ender  files  a  defaidt  claim.  The  lender 
shall  allow  the  borrower  at  least  30  days 
to  respond  to  the  final  demand  letter. 
However,  a  lender  need  not  send  a  final 
demand  letter  to  a  borrower  whose 
address  is  unknowa 

(f)  Litigation.  (1)  If  a  loan  is  in  default 
and  the  lender  deteamines  that  the 
borrower  or  an  endorser  has  the  ability 
to  repay  the  loan,  the  lender  may  bring 
suit  against  the  borrower  or  the 
endorser  to  recover  the  amount  of  the 
unpaid  principal  and  interest  together 
with  reasonable  attorneys'  fees. 

(2)  Prior  to  bringing  suit  the  lender 
shall— 

(i)  Obtain  the  Secretary's  approval; 
and 

(ii)  Notify  the  borrower  or  endorser  in 
writing  that  it  has  received  the 
Secretary's  approval  to  bring  suit  on  the 
loan,  and  that  unless  the  borrower  or 
endorser  makes  parents  sufficient  to 
bring  the  account  out  of  default  the 
lender  will  seek  a  jiid^nent  under  which 
the  borrower  or  endorser  will  be  liable 
for  payment  of  reasonable  attorneys' 
fees  and  court  costs  in  addition  to  the 
unpaid  principal  and  interest  on  the 
loan.  The  lender  shall  mail  the  notice  to 
the  borrower  or  endorser  by  certified 
mail,  return  receipt  requested. 

(3)  The  lender  may  bring  suit  if  the 
borrower  or  endorser  does  not  make 
payments  sufficient  to  bring  die  account 
out  of  default  within  10  days  following 
the  date  of  delivery  of  the  notice 
described  in  paragraph  (f)(2)(ii)  of  this 
section  to  the  borrower  or  endorser 
indicated  on  the  receipt 

(4)  A  lender  may  first  apply  the 
proceeds  of  any  judgment  against  its 
reasonable  attomeye'  fees  and  court 
costs,  whether  or  not  the  judgment 
provides  for  these  fees  and  costs. 

{Authority:  20  U.S.C.  1078-2. 1079, 1080. 1081. 
1082. 1085) 

(Approved  by  OMB  under  control  number 
1840-0538)  1 

9682.508    AaaigmiMfrtofalom. 

(a)  General.  A  nSLP  or  Federal  PLUS 
Program  note  may  not  be  assigned 
except  to  another  eligible  lender,  bi  this 
section,  "seller"  means  any  kind  of 
assignor,  "buyer"  means  any  kind  of 
assignee,  and  "assignment"  means  any 
kind  of  transfer,  induding  assignment  as 
security. 

(b)  Procedure.  (1)  A  note  assigned 
from  one  lender  to  another  must  be 


made  subject  to  a  blanket  endorsement 
together  with  other  notes  being  assigned 
or  must  individually  bear  effective 
words  of  assignment  Either  die  blanket 
endorsement  or  the  note  must  be  signed 
and  dated  by  an  authorized  official  of 
the  seller.  , 

(2)  The  buyer  shall— 
(i)  Notify  the  Secretary  of  the 
assignment  if  the  right  to  receive  special 
allowance  has  been  assigned:  and 

(ii)  Ensure  that  the  borrower  is 
notified  prompdy  if  the  assignment 
results  in  the  borrower  being  required  to 
make  installment  payments,  or  to  direct 
other  matters  connected  with  the  loan, 
to  a  party  other  than  the  party  with 
whom  the  borrower  dealt  before  the 
assignment  The  buyer  riiall  include  in 
the  notice  to  the  borrowier  a  clear 
statement  of  all  the  borsower's  rights 
and  responsibilities  wdiidi  arise  from  the 
assignment  of  the  loan,  including  a 
statement  regarding  the  consequences  of 
making  payments  to  the  seller  or  any 
prior  holder  of  die  loan,  subsequent  to 
receipt  of  the  notice. 

(c)  Risks  assumed  by  the  buyer.  (1) 
General  rules:  Upon  acquiring  a  note,  a 
new  holder  assumes  responsibility  for 
the  consequences  of  any  previous 
violation  of  applicable  statutes  or 
regulations  or  the  terms  of  the  note. 
Neither  a  FISLP  note  nor  a  Federal  PLUS 
Program  note  is  a  negotiable  instrument 
and  a  subsequent  holder  of  such  a  note 
is  not  a  holder  in  due  course.  If  the 
borrower  has  a  valid  legal  defense  that 
could  be  asserted  against  the  original 
holder,  the  borrower  can  also  assert  the 
defense  against  the  new  holder.  If  the 
new  holder  files  a  default  claim  on  a 
loan,  the  Secretary  denies  the  default 
claim  if  there  was  a  legal  defect 
affecting  the  initial  validity  or  guarantee 
eligibility  of  the  loan  and  to  the  extent  of 
the  borrower's  legal  defenses.  When  a 
new  holder  files  a  claim  on  a  loan,  it 
shall  provide  the  Secretary  widi  the 
same  documentation  that  would  be 
required  of  the  original  lender. 

(2)  Sftecial  additional  rules  tea 
assignment  of  loans  made  or  originated 
by  a  schooL  The  buyer  of  a  loan  is  not 
entitied  to  rely  on  statements  made  by  a 
school  that  made  or  originated  that  loan. 
In  addition,  the  Secretaiy  considers  any 
unpaid  tuition  refund  that  was  due  to 
the  student  under  S  682.606,  before  the 
first  assignment  of  a  loan  that  was  made 
or  originated  by  a  school,  as  having 
been  paid  to  the  subsequent  holder  on 
the  borrower's  behalf. 

(d)  The  Secretary's  approval.  The 
approval  of  the  Secretaiy  is  required 
prior  to  the  assignment  of  a  note  to  an 
eligible  lender  that  has  aot  entered  into 
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a  contract  of  insurance  with  the 
Secretary  under  S  682.503. 

(e)  Trustee  responsibility.  A  lender  to 
whom  a  loan  is  assigned  in  its  capacity 
as  a  trustee  assumes  responsibility  for 
complying  with  all  applicable  statutory 
and  regulatory  requirements  imposed  on 
any  other  holder  of  a  loan. 

(f)  Warranty.  [1]  Nothing  in  this 
section  precludes  the  buyer  of  a  loan 
from  obtaining  a  warranty  from  the 
seller  covering  certain  future  reductions 
by  the  Secretary  in  conqiuting  the 
amount  of  guaranteed  loss,  if  any,  on  a 
claim  filed  on  the  loan. 

(2)  The  warranty  may  only  cover 
reductions  which  are  attributable  to  an 
act  or  failure  to  act  of  the  seller  or  other 
previous  holder. 

(3}  The  warranty  may  not  cover 
matters  the  buyer  is  responsible  for 
under  the  regulations  in  this  part 
(Authority:  20  U.S.C.  1078-2, 1079,  lOBa  10B2] 
(Reporting  and  recordkeeping  requirementa 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Bud^t  under 
control  number  1840-053a] 

§6<Z509   Special condmons for fHng a 
dabn. 

(a)  A  lender  shall  cease  collection 
activity  on  a  loan  and  file  a  claim  with 
the  Secretary  widiin  the  time  specified 
in  S  682.511(e)(3).  when— 

(1)  The  lender  learns  that  the  school, 
in  which  the  student  on  whose  behalf 
the  loan  was  made  was  enrolled, 
terminated  its  teaching  activities 
involving  that  student  during  the 
academic  period  covered  by  the  loan;  or 

(2)  The  Secretary  directs  that  the 
claim  be  filed. 

(b)  A  lender  may  not,  as  a  result  of  a 
claim  filed  with  the  Secretary  under  diis 
section,  make  a  report  to  any  credit 
bureau  or  other  thW  party  concerning 
the  borrower's  failure  to  repay  the  loan. 
(Authority:  20  U.S.C.  1078-2. 108a  1082) 
§68^510    DMwmination  of  Itw 


VtOr 

bankruptcy. 

(a)  The  procedures  in  f  682.402  (a)-(d) 
for  determining  whether  a  borrower  has 
died,  become  totally  and  pennanendy 
disabled,  or  filed  a  bankruptcy  petition, 
apply  to  the  FISLP  and  Federal  PLUS 
I^'ogram. 

(b)  References  to  the  "guarantee 
agency"  in  8  682.402  (b)(2)  and  {d)(4) 
mean  the  Secretary. 

(Authority:  20  U.S.C  1078-2. 1082. 1087) 

9682.511    ProcMlurasforfllinaaciaiin. 

(a)  Filing  a  claim  application.  (1)  A 
lender  may  file  a  claim  against  the 
Secretary's  guarantee  on  a  FISLP  or 
Federal  PLUS  Program  loan  for  any  of 
the  following  reasons: 


(i)  The  loan  Is  in  default,  as  defined  in 
fi682.20a 

(ii)  Any  of  the  conditions  exist  for 
filing  a  claim  «vithout  collection  efforts, 
as  set  forth  in  S  682.20e(d)  or  1 662.508. 

(iii)  Tlie  borrower  has  died,  become 
totally  and  permanently  disabled,  or 
filed  a  bankruptcy  petition,  as 
determined  by  the  lender  in  accordance 
with  S  682.510. 

(2)  If  a  PLUS  Program  loan  was 
obtained  by  two  eligible  parents  as  co- 
makers, the  reason  for  filing  a  claim 
thereon  must  hold  true  for  both  parents. 

(3)  A  lender  may  file  a  claim  against 
the  Secretary's  guarantee  only  on  a  form 
provided  by  the  Secretary.  The  lender 
must  attach  to  the  claim  all  documents 
required  by  the  Secretary.  If  the  lender 
fails  to  do  so,  the  Secretary  denies  die 
claim. 

(b)  Documentation  required  for 
claims.  (1)  The  Secretary  requires  a 
lender  to  submit  the  following 
documentation  with  all  claims: 

(i)  The  original  promissory  note. 

(ii)  Hie  loan  application. 

(iii)  The  repayment  instrument,  in  the 
case  of  a  FISLP  loan. 

(iv)  A  payment  history,  as  described 
in  9  882.414(a)(3)(ii)(I).  if  any  payments 
have  been  made. 

(v)  A  collection  history,  as  described 
in  S  682.414(a)(3)(ii)(J). 

(vi)  A  copy  of  ttie  final  demand  letter, 
if  required  by  %  682.507(e). 

(vii)  The  original  or  a  copy  of  all 
correspondence  addressed  to,  bom,  or 
on  behalf  of  ttie  borrower  that  is 
relevant  to  the  loan,  whether  that 
correspondence  involved  the  original 
lender,  a  subsequent  holder,  or  a 
servicing  agent 

(viii)  If  applicable,  evidence  of  tfie 
lender's  requests  to  the  Department  of 
Education  for  skip-tradng  assistance 
under  8  682.S07(c),  and  for  predaims 
assistance  under  6  662.S07(d). 

(ix)  Any  addititnial  documentation 
that  the  Secretary  deems  relevant  to  a 
claim. 

(2)  Tlie  documentation  requirements 
for  death,  total  and  pemument 
disability,  or  bankruptcy  claims  in 
8  682.402(e)(1)  apply  to  the  FISLP  and 
the  Fedenal  PLUS  Program.  References 
to  the  "guarantee  agency"  in 
8  682.402(e)(1)  mean  the  Secretary. 

(c)  Assignment  of  note.  The 
Secretary's  payment  of  a  dahn  is 
contingent  iqion  receipt  fitim  the  lender 
of  an  assignment  to  the  United  SUtes  of 
America  of  all  rights,  title,  and  interest 
of  the  lender  in  the  note  underlying  the 
claim.  The  lender  shall  also  agree  to 
reimburse  the  Secretary  for  any 
overpayments  of  interest  benefits  or 
special  allowance  that  the  Secretary 
may  have  made  respecting  the  loan. 


(d)  Bankruptcy  subteguent  to  default 
If  the  lender  files  a  defaolt  claim  on  a 
loan  and  sobeeqnendy  receives  a  notice 
of  the  first  meeting  of  crediton  in  the 
proceeding  of  the  borrower  in 
bankruptcy,  the  lender  ahall  pgqmptly 
forward  that  notice  to  the  Department  of 
EdocatiorL  Under  these  drcomstanoes 
the  lender  shall  not  file  a  proof  of  claim 
widi  die  bankruptcy  coort 

(e)  Claim  filing  deadlines.  To  obtain 
payment  of  a  daim,  a  lender  shall 
comply  with  die  ftdlowing  deadlines: 

(1)  Default  claims.  Unless  die  lender 
has  already  filed  suit  against  the 
borrower  in  accordance  with 

8  682.507(f),  it  shaU  file  a  default  daim 
on  a  loan  with  die  Secretary  within  00 
days  after  default  For  a  d^m  filed 
pursuant  to  8  682.206.  the  lender  shall 
file  a  claim  within  00  days  fcdlowing 
transmission  of  the  final  Atmynd  letter 
sent  pursuant  to  8  682.412(d),  if  the 
borrower  failed  to  comply  widi  the 
terms  thereof  within  30  diays  of  sudi 
transmissioiL 

(2)  Death,  total  and  permanent 
disability,  or  bankruptcy  claims.  The 
claim  filLrig  deadhnes  in  9  662.4Q2(eM2) 
apply  to  die  FISLP  and  die  Federal  PLUS 
Program.  References  to  the  "guarantee 
agency"  in  9  662.402(e)(2)  mean  the 
Secretary. 

(3)  Special  condition  clainw.  In  the 
case  of  a  spedal  condition  daim  filed 
pursuant  to  8  682.509,  the  lender  shall 
file  a  daim  with  the  Secretary  within  90 
days  of  the  date  die  lender  determines 
that  the  conditions  set  for^  in 

8  682.S0e(a)(l)  exist  or  die  date  die 
Secretary  directs  that  the  daim  be  filed 
pursuant  to  9  682.509(a)(2). 

(Authority:  20  U.&C.  1078^  108a  1082. 1087); 
(Approved  by  OMB  under  control  numlier 
1840-0538] 


8682.512 

onat 


Detannlnatton  of  amount  of  toes 


(a)  Default  claims. — (1)  Amount  of 
loss.  The  amount  of  loss  to  be  paid  on  a 
default  daim  depends  upon  the  date  the 
Secretary  received  the  application  for  a 
guarantee  commitment  on  the  loan.  If 
the  application  was  received — 

(i)  Prior  to  )uly  1. 1972.  or  from  August 
19, 1972  through  February  28, 1973,  the 
amount  of  loss  to  be  paid  on  a  valid 
claim  is  equal  to  the  unpaid  balance  of 
the  original  principal  loan  amount 
disbursed;  or 

(ii)  From  July  1  throu^  August  18, 
1972.  or  after  February  28. 1973,  die 
amount  of  the  loss  to  be  paid  on  a  valid 
daim  is  equal  to  the  unpaid  balance  of 
the  principal  and  interest  in  accordance 
with  paragraph  (a)(2)  of  this  section.  Hie 
unpaid  prindpal  amount  of  the  loan  may 
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include  capitalized  interest  to  the  extent 
authorized  by  §  682.202. 

(2)  Payment  of  interest  If  the 
guarantee  coven  unpaid  interest,  the 
payment  of  a  valid  daim  covers  the 
unpaid  interest  that  accrues  during  the 
foUowing  periods: 

(i)  During  the  period  before  the  claim 
is  filed,  not  to  exceed  the  period 
provided  for  in  {  6a2.511(e)  for  filing  the 
claim. 

(ii]  Inuring  a  period  not  to  exceed  30 
days  following  the  return  of  the  claim  to 
the  lender  by  the  Secretary  for 
additional  documentation  necessary  for 
the  claim  to  be  approved  by  the 
Secretary. 

(iii)  During  the  period,  after  the  claim 
is  filed,  which  is  required  by  the 
Secretary  to  approve  the  claim  and  to 
authorize  payment. 

(b)  Death,  total  and  permanent 
disability  or  bankruptcy  claims.  (1)  In 
the  case  of  a  death  or  (Usability  claim, 
the  amount  of  loss  to  be  paid  on  a  vaUd 
claim — 

(i)  Is  equal  to  the  unpaid  balance  of 
the  original  principal  loan  amoimt 
disbursed,  if  the  loan  was  disbursed 
prior  to  December  15, 1968;  or 

(ii)  Is  calculated  in  accordance  with 
§  682.402  (f)(2)  and  (f)(3)  if  the  loan  was 
disbursed  after  December  14, 1968. 

(2)  In  the  case  of  a  bankruptcy  claim, 
the  amount  of  loss  is  calculated  in 
accordance  with  \  682.402  (f)(2)  and 
(0(3). 

(3)  In  9  882.402(f)(3)  the  "guarantee 
agency"  means  the  Secretary. 

(c)  Special  rules  for  a  loan  acquired 
by  assignment  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  if  a 
claim  is  filed  by  a  lender  that  obtained  a 
loan  by  assignment,  that  lender  is  not 
entitled  to  any  payment  under  this 
section  greater  than  that  to  which  a 
previous  holder  would  have  been 
entitled.  For  example,  the  Secretary 
deducts  from  the  claim  any  amounts 
that  cue  attributable  to  payments  made 
by  the  borrower  to  a  prior  holder  of  the 
loan  before  the  borrower  received 
proper  notice  of  the  assignment  of  the 
loan. 

(d)  Special  rules  for  loans  made  by  a 
school  lender.  (1)  If  the  loan  for  which  a 
claim  is  filed  was  made  by  a  school  and 
the  claim  is  filed  by  the  school,  the 
Secretary  deducts  firom  the  claim— 

(i)  An  amount  equal  to  any  unpaid 
refund  that  the  school  owes  the  student 
to  whom  or  on  whose  behalf  the  loan 
was  made  under  %  682.606;  or 

(ii)  An  amount  which  bears  the  same 
ratio  to  the  total  amount  of  the  claim  as 
the  amount  of  educational  services  that 
the  student  was  unable  to  complete, 
because  the  school  terminated  its 
teaching  activities  during  the  period  for 


which  the  loan  was  obtained,  bears  to 
the  total  educational  services  which  the 
student  would  have  received,  during  the 
period  for  which  the  loan  was  obtained, 
had  the  school  not  terminated  its 
teaching  activity. 

(2)  If  the  loan  for  which  a  claim  is 
filed  was  originally  made  by  a  school, 
but  the  claim  is  filed  by  another  lender 
that  obtained  the  note  by  assignment, 
the  Secretary  deducts  from  the  claim  the 
amount  determined — 

(i)  Under  paragraph  (d)(l)(i)  of  this 
section  that  was  due  the  student  prior  to 
the  assignment  of  the  loan;  or 

(ii)  Under  paragraph  (d)(l}(ii)  of  this 
section. 

(e)  Special  rule  for  loans  originated 
by  a  school.  A  loan  that  is  originated  by 
a  school  is  treated,  for  purposes  of 
paragraph  (d)  of  this  section,  as  if  it 
were  a  loan  made  and  still  held  by  the 
school. 

(Authority:  20  U.S.C.  1078-2, 1080, 1082, 1087) 

§  682.513    Factors  affecting  coverage  of  a 
loan  under  ttw  loan  guarantee. 

(a)(1)  In  determining  whether  to 
approve  for  payment  a  claim  against  the 
Secretary's  guarantee,  the  Secretary 
considers  matters  affecting  the 
enforceability  of  the  loan  obligation,  and 
whether  the  loan  was  made  and 
administered  in  accordance  with  the  Act 
and  applicable  regulations. 

(2)  The  Secretary  deducts  from  a 
claim  any  amount  that  is  not  a  legally 
enforceable  obligation  of  the  borrower, 
except  to  the  extent  that  the  defense  of 
infancy  applies. 

(3)  Except  as  provided  in  S  682.509  the 
Secretary  does  not  pay  a  claim  unless — 

(i)  All  holders  of  the  loan  have 
complied  with  the  requirements  of  this 
part,  including,  but  not  limited  to,  those 
concerning  due  diligence  in  the  making, 
servicing,  and  collecting  of  a  loan; 

(ii)  The  current  holder  has  complied 
with  the  deadlines  for  filing  a  claim 
established  in  9  682.511(e];  and 

(iii)  The  current  holder  complies  with 
the  requirements  for  submitting 
documents  with  a  claim  as  established 
in  9  682.511(b). 

(b)  Except  as  provided  in  §  682.509, 
the  Secretary  does  not  pay  a  death, 
disability,  or  bankruptcy  claim  for  a 
loan  after  a  default  claim  for  that  loan 
has  been  disapproved  by  the  Secretary 
or  if  it  would  not  be  payable  as  a  default 
claim  by  the  Secretary. 

(c)  The  Secretary's  determination  of 
the  amount  of  loss  payable  on  a  default 
claim  under  this  part,  once  final,  is 
conclusive  and  binding  on  the  lender 
that  filed  the  claim.  (Note:  A 
determination  of  the  Secretary  under 
this  section  is  subject  to  judicial  review 


under  5  U.S.C.  706  and  41  U.S.C.  321- 
322.) 

(Authority:  20  U.S.C.  1078-2. 1079, 1080, 1082) 

§  682.514    ProcedurM  for  recoipt  or 
retention  of  paynwnia  wtiere  the  lender  has 
vioiated  program  raqulranwntt  for  FISLP  or 
Federal  PLUS  Progrm  loan*. 

(a)  The  Secretary  may  waive  the  right 
to  recover  or  refuse  to  make  an  interest 
benefits,  special  allowance,  or  claim 
payment,  or  may  permit  a  lender  to  cure 
certain  defects  in  a  specified  manner  if, 
in  the  Secretary's  jttc^ment,  the  best 
interests  of  the  United  States  so  require. 

(b)  To  receive  payment  on  a  default 
claim  or  to  resume  eligibility  to  receive 
interest  benefits  and  special  allowance 
on  a  loan  as  to  which  a  lender  has 
committed  a  violation  of  the 
requirements  of  this  part  regarding  due 
diligence  in  collection  or  timely  filing  of 
claims,  the  lender  shall  meet  the 
conditions  described  in  Appendix  C  to 
this  Part. 

(Authority:  20  U.S.C.  1078-2, 1080, 1082) 

§682.515    Records,  reports,  and 
Inspection  requirements  for  FISLP  and 
Federal  PLUS  Progrsm  lendare. 

(a)  Records.  (1)  A  lender  shall  keep 
complete  and  accurate  records  of  each 
loan  that  it  holds,  including  but  not 
limited  to  the  records  described  in 

9  682.414(a)(3)(ii).  The  records  must  be 
organized  in  such  a  way  as  to  permit 
ready  identification  of  die  current  status 
of  each  loan. 

(2)  A  lender  shall  retain  the  records 
required  for  each  loan  for  not  less  than 
five  years  following  the  date  the  loan  is 
repaid  in  full  by  the  borrower  or  the 
lender  is  reimbursed  on  a  claim. 
However,  in  particular  cases  the 
Secretary  may  require  the  retention  of 
records  beyond  this  minimum  period. 

(3)(i)  The  lender  may  store  the  records 
specified  in  9  682.414(a)(3)(ii)(C)-(K)  on 
microfilm  or  computer  format. 

(ii)  The  holder  of  the  promissory  note 
shall  retain  the  original  note  and 
repayment  instrument  until  the  loan  is 
fully  repaid.  At  that  time  the  lender  shall 
return  the  original  note  and  repayment 
instrument  to  the  borrower,  and  retain 
copies  for  the  prescribed  period. 

(iii)  The  lender  shall  retain  the 
original  or  a  copy  of  the  loan 
application. 

(b)  Reports.  A  lender  shall  submit 
reports  to  the  Secrertary-at  the  time  and 
in  the  manner  that  the  Secretary  may 
reasonably  require. 

(c)  Inspections,  Upon  request,  a  lender 
or  its  agent  shall  afford  the  Secretary, 
the  Comptroller  General  of  the  United 
States,  and  any  of  dieir  authorized 
representatives,  access  to  its  records  in 
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order  to  verify  the  accuracy  of  its 
reports  or  the  lender's  compliance  with 
the  Act  and  applicable  regulations. 

(Authority:  20  U.S.C.  1077, 1078, 1078-2. 1079. 
1060. 1062) 

(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1840-0638) 

Sulipart  F— Requirements,  Standards, 
and  Payments  for  Participating 
Schoois 

§682.600  AgrMineiit  bstwMo  an  sNgMs 
school  and  ItM  Secretary  for  participslion 
In  the  Guaranteed  Sturtsnt  Loan  and  PUUS 
Programs. 

(a)  General.  Participation  of  a  school 
in  the  GSLP  and  the  PLUS  Program 
means  that  the  school's  students  are 
eligible  to  receive  GSLP  and  PLUS 
Program  loans.  To  participate  in  the 
GSLP  and  the  PLUS  Program  under 
either  the  FISLP.  the  Federal  PLUS 
Program,  or  a  guarantee  agency 
program,  a  school  shall — 

(1)  Establish  its  basic  eligibility  as  an 
institution  of  higher  education  or  a 
vocational  school  as  defined  in  34  CFR 
Part  668  through  certification  by  the 
Secretary;  and 

(2)  Enter  into  a  written  program 
participation  agreement  with  the 
Secretary  that  is  signed  by  an 
appropriate  official  of  the  school  on  a 
form  approved  by  the  Secretary. 

(b)  Program  participation  agreement. 
The  school,  in  the  program  participation 
agreement,  promises  to  comply  with  the 
applicable  provisions  of — 

(1)  The  Act  and  the  regulations  in  this 
part;  and 

(2]  The  Student  Assistance  General 
Provisions,  34  CFK  Part  668. 

(c)  Appeal  of  denial  or  Jimitations.  (1) 
If  the  Secretary  denies  a  request  for  an 
agreement  or  approves  only  limited 
participation  in  the  GSLP  or  the  PLUS 
Program  by  a  school — 

(i)  The  reason  for  the  decision  is 
included  in  the  Secretary's  response  to 
the  request:  and 

(ii)  'The  Secretary  provides  an 
opportunity  for  the  school  to  meet  with  a 
designated  Department  official  to  appeal 
that  decision. 

(2)  The  Secretary  does  not,  however, 
grant  an  opportunity  for  appeal,  or  give 
reasons  for  denying  the  participation  or 
approving  only  the  limited  participation 
of  a  school,  if  the  school  submits  its 
request  within  six  months  of  a  previous 
denial  or  limited  approval. 

(d)  Foreign  schools.  A  foreign  school 
is  required  to  comply  with  the 
provisions  of  the  regulations  in  this  part 
only  to  the  extent  determined  by  the 
Secretary. 


(AuAority:  20  U.S.C.  1078-2, 1082, 1094) 

§682.601    Agreement  between  ttM 
Secretary  and  a  aclwol  tiiet  mskee  or 


(a)  General.  A  school  must  have  an 
agreement  with  the  Secretary  in  order  to 
make  or  originate  loans  under  either  the 
GSLP  or  the  PLUS  Program. 

(b)  Contents  of  the  agreement.  An 
agreement  to  allow  a  school  either  to 
make  or  to  originate  loans  must  contain 
the  following  terms: 

[1]  The  school  will  not  make  or 
originate  loans  which  would  be 
outstanding  to  or  on  behalf  of  more  than 
50  percent  of  its  undergraduates  in 
attendance  at  that  school  on  at  least  a 
half-time  basis,  unless  the  Secretary 
waives  this  rule  pureuant  to  paragraph 
(d)  of  this  section. 

(2)  The  school  will  inform  any 
undergraduate  student,  who  has  not 
previously  obtained  a  loan  that  was 
made  or  originated  by  the  school  and 
who  seeks  to  obtain  that  loan,  that  he  or 
she  must  first  make  a  good  faith  effort  to 
obtain  a  loan  from  a  commercial  lender. 

(3](i]  The  school  will  not  make  or 
originate  a  loan  for  an  academic  period 
to  a  student  described  in  paragraph 
(b)(2]  of  this  section  until  the  student 
provides  the  school  with  evidence  under 
paragraph  (c]  of  this  section  of  denial  of 
a  loan  by  a  commercial  lender  for  the 
same  academic  period. 

(ii)  In  determining  whether  a  school 
has  complied  with  die  requirement  set 
forth  in  paragraph  (b)(3][i)  of  this 
section,  the  Secretary  may  take  into 
consideration  any  patterns  reflected  by 
the  letters  of  denial  or  the  students' 
sworn  statements  referred  to  in 
paragraph  (c)  of  this  section  that 
indicate  that  the  school  has  not  given 
sufficient  counseling  to  students  to  seek 
loans  from  a  commercial  lender  first  An 
example  of  an  unacceptable  pattern 
would  be  if  all  denials  of  loans  to  a 
school's  students  were  made  by  a  small 
number  of  lenders. 

(4}  The  school  will  not  make  or 
originate  a  loan  for  an  academic  year  in 
excess  of  the  lesser  of  $2,500  or  half  the 
estimated  cost  of  attendance  to  a 
student  who^ 

(i]  Is  in  the  first  academic  year  of 
study  as  an  undergraduate;  and 

(ii)  Was  not  previously  enrolled  in  an 
undergraduate  program. 

(c)  Establishing  a  loan  denial  by  a 
commercial  lender.  (1)  To  verify  that  a 
borrower  has  sought  and  been  denied  a 
loan  from  a  commercial  lender,  punuant 
to  paragraph  (b)(3)  of  this  section,  the 
school  shall  obtain  from  the  borrower — 

(i)  A  written  statement  from  a 
commercial  lender  indicating  that  the 


lender  denied  die  borrower  a  loan  for 
that  academic  period;  or 

(ii)  The  borrower's  sworn  statement, 
indicating  both  the  refusal  of  a  loan  by  a 
commercial  lender  and  the  lender's 
refusal  to  provide  a  ¥rritten  statement  of 
the  deniaL 

(2)  If  the  borrower's  statement  is  used 
to  establish  the  denial  of  a  loan,  the 
statement  must  indude — 

(i)  The  name  and  address  of  the 
lender  that  denied  the  loan: 

(ii)  The  approximate  date  on  which 
the  loan  was  denied: 

(iii)  The  name  and  telephone  number 
of  the  official  who  communicated  the 
denial  to  the  borrower;  and 

(iv)  The  borrower's  signature. 

(3)  If  the  school  determines  that  the 
denial  of  a  loan  to  an  eligible  borrower 
by  a  commercial  lender  is  based  upon 
the  lender's  refusal  to  lend  more  than  a 
part  of  the  amount  requested  by  the 
borrower,  the  school  may  either — 

(i)  Make  or  originate  a  loan  to  the 
borrower  for  the  entire  amount  or 

(ii)  Supplement  the  loan  that  die 
commercial  lender  is  willing  to  make 
with  a  second  loan  to  the  borrower. 

(d)  Waiver  of  the  50  percent  lending 
limit  A  school  may  request  dw 
Secretary  to  waive  the  SO  percent 
lending  limit  described  in  paragrairii 
(b)(1)  of  this  section  if  adherence  to  that 
limit  would  create  a  substantial 
hardship  for  the  school's  present  or 
prospective  students.  The  Secretary 
determines  whether  to  grant  the  school 
a  waiver  after  considering — 

(1)  The  extent  to  which  the  school 
provides,  and  expects  to  continue 
providing,  educational  opportunities  to 
economically  disadvantaged  students, 
as  measured  by  the  percentage  of  those 
students  enrolled  at  the  school  who— 

(i)  Are  in  families  that  fall  within  the 
"low-income  family"  category  used  by 
the  Bureau  of  the  Census; 

(ii)  Would  not  be  able  to  enroll,  or 
continue  their  eiutillment  at  that  school 
without  GSLP  or  PLUS  Program  loans 
made  or  originated  by  the  school:  and 

(iii)  Would  not  be  able  to  obtain  a 
comparable  education  at  anodier  school; 

(2)  The  extent  to  which  the  school 
offers  academic  programs  that — 

(i)  Are  unique  in  the  geographical  area 
the  school  serves;  and 

(ii)  Would  not  be  available  to  some 
students  if  the  school  adhered  to  the  50 
percent  lending  limit;  and 

(3)  The  quality  of  the  school's — 

(i)  Management  of  student  financial 
assistance  programs;  and 

(ii)  Conformance  with  sound  business 
practices. 

(Authority:  20  U.S.C.  1075. 1078, 1078-2. 1082. 
1063] 
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(Reporting  and  recordkeeping  requirements 
contained  in  paragrai^  (c]  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1840-0538] 

§  682.602    CorrctpondMW*  scfiool 
schedule  rsquirsiiwnta. 

(a)  A  school  ofTering  a  course  of  study 
by  correspondence  shall  establish  a 
schedule  for  submission  of  lessons  by  its 
students,  which  must  be  given  to  a 
prospective  student  prior  to  that 
student's  enrollment. 

(b)  The  school  shall  include  in  its 
schedule — 

(1)  The  number  of  lessons  in  the 
course; 

(2)  The  intervals  at  which  lessons  are 
to  be  submitted; 

(3)  The  date  by  which  the  course  is  to 
be  completed;  and 

(4)  The  period  of  time  within  which 
any  resident  training  must  be  completed. 

(c)  The  school's  schedule  must 
conform  to  the  requirements  set  forth  in 
paragraph  (b)  of  the  definition  of 
"vocational  school"  in  34  CFR  668.4. 

(Authority:  20  U.S.C.  1078-2, 1082) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1840-0538} 

§682.603    Certification  by  a  participating 
sctwol  in  connection  with  a  ioan 
application. 

(a)  A  school  shall  certify  that  the 
information  it  provides  in  connection 
with  a  loan  application  about  the 
borrower  and,  in  the  case  of  a  parent 
borrower,  the  student  for  whom  the  loan 
is  intended,  is  complete  and  accurate. 
Except  as  provided  in  34  CFR  Part  668 
Subpart  E,  a  school  may  rely  in  good 
faith  upon  statements  made  on  the 
application  by  the  student. 

(b)  The  information  to  be  provided  by 
the  school  about  the  borrower  making 
application  for  the  loan  pertains  to — 

(1)  The  borrower's  eligibility  for  a 
loan  as  determined  in  accordance  with 
§  682.201; 

(2)  The  student's  estimated  cost  of 
attendance  for  the  period  for  which  the 
loan  is  sought; 

(3)  The  student's  estimated  financial 
assistance  for  the  period  for  which  the 
loan  is  sought;  and 

(4)  For  a  GSLP  loan,  the  student's 
eligibility  for  interest  benefits,  as 
determined  in  accordance  with 

S  682.301. 

(Authority:  20  U.S.C.  1077. 1078. 1078-2, 1082. 
1085, 1094) 

(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1840-0538) 


S  682.604    The  borrower's  loan  proceeds. 

(a)  Purpose.  This  section  establishes 
rules  governing  a  school's  processing  of 
a  borrower's  loan  proceeds.  The  school 
shall  also  comply  with  any  rules  for 
processing  a  loan  contained  in  34  CFR 
Part  668. 

(b)  General.  (1)  Except  in  the  case  of  a 
PLUS  Program  loan  to  a  parent 
borrower,  GSLP  or  PLUS  Program  loan 
proceeds  are  sent  directly  to  the  school 
by  the  lender. 

(2]  Except  in  the  case  of  a  late 
disbursement  under  paragraph  (e]  of  this 
section,  a  school  may  release  the 
proceeds  of  a  loan  made  under  this  part 
only  to  a  student  who  the  school 
determines,  after  it  receives  the 
proceeds  of  the  loan  &om  the  lender, 
has  maintained  eligibility  in  accordance 
with  the  provisions  of  §  682.201. 

(c)  Processing  of  the  Joan  proceeds  by 
the  school.  [1]  Except  as  provided  in 
paragraph  (d)(3)  of  this  section,  when  a 
school  receives  a  borrower's  loan 
proceeds,  it  shall  hold  the  fimds  until  the 
student  has  registered  for  classes  for  the 
period  of  enrollment  for  which  the  loan 
is  intended,  and  then  follow  the 
procedures  in  paragraph  (c)(2)  of  this 
section. 

(2)(i)  After  the  student  has  registered, 
if  the  loan  proceeds  are  disbursed  by 
means  of  a  check  which  requires  the 
endorsement  only  of  the  student,  the 
school  shall  promptly  deliver  the  check 
to  the  student  in  accordance  with 
paragraph  (d)(2)  of  this  section. 

(ii)  If  the  loan  proceeds  are  disbursed 
by  means  of  a  check  which  requires  the 
endorsement  of  both  the  student  and  the 
school,  the  school  shall — 

(A)  Endorse  the  check  on  its  own 
behalf  and,  after  the  student  has 
registered,  promptly  deliver  it  to  the 
student  in  accordance  with  paragraph 
(d)(2)  of  this  section;  or 

(B)  Obtain  the  student's  endorsement 
on  the  check,  endorse  the  check  on  its 
own  behalf  and,  after  the  student  has 
registered,  credit  the  student's  account, 
in  accordance  with  paragraph  (d](l]  of 
this  section,  and  deliver  the  remaining 
loan  proceeds  to  the  student  in 
accordance  with  paragraph  (d)(2)  of  this 
section. 

(3)  If  the  loan  proceeds  are  disbursed 
by  electronic  transfer  to  an  account  of 
the  school  on  behalf  of  a  borrower  in 
accordance  with  S  682.207(b)(l)(ii)(B), 
the  school  shall,  not  more  than  30  days 
prior  to  the  first  day  of  classes  of  the 
period  of  enrollment  for  which  the  loan 
is  intended,  obtain  the  student's  written 
authorization  for  the  release  of  the 
funds,  and,  after  the  student  has 
registered,  either — 


(i)  Deliver  the  proceeds  to  the  student 
in  accordance  with  paragraph  (d)(l]  of 
this  section;  or 

(ii)  Credit  the  student's  account  in 
accordance  with  paragraph  (d)(l]  of  this 
section  and  deliver  the  remaining  loan 
proceeds  to  the  student  in  accordance 
with  paragraph  (d](2]  of  this  section. 

(4)  A  school  may  not  release  the 
proceeds  of  a  loan  made  under  this  part 
to  a  borrower  for  whom  a  financial  aid 
transcript  is  required  under  34  CFR  Part 
668  and  has  not  been  received,  except  as 
permitted  by  Part  668.  If  a  required 
financial  aid  transcript  has  not  been 
received  for  a  borrower  for  whom  the 
school  has  received  the  proceeds  of  a 
GSLP  or  PLUS  Program  loan  within  45 
days  of  that  receipt,  and  release  of  the 
proceeds  to  the  borrower  is  therefore 
prohibited  by  34  CFR  Part  668,  the 
school  shall  inunediately  return  the  loan 
proceeds  to  the  lender. 

(d)  Applying  the  loan  proceeds.  (l)(i) 
For  purposes  of  paragraphs  (c)(2](ii)(B) 
and  (c)(3](ii]  of  this  section,  the  earliest 
an  institution  may  credit  a  registered 
student's  account  is  three  weeks  before 
the  first  day  of  classes  of  the  period  of 
enrollment  for  which  the  loan  is 
intended. 

(ii)  The  school  may  credit  a  registered 
student's  account  with  only  those  loan 
proceeds  covering  costs  of  attendance 
owed  to  the  school  by  the  student  for 
which  substantially  all  of  the  school's 
students  incurring  those  costs  have  been 
billed,  and  any  additional  loan  proceeds 
that  the  student  requests  in  writing  that 
the  school  retain  in  order  to  assist  the 
student  in  managing  his  or  her  loan 
funds  for  the  remainder  of  the  academic 
year. 

(2)  For  purposes  of  paragraphs 
(c)(2)(i).  (c)(2)(ii)(A),  and  (c)(3)  of  this 
section,  the  earliest  an  institution  may 
deliver  loan  proceeds  to  a  registered 
student  is  10  days  before  the  first  day  of 
classes  of  the  period  of  enrollment  for 
which  the  loan  is  intended. 

(3)  If  the  school  determines  that  the 
student  has  not  registered,  the  school 
shall  return  the  loan  proceeds  to  the 
lender  within  30  daye  of  this 
determination. 

(4)  If  a  registered  student  withdraws 
or  is  expelled  prior  to  the  first  day  of 
classes  of  the  period  of  enrollment  for 
which  the  loan  is  intended,  or  if  the 
school  is  unable  to  document  that  the 
student  attended  class  during  that 
period,  the  school  shall  return  to  the 
lender — 

(i)  Any  loan  proceeds  credited  direcdy 
by  the  school  to  the  student's  account; 
and 
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(ii)  Any  loan  proceeds  delivered  to  the 
student  and  subsequently  paid  by  the 
student  to  the  school. 

(e)  Processing  a  late  disbursement.  (1) 
For  the  purpose  of  this  paragraph,  a 
disbursement  is  late  if  the  school 
receives  the  student's  loan  proceeds 
from  the  lender  either — 

(i)  After  the  end  of  the  period  of 
attendance  for  which  the  loan  was  made 
(i.e.,  after  the  expiration  date  of  the 
guarantee  commitment);  or 

(ii)  Before  the  end  of  the  academic 
period  for  which  the  loan  was  made,  but 
after  the  student  ceased  to  be  enrolled 
at  the  school  on  at  least  a  half-time 
basis. 

(2)  If  a  late  disbursement  is 
accompanied  by  a  notice  from  the 
lender  that  the  late  disbursement  has 
been  approved  by  the  guarantor  under 
S  682.207(d),  the  school  shaU  follow  the 
procedure  described  in  paragraph  (c)(2) 
of  this  section. 

(3)  If  a  late  disbursement  is  not 
accompanied  by  the  notice  described  in 
paragraph  (e)(2)  of  this  section,  the 
school  shall — 

(i)  Return  the  loan  proceeds  to  the 
lender  within  30  days  of  its 
determination  that  one  of  the  conditions 
described  in  paragraph  (e)(1)  of  this 
section  exists; 

(ii)  Send  with  the  loan  proceeds — 

(A)  A  notice  that  one  of  the  conditions 
described  in  paragraph  (e)(1)  of  this 
section  exists;  and 

(B)  If  applicable,  information 
concerning  the  student's  date  of 
withdrawal  and  costs  of  attendance 
owed  the  school  for  the  period  in  which 
the  student  was  enrolled  on  at  least  a 
half-time  basis;  and 

(iii)  Advise  the  student  that  the  lender 
may,  in  accordance  with  the  procedures 
in  S  682.207(c),  redisburse  funds  for  the 
student's  costs  of  attendance  incurred 
before  the  existence  of  one  of  the 
conditions  described  in  paragraph  (e)(1) 
of  this  section. 

(Authority:  20  U.S.C.  1078, 1078-2, 1082) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (e)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1840-0538] 

8M2.605    DMwmMng  tiM  date  of  ■ 
student's  withdrawal. 

(a)  Purpose.  This  section  establishes 
rules  for  how  a  school  shall  determine 
the  date  on  which  a  student  to  whom  or 
on  whose  behalf  a  loan  has  been  made 
under  this  part  withdraws  from  the 
school,  for  the  purpose  of  calculating  the 
amount  of  a  refund  due  the  student  from 
the  school  and  reporting  to  the  lender 
that  the  student  has  withdrawn. 

(b)  The  withdrawal  date.  (1)  Except  as 
provided  in  paragraphs  (b)(2)  and  (b)(3) 


of  this  section,  the  student's  withdrawal 
date  is  the  earlier  of— 

(i)  The  date  the  student  notifies  the 
school  of  the  student's  withdrawal,  or 
the  date  of  withdrawal  specified  by  the 
student,  whichever  is  later  or 

(ii)  The  date  of  withdrawal,  as 
determined  by  the  school. 

(2)  If  the  student  has  not  returned  to 
school  at  the  expiration  of  a  leave  of 
absence  approved  under  paragraph  (c) 
of  this  section,  the  student's  withdrawal 
date  is  the  date  of  the  first  day  of  the 
leave  of  absence. 

(3)  If  the  student  is  enrolled  in  a 
program  of  study  by  correspondence, 
the  student's  withdrawal  date  is 
normally  60  days  after  the  due  date  of  a 
required  lesson  that  the  student  failed  to 
submit  in  accordance  with  the  schedule 
for  lessons  established  under  S  682.602. 
However,  if  the  student  establishes  in 
writing,  within  the  60-day  period,  a 
desire  to  continue  in  the  program  and  an 
understanding  that  the  required  lessons 
must  be  submitted  on  time,  the  school 
may  restore  that  student  to  in-school 
status  for  purposes  of  the  loan  made 
under  this  part.  The  school  shall  not 
grant  the  student  more  than  one 
restoration  to  in-school  status  on  this 
basis. 

(4)  For  the  purpose  of  a  school's 
reporting  to  a  lender,  a  student's 
withdrawal  date  is  the  month  and  year 
of  the  withdrawal  date  determined 
under  paragraphs  (b)(l)-(b)(3)  of  this 
section. 

(c)  Leaves  of  absence.  A  student  who 
has  been  absent  from  school  and  has 
been  granted  a  leave  of  absence  by  a 
school,  in  accordance  with  this 
paragraph,  is  not  considered  to  have 
withdrawn  from  school  for  purposes  of 
this  section.  In  any  twelve-month  period, 
a  school  may  grant  no  more  than  a 
single  leave  of  absence  to  a  student, 
provided  that — 

(1)  The  student  has  made  a  written 
request  to  be  granted  a  leave  of 
absence; 

(2)  The  leave  of  absence  involves  no 
additional  charges  by  the  school  to  the 
student;  and 

(3)  The  leave  of  absence  does  not 
exceed — 

(i)  Sixty  days;  or 

(ii)  Six  months,  under  either  of  the 
following  circumstances: 

(A)  The  school  is  not  a 
correspondence  school  and  the  school's 
next  period  of  enrollment  after  the  start 
of  the  leave  of  absence  would  begin 
more  than  60  days  after  the  first  day  of 
the  leave  of  absence. 

(B)  The  leave  of  absence  is  requested 
because  of  the  student's  medically 
determinable  condition,  in  which  case 
the  student  must  provide  the  school  with 


a  written  recommendation  from  a 
physician  for  a  leave  of  absence  longer 
than  60  days. 

(Authority:  20  U.S.C.  1078-2. 1082, 1094) 

§682.606    Refund  poHcy. 

(a)  General.  (1)  A  school  shall  have  a 
fair  and  equitable  refund  policy  under 
which  the  school  shall  make  a  refund  of 
unearned  tuition,  fees,  and  room  and 
board  charges  to  a  student  who  received 
a  GSLP  or  PLUS  Program  loan,  or  whose 
parent  received  a  PLUS  Program  loan  on 
behalf  of  the  shident  if  the  student— 

(i)  Does  not  register  for  the  period  of 
attendance  for  which  the  loan  was 
intended;  or 

(ii)  Withdraws  or  otherwise  fails  to 
complete  the  period  of  enrollment  for 
which  the  loan  was  made. 

(2)  The  school  shall  provide  a  written 
statement  containing  its  refund  policy  to 
a  prospective  student  prior  to  the 
student's  enrollment,  and  shall  make  its 
policy  known  to  ciurently  enrolled 
students.  The  school  shall  include  in  its 
statement  the  procedures  that  a  student 
must  follow  to  obtain  a  refund.  If  the 
school  changes  its  refund  policy,  it  shall 
ensure  that  all  students  are  made  aware 
of  the  new  policy. 

(b)  Fair  and  equitable  refund  policy. 
A  school's  refund  pohcy  is  fair  and 
equitable  if  that  policy  conforms  with — 

(1)  The  requirements  of  applicable 
State  law;  and 

(2)(i)  Specific  refund  standards 
established  by  the  school's  nationally 
recognized  accrediting  agency  and 
approved  by  the  Secretary;  or 

(ii)  If  no  such  standards  exist,  the 
specific  refund  policy  standards 
contained  in  Appendix  A  to  this  part,  or 
the  refund  policy  standards  set  by 
another  association  of  institutions  of 
postsecondary  education  and  approved 
by  the  Secretary. 

(Authority:  20  U.S.C.  1078-2, 1082. 1094) 

§682.607    Payment  of  a  refund  to  I  lander. 

(a)  General.  By  applying  for  a  GSLP  or 
PLUS  Program  loan,  a  borrower 
authorizes  the  school  to  pay  directiy  to 
the  lender  that  portion  of  a  refund  from 
the  school  that  is  allocable  to  the  loan. 
A  school — 

(1)  Shall  pay  that  portion  of  the 
student's  refund  that  is  allocable  to  a 
GSLP  or  PLUS  Program  loan  to— 

(i)  The  original  lender  or 
(ii)  A  subsequent  holder,  if  the  loan 
has  been  transferred  and  the  school 
knows  the  new  holder's  identity;  and 

(2)  Shall  provide  simultaneous  written 
notice  to  the  borrower  and,  if  the 
borrower  is  a  parent,  to  the  student  on 
whose  behalf  the  loan  was  made,  when 


I  i 

I 
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the  school  pays  a  remind  to  a  lender  on 
behalf  of  that  student 

(b)  Allocation  of  refund.  In 
determining  what  portion  of  a  student's 
refund  for  an  academic  period  is 
allocable  to  a  loan  received  by  the 
borrower  for  the  same  academic  period, 
the  school  shall  follow  the  procedures 
established  in  34  CFR  Part  668. 

(c)  Timely  payment.  A  school  shall 
pay  each  refund  that  is  due^ 

(1)  Within  30  days  after  the  date  of  the 
student's  withdrawal  from  the  school,  as 
determined  in  accordance  with 

§  8e82.805(b)(lHb){3);  or 

(2)  In  the  case  of  a  student  who  does 
not  return  to  school  at  the  expiration  of 
an  approved  leave  of  absence  under 

§  682.805(c),  within  30  days  after  the  last 
day  of  that  leave  of  absence. 

(d)  Transition  requirements.  In  the 
event  of  a  school's  closure,  termination, 
suspension  of  operations,  or  change  in 
ownership,  the  school  or  its  successors 
shall  make  provisions  for  compliance 
with  the  requirements  of  this  section 
with  regard  to  students  who  obtained,  or 
on  whose  behalf  parents  obtained,  loans 
for  periods  of  attendance  at  the  school 
that  began  prior  to  the  school's  change 
in  status. 

(Authority:  20  U.S.C.  1078-2, 1082, 1094) 

§662.608    Twmination  of  a  school's 
lending  •ffgibUlty. 

(a)  General.  The  Secretary  terminates 
a  school's  eligibility  to  make  loans 
under  this  part  if  the  school  reaches  the 
15  percent  limit  on  loan  defaults 
described  in  paragraph  (b)  of  this 
section. 

(b)  The  15  percent  limit.  (1)  The 
Secretary  terminates  a  school's 
eligibility  to  make  loans  if.  at  the  end  of 
each  of  the  two  most  recent  consecutive 
fiscal  years  for  which  data  are 
available,  the  total  amount  of  loans 
described  in  paragraph  (b)(l)(i)  of  this 
section  is  equal  to  or  greater  than  15 
percent  of  the  total  amoimt  of  loans 
described  in  paragraph  (b)(l)(ii)  of  this 
section: 

(i)  The  original  principal  amount  of  all 
loans  the  school  has  ever  made  that 
went  into  default  during  that  period. 

(ii)  The  original  principal  amount  of 
all  loans  the  school  has  ever  made, 
including  loans  in  deferment  status 
that— 

(A)  Were  in  repayment  status  at  the 
beginning  of  that  period:  or 

(B)  Entered  repayment  status  during 
that  period. 

(2)  In  making  the  determination  under 
this  section,  the  Secretary  considers  the 
status  of  all  GSU  and  PLUS  Program 
loans  made  by  the  school,  whether  the 
loans  are  held  by  the  school  or  by  a 
subsequent  holder. 


(c)  Exception  baaed  on  hardship.  The 
Secretary  does  not  terminate  a  school's 
lending  eligibility  under  paragraphs  (a) 
and  (b)  of  this  section  if  the  Secretary 
determines  that  tbe  termination  would 
result  in  a  hardship  for  the  school  or  its 
students.  The  Seoretary  makes  this 
determination  if  the  school  shows  that — 

(1)  Termination  is  not  justified  in  light 
of  recent  improvements  the  school  has 
made  in  its  collection  capabilities  that 
will  cause  the  school's  loan  delinquency 
rate  to  improve  within  the  next  year. 
Examples  of  these  improvements 
include — 

(i)  Adopting  more  efficient  collection 
procedures;  or 

(ii)  Employing  increased  collection 
staff;  or 

(2)  Termination  would  cause  a 
substantial  hardship  to  the  school's 
current  or  prospective  students  or  their 
parents  based  on— 

(i)  The  extent  to  which  the  school 
provides,  and  expects  to  continue  to 
provide,  educational  opportimities  to 
economically  disadvantaged  students, 
as  measured  by  the  percentage  of 
students  enrolled  at  the  school  who — 

(A)  Are  in  families  that  fall  within  the 
"low-income  family"  category  used  by 
the  Bureau  of  the  Census; 

(B)  Would  not  be  able  to  enroll,  or 
continue  their  enrollment,  at  that  school 
without  a  loan  from  the  school;  and 

(C)  Would  not  be  able  to  obtain  a 
comparable  education  at  another  school; 

(ii)  The  extent  to  which  the  school 
offers  academic  programs  that — 

(A)  Are  unique  fai  the  geographical 
area  that  the  school  serves;  and 

(B)  Would  not  be  available  to  some 
students  if  they  or  their  parents  could 
not  obtain  loans  from  the  school;  and 

(iii)  The  quality  of  improvements  the 
school  has  made  in  its — 

(A)  Management  of  student  financial 
assistance  programs;  and 

(B)  Conformance  with  sound  business 
practices. 

(d)  Termination  procedures.  (1)  The 
Secretary  does  not  terminate  the  lending 
eligibility  of  a  schsol  under  this  section 
until  the  school  has  been  notified  of  the 
impending  action  and  has  had  an 
opportunity  for  a  hearing. 

(2)  The  Secretary  or  a  Department  of 
Education  official  designated  by  the 
Secretary  begins  a  termination  action  by 
sending  a  notice  to  the  school  The 
notice  is  sent  by  certified  mail  with 
return  receipt  requested.  The  notice — 

(i)  Informs  the  school  of  the  intent  to 
terminate  the  school's  lending  eligibility 
because  of  the  school's  default 
experience; 

(ii)  Specifies  the  proposed  effective 
date  of  the  termin«tion  as  the  following 
October  1;  and 


(iii)  Informs  the  school  diat  it  has  15 
days  to — 

(A)  Submit  any  written  material  it 
wants  considered  in  determining 
whether  its  lending  eligibility  should  be 
terminated  under  paragraphs  (a)  and  (b) 
of  this  section,  includiiS^  written 
material  in  support  of  a  hardship 
exception  under  paragraph  (c)  of  this 
section:  or 

(B)  Request  a  hearing  to  show  %vhy  the 
school's  lending  eligibility  should  not  be 
terminated. 

(3)  If  the  school  does  not  request  a 
hearing  but  submits  written  material,  the 
Secretary  or  the  desifpated  official 
considers  that  material  and  notifies  the 
school  as  to  whether  the  termination 
action  will  be  taken. 

(4)  The  Secretary  or  the  designated 
official  (presiding  officer)  schedules  the 
date  and  place  of  a  hearing  for  a  school 
that  has  requested  a  hearing.  The  date 
of  the  hearing  is  at  least  15  days  from 
the  date  of  receipt  of  the  request  The 
presiding  officer — 

(i)  Conducts  the  hearing; 

(ii)  Considers  all  written  material 
presented  before  the  hearing  and  any 
other  material  presented  during  the 
hearing;  and 

(iii)  Determines  if  termination  of  the 
school's  lending  eligibility  is  warranted. 

(5)  The  decision  of  the  presiding 
officer,  in  the  event  that  the  school  has 
submitted  written  material  but  has  not 
requested  a  hearing,  is  subject  to  review 
by  the  Secretary. 

(e)  Effects  of  termination.  A  school 
that  has  its  lending  eligibility  terminated 
under  this  section  may  not — 

(1)  Make  further  loans  under  this  part 
unless  it  has  entered  into  a  new  lending 
agreement  with  the  Secretary  under 

S  682.601;  or 

(2)  Enter  into  a  new  guarantee 
agreement  with  the  Secretary  until  at 
least  one  year  after  the  school's  lending 
eligibility  has  been  tenninated  under 
this  section. 

(f)  Schools  under  the  same  ownership. 
If  a  school  makes  a  loan  to  students  or 
parents  of  students  in  attendance  at 
other  schools  under  the  same 
ownership,  the  Secretary  may  make  the 
determinations  required  by  this  section 
by— 

(1)  Treating  all  of  the  schools  as  one 
school;  or 

(2)  Treating  each  sdiool  on  an 
individual  basis. 

(Authority:  20  U.S.C.  1078-2. 10B2. 10851 

S682.609    RMMdialaclloiw. 

(a)  The  Secretary  requires  a  school  to 
repay  to  the  Secretary  funds  paid  by  the 
Secretary  to  other  program  participants 
if  the  Secretary  detennines  that  the 
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payment  resulted,  in  whole  or  in  part, 
from — 

(1)  The  school's  violation  of  a  Federal 
statute  or  regulation;  or 

(2)  The  school's  negligent  or  willful 
false  certification. 

(b)  The  Secretary's  decision  to  require 
repayment  of  funds  by  a  school,  to 
withhold  funds  from  a  school,  or  to  limit, 
suspend  or  terminate  a  school's  GSL  or 
PLUS  Program  participation,  does  not 
become  final  until  the  Secretary 
provides  the  school  with  written  notice 
of  the  intended  action  and  an 
opportunity  to  be  heard.  However,  the 
Secretary  may  withhold  payments  from 
a  school  or  suspend  an  agreement  with  a 
school  prior  to  giving  notice  and  an 
opportunity  to  be  heard  if  the  Secretary 
finds  that  emergency  action  necessary 
to  prevent  substantial  harm  to  the 
Federal  interest 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Secretary  may  waive 
the  right  to  require  repayment  of  funds 
by  a  school  if,  in  the  Secretary's 
judgment  the  best  interest  of  the  United 
States  so  requires. 

(d)  Once  final,  the  Secretary's 
decision  to  require  repayment  of  funds 
or  to  take  other  remedial  action  against 
a  school  under  this  section  is  conclusive 
and  binding  on  the  school.  (Note:  A 
decision  by  the  Secretary  under  this 
section  is  subject  to  judicial  review 
under  5  U.S.C.  706  and  41  U.S.C.  321- 
322.) 

(Authority:  20  U.S.C.  1078-2, 1082. 1094) 

§6e2^10    Records,  reports,  and 
inapoction  rsquifwnonts  for  participating 


(a)  General.  Each  school  shall— 

(1)  Establish  and  maintain  proper 
administrative  and  fiscal  procedures 
and  all  necessary  records  as  set  forth  in 
the  regulations  in  this  part  and  in  34 
CFR  Part  668  in  order  to- 
ll) Protect  the  rights  of  students  and 

parent  borrowers; 

(ii)  Protect  the  United  States  from 
unreasonable  risk  of  loss;  and 

(iii)  Ck>mply  with  any  specific 
requirements  in  those  regulations;  and 

(2)  Submit  all  reports  required  by  this 
part  and  34  CFR  Part  668  to  the 
Secretary. 

(b)  Loan  record  requirements.  In 
addition  to  records  required  by  34  CFR 
Part  668,  for  each  loan  received  under 
this  part  by  or  on  behalf  of  its  students, 
a  school  shall  maintain  a  copy  of  the 
loan  application  and  a  recoil  of— 

(1)  "rhe  name  of  the  lender 

(2)  The  address  of  the  lender; 

(3)  The  amoimt  of  the  loan  and  the 
period  of  attendance  for  which  the  loan 
was  intended; 


(4)  The  data  used  to  construct  an 
individual  student  budget  or  the  school's 
itemized  standard  budget  used  in 
calculating  the  student's  estimated  cost 
of  attendance; 

(5)  The  amount  of  the  student's  tuition 
and  fees  paid  for  the  loan  period  and  the 
date  the  student  paid  the  tuition  and 
fees; 

(6)  In  the  case  of  a  GSLP  loan  for 
which  the  borrower  applies  for  interest 
benefits  under  §  682.301,  the  data  used 
to  determine  the  student's  adjusted 
gross  family  income  and  the  student's 
expected  family  contribution,  and  the 
corresponding  certification  by  the 
school  to  the  lender 

(7)  In  the  case  of  a  GSLP  loan— 

(i)  The  date  the  school  received  each 
loan  disbursement  and  the  amount  of 
that  disbiuvement; 

(ii)  The  date  the  school  endorsed  each 
loan  check;  and 

(iii)  llje  date  or  dates  of  transmittal  of 
the  loan  proceeds  by  the  school  to  the 
student;  and 

(8)  A  record  of  the  student's  job 
placement  if  known. 

(c)  Student  status  reports.  A  school 
shaU- 

(1)  Upon  receipt  of  a  student 
confirmation  report  form  from  the 
Secretary  or  a  similar  status 
confirmation  report  form  from  any 
guarantee  agency,  complete  and  retiun. 
within  30  days  of  receipt,  that  report  to 
the  Secretary  or  the  guarantee  agency, 
as  appropriate;  and 

(2)  Prompdy  notify  the  lender— 

(i)  When  thie  school  discovers  that  a 
student  who  has  received  a  GSLP  loan 
has  ceased  to  be  enrolled  on  at  least  a 
half-time  basis  and  it  does  not  expect  to 
submit  within  the  next  60  days,  its  next 
student  confirmation  report  to  the 
Secretary  or  the  guarantee  agency; 

(ii)  When  the  school  discovers  that  a 
PLUS  Program  loan  has  been  made  to  or 
on  behalf  of  a  student  who  has  been 
accepted  for  enrollment  at  that  school 
but  who  fails  to  enroll  on  at  least  a  half- 
time  basis  for  the  period  for  which  the 
loan  was  intended;  or 

(iii)  When  the  school  discovers  that  a 
full-time  student  to  whom  a  PLUS 
Program  loan  was  made  has  ceased  to 
be  enrolled  on  a  full-time  basis. 

(d)  Record-retention  requirements. 
Unless  otherwise  directed  by  the 
Secretary,  the  school  or  its  successors — 

(1)  Shall  keep  all  records  required 
tmder  the  regulations  in  this  part  for  five 
years  following  the  last  day  of  the 
period  for  which  the  loan  was  intended; 

(2)  Shall  keep  for  five  years  after  their 
completion  copies  of  reports  and  other 
forms  used  by  the  school  relating  to  the 
GSLP  or  the  PLUS  Program; 


(3)  Shall  provide,  in  the  event  of  the 
school's  closure,  termination, 
suspension,  or  change  of  ownership,  for 
the  retention  of  the  records  and  reports 
required  by  the  regulations  in  this  part 
and  for  access  by  the  Secretary  or  his 
authorized  representatives  to  those 
records  and  reports;  and 

(4)  May  keep  records  and  copies  of 
reports  on  microfilm  or  in  computer 
format 

(e)  Inspection  requirements.  Upon 
request  a  school  shall  afford  the 
Secretary,  a  guarantee  agency,  and  any 
of  their  authorized  representatives, 
access  to  its  records  in  order  to  verify 
the  accuracy  of  its  reports  or  the 
school's  compliance  with  the  Act  and 
applicable  r^ulations. 

{Authority:  20  U.S.C.  1078-2, 1082. 1094) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  1840-0538) 

Subpart  G— Limitation.  Suaponsion.  Of 
Termination  of  Lendar  EMgMHty  Under 
tha  Ckiarantaad  Studant  Loan  Program 
and  ttia  PLUS  Program 

S  682.700    Purpoaa  and  acopa. 

(a)  This  subpart  governs  the 
limitation,  suspension,  or  termination  of 
the  eligibility  of  an  otherwise  eligible 
lender  to  participate  in  the  GSLP  and  the 
I^US  Program.  Tlie  regulations  in  this 
subpart  apply  to  a  lender  that  violates 
any  statutory  provision  governing  the 
GSLP  or  the  PLUS  Program  or  any 
regulations,  special  arrangements, 
agreements,  or  limitations  prescribed 
imder  the  GSLP  or  the  PLUS  Program. 
These  regulations  apply  to  lenders  that 
participate  in  a  guarantee  agency 
program  as  well  as  lenders  that 
participate  in  the  FISLP  or  the  Federal 
H.US  Program. 

(b)  This  subpart  does  not  apply — 

(1)  To  a  determination  that  an 
organization  fails  to  meet  the  definition 
of  "eligible  lender"  in  S  435(g)(1)  of  the 
Act  or  the  definition  of  "lender"  in 

S  682.200: 

(2)  To  a  school's  loss  of  lending 
eligibility  under  S  682.608;  or 

(3)  To  an  administrative  action  by  the 
Department  of  Education  based  on  any 
alleged  violation  of — 

(i)  Tlie  Family  Educational  Rights  and 
Privacy  Act  of  1974  (Section  438  of  the 
General  Education  Provisions  Act), 
which  is  governed  by  34  CFR  Part  99; 

(ii)  Title  VI  of  the  Civil  Rights  Act  of 
1964.  which  is  governed  by  34  CFR  Parts 
100  and  101; 

(iii)  Section  504  of  the  Rehabilitation 
Act  of  1973  (relating  to  discrimination  on 
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the  basis  of  handicap],  which  is 
governed  by  34  CFR  Part  104;  or 

(iv)  Title  IX  of  the  Education 
Amendments  of  1972  (rdatiDg  to  sex 
discrimination),  which  is  governed  by  34 
CFR  Part  1Q& 

(c)  This  subpart  does  not  supplant  any 
rights  or  remedies  that  the  Secretary 
may  have  against  participating  lenders 
under  other  authorities. 

(Authority:  20  U.S.C.  1078-2. 1080, 1082, 1094) 

§682.701    tMMtkMisoftennsusadlnthis 
sulipart. 

The  following  dcHnitions  are  used  in 
this  subpart: 

Designated  Departmental  official:  An 
ofHcial  of  the  Department  of  Education 
to  whom  the  Secretary  has  delegated  the 
responsibility  for  initiating  and  pursuing 
limitation,  suspension,  or  termination 
proceedings. 

Limitation:  The  continuation  of  a 
lender's  eligibility  subject  to  compliance 
with  special  conditions  established  by 
the  Secretary  as  the  result  of  a  limitation 
or  termination  proceeding. 

Suspension:  The  removal  of  a  lender's 
eligibility  for  a  specified  period  of  time 
or  until  the  lender  fulfills  certain 
requirements. 

Termination:  The  removal  of  a 
lender's  eligibility  for  an  indefinite 
period  of  time. 

(Authority:  20  U.S.C.  1078-2, 1080, 1082, 1094) 

§682.702    Effect  on  participation. 

(a)  Limitation,  suspension,  or 
termination  proceedings  do  not  affect  a 
lender's  responsibilities,  or  rights  to 
benefits  and  claim  payments,  that  are 
based  on  the  lender's  prior  participation 
in  the  program,  except  as  provided  in 
paragraph  (c)  of  this  section  and  in 

§  682.709. 

(b)  Effect  of  limitation:  A  limitation 
imposes  on  a  lender — 

(1)  A  limit  on  the  number  of  total 
amount  of  GSLP  or  PLUS  Program  loans 
that  a  lender  may  make,  purdhase,  or 
hold: 

(2)  A  limit  on  the  number  of  total 
amount  of  GSLP  or  PLUS  Program  loans 
a  lender  may  make  to.  or  on  behalf  of. 
students  at  a  particular  school;  or 

(3)  Other  reasonable  requirements  or 
conditions,  including  those  described  in 
S  682.709. 

(c)  Effect  of  termination:  After  the 
effective  date  of  the  termination  of  a 
lender's  eligibility,  the  Secretary  does 
not  guarantee  new  loans  made  by  that 
lender  or  pay  interest  benefits,  special 
allowance,  or  reinsurance  on  new  loans 
guaranteed  by  a  guarantee  agency  after 
that  date.  The  Secretary  may  also 
prohibit  the  lender  from  making  further 
disbursements  on  a  loan  for  which  a 


guarantee  commitment  has  already  been 
issued. 

(Authority:  20  U.S.C.  1078-2, 1080, 1082, 1094) 

§  682.703    Informal  compliance  procedure. 

(a)  The  Secretary  may  use  the 
informal  compliance  procedure  in 
paragraph  (b)  of  this  section  if  the 
Secretary  receives  a  complaint  or  other 
reliable  information  indicating  that  a 
lender  may  be  in  violation  of  applicable 
laws,  regulations,  special  arrangements, 
agreements,  or  limitations. 

(b)  Under  the  informal  compliance 
procedure,  the  Secretary  gives  the 
lender  a  reasonable  opportunity  to^ 

(1)  Respond  to  tbe  complaint  or 
information:  and 

(2]  Show  that  the  violation  has  been 
corrected  or  submit  an  acceptable  plan 
for  correcting  the  violation  and 
preventing  its  recurrence. 

(c)  The  Secretary  does  not  delay 
limitation,  suspension,  or  termination 
procedures  during  the  informal 
compliance  procedure  if — 

(1)  The  delay  would  harm  the  GSLP  or 
the  PLUS  Program;  or 

(2)  The  informal  compliance 
procedure  will  not  result  in  correction  of 
the  alleged  violation. 

(Authority:  20  U.S.C.  1078-2, 1080, 1082, 1094) 

§  682.704    Emergency  action. 

(a)  The  Secretary,  or  a  designated 
Departmental  official,  may  take 
emergency  action  to  stop  the  issuance  of 
guarantee  commitments  and  the 
payment  of  interest  benefits  and  special 
allowance  to  a  lender  if  the  Secretary — 

(1)  Receives  reliable  information  that 
the  lender  is  in  vidation  of  applicable 
laws,  regulations,  special  arrangements, 
agreements,  or  limitations; 

(2)  Determines  that  immediate  action 
is  necessary  to  prevent  the  Hkelihood  of 
substantial  losses  by  the  Federal 
Government,  parents,  or  students;  and 

(3)  Determines  that  the  likelihood  of 
loss  exceeds  the  importance  of  following 
the  procedures  for  limitation, 
suspension,  or  termination. 

(b)  The  Secretaiy  begins  an 
emergency  action  by  notifying  the 
lender,  by  certified  mail  with  retiim 
receipt  requested,  of  the  action  and  the 
basis  for  the  actioB. 

(c)  The  effective  date  of  the  action  is 
the  date  the  notice  is  mailed  to  the 
lender. 

(d)(1)  An  emergency  action  does  not 
exceed  30  days  unless  a  limitation, 
suspension,  or  termination  proceeding  is 
begun  before  that  time  expires. 

(2)  If  a  limitation,  suspension,  or 
termination  proceeding  is  begun  before 
the  expiration  of  the  30-day  period — 

(i)  The  emergency  action  may  be 
extended  until  completion  of  the 


proceeding,  including  any  appeal  to  the 
Secretary;  and 

(ii)  The  Secretary  provides,  upon  the 
request  of  the  lender,  an  opportunity  for 
the  lender  to  demonstrate  that  the 
emergency  action  is  unwarranted. 

(Authority:  20  U.S.C.  1078-2, 1080, 1082, 1094) 

9  682:705   Suapenaion  proceecHnga. 

(a)  Scope.  (1)  A  suspension  removes  a 
lender's  eligibility  under  the  GSLP  and 
the  PLUS  Program,  and  the  Secretary 
does  not  guarantee  or  reinsure  a  new 
loan  made  by  the  lender  during  a  period 
not  to  exceed  60  days  h'om  the  effective 
date  of  the  suspension,  unless — 

(i)  The  lender  and  the  Secretary  agree 
to  an  extension  of  the  suspension 
period,  if  the  lender  has  not  requested  a 
hearing;  or 

(ii)  The  Secretary  begins  a  limitation 
or  a  termination  proceeding. 

(2)  If  the  Secretary  begins  a  limitation 
or  a  termination  proceeding  before  the 
suspension  period  enda,  the  Secretary 
may  extend  the  suspension  period  imtil 
the  completion  of  that  proceeding, 
including  any  appeal  to  the  Secretary. 

(b)  Notice.  (1)  The  Secretary,  or  a 
designated  Departmental  official,  begins 
a  suspension  proceeding  by  sending  the 
lender  a  notice  by  certified  mail  with 
retiun  receipt  requested. 

(2)  The  notice— 

(i)  Informs  the  lender  of  the 
Secretary's  intent  to  suspend  the 
lender's  eligibility  for  a  period  not  to 
exceed  60  days; 

(u)  Describes  the  consequences  of  a 
suspension; 

(iii)  Identifies  the  alleged  violations  on 
which  the  proposed  suspension  is  based; 

(iv)  States  the  proposed  effective  date 
of  the  suspension,  which  is  at  least  20 
days  after  the  date  of  mailing  of  the 
notice; 

(v)  Informs  the  lender  that  the 
suspension  will  not  take  effect  on  the 
proposed  effective  date  if  the  Secretary 
receives,  at  least  five  days  prior  to  that 
date,  a  request  for  a  hearing  or  written 
material  showing  why  the  suspension 
should  not  take  effect;  and 

(vi)  Asks  the  lender  to  correct  any 
alleged  violations  vohmtarily. 

(c)  Hearing.  (1)  If  the  lender  does  not 
request  a  hearing  but  submits  written 
material,  the  Secretary,  or  a  designated 
Departmental  official,  considers  the 
material  and — 

(i)  Dismisses  the  proposed  suspension; 
or 

(ii)  Notifies  the  lender  of  the  effective 
date  of  the  soapensioiL 

(2)  If  the  lender  requests  a  hearing 
within  the  time  specified  in  paragraph 
(b)(2](v)  of  this  section,  the  Secretary 
schedules  the  date  and  place  of  the 
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heming.Ttie  date  is  tft  leart  tSdajn 
aftCTTeceipt  of  the  reqaest  ■from  fte 
lendet.  No  proposed  suspension  takes 
effect  untfl  a'hearins  is  held. 

[3)  The  hearing  is  conducted  by  a 
presiding  officer  who— 

[i]  Ensures  ihat  m  Miritten  xecord  oi  the 
hearing  is  made; 

(ii)  Considers  relevant  written 
material  presented  before  the  bearing 
and  oAemelevaitt  .evidence  peesented 
during  die  hearing;  and 

(iii)  4  ssnes  -a  decinon,  ^aaed  on 
findings  of  fact  vnd  conclusions  t>f  law, 
that  may  impend  die  lender^  efigfbilfty 
only  if  the  presiding  officer  is  persuaded 
that  the  suspension  is  warranted  by  die 
evidence. 

(4]  The  formal  rules  of  evidence  do 
not  apply,  ^ind  no  discovery,  as  provided 
in  the  Federal  fUdes  of  Civd  Preceduoe, 
is  requieed. 

(5)  Hie  ffesiding 'Officer  shall  base 
findings  «f  faiit  ondy  Dn«vidence 
considerad  «t  «r  before  'die  Iwaring  and 
matters  given  official  notice. 

(6)  The  initial  decision  of  the  presiding 
officer  is  mailed  to  flie  lender. 

(7)  The  Secretary  reviews  die  decision 
of  the  presiding  officer.  The  Secretaiy 
affirms  a  decision  oi  fhe  proving 
officer  imposing  a  .suspenBioD  sinless  it  is 
clearly  unsupported  by  the  evidence. 
The  Seaetary  affinns  adeoiaioB 
dediiringtoiinpoaea  aiopension  if  ^the 
Secretary  <b0lieves  vu^ieiniion  is  not 
warranted  by  Aie  evidence.  He 
Secretary  nirtiEes  the  lender  xX  die 
SeCTetaiy's  decision  "by  mail. 

(8)  A  suspension  takes  effect  on  either 
the  date  that  the  notice  of  Adsciuen 
imposing  the  suspension  is  mailed  to  the 
lender,  or  on  tbe  otigioalpiiaiKwed 
effective  date  staoted  in  the  aotioe  «eiit 
im(kr  paragraph  .(h)  of  tbs  oection, 
whichever  is  later. 

(Authority:  201IS.C.  1X37B-Z  1080, 10B2.  IDM) 
{■682.706    LhnWaUunorteiiiiilOuii 


(a)  Notice,  tl]  TheSecretaiy.  or  a 
designa ted  J3epartmental  official,  hpgina 
a  limitation  or  termination  pcoceediiw, 
whether  or  not  a  anpeoaioBpreaeediBg 
has  begun,  by  sendiiigihe  laadera 
notice  by  certffiad  mail  widi  letmn 
receipt  sequested. 

tZ)  Hie  notice— 

[i]  Informs  the  lender -of  die 
Secretary's  iirtent  to'Kmit  or  terminate 
the  lenders  ^hgdiility; 

(ii)  Describes  die  consequences  of  a 
limitation  or  termination; 

(iiij  Tfiftntifiee  (he  alleged  idolatians  on 
which  the  ipaqpesed  limitation  ar 
terminatioa  is  iiased; 

(iv) States 'tis  Jimits  which  aiay'be 
imposed,  in  ^k  case  sf  .a  iimitatiop 
proceeding; 


(v)  States  the  proposed -effective  date 
of  the  limitation  or  tesniinatian,  adiidh  is 
at  least^days  after  the  date  of  mailing 
of  the  notice; 

(vi)  Informs  the  leader  d«t  ihe 
limitatian^irteraiinatioBwillnDt  taice 
effect  on  the  puciBBed  dEEective  darts  if 
the  Sauclary  receives,  At  ieast  five  days 
prior  to  that  date,  a  request  far*  heating 
or  written  material  afaowing  'Wky  the 
limitation  jir  tenmnatiBD  should  sot  take 
effect;  and 

(vii)  A^  the  lender  to  vnlnntarify 
correct  any  sile^ed  vtolations. 

(b)  Uearing.  (1)  if  the  tlender  dees  not 
request  a  ikeariag  but  sufamits  avritlen 
material,  die  Se»etary,  or  a  desigBated 
Deipartmental  official,  oonsidas  the 
material  and — 

(i)  Dismisses  the  proposed  limitation 
or  termination;  or 

(ii)  Notifies  die  lender  of  die  effective 
dale  of  the  limitation  or  temunalion. 

{2]  If  the  lender  requests  a  hearing 
within  the  time  speci£ad  in  ^mtaffvgUi 
(a)(2)(vi)  of  this  section,  the  Secretary 
schedules  the  date  and  place  of  the 
hearing.  Thedste  is  at  least  15  days 
after  receipt  of  the  Teqiiest  from  die 
lender.  No  proposed  limitation  or 
termination  takes  -effect  until  a  liecuing 
is  held. 

(3)  The  tearing  is  conducted  by  a 
ptesidiqg  cfficer  who — 

(i]  Ensures  diat-a  written  .reoord  of  fhe 
hearing  is  made; 

(iij  Considers  lelevant  written 
material  preseated  lief  ore  the  J»«»»t-iiTg 
and  ednr  lelewaBt  evidence  piesented 
during  the  hearing;  aoid 

(iii)  Issues  «n  initial  decision,  based 
on  findings  of  Tact  and  conclusions  of 
law,  that  may  limit  or  terminate  the 
lender's  eligibility  if  the  presiding  officer 
is  persuaded  diat  the  limitation  or 
termination  is  warranted  by  tbe 
evidence. 

(4)  TIk  formalTnles  of  evideooe  do 
not  ai^ly,  and  no  disooveiy,  as  provided 
in  the  Federal  Rides -of  CTml'Prooedare, 
is  required. 

(5)  Hie  presiding  xjfficer  slraH  tiase 
findings  of  fac^-only  on  evidence 
considered  at  the  'hpaning  and  juatters 
given  official  notice. 

(6)  If  a  tamnaatien  action  is  ihrought 
against  a  iender,  and  thepvesidiiv 
officer  cendhides  Ihat  a  limitatian  as 
more -appropriate,  die  piLsiding  -stffioer 
may  issue  «  decision  imposing  "one  or 
more  limitations  on  « lender  rather  dian 
terminating  Die  lender's  digibSity. 

(7)  The  initial  decisien  of  die  presiding 
officer  is  maQed  to  the  lender. 

(a)  Any  time-schedule  specified  in  thi& 
section  may  be -shortened  wiA  (he 
approval  .of  Ae  presidiag  offioer  and  the 
coBseoA  of  idle  lender  and  the  SecEetaty 
or  designated  Department  -official. 


(0)  llie  presidiag  officer's  initial 
decistoaautoinaticaUy  becomes  Ihe 
SecFOtary's  final  dociaiea  30  days  after  ft 
is  issued,  mless  die  lender  or 
des^nated  Department  official  appoais 
the -decision  to  die 'Socretaiy  within  diki 
period- 

( Authority:  2DU.Sil  1078-Z 1080. 1082.  lOW) 


tsnntnation  procascing. 

(a)  ff  the  lender  or  designated 
Departmental  official  appeais  the  initial 
dedsiGn  of  die  presiding  officer  m 
accordanoe  with  {  8S2.7a6^)m<  ds 
Secretary — 

(1)  Sets  a  time  period  for  the 
appealing  party  to  sabmttaddttioDal 
written  material,  inchidiBg  eiioeptions  to 
the  initial  decision,  proposed  findings 
and  conclusions,  and  supporting  briels 
and  statements; 

(2)  Sets  a  time  by  which  the  opposing 
party  must  respond;  and 

(3)  Issues  a  final  decision  affirming, 
modifying,  or  veversing  the  initial 
decision,  including  a  statement  <rf  die 
reasons  for  the  Secretary's  decision. 

(b)  Any  party  subnrittii^  material  to 
the  Secretary  must  provide  a  copy  to 
each  party  :(baft  participates  in  ^ 
hearing. 

(c)  If  the  presiding  officer's  initial 
decision  would  limit  or  terminate  the 
lender's  eligibility,  it  dees  not  take  effect 
pending  die  appeal,  Tinlees  the  Secretary 
determines  diat  a  stay  ef  the  effective 
date  woidd  serioosly  and  adversely 
affect  the  QSUP,  the  FLUS  Program, 
students,  or  parents. 

(AuthoDty:  20  UJS.C.  107S-2, 108a  10B2,  lOM) 


dates. 

(a)  AH  mailing  dates  and  receipt  dates 
referred  to  in  diis  subpart  are  -evidenced 
by  the  original  receipts  from  the  US. 
Post^  Service. 

(b)  If  a  lender  refuses  to  aooepta 
notice  mailed  omder  dris  subpart,  die 
Secretary  considers  thenotioe  as  being 
received  on  the  date  that  the  iender 
refuses  to  aooept  the  notice. 

(Authority:  20  U.S.C  1078-2, 1080, 1082,  IDM) 

§  682.709    RsimtHirsamonts,  lObaids,  ani 
offoMs. 

(a)  As  part  of  a  limitation  or 
termination  proceeding,  die  Secretary, 
or  a  designated  Departmental  offidal, 
may  require  a  lender  to  take  reasonable 
correctiwaotion  to  remedy  a  violation 
of  applicable  laws,  regutatians,  special 
arrangements,  -agFeements,  or 
limitations. 

(b)  The  corrective  action  may  include 
payment  to  Hk  Secretary  or  recipients 
designated  by  the  Secretary  of  any 


40926      Federal  Regigter  /  Vol.  51.  No.  217  /  Monday,  November  10.  1986  /  Rules  and  Regulations 


funds,  and  any  interest  thereon,  that  the 
lender  improperly  received,  withheld, 
disbursed,  or  caused  to  be  disbursed. 

(c}  If  a  Hnal  decision  requires  a  lender 
to  reimburse  or  make  any  payment  to 
the  Secretary,  the  Secretary  may  offset 
the  amount  due  against  any  interest 
benefits,  special  allowance,  or  other 
payments  due  to  the  lender. 

(Authority:  20  U.S.C.  1078-2. 1080, 1082. 1094) 

§682.710    Rtmoval  Of  Umitation. 

(a)  A  lender  may  request  removal  of  a 
limitation  imposed  in  accordance  with 
the  regulations  in  this  subpart  at  any 
time  more  than  12  months  after  the 
effective  date  of  the  limitation. 

(b)  The  request  must  be  in  writing  and 
must  show  that  the  lender  has  corrected 
any  violations  on  which  the  limitation 
was  based. 

(c)  Within  60  days  after  receiving  the 
request,  the  Secretary — 

(1)  Grants  the  request; 

(2)  Denies  the  request;  or 

(3)  Grants  the  request  subject  to  other 
limitations. 

(d)(1)  If  the  Secretary  denies  the 
request  or  estabUshes  other  limitations, 
the  lender,  upon  request,  is  given  an 
opportunity  to  show  why  all  limitations 
should  be  removed. 

(2)  A  lender  may  continue  to 
participate  in  the  GSLP  and  the  PLUS 
Program,  subject  to  any  limitation 
imposed  by  the  Secretary  under 
para^aph  (c)(3)  of  this  section,  pending 
a  decision  by  the  Secretary  on  a  request 
under  paragraph  (d)(1)  of  this  section. 

(Authority:  20  U.S.C.  1078-2, 1080, 1082. 1094) 

S  682.71 1    Reinstatement  after  termination. 

(a)  A  lender  whose  eligibility  has  been 
terminated  by  the  Secretary  in 
accordance  with  the  regulations  in  this 
subpart  may  request  reinstatement  of  its 
eligibility  at  any  time  more  than  18 
months  after  the  effective  date  of  the 
termination. 

(b)  The  request  must  be  in  writing  and 
must  show  that — 

(1)  The  lender  has  corrected  any 
violations  on  which  the  termination  was 
based;  and 

(2)  The  lender  meets  all  requirements 
for  eligibihty. 

(c)  A  school  lender  whose  eligibility 
as  a  participating  school  has  been 
terminated  under  34  CFR  Part  668,  may 
not  be  considered  for  reinstatement  as  a 
GSLP  or  PLUS  Program  lender  until  it  is 
reinstated  as  a  participating  school. 
However,  the  school  may  request 
reinstatement  as  both  a  school  and  a 
lender  at  the  same  time. 

(d)  Within  60  days  after  receiving  a 
request  for  reinstatement,  the 
Secretary — 


(1)  Grants  the  request; 

(2)  Denies  the  request;  or 

(3)  Grants  the  request  subject  to 
limitations. 

(e)(1)  If  the  Secretary  denies  the 
lender's  request,  or  allows  reinstatement 
subject  to  limitations,  the  lender,  upon 
request,  is  given  an  opportunity  to  show 
why  its  eligibility  shoiild  be  reinstated 
and  all  limitations  removed. 

(2)  A  lender,  whose  eligibility  to 
participate  in  the  GSLP  and  the  PLUS 
Program  is  reinstated  subject  to 
limitations  imposed  by  the  Secretary 
pursuant  to  paragraph  (d)(3)  of  this 
section,  may  participate  in  those 
programs,  subject  to  those  limitations, 
pending  a  decision  by  the  Secretary  on  a 
request  under  paragraph  (e)(1)  of  this 
section. 

(Authority:  20  U.S.C.  1078-2, 1080. 1082. 1094) 
(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  184O-0538) 
***** 

Appeadlx  A  To  Part  882 — Standards  for 
Acceptable  Refnnd  Policies  by  Participating 
Schools 

For  purposes  of  $  682.e06(b),  the  Secretary 
considers  guidelines  VI,  VII,  and  VIII  of  the 
following  document  to  be  acceptable 
elements  of  a  fair  and  equitable  school  refund 
pohcy.  The  document,  which  is  reproduced  in 
its  entirety  for  the  convenience  of  the  reader, 
was  developed  by  the  National  Association 
of  College  and  University  Business  Officers. 
The  document  does  not  affect  a  school's 
obligation  to  comply  with  other  Department 
of  Education  regulations. 

Policy  Guidelines  for  Refund  of  Student 
Charges 

(I)  The  governing  board  of  the  institution 
should  review  and  approve  the  schedule  of 
all  institutional  charges  and  refund  policies 
applicable  to  students.  The  pricing  of  services 
and  refund  policies  have  important 
consequences  to  students,  parents,  the 
institution,  and  society;  as  such,  pricing  and 
refund  pohcies  should  receive  board 
attention  and  approval. 

(II)  Institutions  should  seek  consumer 
views  in  the  process  of  establishing  and 
amending  charge  and  refund  structures. 
Decisions  regarding  institutional  funds  are 
ultimately  the  sole  responsibility  of  the 
institution's  legally  designated  fund 
custodians.  However,  constimer  concerns  do 
affect  decision  making,  and  involving 
consumers  in  decision  making  related  to 
charges  and  refimds  is  a  desirable  approach 
for  assessing  student  needs  and  creating 
public  awareness  of  institutional 
requirements. 

(III)  Institutions  should  publish  a  current 
schedule  of  all  student  charges,  a  statement 
of  the  purpose  for  such  charges,  and  related 
refund  policies,  and  have  them  readily 
available  free  of  charge  to  current  and 
prospective  students.  Students  and  parents 
have  a  right  to  know  what  charges  they  will 


be  expected  to  pay  and  what  will  or  will  not 
be  refunded.  They  also  have  a  right  to  know 
what  services  accompany  payment  to  the 
charges.  Informational  materials  published 
bee  for  students  and  prospective  students  are 
ideal  for  this  purpose. 

(IV)  Institutions  should  clearly  designate 
all  optional  charges  as  "optional"  in  all 
published  schedules  and  related  materials. 
Clearly,  charges  that  the  mandatory  and 
charges  that  are  optional  must  be  plainly 
differentiated  in  all  printed  materials.  AJso, 
the  institution  should  state  clearly  in  its 
schedule  if  a  charge  is  optional  for  some 
students  but  required  for  others.  Statements 
accompanying  the  schedule  may  include 
institutional  endorsements  of  the  optional 
program  or  service. 

(V)  Institutions  should  clearly  identify 
charges  and  deposits  that  are  nonrefundable 
as  "nonrefundable"  on  all  published 
schedules.  Institutions  determine  on  an 
individual  basis  which  of  their  charges  are 
refundable  or  non-refundable.  In  general, 
admission  fees,  appKcation  fees,  laboratory 
fees,  facility  and  student  activity  fees,  and 
other  similar  charges  are  not  refundable. 
These  fees  are  generally  charged  to  cover  the 
cost  of  activities  sucfa  as  processing 
applications  and  other  student  information, 
reserving  academic  positions,  and 
establishing  the  limits  of  institutional 
programs  and  servioes,  reserving  housing 
space,  and  otherwise  setting  the  fixed  costs 
of  the  institution  for  the  coming  academic 
periods. 

Institutions  determine  on  an  individual 
basis  which  of  their  deposits  are  refundable 
or  nonrefundable.  Seme  deposits  will  be 
nonrefundable  or  will  he  credited  to  a 
student's  account  (e^.  tuition  deposits). 
Others  are  refundable  according  to  the  terms 
of  the  deposit  agreement  (e.g.,  deposits  for 
breakage). 

(VI)  Institutions  should  refund  housing 
rental  charges,  less  a  deposit,  so  long  as 
written  notification  of  cancellation  is  made 
prior  to  well-publicited  date  that  provides 
reasonable  opportunity  to  make  the  space 
available  to  other  students.  Written 
notification  on  or  before  the  beginning  of  the 
term  of  the  contract  is  necessary  to  ensure 
utilization  of  housine  units.  During  the  term  of 
the  contract,  room  charges  are  generally  not 
refundable.  However,  based  on  the  program 
offered,  space  availability,  debt  service 
requirements,  State  end  local  laws,  and  other 
individual  circumstances,  institutions  may 
provide  for  some  more  flexible  refund 
guideline  for  housing. 

(VII)  Institutions  should  refund  board 
charges  in  full,  less  a  deposit,  if  written 
notification  of  cancellation  is  made  prior  to  a 
well-publicized  data  that  falls  on  or  before 
the  beginning  of  the  term  of  the  contract. 
Subsequent  board  charges  should  be 
refunded  on  a  pro  rata  basis  less  a 
withdrawal  fee.  It  is  reasonable  to  make  a 
refund  for  those  goods  and  services  not 
consumed.  The  withdrawal  charge  should 
reflect  that  portion  of  an  institution's  costs 
that  are  fixed  for  the  term  of  the  contract. 

(VIII)  The  institutional  tuition  refund 
policy  for  an  academic  period  should  include 
the  following  minimum  guidelines: 
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A.  The  inatitutiaB  ahouldtefund  IBO 
percent  of  the  tuition  chargee.  leu  a  depimit 
fee,  if  written  notification  ^amoeJkttion  ie 
wade  prior  ^.a  ■»mU-pabbaiKad  date  that 
falls  on  er  before  ■the  first  de^  ofclaaeee. 

B.  The  institution  should  tefiuid  at  least  25 
percent  o/the  tuition  charge  if  written 
notification  of  withdrawal  is  made  durii^  the 
first  ZSpercerH  of  the  academic  period.  It  is 
reasonable  to  refund  tuitioa  charges  on  a 
sliding  scale  if  a  student  witlulraws  from  his 
or  her  program  prior  to  the  end  of  the  first  25 
percent  of  the  academic  period  unless  state 
law  imposes  a  more  restrictive  refund  policy. 

(DC)  The  institution  should  assess  no 
penalty  charges  where  the  institution,  as 
opposed  to  die  student  is  in  error.  The 
institution  has  assessed  cfiaiges  in  error. 
Penahy  chaises,  such  as  tiiose  involving  late 
registration  fees,  change  of  schedule  fees,  late 
payment  fees,  should  not  be  assessed  if  it  is 
determined  "that  flw  student  is  not  responsible 
for  the  action  causing  Ifae  charge  to  be  levied. 

(X]  Institutions  should  advise  students  that 
any  notifications  of  withdrawal  or 
cancellation  and  requests  far  refund  must  be 
in  writing  and  addressed  to  the  designated 
institution  officer.  A  studenf  s  written 
notification  of  withdrawal  or  cancellation 
and  request  for  a  refund  providea  an  accurate 
record  of  transactions  and  also -ensures  fliat 
such  request  will  beproceaaedima  timely 
basis.  Aoc^itance  of  oral  requests  is  an 
undesirable  practice. 

(XI]  Jnstitations  ^muldpay  or  credit 
refunds  due  an  a  timely  basiB.  The  definition 
of  "timely  basis"  should  include  the  time 
required  to  process  a  fonmil  student  sequeit 
for  refund,  to  process  a  check  if  required,  «"«< 
to  allow  for  mail  deliveiy,  when  nataessary.  If 
an  institution  has  a  poli^  that  a  nfaad  of  an 
inconsequential  amount  will  not  he  matfe, 
this  policy  should  be  publiahed  in  part  of  all 
mateiials  related  to  lebmd  policiea. 

(XII]  Institutions  should pabUdxe,  as  apart 
of  their  dissemination  of  information  on 
charges  and  refunds,  that  an  appeals  precees 
exists  for  students  or  parents  who  feel  that 
individual  circumstanoee  warrant  eKoeptions 
from  published  policy.  The  infoanational 
materials  should  include  ihe  name,  -title,  and 
address  of  the  official  le^mneible.  Although 
charges  and  refund  policies  should  reflect 
extensive  consideration  of  student  and 
institutional  nseds.  tt  will  not  be  possible  to 
encompass  in  these  stnictures  the  variety  of 
personal  ciicumstances  Ihat  m^  exist  or 
develop.  Institutions  ace  required  to  provide  a 
system  af  due  priMTffsi  totli8ir.atudenU,'and 
chaiges  and  refimd  policies  are  l^gitimataly  a 
part  of  thatptooeas..Studenls  and  parents 
should  be  infonned  regularly  at  pr^^^T^^JHi-Bf 
for  requesting  inlbimation  conoeming 
exceptions  to  published  policies. 


Appenifix  C  to  Part  6BZ— Vraoadmesfbr 
riirinj  Vhifalfawiii  Tiflhn  Hno  HHIfiiuMiiIn 
CoUactioD  sndTliBriy  mag  (tf  Cfaims 
Requirements  ApiiBufliielo  nStP  and 
Federal  ^IaS  Propmn  ^*— *t  and  for 
Repayment  of  Intetest  and  Special  Allowance 
OverbilUngs^BriMB  Lr-774 

Note:  The  foDowing  is*  reprint  «f  Bulletin 
L-77a,  issued  on  January  7, 1983,  with  minor 
modifications  made  to  reflect  changes  in  the 


program  regulations  since  the  date.  All 
references  to  "the  date  of  this  ballatiD"  Ivrein 
refer  to  that  date.  All  references  made  to  the 
Federal  Insured  Student  Loan  ftc^nm 
(FISLP)  shall  be  understood  to  indude  the 
Federal  PLUS  ProgEam.  Hie  bulletin  includes 
references  to  the  120-  and  ISO-day  default 
periods  that  used  to  apply  to  CSIP  and  PLUS 
Program  loans.  Public  Law  98-272  eetabliahed 
new  default  periods  of  ISO  and  240  days  (as 
set  out  in  34  CFR  082.200  of  these  upgiilatiffnf) 
for  all  new  loans  and  many  exisdqg  ones. 
Although  the  discussion  in  this  Ajipendix  C 
refers  to  the  120-  and  ISO-day  default  periods, 
it  is  equally  applicable  to  the  new  180-  and 
240-day  default  periods.  FmaDy,  references  to 
sections  of  the  regulations  puUished  on 
September  17, 1979  (44  FR  53916}  are  so 
noted.  AD  other  citations  refer  to  the  current 
regulations. 

Introduction 

Diis  bulletin  prescribes  procedures  for 
lenders  to  use  (1)  to  cure  violations  of  die 
requirements  for  due  diligence  in  collection 
("tiie  diligence")  and  timely  filing  of  claims 
under  the  Federal  Insured  Student  Loan 
Program  (FISUl,  and  (2]  to  repay  interest  and 
special  allowance  overbilUngs  made  on  loans 
evidencing  such  violations.  See  34  CTR 
682.507, 682.511.  >  These  procedures  allow  for 
the  reinstatement  of  a  lender's  eligibility  for 
interest  and  special  allowance  and  claim 
payments  on  loans -evidencing  sudi 
violations,  under  specified  circumstances. 
These  procedures  apply  to  loans  for  wfaidi 
the  first  day  Of  tiie  120-day  or  ISO-day  default 
period  occmred  on  or  after  October  21, 1979 
(the  effective  date  of  the  September  17, 1979, 
regulations],  whether  or  not  the  loans  have 
previously  been  submitted  as  claims  to  the 
Secretary. 

The  due  diligence  and  timely  filing 
requirements  governing  die  FISLP  were 
established  in  response  to  requests  from 
some  lenden  for  more  detailed  regulatory 
guidance  on  -die  proper  handling  frf  FISIJ> 
loans.  Despite  the  promulgatian  of  diese 
provisions,  a  number  of  lenders  have  failed  to 
exercise  the  requisite  care  in  their  treatment 
of  these  loans,  thereby  increasing  the  risk  of 
default  diereon  and.  in  many  cases, 
prejudicing  die  Secretary's  ability  to  collect 
fixim  the  -borrowers.  At  the  time  Ae  current 
due  diligence  and  timely  filing  rules  were 
issued,  the  Secretary  anticipated -diat 
violations  of  these  rules  would  be  so 
infrequent  as  to  permit  requests  for  cures  to 
be  handled  individually.  See  44  FR  53916 
(September  17, 1979).  However,  the 
unexpectedly  Ugh  incidence  of  vrolations  of 
these  rules  has  made  continued  case-by-case 
treatment  of  all  cure  requests 
administratively  unmanageable.  After 
carefiil)y  t:onsidering  the  views  of  Imders 
and  other  program  participants,  die  Secretary 
has  decided  to  exercise  bis  authority  under  20 
U.S.C.  3082(a]  (5],  (0),  and  34 -(311  WZaVT[g] 
(1979),  and  institute  uniform  procedures  by 
which  lendeis  with  loans  involving  violations 
of  the  due  tUhgence  or  timely  filing 
requirements  may  cure  these  violations. 


'  All  referanca*  to  the  pragram  ivgulatiam  sie  to 
Part  682  of  Title  34  of  the  Code  of  Federal 
Regulations  (34  CFR  Part  682). 


DueDiligaice 

"Except  as  provided  in  34  CTR  BB2.509(eHa} 
(1979),  coUection  activi^  is  required  to  begin 
immediately  upon  delinquency  by  the 
bonower  in  hanoriqg  the  lepayment 
obligation.  This  bolds  true  whether  or  not  the 
borrower  received  a  repayment  «/^K«Miiilf  or 
signed  a  repayment  agreement  Under  34  CFX 
082.20a  default  on  a  FISLP  loan  occurs  when 
a  i>orrower  fails  to  make  a  payment  when 
due,  provided  ths  failure  peniats  for  120 
days  for  loans  payable  in  monthly 
installments,  or  for  ISO  days  for  loans 
payable  in  less  frequent  installments.  If, 
however,  the  lender  has  added  the  optional 
proviaion  to  die  prnmiaanry  note  requhiing  the 
bonower  to  execute  a  repayment  ■gi— nnwii 
not  later  than  120  days  prior  to  die  expiratioa 
of  the  graoe  period  (See  34  CFR  «B2.S00(eX3), 
(1979),  tiie  loan  entered  repayment  prior  to 
September  4. 1985  (see  50  FR  35970),  the 
lender  sends  the  agreement  to  the  borrower 
150  days  or  more  before  the  end  of  die  grace 
period,  and  the  agreement  is  not  executed 
before  the  end  of  the  grace  period,  liefauh 
occurs  at  that  time.  See  34  CFR  fi8Z.510(b)(ii) 
(1979).  One  exception  to  this  rule  is  as 
follows:  if  the  holder  of  die  loan  is  not  the 
lender  diat  made^ie  ban.  the  holder  may 
choose  to  forego  enforcement  of  the  optional 
120-day  provision  in  the  note. 

The  120/160  day  default  period  applies 
regardless  of  whether  payments  were  missed 
consecutively  or  intermittently.  For  example, 
if  the  borrower,  on  a  loan  payable  in  monthly 
installments,  makes  his  January  1st  payment 
on  time,  his  February  1st  payment  two 
months  late  (April  1st),  his  March  1st 
payment  three  months  late  Qune  Ist),  and 
makes  no  further  payments,  the  default 
period  begins  on  February  Ist  with  the  first 
delinquency,  and  ends  on  August  1st  when 
the  April  1st  payment  becomes  120  days  past 
due.  The  lender  must  treat  the  payment  made 
on  April  1st  as  the  Februaiy  1st  payment 
since  the  February  1st  payment  had  not  been 
made  prior  to  that  time.  Similarly,  the  lender 
must  treat  the  payment  made  on  June  1st  as 
the  March  1st  payment  since  the  March 
payment  had  not  been  made  prior  to  that 
time.  Note:  Lenders  are  strongly  encouraged 
to  exercise  forbearance,  prior  to  default  for 
the  benefit  of  borrowers  who  have  missed 
payments  intermittently  but  have  otherwise 
indicated  willingness  to  repay  their  loans. 
See  34  C311  682.211.  The  forebearance 
process  helps  to  reduce  the  incidence  of 
default  and  serves  to  emphasize  for  the 
borrower  the  importance  of  compliance  with 
the  repayment  obligation. 

Timely  Piling 

The  OO-day  filing  period  applicable  to 
FISLP  default  claims  is  set  forth  in  34  CFR 
682.511(e)  (D  and  (3).  The  90-day  filing  period 
begins  at  the  end  of  the  120/lSO  day  default 
period.  The  lender  must  file  a  default  claim 
on  a  loan  in  default  by  the  end  of  the  filing 
period,  unless  the  borrower  brings  the 
account  current  before  the  end  cJ  the  filing 
period.  In  such  a  case,  the  lender  may  choose 
not  to  file  a  claim  on  the  loan  at  that  time. 

In  addition,  for  any  loan  less  than  210  days 
delinquent  on  the  date  of  this  bulletin,  the 
lender  need  not  file  a  claim  on  that  loan 
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before  the  210lh  day  of  delinquency  (120-day 
default  period  plus  90-day  filing  period)  if  the 
borrower  brings  the  account  less  than  120 
days  delinquent  before  such  210th  day.  Thus, 
in  the  above  example,  if  the  borrower  makes 
the  April  Ist  payment  on  August  2nd.  the  90- 
day  filing  period  continues  to  run  from 
August  1st.  unless  the  loan  was  less  than  210 
days  delinquent  on  the  date  of  this  bulletin.  If 
the  loan  was  less  than  210  days  delinquent  on 
the  dale  of  this  bulletin,  then  the  August  2nd 
payment  makes  the  loan  91  days  delinquent, 
and  the  lender  may,  but  need  not  file  a 
default  claim  on  the  loan  at  that  time.  If. 
however,  that  loan  again  becomes  120  days 
delinquent,  the  lender  must  file  a  default 
claim  within  90  days  thereafter  (unless  the 
loan  is  again  brought  to  less  than  120  days 
delinquent  prior  to  the  end  of  that  90  day 
period).  If  other  words,  for  any  loan  less  than 
210  days  delinquent  on  the  date  of  this 
bulletin,  the  Secretary  will  permit  a  lender  to 
treat  payments  made  during  the  filing  period 
as  "curing"  the  default  it  such  payments  are 
sufficient  to  make  the  loan  less  than  120  days 
delinquent. 

If  a  lender  fails  to  comply  with  either  the 
due  diligence  or  timely  filing  requirements, 
the  affected  loan  ceases  to  be  insured;  that  is. 
the  lender  loses  its  right  to  receive  interest 
benefits,  special  allowance  and  claim 
payments  thereon.  Some  examples  of 
violations  of  the  due  diligence  requirements 
are  set  out  in  section  I.C.  below. 

1.  Cure  Procuredures 

A.  Definitions 

The  following  definitions  apply  to  terms 
used  throughout  Section  I  of  this  bulletin. 

"Full payment"  means  payment  by  the 
borrower,  or  another  person  (other  than  the 
lender)  on  the  borrower's  behalf,  in  an 
amount  at  least  as  great  as  the  monthly 
payment  amount  required  under  the  existing 
terms  of  the  loan,  "exclusive  of  any 
forbearance  agreement  in  force  at  the  time  of 
the  default.  (For  example,  if  the  original 
repayment  schedule  or  agreement  called  for 
payments  of  $30  per  month,  but  a  forbearance 
agreement  was  in  effect  at  the  time  of  default 
that  allowed  the  borrower  to  pay  $15  per 
month  for  a  specified  time,  and  the  borrower 
defaulted  in  making  the  reduced  payments,  a 
■full  payment"  would  be  $30,  or  two  $15 
payments  in  accordance  with  original 
repayment  schedule  or  agreement.) 

"Reinstatement"  with  respect  to  insurance 
coverage  means  the  reinstatement  of  the 
lender's  right  to  receive  default,  death, 
disability,  or  bankruptcy  claim  payments  for 
the  unpaid  principal  balance  of  the  loan  and 
for  unpaid  interest  accruing  on  the  loan  after 
the  date  of  reinstatement.  Upon 
reinstatement  of  insurance,  the  borrower 
regains  the  right  to  receive  forbearance  or 
deferments,  as  appropriate.  For  purposes  of 
this  bulletin,  "reinstatement "  with  respect  to 
insurance  on  a  loan  does  not  include 
reinstatement  of  the  lender's  right  to  receive 
interest  and  special  allowance  payments  on 
that  loan.  Reinstatement  of  the  lender's  rights 
to  receive  interest  and  special  allowance 
payments  is  addressed  in  Section  I.B.  1. 
below. 
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B.  General 

1.  Resumption  vf  Interest  and  Special 
Allowance  Billing  on  Loans  Involving  Due 
Diligence  or  Timely  Filing  Violations.  For 
any  loan  on  whidi  a  cure  is  attempted  under 
this  bulletin,  the  lender  may  resume  billing 
for  interest  and  special  allowance  on  the  loan 
only  for  periods  following  the  earlier  of  (1)  its 
receipt  of  the  equivalent  of  three  full 
payments  thereon,  after  the  date  of  this 
bulletin  or  the  dale  of  the  violation, 
whichever  is  later,  or  (2)  receipt  by  the 
borrower  of  an  authorized  deferment,  after 
reinstatement  of  insurance  coverage. 

2.  Reservation  of  the  Secretary's  Right  to 
Strict  Enforcement.  While  this  bulletin  allows 
cures  to  be  attempted  for  particular 
violations  in  specified  ways,  the  Secretary 
retains  the  option  of  refusing  to  permit  or 
recognize  cures  in  cases  where,  in  the 
Secretary's  judgment,  a  lender  has  committed 
an  excessive  number  of  severe  violations  of 
the  due  diligence  or  timely  filing  rules,  and  in 
cases  where  the  best  interests  of  the  program 
otherwise  require  strict  enforcement  of  these 
requirements.  More  generally,  this  bulletin 
states  the  Secretary's  general  policy  and  is 
not  intended  to  limit  in  any  way  the  authority 
and  discretion  afforded  the  Secretary  by 
statute  or  regulation. 

3.  Interest  and  Special  Allowance 
Repayment  and  Certification  Required  as  a 
Condition  for  the  Secretary  Recognition  of  a 
Cure.  The  Secretary  has  commenced  a 
concerted  effort  to  recoup  all  excess  interest 
and  special  allowance  payments  made  on 
loans  involving  due  diligence  or  timely  filing 
violations.  Accordingly,  the  Secretary  will 
not  recognize  cures  for  such  violations  until 
the  lender  has  filed  an  executive  Interest  and 
Special  Allowance  Certification  Form 
(Attachment  A)  with  the  Division  of 
Certification  and  Program  Review  of  the 
regional  office  responsible  for  the  State  in 
which  the  lender  maintains  its  principal  place 
of  business.  Additionally,  the  lender  must 
enclose  a  photocopy  of  the  certification  with 
each  "cured"  claim  it  files. 

4.  Applicability  of  the  Cure  Procedures  to 
Particular  Classes  of  Loans.  The  cure 
procedures  outlined  in  this  bulletin  apply 
only  to  a  loan  for  which  the  first  day  of  the 
120/180  day  default  period  that  ended  with 
default  by  the  borrower  occurred  on  or  after 
October  21, 1979,  end  which  involve 
violations  only  of  the  due  diligence  and/or 
timely  filing  requirements. 

The  cure  procedures  applicable  to  loans 
involving  due  diligence  violations  also  apply 
to  loans  involving  violations  of  both  the 
timely  filing  and  due  diligence  requirements. 

5.  Excusal  of  Certain  Due  Diligence 
Violations.  A  tender  whose  claim  was 
previously  denied  solely  for  violation  of  the 
timely  filing  rule. .  nd  who  is  permitted  to 
cure  that  violation  under  the  procedures  set 
out  in  this  bulletin,  will  not  be  required  to 
utilize  the  procedures  for  curing  due  diligence 
violations,  or  to  repay  interest  and  special 
allowance  improperly  received  from  the 
Secretary  as  a  result  of  a  due  diligence 
violation  for  periods  prior  to  the  timely  filing 
violation.  This  applies  even  if.  upon 
submission  of  the  "cured"  claim,  the 


Secretary  discovers  that  evidence  of  due 
diligence  violations  appeared  in  the  file  of  the 
previously  rejected  claim. 

The  Secretary  will  also  excuse  a  due 
diligence  violation  by  a  lender  if  the  account 
was  brought  current  by  the  borrower  (or 
another,  other  than  the  lender,  on  the 
borrower's  behalf)  prior  to  the  120th/l80th 
day  of  the  delinquency  period  during  which 
the  violation  occurred. 

6.  Treatment  of  Accrued  Interest  on 
"Cured"  Claims. — a.  Due  Diligence 
Violations.  For  any  default  claim  involving 
"cured  "  violations  of  the  due  diligence  rules, 
the  Secretary  will  not  reimburse  the  lender 
for  any  unpaid  interest  accruing  after  the  first 
day  of  the  120/180  day  period  that 
culminated  in  default,  and  prior  to  the  date  of 
reinstatement  of  insurance  coverage. 

For  any  loan  involving  "cured"  due 
diligence  violations,  the  lender  may  capitalize 
unpaid  interest  accruing  on  the  loan  from  the 
commencement  of  the  120/180  day  default 
period  to  the  date  of  the  reinstatement  of 
insurance  coverage.  See  sections  I.C.  and  D. 
below.  However,  if  the  lender  later  files  a 
claim  on  that  loan,  the  lender  must  deduct 
this  capitalized  interest  from  the  amount  of 
the  claim.  This  deduction  must  be  reflected  in 
column  15  on  the  OE  Form  1207,  Lender's 
Application  for  Insurance  Claim  on  Federal 
Insured  Student  Loan,  filed  with  the  claim 
evidencing  the  cure. 

b.  Timely  Filing  Violations.  For  any  default 
claim  involving  "cured"  violations  of  the 
timely  filing  rules,  the  Secretary  will  not 
reimburse  the  lender  Ibr  any  unpaid  interest 
accruing  after  the  end  of  the  120/180  day 
default  period  that  cubninated  in  default,  and 
prior  to  the  date  of  reinstatement  of 
insurance  coverage. 

For  any  default  claim  involving  a  "cured" 
timely  filing  violation,  if  insurance  coverage 
is  later  reinstated,  the  lender  may  capitalize 
unpaid  interest  accruing  on  the  loan  from  the 
commencement  of  the  original  120/180  day 
default  period  to  the  date  of  the 
reinstatement  of  insurance  coverage.  See 
sections  I.C.  and  D.  below.  However,  if  the 
lender  later  files  a  claim,  on  that  loan,  the 
lender  must  deduct  this  capitalized  interest 
from  the  amount  of  the  claim,  except  that  the 
lender  need  not  deduct  from  the  claim  unpaid 
interest  that  accrued  on  the  loan  during  the 
original  120/180  day  default  period.  This 
deduction  must  be  reflected  in  Column  15  of 
the  OE  Form  1207,  Lender's  Application  for 
Insurance  Claim  on  Federal  Insured  Student 
Loan  filed  with  the  claim  evidencing  the  cure. 

Some  timely  filing  cures  will  not  reinstate 
insurance  coverage.  For  treatment  of  accrued 
interest  in  such  cases,  see  Section  I.D.l.c. 

7.  Documents  to  be  Submitted  with 
"Cured"  Claims.  The  Secretary  requests  that 
any  lender  submitting  a  claim  on  a  loan 
involving  "cured"  violations  identify  the 
claim  as  such  with  a  note  in  the  claim  file 
stapled  to  the  new  OE  Form  1207. 

For  all  "cured"  claims,  the  lender  must 
submit: 

*  For  loans  on  which  a  claim  was 
previously  rejected,  all  documents  sent  by  the 
regional  office  with  the  original  claim  (when 


Federal  Register  /  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Rules  and  Regulations 


40929 


the  claim  was  rejected  and  returned  to  the 
lender),  including  without  limitation,  the 
original  OE  Form  1207  and  all  documents 
showing  the  rea8on(s)  for  the  original 
rejection; 

•  All  documents  ordinarily  required  in 
connection  with  the  submission  of  a  default 
claim,  including,  without  limitation,  the 
promissory  note,  which  must  bear  a  valid 
assignment  to  the  United  States  of  America: 

•  A  new  OE  Form  1207; 

•  All  documents  showing  that  the  lender 
has  complied  with  the  applicable  cure 
procedures  and  requirements;  and 

•  A  copy  of  the  Interest  and  Special 
Allowance  Certification  form  (Attachment 
A). 

C.  Cures  for  Violations  of  the  Due  Diligence 
in  Collection  Requirements  (34  CFR  682.507) 

A  violation  of  the  due  diligence  in 
collection  rules  occurs  when  a  lender  fails  to 
meet  requirements  found  in  34  CFR  682.507. 
For  example,  a  violation  occurs  if  the  lender 
fails  to: 

•  Remind  the  borrower  of  the  date  a 
missed  payment  was  due  within  15  days  of 
delinquency; 

•  Attempt  to  contact  the  borrower  and  any 
endorser  at  least  3  times  at  regular  intervals 
during  the  rest  of  the  120/180  day  default 
period; 

•  Request  pre-claims  assistance  from  the 
Department  of  Education; 

•  Request  skip-tracing  assistance  from  the 
Secretary,  if  required,  or 

•  Send  a  final  demand  letter  to  the 
borrower  exercising  the  option  to  accelerate 
the  due  date  for  the  outstanding  balance  of 
the  loan,  unless  the  lender  does  not  know  the 
borrower's  address  as  of  the  90th  day  of 
delinquency. 

1.  Reinstatement  of  Insurance  Coverage.  In 
the  case  of  a  due  diligence  violation,  the 
lender  may  utilize  either  of  the  two 
procedures  described  below  for  obtaining 
reinstatement  of  insurance  coverage  on  the 
loan.  After  the  date  of  this  bulletin,  or  after 
the  date  of  the  violation,  whichever  is  later: 

(a)  the  lender  obtains  a  new  repayment 
agreement  signed  by  the  borrower  which 
complies  with  the  ten  and  fifteen  year 
repayment  limitations  set  out  in  34  CFR 
682.209(a)(6);  or 

(b)  the  lender  obtains  3  full  payments.  If  the 
borrower  later  defaults,  the  lender  must 
submit  evidence  of  these  payments  [e.g. 
copies  of  the  checks)  with  the  claim. 

2.  Borrower  Deemed  Current  As  of  Date  of 
Cure.  On  the  date  the  lender  receives  a 
signed  copy  of  the  new  repayment  agreement, 
or  receives  the  third  (curing)  payment, 
insurance  coverage  on  the  loan  is  reinstated, 
and  the  borrower  shall  be  deemed  by  the 
lender  to  be  current  in  repaying  the  loan  and 
entitled  to  all  rights  and  benefits  available  to 
FISLP  borrowers.  If  the  borrower  later 
becomes  delinquent  in  repayment,  the  lender 
shall  follow  the  collection  procedures  set  out 
in  34  CFR  682.507.  and  the  timely  filing 
requirements  set  out  in  34  CFR  682.511. 

D.  Cures  for  Violations  of  the  Timely  Filing 
Requirements  (34  CFR  682.511) 

1.  Default  Claims. — a.  Reinstatement  of 
Insurance  Coverage.  In  order  to  obtain 


reinstatement  of  insurance  coverage  on  a 
loan  in  the  case  of  a  timely  filing  violation, 
the  lender  must  first  locate  the  borrower  after 
the  date  of  this  bulletin,  or  after  the  date  of 
the  violation,  whichever  is  later  (see  Section 
I.D.l.d.  for  description  of  acceptable  evidence 
of  location).  Then,  the  lender  must  send  to  the 
borrower,  at  the  address  at  which  the 
borrower  was  located,  (i)  a  new  repayment 
agreement,  to  be  signed  by  the  borrower, 
which  complies  with  the  ten  and  fifteen  year 
repayment  limitations  set  out  in  34  CFR 
682.209(a)(6).  along  with  (ii)  a  collection  letter 
indicating  in  strong  terms  the  seriousness  of 
the  borrower's  delinquency  and  its  potential 
effect  on  his  or  her  credit  rating  if  repayment 
is  not  commenced  or  resumed. 

If,  within  30  days  after  the  lender  sends 
these  items,  the  borrower  fails  to  make  a  full 
payment  or  to  sign  and  return  the  new 
repayment  agreement,  the  lender  shall,  within 
5  working  days  thereafter,  send  the  borrower 
a  copy  of  the  attached  "B-Hour"  collection 
letter,  on  the  lender's  letterhead.  (See 
Attachment  B). 

b.  Borrower  Deemed  Current  Under 
Certain  Circumstances.  If.  within  45  days 
after  the  lender  sends  the  new  repayment 
agreement  to  the  borrower  for  signature,  the 
borrower  makes  a  full  payment  or  signs  and 
returns  the  new  repayment  agreement, 
insurance  coverage  on  the  loan  is  reinstated. 
The  borrower  shall  be  deemed  by  the  lender 
to  be  current  in  repaying  the  loan  and  entitled 
to  all  rights  and  benefits  available  to  FISLP 
borrowers.  If  the  borrower  later  becomes 
delinquent  in  repayment,  the  lender  shall 
follow  the  collection  steps  set  out  in  34  CFR 
682.507  and  the  timely  filing  requirements  set 
out  in  34  CFR  682.511. 

c.  Borrower  Deemed  in  Default  Under 
Certain  Circumstances.  If  the  borrower  does 
not  make  a  full  payment,  or  sign  and  return 
the  new  repayment  agreement,  within  45 
days  after  the  lender  sends  the  new 
repayment  agreement,  the  lender  shall  deem 
the  borrower  to  be  in  default.  The  lender 
shall  then  file  a  default  claim  on  the  loan 
accompanied  by  acceptable  evidence  of 
location  (see  I.D.l.d  below),  within  30  days 
after  the  end  of  such  45-day  period.  Although 
insurance  coverage  is  not  reinstated  on  loans 
involving  these  circumstances,  the  Secretary 
will  honor  default  claims  submitted  in 
accordance  with  this  paragraph,  on  the 
outstanding  principal  balance  of  such  loans, 
and  on  unpaid  interest  accruing  on  the  loan 
during  the  120/180  day  default  period. 

d.  Acceptable  Evidence  of  Location.  Only 
the  following  documentation  is  acceptable  as 
evidence  that  the  lender  has  located  the 
borrower 

(i)  Postal  receipt  signed  by  the  borrower 
not  more  than  25  days  prior  to  the  date  on 
which  the  lender  sent  the  new  repayment 
agreement,  indicating  acceptance  of 
correspondence  from  the  lender  by  the 
borrower  at  the  address  shown  on  the 
receipt;  or 

(ii)  A  completed  "Certification  of  Borrower 
Location"  form  (Attachment  C). 

2.  Death.  Disability,  and  Bankruptcy 
Claims.  Lenders  may  immediately  resubmit 
any  death  or  disability  claim  which  was 
rejected  solely  for  failure  to  meet  the  60  day 
timely  filing  requirement  [see  34  CFR 


685.511(e)(2)).  However,  the  Secrelarj-  will 
not  pay  any  such  claim  if.  before  the  date  the 
lender  determined  that  the  borrower  died  or 
was  totally  and  permanently  disabled,  the 
lender  had  violated  the  due  diligence  or 
timely  filing  requirements  applicable  to 
default  claims  with  respect  to  that  loan. 
Interest  that  accrued  on  the  loan  after  the 
expiration  of  the  60-day  filing  period  remains 
uninsured  by  the  Secretarj-.  and  the  lender 
must  repay  all  interest  and  special  allowance 
received  on  the  loan  for  periods  after  the 
expiration  of  the  60-day  filing  period. 

The  Secretary  has  determined  that,  in  the 
vast  majority  of  cases,  the  failure  of  a  lender 
to  comply  with  the  timely  filing  requirement 
applicable  to  bankruptcy  claims  causes 
irreparable  harm  to  the  Secretary's  ability  to 
contest  the  discharge  of  the  loan  by  the  court, 
or  to  otherwise  collect  from  the  borrower. 
Therefore,  the  Secretary  has  decided  not  to 
permit  cures  for  violations  of  the  timely  filing 
requirement  applicable  to  bankruptcy  claims, 
except  when  the  lender  can  demonstrate  that 
the  bankruptcy  action  has  concluded  and  thai 
the  loan  has  not  been  discharged  in 
bankruptcy.  In  that  case,  the  lender  shall 
treat  the  loan  as  in  default.  The  Secretary 
will  honor  a  default  claim  later  filed  on  such 
a  loan  only  if  the  lender  has  met  the  cure 
requirements  set  out  in  Section  I.C.  above  for 
due  diligence  violations. 

II.  Repayment  of  Interest  and  Special 
Allowance  on  Loans  Evidencing  Violations  of 
the  Due  Diligence  or  Timely  HlLig 
Requirements. 

A.  General  Rule 

If  has  always  been  the  Secretary's 
interpretation  of  the  FISLP  statute  and 
regulations  that  a  lender's  right  to  receive 
interest  and  special  allowance  payments  on  a 
FISLP  loan  terminates  immediately  following 
the  lender's  violation  of  the  due  diligence  or 
timely  filing  requirements.  This  applies 
whether  or  not  the  lender  has  filed  a  claim  on 
ihe  loan.  In  other  words,  lenders  may  receive 
interest  and  special  allowance  only  on  loans 
which  are  insured  by  the  Secretary.  Since 
these  violations  result  in  the  termination  of 
insurance,  they  also  result  in  the  termination 
of  FISLP  benefits. 

B.  Cessation  of  Billing  on  Loans  Evidencing 
Violations  of  the  Due  Diligence  or  Timely 
Filing  Requirements 

Any  lender  currently  billing  the  Secretary 
for  interest  and  special  allowance  on  a  loan 
that  the  lender  A/jows  involves  a  due 
diligence  or  timely  filing  violation  must  cease 
doing  so  immediately.  However,  except  in 
connection  with  the  certification  described 
below,  lenders  are  not  required  at  this  time  to 
review  their  loan  portfolios  for  due  diligence 
and  timely  filing  violations. 

C.  Determination  of  Amounts  of  Interest  and 
Special  Allowance  That  Must  Be  Repaid 

1.  Due  Diligence  Violations.  In  the  case  of 
due  diligence  violations,  it  is  often  difficult  to 
ascertain  the  precise  date  on  which  a 
violation  occurred.  For  the  administrative 
ease  of  the  Secretary  and  lenders,  the 
Secretary  has  decided  to  waive  his  ri^ht  to 
recoup  interest  and  special  allowance 
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paymentf  nads  to  a  tender  for  periocb 
between  the  date  of  a  doe  diligence  violation 
and  die  end  of  the  120/180  day  default  period. 
However,  any  lender  that  haa  received 
interest  and/or  apedal^  allowance  payments 
from  the  Secretary  for  periods  after  the  end  of 
the  120/180  day  default  period  on  a  loan  that 
the  lender  knows  involves  a  due  diligence 
violation  must  promptly  repay  those  amounts. 

2.  Timely  Filing  Violations.  In  the  case  of 
timely  fUing  violations,  the  lender  loses  its 
right  to  receive  interest  and  special 
allowance  pajrments  as  of  the  expiration  of 
the  applicable  timely  filing  period.  Therefore, 
any  lender  that  has  received  interest  and/or 
special  allowrance  payments  from  the 
Secretary  for  periods  following  the  end  of  the 
applicable  timely  filing  period  on  a  loan  that 
the  lender  knows  involves  a  timely  filing 
violation  must  repay  those  amounts. 

3.  Situations  in  Which  a  Lender  May  Have 
Received  Interest  Benefits  for  Periods  During 
Which  a  Loan  was  Uninsured.  Because  most 
due  diligence  violations,  and  all  timely  filing 
violations,  occur  after  termination  of  the 
grace  period,  interest  payments  are  ordinarily 
not  affected  by  such  violations.  However, 
there  are  three  types  of  situations  in  which  a 
lender  may  have  received  interest  payments 
from  the  Secretary  to  which  it  was  not 
entitled  due  to  a  due  diligence  or  timely  filing 
violation. 

a.  Promissory  notes  that  include  a 
requirement  that  the  borrower  sign  a 
repayment  agreement  no  later  than  120  days 
prior  to  the  expiration  of  the  grace  period.  In 
such  cases,  a  due  diligence  violation  may 
occur  during  the  grace  period,  when  the 
lender  may  otherwise  have  been  eligible  to 
receive  interest  benefits.  However  the  lender 
need  not  repay  that  interest  to  the  Secretary. 
See  U.d.  above. 

b.  Deferment  Periods.  A  due  diligence 
violation  may  occur  prior  to  a  deferment 
period  when  the  lender  would  otherwise  have 
been  eligible  to  receive  interest  benefits. 


c.  Loans  Made  Prior  to  December  15, 1968. 
A  loan  disbursed  prior  to  December  15, 1968, 
and  which  qualified  for  payment  of  Federal 
interest  benefits  at  the  time  the  loan  was 
disbursed,  qualifies  for  payment  of  a  3 
percent  interest  subsidy  on  the  unpaid 
principal  balance  during  the  entire  repayment 
period,  provided  the  loan  remains  insured.  In 
the  case  of  such  a  loan,  a  due  diligence  or 
timely  filing  violation  terminates  the  lender's 
eligibility  for  the  3  percent  payments. 

D.  Procedures  for  Repayment  of  Federal 
Interest  Benefits  and  Special  Allowance 
Received  by  a  Lender  for  Periods  During 
Which  a  Loan  Waa  Uninsured 

A  Lender  must  make  the  repayments  of 
interest  and/or  special  allowance  discussed 
in  II.C,  above,  by  way  of  an  adjustment 
during  the  two  quarters  immediately 
following  the  discovery  of  the  violation. 
These  adjustments  must  be  reported  in  a 
format  similar  to  that  in  Attachment  D,  and 
must  not  be  reported  on  the  normal  Lender's 
Request  for  Interest  and  Special  Allowance 
(ED  Form  799)  submission.  Lenders  are 
requested  not  to  send  a  check  with  the 
adjustment,  the  ovirpaid  amount  will  be 
deducted  by  the  Secretary  fi-om  the  lender's 
next  regular  interest  and  special  allowance 
payment.  The  adjustment  must  state  the 
quarters  for  which  the  adjustment  is  being 
made,  and  the  total  dollar  amounts  of  all 
loans  involved  in  tke  adjustment  In  addition, 
for  five  years  after  any  loan  for  which  an 
adjustment  is  made  is  repaid  in  full,  the 
lender  shall  retain  a  record  of  the  basis  for 
the  adjustment  showing  the  amount(s)  of  the 
overbilling(s)  repaid,  the  violation(s)  giving 
rise  to  the  overbilling(s),  and  the  date  it  used 
for  cessation  of  interest  and/or  special 
allowance  eligibility  in  calculating  the 
overbilled  amount.  See  34  CFR  682.515(a)(2). 
Completed  adjustment  forms  should  be  sent 
to  the  following  address:  Student  Loan 
Processing  Center,  P.O.  Box  2640,  Norfolk, 
Virginia  23501. 


Attachments.         | 

Attachment  A — Interest  and  Special 
Allowance  Certificatioa  Foon 


I.  (name) . 


,  as  a  duly 


authorized  official  of  (lender  name  and 

address) ,  hereby  certify  on 

behalf  of  this  institution  as  follows: 

(1)  After  consulting  with  all  appropriate 
employees,  agents,  and  servicers  of  this 
institution  responsible  for  the  collection  of, 
and  the  filing  of  claims  on.  FISLP  loans.  I 
have  determined  that  this  institution  has  not 
knowingly  delayed  filing  claims  on  FISLP 
loans  evidencing  violations  of  the  due 
diligence,  timely  filing  or  other  requirements 
for  the  purpose  of  continuing  to  bill  the 
Secretary  of  Education  or  his  predecessors 
for  interest  benefits  or  special  allowance 
thereon,  nor  will  this  institution  do  so  in  the 
future. 

(2)  This  institution  will  thoroughly  review 
all  FISLP  loans  for  which  claims  were  denied 
for  violation  of  the  due  diligence  in  collection 
or  timely  filing  regulations.  34  CFR  682.511 
and  .518  (1979)  respectively  or  the  current 
regulations,  34  CFR  682,507  and  .511, 
respectively.  The  purpoee  of  this  review  will 
be  to  determine  how  mach  interest  and 
special  allowance  the  Secretary  has  paid  this 
institution  on  these  loaas  for  the  period(s] 
during  which  they  were  uninsured  due  to 
these  violations.  This  institution  will  repay 
any  and  all  such  amounts  so  determined  by 
way  of  an  adjustment  to  one  of  the  next  two 
quarterly  interest  and  special  allowance 
billings  (ED  Form  799). 

(3)  This  institution  will  retain  all  records 
and  upon  request  will  provide  the  Secretary 
of  Education  with  all  information  required  by 
Bulletin  L-77a  in  connection  with  repayment 
of  interest  and  special  allowance 
overbillings. 

Signature  of  Employee  

Date    

Lender  identification  Ntmiber 

BILLINQ  CODE  4000-01-M 


19  86 
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AttachTsent  B 


NOTICE 


TO: 


Oat* 


Social  Security  Number 


You  have  previously  been  notified  that  you  are  severely  delinquent  In  repaying 
your  Guaranteed  Student  Loan.  This  notice  Is  our  final  effort  to  reaedy 


this  delinquency.  Tou  aust  contact  us  at 


within 


48  HOURS 

Failure  to  act  upon  this  notice  will  result  In  transfer  of  your  account  to 
the  Federal  Govemaent. 


Official  of  Lender 


Title 
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Attachment  C 


Certification  of  Borrower  Location 


As  an  employee  or  agent  of 


Name  and  Address  of  Lender 


Z  hereby  certify  as  follows: 


I.   On 


2. 


3. 


4. 


,  Z  spoke  with  or  received  written  communication 


Date 
from  (copy  attached) : 
(circle  a  or  b) 

(a)  the  borrower  on  the  loan  underlying  this  default  claim;  or 

(b)  a  parent,  spouse,  or  sibling  of  the  borrower. 

The  borrower,  parent,  spouse,  or  sibling  represented  to  me  that  the 
borrower's  address  and   telephone  number  are  ~  


Address  and  Telephone  Number 

Within  15  days  thereafter,  this  institution  sent  the  borrower  a  new 
repayment  agreement  along  with  a  collection  letter  of  the  type 
described  in  section  Z.D.l.a.ii  of  Bulletin  L-77a,  dated  January  7,  1983, 
to  the  address  set  out  in  '2)'  above. 

(Applicable  only  if  1(b),  above,   is  used)   The  letter  and  agreement 
referenced  in  3,  above,  has  not  been  returned  undelivered. 


Naune  of  Borrower 


Signature  of  Employee  or  Agent 


Borrower's  SSN 


Typed  Name  of  Employee  or  Agent 


i 


Title  of  Enployee  or  Agent 

J 

Date 


I 


Lender  Identification  Number 


UM 
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CURE  PROCEDURE 
Att:achn-.»»»  D        Repayment  of  Interest  Beneflta  and  Special  Allowanoe 

•^••^^ -—'■—— . 


r 


L 


n 


J 


(1)   MUlNQraiMO 


m  METMQO 


•D 


A  Sf^V^raiMO 


II^ERESr  AI«UST>BrrS  (g^on^thge^^^^ 


FxlreCREASEP  I 


SPECIAL  ALLOWANCE  ADJUSnCNTS 


QTR.  ENDINQ 


/    / 


/    / 


/    / 


/    / 


/    / 


/    / 


Jk 


J% 


Jk 


_7% 


_9X 


J% 


J3L 


7% 


^ 


■ Loans  made  before  October  1,  1981: 

'MmCE  PRlHCm  BALA1«S 

BALANCE  PREVIOaSLY  SHOULD  HAVE  BEEN 

-^ H^ORTED  REPORTED 


AVERAGE  PRINCIPAL 
BALANCE 


/    / 


/    / 


1A% 


12% 


Jk 


8% 


7% 


14% 


12% 


j& 


NJi]>:!  iDbnot  subodi  iUbi' 


Loans  oade.  on  or  after  October  1 .  1981: 


»««««f  f«r  T«t-«r«J^°SIf!??^,Y^'^  °«  MMsslon  o£  ED  Form  799.  **LBnder"^ 


BEST  COPY  AVAILABLE 


I  I 
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Appmfix — Sumnary  of  CommenU  and 


(Editorial  Note:  This  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations.] 

Subpart  A— Pnpoae  and  Scope 

Section  882.102    Obtaining  and  repaying  a 
loan. 

CommenL-  Several  commenters  objected  to 
the  description  of  the  application  process 
contained  in  §  682.102  of  the  NPRM.  Many 
commenters  recommended  that  this  section 
of  the  regulations  be  revised  to  allow  the  use 
of  electronic  data  transmission  technology 
and  a  different  sequential  flow  of  paper  or 
data  among  the  student,  school,  lender  and 
agency.  A  number  of  the  commenters 
believed  that  the  apphcation  process  as 
described  precludes  the  use  of  a  combined 
form  for  the  loan  apphcation  and  the 
promissory  note.  Many  of  the  commenters 
recommended  that  the  school  be  permitted  to 
mail  the  apphcation  directly  to  the  lender  to 
prevent  potential  fraudulent  alteration  by  the 
borrower  of  the  school  certification. 

Response:  No  change  has  been  made.  The 
intent  of  Subpart  A  is  to  provide  the  reader 
with  general  information  about  the  GSL  and 
PLUS  programs  and  the  types  of  information 
contained  in  the  ensuing  subparts. 
Accordingly,  the  provisions  of  S  682.102  are 
general  descriptions  of  the  process  of 
obtaining  and  repaying  a  loan  and.  therefore. 
are  not  to  be  considered  requirements 
governing  the  apphcation  process.  Where 
possible,  the  regulations  have  been  written  to 
accommodate  electronic  processing  and 
combined  applications  and  promissory  notes. 
A  school  may  mail  an  application  directly  to 
a  lender. 

Section  882.103    Applicability  of  subparts. 

Comment-  One  commenter  recommended 
that  guarantee  agency  programs  be  exempt 
from  the  provisions  of  Subpart  G  and 
Appendix  C  because  agencies  already  have 
established  their  own  limitation,  suspension 
and  termination  procedures  and  cure 
procedures  for  violations  of  agency  rules 
regarding  due  diligence  and  timely  filing  of 
claims. 

Response:  No  change  has  been  made.  The 
Secretary  is  extending  coverage  of  Subpart  G, 
which  formerly  governed  only  the  Secretary's 
authority  to  limit,  suspend  or  terminate  a 
lender's  eligibility  to  participate  in  the  FISL 
Program,  to  include  a  lender's  eligibility  to 
participate  in  a  guarantee  agency  program. 
The-extension  by  the  Secretary  of  Subpart  G 
to  guarantee  agency  lenders  is  not  intended 
to  relieve  guarantee  agencies  of  the  duty  to 
establish  and  implement  their  own  limitation, 
suspension  and  termination  procedures.  The 
Secretary  believes,  however,  that  the 
integrity  of  these  programs  requires  that  the 
Secretary  also  have  the  abihty  to  control, 
through  limitation,  suspension,  and 
termination  actions,  the  participation  of 
lenders  in  all  guarantee  agency  programs  of 
lenders  who  violate  program  requirements. 

Appendix  C  does  not  apply  to  guarantee 
agency  programs.  As  noted  in  the  preamble 
to  the  NPRM.  however,  the  Secretary  will  use 
Appendix  C  as  a  guide  in  reviewing  "cure 
policies"  that  agencies  propose  to  use. 


Subpart  B — General  Provisions 

Section  682.200    Definitions. 
"Disbursement" 

Comment:  Several  commenters  requested 
that  this  definition  be  modified  to  reflect  the 
provisions  in  S  682.605  of  the  NPRM.  which 
would  have  required  that  checks  be  made  co- 
payable  to  the  institution  and  the  borrower 
and  sent  to  the  institution. 

Response:  A  change  has  been  made.  The 
Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  (Pub.  L  99-272;  April  7, 1986) 
prohibits  the  Secretary  from  requiring  that 
checlis  be  made  jointly  payable  to  the 
borrower  and  the  school.  'The  final 
regulations  have  been  revised  to  reflect  that 
statutory  change.  The  definition  of 
disbursement  has  been  revised  to  delete  the 
specific  rules  governing  the  disbursement  of  a 
loan  and  is  now  defined  as  the  transfer  of 
loan  proceeds  by  a  lender  to  a  borrower,  a 
school,  or  an  escrow  agent.  The  specific 
requirements  for  disbursing  a  loan  are  now 
found  in  J  682.207  of  the  final  regulations. 

"Endorser" 

Comment:  A  number  of  commenters 
objected  to  the  use  of  the  word  "endorser"  to 
describe  a  signer  of  a  promissory  note  who  is 
secondarily  liable  on  the  loan.  One 
commenter  suggested  that  since  the 
regulations  fivquently  refer  to  a  borrower  or 
school  as  "endorsing"  a  loan  check,  it  is 
confusing  to  use  the  term  "endorse"  to 
describe  a  completely  different  concept. 
Several  of  these  commenters  recommended 
that  the  word  "co-signer"  be  substituted  for 
the  word  "endorser,"  since  they  believed  that 
it  is  the  term  most  frequently  used  in  the  GSL 
and  PLUS  programs  to  describe  a 
secondarily-liable  signer  of  the  note. 

Response:  A  change  has  been  made.  The 
Secretary  has  clarified  the  definition  of  the 
term  "endorser"  by  indicating  that  it  refers  to 
the  signer  of  the  promissory  note.  Thus, 
endorsement  of  a  loan  check  by  an  institution 
does  not  make  the  Institution  secondarily 
liable  for  the  loan  obligation.  Only  endorsers 
who  sign  promissory  notes  are  liable  for  the 
repayment  of  loana. 

"Enrolled"  | 

Comment:  Numerous  commenters  opposed 
the  proposal  to  amend  the  definition  of 
"enrolled"  to  require  that  students  have 
attended  classes  in  order  to  be  considered 
enrolled  and  eligible  to  receive  GSLP  loan 
proceeds  for  an  academic  period. 
Commenters  remarked  that  adoption  of  this 
proposal  would  place  a  considerable 
administrative  burden  on  institutions,  many 
of  which  do  not  have  procedures  for  checking 
class  attendance.  Many  commenters 
disagreed  with  the  Secretary's  perception 
that  this  proposal  would  reduce  the 
likelihood  of  students  using  GSLP  loan 
proceeds  for  non-educational  purposes. 
These  commenters  felt  that,  if  a  student 
intended  to  use  the  proceeds  of  a  loan  for 
non-educational  purposes,  he  or  she  would 
simply  attend  the  Brst  class,  cash  the  loan 
check  and  then  leave  school. 

Response:  A  change  has  been  made.  The 
Secretary  has  removed  the  definition  of 
"enrolled"  from  these  regulations.  The 
definition  will  be  published  in  34  CFR  Part 


668  shortly.  In  addition,  the  Secretary  has 
revised,  in  f  682.604  of  these  final  regulations, 
the  rules  under  which  ap  institution 
processes  a  borrower's  loan  proceeds  so  that 
an  institution  may  release  loan  proceeds 
directly  to  a  student  up  to  10  days  prior  to  the 
first  day  of  classes  of  the  period  of 
enrollment  for  which  the  loan  is  intended. 

"Estimated  Cost  of  Attendance" 

Comment:  Many  commenters  objected  to 
the  exclusion  of  the  purchase  of  an 
automobile  from  a  student's  estimated  cost  of 
attendance.  Several  commenters  remarked 
that  in  some  instances,  such  as  medical  or 
nursing  students  doing  clinical  rotation  or 
students  commuting  from  distant  rural  areas 
where  no  pubhc  transportation  is  available, 
the  purchase  of  an  automobile  could  be 
considered  a  reasonable  expense.  A  number 
of  commenters  argued  that,  with  this 
provision,  the  Secretary  has  undermined 
confidence  in  the  discretion  of  the  financial 
aid  oRicer  to  allow  selective  decisions  in 
these  areas. 

Response:  No  change  has  been  made.  In 
determining  a  student's  estimated  cost  of 
attendance,  an  institution  should  calculate 
those  expenses  reasonably  related  to  the 
student's  attendance  at  that  institution  for  the 
period  for  which  the  loan  is  sought.  The 
institution  may  include  reasonable  amounts 
related  to  transportation  expenses  which  a 
student  might  be  expected  to  incur  during  the 
period  for  which  the  loan  is  intended.  The 
Secretary  does  not  believe  that  the  purchase 
price  of  a  motor  vehicle  is  a  reasonable 
transportation  expense. 

Comment-  Two  commenters  opposed  the 
inclusion  of  interest  on  previous  student 
loans  as  an  expense  related  to  a  current  loan 
period.  These  commenters  objected  to  the 
addition  of  expenses  to  a  cost  of  attendance 
figure  that,  in  many  cases,  already  exceeds 
available  aid  and  other  resources.  They  felt 
that  it  is  unwise  to  encourage  students  to 
borrow  to  pay  off  previous  debts.  Several 
commenters  supported  the  inclusion  of 
interest  on  previous  student  loans  as  an 
expense  related  to  a  current  loan  period. 

Response:  A  change  kas  been  made. 
Interest  on  previous  student  loans  that 
accrues  during  the  period  of  enrollment  for 
which  the  new  loan  is  intended  is  not  a  cost 
of  attendance  for  that  period. 

"Estimated  Financial  Assistance" 

Comment-  A  number  of  commenters 
objected  to  the  requirement  that  in 
determining  a  student's  estimated  financial 
assistance,  the  institution  must  include  all 
Federal  student  financial  aid  which  the 
student  would  be  expected  to  receive  if  he  or 
she  applied,  whether  or  not  the  student  has 
applied  for  such  aid.  The  commenters 
objected  to  this  requirement  on  the  groimds 
that,  in  some  cases,  the  data  would  not  be 
available  for  the  institution  to  estimate 
realistically  such  eligibility.  Several 
commenters  expressed  concern  that  the 
Secretary  was  requiring  studenta  to  apply  for 
aid  under  the  Campus-Based  and  Pell  Grant 
Programs  prior  to  applying  for  a  GSL  or  PLUS 
Program  loan.  These  commenters  indicated 
that  this  requirement  would  result  in  an 
increased  workload  for  institutions  and 
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would  cause  unnecessary  delays  in 
processing  CSL  and  PLUS  loan  applications. 
Response:  No  change  has  bisen  made.  The 
Secretary  believes  that  in  order  to  assuK  that 
students  do  not  receive  aid  in  excess  of  their 
cost  of  education  it  is  important  that,  prior  to 
certifying  a  GSL  application,  an  institution 
provide  an  estimate  of  the  financial  aid 
which  a  student  is  eligible  to  receive.  Public 
Law  99-272  requires  an  instituUon  to  make  a 
detennmation  of  the  student's  Pell  Grant 
eligibility  (in  the  case  of  an  undergraduate 
student)  prior  to  certifying  a  GSLP 
application.  To  comply  with  this  requirement, 
the  institution  will  have  information 
available  that  will  enable  it  to  estimate  the 
amount  of  aid  for  which  a  student  is  eligible 
under  the  Pell  Grant  and  Campti8-Ba»ed 
programs.  In  the  case  of  a  student  for  whom 
the  institution  is  not  required  to  make  a 
determination  of  Pell  Grant  eligibility,  the 
Secretary  expects  the  institution  to  make  iu 
estimate  based  solely  on  the  information 
which  it  has  available  to  it  at  the  time  the 
GSL  application  is  being  certified.  The 
institution  can  base  iU  estimate  on  the 
information  which  the  student  has  provided 
in  conjunction  with  the  application.  The 
institution  will  not  incur  any  liability  if,  after 
having  provided  a  reasonable  estimate  in 
good  faith,  it  is  later  found  to  be  inaccurate 
for  some  reason  [e.g..  a  student  receives  a 
scholarship  which  the  institution  could  not 
have  anticipated).  It  should  be  noted, 
however,  that  if  an  institution  provides  an 
unreasonably  low  estimate  which  enables  the 
student  to  receive  more  aid  than  he  or  she  is 
otherwise  entitled  to  receive,  the  Secretary 
may  impose  a  liability  against  the  institution 
for  losses  incurred  by  the  Federal 
Government. 

Comment  One  commenter  suggested  that 
aid  awarded  under  the  ROTC  and  Chapter 
106  of  the  Veterans"  Administration  (VA) 
benefits  programs  be  considered  in 
determining  a  student's  estimated  financial 
assistance. 

Response:  A  change  has  been  made.  The 
Secretary  concurs  with  the  commenter  and 
has  revised  the  regulations  accordingly.  The 
Secretary  wishes  to  point  out  that  this  is  not 
a  change  in  the  Department  of  Education's 
policy.  The  regulation  is  being  revised  merely 
to  include  what  has  been  the  Secretary's 
interpretation  of  the  Act  and  GSLP  and  PLUS 
Program  regulations. 

Comment:  One  commenter  objected  to  the 
inclusion  of  aid  from  State  or  private  loan 
programs  in  determining  a  student's 
estimated  financial  assistance.  TTie 
commenter  believed  that  only  aid  received 
through  federally-supported  sources  should 
be  included  in  this  calculation. 

Response:  No  change  has  been  made.  The 
Act  requires  that  all  loans  or  assistance 
received  by  a  borrower  be  included  in 
calculating  estimated  financial  assistance. 
The  basic  principle  used  to  determine  if  a 
resource  is  considered  "estimated  financial 
assistance"  is  whether  the  student  would  be 
eligible  for  such  assistance  if  he  or  she  were 
not  a  student  These  Sute  and  privately- 
supported  loan  programs  exist  to  provide  aid 
to  individuals  to  be  used  to  pay  their 
educational  expenses.  Not  to  include 
assistance  received  fi-om  such  resources  as 


"estimated  financial  assistance"  would 
enable  some  individuals  to  obUin  funds  in 
excess  of  their  costs  of  education. 

Comment:  Several  commentera  expressed 
concern  that  the  VA  does  not  report  the 
number  of  months  of  entitlement  duriag 
which  a  veteran  will  receive  educational 
benefits.  These  commenterv  asked  for 
guidance  in  calculating  the  amounU  of  these 
benefits  when  determining  a  veteran's 
estimated  financial  assistance. 

Response:  No  change  has  been  made.  The 
school  may  rely  in  good  faith  on  statemenU 
made  by  the  student  regarding  the  Hme 
periods  during  which  the  student  will  receive 
VA  benefits  unless  the  instituUon  has 
conflicting  information,  in  which  case  the 
conflicting  information  must  be  resolved. 

Comment-  One  commenter  requested  that 
the  Secretary  retain  in  these  regulations  the 
provision  in  the  prior  rules  indicating  that 
resources  or  financial  support  from  a  student 
or  a  student's  family  may  not  be  considered 
as  financial  assistance. 

Response:  No  change  has  been  made.  The 
introductory  language  contained  in  the 
definition  excludes  financial  support  from  a 
student  or  a  student's  family.  Therefore,  the 
Secretary  believes  it  is  unnecessary  to 
exclude  specifically  those  sources  of  support 
not  included  in  the  definition. 

Comment  A  number  of  commenters 
objected  to  including  in  the  definition  of 
"estimated  financial  assistance"  those  loan 
proceeds  which  the  lender  withheld  and 
applied  towards  the  borrower's  originaUon 
fee  and  insurance  premium,  if  these  amounU 
were  included  in  the  borrower's  cost  of 
attendance. 

Response:  No  change  has  been  made.  A 
financial  aid  administrator  has  the  option  of 
excluding  or  including  origination  fees  and 
msurance  premiums  in  the  calculation  of  the 
esUmated  cost  of  attendance.  These  fees  and 
premiums  are  generally  paid  by  the  student 
with  the  proceeds  of  the  GSL  The  SecreUry 
presumes  that  if  the  fees  are  included  in  the 
cost  of  attendance,  the  financial  aid 
administrator  expects  the  student  to  receive  a 
GSL  to  pay  them.  Therefore,  the  fees  must 
also  be  considered  financial  assistance.  If  the 
fees  are  not  included  in  the  estimated  cost  of 
attendance,  no  loan  proceeds  withheld  by  the 
lender  for  these  fees  should  be  included  in 
the  calculation  of  the  student's  "estimated 
financial  assistance." 

"Full-time  Student" 

Comment  One  commenter  requested  that 
this  definition  reflect  which  offices  or 
individuals  within  the  institution  may  certify 
a  student's  enrollment  status. 

Response:  No  change  has  been  made.  The 
Secretary  sees  no  reason  to  regulate 
institutions  to  designate  the  individuals  and 
offices  responsible  for  certifying  enrollment 
status.  Generally,  though,  this  responsibility 
is  part  of  the  registrar's  function. 

Comment  Two  commenters  requested 
clarification  regarding  the  classification  of 
students  enrolled  in  both  undeiyaduate  and 
graduate  courses. 

Response:  No  change  has  been  made. 
While  generally  it  is  the  prerogative  of  the 
institution  to  decide  if  the  students  described 
are  considered  undergraduate  or  graduate 
students,  a  student  can  only  be  considered  a 


graduate  student  for  GSLP  and  PLUS  Program 
ptMpoMs  if  that  student  meeU  the  regulatoiy 
definition  of  a  graduate  or  professional 
student.  An  institution  should  have  a  written 
policy,  which  is  administered  oniformly. 
concerning  these  situations.  It  should  be 
noted,  however,  that  the  definition  of 
"graduate  or  professional  student"  precludes 
a  student  from  being  simultaneously 
considered  a  graduate  student  for  purposes 
of  the  GSLP  and  PLUS  Program,  and  an 
undergraduate  student,  for  purposes  of  other 
title  IV  student  assistance  programs. 
"Grace  Period" 

Comment  Several  commenters  did  not 
understand  why.  under  this  definition,  the 
grace  period  b^ns  on  the  day  on  which  a 
borrower  ceases  to  be  enrolled  as  at  least  a 
half-time  student  while  §§  8B2.401(b){10KiiHC) 
and  682.510  of  the  NPRM  imply  that  the  grace 
period  begins  on  the  day  the  borrower  ceases 
to  be  enrolled  at  least  half-time  (/.e..  u  day- 
specific)  for  7%  loans,  and  on  the  month 
following  the  month  in  which  the  borrower 
ceases  to  be  enroUed  at  least  half-time  (/.e.,  is 
month-specific)  for  0%  and  9%  bans. 

Response:  No  change  has  been  made.  A 
borrower's  grace  period  begins  the  day  the 
borrower  ceases  attending  an  eligible 
institution  on  at  least  a  half-time  basis.  For 
e%  and  9X  loans,  a  borrower's  repayment 
period  begins  [i.e.  the  grace  period  ends)  six 
months  after  the  month  in  which  the 
borrower  ceases  attending  an  eligible 
institution  on  at  least  a  half-time  basis.  For 
7%  loans,  a  borrower's  repayment  period 
begins  [i.e.  the  grace  period  ends]  nine  to 
twelve  months  after  the  day  on  which  the 
borrower  ceases  half-time  attendance.  In 
other  words,  the  grace  period  start  date  is 
day-specific  for  all  loans.  The  grace  period 
ending  date,  and  thus  the  repayment  period 
start  date,  is  month-specific  for  81%  and  9% 
loans.  The  grace  period  ending  date,  and  thus 
the  repayment  period  start  date,  is  day- 
specific  for  7%  loans  if  the  grace  period  is  12 
months,  but  may  be  month-specific  if  the 
grace  period  is  less  than  12  months. 
"Holder" 


Comment  Several  commentera 
recommended  that  since  secondary  loan 
markets  and  guarantee  agencies  are  eligible 
lenders,  they  should  be  included  in  this 
definition. 

Response:  No  change  has  been  made.  The 
NPRM  did  not  propose  to  alter  any  existing 
poUcies  regarding  this  definition.  The  NPRM 
merely  refere  to  a  "holder"  as  an  "eligible 
lender  in  possession  of  a  GSLP  or  PLUS 
Program  loan."  The  enUties  to  which  the 
commenters  referred  are  covered  under  the 
definition  of  "lender." 

"Lender" 

Comment  Several  commenters  questioned 
the  deletion  in  the  NPRM  of  the  requirement 
in  current  regulations  that  a  lender  may  not 
make  or  hold  GSLP  loans  that  total  more  than 
one-half  of  iu  consumer  credit  loan  dollar 
volume  (the  50%  rule). 

Response:  A  change  has  been  made.  The 
50%  rvle  in  the  definition  of  "lender"  was 
inadvertently  omitted  from  the  NPRM  and 
has  been  reinstated  in  these  final  regulations. 


I 
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This  definition  has  also  been  expanded  to 
include  the  Secretary's  existing  interpretation 
of  that  rule. 

"Origination" 

Comment  Several  commenters  expressed 
concern  that  under  this  definition  the 
Secretary  determines  that  "origination" 
exists  if  a  school  determines  who  will  receive 
a  loan  and  the  amount  of  the  loan,  or  the 
lender  has  the  school  verify  the  identity  of 
the  borrower  or  completes  forms  normally 
completed  by  the  lender.  The  commenters 
argued  that  since  proposed  disbursement 
procedures  require  the  lender  to  mail  the 
check  directly  to  the  institution  for  delivery. 
the  institution,  before  delivering  the  loan 
proceeds  to  the  borrower,  would  have  to 
verify  the  identity  of  the  borrower  for  the 
lender.  The  commenters  noted  that  it  would 
therefore  be  necessary  for  each  eligible 
institution  to  enter  into  an  origination 
agreement  with  the  Secretary. 

Response:  No  change  has  been  made.  Loan 
origination  functions  are  those  activities  that 
occur  prior  to  a  lender's  making  a  loan  to  a 
borrower.  An  institution  is  not  considered  to 
have  originated  a  loan  merely  because,  prior 
to  delivering  a  check  to  a  borrower,  it  veriHes 
the  identity  of  the  borrower. 

"Parent" 

Comment:  One  commenter  recommended 
that  since  a  step-parent  is  considered  in 
establishing  dependency  status,  it  would  be 
beneficial  to  include  "step-parent"  in  this 
definition. 

Response:  No  change  has  been  made.  A 
step-parent  is  not  considered  in  establishing 
a  student's  dependency  status.  A  step-parent 
is  considered  in  determining  a  family's 
adjusted  gross  income  once  a  student  has 
been  determined  to  be  dependent  on  one  of 
his  or  her  parents  and  that  parent  has 
remarried.  Neither  is  a  step-parent  eligible  to 
borrow  on  behalf  of  his  or  her  step-child 
under  the  PLUS  program  unless  that  step- 
parent is  also  a  legal  guardian. 

"School" 

Comment-  One  commenter  suggested  that  a 
school's  eligibility  be  institution-wide  rather 
than  limited  to  particular  programs  offered  by 
the  school.  The  commenter  remarked  that, 
while  guarantors  and  financial  aid 
administrators  are  aware  of  what  institutions 
have  l>een  approved  by  the  Secretary,  they 
are  not  aware  of  which  specific  programs 
offered  by  these  institutions  the  Secretary 
has  approved.  The  commenter  felt  that  many 
ineligible  loans  are  therefore  being  made  and 
guaranteed. 

Response:  No  change  has  been  made.  An 
institution  is  notified  by  a  letter  from  the 
Department  of  Education  that  it  is  eligible  to 
particpate  in  the  CSLP.  Included  in  the  letter 
is  information  concerning  which  programs 
offered  by  the  institution  are  or  are  not 
eligible.  It  is  the  institution's  responsibility  to 
certify  only  applications  submitted  by 
students  enrolled  in  eligible  programs  at  the 
institution.  The  Secretary  has  always  had  the 
right  to  recover  from  a  school  any  Federal 
funds  it  pays  to  lenders  and  guarantors  on 
CSL  and  PLUS  loans  made  to  borrowers  on 
behalf  of  students  enrolled  in  ineligible 
programs,  if  the  school  certified  that  the 


borrower  was  enrolled  in  an  eligible  program. 
In  those  circumstances  the  school's  false 
certification  would  be  negligent  at  a 
minimum,  because  the  school  knew  that  the 
program  was  ineligible.  See  also  $  682.609  of 
the  final  regulations. 

Section  682.201    Eligible  borrowers. 

Comment:  Several  commenters  indicated 
that  students  should  be  required  to  be 
enrolled  in  an  "eligible  program"  rather  than 
to  be  enrolled  or  accepted  for  enrollment  on 
at  least  a  half-time  basis  at  a  participating 
school.  This  would  bring  the  GSLP  and  PLUS 
program  into  line  with  the  other  title  FV 
student  assistance  programs. 

Response:  No  change  has  been  made.  The 
statute  requires  that,  in  order  to  receive  a 
GSL  or  PLUS  loan,  a  student  must  be  enrolled 
at  least  half-time  in  a  participating  school.  A 
school's  participation  in  the  CSL  and  PLUS 
programs  is  limited  to  the  programs  that  have 
been  determined  to  be  eligible.  The 
Secretary,  notes  that,  unlike  the  Pell  Grant 
program,  this  does  not  mean  that  the  student 
must  be  enrolled  in  a  program  which  leads  to 
a  degree  or  certificate. 

Comment:  Several  commenters  were 
opposed  to  the  requirement  that  a  student 
authorize  the  school  in  writing  to  pay  a 
refund  directly  to  tbe  lender.  They  suggested 
that  this  requirement  duplicates  S  682.608(a) 
of  the  NPRM,  which  states  that  "by  applying 
for  a  GSLP  the  borrower  authorizes  the 
school  to  pay  a  refvnd  directly  to  the  lender." 

Response:  No  change  has  been  made. 
Section  682.201  (a)  and  (b)  of  the  final 
regulations  provides  eligibility  requirements 
for  borrowers,  one  of  which  is  that  the 
borrower  must  autkorize  in  writing  the  school 
to  pay  directly  to  tke  lender  that  portion  of 
any  refund  of  school  charges  that  is  allocable 
to  the  loan.  Section  682.607(a)  of  the  final 
regulations  describes  the  method  by  which 
this  requirement  is  satisfied  through  the  GSL 
application  process.  Schools  are  therefore  not 
required  to  obtain  an  additional 
authorization. 

Comment:  Some  commenters  stated  that 
guarantee  agencies  should  be  required  to 
notify  a  school  when  a  former  student  of  the 
school  defaults  on  a  loan. 

Response:  No  change  has  been  made.  The 
Secretary  is  reluctant  to  impose  such  a 
burdensome  requinement  on  agencies  when 
the  benefits  of  doing  so  are  not  immediately 
evident.  It  should  be  noted,  however,  that 
Pub.  L.  99-272  authorizes  guarantee  agencies 
to  provide  such  information  to  schools. 

Comment:  Several  commenters  indicated 
that  :  882.201(c)(1)  of  the  NPRM,  which  states 
that  to  be  eligible  for  a  GSL  or  PLUS  loan,  a 
student,  if  currently  enrolled,  must  be 
maintaining  satisfactory  academic  progress 
as  determined  by  6\e  school,  would  result  in 
a  duplication  of  effort.  This  provision 
requires  that  a  school  verify  that  a  student  is 
maintaining  satisfactory  academic  progress 
when  it  completes  its  portion  of  the  loan 
application,  and  §  e82.e04(b)(4)  of  the  NPRM 
would  require  the  school  to  verify  that 
information  again  before  it  releases  loan 
proceeds  to  the  student. 

Response:  No  change  has  been  made.  The 
requirement  of  8  6e2.201(c)(l)  of  the  final 
regulations  is  not  a  change  from  current 


regulations,  which  state  that,  if  currently 
enrolled,  the  student  must  be  maintaining 
satisfactory  academic  progress  as  determined 
by  the  school.  However,  S  682.604(b)(2)  of  the 
final  regulations  does  raflect  a  new 
requirement  that,  befora  a  school  can  release 
the  proceeds  of  a  loan,  flie  student  must  have 
maintained  eligibility  a*  required  under 
§  682.201(c)(l]  of  the  final  regulations.  The 
Secretary  believes  the  additional  requirement 
is  necessary  to  ensure  that  only  eligible 
students  receive  loan  proceeds.  A  student's 
eligibility  may  change  between  the  date  the 
application  was  certified  and  the  date  the 
GSL  loan  proceeds  are  disbursed.  This  is 
particularly  likely  in  the  case  of  loans  that 
are  disbursed  in  more  tkan  one  installment 
[i.e.,  multiply  disburaed).  Prior  to  releasing 
the  loan  proceeds,  the  school  is  required  to 
determine  again  if  the  borrower  is 
maintaining  satisfactory  academic  progress, 
in  accordance  with  the  system  established  by 
the  school  pursuant  to  34  CFR  668.16. 

Comment:  Several  commenters  supported 
the  Secretary's  proposal,  in  §  682.201(d)  and 
S  682.603.  that  the  borrower  provide  evidence 
from  the  Immigration  and  Naturalization 
Service  (INS)  of  permanent  resident  status. 
However,  the  commenters  requested 
clarification  concerning  what  evidence  from 
INS  is  acceptable. 

Response:  No  change  has  been  made.  Most 
GSL  applications  also  identify  in  the 
application  instructions  the  type  of 
documentation  that  must  be  provided.  The 
Secretary  believes  that  the  documentation  is 
necessary  to  ensure  that  students  do  not 
receive  aid  to  which  thty  are  not  entitled. 

Comment-  Several  commenters  agreed  with 
the  Secretary's  proposd  in  §  682.201(e], 
which  would  make  a  student  ineligible  for  an 
additional  GSLP  or  PLUS  Program  loan  if  the 
student  (or  parent,  if  applicable)  is  in  default 
on  a  GSL.  PLUS  or  NDSL  Program  loan  or 
owes  a  refund  on  a  Stale  Student  Incentive 
Grant  (SSIG).  Supplemantal  Educational 
Opportunity  Grant  (SEOG)  or  Pell  grant  for 
attendance  at  any  school.  Many  commenters 
expressed  concern  that  defaulted  GSLs 
would  be  required  to  b«  reported  on  a 
student's  financial  aid  transcript  which 
would  create  delays  and  cash  flow  problems 
for  students.  Some  commenters  felt  that 
implementation  would  be  impossible  without 
the  availability  of  infonnation  regarding  a 
borrower's  previous  default  history. 

Response:  No  change  has  been  made.  An 
institution  is  only  required  to  report  on  a 
financial  aid  transcript  default  information 
for  GSL  and  PLUS  loana  if  the  institution  is 
aware  of  the  default  status.  When  a  student 
applies  for  a  loan  the  student  must  certify 
that  he/she  is  not  in  default  on  another  loan, 
and  the  school  may  rely  upon  that 
certification  statement  unless  the  school  has 
information  to  the  contrary.  Proposed 
revisions  to  34  CFR  668  would  require  a 
school  to  obtain  a  student's  financial  aid 
transcript  prior  to  releasing  GSL  or  n.US 
loan  proceeds  to  the  stadent  or  to  a  parent 
borrower  on  the  student's  behalf. 
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Seclion  682.2(a    Permissible  charges  by 
lenders  to  borrowers. 

Comment:  Some  commentere  objected  to 
the  Secretary's  proposal  that  lenders  be 
allowed  to  capitalize  interest  no  more  than 
once  a  year.  Other  commenters  argued  that 
capitalization  should  be  permitted  at  least 
semi-annually  since  many  lenders  grant 
forbearance  in  six-month  intervals.  Some 
commenters  felt  that  the  frequency  of 
capitalization  should  be  determined  by  the 
guarantee  agency. 

Response:  No  change  has  been  made. 
Capitalization  significantly  increases  costs  to 
the  student  and  the  Federal  Government.  For 
this  reason  the  Secretary  wishes  to  limit  the 
frequency  with  which  a  lender  may  capitalize 
interest.  Lenders  may  continue  to  capitalize 
interest  that  accrues  during  periods  of 
forbearance  or  deferment  in  accordance  with 
these  regulations. 

Comment-  Several  commenters  suggested 
that  the  regulations  should  permit 
capitalization  when  a  loan  is  purchased  by  a 
secondary  maritet. 

Response:  No  change  has  been  made.  The 
Secretary  does  not  believe  that  a  borrower 
should  be  charged  more  interest,  or  that  the 
Secretary  should  be  liable  to  make  special 
allowance  payments  on  an  increased  loan 
balance,  simply  because  a  loan  is  transferred 
from  one  holder  to  another. 

Comment:  Several  commenters  expressed 
concern  with  the  Secretary's  proposal  in 
S  682.202(b)(2)(iv)  of  the  NPRM.  which  would 
permit  lenders  to  capitalize  interest  from  the 
date  the  first  installment  payment  was  due 
until  it  was  made.  These  commenters  argued 
that  lenders  wrould  be  unable  to  produce  a 
disclosure  of  finance  charges  and  a 
repayment  schedule  that  accurately  reflect 
the  amount  of  interest  to  be  capitalized  since 
they  do  not  always  know  the  date  the  first 
payment  will  be  made. 

Response:  No  change  has  been  made. 
Lenders  are  not  required  to  capitalize  this 
interest,  but  may  do  so  in  accordance  with 
policies  established  by  the  guarantee  agency. 
Section  882J05(b)(3)  of  the  final  regulations 
requires  a  lender  to  disclose  to  a  borrower 
the  estimated  amount  of  interest  to  be 
capitalized. 

Comment  Many  commenters  objected  to 
the  Secretary's  proposal  in  S  682.202(c)  of  the 
NPRM  to  permit  lenders  to  deduct  the  entire 
origination  fee  from  the  first  disbursement  of 
loan  proceeds.  Commenters  suggested  that 
students  would  be  unnecessarily  burdened  at 
the  beginning  of  the  year,  when  most 
expenses  are  incurred,  if  the  entire  fee  were 
deducted  from  the  first  disbursement. 

Response:  A  change  has  been  made.  Public 
Law  99-272  requires  origination  fees  to  be 
deducted  proportionately  from  each 
disbursement. 

Comment-  Many  commenters  agreed  that 
the  origination  fee  should  be  refunded  to  the 
borrower  if  the  check  for  the  entire  loan  or 
multiply  disbursed  portion  is  returned  to  the 
lender  uncashed.  While  many  commenters 
also  agreed  that  the  origination  fee  should  be 
refunded  to  the  borrower  if,  within  a  certain 
number  of  days,  the  loan  is  repaid  in  full,  the 
commenters  did  not  believe  that  60  days  was 
a  sufficient  period  of  time  to  allow  for 
repayment  in  full.  Several  commenters 


thought  that  the  BO-day  limit  was  inconsistent 
with  the  90-day  limit  allowed  under 
S  682.300(b){2)(iii)  of  the  NPRM  for  interest 
benefits  and  special  allowance  payments  on 
loans  for  which  checks  have  not  been  cashed. 
The  commenters  contended  that  if  the  lender 
is  eligible  for  interest  benefits  and  special 
allowance  payments  for  90  days,  then  the 
borrower  should  also  be  eligible  for  a  refund 
of  the  origination  fee  during  the  same  period. 

Response:  A  change  has  been  made.  The 
Secretary  has  extended  the  number  of  days 
specified  in  i  682.202(c)(4)  of  the  final 
regulations  during  which  the  origination  fee 
will  be  refunded  from  60  to  120  days.  In 
addition,  the  period  of  time  specified  in 
S  682.300(b)(2)(iii)  of  the  final  regulations 
during  which  the  Secretary  will  pay  interest 
benefits  and  special  allowance  to  lenders  on 
uncashed  loan  checks  has  been  extended 
6x)m  90  to  120  days.  The  Secretary  has 
decided  to  make  the  two  time  frames 
consistent  to  eliminate  the  need  for  lenders  to 
collect  the  origination  fees  from  the 
borrowers  after  a  loan  is  canceled  because 
the  check  was  not  cashed. 

Comment-  Several  commenters  suggested 
that  costs  associated  with  locating  a 
borrower  [e.g..  skip-tracing  cosU).  including 
fees  paid  to  governmental  and  non- 
governmental agencies,  fees  paid  to  credit 
bureaus  for  address  information,  express  or 
certified  mail  charges,  and  other  chains 
associated  with  skip-tracing,  be  included  on 
the  list  of  collection  costs  that  a  lender  may 
charge  a  borrower. 

Response:  No  change  has  been  made.  Skip- 
tracing  costs  are  considered  collection  costs 
and  may  be  charged  to  the  borrower,  subject 
to  the  limiu  specified  in  S  682.202(f)  of  the 
final  regulationa.  which  excludes  such  items 
as  local  telephone  calls. 


Section  682.203 
Purpose. 


Statement  of  Educational 


Comment-  Some  commenters  argued  that 
the  Statement  of  Educational  Purpose  is  a 
part  of  the  apphcation  process,  during  which 
the  school  determines  the  student's  eligibility 
and.  therefore,  that  {  682.203  of  the  NPRM, 
which  requires  the  statement,  is  redundant 
and  should  be  eliminated. 

Response:  No  change  has  been  made. 
Section  682.203  of  the  final  regulations 
reflects  the  statutory  requirement  that  a 
borrower  provide  a  Statement  of  Educational 
Purpose  to  the  lender  as  a  condition  for 
eligibility  to  participate  in  the  GSL  and  PLUS 
Programs.  TTie  Statement  of  Educational 
Purpose  is  included  as  part  of  the  student 
certification  in  GSL  and  H.US  applications, 
and,  therefore,  the  borrower  satisfies  the 
requirement  contained  in  this  section  by 
signing  the  application. 

Section  682.205    Disclosure  requirements. 

Comment:  Several  commenters  expressed 
concern  that  the  disclosure  requirements  as 
proposed  would  preclude  the  use  of  a 
combined  application/promissory  note  form. 
The  commenters  argued  that  there  is  no  way 
of  knowing  the  loan  amount  for  which  a 
student  will  qualify  at  the  time  a  combined 
application/promissory  note  form  is 
completed  by  the  borrower. 

Response:  A  change  has  been  made.  The 
Secretary  has  deleted  the  proposed 


requirement  that  certain  disclosures  be  made 
in  the  promissory  note  in  order  to  provide  the 
lenders  and  guarantee  agencies  with 
maximum  flexibility. 

Section  682.209    Repayment  of  loans. 

Comment-  Several  commenters  disagreed 
with  the  Secretary's  proposal,  found  in 
9  682.207(b)  of  the  NPRM,  to  require  a  lender 
to  credit  prepayments  that  it  receives  against 
the  principal  amount  of  the  loan.  Most  of 
these  commenters  agreed  that  this 
requirement  is  burdensome  to  lenders  with 
automated  servicing  systems  that  treat 
prepayments  as  credits  toward  future 
installments  due  unless  otherwise  requested 
by  the  borrower. 

Response:  No  change  has  been  made.  Both 
the  proposed  rules  and  final  regulations 
require  lenders  to  credit  prepayments  to 
principal  only  when  the  borrower  does  not 
request  that  the  crediu  be  credited  to  future 
installments.  If  the  borrower  does  not 
specifically  request  the  prepayment  to  be 
credited  to  future  installments,  the  Secretary 
believes  the  borrower  should  receive  the 
greatest  monetary  benefit  of  the  prepayment 
in  order  to  encourage  such  payments. 

Comment  Two  commenters  suggested  that 
the  Secretary  include  deferment  under  what 
is  now  S  682.209(c)(2)  of  the  final  regulations 
since  both  deferments  and  forbearance  are 
included  in  calculating  the  10-  or  15-year 
maximum  repayment  period. 

Response:  No  change  has  been  made. 
Section  682.209(c)(2)  of  the  final  regulations 
relates  only  to  minimum  annual  payments. 
This  section  prohibits  a  lender  from 
establishing  an  annual  payment  which  would 
result  in  an  extension  of  the  10-  or  15-year 
maximum  repayment  period  unless 
forbearance,  as  described  in  §  682.211  of  the 
final  regulations,  has  been  approved.  Since  a 
deferment  cannot  affect  the  amount  of  a 
borrower's  payment,  deferments  are  not 
included  in  this  provision.  However, 
5  682.209(a)(6)  of  the  final  regulations  governs 
the  period  of  time  during  which  a  borrower 
must  repay  a  loan,  and  stipulates  that  if  the 
borrower  receives  an  authorized  deferment 
or  is  granted  forbearance,  as  described  in 
S  682.210  and  i  682.211  of  the  final 
regulations,  the  periods  of  deferment  or 
forbearance  are  excluded  from 
determinations  of  the  5-,  10-  and  15-year 
repayment  periods. 

Comment-  One  commenter  pointed  out  a 
conflict  between  SS  682.510(a)(3)  and 
682.606(b)(3)  of  the  NPRM,  which  specify  the 
period  of  time  during  which  a  student 
enrolled  in  a  course  of  study  by 
correspondence  may  request  a  restoration  of 
in-school  status  after  failing  to  submit  a 
scheduled  lesson  when  due. 

Response:  A  change  has  been  made.  The 
Secretary  has  amended  the  language  of  the 
pertinent  sections,  SS  682.209(a)(3)  and 
682.605(b)(3)  of  the  final  regulations,  to 
require  the  student  to  make  the  request  for 
restoration  to  in-school  status  within  60  days 
after  the  due  date  of  a  scheduled  lesson  that 
the  student  failed  to  submit. 

Comment  Several  commenters 
recommended  that  language  be  included  in 
the  regulations  to  distinguish  between  loans 
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(hat  have  the  $380  mtnimum  annual 
repayment  and  htans  that  have  the  1800 
minimum  annual  repayment  One  commenter 
suggested  including  the  applicable  effective 
dates  to  make  the  distinction. 

Response:  No  change  has  been  made.  The 
Secretary  believes  that  it  it  unnecessary  to 
include  in  the  final  regulationa  the  $380 
minimum  annual  repayment  provision,  since 
no  new  loans  will  be  governed  by  that 
provision.  All  loans  to  which  the  $360 
minimum  annual  payment  applies  currently 
have  that  provision  included  as  a  term  of  the 
promissory  note. 

Comment:  Several  conunenters  suggested 
that  the  regulations  should  specify  that  the 
beginning  of  the  repayment  period  is  day- 
specific  for  7%  loans  and  month-specific  for 
8%  and  9%  loans. 

Response:  No  change  has  been  made.  The 
beginning  of  the  repayment  period  [i.e.,  the 
end  of  the  grace  period)  on  7%  loans  is  day- 
specific  only  if  the  lender  allowed  the 
borrower  a  12-month  grace  period.  However, 
if  the  borrower  received  a  6^,  9-,  10-  or  11- 
month  grace  period,  the  beginning  of  the 
repayment  period  may  be  month-specific.  If  a 
lender  allowed  a  12-month  grace  period  to  be 
month-specific  the  12-month  statutory 
maximum  would  be  violated. 

Comment:  One  commenter  questioned  the 
proposed  requirement  that  both  the  school 
and  the  holder  of  the  loan  notify  the  borrower 
of  a  tuition  refund  paid  by  the  school  to  the 
original  lender. 

Response:  No  change  has  been  made. 
Section  682  209(e)  of  the  final  regulations 
applies  only  if  a  lender  receives  a  refund 
from  a  school,  and  that  lender  is  no  longer 
the  current  holder  of  the  loan.  In  such  cases, 
the  lender  must  transmit  the  refund  to  the 
current  holder  of  the  loan,  and  the  current 
holder  must  provide  written  notice  to  the 
borrower  that  the  refund  payment  has  been 
received.  The  purpose  of  this  provision  is  to 
inform  the  borrower  that  a  refund  which  was 
sent  to  the  original  lender  was  subsequently 
received  by  the  current  holder. 

Section  682.210    Deferment 

Comment  Several  commenters  stated  that 
the  60  days  for  which  a  deferment  may  be 
granted  retroactively,  under  what  is  now 
S  682.210(a){S)  of  the  Tmal  regulations,  is  too 
short  a  period  to  allow  borrowers  to  obtain 
the  required  certifications.  The  commenters 
argued  that  this  policy  will  lead  to  a 
significant  increase  in  defaults,  because 
borrowers  will  fail  to  submit  the  deferment 
documentation  on  time. 

Response:  A  change  has  been  made.  The 
Secretary  has  amended  i  662.Z10(a){5)  to 
allow  all  deferments,  except  the 
unemployment  deferment  to  be  granted 
retroactively  up  to  six  months.  The  00-day 
limit  will  continue  to  apply  to  the 
unemployment  deferment.  Hie  Secretary 
believes  that  unlimited  retroactive 
deferments  have  been  an  administrative 
burden  to  lenders.  The  six  month  and  00-day 
limits  will  minimize  the  adverse  effect  on 
lenders  of  having  to  adjust  the  borrower's 
account  retroactive  to  the  first  day  that  the 
condition  entitling  the  boiTower  to  deferment 
began.  In  many  cases,  lenders  have  not  been 
notified  of  deferments  ontil  after  the 


conditions  entitling  borrowers  to  deferments 
no  longer  existed.  This  provision  should  also 
encourage  borrowers  to  submit  required 
deferment  documents  more  promptly. 

Comment:  One  commenter  recommended 
that  schools  that  are  eligible  to  participate  in 
the  CSL  and  PLUS  programs,  but  choose  not 
to,  should  be  allowed  to  certify  the  required 
documents  for  purposes  of  an  in-school 
deferment. 

Response:  No  change  has  been  made. 
Section  487(a)  of  the  Act  specifies  that,  in 
order  to  be  an  eligible  institution  for  purposes 
of  any  program  authorized  under  title  IV  of 
the  Act  (except  for  SBIG),  a  school  must  enter 
into  a  participation  agreement  with  the 
Secretary.  Therefore,  only  participating 
schools  may  certify  deferment  forms  for 
purposes  of  the  GSL  and  PLUS  programs. 

Comment:  Section  682.S11(8)(8)  of  the 
NPRM  proposed  to  prohibit  a  borrower  who 
is  in  default  from  qualifying  for  a  deferment 
until  the  account  has  been  brought  current 
with  the  lender.  One  commenter  suggested 
that,  instead,  a  borrower  whose  loan  is  in 
default  not  be  eligible  for  a  deferment  until 
the  borrower  brings  the  account  to  less  than 
60  days  past  due,  by  means  of  either  a 
payment  or  a  forbearance  requested  in 
accordance  with  whet  is  now  {  682.211. 

Response:  A  change  has  been  made.  A 
borrower  may  receive  a  deferment  on  a  loan 
that  is  in  default  if  tke  borrower  has  made 
arrangements,  satisfactory  to  the  holder  of 
the  loan,  to  repay  the  loan. 

Comment:  One  commenter  suggested  that 
the  regulations  clarify  whether  or  not  an  in- 
school  deferment  mast  be  documented  in 
writing  or  whether  the  lender  may  confirm 
the  deferment  orally  with  the  schooL 

Response:  A  change  has  been  made. 
Section  682.210(a)(4]  now  requires  the 
borrower  to  provide  the  lender  with  all 
documentation  required  to  establish 
eligibility  for  a  deferment.  This  requirement 
would  not  be  met  if  the  lender  or«dly  confirms 
the  borrower's  in-sdiool  status  with  the 
school  and  so  notes  in  the  borrower's  file. 
The  Secretary  provides  a  deferment  form  (ED 
Form  11B6)  for  use  under  the  FISLP  to  provide 
written  documentation  for  all  deferments. 
Guarantee  agencies  generally  provide  lenders 
with  a  comparable  deferment  form. 

Comment  One  commenter  recommended 
that  the  regulations  describe  the  conditions 
under  which  a  student  can  be  considered  full- 
time  while  enrolled  part-time  in  each  of  two 
or  more  eligible  schools. 

Response:  No  change  has  been  made.  It  has 
always  been  the  Secretary's  policy  to 
consider  a  student  to  be  enrolled  full-time  at 
a  participating  school  if  he  or  she  is  enrolled 
less  than  full-time  at  two  or  more 
participating  schools,  as  long  as  one  school 
certifies  the  student's  eligibility  for  the 
deferment  i.e.,  that  the  combined  enrollment 
at  all  schools  oonstltates  full-time  status. 

Comment  One  cammenter  suggested  that 
S  682.511(i)  of  the  NPRM.  ''Spouse's 
temporary  total  disability,"  be  expended  to 
inchide  all  dependants  of  a  borrower.  The 
commenter  argued  that  this  revision  would 
reoognixe  that  borrowers  must  often  care  for 
other  family  members  who  are  temporarily 
totally  disabled. 

Response:  No  change  has  been  made.  The 
regulation  reflects  Ihe  statute,  which  only 


provides  for  a  deferment  for  a  borrower 
engaged  in  the  care  of  a  spouse  who  is 
temporarily  totally  disabfed  However,  a 
lender  has  the  option  under  i  682.211  io  grant 
forbearance  to  a  borrower  whose  ability  to 
make  scheduled  paymenti  has  been 
temporarily  impaired  by  personal  problems 
such  as  the  illness  of  a  dependent 

Comment  Several  commenters  suggested 
that  unemployment  deferments  be  renewable 
every  six  months,  as  speofied  in  current 
regulations,  rather  than  every  three  months. 

Response:  No  diange  has  been  made. 
Because  a  borrower's  employment  status  is 
subject  to  rapid  and  unexpected  change,  the 
Secretary  believes  that  it  is  necessary  to 
verify  that  the  borrower  is  still  unemployed 
and  actively  seeking  emjdoyment  at  least 
once  every  three  months. 

Comment  One  commenter  suggested  that 
the  Secretary  delete  S  682.511(g)(3Hi)  of  Ae 
NPRM,  now  S  e82.210(g)(8)(i),  vrhich  requires 
that,  to  get  an  internship  deferment  a 
borrower  must  provide  the  lender  with  a 
statement  from  an  official  of  the  appropriate 
State  licensing  agency  that  the  internship 
program  in  which  the  borrower  participates  is 
one  which  the  agency  requires  before 
certifying  an  individual  for  professional 
practice  or  service.  The  commenter  stated 
that  internship  program  administrators  know 
enough  about  the  legal  requirements  of  their 
professions  to  be  able  to  certify  to  this  fact 
competently. 

Response:  No  change  kas  been  made.  In 
reviewing  requests  for  tbe  approval  of 
internship  programs,  often  from  program 
administrators,  the  Secretary  has  aoted  that, 
contrary  to  the  asaertiaoB  of  these 
administrators,  the  proganms  obea  do  not 
meet  the  requirements  sfecified  in 
S  6B2.210(g](2).  Sinoe  a  State  licensing  agency 
is  responsible  for  the  licaDsure  of  individuals 
in  a  particular  professio*.  the  Secretary  has 
concluded  *at  an  oHicial  of  that  agency 
should  certify  that  (he  igtenuhip  pragraiB 
meets  the  requiremento  «f  i  eBZ,210(g)(2).  The 
program  administrator  laost  then  certify, 
pursuant  to  {  68Z.210(g)9),  that  the  bontmrer 
is  actually  serving  in  that  pragran. 

Comment  One  commenter  noted  tliat  Hie 
regulation  dtet  mwtiraii  residency  as  an 
eligible  internship  pia^am.  Hie  conmienter 
noted  that  the  minimum  inedinal  residency  is 
three  years  in  length  while  internship 
deferments  are  only  two  years. 

Responae:  No  change  has  been  made.  The 
two-year  time  limit  for  iatemihip  defements 
is  mandated  by  the  atatate.  See  20  U.&C 
1078(b)(lKMKvi)  and  iar8-2(a)(l>. 

Section  682^11    Forbearaaoe. 

Commait  Several  coamunten  obieded  (o 
deleting  from  prior  regulations  the 
requirement  for  a  written  forfaearaBoa 
agreement  between  the  batrawer  and  tne 
lender. 

Retponae:  A  change  has  been  made.  The 
Secretary  has  reinstated  te  le^aifMsnt  for 
a  written  forbearaaoe  ameaoent  A  vntttea 
f orbearame  ayecMaat  between  the  Immiunu 
and  die  lender  is  neoeaaary  to  prachHle  any 
BBsundmstandiag  mad  la  senw  ns  a 
protection  for  bodi  iiaitlm,  Writlea 
forbearance  agreenenta  are  eapeciaUy 
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important  to  a  review  of  a  lender's  collection 
efforts  on  defaulted  loans  by  the  agencies  or 
the  Secretary. 

Comment  One  commenter  suggested  that 
the  lender  be  given  discretion  to  disregard  all 
the  rules  of  forbearance  under  certain 
circumstances.  The  commenter  argued  that 
the  guarantee  agencies  need  to  retain 
flexibility  to  handle  a  situation  in  which  the 
forbearance  is  agreed  to  orally  but  the  form 
has  been  left  unsigned  by  the  borrower. 

Response:  No  change  has  been  made.  The 
Secretary  beUeves  that  the  requirements  of 
S  682.211  are  general  enough  to  accommodate 
most  circumstances.  If  the  forbearance 
agreement  is  not  signed  by  the  borrower,  the 
forbearance  would  not  be  in  effect  until  the 
borrower's  signature  was  obtained. 

Comment  One  commenter  objected  to  the 
requirement  under  S  682.209(c)(1),  now 
{  682.211(c)(1).  that,  in  order  to  grant 
forbearance,  the  lender  must  reasonably 
beheve  that  the  borrower  intends  to  repay 
the  loan,  but  is  currently  unable  to  do  so.  The 
commenter  argued  that  it  would  be 
impossible  for  the  lender  to  prove  that  the 
iMrrower  intends  to  repay  the  loan. 

Response:  No  change  has  been  made.  A 
lender  is  not  required  to  prove  that  the 
borrower  intends  to  repay  the  loan.  A  lender 
is  only  required  to  make  a  reasoned 
judgement  that  the  borrower  intends  to  honor 
the  repayment  obligation. 

Section  882^12    Prohibited  transactions. 

Comment  One  commenter  suggested  that  a 
clause  be  added  to  this  section  to  prohibit 
agents  of  lending  institutions,  particularly 
insurance  companies,  from  earning 
commissions  on  sales  of  other  services 
offered  by  the  lender  that  are  coupled  with  a 
promise  by  the  lender  to  make  a  GSLP  or 
n.US  Program  loan  in  the  future. 

Response:  No  change  has  been  made.  The 
Secretary  shares  these  concerns  and  is 
currently  considering  various  alternatives  for 
addressing  these  issues  by  regulation. 

Section  882^13    ProhibiUon  against  the  use 
of  the  rule  of  78'8. 

Comment  Several  commenters  agreed  %vith 
the  proposal  to  pnrfiibit  the  use  of  the  rule  of 
78's.  However,  several  commenters 
questioned  what  loans  would  be  affected  and 
thought  that  the  rule  should  apply  only  to 
new  loans.  One  commenter  also  suggested 
that  the  rule  apply  to  loans  entering 
repayment  after  the  effective  date  of  the 
regulation.  Another  commenter  suggested 
that,  for  purposes  of  special  allowance, 
lenders  should  be  allowed  to  continue  to 
calculate  balances  using  the  rule  of  78's. 
Some  commenters  ai^ed  that  the  rule  of  78's 
is  used  for  computing  all  interest  due  by 
means  of  a  pre-computed  system.  To  change 
methods  would  result  in  the  loss  of 
substantial  income.  Some  commenters 
pointed  out  that  smaller  lenders  would  have 
problems  implementing  this  proposal. 

Response:  No  change  has  been  made.  The 
Secretary  appreciates  the  concerns  expressed 
by  the  commenters.  While  lenders  are 
encouraged  to  implement  this  provision 
immediately,  they  will  not  be  required  to  do 
so  until  six  months  after  the  effective  date  of 
the  regulation  package  (See  the  "Effective 


Dates"  section  of  the  preamble  to  these  final 
regulations.)  This  provision  will  only  affect 
those  loans  for  which  repayment  has  not 
begun  as  of  that  date. 

Supbart  C— Federal  Payments  of  Interest  and 
Special  Allowance 

Section  682.300    Payment  of  interest  benefits 
on  a  GSLP  loan. 

Comment  While  there  was  some  support 
for  the  proposal  to  limit  the  payment  of 
interest  benefite  and  special  allowance  on  a 
loan  for  which  the  check  remains  uncashed  to 
90  days,  many  commenters  objected  to  the 
proposal.  The  commenters  argued  that  the 
proposal  would  create  an  unreasonable 
administrative  burden  for  lenders  since  few 
checks  remain  uncashed  and  not  returned  to 
the  lender  in  a  timely  manner.  Other 
commenters  indicated  that  the  proposal 
would  unfairly  penalize  lenders  when  schools 
are  slow  in  returning  uncashed  checks. 
Moreover,  the  commenters  believed  that 
implementation  of  this  proposal  may 
decrease  lender  participation  in  the  program. 
A  number  of  commenters  recommended  that 
the  Secretary  use  a  longer  period  than  90 
days. 

Response:  A  change  has  been  made.  The 
Secretary  is  extending  the  number  of  days  a 
check  may  remain  uncashed  and  continue  to 
be  eligible  for  interest  and  special  allowance 
benefits  bom  90  to  120  days.  The  Secretary 
believes  that  loan  funds  should  be  made 
available  to  a  borrower  at  the  time  they  are 
needed  to  pay  educational  costs. 
Accordingly,  f  88i207(b)(9)(iv)  prohibiu  a 
lender  from  disbursing  a  loan  more  than  30 
days  prior  to  the  beginning  of  the  academic 
period  for  which  the  loan  is  intended.  If  a 
loan  check  has  not  been  cashed  by  a 
borrower  within  120  days  of  the  date  of 
disbursement  it  is  reasonable  to  conclude 
that  the  funds  are  no  longer  needed  by  the 
borrower  to  pay  educational  expenses,  and 
therefore  the  Secretary  ceases  to  pay  Federal 
subsidies  on  the  loan.  Failure  by  a  bont>w«' 
or  school  to  return  a  loan  check  within  120 
days  does  not  penalize  a  lender,  since  these 
regulations  authorize  the  lender  to  bill  for 
interest  benefits  and  special  allowance  for  up 
to  120  days  for  loan  checks  that  are  not 
cashed. 

Section  882302    Payments  of  special 
allowance  on  a  GSLP  or  PLUS  Program  loan. 

Comment  One  commenter  recommended 
that  f  8B2J02(d)(l)(iii)  be  revised  to  clarify 
that  a  lender's  eligibility  for  special 
allowance  paymento  ceases  when  the  loan  no 
longer  qualifies  for  reinsurance  payments  by 
the  Secretary. 

Response:  A  change  has  been  made.  The 
Secretary  has  amended  this  section  to 
terminate  a  lender's  eligibility  for  special 
allowance  paymento  by  the  Secretary  on  a 
loan  when  it  ceases  to  be  eligible  for 
reinsurance  coverage  by  the  Secretary,  so 
that  both  interest  benefits  and  special 
allowance  payments  terminate  at  the  same 
time. 

Comment  One  commenter  requested  a 
clarification  of  how  a  lender  would  know 
when  a  loan  ceases  to  be  guaranteed  by  a 
guarantee  agency  or  reinsured  by  the 
Secretary.  Another  conunenter  indicated  that 


it  is  a  burden  on  the  guarantor  to  determine 
the  time  at  which  the  loan  ceases  to  be 
guaranteed  and  to  inform  the  lender  in  a 
timely  manner. 

Response:  No  change  has  been  made.  A 
loan  ceases  to  be  guaranteed  when  it  no 
longer  meets  the  conditions  for  guarantee 
coverage  established  by  the  guarantee 
agency.  A  loan  no  longer  qualifies  for 
reinsurance  coverage  when  it  ceases  to  meet 
the  conditions  established  in  S  682.406.  It  is 
not  necessary  for  a  guarantee  agency  to 
identify  a  violation  of  t  condition  for  its 
guarantee  coverage  and  notify  the  lender  of 
that  violation  in  order  for  the  guarantee 
coverage  on  a  loan  to  be  terminated.  The 
termination  is  automatic  upon  a  lender's 
violation  of  a  condition  for  guarantee 
coverage.  Since  the  lender  is  presumed  to 
know  these  conditions,  it  also  should  know 
when  it  has  violated  them. 

Comment  One  commenter  believed  it 
should  be  made  clear  that  if  a  lender  files  a 
claim  with  a  guarantee  agency  prior  to  the 
90th  day  after  the  borrower's  default,  the 
lender  should  continue  receiving  special 
allowance  paymenU  up  until  the  day  the 
lender  receives  payment  on  that  claim  from 
the  guarantee  agency. 

Response:  No  change  has  been  made. 
Special  allowance  payments  cease  on  default 
claims  on  the  earlier  of  the  date  the  lender 
receives  payment  on  the  claim  or  the  date  the 
loan  ceases  to  qualify  for  reinsurance 
coverage.  The  maximum  period  of  time  for 
which  a  loan  qualifies  for  reinsurance,  and 
thus  for  which  a  lender  qualifies  for  special 
allowance  payment  on  the  loan,  after  default 
by  the  borrower,  is  90  days  after  the  default 
claim  is  filed  with  the  guarantor,  provided  the 
claim  is  filed  within  90  days  following  the 
borrower's  default.  These  regulations  do  not 
preclude  a  lender  from  collecting  ftx)m  a 
guarantee  agency  any  lost  income  that 
resulted  from  a  guarantee  agency's  failure  to 
pay  a  claim  %vithin  90  days. 

Section  882303    Methods  for  computing 
interest  benefits  and  special  allowance. 

Comment  Some  conunenters  supported  the 
elimination  of  the  average  quarteriy  balance 
method  for  interest  and  special  allowance 
billing  by  lenders.  One  commenter  indicated 
that  most  holders  will  benefit  from  the 
average  daily  or  actual  accrual  method. 
Numerous  commenters  strongly  opposed  the 
elimination  of  the  average  quarieriy  balance 
method.  The  conunenters'  objections  were 
based  on  the  belief  that  other  methods  of 
computing  interest  and  special  allowance 
payments  are  burdensome,  both  for  lenders 
that  compute  interest  and  special  allowance 
payments  without  using  an  automated 
system,  and  for  lenders  that  use  automated 
systems  (since  computer  programming 
changes  will  be  costly).  Many  of  the 
commenters  recommended  that  the  Secretary 
specifically  address  the  problem  of  loan 
transfers  in  another  way  rather  than 
eliminating  the  average  quarteriy  balance 
method. 

Response:  No  change  has  been  made.  The 
final  regulations  do  not  provide  for  the  use  J 
the  average  quarteriy  balance  method  for 
interest  and  special  allowance  billing 
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bcGuue  tUa  aetiuMi  ia  net  a  praaae  j 
detennioiqg  tha  aaotiBt  of  taitonat  and 
■pedal  aliawanca  that  has  aocniad  on  a  loaa 
portfolio.  In  the  early  years  of  the  GSLP,  the 
Secretaiy  allowed  the  use  of  the  average 
quarterly  halance  method  because  loan 
volume  was  considerably  smaller  than  today. 
Thus,  the  Bnancial  impact  of  the  imprecision 
of  this  method  «■  the  Government  was 
negligible.  Hils  is  no  longer  the  case. 

Commeni::  Many  commentera  requested 
that  implemenlation  of  the  prohibition 
against  the  use  of  the  average  quarterly 
balance  method  be  delayed  for  a  year. 

Itesponse:  A  diaqge  has  been  made.  The 
Secretaiy  has  decided  to  postpone  fte 
effective  date  of  this  provision  to  allow 
lenders  sufBdenl  time  to  modify,  or  develop, 
procedures  for  biffing  for  interest  and  spedal 
allowance  payments  under  the  new 
reqmreuieiils.  Inie  effective  date  for  this 
change  may  be  found  in  tiie  preamble  to 
these  regidations. 

Comment:  Many  commenters  objected  to 
the  proposal  requiring  the  use  of  365  days  (or 
366  in  a  leap  year)  m  detennining  interett 
benefits  laider  the  average  daily  balance 
method  or  the  actual  aocmal  method.  The 
commentan  staled  that  a  S85.ZS-day  year 
represents  no  difference  in  cost  to  dbe  Federal 
Government  over  a  four-year  period  and 
should  be  aUowed  in  aider  to  eliminate  the 
need  to  rhaagp  interest  bitting  systems  to 
acoasDBiodate  leap  years. 

RespoMK  A  change  has  been  made.  The 
Secretary  has  revised  the  regulations  to  allow 
for  the  use  of  either  a  SBLZS-day  year  or  tiie 
actual  Bwnher  of  days  in  a  year  for  the 
pvpose  of  catoMlating  the  amount  of  interest 
benefits  and  special  allowaace  payable  to  a 
lender  by  the  Secietaiy.  However,  if  a  lender 
chooses  to  uae  a  MS.2S.day  year,  it  must  do 
so  for  four  consecutive  years. 

Comment  Several  conunenters  asked  if  the 
use  of  a  30-day  month  and  360.day  year 
would  be  permissible  in  ralnilnting  interest 
benefits  payable  by  the  Secretary. 

Response:  No  change  has  been  made.  The 
permissible  methods  for  calculating  interest 
and  special  allowance  benefits  payable  by 
the  Secretary  are  described  in  f  W2J03  of  the 
final  regulations,  In  detennining  the  average 
daily  balance  (|fi  682J03(bHl)  and 
e82J03(d](l)),  the  actual  number  of  days  in 
the  month  and  quarter  must  be  used. 

Subpart  D— Guannlee  Agency  Pm^ams 

Section  682.401    Basic  program  agreement 

Cmnment  Several  commenters  obiected  to 
the  requirement  foond  in  i  e6Z.401(bK^(i)  of 
the  NHU4,  that  the  minimiun  loan  amount 
authorised  Cor  a  full-time  stndent  must  be 
$1000.  Some  argued  that  it  is  nn&ir  to  burden 
students  with  a  loan  amount  in  excess  of 
unmet  need.  Othen  argued  that  $1000  is  too 
large  a  figure,  suggesting  that  $500  would  be 
more  appropriate.  Another  commenter 
thought  it  unreasonable  to  require  a  $1000 
minimum  loan  amount  in  the  case  of  a  full- 
time  student  applying  for  a  loan  for  a  period 
of  leas  than  one  academic  year  in  length. 

Response:  No  change  has  been  made.  This 
requiremaot  is  not  substantively  differeot 
from  previous  regulatoiy  requirements  and  is 
mandated  by  section  4:»(bMlMA)  of  the  Act 
The  commenters  misunderstood  the  intent  of 


the  rule.  Hie  final  reguletiotts  do  not  require 
that  loans  Bwst  be  in  aa  amount  of  at  least 
$1000;  the  final  regulations  merely  require  a 
guarantee  agency  that  does  not  have  a 
Supplemental  Reinsurance  Agreement  with 
the  Secretary  to  establish  a  poHcy  that  the 
maximum  loan  amount  whidi  it  wiH 
guarantee  will  be  no  leas  than  $1000. 

Comment-  Several  commenters  were 
critical  of  S  682.401(b)(4](ii](C]  of  the  NPRM. 
which  would  require  bfRowers  to  supply,  as 
part  of  the  lean  application,  infonnation 
regarding  the  bo»owei%  and,  if  appropriate, 
the  borrower's  parents'  outstanding  student 
loans  made  under  title  IV  of  the  Act  Several 
commenters  contended  that  coDecting 
information  on  tiie  National  Direct  Student 
Loan  Program  (ND^i')  loans  is 
unnecoessary,  since  tlM  sdiool  already  has 
that  information.  One  oommenter  suggested 
that  the  Secretaiy  should  specify  the 
information  to  be  induced  about  PLUS 
Program  and  NDSU*  lotns.  Several 
commenters  objected  to  any  requirement  that 
PLUS  Program  parent  borrowers  disclose 
information  about  their-children's  student 
loans  sinoe  they  mi^  aot  be  aware  of  those 
loans.  One  commenter  wondered  if  the 
proposed  requirement  meant  that  parent 
borrowers  under  the  PLUS  I¥ograra  will  be 
required  to  disdooe  thmrNOSLPktmta. 

Responae:  A  change  has  been  made.  Hie 
requirement  that  borrowers  provide 
information  conceming  their  NDSL  ftogram 
loans  has  been  deleted.  The  requirement  that 
borrowers  provide  infimnation  about  their 
GSL  and  PLUS  Program  loans  has  bean 
retained.  Hie  purpose  of  this  requirement  is 
to  ensure  that  bonoweis  do  not  exceed  Ae 
annual  and  aggregate  loan  limits  and  to 
provide  information  to  enable  lenders  to 
counsel  borrowers  regading  their 
accumulated  debts.  In  ttie  case  of  a  parent 
borroufing  a  PLUS  loan,  the  parent  is  required 
to  provide  information  conceming  the 
student's  outstanding  loans  in  connection 
with  the  PLUS  program  loan  applicatian.  In 
practice,  the  student  wU  ordnmrily  provide 
this  information  on  the  npplication  form, 
which  the  parent  wiU  thai  cnrtify.  The 
Secretary  believes  it  isteasonaUe  to  require 
that  a  parent  boRowing  on  behalf  of  a 
student  become  aware  of  that  student's 
outstanding  loan  obligations. 

Comment  Many  conmienters  objected  to 
the  proposed  requirement  in  {  682.401[b}(5]  of 
the  NPRM  Oiat  all  loan  checks  (other  than 
those  made  for  student*  to  attend  sdiool 
outside  the  United  States,  or  PLUS  loms  to 
parents]  be  made  joint^  payable  to  both  the 
borrower  and  the  school,  and  be  sent  to  the 
school  Many  commenters  suggested  that  the 
same  benefits  for  the  program  are  achieved 
by  either  making  loan  shacks  jointly  payable 
or  by  requiring  checks  to  be  sent  to  the 
school,  and  that  requii^  both  is  therefore 
unnecessary.  Several  commenters  urged  that 
guarantee  agendas  be  allowed  to  exerdse 
their  discretion  in  deciding  if  loan  checks 
should  be  made  jointly  payable.  One 
commenter  suggested  Ibat  schools  should  be 
given  the  option  to  dedine  the  use  of  jointly 
payable  checks.  One  commenter  argued  that 
the  jointly  payable  clMck  requirement 
eliminates  any  need  for  holchng  a  loan  check 
until  after  classes  comaience,  as  was 
proposed  in  {  682.605{c]  of  the  NHIM. 


Respoim:  A  chmige  has  been  mads. 
Among  the  many  rhangos  in  the  GSLP 
mandated  by  Pub.  L  09-272.  several 
provisions  oddiessed  some  of  the  ooncems  of 
the  conrnMuten.  Hie  atotnto  now  prohibits 
the  Secretaiy  from  requiring  the  use  of  jointly 
payable  checks;  it  does  not,  bowever, 
prohibit  a  guarantee  agency  from  requiring 
the  use  of  jointly  payiMe  dmcks  in  Its 
program.  Hie  statute  also  raqaiTOB  that  GSL 
and  PLUS  Program  checks  bs  sent  to  the 
schools,  induding  foreign  sAools,  for 
delivery  to  borrowere.  The  flnal  regulations 
have  been  amended  to  reflect  diese  statutory 
changes. 

Comment  Several  commasters  expressed 
apprriiension  over  the  provisiunB  found  ta 
S  682.401(bKBKiiiHiv)  of  flio  I«>1tM.  wfaidi 
specify  drcumstances  requiring  iriund  of  the 
insurance  premium.  One  coamieRter 
complained  that  the  aifaninittrative  burden  of 
examining  eadi  paid-in-ftdl  lean  to  determine 
if  a  portion  of  the  insurance  premium  is 
refundable  is  too  great  to  ba  jusfiied. 

Response:  No  change  has  been  made. 
Section  e8Z.4(n(bM6)  of  the  final  regulations 
authorizes  a  guarantee  agem;y  to  diarge  an 
insurance  premium  to  the  tender.  Hrat 
section  further  stipulates  tiit  drcumstances 
under  which  msuranoe  premiums  must  be 
refunded.  Neither  flie  fffftM  nor  the  final 
regulations  require  each  pahl-in-foQ  loan  to 
be  examined  to  determine  tf  a  portion  of  the 
insurance  premium  is  refiraiable.  The 
Secretaiy  has  dedded  to  refond  the 
origination  fee  on  a  loan  wMch  is  either  paid- 
in-full  within  IZD  days  or  caocelled  because 
the  check  was  not  cashed.  The  final 
regulations  require  a  guarantee  agency  to 
refund  the  insurance  premium  on  such  loans. 
This  will  establish  a  uniform  poli^  for  aU 
agendas  and  will  ensure  Out  no  default 
claim  is  submitted  by  a  lender  for  die  amount 
of  the  insurance  premium  oaly.  The  costs 
incident  to  the  submission  and  review  of  such 
claims  far  exceed  their  ntnnfmt  Hie 
remaining  requirements  found  in 
S  0BL«n(b)(8)  of  the  final  rsgulathms  requira 
the  refund  of  an  insurance  prandum  dwrged 
to  cover  the  anticqwted  repayment  period 
when  the  loan  is  not  outstaatting  during  the 
period  for  which  the  insaraaoe  premium  was 
charged.  That  requirement  Qontiauee  an 
existing  one,  which  aasufes  that  Ifae  actual 
insurance  premium  paid  byftiie  borrower 
does  not  exceed  the  regulatory  maxtmnin. 

Comment  One  comnentw  was  criWml  «f 

the  provision  in  i  e82^4ei(bim  of  the  J 
which  requires  a  guarantee  ngenqr  to  ( 
loan  to  be  assigned  anly  to  certain  parties. 
The  commenter  stated  that  pohciag  such 
assignments  is  a  reapowsifaitity  which  is 
beyond  the  ability  of  gnaraatae  agendes  to 
perform. 

Response:  No  change  has  been  made. 
Current  regulalioiis  oontaiaihe  same 
requirement  ccooermng  asaignmant  The 
Secretary  believes  it  is  the  sespomibiUtir  of 
each  guarantee  agency  to  aasnee  that  GSL 
ami  PLUS  ftogram  kians  aie  held  on^r  hjr 
eligible  lenders. 

Commeat  Several  ccsBastntars  ""IB"*"* 
that  S  68Z.401(foK9UUHB)  of  the  ffPRM  diould 
not  limit  loans  assigiied  to  iie  gnaraakee 
agency  to  cases  of  a  bommer's  default 
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death,  total  and  permanent  disabiKty  or  filing 
of  a  bankruptcy  petition. 

Reaponae:  No  change  has  been  made.  GSL 
and  PLUS  Pro^wn  kwns  cannot  be  routinely 
assigned  to  a  guarantee  agency  because, 
under  the  Act.  an  agency  is  an  eligibie  lender 
only  for  purposes  of  making  consolidation 
loans  or  when  the  agency  serves  as  a  lender 
of  last  resort. 

Comment-  Several  commenters  asked  the 
Secretary  to  clarify  the  status  of  loaM 
pledged  as  collateral,  iadudii^  possibly  as 
collateral  for  State  funds  deposited  into  a 
lending  iastitutimi.  since  such  loaiia  would  be 
affected  by  the  provision  is  i  e8r401(b)(9)(ii) 
of  the  NPRM.  which  defines  "Miripirti"  to 
include  loans  pledged  aa  secwity. 

Response:  No  change  has  been  i^t^V, 
Since,  under  the  Act  only  eligible  lender* 
may  receive  program  benefits,  the  pledge  of  a 
GSLP  or  PLUS  program  loan  to  an  inaiip^u^t 
lender  confers  on  the  ineligible  lender  no 
right  to  receive  those  beneGto.ne  UMligU>le 
lenders  may  not  be  aware  of  this.  For  thia 
reason,  the  Secretary  bel^ves  it  is  necesaoiy 
to  prohilMt  such  pledges  eotiMly. 
Accordingly,  loaaa  may  not  be  pledged  as 
collateral  except  to  an  eligible  leader. 

Coauaeat  Several  commenters  suggested 
that  the  Secretary  delate  the  proposed 
reqwrament  found  in  t  M2.Ml(bHlO)(i)CD)  of 
the  NHIM  that  a  guarantee  agency  mwt 
establish,  disseminate  and  eoforca  standards 
and  procedurea  for  approval  of  Corbeaiance 
since  ■♦■nrlards  for  forbearance  were 
included  in  ft  682^2  of  the  NPRM  and  ^>ply 
to  guarantee  agency  ptagrams. 

Aes/KUMc:  A  change  has  bean.  made.  The 
Secretary  has  deleted  ti»  KiiuinBent  as 
suggested  h^  the  oommenten.  Final 
regulationa  goveining  fiarfaearance  ace 
provided  in  i  682.211  of  the  final  refubtims 
and  apply  to  both  the  fuarantee  agency  and 
the  FIsLpragrama. 

Commeat  Sevecal  commenters  suggested 
that  the  Secretary  eould  reduce  the  bmden  on 
schools  by  mandatmgm  what  was 
S  682.4(H(b)(ll)  of  the  NPRM  unifbrm 
procedures  for  use  by  aO  guarantee  agencies 
in  monitoring  enroHment  status. 

Retponte:  No  change  has  been  made.  The 
final  regulations  require  that  pMnntee 
agencies  develop  systems  to  — T-'t-rrttnttcnt 
enrolhnent  status,  as  was  prapoaed  in  Ae 
NPRM.  The  Secretary  Is  concerned  wilb  the 
administrative  burden  that  n^ght  be  tanposed 
on  schools  if  each  agency  adopts  a  cfiSerent 
monitoring  system.  The  National  Council  of 
Higher  Education  Loan  Programs  (NCHBLI^ 
has  established  a  committee  «^ch  is 
developing  a  unifbrm  system  for  monitoring 
student  enroRment  status.  A  pihit  project 
utilizing  this  system  was  conducted  by 
NCHELP  in  the  Spring  of  tSHL  The  committee 
is  evaluatmg  the  success  of  the  pilot  and  is 
attempting  to  resolve  the  tedmical  and 
administrative  problems  encountered.  The 
Secretary  is  greatly  hiterested  in  the 
establishment  of  a  smgie  system  for 
monitoring  student  enreltment  status  hi  order 
to  reduce  reporting  burdens  on  sdraols  and 
intends  to  consider  the  results  of  Ae  NOffiLP 
pilot  project  hi  develeptng  future  regulations 
in  this  area. 

Comment  Many  commenters  (Ssappiuved 
of  the  proposed  requirement,  found  in 


{  682.401(c)  of  the  NPRM.  Aat  prohibits 
guarantee  agencies  from  using  forms, 
procedures,  regulations  and  other  materials 
until  they  have  been  reviewed  and  approved 
by  the  Secretary.  Many  commenters 
suggested  diat  the  provision  should  be 
amended  to  provide  for  implied  approval  of 
documents  not  acted  on  within  a  given  period 
of  thne  le.g^  30  to  60  days).  Several 
commenters  suggested  that  the  regulations 
should  mandate  diat  Ae  Secretary  must 
review  documents  within  a  given  period  of 
time.  One  commenter  thou^t  that  agency 
materials  could  be  reviewed  by  the  Secretary 
during  an  agency's  arunial  program  review. 
Another  commenter  recommended  diat  the 
Secretary  mandate  a  standard  loan 
appbcation  for  aU  agencies,  »*ich  wouM 
elimhiate  the  need  for  the  Secretary  to  review 
over  fifty  separate  apphcations. 

Response:  A  change  has  been  made.  The 
Secretary  is  requiring  a  guarantee  agency  to 
obtain  the  Secretary's  approval  of  its 
application  forms,  promissory  notes,  and 
write-off  criteria  and  procedures  before  using 
them.  Prior  approval  of  die  application  fonns 
and  pramiBsory  notes  is  necessary  because 
these  forms  are  central  to  the  GSL  and  PLUS 
programs  and  affect  all  program  participants. 
Prior  approval  of  write-off  uiteiia  and 
procedures  is  required  to  ensure  that 
agencies  exercise  due  diligence  in  collecting 
loans  they  hoW.  An  agency  is  ate  required  to 
submit  to  die  Secretary  its  regulations, 
procedures  and  other  substantive  program 
materials  whenever  they  are  revised,  but  die 
Secretary's  apimnral  is  not  needed  before 
they  are  impiemented.  The  Secretary  is 
interested  in  the  development  of  a  single 
apfrfiostion  form  to  be  used  by  all  guarantee 
agencies,  md  is  reviewing  various  technical 
and  programmatic  alternatives  in  Ads  area. 
Such  an  approach  (/.s..  a  single  application] 
would  pnnuuaUy  be  detiraUe  bom  the 
perspective  of  schools  and  lenders  dealing 
with  multiple  guarantee  agencies. 

Section  882^00   Daath.  thaability.  and 
baaknptcy  paymemtt. 

Comment  Sererat  connenters  stated  that 
guarantee  agencies  retain  copies  irf  the  loan 
applicetiopat  the  tme  the  loan  is  approved 
Therefore,  there  is  no  need  to  require  that  a 
copy  of  the  lomt  application  be  inchided  with 
theoaim. 

Response:  Ho  change  has  been  made.  The 
Secretary  rettined  this  provisioB  because  all 
agencies  do  not  have  a  uniform  pohcy  of 
retaining  a  copy  of  the  api^cation  at  dw  time 
the  loan  is  approved.  The  Sieeretary  does  not 
object  howevet,  if  a  guarantee  agency 
retains  die  application  at  the  time  of 
guarantee  on  die  lender's  behalf,  and  does 
not  require  that  a  copy  be  submitted  with  a 
deadi,  disability,  or  beiricruptcy  claim. 

Comment  One  eemraenter  stated  that  there 
is  no  provision  (or  the  treatment  of 
bMikniptcy  when  the  bnrawer  is  in  the  in- 
school,  grace,  or  deferment  perfods,  because 
the  borrower  is  not  m  default  during  diose 
times. 

Response:  A  change  has  been  made.  Under 
the  final  regulations,  a  lender  is  required  to 
hold  a  loon  OR  wrhich  a  borrower  has  filed 
bankruptcy  if  the  borrower  has  not  been  in 
repayment  for  at  least  five  years,  unless  a 


hardship  petition  has  been  filed  by  the 
borrower  with  the  bankruptcy  court.  If  the 
borrower  has  been  in  repayment  for  longer 
than  five  years,  the  lender  must  file  a 
bankruptcy  claim  with  the  guarantor.  The 
regulations  have  been  changed  to  reflect 
current  Federal  bankruptcy  law.  Loans  on 
which  lenders  have  ceased  collection  activity 
due  to  the  borrower's  filing  of  bankruptcy, 
but  which  are  not  later  discharged.  wUl  be 
considered  as  having  been  in  forbearance 
status  until  the  outcome  of  the  bankruptcy 
proceedings  is  known. 

Section  6es.40t    FederaJ  reinsurance 
agreement 

Comment-  Several  conunenters  objected  to 
the  pn^NMed  amendment  to  the  Federal 
reinsurance  agreement  in  {  682.404(d]  of  the 
NPRM  that  would  require  agencies  to  apply 
payments  of  defaulted  borrowers  to  accrued 
interest  first  They  argued  that  defaulted 
borrowers  would  become  discouraged  if  they 
did  not  see  their  principal  balance  reduced, 
thus  making  them  less  likely  to  continue 
making  peymants.  Some  commenters 
suggested  that  agencies  should  to  be  given 
the  (^tioB  of  applying  payments  to  either 
accrued  interest  or  principal  first  as  they 
were  previously.  Several  commenters 
objected  to  the  proposed  requirement 
because  agencies  would  incur  administrative 
costs  in  having  to  repragram  their  computer 
systems. 

Response:  No  change  has  been  made.  The 
Secretary  ia  requiring  payments  to  be  applied 
to  accrued  interest  first  because  borrowers 
who  default  and  have  their  payments  applied 
to  principal  first  would  othenvise  pay  less 
over  the  Mfe  of  the  loan  than  would 
borrowers  who  do  aot  default  This  would  be 
unfair  to  benowers  who  honor  their 
repayment  obligatuws. 

Comment  Several  Gommenten  si^gested 
that  guarantee  agencies  that  use  collection 
agents  would  have  difficulty  remitting  to  die 
Secretary  his  equitable  share  of  borrower 
payments  witkia  60  days  of  receqit  OS 
required  by  i  682.4S«(eK4)  of  the  NHiM.  They 
suggested  tfaM  the  agency  should  be  allowed 
an  additiaBal  30  days  from  the  collection 
agents'  receipt  of  fimds. 

Respoase:  No  change  has  been  made.  The 
final  regulations  darify  that  die  Secretary  is 
entitled  to  his  equitable  share  in  a  timely 
manner,  farespective  cf  the  guarantee 
agency's  ooHoction  proccdereo.  The  Secretary 
emphasiaes  thet  the  80  days  begins  on  the 
day  the  borrower's  payment  is  received, 
whether  by  the  guarantee  agency  or  by  its 
agent  Sixty  days  is  a  sufficient  period  for  a 
guareetee  agency  to  perform  the 
adnuaistrative  functions  necessary  to 
account  for  and  remit  the  Secretary's 
equitable  share.  This  requirement  is  no 
different  hen  current  regulations. 

Comment  Several  commenters  objected  to 
the  proposed  requirement  in  f  68Z.4M(eK5)  of 
the  HPVM  that  a  guarantee  agency  must 
traanait  to  the  Secretary  his  fair  share  of  an 
asset  which  the  agency  purchased  with  the 
Secretary's  assistance  and  which  is 
subsequently  sold  by  the  agency.  They 
charged  diat  the  word  "assets"  is  vague  and 
broad.  They  argued  further  that  the  Secretary 
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is  overreaching  his  authority  by  imposing 
such  a  requirement.  (This  comment  also 
applies  to  S  ee2.407(b)(3)  of  the  NPRM.) 

Response:  No  change  has  been  made.  The 
Secretary  is  entitled  to  a  portion  of  the 
proceeds  of  any  asset  a  guarantee  agency 
sells  or  converts  to  a  non-GSL  or  non-PLUS 
use,  if  the  cost,  or  a  portion  of  the  cost,  of  the 
asset  was  claimed  as  an  expense  under 
S  682.404(e](5)  (retention  of  collections). 
S  682.407(b)(3)  (administrative  cost 
allowance),  or  {  682.410(a)(6)  (insurance 
premiums  and  investment  earnings).  Indeed, 
this  is  implicit  in  the  notion  that  these  funds 
may  be  used  to  pay  only  an  agency's  costs  of 
the  GSLP  and  PLUS  Prt^am.  The  Secretary 
is  owed  the  same  proportion  of  the 
liquidation  price  or  fair  market  value,  if 
applicable,  as  the  proportion  of  the  purchase 
price  that  the  Secretary  paid.  The  term 
"asset"  is  indeed  a  broad  one,  as  it  must  be 
to  protect  the  Federal  interest  adequately. 
The  term  includes  equipment,  supplies,  and 
all  other  property  whether  real  or  personal, 
tangible  or  intangible. 

Section  682.406    Conditions  of  reinsurance 
coverage. 

Comment  One  commenter  stated  that  it 
should  be  made  clear  that  if  an  agency  fails 
to  pay  a  claim  within  90  days  from  the  date 
the  lender  Tiles  the  claim,  the  agency  should 
be  responsible  for  sums  due  the  lender, 
including  accrued  interest  and  special 
allowance  benefits. 

Response:  No  change  has  been  made.  The 
refusal  of  the  Secretary  to  pay  a  reinsurance 
claim  because  of  violations  by  a  guarantee 
agency  does  not  affect  that  agency's 
responsibility  to  honor  a  lender's  default 
claim.  In  addition,  these  regulations  do  not 
preclude  a  lender  from  collecting  from  a 
guarantee  agency  any  lost  income  that 
resulted  from  a  guarantee  agency's  failure  to 
pay  a  claim  within  90  days. 

Section  682.408    GSLP  Joan  disbursement 
through  a  guarantee  agency  escrow  agent. 

Comment:  Several  commenters  objected  to 
the  disbursement  requirements  proposed  in 
t  682.408  of  the  NPRM.  Several  commenters 
Stated  that  disbursements  should  not  be 
required  to  be  equal,  if  it  can  be  shown  that 
unequal  disbursements  will  better  assist  the 
borrower  in  meeting  educational  costs  as 
they  arise.  In  addition,  a  number  of 
commenters  suggested  that  loans  for  periods 
of  enrollment  of  less  than  600  clock  hours. 
one  quarter,  six  months,  or  for  amounts  of 
$1250  or  less,  should  be  exempt  from  the 
disbursement  provisions.  One  commenter 
noted  that  multiple  disbursements  or  co- 
payable  checks  are  not  feasible  for  borrowers 
attending  foreign  schools.  This  commenter 
recommended  that  the  Secretary  include  a 
provision  for  disbursement  by  the  escrow 
agent  by  means  of  a  single  check,  made 
payable  only  to  the  borrower.  Some 
commenters  opposed  the  provision  that  loan 
proceeds  be  received  no  later  than  30  days 
after  the  beginning  of  each  academic  period. 

Response:  A  change  has  been  made.  This 
section  has  been  revised  to  reflect 
requirements  of  Pub.  L  99-272  which 
mandate  that  lenders  disburse  a  loan  in  two 
or  more  installments  if  the  loan  is  for  $1000  or 


more,  and  the  period  of  enrollment  is  more 
than  six  months,  one  semester,  two  quarters 
or  600  clock  hours.  A  loan  to  a  student 
attending  a  foreign  school  is  not  exempt  from 
the  multiple  disbursement  provisions  of  the 
law.  The  Secretary  has  revised  these  Tinal 
regulations  to  delete  the  requirement  for  co- 
payable  checks,  in  accordance  with  the 
mandate  of  Pub.  L.  99-272.  These  regulations 
contain  provisions  which  allow  an  escrow 
agent  to  disburse  loan  proceeds  on  behalf  of 
an  eligible  lender.  Loans  disbursed  by  an 
escrow  agent  are  also  subject  to  the  multiple 
disbursement  requirements,  and  must  be 
transmitted  to  the  school  no  later  than  30 
days  after  receipt  of  the  funds  from  the 
lender. 

Comment:  One  commenter  questioned  the 
applicability  of  the  requirements  of  §  682.408 
of  the  NPRM  to  disbursements  by  wire 
transfer.  This  commenter  wanted  to  know  at 
what  point  the  account  would  be  credited 
and  if  the  borrower  would  have  to  sign  an 
endorsement  form. 

Response:  A  change  has  been  made.  Public 
Law  99-272  provides  that  loan  disbursements 
may  be  made  by  means  of  checks  payable  to 
and  requiring  the  personal  endorsement  of 
borrowers  or  by  other  means  payable  to  and 
requinng  the  certification  by  borrowers.  The 
change  in  the  regulation  authorizes  the 
disbursement  of  loan  proceeds  by  wire 
transfer  to  the  escrow  agent,  and  from  the 
escrow  agent  to  the  school,  if  authorized  by 
guarantee  agency  policy. 

Comment:  Several  commenters  stated  that 
it  is  inconsistent  to  require  escrow  agents  to 
return  any  untransmitted  proceeds  of  a  loan 
to  the  lender  within  15  working  days  after 
learning  that  the  student  has  not  enrolled  or 
is  no  longer  enrolled  at  least  half-time,  when 
schools  are  allowed  30  days  to  refund  to 
lenders. 

Response:  No  change  has  been  made.  An 
escrow  agent,  unlike  a  school,  is  not  required 
to  determine  the  amount  of  a  refund  which  is 
allocable  to  the  loan.  The  escrow  agent  needs 
only  to  determine  the  amount  of  the 
borrower's  loan  that  has  not  previously  been 
transmitted  to  the  school,  and  return  that 
amount  to  the  lender.  The  Secretary  believes, 
therefore,  that  it  it  appropriate  to  provide  a 
school  with  more  time  to  process  a  refund  to 
a  lender  than  is  provided  to  an  escrow  agent. 

Comment  Several  commenters  objected  to 
the  requirement  tbat  a  lender,  upon 
disbursing  funds  to  an  escrow  agent,  must 
give  simultaneous  written  notice  to  the 
borrower.  Some  of  the  commenters  argued 
that  this  requirement  will  only  add  to  the 
lender's  expenses,  create  confusion  among 
borrowers,  and  increase  administrative 
burdens  for  lenders  and  escrow  agents. 

Response:  A  change  has  been  made.  The 
Secretary  agrees  with  the  commenters  and 
has  deleted  the  proposed  requirement. 

Comment  Some  commenters  objected  to 
the  proposal  that  would  authorize  guarantee 
agencies  to  establish  an  escrow  system. 
Several  commenters  supported  allowing  a 
school  to  become  an  escrow  agent  for  loans 
made  to  its  students. 

Response:  No  change  has  been  made. 
Section  428(i)  of  the  Act  authorizes  the 
establishment  of  escrow  systems.  Under  the 
revised  requirements,  a  lender  may  only 


disburse  a  loan  to  an  eicrow  agent  at  such 
time  and  in  such  amouat  as  the  lender  could 
disburse  to  a  school.  Tkus,  the  escrow  system 
concept  makes  sense  only  where  the  loan 
proceeds  are  disbursed  to  an  entity  other 
than  the  school. 

Section  682.409  Mandatory  assignment  by 
guarantee  agencies  of  defaulted  loans  to  the 
Secretary. 

Comment  Several  commenters  expressed 
reservations  about  the  assignment 
procedures  and  documentation  that  would  be 
required  for  loans  that  the  Secretary  selects 
for  assignment  Many  commenters  were 
critical  of  the  broad  ladguage  used  in  the 
section,  because  they  feared  that  the 
Secretary  could  require  an  agency  to  assign 
all  defaulted  loans  in  its  portfolio,  regardless 
of  the  status  of  the  loans.  One  commenter 
suggested  that  agencies  should  be  allowed  to 
appeal  the  Secretary's  decision. 

Response:  No  change  has  been  made.  One 
purpose  of  mandatory  assignment  of 
defaulted  loans  is  to  facilitate  the  use  of  the 
most  elective,  cost-efficient  collection 
methods  available.  The  Federal  Government 
has  available  to  it  a  nionber  of  collection 
tools  which  are  not  available  to  guarantee 
agencies,  including  the  authority  to  offset 
Federal  income  tax  refunds.  One  of  the  main 
factors  that  the  Secretary  intends  to  consider 
in  determining  which  loans  will  be  assigned 
is  the  relative  cost-effectiveness  of  agency 
collection  efforts  compared  to  those  which 
will  be  applied  to  assigned  loans  by  the 
Secretary.  Since  it  is  difficult  to  foresee 
which  loans,  or  types  of  loans,  could  be 
collected  by  the  Secretary  more  successfully 
than  by  guarantee  agencies  (given  the 
changing  characteristic  of  loan  portfolios 
over  time,  the  varying  aucess  of  different 
agencies  in  loan  collection,  and  the 
availability  to  the  Federal  Government  only 
of  additional  coUectioa  tools,  etc.),  the 
Secretary  has  retained  flexibility  to  require 
assignment  of  defaulted  loans. 

Comment  Many  commenters  argued  that  a 
guarantee  agency  is  entitled  to  a  percentage 
of  the  funds  collected  by  the  Secretary  on 
assigned  loans  equal  to  the  percentage  of  the 
reinsurance  claim  not  paid  by  the  Secretary. 
They  suggested  that  the  Secretary  should  also 
reimburse  agencies  for  collection  costs 
incurred  on  a  loan  prior  to  assignment. 

Response:  No  change  has  been  made.  The 
statute  does  not  requite  the  Secretary  to 
remit  to  an  agency  any  portion  of  funds 
collected  on  a  loan  assigned  to  the  Secretary, 
nor  does  the  statutory  scheme  suggest  that 
this  would  be  appropriate  as  a  pohcy  matter. 

Comment  Several  oommenters  insisted 
that  assigned  loans  should  be  removed  from 
an  agency's  default  rate  calculation  for 
purposes  of  determining  the  agency's 
reinsurance  percentage. 

Response:  No  change  has  been  made. 
Loans  assigned  to  the  Secretary  will  continue 
to  be  included  in  the  default  rate  calculation 
because  they  remain  in  default  regardless  of 
who  is  performing  collection  activity,  and  are, 
therefore,  relevant  to  an  assessment  of  the 
agency's  performance  and  of  program  trends. 
However,  the  Secretary  will  exclude  the 
amount  of  collections  received  by  the 
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Secretary  on  aasigoed  loans  from  an  agency's 
cumulative  net  default  rate  calculation. 
Because  of  collection  tools  available  only  to 
the  Federal  Govenunant  agencies  may, 
accordingly,  reasonably  expect  that 
assignment  would  lead  to  lower  default  rates 
than  would  occur  without  assignment 

Section  682.410    Fiscal,  administrative,  and 
enforcement  requirements. 

Comment-  Several  commenters  strongly 
objected  to  the  proposed  provisions  imposing 
specific  due  diligence  requirements  for 
guarantee  agencies  to  follow  in  coHecting 
defaulted  loans.  Some  of  the  commenters 
noted  that  these  requirements  provide  no 
flexibility  to  the  guarantee  agency  in 
weighing  the  costs  against  the  benefits  of 
particular  collection  efforts  in  particular 
cases,  especially  the  requirement  that  the 
agency  file  suit  in  all  cases. 

Response:  A  change  has  been  made.  The 
Secretary  has  deleted  the  proposed 
requirement  that  guarantee  agencies  file  suit 
on  all  accounts  that  are  not  in  repayment 
after  180  days  of  collection  efforts  by  the 
guarantee  agency.  The  Secretary  believes, 
however,  that  htigation  and  the  threat  of 
litigation  are  valuable  collection  tools,  and 
that  they  should  be  an  integral  part  of  any 
diligent  collection  effort  Accordingiy,  the 
Secretary  has  revised  the  final  regnktioBS  to 
require  periodic  evaluation  of  the  borrower's 
ability  to  pay,  to  identify  those  accounts  on 
which  the  guarantee  agency  must  institute  a 
civil  suit  The  Secretaiy  has,  ho%vevcr, 
retained  the  other  spedfic  coUectioa 
requirement  in  t^  section.  The  Secretary 
believes  that  these  requironents  reflect  the 
minimal  level  of  effort  necessary  to  protect 
the  Federal  fiscal  interest  in  diligent  loan 
collection. 

Comment  One  commenter  questioned 
whether  the  requirements  for  guaraatee 
agencies'  due  diligence  in  coUectioa,  fonnd  in 
S  e82.410(b)(3)  of  the  NPRM,  pertains  only  to 
the  guarantee  agency  or  also  to  agents  of  the 
guarantee  agency. 

Response:  This  subpart  of  the  final 
regulations  regulates  the  activities  of 
guarantee  agencies.  An  agency  may  choose 
to  contract  with  other  parties  to  perform 
activities  on  its  behalf,  but  the  agency 
remains  responsible  for  complying  with  the 
regulations. 

Comment:  Several  commenters  objected  to 
agencies  being  required  to  conduct  on-site 
program  reviews  at  participating  schools. 
Some  of  the  cni^nters  believed  this  to  be  a 
duplication  of  effort  bccauae  schools  are 
currently  being  reviewed  by  the  Federal 
goveminent 

Response:  No  change  has  been  made.  It  is 
the  intent  oi  the  Secretary  that  guaraatee 
agencies  have  primary  respcmsibiUty  iat 
monitoring  and  ensaring  the  r^Mnpljanrf  <>f 
their  program  particqtanU  (L&.  lendecs  and 
schools].  Although  the  Secietaiy  pifnt  to 
continue  to  conduct  soma  lender  and  school 
reviews,  most  fiiture  piopvm  reviews  will 
involve  the  guarantee  agencies. 

Commenti  Several  commenters  strongly 
objected  to  the  reqaircaient  that  a  gnairantyn 
agency  reserve  fund  include  all  of  the  fuxuis 
and  the  fuad  sources  listed  in  this  ■»rti#irf 
Several  of  the  commenters  pointed  out  that 


gifts  and  grants,  for  example,  are  sometimes 
provided  for  a  specific  purpose. 

Response:  A  change  baa  been  made.  The 
Secretary  has  amended  the  final  regulations 
to  alkrw  gifts  and  grants  to  be  used  for  the 
administration  of  a  guarantee  agency's  loan 
piopam.  The  Secretary  believes  that  all 
funds  generated  as  a  result  of  a  guarantee 
agency's  administration  of  iu  loan  guarantee 
program  should  be  reserved  for  use  by  that 
guarantee  agency  in  performing  its  duties  as 
a  guarantee  agency.  The  Secretary  does  not 
believe  it  appropriate  that  the  guarantee 
agency  program  be  used  to  raise  funds  for 
purposes  unrelated  to  the  loan  guarantee 
program.  In  addition,  the  Secretary  believes 
that  the  amoimt  of  insurance  premiums 
charged  by  a  guarantee  agency  to  borrowers 
should  reflect  that  agency's  need  for  funds  to 
administer  its  loan  guarantee  program.  If  a 
guarantee  agency  has  excess  funds  available 
to  it  the  Secretary  urges  it  to  repay  Federal 
advances  or,  if  the  guarantee  agency  has  no 
outstanding  advances,  reduce  the  amount  of 
insurance  premiums  charged  to  borrowers. 

Comment-  Several  commenters  objected  to 
the  provision  that  would  require  the 
guarantee  agency  to  invest  the  assets  of  the 
reserve  fund  only  in  low-risk  securities.  Some 
of  the  commmenters  believed  that  this 
provision  should  be  less  restrictive. 

Response:  No  change  has  been  made.  The 
reserve  fund  is  meant  to  support  the 
guarantee  agency's  loan  (Kogram.  Therefore, 
the  assets  of  the  reserve  fund  should  not  be 
invested  in  securities  which  entail  a  high  risk 
of  loss. 

Comment-  Several  commenters  objected  to 
the  provision  that  would  require  the 
guarantee  agency  to  r^x>rt  a  default  to  a 
credit  bureau.  Some  of  the  coDuoeoters  stated 
that  there  wodd  be  dual  reporting  of  the 
same  default  would  result 

Response:  No  change  has  been  made. 
Public  Law  96-^2  requires  guarantee 
agencies  to  report  a  default  to  credit  bureaus. 
In  addition,  that  law  requires  lenders  to 
report  disbursements  to  credit  bureaus.  The 
final  regulations  reflect  those  statutory 
changes. 

Comment-  Several  commenters  objected  to 
the  provision  that  would  require  a  guarantee 
agency  to  charge  interest  on  defaulted  loans 
for  which  the  Secretary  has  paid  reinsurance. 
Another  commenter  requested  an 
interpretatioa  of  how  this  provision  is 
affected  by  State  usury  laws,  or  other  State 
laws,  that  might  limit  the  interest  rate 
charged  by  an  agency. 

Response:  No  cha^  has  been  made.  The 
Secretary  strongly  believes  that  borrowers 
should  not  receive  a  financial  benefit  from 
defaulting  on  their  loaaa.  Therefore,  the 
Secretary  has  retained  the  requirement  in  the 
final  regulations  that  all  guarantee  agencies 
charge  interest  on  defaultad  loans.  The 
Secretary  does  not  believe  that  State  usury 
laws  will  conflict  writh  this  requirement 
because,  under  the  final  regulations, 
borrowers  must  be  charged  interest  at  the 
higher  of  the  rate  stated  in  the  borrower's 
promissoiy  note  or  the  rate  permitted  by 
State  law.  Ike  Secretary  notes  that  many 
States  peimit  tbe  rate  of  iaterest  specified  in 
a  promiaaory  not«  to  be  increaaed  upon  the 
entry  of  a  judgment  on  the  debt 


Comment-  Several  commenters  pointed  out 
that  the  terra  "geographic  area"  in 
S  682.410(cMl)(ii)  of  the  NPRM  requires 
d^inition.  because  of  rauki-State  guarantors 
and  possible  adjacent  State  jarisdictions. 

Response:  A  change  has  been  made.  The 
term  "geographic  area"  has  been  deleted. 
Guarantee  agencies  are  responsible  for 
monitoring  the  compliance  of  th«r  program 
participanU  regardless  of  geographic 
proximity  to  Ae  guarantee  agency. 

Comment-  Several  commenters  stated  that 
the  proposed  provisions  for  adopting 
procedures  to  identify  fraudulent  loan 
applications  were  too  vague. 

Response:  No  change  has  been  made.  The 
Secretary  has  not  prescribed  specific 
procedures  that  guarantee  agencies  must 
adopt  in  order  to  permit  each  agency  the 
flexibility  to  establish  procedures  that  are 
most  effective  for  that  agency.  At  a  minimnin. 
agencies  should  have  controls  in  their 
systems  that  identify  invalid  Social  Security 
numbers,  and  procedures  for  the  treatment  of 
information  received  from  the  Secretary  on 
borrowers  who  have  exceeded  loan  limits  or 
defaulted  on  loans  guaranteed  under  other 
agencies'  programs. 

Section  682.411    Due  diligence  by  fenders  in 
the  collection  of  guarantee  agency  loans. 

Comment  Several  commenters  criticized 
various  aspecto  of  {  6B2.411  of  the  NHIM. 
which  would  establish  minimum  collection 
requirements  for  lenders  participating  in 
guarantee  agency  pro^vms.  Several 
commoiters  agreed  with  the  principle  of  due 
diligence,  but  did  not  believe  the  SecreUry 
should  prescribe  specific  actions  on  specific 
days.  A  few  commenters  found  the 
requirements  too  leni«it  Several  commenters 
believed  that  these  requirements  should  not 
apply  to  agencies  with  more  stringent 
requirements.  Several  commenters  suggested 
that  the  rules  governing  agency  lenders 
should  not  be  more  stringent  than  those 
applied  to  FISL  lenders. 

Response:  No  change  has  been  made.  Over 
time  a  wide  diversity  of  due  diligence  policies 
has  developed  among  agencies.  While  some 
agencies  have  developed  policies  designed  to 
ensure  that  lenders  undertake  all  reasonable 
collection  efforts  prior  to  submitting  default 
claims,  others  have  been  very  lax,  both  in  the 
formulation  and  enforcement  of  their  policies. 
The  Secretary  is  alarmed  at  the  rising  costs  of 
defaults  in  recent  years.  The  requirements  set 
forth  in  these  final  regulations  represent  the 
minimum  level  of  effort  that  lenders  must 
undertake  in  collecting  loans  in  order  for 
agencies  to  qualify  for  reinsurance  payments. 
These  regulations  do  not  prohibit  a  guarantee 
agency  from  adopting  more  stringent 
requirements.  These  standards  will  help  to 
protect  the  Federal  government  from 
unreasonable  risks  of  loss  and  will  improve 
the  collections  of  loans  nationwide.  The 
Secretary  does  not  believe  it  is  necessary  at 
this  time  to  change  the  FISL  due  diligence 
procedures  for  lenders  because  loans  are  no 
longer  being  made  under  the  FISLP. 

Comment  Several  commenters  suggested 
that  tdephoae  contacts  are  more  effective 
than  written  notices.  Several  commenters 
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requested  clarification  of  what  constitutes 
diligent  effort  to  make  telephone  contact. 

Response:  No  change  has  been  made.  By 
these  final  regulations  the  Secretary  is  merely 
prescribing  the  minimum  efforts  that  lenders 
must  undertake  in  collecting  on  loans,  in 
order  for  an  agency  to  qualify  for  reinsurance 
payments.  The  mixture  of  telephone  and 
written  contacts  required  should  not  be 
interpreted  as  limiting  collection  efforts.  If  a 
lender  fmds  that  telephone  contacts  are  more 
elective  than  written  contacts,  the  lender  is 
encouraged  to  increase  the  number  of  such 
telephone  contacts.  To  quahfy  for 
reinsurance  payments,  however,  the 
guarantee  agency  must  require  its  lenders  to 
adhere  to  the  minimum  number  of  written 
and  telephone  contacts  set  forth  in  the  final 
regulations.  Diligent  efforts  to  make 
telephone  contact  include,  but  are  not  limited 
to,  attempting  to  contact  a  borrower  at 
different  times  of  day.  on  different  days  of 
the  week. 

Comment:  Several  commenters  requested 
that  the  Secretary  tolerate  some  minor 
violations  of  the  deadlines  by  which  a  lender 
must  complete  a  collection  activity  [e.g.,  a  30- 
day  letter  sent  on  the  31st  day  should  not 
cause  a  loan  to  become  unreinsured). 

Response:  No  change  has  been  made.  The 
time  frames  established  in  the  final 
regulations  are  set  at  30-day  intervals.  By 
establishing  the  time-frames  in  this  manner, 
the  Secretary  provides  lenders  with  sufficient 
flexibility  to  perform  the  required  activities  at 
any  time  during  the  prescribed  intervals.  The 
requirements  set  forth  in  the  regulations  are 
the  minimum  requirements  with  which  a 
lender  must  comply  in  order  for  a  guarantee 
agency  to  receive  reinsurance  on  a  loan.  The 
regulations  do  not  prohibit  either  a  guarantee 
agency  from  requiring  additional  activities  by 
its  lenders  or  a  lender  from  performing 
additional  activities  that  it  considers 
effective. 

Comment:  One  commenter  suggested  that, 
for  purposes  of  S  682.411(b)  of  the  NPRM,  in 
the  event  of  a  late  payment  by  the  borrower, 
the  first  day  of  the  delinquency  period  should 
be  the  day  after  the  due  date  of  the  next 
missed  payment  rather  than  the  due  date 
itself. 

Response:  A  change  has  been  made.  The 
language  concerning  the  effect  of  late 
payments  on  delinquency  has  been  changed 
to  reflect  the  commenter's  suggestion. 

Comment:  One  commenter  asserted  that  30 
days  is  too  brief  a  period  of  time  for  a  lender 
to  recognize  that  a  loan  has  entered  the 
repayment  period  and  that  60  days  is  a  more 
reasonable  period. 

Response:  No  change  has  been  made.  The 
Secretary  believes  that  30  days  is  adequate 
time  for  a  lender  to  recognize  that  a  loan  has 
entered  the  repayment  period,  particularly 
since  lenders  are  not  required  to  obtain 
signed  repayment  schedules  from  borrowers. 
Though  the  Secretary  recognizes  that  a 
reasonable  amount  of  time  is  required  for  a 
lender  to  recognize  that  a  loan  has  entered 
the  repayment  period,  any  delay  in 
repayment  extends  the  period  of  time  the 
loan  is  outstanding  and  thereby  increases 
special  allowance  costs  on  the  loan. 

Comment:  One  commenter  suggested  that  it 
would  be  impossible  for  a  lender  to  begin 


skip-tracing  activity  within  10  days  of 
discovery  of  a  skip,  as  was  proposed  in 
S  682.411(g)  of  the  NPRM. 

Response:  No  change  has  been  made.  The 
Secretary  is  requiring  only  that  a  lender  begin 
skip-tracing  activity  within  10  days  of 
discovery,  not  that  those  efforts  be  completed 
in  10  days.  The  Secretary  believes  that  it  is 
essential  to  begin  skip-tracing  activity  as 
soon  as  possible  after  discovery  of  a  skip,  so 
that  the  chances  of  locating  the  borrower  are 
enhanced. 

Comment:  One  commenter  suggested  that 
S  682.411(h)  of  the  NPRM  was  unclear  and 
should  be  revised  to  require  the  lender  to 
request  pre-claim  assistance  at  the  earlier  of 
the  90th  day  of  delinquency  or  as  soon  as 
assistance  is  available  from  the  agency. 

Response:  A  change  has  been  made.  The 
final  regulations  have  been  changed  to 
require  lenders  to  request  pre-claim 
assistance  as  soon  as  it  is  available.  If  a 
guarantee  agency  offers  such  assistance  at 
the  60th  day  of  delinquency,  for  example,  the 
lender  must  request  it  at  that  time. 

Section  682.412    Consequences  of  the  failure 
of  a  borrower  or  student  to  establish 
eligibility. 

Comment:  Several  commenters  objected  to 
the  proposal  to  require  lenders  to  take 
specific  action  on  loans  to  borrowers  who 
failed  to  establish  eligibility,  because  schools 
are  not  held  responsible  for  loans  made  to,  or 
interest  paid  on  behalf  of,  ineligible 
borrowers. 

Response:  No  change  has  been  made. 
However,  by  including  a  requirement  that  the 
lender  demand  that  a  borrower  repay  loan 
funds  for  which  the  borrower  was  not 
eligible,  the  Secretary  does  not  intend  to 
imply  that  the  Secretary  will  not  impose  a 
fine  against  a  school,  if  appropriate,  under  34 
CFR  668.75.  Also,  the  Secretary  may  choose, 
if  appropriate,  to  recover  Federal  funds  paid 
on  such  a  loan  from  the  school,  under 
§  682.609  of  the  final  regulations,  or  from  the 
borrower. 

Comment:  One  commenter  objected  to  the 
proposal  that  would  require  lenders  to  adjust 
their  interest  billing  for  interest  paid  by  the 
borrower  as  a  result  of  the  final  demand 
letter. 

Response:  No  change  has  been  made.  The 
interest  that  is  paid  by  the  borrower  is 
reimbursement  of  interest  improperly  paid  to 
the  lender  by  the  Secretary  on  the  borrower's 
behalf.  These  final  regulations,  therefore, 
require  this  repaid  interest  to  be  reimbursed 
to  the  Secretary  on  the  lender's  next 
quarterly  interest  billing  form. 

Comment:  Several  commenters  objected  to 
the  proposal  to  require  lenders  to  demand  full 
repayment  of  an  ineligible  loan  because  the 
commenters  believed  that  this  action  forces  a 
borrower  into  default. 

Response:  No  change  has  been  made.  The 
Secretary  provides  the  borrower  with  an 
opportimity  to  repay  fully,  within  30  days  of 
the  final  demand  letter,  the  amount  for  which 
the  borrower  was  ineligible.  The  Secretary 
only  requires  a  lender  to  file  a  default  claim 
on  the  full  amount  of  the  loan  if  a  borrower 
fails  to  comply  with  the  terms  of  the  final 
demand  letter.  In  any  case,  an  ineligible 
borrower  is,  by  definition,  not  permitted  to 


receive  or  retain  loan  funds  at  all.  under  the 
Act 

Section  682.413    Remedial  actions. 

Comment-  Several  commenters  suggested 
that  S  682.413  of  the  NPRM  should  provide  for 
specific,  reasonable  and  appropriate 
sanctions  only  in  the  case  of  specific, 
identifiable  and  material  violations. 

Response:  No  change  has  been  made.  The 
Secretary  believes  that  the  remedial  actions 
in  S  682.413  of  the  final  regulations  are 
specific,  reasonable  an4  appropriate.  The 
Siecretary  has  no  intention  of  applying  them 
where  violations  are  unidentifiable.  The 
Secretary  is  authorized  to  recover  payments 
to  which  program  participants  were  not 
entitled  due  to  program  violations.  If  the 
Secretary  finds  it  necessary  to  limit,  suspend 
or  terminate  a  lender  or  an  agency,  or  to 
recover  or  withhold  payments,  he  will  do  so 
only  after  the  affected  party  is  granted  notice 
and  an  opportunity  to  be  heard. 

Subpart  E — Federal  Insurad  Student  Loan 
Program  and  Federal  PLUS  Program 

Section  682.507 
a  loan. 


Due  diligence  in  collecting 


Comment:  Two  commenters  noted  that 
S  682.513(f)  (1)  and  (2)  of  the  NPRM  would 
allow  the  lender  to  file  a  lawsuit  against  the 
borrower  to  recover  tht  amount  of  the  loan, 
together  with  attorneys'  fees.  The 
commenters  asked  if,  ia  connection  with  a 
default  claim  later  filed  on  the  loan,  the 
Secretary  will  reimburse  the  lender  for 
attorneys'  fees  incurred  by  the  lender. 

Response:  No  change  has  been  made. 
Section  }  682.202(f)(1)  Of  the  final  regulations 
allows  the  lender  to  charge  the  borrower  for 
collection  costs  incurred  by  the  lender  or  its 
agent  in  collecting  installments  not  paid 
when  due,  if  the  borrower's  promissory  note 
included  a  provision  to  that  effect.  The 
Secretary  provides  a  lander  participating  in 
the  FISLP  with  the  authority  to  institute  a 
civil  suit  against  a  borrower  for  recovery  of 
amounts  owed.  In  addition,  a  lender  may  first 
apply  payments  received  fiom  a  borrower  in 
satisfaction  of  a  judgment  against  the 
lender's  attorneys'  fees  and  court  costs.  In  the 
event  that  the  lender  ia  unsuccessful  in 
recouping  such  costs  £K>m  the  borrower, 
however,  the  Secretary  will  not  reimburse  the 
lender  for  such  costs. 

Section  882.510  Detetmination  of  the 
borrower's  death,  total  and  permanent 
disability,  or  bankruptcy. 

Comment:  Several  commenters  objected  to 
the  requirement  in  §  682.517(b)  of  the  NPRM 
for  returning  payments  a  lender  receives 
between  the  date  the  lender  is  notified  of  a 
borrower's  claim  of  total  and  permanent 
disability  and  the  date  the  lender  receives  the 
physician's  certification  of  the  borrower's 
total  and  permanent  disability. 

Response:  No  change  has  been  made. 
Section  437(a)  of  the  Act  requires  the 
Secretary  to  discharge  the  liability  of  a 
borrower  who  becomee  totally  and 
permanently  disabled.  The  Secretary  beUeves 
it  is  reasonable  to  conclude  that  a  borrower 
who  submits  a  physician's  certification  of 
total  and  permanent  disability  was,  in  fact, 


/ 


Federal  Register  /  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Rules  and  Regulations 


40945 


disabled  at  the  time  he  or  she  notified  the 
lender  of  his  or  her  disability.  The  Secretary, 
therefore,  is  requiring  in  these  final 
regulations  that  the  lender  return  to  the 
borrower  paymenU  received  between  the 
date  a  lender  is  notified  of  a  borrower's  claim 
of  total  and  permanent  disability  and  the 
date  the  lender  receives  the  physician's 
certification.  The  lender  may  add  the  amount 
of  such  payments  to  the  claim  for 
reimbursement  by  the  Secretary. 

Comment-  One  commenter  noted  that  a 
typographical  error  may  exist  in 
§  682.517(b)(2)  of  the  NPRM,  which  states 
that  the  lender  shall  continue  collection  on  an 
account  on  which  a  borrower  has  notified  the 
lender  that  he  or  she  is  totally  and 
permanenUy  disabled.  Section  a82.517(b)(4) 
of  the  NPRM  states  that  the  lender  shall 
resume  collection  if  the  lender  determines 
that  the  borrower's  loan  is  not  eligible  for 
cancellation  due  to  total  and  permanent 
disability  or  if  the  lender  has  not  received  a 
physician's  certification,  giving  the 
impression  that  collection  activity  has 
ceased.  Previous  regulations  ins^cted  the 
lender  to  cease  collection  for  60  days  while 
awaiting  receipt  of  the  physician's 
certification.  The  commenter  believed  that 
§  e82.517(b)(2)  of  the  NPRM  should  read. 
"The  lender  shall  discontinue 
collection.  ..." 

Response:  No  change  has  been  made. 
Section  682.402(c)(2)  of  the  final  regulations 
requires  the  lender  to  continue  collection 
until  it  receives  the  certification  or  receives  a 
letter  from  a  physician  stating  that  the 
certification  has  been  requested  and  that 
additional  time  is  needed  to  determine  if  the 
borrower  is  totally  and  permanently 
disabled.  After  receiving  the  physician's 
certification  or  letter,  the  lender  may  not 
attempt  to  collect  from  the  borrower  or  any 
endorser.  SecUon  682.402(c)(4)  of  the  final 
regulations  requires  the  lender  to  resume 
collection  if  the  lender  has  not  received  the 
certification  within  60  days  of  receipt  of  the 
letter  promising  the  certification. 

Section  682.511    Procedures  for  filing  a 
claim. 

Comment:'Se\na\  commenters  objected  to 
the  Secretary's  proposed  language  ".  .  .ifa 
lender  fails  to  submit  all  required  documents, 
the  Secretary  denies  the  claim  .  .  .  ."  The 
commenters  beUeved  that  the  term  "denies" 
is  too  restrictive  and  prefer  the  current 
language".  .  .  may  result  in  the  claim  not 
being  honored.  .  .  ." 

Response:  No  change  has  been  made.  The 
required  documentation  enables  the 
Secretary  to  determine  if  the  debt  is  legally 
enforceable,  and  to  determine  if  the  lender 
has  complied  with  the  Act  and  regulations. 
Failure  to  submit  the  required  dooimentation 
would  prevent  the  Secretary  from 
determining,  for  example,  if  due  diligence  has 
been  properly  exercised  on  the  claim.  The 
SecreUry  has  reserved  the  right  under 
S  682.514  of  these  regulations  to  make  claim 
paymenU  despite  defects  in  a  claim,  if  the 
best  interests  of  the  United  States  so  require. 

Comment:  One  commenter  stated  that  it 
would  be  a  logistical  nightmare  to  retain  each 
relevant  piece  of  correspondence  or  to 
retrieve  all  such  documents  fi^m  microfilm  in 


order  to  file  a  claim.  The  commenters 
recommended  that  the  Seoetary  accept 
instead  a  computer-generated  collection 
history. 

Response:  No  change  has  been  made.  The 
Secretary  believes  that  a  computer-generated 
collection  history  alone  does  not  provide 
enough  information  to  determine  if  adequate 
due  diligence  has  been  performed  by  the 
lender.  A  computer-generated  collection 
history  with  samples  of  standardized  letters 
sent  to  borrowers,  however,  is  acceptable,  if 
the  letters  did  not  require  the  insertion  of 
information  as  to  the  status  of  the  loan 
which,  if  incorrect  could  confuse  the 
borrower  or  otherwise  reduce  the 
effectiveness  of  the  letters  as  collection  tools. 
For  example,  a  "form"  letter  that  materially 
misstates  the  extent  of  the  borrower's 
delinquency  or  the  amount  owed  on  the  loan 
may  have  little  positive  effect  on  the 
borrower's  willingness  to  repay  the  loan  or 
could  even  reduce  it. 

Comment  One  commenter  objected  to  the 
proposal  requiring  bankruptcy  claims  to  be 
filed  within  30  days  after  the  lender  receives 
notice  of  the  first  meeting  of  creditors.  The 
commenter  noted  that  the  notice  of  the  first 
meeting  of  creditors  usually  goes  to  the 
lender,  who  in  turn  must  send  it  to  the 
lender's  servicer  if,  as  is  often  true,  the  lender 
uses  such  a  servicer.  Therefore,  the 
commenter  argued,  the  30-day  reduction  in 
the  time  for  filing  bankruptcy  claims  allowed 
under  current  r^ulations  is  not  warranted. 

Response:  No  change  has  been  made.  Since 
there  is  limited  time  available  for  the 
Secretary  to  file  a  protest  to  the  discharge  of 
a  loan  in  bankruptcy,  the  Secretary  must 
receive  assignment  of  a  loan  that  is  the 
subject  of  a  bankruptcy  claim  as  soon  as 
possible  after  the  bankruptcy  action  is  filed. 

Section  682.513    Factors  affecting  coverage 
of  a  loan  under  the  loan  guarantee. 

Comment  One  conunenter  objected  to  the 
language  in  §  682.520(a)(3)(i)  of  the  NPRM 
which  would  require  that  all  holders  of  the 
loan  must  have  complied  with  the 
requirements  of  this  part  including,  but  not 
limited  to  those  concerning  due  diligence  in 
the  making,  servicing,  and  collecting  of  a 
loan,  in  order  for  the  Secretary  to  pay  a 
default  claim.  The  commenter  argued  that 
this  requirement  creates  a  risk  for  secondary 
markets.  The  Secretary  could  identify  a  minor 
compliance  error  on  the  part  of  an  original 
holder  and  deny  a  claim  payable  to  the 
current  holder,  who  had  fuUy  comphed  with 
all  applicable  requirements.  The  commenter 
suggested  that  f  882.513  of  the  NPRM  ought 
to  be  rewritten  to  include  a  standard  of 
materiality  governing  the  circumstances 
under  which  the  loan  would  lose  its 
guarantee  coverage  as  a  result  of  the  prior 
holder's  error. 

Response:  No  change  has  been  made.  The 
Secretary  believes  that  defects  in  a  loan  are 
the  responsibility  of  the  holder  submitting  a 
request  for  claim  payment  on  that  loan. 
However,  there  is  nothing  to  preclude  the 
buyer  of  a  loan  from  obtaining  a  warranty 
from  the  seller  covering  certain  future 
reductions  by  the  Secretary  in  computing  the 
amount  of  loss  on  a  claim,  thereby  protecting 
the  buyer  from  loss  due  to  violations  by  the 
seller. 


Subpart  F — RaquirmiiMits.  Standards,  and 
Payments  for  Pattidpadng  Scbools 

Section  682.601    Agreement  between  the 
Secretary  and  a  school  that  makes  or 
originates  loans. 

Comment  One  commenter  suggested  that 
parents  of  studenU  should  be  included  in 
:  682.a01(b)(l)  of  the  NPRM  in  order  to  permit 
this  section  to  be  applicable  to  the  PLUS 
Program. 

Response:  A  change  has  been  made.  The 
section  has  been  revised  so  that  the  50% 
lending  rule,  applicable  to  loans  made  or 
originated  by  a  school,  applies  to  loans 
received  by  undergraduate  students  in 
attendance  at  the  school,  and  to  loans 
received  by  parents  on  behalf  of 
undergraduate  students  in  attendance  at  the 
school.  However,  waiver  of  the  50%  lending 
limit  under  i  882.801(d)  continues  to  be  based 
upon  the  hardship  for  the  students  at  the 
school,  not  their  parents. 

Section  68Z602  Providing  employment  data 
to  prospective  students  (Found  only  in  Notice 
of  Proposed  Rulemaking). 

Comment  Several  commenters 
recommended  that  the  requirement  for 
providing  employment  data  to  prospective 
students  would  be  more  beneficial  if  the 
information  provided  was  based  on 
"graduates"  or  "individuals"  who  have 
completed  a  specific  program.  Two 
commenters  felt  that  the  provision  was 
appropriate  for  schools  that  offer  only 
vocational  or  trade  programs,  but  it  was 
burdensome  and  expensive  for  public 
community  colleges  that  offer  vocational  and 
trade  programs.  One  commenter  suggested 
that,  for  institutions  which  have  a  university- 
wide  placement  service  open  to  all 
prospective  graduates,  an  option  should  be 
provided  in  regulations  whereby  an 
institution  could  refer  students  to  the 
placement  office,  rather  than  providing 
written  information.  A  few  commenters 
suggested  that  this  section  be  deleted. 

Response:  A  change  has  been  made.  It 
appears  that  the  paperwork  burden  imposed 
by  this  requirement  would  outweigh  the 
protection  provided  to  students  against 
misrepresentations  by  vocational  schools  as 
to  the  success  of  their  graduates  in  obtaining 
employment.  The  Secretary  has  decided  to 
delete  this  section  in  its  entirety. 

Section  682.603    Certification  by  a 
participating  school  in  connection  with  a 
loan  application. 

Comment  One  conunenter  suggested  that, 
because  of  the  increasing  use  of  electronic 
applications,  the  wording  in  this  section 
should  be  revised  to  read  that  a  "school  shall 
provide  accurate  and  complete  information 
about  the  student  making  application  for  a 
loan,"  in  lieu  of  "fill  out  the  portion  of  a  loan 
application." 

Response:  A  change  has  been  made.  The 
Secretary  has  revised  the  language  to  address 
the  commenter's  concern. 

Section  682.604     The  borrower's  loan 
proceeds. 

Comment  While  numerous  commenters 
objected  to  the  GSL  or  PLUS  check  being 
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made  iointly  payable  to  the  student  and 
school  and  sent  directly  to  the  school  other 
commentera  supported  the  change.  Many 
commentera  suggested  that  this  procedure 
will  delay  processing  and  delivery  of  student 
loan  proceeds  and  will  create  undue 
administrative  burdens.  Some  commenters 
expressed  concern  over  the  security  of 
checks  since  they  cannot  be  deposited  until 
endorsed.  Some  expressed  concern  that  this 
provision  gives  too  much  authority  to  schools 
and  could  result  in  abuse  by  some  schools. 
Many  commenters  believed  that  this 
provision  will  assure  that  the  school  receives 
tuition  and  fees  and  that  the  loan  will  be  used 
solely  for  educational  purposes.  Many 
commenters  l>elieved  that  this  provision  will 
give  the  school  greater  control  over  deUvery 
of  funds  to  students,  thereby  reducing 
defaults,  program  costs,  fraud  and  abuse. 
Several  commenters  recommended  sending 
the  check  to  the  school  but  making  it  payable 
only  to  the  student. 

Response:  A  change  has  been  made.  Pub.  L 
99-272,  i  16012,  prohibits  the  Secretary  (but 
not  guarantee  agencies)  from  requiring  that 
checks  be  made  jointly  payable  to  the 
borrower  and  the  school.  The  final 
regulations  have  been  revised  to  reflect  that 
statutory  change. 

Comment:  Numerous  commenters  objected 
to  the  requirement  for  verifying  a  student's 
satisfactory  academic  progress  before  loan 
proceeds  are  released.  Many  commenters 
expressed  concern  that  this  requirement 
would  create  an  administrative  burden  when 
appUed  to  multiple  disbursements  and  to 
schools  that  operate  on  a  quarter,  as  opposed 
to  a  semester,  system.  Many  commenters 
suggested  that  the  current  practice  of 
verifying  a  student's  GSL  eligibility  based  on 
satisfactory  academic  progress  at  the  time  of 
certification  of  the  loan  application  is 
sufficient.  Some  commenters  expressed 
concern  that  this  requirement  may  negatively 
affect  students,  since  many  students  plan  for 
their  educations  based  on  asstuances, 
received  at  the  time  of  application,  that  funds 
will  be  available.  Some  commenters  argued 
that  since  a  student's  academic  progress  is 
determined  at  the  time  of  application,  the 
school  can  easily  comply  with  this 
requirement  using  the  records  upon  which 
that  initial  determination  was  tMsed.  Some 
commenters  noted  that,  since  grades  are  not 
known  tmtil  after  the  semester  is  over,  a 
second  verification  of  satisfactory  progress 
prior  to  the  end  of  the  semester  would  serve 
no  purpose,  and  that,  in  any  case,  schools 
would  be  able  to  stop  the  disbursement  of 
checks  for  succeeding  semesters  to  students 
who,  subsequent  to  certification  of  the 
application,  fail  to  meet  progress 
requirements.  Some  commenters  argued  that 
the  benefits  of  the  provision  far  outweigh  its 
costs.  One  commenter  questioned  whether 
the  proposal  could  also  be  interpreted  to 
require  that  a  school  determine  whether  the 
borrower  is  maintaining  satisfactory 
academic  progress  before  disbursing  the 
second  disbursement  of  a  multiply-disbursed 
loan. 

Response:  No  change  has  been  made. 
Other  title  IV  programs  require  that  the 
school  verify  satisfactory  progress  before 
releasing  funds.  The  Secretary  sees  no  reason 


why  the  disbursement  of  a  CSL  or  a  PLUS 
loan  should  be  treated  differently.  This 
provision  applies  not  only  to  the  first 
disbursement  of  a  multiply-disbursed  loan, 
but  also  to  all  subsequent  disbursements. 
Institutions  are  not  required  to  develop 
systems  separate  from  those  established 
pursuant  to  34  CFR  teS.lB  for  monitoring  the 
academic  progress  of  a  GSL  or  PLUS  student 
borrower  in  courses  in  which  the  student  is 
currently  enrolled.  However,  after  receiving 
and  prior  to  releasing  any  loan  proceeds,  the 
institution  must  use  that  system  to  determine 
if  the  borrower  is  maintaining  satisfactory 
progress. 

Comment:  One  commenter  noted  that, 
under  the  current  requirements  in  §  682.e07(e) 
of  the  prior  regulations,  the  student  had  the 
option  of  requesting  in  writing  that  an 
institution  retain  additional  loan  proceeds  in 
order  to  assist  the  student  in  budgeting  his  or 
her  funds.  The  commenter  suggested  that  this 
option  be  incorporated  into  the  new 
regulations. 

Response:  A  change  has  been  made.  The 
language  that  allows  schools  to  retain 
additional  loan  proceeds  to  assist  students  in 
budgeting,  if  so  requested  by  the  students  in 
writing,  was  inadvertently  omitted  from  the 
NPRM.  Therefore,  the  provision  has  been 
restored,  and  is  now  in  S  B82.604(d). 

Comment:  One  commenter  stated  that 
§S  682.605  (c)(2)  and  (d)  of  the  NPRM  imply 
that  the  school  can  retain  amounts  the 
student  owes  the  school  for  any  prior  period 
of  study  and  for  items  such  as  traffic 
violations  and  property  damage  charges. 

Response:  No  change  has  been  made.  The 
definition  of  "estimated  cost  of  attendance" 
clearly  states  that  the  loan  is  to  cover  those 
expenses  reasonably  related  to  attendance  at 
that  school  for  the  period  for  which  the  loan 
is  sought.  Therefore,  a  school  may  not  apply 
any  portion  of  the  bcrrower's  loan  proceeds 
for  the  current  loan  period  to  any  outstanding 
obligations  from  a  prior  period  nor  to  items 
unrelated  to  attendance,  such  as  traffic 
violations  and  property  damage  charges. 

Comment  Several  commenters  requested 
clarification  of  when  the  30-day  period  in 
which  a  school  must  return  an  uncashed  loan 
check  to  the  lender  under  S  682.605(d)  of  the 
NPRM  begins,  since  there  is  no  time  limit 
established  for  a  school's  determination  that 
a  student  has  not  enrolled  as  expected  (now 
registered).  The  commenters  expressed 
concern  that  enrollment  could  be  delayed  for 
various  reasons  such  as  the  unavailability  of 
required  classes  or  ? arious  academic 
problems.  One  commenter  envisioned  a 
situation  where  GSL  checks  would  be 
repeatedly  returned  to  lenders  and  reissued 
because  of  other  proposed  changes  which 
delay  GSL  processing  [e.g.,  collecting  default 
information  prior  to  disbursement  or 
verification  requirements).  Several 
commenters  urged  that  determination  of  non- 
enrollment  and  the  return  of  checks  be  based 
on  the  institutional  deadline  for  student 
registration.  One  commenter  suggested  that 
the  language  be  changed  to  ".  .  .the  school 
shall  return  the  check  to  the  lender  writhin  30 
days  of  the  beginniiig  of  the  enrollment 
period  of  the  academic  terra  for  which  the 
loan  was  intended  or  within  30  days  of  the 
receipt  of  the  check,  whichever  is  later."  A 


few  commenters  agreed  Kith  the  30-day 
check  return  proposal:  however,  many 
commenters  opposed  the  change  from  40 
days  in  current  regulations  to  30  days  in  the 
NPRM  for  return  of  an  uncashed  borrower's 
loan  check  to  a  lender. 

Response:  No  change  has  been  made.  The 
Secretary  is  not  prescribing  a  deadline  by 
which  a  school  must  dettrmine  that  a  student 
has  not  registered,  but  is  encouraging  schools 
to  make  this  determination  as  early  as 
possible  in  the  academic  period.  A  loan 
check  that  is  not  cashed  within  120  days  of 
issuance  causes  serious  repercussions  [e^., 
the  lender  is  forced  to  cease  billing  for 
interest  subsidy  and  special  allowance 
payments  even  though  it  still  has  a  loan 
check  outstanding].  The  school  should 
already  have  a  mechanism  in  place  to 
determine  that  the  student  has  not  registered. 
However,  the  Secretary  is  not  attempting  to 
standardize  the  internal  procedures  used  by 
schools  to  make  this  determination. 

Section  882.dOS    Determining  the  date  of  a 
student's  withdrawal. 

Comment:  One  commenter  requested 
clarification  concerning  disbursement  during 
a  leave  of  absence.  The  regulations  state  that 
the  student  is  not  considered  withdrawn.  The 
commenter  questioned  whether  loan 
proceeds  could  be  released  to  the  borrower 
during  the  leave  of  absence. 

Response:  No  change  has  been  made. 
Section  682.605  provides  that  a  student  who 
has  been  granted  a  leave  of  absence  is  not 
considered  withdrawn  only  for  purposes  of 
reporting  a  withdrawal  date  to  a  lender  or  for 
calculating  the  amount  of  a  refund  due  to  the 
student  from  the  school.  However,  when  a 
school  receives  a  GSL  check  for  a  student 
who  has  been  granted  a  leave  of  absence,  the 
school  may  not  release  the  check  to  the 
student  but  must  return  the  check  to  the 
lender.  At  the  expiration  of  the  leave  of 
absence,  the  lender  may  redisburse  the  check 
under  the  late  disbursement  procedures, 
provided  the  student  maintains  eligibility. 

Comment:  The  majority  of  comments  on 
this  section  did  not  support  the  Secretary's 
proposal  to  require  the  school  to  determine  a 
"day-specific"  withdrawal  date.  The 
commenters  stated  that  many  students  do  not 
officially  withdraw,  but  drop  to  less  than 
half-time  status,  or  leava  school  without 
following  the  withdrawal  iiutructions  of  the 
school.  Determination  of  withdrawal  in  such 
cases  cannot  be  made  immediately.  School 
policies  for  determining  •  student's  date  of 
withdrawal  vary  widely.  One  commenter 
urged  consistency  in  the  requirements  for 
determination  of  a  withdrawal  date. 

Response:  A  change  has  been  made.  The 
Secretary  agrees  with  the  commenters  that 
students  often  do  not  always  follow  the 
school's  withdrawal  procedures,  and 
therefore  it  can  be  difficmlt  to  determine  the 
actual  day  a  student  withdraws  from  school. 
Consequently,  the  requirement  that  the 
school  include  the  specitc  day  of  withdrawal 
in  determining  the  student's  withdrawal  date 
has  been  deleted  for  the  purpose  of  reporting 
to  lendera.  However,  for  all  other  purposes, 
including  refunds,  the  Secretary  has  decided 
to  retain  the  "day-specific"  rule,  out  of 
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fairness  to  the  borrowers  and  to  protect 
Federal  flscal  interests. 

Comment:  Two  commenlere  strongly  urged 
that  this  section  should  remove  any 
relationship  between  the  withdrawal  date 
and  the  amount  of  the  refund.  Two 
commenters  expressed  concern  over  the  term 
"withdrawal."  They  believed  that  a  clearer 
definition  is  needed.  They  further  suggested 
that  the  withdrawal  date  should  not  be  the 
last  date  of  attendancej>ut  the  earlier  of  the 
date  the  student  informs  the  school  or  the 
date  the  school  discovers  that  the  student  has 
withdrawn.  The  30-day  refund  period,  it  was 
suggested,  would  then  start  with  the  date  of 
the  school's  discovery  of  the  student's 
withdrawal.  One  commenter  asked  about 
procedures  where  the  withdrawal  is  the  "first 
day  of  the  leave  of  absence."  The  commenter 
asked  what  would  happen  if  the  student 
returned  to  school  at  less  than  half-time 
status  (;.e.,  is  the  student  eligible  or  entitled 
to  funds,  deferments,  etc.). 

Response:  No  change  has  been  made.  This 
section  does  not  specify  the  amount  of  a 
refund  a  school  must  make,  but  sets  forth 
requirements  for  determining  the  date  of 
withdrawal  to  be  used  in  applying  the 
school's  refund  policy.  As  speciRed  in 
§  682.605(b)  of  the  final  regulations,  the 
student's  withdrawal  date  is  the  earlier  of  (1) 
the  date  the  student  notifies  the  school  of 
withdrawal  or  the  date  of  withdrawal 
specified  by  the  student,  whichever  is  later, 
or  (2)  the  dale  the  school  determines  that  the 
student  has  withdrawn. 

Comment:  Several  commenters  objected  to 
the  single  leave  of  absence  limitation.  They 
slated  that  different  schools  define  the  term 
"leave  of  absence"  differently.  Thus,  this 
provision  would  create  a  standard  for 
students  who  receive  GSL  or  PLUS  aid  that  is 
different  from  that  for  students  who  do  not 
receive  that  aid.  Many  commenters  also 
argued  that  it  is  not  appropriate  to  limit 
leaves  of  absence  for  illness,  or  for  other 
conditions  over  which  the  school  and  student 
have  no  control.  Denial  of  a  second  leave  of 
absence  would  cause  the  individual  to  be 
considered  withdrawn  by  the  school  and 
force  him  or  her  into  repayment  at  a  time 
when  he  or  she  is  least  able  to  repay,  perhaps 
creating  an  unnecessary  default. 

Response:  A  change  has  been  made.  The 
final  regulations  have  been  changed  to 
recognize  one  leave  of  absence  of  up  to  60 
days,  and  in  certain  cases  up  to  six  months, 
during  each  twelve-month  period.  The 
Secretary  believes  this  revision  provides  a 
school  with  sufficient  flexibility  to  address 
the  needs  of  its  students.  It  is  the  Secretary's 
intent  that  leaves  of  absence  be  granted  for 
short  periods  of  time  during  whidi  students 
are  unable  to  attend  school  for  personal  or 
medical  reasons.  However,  before  granting  a 
leave  of  absence,  the  Secretary  expects 
schools  to  reasonably  conclude  that  the 
student  intends  to  return  to  school  at  the 
expiration  of  the  leave  of  absence. 


Section  682.606    Refund  policy. 

Comment:  A  few  commenters  said  it  was 
unnecessarily  rigid  to  require  the  school  to 
provide  to  students  a  written  statement  of  its 
refund  policy  prior  to  the  student's 
acceptance  for  initial  enrollment.  Prior  to 
acceptance,  the  applicant  is  not  a  student  or 
recipient  of  student  financial  aid. 

Response:  A  change  has  been  made.  The 
final  regulations  have  been  revised  to  require 
a  school  to  provide  a  prospective  student 
with  its  refund  policy  prior  to  the  student's 
enrollment,  instead  of  prior  to  the  student's 
acceptance  for  initial  enrollment.  The 
Secretary's  concern  is  that  the  school's 
refund  policy  be  provided  to  a  prospective 
student  before  any  funds  are  paid  to  the 
school  by  the  student. 


Payment  of  a  refund  to  a 


Section  682.607 
lender. 

Comment  A  few  commenters  were  in  favor 
of  the  reduction  from  40  days  to  30  days  of 
the  time  within  which  a  school  must  pay  a 
refund  to  a  lender.  Other  commenters 
suggested  that  the  period  be  made  longer. 
Several  commenters  argued  that  the  added 
burden  of  a  reduction  of  ten  days  will  leave 
no  time  for  unexpected  delays,  computer 
problems,  consideration  of  State  regulations 
and  school  operating  procedures,  check 
writing  cycles,  the  involvement  of  more  than 
one  oRice  in  the  refund  process,  and  time  for 
"final"  billing  computations  by  the  school. 

Response:  No  change  has  been  made.  The 
Secretary  believes  30  days  is  sufficient  time 
for  a  school  to  calculate  the  amount  of  a 
refund  and  pay  the  refund  to  the  borrower's 
lender.  The  Secretary  is  concerned  with  the 
length  of  time  a  refund  is  due  and  unpaid, 
because  the  Secretary  is  continuing  to  pay 
interest  benefits  and  special  allowance  on 
those  funds  even  though  they  are  no  longer 
needed  by  the  borrower  to  pay  educational 
expenses. 

Comment:  One  commenter  requested  a 
clarification  of  whether  the  30-day  refund 
period  is  measured  in  calendar  days,  woiiung 
days  or  school  days. 

Response:  No  change  has  been  made. 
Unless  otherwise  noted,  "day-specific" 
periods  discussed  in  these  regulations  refer  to 
calendar  days. 

Section  682.608    Termination  of  a  school 's 
lending  eligibility. 

Comment  Two  commenters  suggested  that 
the  termination  provision  should  not  be 
limited  to  schools  that  participate  as  lenders. 
All  schools  with  very  high  default  rates 
should  be  considered  for  suspension  from 
participation  in  the  GSL  and  PLUS  programs. 
The  guarantee  agency  should  have  the 
authority  to  suspend  such  schools  from  the 
program. 

Response:  No  change  has  been  made.  This 
section  applies  to  those  schools  that 
participate  as  lenders  in  the  GSL  or  PLUS 


programs.  34  CFR  668  establishes  rules  for  the 
suspension,  limitation  or  termination  of  a 
school's  participation  in  the  title  IV  student 
assistance  programs.  In  addition,  guarantee 
agencies  have  the  authority  to  limit,  suspend 
or  terminate  (L/S/T)  a  school's  participation, 
in  accordance  with  its  L/S/T  procedures 
estabhshed  pursuant  to  S  682.4Ol(b)(l0)(i)(C). 

Section  682.610    Records,  reports,  and 
inspection  requirements  for  participating 
schools. 

Comment  Several  commenters  objected  to 
requiring  the  school  to  maintain  a  copy  of  the 
loan  application,  since  this  requirement  does 
not  take  into  account  the  various  procedures 
established  by  certain  guarantee  agencies 
regarding  the  electronic  transmittal  of 
application  data  and  the  fact  that  the  schools 
may  not  have  an  exact  copy. 

Response:  No  change  has  been  made.  This 
provision  does  not  necessarily  require  the 
school  to  maintain  an  exact  copy  of  the 
borrowers's  application  in  those  instances 
where  the  guarantee  agency  or  other  agent 
uses  the  electronic  transmittal  of  data.  The 
school  may  instead  keep  the  loan  application 
data  in  computer  format. 

Subpart  G — UmiUtioa,  Suspenikm,  or 
Terminalioii  of  Lrader  Eligibility  Undw  the 
Guaranteod  Student  Loan  Program  and  the 
Plua  Program 

Section  682.700    Purpose  and  scope. 

Comment  The  Secretary  received  support 
from  several  commenters  for  the  Limitation, 
Suspension  and  Termination  [L/S/T) 
provisions  under  Subpart  G.  However,  one 
commenter  objected  to  the  proposal  as 
unnecessary  and  dupUcative.  One  commenter 
indicated  that  some  guarantee  agencies  and 
nonprofit  private  corporations  must  follow 
administrative  practices  and  procedures 
established  by  State  law,  and  thus  may  not 
be  able  to  comply  writh  the  provisions  of  this 
Subpart  that  apply  FISL  L/S/T  standards  to 
lenders  under  guarantee  agencies'  programs. 

Response:  No  change  has  been  made.  The 
provisions  of  Subpart  G  reflect  the 
procedures  the  Secretary  uses  to  limit, 
suspend  or  terminate  (L/S/T)  lenders 
participating  in  the  FISLP  or  a  guarantee 
agency  program.  They  do  not  apply  to  L/S/T 
actions  tmdertaken  by  guarantee  agencies. 
The  Secretary  believes  it  necessary  to  retain 
independent  authority  to  terminate  a  lender 
from  the  entire  program.  A  guarantee  agency 
is  required  to  establish  its  own  procedures 
for  L/S/T  of  lenders  participating  in  its 
program.  If  a  guarantee  agency  chooses,  it 
may  adopt  the  procedures  established  in  this 
section. 

[FR  Doc  86-25231  Filed  11-7-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
CoMt  Guard 

[CGO  85-010] 

33  CFR  Parts  151  and  158 

Control  of  Residues  and  Mixtures 
Containing  Oil  or  Noxious  Liquid 
Substances 

agency:  Coast  Guard,  DOT. 

ACTION:  Extension  of  the  comment 
period. 

summary:  This  notice  extends  the 
comment  period  on  proposed  rules  to 
implement  the  Annex  II  port  and 
tenninal  backpressure  requirements  and 
reception  facility  requirements  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships,  1973, 
as  modified  by  the  Protocol  of  1978 
relating  thereto,  (MARPOL  73/78) 
published  in  the  Federal  Register  of 
September  26, 1986  (51  FR  34332).  The 
extended  comment  period  is  provided  to 
satisfy  requests  for  additional  time  to 
review  the  proposed  rules.  The  comment 
period  is  scheduled  to  close  on 
November  10, 1988.  Due  to  the 
significance  of  the  proposed  rules,  the 
Coast  Guard  believes  it  is  important  to 
allow  parties  with  relevant  comments 
additional  time  to  evaluate  the  proposal. 

date:  The  comment  period  is  extended 
until  November  24, 1986. 

addresses:  Comments  should  be 
submitted  to  Commandant  (G-CMC/22) 
(CGD85-010)  U.S.  Coast  Guard. 
Washington,  DC  20593-0001.  Comments 
will  be  available  for  inspection  or 
copying  at  the  Marine  Safety  Council 
(G-CMC/22),  Room  2110,  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001 
between  8:00  a.m.  and  3:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  draft  evaluation  and  the 


environmental  assessment  may  also  be 
inspected  or  copied  at  that  address  or 
obtained  by  a  written  request  to  the 
same  address.  To  expedite  processing, 
requests  for  the  draft  evaluation  and  the 
environmental  assessment  should  be 
submitted  separately  from  any 
comments  submitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Timothy  M.  Mallon,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  (G-MPS-3), 
telephone  202-267-0494.  Normal 
working  hours  are  between  7:00  a.m. 
and  3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  In  Order 
to  avoid  unnecessary  submittals,  the 
Coast  Guard  is  providing  the  following 
additional  information.  The  list  of  Oil- 
like Category  C  and  D  NLS  substances 
which  is  in  Table  2  of  the  proposed  rule 
will  be  revised  in  the  final  rule  to  be 
consistent  with  Annex  II  of  MARPOL 
73/78.  The  revised  table  follows: 

Table  2— List  of  Category  C  and  O  Oil- 
like NLSs  That  May  be  Carried  Under  33 
CFR  Part  151 

Category  C 

Cyclohexane 

P-Cymene 

Diethyl  Benzene 

Dipentene 

Dodecyl  benzene 

Ethyl  benzene 

Heptene  (mixed  isomers) 

1-Hexene 

2-Methyl-l-pentene 

n-Pentane 

Pentene,  all  isomers 

Phenybcylylethane 

Propylene  dimer 

Tetrahydro  naphthalene 


Toluene 
Xylenes 

Category  D 

Alkylbenzene  (Cg  to  Cn)  straight  or 

branched  chain 
Butene  oligomer 
Diisopropyl  naphthalene 
Dodecane 
Ethylcyclohexane 
Isopentane 
Nonane 
Octane 
n-Parafins  (Cio  to  (Jm) 

The  Coast  Guard  intended  to  limit 
applicability  of  the  proposed  rules  to 
ports  and  terminals  that  unload 
Category  A,  B,  or  C  NLS  cargo  from 
ships.  As  written,  the  proposed  rules 
would  apply  to  ports  and  terminals 
loading  and  unloading  Category  A,  B,  C 
or  D  NLS  cargo  from  ships.  To  be 
consistent  with  the  international 
requirements,  the  final  rule  will  apply  to 
ports  and  terminals  that  urdoad 
Category  A,  B,  or  C  NLS  cargo  from 
ships.  Terminals  that  unload  Category  B 
or  C  NLS  cargo  from  ships  will  be 
required  to  make  anangements  to 
reduce  the  backpressure  to  facilitate 
efficient  stripping  operations. 

As  written,  the  conditions  at  which 
the  backpressure  reqiurements  in 
proposed  33  CFR  158.330  would  be 
evaluated  are  not  dear.  The  Coast 
Guard  will  clarify  in  the  final  rule  that 
this  requirement  be  met  at  mean  low 
tide  with  the  height  of  the  ship's 
manifold  10  feet  above  the  surface  of  the 
water. 

Dated:  November  S,  1986. 
).W.  Kime. 

Rear  Admiral,  U.S.  Coast  Guard  Chief ,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  8&-255S0  Filed  11-7-86;  11:35  am] 
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46  CFR  Parts  98, 151, 153,  and  172 

[CGD  81-101] 

Pollution  Rules  for  Ships  Carrying 
Hazardous  Liquids 

agency:  Coast  Guard,  DOT. 

ACTION:  Extension  of  comment  period 
for  proposed  rules. 

summary:  This  notice  extends  the 
public  comment  period  on  proposed 
rules  to  implement  Annex  II  of  the  1978 
Protocol  to  the  International  Convention 
for  the  Prevention  of  Pollution  from 
Ships,  1973  (MARPOL  73/78),  published 
in  the  Federal  Register  of  September  26, 
1986  (51  FR  34350).  The  Coast  Guard  is 
extending  the  comment  period  because 
a  number  of  people  have  requested 
additional  time  to  evaluate  the  proposal. 

In  the  preamble  of  the  proposal,  the 
Coast  Guard  stated  its  intention  that  the 
proposal  not  exceed  the  standards  in 
MARPOL  73/7a  Several  comments 
received  to  date  have  pointed  out  that 
the  proposal  appears  to  apply  damage 
stabihty  and  other  requirements  of  the 
IMO  Bulk  Chemical  Code  and 
International  Bulk  Chemical  Code  to 
fixed  and  floating  drilling  rigs  and 
platforms.  This  would  exceed  the 
requirements  of  MARPOL  73/78,  which 
was  not  intended.  The  final  rule  will  be 
clarified  to  correct  this  problem. 

DATE:  The  public  comment  period  is 
extended  to  November  24, 1986. 

ADDRESSES:  Comments  should  be 
submitted  to:  Commandant  (G-CMC/21) 
(CGD  81-101),  United  States  Coast 
Guard,  Washington,  DC  20593.  Between 
the  hours  of  8:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  comments  may  be  delivered  to 
and  will  be  available  for  inspection  or 
copying  at  the  Marine  Safety  Council 
{G-CMC/21),  Room  2110,  United  States 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC.  The 
Regulatory  Impact  Assessment  is 
available  at  this  same  location. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Robert  M.  Query,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection,  telephone  (202)-267-1217. 
Normal  working  hours  are  firom  7:30  am 
until  4:00  pm,  Monday  through  Friday, 
except  Federal  holidays. 

Dated:  November  6, 1986. 
|.W.  Kime, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 
[FR  Doc.  86-25558  Filed  11-7-88;  11:35  am] 
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Presidential  Documents 

I 

Executive  Order  12573  of  November  6,  1988 

Amending  Executive  Order  No.  11157  as  It  Relates  to 
Incentive  Pay  for  Hazardous  Duty 

I 

By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Section  301(a)  of  Title  37  of  the  United  States  Code,  and  in  order  to  further 
define  duties  involving  exposure  to  toxic  pesticides  and  to  define  an  addition- 
al category  of  hazardous  duty,  it  is  hereby  ordered  as  follows: 

Section  1.  (a)  Executive  Order  No.  11157  of  June  22.  1964,  as  amended,  is 
further  amended  by  adding  at  the  end  of  subsection  (h)  of  Section  109  of  Part  I, 
the  following  sentence: 

"The  use  of  solid  fumigant  formulations,  such  as  aluminum  phosphide,  magne- 
sium phosphide  and  calcium  cyanide,  in  the  outdoor  control  of  burrowing 
animals  does  not  qualify  a  member  for  incentive  pay  under  this  subsection." 

(b)  Executive  Order  No.  11157  is  further  amended  by  adding  at  the  end  of 
Section  109  of  Part  I,  the  following  new  subsection: 


"(j)  The  term  "the  handling  of  chemical  munitions  (or- components  of  such 
munitions)"  shall  be  construed  to  mean  duty  performed  by  members  as  a 
primary  duty  which  routinely  requires  (1)  direct  physical  handling  of  toxic 
chemical  munitions  incident  to  storage,  maintenance,  testing,  surveillance, 
assembly,  disassembly,  demilitarization,  or  disposal  of  said  munitions;  (2) 
direct  physical  handling  of  chemical  surety  material,  as  defined  by  the  Secre- 
tary concerned,  incident  to  manufacture,  storage,  testing,  laboratory  analysis, 
detoxification,  or  disposal  of  said  material;  (3)  direct  physical  handling  of 
toxic  chemical  munitions  incident  to  technical  escort  of  shipments  of  said 
munitions;  (4)  direct  physical  handling  of  chemical  surety  material,  as  defined 
by  the  Secretary  concerned  incident  to  technical  escort  of  shipments  of  said 
material.  The  term  does  not  include  the  handling  of  the  individual  components 
of  binary  chemical  agents  or  munitions.  The  term  does  not  include  user 
handling  incident  to  loading,  firing,  or  otherwise  launching  the  toxic  chemical 
munitions  nor  field  storage  operations  during  hostilities.  The  term  also  ex- 
cludes the  handling  of  Research,  Development,  Testing  and  Evaluation  Dilute 
Solutions  of  toxic  chemicals  as  defined  by  the  Secretary  concerned.  It  also 
excludes  the  handling  of  riot  control  agents,  chemical  defoliants  and  herbi- 
cides, smoke,  flame  and  incendiaries,  and  industrial  chemicals.  The  entitle- 
ment to  the  pay  provided  for  in  this  subsection  is  based  upon  the  performance 
of  such  duty  that  has  the  potential  for  accidental  exposure  to  chemical  agents 
and  not  upon  actual  quantifiable  exposure  to  such  agents.  Therefore,  neither 
the  construction  of  the  term  nor  the  receipt  of  pay  provided  for  in  this 
subsection  may  be  construed  as  indicating  that  any  person  entitled  to  such 
pay  actually  has  been  exposed  to  chemical  agents  contrary  to  the  provisions 
of  any  statute,  executive  order,  rule,  or  regulations  relating  to  the  health  and 
safety  which  is  applicable  to  the  uniformed  services." 


Federal  Regbter  /  Vol.  51.  No.  217  /  Monday.  November  10.  1986  /  Presidential  Documents     40955 


Sec  2.  The  amendment  made  by  this  Order  to  Executive  Order  No.  11157 
relating  to  chemical  munitions  shall  be  effective  as  of  October  1,  1985.  The 
amendment  made  by  this  Order  to  Executive  Order  No.  11157  relating  to 
highly  toxic  pesticides  shall  be  effective  immediately  upon  signature. 


(FR  Doc.  86-25572 
Filed  11-7-86;  11:49  amj 
Billing  code  31»S-(n-M 
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60-139 19.00  Jan.  1,  1986 

140-199 7.50  Jan.  1,  1986 

200-1199 14.00  Jan.  1,  1986 

'200-End 8.00  Jan.  1,  1986 

15  Parts: 

0-299 7.00  Jan.  1,  1986 

300-399 20.00  Jon.  1,  1986 

400-tnd 15.00  Jon.  1,  1986 
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25 
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12.00 
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Si  1. 401-1 .500... 
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U  1.641-1.050... 
Si  1.SS1-M200. 

Si  1.12ei-M 

2-29 

30-39 

40-399 

S0O-«»9._. 

500-599™ 

tOO-bd 

27 


16.00 
13.00 
20.00 
15.00 
16.00 
29.00 
29.00 
19.00 
13X» 
25.00 
MOO 
8.00 
4.75 
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200-End 14.00 

20  21.00 
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900-1899  „ 9.00 

1900-1910 27.00 

1911-1919 5.50 

1920-End „ 20.00 
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200-699 8.50 

700-6id 17.00 
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S:  1.0-1.169 29.00         Apr. 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 
Apr. 

Apr. 
Apr. 
July 

July 
July 
July 
July 
July 
'Mr 
July 

'July 
July 
July 

July 
July 


,1986 
,1986 
,  1986 
,  1986 

.  1906 
.  1906 
.1986 

,1986 
,  ivb6 
,  1986 
,1986 
,1986 
,  T986 
.1986 
,  1906 
,1906 
,  1986 
,1986 

.  1906 
.1906 
.  1906 

lAAA 
«  fWD 

«  T966 
,1906 

,1906 
,1986 
.1986 
,  1986 
,  1986 
.1986 
.  1906 
,1906 
.1906 
.1906 
,1906 
,1906 
,  1980 
,1906 

,  1986 
,1986 
.1986 

,  1986 
.  1986 
,  1986 
,1986 
,1986 
,  1984 
,  1985 

,  1985 
,  1986 
,  1986 

,  1986 
1986 


I 


I 


IV 


Federal  Register  /  Vol.  51.  No.  217  /  Monday.  November  10. 1986  /  Reader  Aids 


UM 


THto 
321 

1-39,  Vol.  I ,5  00 

1-39,  Vol.  I _ ,9.00 

1-39,  Vol.  M 18  00 

l-W ,7.00 

190-399 23  00 

W-629 21.00 

630-499 13  00 

700-799 ,5.00 

800-tnd ,6.00 

33  Parts: 

1-199 27.00 

200-Eiid ,8.00 

34  Parts: 

1-299 _ 20.00 

300-399 , ,  00 

400-End 25.00 

35  ,  9.50 

36  Parts: 

1-199 ,2.00 

200-6id ,9.00 

37  ,2.00 
3«  Parts: 

0-17 21.00 

l«-fo<« 15.00 

39  ,2.00 

40  Parts: 

1-51 21.00 

52 27.00 

53-80 23.00 

61-80 ,0  00 

81-99 25.00 

100-149 23  00 

150-189 '..H"'Z  2i;00 

190-399 ,9.00 

400-424 22.00 

425-499 24  00 

700-£nd 24.00 

41  Chapters: 

1,  1-1  to  1-10 ,3  00 

1,  1-11  H>App«i««x,  2(2  R««rvod) ,3.00 

3-* 14.00 

' 6.00 

" 4.50 

' 13.00 

10-17 9.50 

18,  Vol.  I,  Paris  1-5 ,3  oo 

18,  Vol.  «,  Pom 6-19 "■  ,300 

18,  Vol.  M,  Pom  20-52 ,3  oo 

19-100 :::  ,3:00 

1-100 9.50 

101 23.00 

102-200 ,2.00 

201-End 7  50 

42  Parts: 

l-*0 ,2.00 

61-399 7  00 

400-429 ,6.00 

430-£nd ,,00 

43  Parts: 

1-999 ,0.00 

1000-3999 ,8.00 
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Julyl, 
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Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

19( 

15 

THi« 

400&-6KI _.  8.50 

44  I  13.00 

45  Parts: 

1-199 ,0.00 

200-499 _.  7  00 

500-1 199 „.  ,3  00 

laOO-fnd _  9.00 

46  Parts: 

1-40 ,0.00 

41-69 ,0.00 

70-89 „.  5.50 

90-139 9.00 

140-155 8  50 

156-165 ,0  00 

166-199 9  00 

200-499 ,5  00 

500-€nd 7.50 

47  Parts: 

0-19 ,3.00 

20-69 21.00 

70-79 ,3.00 

80-€nd ,8.00 

46  Chapters: 

1  (Pom  1-51) ,6  00 

1  (Pom  52-99) ,2  00 

2 15.00 

3-6 13.00 

7-14 „  17.00 

15-End ,7.00 

49  Parts: 

1-99 7.00 

100-177 ^  ,9  00 

178-199 _  ,5.00 

200-399 _  ,3  00 

400-999 _  ,6  00 

1000-1199 _  ,3  00 

1200-1299 ,3  00 

1300-£nd _  2.25 

50  Parts: 

1-199 11.00 

200-End ,9.00 

CFR  Index  and  Findmgs  Aids 21.00 

Complet*  1986  OR  set 595.00 

Microfiche  CFR  EdMoo:  I 

Complete  set  (one-time  mailing) ,  155.00 

Complete  set  (one-time  moaing) 125.00 

Complete  set  (one-time  mailing) 1 15.00 

Subscription  (mailed  as  issued) 185.00 

Indwidual  copies 3.75 

■tloarn«i«MnltMtlibvahiiMw«r«pramulgalwl  during  (III  period  Apr.  1,  1980loMareii 
31,  )9U.  ThtCFRvolwnissMdaiarApr.  1,  1980,  dNuM  be  rMoiMd. 

'  No  ommhiMii  to  ttuveiunwwwepromulgaMd  during  the  pwlod  July  1,  1984  to  June 
30,  1986.  The  CFR  vokmwitMMd  01  e(  Julyl,  1984,  ihouM  be  rataintd. 

'Mo  ammkiMMs  to  this  vohmw  wm  pramutgoMd  during  the  pwiod  July  1,  1985  to  June 
30,  !986.  Tilt  CFR  vohmMissuwl  OS  ol  Julyl,  1985  should  btrMonwd. 

«Tht  July  1.  1985  edHien  o(  32  CFR  Ports  1-189  canMhs  o  note  only  tor  Pwts  1-39 
indusiv*.  For  tho  fdl  iKrt  ol  tht  Detense  AcquisiliQa  RiguMans  in  Ports  1-39,  consult  the 
ttnaCFRvolunMsissundasofJuly  1,  1984,  containing  those  pvts. 

•Th.  Julyl,  1985  odHionot  41  CFR  Oioplirs  1-100  contohso  nolo  only  tor  Oioptwsl  to 
49  inclusive,  for  the  Ml  toxtolprocufomontrogulotiows  in  OKyml  to  49,  consult  thtolovw 
CFR  vokimoslssuod  OS  e(  Julyl,  1984  conloining  those  chopMrs. 

•Beeouse  ritto  3  is  on  onnuol  eomptolion,  dw  vflhjme  ond  ol  prtvioos  vohimes  should  be 
ratoinad  as  0  porwonnnt  rttaronco  source. 
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Federal 
Regulations 
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Revised  as  off  July  1,  1986 


Quantity         Voiume 


Title  29— Labor 
Parts  1900-1910  (Stock  No.  822-007-00094-5) 

Title  40 — Protection  of  Environment 
Parts  53-60  (Stock  No.  822-007-00122-4) 

Parts  190-399  (Stock  No.  822-007-00127-5) 

Parts  425-699  (Stock  No.  822-007-00129-1) 

Part  700-End  (Stock  No.  822-007-00130-5) 


A  cumulative  ctMcfcKst  ot  CFR  issuances  appears  every  IMorxlay  in  me  Federal  Register  \i\  the  Reader  Aids 
section.  In  addition,  a  ctiecklist  of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each  month 
m  the  LSA  (List  of  CFR  Sections  Affected). 


Price 

$27.00 

23.00 
27.00 
24.00 
24.00 
Totai  Order 
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Please  do  nof  detach 


Order  Form 


Enclosed  find  $_ 


MaH  to:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


.  Make  ct>ecfc  or  money  order  payat)le 


to  SuperintenderM  of  Documents.  (Please  do  not  send  cash  or 
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Ciwigi  to  my  D^HMll  Aooart  No. 
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1                          MM 

(or  Country)                                                                                                                            i     i.  j 
111                                     1                                           1 
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rn 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

lount 


tach 


C.  20402 


)W. 


1     Charges 

VOL 


ISS 


NO 


19  86 


UMI 


VOL 


ISS 


NO 
1   2 


1986 


UM 


11-12 

Vols 


Unitec 
Gover 
Printin 

SUPERIN 
OF  DOCU 
Washingk 

OFFICIAL 
Penalty  fo 


11-12-86 
Vol.  51 


No.  218 


WEDNESDAY 
November  12,  1986 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


?t*^*x**9(xxxxxxx^^5-DIGIT   48106 

A  FR  SERIA300S  NOV   87   R 

SERIALS  PROCESSING 

UNIV  MICROFILMS  INTL 

300  N  ZEEB  RD 

ANN    ARBOR  MI       48106 


ECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
US  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  $300 


NO 


1  2 


1986 


UMI 


11-12-9 
Vol  51 
4 


11-12-86 

Vol  51        Na  218 

PagM  409S7-41066 


Wednesday 
November  12,  1986 


BrfifiagiaaHmrToUMtiHFadiral    .^ 

For  iafboMtiiM  IB  fariefiagi  in  Wuiifa«ta.  DC  New  York. 
NY.  ud  ntlriMii<Bk.  PA.  ne  anmiaoaMal  OB  tht 

oftUtiHIM. 


BEST  COPY  AVAILABLE 


UMI 


n 


Federal  Register  /  Vol.  51,  No.  218  /  Wednesday.  November  12.  1986 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  i 

published  by  act  of  Congress  and  other  Federal  agency  | 

documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Fe<leral  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publicalioa:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


FOR: 

WHa 
WHAT: 


WHY: 


THE  FEDERAL  REGISTTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register.    ' 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  lole  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  ai(^  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  te  information 
necessary  to  research  Federal  agency  regiilations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:  November  18  at  9:30  a.m. 

WHERE:  National  Archives  Theater, 

8th  and  Pennsylvania  Avenue  NW.. 
Washington  DC 

RESERVATIONS:  Laurice  Qark.  202-523-3419. 


NEW  YORK,  NY    \ 

WHEN:  December  S  at  10:00  a.m., 

WHERE:  Room  305A,  26  Federal  Plaza, 

New  York,  NY 

RESERVATIONS:  Arlene  Shapiro  or  Stephen  Colon. 

New  Yoric  Federal  Information  Center, 
212-264-4810. 


PITTSBURGH.  PAi 

WHEN:  December  8  at  1:30  p.m., 

WHERE:  Room  2212,  William  S.  Moorehead  Federal 

Building,  1000  Liberty  Avenue, 
Pittsburgh.  PA 

RESERVATIONS:  Kenneth  Jones  or  Lydia  Shaw 
Pittsburgh:    41Z-e44-INFO 
Hiiladelphia:    215-597-1707,  1709 
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See  Packers  and  Stockyards  Administration 

Agrictiltiiral  Stabilization  and  Conaarvation  Sarvica 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Peanuts,  40802 
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Acquisition  regulations,  40977 
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Wagner-Peyser  Act  funds: 
Basic  labor  exchange  activities:  planning  estimates  and 
allotmaits:  1986  FY.  41031 

Employment  Standarda  Adminiatration 
See  Wage  and  Hour  Division 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 
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Title  3— 

The  President 


40957 


Presidential  Documents 


Proclamation  5566  of  November  7,  1986 
Centennial  of  the  Birth  of  David  Ben-Gurion 


[FR  Doc.  86-25679 

Filed  11-10-86;  11:00  am] 

Billing  code  318S-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

David  Ben-Gurion.  first  Prime  Minister  of  Israel,  was  bom  one  hundred  years 
ago,  on  October  16,  1886.  From  his  boyhood,  an  independent  Israel  was  his 
dream.  He  never  wavered  in  pursuit  of  that  dream;  he  worked  all  his  life  long 
to  establish  the  State  of  Israel  and  to  build  and  strengthen  it.  He  succeeded. 

Every  quality  we  associate  with  statesmanship  was  David  Ben-Gurion's— 
wisdom,  tremendous  ability,  great  resourcefulness— but  none  more  so  than  the 
vision  and  the  determination  that  propelled  him  decade  after  decade.  Israel's 
existence  is  a  true  testament  to  the  spirit  and  the  deeds  of  David  Ben-Gurion. 
He  would  have  wanted  no  other  legacy. 

Among  the  many  links  between  the  United  States  and  Israel  are  principles 
that  were  dear  to  David  Ben-Gurion.  The  Declaration  of  Independence  of  the 
State  of  Israel,  a  milestone  in  the  life  of  Ben-Gurion,  echoes  the  American 
Declaration  of  Independence  in  its  recognition  of  the  equality  of  every  human 
being. 

In  order  to  honor  the  celebration  of  the  centennial  of  the  birth  of  David  Ben- 
Gurion  and  the  values  of  freedom  and  democracy  we  share  with  Israel,  the 
Congress,  by  Senate  Joint  Resolution  422,  has  authorized  and  requested  the 
President  to  issue  a  proclamation  designating  1986  as  the  centennial  of  the 
birth  of  David  Ben-Gurion. 

NOW,  -mEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  1988  as  the  centennial  of  David  Ben-Gurions 
birth,  and  I  urge  all  Americans  to  take  note  of  this  commemoration  and  join  in 
the  celebration  of  the  birth  of  this  great  statesman.  I  also  applaud  the  David 
Ben-Gurion  Centennial  Committee  of  the  United  States  of  America  in  its  work 
promoting  the  year-long  celebration  of  David  Ben-Gurion  and  his  achieve- 
ments. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Proclamation  5567  of  November  7,  1886 

National  Hospice  Month,  1986 


|FR  Doc  a6-2S68C 

Filed  11-10-ae:  11«1  am] 
Billing  code  3ig5-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Hospice  care  is  a  humanitarian  way  for  terminaUy  Ul  people  to  approach  the 
end  of  their  lives  in  comfort  with  appropriate,  competent,  and  compassionate 
care  m  an  environment  of  personal  individuaHty  and  dignity. 

In  a  hospice,  care  is  provided  by  an  interdisciplinary  team  of  physicians, 
nurses,  social  workers,  pharmacists,  psychological  and  spiritual  counselors, 
and  other  community  volunteers  trained  in  the  hospice  concept  of  care. 
Physical,  emotional,  and  spiritual  needs  of  paUent  and  family  are  treated  with 
special  attention  to  their  pain  and  grief. 

Hospices  are  rapidly  becoming  full  partners  in  the  Nation's  health  care 
system.  Medicare  provides  a  hospice  benefit  as  do  many  private  insurance 
earners.  But  there  remains  a  great  need  to  increase  pubUc  awareness  about 
the  benefits  of  hospice  care. 

Tlie  Congress,  by  Senate  Joint  Resolution  317.  has  designated  the  month  of 
November  1988  as  "National  Hospice  Month"  and  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  November  1988  as  National 
Hospice  Month.  I  urge  aU  government  agencies,  the  health  care  community, 
private  organizations,  and  the  people  of  the  United  States  to  observe  that 
month  with  appropriate  forums,  programs,  and  activities  designed  to  encour- 
age national  recognition  of  hospice  care. 

IN  WnWESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day  of 
November,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Proclamation  5568  of  November  7,  1966 
National  Arts  Week,  1986 


|FR  Doc.  86-25661) 
Filed  11-10-66:  11:02  am| 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Wherever  Americans  are.  there  are  the  arts.  The  arts  are  central  to  human 
expression.  The  arts  enlighten  us  and  please  us.  America  has  long  loved  the 
arts,  and  we  study,  practice,  appreciate,  and  patronize  them  in  our  theatres, 
museums,  galleries,  schools,  and  communities. 

We  also  generously  support  the  arts  and  desire  to  make  them  as  widely 
available  as  possible.  A  typically  American  consortium—informal  and  effec- 
tive—of individuals,  corporations,  foundations,  and  taxpayers  provides  finan- 
cial support  to  artists  to  augment  revenues  raised  directly  from  patrons. 

It  is  most  fitting  that  we  take  time  to  celebrate  the  arts  of  our  Nation,  to  honor 
our  artists,  and  to  express  our  appreciation  to  everyone  who  patronizes  the 
arts.  And  as  we  celebrate  the  arts,  we  celebrate  and  give  thanks  for  our 
freedom,  the  only  abnosphere  in  which  artists  can  truly  create  and  in  which 
art  is  truly  the  expression  of  the  soul. 

Let  us  join  together  during  National  Arts  Week  to  celebrate  the  arts  of  our 
Nation  and  in  pledging  to  continue  this  magnificent  partnership  of  artist  and 
patron  so  as  to  enrich  the  soul  and  the  heart  of  our  people  forever. 

The  Congress,  by  Senate  Joint  Resolution  304.  has  designated  the  week  of 
November  16  through  November  22,  1986.  as  "National  Arts  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  event. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  16  through  November  22, 
1986.  as  National  Arts  Week.  I  encourage  the  people  of  the  United  States  to 
observe  the  week  with  appropriate  ceremonies,  programs,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  421 
(Aimtt.  No.  1;  Doc.  »io.  0101A] 

Cotton  Crop  Insurance  Regulations 

Correction 

In  FR  Doc.  86-24241  beginning  on  page 
37890  in  the  issue  of  Monday,  October 
27, 1986.  make  the  following  corrections: 

§421.7    [Corrected] 

1.  On  page  37891.  in  §  421.7(d)  in  the 
middle  column,  in  paragraph  a.,  in  the 
second  line,  "planning"  should  read 
"planting". 

2.  In  the  same  column,  in  paragraph 
5.C..  in  the  fifth  line.  "1988"  should  read 
"1986". 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y  Docket  No.  R-0557] 

Capital  Guidelines;  Perpetual  Debt  as 
Primary  Capital  and  Limits  on 
Perpetual  Debt,  Preferred  Stock  and 
Mandatory  Convertible  Securities 

agency:  Board  of  Governors  of  the 
Federal  Resei^e  System. 
action:  Final  rulemaking. 

summary:  Capital  adequacy  is  one  of 
the  critical  factors  the  Board  of 
Governors  of  the  Federal  Reserve 
System  is  required  to  analyze  in  taking 
action  on  various  types  of  applications, 
such  as  mergers  and  acquisitions  by 
bank  holding  companies,  and  in  the 
conduct  of  the  Board's  various 
supervisory  activities  related  to  the 
safety  and  soundness  of  individual 
banks,  bank  holding  companies  and  the 


banking  system.  To  provide  additional 
flexibility  in  the  capital  structure  of  the 
financial  institutions  it  regulates,  the 
Board  proposed  in  November  1985  (50 
FR  47754)  to  treat  "perpetual  debt"  as  a 
form  of  primary  capital.  The  Board  has 
decided  to  amend  its  Capital  Adequacy 
Guidelines  ("Guidelines")  (12  CFR  Part 
225  Appendix  A)  to  treat  perpetual  debt 
securities  that  meet  certain  criteria  as 
primary  capital  for  bank  holding 
companies  (but  not  state  member 
banks).  The  Board  also  has  decided  to 
adopt,  with  modifications,  its  proposal 
to  limit  the  combined  amount  of 
mandatory  convertible  instruments, 
perpetual  preferred  stock  and  perpetual 
debt  that  may  qualify  as  primary  capital. 
EFFECTIVE  DATE:  These  amendments  to 
the  Capital  Guidelines  are  effective 
November  4, 1986.  The  Board  has 
chosen  to  state  its  capital  policies  in  the 
form  of  guidelines  rather  than  as  a 
formal  regulation.  Consequently,  a 
delayed  effective  date  is  not  required. 
FOR  FURTHER  IWKMMATION  CONTACT: 
Anthony  G.  Comyn,  Assistant  Director 
(202/452-3354),  or  Robert  Marshak. 
Financial  Analyst  (202/452-3450), 
Division  of  Banking  Supervision  and 
Regulation,  or  James  E.  Scott,  Senior 
Counsel  (202/452-3513).  or  Conrad 
Bahlke,  Attorney  (202/452-3707),  Legal 
Division,  or  for  users  of 
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SUPPLEMENTARY  INFORMATION: 

1.  Background 

Reasons  for  Revision  of  the  Guidelines 

Perpetual  Debt.  In  announcing  its 
revised  Capital  Adequacy  Guidelines  in 
April  1985,  50  FR  16057, 16064  (1985),  the 
Board  deferred  for  further  study  the 
issue  of  whether  to  treat  perpetual  debt 
securities  as  primary  capital.  Since  that 
time  there  has  been  a  continued  interest 
in  the  issue.  Banking  oi^ganizations 
located  in  the  United  Kingdom  have 
issued  several  billion  dollars  in 
perpetual  debt  notes  that  have  qualified 
as  primary  capital  under  guidelines 
originally  adopted  by  the  Bank  of 
England  in  1985  and  revised  and 
formalized  in  March  1986.  In  addition,  in 
June  1985,  the  Canadian  Inspector 
General  of  Banks  issued  a  statement 
that  would  permit  debentures  with  a 


minimum  maturity  of  99  years  to  qualify 
as  "base"  (primary)  capital.  Several 
Canadian  banks  have  since  issued 
qualifying  perpetuaJ  debt.  While  no 
United  States  banking  organizations 
have  issued  perpetual  debt  securities, 
several  have  expressed  an  interest  in 
issuing  such  securities,  particularly 
through  subsidiaries  located  in  those 
countries  in  which  tax  treatment  is  more 
certain. 

The  Board  has  decided  to  adopt,  with 
some  modirications,  its  proposal  to 
permit  perpetual  debt  securities  issued 
by  a  bank  holding  company  or  its 
banking  or  nonbanking  subsidiaries  to 
qualify  as  primary  capital  on  a 
consolidated  basis  for  the  bank  holding 
company.  The  Board  has  concluded  that 
perpetual  debt  securities,  as  defmed  in 
the  revised  Guidelines,  can  serve  the 
purposes  or  perform  the  functions  of 
primary  capital. 

In  addition,  perpetual  debt  provides 
bank  holding  companies  with  added 
flexibility  in  maintaining  minimum  and 
adequate  levels  of  capital.  Perpetual 
debt  may  also  provide  certain  bank 
holding  companies  with  a  comparatively 
inexpensive  attemative  form  of  capital 
on  a  limited  basis.  Finally,  primary 
capital  treatment  of  perpetual  debt  will 
permit  domestic  bank  holding 
companies  and  their  overseas 
subsidiaries  to  compete  more  effectively 
with  banking  institutions  domiciled  or 
operating  in  those  countries  that  treat 
perpetual  debt  as  a  form  of  capital. 
While  the  advantages  of  primary 
capital  treatment  for  perpetual  debt 
would  also  apply  to  the  capital  structure 
of  state  member  banks,  the  Board,  in  the 
interest  of  uniform  treatment  of  all 
federally  supervised  banks,  has  declined 
to  consider  perpetual  debt  as  primary 
capital  for  an  issuing  state  chartered 
bank  that  is  a  member  of  the  Federal 
Reserve  System.  Banks  may  issue 
perpetual  debt  securities,  however;  and 
the  parent  holding  company  of  a 
member  bank  that  issues  such  securities 
to  a  third  party  may  treat  such  securities 
as  primary  capital  on  a  consolidated 
basis  within  the  limits  of  the  Guidelines. 

Limits  on  Perpetual  Preferred  Stock. 
The  Board  has  adopted,  with  increased 
limits,  its  proposal  to  limit  the  amount  of 
perpetual  preferred  stock,  mandatory 
convertible  notes  and  perpetual  debt 
that  may  be  counted  as  primary  capital 
by  a  bank  holding  company.  The  Board 
continues  to  believe  that  excessive 


reliance  on  these  types  of  capital 
exposes  a  bank  holding  company  to 
potential  Rnancial  problems.  For 
example,  these  types  of  instnunents 
require  predetermined,  preferential  and 
often  cumulative  payments  that  could 
limit  an  organization's  financial 
flexibility  in  the  event  it  encounters 
serious  and  protracted  weaknesses  in 
earnings.  In  addition,  excessive  use  of 
such  instruments  could  place  control  of 
an  organization  in  the  hands  of 
individuals  with  an  extremely  limited 
flnancial  stake  in  that  organization. 
These  concerns,  together  with  a  belief 
that  common  equity  should  remain  the 
dominant  form  of  any  banking 
organization's  capital  have  prompted 
the  Board  to  limit  reliance  by  bank 
holding  companies  on  non-conunon- 
equity  forms  of  primary  capital.  While 
the  Board  believes  the  same  limits 
should  be  applied  to  state  member 
banks,  the  Board  is  also  concerned 
about  maintaining  uniform  capital 
requirements  for  all  federally  regulated 
banks.  Thus,  the  Board  will  continue  to 
assess  the  level  of  the  limited  forms  of 
primary  capital — perpetual  preferred 
stock,  mandatory  convertible  securities, 
and  perpetual  debt — on  a  case-by-case 
basis  for  state  member  banks. 

Summary  of  the  Amendments  to  the 
Capita/  Guidelines 

Perpetual  Debt.  The  Board  has  revised 
its  Capital  Adequacy  Guidelines  to 
permit  perpetual  debt  instruments  to 
qualify  as  primary  capital,  subject  to  the 
following  conditions  and  limitations: 

1.  The  instrnment  most  be  unsecured  and,  if 
issued  by  a  bank,  the  inatninient  must  also  be 
subordinated  to  the  claims  of  depositors. 

2.  The  instrument  may  not  provide  the 
noteholder  with  any  right  to  demand 
repayment  of  the  principal  (even  if  non- 
payment of  interest  occurs]  except  in  the 
event  of  bankn^tcy,  insolvency,  or 
reorganization. 

3.  The  issuer  shall  not  voluntarily  redeem 
the  securities  without  the  approval  of  the 
Federal  Reserve,  except  that  the  issuer  may 
redeem  the  secuhtiea  if  the  securities  are 
simultaneously  replaced  l>y  a  like  amount  of 
common  or  perpetual  preferred  slock  of  the 
issuer  or  the  issuer's  parent  company. 

4.  The  instrument  must  contain  a  provision 
that  allows  the  issuer  to  defer  (it  may  also 
allow  the  issuer  to  eliminate  or  reduce] 
interest  payments  on  perpetual  debt  in  the 
event,  and  at  the  same  time,  that  dividends 
on  all  outstanding  common  and  preferred 
stock  of  the  issuer  (or  in  the  case  of  a 
guarantee  by  the  parent  company,  the 
dividends  of  the  parent  company's  common 
and  prefenred  stock]  have  been  eliminated. 

5.  If  the  instrument  is  issued  by  a  bank 
holding  company  or  subsidiary  with 
substantial  operations,  then  the  instrument 
must  convert  automatically  to  common  or 
perpetual  preferred  stock  of  the  issuer  in  the 


event  that  the  issuer's  retained  earnings  and 
surplus  accounts  become  negative.  (In  the 
case  in  which  the  perpetual  debt  issued  by  a 
bank  or  a  subsidiary  with  substantial 
operations  is  guaranteed  by  a  parent, 
conversion  may  be  deferred  until  a 
guarantor's  retained  earnings  and  surplus 
accounts  become  negative.)  If  issued  by  a 
company  without  substantial  operations  that 
is  a  subsidiary  of  a  bank  holding  company  or 
bank,  then  the  instrument  must  convert 
automatically  to  common  or  preferred  stock 
of  the  issuer's  parent  in  the  event  that  the 
retained  earnings  and  surplus  accounts  of  the 
issuer's  parent  become  negative. 

6.  The  amount  of  perpetual  debt  that  may 
qualify  as  primary  capital  is  limited  to  a 
maximum  of  20  peicent  of  primary  capital, 
depending  on  other  limited  forms  of  primary 
capital  as  set  forth  below. 

Limits  on  Perpetual  Preferred  Stock, 
Perpetual  Debt  and  Mandatory 
Convertible  Securities.  In  consideration 
of  the  arguments  advanced  by  many 
commenters,  the  Board  has  increased 
the  proposed  limits  on  the  amount  of 
perpetual  preferred  stock,  perpetual 
debt  and  mandatory  convertible 
securities  that  may  be  included  as 
primary  capital  for  bank  holding 
companies.  The  combined  amount  of 
these  three  instruments  that  may  qualify 
as  primary  capital  is  33V^  percent  of  the 
total  amount  of  all  forms  of  primary 
capital  (including  these  instnunents). 
This  figure,  whicb  equals  50  percent  of 
primary  capital  an  a  net  basis  (Le.  total 
primary  capital  excluding  these  three 
forms  of  capital),  represents  an  increase 
from  the  proposal,  which  would  have 
permitted  SSVa  pcrtxnt  of  primary 
capital  on  a  net  basis,  or  25  percent  of 
all  forms  of  primary  capital  on  a  gross 
basis. 

In  addition,  the  revised  Guidelines 
will  limit,  for  bank  holding  companies, 
perpetual  debt  aad  mandatory 
convertible  securities  to  20  percent  of 
the  total  amount  of  all  forms  of  primary 
capital  (including  such  instruments). 
This  figure,  which  equals  25  percent  of 
primary  capital  on  a  net  basis 
(excluding  such  instruments),  represents 
an  increase  from  the  existing  limit  for 
bank  holding  companies  on  mandatory 
convertible  securities  of  20  percent  of 
net  primary  capital.  The  Guidelines  will 
retain,  however,  the  requirement  that 
equity  commitment  notes,  a  type  of 
mandatory  convertible  security  treated 
as  primary  capital  for  bank  holding 
companies  only,  be  permitted  to  qualify 
as  primary  capital  in  an  amount  not  to 
exceed  one-half  of  the  amount  of 
mandatory  convertible  securities  that 
would  qualify  as  primary  capital  under 
the  revised  Guidelines — that  is  in  an 
amount  not  to  exceed  10  percent  of  all 
forms  of  primary  capital  including 
mandatory  convertible  securities. 


No  qualifying  ]}erpetual  preferred 
stock  issued,  or  in  the  process  of  being 
issued,  on  or  before  November  20, 1985, 
shall  be  ineligible  for  primary  capital 
status  solely  by  reason  of  the  fact  that, 
on  the  effective  date  of  this  amendment 
to  the  Guidehnes,  the  amount  of  any  of 
such  preferred  stock  exceeds  the  limits 
imposed  in  the  revised  Guidelines. 

2.  Comments  Received 

The  Board's  proposal  to  allow 
perpetual  debt  to  qualify  as  primary 
capital  and  to  limit  certain  non-common 
equity  forms  of  primary  capital  was 
announced  on  November  14, 1985. 
During  the  comment  period,  which 
ended  January  17, 1968,  the  proposal 
drew  comments  from  thirty-two 
commercial  banking  organizations,  three 
bank  trade  associations,  and  the  state 
banking  departments  of  Pennsylvania 
and  New  Jersey.  Eight  of  the  regional 
Federal  Reserve  Banks  also  commented 
on  the  proposal. 

The  commenters  generally  limited 
their  remarks  to  three  specific  questions: 
(1)  Whether  to  afford  primary  capital 
treatment  to  perpetual  debt;  (2)  whether 
the  proposed  conditions  or  criteria  to 
ensure  that  perpetual  debt  securities 
meet  the  objectives  of  primary  capital 
will  serve  that  purpose  without  unduly 
restricting  the  marketability  or 
increasing  the  cost  to  the  issuer  of  the 
securities;  and  (3)  whether  the  proposed 
limitations  on  the  amount  of  preferred 
stock,  perpetual  debt  and  mandatory 
convertible  securities  that  could  qualify 
as  primary  capital  are  necessary  and 
reasonable.  Some  commenters  also 
addressed  the  issue  whether  there  is 
sufficient  interest  in  ssuing  perpetual 
debt. 

Perpetual  Debt 

Virtually  all  commenters  supported 
the  treatment  of  perpetual  debt  as 
primary  capital,  noting  that  the 
proposed  instrument  contains  key 
features  of  primary  capital — 
subordination,  permanence,  and  loss 
absorption  capability — and  that  it 
permits  banking  organizations 
additional  flexibility  in  their  efforts  to 
achieve  and  maintain  adequate  levels  of 
capital.  The  two  commenters  opposing 
the  treatment  of  perpetual  debt  as 
primary  capital  did  so  on  the  basis  that 
the  instruments  would  be  more  akin  to 
debt  than  equity. 

There  were  substantive  comments  on 
each  of  the  proposed  conditions  or 
criteria  to  ensure  that  perpetual  debt 
would  retain  the  characteristics  of 
primary  capital  WhSe  the  commenters 
generally  supported  the  need  for  such 
conditions  or  constraints  on  perpetual 
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debt  securities,  there  was  significant 
opposition  to  several  of  the  criteria 
viewed  as  having  a  materially  adverse 
impact  on  the  marketability  of  perpetual 
debt. 

The  first  of  the  criteria  that  received 
significant  adverse  comment  was  the 
proposed  requirement  for  Federal 
Reserve  approval  prior  to  redemption  of 
perpetual  debt  securities.  Several 
commenters  pointed  out  that  a  bank 
holding  company  can  redeem  up  to  ten 
percent  of  its  equity  securities  in  a  given 
year  without  prior  regulatory  approval 
and  that  such  prior  approval  for 
redemption  of  debt  securities  would 
impair  the  speed  and  timing  necessary 
for  an  effective  redemption. 

Some  commenters  also  objected  to  the 
requirement  that  bank  holding 
companies  that  issue  perpetual  debt 
must  reserve  the  right  to  reduce,  defer  or 
eliminate  interest  on  perpetual  debt  if 
common  or  preferred  stock  dividends 
are  reduced  or  eliminated.  (The  issuing 
bank  holding  company  would  not  be 
required  to  take  such  action,  but  only  to 
reserve  the  right  to  take  such  action  if  it 
chose).  Some  commenters  thought  this 
condition  would  severely  restrict  the 
marketability  of  a  perpetual  debt 
instrument,  while  others  maintained  that 
it  would  encourage  tax  authorities  to 
view  perpetual  debt  as  a  form  of  equity 
and  to  treat  the  interest  payments 
associated  with  these  securities  as 
nondeductible  expenses. 

The  Board  also  received  negative 
comments  on  the  proposed  requirement 
for  actual  conversion  of  perpetual  debt 
to  equity  in  the  event  that  the  retained 
earnings  and  surplus  of  the  issuer  or  the 
issuer's  parent  become  negative. 
Commenters  suggested  such  conversion 
is  a  lengthy  proceeding  requiring 
adjustment  of  authorized  shares  to 
reflect  fluctuations  in  value.  They 
pointed  out  that  the  Bank  of  England 
does  not  require  actual  conversion  in  the 
case  of  insolvency,  but,  more  simply,  the 
treatment  of  perpetual  debt  noteholders 
as  equity  holders. 

Limit  on  Perpetual  Preferred  Stock 

The  strongest  opposition  to  the 
proposed  amendments  to  the  Guidelines 
was  directed  at  the  proposal  to  limit  the 
combined  amount  of  mandatory 
convertible  securities,  perpetual  debt 
and  perpetual  preferred  stock  that  may 
qualify  as  primary  capital.  Commenters 
focused  on  the  proposal  to  include 
perpetual  preferred  stock  within  the 
blanket  limit  on  non-common-equity 
capital,  since  perpetual  preferred  stock 
is  the  only  one  of  the  three  instruments 
to  have  been  previously  treated  as 
primary  capital  without  limit  as  to 
amount.  Commenters  argued  that 


perpetual  preferred  stock  possesses  the 
basic  characteristics  of  equity  capital, 
including  permanence,  subordination 
and  an  ability  to  eliminate  or  defer 
dividends.  Commenters  suggested  that, 
in  many  cases,  fixed  dividend  schedules 
make  preferred  stock  a  cheaper  form  of 
capital  than  common  stock  with  its 
fluctuating  dividends.  Commenters 
further  suggested  that  neither  state 
corporate  law  nor  the  accounting 
profession  distinguishes  between 
common  and  preferred  stock  as  forms  of 
equity. 

Some  commenters  suggested  that 
preferred  stock  provides  a  meaningful 
financing  alternative  for  smaller 
institutions  that  lack  access  to  the 
public  equity  market.  Others  suggested 
that  preferred  stock  is  a  valuable  estate 
planning  tool  for  smaller  institutions. 

Some  commenters  suggested  that  the 
Board  should  address  the  issue  of 
financial  flexibility  directly  rather  than 
by  limiting  preferred  stock,  and  they 
suggested  an  absence  of  abuses  to 
justify  the  restriction.  Finally,  many 
commenters  suggested  that  the  Board 
raise  the  blanket  limit  above  the 
proposed  level  of  33  percent  of  primary 
capital  net  of  these  instruments  or,  in 
the  alternative,  that  the  Board  remove 
the  blanket  limit  and  impose  a  limit  on 
preferred  stock  apart  from  those  limits 
on  perpetual  debt  or  mandatory 
convertible  securities. 

3.  Resolution  of  Major  Issues 

Treatment  of  Perpetual  Debt  as  Primary 
Capital 

The  Board  has  adopted  the  proposed 
amendment  to  its  Capital  Guidelines 
that  would  treat  as  primary  capital  for  a 
bank  holding  company  perpetual  debt 
securities  issued  by  the  holding 
company  or  an  affiliate  in  accordance 
with  certain  specific  conditions  or 
criteria.  The  Board  believes  that,  with 
the  limitations  and  conditions  imposed 
in  the  amended  Guidelines,  perpetual 
debt  can  meet  the  underlying  objectives 
of  primary  capital,  i.e.,  to  serve  as  a 
buffer  for  individual  banking 
organizations  in  times  of  poor 
performance,  to  promote  the  safety  of 
depositors'  funds,  and  to  support  the 
reasonable  growth  of  banking 
organizations. 

The  Board  finds  merit  in  the 
comments  that  suggest  that  perpetual 
debt  possesses  many  of  the 
characteristics  of  primary  capital. 
Perpetual  debt  is  permanent  in  that  it 
cannot  be  redeemed  by  noteholders 
except  in  the  extraordinary  event  of 
insolvency,  bankruptcy  or 
reorganization.  It  may  not  be  retired  by 
the  issuer  without  the  prior  approval  of 


the  Federal  Reserve,  except  if  converted 
to.  exchanged  for.  or  simultaneously 
replaced  by  common  or  perpetual 
preferred  stock.  It  has  the  ability  to 
absorb  losses,  since  interest  on  the  debt 
issue  may  be  deferred  and  the  holders  of 
the  debt  treated  as  equity  shareholders 
when  serious  difficulties  arise.  Finally,  if 
issued  by  a  bank,  the  claims  of 
perpetual  debt  noteholders  must  be 
subordinated  to  the  rights  of  depositors. 
Thus,  the  Board  concludes  that 
perpetual  debt  serves  the  basic  purpose 
of  capital  by  adding  a  measure  of  safetj 
to  an  issuing  institution. 

While  this  reasoning  is  equally 
applicable  to  the  treatment  of  perpefua 
debt  as  primary  capital  for  banks,  and 
while  the  Board  proposed  to  permit  both 
bank  holding  companies  and  state 
chartered  banks  that  are  members  of  the 
Federal  Reserve  System  to  treat 
perpetual  debt  as  primary  capital,  the 
Board  has  decided  to  afford  such 
treatment  only  to  bank  holding 
companies  in  order  to  preserve  uniform 
capital  treatment  for  all  federally 
supervised  banks,  a  primary  goal  of  the 
1985  revisions  to  the  Guidelines.  The 
Board  will  study  the  experience  of  bank 
holding  companies  in  issuing  perpetual 
debt,  and  it  will  defer  any  decision  on 
the  treatment  of  perpetual  debt  as 
capital  for  state  member  banks  in  an 
effort  to  coordinate  its  position  with  that 
of  the  Comptroller  of  the  Currency  and 
the  Federal  Deposit  Insurance 
Corporation. 

It  should  be  noted  that  although 
perpetual  debt  issued  by  a  state  member 
bank  will  not  count  as  primary  capital  of 
the  bank,  it  will  be  considered  on  a 
consolidated  basis  as  primary  capital  of 
the  holding  company  if  such  debt  is  held 
by  an  unaffiliated  third  party.  In  other 
words,  a  state  member  bank  subsidiary 
or  a  foreign  bank  subsidiary  of  a  bank 
holding  company  located  in  the  United 
States  may  issue  perpetual  debt  that 
will  be  treated  as  capital  of  the  holding 
company. 

Since  the  primary  capital  status  of 
perpetual  debt  is  predicated  upon  these 
instruments  providing  the  basic  safety 
features  of  equity,  the  Board  has 
adopted  certain  criteria  to  ensure  that  a 
perpetual  debt  issue  achieves  these 
benefits.  A  perpetual  debt  issue  must 
meet  these  criteria  in  order  to  qualify  as 
primary  capital. 

Criterion  I^Unsecured  and 
Subordinated.  To  qualify  as  primary 
capital,  perpetual  debt  instruments  must 
be  unsecured,  and,  if  issued  by  a  bank, 
the  instrument  must  also  be 
subordinated  to  the  claims  of  depositors. 
This  requirement  is  designed  to  be,  at  a 
minimum,  as  stringent  as  the 
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requifCBmitt  for  long-tenn. 
Bubot&Mled  debt  tfiat  may  quaKfy  as 
secondarjr  capital,  bi  order  to  provide 
the  maxijiiiMi  protection  for  depositors 
and  secured  creditors,  the  hotders  of 
perpetual  debt  should  not  be  permitted 
to  encunbei  the  assets  of  the  issuer  or 
its  aflHfates  and  should  rank  as  general 
creditors  of  the  issuer.  The  perpetual 
debt  instrument  should  not  create  any 
priority  or  decelerated  payment  of 
interest  or  principal  in  (he  event  that  the 
issuer  encounters  financial  diRiculties.  It 
should  not  place  or  attempt  to  place 
perpetual  debt  holders  ahead  of  other 
general  or  subordinated  creditors.  This 
criterion,  however,  would  not  prohibit  a 
parent  company  of  the  issuer  from 
guaranteeing  the  debt  provided  the  debt 
remained  subordinated. 

Criterion  2— Right  to  Repayment  of 
Principal  Limited  to  Bankruptcy, 
Insolvency  or  Reorganization.  To 
qualify  as  primary  capital,  the  perpetual 
debt  instrument  must  limit  the  ri^t  of 
the  holder  to  repayment  of  the  principal 
only  in  the  case  of  insolvency, 
bankruptcy  or  a  financial  reorganization 
that  would  impair  the  rights  of 
noteholders.  In  the  case  of  the 
nonpayment  of  interest,  the  instrument 
should  limit  the  noteholder's  rights  to 
repayment  of  the  interest  accrued  and 
owing  rather  than  acceleration  of 
interest  payments  or  repayment  of  the 
principal  amount  of  the  debt.  Moreover, 
while  a  noteholder  may  also  have 
recourse  to  the  bankruptcy  courts,  the 
perpetual  debt  instrument  must  provide 
that  failure  to  pay  interest  on  the  note 
shall  not  in  and  of  itself  trigger 
bankruptcy.  Finally,  the  debt  instrument 
may  not  contain  cross-default  clauses 
that  provide  that  other  obligations  of  the 
issuer  become  immediately  due  and 
owing  in  the  event  of  any  default  in  the 
payment  of  interest  on  the  perpetual 
debt. 

These  provisions  are  designed  to 
ensure  that  the  proceeds  of  the 
perpetual  debt  issue  remain  available  to 
the  issuer  while  that  entity  remains  a 
viable  concern.  In  the  event  the  issuer 
encounters  financial  difficulties  short  of 
insolvency  that  impair  interest 
payments,  the  noteholders  may  not 
exacerbate  those  difficulties  by 
accelerating  repayment  of  the  debt. 

Moreover,  the  noteholders  should  not 
be  permitted  to  gain  a  determination  of 
bankruptcy  or  insolvency  prematurely 
solely  on  Oie  basis  of  a  failure  to  pay 
interest  on  the  perpetual  debt  in  a  timely 
fashion.  The  Board  is  concerned  with 
the  suggestion  of  certain  commenters 
that  restrictions  on  the  repayment  of  the 
debt  principal  would  encourage 
noteholders  to  seek  a  determination  of 


bankruptcy  as  a  means  of  forcing 
repayment  of  the  debt  before  it  is 
converted  to  equity  (criterion  5).  The 
Board  recognizes  niis  problem,  but  it 
beKeves  that  the  bankruptcy  laws 
provide  adequate  protection  from  an 
unwarranted  or  premature  finding  of 
insolvency. 

Criterion  3 — Voluntary  Redemption 
Only  With  Federal  Reserve  Approval.  In 
order  to  ensure  that  the  funds  raised  by 
a  perpetual  debt  iaaue  remain  with  the 
issuer  to  fulfill  the  purposes  of  capital, 
the  debt  instrument  must  require  any 
voluntary  redemption  of  the  debt  issue 
to  be  subject  to  prkir  approval  by  the 
Federal  Reserve.  lYie  revised  Guidelines 
provide  for  an  exception  to  this  prior 
approval  requirement  in  the  case  in 
which  the  debt  is  converted  to, 
exchanged  for,  or  simultaneously 
replaced  by  perpetual  preferred  or 
common  stock.  The  pledge  of  proceeds 
over  time  to  redeem  perpetual  debt,  as 
in  the  case  of  mandatory  convertible 
securities,  will  not  be  an  acceptable 
means  of  avoiding  the  requirement  of 
prior  Board  approval.  Nothing  contained 
in  this  criterion  shall  preclude  the  debt 
instrument  from  providing  for 
redemption  of  the  debt  in  exchange  for 
the  common  stock  or  perpetual  preferred 
stock  of  the  issuer  at  the  option  of  the 
holder  of  the  debt— even  in  the  case  in 
which  such  redemption  is  not 
accompanied  by  a  general  redemption  of 
all  such  debt. 

Several  commenters  eirgued  that 
Federal  Reserve  approval  should  not  be 
required  because  timing  is  critical  in  a 
redemption  decision  and  delay  for  the 
purpose  of  regulatory  approval  could 
increase  the  cost  of  redemption  or  even 
eliminate  the  viability  of  the  redemption. 
The  Board  considered  this  point,  but 
decided  to  retain  the  prior  approval 
requirement  because  the  need  to 
maintain  the  permanence  of  perpetual 
debt  in  order  to  serve  the  purposes  of 
capital  outweighs  fee  concern  for  some 
additional  flexibility  for  the  issuer.  In 
addition,  the  Board  notes  that  prior 
approval  is  required  for  redemption  of 
all  mandatory  convertible  securities  as 
well  as  for  ail  capita!  instruments  issued 
by  state  member  benks.  There  is  no 
strong  evidence  that  the  prior  approval 
process  in  those  cases  has  proved 
burdensome. 

Criterion  4 — Desired  Interest 
Payments.  The  revised  Guidelines 
provide  that  an  issuer  of  perpetual  debt 
must  reserve  the  right  at  a  minimum,  to 
defer  interest  payraents  on  perpetual 
debt  in  the  event  that  dividend 
payments  on  all  outstanding  common 
and  preferred  stock  of  the  issuer  are 
eliminated.  In  the  case  in  which  the 


issuing  entity  is  a  bank  or  other 
subsidiary  with  substantial  operatioi>s 
(as  opposed  to  a  nonoperating 
subsidiary  established  for  purposes  of 
raising  funds  or  issuin|  collateralized 
securities)  and  the  perpetual  debt  issue 
is  guaranteed  by  a  parent  of  the  issuer, 
the  Guidelines  permit  deferral  of  interest 
to  be  triggered  by  elimination  of  stock 
dividends  by  the  guarantor.  In  the  case 
in  which  the  issuing  entity  is  a 
nonoperating  company,  the  deferral  of 
interest  is  always  trig^red  by  the 
elimination  of  stock  dividends  by  the 
parent  organization. 

These  requirements  differ  from  the 
proposal  that  was  put  out  for  comment 
in  two  respects.  First,  the  issuer  must 
only  reserve  the  right  in  the  debt 
instrument  to  defer  interest  rather  than 
to  reduce  or  eliminate  such  interest 
altogether.  (The  debt  agreement,  of 
course,  may  impose  such  measures, 
although  they  are  not  required  in  order 
to  gain  primary  capital  treatment.}  This 
modification  will  make  perpetual  debt 
more  closely  approximate  cumulative 
preferred  stock,  more  closely  parallel 
the  requirements  of  the  Bank  of  England 
in  its  guidelines  involving  perpetual 
debt,  and  contribute  to  the  marketability 
and  reduce  the  cost  to  the  issuer  of  the 
debt 

Deferral  of  interest  payments  provides 
the  issuer  with  the  ability  to  limit  cash 
outflows  related  to  perpetual  debt  in 
times  of  severe  financial  problems.  The 
more  severe  measures  of  reduction  or 
elimination  of  interest  payments  do  not 
appear  to  be  necessary  to  preserve 
perpetual  debt  as  an  instrument  that 
provides  the  protection  of  capital  at  a 
time  when  the  issuer  is  experiencing 
severe  financial  difficidties. 

A  second  change  from  the  proposed 
regulation  involves  the  conditions  under 
which  the  deferral  of  interest  may  be 
invoked  by  the  issuer.  The  Board  first 
proposed  that  the  debt  instrument 
permit  the  issuer  to  limit  interest 
payments  whenever  dividends  on 
common  aind  preferred  stock  were 
reduced  or  eliminated.  The  revised 
Guidelines  now  require  that  the  debt 
instrument  provide  the  issuer  with  the 
right  to  defer  dividends  only  when  all 
common  and  preferred  stock  dividends 
are  eliminated.  The  Board  adopted  this 
position  in  response  to  comments 
suggesting  that  perpetual  debt  would  be 
more  maiicetable  and  less  costly  if  the 
contingencies  that  could  trigger  deferral 
of  interest  were  more  limited  and  less 
likely  to  occur.  At  the  «ame  time, 
retention  of  the  deferral  feature  would 
help  to  ensure  that  perpetual  debt  would 
remain  available  in  time  of  serious 
difficulty. 
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Several  commenters  ai:gued  thai  the 
Board  should  go  even  further  and  not 
require  any  type  of  contingency  clause 
for  deferral  of  interest.  These 
commenters  aigued  that  such  a  clause 
would  cause  certain  foreign  lax 
authorities  to  treat  interest  payments  as 
a  nondeductible  dividend  distributioa 
thereby  making  these  instruments  less 
marketable  overseas,  where  initially 
such  debt  is  most  likely  to  be  issued. 
While  the  Board  is  interested  in 
providing  added  flexibility  in  achieving 
and  maintaining  adequate  primary 
capital  by  permitting  bank  holding 
companies  to  issue  perpetual  debt  at  a 
reasonable  cost,  the  Board  cannot 
permit  primary  capital  treatment  for 
instruments  that  do  not  provide  a 
substantial  measure  of  safety  and 
soundness  for  the  issuer.  While  limiting 
the  scope  of  the  interest  payment 
remedies  to  deferral  rather  than 
elimination  and  also  limiting  the 
contingencies  that  trigger  this  remedy. 
the  Board  continues  to  believe  that 
perpetual  debt  must  offer  equity-like 
safety  features.  One  key  feature  is  the 
ability  of  the  issuer,  in  extreme 
circumstances,  to  reduce  cash  outflows 
related  to  perpetual  debt.  Thus,  the 
Board  rejected  arguments  for  recision  of 
the  interest  deferral  contingency  clause. 

Criterion  5 — Conversion  to  Equity. 
The  revised  Guidelines  require  that  a 
perpetual  debt  instrument  must  provide 
for  automatic  conversion  of  the  debt  to 
equity  of  the  issuer  or  the  issuer's  parent 
in  the  event  that  the  retained  earnings 
and  surplus  of  the  issuer  or  the  bank 
holding  company  parent  become 
negative.  Specifically,  if  the  perpetual 
debt  is  issued  directly  by  a  bank  holding 
company  or  by  its  subsidiary  bank  or 
other  subsidiary  with  substantial 
operations,  the  perpetual  debt  must 
convert  to  common  or  perpetual 
preferred  stock  of  the  issuing  entity 
when  the  surplus  and  retained  earnings 
of  the  issuing  entity  become  negative.  If 
the  parent  of  the  issuer  guarantees  the 
perpetual  debt  of  an  operating 
subsidiary,  the  perpetual  debt  must 
convert  to  common  or  perpetual 
preferred  stock  of  the  operating 
subsidiary  or  of  the  parent  as  provided 
in  the  debt  instrument.  Moreover,  such 
conversion  must  be  triggered  when  the 
surplus  and  retained  earnings  of  the 
issuing  entity  become  negative  or,  if 
specifically  provided  in  the  perpetual 
debt  instrument,  conversion  may  instead 
be  triggered  when  the  surplus  and 
retained  earnings  of  the  parent 
guarantor  become  negative. 

If  the  perpetual  debt  is  issued  by  a 
nonoperating  subsidiary  of  a  bank 
holding  company  or  bank  (that  is,  a 


funding  subsidiary  or  one  formed  to 
issue  securities),  the  perpetual  debt  must 
convert  to  common  or  perpetual 
preferred  stock  of  the  nonoperating 
subsidiary's  parent  when  the  suiipius 
and  retained  earnings  of  the  parent 
become  negative,  regardless  of  whether 
the  parent  guarantees  the  issue. 

In  eff'ect,  these  provisions  broaden  the 
equity  base  of  an  issuing  entity  and 
reduce  financial  risk  to  that  entity,  as 
they  permit  the  issuing  entity  to  absorb 
losses  and  to  possibly  remain  a  viable 
concern  at  a  time  when  it  faces  severe 
Tmancial  problems.  Concerns  about  the 
continued  viability  of  an  entity  may  be 
lessened  when  a  parent  has  guaranteed 
the  perpetual  debt  of  a  nonoperating 
subsidiary;  thus,  the  revised  Guidelines 
do  not  require  that  the  perpetual  debt  of 
an  operating  subsidiary  immediately 
convert  to  the  equity  of  the  issuing 
subsidiary  at  the  time  the  subsidiary 
experiences  difficulties.  At  that  time,  the 
parent  may  take  action  to  assume  the 
obligations  of  the  issuing  subsidiary  and 
it  is  then  the  parent's  condition  that 
would  trigger  conversion. 

Several  commenters  urged  the  Board 
not  to  require  actual  conversion  of 
perpetual  debt  to  equity,  but  merely  to 
require,  as  does  the  Bank  of  England, 
that  the  debt  instrument  treat 
noteholders  as  shareholders  in  cases  in 
which  an  issuer's  or  parent's  surplus 
and  earnings  become  negative,  lliese 
commenters  noted  that  the  Board's 
proposed  requirement  of  actual 
conversion  was  more  stringent  than  the 
standard  of  the  Bank  of  England,  and 
that  actual  conversion  may  trigger 
additional  expenses  and  raise  additional 
issues  such  as  the  need  for  regulatory 
filings  due  to  a  change  in  control  and  the 
need  to  authorize  and  adjust  shares  for 
conversion. 

The  Board  acknowledges  the  practical 
difficulties  involved  in  the  actual 
conversion  of  perpetual  debt  to  equity. 
However,  the  Board  believes  that  actual 
conversion  is  necessary  because  it 
enables  an  organization  to  absorb 
losses,  on  a  going  concern  basis,  for  the 
issuer  (or  parent)  prior  to  actual 
bankruptcy. 

Limits  on  Perpetual  Preferred  Stock. 
Mandatory  Convertible  Securities  and 
Perpetual  Debt 

Limits  Imposed.  In  response  to  a 
substantial  number  of  adverse 
comments,  the  Board  has  eased  the 
limits  contained  in  its  proposal.  The 
revised  Guidelines  limit  the  combined 
amount  of  perpetual  preferred  stock, 
mandatory  convertible  securities  and 
perpetual  debt  that  may  qualify  as 
primary  capital  to  33%  percent  of  the 
gross  amount  of  all  forms  of  primary 


capital,  including  these  three  types  of 
instruments.'  This  limit  is  an  increase 
over  the  ^4ovember  1965  proposal  of  2S 
percent  of  gross  primary  capital.* 

In  addition,  the  revised  Guidelines 
also  limit  the  amount  of  mandatory 
convertible  securities  and  perpetual 
debt  that  may  qualify  as  primary  capital 
to  20  percent  of  the  gross  amount  of  all 
forms  of  primary  capital,  including  these 
instruments.  This  amount  represents  an 
increase  over  the  limit  in  the  current 
Guidelines  of  16%  percent  of  gross 
primary  capital  which  is  for  mandatory 
convertible  sectuities  alone  (stated  as  20 
percent  of  primary  capital  excluding 
mandatory  convertible  securities).  This 
increase  will  permit  even  those  bank 
holding  companies  that  are  at  the 
present  limit  of  qualifying  mandatory 
convertible  securities  to  have  the 
opportunity  to  issue  perpetual  debt. 
Finally,  the  Board  has  decided  to 
retain  the  limit  on  equity  commitment 
notes,  a  fype  of  mandatory  convertible 
security,  that  may  be  included  as 
primary  capital  for  bank  holding 
companies.  The  Guidelines  previously 
stated  that  limit  as  10  percent  of  primary 
capital  exclusive  of  mandatory 
convertible  securities  or  one-half  of  the 
amount  of  all  mandatory  convertible 
notes  that  may  be  treated  as  primary 
capital.  The  revised  Guidelines,  for  the 
purposes  of  clarity  and  consistency, 
continue  to  limit  the  amount  of  equity 
commitment  notes  to  one-half  of  all 
types  of  mandatory  convertible 
securities  that  may  be  treated  as 
primary  capital.  "The  revised  Guidelines, 
therefore,  permit  capital  treatment  for 
equity  conunitment  notes  up  to  10 
percent  of  the  gross  amount  of  all  forms 
of  primary  capital  of  the  bank  holding 
company,  including  mandatory 
convertible  securities. 

Reasons  for  the  Limits.  The  Board 
believes  that  common  equity  should 
remain  the  dominant  form  of  capital 
because  it  provides  the  greatest  measure 
of  safety  to  the  issuing  institution.  That 
safety  is  found  in  a  number  of  factors. 
First,  as  a  general  rule  common  equity 
offers  greater  fmancial  flexibility.  The 
dividends  on  common  equity  generally 


■  In  ils  proposal  the  Board  slated  the  proposed 
limits  in  net  form — i.e..  excluding  the  inslnimenls 
being  limited.  This  became  confusing  as  the  Board 
proposed  limits  on  difTerent  combinations  of 
instruments,  thereby  requiring  a  diflereni  means  of 
computing  the  net  percentage  in  each  case. 
Accordingly,  the  limits  in  the  revised  Guidelines  are 
defined  more  simply  in  gross  terms. 

•  Staled  in  net  terms,  the  revised  Guidelines 
would  allow  SO  percent  of  net  primary  capital, 
excluding  these  three  instruments,  to  be  treated  as 
primary  capital,  an  increase  over  the  33W  percent  of 
net  primary  capital  that  the  Board  proposed  to 
permit. 
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are  voted  by  the  directors  who  can 
assess  the  financial  condition  of  the 
bank  holding  company — and  are  not 
predetermined  by  contract  as  are  the 
interest  and  dividends  on  the  three 
instruments  subject  to  the  limitation. 
Generally,  therefore,  the  dividends  on 
common  stock  may  be  eliminated  more 
easily.  In  addition,  dividends  on 
common  equity  are  not  cumulative  as 
the  interest  or  dividends  on  the  limited 
capital  instruments  are  likely  to  be. 
Dividends  on  common  stock  are 
generally  payable  after  the  interest  and 
dividends  on  the  limited  debt 
instruments  and  preferred  stock  are 
paid.  In  short,  the  Board  continues  to 
believe,  as  it  stated  in  its  Policy 
Statement  on  Payment  of  Cash 
Dividends,  72  Federal  Reserve  Bulletin 
26  (1986):  "Excessive  reliance  on 
preferred  stock  should  be  avoided,  since 
reliance  could  limit  an  organization's 
flexibility  in  the  event  it  encounters 
serious  and  protracted  earnings 
weaknesses." 

An  additional  safety  feature  is  that 
reliance  on  common  equity  as  the 
dominant  form  of  capital  will  generally 
help  to  insure  that  the  ownership  of  the 
bank  holding  company  remains  with 
those  with  the  most  significant 
investment  in  the  company.  The  Board 
has  had  a  longstanding  policy  with 
respect  to  applications  under  the  Bank 
Holding  Company  Act  of  requiring  those 
in  control  of  a  corporation  to  have  a 
substantial  investment  so  as  to  guard 
against  absentee  ownership  or  lack  of 
prompt  attention  to  the  problems  a 
company  may  encounter.  Under  the 
Board's  Policy  Statement  on  the 
Formation  of  Small  One-Bank  Holding 
Companies,  Appendix  B  to  Regulation  Y, 
12  CFR  Part  225,  for  example,  the  Board 
has  interpreted  the  minimum  down 
payment  requirement  of  25  percent  so 
that  controlling  shareholders  rather  than 
minority  shareholders  must  meet  the 
down  payment.  The  limits  on  non- 
common-equity  forms  of  primary  capital 
are  designed  to  address  the  same  types 
of  concerns. 

The  treatment  of  perpetual  debt  and 
mandatory  convertible  securities  as 
primary  capital,  together  with  additional 
reliance  in  some  cases  on  preferred 
stock,  means  there  is  a  greater  potential 
for  placing  voting  control  of  an 
organization  in  the  hands  of  individuals 
with  a  very  limited  financial  stake  in  the 
organization.  The  Board  has  decided  to 
formalize  the  procedure  it  has  applied 
on  a  case-by-case  basis  of  limiting 
reliance  on  preferred  stock  or  other  non- 
common-equity  forms  of  capital.  See 
Croesus  Partners  /,  Inc.,  72  Federal 
Reserve  Bulletin  45  (1986).  While  the 


Board  acknowledges  that  in  a  given  case 
any  limit  may  appear  arbitrary,  the 
Board  emphasizes  that  the  limits  are 
being  placed  in  Capital  Guidelines 
rather  than  in  regulations  so  that  bank 
holding  companies  may  rely  upon 
objective  standards  while  permitting 
individual  companies  to  demonstrate 
the  need  in  a  particular  case  for  the 
Board  to  apply  a  more  flexible  measure. 

This  concern  for  added  flexibility  has 
prompted  the  Board  to  raise  the 
proposed  limits  on  the  non-common- 
equity  forms  of  capital.  The  Board  has 
also  applied  different  limits  for 
perpetual  preferred  stock  and  the  debt 
forms  of  primary  capital  in  recognition 
of  the  arguments  of  some  commenters 
that  preferred  stock  ought  to  be 
distinguished  from  the  debt  instruments 
since  it  possesses  more  of  the 
characteristics  of  common  equity  capital 
and  provides  a  greater  measure  of  safety 
to  the  issuer  than  debt. 

Grandfathering  Status  of  Previously- 
Issued  Perpetual  Preferred  Securities. 
The  Board  has  adopted  the 
grandfathering  treatment  of  perpetual 
preferred  securities  embodied  in  the 
November  proposal.  Under  this 
grandfathering  dause,  all  qualifying 
perpetual  preferred  stock  issued  as  of 
November  20, 1985,  the  date  of  the 
proposal's  publication  in  the  Federal 
Register  will  count  as  primary  capital, 
even  if  such  action  would  place  the 
bank  holding  company  above  the  limit 
in  the  amended  Guidelines.  Moreover,  to 
the  extent  that  a  bank  holding  company 
issued  perpetual  preferred  stock  after 
the  grandfathering  date,  but  had  taken 
meaningful  steps  to  issue  those 
securities  before  such  date,  including 
filing  with  an  appropriate  government 
agency  or  signing  binding  contracts,  the 
Board  will  give  consideration  to 
conferring  grandfather  status  upon  those 
securities. 

Several  commenters  urged  the  Board 
to  move  the  grandfather  date  forward, 
either  to  the  date  of  publication  of  the 
final  rule  or  beyond.  To  do  otherwise, 
they  argued,  would  be  unfair  and  would 
disrupt  the  capital  planning  process.  The 
Board  believes  that  the  increase  in  the 
combined  limits  from  25  percent  to  33 
percent  of  primary  capital  on  a  gross 
basis  together  with  the  clear  notice  of 
the  grandfather  date  in  tlie  proposal 
provides  enough  leeway  to  avoid  any 
difficulties  in  the  capital  planning 
process.  Moreover,  to  avoid  disruption, 
the  Board  will  consider  grandfathering 
any  issue  in  which  meaningful  steps  to 
issue  such  securities  had  occurred 
before  the  cutoff  date. 

It  should  be  noted  that  grandfathering 
merely  means  that,  to  the  extent  that 


previously  issued  perpetual  preferred 
stock,  when  considered  together  with 
properly  issued  mandatory  convertible 
securities,  exceeds  the  newly  imposed 
limit  on  non-common-equity 
instruments,  such  preferred  stock  will 
continue  to  be  treated  as  primary 
capital.  Such  preferred  stock  is  not 
excluded,  however,  in  computing  the 
limits. 

The  Board  believes  that  the  revisions 
to  the  Capital  Guidelines  relating  to 
limits  on  non-common-equity  forms  of 
capital  in  general,  aad  preferred  stock  in 
particular,  should  be  equally  applicable 
to  bank  holding  companies  and  banks. 
Nevertheless,  the  Board  has  not  applied 
these  changes  to  state  member  banks 
absent  a  parallel  action  by  the 
Comptroller  of  the  Currency  and  Federal 
Deposit  Insurance  Corporation  with 
respect  to  other  federally  regulated 
banks.  The  Board  will  monitor  the 
effects  of  these  revisions  on  bank 
holding  companies  and.  based  on  that 
experience,  it  will  continue  to  discuss 
with  the  other  federal  banking  agencies 
application  of  these  revisions  to  banks 
on  a  uniform  basis. 

It  should  also  be  noted  that  the  Board 
will  carefully  scrutinize  the  use  of 
preferred  stock  by  state  member  banks 
on  a  case-by-case  basis.  The  Board  also 
notes  that  the  20  percent  limit  on  the 
treatment  of  mandatory  convertible 
securities  (on  a  net  basis  exclusive  of 
such  securities)  by  state  member  banks 
remains  in  the  Guidelines. 

Regulatory  Flexibility  Analysis  Act. 
The  Board  certifies  that  the  adoption  of 
these  proposals  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
amendment  to  the  Capital  Adequacy 
Guidelines  will  provide  more  flexibility 
in  meeting  the  previously  required 
minimum  capital  standards  through  the 
use  of  an  additional  capital  instrument. 
The  Board  has  grandfathered,  for  capital 
purposes,  that  perpetual  preferred  stock 
issued  or  in  the  process  of  being  issued 
prior  to  the  announcement  of  this 
proposal,  and  thus  it  has  precluded  any 
adverse  impact  on  the  capital  position  of 
small  bank  holding  companies  as  a 
result  of  the  limits  imposed  on  the 
amount  of  perpetual  preferred  stock  that 
may  be  considered  primary  capital.  In 
addition,  the  Board  has  raised  the  limit 
on  preferred  stock  over  that  proposed  in 
November  1985,  and  it  has  declined  to 
apply  the  limit  throi^h  its  Capital 
Guidelines  to  state  member  banks. 

This  amendment  does  not  duplicate, 
overlap  or  conflict  with  any  existing 
federal  laws  and  regulations  governing 
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state  member  banks  and  bank  holding 
companies. 

List  of  Subjects  in  12  CFR  Part  225 

Banks,  banking.  Federal  Reserve 
System,  Holding  companies,  Capital 
adequacy.  State  member  banks. 

PART  22S~BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  for  Part  225  continues 
to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818. 
lB43(c)(8),  1844(b).  3106.  3108.  3907.  3909. 

2.  The  portion  of  Appendix  A  entitled 
"Definition  of  Capital  to  be  used  in 
Determining  Capital  Adequacy  of  Bank 
Holding  Companies  and  State  Member 
Banks"  is  amended  by  adding 
"perpetual  debt"  to  the  list  of  primary 
capital  components,  by  removing 
footnote  3,  and  by  adding  a  new 
subsection  entitled  "Limits  on  Non- 
common-Equity  Forms  of  Primary 
Capital"  to  follow  the  list  of  primary 
capital  components.  The  added  and 
revised  portions  of  Appendix  A  read  as 
follows: 

Appendix  A — Capital  Adequacy  Guidelines 
for  Bonk  Holding  rompaniiw  utA  State 
Member  Banks 


Definition  of  Capital  to  be  Used  in 
Determining  Capital  Adequacy  of  Bank 
Ho/ding  Companies  and  State  Member  Banks 

Primary  capital  components : 

The  components  of  primary  capital  are: 
— Common  stock. 
— Perpetual  preferred  stock  (preferred  stock 

that  does  not  have  a  stated  maturity  date 

and  that  may  not  be  redeemed  at  the 

option  of  the  holder], 
— Surplus  (excluding  surplus  relating  to 

limited-life  preferred  stock), 
— Undivided  proflts, 

— Contingency  and  other  capital  reserves, 
— Mandatory  convertible  instruments,* 
— Allowance  for  possible  loan  and  lease 

losses  (exclusive  of  allocated  transfer  risk 

reserves), 
— Minority  interest  in  equity  accotmts  of 

consolidated  subsidiaries, 
— Perpetual  debt  instruments  (for  t>ank 

holding  companies  but  not  for  state 

member  banks). 

Limits  on  Certain  Forms  of  Primary  Capital 

Bank  Holding  Companies.  The  maximum 
composite  amount  of  mandatory  convertible 
securities,  perpetual  debt  and  perpetual 
preferred  stock  that  may  be  counted  as 
primary  capital  for  bank  holding  companies 
is  limited  to  33.3  percent  of  all  primary 
capital,  including  these  instruments. 
Perpetual  preferred  stock  issued  prior  to 


November  20, 1965  (or  determined  by  the 
Federal  Reserve  to  be  in  the  process  of  heing 
issued  prior  to  that  date),  shall  continue  to  be 
included  as  primary  capital. 

The  maximum  composite  amount  of 
mandatory  convertible  securities  and 
perpetual  debt  that  may  t>e  counted  as 
primary  capital  for  bank  holding  companies 
is  limited  to  20  percent  of  all  primary  capital, 
including  these  instruments.  The  maximum 
amount  of  equity  commitment  notes  (a  form 
of  mandatory  convertible  securities)  that  may 
be  counted  as  primary  capital  for  a  bank 
holding  company  is  Umited  to  10  percent  of 
all  primary  capital,  including  mandatory 
convertible  securities.  Amounts  outstanding 
in  excess  of  these  limitations  may  be  counted 
as  secondary  capital  provided  they  meet  the 
requirements  of  secondary  capital 
instruments. 

State  Member  Banks.  The  composite 
limitations  on  the  amount  of  mandatory 
convertible  securities  and  perpetual  preferred 
stock  (perpetual  debt  is  not  primary  capital 
for  state  member  banks)  that  may  serve  as 
primary  capital  for  bank  holding  companies 
shall  not  be  applied  formally  to  state  memlwr 
banks,  although  the  Board  shall  determine 
appropriate  limits  for  these  forms  of  primary 
capital  on  a  case-by-case  basis. 

The  maximum  amount  of  mandatory 
convertible  securities  that  may  be  counted  as 
primary  capital  for  state  member  banks  is 
limited  to  16%  percent  of  all  primary  capital, 
including  mandatory  convertible  securities. 
Equity  commitment  notes,  one  form  of 
mandatory  convertible  securities,  shall  not  be 
included  as  primary  capital  for  state  member 
banks,  except  that  notes  issued  by  state 
member  banks  prior  to  May  15, 1985.  will 
continue  to  be  included  in  primary  capital. 
Amounts  of  mandatory  convertible  securities 
in  excess  of  these  limitations  may  be  counted 
as  secondary  capital  if  they  meet  the 
requirements  of  secondary  capital 
instruments. 


*  See  tlie  derinitional  section  below  that  lists  the 
criteria  for  mandatory  convertible  instruments  to 
qualify  as  primary  capital. 


3.  That  portion  of  Appendix  A  entitled 
"Criteria  Applicable  to  Both  Types  of 
Mandatory  Convertible  Securities"  is 
amended  by  removing  paragraph  (b)  and 
footnote  4  and  redesignating  paragraphs 
(c)  through  (f)  as  paragraphs  (b)  through 
(e).  Footnotes  5  and  6  are  redesignated 
as  footnotes  3  and  4. 

4.  TTiat  portion  of  Appendix  A  entitled 
"Additional  Criteria  Applicable  to 
Equity  Commitment  Notes"  is  amended 
by  deleting  paragraph  (d]  and  by 
redesignating  footnotes  7  and  8  as 
footnotes  5  and  6. 

5.  Appendix  A  is  amended  by  adding 
the  following  paragraphs  at  the  end  of 
the  Appendix. 

Criteria  for  Determining  the  Primary  Capital 
Status  of  Perpetual  Debt  Instruments  of  Bank 
Holding  Companies 

1.  The  instrument  must  be  unsecured  and.  if 
issued  by  a  bank,  must  tte  subordinated  to 
the  claims  of  depositors. 

2.  The  instrument  may  not  provide  the 
noteholder  with  the  right  to  demand 
repayment  of  principal  except  in  the  event  of 


bankruptcy,  insolvency,  or  reorganisation. 
The  instrument  must  provide  that 
nonpayment  of  interest  shall  not  trigger 
repayment  of  the  principal  of  the  perpetual 
debt  note  or  any  other  obligation  of  the 
issuer,  nor  shall  it  constitute  prima  facie 
evidence  of  insolvency  or  bankruptcy. 

3.  The  issuer  shall  not  voluntarily  redeem 
the  debt  issue  without  prior  approval  of  the 
Federal  Reserve,  except  when  the  debt  is 
converted  to,  exchanged  for.  or 
simultaneously  replaced  in  like  amount  by  an 
issue  of  common  or  perpetual  preferred  stock 
of  the  issuer  or  the  issuer's  parent  company. 

4.  If  issued  by  a  bank  holding  company,  a 
bank  subsidiary,  or  a  subsidiary  with 
substantial  operations,  the  instrument  must 
contain  a  provision  that  allows  the  issuer  to 
defer  interest  payments  on  the  perpetual  debt 
in  the  event  of.  and  at  the  same  time  as  the 
elimination  of  dividends  on  all  outstanding 
common  or  preferred  stock  of  the  issuer  (or  in 
the  case  of  a  guarantee  by  a  parent  company 
at  the  same  time  as  the  eliminatioo  of  the 
dividends  of  the  parent  company's  common 
and  preferred  stock).  In  the  case  of  a 
nonoperating  subsidiary  (a  funding 
subsidiary  or  one  formed  to  issue  securities), 
the  deferral  of  interest  payments  must  be 
triggered  by  elimination  of  dividends  by  the 
parent  company. 

5.  If  issued  by  a  bank  holding  company  or  a 
subsidiary  with  substantial  operations,  the 
instrument  must  convert  automatically  to 
common  or  perpetual  preferred  stock  of  the 
issuer  when  the  issuer's  retained  eammgs 
and  surplus  accounts  become  negative.  If  an 
operating  subsidiary's  perpetual  debt  is 
guaranteed  by  its  parent,  the  debt  may 
convert  to  the  shares  of  the  issuer  or 
guarantor  and  such  conversion  may  be 
triggered  when  the  issuer's  or  parent's 
retained  earnings  and  surplus  accounts 
become  negative.  If  issued  by  a  nonoperating 
subsidiary  of  a  bank  holding  company  or 
bank,  the  instrument  must  convert 
automatically  to  common  or  preferred  stock 
of  the  issuer's  parent  when  the  retained 
earnings  and  surplus  accounts  of  the  issuer's 
parent  l>ecome  negative. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  3. 1966. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  86-25114  Filed  11-10-86:  8:45  am] 
BIUJNG  CODE  S210-0I-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  86-NM-156-AD;  Amdt  3»- 

5466] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $161,000  for  the  initial 
inspection  cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  747  airplanes  are  operated  by 
small  entities.  A  final  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 
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SUMMARY:  This  amendment  amends  an 
existing  airworthiness  directive  (AD] 
which  requires  inspection  of  trailing 
edge  flap  tracks  for  cracking  on  certain 
Boeing  Model  747  airplanes.  This 
amendment  incorporates  a  decrease  in 
the  inspection  intervals  from  1,000 
landings  to  300  landings  for  the  fourth 
fastener  from  the  forward  end  of  the  flap 
track.  This  action  is  prompted  by  eight 
recent  reports  of  cracking  adjacent  to 
the  fourth  fastener  hole  prior  to  the 
current  1,000  landing  inspection  interval. 
This  recent  service  experience  has 
shown  that  the  present  1.000  landing 
inspection  interval  is  inadequate. 
Cracking  could  lead  to  failure  of  the  flap 
track  and  separation  of  the  flap,  which 
could  result  in  partial  loss  of 
controllability  of  the  airplane. 
date:  Effective  December  18, 1986. 
AOORESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seatde.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Owen  E.  Schrader,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1923. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  amend 
Airworthiness  Directive  AD  84-19-02  to 
require  inspection  for  cracking  of  the 
fourth  fastener  hole  from  the  forward 
end  of  the  trailing  edge  flap  track  at 
intervals  of  300  landings,  and 
subsequent  repair,  if  necessary,  was 
published  in  the  Federal  Register  on 
August  4, 1986  (51  FR  27874).  The 
comment  period  for  the  proposal  closed 
on  September  25, 1986. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

On  behalf  of  its  members,  the  Air 
Transport  Association  (ATA)  of 
America  stated  that  it  had  no  objection 
to  the  proposed  rule  change. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
amendment  of  the  rule  as  proposed. 

It  is  estimated  that  101  airplanes  of 
U.S.  Registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  40 


PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  amending  AD  84-19-02, 
Amendment  39-4617  (49  FR  36819; 
September  20, 1964),  as  amended  by 
Amendment  39-3314  (51  FR  18308;  May 
19, 1986),  by  revising  paragraph  A.  to 
read  as  follows: 

"A.  Within  300  landings  after  the  effective 
date  of  this  Amendnient,  unless 
accomplished  within  the  last  300  landings, 
and  at  intervals  thereafter  not  to  exceed  300 
landings,  visually  inspect  the  flap  track  lower 
flanges  and  vertical  webs  at  the  front  end  for 
cracks  adjacent  to  bolts  number  1  through  4 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57 A2229.  Revision  2.  dated  June 
6,  1986,  or  later  FAA-approved  revisions. 
Cracked  parts  must  be  replaced  prior  to 
further  flight. 

Note. — These  bolts  pass  through  both  the 
flap  track  and  the  front  end  of  the  fail-safe 
bar.  Inspection  of  the  flap  track  may  be 
performed  by  borescope  through  access  holes 
in  the  flap  track  fairing  adjacent  to  the  front 
of  the  track.  The  proper  location  and 
diameter  for  the  access  holes  is  provided  in 
the  service  bulletin." 

All  persons  affected  by  this  rule  who 
have  not  already  received  the  service 


bulletin  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle.  Washington  98124- 
2207.  This  document  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
December  18, 1986.    ■ 

Issued  in  Seattle,  Washington,  on 
November  4, 1986. 
Wayne  |.  Barlow, 

Director.  Northwest  Mountain  Region. 
|FR  Doc.  86-25419  Filed  11-10-66;  8:45  am] 

BILUNG  CODE  491I>-13-M 


14  CFR  Part  71 


[Airspace  Docket  No.  86-ANM-29] 

Alteration  of  Redmond,  OR,  Transition 
Area  j 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  is  necessary  to 
alter  the  Redmond,  Oregon,  Transition 
Area  prompted  by  a  recent  change  to 
the  description  of  a  Federal  airway  in 
the  vicinity  of  Portland,  Oregon. 
EFFECTIVE  DATE:  0901,  UTC.  December 
18, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Brown,  ANM-534,  Federal 
Aviation  Administration,  Docket  No.  86- 
ANM-29, 17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168, 
Telephone:  (206)  431-2534 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  Part  71.181  of  the 
Federal  Aviation  Regulations  amends 
the  Redmond,  Oregon,  Transition  Area 
by  changing  that  airspace  described  as 
bounded  by  "east  on  V-121N"  to  "east 
on  V-269."  This  change  is  necessary  as 
a  result  of  Airspace  Docket  No.  86- 
ANM-15  which  renumbered  V-121N  to 
V-269.  In  addition,  an  editorial  change  is 
necessary  to  change  the  Juniper, 
Washington,  MOA  to  the  Juniper, 
Oregon,  MOA.  I  find  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary  because  this  action  is  a 
minor  amendment  in  which  the  public 
would  not  be  particularly  interested. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 
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The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  The  Amendment 
Part  71— (Amended] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10654: 49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

S71.1S1    [AmwKtod] 

2.  Section  71.181  is  amended  as 
follows: 

Redmond.  Oregon — |Anwnded| 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  2  miles  north 
and  13.5  miles  south  of  the  Redmond 
VORTAC  059'  radial  to  33  miles  cast  of  the 
VORTAC;  within  2  miles  each  side  of  a  230* 
bearing  from  the  center  of  the  S-miie  radius 
circle  centered  on  Roberts  Field  Airport 
extending  from  the  radius  of  the  5-mile  circle 
to  10  miles  southwest  of  the  airport;  within  2 
miles  each  side  of  Redmond  VORTAC  162* 
radial  extending  from  the  VORTAC  to  5  miles 
south  of  the  VORTAC;  within  2  miles  each 
side  of  the  Redmond  VCUITAC  281*  radial 
extending  from  the  VORTAC  to  5  miles  west 
of  the  VORTAC:  and  within  4  miles  each  side 
of  the  Redmond  VORTAC  014*  radial, 
extending  from  15  miles  north  of  the 
VORTAC  to  35  miles  north;  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  a  37-mile  radius  of  the 
VORTAC  between  the  006*  and  048*  radials; 
within  a  31-mile  radius  of  the  VORTAC 
between  the  48*  radial  and  a  line  6  miles  west 
of  and  parallel  to  the  189*  radial;  that 
airspace  extending  upward  from  1.700  feet 
above  the  surface  within  a  line  beginning  at 
Redmond.  Oregon,  VORTAC,  extending  north 
on  V-25  to  The  Dalles,  Oregon,  VORTAC, 
east  on  V-112  to  Pendleton,  Oregon, 


VORTAC,  southeast  on  V-4  lo  Baker. 
Oregon,  VORTAC,  southwest  on  V-357  to 
Lakeview,  Oregon.  VORTAC,  west  on  V-122 
to  Klamath  Falls,  Oregon,  VORTAC, 
northwest  on  V-452  lo  Eugene.  Oregon. 
VORTAC.  east  on  V-289  to  Redmond, 
Oregon,  VORTAC.  excluding  that  airspace 
within  Federal  airways,  the  juniper.  Oregon. 
MOA;  the  Lakeview  Additional  Control  Area; 
the  Baker,  Oregon;  Klamath  Falls.  Oregon; 
Pendleton,  Oregon;  The  Dalles.  Oregon;  and 
Bums,  Oregon,  Transition  Areas. 

Issued  in  Seattle,  Washington,  on 
November  4. 1988. 
William  E.  O'NmU, 
Acting  Manager.  Air  Traffic  Division 
Northwest  Mountain  Region. 
|FR  Doc.  86-25417  Filed  11-10-86:  8:45  am] 

MUJNO  COM  4t10-1S-a 


14  CFR  Part  97 

(Docket  Na  2511S:  Amdt  No.  1333] 

Standard  Instrument  Approacti 
Procedures;  Mleceianeous 
Amendments 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARV:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  tragic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Inooiporation  by  referanoa — approved  by 
the  Director  of  the  Federal  Register  on 
December  31, 1980,  and  reapproved  as  of 
January  1, 1962. 


:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination- — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 


For  Purchase — 
Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 


RM  nmncR  inwwiation  contact: 
Donald  K.  Punai.  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  426-8277. 


SUPPLEMCNTAIIY  MFORMATKNI:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.&C.  552(aJ.  1  CFR  Part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3. 8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  laige  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
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Airspace  System  or  the  aH>lication  of 
new  or  reviaed  ciiteria.  Some  SIAP 
amendments  may  have  beta  previously 
issued  by  tiie  FAA  in  a  NaUonal  Plight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  elective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Reguiatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  97 

Approaches.  Standard  instrument, 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  October  31, 
1966. 

John  S.  Kern, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 
PART97-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 


effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.SC.  1348. 1354(a).  1421,  and 
1510;  49  U.S.C.  loatg)  (revised,  Pub.  L.  97-449. 
January  12, 1983:  and  14  CFR  11.49(b)  (2)). 

By  amending:  %  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV:  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

.  .  .  Effective  December  18,  1986 

Melbourne,  FL— Melbourne  Regional,  VOR 

RWY  9R,  AmdI.  18 
Melbourne,  FL — Melbourne  Regional,  VOR 

RWY  27L,  Amdt.  11 
Melbourne,  FL — Melbourne  Regional,  LOC 

BC  RWY  27L.  Amdt.  8 
Melbourne,  FL— Melbourne  Regional.  NDB 

RWY  9R,  Amdt.  13 
Melbourne,  FL— Melbourne  Regional,  ILS 

RWY  9R,  Amdt.  6 
Sarasota/Bradentor.  FL — Sarasota- 

Bradenton.  VOR  RWY  14.  Amdt.  IS 
Sarasota/Bradenton.  FL — Sarasota- 

BradeiUon,  VOR  RWY  22,  Amdt.  9 
Sarasota/Bradenton.  FL — Sarasota- 

Bradenton,  VOR  RWY  32,  Amdt.  6 
Sarasota/Bradenton.  FL — Sarasota- 

Bradenton.  NDB  RWY  32.  Amdt.  4 
Sarasota/Bradenton,  FL — Sarasota- 

Bradenton.  ILS  RWY  14,  Amdt.  2 
Sarasota/Bradenton,  FL — Sarasota- 

Bradenton.  ILS  RWY  32,  Amdt.  3 
Rockford,  IL^^reater  Rockford,  VOR  RWY 

12,  Amdt.  2 
Rockford.  IL— Greater  Rockford.  LOC  BC 

RWY  18.  Amdt.  13 
Rockford.  IL— Greater  Rockford.  NDB  RWY 

36,  Amdt.  23 
Rockford,  IL-Greater  Rockford,  ILS  RWY  36. 

Amdt.  26 
Rockford,  IL— Greater  Rockford,  RADAR-1. 

Amdt.  5 
Covington/Cincinnati.  OH.  KY— Greater 

Cincinnati  Intl,  ILS  RWY  36,  Amdt.  32 
Baltimore,  MD— Baltimore  Washington  Intl. 

ILS  RWY  10  Amdt.  12 
Baltimore.  MD— Baltimore  Washington  Intl. 

ILS  RWY  33L  Amdt.  4 
Caro,  MI— Caro  Muni,  VOR/DME-A,  Amdt.  3 
Warroad,  MN— Warroad  Intl-Swede  Carlson 

Field.  NDB  RWY  31,  Amdt.  4 
Akron,  OH— Akrori-Canton  Regional.  VOR 

RWY  23,  Amdt.  6 
Akron,  OH— Akron-Canton  Regional,  ILS 

RWY  1.  Amdt.  33 
Akron,  OH— Akron-Canton  Regional,  ILS 

RWY  19,  Amdt.  3 
Akron.  OH— Akron-Canton  Regional.  ILS 

RWY  23,  Amdt.  6 
Akron,  OH— Akron-Canton  Regional. 

RADAR-1.  Amdt.  17 

.  .  .  Effective  October  28.  1988 

Obyan,  N  Mariana  Islands — Saipan  Intl,  NDB 
RWY  7.  Amdt.  4 


Obyan,  N  Mariana  Islands— Saipan  Intl. 

NDB/DME  RWY  7,  Amdt.  2 
Obyan,  N  Mariana  Islands — Saipan  Intl, 

NDB/DME  RWY  25,  Amdt.  2 
Obyan,  N  Mariana  Islands— Saipan  Intl,  ILS/ 

DME  RWY  7,  AmdI.  3 

.  .  .  Effective  October,23.  1986 

Tuscaloosa.  AL— Tuscaloosa  Muni.  VOR 

RWY  22,  Amdt.  11 
Tuscaloosa,  Al^-Tuscaloosa  Muni,  NDB 

RWY  4.  Amdt.  8 
Tuscaloosa,  AL— Tuscaloosa  Muni.  ILS  RWY 

4,  Amdt.  10 
Big  Lake.  AK— Big  Lake.  VOR  RWY  6,  Amdt. 

5 
Rangeley.  ME— Rangeley  Muni,  NDB-A. 

Amdt.  1 
Corvallis,  OR— Corvallis  Muni,  ILS  RWY  17, 

Amdt.  1 

.  .  .  Effective  October  22.  1986 

North  Myrtle  Beach,  SC— Grand  Strand.  VOR 

RWY  5,  Amdt.  17 
North  Myrtle  Beach,  SC— Grand  Strand, 

VOR/DME  or  TACAN  RWY  5,  Amdt.  3 
North  Myrtle  Beach.  SC— Grand  Strand.  VOR 

RWY  23,  Amdt.  16 
North  Myrtle  Beach,  SC— Grand  Strand, 

VOR/DME  or  TACAN  RWY  23.  Amdt.  2 
North  Myrtle  Beach,  SG— Grand  Strand.  NDB 

RWY  23,  Amdt.  8 
North  Myrtle  Beach,  SG— Grand  Strand,  ILS 

RWY  23,  Amdt.  7 

[FR  Doc.  86-25420  Filed  11-10-66;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


18  CFR  Part  270 


[Docket  No.  RIM6-3-000] 

Celling  Prices,  Old  Gas  Price  Structure; 
Supension  of  Effectiveness  of  Good 
Faith  Negotiation  Procedures  Under 
Order  No.  451 

Issued:  October  31. 1986. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Partial  Suspension  of  Final 
Rule. 


summary:  On  June  6, 1986.  the 
Commission  issued  Order  No.  451 
establishing  an  alternative  maximum 
lawful  ceiling  price  for  old  gas.  Order 
No.  451  also  estabIishe4>^80od  faith 
negotiation  rule"  with  which  first  sellers 
must  comply  before  collecting  a  higher 
price  under  any  contract  in  effect  on  July 
18. 1986.  absent  voluntary  renegotiation 
of  the  contract  to  peraiit  collection  of  a 
higher  price.  Order  No.  451  became 
effective  July  18. 1986.  However,  no 
producer  was  permitted  to  make  a 


Federal  Register  /  Vol.  51.  No.  218  /  Wednesday.  November  12.  1986  /  Rules  and  Regulations   40973 


momination  request  under  the  good  faith 
negotiation  rule  until  November  1, 1986. 

In  order  to  assure  that  no  party  is 
required  to  renegotiate  a  contract  under 
the  good  faith  negotiation  rule  before  the 
Commission  has  resolved  the  issues 
raised  on  rehearing,  the  Commission  is 
suspending  until  December  18, 1986,  the 
effectiveness  of  the  provision  under 
which  a  producer  is  permitted  to  make  a 
nomination  request  until  December  18, 
1986. 

DATES:  This  order  was  effective  October 
31, 1986;  §  270.201(b)(l)(i)  is  suspended 
as  of  October  31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Howe,  Jr.,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426  (202)  357- 
8303. 

Before  Commissioners:  Martha  O.  Hesse. 
Chairman;  Anthony  G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  CM.  Naeve: 
Order  postponing  effectiveness  of  good  faith 
negotiation  procedures  under  Order  No.  451. 

On  June  6, 1986,  the  Commission 
issued  Order  No.  451 '  establishing  an 
alternative  maximum  lawful  ceiling 
price  for  old  gas.  Order  No.  451  also 
established  a  "good  faith  negotiation 
rule"  with  which  first  sellers  must 
comply  before  collecting  a  higher  price 
under  any  contract  in  effect  on  July  18, 
1986.  absent  voluntary  renegotiation  of 
the  contract  to  permit  collection  of  a 
higher  price.'  Order  No.  451  became 
effective  July  18, 1986.  However,  no 
producer  was  permitted  to  make  a 
nomination  request  under  the  good  faith 
negotiation  rule  until  November  1, 1986.' 

On  July  3  and  7. 1986,  the  Commission 
received  sixty  timely  requests  for 
rehearing  of  Order  No.  451.  Among  other 
matters,  rehearing  applicants  challenge 
the  legality  of  various  aspects  of  the 
good  faith  negotiation  rule  and  request 
numerous  clarifications  concerning  its 
operation.  The  Commission  cannot  give 
full  and  reasoned  consideration  to  all 
the  issues  raised  on  rehearing  by 
November  1, 1986.  In  order  to  assure 
that  no  party  is  required  to  renegotiate  a 
contract  under  the  good  faith  negotiation 
rule  before  the  Commission  has  resolved 
the  issues  raised  on  rehearing,  the 
Commission  is  postponing  the  date  on 
which  a  producer  is  permitted  to  make  a 
nomination  request  until  December  18, 
1986.  All  other  aspects  of  Order  No.  451 
remain  in  effect.  Our  action  today  does 
not  constitute,  and  is  not  intended  to  be. 


■  51  FR  22.168  dune  IB.  1986). 
«  18  CFR  270.201. 
'18CFR270.201(b)(lKi). 


an  expression  of  the  Commission's 
position  on  any  of  the  issues  raised  in 
the  petitions  on  rehearing. 

The  Commission  orders: 

The  effectiveness  of  the  date  on  which 
a  producer  is  permitted  to  make  a 
nomination  request  under  the  good  faith 
negotiation  rule  in  Order  No.  451  (18 
CFR  270.201)  is  hereby  postponed  until 
December  18, 1986. 

By  the  Commission.  Commissioner 
Trabundt  concurred  with  a  separate 
statement  attached. 
Kenneth  F.  Plunib. 

Secretary. 

Therefore,  in  18  CFR  Part  270, 
S  270.201(bMl)(i)  is  suspended  until 
December  18, 1986. 

Ceiling  Prices;  Old  Gas  Pricing  Stniclura 

Doclcet  No.  RM86-3-000 
(Issued  October  31. 1986) 

Concurring  Opinion  of  Commissioner 
Charles  A.  Trabandt 

I  would  note  that  the  sole  legal  effect  of 
this  order  is  simply  to  delay  the  earliest  date 
upon  which  a  producer  may  initiate  the  good 
faith  negotiation  (GFN)  procedures  in  Order 
No.  451  from  November  1, 1986,  until 
December  la  1986.  The  concept  of  GFN 
procedures  was  proposed  originally  by 
Secretary  of  Energy  Herrington  in  his 
November  18, 1985,  Notice  of  Proposed 
Rulemaking  to  eliminate  vintage  pricing  of 
old  gas.  The  concept  was  subsequently 
adopted  by  the  Commission  with  ceriain 
modifications  in  Order  No.  451.  providing  for 
initiation  of  the  procedures  at  any  time  after 
October  31, 1986. 1  am  persuaded  that  a  brief 
delay  is  a  responsible  action  if  rehearing  will 
not  be  complete  by  November  1. 

The  order  on  rehearing  must  address,  inter 
alia,  numerous  requests  for  modification  and 
clarification  of  the  GFN  procedures,  including 
the  technical  procedural  steps,  and  aspects  of 
the  rights  and  obhgations  of  pariies  subject  to 
GFN.  Consequently,  I  agree  that  it  is  prudent 
to  provide  here  for  a  modest  pause  while  we 
complete  action  on  rehearing,  in  order  that  all 
parties  will  have  advance  notice  of  our 
decisions  prior  to  the  actual  initiation  of  any 
GFN. 

I  would  emphasize,  however,  that  my 
support  for  this  order  is  based  on  my  belief 
that  our  action  here  constitutes  nothing  more 
than  a  brief  delay  in  the  initiation  of  GF1M.  I 
am  satisfied  that  the  Commission  recognizes 
and  appreciates  fully  the  need  to  provide  as 
early  as  possible  certainty  and  predictability 
for  all  parties  subject  to  GFN,  in  order  to 
allow  them  to  proceed  in  a  timely  manner 
with  required  planning  of  business  operations 
and  regidatory  activities  under  Order  No.  451. 
Consequently,  1  would  anticipate  that  the 
Commission  will  proceed  promptly  to 
complete  rehearing  of  Order  No.  451. 

Further.  I  also  am  satisfied  that  our  action 
here  is  not  intended  and  should  not  be 
construed  as  any  abandonment  of  or 
departure  from  the  commitment  to  the 
fundamental  objectives  and  principles  of 


Order  No.  451.  Including  the  GFN  concept.  I 
would  not  be  able  to  support  this  order  If  1 
had  any  doubt  about  the  Intent  of  the  order  or 
its  impact  on  thai  commitment.  I  also  would 
not  support  the  order  If  I  believed  there  was 
any  risk  that  the  GFN  procedures,  which  are 
the  heart  of  Order  No.  451.  would  become  a 
virtual  hostage  to  any  lengthy,  extended 
delay  In  completing  rehearing.  Rather,  as 
noted  above,  I  am  confident  the  Commission 
will  complete  rehearing  In  the  near  future. 

Finally,  it  has  been  almost  a  year  since 
Secretary  Herrington  first  proposed  the  GF.\ 
concept  to  eliminate  vintage-based  pricing  of 
old  gas.  I  have  strongly  supported 
Commission  action  on  the  Secretary's 
initiative  since  it  was  first  proposed.  I  believe 
it  Is  appropriate  at  this  time  to  make  a  final 
decision  on  that  proposal.  The  modest  pause 
in  implementing  GFN  resulting  from  this 
order  should  not  and  must  not  impede  our 
progress  in  achieving  that  objective. 

For  the  above  reasons.  I  concur  In  this 
order. 

Charles  A.  Trabandt. 

Commissioner. 

(FR  Doc.  86-25076  Filed  ll-lft-86:  8:45  am] 
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18  CFR  Part  271 
(Docket  No.  RMSO-53] 

National  Gas  Calling  PricM;  Maximum 
Lawful  Prices  and  Inflation 

AQENCV:  Federal  Energy  Regulatory 
Commission,  DOE. 

•  ACTION:  Order  of  the  director,  OPPR. 

SUMMARY:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(k).  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
publishes  the  maximum  lawful  prices 
prescribed  under  Title  I  of  the  Natural 
Gas  Policy  Act  (NGPA)  for  the  months 
of  November,  and  December.  1986  and 
January.  1987.  Section  101(b)(6)  of  the 
NGPA  requires  that  the  Commission 
compute  and  publish  the  maximum 
lawful  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
EFFECTIVE  DATE:  November.  1. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  A.  Beime.  Acting  Director. 
OPPR  (202)  357-«500. 

Issued:  October  24. 1986. 

Section  101(b)(6)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  requires  that 
the  Commission  compute  and  make 
available  maximum  lawful  prices  and 
inflation  adjustments  prescribed  in  Title 
1  of  the  NGPA  before  the  beginning  of 
any  month  for  which  such  figures  apply. 

Pursuant  to  this  requirement  and 
S  375.307(k)  of  the  Commission's 
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regulations,  which  delegates  the 
publication  of  such  prices  and  inflation 
adjustments  to  the  Director  of  the  Ofrice 
of  Pipeline  and  Producer  Regulation,  the 
maximum  lawful  prices  for  the  months 
of  November,  and  December.  1966  and 
January,  1967.  are  issued  by  the 
publication  of  the  price  tables  for  the 
applicable  quarter.  Pricing  tables  are 
found  in  1 271.101(a)  of  the 
Commission's  regulations.  Table  I  of 
S  27l.l01(a}  specifies  the  maximum 
lawful  prices  for  gas  subject  to  NGPA 
sections  102, 103(b](lK2].  105(b)(3). 
106(b)(1)(B).  107(c)(5),  106  and  lOa  Table 


II  of  §  271.,l01(aJ  specifies  the  maximum 
lawful  prices  for  sections  104  and  106(a) 
of  the  NGPA.  Table  III  of  §  271.102(c) 
contains  the  inflation  adjustment 
factors.  The  maxinum  lawful  prices  and 
the  inflation  adjustment  factors  for  the 
periods  prior  to  November,  1986  are 
found  in  the  tables  in  §§  271.101  and 
271.102. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas. 

Raymond  A.  Beime,' 

Acting  Director.  Office  of  Pipeline  and 
Producer  Regulation. 

TABLE  l.-NATURAL  GAS  CEILING  PRICES 

lOthm  than  NGPA  §{  104  and  106(a)) 


PART271— (AMENOBDI 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Airtfaority:  Department  of  Energy 
Organization  Act.  42  U.StC.  7101  et  seq.; 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C 
3301-3432:  Administrative  Procedure  Act,  5 
U.S.C.  553.  j 

§271.101    (AmwidMll  ' 

2.  Section  271.101(a)  is  amended  by 
inserting  the  maximum  lawful  prices  for 
November,  and  December  1986  and 
January.  1987  in  Tables  I  and  II. 


Subpart  of  pwt 
271 


E 

f 

G 

M 

I 


NGPA 


102 

103(bH1) 

103|bK2) 

105<bH3) 

106(bN1MB) 

107(c)(5) 

108 

109 


Maximum  lawful  price  far  MMBtu  for  dekvenes  m- 


Category  of  gai 


N«»  NtfcaU  Gat.  Cartain  OCS  Gas  • 

Naur  Onahore  Production  Wells  * _ 

Hmm  Omnon  Production  Weds  • 

IKiMHIa  Eaatng  Contracts 

ANamatva  Maidmun  Lawful  Prica  lor  Cartain  Inlrasiate  Rollover  (Sas  > 

Gaa  Produced  from  Tigw  Formaaons  " _ 

Sirippar  Gas 

Not  Olhaimsa  covered , 


Nov  1986 


S4  403 
3.141 
3.772 
4.330 
1796 
6.282 
4.716 
2.801 


Dec  1986 


S4.431 
3.151 
3.791 
4.354 
1802 
6.302 
4746 
2.609 


Jan.  1987 


S4.4S9 
3161 
3610 
4  378 
1808 
6322 
4776 
2.617 


pnce^rtMrn.  ntrawaie  roltover  «  «  d«^S«5plr 


roM 
■The  maximum  lawful  pncelor 

fonnakon  gas  appaes  on  or 
•  Ckmmancmg  January 
'Commencing  January 

Pan  272  ol  We  Commsaion's  regulalnns.) 


lor 
ttie 


Table  «.— Natural  Gas  Ceiling  Prices:  NGPA  §§  104  and  106(a) 

(Subpart  0.  Pan  271] 


tactK>)  ' 


Maximum  lawful  pnce  per  MMBtu  lor  dalwenes  madi  n- 


Calagory  ol  natural  gas  and  type  of  sale  or  contract 


Posl-1974  gas:  'Al  producers _ „ 

1973-1974  BwnnumgM; 

Smei  producer 

Large  producer „ 

Interstale  Roltovar  gas.  Al  produears 

Replacainert  contact  gas  or  racoffipla>on  gas: 

Small  producer 

Large  producer ._ 

Flowviggas: 

Small  prodBcar... _ 

Large  prtMkioer « , 

Certain  Perman  Beam  gaa: 

Smai  producer ™..™. „., 

Large  producer ,.„ , 

Canam  Rocky  Mewaan  gaa: 

SmaN  producer — „., 

Large  producer , 

Canan/ 


Nonb  subsrae  contracts  dated  after  10-7-69. 

0#iar  oofNrada 

la  gas:  •  A«  producers _ _ 


'  Pnces  tor  minimum  rate  gas  are  supiasssd  in  terms  of  doMars  c 
■  Thn  pnca  may  also  be  appkceble  to  other  categones  of  gas.  (S 


3.  Section  271.102(c)  is  amended  by 
inserting  the  inflation  adjustment  for  the 
months  of  November,  and,  December 
1986,  and  January,  1987  in  Table  III. 


Hm.  1966 


S2.601 

2199 

1.660 

.967 

1.233 
.946 

.625 
.525 

.735 
.651 

.735 
.625 

594 
.549 
.326 


Dee.  1986 


S2.609 

2^06 

1.6S5 

.970 

1.237 

.951 

ja27 

.797 
J63 

.791 
JUT 


'  Mcf.  rather  Ihan  MMBtu 
I  9271402.  271.602.) 


Table  III.— Inflation  Adjustment 


Jan.  1967 


S2«17 

2.213 

1.890 

.973 

1^1 
.964 

.629 

.529 

.739 
.855 

.739 
.829 

598 
.553 
328 


Month  of  datvary 

Faoof 

1986: 

Novemtjer _ _ _ _ 

December _ 

1987: 

January 

100311 
1.00311 

100311 

•  By  wbMt  ^ioa  m  preeedkig  MiMh  la  lauMplied. 
|FR  Doc  86-25479  Filed  1V-10-66;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  874 

Assignment  of  Federal  Employees' 
Group  Ufa  iBaaranea  ky  fartai^ 
Judges 

Correction 

* 

la  FR  Doc.  86-242S8  be^nniqg  oa  page 
39361  in  the  issue  of  Tuesday.  October 
28. 1988  make  the  fiAowii\g  correction: 

874.at1    ICorrerteai 

On  page  39364.  in  §  874.301.  m  fhe  first 
column,  in  tlie  last  line.  "Odobef^ 
should  read  "Woveaiber". 

BILUNQI 


ENVIRONMENTAL  MOTECTION 
AGENCY 


40  CFR  Part  52 
(A-«-Fm.-ai07-31 

Approaaland 

Implamantaliofi 

Permit 


agenct:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  Fmal  rule. 

SUNMARY:  Tills  notice  proposes  to 
approve  a  revisitm  to  the  Arkansas 
State  Implementation  Plan  (SIP)  wlridr 
(1)  gives  the  Arkansas  Depaftiueut  of 
Pollution  Control  and  Ecolofir 
(ADPC&E)  the  legal  authority  to 
establish  and  collect  fees  for 
environmental  penmts:  and  (2] 
implements  a  fee  system  for  air  permits 
issued  by  the  ADPCAE.  This  action  is  in 
response  to  section  IKXsKZKIQ  of  tlie 
Clean  Air  Act  whidi  requires  Stales  to 
include  a  permit  fee  system  in  their  SIPs. 

The  Governor  of  Arkansas  submitted 
the  SIP  revision  to  ^A  on  Decenber  16, 
1985.  Review  of  the  reviston  indicates 
that  Arkansas  has  met  the  reqiarcaients 
of  section  ltC(a}(2](K)  of  the  Clean  Air 
Act. 

EFFECrtVE  date:  This  action  will  be 
elective  on  January  12, 1987,  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  sufanit  advecse  or 
critical  comments. 

ADDRESSES:  Written  comments  on  tins 
action  should  be  addressed  to  Hiomas 
Diggs  of  the  EPA  Region  •  AirlVegraBis 
Bcaadi.  SIP/NSR  Section  (address 
below).  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  dunng  normal 
business  hours  at  the  following 
locations: 


U.S.  Environmenal  Protec^on  Agency, 
Regixm  6,  Air  Programs  Branch  (6T- 
Mi),  1281  Ehn  Street,  DaHas,  Texas 
752?0 

Public  bifoTRiation  Reference  Unit  U.S. 
Environmental  IVotection  Agency,  401 
M  Street  SW.,  Washnigton,  DC  2M60 

Hw  Office  of  the  Bederal  Register.  1100 
LStnet  NW..  Roooi 0401, 
Washington.  DC 

Arlcsns^0  OcpB'tiiicDt  cm  ftiiiBliflH 
Coatral  and  Eoalqgy.  DivfsaM  of  Air 
Pollutioa  Coolnd,  aooi  Natwml  Drive. 
Litde  Sock.  Arkansas  72200. 


FOR( 

Bill  Deese.  Air  Pnq^aau  firaarh.  EPA 
Regions,  1201  Eka  Straet.  Dallas.  Tc 
75270.  telephone  (214|  787-0832  or  (FTS) 
729-9832.  Reference  Docket  File  Nnnber 
AR-86-2. 


110(aM2)(iq  of  die  aean  Air  Act 
requires  the  States  to  include  a  permit 
fee  system  in  their  SIPs.  The  States  are 
required  to  oeUect  tees  froaa  owasis  or 
operators  of  aM}or  stationary  sowoes 
for  permits  issued  pursuant  to  the  Clean 
Air  Act.  The  fees  should  be  sufficient  to 
cover  the  reaaonaMe  costs  of  reviewing 
and  acting  apoa  any  applicatnn  for  sadi 
a  permit  and  the  cost  of  lisfilriiifimiint 
and  enfsrcing  tbe  terms  and  condWaas 
of  any  such  permit  (excluding  ceoit 
costs  and  etlier  costs  sssocinted  witii 
any  enforcement  action|. 

The  Envinmneatal  Ihotectioa  Agency 
(EPA)  in  1081  developed  a  "Itermit  F^ 
Guideliae"  to  assist  States  with  die 
preparation  of  revisians  to  dieir  SIPs 
which  address  the  permit  fee 
requirement.  Tlie  guiHolin*  includes  a 
review  of  the  Clean  Air  Act 
requirements  for  permit  fees:  legislative 
history  and  relevant  court  cases;  costs 
to  be  considered:  basic  pioyam 
implementation  considerations;  and 
examples  of  fee  systems  in  effect  around 
the  country.  According  to  the  guideline 
document,  the  states  are  given 
considerable  Qexibility  in  selecting  the 
types  of  fees  they  could  use  to  recover 
permit-related  expenses.  The  guideline 
states  on  page  3  that,  "(aft  a  aiinimam, 
fess  should  be  collected,  for  permits 
required  under  the  Act,  from  major 
stationary  sources  as  defined  in  section 
302(j)  of  die  Act  and  as  fiutker  defuMd 
under  section  100(1)  for  preveatioa  of 
significant  deterioration,  and  section 
169A(g)(7)  for  visibility  protection." 

The  Arkansas  74ni  Geiiei'ai  Assemuly 
passed  Act  817  of  1983.  Act  «17  of  1083 
added  sections  82-1916  dira  B3-1S21  to 
the  Arkansas  Statutes  to  give  the 
ADPCAE  die  legal  aatkocity  to 
eastablish  and  collect  fees  for 
environmental  permits.  The  Arkansas 
Commission  on  Pollution  Control  and 


hiCology  aooptea  Aui^JbE  Regulation 
No.  9  (Regulations  for  Development  and 
Implemeatatian  (da  i^onit  Fte  System 
for  Environmental  Permits  Issued  by  the 
Department  of  PoHntion  t^ontrol  and 
Ecol(^)  on  November  18. 1984,  after 
public  notice  and  bearing.  ADPC&E 
Regulation  No.  O  fulfills  a  requirement  of 
Arkansas  Act  817  of  1983  by 
implementing  a  iee  system  for 
enviruHBiental  permits  issued  by  die 
AU^JftC 

The  Governor  of  Arkansas  oa 
December  16, 1985,  submitted  Act  817  of 
1983  and  ADPC&E  Regulation  Na  9  to 
Region  6  EPA  as  a  revision  to  the 
Arkansas  SIP.  On^  these  parts  at 
ADPC&E  Regulation  No.  9  related  to  air 
permits  are  to  be  incladed  in  die  SV. 
Region  8  EPA  has  reviewed  dm  SV 
revision  and  found  it  along  with  the- 
existing  Arkansas  SV.  ta  soUsff  aM  the 
requirements  of  section  110(a}(2)(K)  of 
the  Clean  Air  Act 

Final  Action 

By  this  notice.  EPA  is  approving 
Arkansas  Act  817  of  1983  aad  the 
portions  of  ADPC&E  Regulation  No.  9 
relating  to  air  permits  as  meeting  die 
requirements  of  section  110(an2)(lC)  of 
the  Clean  Air  Act. 

EPA  has  reviewed  this  revision  to  die 
Arkansas  SD*  and  is  appimiiig  it  as 
submitted.  This  action  is  taken  widiont 
prior  proposal  because  tbe  change  is 
non-controversial  and  EPA  anticipates 
no  adverse  oommenta  on  it  Tlie  public 
should  be  advised  that  this  action  will 
be  effective  00  days  fram  die  date  of  this 
Federri  Roaster  notice.  However,  if 
notice  is  received  within  30  days  of 
publication  diat  someone  wislws  to 
submit  adverse  or  critical  comments, 
this  action  will  be  vrididrawn  and  a 
subsequent  notice  will  be  published 
before  the  effective  date.  The 
subsequent  notice  will  withdraw  the 
final  action  and  will  begin  a  new 
rulemalcing  by  amtounong  a  proposal  of 
the  action  atd  establiahing  a  coaunent 
period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  auist  be  fiied  ia  tbe  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  12, 1967. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(bK2|.) 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  ^P  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  numhpr  of  small  entities. 
(See  46  PR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


40^   Federal  Register  /  Vol.  51.  No.  218  /  Wednesday.  November  12.  1986  /  Rules  and  RegulaUons 


requiiements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Arkansas  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  October  17, 1988. 
Lm  M.  Thomas. 
A  dministrator 

PART  52— {AMENDED] 

Part  52  of  Chapter  1,  Title  40 

40  CFR  Part  52  is  amended  as  follows: 
Subpart  E— Arkansas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.170  is  amended  by 
adding  paragraph  (c](24}  as  follows: 

§52.170    IdOTtmcatkNi  Of  ptan. 

***** 

(c)  *  — 

(24)  A  revision  to  the  Arkansas  Plan 
of  Implementation  for  Air  Pollution 
Control  was  submitted  by  the  Governor 
on  December  16, 1985. 

(i)  Incorporation  by  reference.  (A)  Act 
817  of  1983  (permit  fees)  adopted  March 
25, 1983.  Act  817  of  1983  added  sections 
82-1916  thru  82-1921  to  the  Arkansas 
Statutes.  (B)  Arkansas  Department  of 
Pollution  Control  and  Ecology 
Regulation  No.  9  (Regulations  for 
Development  and  Implementation  of  a 
Permit  Fee  System  for  Environmental 
Permits)  adopted  by  the  Arkansas 
Commission  on  Pollution  Control  and 
Ecology  on  November  16, 1984.  Only 
those  portions  of  Regulation  No.  9 
related  to  air  permits  are  incorporated. 

[FR  Doc.  86-25340  Filed  11-10-86;  8:45  am) 
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action:  Final  rule. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-13;  RM-5063;  RM-4962] 

Radio  Broadcasting  Services; 
Ringgold,  GA 

agency:  Federal  Communications 
Commission. 


UM 


summary:  This  document  allots  Channel 
270A  to  Ringgold,  Georgia,  as  a  first  FM 
service,  at  the  request  of  Bedros  D. 
Daghlian.  Additionally,  a  conflicting 
petition  to  allot  Channel  270A  to 
Dawnville,  Georgia,  as  a  first  FM  service 
at  the  request  of  Maria  Teresa  Spina, 
has  been  denied.  Both  petitioners  and 
Marshall  M.  Brady,  Jr.  filed  comments  in 
the  proceeding  Under  our  priorities  for 
evaluating  conflicting  proposals, 
Ringgold  should  be  favored  as  the  more 
populous  community.  The  transmitter 
site  for  Channel  270A  at  Ringgold  is 
restricted  to  at  least  7.8  kilometers  (4.9 
miles)  east  of  the  city.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  December  8, 1986;  The 
window  period  for  filing  applications 
will  open  on  December  9, 1986.  and 
close  on  January  7, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-13, 
adopted  October  15, 1986,  and  released 
October  31. 1986.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC-  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transportation  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  In  S  73.202(b),  the  table  of 
allotments,  the  entry  for  Ringgold. 
Georgia  is  amended  to  add  Channel 
270A.  I 

Federal  Communications  Commission. 

ChaHes  Schott, 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  86-25442  Filed  11-10-86;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  86-77;  RM-4935] 

Radio  Broadcastiag  Services;  Mattoon, 
IL 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
267A  to  Mattoon,  Illinois,  as  a  second 
FM  service,  at  the  request  of  Randall  J. 
and  Cathaleen  R.  Miller. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  8, 1986;  the 
window  period  for  filing  applications 
will  open  on  December  9, 1986,  and 
close  on  January  7. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-77, 
adopted  October  6. 1986.  and  released 
October  31, 1986.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  In  §  73.202(b),  the  table  of 
allotments,  in  the  entry  for  Mattoon, 
Illinois,  Channel  267A  is  added. 

Federal  Communications  Commission. 

Charles  Schott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  86-25443  Filed  11-10-86;  8:45  am] 

BILLING  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-SO,  RM-5140] 

Radio  Broadcasting  Services;  McCook, 
NE 

AGENCY:  Federal  Communications 
Commission. 


Fedaral  Regi^ar  /  Vol.  SI,  Na  21B  /  Wednewiay,  Nowmber  12.  1986  /  Rales  and  lU^atJens 


action:  Final  rale. 


SUMMABK  TIus  document  allocateB 
Channels  230C2  and  2S3CZ  to  McCook. 
Nefaraika,  as  Ae  comnninity's  tfaird  and 
fourth  local  FM  Mrvioai.  at  the  request 
of  Oonna  Goad  and  )eny  KanlE. 
Channel  23002  does  not  zeqam  the 
imposition  of  any  site  restriction. 
Channel  253C2  requires  a  site  restriction 
<rf  «i}  iuioneters  (5i)  aailei}  aardi  to 
avoid  a  short-spacing  to  tjtie  prapoted 
allocation  of  Channel  250  to  Colby, 
Kansas.  With  tins  action,  this 
proceeding  is  tetminaied. 

EFFECTIVE  date:  Oeoendxr  8.  t9ML  Hk 

period  for  filing  appfications  wiH  open 
on  December  9, 1988,  and  doae  on 
January  7. 19S7. 


FOR  FURTNEII  amRMATKM  COMTACi: 
Leslie  K.  Shapiro.  Mass  Met&a  Bureau, 
(202)  634-653a 

SUPPtEMEHTAMy  INFORMATION:  This  is  a 
summary  oT  the  CoBunis«on's  E^ort 
and  Order.  MM  Docket  No.  86-5a 
adopted  October  7, 11186.  and  released 
October  31. 1986.  The  full  text  (rf  Ha* 
Commission  deaston  is  ava^ble  for 
inspection  and  copying  during  normal 
business  hoars  in  the  FCC  Docketa 
Branch  (Room  230).  19M  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  he  purchased 
from  tke  ComnHSsioo's  copy  cantractor. 
International  Tnanscriptioo  Service, 
(202]  857-3800. 2100  M  Street  ^A¥.,  Soite 
140.  WasbiagtoB.  DC  20837. 

List  of  Subjects  in  47  CFS  Fart  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  cibdioa  for  Part  73 
continues  to  lead  as  follows: 

Auikaritir- 47  (ISC  1S4.  aoa. 
§73.202{b)   (AoMndMi] 

1.  In  5  73.202(5}.  the  table  of 
allotments  is  nmrndnd  by  nvising  the 
entry  for  MoCook.  Nebruka.  by  aii/4mg 
Channels  230C2  and  2S3CZ. 
CkariMS«3haM. 

Chief.  Policy  andRaJts  Dhnsiaa.  Mass  Media 
Bumaa. 

[FR  Doc.  86^25444  Fiied  ll-l&-aB;  S:«5  am] 
BiLutM)  coec  tTn-et-w 

47CFRPHft73 

[KM  Doekat  fto.  K-3M,  RM-4M0] 

Radio  Sroadcasyog  SandcBs;  AlMN, 
SC 

AOENCV:  Federal  Connminicatjons 

Comnusston. 

ACTION:  Fma!  nile. 


I  Media  Bureau. 


:  IMS  dooament  snbstHates 
Channel  2SSCZ  far  ffcatmH  2i7A  at 

Aiken.  South  Cardina.  and  modifies  the 
license  of  Station  WNEZ{Flb^  Aiken,  to 
specify  the  hi^er  powered  channel,  at 
the  request  of  Aiken  KadiaiB&Tlbe 
substitution  of  cfaanads  ooidd  pfovide 
expanded  radio  service  to  the  Aiken 
area.  Channel  258C2  at  Aiken  requires  a 
site  restriction  of  22.8  kilometers  (14.2 
miles]  northwest  With  this  actioa  this 
proceeduig  is  terminated. 
EFFECTIVE  DATE:  December  8. 1988i. 
FOR  FURTHER! 
Leslie  K. ; 
(202]  63<-6S3a 

SUPPLEMENTARY  IKVOMIATION:  TUs  IS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  Na  8S-2S4, 
adopted  October  9. 1986.  and  released 
October  31, 19B6.  The  foil  text  of  this 
Commission  decision  is  available  for 
inspection  and  copyuqg<foriag  nonnal 
business  hours  in  the  FCC  Dockets 
Bnaach  (Room  230}.  1919  M  Stmet  NW., 
Washington.  DC.  The  complete  text  of 
this  dpTJsian  nay  aba  be  parchased 
from  the  finwMtssioB'a  ca|i|r  conlnctors. 
International  T^aaacriptiaa  Service. 
(202)  SST-aaoa  2M0  M  street  NW,  Suite 
140.  Washington.  DC: 

List  of 

Radio 

PART  73-{AIIEiDED] 

1.  The  arfiority  citation  for  Part  73 
continues  to  read  as  finlkmrn: 
Authad^:  47  ILS.C.  154.  3031 


iB47Cnihrt7a 


973J02   IJtoMndadI 
2.  In  S  73  J»2(b).  the  taUe  of 

nllfttitiontff  im  »mmnAmA    in  theestiyfor 

Aiken.  Soofli  Candina.  by  it^W-Kr^ 
Channd  2S7A  and  addiiy  nh»n«i.l 
258C2. 


ion. 


Federal  riiBMimii  iiliisn  I 

Charles  SchsK. 

Chief,  Policy  and  KidBS  Division.  Maas  Media 
Bimam. 

[FR  Doc.  8S-2544S  Filed  11-10-60:  •:46  an] 

BiLuira  CODE  va-at-M 

47CFRPart73 

[MM  Oockat  Ma  aS-ISOi  RM^5232. 5474] 

Radio  Broadcasflag  Sendcea;  Loudon 
and  OSw  SpiingBkTN 

agency:  Federd  Coomoaicatioas 

Commission. 

ACTION:  Final  rule. 


Tennessee,  at  the  request  of  London 
Broadcasters.  Inc..  and  Oliver  Springs 
BroJMhnsting  Cooqiany.  resjpectiveiy.  A 
second  FM  service  could  be  provided  to 
Loudon  and  a  ikst  FM  service  at  Ofiver 
Springs.  A  site  restnction  of  35 
kilometers  (2.1  nules)  northeast  of 
Loudon  is  required.  A  site  restriction  of 
9.9  kilometers  {fi.2  miles)  northwest  of 
Oliver  Springs  is  required.  With  this 
action,  tins  proceeding  is  terminated. 
EPPECnVE  IMTE:  Decembo'  8. 1986;  The 
window  period  for  filing  applications 
will  open  on  December  9. 1986.  and 
close  on  January  7. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-eS3a 


SUMMAKV:  Ihis  docoraent  allots  Channel 
2S6A  to  Loudon,  Tennessee,  and 
Channel  2S4A  to  Oliver  Springs. 


KTlOWTfaisisa 

summary  of  the  Coaanussion's  Report 
and  Order.  hBA  Docket  Na  86-15a 
adopted  October  15.  isea  and  released 
Octobo-  31.  19B6l  The  fofl  text  of  this 
Commission  A»ra«4fi  a  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  IX:.  The  complete  text  of 
this  decision  may  also  be  piachased 
from  the  Commission's  copy  oontractora. 
International  Transcription  Service, 
(202)  857-3800,  ZVJO  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aadmity:  47  U.S.C.  154. 3S3. 
§73.202(5)    (Anandadj 

2.  Section  73.202(b).  the  taUe  of 
allotments,  in  the  entries  for  Loudon. 
Tennessee,  Channel  2SeA  is  added  and 
Oliver  Sprii^gs.  Tennessee.  Channel 
254A  is  added. 

Chories  Sdiott. 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  86-2S446  Filed  U-10-8B:  8:45  aia] 

BILIJNO  OOOE  tZII-VI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

48  CFR  Part  5350 

Department  of  Ae  Air  Foree  Federal 
Acquisition  Regulation  Stviilamont 
(AFFARSk  Extraonflnanr  Contractual 
Actiona 

AiQENCr:  Department  of  the  Air  Force. 

Department  of  Defense. 
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action:  Final  rule. 


summary:  far  Subpart  50.4  is  being 
supplemented  by  the  Air  Force  to 
prescribe  specific  requirements  for 
requesting  indemnification  and  to  iterate 
the  criteria  used  for  evaluating  these 
requests. 

EFFECTIVE  DATE:  August  21, 1886. 

FOR  FURTHER  INFORMATION  CONTACT 

Major  Tom  Holubik.  HQ  USAF/RDCS, 
Pentagon,  Washington.  DC  20330-5040, 
(202)  697-&400. 

SUPFLEMENTARV  INFORMATION: 

A.  Background 

AFFARS  Subpart  5350.4  implements 
Air  Force  policy  on  Pub.  L  85-804.  E.O. 
10769  as  amended,  and  FAR  Subpart 
50.4,  by  listing  the  specific  criteria  for 
making,  evaluating  and  approving 
requests  for  indemnification. 

B.  Public  Comments 

On  December  4, 1985,  a  notice  of  the 
proposed  rule  was  published  in  the 
Federal  Register  (50  FR  49708] 
requesting  Government  agencies, 
private  firms,  associations  and  the 
general  public  to  submit  comments  to  be 
considered  in  the  formulation  of  the 
final  rule.  As  a  result  of  the  notice,  3 
comments  were  received  and 
considered. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501,  et.  seq. 

D.  Regulatory  Flexibility  Act 

The  addition  of  AFFARS  Subpart 
5350.4  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  of  1985  (5 
U.S.C.  601,  et.  seq.)  because  historically 
no  small  entity  has  been  indemnified 
under  Pub.  L  85-804  by  the  Air  Force. 
Indemnification  under  Pub.  L.  85-804  for 
nuclear  or  unusually  hazardous  risks 
has,  in  the  past,  been  granted  to  large 
aerospace  contractors  for  major  weapon 
systems. 

List  of  Subjects  in  48  CFR  Part  5350 

Government  procurement. 

Therefore,  Title  48  of  the  Code  of 
Federal  Regulations  is  amended  by 
establishing  Chapter  53  and  Part  5350  as 
set  forth  below: 


CHAPTER  53— DEPARTMENT  Of  THE  AIR 
FORCE  FEDERAL  ACQUISITION 
REGULATION  SUPPLfMENT 

Subchapter  G-pContract  Management 

PART  5350— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Subpart  5350.4— Residual  Powers 

Sec. 

5350.401     Standards  for  use. 

5350.401-M    Indemnification  under  Pub.  L 

85-804. 
5350.403     Special  procedures  for  unusually 

hazardous  or  nuclear  risks. 
5350.403-1     Indemnification  requests. 
5350.403-2    Action  on  indemnification 

requests. 
5350.403-90    Analysis  for  indemnification 

requests. 

Authority:  5  U.IC.  301  and  FAR  1  JOl. 

Subpart  5350.4>-Resldual  Powers 
5350.401    standards  for  use. 

5350.401-90    Indemnification  under  Public 
Law  85-804. 

(a)  Only  the  Secretary  can  grant 
indemnification  under  Pub.  L  85-804 
and  E.0. 10789  as  amended. 

(b)  The  Air  Force  will  consider 
indemnifying  contractors  under  this 
authority  when  the  risk  arises  out  of  an 
instrumentality  pr  activity  which  is 
unusually  hazardous  or  nuclear  in 
nature  with  risk  of  loss  so  potentially 
great  that  the  contractor's  financial  and 
productive  capabilities  would  be 
severely  impaired  or  disrupted.  The 
indemnified  risk  shall  be  precisely 
defined  and  directly  related  to  the 
intrinsically  hazardous  or  nuclear  nature 
of  the  instrumentality  or  activity,  or  to 
the  potentially  catastrophic  loss. 
Indemnification  may  extend  beyond  the 
period  of  contract  performance  only 
when  the  potential  for  devastating 
financial  loss  may  result  from  normal 
use  of  the  product.  Indemnification  shall 
not  be  provided  for  other  forms  of 
"product  liability"  beyond  that  resulting 
from  the  unusually  hazardous  or  nuclear 
risks  initially  defined  in  the  contract. 

(c)  In  addition  to  (b)  above,  the  Air 
Force  will  consider  indemnifying 
contractors  against  unusually  hazardous 
or  nuclear  risks  with  a  potential  for 
catastrophic  lost  for  the  purpose  of 
furthering  programmatic  aims  in  the 
interest  of  the  national  defense. 
Providing  indemnification  to  further 
programmatic  aims  will  be  considered 
for  only  exceptional  compelling 
circumstances.  Programmatic  aims 
include,  but  are  not  limited  to,  assuring 
or  obtaining  competition,  avoiding 
prohibitive  insurance  costs  or  where 
obtaining  insurance  is  precluded  by  the 
release  of  classified  information. 


Reducing  or  eliminating  the  insurance 
costs  charged  directly  to  a  program  does 
not  in  itself  establish  that  insurance 
costs  are  prohibitive.  Any  request  for 
indemniHcation  for  programmatic  aims 
must  clearly  identifjr  the  programmatic 
purposes  to  be  served  and  how 
indemnification  will  serve  those 
purposes. 

5350.403    Special  preceduras  for  unuauaHy 
hazardoua  or  nuclear  riaks. 

535a403-1    Indemnification  requests. 

Contractor  requests  for 
indemnification  shall  also  include  the 
following  information: 

(a)  The  risks  for  which 
indemnification  is  sought  must  be 
precisely  defined  and  directly  related  to 
the  intrinsically  hazardous  or  nuclear 
nature  of  the  instrumentality  or  activity 
or  to  the  potentially  catastrophic  loss. 
Requests  shall  focua  on  only  those  risks 
for  which  insurance  is  not  reasonably 
available  at  a  reasohable  cost  or  for 
which  indemnification  is  necessary  to 
further  programmatic  purposes. 

(b)  The  risks  must  be  related  to  a 
specific  time-frame  for  which 
indemnification  is  required,  and  must 
indicate  whether  the  time-frame  extends 
beyond  contract  performance. 

(c)  The  purposes  to  be  served  by 
indemnifications  must  be  clearly 
identified  and  the  needs  for 
indemnification  substantiated  so  that 
the  scope  and  nature  of  the  request  may 
be  fully  evaluated. 

5350.403-2    Action  on  indemnification 
requests. 

(a)(1)  Prior  to  recommending 
indemnification,  contracting  officers 
shall  ascertain  that  the  contractor 
maintains  financial  protection  in  the 
form  of  liability  insurance  in  amounts 
considered  to  be  prudent  in  the  ordinary 
course  of  business  within  the  industry. 
In  addition,  the  contractor  shall  submit 
evidence,  such  as  a  certificate  of 
insurance  or  other  customary  proof  of 
insurance,  that  such  insurance  is  either 
in  force  or  is  available  and  will  be  in 
force  during  the  indemnified  period.  A 
copy  of  the  latest  report  on  the 
contractor's  insurance  issued  by  the 
cognizant  Government  reviewing 
activity  (i.e.,  APPRO,  OCAS,  etc.)  shall 
be  submitted  with  the  request  for 
indemnification.  The  fact  that  insurance 
will  be  a  direct  cost  to  the  program  will 
not  in  itself  be  cause  for  a  determination 
that  financial  protection  is  not 
reasonably  available,  although  the  cost 
of  such  insurance  over  and  above  the 
contractor's  usual  and  customary  cost 
for  insurance  will  be  considered. 
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(2)  Notwithstanding  (1)  above,  there 
may  be  cases  in  which  the  Air  Force  will 
determine  to  indemnify  the  contractor 
only  against  losses  in  excess  of  an 
identified  dollar  amount. 

(3)  Whether  certain  risks  are 
unusually  hazardous  or  nuclear  in 
nature  requires  a  reasoned  judgement 
based  on  the  facts  and  circumstances  of 
each  case.  Considerations  which  will 
assist  in  making  that  determination 
include — 

(i)  Understanding  the  nature  of  the 
risk  for  which  indemnification  is  being 
requested  and  its  relation  to  the  product 
or  activity; 

(ii)  Assuring  there  is  a  clear,  precise 
definition  of  the  unusually  hazardous  or 
nuclear  risk; 

(iii]  Ascertaining  the  time-frame  for 
indemnification; 

(iv]  Identifying  the  programmatic 
objectives  for  providing  the 
indemnification  requested  such  as 
assuring  competition,  avoiding 
prohibitive  insurance  costs,  assuring 
contractor  performance  of  essential 
services,  or  assuring  protection  of 
contractors  from  catastrophic  loss 
where,  for  security  reasons,  adequate 
information  cannot  be  disclosed  to 
insuring  activities  to  establish  insurance 
coverage;  and 

(v]  Determining  that  the 
indemnification  provided  serves  the 
identified  programmatic  purposes. 

(4)  Contracting  oHicers  shall  also 
assure  that  the  contractor  has  an 
adequate,  existing,  and  on-going 
industrial  safety  program  prior  to 
recommending  indemniHcation.  If 
indemnification  is  to  extend  into  the 
period  of  use  of  the  supplies  or 
equipment,  the  contracting  officer  shall 
assure  that  the  contractor  has  and 
maintains  adequate  system  design, 
production  engineering,  and  quality 
control  procedures  and  systems.  A  copy 
of  the  current  safety  report  issued  by  the 
cognizant  Government  reviewing 
activity  (i.e.,  APPRO,  DCAS,  etc.)  shall 
be  submitted  with  the  request  for 
indemnification. 

(5)  Requests  for  indemnification  shall 
be  considered  on  a  case-by-case  basis 
and  must  be  supported  by  all  of  the  data 
required  by  FAR  50.403  and  this 
Supplement. 

(6)  Requests  that  are  based  on 
programmatic  objectives  shall  be 
submitted  over  the  signature  of  the 
Commander  or  not  lower  than  the  Vice 
Commander  of  the  MAJCOM. 

(7)  Requests  for  indemnification 
authority  shall  be  submitted  through 
channels  to  HQ  USAF/RDC. 

(b)  Upon  receipt  of  authority  to 
indemnify  the  agreed  upon  risk,  and 
prior  to  inclusion  of  the  appropriate 


indemnification  clause  in  the  contract, 
the  contractor  shall  provide  the  PCO 
with  a  copy  of  the  certiHcate  of 
insurance,  the  policy  or  other  binder 
evidencing  that  the  insurance  coverage 
required  is  current  and  in  effect. 

53S0.403-M    Analyeto  for  IndemnWcrtton 
raqtMsts. 

The  following  information  and 
analysis  shall  be  included  to  supplement 
the  information  required  by  FAR  50.403- 
2: 

(a)  A  clear,  precise  definition  of  the 
risk  in  establishing  the  relationship  of 
the  system/equipment  to  the 
intrinsically  hazardous  or  nuclear  nature 
of  the  instrumentality  or  activity. 

(b)  For  risks  arising  from 
instrumentalities  or  activities  which  are 
unusually  hazardous  or  nuclear  in 
nature,  elaborate  on  the  "unusually" 
hazardous  versus  hazardous  nature. 
Many  private  sector  activi'iies  are 
hazardous  and  a  clear  distinction  must 
be  shown. 

(c)  Dates  or  measurable  activities 
(e.g..  delivery  of  the  last  unit]  when 
indemnification  will  start  and  stop. 

(d)  Define  the  programmatic 
objectives  that  cannot  be  otherwise 
accomplished  and  identify  the 
programmatic  consequences  if 
indemnification  is  not  granted. 

(e)  Discuss  any  deductibles  and 
apportionment  of  loss  provisions  in 
applicable  insurance  coverages. 

(f)  When  indemnification  is  to  extend 
beyond  acceptance  and  into  the  period 
of  use,  requests  shall  include  a 
determination  that  the  contractor  has 
adequate  system  design,  production 
engineering,  and  quality  control 
procedures  and  systems. 

(g)  A  determination  by  the 
Commander  of  the  buying  activity  that 
indemnification  is  required  to  satisfy  the 
programmatic  objectives. 

Patsy  |.  Connac 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  86-25422  Filed  11-10-86:  8:45  am] 

MLLMQ  coot  W10-«1-M 


DEPARTMENT  OF  TRANSPORTATKM 

National  Highway  Traffic  Safety 
Adminlatration 

49  CFR  Part  571 

(Docliet  Na  86-02;  Notice  2] 

Federal  Motor  Vehicle  Safety 
Standarda  for  Lampa,  Reflective 
Devicea,  and  Aaaodated  Equipment 

AOBICy:  National  Highway  Traffic 
Safety  Administration  (NHTSA):  DOT. 


action:  Final  rule. 


f.  This  notice  adopts 
amendments  to  Safety  Standard  No.  108 
to  allow  motor  vehicles  including 
motorcycles  to  be  equipped  with  Type  A 
and  Type  E  headlamps  with  a  simplified 
mounting  system  intended  to  improve 
the  incidence  of  correct  headlamp  aim. 
The  headlamps  are  designated  Type  G 
and  Type  H.  The  retaining  ring  and 
mounting  ring  assembly  used  to  hold  the 
headlamp  in  place  are  eliminated.  The 
new  mounting  system  incorporates 
integral  mounting/aiming  tabs  on  the 
body  of  the  headlamp  and  permits  the 
headlamp  to  attach  directly  to  the 
aiming  screws,  and  thus  die  car  body. 

EFKCnwc  DATE:  November  12. 1966. 


;  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  and  be  submitted  to: 
Administrator.  NHTSA.  400  Seventh 
Street  SW..  Washington.  DC  20590. 

FOR  nMTHCR  MFORMATION  OONTACR 

]ere  Medlin,  Office  of  Rulemaking. 
National  Highway  Traffic  Safety 
Administration.  Washington.  DC  20590 
(202-366-5281). 

StimCMCNTAIIY  mFORMATION:  On 

December  20. 1984.  Chrysler  Corporation 
petitioned  the  National  Highway  Traffic 
Safety  Administration  for  rulemaking  to 
amend  40  CFR  571.106  Motor  Vehicle 
Safety  Standard  No.  108.  Lamps. 
Reflective  Devices,  and  Associated 
Equipment  to  allow  the  use  of  a  new 
mounting  system  it  had  developed  for 
plastic  headlamps.  According  to 
Chrysler,  its  new  system  reduces  vehicle 
weight,  is  less  costly,  and  simplifies 
headlamp  aim  and  replacement.  The 
headlamps  and  their  mounting  system 
continue  to  meet  all  applicable 
performance  requirements  of  Standard 
No.  108,  including  vibration,  corrosion, 
and  photometries.  The  agency  granted 
Chrysler's  petition,  and  on  March  25. 
1986.  published  a  notice  of  proposed 
rulemaking  (51  FR  10237). 

Until  1983,  headlamp  systems 
specified  by  Standard  No.  108,  consisted 
of  sealed  beam  headlamps,  rings  for 
mounting  and  aiming  purposes,  and 
rings  for  retaining  the  headlamps.  At 
that  time  Standards  No.  108  was 
amended  to  permit  the  replaceable  bulb 
headlamp  in  which  the  size  and  shape 
are  left  to  the  manufacturer's  design  and 
thereby  vary  significantly  from  that  of 
traditional  sealed  beam  lamps. 
Attendant  with  this  styiing  freedom  was 
the  freedom  to  mount  the  lamps  in 
whatever  manner  the  designer  chose 
though  continuing  to  meet  aim 
performance  requirements.  The  method 
that  has  evolved  is  the  placement  of 
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mounting  tabs  and  ball  joints  on  the  rear 
of  the  reflector  area.  TheM  integral 
mounting  tab*  attaoh  to  the  screws  and 
pivots  which  are  the  headlamp's  aim 
adjustment  mechanism,  and  the 
traditional  metal  monnting  and  retaining 
rings  are  eliminated. 

Chrylser's  petition  expands  the  use  of 
such  integral  niounting/aiaung  systems 
from  replaceable  bulb  headlamps  to  two 
types  of  sealed  beam  headlamps.  As  the 
Notice  of  Proposed  Rulemaking 
observed,  the  new  mounting  system, 
which  Chrysler  calls  the  "bitre^^ 
Mount  Sealed  Beam  Headlamp  System" 
eliminates  the  traditional  metal 
retaining  ring  and  metal  mounting  ring 
assembly  used  to  hold  a  sealed  beam 
headlamp  in  the  vehicle,  lliis  simplified 
mounting  system  incorporates  integral 
mounting/aiming  tabs  on  the  body  of  the 
sealed  beam  headlamp  and  permits  the 
headlamp  to  attach  directly  to  the 
aiming  screws,  and  thus  the  car  body. 
Chrysler  wishes  to  introduce  this 
integral  mounting  system  on  headlamps 
which  are  phjrsically  and  functionally 
similar  to  the  Type  A,  the  four  lamp, 
small  rectangular,  headlamp  system, 
and  the  Type  E.  the  two  lamp,  small 
rectangular  headlamp  system.  Because 
the  mounting  system  would  be  an 
integral  part  of  the  headlamp,  the 
headlamps  so  manufactured  would  not 
be  interchangeable  with  Type  A  or  Type 
E  sealed  beam  headlamps.  Therefore, 
Type  A  and  Type  E  headlamp  systems 
incorporating  such  an  integral  mount 
would  be  considered  a  "new"  system 
and  would  need  a  designation  to 
differentiate  them  from  standard  Type  A 
and  Type  E  systems.  Accordingly, 
Chrysler  suggested  Type  G  and  Type  H 
as  the  new  designations. 

The  two  major  changes  to  the 
standard  desired  by  Chrysler  deal  with 
the  dimensional  aspects  of  sealed  beam 
headlamp  design  related  to 
interchangeability  features  and  the  lamp 
system  nomenclature.  Chiyslar 
suggested  pennitting  vehicles  to  be 
equipped  with  two  Type  iGl  and  two 
Type  201,  or  two  Type  2Hl  headlamps, 
designed  to  conform  to  the  dimensional 
requirements  and  the  applicable 
performance  requirements  normally 
required  of  existing  sealed  beam 
headlamps  and  headlamp  systems. 

Chrysler  attributed  the  following 
beneRts  to  the  simplifled  mounting 
system: 

•  Weight  savings  of  one  half  pound 
per  headlamp  over  existing  plastic 
sealed  beam  headlamp  systems.  This 
will  enhance  fuel-economy. 

•  Simplified  headlamp  replacement; 
only  two  screws  (instead  of  four) 
required  to  remove  the  lamp  and  install 
its  replacement. 
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*  Lamp  reaiffl  upon  replacement  is 
unnecessary  if  the  aiming  screws  are  not 
distiu-bed.  Chrysler  claims  that,  because 
it  has  specified  a  certain  close 
relationship  between  the  aiming  pads 
and  the  mounting  tabs/mounting  ball, 
lamp  aim  will  be  unaffected  by 
replacement. 

*  Simplified  aiming  process  because 
fewer  adjustments  are  necessary  for 
proper  aim  than  current  aiming  systems. 
Chrysler  also  claims  that  headlamp 
aiming,  when  re-aiming  is  necessary, 
will  be  performed  better,  faster  and 
more  willingly. 

In  support  of  some  of  those  claims, 
Chrysler  provided  pertinent  data.  For 
example,  to  demonstrate  the 
improvement  in  aimability,  Chrysler 
performed  an  atm  deviation  test  where 
integral  mount  lamp  assemblies  were 
exercised  through  the  full  range  of  aim 
adjustment,  vertically  or  horizontally. 
Chrysler  found  that  the  mean  vertical 
aim  deviation  with  the  integral  mount 
system  was  32  percent  of  that  of  the 
standard  Chrysler  headlamp  mounting 
system  and  14  percent  of  the  mean 
deviation  in  the  horizontal  axis. 

Chrysler  specified  a  close  relationship 
in  the  aiming  end  mounting  planes  so 
that  replacement  lamps  wHl  achieve 
essentially  the  same  aim  as  the 
originals.  The  petitioner  offered  data 
which  show  the  variability  in  aim  when 
standard  sealed  beam  lamps  are 
replaced,  and  when  integral  mount 
sealed  beam  lamps  are  replaced.  The 
standard  lamps  had  a  mean  aim 
deviation  of  1.282  inches  horizontal  and 
3.374  inches  vertical.  The  integral  mount 
lamps  had  a  mean  aim  deviation  of  0.799 
inch  horizontal  and  0.879  inch  vertical. 
This  shows  a  replacement  aim  error 
improvement  of  31  percent  horizontal 
and  74  percent  vertical  for  the  samples 
tested.  Based  on  the  results.  Chrysler 
argued  that  the  new  system  can  be 
replaced  without  reaim.  This  is  in 
distinct  contrast  to  most  existing  sealed 
beam  lamps  which  often  require  reaim 
upon  replacement. 

To  assure  that  proper 
interchangeability  occurs  with  sealed 
beam  headlamps  incorporating  the 
integral  mounting  system.  Chrysler 
submitted  drawings  which  prescribe  the 
necessary  interdiangeability  dimensions 
and  features  (proposed  as  Figures  17 
and  18).  These  figures  also  require  that 
the  nearly-identical  Type  2G1  and  the 
IGI.  be  designed  with  a  different 
spacing  on  the  mounting  tabs  to  assure 
non-interchangaebility  since  one  is  a 
lower  beam  lamp  and  the  other  is  an 
upper. 

Additionally,  Chrysler  stated  that  the 
new  headlamp  systems  will  be  designed 
to  conform  to  all  applicable  tests  as  met 


by  existing  sealed  beam  lamps.  This 
would  include  lamp  retention,  torque 
deflection,  aim  adlUstment,  inward 
force,  connector  te«ls.  and  photometry 
tests. 

After  review  of  the  new  mounting 
system,  NHTSA  tentatively  concluded 
that  it  offers  the  potential  for  improved 
headlamp  aim  at  thfe  time  of  the 
vehicle's  manufacture  with  the 
possibility  of  no  further  reaim  during  the 
life  of  the  vehicle,  even  upon  headlamp 
replacement.  This  would  provide  an 
enhancement  of  motor  vehicle  safety, 
though  the  benefits  cannot  be 
quantified.  To  achiave  these  benefits, 
when  the  lamp  systems  go  into 
production,  they  must  achieve  the  same 
level  of  aim  performance  that  the 
prototypes  achieved.  If  production 
tolerances  closely  approximate  those  of 
the  prototypes,  the  system  will  be  likely 
to  remain  properly  timed  over  the 
vehicle's  life,  and  fulfill  Chrysler's 
expectations  for  it. 

Therefore,  NHTSA  proposed  on 
March  25, 1986,  amendments  of  the 
nature  Chrysler  requested,  however,  the 
system  would  be  a  modification  of  all 
Type  A  and  Type  E  headlamps  and  not 
just  those  with  plastic  lenses.  NHTSA 
also  proposed  that  type  G  and  Type  H 
be  available  for  use.on  motorcycles, 
though  benefits  for  that  application  are 
less  clear. 

Seven  comments  were  received  on  the 
proposal.  The  new  headlamps  and 
mounting  system  w«re  endorsed  by  Ford 
Motor  Company.  Chrysler.  GE.  and 
Volkswagen  of  America.  Ford  and 
Chrysler  suggested  a  clarification  of  the 
torque  deflection  test  to  specify  that  a 
second  reading  on  the  thumb  wheel 
shall  be  taken.  The  Agency  concurs,  and 
the  rule  adopts  this  suggestion.  General 
Electric  stated  that  the  consumer's  best 
interests  are  not  necessarily  served  by 
the  action,  because  it  is  unlikely  that 
retail  automotive  parts  outlets  will  stock 
presumably  low-demand  Type  G  and 
Type  H  headlamps.  While  this  may  be 
true,  the  new  headlamps  should  be 
available  from  the  perts  departments  of 
all  dealers  who  sell  vehicles  equipped 
with  the  new  headlamps,  and  the 
consumer's  search  for  a  replacement 
lamp  need  not  compromise  safety. 
Coming  also  opposisd  the  new  system 
for  the  same  reason.  Stanley  Electric 
Co.,  and  Koito  also  raised  the  issue  of 
proliferation.  Both  ICoito  Electric  Co.  and 
Stanley  objected  to  the  proposal 
because  it  covers  a  design  of  a 
proprietary  nature,  and  that  its  use.  at 
least  in  the  United  States  should  be  on  a 
royalty-free  basis.  After  reviewing  these 
comments,  Chrysler-filed  a  statement  in 
the  docket  on  June  la  1986,  that  "all 
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manufacturers  of  motor  vehicles, 
headlamps  or  headlamp  components" 
wishing  to  manufacture  or  use  the  new 
system  "will  be  granted  royalty-free 
non-exclusive  licenses  to  use  the 
mounting  system  upon  request,  under 
U.S.  patents  and  U.S.  patent 
applications  ...  to  the  extent  that  use 
of  the  mounting  system  is  necessary  to 
employ  the  proposed  optional  headlamp 
system  on  motor  vehicles  regulated  by 
the  U.S.  Motor  Vehicle  Safety 
Standards."  NHTSA  has  therefore 
decided  to  adopt  the  rule  as  proposed. 

NHTSA  has  considered  this  rule  and 
has  determined  that  it  is  not  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation"  or 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  economic  impact  is 
expected  to  be  minimal  and  therefore,  a 
regulatory  evaluation  has  not  been 
prepared.  Since  use  of  the  headlamps  is 
optional,  the  rule  will  not  impose 
additional  requirements  or  costs  but  will 
permit  manufacturers  greater  flexibility 
in  use  of  headlighting  systems. 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  The  rule  may  have  a  small 
positive  effect  on  the  human 
environment  since  the  weight  and 
quantity  of  materials  used  in  the 
manufacture  of  headlamps  will  be 
reduced. 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rulk  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
no  regulatory  flexibility  analysis  has 
been  prepared.  Manufacturers  of  motor 
vehicles  and  headlamps,  those  affected 
by  the  rule  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Finally,  small 
organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  since  the  price  of  new  vehicles, 
headlamps,  and  aimer  adjusters  will  be 
minimally  impacted. 

Because  this  amendment  relieves  a 
restriction  and  because  of  the  necessity 
of  vehicle,  headlamp,  and  bulb 


manufacturers  to  plan  production  and 
distribution  on  an  orderly  basis,  the 
agency  flnds  that  an  immediate  effective 
date  is  in  the  public  interest. 

The  engineer  and  lawyer  primarily 
responsible  for  this  rule  are  )ere  Medlin 
and  Taylor  Vinson,  respectively. 

List  of  Subjects  in  49  CFK  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read: 

Authority:  15  U.S.C.  1392. 1401, 1403. 1417: 
delegation  of  authority  at  49  CFR  1.50. 

S  571.108    [AnMndMl] 

In  consideration  of  the  foregoing,  49 
CFR  571.108  Motor  Vehicle  Safety 
Standard  No.  108,  Lamps,  Reflective 
Devices,  and  Associated  Equipment  is 
amended  as  follows: 

2.  In  paragraph  S4.1.1.34  the  following 
are  added  to  the  chart  of  headlighting 
types. 


Headamp  type 


Numbarof 


7  Type  1G1  and  Type  2G1 

8  Typa  2H1 _ 


3.  New  paragraphs  S4.1.1.47  and 
S4.1.1.48  are  addeid  to  read: 

S4.1.1.47    Instead  of  being  equipped 
with  a  headlamp  system  specified  in 
Table  I  and  Table  HI,  a  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
or  bus  manufactured  on  or  after 
September  1, 1986,  may  be  equipped 
with  a  Type  G  headlamp  system 
consisting  of  two  type  iGl  and  two  type 
2G1  headlamps  or  a  Type  H  headlamp 
system  consisting  of  two  type  2H1 
headlamps  that  are  designeid  to  conform 
to  the  following  requirements: 

(a)  The  dimensions  specified  in 
Figures  21  and  22. 

(b)  The  requirements  of  SAE  Standard 
J579C.  Sealed  Beam  Headlamp  Units  for 
Motor  Vehicles,  December  1978. 


(c)  The  requirements  of  SAE  Standard 
1580  AUG79.  Sealed  Beam  Headlamp 
Assembly,  with  the  following 
exceptions: 

(1)  Sections  2.2.  2.3.  4.  6.3  and  6.5 

(2]  In  place  of  Sections  6.3  and  6.5.  the 
following  requirements  shall  be  met: 

(i]  Retention  Test  The  sealed  beam 
unit  shall  remain  held  securely  in  its 
design  position  after  20  replacements. 

(ii)  Torque  Deflection  Test  The 
headlamp  assembly  to  be  tested  shall  be 
mounted  in  the  designed  vehicle 
position  and  set  at  nominal  aim  (0.0).  A 
special  adaptor  (Figure  18)  for  the 
deflectometer  of  Figure  3  shall  be 
clamped  onto  the  headlamp  assembly.  A 
torque  of  20  Ib.-in.  (2.25  N-m)  shall  be 
applied  to  the  headlamp  assembly 
through  the  deflectometer.  and  a  reading 
on  the  thumb  wheel  shall  be  taken.  The 
torque  shall  be  removed  and  a  second 
reading  on  the  thumb  wheel  shall  be 
taken.  The  difference  between  the  two 
readings  shall  not  exceed  0.30  degree. 

S4.1.1.48    The  lens  of  each  headlamp 
designed  to  conform  with  paragraph 
S4.1.1.47  shall  be  mariced  with  the 
symbol  "DOT'  (either  horizontally  or 
vertically)  which  shall  constitute 
certification  that  the  headlamp  conforms 
to  applicable  Federal  motor  vehicle 
safety  standards,  and  with  one  of  the 
following  designations  as  appropriate: 

(a)  A  lens  for  a  headlamp,  nominal 
size  100  x  165  mm.  incorporating  an 
upper  beam  only  and  meeting  the  upper 
beam  performance  requirement  of  SAE 
)579c  December  1978.  Table  2,  Upper 
Beam,  shall  be  labeled  iGl. 

(b)  A  lens  for  a  headlamp,  nominal 
size  100  X 165  mm.  incorporating  both  an 
upper  beam  and  a  lower  beam  meeting 
the  performance  requirements  of  SAE 
J579c  December  1978,  Table  2  Upper 
Beam  and  Lower  Beam  shall  be  labelled 
2G1. 

(c)  A  lens  for  a  headlamp,  nominal 
size  100  X 165  mm,  incorporating  both  an 
upper  beam  and  a  lower  beam  meeting 
the  performance  requirements  of  SAE 
J579C  December  197a  Table  1  shall  be 
labelled  2H1. 

4.  Figures  18.  21,  and  22  are  added  as 
follows: 

BILLING  CODE  4»10-S»-M 
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DiMensional  Specifications  for  Integral  Mount 
Sealed  Bean  Headlamps,  Types  G  and  H 
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Fig.  21  -  Non-Int«rchang«obility  Configuration*  for  Intagral 
Hount  Sao 1 ad  Baaa  Haodlaapa,  Typaa  G  and  H 
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Proposed  Rules 


Fadanl  Kaghiar 

Vol.  51,  No.  218 

Wednesday,  November  12,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttte 
proposed  issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interesled  persons  an 
opportunity  to  participate  in  me  rule 
malung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
t4  CFR  Part  39 
[Dodcet  No.  86-NII-1M-ADI 

Airworthiness  Directives;  McOonneU 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  C-9  (Military)  Series  Airplanes. 
Fuselage  Numticrs  1  through  619 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRVq. 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  which 
would  require  inspections  for  cracks  and 
installation  of  stiflFeners  on  11  rudder 
ribs  located  aft  of  the  rudder  front  spar 
on  certain  McDonnell  Douglas  DC-9 
series  airplanes.  This  proposal  is 
prompted  by  reports  of  cracks  in  the  rib 
flanges  and  rudder  skins.  If  this 
condition  is  not  corrected,  outer  skin 
cracks  may  develop  and  progress  to  a 
point  where  the  structural  integrity  of 
the  rudder  is  affected. 
DATE:  Comments  must  be  received  no 
later  than  January  5. 1987. 

ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  86-NM- 
198-AD.  17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846.  Attention: 
Director,  Publications  and  Training,  Cl- 
L65  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr  Michael  N.  Asahara,  Sr.,  Aerospace 


Engineer.  Airframe  Branch.  ANM-122L, 
FAA.  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach, 
California  90808;  telephone  (213)  514- 
6319. 

SUPPtCMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  AH 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-198-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

Four  operators  have  reported  that  X- 
ray  inspections  revealed  cracks  in  the 
rudder  rib  flanges  on  McDonnell 
Douglas  Model  DC-9  series  airplanes 
having  logged  as  few  as  5,000  hours. 
McDonnell  Douglas'  analyses  and  tests 
determined  that  the  cracking  resulted 
from  acoustically  induced  vibration.  If 
this  condition  is  not  corrected,  outer 
skin  cracks  may  develop  and  progress  to 
a  point  where  the  structural  integrity  of 
the  rudder  would  be  jeopardized;  this 
could  result  in  the  loss  of  rudder 
effectiveness.  Installation  of  stiffeners 


on  the  rudder  ribs  will  strengthen  the 
rudder  and  minimize  the  potential  for 
crack  development. 

McDonnell  Douglas  has  issued  DC-9 
Service  Bulletin  55-23,  Revision  4,  dated 
September  8. 1986.  which  describes  a 
repetitive  inspection  program  to  inspect 
for  cracks,  and  describes  procedures  for 
the  installation  of  stiffeners  on  11  rudder 
ribs  located  aft  of  the  rudder  front  spar. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  airworthiness 
directive  (AD)  is  proposed  which  would 
require  repetitive  inspections  and  repair, 
if  necessary,  in  accordance  with 
McDonnell  Douglas  DC-9  Service 
Bulletin  55-23.  Installation  of  rib 
stiffeners  in  accordance  with  Service 
Bulletin  55-23.  or  replacement  of  all 
affected  ribs  with  new  production  .040- 
inch  thick  2024-T42  aluminum  ribs, 
would  constitute  terminating  action  for 
the  repetitive  inspections. 

It  is  estimated  that  619  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  85 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,104,600. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  if  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Model  DC-9 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


40986 


I 

Federal  Regiater  /  Vol.  51.  No.  218  /  Wednesday.  November  12.  1986  /  Proposed  Rules 


the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

McOofineU  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-10,  -20.  -30.  -40. 
and  C-9  (Military)  series  airplanes. 
Fuselage  Numbers  1  through  619. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  outer  skin  cracks  of  the  rudder 
and  subsequent  damage  to  adjacent 
structure,  within  1,800  landings,  or  9  months. 
after  the  effective  date  of  this  AD.  whichever 
occurs  earlier,  accomplish  the  following, 
unless  already  accomplished  within  the  last 
1.200  landings: 

A.  Radiographically  inspect  rudder  ribs  for 
cracks,  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  55-23. 
Revision  4.  dated  September  a  1986, 
hereinafter  referred  to  as  S/B  55-23,  or  later 
FAA-approved  revisions,  and  accomplish  the 
following: 

1.  If  no  cracks  are  found,  accomplish 
repetitive  inspections  at  intervals  not  to 
exceed  3.000  landings,  until  such  time  as  the 
requirements  of  paragraph  A.3..  below,  are 
accomplished. 

2.  If  cracks  are  found,  accomplish  one  of 
the  following,  as  applicable: 

a.  For  cracks  in  rudder  ribs  only: 

(1)  If  one  rib  is  found  cracked  and  the  total 
length  of  crack  does  not  exceed  one-half  the 
length  of  the  cracked  rib.  perform  repetitive 
inspections  for  rudder  skin  crack(s)  in 
accordance  with  S/B  55-23.  at  intervals  not 
to  exceed  150  landings,  until  such  time  as  the 
requirements  of  paragraph  A.3..  below,  are 
accomplished. 

(a)  if  the  rib  crack  exceeds  one  half  the 
length  of  the  cracked  rib.  accomplish  the 
requirements  of  paragraph  A.2.b.(l).  below. 

(b)  If  skin  crack(s)  are  found,  accomplish 
the  requirements  of  paragraph  A.2.b..  below. 

(2)  If  two  adjacent  ribs  are  found  cracked 
and  the  total  length  of  cracks  for  each  rib 
does  not  exceed  6.0  inches,  perform  repetitive 
inspections  for  rudder  skin  cracks  in 
accordance  with  S/B  55-23,  at  intervals  not 
to  exceed  ISO  landings,  until  such  time  as  the 
requirements  of  paragraph  A.3..  below,  are 
accomplished. 

(a)  if  the  rib  crack  exceeds  6.0  inches, 
accomplish  the  requirements  of  paragraph 
A.2.b.(l).  below. 

(b)  If  a  skin  crack(s)  is  found,  accomplish 
the  requirements  of  paragraph  A.2.b..  below. 

(3)  If  two  alternate  ribs  are  found  cracked, 
and  the  total  length  of  the  cracks  does  not 
exceed  16.0  inches,  perform  repetitive 
inspections  for  rudder  skin  cracks  in 
accordance  with  S/B  55-23,  at  intervals  not 
to  exceed  150  landings  until  such  time  as  the 
requirements  of  paragraph  A.3.,  below,  are 
accomplished. 


i*i 


(a)  If  the  rib  cracks  exceed  16.0  inches, 
accomplish  the  requirements  of  paragraph 
A.2.b.(l).  below. 

(b)  If  a  skin  crack  is  found,  accomplish  the 
requirements  of  paragraph  A.2.b..  below. 

(4)  If  more  than  two  ribs  are  found  cracked, 
notwithstanding  the  crack  lengths, 
accomplish  the  requirements  of  pdragraph 
2.b.(l),  below. 

b.  For  cracks  found  in  the  rudder  skin,  or 
rudder  rib  and  skin,  accomplish  the  following: 

(1)  Before  further  flight,  accomplish  repairs 
lo  cracked  rib(s)  in  accordance  with  S/B  55- 
23.  or  later  FAA-approved  revisions. 

(2)  Upon  completing  repairs  to  cracked 
rib(s).  accomplish  skin  repair  in  accordance 
with  McDonnell  Douglas  DC-9  Structural 
Repair  Manual.  Section  55-03. 

3.  Installation  of  rib  stiffeners  in 
accordance  with  S/B  55-23.  or  replacement  of 
all  affected  ribs  with  new  production  .040- 
inch  thick  2024-T42  aluminum  ribs, 
constitutes  terminating  actions  for  the 
repetitive  inspections  required  by  this  AD. 

B.  Alternate  means  of  compliance  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certirication  Office.  FAA, 
Northwest  Mountain  Region. 

C.  Upon  the  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  of  the  Manager.  Los  Angeles 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD  to 
permit  compliance  at  an  established 
inspection  period  of  the  operator  if  the 
request  contains  subetantiating  data  to  justify 
the  increase  for  that  operator. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  with  rudder  rib  cracks  only 
(within  the  limits  of  this  AD)  to  a  base  in 
order  to  comply  with  the  requirements  of  this 
AD.  For  airplanes  with  rudder  skin  cracks, 
the  rudder  must  be  repaired  or  replaced  prior 
to  next  flight.  j 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846.  Attention: 
Director,  Publications  and  Training.  Cl- 
L65  (54-60).  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Dfive.  Long  Beach. 
California. 


iDri 


Issued  in  Seattle,  Washington,  on 
November  4, 1986. 
Frederick  M.  Isaac,  > 

Acting  Director,  Norihwest  Mountain  Region. 
(FR  Doc.  86-25418  Filed  11-10-86;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
(AMS-FRL-3107-6] 

Certification  Program  for  Trading  and/ 
or  Banking  of  Oxides  of  Nitrogen  and 
Diesel  Particulate  Emission  Credits  for 
Heavy-Duty  Engines;  Public  Workshop 
and  Extension  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  workshop  and 
extension  of  comment  period. 

summary:  This  notice  announces  the 
scheduling  of  a  public  workshop  on  the 
concept  of  a  certification  program  for 
the  trading  and/or  banking  of  oxides  of 
nitrogen  and  diesel  particulate  emission 
credits  for  heavy-duty  engines  and 
extends  the  period  for  comments  on 
EPA's  staff  report  and  economic 
analysis  on  this  subject.  These  credits 
could  be  used  by  the  manufacturers  as 
part  of  their  efforts  to  demonstrate 
compliance  with  the  heavy-duty  engine 
emission  standards  for  these  pollutants 
and  would  complement  the  emissions 
averaging  program  in  place  for  these 
pollutants  beginning  in  the  1991  model 
year.  The  notice  of  report  availability 
and  request  for  comments  on  these 
materials  was  first  published  on 
September  8, 1986  (51  FR  31959). 
DATES:  A  public  workshop  on  the  issues 
raised  in  EPA's  staff  report  and 
economic  analysis  will  be  held  on 
January  22. 1987.  The  workshop  will 
convene  at  9:30  a.m.,  and  will  adjourn  at 
such  a  time  as  is  necessary  to  complete 
the  testimony  and  discussions  which 
will  follow. 

Those  parties  wishing  to  provide  a 
prepared  response  to  the  issues  raised  in 
EPA's  analysis  should  inform  the  person 
indicated  under  FOR  FURTHER 
INFORMATION  CONTACT  not  later  than 
one  week  prior  to  the  workshop.  It  is 
also  requested  that  a  oopy  of  the 
prepared  response  be  provided  to  the 
person  indicated  under  FOR  FURTHER 
INFORMATION  CONTACt  not  later  than  a 
week  prior  the  workshop. 

In  order  to  insure  fuD  consideration  in 
the  Agency's  analysis  of  comments  on 
the  trading  and  banking  concepts,  all 
comments  on  the  staff  report,  economic 
analysis,  and  responses  to  issues  raised 
in  the  public  workshop  should  be 
submitted  in  writing  by  February  23, 
1987. 

ADDRESSES:  The  public  workshop  will 
be  held  in  the  Conference  Room  of  the 
Environmental  Protection  Agency, 
Motor  Vehicle  Emission  Laboratory, 
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2565  Plymouth  Road.  Ann  Arbor. 
Michigan  48105. 

Single  copies  of  the  staff  paper  and 
the  economic  analysis  reports  are  still 
available  and  may  be  obtained  by 
contacting:  Ms.  Jacqueline  L.  Whelchel. 
Emission  Control  Technology  Division. 
U.S.  EPA.  2565  Plymouth  Road.  Ann 
Arbor.  MI  48105.  313-668-4423. 

Those  persons  desiring  to  provide 
written  comments  on  EPA's  analyses 
and  other  issues  raised  at  the  workshop 
should  submit  those  comments  in 
duplicate  directly  to  the  person 
indicated  under  FOR  FURTHER 
INFORMATION  CONTACT.  Commenters 
desiring  to  submit  proprietary 
information  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  extent  possible,  and  label 
it  "Confidential  Business  Information." 

Information  covered  by  such  a 
proprietary  claim  will  be  disclosed  by 
EPA  only  to  the  extent  and  by  means  of 
the  procedures  set  forth  in  the  40  CFR 
Part  2.  If  no  claim  of  conGdentiality 
accompanies  the  information  when  it  is 
received  by  EPA.  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Glenn  W.  Passavant,  Emission 
Control  Technology  Division  (SDSB-12). 
U.S.  Environmental  Protection  Agency. 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105.  (313-668-4408). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  notice  announcing  the 
availability  of  the  trading  and  banking 
reports,  EPA  stated  its  intent  to  hold  a 
public  woricshop  on  the  trading  and 
banking  concepts  following  a  review  of 
public  comments  on  EPA's  reports. 
Subsequently,  however,  EPA  has 
received  a  request  from  the  Engine 
Manufacturers  Association  (EMA) 
seeking  a  90-day  extension  to  the 
comment  period  provided  for  the  EPA 
reports.  While  EMA's  rationale  for 
seeking  an  extension  to  the  comment 
period  is  reasonable,  EPA  does  not 
desire  that  project  development  be 
delayed  a  full  90  days  to  accommodate 
EMA's  request.  Therefore.  EPA  has 
adjusted  the  scheduling  of  the  workshop 
to  address  the  concern  about  a  delay  in 
project  development  and  yet  also  grant 
EMA's  request. 

The  primary  purpose  for  the  workshop 
is  to  provide  an  opportunity  for 
interested  parties  to  publicly  address 
the  issues  raised  in  the  EPA  reports  in 
an  open  forum  where  follow-up 
discussion  among  all  participants  is 
possible.  This  follow-up  discussion  will 
cover  issues  raised  in  the  EPA  reports, 
and  those  raised  by  the  participants  in 
their  prepared  responses. 


To  facilitate  discussions  at  the 
workshop  each  party  making  a  prepared 
response  should  bring  multiple  copies  of 
their  testimony  for  use  by  the  other 
participants. 

To  ensure  a  successful  workshop,  full 
participation  by  all  interested  parties  is 
essential.  EPA  encourages  a  maximum 
level  of  participation  both  in  the 
development  and  presentation  of 
prepared  responses  and  active 
participation  in  the  follow-up 
discussion. 

The  full  participation  of  heavy-duty 
engine  manufacturers  is  critical  to  the 
success  of  the  workshop,  since  they  are 
likely  to  have  substantial  comment  and 
suggestions  on  the  issues  and  analysis 
described  in  the  EPA  reports,  and  in  the 
long  term  would  be  the  parties  most 
affected  by  any  trading/banking 
program  which  EPA  may  implement. 
Thus  EPA  requests  that  all  heavy-duty 
engine  manufacturers  provide  prepared 
responses  for  the  workshop  and 
participate  fully  in  any  follow-up 
discussions. 

The  previously  mentioned  September 
8. 1986  Federal  Register  notice  contains 
a  summary  of  the  major  issues  raised  in 
the  EPA  reports.  At  a  minimum  EPA 
requests  that  all  parties  address  these 
issues  in  their  prepared  responses,  but 
comments  on  any  issue  are  welcome. 

Following  the  public  workshop,  the 
comment  period  on  the  EPA  reports  and 
issues  raised  at  the  woricshop  will  be 
open  for  30  days.  Therefore  the 
comment  period  is  extended  to  February 
23, 1987. 

Dated:  October  31. 1986. 
Don  R.  day, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[PR  Doc  86-25346  Filed  11-10-86;  a-45  amj 
bhunqcooci 


40  CFR  Part  180 

[PP  6E3347/P402;  FRL-3106-3] 

PMticidc  Tolerance  for  0.0-Diethyl  O- 

(2-laopropyt'«-Methyl-4-Pyriniidinyt) 

Ptiosphorottiioate 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  insecticide  O.Odiethyl  0-{2- 
isopr(^yl-6-methyl-4-pyrimidinyl) 
phosphorothioate  (referred  to  in  the 
preamble  of  the  document  as 
"diazinon")  in  or  on  the  raw  agricultural 
commodity  ginseng.  The  proposed 
regulation  to  establish  a  maximum 


permissible  level  for  residues  of 
diazinon  in  or  on  ginseng  was  requested 
in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

date:  Comments,  identiHed  by  the 
document  control  number  [PP  6E3347/ 
P402].  should  be  received  on  or  before 
December  12. 1986. 

ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington. 
DC  20460. 

In  person,  bring  comments  to:  Rm  236, 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mariced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Jack  Housenger.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number: 
RnL  716a  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  2220Z  (703- 
557-1806). 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  6E3347 
to  EPA  on  behalf  of  Dr,  Robert  H. 
Kupelian.  National  Director.  IR-^  Project 
and  the  Agricultural  Experiment 
Stations  of  Kentucky  and  Wisconsin. 

This  pstition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  insecticide  diazinon  in  or  on  the 
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raw  agricuUural  conunodity  ginseng  at 
0.75  part  per  miUioa  tppra). 

The  data  MbaUted  ia  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  son^.  The  toxicological 
data  oenideied  in  support  of  tfie 
proposed  tolerance  include: 

1.  A  National  Cancer  institute  (NCT) 
bioassay.  based  on  2-year  oncogentcity 
studies  in  rats  and  mice,  which  were 
negative  for  oncogenicity  at  all  levels 
tested  (400  and  800  ppm  in  rats, 
equivalent  to  20  Bdliigrams  (mg)/ 
kilogram  (kg)  and  40  mg/kgj  and  100  and 
200  ppm  in  mice,  equivalent  to  15  mg/kg 
and  30  mg/kg  in  mice. 

2.  A  multigeneration  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL]  of  4  ppm  (equivalent  to  0.4  mg/ 
kg/day). 

3.  A  106-week  monkey  feeding  study 
with  a  cholinesterase  (ChEJ  NOEL  of  1.0 
ppm  (equivalent  to  0.05  mg/kg/day). 

4.  A  90-day  rat  feeding  study  with  a 
plasma  ChE  NC^L  of  aS  ppm 
(equivalent  to  0.025  mg/kg/day). 

5.  A  9Q-day  dog  feeding  study  with  a 
plasma  ChE  NOEL  of  0.02  mg/kg/day- 

6.  A  2-year  dog  feeding  study  with  a 
ChE  NOEL  not  demonstrated  at  the 
lowest  dose  tested  (160  ppm.  equivalent 
to  4  mg/kg/day). 

7.  A  2-year  rat  feeding  study  with  a 
ChE  NOEL  not  demonstrated  at  the 
lowest  dose  tested  {10  ppm.  equivalent 
to  0.5  mg/kg/day). 

8.  A  rat  teratology  study  negative  for 
teratogenic  efFects  at  100  mg/kg. 

9.  A  rabbit  teratoiogv  stndv  negative 
for  teratogenic  and  fetotoxic  effects  at 
100  mg/kg  (highest  dose  tested)  dming 
days  6  to  18  of  gestation. 

10.  A  hen  demyelination  study  which 
was  negative  at  200  ppm. 

The  acceptable  daily  intake  (AOI), 
based  on  the  90-day  dog  feeding  study 
(NOEL  of  0.02  mg/kg/day  for  plasma 
cholinesterase  inhibition)  and  using  a 
10-fold  safety  factor,  is  calculated  to  be 
0.002  mg/kg  of  body  weight  (bw)/day. 
The  maximum  permitted  intake  (MPI) 
for  a  60-kg  hamaB  is  caicnlated  to  be 
0.12  mg/day.  The  theoretical  naximum 
residue  oontribtttkni  (TMRC)  from 
existing  tolerances  for  a  1.5-kg  daily  diet 
is  cak»lated  to  be  0X107012  mg/day;  the 
current  action  will  increase  the  TMRC 
by  0.0003375  mg/day  (OJW  percent)  and 
will  utihze  a28  percent  of  the  ADL 

The  nature  of  the  residues  is 
adequately  understood  and  aa  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
An  analytical  method  for  enforcing  this 
tolerance  has  been  published  in  ^ 
Pesticide  Analytical  Manual  (PAM), 
Volume  U.  No  secondary  residues  in 


meat,  milk,  poultry,  or  eggs  are  expected 
since  ginseng  is  oot  considered  a 
livestock  feed  commodity.  There  are 
presently  no  actions  pending  against  die 
continued  registration  of  this  chemical. 

On  January  15,1906,  a  Notice  of 
Special  Review  and  Preliminary 
Determination  (51  Fit  1842)  to  cancel 
registration  and  deny  application  for 
uses  of  diazinon  on  golf  courses  and  turf 
farms  was  published,  lliis  action  was 
based  on  a  seriovs  hazard  to  birds  and  a 
potential  hazard  to  flsh  with  the 
application  of  granular  diazinon  to  large 
expanses  of  turf.  Given  the  small  size  of 
ginseng  sites,  the  high  degree  of 
disturbance  caused  by  growers  tending 
the  crop  by  hand,  and  the  shade 
structures  over  the  plants,  ginseng  does 
not  appear  to  offer  very  attractive 
wildlife  habitat. 

Based  on  the  information  and  data 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  apflication  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  die  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drag,  and  Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docimient 
control  number,  [PP  6E3347/P402].  AH 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  die 
requHements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164, 5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  toleraiioes 
or  raising  toleraixje  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  sot  have  a  s^nificant 
economic  impact  aa  a  sabstantial 
number  of  uaall  entities.  A  oertificatioa 
statement  to  this«ffect  was  published  in 
the  Fedacal  Registar  of  May  4. 1«81  (46 
FR  24950). 


List  of  Suhjects  in  40  CFK  Part  IM 

Administrative  practice  and 
procedure,  Agricultunal  commodities, 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements. 

Dated:  October  23. 19te. 
James  W.  Akennan. 

Acting  Director.  Registntioc  Diviskm,  Offixx 
of  Pesticide  Programs 

Hierefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  EdUows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.153  is  amended  by 
adding  and  alphabetically  inserting  die 
raw  agricultural  commodity  ginseng  to 
read  as  foUows: 

§16aiS3    0.(VDi»*y)i(HWso^ow<  C 
methyM-pyrimidinyq  t 
toleraocss  for  i 


Gimang- 


0.7S 


[FR  Doc.  88-25107  Filed  11-10-86;  &45  i 
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40  CFR  Part  180 
[OPP-300154;  FRL-3107-9] 

Raw  Agrtouttural  OoimodWea, 
Definitions  and  Intotpi'^toMens 

agency:  Envinumeotal  Protet^osi 
Agency  (EPA). 

action:  Proposed  mlt. 

suMMAinr.  Tins  docmnent  proposes  diat 
40  CFR  laai  be  amended  by  adding  a 
definitian  for  the  tera  "toleraace  with 
regional  registiatiao.'' This  definition 
applies  only  to  tolerances  supported  by 
residae  data  fran  »p«>Hfic  gniMriiig 
regions  on  specific  mv  agncnhmal 
conmodities. 

DATES:  Comments,  identified  by  the 
docmnent  control  nmibei  tOW-300154j. 
should  be  received  oa  or  before 
December  12, 1986. 

ADDRESS:  By  mail,  submit  written 
comments  to: 

Infonaation  Services  Section.  Pragnm 
Masaseinent  and  Support  OivisiiMi 
(TS-757C).  OSiot  af  foeticide 
Programs,  EnvitonaieBtal  Protectioa 
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Agency,  401  M  St.  SW..  Washington, 
DC  20460 
In  person,  bring  comments  to:  Rm  236, 
CM  No.  2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Jack  Housenger,  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division.  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington,  DC  20460 

Office  location  and  telephone  number: 
Rm.  7168.  CM  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703-557-1806) 

SUPPUMENTARY  INFORMATION:  This 
document  proposes  that  40  CFR  180.1  be 
amended  by  adding  a  deflnition  for  the 
term  "tolerance  with  regional 
registration." 

In  the  Federal  Register  of  March  10. 
1982  (47  FR  10211).  EPA  announced  that 
it  would  consider  for  approval 
tolerances  for  minor  uses,  based  on 
residue  data  from  geographically  limited 
areas.  The  Agency  stated  at  that  time 
that  the  development  of  residue  data 
from  all  geographical  regions  where  the 
crop  is  grown  could  delay  efforts  to 
obtain  tolerances  for  minor  uses. 
Regional  registration  restricts  the  use  of 
the  pesticide  product  to  the  geographical 
area  for  which  suf^cient  residue  data 
have  been  submitted  and  approved.  In 
order  to  expand  the  usage,  the  registrant 
must  subnut  residue  data  that  are 
representative  of  the  expanded  use  area. 
Additional  information  regarding  data 
required  to  support  tolerances  for 
regional  registration  is  provided  in  a 
policy  statement  published  in  the 
Federal  Register  of  April  2. 1986  (51  FR 
11341). 

Since  regional  registrations  are 
geographically  restricted,  as  determined 


by  the  residue  data  submitted  in  support 
of  the  pesticide  tolerance,  the  Agency 
has  decided  that  it  will  be  useful  to 
distinguish  a  tolerance  for  regional 
registration  in  a  separate  subsection  of 
the  tolerance  rule.  Any  tolerance 
established  for  pesticide  residues 
resulting  from  use  pursuant  to  a  regional 
registration  will  be  listed  in  a  separate 
subsection  under  40  CFR  180.101  through 
180.999,  as  appropriate,  and  will  be 
therein  designated  "tolerance  with 
regional  registration."  The  subsection 
will  identify  any  tolerance  established 
for  regional  registration  and  will  refer 
the  reader  to  the  definition  for 
"tolerance  with  regional  registration"  in 
40  CFR  180.1(n). 

The  language  which  EPA  is  proposing 
to  add  to  40  CFR  180.1  is  as  follows: 

The  term  "tolerances  with  regional 
registration"  means  any  tolerance  which  is 
established  for  pesticide  residues  resulting 
from  the  use  of  the  pesticide  pursuant  to  a 
regional  registration.  Such  a  tolerance  is 
supported  by  residue  data  from  specific 
growing  regions  for  a  raw  agricultural 
commodity.  Individual  tolerances  with 
regional  registration  are  designated  in 
separate  subsections  in  40  CFR  180.101 
through  180.999,  as  appropriate.  Additional 
residue  data  which  are  representative  of  the 
proposed  nse  area  are  required  to  expand  the 
geographical  area  of  usage  of  a  pesticide  on  a 
raw  agricultural  commodity  having  an 
established  "tolerance  with  regional 
registration."  Persons  seeking  geographically 
broader  registration  of  a  crop  having  a 
"tolerance  with  regional  registration"  should 
<:ontact  the  appropriate  EPA  product  manager 
concerning  additional  residue  data  required 
to  expand  the  use  area. 

Any  interested  person  may  request 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  |OPP-300154].  AH 
written  comments  filed  in  response  to 
this  rule  will  be  available  in  the 
Information  Services  Section  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

As  required  by  Executive  Order  12291, 
the  EPA  has  determined  that  this  rule  is 
not  a  "Major"  rule  and,  therefore,  does 
not  require  a  regulatory  impact  analysis. 

The  Office  of  Management  and  Budget 
has  reviewed  this  action  and  determined 
that  the  requirements  of  section  3  of 


Executive  Order  12291  have  been 
satisfied. 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Slat  1165,  5 
U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  will  not  have  an 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly.  I 
hereby  certify  that  the  proposed 
regulation  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  31, 1986. 

James  W.  Akerman, 

Acting  Director.  Registration  Division.  Off.i  f 
of  Pesticide  Programs. 

PART  180— (AMENOEOJ 

Therefore,  it  is  proposed  that  40  CP'R 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1  is  amended  by  adding 
paragraph  (n)  to  read  as  follows: 

§  180.1    Definitions  and  interpretations; 
tolerances  for  residues. 

«        *        *         *        • 

(n)  The  term  "tolerance  with  regional 
registration"  means  any  tolerance  which 
is  established  for  pesticide  residues 
resulting  from  the  use  of  the  pesticide 
pursuant  to  a  regional  registration.  Such 
a  tolerance  is  supported  by  residue  ddia 
from  specific  growing  regions  for  a  raw 
agricultural  commodity.  Individual 
tolerances  with  regional  registration  are 
designated  in  separate  subsections  in  40 
CFR  180.101  through  180.999,  as 
appropriate.  Additional  residue  data 
which  are  representative  of  the 
proposed  use  area  are  required  to 
expand  the  geographical  area  of  usage 
of  a  pesticide  on  a  raw  agricultural 
commodity  having  an  established 
"tolerance  with  regional  registration." 
Persons  seeking  geographically  broadt-r 
registration  of  a  crop  having  a 
"tolerance  with  regional  registration" 
should  contact  the  appropriate  EPA 
product  manager  concerning  additional 
residue  data  required  to  expand  the  use 
area. 

|FR  Doc.  86-25348  Filed  11-10-86;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMiSSKM 

47CFRPartet 

( CC  DociMt  Na  aS-U;  FCC  ••-416] 

Common  Carrier  Sarvioea: 
Investigallon  of  Equal  Accesa  Rate 
Elements  Filed  Pursuant  to  Waivers 

AGENCY:  Federal  Caaununications 

CommiBston. 

action:  Order  Designating  Issues  for 

Investigation. 

SUMMARY:  The  Federal  Communications 
Commission  has  issued  an  Order 
designating  the  issues  for  Investigation 
in  CC  Docket  No.  85-93,  a  docket 
established  by  the  Common  Carrier 
Bureau  to  investigate  tariff  revisions 
filed  by  the  local  exchange  carriers 
(LECs)  to  provide  for  a  separate  rate 
element  for  equal  access  cost  recovery. 
The  Common  Carrier  Bureau  permitted 
those  tariffs  to  become  effective  subiect 
to  future  investigation  and  granted 
interim  waivers  of  Part  69  (rf  the 
Commission's  Rules,  47  CFR  Part  89.  to 
permit  the  LECS  to  use  separate  equal 
access  rate  elements.  In  setting  the 
issues  for  investigation,  the  Commission 
narrowed  the  scope  of  the  investigation 
from  that  originally  outlined  by  the 
Common  Carrier  Bureau  in  the  Orders 
granting  the  waivers  and  permitting  the 
tariffs  to  become  effective.  The 
Commission  also  concluded  that 
because  carriers'  earnings  for  the  time 
period  after  October  1. 1985  will  be 
included  in  the  CC  Docket  No.  64-800 
comprehensive  examination  of  the  LECs' 
overall  rate  of  return,  it  need  not 
examine  those  earnings  in  this  separate 
investigation.  Therefore,  in  this 
investigation,  the  Commission  has 
required  that  cost  and  revenue  data  be 
filed  by  only  those  LECs  whose  equal 
access  cost  recovery  rate  elements  were 
in  effect  prior  to  October  1, 1985. 
DATES:  Direct  cases  are  due  on 
December  19, 1986  and  oppositions  to 
Direct  cases  or  comments  on  Direct 
cases  are  due  no  later  than  January  16. 
1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT 
Marjorie  S.  Bertxnan.  Attorney,  Common 
Carrier  Bureau.  {202}  632-6917. 
SUPPt^MEMTARY  INFOBMATIOM:  This  is  a 
summary  of  the  Conunission's  Order 
designatirig  Issues  in  CC  Docket  No.  85- 
93.  adopted  October  6, 1986  and 
released  October  21, 1986.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  duriag  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room  230J.  1919  M  SU  NW.. 
Washington.  DC.  "Tlie  Complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors 
International  Transcription  Service. 
(202)  857-3800.  2100  M  St.,  NW..  Suite 
140,  Washington,  DC  20037. 

SoBiinary  of  Meuioiamlwm  Opinion  and 
Order 

CC  Docket  No.  85-93  was  initiated  by 
the  Common  Carrier  Bureau  of  April  3, 
1985  to  investigate  those  tariffs  filed 
pursuant  to  interim  waivers  of  Part  69  of 
the  Commission's  Rules  that  permitted 
the  local  exchange  carriers  (LECsJ  to  use 
separate  rate  elements  to  recover  equal 
access  costs.  In  establishing  this  Docket 
the  Bureau  subjected  the  carriers  to 
accounting  orders  and  indicated  that  the 
speciHc  issues  to  be  investigated  would 
be  designated  after  the  Commission's 
action  on  the  Federal-State  Joint  Board's 
recommendation  as  to  the  appropriate 
jurisdictional  separations  factor  fof 
equal  access  costs.  On  January  7, 1966, 
the  Commission  adopted  the  Joint 
Board's  recommenctation  that  equal 
access  be  separated  on  the  basis  of  the 
relative  state  and  interstate  minutes  of 
use  of  equal  access  facilities  provided 
by  local  exchange  carriers  (LECs),  or 
"access  minutes."  In  the  instant  Order, 
the  Commission  has  designated  the 
issues  in  the  investigation. 

The  Commission  concludes  in  this 
Order  that  a  rulemaking  proceeding 
should  be  instituted  to  determine 
whether  a  separate  equal  access 
element  should  be  established  as  a 
permanent  part  of  the  Part  69  access 
rules,  and  indicates  that  it  expects  to 
adopt  a  Notice  of  Pnoposed  Rulemaking 
dealing  with  that  issue  in  a  few  months. 
Because  of  its  decision  to  institute  a 
rulemaking,  the  Coiamission  narrowed 
the  scope  of  the  investigation  from  that 
originally  outlined  1^  the  Bureau  when 
it  permitted  the  first  separate  rate 
elements  to  take  effect  and  established 
this  investigation.  Hie  investigation  will 
focus  on  whether  the  revenues 
generated  by  the  interim  separate  equal 
access  rate  elements  permitted  the 
carriers  to  earn  a  total  return  in  excess 
of  that  authorized  fer  the  end  office  and 
transport  rate  elements. 

The  Commission  indicates  that  in  this 
investigation  it  will  examine  the  rates  of 
return  for  only  those  carriers  with  equal 
access  rate  elements  in  effect  prior  to 
October  1, 1985  sinoe  it  will  be 
examining  the  rate  of  return  for  any 
equal  access  rates  in  effect  during  the 
time  period  from  October  1, 1985  through 
December  31, 1988  according  to 
procedures  established  in  CC  Docket 
No.  84-800.  In  this  iavestigation  the 
Commission  will  determine  whether  the 


carriers  «vith  equal  access  rate  eleoieats 
would  have  experienced  a  shart£ail  in 
combined  revenues  frosi  the  end  oSThx 
(Line  Termination.  Local  Switching  and 
Intercept)  and  transport  elements  during 
the  relevant  period  in  tile  absence  of  an 
additional  charge  for  ei)ual  access.  The 
Conmiission  states  that  if  such  a 
shortfall  would  have  existed  it  will 
need  to  determine  whether  the  revenues 
from  the  equal  access  elements 
exceeded  the  shortfall.  The  Commission 
has  required  carriers  that  had  equal 
access  rate  elements  in  effect  prior  to 
October  1. 1986  to  file  cost  and  revenue 
data  as  speciHed  in  the  Order.  Direct 
cases  are  due  on  December  19. 1966  and 
Oppositions  to  Direct  Cases  or 
Comments  on  Direct  Cases  are  due  no 
later  than  January  16, 1987. 

Ordermg  Clauses  I 

It  is  therefore  ordered  that  all  parties 
subject  to  this  investigation  shall  fUe 
their  Direct  Cases  responding  to  the 
issues  set  forth  in  para.  12,  supra,  no 
later  than  December  19. 1986. 

It  is  further  ordered  that  the  Petition 
for  Suspension  and  Investigation  filed 
by  American  Telephone  and  Telegraph 
Company  against  Bell  Atlantic 
Telephone  Companies  Transmittal  No. 
43,  Southern  Bell  Telephone  and 
Telegraph  Company  Transmittal  No. 
1364.  Illinois  Bell  Telephone  Company 
Transmittal  No.  800,  Indiana  Bell 
Telephone  Company  Transmittal  No. 
798,  Michigan  Bell  Telephone  Company 
Transmittal  No.  582,  New  England 
Telephone  and  Telegraifli  Company 
Transmittal  No.  792,  Ohio  Bell 
Telephone  Company  Transmittal  No, 
716,  Pacific  Bell  Transmittal  No.  11S2. 
Southwestern  Bell  Telejlhone  Company 
Transmittal  No.  1350  and  Wisconsin 
Bell,  Inc.,  Transmittal  No.  618  is  denied. 
Federal  Communications  GommisaJon. 
William  Tricarioo, 
Secretary. 
(FR  Doc.  B6-25447  Filed  ll-10-«ft  &45  am] 

BILUNG  COOE  V12-0Va  I 


47  CFR  Parts  74  and  7« 

[MM  Docket  Na  86-405;  FCC  a«-453] 

Relaxing  of  Operatloral  and  Licensing 
Requirements;  Notice  of  Inquiry 

agency:  Federal  Commnricatkms 
Commission.  | 

action:  Notice  of  Inquiiy. 

SUMMARY:  This  action  initiates  a  review 
of  the  operational  and  licensing 
requirements  for  auxihary  stations 
operated  by  broadcast  and  cable 
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entities.  Specifically,  it  explorw  the 
feasibility  of  blanket  frequency 
authorization  for  mobile  or  portable 
Broadcast  Auxiliary  Service  fBAS) 
users.  Such  a  relaxation  would  allow 
mobile  or  portable  BAS  users  greater 
flexibility  and  mouid  provide  for  more 
effective  use  at  the  inereaeingljr  liimfed 
BAS  spectrum. 

DATE:  Comments  are  due  by  March  4, 
1987.  Reply  comments  are  due  by  June 
18. 1987. 

ADDRESS:  Federal  Communisa&ans 
Commission,  Washington,  DC  20584. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  VanDeursen.  Mass  Media  Bureau, 
(202)  632-9660: 

SUPFLEMBITARV  WFOBiUmON: 

List  of  Sabjscts 

47  CFR  Part  74 

Radio  Iweedcastrng,  Teienaion 
broadca^og'. 

47  CFR  Part  78 

Cable  televinai. 

The  Commission  has  ptt^nued. 
relaxing  the  operationaT  and  licensing 
requirements  for  remote  pickup  stations, 
aural  broadcast  auxiliary  statioiM.. 
television  broadcast  auxiliary  statiens 
(BASl,  low  power  auxilary  stayons,  and 
cable  television,  selay  stafiona, 

Noting  rtie  success  of  exuting  BAS 
frequent  coordination  psegpuns^ 
particularly  in  reliadon  taiaoMe 
operations  where  teal-time  coordination 
is  necessary,  the  FCC  concluded  that 
relaxing  the  rules  would  provide  more 
flexible  licensing  proceducea.  thus, 
reducing  the  paperwork  now  required  in 
the  Broadcast  Auxiliary  &rvices' 
licensing  process. 

Comments  aie  due  by  May  <  1987.. 
Reply  comments  arc  due  by  Jbae  lA, 
1987. 

Specifically,  the  FCC  is,  mnoiHgriBg 
blanket  frequency  authorizations:  for 

mobile  or  portable  operation  on  any 

frequency  in  bands  they  ate  permitted  to 

use^  rather  than  being  licensed  for 

specific  frequencies. 
Action  by  the  Gomraissioa  October  Ifi, 

1986.-  by  Notice  of  Inquiry  ^C  86-453). 

Commissioners  Flower  (Chaiiraanj^ 

Quelle,  Dawson,  Patrick  and  Dennis. 
For  further  injormatioa  eoatact  Hank 

VanDeursen  at  (7021  flU  9660. 

Federal  CarnnnniestionK  ConnasJaii. 

WUIiam  }.  lAem^to, 

Seavtary. 

|FR  Doc.  86-%448  PHed  11-10-88;  8:43  amf 
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DEPARTyENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-050-07-4322-14] 

Las  Vegas  District  Grazing  Advisory 
Board  Meeting;  Nevada 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Las  Vegas  District  Grazing  Advisory 
Board  will  be  held  Thursday,  December 
11, 1986.  The  meeting  will  be  in  the  Las 
Vegas  BLM  District  OfTice  conference 
room  at  4765  West  Vegas  Drive  and  will 
begin  at  10:00  a.m. 

The  agenda  is  as  follows:  1.  Election 
of  advisory  board  o^icers;  2.  Reading 
and  approval  of  minutes  from  preceding 
meeting;  3.  Range  improvement  program 
review  and  update;  4.  CRMP  process, 
program  update;  5.  Rangeland 
implementation  program  update;  6. 
Desert  tortoise  task  force  update;  7. 
BLM-USFS  interchange  update;  8. 
Grazing  fee  update;  9.  Wild  horse  and 
burro  program  update;  10.  Arrangements 
for  next  District  Grazing  Advisory  Board 
meeting;  11.  Public  comments;  12.  Other 
range  and  board  business. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
comments  to  the  board  during  the  public 
comment  period  on  the  day  of  the 
meeting  or  they  may  file  written 
statements  for  the  board's  consideration 
during  the  meeting.  Anyone  wishing  to 
make  an  oral  statement  to  the  board 
must  notify  the  District  Manager,  Bureau 
of  Land  Management,  4765  West  Vegas 
Drive  [P.O.  Box  26559),  Us  Vegas, 
Nevada  89126,  by  December  6. 1986. 
Depending  on  the  number  of  persons 
wishing  to  make  an  oral  statement,  the 
District  Manager  may  establish  a  per- 
person  time  limit  Summary  minutes  of 
the  board  meeting  will  be  maintained  at 
the  Las  Vegas  District  Office.  The 
minutes  will  be  available  for  public 
inspection  during  regular  office  hours 


(7:30  a.m.  to  4:15  p.m.)  within  30  days 
after  the  meeting. 

Dated:  November  6. 1986. 
Ben  F.  Collins, 
District  Manager. 

(FR  Doc.  86-25666  Filed  11-10-86;  10:38  am] 
BiUJIM  CODE  4310-He-M 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

National  Poundage  Quota 
Determination  for  1986-Crop  Peanuts 

AGENCY:  Agriculture  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture. 
ACTION:  Notice  of  determination. 

summary:  This  notice  affirms  the 
determinations  made  with  respect  to  the 
1986-crop  national  poundage  quota  for 
peanuts,  including  the  holding  of,  and 
results  of  the  producer  referendum  on 
whether  producers  favor  or  disfavor 
poundage  quotas,  and  the  cancellation 
of  certain  determinations  for  peanuts 
published  on  November  15, 1985  (50  FR 
47239). 

EFFECTIVE  DATE:  The  effective  date  of 
this  affirmation  is  November  12, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gypsy  Banks,  Agricultural  Economist, 
Agricultural  Stabilization  and 
Conservation  Service,  USDA,  Room 
3732-South  Building,  P.O.  Box  2415, 
Washington,  DC  20013,  (202)  447-5953.  A 
final  regulatory  impact  analysis 
describing  the  impact  of  implementing 
this  determination  is  available  on 
request  from  the  above-named 
individual. 

SUPPLEMENTARY  MFORMATION:  This 
notice  of  determination  has  been 
reviewed  under  USDA  procedures 
established  to  implement  Executive 
Order  12291  and  Departmental 
Regulation  No.  1S12-1  and  has  been 
classified  "not  major".  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  industries. 
Federal,  State,  or  local  governments  or 
geographical  regions,  or  (3)  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 


States-based  enterprises  to  complete 
with  foreign-based  enterprises  in 
domestic  or  export  markets 

The  title  and  number  of  the  Federal 
assistance  program  that  this  final  rule 
applies  to  are:  Title-«Commodity  Loans 
and  Purchases:  Number  10.051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  determination  since 
ASCS  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
determination. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

The  statutory  deadline  for  proclaiming 
the  national  poundge  quota  and  holding 
the  poundage  quota  referendum  was 
December  15, 1985.  Because  the 
determinations  affirmed  in  this  notice 
are  derived  from  the  Food  Security  Act 
of  1985  (Pub.  L  99-198)  and  that  Act  was 
not  enacted  until  December  23, 1985.  it 
was  determined  that  public  comment 
was  not  practicable  with  respect  to  the 
determinations  affirmed  in  this  notice. 

The  permanent  provisions  of  section 
358  of  the  Agricultural  Adjustment  Act 
of  1938  provide  for  the  setting  of  a 
national  marketing  quota,  a  national 
acreage  allotment  and  for 
aimouncement  of  individual  farm 
allotments  for  peanuts  for  each 
respective  crop  year.  The  farm  allotment 
and  national  marketing  quota  provisions 
of  that  subsection  were  suspended  with 
respect  to  the  1982-83.  crops  by  the 
provisions  of  the  Agriculture  and  Food 
Act  of  1981,  Pub.  L  97-98.  Since  the  1981 
amendments  applied  only  to  those 
crops,  the  permanent  provisions  of  the 
1938  Act  would  have,  but  for  additional 
amendments  to  that  Act,  required  the 
establishment  of  marketing  quota  and 
farm  allotments  for  the  1986  crop. 
Accordingly,  a  notice  was  published  in 
the  Federal  Register  on  November  15, 

1985  (50  FR  47239)  wkich.  pursuant  to 
section  358  set  forth  final  determinations 
for  a  national  marketing  quota  for  the 

1986  crop  and  a  national  acreage 
allotment  for  the  1988  crop.  That  same 
notice  also  set  forth  proposed 
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determinations  regarding  the  method  of 
apportioning  national  acreage 
allotments  to  states  and  individual 
farms,  the  setting  of  state  acreage 
allotment  reserves,  the  date  and  method 
of  conducting  a  marketing  quota 
referendum  for  the  1986-1988  crops  of 
peanuts,  and  the  price  support  level  for 
the  1966  crop. 

Because  new  legislation  was  pending, 
Congress  provided,  through  an  interim 
statute  (Pub.  L.  99-157),  enacted  on 
November  15, 1985,  for  a  postponement 
of  the  marketing  quota  referendum  for 
peanuts  which  had  been  scheduled  to  be 
conducted  by  mail  ballot  in  a  period 
from  December  9, 1985,  through 
December  13, 1985. 

The  Secretary  of  Agriculture 
December  6, 1985,  announced  in 
accordance  with  the  interim  legislation, 
a  postponement  of  the  marketing  quota 
referendum.  Therefore,  on  December  23, 
1985,  the  Food  Security  Act  of  1985  (Pub. 
L.  99-198)  was  enacted.  That  Act,  like 
the  1981  Act.  suspended  the  permanent 
provisions  of  the  1938  Act  regaccfing 
marketing  quotas  and  farm  allotments. 
Rather,  as  with  the  1982-1985  crops,  the 
1938  Act,  as  amended  by  the  1985  Act. 
provides  for  setting  of  "poundage" 
quotas  as  opposed  to  "marketing" 
quotas.  Section  358(q)  provides  that  a 
national  poundage  quota  for  each  of  the 
marketing  years  1986-1990  shall  be 
announced  by  the  Secretary  by 
December  15  of  each  such  marketing 
year. 

The  marketing  year  for  the  1988  crop, 
as  is  specified  in  section  359(m)  of  the 
1938  Act.  as  amended,  begins  on  August 
1, 1986.  The  1938  Act  as  amended,  also 
provided  for  the  holding  of  a  referendum 
by  December  15, 1985,  or  whether 
producers  are  in  favor  of,  or  o^osed  to, 
poundage  quotas.  Pursuant  to  tke  1985 
amendments,  on  January  8, 1986»  the 
Secretary  announced  a  natiwial 
poundage  quotas  of  1,356,500  short  tons 
on  a  farmers  stock  basis.  The  Secretary 
also  announced  on  that  date  that  he  had 
rescinded  the  national  acreage  allotment 
and  the  national  marketing  quota 
previously  proclaimed  for  the  1988  crop. 
Further,  the  Secretary  announced  on 
January  8, 1986  that  peanut  growers 
would  vote  January  27-31, 1986.  in  a 
mail  referendum  to  decide  whether 
poundage  quotas  and  price  support 
would  continue  for  peanut  crop  for  the 
next  five  years.  The  referendum  was 
thereafter  conducted  on  those  dates. 
Section  358(u)  of  the  1938  Act  provides 
that  the  refereodum  shall  be  conducted 
among  producers  "engaged  in  the 
production  of  quota  peanuts  in  the 
calendar  year  in  which  the  referendum 
is  held."  The  referendum  was  conducted 


among  those  producers  using,  to  die 
extent  practicable,  the  voter  eligibility 
standards  set  forth  in  7  CFR  Part  717.  Of 
the  21,456  votes  cast.  20,904  or  97.4 
percent  favored  quotas  and  a  loan 
program  for  the  next  five  crop  years. 
These  determinations  are  affirmed  in 
this  notice. 

1.  Section  358(q)(l)  of  the  1938  Act  as 
amended  by  the  1985  Act  requires  that 
the  national  poundage  quota  for  any  of 
the  1986  through  1990  markeUng  years 
shall  be  established  at  a  level  equal  to 
the  quantity  of  peanuts  which  the 
Secretary  estimates  will  be  devoted  in 
the  marketing  year  to  domestic  edible 
seed  and  related  use  except  that  die 
national  poundage  quota  for  any  such 
marketing  year  may  not  be  less  than 
1,100,000  tons.  The  1986  quota  was  set  at 
1,355,500  tons  based  upon  the  following 
data: 

Estimated  Domestic  Edible  Use  for  the 
1986-1987  Marketing  Yeah,  Most  Ljkelv 
U.S.  Weather 


NOITI 

Tone 

OomeslK 

1. 121 .000 

90.000 

135.500 

Seed 

ReMed  use  (crusting  resKkiaO 

Tom 

1.355,500 

2.  Section  358(u){l)  of  the  1S38  Act,  as 
amended,  provides  that  if  as  many  as 
two-thirds  of  the  producers  voting  in  the 
referendum  vote  in  favor  of  poundage 
quotas,  no  referendum  shall  be  held 
with  respect  to  quotas  for  the  second, 
third  and  fifth  years  of  the  period.  Since 
the  1985  Act  was  not  enacted  until 
December  23, 1985,  the  referendum 
required  by  die  1985  amendraente  was 
held  as  eariy  as  practicable  and  will  be 
treated  as  having  been  held  in  calendar 
year  1985.  Section  108B  Agricultural  Act 
of  1949.  as  amended  by  the  1985  Act, 
provides  that  notwithstanding  any  other 
provision  of  law,  no  price  support  may 
be  made  available  by  the  Secretary  for 
any  crop  of  peanuts  with  respect  to 
which  poundage  quotas  have  been 
disapproved  by  producers.  As  more  dian 
two-thirds  of  the  producers  voting  in  the 
referendum  held  January  27-31, 1986, 
were  in  favor  of  poundage  quotas, 
poundage  quotas  and  price  support 
under  the  terms  of  the  1938  and  1949 
Acts  shall  be  in  effect  for  the  1986-1990 
crops.  In  addition,  no  &u-ther  referendum 
will  be  held  for  the  1966-1990  period. 

3.  Since  the  1965  amendments  made 
the  provisions  of  section  358(b)  and 
related  "permanent"  provisions  (rf  the 
1938  Act  inapplicable  to  die  1986-1990 
crops,  the  final  and  proposed 
determinations  published  by  the 


Secretary  for  peanuts  on  November  15, 
1965,  have  been  cancelled. 

Determinations 

A.  Accordingly: 

1.  The  national  poundage  quota  for 
the  1986  crops  of  peanuts  has  been 
established  at  a  level  of  1,355.500  tons 
(farmers  stock  basis). 

2.  The  referendum  required  by  section 
358(u)  of  the  1938  Act  to  be  conducted 
with  respect  to  Hie  1986-1990  crope  of 
peanuts  was  hekl  January  27-31  by  mail 
ballot  among  producers  engaged  in  the 
production  of  quota  peanuts  in  calendar 
year  1985.  As  more  Hian  two-thirds  of 
those  voting  favored  quotas,  poundage 
quotas  and  price  support  will  be  in 
effect  for  die  1986-1990  crops  as 
provided  in  die  Agricultural  Adjustment 
Act  of  1938,  as  amended,  and 
Agricultural  Act  of  1949,  as  amended. 
No  furdier  referendum  shall  be  held 
with  respect  to  peanut  poundage  quotas 
for  the  1986-1990  crops  of  peanuts. 

3.  The  national  marketing  quota,  and 
national  acreage  allotment  established 
for  the  1988  crop  of  peanuts  as  set  forth 
in  the  determination  published  on 
November  15, 1988  (50  PR  47239)  are 
cancelled. 

B.  The  statutory  audiority  for  these 
determinations  are:  Sec.  358,  55  Stat.  88, 
as  amended  (U.S.C.  1358);  Sec.  108B  of 
the  Agricultural  Adjustment  Act  of  1949 
as  added  by  section  705  of  the  Food 
Security  Act  of  1985  (Pub.  L  99-198). 

Signed  at  Washington,  DC.  on  October  28. 
1986. 

Milton  J.  Hertz, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  86-25506  Filed  11-10-86;  8:45  amj 

nUJNG  CODE  3410-OS-M 


Commodity  Credit  Corporation 

National  Average  Support  Rates  for 
1986-Crop  Peanuts  Quota  and 
Additionai  Peanuts:  Sates  PoHcy 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Notice  of  determination. 


summary:  This  notice  affirms 
determinations  with  respect  to:  (1)  the 
national  average  support  rate  for  1986- 
crop  quota  peanuts;  (2)  die  national 
average  support  rate  for  1986-crop 
additional  peanuts;  (3)  die  Commodity 
Credit  Corporation  (CCC)  domestic 
edible,  export,  and  domestic  crushing 
sales  pohcy  for  the  1986-1990  crops  of 
peanuts;  and,  (4)  the  CCC  minimum 
export  edible  sales  price  for  1986-crop 
additional  peanuts.  These 
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determinations  were  announced  by  the 
Secretary  of  Agriculture  on  February  14, 
1986.  March  5, 1986,  and  April  22, 1966. 

These  determinations  are  made 
pursuant  to  the  Agricultural  Act  of  1949. 
as  amended  (hereinafter  referred  to  as 
"the  Act"),  and  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(hereinafter  referred  to  as  the  "1938 
Act"). 

EFFECTIVE  DATE:  April  22. 1986. 
FOR  FURTNER  INFORMATION  CONTACT: 
Gypsy  Banks,  Agricultural  Economist, 
Agricultural  Stabilization  and 
Conservation  Service.  USD  A.  Room 
3732-South  Building.  P.O.  Box  2415. 
Washington.  DC  20013.  (202)  447-5953.  A 
final  regulatory  impact  analysis 
describing  the  impact  of  implementing 
this  determination  is  available  on 
request  from  the  above-named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  determination  has  been 
reviewed  under  USDA  procedures 
established  to  implement  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
classified  "not  major".  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  industries. 
Federal.  State,  or  local  governments  or 
geographical  regions,  or  (3)  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  that  this  Hnal  rule 
applies  to  are:  Title — Commodity  Loans 
and  Purchases:  Number  10.051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  determination  since 
ASCS  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
determination. 

Public  comment  was  not  practicable 
with  respect  to  the  price  support 
determinations  contained  in  this  notice, 
nor  for  the  1986-crop  sales  policy 
determination  which  was  announced 
early  to  permit  industry  planning.  As  to 
the  sales  policy  for  the  1987-90  crops, 
conunent  has  been  determined  to  be 
unnecessary.  The  policy  for  those  crops 
is  unchanged  from  previous  years. 

The  1985  amendments  to  the  Act 
change  the  provisions  governing 


national  average  price  support  levels  for 
the  1986  through  1990  crops  of  quota  and 
additional  peanuts  by  adding  Section 
108B  to  the  Act. 

A  discussion  of  the  determinations 
affirmed  in  this  notice  follows: 

A.  National  Average  1986-Crop  Quota 
Support  Rate 

Section  108B(lKB)(i)  of  the  Act 
requires  that  the  average  1986  support 
rate  for  quota  peanuts  be  the  1985  level 
($559  per  ton]  adjusted  by  any 
percentage  increase  in  the  index  of 
prices  paid  by  producers  for 
commodities  and  services,  interest, 
taxes  and  wage  rates  during  the  period 
beginning  with  calendar  year  1981  and 
ending  with  calendar  year  1985,  as 
determined  by  the  Secretary. 

Section  1088(1  )(E)  of  the  Act  requires 
the  Secretary  to  announce  the  level  of 
support  for  quota  peanuts  no  later  than 
February  15  preceding  the  marketing 
year  for  the  crop  for  which  the  level  of 
support  is  being  determined. 

The  Department  of  Agriculture's  Index 
of  Prices  Paid  by  Farmers  for 
Commodities  and  Services,  Interest, 
Taxes,  and  Farm  Wage  Rates  is  the 
major  measure  of  changes  in  the  prices 
of  items  used  in  production  of  crops  and 
livestock  and  family  living  and  was  used 
to  adjust  the  1985  quota  support  level. 

The  monthly  Indexes  of  Prices  Paid 
(1977  =  100)  average  163  for  calendar 
year  1985  compared  with  an  average  of 
150  for  1981,  an  increase  of  8.67  percent. 
This  percentage  increase  applied  to  the 
1985  level  of  $559  per  ton  equals  $48.47 
per  ton.  That  amount  added  to  the  1985 
quota  support  level  brought  the  1986 
level  to  $607.47  per  ton. 

B.  National  Average  1986-Crop 
Additional  Support  Rate 

In  accordance  with  section  108B(2)(A) 
of  the  Act,  the  following  three  factors 
were  taken  into  consideration  in 
determining  the  national  average 
support  rate  for  1986-crop  additional 
peanuts: 

1.  Demand  for  peanut  oil  and  meal. 
The  expected  quaitity  of  peanuts 
available  for  crushing  in  1986/87 
marketing  year  (August  1, 1986,  through 
July  31, 1987),  a  residual  of  edible  use 
was  determined  to  be  431,000  thousand 
tons  compared  with  422,500  thousand 
tons  for  1985/86  marketing  year. 
Expected  peanut  oil  and  meal  prices 
were  determined  to  be  an  average  of  25 
cents  per  pound  and  $151  per  ton, 
respectively,  for  the  1986/87  marketing 
year. 

2.  Expected  Prices  of  Other  Vegetable 
Oils  and  Meals.  In  1985/86,  world 
production  of  oilseeds  was  estimated  to 
total  214  million  tons,  3  percent  higher 


than  for  1984/85.  The  increase  in  U.S. 
soybean  production  \$  the  biggest  factor 
in  the  increase.  Soybeans  account  for  48 
percent  of  world  oilseed  production 
while  peanuts  account  for  only  11 
percent.  Because  of  soybean  dominance, 
soybeans  set  the  demand-supply-price 
pattern  for  oilseeds. 

U.S.  soybean  production  for  1985/86 
increased  13  percent  to  2,099  million 
bushels  and  it  was  determined  that  the 
higher  production  and  carryover  stocks 
would  increase  supply  18  percent,  about 
1  percent  below  the  previous  high.  The 
estimated  1985/86  supply  ranks  as  the 
third  highest  on  record.  The  10  percent 
projected  increase  in  use  will  not  offset 
increased  supplies  and  carryout  stocks 
will  continue  to  rise. 

It  was  further  determined  that 
soybean  oil  prices  would  likely  drop  in 
1985/86  because  of  large  supplies  of 
vegetable  oils  relative  to  demand.  Prices 
were  estimated  to  range  from  18  to  22 
cents  per  pound,  compared  with  29.5 
cents  per  pound  for  1984/85.  Soybean 
meal  prices  were  estimated  to  range 
from  $125  to  $155  per  ton  for  1985/86, 
compared  with  $125  per  ton  for  1985/85. 

Soybean  acreage  may  drop  slightly  in 
1988  from  1985.  It  was  determined  that 
the  estimated  drop  in  production  would 
not  offset  high  carryin  stock  and  total 
supply  would  continue  to  remain  near 
the  1982  record.  However,  if  the 
expected  growth  in  demand  is  realized 
carryout  stocks  would  be  reduced. 

For  the  1986/87  marketing  year, 
soybean  oil  prices  were  projected  about 
5  percent  below  1985/86  and  soybean 
meal  prices  are  projected  down  slightly 
from  the  estimate  for  1985/86.  Total  use 
of  oil  and  meal  was  expected  to  be  up  2 
to  3  percent. 

3.  Demand  for  Peanuts  in  Foreign 
Markets.  The  demand  for  U.S.  peanuts 
in  foreign  markets  was  expected  to 
strengthen  slightly.  It  was  determined 
that  the  U.S.  would  be  expected  to 
supply  437,000  short  tons  to  the  export 
market  in  the  1986/87  maketing  year 
compared  with  an  estimated  430,000 
tons  for  1985/66. 

Section  108B(2)(A)  provides,  further, 
that  the  support  rate  for  additional 
peanuts  must  be  established  at  a  level 
estimated  to  ensure  no  loss  to  CCC  from 
the  sale  or  disposal  of  additional 
peanuts  placed  under  loan.  Peanuts  are 
pooled  by  type  and  other  factors  and 
separate  pools  are  maintained  for  quota 
and  additional  peanuts.  Subject  to  the 
pool  offset  provisions  of  sections 
108B(3)(B)  and  108B(4).  net  gains  from  a 
pool  are  redistributed  to  producers, 
while  net  losses  are  absorbed  by  CCC. 

The  additional  peanut  support  level 
was  announced  on  February  14. 1986. 
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Section  108B(2)(B)  required  thaJ  the 
announcement  be  made  by  February  15. 
Based  on  the  consideration  of  the 
market  factors  set  forth  above,  it  was 
determined  that  the  estimated  average 
crushing  price  for  additional  loan 
collateral  peanuts  from  the  1986-crop 
would  be  $209.34  per  ton.  Because  of  the 
possibility  that  all  price  supported 
additional  peanuts  would  be  sold  for 
domestic  crushing  at  competitive  prices, 
and  given  estimated  CCC's  handling  and 
related  costs  of  $59.59  per  ton,  (he 
support  level  was  set  at  $149.75  per  ton. 
That  level,  like  the  quota  level,  is  an 
average.  Under  section  403  of  the  Act. 
adjustments  can  be  made  for  quality 
and  other  factors.  Such  adjustments 
have  been  addressed  in  a  separate 
notice.  Also,  other  adjustments  required 
or  permitted  by  law  may  be  made. 

C.  CCC  Sales  Policy 

7.  Domestic  edible  use.  Section  407  of 
the  Act  provides,  generally,  that  CCC 
may  sell  peanuts  owned  or  controlled  by 
CCC  at  not  less  than  105  percent  of  the 
current  support  price,  plus  reasonable 
carrying  chaises. 

Section  359(r)(l)  of  the  1938  Act 
provides,  further,  that  support  peanuts 
shall  be  made  available  for  domestic 
edible  use  at  prices  not  less  than  costs 
including  inspection,  warehousing  and 
shrinkage,  plus  100  percent  of  the  quota 
loan  rate  if  sold  upon  delivery  by 
harvest  and  with  written  consent  of  the 
producer  plus  105  if  sold  after  delivery 
but  by  December  31;  and  plus  107 
percent  if  sold  after  December  31. 
Domestic  edible  use,  as  defined  in  the 
1938  Act,  includes  all  food  uses  (except 
crushing),  all  seed  use.  and  all  on-the- 
farm  use. 

Since  the  inception  of  the  two-price 
program  in  1978,  quota  peanuts  have 
been  sold  by  CCC  for  domestic  edible 
use  at  no  less  than  costs,  plus  105 
percent  of  the  quota  loan  rate  if  sold  by 
December  31.  and  107  percent  of  the 
quota  loan  rate  if  sold  after  December 
31.  This  policy  has  made  sales  of 
additional  peanuts  and  quota  peanuts 
consistent. 

2  Export.  Section  407  Act  exempts 
exports  sales  of  peanuts  owned  or 
controlled  by  CCC  from  minimum  price 
restrictions.  However,  since  1974.  in 
accordance  with  U.S.  trade  policy,  no 
export  sales  have  been  made  at  less 
than  the  loan  rate  plus  costs.  Since  1978. 
quota  peanuts  have  been  sold  for  all 
export  use  at  no  less  than  the  quota  loan 
rate  plus  costs. 

Additional  peanuts  for  export  edible 
use  have  been  sold  at  no  less  than  a 
fixed  price  established  each  year, 
ranging  from  $400  to  $475  per  ton.  The 
minimum  price  was  set  to  try  to 


maximize  producer  income  from 
additional  peanuts  for  export.  For 
several  years  prior  to  1982,  contract 
prices  for  additional  peanuts  were  near 
the  minimum  sales  price  for  that  use. 
However,  for  three  out  of  the  four  years 
since  1982,  the  average  contract  price 
has  been  well  below  the  minimum  sales 
price  and  few  were  sold  for  export  out 
of  the  price  support  inventory. 

As  annouced  in  a  February  14  press 
release  and  clarified  in  the  March  5 
press  release,  the  original  determination 
for  the  1986-crop  was  that  additional 
peanuts  for  the  1986-1990  crops  would 
be  sold  by  CCC  for  export  edible  use  at 
no  less  than  the  lower  of  (1)  $400  per 
ton.  or  (2)  102  percent  of  the  average 
contract  price  by  type  for  "Segregation 
1"  additional  peanuts  delivered  under 
contract,  plus  costs  (including 
inspection,  warehousing  and  shrinkage), 
for  such  marketing  year,  as  determined 
by  CCC.  "Segregation  1"  peanuts  are 
peanuts  meeting  certain  quality  criteria. 

However,  after  this  policy  was 
announced,  early  contracting  of  1986- 
crop  additional  peanuts  slowed.  For  that 
reason,  on  April  22,  the  policy  changed 
to  a  minimum  price  of  $400  per  ton.  That 
price  applies  only  to  the  1986-crop. 
Prices  for  subsequent  crops  of  additional 
peanuts  for  sales  for  export  edible  use 
will  be  announced  later. 

Consistent  with  export  policy,  quota 
and  additional  peanuts  have  been  sold 
for  export  crushing  at  no  less  than  the 
applicable  loan  rate,  plus  costs.  That 
policy  will  be  continued  for  the  1986-90 
crops.  Such  peanuts  must  be  fragmented 
prior  to  export  to  avoid  entry  into  the 
edible  market. 

3.  Domestic  crushing.  Section  407  of 
the  Act  also  exempts  domestic  crushing 
sales  from  minimum  sales  price 
restrictions.  Since  1976,  sales  for 
domestic  crushing  have  been  made 
anually  by  CCC  at  competitive  bid 
prices. 

Oil  produced  from  CCC's  domestic 
crushing  sales  has  recently  equaled  81 
percent  of  domestic  oil  consumption. 
Since  1982  there  has  been  no 
requirement  that  oil  from  CCC  domestic 
crushing  sales  be  used  domestically. 

Since  the  only  purpose  of  this  notice  is 
to  affirm  the  determinations  anounced 
by  or  on  behalf  of  the  Secretary  on 
February  14.  March  5,  and  April  22, 1986. 
with  respect  to  the  1986  levels  of  support 
for  quota  and  additional  peanuts  and 
the  CCC  sales  policy,  it  has  been 
determined  that  no  further  public 
rulemaking  is  required  the  following: 


Determinations 

A.  National  Average  1986-Crop  Quota 
Support  Rate 

The  national  average  level  of  support 
for  the  1986  crop  of  quota  peanuts  has 
been  determined  to  be  $607.47  per  ton. 
This  level  of  support  is  applicable  to 
eligible  1986  crop  farmers  stock  peanuts 
in  bulk  or  in  bags,  net  weight  basis. 

B.  National  Average  1986-Crop 
Additional  Support  Rate 

The  national  average  level  of  support 
for  the  1986  crop  of  additional  peanuts 
has  been  determined  to  be  $149.75  per 
ton.  This  level  of  support  is  applicable  to 
eligible  19a6-crop  farmers  stock  peanuts 
in  buik  or  in  bags,  net  weight  basis. 

C.  CCC  Sales  Policy 

1.  Applicability.  Except  as  indicated 
this  sales  policy  shall  be  applicable  to 
1986-90  crop  farmers  stock  peanuts  in 
bulk  or  in  bags,  net  weight  basis,  which 
are:  (1)  owned  byb  CCC.  or  (2)  peanuts 
which  are  taken  into  inventory  pursuant 
to  section  1088  of  the  Agricultural  Act  of 
1949  by  a  producer  association  on  behalf 
of  its  members  as  collateral  for  price- 
support  loans  made  available  by  CCC. 

2.  Sales  of  quota  and  additional 
peanuts  for  domestic  edible  use  for  the 
1986-1990  crops.  Sales  of  peanuts  for 
domestic  edible  use,  including  use  as 
seed,  will  be  made  by  CCC  at  prices  not 
less  than  those  required  to  cover  all 
handling  costs  incurred  with  respect  to 
such  peanuts  for  such  items  as 
inspection,  warehousing,  shrinkage,  and 
other  expenses,  plus,  in  the  case  of 
quota  or  additional  peanuts,  not  less 
than  105  percent  of  the  quota  loan  rate  if 
sold  after  delivery  by  the  producer  but 
not  later  than  December  31,  or  less  than 
107  percent  of  the  quota  loan  rate  if  sold 
later  than  December  31.  In  the  case  of 
additional  peanuts  ony.  the  price  shall 
be  all  applicable  handling  costs  plus  100 
percent  of  the  quota  loan  rate  if  the 
peanuts  are  sold  and  paid  for  during  the 
harvest  season  upon  delivery  by  and 
with  written  consent  of  the  producer. 
Those  sales  referred  to  in  the  preceding 
sentence  shall  be  permitted  only  in 
accordance  with  regulations  in  7  CFR 
Part  1446  and  7  CFR  Part  729. 

3.  Sales  of  quota  peanuts  for  export 
edible  use  and  export  crushing  for  the 
1986-1990  crops.  Sales  of  quota  peanuts 
for  export  edible  and  export  crushing 
uses  will  be  made  by  CCC  at  not  less 
than  all  costs  incurred  with  respect  to 
such  peanuts  for  such  items  as 
inspection,  warehousing,  shrinkage,  and 
other  expenses,  plus  100  percent  of  the 
quota  loan  rate.  Quota  peanuts  sold  for 
export  crushing  shall  be  fragmented 
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prior  to  export  in  accordance  with  the 
CCC  sales  contract. 

4.  Sales  of  1986-cwp  additional 
peanuts  for  export  edible  use.  The 
minimum  price  tot  sales  for  export 
edible  use  of  1986-crop  additional 
peanuts  is  $400  per  ton. 

5.  Sales  of  additional  peanuts  for 
export  crushing  for  the  198&-1990  crops. 
Sales  of  additional  peanuts  for  export 
crushing  will  be  made  by  CCC  at  not 
less  than  all  handling  costs  incurred 
with  respect  to  such  peanuts  for  such 
items  as  inspection,  shrinkage, 
warehousing,  and  other  expenses,  plus 
100  percent  of  the  additional  peanuts 
loan  rate  for  the  1986-1990  crops  of 
peanuts.  Additional  peanuts  sold  for 
export  crushing  shall  be  fragmented 
prior  to  export  in  accordance  with  the 
CCC  sales  contract. 

a  Sales  of  quota  and  additional 
peanuts  for  domestic  crushing  for  the 
1986-1990  crops.  Sales  of  quota  and 
additional  peanuts  for  domestic  crushing 
will  be  made  by  CCC  at  competitive 
prices  with  unrestricted  use  of  the  oil 
produced  from  these  peanuts,  except 
that  the  oil  may  not  be  exported  to  a 
country  involved  in  U.S.  trade 
suspension. 

Signed  at  Washington.  DC,  on  October  29. 
198& 

MUtoB  ).  Hertz, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

[FR  Doc.  86-Z&507  Filed  11-10^86;  &'45  am] 
BIUMQ  COOC  M1»4S-« 


Packers  and  Stockyards 
Administration 

[P  as  Docket  No.  6783] 

Victor  I-  Kent  ft  Sons,  Inc.;  Nottee  of 
Complaint,  Order  of  Suspension,  and 
Hearing 

Notice  is  hereby  given  that  on 
November  5, 1986,  the  Packers  and 
Stockyards  Administration.  United 
States  Department  of  Agricultiu%,  Hied  a 
"Complaint  Order  of  Suspension,  and 
Notice  of  Hearing",  the  contents  of 
which  are  as  follows: 

By  reason  of  a  preliminary  investigation 
conducted  by  tlie  Packers  and  Stockyards 
Administration,  this  proceeding  is  instituted 
under  the  provisions  of  Title  III  of  the  Packers 
and  Stockyards  Act,  1921.  as  amended  (7 
U.S.C.  \tn.et8eq.]  (hereinafter  "the  Act"). 

I 

(a)  Victor  L  Kent  &  Sons,  Inc  hereinafter 
referred  to  as  the  respondent  is  a  corporation 
whose  principal  place  of  business  is  located 
at  Route  430,  Mayville-Sherman  Road, 
Sherman,  New  York  14781. 

(b)  The  respondent  is,  and  at  all  times 
material  herein  was: 


(1)  Engaged  in  tht  business  of  conducting 
and  operating  the  Victor  L  Kent  &  Sons,  Inc.. 
stockyard,  a  posted  stockyard  subject  to  the 
Act; 

(2)  Engaged  in  the  business  of  selling 
livestock  in  commerce  on  a  commission  basis 
at  the  stockyard  and  buying  and  selling 
livestock  in  commerce  for  its  own  account: 
and 

(3)  Registered  with  the  Secretary  of 
Agriculture  as  a  market  agency  to  sell 
livestock  on  a  commission  basis  and  as  a 
dealer  to  buy  and  sell  livestock  for  its  own 
account 

II 

On  September  24, 1986,  respondent  posted 
Tariff  No.  2  at  its  stockyard  which  set 
proposed  changes  in  the  stockyard  rates  to 
become  effective  oa  September  30, 1986. 
Among  the  changes  proposed  was  the 
deletion  of  a  selling  charge  to  consignors  of 
slaughter  cattle  and  the  addition  of  a 
"Buyer's  Fee"  of  $10.00  per  animal  to  be 
assessed  to  buyers  of  slaughter  cattle. 

in 

There  is  reason  to  believe  that  the 
proposed  changes  in  the  rates  charged 
constitute  an  unfair,  unreasonable  and 
unjustly  discriminatory  rate  or  charge  in 
violation  of  sections  305  and  307(a]  of  the  Act 
[7  U.S.C.  206,  208(a)). 

rv 

On  October  1, 1966,  the  Administrator, 
Packers  and  Stockyards  Administration, 
ordered  that  the  effective  date  of  the 
Proposed  Tariff  No,  2  be  suspended  and 
deferred  for  a  period  of  thirty  (30)  days  from 
its  effective  date. 


It  is  hereby  ordered  pursuant  to  section  306 
of  the  Act  (7  U.S.C  207)  that  the 
implementation  of  the  practice  described  in 
paragraph  II  above  is  hereby  suspended  and 
deferred  for  an  additional  period  not  to 
exceed  30  days. 

It  is  further  ordered  that  for  the  purpose  of 
detennining  whether  in  fact  the  practice 
described  in  paragraph  11  above  does  or  will 
violate  the  Act  a  bearing  concerning  the 
matters  set  forth  herein  will  be  held  before  an 
administrative  law  judge  of  the  Department 
at  a  time  and  place  to  be  specified  at  a  later 
date,  of  which  respondent  will  receive 
adequate  notice.  At  such  hearing,  the 
respondent  and  all  other  interested  parties 
will  have  the  right  to  appear  and  present  such 
evidence  with  respect  to  the  matters  and 
things  set  forth  herein  as  may  be  relevant  and 
material. 

It  is  further  ordered  that  copies  hereof  shall 
be  served  upon  the  parties. 

Any  and  all  interested  persons  who 
may  wish  to  appear  and  present 
evidence  relative  to  the  issues  in  this 
proceeding  shall  give  notice  by  filing  a 
statement  to  that  effect  that  the  l-Iearing 
Clerk,  United  States  Department  of 
Agriculture,  Washington,  DC  20250, 
within  20  days  di  the  date  of  the 
publication  hereof  in  the  Federal 
Register. 


Done  at  Washington,  DC,  this  Bth  day  of 
November  1986. 
B.H.  (Bill)  Jones, 

Administrator.  Paclters  and  Slociiyards 
Administration. 

[FR  Doc.  86-25508  Filed  11-10-86:  8:45  am] 

BILUNG  CODE  3410-KO-a 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Financial  Assistance  Application 
Announcements;  Massachusetts 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY.  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  stibject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$217,700  for  the  project  performance  of 
March  1, 1987  to  February  29, 1988.  The 
MBDC  will  operate  in  the  Boston,  Mass. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $217,700  in  Federal  funds  and 
a  minimum  of  $38,418  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonproHt  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
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technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continued.  Continued  fiuiding 
will  be  at  the  discretion  of  MBDA  based 
on  such  factors  as  an  MBDC's 
satisfactory  performance,  the 
availability  of  funds,  and  Agency 
priorities. 

DATES:  Closing  date:  The  closing  date 
for  applications  is  December  15, 1988. 
Applications  must  be  postmarked  on  or 
before  December  15. 1986. 
ADDRESS:  New  York  Regional  Office. 
Minority  Business  Development  Agency. 
26  Federal  Plaza.  Room  3720.  New  York. 
New  York  10278,  Area  Code/  Telephone 
Number.  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gina  A.  Sanchez.  Regional  Director  New 
York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development, 
Catalog  of  Federal  Domestic  Assistance] 

Dated:  November  5, 1986. 
Gina  A.  Sanchez, 

Regional  Director.  New  York  Regional  Off  ice. 
(PR  Doc.  86-25474  Filed  ll-10-«;  a-45  am] 

BILLINQ  CODE  3910-21-M 

National  OcMnic  and  Atmospheric 
Administration 

[ModHlcation  No.  1  to  Pormit  No.  473] 

Marine  lilammais  Permit  Modification; 
Washington  Department  of  Game 
(P250A) 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  {  216J3  (d)  and  (e) 
of  the  Regulations  Governing  the  Talcing 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Scientific  Permit  No.  473 
issued  to  the  Washington  Department  of 
Game,  Marine  Mammal  Investigations, 
600  North  Capitol  Way,  GJ-ll,  Olympia. 
Washington  98504-0091  on  June  15. 1984 
(49  PR  25892)  is  modified  as  follows: 
Sections  A.3-7  are  added: 

3.  Sixty  (60)  harbor  seals  {Phoca 
vitulina)  may  be  injected  with  isotopes 
of  either  oxygen-18  and  tritium  or 
deuterated  water  each  year. 


4.  These  seals  may  be  held  for 
approximately  3-hours  on  the  haulout 
and  blood  sampled  before  being 
released. 

5.  After  a  minimum  of  3  to  5  days 
these  seals  may  be  recaptured  and 
blood  sampled.  At  this  time  they  would 
be  reinjected  with  tritiated  water 
followed  by  a  final  blood  sample  3  hours 
later. 

6.  Forty  (40)  of  the  seals  authorized  in 
A.3  may  have  depth  or  dive  recorders 
attached. 

7.  Captured  seals  may  be 
administered  an  intermuscular  injection 
of  tetracycline  at  a  dosage  of  2-5  mg/lb 
body  weight. 

Section  B.l  is  deleted  and  replaced  by: 

1.  This  research  shall  be  conducted  in 
the  areas  and  for  the  purposes  set  forth 
in  the  application  and  modification 
request. 

Section  B.7  is  added: 

7.  The  Holder  shall  submit  a  report  on 
the  preliminary  study  that  is  conducted 
to  assess  the  feasibility  of  recapturing 
specific  harbor  seals  which  indicates 
that  individuals  can  be  recaptured  with 
a  minimum  of  harassment  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington, 
DC  20235.  Based  on  this  review  the 
Assistant  Administrator,  in  consultation 
with  the  Nordiwest  Region,  may 
authorize  the  use  of  doubly-labeled 
water  and  the  applying  of  depth 
recorders. 

This  modification  became  effective 
November  4, 1986. 

Documents  submitted  in  connection 
with  the  above  Permit  and  modification 
are  available  for  review  in  the  following 
offices: 

Protected  Species  ENvision,  National 
Marine  Fisheries  Service,  1825 
Connecticut  Avenue,  NW.,  Room  805. 
Washington.  DC;  and 

Director.  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way.  NE..  BIN  C15700,  Seattle. 
Washington  98115. 

Dated:  November  5. 1986. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  8&-2S471  Filed  11-10-88;  8:45  am] 

BHJJNQ  COK  a810-2>-«l 


published  in  the  Federal  Register  (51  FR 
2936)  that  an  application  had  been  filed 
by  Dr.  Kenneth  S.  Norris,  Dr.  Randall  S. 
Wells,  and  Dr.  William  T.  Doyle, 
Institute  of  Marine  Sciences,  Long 
Marine  Laboratory  University  of 
California,  Santa  Cruz,  Cahfomia  95064. 
to  freeze-brand,  roto-tag,  blood  sample, 
radio  tag.  and  extract  teeth  fi^m  Pacific 
white-sided  dolphins  (Lagenorhynchus 
obliquidens)  for  scientific  research. 

Notice  is  hereby  given  that  on 
November  5, 1986  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW..  Room  805  Washington. 
DC;  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street.  Terminal  Island,  California 
90731-7415. 

Dated:  November  5, 1986. 
fames  E.  Douglas,  Jr. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc  86-25470  Filed  11-10-88;  8:45  am] 
BNJJNG  CODE  3910-22-M 


[P20FI 

Marine  Mammals;  Issuance  of  Pennit 
to  Dr.  Kenneth  S.  Norris,  Dr.  Randall  S. 
Wens,  and  Dr.  William  T.  Doyle 

On  January  22, 1986,  notice  was 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

Defense  Equal  Opportunity 
Management  Institute  Board  of 
Visitors;  Advisory  Committee  Meeting 

The  Defense  Equal  Opportunity 
Management  Institute  (DEOMI)  Board  of 
Visitors  will  meet  at  Patrick  Air  Force 
Base.  Florida.  11-12  December  1986. 

The  purposes  of  the  meeting  will  be  to 
update  Board  Members  on  curriculum 
and  support  matters  at  DEOMI.  orient 
new  members  of  the  Board  of  Visitors, 
and  to  report  on  the  status  and  progress 
of  the  Joint  Service  Occupational  Survey 
project. 

The  meeting  will  convene  at  8:00  a.m. 
on  11  December  1986  and  adjourn  on  12 
December  1986  at  12:00  m.  The  meeting 
is  open  to  the  public.  For  further 


I 


I 
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infonnatkm.  contact  the  DEOMI  Public 
Affairs  Ctffice  at  (305)  491-6096/8017. 
NoTenibere,19aa. 
Patricia  R  Maww. 

OSD  Fedaal  Register  Liaison  Officer. 
Department  of  Defense. 
(FR  Doc.  86-ZS50B  Filed  11-10-86:  a-45  am] 
I  coat  MIO-OI-M 


Defenee  Science  Board  Task  Force  on 
Computer  AppHcationa  to  Training  and 
WarQainIng;  Meetinga 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Computer  Applications  to 
Training  and  Wargaming  will  meet  in 
closed  session  on  December  12-13, 1966 
at  Eglin  Air  Force  Base,  Florida. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  aflect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  study  how  to  integrate 
anticipated  advances  in  computer 
technology  with  ongoing  simulation 
eff^orts,  supporting  training  and 
wargaming  for  joint  warfighting. 

In  accordance  with  section  10(d]  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 
November  6. 1986. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[PR  Doc.  86-22510  Filed  11-10-86:  8:45  am] 

BIUJNQCOOE  MW-OVai 

Department  of  ttra  Air  Force 

USAF  Sdentmc  Adviaory  Board; 
Meeting 

November  4. 1986. 

The  USAF  Scientific  Advisory  Board 
Directorate  of  Engineering  and  Services 
Advisory  Group  will  meet  at  the  Air 
Force  Office  of  Scientific  Research, 
Boiling  AFB,  Wash  DC  on  December  2. 
1986  6t>m  910O  a.m.  to  11:30  a.m.:  at 
Headquarters  Air  Force  Systems 
Command,  Andrews  AFB,  MD  on 
December  2. 1986  from  1:30  p.m.  to  4:30 
pjD.;  and  at  Headquarters  Tactical  Air 
Command,  Langley  AFB,  VA  on 
December  3, 1986  &om  9:00  a.m.  to  4:00 
p.m. 


The  purpose  of  the  meeting  is  for 
Airlift  Panel  to  review,  discuss  and 
evaluate  the  mechanisms  by  which 
laboratory  products  are  transitioned  to 
the  field.  The  meeting  will  include 
classified  discussions  on  technology 
issues. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  infonnation,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 

Patsy  ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  86-25424  Filed  11-10-86:  8:45  am] 

BILUNG  CODE  3910-01-« 


USAF  Scientific  Advisory  Board; 
IMeetIng 

November  4, 1986.     | 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Minuteman  III 
Penetration  Aids  will  meet  at  the 
Pentagon,  Washington  DC  on  December 
10-11, 1966  from  800  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review,  discuss  and  evaluate  the 
effectiveness  of  penetration  aids 
proposed  for  the  Minuteman  III. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  infonnation,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patsy  |.  Conn«r,        | 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  86-25425  FUed  11-10-86;  8:45  am] 

BILUNG  COOE  M10-«1-e 


DEPARTMENT  OP  EDUCATION 

National  Advisory  Committee  on 
Acreditation  and  Institutional 
Eligibility;  Meeting 

agency:  Department  of  Education. 
action:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
public  meeting  of  the  National  Advisory 
Committee  on  Accreditation  and 
Institutional  Eligibiliity.  It  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  required  under  section 
10(a](2]  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 


its  opportunity  to  attend  and  to 
participate. 

DATES:  December  1, 1986,  8:00  a.m.  until 
5:30  p.m.  and  December  2.  8:00  a.m.  until 
5:30  p.m.  local  time.  Requests  for  oral 
presentations  before  the  Committee 
must  be  received  on  or  before  November 
24, 1986.  Written  comments  may  be 
submitted  at  any  time  prior  to  the 
meeting  and  will  be  considered  by  the 
Advisory  Committee. 
ADDRESS:  Georgetown  Marbury  Hotel. 
3000  M  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  W.  Ross,  Chief,  Agency 
Evaluation  Branch,  40i  Maryland 
Avenue  SW.  (Room  3030,  ROB-3),  U.S. 
Department  of  Education,  Washington. 
DC.  20202  (202)  732-3466. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  committee  on 
Accreditation  and  Institutional 
Eligibility  is  authorized  by  section  1205 
of  the  Higher  Education  Act  as  amended 
by  Pub.  L  96-374  (20  U.S.C.  1145).  The 
Committee  advises  the  Secretary  of 
Education  regarding  his  responsibility  to 
publish  a  list  of  nationally  recognized 
accrediting  agencies  and  associations. 
State  agencies  recognized  for  the 
approval  of  public  postsecondary 
vocational  education,  and  State 
agencies  recognized  for  the  approval  of 
nurse  education. 

The  Committee  also  advises  the 
Scretary  of  Education  regarding  policy 
affecting  both  recognition  of  accrediting 
and  approval  bodies,  and  institutional 
eligibility  for  participation  in  Federal 
fuiiding  programs. 

The  meeting  on  December  1-2  will  be 
open  to  the  public.  The  Advisory 
Commitee  will  review  petitions  and 
interim  reports  by  the  Following 
accrediting  agencies  relative  to 
continued  recognition  by  the  Secretary 
of  Education.  Hie  Committee  will  also 
hear  presentations  by  representatives  of 
these  petitioning  agencies  and  interested 
third  parties.  Finally,  Chairman  Donald 
Stewart  will  present  the 
recommendations  of  the  NACAIE 
"Working  Group"  to  strengthen  the 
"Secretary's  Recognition  procedures  for 
National  Accreditatioa  Bodies  and  State 
Agencies."  The  Agencies  having 
petitions  and  interim  reports  pending 
before  the  Committee  are: 

Petitions  for  Recognition  as  NattonaOy 
Reoognizad  Accretitiiif  Agandes  and 
Associations 

A.  Petitions  for  Renewal  of  Recognition 

Accrediting  Council  oa  Education  in 

loumalism  and  Mass 

Communications 
American  Association  of  Bible  Colleges 
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American  Association  of  Nurse 

Anesthetists 
American  Dietetic  Assocation 
American  Medical  Association, 

Committee  on  Allied  Health 

Education  and  Accreditation,  in 

cooperation  with  review 

committees  for: 
Diagnostic  Medical  Sonogrpahy 
Electroencephalographic  Technologist 
Ophthalmic  Medical  Assistant 
Perfusionist 
Association  for  Clinical  Pastoral 

Education 
Council  on  Social  Work  Education 
National  Accreditation  Council  for 

Agencies  Serving  the  Blind  and 

Visually  Handicapped 
National  Association  of  Schools  of 

Dance 
National  Architectural  Accrediting 

Board 

B.  Interim  Reports 

Accrediting  Commission  on  Education 

for  Health  Services  Administration 
American  Osteopathic  Association 
Commission  on  Opticiamy 

Accreditation 
Council  for  NoncoUegiate  Continuing 

Education 
National  Association  of  Trade  and 

Technical  Schools 
National  Council  for  Accreditation  of 

Teacher  Education 
Western  Association  of  Schools  and 

Colleges,  Accrediting  Commission 

for  Schools 

Petitions  for  Recognition  as  Stats 
Agendas  for  the  Approval  of  Public 
Postsecondary  Vocational  Education 

A.  Petitions  for  Renewal  of  Recognition 

Delaware  State  Board  of  Education 
Office  of  the  Superintendent  of  Public 
Instruction,  State  of  Washington 

B.  Interim  Reports 

Missouri  State  Board  of  Education 
New  Jersey  State  Department  of 

Education 
Utah  State  Board  for  Vocational 

Education 

Petition  for  Recognitian  at  a  Stale 
Agency  for  the  Approval  of  Nurse 
Education 

A.  Interim  Report 

Maryland  State  Board  of  Examiners  of 
Nurses 
In  addition  to  the  review  of  the  above 
petitions  and  interim  reports,  the 
Advisory  Committee  will  review  a 
request  by  the  Department  of  the  Army 
for  a  recommendation  concerning 
authority  of  the  Judge  Advocate 
General's  School  to  award  the  degree  of 
Master  of  Laws  (LLM.) 


Requests  for  oral  presentations  before 
the  Committee  should  be  iuboutted  in 
writing  to  Leslie  W.  Ross  (address 
above].  Requests  should  include  the 
names  of  all  persons  seeking  an 
appearance,  the  organization  they 
represent  and  the  purpose  for  which  the 
presentation  is  requested.  Requests 
should  be  received  on  or  before 
November  24, 1986.  Time  constrains  may 
limit  oral  presentations.  However,  all 
written  materials  will  be  considered  by 
the  Advisory  Committee. 

A  record  will  be  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
Office  of  Postsecondary  Education.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  (Room  303a  ROB-3). 
Washington,  E>C  from  the  hours  of  8M} 
a  jn.  to  4:30  p.m..  Monday  through 
Friday. 

Signed  at  Washington.  DC.  on  November  6. 
1986. 

Dated:  November  5, 1966. 

C  RoBaM  iQinbeiliiig, 

Assistant  Secretary  for  Postsecondary 
Education. 

[Fit  Doc.  86-2S482  Filed  11-10-86;  8:45  am] 
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National  Advlaory  Board  on 
Intanwrtlcnal  Education  Programs; 


AOENCv:  National  Advisory  Board  on 
International  Education  Programs. 
ACTKMC  Notice  of  meeting. 

summary:  This  notice  seU  forth  the 
schedule  of  a  forthcoming  meeting  of  the 
National  Advisory  Board  on 
International  Education  Programs. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is  also 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
dates:  December  1. 2. 1988. 
AOORESS:  Hyatt-Arlington  Hotel  13ZS 
Wilson  Boulevard,  Arlington,  Virginia 
2220»-4990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  M.  Gardner,  Postsecondary 
Relations  Staff,  ROB-3,  Room  4082,  400 
Maryland  Avenue.  SW..  Washington, 
DC  20202  (202-732-3547). 
SUFFLEMENTARY  INFORMATION:  The 
National  Advisory  Board  on 
International  Education  Programs  is 
established  under  section  621  of  the 
Higher  Education  Act  of  196S,  as 
amended,  by  the  Education 
Amendments  of  1980  (Pub.  L.  96-374;  20 
U.S.C.  1131].  Its  mandate  is  to  advise  the 
Secretary  of  Education  on  the  conduct  of 
the  programs  under  this  title. 


This  meeting  of  the  National  Advisory 
Board  on  International  Education 
Programs  is  open  to  die  pubbc. 

The  agenda:  The  Board  will  examine 
the  Tide  VI  Sections  of  Pub.  L  99^498. 
The  Higher  Education  Amendments  of 
1986,  and  the  issues  for  which  the 
Department  is  obl^ed  to  draft 
regulations.  Also,  general  Board 
business  for  1967  will  be  discussed. 

The  afternoon  of  December  2.  the 
Board  will  conduct  an  on-site  visit  to  the 
Foreign  Service  Institute.  1400  Key 
Boulevard,  in  Arlington. 

Records  are  kept  on  the  Board 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of 
Postsecondary  Relations  Staft  from  KOO 
a.m.  to  4:00  pjn.,  ROB-3.  7tii  &  D  Streets, 
SW..  Room  3915.  Washington.  DC 

Signed  at  Washington.  DC  on  Nov.  5. 1966. 

C  Ronald  Kimtieriing. 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc  86-25483  Filed  11-10-88;  8:45  am) 

HUJMQ  cooc  4eg»«i-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[Dodiet  No.  EfU-CftE-«S-57:  OFP  Caae  No. 
5314S-3797-20-21-22] 

Accaptanca  of  Pedtion  for  ExempBon 
and  AvaRaiilllty  of  Cartmcation  l>y 
Virginia  Electric  and  Power  Co^ 
Richmond.  VA 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  acceptance. 

summary:  On  September  25, 1986. 
Viiginia  Electric  and  Power  Company 
(Virginia  Power  or  the  petitioner]  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Eneigy  (DOE)  requesting  two  (2) 
permanent  exemptions  based  on  the 
"lack  of  alternate  fuel  supply  at  a  cost 
which  does  not  substantially  exceed  the 
cost  of  using  imported  petroleum"  for  2 
proposed  210  megawatt  combined  cycle 
gas  turbine  generating  units  to  be  built 
at  Virginia  Power's  Chesterfield  Power 
Station  in  Chesterfield  County,  Virginia, 
from  die  prohibitions  of  Tide  n  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (42  U.S.C  8301  et  seq.)  ("FUA" 
or  "Uie  Act").  Tide  fl  of  FUA  prohibits 
both  the  use  of  petroleum  and  natural 
gas  as  a  primary  energy  source  in  any 
new  powerplant  and  the  construction  of 
any  such  facility  without  the  capability 
to  use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
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for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  setting 
forth  criteria  and  procedures  for 
petitioning  for  this  type  of  exemption 
from  the  prohibitions  of  Title  II  of  FUA 
are  found  in  10  CFR  503.37. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
"SUPPLEMENTARY  INFORMATION"  section 
below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW.,  Room  lE- 
190,  Washington.  DC  20585,  from  9:00 
a.m.  to  4:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  December  29. 1986.  A  request  for 
a  public  hearing  must  be  made  within 
this  same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs, 
Room  GA-093,  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585. 

Docket  No.  ERA-C&E-86-50  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Duchaine.  Coal  &  Electricity 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue.  SW.. 
Room  GA-093,  Washington.  DC  20585. 
Telephone  (202)252-6233. 
Steven  E.  Ferguson.  Esq..  Office  of 
General  Counsel.  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113. 1000  Independence  Avenue,  SW., 


Washington.  DC  20585,  Telephone 
(202)252-6947. 

SUPPLEMENTARY  INFORMATION:  Virginia 
Power  proposes  to  install  a  total  of  2 
(210  MW  each)  combined  cycle  gas 
turbine  generators  at  its  Chesterfield 
Power  Station  (units  7  &  8  respectively). 
The  first  combined  cycle  unit  will  be 
constructed  in  two  phases.  The  first 
phase  will  involve  installation  of  one 
combustion  turbine  and  related  support 
equipment.  For  Unit  7,  this  phase  will  be 
completed  in  1990.  The  second  phase 
will  involve  the  addition  of  a  heat 
recovery  steam  generator  (HRSG)  and 
steam  turbine  to  the  combustion  turbine. 
The  second  phase  of  construction  for 
Unit  7  will  be  completed  by  1991.  The 
method  of  constructing  Unit  8  has  not 
yet  been  determined,  but  at  this  time  the 
unit  is  scheduled  for  completion  in  1992. 

The  combined  cycle  powerplant  will 
burn  natural  gas  as  its  primary  fuel  to 
drive  a  combustion  turbine-generator. 
The  exhaust  will  feed  to  a  two-pressure 
HRSG.  High  pressure  steam  from  the 
HRSG  will  drive  a  steam  turbine- 
generator.  Steam  exhaust  will  be 
circulated  to  the  reheater  section  of  the 
HRSG  and  then  piped  to  the 
intermediate  and  low  pressure  section  of 
the  steam  turbine  and  then  to  the 
deaerating  condenser. 

Section  212(a){l)(A)(ii)  of  the  Act 
provides  for  a  permanent  exemption  due 
to  lack  of  an  alternate  fuel  supply  at  a 
cost  which  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum.  To  qualify  the  petitioner 
must  certify  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantify  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  proposed  unit; 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  §  503.6 
(cost  calculation)  of  the  regulations; 

(3)  No  alternate  power  supply  exists, 
as  required  under  §  503.8  of  the 
regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  J  503.9  of  the  regulations: 
and 

(5)  Alternative  sites  are  not  available, 
as  required  under  §  503.11  of  the 
regulations. 

In  accordance  with  the  evidentiary 
requirements  of  4  503.32(b)  (and  in 
addition  to  the  certifications  discussed 
above),  the  petitioner  has  included  as 
part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 


2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  Part  1500  et  seq.\ 
and  DOE  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of:  (1)  An 
Environmental  Impact  Statement  (EIS): 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment. 

If  an  EIS  is  determined  to  be  required, 
ERA  will  publish  a  Notice  of  Intent  to 
prepare  an  EIS  in  the  Federal  Register  as 
soon  as  practicable.  No  final  action  will 
be  taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Virginia  Power  is  entitled  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this- proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington.  DC,  on  November  3. 
1986. 

Robert  L  Oavies, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

|FR  Doc.  86-25464  Filed  11-10-86;  8:45  am| 
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(Docket  No.  ERA-CAE-86-54;  OFP  Case  No. 
67004-9032-21-24] 

Order  Granting  United  States  Borax  & 
Ctiemical  Corp.  Exemption  From  the 
Protiil»itions  Of  tlie  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

agency:  Economic  Regulatory 

Administration,  DOE. 

action:  Order  granting  exemption. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978,  42 
U.S.C.  8301  etseq.  ("FUA"  or  the  "Act"), 
to  United  States  Borax  &  Chemical 
Corporation  (U.S.  Borax).  The 
permanent  cogeneration  exemption 
permits  the  use  of  natural  gas  as  the 
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primary  energy  source,  for  the  proposed 
cogeneration  facility  to  be  located  at 
Boron.  California.  The  final  exemption 
order  and  detailed  infomiatioa  are 
provided  in  the  "SUPPtEMENTMlv 
INFOMNATKHi"  section  below. 

DATtS:  The  order  shall  take  effect  on 
January  5. 1987. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW.,  Room 
lE-190.  Washington,  DC  20585,  Monday 
through  Friday,  9.H)0  a.m.  to  4i30  p.m., 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myra  L.  Couch.  Coal  and  Electricity 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW„ 
Room  GA-093,  Washington,  DC  20585. 
Telephone  (202)  252-67B9 
Steven  E.  Ferguson,  Esq..  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building — Room  dA- 
113. 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585.  Telephone 
(202)  252-6749. 

SUPPLEMEMTAItY  INrOWMATlOW:  Hie 

facility  for  which  U.S.  Borax  is 
requesting  a  permanent  cogeneration 
exemption  is  a  45  MW  combined  cycle 
gas  turbine  in  addition  to  its  existing 
cogeneration  facility  in  Boron, 
California,  which  will  generate  electrical 
power  for  sale  to  Southern  California 
Edison  and  produce  steam  to  be  used  in 
U.S.  Borax  Refinery.  The  system  will 
consist  of  a  gas  turbine,  heat  recovery 
steam  generator,  and  extracting/ 
condensing  steam  turbine-generator. 
The  facility  will  bum  natural  gas  and 
will  be  capable  of  utilizing  #2  oil  as  a 
back-up  fuel. 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  SG1.3(b).  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  September  16, 1986, 
(51  FR  32B26),  commencing  a  45-day 
public  comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Envirorunental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing: 

The  comment  period  closed  on 
October  31, 1986:  no  comments  were 
received  and  no  hearing  was  requested. 


Order  Grantiiig  Psnnanent  Cogeoaratton 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
U.S.  Borax  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA.  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  U.S.  Borax,  lo  permit  the 
use  of  natural  gas  as  the  primary  energy 
source  for  its  cogeneration  facility. 

Pursuant  lo  section  702(c)  of  the  Act 
of  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before 
January  5. 1987. 

Issued  in  Washington.  DC.  on  Novcinl>er3. 
1986. 
Robert  L  DaviM, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

|FR  Doc.  86-25465  FHed  11-10-86:  8:45  am| 
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Office  Of  HMrings  and  Appeals 
Proposad  Refund  Procedures 

AOENCY:  Office  of  Hearings  and 

Appeals.  DOE. 

action:  Notice  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of  a  total  of 
$1,797,191.59  (plus  accrued  interest) 
obtained  from  five  crude  oil  resellers  or 
producers:  O.B.  Mobley,  Jr.  ((^se  Na 
HEF-0499).  Gulf  Energy  and 
Development  Corp.  (Case  No.  HEF- 
0568).  Amcole  Energy  Corp.  (Case  Na 
HEF-0585).  Texas  Arkansas.  Colorado 
and  Oklahoma  Oil  Purchasing  Corp. 
(Case  No.  KEF-0036)  and  Petroleum 
Supply.  Inc.  and  Donald  L  Ragland 
(Case  No.  KEF-0046).  The  OHA  has 
tentatively  determined  that  the  funds 
will  be  distributed  in  accordance  with 
the  DOE'S  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4, 1986). 

DATE  AND  ADONESS!  Comments  must  be 
filed  in  duplicate  within  30  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  All  comments 
should  display  a  reference  to  the 
applicable  case  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 


Office  of  Hearings  and  Appeals  1000 
Independence  Avenue  SW., 
Washington,  DC  20585  (202)  252-28ea 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatiely  formulated  to 
distribute  monies  obtained  from  five 
crude  oil  resellers  or  producers:  O.B. 
Mobley,  Jr.,  Gulf  Energy  and 
Development  Corp.,  Amcole  Energy 
Corp.,  Texas,  Arkansas.  Colorado  and 
Oklahoma  Oil  Purchasing  Corp..  and 
Petroleum  Supply,  Inc.  and  Donald  L. 
Ragland.  These  firms  remitted  monies  to 
the  DOE  to  settle  possible  pricing 
violations  with  respect  to  their  sales  of 
crude  oil.  The  firms'  payments  are  being 
held  in  an  interest-bearing  escrow 
account  pending  distribution  by  the 
DOE. 

The  DOE  has  tentatively  decided  that 
distribution  of  the  monies  received  from 
the  five  consent  order  firms  will  be 
governed  by  the  DOE's  Statement  of 
Modified  Restitutionary  Policy  in  Crude 
Oil  Cases.  51  FR  27899  (August  4, 1986). 
That  policy  states  that  crude  oil 
overcharge  monies  will  be  divided 
among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
petroleum  products. 

Under  the  plan  we  are  proposing, 
refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of  crude 
oil  or  refined  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submissicHi  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  IKX)  p.m.  and  5.-00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234. 1000 
Independence  Washington,  DC  20585. 
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Dated:  November  4. 1986. 
G«ofge  B  Brasnay, 

Director.  Office  of  Hearings  and  Appeals. 
November  4. 1986. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms:  O.B.  Mobley,  Jr.;  Gulf 
Energy  and  Development  Corp;  Amcole 
Energy  Corp.;  Texas,  Arkansas, 
Colorado  and  Oklahoma  Oil  Purchasing 
Corp.;  and  Petroleum  Supply,  Inc.  and 
Donald  L.  Ragland. 

Dates  of  Filings:  April  5, 1984;  March 
7, 1985;  May  31, 1985;  May  8, 1986;  and 
July  10. 1986. 

Case  Numbers:  HEF-0499;  HEF-0568; 
HEF-0585;  KEF-0036:  and  KEF-0046. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  CFR  Part  205. 
Subpart  V.  Such  procedures  enable  the 
DOE  to  refund  monies  to  those  injured 
by  alleged  violations  of  the  DOE  pricing 
regulations. 

This  proceeding  involves  Hve 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  which  the 
ERA  filed  with  the  OHA  with  respect  to 
funds  obtained  &om  O.B.  Mobley,  Jr. 
(Mobley).  Gulf  Energy  and  Development 
Corp.  (Gulf  Energy).  Amcole  Energy 
Corp.  (Amcole).  Texas,  Arkansas, 
Colorado  and  Oklahoma  Oil  Purchasing 
Corp.  (TACO).  Petroleum  Supply,  Inc. 
and  Donald  L  Ragland  Corp.  (PSI).^ 
TACO  and  PSI  were  "resellers"  of  crude 
oil:  the  other  remaining  three  consent 
order  firms  were  "producers"  of  crude 
oil.  All  were  subject  to  the  provisions  of 
the  DOE's  Mandatory  Petroleum  Price 
Regulations.  The  consent  orders  which 
are  the  subject  of  these  refund 
proceedings  all  involve  alleged  crude  oil 
pricing  violations.  The  combined 
amount  of  principal  in  escrow  totals 
$1,797,191.59.  Pending  distribution,  these 
funds  are  being  held  in  escrow  by  the 
DOE  in  an  interest-bearing  account 
administered  by  the  Department  of  the 
Treasury.*  This  Decision  and  Order 


■  The  funds  were  obtained  by  the  DOE  in 
acccrdance  with  consent  orders  executed  between 
the  DOE  and  the  Tirms  on  the  following  dates: 
Mobley— September  23. 1985.  Gulf  Energy— May  16, 
1984.  Amcole— September  24. 1984.  TACO— 
September  23. 1983.  and  PSI— May  21. 1986. 

'  As  of  September  30. 1986.  the  total  amount  in 
escrow  equals  $2,178,944.64.  including  interest. 


proposes  procedures  by  which  the  OHA 
will  distribute  these  funds.  Comments 
are  solicited  on  these  proposed 
procedures. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds  are 
set  forth  in  10  CFR  Part  205,  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  cannot  readily 
identify  the  persons  who  may  have  been 
injured  as  a  result  of  alleged  or 
adjudicated  violations  or  to  ascertain 
the  amount  of  each  person's  injuries.  For 
a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  H  82,508 
(1981),  and  Office  of  Enforcement.  8 
DOE  1182.  597(1981). 

We  have  considered  the  ERA's 
requests  to  implement  Subpart  V 
procedures  with  respect  to  the  monies 
received  from  the  five  consent  order 
firms  and  have  determined  that  such 
procedures  are  appropriate. 
Accordingly,  we  will  grant  the  ERA's 
requests. 

Since  the  monies  which  the  consent 
order  firms  remitted  to  the  DOE  settle 
alleged  crude  oil  regulatory  violations, 
we  propose  that  the  funds  be  distributed 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges 
issued  on  July  28, 1986.  51  FR  27899 
(August  4, 1986)  (hereinafter  referred  to 
as  "the  DOE  Policy").  Under  that  policy 
up  to  20  percent  of  alleged  crude  oil 
violation  amounts  will  be  reserved  to 
satisfy  valid  claims  by  eligible 
purchasers  of  crude  oil  and  refined 
petroleum  products.  Remaining  funds 
are  to  be  disbursed  to  the  state  and 
federal  governments  for  indirect 
restitution,  in  accordance  with  the 
provisions  of  the  recently  enacted 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  See  H.R.  5300, 
Title  III,  99th  Cong.,  2d  Sess.,  Cong.  Rec. 
H11319-21  (daily  ed.  October  17, 1986). 
In  the  present  case,  we  have  decided  to 
reserve  the  full  20  percent — 
$359,438.32— of  the  alleged  crude  oil 
violation  amounts  for  direct  refunds  to 
purchasers  of  refined  petroleum 
products  and  crude  oil  who  prove  that 
they  were  injured  by  the  alleged  crude 
oil  violations.^  The  process  which  the 


'  On  |uly  7, 1986.  the  United  States  District  Court 
for  the  District  of  Kansas  approved  the  Settlement 
Agreement  in  In  Re:  Ttte  Department  of  Energy 
Stripper  Well  Exemption  Litigation.  MDL  No.  37a  3 
Fed.  Energy  Guideline!  1  28.563.  That  Settlement 
Agreement  resolves  a  number  of  matters,  including 
the  distribution  of  funds  collected  by  the  Court  and 
the  distribution  of  alleged  crude  oil  violation 
amounts  collected  by  the  DOE  in  other  cases.  Under 
the  Settlement  Agreement  firms  which  apply  for  a 


OHA  will  use  to  evaluate  claims  based 
on  alleged  crude  oil  violations  will  be 
modeled  after  the  process  the  OHA  has 
used  to  evaluate  claiais  based  on 
alleged  refined  product  overcharges 
pursuant  to  10  CFR  P*rt  205,  Subpart  V. 
See  Mountain  Fuel  Supply  Co.,  14  DOE  | 
85,475  (1986). 

As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their 
purchase  volumes  and  to  prove  that  they 
were  injured  by  the  alleged  violations 
(i.e.,  that  they  did  not  pass  on  alleged 
overcharges  to  their  own  customers). 
The  standards  for  showing  injury  which 
the  OHA  has  developed  in  analyzing 
non-crude  oil  claims  will  also  apply  to 
claims  based  on  alleged  crude  oil 
violations.  See.  e.g..  Dorchester  Gas 
Corp..  14  DOE  \  85,240  (1986).  Refunds  to 
eligible  claimants  who  purchased 
refined  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
money  available  in  each  escrow 
subaccount  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls 
(2.020.997,335,000  gallons).  Appendix  A 
shows  the  per  gallon  principal 
volumetric  refund  amount  for  each  of 
these  five  consent  order  firms.  The  total 
of  the  principal  volumetric  amounts  for 
these  proceedings  is  30.0000008893.'*  In 
addition,  after  all  valid  claims  are  paid, 
unclaimed  funds  from  the  20  percent 
claims  reserve  will  be  divided  equally 
between  federal  and  state  governments. 
The  federal  government's  share  of  the 
unclaimed  funds  will  ultimately  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

We  propose  that  the  remaining  80 
percent  of  the  funds— $1,437.753.27— be 
immediately  disbursed  to  the  federal 
and  state  governments  for  indirect 
restitution.  We  propose  to  direct  the 
DOE'S  Office  of  the  Controller  to 
segregate  this  amount  and  distribute 
$359,438.32  plus  appropriate  interest  to 
the  States  and  $1,078,814.95  plus 
appropriate  interest  to  the  federal 
government.*  Refunds  to  the  States  will 


portion  of  the  Stripper  Well  Exemption  Litigation 
funds  generally  must  sign  a  waiver  releasing  their 
claims  to  a  portion  of  the  crade  oil  funds  to  be 
distributed  by  the  OHA.  Settlement  Agreement.  Part 
III. 

*  The  volumetric  refund  amount  will  increase  due 
to  the  accrual  of  interest  on  each  fund.  To  assist 
claimants  in  calculating  their  potential  refund,  we 
set  forth  the  volumetric  refund  amount  including 
interest  as  of  September  3a  1986  in  Appendix  A. 

'  The  Stripper  Well  Exemption  Litigation 
Settlement  Agreement  provides  that  for  amounts 
transferred  by  OHA  to  the  federal  and  state 
governments  in  excess  of  SlOO  million,  of  the  next 
$400  million,  the  DOE  shall  feceive  75  percent  and 
the  Slates  shall  receive  25  percent.  Settlement 

Cunlinued 
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be  in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  Appendix  B 
to  this  Decision  lists  the  share  (ratio)  of 
the  funds  in  the  state  account  which 
each  state  will  receive  if  these 
procedures  are  adopted. 

Finally,  we  note  that  in  an  Order 
implementing  the  DOE  Policy,  the  OHA 
solicited  comments  and  objections 
regarding  the  proper  application  of  the 
DOE  Policy  to  all  present  and  future 


OHA  refund  proceedings  involving 
alleged  crude  oil  violations.  51  FR  29689 
(August  20, 1986).  Comments  and 
objections  on  the  DOE  Policy  were  due 
by  September  19. 1986.  These  comments 
are  currently  being  considered. 

It  is  therefore  ordered  that: 

The  refund  amounts  remitted  pursuant 
to  consent  orders  by  the  firms  identified 
in  Appendix  A  to  this  Decision  and 
Order  shall  be  distributed  in  accordance 
with  the  foregoing  Decision. 


Appendix  A 


Firm  and  Consent  Order  No 

OHACaaa 
No 

escrow 

vohinwlnc 

Volumalhcas 

olSapLX. 

1966 

OB  Mobley,  Jr.  640C10000Z 

HEF-0499 
HEF-0568 
HEF-0585 
KEF-0036  . 

KEF-0046.. 

SI  .095.622  15 

316.69515 

244.87429 

40.000  00 

100.000.00 

SO  0000005421 
0000001567 

0000001212 
0000000196 

0000000495 

$0  0000006723 
0000001899 

.0000001402 
0000000254 

0000000504 

GuM  Energy  and  Devetopmem  Corp  610C0041BZ 

Amcote  Energy  Corp..  600C20060Z 

Texas,  Artiansas.  Cotorado  A  Oklahoma  Oil  Purchasing 

Corp  6A0X00Z58Z. 
Petroleum     Suppty.     Inc.     and     Donald     L      Ragland 

640X00334Z. 

Total 

$1,797.19159 

$0  0000008893 

$0.0000010782 

Twenty  Percent  ol  Total  Piinapal  for  Direct  Refunds:  S359.436  32 
Eighty  Percent  ol  Total  Pnnapal  lor  Indirect  ResHtulion  SI  .437.753.27 
States'  Share  tor  Indirect  ResatutKW:  $359,438.32. 
Federal  Qovemment's  Share  for  mdiract  RestiUAon:  $1,078,314.95. 


Appendix  B 

[Calculation  of  ratios  for  distribution  to  States 
and  territories — M.D.L  378] 


state 

Consumpaon 

Rate 

Alatwma....- 

Alaska 

626.803.520 
158.047.960 
7,275.000 
418.994.930 
519.811.670 

3.739,316.300 

439.201.380 

693.689.220 

193.932.730 

97.574.660 

1. 867.260.600 

909.619.880 

60.196.000 

280.655.260 

167.643.790 

1.876.159.060 

1.006.156,560 
532,229,530 
457,905,310 
523,601.010 
971.S81i10 
300^79.730 
731.363.020 

1.396.309.100 

1.391.772.090 
706.814,590 
SS7.786.S10 
80e.S14.320 
184.882.510 
301.217.700 
166.454.200 
190.375.330 

1.507.862.710 
267.574.460 

3.162.994.520 

3.763.000 

916.800.700 

149.717.090 

1.534.904.170 
504.488.400 
404.894.790 

1.901.863.900 
389.132.000 

0.01534S124S0 
003^6926023 
00017810331 
01025764719 
01272579770 
09154432453 
01075233249 
.01606259040 
00474777460 

Anzona    ...     . 

CaMorma 

Cokxado 

Delaware 

Distnct  of  Cokimbia 

Ftonda 

00238677935 
.04620307312 
.02226690661 
.00147369186 
.00687067703 
.00410418057 
.04593129065 
.02463227660 
.01302960621 
.01121023378 
01281656663 
02378606310 

Georgia 

Guam 

Hawaii _ 

kJaho  

IHmois .—........». 

Indiana 

Kansas 

Kentucky 

Louisiana 

Mawe 

Maryland 

.00735131456 
01790490359 

Maasachuaetts 

03423278036 

MicMaan 

Mirmesola 

4)3407274419 
0173SM8297 

Mississippi 

Missouri 

Montana 

.01366543061 
.01974472423 

00452621123 

Netxaska 

0073742775P 

Nevada  

00405057600 

00466068401 

New  Jersey 

03601462302 

New  Mexico 

006SS063871 

New  Yok 

07743502253 

No  Manana  IsMnds 

North  Carokna 

.00009212409 

0224447062S 

North  Dakota 

00366530709 

Oho    

037576S40Q0 

Oktahoma 

01235066023 

Oregon 

00991245384 

Puerto  Rico 

.04656058461 
.00952655624 

Agreeinenl.  Paragraph  n.B.3.c.ii.  On  Augual  4. 1986. 
the  OHA  transferred  $104,061,950.61  to  the  slate  and 
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SMa 

Conaumplian 

Ratio 

Rhode  Island 

161.953.570 
486.978.850 
146.053.970 
660.920.850 

3.013>t5.120 

240.978.330 

97.762.860 

186.953.000 

1.048.324.650 
623.786.920 
244.121.480 
718.698.070 
166.56S.6S0 

South  CvolifM 

.01192199923 
.00357562087 
.01618036877 
07377626891 
00588952410 

South  Oakota..... 

Tannasaaa 

Utah 

Vermont 

Virgin  lalands 

Virginia 

02S66461699 

West  Virginia 

.00507647330 
01759464593 

Wiaconsm 

Totals 

40.847.079.480 

[PR  Doc.  86-25440  Filed  11-10-86:  8:45  am] 

BNJJNO  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-472;  Fm.-310t-2] 

Pstttfon  for  PestfcMe  Toteranc* 
ExMnption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

summary:  This  notice  announces  receipt 
of  a  pesticide  petition  proposing 
exemption  from  the  requirement  of  a 
tolerance  for  the  insect  pheromone 
isomate-M  (Z-8-dodecen-l-yl  acetate;  E- 
8-dodecen-l-yl  acetate;  Z-ft-dodecen-l- 


federal  governments.  Stripper  WeU  Exemption 
Litigolion.  14  DOE  \  85.382  (1986). 


ol]  in  or  on  the  agricultural  commodities 
nectarines  and  peaches. 

ADDRESS:  By  mail,  submit  comments 
identiHed  by  the  document  control 
number  (PF-472J  at  the  following 
address: 

Information  Services  Section  frS-757C). 
(Attn:  Product  Manager  (PM)  17), 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20480. 

In  person,  bring  comments  to 
Information  Services  Section  (TS- 
757C).  Rm.  207.  CM#2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Cor^idential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Written  comments 
nied  in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Information  Services  Section  office  at 
the  address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 

By  mail:  Arturo  Castillo,  Product 
Manager  [VM)  17,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency.  Office  of  Pesticide 
Programs.  401  M  St.  SW..  Washington, 
DC  20480. 

Office  location  and  telephone  number 
Rm.  207.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-2690). 

SUPPLEMENTARY  INFORMATKMI:  EPA 

received  pesticide  petition  6F3377  from 
Biocontrol  Ltd.,  148  Palermin  St., 
Warwick,  Queensland  4370,  Australia. 
U.S.  Agent:  John  W.  Kennedy 
Consultants,  Inc..  American  Bank  Bldg., 
Suite  406,  Laurel.  MD  20707,  proposing 
that  40  CFR  Part  180  be  amended  by 
establishing  an  exemption  horn  the 
requirement  of  a  tolerance  for  residues 
of  the  insect  pheromone  isomate-M  (Z-8- 
dodecen-1-yl  acetate;  E-8-dodecen-l-yl 
acetate;  Z-8-dodecen-l-ol]  in  or  on  the 
agricultural  commodities  nectarines  and 
peaches. 

(21  U.S.C.  346a] 
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Fadwrf  Raprtef 


Dated-  October  3a  ISBe. 
Jamaa  W.  Akmnni, 

Acting  Director.  Registration  Divrsioiu  Office 

of  Pesticide  Progmms. 

|FR  Doc.  86-253«  Filed  11-10-86:  &4S  Bm| 
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[PF-473:FRL-310»-1} 

Pesticide  Tolerance  Petitions 

AOENCV:  Envkonmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  receipt 
of  food  and  feed  additive  petitions 
proposing  establishment  of  regulations 
permitting  residues  of  certain  pesticide 
chemicals  in  or  on  certain  food  and  feed 
commodities. 

ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-4731  at  the  following 
address: 

Information  Services  Section  (TS-757C), 
{Attn:  Emergency  Response  and  Minor 
Use  Section],  Program  Management 
and  Support  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Rm.  236,  CM#2, 1921  Jefferson 
Davis  Highway,  Arlmgton,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Written  comments 
filed  in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Information  Services  Section  office  at 
the  address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONrACT: 

By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
St.,  SW.,  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716B,  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (70»- 
557-1806). 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  food  and  feed  additive  (FAP) 
petitions  as  follows  from  the 
Interregional  Research  Project  No.  4  (IR- 
4)  National  Director,  Dr.  R.H.  Kupelian, 
New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
proposing  the  establishment  of 
regulations  permitting  residues  of 
certain  pesticide  chemicals  in  or  on 
certain  feed  and  food  commodities  in 
accordance  with  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

1.  FAP6H5516.  Proposes  amending  21 
CFR  193.43  by  establishing  a  regulation 
permitting  the  conbined  residues  of  the 
insecticide  carbofuran  (2,3-dihydro-2,2- 
dimethyl-7-benzofuranyl-N- 
methylcarbamate),  its  carbamate 
metabolites  2,3-dihydro-2,2-dimethyl-3-     , 
hydroxy-7-benzofuranyl-N- 
methylcarbamate  and  2,3-dihydro-2,2- 
dimethyl-3-oxo-7-benzofuranyl-N- 
methylcarbamate,  and  its  phenolic 
metabolites  2,3-dihydro-2,2-dimethyl-7- 
benzofuranol,  2,3-dihydro-2,2-dimethyl- 
3-oxo-7-ben2ofuranol,  and  2,3-dihydro- 
2,2-dimethyl-3,7-benzofurandiol  in  or  on 
the  food  commodity  dry  hops  at  1.0  part 
per  million  (ppm)  (of  which  no  more 
than  0.1  ppm  are  carbamates)  resulting 
from  application  of  the  pesticide  to  the 
growing  crop. 

2.  FAP6H5516.  Proposes  amending  21 
CFR  561.67  by  establishing  a  regulation 
permitting  the  combined  residues  of 
carbofuran  and  its  metabolites  in  or  on 
the  animal  feed  commodity  spent  hops 
at  1.0  ppm  (of  which  no  more  than  0.1 
ppm  is  carbamates)  resulting  from 
application  of  the  pesticide  to  the 
growing  crop. 

3.  FAP6H5504.  Proposes  amending  21 
CFR  193.253  by  establishing  a  regulation 
permitting  the  combined  residues  of  the 
fungicide  iprodione  [3-(3,5- 
dichlorophenyl)-/V-{l-methylethyl)-2,4- 
dioxo-l-imidazolidinecarboxamide].  its 
isomer  3-(l-methyiethyl)-A^-{3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboxamide  and  its 
metabolite  3-(3,5-dichlorophenyl)  2.4- 
dioxo-1-imidazolidinecarboxamide  in  or 
on  the  food  commodity  dry  ginseng  at  4 
ppm  resulting  from  application  of  the 
pesticide  to  the  growing  crop. 

4.  FAP  7H5517.  Proposes  amending  21 
CFR  part  193  by  establishing  a 
regulation  permitting  the  combined 
residues  of  the  herbicide  terbacil  (3-tert- 
butyl-5-chloro-6-methyluracil)  and  its 
metabolites  3-tert-butyl-5-chloro-6- 
hydroxymethyluracil,  6-chloro-2,3- 
dihydro-7-hydroxymethyl-3.3-dimethyl- 
5H-oxa2olo  (3,2-aJ  pyrimidin-5-one,  and 
6-chloro-2.3-dihydro-3,3,7-trimethyl-5H- 
oxazolo  (3,2-a)  pyrimidin-5-one 
(calculated  as  terbacil)  in  or  on  the  food 


commodity  prunes  a!  atS  ppm  resulting 
from  application  of  tl|e  pesticide  to  ttn 
growing  crop. 

(21  U.S.C.  346a) 

Dated:  October  30. 1968. 
James  W.  Akennan, 

Acting  Director,  Registnlion  Division,  Office 

of  Pesticide  Programs. 

|FR  Doc.  86-25350  Filed  11-10-66;  8:45  am) 

BILUNG  CODE  6SaO-S0-« 

IOPP-66129A;  FRL-3108-7] 

Cart>on  Tetrachloride;  Intent  To  Cancel 
Registrations  of  Pesticide  Products 
Containing  Carbon  Tetrachloride 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intent  to  Cancel. 

SUMMARY:  Carbon  tetrachloride  is 
currently  present  as  an  active  ingredient 
in  pesticide  products  registered  for  use 
as  fumigants  on  stored  grain,  in  flour 
milling  and  grain  processing  plants,  and 
on  encased  museum  specimens  not  on 
public  display.  Carbon  tetrachloride  has 
been  shown  to  pose  significant  risks  to 
humans  including  both  a  risk  of  acute 
and  subacute  poisoning  and  an 
oncogenic  risk.  In  addition,  significant 
concentrations  of  carbon  tetrachloride 
are  present  in  the  atmosphere,  in  part 
due  to  the  use  of  the  chemical  as  a 
pesticide,  and  may  contribute  to  the 
breakdown  of  the  atmosphere's  ozone 
layer.  Benefits  of  continued  use  of 
carbon  tetrachloride  as  a  pesticide  are 
limited.  There  are  alternatives  available 
for  most  sites  where  il  has  been  used. 
Based  on  these  factors,  the 
Environmental  Protection  Agency  has 
determined  that  continued  registration 
of  pesticide  products  containing  carbon 
tetrachloride  as  an  active  ingredient  for 
use  at  any  site,  except  for  use  on 
museum  specimens,  would  cause  an 
unreasonable  adverse  effect  on  the 
environment.  Accordingly,  the  Agency  is 
issuing  this  Notice  of  Intent  to  Cancel  all 
registrations  of  pesticide  products 
labelled  for  use  on  any  site  other  than 
encased  museum  specimens. 

DATE:  A  request  for  a  hearing  by  a 
registrant  or  applicant  must  be  received 
by  December  12, 1988  or  30  days  from 
receipt  by  mail  of  this  Notice,  whichever 
is  the  later  applicable  deadline.  A 
request  for  a  hearing  from  any  other 
adversely  affected  petson  must  be 
received  by  December  12, 1986. 

address:  Requests  for  a  hearing  must 
be  submitted  to:  Hearing  Clerk  (A -110), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460. 
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FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Douglas  G.  McKinney,  Special 
Review  Branch.  Registration  Division 
{TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 

Office  location  and  telephone  number: 
Rm.  1006.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway.  Arlington 
VA.  (703-557-5488). 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Carbon  tetrachloride  (CCU),  also 
known  as  perchloromethane  and 
telrachloromethane.  has  been  used  in 
registered  pesticides  since  1948. 
Products  containing  CCU  are  currently 
registered  for  use  on  museum 
specimens,  and  for  use  on  grain  and 
grain  processing  equipment.  EPA  issued 
a  notice  of  rebuttable  presumption 
against  registration  (RPAR)  of  all 
pesticide  products  containing  carbon 
tetrachloride,  which  was  published  in 
the  Federal  Register  of  October  15. 1980 
(45  re  68534),  because  these  pesticides 
met  or  exceeded  two  basic  risk  criteria 
set  forth  in  40  CTO  162.11(a)(3): 
Oncogenic  effects  in  experimental 
mammalian  species  and  chronic  or 
delayed  liver  and  kidney  toxic  effects  in 
humans  and  experimental  animals. 

In  this  notice  EPA  is  announcing  its 
intent  to  cancel  the  registrations  of  all 
pesticide  products  containing  carbon 
tetrachloride  except  a  single  product 
registered  for  use  on  encased  museum 
specimens.  This  notice  is  divided  into 
nine  units.  Unit  I  is  this  introduction. 
Unit  II,  entitled  "Legal  Background," 
provides  a  general  discussion  of  the 
regulatory  framework  within  which  this 
action  is  taken.  Units  III  and  IV 
summarize  the  risk  and  benefit 
deterimations,  respectively,  concerning 
the  uses  of  carbon  tetrachloride,  except 
for  use  on  museum  specimens.  Unit  V 
discusses  the  encased  museum 
specimen  use  site.  Unit  VI  sets  forth  the 
regulatory  actions  initiated  by  this 
notice.  Unit  VII  contains  the  comments 
of  the  Secretary  of  Agriculture  and  the 
Scientific  Advisory  Panel.  Unit  VIII. 
entitled  "Procedural  Matters,"  provides 
a  brief  discussion  of  the  procedures  to 
be  followed  in  responding  to  this  Notice. 
Unit  IX  contains  a  list  of  references. 
II.  Legal  and  Regulatory  Background 

In  order  to  obtain  a  registration  for  a 
pesticide  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
an  applicant  for  registration  must 
demonstrate  that  a  pesticide  satisfies 
the  statutory  standard  for  registration. 
For  an  unconditional  registration,  that 
standard  requires,  among  other  things. 


that  the  pesticide  perform  its  intended 
function  without  causing  "unreasonable 
adverse  effects  on  the  environment" 
(FiraA  section  3(c)(5)).  The  term 
"unreasonable  adverse  effects  on  the 
environment"  is  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide"  (FIFRA  section  2(bb)).  This 
standard  requires  a  finding  that  the 
benefits  of  each  use  of  the  pesticide 
justify  the  risks  of  use.  when  the 
pesticide  is  used  in  compliance  with  the 
terms  and  conditions  of  registration  or 
in  accordance  with  commonly 
recognized  practices. 

The  burden  of  proving  that  a  pesticide 
satisfies  the  statutory  standard  is  on  the 
proponents  of  registration  and  continues 
as  long  as  the  registration  remains  in 
effect.  Under  section  6  of  FIFRA,  the 
Administrator  may  cancel  the 
registration  of  a  pesticide  or  require 
modification  of  the  terms  and  conditions 
of  registration  whenever  it  is  determined 
that  the  pesticide  causes  unreasonable 
adverse  effects  on  the  environment.  The 
Agency  created  the  Special  Review 
process  (formerly  called  the  RPAR 
process)  to  facilitate  the  identification  of 
pesticide  uses  which  may  not  satisfy  the 
statutory  standard  for  registration  and 
to  provide  an  informal  procedure  to 
gather  and  evaluate  information  about 
the  risks  and  benefits  of  these  uses. 
EPA  regulations  in  effect  in  1980 
provided  that  a  Rebuttal  Presumption 
Against  Registration,  (now  referred  to  as 
a  Special  Review)  be  initiated  if  a 
pesticide  satisfies  any  of  several  risk 
criteria.  (The  regulations  in  force  in 
1980,  40  CFR  162.11.  have  since  been 
revised  and  recodified  in  40  CFR  Part 
154.)  The  Agency  announces  that  a 
Special  Review  has  been  commenced  by 
issuing  a  notice  for  publication  in  the 
Federal  Register.  Registrants  and  other 
interested  persons  are  invited  to  review 
the  data  upon  which  the  review  is  based 
and  to  submit  data  and  information  to 
show  the  Agency's  initial  determination 
of  risk  was  in  error,  or  to  show  that  use 
of  the  pesticide  is  not  likely  to  result  in 
any  significant  risk  to  humans  or  the 
environment.  In  addition,  commenters 
may  submit  evidence  as  to  whether  the 
economic,  social  and  environmental 
benefits  of  the  use  of  the  pesticide 
outweigh  the  risks  of  use. 

In  determining  whether  the  use  of  a 
pesticide  poses  unacceptable  risks,  the 
Agency  considers  possible  changes  to 
the  terms  and  conditions  of  registration 
which  can  reduce  risks,  and  the  impacts 
of  such  modifications  on  the  benefits  of 
use.  If  the  Agency  determines  that  such 
changes  reduce  risks  to  the  level  where 


the  benefits  outweigh  the  risks,  it  may 
require  that  such  changes  be  made  in 
the  terms  and  conditions  of  the 
registrations.  Alternatively,  the  Agency 
may  determine  that  no  change  in  the 
terms  and  conditions  of  a  registration 
will  adequately  assure  that  use  of  the 
pesticide  will  not  cause  an  unreasonable 
adverse  effect.  In  either  case,  the 
Agency  will  issue  a  Notice  of  Intent  to 
Cancel  existing  registrations  and  a 
Notice  of  Denial  of  any  pending 
applications  for  registrations  of  such 
products.  Actual  cancellation  may  be 
avoided  by  making  the  specified 
corrections  to  existing  registrations  as 
set  forth  in  the  Notice,  if  possible. 
Adversely  affected  persons  may  also 
request  a  hearing  on  the  cancellation  of 
a  specified  registration  and  use,  and,  if 
they  do  so  in  a  legally  effective  manner, 
that  registration  and  use  will  be 
maintained  pending  a  decision  at  the 
close  of  an  administrative  hearing. 

III.  Summary  of  Risk  Determination 

The  Agency  has  evaluated  the 
available  data  regarding  the  risks  of 
continued  use  of  carbon  tetrachloride. 
Detailed  discussions  of  these  risks  are 
presented  in  the  PD-1  and  in  the 
"Health  Assessment  Document  for 
Carbon  Tetrachloride"  (Ref.  16).  This 
unit  summarizes  the  risk  determinations 
for  all  uses  of  carbon  tetrachloride, 
excluding  the  use  for  encased  museum 
specimens. 

A.  Chemical  and  Physical  Properties 

Carbon  tetrachloride  is  a  chlorinated 
hydrocarbon  compound  with  the 
molecular  formula  CCU.  It  is  a  clear, 
colorless,  nonflammable  liquid  with  a 
moderately  strong  odor  similar  to  that  of 
chloroform.  CCU  is  slightly  soluble  in 
water,  soluble  in  alcohol  and  acetone, 
and  miscible  in  benzene,  chloroform  and 
ether  (Ref.  13).  Its  density  is  1.59  gm/1  at 
4''C  which  is  greater  than  the  density  of 
water  therefore,  under  certain 
conditions,  large  amounts  spilled  into 
water  may  settle  and  not  volatilize.  CCU 
is  highly  volatile  with  a  vapor  pressure 
of  115.2mmHgat25°C. 

Carbon  tetrachloride  is  produced 
commercially  from  the  chlorination  of 
various  chemicals  including  methane, 
propane,  ethane,  propylene,  or  carbon 
disulfide. 

B.  Acute  and  Subchronic  Toxicity 

Date  indicate  that  CCU  is  toxic  to 
humans  and  animals  following 
inhalation,  ingestion,  or  dermal 
administration.  The  central  nervous 
system,  liver,  and  kidneys  are  primarily 
affected  as  a  result  of  acute  and 
subchronic  exposure  to  CCU-  Also, 
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spondk  CBMs  of  ocubr  toackiiy  iMve 
occuned  fottoMriag  ■uinhwiic  vcponn 
to  ecu  vapsn. 

Animali  MirvmBg  aeate  doaa  of  ecu 
showed  liver  4«m«gr  aad,  m  tame 
cases,  kidney  daaage  Tke  effects  were 
reported  to  be  doee  idated.  Farther, 
subchronic  sttidies  and,  at  diacasacd  in 
the  next  Mctioa.  chronic  studica  of  CCU 
expoaure  in  rata.  aMokeya.  rabbHa,  doga. 
and  guinea  |Nga  deownatiated  livery 
kidney,  sciatic  nerve,  critic  nerve  and 
ocular  muacle  danuge.  Tkeae  animal 
studies  provide  doae/reaponse  data  and 
identify  a  cauaal  relatioaahip  between 
CCU  expoaure  and  the  toxic  lesponae 
(Ref.  16). 

The  effects  of  human  cxpoaare  to  CCU 
have  been  documented  in  caac  tcporta. 
CCU  causes  damage  to  the  bvcr.  lunga, 
kidneys,  and  central  nervoas  system  in 
humans  primarily  as  a  result  td  high  oral 
or  inhalation  exposures.  Other  eSecta, 
such  as  biochemical  alterationa.  nauaea, 
and  headaches,  result  from  lower 
exposures  and  can  occw  with  other 
health  hazards  attributed  to  higher 
exposures  (Ref.  16). 

C.  Onctigen/c  Effects 

Carbon  tetrachloride  haa  long  been 
known  to  be  a  potential  human 
carcinogen.  Carcinogenic  response  to 
exposure  to  CCU  has  been  documented 
in  rats.  mice,  and  hamsters.  Both  the 
International  Agency  for  Research  oa 
Cancer  (lARC)  and  the  National  Cancer 
Institute  (NCI)  identified  CCU  as  an 
animal  carcinogea  (Re£  9).  EPA  haa 
previously  concluded  that  carbon 
tetrachloride  is  a  "suspect  hmnan 
cardnogen"  (Ref.  16).  Althou^ 
numerous  studies  have  shown  die 
oncogneic  potential  of  CCU.  the  Agency 
has  based  its  conclusions  primarily  on 
five  of  these  studies. 

The  National  Cancer  Institute  used 
CCU  as  a  positive  control  in  bioassays 
on  chloroform,  tricfaloroethane,  and 
tricMoroethylene.  nsing  BeC3Pl  mice 
(Ref.  9).  Male  and  female  B6C3P1  nrice 
were  administered  doses  of  12S0  or  2500 
mg/kg  b2  CCU  by  gavage.  5  times  per 
week  for  78  weeks.  Most  male  and 
female  mice  treated  with  CCU  died 
before  termination  of  the  study. 
Hepatocellular  carckiomas  were  found 
in  practically  all  mice  reeerving  CCU. 
including  those  dying  before  termination 
of  the  test.  The  first  carcinomas  were 
observed  in  low  dose  female  aiice  at  16 
weeks,  in  high  dose  female  mice  at  19 
weeks,  in  low  doae  males  at  48  weeks, 
in  high  dose  males  at  26  weeks; 
compared  to  90  weeks  for  control 
females  and  72  weeks  for  control  males. 

In  performing  bioassays  in  Osborne- 
Mandel  rats  for  chloroform, 
trichlorethane  and  trichlorethylene,  the 


National  Cancer  Institute  again  used 
carbon  tetrachloride  as  a  posrthre 
control  (Ref.  9).  Carbon  tetrachloride  in 
these  studies  was  administered  five 
times  a  week  by  gsvage  at  two  dose 
levels  (47  and  95  mg/kg  in  males;  80  and 
159  mg/kg  m  femafes]  to  50  animals  of 
each  sex  artd  dose.  The  treatment 
resulted  in  some  toKicity  (cirrhosis,  fatty 
liver)  and  deeth.The  incidence  of 
hepatocellular  cardnomas  was 
increased  in  animals  exposed  to  carbon 
tetracMoride  when  compared  to  pooled 
controls.  These  results  were  statistically 
significant,  howew,  only  in  the  low 
dose  females.  However,  it  is  likely  that 
many  animals  apparently  died  before 
tumors  could  develop.  Other  studies 
have  indicated  the  carcinogenic 
potential  of  carbon  tetrachloride  in  rats 
exposed  to  subcutaneous  injection  (Ref. 
11). 

A  bioassay  in  Syrian  golden  hamsters 
was  conducted  in  which  carbon 
tetrachloride  dissolved  in  com  oil  was 
adnmrietered  by  gavage  for  30  weeks 
(Ref.  2).  The  study  was  part  of  a  simrey 
to  gauge  the  response  of  hamsters  to 
chemicals  shown  to  be  carcinogenic  in 
other  species.  Accordingly,  the  test 
group  exposed  to  carixm  tetrachloride 
was  relativeiy  smaB  (20  hamsters),  but 
the  historical  control  groups  were 
relatively  hnge  (254  hamsters  received 
no  treatment,  80  hamsters  were  gavaged 
with  com  oil  alone).  Some  of  the 
hamsters  exposed  t»  carbon 
tetradiloride  died  during  the  course  of 
the  experiment;  the  remainder  were 
sacrificed  at  55  weeks.  The  hamsters 
dying  up  to  the  42nd  week  all  showed 
signs  of  cirrhosis  and  hyperplastic 
nodules,  but  did  not  show  carcinomas. 
The  10  hamsters,  however,  who 
survided  past  the  43H  week  all  has  Hver 
cell  carcinomas;  many  of  the  animals 
has  multiple  carcinomas.  Liver  cell 
carcinomas  were  not  observed  in  any  of 
the  334  control  arnmals. 

Case  reports  of  homan  carcinomas 
developing  years  after  exposure  to  high 
levels  of  carbon  tetiBchlorit^  are 
suggestive,  but  are  not  adequate  to 
prove  an  associatioa  between  human 
carcinogenic  hazard  and  exposure  to 
carbon  tetrachloride  (Ref.  16).  A  study 
investigating  the  effect  of  solvent 
vapors,  including  carbon  tetrachloride, 
on  a  group  of  environmentally  exposed 
people  concluded  there  was  a  causal 
relationship  between  such  exposure  and 
the  existence  of  an  abnormal  incidence 
of  malignant  lymphoma  (Ref.  9). 
However,  the  results  of  the  study  are  not 
concinsive  regarding  the  carcinogenicity 
of  carbon  tetrachloride  due  to 
conconutant  exposure  to  other 
chemicals  and  difficnlty  with  study 
techniques.  An  epidemiology  study  of  a 


group  occupationally  exposed  to  carbon 
tetrachloride  also  revecled  a  slight 
excess  of  Hver  cancer,  but  does  not 
adequately  demonstraOe  the 
carcinogenic  effect  of  carboa 
tetrachloride  (Ref.  16). 

In  conclusion,  there  is  evidence  that 
carbon  tetrachloride  m^y  be  a  human 
carcinogen  based  upon  die  following:  (1) 
Positive  findings  in  mice  in  the  NIC 
bioassay  in  which  carbon  tetrachloride 
was  used  as  the  positiv*  control  (Ref.  9). 
(2)  the  hamster  study  by  Delia  Porta  et 
al.  (Ref.  2X  and  (3)  the  rat  studies  by 
Reuber  and  Glover  and  NCI  (Refs.  11 
and  12).  The  overall  weight  of  the 
evidence,  considering  both  the  aairaal 
and  human  studies,  place  carbon 
tetrachloride  in  the  B2  eategory  of  EPA's 
classificatioa  scheme.  Carbon 
tetrachloride,  therefore,  is  regarded  as  a 
probable  human  carcinogen. 

C.  Exposure  I 

Carbon  tetrachloride  has  been  used 
primarily  as  a  liquid  Auaigant  to  control 
insects  in  stored  ^ain.  CCU  is  also  used 
as  a  fumigant  in  ^ain  and  processing 
plants  and  in  oicased  aoaeam 
specimens  in  storage.  Prior  to 
suspension  of  CCU  registrations  under 
FIFRA  section  3(c)(2)(B}  for  failure  to 
provide  data  required  to  support 
continued  registration,  annual  pesticidal 
usage  was  about  25  million  pounds  with 
nearly  the  entire  amount  being  used  to 
treat  about  5  percent  of  the  U.S.  grain 
production. 

There  are  two  primary  routes  by 
which  humans  may  be  exposed  to  CCU 
The  general  public  may  be  esqmsed  to 
CCU  through  ingestion  of  food  fum^ted 
with  CCU  and  through  tke  environmenL 
Persons  applying  CCU  may  be  exposed 
dermally  and  thnu;^  inhalation. 

For  the  general  public^  the  EPA  Heakh 
Assessment  Oocoment  for  Carbon 
Tetrachloride  (Ref.  16)  estimated 
exposure  at  9  mg/yr,  4  ngjyt  from 
dietary  intake  induding  food  and  water, 
and  5  mg/yr  from  the  atmosphere. 

For  ai^ibcators  using  carbon 
tetrachloride,  exposure  largeiy  depends 
on  the  type  of  protective  dothing  used 
and  the  number  of  days  fumigation  is 
done.  For  applicators  using  ntensive 
protective  dothing  (e.g..  impermeable 
gloves  and  respirators  which  remove 
organic  vapors)  exposuiv  is  low.  For 
applicators  without  adequate  protective 
clothing,  exposure  is  expected  to  be 
substantial 

One  study  (Ref.  10)  provides  data  to 
estimate  CCU  exposure.  In  this  study  a 
mixture  of  80  percent  carbon 
tetrachloride  and  20  percent  carbon 
disulfide  was  applied  to  grain  by  spray, 
and  air  samples  were  taken.  Three 
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separate  groups  of  workers  were 
involved.  The  Hrst  group,  the  applicators 
who  sprayed  the  fumigant  generally 
wore  respirators.  The  second  group  was 
the  personnel  who  tended  the  pump  and 
barrels.  The  third  group  consisted  of 
individuals  who  inspected  the  grain  and 
com  after  the  iumigation  process  was 
completed.  Members  of  the  latter  two 
groups  did  not  usually  wear  respiratory 
protection. 

The  first  set  of  air  samples  was  taken 
during  fumigation  of  the  grain  in 
cylindrical  bins,  quonset  huts,  and  other 
storage  buildings.  Out  of  a  total  of  36 
measurements  from  six  sites.  14  ranged 
from  0  to  1,500  ppm  CC1«  8  from  1,501  to 
4,500  ppm,  9  from  4,501  to  15,000  ppm  5 
exceeded  15.000  ppm.  The  latter  five 
values,  taken  during  fumigation  of  18- 
foot  cylindrical  bins,  exceeded  6,000 
ppm  of  CSi.  for  a  total  vapor 
concentration  of  over  20,000  ppm  for 
CSa.  and  CCU.  Vapor  concentration  in 
excess  of  20,000  ppm  organic  vapor 
exceeds  the  capacity  of  the  respirator 
canister  to  remove  the  vapors.  These 
high  exposures  may  be  attributable  to 
the  tendency  of  heavy  fumigant  vapors 
to  roll  down  the  inside  of  the  bin  and 
collect  at  the  bottom  where  the 
fumigators  stood. 

The  second  exposure  area  measured 
was  the  working  area  occupied  by  the 
fumigation  crew  members  whose 
responsibility  included  tending  the 
pumps,  opening  barrels,  metering  the 
fumigant,  and  performing  related  duties. 
Breathing  zone  samples  for  these 
individuals  ranged  from  0  to  WJJOO  ppm 
of  CCU.  Due  to  the  nature  of  the  work 
these  men  performed,  great  variations  in 
both  concentration  and  duration  of 
exposure  were  experienced.  This  range, 
therefore,  was  arrived  at  by  calculation 
of  weighted  exposures. 

The  third  group  of  samples  was  taken 
after  the  grain  fumigation  in  order  to 
determine  potential  exposure  of  grain 
inspectors.  Concentrations  of  CCL  near 
or  above  the  OSHA  ceiling 
concentration  value  of  25  ppm  were 
found  after  7  days.  CCl*  residues  in  air 
samples  from  bins  were  measured  at  80 
to  135  ppm  after  2  days.  16  to  60  ppm 
after  7  days,  and  16  to  19  ppm  after  15 
days.  This  wide  range  of  concentrations 
of  ecu  vapors  in  the  di^erent  bins 
probably  resulted  from  the  bins  having 
different  degrees  of  air  tightness. 

No  data  are  available  on  the  potential 
for  dermal  and  inhalation  exposure  of 
workers  in  sites  not  directly  related  to 
the  site  of  fumigation  (eg.,  warehouse 
employees  and  ship  loac^ng  crews). 
However,  exposure  of  such  woricers  to 
ecu  could  reasonably  be  expected 
because  of  CCU  residues  remaining  in 
the  area. 
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Residues  of  caiiwn  tetrachloride  in  or 
on  grain  and  grain  products  resulting 
from  commercial  use  of  grain  fumigant 
mixtures  containing  CCU  (flour,  mixes, 
pasta,  com  meal,  bran,  germ,  and 
middlings)  showed  Oiat  80  percent  of  the 
samples  had  residues  <150  ppb  while 
96  percent  had  residues  <999  ppb.  The 
level  of  CCU  was  reduced  upon 
processing  wheat  grain  by  66  percent  for 
flour,  60  percent  for  bran,  none  for  germ, 
and  57  percent  for  middlings.  Residues 
in  the  ready-to-eat  commodities  were 
<10  ppb  in  90  percent  of  the  samples, 
<20  in  95  percent,  <30  in  97  percent 
and  <  50  in  99  percent  of  those  samples. 
It  can  be  estimated  that  <2  percent  of 
CCU  used  on  commercially  himigated 
grains  may  be  retained  in  or  on  ready- 
to-eat  commodities. 

Residues  in  raw  grain  (mostly  wheat) 
ranged  from  <10  to  9.000  ppb  with  a 
median  residue  of  14  ppb.  Eightly-nine 
percent  of  the  samples  had  residues 
<999  ppb. 

Carbon  tefrachloride  is  a  probable 
human  carcinogen  and  use  has  been 
shown  to  cause  other  toxic  effects,  such 
as  liver  toxicity  including  necrosis  and 
cirrhosis.  It  has  also  been  shown  to  be  a 
possible  mutagen.  Because  continued 
registration  has  the  potential  to  lead  to 
the  exposure  of  the  general  population 
to  ecu,  continued  registration  of  CCU 
poses  a  risk  of  increased  human  cancer 
to  the  general  population.  Persons 
exposed  to  higher  levels  due  to 
occupational  exposure  are  subject  to 
higher  cancer  risks  as  well  as  other 
toxic  and  mutagenic  effects. 

E.  Indirect  Ecosystem  Effects 

Possible  indirect  ecosystem  effects  of 
CCU  may  result  from  modification  to 
stratospheric  ozone.  By  preventing  most 
potentially  harmful  ultraviolet  radiation 
(UV-6  radiation)  from  penetrating  to  the 
earth's  surface,  the  ozone  layer  acts  as 
an  important  shield  to  protect  humans 
and  the  environment 

The  possibility  that  the  production, 
use,  and  release  of  the 
chlorofluorocarbons  CFCll  and  CFC12 
could  cause  depletion  of  stratospheric 
ozone  was  first  theorized  in  a  1974 
article  in  "Nature"  by  Molina  and 
Rowland  (Ref.  14).  They  hypothesized 
that  the  stability  of  CFCll  anc  CFC12 
ensured  that  they  would  decompose 
only  when  they  reach  the  sfratosphere 
and  are  photodissociated.  The  released 
chlorine  atoms  would  enter  into 
catalytic  chains  which  destroy  ozone 
molecides.  In  1975  they  stated  that  the 
stratospheric  behavior  of  CCU  should  be 
similar  to  that  of  CFCll  and  CFC12,  and 
that  it  could  potentially  pose  a  similar 
hazard  to  stratospheric  ozone. 


If  a  net  depletion  of  total-column 
ozone  (i.e..  the  total  quantity  of  ozone 
encountered  by  radiation  penetrating 
from  the  top  of  the  atmosphere  to  the 
earth's  surface  at  any  given  location) 
occurred,  more  UV-B  radiation  would 
penetrate  to  the  earth's  surface. 

Possible  health  and  environmental 
effects  of  exposure  to  increased  UV-B 
radiation  could  include:  Increases  in 
melanoma  and  non-melanoma  skin 
cancer,  suppression  of  the  human 
immune  system,  decreases  in  the 
productivity  of  commercially  important 
crops  and  aquatic  organisms,  and 
accelerated  degradation  of  polymeric 
materials. 

The  Agency  aimounced  its 
"Stratospheric  Ozone  Protection  Plan" 
in  the  Federal  Re^ster  of  January  10. 
1986  (51  FR 1257).  The  notice  describes 
recent  activities  related  to  the  protection 
of  the  stratospheric  ozone  layer  and 
outlines  EPA's  program  plan  for  future 
examination  of  the  issue.  The  plan 
places  considerable  emphasis  on  the 
work  of  ottier  Federal  agencies  including 
the  National  Aeronautics  and  Space 
Administration  (NASA)  and  the 
National  Institutes  of  Health  (NIH):  and 
complementary  international  efforts 
including  the  United  Nations.  For  further 
information  on  the  EPA  program  plan, 
consult  the  Federal  Sa^ster  notice. 

IV.  Summary  of  Benefits 

Carbon  tetrachloride  is  a  liquid 
fumigant  whicA  is  neither  flammable  nor 
explosive.  It  is  used  as  a  diluent  to 
decrease  the  fire  and/or  explosive 
hazard  associated  with  the  use  of 
carbon  disulfide  and  ethylene  didiloride 
as  well  as  to  increase  the  volatility  and 
distribution  of  methyl  bromide  and 
chloropicrin. 

Carbon  tetrachloride's  major 
pesticidal  usage  was  for  insect  control 
in  stored  grain.  This  use  comprised  99 
percent  of  the  estimated  annual  usage 
durinjg  the  ig70's  and  early  laso's.  The 
remaining  minor  uses  included: 
fumigation  is  fiour  milling  and  grain  and 
flour  processing  plants  and  fumigation 
of  encased  museum  specimens.  With  the 
exception  of  the  use  of  CCU  in  museums, 
all  registrations  for  pesticide  products 
containing  CCU  have  been  voluntarily 
cancelled  or  have  been  suspended 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
The  economic  analysis  identifies:  The 
uses  of  CCU,  quantities  utilized, 
registered  alternatives  and  their 
availability,  the  change  in  pesticide 
costs  associated  with  the  use  of 
alternatives,  and  the  regulatory  impact 
upon  crop  production  and  retail  prices 
where  possible. 
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EPA  reviewed  all  rebuttal  comments 
for  fundamental  information  needed  to 
perform  an  economic  impact  analysis  of 
ecu  on  a  site/pest  basis.  These  data 
(e.g..  quantity  used,  units  treated, 
comparative  efficacy  of  the  use  of  the 
next  best  alternative)  were  often  not 
reported  or  were  reported  in  an 
unusable  manner.  In  an  attempt  to 
clarify  rebuttal  comments  from  the  PD-1 
and  to  derive  the  data  needed  to 
quantify  the  benefits  from  CC1«  use,  EPA 
and  USOA  economists  contacted 
various  individuals  in  the  pesticide 
industry,  the  USDA  Cooperative 
Extension  Services,  State  agriculture 
departments,  county  agricultural 
commissioners,  and  other  sources. 

This  analysis  relies  upon  biological 
data  and  information  relative  to  pest 
species  and  their  control  as  summarized 
by  the  USDA/State/EPA  Carbon 
Tetrachloride  Assessment  Team.  In 
addition,  other  data  and  information 
developed  for  previous  studies  involving 
sites  of  CCI4  usage  were  also  used. 
Estimates  of  the  annual  usage  of  CCU 
and  the  costs  of  alternative  treatment 
practices  were  based  on  a  variety  of 
government,  industry  and  private 
sources  as  well  as  previous  studies 
involving  CCI4. 

The  general  approach  taken  in  this 
analysis  was  to  evaluate  impacts  of 
shifting  to  alternatives  at  the  user  level 
(e.g.,  increased  cost  of  pest  control  to 
individual  users)  in  affected  areas  and 
then  projecting  impacts  at  the 
commodity  and  consumer  levels. 
Economic  impacts  on  users  were 
estimated  on  a  per  unit  treated  basis  as 
well  as  in  the  aggregate  for  a  given 
geographic  area.  Social/community 
effects  were  not  investigated  in  detail 
because  either  generally  low  levels  of 
impacts  upon  users  and  consumers  were 
indicated  in  the  economic  impact 
analyses  or  data  necessary  to  conduct 
the  analysis  were  not  available. 

The  alternatives  considered  in  this 
analysis  were  pesticides  identified  as 
the  most  likely  to  be  adopted  by  users 
now  treating  with  CC1«.  All  alternatives 
used  for  the  site/pest  combinations  in 
the  analysis  are  currently  registered  by 
EPA  and  are  included  in  available  pest 
control  recommendations  for  the  major 
CCI4  use  sites. 

A.  Grain  Storage  Uses 

During  the  1981-64  period, 
approximately  1.8  to  2.1  million  gallons 
of  CCI4  liquid  grain  fumigants  were  used 
annually.  This  volume  contained  about 
23.8  to  27.7  million  pounds  active 
ingredient  of  CCU  and  treated  about  745 
to  870  million  bushels  of  grain  stored  on 
and  off  farms.  This  quantity  represents 


approximately  3  to  6  percent  of  the  grain 
produced  during  that  period. 

Without  the  use  of  CCU-containing 
liquid  grain  fumigant,  the  major 
fumigants  available  will  fail  into  two 
classes:  solid  formulations  containing 
aluminum  phosphide  and  magnesium 
phosphide,  which  produce  phosphine 
gas;  and,  liquified  gas  formulations 
containing  only  methyl  bromide  or 
methyl  bromide  in  combination  with 
chloropicrin.  Because  of  their  acute 
toxicity,  aluminum  phosphide, 
magnesium  phosphide,  methyl  bromide 
and  chloropicrin  are  restricted  for  use 
only  by  or  under  the  direct  supervision 
of  certified  pesticide  applicators. 

Methyl  bromide  is  an  extensively 
used  fumigant  in  many  circumstances. 
Methyl  bromode  is  not  flammable,  is 
active  at  relatively  low  temperatures, 
penetrates  well,  and  kills  all  stages  of 
insects.  Its  utilization  to  control  pests  of 
stored  grain  in  on-farm  situations  is, 
however,  quite  limited.  In  part,  this  is 
because  greater  levels  of  expertise  and 
care  are  required  for  its  use  than  are  for 
most  other  materials  used  to  control 
insect  pests  of  stored  grain. 
Recirculation  facilities  should  be  used 
when  large  bulks  of  grain  are  to  be 
treated.  Methyl  bromide  also  is  not 
especially  effective  for  grain  storage  in 
older,  loosely  built  structures  used  for 
grain  storage  because  the  gas  cannot  be 
contained.  Methyl  Bromide  is  only  used 
by  itself  for  commodity  fumigation;  all 
other  use  formulations  must  contain  0.25 
to  2  percent  chloropicrin  as  a  warning 
agent  because  of  chloropicrin's 
disagreeable  odor. 

Chloropicrin  is  a  liquid  fumigant 
which  was  first  used  to  control  stored 
grain  pests  during  World  War  I.  It  is 
slow  acting,  difficult  to  vaporize, 
disagreeable  to  handle,  its  vapors  cling 
tenaciously,  and  it  can  adversely  affect 
the  ability  of  seed  to  germinate.  It  is  not 
flammable  and  has  remarkable  powers 
of  penetration.  Currently,  chloropicrin 
has  limited  use  as  a  single  active 
ingredient  material,  and  probably  finds 
its  greatest  utility  as  a  warning  agent 
added  to  other  fumigants,  methyl 
bromide  in  particular. 

Aluminum  {^osphide  and  magnesium 
phosphide  are  also  very  effective 
fumigants,  and,  in  general,  the  use  of 
phosphides  and  methyl  bromide 
complement  one  another.  Where  short 
exposure  periods  are  necessary  and/or 
the  moisture  content  of  the  grain  is 
lower  than  11  percent,  methyl  bromide 
will  be  the  fumigant  of  choice.  For  bulk 
stored  grain,  aluminum  phosphide  is  the 
material  of  choice.  The  efficiency  and 
the  ease  of  use  are  expected  to  result  in 


the  continued  expansion  of  use  of 
aluminum  and  magnesium  phosphide. 

Aluminum  and  magnesium  phosphide 
are  active  against  all  stages  of  insects, 
but  are  also  highly  acutely  toxic  to  man 
and  other  animals.  When  brought  into 
contact  with  high  moisture  air,  or  with 
water,  they  also  can  be  highly  explosive. 
With  aluminum  phosphide  and 
magnesium  phosphide  formulations, 
effective  fumigation  of  bulk  grain 
requires  the  moisture  content  to  be 
higher  than  12  to  13  percent.  For  this 
reason,  these  formulations  are 
especially  useful  for  protecting  corn, 
which  is  harvested  and  stored  at  a 
higher  moisture  level  than  wheat  or 
other  small  grain.  In  general,  rather  long 
exposures  to  this  gas  are  required  for 
efficacy.  The  minimum  time  of  treatment 
is  usually  72  hours.  Systems  of 
application  have  been  devised  which 
permit  the  automated  treatment  of 
grains  as  they  are  being  placed  into  bulk 
storage. 

In  addition  to  the  usage  of  grain 
fumigants  for  remedial  treatment  of 
insect  infestations,  several  grain 
protectants  are  available  for  preventive 
treatment  of  stored  grains.  Registered 
grain  protectants  include  malathion, 
which  has  been  the  most  widely  used 
protectant,  synthesized  pyrethrins, 
silicon  dioxide,  diatomaceous  earth,  and 
Bacillus  thuringiensis. 

EPA  recently  registered  two  new 
brain  protectants.  In  June  1985, 
chlorpyrifos-methyl  (Reldan*)  was 
registered  for  use  on  wheat,  oats,  barley, 
and  rice  and  in  August  1986,  pirimiphos- 
methyl  (Actellic*)  was  registered  for  use 
on  corn  and  grain  sorghum.  Pirimiphos- 
methyl  is  also  registered  to  treat  certain 
grains  for  export  to  countries  which 
have  approved  the  import  of  these 
treated  grains.  These  registrations  are 
supported  by  the  full  complement  of  test 
data  needed  to  satisfy  current 
registration  requirements  under  FIFRA. 
Chlorpyrifos-methyl  and  pirimiphos- 
methyl  are  applied  to  grain  entering 
storage  or  transport  containers,  using 
mechanically  assisted  application 
methods.  Under  certain  conditions,  a 
single  application  of  chlorpyrifos-methyl 
or  pirimiphos-methyl  is  expected  to 
provide  extended  residual  protection 
from  insect  infestations  for  several 
months. 

In  addition  to  registered  grain 
protectants  and  fumigants,  a  variety  of 
other  practices  are  available  for  insect 
control  on  stored  grains.  These  include 
modified  atmospheres  in  sealed  bins  or 
silos,  such  as  using  carbon  dioxide, 
nitrogen,  and  combustion  gases  to 
displace  atmospheric  oxygen  and  kill 
insects.  Non-chemical  measures  include 
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hermetic  sealing  of  bins  to  limit 
penetration  by  insects  and  create  an 
environment  without  sufficient  oxygen 
to  support  insect  life.  Drying  and  heating 
or  coohng  of  grains  to  temperatures  high 
or  low  enough  to  suppress  insect 
activity  are  other  non-chemical 
measures.  Many  of  these  preventive  and 
remedial  non-chemical  and  chemical 
practices  can  be  combined  as 
appropriate  in  integrated  pest 
management  (IPM)  strategies.  Also, 
gamma  radiation  is  approved  for  use  on 
wheat  and  wheat  flour  and  may  find 
more  extensive  practical  application  in 
the  future. 

If  ecu  were  cancelled  for  use  as  a 
component  of  liquid  grain  fumigants. 
current  users  of  CCU  on  farms  could 
choose  to  use  alternatives  or  possibly 
not  treat.  As  previously  discussed, 
major  alternatives  include  the 
phosphine-producing  materials 
(aluminum  phosphide  and  magnesium 
phosphide),  methyl  bromide,  and  grain 
protectants. 

To  evaluate  the  economic  effects  of 
the  unavailability  of  CCU,  it  was 
assumed  that  CCU  was  cancelled  and 
that  rational  economic  behavior 
governed  ensuing  user  behavior.  Two 
likely  use  situations  were  developed  to 
estimate  a  range  of  economic  impacts. 
Situation  I  assumed  that  the  majority  of 
CCU  users  would  treat  their  grain  with 
available  alternatives.  Situation  II 
assumed  the  majority  of  CCU  users 
would  not  treat,  but  would  accept  the 
discounts  at  market  due  to  insect 
damage  and/or  infestation.  In  Situation 
I.  the  cancellation  of  CCU  would  result 
in  nationwide  farm  level  costs  of  about 
$250,000  to  $290,000  annually  ($2.2  to 
$2.5  million  saved  in  decreased 
treatment  costs  offset  by  $2.7  to  $2.8 
million  in  losses  from  discoimted  grain). 
Under  Situation  II,  control  costs  would 
decline  by  $9.6  to  $11.4  million  annually 
but  discounts  of  $36.3  to  $36.0  million 
would  leave  a  net  loss  of  $26.6  to  $31.0 
million  annually.  Based  on  the 
information  available  and  the  recent 
market  conditions.  Situation  I  is 
believed  to  approximate  most  closely 
potential  user  behavior  and  the 
economic  effects  of  a  cancellation. 

The  economic  impact  on  individual 
farmers  is  highly  uncertain  and 
dependent  on  a  multitude  of  conditions 
and  factors.  Use  of  phosphine-producing 
material  could  result  in  changes  in 
treatment  costs  ranging  from  an  increase 
of  $0.62  per  thousand  bushels  to  a 
decrease  of  $11.73  per  thousand  bushels 
depending  on  the  amount  and  type  of 
alternative  used.  The  use  of  methyl 
bromide  could  result  in  increased  costs 
ranging  from  $0.74  to  $13.09  per  1.000 


bushels  treated,  depending  on  the  CCU 
formulation  and  application  rate  used. 
In  summary,  the  loss  of  CCU-based 
materials  for  use  on  grain  stored  on 
farms  is  not  expected  to  have  significant 
national,  regional  or  local  economic 
effects.  Alternatives  are  registered  and 
are  currently  being  used  at  comparable 
or  lower  costs.  Current  users  of  CCU 
products  may  adopt  pre-storage 
treatments  with  grain  protectants  and/ 
or  improve  preliminary  sanitation 
practices.  Because  no  significant 
economic  Impacts  are  anticipated,  it  can 
be  concluded  that  raw,  processed  and 
finished  product  prices  would  not 
change  as  a  result  of  cancelling  CCU- 

B.  Grain  Storage  use  Off  Farms 

CCU  has  been  used  to  fumigate  grain 
at  elevators,  warehouses,  and  port 
terminals.  Precise  data  on  the  locations 
and  quantities  of  use  are  unknown.  An 
estimated  35  percent  of  annual  usage  of 
CCU  (6.3  to  9.7  million  pounds  A.I.)  is 
believed  to  have  been  used  to  fumigate 
261  to  304  million  bushels  of  grain 
annually  at  all  off-farm  locations. 

If  CCI4  is  cancelled  for  use  in 
fumigating  grain  stored  at  off-farm  sites, 
CCU  users  would  most  likely  utilize  one 
of  the  phosphine-producing  materials  or 
impossibly  methyl  bromide.  As 
previously  discussed.  These  materials 
are  widely  available,  efficacious  and  in 
current  use. 

The  loss  of  CCU-containing  liquid 
grain  fumigants  for  use  in  off-farm 
locations  is  not  expected  to  cause 
serious  economic  effects.  Alternatives 
are  efficacious,  available  and  currently 
being  used  to  treat  grain.  The  cost  of 
treatment  with  alternative  methods  will 
be  comparable  or  lower  than  current 
CCU  treatment  costs.  Because 
alternatives  are  available  and 
efficacious,  the  quality  and  quantity  of 
grain  available  in  the  market  will  not  b? 
affected  by  a  cancellation  of  CCU.  No 
impacts  on  consumers  of  grain-based 
products  are  expected  as  the  result  of 
cancelling  CCU  for  use  in  off-farm 
storage. 

C.  Grain  Milling  Uses 

CCU  is  registered  for  use  as  a  spot 
fiimigant  in  grain  mills  to  control  stored 
grain  insects  in  milling  machinery. 
Currently,  one  product  containing  30 
percent  CCU  and  70  percent  ethylene 
dichloride  is  registered  for  spot 
treatment  of  milling  machinery.  The 
estimated  commerical  usage  of  this 
product  is  less  than  1,000  pounds.  This 
product  has  not  been  widely  used 
because  the  volume  of  liquid  required 
per  application  can  clog  the  machinery 
when  the  mills  are  restarted  following 
fumigation.  Historically,  the  preferred 


product  for  spot-treatment  was  a 
combination  of  ethylene  dibromide/ 
methyl  bromide.  All  EDB  products, 
however,  were  cancelled  from  1983  to 
1984. 

Alternative  means  of  insect  control  in 
grain  milling  equipment  include  the  use 
of  other  registered  pesticides  (i.e.. 
methyl  bromide  and  alimiinum 
phosphide)  and  increased  diligence  in 
cleaning  and  sanitation  of  the  mill 
machinery.  The  use  of  improved 
sanitation  practices  and  available 
chemicals  will  probably  increase  labor 
requirements  for  insect  control  in  mills. 

If  CCU  is  cancelled  for  use  as  a  spot 
treatment  of  flour  milling  equipment,  the 
milling  industry  will  probably  adopt  the 
use  of  other  registered  products  in 
combination  with  non-chemical  insect 
control  strategies.  Because  CCU- 
containing  products  have  not  been 
widely  used  as  a  spot  fumigant  to 
control  insects  in  the  grain  milling 
industry,  a  cancellation  of  this  use  is  not 
expected  to  have  significant  economic 
effects  on  users  and  consumers.  Thus, 
the  loss  of  CCU-based  material  for  use 
on  grain  stored  off-farm  is  not  expected 
to  have  significant  national,  regional,  or 
local  economic  effects. 

V.  Encased  Museum  Specimens 

Carbon  tetrachloride  is  registered  for 
use  on  encased  museum  specimens  in 
storage  to  prevent  infestation  of 
dermestid  beeUes  and  similar  pests.  If 
CCU  is  unavailable,  the  potential  for 
more  serious  problems  with  these  pests 
will  exist 

Encased  museum  specimens  are  non- 
renewable public  resources.  Irreparable 
damage  may  potentially  result  from 
increased  infestations  if  CCU  is  not 
available.  The  Agency  has  decided  that 
the  continued  use  of  CCU  has  important 
benefits  for  use  in  museums.  The 
Smithsonian  Institution  expressed  a 
desire  to  continue  the  use  of  CCU  for 
this  purposed  when  it  assisted  the 
manufacturer  in  developing  protective 
measures  for  museum  applicators  of 
carbon  tetrachloride. 

The  alternatives  currently  registered 
for  museum  fumigation  are;  2.2- 
dichlorovinyl  dimethyl  phosphate 
(DDVP).  napthalene  (NAPH).  methyl 
bromide  (MB),  and  ethylene  oxide 
(ETO).  Only  NAPH  is  specifically 
registered  for  use  on  encased  museum 
specimens.  ETO  and  MB  may  not  be 
used  in  individual  museum  specimen 
cases,  but  may  be  applied  to  museum 
specimens  within  a  fumigation  chamber. 
DDVP  is  registered  for  use  in  public 
buildings  and/or  institutions  which  also 
includes  museums.  Of  the  pesticides 
considered  as  alternatives  DDVP  is  the 
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most  widely  used  for  museum  sites.  The 
variable  costs  of  application  per 
museum  case  are  lower  for  DDVP. 
However,  it  is  not  considered  to  be  as 
effective  as  CCU.  Thus,  it  is  possible 
that  increased  insect  infestations  would 
arise  with  reliance  on  DDVP  in  the 
absence  of  CCU. 

The  label  precautions  for  application 
of  CCU  to  encased  museum  specimens 
call  for  use  of  carbon-containing  gas 
masks  which  effectively  remove  all 
respirable  carbon  tetrachloride.  At  the 
time  of  application,  a  gas  monitor  is 
used  to  indicate  levels  of  carbon 
tetrachloride.  Removal  of  the  masks  or 
subsequent  use  of  museum  cases  is  not 
allowed  if  the  gas  monitor  shows  levels 
of  CCU  above  5  ppm.  Additionally,  the 
label  instructions  were  revised  in 
accordance  with  the  Label  Improvement 
Program  for  fumigants.  PR  84-5  and  PR 
85-6. 

The  continued  registration  of  CCU  as 
a  fumigant  for  encased  museum 
specimens  will  help  ensure  that 
potentially  irreplacable  museum 
specimens  are  protected.  The  current 
label  instructions  are  sufficient  to 
reduce  applicator  exposure.  The  benefits 
from  using  this  product  are  believed  to 
outweigh  the  risks.  Therefore, 
registration  of  products  for  this  use  will 
be  allowed  to  continue. 

VI.  Initiation  o!  Regulatory  Action 

Based  on  the  information  on  risks  and 
the  information  on  benefits  of  the 
different  uses  of  CCU  summarized  in 
this  document,  EPA  had  determined  that 
benefits  of  continued  registration  do  not 
justify  the  risks  associated  with 
continued  use  of  carbon  tetrachloride 
for  food  uses  and  that  the  continued 
registration  of  pesticide  products 
containing  carbon  tetrachloride  for  use 
on  stored  grain  and  grain  processing  and 
milling  equipment  pose  unreasonable 
adverse  effects  on  the  environment, 
including  man.  The  Agency  has 
considered  changes  in  the  conditions  of 
registration  to  limit  the  risks  of  these 
products.  The  risks  attributable  to 
continued  use  of  CCU  are  largely 
associated  with  the  exposure  to  residues 
of  this  chemical  in  the  diet.  These 
residues  cannot  be  eliminated  by 
changes  in  the  use  pattern  because  any 
use  of  CCU  for  treatment  of  raw 
agricultural  processed  or  Rnished 
products  must  result  in  some 
contamination  of  the  treated  product. 
Moreover,  although  protective  clothing 
requirements  can  be  specified  for 
persons  occupationally  exposed  to  CCU. 
these  steps  will  not  mitigate  the  dietary 
risks  to  the  general  public.  Thus,  the 
Agency  has  determined  there  is  no 
modiHcation  of  the  terms  and  conditions 


of  registration  which  can  justify 
continued  registration  of  products 
containing  carbon  tetrachloride. 

Accordingly,  EPA  is  issuing  this 
Notice  of  Intent  to  Cancel  the 
registrations  of  all  pesticide  products 
containing  carbon  tetrachloride,  except 
Vulcan  Formula  72  (EPA  Registration 
Number  5382-2)  which  is  registered  only 
for  use  on  encased  museum  specimens. 
This  use  will  be  allowed  to  continue 
because  the  current  label  instructions 
are  sufficient  to  reduce  applicator 
exposure  and  the  risks  from  using  this 
product  are  outweighed  by  the  benefits. 

If  no  hearing  is  timely  requested  this 
Notice  of  Intent  to  Cancel  will  become 
an  effective  order  of  cancellation.  It  will 
then  be  unlawful  for  any  person  in  the 
Unitd  States  to  distribute,  sell,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver  to 
any  person  any  product  whose 
registration  is  cancelled  by  this  Notice. 

VIL  Comments  of  the  Secretary  of 
Agriculture,  Scientific  Advisory  Panel 
and  the  Response  of  the  Environmental 
Protection  Agency 

USDA  had  no  objection  to  the 
cancellation  of  the  grain  uses  of  CCU 
since  all  uses  had  been  voluntarily 
cancelled  or  suspended.  The  comments 
in  their  entirety  are  as  follows: 
April  28, 1986. 
Mr.  Steven  Schalzow 

Director,  Office  of  Pesticide  Programs.  U.S. 
Environmental  Protection  Agency. 
Washington,  DC  20460 

Dear  Mr.  Schatsow:  This  is  in  response  to 
your  letter  of  April  10  concluding  the  special 
review  for  carboa  tetrachloride. 

Based  upon  ths  fact  that  all  grain  fumigant 
uses  of  this  chemical  have  either  been 
voluntarily  cancelled  or  suspended,  the 
Department  offers  no  objection  to  the 
finalization  of  these  cancellation  actions. 

Sincerely, 
Charles  L.  Smith. 

Coordinator,  Pesticide  and  Pesticide 
Assessment. 

The  Scientific  Advisory  Panel  waived 
its  right  to  review  the  position  document 
proposing  cancellation  of  CCU  products. 

No  comments  were  received  in 
response  to  the  Federal  Register  Notice 
of  April  23. 1986  (51  FR  15372). 

VIII.  Procedural  Matters 

This  Notice  announces  the  Agency's 
intent  to  cancel  the  registrations  of 
pesticide  products  containing  carbon 
tetrachloride.  Registrants  of  the  affected 
products  and  other  adversely  affected 
persons  are  entitled  to  request  an 
administrative  hearing  to  contest  the 
Agency's  decision  to  cancel  registration. 
Unless  a  hearing  is  properly  requested 


with  regard  to  a  particular  registration 
in  accordance  with  the  procedures 
specified  in  this  Notice,  the  registrations 
will  be  cancelled.  This  unit  of  the  notice 
explains  how  a  hearing  may  be 
requested,  the  consequences  of 
requesting  or  failing  to  request  a  hearing 
in  accordance  with  the  procedures 
specified  in  this  Notice,  and  instructions 
regarding  the  use  of  existing  stocks. 

A.  Procedure  for  Requesting  a  Hearing 

To  contest  the  regulatory  actions 
(including  the  provisions  governing 
existing  stocks)  set  forth  by  this  Notice, 
registrants  of  products  affected  by  this 
Notice  may  request  a  hearing  within  30 
days  of  receipt  of  this  Notice,  or  within 
30  days  from  publication  of  this  Notice 
in  the  Federal  Register,  whichever 
occurs  later.  Any  other  peson  adversely 
affected  by  the  cancellation  action 
described  in  this  Notice,  may  request  a 
hearing  within  30  days  of  publication  of 
this  Notice  in  the  Federal  Register. 

Any  person  who  requests  a  hearing 
must  file  the  request  in  accordance  with 
the  procedures  established  by  FIFRA 
and  the  Agency's  Rules  of  practice 
Governing  Hearings  (40  CFR  Part  164). 
These  procedures  require,  among  other 
things,  that  all  requests  must  identify  the 
specific  registrations  by  registration 
numbers  and  the  specific  uses  of  the 
pesticide  product  for  which  a  hearing  is 
requested.  All  requests  for  a  hearing 
must  be  received  by  the  Hearing  Clerk 
within  the  applicable  30-day  period. 
Failure  to  comply  with  these 
requirements  will  result  in  denial  of  the 
request  for  a  hearing.  Requests  for  a 
hearing  should  also  be  accompanied  by 
objections  that  are  specific  for  each  use 
of  the  pesticide  product  for  which  a 
hearing  is  requested. 

Requests  for  a  hearing  must  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

B.  Consequences  of  Filing  or  Failing  to 
File  a  Hearing  Request 

1.  Consequences  of  Filing  a  Timely  and 
Effective  Hearing  Request 

If  a  hearing  on  any  action  initiated  by 
this  Notice  is  requested  in  a  timely  and 
effective  manner,  the  hearing  will  be 
governed  by  the  Agency's  Rules  of 
Practice  for  hearings  under  FIFRA 
section  6  (40  CFR  Part  164).  In  the  event 
that  a  hearing  is  properly  requested  and 
actively  pursued,  each  cancellation 
action  concerning  the  specific  registered 
product(8)  which  is  the  subject  of  the 
hearing  will  not  become  effective  except 
pursuant  to  an  order  of  the 
Administrator  at  the  conclusion  of  the 


Federal  Register  /  Vol.  51.  No.  218  /  Wednesday.  November  12.  1986  /  Notices 


hearing.  The  hearing  will  be  limited  to 
the  specific  registrations  or  applications 
for  which  the  hearing  is  requested. 

2.  Consequences  of  Failure  to  File  in  a 
Timely  and  Effective  Manner 

If  a  hearing  concerning  the 
cancellation  of  the  registration  of  a 
specific  pesticide  product  subject  to  this 
Notice  is  not  requested  by  the  end  of  the 
applicable  30-day  period,  registration  of 
that  product  will  be  cancelled. 

C.  Use  of  Existing  Stocks 

Registrations  which  this  notice 
proposes  to  cancel  have  all  been 
previously  suspended  under  section 
(3)(c)(2)(B)  of  FIFRA.  Registrants  of 
these  products  have  received  a 
suspension  letter  from  the  Agency  which 
contains  instructions  regarding  the  use 
of  existing  stocks.  Therefore,  the  Agency 
has  decided  that,  for  the  purposes  of  this 
proposed  action,  the  existing  stocks 
provisions  in  the  apphcable  suspension 
letters  would  be  applied  to  the 
suspended  products  which  the  Agency 
now  proposes  to  cancel. 

D.  Separation  of  Functions 

The  Agency's  rules  of  practice  forbid 
anyone  who  may  take  part  in  deciding 
this  case,  at  any  stage  of  the  proceeding 
(hereinafter  "the  judicial  staff')  from 
discussing  the  merits  of  the  proceeding 
ex  parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  any 
investigative  or  expert  capacity,  or  with 
any  of  their  representatives  (40  CFR 
167.7). 

Accordingly,  the  following  Agency 
offices,  and  the  staffs  thereof,  are 
designated  as  the  judicial  staff  to 
perform  the  judicial  function  of  the 
Agency  in  any  administrative  hearing  on 
this  Notice  of  Intent  to  Cancel:  the 
Administrator,  the  Deputy 
Administrator,  the  members  of  the 
immediate  office  of  the  Administrator 
and  Deputy  Administrator,  the  Office  of 
the  Administrative  Law  Judge,  and  the 
Office  of  the  Judicial  Officer. 
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SUMMARY:  This  notice  announces  receipt 
of  an  application  to  conditionally 
register  the  pesticide  product  "Isomate- 
M  (Pheromone  DispencersJ".  containing 
active  ingredients  not  included  in  any 
previously  registered  product  pursuant 
to  the  provision  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATE  Comment  by  December  12. 1986. 
ADDflESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-30275I  and  the  file  symbol 
(53575-R)  to: 

Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division.  Attn:  Product  Manager  (PM) 
17,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
In  person,  bring  comments  to:  Rm.  236, 
CM#2.  Attn:  PM  17,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Highway,  Arlington.  VA. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
ArtuTO  Castillo,  PM  17.  (703-557-2690). 

SUFFLEMENTARV  INFORMATWN: 

Biocontrol  Ltd..  148  Palermin  St., 
Warwick,  Queensland  4370,  Australia. 
U.S.  Agent:  John  W.  Kennedy 
Consultants.  Inc..  American  Bank  Bldg.. 
Suite  406,  Laurel.  MD  20207.  has 
submitted  an  application  to  EPA  to 
conditionally  register  the  pesticide 
product  Isomate-M  (Pheromone 
Dispencers).  EPA  File  Symbol  53575-R. 
containing  the  active  ingredients  Z-8- 
dodecen-1-yl  acetate:  E-8-dodecen-l-yl 
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acetate;  Z-8-dodecea-l-<ri  at92j0;  5.3, 
and  .8  percent  respectively,  pursuant  to 
the  provision  of  seetiOB  3(cH4)  af  FIFRA. 
The  application  propo«e»  that  the 
product  be  classified  for  general  use  to 
control  oriental  huit  moths  on 
nectarines  and  peaches.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Fecteral  Register.  The  procedure  for 
requesting  data  wiO  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  Dnal  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application.  Written 
comments  filed  pursuant  to  this  notice, 
will  be  available  in  the  program 
Management  and  Support  Division 
(PMSD)  office  at  the  address  provided 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  It  is 
suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

(7  U.S.C.  136) 

Dated:  October  30, 1986. 
lames  W.  Altennan, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

|FR  Doc.  86-25351  Filed  11-10-86:  8:45  am) 

BILUNG  CODE  UM-aO-M 

(OPTS-59792;  FRL-31(»-6] 

Toxic  and  Hazardous  Substances; 
Certain  Chemical  Prstnanufacture 
Notices 

agency:  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARv:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  PR  21722).  In  the 
Federal  Registw  of  November  11. 1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 


published  a  rult  which  grairted  a  limited 
exemption  fit)m  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMI^te  for  such  polymers  are 
reviewed  by  ERA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
five  such  PMNs  and  provides  a 
summary  of  each. 
dates:  Close  of  Review  Period: 

Y  87-14  and  87-15— November  13. 
1986. 

Y  87-16.  87-17  and  87-18— November 
17, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St»eet  SW.,  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-14 

Importer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Resin  for  photo 
copy  or  open,  non-dispersive  use.  Import 
range:  100,000  to  500,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Inhalation. 

En  vironmental  Release/Disposal. 
Release  to  air. 

Y  87-15  I 

Importer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Import.  (G)  Resin  for  photo  copy 
or  open,  non-dispersive  use.  Import 
range:  100,000  to  500.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Inhalation. 

En  vironmen  tat  Release/Disposal. 
Release  to  air. 

Y  87-16 

Manufacturer.  Confidential. 
Chemical  (G)  Alkyd. 
Use/Productiati.  (G)  Coating.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

Y  87-17 

Manufacturer.  Confidential. 
Chemical  (G)  Alkyd. 


Use/Production.  fG)  Coating,  Prod, 
range:  Confidential; 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 


Y  87-18 

Importer.  Confidential. 

Chemical.  (G)  Aromatic  cycloaliphatic 
alkyl  polyester. 

Use/Import.  (S)  Resin  for  use  in 
coating  formulations.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  3,  ;I986. 
Denise  Devoe.  | 

A  cling  Division  Director.  Information 
Management  Division. 
|FR  Doc.  86-25504  Filed  11-10-86;  8:45  am] 
BILUNG  CODE  85aO-SO-M 


[POTS-51648;  FRL-3108-5] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicais  Premanufacture 
Notices 

agency:  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


summary:  Section  5{a)(l)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chesiical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  impart  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  forty-two  such 
PMNs  and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

P  87-106.  87-107  and  87-108— January 
21, 1987. 

P  87-109,  87-110,  87-111,  87-112.  87- 
113,  87-114,  87-115,  87-116,  87-117  and 
87-118— January  24. 1987. 

P  87-119.  87-120.  87-121,  87-122,  87- 
123,  87-124,  87-125,  87-126,  87-127,  87- 
128,  87-129,  87-130,  87-131,  87-132  and 
87-133— January  25, 1987. 

P  87-134,  87-135.  87-136.  87-137,  87- 
138,  87-139,  87-140,  87-141,  87-142,  87- 
143,  87-144.  87-145,  87-146  and  87-147— 
January  27, 1987. 

Written  comments  by: 

P  87-106.  87-107  and  87-108— 
December  22, 1986. 
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111,  87-112,  87- 

-116,  87-117  and 

1986. 

121.  87-122.  87- 

-126.  87-127.  87- 

-131,  87-132  and 

1986. 

136,  87-137,  87- 

-141.  87-142.  87- 

-146  and  87-147— 


P  87-109.  87-110.  87- 
113.  87-114.  87-115.  87- 
87-118— December  25. 

P87-119,  87-120,  87- 
123.  87-124.  87-125.  87- 
128,  87-129,  87-130,  87- 
87-133— December  26, 

P  87-134.  87-135.  87- 
138.  87-139,  87-140.  87- 
143.  87-144.  87-145.  87- 
December  28. 1986. 

ADDRESS:  Written  comments,  identiried 
by  the  document  control  number 
•|OPTS-51648j"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  {TS-790),  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-201.  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  Street,  SW.,  Washington. 
DC  20460.  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  mnaufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P  87-106 

Importer.  Nachem,  Inc. 

Chemical.  (S)  A  mixture  of  2-(4- 
hydroxyphenyl)-2-(4-hydroxy-3- 
sulfophenyl)  propane;  2,2-bis(4-hydroxy- 
3-sulfophenyl)  propane;  2,2-bis  (4- 
acetoxyphenyl)  propane;  2-(4- 
acetoxyphenyl)-2-(4-acetoxy-3- 
sulfophenyl]  propane;  and  2,2-bi8  (4- 
acetoxy-3-8ulfophenyl)  propane. 

Use/Impact.  (S)  Industrial  additive  for 
tin  plating.  Import  range:  84,000  to 
100,000  Ibs/yr. 

Toxicity  Data.  Irritation:  Skin — 
Irritant,  Eye — Servere  irritant. 

Exposure.  Processing:  Dermal,  a  total 
1  worker  per  shift.  3  shifts/day. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-107 

Manufacturer.  Monsanto  Co. 
Chemical.  (C)  Oxazine  resin  solution. 
Use/Production.  (G)  Paint  additive. 
Prod,  range:  Confidential. 


Toxicity  Data.  Acute  oral:  >5g/kg; 
Acute  dermal:  >5g/kg:  Irritation:  Skin — 
Non-Irritant.  Eye — Slight. 

Exposure.  Manufacture:  Dermal. 

Environmental  Release/ Disposal.  No 
release.  Disposal  by  incineration. 

P  87-106 

Manufacturer.  Vista  Chemical  Co. 

Chemical.  (G)  Boehmite  alumina. 

Use/Production.  (G)  Degree  at 
containment:  Contained  uses;  open,  non- 
dispersive  use;  dispersive  use;  highly 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-109 

Importer.  Confidential. 

Chemical.  (G)  Perfluoroalkyl  ester. 

Use/Import.  (G)  Stabilizer.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  42.964  g/kg; 
Ames  test:  Negative. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal. 
Minimal  release. 

P 87-110 

Importer.  Confidential. 

Chemical.  (G)  Alicyclic  derivative  of  a 
nitrogen  heterocycle. 

Use /Production.  (G)  Destructive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-111 

Manufacturer.  Confidential. 

Chemical.  (G)  Nitrogen  heterocycle 
derivative. 

Use/Production.  (G)  Destructive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  87-112 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  tartaric 
acids,  sodium  salts. 

Use/Production.  (G)  Component  in 
consumer  and  commercial  products. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential. 

P  87-113 

Manufacturer.  Confidential. 


Chemical.  (G)  Substituted  tartaric 
acids,  calcium-sodium  salts. 

Use/Production.  (S)  Site  limited  and 
commercial  isolated  intermediate.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  <24.5  g/kg; 
Irritation:  Eye— Non-irritant. 

Exposure.  Confidential. 

Environmental  Release/Disposal  No 
release. 

P  87-114 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  tertiary 
phosphine. 

Use/Production.  (G)  Extractant  of 
transuranic  elements.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Acute  dermal:  2.000  mg/kg:  Irritation: 
Skin — Mild.  Eye — Irritant. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-115 

Manufacturer.  H.  B.  Fuller  Co. 

Chemical  (S)  Polymer  of 
polypropylene  glycol; 
diphenylmethanediisocyanate;  and 
polymethylene  polyphenyl  isocynate. 

Use/Production.  (S)  Industrial 
adhesive,  coating.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Manufacture:  A  total  of  6 
workers,  up  to  1  hr/day,  up  to  18  days/ 

yr- 

Environmental  Release/Disposal.  2 
kg/batch  released  to  land  and  36  kg/ 
batch  to  air.  Disposal  by  Publicly 
Owned  Treatment  Work  (POTW). 

P  87-116 

Manufacturer.  Amspec  Chemical 
Corporation. 

Chemical.  (G)  Trialkanolamine 
zirconate. 

Use/Production.  (G)  Crosslinker.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-117 

Manufacturer  Chattem  Incorporated. 

Chemical.  (G)  Modified 
trioxyaluminum  alkaneate. 

Use/Production.  (S)  Industrial  gelling 
agent  for  printing  ink  vehicles.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  4  workers,  up  to  1  hr/day.  up  to 
5  days/yr. 


4]«4 
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£>ivw— wento/  Xeleaae/Dispoaal 
ConfidenUal.  Di^osal  by  POTW. 

pv-m 

Manufacturer.  ConfldcaU^. 

ChemcaL  (G)  Saturated  poiyeater 
resin. 

Use/Productioa.  IG]  General  metals 
coil  coating  polyester.  Prod,  range: 
Confidentiaf. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

P 87-119 

Importer.  Confidential. 

Chemical.  (G)  SaHophenyi  azo 
naphthyl  dye. 

Ust/baporL  (S)  Industrial  colorant  for 
paper.  Import  range:  Ctmfidential. 

Toxicity  Data.  No  data  strfnnitted. 

Exposure.  Processing:  Dermal 

Environmental  ReJeaae/Disposal.  No 
data  submitted. 

P 87-120 

Importer.  Confidential. 

Chemical.  (G]  Sulfo  substituted 
phenyl  azo  naphthyl  dye. 

Use/Import  (S)  Industrial  colorant  for 
paper.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing,  dermal. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 87-121 

Manafactarer.  NL  Indastries, 
Incorporated. 

Chemical.  (G)  Polyamide  resin. 

Use/Pmduciioa.  (G)  C^ien,  non- 
disperrive  manner.  Prod,  range: 
ConHdentiai. 

Toxicity  Data,  ^io  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-122 

Manufacturer.  NL  Industries, 
Incorporated. 

Chemical.  (G)  Polyamide  tesin. 

Use/Production,  (G)  Open,  non- 
dispersive  manner.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-123 

Manufacturer.  Confidential. 

Chemical.  [G]  Polyether  modified 
carbodiimide. 

Use/Production.  (G)  Cross  linking 
agent  for  carboxylated  polymers.  I^od. 
range:  Confidential. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 


Exposure.  Coi^dential. 
Enrirvnmentai  Release/Disposal. 
Confidential.       i 

P  87-124 

Manufacturer.  Bedoukian  Research. 
Inc. 

Chemical.  (S)  Bicyclo[2.2.1Jhepfane-2- 
methanol,  5,6-dimethyl-(l- 
methylethenyl). 

Use/ProductiotL  (S)  Industrial 
fragrance,  soap,  and  detergent 
component  Prod,  range:  l.OOQ  to  1,500 
kg/yr. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  10  workers,  up  to  .5  hr/day.  up  to 
20  days/yr. 

En  vironmental  Release/Disposal. 
Minimal  release  to  air. 

P  87-125  j 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical.  (S)  fficyclo[2.2.1]heptane-2- 
methanol.  5jB-diraethyl-(l- 
methylethenyl]  acetate. 

Use/Production.  (S)  Industrial 
fragrance,  soap,  and  detergent 
component.  Prod,  range:  1,000  to  1,500 
kg/yr. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Manufacture:  Etermal,  a 
total  10  workers,  up  to  .5  hr/day,  up  to 
20  days/yr. 

Environmental  Release/Disposal. 
Minimal  release  to  air. 

P  87-128 

Importer.  Confidential. 

Chemical  (G)  Methyl- 
methyleneimidazole  derivative  of 
copper  phthalocyanine,  compound  with 
substituted  propionic  acid. 

Use/Import.  (S)  Industrial  colorant. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  on  the  I^IN 
substance  submitted. 

Exposure.  No  data  submitted. 

En  vironmental  Release/Disposal  No 
data  submitted.    ■ 

P  87-127  ' 

Importer.  Confidential. 

Chemical  (G)  Sodium  salt  of  a 
[(substituted  heteromonocyclicamino- 
sulfophenyl)  azo]-[(substituted 
dis8ulfocarix>moiiocyclyl)  azo]- 
substitated  carbopolycyclicpolysulfonic 
acid. 

Use/ImporU  (S)  Industrial  colorant. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Ames  test:  Non-mutagenic. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 


P  87-128 

Manufacturer.  Coi^dential. 

Chemical.  (G)  Poljaner  of  styrene  with 
mixed  alkyl  acrylates  and 
methacrylatea. 

Use/Production.  (S)  Open,  non- 
dispersive  use.  Prod,  range: 
ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Dermal,  a  total 
of  5  workers,  up  to  1  hr/day,  up  to  30 
days/yr. 

Environmental  Reiease/Disposal  1  to 
10  kg/batch  release  to  land.  Disposal  at 
a  class  A  dumpeite. 

P  87-129  I 

Manufacture.  Confidential. 

Chemical  (S)  Amines  Cn-M-tert  alkyl, 
ethoxylated,  compooad  with 
dodecylbenzenesulfooic  acid. 

Use/Production.  (G)  SurfacUnL  Prod 
range:  9,800  kg/yr. 

Toxicity  Data,  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  6  workers,  up  to  4  hrs/day,  up  to 
8  days/yr. 

Environmental  Reltase/Disposal  0.2 
to  50  kg/batch  released  to  water. 
Disposal  by  POTW. 

P  87-130 

Manufacture.  Confidential. 

Chemical  (S^  Amines,  Ci2n4-tert  alkyl. 
ethoxylated,  compound  with 
isooctadecanoic  acid. 

Use/Production.  (G)  Industrial 
surfactant.  Prod,  ranjp:  3.90Ofis/yr. 

Toxicity  Data.  No  data  wibmiUed. 

Exposare.  Manufacture:  Dermal,  a 
total  of  6  workers,  up  .to  4  hrs/days,  up 
to  8  days/yr. 

Environmental  Reltase/Disposal.  0.2 
to  50  kg/batch  released  to  water. 
Disposal  by  POTW.    i 

P  87-131 

Importer.  Confidential. 

Chemical  (G)  Disubstituted 
anthraquinone. 

Use/Productioa.  (S)  Imkutrial 
colorant  for  polymer.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Dermal  and 
inhalation. 

Environmental  Rehase/Disposal.  No 
data  submitted. 

P  87-132  I 

Importer.  Confidenfial. 

Chemical  (G)  o-Acetoacetanisidide, 
nitrophenylazo  substituted. 

Use/Import  (G)  Colorant  for  paints 
and  inks.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  10,000 
mg/kg;  Irritation:  Skin— Slt^  Eye- 
Slight,  Ames  test:  Noit-matagenic. 
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EXfiosun.  Confidential. 

Envireomealal  Reieate/Dispoaal.  No 
data  submitted. 

P  87-133 

Manufacturer.  Confidential. 

Chemicat.  [G]  Sulfurized 
hydrocarbon/acid. 

Use/Production.  (G)  Industrial 
lubricant  additive.  Prod,  range:  50,000  to 
200,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmentaJ  Release/Disposal 
Confidential.  Disposal  by  POTW. 

P  87-134 

Importer.  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Reaction  product  of  an 
alkyl  dicarboxyiic  acid/aBcane  diols, 
polyester  with  an  acrylate  prepolymer. 

Use/Import.  [S]  Industrial  radiation 
curable  adhesive  resins.  Import  range: 
5,000  to  50.000  kg/yr. 

Toxicity  Data.  >  2,000  mg/kg;  Acute 
dermaL  Mild;  Skin  sensitization: 
Moderate  sensitizer. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-135 

Importer.  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Reaction  product  of 
alkyl  and  aryl  dicarboxyiic  acids/alkane 
polyols  polyester  with  an  acrylate 
prepolymer. 

Use/Import.  (S)  Industrial  radiation 
curable  adhesive  resins.  Import  range: 
5,000  to  50,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2.000 
mg/kg:  Acute  dermal:  Mild  Skin 
sensitization:  Extreme  sensitizer. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 87-138 

Importer  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Reaction  product  of 
alkyl  carboxylic  acids/alkane  polyols 
polyester  with  an  acrylate  prepolymer. 

Use/Import.  (S)  Industrial  radiation 
curable  adhesive  resins.  Import  range: 
5.000  to  50,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2,000 
mg/kg;  Acute  dermal:  Mild  Skin 
sensitization:  Strong  sensitizer. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
data  sabraitted. 

P  87-137 

Importer.  Djmamit  Nobel  Chemicals. 

Chemical.  (G)  Reaction  product  of 
aryl  and  alkyl  dicarboxylics/alkaoe 
diol/ester  polyester  with  an  acrylate 
prepolymer. 


Use/in^ort  (S)  Industriai  radiation 
curable  adhesive  resins.  Import  range: 
5,000  to  50,000  kg/yr. 

Toxicity  Data.  Acute  oril:  >  2,000 
mg/kg:  Acute  dermal:  Mild;  Skin 
sensitization:  Strong  sensitizer. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-138 

Importer  Dynamit  Nobel  Chemicals. 

Chemical.  Reaction  product  of  alkyl 
and  aryl  dicarboxylics/alkane  diol/ester 
polyester  with  an  acrylate  prepolymer. 

Use/Import.  (S)  Industrial  radiation 
curable  adhesive  resins.  Import  range: 
5,000  to  50,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2,000 
mg/kg:  Acute  dermal:  Mild;  Skin 
sensitization:  Strong  sensitizer. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-139 

Importer  Dynamit  Nobel  Chemicals. 

Chemical  [G]  Reaction  product  of 
aryl  and  alkyl  dicarboxylics/alkane 
polyols/ester  polyester  with  an  acrylate 
prepolymer. 

Use/Import  (S)  Industrial  radiation 
curable  adhesive  resins.  Import  range: 
5,000  to  50.000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2,000 
mg/kg:  Acute  dermal:  Mild:  Skin 
sensitization:  Strong  sensitizer. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 87-140 

Manufacturer  Alkaril  Oiemicals,  Inc. 

Chemical.  (G)  N,N.-Bi8(8ub6titiited 
imidazoline)  alkyl  stearamide. 

Use/Production.  (G)  Isolatable 
intermediate.  Prod,  nnge:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/ Disposal. 
Confidential. 

P 87-141 

Manufacturer.  The  Upjohn  Co. 

Chemical.  [G]  Aminohydroxy 
substituted  benzenesulfonamide. 

Use /Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  2  workers,  up  to  2  hrs/day,  up  to 
25  days/yr. 

Environmental  Release/Disposal. 
Less  than  0.1  kg/batch  released  to  air. 
Disposal  by  incineration. 

P  87-142 

Manufacturer.  The  Upjohn  Co. 
Chemical.  (G)  Hydroxyamino 
substituted  benzene  sulfonamide. 


Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dennal.  a 
total  of  2  workers,  up  to  2  hrs/day.  np  to 
25  days/yr. 

Environmental  Release/ Disposal. 
Less  than  0.1  kg/batch  released  to  air. 
Disposal  by  incineration. 

P  87-143 

Manufacturer  The  Upjohn  Co. 

Chemical.  (G)  Hydroxyamino 
substituted  benzenesulfonie  acid. 

Use/Production.  [G]  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  2  workers,  up  to  2  hrs/day,  up  to 
25  days/yr. 

Environmental  Release/Disposal. 
Less  than  0.1  kg/batch  released  to  air. 
Disposal  by  incineration. 

P  87-144 

Manufacturer  The  Upjohn  Co. 

Chemical.  (G)  Hydroxyamino 
substituted  benzenesulfonyl  chloride. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dennal  a 
total  of  2  workers,  up  to  2  hrs/day,  up  to 
25  days/yr. 

Environmental  Reieaae/Disposal. 
Less  than  0.1  kg/batch  released  to  air. 
Disposal  by  incineration. 

P  87-145 

Manufacturer.  ConfidentiaL 

Chemical.  (S)  3,4-Dihydro-3-methyl- 
2H-1, 4-benzoxazine. 

Use/Production.  [G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  2  persons/shift,  up  to  2  hrs/day, 
180  days/yr. 

En  vironmental  Release/Disposal. 
Trace  per/batch  released  to  air. 
Disposal  by  incineration. 

P 87-146 

Manufacturer  Confidential. 

Chemical.  (S)  l-(2-Nitix)phenoxy)-2- 
propanone. 

Use/Production.  (S)  Site  limited 
intermediate  in  the  production  of 
another  chemical  intermediate.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  5  persons/shift,  up  to  8  hrs/day, 
180  days/yr. 

Environmental  Release/Disposal. 
Less  than  0.5  kg/batch  released  to  land. 
Disposal  by  approved  landfill. 
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P87-147 

Manufacturer.  The  Gopflyeai-  Tire  and 
Rubber  Co. 

Chemical.  (S)  2-{2-Hydroxy-3-tert- 
butyl-5-methylbenzyl)-4-methyl-6-tert- 
butylphenyl  methacrylate. 

Use/Production.  (S)  Industrial 
polymer  stabilizer,  polymerizable 
monomer.  Prod,  range:  45,400  to  226,800 

kg/yr. 

Toxicity  Data.  Acute  oral  >  5,000  nig/ 
kg:  Irritation:  Skin  -  Non-irritant;  Eye  - 
Slight  to  moderate;  Ames  test:  Non- 
mutagenic. 

Exposure.  Manufacture:  Dermal,  a 
total  of  12  workers,  up  to  12  hrs/day,  up 
to  150  days/yr. 

Environmental  Release/Disposal. 
Minimal  release  to  air  and  water. 
Disposal  by  biological  treatment  system 
and  incineration. 

Dated:  November  3, 1988. 
Denise  Oevoe, 

Acting  Division  Director.  Information 

Management  Division. 

[FR  Doc.  86-25505  Filed  11-10-86;  8:45  am] 

MLUNG  COOE  SSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  4, 1986. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Doris  Benz,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  J.  Timothy  Sprehe,  O^ice  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington.  DC  20503,  (202)  395- 
4814. 

OMB  No.:  3060-0046 

Title:  Application  for  New  or  Modified 

Common  Carrier  Radio  Station 

Authorization  Under  Part  22 
Form  No.:  FCC  401 
Action:  Revision 
Estimated  Annual  Burden:  99J00 

Responses;  797,600  Hours. 


Federal  Conimuiiications  Commission. 
WiHiam  |.  TricaHco. 

Secretary. 

(FR  Doc.  88-25451  Filed  11-10-86:  8:45  am] 

MLUNQ  CODC  *712«1-M 


John  T.  Galanses  et  al.;  Applications 
for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  cily,  and  State 

Foe  No. 

MM 

Docket 

No. 

A.  John    T     GalanMB    a 
Betsy    Ann    Abrue   Vas- 
qoez    De    Lopez.    Otbii 
Oiarteston  County  Wire- 
less Co..  Folly  BeacH  SC. 

B.  Oiarteston  Comniunica- 

BPH-84081610 

BPH-841029IA..._ 

66-3Se 

dons:  Folly  Beacti.  SC. 
C.J.      Allen      Wasfwuton; 

Folly  Beadi.  SC. 
D    Levi  E.  WNIis.   II;  Folly 

BPH-e41030)W 

BPH-*»1031IB 

Beach.  SC. 
E.  Folly  Beach  Communica- 

BPM-84103IIC  

tions.   Inc.;   Folly   Baach, 
SC 

F.  Joanne    Bfehm;    Folly 
Beach.  SO 

G.  Ogden  Broadcasting  al 

BPH-841031IE...„ 

BPH-«4t031IF 

South  Carolina.  Inc.;  Folly 
Beach,  SC. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  City  Coverage-FM,  D,  F      - 

2.  Air  Hazard.  F 

3.  Comparative,  AB.C.D.E.F.G 

4.  Ultimate,  A.B.(iD.E,F,G 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 


contractor.  International  Transcription 
Services,  Inc..  2100M  Street  NW.. 
Washington.  DC  2qD37.  (Telephone  (202) 
857-3800). 
W.  Jan  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

|FR  Doc.  86-25454  Filed  11-10-66;  8:45  am) 
BHJJNQ  COOE  n\2-oi-m 


Ed  Ver  Schure  Communications; 
Applications  for  Consolidated 
Proceeding 


1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  dty.  and  State 

File  No. 

MM 

Docket 

No. 

A.  Ed  Ver  Schun  Commu- 
nieationt,     mc;     Sauga- 
mck,  Ml. 

B.  James    J     McCtuskey: 
Saugatuck.  Ml. 

C.  James  Phillips  and  Cd- 
leeo  PhMps;  Saugatucfc. 
Ml. 

D      Dunes     Broadcasting, 
Inc.;  Saugatudt.  Ml 

BPH-841120MB 

BPH-850118MA 

8PH-850124MF 

B»>H-a50228MH(').... 

66-408 

'  Oismssed.  l 

I 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Aet  of  1934.  ^s 
amended,  the  abov«  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are!  set  forth  belonv.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986.  ~ 
The  letter  shown  belforie  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Air  Hazard.  B 

2.  Comparative,  A,B,C 

3.  Ultimate,  AB.C 

3.  If  there  is  any  nnn-standanlized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  appUcant(s)  to 
which  it  applies  are  .set  for^  in  an 
Appendix  to  this  Notice.  A  copy  iif  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Ro0m  203),  1919  M 
Street.  NW..  Washington  DC.  The 
complete  lext  may^aise  be  purchaeed 
from  the  Commissidi't  duplicating 
contractor.  International  Trantcription 
Services.  Inc.,  2100  M  Street,  NW.. 
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Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Moss  Media  Bureau. 

(FR  Doc.  8&-2546S  Filed  11-10-86;  8:45  am) 

BtLLMM  COOC  (TIZ-OVM 


United  Video  Inc.,  et  al.;  Proceedings 
Terminated 

In  the  Matter  of: 
United  Video  Inc..  Revised  Rates  for 

Microwave  Service:  Tariff  F.C.C.  No.  4. 

Transmittal  Nos.  44  and  45— Oodiet  No. 

20198. 
Western  Tele-Conununications,  Inc.,  Revised 

Rates  for  Microwave  Service  to  Broadcast 

and  Cable  Television  Customers  in 

Wyoming,  Idaho  and  Montana;  Tariff 

F.C.C  No.  3,  Transmittal  No.  38— Docket 

No.  204S3 
American  Television  and  Communications 

Corporation.  Revisions  to  Tariff  F.C.C  No. 

2.  Transmittal  No.  17— Docket  No.  21047 
United  WEHCO,  Inc.,  Revised  for  Microwave 

Service,  Tariff  F.C.C.  No.  1,  Transmittal  No. 

14— Docket  No.  21145 
American  Television  Relay,  Inc  Tariff  F.C.C. 

No.  a  Transmittal  No.  78— CC  Docket  No. 

78-24 
Western  Union  Telegraph  Co^  Tariff  F.CC. 

Nos.  254  and  261,  Transmittal  Nos.  8986 

and  6992— Docket  No.  20096 
RCA  Global  Communications,  Ina.  Tariff 

F.CC  Nos.  93  and  94,  Transmittal  Nos. 

3922,  3955.  and  3985 
RCA  Alaska  Communications,  Inc.,  Tariff 

F.CC.  No.  1.  Transmittal  No.  54 
RCA  American  Communications,  Inc. 

Revisions  to  Tariff  F.C.C.  No.  1  Fixed  Term 

Transponder  Service,  Transmittal  No.  61 — 

CC  Docket  No.  78-68 
American  Satellite  Corporation,  Revisions  to 

Tariff  F.CC.  No.  1,  Transmittal  No.  45— CC 

Docket  No.  78-70 
To  Western  Union  Telegraph  Co.,  Revisions 

to  Tariff  F.CC  No.  261.  Pertaining  to  Video 

Channel  Service,  Transmittal  No.  7314— CC 

Docket  No.  78-99 
RCA  American  Communications,  Inc., 

Revisions  to  Tariff  F.C.C.  No.  1,  Transmittal 

Nos.  78.  80  and  83 

Order 

Proceedings  Terminated 

Adopted:  October  7, 1986. 
Released:  October  16, 1988. 

By  the  Commission: 

1.  The  captioned  dockets,  opened 
between  1974  and  1978,  were 
established  to  investigate  various  other 
common  carrier  (OCC)  tariff  Rlings. 
Several  of  these  dockets  involve 
population  or  subscriber  sensitive  rate 
structures  for  microwave  transmission 
of  television  signals  to  cable  television 
systems.  The  remaining  dockets  deal 
with  revisions  to  tariffs  for  domestic 
satellite  services.  Each  of  the  captioned 
dockets  was  dererred  pending  the 


development  of  policies  in  the 
Competitive  Carrier  ru\ema)dng.*  We 
have  determined  that  no  further  action 
is  required  in  these  dockets. 

2.  Accordingly,  IT  IS  ORDERED  that 
Docket  No.  20198,  Docket  No.  20493, 
Docket  No.  21047,  Docket  No.  21145.  CC 
Docket  No.  78-24,  Docket  No.  20098,  CC 
Dockect  No.  78-68,  CC  Dockect  No.  78- 
70,  and  CC  Docket  No.  78-99  ARE 
TERMINATED. 

Federal  Communications  Commission 

William  |.  Tricarico. 

Secretary. 

(FR  Do&  86-25456  Filed  11-10-86;  8:46  am] 

BHJJNG  COOC  S7t».01-M 

[Gen.  Oodcet  No.  M-336] 

Scrambling  of  SateUtte  Television 
Signals 

AOENCV:  Federal  Communications 
Commission. 

ACnON:  Notice  of  Inquiry;  extension  of 
deadline  for  reply  comments. 


:  Acting  under  delegated 
authority,  the^^hief.  Office  of  Plans  and 
Policy  has  issued  an  Order  extending 
the  reply  comment  deadline  for  the 
Notice  of  Inquiry  in  General  Docket  No. 
8&-336.  51  F.R.  30267  (August  25, 1986). 
This  action  is  in  response  to  an 
extension  request  firom  the  National 
Cable  Television  Association. 

date:  Reply  conmient  deadline 
extended  to  November  10. 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  Levy,  OfHce  of  Plans  and 
Policy.  (202)  653-5940. 


'  See  Policy  and  Rule*  Concerning  Rates  for 
Competitive  Common  Carrier  Service*  and 
Facilitie*  Authorization*  Therefor,  CC  Doclcet  No. 
79.252.  Notice  of  Inquiry  and  Proposed  Rulemaking. 
77  FCC  2d  308  (1979):  First  Report  and  Order.  85 
FCC  2d  1  (1980):  Further  Notice  of  Proposed 
Rulemaking.  84  FCC  2d  445  (1961):  Second  Report 
and  Order.  91  FCC  2d  59  (1962),  recon.  denied.  93 
FCC  2d  54  (1983);  Further  Notice  of  Proposed 
Rulemaking.  47  Fed.  Reg.  17308  (1962).  Third  Further 
Notice  of  Proposed  Rulemaking,  48  Fed.  Reg.  28292 
(1983):  Third  Report  and  Order,  48  Fed  Reg.  46791 
(1983):  Fourth  Report  and  Order.  95  FCC  23  554 
(1983),  Fourth  Further  Notice  of  Proposed 
Rulemaking.  48  Fed  Reg.  11856  (1984):  Fifth  Report 
and  Order.  98  FCC  2d  1191  (1984):  Sixth  Report  and 
Order.  98  FCC  2d  102a  (198S):  vacated  and 
remanded,  MQ  Telecommunication*  Corp.  v.  FCC 
765  F.2d  1188  (D.C  Cir  1985).  The  captioned  docket* 
were  deferred  in  the  following  order*:  United  Video, 
Inc.  48  FCC  2d  878  (1874):  Weeteni  Tele- 
communications, inc,  55  FCC  2d  203  (1978): 
American  Televiaion  and  Communication* 
Corporation.  82  FCC  2d  171  (1978):  United  WEHCO. 
Inc  6S  FOG  2d  741  (1077):  American  Television 
Relay.  87  FCC  2d  527  (1978),  and  RCA  American 
Communication*.  Inc.  80  FCC  2d  426  (1978). 


Federal  Communications  Commission. 
i>a«arK.i>HaGh. 

Chief,  Office  of  Plans  and  Policy. 

(FR  Doc  86-25450  Filed  11-10-86;  8:45  am] 

MLUNG  COOC  STIKOMI 

ITU  World  Administrative  Radio 
Conference  Advisory  Committee: 
Meeting 

November  4. 1986. 

Advisory  Committee  for  the  ITU 
World  Administrative  Radio  Conference 
on  the  Use  of  the  Geostationary  Satellite 
Orbit  and  the  Planning  of  the  Space 
Services  Utilizing  It  (Space  WARC 
Advisory  Committee),  working  group 
meeting. 

Working  Group  C:  Other  Bands — 

Services 
Chairman:  S.E.  Probst  (703)  471-2245 
Vic»  Chairman:  David  Long  (703)  790- 

7701 
Date:  Monday,  November  24, 1986 
Time:  9:30  a.m. 
Location:  Federal  Communications 

Commission.  1919  M  Street  NW.. 

Room  535,  Washington,  DC  20554 
Agenda:  (1)  Review  progress  to  date;  (2) 

Additional  work  assignments. 
Federal  Communications  Commission. 
WiDiam  J.  Tricarico. 
Secretary. 
(FR  Doc.  86-25452  Filed  11-10-86:  8:45  am] 

nUJNO  CODE  671S-01-II 


Travel  Reimbursement  Authority; 
Publishing  of  Report 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Publishing  of  report  on  travel 
reimbursement  authority. 


r.  hi  Pub.  L  97-259,  the 
Congress  authorized  the  Federal 
Communications  Commission  to  accept 
reimbursement  from  non-government 
organizations  for  travel  of  employees  of 
the  Commission.  The  Federal 
Communications  Commission  must  keep 
records  of  such  travel  by  each  event  and 
prepare  a  report  of  all  reimbursements 
allowed  and  provide  copies  of  each 
report  to  the  Senate  Committee  on 
Appropriations,  House  Committee  on 
Appropriations,  Senate  Committee  on 
Commerce,  Science  and  Transportation, 
and  the  House  Committee  on  Energy 
and  Commerce.  This  must  be  done  until 
September  30, 1987.  In  addition,  the 
Federal  Communications  Commission 
must  publish  each  report  in  the  Federal 
Register  until  September  30. 1987. 


4nta 
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date:  Thto  r&poft  i»  tot  the  period  from 
July  1. 1986  through  September  3a  1908. 
AfXMESS:  Federal  Cemfflonioaf Jons 
Cammitrian,  Washington.  DC  20554. 

FOR  FURTIffill  INFORIM-nON  CONTACT: 
Ceo^rey  Sberman.  OfTtce  of  the 
Managing  Director,  (202)  632-690a 

SUPPLEMENTAftV  INFOMMATIOM:  The 

report  for  (he  period  July  1, 1986  through 
September  30. 1988  is  as  follows: 
Federal  Communications  Commrssfon. 
Willian  }.  TricaricD, 
Secrnlary 

Federal  Cuiiuiiuuivaliom  Commission 
Travel  Reimbursement  Program,  fuly  1. 
1986-9epteiulier  30. 1988 

Summary  Report 

Total  Number  of  Sponsored  Events: 
23. 

Total  Number  of  Sponsoring 
Organizations:  22. 

Total  Number  of  Commissioners/ 
Employees  Attending:  26. 

Totdl   Amount   of  Reimbursement' 
Expected: 

Tranaportatitxi $5,396.79 

Subsistence _ 4.091.05 

Other  Expenses 695.18 


Total. 


10.185.02 


Individual  Event  Reports  Attached. 

Sponsoring  Organization:  National 
Asfeociation  of  Broadcasters,  1771  N 
Street  NW..  Washington.  DC  20Q9& 

Date  of  the  Event:  September  10-12. 
1986. 

Description  of  the  Event:  To 
participate  in  "Radio  86"  sponsored  by 
the  National  Association  of 
Broadcasters  in  New  Orleans,  LA. 

Commissioners  Attending: 
Commissioner  Patricia  Dennis. 

Other  Employees  Attending:  James 
McKinney,  Chief,  Mass  Media  Bureau; 
Robert  Cleveland,  Physical  Scientist, 
Office  of  Engineering  &  Technology. 

Amount  ol  Reimlmrsement: 

Transportation _ $662.00 

Subsistence >...  807.50 

Other  Expenses .~ _ _ 64.00 

Total _ ..._ 1.533.50 

Sponsoring  Organization:  The 
American  Radio  Relay  League,  Inc.. 
Administrative  Headquarters, 
Newington.  CT  06111. 

Date  of  the  Event:  September  5-7, 
1986. 

Description  of  the  Event:  Present  FCC 
forum  at  the  American  Radio  Relay 
League  National  Convention  in  San 
Diego,  CA. 


Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Raymond 
ICowalski.  Supervisory  Attorney- 
Adviser,  Private  Radio  Bureau:  Michael 
Fitch.  Deputy  Chief,  FVivate  Radio 
Bureaa 

Amoant  of  Reimbursement: 

Transportatioa $474.00 

Subsistence....^ 490.12 

Other  Expenses „..  66.27 


Total. 


1,03a39 


Sponsoring  Organization:  Southern 
New  England  Tefephone,  227  Church 
Street,  New  Haven.  CT  06506. 

Date  of  the  Event:  July  17, 1986. 

Description  of  the  Event:  To  conduct  a 
one-day  training  session  on  Part  61,  FCC 
rules  for  filing  tariff  in  New  Haven.  CT. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending;  Kathie 
Kneff,  Public  Utilities  Specialist, 
Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $180.00 

Subsistence „ 75.53 

Ottier  Expenses 28.94 

Total 284.47 

Sponsoring  Organization:  Maryland- 
Delaware  Cable  TV  Association,  Inc.. 
Suite  1106,  The  Belvedere,  Baltimore, 
MD  21202. 

Date  of  the  Event:  July  10, 1986. 

Description  of  tf»e  Event:  To  speak  at 
seminar  sponsored  by  the  Delaware. 
Maryland,  D.C.  Cable  TV  Association  in 
Baltimore.  MD. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Emily 
Williams,  General  Attorney,  Common 
Carrier  Bureau:  Bertram  Weintraub, 
General  Attorney,  Common  Carrier 
Bureau. 

Amount  of  ReimbutBement: 

Transportation $33.00 

Subsistence o 

Other  Expenses  .„ ZXJO 

Total 36.00 


Sponsoring  Organization:  Heron. 
Burchette.  Ruckert  a  Rothwell,  1025 
Thomas  Jefferson  Street  NW., 
Washington,  DC  20007. 

Date  of  the  Event:  September  13-16. 
198& 

Description  of  the  Event:  To  attend 
the  IEEE  Symposium  and  participate  in 
a  panel  discussion  on  FCC  Rules  for 
equipment  autbodzation  and  computing 
devices  in  San  Diego,  CA. 

Commissioners  Attending:  N/A. 


Other  Employees  Attending:  Art  Wall, 
Supervisory  Electronics  Engineer,  Office 
of  Engineering  &  Technology. 

Amount  of  Reimbursenient: 

Transportation „ 0 

Subsistence $334.12 

Other  Expenses ,  o 


Total.. 


334.12 


Sponsoring  Organiiatlon:  National 
Association  of  Regulatory  Utility 
Commissioners.  P.O.  Box  664. 
Washington.  DC  20444-0684. 

Date  of  the  Event:  July  29, 1986. 

Description  of  the  Event:  Participate 
in  the  NARUC  Tech  II  Program  in  San 
Diego.  CA. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Susan 
O'Connell.  Attorney-Advisor.  Common 
Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $440.00 

Subsistence 87.00 

Other  Expenses 34.40 

Total 547.40 


Sponsoring  Organisation:  California 
Broadcasters  Association,  1127 11th 
Street.  Suite  730.  Saciamento,  CA  95814. 

Date  of  the  Event:  July  2S-29, 1986. 

Description  of  the  Bvent:  To  address 
the  summer  convention  of  the  California 
Broadcasters  Association  in  Monterey. 
CA. 

Commissioners  Attending: 
Coonnissioner  Dennis  Patrick. 

Other  Employees  Attending:  N/A. 

Amount  of  Reimbursement: 

Transportation _ „  $258.50 

Subsistence 00.76 

Other  Expenses _ „. 49.18 

Total 380.45 

Sponsoring  Organi2»tion:  Rocky 
Mountain  Telecommunications 
Association.  P.O.  Box  694. 1803  Capitol, 
Cheyenne,  WY  82001. 

Date  of  the  Event:  September  10. 1986. 

Description  of  the  Bvent:  To  attend 
the  annual  conventioq  of  the  Rocky 
Mountain  Telecommunications 
Association.  Inc.  in  Colorado  Springs. 
CO. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Carl 
Lawson.  Deputy  Bureau  Chief— Policy. 
Common  Carrier  Bureau. 


Amount  of  Reinbursemsnt: 

Transportation „...< 

Subsistence 


$274.00 
136.00 
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Other  Expenses . 


17.42 


Total 427.42 

Sponsoring  Organization:  Chadboume 
&  Parke,  1101  Vermont  Avenue  NW., 
Washington.  DC  20005. 

Date  of  the  Event:  September  19, 1986. 

Description  of  the  Event:  To 
participate  in  the  International  Bar 
Association's  annual  conference  in  New 
York.  NY. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Jack 
Smith,  General  Counsel. 

Amount  of  Reimbursement: 

Transportation $110.00 

Subsistence o 

Other  Expenses 40.50 


Total „ 150.50 

Sponsoring  Organization:  AT&T,  1120 
20th  Street  NW.,  Suite  1000, 
Washington,  DC  20036. 

Date  of  the  Event:  July  29. 1988. 

Description  of  the  Event:  To  speak  at 
ATATb  Marketing  Services  Conference 
in  Newark,  NJ. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Peter 
Pitsch,  Chief,  Office  of  Plans  and  Policy. 

Amount  of  Reimbursement: 

Transportation $110.00 

Subsistence..- 16.50 

Other  Expenses 9^ 


Total _ 136.46 


Sponsoring  Oi:ganization:  Cincinnati 
Bell  Telephone.  201  E.  Fourth  St..  P.O. 
Box  2301.  Cincinnati,  OH  45201. 

Date  of  the  Event:  September  5, 1986. 

Description  of  the  Event:  To  conduct  a 
one-day  training  session  on  Part  61.  FCC 
rules  for  filing  tariffs  in  Cincinnati.  OH. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Kathie 
Kneff,  Public  Utilities  SpeciaUst, 
Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation „ $282.00 

Subsistence „ 74.50 

Other  Expenses  .„ „ 10.90 


Total  ..„ 367.40 


Sponsoring  Organization:  Mr.  Peter 
Huber.  P.C..  103  8th  Street,  NW., 
Washington.  DC  20032. 

Date  of  the  Event:  September  8-10, 
1986. 
'  Description  of  the  Event:  To  discuss 
and  observe  an  electronic  mail  system 
in  San  Francisco.  CA. 


Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Florence 
Setzer,  Industry  Economist,  Office  of 
Plans  &  Policy. 

Amount  of  Reimbursement: 

Transportation $356.00 

Subsistence 187.00 

Other  Expenses 29.96 


Total. 


572.96 


Sponsoring  Oi^anization:  United 
States  Telephone  Association,  900  19th 
Street  NW.,  Suite  800,  Washington,  DC 
20006-2102. 

Date  of  the  Event:  September  8-11, 
1986. 

Description  of  the  Event:  To 
participate  in  the  United  States 
Telephone  Association's  Public 
Relations  Seminar  and  to  give  a 
presentation  on  "Deregidating  the 
Telephone  Industry"  in  Williamsburs, 
VA. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Stephen 
Goodman,  Supervisory  Attorney- 
Adviser.  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation „....  $67.24 

Subsistence , _ 83.00 

Other  Expenses _ o 


Total. 


150.24 


Sponsoring  Organization:  Ohio 
Telephone  Association.  150  East  Broad 
Street  Colimibus.  Ohio  43215. 

Date  of  the  Event:  September  16, 1986. 

Description  of  the  Event:  To  address 
the  Ohio  Telephone  Association's 
Convention  in  Huron.  OH. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Dan 
Grosh.  General  Attorney,  Common 
Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation „ „ $138.00 

Subsistence ..... 100.00 

Other  Expenses 100.00 


Total... 


338.00 


Sponsoring  Organization:  Taft 
Broadcasting  Company,  1906  Highland 
Avenue,  Columbus,  Ohio  45219. 

Date  of  the  Event:  September  25-28, 
1986. 

Description  of  the  Event:  To 
participate  and  attend  the  Taft 
Broadcasting  Management  Conference 
in  Aspen,  CO. 

Commissioners  Attending: 
Commissioner  James  Quello. 

Other  Employees  Attending:  N/A. 


Amount  of  Reimbursement: 

Transportation $419.00 

Subsistence 392.00 

Other  Expenses 20.00 


Total 831.00 

Sponsoring  Organization:  United 
States  Telephone  Association,  900 19th 
Street  NW.,  Suite  800,  Washington,  DC 
20006-210Z 

Date  of  the  Event:  September  30, 1986. 

Description  of  the  Event:  To  appear  as 
a  speaker  on  the  topic  of  "Joint  and 
Common  Costs"  for  the  Affiliated 
Interests  Witness  Committee  Seminar  in 
Williamsbui^,  VA. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Kenneth 
Moran,  Supervisory  Electronics 
Engineer,  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $77.90 

Subsistence 12.50 

Other  Expenses o 


Total. 


90.40 


Sponsoring  Organization:  Dun  & 
Bradstreet  Corporation,  One  Diamond 
Hill  Road,  Murray  Hill,  NJ  07974-0027. 

Date  of  the  Event:  September  22, 1986. 

Description  of  the  Event:  To  speak  at 
the  Dun  ft  Bradstreet 
"Telecommunications  Users  Group 
Conference"  in  White  Haven,  PA. 

Commissions  Attending:  N/A. 

Other  Employees  Attending:  Gerald 
Vaughan,  Deputy  Bureau  Chief- 
Operations,  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $108.65 

Subsistence 25.00 

Other  Expenses o 


Total 133.65 

Sponsoring  Organization:  Bell 
Atlantic,  1133  Twentieth  Street,  NW., 
Suite  810,  Washington.  DC  20036. 

Date  of  the  Event:  September  29. 1986. 

Description  of  the  Event:  To  attend 
Bell  Atlantic's  Legal  Conference  in 
Greenbriar,  WVA. 

Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Thomas 
Sugrue.  Chief.  Policy  ft  Program 
Planning  Division.  Common  Carrier 
Bureau. 


Amount  of  ReimbursemenI: 

Transportation $268.00 

Subsistence 50.00 

Other  Expenses 30.OO 


Total 348.00 
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Sponsoring  Organization:  Ameritech 
S«-vice»,  1980  East  Go(f  Road, 
Schaumborg.  IL  80195. 

Date  of  the  Event:  September  15-16. 
1986. 

Description  of  the  Event:  To  address 
the  Ameritech-Carrier  Conference  in 
Traverae  City.  Ml. 

Commissionera  Attending:  N/A. 

Other  Employees  Attending:  )erald 
Fritz,  Chief  of  Staff,  Office  of  the 
Chainnan. 


Amount  of  Reimbttrsement: 

Transportation 

Subsistence 


Other  Expenses 

Total- „ -. 


S338.00 

97.50 

0 

43&S0 


Sponsoring  Organization:  Michigan 
Association  of  Broadcasters,  1020  Long 
Blvd.,  Suite  12.  Lansing.  MI  48910. 

Date  of  the  Event:  August  20-23, 1986. 

Description  of  the  Event:  Participate 
in  the  Michigan  Association  of 
ft'oadcasters'  convention  in  Traverse 
City.  ML 

Commissioners  Attending: 
Commissioner  James  Quello. 

Other  Employees  Attending:  N/A. 

Amount  of  Reimbursement: 

Transportation $396.00 

Subsistence _ ™ 195.00 

Other  Expenses .__ 150.00 


Total., 


743.00 


Sponsoring  Organization:  Alaska 
Broadcasters  Association,  P.O.  Box 
102424,  Anchorage.  AK  99510. 

Date  of  the  Event:  August  17-21. 1986. 

Description  of  the  Event:  Participate 
in  the  Alaska  Association  of 
Broadcasters'  annual  convention  in 
Anchorage.  AK. 

Commissioners  Attending: 
Commissioner  }ames  Quello. 

Other  Employees  Attending:  N/A. 


Amount  of  Reimbursement: 

Transportation 

Subsistence 

Otiier  Expenses „ 


0 

$466.56 

0 


Total.- _ _ 466.56 


Sponsoring  Organization:  Telocator 
Network  of  America,  2000  M.  Street 
NW..  Suite  230,  Washington.  DC  20036. 

Date  of  the  Event:  September  9-12, 
1988. 

Description  of  the  Event:  To  attend 
the  3ath  annual  convention  of  Telocator 
Newtwork  of  America  in  Atlanta,  GA. 


Commissioners  Attending:  N/A. 

Other  Employees  Attending:  Kevin 
Kelley.  Supervisory  Attorney  Advisor, 
Common  Carrier  Bureau. 

Amount  of  Reimbia^ement: 

Transportation  ..„ $138.00 

Subsistence „ 261.00 

Other  Expenses- 25.15 

Total 424.15 


Sponsoring  Organization:  California 
Cable  TV  Association.  4341  Piedmont 
Avenue.  P.O.  Box  11080.  Oakland,  CA 
94611. 

Date  of  the  Event:  July  28-30, 1988. 

Description  of  the  Event:  To  address 
the  Board  of  Directors  meeting  of  the 
California  Cable  TV  Association  in  Lake 
Tahoe,  California. 

Commissioners  Attending: 
Commissioner  Dennis  Patrick. 

Other  Employees  Attending:  N/A. 


Amount  of  Reimbursement: 

Transportation.... 

Subsistence ^ ..„„ 

Other  Expenses .« 


S25ft50 

139.46 

15.49 


Total „.,       414.45 

[FR  Doc.  86-25453  Rled  11-10-66;  8:45  am) 

BlUJNe  CODE  6712-01-M 

FEDERAL  MARITIME  COMMISSION 
Agreeinent(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  aach  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325,  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  reqairements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010676-018. 

Title:  Mediterranean/U.S.A.  Freight 
Conference.         1 

Parties:  | 

Achille  Lauro 

C.I.A.  Venezolana  de  Navegacion 

Compania  Trasstlantica  Espanola, 
S.A. 


Costa  Line 

Farreil  Lines,  Inc. 

"Italia"  de  Navigazione,  S.p.A. 

Jugolinija 

Jugooceanija 

Lykes  Lines 

Nedlloyd  Lines 

Sea-land  Service,  Inc. 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
would  reduce  the  notification  period 
required  for  independent  action  from  10 
calendar  days  to  48  Flours,  excluding 
Saturdays,  Sundays  and  holidays,  for 
rate  or  service  items  or  freight  forwarder 
compensation  pertaining  to  the 
conference's  Italian  range  only  until 
December  31, 1986.  The  parties  have 
requested  a  shortened  review  period. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  November  6. 1986. 
Joaeph  C.  Polking. 
Secretary. 
[FR  Doc.  86-25484  Filed  11-10-86;  8.-45  am] 

BIUJNG  CODE  S73»-0t-« 


Tampa  Poii  Authority  Terminal 
Agreements;  Erratum 

The  Federal  Register  Notice  of 
October  6, 1986  [Vol.  Bl,  No.  193,  page 
35560)  stated  that  Agreements  No.  224- 
002810-004,  024-003079-008.  024-003079- 
009.  224-011007.  224-011008.  224-011009, 
224-011010,  224-011011.  224-011012  and 
024-011013  were  filed  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
The  notice  should  have  stated  that  they 
were  also  filed  pursuant  to  section  15  of 
the  Shipping  Act.  1916. 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  supporting  statement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commissioa  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  and  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  2057S.  within  20  days 
after  the  date  of  the  Federal  Reigister  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  S  560.7  of  Title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  addfless  shown  briow; 

Filing  Party:  H.R  Welch,  Director  of 
Traffic,  Tampa  Port  Authority.  Post 
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Office  Box  Zisa, «!!  WjrBkeop  Soad. 
Tampa,  florula  3360L 

By  Order  of  tfae  Fnleml  MwiliiM 
CoiBBMsion. 

Osled:  NoMnbera  IBHl 

Secretary. 

|FKOac.«B-ZS4B5raed   l-lB-«e:  (MS  am] 


FEDERAL  RESERVE  SYSTEM 

Citizens  FInanciiri  Group,  Inc.,  et  ai.; 
AcquWMone  of  Companiee  Engaged  In 
Penrteelbie  WoiibaiWna  Actt»We» 

Tbe  ar^uuMatioos  iated  a  tbis  notioe 
have  «ppiicd  wder  f  22Sl23  [m^Z)  or  (J) 
of  the  Board's  R^vJatkn  Y  (12  CHt 
225.23  [am  or  (QJ  for  Uie  Board'* 
apiMtival  imder  section  4(cK8)  of  tiie 
BanJc  Hokliqg  Comfnny  Act  (12  ti.S.C 
1843(c)(S)J  and  j  22S^lja)  of  Begulation 
Y  (12  CF8  225.21(a))  to  acquire  or 
control  votiog  securities  or  aaaett  of  a 
company  engaged  in  a  oonbankii^ 
activity  that  is  listed  in  t  225^  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
hoKHng  companies.  Unless  o^erwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  acocpted  for 
proocaaing,  it  will  also  be  available  for 
inspectioa  at  tbe  offices  of  tiie  Board  of 
Goveniors.  Intnested  paauas  aray 
express  their  views  in  writHig  on  tfw 
question  whether  consianmation  of  tiw 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pUUic.  sncfa 
as  greater  ooDTeaieaoe,  increaaed 
competition,  or  gains  ra  efficiency,  that 
outweigh  possiide  adverse  eOects.  sach 
as  undue  concentration  ol  resources, 
decreased  or  unfair  coinpetition, 
conflicts  of  interests,  or  ungrmnd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parly 
coauneDting  woidd  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  conunents 
regarding  earh  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
ofHces  of  the  Board  of  Governors  not 
later  than  December  1, 1986. 


A. 
(Randall  C  ffiiiir.  Vice  Pii^htl  411 
Locaat  Straet.  St  Lews.  ««aaauri  ttSMi: 

1.  Citaemg  PMoacial  GnmiK  jSbc,  New 

Haven,  Missouri;  to  acquire ' 

Insurance  Agency,  New  Haven, 
Misaouri,  and  thereby  engage  in  selling 
and  set « king  mnlti4ine  life  and  casoalty 
insarance  praducts  in  a  coninimrity  wHh 
a  popriathm  of  less  than  5.000  pursuant 
to  I  225.2S(bK«Kiii)  of  the  Board's 
Regulation  Y.  These  actiTities  will  be 
oondocted  tn  the  Slate  of  Missouri. 

B.  Fedeial  ■eaerre  Baidi  irf  Kansas 
CHy  (IlKMnas  M.  Hoenig,  Vice  President) 
925  Grand  Avenne,  Kansas  City, 
Missouri  8419B: 

1.  Pint  United  Bancshares,  Inc..  Ord, 
Nebraska;  to  aoqmre  the  assets  of  Ord 
fnaaranoe  Agency,  Ord,  Nebraska,  and 
Wolbach  Inaarance  Agency,  Woftwch, 
Nebraska,  and  indirect  control  of  Grant 
insurance  Agency,  Grant.  Nebraska,  and 
thereby  engage  in  general  insurance 
agency  activities  in  Ord,  Wolbadi,  and 
Grant,  Nebraska,  aH  towns  of  fewer 
than  5,000  inhabitants,  porsuant  to 
exeanp^on  C  of  the  Gara-St  Germain 
Act.  12  U.S.C.  lM3(cH8)(Cl.  and 
9  225.25(b)^Ki<i)  of  die  Board's 
Regulation  Y,  12  Ca^  22S.2S^K8JIin). 
Comments  on  this  application  must  be 
received  by  November  24, 1986. 

Board  of  Coveraors  of  the  Federal  Reserve 
System.  November  5, 1986. 
lames  McAfee, 

Assodote  Secretary  ojthe  Board. 
(FR  Ooc  a8-nZ5437  Filed  11-lO-aSi:  &45  anj 
aaxaie  CODE  «>t»«Mi 


Moumalneei  Barik^iares  of  West 
Vlrjillnla,  Inc.,  et  aL;  Formations  of, 
Acquliltluns  tiy,  and  Mergers  of  Bank 
Holding  Companies 

The  oompanaes  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Hokhi^ 
Company  Act  (12  U.S.C.  18«2)  and 
§  225.14  of  die  Boanfs  Rq^laiion  Y  (12 
CFR  225.14J  to  beoooK  a  bank  holding 
cooipany  or  to  aoqoire  a  bank  or  bank 
holding  company.  The  £ac(m  that  are 
conaidered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  l«42(c)i. 

Each  application  is  available  lor 
imroediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  tbe 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  InteresAed  persons  may 
express  their  views  in  writing  to  'die 
Reserve  Bank  or  to  tbe  offices  of  the 
Board  of  Governors.  Any  conment  on 
an  appKcation  that  requests  a  hearing 
most  indade  a  statement  of  why  a 


written  preaenlatim  would  not  saffice  in 
lies  of  a  hnaring,  identifying  specificaily 
aay  ^ueationaAtf  fad  that  are  in  dispute 
and  suiMiniiiiim  the  evidence  that 
would  be  presented  at  a  hearing. 

Unleaa  otherwise  noted,  aewimeiits 
legarding  each  of  these 
applications.must  be  received  not  later 
than  December  1. 19a& 

A.  Fadaral  Rasarwe  Bank  of  Richafiond 
(Lloyd  W.  Bostian.  Jr,  Viae  ftesideot) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Mouataineer  Baokshares  of  West 
Virginia.  Inc..  Martinsburg,  West 
Virginia;  to  acquire  100  peicent  of  the 
voting  shares  of  The  Bank  of 
Wadestown,  Fairview,  West  Viiginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Aflanta.  Georgia 
30303: 

1.  Citizens  Southern  Bancshares,  Inc., 
Veroon.  Alabama;  to  faeooflM  a  bmak 
holding  oompany  by  acqairing  80 
percent  of  the  voting  shaies  of  Citizens 
State  Bank,  Vernon,  Alabama. 

C  Fadsal  Raaenre  Bank  of  St  Loais 
(Randall  C  Sumner,  vice  P»esident)  411 
Locust  Street.  St.  Louis.  Misaouri  fi3166: 

1.  Old  Natioaal  Bancoqi,  EvansviJle. 
Indiana:  to  mei^ge  with  GCB  Bancorp, 
Princeton.  Indiana,  and  thereby 
indirectly  acquire  Gibson  County  Bank, 
Princeton,  Indiana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  04198: 

1.  FinancJaf  Bancshares,  Inc.,  Topeka, 
Kansas;  to  acquire  Financiai  Diversified 
Investaient  Ccrporation,  Topeka. 
Kansas,  and  thereby  indiisctly  acquire 
First  Bank  ttf  Wetnore.  Wetoiore. 
Kansas. 

Bank  operates  a  general  insurance 
agency  from  its  premises  which  are 
located  in  a  oomanunity  of  less  than 
5.000.  Applicant  is  currently  a  one  bank 
holding  company  and  its  present 
subsidiary  bank.  The  Kansas  State  Bank 
in  Holton.  Hollon,  Kansas,  is  also 
located  in  a  community  with  a 
population  of  less  than  5,000. 

Board  of  Covenwrs  of  the  Federal  Reserve 
System,  November  5. 1986. 
James  McAfee. 

A  ssociate  Seoretary  of  the  Board. 
|FR  Doc.  86-25438  Filed  11-10-66;  8:45  am] 
BILUNG  CODE  6210-01-M 


Change  in  Bank  Oontrot  \ 
Acquisition  of  Banks  or  Bank  Holding 
Companies;  Calvin  Poole  et  aL 

The  notifkants  listed  in  this  notice 
have  applied  for  the  Board's  approval 
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Mmderahe  Change  in  Bank  Conlrol  Act 
(12  Uj;C.  tnm  aiMl  i  22S.it  of  the 
BoanPs  Regulathm  Y  (}2Ci«  225.41)  io 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
II.S.C.  1817(j)(7). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors. 

Comments  regarding  these  notices 
must  be  received  not  later  than 
November  26, 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

1.  Ca/vin  Poole,  Elisha  Poole,  )uanita 
Poole,  Calvin  Poole,  III.  and  Thomas 
Poole,  all  of  Greenville.  Alabama;  to 
acquire  an  additional  1.38  percent  of  the 
voting  shares  of  The  First  National 
Bancorp  of  Greenville.  Inc.,  Greenville, 
Alabama,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Greenville. 
Greenville,  Alabama. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
92S  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Mr.  Charles  R.  Leffler.  Jr.;  to 
acquire  an  additional  25.86  percent  of 
the  voting  shares  of  Dean  Holbein  & 
Associates.  Inc..  Lincoln.  Nebraska,  and 
thereby  indirectly  acquire  The  Security 
State  Bank.  Holbrook.  Nebraska. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Larry  Napoleon  Cooper.  Shreveport, 
Louisiana:  to  acquire  at  least  4.99 
percent  of  the  voting  shares  of 
BankAmerica  Corporation,  San 
Francisco.  California,  and  thereby 
indirectly  acquire  Bank  of  America 
N.T.&S.A..  San  Francisco.  California, 
and  Seattle  First  National  Bank.  Seattle. 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  S,  1966. 
|«BiM  McAfee. 

Associate  Secretary  of  the  Board. 
(PR  Doc.  ae-25436  Filed  11-10-86;  6:45  am) 

■IU.HM  CODE  SXIO-OI-M 


United  Bank*  of  Colorado,  Inc^ 
Formation  of,  AcquWtion  by,  or 
Marger  of  Balik  Holding  ComfMnies 
and  Acquisition  of  Nonttanklng 
Company 

The  compaay  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFTi  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S,C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5  225.21(a)  of  Regulation 
Y  (12  CFR  225^1(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  I  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  26, 
1966. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  United  Batiks  of  Colorado.  Inc., 
Denver.  Colorado;  to  acquire  100  percent 


of  the  voting  shares  of  Intra  West 
Financial  Corporation.  Denver. 
Coloradp.  and  thereby  indirectly  acquire 
Intra  West  Bank  of  Southglenn.  N.A.. 
Littleton.  Coloradp:  IntraWest  Bank  of 
Aurora,  N.A..  Aurora.  Colorado; 
IntraWest  Bank  of  Boulder.  N.A.. 
Boulder.  Colorado;  IntraWest  Bank  of 
Colorado  Springs.  N.A..  Colorado 
Springs.  Colorado:  IntraWest  Bank  of 
Bear  Valley.  N.A..  Denver,  Colorado: 
IntraWest  Bank  of  Arapahoe,  N.A.. 
Englewood,  Colorado;  IntraWest  Bank 
of  Fort  Collins,  N.A.,  Fort  Collins. 
Colorado;  IntraWest  Bank  of  Grand 
Junction.  Grand  Junction,  Colorado; 
IntraWest  Bank  of  Greeley.  N.A.. 
Greeley.  Colorado;  IntraWest  Bank  of 
Highlands  Ranch.  N.A..  Highlands 
Ranch.  Colorado;  IntraWest  Bank  of 
Southwest  Plaza.  N.A.,  Littleton, 
Colorado;  IntraWest  Bank  of  Montrose. 
N.A.  Montrose.  Colorado:  IntraWest 
Bank  of  Northglenn,  N.A.,  Northglenn, 
Colorado;  IntraWest  Bank  of  Pueblo. 
N.A..  Pueblo.  Colorado;  IntraWest  Bank 
of  Steamboat  Springs,  N.A.,  Steamboat 
Springs.  Colorado;  IntraWest  Bank  of 
Sterling.  Sterling,  Colorado. 

In  connection  with  this  application. 
United  Acquisition  Subsidiary.  Inc.. 
Denver.  Colorado,  has  also  applied  to 
become  a  bank  holding  company  by 
merging  with  IntraWest  Financial 
Corporation,  Denver.  Colorado. 

In  addition.  Applicants  will  also 
indirectly  acquire  IntraWest  Insurance 
Agency.  Inc..  and  thereby  engage  in 
acting  as  agent  for  the  sale  of  credit 
related  life,  accident  and  health 
insurance  under  S  225.25(b)(8)  of  the 
Board's  Regulation  Y;  IntraWest 
Insurance  Company,  and  thereby  engage 
in  underwriting  credit-related  life, 
accident  and  health  insurance  pursuant 
to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y;  IntraWest  Mortgage 
Company,  and  thereby  engage  in 
conducting  mortgage  banking  activities 
under  §  225.25(b)(1)  of  the  Board's 
Regulation  Y  and  arranging  commercial 
real  estate  equity  financing  under 
§  225.25(b)(14)  of  the  Board's  Regulation 
Y:  and  IntraWest  Leasing  Company,  and 
thereby  engage  in  leasing  real  and 
personal  property  linder  S  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5, 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-25439  Filed  11-10-86:  8:45  am] 

BILUNQ  COOE  MWhOI-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dociiet  No.  S5N-0547] 

Ailergenic  Substances;  Policy  on 
Ucensure  of  Oral  Products  Intended 
to  Determine  Allergies,  Products 
Intended  as  Adjuncts  to  Allergy  Skin 
Tests,  and  Materials  intended  for 
Patch  Tests  of  Humans 

Correction 

In  FR  Doc.  86-21338,  beginning  on 
page  33664  in  the  issue  of  Monday. 
September  22, 1986.  make  the  following 
corrections: 

1.  On  page  33665.  in  the  third  column, 
in  the  fourth  line  of  the  first  complete 
paragraph,  "petroleum"  should  read 
"petrolatum". 

2.  On  page  33666,  in  the  first  column, 
in  the  first  line  of  the  second  complete 
paragraph,  insert  "should  be 
accompanied  by  an  establishment 
license  application"  after  the  word 
"application". 

BIUJNO  coot  ISOS-OI-M 


National  institutes  of  Heatttt 

National  Cancer  Instttute;  Frederick 
Cancer  Reeearcti  Facility  Advisory 
Committee;  Reecheduled  Meeting 

The  notice  of  the  meeting  of  Bie 
Frederick  Cancer  Research  Facility 
Advisory  Committee,  November  21. 
1986.  published  in  the  Federal  Register 
on  September  16  (51  FR  32850)  is  hereby 
amended.  The  FCRF  Advisory 
Committee,  November  21.  will  be 
rescheduled  for  December  16. 1986.  due 
to  complications  of  other  commitments 
by  several  members  of  the  committee. 
For  further  information,  please  contact 
Dr.  Cedric  W,  Long,  Executive 
Secretary,  Frederick  Cancer  Research 
Facility  Advisory  Committee,  National 
Cancer  Institute,  Frederick  Cancer 
Research  Facility,  Bldg.  427,  Frederick. 
Maryland  21701,  (301-698-1108). 

Dated:  November  3, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  86-25478  Filed  11-10-86;  8:45  am) 

BHXMQ  CODE  4140-01-41 


National  Cancer  Institute;  Preskfent's 
Cancer  Panel;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel.  December  15, 
1986.  at  the  University  of  Chicago 


Cancer  Research  Center.  Chicago, 
Illinois  60637. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  adjournment. 
Agenda  items  include  reports  by  the 
Chairman.  President's  Cancer  Panel,  and 
discussions  to  obtain  information 
regarding  center  programs  supported  by 
the  National  Cancer  Institute. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Winifred  Lumsden.  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  Panel  members,  upon  request. 

Dr.  Elliott  Stonehill,  Executive 
Secretary,  President's  Cancer  Panel, 
National  Cancer  Institute,  Building  31, 
Room  11A23,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-1148)  will  furnish  substantive 
program  information. 

Dated:  November  3. 1986. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  86-25477  Filed  11-10-86:  8:45  am) 
BHXINQ  CODE  414»41-« 


DEPARTMENT  OF  THE  INTERIOR 

Nottee  of  0MB  Circular  A-76  Studies 
and  Efficiency  Reviews 

AOCNCV:  Department  of  the  Interior. 
ACTION:  Notice  of  0MB  Circular  A-76 
Studies  and  Efficiency  Reviews. 

SUMMARY:  OMB  Circular  A-76  requires 
agencies  to  publish  annually  their 
schedules  for  conducting  A-76  studies 
and  efficiency  reviews.  The  following 
supplements  the  Department  of  the 
Interior  notice  of  Fiscal  Year  1987  A-76 
studies  and  efficiency  reviews,  which 
was  published  in  the  Federal  Register  on 
October  1, 1986.  The  Department  plans 
to  conduct  A-76  studies  and  in-house 
efficiency  reviews  of  the  activities 
shown  below.  Other  activities  may  be 
added  to  this  listing  and  published  in  the 
Federal  Register  later. 

ADDRESS:  Department  of  the  Interior, 

Office  of  Management  Analysis.  Room 

5119,  Washington,  UC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathleen  M.  Stewart  at  (202)  343- 

6633. 

SUPPLEMENTARY  INFORMATION:  A-76 
studies  and  efficiency  reviews  are  very 
detailed  and  labor  intensive.  The  time 
required  to  complete  a  study  or  review 
depends  on  the  size  of  the  activity,  its 
geographic  location  and  dispersion,  and 
its  organizational  and  functional 


complexity.  Invitations  for  bid  or 
requests  for  proposal  will  be  published 
in  the  Commerce  Business  Daily  when 
the  solicitation  stage  of  an  A-76  study  is 
reached,  or  when  contractor  support  is 
required  to  conduct  a  study  or  review. 

Bureau  contracting  offices  do  not 
maintain  consolidated  bidders'  lists. 

A-76  Studies 

Bureau  of  Reclamation 
—Grand  Coolee  Project  Office  (WA). 

Warehousing/Stock  Handling,  study 

start,  3/1/87 

Bureau  of  Indian  Affairs 
— Facilities  and  Quarters  Operations 

and  Maintenance  (20  sites),  study 

start,  10/20/86 

Efficiency  Reviews 

Minerals  Management  Service 
— Systems  Administration  Branch  (CO), 

review  start,  11/28/86 
Richard  S.  Bari. 

Director,  Office  of  Management  Analysis. 
[FR  Doc.  8&-25426  Filed  11-10-86:  8:45  am) 

BUUNO  CODE  4310-AK-M 


Bureau  of  Land  Management 


Organlzatton,  Functkms,  and  Authority 
Delegations;  Anchorage  District  Office 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice:  Acceptance  of  Mining 
Claim  Recordation  Filings,  Affidavits  of 
Annual  Labor,  Notices  of  Intent  to  Hold. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management, 
Anchorage  District  Office,  will  no  longer 
accept  mining  claim  recordations, 
affidavits  of  annual  labor,  and  notices  of 
intent  to  hold.  The  mining  claim  case 
files  currently  held  at  the  Anchorage 
District  Office  will  be  transferred  to  the 
Alaska  State  Office,  701  C  Street, 
Anchorage,  Alaska  99513. 

All  future  recordations,  affidavits  of 
annual  labor  and  notices  of  intent  to 
hold  will  continue  to  be  received  at  the 
Alaska  State  Office.  701  C  Street. 
Anchorage,  Alaska  99513  and  the 
Fairbanks  Support  Center.  1541  Gaffney 
Road,  Fairbanks.  Alaska  99703. 

This  action  is  in  accordance  with  the 
BLM  Alaska's  Reorganization. 

EFFECTIVE  DATE:  Close  of  business 
December  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Crawford.  Bureau  of  Land 
Management,  6881  Abbott  Loop  Road. 
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Anchor«ge.  Alaska  9eS07-<25ga,  Phone 

(907)  287-1214. 

WaymA.Bodn. 

DiatrictAtanager. 

(FR  Doc.  a»-2S382  Filed  11-10-86^  8:49  am) 


[CA-943-07-4212-13] 

Exchange  of  PubNe  Land*  in  Laaaan 
and  Modoc  Countiaa,  CA;  Correction 

AOCNCV:  Bureau  of  Land  Management. 
Interior. 

action:  CA-12436  and  CA  19657. 
correction  of  notice  of  realty  action; 
exchange  of  public  lands  in  Lassen  and 
Modoc  Counties,  California. 

8UMMARV:  All  references  to  case  serial 
number  CA-12436  in  the  Federal 
Register  Notices  of  June  13. 1986  (51  FR 
21632-21633)  and  of  October  28. 1986  (51 
FR  39428]  are  hereby  changed  to  case 
serial  number  CA-ig657.  In  addition,  the 
name  of  the  exchange  proponent/private 
landowner  is  hereby  changed  from 
Lyneta  Ranches  to  John  Hancock  Mutual 
Life  Insurance  Company,  c/o  Lyneta 
Ranches  P.O.  Box  1397,  Alturas,  CA 
96101.  This  change  is  due  to  a  transfer  of 
ownership. 

ADORESS:  Susanville  District  Manager, 

Bureau  of  Land  Management,  705  Hall 

Street,  Susanville,  Cahfomia  96130. 

C  Rex  Cleary, 

District  Manager. 

|FR  Doc.  86-25472  Filed  11-10-88;  8:45  am) 

MLUNQ  CODE  4110-40-M 


ICA-940-06-4S2&-12  C-12-861 

CaNfomia,  Filing  of  Plat  of  Survey 

Noveinl>er  3, 1986. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
offlcially  filed  in  the  California  State 
Office,  Sacramento,  California 
immediately: 

San  Bernardino  Meridian,  San  Bernardino 
County 

T.6N..  R7W. 

2.  This  supplemental  plat  of  section 
18,  Township  6  North.  Range  7  West, 
San  Bernardino  Meridian,  California, 
based  upon  the  plat  approved  June  19, 
1856,  and  the  plat  accepted  September  3. 
1926.  was  accepted  October  3, 1986. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  supplemental  plat  has 
been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 


4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Buteau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  (tf  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  9S625. 

Herman ).  Lyttge, 

Chief.  Records  &  Information  Section. 

[FR  Doc.  86-25430 Filed  11-10-88:  8:45  am) 

BiUJNG  COOE  431(M0-M 


ICA-940-07-452»-12,  Group  848] 
California;  Rling  of  Plat  of  Survey 

November.  3. 1986t 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Lasseo  Country 

T.  32  N..  R.  11  E. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  a  portion  of  the 
adjusted  record  meanders  of  Eagle  Lake, 
the  survey  of  the  subdivision  of  sections 
22,  26,  and  27,  and  the  metes-and- 
bounds  survey  of  the  Leon  Bly,  Eagle 
Lake  Irrigation  Project  Tunnel. 
Township  32  North,  Range  11  East, 
Mount  Diablo  Meridian,  California, 
under  Group  No.  849,  California,  was 
accepted  September  30, 1986. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  Hies  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Bbilding,  2800  Cottage 
Way.  Room  E-2841.  Sacramento. 
California  95825, 

Herman  ).  Lyttge. 

Chief.  Records  &■  Information  Section. 

[FR  Doc.  88-25431  Filed  11-10-86;  8:45  am] 

BILUNG  CODE  431(MS-M 


[A-21218] 


I 


Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Land  in 
La  Paz  County,  AZ 

The  following  described  public  lands 
have  been  examined  and  found  suitable 
for  direct  sale  under  Section  203  of  the 


Federal  Land  Policy-and  Management 
Act  of  1976  at  not  less  than  the 
appraised  fair  market  value.  This  is  a 
renewal  of  the  intittsl  notice  which  was 
published  in  the  Federal  Register  on 
Thursday.  February  6, 1986.  Vol.  51.  No. 
25.  p.  4657. 

Gile  and  Salt  River  Meridiaa 
T.  7  N..  R.  19  W. 

Sec.  13.  S^NV*. 

The  above  descril>ed  land  contains  180 

acres  more  or  less. 

The  original  realty  action  became  the 
final  determination  of  the  Department  of 
the  Interior  and  the  lands  will  be  offered 
for  sale  to  La  Paz  County  for  sanitary 
landfill  and  maintenance  yard  purposes 
when  all  is  proper. 

Detailed  informatkin  concerning 
patent  reservations,  as  well  as 
conditions  of  the  sale,  is  available  for 
review  at  the  Yuma  District  Office, 
Bureau  of  Land  Management,  3150 
Winsor  Avenue,  Yuitia,  Arizona  85365. 

Publication  of  this  notice  in  the 
Federal  Register  continues  to  segregate 
the  public  land  from  the  operation  of  the 
public  land  laws  and  the  mining  laws. 
The  segregative  effect  will  end  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  publication,  whichever 
occurs  first. 

Dated:  Novemt>er  3, 1966. 
).  Darwin  Snell, 
District  Manager. 
[FR  Doc.  86-25429  Filed  11-10-86;  8:45  am) 

BILUNG  CODE  4310-32-M 


[NM-930-07-5101-09-FG2S] 

Arizona  lnterconne<:tion  Project— 345 
kV  Tranamlaaion  Line;  Environmental 
impact  Statement 

AQENCV:  Bureau  of  Land  Management 
(BLM],D  Interior. 

action:  Notice  of  Availability  of  the 
Draft  Management  Framework  Plan      -i 
Amendment/Enviroamental  Impact 
Statement  (MFPA/EIS). 


summary:  BI  Paso  Electric  Company  has 
applied  to  the  BLM  for  a  right-of-way  for 
a  345  kV  transmission  line.  Pursuant  to 
section  102{2)(c)  of  the  National 
Environmental  policy  Act  of  1969.  BLM 
in  conjunction  with  &ie  U.S.  Forest 
Service  (USPS),  has  prepared  a  Draft 
MFPA/EIS  for  the  proposed  El  Paso  345 
kV,  Arizona  Interconnection  Project, 
Springerville  to  Deming  transmission 
line.  The  Draft  was  prepared  to  evaluate 
several  alternative  routes.  El  Paso 
proposes  to  build  and  operate  a  210-mile 
long,  single  circuit  345  kV  transmission 
line  from  the  existing  Springerville 
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switchyard  near  Springerville.  Arizona, 
to  the  Luna  substation  near  Deming, 
New  Mexico.  Major  components  of  the 
project  would  include  the  transmission 
line  and  installation  of  more  substation 
equipment  at  the  existing  Luna 
substation. 

date:  Written  comments  on  the  Draft 
must  be  received  by  February  12, 1987, 
and  must  be  sent  to:  Bureau  of  Land 
Management.  Las  Cruces  District  Office. 
1800  Marquess  Street.  Las  Cruces,  New 
Mexico  88005. 

ADDRESS:  Public  hearings  to  receive 
comments  on  the  Draft  MFPA/EIS  and 
the  adequacy  of  the  impact  analysis  will 
be  held  at  the  following  locations: 


PuMc  hearing  locatont 


Resarva  CommunNy  CenMr.  acniM  IMM 

from  high  tchool.  RsMrv*  N«w  Mexico 

87830. 
ConvenOoa  Center.  501  Maca<too  Street. 

Tilth  or  Coneequenoet.  New  Mewo 

87901. 
Public     Seraica    Coinpany    contarence 

rooni.  420  Gold  Street.  Deming.  New 

Mexico  88030. 


Date  and  lime 


Jan.  13, 1967, 

Jan.  14.  1967. 
7M>. 

■Hn.  15,  1967, 
7:00. 


FOR  FURTHER  INFORMATION  CONTACT 

Juan  Padilla,  Bureau  ofLand 
Management.  Las  Cruces  District  Office, 
1800  Marquess  Street.  Las  Cruces.  New 
Mexico  88005.  (505)  525-8228  or  FTS- 
571-8312. 

Individuals  wishing  copies  of  the 
Draft  should  contact  the  above-named 
individual. 

SUPPLEMENTARY  INFORMATION:  Public 

reading. copies  are  available  for  review 
at  the  main  public  libraries  in  Tucson. 
Arizona,  El  Paso,  Texas,  and  in  New 
Mexico:  Las  Cruces.  Socorro.  Slver  City. 
Alamogordo.  Albuquerque.  Deming. 
Truth  or  Consequences.  Santa  Fe.  and  at 
the  High  School  Library  in  Reserve. 

In  addition,  copies  of  the  Draft  MFPA/ 
EIS  may  be  inspected  at  the  following 
locations: 

Bureau  of  L.and  Management,  Public  Affairs, 

Interior  Bldg.,  18th  and  C  Street.  NW.. 

Washington  £>C  20240 
Bureau  of  Land  Management.  Las  Cruces 

District  OfRce,  1800  Marquess  Street  Las 

Cruces.  NM  88005 
Bureau  ofLand  Management,  New  Mexico 

State  Office.  Ark  Plaza,  Bldg-  C,  2025 

Pacheco  Street,  Santa  Fe.  NM  87501 
Forest  Service,  Gila  National  Forest,  2810 

North  Silver  Street,  Silver  City,  NM  88061. 

Dated:  November  3, 1986. 
Monte  G.  Jordan. 

Acting  State  Director. 

[FR  Doc.  86-25427  Filed  11-10-86;  8:45  am] 

■HUNG  CODE  431IMV-M 


[NM-57802] 

Realty  Action;  Exchange  of  Mineral 
Values  in  San  Juan  and  McKinley 
Counties,  NM 

aoency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action  on  a 
mineral  exchange  with  Cerrillos  Land 
Company. 


summary:  Pursuant  to  section  504(a)  of 
Pub.  L.  98-550  of  December  19, 1980  (94 
Stat.  3228)  and  section  206(a)  of  Pub.  L. 
94-579  of  October  21, 1976  (90  Stat. 
2756),  the  following  described  Federal 
coal  interests  have  been  determined  to 
be  suitable  for  disposal  by  exchange. 

New  Mexico  Principal  Meridian 

Acres 

Township  15  North,  Range  7  West: ... 

Sec.  18;  Lots  1-4.  EV4,  EV4WV4 650.04 

Sec.  20:  All 650.79 

Sec.    22;    Lots    1    and   5,    NEVi. 

E  MiNW  V* 272.51 

Sec.    28:    NEy4NEV4,    WV4NEy4, 

NWy4,  Ni4SWy4 364.67 

Sec.  30:  Lots  1-4,  EV,,  EViWVi 647.71 

Subtotal 2,585.72 

Township  15  North,  Range  8  West: 

Sec  22:  SEy4NEy4,  SVi „ 363.12 

Sec  24:  All „ 652.83 

Sec  26:  All „ _ 646.78 

Sec    2&    EV4NEy4,    SEy4SWy4, 

SEVi, 279.05 

Sec  34:  NV4,  NEViSEy4 362.76 

Subtotal 2.304.54 

Total 4,890.26 


In  exchange  for  these  Federal  coal 
interests,  the  United  States  will  acquire 
the  following  described  coal  interests 
from  Cerrillos  Land  Company. 

Acres 

Township  15  North,  Range  6  West: 

Sec  19:  Lots  1-4,  SEy4SEy4 152.71 

Sec  29:  LoU  1-8,  W%E%.  WV4 688.66 

Subtotal „...., 841.37 

Township  15  North,  Range  7  West: 
Sec     3:     Lots     1-11,     SV4NEy4, 

SEy4NWMi,  EV4SWy4,  SEy4 632.70 

Sec  9:  NEy4 16I.93 

Sec  11:  WV4 319.39 

Subtotal 1.114.02 

Township  16  North,  Range  7  West: 

Sec  23:  S%SWy4,  SWV4SEy4 121.46 

Sec      27:      Lots      1-8,      NEy4, 

NEy4NWy4,SV4NWy4.  NMsSVi....     600.24 

Sec.  33:  E%NEy4.  NEy4SEy4 118.30 

Sec      35:      W%NWy4,      SWy4, 

W  ViSEV* 319.24 

Subtotal „ „.  1,159.24 


Acres 

Township  15  North,  Range  8  West: 
Sec  5:  Lots  3  and  4,  SViNWy4, 

S^ 485.74 

Sec   7:   Lot   1,   NEy4.   EViNWy*. 

NM!SEV4,  SEy4SEy4 402.97 

Sec    17:    NEy4NEy4,    WV4NEy4. 

Nwwi,  E'/4Swy4,  Nwy4swy4. 
SEy4SEy4,  WM!SEy4 526.07 

Subtotal 1,414.78 

Township  16  North,  Range  8  West: 

Sec.  21:  All 649.98 

Sec  29:  All 643.76 

Sec        31:        EVi,        SEy4NWV4, 
EV4SWy4 440.30 

Subtotal 1,734.04 

Total 6,263.45 


In  addition  to  the  above  coal  interests, 
the  United  States  will  also  acquire  from 
Cerrillos  Land  Company  all  the  mineral 
estate  they  own  in  the  following  areas, 
situated  in  the  Chaco  Cultural  National 
Historic  Park. 


Chaco  Park  Additions 

1.  Southern  Addition  (02-129):  Acrt^s 
Township    21    North,    Range    11 

West: 

Sec  21:  All 640.00 

Sec  22:  All „ _ 640.00 

Sec  23:  All „ 640.00 

Sec  25:  All _ 640.00 

Sec  26:  NEy4 16O.OO 

2.  Northern     Addition     (02-116): 
Township   21    North,   Range   10 

West:  Sec.  9:  All  640.00 

3.  Chacra  Mesa: 

Township   21    North,    Range    10 

West  (02-113): 

Sec  33:  That  portion  within 
the  EVi  of  Sec  33  lying  north 
and  east  from  the  6.400', 
mean    sea    level    elevation, 

contour  line 135.40 

Township    20    North,    Range    10 

West  (02-106): 

Sec  3:  That  portion  within  the 
northeast  quarter  of  Sec  3 
lying  northeasterly  from  the 
6,400',  mean  sea  level  eleva- 
tion, contour  line 50.20 

Township   20   North,    Range    10 

West  (02-101): 

Sec  12:  That  portion  within 
the  northern  Vi  and  south- 
eastern y4  of  Sec  12  which 
lies  northeasterly  from  the 
6,400',  mean  sea  level  eleva- 
tion, contour  line 192.40 

Subtotal 3,738.00 

Outlying  Archaeological  Protection  Sites 
1.  Toh-la-kai:  Township  17  North. 
Range      18      West:      Sec.      33: 

swy4SEy4SEy4  laoo 
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2.  Indian  Creek:  Township  20 
North.  Range  13  West:  Sec.  7:  Lot 

2,  SEy«Nwy«.  wviswy4NEv« 

3.  Bee  Burrow:  Townahlp  M  North. 
Ran^e  11  West  Sec.  29: 
SWV4SEy4 

4.  Upper  Kin  Klizhin: 

-   Township   20   North.    Range   11 
West: 

Sec.  22;  NEy4NEy4 

Sec.  23:  WV4NWy4NWy4 

5.  Kin  Nizhoni:  Township  13  North. 
Range  8  West:  Sec  9.  thai  por- 
tion of  the  EVi  which  lies  north 
of  the  Ambrosia  Lake  Road  right- 
of-way;  and  the  easterly  360  feel 
of  the  EViWVi  which  Ues  north 
of  the  Ambrosia  Lake  Road  right- 
of-way. 

Haystack:  Township  13  North. 
Range  10  West:  Sec.  21: 
EV<iWV4NEy4SEy4.  EV4NEy4SEy4. 

EV4Swy4SEy4NEy4.    SEy4SEy4N 
Ey4 

Andrews  Ranch:  Township  14 
North.  Range  11  West:  Sec.  33: 
All 


Acrvs 


ge.ei 


40.00 


40.00 
20.00 


6 


260.08 


45.00 


640.00 


Subtotal 1.151.( 


Total   acreage   in   Chaco  Park 

and  Outliers 4.998.69 


The  purpose  of  the  exchange  is  to 
consolidate  the  coal  ownership  into 
blocks  that  will  promote  the  orderly 
development  of  coal  by  allowing  for 
more  logical  and  economical  mining  of 
both  the  Cerrillos  and  Federal  coal 
resources.  Mining  costs  will  be  reduced 
on  both  blocks  of  land  and  potential 
environmental  impacts  caused  by 
inefficient  mining  practices  will  also  be 
reduced. 

A  consolidated  block  is  more  likely  to 
be  leased  than  a  checkerboard  offering 
of  Federal  coal.  In  addition,  it  is 
believed  that  the  offering  of  a  larger 
consolidated  block  will  create  more 
interest  and  competition  in  the  bidding 
on  the  tracts  and  thus  potentially  create 
a  higher  return  to  the  United  States 
when  leased. 

Enhanced  recovery  of  the  coal 
resource  will  also  result  horn  the 
exchange  because  fewer  boundary 
pillars  will  be  necessary.  The  United 
States  will  receive  coal  with  a  more 
favorable  stripping  ratio  than  it  will 
relinguish.  Considering  the  contiguous 
blocks  of  coal  available  and  the 
improved  stripping  ratio,  it  is  likely  that 
the  per  acre  bonus  bids  offered  for  the 
coal  would  be  larger  than  for  the 
checkerboard  coal  as  it  currently  exists. 

Public  Law  96-550  authorized  the 
Secretary  of  the  Interior  to  acquire 
private  interests  within  the  boundaries 
of  the  Chaco  Cnltural  National  Historic 


Park  and  the  Chaco  Culture 
Archeological  Protection  Sites.  The 
acquisition  of  4,i90  acres  of  mineral 
estate  within  the  Park  and  Protection 
Sites  will  provide  greater  Federal 
control  over  mineral  exploration  and 
development  on  the  lands  involved. 

A  value  analysis  of  the  coal  interests 
to  be  exchanged  has  been  made.  Based 
on  this  analysis,  the  coal  the  United 
States  is  receiving  from  Cerrillos  is 
estimated  to  be  worth  12  percent  more 
than  the  coal  that  Cerrillos  is  receiving 
from  the  United  States.  Cerrillos  Land 
Company  has  ay-eed  to  complete  the 
exchange  as  if  the  2  blocks  are  equal  in 
value.  In  addition,  Cerrillos  has  not 
requested  any  compensation  for  the 
mineral  interests  they  will  convey  in  the 
Chaco  Park  and  the  Outlier  Protection 
Sites.  Other  bentfits  that  will  accrue  to 
the  United  States  as  a  result  of  the 
exchange  included  an  agreement  with 
Santa  Fe  Coal  Company  to  provide 
services  to  switch  coal  over  their 
existing  private  railroad  spur  for  future 
Federal  lessees  if  the  lessees  can  not 
otherwise  obtain  reasonable  access  to 
alternate  transportation  facilities. 
Cerrillos  has  also  agreed  to  provide  drill 
hole  data  on  the  offered  lands  to  the 
United  States  and  will  transfer  existing 
surface  owner  consents  for  the  beneHt 
of  future  coal  lessees. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  pertaining  to  the  exchange, 
including  the  environmental  assessment, 
mineral  evaluation  report  and  land 
report  is  available  for  public  review  at 
the  Albuquerque  District  Office,  435 
Montano  N.E.,  Albuquerque,  New 
Mexico  87107. 

SUPPLEMENTARY  INFORMATION:  The 

public  minerals  identified  for  disposal 
are  located  about  twenty  miles 
northeast  of  Grants.  They  were 
identified  in  the  1981  Chaco 
Management  Framework  Plan  update  as 
being  in  a  likely  surface  mining  area 
with  no  special  multiple  use 
consideration. 
The  exchange  will  be  made  subject  to: 

1.  All  valid  existing  rights  of  record. 

2.  The  reservation  to  the  United  States 
of  all  minerals  except  coal  in  the  Federal 
estates  being  transferred. 

3.  The  reservation  to  the  Cerrillos 
Land  Company  of  all  minerals  except 
coal  in  the  6,263  acres  of  private  estate 
being  transferred  in  the  Lee  Ranch 
West,  Middle  and  East  Tracts. 

4.  This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  State  and  local  officials. 


DATE:  For  a  period  of  45  days  from  the 
date  of  this  publication,  interested 
parties  may  submit  qomments  to  the 
Bureau  of  Land  Management,  at  the 
above  address.  Qnninent*  wi41  be 
evaluated  by  the  New  Mexico  State 
Director,  BLM,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
Notice  of  Realty  Action  will  become  the 
final  decision  of  the  Department  of  the 
Interior.  j 

Dated:  November  5, 1986. 
L.  Paul  Applegate, 
District  Manager. 
(FR  Doc.  86-25489  Filed  11-10-86;  8:45  am) 

BHXJNQ  CODE  4310-FB-li 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Alaska  OCS  Region;  Approval  of  Outer 
Continental  Slieif  Official  Protraction 
Diagrams 

1.  Notice  is  hereby  given  that, 
effective  with  this  publication,  the 
following  revised  Outer  Continental 
Shelf  Official  Protraotion  Diagrams, 
approved  on  the  dates  indicated,  are 
available  at  the  Minerals  Management 
Service,  Alaska  OCS  Region, 
Anchorage.  Alaska.  In  accordance  with 
Title  30,  Code  of  Federal  Regulations, 
these  protraction  diagrams  are  the  basic 
record  for  the  description  of  mineral  and 
oil  and  gas  lease  sales  in  the  geographic 
area  represented.       i 

Outer  Continental  Shelf  Protraction 

DMGnAMS 


Description 


NO  1-4 
NO  2-3 
NO  2-4 
NO  2-5 
NO  2-7 
NO  3-3 
NO  3-5 
NO  3-6 
NO  3-7 
NO  5-8 
NO  6-4 
NO  6-5 
NOS-7 
NO  6-8 
NN2-2 
NR  2-2 
NR  2-* 
NH3-I 
NS6-7 
NS6-8 


ZTwmcfiUQ  Sour ,... 

Ztiemdiug  GuNy «... 

St  Paul  North ,.„ 

St.  Paul  Spur 

St.  George  Canyon 

Cape  Newenhain  We4... 

St  PaulEa« 

Brialol  Bay  North _.. 

St.  George  East ,.._ 

Albatross  Bank 

Dan  Saamounl 

Kodiak  Seanwunt ..... 

Surveyor  Sea  Cliannel... 

Ely  Seamouni 

PriMol  Canyon 

Trson .._ 

Stud* 

Karo 

Canada  Basm 


Reviiaddaie 


Aug 


22.  198S 
Oa 
Do. 
Do. 
Do. 
Do. 
Da 
Da 
Do. 
Do. 
Ool 
Oo. 
Do. 
Oo. 
Do. 
Do. 
Do. 
Da 
Da 
Oa 


2.  Copies  of  these  diagrams  are  for 
sale  at  two  dollars  ($1.00)  per  sheet  by 
the  Records  Manager,  Minerals 
Management  Service,  Alaslca  OCS 
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Region,  949  E.  36th  Ave..  Suite  510. 
Anchorage,  Alaska  99508.  Checks  or 
money  oniers  should  be  made  payable 
to  the  Department  of  the  Interior — 
Minerals  ManagsBeDt  Service. 
Alan  D.  IHnrBn, 
Regional  Director. 

[FR  Doc.  8&-25473  Filed  11-10-66;  8:45  am] 
BOUNO  CODE  O10-MR-M 


Outer  Continental  Shelf;  AvaHabHtty  of 
Final  Environmental  Impact  Statement 
for  Propoeed  Development  and 
ProduetioirPtan  for  ttie  CMee  Service 
San  Miguel  Protect  (Lease  OCS-P 
0409) 

AOENCV:  U.S.  Department  of  the  Interior 
(DOI).  Minerals  Management  Service 
(MMS),  Pacific  Outer  Continental  Shelf 
(OCS)  Region. 

action:  Notice  of  Availability  for  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR). 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Minerals  Management 
Service,  County  of  San  Luis  Obispo, 
California  State  Lands  Commission, 
California  Coastal  Commission,  and 
County  of  Santa  Barbara  have  prepared 
a  joint  EIS/EIR  for  the  proposed  San 
Miguel  Project  which  covers  the 
development  of  OCS  oil  and  gas 
resoiuYies  offshore  San  Luis  Obispo  and 
Santa  Barbara  Counties,  California.  The 
EIS/EIR  includes  an  evaluation  of  the 
potential  effects  of  the  proposed 
development  by  Cities  Service  for  the 
San  Miguel  Project  as  well  as 
anticipated  future  development  of  oil 
and  gas  resources  in  the  Northern  Santa 
Maria  Basin  area. 

Single  copies  of  the  Final  EIS/EIR  can 
be  obtained  from  San  Luis  Obispo 
County.  Planning  Department.  County 
Government  Center,  San  Luis  Obispo, 
California  93408. 

The  Final  EIS/EIR  will  be  available  in 
three  volumes  as  specified: 
Volume  I-^=EIS/EIR 
Volume  II — ^Appendices  including 

Responses  to  Comments 
Volume  III — ^Technical  Appendices. 

Copies  of  this  document  will  also  be 
available  for  review  in  the  following 
public  libraries: 

I    Minerals  Management  Service,  Public  Affairs 

Office.  1340  W.  Sixth  Street.  Los  Angeles. 

CA  90017 
CA  State  Polytechnic  Library,  Government 

Documents  A  Maps.  San  Luis  Obispo.  CA 

03401 
San  Luis  Obispo  City /County  Library,  888 

Morro  Street.  San  Luis  Obispa  CA  83401 
Santa  Maria  Public  Library,  420  Broadway 

Street.  Santa  Maria.  CA  03454 


Beverly  Pettijohn.  SUte  Library,  Gowrament 

Publicaiioiu.  P.O.  Box  2037.  Sacnunenta 

CA  95814 
Santa  Barbara  Public  Library,  40  E.  Anapamu 

Street  Santa  Barbara,  CA  03101 
Ventura  County  Library,  651  E.  Main  Street. 

Ventura.  CA  93001 
County  of  L«8  Angeles.  Public  Library, 

Government  Publications  Unit.  330  W. 

Temple  Street,  Los  Angeles.  CA  90012 
Long  Bieach  Public  Library,  Government 

Publications  Dept..  Ocean  Blvd.  ft  Pacific 

Avenue,  Long  Beach,  CA  90802 
Government  Public  Library.  University  of 

California  at  Santa  Barbara,  Santa 

Barbara.  CA  93117 
U.S.  Department  of  the  Interior.  Div.  of 

Information  and  Library  Services.  18th  and 

C  StreeU  NW..  Washington.  DC  20240. 

The  technical  files  and  air  quality 
technical  appendix  may  be  obtained 
individually  or  as  a  unit  at  the  following 
locations: 

Minerals  Management  Service.  Santa  Maria 

District  Office,  222  W.  Cannen  Lane,  Suite 

201,  Santa  Maria.  CA  93454 
San  Uiia  Obispo  County  Courthouse,  County 

Government  Center,  San  Luis  Obispo,  CA 

93406 
Califamia  State  Clearinghouse,  1400  Tenth 

Street,  Room  121,  Sacramento,  CA  95614 
San  Luis  Obispo  City/County  Library,  888 

Morro  Street.  San  Luis  Obispo.  CA  S3401 
Santa  Barbara  Public  Library,  40  E.  Anapamu 

Street  SanU  Barbara,  CA  93101. 

Should  further  information  be 
required  contact  Frank  Manago  at  (213) 
894-7098  or  Mary  Elaine  Warhurst  at 
(213)  894-4480. 
Williani  E  Grant. 

Regional  Director,  Pacific  OCS  Region. 
[FR  Doc.  86-25433  Filed  11-10-86;  8;45  amj 
MLUNQ  COOC  4S10-Hn-M 


Information  Collection  Submitted  to 
ttw  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Offlce  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  ofHcer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  the  OfHce  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Washington,  DC  20503, 
telephone  (202)  395-7313,  with  copies  to 
Norman ).  Hess;  Acting  Chief,  Rules. 
Orders,  and  Standards  Branch:  Offshore 
Rules  and  Operations  Division;  Mail 


Stop  646,  Room  6A110;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Reston.  Virginia  22091. 

Title:  Inspecting  and  Reporting  of 
Progress  and  Results  of  Activities 
Conducted  under  Permits,  30  CFR 
251.7 

Abstract:  Respondents  provide  the 
Minerals  Management  Service  (MMS) 
with  a  status  report  that  enables  MMS 
to  verify  that  permit  requirements  are 
met.  estimate  completion  dates,  and 
determine  the  quality  of  data  acquired 
by  persons  operating  under  a  permit 
for  geological  and  geophysical 
exploration  for  mineral  resources  and 
scientific  research  in  the  Outer 
Continental  Shelf  (OCS). 

Bureau  Form  Number  None 

Frequency:  Monthly  and  other 

Description  of  Respondents:  Federal 
OCS  permittees 

Aimual  Responses:  1,400 

Annual  Burden  Hours:  36,000 

Bureau  Clearance  Officer:  Dorothy 
Christopher,  (703)  435-6213. 
Dated:  October  24. 1986. 

John  B.  Rigg, 

Associate  Director  for  Offshore  Minerals 
Management 

[FR  Doc.  86-25432  Filed  11-10-86:  8:45  am) 
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National  Parle  Service 

Nationai  Register  of  Historic  Places; 
Notification  of  Pemfing  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  1, 1986.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
November  28, 1986. 
Carol  D.  ShuU, 

Chief  of  Registration,  National  Register. 
ALASKA 

Ketchikan  Borough 

Ketchikan.  Ayson  Hotel.  301-305  Stedman  S. 
CALIFORNL\ 
Alameda  County 

Berkeley,  Church  of  the  Good  Shepherd- 
Episcopal.  1001  Hearst  St  at  Ninth  St. 


41028 


CONNECTICUT 

New  Haven  County 

North  Branford,  Howd-Linaley  House,  1795 
Middleton  Ave. 

INDIANA 

Marion  County 

Indianapolis,  Tee  Pee  Restaurant,  3820  Fall 
Creek  Blvd. 

MICHIGAN 

Kent  County 

Grand  Rapids.  Villa  Maria.  1315  Walker, 
NW. 

Lapeer  County 

Imlay  City,  Murphy,  Richard-Walter  Walker 
House,  430  S.  Almont  Ave. 

Livingston  County 

Howell,  Howell  Downtown  Historic  District, 
Roughly  bounded  by  Clinton,  Barnard, 
Sibley,  and  Chestnut  Sts. 

Wexford  County 

Cadillac,  Mitchell.  Charles  T.,  House,  118  N. 
Shelby  St. 

NEBRASKA 

Adams  County 

Hastings,  Victory  Building.  Second  at  St. 
Joseph  Ave. 

Buffalo  County 

Kearney,  St.  Luke's  Protestant  Episcopal 
Church,  2304  Second  Ave. 

Custer  County 

Dowse,  William  R.,  House 
Hall  County 

Grand  Island,  Bartenbach,  H  J.,  House,  720 

W.  Division 
Grand  Island.  Evangelische  Lutherische 

Dreienigkeit  Kirche,  512  E.  Second  St. 

Keya  Paha  County 

Springview,  Keya  Paha  County  High  School, 
OffNEl2 

Lancaster  County 

Lincoln.  Christian  Record  Building,  3705  S. 

Forth-eighth  St. 
Lincoln,  Scottish  Rite  Temple,  332  Centennial 

Mall  S. 

NEW  HAMPSHIRE 

Belkap  County 

Meredith,  First  Free  Will  Baptist  Church  in 
Meredith,  Winona  Rr. 

Carroll  County 

Sandwich,  Lower  Comer  Historic  District, 
NH109 

Grafton  County 

Lyme,  Lyme  Center  Historic  District,  34-55 
Dorchester  Rd. 

Hillsborough  County 

Manchester,  Harrington — Smith  Block,  18-52 

Hanover  St. 
Manchester,  Old  Post  Office  Block,  54-72 

Hanover  St. 


Strafford  County 

Somersworlh,  Quaensbury  Mill,  1  Market  St. 
NEW  YORK 
Erie  County 

Buffalo,  Parkside  West  Historic  District 
(Olmsted  Parks  and  Parkways  TR), 
Roughly  bounded  by  Amherst  St., 
Nottingham  Tenace,  Middlesex  Rd.,  and 
Delaware  Ave. 

NORTH  CAROLINA 

Rockingham  County 

Eden,  Central  Leaksville  Historic  District, 

Roughly  bounded  by  Lindsay,  Monroe.  Jay, 

Washington,  and  Kemp  Sts. 
Eden,  Spray  Industrial  Historic  District, 

Roughly  bounded  by  Warehouse,  Rhode 

Island,  River  Dr^ 
Washburn  Rd.,  Smith  River,  E.  Early  Ave., 

and  Church 
Reidsville,  First  Baptist  Church  (former),  401 

S.  Scales  St. 
Reidsville,  Jennings — Baker  House 

(Reidsville  MRA).  608  Vance  St. 
Reidsville,  AtortA  Washington  Avenue 

Workers'  Houses  (Reidsville  MRA),  E  side 

of  300  blk.  N.  Washington  Ave. 
Reidsville,  Reidsville  Historic  District 

(Reidsville  MRA),  Roughly  bounded  by  W. 

Morehead,  Southern 
Railway  tracks,  Lawson  Ave..  Main. 

Piedmont,  Vance  and  Lindsey  Sts. 
Reidsville,  Richardson  Houses  Historic 

District  (Reidsville  MRA),  NW  side  of 

Richardson  Dr.  between  Coach  Rd.  and 

Woodland  Dr. 

WASHINGTON 

Lewis  County 

Centralia,  Birge,  George  E.,  House,  715  E.  St. 
(FR  Doc.  86-25511  Piled  11-10-86;  8:45  am) 

BILUNO  CODE  4310-70-11 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-288  (Final)] 

Erasable  Programmable  Read  Only 
Memories  (EPROM's)  from  Japan; 
Antidumping  Investigation  and 
Hearing 

agency:  United  States  International 
Trade  Commission. 
action:  Continuation  of  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

EFFECTIVE  DATE:  October  30, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Zeck  (202-523-0339).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 


SUPPLEMENTARY  INFORMATION: 

Background  fV 

On  July  30. 1986,  tile  United  States 
Department  of  Commerce  suspended  its 
antidumping  investigation  concerning 
erasable  programmable  read  only 
memories  (EPROM'a)  from  Japan  (51  FR 
28253,  August  6. 1986).  Accordingly,  on 
August  6, 1986,  pursuant  to  section 
734(f)(1)(B)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673c(f)(l)(B).  the  United  States 
International  Trade  Commission 
suspended  its  antidumping  investigation 
on  EPROM's  from  Japan  (51  FR  29708, 
August  20, 1986).  On  August  28, 1986, 
however,  a  request  to  continue  the 
investigation  was  filed  with  Commerce 
and  the  Commission  pursuant  to  section 
734(g)(2)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673c(g)(2))  by  counsel  for 
petitioners.  On  October  30, 1986, 
Commerce  published  its  final 
affirmative  determination  of  sales  at 
less  than  fair  value  (LTFV)  (51  FR  39680, 
October  30, 1986).  The  Commission  must 
therefore  make  its  fiijal  injury 
determination  by  December  15, 1986. 
The  Commission  hereby  gives  notice  of 
the  continuation  of  investigation  No. 
731-TA-288  (Final),  and  of  the 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  Subject 
investigation. 

Staff  Report 

A  pubhc  version  of  the  prehearing 
staff  report  in  this  investigation  was 
placed  in  the  public  record  on  July  18, 
1986,  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing  I 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  November  19, 
1986  at  the  US.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  November  10, 1986.  All  persons 
desiring  to  appear  at. the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conferenoe  to  be  held  at  9:30 
a.m.  on  November  \2, 1986  in  room  117 
of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  November  12, 
1986. 

Testimony  at  the  pubhc  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
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briefs  and  to  informaUon  not  available 
at  the  time  the  preheafing  brief  was 
submitted.  Any  written  materials 
submitted  at  die  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3]  working  days  prior  to  the 
hearing  (see  i  201.8(b)(2)  of  the 
Commission's  rules  {W  CFR  2m.8(bK2))). 

Written  Submissions 

All  legal  ailments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
i  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
;  conform  with  the  provisions  of  S  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
November  25, 1966.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
November  25, 1986. 

A  signed  orginal  and  fourteen  (14) 
copies  of  each  submissions  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  |  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
conHdential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  O^ice  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  8  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  Investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  C 
(19  CFR  207),  and  Part  201.  subparts  A 
through  E  (19  CFR  Part  201). 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of  1930, 
title  VII.  This  notice  is  published 
pursuant  to  S  207.^  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  6, 1868. 


By  order  of  tiie  ComniMioa. 
KMnadi  R.  MawNi. 

Secretary. 

(FR  Doc  M-2557B  Filed  11-7-68;  12:47  pm] 
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INTERSTATE  COMMERCE 
COMMISSiON 

[Ftoianc*  Docket  No.  30675] 

The  Denver  and  Rio  Grande  Wastem 
Railroad  Co.;  ExampUon  for  Relocation 
Over  Burlington  Northern  Railroad  Ca 

On  October  10, 1986,  Denver  and  Rio 
Grande  Western  Railroad  Company 
(DRGW)  filed  a  notice  of  exemption 
under  49  CFR  1180.2(d)(5)  to  relocate  a 
line  of  railroad.  The  project  is  intended 
to  give  DRGW  bridge  trackage  rights 
over  an  alternate  route  to  be  created 
from  a  line  segment  of  the  Burlington 
Northern  Railroad  Company  (BN)  in 
Denver,  CO.* 

The  parties  have  reached  an 
agreement  to  facilitate  the  line's 
relocation.  Among  other  things,  the 
agreement  pertains  to  land  and  trackage 
acquisitions  and  the  responsibilities  for 
bearing  the  costs  for  new  track 
construction  and  track  realignments. 
The  project  will  result  in  the 
construction  of  a  double  track  corridor 
in  Denver.  The  purpose  of  the  project  is 
to  permit  the  parties  to  eliminate 
wasteful  duplication  of  facilities  in  a 
congested  terminal. 

Joint  projects  involving  the  relocation 
of  a  line  of  railroad  which  do  not  disrupt 
service  to  shippers  are  exempt  from  49 
U.S.C.  11343.  Tlie  proposed  relocation 
will  not  affect  any  shippers  because  no 
operational  or  service  changes  are 
involved.  Accordingly,  the  relocation 
meets  the  criteria  of  49  CFR  1180.2(d)(5). 

Because  a  portion  of  DRGW's 
operations  will  be  conducted  over  a  line 
owned  by  BN,  we  shall  impose  the  labor 
protective  conditions  set  forth  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  354  I.C.C.  732  (1978),  as 
modified  in  360 1.C.C.  653  (1B80). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10S05(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 

Decided:  November  4  .  1986. 


'  Applicant  indicated  that  the  proiecl  will  also 
involve  the  conatruclion  of  two  short  (agmenls  of 
connecting  track.  To  commence  construction, 
applicant  must  seelt  approval  under  49  U.S.C.  lOWn 
or  Bit  etcemption  under  49  U.S.C.  10505  fh>m  prior 
approval  raquiicments. 


By  the  ConuniMion.  |uw  F.  MacKalL 
Director.  OfTice  of  Proceedings. 
Nofvia  K.  i4cGfle. 
Secntary. 
[FR  Doc.  86-2S47S  Filed  11-10-86:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Conaant  Decree  Purauant 
to  Clean  Water  Act;  Sanitary  Diatrfet  of 
Hanwnond.  IN 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  29, 1986,  a 
proposed  consent  decree  in  United 
States  V.  Sanitary  District  of  Hammond 
Indiana.  Civ.  No.  H83-0423,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Indiana.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  Sanitary 
District  for  violations  of  the  Clean 
Water  Act  at  its  wastewater  treatment 
facility  in  Hammond.  Indiana. 

The  proposed  consent  decree  provides 
that  the  Sanitary  District  will  undertake 
a  compliance  program  designed  to 
eliminate  the  discharge  of  any  pollutants 
into  the  Grand  Calumet  River  and  to 
achieve  compliance  with  th«  provisions 
of  its  NPDBS  permit  in  the  shortest 
possible  time.  Interim  remedial 
measures  include  the  immediate 
cessation  of  any  further  discharges  to 
the  on-site  sludge  lagoons:  the  repair 
and  stabilization  of  the  sludge  lagoons 
to  prevent  further  leaks  or  discharges; 
and  the  removal  and  disposal  of  a 
sufficient  quantity  of  sludge  from  the 
lagoons  to  assure  that  no  further 
overflow  or  leakage  from  the  lagoons 
will  occur.  Long  term  remedial  measures 
include  the  construction  of  new  sludge 
dewatering  facilities  at  the  wastewater 
treatment  plant  by  December  30. 1986. 
and  the  selection  and  use  of  a 
permanent  sludge  disposal  method 
consisting  of  land  application  and 
landfiiling.  rather  than  disposal  in  the 
on-site  lagoons.  The  District  is  required 
to  prepare  a  study  of  options  for  the 
complete  or  partial  removal  of  the 
existing  sludige  iogoons  by  September 
30, 1987,  and  to  develop  an  operation 
and  maintenance  procedure  for  the 
lagoons  until  their  ultimate  fate  has 
been  determined.  Finally,  the  District 
will  implement  a  pretreatment  program. 
Final  compliance  is  to  be  achieved  by 
October  30, 1987.  The  Decree  contains 
reporting  requirements  and  provides  for 
stipulated  penalties  of  up  to  $10,000  per 
day  for  failure  to  meet  compliance 
program  deadlines.  Finally,  the  District 
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has  agreed  to  pay  a  civil  penalty  of 
$50,000  to  the  United  States. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Sanitary 
District  Hammond.  Indiana.  D.J.  Ref.  90- 
5-1-1-1956. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  or  the  regional  office  of 
the  Environmental  Protection  Agency  as 
follows: 

U.S.  Attorney 

U.S.  Attorney.  Northern  District  of 
Indiana.  312  Federal  Building.  507 
State  Street,  Hammond.  Indiana  46320 

EPA 

Office  of  Regional  Counsel,  U.S. 

Environmental  Protection  Agency, 

Region  V.  230  South  Dearborn  Street, 

Chicago,  Illinios  60604 

A  copy  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20S30.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  Habicht  II, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division 

FR  Doc.  86-25434  Filed  11-10-86;  8:45  am] 

MLUNQ  COOC  4410-01-M 


Drug  Enforcement  Administration 
(Oocl(tt  No.  86-35] 

Fazal  Ahmad,  M.O.,  P.C,  Revocation  of 
Registration 

On  March  24, 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Fazal  Ahmad,  M.D., 
PC,  (Respondent),  of  4200  Avenue  K, 
Apt.  3G,  Brooklyn,  New  Yoric  11212.  The 
Order  to  Show  Cause  sought  to  revoke 
DEA  CertiHcate  of  Registration 
AF7426174,  and  deny  any  pending 
applications  for  renewal.  The  statutory 
bases  for  seeking  the  revocation  and 
denial  of  any  pending  aplications  for 
renewal  are:  (1)  On  numerous  occasions 
in  1982  and  1983,  Respondent  sold 


several  prescriptions  for  Quaalude,  a 
Schedule  II  controlled  substance  at  the 
time,  for  other  than  a  legitimate  medical 
purpose;  (2)  On  three  occasions  in  1984, 
Respondent  sold  several  prescriptions 
for  Quaalude  and  Lotusate,  a  Schedule 
III  controlled  substance,  for  other  than  a 
legitimate  purpose;  (3)  On  March  26, 
1985.  in  the  New  York  Supreme  Court 
for  New  York  County,  Respondent  was 
convicted  of  33  counts  of  medicaid 
fraud. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  The  matter 
was  docketed  before  Administrative 
Law  Judge  Francis  L  Young. 

Subsequent  to  the  issuance  of  the 
Order  to  Show  Cause  in  this  matter. 
Government  cotnsel  learned  that 
although  Respoodent  is  licensed  to 
practice  medicine  in  the  State  of  New 
York,  he  is  not  currently  registered  to  do 
so.  Based  upon  Respondent's  lack  of 
state  registration,  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  New  York.  As 
a  result.  Government  counsel  filed  a 
motion  to  amend  the  Order  to  Show 
Cause  to  includt  lack  of  state 
authorization  as  a  ground  for  revoking 
Respondent's  registration  and  for 
denying  any  pending  applications  for 
renewal.  In  the  lame  motion. 
Government  counsel  also  filed  a  Motion 
for  Summary  Disposition  on  the  same 
ground. 

Respondent  did  not  file  an  answer  or 
an  opposition  to  the  Government's 
motions.  The  Administrative  Law  Judge 
granted  the  Government's  motion  to 
amend  in  the  Order  to  Show  Cause.  No 
hearing  was  set  in  this  matter  since 
Respondent  did  not  dispute  his  lack  of 
state  authorization  to  handle  controlled 
substances. 

Based  upon  Respondent's  lack  of  state 
authorization  to  handle  controlled 
substances,  the  Administrative  Law 
Judge  recommended  that  the 
Administrator  revoke  Respondent's 
registration  and  deny  any  pending 
applications  for  renewal. 

The  Administrator  does  not  have 
statutory  authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  of  a  registrant  who  is  not 
authorized  to  handle  controlled 
substances  in  the  State  in  which  he 
currently  is  registered  or  in  which  he 
seeks  registration.  See  21  U.S.C.  823(f). 
This  Administrator,  as  did  his 
predecessors,  has  consistently  so  held. 
See  Emerson  Emory,  M.D.,  Docket  No. 
85-46.  51  Fed.  Reg.  9543  (1986);  ^  vne/- 
Kauffman,  M.D.,  Docket  No.  85-6.  50 
Fed.  Reg.  34208  (1985);  AgosUno  Carluci, 
M.D..  Docket  Na  82-20. 49  Fed.  Reg. 


33184  (1984):  Kenneth  K.  Birchard,  M.D., 
48  Fed.  Reg.  33778  (1983). 

In  cases,  such  as  this,  where  a 
Respondent  is  not  authorized  to  handle 
controlled  substances  in  the  State  in 
which  he  conducts  tiis  practice,  a  motion 
for  summary  dispoation  should  be 
granted.  It  is  well  settled  that  when  no 
question  of  fact  exists,  or  when  the 
material  facts  are  agreed,  there  is  no 
need  to  conduct  an  administrative 
hearing  or  proceeding.  See  United  States 
V.  Consolidated  Mines  and  Smelting  Co., 
Ltd..  445  F.2d  432,  453  (9th  Cir.  1971). 

In  this  instance,  since  Respondent  is 
not  authorized  to  handle  controlled 
substances  in  the  State  of  New  York,  the 
Administrator  cannot  maintain  his  DEA 
Certificate  of  Registration  and  must 
deny  any  pending  applications  for 
renewal.  Since  Respondent  did  not 
dispute  the  fact  that  he  is  not  properly  ' 
authorized  to  handle  controlled 
substances  in  the  State  of  New  York, 
there  was  no  need  to  conduct  an 
administrative  hearing  in  the  matter. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  orders  that  DEA  Certificate  of 
Registration  AF742M74,  previously 
issued  to  ordered  that  any  pending 
applications  for  renewal  executed  by  Dr. 
Ahmad,  be  and  they  hereby  are,  denied. 

This  order  is  effective  November  12, 
1986. 

Dated:  November  6, 1986. 
)ohii  C  Lawn, 
Administrator. 
[FR  Doc.  66-75488  Rled  ll-lO-se;  6:45  am] 
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[Docket  Na  86-4]       | 

Anne  L.  Hendricks,  11.0^  Revocation  of 
Registration 

On  December  11, 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Efciig  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Aane  L  Hendricks. 
M.D.  (Respondent),  of  Plantation, 
Florida.  The  Order  to  Show  Cause 
proposed  to  revoke  DEA  Certificate  of 
Registration  AH0152Z39,  previously 
issued  to  Respondent,  and  to  deny  any 
pending  applications  for  renewal  of  that 
registration,  for  reason  that 
Respondent's  continued  registration  was 
inconsistent  with  the  public  interest.  The 
Order  to  Show  Cause  alleged  that 
Respondent  prescribed  certain 
controlled  substancea  to  three  patients 
in  excessive  quantities,  knowing  that  the 
patients  were  physicnlly  or  mentally 
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dependent  on  such  drugs,  and  withhout 
keeping  adequate  medical  records; 

Respondent,  through  tounsel. 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  A  hearing 
in  this  matter  was  held  before 
Administrative  Law  Judge  Francis  L 
Young,  on  April  15. 1986.  in  Miami. 
Florida. 

The  following  three  issues  were  raised 
and  considered  at  the  administrative 
hearing:  (1)  Whether  there  is  a  lawful  or 
statutory  basis  for  the  revocation  of 
Respondent's  DEA  Certificate  of 
Registration,  and  for  the  denial  of 
Respondent's  pending  application  for 
renewal,  for  reason  that  the  issuance  of 
such  registration  is  inconsistent  with  the 
public  interest,  as  determined  by  the 
factors  listed  in  21  U.S.C.  823(f);  (2) 
Whether  the  Administrator  of  DEA,  in 
the  exercise  of  his  discretion  and  in  light 
of  all  of  the  facts  and  circumstances  in 
the  record  before  him,  ought  to  revoke 
Respondent's  registration  and  deny  her 
pending  application  for  renewal  of  such 
registration;  and  (3)  Whether  or  not  the 
controlled  substances  referred  to  in  the 
Order  to  Show  Cause  issued  in  this 
matter  were  appropriately  prescribed  in 
relationship  to  the  medical  needs  of 
Respondent's  alleged  patients. 

Based  upon  the  testimony  and 
evidence  elicited  at  the  administrative 
hearing  in  this  matter,  the 
Administrative  Law  Judge  found  that 
Respondent  has  been  a  practicing 
physician  for  forty-three  years.  Etetween 
1980  and  1984,  in  addition  to  maintaining 
a  private  practice.  Respondent  also 
worked  with  Hospice,  Inc.,  a  Florida 
health  care  program  which  treats 
terminally  ill  patients  for  chronic  pain. 

The  Administrative  Law  Judge  further 
found  that  Respondent  had  prescribed 
large  quantities  of  Dilaudid.  a  Sdiedule 
II  controlled  substance  used  primarily 
for  treating  chronic  pain  in  terminally  ill 
patients,  for  three  alleged  patients,  none 
of  whom  were  terminally  Ul,  nor  did 
they  appear  to  be  suffering  from  any 
type  of  chronic  pain.  One  such 
"patient,"  Deboroah  Nye,  was  known  by 
police  to  be  a  drug  dealer.  Respondent 
claimed  that  she  prescribed  large 
quantities  of  Dilaudid  to  Mrs.  Nye 
because  she  was  beaten  regularly  by  her 
husband.  Respondent  claimed  that  she 
was  treating  the  other  two  "patients"  for 
chronic  back  pain.  The  Administrative 
Law  Judge  did  not  find  Respondent's 
justification  for  prescribing  large 
quantities  of  controlled  substances  to 
any  of  the  three  "patients"  at  all 
credible. 

The  Administrative  Law  Judge  further 
found  diat  the  quantities  of  controlled 
substances  prescribed  by  Respondent 
for  the  three  "patients"  were  excessive. 


Based  upon  prescription  records,  the 
Administrative  Law  Judge  concluded 
that  if  the  "patients"  had  taken  all  of  the 
controlled  substances  prescribed  for 
them,  they  would  have  to  take  an 
average  of  one  to  two  dosage  units  per 
hour,  twenty-four  hours  a  day,  seven 
days  a  week,  for  more  than  a  year. 

In  addition,  the  Administrative  Law 
Judge  found  that  on  November  9, 1984, 
the  Florida  Board  of  Medical  Examiners 
concluded  that  Respondent's 
prescribing,  with  respect  to  the  three 
alleged  patients,  was  inappropriate  or  in 
excessive  quantities,  that  Respondent 
knew  or  should  have  known  that  the 
patients  were  physicially  or  mentally 
dependent  on  the  controlled  substances 
she  prescribed  to  them,  that  Respondent 
knew  or  should  have  known  that  the 
patients  were  obtaining  the  controlled 
substances  either  to  fulfill  a  drug 
dependency  or  to  illegally  divert  those 
drugs  to  other  persons,  and  that 
Respondent  failed  to  keep  written 
medical  records  for  her  course  of 
treatment  of  these  patients.  Based  upon 
these  findings,  the  Florida  Board  of 
Medical  Examiners  concluded  that 
Respondent  violated  five  sections  of  the 
Florida  statutes  by  prescribing 
controlled  substances  other  than  in  the 
course  of  her  professional  practice,  by 
failing  to  prescribe  controlled 
substances  in  good  faith,  by  making 
untrue  representations  in  the  practice  of 
medicine,  by  failing  to  keep  written 
medical  records,  and  by  committing 
gross  or  repeated  malpractice  or  failing 
to  practice  with  an  acceptable  level  of 
skUl.  The  Board  suspended 
Respondent's  license  to  practice 
medicine  for  one  year  the  suspension 
was  stayed  and  Respondent  was  placed 
on  probation  for  five  years,  fined 
$3,000.00,  and  prohibited  from  handling 
Schedule  U  controlled  substances  during 
the  term  of  her  probation. 

Based  upon  the  testimony  and 
evidence  presented  at  the  administrative 
hearing,  the  Administrative  Law  Judge 
concluded  that  Respondent  indeed 
prescribed  large  quantities  of  dangerous 
controlled  substances  to  the  three 
alleged  patients  outside  the  course  of 
medical  practice.  He  also  determined 
that  based  upon  Respondent's  improper 
prescribing  practices,  there  is  a  lawful 
basis  for  revoking  her  DEA  Certificate  of 
Registration  and  denying  her  pending 
application  for  renewal,  based  upon  the 
public  interest  considerations  listed  in 
21  U.S.a  623(f).  Finally,  the 
Administrative  Law  Judge  recommended 
that  in  the  exercise  of  his  discretion, 
and  in  light  of  the  facts  and 
circumstances  in  the  record  before  him, 
the  Administrator  should  revoke 
Respondent's  current  DEA  Certificate  of 


Registration  and  deny  her  pending 
appUcation  for  renewal. 

After  reviewing  the  entire  record  ii 
this  proceeding,  the  Administrator 
accepts  all  of  the  findings  and 
recommendations  of  the  Administrative 
Law  Judge. 

The  Administrator  finds  that 
Respondent's  prescribing  practices 
clearly  were  not  medically  acceptable 
and  such  practices  presented  a  serious 
danger  to  the  pubUc  healdi  and  safety. 
Thus,  the  AdministratOT  concludes  that 
maintaining  Respondent's  DEA 
Certificate  of  Registration  would  be 
wholly  inconsistent  with  the  public 
interest  Therefore,  the  Administrator 
concludes  that  in  order  to  protect  the 
public  interest.  Respondent's  current 
DEA  Certificate  of  Registration  must  be 
revoked  and  the  pending  application  for 
renewal  must  be  denied. 

Having  concluded  that  there  is  a 
lawful  basis  for  the  revocation  of 
Respondent's  registration  and  for  the 
denial  of  the  pending  application  for 
renewal,  and  having  further  concluded 
that  under  the  facts  and  circumstances 
presented  in  this  case,  the  registration 
should  be  revoked  and  the  applications 
for  renewal  be  denied,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  under  21  U.S.C. 
823  and  824  and  28  CFR  0.100(b)  hereby 
orders  that  DEA  Certificate  of 
Registration  AH0152239,  previously 
issued  to  Anne  L  Hendricks,  M.D.,  be, 
and  it  hereby  is  revoked.  The 
Administrator  further  orders  that 
Respondent's  application  for  renewal, 
be,  and  it  hereby  is  denied. 

This  order  is  effective  December  12. 
1986. 

Dated:  November  6, 1986. 
Jolui  C  Lawn, 
Administrator 
(FR  Doc.  88-25487  Filed  11-10-86:  8:45  am) 

MUMQ  COOC  4410-0*-« 


DEPARTMENT  OF  LABOfl 

Employinant  and  Training 
Aflininislratlon 

Revisad  Final  Planning  Eatimatas  for 
Program  Year  (PY)  1986;  Basic  Labor 
Exchange  Activitiaa  Under  the 
Wagner^yser  Act 

agency:  Employment  and  Training 
Administration.  Labor. 

action:  Notice. 

summary:  This  notice  announces 
revised  final  planning  estimates  for  PY 


BEST  COPY  AVAILABLE 
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1366  basic  labor  exchaage  activities 
provided  under  the  WagnerPeyser  Act 

FOR  FWm«R  MFORMATKM  CONTACT: 

Robert  A.  Schaerfl,  Director,  United 
States  Emplojrment  Service  (Attention: 
TEESS),  200  Constitution  Avenue,  NW., 
Room  N-4470,  Washington.  DC  20210. 
Telephone:  (202)  535-0157. 

SUPPLEMENTARY  INFORMATION:  Final 
planning  estimates  for  PY 1988  basic 
labor  exchange  activities  authorized 


under  the  Wagner-Peyser  Act  were 
announced  in  the  Federal  Register  on 
May  29, 1966.  These  estimates  reflected 
the  withholding  of  $3,911,000 
appropriated  for  PY  1986.  Public  Law 
99-500  directs  the  Department  to 
distribute  these  funds;  therefore, 
$744,135,000  will  become  available  for 
distribution  to  States.  This  excludes 
$14,000,000  withheld  to  finance  postage 
expenses  associated  with  public 
employment  service  activities. 


The  allocation  metlkxktlogy  is 
unchanged  from  the  final  planning 
estimates  published  on  May  29. 1986. 

Further  information  regarding  the 
allocation  methodology  is  available 
upon  request 

Signed  at  Washington.  DC.  on  November  4. 
1986. 

Roger  D.  Semand. 

Assistant  Secretary  of  Labor. 


U.S.  Department  of  Labor— Employment  and  Training  Administration,  Office  of  Finan- 
cial Control  ano  Management  Systems.  Revised  Final  PY  1986  Wagner-Peyser 
Allotments  To  States,  10-01-1986 
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[PR  Doc.  86-25500  Filed  11-10-86;  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

Virginia  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations  prescribed  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  September  28, 1976,  notice  was 
published  in  the  Federal  Register  (41  FR 
42655)  of  the  approval  of  the  Virginia 
State  plan  and  the  adoption  of  Subpart 
EE  to  Part  1952  containing  the  decision. 

The  Virginia  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.370  of 
Subpart  EE  sets  forth  the  State's 
schedule  for  the  adoption  of  Federal 
standards.  By  letters  dated  February  6. 
1986.  March  10. 1986  and  July  16. 1986 
from  Commissioner  Carol  Amato. 
Virginia  Department  of  Labor  and 
Industiy  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan  the  State  submitted  State 
standards  identical  to  (1)  29  CFR  Part 
1917.  pertaining  to  Marine  Terminals  as 
published  in  the  Federal  Register  on  July 
5. 1983  (48  FR  30909);  (2)  29  CSHt 
1910.1047,  pertaining  to  Ethylene  Oxide 
Standard  as  published  in  the  Federal 
Register  on  June  22. 1984  (49  FR  25796): 
(3)  29  CFR  Part  1910.  Subpart  T. 
pertaining  to  amendments  to  the 
Commercial  Diving  Standard  as 
published  in  the  Federal  Register  on 
January  9. 1985  (50  FR  1046);  (4)  29  CFR 
1910.1029.  pertaining  to  amendments  to 
the  Coke  Oven  Emissions  Standards  as 
published  in  the  Federal  Register  on 
September  13. 1985  (50  FR  37352);  (5)  29 
CFTt  1910.243,  pertaining  to  amendments 
to  the  Power  LJawnmowers  Standards  as 
published  in  the  Federal  Ret^ster  on 
February  1. 1985  (50  FR  4648);  («)  29  CFR 
1910.1047.  pertaining  to  amendments  to 
the  Ethylene  Oxide  Standard;  Labeling 
Requirements  as  published  in  the 
Federal  Register  on  October  11. 1085  (50 
FR  41491);  (7)  29  CFR  1910.1200. 


pertaining  to  amendments  to  the  Hazard 
Communication  Standard;  Trade 
Secrets,  as  published  in  the  Federal 
Register  on  November  27. 1985  (50  FR 
48750):  and  (8)  29  CFTl  1910.1043. 
pertaining  to  amendments  to  the  Cotton 
Dust  Standard  as  published  in  the 
Federal  Register  on  December  13, 1985 
(50  FR  51120).  These  standards  are 
contained  in  Virginia  Code,  section  40.1- 
22(5).  Virginia  Occupational  Safety  and 
Health  Standards  were  promulgated 
after  public  hearings  on  August  2. 1985. 
November  19. 1985.  and  April  30, 1986. 
The  Marine  Terminals  Standard  and  the 
Ethylene  Oxide  Standard  were  effective 
November  1. 1985.  The  amendments  to 
the  Commercial  Diving  Standard.  Coke 
Oven  Emissions  Standard.  Power 
I^wnmowers  Standard  and  the  Ethylene 
Oxide  Standard  were  effective  April  2. 
1986.  The  amendments  to  the  Hazard 
Communication  Standard  and  the 
Cotton  Dust  Standard  were  effective 
June  25. 1986. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards  and  accordingly  are 
approved. 

3-  Location  of  supplement  for  inspecton 
and  copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  O^ice  of  the  Regional 
Administrator.  3535  Market  Street.  Suite 
2100.  Philadelphia.  PA  19104;  Office  of 
the  Commissioner  of  Labor  and 
Industry.  205  North  Fourth  Street. 
Richmond.  VA  23241. 

4.  Public  FarticipatuMi 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Virginia  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 


requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  November  12. 
1986. 

(Sec.  18.  Pub.  L  91-956.  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Philadelphia.  Pennsylvania,  this 
22nd  day  of  October.  1986. 

Linda  R.  Anku, 

Regional  Administrator. 

|FR  Doc.  86-25498  Filed  11-10-88;  8:45  am) 
BHJJNG  COOE  «StO-2C-M 


Wage  and  Hour  Division 

Certificates  Authorizing  the 
Employment  of  Learners  at  Special 
Minimum  Wages 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  (52  Stat.  1062.  as  amended:  U.S.C. 
214).  Reorganization  Plan  No.  6  of  1950 
(3  CFR  1949-53  Comp..  p.  1004).  and 
Administrative  Order  No.  1-76  (41  FR 
18949),  the  firms  listed  in  this  notice 
have  been  issued  special  certificates 
authorizing  the  employment  of  learners 
at  hourly  wage  rates  lower  than  the 
minimum  wage  rates  otherwise 
applicable  under  section  6  of  the  Act. 
For  each  certificate,  the  effective  and 
expiration  dates,  number  or  proportion 
of  learners  and  the  principal  product 
msmufactured  by  the  establishment  are 
as  indicated.  Conditions  on  occupations, 
wage  rates,  and  learning  periods  which 
are  provided  in  certificates  issued  under 
the  supplemental  industry  regulations 
cited  in  the  captions  below  are  as 
established  in  those  regulations. 

The  following  normal  labor  turnover 
certificate  was  issued  under  the  apparel 
industry  learner  regulations  (29  CFR 
522.1  to  522.9.  as  amended  and  522.20  to 
522.25,  as  amended): 

Bland  Sportswear,  Inc.,  Bland,  VA:  7- 
24-86  to  7-23-87;  10  learners.  (Men's  and 
boy's  shirts) 

The  following  normal  labor  turnover 
certificates  were  issued  under  the 
knitted  industry  regulations  (29  CFR 
522.1  to  522.9,  as  amended  and  522.30  to 
522.35.  as  amended.) 

Louis  Gallet.  Inc.,  Uniontown,  PA:  8- 
12-86  to  8-11-67:  5  learners.  (Ladies' 
sweaters) 

Junior  Form  Lingerie,  Inc.,  Boswell. 
PA;  8-23-66  to  8-22-87;  5  percent  of  the 
total  number  of  factory  production 
workers  for  normal  labor  turnover 
purposes.  (Ladies'  underwear  and 
sleepwear) 

Each  learner  certificate  has  been 
issued  upon  the  representations  of  the 
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employer  which,  among  other  things, 
were  that  employment  of  learners  at 
special  minimum  wages  is  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment,  and  that 
experienced  workers  for  the  learner 
occupations  are  not  available. 

The  certiHcate  may  be  annulled  or 
withdrawn  as  indicated  therein,  in  the 
manner  provided  in  29  CFR  Part  528. 
Any  person  aggrieved  by  the  issuance  of 
any  of  these  certiHcates  may  seek  a 
review  or  reconsideration  thereof  on  or 
before  November  28, 1986. 

Signed  at  Washington,  DC.  this  5th  day  of 
November  1986. 
Raymond  G.  ConMU, 
Director,  Division  ofFLSA  Operations. 
(FR  Doc.  86-22499  Filed  11-10-W;  8:45  am] 

BIUJMQ  CODE  49ie-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  86-80] 

Intent  To  Grant  an  Option  Agreement 
for  an  Exclualve  Patent;  Advanced 
Interventional  Syatema,  Inc.  License 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  intent  to  grant  an 
Option  Agreement  for  an  exclusive 
patent  license. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  an  Option  Agreement  to 
Advanced  Interventional  Systems,  Inc., 
of  Palo  Alto.  California,  for  an  option  on 
a  limited,  exclusive,  royalty-bearing, 
revocable  license  to  practice  the 
inventions  as  described  in  U.S.  Patent 
Application  No.  727,931  for  a 
"Magnetically  Switched  Power  Supply 
Systems  for  Lasers,"  filed  on  April  29, 
1985,  and  U.S.  Patent  Application  No. 
790,594  for  a  "Multiplex  Electric 
Discharge  Gas  Laser  System,"  filed 
October  23, 1985,  by  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  on  behalf  of  the  United 
States  of  America.  The  proposed  option 
agreement  will  be  for  a  limited  period  of 
time  and  will  contain  appropriate  terms 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  Part  1245, 
Subpart  2.  NASA  will  negotiate  the  final 
terms  and  conditions  and  grant  the 
option  agreement  unless,  within  60  days 
of  the  date  of  this  Notice,  the  Director  of 
Patent  Licensing  receives  written 
objections  to  the  grant,  together  with 
supporting  documentation.  The  Director 
of  Patent  Licensing  will  review  all 
written  responses  to  the  Notice  and  then 
recommend  to  the  Associate  General 


Counsel  (Intellectual  Property)  whether 
to  grant  the  option  agreement. 

DATE:  Comments  to  this  notice  must  be 
received  by  January  12, 1987. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Code  GP 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  Dennis  Merchant  (202)  453-2430. 

Dated:  October  23, 1986. 
John  E.  O'Brien, 
General  Counsel 
(FR  Doc.  86-254*5  Filed  11-10-86;  8:45  am] 

MLLMO  CODE  7S1IH)1-M 

NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  QMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  73,  Physical 
Protection  of  Plants  and  Materials: 
Requirements  For  Criminal  History 
Checks,  10  CFR  73.57. 

3.  The  form  if  applicable:  FD-258. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  requesting  criminal 
history  data  on  individuals  requiring 
unescorted  access  to  nuclear  power 
plants  or  access  to  Safeguards 
Information. 

6.  An  estimate  of  the  number  of 
responses:  86,866. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  31,208. 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract:  Section  606  of  Pub.  L  99- 
399  "The  Omnibus  Diplomatic  Security 
and  Anti-Terrorism  Act  of  1986," 
requires  criminal  history  checks  of 
individuals  who  will  be  granted 
unescorted  acoess  to  the  nuclear  power 
plant  or  access  to  Safeguards 
Information. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 


NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill.  (202)  395-7340. 

The  NRC  Clearance  Office  is  R. 
Stephen  Scott,  (301)  492-8585. 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Norry, 
Director.  Office  of  Administration. 
|FR  Doc.  86-25492  Filed  11-10-86;  8:45  am] 

BILLING  COOE  7S90-ei-M 

Specialist  Meeting  on  Improving 
Technical  Specifioations  for  Nuclear 
Power  Plants 

AGENCY:  Nuclear  Regulatory 
Commission. 

A  specialist  meeting  on  Improving 
Technical  Specifications  for  Nuclear 
Power  Plants  will  be  held  in  Madrid, 
Spain  from  Septemer  7-11. 1987.  The 
meeting  is  sponsored  by  the 
Organization  for  Economic  Cooperation 
and  Development  (ECD)  Nuclear  Energy 
Agency  (NEA).  The  purposes  of  the 
meeting  are: 

a.  To  exchange  experiences  in  the 
application  of  current  technical 
specifications  in  NEA  Member 
countries; 

b.  To  exchange  information  on  the 
programmes  currently  in  progress  in 
Member  countries  for  improving  or 
better  justifying  technical  specifications; 
and 

c.  To  look  for  measures  to  further 
improve  plant  safety  and  availability  by 
upgrading,  optimizing,  or  homogenizing 
technical  specifications  in  Members 
countries. 

The  meeting  will  be  broken  down  into 
three  parts:  General  presentations  on 
the  current  status  of  technical 
specifications  in  Member  countries, 
presentations  on  specific  subjects 
related  to  technical  specifications,  and 
presentations  and  discussions  on  longer- 
term  future  trends  for  improving 
technical  specifications.  An  optional 
visit  to  Almarza  nuclear  power  plant  in 
Caceres  (one  day)  or  Tecnaton  Training 
Center  in  Madrid  (half-day)  will  be 
organized  for  Septemer  11, 1987. 

Organizations  are  invited  to  submit 
paper(s)  for  presentation  at  the  meeting. 
An  abstract  of  not  more  thn  500  words 
should  clearly  outline  the  subject  matter 
and  principal  conclusions  of  the  paper. 
Ten  copies  of  abstracts  should  be  sent 
to  Nuclear  Safety  Division,  OECD 
Nuclear  Energy  Agency,  38  Boulevard 
Suchet,  F-75016  Paris,  France  by 
December  15, 1986.  Papers  on  the 
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following  areag  are  specificaHy 
solicited: 

1.  Surveillaaqe  testing: 

2.  Limiting  cooditions  for  operation 

3.  Action  statements  and  allowed 
outage  time  for  testing,  maintenance  or 
after  failure; 

4.  Preventive  maintenance  during 
plant  operation: 

5.  Requirements  related  to  changes  in 
operational  modes  at  the  plant  or 
system  level; 

6.  Definition  of  terms  used  in  technical 
specifications; 

7.  Bases  and  justifications  for 
technical  specifications: 

8.  Administrative  specincations; 

9.  Format  of  technical  specifications; 
and 

10.  Tools  used  by  utilities  to  monitor 
compliance  with  technical 
specifications. 

Discussions  may  cover  experiences 
and  problems  encountered  in  dealing 
with  one  or  more  of  the  topics  listed 
above,  as  well  as  improvements  made  or 
techniques  developed  to  assess  the 
validity  of  technical  specifications  (e.g.. 
relationships  with  other  reliability 
assurance  measures  or  PSA.  reliability 
engineering  methods,  etc.).  Presentations 
are  expected  from  regulatory  bodies, 
utilities,  NSSS  vendors,  architect 
engineers,  and  research  institutes. 

Participation  in  the  meeting  is 
restricted,  and  it  may  be  attended  only 
by  persons  knowledgeable  in  relevant 
technical  areas  and  upon  nomination 
through  national  delegates  to  CSNI  or 
active  members  of  L'Union 
Internationale  des  Producteurs  et 
Distributeurs  d'Energie  Electrique 
fUNlPEDE).  For  additional  information 
regarding  the  meeting  please  write  Mr. 
Edward  J.  Butcher.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555  or  call  (301)  492-4710. 

Dated:  November  S.  1986. 
Edward  ].  Butcher, 

Chief,  Technical  Specifications  Coordination 
Branch,  Division  of  Human  Factors 
Technology,  NRR. 

[FR  Doc.  86-25493  Filed  11-10-86;  8:45  am] 
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IDocket  No.  50-440] 

Cleveland  Electric  Illuminating  Co.  et 
al.,  Perry  Nuclear  Power  Plant.  Unit  1; 
Exemption 

1 

Cleveland  Electric  Illuminating 
Company  (CEI),  Duquesne  Light 
Company,  Ohio  Edision  Company, 
Pennsylvania  Power  Company,  and 
Toledo  Edison  Company  (the  Licensees] 
are  the  holders  of  Facility  Operating 


License  No.  NPF-45  which  authorizes 
operation  of  Perry  Nuclear  Power  Plant, 
Unit  No.  1.  (the  facility)  at  steady-state 
reactor  power  levels  not  in  excess  of 
3579  megawatts  thermal.  Pending 
Commssion  approval,  operation  is 
restricted  to  power  levels  not  to  exceed 
5%  of  full  power  (178  megawatts 
thermal).  The  license  provides,  among 
other  things,  that  it  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 
The  facility  includes  a  boiling  water 
reactor  and  is  located  at  the  licensees' 
site  in  Lake  County,  Ohio. 

II 

Section  50.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  e^ect  emergency  plans 
which  meet  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
Appendix  E  to  10  CFR  Part  50.  Section 
IV.F.I  of  Appendix  E  requires  that  a  full 
participation  exercise  which  tests  as 
much  of  the  licensee,  state  and  local 
emergency  plans  as  is  reasonably 
achievable  without  mandatory  public 
participation  shall  be  conducted  for 
each  site  at  which  a  power  reactor  is 
located  for  which  the  first  operating 
license  for  that  site  is  issued  after  July 
13. 1982.  This  exercise  shall  be 
conducted  within  1  year  before  the 
issuance  of  the  first  operating  license  for 
full  power  and  prior  to  operation  above 
5%  of  rated  power  of  the  ^t  reactor, 
and  shall  include  participation  by  each 
state  and  local  government  within  the 
plume  exposure  pathway  EPZ  and  each 
state  and  local  government  within  the 
ingestion  exposure  pathway  EPZ. 

The  "underlying  purpose"  of  the 
Appendix  E.  section  IV.F.I  requirement 
is  to  ensure  that  an  adequate  state  of 
emergency  response  capability  is 
demonstrated  through  the  conduct  of  an 
emergency  preparedness  exercise  and  is 
maintained  until  the  full-power  licensing 
requirements  regarding  priodic  exercises 
become  effective. 

Ill 

By  letter  dated  October  30, 1986,  CEI. 
acting  for  all  of  the  licensees,  requested 
an  exemption  from  the  requirements  of 
section  IV.F.I  of  Appendix  E,  so  that 
operation  of  the  facility  can  proceed 
above  5%  of  its  rated  power,  upon 
issuance  of  a  full  power  operating 
license  by  the  Commission,  without 
conducting  another  emei^ency 
preparedness  exercise.  The  licensees' 
request  was  submitted  in  response  to  a 
determination  by  the  Federal  Emeigency 
Management  Agency  (FEMA)  that  the 
exercise  conducted  on  April  15, 1986  did 


not  satisfy  the  criteria  for  full 
participation  by  the  State  of  Ohio. 

A  full  participation  exercise  involving 
the  testing  of  applicant,  state  and  local 
emergency  plans  for  Perry  was 
conducted  on  November  28, 1984.  in 
expectation  that  a  full  power  operating 
license  would  be  issued  within  one  year. 
The  onsite  portion  of  the  November  28. 
1964  exercise  was  observed  and 
evaluated  by  the  NRC  and  documented 
in  Inspection  Report  No.  50-440/84-24 
(DRSS);  50-441/84-22  (DRSS).  There 
were  no  significant  deficiencies  in  onsite 
preparedness  identified  as  a  result  of 
the  exercise.  The  offsite  portion  of  the 
November  28, 1984  exercise  was 
observed  and  evaluated  by  FEMA  and 
representatives  of  the  member  agencies 
of  the  FEMA  Region  V  Regional 
Assistance  Committee.  F^4A  provided 
its  report  of  the  exercise  on  January  31. 
1985.  In  this  report  there  were  no 
"Category  A"  deficiencies  identified  as 
a  result  of  the  exercise.  (Category  A 
deHciencies  were  defined  as 
deficiencies  of  the  type  that  would 
cause  a  finding  that  onsite  emergency 
preparedness  was  not  adequate  to 
provide  reasonable  assurance  that 
appropriate  protective  measures  can  be 
taken  to  protect  the  health  and  safety  of 
the  public  in  the  vicinity  of  the  plant  in 
the  event  of  a  radiological  emergency). 
On  May  23, 1985,  FEMA  reported  that 
the  State  of  Ohio's  schedule  of 
corrective  actions  for  the  inadequacies 
identified  in  the  exercise  was  adequate. 
In  Supplement  No.  7  of  the  NRC  staff's 
Safety  Evaluation  Report  (SSER  7),  the 
staff  concluded  that  the  state  of  onsite 
and  offsite  preparedness  provides 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency  at  the  Perry  Nuclear  Power 
Plant  This  conclusion  was  based  on:  (i) 
The  March  1, 1984  FEMA  findings  and 
determinations  on  the  adequacy  of  state 
and  local  emeigency  plans;  (ii)  the 
successful  testing  of  those  plans  during 
the  November  28, 1984  exercise:  and  (iii) 
on  the  NRS  assessment  of  the  adequacy 
of  the  applicants'  onsite  emergency  plan 
and  preparedness. 

Since  the  November  28, 1984  full 
participation  exercise  at  Perry,  the  State 
of  Ohio  has  fully  participated  in  a  July 
1985  exercise  at  Davis-Besse.  There 
were  no  deficiencies  identified  by 
FEMA  that  would  lead  to  a  negative 
finding  as  a  result  of  the  July  1985 
exercise  at  Davis-Besse.  In  addition,  the 
State  partially  participated  in  the 
November  20. 1985  licensee  only 
exercise  for  the  Perry  Plant,  to  the 
extent  that  a  State  representative 
actively  took  part  at  the  near  site 
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Emergency  Operations  Facility  (EOF)  in 
protective  action  decisionmaking  and 
oflsite  sampling,  the  Joint  Public 
Information  Center  was  activated  and 
coordination  with  State  representatives 
was  demonstrated,  and  communications 
were  maintained  between  the  licensee, 
State  and  local  Emergency  operations 
Centers  (EOCs). 

On  April  15. 1986.  CEI  conducted  an 
exercise  for  the  Perry  Plant  involving 
substantial  participation  by  the  State  of 
Ohio  and  full  participation  by  the 
Counties  of  Lake.  Geauga  and 
Ashtabula.  The  onsite  portion  of  the 
April  15, 1986  exercise  was  observed 
and  evaluated  by  the  NRC  and 
documented  in  Inspection  Report  No. 
5(M40/86009  (DRSS);  50-441/86003 
(DRSS).  There  were  no  significant 
emergency  preparedness  deficiencies  in 
either  the  November  20, 1985  exercise  or 
the  April  15, 1986  exercise. 

FEMA's  report  of  the  April  15. 1986 
offsite  exercise,  dated  September  5. 
1986.  characterized  this  exercise  as  a 
joint,  full  participation  exercise  for  the 
Ashtabula,  Ceauge  and  Lake  Counties  in 
Ohia  and  a  partial  participation 
exercise  for  the  State  of  Ohio. 

FEMA's  report  of  September  5, 1986. 
identifies  18  objectives  selected  by  the 
State  of  Ohio  to  be  demonstrated  during 
the  exercise.  These  objectives  included 
the  following  10  key  response  functions 
(CEI's  letter  of  October  30. 1986): 

•  Activation  and  Stafflng; 

•  Emergency  Operations  Management: 

•  Facilities; 

•  Communications; 

•  Dose  Assessment  and  Protective 
Recommenda  tions; 

•  Public  Alerting  and  Instructions; 

•  Protective  Actions; 

•  Radiological  Exposure  Control; 

•  Media  Relations;  and 

•  Field  Monitoring. 

Although  the  exercise  was  a  partial 
participation  exercise  with  respect  to 
the  state,  FEMA  found  that  17  of  the  18 
objectives  were  adequately  addressed 
while  one  objective  in  the  area  of  field 
monitoring,  specifically  radiological 
sampling  sites,  required  corrective 
action.  However,  FEMA  found  no 
deficiencies  that  would  lead  to  a 
negative  Finding  as  a  result  of  the  April 
15, 1986  exercise.  On  September  11, 
1986.  FEMA  reported  that  the  State  of 
Ohio's  schedule  of  corrective  action  for 
the  area  of  field  monitoring  inadequacy 
was  adequate.  The  April  15. 1986 
exercise  included  extensive  FEMA 
evaluation,  involving  7  evaluators  (out 
of  21  total)  for  the  State  of  Ohio  and  also 
included  representation  in  the  EOC  from 
the  Ohio  Environmental  Protection 
Agency  and  the  Ohio  Disaster  Services 
Agency,  with  additional  state  personnel 


at  other  locations  during  the  exercise. 
The  results  of  the  April  15, 1986 
exercise,  which  are  documented  in  the 
FEMA  report,  demonstrate  that  an 
adequate  state  of  offsite  emergency 
preparedness  has  been  maintained. 
Further,  by  memorandum  dated 
November  4, 1966,  FEMA  stated  that 
granting  this  exemption  would  not  alter 
the  FEMA  Finding  that  there  is 
reasonable  assurance  that  adequate 
protective  measures  can  be  taken  in  the 
event  of  a  radiological  emergency  at  the 
Perry  Nuclear  Power  Plant.  Thus,  the 
underlying  objective  of  the  rule  has  been 
met.  Consequently,  an  additional  full 
participation  exercise  prior  to  operation 
above  5%  of  poWer  is  not  necessary. 

In  the  exercise  exemption  request,  CEI 
specifies  that  the  next  scheduled 
exercise  for  Perry  is  an  onsite  exercise 
in  May  1987  with  participation  by  the 
state  and  counties  limited  to 
communication  interface.  In  addition, 
the  next  scheduled  exercise  for  Perry  for 
full  participation  by  the  state  and 
counties  is  May  1988.  CEI  went  on 
further  to  point  out  that,  with  exercises 
currently  scheduled  by  the  state  at  other 
sites  in  eariy  1967,  the  scheduling  of 
another  full  participation  exercise  at 
Perry  in  May  1967  or  earlier  would  place 
an  unnecessary  burden  on  state  and 
county  resources. 

IV  I 

Based  on  its  review  of  the  licensees' 
exemption  request,  the  NRC  Staff  finds 
that  the  following  factors  support 
granting  the  requested  exemption: 

1.  The  conduct  of  a  full  participation 
emergency  preparedness  exercise  in 
November  1984  where  the  staff 
identified  no  si^ificant  deficiencies  in 
onsite  preparedness  and  leading  to  a 
favorable  FEMA  finding  on  offsite 
preparedness. 

2.  Full  participation  by  the  State  of 
Ohio  in  the  exercise  at  Davis-Besse  in 
July  1985.  the  planned  full  participation 
by  the  state  in  the  scheduled  exercise  at 
Perry  in  May  1968,  and  the  state  of 
preparedness  exhibited  by  the  State  of 
Ohio  during  the  April  15, 1986  exercise. 

3.  The  full  participation  of  local 
response  organizations  in  exercises  at 
Perry  in  November  1984  and  April  1986. 

Based  on  the  foregoing,  the  staff 
concludes  tht  an  adequate  state  of 
emergency  preparedness  has  been 
demonstrated  and  maintained,  thereby 
meeting  the  underlying  purpose  of  the 
rule.  This  constitutes  the  special 
circumstances  described  in  10  CFR 
50.12(a)(2)(ii). 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12.  the  exemption 
requested  by  the  licensees'  letter  dated 
October  30, 1988,  as  discussed  above,  is 


authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Accordingly,  the  Commission  hereby 
approves  the  following  exemption: 
"Perry  Nuclear  Power  Station,  Unit  No, 
1,  is  exempt  from  the  requirements  of  10 
CFR  Part  50.  Appendix  E.  Section  IV.F. 
for  the  conduct  of  an  offsite  full 
participation  emergency  preparedness 
exercise,  provided  that  such  an  exercise 
is  conducted  before  or  during  May 
1988." 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(51  FR  40361).  This  Exemption  is 
effective  upon  issuance. 

Dated  at  Bethesda,  Maryland,  this  6th  day 
of  November  1986. 

For  The  Nuclear  Regulatory  Commission. 

Roliert  M.  Beniero, 

Director,  Division  ofBWR  Licensing,  Office 

of  Nuclear  Reactor  Regulations. 

(FR.  Doc.  25495  Filed  11-10-86;  8:45  am] 
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lOockets  Nos.  50-321  and  50-3661 

Georgia  Power  Co.,  et  al^ 
Consideratiofi  of  laauance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  Dre-57 
and  NPF-'S  issued  to  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Municqial  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia  (the  licensees),  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant,  Units 
Nos.  1  and  2,  located  in  Appling  County, 
Georgia. 

In  accordance  with  the  licensees; 
application  for  amendments  dated 
September  9, 1986,  the  amendments 
would  modify  the  Technical 
Specifications  for  Hatch  Units  1  and  2 
to: 

(1)  Lower  the  minimum  river  water 
level  required  for  continued  plant 
operation. 

(2)  Provide  a  requirement  for 
determination  of  the  river  level  at  a 
point  downstream  of  the  temporary  weir 
when  it's  in  place. 

(3)  Lower  the  minimum  river  water 
level  for  which  increased  frequency  of 
river  level  surveillance  is  required. 

(4)  Amend  the  Bases  to  reflect  these 
changes. 
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The  amendment  would  also  modifj' 
the  Technical  Specifications  for  H^tch 
Unit  1  ortly  to  remove  the  flow  throttling 
requirement^'f6r  the  plartt  service  water 
system  pump  that  dre  cbrrently  required 
at  lower  rivfer  water  levels. 

Prior  to  fssuance  of  the  proposed 
licertse  amendments  the  Commission 
will  have  made  Tindings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)i  and  the  Commission's 
regulations. 

By  December  12. 1986.  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been, 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confemce  scheduled  in  the 


proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC.  by  the  above  date. 
Were  petitions  are  filed  during  the  last 
10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Mr.  Daniel  R.  Mullen 
(petitioner's  name  and  telephone 
number),  (date  petition  was  mailed), 
(plant  name),  and  (Publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  Bruce  W.  Churchill,  Esquire, 
Shaw.  Pittman.  Potts  and  Trowbridge. 
1800  M  Street  NW.,  Washington,  DC, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearings  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
president  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appHcation  for 
amendments  dated  September  9, 1986 
which  is  available  for  public  inspection 
at  the  Comihission's  Public  Document 


Room.  17174J  Street.  NW..  Waahington. 
DC  and  at  the  Appling  County  Pablic 
Libraryi:301  City  Hail  Drive.  Baxley. 
Georgia.      .  . 

Dated  a1  Belhfcsda.  Maryland  this  30th  day 
of  September  1986. 

For  The  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer. 

Director.  BWR  Pro  feet  Direclorate  *Z 
Division  of  BWR  Licensing. 

jFR  Doc.  86-25491  Filed  11-10-88:  8:45amj 
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[Dockets  Noe.  50-321  and  50-366] 

Georgia  Power  Co.  at  aL;  iMuance  Of 

AmandmantatoFacWtyOparatlwg 

Ucansea 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendments  Nos.  123  and  66  to  Facility 
Operating  Licenses  Nos.  DPR-57  and 
NPF-5,  issued  to  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia  (the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Edwin  L  Hatch  Nuclear  Plant.  Units 
1  and  2  (the  facility)  located  in  Appling 
County.  Georgia.  'The  amendments  are 
effective  as  of  the  date  of  issuance  and 
shall  be  implemented  within  60  days. 

The  amendments  a)  permit  use  of 
Banked  Position  Withdrawal  Sequences 
for  the  first  50  percent  of  control  rod 
withdrawal;  b)  remove  the  linear  mass 
restriction  of  15.2  grams  of  Uranium-235 
per  centimeter  for  fuel  assemblies  stored 
in  the  fuel  pool;  c)  eliminate  specific 
mechanical  descriptions  of  fuel 
assemblies;  d)  provide  Maximum 
Average  Planar  Linear  Heat  Generation 
limit  curves  for  several  new  fuel 
assemblies;  and,  e)  make  several 
editorial  changes. 

The  application  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  l,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
June  3a  1986  (51  FR  23611).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Conmiission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
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•ctkm  and  has  concluded  that  an 
envimiBiental  impact  atatement  ig  not 
warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
acticm  significantly  beyond  that  which 
has  been  predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facilty. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  April  15.  as 
supplemented  July  25, 1986,  (2] 
Amendments  Nos.  123  and  86  to  Facility 
Operating  Licenses  Nos.  DPR-57  and 
NPF-5,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Environmental  Assessment  dated 
October  23, 1986.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington  DC.  and 
at  the  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Geoi^ia.  A 
copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director.  Division  of  BWR  Licensing. 

Dated  at  Bethesda,  Maryland  this  Slst  day 
of  October.  1986. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer. 

Director.  BWR  Project  Directorate  *t2. 
Division  of  BWR  Licensing. 

[FR  Doc.  86-25490  Filed  11-10-88;  8:45  am] 
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[Docket  No.  030-13S89;  License  Na  21- 
16576-01;  EA  86-79] 

Progressive  Engineering  Consultants 
of  Grand  Rapids,  Inc^  Order  Imposing 
Civil  Monetary  Penalties 

I 

Progressive  Engineering  Consultants 
of  Grand  Rapids,  Incorporated  (the 
licensee]  is  the  holder  of  License  No.  21- 
18576-01  issued  by  the  Nuclear 
Regulatory  Commission  (the 
Commission].  The  license  authorizes  the 
licensee  to  operate  its  facility  in 
accordance  with  the  conditions 
specified  therein. 

n 

A  routine  NRC  safety  inspection  of 
the  licensee's  activities  was  conducted 
during  the  period  March  13  through 
April  7, 1986.  The  results  of  this 
inspection  indicated  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  Commission 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  was  served  upon  the 
licensee  by  letter  dated  May  30, 1986. 


The  Notice  states  that  nature  of  the 
violations,  the  provisions  of  the  Nuclear 
Regulatory  Commission's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  civil  penalties  proposed  for 
the  violations.  The  licensee  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  with  two 
letters  dated  June  24  and  July  1, 1986, 
respectively. 

m 

After  consideration  of  the  licensee's 
responses  and  statements  of  fact, 
explanation,  and  arguments  regarding 
remission  or  mitigation  contained 
therein,  as  set  forth  in  the  Appendix  to 
this  Order,  the  Director,  Office  of 
Inspection  and  Enforcement,  has 
determined  that  the  violations  occurred 
as  stated  and  that  the  penalties 
proposed  for  the  violations  designated 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Qvil  Penalties  should  be 
imposed. 

rv 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2282.  Pub. 
L.  96-295,  and  10  CFR  2.205,  It  Is  Hereby 
Ordered  That: 

The  licensee  pay  civil  penalties  in  the 
amount  of  Five  Hundred  Dollars  ($S00)  within 
thirty  days  of  the  date  of  this  Order,  by 
check,  draft,  or  money  order,  payable  to  the 
Treasury  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Inspection  and 
Enforcement.  USNRC,  Washington,  DC  2055S. 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director.  Office  of 
Inspection  and  Enforcement,  USNRC, 
Washington,  DC  20555.  A  copy  of  the 
hearing  request  also  shall  be  sent  to  the 
Assistant  General  Counsel  for 
Enforcement,  Office  of  the  General 
Counsel,  USNRC,  Washington,  DC  20555 
and  to  the  Regional  Administrator, 
Region  III.  799  Roosevelt  Road.  Glen 
Ellyn,  Illinois  60137.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  thirty  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings  and.  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearings  shall  be: 

(a]  Whether  the  licensee  violated  the 


Commission's  requirements  as  set  forth 
in  the  Notice  of  Violatfon  and  Prt^sed 
Imposition  of  Civil  Penalties  referenced 
in  Section  II  above;  and 

(b]  Whether  on  the  basis  of  such 
violations  this  Order  should  be 
sustained. 

Dated  at  Betbesda,  Maryland,  this  5th  day 
of  November  1966. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Director,  Office  of  Inspection  and 
Enforcement. 

Appendix— Evaluation  and  Conclusioa 

By  letters  dated  June  24  and  July  1. 
1986,  the  licensee  responded  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  dated  May 
30. 1986.  In  its  response,  the  licensee 
admits  the  violations  occurred  as 
described  in  the  Notice,  but  requests 
mitigation  of  the  civil  penalties  based 
upon  extenuating  circumstances  which 
were  responsible  fcr  some  of  the 
violations,  its  prompt  corrective  actions, 
and  the  fact  that  this  is  its  first 
enforcement  action.  Provided  below  are 
(1)  a  restatement  of  each  violation.  (2)  a 
summary  of  the  licensee's  response 
regarding  each  violation.  (3]  NRC's 
evaluation  of  the  licensee's  response, 
and  (4]  NRC's  conchision. 

Restatement  of  Violation  A 

License  Conditioa  No.  12  requires  that 
licensed  material  shall  be  used  by.  or 
under  the  supervision  and  in  the 
physical  presence  cf.  individuals  who 
have  attended  the  Device 
Manufacturer's  Training  Course  for 
gauge  users  and  who  have  been 
designated  by  the  licensee's  Radiation 
Protection  Officer. 

Contrary  to  the  above,  since  August 
1984.  the  licensee  has  allowed 
individuals  to  use  licensed  material 
contained  in  moisture/density  gauges 
which  were  not  under  the  supervision 
and  in  the  physical  presence  of  an 
authorized  gauge  user  and  who  had  not 
attended  the  Device  Manufacturer's 
Training  Course. 

Licensee's  Response 

The  licensee  admits  that  the  violation 
occurred,  but  states  that  the  reason  for 
the  violation  was  that  the  licensee  was 
unaware  of  the  precise  wording  of 
License  No.  12.  The  licensee  indicates 
that  individuals  who  used  the  applicable 
gauges  had  been  instructed  on  the 
proper  use  of  the  gauge,  and  states  that, 
in  the  future,  gauge  users  will  be  trained 
by  attending  the  gasge  manufacturer's 
training  course. 
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NRC  Evaluation 

The  NRC  staff  expects  the  licensee  to 
be  familiar  with  the  conditions  and 
requirements  of  its  byproduct  material 
license,  and  requires,  as  a  minimum, 
that  the  users  of  licensed  material 
attend  the  Device  Manufacturer's 
Training  Course,  or  be  under  the 
supervision  and  in  the  physical  presence 
of  an  individual  who  has  attended  the 
course.  The  licensee's  commitment  to 
have  all  gauge  users  attend  the 
manufacturer's  training  course 
constitutes  the  minimum  corrective 
action  necessary  to  bring  it  into 
compliance  with  the  byproduct  material 
license.  The  violation  occurred  as 
stated,  and  mitigation  of  Hie  civil 
penalty  based  on  prompt  and  extensive 
corrective  action  is  not  warranted. 

Restatement  of  Violation  B 

10  CFR  30.41(a)  requires  that  no 
licensee  shall  transfer  byproduct 
material  except  as  authorized  pursuant 
to  this  section.  10  CFR  30.41(b)(5) 
requires  that  byproduct  material  may  be 
transferred  to  any  person  authorized  to 
receive  such  byproduct  material  under 
terms  of  a  specific  license  or  a  general 
license  or  their  equivalents  issued  by 
the  Atomic  Energy  Commission,  the 
Commission  or  an  Agreement  State  or 
otherwise  authorized  pursuant  to  10  CFR 
30.41. 

Contrary  to  the  above,  in  January 
1986,  the  licensee  transferred  byproduct 
material  (a  Troxler  moisture/deaaity 
gauge)  to  an  individual  who  was  not 
authorized  to  receive  byproduct  material 
under  the  terms  of  a  specifk:  licmse  or  a 
general  license  or  their  equivalents 
issued  by  the  Atomic  Energy 
Commission,  the  Commission  or  an 
Agreement  State  or  otherwise 
authorized  pursuant  to  10  CFR  30.41. 

Licensee's  Response 

The  licensee  admits  that  the  violation 
occurred,  but  states  that  the  Troxler 
moisture/density  gauge  was  transferred 
to  an  individual  who.  until  late  1965. 
was  licensed  to  possess  and  use  the 
Troxler  gauge  and  who  had  attended  the 
Troxler  training  course  on  gauge  use. 
The  licensee's  corrective  actions 
consisted  cS  recovering  the  gauge  and 
assuringjthat  only  certified  individuals 
employed  by  the  licensee  will  use  the 
gauges  in  the  future. 

NRC  Evaluation 

The  licensee  admits  the  violation  in 
that,  at  the  time  of  the  transfer  of  the 
gauge,  the  individual  did  not  possess  a 
license  from  the  Commission  or  an 
AgHcment  State  to  possess  and  use  the 
gaufe.  This  represents  noncompliance 


with  10  CFR  30.41(b)(5)  because  transfer 
of  the  gauge  to  the  individual  was 
unauthorized.  Further,  the  gauge  was  not 
returned  until  several  weeks  after  the 
violation  was  brought  to  the  attention  of 
the  licensee  by  the  ^fRC  inspector.  The 
NRC  staff  does  not  consider  the 
circumstances  surrounding  the 
licensee's  recovery  of  the  gauge  to 
constitute  prompt  or  extensive 
corrective  actions.  The  licensee's 
actions  were  the  minimal  corrective 
actions  required  to  preclude  similar 
violations  in  the  future.  Therefore, 
mitigation  of  any  of  the  civil  penalty 
associated  with  Violation  B  is  not 
warranted. 

Restatement  of  Violation  C 

License  Condition  No.  18  requires  that 
the  duties  of  the  Radiation  Protection 
Officer  shall  include  those  items  listed 
in  Item  No.  5  of  the  NRC  guide  entitled, 
"A  Guide  for  Preparation  of  Byproduct 
Material  Applications  for  the  Use  of 
Sealed  Sources  in  Portable  and 
Semiportable  Gauging  Devices."  Item 
No.  5(0  requires  that  the  Radiation 
Protection  Officer  will  periodically 
review  the  terms  and  conditions  of  the 
license  for  compliance  with  NRC 
regulations,  requirements,  and  license 
conditions. 

Contrary  to  the  above,  as  of  the 
March  13, 1966  inspection,  the  Radiation 
Protection  Officer  failed  to  perform  any 
periodic  review  of  the  terms  and 
conditions  of  the  license  for  compliance 
with  NRC  regulations,  requirements,  and 
Ucense  conditions. 

Licensee 's  Response 

The  licensee  admits  that  the  periodic 
review  of  the  licensed  program  by  the 
Radiation  Protection  Officer  was  not 
performed.  TTie  licensee  explains  that 
the  reviews  were  waived  partially 
because  of  the  numerous  personnel 
changes  in  the  Radiation  Protection 
Officer  position  and  the  total  inactivity 
of  the  gauges  until  late  1984.  Corrective 
actions  described  by  the  licensee 
include  the  initiation  of  an  events 
calendar  which  will  help  the  Radiation 
Protection  Officer  identify  the  frequency 
for  performance  of  certain  required 
duties.  Also,  the  licensee  states  that  it 
would  be  asking  RAD  Services.  Inc.,  a 
consulting  firm,  to  assist  in  all 
departments  that  involve  the  nuclear 
gauges. 

NRC  Evaluation 

The  NRC  staff  does  not  consider 
numerous  personnel  changes  in  the 
Radiation  Protection  Officer  position 
under  any  circumstances  to  be 
justification  for  failing  to  comply  with 
NRC  requirements.  As  long  as  licensed 


material  is  possessed  by  a  licensee,  the 
NRC  staff  expects  the  licensee  to 
operate  m  accordance  with  the 
requirements  of  its  Kcense.  The  NRC 
staff  also  does  not  consider  the 
licensee's  corrective  actions  associated 
with  this  violation  to  be  particularly 
prompt.  While  the  NRC  staff  agrees  that 
the  services  of  RAD  Services,  Inc.  will 
add  another  audit  mechamism  to  assure 
the  radiation  protection  program  is 
administered  as  required,  the 
implementation  of  this  audit  mechanism 
did  not  occur  until  mid-August  1986,  four 
months  after  the  violations  were 
identified.  Although  the  licensee's 
corrective  actions  should  prevent 
recurrence  of  the  violation,  the  actions 
cannot  be  considered  prompt  in 
responding  to  NRC  identified  problems. 
The  violation  occurred  as  stated,  and 
mitigation  of  any  of  the  civil  penalty 
associated  with  Violation  C  is  not 
warranted. 

Restatement  of  Violation  D 

10  CFR  20J201{b)  requires  that  the 
licensee  make  such  surveys  as  may  be 
necessary  for  compliance  with  all 
sections  of  Part  20  and  are  reasonable 
under  the  circumstances  to  evaluate  the 
extent  of  radiation  hazards  that  may  be 
present.  As  defined  in  10  CFR  20.201  (a), 
"survey"  means  an  evaluation  of  the 
radiation  hazards  incident  to  the 
production,  use,  reletrse.  disposal,  or 
presence  of  radioactive  materials  or 
other  sources  of  radiation  under  a 
specific  set  of  conditions. 

Contrary  to  the  above,  since  August 
1985,  the  licensee  did  not  make  surveys 
or  evaluations  nor  did  the  licensee 
provide  personnel  monitoring  devices 
(film  badges)  to  determine  whether 
exposures  to  individuals  using  moisture/ 
density  gauges  would  be  within  the 
occupational  dose  limits  of  10  CFR 
20.101(a). 


Lincensee  's  Response 

The  licensee  admits  that  the  violation 
occurred,  but  explains  the  reason  that 
users  of  the  mosture/density  gauges 
were  not  provided  film  badges  is  that  it 
was  told  by  Troxler  (gauge 
manufacturer)  that  film  badges  were  not 
required.  The  licensee's  corrective 
action  is  to  obtain  film  badges  for  the 
gauges  users  and  to  assure  that  any  new 
users  of  the  gauges  receive  film  badges. 

NRC  Evaluation 

The  NRC  staff  expects  the  licensee  to 
be  familiar  with  NRC  requirements  and 
the  conditions  of  its  license.  Had  the 
licensee  been  familiar  with  the  license 
and  with  the  requirements  of  10  CFR 
20.201  (a)  and  (b).  the  licensee  would 
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have  been  aware  of  the  rquirement  for 
personnel  monitoring  devices  since  the 
license  to  possess  and  use  the  Troxler 
gauge  is  issued  by  the  NRC  and  not  the 
gauge  manufacturer.  Because  the 
licensee  admits  the  violation,  and 
because  its  corrective  actions  consist 
only  of  those  measures  required  to  bring 
itself  into  compliance  with  the 
requirements  of  the  license,  mitigation  of 
any  of  the  civil  penalty  associated  with 
Violation  D  is  not  warranted. 

Restatement  of  Violation  E 

License  Condition  No.  13  requires  that 
each  sealed  source  containing  licensed 
material,  other  than  hydrogen-3,  with  a 
half-life  greater  than  30  days,  and  in  any 
form  other  than  gas,  shall  be  tested  for 
leakage  and/or  contamination  at 
intervals  not  to  exceed  six  months. 

Contrary  to  the  above,  the  licensee 
failed  to  perform  sealed  source  leak 
tests  every  six  months  as  required  on  a 
sealed  source  containing  licensed 
material  other  than  hydrogen-3,  with  a 
half-life  greater  than  30  days  and  in  a 
form  other  than  gas.  Specifically,  the 
licensee  performed  leak  tests  only  in 
December  1978.  November  1984,  and 
April  1986  on  a  sealed  source  (Serial 
Number  NG-601)  containing  americium- 
241  and  ce8ium-137. 

Licensee's  Response 

The  licensee  admits  that  leak  tests  of 
the  americium-241  and  cesium-137 
sources  were  not  performed  every  six 
months  as  required.  The  licensee  states 
that  a  series  of  tests  was  missed  while 
the  gauges  were  in  use.  The  licensee 
also  attributes  this  violation  to  the 
improper  filing  of  leak  test  reports  in 
some  cases  and  the  fact  that  the  gauges 
were  not  used  for  several  years  during 
which  time  leak  tests  were  not 
peformed.  Corrective  action  by  the 
licensee  consisted  of  the  implementation 
of  a  proper  filing  system,  an  events 
calendar,  and  contracting  the 
consultation  services  of  RAD  Services, 
Inc. 

NRC  Evaluation 

After  careful  consideration  of  the 
licensee's  assertion  that  the  sources 
were  stored  and  thereby  not  used  during 
the  1978-1984  time  frame,  the  NRC  staff 
concludes  that  License  Condition  No. 
13.A(3)  provides  an  exemption  from  leak 
testing  when  the  sources  are  being 
stored.  Should  the  licensee  produce  the 
misfiled  leak  test  reports  for  calendar 
year  1985,  this  will  demonstrate  no 
violation  occurred  for  that  time  period. 
However,  because  the  licensee  admits 
that  one  series  of  leak  tests  was  entirely 
missed,  a  violation  of  NRC  requirements 
still  occurred. 


Regarding  the  licensee's  corrective 
action,  the  creation  of  an  events 
calendar  and  implementation  of  a 
proper  filing  system  by  the  licensee  is  no 
more  than  would  be  ncessary  to  bring 
the  licensee  into  compliance.  Further, 
the  hiring  of  a  consultant,  RAD  Services, 
Inc.,  did  not  occur  until  approximately 
four  months  after  the  violations  were 
identified  to  the  licensee  at  the  April  15, 
1986  enforcement  conference.  Therefore, 
these  corrective  actions  are  neither 
prompt  nor  extensive,  and  mitigation  of 
any  of  the  civil  penalty  amount 
associated  with  Violation  E  is  not 
warranted. 

Restatement  of  Violation  F 

10  CFR  71.5(a)  required  that  each 
licensee  who  transports  licensed 
material  outside  the  confines  of  its  plant 
or  other  place  of  use  shall  comply  with 
the  applicable  regulations  of  the 
Department  of  Transportation  in  49  CFR 
Parts  170-189. 

(1)  40  CFR  172.101(a)  references  the 
Hazardous  Materials  'Table  which 
specifies  requirements  pertaining  to  the 
packaging,  labeling,  and  transportation 
of  hazardous  materials. 

Column  5(b]  of  that  table  spiecifies 
that  radioactive  material  special  form, 
not  otherwise  specified,  shall  be 
packaged  acconling  to  49  CFR  173.415 
and  173.416.  Those  regulations  authorize 
DOT  Specification  7A  packages  for 
shipment  if  they  do  not  contain 
quantities  exceeding  Ai.  The  Aj  limit  for 
special  form  cesium-137  is  30  curies. 

Contrary  to  the  above,  from  August 
1984  until  the  date  of  the  inspection, 
radioactive  material  consisting  of 
moisture  density  gauges  containing 
ce8ium-137  not  fai  excess  of  Ai  limits 
was  transported  outside  the  confines  of 
the  licensee's  facility  without  being 
packaged  in  a  EKDT  Specification  7A 
package  as  specified  in  the  Hazardous 
Materials  Table. 

(2)  49  CFR  177.817(a)  requires  that  a 
carrier  may  not  transport  a  hazardous 
material  unless  it  is  accompanied  by  a 
shipping  paper  that  is  prepared  in 
accordance  with  49  CFR  172.201. 172.202 
and  172.203. 

Contrary  to  the  above,  from  August 
1984  until  the  date  of  the  inspection,  the 
licensee  shipped  hazardous  material 
(moisture/density  gauges  containing 
ce8ium-137  and  americium-241)  to 
various  temporary  job  sites  without 
shipping  papers  prepared  in  accordance 
with  49  CFR  172.201, 172.202  and  172.203. 

Licensee's  Response 

The  licensee  admits  the  violation.  The 
licensee  asserts  that  the  reason  for 
shipping  the  gauges  without  proper 
shipping  containers  was  due  to  an 


inadequate  number  of  approved 
shipping  containers.  The  licensee's 
corrective  action  is  to  obtain  additional 
approved  shipping  containers  so  there 
will  be  one  available  for  each  unit.  The 
licensee  states  that  shipping  papers 
were  not  provided  each  time  the  gauges 
were  shipped  because  individuals  were 
unaware  of  the  requirements  of  49  CFR 
172.201, 172.202  and  172.203,  and  a  poor 
filing  system  was  in  place.  Corrective 
action  consists  of  appointing  one 
individual  to  direct  the  nuclear  gauge 
division  of  the  company  and  the 
acquisition  of  consulting  services  from 
RAD  Services.  Inc. 

NRC  Evaluation 

The  NRC  staff  expects  the  licensee  to 
familiarize  itself  with  the  requirements 
of  the  license  upon  receipt,  and  lack  of 
awareness  of  the  requirements  is  not  an 
excuse  for  noncompliance.  Although  the 
licensee's  corrective  actions  are 
expected  to  bring  the  licensee  into 
compliance,  none  of  the  actions 
described  by  the  licensee  are  considered 
prompt  or  extensive  by  the  NRC  staff. 
The  violation  occurred  as  stated,  and 
mitigation  of  any  of  the  civil  penalty 
amount  associated  with  Violation  F  is 
not  warranted. 

Restatement  of  Violation  G 

License  Condition  No.  10  requires  that 
licensed  material  shell  be  used  only  at 
the  licensee's  facility  located  at  2920 
Fuller  Ave.,  N.E..  Grand  Rapids, 
Michigan  and  at  temporary  job  sites  of 
the  licensee  located  throughout  the  State 
of  Michigan. 

Contrary  to  the  above,  in  April  1985, 
the  licensee  moved  its  permanent 
facility,  where  it  was  authorized  to  use 
and  store  licensed  material,  from  2920 
Fuller  Ave.,  Grand  Rapids,  Michigan  to 
2942  Fuller  Avenue,  N.E.,  Grand  Rapids, 
Michigan  and  had  not  sought  an 
amendment  to  its  license  to  authorize 
this  change. 

Licensee's  Reponse 

The  licensee  admits  the  address  was 
changed  without  notifying  the  NRC  of 
the  change.  The  licensee  states  that  the 
violation  involved  a  simple  move  within 
the  same  office  complex,  and  resulted 
from  an  oversight  of  the  Radiation 
Protection  Officer.  The  licensee's 
corrective  action  consists  of  amending 
the  license  to  reflect  the  change  of 
address  and  contracting  the  services  of 
RAD  Services,  Inc.  to  aid  in  maintaining 
compliance  with  the  license 
requirements. 


NRC  Evalualioa 
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Although  the  change  of  address 
consisfted  only  of  a  move  across  the 
street,  this  would  not  negate  the 
requirement  that  the  licensee  seek  an 
amendment  to  its  license  to  authorize 
this  change.  Any  address  change,  no 
matter  what  the  circumstances,  requires 
a  license  amendment  to  reflect  the 
change.  Although  the  change  in  address 
may  not  have  been  considered 
significant  by  the  Jicensee,  the  NRC 
must  assess  the  qualifications  of 
facilities  in  order  to  determine  the 
appropriateness  of  the  facility.  The 
licensee's  failure  to  notify  the  NRC  of 
this  move  denied  the  NRC  an 
opportunity  to  review  the  new  facility's 
qualifications.  The  NRC  staff  considers 
the  licensee's  corrective  actions  the 
necessary  actions  required  to  bring  the 
licensee  into  compliance  with  this 
requirement.  Therefore,  its  actions  were 
neither  unusually  prompt  nor  extensive, 
and  mitigation  of  any  civil  penalty 
amount  associated  with  Violation  £  is 
not  warranted. 

Restatement  of  Violation  H 

10  CFR  19.11  (a)  and  (c)  require  that 
current  copies  of  Part  19,  Part  20,  the 
license,  license  conditions,  or  documents 
incorporated  into  the  license  by 
reference,  Hcense  amendments  and 
operating  procedures,  as  wefl  as  Form 
NRC-3,  "Notice  of  Employees,"  be 
posted. 

10  CFR  19.11(b)  requires  tiiat  ttie 
licensee  may  post  a  notice  describing 
the  documents  and  their  location  if 
posting  of  the  documents  is  not 
practicable. 

Contrary  to  the  above,  on  March  13, 
1966,  neither  the  documents  required  by 
10  CFR  19.11  (a)  and  (c)  nor  a  notice 
describing  the  documents  and  their 
locations  were  posted. 

Licensee  Response 

The  licensee  states  that  it  was 
unaware  of  the  requirements  of  10  CFR 
19.11  (a),  (b).  and  (c).  The  licensee's 
corrective  action  consisted  of  posting 
the  required  documents  and  notices  and 
acquiring  the  consultation  services  of 
RAD  Services,  Inc. 

NRC  Evaluation 

The  NRC  expects  the  licensee  to  be 
familiar  with  the  requirements  of  its  by- 
product material  license.  If  licensee 
management  had  become  familiar  with 
the  license  requirements,  it  would  have 
been  aware  of  the  requirements  of  10 
CFR  19.11  (a),  (b),  and  (c).  Further,  the 
consultant  did  not  conduct  its  first  site 
audit  until  the  week  of  August  10, 1966, 
actions  not  considered  prompt  by  the 


NRC  stall  Therefore,  since  the 
-licensee's  corrective  actions  were 
neither  prompt  nor  extensive  and  are 
considered  the  minimum  actions 
necessary  to  comply  with  the 
requirements  of  §  19.11  (a),  (b),  and  (c). 
mitigation  of  any  of  the  civil  penalty 
amount  associated  with  Violation  H  is 
not  warranted. 

NRC  Conclusion 

The  NRC  staff  has  concluded  that  all 
of  the  violations  did  occur  as  originally 
stated  in  the  May  30. 1986,  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties.  The  JWC  does  not  agree 
that  extenuating  circumstances  resulted 
in  violations  of  license  requirements,  but 
has  concluded  that  the  violations 
occurred  as  a  result  of  the  licensee's 
failure  to  exercise  adequate  control  and 
oversight  over  its  radiation  safety 
program  and  its  failure  to  familiarize 
itself  with  the  requirements  of  its  license 
and  NRC  regulations.  The  NRC  does  not 
consider  any  of  the  licensee's  corrective 
actions  unusually  prompt  or  extensive, 
as  these  corrective  actions  were  the 
minimum  actions  which  the  NRC  would 
expect  a  licensee  to  undertake  in  order 
to  bring  it  into  compliance.  Because  this 
is  the  licensee's  first  inspection,  there  is 
no  prior  mspection  history  or  history  of 
prior  performance,  thus  no  basis  exists 
for  reduction  of  the  base  civil  penalty 
for  prior  good  performance  in  the  area  of 
concern.  Therefore,  since  the  licensee 
has  not  provided  a  sufficient  basis  for 
mitigation  of  the  civil  penalties,  the  NRC 
staff  has  concluded  that  civil  penalties 
in  the  amount  of  $500  be  imposed. 

IFR  Doc.  8&-25494  Filed  11-10-86;  8:45  am) 
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UNITED  STATES  CLAIMS  COURT 
[CongrMsionai  Reference  No.  2-«4] 

Order  Establishing  Deadline  for  the 
HIing  of  Claims  for  Additional 
Compensation  by  Persons  Who 
Owned  Ranch  Units  in  the  Area  of  the 
Whtte  Sands  Missile  Range,  New 
Mexico 

On  November  16, 1984.  the  United 
States  Senate  referred  Senate  Bill  2761, 
together  with  Senate  Resolution  405  and 
accompanying  papers,  to  the  Chief  Judge 
of  the  United  States  Claims  Court,  under 
28  U.S.C.  1492  and  2509  (1982).  Senate 
Bill  2761  was  entitled  "A  bill  for  the 
relief  of  the  White  Sands  ranchers  of 
New  Mexico."  The  Chief  Judge  was 
directed  to  report  to  the  Senate  of  the 
United  States,  at  the  earliest  practicable 
date,  giving  such  findings  of  fact  and 
conclusions  thereon  as  shall  be 


sufficient  to  inform  the  Congress  of  the 
nature  and  character  of  the  demand  as  a 
claim,  legal  or  equitable,  against  the 
United  States  or  a  gratuity  and  the 
amount,  if  any.  legally  or  equitably  due 
from  the  United  States  to  the  claimants. 

On  November  16. 1984.  the  Clerk  of 
the  Court  issued  notices  to  the  then 
known  claimants  of  the  docketing  of  the 
Senate  documents  and  accompanying 
papers  referred  to  above.  This  procedure 
was  necessary  because  no  claimants 
were  identifieid  in  the  formal  Senate 
documents  and  papers  transmitted  to 
the  Chief  Judge.  These  notices  advised 
that  claimants  had  ninety  (90)  days,  or 
to  and  including  February  14. 1985,  to 
file  petitions  setting  forth  claims  within 
the  purview  of  Congressional  Reference 
Case  No.  2-84. 

On  February  11. 1985,  some  159 
individuals,  denominating  themselves  as 
the  "White  Sands  Ranchers  of  New 
Mexico",  and  responding  to  the  notices 
of  November  16. 1984.  filed  a  complaint 
in  this  Court  asking  the  Court  to  make 
such  findings  of  fact  and  conclusions  as 
shall  be  sufficient  to  inform  the 
Congress  of  the  nature  of  their  claims 
and  the  amount  legally  or  equitably  due 
from  the  United  States  to  the  plaintiffs. 
As  it  appears  from  the  pleadings  and 
other  representations  of  the  parties 
before  the  Court  that  there  may  be 
persons  similarly  situated  who  are  not 
numbered  among  the  claimants  so 
identified  and  who  may  not  have 
received  notice  of  the  action  of  the 
Senate,  as  reflected  in  S.  2761  and  S. 
Res.  405.  it  has  been  determined  that 
additional  notice  should  be  given,  and 
additional  time  granted,  for  the  filing  of 
petitions  in  Congressional  Reference 
Case  No.  2-84. 

The  purpose  of  the  Order  issued 
herein,  and  its  publication  in  the  Federal 
Register  this  date,  is  to  establish  a 
definitive  and  final  date  on  which 
petitions  in  Congressional  Reference 
Case  No.  2-84  will  be  received. 

Accordingly,  in  the  interest  of  fairness 
to  and  concern  for  all  claimants,  and  in 
the  interest  of  effective,  speedy  and 
efficient  administration  of  the  handling 
of  this  Congressional  Reference  case,  it 
is  hereby  ORDERED.  That  all 
individuals  (or  heirs  or  assignees  of 
individuals)  who  owned  ranching  units 
in  the  area  of  the  White  Sands  Missile 
Range.  New  Mexico,  and  whose 
ranching  units  (or  a  portion  of  whose 
ranching  units)  were  taken  for  war  and 
national  defense  purposes  after  1941 
and  are  now  part  of  that  missile  range, 
and  who  consider  themselves  not  to 
have  been  fairly  compensated  for  the 
loss  of  their  property,  are  allowed  an 
extension  of  time  to  and  including 
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January 31. 1987.  in  which  to ^leand 
have  docketed  with  the  Clerk  of  the 
United  States  Claims  Court  thi^r 
complaints  in  Congressional  Reference 
Case  No.  2-84.  No  complaint  by  any 
such  claimant  will  be  accepted  for  Rhng 
in  this  matter  subsequent  to  February 
28.  1987. 
John  P.  Wiflse. 

Hearing  Officer.  United  States  Claims  Court. 
(FR  Doc.  86-25421  Filed  ll-lO-flft  8:45  am| 
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UMTEO  STATES  INFORMATION 
AGENCY 

University  Affiliations  Program; 
Application  Notice  for  Fiacal  Year 
1987;  Correction 

AOBNCV:  United  States  Information 
Agency.  .         ;' 

ACTION:  Eligible  countries:  correction. 

summary:  In  FR  Vol.  51.  No.  206  in  the 
issue  of  Friday.  October  24, 1986, 
beginning  on  page  37814,  make  the 
following  corrections: 

On  page  37815.  under  "Eligibility",  in 
the  second  column,  on  the  twelfth  line, 
add:  "Tanzania"  to  the  No  discipline 
peiorities  paragraph;  and  on  the  thirty- 
third  line,  add:  "Panama"  to  the 
Communications:  Primary  and 
Secondary  Education:  Social  Sciences 
paragraph. 

Dated:  November  S,  1966. 
WUUam  Danl, 

Coordinator.  University  Affiliations  Program. 

United  Stales  Information  Agency. 

|FR  Doc.  86-25457  Filed  11-10-86:  8:45  ain| 

■NJJNO  CODE  nSO-Ot-M 


VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  propoeal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Redaction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report,  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue,  NW..  Washington, 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Joe  Lackey,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Offi(»r  within  60  days  of  this 
notice. 

Dated:  November  5. 1986.    /      '      ' 


By  direction  of  the  Administrator. 
Robert  W.  Schullz. 

Director,  Office  of  Infatmation  Management 
and  Statistics. 

Extension  I 

1.  Department  of  Veterans  Benefits. 

2.  Verification  of  pursuit  of  course 
leading  to  standard  college  degree. 

3.  VA  form  22-6553. 

4.  On  occasion. 

5.  State  or  local  governments;  non- 
profit institutions;  and  small  businesses 
or  organizations. 

6.  325,680  responses. 

7.  54,280  hours. 

8.  Not  applicable. 

Extension  |. 

1.  Department  of  Veterans  Benefits. 

2.  Request  for  organizational  data 
from  builder. 

3.  VA  form  letter  26-312. 

4.  On  occasion. 

5.  Businesses  or  other  for-profit. 
6. 10,000  responses. 

7.  5,000  hours. 

8.  Not  applicable. , 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  dependency  and 
indemnity  compensation  by  parent(s). 

3.  VA  form  21-535l 

4.  On  occasion. 

5.  Individuals  or  households. 

6.  20.880  responses. 

7.  25,056  hours.      | 

8.  Not  applicable. 

(FR  Doc.  86-25469  Filed  11-10-86:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubKshed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552t)(eM3). 


FARM  CRBXT  AOMMMSTfUTION 
SUMMAllv:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  {5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Boai^  (Board). 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  November  10, 1966,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 
FO«  FimTNCR  MFQMIATION  CONTACT 
Kenneth  J.  Aoberger.  Secretary  to  tfie 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive.  McLean,  Virginia 
22102-5090(703-683-4010). 
AOORESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLCMCNTAflV  mFOIIMATK)N:  Parts  of 
this  special  meeting  of  the  Board  will  be 
open  to  the  public  (limited  space 
available),  and  parts  of  the  meeting  will 
be  closed  to  the  public.  The  matters  to 
be  considered  at  the  meeting  are: 

1.  Regulations: 

Consideration  of  Amendments  to  Part  620: 
Disclosure  to  Stockholders 

Consideration  of  Amemdments  to  Part  621: 
Accounting  and  Reporting  Requirements 
*2.  Examination  and  Enforcement  Matters 

'Closed  Session — exempt  pursuant  to  5 
U.S.C  552b(c)  (4).  (8)  and  (9).  I 

Dated:  November  5. 1966. 
Marvin  Duncan, 

Acting  Chairman,  Form  Credit 

Administration. 

(FR  Doc  86-25590  Filed  11-7-66;  1:57  pmj 

MUMO  COK  S7BS-01-M 

FEOCflAL  MEMMIT  MSURANCC 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act,"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:40  p.m.  on  Wednesday,  November  5, 
1986,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  adopt  a 
resolution:  (1)  Making  funds  available 
for  the  payment  of  insured  deposits 
made  in  Sedgwick  County  Bank, 
Julesburg,  Colorado,  which  had  been 
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closed  by  the  State  Bank  Commissioner 
for  the  State  of  Colorado  on 
Wednesday,  November  5. 1986,  (2) 
accepting  the  bid  of  The  First  National 
Bank  of  Julesburg.  Julesburg,  Colorado, 
for  the  transfer  of  the  insured  and  fully 
secured  or  preferred  deposits  of  the 
closed  bank,  and  (3)  designating  The 
First  National  Bank  of  Julesburg  as  the 
agent  for  the  Corporation  for  the 
payment  of  insured  and  fully  secured  or 
preferred  deposits  of  the  closed  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Director 
C.C.  Hope,  Jr.  (Appointive),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U,S.C.  552b(c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  Room  6020  of 
the  FDIC  Building  located  at  550— 17th 
Street,  NW.,  Washington,  DC 

Dated:  November  6. 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinsoo, 
Executive  Secretary. 
(FR  Doc.  86-25573  Filed  n-7-«6;  12:21  pmJ 

■ILUNO  COOC  •714-01-« 


reOERAL  ENERQV  REGULATORY 
COMMISSION 

Novemlwr  5, 1986. 

TIME  AND  date:  9:00  a.m.,  November  12, 

1986. 

PLACE:  825  North  Capitol  Street,  NE., 

Room  9306,  Washin^on,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO: 

1.  (A)  Docket  No8.  RP86-45-002  through  014. 

El  Paso  Natural  Gas  Co. 
(B)  Docket  No.  CP86-649-000.  El  Paso 
Natural  Gas  Co. 

2.  (A)  Docket  No.  RP85-206-000.  Northern 

Natural  Gas  Co..  Division  of  Enron  Corp. 
(B)  Docket  No.  CP86-435-0a0.  Northern 
Natural  Gas  Co..  Division  of  Enron  Corp. 


CONTACT  PERSON  FOR  MORE 
iwrORMATlON.  Lois  D.  CaaheU.  Acting 
Secretary,  Telephone  (202)  357-8400. 
Lois  D.  Cashell. 

Acting  Secretary. 

|FR  Doc.  86-25524  Filed  11-7-86: 10:27  am) 

muuma  oooc  nt7-»nt 


FEDERAL  RESERVE  SYSTEM,  BOARD  OP 


)  DATE:  lltt)  a jn..  Monday, 
November  17. 1986. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  I 


1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previoiwly  announced  meeting. 


CONTACT  I 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  7. 1966. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc  8fr-25621  Filed  ll-7-«6:  3:54  pm) 

MLLMQ  oooc  S3MMIt-«l 


INTERNATIONAL  TRADE  COMMISSION 
[USITC  SE-S6-401 

TIME  AND  DATE:  Tuesday.  November  18, 
1986  at  2K)0  p.m. 

place:  Room  117.  701  E  Street,  NW.. 
Washington.  DC  20436. 


STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:. 

1.  Agenda 

2.  Minutes 

3.  Ratirications 

4.  Petitions  and  Complaints 

5.  Inv.  No.  701-TA-2a2  (P)  and  731-TA-350/ 

353  (P)  (Steel  forged  crankshafts  from 
Brazil,  the  Federal  Republic  of  Germany. 
Japan,  and  the  United  Kingdom)— 
briermg  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 


1   2 


19  86 


I 
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CONTACT  MEMSON  KM  MOm 
mroRMATlON:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

Kvnneth  R.  Mason. 

Secretory. 
November  6, 1988. 

(FR  Doc  86-25592  Filed  11-7-86;  1:45  pmj 


POSTAL  SERVICE  (BOARD  OF  GOVERNORS) 

Notics  of  Vote  To  Clom  Meeting 

At  its  meeting  on  November  4. 1986, 
ttie  Board  of  Governors  of  the  United 
States  Postel  Service  Hnanimousiy  voted 
to  close  to  public  observation  its 
meeting  scheduled  for  December  1. 1986, 
in  Washington,  DC.  The  meethig  will 
concern  consideration  of  the  Postal  Rate 
Commission's  ReconuBeoded  Decision 
on  Destination-BMC  Parcel  Post. 

(Docket  No.  MC86-1) 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Camp,  Griesemer, 
McConnell,  McKean.  Nevin.  Peters. 
Ryan  and  Setrakian:  Postmaster  General 
Tisch;  Deputy  Postmaster  General 
Strange:  Secretary  to  the  Board  Harris; 
General  Counsel  Cox;  and  Counsel  to 
the  Governors  Califano. 

The  Board  determined  that  pursuant 
to  section  552b(cKlO)  of  Title  5.  United 
States  Code,  and  §  73[))  of  Title  39. 


Code  of  Federal  Regulations,  discussion 
of  the  matter  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  Act,  [5  U.S.C.  552b{b)J, 
because  it  is  likely  to  specifically 
concern  the  participation  of  the  Postal 
Service  in  a  civil  action  or  proceeding  or 
the  litigation  of  a  particular  case 
involving  a  detennination  on  the  record 
after  opportunity  for  a  hearing. 

In  accordance  with  section  552b{f)(l) 
of  Title  5,  United  States  Code,  and 
§  7.Q(k]  of  Title  3»,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(10)  of  Title  5,  United  States 
Code,  and  §  7.3(j)  of  Title  39,  Code  of 
Federal  Regnlations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4600. 
David  H.  Harris, 
Secretary. 

[FR  Doc.  86-25544  Piled  11-7-86;  10:40  am| 
BtUiNO  CODE  771»-1MI 

SECURITIES  AND  IXCHANGE  COMMISSION 
"FEDERAL  REQISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (51  FR  37819 
October  24, 1986). 
STATUS:  Closed  meetings. 


PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday. 
October  21, 1986. 

CHANGE  IN  THE  MEETING:  Additional 
items. 

The  following  item  wa»  considered  at  a 
closed  meeting  held  on  Tuesday.  Octot>er  28. 
1986,  at  2:30  p.m. 

Consideration  of  am  teas  participation. 

The  following  items  Mere  considered  at  a 
closed  meeting  held  on  Thursday,  October  30, 
1986.  following  the  10^X1  a.m.  open  meeting: 

Settlement  of  injunctire  action. 

Formal  order  of  investigation. 

Consideration  o!  amicus  participation. 

Commissioner  Peters,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earfier  notice  thereof  wis  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David  H. 
Potel  at  (202)  272-2014. 
Shiriey  E.  HolMs, 
Assistant  Secretary. 
November  5, 1986. 

I 

|FR  Doc.  86-25588  Filed  11-7-86;  11:21  am] 
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Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Part  15 

Requirements  for  Approval  of  Explosives 
and  Sheathed  Explosive  Units;  Proposed 
Rule 
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DEPAmHENT  OF  LABOR 

Mfw  Sataty  and  HMlth  Administration 

aOCFRPartIS 

RaquiranMnta  for  Approval  of 
Exploolvoa  and  ShaattMd  Explosive 
IMIa 


;  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rule. 


in  This  proposed  rule  would 
revise  the  Mine  Safety  and  Health 
Administration's  (MSHA)  existing 
regulations  for  approval  of  explosives 
and  would  add  new  requirements  for 
approval  of  sheathed  explosive  units, 
llie  proposed  revisions  would  upgrade 
existing  provisions  consistent  with 
current  technology,  eliminate 
duplicative  and  unnecessary  provisions, 
reorganize  the  existing  requirements, 
and  provide  alternative  methods  of 
compliance  where  possible. 
DATE  Written  comments  must  be 
submitted  on  or  before  January  12, 1987. 
AOORESS:  Send  written  comments  to  the 
Mine  Safety  and  Health  Administration. 
Office  of  Standards,  Regulations,  and 
Variances,  Room  631,  Ballston  Tower 
No.  3.  4015  Wilson  Boulevard.  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Associate  Assistant 
Secretary  for  Mine  Safety  and  Health. 
MSHA.  Phone  (703)  235-1910. 

SUPFLEMENTARV  information: 

I.  Background 

MSI^iA  is  proposing  to  revise  the 
existing  requirements  for  approval  of 
explosives  and  add  new  requirements 
for  approval  of  sheathed  explosive  units. 
These  revisions  are  proposed  pursuant 
to  section  506  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

On  July  9. 1982,  MSHA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  (47  FR  30025)  which  announced 
a  comprehensive  review  of  the 
underground  coal  mining  standards  in  30 
CFR  Part  75  and  solicited  public 
comments.  As  part  of  the  review.  MSHA 
specifically  sought  comment  on  blasting 
and  explosives  standards  and  related 
approval  regulations. 

On  June  5, 1984,  MSHA  published  a 
notice  in  the  Fefleral  Register  (49  FR 
23261)  which  announced  the  availability 
of  its  preproposal  draft  of  revisions  to 
the  approval  requirements  for 
explosives,  sheathed  explosive  units, 
and  related  blasting  equipment,  and 
scheduled  a  public  conference.  The 
public  conference  was  held  July  11, 1964, 


in  Pittsburgh,  Pennsylvania,  and  was 
well  attended  by  representatives  of  the 
mining  communi^.  MSHA  has  received 
written  comments  regarding  its 
preproposal  draft  from  affected 
manufacturers  and  other  segments  of  the 
mining  community. 

The  Agency's  proposed  rule  addresses 
the  comments  received  and  is  consistent 
with  Executive  Order  12291,  the 
Regulatory  Flexibihty  Act,  and  the 
Paperwork  Reduction  Act. 

H.  Discussion  of  Ihe  Proposed  Ruls 

A.  General  Discussion 

MSHA's  existing  regulations 
governing  the  approval  of  explosives 
have  not  been  revised  since  1961.  Since 
that  time,  technological  advances  have 
led  to  the  development  of  new  types  of 
explosives  suitable  for  use  in 
underground  mines.  Analytical 
techniques  used  by  MSHA  and  the 
Bureau  of  Mines  in  testing  and 
evaluating  explosives  have  advanced 
comparably.  MSHA  is  proposing  to 
update  the  existing  regulations  to  reflect 
this  state-of-the-£irt  technology  and  to 
delete  obsolete  provisions. 

A  new  section  of  the  proposed  rule 
would  establish  requirements  for  the 
approval  of  sheathed  explosive  units. 
The  sheathed  unii,  intended  for  use 
without  being  conflned  in  a  borehole,  is 
designed  so  that  it  will  not  ignite  a 
flammable  mixture  of  methane  and/or 
coal  dust  when  fired.  It  has  been 
developed  for  use  in  dislodging  loose 
roof  slabs  and  overhangs,  rock-fall 
leveling,  slab  or  boulder  breaking  and 
other  situations  where  the  unconfined 
application  of  explosives  would  be 
appropriate  to  improve  mine  conditions. 
The  proposal  contains  a  new  gallery 
test,  applicable  to  explosives,  which 
would  provide  for  evaluation  of 
explosives  under  conditions  that  are 
more  representative  of  actual  conditions 
in  underground  mines. 

The  proposed  rule  also  would  delete 
the  existing  provisions  in  Part  15  which 
describe  the  blasting  practices  that  must 
be  followed  in  underground  coal  mines. 
These  provisions  would  be  addressed  in 
revisions  being  proposed  to  the  safety 
standards  in  30  CFR  Part  75.  (51  FR 
17284,  May  9, 1986). 

In  a  separate  rulemaking,  30  CFR  Part 
7  (51  FR  4686,  February  6, 1986)  MSHA 
is  proposing  that  the  applicant  or  a  third 
party  conduct  the  required  testing 
according  to  test  procedures  set  forth  by 
the  Agency  for  specific  products  and 
require  certification  of  test  results  by  the 
applicant.  MSHA  specifically  solicits 
comments  as  to  whether  the  Agency 
should  continue  testing  for  approval  of 
explosives  or  if  the  testing  proposed 


undw  Part  15  might  more  appropriately 
be  included  as  a  subpart  under  Part  7. 
The  Agency  is  especially  interested  in 
information  concerning  the  industry's 
capability  with  regard  to  facilities  for 
conducting  the  required  tests  for 
approval  of  explosives. 

In  its  proposed  rule  on  Part  7,  the 
Agency  included  provisions  addressing 
"post-approval  product  audits"  and 
"revocation"  (of  approvals).  Members  of 
the  affected  mining  community  have 
made  several  constructive  suggestions 
during  the  Part  7  public  hearings  which 
were  conducted  on  Jidy  24  and  29, 1986, 
(51  FR  23559),  and  related  comment 
periods  which  closed  on  August  12, 1986. 
In  refining  the  pertinent  provisions  for 
Part  15,  the  information  obtained  by 
MSHA  during  these  fflrlier  proceedings 
has  been  recognized  as  an  important 
source  for  structuringthe  Agency's 
position  in  this  proposed  rule.  While  the 
specific  provisions  proposed  in  this 
rulemaking  represent  a  modification  of 
those  originally  proposed  in  Part  7,  the 
Agency's  posture  on  these  issues  with 
respect  to  Part  7  will  be  reflected  when 
Part  7  is  published  as  a  Hnal  rule.  As  the 
rulemaking  process  evolves,  it  is 
MSHA's  intention  to  maintain 
consistency  regarding  this  aspect  of 
regulatory  policy. 

The  term  "permissible"  that  is  used  in 
the  existing  standards  has  been 
replaced  with  the  term  "approved"  in 
the  proposal.  MSHA  believes  that  the 
terminology  used  to  identify  products 
which  have  been  approved  by  the 
Agency  should  be  standardized.  At  the 
present  time,  terms  such  as 
"permissible",  "accepted",  and 
"certified"  are  used  in  30  CFR  Parts  11 
through  36  to  identify  products  which 
have  been  approved  by  MSHA.  The 
necessary  changes  would  be  made  in 
the  appropriate  parts  as  they  are  revised 
during  the  Agency's  Regulatory  Review 
Program. 

Tests  and  evaluations  made  under 
this  part  will  be  performed  for  MSHA  by 
the  U.S.  Department  of  the  Interior, 
Bureau  of  Mines  (Bureau).  The  Bureau 
testing  facility  is  located  near 
Pittsburgh,  Pennsylvania. 

B.  Section-by-Section  Discussion 

Section  15.1     Purpose  and  effective 
dates. 

This  provision  is  derived  from  existing 
S  15.1  and  would  revise  and  simplify  the 
statement  of  purpose  and  more 
accurately  reflect  the  scope  of  the 
pn^osal.  It  would  apply  to  underground 
coal  mlnas  and  certain  underground 
metal  and  nonmetalgnssy  mines. 
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Several  coimnenten  taised  the  iraoe 
of  bow  the  new  rules,  if  adopted,  would 
affect  the  af^roval  status  of  explosives 
that  are  currently  approved.  At  this 
stage  in  the  rulemaking  process,  MSHA 
believes  that  the  new  approval 
requirements  should  apply  only  to 
explosives  that  are  submitted  for 
approval  after  the  effective  date  ot  the 
rule.  In  order  to  allow  for  a  period  of 
transition  to  the  new  requirements,  the 
Agency  has  proposed  a  delay  of  one 
year  after  publication  of  the  final  rule 
for  the  explosives  approval 
requirements  in  Subpart  B.  Another 
approach  the  Agency  is  considering  is  to 
have  Subpart  B  become  effective  30 
days  after  the  effective  date  of  the  final 
rule,  and  let  existing  Part  IS  remain  in 
effect  for  a  period  of  one  year.  With  this 
approach  the  applicant  could  elect 
either  to  submit  an  approval  application 
under  the  existing  or  the  new 
requirements.  Under  the  proposal. 
Subpart  A,  containing  general 
provisions,  and  Subpart  C  setting  forth 
approval  requirements  for  sheathed 
explosive  units,  would  be  effective  30 
days  after  pubhcation  of  the  final  rule  so 
that  sheathed  explosive  units  could  be 
made  available  for  use  in  undergroand 
mines  as  soon  as  possible.  All 
applications  for  approval  or  extensions 
of  approval  for  explosives  submitted 
after  one  year  would  be  subject  to  the 
new  requirements.  Explosives 
previously  approved  for  which  no 
changes  are  sought  would  not  be 
affected  by  this  rule. 

MSHA  solicits  comment  on  this  issue, 
particularly  on  the  potential  benefits 
that  may  be  obtained  by  retaining  the 
existing  requirements  for  the  one  year 
phase-in  period. 

Section  15.2    Definitions. 

The  proposed  definitions  are  intended 
to  make  the  proposal  clear  and  more 
readily  wideirstandable. 

Applicant  This  term  which  is  derived 
fitMB  the  existing  standards,  identifies 
the  party  seeking  approval  di  an 
explosive  or  sheathed  explosive  miit 
under  this  part 

Approval  lliis  term  would  replace  the 
existing  phrase  "certificate  of  approval" 
used  to  describe  a  docmient  ismwd  by 
MSHA  w^uch  states  that  an  explosive  or 
sheathed  exirfosive  onit  meets  the 
requirements  of  this  part  and  which 
authorizes  the  use  of  an  approval 
maiking  identifying  die  explo^ve  or 
sheathed  exfdosive  unit  as  appitayed. 

Explosive.  This  definition  womd 
revise  the  existing  definition  to  more 
clearly  indicate  the  type  of  products  for 
which  this  part  is  inteiMled.  The  existing 
definition  referring  to  "blasting  devices 
as  defined  in  Part  17  of  this  subchapter". 


has  not  been  indoded  m  the  proposal 
since  these  devices  are  no  ki^er 
manufactured  or  used  in  under^ground 
mines. 

Extension  of  Approval.  This  phrase 
which  is  new,  is  used  to  identi^  a 
written  document  issued  by  MSHA  that 
indicates  that  a  change  to  a  previously 
approved  explosive  or  sheathed 
explosive  unit  has  been  tested  and/or 
examined  and  meets  the  requirements  of 
this  part.  It  is  based  on  existing 
terminology  that  is  used  when  changes 
are  made  on  products  approved  in 
accordance  with  30  CFR  Parts  18 
through  36. 

Post-approval  product  audit.  This 
term  is  new  and  is  used  to  describe 
MSHA's  examination  or  testing  of 
approved  explosives  or  sheathed 
explosive  units  to  determine  whether 
the  products  have  been  manufactured  as 
approved. 

Sheath.  This  term,  which  is  new,  is 
used  to  describe  that  portion  of  a 
sheathed  explosive  unit  which  will  be 
diqwrsed  to  form  a  flame  inhibiting 
cloud  up<Hi  firing  of  the  expk>Bives 
contained  in  tiie  riieathed  unit. 

Sheathed  explosive  unit  A  phrase 
used  to  describe  an  exj^sive  device 
that  can  be  fired  without  beii^  confined 
in  a  borehole,  ft  is  designed  so  that  it 
will  not  ignite  a  flamnaMe  mixture  of 
methane  or  ooal  dost  when  fired. 

Test  deUmator.  The  new  definition  for 
a  test  detonator  identifies  the  types  of 
detonators  Ihat  will  be  wed  to  test 
explosives  submitted  for  ai^iroval  aider 
this  part  This  wo«ld  re^ace  the  existing 
definition  wiiich  specifies  ttiat  test 
detonators  contain  a  base  charge  of  0.25 
±0.02  gram  of  pentaerytf uitol 
tetranitrate  (PETN).  These  detonators 
are  no  longer  being  manufactured  for 
commocial  use. 

The  defmittons  in  the  existing  ' 
standards  for  "liasic  specifications", 
"poisonous  gases",  "myedients". 
"Bureau",  "NffiSA".  and  "MSHA"  are 
not  included  ia  the  proposal  because 
they  are  commonly  known  thnni^rout 
the  mining  community.  The  definition  in 
the  preproposal  draft  for  "manufacturing 
site  survey"  is  also  deleted  because  this 
term  is  not  included  in  the  proposal. 

Section  15,3    Observers  at  tests  and 
evaluations. 

The  proposal  is  derived  fivm  existing 
S  15.9  and  would  clarify  the  provisions 
regarding  observers  and  participants  at 
tests  and  evaluations  conducted  under 
this  pert.  The  pnqmsal  is  intended  to 
protect  proprietary  information  whitA 
could  be  available  to  observers  at  tests 
and  evaluations. 

The  proposal  provides  that  only 
MSHA  and  Bureau  of  Mines  personnel. 


representatives  of  the  applicant,  and 
such  other  persons  agreed  upon  by 
MSHA  and  the  applicant  would  be 
permitted  to  be  present  during  the  tests 
and  evaluations  conducted  under  this 
part.  In  response  to  comments,  this 
provision  has  been  changed  from  the 
preproposal  draft  requirement  which 
referred  to  "government  personnel." 
This  change  clarifies  MSHA's  intention 
that  only  necessary  persons  be  present 
when  the  tests  and  evaluations  are 
conducted.  This  would  minimize  the 
possibility  of  any  inadvertent  release  of 
proprietary  information. 

A  provision  that  addressed 
consultation  between  a  prospective 
applicant  and  personnel  at  MSHA's 
Approval  and  Certification  Center, 
which  appeared  in  this  section  of  the 
preproposal  draft  has  been  deleted  in 
the  proposal.  MSHA  will  continue  to 
provide  appropriate  consultation 
services,  but  the  Agency  does  not 
believe  that  this  is  a  matter  which  needs 
to  be  addressed  by  regulation. 

Section  15.4     Application  procedures 
and  requirements. 

This  proposal,  which  is  derived  fi-om 
existing  SS  15.3  and  15.15,  addresses 
procedures  and  requirements  for 
requesting  approval  of  an  explosive  or 
sheathed  explosive  unit.  Provisions  in 
the  preproposal  draft  which  specified 
tnat  applications  be  in  English  and 
requiring  the  apphcant  to  assign  an 
application  number  have  been  deleted. 
Consistent  witn  current  practices, 
applications  received  that  are  in  a 
language  other  than  English,  or  which 
are  otherwise  not  readily 
understandable,  will  be  returned  to  the 
applicant  for  clarification.  The 
assignment  of  an  application  number  is 
an  internal  administrative  matter  which 
need  not  be  addressed  in  the  rule. 

The  proposed  rule  would  omit 
provisions  concerning  the  fees  to  be 
charged  for  approval  of  explosives  and 
sheathed  explosive  units.  In  a  separate 
rulemaking,  MSHA  is  proposing  a  new 
Part  5,  Fees  for  Testing,  Evaluatioo,  and 
Approval  of  Mining  Products  (51  FR 
12966,  April  16. 1986).  That  proposal 
would  update  the  existing  system  for 
charging  fees  and  set  forth  the  basis  on 
which  MSHA  would  compute  fiees  for  all 
approval-related  services  for  which  the 
Agency  incurs  a  cost  including 
application  processing,  testing,  and  the 
issuance  of  approvals  and  extertstons  of 
approval.  It  would  provide  that  MSHA 
publish  a  notice  in  the  Federri  Register 
announcing  Hie  availability  of  the 
current  fee  schedule  by  January  of  each 
year. 
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The  proposal  would  organize  the 
application  procedures  into  the  three 
kinds  of  approval  actions  an  applicant 
may  request  under  Part  15:  (1)  Original 
approval,  (2)  subsequent  approval  of  a 
similar  product,  and  (3)  extension  of 
approval. 

In  requesting  an  original  approval,  i.e., 
the  first  time  an  applicant  seeks 
approval  for  an  explosive  or  sheathed 
explosive  unit,  MSHA  would  require  the 
submission  of  information  necessary  to 
evaluate  all  facets  of  the  explosive  or 
sheathed  explosive  unit  as  diey  relate  to 
the  approval  requirements.  If,  after 
receipt  of  an  original  approval,  the 
applicant  requests  subsequent  approval 
of  a  similar  product  or  an  extension  of 
approval  for  the  original  product,  the 
applicant  would  not  be  required  to 
submit  documentation  duplicative  of 
previously  submitted  information.  Only 
information  relative  to  changes  in  the 
previously  approved  product  would  be 
required  avoiding  imnecessary 
paperwork. 

The  proposal  would  retain  the  existing 
requirement  that  MSHA  approve 
changes  in  the  speciHcations  of  a 
previously  approved  explosive  or 
sheathed  explosive  unit.  This  would 
avoid  changes  being  made  that  could 
affect  the  safe  performance  of  the 
explosives. 

The  proposal  would  revise  the 
existing  requirement  concerning 
assignment  of  different  brand  or  trade 
names  for  approved  explosives  when  a 
change  involves  the  chemical 
composition  of  the  explosives.  Under  the 
proposal,  MSHA  may  require  a  new  or 
changed  explosive  or  sheathed 
explosive  unit  to  be  distinguishable  from 
those  associated  with  the  former 
composition.  This  change  recognizes 
that  methods,  other  than  different  brand 
or  trade  names,  could  be  used  to 
identify  products  which  perform 
differently.  The  existing  provision 
specifies  that,  when  a  change  in 
composition  is  approved,  the  former 
composition  shall  not  be  used  again 
unless  reapproved  by  MSHA.  The 
Agency  does  not  believe  that  reapproval 
of  an  explosive  or  sheathed  explosive 
unit,  which  otherwise  performs  safely,  is 
necessary  merely  because  of  a  name 
change. 

The  existing  requirement  that  the 
strength  of  the  explosive  be  determined 
by  the  ballistic  mortar  test  has  been 
deleted  in  the  proposal.  MSHA  has 
determined  that  it  is  not  essential  to 
know  the  strength  of  the  explosive  to 
determine  whether  the  explosive  will 
perform  safely.  In  addition,  of  the 
numerous  field  samples  of  approved 
explosives  that  have  been  tested  over 
the  last  ten  years,  all  were  found  to  be 


in  compliance  with  the  strength 
requirements.  This  was  true  even  when 
the  field  samples  were  not  in 
compliance  with  other  speciHcations  of 
the  approval. 

Section  15.5    Test  samples.' 

This  proposal  would  revise  and 
update  the  provisions  of  existing  SS  15.5 
and  15.6  concerning  the  shipment, 
quantity,  and  quality  of  explosives  and 
sheathed  explosive  units  to  be 
submitted  for  testing.  The  proposal 
would  retain,  with  clarifying  changes, 
provisions  from  the  existing  regulations 
that  prohibit  skipment  of  samples  until 
notification  from  MSHA;  require  storage 
of  samples  in  a  magazine  for  at  least  30 
days  prior  to  testing;  and  establish  when 
test  samples  would  not  be  tested 
because  of  their  chemical  composition 
or  condition. 

The  existing  requirement  that  100 
pounds  of  1  Vi  Inch  diameter  by  8-inch 
length  cartridges  of  explosives  be 
submitted  for  testing  has  been  changed 
to  150  pounds.  This  increased  quantity 
of  explosives  would  be  necessary  in 
order  to  conduct  the  additional  new 
minimum  firing  temperature  tests  that 
are  included  in  the  proposal.  In  response 
to  several  comments,  the  requirement    • 
that  applicants  submit  explosive 
cartridges  in  8-inch  lengths  is  not 
included  in  the  proposal.  This  would 
provide  applicants  the  flexibility  to 
submit  samples  that  are  representative 
of  the  cartridge  lengths  that  will  be 
manufactured. 

One  commenter  suggested  that 
explosive  cartridges  with  aluminum 
clips  be  permitted.  Tliis  commentei* 
stated  that  the  hazard  of  incendivity 
associated  with  aluminum  clips  is  not 
sufficient  to  warrant  their  exclusion.  It  is 
generally  recognized  by  the  mining 
community,  however,  that  aluminum  can 
present  an  incendivity  hazard, 
particularly  when  contacting  rusty 
metal,  and  should  not  be  used  in  areas 
where  there  is  a  possibility  of  igniting 
methane  or  coal  dust.  At  this  stage  of 
the  rulemaking  process,  the  Agency  does 
not  believe  that  explosive  cartridges 
with  aluminum  clips  should  be 
permitted.  Additional  comments  are 
solicited  on  this  issue. 

Several  commenters  addressed  the 
use  of  perchlorate  in  approved 
explosives,  one  suggesting  that  it  be 
prohibited.  Another  commenter 
recommended  that  quantities  of 
perchlorate  greater  than  specified  in  the 
preproposal  draft  be  permitted  if  no 
adverse  reaction  is  observed  in  the 
drop-weight  impact  test.  Perchlorate  is 
used  to  improve  the  low  temperature 
performance  of  approved  explosives. 
Research  conducted  by  the  Bureau  of 


Mines  reveals  that  the  use  of 
perchlorate  in  apptoved  explosives  does 
not  result  in  instability  of  the  explosive 
when  the  amount  of  perchlorate  does 
not  exceed  the  limitations  specified  in 
the  proposal.  The  proposal  provides  that 
explosives  that  have  no  aluminum 
content  and  are  composed  of  more  than 
5  percent  water  would  be  permitted  to 
contain  up  to  5  percent  perchlorate. 
MSHA  recognizes  that  diese  specific 
requirements  may,  in  certain  instances, 
be  limiting  and  specifically  requests 
information  and  data  on  this  issue. 
A  commenter  suggested  that  the 
preproposal  draft  Requirement  for 
explosives  to  be  stored  in  a  magazine 
for  30  days  before  testing  be  revised  to 
require  that  the  explosives  be  at  least  30 
days  old,  based  on  the  manufacturer's 
code  date.  The  proposed  storage 
provision  is  intended  to  expose  the 
explosives  to  conditions  that  would  be 
similar  to  those  expected  in  the  mining 
environment  before  they  are  tested. 
Explosives  that  are  a  certain  age  which 
have  been  kept  in  t  controlled 
environment  may  not  fully  accomplish 
this  purpose. 

Section  15.6    Issuance  of  approval. 

This  proposal  is  derived  from  existing 
5 15.13  and  specifies  the  actions  that 
would  be  taken  by  MSHA  after  tests 
and  evaluations  halve  been  completed 
on  explosives  and  eheathed  explosive 
units.  MSHA  would  issue  an  approval  to 
the  applicant  and  assign  an  approval 
number  or  notify  the  applicant  that 
approval  is  denied.  An  applicant  would 
not  be  allowed  to  represent  the 
explosives  or  sheathed  explosive  units 
as  approved  until  MSHA  has  issued  the 
approval. 

Several  conmienters  suggested  that 
the  proposal  requine  MSHA  to  complete 
all  approval  actions  within  90  days.  At 
this  point,  the  Agency  does  not  believe 
that  it  should  establish  a  time  limit  for 
the  testing  and  evaluation  of  explosives 
due  to  the  complexity  and  variables 
involved  in  the  approval  process. 
Concerning  the  tinung  of  the  approval 
process,  MSHA  is  eware  that  excessive 
delay  could  have  an  adverse  affect  on 
the  quality  and  integrity  of  the  product 
being  tested.  Streamlining  internal 
approval  procedures  is  an  MSHA 
priority.  The  Agency  solicits  information 
and  experience  encountered  by 
manufacturers  on  the  fypes  of  problems 
that  have  contributed  to  delays  in  the 
present  approval  process. 

Section  15.7    QuaKfy  assurance. 

This  proposal  is  derived  from  existing 
§  15.14,  except  paragraph  (b)  which  is 
new.  and  would  require  that  the 
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approval-bolder  implenient  certain  bwic 
quality  control  measares  for  approved 
explosives  and  sheathed  explosive 
units.  The  MSHA  approval  label  is 
relied  upon  in  the  mining  conunooity  as 
an  indicatioa  that  the  product  is  safe  for 
use  in  mines.  Under  the  proposal  the 
approval-holder  would  be  reqndr^  to 
manufacture  the  product  in  accordance 
with  the  specifications  of  the  approval 
and  report  to  MSHA  any  knowledge  of 
products  distributed  that  do  not  comply 
with  the  approvaL 

As  part  of  the  approval  application, 
the  preproposal  draft  would  have 
requn«d  applicants  to  submit  detailed 
quality  control  plans  for  acceptance  by 
MSHA.  It  ako  would  have  requited  that 
quaKty  control  inspectioo  and  testing 
instructions  be  submitted  for  MSHA 
acceptance.  MSHA  would  have 
reviewed  and  accepted  the  plan  and  the 
instructions  prior  to  their 
implementation.  Any  changes  to  them 
would  also  have  been  subject  to  MSHA 
acceptance.  Many  commenters  objected 
to  these  draft  provisions,  stating  that 
their  quality  control  plans  contain 
proprietary  information,  that  such  a 
requirement  would  be  unnecessarily 
burdensome,  and  that  submitting 
changes  in  the  plans  for  MSHA 
acceptance  would  delay  implementir^ 
needed  changes. 

MSHA  continues  to  believe  that  there 
is  a  need  for  quality  control  in  the 
production  of  approved  products.  For 
this  reason,  the  proposal  retains  the 
basic  requirement  that  approved 
products  be  manufactured  in  accordance 
with  the  approval.  The  design  and 
implementation  of  die  quality  assurance 
program  to  accomplish  this,  however, 
would  be  the  mannfecturer's 
responsibihty  and  not  be  subject  to 
review  or  acceptance  by  MSHA. 

Whae  MSHA  believes  that  adherence 
to  the  proposed  reqwirenents  for  qnalHy 
assurance  would  provide  sobstantiai 
protection  against  the  (fistribution  of 
defective  ptodocts,  MSiA  recognises 
that  this  coaid  occur.  The  proposal 
therefore,  would  require  tke  approval- 
holder  to  report  to  the  Agency  any 
knowledge  of  explosives  or  sbeethed 
explosive  ontts  that  have  been 
distributed  which  do  not  sfieet  Ika 
approval  requirements  or  specifications. 
This  knowledge  could  come  from  the 
results  of  internal  audits,  reports  from 
users,  or  other  sources.  Upon  receiving 
such  a  report.  MSHA  would  work  with 
the  anxvval-halder  to  in^denent 
approfuiate  correctrre  action. 

The  prepropont)  draft  proritiled  tfiat 
MSHA  anU  cosduct  manufacturiag  she 
surveys  before  and  after  issuance  of  an 
approval  to  determine  whether  or  not 
the  applicant  was  complymg  with  the 


accepted  quality  control  program.  Some 
commenters  obfected  to  this  draft 
provision  stating  that  such  sorveys  were 
uaaecessvy  and  that  the  practices  in  an 
appiicanfs  manufacturing  Cadlities  are 
not  a  legitimate  area  of  MSHA  concern. 
At  this  stage  in  the  ndemakh^  process. 
MSHA  betieres  that  the  proposed 
empbaas  on  product  auditii^  by  the 
Agency  woold  provide  the  necessary 
assurance  that  approved  products  arc  in 
compliance  witii  the  technical 
requirements,  and  woaid  uncover 
problems  in  the  quality  assurance 
program  which  were  not  detected  by  the 
approval-holder.  In  addition.  MSHA 
agrees  that  management  of  the 
manufacturing  process  is  the 
responsibility  of  the  approval-holder. 
For  these  reasons,  the  draft  provision  for 
manufacturiag  site  surveys  is  not 
retained  in  the  proposal. 

Section  15.8    Approval  marking. 

This  proposal  is  derived  from  existing 
S  15.14  and  provides  for  labeling  of 
approved  explosives  and  sheathed 
explosive  units.  The  proposal  would 
retain  the  existing  requirement  that 
approved  explosives  be  marketed  only 
under  the  brand  or  trade  name  in  the 
approval  as  well  as  the  requirement 
that  the  wrapper  of  each  cartridge  bear 
a  label  indicating  that  the  explosive  is 
approved.  These  requirements  would 
also  apply  to  sheathed  explosive  units. 

The  preproposal  draft  provision  which 
wonH  have  required  that  each  case  of 
approved  explosives  and  ^eathed 
explosive  units  be  labeled  with  the 
miiiimnm  fnng  temperatare  has  been 
deleted  in  U»e  proposal.  Although  the 
proposal  retains  the  performance 
requirement  for  a  minimmn  firing 
tempereture.  MSHA  believes  Aat  the 
manner  in  which  this  information  is 
conveyed  to  the  mining  industry  is  an 
appropriate  matter  that  should  be 
determined  by  the  explusive 
manufacturers  and  need  not  be 
addressed  by  regnlation. 

The  existing  requirement  for  a  case- 
insert  warning  the  aser  that  the 
explosive  is  approved  only  when  used  in 
conformance  with  the  requirements  of 
Part  15.  is  not  inriuded  in  the  proposed 
rule.  MSHA  beheves  that  re^mrements 
governing  the  use  of  explosives  are 
appropriately  included  in  related  safety 
standards  and  should  not  be  addressed 
in  requirements  for  approval  of 
explosives. 

Section  15J9    Disclasure  of  inforraaUos. 
The  proposal  is  derived  from  existing 
§  S  !&«  and  15.17  whidi  address  the 
disclosure  al  udtmaatiam  oa  explosives 
tested  and  evahwtsd  nder  Part  1& 
MSHA  intends  to  continue  the  current 


practice  of  treating  information  on 
product  specifications  and  performance 
as  proprietary  information  and  will 
protect  its  disclosure  to  the  fullest 
extent  consistent  with  The  Freedom  of 
Information  Act.  FOIA  (5  U.S.C.  552). 
Under  the  proposal  MSHA  would  notify 
the  applicant  of  requests  for  product 
information  received  by  MSHA  and 
would  provide  the  manufacturer  the 
opportunity  to  present  its  position  on 
disclosure,  hiformation  identified  by  the 
manufacturer  as  proprietary  would  not 
be  disclosed,  unless,  as  mandated  by 
FOIA,  MSHA  determines  that  disclosure 
will  further  the  public  interest  and  will 
not  impede  the  discharge  of  any  of  the 
functions  of  the  Agency. 

In  response  to  the  preference  of 
several  commenters,  the  term 
"confidential  commercial  inibrraation" 
which  appeared  in  the  preproposal  draft 
has  been  changed  to  "{WDprietary 
informatioa". 

Provisions  from  the  existing  regulation 
concerning  MSHA  pubhcation  of  lisU 
and  other  information  on  approved 
explosives  are  not  mchided  ia  the 
proposed  rule.  The  dissemination  of 
information  that  is  non-confidential 
need  not  be  addressed  by  these, 
regulations.  At  this  time,  however, 
MSHA  intends  to  continoe  to  provide 
the  mining  community  with  this 
information.  The  draft  provisions  that 
addressed  "changes  after  approval" 
which  appeared  in  this  section  of  the 
preproposal  draft  have  been  inchided  in 
proposed  f  15.4. 

Section  15.10    Post-approval  product 
audit. 

This  proposal  is  derived  from  existing 
S  15.20  and  public  comments  from 
MSHA's  proceedings  on  30  CFR  Part  7. 
It  would  inchtde  reqoiresents  for  post- 
approval  prodact  audits.  While  the  use 
of  quality  asstowice  daring  the 
manufacturing  process  would  help 
assure  the  BBning  connmaity  that 
explosives  and  sheathed  explosive  unite 
meet  the  approval  req«iremenU,  MSHA 
believes  there  is  also  a  need  for 
independent  evahiation  of  these 
products  on  a  random  basis.  For  Ais 
reason,  die  proposal  provides  that 
approved  explosives  and  sheathed 
explosive  miits  be  subject  to  periodic 
audit  by  MSHA  for  the  purpose  of 
determining  conformity  with  the 
technical  requirements  upon  which  the 
apfwoval  was  based. 

Under  the  proposal,  approved 
explosives  or  sheathed  explosive  units 
could  be  obtained  for  audit  from  the 
approval-holder  or  ftiom  sources  other 
than  the  marrefacturer  such  as  mine 
suppliers  or  distributors  However,  the 
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approval-holder  may  be  required  to 
provide,  at  no  cost  to  MSHA.  one  case 
of  explosives  or  25  sheathed  explosive 
units  DO  more  than  once  a  year  except 
for  cause. 

When  approved  explosives  or 
sheathed  explosive  .units  are  requested 
by  MSHA  for  audit,  the  Agency  would 
arrange  with  the  approval-holder  to 
examine  and  evaluate  samples  of  them 
at  a  mutually  agreed  upon  time  and 
location  and  permit  the  approval-holder 
to.  observe  any  audit-related  tests 
conducted.  This  examination  and 
evaluation  could  take  place  at  an  MSHA 
facility,  at  the  manufacturer's  plant  or 
distribution  center,  or  at  any  other  place 
agreed  upon  by  MSHA  and  the 
approval-holder. 

AH  explosives  or  sheathed  explosive 
units  audited  by  MSHA  would  be 
selected  by  the  Agency  as 
representative  of  those  distributed  for 
use  in  mines.  In  addition,  the  proposal 
would  allow  the  approval-holder  to 
obtain  any  final  evaluation  report 
resulting  from  such  audits. 

In  determining  which  approved 
explosives  or  sheathed  explosive  units 
would  be  subject  to  audit  at  any 
particular  timie,  MSHA  would  consider  a 
variety  of  factors.  These  may  include, 
for  example,  whether  the  manufacturer 
had  previously  produced. the  approved 
product  or  similar  products.  Whether  the 
approved  product  is  new  or  part  of  a 
new  product  line,  or  whether  the 
approved  product  is  intended  for  a 
unique  application  or  limited 
distribution.  Other  considerations  may 
b^  product  complexity,  the 
manufacturer's  previous  product  audit 
results,  product  population  in  the  mining 
community,  and  the  time  since  the  last 
audit  or  since  the  product  was  first 
approved. 

As  indicated  earlier,  no  more  than 
once  a  year,  except  for  cause,  an 
approval-holder  would  be  required  to 
make  available  to  MSHA  for  audit 
approved  explosives  or  sheathed 
explosive  units  at  no  cost.  Based  on 
MSHA's  experience,  the  Agency 
anticipates  few  instances  in  which  more 
than  one  case  of  explosives  or  2Sr 
sheathed  explosive  units  would  be 
required  from  any  one  manufacturer  in 
any  one  year.  There  are  several  events, 
however,  which  may  demonstrate  or 
cause  MSHA  to  believe  that  an 
explosive  or  sheathed  explosive  unit 
do«s  not  meet  the  technical  requirement 
upon  w^ich  the  approval  was  based.  For 
example,  MSHA  may  have  verified 
complaints  about  the  safe  functioning  of 
an  explosive  or  sheathed  explosive  unit, 
have  evidence  of  changes  that  have  not 
been  approved,  need  to  retest  an 
explosive  or  sheathed  explosive  unit 


with  which  an  audit  test  indicated  a 
problem,  or  need  to  verify  that 
corrective  action  required  previously  by 
MSHA  has  been  taken.  Because  the  use 
of  the  approval  marking  obligates  the 
approval-holder  to  manufacture  the 
explosives  and  Aeathed  explosive  units 
according  to  the  technical  requirements 
upon  which  the  approval  was  based, 
MSHA  believes  that,  when  there  is 
cause,  the  approval-holder  should 
provide  additional  explosives  or 
sheathed  explosive  units  at  no  cost  to 
the  Agency. 

Several  commenters  indicated  that 
shipping  small  quantities  of  explosives 
would  impose  unreasonable  costs  on 
manufacturers  because  most  major 
carriers  base  their  tariffs  on  a  7,500  or 
10,000  pound  minimum  for  shipment  of 
Class  A  explosives.  Under  the  proposal, 
the  site  where  a  post-approval  audit  is 
to  be  conducted  would  be  mutually 
agreed  upon  by  ^e  applicant  and 
MSHA.  This  approach  would  permit 
some  audits  to  be  made  in  locations, 
such  as  the  manufacturing  site  or 
distribution  center,  where  shipment  of 
the  products  would  not  be  necessary. 
When  shipment  of  the  explosives  or 
sheathed  explosive  units  is  necessary, 
MSHA  believes  that  most  applicants 
would  ship  them  in  the  same  vehicles  as 
other  shipments  of  explosives  to 
customers  or  to  their  regional  supply 
magazines. 

The  preproposal  draft  provision  that 
would  have  reqtdred  the  approval- 
holder  to  take  "all  actions  required  by 
MSHA"  when  a  product  fails  to  comply 
with  the  technical  requirements  during 
an  MSHA  audit,  has  been  deleted  from 
the  proposal.  When  deHciencies  are 
found  during  MSHA  audits  of  approved 
products,  MSHA  will  continue  to  require 
that  the  manufacturer  take  necessary 
actions  to  address  the  problem.  These 
actions  could  include,  but  are  not 
limited  to.  the  approval-holder  recalling 
the  lot  or  batch  of  explosives  or 
sheathed  explosive  units  involved, 
issuing  user  notices,  or  revocation  of  the 
approval  by  MSHA.  (See  discussion  on 
revocation  procedures  below.)  MSHA 
believes  that  this  authority  is  an  integral 
part  of  the  approval  process. 

Section  15.11    Revocation. 

This  proposal  is  derived  from  existing 
§  15.16  and  public  comments  from 
MSHA's  proceedings  on  30  CFR  Part  7. 
The  proposal  has  been  modified  to  state 
that  revocation  could  be  based  on  either 
failure  of  the  product  to  comply  with 
technical  requirements  upon  which  the 
approval  was  baieed,  or  evidence  that 
the  product  presents  a  hazard  when 
used  in  a  mine. 


The  preproposal  draft  provision, 
which  sfwcified  that  failure  to  comply 
with  the  accepted  qiiality  control  plan  or 
inspection  and  testing  instructions 
would  be  a  basis  for  the  revocation  of 
an  approval,  has  beoi  deleted  in  the 
proposal.  As  discussed  earlier  under  the 
proposal,  the  quality  control  plan  and 
inspection  and  testing  instructions 
would  not  be  required  to  be  approved  or 
accepted  by  MSHA. 

Several  commenters  recommended 
that  revocation  procedures  require 
MSHA  to  fully  describe  the  "cause"  of  a 
revocation  action  and  include  an  appeal 
process  to  provide  the  approval-holder 
with  an  opportunity  to  challenge  the 
basis  for  such  action.  MSHA  has  long 
recognized  that  the  approvals  it  issues 
are  "licenses"  as  that  term  is  defined  in 
section  551  of  the  Administrative 
Procedure  Act  (APA).  As  such,  pursuant 
to  section  558(c)  of  the  APA,  the  licensee 
or  approval-holder  must  be  accorded 
certain  protections  prior  to  revocation  of 
an  approval.  These  ioclude  being 
provided  (1)  a  written  notice  of  the 
intent  to  revoke  with  an  explanation  of 
the  specific  reasons  for  the  proposed 
revocation,  (2)  an  opportunity  to 
demonstrate  or  achieve  compliance  with 
the  technical  requirements  for  approval, 
and  (3)  an  opportimity  for  a  hearing 
upon  request.  Therefore,  consistent  with 
the  APA  and  current  A^ncy  policy, 
these  protections  have  been 
incorporated  into  the  proposal  and 
appear  in  subparagraphs  (b)  and  (c)  of 
proposed  S  15.11  on  revocation. 

Also  in  accord  with  the  APA  is 
subparagraph  (d)  of  proposed  1 15.11. 
This  provision  permits  the  Agency  to 
suspend  an  approval  without  prior 
notiHcation  if  a  product  poses  an 
imminent  hazard  to  the  safety  or  health 
of  miners.  It  is  based  on  language  in 
section  558(c)  of  the  APA  which 
provides  an  exception  to  prior 
notiHcation,  "...  in  cases  ...  in  which 
public  health,  interest,  or  safety  requires 
otherwise."  In  inuninent  hazard 
situations  the  Agency  would  still 
provide  the  approvat-holder  with  APA 
type  protections.  However,  due  to  the 
potentially  critical  nature  of  the 
situation,  the  approval  may  be 
suspended  to  ensure  the  safety  and 
health  of  any  ejected  miners. 

Section  15.20    Techqical  requirements. 

This  proposal  is  derived  from  existing 
S§  15.10. 15.11, 15.12  find  15.21,  except 
for  paragraphs  (g)(l)j^g)(2).  and  fli), 
which  are  new.  The  proposal  sets  forth 
the  technical  requirements  for  approved 
explosives. 

Paragraph  (a)  would  require  the 
chemical  composition  of  the  explosive. 
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as  determined  by  MSHA  analysis,  to 
conform  to  the  composition  furnished  by 
the  applicant  If  in  conformance,  the 
applicant's  composition  description 
would  be  incorporated  into  the  approval 
and  would  be  the  standard  to  determine 
compliance  with  the  approval  durins 
MSHA  audits. 

Paragraph  (b)  would  require  the 
explosive  to  detonate  completely  in  the 
rate-of-detonation  test.  This  test  is 
intended  to  determine  whether  the 
explosive  has  a  tendency  to  misfire  or 
partially  detonate.  The  test  is  conducted 
on  an  unconfined  50-inch  column  of  1  Vt 
inch  diameter  cartridges  and  on  the 
same  quantity  of  the  smallest  diameter 
cartridge  less  than  IVt  inch  submitted 
by  the  applicant.  This  and  oUier  tests 
involving  initiation  would  be  conducted 
with  a  test  detonator. 

A  commenter  suggested  that  each 
explosive  cartridge  be  required  to 
detonate  at  the  same  rate  in  the  rate-of- 
detonation  test  in  order  to  avoid 
detonation  rate  variations  in  the  same 
column  of  explosive  cartridges.  MSHA 
is  not  aware  of  any  data  or  any 
information  that  indicates  that  such 
testing  would  produce  meaningful 
information. 

Paragraph  (c)  would  require  that  the 
air-gap  sensitivity  of  the  explcnive  be  at 
least  2  inches  at  the  minimum  firing 
temperature  and  at  least  3  inches  at  a 
temperature  between  68  and  86  T.  This 
proposed  requirement  would  pennit 
evaluation  of  whether  the  explosive  will 
transmit  detonation  across  a  small  air 
gap  to  another  explosive  cartridge  in  the 
column.  The  air-gap  sensitivity  is 
determined  in  the  explosion-by- 
influence  test  using  the  7-inch  cartridge 
method.  The  7-inch  cartridge  method  is 
conducted  with  two  8-inch  cartridges. 
One  inch  is  cut  off  the  end  of  each 
cartridge.  The  cartridges  are  placed  in  a 
paper  tube,  the  cut  ends  facing  each 
other,  with  the  appropriate  2-inch  or  3- 
inch  air  gap  between  them.  Then,  one 
cartridge  is  fired  to  test  the  effect  of  the 
detonation  on  the  other.  This  test 
method  represents  a  modification  of  the 
existing  halved-cartridge  method. 

In  Response  to  comments,  the  proposal 
would  recognize  different  sensitivities.in 
the  air-gap  test  at  different 
temperatures.  Under  the  proposal,  an 
air^ap  sensitivity  of  2  inches  would  be 
required  at  the  minimum  firing 
temperature  and  3  inches  would  be 
required  at  temperatures  of  68  to  86  *F.  : 
This  is  consistent  with  existing  §S.1$.12 
and  15.21.  lyhich  require  an  air-gap: 
sensitivity  of  3  inches  in  the  initial 
approval  test,  but  allows  an  aiT'^p 
sensitivity  of  2  inches  for  field  samples 
of  approved  explosives. 


The  minimum  firing  temperature  at 
which  the  air-gap  sensitivity  would  be 
conducted  would  be  that  proposed  by 
the  applicant  or  41  *F.  whichever  is 
lower.  Thus,  under  the  proposal, 
explosives  would  be  required  to  perform 
adequately  at  a  temperature  as  low  as 
41  T.  If  specified  by  the  applicant,  the 
explosives  would  be  tested  at  a  lower 
temperature.  The  lowest  temperature  at 
which  the  explosive  passes  the  test 
would  be  specified  in  the  approval. 

Paragrapii  (d)  specifies  the 
performance  that  would  be  required  for 
an  explosive  in  gallery  test  7.  The 
proposed  test  demonstrates  whether  the 
explosive  will  ignite  an  explosive 
mixture  of  methane  and  air.  Gallery  test 
7  is  conducted  by  firing,  one  at  a  time 
bom  the  borehole  of  a  steel  cannon,  at 
least  20  explosive  charges  of  varying 
weights.  The  explosives  are  primed  with 
a  test  detonator  and  stemmed  and 
tamped,  lliis  test  Is  conducted  in  air 
containing  7.7  to  8.3  percent  natiu-al  gas 
and  at  a  temperature  between  68  and  88 
•F. 

A  commenter  suggested  that  gallery 
test  7  and  other  gallery  tests  be 
performed  on  samples  of  explosives 
identical  to  those  intended  to  be 
marketed  for  use  in  underground  mines. 
MSHA  agrees  and  has  addressed  this 
concern  by  specifying  in  the  proposal 
that  gallery  test  7  be  conducted  on 
explosives  that  include  wrappers  and 
seals. 

Paragraph  (e]  specifies  the 
performance  that  woidd  be  required  for 
an  explosive  in  gallery  test  a  The 
proposed  test  demonstrates  whether  the 
explosive  will  ignite  an  explosive 
mixture  of  methane  and  air  in  which 
bituminous  coal  dust  has  been 
predispersed.  The  proposed  test  is 
conducted  by  firing,  one  at  a  time  bom 
the  borehole  of  a  steel  cannon,  at  least 
10  unstemmed  explosive  charges  of 
varying  weighu.  The  explosives  are 
primed  with  a  test  detonator  and 
tamped.  This  test  is  conducted  in  640 
cubic  feet  of  air  containing  3.8  to  4.2 
percent  natural  gas,  into  which  8  pounds 
of  bitmninous  coal  dust  has  been 
predispersed.  The  air  is  at  a  temperatiu^ 
between  68  and  86*  F. 

The  proposed  gallery  test  8  would 
replace  existing  gallery  test  4,  which 
provides  for  coal  dust  to  be  placed  on 
shelves  in  the  gallery,  rather  than  being 
predispersed.  The  new  test  conditions 
would  facilitate  improved  quantitative 
comparisons  of  explosive  incendivity. 

One  commenter  suggested  that  a  test 
be  established  to  evaluate  the 
phenomenon  of  dynamic  pressure 
desensitization  or  "channel  effect"  in  a 
column  of  explosives.  This  effect,  which 


can  contribute  to  misfires,  may  result 
bom  excessive  space  between  the 
cartridge  and  the  borehole  walls,  or 
bom  the  close  proximity  of  an  adjacent 
borehole.  Both  could  cause  a  pressure 
wave  to  inhibit  the  detonation  of  the 
explosive  cartridges.  At  this  stage  in  the 
rulemaking  process,  MSHA  is  not  aware 
of  any  reliable  test  that  could  be  used 
for  determining  the  sensitivity  of 
explosives  to  this  occurrence. 

Paragraph  (f)  would  establish  the 
requirements  for  the  performance  of  an 
explosive  in  the  pendulum-friction  test. 
The  test  would  demonstrate  whether  the 
explosive  is  unduly  sensitive  to  impact 
and  fiiction.  The  explosive  is  required  to 
show  "no  perceptible  reaction"  under 
the  conditions  of  the  test.  "No 
perceptible  reaction",  as  used  in  the 
proposal,  means  the  explosive  does  not 
bum,  explode,  or  exhibit  a  local 
cracklhig.  The  test  apparatus  consists  of 
an  "A"  frame,  a  weighted  pendulum  to 
which  a  steel  or  hard  fiber-faced  shoe  is 
attached,  and  a  steel  anvil.  The 
explosive  sample  is  placed  on  the  anvil 
and  the  pendulum  is  adjusted  and 
released  bom  a  height  of  59  inches. 

Paragraph  (g)  prescribes  the  tests  that 
would  be  conducted  when  a  change  is 
proposed  to  an  approved  explosive.  A 
change  faivolving  cartridge  diameter  or 
length  would  require  MSHA 
examination  to  determine  what  tests  if 
any.  would  be  required  to  evaluate  the 
proposed  change.  A  change  to  a 
cartridge  diameter  smaller  than  the 
smallest  diameter  cartridge  covered  by 
the  approval  would  require  that  the  rate- 
of-detonation  and  explosion-by- 
influence  tests  be  conducted.  This 
testing  would  enable  MSHA  to 
determine  whether  the  approved 
explosive  in  the  smaller  diameter 
cartridges  would  continue  to  perform  in 
accordance  with  the  approval. 

A  commenter  suggested  that  the 
requirement  for  the  explosion-by- 
influence  test  be  deleted  because  testing 
done  for  the  original  approval  on  1 V4 
inch  diameter  cartridges  is  sufficient  to 
ensure  reliable  detonation  of  approved 
explosives.  In  MSHA's  experience, 
however,  detonation  is  not  always 
reliable  with  certain  explosive 
formulations  when  used  in  small 
diameter  cartridges. 

Paragraph  (h)  would  give  MSHA  the 
flexibility  to  approve  an  explosive  that 
incorporates  technology  for  which  the 
tests  or  performance  requirements  of  the 
proposal  are  not  appropriate.  An 
approval -would  be  issued  under  this 
provision  only  if  it  is  determined  by 
testing  and  evaluation  that  the  explosive 
performs  as  safely  as  an  explosive  that 
meets  the  requirements  of  the  proposed 
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rule.  MSHA  would  develop  appropriate 
tests  and  performance  requirements 
when  the  explosive  is  submitted  for 
approval.  Variations  in  the  test  and 
evaluation  methods  would  continue  to 
emphasize  the  critical  aspects  of 
approved  explosives,  including  stable 
chemical  formulation  and  protection 
against  ignition  of  an  explosive 
atmosphere.  This  clarifying  revision 
reflects  MSHA's  primary  concern  with 
the  safe  performance  of  explosives  in 
the  mining  environmeat,  rather  than 
their  design. 

In  response  to  comments  on  the 
preproposal  draft,  the  proposed  rule 
deletes  the  reference  to  "new" 
technology.  While  the  most  likely 
application  of  the  provision  woi^d  be  to 
explosives  technology  developed  in  the 
future,  the  provision  is  intended  also  to 
apply  to  existing  technology  not 
previously  incorporated  in  approved 
explosives. 

One  commenter  objected  to  inclusion 
of  this  provision  in  the  proposed  rule 
because  approval  of  an  explosive  under 
tests  and  criteria  not  contained  in  the 
rule  would  be  improper.  The  commenter 
indicated  that  all  approval  requirements 
should  be  promnlgated  through 
rulemaking.  At  this  stage  in  die 
rulemaking  process,  MSHA  brieves  that 
the  flexibility  provided  by  the  proposal 
is  needed  so  tfaat  MSHA's  explosives 
approval  progras  can  best  serve  the 
needs  of  safety  in  a  timely  maimer. 
MSHA  foresees  use  of  this  prevision 
enly  to  accommodate  innovation  in  the 
formulation  of  explosives.  At  &e  time 
MSiA  4«8ae8  an  apfveval  trader  tfiis 
section,  the  Agency  weold  make  the 
criteria  used  to  test  and  evaloate  the 
product  available  to  the  raining 
community.  The  Agency  specifically 
requests  additional  t»mment  on  Ibe  cost 
impact  of  diese  tei^irical  requirements 
for  the  production  of  approved 
eiqdosives. 

The  existing  requirement  in  S  15.12(f] 
that  limits  the  volume  of  poisonous 
gases  to  Z.S  cubic  feet  per  pound  of 
explosive  has  not  been  retained  in  the 
proposal.  MSHA  believes  the  hazards 
associated  with  toxic  gases  are 
appropriately  addressed  kt  30  GFR 
75  JOl  and  75.302  which  require  thkt 
conoewtrationi  of  noxioas  or  poieonotts 
gases  not  exceed  the  cttirent  Ifaesltuki 
liait  vahies  (1LV)  as  specffied  by  the 
AflMsicaBCsafereooe  of  GeveBtmeetal 
Industnel  Hygieiiiats.  Hie  Acancy 
solidls  intaanatiaa  and  date  an 
psisiillsi  bsBefils  that  BtMf  oemitained 
by  retentfoa  ef  this  provision. 


Section  15.21     Tolerances  for 
Ingredients 

This  proposal  is  derived  from  existing 
S  15.21  and  prescribes  the  limits  of 
variation  from  the  com]x>8ition  set  forth 
in  the  approval  of  an  approved 
explosive. 

In  response  to  comments,  the 
preproposal  draft  provisions  which 
would  have  established  a  tolerance 
of±0.5  percent  for  aluminum  and 
physical  sensitizing  agents  is  not 
included  in  the  proposal.  Commenters 
stated  that  the  analytical  methods  used 
to  determine  the  aluminum  content  in  an 
explosive  are  subject  to  greater 
variations  than  ±0.5  percent  and  that 
inherent  variations  in  the  manufacturing 
process  make  adherence  to  this 
tolerance  unrealistic.  Further,  they 
stated  that  physical  sensitizers  may  be 
in  the  form  of  density  reducing  agents 
which  are  not  necessarily  added  during 
the  manufacturing  process  as  a  certain 
percentage  of  the  explosive  formulation. 
MSHA  recognizes  that  a  tolerance  of 
plus  or  minus  ±0.5  percent  for  these 
ingredients  would  permit  only  a  small 
variation  in  the  explosive  formulation 
and  may  not  be  appropriate  in  all 
situations.  Aluminum  and  physical 
sensitizers  can  affect  die  safe 
performance  of  an  approved  explosive, 
however,  MSHA  believes  that  a  specific 
tolerance  should  be  established  for 
these  ingredients.  Under  the  proposal, 
however,  the  applicant  would  be 
allowed  to  establish  a  tolerance  for 
these  ingredients  which  would  be  based 
on  applicant  data  or  experience. 

The  proposal  would  retain  the 
tolerances  specified  in  the  existing 
standards  for  carbonaceous  materials, 
moisture,  and  other  ingredients 
contained  in  the  explosive  formulation. 
Explosives  manufactured  within  these 
tolerances  have  bistorically  proven  to  be 
safe  for  use.  To  assure  that  these 
tolerances  appropriately  address 
various  explosive  formulations, 
however.  MSHA  specifically  requests 
comment  on  whether  they  should  be 
retained.  The  Agency  alro  requests  data 
and  information  pertaining  to  tolerances 
for  aluminum  and  physical  sensitizers. 

Section  15.22    Iblerances  for 
perfonnance.  wrapper  nd  specific 
gravity 

This  proposal  is  derived  from  existing 
S  15.21  and  prescribes  die  limits  of 
variation  for  rate-of-detonation  and 
specific  gravity  of  (be  explosive  for  die 
weight  of  wrapper.  Onder  the  proposal 
the  explosive  would  be  required  to  be 
manu^ctured  in' accordance  widi  each 
specified  tolerance. 


Section  15.30    Techiucal  requirements 

This  proposal  is  new  and  sets  forth 
the  technical  requireeients  for  approved 
sheathed  explosive  units. 

Paragraph  (a]  specifies  that  the 
sheathed  explosive  unit  could  contain 
no  more  than  1 V^  pounds  of  approved 
explosive.  This  quantity  of  explosives  is 
the  maximum  amount  used  in  the 
prototype  units  designed  and  tested  by 
the  Bureau  of  Mines,  which  were  foimd 
to  be  adequate  for  all  situations  where 
sheathed  explosives  are  likely  to  be 
used.  MSHA  specifically  solicits 
comment  on  whether  this  amount  of 
explosives  is  appropriate  under  all 
circumstances. 

Paragraph  (b)  would  require  that  the 
chemical  composition  of  the  sheath,  as 
determined  by  MSHA  analysis, 
conforms  to  the  composition  furnished 
by  the  applicant.  If  io  conformance,  the 
applicant's  composition  description 
would  be  incorporated  in  the  approval 
and  would  be  the  standard  to  determine 
compliance  with  the  approval  during 
MSHA  audits. 

Paragraph  (c)  sets  forth  proposed 
requirements  lor  the  detonator  weU  for 
the  sheathed  explosive  unit,  lite 
detonator  weU  wotdd  allow  the 
detonator  to  be  secusely  inserted  into 
the  una  in  (wder  to  jMovide  for  reUahie 
detonation. 

Paragrapli  {d)  would  specify 
perfornuraoe  reqoireaiaits  lor  the  outer 
covering  of  the  sheatlied  explosive  enit 
to  ensure  that  the  unit  is  dnrable  and 
appropriate  f (v  use  in  undecgroiiixl 
mines.  Units  would  be  sobjected  to  a 
drop  test  todetermiaewfaedwr  the 
contents  are  susce|»d}le  to  shMii^  or 
damage  under  conditians  comparaUe  to 
those  likely  to  be  enooontered  in 
underground  aiines. 

ParagrafA  (e)  specifies  die 
perfonnance  requirements  for  dieatbed 
explomve  enits  in.  gidery  tests  fl,  10, 11, 
and  12.  The  sheatlwd  explosive  units 
wotdd  be  subjected  to  10  tri^  of  each 
gallery  test  and  would  be  required  to 
detonate  completely  widioot  causing 
any  ignition  of  methane  or  coal  dast. 

Gallery  test  9  would  be  condocted 
with  3  sheathed  exidbstve  nmts  placed  1 
feet  apart  on  a  concrete  slab  in  an 
explosive  mediane-air  atmosphere.  The 
test  provides  for  evalu^oa  under 
conditions  siimdatbtt  :die  Uasdi^  cX 
fallen  rode  in  an  linivrgroand  mifie. 

Callety  test  10  we^be  conducted 
wid)  d  s^tbed  explosive  touts  la  the 
sape  arransemeat  as  in^gaflciy  test  •  la 
an  explofH.ve  medunfHoir  atmoephers  in 
widoh  bttaaiiiieas'cohl  doet  l^s  Jieen 
predispersed. 


Federal  Register  /  Vol.  51.  No.  218  /  Wednesday.  November  12.  1986  /  Proposed  Rules 


41053 


Gallery  test  11  would  be  conducted 
with  3  sheathed  explosive  units 
arranged  in  a  triangular  pattern  in  a 
simulated  crevice  formed  by  two 
concrete  slabs.  The  test  would  be 
conducted  in  an  explosive  methane-air 
atmosphere  under  conditions  simulating 
blasting  of  an  overhanging  roof  slab. 

Gallery  test  12  would  be  conducted 
with  3  sheathed  explosive  units 
arranged  in  a  triangular  pattern  in  a 
comer  formed  by  three  steel  plates.  The 
test  would  be  conducted  in  an  explosive 
methane-air  atmosphere  under 
conditions  simulating  blasting  along  a 
rib  where  compression  and  reflection  of 
the  explosive  shock  wave  are  produced. 

A  commenter  suggested  that  gallery 
tests  9, 11,  and  12  also  be  conducted  in 
an  atmosphere  containing  predispersed 
bituminous  coal  dust.  The  commenter 
believes  that  because  of  the  possibility 
of  sheathed  explosive  units  being  used 
in  inadequately  rock-dusted  areas,  the 
likelihood  of  a  dust  ignition  should  be 
evaluated  in  approving  the  units.  MSHA 
believes,  however,  that  the  methane-air 
and  methane-coal  dust-air  atmosphere 
specified  in  the  gallery  tests  are  easier 
to  ignite  than  coal  dust  alone  and  would 
provide  a  more  stringent  test  of  the  units 
incendivity  than  the  tests  proposed  by 
the  commenter. 

Paragraph  (f)  would  require  that  each 
of  10  sheathed  explosive  units  detonate 
completely  when  fired  at  the  minimum 
firing  temperature  established  for  the 
explosive  used  in  the  unit,  llie  test 
evaluates  the  e^ect  of  temperature  on 
the  sensitivity  of  the  explosive  and  the 
performance  of  the  flame-inhibiting 
material  in  the  unit. 

Paragraph  (g)  would  give  MSHA  the 
flexibility  to  approve  a  sheathed 
explosive  unit  that  incorporates 
technology  for  which  the  tests  or 
performance  requirements  of  the 
proposal  are  not  appropriate.  An 
approval  would  be  issued  under  this 
provision  only  if  it  is  determined  by 
testing  and  evaluation  that  the  unit 
performs  as  safely  as  one  that  meets  the 
requirements  of  the  proposed  rule. 
Under  the  proposal.  MSHA  «vould 
develop  the  appropriate  tests  and 
performance  requirements  when  the 
sheathed  explosive  unit  is  submitted  for 
approval.  Variations  in  the  test  and 
evaluation  methods  would  continue  to 
emphasize  the  critical  aspects  of 
sheathed  explosive  units,  including 
stable  chemical  formulation,  durable 
construction,  and  protection  against 
ignition  of  an  explosive  atmosphere. 
This  clarifying  revision  reflects  MSHA's 
primary  concern  with  the  safe 
performance  of  sheathed  explosive  units 
in  the  mining  environment,  rather  than 
with  their  design. 


In  response  to  comments  on  the 
preproposal  draft,  the  proposed  rule 
deletes  the  reference  to  "new" 
technology.  While  the  most  likely 
application  of  the  provision  would  be  to 
explosives  technology  developed  in  the 
future,  the  provision  is  intended  also  to 
apply  to  existing  technology  not 
previously  incorporated  in  approved 
sheathed  explosive  units. 

One  commenter  objected  to  inclusion 
of  this  provision  in  the  proposed  rule 
because  approval  of  a  sheathed 
explosive  unit  under  tests  and  criteria 
not  contained  in  the  rule  would  be 
improper.  The  commenter  indicated  that 
all  approval  requirements  should  be 
promulgated  through  rulemaking.  At  this 
stage  in  the  rulemaking  process.  MSHA 
believes  that  the  flexibility  provided  by 
the  proposal  is  needed  so  that  MSHA's 
explosives  approval  program  can  best 
serve  the  needs  of  safety  in  a  timely 
manner.  MSHA  foresees  use  of  this 
provision  only  to  accommodate 
innovation  in  sheathed  explosive  units. 
The  Agency  specifically  requests 
additional  comment  on  this  issue. 

Section  15.31     Tolerances  for 
Ingredients 

This  proposal  is  new  and  would 
prescribe  the  limits  of  variation  from  the 
composition  of  the  sheath  set  forth  in 
the  approval  of  the  sheathed  explosive 
unit.  Under  the  proposal,  the  tolerance 
for  each  ingredient  in  the  sheath  would 
be  required  to  be  within  the  tolerance 
specified  in  Table  I.  The  tolerances 
specified  in  Table  I  are  derived  from  the 
existing  requirements  for  ingredients  in 
explosives.  MSHA  believes  that  these 
tolerances  are  also  appropriate  for 
sheathed  explosive  units.  MSHA  solicits 
any  information  and  data  on  this  issue. 

Section  15.32  Tolerances  for  weight  of 
explosive,  sheath,  wrapper  and  specific 
gravity. 

This  proposal  is  new  and  would 
prescribe  the  limits  of  variation  for 
certain  characteristics  of  the  sheathed 
explosive  unit  Under  the  proposal,  the 
sheathed  explosive  unit  would  be 
required  to  be  manufactured  in 
accordance  with  the  specified 
tolerances. 

DerivaUon  Table 

The  following  derivation  table  lists: 
(1)  Each  section  number  of  the  proposed 
rule;  and  (2)  the  number  of  the  existing 
regulation  fit>m  which  the  proposal  is 
derived. 


[Derivation  Table 


NewsKton 

OWMCkon 

15  1 

15  1 

15.2 _ 

15  3 .._ 

15.4 

15.2. 

158 

15.3  and  15  15 

15  5  and  15.6. 

15.5 __ „ 

15.6 

15^W „ 

157(b) 

1514 

New 

15.8 

15.9 _..   ._ 

15  10 

1511 _. 

15.20(a) 

1514 

15.8  and  15.17. 

15.20. 

1516 

1511 

15  20   (b).   (c).   (d).   (•).   m. 

<9M3) 
15.20  (gXI).  \sita\,  (h) 

1510.      1511.      15  12     and 
15i1. 

15.21 

1521 

15.22 _ 

15.30 _ 

15.31 

15.21 
N«« 

1532 _ 

Nm 

Distribution  Table 

The  following  distribution  table  lists: 
(1)  Each  section  number  of  the  existing 
regulation:  and  (2)  the  section  number  of 
the  proposed  rule  which  contains 
provisions  derived  from  the 
corresponding  existing  section. 

OSTTHBUTION  TABLE 


OUaectlon 

Newseckon 

15.1 . 

151 

15Jf _ 

15.2 

15.3. „ 

15.4 

15.4 

Pwt5 

15.5 

15  5 

15.6  (a),  (b).  (c).  (d) 

155 

15.6(e) 

Remove. 

157 _ ^ 

15.8 ..   

nenKwe 

15.9 _ 

153  and  15.9. 

15.10    ((Ml).    (bKD.    (I)H3). 

15  20 

(bH4),  (bM5),  (b)(6).  (bKT). 

15  10  (a)(2),  (b)(2) _ 

1511 

15.20(a) 
15.20 

15 12  (a),  (b).  «c).  (d).  (a),  (g). 

(h) 

1612(f) 

1613 

15.6 

15.14  (a),  (b),  (c)..- 

15.8 

15  14((]) 

Romova 

1514(e)..-. 

15.7(a) 

1515 _ 

15.4 

1516 

1511 

1517 _ „ 

15.9. 

15  18 

15.18  (a),  (b).  (O „ _. 

Pari  75 

15.19  (d),(e)... 

Remove. 

15.20 

15.10 

15.21    (aKI).    (aK3).    (a)(4). 

15  JO 

(a)(5).  (aNe).  (bXS) 

15.21  (a)(2).  (b)(4) _ 

15.21  (b)(1).  (b)(2) 

15.21 

15.21  (b)(3).  (b)(6).  (bK7) 

15.22 

15.22 

Remove. 

15.23 _ _ „ 

15J4 _ 

Remove 

The    Federal    Mne    Safely 

Pan  75 

Code  (at  incotporaled  by 

i  15  19  te)) 

III.  Drafting  Information 

The  persons  principally  responsible 
for  preparing  this  proposed  rule  are: 
Harry  C.  Verakis.  Technical  Support. 
MSHA;  Earnest  C.  Teaster,  Jr.  and  Helen 
B.  Caraway,  O^ice  of  Standards. 
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Regulations,  and  Variances,  MSHA:  and 
David  M.  Mefaiick,  Office  of  the 
Solicitor.  Oepartmenl  of  Labor. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibffity  Act 

In  accordance  with  Executive  Order 
12291,  an  initial  regulatory  flexibility 
analysis  has  been  developed  by  the 
Agency  for  the  purpose  of  comparing  the 
potential  cost  associated  with  the 
proposed  rule  with  the  cost  of  existing 
requirements  for  approval  of  explosives 
for  underground  coal  mines.  In  this 
analysis,  summarized  below,  MSHA  has 
determined  that  the  proposed  rule  would 
not  result  in  major  cost  increases  nor 
have  an  effect  of  $106,000,000  or  more  on 
the  economy.  Therefore,  the  rule  is  not 
within  the  criteria  for  a  major  rule  and  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Re^latory  Flexibility  Act 
requires  that  agencies  evaluate  and 
indode,  wherever  possible,  compliance 
alternatives  that  muumize  any  adverse 
impact  on  small  businesses  when 
developing  regulatory  proposals.  This 
proposed  rule  would  introduce 
alternative  compHance  methods  to  the 
existing  regulations.  In  addition,  the 
proposals  would  clarify  compliance 
responsibilities  and  adopt  performance- 
oriented  rules  when  possible. 

There  are  only  six  explosive 
manufacturers  in  the  United  States  who 
produce  approved  e)cpIosives.  Five 
employ  over  100  people.  Of  these  five, 
one  is  a  multinational  corporation. 
MSHA  has  determmed  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  oh  a 
substantial  number  of  small  entities.  iTie 
Agency,  therefore,  certifies  that  this 
action  will  not  hnpact  significantly  on 
small  business  entities.  However,  as 
stated  earlier,  the  Agency  has  prepared 
an  initial  regulatory  flexibility  analysis 
and  estimates  that  th6  cost  for  industry 
compliance  with  existing  requirements 
is  $62,980  compared  to  $87,621  for 
Subpart  A  (General  Provisions)  of  the 
proposal. 

Costs  for  Subparts  B  and  C  have  not 
been  definitively  quantified.  The  Agency 
solicits  specific  comment  on  any  aspect 
of  the  regulatory  flexibility  analysis 
which  is  available  on  request. 

V.  Paperwork  ReducHoa  Act 

Six  manufacturers  of  MSHA-approved 
explosives  produce  about  100  different 
approved  explosives.  These 
manufacturers  submit  about  25 
appbratiom  far  sooie  type  of  explosives 
approval  per  year.  Appreximatetf  12 
approvab  are  issued  eacb  ycarand 
about  IS  mpfMcatioa»  are  denied 
approval.  MSHA  estnutet  tha!t 


applications  forepproval  require  an 
average  of  five  hours  labor  to  prepare. 
The  burden  per  application  remains 
essentially  the  same  under  the  proposal 
as  under  the  existing  requirement. 
MSHA  estimates  that  the  total  annual 
recordkeeping  burden  under  the 
proposal  may  increase  slightly, 
primarily  due  to  the  introduction  of 
sheathed  explosive  units. 

Paperwork  re4|uirements  for  Part  15 
are  approved  under  OMB  control 
number  1219-00t6  which  covers  all  of 
MSHA's  equipment  testing  requirements 
in  30  CFR  Parte  11  through  36.  Part  15, 
which  relates  to  explosives  approval, 
currently  specifies  that  the  applicant 
submit  a  statement  in  duplicate 
explaining  the  nature  and  composition 
of  the  explosive.  The  proposed  rule 
streamlines  the  process  by  specifically 
stating  the  information  required  for 
approval  and  describes  how  extensions 
of  approval  may  be  obtained. 

The  proposal  would  retain  the  existing 
requirement  that  the  wrapper  of  each 
cartridge  and  each  case  of  explosives 
bear  a  label  indicating  that  the 
explosive  is  approved  by  MSHA.  The 
proposal  would  extend  these 
requirements  to  also  apply  to  sheathed 
explosive  units,  in  addition,  the  proposal 
would  require  that  the  detonator  well  on 
each  explosive  unit  be  marked. 

MSHA  believes  that  manufacturers 
would  label  explosive  cartridges  and 
cases  with  the  brand  or  trade  name  and 
they  would  also  label  sheathed 
explosive  units  and  detonator  wells. 
MSHA,  therefore,  has  associated  no  cost 
with  these  requirements. 

The  paperwork  requirement  contained 
in  the  proposed  standard  has  been 
submitted  to  OMB  for  review  under 
Section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
Comments  on  the  proposed  paperwork 
provisions  should  be  sent  directly  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB)  Room  3208,  726  Jackson 
Place,  NW.,  Washington.  DC  20746. 
Attention:  Desk  Officer  for  MSHA. 

List  of  Subjects  b  30  CFR  Part  15 

Administrative  practice  and 
procedure,  Explosives,  Mine  safety  mid 
health,  Underground  mining. 

Dated:  November  6. 1986. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Sa^ty  and  Health. 

Accordingly,  it  is  proposed  to  ameud 
Chapter  I  of  Title  30,  Code  of  Fedecal 
Regulation  by  revising  Part  15  to  read  as 
follows: 


PART  IS— REOUIRtMENTS  FOR 
APPROVAL  OF  EXnOSIVES  AND 
SHEATHED  EXPLOSIVE  UNtTS 

Sutipart  A— GwMral  Provisiofw 

Sec. 

15.1  Purpose  and  effective  dates. 

15.2  Definitions. 

15.3  Observers  at  testa  and  evaluations. 

15.4  Application  procedures  and 
requirements. 

15.5  Test  samples. 

15.6  Issuance  of  approval. 

15.7  Quality  assuranca. 

15.8  Approval  maiiiin^ 

15.9  Disclosure  of  information. 

15 JO    Post-approval  product  audit. 
15.11     Revocation. 

Subpart  B—ExpkMhre* 

15.20  Technical  requiaemeAts. 

15.21  Tolerances  for  ingredients. 

15.22  Tolerances  for  performance,  wrapper, 
and  specific  gravity. 

Subpart  C— ShaaOwd  Exptoaive  UnRs 

15.30  Technical  requiiements. 

15.31  Tolerances  for  ingredients. 

15.32  Tolerances  for  weight  of  explosive, 
sheath,  wrapper,  sad  specific  gravity. 

Authority:  30  U.S.C.  957. 

Subpart  A—General  Provisions 


S15.1    Purpose  and  •ffectlva  ( 

This  part  sets  fortli  tiie  requirements 
for  approval  of  expldsives  and  sheathed 
explosive  units  to  be  used  in 
underground  coal  mines  and  certain 
underground  metal  and  nonmetal  gassy 
mines.  Subpart  B  is  affective  beginning 
[insert  date  1  year  from  publication  of 
final  rule]  and  Subparts  A  and  C  are 
effective  beginning  [insert  date  30  days 
after  the  publication  date  ai  the  final 
rule). 


§15.2    DelinHiom. 

The  following  defmitioas  apply  in  this 
part: 

Applicant  An  individual  or 
organization  tbat  mamfactures  or 
controls  the  productifni  of  an  explosive 
or  a  siieatlted  explosive  nut  and  who 
applies  to  MSHA  forapproval  of  that 
explosive  or  sheathed  explosive  unit. 

Approval  A  docuaeat  issued  by 
MSHA  which  states  that  an  explosive  or 
sheathed  explosive  ttiit  meets  the 
requirements  of  this  part  and  which 
authorizes  the  use  of  an  approval 
marking  identifying  tlie  explosive  or 
sheathed  explosive  laiit  as  approved. 

Explosive.  A  substnnce,  compound,  or 
mixture,  the  primary  purpose  of  which  is 
to  function  t>y  expioAon. 

Extenskm  of  Approval.  A  document 
issued  by  MSHA  vi'Mch  states  that  the 
change  to  a  prodKrt  ^revtonsiy 
approved  by  MSHA  tmdeMtBs  part 
meets  the  requirements  of  this  part  and 
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which  authorizes  the  conUoued  use  of 
the  approval  marking  after  the 
appropriate  extension  number  has  been 
added. 

Post-approval  product  audit. 
Examination,  testing,  or  both  by  MSHA 
of  approved  products  selected  by  MSHA 
to  determine  whether  those  products 
meet  the  requirements  of  the  approval. 

Sheath.  A  chemical  compound  or 
mixture  incorporated  as  a  separate  layer 
over  an  explosive  in  a  sheathed 
explosive  unit  and  which  is  intended  to 
form  a  flame  inhibiting  cloud  on 
detonation  of  the  explosive. 

Sheathed  explosive  uaiL  A  device 
consisting  of  an  approved  explosive 
covered  by  a  sheath  of  flame  inhibiting 
material  encased  in  a  sealed  covering 

Test  detonator.  A  detonator  that  is 
commercially  available  for  use  in 
undei;ground  coal  mines. 


515.3    ObMrvsrsatl 

Only  personnel  of  MSHA  and  the 
Bureau  of  Mines,  U.S.  Department  of  the 
fnterior,  representatives  of  the 
applicant,  and  other  sadi  persons  as 
agreed  upon  by  MSHA  and  the 
applicant  shall  be  present  during  tests 
and  evaluations  conducted  under  this 
part 


S1&4    AppicMofii 
re(|uiranMnta. 

(a)  Application.  Request  for  an 
approval  or  aa  extension  of  approval 
shall  be  sent  to:  \5S.  Department  of 
Labor,  Mine  Safety  and  Health  _ 
Administratioa.  A{q>roval  and 
Certification  Center.  P.O.  Box  251. 
Industrial  Park  Road.  Triadelphia,  West 
Virginia  26059. 

(b)  Fees.  Pees  calculated  in 
accordance  with  Part  5  of  this  chapter 
shall  be  subnutted  in  accordance  with 
§5.20. 

{c)  Original  approval  for  explosives 
Each  application  for  approval  of  an 
explosive  shall  include— 

(1)  A  technical  description  of  the 
explosivot  including  the  c^^aiifraJ 
composition  of  the  explosive  with 
tolerance*  for  each  ingredient: 

(2)  The  brand  or  trade  name  under 
which  the  applicant  will  market  the 
explosive; 

(3)  The  lengths  and  diameters  of 
explosive  cartridges  for  whidi  approval 
is  requested; 

(4).  The  proposed  minimum  firing 
temperature  of  the  explosive;  and 

(5)  The  name,  address,  and  telephone 
number  of  the  applicant's  representative 
responsible  for  answering  any  qoastioDS 
regarding  the  application. 

(d)  Origiaal  approval  for  shgathad 
explosive  units.  Each  application  £ar 


approval  of  a  sheathed  explosive  unit 
shall  include — 

(1]  A  technical  description  of  the 
sheathed  explosive  unit  wrhich  includes 
the  chemical  composition  of  the  sheath, 
with  tolerances  for  eadi  ingredient,  and 
the  types  of  material  used  for  the  outer 
covering; 

(2)  The  minimum  thickness,  weight, 
and  specific  gravity  of  the  sheath  and 
outer  covering: 

(3)  The  brand  or  trade  name,  weight 
specific  gravity,  and  minimum  firing 
temperature  of  the  explosive  approved 
to  be  used  in  the  units: 

(4)  The  ratio  of  the  weight  of  the 
sheath  to  the  weight  of  the  explosive; 
and 

(5)  The  name,  address,  and  telephone 
number  of  the  applicant's  representative 
responsible  for  answering  any  questions 
regarding  the  apfrfication. 

(e)  Subsequent  approval  of  a  similar 
explosive  or  sheathed  explosive  unit 
Each  application  for  approval  of  an 
exjdosive  or  sheathed  explosive  unit 
similar  to  one  for  which  the  applicant 
already  holds  an  approval  shaU 
include — 

(1)  The  approval  number  of  the 
product  which  most  closely  resembles 
the  new  one; 

(2)  The  information  specified  in 
paragraphs  (b)  and  (c)  of  this  section  for 
an  ori^al  approval  except  that  any 
document  which  is  the  same  as  the  one 
listed  by  MSHA  in  the  prior  approval 
need  not  be  submitted  but  shall  be  noted 
in  the  appUcation;  and 

(3)  An  explanation  of  all  changes  from 
the  existing  approval. 

(f)  Extension  of  an  approval.  (1)  Any 
change  in  aa  approved  explosive  or 
sheadied  exptosive  unit  from  the 
specification  on  file  at  MSHA  shall  be 
submitted  for  ai^roval  prior  to 
implementing  the  change. 

(2)  Each  application  for  an  extension 
of  approval  shall  inchide — 

(i)  The  MSHA-assigned  approval 
number  for  the  explosive  or  sheathed 
explosive  unit  fc»^  wiucfa  the  extension  is 
sought; 

(ii)  A  description  of  the  proposed 
change  to  the  approved  explosive  or 
sheathed  explosive  out;  and 

(iii)  The  name,  address,  and  telephone 
number  of  the  applnant's  representative 
responsible  for  answering  any  questions 
regarding  the  application. 

(3)  MSHA  will  determine  what  tests, 
additional  information,  samples,  or 
material,  if  any,  are  required  to  evaluate 
the  profMwed  change. 

(4)  When  a  chaqge  involves  the 
chemica)  composition  of>  an  approved 
explosive  or  sheathed  explosive  unit 
which  affects  the  firing  charaeteristics. 
MSHA  may  require  the  explosives  or 


sheathed  explosive  units  to  be 
distinguished  from  those  associated 
with  the  former  composition. 


§15.5    Testi 

(a)  Submission  of  test  samples.  {!) 
The  applicant  shall  not  submit 
explosives  or  sheathed  explosive  units 
to  be  tested  until  requested  to  do  so  by 
MSHA. 

(2)  The  applicant  shall  submit  ISO 
pounds  of  114  inch  diameter  cartridges. 

(3)  If  approval  is  requested  for 
cartridges  in  diameters  less  than  1  Vi 
inches,  the  applicant  shall  submit  an 
additional  50  cartridges  of  each  smaller 
diameter. 

(4)  If  approval  is  requested  for 
cartridges  in  diameters  larger  than  1 V* 
inches,  the  applicant  shall  submit  an 
additional  10  cartridges  of  each  larger 
diameter. 

(5)  If  approval  is  requested  for 
cartridges  in  more  than  one  length,  the 
applicant  shall  submit  an  additional  10 
cartridges  for  each  additional  length  and 
diameter  combmatioa. 

(6)  Each  applicant  seeking  approval  of 
sheathed  explosive  units  shall  submit 
140  units. 

(b)  Storage.  Explosives  and  sheathed 
explosive  units  wiU  be  stored  in  a 
magazine  for  at  least  30  days  before 
gallery  tests  are  conducted  This  storage 
period  would  determine  how  explosives 
would  react  when  exposed  to  conditions 
similar  to  those  in  the  mining 
environment. 

(c)  Condition  and  composition.  (1) 
Explosives  and  sheadied  explosive  units 
%vill  not  be  tested  that — 

(i)  Contain  chlorites,  chlorates,  or 
substances  that  will  react  over  an 
extended  time  and  cause  degradation  of 
the  explosive  or  sheathed  explosive 
unit; 

(ii)  Are  chemically  unstable; 

(iii)  Show  leakage:  or 

(iv)  Use  aluminum  clips  to  seal  the 
cartridge. 

(2)  Explosives  without  aluminum  and 
which  contain  more  than  5  percent 
water  shall  not  ccmlain  more  than  5 
percent  perchlorate. 

(i)  Explosives  that  contain  less  than  5 
percent  water  shall  not  contain  any 
perchlorate. 

(ii)  Explosives  containing  aluminum 
shall  not  contain  any  perchlorate. 

S  15.6    issuance  of  approvaL 

(a)  After  completing  the  evaluation 
and  testing  provided  for  by  this  part 
MSHA  wiU  issue  an  approval  or  a  notice 
that  approval  is  denied 

(b)  An  applicant  shall  not  advertise  or- 
.  Qlharwise  represent  an  explosive  or 
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sheathed  explosive  unit  as  approved 
until  MSHA  has  issued  an  approval. 

§  15.7    Quality  assunnc*. 

(a)  Applicants  granted  an  approval  or 
an  extension  of  approval  under  this  part 
shall  manufacture  the  explosive  or 
sheathed  explosive  unit  as  approved. 

(b)  Applicants  shall  report  to  the 
MSHA  Approval  and  Certification 
Center,  Office  of  Quality  Assurance,  any 
knowledge  of  explosives  or  sheathed 
explosive  units  that  have  been 
distributed  that  do  not  meet  the 
specifications  of  the  approval. 

S  15.8    Approval  marking. 

(a)  An  approved  explosive  or 
sheathed  explosive  unit  shall  be 
marketed  only  under  the  brand  or  trade 
name  specified  in  the  approval. 

(b)  The  wrapper  of  each  cartridge  and 
each  case  of  approved  explosives  shall 
be  legibly  labeled  as  follows: 

"(insert  brand  or  trade  name],  MSHA 
approved  Explosive". 

(c)  The  outer  covering  of  each 
sheathed  explosive  unit  and  each  case 
of  approved  sheathed  explosive  units 
shall  be  legibly  labeled  as  follows: 

"(insert  brand  or  trade  name],  MSfiA 
approved  Sheathed  Explosive  Unit". 

{15.9    Oisclosura  of  information. 

(a)  All  information  concerning  product 
specifications  and  performance 
submitted  to  MSHA  by  the  applicant 
shall  be  considered  proprietary 
information. 

(b)  MSHA  will  notify  the  applicant  of 
requests  for  disclosure  of  the 
information  concerning  their  product 
and  shall  give  the  applicant  an 
opportunity  to  provide  MSHA  with  a 
statement  of  its  position  prior  to  any 
disclosure. 

S  15.10    Post-approval  product  audit 

(a)  Approved  explosives  or  sheathed 
explosive  units  shall  be  subject  to 
periodic  audits  by  MSHA  for  the 
purpose  of  determining  conformity  with 
the  technical  requirements  upon  which 
the  approval  was  based.  Any  approved 
explosive  or  sheathed  explosive  unit 
which  is  to  be  audited  shall  be  selected 
by  MSHA  and  be  representative  of 
those  distributed  for  use  in  mines.  The 
approval-holder  may  obtain  any  final 
evaluation  report  resulting  from  such 
audits. 

(b)  No  more  than  once  a  year  except 
for  cause,  the  approval  holder,  at 
MSHA's  request,  shall  make  one  case  of 
explosives  or  25  sheathed  explosive 
units  available  at  no  cost  to  MSHA  for 
an  afidit  which  would  be  held  at  a 
mutually  agreeable  site  and  time.  The 


approval-holder  may  observe  any  audit- 
related  tests  conducted  during  this  audit. 

(c)  An  approved  product  shall  be 
subject  to  audit  for  cause  at  any  time  the 
agency  believes  that  it  is  not  in 
compliance  with  the  technical 
requirements  upon  which  the  approval 
was  based. 

§15.11    Ravocatlon. 

(a)  MSHA  may  revoke  for  cause  an 
approval  issued  under  this  part  if  the 
product — 

(1)  Fails  to  meet  the  applicable 
technical  requirements;  or 

(2)  Creates  a  hazard  when  used  in  a 
mine. 

(b)  Prior  to  revoking  an  approval,  the 
approval-holder  shall  be  informed  in 
writing  of  MSHA's  intention  to  revoke. 
The  notice  shall-i- 

(1)  Explain  the  specific  reasons  for  the 
proposed  revocation;  and 

(2)  Provide  the  approval-holder  an 
opportunity  to  demonstrate  or  achieve 
compliance  with  the  product  approval 
requirements. 

(c)  Upon  request,  the  approval-holder 
shall  be  afforded  an  opportunity  for  a 
hearing. 

(d)  If  a  product  poses  an  imminent 
hazard  to  the  safety  or  health  of  miners, 
the  approval  may  be  immediately 
suspended  withovt  a  written  notice  of 
the  agency's  intention  to  revoke.  The 
suspension  may  continue  until  the 
revocation  proceedings  are  completed. 

Subpart  B— Explosives 

915.20    Technicai  requirements. 

(a)  Chemical  composition.  The 
chemical  composition  of  the  explosive 
shall  be  within  the  tolerances  furnished 
by  the  applicant. 

(b)  Rate^f-detonation  test.  The 
explosive  shall  propagate  completely  in 
the  rate-of-detonation  test.  The  test  is 
conducted  with  a  test  detonator  on — 

(1)  A  50-inch  cdunm  of  1  Vi  inch 
diameter  cartridges;  and 

(2)  A  50-inch  column  of  the  smallest 
diameter  cartridges  less  than  1  Vi  inches 
submitted  for  testing. 

(c)  Air-gap  sensitivity.  The  air-gap 
sensitivity  of  the  explosive  shall  be  at 
least  2  inches  at  tke  minimum  firing 
temperature  and  3  inches  at  a 
temperature  between  68  and  86  °F,  and 
the  explosive  shall  propagate 
completely. 

(1)  Air-gap  sensitivity  of  the  explosive 
is  determined  in  the  explosion-by- 
influence  test  using  the  7-inch  cartridge 
method.  The  air-gap  sensitivity  is 
determined  for  1 V4  inch  diameter 
cartridges  and  each  cartridge  diameter 
smaller  than  Wa  inches.  Explosives  are 
initiated  with  a  test  detonator. 


(2)  The  test  is  conducted  at  a 
temperature  between  68  and  86  'F  and 
at  the  minimum  firing  temperature 
proposed  by  the  applicant,  or  41  °F, 
whichever  is  lower.  The  test 
temperature  at  which  the  explosive 
propagates  completely  will  be  specified 
in  the  approval  as  the  minimum  firing 
temperature  at  which  the  explosive  is 
approved  for  use. 

(d)  Gallery  test  7.  The  explosive  shall 
yield  in  gallery  test  7  a  value  of  at  least 
450  grams  for  the  lower  95  percent 
confidence  limit  (!*»)  on  the  weight  for 
50  percent  probabili^  of  ignition  (Ws«) 
and  shall  propagate  completely.  The  Us 
and  Ws*  values  for  the  explosive  are 
determined  by  using  the  Bruceton  up- 
and-down  method.  A  minimum  of  20 
trials  are  made  with  explosive  charges 
of  varying  weights,  including  wrapper 
and  seals.  Each  charge  is  primed  with  a 
test  detonator,  then  tamped  and 
stemmed  with  one  pound  of  dry-milled 
fireclay  into  the  borehole  of  a  steel 
cannon.  The  cannon  is  fired  into  air 
containing  7.7  to  8.3  percent  of  natural 
gas.  The  air  temperature  is  between  68 
and  88  T. 

(e)  Gallery  test  8.  llie  explosive  shall 
yield  in  gallery  test  8  a  value  of  at  least 
350  grams  for  the  weight  for  50  percent 
probability  of  ignition  (Wcdg)  and  shall 
propagate  completely.  The  (Wcdg)  value 
for  the  explosive  is  determined  using  the 
Bruceton  up-and-down  method.  A 
minimum  of  10  tests  are  made  with 
explosive  charges  of  varying  weights, 
including  wrapper  and  seals.  Each 
charge  is  primed  with  a  test  detonator, 
then  tamped  into  the  borehole  of  a  steel 
cannon.  The  cannon  is  fired  into  a 
mixture  of  8  pounds  of  bituminous  coal 
dust  predispersed  into  640  cubic  feet  of 
air  containing  3.8  to  4.2  percent  of 
natural  gas.  The  air  temperature  is 
between  68  and  86  'F. 

(f)  Pendulum-friction  test  The 
explosive  shall  show  no  perceptible 
reaction  in  the  pendulum-friction  test 
with  the  hard  fiber-faced  shoe.  Ten 
trials  of  the  test  are  conducted  by 
releasing  the  steel  shoe  from  a  height  of 
59  inches.  If  there  is  evidence  of 
sensiUvity.  the  test  is  repeated  with  the 
hard  fiber-faced  shoe. 

(g)  Cartridge  diameter  and  length 
changes.  (1)  For  proposed  changes  to  an 
approved  explosive  involving  only 
cartridge  diameter  or  length,  MSHA  will 
determine  what  tests.  If  any,  will  be 
required. 

(2)  When  a  proposed  change  to  an 
approved  explosive  involves  a  smaller 
diameter  than  that  specified  in  the 
approval,  the  rate-of-detonation  and  air- 
gap  sensitivity  tests  wtll  be  conducted. 
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(3)  No  test  will  be  conducted  on 
cartridges  with  diameters  the  same  as  or 
smaller  than  those  that  previously  failed 
to  detonate  in  the  rate-of-detonation 
test. 

(h)  Modification  of  requirements. 
MSHA  may  approve  an  explosive  that 
incorporates  technology  for  which  the 
requirements  of  this  part  are  not 
applicable,  if  the  Agency  determines  by 
testing  and  evaluation  that  the  explosive 
performs  as  safely  as  those  which  meet 
the  requirements  of  this  part. 

§  15.21    TotorancM  tor  Ingrsdtents. 

Tolerances  for  each  ingredient  in  an 
explosive,  which  are  expressed  as  a 
percentage  of  the  total  explosive,  shall 
not  exceed  the  following: 

(a)  Aluminum  and  physical 
sensitizers — ^The  tolerances  established 
by  the  applicant; 

(b)  Carbonaceous  materials — ±3 
percent;  and 

(c)  Moisture  and  other  ingredients — 
The  tolerances  specified  in  Table  I. 

Table  I.— Tolerances  for  Moisture  and 
Other  Inqreocnts 


Ouwiirlr  ol  ingradwil  (a*  pansm  at  loW 
•^kmm  or  ihMiri) 

Totof- 
ano* 

own*) 

0  to  SA     _  

12 

SI  19  tQO 

1  5 

10  1  10  900 

1  7 

JOtlO»0          

2.0 

30.1  to  40.0    ._ _. 

2.3 

jn  1  to^O.. 

2.5 

50.1  to  S5.0._ 

It 

SS.1  to  100.0 _ .     . 

30 

f  1S.22   ToiwrwicM  for  perfonMncet 
wrappari  and  apacWc  ^ravMy. 

(a)  The  rate  of  detonation  of  the 
explosive  shall  be  within  ±15  percent  of 
that  specified  in  the  approval. 

(b)  The  weight  of  wrapper  per  100 
grams  of  explosive  shall  be  within  ±2 
grams  of  that  specified  in  the  approval. 

(c)  Hie  apparent  specific  ^vvity  of 
the  explosive  shall  be  within  ±7.5 
percent  of  that  specified  in  the  approval. 

Subpart  C—St)MttMd  Exploaivt  UfiHs 

}  1S.30    Tachnical  rs^uirwiMnts. 

(a)  Quantity  of  explosive.  The 
sheathed  explosive  unit  shall  contain 
not  more  than  1  Vi  pounds  of  an 
approved  explosive. 

(b)  Chemical  composition.  The 
chemical  composition  of  the  sheath  shall 
be  within  the  tolerances  furnished  by 
the  applicant. 

(c)  Detonator  well  Hiesheatiwd 
explosive  unit  shaH  have  a  detonator 
well  that — 


(1)  Is  protected  by  a  sealed  covering; 

(2)  Permits  an  instantaneous 
detonator  to  be  inserted  in  the  unit  with 
the  explosive  portion  of  the  detonator 
completely  imbedded  in  the  explosive: 

(3)  Is  provided  with  a  means  of 
securing  the  detonator  in  the  well;  and 

(4)  Is  clearly  marked. 

(d)  Drop  test.  The  outer  covering  of 
the  sheathed  explosive  unit  shall  not 
tear  or  rupture  and  the  internal 
components  shall  not  shift  position  or  be 
damaged  in  the  drop  test. 

(1)  The  drop  test  is  conducted  on  at 
least  10  sheathed  explosive  units.  Each 
unit  is  dropped  on  its  top,  bottom,  and 
edge  from  a  height  of  6  feet  onto  a 
concrete  surface.  The  drop  test  is 
performed  with  the  unit  at  the  minimum 
firing  temperature  established  for  the 
explosive  used  in  the  unit 

(2)  At  least  four  units  which  have 
been  drop-tested  will  be  cut  open  and 
examined. 

(3)  At  least  six  units  which  have  been 
drop-tested  will  be  subjected  to  gallery 
test  9  and  10  as  provided  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section. 

(e)  Gallery  tests.  No  sheathed 
explosive  unit  shall  cause,  an  ignition  in 
gallery  tests  9. 10, 11,  or  12.  Ten  trials  in 
each  gallery  test  shall  be  conducted  and 
each  sheathed  explosive  unit  shall 
propagate  completely  in  all  tests. 

(1)  Gallery  test  9  is  conducted  in  each 
trial  with  three  sheathed  explosive  units 
placed  in  a  row  2  feet  apart.  One  of  the 
trials  is  conducted  with  sheathed 
explosive  units  which  have  been 
subjected  to  the  drop  test  as  provided  in 
paragraph  (d)(3)  of  this  section.  The 
units  are  placed  on  a  concrete  slab, 
primed  with  test  detonators  and  fired  in 
air  containing  7.7  to  8.3  percent  natural 
gas  or  8.7  to  9.3  percent  methane.  The  air 
temperature  is  between  41  and  66  °F. 

(2)  Gallery  test  10  is  conducted  in 
each  trial  with  three  sheathed  explosive 
units  placed  in  a  row  2  feet  apart  One 
of  the  trials  is  conducted  with  sheathed 
explosive  units  which  have  been 
subjected  to  the  drop  test  as  [wovided  in 
paragraph  (d)(3)  of  this  section.  The 
units  are  placed  on  a  concrete  slab, 
primed  with  test  detonators  and  fired  in 
air  containing  3.8  to  4.2  percent  natural 
gas,  or  4.3  to  4.7  percent  methane,  mixed 
with  0.2  ounces  per  cubic  foot  of 
predispersed  bituminous  coal  dust  The 
air  temperature  is  between  41  and  86  *F. 

(3)  Gallery  test  11  is  conducted  in 
each  trial  with  three  sheathed  explosive 
units  arranged  in  a  triangular  pattern 
with  the  uoits  in  contact  with  each 
other.  The  units  are  placed  in  a 
siratdated  crevice  formed  between  two 


square  concrete  slabs,  each  measuring 
24  inches  on  a  side  and  2  inches  in 
thickness.  The  crevice  is  formed  by 
placing  one  slab  on  top  of  the  other  and 
raising  the  edge  of  the  upper  slab  at 
least  4  inches.  The  sheathed  explosive 
units  are  primed  with  test  detonators 
and  fired  in  air  containing  7.7  to  8.3 
percent  natural  gas  or  8.7  to  9.3  percent 
methane.  The  air  temperature  is 
between  41  and  86  °F. 

(4)  Gallery  test  12  is  conducted  in 
each  trial  with  three  sheathed  explosive 
units  arranged  in  a  triangular  pattern 
with  the  units  in  contact  with  each 
other.  The  units  are  placed  in  a  comer 
formed  by  three  square  steel  plates, 
each  measuring  24  inches  on  a  side  and 
one  inch  in  thickness.  The  sheathed 
explosive  units  are  primed  with  test 
detonators  and  fired  in  air  containing  7.7 
to  8.3  percent  natural  gas  or  8.7  to  9.3 
percent  methane.  The  air  temperature  is 
between  41  and  86  °F. 

(f)  Detonation  test.  Each  of  10 
sheathed  explosive  units  shall  propagate 
completely  when  fired  at  the  minimum 
firing  temperature  for  the  explosive.  The 
units  are  initiated  with  test  detonators. 

(g)  Modification  of  requirements. 
MSHA  may  approve  a  sheathed 
explosive  unit  that  incorporates 
technology  for  which  the  requirements 
of  this  part  are  not  applicable,  if  the 
Agency  determines  by  testing  and 
evaluation  that  the  sheathed  explosive 
unit  performs  as  safely  as  those  which 
meet  the  requirements  of  this  part 

S  1S.31    Tolerances  for  higredienta. 

Tolerances  established  by  the 
applicant  for  each  ingredient  in  the 
sheath  shall  not  exceed  the  tolerances 
specified  by  Table  I  of  S  15.21  of  this 
part. 

915.32    Toleranc—  for  welpht  of 
cxpkMive,  sheath,  wi  sppei ,  and  specific 


(a)  The  weights  of  the  explosive,  the 
sheath,  and  the  outer  covering  shall  be 
within  ±7.5  percent  of  that  specified  in 
the  approval. 

(b)  The  ratio  of  the  weight  of  the 
sheath  to  that  of  the  explosive  shall  be 
within  ±7.5  percent  of  that  specified  in 
the  approval. 

(c)  The  specific  gravity  of  the 
explosive  and  sheath  shall  be  within 
±7.5  percent  of  that  specified  in  the 
approval. 
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DEPARTMENT  OF  ENERGY 
Offic*  of  Fossil  Energy 

Clean  Coal  Technology  Program 
Announcement 

Introduction 

The  United  States  Department  of 
Energy  (DOE).  Office  of  FossU  Energy 
(FE),  is  issuing  this  Announcement 
pursuant  to  Pub.  L  No.  99-500,  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act.  1987, 
which  requires  that  DOE  solicit  brief 
Statements  of  Interest  in,  and 
Informational  Proposals  for,  projects 
employing  emerging  clean  coal 
technologies  that  are  capable  of 
retrofitting,  repowering,  or  modernizing 
existing  facilities.  The  Act  further 
provides  that  projects  submitted  in 
response  to  this  Program  Announcement 
must  meet  the  cost-sharing  criteria 
provided  for  the  Clean  Coal  Technology 
Program  in  Pub.  L.  No.  99-190.  DOE 
expects  to  analyze  the  information 
submitted  and  to  prepare  two  reports  to 
Congress.  The  first  report  is  due  by 
March  6, 1987.  and  will  consist  of  a 
summary  of  the  re^MHises  received 
based  on  the  completed  forms  provided 
in  this  Announcement.  The  second 
report,  which  will  be  transmitted  to  the 
Congress  within  120  days  from  the 
deadline  for  responses  to  this 
Announcement,  will  contain  the 
analyses  and  assessmoits  described  in 
the  "Objective"  section  of  this 
Announcement. 

It  should  be  emphasized  that  DOE  has 
no  monies  to  fund  any  of  the  projects 
that  may  be  proposed,  does  not 
anticipate  funding  any  proposals 
pursuant  to  this  Annminrprppnt.  and 
cannot  reimburse  submitters  for  {uiy 
expenses  they  may  incur  in  responding 
to  this  Announcement.  This  sdidtation 
is  being  conducted,  as  required  by  law, 
so  that  Congress  may  have  additional 
information  with  which  to  consider  the 
need  for  further  funding  in  support  of  a 
second  competitive  clean  coal 
technology  solicitation. 

This  Ajuiouncement  is  open  to 
emerging  clean  coal  technologies  for  all 
market  applications,  including  electric 
utility,  industrial,  commercial, 
transportation,  and  residential  markets. 
Examples  of  eligible  technologies 
include,  but  are  not  limited  to,  the 
following  generic  emission  reduction 
technologies  and  processes  or 
combinations  that  include  one  or  more 
of  these  technologies  or  processes: 

1.  Coal  cleaning, 

2.  Dry  sorbent  injection, 

3.  (a)  Partial  stack  gas  scrubbing,  or 
(b)  Advanced  scrubbing  techniques. 


4.  Nitrogen  oxides  controls,  and 

5.  Repowering  of  existing  equipment. 
For  purposes  of  this  Announcement, 

while  a  proposed  demonstration  may  be 
at  a  greenfield  site  or  an  existing 
facility,  in  all  instances  the  technology 
to  be  demonstrated  must  be  capable  of 
retrofitting,  repowering,  or  modernizing 
existing  facilitiea  Retrofitting, 
repowering,  or  modernizing  inqludes 
modifications  to  en  existing  power 
producing  or  consuming  unit  (e.g^ 
industrial  processes]  to  enable  it  to  use, 
or  continue  to  use,  coal  or  a  coal-based 
fuel  to  accomplish  some  stated  purpose 
(e.g.,  convert  from  oil  or  gas  to  coal, 
reduce  emissions,  extend  life,  or 
increase  capacity).  For  projects 
involving  a  retrofit  to  a  coal-based  fuel, 
the  project  may  include  modifications  to 
the  power-producing  unit  as  well  as  the 
facility  to  produce  the  fuel.  Proposals 
and  Statements  of  Interest  are  not 
limited  to  those  connected  with  electric 
power  generating  technologies. 

Note,  however,  that  this 
Announcement  is  not  open  to  emerging 
clean  coal  technology  projects  that 
duphcate  either  current  or  previous 
demonstrations,  or  the  nine  projects 
selected  for  award  of  cooperative 
agreements  pursuant  to  the  February  17. 
1988.  Program  Opportunity  Notice  (POlVf) 
for  Clean  Coal  Technology 
Demonstration  Projects  (DE-PSOl- 
86FE60966)  (see  Section  entitled 
"Previous  Respoadents"). 

Previous  Respondents 

Prospective  submitters  are  advised 
that  previous  respondents  to  either  the 
November  1984  "Program 
Announcement  fiar  Information 
Regarding  Emerging  Clean  Coal 
Technologies,"  also  known  as  the 
"SectiOT!  321"  announcement,  or  the 
aforementioned  February  17, 1986.  PON. 
are  welcome  to  submit  a  Statemott  of 
Interest  or  Informational  Proposal  in 
response  to  this  Announcement 
Respondents  may  propose  projects 
previously  submitted  or  similar  projects, 
if  such  projects  otherwise  satisfy  the 
requirements  set  forth  in  this 
Announcement  including,  but  not 
limited  to,  the  proscription  against 
duplication  of  current  or  previous 
demonstration  projects.  It  is  important 
to  note  that  submittals  provided  in 
response  to  either  of  the  earlier 
announcements  will  not  be  evaluated  or 
considered  in  any  way  with  regard  to 
this  Announcement,  unless  they  are 
resubmitted  under  this  solicitation. 
Prospective  submitters  are  advised, 
therefore,  that  they  must  submit  a  new 
Statement  of  Interest  or  Informational 
Proposal  if  they  wish  to  offer  clean  coal 


technologies  for  consideration  in  the 
context  of  the  present  Announcement. 

Objective 

The  objective  of  this  Announcement  is 
to  request  Statement!  of  Interest  in,  and 
Informational  Proposals  for,  projects 
employing  emerging  clean  coal 
technologies  that  are  capable  of 
retrofitting,  repowering,  or  modernizing 
existing  facilities.  These  submittals  are 
being  requested  for  the  sole  purpose  of 
allowing  the  Departn^ent  of  Energy  to 
prepare  and  submit  to  Congress  two 
reports,  as  fellows: 

1.  A  summary  report  on  the  number, 
nature,  and  contents  of  the  responses 
recraved.  based  on  the  Public  Abstract 
and  Project  Summary  forms  described  in 
the  "Special  Instructions"  portion  of  this 
Annovincement.  This  first  report  will  be 
submitted  to  the  Congress  no  later  than 
March  6, 1987. 

2.  A  secot^d  report,  which  will  be 
submitted  to  the  Congress  no  later  than 
120  days  afte^  the  deadline  date  for 
receipt  of  sutjmittals  In  response  to  this 
Announcen^nt.^that: 

•  Analyzes  the  information  contained  in 
such  Statements  of  Intenesl  and  Informational 
Proposals,  and 

•  Assesses  the  potential  usefulness  and 
CMnmercial  viability  of  «ach  emerging  clean 
coal  technology  for  which  a  Statement  of 
Interest  or  Informational  Proposal  has  been 
received. 

Statements  of  Interest  and  Informational 
Proposals 

Statements  of  Interest  and 
Informational  Proposals  submitted  in 
response  to  this  Announcement  shall 
propose  a  project  employing  at  least  one 
emerging  clean  coal  technology  that  is 
capable  of  retrofitting,  repowering,  or 
modernizing  existing  facilities  and  that 
meets  the  cost-sharing  criteria  described 
m  the  section  of  this  Announcement 
entitled,  "Government  Financial 
Participation."  As  previously  noted,  no 
monies  currently  are  available  to  fund 
proposals  for  projects  submitted  in 
response  to  this  Announcement. 
Statements  of  Interest  and  Informational 
Proposafai  shall  be  brief,  shall  not 
exceed  a  total  of  ten  (10)  8^!*  x  11" 
pages,  and  should,  if  known,  include 
descriptions  of  the: 

(1)  Specific  technology,  including  (a)  the 
application(s)  proposed  for  both  the 
demonstration  project  and  the 
commercialized  technology,  (b)  whether  best 
suited  for  retrofit,  for  repowering.  or  for 
mwdemization  of  existing  facilities,  and  (c) 
how  it  differs  from  other  known 
demonstrations  that  may  l>e  similar 

(2)  She.  if  known. 

(3)  Tjtpe(sl  of  coal  to  be  used,  including 
typical  sulfur  content,  both  for  the 
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demonstration  project  and  as  envisioned  for 
the  commercialized  technology; 

(4)  Project  size,  e.g..  generating  capacity, 
coal  consumption  rate,  etc.; 

(5)  Total  estimated  project  cost  and  the 
cost-share  that  would  be  oR^ered: 

(6)  Environmental  performance  of  the 
technologyCs)  with  respect  to  estimated 
wastes  and  releases  of  emissions  and 
effluents  for  both  the  demonstration  project 
and  the  commercialized  version.  Information 
should  be  included  with  respect  to  air 
emissions  as  follows: 

•  Emissions  reduction  measured  as  a 
percentage  of  sulfur  dioxides  and  oxides  of 
nitrogen  removed; 

•  Cost  of  achieving  these  emission 
reductions  expressed  in  dollars  per  ton; 

•  Applicability  to  existing  sources  utilizing 
high  sulfur  coal;  and 

•  Market  potential  for  retrofit  application. 

(7)  Economic  and  technical  performance  of 
the  technology  in  comparison  with  competing 
technologies. 

Respondents  are  advised  that  DOE  is 
not  requesting  extensive  data  on 
technical  perfonnance.  project  design, 
partnership  arrangements,  project 
economics,  or  environmental  impacts  as 
part  of  any  proposed  submission  under 
this  Announcement. 

Special  Instnicdons 

Statements  of  Interest  and 
Informational  Proposals  shall  be 
prepared  to  comply  with  the  special 
instructions  provided  below,  and  shall 
be  structured  in  the  following  order 

(1)  Statement/Proposal  Cover  Sheet 
(Appendix  A;  see  Special  Instruction  No.  1. 
below), 

(2)  Public  Abstract  (Appendix  B;  see 
Special  Instruction  No.  2,  below). 

(3)  Project  Summary  (Appendix  C;  see 
Special  Instruction  No.  3,  below),  and 

(4)  Statement  of  Interest/Informational 
Proposal  Narrative  Text. 

1.  Statement/Proposal  Cover  Sheet 

Appendix  A  of  this  Announcement 
provides  a  form  that  shall  be  used  for 
the  preparation  of  the  cover  sheet  of  the 
Statement  of  Interest  or  Informational 
Proposal.  Submitters  are  required  to 
complete  the  form  in  accordance  with 
the  instructions  that  follow,  and  then  to 
photocopy  that  form  for  use  as  Page  1  of 
each  copy  of  the  submittal.  Instructions 
for  the  form  are  provided  below: 

(1)  Copy  number.  Each  submittal  shall  be 
provided  in  one  (1)  original  and  six  (6)  copies. 
In  this  space,  indicate  the  copy  number  of  the 
particular  volume,  using  number  1  for  the 
original  and  numbers  2  through  7  for  the  six 
copies. 

(2)  Technology.  Identify  the  emerging  clean 
coal  technologyls]  employed  in  your  project. 

(3)  Title.  Provide  the  full  title  of  the 
Statement  of  Interest  or  Informational 
Proposal.  The  title  should  reflect  the 
substance  of  the  project. 


(4)  Submitter  Name(s).  Identify  the  name(s) 
of  the  submitting  entity  or  entities,  listing  the 
primary  party  first. 

15)  (6)  (7)  (8)  Full  Mailing  Address.  Provide 
for  the  primary  party,  i.e.,  for  the  entity  that 
DOE  should  contact,  if  necessary. 

(9)  Project  Location(s).  If  known,  identify 
the  geographic  location(s)  of  the  proposed 
project(s)  to  the  extent  possible. 

(10)  Primary  Contact.  Enter  the  name  of  the 
person  that  DOE  should  contact  if  the  need 
arises. 

(11)  Phone  Number(s).  For  the  primary 
contact  area  code  first 

(12)  Proprietary  Information  Instructions. 
Self-explanatory. 

2.  Public  Abstract 

Submitters  shall  provide  a  Public 
Abstract  for  their  submittal  that 
provides  an  overview  of  the  proposed 
project.  Appendix  B  of  this 
Announcement  provides  a  form  that 
shall  be  used  for  the  preparation  and 
submittal  of  the  Public  Abstract.  One 
continuation  sheet  may  be  used  if 
necessary,  for  a  total  length  not  to 
exceed  two  pages.  The  Public  Abstract 
should  describe  the  proposed  project, 
the  speciflc  emerging  clean  coal 
technology  proposed,  the  ability  of  the 
technology  to  be  used  for  retrofitting, 
repowering,  or  modernizing  existing 
facilities,  ^e  objective,  methodology, 
sponsoring  organization(8),  time  fi-ame 
(project  duration),  total  estimated 
project  cost  and  the  cost-sharing  that 
would  be  offered.  Submitter*  are 
advised  that  this  Public  Abstract  will  be 
released  to  the  pubUc  by  DOE. 
Therefore,  it  shall  not  contain  any 
proprietary  data  or  confidential 
business  information. 

Submitters  should  include 
photocopies  of  the  Public  Abstract  in 
each  of  the  seven  copies  of  their 
proposal  or  statement  of  interest. 

Nothing  should  appear  on  the  reverse 
side  of  any  of  the  copies  of  the  Public 
Abstract 


3.  Project  Summary 

Submitters  also  shall  complete  and 
include  in  their  proposals  and 
statements  of  interest  the  Project 
Summary  form  provided  as  Appendix  C 
of  this  Ajinouncement.  As  for 
Appendices  A  and  B,  photocopies  of 
Appendix  C  should  be  included  in  each 
of  the  seven  submittal  copies.  Please 
note  that  it  is  to  the  benefit  of  all  those 
concerned  to  provide  as  specific 
information  as  possible.  Detailed 
instructions  for  Appendix  C  follow: 

(1 )  Technology.  Same  as  for  the  submittal 
cover  sheet  Entry  2. 

(2)  Project  Title.  Same  as  for  the  submittal 
cover  sheet  Entry  3. 

(3)  Submitter  Name(s).  Same  as  for  the 
submittal  cover  sheet.  Entry  4. 


(4)  Primary  Submitter's  AddreM.  Same  as 
for  the  submittal  cover  sheet  Entries  5,  S,  7. 
and& 

(5)  (6)  Primary  Contact  and  Telephone 
Number.  Same  as  for  the  submittal  cover 
sheet  Entries  10  and  11. 

And,  if  known,  please  provide  the  following 
information: 

(7)  Project  Location(8).  Same  as  for  the 
submittal  cover  sheet.  Entry  9. 

(8)  County(ies).  Corresponds  to  above  Item 
7. 

(9)  AppHcation(s):  Refers  to  the  submitters 
proposed  emerging  clean  coal  technology, 
e.g.,  retrofits  coal-fired  industrial  boiler, 
repowering  of  large  electric  utility  generating 
unit  modernizing  of  coal-flred  electric 
generating  unit  etc 

(10)  Types  of  Coal  to  be  Used  by  the 
Proposed  Demonstration  Project  and  typical 
sulfur  content  e.g..  Pennsylvania  bituminous 
(3%),  Texas  lignite  (1%),  etc. 

(11)  Coal  Source(s).  Refers  to  above  Item 
10;  mine(s)  and  8eam(8),  if  kno%vn. 

(12)  Coal  Use  Rate  or  Other  Measure  of 
Proposed  Project  Size,  e.g.,  10  tons  of  coal 
throughput/hour.  650  MWe  power  plant 
retrofit  etc. 

(13)  Environmental  Performance  Aspects. 
Summary  of  the  portion  of  the  submittal  that 
addresses  the  environmental  performance  of 
the  technology  with  respect  to  emissions. 

(14)  Proposed  Project  Duration  by  Phase,  in 
months. 

(15)  Proposed  Project  Total  Duration.  Sum 
of  the  durations  of  the  phases  in  above  Item 
14. 

(16)  Estimated  Total  Cost  of  the  Project 
(Submitter  and  Govenmient). 

(17)  Submitter's  Estimated  Cost-Share. 
State  as  a  percentage  of  the  toUl  given  for 
above  Item  16. 

(18)  Estimated  Project  Costs  by  Phase.  Self- 
explanatory,  but  must  agree  with  above  Items 
16  and  17. 

Numnber  of  Copies  Required 

Each  submittal  should  consist  of 
seven  (7)  copies,  one  original  and  six  (6) 
photocopies.  The  original  copy  of  the 
Informational  Proposal  or  Statement  of 
Interest  shall  contain  all  documents  that 
bear  original  signatures. 

Cover  Sheets,  Public  Abstracts,  and 
Project  Summaries  should  each  be  on 
separate  sheets  of  paper  that  contain  no 
writing  or  information  of  any  kind  on  the 
reverse  sides.  In  each  instance,  for  all 
three  items,  no  other  information  shall 
appear  with  or  be  added  to  that  required 
in  Appendices  A,  B,  and  C. 

Government  Financial  Participation 

Funds  are  not  available  for  the 
support  of,  or  to  reimburse  submitters 
for  the  cost  of  preparing.  Informational 
Proposals  and  Statements  of  Interest 
received  in  response  to  this 
Announcement.  The  Department  does 
not  intend  to  enter  into  contracts  or 
financial  assistance  awards  with 
respondents  to  this  Announcement,  and 
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reiterates  that  the  Statnoentt  of  Interest 
and  Inforraationai  Proposals  received 
will  be  used  solely  for  the  purpose  of 
analyzing  and  reporting  to  Congress. 
The  need  for  further  demonstrations  will 
be  considered  by  Congress  after 
evaluating  the  information  received 
under  this  solicitation. 

Pub.  L  No.  99-500  provides  that 
projects  submitted  in  respmse  to  this 
Announcement  nevertheless  must  be 
able  to  satisfy  the  cost-sharing  criteria 
that  were  established  in  Pub.  L.  No.  99- 
190.  The  pertinent  portions  of  Pub.  L.  No. 
99-190  are  provided  below  for  the 
convenience  of  prospective  submitters: 

Pub.  L.  No.  99-190  provided,  in 
pertinent  part,  that: 

.  .  .  the  Secretary  [of  Energy]  shall  not 
finance  more  than  50  per  centum  of  the  total 
costs  of  a  project  as  estimated  by  the 
Secretary  as  of  the  date  of  award  of  financial 
assistance:  Provided  further.  That  cost- 
sharing  by  project  sponsors  is  required  in 
each  of  the  design,  construction,  and 
operating  phases  proposed  to  be  included  in 
a  project:  Provided  further.  That  financial 
assistance  for  costs  in  excess  of  those 
estimated  as  of  the  date  of  award  of  original 
financial  assistance  may  not  be  provided  in 
excess  of  the  proportion  of  costs  borne  by  the 
Government  in  the  original  agreement  and 
only  up  to  25  per  centum  of  the  original 
financial  assistance:  Provided  further.  That 
revenues  or  royalties  from  prospective 
operation  of  projects  beyond  the  time 
considered  in  the  award  of  financial 
assistance,  or  proceeds  from  prospective  sale 
of  the  assets  of  the  project,  or  revenues  or 
royalties  from  replication  of  technology  in 
future  projects  or  plants  are  not  cost-sharing 
for  the  purposes  of  this  appropriation: 
Provided  further.  That  other  appropriated 
Federal  funds  are  not  cost-sharing  for  the 
purposes  of  this  appropriation:  Provided 
further.  That  existing  facilities,  equipment, 
and  supplies,  or  previously  expended 


research  or  developaient  funds  are  not  cost- 
sharing  for  the  purposes  of  this  appropriation, 
except  as  amoriized,  depreciated,  or 
expensed  in  normal  business  practice. 

Proprietary  Information 

Submitters  shoidd,  to  the  extent 
possible,  avoid  including  proprietary 
and  confldential  business  information  in 
their  Statements  of  Interest  and 
Informational  Proposals.  However, 
information  provided  by  a  submitter  and 
identified  as  trade  secret  or  confidential 
business  information  will  be  treated  in 
confidence,  to  the  extent  permitted  by 
law,  provided  that  this  information  is 
clearly  marked  by  the  submitter  with  the 
term,  "Confidential  Proprietary 
Information,"  and  provided  that 
appropriate  page  mimbers  are  inserted 
into  the  legend  that  is  set  forth  below 
which  must  be  placed  on  the  submission 
cover  sheet. 

Notice  Re  Restriction  on  Disclosure  and  Use 
of  Data 

This  submission  includes  data  that 
constitute  trade  secrets  or  confidential 
business  information  and  shall  not  be 
duplicated,  used,  or  disclosed,  in  whole  or  in 
part,  for  any  purpose  other  than  to  analyze 
information  contained  in  this  submission, 
except  to  the  extent  permitted  or  required  by 
law.  This  restriction  does  not  limit  the 
Government's  right  to  use  information 
contained  in  these  data  if  it  is  obtained  from 
another  source  without  restriction.  The  data 
that  are  subject  to  this  restriction  are 

contained  in  sheets (insert  page 

numbers  or  other  identification  of  sheets]. 

Each  sheet  of  data  the  submitter  wishes 
to  restrict  must  be  marked  with  the 
following  legend: 

Use  or  disclosure  of  data  contained  on  this 
sheet  is  subject  to  the  restriction  on  the  cover 
sheet  of  this  submission. 


Submission  Preparation  Costs 

The  Department  is  not  able  to 
reimburse  submitters  for  any  costs 
associated  with  the  preparation  of 
Statements  of  Interest  or  Informational 
Proposals. 

DATE:  The  deadline  for  receipt  of 
submittals  at  the  addresses  identified 
below  is  3:30  p.m.,  e.s.t,  on  the  60th 
(sixtieth)  day  after  the  date  of 
publication  of  this  Program 
Announcement  in  the  Federal  Register. 
In  the  event  that  the  60th  day  coincides 
with  a  Saturday,  Sunday,  or  Federal 
holiday,  the  deadline  date  shall  be  the 
first  business  day  that  follows 
thereaft  —.  I 

ADDRESSES:  Mailed  submittals  should 
be  addressed  to:  Director,  Office  of  Coal 
Combustion  Systems,  Fossil  Energy,  FE- 
23,  GTN,  U.S.  Department  of  Energy, 
Washington,  DC  20545. 

Hand-delivered  submittals  should  be 
brought  Monday  through  Friday,  except 
on  Federal  holidays,  between  the  hours 
of  8:30  a.m.  to  3:30  p.m.,  to:  North  Lobby, 
U.S.  Department  of  Energy,  Maryland 
Route  118.  Germantown,  Maryland. 
ATTN:  Fossil  Energy,  FE-23. 

FOR  FURTHER  INFORMATION  CONTACH 

Dr.  Howard  Feibus,  Dieector,  Office  of 
Coal  Combustion  Systems.  Fossil 
Energy.  FE-23,  GTN,  US.  Department  of 
Energy,  Washington.  DC  20545.  (301) 
353-434a 

Issued  in  Washington,  DC,  November  5, 
1986. 

).  Allen  Wampler. 

Assistant  Secretary,  Fossil  Energy. 
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PROGRAM  ANNOUNCEMENT 
for 


Appendix  A 
DOE  USE  ONLY 


Information  Regarding  Emerging  Clean  Coal  Technologies 
Capable  of  Retrofitting,  Repowering,  or 
Modernizing  Existing  Facilities 


STATEMtN I /PROPOSAL  COVER  SHEET 


(1)  Copy  No. 


(2)  Technology: 

(3)  Title: 


(4)  Submitter  Name{s) 


(5)  Mail ing  Address; 


(6)  City: 


_(7)  State; 


.(8)  Zip; 


(9)  Project  Location(s) 

(10)  Primary  Contact:  

(11)  Phone  Number(s): 


(12)  Does  this  submittal  contain  proprietary  or  business-confidential 
information?  Circle    YES    or    NO 

If  your  answer  is  YES.  insertthe  Notice  re  Restriction  on  Disclosure 
and  Use  of  Data  (provided  in  the  Program  Announcement)  in  the  space 
below: 
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PUBLIC  ABSTRACT 


Technology: 
Title: 
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1   2 


19  86 


Submitter  Name(s): 


Abstract; 
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PROJECT  SUMMARY 


(1)  Technology: 


(2)  Project  Title: 


(3)  Submitter  Name{s): 


(4)  Primary  Submitter's  Address 


(5)  Primary  Contact:  

(6)  Telephone  Number:  __ 

(7)  Project  Locat1on($>: 


(8)  County(ies): 


(9)  Appllcatlon(s); 


(10)  Types  of  Coal  to  be  Used: 


(11)  Coal  Source(s): 
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PROJECT  SUMMARY  CONTINUED 


Appendix  C 


(12)  Coal  Use  Rate/Project  Size: 


(13)  Environmental  Performance  Aspects: 


UMI 


I 


(14)  Proposed  Project  Duration,  for  Phase  1,  Design  and 

Permitting (months). 

Phase  2,  Construction  and  Startup  ("Shakedown"): 


Phase  3,  Operation,  Data  Collection,  Reporting,  and 
Disposition (months). 

(15)  Proposed  Project  Total  Duration:  _ 

(16)  Estimated  Project  Total  Cost:  $  * 

(17)  Submitter's  Estimated  Cost-Share 

(18)  Estimated  Project  Costs  by  Phase 


(months) 


i  M^  1   .: 


Cost  ($) 


Submitter's 
Share  (%) 


Government 
Share  {%) 


Phase  1,  Design 
and  Permitting: 

Phase  2,  Construc- 
tion and  Startup: 

Phase  3.  Operation, 
Data  Collection, 
Reporting,  and 
Disposition: 


TOTAL: 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Regiater  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 
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present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
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documents. 
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Title  3— 

The  President 


41067 


Presidential  Documents 


Notice  of  November  10,  1986 
Continuation  of  Iran  Emergency 


[FR  Doc.  86-25807 
Filed  11-12-86:  10:02  am] 
Billing  code  3195-01-M 


On  November  14. 1979.  by  Executive  Order  No.  12170.  the  President  declared  a 
national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  situation  in  Iran 
Notices  of  the  continuation  of  this  national  emergency  were  transmitted  by  the 
President  to  the  Congress  and  the  Federal  Register  on  November  12.  1980. 
November  12.  1981.  November  8.  1982.  November  4.  1983.  November  7.  1984 
and  November  1. 1985.  Because  our  relations  with  Iran  have  not  yet  returned 
to  normal  and  the  process  of  implementing  the  January  19.  1981.  agreements 
with  Iran  is  still  underway,  the  national  emergency  declared  on  November  14 
1979.  must  continue  in  effect  beyond  November  14. 1986.  Therefore,  in  accord- 
ance with  Section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I 
am  continuing  the  national  emergency  with  respect  to  Iran.  This  notice  shaU 
be  pubhshed  in  the  Federal  Regbter  and  transmitted  to  the  Congress. 


THE  WHITE  HOUSE, 
November  10,  1986. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general    ^^plicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  906  and  944 

Oranges  and  Grapefruit  Grown  in 
Texas,  and  Imported  Oranges; 
Revision  of  Grade,  Size,  Container, 
and  Container  Marking  Requirements 

agency:  Agricultural  Marketiiui  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  temporarily:  (i) 
Relaxes  the  current  minimum  grade 
requirements  for  Texas  oranges,  Texas 
grapefruit,  and  imported  oranges:  (2) 
lowers  the  minimum  size  requirement 
for  Texas  grapefruit;  and  [3)  suspends 
certain  container  marking  requirements. 
Such  action  will  permit  shipment  of 
oranges  and  grapefruit  which  are 
slightly  lower  in  quality,  and  grapefruit 
which  are  slightly  smaller  in  size  during 
the  1986-a7  season,  in  recognition  of  the 
overall  quality  of  the  crop  and 
anticipated  market  conditions.  Also,  it 
will  authorize  another  container  which 
is  needed  for  shipment  of  Texas  oranges 
and  grapefruit. 

EFFECTIVE  DATE:  November  7, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  L.  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Washington.  DC  20250, 
telephone  202-447-5697. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA,  the  Administrator  of  AMS 
has  considered  the  impact  of  this  rule 
upon  small  entities.  This  action  relaxes 
for  the  1986-87  season  the  grade  and 
size  requirements  for  Texas  grapefruit, 
and  the  grade  requirements  for  Texas 
and  imported  oranges.  Likewise,  a 
container  marking  requirement 
pertaining  to  U.S.  No.  2  grade  Texas 
oranges  and  grapefruit  would  be 
relaxed.  Also,  another  container  would 
be  authorized  on  a  permanent  basis  for 
the  shipment  of  Texas  oranges  and 
grapefruit.  This  action  will  impose  no 
new  or  additional  costs  of  affected 
handlers,  producers,  and  importers. 
Jt  is  estimated  that  22  handlers  of 
Texas  oranges  and  grapefruit  under  the 
marketing  order  for  fresh  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas  and  10 
importers  of  oranges  will  be  subject  to 
regulation  during  the  course  of  the 
current  season  which  began  in  early 
October  1988  and  ends  on  July  31. 1987. 
The  great  majority  of  these  handlers, 
producers,  and  importers  may  be 
classified  as  small  entities.  In  addition, 
there  are  in  excess  of  3.000  producers  in 
the  production  area. 

TTiis  revision  of  the  Texas  orange  and 
grapefruit  requirements  is  issued  under 
the  marketing  agreement,  as  amended, 
and  Order  No.  906.  as  amended  [7  CFR 
Part  906),  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas.  The 
agreeement  and  order  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601-674).  This  revision  of  the 
Texas  orange  and  grapefruit 
requirements  is  based  upon  the 
unanimous  recommendation  of  an 
information  submitted  by  the  Texas 
Valley  Citrus  Committee,  established 


under  the  order,  and  upon  other 
available  information. 

This  final  rule:  (1)  Relaxes  for  Texas 
oranges  and  imported  oranges,  the 
current  minimum  grade  requirement  of 
U.S.  No.  2,  to  U.S.  No.  2  with  additional 
allowances  for  fruit  with  thorn 
scratches,  scale,  green  spots,  oil  spots, 
and  discoloration;  (2)  relaxes  for  Texas 
grapefruit  the  current  minimum  grade 
requirement  of  U.S.  No.  2,  to  U.S.  No.  2 
with  additional  allowances  for  thorn 
scratches,  scale,  green  spots,  and  shape; 
and  (3)  permits  the  shipment  of  smaller 
size  grapefruit  by  lowering,  for  all 
grades  of  Texas  grapefruit,  the  minimum 
size  requirement  to  pack  size  112  with  a 
minimum  diameter  of  SVie  inches.  These 
changes  are  in  effect  through  July  31, 
1987.  Currently,  the  minimum  size 
requirement  for  U.S.  No.  2  grade  Texas 
grapefruit  is  pack  size  96  with  a 
minimum  diameter  of  S'/m  inches,  while 
for  U.S.  No.  1  grade  grapefruit  the 
minimum  is  already  pack  size  112  with  a 
minimum  diameter  of  SVie  inches. 

Section  8e  of  the  Act  [7  U.S.C.  608e-l) 
provides  that  whenever  specified 
commodities,  including  oranges  and 
grapefruit,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  are  prohibited  unless  they 
meet  the  same  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  Since  this  action  would 
relax  the  minimum  grade  requirement 
for  domestically  produced  oranges,  this 
change  would  also  be  applicable  to 
imported  oranges  during  the  period  that 
the  domestic  handling  requirements  are 
in  effect.  This  action  does  not  change 
the  import  requirements  for  grapefruit 
because  imported  grapefruit  is  governed 
by  Grapefruit  Regulation  6  (7  CFR 
944.106).  Regulation  6  apphes  the 
requirements  for  Florida  grapefruit  (7 
CFR  Part  905)  to  imported  grapefruit 

Because  the  current  minimum  grade 
requirements  are  relaxed  in  this  final 
rule  by  permitting  additional  allowances 
for  scratches  and  other  imperfections, 
the  container  marking  provision  is 
suspended  through  July  31, 1987.  The 
suspension  is  designed  to  prevent  the 
need  for  a  "qualified  U.S.  No.  2  grade" 
stamp  and  to  prevent  confusion  on  the 
part  of  packinghouse  personnel  who 
stamp  the  "grade"  on  the  containers.  In 
addition,  the  rule  authorizes  the  use  of  a 
new  container  by  permitting  handlers  to 
ship  Texas  oranges  and  grapefruit  in  a 
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%  fiberboani  crib,  provided  that  the  crib 
ia  used  only  once  for  the  shipment  of 
citrus  fruit.  The  one-time  use 
requirement  is  necessary  to  help  control 
the  spread  of  postharvest  diseases 
commonly  found  in  the  marketplace. 
The  dimension,  shape,  and  strength  of 
the  container  are  specified  in  the 
regulation  and  are  consistent  with  the 
other  container  requirements  currently 
in  effect.  The  committee  has  found  the 
%  fiberboard  crib  to  be  a  suitable 
container  based  on  its  use  on  an 
experimental  basis  over  several 
seasons. 

The  relaxed  grade,  size,  and  container 
marking  requirements  for  the  1986-67 
season  are  the  same  as  those  in  effect 
during  the  1985-86  season. 

Relaxation  of  the  current  minimum 
grade  and  size  requirements  for  Texas 
oranges  and  grapefruit  recognizes  the 
overall  quality  of  the  crop  and 
anticipated  market  conditions  and 
should  result  in  increased  fresh  market 
sales  and  improved  returns  to  growers. 
The  committee  reports  that  while  the 
quality  of  the  1986-87  Texas  orange  and 
grapefruit  crop  is  good,  only  a  small 
volume  of  fruit  will  be  avaUable  for 
&«sh  market  shipment.  The  committee 
recommended  the  grade  and  size 
relaxations  to  allow  shipment  of  as 
much  fruit  into  the  fresh  market  as  the 
1986-87  crop  conditions  will  allow, 
while  providing  consumers  with  an 
acceptable  product.  This  continues  the 
industry's  efforts  to  get  back  into  the 
fresh  market  since  the  devastating 
freeze  in  1983. 

Similar  to  last  year,  the  committee 
reports  that  for  the  1986-87  season 
Texas  ortuiges  and  grapefruit  have 
abnormal  amounts  of  skin  blemishes 
due  to  bird  pecks,  wind  and  twig 
scarring,  and  inadequate  spray 
coverage.  The  committee  believes  that  a 
considerable  amount  of  fruit  on  the  frees 
will  not  meet  current  minimum  grade 
and  size  requirements  and  that  some  of 
this  fruit  would  likely  be  abandonded 
unless  current  requirements  are  relaxed 
because  of  inadequate  market  outiets 
for  such  fruit.  This  is  partly  due  to  the 
fact  that  the  juice  plants  are  expected  to 
operate  for  a  short  period  of  time  this 
season.  Because  the  1986-87  Texas 
orange  and  grapefruit  harvest  began  in 
early  October,  prompt  action  is  required. 

The  1985-86  season  marked  the  first 
commercial  production  of  citrus  from 
Texas  since  the  freeze  of  December 
1983.  However,  only  about  two  percent 
of  a  normal  [pre-freeze]  grapefruit  crop 
was  produced  and  about  six  percent  of  a 
normal  orange  crop  was  produced. 
Texas  orange  production  is  estimated  by 
the  conunittee  at  1.45  million  cartons,  2.4 
times  greater  than  the  0.6  million  cartons 


produced  in  1985-66.  This  would 
represent  about  15  percent  of  pre-freeze 
orange  production  levels  of  about  11-12 
million  cartons.  Competing  domestic 
orange  production  areas  are  also 
expected  to  have  larger  crops  this 
season  with  an  11  percent  increase  in 
U.S.  orange  production  predicted. 

At  four  million  cartons,  the  1986-87 
grapefruit  crop  is  forecast  by  the 
committee  to  be  ten  times  greater  than 
last  year's  0.4  million  carton  crop. 
However,  if  attained,  this  level  of 
grapefruit  production  would  only  be  15 
percent  of  a  normal  (pre-freeze)  crop. 
Pre-freeze  grapefruit  production  levels 
were  about  25-30  million  cartons. 
Although  the  Texas  grapefruit  crop  is 
expected  to  be  ten  times  larger  than  last 
year,  it  is  still  only  15  percent  of  normal 
(compared  to  two  percent  last  year). 
U.S.  grapefruit  production  is  only 
expected  to  show  a  five  percent 
increase. 

The  suspension  of  the  container 
marking  requirement  and  the 
authorization  of  another  container  for 
shipments  will  facilitate  the  packing  and 
shipment  of  Texas  oranges  and 
grapefruit  this  season. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  amendment 
of  §S  906.340.  906.365,  and  944.312  will 
tend  to  effectuate  the  declared  policy  of 
the  Act  and  be  in  the  public  interest. 

Pursuant  to  5  U.B.C.  553,  it  is  hereby 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and  to 
engage  in  public  procedure  with  respect 
to  this  action  and  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
restrictions  on  the  handling  of  Texas 
oranges  and  grapefruit  and  imported 
oranges;  (2)  handlers  of  Texas  oranges 
and  grapefruit  are  aware  of  this  action 
which  was  recommended  by  the 
committee  at  a  public  meeting,  and  they 
will  require  no  additional  time  to 
comply  with  the  rule;  (3)  this  rule  should 
become  effective  as  soon  as  possible 
because  shipment  of  the  1986-67  season 
Texas  orange  and  grapefruit  crops  has 
already  began;  and  (4)  the  orange  import 
requirements  are  mandatory  under 
section  8e  of  the  Act. 

List  of  Subjects 

7  CFR  Part  906 

Marketing  agreement  and  orders. 
Oranges,  Grapefruit,  Texas. 


7  CFR  Part  944 

Food  grades  on  standards,  Imports, 
Oranges. 

1.  The  authority  citation  for  7  CFR 
Parts  906  and  944  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  906.340  is  amended  by 
adding  a  paragraph  (a)(l](ix],  by 
changing  the  period  to  a  colon  and 
adding  a  proviso  following  the  last  word 
in  paragraph  (a)(3)  of  such  section. 

PART  906-ORANCES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

§  906.340    Container,  Pack  and  Container 
Marldng  Regulation. 

(a)  *  *  * 

(1)  *  •  * 

(ix)  Octagonal  or  rectangular  % 
fiberboard  crib  with  dimensions  of  46 
inches  long,  38  inches  wide,  by  24  inches 
high:  Provided,  That  the  crib  has  a 
Mullen  or  Cady  test  of  at  least  1,300 
pounds:  Provided  further,  That  the  crib 
be  used  only  once  for  the  shipment  of 
citrus  fruit. 


(3)  *  *  * :  Provided,  That  such 
container  grade  marking  requirement  is 
suspended  through  July  31, 1987. 

*        *        *        •        • 

3.  Section  906.365  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  906.365    Texas  Orange  and  Grapefruit 
Regulation  34. 

<        *        •        *        • 

(c)  Notwithstanding  the  requirements 
specified  for  oranges  and  grapefruit  in 
paragraphs  (a)  (1)  through  (4)  of  this 
section,  any  handler  may  ship  through 
July  31, 1987: 

(1)  Oranges  if  such  fruit  grades  at 
least  U.S.  No.  2,  except  very  serious 
damage  by  thorn  scratches,  scale,  green 
spots,  oil  spots,  and  discoloration  shall 
be  permitted,  provided  such  defects  are 
within  the  acceptance  levels  specified  in 
S  51.689; 

(2)  Grapefruit  if  such  fiiiit  grades  at 
least  U.S.  No.  2,  except  very  serious 
damage  by  thorn  scratches,  scale,  green 
spots,  and  shape  shall  be  permitted, 
provided  such  defects  are  within  the 
acceptance  levels  specified  in  9  51.628; 
and 

(3)  Such  grapefiniit  are  at  least  pack 
size  112,  except  that  the  minimum 
diameter  limit  for  pack  size  112 
grapefruit  in  any  lot  shall  be  SVib  inches. 
Applicable  grade  and  lize  requirements 
are  defined  in  7  CFR  51.620-51.653,  and 
51.680-51.714. 
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PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  Section  944.312  is  amended  by 
adding  a  new  paragraph  (g)  to  such 
section  to  read  as  follows: 

§944.312    Orang*  Import  Regulation  13. 
***** 

(g)  Notwithstanding  the  requirements 
specified  for  oranges  in  this  section,  any 
person  may  import  oranges  through  July 
31. 1987,  if  they  grade  at  least  U.S.  No.  2, 
except  very  serious  damage  by  thorn 
scratches,  scale,  green  spots,  oil  spots, 
and  discoloration  shall  be  permitted, 
provided  such  defects  are  within  the 
acceptance  levels  specified  in  S  51.689. 
Such  grade  is  defined  in  7  CFR  51.680- 
51.714. 

Dated:  November  7, 1986. 
Joseph  A.  Cribbin, 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
[FR  Doc.  86-25636  Filed  11-12-86;  8:45  am] 
BILUNQ  CODE  341<M»-M 


7  CFR  Part  966 

Tomatoes  Grown  in  Florida  and 
Tomatoes  Imported  Into  the  United 
States;  Amendment  to  Regulations 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  increases  the 
minimum  size  requirement  for  domestic 
tomatoes  covered  under  the  marketing 
order  for  tomatoes  grown  in  Florida,  and 
for  all  tomatoes  offered  for  importation 
into  the  United  States  from  2%s  inches 
in  diameter  to  a  2%t  inches  in  diameter. 
This  change  is  intended  to  consistendy 
supply  fresh  market  outlets  with 
tomatoes  of  acceptable  maturity  and 
quaUty.  Smaller  size  tomatoes  generally 
take  longer  to  ripen  than  the  larger 
tomatoes.  Because  of  this,  they  normally 
do  not  develop  proper  flavor.  Also,  the 
change  would  eliminate  from  fresh 
shipments  smaller  size  tomatoes  which 
are  usually  of  negligible  economic  value 
to  producers.  The  change  in  the 
minimum  size  applicable  to  domestic 
tomatoes  was  recommended  by  the 
Florida  Tomato  Committee,  the  body 
which  works  with  the  Department  in 
administering  the  Federal  marketing 
order  for  Florida  tomatoes.  The  change 
in  minimum  size  appUcable  to  tomatoes 
offered  for  importation  is  necessary 
under  section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937. 
EFFECTIVE  DATE:  The  change  hi  the 
minimum  size  requirement  for  Florida 
and  importc^d  tomatoes  is  effective 


December  1, 1986,  through  June  15, 1987, 
for  the  1986-87  season.  For  the  1987-88 
season  and  each  season  thereafter  these 
regulations  are  effective  October  10 
throu^  Jime  15. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Washington,  DC  20250, 
telephone  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Departmental  Regulation  1512-1  and 
Executive  Order  12291  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of  the 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (die  Act,  7  U.S.C. 
601-674),  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  the  group  action 
of  essentially  small  entities  acting  on 
their  own  behalf.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

There  are  approximately  103  handlers 
of  Florida  tomatoes  subject  to  regulation 
under  the  Florida  tomato  marketing 
order  handling  regulation.  There  are 
approximately  180  growers  of  tomatoes 
in  the  production  area.  Finally,  there  are 
approximately  31  importers  of  fresh 
tomatoes  subject  to  iha  tomato  import 
regulation  during  the  1986-1987  season. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000  and 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majority  of 
handlers,  producers,  and  importers  of 
Florida  tomatoes  may  be  classified  as 
small  entities. 

Pursutmt  to  requirements  set  forth  in 
the  RFA.  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  impact  of  this  rule  on 
small  entities.  The  regulatory  action  in 
this  instance  is  a  final  rule  increasing 
the  minimum  size  requirement  for 
tomatoes  that  will  eliminate  the  7x7 
classification  for  fresh  tomatoes  having 
a  minimum  diameter  of  2%a  inches  and 


a  maximum  diameter  of  2'%t  inches. 
The  handling  regulation  is  applicable  to 
fresh  tomatoes  grown  in  the  production 
area  and  shipped  outside  the  regulated 
area  during  tiie  period  October  10 
through  June  15  each  marketing  season. 
Pursuant  to  section  8e  of  the  Act,  when 
such  a  regulation  is  in  effect  for 
domestic  shipments,  imports  are 
required  to  meet  the  same  requirements. 
As  indicated  earlier  the  change  in  the 
minimum  size  requirement  for  the 
domestic  and  imported  tomatoes  will  be 
effective  December  1. 1986,  through  June 
15, 1987,  for  the  198&-87  season.  Each 
season  thereafter  these  regulations  will 
be  effective  October  10  through  June  15. 
the  final  rule  is  the  same  as  the 
proposed  rule  except  that  the  effective 
date  for  the  1986-87  season  has  been 
changed  to  December  1, 1986. 

The  1985-86  annual  report  of  the 
Florida  Tomato  Committee  provides 
data  on  shipments  7x7  classification 
tomatoes  during  the  October  10. 1985, 
through  June  15, 1986,  shipping  season 
for  fi-esh  tomatoes  grown  in  the  Florida 
production  area  and  shipped  outside  the 
regulated  area.  The  statistics  divide 
tomatoes  into  two  categories,  mature 
green  and  vine-ripe.  For  mature  green 
tomatoes  in  the  7x7  classification,  there 
were  3,132,880  containers  of  25-pound 
equivalents  or  6.69  percent  of  the  total 
mature  green  shipments  of  46,834,876 
containers  for  all  sizes.  With  an  average 
price  of  $4.07  a  container,  the  7x7 
mature  green  tomatoes  were  valued  at 
$12,739,586  or  about  3.5  percent  of  the 
total  sales  dollars  of  $364,055,331  for  all 
sizes  of  mature  green  tomatoes.  Vine 
ripe  tomatoes  in  the  7x7  classification 
totaled  131,716  containers  in  20-pound 
equivalents  or  1.89  percent  of  the  total  of 
6,983,646  containers  for  all  sizes.  At  an 
average  price  of  $3.00,  the  7x7  vine-ripe 
tomatoes  were  valued  at  more  than 
$395,000  or  about  one  percent  of  the 
total  sales  dollars  of  $44,046,160  for 
vine-ripe  tomatoes  of  all  sizes. 
Therefore,  the  total  sales  AoMai  volume 
of  all  7x7  classification  tomatoes 
shipped  last  season  represented  about 
3.2  percent  of  the  total  dollar  volume  of 
all  sizes  of  tomatoes  shipped. 

While  this  regulation  will  not  permit 
shipment  of  7x7  classification  tomatoes 
outside  of  the  regulated  area, 
exemptions  to  the  handling  regulation 
will  continue  to  be  available.  For 
example,  several  varieties  or  types  of 
tomatoes  are  completely  exempt  and 
handlers  may  ship  up  to  60  pounds  of 
tomatoes  per  day  without  regard  to  the 
requirements  of  the  handling  regulation. 
The  handling  regulation  does  not 
prevent  the  handling  of  tomatoes  within 
the  regulated  area  and  the  regulation 
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permits  shipments  of  tomatoes  for 
canning,  experimental  purposes,  relief, 
charity,  or  export.  Importers  could  also 
ship  up  to  60  pounds  of  ttHnatoes  per 
day  exempt  from  the  import  regulation. 

It  is  the  Department's  view  that  under 
this  regulation  the  impact  of  the 
regulation  upon  the  growers,  handlers, 
and  importers  will  not  be  adverse.  Any 
additional  costs  to  handlers,  growers, 
and  importers  in  implementing  this  rule 
will  be  signiHcantly  offset  when 
compared  to  the  potential  beneHts  of  the 
rule. 

Marketing  Order  No.  966  regulates  the 
hemdling  of  tomatoes  grown  in  Florida. 
The  program  is  effective  under  the  Act. 
The  Florida  Tomato  Committee, 
established  under  the  order,  is 
responsible  for  its  local  administration. 

The  Florida  Tomato  Committee  met 
September  5. 1986,  and  recommended 
that  the  current  minimum  size 
requirement  of  2%  a  inches  in  diameter 
for  tomatoes  grown  in  the  production 
area  be  increased  to  2%x  inches  in 
diameter.  The  effect  of  this  change 
would  be  the  elimination  of  the  lyi?  size 
classincation  for  tomatoes  with  a 
minimum  diameter  of  2%*  inches  and  a 
maximum  diameter  of  2'%2  inches.  The 
committee  recommended  that  the 
change  be  effective  at  the  start  of  the 
1988-87  season.  Other  handling 
requirements  under  M.0. 966,  including 
the  minimum  requirement  that  tomatoes 
be  at  least  U.S.  No.  3  grade  remain 
unchanged. 

According  to  the  committee,  the 
increase  in  the  minimum  size 
requirement  is  necessary  to  prevent 
tomatoes  of  lower  quality  and  maturity 
and  undesirable  size  from  being 
distributed  in  fresh  market  channels.  It 
also  stated  that  such  tomatoes  are 
usually  of  negligible  economic  value  to 
producers.  The  committee  believes  this 
action  would  provide  consuimers  with 
tomatoes  of  good  quality  and  size 
throughout  the  season  consistent  with 
the  overall  quality  of  the  crop  and 
improve  economic  returns  to  growers. 

Section  8e  of  the  Act  (7  U.S.C.  608e-l) 
provides  that  whenever  specilRed 
commodities,  including  tomatoes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  are 
prohibited  unless  they  meet  the  same 
grade,  size  quality,  or  maturity 
requirements  as  Uiose  in  effect  for  the 
domestically  produced  commodity. 
Since  this  rule  will  increase  the 
minimum  size  requirement  for 
domestically  produced  tomatoes,  this 
change  will  also  be  applicable  to 
imported  tomatoes  during  the  period 
that  the  domestic  handling  requirements 
are  in  effect  Conforming  changes  to 
S  966  323(d)(3)  For  special  packed 


tomatoes  and  §  966.323(0  Applicability 
to  imports  will  be  made  to  reflect  the 
increase  in  the  mioimum  size 
requirement.  No  ckange  is  needed  in  the 
import  regulation  for  tomatoes  which 
appears  in  Part  980  (7  CFR  980.212;  42  FR 
55192;  October  4, 1977). 

Notice  of  this  change  for  Florida 
tomatoes  and  imparted  tomatoes  was 
contained  in  a  prMmsed  rule  published 
in  the  Federal  Renter  on  October  3. 
1986  (51  FR  35358).  A  total  of  57 
comments  were  Hied.  The  conmiittee 
filed  a  conunent  supporting  its 
recommendation.  Other  comments  from 
Florida  growers  and  handlers  and 
consumers  supported  the  committee's 
efforts  to  improve  the  quetlity  of 
tomatoes  entering  fresh  market 
channels.  Comments  from  repackers 
primarily  from  the  northeastern  part  of 
the  United  States  objected  to  the  change 
as  did  several  retail  stores,  packaging 
and  cellophane  manufacturers,  and 
some  consumers. 

Comments  supporting  the  proposed 
increase  in  the  minimum  size 
requirements  contend  that  it  is 
necessary  in  order  to  prevent  tomatoes 
of  lower  quality  and  maturity  from  being 
distributed  in  fresh  market  channels, 
and  that  this  action  would  improve  the 
overall  quality  of  tomato  shipments  and 
improve  economic  returns  to  growers. 
These  commentors  further  contend  that 
tomatoes  smaller  than  2%x  inches  in 
diameter  generally  are  immature  fruit 
that  takes  longer  than  normal  to  ripen 
and  does  not  develop  full  flavor.  A 
detailed  discussion  of  these  contentions 
is  included  later  in  this  fmal  rule. 

Those  opposing  the  increased 
minimum  size  to  2^32  inches  indicated 
that  eliminating  the  7x7  size 
classification  would  cause 
unemployment,  lost  tax  revenues,  and 
wasted  inventories  of  vtnrapping 
materials  and  containers  dedicated  to 
the  7x7  size  tomato.  Also,  the 
commentors  contend  that  removal  of  the 
smaller  sized  7x7  tomatoes  will 
decrease  the  supply  of  existing  tomatoes 
and  thus  increase  the  price  for  all 
tomatoes.  Several  comments  indicated 
that  7x7  size  tomatoes  were  more 
affordable  for  lower  income  families 
than  larger  size  tomatoes.  One  conunent 
was  received  from  a  senior  citizen  living 
on  a  Hxed  income  indicating  that  7x7 
tomtoes  are  satisfactory.  Another 
conunent  was  received  representing  the 
views  of  forty-two  low-income  families. 
The  comment  indicated  that  they 
purchased  the  smaller  size  tomatoes 
because  the  price  fit  their  budget  and 
that  they  found  nothing  wrong  with  the 
taste  or  quality  of  smaller  tomatoes. 

Several  comments  from  food  chain 
stores  indicated  that  the  7x7  size  tomato 


was  one  of  their  best  sellers  with  lower 
and  fixed  income  groups  and  that  the 
quality  snA  taste  did  not  appear  to  be  a 
problem. 

Several  comments  were  received  from 
repackers  of  Florida  and  imported 
tomatoes  disputing  the  tomato 
committee's  claim  that  small  7x7 
tomatoes  are  of  lower  quality  and 
maturity  and  undesirable  to  consumers, 
and  thus  should  beeliminted  from  the 
marketplace.  These  repackers  contend 
that  consumers  prefer  buying  several 
smaller  size  tomatoes  father  than  one  or 
two  large  tomatoes  at  the  same  price. 
Also,  they  indicated  taste  studies  show 
that  smaller  tomatoes  actually  taste 
better  than  the  larger,  over-sized 
tomatoes.  However,  the  name  of  the 
study  and  its  author  or  authors  were  not 
indicated  and,  hence,  the  contentions 
are  not  veriHable. 

A  telephone  comment  «md  a  written 
conunent  were  received  from  two 
Florida  handlers  imder  the  marketing 
order.  They  objected  to  the  elimination 
of  7x7  tomatoes  on  the  basis  that  the 
proposal  did  not  represent  the  views  of 
the  regulated  industry  and  its  members. 
However,  this  assertion  is  belied  by  the 
fact  that  the  recommendation  is  a 
unanimous  recommendation  of  the 
Florida  Tomato  Committee.  In  its 
comment,  the  committee  has  indicated 
that  there  were  more  than  120  people 
present  at  the  time  of  the  September  5, 
1986,  conmiittee  meeting  who 
represented  more  than  90  percent  of  the 
volume  of  tomatoes  produced  in  the 
production  area  as  defined  in  9  966.4. 

In  accordance  with  the  declared 
policy  of  the  Act.  one  of  the 
Department's  principal  objectives  is  to 
establish  a  current  level  of  prices  to 
growers  up  to  parity  at  a  rate  the 
Department  deems  to  be  in  the  public 
interest  and  feasible  in  view  of  the 
current  demand  in  domestic  and  foreign 
markets.  The  1086-87  season  aveage 
f.o.b.  shipping  point  price  for  Florida 
tomatoes  is  not  expected  to  exceed  the 
parity  equivalent  price.  The  Florida 
Tomato  Committee  exf  ects  that  fresh 
tomato  shipments  from  Florida  during 
the  1986-87  season  will  be  slightly  less 
than  the  198&-86  total  with  about  47 
million  25-pound  equivalent  containers 
of  tomatoes.  In  addition,  preliminary 
reports  from  the  U.S.  Agricultural 
Attache  in  Mexico  indicate  diat  fresh 
tomato  exports  to  the  U.S.  during  the 
1987  winter  and  spring  will  be  at  least 
slightly  larger  than  in  the  1986  season. 
Imports  of  fresh  tomatoes  bom 
Caribbean  countries  also  may  increase 
compared  with  1985-8$. 

In  the  1985-86  season,  Florida  tomato 
prices  averaged  $29.20  per 
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hundredweight.  This  compares  with 
$18.40  per  hundredweight  in  the 
previous  season  and  a  1979-60  through 
198^-84  average  of  $24.15  per 
hundredweight.  The  1985-86  season 
average  price  is  60  percent  of  the  Florida 
parity  equivalent  price  compared  with 
an  average  of  60  percent  in  the  five 
previous  seasons. 

In  support  of  the  committee's 
contention  concerning  the  negligible 
economic  value  of  tomatoes  smaller 
than  2%i  inches  in  diameter  and  the 
maturity  and  quality  of  such  tomatoes, 
the  committee  submitted  the  following 
information  on  returns  to  growers  and 
the  maturity  of  these  tomatoes  in  its 
comment 

The  committee  indicated  that  total 
shipments  of  lyJ  tomatoes  during  the 
1985-86  season  were  3,132,880,  25-pound 
equivalent  packages  of  mature  greens  at 
an  average  price  of  $4.07,  and  131,716, 
20-pound  equivalent  packages  of  vine- 
ripes  at  an  average  price  of  $3.00.  The 
committee  also  indicated  that  during  18 
weeks  of  the  36-week  1985-86  season 
that  the  average  price  received  for  l-a 
tomatoes  was  less  than  the  average 
harvesting  and  marketing  costs  of  $3.14 
per  25-pound  unit.  It  further  indicated 
that  in  only  one  week  of  the  1985-86 
season  was  the  average  price  for  7iiC/ 
tomatoes  higher  than  the  average  total 
costs  of  $6.08  per  25-pound  equivalent 
for  producing  and  marketing  such 
tomatoes.  These  total  costs  include 
production,  harvesting,  and  marketing 
costs.  In  1984-85,  a  total  of  2,264,904 
packages  of  liiCl  matiu«  greens  were 
shipped  at  an  average  price  of  $4.80,  and 
104,181  packages  of  vine-ripes  were 
shipped  at  an  average  price  of  $3.77.  The 
committee  indicated  that  during  22 
weeks  of  the  35-week  1984-85  season 
that  the  average  price  for  matiu«  green 
ItO  tomatoes  was  less  than  the  average 
harvesting  and  marketing  costs  of  $3.14 
per  25-pound  imit  The  committee 
further  indicated  that  in  only  nine  weeks 
of  the  35-week  1984-85  season  was  the 
average  price  for  IrJ  tomatoes  higher 
than  the  average  total  costs  of  $6.08,  for 
producing,  harvesting,  and  marketing 
such  iTfl  tomatoes.  The  committee 
indicated  that  the  higher  prices  were  a 
direct  result  of  freezing  temperatures 
that  greatly  reduced  supplies  that 
season.  This  information  shows  that 
grower  returns  for  lnJ  tomatoes  are 
limited  except  diuing  times  of  extremely 
low  supply.  Obviously,  this  is  an 
important  concern  to  the  Florida  tomato 
industry. 

Size  is  generally  the  most  important 
consideration  in  pricing  at  shipping 
point  and  wholesale.  For  a  given  grade, 
the  largest  tomatoes  sell  at  the  highest 


price.  Large  U.S.  No.  2  grade  tomatoes 
normally  are  priced  above  small  U.S. 
No.  1  tomatoes.  The  price  spread 
between  sizes  is  largest  during  periods 
of  normal  or  light  supplies  but  narrows 
appreciably  when  supplies  are  heavy. 

The  October  7, 1986,  compilation  of 
Florida  weekly  tomato  acreage  planted 
for  harvest  for  the  1986-67  season 
published  by  the  Florida  Agricultural 
Statistics  Service  shows  that  5,258  more 
acres  were  planted  this  season  over  the 
past  season.  The  additional  acreage  is 
expected  to  result  in  an  oversupply  of 
tomatoes.  Although  total  output  will  be 
highly  dependent  on  the  weather,  the 
committee  beUeves  that  the  1986-87  crop 
will  total  about  47  million  25-pound 
equivalents.  Last  year's  crop  totalled 
about  52  million  25-pound  equivalents. 
The  committee's  initial  estimate  of  that 
crop  was  49  million  25-pound 
equivalents.  As  indicated  eariier,  the 
Department  has  information  which 
projects  that  tomato  imports  from 
Mexico  and  Caribbean  countries  will  be 
slightly  greater  for  the  1986-87  season 
than  last  year.  Increased  imports  to  the 
United  States  would  further  increase  the 
supply  of  tomatoes.  With  ample  supplies 
of  tomatoes  from  domestic  and  foreign 
sources,  any  price  increases  resulting 
from  this  action  are  expected  to  be 
minimal. 

While  the  repackers  and  other 
interested  parties  contend  that  small 
size  tomatoes  are  mature,  taste  better 
and  are  preferred  by  their  customers, 
the  committee  has  submitted 
information  which  contradicts  these 
contentions.  The  information  submitted 
shows  that  small  TrJ  tomatoes  generally 
take  longer  to  ripen  after  harvest  than 
larger  tomatoes  and  because  of  that  are 
less  flavorful  and  undesirable  to  the 
consumer. 

Growers  attempt  to  pick  these  7tO 
tomatoes  generally  when  they  have 
reached  mature  green.  Subsequently, 
they  are  gassed  in  handling  facilities  to 
hasten  the  coloring  and  ripening 
process.  Then  they  are  packed  and 
shipped  to  fresh  market  channels. 
Mature  green  means  that  the  surface  of 
the  tomato  is  completely  green  in  color. 
The  shade  of  green  color  may  vary  from 
Ught  to  dark.  Currendy  tomato  pickers, 
working  on  a  per  bucket  basis,  must  try 
to  size  tomatoes  that  are  2%s  inches  in 
diameter  and  larger  as  quickly  as 
possible.  This  rapid  procedure  of  picking 
tomatoes  sometimes  includes  smaller, 
immature  tomatoes. 

However,  a  recent  study  conducted  on 
ripening  mature  green  tomatoes  by  Dr. 
Jeffrey  K.  Brecht  Assistant  Professor, 
Vegetable  Crops  Department,  IFAS, 
University  of  Florida,  indicates  that  the 


7-xl  size  class  of  tomatoes  tends  to  be 
too  immature  on  an  average  and  thus  of 
very  low  quality.  Fully  mature  green 
tomatoes  according  to  the  study,  will 
begin  coloring  within  a  few  days  of 
harvesting  and  ripen  at  68  degrees 
Fahrenheit  Since  there  are  no  easily 
identified  surface  indicators  of  full 
mattuity  in  green  fiiiit  pickers  are 
forced  to  rely  on  size  rather  than 
maturity  when  harvesting  tomatoes.  The 
result  of  this  with  regard  to  the  small 
7-<l  size  class  is  iiiunat\u«  tomatoes 
which  may  require  two  weeks  or  more 
to  begin  ripening.  Attainment  of  the  full 
ripe  stage  requires  on  the  average  a 
week  to  10  days  additional  time.  Hence, 
the  full  ripening  process  could  take  as 
along  as  four  weeks.  According  to  the 
study,  tomatoes  held  this  long  after 
harvest  have  extremely  poor  taste 
quality.  The  researcher  indicates  that 
elimination  of  the  7yJ  class  would  be  of 
benefit  to  the  industry  and  the 
consumer. 

The  researcher  also  reported  the 
results  of  an  experiment  designed  to 
show  the  effect  of  ethylene  treatment  on 
the  internal  development  of  immature 
tomatoes.  The  fruit  used  were  7-k7 
tomatoes  obtained  from  a  commercial 
packinghouse.  About  60  percent  of  the 
fruit  from  the  lot  used  were  completely 
immature.  The  rest  were  almost  all  just 
partially  immature.  At  the  end  of  16 
days,  the  controlled  fruit  was  still 
substantially  shy  of  the  breaker  stage.  A 
breaker  is  a  tomato  in  the  first  stage  of 
changing  colon  it  is  primarily  green  with 
a  little  yellow  or  pink  coloring  at  the 
blossom  end.  The  researcher  concluded 
that  continuous  ethylene  treatment  had 
a  substantial  effect  on  the  rate  of 
development  on  the  small  tomatoes.  But 
in  his  opinion,  the  fruit  was  basically 
tasteless. 

This  study  strongly  supports  the 
industry's  quahty  observation  on  smaU 
size  7Ta  tomatoes.  That  is,  that  small 
size  7Tfl  tomatoes  are  generally 
immature  and  do  not  reach  a  level  of 
matxuity  that  provides  the  consumer 
with  a  good  product.  The  tendency  for 
7ytJ  tomatoes  to  be  immature  and  of 
lower  quality  appears  to  be  an 
important  factor  in  the  low  market  price 
for  such  tomatoes. 

Quality  assurance  is  very  important  to 
the  Florida  tomato  industry  in  light  of 
their  decision  to  spend  hundreds  of 
thousands  of  dollars  on  promotion  and 
education  programs  to  increase  per 
capita  consumption  and  teach 
consumers  how  to  properly  ripen 
tomatoes.  It  is  the  committee's  opinion 
that  it  would  not  be  in  the  best  interest 
of  Florida  tomato  growers  and  handlers 
for  the  committee  to  spend  great  sums  of 
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money  for  promotion  and  education 
purposes  and  continue  to  sell  a  product 
which  is  not  preferred  by  consumers, 
espedally  when  more  than  ample 
supplies  of  tomatoes  are  available  to 
meet  market  needs. 

The  committee  contends  that  its 
recommendation  to  raise  the  minimum 
size  requirement  from  2%i  inches  in 
diameter  to  2%*  inches  in  diameter  will 
provide  fresh  market  outlets  and 
consumers  with  a  better  quality  product. 
A  product  that  is  more  desirable  and 
appealing  to  the  consumer,  and  which 
will  provide  greater  economic  returns  to 
tomato  producers. 

Another  comment  states  that  the 
proposal  to  eliminate  the  shipment  of 
size  7x7  tomatoes  is  contrary  to  the 
Secretary's  Guidelines  for  Fruit. 
Vegetable,  and  Specialty  Crop 
Marketing  Orders,  published  by  the  U.S. 
Department  of  Agriculture  on  January 
25, 1982.  While  quality  control 
provisions  may  impact  supplies,  this 
impact  is  secondary  to  their  primary 
purpose  of  providing  the  public  with 
acceptable  quality  merchandise  from 
season  to  season  recognizing  changing 
crop  conditions  and  buyer  preferences. 
This  primary  consideration  has  been 
adequately  justifled  by  the  evidence 
submitted  by  the  committee. 

Several  commentors  indicated  that 
they  have  substantial  sums  of  money 
invested  in  packaging  machinery  and 
raw  material  for  repacking  7x7 
tomatoes.  One  firm  indicated  that  the 
elimination  of  the  7x7  size  category 
could  cost  his  firm  close  to  $750,000. 
Another  firm  indicated  that  it  has  over 
$25,000  in  packaging  supplies,  including 
printed  film  and  trays  which  cannot  be 
used  for  tomatoes  larger  than  the  size  to 
be  eliminated.  Another  firm  indicated 
that  the  dollar  value  of  its  tray  inventory 
for  7x7  tomatoes  was  $44,000. 

In  recognition  of  the  possible  financial 
losses  on  packaging  material 
inventories,  the  Department  has  given 
consideration  to  delaying  the  effective 
date  of  the  size  changes.  The 
Department  recognizes  that  the  Florida 
tomato  industry  is  anxious  to  improve 
the  quality  and  maturity  of  tomatoes 
shipped  into  fresh  channels.  However, 
the  Department  believes  that  repackers 
and  packaging  manufacturers  should 
have  time  to  dispose  of  some  of  their 
packing  material  and  lessen  their 
financial  losses,  if  any,  on  this  material. 
To  give  these  firms  the  opportunity  to 
obtain  7x7  tomatoes  from  Florida,  other 
tomato  producing  States,  and  foreign 
sources,  the  effective  date  of  this  action 
is  being  delayed  imtil  December  1, 1986. 

Each  comment  was  carefiilly 
considered  in  reaching  the  final  decision 
on  this  action.  On  the  basis  of  the 


comments  received,  and  other  available 
information,  it  has  been  determined  that 
the  minimum  size  requirement  for 
Florida  tomatoes  and  tomato  imports 
will  be  2%s  inchet  in  difuneter  effective 
December  1, 1986. 

The  specified  requirements  for  both 
Florida  and  imported  tomatoes  will 
continue  in  effect  from  marketing  season 
to  marketing  season  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation  and 
information  submitted  by  the  committee 
or  other  information  available  to  the 
Secretary.  Althou^  the  seasonal 
regulations  will  be  effective  for  an 
indefinite  period,  the  committee  will 
continue  to  meet  prior  to  and  during 
each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulation.  Prior  to  making  any  such 
recommendations  the  committee  would 
submit  to  the  Secretary  a  marketing 
policy  for  the  season  including  an 
analysis  of  supply  and  demand  factors 
having  a  bearing  on  the  marketing  of  the 
Florida  tomato  crop.  Committee 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  wiU  evaluate  committee 
recommendations  and  information 
submitted  by  the  committee,  and  other 
available  informadon,  and  determine 
whether  modification,  suspension,  or 
termination  of  the  regulations  on 
shipments  of  Florida  and  imported 
tomatoes  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 

After  consideration  of  all  relevant 
information,  including  the  proposal  set 
forth  in  the  notice  and  comments  filed 
with  respect  thereto,  it  is  hereby  found 
that  the  following  changes  in  the 
domestic  and  imported  tomato 
requirements,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  pubhcation  in  the  Feileral  Register 
(5  U.S.C.  553]  for  the  following  reasons: 
(1)  Shipments  of  the  1986  tomato  crop 
grown  domestically  have  begim;  (2)  to 
maximize  benefits  to  handlers, 
producers,  and  consumers,  this 
regulation  should  apply  to  as  many 
shipments  as  possible  during  the 
marketing  season;  (3)  to  assure  the 
quality  of  imported  tomatoes,  the  tomato 
import  regulations  should  apply 
effective  December  1, 1986. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements  and  orders, 
Tomatoes,  Florida,  Import  regulations. 


PART  966— TOMATOES  GROWN  IN 
FLORIDA  I 

1.  The  authority  citation  for  7  CFR 
Part  966  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 4fi  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  966.323  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(2)(i),  (dj(3),  and  (f)  to 
read  as  follows: 

§966.323    Handling  regulation. 

During  the  period  December  1, 1986, 
through  June  15, 1987,  during  the  1986-87 
season,  and  during  the  period  October 
10  through  June  15  each  season 
thereafter,  no  person  shall  handle  any 
lot  of  tomatoes  for  shipment  outside  the 
regulated  area  unless  they  meet  the 
requirements  of  paragraph  (a)  or  are 
exempted  by  paragraphs  (b)  or  (d). 

(a)  *  *  * 

(2]  Size,  (i)  Tomatoes  shall  be  at  least 
2%s  inches  in  diameter  and  be  sized 
with  proper  equipment  in  one  or  more  of 
the  following  ranges  of  diameters. 
Measurements  of  diameters  shall  be  in 
accordance  with  the  methods  prescribed 
in  paragraph  51.1859  of  the  U.S. 
Standards  for  Grades  of  Fresh 
Tomatoes. 


Inchei 

Sos  dassrficstion 

Mnmum 
damaier 

MflxifiHjm 
diameier 

6x7 „ 

6x6 

(d)  •  •  * 

(3)  For  special  packed  tomatoes. 
Tomatoes  which  met  the  inspection 
rquirements  of  paragraph  (a)(4)  which 
are  resorted,  regraded,  and  repacked  by 
a  handler  who  has  been  designated  as  a 
"Certified  Tomato  Repacker"  by  the 
committee  are  exempt  from  (i)  the 
tomato  grade  classifications  of 
paragraph  (a)(1).  (ii)  the  size 
classifications  of  para^-aph  (a)(2]  except 
that  the  tomatoes  shall  be  at  least  2%2 
inches  in  diameter,  and  (iii)  the 
container  weight  requirements  of 
paragraph  (a)(3). 
•        *        *        •        ♦ 

(f)  Applicability  to  imports.  Under 
section  8e  of  the  Act  a>d  §  980.212 
"Import  regulations"  (7  CFR  980.212) 
tomatoes  inspected  during  the  period 
December  1, 1986,  through  June  15, 1987, 
during  the  1986-87  season  and  October 
10  through  June  15  each  season 
thereafter  shall  be  at  Iqast  U.S.  No.  3 
grade  and  at  least  2%s  inches  in 
diameter.  Not  more  than  10  percent,  by 
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count,  in  any  lot  may  be  smaller  than 
the  minimum  specified  diameter. 

Dated  November  7, 1986. 
loseph  A.  Gribbin, 

Director,  Phji't  and  Vegetable  Division, 
Agricultural  Marketing  Service, 
[FR  Doc.  88-25637  Filed  11-12-86;  8:45  am] 
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Animal  and  Plant  HeaHh  Inspection 
Service 

9  CFR  Part  91 
[Docket  Na  t6-0901 

Ports  Designated  for  Ei^ortatlon  of 
Animals;  Deletion  of  IndlaniyolH 
International  Airport 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  amending  the 
regulations  on  "Inspection  and  Handling 
of  Livestock  for  Exportation"  by  deleting 
Indianapolis  International  Airport  from 
the  Ust  of  ports  of  embarkation.  We  are 
taking  this  action  because  Indianapolis 
International  Airport  no  longer  has 
export  inspection  facilities. 
DATES:  Interim  rule  effective;  November 
13, 1986;  comments  must  be  received  on 
or  before  January  12, 1987. 
ADDRESSES:  Submit  comments  to  Steven 
R.  Poore,  Acting  Assistant  Director, 
Regulatory  Coordination,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  728, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
they  refer  to  Docket  Number  86-090. 
Written  responses  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidajrs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harvey  A.  Kiyder,  Jr.,  Senior  Staff 
Veterinarian,  Import-&q}ort  and 
Emergency  Plaiming  Staff,  Veterinary 
Services,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  806,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782;  (301)  436-8695. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  Part  91,  "Inspection 
and  Handling  of  Livestock  for 
Exportation"  (referred  to  below  as  the 
regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  Section  91.14  of  the  regulations 
lists  ports  of  embarkation.  Only  ports 
satisfying  specific  requirements  can  be 
designated  as  ports  of  embarication.  A 
port  must,  among  other  things,  have  an 


inspection  facility  available  for  «nimiil» 
intended  for  export.  Private  parties  or 
State  departments  of  agriculture  own 
and  operate  these  export  inspection 
faciUties. 

The  Animal  and  Plant  Health 
Inspection  Service  provides  export 
inspection  services  at  the  request  of  the 
operator  of  an  inspection  facdhty.  The 
decision  to  estabhsh,  operate,  or  close 
an  animal  export  inspection  facihty 
rests  with  the  operator  filone.  and  may 
change  at  any  time. 

We  are  removing  IndianapoUs 
International  Airport  from  the  list  of 
ports  of  embarkation  in  {  91.14(a]  of  the 
regulations  because  the  export 
inspection  facihty  has  been  closed  by 
the  operator. 

Emergency  Action 

Dt,  John  K.  AtweU.  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emeigency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  pubhc 
comment.  It  is  necessary  to  make  this 
interim  rule  effective  immediately,  to 
notify  animal  exporters  that  this  port  of 
embarkaticm  is  no  longer  available. 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  533,  it  is  found  upon  good  cause 
that  prior  notice  and  other  pubhc 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  pubhc  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  pubUcation.  Conmients 
are  sohcited  for  60  days  after 
pubhcation  of  this  docinnent.  A  final 
document  discussing  comments  received 
and  any  amendments  required  will  be 
published  in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  we  have  determined 
that  this  rule  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  iimovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  anticipated  that  the  closing  of  the 


animal  eiqxjrt  inspection  facility  at 
Indianapolis  International  Airport  will 
affect  only  one  business  concern. 
Approved  embarkation  ports  are 
available  in  nearby  Chicago,  Illinois, 
and  Cincinnati.  Ohio,  so  that  there 
should  be  no  significant  economic 
impact  on  this  entify. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Hant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  inteigovemmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock  and  hvestock 
products.  Transportation. 

part  91— inspection  and 
handung  of  uvestock  for 
exportahon 

Accordingly,  9  CFR  Part  91  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  set  forth  below: 

Autliority:  21  U.S.C.  105, 112, 113, 114a.  120, 
121. 134b.  134f,  B12.  613.  614,  618,  46  U.S.C 
466a,  466b;  49  U.S.C.  1509(d);  7  CFR  2.17,  2.51, 
and  371.2(d). 

2.  In  S  91.14.  paragraph  (a)(5)  is 
removed  and  paragraphs  (a)(6)  through 
(a)(16)  are  redesignated  as  paragraphs 
(a)(5)  through  (a)(15). 

Done  in  Washington,  DC,  this  7th  day  of 
November. 

B.G.  Johnson, 

Deputy  Administrator,  Veterinary  Services. 
[FR  Doc.  86-25635  FUed  11-12-66:  8:45  am] 

BILUNQ  CODE  *41«-U-M 


I 


41076     Federal  Regtoter  /  Vol.  51,  No.  219  /  Thursday,  November  13,  1986  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

r  Docket  No.  86-CE-57-AO:  Amendment  39- 
5464] 

Airworthiness  Directives;  British 
Aerospace  Model  B.121  Series  1, 11,  and 
ill  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  all  British  Aerospace 
(BAe)  Model  B.121  Series  I.  II.  and  III 
airplanes  which  requires  initial  and 
repetitive  visual  inspections  for  cracks 
in  the  structure  that  attaches  the  vertical 
fin  to  the  fuselage.  BAe  has  received 
reports  of  cracks  being  found  in  these 
areas.  Inspection  in  the  area  where  the 
vertical  fin  attaches  to  the  fuselage  will 
detect  these  cracks  before  structural 
failures  occur,  and  preclude  subsequent 
loss  of  airplane  control. 

/OATES:  Effective  December  18, 1986. 

\  Compliance:  As  prescribed  in  the 
Btody  of  this  AD. 

ApORESSES:  British  Aerospace  Service 
Bulletin  (S/B)  No.  B121/86.  dated  March 

A.9. 1984,  applicable  to  this  AD  may  be 
(   obtained  from  British  Aerospace, 
Engineering  Department,  Post  Office 
Box  17414,  Dulles  International  Airport, 
Washington,  DC  20041;  Telephone  (703) 
435-9100.  A  copy  of  this  information  is 
also  contained  in  the  Rules  Docket, 
FAA,  Office  of  the  Regional  Counsel, 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  T.  Ebina,  Brussels  Aircraft 
Certification  Staff,  AEU-100,  Europe, 
Africa  and  Middle  East  Office,  FAA,  c/o 
American  Embassy,  1000  Brussels, 
Belgium;  Telephone  513.38.30;  or  Mr. 
John  P.  Dow,  Sr.,  FAA,  ACE-109,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106;  Telephone  (816)  374-6932. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  initial  and  repetitive  visual 
inspections  for  cracks  in  the  structure 
that  attaches  the  vertical  fin  to  the 
fuselage,  and  repair  as  necessary  on  all 
BAe  Model  B.121  Series  I,  II,  and  III 
airplanes,  was  published  in  the  Federal 
Register  on  August  14. 1986,  51  FR  29110. 
The  proposal  resulted  from  BAe 
receiving  a  report  of  cracks  being  found 
on  a  Model  B.121  Series  airplane  (a)  on 
the  center  angle  attaching  the  upper 


Rear  Fuselage  sloping  diaphragm  to  STN 
207.85  Frame  Assembly,  (b)  on  the  upper 
decking  diaphragm  attached  between 
the  same  frame  assembly  and  STN  218.5 
Frame  Assembly,  and  (c)  in  the  heel  of 
the  side  skin  attachment  flange  on 
Frame  207.85  adjacent  to  the  tailplane 
front  spar  attachment  bolts. 
Consequently,  British  Aerospace  issued 
BAe  S/B  No.  B121/86,  dated  March  29, 
1984,  which:  (1)  Specified  an  initial 
visual  inspection  of  the  vertical  fin/ 
fuselage  structure  within  50  hours  time- 
in-service  (TIS)  for  airplanes  having 
2,450  hours  or  more  TIS,  (2)  specified 
repetitive  visual  inspection  at  intervals 
of  50  hours  TIS  thereafter,  and  (3) 
requires  a  repair  procedure  if  cracks 
beyond  specific  limits  are  found. 

The  Civil  Aviation  Authority-United 
Kingdom  (CAA-UK).  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  the  United  Kingdom, 
classified  this  service  bulletin  and  the 
actions  recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes. 

On  airplanes  operated  under  United 
Kingdom  registration,  this  action  has  the 
same  effect  as  an  AD  on  airplanes 
certificated  for  operation  in  the  United 
States.  The  FAA  relies  upon  the 
certification  of  the  CAA-UK,  combined 
with  FAA  review  of  pertinent 
documentation  in  finding  comphance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
BAe  S/B  No.  B121/86,  dated  March  29, 
1984,  and  the  mandatory  classification 
of  this  service  bulletin  by  the  CAA-UK, 
and  concluded  that  the  condition 
addressed  by  BAe  S/B  No.  B121/86, 
dated  March  29, 1984,  was  an  unsafe 
condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  FAR  to 
include  an  AD  on  this  subject. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comnents  were  received. 
Accordingly,  the  proposal  is  adopted 
without  change. 

The  FAA  has  determined  that  this 
regulation  involves  two  airplanes  at  an 
approximate  annual  cost  of  $105  for 
each  airplane,  or  a  total  annual  fleet 
cost  of  $210. 

The  FAA  has  determined  that  this 
document:  (1)  Involves  a  regulation  that 


is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979),  and  (3)  certifies 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
2, 1979);  and  (3)  will  not  have  a 
8ignific£mt  economic  impact  an  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety. 


Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  and  Part  39  of  the  FAR 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13$4(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Britiah  Aerospace:  Applies  to  Model  B.121 
Series  I,  n,  and  ID  (all  serial  numbers] 
airplanes  certificated  in  any  category. 

Coiijpliance:  Required  initially  within  50 
hours  time-in-service  (TIS)  for  airplanes 
having  or  upon  accumulating  2,450  hours  or 
more  TIS,  and  thereafter  at  intervals  of  50 
hours  TIS,  imless  already  accomplished. 

To  assure  the  integrity  to  the  vertical  fin/ 
fuselage  attachment  structure,  accomplish  the 
following: 

(a)  Visually  inspect  for  cracks  in  the 
following  areas: 

(1)  Center  Angle,  Part  Number  (P/N)  BE- 
10-10085  in  accordance  with  paragraph  3. 
"ACTION"  subparagraph  fc)  of  British 
Aerospace  (BAe)  Service  Bulletin  (S/B)  No. 
B12l/8e.  dated  March  29, 1984. 

(i)  If  cracks  are  found  that  equal  or  exceed 
the  conditions  shown  in  paragraph  3. 
"ACTION"  subparagraph  (c)  of  BAe  S/B  No. 
B121/86,  prior  to  further  flight  repair  in 
accordance  with  repair  instructions  obtained 
from  the  manufacturer,  British  Aerospace, 
and  approved  by  the  Maaager,  Aircraft 
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Certification  Staff,  AEU-100,  Europe,  Africa 
and  Middle  East  Office.  FAA,  c/o  American 
Embassy.  1000  Bruasels,  Belgium  (hereinafter 
referred  to  as  "Manager,  AEU-100"). 

(ii)  If  no  cracks  are  found  or  if  cracks  do 
not  exceed  the  limits  shown  in  paragraph  3. 
"ACTION"  subparagraph  (d)  of  BAe  S/B  No. 
6121/88,  repeat  the  inspection  at  intervals  not 
exceeding  50  hour  TIS. 

(Z)  The  underside  of  Diaphragm  Decking 
upper.  P/N  BE-lO-10155/l,  in  accordance 
with  paragraph  3.  "ACTION"  subparagraph 
(d)  of  BAe  S/B  No.  B121/86.  dated  March  29, 
1984. 

(i)  If  cracks  are  found,  prior  to  further 
flight,  repair  in  accordance  with  the  repair 
instructions  obtained  from  the  manufacturer, 
British  Aerospace,  and  approved  by  the 
Manager,  AEU-100. 

(iij  If  no  cracks  are  found,  repeat  the 
inspection  at  intervals  not  exceeding  50  hours 
TIS. 

(3)  The  heel  of  the  side  skin  attachment 
flange  (left  and  right]  adjacent  to  the 
tailplane  from  spar  attachment  bolts  in 
accordance  with  paragraph  3.  "ACTION" 
subparagraph  (e)  of  BAe  S/B  No.  B121/86, 
dated  March  29, 1984. 

(i)  If  cracks  are  found,  prior  to  further 
flight,  repair  in  accordance  with  repair 
instructions  obtained  from  the  manufacturer, 
British  Aerospace,  and  approved  by  the 
Manager,  AEU-100. 

(ii)  If  no  cracks  are  found,  repeat  the 
inspection  at  intervals  not  exceeding  50  hours 
TIS. 

(b)  Extension  or  elimination  of  the 
repetitive  inspections  specified  in  this  AD 
may  be  inculded  as  part  of  the  FAA-approved 
repair  obtained  in  accordance  with 
paragraphs  (a)(l)(i),  (a)(2Hi),  and  (aM3)(i)  of 
this  AD. 

(c)  Aircraft  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  this  AD  can  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
100,  Europe,  Africa  and  Middle  East  Office, 
FAA,  c/o  American  Embassy,  1000  Brusaels, 
Belgium. 

All  persons  affected  by  this  directive  may 
obtain  a  copy  of  the  document  referred  to 
herein  upon  request  to  British  Aerospace, 
Engineering  Department,  Post  Office  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041;  Telephone  (703)  435- 
9100,  or  FAA,  Office  of  the  Regional  Counsel 
Room  1558,  601  East  12th  Street,  Kansas  City. 
Missouri  64106. 

This  amendment  becomes  effective  on 
December  18, 1986. 

Issued  in  Kansas  City,  Missouri,  on 
Novranber  3, 1986. 
Jerold  M.  Chavkin, 
Acting  Director,  Central  Region. 
[FR  Doc.  86-25533  Filed  11-12-86;  8:45  am] 
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14CFRPart39 

[Docket  No.  7B-CE-23-AD:  Aimtt.  39-5460] 

AlrworthiiMss  Directtves;  Great  Lakes 
MocMe  2T-1A-1  and  2T-1A-2 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  78-26-10, 
Amendment  39-3384  applicable  to  Great 
Lakes  Models  2T-1A-1  and  2T-1A-2 
airplanes.  AD  78-26-10  requires 
repetitive  visual  inspections  of  the 
support  plates  at  both  ends  of  the  heat 
exchanger  for  cracks.  The  manufacturr 
subsequently  introduced  a  design 
change  to  the  cockpit  heater  system 
which  makes  the  requirements  of  AD 
78-26-10  inapplicable  to  those  airplanes 
which  are  equipped  with  a  cockpit 
heater  system  other  than  Part  Number 
(P/N)  50146.  Accordingly,  the 
amendment  allows  those  airplanes 
which  have  installed  such  a  cockpit 
heater  system  to  be  exempt  from 
compliance  with  the  AD. 
EFFECnvi  DATE  December  17, 1986. 
Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Information  applicable  to 
this  AD  is  contained  in  the  Rules  Docket 
and  may  be  obtained  from  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  78-CE-23- 
AD,  Room  1558. 601  East  12th  Street, 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Terry  Fahr,  ANE-153,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
Telephone  [817)  273-7103. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  revises  Amendment  39-3384 
(44  FR  1081),  AD  78-26-ia  which 
currently  requires  repetitive  inspection 
of  the  cockpit  heater  system  on  all  Great 
Lakes  Models  2T-1A-1  and  2T-1A-2 
airplanes  to  preclude  contamination  of 
the  cockpit  heater  air  with  carbon 
monoxide.  Subsequent  to  issuance  of 
this  AD,  the  manufacturer  introduced  a 
design  change  to  the  cockpit  heater 
system  which  makes  the  requirements  of 
AD  78-26-10  inapplicable  for  those 
airplanes  which  are  equipped  with  a 
cockpit  heater  system  other  than  P/N 
50146.  Consequently,  a  proposal  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  revise  AD  78-26- 
10  to  allow  those  airplanes  which  have  a 
cockpit  heater  system  other  than  P/N 
50146  to  be  exempt  from  further 


compliance  with  the  AD  was  published 
in  the  Federal  Register  on  July  15, 1986 
(51  FR  25569). 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  final  rule 
will  be  adopted  without  change. 

This  amendment  imposes  no 
additional  burden  on  any  person.  The 
cost  of  compliance  with  the  revised  AD 
is  unchanged  from  the  current  AD  and 
will  not  have  a  significant  financial 
impact  on  any  small  entities  operating 
these  airplanes. 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES'. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 
PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Auiliocity:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  AD  78-26-10. 
Amendment  39-^364,  as  follows: 

Revise  paragraphs  A)l.,  A)2.,  A)3..  and 
Figiu«  1  by  replacing  "cockpit  heater 
system"  with  "P/N  50146  cockpit  heater 
system". 

Revise  paragraph  (C)  to  read  as  follows: 

The  actions  and  inspections  specified  in 
paragraphs  A)2.  and  A)3.  of  this  AD  may  be 
discontinued  upon  either  removal  of  the  P/N 
50146  cockpit  heater  system  per  paragraph  B] 
of  tliis  AD,  or  replacement  of  the  P/N  50146 
cockpit  heater  system  with  a  different  FAA 
approved  cockpit  heater  system. 
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Revise  paragraph  (D)  to  read  as  follows: 

Any  equivalent  method  of  compliance  with 
this  AO  must  be  approved  by  the  Manager, 
Boston  Aircraft  Certification  O^ice,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

This  amendment  revises  AD  78-2ft-10, 
Amendment  39-3384. 

This  amendment  becomes  effective  on 
December  17. 1986. 

Issued  in  Kansas  City,  Missouri,  on 
October  31. 1986. 

Jerold  M.  Chavkin, 

Acting  Director,  Central  Region. 

[FR  Doc.  86-25530  Filed  11-12-88;  8:45  am] 

BILUNG  CODE  4910-1MI 


14  CFR  Part  39 

[Docket  No.  86-CE-55-AD;  AmdL  39-5462] 

Airworthiness  Directives;  Collins 
Model  OME-42  Distance  Measuring 
Equipment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Collins  Model  DME-42 
Distance  Measuring  Equipment  (DME) 
transceivers  which  have  incorporated 
Collins  Service  Bulletin,  DME-42  SB-5. 
dated  August  11. 1986.  Transceivers 
modified  by  this  Service  Bulletin, 
identified  as  Part  Number  (P/N)  622- 
6263-002,  may  cause  erroneous  display 
of  the  station  identiHer  with  associated 
distance  to  go,  time  to  go  and  audio 
identifier  that  is  different  from  the 
station  manually  selected.  This  display 
of  erroneous  information  during  periods 
of  high  cockpit  workload  in  IFR 
conditions  such  as  an  ILS  approach, 
could  result  in  incorrect  interpretation  of 
aircraft  location  and  possible 
subsequent  loss  of  the  aircraft.  The 
removal  and  modification  of  these 
transceivers  as  prescribed  in  the  AD 
will  assure  safe  and  proper  operation  of 
the  DME. 

DATES:  Effective  November  17. 1986. 
Compliance:  As  prescribed  in  the  body 
of  the  AD. 

addresses:  Collins  Service  Bulletin 
DME-42  SB-6.  dated  October  15, 1988. 
may  be  obtained  from  Collins  Avionics 
Division/Rockwell  International,  400 
Collins  Road  NE.,  Cedar  Rapids,  Iowa 
42498.  A  copy  of  this  information  is  also 
contained  in  the  Rules  Docket,  FAA, 
Office  of  the  Regional  Counsel.  Room 


1558.  601  East  12th  Street.  Kansas  City, 

Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Trammel!,  FAA,  Atlanta  Aircraft 
Certification  Office,  ACE-130A.  1075 
Inner  Loop  Road,  College  Park.  Georgia 
30337;  Telephone  (404)  763-7781. 
SUPPLEMENTARY  INFORMATION:  Collins 
reported  to  the  FAA  that  a  condition  of 
erroneous  display  was  found  during 
flight  testing  of  a  newly  installed  DME- 
42  transceiver.  This  erroneous  display 
can  result  in  an  incorrect  interpretation 
of  aircraft  location  and  if  this  occurs 
during  a  critical  phase  of  flight,  loss  of 
the  aircraft  could  result. 

Collins  confirmed  by  engineering 
laboratory  tests  tfiat  the  erroneous 
display  is  attributed  to  incorporation  of 
Collins  Service  Bulletin  DME-42  SB-5. 
dated  August  11, 1986,  into  the 
transceiver.  This  Service  Bulletin 
modifies  the  tranBceiver.  and  re- 
identifies  the  unit  as  P/N  622-6263-002. 
As  a  result.  Collins  issued  Service 
Bulletin  DME-42  SB-6.  dated  October 
15, 1986,  which  removes  the 
modification  of  Service  Bulletin  SB-5 
and  restores  the  P/N  622-6263-001 
identification.  Transceivers  that  have 
not  incorporated  Service  Bulletin  DME- 
42  SB-5  or  those  P/N  622-6263-002 
transceivers  restored  by  Service  Bulletin 
DME-42  SB-e  to  P/N  622-6263-001 
configuration  do  not  demonstrate  this 
malfunction. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  in  other  transceivers 
which  have  incorporated  Collins  Service 
Bulletin  DME-42  SB-5,  an  AD  is  being 
issued  requiring  tiie  removal  of  these 
transceivers  from  service  and 
modification  back  to  the  original 
configuration.  Because  a  situation  exists 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  public  procedures  hereon  are 
impractical  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  this 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 


placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "ADDRESSES" 
at  the  location  identified. 

Lists  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety, 
Aircraft,  Safety.         , 

PART  39— [AMENDED] 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  Authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1854(a),  and  1421  and 
1423;  49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  foQowing  new  AD: 

Collins  Avionics  Division/Rockwell 

Intemational:  Applies  to  Collins  Model 
DME-42,  P/N  622-6263-002,  Distance 
Measuring  Equipment. 
Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  display  of  erroneous  DME-42 
information,  accomplish  the  following: 

(a)  For  aircraft  with  Oollins  Model  DME-42 
Distance  Measuring  Equipment  installed, 
within  the  next  25  hours  time-in-service  after 
the  effective  date  of  this  AD: 

(1)  Visually  inspect  all  installed  DME-42 
equipment  to  determine  if  Part  Number  (P/N) 
622-6263-002  transceivers  are  installed. 

(2)  If  installed,  prior  to  further  flight  remove 
the  transceiver(s),  and  tag  the  unit(s) 
unserviceable  until  the  modification  specified 
in  paragraph  (b)  of  this  AD  is  accomplished. 

(b)  For  all  affected  DME-42  transceivers. 
P/N  622-6263-002,  not  installed  in  an  aircraft, 
prior  to  further  use  modify  and  reidentify  the 
transceiver  in  accordance  with  the 
instructions  contained  ia  Collins  Service 
Bulletin  DME-42  SB-6,  dated  October  IS, 
1986. 

(c)  Aircraft  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  AUanta  Aircraft  Certiflcation 
Office,  ACE-115A,  FAA.  1075  Inner  Loop 
Road,  College  Park.  Georgia  30337;  Telephone 
(404)  763-7428. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Collins  Avionics  Division/Rockwell 
Intemational,  400  CoUins  Road  NE., 
Cedar  Rapids,  Iowa  52498;  or  the  FAA. 
Rules  Docket.  Office  of  Regional 
Counsel.  Room  1558,  601  East  12th 
Street,  Kansas  City.  Missouri  64106. 
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This  amendment  becomes  effective  on 
November  17, 1986. 

Issued  in  Kansas  City,  Kfissouri  on  October 
31, 1986. 

Jerold  M.  Chavkin. 

Acting  Director,  Central  Region. 

[FR  Doc.  86-25539  Filed  11-12-86;  8:45  am] 

nUJNO  CODE  4B10-13-M 


14  CFR  Part  39 

[Docket  No.  86-CE-ie-AD,  AmdL  39-5461] 

Alrworttiiness  Directives; 
Consolidated  Aeronautics 
Incorporated  Lake  Model  250 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  ConsoUdated  Aeronautics 
Incorporated  Lake  Model  250  airplanes 
which  requires  the  addition  of  hardware 
on  the  fuel  shutoff  handle.  This 
hardware  is  needed  to  prevent  the  fuel 
shutoff  handle  from  binding  on  the  cabin 
upholstery  which  could  result  in 
preventing  the  flight  crew  from  isolating 
the  fuel  system  from  the  engine 
compartment,  thereby  creating  an 
extreme  hazard  if  the  airplane 
experiences  an  inflight  fire  or  similar 
emergency. 

date:  Effective:  December  17, 1986. 
Compliance:  As  prescribed  in  the  body 
of  the  AD. 

ADDRESSES:  Lake  Service  Bulletin  No. 
B-66.  dated  May  31, 1985,  appHcable  to 
this  AD,  may  be  obtained  from:  Lake 
Aircraft,  Laconia  Airport.  Laconia,  New 
Hampshire  03646.  A  copy  of  the  service 
bulletin  is  contained  in  the  Rules 
Docket,  Docket  Number  86-CE-16-AD, 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration, 
Central  Region,  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  Gaulzetti,  ANE-153,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington ,  Massachusetts  01803; 
Telephone  617-273-7102. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  the  addition  of  hardware  on 
the  fuel  shutoff  handle  on  certain  Lake 
Model  250  airplanes  was  published  in 
the  Federal  Register  on  July  8, 1986  (51 
FR  24715). 

The  proposal  was  prompted  by  the 
discovery  that  in  certain  Lake  Model  250 
airplanes  the  upholstery  can  restrict 
movement  of  the  fuel  shutoff  valve, 


preventing  the  flight  crew  from  isolating 
the  fuel  system  from  the  engine 
compartment  if  the  airplane  experiences 
an  inflight  fire  or  similar  emergency. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  16 
airplanes,  at  an  approximate  one-time 
cost  of  $75  for  each  airplane  or  a  total 
one-time  fleet  cost  of  $1200.  The  cost  is 
80  small  that  compliance  with  the 
proposal  will  not  have  a  significant 
financial  impact  on  any  small  entities 
owning  affected  airplanes.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Safety. 

PART  39-{  AMENDED] 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  3913  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Consolidated  Aeronautics  Incorporated: 

Applies  to  Consolidated  Aeronautics 
Incorporated,  Lake  Model  250  Airplanes, 
Serial  Numbers  2  through  17,  equipped 
with  fuel  shutoff  valve  mouting  plate  part 
number  3-6572-17,  certificated  in  any 
category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  the  possible  contact  of  the  fuel 
shutoff  valve  handle  hardware  and  the  cabin 
rear  upholstery  panel,  accomplish  the 
following: 

(a)  Modify  the  fuel  shutoff  valve  mounting 
plate  in  accordance  with  instructions  in  Lake 


Aircraft  Division  Consolidated  Aeronautics 
Incorporated  Service  Bulletin  No.  B-e6  dated 
May  31. 1985. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(c)  An  equivalent  means  of  comphance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Federal  Aviation  Administration, 
Boston  Aircraft  Certification  Office,  ANE- 
150. 12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Lake 
Aircraft,  Laconia  Airport,  Laconia,  New 
Hampshire  03646;  or  Federal  Aviation 
Administration,  Office  of  the  Regional 
Coimsel,  Room  1558,  601  East  12th 
Street,  Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  on 
December  17, 1986. 

Issued  in  Kansas  City,  Missouri,  on 
October  31, 1986. 
Jerold  M.  Chavkin, 

Acting  Director.  Central  Region. 

(FR  Doc.  86-25538  Filed  11-12-86;  8;4S  am] 

BILLING  CODE  4»10-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Release  No.  SAB-«S] 

Staff  Accounting  Bulletin  No.  65 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  Staff  Accounting 
Bulletin. 

SUMMARY:  The  interpretations  in  this 
staff  accounting  bulletin  indicate  the 
staffs  views  on  certain  matters  involved 
in  the  application  of  Accounting  Series 
Release  Nos.  130  and  135  regarding  risk 
sharing  in  business  combinations 
accounted  for  as  pooling  of  interests. 
DATE:  November  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lawrence  Salva.  Office  of  the  Chief 
Accountant  (202-272-2130),  or  Howard 
P.  Hodges,  Jr.  Division  of  Corporation 
Finance  (202-272-2553),  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 


BEST  COPY  AVAILABLE 
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the  disclosure  requirements  of  the 
Federal  Securities  laws. 
Shiriey  E.  Hollis, 

Assislant  Secretary. 
November  5, 1986. 

PART  211-{  AMENDED] 

Part  211  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Staff  Accounting  Bulletin  No.  65 
to  the  table  found  in  Subpart  B. 

Staff  Accounting  Bulletin  No.  65 

The  sta^  hereby  adds  Section  E  to 
Topic  2  of  the  staff  accounting  bulletin 
series.  Section  E  discusses  the  staffs 
views  on  certain  matters  involved  in  the 
application  of  Accounting  Series 
Release  Nos.  130  and  135  regarding  risk 
sharing  in  business  combinations 
accounted  for  as  poohng  of  interests. 

Topic  2:  Business  Combinations 


E.  Risk  Sharing  in  Pooling  of  Interests 

Facts:  The  Commission  established 
and  published  guidelines  in  Accounting 
Series  Release  Nos.  130  and  135*  which 
are  used  in  making  determinations  on 
whether  the  sharing  of  rights  and  risks 
among  constituent  stockholder  groups 
will  have  occurred  in  order  for  a 
business  combination  to  be  accounted 
for  as  a  pooling  of  interests.  Those 
guidelines  indicate  that  the  requisite 
risk-sharing  will  have  occurred  if  no 
affiliate  of  either  company  reduces  his 
risk  relative  to  any  common  shares 
received  in  the  business  combination 
until  publication  of  financial  results 
covering  at  least  30  days  of  post-merger 
combined  operations. 

Question  1:  Are  affiliates  of  each 
combining  company  restricted  from 
dispositions  of  their  shares  or  do  the 
restrictions  apply  only  to  affiliates  of  the 
"target"  company  actually  receiving 
shares  in  the  business  combination? 

Interpretive  Response:  Affiliates  of 
each  combining  company  may  not 
reduce  their  risk  relative  to  their 
common  shareholder  positions  during 
the  indicated  time  period  in  order  to 
achieve  the  risk  sharing  required  for  the 
applicability  of  pooling  of  interests 
accounting.  Any  one  of  the  combining 
companies  may  issue  shares  in 
exchange  for  the  shares  of  the  other 
combining  companies.  Alternatively,  a 
new  corporation  may  be  formed  to  issue 
its  shares  to  effect  a  combination  of  the 
companies.  As  indicated  in  APB  Opinion 


16,  "the  choice  of  issuing  corporation  is 
essentially  a  matter  of  convenience." 
The  staff  therefore  believes  that 
allowing  affiliates  of  the  issuing 
company  to  immediately  sell  or 
otherwise  dispose  of  their  shares  while 
restricting  such  actions  by  the  affiliates 
of  the  "target"  company  would  be 
inconsistent  with  the  risk  sharing 
element  that  is  essential  in  poolings. 

Question  2:  Will  a  disposition  of 
shares  by  an  affiliate,  before  the 
exchange  of  shares  to  effect  the 
combination  occurs,  cause  the  staff  to 
question  the  application  of  pooling  of 
interests  accounting? 

Interpretive  Response:  Yes,  in  some 
cases.  Although  continuity  of  ownership 
interests  is  not  a  condition  to  accounting 
for  a  business  combination  by  the 
pooling  of  interests  method  under  APB 
Opinion  16,  the  Opinion  clearly 
articulates  the  need  for  a  sharing  of  risk. 
To  allow  affiliates  to  sell  their  shares 
shortly  before  the  consummation  of  the 
combination  while  restricting  such  sales 
immediately  following  the  exchange 
would  be  inconsistent. 

The  Opinion  contemplates  that 
business  combinations  accounted  for  as 
pooling  of  interests  must  normally  be 
consummated  within  one  year  after  the 
plan  of  combination  is  initiated  and  the 
staff  notes  that  such  combinations  have 
typically  been  consummated  within  a 
few  months  of  initiation.  While  it  can  be 
argued  that  risk  sharing  should  begin 
when  a  formal  plan  of  combination  is 
initiated,  in  some  situations  this  may  be 
an  unreasonably  long  period  to  restrict 
affiliates  from  sdling  their  shares  or 
otherwise  reducing  their  risk  with 
respect  to  the  combined  company.  This 
is  particularly  the  case  in  combinations 
that  require  a  lengthy  period  between 
initiation  and  consummation  (such  as 
between  financial  institutions  that 
require  regulatory  approval)  and  where 
the  affiliate  transactions  are  relatively 
minor  and  routine.  In  view  of  these 
practical  considerations,  the  staff  will 
generally  not  raise  a  question  about  the 
applicability  of  pooling  of  interests 
accounting  as  a  result  of  dispositions  of 
shares  by  affiliates  prior  to  30  days 
before  consununation  of  a  business 
combination." 
[FR  Doc.  86-25625  Filed  11-12-86;  8:45  am) 

BIUJNG  COOE  MIO-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154 

1 

[Docket  No.  RM84-6-083:  Orctor  No.  399-C] 

Refunds  Resulting  Rom  Btu 
Measurement  Adjustments 

Issued:  November  5, 1986. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  postponing  deadline  for 

payment. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  postponing 
the  deadline  for  payment  of  Btu  refunds 
attributable  to  royalty  interest  owners 
for  any  first  seller  that  has  a  petition 
pending  for  a  waiver  of  or  jrastponement 
of  the  deadline  to  pay  such  Btu  refunds 
until  30  days  after  the  Commission 
issues  an  order  disposing  of  the  petition. 

EFFECTIVE  DATE:  Novi^nber  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACn 

Darrell  Blakeway,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  357- 
8213. 


SUPPI^MENTARY  INFORMATION: 

Order  Postponing  Deadline  for  Refund 

Before  Commissioaers:  Martha  O. 
Hesse,  Chairman;  Anthony  G.  Sousa, 
Charies  G.  Stalon,  Charles  A.  Trabandt 
and  CM.  Naeve. 

In  Order  No.  399*  the  Commission 
established  November  5, 1986,  as  the 
deadUne  for  Hrst  sellers  to  pay  their  Btu 
refund  obligations  attributable  to 
payments  made  to  their  royalty  interest 
owners.  The  Commission  also  stated 
that  it  would  consider,  on  a  case-by- 
case  basis,  requests  to  waive  the 
interest  on,  or  postpone  the  deadline  for 


'  These  guidelines  were  codified  in  section  201.01 
of  the  Codification  of  Financial  Reporting  Policies 
(FRP),  a  separate  publication  issued  by  the 
Commission. 


•  Registrants  are  raoiinded,  however,  of  AICPA 
Interpretation  Nos.  34  and  37  of  APB  Opinion  16, 
which  indicate  that  ccmbinations  that  require,  or 
are  contingent  upon,  the  sale  of  shares  by 
shareholders  of  either  of  the  combining  companies 
would  be  accounted  lor  as  purchases. 


'  In  Order  No.  399.  Refunds  Resulting  from  Btu 
Measurement  Adjustments,  47  FR  37735  (SepL  26, 
1984).  FERC  Stats,  ft  Regs.  Regulations  Preambles 
1982-1985]  1  30.597,  the  Colunission  established 
procedures  and  deadlines  tor  the  refund  of  charges 
for  natural  gas  that  exceeded  NPA  ceilings  aa  a 
result  of  Btu  measurements  based  on  the  water 
vapor  content  of  the  gas  "as  delivered",  rather  than 
on  a  water  saturated  basis.  In  so  doing,  the 
Commission  was  implementing  the  decicion  of  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  Interstate  Natural  Cas 
Association  of  America  v.  Federal  Energy 
Regulatory  Commission,  716  F.2d  1  (D.C.  Cir.  1983), 
ceH.  denied.  465  U.S.  1108  fl984). 
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paying,  such  refunds.  In  Order  No.  399- 
A,  the  Commission  concluded  that  it 
could  waive  the  principal  of  a  refund 
obligation  attributable  to  royalty 
payments  if  the  first  seller  demonstrated 
that  the  refund  is  uncollectible.* 

Numerous  first  sellers  have  filed 
petitions  for  adjustment  under  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA)  seeking  a  waiver  of  the 
refund  obligation  attributable  to  royalty 
payment3  or  a  postponement  of  the 
deadline  for  paying  such  refunds  to  their 
pipeUne/purchasers  imtil  the  royalty 
owners  remit  the  amounts  owed  to  first 
sellers.  Several  petitioners  seeking  such 
relief  have  requested  the  Commission  to 
postpone  the  November  5, 1986  deadline 
for  their  payment  of  such  refunds  until 
at  least  30  days  after  the  Commission 
rules  on  their  petitions  on  the  merits. 

The  Commission  has  determined  to 
grant  interim  relief  to  any  first  seller 
that  has  a  petition  on  file  with  the 
Commission  seeking  waiver  of  Btu 
refunds  attributable  to  royalty  payments 
or  for  a  postponement  of  the  deadline  to 
pay  such  refimds.  In  order  to  provide  an 
opportunity  for  the  Commission  to  rule 
on  the  merits  of  the  pending  requests, 
the  Commission  postpones  the 
November  5, 1986  deadline  for  any  such 
first  seller  until  30  days  after  issuance  of 
an  order  by  the  Commission  or  the 
Director  of  the  Office  of  PipeUne  and 
Producer  Regulation  (acting  pursuant  to 
a  delegation  of  authority  by  the 
Commission)  disposing  of  the  pending 
petition." 

By  the  Commission.  Commissioner  Stalon 
dissented. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  86-25528  Filed  11-12-86;  8:45  am] 

BILUNO  CODE  t/IT-OI-M 


*49  FR  46353  at  46,361  (Nov.  26, 1984),  FERC 
Stats,  ft  Regs.  [Regulations  Preambles  198^1965]  1 
30.612  at  31.217.  See  also  C£.C.  Oil  and  Gas 
Operations,  33  FERC  1  61.013  (1985):  Wylee 
Petroleum  Corporation.  33  FERC  1  61,(n4  (1985): 
Inland  Ocean,  Inc.,  33  FERC  f  61,015  (1985):  Conoco. 
Inc..  33  FERC  1  61.018  (1985):  and  Witt  Oil 
Production.  Ina  33  FERC  \  61,018  (1985),  where  the 
Commission  established  standards  for  determining 
when  a  Btu  refund  obligation  may  properly  be 
considered  uncollectible. 

'  Interest  on  the  refund  obligation  continues  to 
accrue  until  paid,  unless  the  principal  is  ultimately 
waived  or  the  refund  is  attributable  to  royalties 
paid  to  a  state  or  federal  govenmiental  authority 
that  makes  refunds  to  the  first  seller  but  does  not 
pay  interest  thereon.  See  18  CFR  273.302(e)  (1988), 
18  CFR  154.102  (c)  and  (d)  (1986).  and  49  FR  at  37,739 
(Order  No.  399). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administavtlon 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification;  Morantd 
Tartrate  Cartridge 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  NADA  filed 
by  Pfizer,  Inc..  providing  for  a  loe-day 
withdrawal  period  for  use  of  Paratect® 
(morantel  tartrate)  Sustained  Release 
Cartridge  used  to  remove  and  control 
the  adult  stage  of  certain 
gastrointestinal  nematode  infections  in 
weaned  calves  and  yearling  cattie. 

EFFECTIVE  DATE:  November  13, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adriano  R.  Gabuten.  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Adminisb-ation,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4913. 

SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc..  235  East  42d  St.  New  York,  NY 
10017,  filed  supplemental  NADA  134-779 
which  provides  for  oral  use  of  Paratect® 
(morantel  tartarate]  Sustained  Release 
Cartridge  as  an  anthelmintic  in  yearling 
cattle  and  weaned  calves  weighing  at 
least  200  pounds.  The  regulations  in  21 
CFR  520.1450b  provide  for  use  of  die 
product.  The  supplemental  NADA 
revises  the  withdrawal  period  from  160 
to  106  days  before  slau^ter  for  food 
use.  The  supplement  is  approved  and 
the  regulations  are  amended  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  fi^edom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2){ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  fitim  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  and  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TOCERTinCATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat  347  (21  U.S.C 
360(i)):  21  CFR  5.10  and  5.83. 

S  520.1450b    [AiiMfKtod] 

2.  Section  520.1450b  Morantel  tartrate 
cartridge  is  amended  in  paragraph  (d)(3) 
by  removing  the  number  "160"  and 
inserting  in  its  place  "106". 

Dated:  November  5, 1986. 

Marvin  A.  NorctoM, 

Associate  Director  for  New  Animal  Drug 
Evaluation. 

[FR  Doc!  88-25541  Filed  11-12-86;  8:45  am] 

MUJNQ  CODE  4iao-01-4l 


DEPARTMENT  OF  AGRICULTURE 
Forest  Servics 
36  CFR  Part  251 

Land  Uses 

agency:  Forest  Service.  USDA. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  final  rule  reorganizes  36 
CFR  Part  251— Land  Uses  into  a  Subpart 
A  and  B  and  centralizes  the  authority 
citations  at  the  Subpart  level  in 
conformance  with  new  Federal  Register 
document  requirements.  This  action  will 
facilitate  subsequent  reference  and 
amendment  to  the  part. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  13. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Marian  P.  Connolly,  Regulatory 
Coordinator.  Forest  Service,  USDA.  P.O. 
Box  2417,  Washington.  DC  20013,  (202) 
235-148a 

SUPPLEMENTARY  INFORMATION:  As  noted 
in  the  Semi-annual  Regulatory  Agenda 
of  April  21, 1986  (51  FR  13835).  the 
Forest  Service  is  presentiy  reviewing 
several  existing  regulations  within  Part 
251  and  intends  to  issue  new  rules  to 
this  part  on  access  to  National  Forest 
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^stem  lands  and  on  special  uses.  To 
accommodate  these  rulemakings,  it  is 
necessary  to  reorganize  the  Part  and  to 
relocate  certain  authority  citations 
within  the  part  in  compliance  with  new 
Federal  R^jistw  fonnat  requirements. 

This  final  rule  is  a  technical  rule  with 
no  substantive  impact  on  the  general 
public  or  small  entities.  The  rulemaking 
also  has  no  information  collection 
requirement  impacts.  Therefore,  it  is 
exempt  from  the  regulatory  review 
procedures  of  E.0. 12291.  Oie  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  38  CFR  Part  251 

Electric  power,  National  forests. 
Public  lands — rights  of  way,  Reporting 
and  recordkeeping  requirements,  Water 
resources. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Part  251  of  Title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

PART  251— {AMENDED] 

1.  Remove  the  authority  citation  for 
Part  251  that  occurs  at  the  end  of  the 
Table  of  Contents. 

SS  251.9-251.35    [DMignatMi  as  Subpart  A] 

2.  Designate  existing  SS  251.9  through 
251.35  as  Subpart  A — ^Miscellaneous 
Land  Uses,  retaining  the  undesignated 
centered  headings  for  these  sections 
within  the  Table  of  Contents. 

SS  251.9-251.35    [Am«Mtod] 

3.  Remove  the  authority  citations  that 
occur  at  the  end  of  S  5  251.9  through 
251.35  and  add  a  centralized  authority 
citation  for  Subpart  A  to  read  as 
follows: 

Subpart  A— Miscellaneous  Land  Uses 

Authority:  7  U.S.C  428a.  1011;  16  U.S.C 
Sia  551.  678a,  1131-1136, 1241-1249, 1271, 
1287:  54  Stat.  1197. 

4.  Designate  SS  251.50  through  251.64 
as  Subpart  B — Special  Uses,  and 
removing  the  undesignated  centered 
heading  and  editorial  note. 

5.  Add  a  centralized  authority  citation 
for  Subpart  B  to  read  as  follows: 

Subpart  B— Special  Uses 

Authority:  16  U.S.C.  472,  551. 1134. 3210;  30 
U.S.C.  185;  43  U.S.C  174a  1761-1771. 

Dated:  November  4, 1986. 
Douglas  W.  MacCleary, 
Deputy  Assistant  Secretary  for  Natural 
Reaourcea  and  Environment. 
[FR  Doc.  86-25638  Filed  11-12-86;  8:45  am] 
nuMQ  cooc  a4i«>-ii-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SHW-FRL-3108^] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion  and 
Final  Organic  Leachate  Model  (OLM) 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  final 
exclusions  for  the  solid  wastes 
generated  at  two  particular  generating 
facilities  horn  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  received  by  the  Agency  imder 
40  CFR  260.20  and  260.22  to  exclude 
wastes  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  The 
effect  of  this  action  is  to  exclude  certain 
wastes  generated  at  these  facilities  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  261.  In  addition,  this  notice 
addresses  comments  received  by  the 
Agency  on  its  approach  to  evaluating 
organics  data  in  delisting  petitions. 
EFFECTIVE  DATE:  November  13, 1986. 
addresses:  The  public  docket  for  this 
final  rule  is  located  in  the  Sub- 
basement,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  E>C  20406,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-CCEF-^TFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA/Superfuod  Hotline,  toll-free  at 
(800)  424-9346,  Or  (202)  382-3000.  For 
technical  information,  contact  Dave 
Topping,  Office  of  Solid  Waste  (WH- 
562B),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-4690. 
SUPPLEMENTARY  INFORMATION:  On 
November  27, 1985,  EPA  proposed  to 
exclude  specific  wastes  generated  by 
thirteen  facilities.  Four  of  these 
exclusions  have  been  finalized  in  earlier 
notices.  One  exclusion  will  be 
reproposed  (Eli  Lilly,  located  in  Clinton, 
lA;  see  51  FR  27061-27064,  July  29, 1986). 
Six  of  the  proposed  exclusions  will  be 
finalized  in  other  notices.  The  remaining 


two  proposals  are  the  subject  of  today's 
notice:  (1)  Continental  Can  Company, 
located  in  Milwaukee,  Wisconsin  (see  50 
FR  48915);  and  (2)  Star  Expansion 
Company,  located  in  Mountainville, 
New  York  (see  50  FR  48934). 

These  actions  were  taken  in  response 
to  petitions  submitted  by  these 
companies  (pursuant  to  40  CFR  260.20 
and  260.22)  to  exclude  their  wastes  from 
hazardous  waste  control.  In  their 
petitions,  these  companies  have  argued 
that  certain  of  their  wastes  were  non- 
hazardous  based  upon  the  criteria  for 
which  the  waste  was  listed.  The 
petitioners  have  also  provided 
information  which  has  eqabled  the 
Agency  to  determine  whether  any  other 
toxicants  are  present  in  the  wastes  at 
levels  of  regulatory  concern.  The 
purpose  of  today's  actions  is  to  make 
final  those  proposals  and  to  make  our 
decisions  effective  immediately.  More 
specifically,  today's  rule  allows  these 
two  facilities  to  manage  their  petitioned 
wastes  as  non-hazardous.  The 
exclusions  remain  in  effect  unless  the 
waste  varies  fi^m  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process.) '  In 
addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

The  Agency  notes  that  the  petitioners 
granted  final  exclusions  in  today's 
Federal  Regtster  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  the  Agency 
evaluated  the  wastes  for  the  listed 
constituents  of  concern  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
These  petitioners  have  demonstrated 
through  submission  of  raw  materials 
data,  EP  toxicity  test  data  for  all  EP 
toxic  metals,  and  test  data  on  the  four 
hazardous  waste  characteristics  that 
their  wastes  do  not  exhibit  any  of  the 
hazardous  waste  characteristics,  and  do 
not  contain  any  other  toxicants  at  levels 
of  regulatory  concern. 

Limited  Effect  of  Federal  Exdusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPAs  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 


'  The  current  exclusion*  apply  only  to  the 
processes  covered  by  the  ori{^al  demonstrations.  A 
facility  may  flle  a  new  petition  if  it  alters  its 
process.  The  facihty  must  treat  its  waste  at 
hazardous,  however,  until  a  new  exclusion  is 
granted. 
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include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  any  States  which 
had  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
under  the  new  provisions.*  To  date  only 
one  State  (Georgia]  has  received 
tentative  approval  for  their  delisting 
program.  The  final  exclusions  granted 
today,  therefore,  are  issued  under  the 
Federal  program.  States,  however,  can 
still  decide  whether  to  exclude  these 
wastes  under  their  State  (non-RCRA] 
program.  Since  a  petitioners  waste  may 
be  regulated  by  a  dual  system  [j.e.,  boUi 
Federal  [RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 

The  exclusions  made  final  here 
involve  the  following  petitions: 

Continental  Can  Company,  Milwaukee, 

Wisconsin 
Star  Expansion  Company,  Mountainville, 

New  York 

I.  Continental  Can  Co. 

A.  Proposed  Exclusion 

Continental  Can  Company 
(Continental)  has  petitioned  the  Agency 
to  exclude  its  incinerator  ash  from  the 
incineration  of  several  non-halogenated 
solvents  from  EPA  Hazardous  Waste 
Nos.  F003  and  FD05  based  upon  the 
absence,  low  concentration,  or 
immobilization  of  the  listed  constituents 
of  this  waste.  Data  submitted  by 
Continraital  substantiate  their  daim  that 
the  listed  constituents  of  concern  are 
either  not  present  in  concenfrations  of 
regulatory  concern  or  are  present  in 
essentially  immobile  forms.  As  required 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  Continental  also 
provided  data  that  indicate  that  no  other 
hazardous  constituents  are  present  in 
this  waste  at  levels  of  regulatory 
concern  and  that  the  waste  does  not 


exhibit  any  erf  the  diaracteristics  of 
hazardous  waste.* 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any  pubhc 
comments  regarding  its  decision  to  grant 
an  exclusion  to  Continental  for  the 
waste  identified  in  its  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposed 
exclusion,  the  Agency  believes  that  this 
waste  is  non-hazardous  and  as  such 
should  be  excluded  fit)m  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Continental 
Can  Company  for  its  Milwaukee, 
Wisconsin  facility.  The  incinerator  ash 
is  generated  from  the  incineration  of 
spent  non-halogenated  solvents,  listed 
as  EPA  Hazardous  Waste  Nos.  F003  and 
F005.  These  solvents  are  used  in 
Continental's  multi-stage  can  assembly 
process.  [The  Agency  notes  that  the 
exclusion  remains  in  effect  unless  the 
waste  varies  from  that  originally 
described  in  the  petition  (e.g.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufactiuing  or  treatment  process).*  In 
addition,  generators  are  still  obligated  to 
monitor  these  wastes  to  determine  if 
they  exhibit  any  hazardous 
characteristics]. 

n.  Star  Expansion  Co. 

A.  Proposed  Exclusion 

Star  Expansion  Company  (Star 
Expansion)  has  petitioned  the  Agency  to 
exclude  its  treated  sludge  from  EPA 
Hazardous  Waste  No.  F006,  based  upon 
the  absence,  low  concentration,  or 
immobilization  of  the  listed  constituents 
of  this  waste.  Data  submitted  by  Star 
Expansion  substantiate  their  claim  that 
the  listed  constituents  of  concern  are 
either  not  present  in  concentrations  of 
regulatory  concern  or  are  present  in 
essentially  immobile  forms.  As  required 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  Star  Expansion 
also  provided  data  that  indicate  that  no 
other  hazardous  constituents  are  present 
in  this  waste  at  levels  of  regulatory 
concern  and  that  the  waste  does  not 


*  RCRA  Regulation  Statntory  Inteipretabon  No.  4: 
Effect  of  Haurdoiu  and  Solid  Waste  Amendment* 
of  19B4  on  State  Delisting  Decisions,  May  IS,  1985, 
Jack  W.  McCraw,  Acting  Assistant  Admmistrator 
for  the  Office  of  Solid  Waste  and  Emergency 
Response 


>  See  S0PR4Bns-«8B17,  November  27, 19B5  for 
the  original  proposed  exclusion  and  a  more  detailed 
description  of  why  the  Agency  proposed  to  grant 
Continental's  petition.  See  also  51  FR  27061-27064 
for  the  results  of  the  revised  Organic  Leachate 
Model  for  Continental's  waste. 

*  The  current  exclusion  only  applies  to  the 
processes  covered  by  the  origiBal  demonstrations.  A 
facility  may  file  a  new  petition  if  it  alters  its 
process.  Shonld  snch  a  change  occur,  the  facility 
must  treat  its  waste  as  haxardou*  until  a  new 
petition  is  panted. 


exhibit  any  of  the  characteristica  of 
hazardous  waste.* 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any  public 
comments  regarding  its  decision  to  grant 
an  exclusion  to  Star  Expansion  for  the 
waste  identified  in  its  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposed 
exclusion,  the  Agency  believes  that  this 
waste  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Star 
Expansion  Company  for  its  treated 
sludge  generated  at  its  Mountainville. 
New  York  facility.  The  treated  sludge  is 
generated  fitim  the  treatment  of 
electroplating  wastewaters,  Usted  as 
EPA  Hazardous  Waste  No.  F006,  which 
are  generated  in  the  production  of 
fasteners  for  the  construction  and 
transportation  industries.  [The  Agency 
notes  that  the  exclusion  remains  in 
effect  unless  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e., 
the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  process).*  In  addition, 
generators  are  still  obligated  to  monitor 
these  wastes  to  determine  if  they  exhibit 
any  hazardous  characteristics]. 

in.  Effective  Date 

This  nile  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six  month  period  to  come  into 
compliance.  This  is  the  case  here  since 
this  rule  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
beUeve  that  these  rules  should  be 
effective  immediately.  These  reasons 
also  provide  a  basis  for  making  this  rule 


*  See  50  FR  48934-4893&  November  27. 1965  for 
the  original  proposed  exclusion  and  a  more  detailed 
description  of  why  the  Agency  proposed  to  grant 
Star  Expansions  petition.  Also  see  51  FR  27061- 
27064.  )uly  29, 1986,  Table  1.  for  the  results  of  the 
revised  Organic  Leachate  Model  for  Star  Expansion. 

*  The  current  exclusion  only  applies  to  the 
processes  covered  by  the  original  demonstrations.  A 
facility  may  file  a  new  petition  if  it  alters  its 
process.  Should  such  a  change  occur,  the  facility 
most  treat  this  waste  as  hazardous  until  a  new 
petition  is  granted. 


effective  immediately  under  the 
Administrative  Procedure  Act.  pursuant 
to  5  U.S.C.  553(d). 

rV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant 
exclusions  is  not  major  since  its  effect  is 
to  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  is  achieved  by  excluding 
wastes  generated  at  specific  facihties 
from  EPA's  list  of  hazardous  wastes, 
thereby  enabling  the  facility  to  treat  its 
waste  as  non-hazardous. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  regulation  will  not  have 
a  signiScant  impact  on  a  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

list  of  Subjects  in  40  CFR  Part  281 

Hazardous  waste.  Recycling. 
Authority:  Sec.  3001  RCRA.  42  VS.C.  6921 

Dated:  November  5, 1986. 
Maida  Williams. 
Director,  Office  of  Solid  Waste. 

Appendix:  Response  to  Public  Comment 
Regarding  the  Organic  Leaching  and 
Land  Treatment  Models 

The  Environmental  Protection  Agency 
(EPA)  received  a  number  of  comments 
regarding  the  proposed  rule  set  forth  in 
50  FR  48953,  November  27, 1985,  which 
discusses  the  Agency's  approadi  to 
evaluating  petitions  for  the  delisting  of 
organic  wastes  that  are  typically 
landfilled  or  landfarmed.  The  comments 
received  and  the  Agency's  responses  are 
presented  in  this  notice  in  terms  of  the 
following  four  issues:  (1)  The  legislative 
authority  of  the  proposed  rule;  (2) 


assumptions  used  in  the  organic 
leachate  model  (OLM);  (3)  assumptions 
used  in  the  land  treatment  model;  and 
(4)  general  comments  on  the  deUsting 
program. 

Comments  were  also  received  on 
several  of  the  parameters  used  in  the 
Agency's  vertical  and  horizontal  spread 
(VHS)  groundwater  dispersion  landfill 
model.  This  model  was  proposed  on 
February  26, 1985  (see  FR  7882, 
Appendix  I),  comments  were  solicited 
and  incorporated,  and  the  model  was 
made  final  on  November  27, 1985  (see  50 
FR  48886.  Appendix).  Since  the  landfill 
model  has  already  been  made  final, 
additional  comments  on  these 
parameters  will  not  be  entertained.  Due 
to  the  fact  that  the  VHS  is  a  steady-state 
model,  however,  the  assumed  ground- 
water velocity  was  not  specifically 
discussed  when  that  model  was 
proposed.  Since  the  groimd-water 
velocity  is  a  factor  in  evaluating  the  fate 
of  organic  toxicants  (due  to  the  implied 
transport  time),  comments  on  this 
parameter  are  addressed  in  today's 
notice  (see  section  4).  Comments  on  the 
general  applicability  of  the  landfill  and 
other  models  are  addressed  in  section  4. 

In  response  to  some  of  the  comments 
on  the  November  27, 1985  notice,  the 
Agency  published  a  Notice  of 
Availability  on  July  29, 1986.  Today's 
notice  also  presents  the  Agency's 
response  to  comments  on  that  notice. 
(See  Section  2.B.) 

1.  Legislative  Authority 

A  number  of  comments  were  received 
concerning  the  legislative  authority  of 
the  proposed  use  of  the  OLM. 
Specifically,  the  Agency  received 
comments  concerning  the  following 
issues: 

•  Petition-specific  evaluation 

•  Right  to  comment 

•  Basis  for  determination  of  hazard 

•  Use  of  health-based  standards 

•  Stringency  of  the  proposed  rule. 
The  comments  received  and  the 
Agency's  responses  are  presented  in  the 
following  sections. 

A.  Petition-spedfic  Evaluation 

Comment:  One  commenter  stated  that 
the  use  of  the  proposed  OLM  and  the 
VHS  models  is  not  consistent  with  the 
legislative  intent  of  section  3001(f)(1)  of 
RCRA  which  is  interpreted  by  the 
commenter  to  stipulate  that  the  delisting 
process  should  be  applied  on  an 
individual  basis.  The  commenter  stated 
that  the  models  exclude  relevant 
evidence  by  only  considering 
constituent  concentration  and  waste 
volume,  and  by  assuming  that  all  wastes 
containing  a  particular  Appendix  VIII 
constituent  will  behave  alike,  encounter 


the  same  conditions,  and  be 
mismanaged  alike.  Furthermore,  the 
commenter  stated  that  once  EPA 
promulgates  its  models,  the  assumptions 
in  the  models  are  no  longer  subject  to 
challenge.  Thus,  thia  approach  does  not 
provide  for  an  individual  analysis  of  any 
specific  petition.  The  conunenter 
recommended  that  BPA  abandon  its 
worst-case  assumptions  in  favor  of  using 
actual  waste  data  and  site-specific 
conditions  to  evaluate  a  particular 
generator's  waste  in  relation  to  its  most 
hkely  disposal  site. 

Response:  The  application  of  the  OLM 
and  VHS  models  to  petition  evaluation 
does  not  cause  the  process  to  be  less 
individualized.  The  models  are  intended 
to  be  petition  evaluation  tools,  but  not  to 
function  as  the  sole  basis  for  evaluation. 

The  Agency's  petition-evaluation 
process  has  always  emphasized  factors 
that  are  specific  to  the  subject  waste. 
These  factors  include  the  concentration 
of  toxicants  in  the  waste  and  exhibited 
in  the  waste's  leachate,  and  the 
reasonably  expected  management 
practices  to  which  the  waste  will  be 
subjected.  Thus,  in  evaluating  petitions, 
the  Agency  does  not  assume  that  all 
wastes  containing  a  particular  toxicant 
will  behave  alike,  encounter  the  same 
conditions,  or  be  managed  alike.  For 
example,  the  OLM  predicts  that  two 
wastes  containing  different  levels  of  the 
same  toxicant  will  eKhibit  different 
leachate  concentrations  of  that  toxicant. 
Also,  a  waste  that  is  typically  subjected 
to  a  particular  management  {e.g., 
landfilled)  is  evaluated  differently  than 
a  waste  which  is  subject  to  different 
management  [e.g.,  land  treated).  The 
petition-evaluation  process  does, 
therefore,  provide  for  individual 
analysis  of  petitions. 

In  evaluating  delisting  petitions,  the 
Agency  assesses  the  hazard  due  to 
disposal  of  the  waste  in  a  non-Subtitle  C 
setting.  The  Agency  therefore  uses  a 
number  of  reasonable  worst-case 
assumptions  about  the  unit  in  which  the 
waste  will  be  managed.  Since  the 
Agency  often  has  no  assurance  that  a 
petitioner  will  continue  to  dispose  of  the 
waste  at  a  particular  disposal  unit,  it  is 
not  reasonable  to  consider  site-specific 
factors  for  that  unit  The  Agency  is, 
however,  considering  the  use  of  site- 
specific  values,  on  a  petition-by-petition 
basis,  in  certain  rare  circumstances.  One 
such  situation,  for  example,  would  be 
when  it  is  not  reasoaable  to  expect  the 
waste  to  be  moved  from  the  current 
management  unit  and  the  hydrogeology 
is  weU  known.  Should  the  Agency 
conclude  that  such  an  approach  is 
warranted,  that  approach  will  be 
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proposed  in  the  Federal  SegiBtar  and 
conunenU  will  be  solicited. 

Comment-  One  commenter  stated  that 
the  model  "fails  to  balance 
administrative  convenience  with 
accuracy  of  assessment"  EPA  interprets 
this  statement  to  mean  that  the 
conunenter  believes  that  the  model  does 
not  consider  all  relevant  parameters  to 
accurately  assess  the  potential  hazard 
of  a  given  waste,  and  that  the  model  is 
being  used  inappropriately  to  eiqiedite 
the  Agen(;y's  review  process. 

Response.  The  Agency  believes  that 
petitions  should  be  evaluated  in  both  a 
timely  and  a  thorough  manner.  The 
Agency  further  believes  that  models  are 
useful  and  effective  tools  to  evaluate  the 
potential  hazard  due  to  unregulated 
disposal  of  wastes  and  that  their  use  in 
no  way  diminishes  the  thoroughness  of 
the  review  nor  precludes  the 
consideration  of  relevant  parameters. 
While  models  may  appear  to  limit  the 
nimiber  of  parameters  considered,  this  is 
primarily  due  to  the  fact  that  reasonable 
worst-case  values  have  been  assigned  to 
many  parameters  and  that  these 
parameters  do  not  therefore,  appear  as 
variables.  For  example,  wfaOe  ^e  VHS 
landfill  model  (see  50  FR  7882.  Appendix 
I,  February  26, 1985  and  SO  FR  48896, 
Appendix,  November  27, 1985]  may 
appear  to  consider  only  a  limited 
number  of  parameters,  such  factors  as 
attenuation  and  saturated  soO 
conditions  w^e  considered  in  the 
selection  and  application  of  ttiat  model. 
Likewise,  the  OLM  incorporated 
experimental  data  from  wastes 
representing  a  number  of  difiierent 
matrices  in  the  data  base.  (See  Organic 
Leaching  Model  Background  Doctmient 
Docket  Report  July  18. 1906.  v^di  is 
contained  in  the  docket  for  51  FR  27061, 
July  29, 1986,  for  a  description  of  the 
wastes  used  in  the  OLM  data  base.) 

Comment  The  commenter  added  that 
the  Agency  has  considered  site-  and 
waste-specific  factors  for  spiHs  that 
remain  in  place.  The  commenter 
recommended  that  EPA  expand  this 
approach  to  include  wastes  managed  in 
on-site  land  treatment  fadlities  and 
surface  impoundments.  A  commenter 
argued  that  ute-spedfic  evaluations  are 
appropriate  when  the  delisted  waste  is 
managed  onsite  and  die  site 
hydrogeology  is  well  defined.  The 
commenter  recommended  that  in  such 
cases,  die  ground-water  transport 
portion  of  the  VHS  model  should  be 
revised  to  consider  site-specific 
hydrogeologic  factcvs. 

Response:  The  Agency  will  consider 
sudi  factors  in  certain  rare 
circumstances.  (The  Agency  notes, 
however,  that  the  only  case  where  this 
approach  was  taken  was  at  a  spill  site 


where  the  contaminant  acrolein  was 
treated  under  an  emetyeucy  treatment 
permit  (48  FR  8063,  March  a  1964).  The 
acrolein  was  reduced  to  its  nc»-toxic 
degradation  products  before  the 
emergency  permit  expired.  The 
concentrations  of  contaminants  in  the 
soil  woe  rednced  to  non^iazardons 
levels.  Also,  the  consideration  of  site- 
and  waste-specific  factors  in  the 
referenced  exclusion  did  not  involve 
modifications  to  the  VHS  or  OLM 
models  since  these  models  were  not  in 
use  at  that  time.)  The  Agency 
anticipates  that  site-qiedfic  factws  will 
only  be  ccmsidered  when  the  petitioner 
can  fully  characterize  the  hydrogeology 
of  die  site.  Should  the  Agency  choose  to 
adopt  such  an  approach  for  a  specific 
petition,  the  analysis,  including  a 
description  of  the  hydrogeological 
factors  considered,  will  be  part  of  the 
propoeed  dedsicm  on  the  petitioa  and 
will  be  explained  or  referred  to  in  the 
Fednal  Ragistar. 

Comment  One  commenter  suggested 
that  EPA  take  into  consideration  state 
and  local  standards  which  may  provide 
controls  on  the  disposal  of  delisted 
wastes.  The  commenter  believes  that 
such  standards  should  affect  the 
Agency's  development  of  a  reasonable 
worst-case  management  scenario  on  a 
petition-spedfic  basis. 

Response:  The  Agency  agrees  that  in 
certain  cases,  state  or  local  standards 
will  require  that  delisted  wastes  be 
disposed  of  in  a  otnitraJled  manner.  The 
Agency  has  no  guarantee,  however,  that 
the  waste  will  be  managed  locally 
where  such  protective  measures  are 
enforced,  thus  it  is  not  generally 
appropriate  for  die  Agoicy  to  take  state 
and  kical  standards  into  consideration. 
Comment  The  commenter  suggested 
that  delisting  procedures  could  faif^lnHy 
industry-specific  considerations,  which 
is  conastent  with  RCRA  section  3001(f). 

Response:  While  section  3001(f) 
requires  the  consideration  c^  waste- 
specific  factors  other  than  diose  for 
which  the  waste  was  originally  listed, 
the  legislative  laiiguage  does  not  specify 
anything  concerning  industry-spedfic 
factors.  The  Agency  points  out 
however,  that  industry-specific 
management  practices  are  already 
considered  in  the  delisting  procednre. 
When  applying  models  to  a  petitioned 
waste,  for  exanqile,  the  Agency 
determines  the  most  "?nm(Hi  industry- 
specific  management  practice  for  that 
waste  and  uses  the  appn^mate  model 
[e.g..  petroleum  wastes  that  are  typically 
land  treated  are  evaluated  usii^  the 
land  treatment  model  while  metal 
hydroxide  sludges  that  are  typically 
landfilled  are  evaluated  using  the 
landfill  model).  Industiy-spedfic  waste 


characteristics  are  also  considered  in 
the  evafawtioB  process  to  identify 
additional  factors  and  constituents  that 
may  cause  a  waste  to  be  hazardous. 

Comment  Another  respondent 
recommended  that  intended  disposal 
sites  be  considered  since  several 
facilities  may  disptne  their  delisted 
wastes  in  the  same  locatioo  and 
collectively  influence  the  contaminant 
levels  at  comiriiance  points. 

Response:  The  Agency  concedes  diat 
codisposal  of  multi^  delisted  wastes  in 
one  location  may  influence  contaminant 
lev^  at  compbance  points.  As 
previonsly  discussed,  however,  since  the 
Agency  can  neither  predict  nor  control 
where  delisted  wastes  will  be  disposed, 
it  is  not  possible  to  account  for  this 
occurrence  in  petition  evaluation. 

Comment  One  commenter 
encouraged  EPA  to  consider  the 
characteristics  of  stabilized  products  in 
developing  key  leachate  assumptions  for 
input  into  EPA's  VHS  model  The 
commenter  recommended  that  EPA 
allow  for  a  waste-  and  site-specific 
demonstration  of  the  model's 
inapplicability  to  specific  wastes. 

Response:  The  Agency  agrees  with  the 
commenter  that  the  OLM  does  not 
specifically  address  the  matrix  effect  on 
organic  constituents  in  stabilized 
wastes.  Matiix-^)ecific  characteristics 
of  stabilized  wastes  for  inorganics  are 
considered  through  using  the  Multiple 
Extraction  Procedure  (MEP)  analytical 
test  This  test  predicts  EP  toxic  metal 
leachate  levels  from  the  stabilized  waste 
following  the  weathering  or  degradation 
of  the  waste  matrix  to  a  fine  powder 
(100  mesh).  Petitioners  are  encouraged 
to  submit  additional  data  concerning 
matrix  characteristics  (e^.,  buffering 
capadfy,  cation  exchange  capadfy, 
paint  filter  test)  to  support  an  assertion 
that  stabilization  will  sustain  the 
integrity  of  the  waste  in  weathering  and 
pulverizing  scenarios.  The  Agency 
notes,  however,  that  these 
considerations  apply  to  inoiganic 
toxicants.  None  of  the  delisting  petitions 
submitted  to  date  indude  a  stabilization 
process  designed  specifically  for  the 
immobilization  of  oiganics.  The  Agency 
believes  that  the  TCLP,  if  and  when 
adopted  far  the  delisting  program,  will 
reflect  the  abilify  of  specie  waste 
matrices  to  decrease  the  leachability  of 
organic  toxicants. 

B.  Right  to  Comment 

Comment  Several  commenters  stated 
that  because  the  only  information  the 
OLM  and  VHS  models  require  is  waste 
volume  and  waste  constituent 
concentrations,  the  public  is  not  able  to 
comment  on  any  other  factors  that  may 
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cause  a  petitioned  waste  to  be 
nonhazardous  or  on  any  erroneous 
assumptions  or  incomplete  information 
used  in  EPA  models.  One  commenter 
claimed  that  this  is  a  violation  of  RCRA 
section  3O(n(0(l),  which  requires  that 
EPA  "provide  notice  and  opportunity  for 
comment  on  these  additional  factors 
before  granting  or  denying  such 
petitions."  Another  conunenter  stated 
that  the  use  of  the  OlM  unfairly  restricts 
the  petitioner's  submission  of  relevant 
data.  The  commenter  recommended  that 
the  Hnal  rule  should  state  that  a 
proposed  denial  will  be  revised  if  the 
petitioner,  based  on  the  availability  of 
evidence,  can  rebut  the  results  of  the 
model. 

Response:  The  Agency  has  never 
intended  to  deny  the  right  to  comment 
on  proposed  petition  denials  or 
exclusions.  All  proposed  denials  or 
exclusions  are  subject  to  public 
comment  and  the  Agency  will  continue 
to  consider  any  relevant  data  submitted 
during  the  comment  periods  prior  to 
final  decisions.  The  Agency  reiterates 
that  the  OLM  and  the  VHS  model,  like 
any  other  regulatory  tool  used  by  the 
Agency  [e.g.,  the  EP  toxicity  test, 
reactivity  test),  are  used  to  rank  the 
threat  posed  by  a  particular  waste  under 
a  speci^c  set  of  cirounstances  and  are 
not  the  sole  basis  for  petition 
evaluation.  The  Agency  has  maintained 
(see  November  26. 1985,  50  PR  48910) 
that  petitioners  coidd  submit  data  and 
arguments  detailing  the  inapplicability 
of  the  models  to  their  wastes.  The 
Agency  encourages  the  submission  of 
such  information  during  the  petition- 
review  period  as  well  as  diuing  the 
public  comment  period  for  proposed 
decisions.  While  such  submittals  may 
not  be  used  to  modify  the  models,  they 
may  be  grounds  to  reconsider  the 
applicability  of  a  model  to  a  given 
petition. 

C.  Reasonable  Basis  for  the 
Determination  of  Hazard 

Comment-  Comments  were  received 
concerning  the  Agency's  basis  for 
determining  whether  a  waste  is 
hazardous  and  the  extent  to  which  that 
basis  is  reasonable.  Commenters  stated 
that  the  models  assume  an  implausible 
waste  management  scenario  that  is 
inconsistent  with  EPA's  previous 
position,  which  one  commenter 
characterized  as  "that  for  a  waste  to 
pose  a  'substantial'  hazard  covered  by 
RQIA  section  1004(5),  the  improper 
management  of  the  waste  must  be 
plausible  (see  45  PR  33113,  May  19, 
1980)." 

Response:  EPA  disagrees  with  the 
commenters  in  part.  The  Agency  asserts 
that  the  models  portray  reasonable 


worst-case  scenarios  and  that  EPA  has 
carefully  considered  the  comments  and 
suggestions  provided  by  the  public  in 
order  to  ensure  that  the  models  are 
reasonable. 

The  commenters'  interpretation  of  the 
cited  statute  and  preamble,  however,  is 
correct.  RCRA  section  1004(5)  defmes 
the  term  "hazardous  waste"  as: 

...  a  solid  waste,  or  combination  of  solid 
wastes,  which  because  of  its  quantity, 
concentration,  or  physical,  chemical,  or 
infectious  characteristics  may — 

(a)  cause,  or  si^iificantly  contribute  to  an 
increase  in  mortality  or  an  increase  in  serious 
irreversible,  or  incapacitating  reversible, 
illness;  or 

(b)  pose  a  substantial  present  or  potential 
hazard  to  human  health  or  the  environment 
when  improperly  treated,  stored,  transported, 
or  disposed  of.  or  otherwise  managed. 

The  cited  preamble  states  that: 

In  the  Agency's  view,  the  hazards  posed  by 
a  waste  are  not  "substantial"  (section 
10O4(5)(B))  if  hazards  could  arise  only  as  a 
result  of  implausible  types  of  waste 
mismanagement.  Thus,  the  Agency  would  not 
examine  possible  hazards  arising  from 
improper  waste  incineration  if  the  waste  in 
question  is  not  likely  to  be  incinerated. 

These  citations  show  that  Congress  and 
EPA  intend  that  appropriate  types  of 
mismanagement  scenarios  be 
considered.  For  example,  if  a  speciHc 
waste  is  typically  landfilled,  the  hazards 
of  landfill  mismanagement  should  be 
evaluated.  That  is  what  the  Agency 
does.  Thus,  the  disposal  conditions 
assumed  in  the  models,  and  the  ways  in 
which  the  models  are  applied  are 
plausible  [i.e.,  a  waste  that  the  Agency 
applies  the  land  treatment  model  to 
should  reasonably  be  land  treated  and 
land  treatment  could  reasonably  pose  as 
much  of  a  hazard  as  assumed  in  the  land 
treatment  modd). 

Comment:  One  commenter  stated  that 
EPA  has  not  demonstrated  that  the 
worst-case  assumptions  used  in  the 
model  are  reasonable,  since  factors  such 
as  attenuation  and  biodegradation  have 
not  been  considered.  Therefore,  the 
commenter  characterizes  the  model  as 
unreasonable  in  its  approach  to 
determining  whether  a  waste  is 
hazardous. 

Response:  These  factors  were 
considered  by  the  Agency  and  it  was 
determined  that  the  assumption  of  no 
attenuation  or  biodegradation 
represented  a  reasonable  worst  case 
(see  50  FR  48903, 48954  and  48961, 
November  27, 1985).  Further  discussion 
of  biodegradation  is  provided  later  in 
this  notice. 

D.  Use  of  Health-Based  Standards 

Comment  Two  commenters  stated 
that  the  rulemaking  cannot  be  reviewed 


completely  or  adequately  without  EPA 
providing  the  healtb-based  standards 
that  will  be  used  in  the  decision-making 
process.  EPA  must  demonstrate  that 
these  standards  are  appropriate  and 
reasonable  for  such  use.  In  addition,  the 
commenters  recomiaended  that  the 
health-based  standards  be  proposed  for 
at  least  a  eo-day  public  comment  period 
and  that  background  materials  be 
available  at  the  beginning  of  the 
comment  period.  One  of  the  commenters 
also  stated  that  no  explanation  was 
provided  concerning  the  use  of  these 
standards  as  regulatory  standards  or 
how  the  standards  were  developed.  The 
conunenter  also  stated  that  EPA's 
current  approach  is  confusing  and  fails 
to  constitute  a  reasonable  regulatory 
approach  of  determining  and  presenting 
these  standards  for  comment,  thus 
violating  5  U.S.C.  553  of  the 
Administrative  Procedure  Act. 

Response:  The  Agency  agrees  that  the 
health-based  standards  must  be 
proposed  for  public  comment  and 
review.  EPA  regrets  that  all  necessary 
background  materials  were  not 
available  at  the  beginning  of  the 
comment  period  for  the  November  27, 
1985  notice.  The  comment  period  was 
therefore  extended  in  a  Notice  of 
Availability  for  the  health-based 
standards  used  in  petition  decisions 
published  in  the  November  27, 1985 
notice  (see  51  FR  27061,  July  29. 1986). 
Measures  have  been  taken  to  ensure 
that  ciurent  and  future  public  dockets 
are  complete.  The  Agency  points  out. 
however,  that  documents  and  references 
that  are  readily  accessible  to  the  pubhc 
are  not  normally  piciced  in  the  docket. 
The  Agency  intends  to  propose  all 
health-based  standards  to  be  used  in 
support  of  the  petition  evaluation 
process  and  wiU  demonstrate  their 
appropriateness.  These  standards  will 
be  developed  on  an  as-needed  basis. 
Some  standards  will  be  proposed  in  a 
group  as  a  separate  FR  notice,  while 
other  standards  may  be  proposed 
individually  as  part  of  a  proposed 
exclusion  or  denial  (see  proposed  nickel 
standard.  50  FR  20247.  May  15, 1985). 

Comment  One  commenter  stated  that 
it  is  not  clear  whether  these  "health- 
based"  standards  are  the  only  standards 
EPA  intends  to  use  when  evaluating 
petitions  and  whether  these  standards 
will  be  applicable  only  to  ground-water- 
related  impacts  or  to  air  exposures  as 
well. 

Response:  The  relevant  health-based 
standards  for  each  hazardous 
constituent  will  be  adopted  as  delisting 
standards.  As  petitions  are  evaluated 
that  require  a  consideration  of 
standards  for  new  constituents, 
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standards  for  these  additional 
constituents  will  be  developed.  Interim 
standards  will  be  used  when  necessary. 
Standards  will  be  developed  separately 
for  groundwater  and  air  exposures. 
Ground-water  standards  will  consider 
Reference  Doses  (RfDs)  and  Maximum 
Concentration  Levels  (MCLs)  for  a  70  kg 
man  who  consumes  2  liters  of 
contaminated  water  daily.  Air  exposure 
standards  will  be  developed  as  needed, 
and  proposed  with  the  individual 
delisting  proposals. 

Comment:  The  commenter  stated  that 
many  of  the  standards  are  at  such  low 
concentrations  that  when  they  are  used 
to  "back-calculate"  a  constituent 
concentration,  the  levels  in  the  waste 
are  below  current  analytical  detection 
limits.  The  commenter  stated  that  while 
EPA  recognizes  this  problem  and  has 
agreed  to  act  upon  a  petition  if  the 
waste  is  non-hazardous  at  best 
achievable  detection  limits  (50  FR 
48909),  this  intent  was  not  included  in 
the  proposed  rule.  The  commenter  also 
stated  that  these  detection  methods  are 
not  statistically  reliable  at  the  detection 
limits. 

Response:  The  Agency  recognizes 
that,  for  several  constituents  in  some 
waste  matrices,  current  SW-84e 
analytical  methods  do  not  provide 
sufficient  detection  limits  to  enable 
petitioners  to  demonstrate  that  the 
constituents  are  not  present  at  levels  of 
regulatory  concern.  Through  back 
calculation  from  the  health-based 
standaids  (using  the  OLM  and  the 
appropriate  dispersion  model), 
petitioners  can  determine  the  level  of 
detection  that  is  required  for  each 
constituent  in  their  waste  prior  to  the  . 
submission  of  analytical  data  in  support 
of  their  petitions.  When  a  petitioner 
determines  that  SW-846  methods  cu« 
insufficient  to  demonstrate  that  an 
expected  constituent  is  not  present  at 
the  levels  of  concern,  or  when  matrix 
interferences  or  other  analytical 
difficulties  prohibit  the  achievement  of 
statistically  rehable  SW-846  method 
detection  limits,  the  Agency  will  provide 
guidance  (on  a  petition-specific  basis]  as 
to  additional  sample  clean-up  or 
analytical  methods  and  the  acceptability 
of  the  achievable  detection  limit.  Where 
hazardous  constituents  in  a  waste  are 
determined  to  be  non-detectable  using 
appropriate  analytical  methods,  the 
Agency  will,  as  a  matter  of  policy,  not 
regulate  the  waste  as  hazardous. 
Appropriate  minimum  detection  limits 
will  be  determined  on  a  case-by-case 
basis  and  will  depend  on  the  waste 
matrix. 


E.  Stringency  of  Proposed  Rule 

Comment  One  commenter  stated  that 
the  proposed  rule  "impermissibly" 
creates  a  test  for  delisting  organic 
wastes  that  is  more  stringent  than  the 
existing  delisting  procedure  by:  (1) 
Effectively  presuming  that  any  waste 
containing  Appendix  Vm  organic 
toxicants  is  hazardous;  (2)  excluding 
relevant  factors  from  the  model;  (3) 
assigning  conservative  values  to  the 
factors  used  in  the  model:  and  (4) 
disallowing  pubUc  comment  after 
promulgation  of  the  model. 

Response:  The  Agency  asserts  that  the 
OLM  is  an  appropriate,  permissible,  and 
useful  tool  for  the  evaluation  of 
petitioned  wastes.  HSWA  (section 
3001(f)(1))  confers  on  EPA  die  authority 
to  consider  any  factors,  including  the 
presence  of  Appendix  Vin  constituents, 
which  may  cause  a  petitioned  waste  to 
be  hazardous.  The  OLM  and  VHS 
models  provide  the  Agency  with  a 
means  of  evaluating  whether  a  given 
concentration  of  an  Appendix  Vm 
constituent  is  a  threat  to  human  health 
or  the  environment  Thus,  it  is  not  the 
presence  of  a  toxicant  but,  rather,  the 
concentration  of  the  toxicant  and  its 
potential  mobility  that  is  evaluated  in 
determining  whether  a  waste  is 
hazardous.  The  Agency  does  not  believe 
that  relevant  factors  have  been  omitted 
from  the  model  and  has  provided 
additional  discussion  elsewhere  in  this 
notice  concerning  assumptions  that 
factors  such  as  biodegradation  and 
attenuation  were  considered  in  the 
development  and  application  of  the 
models.  In  addition,  the  Agency  believes 
that  the  conservative  values  used  in  the 
model  are  necessary  in  order  to  model  a 
reasonable  worst-case  scenario.  Finally, 
the  Agency  has  provided  the  requisite 
comment  period  for  proposed 
rulemakings,  has  extended  the  comment 
periods  on  various  occasions,  and  in 
response  to  public  concern  has  provided 
further  clarification  concerning  the 
assumptions  incorporated  in  the  final 
VHS  landfill  model  after  its 
promulgation. 

Comment:  One  commenter  stated  that 
EPA  justifies  its  conservative  approach 
based  on  the  assumption  that  once  a 
waste  is  delisted,  it  is  no  longer  under 
EPA's  control.  The  commenter  argued 
that  this  assumption  is  inapplicable, 
since  generators  must  still  test  these 
delisted  wastes  to  determine  if  they  are 
hazardous,  and  if  they  are,  they  must  be 
managed  as  hazardous  wastes. 

Response:  Generally,  once  a  waste  is 
delisted.  Subtitie  C  requirements  will  no 
longer  apply.  The  delisting  decision, 
however,  is  a  limited  one.  It  is  only  a 
determination  that  the  waste  generated 


at  that  particular  facility  is  different 
from  the  waste  listed  as  typically 
hazardous.  The  waste  remains  a  solid 
waste,  and  thus  if  in  the  future  the  waste 
exhibits  any  of  the  characteristics,  it  is  a 
hazardous  waste.  In  addition,  except  in 
those  cases  where  a  conditional 
exclusion  is  granted,  petitioners  are  only 
required  to  determine  whether  their 
wastes  exhibit  any  of  the  characteristics 
of  a  hazardous  waste  contained  in 
Subpart  C  of  Part  261.  Testing  is  not 
required.  The  Agency's  use  of 
reasonable  worst-case  assumptions  in 
the  delisting  program  is  primarily 
related  to  the  attributes  of  the  disposal 
unit  in  which  the  waste  will  be  managed 
once  delisted.  The  determination  for 
Subpart  C  characteristics  does  not 
provide  for  continued  Agency  control  to 
the  extent  implied  by  the  commenter.  In 
view  of  this,  the  Agency  believes  that 
the  use  of  conservative,  reasonable 
worst-case  assiunptions  in  the 
evaluation  of  petitions  is  justified. 

Comment'  One  commenter  stated  that 
the  predicted  oi;ganic  constituent 
leachate  levels  from  the  OLM  may  not 
have  any  similarity  to  the  results  of  the 
analytical  leachate  test  currenUy  being 
developed.  The  commenter  requested 
clarification  of  the  Agency's  approach  to 
evaluating  a  petition  in  which  a 
petitioned  waste  fails  the  model,  but  the 
results  of  the  new  analytical  test 
indicate  that  pollutant  levels  are  lower 
than  the  regidatory  standards. 

Response:  EPA  reiterates  that  the 
OLM  will  be  replaced  by  an  analytical 
test  method  such  as  the  TCLP  when 
such  a  method  is  available  and 
determined  to  be  appropriate  for 
delisting.  The  test  results  will  take 
precedence  over  the  OLM  evaluation 
when  a  waste  can  be  delisted  by  the 
analytical  results,  but  fails  the  model. 

2.  Organic  Leachate  Model  Assertions 
Challenged  and  Model  Revisions 

The  Agency  received  a  number  of 
comments  concerning  the  assumptions 
underlying  the  proposed  OLM  and  the 
procedures  used  to  develop  that  model. 
The  Agency  agreed  with  a  number  of 
these  conunents  and,  since  the 
incorporation  of  those  comments 
resulted  in  substtmtial  changes  to  the 
model,  responded  to  the  comments, 
presented  the  revised  OLM.  and 
requested  comments  on  the  Agency's 
responses  on  July  29, 1986  (see  51  FR 
27061).  The  comments  that  were 
addressed  in  the  July  29  notice  and  the 
Agency's  resultant  responses  are 
summarized  below. 
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A.  Comments  on  the  OLM  Incoiporated 
in  the  luly  29. 1986  Notice 

Data  Set.  The  OLM  is  an  empirical 
equation  derived  from  a  supporting  data 
base  of  waste  constituent 
concentrations  and  experimentally 
measured  leachate  concentrations.  Thk 
data  base  will  be  referred  to  as  the 
leaching  data  base  (LDB)  for  the 
remainder  of  this  notice.  Several 
commenters  expressed  concern  over  the 
reliability  and  developmmt  of  this  data 
set. 

Comment:  Two  commenters  stated 
that  the  LOB  excluded  zero  leachate 
concentration  values  and  other  data 
points,  but  no  explanations  were 
provided  in  the  docket  to  support  these 
exclusions. 

Response:  The  Agency  reconsidered 
the  exclusion  of  data  pairs  with  zero 
leachate  concentration  values.  These 
data  pairs  were  re-incorporated  into  the 
LDB  and,  as  a  reasonable  worst-case 
analysis,  the  analytical  detection  limit 
value  was  used  instead  of  zero. 

Comment  One  commenter  questioned 
the  reliability  of  the  OLM  due  to  data 
transcription  errors  in  the  LDB. 

Response:  The  Agency  corrected  the 
data  transcription  errors  and  has 
incorporated  the  corrected  values  into 
the  LDB. 

Comment:  One  respondent  stated  that 
the  OLM  is  based  on  a  Hmited  set  of 
wastes  and  the  data  used  reflect  short- 
term  rather  than  long-term  teachings. 
The  commenter  also  stated  that  the  LDB 
is  limited  to  too  few  leaching  media  and 
waste  types. 

Response:  In  the  course  of  re- 
evaluating the  LDE  the  Agency 
concluded  that  the  data  base 
inadequately  represented  data  for 
compounds  with  very  low  solubilities 
[e.g.,  less  than  0.01  ppm],  and  that  it 
should  include  data  developed  during 
lysimeter  tests  and  during  die 
development  of  the  Toxicity 
Characteristic  Leachate  Procedure 
(TCLP).  The  Agency  therefore 
incorporated  this  additional  data  into 
the  LDB.  The  revised  LDB  includes  7 
leaching  media  and  10  waste  types.' 
Since  the  solid  to  liquid  ratio  of  the 
TCLP-type  leaching  test  was  designed  to 
represent  mid-  to  long-term  leaching.* 
the  incorporation  of  that  data  into  the 
LDB  reflects  such  leaching. 

Comment  One  commenter  stated  that 
because  municipal/industrial  landfill 
leachates  are  not  particulariy  aggressive 


'  The  original  data  base  contained  only  1  leaching 
media. 

*  See  Background  Document  Toxicity 
Characteristic  Leaching  Procedure,  March  10, 1988. 
A  copy  of  this  document  is  available  in  the  public 
docket  to  today's  notice. 


(i.e.,  strong),  greater  weight  should  be 
given  to  leachate  data  developed  using 
an  aqueous,  neutral  pH  medium  rather 
than  data  derived  using  acidic  leaching 
media. 

Response:  lie  Agency  maintains  that 
municipal  landfills  are  known  to 
produce  high-strength  leachates,  which 
frequently  contain  significant  levels  of 
organic  acids  formed  by  the 
decomposition  of  carbohydrates.  The 
Agency,  therefore,  does  not  agree  with 
the  commenter  that  landfill  leachates 
are  not  particularly  aggressive  or  that 
aqueous  neutral  pH  leachate  data  are 
more  appropriate  than  acidic  leaching 
media.  The  EP  toxicity  test  is  conducted 
using  acetic  acid  to  maintain  an  acidic 
pH  of  5  to  simulate  mimicipal  landfill 
leachate  pH.'  Acetic  acid  is  the 
dominant  fatty  acid  found  in  typical 
landfill  leachate. 

The  technical  literature  supports 
EPA's  assumptions  that  leachates  are 
acidic.  The  acid  strength  of  leachate  is  a 
result  of  microbial  decomposition,  which 
converts  waste  into  organic  acids.  An 
initial  process  of  aerobic  decomposition 
depletes  the  subsurface  environment  of 
oxygen.  Once  oxygen  levels  are 
depleted,  anaerobic  decomposition  of 
carbohydrates  into  fatty  acids  occurs. 
Typical  leachate  generated  by  this 
phase  of  decomposition  contains  the 
following  conoentrations  of  organic 
acids:  * 

Acetic  acid 3,800 

Propionic  acid 1,600 

n-Butyric  acid 3,500 

iso-Butyric  acid^ „ 145 

n-Valeric  acid  ..> 2,100 

iso- Valeric  acid 70 

Caproic  acid.-...^ ,. 3,700 


Free  volatile  fatty  acids  have  been 
reported  to  constitute  up  to  54  percent  of 
the  total  organic  carbon  of  fresh 
leachate.*  The  Agency  therefore 
concluded  that  the  use  of  data  from  tests 
using  acidic  leaching  media  is 
appropriate  and  retained  the  results 
from  such  tests  in  the  OLM. 

Reapplication  of  the  Regression 
Procedures  for  the  OLM.  Through 
reapplication  of  the  regression 
procedures,  the  Agency  determined  that 
the  leachate  behavior  of  organics  can  be 


>  U.S.  EPA.  Offioe  of  Solid  Waste.  May  2, 1980. 
"Background  Docanent— 8  281.24— EP  Toxicity 
Characteristic."  p.  63. 

♦  Dunlap.  W.K.  WB.  Organic  Pollutants 
Contributed  to  Groundwater  by  a  Landfill.  EPA- 
80&-«-76-0O4.  pp.  98-100  in  Hohnes.  J.R.  Practical 
Waste  Management.  John  Wiley  h  Sons.  Ltd. 

»  Farquhar,  C.J.  «nd  Sykes,  J.F.  1982.  "Control  of 
Leachate  Organic*  in  Soil."  Conservation  and 
Recycling.  Vol.  5.  No.  1.  pp.  55-88. 


described  effectivtly  by  a  concentration 
and  solubility  logarithmicbased 
equation.  The  Agency,  using  the 
expanded  LDB,  re-evaluated  the  OLM 
and  presented  the  following 
mathematical  relationship  that  best 
describes  the  baseline  leaching  behavior 
of  organics  from  a  waste: 

Ci  =0.00221  C^ttsTigHTs 
where: 

Ci  =  predicted  contaniinant  concentratkn  in 

the  leachate  (mg/l) 
Cw= contaminant  coacentration  in  the  waste 

(mg/l) 
S= contaminant's  water  solubility  at  ambient 

temperature  (usually  between  18  and  25* 

C)  (mg/l) 

The  Agency  selected  this  model 
because  it  has  the  best  overall  fit  to  the 
LDB  and  the  highest  significance  of  any 
model  evaluated  (R-squared= 0.6453).* 
This  equation  specifically  describes  the 
baseline  behavior  of  leachate 
concentrations  of  organics. 

In  addition  to  the  baseline  equation, 
the  Agency  proposed  a  95  percent 
confidence  interval  version  of  the 
baseline  equation.  The  Agency 
specifically  solicited  comments  a»  to 
which  version  of  the  OLM  is 
appropriate. 

Comment  One  ODmmenter  stated  that 
EPA's  original  method  for  determining 
the  95  percent  confidence  interval  was 
statistically  incorrect  and  yielded  an 
overly  conservative  model. 

Response:  The  Agency  agreed  that  the 
initial  methodology  was  incorrect  and 
revised  the  methodology  for  calculating 
the  95  percent  confidence  interval  in  the 
July  29  notice. 

Comment  One  commenter  stated  that 
EPA's  assumption  that  candidate  model 
equations  must  pass  through  the  axis 
origin  is  unnecessary  because  in 
regression  analysis,  the  fitted  equation 
is  only  appUcable  approximately  over 
tho  range  of  values  for  the  independait 
variable.  Thus,  ehminating  mm-zero 
intercept  equations  is  not  only 
unnecessary,  but  also  unreaUstic. 

Response:  The  Agency  agreed  that 
forcing  the  model  equation  to  pass 
through  the  axis  origin  was  unnecessary, 
since  the  model  is  not  based  on  data 
pairs  near  the  axis  origin.  The  modeling 
procedures  were  re-run  without  this 
forcing  assumptioa  It  is  logical, 
however,  to  expect  that  as  the 
concentration  of  a  constituent  in  a 
waste  approaches  cero,  the  leachate 
concentration  also  would  approadi  zero. 


•  Other  models  evaluated  by  the  Agency  were 
described  in  the  docket  to  the  July  29, 1988  notice. 


recommenc 
and  low  so! 


Federal  Ragtoter_/_Vol^MJJo.  219  /  Thursday.  November  13.  1966  /  Rulei  and  RegulatJom 


4isee 


B.  Comments  Submitted  in  Response  to 
the  Notice  of  Availability 

A  number  of  commenters  expressed 
concern  that  their  comments  submitted 
in  response  to  the  November  27, 1985 
proposal  were  not  addressed  in  the 
Notice  of  AvailabiUty.  The  Agency  did 
not  attempt  to  address  all  of  the 
November  comments  in  the  Notice  of 
Availability,  but  radier  addressed  only 
those  com^nents  which  resulted  in 
modifications  to  the  LDB,  the  regression 
analysis,  the  application  of  the  95 
percent  confidence  interval  and  the 
health-based  standards.  The  remaining 
November  comments  have  been 
addressed  in  today's  notice  in  Section 
2.C.  Comments  submitted  during  the 
conunent  period  of  the  Notice  of 
Availability  which  were  dupUcative  of 
the  November  comments  are  also 
addressed  in  Section  2.C. 

The  remainder  of  this  section 
addresses  those  comments  concerning 
the  Notice  of  AvailabiUty  and  its  docket. 

Accuracy  of  OLM  for  Low  Solubilities 
and  Low  Concentrations 

Comment:  One  commenter  stated  that 
the  revised  OLM  does  not  work  for 
compoimds  with  soIubiUties  lower  than 
1  mg/1.  and  pointed  out  that  the 
coefficient  for  multiple  correlation  (R^  is 
no  higher  than  0.32  for  these  compounds. 
The  commenter  also  questioned  die 
performance  of  the  OLM  for  chemicals 
with  total  waste  concentration  less  than 
1  ppm  since  R*  is  0.27  for  this  subset  of 
the  OLM's  data  base.  The  commenter 
believes  that  there  is  a  clear  relationship 
between  R*and  solubility  which 
suggests  that  the  analysis  is  being 
driven  by  the  high  solubihty  compoimds. 
The  commenter  provided  the  following 
recommendations  concerning  the  OLM 
and  low  solubility  compounds: 

•  In  order  to  minimize  the  extent  to  which 
highly  soluble  compounds  drive  the  standard 
least-squares  regression  analysis  (where 
large  magnitude  numbers  are  given 
proportionally  more  weight  in  determining 
the  position  of  the  regression  line),  a  sample 
magnitude  weighting  procedure  should  be 
used.  This  approach  has  been  used  by  EPA  in 
other  rulemakings. 

•  The  appUcation  of  the  model  should  be 
limited  on  a  chemical-specific  basis.  The 
model  should  not  be  applied  when  the  total 
waste  concentration  of  a  compound  is  likely 
to  result  in  a  leachate  concentration  below 
the  method  detection  limit  The  commenter 
recommended  that  the  OLM  data  base  to  be 
used  to  determine  the  appropriate  lower  total 
waste  concentration  cutoffs. 

Response:  The  Agency  does  not 
believe  that  it  is  appropriate  to  examine 
small  portions  of  the  regression  curve 
since  the  curve-fitting  process 
incorporates  all  of  the  available  data. 


The  Agency  is  not  aware  of  any  data 
which  impUes  that  the  leaching 
relationship  (as  represented  by  the 
empirical  equation  or  as  derived  on  a 
theoretical  basis]  changes  at  high  or  low 
solubilities  or  concentrations.  The 
Agency  beUeves  that  the  observed  low 
R*  for  the  very  insoluble  compounds  is 
probably  due  to  the  inherent 
inaccuracies  and  variabiUties  of 
analytical  results  at  very  low 
concentrations  rather  than  an 
inaccuracy  in  the  empirical  equation. 
The  suggestion  of  a  diemical-spedfic 
appUcation  of  the  OLM  is  addressed 
separately  below. 

Use  of  Detection  Limit  for  Non-Detected 
Leachate  Concentrations 

Comment:  Hie  commenter  supported 
the  Agency's  inclusion  of  data  pairs 
with  non-detectable  leadiate 
concentrations.  Two  commenters 
disagreed,  however,  with  the  use  of  the 
detection  limit  as  the  leachate 
concentration,  claiming  that  this 
assumption  severely  biases  the  results 
of  the  regression  anialysis,  particularly 
when  the  95  percent  confidence  interval 
is  appUed.  Chie  commenter  recognized 
that  one  value  must  be  assigned  for 
these  data  pairs  to  allow  their 
incorporation  in  the  OLM  data  base,  but 
stated  that  the  use  of  the  detection  limit 
is  unacceptable  for  these  samples  where 
no  trace  of  the  constituent  was 
observed. 

The  commenter  suggested  that  EPA 
could  assign  randomly  selected 
concentrations  to  each  sample  with  a 
non-detected  leachate  concentration 
This  would  allow  the  incorporation  of 
all  data  pairs  with  non-detectable 
leachate  concentrations  without 
introducing  bias. 

Response:  The  Agency  agrees  that  if 
data  pairs  with  non-detected  leachate 
concentrations  are  to  be  included  in  the 
LDB,  they  must  be  assigned  nonzero 
concentrations.  However,  the  Agency 
maintains  that  randomly  selected 
concentrations  do  not  yield  a  more 
accurate  model  for  concentrations 
below  the  detection  limit  The  use  of 
randomly  selected  leachate 
concentrations  ignores  the  correlation 
between  waste  composition  and 
leachate  concentration  and  thus  serves 
only  to  introduce  additional  error  to  the 
modeL  Additionally,  randomly  selected 
leachate  concentrations  violate  the 
Agency's  poUcy  of  conservatism  under 
uncertainty  in  cases  where  the  leachate 
is  certain  to  contain  the  undetected 
oi:ganic  compound.  The  Agency 
recognized  that  the  use  of  detection 
limits  in  this  case  introduces  some  bias 
to  the  model  but  argues  that  no  more 
adequate  approach  to  imputing  values 


for  nondetected  leachate  concentrations 
has  been  recommended  by  die 
commenter. 

Comment:  The  commenter  agreed 
with  EPA  diat  extrapolation  beyond  die 
limits  of  analytical  accuracy  {i.e.,  below 
the  detection  limits)  lends  uncertainty  to 
appUcation  of  empirical  models.  The 
commenter  stated  that  the  use  of 
extrapolation  is  particularly 
inappropriate  when  the  detection  limit  is 
used  as  the  leachate  concentration  since 
the  model  would  then  be  appUed  beyond 
the  range  of  the  available  empirical 
data. 

Response:  Hie  Agency  maintains  that 
extrapolation  beyond  the  range  of  the 
LDB  is  reasonable  for  two  reasons.  First, 
there  is  no  reason  to  beUeve  (and  no 
case  has  been  presented  to  support]  that 
leaching  phenomenon  as  described  by 
toxicant  concentration  and  solubility  is 
different  at  low  solubiUties  and 
concentrations.  Secondly,  the  accuracy 
and  precision  of  the  available  analytical 
methods  are  reduced  at  low 
concentrations,  thereby  increasing  the 
relative  reUabiUty  of  a  model  based  on 
the  more  accurate  range  of  data. 

For  these  two  reasons  the  Agency 
beUeves  that  in  this  case,  extrapolation 
is  appropriate  and  possibly  preferable  to 
analytical  methods  to  evaluate  the 
leachabihty  of  toxicants  at  low 
solubility  and  concentration. 

Use  of  the  95  Percent  Confidence  Level 

Comment  The  commenter  agreed 
with  the  Agency's  revised  method  for 
calculating  the  upper  95  percent 
confidence  level  of  the  OLM  The 
commenter,  however,  does  not 
necessarily  beUeve  that  the  95  percent 
confidence  level  should  be  used  in 
making  deUsting  decisions.  The 
commenter  beUeves  that  EPA  used  a 
series  of  overly  conservative 
assumptions  in  the  OLM  and  VHS  and 
believes  that  the  simultaneous 
occurrence  of  all  of  these  assumptions  is 
very  unlikely.  Given  the  conservation 
built  into  the  other  components  of-EPA's 
delisting  methodology,  this  commenter 
and  others  recommended  that  the  base- 
Une  version  of  the  OLM  be  used  in 
delisting  petition  evaluation. 

Response:  The  Agency  agrees  with  the 
commenter  that  the  application  of  the  95 
percent  confidence  interval  is  not 
necessary  for  evaluating  organics  data 
in  deUsting  petitions.  The  Agency, 
however,  does  not  beUeve  that  the 
underlying  assumptions  of  the  OLM  and 
VHS  models  are  overly  conservative, 
but  rather  that  they  represent  a 
reasonable  worst-case  scenario.  The 
application  of  a  95  percent  confidence 
interval  to  the  OLM,  however,  will  result 
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in  overly  conaervative  resuhs  due  to  the 
model's  large  mean  square  error  (MSE). 
The  Agency  believes  that  use  of  Uie  95 
percent  confidence  interval  will  place  an 
undue  burden  on  the  petitioners,  and 
thus  the  Agency  has  decided  to  use  the 
baseline  version  of  the  QUA. 

Comment:  The  commenter  agreed 
with  EPA  that  there  is  significant 
variance  in  the  OLM  data  base  and  that 
the  method  may  not  include  all  relevant 
variables.  The  commenter  recommends 
that  the  delisting  petitioners  be  given 
the  opportunity  to  submit  actual 
leaching  test  data  for  its  waste  instead 
of  using  the  model  with  its  inherent 
flaws. 

Response:  The  Agency  agrees  that 
actual  leaching  data  is  preferable  to  the 
OLM.  When  a  leachate  test  for  organics 
is  promulgated  for  delisting  purposes, 
petitioners  will  be  requested  to  submit 
organics  leaching  data  for  evaluation  of 
the  waste  tmder  the  toxicity  " 
characteristic  and  as  input  to  the  VHS 
model.  The  Agency  does  not  intend, 
however,  to  use  this  data  now,  in 
advance  of  a  decision  on  the  TCLP  and 
the  extent  to  which  that  procedure  is 
appropriate  for  delisting. 

Comment:  The  commenter  believes 
that  the  95  percent  confidence  level  is 
not  appropriate  because  in  some  cases 
[e.g.,  benzofa]  pyrene, 
benzo(b]flnoranthene,  and 
dibenzo(a,h]anthracene)  the  model,  at 
the  95  percent  confidence  level,  predicts 
a  leachate  concentration  higher  than  the 
solubility  of  the  compound. 

Response:  EPA  disagrees  that  this 
phenomenon  indicates  that  the  use  of 
the  95  percent  confidence  level  is 
inappropriate.  The  leaching  data  base 
contained  a  number  of  data  pairs  where 
the  leachate  concentration  exceeded  the 
compound's  water  solubility.  Since  the 
leaching  media  in  a  municipal  landfill 
has  been  shown  to  be  more  aggressive 
than  an  aqueous  leaching  media,  it  is 
quite  possible  that  leachate 
concentrations  may  exceed  solubility 
levels. 

Use  of  OLM  or  Analytical  Leaching 
Method 

Comment  The  commenter  believes 
that,  for  the  limited  purpose  of 
evaluating  existing  delisting  petitions, 
the  OLM  may  be  a  viable  approach  for 
certain  chemicals  and  wastes.  Since  the 
Agency  has  proposed  the  TCLP, 
however,  the  OLM  has  become 
redundant.  Since  the  OLM  is  based 
primarily  on  results  of  the  EP  and  the 
TCLP,  the  commenter  believes  that  the 
OLM  has  no  advantage  over  requiring 
future  petitioners  to  submit  TCLP  data. 
In  addition,  because  the  OLM  obscures 
the  matrix  dependency  of  leaching,  the 


use  of  the  TCLP  is  more  desirable.  Two 
other  conunenters  recommended  that 
EPA  accept  TCLP  results  rather  than 
applying  the  OLM. 

Response:  As  stated  before  in  the 
proposed  notice  (November  27, 1985) 
and  in  the  Notice  of  Availability,  the 
Agency  intends  to  replace  the  OLM  with 
a  viable  leaching  test  when  such  a  test 
is  adopted  in  die  delisting  program. 
Until  then,  the  Agency  believes  that  the 
empirical  OLM  is  an  acceptable  method 
of  petition  evaluation.  EPA  reminds  the 
commenter  that  lysimeter  data  were 
included  in  the  regression  analysis,  as 
well  as  a  number  of  different  leaching 
media. 

Comment:  "Hie  commenter 
recommended  that  petitioners  who  have 
ab-eady  filed  with  EPA  be  given  the 
opportunity  to  submit  leaching  data 
using  the  proposed  TCLP  as  an 
alternative  to  the  OLM  in  predicting 
leachate  concentrations.  "The  commenter 
also  believes  that  the  only  scenario  in 
which  EPA  should  use  the  OLM  instead 
of  the  results  of  a  leaching  procedure,  is 
when  a  petitioner  has  already  submitted 
a  petition  and  total  constituent  data  and 
does  not  wish  to  provide  leaching  test 
data. 

Response:  The  Agency  will  not 
consider  the  results  of  the  TCLP  in 
evaluating  delisting  petitions  until  we 
conclude  that  it  would  be  appropriate 
for  delisting.  The  Agency  has  received 
extensive  comments  on  the  proposed 
method  and  is  considering  a  number  of 
potential  modifications  to  the  method 
and  its  underlying  assumptions.  Thus, 
even  if  the  use  of  the  proposed  TCLP 
were  submitted,  the  use  of  the  {Hvposed 
method  could  potentially  produce 
different  results  than  the  result  of  the 
method  when  promulgated.  Thia  would 
require  the  petitioner  to  resample  and 
reanalyze  the  waste  according  to  the 
final  procedure. 

Comment:  The  commenter,  while 
endorsing  the  concept  of  an  analytical 
leaching  method,  expressed  numerous 
reservations  about  the  proposed  TCLP 
and  made  reference  to  comments 
submitted  in  response  to  the  TCLP 
proposal. 

Response:  The  Agency  will  address 
the  commenter's  concerns  in  a  separate 
notice  when  we  finalize  the  organic 
toxicity  characteristics.  The  Agency  will 
examine  the  underlying  assumptions  of 
the  leachate  test  when  finalized  to 
determine  the  most  appropriate  manner 
to  incorporate  this  test  into  the  delisting 
petitions  evaluation  process. 

Comment  The  commenter  questioned 
the  logic  of  EPA's  statements  concerning 
the  lack  of  an  acceptable  analytical 
leaching  method  while  EPA  used  the 
results  from  these  "unacceptable"  test 


procedures  to  develop  the  OLM.  The 
commenter  argued  that  an  empirical 
model  cannot  be  may  more  valid  than 
the  test  procedures  from  which  it  is 
derived. 

Response:  The  Agency  has  not  yet 
promulgated  an  organic  leaching  method 
because  of  the  variability  in  the  results 
of  the  available  methods.  One  purpose 
of  proposing  a  mefliod  for  public 
comment  is  to  allow  the  public  to 
suggest  modifications  to  increase  the 
dependability  of  a  method.  The  Agency 
believed  that  the  results  of  the  TCLP. 
while  variable,  were  generally 
acceptable  for  inclusion  into  the  data 
base  for  an  empirical  model,  and  that 
the  averaging  effects  of  a  regression 
analysis  could  cause  the  resulting  model 
to  be  representative  of  the  results  of  a 
modified  and  reliable  TCLP. 

Opportunity  for  Conunent  on  VHS  Land 
Treatment  Model  and  Health-Based 
Standards 

Comment  The  commenter  questioned 
why  the  July  29, 19B6  Notice  of 
Availability  did  not  address  the 
comments  submitted  in  response  to  the 
proposed  rule  conoeming  the  VHS  land 
treatment  model  aad  the  health-based 
risk  levels  and  concentration  limits.  The 
commenter  believes  that  these 
components  of  the  delisting 
methodology  contain  flaws  as 
significant  as  those  identified  for  die 
OLM,  and  thus  the  Agency  should 
provide  opportunity  for  comment  on 
EPA's  responses  to  these  issues. 

Response:  The  July  29, 1986  notice 
was  intended  to  be  a  response  to  those 
public  comments  received  on  the 
November  27, 198S  proposal  that 
resulted  in  significant  modifications  to 
the  proposed  OLM.  The  comments 
received  on  health-based  risk  levels 
were  addressed  through  the  extension  of 
the  comment  period  provided  by  the  July 
notice.  For  the  VHS  land  treatment 
model,  comments  did  not  result  in 
significant  changes  to  the  model,  thus 
the  comment  period  was  not  reopened  in 
July. 

Chemical-Specific  Approach  vs.  OLM 

Comment  Two  oommenters  believe 
that  there  is  more  theoretical  and 
practical  justification  for  developing 
either  waste-speciHc  or,  more 
appropriately,  orgaiiic  compound- 
specific  equations  lor  predicting 
leachate  concentrations  as  a  function  of 
waste  concentratiosis  and  matrix  type 
than  using  the  overnU  generic  OLM 
proposed  by  the  A|ency.  The 
commenters  questioned  the 
appropriateness  of  a  generic  OLM  which 
applies  to  a  large  number  of  organic 
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chemicals  with  very  different  chemical 
properties.  One  commenter  provided 
limited  evaluations  of  the  OLM  leaching 
data.  The  commenter  suggested  that 
better  predictions  of  leachate 
concentration  as  a  function  of  waste 
concentration  are  possible  iming  this 
approach. 

Response:  The  additional  data 
required  to  develop  a  series  of  chemical- 
specific  equations  would  be  tremendous. 
The  Agency  is  not  convinced  that  such 
an  approach  would  be  a  significant 
improvement  over  the  OLM.  TTie  Agency 
currently  has  only  limited  data  for  many 
chemicals  and  an  equation  based  on  a 
very  few  data  points  may  not  be  as 
reliable  as  one  based  on  a  substantial 
number  (such  as  the  OLM].  In  the 
Agency's  development  of  a  theoretical 
basis  for  the  OLM.  sohihility  was  die 
only  chemical-specific  property  which 
affected  leaching.  The  regression 
analysis  showed  that  the  solubility 
variable  has  a  high  degree  of 
significance,  which  is  an  inchcation  of 
the  appropriateness  of  induding 
solubility  in  the  leaching  equation. 

Cosolvent  Effects 

Comment  The  comnenter  disagreed 
with  a  stateaient  in  the  Organic 
Leachate  Model  BadqptMmd  Document 
(p.  1-3)  which  said  that  the  presence  of 
organic  compounds  in  leachate 
increases  the  leadiing  of  other  oiganics 
in  the  waste.  The  commenter  pointed 
out  that  the  Oak  Ridge  Natianal 
Laboratories  report  (51 FR  21684. 
reference  6)  conclusions  state  that  the 
highest  ranked  extraction  fluids  for 
organics  were  distilled  water  and 
carbonic  add,  neither  of  which  contains 
organics. 

Response:  The  Agency's  response  to 
this  comment  is  found  in  Section  2.C 
Constituent  Mobility. 

Theoretical  Approach  to  Modeling 

Comment:  The  commenter  disagreed 
with  the  Agency's  theoretical  equation 
development  which  was  used  as  tfie 
basis  for  the  empirical  OLM. 
Specifically,  the  commenter  stated  that 
the  fractions  of  oiganic  carbon  and 
solids  in  the  immobile  phase  cannot  be 
assumed  to  be  constants  across  the 
different  waste  matrices  which 
constitute  the  LDB.  The  commenter 
recommended  that  the  Agency  abandon 
the  theoretical  equation  developmait 
and  recognize  that  the  devehqgment  of 
the  OLM  is  primarily  a  curve-fitting 
exercise. 

Response:  The  Agency  never 
maintained  that  the  development  of  the 
empirical  OLM  was  anything  but  a 
curve-fitting  exerdse.  "The  theoretical 
equation  discussed  in  the  OLM 


Background  Docunent  served  as  a 
model  form.  In  the  derivation  of  this 
form,  the  variables  for  the  fi-action  of 
organic  carbon  and  total  sohds  were  not 
assumed  to  be  constant,  but  rather  were 
indeterminant  and  were  allowed  to 
"float"  in  the  regression  analysis.  The 
effect  oi  this  step  is  the  hi^  variance 
seen  in  the  regression  analysts,  as  stated 
in  the  November  and  ]aly  notices.  These 
variaUes  were  not  indnded  in  the  OLM 
because:  (1)  They  were  not  available  for 
the  wastes  included  in  the  LDB:  and  (2) 
the  analytical  method  for  determining 
the  oiganic  carbon  fraction  of  a  solid 
waste  is  difficult  and  would  be  an 
excessive  burden  on  petition«s. 

Data  Editing  Procedures 

Comment  The  commenter  agreed 
with  the  Agency's  avera^ng  (tf  multiple 
leadiate  values  for  a  given  waste  matrix 
when  different  extraction  fluids  were 
used  in  order  to  avoid  biasing  the 
empirical  equation  with  multiple 
extractions  of  one  waste.  The 
commenter  questioned,  however,  why 
the  Agency  claimed  certain  samples  to 
be  redundant  and  eliminated  them  from 
the  LDB.  The  commenter  beUeves  that 
these  samples  represent  a  duplicative 
analysis  of  the  total  waste  concentration 
and  leachate  concentration  from  one 
extraction  method,  and  as  sudi  should 
have  been  included  in  the  overall 
average  for  that  data  pair.  (If  the  waste 
concentration  was  much  h^ier  than 
that  for  the  other  sample  of  the  same 
waste,  then  the  sample  should  have 
been  induded  as  an  ind^>endent  data 
pair.) 

Response:  The  samples  were 
eliminated  because  they  were  replicate 
samples  that  exhibited  high  variance. 
These  samples  were  all  frtun  one 
laboratory  and  the  Agency  believes  that 
they  are  unreliable. 

Comment  The  Agency  beheves  that 
overall  the  commenter  agreed  with  the 
Agmcy's  data  editing  procedures.  The 
commenter,  however,  questioned  the 
deletion  of  samples  with  high  soluble 
constituents  and  low  leachate 
concentrations  (0.1  percent  <A  waste 
concentration).  The  coomienter  stated 
that  data  pairs  eliminated  in  this  editing 
procedure  may  have  been  exhibiting  a 
matrix  effect  rather  than  an  analytical 
problem.  The  cmnmenter  questioned  the 
need  for  this  {Rticedure  since  the  model 
optimization  process  eliminates  true 
outliers  bom  the  data  set  after  the  initial 
regression  analysis  is  comi^eted. 

Response:  The  Agency  continues  to 
believe  that  these  data  pairs  exhibiting 
high  sidubility  and  extremely  low 
leacUng  should  not  be  induded  in  the 
LDB.  The  50  data  pairs  which  were 
deleted  were  associated  with  22 


different  wastes.  Doe  to  die  number  of 
waste  matrices  involved,  the  Agency 
does  not  believe  ihat  the  k)w  leaching 
levels  observed  for  the  50  data  pairs 
were  associated  with  waste  matrix 
effects.  The  Agency  also  maintams  that 
some  true  ontliers  will  not  be  identified 
through  the  regression  since  the  mean 
square  error  is  large. 

Comment  The  commenter  pointed  out 
that  while  the  Agency  ddeted  samples 
from  the  data  base  when  any  one 
constituent's  total  concentration 
exceeded  100.000  ppm.  the  Agency 
retained  waste  S-5  for 
hexachlorobenzene  which  contained 
469,000  ppm  of  the  chemical. 

Response:  The  commenter  was 
mistaken.  The  data  pair  was  not 
induded  in  the  LDB. 

C.  Comments  on  the  OLM  Not 
Addressed  in  the  July  29, 1986  Notice 

Reapphcation  of  the  Regression 
Procedures 

Comment  One  commenter  asserted 
that  EPA's  statistical  analysis  of  waste 
leachability  is  invalid  because  it  does 
not  reflect  the  variability  in  the  LDB  due 
to  the  use  of  average  data.  In  addition, 
the  respondent  stated  that  in  order  for 
the  public  to  judge  the  adequacy  of  the 
Agency's  regression,  EPA  must  fMxivide 
a  conHdence  interval  for  the  regression 
curve. 

Response:  The  Agency  disagrees  that 
the  use  of  average  concentration  values 
for  an  individual  waste  in  the  Ltffi  is 
inappropriate.  Average  values  were 
used  when  the  leachate  concentration  of 
a  constituent  within  a  waste  was 
determined  by  several  leaching 
techniques.  Average  values  eliminate 
the  variations  in  laboratory  techniques, 
and  thus,  the  Agency  asserts  that  these 
values  are  most  likely  to  be 
representative  of  actual  leaching  rates. 

Further  discussion  on  the  use  of 
average  concentration  values  is 
provided  in  the  public  docket  to  today's 
notice  in  the  OLM  Background 
Document.  The  background  document 
also  contains  confidence  intervals  for 
the  dependent  variables  in  the  OLM. 

Comment  One  commenter  stated  that 
a  model  simulation  [e.g^  Monte  Carlo]  is 
needed  to  determine  the  ]>robability  or 
likelihood  of  the  modd's  outcome. 

Response:  The  Agency  has 
determined  that  the  use  of  a  probability 
simulation  such  as  a  Monte  Carlo 
application  to  the  revised  model  is 
inappn^ate.  The  revised  OLM  is 
based  upon  actual  concentration  and 
solubility  data.  When  actual  data  with 
its  inherent  variations  are  available,  it  is 
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inappropriate  to  simulate  that  data  with 
probability  distributions. 

Concentration  Input  to  VHS  Models 

Comment  Two  commenters 
recommended  using  analytical  data 
rather  than  the  OLM  to  predict  a  waste's 
leachate  concentrations.  One  of  the 
commenters  recommended  using  a  test 
similar  to  the  draft  Toxicity 
Characteristics  Leachate  Procedure  for 
wastes  containing  volatile  organic 
constituents  and  using  actual  EP  test 
data  for  non-volatile  organic 
constituents.  Another  commenter  stated 
that  EPA's  use  of  the  OLM  increases  the 
uncertainty  of  the  delisting  process,  is 
unnecessary  since  actual  testing  is 
possible,  and  is  representative  of  neither 
the  wastes  in  question  nor  the 
constituents  of  concern. 

Response:  EPA  intends  to  use  the 
results  of  an  analytical  organics 
leachate  test  as  input  to  the  VHS; 
however,  none  of  the  tests  suggested  by 
the  commenters  or  studied  by  the 
Agency  have  been  completely 
evaluated,  especially  in  terms  of  the 
comments  received  on  the  TCLP  to  be 
considered  for  use  in  the  delisting 
program.  Until  a  final  analytical  method 
becomes  available,  the  Agency  believes 
that  the  revised  OLM  is  a  rehable  and 
useful  tool  for  use  in  petition  evaluation. 

Comment:  Another  commenter  stated 
that  the  use  of  maximum  leachate 
concentration  or  the  upper  95  percent 
confidence  value  as  input  to  the  OLM 
represents  a  "worst  worst-case"  rather 
than  EPA's  "reasonable  worst-case." 
The  commenter  recommended  that  EPA 
consider  using  either  the  mean  plus  one 
standard  deviation  or  the  median  value 
as  an  input  concentration. 

Response:  The  Agency  disagrees  with 
the  commenter.  As  long  as  few  samples 
are  available,  the  maximum  leachate 
concentration  may  represent  the  actual 
leachate  concentration  from  the  waste. 
The  use  of  the  maximum  or  95  percent 
confidence  interval  limit  is  generally 
appropriate  for  the  evaluation  of  the 
analytical  data  used  to  characterize  the 
waste.  The  selection  of  the  proper 
statistic  depends  upon  petition-speciHc 
factors,  including  the  number  and 
location  of  samples  that  are  analyzed, 
the  distribution  of  the  reported 
concentrations,  and  the  expected 
variability  of  the  waste.  The  Agency 
refers  the  commenter  to  50  FR  48909, 
November  27, 1985.  Here,  the  Agency 
has  stated  that  the  mean,  maximum,  or 
95  percent  confidence  interval  may  be 
used,  depending  on  a  number  of 
petition-specific  factors.  In  addition,  the 
Agency  conducts  outlier  analyses  to 
measure  the  extent  to  which  tiie  data  is 
representative.  The  Agency  intends  to 


explain  further  which  value  will  be  used 
under  what  circumstances  in  the  near 
future. 

Comment:  One  commenter 
recommended  that  delisting  decisions  be 
based  upon  total  concentrations  of 
constituents  in  the  waste  rather  than 
upon  an  extract  of  the  waste,  in  order  to 
allow  the  Agency  to  consider  various 
constituent  transport  scenarios 
involving  physical  migration  and  the 
effects  of  solvent  oodisposal.  The 
commenter  noted  diat  EPA  has  used  this 
approach  in  the  past  and  urged  its 
continuance.  Another  commenter  stated 
that  since  the  waste  matrix  effects  on 
leachate  concentrations  are  unknown, 
the  leachate  constituent  concentration 
should  be  assumed  to  be  equal  to  the 
waste  constituent  concentration. 

Response:  The  Agency  believes  that 
using  the  total  waste  concentration  of 
inorganic  or  organic  constituents  is 
appropriate  only  if  the  waste  could  be 
expected  to  migrate  [e.g.,  if  the  waste  is 
a  liquid}.  For  solid  wastes,  however, 
physical  migration  is  not  expected  and 
thus,  this  approach  is  overly 
conservative.  A  discussion  is  provided 
elsewhere  in  this  section  concerning  the 
effects  of  solvent  codisposal  and  waste 
matrices. 

Model  Review       I 

Comment:  One  commenter  suggested 
that  EPA  submit  the  model  and 
alternative  approaches  to  the  Science 
Advisory  Board  (SAB)  or  some  other 
recognized  scientific  organization  for 
review  and  comment. 

Response:  Since  the  OLM  is  an 
interim  tool  that  will  be  replaced  when 
an  analytical  organic  leaching  test  is 
made  final,  such  reiview  was  not 
believed  to  be  necessary. 

Constituent  Mobility 

Comment:  One  oommenter  stated  that 
EPA  has  not  addressed  mobihty 
mechanisms,  such  as  physical  migration 
and  constituent  solubilization,  due  to 
codisposal  of  solvents,  and  that  EPA's 
conclusion  to  ignore  codisposal  with 
organics  cannot  be  justified,  since  such 
disposal  occurs  on  a  regular  basis  in 
both  hazardous  and  Subtitle  D  landfills. 
The  commenter  submitted  further 
evidence  that  solvents  are  likely  to  be 
present  in  Subtitle  D  facilities.  The 
commenter  recommended  that  all 
delistings  of  organic  wastes  should  be 
delayed  until  a  suitable  method  for 
assessing  migration  associated  with 
codisposal  with  solvents  is  developed. 

Response:  The  Agency  does  consider 
physical  migration  of  delisted  wastes 
where,  for  example,  the  waste  is  liquid. 
For  liquid  wastes,  as  a  reasonable 
worst-case  assumption,  the  Agency  uses 


the  actual  concentrations  of  organics  in 
the  waste,  rather  than  the  predicted 
leachate  concentration  from  the  OLM, 
as  input  values  to  the  VHS  models. 

The  Agency  agrees  that  solvents  are 
present  in  Subtitle  D  landfills  and 
resultant  leachates.  The  Agency 
believes  that  solubilization  effects  occur 
to  some  degree  within  wastes  that 
contain  soluble  solvents  and  has 
included  wastes  with  high  levels  of 
solvents  in  the  data  bate  used  to 
develop  the  revised  model.  EPA  believes 
that,  to  some  extent,  solubilization 
effects  are  ciurently  reflected  in  the  data 
used  to  develop  the  model.  The  Agency 
does  not  have  sufficient  data  at  the 
moment,  however,  to  consider  the 
cosolvent  effects  more  completely.  The 
Agency  is  developing  a  solvency 
characteristic,  which  will  begin  to 
address  the  effects  of  solvency  in  land 
disposal. 

Comment:  One  commenter  stated  that 
the  model  will  seriously  underestimate 
pollutant  mobility,  particularly  for 
polynuclear  aromatic  hydrocarbons 
(PNAs)  in  elements  of  oily  wastes.  This 
commenter  recommended  that  the 
model  consider  cosolvent  effects  since 
there  is  extensive  literature  conclusively 
supporting  the  mobility  of  oil  in  the 
ground. 

Response:  While  PNAs  are  likely  to 
be  attenuated  by  solid  wastes  (as  they 
are  in  soils],  as  evidenced  by  their  high 
sediment  organic  carbon  water  partition 
coefficients  (Kqc],  the  models  assume  no 
attenuation.  The  leaching  data  base 
contained  eight  oily  wastes  which 
represented  15  percent  of  the  data  set. 
Many  other  wastes  that  were  included 
in  the  data  base,  such  as  organic  still 
bottoms,  may  have  oily  characteristics. 
Thus,  the  Agency  believes  that  oily 
waste  cosolvent  effects  are  reflected  in 
the  data  base.  The  Agency  is  currently 
considering  different  methods  of 
evaluating  the  mobihty  of  oily  wastes. 

Degradation 

Comment:  Commenters  expressed  a 
wide  range  of  concerns  on  the 
degradation  of  leachate  contaminants, 
as  noted  below: 

•  Biodegradation  of  organic  compounds 
can  be  estimated  using  reasonable  worst- 
case  conditions.  Consideration  should  l>e 
given  to  a  reasonable  worst-case 
biodegradation  rate. 

•  Certain  organics  decrease  in 
concentration  in  the  environment  due  to 
biodegradation. 

•  Numerous  organics,  especially 
halogenated  hydrocarbons,  are  transformed 
into  intermediates  of  greater  toxicity  than  the 
parent  compounds. 

■  "It  is  argued  that  most  organics  are  not 
transformed  in  ground  water  since  recent 


fgjwriRe^ter  /  Vol.  51.  No.  219  /  ITiursday.  November  13,  1088  /  Raka  and  Rcgulatiom     41093 


studies  have  shown  that  many  organics  are 
resistant  to  chemical  and/or  biological 
transformatioa  under  mrniitifHn  typical  for 
the  subsurface  [environaent]." 

•  "Hydrolysis  in  ground  water  is  poorly 
documented,  and  therefore,  considering  the 
technical  uncertainty  in  this  area, 
transformation  to  less  toxic  compounds 
cannot  be  assumed." 

•  Ab  a  reasonable  wont-case  assumption, 
the  Agency  should  assume  that  organtcs  are 
not  trat^fdrmed.  However,  when 
transformatioa  does  occnr.  the  reaaraiable 
worst-case  aasumptioa  is  that  they  are 
transformed  to  more  toxic  compounds,  since 
neither  abiotic  nor  biotic  transformation  of 
organics  necessarily  render  the  parent 
compounds  non-toxic. 

•  Factors  such  as  diemical  concentration 
and  redox  conditions  may  significantly 
impact  transformatioa. 

•  Assumptians  should  be  developed  to 
replace  the  zero  biodegradation  retardation 
assumptions  on  which  the  model  waa  based. 

Response:  The  Agency  recognizes  that 
many  of  these  assertions,  under  certain 
circumstances,  are  true.  The 
concentrations  of  some  mganics  in  the 
environment  are  reduced  due  to 
biodegradaticm,  but  other,  mwe  toxic 
transformation  products  are  sometimes 
produced  instead.  The  net  result  of 
degradation  processes  in  a  landBII 
depends  on  a  wide  range  (rf^  chemical 
and  site-specific  factors  unique  to  each 
landfill.  In  order  to  include  ttie  effect  of 
degradation  in  the  OLM,  the  Agency 
would  need  substantial  evidence  from 
the  technical  literature  that 
biodegradation  either  increases  or 
decreases  the  overall  hazard  at  a 
landfill.  This  type  of  literature,  as  yet 
has  not  been  identified.  In  the  absence 
of  sufficient  data  to  develop  such  a 
generalization,  the  Agency  believes  it  is 
reasonable  to  assume  that 
biodegradation  does  not  have  a 
significant  effect  on  leachate 
concentrations. 

Degradation  Occurrence  In  the 
Subsurface.  The  technical  literature 
supports  the  hypothesis  that 
biodegradation  of  organic  compotmds 
occurs  in  the  subsurface  environment 
and  therefore  influences  the  fate  of 
organic  solvents  in  landfilled  wastes. 
For  example,  researchers  fi^m  Rutgers 
University  concluded  that  leachate- 
derived  carbon  can  be  used  as  the  sole 
source  of  carbon  for  microbial  energy 
and  growth  and  that  the  reduction  of 
dissolved  organic  carbon  (DOC)  in 
landfill  leachate  over  time  is  due  to 
biological  oxidaticHi  and  not  to  sorption, 
stripping,  or  evaporation.  The 
researchers  performed  microorganism 
growth  and  substrate  degradation 
studies  on  leachate  in  the  absence  of 
glucose  and  other  nutrients  and  found 
that  the  acclimated  populations  used 


carbon,  phosphorous,  and  nitrogen 
derived  solely  from  the  leachate.* 

A  similar  conclusion  wa»  reached 
when  microbial  degradation  of  leachate 
organic  matter  was  investigated  at  the 
University  of  Waterloo  in  Ontario, 
Canada.  The  destructian  of  organic 
matter  was  observed  on  a  laboratory 
scale  usii^  two  packed  soil  cohimns 
operated  anaerobically  imder 
continuona  saturated  flow  conditions. 
Decreasing  levels  of  chemical  oxygen 
demand  (COD)  and  total  organic  carbon 
(TOC)  revealed  that  significant 
microbial  degradation  of  oiganics  in 
soils  occurred.  The  results  were 
compared  to  field  data  and  were  found 
to  simulate  closely  the  situation  at  a 
closed  sanitary  landfill." 

Degradation— Mechanisms.  Given  a 
suitable  environment,  soil  bacteria 
degrades  a  wide  variety  of 
hydrocarbons,  as  evidenced  by  the  low 
to  moderate  persistence  of  some  organic 
hazardous  waste  constituents  in  soiL» 
Below  the  surface  of  landfills,  however, 
the  conditions  for  bacterial  growth  are 
less  than  optimal.  Oxygen  is  in  short 
supply,  and  sufficient  levels  of  nutrients 
are  not  present.  The  degradation 
processes  operating  on  organic 
chemicals  are  beUeved  to  be  anaerobic 
in  nature,  and  aerobic  microbial 
degradation  can  be  eliminated  from 
consideration  as  a  major  pathway  for 
hydrocarbon  removal.  By  contrast, 
anaerobic  decomposition  was  noted  as 
one  of  the  major  modes  of  degradation 
in  a  sanitary  landfill,  although  the  route, 
pathways,  rate,  and  degree  of 
degradation  are  not  well-understood.  In 
theory,  anaerobic  decomposition 
involves  a  two-stage  process  of 
liquefaction  and  gasification.  During  the 
liquefaction  stage,  extracellular 
enzymes  degrade  complex 
carbohydrates  to  simple  sugars;  proteins 
to  peptides  and  amino  acids;  and  fats  to 
glycerols  and  fatty  acids.  Following  this 
process,  methane  bacteria  converts 
these  compounds  into  gases,  including 
methane,  carbon  dioxide,  and  ammonia, 
and  into  other  chemical  byproducts. 
Most  of  the  theory  on  anaerobic 
decomposition  has  been  developed  from 
conventional  anaerobic  wastewater 


^  Venkataramani.  ES.  and  Akiert  R.C 
"Acclimated  Mixed  MicrobiaJ  Reaporues  to  Organic 
Species  in  Industrial  Landfill  Leachate."  Journal  of 
Hazardous  Materials.  Vol.  10.  pp.  1-12. 

•Dunlap,  W.K.  1976.  Organic  PolluUnts 
Contributed  to  Groundwater  by  a  LandfiU.  EPA- 
eOO-a-76-004.  pp.  Se-lOO  in  Holne*  J.R..  Practical 
Waste  Management  John  Wiley  &  Sons.  Ltd. 

•  Berkowitz,  J.B.,  Harris,  J.C.  and  Goodwin.  B. 
1981.  "Identification  of  Hazardous  Waste  for  Land 
Treatment  Reaearch,"  D.W.  Schulti  and  D.  Black, 
eds:  Proceedings  of  the  Seventh  Annual  Research 
Symposium,  Philadelphia.  P.A.  U.S.  Environmental 
Protection  Agency,  pp.  168-177,  in  Bennett  1985. 


treatment  systems  (laboratory  or  pilot- 
scale). »" 

Degradation— In  Ground  Water. 
Researchers  fhjm  Stanford  University 
and  the  University  of  Waterloo  restated 
the  belief  that  biotransformation  of  trace 
organic  contaminants  can  and  does 
occur  in  the  ground-water  zone  under 
certain  conditions.  These  conditions 
depend  on: 

•  Water  temperature  and  pH 

•  The  microorganism  population 
(numbers  and  species] 

•  The  concentration  of  the  organic 
carbon  source  (substrate) 

•  The  presence  of  microbial  toxicants 
and  nutrients 

•  The  avculability  of  electron 
acceptors. 

The  researchers  cautioned,  however, 
that  "transformation  of  a  toxic  organic 
solute  is  no  assurance  that  it  has  been 
converted  to  harmless  or  less  hazardous 
products."  They  therefore  concluded 
that  it  is  prudent  to  assume  that 
hazardous  contaminants  persist 
indefinitely.**  The  Agency  agrees  with 
the  researchers. 

Degradation  of  organic  solvents 
(especially  chlorinated  solvents)  may 
also  occur  via  hydrolysis.  When       .", 
chlorinated  solvents  are  degraded  by 
hydrolysit.  the  transformation  products 
are  usually  dilorinated  alcohols  and/or 
carboxybc  acids.  Laboratory-derived 
reaction  half-lives  due  to  hydrolysis 
were  observed  to  range  from  38  days  for 
chloroethane  to  7  years  for  carbon 
tetrachloride." 

Based  on  their  relatively  high 
persistence  values  and  based  on  the  fact 
that  transformation  pnjducts  in  some 
cases  may  be  less  toxic  than  the  original 
chemical  and  in  other  cases  more  toxic, 
the  Agency  believes  it  is  reasonable  to 
assume  that  degradation  does  not  affect 
contaminant  concentrations  in  leachate. 

Comment:  One  commenter  argued 
that  EPA  must  allow  a  petitioner  to 
demonstrate  that  a  waste  constituent 
may  biodegrade  before  reaching  a 
receptor  point. 

Response:  The  Agency  is  always 
receptive  to  any  supporting  data  a 
petitioner  may  provide  and  encourages 
petitioners  to  supply  data  to  support  any 
assertions  made  in  their  petitions.  Any 


'0  Bennett.  G.  August  1985.  Fate  of  Solvents  in  a 
Landfill.  Open  File  Report  prepared  for  the 
Environmentol  Institute  for  Waste  Management 
Studies,  University  of  Alabama. 

' '  Mackay,  D.M..  RoberU,  P.V.,  and  Cherry.  J.A, 
1985.  'Transport  of  Organic  Contaminants  in 
Groundwater."  Environmental  Science  and 
Technology.  Vol.  19.  No.  5. 

' '  Smith,  et  aL  in  "Mobility  and  DexradatJiK]  of 
Common  Solvents  in  Groundwater."  May/June  1985. 
The  Hazardous  Waste  Consultant. 
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petitioner  who  has  reason  to  believe 
that  a  waste  constituent  may  biodegrade 
before  reaching  a  receptor  point  should 
provide  the  Agency  with  data 
supporting  this  claim. 

Sorption 

Comment:  One  commenter  noted  that 
equations  are  available  for  the  sorption 
of  certain  organics  in  soils  with  organic 
carbon  content  less  than  0.1  percent. 
The  commenter  urged  EPA  to  include 
reasonable  worst-case  assumptions  for 
organic  content  and  to  determine  the 
amount  of  leachate  that  would  be 
sorbed  onto  the  soil  and  aquifer 
sediments  between  the  disposal-site 
boundary  and  the  compliance  point. 
Several  commenters  stated  that  the 
model  should  consider  the  sorptive/ 
desorptive  phenomenon.  Evidence  was 
submitted  on  the  attenuative 
characteristics  of  a  stabilized  waste 
product. 

Response:  The  model  is  based  on 
experimental  measurements  of 
desorption  (leaching)  of  organics  from 
waste  matrices;  the  sorptive/desorptive 
phenomenon  is  integral  to  the  model. 
The  Agency  asserts  that  it  is 
inappropriate  to  include  additional 
sorptive  effects  in  the  OLM  for  several 
reasons:  (1)  Waste  management  site- 
specific  conditions,  such  as  soil  types, 
are  not  considered  in  the  appHcation  of 
the  delisting  models  (see  earlier 
discussion);  and  (2)  generic  soil  profiles 
for  a  typical  landfill  and  receptor  well 
are  difficult  both  to  develop  and  to 
defend  due  to  the  lack  of  such  data. 

Waste  Matrix  Effects 

Comment  Several  commenters  raised 
the  concern  that  the  model  does  not 
account  for  the  importance  of  waste 
matrix  effects,  particularly  for  stabilized 
wastes. 

Response:  The  Agency  agrees  that  the 
model  does  not  specifically  account  for 
waste  matrix  effects  as  an  input 
parameter.  The  use  of  leaching  data  for 
a  wide  variety  of  waste  types  in 
designing  the  model,  however,  ensures 
that  waste  matrix  effects  have  been 
integrated  into  the  model.  The  Agency  is 
not  aware  of  any  modeling 
methodologies  that  could  be  used  in 
conjunction  with  the  OLM  that  would 
take  into  consideration  the  attenuation 
effects  of  various  molecular  structures 
present  in  stabilized  waste.  EPA  will 
consider  data  relevant  to  matrix  and 
bulk  property  effects  if  it  is 
demonsb'ated  by  the  petitioner  that  such 
effects  reduce  the  mobility  of 
constituents  from  the  petitioned  waste. 


Use  of  Informal  Surveys 

Comment:  One  commenter  stated  that 
the  Subtitle  D  landfill  survey'^  was  not 
representative  of  the  population,  the 
response  rate  was  poor,  the  results  were 
questionable,  and  the  basic  principles  of 
statistical  surveys  were  not  followed. 
Another  commenter  stated  that  informal 
surveys  are  not  an  adequate  basis  for 
rulemaking. 

Response:  The  Agency  agrees  that  the 
landfill  survey  was  not  a  statistically 
precise  representation  of  landfill 
practices.  The  survey's  piupose  was  to 
indicate  trends  in  landfill  practices. 
Ongoing  literature  searches  and  other 
available  EPA  surveys  currently  are 
being  investigated  to  provide  more 
comprehensive  descriptions  of  landfill 
practices.  The  Agency,  however, 
believes  that  the  Subtitle  D  landfill 
survey  is  adequate  for  the  limited 
purposes  for  which  it  has  been  used. 

3.  Land  Treatment  Model  Assertions 
Challenged 

EPA  received  a  number  of  comments 
concerning  the  assumptions  underlying 
the  use  of  the  land  treatment  model. 
Specifically,  the  Agency  received 
comments  regarding  the  following 
issues: 

•  Land  treatment  practices 

•  Biodegradation/adsorption 

•  Volatilization 

•  Groimd-water  analysis 

•  Facility  dimensions 

•  Petition-specific  evaluations 

•  Use  of  informal  survey 

•  Use  of  other  models 

The  comments  received  and  the 
Agency's  responses  are  presented  in  the 
following  sections. 

A.  Land  Treatment  Practices 

Comment:  One  commenter  criticized 
the  accuracy  of  the  Agency's 
characterization  of  land  treatment 
operations  and  the  logic  of  the 
assumptions  applied  to  the  land 
treatment  model.  The  commenter 
asserted  that  the  model  is  driven  by  site 
geometry  and  noted  that  it  does  not 
account  for  treatment  mechanisms  and 
relevant  factors  such  as  climate,  site 
hydrogeology,  and  the  waste  matrix. 

Response:  The  Agency  believes  that 
the  proposed  land  treatment  model 
represents  a  realistic  and  reasonable 
worst-case  land  treatment  scenario. 
Land  treatment,  under  a  controlled  and 
well-managed  operation,  can  be  an 
effective  method  of  waste  disposal.  The 
information  provided  in  the  published 
technical  literature,  however,  is 

"  See  50  FR  48956  for  a  description  of  the  Subtitle 
D  landnu  survey. 


insufficient  in  scope  and  detail  to 
support  the  characteriKation  of  a  typical 
non-Subtitle  C  land  treatment  facility. 
Land  treatment  practices  vary 
considerably  among  sites.  The 
effectiveness  of  land  treatment  waste 
degradation  is  contingent  on  a  number 
of  factors,  including  waste  composition, 
loading  rate,  facility  size,  soil  type,  and 
climate.  Although  soil  bacteria  may 
degrade  oil  effectively  under  optimal 
conditions  of  aeration,  moisture,  and 
nutrient  content,  these  conditions  rarely 
exist  naturally.**  The  Agency  therefore 
cannot  assume  that  delisted  wastes  will 
be  managed  in  an  environmentally 
protective  manner  after  they  are 
delisted,  since  important  factors  such  as 
loading  rate,  frequency  of  application, 
and  nutrient  addition  are  not  regulated 
adequately  once  a  waste  is  delisted. 

EPA  conducted  a  study  recently, 
during  the  fall  and  winter  of  1985-1986, 
of  state  and  territorial  Subtitle  D  non- 
hazardous  waste  programs.'"  One 
objective  of  the  study  was  to  evaluate 
management  practices  and  control 
technologies  at  Subtitle  D  facilities  and 
the  extent  and  causes  of  human  health 
and  environmental  impacts  at  such 
facilities.  The  results  of  this  study 
indicate  that  for  5,605  industrial  land 
treatment  units  (this  estimate  does  not 
include  data  from  the  etates  of  Illinois, 
Louisiana,  Missouri,  and  Montana),  84 
percent  have  had  compliance 
inspections  once  every  2  years  or  less 
frequently,  and  24  percent  have  never 
been  inspected.  Of  the  1,601  industrial 
land  treatment  units  inspected  in  1984 
for  compliance  with  state  Subtitle  D 
regulations,  15  percent  were  reported  to 
be  in  violation  of  some  requirement.  A 
breakdown  of  these  violations  is  as 
follows:  45  units,  ground-water 
contamination;  41  units,  ground-water 
monitoring  deficiencies;  60  units,  surface 
water  contamination;  10  units,  air 
contamination;  and  88  imits,  operational 
deficiencies  and  minor  violations.  Only 
11  percent  of  the  5,605  industrial  land 
application  units  perform  ground-water 
monitoring,  2  percent  perform  surface 
water  monitoring,  4  percent  perform  soil 
monitoring,  and  less  than  1  percent 
perform  air  monitoring,  These  findings 
support  the  Agency's  assertion  that 
wastes  likely  to  be  land  treated  may  not 
be  managed  properly  following  delisting. 
Also,  as  discussed  previously,  the 


'♦  American  Petroleum  Institute,  1972.  The 
Miration  of  Petroleum  Products  in  Soil  and 
Groundwater.  Principles  and  Countermeasures, 
Washington  DC,  December. 

"  WESTAT,  1986.  Mail  Si»vey  of  State  Subtitle  D 
Programs,  Preliminary  Data.  Performed  under 
contract  to  U.S.EPA,  OSW,  ^cial  Wastes  Branch. 
May. 
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evaluation  of  site-specific  factors  in  the 
VHS  model  is  generally  not  appropriate 
for  wastes  being  considered  for 
delisting.  The  Agency  therefore  believes 
that  its  assumptions  about  land 
treatment  operations  are  appropriate  for 
wastes  being  considered  for  delisting. 

Comment  One  commenter  disagreed 
with  the  Agency's  calculation  of  land 
treatment  unit  surface  areas,  which  is 
based  on  the  assumption  that  the 
volume  of  waste  generated  annually  is 
applied  once  per  year  at  a  depth  of  1 
foot.  The  commenter  asserted  that  these 
assumptions  are  unrealistic  because:  (1) 
Facilities  have  limited  storage  capaci^; 
(2)  facilities  typically  apply  wastes  five 
to  six  times  per  yean  and  (3)  a  1-foot 
waste  application  would  inhibit  using 
heavy  equipment. 

Response:  The  Agency  believes  that 
the  commenter  has  misinterpreted  the 
Agency's  approach  to  calculating  land 
treatment  unit  surface  areas.  The 
Agency  did  not  intend  to  imply  that 
wastes  would  be  land  applied  once  a 
year  with  a  12-inch  thick  waste 
application.  Rather,  for  modeling 
purposes,  the  total  volume  of  waste 
applied  per  year  is  used  to  determine 
the  facility's  X  and  Y  dimensions.  Tlie 
Agency  believes  that  the  1-foot  depth  is 
an  appropriate  approximation  to  use  to 
determine  the  site  dimensions. 
According  to  the  "Land  Treatment  Data 
Base"  of  Subtitle  C  facilities,  frequency 
of  application  ranged  from  daily  to  once 
every  10  years.  »•  Based  on  the  reported 
size  of  the  land  treatment  area  and  the 
amount  of  waste  land  treated  annually, 
the  average  calculated  "depth"  of  the 
site  was  6  inches;  the  results  ranged 
from  <1  inch  to  66  inches.  The  Agency 
believes  that,  in  many  cases,  the 
calculated  loading  rate  underestimated 
the  actual  appUcation  rate  because  the 
waste  was  probably  not  applied  to  the 
entire  site  (e.g.,  in  instances  where  data 
were  available,  only  a  fraction  of  the 
reported  site  size  was  considered 
active].  These  results  are  in  close 
agreement  with  the  results  of  the  SAIC 
survey  used  to  support  the  proposed 
rule-making  (50  FR  48963.  November  27, 
1985). 

Total  waste  volume  is  assumed  to  be 
the  summation  of  the  waste  volumes 
applied  to  the  zone  of  incorporation 
during  the  course  of  a  year.  For 
example,  a  facility  might  use  a  loading 
rate  that  results  in  a  quarterly,  3-inch 
sludge  application.  Thus,  to  determine 
the  lengdi  of  the  land  treatment  unit  (XJ. 


>•  U.S.  EPA.  1SS8.  Land  TKatment  Data  Baae. 
Febmaiy  5.  Office  of  Air  Quality  Planning  and 
Standaitia.  ReferenoM  in  Memorandnm  of  2/12/86 
fttim  Suaan  Thomeloa.  USEPA  OAQPS.  to  Jim 
Durham.  USRPA  OAQPS. 


which  is  assumed  to  be  square,  the 
Agency  would  divide  the  volume  of 
waste  by  1  foot,  and  take  the  square 
root[e.^.,  V=[X][X](lft)]. 

Comment  The  commenter  also  stated 
that  the  waste  fraction,  in  the  1-foot 
zone  of  incorporation,  is  more  likely  to 
be  on  the  order  of  10  percent  rather  than 
the  assumed  100  percent  The  model 
effectively  describes  a  1-foot  deep 
landfill  because  of  this  assumption.  The 
land  treatment  imit  surface  area  for  a 
given  volume  of  waste  is  therefore  much 
greater  than  assumed  in  the  model 
because  the  incorporation  volume  is  not 
100  percent. 

Response:  The  Agency  believes  that 
the  commenter  misinterpreted  the 
Agency's  approach  to  calculating  the 
site  dimensions  (see  above).  The  Agency 
used  the  1-foot  depth  solely  to  calculate 
the  X  and  Y  dimensions  of  the  site, 
based  on  yearly  loading  rates.  No  data 
are  available  on  SubtiUe  D  facilities  to 
support  the  commenter's  contention  that 
the  incorporation  of  waste  is  on  the 
order  of  10  percent.  The  Agency  notes 
that  its  assumption  of  quarterly 
application  of  three  inches  of  sludge, 
followed  by  incorporation  into  the 
twelve  inches  of  soil,  actually  represents 
20  percent  incorporation  rather  than  100 
percent  incorporation. 

However,  since  loading  rates  and 
other  important  land  treatment  criteria 
are  not  generally  regulated  at  Subtitie  D 
facilities,  saturated  conditions  can 
develop,  leading  to  the  establishment  of 
anaerobic  conditions  that  may  decrease 
constituent  degradation  rates  and 
increase  constituent  longevity. 

The  Agency  cannot  be  assured  that 
wastes  are  being  applied  so  as  to  avoid 
satiu-ated  conditions.  Hiis  is  true  of  a 
waste  that  is  delisted  and  therefore  no 
longer  under  Subtitie  C  regulatory 
control.  The  Agency  will  therefore 
continue  to  use  the  1-foot  assiunption  for 
purposes  of  modeling  a  land  treatment 
unit. 

Comment  One  conunenter  stated  that 
the  land  treatment  model  is  an 
oversimplification  of  land  disposal 
practices  that  consistentiy  and 
incorrectiy  estimates  that  for  a  given 
waste  volume,  higher  constituent 
concentrations  could  be  found  at  the 
down-gradient  receptor  point  of  a  worst- 
case  land  treatment  unit  than  of  a  worst- 
case  landfill.  The  commenter  stated  that 
for  a  given  volume  of  waste,  the 
calculated  land  treatment  unit  siuface 
area  is  eight  times  greater  than  that  for  a 
corresponding  landfill  under  the  final 
VHS  model,  "nus  assumption  allows  for 
greater  dispersion  in  the  vertical 
direction;  however,  due  to  the 
domination  of  surface  area  in  the  model 


calculation,  there  is,  in  effect,  less 
dilution  for  a  land  treatment  unit  than  a 
landfill  at  the  downgradient  compliance 
point. 

Response:  The  Agency  believes  that 
the  proposed  land  treatment  model  is  an 
appropriate  representation  of  land- 
treatment  management  to  which 
delisted  wastes  may  be  subjected.  The 
Agency  recognizes  that  in  most 
instances  the  land  treatment  model 
results  in  higher  compliance-point 
concentrations  than  a  similar  volume  of 
waste  would  exhibit  when  evaluated 
witii  die  landfill  VHS  model.  The 
Agency  believes  that  this  is  reasonable 
since  the  land  treatment  model  predicts 
that  a  large  contaminant  plume  (as 
compared  to  the  landfill  model  will  be 
produced  since  the  area  of  the  land 
treatment  unit  is  relatively  large.  Since 
no  biodegradation,  photodegradation, 
etc.  is  assumed,  the  concentration  of 
toxicants  in  the  plume  is  similar  to  that 
from  a  landfill.  This  is  supported  by  the 
fact  that,  in  most  cases,  the  mass  of  a 
contaminant  in  the  leachate  (from  the 
OLM)  is  sufflcientiy  less  than  the  total 
mass  available  in  the  waste  to  allow 
sustained  leaching  for  a  long  period  of 
time.  Where  this  is  not  the  case  [i.e.. 
insufficient  mass  is  available  to  sustain 
leaching),  the  Agency  will  evaluate  the 
"continuous  leaching"  assumption  on  a 
case-by-case  basis. 

B.  BiodegradaUon/Adsorption 

Comment  Several  commenters 
considered  the  model's  assumption  that 
no  biodegradation,  attenuation,  sorption. 
or  photodegradation  occur  in  land 
treatment  units  to  be  an  extremely 
unreasonable  worst-case  scenario  for 
both  the  zone  of  incorporation  and  the 
ground  water.  One  conunenter  stressed 
that  the  assumption  that  no 
biodegradation  occurs  is  unrealistic 
since  it  has  been  shown  to  occur  under 
diverse  conditions  and  essentially  is  the 
same  process  that  occurs  in  wastewater 
treatment  systems,  but  writh  a  longer 
retention  time.  The  commenter  stated 
that  even  under  imfavorable 
biodegradation  conditions,  the  slow 
transport  of  hazardous  constituents 
through  the  soil  column  allows  adequate 
time  for  degradation.  The  commenter 
stressed  the  importance  of  photo- 
oxidation,  which  can  promote 
biodegradation,  and  sorption,  which 
immobilizes  many  organics  within  the 
treatment  zone,  and  therefore  allows 
more  time  for  biodegradation.  The 
commenter  also  pointed  out  that  the 
Agency  has  assumed  in  the  development 
of  the  Oily  Waste  EP  test  that 
biodegradation  occurs  in  land  treatment 
facilities. 
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Respctme:  The  Agency  contimtea  to 
asMTt  that  the  anain|>ticnis  of  no 
biodegradation,  sorptian,  or 
photodegradation  are  reasonable  worst- 
cas«  aaauinptioas  for  the  land  treatment 
modeL  The  effectiveness  of  these 
processes,  acknowledged  by  the  Agency 
as  being  important  in  the  degradation 
and  treatapnt  of  organic  wastes,  cannot 
be  ensurea  once  a  waste  is  delisted  and 
no  longer  managed  under  the  Subtitle  C 
program. 

While  the  literature  shows  that 
biodegradation  generally  occurs  in  well- 
managed  land  treatment  units,  the 
effectiveness  of  this  process  depends 
greatly  on  the  maintenance  of  proper 
operating  conditions,  such  as  enhanced 
aeration,  nutrient  additions,  pH  control, 
etc.*^  *•  The  literature  reports  that  N- 
alkanes  are  the  most  rapidly  degraded 
component  of  land  treated  oily 
wastes.'"  '°  **  Several  investigations 
have  indicated,  however,  that  higher 
molecular  weight  hydrocarbons  are 
degraded  more  slowly  than  N-alkanes. 
The  decomposition  of  many  aromatics  is 
slow,  particularly  those  of  higher 
molecular  weight.**  It  has  been  found 
that  the  solubilities  of  the  lighter 
paraffms  and  aromatic  hydrocarbons 
tend  to  make  them  more  toxic  to 
bacteria,  and  therefore  limit  bacterial 
growth.*'  Similarly,  water-soluble 
compounds  found  in  both  a  petroleimi 
refinery  sludge  and  a  petrochemical 
plant  sludge  were  reported  to  be 
extremely  mobile  in  high  concentrations, 
potentially  toxic,  and  exhibited  low 
rates  of  degradation.**  The 
accumulation  in  the  treatment  zone  of 
asphaltic  materials  that  exhibit  low 
degradability  has  been  reported.**  Thus, 
while  the  Agency  believes  that 
biodegradation  occurs,  the  effectiveness 
of  the  biodegradation  process  is,  at  best, 
variable. 

Another  factor  contributing  to  the 
Agency's  concerns  with  incorporating 
biodegradation  into  the  OLM  is  the 


>^  See  footnote  14. 

"Dibble,  J.  and  Bartha.  R.  1979.  Effect  of 
Environmental  Parameters  and  the  Biodegradation 
of  Oil  Sludge.  Applied  Envir.  Micro..  37(4):729-739. 

■•  McGill.  W.B.  1980.  Factors  ASecting  Oil 
Degradation  Rates  in  Soils.  In  D.M.  Shilesky  (ed.). 
Disposal  of  Industrial  and  Oily  Sludges  by  Land 
Cultivation.  Resource  Systems  and  Management 
Association. 

'<>  Walker,  ID.,  et  al.  1976.  Biodegradation  Rates 
of  Components  of  Petroleum.  Can. ).  Microbiol..  22: 

1200-1213. 

*■  Cansfleld,  P.E..  and  Racz,  G.S.  1978. 
Degradation  of  Hydrocarbon  Sludge*  in  the  Soil. 
Can. ).  Soil  Sci..  58:339-345. 

"See  footnote  14. 

"  See  footnote  19. 

»«  Brown.  K.W.  et  aL  1983.  Land  TreaUbility  of 
Refinery  and  Petrochemical  Sludges.  EPA-eOO/2/83- 
074.  August,  1963. 

*•  See  footnote  19. 


biodegradation  products.  The 
biodegradation  products  of  land 
treatment  would  seem  to  be  more  polar 
in  nature  than  the  appUed  wastes, 
therefore  exhibiting  ffeaier  mobility.  An 
Arthur  O.  Utde  (1983)  study  reported 
increased  levels  of  polar  oiganics  in 
soils  receiving  refmery  sludges, 
suggesting  that  oxidation  degradation 
was  occurring.  Tht  study  also  reported, 
however,  that  a  significant  accumulation 
of  non-oxygenated  aUpha tic  and 
aromatic  hydrocaiixms  was  observed.** 
Increased  levels  of  ethyl  ether 
extractable  matter  in  leachate  waters 
from  soils  receiving  oil  applications 
have  also  been  reported,  suggesting 
incomplete  degradation  of  some 
individual  oil  components  was 
occurring.*^  As  discussed  in  Section  2.C, 
Degradation  In  Groundwater,  the 
Agency  points  out  that  the 
biodegradation  of  land  treated  organic 
constituents  may  result  in  the  formation 
of  daughter  compounds  of  greater 
toxicity  than  the  parent  constituent.  If 
constituents  are  leached  through  the  soil 
column,  limited,  if  any,  degradation  can 
be  expected  at  lower  depths,  since 
anaerobic  biodegradation  has  been 
shown  to  be  a  slow  process  compared  to 
aerobic  degradation  in  the  treatment 
zone.  In  addition,  the  loss  of  land 
treated  oil  due  to  photo-oxidation  has 
been  reported  to  be  insignificant.*'  *• 

The  Agency  concludes  that,  while  the 
processes  of  biodegradation,  sorption, 
and  photodegradation  occur  in  land 
treatment  facilities,  these  processes  are 
contingent  on  a  number  of  site-specific 
and  waste  management-specific  factors 
that  are  not  appropriate  for 
consideration  in  the  application  of  the 
delisting  models.  In  order  to  evaluate  a 
petitioned  wastes  leachability  in  a 
reasonable  worst-case  land  treatment 
scenario,  the  Agency  will  not  include 
these  processes  in  its  land  treatment 
modeling  effort. 

Comment:  One  commenter  stated  that 
a  saturated  soil  condition  as  suggested 
by  EPA  will  not  occur  within  the  life  of  a 
disposal  site  for  oertain  waste 
constituents. 

Response:  As  discussed  previously, 
the  Agency  continues  to  believe  that 


**  Berkowitz,  et  al.  1083.  Land  Treatment  Field 
Studies:  Volume  1 — Potroleum  Wastewater  Pond 
Bottoms.  EPA-600/2-B-057a.  July. 

"  Raymond.  RX..  al  aL  1980.  Assimilation  of  Oil 
by  Soil  Bacteria.  In:  DM.  Shilesky  (ed.).  Disposal  of 
Industrial  and  Oily  Sludges  by  Land  Cultivation. 
Resource  Systems  and  Management  Association. 

»  McGill.  W.  B.  1977.  Soil  Restoration  Following 
Oil  Spills.  A  Review.  J.  Can.  Petro  Technology, 
16(2):eO-67. 

'*  Volk.  V.V.  198a  Oily  Waste  and  Plant  Growth. 
1980.  In:  D.M.  Shilesky  (ed.).  Disposal  of  Industrial 
and  Oily  Sludges  by  Land  Culbvation.  Resource 
Systems  and  Management  Association. 


saturated  soil  conditioas  are  a  possible 
consequence  of  waste  Mismanagement 
The  Agency  therefore  will  continue  to 
apply  this  assumption,  i 

C  Volatilization  ! 

Comment-  Several  commenters  stated 
that  the  land  treatment  model's 
assumption  of  a  simultaneous  release  of 
100  percent  of  all  volatile  organic 
constituents  to  both  the  air  and  the 
ground  water  is  a  physically  impossible 
phenomenon. 

Response:  The  Agency  believes  that 
the  commenters  have  misunderstood  the 
Agency's  approach  to  modeling  the 
release  of  volatile  organic  constituents 
(VOC's).  The  Agency  did  not  intend  to 
suggest  that  100  percent  of  VOCs  can  be 
released  simultaneously  to  both  the  air 
and  the  ground  water.  The  Agency 
stated  in  the  proposed  rule  (50  FR  48964) 
that  it  is  modeling  two  different  worst- 
case  scenarios:  air  release  and  grotmd- 
water  release.  The  Agoncy  stated  in  the 
proposed  notice  that  f9t  a  specific 
chemical,  volatilization  is  enhanced  by 
dry  conditions  and  porous  soils.  More 
fi-equent  waste  applications  and  greater 
surface  area  also  increase  the  potential 
for  volatilization.  Conrersely,  migration 
to  groimd  water  is  favored  by  high 
rainfall  and  permeablo  soils.  Decreased 
soil  column  depth  andlow  soU  pH  also 
can  result  in  increased  leaching  to 
groimd  water.  Either  situation  (release 
to  air  or  to  ground  water)  can  occur. 
Since  the  Agency  cannot  predict  or 
control  whidi  will  occur,  release  of  100 
percent  of  the  VOCs  to  air  is  a 
reasonable  worst  case  for  exposure  by 
air  and  release  of  100  percent  of  the 
VOCs  to  ground  water  is  a  reasonable 
worst  case  for  exposure  through 
drinking  water. 

Comment'  One  comtnenter  suggested 
that  the  Agency  consider  various  site- 
specific  factors  that  can  affect 
significantly  the  volatilization  of 
organics.  The  commenter  referenced  an 
EPA  study  that  reports  significant 
differences  in  cumulative  emissions 
among  several  land  treatment  sites. 
Response:  The  Agency  agrees  that 
there  are  a  ntunber  of  factors  that 
significantly  a&ect  th«  volatilization  of 
organics.  These  factofs  (method  of 
waste  application,  climate,  etc.)  vary 
significantly  among  sites,  however,  and 
theref(M«  will  not  be  considered  in  the 
land  treatment  model  As  discussed 
previously,  site-speeific  factors  are  not 
appropriate  for  consideration  in  the 
generic  appUcatimi  of  the  delisting 
models. 
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D.  Groundwater  Analysis 

Comment-  One  commenter  stated  that 
increased  total  organic  carbon  (TOG) 
levels  downgradient  of  land  treatment 
units  cannot  be  used  as  a  basis  for 
concluding  that  hazardous  constituents 
are  being  leached  from  a  site.  The 
commenter  emphasized  that  TOG  is  a 
gross  parameter  that  measures  both 
contaminants  and  oiganics  occurring 
naturally  in  soils.  The  commenter  also 
stated  that  even  though  only  a  few  land 
treatment  facilities  identified  in  the 
informal  survey  '°  conduct  Appendix 
Vm  groundwater  analyses,  ihe  Agency 
should  not  infer  that  many  land 
treatment  facihties  are  leaching 
hazardous  constituents  to  the  ground 
water.  On  the  contrary,  the  conunenter 
asserted  that  this  indicates  that  few 
facilities  are  leaching  hazardous 
constituents. 

Response:  The  Agency  agrees  that 
elevated  TOG  values  are  not  proof  of 
the  existence  of  hazardous  constituents 
in  the  ground  water.  TOG  values  are 
used  frequently,  however,  as  indicators 
of  possible  contamination  of  ground 
water  by  leachate.  As  previously 
discussed  in  the  proposal  (50  FR  48961, 
November  27, 1985),  there  are  mobile, 
non-volatile  classes  of  chemicals,  such 
as  phenols,  which  will  tend  to  migrate 
readily  to  ground  water.  It  is  logical  to 
expect  land  treated  wastes  contaiiiing 
such  compounds  to  be  contaminating 
the  ground  water  when  elevated  TOG 
values  are  fotmd. 

The  Agency  reiterates  its  position  (50 
FR  48961]  that  the  small  percentage  of 
facilities  conducting  Appendix  VIII 
ground-water  analyses  is  not  indicative 
that  ground  water  contamination  is  not 
occurring  at  unmonitored  sites;  thus,  as 
a  reasonable  worst-case  assumption,  the 
Agency  assumes  that  such 
contamination  can  occur. 

E.  Petition-specific  Evaluations 

Comment-  Several  commenters  stated 
that  on-site  land  treatment  is  the 
prevalent  method  for  disposing 
petroleiun  industry  waste.  One 
commenter  asserted  that  delisting 
decisions  should  therefore  be  based  on 
site-specific  information,  including 
actual  groundwater  flow  data,  location 
of  receptors,  and  volatilization  and 
leaching  data.  Evaluating  the  potential 
hazard  associated  with  waste-  and 
facility-specific  factors  would  allow  the 
Agency  to  confirm  that  biodegradation 
does  OCCIU-. 

Response:  The  Agency  acknowledges 
the  importance  of  land  treatment  in  a 


*"  See  so  FR  48961.  November  27. 1985  for  a 
description  of  the  informal  lurvey. 


number  of  industries,  including  the 
petroleum  and  petrochemicals 
industries.  While  a  majority  of  land 
treated  wastes  are  disposed  on  site  (off- 
site  land  treatment  does  occur],  the 
Agency  cannot  assume  that  this  practice 
will  continue  in  the  future  or  that  on-site 
characteristics  will  remain  constant 
after  a  waste  is  delisted.  As  discussed 
previously  (see  Section  1.A),  therefore, 
the  Agency  does  not  generally  consider 
site-specific  factors  in  its  application  of 
the  dehsting  models. 

F.  Use  of  Informal  Survey 

Comment-  Several  commenters  stated 
that  the  survey  conducted  in  support  of 
the  land  treatment  model  (see  50  FR 
48961,  November  27, 1985]  was 
inappropriate.  One  commenter  asserted 
that  it  is  inappropriate  to  base  any  land 
treatment  delisting  decisions  on  the  land 
treatment  survey  because  it  has  inherent 
methodological  problems.  The 
commenter  stated  that  siweying 
Subtitle  G  land  treatment  facilities  is 
inconsistent  with  reasonable 
mismanagement  scenarios. 

Another  commenter  asserted  that  the 
survey  does  not  support  EPA's  worst- 
case  assumptions  and  the  omission  of 
biodegradation  from  the  model. 

One  commenter  suggested  that  in 
order  to  determine  distances  to  wells, 
the  Agency  needs  to  survey  non- 
regulated  facilities  applying  a  margin  of 
safety  to  account  for  future  well 
location,  or  conduct  a  valid  survey  of 
Subtitle  G  facilities  applying  several 
margins  of  safety  to  the  results. 

Response:  The  Agency  agrees  that  the 
land  treatment  survey  was  not  a 
statistically  precise  representation  of 
land  treatment  practices.  The  survey's 
purpose  was  to  indicate  trends  in  land 
treatment  practices.  Ongoing  literature 
searches  and  other  available  EPA 
surveys  currently  are  being  investigated 
to  provide  more  comprehensive  results. 

The  Agency  has  reviewed  the 
available  Subtitle  D  land  treatment 
information  and  has  found  no  data 
relevant  to  the  proximity  of  drinking 
water  wells  to  land  treatment  units.  The 
Agency  will  therefore  use  a  distance  of 
1,000  feet,  based  on  our  current  survey 
results. 

The  Agency  has  relied,  to  a  large 
extent  on  data  from  Subtitle  C  land 
treatment  facihties.  The  Agency  has 
Uttle  information  on  Subtitle  D  industrial 
land  treatment  facilities,  as  these 
facilities  fall  under  the  purview  of  the 
individual  states.  The  Agency  has  begun 
recentiy  to  examine  the  environmental 
consequences  of  Subtitle  D  facilities  and 
is  considering  a  more  comprehensive 
regulatory  program.  A  number  of  studies 
currently  underway  will  add 


considerably  to  the  Agency's 
understanding  of  Subtitle  D  land 
treatment  facilities.  (For  example,  see 
Footnote  15).  Generally,  detailed 
characterizations  of  Subtitle  D  land 
treatment  faciUties  are  not  available  in 
the  literature.  The  Agency  has  therefore 
relied  on  Subtitle  G  data  due  to  a  lack  of 
a  better  data  set. 

G.  Use  of  Other  Models 

Comment-  One  commenter  stated  that 
the  Agency  should  consider  the  land 
treatment  model  developed  by  API  or 
the  model  developed  at  EPA's  Kerr 
Laboratory,  both  of  which  consider 
biodegradation  and  attenuation  and  do 
not  assume  100  percent  release  of  VOCs 
to  both  air  and  ground  water. 

Response:  At  this  time,  the  Agency 
will  continue  to  use  the  proposed  land 
treatment  model,  since  modeling  efforts 
of  both  the  EPA  Kerr  Laboratory  and  the 
API  are  inappropriate  for  delisting 
evaluations.  The  Kerr  Laboratory  land 
treatment  model  currently  is  not 
available  and,  when  completed,  will 
model  well-managed  Subtitle  C  facilities 
rather  than  reasonable  worst-case 
Subtitie  D  scenarios.  When  this 
modeling  effort  and  associated 
biodegradation  studies  are  completed, 
however,  the  Agency  will  consider  the 
results  and  make  modifications  to  the 
delisting  land  treatment  model,  as 
appropriate.  The  API  land  treatinenf 
model  referenced  by  the  conunenter 
evaluates  the  relative  treatability  of 
Appendix  VIII  constituents  based  on 
site-  and  waste-specific  factors.  Since 
this  methodology  considers  site-specific 
factors,  it  is  generally  inappropriate  for 
use  as  the  delisting  land  treatment 
model  for  reasons  cited  previously  in 
this  notice.  (See  Section  lA.  Petition- 
specific  Evaluations,  for  a  more  detailed 
discussion  of  site-specific 
considerations.) 

4.  VHS  Landfill  Model  Assertions 
Challenged 

EPA  received  a  number  of  comments 
related  to  the  VHS  landfill  model.  These 
included  comments  in  individual 
parameters  of  that  model  and 
recommendations  for  alternative 
models.  Since  the  VHS  landfill  model 
was  made  final  on  November  27. 1986 
(see  50  FR  48886,  Appendix],  and  all 
comments  received  in  the  proposal  for 
the  model  were  incorporated,  these 
comments  will  not  be  entertained. 
Comments  related  to  the  application  of 
the  model  to  organic  compound- 
containing  wastes  are  addressed, 
however,  as  are  comments  related  to 
general  applicability  of  the  model. 
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A.  Groundwater  Velocity 

Commeat'  The  commenter  considered 
the  2  meter  per  year  ground-water 
velocity  aamimption  as  totally 
unsubstantiated.  EPA  should  use 
hydraulic  conductivities  specific  to  the 
site  as  defined  by  hydrogeoiogic  surveys 
or  tracer  studies  over  portions  of  the 
potential  site.  Consideration  also  should 
be  given  to  the  effect  of  pumping  wells 
on  transport  rates  and  dispersion. 

Another  commenter  considered  the 
solute  transport  rate  assumed  by  the 
VHS  model,  2  meters  per  year,  to 
overstate  the  rate  of  migration  for  many 
constituents,  such  as  benzo(a)pyrene,  to 
receptor  wells.  The  commenter 
considered  the  exclusion  from  the  model 
of  a  slow  organic  constituents  migration 
rate  to  be  arbitrary.  The  commenter  also 
recommended  that  the  VHS  model  be 
revised  to  simulate  constituent  behavior 
in  groundwater. 

Response:  The  Agency  reiterates  that 
petition  evaluation  is  waste-specific  and 
not  waste  management  site-specific.  It  is 
inappropriate,  therefore,  to  incorporate 
groundwater  velocities  or  a 
consideration  of  the  effect  of  pumping 
wells  into  the  model  (see  Section  1.A). 
The  Agency  recognizes  that  organic 
toxicants  may  migrate  more  slowly  than 
the  groundwater.  While  this  does  affect 
the  time  required  for  toxicants  to  reach 
the  receptor,  it  would  not  affect  the 
toxicants'  concentrations  when  they  do 
reach  the  receptor  if  no  degradation  is 
assumed.  Should  a  petitioner 
demonstrate  that  degradation  does 
occur  (see  Section  2.C  Degradation), 
however,  the  increased  transport  time 
due  to  slower  migration  rates  may 
become  a  major  factor.  This  effect 
should,  tiierefore,  be  addressed  by  the 
petitioner  (and  will  be  considered  by  the 
Agency)  in  any  demonstrations  relative 
to  degradation. 

B.  Steady-state  Release 

Comment-  The  commenter  stated  that 
the  VHS  model  relies  on  a  steady-state 
assumption,  a  constant  leaching  rate  for 
100  years,  which  violates  the  law  of 
conservation  of  mass.  The  steady-state 
model  fails  to  consider  the  constituent's 
release  rate  as  a  result  of  repeated 
flushing.  The  commenter  stated  that  the 
GLM  predicts  constituents  will  be 
leached  completely  before  the  VHS 
model  predicts  that  steady-state  will  be 
reached.  EPA  also  should  review  the 
continuous  leaching  assumption  to 
determine  if  it  is  realistic  for  particular 
wastes. 

The  commenter  recommended  an 
alternative  transport  model  that  is  time- 
varying  rather  than  steady-state  and 
incorporates  degradation  and 


retardation.  The  commenter  asserts  that 
this  alternative  model  can  accurately 
consider  wastes  that  will  leach  out 
constituents  prior  to  reaching  steady- 
state  and  can  be  used  when  the  strength 
of  the  source  diminishes  with  time.  The 
suggested  equation  is:  (C,]a=(C,)vw  exp 
(-XaT). 

Another  commenter  recommended 
that  a  non-steady-state  model  be 
considered  as  an  alternative  to  the 
steady-state  VHS  model,  since  the 
steady-state  modd  overpredicts 
leachate  generation  and  input  to  the 
aquifer  and  does  not  incorporate 
degradation  or  retardation  data. 

Another  respondant  expressed 
concern  that  the  steady-state  release 
assumption  is  unreasonable  and 
unrealistic  since  it  does  not  consider 
attenuation  which  is  likely  to  occur  in 
chemically  stabilised  products. 

Response:  The  Agency  is  not 
convinced  of  the  advantages  of  using  a 
time-varying  modd.  The  steady-state 
model  provides  a  reasonable  worst-case 
value  at  the  receptor  well.  A  time- 
varying  approach  Is  most  useful  in  a 
site-specific  application  to  predict 
periods  of  maximian  leachate 
concentration;  but  the  Agency  is  not 
modeling  a  management  site-specific 
scenario.  Neither  approach  accounts  for 
worst-case  scenarios  such  as  storms  and 
other  causes  of  sli^g  leachate  loading. 
The  Agency  notes  that,  in  most  cases, 
the  concentration  of  a  toxicant  in  the 
leachate  (from  either  actual  leaching 
tests  or  from  the  OLM)  represents  only  a 
small  fraction  of  the  total  mass  of  that 
toxicant  in  the  waste.  Thus,  a  sufficient 
mass  of  the  toxicant  is  available  to 
sustain  the  leachijqg  level  for  long 
periods  of  time.  When  this  is  not  the 
case  [e.g.,  where  a  toxicant  leaches  very 
readily  but  the  total  mass  of  the  toxicant 
in  the  waste  is  low]  the  Agency  agrees 
that  the  steady-state  approach  may  not 
be  valid.  These  cases  wiU  be  addressed 
on  a  petition-specific  basis. 

C.  Mounding  Effects 

Comment-  The  commenter  stated  that 
the  Agency  cannot  delist  surface 
impoundments  based  on  the  existing 
landfill  model,  since  it  does  not  assume 
sufficient  hydraulic  head.  The 
commenter  contended  that  the  Agency 
did  not  consider  the  hydraulic  head 
caused  by  mounded  leachate  in 
groundwater,  which  will  tend  to 
displace  natural  groundwater  fiow, 
draw  leachate  de^er  into  the  aquifer, 
and  divert  natural  groundwater  flow 
around  the  facility.  The  commenter 
asserted  that  little  vertical  dilution 
would  occur  and  drinking  water  wells 
directly  downgradient  would  receive 
pure  leachate  rather  than  a  leachate- 


groundwater  mixture.  If  mounding 
eliminates  the  vertical  component  of 
dilution,  the  constituent  dilution  rate 
would  be  reduced  lessdrastically  than 
the  model  predicts.  The  commenter  also 
recommended  that  the  effects  of 
mounding  on  leachate  transport  be 
considered  the  same  fcH*  surface 
impoundments  as  for  landfills. 

Response:  The  Agency  agrees  that 
mounding  effects  from  surface 
impoundments  are  significant.  In  order 
to  evaluate  the  influence  of  mounding  on 
an  aquifer,  the  Agency  is  developing  a 
model  which  estimates  mound  height 
given  facility  dimensions,  infiltration 
rates,  hydraulic  conductivity,  and 
specific  yield.  This  model  is  still  under 
development  for  applioation  to  surface 
impoundm«it8  and  wlB  be  proposed  for 
use  in  the  delisting  program  when  its 
development  is  complete. 

The  Agency  disagrees,  however,  that 
the  moimding  effects  from  landfills  are 
comparable  to  those  from  surface 
impoundments.  While  the  surface 
impoundment  model  is,  as  previously 
stated,  still  under  development  the 
Agency  believes  the  model  may  be  used 
to  examine  the  importance  of  mounding 
in  landfills.  Hie  modeling  approach 
under  consideration  uses  the  Hantush 
mounding  equation.**  When  this  model 
is  evaluated  using  infiltration  rates  of 
0.25  m/yr  as  reported  ftir  municipal 
landfills,**  mounds  ranging  from  0.5  to 
2.5  feet  are  estimated  depending  on 
waste  volume.  The  Agency  believes 
mound  heights  of  this  magnitude  will 
have  little  impact  on  the  underlying 
aquifer  and  no  effect  at  the  compUance 
point.  While  the  values  chosen  for  each 
parameter  influences  the  resultant 
motmd  height,  the  Agency  believes  that 
any  set  of  worst  reasonable  case 
parameter  estimates  mtH  yield  similarly 
small  mound  heists.  Based  on  this 
analysis,  the  Agency  maintains 
mounding  effects  in  active  landfills  will 
be  minimal.  In  the  case  of  inactive  or 
capped  landfills,  the  Agency  believes  no 
mounding  will  occur.  Mounding  is  a 
result  of  increased  infiltration  under  a 
waste  management  unit.  In  an  active 
unit  rain  water  may  pool  and  flow  into 
the  unit.  The  Agency  believeb  that 
infiltration  rates  from  an  inactive  imit 
will  not  differ  from  inffltration  rates  for 
the  surrounding  terrain  and  therefore  no 
mound  will  be  generated.  A  report 
describing  the  mounding  equation. 


"  Hantush.  M.S.  1967.  Growth  and  DKay  of 
Groundwater  Moundi  in  Rei|ionte  to  Uniform 
Percolation.  Water  RecouroM  Rewarcfa  3(1):227-2M. 

**  Sobotka  ft  Co.,  Inc.  CoiqHtrative  Riak  Analytit 
of  Sourcei  of  Groundwater  Cbntamination, 
Appendix  A.  Draii  report  lulmitted  to  U.S.  EPA 
1965. 
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parameter  estimates,  assumptions,  and 
actual  computer  runs  which  support 
these  conclusions  can  be  found  in  the 
RCRA  docket.  When  a  mounding  model 
for  surface  impoundments  is  fully 
developed  it  will  be  proposed  and 
comments  will  be  solicited. 

The  Agency  recognizes  that  the 
application  of  the  VHS  landfill  model 
may  not  be  appropriate  for  wastes  that 
are  managed  in  surface  impoundments. 
Such  application  is  an  interim  measure 
and  will  be  discontinued  when  an 
appropriate  surface  impoundment  model 
is  developed.  The  Agency  beheves  that 
the  evaluation  of  deUsting  petitions 
cannot  be  postponed  until  models  are 
available  to  evaluate  all  hazards  due  to 
all  types  of  waste  management  For 
cases  where  models  are  not  available  to 
aid  in  the  evaluation  of  wastes,  the 
Agency  relies  on  other  criteria,  including 
groundwater  monitoring  data  for  sites, 
concentration  of  toxicants  in  the  waste, 
ieachate  tests,  etc. 

5.  Comments  on  Delisting  Program 

EPA  received  a  number  of  comments 
concerning  the  delisting  program  in 
general.  As  a  result,  the  Agency  is 
providing  a  response  to  these  comments 
and  further  clarification  of  the  dehsting 
program  elements. 

A.  Systematic  Approach  to  Delisting 

Comment:  Several  commenters 
supported  the  use  of  objective  and 
quantitative  criteria  in  the  delisting 
program,  but  disagreed  with  a  number  of 
assumptions  used  in  the  VHS  models 
and  their  use  for  delisting  organics. 

One  commenter  recommended  that 
models  be  developed  for  disposal 
methods  other  than  land  treatment  and 
land  disposal.  The  same  commenter 
stated  that  delisting  program 
inflexibilities  unnecessarily  regulate 
non-hazardous  wastes  as  hazardous. 

Response:  The  Agency  has  refined  the 
proposed  OLM  and  contends  that  the 
new  model  is  an  appropriate  tool  for 
evaluating  deUsting  petitions  until  an 
acceptable  analytical  leaching  method  is 
developed.  The  Agency  is  developing 
models  for  additional  disposal  methods 
including  surface  impoundments.  EPA 
intends  to  use  as  many  models  as  are 
appropriate  in  petition  evaluation  and 
will  propose  the  use  of  these  models  as 
they  are  developed. 

B.  Public  Docket 

Comment  Several  commenters  stated 
that  the  public  docket  for  the  proposed 
rule  was  incomplete  and  that  it  was 
difficult  to  provide  useful  conmients 
without  access  to  the  fuU  docket. . 

Response:  The  Agency  agrees  that  the 
public  docket  was  inadequately 


prepared  for  the  November  27, 1985  FR 
notice.  Measures  have  been  taken  to 
correct  these  inadequacies  and  to 
ensure  that  future  notices  have  complete 
public  dockets  at  the  time  of  publication. 
In  order  to  correct  this  deficiency,  the 
Notice'  of  Availability  (see  50  FU  27061, 
July  29, 1986}  reopened  the  comment 
period  for  various  aspects  of  the 
November  27, 1985  proposed  rule  that 
were  affected  by  the  incomplete  docket 

C.  Standard  Analytical  Methods 

Comment  One  commenter 
encouraged  EPA  to  develop  an  organic 
Ieachate  test  that  can  be  applied  with 
consistent  results  under  laboratory 
conditions.  Another  commenter 
challenged  the  ability  of  the  organics 
Ieachate  test  currently  imder 
development  to  represent  accurately 
Ieachate  from  oily  wastes,  since  the  test 
has  not  been  appUed  yet  to  oily  sludges. 

Response:  The  Agency  is  currently 
developing  an  organics  test  which, 
when  finalized,  will  generate 
reproducible  results.  Since  no  one  test 
has  proven  effective  to  measure  the 
mobility  of  all  constituents  from  all 
waste  matrices,  the  Agency  is 
evaluating  new  procedures  and/or 
modifications  to  existing  procedures  to 
allow  more  accurate  assessments  of  all 
types  of  wastes. 

Comment  The  commenter  challenged 
the  use  of  the  Oily  Waste  EP  test  for  all 
wastes  with  more  than  1  percent  oil  and 
grease.  Assumptions  inherent  in  the  test 
require  oils  to  be  separated  from  the 
waste  to  simulate  a  land  treatment 
degradation  scenario.  The  commenter 
challenged  that  the  test  should  not  be 
used  for  wastes  that  will  be  landfilled, 
recommending  that  only  sludges  with  a 
reasonable  potential  for  land  treatment 
be  subjected  to  this  test  The  commenter 
also  submitted  studies  to  indicate  that 
land  treatment  is  not  appropriate  for 
metal  hydroxide  wastes  from  metal 
finishing  operations. 

Response:  The  Oily  Waste  EP  test 
(OWEP)  was  developed  in  response  to 
concerns  that  the  EP  test  is  not  suitable 
for  wastes  which  exhibit  a  substantial 
oil  and  grease  content  (oil  fraction]. 
Specifically,  concern  was  expressed  that 
(1)  toxic  metals  may  leach  at  higher 
levels  than  those  predicted  by  the  EP 
test  if  the  oil  fraction  degrades,  and  (2) 
the  oily  fraction,  while  it  may  act  as  a 
solid  in  the  EP  test  could  migrate  as  a 
hquid  once  the  waste  is  disposed. 

The  first  concern  is  based  upon  a 
scenario  in  which  the  oily  fraction  coats 
the  soUd  phase  of  the  waste  and  the 
leaching  medium.  If  the  oily  fraction 
degrades,  as«ould  occur  in  a  well- 
managed  landfarm,  the  solid  phase 
could  be  more  completely  exposed  to 


the  leaching  medium  and  increased 
leaching  could  occur.  (The  practice  of 
requesting  the  OWEP  for  wastes 
containing  >1  percent  oil  and  grease 
was  based  upon  the  estimate  that  1 
percent  oil  and  grease  would  be  a 
sufficient  quantity  to  coat  the  waste.) 
The  OWEP  simulates  this  effect  by 
removing  the  oily  fraction  with  toluene 
and  tetrahydrofuran  prior  to  subjecting 
the  waste  to  the  EP  test  The  OWEP  also 
requires  the  measurement  of  the  mass  of 
metals  in  the  oily  fraction,  which  is 
added  to  the  mass  of  metals  that  leach 
in  the  EP  step.  This  accounts  for  those 
metals  that  are  initially  in  the  oily 
fraction  that  would  be  available  for 
leaching  once  that  fraction  degrades. 

The  second  concern  is  based  upon  the 
potential  for  the  oily  fraction  to  migrate 
from  the  waste.  This  could  result  in  the 
contamination  of  an  aquifer  by  the  oily 
fraction  itself.  This  would  be  more  likely 
to  occur  when  the  waste  is  managed  in  a 
landfill  and  the  oily  fraction  is  not 
rapidly  degraded.  The  OWEP  addresses 
this  concern  by  assuming  that  the 
contaminants  in  the  oily  fraction  are 
added  to  those  that  are  mobilized 
through  the  hquid  extraction  step  of  the 
procedure.  Since  in  the  original  EP  test 
the  oily  fraction  may  not  be  tested  as  a 
Uquid  due  to  its  inability  to  pass  through 
the  filter  during  the  phase  separation 
step,  the  abihty  of  the  toxicants  in  the 
oily  fraction  to  behave  as  a  hquid  is  not 
addressed  in  that  test.  The  OWEP, 
however,  by  requiring  a  separate 
analysis  of  the  oily  fraction,  allows  for 
an  assessment  of  the  additive  effects  of 
groundwater  contamination  potential 
from  both  toxicants  contained  in  the 
organic  fraction  and  those  that  mobilize 
from  the  solid  phase  during  the 
extraction  step.  Since  the  oil  phase  from 
oily  metal  hydroxide  wastes  in  a  landfill 
scenario  can  mobilize,  the  Agency  will 
continue  to  use  the  OWEP  as  a  tool  to 
measure  the  concentrations  of  inorganic 
toxicants  moving  in  this  fraction. 

The  Agency  intends,  however,  to 
initiate  a  testing  program  to  determine: 
The  percent  oil  content  of  various  waste 
matrices  that  will  result  in  a  mobUe  oil 
phase;  whether  the  TCLP  is  a  more 
accurate  measure  of  the  mobihty  of  the 
oil  fraction;  and  the  toxicological 
implications  of  the  oil  itself 
contaminating  underlying  aquifers. 

D.  Excltision  Effective  Time 

Comment  One  commenter 
recommended  that  delisting  exclusions 
take  effect  at  the  point  of  disposal  to 
ensure  proper  manifesting. 

Response:  The  Agency  asserts  that 
dehsted  wastes  are  nonhazardous  and 
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thus  are  not  subject  to  regulations. 
Manifests  are  therefore  not  appropriate. 

E.  Ground-water  Monitoring 
Requirements 

Comment:  One  commenter  stated  that 
the  Agency's  practice  of  processing 
deUstings  for  facilities  with  inadequate 
ground-water  monitoring  data  violates 
the  law,  and  is  not  in  compliance  with 
40  CFR  Part  205,  Subpart  F.  The 
commenter  asserted  that  this  practice 
discourages  petitioners  from  developing 
important  monitoring  data.  The 
commenter  also  recommended  that  EPA 
refrain  from  granting  exclusions  for 
waste  management  units  that  have  not 
been  monitored  or  have  been 
inadequately  monitored  for  their  effect 
on  ground-water. 

Response:  EPA  agrees  that 
consideration  of  ground-water 
monitoring  data  is  an  essential  part  of 
petition  evaluation.  The  Agency  has 
made  a  policy  decision  however  not  to 
impose  additional  monitoring 
requirements  upon  petitioners  for  which 
the  Agency  has  already  published  final 
or  temporary  exclusions,  since  a 
decision  was  already  made  based  on  the 
petitioner's  characterization  of  their 
waste.  Further,  in  many  cases  the 
facility  owner/ operators  were  not 
required  to  develop  ground-water 
monitoring  systems  as  a  result  of  having 
been  issued  a  temporary  exclusion. 
However,  even  in  these  cases  the 
Agency  has  reviewed  any  existing 
groundwater  monitoring  data.  When 
ground-water  contamination  is 
demonstrated,  it  is  used  as  a  basis  for 
petition  denial. 

Comment  Another  commenter 
recommended  that  long-term  monitoring 
of  the  nearest  potentially  affected  well 
should  be  required  of  each  petitioner 
granted  an  exclusion. 

Response:  The  Agency  maintains  that 
if  a  waste  is  delistable  for  all  reasons, 
including  the  results  of  the  VHS  model, 
monitoring  of  wells  is  unnecessary. 
Petitioners  are  responsible  for  reporting 
any  changes  in  the  delisted  waste's 
generation  or  treatment  that  may  cause 
the  waste  to  be  hazardous.  Hence  the 
potential  for  the  waste  to  become 
hazardous  over  the  long  term  is 
monitored. 

F.  Conditional  Exclusions 

Comment:  One  commenter  suggested 
that  EPA  consider  applying  reasonable 
legal  "conditions"  to  delisted  wastes' 
management,  since  the  Agency  already 
has  granted  "conditional"  temporary 
delistings.  The  conunenter  further 
suggested  that  the  Agency  could  set 
expiration  dates  for  petitions  to  ensure 


that  generators  are  managing  their 
wastes  in  the  specified  manner. 

Commenters  provided  several 
examples  of  conditional  exclusions 
currently  used  to  support  their  argument. 
One  commenter  stated  that  delisting 
decisions  are  conditional  on  any  process 
changes  that  may  cause  a  material  to 
exhibit  hazardous  waste  characteristics. 
The  conunenter  suggested  that  this 
concept  could  be  expanded  so  that 
breach  of  any  other  delisting  condition 
is  a  violation  of  Subtitle  C  regulations. 
Another  commenter  characterized  the 
delisting  of  the  mobile  incinerator  (50  FR 
23721]  as  conditional,  since  the 
exclusion  is  contingent  on  testing 
specific  containers. 

Response:  The  Agency  typically  does 
not  grant  conditional  exclusions  on  the 
premise  that  if  a  waste  cannot  be  fully 
delisted,  it  should  remain  under  Subtitle 
C  control.  Even  when  a  conditional 
delisting  is  granted,  however,  the 
conditions  refer  to  the  contaminant 
concentration  in  die  waste,  not  the  way 
in  which  the  waste  is  managed.  The 
Agency  does  grant  conditional 
exclusions  occasionally  when,  for 
example,  a  waste  is  delisted,  on  a  one- 
time basis.  Specifically,  if  a  petitioner 
wanted  to  stabilize  a  sludge  and  close 
the  lagoon  containing  the  stabilized 
product,  the  sludge  may  be  delisted  and 
the  delisting  would  be  contingent  on 
testing  conducted  during  the 
stabilization  process. 

G.  Air  Emission  Model 

Comment:  One  commenter  described 
the  air  quahty  diversion  model  as  a 
simple  model  that  was  designed  for  easy 
use  and  stated  that  this  simple,  virtual 
source  model  is  not  an  accurate 
representation  of  the  effects  of  land 
disposal  on  air  quality.  The  commenter 
suggested  that  petitioners  should  be 
allowed  to  present  their  analysis  using  a 
more  realistic  source  model  if  they  so 
desire. 

Response:  The  Agency  believes  that 
the  virtual  point  source  model  is  both 
reasonable  and  appropriate  as  a 
screening  tool  to  ensure  that  emissions 
from  the  land  disposal  of  specific  wastes 
do  not  present  a  hazard  to  human  health 
and  the  environment.  The  Agency 
recognizes,  however,  that  the 
assumptions  related  to  emission  rates 
[i.e.,  the  source)  may  represent  a  worst- 
case  scenario.  The  Agency  is  currently 
developing  models  to  more  accurately 
predict  these  emission  rates  and  is 
evaluating  a  number  of  air  dispersion 
models  to  use  in  concert  with  those 
source  models.  These  models  will  be 
proposed  when  they  are  fully  developed. 
In  the  interim,  the  Agency  agrees  that 
petitioners  should  be  allowed  to  present 
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their  own  analyses  and  encourages  the 
submission  of  such  data  when  necessary 
to  support  delisting  petitions. 

Comment:  One  commenter 
recommended  that  the  state 
authorization  requirements  be  amended 
to  require  States  to  have  delisting 
programs. 

Response:  This  is  not  possible.  RCRA 
section  3009  explicitly  states  that  States 
may  impose  requirements  more  stringent 
than  those  imposed  by  EPA's 
regulations.  The  decision  by  a  State  not 
to  have  delisting  is  a  more  stringent 
condition,  which,  under  section  3009, 
cannot  be  prohibited. 

(FR  Doc.  86-25502  Filed  11-12-86;  BAH  am] 
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40  CFR  Part  261 
[SW-FRL-3108-8] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste      i 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  it  announcing  its 
decision  to  deny  the  petitions  submitted 
by  five  petitioners  to  exclude  their  solid 
wastes  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20, 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  256, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  The  effect  of  this  action  is 
that  all  of  this  waste  must  be  handled  as 
hazardous  waste  in  accordance  with  40 
CFR  Parts  262-266,  and  Parts  270.  271 
and  124. 

In  addition  to  the  final  denials,  the 
Agency  is  also  making  final  its  decision 
to  use  the  nickel  content  of  a  waste  as  a 
criteria  for  evaluating  petitioned  wastes, 
and  to  deny  a  petition  if  the 
concentration  of  nickel  at  the 
compliance  point  (using  the  VHS  model) 
exceeds  the  Agency's  interim  standard 
for  nickel.  (See  Appeifdix  I  of  this 
notice.) 
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EFFECTIVE  DATE:  For  the  three 
petitioners,  GMC.  Lacks  Industries,  and 
Radford  Army  Ammunition  Plant,  which 
have  temporary  exclusions,  the  effective 
date  of  this  decision  is  May  13, 1987;  for 
the  other  petitioners,  the  effective  date 
of  this  decision  is  November  13, 1986. 
ADDRESSES:  The  public  docket  for  these 
final  petition  denials  is  located  in  the 
Sub-basement,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460.  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointiments.  The  reference 
number  for  this  docket  is  'T-86-NrDF- 
FFFFF'.  The  public  may  copy  a 
maximum  of  50  pages  of  materials  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $.20/page. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose.  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-5096. 

SUPPLEMENTARY  INFORMATION:  On 
September  22, 1986.  EPA  proposed  to 
deny  speciHc  wastes  generated  by 
several  facilities,  including:  (1)  General 
Motors  Corporation,  Chevrolet-Pontiac- 
Canada  Group,  located  in  Pontiac, 
Michigan  (see  51  FR  33630);  (2)  Lacks 
Industries,  located  in  Grand  Rapids, 
Michigan  (see  51  FR  33632);  (3)  Light 
Metals  Coloring  Co.,  Inc.,  located  in 
Southington,  Connecticut  (see  51  FR 
33633;  (4)  PEC  Industries,  located  in 
Orlando,  Florida  (see  51  FR  33635);  (5) 
Radford  Army  Ammunition  Plant, 
located  in  Radford,  Virginia  (see  51  FR 
33637).  The  Agency  had  previously 
evaluated  three  of  the  five  petitions 
which  are  discussed  in  today's  notice. 
Based  on  our  review  at  that  time,  these 
three  petitioners  were  granted  a 
temporary  exclusion.  Due  to  changes  in 
the  delisting  criteria  required  by  the 
Hazardous  and  Solid  Wastes 
Amendments  of  1984,  however,  these 
petitions,  as  well  as  the  other  two  have 
been  evaluated  both  for  the  factors  for 
which  the  wastes  were  originally  listed, 
as  well  as  other  factors  and  toxicants 
which  reasonably  could  cause  the 
wastes  to  be  hazardous.  Based  upon 
these  evaluations,  the  Agency  has 
determined  that  all  five  of  the 
petitioning  facilities  have  not 
substantiated  their  claims  that  the 
wastes  are  non-hazardous;  therefore,  the 
Agency  is  denying  the  petitions 
submitted  by  all  five  petitioning 
facilities  and  is  revoking  the  temporary 


exclusions  currently  held  by  three  of 
these  facilities. 

The  denials  made  final  here  involve 
the  following  petitioners: 

General  Motors  Corporation/ 
Chevrolet-Pontiac-Canada  Group, 
Pontiac,  Michigan; 

Lacks  Industries,  Grand  Rapids, 
Michigan; 

Light  Metals  Coloring  Company,  Ina, 
Southington.  Connecticut; 

PEC  Industries,  Orlando.  Florida; 

Radford  Army  Ammunition  Plant, 
Radford.  Virginia. 

I.  General  Motors  Corporation/ 
Chevrolet-Pontiac-Canada  Group 

A.  Proposed  Denial 

General  Motors  Corporation. 
Chevrolet-Pontiac-Canada  Group  (CPC), 
has  petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  No.  F006.  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  CPC. 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.»  (See  51  FR  33630-33632. 
September  22. 1986.  for  a  more  detailed 
explanation  of  why  the  Agency 
proposed  to  deny  CPC's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  petitioner  submitted  comments 
clarifying  the  facilify's  intended 
management  and  disposal  practices  for 
the  petitioned  waste.  The  facility 
pointed  out  that,  although  the  Agency 
stated  that  the  waste  would  be  subject 
to  regulation  again  under  40  CFR  Parts 
262  through  266  and  the  permitting 
standards  of  40  CFR  Part  270.  CPC  no 
longer  accumulates  the  waste  of  concern 
in  a  waste  pile.  The  petitioner  claims 
that  the  waste  is  placed  directly  into  a 
roll-off  box  wdien  generated  and  sent 
directly  to  a  landfill  within  two 
production  days.  CPC  believes  that  they 
will  not  need  to  submit  a  Part  B  permit 
application  because  the  facility  will  not 
be  operating  a  hazardous  waste  pile 
when  the  temporary  exclusion  expires. 
In  addition,  CPC  believes  that  a  revised 
Part  A  will  not  be  required  because  the 
facility  will  not  be  storing  the  waste  on- 
site  for  longer  than  90  days.  The  Agency 
did  not  intend  in  the  proposed  rule  to 
make  a  determination  on  the  details  of 
CPC's  compliance  requirements.  The 
Agency  was  merely  reminding  the 
petitioner  of  the  general  regulations  the 
waste  falls  under. 


'  CPC  was  granted  a  temporary  exclusion  for  this 
waste  on  November  22. 1982  (see  47  FR  52674). 


The  petitioner  also  stated  that  CPC 
intends  to  segregate  or  eliminate  the  one 
chrome  plating  process  which  causes 
their  sludge  to  be  hazardous  and 
believes  the  Agency's  redefinition  of 
F006  wastes  has  impacted  their  sludge. 
The  Agency  has  recently  reevaluated 
the  scope  of  the  P006  listing  criteria  and 
will  pubhsh  a  notice  in  the  near  future 
announcing  the  results  of  this 
reevaluation.  The  Agency  has  sent 
letters  to  the  petitioners  who  generate 
FOOe  wastes  explaining  the  redefinition 
efforts.  CPC  believes  that  due  to  the 
F006  redefinition  and  the  segregation  of 
the  chrome  plating  line  that  they  will  no 
longer  be  generating  a  listed  hazardous 
waste.  The  Agency  has  reviewed  CPCs 
plating  operations  and  agrees  that  CPC 
may  be  able  to  generate  a  non-listed 
hazardous  waste  if  the  chrome  plating 
line  is  segregated  or  eliminated. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  vaccum 
filter  sludge  generated  by  CPC  is 
hazardous  and  as  such  should  not  be 
excluded  bom  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  General  Motors 
Corporation/CPC  Group  for  its 
dewatered  wastewater  treatment  sludge 
(vaccum  filter  sludge]  resulting  from 
electroplating  operations,  listed  as  EPA 
Hazardous  Waste  No.  F006,  which  is 
generated  at  its  facility  located  in 
Pontiac,  Michigan.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  this  waste  on 
November  22. 1982  (see  47  FR  52674). 

n.  Lacks  Industries 

A.  Proposed  Denial 

Lacks  Industries  (Lacks),  located  in 
Grand  Rapids,  Michigan,  has  petitioned 
the  Agency  to  exclude  its  previously 
generated  wastewater  treatment  sludge 
(metal  hydroxide  sludge)  from  EPA 
Hazardous  Waste  No.  F006.  based  on 
the  low  concenfration  and 
immobilization  of  the  Usted  constituents 
in  the  waste.  Data  submitted  by  Lacks, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile  form. 
(See  51  FR  33632-33633,  September  22. 
1986,  for  a  more  detailed  explanation  of 
why  the  Agency  proposed  to  deny 
Lacks'  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Lacks  for  the  waste 
identified  in  the  petition. 
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C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  A^ncy  beUeves  that  the  wastewater 
treatment  sludge  generated  by  Lacks  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  Lacks  Industries  for  its 
metal  hydroxide  sludge  previously 
generated  from  electroplating  operations 
and  contained  in  an  on-site  surface 
impoundment,  listed  as  EPA  Hazardous 
Waste  No.  F006,  which  was  generated 
and  is  currently  stored  at  its  Grand 
Rapids,  Michigan  facility. 

m.  Light  Metals  Coloring  Company,  Inc. 

A.  Proposed  Denial 

Light  Metals  Coloring  Company,  Inc. 
(Light  Metals)  has  petitioned  the  Agency 
to  exclude  its  previously  generated 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  No.  FOIQ,  based  on 
the  low  concentration  and 
immobilization  of  the  listed 
constitutents  in  the  waste.  Data 
submitted  by  Light  Metals,  however, 
fails  to  substantiate  its  claim  that  the 
listed  constitutents  are  essentially 
present  in  an  immobile  form.*  (See  51 
FR  33633-33635,  September  22. 1988,  for 
a  more  detailed  explanation  of  why  the 
Agency  proposed  to  deny  Light  Metals' 
petition.)  B.  Agency  Response  to  Public 
Comments. 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Light  Metals  for  the 
waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  wastewater 
treatment  sludge  generated  by  Light 
Metals,  and  contained  in  an  on-site 
surface  impoundment,  is  hazardous  and 
as  such  should  not  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  is  denying  a  frnal  exclusion  to 
Light  Metals  Coloring  Company,  Inc.  for 
its  wastewater  treatment  sludge 
(contained  in  an  on-site  surface 
impoundment)  resulting  bom  the 
chemical  conversion  coating  of 
aluminum,  listed  as  EPA  Hazardous 
Waste  No.  F019,  which  was  generated  at 
its  Southington,  Connecticut  facility.  By 
this  action,  the  Agency  also  withdraws 
the  temporary  exclusion  granted  for  this 
waste  on  November  22, 1982  (see  47  FR 
52675).' 


*  light  Metals  was  granted  a  temporary  exclusion 
for  this  waste  on  November  22. 1982.  (see  47  FR 
S2875). 

*  The  Agency  formally  notiHed  Light  Metals  on 
January  6, 1986.  that  it  would  recommend  to  the 
Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response  that  Light  Metals'  petition  be 


IV.  PEC  IndustriM 

A.  Proposed  Denial 

PEC  Industriea  (PEC)  has  petitioned 
the  Agency  to  exclude  its  wastewater 
treatment  sludge  (filter  cake)  from  EPA 
Hazardous  Waste  No.  F006,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  PEC. 
however,  fails  to  substantiate  its  claim 
that  the  listed  constitutents  are 
essentially  present  in  an  immobile  form. 
(See  51  FR  33635-33637,  September  22, 
1986,  for  a  more  detailed  explanation  of 
why  the  Agency  proposed  to  deny  PEC's 
petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  PEC  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filter  cake 
generated  by  PEC  is  hazardous  and  as 
such  should  not  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  is  denying  a  final  exclusion  to 
PEC  for  for  its  dewatered  wastewater 
treatment  sludge  (filter  cake)  resulting 
from  electroplating  operations,  hsted  as 
EPA  Hazardous  Waste  No.  F006, 
generated  at  its  Orlando,  Florida 
faciUty.  j 

V.  Radford  Army  Ammunition  Plant 

A.  Proposed  Denial 

Radford  Army  Ammunition  Plant 
(RAAP)  has  petitfoned  the  Agency  to 
exclude  its  red  water  from  EPA 
Hazardous  Waste  No.  K047,  based  on 
the  nonreactive  nature  of  the  waste. 
Data  submitted  by  RAAP.  however,  fails 
to  substantiate  its  claim  that  the  waste 
is  non-hazardous.'*  (See  51  FR  33637- 
33639).  September  22. 1986,  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  RAAP's  petition.) 

B.  Agency  Response  to  Public 
Comments 

RAAP  submitted  a  response  regarding 
the  notification  that  the  Agency 
intended  to  propose  to  deny  their 
petition.*  RAAP  questioned  the 

I 

denied  and  that  their  temporary  exclusion  be 
withdrawn.  Light  Met^s  declined  to  withdraw  its 
petition.  See  FR  33635.  n.  20,  September  22. 1986. 

*  Radford  was  granted  a  temporary  exclusion  for 
this  waste  on  December  16. 1981  (46  FR  61275J. 

*  The  Agency  formaDy  notified  RAAP  on  May  19, 
1986  that  it  would  recommend  to  the  Assistant 
Administrator  for  Solid  Waste  and  Emergency 
Response  that  RAAFs  petition  be  denied  and  that 
their  temporary  exclusion  be  withdrawn.  RAAP 


rationale  for  using  drinking  water 
standards  to  evaluate  metal 
concentrations  in  their  waste.  They 
noted  that  EP  toxic  lavels  permit  wastes 
with  higher  metal  concentrations  to  be 
landfilled.  The  Agency,  however, 
evaluates  Hsted  hazardous  waste  with 
regard  to  any  constituents  which  may 
reasonably  be  expected  to  be  present  in 
the  waste.  Non-hsted  solid  wastes  are 
evaluated  to  determine  if  they  exhibit 
any  of  the  four  hazardous  waste 
characteristics:  Ignitability;  corrosivity; 
reactivity;  and  EP  toxicity.  It  is  true  that 
concentrations  of  leachate  metals 
necessary  to  define  a  non-hsted  waste 
as  EP  toxic  are  higher  than  the 
concentrations  deemed  of  regulatory 
concern  in  the  red  water  generated  at 
Radford.  The  Agency  believes  that 
wastes  which  exhibit  levels  of  leachable 
metals  above  the  EP  toxic  levels  are 
definitely  hazardous  wastes.  Solid 
wastes  which  exhibit  leachable  metal 
concentrations  below  the  EP  toxic  levels 
will  be  evaluated  on  an  individual  basis 
through  the  listing  and  debating 
mechanisms.  See  45  PR  33111-33112. 
May  19. 1980. 

RAAP  was  also  concerned  that  the 
VHS  model  is  used  in  connection  with 
the  proposed  land  disposal  restrictions. 
In  fact,  a  similar  but  distinct  model  was 
developed  in  conjunction  with  the  land 
disposal  restrictions.  The  VHS  model  is 
used  only  to  evaluate  dehsting  petitions. 
The  model  was  made  final  on  November 
27. 1985  (see  50  FR  48«86). 

RAAP  questioned  the  vaUdity  of  using 
a  landfill  disposal  scenario  in  evaluating 
the  red  water  it  generates  since  they  do 
not  plan  to  dispose  of  these  wastes  in  a 
Subtitle  D  landfill.  RAAP  also  claims 
that  due  to  the  fact  that  the  waste  is  a 
liquid,  it  could  not  be  disposed  in  a 
Subtitle  D  landfill.  The  Agency  first 
notes  that  the  ban  on  disposal  of  non- 
hazardous  liquids  in  landfills  only 
applies  to  disposal  in  a  Subtitle  C 
landfill.  If  delisted,  this  waste  would  not 
be  banned  from  disposal  in  a  Subtitle  D 
landfill.  See  RCRA  section  3004(c)(3).  In 
addition,  the  Agency  notes  that  the 
waste  could  be  impounded  on  site  (e.g., 
if  the  company  recovering  the  waste 
was  no  longer  able  to  do  so).  The 
Agency  notes  that  other  wastes 
generated  by  this  facility  are  in  fact 
presently  impounded  on-site.  Given  this 
reasonable  management  scenario,  the 
VHS  analysis  (or  a  more  stringent  model 
for  surface  impoimdnffints)  should 
apply,  and  accordingly,  the  waste  may 
pose  a  hazard  to  humtn  health  or  the 
environment.  The  Agency  notes  that  the 


declined  to  withdraw  its  petition.  See  51  FR  33639. 
n.  38,  September  22. 1986. 
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petitioner  had  previously  identified  an 
alternate  facility  capable  of  treating  the 
waste  which  is  no  longer  available.  This 
reinforces  the  Agency's  belief  that  the 
waste  could  be  impounded  at  some 
point  in  time.  The  Agency  notes  that 
RAAP  has  indicated  an  on-site 
treatment  and  recovery  facility  is  being 
constructed.  RAAP  estimates 
completion  of  this  facility  in  two  to  three 
years.  At  that  time,  the  facility  may  wish 
to  reapply  for  an  exclusion. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  red  water 
generated  by  RAAP  is  hazardous  and  as 
such  should  not  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  is  denying  a  final  exclusion  to 
Radford  Army  Ammunition  Plant  for  its 
red  water  resulting  from  TNT 
operations,  listed  as  EPA  Hazardous 
Waste  No.  K047,  which  is  generated  at 
its  plant  in  Radford,  Virginia.  By  this 
action,  the  Agency  also  withdraws  the 
temporary  exclusion  granted  for  this 
waste  on  December  16, 1981  (see  46  FR 
61275).« 

VI.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  3010  of 
RCRA  to  allow  rules  to  become  effective 
in  less  than  six  months  when  the 
regulated  community  does  not  need  the 
six-month  period  to  come  into 
compliance.This  is  the  case  for  two  of 
the  petitions  included  in  today's  notice 
(Lacks  Industries  and  PEC  Industries) 
since  this  rule  does  not  change  the 
existing  requirements  for  the  handling  of 
their  wastes,  because  these  facilities 
have  been  obligated  to  manage  their 
wastes  as  hazardous  during  the 
Agency's  review  of  their  petition.  This 
rule,  therefore,  is  effective  immediately 
for  these  petitioners. 

For  the  three  petitioners  having  their 
temporary  exclusions  revoked  and  their 
petitions  denied,  these  facilities  will  be 
required  to  revert  back  to  handling  their 
wastes  as  they  did  before  being  granted 
these  exclusions  [i.e.,  they  must  handle 
their  waste  as  hazardous].  These 
petitioners  will  need  some  time  to  come 
into  compliance  with  the  RCRA 
hazardous  waste  management  system. 
Accordingly,  the  effective  date  of 
revocation  and  denial  of  final  exclusions 
of  these  temporary  exclusions  is  six 
months  after  publication  in  the  Federal 
Register. 

VII.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 


*  See  footnote  5. 


"major"  and,  therefore,  subject  to  a 
requirement  of  a  Regulatory  Impact 
Anaylsis.  This  final  denial,  which  would 
revoke  temporary  exclusions  and  would 
deny  the  exclusion  petitions  submitted 
by  three  facilities,  is  not  major.  The 
affect  of  this  proposal  would  increase 
the  overall  costs  for  the  facilities  which 
currently  have  a  temporary  exclusion. 
The  actual  costs  to  these  companies, 
however,  would  not  be  significant.  In 
particular,  in  calculating  the  amount  of 
waste  that  is  generated  by  these  three 
facilities  that  currentiy  have  temporary 
exclusions  and  considering  a  disposal 
cost  of  $300/ton,  the  increase  to  these 
facilities  is  approximately  $4.6  million, 
well  under  the  $100  million  level 
constituting  a  major  regulation.  This 
final  denial  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

Vm.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  pubUsh  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs  for  the  three  facilities  which 
currently  have  temporary  exclusions. 
Some  of  the  facilities  may  be  considered 
small  entities,  however,  Uiis  rule  only 
affects  three  facilities  across  different 
industrial  segments.  The  overall 
economic  impact  therefore,  on  small 
entities  is  small.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  fiexibiUty  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 

Authority:  Sec  3001  RCRA,  42  U.S.C.  6921] 
Dated:  November  6, 1986 
J.W.  McGraw. 

Acting  Assistant  Administrator  Office  of 
Solid  Waste  and  Emergency  Response. 

Appendix  I— Criteria  Used  for  the  Evaluation 
of  Wastes  for  its  Nickel  Content 

On  September  22, 1986,  the  Agency 
proposed  to  use  0.35  mg/l  as  the  regulatory 
standard  for  nickel  (both  to  ^ant  and  to  deny 
petitions)  for  the  VHS  model  portion  of  our 
petition  evaluation.  (See  51  FR  33639, 


September  22, 1986.)  This  interim  standard 
was  based  on  an  experi  panel  review  of  the 
reproductive  effects  study  conducted  by 
Ambrose  et  aL,  1978  (see  50  FR  20247.  May 
15, 19B5)  and  preliniinaiy  results  &om 
ongoing  toxicological  feeding  studies  and 
muJti-generational  fertility  and  reproductive 
studies  on  rats  being  conducted  b^  the 
Agency  (see  51  FR  33639,  September  22. 1986). 

Response  to  Public  Comments:  One 
commenter  claimed  that  no  petitions  should 
be  denied  (based  on  nickel  levels)  until  nickel 
is  formally  adopted  as  a  drinking  water 
standard  and  is  added  to  the  list  of  EP  toxic 
metals  in  40  CFR  261.34.  The  commenter 
further  claimed  that  the  Agency  had  used  a 
"back  door"  action  to  adopt  a  drinking  water 
standard  for  nickel  and  to  adopt  nickel  as  a 
constituent  of  concern.  The  commenter  also 
indicated  that  the  regulatory  process  for 
setting  a  health-based  standard  is  much  more 
rigorous  than  simply  issuing  a  proposed 
denial  of  a  delisting  petition. 

The  Agency  disagrees  with  the  commenter 
on  several  issues.  First  the  Agency  does  not 
wait  for  drinking  water  standards  to  be 
promulgated  in  order  to  make  decisions  on 
delisting  petitions.  Prior  to  HSWA  the 
Agency  addressed  all  Usted  constituents  for  a 
petitioned  waste  for  B>A  Hazardous  Waste 
No.  FOOe,  which  included  cyanide  and  nickel 
(which  do  not  have  drinldng  water 
standards).  If  the  Agency  had  waited  for  a 
drinking  water  standard  to  be  promulgated, 
no  exclusions  would  have  been  granted  since 
1980.  Early  on,  however,  the  Agency  made  a 
poUcy  decision  to  process  petitions  using  the 
best  toxicity  data  available  if  drinking  water 
or  other  Agency  standards  had  not  been 
developed.  The  Agency  disagrees  with  the 
commenter  that  we  are  trying  a  "back  door 
approach"  to  adopting  nickel  as  a  constituent 
of  concern.  Nickel  has  always  been  a  Usted 
hazardous  constituent  of  concern  for  EPA 
Hazardous  Waste  No.  F006.  The  Agency's 
policy  with  regard  to  the  appropriate 
standard  for  evaluating  this  constituent  was 
to  use  the  supporting  studies  for  the  ambient 
water  quality  criterion  and  the  Agency's  own 
toxicity  testing  data  if  statistically  defensible. 
(See  50  FR  20247,  May  15. 1965.) 

As  a  result  of  HSWA  the  Agency  has  been 
required  to  consider  Appendix  VID 
hazardous  constituents  (other  than  the  listed 
constituents)  in  petitioned  waste,  where  there 
is  reasonable  basis  to  expect  these 
constituents  to  be  present  Again,  in  heu  of 
deferral  of  decisions,  the  Agency  has  used 
available  standards  and  toxicological  data 
for  these  additional  hazardous  constituents. 
The  Agency's  policy  regarding  a  procedure 
for  public  comment  on  the  standards  used  for 
additional  Appendix  VIII  constituents  is  that 
the  toxicological  data  and  our  method  used  to 
calculate  the  standards  used  in  deUsting 
evaluations  are  filed  in  the  public  docket  and 
are  referenced  in  specific  proposed  delisting 
decisions. 

The  comment  period  provided  on  the  new 
nickel  policy  (and  the  information  supporting 
if)  was  an  opportunity  for  the  commenter 
(and  anyone  else)  to  express  their  thoughts 
on  the  level  of  concern  for  nickel  in  delisting 
decisions.  If  the  Agency  were  to  defer  action 
rather  than  pursuing  the  denial  decision  as 


I 
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propoMd  for  these  five  petitioaeri  on 
Septnaber  22, 1986,  the  three  temporary 
exdiuions  would  lapse  on  November  8, 1986 
and  these  petitioners  would  be  farced  to 
handle  their  wastes  as  hazardous  as  of  that 
date.  The  Agency,  therefore,  believes  it  is 
more  productive  to  rely  on  interim  standards 
as  developed  under  the  delistii^  program, 
which  would  allow  continued  processing  of 
petitions.  Our  procedures  under  this  program 
do  allow  public  comment  on  these  standards, 
and  the  use  of  any  other  more  formalized 
means  of  generating  standards  would  involve 
a  lengthy  process  which  would  essentially 
resah  in  the  Agency's  inability  to  process 
petitions  in  any  reasonable  time-frame. 

pit  Doc.  86-25568  Filed  11-12-86: 6:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managament 

43  CFR  Public  Land  Ordar  6629 
IID-943-07-4220-11;  1-7322] 

Withdrawal  of  Public  Landa  for 
Protaction  of  tha  Lowar  Salmon  Rivar, 
ID 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 


;  This  order  withdraws 
12.402.60  acres  of  public  lands  from 
surface  entry  and  mining,  and  4,435.60 
acres  of  reserved  mineral  interests  in 
private  lands  from  mining  for  20  years  to 
protect  the  recreational  and  scenic 
values  of  the  Lower  Salmon  River.  The 
lands  have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  November  13. 1S86. 
FOR  FMVTHEII  mFORMMTION  CONTACT: 

Larry  Lievsay,  BLM,  Idaho  State  Office. 
3380  Americana  Terrace,  Boise,  Idaho 
83706.  208-334-1735. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Faderai  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following-described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C  ch.2).  but  not 
from  leasing  under  mineral  leasing  laws 
to  protect  the  Lower  Salmon  River. 

Boiae  Meridian,  Idaho 

T.28N.,R.1E., 

Sec.  3,  lots  2.  3.  5.  a.  7,  8.  8. 10,  NWy4SWV^. 

NW^4SG^. 
Sec.  m  lots  1. 2. 3, 4, 5, 7. 8,  m 

NWV4SWV4; 
Sec.  IS.  lots  1  thru  8,  EV^SWV4. 
T.  29  N.,  R.  1  E., 


Sec.  3.  lots  3.  4.  5.  6,  7.  la  11. 12, 13. 14. 
SWV4SWV4: 

Sec.  4.  lots  1, 2;    | 

Sec.  5.  bt  2;  ' 

Sec.  10.  lots  1  thrt  7; 

Sec.  11,  lots  1  thm  5,  SWy4NWy4, 
NEV4SWV4; 

Sec.  14.  lots  1  thra  8; 

Sec.  23.  lots  1.  3.  4.  5, 6,  9, 10, 11. 12. 
SW^NE^  SWV4NW%: 

Sec.  28,  loU  1  thm  a  SEV4NWy4: 

Sea  27,  lots  1  thr«  4: 

Sec.  34,  lots  1  thru  8;  SEy4SEy4, 

Sec.  35.  WV^NEy«. 
T.  30  N.,  R.  1  E.. 

Sec.  31,  lots  4,  5,  a,  a  NEV4SW%.  NV4SE%; 

Sec  32,lotsl,2,S.6,7,  aS: 

Sec.  33.  lots  1  thm  7: 

Sec.  34.  SWViSW^. 
T.  30  N..  R.  1  W, 

Sec.  3.  lots  5  thru  8.  SWy4NWy4. 
NWy4SEy4: 

Sec.  4.  lota  3  thru  10,  NWy4SEy4; 

Sec.  5,  lots  1  thru  6,  SViNEV4: 

Sec.  6,  lots  1  thru  6,  SW%NEy4.  SEViNWy4; 

Sec.  10,  lots  1  thru  8,  NEy4SWy4; 

Sec.  15,  lots  1  thru  8; 

Sec.  22,  loU  1  thru  6; 

Sec.  23.  lote  1,  NWViSWVi,  SEy4SEy4: 

Sec.24,S^^Wy4: 

Sea  25.  lots  1  thru  8,  la  NEy4NWy4; 

Sec.  26,  lota  1.  2.  *  7.  8, 12. 13. 
T.  31  N..  R.  1 W. 

Sec.  31,  lot  6; 

Sec.  32.  lots  1,  2,  S%SEy4. 
T.  30  N.,  R.  2  W., 

Sec.  1,  loU  1, 4  thru  10,  NE%SEy4; 

Sec  2,  lots  1  thru  7,  SWiWVt. 
T.  31  N.,  R.  2  W., 

Sec.  7,  lots  3,  6,  7.  &  9, 10; 

Sec  8,  lot  2; 

Sec.  17,  lots  2  thru  B; 

Sec.  19,  lots  1,  4,  5^  6,  7, 10: 

Sec  20,  lots  1  thru  10,  SWy4NWy4; 

Sec.  21,  lots  1.  2,  3; 

Sec  27.  lots  1,  2,  3; 

Sec  28,  lots  1  thru  8; 

Sec  34,  lots  2,  3,  4,  5,  7.  8, 10, 11, 12, 13; 

Sec  35,  lot  2. 
T.  31 N.,  R.  3  W., 

Sec  12,  lots  3  thru  6: 

Sec  13,  lots  1  thru  5,  B,  NEy4NWy4: 

Sec  24,  lots  1. 4,  5,  8,  NEViNWy4: 

Sec  25,  loU  1,  3,  6,  7.  SEy4NWy4,  SEy4SEy4; 

Sec  28.  lots  1,  2.  3, 5,  6.  SWy4NEy4; 

Sec  27.  lots  4.  5.  NWy4NWy4,  SEy4SWy4: 

Sec  28.  lots  8.  7; 

Sec  29,  SEy4SEy4; 

Sec  32,  lots  1,  2,  4,  NEy4NEy4: 

Sec  33.  lots  2,  3.  4,  SEy4NWy4.  SWy4SWy4. 
T.  30  N..  R.  3  W.. 

Sec  5,  lots  2, 5.  a  SWy4SWy4; 

Sec  6,  lots  6,  7, 10, 11; 

Sec  7,  lots  1.  2,  5,  6.  B,  11,  SEy4NWy4; 

Sec.  18,  lot  2; 

Sec  19,  lots  2,  5,  a,  11,  SEy4NWy4: 

Sec.  20,  SWViSWVi;  » 

Sec.  29,  lots  2,  5,  8; 

Sec  30,  lots  1,  2,  SEy4NEy4: 

Sec  32,  lots  2,  3,  5i  6,  7,  8. 
T.  29  N.,  R.  3  W.. 

Sec  5,  lots  3  thru  a  SEy4NWy4. 
SWV^SWV4; 

Sec  a  lou  a  7.  a  ii.  12,  swy4SEy4: 

Sec  7,  lots  1,  2.  4,  6,  a  7.  a  NEy4NWy4. 
T.  29  N.,  R.  4  W., 


Sec  11.  lot  4.  SWV^SEy4,- 

Sec.  12,  loU  1  thni  a  SIWy4NEy4. 

NW)4SWy4,  SE%SBy4: 
Sec  la  lot  1.  NEy4NWVi.  NW%NEy4, 

NEy4NEy4,  swy4Nwy4. 

The  area  described  c<mtains  12,402.60 
acres  in  Idaho  County. 

2.  Subject  to  valid  epdsting  rights,  the 
reserved  mineral  interests  in  the 
following  described  private  lands  are 
hereby  withdrawn  from  the  United 
States  mining  lavra  but  not  from  mineral 
leasing  laws: 

Bcsae  Meridian.  Idaho 

T.  28  N.,  R.  1.  E., 

Sec  3.  lot  1. 
T.  29  N.,  R.  1  E., 

Sec.  3,  lot  15,  NWy4SEy4; 

Sec  la  SEt4SEV4; 

Sec  11,  NWV4NWy4,  SEy4^fW^4, 
NWy4SE%; 

Sec.  14,  lot  a  WMiNWK,  NWy4SWy4; 

Sec  23,  SWy4SE%; 

Sec  2a  NWy4NEy4;     , 

Sec.  27,  SWy4NE%.     I 
T.  30  N.,  R.  1  E., 

Sec  32,  NV^NEV4,  SE^NEy4; 

Sec  3a  NV4SV4: 

Sec  34,  Nwy4swy4.  SEy4Swy4. 

T.  30  N..  R.  1  W., 

Sec.  4.  lots  1.  2,  NEy4SWy4,  SEy4SEy4: 

Sec.  10,  NWy4NWV4: 

Sec  23,  WV4NWy4,  SEy4SWy4,  SWViSEy4. 
T.  31  N.,  R.  1  W., 

Sec  33  SV4SWy4. 
T.  30  N,  R.  2  W., 

Sec  1,  NWy4SWy4. 
T.  31  N.,  R.  2  W., 

Sec  17,  SWy4NEy4: 

Sec  la  lot  1,  NV4NE%,  SE%NEy4, 
NEy4NWy;,  EViSE^ 

Sec  la  NVVV^NEV;,  SWViSE:y4: 

Sec  21,  NV^SWy4,  SWViSEy4: 

Sec27,NEy4SWy4; 

Sec29,N^4JNV4:  i 

Sec.  30,  lot  2; 

Sec  3a  NEy4NEy4:       I 

Sec.  34,  lot  a  NWy4NHMi. 
T.  29  N.,  R.  3  W., 

Sec  5.  lot  2,  NEy4SWi4; 

Sec.  7,  lot  9.  SE%NEy4.  NWy4SEV4: 

Sec.aNwy4Nwy4. 

T.  30  N.,  R.  3  W., 

Sec  a  lots  1,  a  7.  SEy4NE%,  NWy4SEy4; 

Sec  7,  lots  7,  a  la  12: 

Sec  la  loU  1. 4,  a  10;  ' 

Sec.  19,  lots  1,  a  7, 12: 

Sec  29,  lots  1,  a  4,  7,  NEy4^fWy4, 
SEy4SEy4; 

Sec  32,  lots  1, 4,  NEy4NEy4.  EV^SEy4. 
T.  31  N.,  R.  3  W.. 

Sec.  12,  lot  NWy4SEy43 

Sec  24,  lots  a  a  7;       1 

Sec.  25,  lots  a  8:  ' 

Sec  2a  lots  4,  7,  a  SEMiSWy4: 

Sec  27,  lots  6, 7,  a        I 

Sec.  2a  lots  4,  5;  ' 

Sec.  32,  lot  3: 

Sec  3a  lot  1,  NViNEy4; 

Sec  3a  N%NEy4. 
T.  29  N.,  R.  4  W., 

Sec  11,  NEy4SEy4; 

Sec  la  NEy4NEy4. 


Federal  Regirter  /  Vol.  51.  No.  219  /  Thursday.  November  13,  1986  /  Rules  and  Regulations 


41105 


The  area  described  contains  4,435.60 
acres  in  Idaho  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicabihty  of  those 
public  land  laws  governing  the  disposal 
of  their  mineral  or  vegetative  resources 
other  than  under  the  mining  laws. 

4.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(Q  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

J.  Steven  Ciiles, 

Assistant  Secretary  of  the  Interior. 

October  20. 1986. 

[FR  Doc.  86-25653  Filed  11-12-66;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 
[FCC  86-228] 

Delegations  of  Authority  to  the  Chief 
Engineer 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  amends  Part  0, 
§§  0.241  and  0.243  of  the  Commission's 
Rules  by  deleting  some  subsections, 
simplifying  others  and  changing  the 
format  of  S  0.241. 

This  action  is  taken  by  the 
Commission  as  part  of  its  regulatory 
review  efforts  to  eliminate  obsolete 
rules.  It  will  improve  service  to  the 
pubUc  and  make  Commission  processes 
more  efficient. 

EFFECTIVE  DATE:  April  18, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Ungar,  Office  of  Engineering  and 
Technology,  (202)  653-8100. 
SUPPLEMENTARY  INFORMATION: 

Note. — The  delay  in  publishing  this 
document  is  due  to  amendatory  language 
problems  which  were  not  resolved  until 
recently. 

Order 

In  the  matter  of  Amendment  of  Part  0  of  the 
Commission  Rules  to  Reformat  and  Simplify 
the  Delegations  of  Authority  to  the  Chief 
Engineer. 

Adopted:  April  18, 1988. 

Released:  May  9, 1986. 

By  the  Commission. 

1.  The  action  taken  herein  is  intended 
to  conform  the  Chief  Engineer's 


delegations  of  authority  to  those  of  the 
operating  bureaus,  to  delete  those 
delegations  that  have  become  obsolete 
and  to  simply  various  other  delegations 
that  are  unclear  or  cumbersome. 

Structure  of  Rules 

2.  Hie  Chief  Engineer's  delegations  of 
authority  are  found  in  SS  0.241  and  0.243 
of  the  Conunission's  Rules.  Structurally, 
the  delegation  of  authority  is  similar  to 
that  of  other  Commission  offices — Office 
of  Plans  and  Policy.  Office  of  General 
Counsel,  and  Office  of  the  Managing 
Director.  The  rules  state  affirmatively 
what  actions  may  be  taken.  Anything 
not  conttuned  in  the  rules  must  be 
referred  to  the  Commission. 

3.  In  contrast,  chiefs  of  operating 
biu«aus  are  permitted  to  exercise  all 
functions  described  in  the  relevant 
functional  section  of  Part  0,  subpart  A. 
except  for  specified  functions  that  can 
be  performed  only  by  the  Commission. 
These  proscribed  actions,  for  the  most 
part  involve  matters  where  there  is  a 
novel  question  of  law,  fact  or  policy. 
Where  there  is  established  precedent 
however,  bureau  chiefs  are  free  to  acL 
By  altering  the  structure  of  the  Chief 
Engineer's  delegations  to  conform  to 
those  used  for  operating  Bureaus, 
efficencies  are  likely  to  be  realized. 
Routine  waivers  may  be  processed 
faster  and  service  to  the  pubic  will  be 
improved. 

Simplification  of  Rules 

4.  Various  of  the  Chief  Engineer's 
delegations  can  be  simplified.  In 
particular,  the  delegations  dealing  with 
the  equipment  authorization  process  and 
the  granting  of  licenses  for  Part  5 
experimental  stations  are  unnecessarily 
complex.  The  different  forms  of 
equipment  authorization  need  not  be 
individually  addressed.  From  time  to 
time  new  forms  of  authorization  have 
been  added  or  modifications  have  been 
made,  and  it  should  not  be  necessary  to 
amend  the  delegation  list  in  such  an 
event.  Similarly,  little  is  gained  by 
detailing  all  possible  steps  in  the  Part  5 
licensing  process.  A  more  general 
delegation  to  administer  these  programs 
is  sufficient. 

Deletion  of  Unnecessary  Rules 

5.  Some  delegations  have  outlived 
their  usefulness  and  can  be  eliminated 
entirely.  Section  0.243(c)  gives  the  Chief 
Engineer  (with  concurrence  of  the 
General  Cotmsel)  authority  to  waive  the 
All  Channel  Receiver  rules  for  TV  sets 
used  in  hospitals.  Obviously  this 
delegation  is  a  vestige  of  old  technology 
cuid  no  longer  serves  a  useful  purpose. 

6.  In  addition  we  have  determined 
that  several  of  the  other  delegations 


requiring  conciurence  of  the  General 
Coimsel  are  no  longer  necessary. 
Because  the  concurrence  function  has 
become  obsolete  and  given  the  above- 
mentioned  simplification  of  the  Part  5 
delegation  we  may  eliminate 
§  0.243{a)(l)(4)  originally  intended  to 
deal  %vith  construction  permits, 
assignments  and  transfers  of  control  and 
the  withdrawal  of  pleadings.  Because 
we  have  restructured  the  rules,  it  is  no 
longer  necessary  to  retain  the  specific 
delegation  of  8  0.243(d)  to  dismiss 
repetitive  reconsideration  requests.  We 
have  also  determined  that  the  authority 
to  dismiss  rulemaking  petitons  which 
".  .  .  plainly  do  not  warrant 
consideration..  .  "  (Section 0.243(e)) 
will  be  retained  but  without  the 
necessity  of  concurrence  by  the  General 
Counsel 

7.  Since  a  Notice  of  Proposed 
Rulemakings  is  not  required,  the 
Regulatory  Flexibility  Act,  Pub.  L  93- 
354,  does  not  apply. 

8.  Prior  notice  and  procedures  are  not 
required  because  the  amendments 
herein  pertain  only  to  internal  agency 
procedures  and  practices.  See  5  U.S.C 
553(b)(3)(A),  47  CFR  1.412(b)(5). 

9.  In  view  of  the  foregoing  and 
pursuant  to  sections  4(i),  5(c)(1),  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(1). 
155(c)(1)  and  303(4).  IT  IS  ORDERED 
that  part  0  of  the  Commission's  Rules  IS 
AMENDED  as  set  forth  below,  effective 
April  18. 1986. 

10.  IT  IS  FURTHER  ORDERED  that 
because  it  deals  only  with  internal 
Commission  practice  and  procedure  this 
Order  is  effective  upon  Adoption  by  the 
Commission.  See  5  U.S.C.  553(d),  47  CFR 
1.427(b). 

List  of  Subjects  in  47  CFR  Fart  0. 

Organization  and  functions 
(Government  Agencies). 

Federal  Communications  Commission. 
William  ).  TUcuioo, 

Secretary. 

Rules  Changes 

Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  of  Part  0 
continues  to  read  as  follows: 

Authority:  Sees.  4. 303, 48  Stat.  1066, 1082. 
as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Implement:  5  U.S.C.  552 
unless  otherwise  noted. 
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2.  The  undesignated  center  heading 
above  S  0^1  is  revised  to  read  "Chief 
Engineer". 

3.  Section  0^1  is  revised  to  read  as 
follows: 


10341    AiittMrflyi 

(a)  The  performance  of  functions  and 
activities  described  in  {  0.31  of  this  part 
is  delegated  to  the  Chief  Engineer 
Provided,  that  the  foQowing  matters 
shall  be  referred  to  the  Commission  en 
banc  for  disposition: 

(1)  Notices  of  proposed  rulemaking 
and  of  inquiry  and  final  orders  in 
rulemaking  proceedings,  inquiry 
proceedings  and  non-editorial  orders 
making  changes.  See  S  0.231(d). 

(2)  Petitions  for  review  of  actions 
taken  to  delegated  authority.  See  i  1.115 
of  this  chapter. 

(3)  Petitions  and  other  requests  for 
waivers  of  the  Commission's  rules, 
whether  or  not  accompanied  by  an 
applications,  when  such  petitions  or 
requests  contain  new  or  novel 
arguments  not  previously  considered  by 
the  Commission  or  present  facts  or 
arguments  which  appear  to  justify  a 
change  in  Commission  policy. 

(4}  Petitions  and  other  requests  for 
declaratory  rulings,  when  such  petitions 
or  requests  contain  new  or  novel 
arguments  not  previously  considered  by 
the  Commission  or  preset  facts  or 
arguments  which  appear  to  justify  a 
change  in  Commission  policy. 

(5)  Any  other  petition,  pleading  or 
request  presenting  new  or  novel 
questions  of  fact,  law,  or  policy  which 
cannot  be  resolved  under  outstanding 
precedents  and  guidelines. 

(6)  Proposed  U.S.  positions  to  be 
transmitted  to  the  Department  of  State 
for  international  meetings  of 
telecommunications  entities. 

(7)  Any  other  complaint  or 
enforcement  matter  presenting  new  or 
novel  questions  of  fact  law,  or  policy 
which  cannot  be  resolved  under 
outstanding  precedents  and  guidelines. 

(8)  Authority  to  issue  a  notice  of 
opportunity  for  hearing  pursuant  to 

S  1.80(g]  of  this  chapter  and  authority  to 
issue  notices  of  apparent  liability,  final 
forfeiture  orders,  and  orders  canceling 
or  reducing  forfeitures  imposed  under 
S  1.80(f)  of  this  chapter,  if  the  amount  set 
out  in  the  notice  of  apparent  liability  is 
more  than  $2,000.00. 

(9)  Proposed  actions  following  any 
case  remanded  by  the  courts. 


(b)  The  Chief  Engineer  is  delegated 
authority  to  administo-  the  Equipment 
Authorization  prqgram  aa  described  in 
Part  2  of  the  Commission's  Rules. 

(c)  The  Chief  Eagineer  is  delegated 
authority  to  administer  the  Experimental 
Radio  Service  prqgram  pursuant  to  Part 
5  of  the  Comniission's  Rules. 

(d)  The  Chief  eagineer  is  delegated 
autluxity  to  examine  all  applications  for 
certification  (api»oval)  of  subscription 
television  tedinical  systems  as 
acceptable  for  ust  uoider  a  subscription 
television  authorisation  as  provided  for 
in  this  chapter,  to  notify  the  applicant 
that  an  examination  of  the  certified 
technical  information  and  data 
submitted  in  accordance  with  the 
provisions  of  this  chapter  indicates  that 
the  system  does  or  does  not  appear  to 
be  acceptable  for  authorization  as  a 
subscription  television  system.  This 
delegation  shall  be  exercised  in 
consultation  with  the  Chief,  Mass  Media 
Bureau. 

(e)  The  Qiief  Eagineer  is  authorized  to 
dismiss  or  deny  petitions  for  rulemaking 
which  are  repetitive  or  moot  or  which, 
for  other  reasons  plainly  do  not  warrant 
consideration  by  the  Commission. 

4.  Sec.  0.243  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

S  0.243    AuttMirtty  delegated  upon  —curing 
concurrwioa  of  ItM  General  CounsaL 

(a)  The  Chief  Engineeer,  upon  securing 
concurrence  of  the  General  Counsel,  is 
authorized  to  issue  notices  of  apparent 
liability,  final  forfeiture  orders,  and 
orders  canceling  or  reducing  forfeitures 
imposed  under  S  1.80(f)  of  this  chapter, 
in  the  amount  of  S2,000.00  or  less;  and  is 
authorized  to  issue  citations  pursuant  to 

S  i.ao(d). 

[FR  Doc.  ae-25441  Filed  11-12-86:  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Peru  702 

[AIDARNotio««7-11 

Revision  of  Contracting  Authority 

AQENCV:  Agency  for  International 
Development,  IDCA. 


action:  Final  rule. 


summary:  The  AID  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
limit  die  Office  of  Maaagement 
Operations  authority  to  enter  into 
service  contracts;  rdBscting 
reassignment  of  contracting 
responsibilities  within  the  Directorate 
for  Program  and  Management  Services. 

EFFECTIVE  OATC  November  13, 1986. 

FOR  FURTHER  INFOHIMTION  CONTACT 

Mr.  James  M.  Kelly,  M/SER/PPE,  Room 
leOOl,  SA-14,  Agency  for  International 
Development,  Washington,  DC  20523. 
Telephone  (703)  875-1534. 

SUPPLEMENTARY  INFORMATION:  AIDAR 
702.170-10(a)  is  being  revised  to  Umit  the 
Office  of  Management  Operations 
authority  to  enter  into  service  contracts. 

This  Notice  is  not  considered  a 
significant  rule  subject  to  FAR  1.301  or 
1.5.  This  Notice  is  exempted  from  the 
requirements  of  Executive  Order  12291 
by  OMB  Circular  85-7.  This  Notice  will 
not  have  an  impact  on  a  substantial 
number  of  small  entities,  nor  will  it 
require  any  information  collection  as 
contemplated  by  the  Regulatory 
Flexibility  Act  and  Paperwork 
Reduction  Act.  respectively. 

List  of  Subjects  in  48  CFR  Part  702 

Government  procurement 
For  the  reasons  set  out  in  the 
Preamble,  Chapter  7  of  Title  48  of  the 
Code  of  Federfil  Regulations  is  amended 
as  follows:  i 

PART  702-4)EFINrnONS  OF  WORDS 
AND  TERMS 


70-oJnnMons 


Sulipart  702.1 

1.  The  authority  citation  in  Part  702  is 
imchanged,  and  continues  to  read  as 
foUows: 

Authority:  Sec.  821.  Pub.  L.  87-195.  75  Stat. 
445  (22  U.S.C.  2381).  as  amended;  E.0. 12163, 
Sept.  29. 1979  44  FR  56678.  3  CFR  Part  1979 
Comp..  p.  435. 

2.  Section  702.170-10  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  702.170-10    Hrad  Of  flw  contracting 
activity. 

•        *        *        •        ^ 

(a)  AID/Washingtoo. 
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Poaition 


Director.  OMoa  o( 
PfUcurofTwiL 

Diractor,  Office  of 
IMar<agement 
Operations. 


Director,  0««oe  of 
Foreign  Diaaslar. 


Oiredor.  Otico  of 
International 

Training. 


None. 

Uae   of   imall   purcfiaaa   procadurat 
(S2S.000)  tor  I 


Un- 


«SA  or  ottwr 

U.&   Qovamnant   ordsring   mraa- 


Coatacti  far  dhaMar  laiaf  purpoaai 

during  the  Irat  72  horn  of  a  daaa- 
lar  in  a  toM  amoum  not  to  axoeed 
S500.000  (MO  HandbooK  8.  Cii^jlar 
^  Rouino  «Ml  pwchaaa  auaiority 
(S2S.000). 

Uae  of  aiwM  purchaaa  piaoadiras  up 
to  $l0.aia  UntMlad  tor  pracwing 

patidpanl  training  baaad  on  pub- 
WMd  cMtog  piioaa.  uwig  M/SER/ 
PPE  approved  fonna. 


Each  of  these  Office  Directors  will 
issue  warrants  to  qualified  individuals 
to  actually  exercise  the  authority. 
***** 

Dated:  November  3, 1966. 
lohn  F.  Owms, 
Procurement  Executive. 
[FR  Doc.  86-25516  Fded  11-12-86;  8:45  amj 
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This  section  of  tt»  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie 
proposed  Issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart51 

[Docket  No.  86-103] 

Animals  Destroyed  Because  of 
Brucellosis 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

AcnoN:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  governing  the 
payment  of  indemnity  for  animals 
destroyed  because  of  brucellosis  by 
adding  a  breed  association  to  the  list  of 
registered  breed  associations.  It  appears 
that  this  action  is  necessary  in  order  to 
include  in  the  regulations  ail  the 
registered  breed  associations  that 
maintain  records  concerning  the 
purebreeding  of  animals  adequate  to 
identify  an  animal  as  a  registered 
animal  of  that  breed  association.  This 
action  would  allow  for  proper  payment 
of  indemnities  to  owners  of  cattle 
destroyed  because  of  brucellosis, 
thereby  encouraging  the  elimination  of 
these  reactor  cattle  as  a  disease  source. 
date:  Written  comments  must  be 
received  on  or  before  December  15, 
1986. 

ADDRESS:  Submit  written  comments  to 
Steven  R.  Poore,  Acting  Assistant 
Director,  Regulatory  Coordination, 
APHIS.  USDA.  Room  728.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  86-103.  Comments  may 
be  inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  E.  Wagner,  Regulatory 
Communications  and  Compliance  Policy 
Staff,  VS.  APHIS,  USDA,  Room  827, 


Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8565. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  "Animals  Destroyed  Because  of 
Brucellosis"  regulations  (contained  in  9 
CFR  Part  51  and  referred  to  below  as  the 
regulations)  provide  for  the  payment  of 
indemnities  to  owners  of  cattle,  bison, 
and  swine  destroyed  because  of 
brucellosis.  Under  these  regulations 
indemnity  is  paid  to  an  owner  of  such 
animals  destroyed  because  of 
brucellosis  to  encourage  the  owner  to 
cooperate  in  the  timely  removal  of 
infected  animals  from  the  herd  or,  in  the 
case  of  herd  depopulation,  to  remove  a 
focus  of  infection  in  an  otherwise  clean 
area  and  thereby  prevent  transmission 
of  brucellosis  to  nearby  susceptible 
herds.  Under  §  51.3(a)(1)  of  the 
regulations,  the  indemnity  shall  not 
exceed  $250  for  any  registered  cattle  or 
nonregistered  dairy  cattle  or.  with 
certain  exceptions,  $50  for  any  other 
nonregistered  cattle  or  bison. 

To  receive  indemnity  for  registered 
cattle  destroyed  because  of  brucellosis, 
a  claimant  must  provide  registration 
papers  for  each  animal,  issued  in  the 
name  of  or  transferred  by  the  registered 
breed  associatioo  to  the  name  of  the 
claimant/owner. 

Registered  cattle  are  defined  in 
S  51.1(o)  of  the  regulations  as: 

Cattle  for  which  individual  records  of 
ancestry  are  recorded  and  maintained  by  a 
breed  association  whose  purpose  is  the 
improvement  of  the  bovine  species,  and  for 
which  individual  registration  certificates  are 
issued  and  recorded  by  such  breed 
association. 

Section  51.1(cc)  of  the  regulations  lists 
known  registered  breed  associations.  It 
also  defines  a  registered  breed 
association  as: 

An  association  formed  and  perpetuated  for 
the  maintenance  of  records  of  purebreeding 
of  animal  species  for  a  specific  breed  whose 
characteristics  are  set  forth  in  Constitutions, 
By-Laws,  and  other  rules  of  the  association. 
The  records  maintained  by  such  an 
association  shall  include  an  Official  Herd 
Book  or  other  recordkeeping  format  and 
Certificates  of  Registration  or  Recordation 
which  identify  an  animal  as  a  registered 
animal  of  that  registered  breed  association. 

A  claimant  is  eligible  to  receive 
indemnity  for  cattle  as  registered 
animals  if  they  are  registered  with  a 
breed  associatioa  listed  in  S  51.1(cc]  of 
the  regulations. 


In  addition  to  the  registered  breed 
associations  already  listed,  it  has  been 
deterined  that  the  "American  Blonde 
d'Aquitaine  Association"  is  within  the 
definition  of  a  registered  breed 
association  in  §  51.1(cc).  Therefore,  we 
propose  to  add  this  registered  breed 
association  to  the  list  of  registered  breed 
associations  in  §  51.1(cc). 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  | 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  proposed  rule 
would  not  have  a  significant  effect  on 
the  economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  economic  impact  of  this  proposed 
rule  is  that  it  would  allow 
approximately  1,500  small  cattle 
producers  owning  Blonde  d'Aquitaine 
whose  cattle  are  registered  with  the 
American  Blonde  d'Aquitaine 
Association  to  receive  a  higher 
indemnity  rate  when  euch  reactor  cattle 
or  exposed  cattle  mu$t  be  destroyed 
because  of  brucellosis.  There  are  many 
thousands  of  small  catde  producers  who 
do  not  own  this  registered  breed  of 
cattle  who  would  not  be  affected  by  this 
proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovenmiental 
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consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

list  of  Subjects  in  9  CFR  Part  51 

Animal  diseases,  Bison,  Brucellosis, 
Cattle,  Hogs,  Indemnity  payments. 

PART  51— ANNIALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

Under  the  circumstances  referred  to 
above,  9  CFR  Pat  51  would  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  51 
would  continue  to  read  as  follows: 

Authority;  21  U.S.C.  111-113, 114. 114a. 
114a-l.  120, 121, 125, 134b:  7  CFR  2.17.  2.51. 
and  371.2(d). 

2.  Section  51.1,  paragraph  (cc)  would 
be  amended  by  inserting  the  "American 
Blonde  d'Aquitaine  Association," 
immediately  after  "The  American  Black 
Maine- Anjou  Association." 

Done  in  Washingtoa  DC,  this  7th  day  of 
November  1966. 

B.C.  JohnBon, 

Deputy  Administrator,  Veterinary  Services. 
[FR  Doc.  86-25633  Filed  11-12-88;  8:45  am] 

BILUNO  CODE  3410-34-M 


9  CFR  Part  92 
[Docket  Na  85-038] 

Branding  of  Cattle  From  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  our 
regulations  on  importation  of  cattle  to 
require  branding  of  steers  imported  into 
the  United  States  from  Mexico.  Our 
proposed  amendment  appears  necessary 
to  improve  surveillance  for  bovine 
tuberculosis  in  cattle  by  providing  a 
permanent  means  of  identifying  steers  of 
Mexican  origin. 

DATE:  Written  comments  must  be 
received  on  or  before  January  12, 1987. 
ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Steven  R.  Poore.  Acting  Assistant 
Director,  Regulatory  Coordination, 
APHIS,  USDA,  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  indicate  that  they  are  in  response 
to  Docket  Number  85-038.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  M.  A.  Essey.  Program  Planning  Staff. 
VS.  APHIS,  USDA,  Room  844,  Federal 


Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782. 301-436-6981. 
SUPMfMCNTARY  INFORMATION:  Title  9 
Part  92  of  the  Code  of  Federal 
Regulations  [9  CFR  Part  92;  and  referred 
to  below  as  die  regulations]  regulates 
the  importation  into  the  United  States  of 
specified  animals  and  animal  products 
to  prevent  the  introduction  into  the 
United  States  of  various  diseases. 

We  propose  to  amend  S  92.35(c}  of  the 
regulations,  which  contains  provisions 
restricting  the  importation  of  certain 
Mexican  catde  to  prevent  the 
introduction  of  bovine  tuberculosis  into 
the  United  States. 

Branding 

We  propose  to  add  a  new  paragraph 
(c)(2]  to  8  92.35  as  follows: 

Each  steer  imported  into  the  United  States 
from  Mexico  shall  be  branded  with  the  letter 
"M".  prior  to  arrival  at  a  port  of  entry,  unless 
the  iteer  is  imported  for  slaughter  in 
accordance  with  S  92.40  of  this  part  The  "M" 
brand  shall  be  not  less  than  2  inches,  nor 
more  than  3  inches  high,  and  shall  l>e  applied 
to  each  steer's  right  jaw  with  a  hot  iron. 

The  jaw  area  is  recognized  and  used 
by  animal  health  officials  around  the 
world  as  a  location  for  branding  for 
international  livestock  disease 
eradication  purposes. 

Identification 

Steers  fi^m  Mexico  are  often  moved 
into  the  United  States  for  fattening  prior 
to  slaughter.  Once  in  the  United  States, 
these  steers  normally  spend  12  to  18 
months  on  pasture,  then  are  fed  for  3  to 
6  months  in  feedlots  before  being  sent  to 
slaughter. 

Mexico  also  serves  as  a  prime  source 
of  steers  for  use  on  the  United  States 
rodeo  circuit.  Some  rodeo  animals  of 
Mexican  origin  may  be  purchased  as 
"practice"  animals  by  rodeo 
professionals  and  amateur  enthusiasts. 
These  animals  are  normally  sold  for 
slaughter  when  no  longer  able  to  meet 
rodeo  competition  standards. 

Steers  imported  from  Mexico  are 
identified  with  metal  eartags  inserted 
prior  to  their  entry  into  this  country. 
However,  eartags  are  frequentiy  lost  or 
removed  after  importation.  This  is 
particularly  true  along  the  rodeo  circuit, 
where  metal  eartags  may  be  a  hindrance 
or  hazard  to  participants  in  roping  and 
bulldogging  events.  At  present,  it  is 
often  impossible  to  determine  the 
country  of  origin  of  a  steer  that  has  lost 
its  eartag. 

The  proposed  "M"  brand  would 
provide  a  permanent,  highly  visible 
means  of  identifying  steers  of  Mexican 
origin.  The  ability  to  make  this 
determination  with  speed  and  accuracy 
is  of  vital  importance  to  this  country's 


National  Cooperative  State-Federal 
Bovine  Tubeiculoiis  Eradication 
Program. 

Surveillance  and  Trace-Backs 

In  the  United  States,  surveillance  for 
bovine  tuberculosis  inimarily  revolves 
around  the  reporting  of  suspicioas 
lesions  found  during  postmortem 
inspection  at  slaui^tenng 
establishments.  V/hea  a  tuberodosis- 
lesioned  carcass  is  discovered,  the 
animal's  movements  are  traced  to  locate 
the  herd  in  which  the  disease  originated. 
Once  this  is  accomplished,  all  other 
movements  from  the  infected  herd  are 
traced  to  find  and  eliminate  any 
possible  disease  spread. 

When  a  tuberculosis-infected  steer  is 
of  Mexican  origin,  however,  trace-back 
operatioiu  generally  would  be  limited  to 
(1)  finding  ^e  feedlot  or  pasture  that 
received  the  animal  after  its  importation 
into  this  country,  and  (2)  tracing 
movements  (other  dian  to  slaughter)  of 
exposed  cmimals  from  the  feedlot  or 
pasture. 

The  proposed  "M"  brand  would 
permit  immediate  identification  of  steers 
of  Mexican  origin.  We  beUeve, 
therefore,  that  this  proposal  will  speed 
trace-backs  in  "lost  eartag"  instances, 
enabling  the  Department  to  focus 
manpower  and  funding  along  the  most 
promising  investigatory  channels. 

Miscellaneous 

This  document  would  also  make 
certain  nonsubstantive  changes  in  the 
regulations  for  the  purposes  of  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  would  not 
have  an  effect  on  the  economy  of  $100 
million  or  more;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  have  any  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  requiring  that 
certain  Mexican  steers  be  branded  prior 
to  their  arrival  at  a  United  States  port  of 
entry  should  not  increase  or  decrease 
the  number  of  Mexican  steers  imported 
into  the  United  States.  Branding  would 
involve  a  small  additional  cost  for 
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Mexican  ranchers  and  exporters,  but 
this  expenditure  would  not  be 
significant — even  for  small  entities — 
when  measured  against  overall 
production  and  transportation  costs.  The 
Department  also  believes  that  the 
proposed  branding  requirement  would 
not  affect  cattle  or  meat  prices  at  either 
the  wholesale  or  retail  levels. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 

seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  it  is  proposed  to  amend 
regulations  contained  in  9  CFR  Part  92 
as  follows: 

1.  The  authority  citation  for  Part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105.  Ill,  134a.  134b,  134c.  134d. 
134f,  and  135:  7  CFR  2.17,  2.51.  and  371.2(d). 

2.  The  definitions  in  §  92.1  would  be 
placed  in  alphabetical  order,  and  the 
paragraph  designations  would  be 
deleted. 

3.  Section  92.1  would  be  amended  by 
adding,  in  alphabetical  order,  the 
following  new  definition: 

§92.1    Definitions. 

*  •  *  •  « 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  Northern  Mariana  Islands,  Puerto 
Rico,  the  Virgin  Islands  of  the  United 


States,  and  all  other  Territories  and 
Possessions  of  tie  United  States. 

4.  In  §  92.35,  current  paragraphs  (c)(2) 
and  (c)(3)  would  be  renumbered  (c)(3) 
and  (c)(4),  respectively. 

5.  In  §  92.35  a  new  paragraph  (c)(2) 
would  be  added  to  read  as  follows: 


Cattle  from  iUsxIco 

*        *        • 


§92.35 

*  * 

(c)  *  *  * 

(2)  Each  steer  imported  into  the 
United  States  from  Mexico  shall  be 
branded  with  the  letter  "M,"  prior  to 
arrival  at  a  port  of  entry,  unless  the 
steer  is  imported  for  slaughter  in 
accordance  with  §  92.40  of  this  part.  The 
"M"  brand  shall  be  not  less  than  2 
inches,  nor  more  than  3  inches  high,  and 
shall  be  applied  to  each  steer's  right  jaw 
with  a  hot  iron. 
*        *        •        ♦        . 

Done  at  Washington,  DC,  this  7th  day  of 
November  1986. 

B.G.  Johnson, 

Deputy  Administrator  Veterinary  Services. 
[FR  Doc.  86-25634  Filed  11-12-86;  8:45  am] 

BILUNO  CODE  3410-34-M 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 106, 9001, 9002, 
9003,  9004,  9005»  9006,  9007,  9031, 
9032, 9033,  9034,  9035,  9036,  9037, 
9038,  9039 

(Notice  1986-10] 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

aqency:  Federal  Election  Commission. 
action;  Announcement  of  hearing  date. 


summary:  On  August  5, 1986,  the 
Federal  Election  Commission  published 
a  Notice  of  Proposed  Rulemaking  on 
regulations  governing  the  public 
financing  of  Presidential  primary  and 
general  election  candidates  (51  FR 
28154).  One  commenter  on  the  proposed 
rules  has  submitted  a  request  to  testify 
before  the  Commission  regarding  certain 
of  these  proposals.  The  Commission  has 
therefore  decided  to  hold  a  public 
hearing  on  the  proposed  rules  governing 
public  financing  of  Presidential  primary 
and  general  election  campaigns.  The 
hearing  will  be  held  on  December  3, 
1986,  at  10:00  a.m.,  in  the  Commission's 
9th  Floor  hearing  room,  999  E  Street, 
NW.,  Washington,  DC. 

Although  the  August  notice  also 
raised  issues  regarding  bank  loans  to 
candidates  and  political  committees,  the 
Commission  intends  to  concentrate  on 
the  public  financing  issues  in  the  hearing 
being  announced  today.  The 


Commission  will  determine  at  a  later 
point  whether  to  hold  hearings  to 
specifically  address  the  bank  loan 
proposals. 

Persons  wishing  to  testify  at  the 
December  3  hearing  must  so  notify  the 
Commission  in  writiag  on  or  before 
November  21, 1986.  Further,  any  person 
requesting  to  testify  must  submit  written 
comments  on  the  proposed  rules  on  or 
before  November  21, 1986. 

DATES:  A  public  hearing  on  the  proposed 
rules  governing  public  financing  of 
Presidential  campaijps  will  be  held  on 
December  3, 1988,  at  10:00  a.m.  Requests 
to  appear  and  comments  on  the 
proposed  rules  must  be  submitted  in 
writing  on  or  before  November  21, 1986. 
ADDRESS:  Requests  to  appear  and 
comments  on  the  proposed  rules  must  be 
addressed  to:  Ms.  Susan  E.  Propper, 
Assistant  General  Cotuisel,  999  E  Street, 
NW..  Washington,  DC  20463. 

FOR  FURTHER  INFORIM'nON  CONTACT: 

Susan  E.  Propper,  Assistant  General 
Counsel  (202)  376-5690  or  (800)  424-9530. 

Dated:  November  10, 1986. 
Joan  0.  Aikens, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  88-25749  Filed  11-12-86;  8:45  am] 

BILUNO  CODE  S71B-01-M      I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 


(Docket  No.  86-CE-56-AD] 

Airworthiness  DirecVve^  British 
Aerospace  (BAe)  Models  HP  137  MK 1. 
Jetstream  200  and  Jetstream  3101 
Airplanes  I 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  British  Aerospace 
(BAe)  Models  HP  137  MK  I  Series, 
Jetstream  200  Series  and  certain 
Jetstream  3101  Series  airplanes 
incorporating  certain  nose  landing  gears 
where  would  introduce  a  recurring 
torque  loading  check  on  the  nose 
landing  gear  top  cap  securing  bolts. 
Three  incidents  have  occurred  in 
service,  which  the  boHs  securing  the  top 
cap  to  the  steering  tube  on  the  nose 
landing  gear  have  bean  found  fractured 
and  loose.  These  defects  may  cause  loss 
of  control  of  the  aircraft. 
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dates:  Conunents  must  be  received  on 
or  before  February  16. 1987. 

ADDRESSES:  British  Aerospace  PAe), 
CAA  Mandatory  Service  Bulletin  (MSB} 
No.  32-IA840827  dated  January  16. 1986. 
revised  February  4, 1988,  February  7. 
1986.  BAe  Airweapons  Division  Service 
Bulletin  (S/B)  No.  32-12  dated 
November  29. 1985,  BAe  S/B  No.  32- 
IA860331  dated  September  1. 1986.  and 
BAe  Airweapons  Division  S/B  No.  32-20 
dated  March  4. 1986.  applicable  to  this 
AD  may  be  obtained  from  British 
Aerospace  PLC..  Manager.  Product 
Support  Civil  Aircraft  Division. 
Prestwick  Airport  Ayrshire,  KA9  2RW, 
Scotland;  or  British  Aerospace.  Inc.. 
Librarian.  Post  Office  Box  17414.  Dulles 
International  Airport,  Washington.  DC 
20041;  or  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  86-C&- 
AD.  Room  1558.  601  East  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  WFORMATKMI  CONTACT: 

Mr.  Ted  Ebina,  Aircraft  Staff.  AEU-loa 
Europe,  Africa  and  Middle  East  Office. 
FAA.  c/o  American  Embassy.  B-1000 
Brussels.  Belgium;  Telephone  (322) 
513.38.30;  or  Mr.  Harvey  A.  Chimerine. 
FAA.  Project  Support  Staff  Foreign. 
ACE-109. 601  East  12th  Street,  Kansas 
City,  Missouri  64106;  Telephone  (316) 
374-6932. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Conmiunications 
should  indentify  the  regulatoiy  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  conunents 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 


substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  86-C&- 
AD,  Room  1558. 601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

Three  incidents  have  occurred  in 
service  on  British  Aerospace  (BAe)  Air 
Weapons  Division  (A WD)  manufactured 
nose  landing  gear  units,  where  the  bolts 
securing  the  top  cap  to  the  steering  tube 
on  the  nose  landing  gear  have  been 
found  fractured  and  loose.  As  a  result, 
British  Aerospace  has  issued  BAe  CAA 
MSB  No.  32-IA840827  dated  January  16. 
1988,  revised  February  4, 1986.  February 
7, 1986,  BAe  AWD  S/B  No.  32-12  dated 
November  29. 1985.  which  introduces  a 
recurring  torque  loading  check  for  the 
proper  torque  of  26-28  ft-lbs  on  Uie  nose 
landing  gear  top  cap  securing  bolts  of 
aircraft  in  service.  Subsequently,  BAe 
issued  S/B  No.  32-JA8e0331  dated 
September  1, 1986.  and  BAe  AWD  S/B 
No.  32-20  dated  March  4. 1986.  which 
introduces  a  modification  by  replacing 
the  existing  top  cap  and  bolts  and 
installing  a  reinforced  top  cap,  new 
bolts  with  larger  clamping  area,  dowel 
retaining  plate  and  spirol  pins.  The  Civil 
Airworthiness  Authority  United 
Kingdom  (CAA-UK)  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  the  United  Kingdom  has 
classified  this  BAe.  CAA  MSB  No.  32- 
JA840827  dated  January  16. 1986,  revised 
February  4. 1986.  February  7, 1988,  and 
the  actions  recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  United  Kingdom 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  CAA- 
UK  combined  with  FAA  review  of 
pertinent  documentation  in  finding 
compliance  of  the  design  of  these 
airplanes  with  the  applicable  United 
States  airworthiness  requirements  and 
the  airworthiness  conformity  of  products 
of  this  type  design  certificated  for 
operation  in  the  United  States.  The  FAA 
has  examined  the  available  information 
related  to  the  issuance  of  British 
Aerospace  (BAe),  CAA  MSB  No.  32- 
JA840827  dated  January  16, 1986,  revised 
February  4,  1986,  February  7. 1986,  BAe 
AWD  S/B  No.  32-12  dated  November 


29, 1985,  BAe  S/B  No.  32-JA860-331 
dated  September  1, 1986,  and  BAe  AWD 
S/B  No.  32-20  dated  March  4. 1986.  and 
the  mandatory  classification  of  this 
British  Aerospace  (BAe),  CAA  MSB  No. 
32-JA840827  dated  January  16, 1986, 
revised  February  4, 1986,  and  February 
7, 1986,  by  the  CAA-UK.  Based  on  the 
foregoing,  the  FAA  beUeves  that  the 
condition  addressed  by  the  British 
dociunentation  is  an  unsafe  condition 
that  may  exist  on  other  products  of  this 
type  design  certificated  for  operation  in 
the  United  States.  Consequently,  the 
proposed  AD  would  require  British 
Aerospace  (BAe)  Model  HP  137  MK I 
Series,  Jetstream  200  Series  and  certain 
Jetstream  3101  Series  airplanes 
incorporating  certain  nose  landing  gears 
to  introduce  a  repetitive  torque  loading 
check  for  the  proper  torque  of  26-28  ft- 
lbs  on  the  nose  landing  gear  top  cap 
securing  bolts.  The  proposed  AD  permits 
the  one-time  modification  of  the  nose 
landing  gear  by  removing  and  discarding 
the  existing  top  cap  and  bolts,  installing 
a  new  reinforced  top  cap  per  BAe  S/B 
No  32-JA860331  complete  with 
additional  spirol  pins,  new  top  cap  bolts 
part  numbers,  and  a  dowel  retaining 
plate. 

The  FAA  has  determined  there  are 
approximately  75  airplanes  affected  by 
the  proposed  AD.  The  cost  of  inspecting 
and  retorquing  is  estimated  to  be  $120 
per  airplane.  The  total  cost  is  estimated 
to  be  ^,000  to  the  private  sector. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety. 

The  Proposed  Amendment 

PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
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the  Federal  Aviation  Administration 
proposes  to  amend  5  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised.  Pub.  L  97-449, 
January  12. 1963):  14  CFR  11.89. 

§39.13    [Airanded] 

2.  By  adding  the  following  new  AO: 

Brititfa  Aeraspaoe:  Applies  to  British 
Aerospace  Models  HP  137  MK I  and 
Jetstream  200  Series  (all  serial  numbers)  and 
Model  Jetstream  3101  airplanes  as  follows: 

1.  Serial  Numbers  601  to  606  inclusive, 
incorporating  nose  landing  gear  BAe  type 
numbers  1863, 1873/2A  or  1873/3A,  and; 

2.  Serial  numbers  607  and  subsequent, 
incorporating  nose  landing  gear  BAe  type 
B00A702852A  with  "strike  off'  numbers  1, 2, 3 
or  4. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  failure  and  loosening  of  the 
nose  landing  gear  top  cap  securing  bolts  and 
possible  loss  of  control  of  the  aircraft, 
accomplish  the  following: 

(a)  Within  the  next  200  landings  after  the 
effective  date  of  this  AD,  visually  inspect  the 
nose  landing  gear  top  cap  securing  bolts  in 
accordance  with  Section  2. 
"ACCOMPUSHMENT  INSTRUCTIONS"  in 
British  Aerospace  Air  Weapons  Division 
Service  Bulletin  (S/B)  No.  32-JA840827  dated 
January  16, 1986,  revised  February  4, 1986  and 
February  7. 1986. 

(1)  If  a  cracked  or  loose  nut  is  found,  before 
further  flight,  remove,  replace,  lubricate,  and 
retorque  the  top  cap  securing  bolts  in 
accordance  with  BAe  Air  Weapons  Division 
S/B  No.  32-12  and  repeat  the  inspection  of 
paragraph  (a)  of  this  Airworthiness  Directive 
(AD)  l)efore  the  next  1,000  landings,  and 
every  1.000  landings  thereafter,  or  modify  the 
nose  landing  gear  in  accordance  %vith 
paragraph  (b)  of  this  AD. 

(2)  If  no  defect  is  found,  repeat  the 
inspection  of  paragraph  (a)  of  this  Ad  before 
the  next  1.000  landings,  and  every  1,000 
landings  thereafter,  or  modify  the  nose 
landing  gear  in  accordance  with  paragraph 
(b)  of  this  AD.  Note:  If  landings  are  not 
recorded,  substitute  one  landing  for  each  Vt 
hour  of  flight  time. 

(b)  The  repetitive  inspection  required  by 
paragraph  (a)  of  this  AD  may  be  discontinued 
when  the  nose  landing  gear  is  modified  in 
accordance  wtih  BAe  S/B  No.  32-JA8e0331 
dated  September  1, 1986,  and  BAe  Air 
Weapons  Division  S/B  No.  32-20  dated 
March  4. 1986,  by  replacing  the  existing  top 
cap  and  bolts  and  installing  new  reinforced 
top  cap,  new  bolts  with  larger  clamping  area, 
dowel  retaining  plate  and  spiral  pins. 

(c)  Aircraft  may  be  flown  in  accordance 
with  Federal  Aviation  Regulations  21.197  to  a 
location  where  this  AD  can  be  accomphshed. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
100.  Europe,  Africa  and  Middle  East  OfRce, 
FAA,  c/o  American  Enibassy,  B-1000 
Brussels,  Belgium. 


All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  British 
Aerospace  PLC,  Manager,  Product 
Support  Civil  Aircraft  Division, 
Prestwick  Airport,  Ayrshire,  KA9  2RW, 
Scotland;  or  British  Aerospace,  Inc., 
Librarian,  Post  Office  Box  17414,  Dulles 
International  Airoort,  Washington,  DC 
20041;  or  FAA  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
November  3, 1986. 
Jerold  M.  Chavkin^ 
Acting  Director,  CantraJ  Region. 
(FR  Doc.  86-25531  Filed  11-12-86;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  86-CE-02-AD] 

Airworthiness  Directives;  Cessna  150, 
A150.  F150.  FA160,  FRA150. 152,  F152, 
FA152,  A152, 170, 172,  F172,  FR172, 
P172,  R172, 175, 177, 177RG,  F177RG, 
180, 182,  F182,  PR182,  R182.  TR182, 
185,  A185, 188,  A188,  T188. 190, 195, 
205,  206,  P206,  U206,  TU206,  TP206, 
207,  T207,  210,  P210.  T210,  336, 337, 
F337,  FP337,  P3 17,  T337,  and  T303 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Withdrawal  of  Notice  of 
Proposed  rulemaking  (NPRM). 

summary:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
Docket  88-CE-02-AD,  published  in  the 
Federal  Register  on  January  31, 1986  (51 
FR  3985).  The  NPRM  proposed  to  adopt 
an  Airworthiness  Directive  (AD),  that 
would  require  relocation  of  seat  stops 
on  certain  models,  installation  of  a 
warning  placard  concerning  proper 
locking  of  the  seats  on  all  models,  and 
inspection  of  seat  rails  and  locking 
mechanisms  on  all  models.  Subsequent 
evaluations  of  public  conunents  to  the 
NPRM  indicates  strong  opposition  to  the 
proposed  AD.  The  opposition  is  based 
primarily  on  the  following  three 
concerns:  (1)  An  imsafe  condition  may 
be  created  for  some  pilots  if  the  seat 
stops  were  relocated,  (2)  the  information 
on  the  proposed  placard  is  already  a 
preflight  checklist  item,  and  (3)  the  seat 
rail  and  locking  mechanism  inspections 
are  already  a  part  of  normal  required 
maintenance.  Based  upon  the  public 
comments  and  a  complete  technical 
reevaluation  of  the  proposal,  the  FAA  is 
withdrawing  this  NPRM  and  is 
preparing  a  new  AD  which  will  require  a 
more  thorough  inspection  of  the  seats, 
seat  rails,  and  seat  lock  mechanisms. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Douglas  W.  Haig,  Airframe  Branch, 
FAA,  Wichita  Aircraft  Certification 
Of^ce,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  Telephone  (316) 
946-4409. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD, 
requiring:  (1)  Relocation  of  seat  stops  on 
certain  applicable  models,  (2) 
installation  of  a  warning  placard  on  all 
models  addressing  proper  locking  of  the 
seats,  and  (3)  inspection  of  the  seat  rails 
and  locking  mechanisms  on  all  models, 
was  published  in  the  Federal  Regbter  on 
January  31, 1986  (51  PR  3985).  Interested 
persons,  including  registered  owners/ 
operators  of  some  145,000  affected 
aircraft,  were  afforded  an  opportunity  to 
comment  on  the  proposed  AD.  Four 
himdred  and  twenty-two  comments 
(including  comments  from 
representatives  of  several  major  owner 
and  user  groups)  were  received,  of 
which  31  were  in  favor  of  adopting  the 
amendment,  334  were  opposed,  43  were 
in  favor  of  adopting  the  amendment  in 
part,  and  14  offered  neutral  comments. 

In  addition  to  objecting,  two 
commenters  recommended  that  their 
Supplemental  Type  Certificates  (STCs) 
be  incorporated  into  the  proposed  AD 
and  another  reconunended  the 
installation  of  a  secondary  stop 
fabricated  out  of  wood.  Three 
commentors  recommended  the  use  of 
stronger  materials  and  a  redesign  of  the 
seat  lock  mechcmism.  Incorporation  of 
any  of  these  modifications  will  increase 
the  total  cost  of  the  proposed  AD  as 
none  of  these  alterations  would 
eliminate  the  proposed  inspection 
requirements. 

Another  commenter  recommended 
that  all  the  seats  and  related  structure  of 
all  affected  airplanes  be  redesigned  to 
meet  crash  dynamic  criteria.  This 
reconunendation  is  beyond  certification 
requirements  and  would  not  be 
economically  feasible- 
Two  commenters  submitted  studies 
concluding  that  the  seat  problems  are 
related  to  usage  and  wear  making  this 
strictly  a  usage/maintenance  issue. 
According  to  these  studies,  everytime 
the  airplane  is  flown,  the  seat  is 
expected  to  be  moved  four  times.  In  the 
case  of  an  airplane  used  in  training,  400 
hours  a  year  flying  time  is  typical.  Such 
airplanes  may  experience  1600  seat 
movements  a  year.  The  FAA  recognized 
that  adequate  integrity  of  a  seat  system 
subjected  to  high  frequency  usage  can 
best  be  assured  by  dedication  of  the 
operators  to  an  adequate  maintenance 
program. 
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Seven  commentors  were  in  favor  of 
relocation  of  the  seat  stops:  whereas.  48 
were  opposed,  based  upon  a  decrease  in 
safety.  Those  opposmg  the  seat  stop 
relocation  contend  that  limiting  forward 
travel  of  the  seat  creates  an  unsafe 
condition  for  short  people.  i.e..  they 
cannot  reach  the  rudder  pedals  and 
other  controls.  The  FAA  concurs  that 
repositioning  of  the  seat  stops  can 
create  an  unsafe  condition  for  pilots 
with  certain  physiques  and  should  not 
be  a  requirement  of  the  AD. 

Fifteen  conunentors  were  in  favor  of 
the  warning  placard:  whereas.  195  were 
opposed.  Those  opposing  this  placard 
contend  that  it  is  unnecessary  since  the 
instructions  are  already  a  cheddist  item 
and  that  instrument  panel  placards 
should  contain  only  information  which 
is  essential  to  flight.  Most  consider  the 
panel  already  overly  crowded  with 
placards.  The  FAA  agrees  that  the 
placard  information  is  already  available 
as  a  checldist  item,  and  the  placard 
should  not  be  a  requirement  of  the  AO. 

Six  commentors  were  in  favor  of  the 
seat  rail  and  locking  mechanism 
inspections:  whereas.  216  were  opposed 
to  the  inspections  as  proposed,  llose 
opposing  the  inspection  aspects  of  the 
proposed  AO  maintain  these  inspections 
are  already  specified  at  100  hour 
intervals  for  FAR  135  operators  and  at 
aimual  inspections  for  FAR  91 
operations.  The  FAA  concurs  that  these 
inspections  are  called  out  but  considers 
the  current  inspections  inadequate.  In 
additioa  the  crack  criteria  called  out  in 
Cessna  Single  Engine  Service 
Information  Letter  SE83-e.  dated  March 
11, 1983.  does  not  direcdy  relate  to  the 
seat  sUpping  problem.  Therefore, 
additional  maintenance  and  inspection 
requirements  are  necessary  to  prevent 
possible  seat  slippage  and  wrill  be 
addressed  in  a  new  proposed  AD  action. 

One  hundred  and  two  commentors 
addressed  cost  as  a  factor  in  their 
decision:  100  felt  die  economic  impact  to 
be  excessive.  No  comments  were 
received  which  would  change  the  cost 
estimates  for  the  actions  proposed  in  the 
NPRM. 

From  the  public  comments  and  a 
complete  technical  reevaluation  of  the 
proposal,  the  FAA  is  withdrawing  this 
NPRM  and  is  preparing  a  new  AD  action 
which  will  require  a  more  thorough 
inspection  of  the  seats,  seat  rails  and 
seat  lock  mechanisms. 

Withdrawal  of  Proposed  Amendment 

PART  39-lAMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


deletes  a  proposal  to  amend  S  39.13  of 
die  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1963);  14  CFR  11.89. 

2.  NPRM  Docket  No.  86-CE-02-AD. 
pubhshed  in  the  Fedoal  Register  on 
January  31. 1986  (51  FR  3985),  is 
withdrawn. 

Issued  in  Kansas  City,  Missouri,  on 
November  3. 1968. 
laroU  M.  Oiavkia. 
Acting  Director.  Central  Region. 
[FR  Doc.  86-25532  Filed  11-12-86:  8:45  am] 
HUJNa  CODE  4S10-13-M 
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[Docket  Na  86-CE-52-AO] 

Alrworttiineas  Directivea;  CtiampkMi 
Aircraft  Company,  Inc^  Modeto  7  and  8 
AlrplanM 

AOENCV:  Federal  Aviation 
Adminstration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  rulemaking 
(NPRM). ^^^ 

summary:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD)  that 
would  require  an  inspection  of  the  front 
and  rear  wing  spars  for  compression 
failures  on  the  Champion  (Bellanca) 
Models  7  and  8  airplanes.  Two  accidents 
have  occurred  since  1985  where 
compression  failures  were  found  to  have 
contiibuted  to  the  accidents.  The 
inspection  is  necessary  to  detect  said 
condition  in  the  spars  and  preclude 
inflight  structiu'al  failure  of  the  wing. 
DATES:  Comments  must  be  received  on 
or  before  December  10. 1986. 
ADORBSSCS:  Send  comments  on  the 
proposal  in  dupUcate  to  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  8e-CE-52- 
AD,  Room  1558,  601  East  12th  Street 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  niRTHER  INFORMATION  CONTACT: 

Efrain  Esparza,  Airplane  Certification 
Branch.  ASW-150,  Aircraft  Certification 
Division.  Southwest  Region,  Federal 
Aviation  Administration,  Post  Office 
Box  1689,  Fort  Worth,  Texas  76101; 
Telephone  (817)  624-5158. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA  public  contact 
concerned  with  the  substance  of  the 
proposed  AD  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  86-CE-52- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion:  The  FAA  has  determined 
that  there  have  been  two  accidents  as  a 
result  of  in-flight  structural  failure  of  the 
wing  on  Champion  (Bellanca)  Model 
8GCBC  airplanes  for  which  compression 
failure  in  the  wing's  main  spar  were 
contributing  factors.  In  addition,  the 
FAA  has  received  a  report  of  a 
Champion  (Bellanca]  Model  7KCAB 
airplane  with  compression  failures  in 
the  rear  spar  at  the  strut  fitting  attach 
area.  Compression  failures  are  failures 
of  wood  fibers  on  a  plane  perpendicular 
to  the  wood  fiber  longitudinal  axis. 
Failures  can  occur  during  flight  when 
the  structural  limits  of  the  airplane 
wings  are  exceeded  during  a  flight 
maneuver.  If  this  condition  goes 
imdetected,  it  can  result  in  in-flight 
structural  failure  of  the  wing  with  loss  of 
the  airplane.  Therefore,  an  inspection  of 
the  wings'  spars  to  detect  compression 
failures  is  necessary  to  preclude  in-flight 
structural  failure  of  the  wing. 

On  October  17, 1985,  the  FAA  issued  a 
General  Aviation  Airworthiness  Alert, 
AC  43-16,  "Bellanca  Aircraft  Possible 
Wing  Failure,  Model  7  and  8  Series,"  to 
recommend  an  inspection  of  the  wings' 
spars  for  compression  failures  for  the 
Model  7  and  8  series  airplanes. 
However,  the  level  of  response  to  this 
AC  has  been  very  low  considering  the 


I 
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nature  of  the  problem  and  the  number  of 
airplanes  involved. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same/similar  type  design,  the  proposed 
AD  would  make  compliance  with  the 
instructions  in  AC  43-16  dated  October 
17, 1985,  mandatory  for  all  Champion 
(Bellanca)  Model  7  and  8  airplanes.  The 
FAA  has  determined  that  approximately 
8.200  airplanes  will  be  affected  by  this 
proposal.  The  estimated  cost  per 
airplane  for  the  initial  inspection  will 
depend  on  the  fuel  system  of  the 
airplane.  Airplanes  with  a  70  gallon  fuel 
system  will  have  nine  rib  bay  areas  per 
wing  to  inspect  while  those  with  a  36  or 
26  gallon  fuel  system  will  have  13  rib 
bay  areas.  Therefore,  the  estimated  cost 
per  airplane  for  the  initial  inspection 
will  range  from  $1,260  to  $1,820  and 
between  $10,332,000  and  $14,924,000  for 
the  fleet.  In  addition,  the  AD  will  require 
a  re-inspection  of  the  wings  spars  if  the 
airplane  is  overturned  or  suffers 
structural  wing  damage  after  the  initial 
inspection  and/or  if  the  airplane  is  in 
the  acrobatic  category.  The  cost  of  the 
re-inspection  is  expected  to  be  the  same 
as  the  initial  inspection.  Few,  if  any, 
small  entities  operate  the  affected 
airplane  and  any  that  may  would 
operate  only  one  airplane. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provision 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft.  Safety. 

The  Proposed  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  §  39.13  of 
Part  39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 


Champioii  Aircraft  Company,  Inc.  Applies  to 
Models  7  and  8  airplanes  (all  serial 
numbers]  certiQcated  in  any  category. 
Compliance:  Required  as  indicated  in  the 

body  of  the  AD  unless  already  accomplished. 
To  preclude  in-flight  structural  failure  of 

the  wing,  accomphsh  the  following: 

(a)  Within  the  next  75  hours  time-in-service 
(TIS)  after  the  efftctive  date  of  this  AD, 
unless  already  accomplished,  inspect  the 
wing  spars  for  compression  failures  as 
follows: 

(1)  For  the  spar,  make  rectangular  C- 
shaped  cutouts  just  aft  of  the  front  spar  with 
the  longside  parallel  to  the  spar  so  that  the 
fabric  peels  away  from  the  spar.  The  cutout 
should  be  large  enough  to  allow  visual 
inspection  of  the  spar.  Do  this  for  all  rib  bay 
areas  outboard  of  the  fuel  tank  outboard  rib. 
If  an  inspection  hole  already  exists  in  a 
particular  rib  bay  area,  use  this  in  lieu  of 
making  the  rectangular  cutout  if  it  allows  for 
visual  inspection  of  the  spar.  For  the  rear 
spar,  the  rectangular  cutout  should  be  made 
just  forward  of  tht  rear  spar  so  that  it  peels 
away  from  the  sptr. 

(2)  Look  along  the  side  surface  of  the  spar 
(front/rear)  with  a  light  striking  along  the 
grain  at  an  angle  of  about  20°  with  the 
surface.  The  point  of  view  should  be  varied 
between  45'  and  the  vertical  (with  respect  to 
the  spar  side  surface)  on  the  same  side  as  the 
light  source.  Other  angles  of  light  and  vision 
should  be  tried. 

(3)  If  any  compression  failure  is  found, 
prior  to  further  flight,  repair  or  replace  the 
spar. 

Note  (1). — When  viewed  in  the  manner 
described  in  paragraph  (a)(2),  a  failure 
appears  as  an  irregular  line  extending  across 
the  grain.  When  a  lOX  hand  lens  or 
microscope  is  used,  the  same  arrangement 
with  respect  to  the  light  source  is 
recommended  except  that  it  is  t>est  to  keep 
the  point  of  view  at  vertical  angle,  due  to 
distortion  of  the  field  when  any  other 
position  is  used. 

A  good  hand  lens  is  of  assistance  when  the 
failures  are  minute  or  when  only  a  small  area 
is  to  be  examined.  When  examining  the  spar 
with  a  hand  lens,  care  must  be  taken  not  to 
mistake  minute  breaks  in  the  surface  fibers, 
that  are  sometimes  caused  by  chafing,  for 
compression  failures.  These  surface  breaks 
can  be  removed  with  a  sharp  knife,  whereas 
a  compression  failure  is  usually  still  visible 
after  a  thin  shaving  has  been  taken  off.  The 
knife  must  be  sharp  so  that  a  very  thin 
shaving  can  be  removed  without  crushing  the 
remaining  fibers  and  thereby  obscuring  a 
compression  failure  if  present. 

Note  (2). — An  area  requiring  special 
attention  is  the  wing  strut  fitting  area.  Other 
conditions  such  a  loose/missing  rib  nails 
should  be  looked  for,  and  unsatisfactory 
conditions  should  be  repaired.  After  the  wing 
spar  inspection  has  been  accomplished,  wing 
fabric  cutouts  must  be  repaired  or  reinstalled. 

(b)  After  wing  spar  inspection  is  completed 
repair  wing  fabric  cutouts  or  reinstall  covers. 

(c)  If  at  any  time,  subsequent  to  the 
effective  date  of  this  AD,  the  aircraft  is 
involved  in  an  accident  that  may  have 
resulted  in  structural  damage  to  the  wings. 


before  further  flight  reinspect  the  wing  spars 
in  accordance  with  thif  AD. 

(d)  Reinspect  aircraft  in  the  acrobatic 
category  at  every  100-tight  hour  interval  after 
the  inspection  conducted  per  paragraph  (a) 
above. 

(e)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(f)  The  intervals  between  repetitive 
inspections  required  by  this  AD  may  be 
adjusted  up  to  10  percent  of  the  specified 
interval  to  allow  accomplishing  these 
inspections  concurrent  with  other  scheduled 
maintenance  of  the  airplane. 

(g)  An  equivalent  method  of  compliance 
with  the  AD  may  be  uaed  if  approved  by  the 
Manager,  Airplane  Certification  Branch, 
ASW-150,  Federal  Aviation  Administration, 
Southwest  Regional  Office,  Fort  Worth, 
Texas  76101. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document(s)  referred  to 
herein  upon  request  to  the  FAA,  Office  of  the 
Regional  Counsel,  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  24, 1986.         | 
Barry  D.  Clements. 
Acting  Director,  Central  Region. 
[FR  Doc.  86-25534  Filed  11-12-86;  8:45  am] 

BILLING  COOE  4910-13-H 


14  CFR  Part  73 


[Airspace  Docket  No.  86-ASO-16] 

Proposed  Alteration  of  Restricted 
Areas 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
change  the  times  of  designation  for 
Restricted  Areas  R-8002A.  B.  C.  D,  E 
and  F,  Fort  Benning.  GA;  R-4404A.  B 
and  C,  Macon,  MS,  and  R-5314A.  B.  C, 
D,  E.  F,  G,  H  and  J.  Dare  County.  NC. 
The  times  of  designation  are  being 
altered  from  a  contiouous  basis  to 
specific  times  so  as  to  provide  for  better 
real  time  management  of  the  nation's 
airspace,  reflect  more  accurately  the 
actual  usage  of  the  airspace,  and  return 
unused  airspace  for  public  use. 
DATE:  Comments  must  be  received  on 
or  before  December  29, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Director,  FAA, 
Southern  Region,  Attention:  Manager, 
Air  Traffic  Division.  Docket  No.  86- 
ASO-16,  Federal  Aviation 
Administration,  P.O.  Box  20636.  Atlanta, 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  hoUdays.  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 


Federal  Register  /  Vol.  51.  No.  219  /  Thursday.  November  13.  1986  /  Propoaed  Rnlo 


41115 


located  in  the  Office  of  the  Chief 
Counsel,  Room  918. 800  Independence 
Avenue,  SW.,  Wsshkigton.  DC. 

An  iaforma)  docket  may  abo  be 
examined  daring  normal  business  hours 
at  the  office  of  the  Regional  An-  Traffic 
Dtviskm. 

KMI  fWrTHBI  liiroiMMFTION  CONTACT: 

Ronald  C.  Montague,  Airspace  and 
Aeronautical  Infermation  Requirements 
Branch  (ATO-24(q.  Airspace-Rules  and 
Aeronaatical  bifennati<m  Division.  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administratioa.  800 
Independence  Avenae.  SW., 
Washington.  DC.  20591;  telephone:  (202) 
267-9247. 

SUPPLBKMrMY  MFOMMTION: 

Comments  Invited 

Interested  pvties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submittiag  such  written  data,  views, 
or  arguments  as  they  luy  desire. 
Comments  that  pnndde  the  fantyyl  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  m 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Coinments 
are  specifically  invited  on  the  overall 
regulatory,  economic  enviroimiental, 
and  energy  aspects  of  the  pr(q)osaL 
CoBummKations  shoidd  identify  the 
airspace  dodtet  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wisUng  the  PAA  to 
acknowledge  receipt  of  dietr  comments 
on  this  notice  must  sabniit  with  Oose 
comments  a  sdf-ad Messed,  stamped 
postcard  on  which  itte  followiag 
statement  is  made:  "CoasKnls  to 
Airspace  Docket  No.  a&-ASO-l&"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  befaic  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  nde.  The  proposal 
contained  in  ttiis  notice  may  be  ciianged 
in  the  ligjht  of  comments  recehred.  AD 
comments  sulnnitted  will  be  available 
for  examinatioD  in  the  Rules  Docket 
both  before  and  after  the  dosiBg  date 
for  comments.A  report  sammanzing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rutemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-23a  800  Independence 
Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3404. 
Communications  must  identify  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maQing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

ThaPropesaJ 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  to 
change  the  times  of  designation  for 
Restricted  Areas  R-3002A.  B.  C.  D.  E 
and  F.  Port  Beiming.  GA:  R-4404A.  B 
and  C  Macon,  MS.  and  R-S314A.  B.  C 
D.  E,  F,  G,  Hand ),  Dare Coonfy,  NC. 
The  times  of  designation  are  be^ 
altered  from  a  continuous  basis  to 
specffic  times  so  as  to  provide  for  better 
real  time  managanent  of  the  nation's 
airspace,  reflect  more  accuratefy  the 
actual  usage  of  the  airspace,  and  return 
unused  airspace  for  pubh'c  use. 

These  actions  were  prompted  by  a 
review  of  the  annual  utilization  reports 
that  are  submitted  annually  to  the  FAA 
by  the  using  agencies.  The  review  reveal 
that  certain  restricted  areas  designated 
as  "continuous"  were  only  in  use  during 
a  portion  of  the  day.  Sou^em  Region 
mthtafy  lepresentatives  and  FAA 
controOing  agencies  hi  die  Soathem 
Region  were  ask  to  provide  time  blocks 
that  more  accarately  reflected  real  time 
usage  iirfomatkn.  The  revised  times  of 
designatioR  ware  developed  bom  the 
infematiott  received.  Sections  73.3a 
73.44  and  73.53  of  Part  73  of  die  Federal 
Aviation  Regulattons  were  republished 
in  Handbodc  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  tlus 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  conent.  It. 
tiierefcse— (1)  is  not  a  "B»ior  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Polides  and  ftocedures  (44  PR  11034; 
February  26.  isnf,  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evahiation  as  die  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  onfy  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  under  the 
criteria  of  the  Regulatory  FlexilMlify  Act. 

List  of  Subjecta  in  14  CFR  Part  73 

Aviation  safefy,  Restricted  areas. 


PART  73-(AMENDEDl 
The  Proposed  AmendBent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  die  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  die  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  foDows: 

1.  The  authorify  citation  for  Part  73 
continues  to  read  as  IoUowk 

AuthMity:  40  U.S.C.  1348(a).  lS54(a).  1510. 
1522:  Executive  Order  10S54: 40  U.S.C.  10e(g) 
(Revised  Pub.  L  S7-440,  Jrnnary  IZ  19B3>:  14 
CFRlua 

2.  Section  73.30  is  amended  as  follows: 

R-SOBZA,  B  and  D  Fort  Banning.  GA 
[Amended] 

^  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Tune  of  dest^iatioo.  Intermittent  0600- 
2000  local  time,  daily;  other  times  by  NOT  AM 
6  hours  in  advance. 

R-3002C,  E.  and  F  Fort  Banning.  GA 
[Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent  by 
NOT  AM  e  hours  in  advance. 

a  Section  73.44  is  am«ided  as  foltows: 

R-4404A,  B.aBd  C  Macon.  MS 
[Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

"Hme  of  designation.  Intermittent,  0700- 
1800  local  time,  daily;  other  times  by  NOTAM 
24  hours  in  advance. 

4.  Section  73.53  is  amended  as  follows: 

R-5314A,  B.  C  D,  E.  F.  G.  H  and  )  Dare 
Counfy.  NC  [Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent,  0600- 
2400  local  time,  Monday-Friday;  0800-1800 
local  time  Saturday-Sunday;  other  times  by 
NOTAM  B  hours  in  advance. 

lasned  in  Washington,  DC,  on  November  5. 
1986. 

Damri ).  Peterson, 

Manager,  Ainpace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  86-25536  Filed  11-12-88:  8:45  am] 

BHJJNG  COOE  4t10-1S-M 
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14CFRPart73 

(Airtpae*  Docket  Na  86-ASO-3] 

Proposed  Alteration  of  Restricted 
Areas 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnom;  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
change  the  times  of  designation  for 
Restricted  Areas  R-2102A,  B  and  C.  Fort 
McClellan.  AL;  R-2104A  and  C 
Huntsville.  AL;  R-2901A,  B.  C,  D.  E.  F.  G, 
H  and  I.  Avon  Park.  FL;  R-2906  Rodman. 
FL;  R-2907A  and  B.  Lake  George.  FL;  R- 
2908  Pensacola.  FL;  R-2910  Pinecastle, 
FL.  and  R-7104  Vieques  Island,  PR.  The 
times  of  designation  are  being  altered 
from  a  continuous  basis  to  specific  times 
so  as  to  provide  for  better  real  time 
management  of  the  nation's  airspace, 
reflect  more  accurately  the  actual  usage 
of  the  airspace,  and  return  unused 
airspace  for  public  use. 
DATES:  Comments  must  be  received  on 
or  before  December  29, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Southern  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  86- 
ASO-3.  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  C.  Montague,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operatives  Service,  Federal 
Aviation  administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  (202)  267-9247. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  enviromental,  and 
energy  aspects  of  the  proposal. 
Conununications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  wtuch  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-ASO-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
CommunicationB  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  appHcation 
procedure.         ■ 

The  Proposal     ' 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  to 
change  the  timee  of  designation  for 
Restricted  Areas  R-2102A.  B  and  C.  Fort 
McClellan.  AL;  R-2104A  and  C. 
Huntsville.  AL;  R-2901A.  B.  C.  D.  E.  F.  G, 
H  and  I.  Avon  I^rk.  FL;  R-2906  Rodman. 
FL;  R-2907A  and  B  Lake  George,  FL;  R- 
2908  Pensacola.  FL;  R-2910  Pinecastle. 
FL.  and  R-7104  Vieques  Island.  PR.  The 
times  of  designation  are  being  altered 
from  a  continuous  basis  to  specific  times 
so  as  to  provide  for  better  real  time 
management  of  the  nations's  airspace, 
reflect  more  accurately  the  actual  usage 
of  the  airspace,  end  return  unused 
airspace  for  public  use. 

These  actions  were  prompted  by  a 


review  of  the  annuel  utilization  reports 
that  are  submitted  ennually  to  the  FAA 
by  the  using  agencies.  The  review 
revealed  that  certain  restricted  areas 
designated  as  "continuous"  were  only  in 
use  during  a  portion  of  the  day.  Southern 
Region  military  representatives  and 
FAA  conbvlling  agencies  in  the 
Southern  Region  were  asked  to  provide 
time  blocks  that  more  accurately 
reflected  real  time  usage  information. 
The  revised  times  of  designation  were 
developed  from  the  information 
received.  Sections  73.21.  73.29  and  73.71 
of  Part  73  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  whidi  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 
PART  73— [AMENDED] 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  loUows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  J34«(a).  1354(a).  1510, 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  73.21  is  emended  as  follows: 

R-2102A.  B  and  C  Fort  McClellan.  AL 
[Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent,  0600- 
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2200  local  time,  daily:  other  time*  by  NOTAM 
6  hours  in  Mlvance. 

R-210iA  ad  C  Himtaville.  AL 
[AmandMll 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  desigaatlon.  iBtcrmitteiit.  oeoo- 
2000  local  time.  MondajF-Sativday;  other 
times  by  NOTAM  6  hours  in  advance. 

3.  Section  73.29  is  amended  as  follows: 
R-2901A,  B.  C.  D.  E.  F.  G.  H  and  I  Avon 
Park,  FL  [AmendecQ 

By  removing  the  present  time  of 
designation  and  substitnting  die 
following: 

Time  of  designation.  IntermitteaU  0600- 
2400  local  time,  Mosday-Friday;  0800-1800 
local  time,  Saturday-Sunday;  otker  times  by 
NOTAM  6  hours  in  advance. 

R-SSOS  Rodman,  FL  [Anwndedl 

By  removing  the  present  time  of 
designatioD  and  substituting  the 
following: 

Time  of  designation.  Intemtittent,  050O- 
0100  local  time,  daily;  oOtet  times  by  NOTAM 
6  hours  in  advance. 

R-2g07A  and  B  Lake  George,  FL 
[Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent,  0500- 
0100  local  time,  daily;  other  times  by  NOTAM 
6  hours  in  advance. 

R-2908  Ptoasacola,  FL  [Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent,  smirise- 
sunset,  daily;  other  times  by  NOTAM  24 
hours  in  advance. 

R-2910  Pinecasde,  FL  [Amended} 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent  OSOO- 
0100  local  time,  daily;  other  tones  by  NOTAM 
6  hours  in  advance. 

4.  Section  73.71  is  amended  as  follows: 

R-7104  Vieques  Island,  PR  [Aaeaded] 

By  removing  the  present  time  of 
designation  and  substituting  the 
following: 

Time  of  designation.  Intermittent,  0600- 
2300  local  time,  daily;  other  times  by  NOTAM 
24  hours  in  advance. 


Issued  in  Washington.  DC  on  November  5, 
1986. 


DanM).! 

ASanager,  AJnpace-RuIes  and  Aeronemtica] 
Information  Diritkm. 

[FR  Doa  2S537  FUcd  11-12-W;  8:45  am] 

SILLNW  coos  4t10-1S-a 


COMMOOrTY  FUTURES  TRADING 
COMMSSION 

17  CFR  Parts  1  and  33 

Croaa-Margining  of  Commodity 
Futures,  Commodity  Optioiia»  and 
Sacufltias  Options;  Request  for 
Comments  on  Petition  of  Rulemaking 

AOENCV:  Commodity  Futures  Trading 

Commission. 

ACTION:  Request  for  comment 

summary:  The  Commodity  Futures 
Tracting  Commission  C'Cranmission")  is 
seeking  comments  on  a  petition  for 
rulemaking  submitted  by  the 
Intermarket  Clearing  Corporation 
("ICC").  Hw  petition  series  to  have  the 
CommissicHi  issue  a  rule  of  general 
applicability  that  wrould  permit  the 
cross-margining  of  positions  in 
commodity  futures,  conunodity  options, 
and  securities  options  relating  to  the 
same  underiying  assets.  The  text  of 
ICC's  rule  pn^Kwal  is  being  published 
as  part  of  this  request  for  comment. 
Cofues  of  the  accompanying  petition  are 
available  from  the  Secretary  of  the 
CcmunissioD  at  the  address  and 
telephone  number  set  forth  below. 

date:  Comments  must  be  submitted  by 
February  11. 1987. 

ADDRESS:  Written  comments  must  be 
submitted  to  and  copies  of  the  petition 
for  rulemaking  may  be  obtained  from: 
Commodity  Futures  Trading 
Commigsion,  2033  K  Street,  NW., 
Washington,  DC  20581  (Attention:  Jean 
A.  Webb.  Secretary).  Telephone:  (202) 
254-6314. 

FOR  FURTNBt  INFORMATION  CONTACT: 
Kenneth  M.  Rosenzweig,  Associate 
Director,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
CommissioD,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone:  (202) 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

By  letter  dated  January  31, 1988,  the 
Ititermarket  Clearing  Corporation 
submitted  to  the  Commission  a  petition 
for  rulemaking  in  which  ICC  requested 
that  the  Commission  issue  a  rule  which, 
notwithstanding  the  provisions  of  other 
of  the  Commission's  regulations,  would 
permit  the  "cross-margining"  of 


positions  in  commodity  futures, 
commodity  options,  and  non-commodity 
options,  mchiding  options  on  stock 
indices,  government  securities,  and 
foreign  cwrencies,  where  such  options 
are  treded  on  a  national  securities 
exchange  ("securities  options").  In 
support  of  its  petition,  ICC  states  diat 
the  economic  Mmilarities  between 
furtures,  commodity  options,  and 
securities  options  have  created 
opportunities  for  intermarket  hedging 
and  arbitrage.*  For  example,  while  the 
risk  of  some  short  call  positions  in  stock 
index  options  traded  on  a  national 
securities  exchange  can  be  sobstantialty 
diminished  by  a  long  futin^s  position  on 
the  same  or  a  related  index,  eadi  such 
position  must  be  margined  separately  at 
the  respective  clearii^  oiganizations  for 
those  contracts.  ICC  states  that  as  a 
result,  persons  widi  intermaricet  spread 
positioDs  and  their  clearing  Arms  must 
meet  substantially  higher  margin 
requirements  than  are  warranted  by  the 
"net  risk"  posed  by  those  positions. 

ICC  therefore  has  proposed  that  the 
Conmiission  adopt  a  rule  which  would 
authorize  a  clearing  organization  of  a 
contract  market  that  is  also  registered 
with  the  Securities  and  Exchange 
Commission  as  a  dearing  agency  *  to 
carry  all  legs  of  such  a  spread  position. 
ICC  represents  that  this  would  allow  it 
(and,  presumably,  and  similariy  situated 
clearing  organization)  to  recognize  the 
reduced  risk  level  associated  with 
combined  positions  and  to  set  its  margin 
requirement  accordingly.  ICC  contends 
that  such  a  system  of  cross-margining 
would  eliminate  a  deterrent  to 
intermarket  spreading  and  arbitrage, 
facilitate  the  unified  net  capital 
treatment  of  such  intermarket  positions, 
and  eliminate  potential  settlement 
problems  associated  with  the 
maintenance  of  large  intermarket  spread 
positions. 

ICC  further  maintains  in  suppport  of 
its  proposal  that  cross-margining  would 
facilitate  financial  surveillance  by 
increasing  participating  clearing 
organizations'  awareness  of  the 
positions  that  ordinarily  would  be  held 
by  their  members  with  other  clearing 


'  Although  characlerized  in  the  ICC  petition  as 
"intermarket  hedge  positions."  positions  consisting 
of  comiBodity  futures,  commodity  options,  and 
securities  option*  would  not  qualify  as  hedging 
under  the  Commission's  regulations  and  are. 
therefore,  hereinafter  referred  to  as  spread 
positions. 

'  See  Section  17A  of  the  Securities  Exchange  Act 
of  1934. 15  U.S.C.  7B<}-1.  ICC.  which  is  not  presently 
registered  ss  a  securities  clearing  agency,  is  a 
subsidiary  of  the  Options  Clearing  Corporation, 
which  serves  8«  the  quarantor  and  clearinghouse  of 
standardraed  securities  options  ICC  has  indicated 
that  it  would  register  as  such  a  clearing  agency 
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organizations.  Finally,  ICC  believes  that 
concentrating  all  legs  of  an  intermarket 
spread  position  wi^  a  single  clearing 
organization  through  cross-margining 
will  improve  the  safety  of  commodity 
and  securities  clearing  systems.  In  this 
regard.  ICC  notes  that  the  margin 
systems  used  by  clearing  organizations 
typically  require  their  mem^rs  to 
deposit  cash  or  cash-equivalent  assets 
to  compensate  for  the  risk  of  obligations 
whose  liquidation  cost  may  be  highly 
volatile.  In  conti-ast,  ICC  states  that 
where  the  risk  of  an  obligation  is 
reduced  by  a  position  on  the  other  side 
of  the  market,  any  increase  in  the  cost  of 
liquidating  one  obligation  should  be 
offset  by  a  corresponding  increase  in  the 
value  of  the  other. 

The  Commission  has  set  forth  below  a 
synopsis  of  the  mechanics  of  the  cross- 
margining  system  proposed  by  ICC.  The 
Commission  notes,  however,  that  certain 
facets  of  ICC's  proposal  do  not  appear 
to  be  essential  or  universal  attributes  of 
a  cross-margining  system.  Similarly,  the 
text  of  the  rule  proposed  by  ICC  (and 
which  is  being  pubUshed  as  Part  III  of 
this  Federal  Register  notice]  may  in 
certain  respects  be  reflective  of  ICC's 
unique  situation.'  The  Commission 
therefore  believes  that  it  would  be  most 
appropriate  for  persons  commenting  on 
the  ICC  petition  to  concentrate  their 
remarks  on  the  issues  raised  generally 
by  such  a  proposal.  Thus,  although  the 
Conmiission  is  making  ICC's  petition 
available  upon  request  and  welcomes 
comments  upon  the  particulars  of  that 
petition,  the  Commission  asks  that 
commentors  endeavor  specifically  to 
address  the  questions  identi^ed  by  the 
Commission  in  this  Federal  Register 
notice. 

II.  Mechanics  of  the  Proposed  Cross- 
Margining  System 

ICC's  cross-margining  proposal  would 
permit  ICC  clearing  members  to  carry 
positions  in  commodity  futiu'es, 
commodity  options,  and  securties 
options  in  integrated  accounts  with  ICC. 
The  ICC  petition  therefore  contemplates 
that  positions  in  related  markets,  such 
as  a  short  futures  contract  in  a  foreign 
currency,  a  short  call  option  on  that 
futures  contract,  and  a  long  put  option 
on  that  currency  traded  on  a  national 
securities  exchange,  could  be  assigned 
an  aggregate  margin  amount  which 


'  Ai  noted  earlier.  ICC  ia  a  subsidiary  of  the 
Options  Clearing  Corporation  ("OCC'),  which  is  the 
issuer  of  standardized  securities  options  traded  on 
national  securities  exchanges.  In  addition.  ICC  acts 
as  the  clearing  organization  for  three  contract 
markets,  the  Amex  Conunodities  Corporation,  the 
Philadelphia  Board  of  Trade,  and  the  New  York 
Futures  Exchange.  Inc. 


woidd  be  reflective  of  the  combined  risk 
of  those  positions. 

A  clearing  member's  house  account 
would  be  eligible  for  cross-margining,  as 
would  an  account  of  a  consenting 
customer  specially  designated  by  the 
clearing  member.*  ICC  indicates  that 
although  cross-maigining  treatment 
would  be  available  equally  to  all 
customers,  it  anticipates  that  FCMs 
ordinarily  would  offer  this  alternative 
only  to  those  market  professionals  and 
large  customers  whose  intermarket 
trading  was  of  sufficient  size  and 
frequency  as  to  offset  the  administrative 
costs  associated  with  maintaining 
special  cross-margining  accounts  on 
behalf  of  those  customers. 

Specifically,  under  ICC's  proposal, 
FCMs  generally  would  be  required  to 
open  a  special  cross-margining  account 
for  each  customer.  These  separate 
accotmts  would  be  required  to  be 
maintained  at  both  the  clearing  member 
and  clearinghouse  levels.  Although  ICC 
would  net  margin  these  accotmts  at  the 
clearinghouse  level  [i.e.,  all  cross- 
margining  accounts  would  be  aggregated 
for  puiposes  of  determining  the  amount 
of  original  margin  required  to  be  paid  by 
the  clearing  member  to  ICC),  clearing 
members  would  be  required  to  collect 
customer  margins  on  a  gross  basis  [i.e., 
each  customer's  margin  obligations 
would  be  determined  independentiy, 
without  regard  to  the  positions  held  by 
that  customer  in  any  other  account  and 
without  regard  to  die  positions  held  by 
any  other  customer).'  ICC  would  have  a 


*  A  clearing  member  carrying  accounts  for 
commodity  customers  or  commodity  option 
customers  would  of  course  have  to  register  as  a 
futures  commission  merchant  ("FCM").  ICC 
observes  in  its  petition  that  a  clearing  member 
might  also  find  it  necessary  or  desirable  to  register 
as  a  broker-dealer  under  the  Securities  Exchange 
Act  of  1934  and  that  such  registration  "might 
buttress  a  firm's  claim  to  'stockbroker'  status  under 
the  Bankruptcy  Code,  which  would  afford 
protection  against  the  Code's  automatic  stay  and 
avoidance  provisioas  in  the  event  of  a  customer 
bankruptcy. "  The  Commission  notes  that  an  FCM 
would  have  similar  protections.  See  11  U.S.C. 
362(b)(6),  556. 

By  letter  dated  Aegust  6, 1986,  ICC  separately 
filed  with  the  Commission,  pursuant  to  \h« 
provisions  of  Section  5a(i2)  of  the  Act  and 
Commission  Regulation  1.41(b).  proposed  mie 
changes  which  ICC  represented  would  allow  it  to 
implement,  with  respect  to  proprietary  accounts 
only,  the  system  of  cross-margining  that  is 
described  in  its  Janeary  31, 1986  petition.  That  latter 
filing  was  remitted  lo  ICC  in  accordance  with  the 
provisions  of  Commission  Regulation  1.41a(a)(4),  on 
October  2a  1986. 

*  Under  the  ICC  proposal,  "market  professionals" 
could  agree  to  have  their  positions  combined  in  a 
single  account.  As  would  be  the  case  with  any  other 
cross-margining  acoount,  a  clearing  member  would 
be  required  to  charge  margin  lo  the  customers  in  a 
combined  account  without  regard  to  the  positions  of 
any  other  customer.  Positions  in  combined  accounts 
similariy  would  be  carried  on  a  gross  basis  at  ICC. 
Thus,  if  one  "market  professional"  were  long  a 


lien  on  the  positions  and  assets  carried 
in  each  cross-maigjning  accoimt  to 
secure  the  clearing  member's  obligations 
with  respect  to  that  account  only,  but 
not  with  respect  to  any  other  account  of 
the  clearing  member. 

ICC  contemplates  that  is  would  enter 
into  an  agreement  with  OCC,  which 
would  remain  the  exclusive  issuer  of. 
and  the  exclusive  dearing  agency  for, 
standardized  securities  options. 
Securities  option  positions  qualifying  for 
cross-margining  treatment  would, 
therefore,  be  carried  in  accounts  at 
OCC.  Securities  option  positions  subject 
to  cross-margining,  however,  would  be 
assigned  to  ICC  where  they  would  in 
turn  be  assigned  to  particular  accounts 
and  afforded  cross-margining  treatment. 
ICC  clearing  members  for  whom 
accounts  are  maintained  at  OCC  would 
be  permitted  to  exercise  control  over 
those  accounts — i.e.,  to  clear  opening 
and  closing  trades  through  the  account 
to  exercise  options  carried  in  the 
account,  and  to  effect  premium  and 
exercise  settlements — as  though  the 
account  has  not  been  assigned  to  ICC. 
As  is  the  case  with  margin  payments, 
ICC — 6md  not  the  individual  clearing 
member — ^would  be  ultimately 
responsible  to  OCC  for  settlements  in 
these  assigned  accounts. 

ICC  woidd  rely  i]f>on  its  margin  and 
clearing  fund  requirements  to  guarantee 
performance  with  respect  to  cross- 
margined  accounts  of  OCC.  ICC  clearing 
members  would  make  mai'gin  payments 
for  these  accotmts  solely  to  ICC  and 
would  contribute  to  the  ICC  cleeuring 
fund.  Accordingly,  ICC  clearing 
members  would  not  be  required  to 
deposit  margin  with  OCC  in  respect  of 
short  securities  options  nor  wotdd 
positions  carried  in  assigned  accotmts 
be  coimted  towardq  the  base  used  for 
calculation  of  OCCs  clearing  fund 
requirements.  ICC  explains  that  it  would 
need  the  margin  it  would  collect  from  its 
clearing  members  for  its  own  protection, 
so  that  there  would  be  no  surplus  to  pay 
over  to  OCC.  OCC  would  instead  rely 
on  ICC's  system  of  safeguards  (including 
ICC's  margin  requirements  and  clearing 
fund)  to  prevent  a  default  by  ICC.  For 
similar  reasons,  seourities  option 
positions  carried  in  cross-margining 
accounts  of  ICC  would  be  included  in 
OCCs  determination  of  its  clearing  fimd 
requirements,  but  would  instead  be 
applied  to  the  calculation  of  ICC's  own 
clearing  fimd  requirements. 

Where  commodity  futures  or 
commodity  options  eligible  for  cross- 


particular  future  or  optioa  and  another  were  short 
the  same  contract  the  clearing  member  would  be 
shown  on  ICC's  books  as  carrying  both  positions. 
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margining  were  traded  on  contract 
markets  already  cleared  by  ICC,  ICC 
clearing  members  would  obtain  cross- 
margining  treatment  by  directing  trades 
in  eligible  contracts  to  their  cross- 
margining  accounts  at  ICC.  In  other 
cases,  where  the  commodity  future  or 
conmiodity  option  that  would  be  subject 
to  cross-margining  treatment  is  traded 
on  a  contract  market  whose  clearing 
organization  is  other  than  ICC,  ICC 
proposes  to  act  as  an  "auxiUary  clearing 
organization."  In  such  a  case,  trades 
matched  by  the  exchange  or  its  clearing 
organization  would  be  directed  to 
accounts  with  ICC  as  if  ICC  were  itself 
the  clearing  member  responsible  for 
those  trades.  ICC  would  in  turn  post  the 
trades  to  the  clearing  members' 
accounts.  Each  clearing  organization, 
therefore,  would  maintain  positions  with 
the  other  and  would  be  required  to  make 
daily  variation  payments  and  margin 
settlements  with  the  other.  ICC 
contemplates,  however,  that  neither 
clearing  organization  would  be  required 
to  deposit  original  margin  with  the  other 
or  to  contribute  to  the  other's  clearing  or 
guarantee  fund. 

m.  ICC's  Rule  Proposal 

The  verbatim  text  of  ICC's  rule 
proposal,  as  submitted  in  conjunction 
with  the  January  31, 1986  petition  for 
rulemaking,  is  set  forth  below: 

Section  1.80  Cross-Margining  of 
Inteimarket  Positions. 

(a)  Definitions.  As  used  In  this 
Section,  the  following  terms  shall  have 
the  meanings  ascribed  to  them  below. 

(1)  "Non-commodity  options"  shall 
mean  standardized  option  contracts 
traded  on  a  national  securities  exchange 
or  imder  the  rules  of  registered  national 
securities  association. 

(2)  "Cross-margining"  shall  mean 
fixing  margin  requirements  for  mixed 
positions  in  commodity  futures 
contracts,  commodity  options,  and  non- 
commodity  options  on  die  basis  of  the 
net  risk  of  such  positions  taken  as  a 
whole  to  the  recipient  of  the  margin. 

(3)  "Exchange  Act"  shall  mean  the 
Securities  Exchange  Act  of  1934,  as 
amended  from  time  to  time. 

(4)  "SIPA"  shaU  mean  the  Securities 
Investor  Protection  Act  of  1970,  as 
amended  from  time  to  time. 

(5}  "QualiRed  clearing  organization" 
shall  mean  a  clearing  organization 
registered  as  a  clearing  agency  under 
the  Exchange  Act  that  carries  positions 
in  non-commodity  options  as  well  as  in 
commodity  futures  contracts  and 
commodity  options. 

(6)  "Eligible  FCKf '  shall  mean  a 
futures  commission  merchant  that  is  a 


member  of  a  qualified  clearing 
organization. 

(7)  "Consenting  customer"  shall  mean 
a  customer  of  an  eligible  FCM  who  has: 

(A)  Requested  in  writing  that 
positions  in  commodity  futures 
contracts,  commodity  options,  and  non- 
commodity  options  relating  to  specified 
underlying  assets  carried  for  his  account 
by  the  eligible  FCM  be  carried  in  a 
cross-margining  account  as  provided 
below,  and 

(B)  Agreed  in  writing  that  in  the  event 
of  the  bankruptcy  or  Uquidation  of  the 
eligible  FCM,  all  cash,  securities 
(including  non-commodity  options),  and 
other  property  carried  for  his  account  in 
such  cross-margining  account  shall  be 
administered  under  Part  190  of  this 
chapter,  and  shall  not  be  deemed  to  be 
"customer  property"  for  the  purposes  of 
SIPA  or  give  rise  to  any  claim 
thereunder. 

(8)  "Market  professional"  shall  mean 
a  consenting  customer  who  is  registered 
as  a  futures  commission  merchant  or  a 
floor  broker  under  the  Act  or  as  a 
broker-dealer  under  the  Exchange  Act. 

(9)  "Self-regulatory  organization" 
shall  mean  a  self-regulatory 
organization  as  defined  eid^er  in  Section 
1.3  of  this  Part  or  in  Section  3(a)  of  the 
Exchange  Act 

(b)  Cross-Margining  Accounts. 
Subject  to  applicable  rules  of  self- 
regulatory  organizations,  an  eligible 
FCM  may  establish  and  maintain  cross- 
margining  accounts  for  consenting 
customers.  For  each  sucii  account,  the 
eligible  FCM  shall  maintain  a 
corresponding  account  with  a  quaUfied 
clearing  organization.  Each  cross- 
margining  account  shall  be  confined  to 
the  positions  of  a  single  customer, 
provided  that  combined  accounts  may 
be  maintained  for  groups  of  market 
professionals  who  agree  in  writing  that 
their  combined  positions  may  be 
margined  on  a  net  basis  at  the  clearing 
organization. 

(c)  Cross-Margining.  Anything  else  in 
this  Part  to  the  contrary 
notwithstanding,  a  qualified  clearing 
organization,  and,  subject  to  appUcable 
rules  of  self-regulatory  oi^anizations,  an 
eligible  FCM,  may  cross-margin 
positions  in  commodity  futures, 
commodity  options,  and  non-commodity 
options  carried  in  cross-margining 
accounts,  and,  in  so  doing,  may  use  the 
customer  funds  in  such  accounts  to 
carry  positions  in  non-commodity 
options,  as  well  as  in  commodity  futures 
and  commodity  options,  therein. 
Customer  funds  held  by  a  quahfied 
clearing  organization  or  an  eligible  FCM 
in  a  cross-margining  account  shall  not 
be  excluded  fr^m  segregated  funds 
solely  because  such  funds  are  or  may  be 


used  to  margin  or  secure  positions  in 
non-commodity  options. 

(d)  Customer  Protection.  Money, 
securities,  and  property  received  by  an 
eligible  FCM  in  connection  with 
positions  in  non-commodity  options 
carried  in  cross-margining  accounts 
shall  be  separately  accounted  for  and 
dealt  with  as  belonging  to  the  customers 
of  such  eligible  FCM,  provided  that  if 
the  eligible  FCM  is  registered  as  a 
broker-dealer  under  the  Exchange  Act, 
this  requirement  shall  be  deemed  to  be 
satisfied  by  compUance  with  appUcable 
customer  protection  rules  under  that 
Act.  Customer  funds  held  by  an  eligible 
FCM  for  the  account  of  a  market 
professional  participating  in  a  combined 
account  shall  not  be  used  to  secure  or 
guarantee  the  trades,  contracts, 
commodity  options,  or  non-commodity 
options,  or  to  secure  or  extend  the 
credit,  of  any  person  other  than  the  one 
for  whom  such  funds  are  held,  provided 
that  such  funds  may  be  deposited  with 
the  qualified  clearing  organization  with 
which  the  combined  account  is  carried 
to  secure  or  guarantee  the  eligible 
FCM's  obligations  to  such  clearing 
organization  in  respect  of  that  account 
in  accordance  with  the  rules  of  such 
clearing  organization. 

IV.  Request  for  Comments 

1.  Should  the  Commission  approve  the 
concept  of  cross-margining  of 
commodity  futures  and  commodity 
options  with  securities  options?  What 
regulatory,  economic,  and  poUcy  issues 
must  be  resolved  in  making  such  a 
determination? 

2.  ICC  has  stated  in  its  petition  that 
cross-margining  would  result  in 
numerous  benefits,  such  as  the  reduction 
of  risk  to  commodities  and  securities 
clearing  systems  and  improved 
efficiency  of  the  futures  and  option 
markets.  The  Commission  requests 
comments  as  to  the  conditions 
necessary  to  yield  the  anticipated 
benefits  suggested  by  ICC.  Are  there 
benefits  for  cross-margining  in  addition 
to  those  which  are  described  in  the  ICC 
petition? 

3.  ICC  contends  that  cross-margining 
would  improve  the  safety  of  the 
commodity  and  securities  clearing 
systems.  The  Commission  requests 
comments  as  to  whether  cross- 
margining  would  increase  the  risk  to 
those  systems  by,  inter  alia,  increasing 
the  complexity  of  the  actual  clearing 
process  (under  the  proposal,  trades 
would  be  compared  either  by  ICC  or  by 
other  clearing  organizations],  by 
concentrating  in  one  place  positions  that 
would  otherwise  be  held  by  different 
commodities  or  securities  clearing 
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organizations,  and  by  reducing  overall 
the  level  of  funds  that  is  required  to 
sustain  futures,  commodity  option  and 
securities  option  positions. 

4.  ICC  has  indicated  that  it  presently 
contemplates  offering  cross-margining 
for  products  based  on  stock  indices, 
foreign  currencies,  and  govenunent 
securities.  What  restrictions,  if  any, 
should  be  established  on  the  types  of 
commodity  Aitures,  commodity  options, 
and  securities  options  that  can  be  the 
subject  of  cross-margining? 

5.  The  ICC  petition  contemplates  that 
cross-margining  would  be  made 
available  only  to  large  institutional 
customers  and  "market  professionals" 
whose  intermarket  trades  were  of 
sufficient  size  and  frequency  to  cover 
the  associated  administrative  costs.  The 
Commission  asks  that  commcntors 
identify  and  quantify  these  costs.  What 
type  of  bookkeeping  and  data 
processing  entries  would  be  required  to 
balance  clearing  members'  accounts?  Is 
it  realistic  to  expect  that  clearing 
members  will  be  willing  to  maintain 
separate  accounts  at  the  clearing 
organization  on  behalf  of  each  of  their 
cross-margining  customers?  Persons 
responding  to  this  question  are  urged  to 
provide  detailed  examples  of  any 
operational  or  other  impediments  to  the 
ICC  proposal. 

6.  The  ICC  petition  defined  "market 
professional"  to  include  registered 
FCMs,  floor  brokers,  and  broker-dealers. 
The  Commission  requests  comments  as 
to  whether  cross-margining  should  be 
available  equally  to  any  "member  of  a 
contract  market"  (as  that  term  is  defined 
in  Commission  Regulation  1.3(q)),  which 
would  also  include,  inter  alia,  floor 
traders  and  persons  not  required  to 
register  as  futures  commission 
merchants  in  accordance  with  the 
provisions  of  Commission  Regulation 
3.10(c).  What  restrictions,  if  any,  should 
be  imposed  on  the  availability  of  cross- 
margining  to  different  classes  of  market 
participants?  Under  what  circumstances 
should  "public  customers"  be  allowed  to 
cross-mai^n? 

7.  As  noted  earlier,  the  ICC  petition  is 
predicated  in  certain  significant  respects 
upon  the  relationship  existing  between 
ICC  and  its  parent,  the  Options  Clearing 
Corporation.  The  Commission 
particularly  invites  comments  from  other 
contract  markets  and  clearing 
organizations  as  to  the  extent  they 
would  be  willing  to  consider  an 
arrangement  of  the  type  described  by 
the  ICC  petition  wherein  other  clearing 
organizations  would  share  the  clearing 
of  trades  with  ICC.  What  practical 
problems,  if  any,  would  be  presented  by 
such  arrangements? 


8.  The  ICC  petition  suggests  that 
cross-margining  would  facilitate 
improvements  in  the  net  capita! 
treatment  afforded  intermarket  spread 
positions.  The  Commission  requests 
comments  on  the  extent  to  which  that 
result  can  be  expected.  In  the 
alternative,  the  Commission  requests 
comment  on  the  circumstances,  if  any,  in 
which  cross-margining  might  be 
expected  to  diminish  the  safeguards 
afforded  by  the  current  net  capital 
treatment  of  snch  positions. 

9.  What  disclosure  requirements,  if 
any,  should  be  established  in  connection 
with  cross-margining?  Should  customers 
be  required  specifically  to  acknowledge 
or  consent  to  the  cross-mai^gining  of 
their  positions? 

10.  The  Consnission  recognizes  that 
certain  amendments  to  its  regulations 
may  be  necessary  if  cross-margining 
were  to  be  permitted.  (In  the  alternative, 
the  Commission  could  adopt  the 
approach  suggested  by  ICC,  which 
would  have  the  Commission  adopt  a 
single  regulation  which  supersedes  other 
Commission  rules  to  the  extent  those 
rules  were  inconsistent  with  the  new 
regulation.]  In  either  event,  the 
Commission  will  have  to  evaluate  the 
effect  of  cross-margining  on  existing 
regulatory  safeguards  and  standards 
and  therefore  requests  comments  as  to 
whether  it  would  be  appropriate  to 
amend  or  supersede  the  following  rules: 

(a)  Commission  Regulations,  1.20, 1.21, 
1.22  and  1.24,  relating  to  the  segregation 
of  customer  funds; 

(b)  Commission  Regulation  1.38, 
relating  to  the  recording  by  futures 
commission  merchants  and  clearing 
organizations  of  securities  and  property 
received  from  customers; 

(c)  Commission  Regulation  1.17, 
relating  to  minimum  financial 
requirements  for  futures  commission 
merchants  (including  the  definition  of 
"cover"  contained  in  S  1.17(j)); 

(d)  Part  190  of  the  Commission's 
regulations,  relating  to  the  bankruptcy  of 
commodity  brokers: 

(e)  Commission  Regulation  1.58, 
relating  to  the  gross  collection  by  futures 
commission  merchants  of  initial  and 
maintenance  margin; 

(f)  Commission  Regulation  33.4(a)(2), 
relating  to  the  full  payment  of 
commodity  option  premiums; 

(g)  Commission  Regulation  1.19. 
relating  to  the  assumption  by  the  futures 
commission  merchant  of  financial 
liability  for  the  performance  of  a 
commodity  option; 

(h)  Commission  Regulation  1.48. 
relating  to  the  offsetting  of  existing 
positions  in  the  same  account;  and 


(!)  Commission  Regulation  1.33, 
relating  to  monthly  and  confirmation 
statements. 

The  Commission  additionally  invites 
comments  on  whether  it  would  be 
appropriate  or  neoessary  to  amend  other 
Commission  regulations  to 
accommodate  cross-margining. 

11.  The  ICC  petition  contemplates  that 
ICC  would  have  a  line  on  the  (wsitions 
and  assets  carried  in  each  individual 
customer's  account  or  in  each  combined 
account.  Such  liens  would  be  to  secure 
the  clearing  member's  obligations  to  ICC 
with  respect  to  that  account  only.  Thus. 
ICC  could  not  use  the  assets  in  one 
customer's  account  to  margin, 
guarantee,  or  secure  the  positions  of 
other  customer  accounts  in  the  event  a 
clearing  member  fsils  to  make  required 
payments  to  ICC  ia  respect  of  such  an 
account.  ICC  also  could  not  use  the 
assets  in  another  account  of  a  customer 
to  margin,  guarantee,  or  secure  the 
positions  in  a  cross-margined  account  of 
that  customer.  The  Commission  notes, 
however,  that  clearing  oi:ganization8 
typically  reserve  unto  themselves  the 
right  to  apply  margin  deposits  of  a 
defaulting  clearing  member  to  satisfy 
the  obligations  of  that  firm's  customers.* 
The  Commission  therefore  requests 
comments  on  whether  the  arrangement 
proposed  by  ICC  would  pose  undue 
risks  to  a  clearing  organization.  The 
Commission  additionally  requests 
comments  as  to  whether  this  aspects  of 
ICC's  proposal  could  have  the  effect  of 
disadvantaging  customers  not  engaged 
in  cross-maigining  transactions  if  the 
equity  in  their  accounts  could  be  applied 
to  seciu-e  the  positions  of  defaulting 
commodity  futures  or  commodity  option 
customers  while  the  positions  of  cross- 
margining  customers  would  not  be 
subject  to  such  treatment. 

12.  Section  4d  of  the  Act  generally 
requires  money,  securities,  and  proprety 
received  by  a  FCM  to  margia  guarantee, 
or  secure  the  trades  or  contracts  of  any 
customer,  or  accruing  to  the  account  of 
any  customer,  to  be  separately 
accounted  for  and  not  be  used  to  margin 
or  garantee  the  trades  or  contracts,  or 
secure  or  extend  the  credit,  of  any 
customer  or  person  other  than  the  one 
for  whom  that  money,  securities,  or 
property  is  held.  The  ICC  proposal 
would  require  an  FCM  engaging  in 
cross-margining  to  accoimt  separately 
for  money,  securities,  and  property 
received  in  connection  with  seciuities 
options  but  would  allow  that 
requirement  to  be  met.  in  cases  where 


*  That  right  ia  not  unlimittd.  See,  e,g..  Office  of 
General  Couniel  Interpretive  Letter  85  -3,  Comm. 
Put.  L  Rep.  (CCM)  \  22,7»S  (August  12, 1965). 
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th£  FCM  also  was  registered  as  a 
broker-dealer,  by  compliance  with 
Securities  and  Exchange  Conunission 
{"SEC")  Rule  15C3-3  (17  CFR  240.15c3-3) 
which  provides,  inter  alia,  for  the 
establishment  ofa  special  reserve  bank 
account  for  the  exclusive  benefit  of 
customers.  The  Commission  requests 
comments  as  to  whether  such  an 
arrangement  would  create  regulatory  or 
operational  problems,  includbig  in  the 
event  of  a  bankruptcy  of  a  clearing 
FCM/broker-dealer.  The  Conunission 
additionally  notes  that  Rule  15c3-3 
permits  a  brokerdealer,  in  computing  the 
amount  required  to  be  maintained  in 
such  a  account,  to  offset  customer 
credits  and  debits  to  the  extent 
permitted  by  Exhibit  A  to  that  Rule  (17 
CFR  240.15c3-3a).  The  Commission 
therefore  requests  comments  as  to  how 
compliance  with  Rule  15c3-3  could  be  a 
satisfactory  alternative  to  segregation 
under  the  Commodity  Exchange  Act  and 
the  Commission's  regulations 
thereunder. 

(13)  The  ICC  petition  would  require  a 
customer  to  agree,  as  a  condition  of 
obtaining  cross-margining  treatment, 
that  in  the  event  of  &e  bankruptcy  or 
liquidation  of  his  FCM,  all  assets 
(including  securities  options)  carried  in 
his  cross-maigining  account  would  be 
subject  to  administration  under  the 
Commission's  bankruptcy  rules  (17  CFR 
Part  190]  and  would  not  be  deemed  to  be 
"customer  property"  for  the  purpose  of 
the  Securities  Investor  Protection  Act  of 
1970  ("SIPA")  or  give  rise  to  any  claim 
thereunder.  ICC  explains  that  this 
requirement  is  intended  to  obviate  the 
possibility  that  some  or  all  of  the  assets 
in  a  cross-margining  account  might  be 
found  to  constitute  "customer  property" 
for  purposes  of  the  commodity  broker 
liquidation  provisions  of  the  Bankn^tcy 
Code  as  well  as  for  SIPA  and  thus  be 
subject  to  two  conflicting  schemes  of 
distribution.'' 

ICC  further  observes  that  a  customer's 
agreement  to  have  his  crossmargining 
account  administered  under  the  Part  190 
rules  would  not,  by  itself,  be  binding  on 
a  bankruptcy  trustee  or  on  creditors  of 


'  Section  742  of  the  Bankruptcy  Code  providet,  in 
essence,  that  application  for  a  protective  decree  by 
the  Securities  Investor  Protection  Corporation 
("SIPC").  as  provided  under  15  U.S.C.  78eee(a)(l). 
stays  all  proceeding  under  Chapter  7  (the 
conunodity  broker  and  stockbroker  provisioiu)  of 
that  Code.  (The  Securities  and  Exchange 
Commission  may  apply  to  a  United  States  district 
court  for  an  order  compelling  SIPC  to  diichaige  its 
obligations  under  SIPA  if  SIPC  fails  to  apply  for 
such  an  order.  15  U.S.C.  78ggg(b).)  As  a  result,  the 
Commission's  abiUty  to  order  the  transfer  of 
customer  positions  and  of  the  equity  supporting 
those  positions,  as  provided  under  11  II.S.C.  764(b) 
and  Commission  Regulation  ISCLOS,  may  be  impeded 
by  application  for  a  protective  decree  under  SIPA. 


the  bankrupt  firm,  such  as  securities 
customers.  However,  Section  20  of  the 
Act  gives  the  Commission  the  authority, 
"[njotwithstanding  tide  11  of  the  United 
States  Code,  [to]  provide,  with  respect 
to  a  commodity  broker  that  is  a  debtor 
imder  chapter  7  of  tide  11  of  the  United 
States  Code  by  rule  or  regulation — 

(1)  that  certain  cash,  securitiea,  other 
property,  or  commodity  contracts  are  to  Iw 
included  in  or  excluded  from  ctistomer 
property  or  member  property;  [and]  ■  .  .  (S) 
how  the  net  equity  of  a  customer  is  to  be 
determined." 

ICC  therefore  maintains  that  the 
Commission  could  use  that  authority  to 
buttress  customers'  agreements  by 
amending  the  Part  190  rules  to  define 
"customer  property"  to  include  assets 
held  in  cross-margining  accounts  (and 
"member  property"  to  include  assets 
held  in  proprietary  cross-margining 
accounts).  ICC  acknowledges  that  such 
rules  might  overlap  the  definition  of 
"customer  property"  in  SIPA,  inasmuch 
as  SIPA  is  not  part  of  the  Bankruptcy 
Code.  ICC  concludes,  however,  that 
given  the  need  for  a  rational  scheme  of 
distribution  for  property  of  cross- 
maigining  customers  (which  ICC 
believes  the  Part  190  ndes  could 
provide,  but  SIPA  would  not],  the 
problems  as  to  availability  of  the  SIPA 
fimd  that  would  arise  if  cross-margining 
accounts  were  administered  under  SIPA, 
and  the  express  consent  of  the 
customers  most  directiy  involved, 
provisions  in  die  part  190  rules  dealing 
specifically  with  cross-margining 
accoimts  should  be  controlling. 

The  Commission  requests  comments 
as  to  whether  it  is  reasonable  to  assume 
that  amending  the  definitions  of 
"customer  property"  (as  specified  in 
Commission  Regulations  190.01(n]  and 
190.08(a))  and  "member  proper^"  (as 
specified  in  Commission  Regulation 
190.09),  when  coupled  with  die  express 
consent  of  cross-margining  customers,  is 
sufficient  to  result  in  a  waiver  of  SIPA 
coverage  and  to  defeat  the  claims  of  a 
trustee  in  bankruptcy  or  other  securities 
customers.  The  Commission  further 
requests  comments  as  to  how  ICC's 
analysis  would  be  affected  where  the 
clearing  member  is  also  a  broker-dealer 
who  has  elected,  as  provided  under  the 
ICC  petition,  to  meet  applicable 
segregation  requiremenU  by  compliance 
with  SEC  Rule  15c3-3. 

The  foregoing  list  of  questions  is  not 
intended  to  be  exclusive  and 
commentors  are  encouraged  to  address 
such  other  matters  as  they  deem 
appropriate.  The  Commission  asks, 
however,  that  persons  responding  to  any 
of  the  questions  set  forth  above  identify 


by  number  the  particular  matters  upon 
which  they  are  providing  comments. 

Issued  in  Washington,  DC  on  November  S, 
1986.  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc  86-25545  FUed  11-2-86;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

DefMrtment  of  the  Air  Force 

32  CFR  Part  855 

Use  Of  United  States  Ak  Force 
Installations  l>y  Ottier  Than  United 
States  Department  of  Defense  Aircraft 

AOENCV:  Department  of  die  Air  Force, 
Department  of  Defense. 
ACTION:  Proposed  rule. 


r:  The  Department  of  the  Air 
Force  is  revising  Part  855  of  Chapter  VII, 
Tide  32,  of  die  Code  of  Federal 
Regulations,  which  establishes  the 
responsibilities  and  describes  the 
procedures  for  the  use  of  United  States 
Air  Force  installations  by  aircraft  other 
than  U.S.  Department  of  Defense 
aircraft.  This  revision  clarifies 
requirements  and  responsibilities  and 
provides  more  latitude  for 
decisionmaking  at  lower  levels. 

DATE:  Comments  must  be  received  by 

December  15, 1986. 

ADDRESS:  HQ  USAF/PRPJ.  Washington. 

DC  20330-5000. 

FOR  FURTHER  mFORMATKM  CONTACT: 

Ms.  R.A.  Young.  HQ  USAF/PRPJ. 

Washington,  DC  20330-5000,  telephone 

(202)  687-1796. 

SUm-EMENTARY  INFORMATION:  This 

revision  establishes  HQ  U.S.  Air  Force 
as  oifice  of  primary  responsibility  in 
requesting  FAA  certification  of  a  U.S. 
Air  Force  airfield;  adds  and  expands 
terms  explained;  provides  new  forms  for 
permit  application;  includes  exemption 
for  aircraft  owned  by  a  municipality, 
county,  or  other  political  subdivision 
operated  on  official  government 
business;  adds  exemption  for  foreign 
government-owned  aircraft  covered 
imder  reciprocal  use  agreements;  adds 
exemption  for  aircraft  being  delivered  to 
U.S.  Air  Force  museums;  reorganizes 
and  expands  section  on  unauthorized 
landings;  adds  procedures  for  civil 
aircraft  fly-ins;  expands  and  reorganizes 
types  of  civil  use;  expands  MAJCOM/ 
SOA  and  instedlation  commander 
approval  authority;  expands  HQ  AAC 
approval  authority;  authorizes  approval 
by  HQ  PACAF  for  aircraft  transiting 
Wake  Island;  authorizes  approval  by 


I 

41122  Ttdmtak  Regbter  /  Vol.  51.  Na  219  /  Thursday.  November  13.  1986  /  Proposed  Rulet 


HQ  AFSPACECOM  for  ainnft 
transiting  Soodrefltroin:  pennits 
approval  of  landing  rights  for  up  to  2 
years;  adds  instructions  for  permit 
renewal;  adds  ferry  flights  to  part  A  and 
increases  minimum  insurance 
requirements  (table  1);  links  time  the 
aircraft  remains  on  an  installation  to 
type  of  use  authorized  and  revises  user 
fees;  and  expands  joint-use  section. 

The  Department  of  the  Air  Force  has 
determined  that  this  regulation  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  and  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354). 
DD  Forms  2400.  2401  and  2402  contain 
reporting  or  recordkeeping  requirements 
under  the  criteria  of  the  Paperwork 
Reduction  Act  of  1980  (Pub  L.  96-511). 
and  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
under  control  number  0701-0050. 

List  of  Subjects  in  32  CFR  Part  855 

Aircraft  Federal  buildings  and 
facilities. 

The  revised  Part  855  is  proposed  to 
read  as  follows: 

PART  855— USE  OF  UNITED  STATES 
AIR  FORCE  INSTALLATIONS  BY 
OTHER  THAN  UNITED  STATES 
DEPARTMENT  OF  DEFENSE 
AIRCRAFT 

Sec. 

855.0  Purpose. 

Subpart  A— General  Proviskms 

855.1  U.S.  Air  Force  policy. 

855.2  Definitions. 

855.3  Aircraft  exempt  from  the  requirement 
for  a  civil  aircraft  landing  permit  or 
aircraft  landing  authorization  number. 

Subpart  B— Unauthorized  Landings 

855.4  Unauthorized  landings. 

855.5  Emergency  landings. 

855.6  Inadvertent  unauthorized  landings. 

855.7  Intentional  unauthorized  landings. 

Subpart  C— Civil  Fly-In  Procedures 

855.8  Civil  fly-ins. 

855.9  Civil  fly-in  procedures. 

Subpart  D— Civil  Aircraft 

855.10  Conditions  for  use  of  U.S.  Air  Force 
installations. 

855.11  Types  of  civil  use. 

855.12  Approving  authority. 

855.13  Application  procedures. 

855.14  Processing  procedures. 

855.15  Insurance  requirements. 

855.16  Landing,  parking,  and  storage  fees. 

855.17  Aviation  fuel  and  oil  purchases. 

855.18  Supply  and  service  charges. 

Subpart  E-Foraign  GovenwMnl  Abcraft 

855.19  General  information. 

555.20  Application  procedures. 

855.21  Processing  procedures. 

855.22  Approving  authority. 


855.23  Aviation  fiiel  and  oil  pnrchases. 

855.24  Foreiga  military  sale«  (FMS)  cargo. 

855.25  Supply  and  service  charges. 

855.26  Landiiig,  parking,  and  storage  fees. 

855.27  Waiver  authority. 

Subpart  F— Joint-Use  of  a  U.S.  Air  Force 
Installation 

855.28  U.S.  Air  Force  joint-use  policy. 

855.29  Procedures  for  sponsor. 

855.30  Procethires  for  U.S.  Air  Force. 
Authority:  10  U.S.C.  8012,  49  U.S.C.  1507. 

§  855.0    Purpose. 

This  part  establishes  the 
responsibilities  and  describes  the 
procedures  for  the  use  of  United  States 
(U.S.)  Air  Force  installations  by  aircraft 
other  than  U.S.  Department  of  Defense 
(DOD)  aircraft  pursuant  to  section  1107 
of  the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1507).  This  part 
applies  to  all  regular  U.S.  Air  Force.  Air 
National  Guard,  and  U.S.  Air  Force 
Reserve  installations  with  airfields. 
Major  commands  (MAJCOM)  or 
separate  operating  agencies  (SOA)  may 
issue  supplements  to  establish 
command-unique  procedures  permitted 
by  and  consistent  with  this  part. 

Subpart  A— General  Provisions 
§855.1    U.&  Air  Force  poHcy. 

U.S.  Air  Fo?ce  policy  is  to  permit  civil 
aircraft  use  of  U.S.  Air  Force  airfields  to 
the  maximum  extent  feasible  on  an 
equitable  basis.  However,  U.S.  Air  Force 
installations  are  established  to  facilitate 
the  training  required  to  maintain 
defense  readiness  and  to  provide  the 
operational  capacity  necessary  to 
defend  the  U.S.;  therefore,  careful 
consideration  must  be  given  to  those 
external  influences  whiclrcould  impair 
operational  capabilities.  U.S.  Air  Force 
requirements  will  take  precedence  over 
authorized  civil  aircraft  use.  This  part 
carries  the  force  of  U.S.  law,  and 
exceptions  are  not  authorized  without 
prior  approval  of  HQ  USAF/PRPJ.  Any 
proposed  exception  or  waiver  will  be 
evaluated  as  to  current  and  future 
impact  on  U.S.  Air  Force  policy  and 
operations. 

(a)  The  U.S.  Air  Force: 

(1)  Determines  whether  civil  aircraft 
use  of  U.S.  Air  Force  installations  is 
compatible  with  current  or  future 
military  activities. 

(2)  Normally  authorizes  civil  aircraft 
use  of  U.S.  Air  Force  installations  only 
for  flights  operating  in  conjunction  with 
official  government  business  or  where  a 
formal  joint-use  agreement  exists 
(Subpart  F).  However,  if  exceptional 
circumstances  warrant,  other  types  of 
use  may  be  asthorized.  Federal  Aviation 
Administration  (FAA)  certification  is 
required  for  airfields  used  by  carriers 


certified  under  Federal  Aviation 
Regulation  (FAR),  Part  121  (passenger 
aircraft  which  exseed  30  passenger 
seats  or  cargo  aircraft  with  a  maximum 
certified  takeoff  weight  over  12,500 
pounds).  HQ  USAF/PRPf  will  request 
that  FAA  issue  an  airport  operathig 
certificate  imder  FAR,  Part  139,  as 
necessary.  Exceptions  to  die 
requirement  for  certification  are  U.S.  Air 
Force  airfields  used  for 

(i)  Emeigencies. 

(ii)  Weather  alternates. 

(iii)  Air  taxi  operations  under  FAR, 
Part  135. 

(iv)  Air  carrier  operations  in  support 
of  contract  flights  exclusively  for  the 
DOD. 

(3)  Subject  to  the  laws  and  regulations 
of  the  U.S.,  or  to  applicable  international 
agreements  with  tie  coimtry  in  which 
the  U.S.  Air  Force  installation  is  located, 
acts  as  clearing  authority  for  civil 
aircraft  use  of  U.S.  Air  Force 
installations. 

(4)  Reserves  the  right  to  suspend  any 
operation  which  is  inconsistent  with 
national  defense  interests  or  deemed  not 
in  the  best  interests  of  the  U.S.  Air 
Force. 

(5)  Will  terminate  authorization  to  use 
a  U.S.  Air  Force  iastallation  if  the: 

(i)  User's  liabihty  insurance  is 
cancelled. 

(ii)  User  is  reported  as  operating  for 
other  than  the  approved  purpose,  or 
otherwise  in  violation  of  this  regulation 
or  clearances  and  directives  hereunder. 

(6)  Will  not  authorize  civil  use  of  U.S. 
Air  Force  installations: 

(i)  In  substantial  competition  with 
civil  airports  by  providing  services  or 
facilities  which  ane  already  available  in 
the  private  sector. 

(ii)  Solely  for  the  convenience  of 
passengers  or  airoraft  operator. 

(iii)  Solely  for  transient  aircraft 
servicing. 

(iv)  For  private  enterprise  which 
promotes,  benefits,  or  favors  a  specific 
commercial  venture. 

(v)  For  unsolicited  proposals  in 
procuring  govemieent  business  or 
contracts. 

(vi)  Solely  for  csstoms  handling 
purposes. 

(7)  Will  not  authorize  civil  aircraft  to 
operate  at  a  closed  U.S.  Air  Force 
airfield. 

(8)  Will  not  authorize  civil  aircraft  use 
of  U.S.  Air  Force  ramps  located  on  civil 
airfields.  This  paragraph  does  not  apply 
to  use  of  U.S.  Air  Force  aero  club 
facilities  located  on  civil  airfields 

(S  855.11(i)  of  this  part)  or  civil  aircraft 
chartered  by  DOD  and  authorized  use  of 
loading  or  unloading  facilities  on  the  Air 


_Fgdaral  Ragbter  /  Vol.  51.  No.  219  /  Thnrsday.  November  13.  1966  /  Propcwed  Ralei  41123 


Force  ramp  (i  855J1  (k)  and  (n)  of  this 
part). 

(b)  All  civil  aircraft  operators  must: 

(1)  Obtain  prior  authorization  to  land 
at  U.S.  Air  Force  installations,  except  in 
an  emeisency  or  at  bases  specifically 
exempted  by  joint-use  or  international 
agreements. 

(2)  Ensure  that  pavement  load-bearing 
capacity  at  installations  requested  for 
use  will  support  aircraft  to  be  operated. 

(3)  Have  aircraft  equipped  with 
operating  two-way  radio  equipment  to 
obtain  landing  clearance  faom  the  air 
traffic  control  tower. 

(4)  Not  assume  that  lantting  cleanmce 
granted  by  an  air  traffic  control  tower 
facility  constitutes  prior  authorization. 

(5)  Obtain  required  diplomatic  or 
overflight  clearance. 

(6)  Pay  applicable  costs. 

(7)  File  a  fli^t  plan  before  departing 
the  U.S.  Air  Force  installation. 

(c]  Hie  instaOation  commander 

(1)  Exercises  administratiTe  and 
security  control  over  both  tiie  aircraft 
and  passengers  while  on  the 
installation. 

(2)  May  require  civil  users  to  delay, 
reschedule,  or  reroute  arrivals  or 
departures  to  preclude  interference  with 
military  activities. 

(3)  Oooperates  with  customs, 
immigration,  health,  and  other  public 
authorities  in  connection  with  aircraft 
arrival  and  departure. 

S855.2    DefinWoiw. 

(a)  Aircraft  Any  contrivance  now 
known  or  hereafter  invented,  used,  or 
designated  for  navigation  of  or  flight  in 
navigable  airspace  as  defined  in  the 
Federal  Aviation  Act. 

(b)  Airfield  facilities.  Runways, 
taxiways,  parking  and  servicing  areas, 
air  traffic  control  facilities,  base 
operations,  navigation  aids,  aircraft  fire 
suppression  and  rescue  services,  and 
airfield  lighting  and  aircraft  arresting 
systems. 

(c)  Authorized  credit  letter.  A  letter  of 
agreement  which  qualified  operators 
must  file  with  the  U.S.  Air  Force  to 
purchase  U.S.  Air  Force  aviation  fuel 
and  oil  on  a  credit  basis  under  the 
provisims  of  AFR 144-9. 

(d)  Civil  aircraft.  Any  U.S.  or  foreign- 
registered  aircrafi  owned  by  private 
individuals  or  corporations,  and  foreign 
government-owned  aircrafi  iWiich  are 
operated  for  commercial  purposes. 

(e)  Civil  aviation.  All  flying  activity  by 
civil  aircraft  of  any  national  r^stry, 
including: 

(1)  Qmunercial  aviati<Hi.  Civil 
aviation  involving  transportation  of 
passengers  or  cargo  for  hire. 


(2)  General  aviation.  Civil  aviation  not 
involving  the  transportation  of 
passengers  or  cargo  for  hire. 

(fl  Civil  fly-in.  Civil  aircraft 
participation  in  U.S.  Air  Force 
spcmsored  or  funded  events  such  as,  but 
not  limited  to,  an  open  house  or  a  safety 
seminar. 

(g)  Closed  airfield.  An  airfield  which 
is  restricted  from  use  by  all  aircraft. 

(h)  DD  Form  240a  Civil  Aircrafi 
Certificate  of  Insurance.  A  certificate 
which  states  the  amount  of  thirdparty 
liability  insurance  carried  by  the  user 
and  assures  the  U.S.  government  of 
advance  notice  of  changes  in  the  terms 
of  coverage  or  policy  cancellatioiL 
(i)  DD  Form  2401.  Civil  Aircraft 
Landing  Permit  An  application  vrfaich, 
when  validated  by  a  U.S.  Air  Force 
approving  authority,  authorizes  the  civil 
operator  to  use  the  installation  imder 
the  terms  of  this  regulation. 

(j)  DD  Form  2402.  Civil  Aircraft  Hold 
Harmless  Agreement  An  agreement 
executed  by  the  user,  which  releases  the 
U.S.  government  from  all  Uabilities 
incurred  in  connection  with  dvil  aircraft 
use  of  U.&  Air  Force  installations, 
(k)  Government  aircraft  Aircraft 
owned,  operated,  or  controlled  for 
exclusive,  long-term  use  by  any 
department  or  agency  of  either  the  U.S. 
or  a  foreign  government;  and  aircraft 
owned  by  any  U.S.  state,  county, 
municipality  or  other  political 
subdivision;  or  any  aircraft  for  which  a 
government  has  the  liability 
responsibility.  In  the  coitexl  of  this 
regidation.  this  also  includes  foreign 
registered  aircraft  which  are  normally 
commercially  operated,  that  have  been 
wholly  chartered  for  use  by  foreign 
government  heads  of  state  for  official 
state  visits. 

(1)  Government  furnished  or  bailed 
aircraft.  U.S.  government-owned  aircraft 
provided  to  a  government  c(Hitractor  for 
use  in  conjunction  with  a  specific 
contractual  requirement 

(m]  Installation  commander.  An 
officer  who  commands  a  host  support 
unit  host  vring,  or  higher  level  host  unit 
and  has  been  identified  by 
administrative  order  or  command 
directive  as  "installation  commander." 
He  or  she  discharges  the  duties  directed 
by  U.S.  statutes  or  U.S.  Air  Force 
directives  to  be  performed  by  the 
"installation  commander." 

(n]  Joint-use  installation.  A  U.S.  Air 
Force  instaUation  where  a  specific 
written  agreement  exists  between  the 
U.S.  Air  Force  and  a  local  U.S.  or  foreign 
government  agency  for  civil  aviation  use 
of  U.S.  Air  Force  controlled  runways, 
taxiways.  and  other  necessary  facUities. 
(o]  Loaned  aircraft  U.S.  government- 
owned  aircraft  made  available  for  use 


by  another  U.S.  govemmeot  agency  or  to 
a  U.S.  Air  Force  aero  dub.  This  does  not 
indude  aircraft  leased  or  loaned  to 
nongovernmental  entities  which  are 
treated  as  civil  aircraft  for  purposes  of 
this  regulation. 

(p)  Military  aircraft  Aircraft  used 
exclusively  in  the  military  services  of 
the  U.S.  or  a  foreign  government  and 
bearing  appn^ate  military  and 
national  marldngs  or  carrying 
appropriate  identification. 

(q)  Offidal  goremment  business. 
Activity  in  support  of  U.S.  federal 
agencies  located  at  or  in  the  immediate 
vicinity  of  a  U.S.  Air  Force  installation, 
indudhig  nonaiqnopriated  fund 
activities.  For  elected  or  appointed 
federal,  state,  and  local  officeholders, 
offidal  business  is  activity  performed  in 
fulfilling  duties  as  a  pubhc  official. 

[r]  Public  agency.  A  state,  or  agency  of 
a  state,  a  munidpality,  or  other  political 
subdivision  of  a  state,  a  tax  supported 
organization,  or  Indian  tribe  or  pueblo. 

(s)  Unauthorized  landing.  A  landing  at 
a  U.S.  Air  Force  installation  by  a  civil 
aircraft  operator,  induding  both  general 
and  commerdal  aviation,  who  has  not 
received  prior  authorization  as  required 
in  S  855.10  of  this  part 

(t)  U.S.  Air  Force  installation.  A 
defined  area  of  real  property  for  which 
the  U.S.  Air  Force  has  operational 
jurisdiction  and  exdusive  use  of  the 
airfield  facility  either  by  ownership, 
lease,  or  international  agreement. 

(u)  User.  The  person,  corporation,  or 
other  responsible  entity  operating  civil 
aircraft  at  U5.  Air  Force  installations. 

(v)  Weather  alternate  airport  A  U.S. 
Air  Force  installation  used  as  a  weather 
alternate  airport  as  prescribed  by 
Federal  Aviation  R^ations  (FAR), 
international  agreement  or  other 
directives. 

(The  reportiag  and  recordkeeping 
requirementa  in  paragraphs  (h).  (i),  and  [j] 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0701-0050) 

{•S&S   Alrcran«ninpt 
raqutoamwilforacMI 
IMiiiHi  Or  aircran 
numbw. 

(a)  Any  aircraft  owned  and  operated 
by: 

(1)  Any  other  U.S.  government  agency. 

(2)  U.S.  Air  Force  aero  clubs 
established  as  prescribed  in  AFR  215-12. 

(3)  Aero  clubs  of  other  U.S.  military 
services. 

(4)  A  U.S.  state,  county,  munidpality, 
or  other  political  subdivision,  when 
operated  to  support  official  business  at 
any  level  of  government. 

(b)  Any  dvil  aircraft  under 


aiithortzatkMi 


41124 


Federal  Register  /  Vol.  51,  No.  219  /  Thursday,  November  13,  1986  /  Propoaed  Rules 


(1)  Lease  or  contractual  agreement  for 
exclusive  U.S.  government  use  on  a 
long-teim  basis  and  operated  on  official 
business  by  or  for  a  U.S.  government 
agency;  for  example,  the  FAA, 
Department  of  Interior,  or  Department  of 
Energy.  (The  government  normally  holds 
liability  responsibility  for  the  aircraft.) 

(2)  Lease  or  contractual  agreement  to 
the  U.S.  Air  Force  for  U.S.  Air  Force 
Civil  Air  Patrol  (CAP)  Uaison  purposes 
and  operated  by  a  U.S.  Air  Force  CAP 
Uaison  officer  on  official  U.S.  Air  Force 
business. 

(3)  CAP  control  for  a  specific  mission 
directed  by  the  U.S.  Air  Force. 

(4)  Contractual  agreement  to  any  U.S., 
state,  or  local  government  agency  in 
support  of  operations  involving  safety  of 
life  or  property  as  a  result  of  a  disaster. 

(5)  Government  furnished  property  or 
bailment  contract  for  use  by  a 
contractor,  provided  the  federal,  state, 
or  local  government  has  retained 
liability  responsibilities. 

(c)  Civil  aircraft  transporting  critically 
ill  or  injured  individuals  to  or  from  a 
U.S.  Air  Force  installation. 

(d)  Foreign  government-owned 
aircraft  falling  within  the  purview  of 
international  reciprocal  use  agreements. 

(e)  Historic  aircraft  delivered  to  U.S. 
Air  Force  museums  under  the  provisions 
of  AFR  210-4. 

Subpart  B— Unauthorized  landings 

ft5S.4    UnauthorizMl  tandnga. 

The  installation  commander  will 
identify  an  unauthorized  landing  as 
either  an  emergency  landing,  an 
inadvertent  landing,  or  an  intentional 
landing.  An  unauthorized  landing  may 
be  designated  as  inadvertent  or 
intentional  whether  or  not  the  operator 
has  knowledge  of  the  provisions  of  this 
regulation  and  whether  or  not  the 
operator  filed  a  flight  plan  identifying 
the  installation  as  a  destination.  On  all 
unauthorized  landings,  the  aircraft 
should  be  allowed  minimum  ground  time 
and  the  installation  commander 

(a)  Briefs  the  operator  on  this  part  and 
the  FAA  requirement  for  reporting  the 
incident. 

(b)  Has  the  operator  prepare  a 
circumstantial  report,  sign  DD  Form 
2402.  and  pay  applicable  charges.  (In 
some  instances,  it  may  be  necessary  to 
arrange  to  bill  the  user  for  the 
appropriate  charges.)  DD  Form  2402 
need  not  be  completed  for  commercial 
carriers  if  it  is  known  the  form  is 
already  on  file  at  HQ  USAF/PRP). 

(c)  After  compliance  with  preceding 
requirements,  directs  the  operator  to 
depart  the  installation. 

(d)  In  the  U.S.  or  its  possessions, 
notifies  the  nearest  FAA  general 


aviation  district  office  for  incidents 
involving  general  aviation  and  the  air 
carrier  district  office  for  incidents 
involving  air  cartiers. 

(e)  Within  a  foreign  country,  notifies 
appropriate  U.S.  Defense  Attache  Office 
(USDAO)  in  the  country  of  aircraft 
registration.  Provides  an  information 
copy  of  the  report  to  the  civil  aviation 
authority  of  the  country  concerned. 

(f)  Prepares  a  report  on  the  landing 
and  submits  the  report  with  supporting 
documentation  through  channels  to  HQ 
USAF/PRP).  Washingtoa  DC  20330- 
5248. 

S855.S    Emsrgsncy  landings. 

Any  aircraft  operator  who 
experiences  an  ioflight  emergency  may 
land  at  any  U.S.  Air  Force  installation 
without  prior  authorization.  An  inflight 
emergency  is  deibied  as  a  situation 
which  makes  continued  flight 
hazardous. 

(a)  The  U.S.  Air  Force  will  use  any 
method  or  means  to  clear  an  aircraft  or 
wreckage  from  the  runway  to  preclude 
interference  with  essential  military 
operations.  Removal  efforts  should 
minimize  damage  to  the  aircraft  or 
wreckage;  however,  military  or  other 
operational  factors  may  be  overriding. 

(b)  A  user  making  an  emergency 
landing: 

(1)  Is  not  charged  a  landing  fee. 

(2)  Pays  all  costs  for  labor,  material, 
parts,  use  of  equipment,  tools,  and  so 
forth,  to  include,  but  not  limited  to: 

(i)  Spreading  foam  on  the  runway. 

(ii)  Damage  to  runway,  lighting,  and 
navigation  aids. 

(iii)  Rescue,  crash,  and  fire  control 
services. 

(iv)  Movement  and  storage  of  aircraft 

(v)  Performance  of  minor 
maintenance. 

(vi)  Fuel  or  oil  (AFR  144-9). 

(3)  Files  a  circumstantial  landing 
report  with  the  installation  commander 
and  completes  DD  Form  2402. 

(c)  The  installation  commander 

(1)  Documents  total  cost  incurred  by 
the  U.S.  government.  (Use  Part  812  of 
this  chapter  for  cost  determination.) 

(2)  Collects  payment  of  all  charges 
incurred.  (In  some  instances,  it  may  be 
necessary  to  arrange  to  bill  the  user  for 
the  appropriate  charges.) 

(3)  Prepares  an  emergency  landing 
report  if  there  are  no  survivors. 

(4)  Complies  with  appropriate 
portions  of  §  855.4  of  this  part. 

(5)  Handles  an  emergency  landing  by 
a  foreign  military  or  foreign  government- 
owned  aircraft  in  the  same  maimer  as 
for  a  U.S.  government-owned  aircraft 


9855.6  InadVTfnt  uaauttwrtesd  tandlngs. 

(a)  The  installation  commander  may 
determine  a  landing  to  be  inadvertent  if 
the  aircraft  operator 

(1)  Landed  due  to  flight  disorientation. 

(2)  Mistook  the  U.a  Air  Force 
installation  for  a  civil  airport. 

(b)  Reporting  procedures  in  S  855.4  of 
this  part  and  normal  landing  fees 

(S  855.16  of  this  part)  are  applicable.  An 
unauthorized  landing  fee  (S  855.16  of 
this  part)  may  be  assessed  to 
compensate  die  government  for  the 
added  time,  effort,  add  risk  involved  in 
an  unauthorized  landing.  This 
unauthorized  landing  fee  may  be  waived 
by  the  installation  commander  or  a 
designated  representative  if.  after 
interviewing  the  pilot-in-command  and 
appropriate  government  personnel,  it  is 
determined  tiiat  flying  safety  was  not 
significantiy  impaired.  The  pilot-in- 
command  may  appeal  the  imposition  of 
an  unauthorizied  landing  fee  for  an 
inadvertent  landing  to  &e  MAJCOM, 
whose  decision  will  be  final  A 
subsequent  inadverttnt  landing  will  be 
processed  as  an  inteational 
unauthorized  landing. 

5855.7  mtantlonal unMithorInd landings. 

(a)  The  installation  commander  may 
categorize  an  unauthorized  landing  as 
intentional  when  substantial  evidence 
demonstrates  that  the  pilot  knew  the 
landing  was  unauthorized  or  the  dvil 
aircraft  operator 

(1)  Landed  without  an  approved  DD 
Form  2401  on  board  the  aircraft 

(2)  Landed  for  a  purpose  not  approved 
on  the  DD  Form  240L 

(3)  Operated  an  aircraft  not  of  a 
model  or  registration  niunber  on  the 
approved  DD  Form  2401. 

(4)  Did  not  request  or  obtain  the 
required  final  clearance  from  the 
installation  conunander  or  a  designated 
representative  at  least  24  hours  before 
aircraft  arrival. 

(5)  Did  not  obtain  landing  clearance 
fi*om  the  air  traffic  control  tower. 

(6)  Landed  with  an  expired  DD  Form 
2401. 

(7)  Obtained  landing  authorization 
through  fraudulent  methods. 

(8)  Requested  permission  to  land  from 
any  U.S.  Air  Force  andiority,  including 
the  control  tower,  and  was  denied. 

(b)  Reporting  procedures  in  §  855.4  of 
this  part  and  normal  landing  fees 

(§  855.16  of  this  part)  are  applicable. 
Since  intentional  unauthorized  landings 
increase  reporting,  processing,  and 
staffing  costs,  the  unauth(Hized  landing 
fee  (9  855.16  of  this  part)  for  (1)  dirough 
(6)  of  this  section  wul  be  increased  by 
100  percent.  The  fee  will  be  increased 
200  percent  for  items  (7)  and  (8)  of  this 
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section  «nd  when  substantial  evidence 
demonstrates  the  pilot  knew  the  landing 
was  unauthorized. 

(c)  Under  die  conditions  described  in 
paragraph  (b)  of  this  section,  an 
installation  commander  in  the  U.S.,  its 
territories  or  its  possessions  may  dioose 
to  detain  the  aircraft  at  the  installation 
until: 

(1)  The  unapproved  landing  has  been 
reported  to  the  ai^>ropriate  civil  aviation 
authority,  HQ  USAF/HIPJ.  and  the 
appropriate  U.S.  Attorney. 

(2)  The  pilot  OT  other  competent 
authority  of  the  owner  has  executed  DD 
Form  2402  and  prepared  the 
circumstantial  landing  report. 

(3)  All  awJlicable  charges  have  been 
paid. 

(d)  The  installation  commander  may, 
at  his  or  her  discretion,  release  tiie 
aircraft  upon  compliance  with 
paragraphs  (1)  and  (2)  of  this  section 
and  payment  of  die  inadvertent 
unauthorized  landing  charge,  if  he  or  she 
wishes  to  mvestigate  the  matter  further 
before  determining  whether  the 
circumstances  warrant  hi^ier  fees.  The 
aircraft  must  not  be  released  without 
obtaining  bond,  promissory  notes,  or 
other  security  for  payment  of  the  hi^esf 
charge  that  might  be  assessed. 

(e)  Tlie  pilot  and  passengers  will  not 
be  detained  longer  than  it  necessary  fm 
identification,  although  they  may  be 
permitted  to  remain  in  a  lounge  or  other 
waiting  area  on  the  base  at  their  request 
for  such  period  as  the  installation 
commander  may  determine  (normally 
not  to  exceed  close  (rf  business  hours  at 
the  home  office  of  the  entity  owning  the 
aircraft,  if  the  operator  does  not  own  die 
aircraft).  No  person  will  be  detained 
involuntarily  after  identification  is 
complete  widiout  coordination  &om  die 
appropriate  U.S.  Attorney,  die 
MAJCOM,  and  HQ  USAF/PRPJ, 

(f)  The  unauthorized  landing  may  be 
prosecuted  as  a  criminal  trespass, 
especially  if  a  debarment  letter  has  been 
issued.  Repeated  intentional 
unauthorized  landings  prejudice  the 
user's  FAA  operating  authority  and 
Jeopardize  future  use  of  any  U.S.  Air 
Force  installation. 

Subpart  C— CMI  Ffy-ln  ProcMf  utm 

S8553    avH fly-lna. 

Civil  aircraft  operators  may  be  invited 
to  participate  in  a  U.S.  Air  Force  fly-in 
for  a  base  sponsored  or  funded  activity 
being  held  at  a  specified  U.S.  Air  Force 
installation.  They  will  be  audiorized  use 
only  during  die  period  of  die  event. 

S  855.9    CivNfly^proeMluree. 
(a)  The  installation  ctHumanden 
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(1)  Requests  apim>val  from  the 
MAJCOM  or  SOA. 

(2)  Provides  HQ  USAF/PRP}/XCX)R/ 
XCXX)  and  SAF/PAC  wdi  die  date  and 
purpose  of  die  fly-in. 

(3)  Ensures  diat  DD  Form  2402  is 
completed  by  each  user.  DD  Forms  2400 
and  2401  are  not  required  for  fly-in 
participants. 

(b)  The  MAJCOM  or  SOA  ensures  HQ 
USAF/PRPJ/XOOR/XOOO  and  SAF/ 
PAC  are  advised  of  the  approval  or 
disapproval  for  the  fly-in. 

Note.— This  section  does  not  apply  to  civil 
aircraft  aerobatic  performance  or 
demonstrations  [Part  837  of  this  chapter),  or 
transport-type  (revenue  or  nonrevenue) 
flight*. 

Subpart  D-Civil  Aircraft 

S  655.10    Conditions  for  use  of  US.  Air 
Force  installations. 

The  U.S.  Air  Force  authorizes  use  of 
its  installations  for  a  specific  purpose  by 
a  named  individual  or  company  (not 
transferable  to  a  second  or  third  party) 
which  does  not  extend  to  other  types  of 
civil  aviation  use.  An  approved  landing 
permit  does  not  obligate  die  U.S.  Air 
Force  to  provide  supplies,  equipment,  or 
facilities  odier  than  the  landing,  taxiing, 
arid  parking  areas  (S9  855.17  and  18  of 
this  part).  Personnel  on  board  are  only 
authorized  activities  at  the  installation 
direcdy  related  to  the  type  of  use 
granted.  All  users  are  expected  to 
submit  their  application  (DD  Forms  2400 
2401,  and  2402)  at  least  30  days  in 
advance  of  intended  use  and.  except  for 
weather  alternate  use,  must  contact  the 
appropriate  installation  commander  for 
final  clearance  at  least  24  hours  in 
advance  of  arrival.  Failure  to  comply 
with  either  time  limit  may  result  in 
denied  landing  rights. 

S855.11    Types  of  dvi  us*. 

Listed  below  are  specific  types  of  civil 
use  die  US.  Air  Force  normally 
authorizes.  Others  may  be  considered  if 
sufficient  justificaticni  is  provided. 
Application  for  each  type  of  use  must  be 
made  on  a  separate  DD  Form  2401.  The 
letter  following  each  type  of  use  in 
paragraphs  (a)  dirough  (p)  of  diis  section 
will  be  need  wrfaen  a  landing  permit 
number  is  assigned  (S  855.14(c)  of  diis 
part). 

(a)  Contractor  or  subcontractor 
personnel  (A).  A  U.S.  or  foreign 
contractor  or  subcontractor,  operating 
corporate  «  personal  aircraft,  who  uses 
a  U.S.  Air  Force  installation  to  fiilfill  die 
terms  of  a  U.S.  government  contract 
Verificaticm:  The  oMitractor  or 
subcontracts  must  indicate  on  the  DD 
Form  2401  the  current  government 
contract  numbera;  die  U.S.  Air  Force 


installation  required  for  each  contract;  a 
brief  description  of  the  work  to  be 
performed;  and  the  name,  telephone 
number,  and  address  of  the  government 
contracting  officer. 

Nota^-ftiteBttal  contractora  may  not  land 
at  LI.S.  Air  Force  installatioiu  for  the  purpose 
of  pursuing  or  presentii^  an  unsolicited 
proposal  for  procurement  of  government 
business. 

(b)  Demonstration  flights  (B).  Permits 
an  aircraft  or  aircraft  component 
manufacturer  to  display  or  demonstrate 
aircraft  (nonaerobatic)  or  installed 
components  to  U.S.  government 
representatives  who  have  procurement 
interest  or  authority,  or  certification 
responsibilities. 

Verification:  Nonaerobatic 
demonstration  or  display  must  be  a 
contractual  provision  or  presented  at  the 
request  of  an  authorized  U.S. 
government  representative.  The  name, 
address,  and  telephone  number  of  the 
requesting  government  representative  or 
conb-acting  officer  and  contract  number 
must  be  included  on  the  DD  Form  2401. 

(c)  Active  duty  U.S.  military  (C). 
Authorizes  active  duty  U.S.  military 
memben.  operating  their  own  aircraft  or 
aircraft  leased  at  their  own  expense,  to 
use  any  U.S.  Air  Force  installation  for 
official  duty  transportation  (temporary 
duty  (TDY).  permanent  change  of 
station,  etc)  or  for  private,  nonrevenue 
flights.  (Members  of  die  U.S.  Public 
Health  Service  are  considered  active 
duty  U.S.  military.) 

Verification:  Provide  social  security 
number  in  Uock  1  on  DD  Form  2401. 

(d)  Reserve  Forces  (D).  Permits 
memben  of  the  U.S.  Reserve  Forces 
(including  Reserve  Officer  Training 
Corps  and  National  Guard)  operating 
their  own  aircraft  or  aircraft  leased  at 
their  own  expense,  to  use  a  specific  U.S. 
Air  Force  installation  where  their 
assigned  unit  is  located  to  fulfill  their 
official  duty  commitment  or  for  TDY  at 
other  instaDations  when  on  official 
travel  orders. 

Verification:  Request  routed  through 
commander  for  an  endorsement  which 
validates  military  status  and 
requirement  for  use  of  U.S.  Air  Force 
installations  listed  on  permit 
application.  When  appropriate,  travel 
orders  must  be  on  board  the  aircraft. 

(e)  Civilian  employees  of  the  U.S. 
government  (E).  Permits  civilian 
employees  of  the  U.S.  government, 
operating  their  own  aircraft  or  aircraft 
leased  at  their  own  expense,  to  use  U.S. 
Air  Force  installations  only  for  official 
government  business  travel. 
Verification:  A  copy  of  current  travel 
orders  or  other  official  travel 
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certification  must  be  on  board  the 
aircraft. 

(f)  Special  conveyance  (F).  Permits 
government  personnel  to  use  a  chartered 
aircraft  for  single  flights  between  two  or 
more  points  for  official  business  only. 
The  official  directing  the  travel  must 
authorize  use  of  special  conveyance  and 
arrangements  for  hiring  the  aircraft  must 
be  made  by  a  transportation  office  (AFR 
75-8,  volume  I). 

Verification:  A  copy  of  official  orders 
citing  the  special  conveyance 
authorization  must  be  on  board  the 
aircraft. 

(g)  Retired  U.S.  military  (G).  (Includes 
Regular  and  Reserve  personnel  receiving 
retirement  pay  and  an  identification 
card  authorizing  use  of  the  commissary, 
base  exchange,  and  military  medical 
facilities.)  Permits  retired  U.S.  military 
members,  operating  their  own  or  leased 
aircraft,  to  use  a  U.S.  Air  Force 
installation  in  conjunction  with  activites 
related  to  retirement  entitlements 
authorized  by  law  or  regulation. 
Verification:  A  copy  of  retirement  orders 
must  be  on  file  with  the  approving 
authority. 

(h)  Civil  Air  Patrol  (CAP)  (H).  Permits 
aircraft  owned  and  operated  by  the  CAP 
or  by  a  CAP  member  to  use  designated 
U.S.  Air  Force  installations  for  official 
CAP  activities. 

Verification:  Endorsement  of  the 
application  by  HO.  CAP-USAF/DO, 
Maxwell  AFB  AL  36112-5572. 

(i)  Aero  club  member  (I).  Permits 
individuals  to  operate  their  own  aircraft 
into  and  out  of  die  U.S.  Air  Force 
airfield  where  they  hold  active  aero  club 
membership. 

Verification:  Written  endorsement  on 
the  DD  Form  2401  by  the  aero  club 
manager  which  validates  the 
individual's  aero  club  membership. 
(Members  using  U.S.  Air  Force  aero  club 
facilities  located  on  a  civil  airfield  must 
provide  the  endorsement,  and  DD  Forms 
2400  and  2402  to  the  local  commander. 
DD  Form  2401  is  not  required.) 

(j)  Weather  alternate  airport  (J). 
Permits  scheduled  air  carriers  to  divert 
to  a  specified  U.S.  Air  Force  installation 
when  weather  conditions  require  a 
change  from  the  original  destination 
while  in  flight.  Aircraft  may  not  be 
dispatched  fix)m  the  point  of  departure 
to  a  U.S.  Air  Force  airfield  which  has 
been  designated  as  an  approved 
weather  alternate. 

Verification:  Actual  use  is  predicated  on 
weather  conditions  at  scheduled 
destination.  Scheduled  route  structure 
must  encompass  the  U.S.  Air  Force 
airfield  requested  for  use. 

(k)  Military  Airiift  Command  (MAC) 
contract  or  charter  (K).  Permits  an  air 


carrier  to  use  a  US.  Air  Force 
installation  under  the  terms  of  a  MAC 
contract.  Landing  permits  for  this  type  of 
use  are  processed  by  HQ  MAC/TRC. 
Verification:  International  flights  must 
have  a  MAC  Form  8,  Civil  Aircraft 
Certificate,  on  board  the  aircraft. 
Domestic  flights  must  have  either  a 
Certificate  of  LOCAIR  Operations  (U.S. 
Air  Force— AFLC),  a  Certificate  of 
QUICKTRANS  (U.S.  Navy),  a  Certificate 
of  Coiuier  Service  Operations  (MAC),  or 
a  Certificate  of  Intra-Alaska  Operations 
(MAC)  on  board  the  aircraft. 

(1)  U.S.  government  contract  or 
charter  operator  (L).  Permits  an  air 
carrier  to  use  a  U.S.  Air  Force 
installation  under  the  terms  of  a  U.S. 
government  contract  or  charter 
agreement  by  a  U.S.  government 
department  or  agency  other  than  the 
DOD. 

Verification:  Carrier  must  identify  the 
chartering  agency  and  provide  the  name, 
address,  and  telephone  number  of  the 
government  official  procuring  the 
transportation.  An  official  government 
document  must  be  on  board  the  aircraft 
to  substantiate  that  the  flight  is 
operating  for  a  US.  government 
department  or  agency.  (National 
Aeronautics  and  Space  Administration 
charters  are  identified  by  SF 1169,  U.S. 
Government  Transportation  Request. 
Army  and  Air  Force  Exchange  Service 
(AAFES)  charters  are  identified  by 
AAFES  Form  4150-1,  AAFES  Purchase 
and  Delivery  Order.) 

(m)  Contractor  or  subcontractor 
charter  (M).  An  operator  who  uses  a 
U.S.  Air  Force  installation  for  the 
transportation  of  U.S.  or  foreign 
contractor  or  subcontractor  personnel  or 
cargo  in  support  of  a  current  U.S. 
government  contract. 
Verification:  The  contractor  or 
subcontractor  must  provide  written 
validation  to  the  approving  authority 
that  the  charter  operator  will  be 
operating  on  theij  behalf  in  ftilfilling  the 
terms  of  a  government  contract,  to 
include  current  government  contract 
numbers  and  titles;  the  U.S.  Air  Force 
installations  which  are  required:  and  the 
name,  telephone  number,  and  address  of 
the  government  contracting  officer. 

(n)  DOD  charter  (N).  A  civil  aircraft 
operator  who  uses  a  U.S.  Air  Force 
installation  for  the  official 
transportation  of  DOD  personnel  or 
cargo. 

Verification:  Tender  of  service  approved 
by  the  Military  Transportation 
Management  Command  (MTMC)  and  an 
SF  1169  or  SF  HOB,  U.S.  Government  Bill 
of  Lading,  on  the  aircraft  to  validate  the 
operation  is  for  the  DOD  (AFM  75-2). 
(Passenger  charters  arranged  by  the 


MTMC  are  assigned  a  commercial  air 
movement  (CAM)  or  civil  air  height 
movement  (CAFM)  namber  each  time  a 
trip  is  awarded.  Installations  will 
normally  be  notified  by  message  at  least 
24  hours  in  advance  of  a  pending  CAM 
operation.) 

(0)  Media  (O).  Permits  representatives 
of  the  media  to  gather  information  about 
a  U.S.  government  operation  or  event. 
Use  will  be  considered  on  a  case-by- 
case  basis;  for  example,  if  other  forms  of 
transportation  would  preclude  meeting  a 
production  deadline  or  if  use  would  be 
in  the  best  interest  of  the  U.S. 
government,  authorization  would  be 
warranted.  DD  Forma  2400  and  2402 
should  be  on  file  with  HQ  USAF/PRPJ  to 
ensure  prompt  telephone  approval  for 
validated  requests. 

Verification:  Concurrence  of  the 
installation  commander,  base  operations 
officer,  and  public  af&irs  officer. 

(p)  Other.  Under  certain 
circumstances,  based  on  the  justification 
provided,  use  of  U.S.  Air  Force 
installations  may  be  authorized  for 

(1)  Aircraft  certification  testing  as 
required  by  FARs  which  does  not 
involve  use  of  Air  Force  testing 
hardware  (P). 

(2)  Commercial  development  testing  at 
Air  Force  flight  test  facilities  (Part  835  of 
this  chapter)  (Q). 

(3)  Commercial  charter  operations  (R). 

(4)  Commercial  aircrew  training  flights 
(S). 

(5)  Private,  nonrevenue  producing 
flights  (T). 

(6)  Temporary  scheduled  air  service 
(U). 

(7)  Foreign  government  charter  (V). 

(8)  Flights  transporting  foreign 
military  sales  (FMS)  material  (W). 
(Hazardous,  oversized,  or  classified 
cargo  only.) 

Verification:  Cargo  information  must  be 
provided  as  specified  in  S  855.24  of  this 
part.  Application  must  also  include  the 
Department  of  Transportation 
exemption  nimiber  when  hazardous 
cargo  is  to  be  transported,  if  required. 

(9)  Certified  flight  record  attempts  (X). 

(10)  Political  candidates  (Y).  (For 
security  reasons  only.)  Aircraft  either 
owned  or  chartered  explicitly  for  a 
Presidential  or  Vice  lYesidential 
candidate,  including  not  more  than  one 
accompanying  overflow  aircraft  for  the 
candidate's  staff  and  press  corps. 
Candidate  must  be  a  Presidential  or 
Vice  Presidential  candidate  who  is  being 
furnished  protection  by  the  U.S.  Secret 
Service.  Aircraft  clearance  is  predicated 
on  the  Presidential  or  Vice  Presidential 
candidate  being  aboard  one  of  the 
aircraft  (either  on  arrival  or  departure). 
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After  normal  duty  hours,  flight  schedule 
changes  must  be  reported  through  the 
HQ  U.S.  Air  Force  Operations  Center. 
Normal  landing  fees  will  be  chaiged. 
Fuel  may  be  sold  on  a  cash  or  credit 
basis  (AFR 144-9).  To  reduce  conflict 
with  U.S.  statutes  and  U.S.  Air  Force 
operational  requirements,  and  to 
provide  expeditious  handUing  of  aircraft 
and  passengers,  the  following  guidance 
applies  for  the  installation  commander 

(i)  Minimum  official  (base  officials) 
welcoming  party. 

(ii)  No  special  facilities  are  to  be 
provided. 

(iii)  No  onbase  political  rallies  or 
speeches. 

(iv)  No  official  transportation  should 
be  provided  for  unauthcnized  personnel 
(press,  local  populace,  etc.).  Verification: 
The  Secret  Service  must  confirm  that 
use  has  been  requested  in  support  of 
their  security  responsibilities. 

(11)  Aircraft  either  owned  or 
personally  chartered  for  transportation 
of  the  President,  Vice  President,  or  a 
past  President  of  the  U.S.;  the  head  of 
any  U.S.  federal  department  or  agency; 
or  a  member  of  die  Congress  (Z).  Use  by 
other  than  the  President  or  Vice- 
President  must  be  for  official 
government  business.  Any  request 
received  by  MAJCOM  or  installation 
commanders  from  or  for  members  of  the 
Congress  must  be  reported  to  the 
Director  of  Legislative  Liaison  (SAF/LL) 
as  prescribed  in  AFR  11-7. 

S  855.12    Approvlna  authority. 

The  authority  to  approve  or 
disapprove  civil  aircraft  use  of  U.S.  Air 
Force  installations  is  vested  in: 

(a)  Directorate  of  Programs  and 
Evaluation,  Deputy  Directorate  for 
Bases  and  Units  (HQ  USAF/PRPJ).  HQ 
USAF/PRPJ  may  act  on  any  request  for 
any  type  of  civil  aviation  use;  however, 
it  reserves  exclusive  approval  authority 
for  the  following: 

(1)  Use  of  multiple  U.S.  Air  Force 
installations  whidi  are  within  the 
jurisdiction  of  multiple  MAJCOMs  or 
SOAs,  except  as  delegated  in  paragraph 
(b)  of  this  section. 

(2)  Those  listed  in  S  855.11  (o)  and  (p) 
of  this  part  except  as  specifically 
delegated  to  another  approving 
authority. 

(3)  Joint-use  (5  855.28  of  diis  part). 

(4)  Any  unusual  or  imique  use  not 
specifically  authorized  by  this 
regulation. 

(b)  MAJCOM.  SOA,  or  installaUon 
commander.  With  the  exception  of  those 
uses  reserved  for  HQ  U.S.  Air  Force  and 
HQ  MAC  approval  (paragraphs  (a)  and 
(d)  of  this  section),  MAJCOMs,  SOAs,  or 
installation  commanders  may  approve 
or  disapprove  applications  (DD  Forms 


2400, 2401,  and  2402)  for  types  of  use 
described  in  S  855.11  of  this  part  at 
installations  under  their  jurisdiction. 
Additionally,  they  may  give  approval  for 
one-time,  official  business  operations 
which  are  in  the  best  interest  of  the  U.S. 
government  and  do  not  violate  other 
provisions  of  this  regulation.  As  a 
minimum,  for  one-time  flights  authorized 
under  this  paragraph,  insivance 
verification  and  a  completed  DD  Form 
2402  must  be  provided  before  the 
aircraft  operates  into  the  U.S.  Air  Force 
airfield.  Authority  to  approve  civil 
aircraft  use  of  U.S,  Air  Force  airfields  on 
foreign  soil  may  be  limited. 
Commanders  outside  the  continental 
U.S.  (CONUS)  must  be  familiar  with 
international  agreements  which  may 
render  inapplicable,  in  part  or  in  whole, 
provisions  of  this  regulation. 

(c)  Commander,  Alaskan  Air 
Command  (AAC).  In  addition  to 
paragraph  (b)  of  this  section,  the 
Commander,  AAC,  may  approve  and 
disapprove  landing  permits  for  use 
under  9  855.11(p){3)  and  (5)  at  Alaskan 
airstrips  within  the  jurisdiction  of  HQ 
Tactical  Air  Command  (TAC)  and  HQ 
AAC,  with  the  exception  of  Shemya 
AFB.  All  use  of  Shemya  AFB  will  be 
approved  by  HQ  USAF/PRPJ.  HQ  AAC 
must  provide  HQ  TAC/DOO  widi  a 
copy  of  all  permits  approved  for  use  of 
TAC  airfields. 

(d)  Commander,  MAC.  In  addition  to 
paragraph  (b)  of  this  section,  the 
Commander,  MAC.  may  approve  use  of 
U.S.  Air  Force  installations  worldwide 
for  flights  in  support  of  MAC  contracts. 

(e)  Commander.  Pacific  Air  Forces 
(PACAF).  In  addition  to  paragraph  (b)  of 
this  section,  the  Commander,  PACAF, 
may  approve  private,  nonrevenue  flights 
transiting  Wake  Island  for  refueling 
purposes. 

(f)  Commander,  Air  Force  Space 
Conunand  (AFSPACECOM).  In  addition 
to  paragraph  (b)  of  this  section,  the 
Commander,  AFSPACECOM,  may 
approve  civil  flights  transiting 
Sondrestrom  AFS,  Greenland,  for 
refueling  purposes. 

(g)  USDAO.  The  USDAO,  acting  on 
behalf  of  HQ  USAF/  PRPJ,  may  approve 
a  request  for  a  one-time  landing  at  a 
U.S.  Air  Force  installation  provided: 

(1)  The  request  is  for  official 
government  business  of  either  the  U.S. 
or  the  country  to  which  the  USDAO  is 
accredited. 

(2)  The  U.S.  Air  Force  installation  is 
located  within  the  country  to  which  the 
USDAO  is  accredited. 

(3)  Approval  will  not  violate  any 
agreement  with  the  host  country. 

(4)  The  installation  commander 
concurs. 


S86&13   Applcation prooMlwM. 

The  prospective  user  can  obtain  a 
copy  of  this  part  (AFR  55-20)  and  the 
required  forms  from  a  U.S.  Air  Force 
installation  or  an  approving  authority. 
The  user  is  responsible  for  reviewing  the 
regulation  and  accurately  completing  the 
forms  before  submitting  them  to  the 
approving  authority  ({  855.12  of  this 
part).  The  types  of  use  normally 
authorized  are  specified  in  S  855.11  of 
this  part  The  verification  required  for 
each  type  of  use  must  be  included  with 
the  application.  To  allow  time  for 
processing,  all  documents  and  a  self- 
addressed,  stamped  envelope  should  be 
submitted  at  least  30  days  before  the 
date  of  the  first  intended  landing.  The 
name  of  the  user  must  be  the  same  on 
all  forms.  Original  handscribed 
signatures,  not  facsimile  elements,  are 
required  on  all  forms.  I^spective  civil 
users  of  a  U.S.  Air  Force  installation 
must  apply  for  authorization  as  follows: 

(a)  Have  the  insurance  company  or  its 
authorized  agent  complete  and  sign  DD 
Form  2400.  Hie  user  name  in  item  3  of 
the  DD  Form  2400  must  correspond  with 
the  user  name  in  item  1  of  DD  Form 
2401.  All  coverages  must  be  stated  in 
U.S.  dollars.  See  table  1  for  required 
minimum  coverage.  The  DD  Form  2400  is 
valid  until  1  day  before  insurance 
expiration  date.  A  DD  Form  2400  with 
the  statement  "until  cancelled"  in  lieu  of 
a  specific  expiration  date  is  valid  for  2 
years  from  the  effective  date.  Upon 
expiration,  the  DD  Form  2400  must  be 
resubmitted  along  with  DD  Form  2401 
for  continued  use  of  Air  Force 
installations.  The  DD  Form  2400  may  be 
sent  to  the  approving  authority  by  either 
the  user  or  insurer. 

(b)  Prepare  and  sign  a  separate  set  of 
DD  Forms  2401  for  each  type  of  use 
requested.  Submit  DD  Form  2401  in  an 
original  and  two  copies  when  HQ 
USAF/PRPJ  is  the  approving  authority, 
and  an  original  and  three  copies  for 
other  approving  authorities. 

(1)  Provide,  in  alphabetical  order,  tlie 
name  and  location  of  each  U.S.  Air 
Force  installation  requested  for  use. 
(The  statement  "Any  U.S.  Air  Force 
Installation  Worldwide"  is  acceptable 
for  users  performing  MAC  charters. 
"Any  U.S.  Air  Force  Installation  Within 
the  CONUS"  is  acceptable,  if  warranted 
by  official  government  business,  for 
other  users.) 

(2)  Provide  a  brief  explanation  of 
purpose  for  use  with  verification  for 
each  type  of  use  as  specified  in  §855.11 
of  this  part.  When  the  purpose  for  use 
does  not  correspond  with  the  categories 
listed  in  §855.11  of  this  part,  it  may  be 
considered  if  sufficient  justification  is 
provided. 
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(3)  Aircraft  regUtration  numbers  are 
required  unless  the  DD  Form  Z400 
indicates  coverage  for  "any  aircraft  of 
the  listed  model  owned  and  or 
operated"  in  lieu  of  specific  registration 
numbers  (S  855.15  of  this  part].  All  other 
aircraft  information  must  be  provided. 

(4)  The  period  of  use  is  determined  by 
the  insurance  expiration  date  shown  on 
a  completed  DD  Form  2400.  Except 
where  an  earlier  date  of  expiration  is 
indicated  on  the  permit,  the  landing 
permit  will  expire  1  day  before  the 
insurance  coverage  expiration  date 
shown  on  DD  Form  2400,  or  2  years  from 
the  date  the  permit  is  issued  when  the 
insurance  expiration  date  either  exceeds 
2  years  or  is  indefinite  [for  example, 
"until  cancelled"). 

(5)  Once  the  DD  Form  2401  has  been 
approved  and  distributed,  users  may 
make  no  further  entries  or  amendments 
without  the  consent  of  the  approving 
authority. 

(6)  Upon  expiration,  resubmit  DD 
Form  2401  along  with  DD  Form  2400  for 
continued  use  of  U.S.  Air  Force 
installations. 

(c)  Complete,  sign,  and  send  original 
DD  Form  2402  to  the  approving 
authority.  When  the  user  is  a 
corporation,  the  DD  Form  2402  must  be 
completed  and  signed  by  a  second 
corporate  officer  (other  than  the  officer 
executing  DD  Form  2402]  to  certify  the 
signature  of  the  first  officer.  As 
necessary,  the  U.S.  Air  Force  also  may 
require  that  the  form  be  authenticated 
by  an  appropriately  designated  third 
official.  Once  the  completed  and  signed 
DD  Form  2402  has  been  accepted  by  an 
approving  authority,  and  unless 
rescinded  for  cause,  it  is  valid  until 
obsolete,  and  need  not  be  resubmitted  to 
the  same  approving  authority. 

S  855.14    Processing  prooedurM. 

Upon  receipt  of  an  application  (DD 
Forms  2400,  2401,  and  2402]  for  use  of  a 
U.S.  Air  Force  installation,  the 
approving  authority: 

(a]  Determines  the  availability  of  the 
installation  and  its  capability  to 
accommodate  the  type  of  use  requested. 

(b]  Determines  the  validity  of  the 
request  and  ensures  all  entries  on  DD 
Forms  2400,  2401,  and  2402  are  in 
conformance  with  this  regulation. 

(c]  Approves  DD  Form  2401  (with 
conditions  or  limitations  Usted]  by 
completing  all  items  in  the  approving 
authority  section.  Installation 
commanders  assign  a  permit  number 
comprised  of  the  last  three  letters  of  the 
installation's  International  Civil 
Aviation  Organization  (ICAO)  code 
identifier,  the  last  two  digits  of  the 
calendar  year,  a  four-digit  number 
sequentially  assigned,  and  a  letter  suffix 


(§  855.11  of  this  part]  indicating  the  ty]}e 
of  use;  such  as  AOW  86-OOOlC. 
MAICOMs,  SOAs.  and  USDAOs  use  a 
three-position  organization 
abbreviation;  such  as  MAC  86-0002K. 

(d]  Disapproves  the  request  if: 
(1)  Use  interferes  with  current 

operations,  security,  or  safety. 

(2]  Adequate  civil  facilities  are 
collocated  or  available  in  the  proximity 
of  the  requested  U.S.  Air  Force 
installation  when  use  is  not  required  for 
official  govemmect  business 
(5  855.1(a](8)]. 

(3)  Use  could  result  in  substantial 
competition  with  civil  airports  or  air 
carriers. 

(4]  Civil  user  has  not  fully  complied 
with  this  regulation. 

(e]  Distributes  die  approved  DD  Form 
2401  before  the  first  intended  landing, 
when  possible,  and: 

(1]  Retains  original. 

(2]  Returns  two  copies  to  the  user. 

(3)  Provides  a  oopy  to  HQ  USAF/ 
PRPJ,  when  the  approving  authority  is 
other  than  HQ  USAF/PRPJ.  HQ  USAF/ 
PRPJ  will  provide  a  computer  printout  of 
current  landing  permits  to  the 
MAJCOMs.  The  MAJCOMs  will  make 
distribution  to  the  appropriate 
installations. 

§855.15    Insurance  requirements. 

Each  user  who  applies  for  permission 
to  land  at  a  U.S.  Ak  Force  installation 
must  present  proof  of  third-party 
liability  insurance  on  DD  Form  2400, 
with  the  amounts  stated  in  U.S.  dollars. 
The  policy  number,  effective  date,  and 
expiration  date  are  required.  The 
statement  "until  cancelled"  may  be  used 
in  lieu  of  a  specific  expiration  date.  The 
geographical  area  of  coverage  must 
include  the  area  where  the  U.S.  Air 
Force  installation  of  proposed  use  is 
located.  If  several  aircraft  or  aircraft 
types  are  included  under  the  same 
policy,  a  statement  such  as  "all  aircraft 
owned,"  "all  aircraft  owned  and  or 
operated,"  or  "all  aircraft  operated," 
may  be  used  in  lieu  of  aircraft 
registration  numbers.  To  meet  the 
insurance  requirements,  either  Split 
Limit  coverage  for  Bodily  Injury, 
Property  Damage,  and  Passengers  or  a 
Single  Limit  coverage  is  required.  The 
coverage  carried  will  be  at  the  expense 
of  the  user  with  an  insurance  company 
acceptable  to  the  U.S.  Air  Force  and 
must  be  current  during  the  period  tl^e 
U.S.  Air  Force  installation  will  be  used. 
The  liability  required  is  computed  on  the 
basis  of  aircraft  maximum  gross  takeoff 
weight  (MGTOW]  and  passenger  or 
cargo  configuration.  Minimum  coverage 
will  not  be  less  than  the  amount 
indicated  in  table  1. 


Table  1.— AiRCRAFT  Liabiuty  Coverage 
Requirements 


[SMad  in  U.a  do*m] 


(a)  CMI  aircraft  withoui 
pasaanger  aeati 

12.500  poundi  and 
undar— 

Each  peraon 

Each  accident _. 

Over  12,500  pounda— 

Each  paraon„.„_».„. 

Each  accident 

(b)  Civil  aircraft  with 
pasaanger  saata 

12,500  pounda  and 
undar — 

Each  person 

Each  accident 

Over  12,500  pound»— 

Each  paraon 

Each  acddertt 


BodHy 

»**y 


ssoaooo 

1.000,000 
SOOlOOO 


5.ooaooo 


soaooo 

1,000.000 

500.000 

5.000.000 


Property 


S500,000 


3.000.000 


500.000 


3.000.000 


$500,000 

•500.000 

500,000 
'500,000 


•  T  imea  number  ov  paaaangar  testa. 

■Tniea  75  percent  limaa  nwnbar  oi  paaaanger  seat*. 

(a]  Any  insurance  presented  as  a 
single  limit  of  liability  or  a  combination 
of  primary  and  excess  coverage  will  be 
an  amount  equal  to  or  greater  than  the 
minimums  required  fcr  bodily  injury, 
property  damage,  and  passengers  for 
each  accident  as  indicated  in  table  1. 

(b]  Each  user's  policy  will  specifically 
provide  that: 

(1]  The  insurer  waites  any  right  or 
subrogation  they  may  have  against  the 
U.S.  by  reason  of  any  payment  made 
under  the  policy  for  injury,  death,  or 
property  damage  that  might  arise  out  of 
or  in  connection  with  the  insured's  use 
of  any  U.S.  Air  Force  installation. 

(2]  The  insurance  afforded  by  the 
policy  applies  to  the  liability  asstmied 
by  the  insured  under  DD  Form  2402. 

(3]  If  the  insurer  or  the  insured  cancels 
or  reduces  the  amount  of  insurance 
afforded  under  the  listed  policy  before 
the  expiration  date  indicated  on  DD 
Form  2400,  the  insurer  will  send  written 
notice  of  policy  cancellation  or  coverage 
reduction  to  the  approving  authority  at 
least  30  days  before  the  effective  date  of 
the  cancellation  or  reduction.  (The 
policy  must  state  that  any  cancellation 
or  reduction  wiU  not  be  effective  until  at 
least  30  days  after  such  notice  is  sent.) 


S  855.16 
fees. 


Landing,  parking,  and  storage 


(a]  Fees.  All  fees  ane  normally  due 
and  collectable  at  time  of  use  of  any 
U.S.  Air  Force  airfield  and  are  deposited 
with  the  accounting  and  finance  officer 
using  DD  Form  1131,  Cash  Collection 
Voucher.  In  some  instances,  it  may  be 
necessary  to  bill  the  aser  for  charges 
incurred.  Guidance  asd  assistance  may 
be  obtained  from  the  installation 
accounting  and  finance  officer.  The 
landing,  parking,  and  storage  fees 
(tables  2  and  3]  are  based  on  the  aircraft 
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MGTOW.  The  installation  commander 
may  permit  parking  and  storage  on  a 
nonexclusive,  temporary,  or  intermittent 
basis,  when  compatible  with  military 
requirements.  The  time  that  an  aircraft 
spends  on  an  installation  is  at  the 
discretion  of  the  installation  commander 
but  should  be  linked  to  the  type  of  use 
authorized.  At  those  locations  where 
there  are  U.S.  Air  Force  aero  clubs, 
parking  and  storage  privileges  may  be 
permitted  in  the  area  designated  for 
aero  club  use  without  regard  for  the  type 
of  use  authorized,  if  consistent  with  aero 
club  policies.  Any  such  permission  may 
be  revoked  upon  notice,  based  on 
military  needs  and  the  installation 
commander's  discretion. 

(b)  Exceptions.  The  landing,  parking, 
and  storage  fees  are  not  applicable  for 
civil  aircraft  which  are: 


(1)  Privately  owned,  leased,  or 
operated  by  active  duty  military 
members,  retired  U.S.  mihtary  members, 
CAP  members,  members  of  the  Reserve 
Forces,  or  U.S.  government  civilian 
employees. 

(2)  Operated  by  aero  club  members 
(5  855.11(1)). 

(3)  Operated  in  support  of  official 
government  business,  including  those 
authorized  use  under  S  855.11(b).  or  any 
use,  the  cost  of  which  is  subject  to 
reimbursement  by  the  U.S.  government. 

(4)  Foreign  government-owned  aircraft 
as  indicated  in  §  855.25. 

(5)  Foreign  civil  aircraft  chartered  for 
use  by  foreign  heads  of  state  on  official 
state  visits. 

(6)  Exempt  from  the  requirement  for  a 
civil  aircraft  landing  permit. 


Table  2.— LANorNG  Fees 


Akcran  mn  groM  itfMofl 
Wl  (MGTOW) 

NomiallM 

' 

Unaithor- 
izwltoe 

Memiontf  tee 

Mnmum 
toe 

us. 

tsrrllonas 

possw- 

sions 

Owar- 

SSBS 

$1.50/1,0001)  MGTOW 

S1.70/1.000  1)  MGTOW 
or  ftaclion  •wrm. 

$20 
25 

X 

X 
X 
X 

Up  to  and  inciudkig 

100 
300 

X 

X 
X 
X 

1^500l>. 

12.501  to  40.000  b 

Ovar  40  000  K) 

600 

by  100%  or  200%. 

X 

X 

Table  3.— Parking  and  Storage  Fees 

n  24-liaur  pwtod  or  Ins 

MMmum 

Chaig*  bagint 

Ramp 

HSHB- 

sr 

$1.00/100.0001)  MGTOW 

or  tadion  ttwrwt 

t20 
20 

6  hours  .„ _. 

._.. 

X 

(2.00/100.000  (>  MGTOW 

3r*«*)nmwo«        

lmm«>ilBty _ 

X 

S  855.17    Aviation  fiMl  and  ol  purchuM. 

When  a  user  qualiHes  under  the 
provisions  of  AFR 144-8.  purdiase  of 
U.S.  Air  Force  fuel  and  oil  may  be  made 
on  a  cash  basis,  or  on  a  credit  basis 
after  establishment  of  an  Authorized 
Credit  Letter  (AFR  144-9.  attachment  1). 
The  Authorized  Credit  Letter  must  be 
submitted  to  HQ  USAF/PRPJ  and 
approved  by  SA-ALC/ACFMA.  Kelly 
AFB  TX  78241-500a  before  products  can 
be  purchased  on  credit.  Aviation  fuel 
charges  will  be  billed  as  prescribed  in 
AFR  144-9  and  AFM  87-1,  volume  I.  part 
three,  chapter  1. 

S  855.18    Supply  and  sarvica  diargM. 

Supplies  and  services  furnished  to  a 
user  will  be  charged  for  as  prescribed  in 
AFM  67-1,  volume  L  part  one.  chapter 
10.  section  N.  subsection  2,  and  AFR 
177-102.  paragraph  29.24.  A  personal 
check  with  appropriate  identification, 
cashier's  check,  money  order,  or  cash  is 


an  acceptable  means  of  payment. 
Charges  for  handling  FMS  cargo  are 
prescribed  in  AFR  170-3. 

Subpart  E— Foreign  Gk>vemment 
Aircraft 

9855.19    Qanarallnfonnatlon 

All  foreign  mihtary  or  foreign 
government-owned,  noncommercially 
operated  aircraft  (S  e55.2(k))  must  have 
authorization  before  using  U.S.  Air 
Force  installations.  Where  agreements 
do  not  exist  between  the  U.S.  and  a 
foreign  government  or  between  the  U.S. 
Air  Force  and  a  foreign  air  force  for 
reciprocal  use  by  mihtary  aircraft,  the 
foreign  government  must  specifically 
request  permission  for  its  aircraft  to 
land  at  U.S.  Air  Force  installations. 

Note. — Pennission  to  land  at  U.S.  Air  Force 
installatioru  in  the  U.S.  or  foreign  countries 
does  not  constitute  nor  take  the  place  of 


diplomatic  or  other  overflight  clearance 
requirements. 

§855.20    Application  procadures. 

Foreign  government  aircraft  are  not 
required  to  submit  DD  Forms  2400,  2401, 
and  2402  for  permission  to  land  at  a  U.S. 
Air  Force  installation,  histead,  the 
foreign  government  must: 

(a)  Complete  and  send  written  request 
through  its  air  attache  to  HQ  USAF/ 
CVAII,  Washington,  DC  20330-2006,  a 
minimum  of  72  hours,  excluding 
Saturday.  Sunday,  and  U.S.  holidays, 
before  first  intended  landing.  (For  use  of 
U.S.  Air  Force  installations  in  the  Canal 
Zone,  all  Latin  American  countries  are 
authorized  to  submit  their  requests 
direct  to  Commander.  Southern  Air 
Division  (USAFSO),  APO  Miami  34001- 
5000.  Requests  must  be  submitted  at 
least  24  hours  in  advance.) 

(b)  Submit  a  request  for  diplomatic 
clearance  to  the  Department  of  State,  if 
flight  to  U.S.  territory  is  desired,  unless 
flight  in  U.S.  airspace  is  already 
authorized  by  an  appropriate  agreement 

(c)  Submit  a  request  for  diplomatic  or 
other  required  clearance  to  each 
appropriate  foreign  coimtry  which  is  to 
be  overflown  or  in  which  a  landing  is  to 
be  made,  when  use  of  a  U.S.  Air  Force 
installation  in  a  foreign  country  is 
desired. 

S  855.21    Procaaaing  procaduraa. 

When  an  appUcation  is  received,  the 
approving  authority: 

(a)  Determines  the  availabiUty  of  the 
installation  and  its  capabihty  to 
accommodate  the  user  request. 

(b)  Ensures  that  the  prospective 
foreign  government  user  has  a  valid 
requirement. 

S  855.22    Approving  auttiorlty. 

(a)  Assistant  Vice  Chief  of  Staff, 
International  Affairs  Division  (HQ 
USAF/CVAII).  HQ  USAF/CVAD  acts  on 
all  requests  for  use  of  a  U.S.  Air  Force 
installation  by  foreign  government 
aircraft  except  those  specifically 
delegated  to  another  approving 
authority.  An  aircraft  landing 
authorization  number  (ALAN)  is 
assigned  each  request  approved  for 
foreign  government  aircraft.  HQ  USAF/ 
CVAII  will  obtain  telephonic  clearance 
from  the  consohdated  command  post  at 
Howard  AFB,  Panama,  before  issuing  an 
ALAN  to  any  country  whose  aircraft  are 
transiting  Howard  while  en  route  to  or 
from  the  U.S.  Appropriate  U.S.  Air  Force 
installations,  MAJCOMs,  and  Air  Staff 
offices  will  be  notified  by  message. 

(b)  Commander,  USAFSO. 
Commander.  USAFSO  may  act  on 
requests  from  any  Latin  American 
country  for  the  country's  military 
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aircrafl.  or  othar  govemmaBt-owned 
aircraft  not  engaged  in  commacial 
operations,  to  use  U.S.  Air  Force 
installations  imderUSAFSO  control, 
ensateg  all  autliorizations  are 
oonaistant  with  current  directives. 
USAFSO  will  provide  aiqnopriate 
billing  instructions  and  flight 
information  in  a  landing  authorization 


Avtatton  ftisl  and  d  purchaaas. 
U.S.  Air  Force  aviation  fuel  and  oil 
may  be  purchased  for  foreign 
government  aircraft  as  authorized  by 
separate  agreement  or  as  stated  in  the 
notification  message.  Aviation  fuel  and 
oil  charges  will  be  billed  as  prescribed 
in  AFM  67-1.  volume  L  chapter  1. 

f«6&24   Foreign mMtary sales (FMS) 


(a)  FMS  charges.  So  that  the  U.S.  Air 
Force  may  properly  apply  charges  for 
loading  and  other  services  performed  in 
suppOTt  of  foreign  government  aircraft 
transporting  FMS  cargo,  the  following 
information  is  required  on  each  request: 

(1)  Description  of  cargo 
(nomenclature]  to  include  requisition 
numbers,  if  available,  applicable  FK4S 
case(8]  number(8),  and  delivery  term 
codes. 

(2)  U.S.  Air  Force  agency  with  which 
prior  arrangements  have  been  made  for 
provision  of  military  teiminal  loading 
and  or  other  services. 

(3)  U.S.  govenunent  FMS  case 
management  agency  to  which  costs  for 
services  rendered  are  chargeable. 

(4)  Name,  address,  and  telephone 
number  of  freight  forwarder. 

(5)  Name,  address,  and  telephone 
number  of  shipper. 

(b)  Explosives  and  other  hazardous 
material.  Aircraft  transporting 
hazardous  material  must  spe^fy  in 
paragraph  5  of  the  ALAN  request  the 
U.S.  Department  of  Transportation 
proper  shipping  name  and  hazard  class 
with  respective  ntunber  of  pieces, 
weight  and  cube.  Additionally,  in  the 
case  of  explosives,  provide  net 
explosive  weight  of  each  explosive  class 
and  identify  the  U.S.  facility  where  the 
hazardous  material  is  to  be  loaded  or 
unloaded. 

(c)  Loading  services.  When  an  aircraft 
picks  up  or  delivers  material  at  a  U.S. 
Air  Force  base,  it  must  be  equipped  with 
sufficient  cargo  pallets  and  or  tiedown 
materials  to  facilitate  loading. 
Compatible  463L  pallets  and  nets  will  be 
exchanged  on  a  one-for-one  basis  for 
serviceable  units.  Nonstandard  pallets 
and  nets  cannot  be  exchanged;  however, 
they  will  be  used  to  build-up  cargo  loads 
after  arrival  of  the  aircraft  Aircraft 
arriving  without  sufficient  caigo  loading 


and  tiedown  devioes  must  be  floor 
loaded  and  the  aircraft  crew  will  be 
responsible  for  purchasing  necessary 
ropes,  chains,  etc. 

S  855.2S    Supply  and  service  ctiarges. 

(a)  Supplies  and  services  furnished  to 
a  foreign  government  aircraft  which  are 
not  covered  by  an  FMS  case  will  be 
charged  for  as  prescribed  in  AFM  67-1, 
volume  I.  part  one,  chapter  10,  section  N. 
subsection  2;  AFR 177-102,  paragraph 
29.24:  and  AFR  170-3;  or  other 
applicable  laws  and  regulations. 

(b)  Invoicing  procedures  for  terminal 
services  (aircraft  loading  or  unloading) 
prescribed  in  AFR  177-112,  paragraph  4- 
25,  wiU  be  used  except  when  loading  or 
unloading  services  are  chargeable  to  an 
FMS  case;  that  is,  material  assigned 
delivery  term  code  8  in  the  DD  Form 
1513.  U.S.  DOD  Offer  and  Acceptance. 
FMS  material  assigned  delivery  term 
code  8  will  be  billed  to  the  FMS  case  as 
prescribed  in  AFR  170-3. 

(c)  Commimicatlons  services  are 
normally  provided  only  for  official 
government  business.  If  charges  accrue 
to  the  U.S.  government  reimbursement 
must  be  provided. 

§  855.26    Landing,  parldng,  and  storage 


Fees  will  not  be  charged  for  foreign 
military  or  foreign  government  aircraft 
unless  specified  in  the  HQ  USAF/CVAII 
message  granting  authorization  for 
landing. 

S  855.27    Waiver  authority. 

HQ  USAF/CVAII  reserves  the  right  to 
waive  the  above  procedures  for  any 
unusual  or  unique  use  not  specifically 
authorized  by  this  regulation  for  use  of 
U.S.  Air  Force  facilities  by  foreign 
government  aircraft. 

Subpart  F— Joint  Use  of  a  U.S.  Air 
Force  Installation 

S855.28    U.a.  Air  Farce  JoM-uaepolcy. 

Joint-use  of  a  U.S.  Air  Force 
installation  will  be  considered  only  if 
there  will  be  no  compromise  of  military 
response,  security,  readiness,  or  safety 
and  when  requested  by  authorized  local 
government  representatives  eligible  to 
sponsor  a  public  airport.  Such  requests 
are  considered  and  evaluated  on  an 
individual  basis  by  all  reviewing  levels. 
Generally,  an  airfield  will  be  considered 
for  joint-use  if  it  does  not  have  a  nuclear 
alert  force,  pilot  training,  nuclear 
storage,  or  a  major  classified  mission. 
Civil  operations  must  begin  within  5 
years  of  formalizing  an  agreement 

S  855.29    Procedurss  for  sponsor. 

To  initiate  consideration  for  joint-use 
of  a  U.S.  Air  Force  installation,  a  formal 


proposal  must  be  submitted  by  a  local 
government  agency  eli^ble  to  sponsor  a 
public  airport  to  the  installation 
commander,  and  include  the  following: 

(a)  Type  of  operatioa. 

(b)  Type  and  number  of  aircraft  to  be 
located  on  or  operating  at  the 
installation. 

(c)  An  estimate  of  the  number  of 
annual  operations  for  &e  first  5  years. 

$855.30    Procedures  for  U.S.  Air  Forces. 

(a)  The  installation  commander,  on 
receipt  of  the  request  without 
precommitment  or  comment  will  send 
the  dociunents  to  the  Air  Force 
representative  at  the  FAA  regional 
office  within  the  geographical  area 
where  the  installation  is  located,  with 
an  information  copy  to  HQ  USAF/PRPJ. 

(b)  The  U.S.  Air  Force  representative 
at  the  FAA  regional  office  will  provide 
comments  on  the  request  regarding 
airspace,  air  traffic  control,  and  other 
related  areas,  return  the  request  with 
appropriate  comments  to  the  installation 
commander,  and  adviae  local  FAA 
personnel  of  the  proposal  for  joint-use. 
Operational  considerations  will  be 
based  on  the  premise  that  military 
aircraft  will  receive  priority  handling 
(except  in  emergencies),  if  traffic  must 
be  adjusted  or  resequenced.  Manpower 
increases  in  air  traffic  control  or  related 
support  activities  required  solely  for  the 
civil  operation,  normaOy  will  not  be 
considered  but  if  accommodated,  must 
be  fully  reimbursed  by  the  joint-use 
sponsor.  Additional  equipment  or 
relocation  of  equipment  must  be  funded 
by  the  civil  sponsor. 

(c)  The  installation  commander  will 
comment  on  the  request  and  send  the 
comments  and  all  related  documents 
through  channels  to  HQ  USAF/PRP]. 

(d)  The  U.S.  Air  Force  will  act  as  lead 
agency  for  the  preparation  of  the 
environmental  analysis  (Part  989  of  this 
chapter).  The  community  government 
representatives,  working  in  coordination 
with  local  U.S.  Air  Force  personnel  and 
other  concerned  local  or  federal 
officials,  must  identify  the  proposal, 
develop  conceptual  alternatives,  and 
provide  planning,  socioeconomic  and 
environmental  information  as  specified 
by  HQ  USAF/LEEV.  Ihe  information 
must  be  complete  and  accurate  in  order 
to  serve  as  a  basis  for  the  preparation  of 
U.S.  Air  Force  environmental 
documents.  The  sponsor  will  normally 
fund  the  environmental  studies  required 
for  the  environmental  imi>act  analysis 
process.  Environmental  analysis 
requirements  can  be  obtained  from  HQ 
USAF/LEEV.  Washington.  DC  20332- 
5000. 
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(e)  In  addition  to  the  environmental 
analysis,  HQ  USAF/PRPJ  will  consider 
all  of  the  following  factors  when 
evaluating  a  joint-use  proposal: 

(1)  The  current  and  programmed 
military  activities  at  the  installation. 

(2)  Runway  and  taxiway  facilities. 
Joint-use  will  normally  not  be 
considered  at  locatiohs  with  single 
runway  capacity. 

(3)  Security.  Joint-use  increases  the 
possibility  for  sabotage,  terrorism,  and 
vandalism.  Joint-use  will  not  be 
considered: 

(i)  If  mihtary  and  civil  aircraft  would 
be  collocated. 

(ii)  When  other  than  normal  airfield 
facilities  would  be  shared. 

(iii)  If  access  to  the  civil  facilities 
would  require  routine  transit  through  the 
base. 

(4)  Availability  of  supplies  and 
maintenance  services. 

(5)  Volume  and  type  of  military  traffic, 
(i)  Compatibility  of  proposed  civil 

operations  with  present  and  planned 
military  operations. 

(ii)  Normally,  aircraft  must  be 
certified  for  operation  under  instrument 
flight  rules  (IFR).  equipped  with  a  two- 
way  radio,  and  operated  by  an  IFR 
qualified  crew. 

(6)  Fire,  crash,  and  rescue  services. 

(7)  The  extent  to  which  the  proposed 
use  might  detract  from  the  installation 
capability  to  meet  naUonal  defense 
needs. 

(8)  Availability  of  public  airports  to 
accommodate  the  current  and  future 
civil  aviation  requirements  of  the 
community  and  the  practicality  of 
constructing  or  expanding  a  public 
airport. 

(9)  Availability  of  sufficient  land  for 
civil  facilities.  The  majority  of  land  for 
the  civil  facilities  must  be  located  on  the 
perimeter  of  the  U.S.  Air  Force 
installation  or  be  segregatable  in  a 
manner  which  does  not  detract  from 
security.  Federal  legislative  jurisdiction 
should  be  retroceded  to  the  State  after 
joint-use  is  implemented.  If  the 
community  does  not  already  own  the 
needed  land,  it  must  be  acquired  at  no 
expense  to  the  U.S.  government.  If  land 
presently  owned  by  the  government  is 
desired,  the  community  must  contact  the 
General  Services  Administration 
regarding  availability  of  excess  U.S. 
government  property  and  submit  an 
application  through  FAA  (50  U.S.C. 
1622).  Application  for  lease  of  U.S.  Air 
Force  property  must  be  processed 
through  channels  to  HQ  USAF/LEER  as 
prescribed  in  AFR  87-3.  All  real 
property  outleased  will  be  processed 
through  the  Corps  of  Engineers  at  fair 
market  value. 


(10)  Whether  the  community  would 
acquire,  construct,  and  maintain  all 
necessary  facilities  for  civil  aviation 
operations:  for  example,  a  terminal 
building,  parking  ramp,  taxiways,  and.  if 
appropriate,  a  civil  runway.  The  U.S.  Air 
Force  will  not  provide  manpower  to 
install,  operate,  maintain,  alter,  or 
relocate  navigation  equipment  or 
aircraft  arresting  systems  for  the  sole 
use  of  civil  aviation.  U.S.  Air  Force 
approval  would  be  required  on  siting, 
design,  and  construction  of  the  civil 
facilities. 

(11)  Terms  for  reimbursement.  The 
civil  sponsor  must  reimburse  the  U.S. 
Air  Force  a  proportionate  share  for 
maintenance  and  operation  of  the 
government  runway  and  other  facilities 
used. 

(f)  The  proposed  joint-use  agreement 
will  be  negotiated  by  HQ  USAF/HIPJ 
and  concluded  on  behalf  of  the  Air 
Force  by  SAF/MI.  The  joint-use 
agreement  will  state  the  extent  to  which 
the  provisions  of  this  regulation  will 
apply  to  all  civil  aviation  use  authorized. 

(g)  When  processing  major 
amendments  to  existing  joint-use 
agreements,  (a)  through  (f)  of  this 
section  are  applicable. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  86-25423  Filed  11-12-88;  8:45  am] 

HIXMQ  CODE  M10-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  ttw  Secretary 
43CFRPart11 

Natural  Resource  Damage 
Assessmenta 

agency:  Office  of  the  Secretary,  Interiw. 
ACTION:  Extension  of  comment  period. 

summary:  On  August  1. 1986.  the 
Department  of  the  Interior  (Department] 
published  a  final  rule  (51  FR  27674) 
estabUshing  procedures  for  assessing 
damages  to  natural  resources  for 
purposes  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
and  the  Clean  Wata  Act  In  the  Federal 
Register  publication,  the  Department 
requested  additional  pubUc  comment  on 
the  concept  of  a  "special  resource" 
excepticHi  to  the  damage  measurement 
rule  contained  in  the  ftaal  type  B 
regulation  (51  FR  27724).  The 
Department  is  extendiiig  the  period  for 
public  comment  on  the  special  resoiut:e 


concept  from  September  29. 1986,  to 
November  28, 1986. 

DATE:  Comments  on  the  concept  of 
"special  resources"  should  be  submitted 
by  November  28. 1986. 

ADDRESS:  Comment  should  be  sent  to: 
Keith  Eastin,  Deputy  Under  Secretary. 
CERCLA  301  Project  Director.  Room 
4354.  Department  of  the  Interior.  1801 
"C"  Street  NW..  Washington.  DC  20240. 

FOR  FURTIWR  INFORMATKM  CONTACT: 

Keith  Eastin.  (202)  343-5183;  David 
Rosenberger.  (202)  343-1301;  Alison 
Ling.  (415)  556-8807;  or  Willie  Taylor, 
(202)  343-7531. 

8UPPLCMENTARY  MFORMATION:  In  the 

December  2a  1985,  Notice  of  Proposed 
Rulemaking  (50  FR  52126),  the 
Department  of  the  Interior  proposed  an 
exception  to  the  general  common  law 
rule  that  natural  resource  damages  are 
the  lesser  of  restoration  or  replacement 
costs,  or  the  diminution  of  use  values. 
This  exception,  which  covered  a  narrow 
class  of  resources  called  "special 
resource,"  was  set  forth  in  §  11.35(d)  of 
the  proposed  rule.  The  intent  of  this 
concept  was  to  create  a  very  narrow 
exception  to  the  general  common  law 
rule  that  would  have  allowed  damages 
to  be  based  on  restoration  or 
replacement  costs  for  such  "special 
resources." 

After  careful  evaluation  of  the  public 
comments  on  the  proposed  notice  the 
Department  deleted  the  special  resource 
exception  from  the  final  type  B  rule,  but 
indicated  that  it  would  further  consider 
the  need  for,  and  the  extent  of.  any 
exception.  The  Department  requested,  in 
51  FR  27724.  additional  public  comment 
on  the  issue.  The  Department  indicated 
that  it  would  implement  any  changes  as 
a  result  of  the  review  and  consideration 
of  public  comment  received  by 
amending  the  final  type  B  rule.  Upon 
request,  the  Department  has  granted  a 
60-(day  extension  of  time  to  comment 
The  extension  is  retroactive  to 
September  29, 1986. 

"ITie  Department  appreciates  the 
interest  in  the  special  resource  issue. 
The  Department  intends  to  respond  to 
the  comment  submitted  and  will,  if 
necessary,  propose  amendments  to  the 
final  type  B  rule  relating  to  the  special 
resource  concept  on  or  about  March  15, 
1987. 

Dated:  November  7, 1986. 
Keith  E.  Eastin, 
Deputy  Undersecretary. 
[FR  Doc.  86-25552  Filed  11-12-86;  8:45  amj 
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FEDERAL  EyERGENCY 
MANAGEMEHT  AGENCY 

44  CFR  Part  205 

Disaster  Assistance;  Withdrawal  of 
Proposed  Revisions 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Withdrawal  of  Proposed 
Regulations. 


;  The  Federal  Emergency 
Management  Agency  (FEMA)  gives 
notice  that  proposed  rules  revising 
disaster  assistance  regulations  (51  FR 
13332.  April  18, 1986)  have  been 
withdrawn. 

FON  FURTHER  INFORMATION  CONTACT 

John  Lundberg.  Office  of  Disaster 
Assistance  Programs,  FEMA,  Room  714, 
500  C  Street  SW.,  Washington  DC  20472 
(202)  e4&-368& 

SUPPLEMENTARY  INFORMATION:  On  April 
18, 1966.  FEMA  published  in  the  Federal 
Register  (51  FR  13332-13373)  proposed 
rules  which  would  have  revised  Federal 
disaster  assistance  regulations,  44  CFR 
Part  205,  Subpart  C,  The  Declaration 
Process  and  State  Commitment;  Subpart 
D,  Temporary  Housing  Assistance: 
Subpart  E.  Public  Assistance  Eligibility 
Criteria:  Subpart  H,  Project 
Administration:  and  Subpart  M  Hazard 
Mitigation.  FEMA  has  determined  that 
these  proposed  regulations  should  be 
withdrawn. 

Therefore,  the  proposed  revisions  to 
disaster  assistance  regulations  are 
withdrawn  and  Chapter  I.  Title  44  of 
Code  of  Federal  Regulations  is  not 
amended  by  revising  Part  205. 

Dated:  November  S,  1S88. 

Dave  McLouglilin. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  86-25553  Filed  11-12-86: 8:45  am] 

MUJNO  CODE  •71«-0a-M 


FEDERAL  MARUIME  CCMIMISSION 

46  CFR  Part  580 

[Docket  No.  8e-29] 

Maritiine  Carriers  snd  Related 
AcUvWes  in  Foreign  Commerce;  Filing 
of  Service  Contracts  and  Avaiiability 
of  Essential  Terms 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  proposes  to  amend  its  rules 
governing  service  contract 
recordkeeping  because  of  excessive 
delays  the  Conunission  has  experienced 


in  promptly  obtaining  adequate  service 
contract  records.  The  Proposed  Rule 
would  require  ocean  common  carriers 
and  conferences  to  maintain  service 
contract  records  in  the  United  States  in 
an  organized,  readily  accessible  manner 
to  identify  the  location  of  records  and 
recordkeeper(8]:  and  to  produce  service 
contract  records  within  15  days  from  the 
date  of  a  Commission  request. 

DATE:  Comments  due  on  or  before 
January  12, 1987. 

ADDRESS:  Comments  (original  and  20 
copies)  to:  Joseph  C.  Polk^,  Secretary, 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  DC  20573, 
(202)  523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Coimsel, 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington,  DC  20573 
(202)  523-5740. 

Robert  G.  Drew,  Director,  Bureau  of 
Tariffs.  1100  L  Street.  NW.. 
Washington,  DC  20573,  (202)  523-5796. 

SUPPLEMENTARY  INFORMATION:  Section 
8(c)  of  the  Shipping  Act  of  1984  (1984 
Act  or  Act),  46  US.C.  app.  1707(c). 
authorizes  ocean  common  carriers  or 
conferences  to  enter  into  service 
contracts  with  shippers  or  shippers' 
associations,  subject  to  the  requirements 
of  the  Act  and  the  Commission's 
regulations.  The  Commission's  rules 
governing  the  use  of  service  contracts 
require,  among  other  things,  that  ocean 
common  carriers  and  conferences 
maintain  service  contract  shipment 
records  for  a  period  of  five  years  from 
the  termination  of  each  contract,  46  CFR 
580.7(j].  In  addition,  service  contracts 
are  required  to  state  the  ".  .  .  shipment 
records  which  will  be  maintained  to 
support  the  contract"  46  CFR 
580.7(b)(3)(vi). 

The  Commission's  Interim  Rules 
implementing  the  1984  Act.  49  FR  18852, 
May  3, 1984,  required  service  contract 
shipment  records  to  be  maintained  by  a 
resident  representative  in  the  United 
States  for  a  period  of  five  years  from  the 
completion  of  the  contract  However, 
when  the  Commission  adopted  final 
service  contract  rules,  it  decided  against 
requiring  records  to  be  kept  in  the 
United  States,  because  there  appeared 
to  be  no  compellfaig  necessity  to  do  so  at 
the  time.  The  Commission  made  it  clear, 
however,  that  if  any  difficulties  were 
encountered  in  obtaining  service 
contract  information  in  the  future,  it 
would  consider  reimposing  a  United 
States  recordkeeping  requirement 
Docket  No.  84-21,  Publishing  and  Filing 
Tariffs  by  Common  Carriers  in  the 
Foreign  Commerce  of  the  United 
States— Service  Contracts  and  Time/ 


Volume  Contracts  49  FR  45370. 
November  15, 1984. 

The  Commission  has  now  experienced 
considerable  difficulties  in  obtaining 
service  contract  records.  Approximately 
twenty-five  percent  of  the  service 
contract  audits  scheduled  by  the 
Commission's  Bureau  of  Investigations 
have  been  delayed  for  varying  periods 
of  time.  In  some  cases,  the  Commission 
has  had  to  wait  over  eight  months  to 
receive  the  requested  information  from 
carriers  or  conferences.  Moreover,  the 
fact  that  some  service  contract  records 
are  located  overseas  has  resulted  in 
additional  delays  caused  by  foreign 
government  involvement  in  the  process 
of  producing  requested  records.  In 
addition,  the  kinds  of  records 
maintained  by  carriers  have  not  always 
proven  to  be  sufficient  to  enable  the 
Commission  to  verify  compliance  with  a 
contract  Accordingly,  the  Commission 
is  not  proposing  a  rule  to  effectively  deal 
with  the  problem  of  tknely  production  of 
service  contract  records,  including  a 
requirement  that  such  records  be 
maintained  in  the  United  States. 

The  Proposed  Rule  defines  "service 
contract  records."  and  requires  each 
service  contract  to  identify  the  specific 
location  of  the  records  within  the  United 
States,  and  the  name,  title,  address,  and 
telephone  number  of  the  individual  who 
will  make  records  avsilable  to  the 
Conunission.  The  Proposed  Rule  would 
also  require  that  eveiy  ocean  common 
carrier  or  conference  tender  services 
contract  records  within  15  days  from  the 
date  of  a  written  request  by  diesigned 
officials  of  the  Commission.  The 
Proposed  Rule  also  retains  the  present 
requirement  to  maintain  records  for  five 
years  and  adds  a  reqsirements  that  the 
records  be  maintained  in  an  organized, 
readily  accessible  maguier. 

The  auditing  of  sendee  contracts  is 
vital  to  the  Commission's  responsibilify 
to  ensure  that  ocean  common  carriers 
and  conferences  are  abiding  by  the 
terms  of  service  contracts  and  to  ensure 
that  acts  prohibited  by  the  1984  Act  are 
treated  appropriately.  Essential  to  the 
auditing  process  is  timely  production  of 
records  which  are  capable  of  verifying 
compUance  with  service  contract  terms. 
Maintaining  the  records  in  the  United 
States  and  providing  the  Commission 
with  the  location  of  records  and  name  of 
the  ocean  common  carrier  or  conference 
representatives  whick  maintain  such 
records  will  expedite  production  of  the 
records.  The  production  of  records  or 
documents  within  15  days  from  the  date 
of  the  written  request  appears 
reasonable,  particidarly  in  light  of  the 
proposed  requirement  that  ocean 
common  carriers  and  conferences 
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maintain  such  records  in  fte  United 
States.  This  Proposed  Rule  should 
permit  prompt  and  adequate 
Commission  access  to  service  contract 
records. 

The  Federal  Maritime  Commission 
has  determined  that  the  Prt^posed  Rule, 
if  adopted,  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291. 46  FR 
12193.  February  27. 1981.  because  it  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3)  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productively,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  onnpete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq..  the  Chairman  of 
the  Federal  Maritime  Commission 
certifies  that  the  Proposed  Rule  will  not, 
if  adopted,  have  a  significtmt 
economical  impact  on  a  substantial 
number  of  small  entities,  including  small 
busmesses.  small  organirational  units 
and  small  governmental  jurisdictions. 

The  collection  of  information 
requiremente  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3504(h). 
A  copy  of  the  request  for  OMB  review 
and  supporting  documentation  may  be 
obtained  itom  the  Commission's 


Secretary.  Comments  on  the  mformation 
collection  aspects  of  this  rule  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Federal  Maritime  Commission. 

List  of  Subjects  in  4C  CFR  Part  560 

Administrative  practice  and 
procedure.  Antibiist  Automatic  data 
processing.  Cargo  vessels,  Confidential 
business  information.  Contracts, 
Exports,  Freight  Imports.  Maritime 
carriers.  Penalties.  Rates  and  fares, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  Part  580  of  Title  46,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  to  Part  580 
continues  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C  app.  1702- 
1705, 1707. 1709. 1712. 1714-1716  and  1718. 

2.  Section  580.7  is  amended  by 
redesignating  paragraphs  (a)(5)  and 
(a)(6)  as  paragraphs  (a)(6)  and  (a)(7), 
respectively,  by  adding  a  new  paragraph 
{a)(5).  by  revising  paragraph  (b)(3)(vi), 
by  adding  paragraph  (b)(3)(vii),  and  by 
revising  paragraph  (j)  to  read  as  follows: 

§580.7    FMng  of  eervice  contracts  and 
■valabWty  of  MMntW  twniB. 

(a)*** 

(5)  Service  contract  records  means 
such  information  as  will  enable  the 
Commission  to  verify  compUance  with 
the  terms  of  a  service  contract  and  shall 
include  freighted  ocean  bills  of  lading. 


or  equivalent  shipping  documents,  with 
ridCTS,  attachments,  invoices,  and 
corrections,  and  any  other  documents, 
which  establish  that  the  terms  of  the 
contract  are  being  or  have  been  met. 
*        «        •        •        » 

(3)  Service  conti-acts  shall  clearly 
state: 


(vi)  The  types  of  service  contract 
records  which  will  be  maintained. 

(yii)  The  specific  location  in  the 
United  States  of  service  contract 
records;  and  the  name,  title,  address  and 
telephone  number  of  the  individual  who 
will  make  records  available  to  the 
Commission  pursuant  to  {  580.7(j). 
•        *        •        «        • 

(j)  Recordkeeping  and  production  of 
records.  (1)  Every  ocean  common  carrier 
or  conference  shall  maintain  in  the 
United  States  service  contract  records  in 
an  onganized  readily  accessible  manner 
for  a  period  of  five  years  from  the 
termination  of  each  contract. 

(2)  Every  ocean  common  carrier  or 
conference  shaU,  upon  written  request 
of  the  Director.  Bureau  of  Investigations 
or  the  Director  of  any  District  Office, 
submit  requested  service  contract 
records  within  15  days  from  the  date  of 
the  request 
***** 

By  tlie  Commission. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  86-25612  Filed  11-12-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Fomw  Under  Review  by  Office  of 
MetmeHient  end  BudQet 

November  7, 1986. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  Ust  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(8),  if 
applicable;  (4]  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h] 
of  Pub.  L.  96-^11  applies:  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202]  447- 
21ia 

Comments  on  any  of  the  items  listed 
should  be  submitted  directiy  to:  OfHce 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attii:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptiy,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
lie. 


Extension  | 

•  Food  and  Nutrition  Service. 
Claim  for  Reimbnrsement  Summer  Food 

Service  Program 
Recordkeeping;  June,  )uly  and  August 
Non-proHt  institutions;  2,250  responses; 

1,688  hours;  not  applicable  under 

3504(h] 
Joseph  Surdick  (703]  756-3870 

•  Rural  Electrification 
Administration. 

Schedule  of  Advances  on  FFB  Notes 

Guaranteed 
REA-152 
Annually 
Small  Businesses  or  organizations;  100 

responses;  25  hours;  not  applicable 

under  3504(h] 
Milton  E.  Wright  (202)  382-1933 

New  I 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  702  Colorado  River  Basin 
Salinity  Control  Program  Regulations 

CRSC-1,  -2,  -3 

On  occasion 

Farms;  644  responses;  194  hours;  not 
applicable  under  3504(h] 

Cecil  Lower  (202]  475-5924 

•  Farmers  Home  Administration. 
FmHA  Offset  of  Income  Tax  Refunds 

and  Reporting  Delinquent  Accounts  to 

Credit  Bureaus 
On  occasion 
Individuals  or  households;  Farms;  420 

responses;  105  hours;  not  applicable 

imder  3504(h] 
Jack  Holston  (202)  382-9736 

Revision 

•  Food  and  Nutrition  Service. 
Coupon  Account  and  Destruction  Report 
FNS-471 

Recordkeeping;  Monthly 

State  or  local  governments;  78,888 

responses;  22,971  hours;  not 

applicable  under  3504(h] 
Paul  Jones  (703)  756-3385 

Reinstatement 

•  Food  and  Nutrition  Service. 
Food  Stamp  Program  Regulations,  Part 

275 — Quality  Control  (Reporting  and 

Recordkeeping) 
Recordkeeping;  On  occasion 
State  or  local  governments;  53 

responses;  266  hours;  not  applicable 

under  3504(h) 
Joseph  H.  Pinto  (703)  756-3471 

•  Food  and  Nutrition  Service. 


Negative  Sample  and  Periodic  Reports 
for  Quality  Control — Food  Stamp 
Program 

FNS-245,  -247,  -248 

Recordkeeping;  On  occasion;  Monthly; 
Annually 

Individuals  or  households;  State  or  local 
governments;  31,774  responses;  94,376 
hours;  not  applicable  under  3504(h] 

Nancy  Theodore  (703)  756-3469 

Revision 

•  Extension  Servioe. 

Application  for  Authorization  to  Use  the 
4-H  Club  Name  or  Emblem 

On  occasion 

Individuals  or  households;  Businesses  or 
other  for-profit;  Non-profit 
institutions:  Small  businesses  or 
organizations:  30  responses;  15  hours; 
not  applicable  under  3504(h) 

V.  Milton  Boyce  (202)  447-6527 

Donald  E.  Hulcher, 

Departmental  Clearance  Officer. 

[FR  Doc.  86-25632  Filed  11-12-86:  8:45  am] 

BIUJNG  CODE  S410-01-M 

Soli  Conservation  Service 

Lumpldn  County  Road  Backsiopes 
Critical  Area  Treatment  Measure, 
Georgia 


AQEHiCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  Finding  of  No 
Significant  Impacts. 

summary:  Pursuant  to  section  102(2]  (C) 
of  the  National  Enviroiunental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Lumpkin  County  Road  Backsiopes 
Critical  Area  Treatment  Measure, 
Lumpkin  County,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT. 

B.C.  Graham,  State  Conservationist,  Soil 
Conservation  Service,  Federal  Building. 
Box  13,  355  East  Hancock  Avenue, 
Athens,  Georgia  30601;  Telephone:  404- 
546-2273. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
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local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
fmdings.  B.C.  Graham,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  the 
treatment  of  critically  eroding  roadbank 
areas.  The  planned  works  as  described 
in  the  Finding  of  No  Significant  Impact 
consists  of  the  establishment  of  erosion 
control  vegetation  on  21.3  acres. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency, 
Federal.  State,  and  local  agencies,  and 
interested  parties.  Basic  data  developed 
during  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Mr.  B.C.  Graham.  A  limited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  under  30  days  after  the  date  of 
this  publication  in  the  Federal  Register. 
(Thia  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901— Resource  Conservaticm  and 
Development— and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials) 

Dated:  November  3, 1986. 
B.C.  Graham, 
State  Conservationist 
[PR  Doc.  86-25560  Filed  11-12-86;  8:45  am] 

BHJJNQ  COW  M1S-1S4I 


ARCTIC  RESEARCH  COIiyiSSION 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  meet  in 
Anchorage.  Alaska  on  18  November 
1986  starting  at  3:00  p  jn.  On  18 
November,  the  Commission  plans  to 
conduct  a  workshop  on  Arctic  research 
logistics  at  the  Sheraton  Anchorage 
Hotel,  Anchorage,  Alaska.  This 
workshop  will  be  held  in  conjunction 
with  the  Consultative  Workship  on  the 
Draft  Five-Year  Federal  Arctic  Research 
Plan.  Agenda  items  include:  (1) 
Overview  of  workshops  purpose  and 
methods  to  be  used  in  acquiring  and 
using  information  (2)  availability  of 
research  vessels  and  current  and 
anticipated  requirements  (3)  the  role  and 
needs  for  satellite  systems  in  Arctic 
research  (4)  buoy  programs  and 
expected  future  requirements  (5) 
logistical  support  needed  for  terrestrial 
research  (6)  the  elements  of 
coordination  and  the  systems  required 
to  manage  logistics  for  national  Arctic 
research  effort  (7)  other  logistical 


options  and  their  specific  roles  in  Arctic 
research. 

Following  the  speakers  and  also  at  the 
end  of  the  session,  there  will  be 
opportunities  for  comments  and  short 
statements. 

Contact  Person  for  More  Information: 
W.  Timothy  Hushen.  Executive  Director, 
Arctic  Research  Commission  (2131  743- 
0970. 

W.  Timothy  Hushan, 

Executive  Director,  Arctic  Research 
Commission. 

[PR  Doc  25652  Filed  11-12-S8;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Forma  Under  Review  by  ttie 

Offloe  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  International  Trade 

Administration 
Title:  Delivery  Verification  Certificate 
Form  Number  Agency  -TrA-647P; 
OMB-0e25-00e3 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burdea-  500  respondents;  133  reporting 
hours 

Needs  and  Uses:  On  occasion  foreign 
governments  request  U.S.  importers  of 
strategic  commodities  to  supply  them 
with  proof  that  the  commodities 
shipped  to  the  U.S.  were  not  diverted 
from  their  intended  destination  and 
were  in  fact  actually  imported  into  the 
U.S.  As  a  part  of  its  responsibilities  in 
the  foreign  trade  field.  Export 
Administration  has  agreed  to  receive 
these  representations  from  persons  in 
the  U.S.  regarding  their  intended 
disposition  of  commodities.  Export 
Administration  acts  as  the  certifying 
agent  by  issuing  certificates  which  are 
provided  to  the  requesting 
government. 

Affected  PubUc:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Sheri  Fox  395-3785 

Agency:  International  Trade 
Administration 

Title:  Shipments  of  Primary  Nickel 

Form  Number  Agency-ITA-920;  OMB- 
0625-0012 


Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  21  respondents;  14  reporting 

hours 
Needs  and  Uses:  The  information  is 
required  in  support  of  the  President's 
industrial  mobilization  responsibilities 
imder  the  Defense  Production  Act  of 
1950,  as  amended.  The  survey 
provides  data  on  shipments  of 
primary  nickel  and  is  used  to 
determine  stockpile  goals  and 
establish  acquisition  and  disposal 
programs. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Quarterly 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox  395-3785. 
Agency:  International  Trade 

Administration 
Title:  Copper  Controlled  Materials 
Form  Number  Agency-ITA-0008;  OMB- 

0625-0011 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burdea- 100  respondents;  200  reporting 

hours 
Needs  and  Uses:  The  informaton  is 
required  in  support  of  the  President's 
priorities  and  allocations  authority 
under  the  Defense  Production  Act  of 
1950.  The  information  requested 
provides  data  on  defense  rated 
shipments  of  copper  and  copper  base 
alloy  products.  The  data  are  used  by 
the  International  Trade 
Administration  to  establish  and 
monitor  the  obligation  ("set-asides") 
of  producers  of  copper  and  copper 
base  alloy  products  to  accept  defense 
rated  orders. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
oiganizations 
Frequency:  Quarterly 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox  395-3785 
Agency:  International  Trade 

Administration 
Title:  Overseas  Business  Interest 

Questionnaire 
Form  Number  Agency-n'A-47lP;  OMB- 

0625-0039 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  1.000  respondents;  500  reporting 

hours 
Needs  and  Uses:  Firms  participating  in 
overseas  trade  events  are  asked  to 
provide  information  on  the  audience 
they  wish  to  target.  The  information  is 
used  by  overseas  posts  of  the  United 
States  and  Foreign  Commercial 


I 
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Servicefto  airange  appointments  for 
mission/show  particpantfl  during 
scheduled  trade  prmnotion  events. 

Affected  Public  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion 

Reqiondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Sheri  Fox  395-37B5 

Agency:  International  Trade 
Administration 

Title:  Titanium  Metal 

Form  Number  Agency— ITA-gQl;  OMB- 
0628-OOig 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  35  respondents;  140  reporting 
hours 

Needs  and  Uses:  This  information  is 
required  in  support  of  the  President's 
industrial  mobilization  responsibilities 
under  the  Defense  Production  Act  of 
1950.  Titanium  is  a  strategic  and 
critical  material  essential  to  defense 
production.  The  information  collected 
provides  data  on  the  supply, 
production  and  shipment  of  titanium 
sponge,  ingot,  and  mill  shapes,  the 
consumption  of  scrap,  and  the  imports 
of  titanium  sponge.  The  data  are  used 
by  several  Federal  agencies  in  support 
of  their  programs. 

Affected  PubUc:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Sheri  Fox.  395-3785. 

Agency:  International  Trade 
Administration 

Tide:  Steel  Controlled  Materials  Report 

Form  Number.  Agency— ITA-943;  OMB- 
0628-0017 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currenUy 
approved  collection 

Burden:  100  respondents;  133  reporting 
hours 

Needs  and  Uses:  This  information  is 
required  in  support  of  the  President's 
priorities  and  allocations  authority 
under  the  Defense  Production  Act  of 
1950,  as  amended,  as  implemented  by 
the  Defense  Priorities  and  Allocations 
System  Regulation.  The  information 
provides  data  on  defense  rated 
shipments  of  iron  and  steel.  The  data 
are  used  to  establish  and  monitor  the 
obligation  ("set-asides")  of  producers 
of  iron  and  steel  to  accept  defense 
rated  orders. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Sheri  Fox.  395-3785. 

Agency:  International  Trade 
Administration 


Title:  Shipment  of  Nickel  Alloy  Products 

Form  Number:  Agency— IT A-942;  OMB- 
0625-0021 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  21  respondents;  14  reporting 
hours 

Needs  and  Uses:  The  information 
collected  from  nickel  alloy  products 
producers  is  required  for  the 
enforcement  and  administration  of  the 
delegated  authority  of  the  Defense 
Production  Act  of  1950,  as  amended, 
to  manage  the  consumption  and  use  of 
controlled  materials.  The  survey 
provides  data  on  defense  rated 
shipments  of  nickel  alloy  products. 
The  information  is  used  to  monitor  the 
"set-asides"  of  producers  of  nickel 
alloys  to  accept  defense  rated  orders. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officec  Sheri  Fox,  395-3785. 
Copies  of  the  above  information 

collection  proposals  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer,  Edward  Michals,  [202)  377-4217. 

Department  of  Commerce,  Room  6622. 

14th  and  Constitution  Avenue,  NW.. 

Washington,  DC  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collections  should  be  sent  to 

Sheri  Fox.  OMB  Desk  Officer,  Room 

3235,  New  Executive  Office  Building. 

Washington,  DC  20503. 

Dated:  November  B,  1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Information 
Management  Division,  Office  of  Information 
Resources  Management 
[FR  Doc.  88-25599  FBed  11-2-88;  8:45  am) 
MLUNQCODE  W10-CVMI 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  infomiation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Questionnaire  Design  for 

Decennial  Census  Forms 
Form  Number.  Agency-DC-2-U[F);  OMB- 

0607-0532 
Type  of  Request:  Extension  of  a 

currently  approved  collection 
Burden:  600  respondents;  900  reporting 

Needs  and  Uses:  This  program  of 
questionnaire  design  research  for  the 


1980  Decennial  Census  will  he  used  to 
refine  the  question  wording,  layout, 
and  instructions  for  the  census 
questionnaire  which  will  be 
administered  to  the  entire  population. 
Affected  Public:  Individuals  or 

households 
Frequency:  One  time 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  Tn^odiy  Sprehe, 
395-4814  I 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14di  and  Constitution  Avenue,  NW., 
Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Tomothy  Sprehe,  OMB  Desk  Officer. 
Room  3235,  New  Execstive  Office 
Building,  Washingtoa  DC  20503. 

Dated:  November  6, 1918. 
Ed  Michals. 

Departmental  Clearance  Officer,  Information 
Management  Division,  Office  of  Information 
Resources  Management 
[FR  Doc.  86-25800  FUed  11-12-86;  8:45  am] 
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Agency  Fonns  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis 

Title:  Transactions  of  U.S.  Affiliate, 
Except  an  Uiuncorporated  Bank,  with 
Foreign  Parent 

Form  Number  Agency— BE-605;  OMB— 
0606-0009 

Type  of  Request:  Revision  of  a  currency 
approved  collection 

Burden:  3,100  respondents;  12,400 
reporting  hours 

Needs  and  Uses:  Data  are  needed  on 
current  and  capital  accovuit 
transactions  between  foreign  owners 
(other  than  banking  branches  and 
agencies)  hodling  a  10  percent  or  more 
ownership  interest  in  U.S.  business 
enteprises  and  their  U.S.  business 
enterprises.  These  data  are  used  to 
prepare  the  balance  of  payments 
accounts  of  the  United  States. 

Affected  Public:  Business  or  odier  for- 
profit  institutions 

Frequency:  Quarterly 

Respondent's  Obligation:  Mandatory. 
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OMB  Desk  Officer  Timothy  Sprehe  395- 
4614 

Agency:  Bureau  of  Economic  Analysis 

Title:  Transactions  of  U.S.  Banking 
Branch  or  Agency  with  Foreign  Parent 

Form  Number  Agency — ^BE-60eB: 
OMB— 0608-0023 

Type  of  Request:  Revision  of  a  cxurently 
approved  collection 

Burden:  325  respondents;  1,300  reporting 
hours 

Needs  and  Uses:  These  data  are  needed 
on  current  and  capital  account 
transactions  between  foreign  owners 
holding  a  10  percent  or  more 
ownership  interest  in  unincorporated 
U.S.  banks  and  the  U.S.  bankhig 
branches  or  agencies  that  they  hold. 
The  data  are  used  to  prepare  the 
balance  of  payments  accounts  of  the 
United  States. 

Affected  Public  Businesses  or  other  for- 
profit  institutions 

Frequency:  Quarterly 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Timothy  Sprehe  395- 
4814 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  November  6, 1986. 
Edward  Michals, 

Departmental  Clearance  Officer,  Information 
Management  Division  Management 
[FR  Doc.  86-25601  Filed  11-12-86;  6:45  am] 
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Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  sumitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  (A  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 
Agency:  Economic  Development 

Administration 
Title:  The  Determinants  of  Plant 

Location 
Form  Number  Agency— NA:  OMB— NA 
Type  of  Request:  New  collection 
Burden:  500  respondents;  250  reporting 

hours 
Needs  and  Uses:  EDA  will  conduct  this 

survey  to  detemine  why  plants  locate 

where  they  do.  EDA  will  use  the 


collected  information  in  its  effort  to 
attract  manufacturing  to  distressed 
areas. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations 

Frequency:  One  time 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer  Timothy  Sprehe  39S- 
4818 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  6, 1986. 
EdMiduJs, 

Departmental  Clearance  Officer,  Information 
Management  Division,  Office  of  Information 
Resources,  Management 

[FR  Doc  86-25599  Filed  11-12-86;  8:45  am] 
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Bureau  of  tlie  Cenaua 

Annual  Surveys  In  Manufacturing  Area; 
Determination 

In  conformity  with  Title  13,United 
States  Code  (Section  131, 182,  224,  and 
225),  I  have  determined  that  annual  data 
to  be  derived  from  die  surveys  listed 
below  are  needed  to  aid  the  efficient 
performance  of  essential  governmental 
functions  and  have  si^uficant 
application  to  the  needs  of  the  public 
and  industry.  The  data  derived  from 
these  surveys,  most  of  which  have  been 
conducted  for  many  years,  are  not 
publicly  available  from 
nongovernmental  of  other  governmental 
sources. 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  productions;  some  provide 
data  on  stocks,  unfilled  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  all  or  a 
sample  of  establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  surveys.  These  surveys 
are  listed  under  major  group  headings 
based  on  the  Standard  Industrial 
Classification  Manual  (1972  edition) 
promvdgated  by  the  Office  of 
Management  and  Budget  for  use  of 
Federal  Government  statistical  agencies. 


Annual  Current  lodustrial  Reports 

Major  Group  20— Food  and  Kindred 
Products 

Confectionery 

Major  Croup  22— Textile  Mill  Products 

Broadwoven  fabrics  finished 
Narrow  fabrics 
Yam  production 
Knit  fabric  production 
Carpets  and  rugs 

Major  Croup  23— Apparel  and  Other 
Finished  Products  Made  From  Fabrics 
and  Similar  Materials 

Mens's  and  boys'  apparel 
Women's  apparel 
Underwear  and  nightwear 
Children's  apparel 
Gloves  and  mittens 

Major  Group  24— Lumber  and  Wood 
Products,  Except  Furniture 

Hardwood  plywood 

Softwood  plywood 

Lumber  production  and  mill  stocks 

Major  Group  26— Paper  and  Allied 
Products 

Pulp,  paper,  and  board 

Major  Group  28-Chemical8  and  Allied 
Products 

Industrial  gases 
Inorganic  chemicals 
Pharmaceutical  preparations,  except 

biologicals 
Sulfuric  acid 
Paints,  varnish,  and  lacquer 

Major  Group  30— Rubber  and 
Miscellaneous  Plastics  Products 

Rubber 
Plastics  bottles 

Major  Group  31 — Leather  and  Leather 
Products 

Footwear 

Major  Group  32— Stone,  Clay,  and  Class 

Consiuner,  scientific,  technical,  and 
industrial  glassware  Fibrous  glass 

Major  Group  33 — Primary  Metal 
Industries 

Steel  mill  products 

Insulated  wire  and  cable 

Nonferrous  castings 

Ferrours  castings 

Major  Group  34 — Fabricated  Metal 
Products,  Except  Machinery  and 
Transportation  Equipment 

Selected  heating  equipment 

Major  Group  35— Machinery,  Except 
Electrical 

Internal  combustion  engines 


I 
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Fann  uwuiiuery  snd  Iswn  and  giirden 

eqiitfinont 
Mining  machinery  and  mineral 

processing  equipment 
Air-conditioning  and  refrigeration 


Computers  and  office  and  accounting 

machines 
Pumps  and  compressors 
Selected  industrial  air  pollution  control 

equipment 
Construction  machinery 
Anti--&iotion  bearings 
Fluid  power  products 
Robots 

Major  Group  3&—Ehctrical  Machinery. 
Equipment,  and  Supplies 

Radios,  televisions,  and  phonographs 
Motors  and  generators 
Wiring  devices  and  supplies 
Switchgear,  switchbomd  apparatus, 

relays,  and  industrial  conbols 
Communications  equipment 
Semiconductors  and  printed  circuit 

boards 
Elecctromedical  equipment 
Electric  housewares  and  fans 
Electric  lighting  Rxtures 
Major  household  appUances 
Transformers 

Major  Group  37— Transportation 
Equipment 

Aerospace  orders 

Major  Group  38— Professional, 
Scientific,  and  Controlling  Instruments; 
Photographic  and  Optical  Goods; 
Watches  and  Clocks 

Selected  instruments  and  related 

products 

The  following  survey  represents  an 
annual  supplement  of  a  monthly  survey 
and  will  cover  the  same  establishments 
canvassed  monthly.  Utare  will  be  no 
duplication  of  reporting,  however,  since 
the  type  of  data  collected  on  the  annual 
supplement  will  be  different  from  that 
collected  monthly. 

Major  Groups  32— Stone,  Clay,  and 
Glass 

Glass  containers 

The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  suTvejrs  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  frequent  surveys.  Accordingly, 
there  will  be  no  duplication  in  reporting. 
The  content  of  these  annual  reports  will 
be  identical  with  that  of  the  monthly 
and  quarterly  reports. 

Major  Group  20— Food  and  Kindred 
Products 

Flour  milling  products 


Major  Group  22— Textile  Mill  Products 

Broadwoven  fabric  [gray] 
Consumption  on  the  woolen  system  and 
wonted  combing 

Major  Group  23— Apparel  and  Other 
Finished  Products  Made  From  Fabrics 
and  Similar  Materials 

Sheets,  pillowcases,  and  towels 

Major  Group  32— Stone,  Clay,  and  Glass 

Glass  containers 

Refractories 

Clay  construction  products 

Flat  Glass 

Major  Group  33 — Primary  Metal 
Industries 

Inventories  of  steel  mill  shapes 

Major  Group  34 — Fabricated  Metal 
Products,  Except  Machinery  and 
Transportation  Equipment 

Plumbing  fixtures 

Steel  shipping  drums  and  pails 

Closures  for  containers 

Major  Group  35— Machinery,  Except 
Electrical 

Construction  machinery 

Major  Group  36— Electrical  Machinery, 
Equipment,  and  Supplies 

Fluorescent  lamp  ballasts 
Electric  lamps 

Major  Group  37 — Transportation 
Equipment 

New  complete  aircraft  and  aircraft 

eo^nes,  except  military 
Truck  trailers 

Annual  Survey  of  Manufoctures 

The  annual  survey  of  manufactures 
collects  industry  statistics  such  as  total 
value  of  shipments,  employment, 
payroll,  work  hours,  capital 
expenditures,  cost.of  materials 
consumed,  supplemental  labor  costs, 
and  so  forth.  This  siuvey,  while 
conducted  on  a  sample  basis,  covers  all 
manufacturing  industries,  including  data 
on  plants  under  construction  but  not  yet 
in  operation. 

Annual  Survey  of -Research  and 
Development 

A  survey  of  research  and 
development  (R&O)  activities  is 
conducted.  The  major  data  obtained  in 
this  survey  include  total  R&D 
expenditures  by  source  of  funds,  the 
number  of  scientists  and  engineers 
employed,  the  amounts  spent  for 
pollution  abatement  and  energy  R&D 
and,  for  comparative  purposes,  the  total 
net  sales  and  receipts  and  die  total 
employment  of  the  company. 


Anmid  Sumy  df  flhipei— laAoJlad— i 
Government  Agendas 

A  survey  of  shiyuients  to  the  Federal 
Government  is  conducled  to  provide 
information  on  uie  effect  of  7ederal 
procurement  on  velected  industries  i)y 
Federal  Government  agencies. 


Annual  Survey  of 
Carts  opd  BqHBidttu— 

The  annual  survey  of  pollution 
abatement  costs  and  expenditures  is 
designed  to  coDect  from  manufacturers 
the  total  expenditures  \iy  industry  and 
geographic  area  to  abate  pollutant 
emissions,  llie  survey  covers  current 
operating  costs  and  capital  expenditures 
to  abate  air  and  water  pollution  and 
solid  waste.  This  survey  also  will  obtain 
the  costs  recovered  from  abatement 
activities  and  assets  in  place  for  fte 
abatement  of  pollutants. 

Annual  Survey  of  Planl  CapecHy 

The  annual  survey  of  plant  capacity 
obtains  information  sui^  as  tiie  amount 
of  time  a  plant  is  in  operation;  operating 
rates  as  related  to  prefierred  levels  and 
practical  capacity;  the  value  of 
production  and  other  statistics  for 
actual,  preferred,  and  practical  capacity 
operating  levels;  and  tibe  reasons  for 
operating  at  less  than  oapacity. 

The  report  forms  will  be  furnished  to 
firms  included  in  these  surveys.  Copies 
of  survey  forms  are  available  on  request 
to  the  Director,  Bureauof  the  Census, 
Washington.  DC  20233. 

I  have,  therefore,  directed  that  these 
annual  surveys  be  conducted  for  the 
purpose  of  collecting  tile  data  as 
described. 

Dated:  November  6, 198S. 
John  G.  Keane, 

Director,  Bureau  of  the  Cansus. 
[FR  Doc.  8&-2S589  Filed  11-12-86;  8:45  am] 
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International  Trade  Administration 

Brookhaven  National  Lalx>ratory; 
Deciaion  on  Application  for  Duty-Free 
Entry  of  Sdentffic  Intfniment 

This  decision  is  made  pursuant  to 
section  6(c)  of  tiie  Educational 
Scientific,  and  CulbualMafeerials 
Importation  Act  of  1906  (Pub.  L.  aB-6Bl, 
80  Stat.  897;  15  CER  Part  801).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  K23.  U.S. 
Department  of  Commerce.  14diaiid 
Constitution  Avenue,  NW..  WashingtoD. 
DC. 

Docket  Number  8e^fi40.  Applicant 
Brookhaven  National  Laboratory, 
Upton,  NY  11973.  Inetiumenb 


/  VaL  W.  Ma.  2M  /  Thwaday.  ftovemAm  U.  liM  /  Maiites 


Superpondttctiiv  Uagnet  Systfea. 
MaiHifaftiirer  Tiytigonic  CfTngiiltantt 
Limited,  United  JQiyV."!  Inteaded  Uae: 
See  notice  atSlFR2SaM. 

Commentg:  None  received.  nnriuirt«- 
Approved.  No  JBstrament  of  equhuleDt 
uniwntifir.  value  to  ihe  iore^ 
iiMtnimenl.  far  such  purpoaes  as  M  is 
intended  to  l>e  used.  Is  "hpii\g 
mBQiJactnredin  the  United  Stales. 
Reasons:  The  foreign  inslnimeBt 
provides  a  guaranteed  magnefic  field  of 
9.t)  tesla.  fi^dliomogeneity  of  1.0%  over 
lao  millimeters,  and  vacuum  in  the 
bore.  Hie  National  Institutes  of  Headth 
advises  in  its  memorandum  dated 
September  29, 1986  UtaX  (1)  ftiis 
capability  is  pertinent  to  tbe  applicant's 
intended  pmpoM  and  (Z]  itlmows  of  ao 
domualic  iBstnimeat  or  appwatas  of 
equivalent  sdentifh:  value  to  the  foreign 
instrument  for  the  applicant's  inteadad 
use. 

We  know  of  no  other  inatnuneitf  at 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  Whidi  is  being 
manufattuf  edin  tiie  United  States. 
Frank  W.€im1. 

Director,  Statutory  tapoTtProgninu  Staff. 
[FRDocM  2M«0 Filed ll-U~ae;M5—i 
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Univaraify  Of  Pwimylvanla;  DmWod 
on  Apploirtlon  For  DutH'FM  Entry  «r 

SctooUflef 


lliis  decision  is  made  pnxsuant  to 
section  <l(c)  of  tiie  Educational, 
ScientSic.  and  Cultural  Materials 
Importation  Act  of  1906  fPid).  LD9-6S1. 
80  Stat  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  6:30  AM 
and  &00  PM  in  Room  1523,  U.S. 
Department  «if  Ckuamerce,  14th  and 
Constitution  Avenue,  NW.,  Washfawton, 
DC 

Dodcet  NnndMr  66-226.  Applicant 
University  of  Pennsylvania, 
Philadelphia.  PA  19104.  Instrumenb 
Preparative  Quender/Stopped-flow 
System.  PQ/SF-68CD  with  UV-Viaible 
Spectrophotoaseter  Unit  (SU-4QA). 
Manufacturer  Hi-Tedi  Sdentific  Ltd, 
United  lOagdera.  Intended  Use:  See 
notice  at  51  ¥SL  22844. 

Comments:  Nene  received.  DeciMon: 
Approved.  No  instniment  of  eqmvalent 
scimtific  value  to  the  foreign 
instrument,  lor  sudipuiposes  as  it  is 
intended  to  be  used,  is  being 
manufaotured  in  the  Umled  States. 
Reasons:  Hie  foieign  iastnunent 
provides  time  resolntion  less  than  1.0 
millisec^uL  aging  times  between  <14) 
miUisecand  and  10  secaads,  and 
stopped-flow  capabmty.  Hie  National 
InstiAutes  of  Health  advises  in  its 
memorandum  dated  September  20. 1986 


Aatjtj -these  rnpnhilitiaaaie  ] 

tofte^wplicaBt'ai 

(2)it1aiaMwafae4 

or  apparatus  of  equivalent  scientific 

vahw  te^AefareigB  iastaioBeirt  fer  Ae 

applicanfa  intended  ase. 

We  kaow  <rf  aa  adwr  iagtranent  «r 
apparatus  <•(  eqaivalent  ecieRlific  vriae 
to  tlK  fareigB  instnmeat  wfaidh  is  beteg 
vuunfatitHFed  ki  tfie  Uailad  States. 
Frank  W.€naL 

Director,  9tatuluiy  Import  Programs  Staff. 
[FR  Doc.  a6-25841  Rled  ll-12-8«>;  8:«5  an^ 
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Comaa  UwvoraRy;  OaoWonon 
AppHcMion  for  OiMy^rao  Entry  of 


This  decision  is  made  pursuant  to 
section  e(cS  <rf  the  EdaoitioDaL 
Sdoitific,  and  Cidtiwal  Materials 
Importation  Act  of  1066  (Pidi.  L:«0-asi, 
80  Stat  «97;  15  CFR  Part  JOl).  Related 
records  can  be  Wewed  betweeB&ao  AM 
and  5:00  PM  in  Room  1528.  U.S. 
DepaitmoU  of  Gommefce,  14th  and 
Constitution  Aveoae  NW„  Washiagtan, 
DC 

Docket  No.  86^306.  Af^licant:  CoomU 
University.  Ithaca,  NY  14851 
Instniment:  FTIR  Specteophotwiietec 
Model  DA3.3.  Mamlat^iim:  B""Mwn 
Jncorporatad.  Cuwda.  Intended  uae:  See 
'notice  at  51 FR  33282. 

Comments:  None  received.  Decision: 
Approved  Na  instnunant  of  equivalent 
scientific  vahie  to  the  fareiga 
instrument,  forauch  puiposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  article  provides  an 
unapodized  resolution  of  0.0026  cm~  * 
and  a  range  from  5  cm~'  in  the  far 
infrared  to  45  000  cm~'  in  flie  ultra 
violet  lliese  capabilities  are  perttnent 
to  the  applicant's  intended  puipose.  We 
know  of  no  domestic  instiument  ar 
apparatus  of  equivalent  f^innHfir  value 
to  the  foreign  instrument  for  the 
applicant's  intendted  use. 
Frank  W.CmiL 

Director,  Statutory  Import  Proprmu  Staff. 
[PR  Doc.  xaoa  nied  11-12-46;  6:45  am] 


on 


Duty-FTM  Entry  of  Scientific 


This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educatisnal 
Scientific  and  Cultural  Materials 
Importation  Act  af  1966  (Pub.  L  89-651. 
80  Stat  807;  15  CFR  Part  30ia.  Abated 
records  can  be  viewed  between  8:30  AM 


and  &»  PM  in  Roosn  1SZ1.  US. 
DipHliMiiil  af  Co— esoe.  Mth  i 

GoBStiMiHl  AWBMM.  NW.  ^ 

DC 

Daoket  Nwflriter  £6-225.  Aftplicai^ 
Good  SaauHStan  HoafHtal  and  Medio^ 
Gentat,  fiortknd.  OR  0721A.  bataoBBeiU: 
iria/.»«/«nw.ai^  CaatniDed  ISigital  Camera 
System  for  Detactii^  and  ftnalyrii^ 
Motion.  Manufacturer  Northern  Digital, 
Canada.  Intended  Use:  See  notice  at  51 
PR  22644. 

Comments:  None  reoeived.  DeiJaiou. 
Approved.  No  instr— urt  afemawaiual 

■rJPTitifir  valiw  tn  tha  fnrpign 

instrument  for  such  purposes  as  it  is 
intended  to  be  aMd.  Is  ifei^ 
maMtladtured  la  Ihe  Unated  States. 

provides  3-dimensional  digital 
recordings  for  notion  anaiysis  wttii 
angular  ^si^acemeBt  aensitivity  less 
than  4.0  degrees.  The  Nationd  Institutes 
of  Health  admses  in  its  nenoran^ui 
dated  Septemiwr  29, 1006  that  (1)  tins 
capaibiUty  is  pertment  to  the  applicants 
intended  puipeee  aad  {2i  it  knoars  of  no 
domestic  ins tnoBent  or  appanatus  of 
equivalent  scientific  vahw  to  Ike  fiweign 
intniment  for  the  appUcant's  intended 
use. 

We  know  of  no  other  kistrmnent  or 
afqiaratus  of  equivalent  acientific  value 
to  the  foreign  instrumeBt  whidi  is  being 
manufactured  in  the  United  Stetes. 
Frank  W.CnaL 

Director,  Statutory  Import  Programa  Staff. 
[KR  Doc  8&-2SM2  Filed  11-12-8B:  8:45  an] 


Iowa  State  Unlvaralty  of  Sdanca  and 
Technolooy;  DaclBlon  on  AppHnrtlon 
For  Outy-Free  Entry  of  Sdentific 
Insti'uiiient 

TUs  deciaian  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific  and  Cultwal  Materials 
Importation  Act  of  1966  (Pid>.  L  89-651, 
80  Stat  8B7;  15  CFR  Part  301).  Related 
records  can  be  viewed  betmen  8:30  am 
and  5.-00  pm  in  Room  1423.  US. 
Dqiartment  of  Commerce,  14th  and 
Consitituion  Avenue,  NW.,  Washington. 
DC 

Docket  Number  86-301.  Applicant 
Iowa  State  University  of  Science  and 
Technology,  Ames,  lA  50011.  Instrument 
interfermeter  Spectrophotometer,  Model 
DAS.16.  Manufacturer  Bomen  Inc., 
Canada.  Intended  Use:  See  notice  at  51 
FR  33283. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
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manufactured  in  the  United  States. 
Reasons:  The  foreign  article  provides  an 
unapodized  resolution  of  OJ26  cm— *  and 
a  vacuum  of  0.1  Torr.  These  capabilities 
are  pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-25646  Filed  11-12-86;  8:45  am] 

BHJJNG  CODE  3S10-0S-II 


Roswell  Park  Memorial  Institute; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  86-245.  Applicant: 
Roswell  Park  Memorial  Institute, 
Buffalo,  NY  14263.  Instrument:  Rotating 
Anode  X-Ray  Generator,  Model  RU- 
200H  with  Accessories.  Manufacturer 
Rigaku  Corporation,  Japan.  Intended 
Use:  See  notice  at  FR  51  25924. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  high  power  density  (12.0 
kilowatts  per  square  millimeter)  and  a 
small  focal  spot  size  (0.1  x  1.0 
millimeter).  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  September  29, 1986  that  (1)  this 
capaiblity  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Crael, 

Director,  Statutory  Imports  Programs  Staff. 
[FR  Doc.  86-25644  Filed  11-12-86:  8:45  am] 

MLUNG  COOE  3510-OS.4I 


Regents  of  the  University  of  Califomia; 
Decision  on  Application  For  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  86-305.  Applicant: 
Regents  of  the  University  of  Califomia, 
Riverside,  CA  92521.  Instrument: 
Electromagnetic  Ground  Conductivity 
Meter.  Manufacturer  Geonics  Limited, 
Canada.  Intended  Use:  See  notice  at  51 
FR  33282. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  article  permits 
imintemipted  investigation  of  solute 
phenomenon  without  affecting  soil  and 
chemical  parameters  using  non- 
destructive sampling  procedures.  A 
range  of  five  conductivity  measurements 
allows  in  situ  determinations  of  both 
dilute  and  concentrated  chemical 
movement  in  soil.  This  capabihty  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 
Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-25645  Filed  11-12-66;  8:45  am] 

BILUNG  COOE  3S1I»>D»4I 


University  of  Washington;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
ScientiHc,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  86-244.  Applicant- 
University  of  Washington,  Seattle,  WA 
98195.  Instrument:  Mass  Spectrometer, 
Model  VG  70SEQ.  Manufacturer,  VG 
Analytical  Ltd.,  United  Kingdom. 
Intended  Use:  Bee  notice  at  51  FR  25924. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 


:'■"^  ^  1 


scientific  value  to  the  foreign 
instrument  for  sudi  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  resolutioa  to  50,000,  extended 
mass  range  to  15,000,  MS/MS  and  FAB 
capability.  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  September  29, 1966  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Crael.        I 
Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-25646  Filed  11-12-86;  8:45  am] 

BILUNQ  COOE  SSIO-OS-M 


University  of  Wisoonsin-Madlson; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFK  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenve.  NW.,  Washington. 
DC. 

Docket  Number  86-259.  Applicant: 
University  of  Wisoonson-Madison. 
Madison.  WI 53706.  Instrument- 
Scanning  Electron  Microscope, 
Model  S-900.  Manufacturer  Hitachi 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
51  FR  26732. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  6ie  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  high  resolution  (1.0  nanometers 
at  20.000  volts)  and  operation  with  a  6.0 
nanometer  beam  at  1000  votes.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  September  29. 
1986  that  (1)  this  capability  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
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to  the  foFeiga  instruineAt  which  is  Jbeing 
manufactured  in  the  United  States. 
Frank  W.  CimL 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-25647  Filed  11-12-88;  8:45  an^ 
BiLUMQ  CODE  asvt-oarm 


[A-570-007] 

Barium  Chloride  From  ttie  Peoples 
Repubieof  Cliina;  Preliminary  neeuHe 
of  Antlduinpifig  DtMy  Admtnistrattve 


agency:  Intemaiional  Trade 
Adminiatration.  Import  AdminiatratiDn. 
Commerce. 

ACTKNt:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  condocted  an 
administrative  review  of  the 
antidumping  duty  order  on  bariim 
chloride  ttma  the  People's  Republic  of 
China.  The  review  covers  one  exporter 
of  this  merdiandise  to  the  United  ^ates 
and  the  period  October  1, 1984  tiffou^ 
September  30,  IMS.  Hie  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  the  review,  die 
Department  has  preliminarily 
determined  to  assess  antidampii^  duties 
equal  to  tiie  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  invited  to 
comment  on  these  prelixmoaiy  results. 

EFFECTIVE  sate:  November  13. 1086. 

FOR  FURTHER  JNFORMATIOII  CONTACT: 

Michael  Rill  or  Maureen  Flannay, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Wasliington.  DC  2Q230; 
telephone  (202}  377-5255/3601. 

SUPPLEMENTARY  INFORMATION: . 

Backgreand 

On  October  17, 1984,  the  Department 
of  Commerce  ("the  D^artment"] 
published  ia  the  Fadaral  Raider  (49  FR 
40635)  an  antidumping  duty  order  on 
barium  chloride  from  the  People's 
Republic  of  China  ("PRC").  The 
petitioner.  Chemical  Products 
Coiporation,  requested  in  accordance 
with  S  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
November  12. 1985  (50  FR  46689). 


So^M  af  4ie  Raviaw 

Imports  covered  by  die  review  are 
shipments  of  barium  <:hloride,  a 
cbemicel  compound  having  the  fbrraola 
BaCl2  of  BaCl2-2H20.  Barium  dileride 
is  ciirrently  classifiable  under  item 
417.7000  of  the  Tanff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  one  exporter  of 
Chinese  barium  chloride  to  the  United 
States,  China  National  Chemicals 
Impart  and  Export  Corporation 
("SINOCHEM"),  and  the  p«iod  October 
1, 1984  through  September  30, 1B85. 

For  certain  sales  to  the  United  States, 
we  were  preHminarily  unable  to 
detemnne  that  the  U.S.  purchaser  was 
not  related  to  the  exporter.  For  dioae 
sales  we  used  the  bnt  information 
available  for  aaseasment  purposes.  The 
best  information  available  was  the 
weighted-average  margin  on  sales  to 
unrelated  purchasers. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
Purchase  price  was  based  on  tiie  c.i.f. 
padced  price  to  an  unrelated  pmr^haser 
in  the  United  States.  We  aiadie 
deductions  for  discounts,  marine 
insurance,  and  ocean  freight  No  other 
adjustments  were  claimed  ot  allowed. 

Formgn  Maiket  Value 

In  aooordance  with  section  773(c)  of 
the  Tariff  Act.  ^e  used  the  wei^ted- 
average  price  of  barium  chloride 
imported  into  the  United  States  from  a 
basket  of  countries  as  the  basis  for 
foreign  market  value. 

We  have  concluded  that  the  economy 
of  the  PRC  is  state-controlled  for 
purposes  of  this  administrative  review. 
As  a  result,  section  773(c]  of  Ae  Tariff 
Act  requires  us  to  use  either  the  prices 
or  the  constructed  value  of  such  or 
similar  merchandise  sold  by  a  country 
or  coimtries  whose  economy  is  not 
state-controlled.  Section  353.8  of  our 
regulations  establishes  a  preference  for 
foreign  market  value  based  upon  sales 
prices  in  a  non-state-cootrolled- 
econemy  country  at  a  stage  of  economic 
development  comparable  to  that  of  the 
state-controlled-economy  country. 

After  an  analysis  of  countries  which 
produce  barium  chloride,  we  determined 
that  India  and  Peru  were  die  countries 
most  comparable  to  the  PRC  in  their 
stages  of  economic  development 
However,  the  Indian  Embassy  declined 
to  permit  us  to  contact  Indian  firms,  and 
the  firm  contacted  in  Peru  did  not 
respond. 

Lacking  information  on  sales  of 
barium  chloride  from  a  countiy  at  a 


stage  of  economic  development 
comparable  to  that  of  the  I^C,  and 
ladd^g  infecmation  needed  to  calculate 
foreign  market  value  bcksed  cm  valuation 
of  the  Chinese  factors  ef  production  in  a 
non-state-contreUed-economy  country  at 
a  stage  of  economic  development 
comparable  to  that  of  the  PRC,  we  have 
based  foreign  market  value  on  the  prices 
of  imports  of  such  merchandise  into  the 
United  States  during  die  period  of 
review.  We  excluded  imports  from 
coimtries  with  known  export  subsidies 
and  based  foreign  market  value  on 
imports  from  the  remaining  exporting 
countries:  France,  Italy,  the  Netherlsmds. 
and  the  United  Kingdom. 

We  calculated  foreign  market  value  as 
the  weighted-average  f.a.s.  value  of 
these  imports  based  on  U.S.  Census 
Bureau  import  statistics.  Ij»rking  further 
information,  we  made  no  adjustments  to 
this  average  price. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminary  determine  that  a  dumping 
margin  of  48.08  percent  exists  for  the 
period  October  1, 1964  through 
September  3a  1985. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
on  or  bebre  Noverabe'  24, 1966  and  may 
request  disclosure  and/or  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  on  November  24, 1986.  Any 
request  for  an  administrative  protective 
order  must  be  made  no  later  dian  5  days 
after  the  date  of  pidilication.  The 
Department  will  public  the  final  results 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  Hie  Department  wiU  issue 
appraisement  instructionB  direcUy  to  the 
Customs  Service. 

Further,  as  provided  for  by  S  353.4a(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margin  shall  be 
required  for  SINOC^iEM.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter,  not  covered  in  this  review, 
whose  first  shipments  occurred  after 
September  30, 1985  and  who  is  unrelated 
to  the  reviewed  firm,  a  cash  deposit  of 
48.08  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Chinese  barium  chloride 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
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publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  November  7, 1986. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  86-25748  Filed  11-12-66;  8:45  am] 

MLUNO  COOE  35«M>S-M 


[A-559-502] 

Antidumping  Duty  Orden  Uglit-WaHed 
Rectangular  Pipes  and  TutMs  From 
Singapore 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 


summary:  In  an  investigation 
concerning  light-walled  rectangular 
pipes  and  tubes  (LWR  pipes  and  tubes) 
from  Singapore,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  States 
International  Trade  Commission  (the 
rrC)  have  determined  that  LWR  pipes 
and  tubes  from  Singapore  are  being  sold 
at  less  than  fair  value  and  that  imports 
of  LWR  pipes  and  tubes  from  Singapore 
threaten  material  injury  to  a  United 
States  industry.  Therefore,  based  on 
these  findings,  in  accordance  with  the 
"Special  Rule"  provision  of  section 
738(b)(2)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  19  U.S.C.  1673e(b)(2), 
all  unliquidated  entries,  or  warehouse 
withdrawals,  for  consumption  of  LWR 
pipes  and  tubes  from  Singapore  made  on 
or  after  the  date  of  publication  of  the 
rrC's  affirmative  determination  of  threat 
of  material  injury  in  the  Federal  Register 
will  be  Uable  for  the  possible 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  on  or 
after  the  date  of  publication  of  this 
antidumping  duty  order  in  the  Federal 
Register. 

EFFECTIVE  DATE:  November  13, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Frank  R.  Crowe  or  Mary  S.  Clapp,  Office 
of  Investigations,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Ave.  NW., 
Washington.  D.C.  20230;  telephone:  (202) 
377-4087  or  377-1760.  respectively. 
SUPPLEMENTARY  INFORMATION:  The 

products  covered  by  this  investigation 


are  welded  carbon  steel  pipes  and  tubes 
of  rectangular  (including  square)  cross 
section  having  a  wall  thickness  of  less 
than  0.156  inch  as  currently  provided  for 
in  item  610.4928  of  the  Tariff  Schedules 
of  the  United  States  Annotated.  These 
products  are  commonly  referred  to  in 
the  industry  aa  mechanical  pipes  and 
tubes. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  act) 
(19  U.S.C.  167*).  on  April  22. 1986.  the 
Department  preliminarily  determined 
that  there  was  reason  to  beheve  or 
suspect  that  LWR  pipes  and  tubes  from 
Singapore  were  being  sold  at  less  than 
fair  value  (51  FR  15941,  April  29, 1986). 
On  September  11. 1986,  the  Department 
made  its  final  determination  that  these 
imports  were  being  sold  at  less  than  fair 
value  (51  FR  33101,  September  18, 1986). 

On  November  3, 1986,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  such  importations 
threaten  material  injury  to  a  United 
States  industry. 

TTierefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  the 
order  exceeds  the  United  States  price 
for  all  entries  of  such  merchandise  from 
Singapore.  These  antidumping  duties 
will  be  assessed  on  all  imliquidated 
entries  of  such  merchandise  entered,  or 
withdrawn  irom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  (he  ITC's  affirmative 
determination  of  threat  of  material 
injury  in  the  Federal  Register  in 
accordance  with  the  "Special  Rule" 
provision  of  section  736(b)(2)  of  the  Act 
(19  U.S.C.  1673e(b)(2). 

Because  the  ITC  determined  that 
imports  of  LWR  pipes  and  tubes  from 
Singapore  only  threaten  material  injury 
to,  rather  than  materially  injure,  a  U.S. 
industry,  Customs  field  offices  are  being 
directed  to  terminate  the  suspension  of 
liquidation,  release  any  bond  or  other 
security  and  refund  any  cash  deposit 
made  to  secure  the  payment  of 
antidumping  duties  with  respect  to 
entries  of  the  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  before  the  ITC  final 
determination  publication  date  in  the 
Federal  Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require  at  the  same  time  as 


importers  would  normally  deposit 
estimated  duties  oa  this  merdiandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margin  as  noted  below: 


Manufacturers/produoan/exportere 


Stee<  Tubes  01  Singapore  (PTE).  Ltd.. 
Ailomera _.> 


•werage 
(percent) 


1^03 
12.03 


The  margin  is  a  change  fit>m  the 
original  September  11, 1986,  final 
determination  figure  of  12.6.  l^s  change 
was  made  to  correct  clerical  errors 
discovered  in  the  calculation  of  the 
margin  for  the  final  determination. 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
LWR  pipes  and  tubes  from  Singapore, 
pursuant  to  section  736  of  the  Act  (19 
U.S.C.  1673e)  and  S  353.48  of  the 
Commerce  Regulations  (19  CFR  353.48). 
We  have  deleted  bom  the  Commerce 
Regulations  Annex  I  of  19  CFR  Part  353, 
which  Usted  antidianping  findings  and 
orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Office  of  Information  Services,  Import 
Adminisfration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Joseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
November  10, 1986. 

(FR  Doc.  86-25750  Filed  ll-12-«8;  8:45  am] 

BILUNO  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Carribean  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council's  Administrative  Subcommittee 
will  convene  a  public  meeting, 
November  20, 1986.  from  9:30  a.m.  to 
approximately  4  p.m.,  at  the  Carribbean 
Council's  office  (address  below),  to 
address  issues  related  to  the 
Administrative  Subcommittee's  regular 
adminisfrative  operations;  to  examine 
the  proposed  concejpto  of  utilizing  the 
approach  of  permit  sanctions  together 
with  monetary  penalties  in  the 
enforcement  of  fishery  management 
plans'  regulations,  and  a  draft  revised 
penalty  schedule  for  violations  to  those 
regulations  inctured  in  the  Carribbean. 
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For  further  information  contact  the 
Carribbean  Fishery  Management 
Council.  Banco  de  Ponce  Building,  Suite 
1108,  Hato  Rey.  Puerto  Rico  00918; 
telephone:  (809)  753-4926. 

Dated:  November  7, 1888. 
Richaid  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-25630  Filed  11-12-86;  8:45  am] 
MLUNO  COM  MW-a-M 


COMMTTEEFORTHE 
IMPLEIIENTATION  OF  TEXTILE 
AGREEMENTS 

AdlusUng  Import  Umlts  for  Certain 
Cotton.  Wool  and  MarhMado  FRmt 
Apparel  Products  Prodiicad  or 
MvMifactured  In  tlM  PtMlpplnes 

November  7, 1986. 

The  Chairman  of  the  Conunittee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  die  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  7. 
1988.  For  further  information  contact 
Eve  Anderson.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

A  CTIA  directive  dated  December  20, 
1985  (50  FR  52830),  as  amended, 
established  limits  for  certain  specified 
categories  of  cotton,  wool  and  man- 
made  fiber  textile  products,  including 
Categories  338/339. 342-NT.  347. 443. 
633. 634. 636-WT.  638/639.  641-T.  641- 
NT.  643.  646-T.  647, 648-T.  648-NT  and 
650,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the 
agreement  year  which  began  on  January 
1, 1986  and  extends  through  December 
31, 1986.  At  the  request  of  the 
Government  of  the  Republic  of  the 
Hiilippines,  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  November  24, 
1982.  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  I^ilippines.  the  1986 
limits  for  the  foregoing  categories  are 
being  adjusted  by  the  appUcation  of 
carryover. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  restraint  limits  previously 
established  for  the  categories,  as 
indicated. 

A  description  of  the  cotton,  wool  and 
man-Made  fiber  textile  categories  in 


terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44  782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  m. 

Chainnaa,  Committee  for  the  In^lementation 
of  Textile  Agreements. 

CoDunitlM  for  Um  ImplenienUtioa  of  Textik 
A^BonMots 

November  7. 1986. 
Commiuioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel  the 
directive  issued  to  you  on  December  20, 1985 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  iMY>ducts,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1S86  and  extends  through  December  31, 
1986. 

Effective  on  November  7, 1986,  the 
directive  of  December  20, 1985  is  hereby 
further  amended  to  include  the  following 
adjusted  restraint  limits:  * 


CMegny 

Ad^MMd  12<4nontt<  knit  > 

338/339 

1.007.443  dozm. 

342-NT. 

347._    _.., 

443 

348346  00111*1 
9Mfi1  t^umt 

633-        .    .         , 

S34    

22.200  donn. 
24aia3doan. 
55.426  donn. 
1.081388  dona 
100.117  docm. 
231.415  dona 
54406  donn. 

ess-NT...    . 

B41-T 

641-NT._    _    _    . 

643.. „.      „ 

B4*.T    

321.870  doisn. 

IU7 

104.830  donn. 
244.107  doian. 
70364  dozan 

64S-T..    _. 

64S-NT..      

660 

18.041  doon. 

'Th*  Imlli  ruM  not  baan  adkalad  to 
r  31, 181 


,1885. 


aociouni  tor  any 


The  Committee  for  the  Implementation  of 
Textile  Agreements  had  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 


'  The  agreement  provide*,  in  part  that-  (1) 
Specific  linhta  may  be  exceeded  during  the 
agreement  year  by  designated  percentages:  (2) 
ipecific  limitf  may  be  adjusted  for  swing,  carryover 
and  canyforward:  and  (3)  administrative 
arrangements  or  adiustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement 


Sincerely. 
William  H.  Houston  10. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  86-25639  Filed  11-12-86;  8:45  am] 
MUMQ  COOC  361»«IMi 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Cloeed  Meeting 

In  accordance  «vidi  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  annoimcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (A^). 

Dates  of  Meeting:  2-3  December  1966. 

Times  of  Meeting:  0630-1700  hours. 

Place:  5001  Eisenhower  Avenue, 
Alexandria,  VA. 

Agenda:  The  Army  Science  Board 
Effectiveness  Review  of  the  U.S.  Anny 
Research  Institute  for  the  Behavioral  and 
Social  Sciences  will  hold  its  kickoff  meeting. 
The  meeting  will  consist  of  the  following 
briefings:  Institute  Overview,  Commander 
ARi  Laboratory  Overviews  on  Manpower 
and  Personnel  Systems  Research.  Trained 
Research,  and  Basic  Research.  The  panel  will 
address  the  following  questions:  What  is  the 
quality  of  staff,  facility  and  technical 
program?;  How  productive  is  the  lab  in 
accomplishing  its  mission?:  How  relevant  is 
the  lab's  work  to  import  Army  problems?; 
How  can  we  improve  the  assessment 
methodology  and  procedures?:  What  are  the 
lessons  learned  from  conducting  the  review? 
This  meeting  will  be  closed  to  the  pubUc  in 
accordance  with  section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Titie  5,  U.S.C  Appendix  1.  subsection 
10(d].  This  classified  and  nonclassified 
matters  to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASH 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  86-255n  Filed  11-12-86;  8:45  am] 

BILUNQCOOC  S71O-0S-M 


Board  of  Vieltort,  MS,  Military 
Academy;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  meeting: 

Name  of  Committee:  Board  of  Visitors, 
United  States,  Military  Academy. 

Date  of  Meeting:  3-5  December  1986. 

Place  of  Meeting:  West  Point  New  York 
(Building  600). 

Time  of  Meeting:  9KX)  a.m. 


I 


I 
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Proposed  Agenda:  Discnasion  of  fte 
following  items;  Cadet  Pay.  Judge  Advocate 
Activities,  Superintendent's  Honor  Review 
Committee  Report  Long  Range  Planning,  and 
Conclusions  and  Recommendations  for 
inchision  in  the  Annual  Board  of  Viators 
Report. 

All  proceedings  are  open.  For  further 
infbnnation  contact  Colonel  D.P.  Hilar,  Jr., 
United  States  Military  Academy,  West  Point, 
New  Yorlc  lOSSe^SOOa 

For  the  Board  of  Visitors. 
D  J".  Tillar.  Jr.. 

COL.  FA  Executive  Secretary.  USMA  Board 
of  Visitors. 

(FR  Doa  86-25515  Filed  11-12-86;  8:45  am] 

BILUNa  COOC  S710-t>-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER87-44-000  •!  iL] 

Electric  Rate  and  Corporate 
Regulation  HUngs;  Wisconsin  PubUc 
Service  Corp.  et  aL 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ERe7-44-000] 
November  5, 1985. 

The  niing  company  submits  the 
following: 

Take  notice  that  on  October  23, 1988, 
Wisconsin  Public  Service  Corporation 
(WPSC)  of  Green  Bay,  Wisconsin, 
submitted  for  filing  revised  rates  which 
reduce  the  company's  charges  for  full 
requirements  and  partial  requirements 
wholesale  for  resale  customers  by  3%. 
The  customers  affected  by  the  filing  and 
their  rate  schedule  designations  are: 

Customer  and  Rate  Schedule  or  Tariff 
Designation 

Alger  Delta  Electric  Assoc;  Rate  Schedule 

No.  36 
Washington  Island  Electric:  Rate  Schedule 

No.  40 
Village  of  Daggett:  Tariff,  Orig.  Vol  2.  Service 

Agreement  No.  3 
City  of  Stephenson:  Tariff.  Orig.  Vol  2, 

Service  Agreement  No.  4 
ViUage  of  Stratford:  Tariff,  Orig.  Vol  2, 

Service  Agreement  No.  6 
Wisconsin  Public  Power.  Inc.  System;  Tariff, 

Orig.  Vol  2,  Service  Agreement  No.  1 
City  of  Wisconsin  Rapids;  Tariff,  Orig.  Vol  2, 

Service  Agreement  No.  5 
Consolidated  Water  Power  Co.;  Tariff.  Orig. 

Vol  1,  Service  Agreement  No.  1 
City  of  Manitowoc:  Tariff,  1st  Rev.  Vol  1, 

Service  Agreement  No.  2 
City  of  Marshfield:  Tariff.  1st  Rev.  Vol  1, 

Service  Agreement  No.  3 

The  Alger  Delta  Electric  Association, 
the  Village  of  Daggett  and  the  City  of 
Stephenson  are  located  in  Michigan.  The 


other  customers  are  located  in 
Wisconsin. 

The  company  asks  that  the  proposed 
rates  be  made  effective  on  January  1, 
1987.  Copies  of  the  filing  have  been 
served  on  the  affected  customers,  the 
Wisconsin  Public  Service  Commission 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  November  18, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southwestera  Electric  Power  Co. 

[Docket  No.  ER878-40-000] 
November  5, 1988. 

Take  notice  that  on  October  22. 1988, 
Southwestern  Electric  Power  Company 
("SWEPCO"]  tendered  for  filing  a  Letter 
Agreement  providing  for  the  sale  of 
replacement  energy  from  SWEPCO  to 
the  Oklahoma  Municipal  Power 
Authority  ("OMPA")  and  a  Rate 
Schedule  for  Third-Party  Purchase  and 
Resale  Transactions  (Pursuant  to  FERC 
Order  No.  84).  The  Commission 
accepted  the  rate  for  third-party 
purchase  and  resale  transactions 
reflected  in  the  Rate  Schedule  for  filing 
in  1983  for  use  in  three  SWEPCO 
intercoimection  agreements  which 
provided  for  such  transactions.  The  Rate 
Schedule  tendered  for  filing  incorporates 
the  established  Order  No.  84  rate  in  a 
traffic  format  intended  for  general 
applicability  where  SWEPCO  purchases 
and  resells  energy  from  another  utility. 
SWEPCO  requests  an  effective  date  of 
August  4, 1988  for  the  Letter  Agreement 
and  accordingly  seeks  waiver  of  the 
notice  requirements  of  the  Federal 
Power  Act.  SWEPCO  requests  an 
effective  date  of  September  2, 1980  for 
the  Rate  Schedule  to  coincide  with  the 
eariier  established  effective  date  for 
SWEPCO's  Order  84  rate. 

Copies  of  the  filing  have  been  sent  to 
OMPA,  the  Oklahoma  Corporation 
Commisson  and  the  Louisiana  Public 
Service  Commiaaion. 

Comment  date:  November  18, 1986,  in 
accordance  with  the  Standard 
Paragraph  E  at  the  end  of  this  notice. 

3.  Ohio  Power  Go. 

[Docket  No.  ER87-42-000] 
November  5. 1986. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
October  23, 1986,  tendered  for  filing  on 
behalf  of  its  affiliate  Ohio  Power 
Company  (OPCO),  which  is  an  AEP 
affiliated  operation  subsidiary. 
Modification  Na  13  dated  April  1, 1986 
to  the  facilities  and  Operating 
Agreement  dated  May  1. 1967  between 
OPCO  and  the  Dayton  Power  and  Light 
Company  (Dayton).  The  Commission 


has  previously  desigirated  die  1967 
Agreement  as  OPCO's  Rate  Schedule 
FERC  No.  36  and  Dayton  Company's 
Rate  Schedule  FERC  No.  31. 

Modification  No.  12  revises  the 
Parties'  Short  Term  Power  Service 
Schedule  by  adding  provisions  for  a  rate 
of  "up  to"  the  Parties'  respective 
demand  and  energy  rates.  Such 
reductions  are,  however,  limited  to  110% 
of  the  out-of-pocket  cost  associated  witii 
each  specific  reservation  for  Short  Term 
Power  and  Energy.  All  of  the  rates 
proposed  here,  pertaining  to  OPCO, 
have  previously  been  accepted  for  filing 
by  the  Federal  Enei^  Regulatory 
Commission  in  various  otiier  OPCO 
filings. 

AEP  has  requested  that  the 
Commission  permit  this  Modification  to 
become  effective  in  two  parts,  allowing 
Dayton's  Short  Term  Power  "up  to" 
provisions  to  become  effective  as  of 
September  25, 1986  Snd  the  remainder  of 
this  Modification  to  become  effective 
immediately.  This  request  has  been 
made  so  that  Dayton  could  participate 
in  Short  Term  Power  opportunity  sales 
that  would  not  have  otiierwise  been 
made. 

Copies  of  this  filing  were  served  upon 
Dayton  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  November  18. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arkansas  Power  ft  Li^t  Co. 

[Docket  No.  ER81-577-013] 

November  5, 1986. 

Take  notice  that  on  October  14. 1986. 
Arkansas  Power  ft  Light  Company 
(AP&L)  tendered  for  filing  a  compliance 
report  reflecting  the  application  on  final 
rates  referred  to  in  the  above  referenced 
docket. 

Comment  date:  November  18, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Kentucky  Utilities  Co. 

[Docket  Na  ER78-417-0e8] 
November  6, 1986. 

Take  notice  that  on  October  27, 1986, 
Kentucky  Utilities  Company  tendered 
for  filing  in  this  dodcet  a  dociunent 
which  it  terms  its  "Compliance  Piling." 
to  which  are  attached  a  form  Contract 
for  Electric  Service,  Electric  Rate 
Schedule  WPS-esSR  (M),  and  Rules. 
Regulations,  Terms,  and  Conditions. 
Kentucky  Utilities  proposes  to  make  the 
changes  in  service  and/or  rate,  charge, 
classification,  rule,  regulation,  practice 
or  contract  effective  as  soon  as  the 
Commission  takes  the  required  and 
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appropriate  steps  and  permits  such 
effectiveness. 

Comment  date:  November  19, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk,  Power  Coip. 

[Docket  No.  ER87-75-000] 
November  6, 1986. 

Take  notice  that  on  November  3, 1986, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  fiUng  a  proposed 
change  to  rate  schedules  to  increase 
charges  for  transmission  and  deUvery  of 
power  and  energy  to  industrial 
customers  receiving  Replacement  and/ 
or  Expansion  Power,  such  power  and 
energy  being  purchased  by  NMPC  from 
the  Power  Authority  of  the  State  of  New 
Yoik  (PASNY). 

The  proposed  change  would  increase 
the  charge  provided  under  Rate 
Schedule  FERC  No.  19  for  the 
transmission  and  deUvery  of  power  and 
energy  and  affect  those  industrial 
customers  receiving  Replacement  and/ 
or  Expansion  Power.  An  effective  date 
of  January  2, 1987  is  requested.  In 
addition,  the  same  rate  change  would 
apply  to  transmission  and  deUvery  of 
power  and  energy  by  NMPC  to  certain 
industrial  customers  from  PASNY's 
Fitzpatrick  Nuclear  Rant  under  NMPC's 
Rate  Schedule  FERC  No.  95,  and  the 
Niagara  Frontier  Transportation 
Auti^ority  under  Rate  Schedule  FERC 
No.  136.  which  incorporate  by  reference 
the  charges  provided  under  Rate 
Schedule  FERC  No.  19. 

Comment  date:  November  19. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  diis  notice. 

7.  Orange  and  Rockland  UtiUtiet,  Inc. 

[Docket  No.  ER87-72-000] 
November  6, 1966. 

Take  notice  that  on  October  31. 1986. 
Orange  and  Rockland  Utihties.  Inc. 
tendered  for  filing  pnqmsed  changes  in 
its  Power  Supply  Agreement  with  Pike 
County  Light  and  Power  Company,  Rate 
Schedule  FERC  No.  44.  The  proposed 
changes  would:  (1)  Decrease  the  return 
on  equity  from  15.5  percent  to  14 
percent  (2)  eliminate  the  43  percent  cap 
on  the  equity  ratio  (currentiy.  equity  in 
excess  of  the  43  patient  cap  is  assigned 
the  embedded  cost  of  debt);  and.  (3) 
eliminate  the  6-month  averaging 
provision  that  provides  for  a  limited 
filing  to  reevaluate  the  return  on  equity 
when  specified  interest  rates  persist 
above  or  below  9.5  percent  The  return 
on  equity  is  one  component  of  the  return 
on  investment  applied  to  utility  plant 
serving  a  joint  use  function  as  between 
the  two  companies. 


Copies  of  the  filing  were  served  upon 
the  New  York  State  PubUc  Service 
Commission,  the  Pennsylvania  Public 
Utility  Commission,  and  the  Office  of 
the  Consumer  Advocate  in 
Pennsylvania. 

Comment  date:  November  19. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tucson  Electric  Power  Co. 

[Docket  No.  ER86-676-000] 
November  6, 1966. 

Take  notice  that  on  October  14, 1986, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  a 
supplement  of  explanation  to  the 
Interronnection  Agreement  between 
Tucson  and  Rocky  Mountain  Generation 
Cooperative.  Inc.  (Rocky  Mountain) 
originally  tendered  for  filing  on  August 
19, 1986  in  this  docket  Tucson  files  this 
supplement  to  clarify  the  appUcabiUty  of 
paragraph  A.5.2  of  Service  Schedule  A 
to  the  Agreement  entiUed  Economy 
Energy  Interchange.  It  is  not  presently 
contemplated  that  services  will  be 
provided  under  that  Paragraph.  Should 
the  Parties  hi  the  future  agree  to  provide 
services  under  that  Paragraph  the 
Parties  will  file  at  that  time  a  rate 
schedule  for  services  under  that 
Paragraph,  with,  if  necessary,  any 
appUcable  cost  support  data. 

Tucson  states  that  it  has  served  a 
copy  of  the  filing  upon  Rocky  MountaiiL 

Comment  date:  November  20, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Orange  and  Rockland  Utilities,  Inc 

[Docket  No.  ER87-73-000] 
November  B,  1966. 

Take  notice  that  on  October  31, 1986, 
Orange  and  Rockland  UtiUties.  Inc. 
tendered  for  filing  proposed  changes  in 
its  Power  Supply  Agreement  with 
Rockland  Electric  Company.  Rate 
Schedule  FERC  No.  43.  The  proposed 
changes  would:  (1)  Decrease  the  return 
on  equity  bom  15.5  percent  to  14 
percent;  (2)  elimninate  the  43  percent 
cap  on  the  equity  ratio  (currentiy,  equity 
in  excess  of  die  43  percent  cap  is 
assigned  the  embedded  cost  of  debt): 
and,  (3)  eliminate  the  6-month  averaging 
provision  that  provides  for  a  limited 
filing  to  reevaluate  the  return  on  equity 
when  specified  interest  rates  persist 
above  or  below  9.5  percent  The  return 
on  equity  is  one  component  of  the  return 
on  investment  applied  to  utility  plant 
serving  a  joint  use  function  as  between 
the  two  companies. 

Copies  of  the  filing  were  served  upon 
the  New  York  State  PubUc  Service 
Commission,  the  New  Jersey  Board  of 
Public  Utilities,  and  the  Office  of  the 


Public  Advocate  (Division  of  Rate 
Counsel)  in  New  Jersey. 

Comment  date:  November  19, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  M^sconsin  Electric  Power  Co. 

[Docket  No.  ER87-67-000] 
November  6, 1966. 

Take  notice  that  on  October  31, 1986, 
Wisconsin  Electric  Power  Company 
(WEPCO)  tendered  for  filing  proposed 
changes  in  its  wholesale  tariff  for 
service  to  its  wholesale  customers.  The 
effect  of  these  changes  would  be  to 
decrease  estimated  charges  to  WEPCO's 
wholesale  customers  by  approximately 
$910,000  on  a  forecast  1987  basis.  The 
proposed  rates  included  lower  energy 
charges  and  higher  demand  charges,  but 
all  customers  would  pay  less  under  the 
proposed  rates  than  imder  the  present 
rates.  The  voltage  differential  for  service 
is  being  revised  to  flat  percentages 
appUed  to  the  energy  and  demand 
charges.  A  provision  to  recover  take-or- 
pay  charges  bom  a  coal  suppUer  is  being 
re-filed  in  order  to  continue  its 
effectiveness  beyond  December  31. 1986. 

WEPCO  has  also  submitted  an 
executed  Exhibit  C  to  its  service 
agreement  with  Alger  Delta  Electric 
Cooperative,  reflecting  a  change  in 
voltage  level  at  one  delivery  point 

WEPCO  requests  an  effective  date  of 
December  30. 1966.  sixty  days  after 
filing,  and  suspension  for  two  days,  until 
January  1. 1987. 

Copies  of  die  filing  have  been  served 
upon  WQ>CO's  jurisdictional  customers. 
GDpies  have  also  been  mailed  to  the 
Michigan  Pubhc  Service  Commission 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  19, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

Standard  Paragraphs 

E.  Any  person  desiring  to  the  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commiasion  and  are  available  for  public 

inspection. 

LoisD.CMMl, 

ActwgSecnlary. 

(FR  Doc.  86-25529  PUed  11-12-88;  8:45  am] 
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(Doekat  Na  RKMS-I-OOO  (Parti  ArO  at  aL] 

Cohimbia  Gas  Transmisaion  Corp.  at 
aL;  Ordar  namiaaing  Patniona  for 
Clarification  and  MotkNi  to  Raquira 
Flimg 

(Issued:  November  5. 1986) 

Before  Commissionera:  Martha  O.  Hesse. 
Chairman;  Anthony  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

In  the  matter  oft  Regnlation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(Columbia  Gas  Tranamission  Corporation 
and  Columbia  Gulf  Transmisaioo  Company). 
(Texas  Independent  Producers  and  Royalty 
Owners  Association).  (Northwest  Central 
Pipeline  Corporation),  (Yankee  International 
Company),  (Capital  Energy  Corporation), 
(Iowa  Electric  Light  and  Power  Company). 
(ONG  Western.  Inc.),  (Cascade  Natural  Gas 
Corporation),  (Felmont  Oil  CorpOTation  and 
Essex  Offshore,  Inc.),  (Nycolex  Gas 
Transport),  (Illinois  Commerce  Commission); 
Docket  No.  RMS5-1-000  (Parts  A-D) 

Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (National  Fuel 
Gas  Distribution  Corporation);  Docket  No. 
RM-85-1-174 

National  Fuel  Gas  Distribution 
Corporation;  Docket  No.  CP81-319-001 

This  order  dismisses  eleven  petitions 
for  clarification  of  Order  No.  436»  and 
one  motion  to  require  an  interstate 
pipeline  company  to  file  tariff  provisions 
providing  for  open  access  transportation 
in  accordance  with  that  order  and  the 
Regulations  promulgated  thereunder. 
The  petitions  are  dismissed  summarily, 
without  adjudication  on  the  merits  and 
without  prejudice  to  their  being  filed  in 
other  form  if  the  movants  so  decide. 

The  various  petitions,  and  the  relief 
requested,  are  as  follows: 

1.  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company  (collectively 
Columbia)  seek  clarification  that,  having 
elected  to  become  open  access 
transporters  under  Order  No.  438.  they 
thereby  are  excused  from  certain  filing 
requiremente  under  Part  154  of  the 
Regulations.  In  the  alternative, 
Columbia  requests  waiver  of  the  filing 
requirements. 

2.  The  Texas  Independent  Producers 
and  Royalty  Owners  Association 
(TIPRO)  asks  that  we  issue  a  policy 
statement  providing  for  the  rejection  of 


'  FERC  Statute*  and  Regulations,  Regulation* 
Preamblei  1962-1985. 1  3aS65;  SO  FR  42408  (October 
la  1985). 


any  applications  for  "open  carrier" 
status  pursuant  to  Order  No.  436  which 
are  made  conditional  on  terms  which 
differ  from  the  txpress  requirements  of 
that  order. 

3.  Northwest  Central  Pipeline 
Company  (Northwest  Central)  seeks  a 
ruling  that  an  oral  notice  which  it  gave 
to  Arkla  Energy  Resources,  one  of  its 
suppliers,  stating  that  it  desired  a 
reduction  in  its  firm  sales  entitlement 
was  sufficient  to  satisfy  the 
requirements  of  the  Regulations. 
Alternatively.  Northwest  Central 
requests  waiver  of  the  Regulations  to 
the  extent  necessary  to  effect  such 
entitlement  reduction. 

4.  Yankee  International  Company 
requests  clarification  concerning 
whether  a  transportation  service 
previously  provided  it  in  1988  by 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  under  a  Natiu-al  Gas  Act 
(NGA)  section  7(c)  certificate,  but  which 
has  since  been  discontinued,  can  be 
reinstituted  at  different  receipt  points 
now  that  Panhandle  has  become  an 
open  access  transporter. 

5.  Capital  Energy  Corporation 
requests  clarification  that  there  is  no 
prohibition  on  the  establishment  of  a 
class  of  Order  No.  436  subcarriers  who 
would  aggregate  the  transportation 
services  of  several  pipelines  for  the 
purposes  of  marketing  the  resulting 
agglomeration  at  a  means  of  gas 
transportation,  or  otherwise  acquire  the 
rights  to  utilize  certain  pipeline  capacity 
for  the  purpose  of  marketing  gas. 

6.  Iowa  Electric  Light  and  Power 
Company  (Iowa  Electric)  purchases  gas 
from  Natural  Gas  Pipeline  Company  of 
America  (Natural),  which  is  an  open 
access  transporter.  Iowa  Electric  has 
elected  to  reduce  its  contract  demand 
obligation  with  Natural.  It  requests 
clarification  concerning  whe^er  Natural 
will  still  be  required  to  make  the 
election  effective,  after  the  requisite 
waiting  period,  even  if  Natural  in  the 
interim  ceases  to  be  an  open  access 
transporter. 

7.  ONG  Western,  Inc.  transports  gas 
pursuant  to  NGPA  section  311  under 
agreements  entered  into  both  before  and 
after  October  9, 1985,  the  issuance  date 
of  Order  No.  436.  It  notes  that  in  several 
orders,  we  have  held  that  changes  made 
after  October  9, 1985,  in  supply  points 
provided  in  pre-October  9, 1985 
transportation  agreements  will  be 
treated  as  a  new  service,  necessitating  a 
new  application.  ONG  Western  requests 
clarification  concerning  whether  this 
same  ruling  is  applicable  to  it  in  light  of 
its  status  as  an  open  access  transporter. 

8.  Cascade  Natural  Gas  Corporation 
seeks  clarification  whether  its 
transportation  agreement  with 


Northwest  Pipeline  Corporation  would 
continue  to  qualify  for  fransition 
treatment  under  seotion  284.105  of  the 
Regulations  if  it  dissegards  a  clause  in 
that  agreement. 

9.  Felmont  Oil  Corporation  and  Essex 
Offshore,  Inc.  request  clarification  or 
waiver  regarding  the  authority  of 
Transcontinental  Gas  Pipe  Line 
Corporation  to  fransport  natural  gas  on 
behalf  of  Brooklyn  Union  Gas  Company, 
pursuant  to  section  111  of  the  NGPA. 

10.  Nycotex  Gas  Transport  (Nycotex) 
entered  into  an  agreement  with 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  in  June  1985,  whereby 
Tennessee  agreed  to  transport  Nycotex's 
gas  under  NGPA  section  311.  Nycotex 
incurred  expenditures  imder  the 
agreemenmt  in  August,  September,  and 
October  1985.  Transportation  had  not 
commenced  prior  to  the  issuance  of 
Order  No.  436.  Nycotex  has  requested  a 
waiver  or  clarification  of  the  transitional 
provisions  of  section  284.105  of  the 
Regulations  to  allow  the  transaction  to 
be  completed. 

11.  The  Illinois  Commerce 
Commission  (ICC)  filed  a  motion  on 
September  22, 1986,  In  which  it  seeks  an 
order  requiring  Midwestern  Gas 
Transmission  Company  (Midwestern)  to 
file  tariff  amendments  to  provide  for 
open  access  transportation  on  its 
southern  system  imder  Order  No.  436. 
The  motion  is  predicated  on 
Midwestem's  affiliation  with  Tennessee 
Gas  Pipeline  Company  (Tennessee]  as 
co-subsidiaries  of  Tenneco.  Inc.;  the  fact 
that  Tennessee  filed  tariff  changes  on 
June  3, 1986,  to  provide  open  access 
transportation;  and  that  Midwestem's 
southern  system  is  physically  connected 
to  and  primarily  supplied  by  Tennessee. 
The  ICC  contends  that  "by  voluntarily 
acting  to  open  Tennessee  under  Order 
436,  that  this  same  decision,  of 
necessity,  must  be  applied  to 
Midwestern."  On  October  7. 1986, 
Midwestern  filed  an  answer  in 
opposition  to  the  ICCTs  motion. 

12.  Finally,  National  Fuel  Gas 
Distribution  Corporation,  which  except 
for  one  subsystem  is  exempt  from  the 
requirements  of  the  Natural  Gas  Act 
under  section  1(c)  and  has  been  issued  a 
blanket  certificate  under  §  284.224  of  the 
Regulations,  seeks  clarification  on  a 
series  of  eleven  questions  relative  to  the 
transportation  under  its  blanket 
certificate  of  locally  produced  gas  to 
interstate  pipelines. 

Discussion 

Order  No.  436  was  issued  on  October 
9, 1985.  more  than  one  year  ago.  That 
order  established  the  framework  for  a 
new,  simplified,  voluntary 
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transportation  propwn  under  wction  7 
of  the  NGA  and  section  311  of  die 
Natural  Gas  Policy  Act  (NGPA),  undo- 
which  any  pipeline  electing  to 
participate  would  be  required  to  provide 
non-discriminatory  access  to  its 
facilities  for  the  transportation  of  gas  by 
shippers,  local  distribution  companies 
and  end-users.  Order  No.  436  was 
followed  and  refined  by  Order  No.  436- 
A.*  Order  Na  43e^>  Order  Na  436-C.* 
Order  No.  436^  •  and  Order  No.  436- 
E.*  Each  of  these  orders  either  granted 
in  part  applications  for  rehearing  of  the 
underlying  order,  and  thus  amended 
Order  No.  438,  or  denied  petitions  for 
rehearing  and  reconsideration.  At  the 
same  time,  the  Commission  responded 
to  numerous  petitions  for  clarification  of 
the  order,  some  of  which  were 
predicated  on  particular  factual 
situations  and  others  of  wUch  generaUy 
interpreted  the  Order's  requirements. 
Eventually,  the  Commission  intercepted 
issued  in  excess  of  130  orders, 
responding  to  approximately  200 
requests  for  clarification  or  waiver, 
involving  many  aspects  of  Order  Na 
436. 

Even  when  they  were  based  on 
individual  facts,  the  orders  granting  or 
denying  petitions  for  clarification  were 
not  case  specific  nor  did  they  affect 
only  the  particular  applicant  or 
transaction  posed  in  the  petition.  Rather, 
they  served  to  make  clear  the  overall 
substance  of  the  Rulemaking  and  its 
requirements  and.  as  such,  the  decisions 
rendered  therein  are  generally 
applicable  as  part  and  parcel  of  the 
basic  Rule.  For  this  reason  the  orders  on 
petitions  for  clarification  were  published 
in  the  Federal  Register.  They  may  be 
relied  upon  by  anyone,  to  the  same 
extent  as  the  underlying  Order,  in  fixing 
the  duties  and  responsibilities  attendant 
upon  a  decision  whether  or  not  to 
proceed  under  the  terms  and  conditions 
laid  out  in  Order  No.  436.  In  this  respect, 
they  are  unlike,  for  example,  private 
revenue  rulings  issued  by  the  Internal 
Revenue  Service,  which  are  binding  only 
on  the  individuals  or  businesses 
immediately  involved  and  relate  only  to 
the  precise  transaction  under 
consideration. 

Order  No.  436  and  die  Regulations 
promulgated  therein  have  now  been  in 
effect  for  an  extended  period.  A  large 
number  of  transportation  transactions 


*  A/.  1 30.67S.  50  F.R.  S2Z17  CDecemb«r  23. 198S). 
■  FERC  Statute*  and  Regulatkmt  m.  1  aoSSS;  SI 

Fed.  Reg.  6398  (Febniaiy  21  tan). 

*  34  FERC  1 81.404  (March  28, 1088);  51 FJL 11580 
(April  4. 1986). 

•  34  FERC  1 61.405  (March  28. 1088);  51  FJl.  IISOO 
(April  4. 1986). 

•  34  FERC  1 61.403  (March  28, 1986);  51  F.R.  11586 
(April  4. 1986). 


have  been  entered  into  in  reliance 
thereon.  The  order  has  been  clarified 
extensively  by  the  numerous  orders 
mentioned  above.  Many  of  die  newly 
filed  requests  either  tend  to  seek 
clarification  in  the  nature  of  rhnnging 
the  Rule  or  waiving  its  requirements,  or 
involved  a  highly  fact-specific  situation 
of  the  type  best  handled  in  a  declaratory 
order. 

A  full  year  has  elapsed  since  the 
issuance  of  Order  No.  436.  There  is  no 
longer  a  need  to  issue  emergency 
clarifications  of  a  newly  adopted  rule. 
At  this  juncture,  the  wiser  course  is  to 
consider  such  pleadings  punuant  to  the 
Commission's  establi^edprocesses, 
and  to  refrain  from  issuing  further 
orden  on  petitions  for  clarification  or 
waiver,  or  for  major  modifications  as 
requested  by  TIPRO  and  die  ICC.  unless 
a  strong  showing  is  made  in  the 
applicaticm  tiiat  a  major  element  of  the 
Rule  has  been  completely  over  lo<dced 
(whidi  we  consider  unlikely  in  light  of 
the  large  number  of  refinements  and 
explanations  that  akeady  have  been 
issued)  or  that  an  immediate  resolution 
of  the  problem  posed  is  eesenfla!  to  the 
effective  administration  or  operation  of 
the  open  access  transportation  program. 

On  due  consideration  of  the  petitions 
under  consideration,  we  find  that  none 
are  of  sudi  a  nature  mder  die  standard 
herein  enunciated  as  to  require  their 
resolution  by  clarification.  The  petitions 
for  clarification  and  requests  for  waiver, 
as  well  as  die  other  motion*  addressed 
herein,  will  be  diimiisaed  without 
prejudice.  The  parties  may  file  a  request 
under  §38S.207(a)  of  die  Regulations  for 
a  declaratory  mder  by  the  Commission, 
or  a  complaint  pursuant  to  §  385.206,  or 
request  for  an  inteiptetatioH  by  the 
General  Counsel  under  S  385.1901, 
accompanied  by  the  filing  fee  required 
by  the  Regulations  for  such  applications. 
Notice  of  complaints  and  petitions  for 
declaratory  orders  will  be  published  in 
the  Federal  RegMw  in  ecoofdatnce  widi 
Commission  policy,  to  afford  an 
oi^ortunity  for  public  comment 

The  Commission  orders: 

The  petitions  for  clarification  or 
waiver  of  Order  No.  436,  and  the  motion 
filed  by  the  Illinois  Commerce 
Commission,  considered  herein  are 
dismissed  without  prejudice. 

By  die  ConuniMion. 
Loia  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  86-2S525  Filed  11-12-86;  8:45  am] 
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[Dectal  Na  RMIS-I-OOO] 

Order  Qranting  RaquMt  for  WiivM- 
From  RoguMlon  of  Natunl  Qm 
PJpoNnM  Aflir  ParIM  WoMwod 
Oooontrol  for  Pondi  Roeourcosi  Inc. 


Issued:  November  5. 1986. 

Before  Commissioners:  Martha  O.  Hesse, 
Chainnan:  AnAony  G.  Sonsa,  Charles  G. 
Stalon.  Charles  A  Trabondt  and  CM.  Naeva. 

On  December  27, 1965,  Panda 
Resources,  Ina  filed  a  request  for 
waiver  of  the  transitional  provisions  of 
Order  No.  436  *  as  they  apply  to  a 
transportation  transaction  performed 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978.  We  will  grant 
Panda's  request 

The  Comanche  Gathering  System 
Joint  Venture,  which  is  compcwed  of 
serveral  companies  including  Panda, 
entered  into  agreements  from  late  1964 
through  early  1985  to  purdiase  gas  from 
producers  in  Comanche  County,  Kansas. 
A  gathering  system  was  constructed  at  a 
cost  of  $415,00a  On  October  4, 1965. 
Comanche  entered  into  a  written 
agreement  to  sell  the  gas  to  Northern 
Gas  Marketing,  Inc.  who,  in  turn,  agreed 
to  sell  the  gas  at  the  wellhead  to  Peoples 
Natural  Gas  Company,  a  Division  of 
Utilicorp  United  Inc.  On  October  7.  ANR 
Pipeline  Company  entered  into  a  written 
agreement  to  transport  the  gas  on  behalf 
of  Peoples  from  Comanche  to  Northern 
Natural  Gas  Company,  Division  of 
Enron.  Corporation's  (Northern  Natural) 
system  in  Kiowa  County,  Kansas,  under 
section  311  of  the  NGPA  and  Subpart  B 
of  section  284  of  the  Commission's 
Regulations.  Northern  Natural  would 
transport  the  gas  to  Peoples  for  its 
system  supply  pursuant  to  section  311  of 
die  NGPA  and  Subpart  B  of  section  284 
of  the  Commission's  Regulations  under  a 
transportation  contract  executed  on 
October  17. 1983.  On  May  16, 1985.  in 
Docket  No.  ST84-104-000,  Nortiiem 
extended  its  transportation  service  until 
October  16. 1987.  ANR's  and  Northern 
Natural's  transportation  under  section 
284  is  pursuant  to  the  provisions  of  that 
section  as  it  was  effective  prior  to 
November  1, 1965. 

In  CLARCO  Gas  Company.  Inc.,  35 
FERC  1  61,339  (1986),  we  held  diat 
waiver  of  the  transitional  provisions  of 
Order  No.  436  will  be  granted  where 
evidence  exists  to  show  (1)  an 
agreement  prior  to  October  9, 1985, 
between  two  or  more  pcuties  that 
commits  the  parties  to  an  element  of  the 
transaction,  (2)  the  construction  of 
significant  facilities  or  the  expenditure 


>  33  FERC  1 61.007  (1965);  FERC  Statute*  and 
Regulation!  1  30.665  (1065). 
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of  substantial  funds  prior  to  October  9, 
1985  in  reliance  on  that  agreement,  and 
(3),  if  the  agreement  relied  upon  was 
oral,  execution  of  the  agreement  in 
written  prior  to  October  9, 1985.  In 
addition,  we  stated  that  we  will  require 
a  showing  that  the  transaction  for  which 
waiver  is  sought  is  of  a  type  that 
qualifies  for  transitional  treatment. 

We  conclude  that  Panda  meets  the 
test  established  in  CLARCO.  A  written 
contract  to  sell  the  gas  existed  prior  to 
October  9, 1985,  as  did  a  written 
contract  to  transport  the  gas.  In  additon, 
the  gas  will  be  transported  for  the 
system  supply  of  a  local  distribution 
company.  Accordingly,  Panda's  request 
is  granted. 

By  the  Commission. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR.  Doc.  86-25526  Filed  11-12-86;  8:45  am) 

BtLLMG  CODE  6717-01-M 

[Docket  No.  RM85-1-000] 

Orders  Denying  Request  for  Waiver 
From  Reguiation  of  Naturai  Gas 
Pipeiines  After  Partiai  Wellhead 
Decontrol  for  Tennessee  Gas  Pipeline 
Co. 

Issued  November  5, 1986. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Tranbandt  and  C.  M. 
Naeve. 

On  July  30. 1986.  Tennesee  Gas 
Pipeline  Company  (Tennessee]  filed  a 
request  for  waiver  of  9  284.105(a)  of  the 
Commission's  Regulations.'  Tennessee 
requests  authorization  to  continue  or 
recommence  transportation  service  for 
83  local  distribution  companies, 
interstate  pipelines  and  intrastate 
pipelines  that  were  originally  authorized 
under  subparts  B  and  G  of  part  284  of 
the  regulations.  Tennessee  seeks  a 
waiver  to  extend  service  until  the  earlier 
of  June  30, 1987,  or  30  days  after  the 
Commission  issues  an  order  on  the 
merits  of  the  take-or-pay  funding  issue 
in  Docket  No.  RM86-119-000. 

Tennessee  is  currently  transporting 
natural  gas  pursuant  to  §  284.105  of  the 
Commission's  Regulations.  On  June  3, 
1986,  in  Docket  No.  CP86-534-000, 
Tennessee  filed  an  apphcation  to  obtain 
an  Order  No.  436  blanket  certificate. 
Tennessee  also  filed  in  Docket  No. 
RP86-119-000,  tariff  sheets  addressing 
Tennessee's  take-or-pay  problems. 


'  18  CFR  284.105(a)  provides  thai  any 
transportation  service  that  was  commenced  on  or 
before  October  9, 1985.  under  the  terms  that  applied 
prior  to  November  11, 1985.  may  be  continued  until 
the  earlier  of  October  9, 1987,  or  the  expiration  of 
the  original  extended  term. 


By  an  order  issued  on  July  2, 1988,* 
the  Commission  rejected  Tennessee's 
tariff  sheets,  finding  that  the  take-or-pay 
proposals  constituted  an  unlawful 
tracking  proposal.  The  Commission  set 
the  matter  for  hearing.  In  response,  on 
July  15, 1986,  Tennessee  withdrew  its 
Order  No.  438  blanket  certificate 
application. 

Tennessee,  in  its  petition,  cited  to 
Texas  Eastern  Transmission 
Corporation,*  wherein  the  Commission 
granted  a  waiver  to  allow  Texas  Eastern 
to  continue  section  311  transportation 
without  becoming  subject  to  the 
provisions  of  §284.10  of  the  Regulations. 
Texas  Eastern  was  granted  a  waiver  of 
section  284.10  to  avoid  a  break  in  service 
while  the  conditions  under  which  Texas 
Eastern  would  implement  Order  No.  436 
transportation  were  established. 
Tennessee  claims  it  has  shown  similar 
good  cause.  We  do  not  agree. 

In  Texas  Eastern,  the  Commission 
granted  a  temporary  waiver  of  the 
Regulations  to  a  pipeline  that  had  an 
Order  No.  436  settlement  on  file  and 
was  providing  section  311 
transportation.  The  waiver  allowed 
Texas  Eastern  to  continue  new  NGPA 
section  311  arrangements  after  June  30, 
1986  without  invoking  the  rights  of  its 
firm  sales  customers  to  reduce  their 
firms  sales  entitlements  or  convert  those 
entitlements  to  firm  transportation. 
Although  Tennessee  argues  that 
granting  its  requested  waiver  would  be 
similar  to  the  action  taken  in  Texas 
Eastern,  the  two  cases  have  virtually 
nothing  in  common.  In  the  instant 
docket.  Tennessee  does  not  have  an 
Order  No.  438  settlement  on  file  and  is 
not  providing  section  311  transportation. 
Furthermore.  Tennessee  is  not 
requesting  a  waiver  of  the  contract 
conversion  reduction  provisions,  which 
would  otherwise  be  triggered 
automatically  by  providing  new 
transportation  under  NGPA  section  311. 
Rather.  Tennessee  seeks  to  waive  the 
grandfather  provision  of  §  284.105  until 
Tennessee's  take-or-pay  funding  issues 
are  worked  ont.  There  is  no  similarity 
whatsoever  between  this  case  and 
Texas  Eastern. 

Section  284.105(a)  was  designed  to 
prevent  undue  hardship  by  allowing 
transactions  ttiat  were  ongoing  when  the 
rule  was  issued  to  run  their  course.  To 
allow  the  extension  of  83  transactions 
pending  resolution  of  take-or-pay  issues 
would  be  grossly  unfair  to  parties  who 
might  desire  transportation  but  who  had 
no  previous  transactions  to  "entend."  It 


»  Docket  No.  CP86-534-000.  38  FERC  \  61.032. 
'  Order  issued  |une  27. 1986.  Docket  No.  RP86- 
110-001.  35  FERC  1!  61.405. 


would  also  be  tantamount  to  suspending 
the  application  of  Order  No.  436  in  large 
measure.  This  we  will  not  do. 

We  find  that  Tennessee  has  not 
established  good  cause  for  waiver. 
Tennesee's  request  is  hereby  denied. 

By  the  Commission. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  86-25527  Filed  11-12-86;  8:45  am] 
BIIXINQ  CODE  6717-01-M 


[Docket  No.  QF87-aO-000] 

Small  Power  Production  and 
Cogeneration  FadlitiM;  Qualifying 
Status;  Ell  Ully  Industries,  Inc. 

November  6. 1986. 

On  October  17, 1986,  Eli  Lilly 
Industries.  Inc.  (Applicant),  of  Call  Box 
1198,  Pueblo  Station,  Carolina.  Puerto 
Rico  00628-1198  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  completed  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Carolina. 
Puerto  Rico  and  will  consist  of  two 
diesel  engine  generators,  two  waste  heat 
recovery  steam  generators,  two  jacket 
water  heat  recovery  plates,  and  two 
frame  heat  exchangers.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  4919  kW.  The  primary  source  of 
energy  will  be  fud  oil.  Construction  of 
the  facihty  will  b^in  in  February  1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rides  211  and 
214  of  the  Commission's  Rides  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casliell. 
Acting  Secretary. 
[FR  Doc.  86-25608  Filed  11-12-86;  8:45  am] 

BILUNQ  COOC  6717-01-11 
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[Docket  No.  QF87-21-4MW] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Willis  and  Paul  Group 

November  6, 1988. 

On  October  17. 1986.  the  WUlis  and 
Paul  Group  (Applicant),  of  66  Ford  Road. 
Denville,  New  Jersey  07834.  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  adjacent  to  the 
BP  Performance  Polymers,  Inc.  plant  on 
Thomas  Road  in  Mansfield  Township. 
New  Jersey.  The  facility  will  consist  of  a 
water-wall  circulation  fluid  bed 
combustion  boiler  and  a  steam  turbine 
generator.  Steam  produced  in  the  boiler 
will  be  sold  to  BP  Performance 
Polymers,  Inc.  for  process  use  and  will 
also  be  used  in  a  sludge  drying  process 
to  be  located  adjacent  to  the  project. 
The  primary  energy  source  will  be  coal 
in  the  form  of  anthracite  silt.  The 
maximum  electric  power  production 
capacity  of  the  facility  will  be  30  MW. 
Construction  of  the  facility  is  expected 
to  begin  late  in  1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filhig  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  86-25609  Filed  11-12-88;  8:45  am] 
BILUNO  CODE  6717-01-M 


[Docket  No.  TA87-1-32-003] 

Colorado  Interstate  Gas  Co^  Proposed 
Change  In  FERC  Gas  Tariff 

November  6, 1988 

Take  notice  that  on  October  30, 1988, 
pursuant  to  Ordering  Paragraph  (A)(1)  of 
the  Commission's  Order  issued 


4U4B 


September  30. 1986.  in  Docket  No. 
TA87-1-32,  as  modified  by  an  Order 
issued  October  14, 1986.  Colorado 
Interstate  Gas  Company  (CIG)  filed 
revised  rates  reflecting  the  elimination 
of  $35  million  in  projected  costs 
attributable  to  Order  No.  451. 

On  October  30. 1986.  CIG  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff 
six  copies  each  of  Substitute  Twenty- 
Sixth  Revised  Sheet  No.  7  and  First 
Substitute  Twenty-Seventh  Revised 
Sheet  No.  8.  reflecting  the  elimination  of 
the  $35  million  in  projected  Order  No. 
451  costs. 

At  the  same  time,  CIG  resubmitted  for 
filing  Alternate  Twenfy-Sixth  Revised 
Sheet  No.  7  and  Alternate  First 
Substitute  Twenty-Seventh  Revised 
Sheet  No.  8,  which  sheets  were 
previously  filed  on  August  15. 1986.  and 
reflect  CIG's  estimate  of  the  impact  of 
Order  No.  451  on  its  gas  costs. 

CIG  stated  that  it  strongly  believed 
that  the  alternate  tariff  sheets  more 
accurately  reflect  the  cost  of  gas  that  it 
will  actually  incur  because  of  the  good 
faith  negotiation  rule  of  Order  No.  451. 
and  therefore  urged  that  the  alternate 
tariff  sheets  be  accepted  for  filing  and 
be  made  effective  on  October  1. 1986. 
CIG  noted  that  it  was  providing  to  the 
Commission  and  all  parties  the  details 
underlying  and  supporting  its  estimate 
of  the  Order  No.  451  impact,  and 
accordingly,  submitted  that  it  was 
entirely  appropriate  for  the  Conmiission 
to  accept  the  tendered  alternate  tariff 
sheets  for  filing  to  be  effective  on 
October  1. 1986.  However,  should  the 
Commission  not  agree.  CIG  requested 
that  the  revised  sheets  eliminating  the 
Order  No.  451  costs  be  accepted  fw 
filing  to  be  effective  on  October  1. 1986. 

Because  of  the  shortness  of  time 
between  the  filing  date  and  the  date  that 
October  billings  must  be  mailed  out, 
CIG  also  advised  the  Commission  that  it 
intends  to  bill  its  customers  on  the  basis 
of  the  alternate  tariff  sheets  that  include 
the  $35  million  Order  No.  451  costs. 
Should  the  Commission  ultimately 
determine  that  this  was  inappropriate, 
CIG  agreed  to  refund  any  revenue 
overrecovery  resulting  from  use  of  the 
alternate  tariff  sheets. 

CIG  noted  that  it  had  complied  with 
the  balance  of  the  Commission's 
September  30. 1986.  Order  on  October 
15, 1986. 

CIG  respectfully  requested  the 
Commission  to  grant  any  waivers  of  the 
Commission's  Regulations  as  it  may 
deem  necessary  to  accept  this  filing. 

Copies  of  the  filing  have  been  served 
upon  CIG's  jurisdictional  customers, 
other  interested  public  bodies,  and 
parties  of  record  in  this  proceeding. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washii^on. 
DC  20426,  in  accordance  with  the 
Conmiission's  Rules  of  Practice  and 
Procedure. 

All  such  petitions  or  protests  should 
be  filed  on  or  before  Nov.  13, 1986. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filhig  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-25610  Filed  11-12-86;  8.-45  am] 

BIUJNQ  CODE  STU-ei-M 


[Docket  Na  CP85-67-014] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  to  FERC 
Gas  Tariff 

November  6, 1988. 

Take  notice  that  on  October  27. 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
tenth  Revised  Sheet  No.  5E  to  be  a  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1. 

Natural  states  that  the  purpose  of  this 
sheet  is  to  set  out  the  threshold 
percentages  and  discount  rates 
apphcable  to  Rate  Schedule  lOS  for  the 
month  of  November  1986.  The  filing  ia 
being  made  in  accordance  with  the 
provisions  of  Rate  Schedule  lOS  which 
was  authorized  by  FERC  order  issued 
March  13. 1986  at  Docket  No.  CP85-57- 
003. 

Natural  requests  waiver  of  the 
Commission's  regulations  to  the  extent 
necessary  to  permit  tenth  Revised  Sheet 
No.  5E  to  become  effective  November  1, 
1986.  Copies  of  this  filing  were  mailed  to 
Natural's  jurisdicitonal  customers  and  to 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
13, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


I 
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not  serve  to  make  proteatants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  Dw  Caahall. 
Acting  Secretary. 

[FR  Doc.  88-2Seil  Filed  11-12-66;  8:45  am] 
MUJNQ  CODE  tin-c^-m 


[Docket  No.  ER8e-719-000] 

Pacific  Gas  and  Elactric  Co^  HIIng 

November  S,  1986. 

Talce  notice  that  on  October  27, 1986, 
Pacific  Gas  and  Electric  Company 
(PGandE]  tendered  for  filing  an 
amended  tariff  sheet  which  was 
previously  designated  as  Supplement 
No.  1  to  CJriginal  Tariff  Sheet  No.  173 
PGandE's  letter  dated  September  26  and 
the  accompanying  filing  (filed 
September  29)  to  the  Commission. 
PGandE  requests  that  revised 
Supplement  No.  1  Tariff  Sheet  be 
substituted  for  the  Supplement  No.  1 
Tariff  Sheet  previously  provided  in 
PGandE's  September  29  filing  which  has 
been  designated  as  Docket  No.  ER86- 
719-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
18. 1986.  ProtesU  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  86-25604  Filed  11-12-86;  8:45  am] 

MLLMQ  CODE  •717-01-11 


[Docket  No.  ER86-204-005] 
Pennsytvania  Electric  Co.;  Rilng 

November  7, 1966. 

Take  notice  that  on  October  14, 1986, 
Pennsylvania  Electric  Company 
tendered  for  filing  a  compliance  report 
whereby  refunds  of  all  revenue  amounts 
collected  in  excess  of  the  settlement  rate 
levels,  together  w'th  interest  computed 


in  accordance  with  35.19(a]  of  the 
Commission's  Regulations,  were  made 
on  September  30, 1986. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  86-25805  Filed  11-12-86;  8:45  am] 
nUMQ  COOC  (717-01-M 


[Docket  No.  ER86-361-002] 

Upper  Peninsula  Power  Co^  Filing 

November  7, 19B6. 

Take  notice  that  on  October  10, 1986. 
Upper  Peninsula  Power  Company 
(UPPCO]  tendered  for  filing  a 
compliance  report  whereby  UPPCO 
states  that  because  increased  rates  were 
suspended  until  October  17, 1986,  no 
refunds  had  to  be  made.  Rates  found  to 
be  higher  than  settlement  rates  were  not 
collected. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
FR  Doc.  86-25606  Filed  11-12-86;  8:45  am] 

BtLUNQ  COOe  6717-01-M 


[Docket  No.  ER87-C5-000] 
West  Texas  Utilities  Co.;  Rling 

November  6, 1986. 

Take  notice  that  on  October  31. 1986. 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Service  Tariff.  Original 
Volume  No.  1,  unexecuted  letter 
amendments  to  its  electric  service 
agreement  with  Texas-New  Mexico 
Power  Company  (formerly  Community 
Public  Service  Company]  and 
unexecuted  letter  amendments  to 
contracts  for  electric  service  with  the 
Cities  of  Brady  and  Coleman,  Texas. 
WTU  has  proposed  a  phased  rate 
increase  and  certain  other  rate  schedule 
changes  appUcable  to  the  affected 
customers.  Level  B  Rates,  proposed  to 
be  effective  on  January  1, 1987,  would 
increase  revenues  from  jurisdictional 
sales  by  $5,079,360  based  on  calendar 
year  1987.  Level  A  Rates,  proposed  to  be 
effective  on  December  31. 1986.  would 
increase  revenues  fi'om  jurisdictional 
sales  by  $4,054,501.  based  on  calendar 
year  1987.  The  principal  difference 
between  the  two  sets  of  rates  is  the 
return  on  common  equity  which  the 
rates  are  designed  to  produce.  WTU 
requests  that  the  Level  A  Rates  be 
suspended  until  January  1, 1987,  in 
accordance  with  Ihe  terms  of  settlement 
in  WTU's  last  rats  case. 

Copies  of  the  filing  have  been  served 
on  the  customers  of  WTU  affected  by 
the  filing  and  upon  the  Public  Utilities 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19. 1986.  Protests  will  be  considered  by 
the  Commission  ia  determining  the 
apropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  appUcation  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  86-25607  Filed  11-12-86;  8:45  am] 

BtLUNO  COOE  S717-01-II 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-«-FRL-310'>-3]  [EPA  Proiwt  Numbw  8J 
•MM] 

Approval  of  PrevMttion  of  Significant 
Air  QuaNty  Deterforation  (PSD)  Ponnn 
to  Rio  Bravo  Refining  Company 

AOENCV:  Environmental  Protection 
Agency  (EPA),  Region  9. 

ACTION:  Notice. 

MumtAKV.  Notice  is  hereby  given  that  on 
October  22, 1986  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  36  MW  (gross)  coal-fired  cogeneration 
facility  to  be  located  in  the  Poso  Creek 
Oil  Field.  Kern  County,  California.  The 
permit  is  subject  to  certain  conditions, 
including  an  allowable  emission  rate  (2- 
hour  average)  as  follows:  SOr— 14.0  lbs/ 
hr  or  20  ppm  at  3%  Oi,  for  NO,— the 
more  stringent  of  38.9  Ibs/hr  or  78  ppm 
at  3%  Oi,  and  for  CO— 105.1  Ibs/hr. 

FOR  nmTHER  iNFORMA-noN  contact: 

Anita  Tenley  at  (415)  974-8240 

ADDRESS:  Copies  of  the  permit  are 
available  for  public  inspection  upon 
request;  address  request  to:  Anita 
Tenley  (A-3-1),  U.S.  Environmental 
Protection  Agency,  Region  9, 215 
Fremont  Street  San  Francisco,  CA 
94105.  (415)  974-8240,  FTS  454-8240. 

8UPPLCMENTARV  WITOnMATION.  Best 

Available  Control  Technology  (BACT) 
requirements  inlcude  the  use  of 
limestone  injection  to  control  SOi 
emissions,  with  limestone  at  a  minimiim 
Ca/S  molar  ratio  of  1.6:1  being  injected 
directly  into  the  combustion  diambers. 
To  control  NO,  emissions,  the  use  of 
selective  non-catalytic  reduction  is 
required  as  BACT,  utilizing  ammonia 
injection  within  the  boiler  at  a  point 
where  a  temperature  range  of  1500-1700 
*F  is  achieved  during  noimal  operations. 
Ammonia  shall  be  injected  at  a 
minumum  NHi/NO.  ratio  of  6.1:1  on  a 
weight  basis. 

DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  January  12, 1987. 

Dated:  October  31, 1986. 
David  P.  Howekamp. 

Director,  Air  Management  Division,  Region  9. 

[FR  Doc.  86-25683  Filed  11-12-86;  8:45  amj 
BIUJNO  coos  «W-SO-«i 


(OPTS-59231B;  FRL-3109-S] 


Approval  of  Tast  llarlcoting 
Exemptions  for  a  Certain  Chemical 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-86-61.  The 
test  mariceting  conditions  are  described 
below. 

EFFECTIVE  DATE:  November  3, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Midielle  Roddy,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611B,  401 M  St  SW.. 
Washington,  DC  20460,  (202-475-8993). 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  si^iificant 
doubt  on  its  finding  that  the  test 
marketing  activity  wiU  not  present  any 
unreasonable  risk  of  injiuy. 

EPA  hereby  approves  TME-86-61. 
EPA  has  determined  that  test  mariceting 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  production  volimie 
must  not  exceed  that  specified  in  the 
appUcation.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met 

The  following  additional  restrictions 
apply  to  TME-86-61.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 


1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 


T86-«l 

Date  of  Receipt  September  23, 1986. 

Notice  of  Receipt  October  3, 1986  (51 
FR  35425). 

Applicant  Confidential. 

Chemical:  (S)  Amine  bis 
(hydrogenated  tallow  alkyl)  methyl 
citrates. 

Use:  (S)  Formulated  laundry  wash 
cycle  product 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Woiiier  Exposure:  Manufacturing: 
Minimal  dermal  and  respiratory 
exposure  to  a  total  of  4  persons  for  one  8 
hour  period. 

Test  Marketing  Period:  One  year. 

Commercing  on:  November  3, 1986. 

Risk  Assessment  EPA  identified  no 
significant  human  health  concerns. 
Hierefore,  the  test  mariiet  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health.  EPA  has  identified 
potential  environmental  concerns. 
However,  EPA  has  determined  that  the 
estimated  releases  of  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  the 
environment 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment 

Dated:  November  3. 1986. 
Oiaries  L.  EUdns, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  ae-25582  Filed  11-12-86;  8:45  amj 

BILUNO  COOC  MM-M-M 


(OPTS-59231A:  FRL  3109-4] 

Approval  of  Test  Marketing 
Exemptions 

AQENCY:  Environmental  I^otection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 


I 


I 
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marketing  exemptioD  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-86-flO.  The 
test  marketing  conditions  are  described 
below. 

Emcnvc  DATi:  November  3, 1988. 

FOn  FUNTHEfl  mroRMATKMI  COKTACT: 

Robert  Wright,  Premamifecture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-7M).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611. 401  M  St.  SW.. 
Washington.  DC  20480,  (202-382-7800). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (I^IN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  signiHcant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-86-80. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment  The  production  volume 
must  not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-86-8a  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
reshicted  to  that  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  ontil  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  quantities  supplied  in 
each  shipment. 

3.  The  ^plicant  must  mnintnin  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  die  TME  substance. 


T88-60 

Date  ofRecaipL-  September  23. 1986. 

NoUce  of  Receipt  October  3, 1986  (51 
FR  35425). 

Applicant:  Uniroyal  Incorporated. 

Chemical:  (G)  An  isocyEuiate 
terminated  polyurethane  prepolymer. 

Use:  (G)  Chemical  intermediate  for 
industrial  applications. 

Production  Volume:  45.000  kg. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Manufacturing: 
Minimal  inhalation  exposure  to  a  total 
of  3  persons  for  one  4  hour  period,  up  to 
20  days. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  [Novembers,  1986). 

Risk  Assessment:  EPA  identified  no 
significant  human  health  concerns. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health.  EPA  has  identified 
potential  environmental  concerns. 
However.  EPA  has  determined  that  the 
estimated  releases  of  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  the 
environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injiuy  to  health 
or  the  environment. 

Dated:  Noveber  3, 1986. 

Charies  L.  Elkina, 

Director.  Office  of  Toxic  Substances. 
(FR  Doc.  86-25580  Filed  11-12-86;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement8(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreament(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Sti^et, 
NW.,  Room  10325.  Interested  parties 
may  submit  coomients  on  each 
agreement  to  die  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  1»  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  fbimd  in  S  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Conmiission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004177-003. 

Tide:  Seattle  Tenninal  Agreement. 

Parties: 

Port  of  SeatUe  (Port) 
Stevedoring  Services  of  America 
(SSA) 

Synopsis:  The  proposed  amendment 
would  permit  the  Port  to  lease  an 
additional  8.5  acres  to  SSA.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  302-010676-020. 

Title:  Mediterranean/U.S.A.  Frei^t 
Conference. 

Parties: 

Achille  Lauro 

CI.A.  Venezolana  de  Navegacion 

Compania  Trasatlantica  Espanola, 
S.A. 

Costa  Line 

Farrell  Lines,  Inc. 

"Italia"  de  Navigpzione,  S.pA. 

jugolinija 

Jugooceanija 

Lykes  Lines 

Nedlloyd  Lines 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
would  clarify  certain  applications  of 
independent  action,  it  would  prohibit 
proxies  at  owner's  meetings  and  permit 
self-policing  as  an  alternative  to 
employing  an  independent  neutral  body. 
It  would  also  require  each  party  to 
appoint  a  senior  executive,  and  up  to 
two  alternates,  to  give  notice  of 
independent  action  and  would  change 
the  vote  required  to  permit  alternate 
port  service  by  land. 

Agreement  No.:  2D2-01848-002. 
Tide:  North  Europe-Virgin  Islands 
Rate  Agreement     , 
Parties:  i 

Trans  Freight  Lines 

Tropical  Shipping  and  Construction 
Co..  Ltd. 

Synopsis:  The  proposed  amendment 
would  delete  the  ptrties'  authority  to 
agree  upon  the  level  of  compensation 
paid  to  ocean  freight  forwarders  under 
the  agreement.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-011025. 

Tide:  Seattle  Terminal  Agreement 

Parties: 

Port  of  Seatde  (Port) 
Hanjin  Container  Lines.  Ltd.  (Hanjin) 
Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease 
approximately  13  acres  of  improved, 
paved  land  together  with  office  space  to 
Hanjin  for  use  in  its  terminal  operations 
at  Terminal  46  in  the  Port  of  Seattle. 
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Additionally,  the  agreement  provides  for 
the  preferential  use  by  Hanjin  of  one 
ship's  berth  and  container  handling 
equipment.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  224-011026. 
Title:  Seattle  Terminal  Agreement. 
Parties: 

Port  of  Seattle  (Port) 
Stevedoring  Services  of  America 
(SSA) 

Synopsis:  The  proposed  amendment 
would  permit  the  Port  to  lease  to  SSA 
space  in  Transit  Shed  2  and  an  adjacent 
chassis  and  auto  parking  area  at 
Terminal  37  in  the  Port  of  Seattle  for  use 
in  its  terminal  operations.  The  parties 
have  requested  a  shortened  review 
period. 

Dated:  November  7, 1986. 

By  Order  of  the  Federal  Maritime 

Commission. 

loseph  C.  Polking, 

Secretary. 

[FR  Doc.  86-25613  Filed  11-12-88;  8:45  am] 

Buxmo  cooe  (tsimii-m 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corp.  et  aL;  Formations  of; 
Acquisitions  by;  and  Itorgars  of  Banit 
Holding  Compiinies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdiiig 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  5ie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  28, 1986. 


A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  ]t.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Nordiwest  National 
Bank,  Rensselaer,  Indiana. 

2.  Park  National  Corporation, 
Newark,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Hie  Park 
National  Bank,  Neward,  Ohio,  and 
thereby  indirectly  acquire  The  Richland 
Trust  Company,  Mansfield,  Ohio. 

B.  Fefleral  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  Community  Bancshares,  Inc., 
Blountsville,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  Madison 
County  Bank,  New  Hope,  Alabama,  a  de 
novo  bank. 

2.  Community  Bancshares,  Inc.,- 
Blountsville,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  Moi:gan 
County  Bank,  Falkville,  Alabama,  a  de 
novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Noveml>er  6, 1986. 
Jamat  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  25574  Filed  11-12-86:  8:45  am] 

aiUJNa  CODE  UIO-fil-M 


CtuMiga  in  Banic  Control  Notico; 
Acquisition  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  die  Change  in  Bank  Control  Act 
(12  U.S.C.  1817(j)  and  S  225.41  of  the 
Board's  Regulation  Y  (12  CFR  225.41)  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  the  paragraph  7  of  the 
Act  (12  U.S.C.  1817(j)(7). 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors. 

Comments  regarding  these 
applications  must  be  received  not  later 
than  November  28. 1986. 

A.  Federal  Reserve  Bank  of  Adanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 


1.  Frank  Pupello,  Tampa,  Florida:  to 
acquire  12.4  percent  of  the  voting  shares 
of  Key  Banksharea,  In&,  Tampa,  Florida, 
and  thereby  indirectly  acquire  Key  Bank 
of  Florida,  Tampa,  Florida. 

2.  forge  Gadala  Samour,  Miami, 
Florida,  to  acquire  37.18  percent  of 
Executive  Banking  Corporation.  Miami, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6. 1986. 
lamas  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doa  86-25575  Filed  11-12-86;  8:45  am] 
MUMO  COOE  «10-01-« 


NawContury  Bank  Corp;  Appleation  To 
EnowM  da  Novo  In  PatmlaaMa 
Nonbanldng  Actlvltlas 

The  company  listed  in  this  notice  has 
filed  an  application  imder  i  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
22S.23(a)(l))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcdy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  peimissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inflection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
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or  the  office  of  the  Beaid  of  Governors 
not  later  than  December  1, 198a 
A.  Fadanl  Rasarve  Bank  of  CUcago 

(Franklin  O.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  NewCentury  Bank  Corporation.  Bay 
City,  Michigan:  to  engage  de  novo  in 
providing  data  processing  services  to 
First  of  America  Bank-Mid  Michigan. 
Gladwin.  Midiigan,  pursuant  to 
S  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  Norember  6, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25576  Filed  11-12-86;  8:45  am] 

BtUJNG  CODE  SaiO-OI-M 


Sovran  Financial  Corp.,  at  aL 
Applicationa  To  Engaga  da  Novo  In 
Nonbanidng  Activttiaa 

The  companies  listed  in  this  notice 
have  filed  applications  under 
S  225.23(a)(3)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(3))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
questicm  whether  consummation  of  the 
proposals  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  ofiBces  of  the  Board  of  Govemors 
not  later  than  December  2. 1986. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
Norfolk,  Virginia;  to  engage  de  novo 
through  its  subsidiary,  Sovran 
Investment  Cofporation,  Richmond, 
Virginia,  in  offering  cash  management 
services,  including  customer  account- 
related  functions,  for  customers  of 
Sovran  Investment  Corporation  and  its 
affiliate  banks. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  Bamett  Bcmks  of  Florida,  Inc., 
Jacksonville,  Florida;  to  engage  de  novo 
through  its  subsidiary,  Bamett  Banks 
Insurance  Inc.,  Jacksonville,  Florida,  in 
acting  as  a  reireurer  of  home  mortgage 
redemption  insurance  that  is  directly 
related  to  an  extension  of  credit  by 
Bamett  or  any  of  its  subsidiaries. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1986. 
James  McAfee. 

Associate  Secretory  of  the  Board. 
[FR  Doc.  86-25577  Filed  11-12-86;  8:45  am] 

BIUJNO  CODE  (210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlca  of  tha  Secretary 

Office  for  Civil  Rights;  Statement  of 
Organization  Rjnctions  and 
Delegations  of  Authority 

Part  A,  Chapter  AT  (Office  for  Civil 
Rights)  of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  as  last  amended  at  47 
FR  20033  (April  10, 1982)  is  amended. 
The  changes  made  to  the  Office  for  Civil 
Rights  include:  The  realignment  of  the 
subordinate  organizations  of  the  Office 
of  Management  and  Policy  and  changing 
the  title  of  the  Office  of  Management, 
Planning  and  Evaluation;  the 
realignment  of  the  subordinate 
organizations  of  the  Office  of  Program 
Operations;  the  change  in  reporting 
relationship  of  the  Regional  Offices  to 
report  to  the  Director  of  the  Office  for 
Civil  Rights;  the  transfer  of  the  Policy 
and  Special  Projects  organization  to  the 
Office  of  the  Director  and  the 
realignment  of  the  regional  offices.  The 
changes  are  as  follows: 

1.  Amend  Part  A.  Chapter  AT  Sections 
AT.OO,  AT.IO,  and  subsections  A,  B,  and 
C  of  Section  AT.20  as  revised  to  read  as 


follows:  Chapter  AT,  Office  for  Civil 
Rights. 

Section  AT.00  Mission 

The  primary  mission  of  the  Office  for 
Civil  Rights  is  to  eliminate  unlawful 
discrimination  and  to  insure  equal 
opportunities  for  the  beneficiaries  of 
Federal  financial  assistance  provided  by 
the  Department  of  Health  and  Human 
Services.  This  shall  be  accomplished  as 
quickly  and  effectively  as  possible,  but 
with  meaningful  efforts  at  voluntary 
comphance. 

Section  AT.10  Organization 

The  Office  for  Civil  Rights  is  under  the 
supervision  of  the  Director  who  reports 
to  the  Secretary.  The  Director  also 
serves  as  the  Secretary's  Special 
Assistant  for  Civil  Rights,  responsible 
for  overall  coordination  of  the 
Department's  civil  rights  activities.  The 
Office  is  comprised  of  the  following 
headquarters  components. 
Office  of  the  Director,  Policy  and  Special 
Projects  Staff,  Executive  Secretariat, 
EEO/Affirmative  Action  Coordinator 
Office  of  the  Associate  Deputy  Director 
for  Management  Planning  and 
Evaluation 
Office  of  Management  Planning  and 
Evaluation.  Quality  Assurance  and 
Evaluation  Division.  Budget  and 
Administrative  Services  Division. 
Management  Analysis  and 
Information  Division 
Office  of  the  Associate  Deputy  Director 
for  Program  Openations,  Voluntary 
Comphance  and  Outreach  Division, 
Investigations  Division,  Program 
Development  and  Training  Division 
Regional  Office  for  Civil  Rights, 
Investigations  Division  (Branch  in 
small  offices),  Vciuntary  Compliance 
and  Outreach  Division,  (Branch  in 
small  offices) 

Section  AT.20  Functions 

A.  Office  of  the  Director:  As  the 
Department's  chief  officer  for  the 
enforcement  of  the  nondiscrimination 
provisions  of  law  and  as  adviser  to  the 
Secretary  on  civil  rights,  the  Director  is 
responsible  for  the  overall  operations  of 
the  Office  for  Civil  Rights;  establishes 
policy  and  serves  as  adviser  to  the 
Secretary  on  civil  rights  matters, 
including  intradepartmental  activities 
aimed  at  incorporating  civil  rights 
compliance  into  programs  the 
Department  administers;  sets  overall 
direction  and  priorities  of  the  Office 
through  budget  requests  and  long-range 
operating  plans;  determines  policies  and 
standards  for  the  civil  rights 
investigative  and  voluntary  compliance 
programs  in  coordination  with  the 
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Secretary  and  other  Federal  agencies: 
supervises  OCR  field  components; 
determines  cases  for  enforcement 
acticm.  In  consultatioD  with  the  Office  of 
the  General  Counsel  (OGC).  identifies 
cases  for  referral  to  the  Department  of 
Justice  for  legal  action  and  cases  for  the 
institution  of  administrative 
enforcement  proceedings;  ccHisults  with 
the  Associate  General  Counsel.  Civil 
Rights  Division;  represents  the  Secretary 
before  Congress  and  the  Executive 
Office  of  the  President  on  matters 
relating  to  civil  rights:  and  scriidts  the 
participation  of  beneficiaries  and 
recipients  in  the  conduct  of  the 
Department's  civil  rights  enforcement 
and  voluntary  compUance  pro^wns. 

The  Director  of  the  office  is  served  by 
a  Deputy  who  acts  as  his/her  alter  ego. 
In  addition,  this  office  has  primary 
responsibiUty  for  oversight  of  budget 
formulation  and  execution  and 
persoimel  activities. 

1.  Pohcy  and  Special  ProjecU  StafD 
Develops  and  disseminates  civil  rights 
pohcy.  Undertakes  special  projects  in 
program  areas  to  provide  guidance  in 
implementation  strategies  for  new  or 
revised  programs.  Develops  poUcy 
statements,  speeches  and  other 
materials  for  the  Director.  Serves  as  the 
focal  pcnnt  of  external  oommonication 
including  Uaison  with  the  Assistant 
Secretary  for  PubUc  Affairs  ¥^ere 
necessary. 

Conducts  a  research  program  to 
develc^  and  maintain  a  body  of 
information  on  civil  ri^ts  issues  in 
health  and  human  services  in 
cooperation  with  the  Office  of  Program 
Operations;  collects  and  maintains 
information  on  recurrent  and  special 
pohcy  issues  and  needs;  devdops  dvil 
rights  poUcy,  regulations  and  guidelines; 
provides  poUcy  interpretations  and 
pohcy  research  information  to  other 
OCR  components:  reviews  Departmental 
regulations  for  dvU  rights  adequacy; 
reviews  policy  iraphcatioRS  <rf 
legislative  proposals  and  budget 
documents  submitted  to  the  Diredor  fw 
approval;  and  maintains  and 
disseminates  a  p<^cy  digest 

Maintains  Uaison  with  Congress  and 
other  Federal  departments  and  agendes 
charged  with  dvil  ri^ts  enforcement 
responsibiUties;  prepares  the  Inter- 
Agency  Report  on  Age  Discrimmation 
for  which  OCR  plays  a  lead  role; 
conducts  activities  in  coordination  and 
consultation  with  the  Assistant 
Secretary  for  Le^lation;  reviews 
pending  legislation  for  civil  rights 
implications;  notifies  appropriate 
Congressional  committees  of  significant 
civil  rights  developments  and  infmms 
members  of  compliance  devel(4)ments 
affecting  redpients  of  Federal  funds  in 


their  Congressi<»al  districts. 
Adnanistefs  the  Freedom  of  Information 
and  Privacy  Act 

Recmnmnids,  analyzes  and  evaluates 
pilot  or  model  onnplia&ce  reviews  to 
test  new  program  approaches  or  to 
vaUdate  standards  and  procedures; 
translates  pilot  or  model  review  findings 
into  reoommendatioiw  of  specific 
program  activities  needed  to  support 
similar  reviews;  when  apiMvpriate 
provides  these  recommoidations  to  the 
Voluntary  Compliance  and  Outreadi 
Division  for  hnplementaticm;  conducts 
special  studies  inwslviqg  new  or  revised 
programs  and  makes  racommendations 
for  implementation. 

Pr^ares  puUications  and  coordinates 
as  necessary  with  the  Assistant 
Secretary  for  PubUc  Affavs  through  the 
Pohcy  and  Spedal  Projects  staff. 
Prepares  news  releases,  articles  and 
other  inforaiational  material. 

2.  Executive  Secretariat  Reviews  all 
documents  forwarded  to  &e  Director  for 
approval;  establishes  and  moniton 
procedures  for  tuody  responses  to  the 
Secretary,  Department  ooapouenta. 
Congress,  government  agendas,  and  the 
pubhc;  assigns  respcmsibility  for 
preparation  of  documents  and  dearance 
dates;  detnmines  internal  dearance 
procedures;  arranges  for  necessary 
coonhnation  with  other  Department 
components;  follows  up  oa  work 
assi^mients  made  by  tiie  Diredor; 
disseminates  Diredor's  dedsioos  in 
headquarters;  serves  as  liaison  with 
Secretary's  executive  secretariat;  and 
maintains  Diredcnr's  official  files. 

3.  EEO/Affirmative  Action 
Coordinator:  Serves  as  prindpal  adviser 
to  the  Diredor  regarding  EEO/ 
affirmative  action  planning, 
implementation,  and  direction.  Is 
responsible  for  assisting  OCR  Senior 
Staff  and  Regional  Civil  Rights  Directors 
to  identify  and  adiieve  affirmative 
action  goals.  Works  with  Department- 
level  EEO/Affirmative  Action  Staff  to 
insure  that  OCR's  plans  and  procedures 
adhere  to  Departmental  and  Equal 
Employment  Opportunity  Commission 
(EEOC)  guidelines.  Serves  as  primary 
Uaison  to  OS  Personnel  for  the 
implementatiim  of  OCR's  Federal  Equal 
Opportunity  Recruitment  Program 
(FEORP)  in  headquarten,  and  advises 
Regional  Civil  Rights  Directors  on 
FEORP  liaisons  with  Regional  Personnel 
Offices.  Serves  as  primary  contad  with 
aU  standing  OCR  affirmative  action 
committees.  FadUtates  settlement  of 
EEO  complaints  made  against  OCR  and 
assists  in  implnnenting  EEO 
settlements. 

B.  Office  of  Management  Planning 
and  EvaJuation.  Serves  as  the  Director's 
principal  adviser  in  management  poUcy, 


budget  formulation  and  execution,  and 
automated  data  processing  systems  iat 
the  office.  In  addition,  provides 
administrative,  logistical  plaiming. 
evaluative,  analytical  and  management 
information  support  services. 

!•  Management  Information  and 
Analysis  Division 

CoUeds.  maintains  and  disseminates 
automated  management  infbrmatian; 
coordinates  infnmatian  reqaests  for  aU 
OCR  components;  provide  ADP  siqiport 
services  to  all  OCR  compooents, 
induding  studies  to  determiBe  areas 
where  needs  could  be  met  by  the  use  of 
data  prooesaiog  technology;  functitMis  as 
Uaison  with  the  D^Mrtment 
management  informaticm  offices; 
conducts  studies  to  determine  medieds 
of  reducing  costs  and  improvii^  quaUty 
and  effectiveness  of  data  cdledion  and 
referral;  acquires  equipment  supplies 
and  products  necessary  to  siqiport  the 
ADP  system:  insures  adherence  to 
Departmoit  and  Federal  ADP  standards; 
establiahes  controls,  to  assure  the 
security  of  the  ADP  equipment  and  the 
data  within  the  information  systems:  as 
directed,  develops  progrfims  to  be 
incorporated  in  the  system. 

Develops,  tracks,  analyzes  and  reports 
on  Secretary  and  Diredcn-  level 
management  initiatives,  timeframes  and 
internal  objectives  for  case  processing. 
Develops  and  disseminates 
administrative  poUcy  and  guidance  (e.g., 
procurement  etc.);  advises  OCR 
components  on  effed  of  changes  in 
Departmental  administrative  poUcy; 
provides  management  analysis  services. 
Provides  operational  analysis  services 
induding  analyzing  field  workloads 
through  the  Case  Management 
Informati(m  System  and  recommending 
adjustments  in  case  processing  goals: 
develops,  implements  and  monitors  field 
management  systems,  induding  a 
comprehensive  work  measurement 
system;  serves  as  Uaison  with  the  Office 
of  Program  Operations  in  the 
development  of  performance  standards 
in  the  field:  provides  guidance  to  insure 
uniform  implementation  of 
administrative  and  management  poUcy 
in  the  field;  conducts  management 
studies  and  reviews  of  field  offices  to 
identify  problems  and  needs; 
recommends  operational  resources 
adjustments.  Conducts  management 
studies  to  assess  effectiveness  and 
effideiwy  of  OCR  component  operations 
and  develops  recommendations  for 
improvement 

Conducts  surveys  (e.g..  HiU-Burton 
Survey)  and  other  studies  as  appropriate 
and  evaluates  survey  data. 
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2.  Budget  and  Administrative  Services 
Division 

Formulates  and  executes  OCR  Budget: 
serves  as  liaison  with  departmental 
financial  management  units;  reports  to 
the  Associate  Deputy  Director  on  Rscal 
matters;  translates  office  wide  goals  into 
budgets  with  supporting  documentation 
for  legislative  recommendations;  and 
develops  resource  and  operations 
planning  and  budget  development 
guidelines  within  OMB's  framework; 
prepares  testimony  for  use  by  the 
Director  before  appropriation 
committees  of  Congress. 

Functions  as  Uaison  with  the 
Department  personnel  and  logistical 
support  offices;  provides  full  range  of 
property  management  services, 
including  space,  equipment  and  supplies 
management,  insures  adherence  to 
Federal  and  Departmental  policies  and 
standards  regarding  security  of  records, 
files  and  equipment;  manages  files  and 
records  maintenance  systems;  develops 
and  directs  counseling  and  training 
activities  concerning  employees'  career 
development  opportunities  and  other 
programs  for  personnel  development. 

3.  Quality  Assurance  and  Internal 
Control  Division 

Develops  and  conducts  ongoing 
quality  assurance  program  for  field  and 
headquarters  components,  performs 
review  and  analysis  of  selected 
completed  cases  to  assess  consistency 
in  the  application  of  procedures; 
analyzes  case  processing  and  support 
systems  to  assess  efficiency  and 
effectiveness;  prepares  reports  and 
recommendations  for  improving 
program  activity;  identifies  areas  in 
which  new  or  modified  compliance 
policies  are  necessary  and  makes 
recommendations;  through  quality 
assurance  program  identifies 
programmatic  training  needs  in 
headquarters  and  the  field  and  makes 
appropriate  recommendations.  Develops 
and  implements  office  internal  control 
system.  Conducts  audits  to  assess 
effectiveness  and  efficiency  of  internal 
control  areas,  develops 
recommendations  for  improvement  in 
internal  control  areas  and  performs 
follow-up  audits  where  indicated. 
Serves  as  liaison  with  Department 
internal  control  staff.  Assists  in  the 
development  of  performance  standards 
for  headquarters;  administers  employee 
performance  management,  merit  pay 
and  SES  systems  for  headquarters  and 
field. 

Establishes  planning  systems,  and 
studies  data.  Directs  research  on 
recipient  and  beneficiary  populations 
and  analyzes  the  resulting  data; 


provides  statistical  analysis  and 
research  support  for  the  recipient  and 
beneficiary  information  needs 
throughout  the  office.  Participates  in 
long-range  and  budget  planning. 

C.  Office  of  Program  Operations. 
Manages  a  national  program  of  civil 
rights  complaints  investigations  and 
voluntary  compliance  and  outreach 
activities.  Serves  as  principal  adviser  to 
the  Director  in  enforcement  and 
Voluntary  compliance  activities.  Carries 
out  the  responsibility  for  the  uniform 
and  timely  implementation  of  program 
policies  in  operating  components. 

Reviews  cases  itecommended  for 
enforcement  and  makes  enforcement 
recommendations  to  the  Director  and 
the  Office  of  General  Counsel. 

1.  Voluntary  Compliance  and  Outreach 
Division 

Oversees  a  compliance  review 
program  for  recipients;  provides 
assistance  to  field  offices  for  uniform 
implementation  of  voluntary  compliance 
policies;  provides  field  offices  with 
necessary  headquarters  assistance 
concerning  program  matters  in 
compliance  reviews;  develops  and 
manages  the  provision  of 
intradepartmental  technical  assistance 
and  outreach  programs  aimed  at  civil 
rights  policy  implementation;  develops 
and  manages  the  provision  of 
comprehensive  outreach  programs  to 
constituent  groups;  develops  and 
disseminates  specialized  materials  for 
recipients  and  beneficiaries;  provides 
leadership  and  guidance  in 
implementing  civil  rights  compliance 
activities  in  the  operating  divisions 
(OPDIVs)  of  the  Department;  plans  and 
conducts  a  continuing  program  of 
evaluating  civil  rights  compliance 
activities  in  the  CXPDIVs;  conducts  a 
program  of  training  for  OPDIV  staff  to 
carry  out  their  civil  rights 
responsibilities;  facilitates 
communication  of  matters  related  to 
civil  rights  with  other  Departmental 
offices,  Federal  departments  non-HHS 
agencies,  and  State  and  local 
governments,  including  organizations 
representing  such  units  of  government; 
advises  recipients  on  requirements  for 
filing  of  civil  rights  compliance 
assurance  forms  and  maintains  a  file  of 
completed  forms. 

2.  Investigations  Division 

Oversees  conduct  of  investigations 
that  result  form  oonstituent  complaints 
or  other  information  requiring  formal 
investigation;  provides  assistance  to 
field  offices  for  uniform  and  timely 
implementation  of  regulations  and 
policies  in  investigations;  monitors 
investigation  activities  to  determine 


program  problems;  assesses 
investigative  plans  and  letters  of 
findings  to  insure  proper  case 
development  and  supportable  findings; 
provides  field  offices  with  necessary 
headquarters  assistance  concerning 
technical  program  matters  in 
investigations;  provides  liaisons 
between  headquarters  and  field  offices 
to  facilitate  resolution  of  issues  and 
poUcy  questions;  serves  as  intake  unit 
and  determines  jurisdiction  in  age 
discrimination  complaints  and  forwards 
them  to  the  Federal  Msdiation  and 
Conciliation  Service;  reviews  cases 
recommended  for  enforcement  and 
makes  final  enforcement 
recommendations  to  the  Associate 
Deputy  Director  condsct  negotiations  in 
conjunction  with  field  offices  to  secure 
compliance  in  cases  recommended  for 
enforcement;  secures  resource  person 
for  preparation  of  testimony  in 
enforcement  cases;  provides 
supplemental  staff  and  technical  support 
in  precedent  setting  or  extensive 
investigations;  maintains  a  library  of 
letters  of  findings  and  operates  an  office 
system  to  warn  the  Director,  and 
Secretary  of  imminent  case  decisions 
and  their  potential  effects. 

3.  Program  Development  and  Training 
Division 

Serves  as  the  Associate  Deputy 
Director's  principal  adviser  on  program 
planning  and  staff  program  training. 
Develops  and  directs  sU  OCR  program 
training  for  headquarters  and  field  office 
personnel.  Provides  leadership, 
guidance  and  direction  in  the 
develolpment  and  coordination  of  plans 
which  identify  civil  rights  objectives  and 
establish  priorities  for  attaining  these 
goals.  Develops  an  annual  operating 
plan  for  the  office.  Provides  input  into 
long  range  planning  process. 

Develops  and  directs  civil  rights 
training  programs  for  headquarters  and 
field  offices;  assists  Office  components 
identifying  training  nseds;  locates 
appropriate  sources  to  meet  those 
needs,  including  outside  training 
courses,  consultant  instruction,  and 
development  of  internal  programs; 
identifies  needs  for  piocedures/manual 
and  develops  and  disseminates  those 
manuals  for  the  condsct  of 
investigations  and  comphance  activities. 

2.  Amend  Chapter  AT  Subsection  D  of 
Section  AT.20  by  eliminating  the  entire 
subsection  and  substituting  the 
following: 

I.  Office  of  the  Regioaal  Manager 

Within  goals  set  by  the  Director 
develops  and  deUvert  a  comprehensive 
regional  enforcement  and  voluntary 
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compliance  program  to  cairy  out  the 
office  misnoo:  manages  staff  and  other 
resources  allocated  to  the  r^on;  directs 
a  program  to  meet  OCR  objectives  in 
such  areas  as  quantity,  quality  and 
timeliness  oi  work  products  in 
investigations  and  voluntary  compliance 
activities;  serves  as  a  resource  to  the 
HHS  Regional  Directors  on  civil  rights 
matters;  disseminates  and  implements 
OCR  policies  and  procedures; 
establishes  priorities  for  work  assigned 
to  the  dvil  rights  attorney  in  the  regional 
attorney's  office;  determines  compliance 
of  recipients  of  Federal  financial 
assistance;  negotiates  voluntary 
compliance;  approves,  disapproves,  and 
monitors  implementation  of  volimtary 
comphance  and  corrective  plans; 
approves,  disapproves,  and  monitors 
State  agency  Methods  of 
Administration;  determines  the  most 
effective  enforcement  method,  including 
conciliation  of  differences  between 
complainants  and  recipients; 
recommends  to  the  Director 
administrative  and/or  judicial 
enforcement  actions  when  voluntary 
compliance  cannot  be  obtained; 
participates  in  headquarters  policy  and 
program  development;  prepares  regional 
budget  proposal  and  supporting  resource 
and  work  measurement  justification; 
implements  final  budget  allotment  for 
region;  implements  the  part  of  the 
Annual  Operating  Wan  (AOP)  pertaining 
to  the  conduct  of  complaint 
investigations,  compliance  reviews, 
voluntary  compliance  activities,  staff 
training  and  other  regional  office 
activities;  coordinates  with  the  Freedom 
of  Information  Officer  and  OCR 
headquarters  on  information  requests 
and  news  media  inquiries.  Establishes 
and  maintains  effective  relations  with 
offices  of  Governors,  mayors,  county 
officials,  and  other  key  State  and  local 
officials;  furnishes  advice  and 
assistance  to  them  in  dvil  rights 
matters,  and  strives  to  develop  mutually 
benefidal  Federal-State-local 
partnerships;  responds  to  Congressional 
inquiries;  implements  court  decisions  as 
they  pertain  to  the  program;  provides 
input  into  and  implements  OCR's 
affirmative  action  plan. 

Administrative  Unit  Provides  the 
Regional  Program  Manager  with 
evaluative  reports  and  advice 
concerning  the  Office's  achievement  of 
its  overall  goals  and  objectives, 
specifically  with  regard  to:  the  quantity 
of  comphance  activities  completed;  the 
completion  of  compliance  actions  within 
established  time  frames;  the 
achievement  of  change  for  benefidaries. 
Monitors  region  AOP;  oversees  regional 
resource  planning;  conducts  regional 


data  collections,  siqiport  services, 
computer  input;  assesses  and  assists  hi 

meeting  regional  training  needs; 
provides  administrative  suiqxwt  services 
such  as  personnel,  reproduction  of 
materials,  space  and  supply  acquisition 
and  utilization,  maintenance, 
correspondence  control,  safety,  and 
travel;  coordinates  and  implements 
OCR's  Case  Information  Management 
System;  and  provides  internal  program 
quality  control. 

1.  Investigations  Division  (called 
Investigations  Branch  in  small  regions} 

Under  the  authorities  the  Office 
enforces;  serves  as  complaint  intake 
unit;  conducts  complaint  investigations 
of  health  and  human  services 
institutions  to  eliminate  unlawful 
discrimination  and  to  insure  equal 
opportunity  for  the  beneficiaries  of 
Federal  finandal  assistance  provided  by 
the  Department  of  Health  and  Human 
Services;  determines  compliance  of 
redpients;  advises  Regional  Manager 
(through  the  Division  Director  in  small 
regions)  on  critical  enforcement  action; 
provides  assistance  to  redpients  for 
corrective  action;  and  monitors 
implementation  of  corrective  plans; 
coordinates  enforcement  activities  with 
regional  civil  rights  attorney,  OPDIV 
regional  offidals,  State,  and  other 
Federal  agendes,  and.  as  appropriate, 
headquarters  offices  and  divisions; 
solidts  regional/area  dvil  rights 
attorney's  legal  opinion  on 
investigations,  as  the  Regional  Manager 
deems  appropriate;  and  processes  all 
coQ^jlaints  received,  induding 
determination  of  jurisdiction  and 
completeness. 

2.  Voluntary  Comphance  and  Outreach 
Division  (called  Branch  in  small  regions) 

Conducts  project  reviews  in  order  to 
assist  in  identifying  potential 
compliance  problems;  negotiates 
volimtary  compliance  with  health  and 
human  services  institutions;  advises  the 
Regional  Program  Manager  on  critical 
compliance  matters;  coordinates 
voluntary  compliance  activities  with 
OPDIV  and  STAFFDIVs.  regional 
officials.  State,  local  and  other  Federal 
agencies  and,  as  appropriate, 
headquarters  offices  and  divisions; 
provides  assistance  and  outreach 
services  to  redpients.  benefidaries  and 
organizations  as  requested  or  referred; 
represents  the  regional  office  to  promote 
understanding  of  the  Office's 
responsibiUties  and  volimtary 
compliance  programs;  establishes  and 
maintains  effective  relationships  with 
offices  of  Governors.  State  and  local 
officials  in  order  to  provide  advice  and 
assistance  to  them  on  dvil  rights 


matters;  establish  and  maintain  liaison 
with  ROFEC  to  assist  in  providing 
technical  assistaiu^e  on  architectural 
barrier  problems;  maintain  close  liaison 
with  the  Regional  Office  of  Public 
Affairs  in  carrying  out  speaking 
engagements,  media  appearances  and 
interviews. 

Dated  Novembar  3, 1986. 
Don  M.  Newman. 
Acting  Secretary. 
(FR  Dot  86-25814  FUed  11-12-86: 8:45  am] 

BRJJNQ  COOC  «1(»«MI 


StatMiMfrt  Of  Organizatton  Functions 
and  Datogatlons  of  Auttwrity;  PiMlc 
AffairaOfflca 

Part  A  of  the  Statement  of 
Organizations.  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  is  amended  Part  A.  Office  of 
the  Secretary,  Chapter  AP.  Office  of 
Public  Affairs  as  last  published  at  45  FR 
18488  (March  21,  ISBO)  is  being 
amended  This  change  in  the  Office  of 
Public  Affairs  consohdates  functions 
within  the  Office  to  improve  the 
management  of  the  assigned  functions 
and  improve  the  utilization  of  resources. 
The  changes  are  as  follows: 

1.  Part  A.  Chapter  AP  (Office  of  Public 
Affairs)  is  deleted  in  its  entirety  and 
replaced  writh  the  following: 
AP.00  Mission 
AP.IO  Organization 
AP.20  Functions 

Section  AP  JIO  Nfission 

The  mission  of  the  Office  of  the 
Assistant  Secretary  for  Public  Affairs 
(OASPA)  is  to  serve  as  the  Secretary's 
prindpal  public  affairs  policy  advisor  to 
provide  centralized  professional 
leadership  and  continuous  monitoring 
and  evaluation  of  Departmentwide 
policies,  procedures  and  operating 
practices  regarding  public  affairs 
activities;  and  to  administer  the 
Freedom  of  Information  Act  Privacy  Act 
and  other  information  access  statutes. 

Section  AP.IO  Oiganizatioo 

The  Office  of  the  Assistant  Secretary 
for  Public  Affairs,  headed  by  the 
Assistant  Secretary  for  Public  Affairs, 
who  reports  to  the  Secretary,  consists  of 
the  following  organizations: 
The  Office  of  the  Assistant  Secretary  for 

Public  Affairs 
Office  of  the  Prindpal  Deputy  Assistant 
Secretary  for  Public  Affairs 
FOIA/Privacy  Act  Division 
Speech  and  Editorial  Division 
Communications  Services  Division 
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Office  of  the  Deputy  Assistant  Secretary 
for  News 
News  Division 

Section  AP.20  Functions 

A.  The  Office  of  the  Assistant  Secretary 
.  for  Public  Affairs 

Provides  executive  leadership,  policy 
direction,  and  management  strategy  for 
the  Department's  public  affairs 
programs  and  activities.  Counsels  and 
acts  for  the  Secretary  and  the 
Department  in  carrying  out 
responsibilities  under  statutes, 
Presidential  directives,  and  Secretarial 
orders  for  informing  the  general  public 
specialized  audiences,  HHS  employees, 
and  other  Federal  employees  about  the 
programs,  policies,  and  services  of  the 
Department.  Establishes  and  enforces 
policies  and  practices  which  produce  an 
accurate,  clear,  efficient,  and  consistent 
flow  of  information  to  the  general  public 
and  other  audiences  about  departmental 
programs  and  activities. 

Provides  advice,  counsel  and 
information  to  the  Secretary  and  other 
HHS  policymakers  to  assure  that  public 
affairs  impact  is  considered  in  the 
establishment  of  departmental  policies 
or  the  conduct  of  its  activities. 

Serves  as  the  principal  point  of 
contact  with  senior  White  House 
officials  regarding  communications  and 
press  issues. 

Exercises  professional  leadership  and 
provides  functional  management  of 
public  affairs  activities  throughout  the 
Department  to  assure  that  Secretarial 
priorities  are  followed,  high  quality 
standards  are  met,  and  cost-effective, 
non-duplicative  communications 
products  are  developed  which 
accurately  and  effectively  inform  its 
audiences. 

Serves  as  Secretarial  surrogate 
throughout  the  public  and  private  sector 
to  bofii  represent  the  views  of  the 
Administration  and  the  Secretary,  and 
to  inform  and  educate  various 
audiences. 

Insures  coordination  among  public 
affairs  components.  Manages  public 
affairs  issues  and  special  activities  that 
cut  across  Operating  Division  lines. 

B.  Office  of  the  Principal  Deputy 
Assistant  Secretary  for  Public  Affairs 

Directs  all  public  affairs  activities  in 
the  absence  of  the  Assistant  Secretary. 

Is  responsible  for  policies  and 
activities  related  to  the  Department's 
speech  and  editorial  services, 
communications  services,  public  affairs 
policy  analysis,  and  oversight  of 
Freedom  of  Information  and  Privacy  Act 
Division. 


Provides  advice  and  assistance  on  all 
public  affairs  matters,  in  consultation 
with  the  Assistant  Secretary  for  Public 
Affairs.  Provides  management  or 
coordination  to  high  priority  media 
campaigns  and  information  programs  in 
the  Department. 

Acts  as  haison  to  private  sector 
organizations,  to  the  Operating  and  Staff 
Divisions,  to  the  public  affairs  units  in 
the  HHS  Operating  Divisions  and 
Regions,  and  to  other  Federal  agencies, 
including  0MB  and  the  Office  of  Public 
Liaison  at  the  White  House. 

Provides  management  and  oversight 
of  regional  public  affairs  activities. 

Initiates,  designs  and  effects  outreach 
programs  for  all  organizations, 
associations  and  individuals  concerned 
with  the  broad  range  of  policies, 
programs,  and  issues  of  the  Department. 

B.l.  FOIA/Privacy  Act  Division 

Administers  Information  access  and 
privacy  protection  laws  and  HHS 
regulations  implementing  these  laws  to 
insure  Department-wide  consistency  in 
information  disclosure/confidentiaUty 
pohcies,  practices  and  procedures.  Such 
laws  include  the  Freedom  of  Information 
Act  and  the  Privacy  Act,  as  well  as  the 
open  meetings  provisions  of  the  Federal 
Advisory  Committee  Act,  the 
Government  in  the  Sunshine  Act  and  the 
disclosure  provisions  of  the  Ethics  in 
Government  Act. 

In  concert  with  Office  of  General 
Counsel  staff,  assists  in  development  of 
regulations  implementing  these  statutes 
and  develops  policy  interpretations  and 
guidelines  as  well  as  procedural 
materials  and  training  programs  for  all 
Department  components. 

Develops  policy  guidelines  and 
training  programs  for  all  HHS 
components  regarding  the  FOIA  and 
related  legislation,  i.e.,  the  Privacy  Act, 
Federal  Advisory  Committee  Act,  and 
the  Government  in  the  Sunshine  Act. 

Provides  responses  to  requests  made 
under  the  Freedom  of  Information  Act 
and  determines  the  availability  of 
records  and  information  under  the  law 
and  HHS  Regulations. 

Resolves  questions  which  overlap  the 
FOIA  and  the  privacy  Act  regarding 
release  of  recordi. 

Provides  policy  guidance  on  and 
maintains  the  index  of  materials 
required  by  FOIA. 

B.2.  Speech  and  Editorial  Division 

Serves  as  the  principal  resource 
within  the  Department  for  reviewing  and 
editing  written  materials  reflecting  the 
views  of  the  Secretary,  Under  Secretary 
and  Chief  of  Staff. 

Prepares  speedies,  statements, 
articles,  and  rela  ed  material  for  the 


Secretary,  Under  Secretary,  Chief  of 
Staff  and  other  top  Dspartment  officials. 

Researches  and  prepares  Op  Ed 
pieces,  features,  articles,  and  stories  for 
the  media. 

Reviews  all  regulations  and  other 
policy  memoranda,  and  advises  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  of  appropriate  response. 

B.3.  Communications  Services  Division 

Provides  direction  to  all  audiovisual 
activities  in  and  for  the  Department. 

Responsible  for  all  aspects  of  print 
and  audiovisual  production  and 
programming  in  support  of  the 
Secretary,  the  ASPA  and  senior  HHS 
management.  Operates  the  HHS  studio 
and  coordinates  activities  of  other  HHS 
studios  as  required.  Under  the  direction 
of  the  ASPA,  develops  and  implements 
media  campaigns  and  special  projects. 
Acts  as  liaison  to  broadcast 
organizations. 

Estabhshes  departmental  policy  and 
procedures  for  the  procurement,  design, 
production,  distribution  and  quaUty 
control  of  media  campaigns,  audiovisual 
products  exhibits  and  publications. 

Reviews  and  clears  all  media 
campaigns,  audiovisual  products  and 
exhibits  produced  with  Departmental 
funds.  Reviews  audiovisual  aspects  of 
HHS  public  affairs'  components  plans  to 
insure  they  are  supportive  of  HHS 
poHcy. 

Reviews  and  clears  all  periodicals 
and  publications  materials  produced 
with  departmental  funds.  Provides 
liaison  with  OMB  on  matters  pertaining 
to  publications  and  periodicals. 

Reviews  and  approves  contracts  for 
public  affairs  services.  Collects  and 
analyzes  information  on  projected 
departmental  pubUc  affairs  offices' 
budgets,  staffing  and  communication 
initiatives. 

Monitors  clearinghouse  and 
information  center  activities.  Reviews 
and  approves  departmental  information 
center  requests  for  contracts,  including 
both  research  contracts  and  information 
center  operating  contracts.  Collects 
operating  data  from  departmental 
information  centers  and  reports  on 
accomplishments  in  information 
dissemination  and  eHectiveness  of 
personnel  use  and  government 
expenditures. 

Responds  to  inquires  from  Congress 
and  other  arms  of  the  government  that 
involve  the  collection  of  data  about 
HHS  pubhc  affairs  activities. 

Responds  to  requests  for  speakers  and 
coordinates  the  scheduling  of  speaking 
engagements  of  various  policy-level 
offfcials  of  the  Department. 
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Manages  the  Hispanic 
Communications  function  which 
provides  Spanish  language  news 
services  and  Hispanic  media  liaison, 
Spanish  language  print  and  audiovisual 
clearances,  advises  HHS  components  on 
Hispanic  communications  strategies  and 
serves  as  a  contact  for  public  liaison 
with  Hispanic  groups  and  individuals. 

Coordinates  all  activities  of  private 
sector  initiatives  of  the  White  House. 

C.  Office  of  the  Deputy  Assistant 
Secretary  for  News 

Responsible  for  policies  and  activities 
related  to  providing  the  public  with 
information  about  the  Department's 
policies  and  programs  through  the  news 
media. 

Provides  advice  and  assistance  on  all 
public  affairs  matters,  in  consultation 
with  the  Assistant  Secretary  for  Public 
Affairs.  Provides  management  or 
coordination  to  high  priority  media 
campaigns  and  information  programs  in 
the  Department. 

Is  responsible  for  management 
oversight  of  the  Press  Office  and  related 
activities. 

Conducts  an  active  communications 
program  with  the  public  on  behalf  of  the 
Department  through  the  media  and  other 
avenues  of  communication,  in  order  to 
further  public  understanding  of  its 
policies,  programs  and  issues. 

Coordinates  press  activities  with  the 
White  House  Press  Office  and  other 
government  departmental  press 
operations. 

Oversees  the  departmental  message 
center,  preparing  Presidential  and 
Secretarial  messages  for  deserving 
individuals  and  organizations. 

Serves  as  a  writing  resource  for  the 
Secretary,  a  source  of  news  clippings 
from  major  newspapers,  a  filing  source 
for  Secretarial  materials,  and  a  resource 
for  public  affairs  preparation  and 
planning. 

C.l.  News  Division 

Plans,  directs  and  coordinates  the 
issuance  of  public  information  from 
HHS  to  the  press  and  broadcast  media. 

Prepares  news  releases  and  other 
news  material  for  the  Secretary  and 
other  top  Department  officials.  Reviews 
and  clears  all  news  releases  and  other 
news  materials  prepared  by  HHS 
components. 

Identifies  news  opportunities  for  the 
Secretary. 

Makes  recommendations  concerning 
press  releases  on  upcoming  publication 
of  regulations  or  other  actions. 

Identifies  likely  media  questions  for 
news  conferences  and  interviews, 
assists  in  preparing  background 
briefings  for  encounters  with  the  press. 


Briefs  the  Secretary,  Under  Secretary, 
and  Chief  of  Staff,  in  conjunction  with 
other  departmental  experts,  for  all 
media  events. 

Responds  to  press  queries,  either 
directly  or  by  steering  reporters  to 
appropriate  public  affairs  personnel  in 
Operating  Division  press  offices. 

Coordinates  press  conferences  for  the 
Secretary.  Acts  as  a  liaison  for  reporters 
requesting  interviews  and  for 
newspaper  editorial  boards  wishing  to 
meet  with  the  Secretary. 

Directs  the  preparation  of  the  Green 
Sheet,  a  daily  compilation  of  news 
concerning  HHS  programs  and 
activities. 

Monitors  AP  and  UPI  wires  and 
distributes  articles  of  interest  throughout 
the  day  to  key  staff. 

Dated:  November  6, 1988. 
Otis  R.  Bowen. 

Secretary. 

[FR  Doc.  86-25615  Filed  11-12-88;  8:45  am] 

MUJNQ  CODE  41S0-04^ 


Health  Care  Financing  Administration 
[BERC-362-PN] 

Medicare  Program;  Crtteria  for 
Medicare  Coverage  of  Heart 
Transplants 

Correction 

In  FR  Doc.  86-23666  beginning  on  page 
37164  in  the  issue  of  Friday,  October  17, 
1986.  make  the  following  correction: 

On  page  37164.  first  column,  in  the 
"ADDRESS"  Caption,  sixth  line.  "21270" 
should  read  "21207". 

MUJNQ  CODE  160S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Cow  Creek  Band  of  Umpqua  Tribe 
Reservation,  OR 

Cow  Creek  Band  of  Umpqua  Tribe  of 
Indians  Establishment  of  Reservation. 
This  notice  is  published  in  the  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM 
8.1.  Notice  is  hereby  given  that,  imder 
the  authority  of  section  7  of  the  Act  of 
June  18. 1934  (48  Stat  986;  25  U.S.C.  467). 
the  hereinafter-described  parcels  of 
land,  located  in  Douglas  County. 
Oregon,  were  proclaimed  to  be  an 
Indian  reservation,  effective  October  24, 
1986  for  exclusive  use  of  Indians  entitled 
by  enrollment  or  by  tribal  membership 
to  residence  at  such  reservation. 


WilUmetta  Meridian.  Dougln  County. 
Oregon 

Parcel  1 

Beginning  at  the  comer  of  Sees.  21,  22, 
27  and  28.  T.  30  S.,  R.  5  W.;  thence  South 
21.93  chains  to  a  rock  comer,  thence 
East  23.38  chains  to  a  point  in  the 
County  Road  leading  to  Canyonville; 
thence  North  11 V4*  West  5.23  chains; 
thence  North  29*  West  9.39  chains; 
thence  North  45*  West  11.15  chains: 
thence  North  83%'  West  6.06  chains; 
thence  North  87*  West  3.60  chains  to  the 
point  of  beginning,  save  and  except  that 
portion  of  the  above-described  land 
used  as  a  part  of  the  Pacific  Highway 
and  the  county  roads. 

Excepting  that  portion  deeded  to 
Daniel  R.  Baird  and  his  wife  by  deed 
recorded  September  16, 1948,  FUe  No. 
82440,  described  as:  Beginning  at  an  iron 
pipe  on  the  Easterly  right-of-way  line  of 
the  Pacific  Highway  at  a  point  which  is 
North  30*33'  West  280.1  feet  from  the 
Northwest  comer  of  the  Canyonville, 
Oregon,  Masonic  Cemetery,  said 
beginning  point  being  1414.2  feet  North 
and  450.0  feet  East  of  the  quarter  section 
comer  between  Sees.  27  and  28.  T.  30  S., 
R.  5  W.;  thence  running  North  30*33' 
West  198.2  feet  along  said  highway  line 
to  an  iron  pipe;  thence  East  236.4  feet  to 
an  iron  pipe;  thence  South  39*35'  East 
216  feet  to  an  iron  pipe;  thence  South 
89*09'  West  276.0  feet  to  the  place  of 
beginning. 

Also  excepting  that  portion  deeded  to 
Albert  Guest  and  Ella  May  Guest, 
husband  and  wife,  recorded  September 
16. 1948.  File  No.  82438.  described  as: 
Beginning  at  a  point  on  the  North  line  of 
the  Canyonville  Masonic  Cemetery,  said 
beginning  point  being  1175.8  feet  North 
and  908.3  feet  East  of  the  quarter  section 
comer  between  Sees.  27  and  28,  T.  30  S.. 
R.  5  W..  thence  nmning  from  said 
beginning  point  North  0*31'  West  248 
feet,  thence  North  89*09'  East  200.0  feet; 
thence  South  0*31'  East  247.0  feet  to  the 
North  line  of  said  cemetery  property, 
thence  South  89*29'  West  200.0  feet  to 
the  place  of  beginning. 

Also  excepting  that  portion  deeded  to 
Albert  Guest  and  Ella  May  Guest, 
husband  and  wife,  recorded  September 
16. 1948.  File  No.  82436.  described  as: 
Beginning  at  the  Northwest  comer  of 
said  cemetery  to  a  point  which  is  on  the 
East  right-of-way  line  of  the  Pacific 
Highway  and  1173.0  feet  North  and  592.3 
feet  East  of  the  quarter  section  comer 
between  Sees.  27  and  28,  T.  30  S.,  R  5 
W.;  thence  running  North  30*33'  West 
280.1  feet  along  the  Easteriy  right-of-way 
line  of  the  Pacific  Highway  to  a  point; 
thence  North  89*09'  East  451.2  feet; 
thence  South  0*31'  East  247.0  feet  to  a 
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point  on  the  North  Une  td  »aid  cemetery; 
thence  South  89*29'  West  316.0  feet 
along  the  North  line  of  said  cemetery  to 
the  point  of  beginning. 

Also  excepting  that  portion  deeded  to 
Sidney  Ward  and  Florence  L  Ward, 
husband  and  wife,  recorded  December 
19, 1947,  in  Volume  149,  Page  588.  Deed 
Records  of  Douglas  County  described 
as:  Beginning  at  an  iron  pipe  on  the 
West  Bne  of  the  James  Clark  Donation 
Land  Claim  No.  51,  in  T.  30  S.,  R.  5  W.; 
said  be^nning  point  being  1275.0  feet 
Sonth  of  an  iron  bar  set  at  the 
Northwest  comer  of  Section  27  said 
township  and  range;  thence  running 
South  88*56"  East  391.0  feet  to  an  iron 
pipe  at  the  Westerly  line  of  the  PaciHc 
Highway,  thence  South  28*51'  East 
231.0  feet  along  the  said  highway  line  to 
an  iron  pipe  on  the  North  l^e  of  the 
Rtissell  property,  thence  North  88*56' 
West  517  feet  along  a  fence  line  to  an 
iron  pipe  at  the  Southwest  comer  of  the 
Swanson  property,  thence  Northerly 
along  a  fence  line  200  feet  to  the  place  of 
beginning,  and  situated  in  Sec.  27,  T.  30 
S..  R.  5  W. 

Also  excepting  that  portion  conveyed 
to  the  State  or  Oregon,  by  and  through 
its  State  Highway  Commission,  as 
recorded  in  Volume  188,  Page  254,  Deed 
Records  of  Douglas  County,  Oregon, 
described  as  a  parcel  of  land  lying  in  the 
NWy«NWy«  of  Sec.  27,  T.  30  S..  R.  5  W., 
and  being  a  portion  of  the  following 
described  property;  that  tract  of  land 
which  was  conveyed  by  that  certain 
deed  to  Nick  ].  Meyer,  et  al.,  recorded  in 
Book  160,  Page  496  of  Deed  Records  of 
Douglas  County.  The  said  parcel  being 
described  as  follows: 

A  triangular  piece  of  ground  being  all 
that  part  of  the  above-described 
property  lying  West  of  the  Easterly 
right-of-way  line  of  the  present  Pacific 
Highway. 

Also  excepting  that  portion  sold  to 
O  J),  and  Alma  Havely,  as  recorded  in 
Volume  192,  Page  340.  Deed  Records  of 
Douglas  County,  Oregon,  described  as 
follows:  Beginning  at  a  point  on  the 
North  line  of  the  Canyonville  Masonic 
Cemetery,  said  beginning  point  being 
1175.8  feet  North  and  1108.3  feet  East  of 
the  quarter  section  comer  between  Sees. 
27  and  28,  T.  30  S.,  R.  5  W..  said  point 
being  the  Southeast  comer  of  the  lands 
sold  to  Albert  Guest  and  Ella  May 
Guest,  husband  and  wife,  as  rectnded 
September  16. 1948.  Recorder's  No. 
82438  of  the  Deed  Records  of  Douglas 
County;  thence  North  0*31'  West  112 
feet;  thence  North  80*00'  East  380  feet; 
thence  South  11*30'  East  112  feet  to  a 
point  on  the  North  line  of  said  cemetery 
property;  thence  South  88*29'  West 
along  said  Masonic  Cemetery  line  400 


feet  to  the  point  of  beginning,  in  Sec.  27, 
T.  30  S.,  R.  5  W. 

Also  Excepting  that  portion  sold  to 
Robert  H.  Young  and  wife,  as  recorded 
in  Volume  258,  Recorder's  No.  222404, 
Deed  Records  of  Dbuglas  County, 
Oregon,  described  as  follows:  Beginning 
at  a  V*'  pipe  at  the  Northeast  comer  of 
property  described  in  deed  to  Robert  H. 
Young  and  Ahce  Joanne  Young,  husband 
and  wife,  as  recorded  the  10th  day  of 
November  1951,  in  Volume  200  at  page 
442.  Recorder's  Na  131152  of  the  Deed 
Records  of  Douglas  County;  thence 
South  89*09'  West  along  the  North  Une 
of  said  Young  property  110  feet  to  a 
point  marked  by  a  ¥4*  pipe;  thence 
North  0*31'  West  50  feet  to  a  point 
marked  by  a  %*  pipe;  thence  North 
89*09'  East  101  feet  to  a  point  marked 
by  a  V4'  pipe;  thesce  South  11*25'  East 
to  the  place  of  beginning,  the  Northeast 
comer  of  property  described  in  deed  to 
the  said  Youngs  wherein  O.D.  Havely 
and  Anna  Havely  were  the  grantors  all 
in  Sec.  27.  T.  30  S..  R.  5  W. 

The  above-property  being  situated  in 
Sec.  27.  T.  30  S..  R-  5  W. 

Parcel  2  j 

Beginning  on  the  North  line  of 
Canyonville  Masonic  Cemetery,  said 
beginning  point  being  1175.8  feet  North 
1108.3  feet  East  of  the  quarter  section 
comer  between  Sees.  27  and  28,  T.  30  S., 
R.  5  W.,  said  point  being  the  Southeast 
comer  of  the  Guest  property  as  recorded 
September  16, 1946,  Recorder's  No. 
82438,  of  Deed  Records  of  Douglas 
County,  Oregon;  thence  North  0*31' 
West  112  feet;  thence  North  89*09'  East 
270  feet  to  a  point  marked  by  a  %*  pipe; 
South  11*30'  East  112  feet  to  a  point 
marked  by  a  %'  pipe  on  the  North  line 
of  said  cemetery  property  South  80*29' 
feet  along  said  Masonic  Cemetery  North 
line  270  feet  to  the  point  of  beginning,  all 
in  Sec.  27.  T.  30  S,  R.  5  W. 

Parcel  3 

Begiiming  at  an  iron  pipe  on  the 
Easterly  ri^t-of-way  line  of  the  Pacific 
Highway  at  a  point  which  is  North  30*33' 
feet  from  the  Northwest  comer  of  the 
Canyonville,  Oregon  Masonic  Cemetery, 
said  beginning  point  being  1414J2  feet 
North  and  450.0  faet  East  of  the  quarter 
section  comer  between  Sees.  27  and  28. 
T.  30  S..  R.  5  W.;  thence  running  North 
30*33'  West  198.2  feet  along  said 
highway  line  to  an  iron  pipe;  thence  East 
236.8  feet  to  an  iron  pipe;  thence  South 
89*09'  West  276.0  feet  to  the  place  of 
beginning,  and  situated  in  Sec.  27,  T.  30 
S.,  R.  5  W. 

The  above-desaribed  parcels  contain 
a  total  of  28.71  acres,  more  or  less, 
which  are  subject  to  all  vaUd  rights. 


reservations,  rights-of-way,  and 

easements  of  record.    1 

Ross  O.  Swimmec,  | 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  8&-25517  FUed  11-12-86;  8:45  am] 

BILUNQ  CODE  4310-02-M 

Bureau  of  Lafid  Management 

Eugene  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Eugene  District 
Advisory  Council  will  be  held  on 
December  9, 1986.  at  9:30  a.m.  Pacific 
Standard  Time,  in  Room  221  of  the 
Federal  Building,  211  B.  7th.  Eugene, 
Oregon. 

The  agenda  for  the  meeting  will 
include:  (1)  An  update  on  potential 
timber  defaults;  (2)  a  review  of  issues 
proposed  for  BLM's  westem  Oregon 
planning  cycle;  and  (3)  other 
miscellaneous  business. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  the  end  of 
the  meeting  or  file  written  statements  for 
the  Council's  consideration.  Anyone 
desiring  to  make  an  oral  statement  must 
notify  Uie  CNstrict  Manager,  Bureau  of 
Land  Management,  1255  Pearl  St, 
Eugene,  Oregon,  97401  by  December  5.  A 
per-person  time  limit  may  be  established 
by  the  District  Manager,  depending  on 
the  number  of  persons  wanting  to 
address  the  Council. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  wiU  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
days  following  the  meeting. 

Dated:  November  4. 1986. 
Melvin  D.  Clausen, 
District  Manager. 
[FR  Doc  88-25518  Filed  11-12-86;  8:45  am] 

BILUNQ  CODE  4310-33-M 


[AZ-040-07-4212-12:  A  22435.  A  224361 

Realty  Action;  Arizona 

AQENCY:  Bureau  of  Land  Management, 
Interior. 


1W1 


action:  Designation  of  public  lands  for 
transfer  out  of  Federal  ownership  in 
exchange  for  lands  o¥med  by  the  State 
of  Arizona,  Notice  of  Terminatioa  of 
segregative  effect  for  public  lands  and 
opening  of  pubUc  land  to  entry  for 
disposal  by  state  exchange. 
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SUMMARY:  BLM  proposes  to  exchange 
pubhc  land  with  the  State  of  Arizona  in 
order  to  achieve  more  efficient 
management  of  the  pubhc  land  through 
consolidation  of  ownership. 

All  of  the  public  land  in  the  following 
described  sections  and  subdivisions  is 
being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Pohcy  and  Management 
Act  of  October  21, 1976  (43  U.S.C.  1716). 

Gila  and  Salt  River  Meridian,  Arizona 

T.  8  S.,  R.  16  E., 

Sec.  23. 
T.  15  S..  R.  19  E.. 

Sec.  14. 
T.  6  S..  R.  22  E., 

Sec.  26,  public  land  south  of  Reservation 
Bdy. 
T.  15  S.,  R.  22  E.. 

Sec.  22.  NWy4. 
T.  21  S..  R.  22  E., 

Sec.  34. 
T.  22  S..  R.  22  E., 

Sees.  14  and  15; 

Sec.  24,  EV4,  NEy4SWy4,  SV4SWy4' 

Sees.  25,  26  and  27. 
T.  22  S.,  R.  23  E.. 

Sec.  17; 

Sec.  18,  lot  4; 

Sec.  19,  N'4SEy4SEy4SWy4,  SV4S%S 

Ey4Swy4,  NEy«swy4SEy4,  sv4Nwy4S 
wy4SEv<i,  sv4swy4SEy4,  SEy4SEy4; 

Sees.  20,  21,  28  and  30. 
T.6S.,R.24E., 

Sec.  25,  SWy4SWy4. 
1. 13  S.,  R.  25  E., 

Sees.  13  and  24. 
T.  14  S.,  R.  25  R, 

Sec.  4. 
T.  13  S.,  R.  26  E., 

Sees.  11, 14  and  15. 
T.14S.,R.26E., 

Sees.  23,  25  and  26. 
T.  12  S.,  R.  27  E., 

Sees.  12, 13  and  22; 

Sec.  23,  NWiNWy4,  SWy4NWy4. 

SEy4Swy4; 

Sees.  24, 26  and  27. 
T.  13  S.,  R.  27  E., 

Sees.  1,  3, 10-13, 19,  24  and  27. 
T.  12  S.,  R.  28  E., 

Sees.  4-7, 18, 19,  20,  29,  30  and  31. 
T.  13  S.,  R.  28  R. 

Sec.  6.  lots  3  and  4  (South  of  raUroad  R/W), 
lot  5  and  SEWiNW  excepting  Highway  R/ 
W,  lots  6  and  7,  EM.S}NVt; 

Sec.  8.  S%SWy4; 

Sec.  11; 

Sec.  12,  SV4SWy4; 

Sees.  17-21,  25,  27  and  28; 

Sec.  27,  NEy4.  E'/zNWV*,  NWy4NWy4; 

Sees.  34  and  35. 
T.  13  S.,  R.  29  E., 

Sees.  17, 18, 19,  25-28,  30,  31,  33,  34  and  35. 
T.  4  S.,  R.  30  E., 

Sec.  25. 
T.  8  S..  R.  30  E., 

Sec.  19,  lots  3  and  4,  SEy4SWy4,  SMiSEy4- 

Sec.  30,  NEy4. 
T.  13  S.,  R.  30  R, 

Sec.  30. 
T.  14  S..  R.  30  R. 

Sec.  13. 


T.  4  S.,  R.  31  R. 

Sec.  30. 
T.  8  S.,  R.  31  R. 

Sec.  22,  NV4NEy4,  NEy4NWy4,  SEy4SWy4 
SV4SEy4. 
T.  8  S.,  R.  32  R, 

Sec.  3; 

Sec.  9,  NWy4SEy4; 

Sec.  10,  lots  1-4  incl.,  W^EVi.  NWy4 
EV4SWy4; 

Sec.  15. 

The  lands  described  above  comprise 
22,504.04  acres,  more  or  less  in  Cochise 
County;  2,593.43  acres,  more  or  less,  in 
Greenless  County;  614.02  acres,  more  or  less, 
in  Graham  County;  and  320  acres,  more  or 
less,  in  Pinal  County. 

The  above  described  lands  will  be 
segregated  from  entry  under  the  mining 
laws,  except  the  mineral  leasing  laws, 
effective  upon  publication  of  this  notice 
in  the  Federal  Register.  The  segregative 
effect  will  terminate  upon  issuance  of 
patent  to  the  State  of  Arizona  or  upon 
expiration  of  two  years  from  the 
effective  date,  or  by  publication  of  a 
Notice  of  Termination  by  the  Authorized 
Officer,  whichever  comes  first. 

Final  determination  of  disposal  will 
await  completion  of  environmental 
analyses. 

Publication  of  this  notice  shall  also 
terminate  the  segregative  effect 
previously  placed  on  the  following 
described  public  lands: 

Oik  and  Salt  River  Meridiui.  Arizona 
T.  18  S.,  R.  21 R. 

Sec.  32,  lots  5  and  6. 
T.  6  S.,  R.  24  R, 

Sec.  25,  NWy4NWy4. 

The  lands  described  above  comprise  66.00 
acres,  more  or  less. 

On  the  date  of  publication  of  this 
notice,  the  following  described  pubhc 
land  shaU  be  open  to  entry  for  the 
purpose  of  exchange  with  the  State  of 
Arizona: 

Gila  and  Salt  Rivar  Meridian,  Arizooa 
T.  12  S.,  R.  27  R. 
Sec.  24,  EVi. 

DATE  For  a  period  of  45  days  from  date 
of  pubUcation  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  Safford  District  Manager.  425  E. 
4th  Street,  Safford.  Arizona  85546. 

SUPPLEMENTARY  INPORMATION:  Detailed 

informaiton  concerning  the  exchange  is 
available  at  the  Safford  District  Office. 

Dated:  November  4, 1986. 
Vernon  L  Saline. 
Acting  District  Manager. 
[FR  Doc.  86-25519  Filed  11-12-88;  8:45  am] 

BtUMQ  COOC  4310-3a-H 


Minerals  llanagenMnt  Service 

Development  Operations  Coordination 
Document;  Exxon  Co,  U.SJL 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Exxon  Company,  U.Sj\.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
016  and  0367,  Blocks  31  and  32 
respectively.  West  Delta  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  4. 1986. 
addresses:  a  copy  of  the  subject 
DOCD  is  available  for  pubUc  review  at 
the  office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy..  Room  114,  New  Orleans. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

POK  fuiither  informahon  contact 
Mr.  Midiael  J.  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Phone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATKM:  The 

purpose  of  this  Notice  is  to  inform  the 
pubhc  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubhc  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  section 
250.34  of  Title  30  of  the  CFR. 

Dated:  November  5, 1986. 
).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  86-25520  Filed  11-12-86;  8:45  am] 
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DevelopfneiitOperatlona  Coordination 
DocunMnl;  Hal-Houtton  01  Co. 

AOBNCV:  Kfinerals  Management  Service. 
Interior. 


;  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


UM 


r:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activitiea  it  proposes  to  conduct  od 
Lease  OCS-G  7834.  Block  3a 
Chandeleur  Area,  offahrae  Louisiana 
and  Mississippi  Pn^josed  plans  for  the 
above  area  provide  for  the  development 
and  produciton  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice, 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  October  31, 1986. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  die  {Han  from 
the  Minerals  Management  Service. 
ADOncsSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Mcwy.,  Room  114.  New  Orleans. 
Lousiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  die 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  ajn.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  OHnments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 

FOR  FMrmn  mformatioii  contmt: 

Ms.  Angie  D.  Gobert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operaticms.  Plans. 
Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit, 
Phone  (504)  736-2876. 

SUPPLEMENTART  INPORMATION:  The 

purpose  ol  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  8  930.61  of  Htle  15  of 
the  CFR.  that  the  Coastal  Management 


Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  imder  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  avaUable  to 
a^ected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Dated:  November  4. 1986. 
J.  Rogets  Pbaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doa  86-25521  FU«d  11-12-86:  8:45  am] 
BlUjm  CODE  OW-WMI 


Development  Opecationa  Coordination 
Document;  Petroleum  Corp. 

AQENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Huffco  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  0988.  Block  275,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Freshwater 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  3, 1986. 
address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1420  South 
Clearview  Pkwy..  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  9  a jn. 
to  3:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 
Midiael ).  Tolbert;  Kfinerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Held  Operations,  Plans 
Platform  and  Pipelfcie  Section. 
Exploration/Develcpment  Plans  Unit; 
Phone  (504)  736-28*7. 
SUPPLEMENTARY  MFORMATWN:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that 
Minerals  Managment  Service  is 
considering  approval  of  the  DOCD  and 


that  it  is  available  for  ptiUic  review. 

Revised  rules  govemtig  practices  and 
procedures  under  which  die  Minerals 
Managment  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  250.34 
of  Tide  30  of  the  CFR. 

Dated:  November  4. 1966. 
|.  Rogers  Pearcy. 

Regional  Director,  Gulf  of  Mexico,  OCS 
Region. 

[FR  Doc.  86-25522  Filed  11-12-86;  8:45  am] 
BIUJNO  CODE  4310-lliMI 


Development  Operations  Coordination 
Document;  Walter  Oil  &  Gas  Corp. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Dociunent  (DOCD). 

summary:  Notice  is  hereby  given  that 
Walter  Oil  &  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  lease 
OCS-G  4719,  Block  321,  Galveston  Area, 
offshore  Texas.  Proposed  plans  for  the    , 
above  eirea  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Freeport 
Texas . 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  3, 1900. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  1420  South 
Clearview  Pkwy.,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMAIION  CONTACT: 
Ms.  Angie  D.  Gobert;  Minerals 
Management  Sorvice.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Phone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  i«  to  inform  the 
public,  pursuant  to  section  25  of  die  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
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Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  November  4, 1986. 
J.  Rogera  Peaicy. 

Regional  Director.  Gulf  of  Mexico,  OCS 
Region. 

[FR  Doc.  86-25523  Filed  11-12-86;  8:45  am] 
BILUNQ  CODE  4310-HR-M 


Luther  King.  Jr.,  National  Historic  Site. 
522  Auburn  Avenue.  N.E..  AUanta. 
Georgia  30312j  Telephone  404/331^190. 
Minutes  of  the  meeting  will  be  available 
approximately  4  weeks  after  the 
meeting. 

Dated:  October  30, 1986. 
Robert  M.  Baker. 

Regional  Director.  Southeast  Region. 
[FR  Doc.  86-25662  FUed  11-12-86:  8:45  am] 
BHJJNO  CODE  43tO-7«-M 
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National  Park  Service 

Martin  Luther  King,  Jr,  National 
Historic  Site  and  Preservation  District 
Advisory  ConHnlssion;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Commission 
Act  that  a  meeting  of  die  Martin  Ludier 
King.  Jr..  National  Historic  Site  Advisory 
Commission  will  be  held  at  10:30  ajn-  on 
Wednesday.  December  3. 1886.  at  The 
Martin  Luter  King.  Jr^  Center  for  Non- 
Violent  Social  Change.  Inc.,  Freedom 
Hall.  Room  261.  449  Auburn  Avenue. 
NE..  Atlanta,  Georgia  30312. 

The  purpose  of  the  Martin  LuUier 
King,  Jr.,  National  Historic  Site  Advisory 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior  on  matters  of 
planning,  development  and 
administration  of  the  Martin  Luther 
King,  Jr.,  National  tiistoric  Site.  The 
purpose  of  this  meeting  will  be  to  update 
the  Commission  on  park  activities  and 
operations. 

The  members  of  the  Advisory 
Commission  are  as  follows: 

Mr.  William  Allison.  Chainnan 

Mr.  John  R  Calhoun.  Jr. 

Dr.  Elizabeth  A  Lyon 

Mr.  C.  Randy  Humphrey 

Mrs.  Christine  King  Farris 

Mr.  Handy  Johnson,  Jr. 

Mr.  James  Patterson 

Mrs.  Valena  Henderson 

Mrs.  Millicent  Dobbs  Jordan 

Mr.  John  W.  Cox 

Reverend  Joseph  L  Roberts,  Jr. 

Mrs.  Coretta  Scott  King,  Ex-Offlcio  Member, 

Director,  National  Park  Service.  Ex-Offlcio 

Member 

The  meeting  will  be  open  to  the 
public;  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  the  meeting  or  who  wish  to 
submit  written  statements  may  contact 
Randolph  Scott,  Supeiintendent,  Martin 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigation  Na  731-TA-350 
(PrMminary)] 

Certain  Forged  Steel  Crankshafts 
From  Brazil:  PeWtton  and  Terminatton 
of  InvestigatkNi 

AQENCV:  International  Trade 
Commission. 

ACnON:  Notice  of  withdrawal  of  petition 
and  termination  of  investigation. 

summary:  On  October  30, 1986,  the 
Commission  received  a  letter  firom 
petitioner  in  the  subject  investigation 
(Wyman-Gordon  Company) 
withdrawning  its  petition.  The 
Commission  has  been  advised  that  the 
petition  filed  with  the  Department  of 
Commerce  was  simultaneously 
withdrawn,  and  the  administering 
authority  will  not  initiate  a  formal 
antidumping  investigation  in  accordance 
widi  19  U.S.C.  1673a(a).  Consequentiy. 
there  will  be  no  imports  subject  to 
investigation  by  the  administering 
authority  and  there  will  be  no  basis 
upon  which  the  Commission  will  be  able 
to  render  a  preliminary  determination. 
Therefore,  the  Commission  is 
terminating  the  antidumping 
investigation  instituted  effective 
October  9, 1986  (51  FR  36871.  Oct.  18. 
1986). 

EFFECTIVE  DATE:  October  30. 1986. 

FOR  FURTHER  INFORMATIGN  CONTACR 

Diane  Marur  (202-523-7914).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701 E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Authority:  This  investigation  is  being 
terminated  under  authority  of  the  Tariff  Act 
of  1930.  tide  Vn. 


Issued:  November  5, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-25595  Filed  11-12-86:  8:45  am] 

BHJJNacOOC  702IM»-M 


[Investigation  Na  337-TA-255] 

Certain  Garment  Hangers;  CommisskMi 
OedskNi  Not  To  Review  an  Initial 

DetenmhtatkMi  Amending  Complaint 
and  Notice  of  Investigation  To  Add 
One  Respondent 

AQENCV:  International  Trade 
Commission. 

ACTION:  Amendment  of  complaint  and 
notice  of  investigation  to  add  one 
respondent. 


summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
(Order  No.  5)  amending  the  complaint 
and  notice  of  investigation  to  add 
Hangers  Unlimited.  Inc.  of  Englewood. 
New  Jersey  as  a  respondent  in  the 
above-captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  R  Nails.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  523-1626. 

SUPPLEMENTARY  information:  On 

September  23, 1986,  complainant  Batts, 
Inc.,  filed  a  motion  (Motion  No.  255-1)  to 
amend  the  complaint  and  notice  of 
investigation  to  add  Hangers  Unlimited, 
Inc.  of  Englewood,  New  Jersey  as  a 
respondent  "ITie  presiding  ALJ  issued  an 
ID  granting  the  motion  on  October  1, 
1986.  No  petitions  for  review  of  the  ID 
were  received  nor  were  any  comments 
received  from  Government  agencies. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
coimection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-1626.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  5, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-25596  Filed  11-12-86;  8:45  am] 
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[Iny MoaUoiw  No*.  731-TA-293, 294.  and 
296(FlrM0] 

Certain  Welded  Cart>on  Steel  Pipes 
and  Tubee  From  ttie  PttiUppines  and 
Singapore 

Detarminations 

On  the  basis  of  the  record'  developed 
in  investigations  Nos.  731-TA-293  and 
294  (Final),  the  Commission 
unanimously  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673(b)),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  that  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  of  standard  pipes  and  tubes* 
bom  the  Philippines  and  Singapore 
which  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

The  Commission  further  determines,' 
on  the  basis  of  the  record  developed  in 
investigation  No.  731-TA-296  (Final), 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b)),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  of  light-walled 
rectangidar  pipes  and  tubes*  &om 
Singapore  which  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  LTFV.  The 
Commission  also  determines,  pursuant 
to  section  735(b)(4)(B)  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1673d(b)  (4)(B)),  that 
no  material  injury  would  have  been 
found  but  for  any  suspension  of 
liquidation  of  entries  of  the 
Merchandise.* 


■  The  record  is  defined  in  {  207.2(i)  of  the 
Commisnon't  Rules  of  Practice  and  Procedure  (19 
C311 1  207^i)). 

*  For  purposes  of  these  investigations,  the  term 
"standard  pipes  and  tubes"  covers  welded  carbon 
steel  pipes  and  tubes  of  circular  cross  section,  0.375 
faich  or  more  but  not  over  16  inches  in  outside 
diameter,  provided  for  in  items  610.3231, 610J234. 
610.3241. 610J242. 610.3243,  610.3252. 610.3254, 
610J25&  610.3256.  and  610.4025  of  the  Tariff 
ScheduIeM  of  the  United  States  (Annotated) 
(TSUSA). 

*  Chairman  Uebeler,  Vice  Chairman  Brunsdale. 
and  Commissioner  Lodwick  make  negative 
determinations. 

*  For  purposes  of  this  investigatioa  the  term 
"light-walled  rectangular  pipes  and  tubes"  covers 
welded  carbon  steel  pipes  and  tubes  of  rectangular 
(including  square)  cross  section,  having  a  wall 
thickness  less  than  0.1S6  inch,  provided  for  in  item 
610.4028  of  the  TSUSA. 

*  Chairman  Uebeler,  Vice  Chairman  Brunsdale. 
and  Commissioner  Lodwick,  having  made  negative 
determinations,  do  not  address  the  question  of 
whether  material  injury  would  have  been  found  but 
for  any  suspension  of  liquidation  of  entries. 


Background 

The  Commission  instituted  these 
investigations  effective  April  28, 1986, 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  certain  welded  carbon  steel 
pipes  and  tubes  from  the  Philippines  and 
Singapore  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C.  1873).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  14, 
1986  (51  FR  17682).  The  hearing  was  held 
in  Washington,  DC,  on  September  17, 
1986,  and  all  persons  who  requested  the 
opportunity  wers  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  io  these  investigations  to 
the  Secretary  of  Commerce  on 
November  3, 1986.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  1907  (November  1988), 
entitled  "Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  the  Philippines 
and  Singapore:  Determinations  of  the 
Commission  in  lavestigations  Nos.  731- 
TA-293,  294,  and  296  (Final)  Under  the 
Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigations." 

Issued:  November  4, 1966. 

By  order  of  the  Commission: 
Kenneth  R.  Mason^ 
Secretary. 

(FR  Doc.  86-25598  Filed  11-12-86;  8:45  am] 
BUXINQ  CODE  702O-0a-4l 

[Investigation  No.  337-TA-259] 

Certain  Battery-powered  Smoke 
Detectors;  Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  Hied  with  ^e  U.S. 
International  Trade  Commission  on 
October  9, 1986,  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337). 
on  behalf  of  BRK/ Colorado,  Inc.,  140 
South  Union,  Lakewood.  Colorado 
80228,  and  Pittway  Corporation,  333 
Skokie  Boulevard,  Northbrook,  Illinois 
60065-3012.  An  amendment  and 
supplement  to  the  complaint  were  tiled 
on  October  23. 1986.  The  complaint,  as 
amended,  alleges  imfair  methods  of 


competition  and  unfair  acts  in  the 
importation  into  the  United  States  of 
certain  battery-powered  smoke 
detectors,  and  in  their  sale,  by  reason  of 
alleged  infringement  of  at  least  claims  1, 
2.  7.  9-10,  and  14-16  of  U.S.  Letters 
Patent  Re.  29,983.  The  complaint  further 
alleges  that  the  effect  or  tendency  of 
unfair  methods  of  competition  and 
imfair  acts  is  to  destroy  or  substantially 
injure  an  industry,  evidently  and 
economically  operated,  in  the  United 
States. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT 

Cheri  M.  Taylor,  Esq.,  or  Deborah  S. 
Strauss,  Esq.,  OfHce  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-523-0440 
and  202-523-1233,  respectively. 

Authority:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  and 
in  S  210.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
November  5, 1986,  ordered  that: 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  battery-power  smoke 
detectors,  or  in  their  sale,  by  reason  of 
alleged  infringement  of  claims  1.  2.  7.  9- 
10.  and  14-16  of  U.S.  Letters  Patent  Re. 
29.983.  the  effect  or  tendency  of  which  is 
to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainaats  are — 
BRK/Colorado,  Inc.,  140  South  Union, 

Lakewood,  Colorado  80228 
and 

Pittway  Corporation,  333  Skokie 
Boulevard,  Northbrook,  Illinois 
60665-3012. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Management  Investment  & 
Technology  Company,  Ltd.,  Wah 
Ming  Building— 15th  Floor,  34  Wong 
Chuk  Hang  Road,  Aberddeen,  Hong 
Kong 


Federal  Register  /  Vol.  51.  No.  219  /  Thursday.  November  13.  1986  /  Notices 


41165 


Wing  Wah  Chong  Investment 
Company.  Ltd..  Flat-Al  A2.  a-S 
Fortune  Factory  BIdg..  40  Ue  Chung 
Street.  Chai-Wan.  Hong  Kong 

Dicon  Systems  Limited.  719  Qayson 
Road.  Toronto.  Ontario  M9M  2H4. 
Canada 

Gateway  Scientific.  Inc..  3020  Red  Hill 
Avenue.  Costa  Mesa.  California 
92626 

Southwest  Laboratories.  Inc..  3505 

Cadillac  Avenue— Bldg.  F-1.  Costa 

Mesa.  California  92626 
Emhart  Corporation,  426  Colt 

Highway.  Farmington.  Connecticut 

06032 

Firex  Corp..  2464  Wisconsin  Avenue. 

Downers  Grove.  Illinois  60515 
Jameson  Home  Products.  Inc..  2464 

Wisconsin  Avenue.  Downers  Grove. 

Illinois  60515 

Fymetics.  Inc..  1021  Davis  Road.  Elgin. 
Illinois  60120 

Ten-Tek  Electronics.  Inc..  631 
Executive  Drive.  WUlowbrook. 
Illinois  60525 

Universal  Security  Instruments.  Inc.. 
10324  South  Dolfield  Road.  Owings 
Mills.  Maryland  21117 
Pyrotector.  Inc..  333  Lincohi  Street. 

Hingham.  Massachusetts  02043 
Notifier  Company.  3700  North  56th 
Street.  Lincoln.  Nebraska  66504 
North  American  Philips  Corporation. 
Norelco  Consumer  Products 
Division.  100  East  42nd  Street.  New 
York.  New  York  10017 
(c)  Cheri  M.  Taylor.  Esq.,  and  Deborah 
S.  Strauss.  Esq..  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission.  701 E  Street  NW..  Room 
125  and  Room  126.  respectively. 
Washington.  DC  20436.  shall  be  the 
Commission  investigative  attorneys, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  IntemaUonal  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Response  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  55  201.16(d)  and  210.21(a)  of 
the  rules  (19  CFR  201.16(d)  and 
210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 


deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  ajn. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Conunission.  701  E  Street  NW..  Room 
156.  Washington.  DC  20436,  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

Issued:  November  6, 1988. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[PR  Doc.  86-25594  Filed  11-12-86;  8:45  am] 

BtUJNQ  CODE  702a-02-H 


Ilnvettlgation  Na  337-TA-245] 

Certain  Lx>w4litrosainine  Trtfluralin 
Herbicides,  Commission  Decision  To 
Review  inltiai  Determinations, 
Sctieduie  for  Filing  of  Written 
Submissions 

agency:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  determined  to  review 
the  administrative  law  judge's  (ALJ's) 
initial  determinations  (ID's)  terminating 
all  respondents  in  the  above-captioned 
investigation  on  the  basis  of  a  consent 
order  agreement  and  settlement  and 
licensing  agreements. 


AUTHOfimr:  The  authority  for  the 
Commission's  action  herein  is  contained 
in  section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337)  and  in  5  5  210.53-210.56 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  210.53-210.56). 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  W.  Harrington.  Esq..  Office  of 
the  General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0350. 

summary:  On  October  6. 1986.  the 
presiding  ALJ  (Judge  Mathias)  issued 
two  IDs  (Orders  Nos.  25  and  28) 
terminating  all  the  respondents  in  the 
above-referenced  investigation  on  the 
basis  of  a  consent  order  and  settlement 
and  licensing  agreements.  Order  No.  25 


terminates  respondents  Agan  Chemical 
Manufacturers  Ltd.  and  Makhteshim- 
Agan  (America)  Inc.  (Agan)  on  the  basis 
of  a  consent  order.  The  consent  order  is 
based  on  a  consent  order  agreement 
which  is  accompanied  by  settlement  and 
license  agreements  between 
complainant  Eli  Lilly  and  Co.  (Lilly)  and 
Agan.  Order  No.  26  terminates 
respondents  Industrie  Prodotti  Chimici, 
S.p.A.  (LPi.Ci.)  and  Aceto  Agricultural 
Chemicals  Corp.  (Aceto)  on  the  basis  of 
settlement  agreements  between  Lilly. 
I.Pi.Ci.  and  Aceto  and  a  license 
agreement  between  Lilly  and  I.Pi.Ci  No 
petitions  for  review  or  comments  from 
Government  agencies  or  the  public  have 
been  received. 

Having  examined  the  record,  the 
Commission  has  concluded  that  the 
following  policy  issue  warrants  review: 

Whether  the  consent  order  which  is  the 
subject  of  Order  No.  25  should  be  issued,  in 
view  of  the  fact  that  the  respondents 
concerned  therein  (Agan)  have  concluded 
settlement  and  license  agreements  with 
complainant  Lilly.  The  Commission  is 
particularly  interested  in  the  justification  for 
further  expenditures  of  public  resources 
which  might  be  involved  in  monitoring  or 
enforcing  the  consent  order.  The  Commission 
notes  that  Order  No.  26  terminates  the 
respondents  concerned  therein  (I.Pi.Ci.  and 
Aceto)  on  the  basis  of  settlement  and  license 
agreements  alone. 

Written  submissions:  The  parties  to 
the  investigation  and  interested 
Government  agencies  are  encouraged  to 
file  written  submissions  on  the  issue 
under  review. 

Written  submissions  on  the  issue 
under  review,  must  be  filed  not  later 
than  the  close  of  business  on  November 
20, 1986.  Reply  submissions  on  the  issue 
under  review,  if  any,  must  be  filed  not 
later  than  the  close  of  business  on 
December  3. 1986. 

Commission  Hearing:  The 
Commission  does  not  plan  to  hold  a 
public  hearing  in  connection  with  this 
review. 

Additional  Information:  Persons 
submitting  written  submissions  must  file 
the  original  document  and  14  true  copies 
thereof  with  the  Office  of  the  Secretary 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  by  the  administrative 
law  judge.  All  such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  Documents  containing 
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conHdential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of 
April  9. 1986  (51  FR  12218). 

Copies  of  the  nonconfidential  version 
of  the  administrative  law  judge's  initial 
determinations  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  6, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-25593  Filed  11-12-66;  8:45  am] 

BtLUNG  CODE  702(M»-M 

I  Investigation  No.  337-TA-246] 

Certain  Xenon  Lamp  Dissolver  Slide 
Projectors  and  Components  Thereof; 
Commission  Decision  Not  To  Review 
an  Initiai  Determination  Granting  a 
Motion  To  Amend  the  Notice  of 
Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Nonreview  of  the  presiding 

administrative  law  judge's  initial 

determination  granting  respondents' 

motion  to  amend  the  notice  of 

investigation. 

summary:  On  September  22. 1986, 
respondents  D.O.  Industries.  Inc.  (D.O. 
Industries)  and  Hokushin  Precision 
Instruments  Inc.  (Hokushin)  filed  a 
motion  to  amend  the  notice  of 
investigation  in  the  above-captioned 
investigation  to  eliminate  claims  of 
infringement  of  claims  2  and  9  of  U.S. 
Letters  Patent  4.158.491  (the  '491  patent) 
from  the  scope  of  the  investigation 
(Motion  246-7).  The  motion  was 
unopposed.  On  October  6. 1986.  the 
presiding  administrative  law  judge  (ALJ) 
issued  an  initial  determination  (ID) 
(Order  No.  8)  granting  the  motion. 
Petitions  for  review  of  the  ID  were  due 
October  17. 1986;  none  were  received. 
Comments  from  government  agencies 
were  due  October  20. 1986;  none  were 


received.  The  Commission  has 
determined  not  to  review  the  ID. 
FOR  FURTHER  INPORMATION  CONTACT: 
Kristian  E.  Anderson.  Esq.,  Office  of  the 
General  Counsel  U.S.  International 
Trade  Commission,  Washington,  DC 
20436.  telephone  202-523-0074. 
SUPPLEMENTARY  INFORMATION: 


Authority 


I 


This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rules  210.53  and  210.55  (19  CFR  210.53, 
210.55). 

Background        ' 

On  April  3, 1986,  complainant  Bergen 
Expo  Systems,  Inc  (Bergen)  filed  a 
complaint  with  the  Commission  alleging 
that  respondents  D.O.  Industries  and 
Hokushin  were  violating  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337). 
Specifically,  complainant  Bergen 
originally  alleged  that  respondents  are 
infringing  claims  1,  2.  6-9,  and  13  of  the 
'491  patent.  The  Commission  instituted 
the  present  investigation  on  May  7, 1986. 
51  FR  16909. 

Public  Inspection 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street,  NW.,  Washington.  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  5, 1986. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-25597  Filed  11-12-86;  8:45  am] 

BILUNOCODE  7020-O»-H 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  to  Perform 
Interstate  Transportation  for  Certain 
Nonmemtiers 

Dated:  November  7, 1986. 

The  following  Notices  were  filed  in 
accordance  with  section  10526  (a)(5)  of 
the  Interstate  Commerce  Act.  TTiese 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 


transportation  must  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

"The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  pubhshed  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission,  Washington. 
DC. 

(1)  Agricultural  Services  Association, 
Inc. 

(2)  P.O.  Box  360.  Bells.  TN  38006 

(3)  118  Main  Street.  Bells,  TN  38006 

(4)  Gail  Chapman.  P.O.  Box  360.  Bells. 
TN  38006 

(1)  Dawn  Transport  Inc. 

(2)  117  W.  San  Ysidro  Blvd.  CFP  No.  13. 
San  Ysidro.  CA  92073 

(3)  1590  Reforma.  Meixicah  Baja.  CA 

(4)  H.  Jackson.  117  W.  San  Ysidro  Blvd. 
CFP  No.  13,  San  Ysidro.  CA  92075 

(1)  Sunset  Transport,  Inc. 

(2)  C.F.P.  Ste.  194.  2680  E.  Beyer  Blvd.. 
San  Ysidro.  CA  92073 

(3)  Donato  Guerra  900  Sur..  Gulican, 
Sinaloa,  Mexico 

(4)  Armondo  Villalba.  C.F.P.  Ste.  194. 
2630  E.  Beyer  Blvd.,  San  Ysidro.  CA 
92073 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  8&-25557  Filed  11-12-86;  8:45  am] 

BILLING  COOe  703»-01-M 


[Docket  No.  AB-62  (SUb44o.  2X)I 

Marinette,  Tomahawlc  and  Western 
Railroad  Co^  Exemption  for 
Abandonment  in  Lincoln  County,  Wl 

AGENCY:  Interstate  Commerce 

CommissioiL 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  under  49  U.S.C. 
10505  from  the  prior  approval 
requirements  of  49  U.S.C.  10903.  et  seq., 
the  abandonment  by  Marinette, 
Tomahawk  &  Western  Railroad 
Company  of  1.48  miles  of  rail  line 
between  milepost  11.73  near  Kings,  and 
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milepost  13.21  at  High  School  Road. 
Tomahawk,  WI.  in  Lincoln  County,  WI, 
subject  to  standard  labor  protection 
conditions. 

DATES:  This  exemption  will  be  effective 
on  December  15. 1986.  Petitions  to  stay 
must  be  filed  by  November  24, 1988,  and 
petitions  for  reconsideration  must  be 
filed  by  December  3, 1986. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-62  (Sub-No.  2X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representatives:  Francis 
G.  McKenna,  Anderson  &  Pendleton 
C.A.,  Suite  707. 1000  Connecticut 
Avenue.  NW..  Washington,  DC  20038 

Lynton  W.  Brooks,  Servtras 
Management,  Inc..  114  River  View 
Boulevard,  International  Falls,  MN 
56649 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245. 

SUPPtEMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  fi-ee  (8001 
424-5403. 

Decided:  October  31, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chainnan  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
NoreU  R.  McGee. 
Secretary. 
(FR  Doc.  88-25556  Filed  11-12-86;  8:45  amj 

BHUNO  CODE  7035-07-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Pima  County,  AZ 

In  accordance  with  Department 
policy.  28  CFR  50.7.  Notice  is  hereby 
given  that  on  October  31, 1986  a 
proposed  Consent  Decree  in  United 
States  V.  Pima  County,  Arizona  and 
State  of  Arizona,  Civil  Action  No.  83- 
804-TUC,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Arizona.  The  proposed  Consent  Decree 
concerns  discharges  in  excess  of 
effluent  limitations  requirements  at  Pima 
County's  Ina  Road  wastewater 
treatment  plant  periodically  between 
1978  and  1982  and  occasional  instances 
in  late  1981  and  eariy  1982  in  which 
automatic  effluent  samplers  at  that  plant 
were  turned  off  by  a  low  level  employee, 
without  the  knowledge  or  approval  of 
Pima  County  officials,  in  violation  of 
sections  301  and  402  of  the  Clean  Water 


Act.  The  proposed  Consent  Decree 
relates  only  to  defendant  Pima  County 
and  requires  Pima  County  to  pay  a  civil 
penalty  of  $100,000  to  prepare  a  final 
Operation  and  Maintenance  ("O&M") 
Manual  to  be  submitted  to  EPA 
detailing,  inter  alia,  operation  and 
maintenance  of  plant  equipment  and 
plant-specific  key  operating  procedures 
for  process  control  of  each  unit, 
publication  in  certain  publications  of 
public  notice  condeming  improper 
effluent  sampling  activities  and 
violations  of  effluent  limitations 
requirements  and  warning  that  such 
actions  will  result  in  legal  penalties,  a 
provision  enjoining  Pima  County  from 
altering  any  monitoring  device  required 
under  the  Clean  Water  Act  of  filiijg  or 
maintaining  an  inaccurate  report  or 
record  required  under  that  Act.  and 
subjects  Pima  County  to  certain 
stipulated  contempt  penalties  for 
violation  of  the  provisions  of  the 
Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  DC 
20530.  and  should  refer  to  United  States 
v.  Pima  County,  Arizona  and  State  of 
Arizona,  D.J.  Ref.  90-5-1-1-2050. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Arizona  District. 
Tucson  Office.  120  West  Broadway, 
Suite  310.  Acapulco  Building,  Tucson, 
Arizona  85701  and  at  the  Region  9  Office 
of  the  Environmental  Protection  Agency, 
Office  of  General  Counsel,  215  Fremont 
Street  San  Francisco.  California  94105. 
Copies  of  the  Consent  Decree  also  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washingtoa  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  fi-om  the 
Environmental  Enforcement  Section, 
Land  and  Natiu-al  Resox^ces  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.20  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  n. 

Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

[PR  Doc.  86-25623  Filed  11-12-86;  8:45  am) 

MLUNO  CODE  44HM>1-M 
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Drug  Enforcement  Administration 

John  R.  Knigirt,  M.O^  Revocation  of 
Registration 

On  August  11. 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  to  John  R. 
Knight  M.D.  of  595  E.  Broadway,  South 
Boston,  Massachusetts  02127.  an  Order 
to  Show  Cause  proposing  to  revoke  his 
DEA  Certificate  of  Registration. 
AK8892766.  and  deny  any  pending 
appUcations  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
proposed  action  was  predicated  upon 
Dr.  Knight's  lack  of  authorization  to 
handle  controlled  substances  in  the 
Commonwealth  of  Massachusetts. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Knight  by  registered  mail.  DEA 
received  the  return  receipt  which 
indicated  that  the  Order  to  Show  Cause 
was  received  on  August  14, 1986.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  served  and 
the  Drug  Enforcement  Administration 
has  received  no  response  thereto. 
Pursuant  to  21  CFR  1301.54(a)  and 
1301.54(d).  Dr.  Knight  U  deemed  to  have 
waived  his  opportimity  for  a  hearing. 
Accordingly,  the  Admhiistrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  since  at 
least  1978.  Dr.  Knight  has  been  obtaining 
controlled  substances  for  his  own 
addiction  through  the  use  of  fi-audulent 
prescriptions.  IJr.  Knight  was  previously 
authorized  by  DEA  to  handle  controlled 
substances  at  an  address  in  New  York. 
On  or  about  January  12. 1981,  Dr.  Knight 
entered  into  a  stipulation  with  the  New 
York  Department  of  Health  in  which  Dr. 
Knight  admitted  that  "between  July  29, 
1978  and  October  31. 1978.  he  did.  not  in 
good  faith  and  not  in  the  course  of  his 
professional  practice,  make  and  utter 
eight  false  New  York  State 
prescriptions,  and  thereby  unlawfully 
obtained,  possessed,  had  under  his 
control  and  self-administered  Demerol." 
On  January  14, 1981,  the  Department  of 
Health  for  the  State  of  New  York  fined 
Dr.  Knight  $3,600.00  and  ordered  him  to 
surrender  his  controlled  substance 
privileges. 

In  June  1983,  investigators  of  the 
Massachusetts  State  Pohce— Diversion 
Investigation  Unit  began  monitoring  the 
controlled  substance  prescribing 
practices  of  Dr.  Knight  in 
Massachusetts.  On  June  6, 1983,  Dr. 
Knight  told  a  Massachusetts  State  Police 
officer  that  25  of  his  prescriptions  for 
Demerol  were  for  his  father's  medical 
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condition  and  that  22  of  his 
prescriptions  for  Demerol  were  for  his 
aunt's  medical  condition.  During  a 
subsequent  interview.  Dr.  Knight 
admitted  that  he  actually  used  these 
prescriptions  to  obtain  Demerol  for  his 
personal  use.  As  a  result  of  this 
infonnatioB,  on  January  10. 1964.  Dr. 
Knight  voluntarily  surrendered  his 
Schedule  n  privileges  with  the  Drug 
Enforcement  Administration. 

Oi  April  14. 1966.  die  Board  of 
Registration  in  Medicine  for  the 
Commonwealth  of  Massachusetts 
received  information  that  Dr.  Knight  is 
still  addicted  to  controlled  substances 
and  continues  to  attempt  to  obtain  such 
substances  through  fraudulent 
prescriptions.  In  additicm.  on  April  14. 
1986,  Dt.  Knight's  treating  neurologist 
expressed  the  opinion  that  he  no  longer 
could  control  Dr.  Knight's  substance 
abuse  problem  and  therefore  it  is  not 
safe  for  Dr.  Knight  to  continue  to 
diagnose  and  treat  patients. 

As  a  result  of  this  information,  on 
April  16, 1986.  the  Board  of  Registration 
in  Medicine  for  the  Commonwealth  of 
Massachusetts  ordered  the  temporary 
suspension  of  Dr.  Knight's  license  to 
practice  medicine  in  ti^e  Commonwealth 
of  Massachusetts.  Dr.  Knight  is  no 
longer  authorized  to  prescribe,  dispense, 
administer  or  otherwise  handle 
controlled  substcmces  in  the 
Commonwealth  of  Massachusetts. 
Therefore,  there  is  a  lawful  basis  for  the 
revocation  of  Dr.  Knight's  DEA 
Certificate  of  Registration.  21  U.S.C. 
824(a)(3).  DEA  has  consistentiy  held  that 
when  a  registrant  or  applicant  is  without 
lawful  authority  to  handle  controlled 
substances  under  the  laws  of  the  state  in 
which  he  practices  or  intends  to 
practice,  the  Drug  Enforcement 
Administration  is  without  lawful 
authority  to  issue  or  maintain  such 
registration.  See,  Jerry  L  Word.  M.D.,  51 
FR  28613  (1986);  Meyer  Uebowitz.  M.D., 
51  FR  11654  (1986);  George  P.  Gotsis. 
M.D..  49  FR  33750  (1984). 

Since  Dr.  Knight  cannot  lawfully 
handle  controlled  substances  in  the 
State  of  Massachusetts,  the 
Administrator  has  no  choice  but  to 
revoke  Dr.  Knight's  DEA  Certificate  of 
Registration  and  to  deny  any  pending 
applications  for  registration. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration  AK889276e, 
previously  issued  to  John  R.  Knight,  Mi}, 
be,  and  it  hereby  is  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  of  Dr.  Knight,  for 


registration  under  the  Controlled 
Substance  Act,  be,  and  they  hereby  are 
denied.  This  ordtr  is  effective  December 
15, 1986. 

Dated:  November  S,  1986. 
John  C.  Lawn.        i 
A  dminiatrator. 

[FR  Doc.  88-25616  Filed  11-12-88;  8:45  am] 
BIUJNO  CODE  441(M>»-M 

[Docket  No.  86-54] 

Ramon  Pla,  M.D^  Revocation  of 
Registration      [ 

On  June  17, 1986,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control  Drug  Enforcement 
Administration,  (DEA)  directed  an 
Order  to  Show  Qause  to  Ramon  Pla, 
M.D.  (Respondeat)  of  21100  Southgate 
Park  Boulevard,  Maple  Heights,  Ohio 
44137.  The  Order  to  Show  Cause  sought 
to  revoke  his  DEA  Certificate  of 
Registration  AP2B56641  and  to  deny  any 
of  his  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  proposed  action  was 
predicated  on  Respondent's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Ohio.  21 
U.S.C.  824(a)(3). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  I^w  Judge  Francis  L 
Yoimg.  The  Administrative  Law  Judge 
provided  the  Government  an 
opportunity  to  file  a  motion  for  summary 
disposition,  whicb  the  Government  filed. 
The  Administrath^e  Law  Judge  then 
provided  Respondent  an  opportimity  to 
respond  to  the  motion  for  summary 
disposition.  Respondent  did  not  file  such 
a  response.  Judge  Young  considered  the 
motion  for  summery  disposition,  and  on 
September  26, 1966,  issued  his  opinion 
and  recommended  ruling,  findings  of 
fact  and  conclusions  of  law  in  this 
matter.  No  hearing  was  held,  since  no 
factual  issues  were  involved.  Neither 
side  filed  exceptions  to  the 
recommended  ruling  of  the 
Administiative  Iaw  Judge.  On  October 
23, 1986,  Judge  Young  transmitted  tiie 
record  in  this  matter  to  the 
Administrator.  The  Administrator 
hereby  adopts  the  findings  of  fact  and 
conclusions  of  law  of  the  Administrative 
Law  Judge  and  enters  his  final  order  in 
this  matter. 

The  Administrative  Law  Judge  found 
Uiat  on  April  9, 1986,  tiie  State  Medical 
Board  of  Ohio  revoked  Respondent's 
license  to  practice  medicine  and  surgery 
in  the  State  of  Ohio,  effective 
immediately.  Therefore,  Respondent  is 


without  authority  to  practice  medicine 
or  handle  controlled  substances  in  Ohio, 
the  state  in  which  he  is  registered.  Judge 
Young  found,  as  does  the  Administrator, 
that  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registiant 
is  without  state  autherity  to  handle 
controlled  substances.  See,  21  U.S.C. 
823(f).  The  Administrator  and  his 
predecessors  have  consistently  so  held. 
See,  George  S.  Health,  M.D.,  Docket  No. 
86-24,  51  FR  26610  (1986);  Dale  D. 
Shahan,  D.D.S..  Docket  No.  85-57,  51  FR 
23481  (1986);  Emersoa  Emory,  M.D. 
Docket  No.  85-46,  51  FR  9543  (1986); 
Agostino  Carlucci,  M.D.,  Docket  No.  82- 
20,  49  FR  33184  (1984). 

The  Administrative  Law  Judge  also 
found  that  the  motion  for  simunary 
disposition  was  properly  entertained 
and  must  be  granted.  When  no  fact 
question  is  involved,  or  when  the  facts 
are  agreed,  there  is  no  requirement  that 
an  agency  convene  a  plenary, 
adversarial  administrative  proceeding, 
even  though  the  pertinent  statute 
prescribes  a  hearing.  Congress  does  not 
intend  administrative  agencies  to 
perform  meaningless  tasks.  See,  United 
States  V.  Consolidated  Mines  and 
Smelting  Co.,  Ltd..  445  F.2d  432, 453  (9th 
Cir.  1971);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9tii  Cir.  1977). 

Having  considered  the  record  in  this 
matter,  the  Administrator  concludes  that 
Respondent's  DEA  Certificate  of 
Registration  should  be  revoked  due  to 
his  lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
Ohio.  Accordingly,  the  Administrator  of 
the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  21  CFR 
0.100(b),  orders  tiiat  DEA  Certificate  of 
Registration  AP2956a41,  previously 
issued  to  Ramon  Pla,  M.D.,  is  hereby 
revoked.  In  addition,  the  Administrator 
orders  that  any  pendhig  applications  of 
Ramon  Pla,  M.D.,  for  registration  under 
the  Controlled  Substances  Act,  are 
hereby  denied.  This  order  is  effective 
December  15, 1986. 

Dated:  November  6, 1986. 
John  C.  Lawn, 

Administrator. 

[FR  Doc.  86-25617  FUed  11-12-86;  8:45  amj 

BiLUNQ  CODE  441IM>»4I 


John  L  Vakas,  M.D.;  Revocation  of 
Registration 

On  September  2, 1966,  the  Deputy 
Assistant  Administrator,  Office  of 
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Diversion  Control,  Drug  Enforcement 
Administration  [DEA)  issued  an  Order 
to  Show  Cause  to  John  L  Vakas,  M.D., 
1508  W.  4th  Street.  Coffeyville.  Kansas 
67337,  proposing  to  revoke  DEA 
Certificate  of  Registration  AV1287463 
previously  issued  to  him.  The  statutory 
predicate  for  the  Order  to  Show  Cause 
was  an  Emergency  Order  of  Limitation 
issued  by  the  Kansas  State  Board  of 
Healing  Arts  on  October  14. 1985,  which 
prohibits  Dr.  Vakas  administering, 
dispensing  and/or  prescribing  controlled 
substances  in  the  State  of  Kansas. 

The  Order  to  Show  Cause  was  mailed 
to  Dr.  Vakas,  registered  mail,  return 
receipt  requested,  and  was  received  by 
the  doctor  at  his  registered  address  on 
September  8, 1986.  More  than  thirty  days 
have  elapsed  since  the  Order  to  Show 
Cause  was  received,  and  the  Drug 
Enforcement  Administration  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  (d).  Dr.  Vakas 
is  deemed  to  have  waived  his 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  upon  the  investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that  on 
October  14, 1985  the  Kansas  State  Board 
of  Healing  Arts,  after  a  lengthy 
investigation,  served  on  Dr.  Vakas  an 
Emergency  Order  of  Limitation  of 
License  which  immediately  suspended 
him  from  selling,  dispensing, 
administering  or  prescribing  controlled 
substances.  On  December  6, 1985.  the 
Kansas  Board  issued  a  Petition  for  the 
Revocation.  Suspension  or  Limitation  of 
License  in  the  matter  of  John  L  Vakas, 
M.D.  In  this  Petition  the  Board  declared 
that  the  Emergency  Order  of  Umitation 
of  License  which  prohibits  the 
administering,  dispensing,  and/or 
prescribing  of  controlled  substances  by 
Dr.  Vakas  be  continued  in  fuil  force  imtil 
the  conclusion  of  formal  revocation 
proceedings.  There  has  been  no 
conclusion  of  such  proceedings  to  date. 

Among  the  allegations  Usted  in  the 
December  6, 1985  Petition  of  the  Kansas 
State  Board  of  Healing  Arts  were 
repeated  instances  of  dispensing  or 
distribution  of  controlled  substances  for 
other  than  legitimate  medical  purposes. 
The  controlled  substances  involved  in 
these  disi>ensations  included 
amphetamines,  methylphenidate,  and 
phenmetrazine,  all  Schedule  U  stimiilant 
controlled  substances;  and  various 
narcotic  controlled  substances. 

The  Administrator  notes  that  Dr. 
Vakas  was  indicated  by  a  Montgomery 
Coimty,  Kansas  Grand  Jury  on  March  21, 
1986  of  410  counts  of  unlawfully 
prescribing  controlled  substances.  There 


has  been  no  trial  or  other  resolution  of 
this  matter. 

The  Administrator  has  consistenUy 
held  that  when  an  individual  registered 
with  DEA  is  not  authorized  to  handle 
controlled  substances  in  the  state  in 
which  he  practices,  DEA  is  without 
lawful  authority  to  maintain  his 
registi-ation.  See:  Avner Kauffman,  M.D., 
Docket  No.  85-8,  50  FR  34208  [1985); 
Kenneth  K.  Birchard,  M.D.,  48  FR  33778 
(1983);  and  Thomas  E.  Woodson,  D.O., 
Docket  No.  81-4,  47  FR  1353  (1982). 
Therefore,  since  Dr.  Vakas  is  not 
authorized  to  handle  controlled 
substances  in  the  State  of  Kansas,  the 
Administrator  cannot  permit  him  to 
maintain  a  DEA  Certificate  of 
Registration  in  that  State. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824.  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AV1287463 
previously  issued  to  John  L  Vakas,  MX), 
is  revoked  effective  December  15, 1986. 
Any  outstanding  appUcations  for 
renewal  of  that  registration  are  hereby 
denied. 

Dated:  November  6, 1986. 
John  C  Lawn, 
Administrator. 
[FR  Doc  86-25618  Filed  11-12-86;  8:46  am) 

BIUJNG  COOC  4410-<»-14 


BuFMu  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  tiM  Construction  of  a 
Federal  Correctional  Facility,  In  Wayne 
County,  GA 

agency:  Department  of  Justice;  Federal 
Bureau  of  Prisons;  Justice. 
ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 

summary:  1.  Proposed  Action:  The  U.S. 
Department  of  Justice;  Federal  Biireau  of 
Prisons;  has  determined  that  a  new 
medium  security  Federal  Correctional 
Institution  including  an  adjacent 
minimum  security  fadhty  is  needed  in 
the  Southeastern  United  States.  A  site  is 
currentiy  being  evaluated  near  Jesup, 
Georgia.  The  proposal  calls  for  the 
initial  construction  of  a  minimum 
security  camp  housing  as  many  as  200 
inmates.  The  second  phase  of  the 
development  would  consist  of  a  500-600 
bed  facihty  to  house  medium  security 
inmates.  Approximately  250  total  acres 
would  be  required  for  read  access  and 
service/support  space  for  the  institution. 
In  addition,  exercise  areas  and  an 


adequate  natural  buffer  zone  around  the 
entire  property  would  be  included  in  the 
required  acreage. 

2.  In  the  process  of  evaluating  the 
specific  site,  the  following  subject  will 
receive  a  detailed  examination:  Water 
and  sewage,  weUands,  threatened  and 
endangered  species,  cultural  resources, 
unique  and  prime  farmlands,  and  varied 
socioeconomic  issues. 

3.  Alternatives:  In  developing  the 
DEIS,  the  options  of  no  action  and 
alternative  sites  for  the  proposed 
facihties  will  be  fully  and  thoroughly 
examined. 

4.  Scoping  Process:  A  number  of 
meetings  have  already  been  held  with 
local  officials  and  interested  citizens. 
Additional  meetings  including  at  least 
one  pubUc  meeting  will  be  held  once  a 
specific  site  is  identified.  A  formal 
public  hearing  will  be  held  after  the 
publication  of  the  DEIS. 

5.  DEIS  Preparation:  The  DEIS  should 
be  available  for  pubUc  review  and 
comment  in  the  spring  1987. 

6.  Address:  Question  concerning  the 
proposed  action  and  die  DEIS  should  be 
addressed  to:  Jim  Jones,  Site  Acquisition 
Coordinator,  FaciUties  Development  and 
Operations,  U.S.  Bureau  of  Prisons,  320 
First  Sb«et  NW.,  Washington.  DC 
20534,  Telephone:  (202)  272-6871. 

Loy  S.  Hayes. 

Chief,  Office  of  Facilities  Development  and 

Operations,  Federal  Bureau  of  Prisons 

Department  of  Justice. 

[FR  Doc  86-25743  Filed  11-12-86;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  (86-81)] 

NASA  Advisory  Council,  Space 
Systems  and  Technotogy  Advisory 
Committee  (SSTAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee 
Ad  Hoc  Review  Team  on  Use  of  Space 
Station  as  an  Engineering  Laboratory. 
DATE  AND  TIME:  December  4. 1986.  9  a.m. 
to  4  p.m. 

ADDRESS:  Room  625.  Building  FOB  10, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
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KM  RMlMn  INFORMATION  CONTACT: 
Mr.  James  Romero.  Code  RS,  Office  of 
Aeronautics  and  Space  Technology. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
202/453-^38. 

wjpw  mtNTANV  mformation:  The 
NAC  Space  Systems  and  Technology 
Advisory  Committee  has  established  an 
ad  hoc  team  to  identify  in-space  derived 
experimental  data  that  cue  needed  by 
the  aerospace  engineering  community  to 
enhance  its  capability  to  desi^  and 
operate  future  space  systems.  The 
team's  recommendations  will  be 
factored  into  the  selection  process  for 
in-space  research  and  technology 
experiments  using  the  space  station  as  a 
laboratory  fadhty.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room  (approximately  40 
persons  including  the  team  members 
and  other  participants). 

Type  of  Meeting:  Open. 

Agenda:  December  4, 1966. 

9  a.m. — Chairperson's  Opening 
Remarks. 

9:30  a.nL — Identification  and  Selection 
of  Technical  Areas. 

11  ajn.— Assignment  of  Tasks. 

11:30  a.m. — General  Discussion  of 
Individual  Tasks. 

3  p.m. — ^Plan  Schedule  of  Futiu« 
Meetings. 

4  p.m. — Adjourn. 
October  31. 1986. 
Richard  L.  Daniels, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  80-25560  Filed  11-12-86;  &-45  am] 

■LLMQ  COOC  7S10-01-H 


(Notice  (86-82)] 

NASA  Advisory  Council,  Aeronautics 
Advisory  CommlttM  (AAC);  Hosting 

AQENCV:  National  Aeronautics  and 
Space  Administration. 
ACnoH:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthoHning  meeting  of  the 
NASA  Advisory  Coimdl,  Aeronautics 
Advisory  Committee  and  the  Aerospace 
Research  and  Technology 
Subcommittee. 


DATS  ANO  TIME  December  1&  1986,  8:30 
a.m.  to  4:30  pjn.;  December  17, 1986, 8 
ajn.  to  5:30  p.m.;  December  18, 1986, 8 
a.m.  to  12:30  p.m. 
ADDWCSS;  Ames  Research  Center, 
Building  201,  Main  Auditorium,  Moffett 
Field.  CA  94035. 


FOfI  FURTHER  INFORMATION  CONTACT! 

Ms.  Joanne  Teague,  Office  of 
Aeronautics  and  Space  Technology, 
National  Aeronatuics  and  Space 
Administration,  Washington,  DC  20546. 
202/453-1887. 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
was  established  to  provide  overall 
guidance  and  direction  to  the 
aeronautics  research  and  technolo^ 
activities  in  the  Office  of  Aeronautics 
and  Space  Technology  (OAST). 

The  Aerospace  Research  and 
Technology  Informal  Subcommittee  was 
formed  to  provide  technical  support  for 
the  AAC  and  to  conduct  ad  hoc 
interdisciplinary  studies  and 
assessments.  The  Committee,  chaired  by 
Mr.  Robert  B.  Onnsby,  is  comprised  of 
23  members.  The  Subcommittee  is 
comprised  of  47  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room 
(Approximately  200  persons  including 
the  Subcommittee  members  and  other 
participants). 

Type  of  Meeting  Open. 

Agenda:  December  16, 1986. 

8:30  a.m. — Opening  Remarks. 

9  a.m. — Discussion  of  Membership 
Changes. 

9:15  a.m. — Aeronautics  Overview. 

9:45  a.m. — Parallel  Discipline  Program 
Reviews  on  Aeroc^amics,  Materials  & 
Structures,  Propulsion,  and  Controls  ft 
Guidance/Human  Factors. 

1  p.m. — Facility  Toiu*. 

2  p.m. — Continuation  of  Discipline 
Program  Reviews. 

4:30  p.m. — Adjourn. 
December  17, 1966. 
8  a.m. — Continuation  of  Discipline 
Program  Reviews. 

1  p.m. — ^Facility  Tour. 

2  p.m. — Parallel  Vehicle  Program 
Reviews  of  Rotorcraft,  General 
Aviation/Transport/Supersonic,  High 
Performance,  and  Hypersonics/ 
National  Aerospace  Plane. 

4  p.m. — Plenary  Session. 
5:30  pjn. — Adjourn. 
December  18, 1986. 

8  a.m. — Remarla  by  AAC 
Chairperson. 

8:30  a.m. — ^Remarks  by  Associate 
Administrator  for  Aeronautics  and 
Space  Technology. 

9  a.m.— Progress  Reports  by  Ad  Hoc 
Review  Team  Chairpersons. 

10  a.m. — ^Discussion  of  Issues  and 
Recommendations. 

11  a.m. — Summary  Session. 


12:30  pjn. — Adjourn., 
October  31. 1986. 
Richaid  L  Daniels, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministrab'on. 

[FR  Doc.  86-25561  Filed  11-12-86;  8:45  am] 

BtLUNB  CODE  TSW-OI-M  I 


NUCLEAR  REGULATORY 
COMMISSION 

Documsnts  Containing  Reporting  or 
Recordkeeping  Requirsnients;  ciffice 
of  Managenient  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  inlormation  under 
the  provisions  of  the  Paperworic 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  71— Packaging 
and  Transportation  of  Radioactive 
Material. 

3.  The  form  niunber  if  applicable:  Not 
applicable. 

4.  How  ofter  the  collection  is  required: 
Applications  for  package  certification 
may  be  made  at  any  time.  Required 
reports  are  collected  and  evaluated  on  a 
continuing  basis  as  events  occur. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  specific  Ucensees  who 
place  byproduct,  souroe,  or  special 
nuclear  material  into  transportation,  and 
all  persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  in 
such  transportation. 

6.  An  estimate  of  the  number  of 
responses:  725. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  conq)lete  the 
requirement  or  request:  73,417. 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract.  NRC  regulations  in  10 
CFR  Part  71  establish  requirements  for 
packaging,  preparatiott  for  shipment, 
and  transportation  of  licensed  material, 
and  prescribe  procedires,  standards. 
and  requirements  for  approval  by  NRC 
of  packaging  and  shipsing  procedures 
for  fissile  material  ana  for  quantities  of 
licensed  material  in  excess  of  type  A 
qu€m  titles. 
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Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  1717  H 
Street.  NW..  Washington.  DC  20555. 

Commets  and  questions  should  be 
directed  to  die  OMB  reviewer,  Jefferson 
B.  Hill  (202)  39S-734a 

The  NRC  Clearance  Officer  is  R. 
Stephen  Scott.  (301)  492-8585. 

Dated  at  Bethesda,  Maryland,  this  6th  day 
of  November  1968. 

For  the  Nuclear  Regulatory  ConunisBion. 

Patricia  G.  Natty. 

Director,  Office  of  Administration. 

[FR  Doc.  86-25657  Filed  11-12-86;  8:45  am] 

BUXINO  CODE  75MM)1-II 


Documenis  containing  reporting  or 
recordkeeping  requlrwnente,  Office  of 
Management  and  Budget  review 

agency:  Nuclear  Regulatory 
Commission. 

ACTKMi:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
CommiBsicm  has  recendy  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  ^e  following  prf^rasal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  tide  of  the  information 
collection:  10  CFR  Pcui  75  Safeguards  on 
Nuclear  Material — ^Implementatioa  of 
US/IAEA  Agreement 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Installation  information  is 
submitted  upon  written  notification  from 
the  Commission.  Changes  are  submitted 
as  occurring.  Nuclear  Material 
accounting  and  control  information  is 
submitted  in  accordance  with  specified 
instructions. 

5.  Who  will  be  required  or  asked  to 
report:  All  persons  licensed  by  die 
Commission  or  A^eement  States  to 
posses  source  or  special  nuclear 
material  at  an  installation  specified  on 
the  U.&.  eligible  list  as  determined  by 
the  Secretary  of  State  or  his  designee 
and  filed  with  the  Commission,  as  vvell 
as  holders  of  construction  permits  and 
persons  who  intend  to  receive  source 
material. 

6.  An  estimate  of  the  number  of 
responses:  63. 

7.  An  estimate  of  die  total  number  of 
hours  needed  to  complete  the 
requirement  or  request  4.756. 


8.  An  indication  of  whether  section 
3504(h).  Pub.  L  g&-«ll  applies:  Not 
applicable. 

9.  Abstract  10  CFR  Part  75  establishes 
a  system  of  nuclear  material  accounting 
and  control  to  implement  the  Agreement 
between  the  United  States  and  the 
International  Atomic  Energy  Agency. 

Copies  of  the  sutmuttal  may  be 
inspected  or  obtained  for  a  fee  fitm  die 
NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washingtcm.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jeffoson 
B.  Hill.  (202)  395-7340. 

The  NRC  Clearance  Officer  is  R. 
Stephen  Scott  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  efii  day 
of  November  198B. 

For  the  Nuclear  Regulatory  Commisaion. 
Patricia  G.  Nouy, 
Director,  Office  of  Administratioth 
[FR  Doc.  86-25656  Filed  11-12-88:  &45  am] 
BHUMQ  COOC  7SSfr41-M 

[Dodwt  Na  50-455] 

Commonwealth  Edieon  Co.,  Byron 
Station,  Unit  Na  2;  leeiianoe  of  FacHly 
Operating  Ucenee 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC).  has  issued  Facility 
Operating  License  No.  NPF-60  to 
Commonwealth  Edison  Company  (the 
licensee)  which  authorizes  operation  of 
die  Byron  Station.  Unit  No.  2  (die 
facility)  at  reactor  c(n«  power  levels  not 
in  excess  of  3411  megawatts  thermal  m 
accordance  with  the  provisions  of  the 
license,  the  Technical  Specificadons  and 
the  Environmental  Protection  Flan  with 
a  condition  currendy  limiting  operation 
to  five  percent  of  fuH  power  (170 
megawatts  thermal).  Audiorization  to 
operate  beyond  five  percent  of  full 
power  will  require  specific  Commission 
approval. 

Byron  Station,  Unit  No.  2  is  a 
pressurized  water  reactor  located  in 
north  central  Illinois,  2V4  miles  east  of 
the  Rock  River.  3  miles  south-south-west 
of  the  town  of  Byron,  and  17  mUes 
southwest  of  Rockford.  Illinois.  The 
station  is  within  Rockvale  Township. 
Ogle  County.  Illinois.  The  licenae  is 
effective  as  of  the  date  of  issuance. 

The  application  for  the  License 
complies  with  the  standards  and 
requirements  c^  the  Atmnic  Energy  Act 
of  19S4.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appn^riate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
license.  Prior  puUic  notice  of  the  overall 
action  involving  the  proposed  issuance 


of  an  operating  Hcense  for  die  Byron 
Station  was  published  in  the  Fedeial 
Register  on  December  15. 1978  (43  FR 
58659). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final    ■ 
Environmental  Statement  and  the 
Assessment  of  the  ^ect  <rf  License 
Duration  aa  Matters  IMscussed  in  the 
Final  Environmental  Statement  for  the 
Byron  Station,  Units  1  and  2  (dated  April 
1962)  since  the  activity  authorized  by 
the  license  is  encompassed  by  the 
overall  action  evaluated  in  the  Final 
Environmental  Statement 

¥m  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NFF-eo,  with  Revisions  to  Technical 
Specifications  (Afqiendix  A);  (2)  Facility 
Operating  License  NFF-37,  dated 
February  14, 1985  with  Teclmical 
Specifications,  A^Mndix  A.  NUREG- 
1113  and  the  Environmental  Protection 
Plan.  Appendix  B;  (3)  the  report  of  the 
Advisory  Committee  on  Reactor 
Safeguards,  dated  March  9, 1982;  (4)  the 
Commission's  Safety  Evaluation  Report 
dated  Fetmiary  1962  (NUREG-0e78).  and 
Sui^ements  1  throDgJi  7;  (5)  the  Final 
Safety  Analysis  Report  and 
Amendments  thereto;  (6)  die 
Environmental  Report  and  supplements 
thereto;  (7)  and  the  Final  Env^onmental 
Statement  dated  Ai»il  1982  (NUREG- 
0848). 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  at  1717  H 
Sb«et  NW..  Washington.  DC  20555  and 
at  the  Rockford  Public  Library.  215  N. 
Wyman  Street  Rockford.  Illinois.  A 
copy  of  Facility  Operating  License  NFF- 
60  may  be  obtained  iqion  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director.  Division 
of  PWR  Linensing-A.  Copies  of  the 
Safety  Evaluation  Report  and 
Supplements  1  tiirough  7  (NUREG-0B76) 
and  the  nnal  &ivironraental  Statement 
(NUREG-0848)  may  be  purchased  at 
current  rates  from  die  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082, 
Washington,  DC  20012-7982  or  by 
calling  (202)  275-2060  or  (202)  275-2171. 

Dated  at  Bethesda,  Maryland,  this  6th  day 
of  November,  1986. 

For  the  Nuclear  Regulatory  CommissioiL 

Stsvon  A.  Vacga. 

Director,  Project  Directorate  *3  Division  cf 

PWR  Licensing-A. 

[FR  Doc  86-25669  Filed  11-12-88:  8:45  am] 
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[Docket  No.  50-482] 

Kansas  Gas  and  Electric  Co^  Kansas 
City  Power  and  Ught  Co.;  Kansas 
Electric  Power  Cooperative,  inc.; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirements  of 
Appendix  E  to  10  CFR  Part  50  to  the 
Kansas  Gas  and  Electric  Company, 
Kansas  City  Power  &  Light  Company, 
and  Kansas  Electric  Power  Cooperative, 
Inc.  (the  licensee),  for  the  Wolf  Creek 
Generating  Station  located  at  the 
licensee's  site  in  Coffey  County,  Kansas. 
The  exemption  was  requested  by  the 
licensee  by  letter  dated  March  20, 1986. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  will  permit  the 
licensee  to  defer  the  1986  emergency 
plan  exercise  for  as  long  as  two  months 
to  a  time  period  between  January  1  and 
February  28, 1987. 

Section  IV.F.2  of  10  CFR  Part  50, 
Appendix  E,  requires  that  the  licensee 
exercise  its  emergency  plan  annually. 
The  Wolf  Creek  emergency  plan  was 
previously  exercised  m  November  1985 
with  state  and  local  government 
participation. 

The  need  for  this  exemption  has 
arisen  due  to  the  rescheduling  of  the 
Wolf  Creek  refueling  outage  from  Spring 
1987  to  October-November  1986  due  to 
operation  at  a  higher  than  anticipated 
capacity  factor  during  the  plant's  first 
operating  cycle. 

Key  utility  personnel  who  are  needed 
for  the  planning  and  conduct  of  the 
emergency  plan  exercise  are  also 
significantly  involved  in  the  planning 
and  conduct  of  the  refueling  outage. 
Therefore,  the  licensee  has  requested  a 
one-time  exemption  to  permit  the 
deferral  of  the  1986  exercise  for  up  to 
two  months. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  complete  the 
rescheduled  refueling  outage  on 
schedule  and  return  the  unit  to  power 
operation. 

En  vironmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  is  schedular 
only.  It  does  not  involve  any  change  to 
the  emergency  organization  and  plan 
that  are  in  place  at  Wolf  Creek. 
Therefore,  the  proposed  exemption  does 
not  involve  a  significant  environmental 
impact. 


Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  impact  associated 
with  the  proposed  exemption,  any 
alternative  to  the  exemption  will  have 
either  no  environmental  impact  or 
greater  environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  witlj  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Wolf  Creek  Generating 
Station  Unit  1,"  dated  June  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  request  for  exemption  dated 
March  20, 1986,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC,  and  at  the 
WiUiam  Allen  White  Library,  Emporia 
State  University.  Emporia.  Kansas,  and 
at  the  Washburn  University  School  of 
Law  Library,  Topeka,  Kansas. 

Dated  at  Betheada,  Maryland,  this  6th  day 
of  November  1988L 

For  the  Nuclear  Regulatory  Commission. 

B.J.  Youngblood, 

Director.  PWR  Project  Directorate  No.  4, 

Division  of  PWR  Licensing-A,  Office  of 

Nuclear  Reactor  Regulation. 

(FR  Doc.  86-25658  Filed  11-12-86;  8:45  am] 
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Evaluation  of  Agreement  State 
Radiation  Control  Programs:  Proposed 
General  Statement  of  Policy 

AQENCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  revision  to  general 

statement  of  policy. 


summary:  The  Nuclear  Regulatory 
Commission  proposes  to  revise  its 
general  statement  of  policy,  "Guidelines 
for  NRC  Review  of  Agreement  State 
Radiation  Control  Programs,"  December 
4, 1981.  The  proposed  revision  to  the 
Guidelines  which  was  prepared  by  the 
NRC  staff  incorporate  minor  changes  to 


the  introduction,  the  indicators  and  the 
guidelines  for  acceptable  practice  by 
Agreement  States.  The  statement  of 
policy  informs  the  public  of  the 
indicators  and  guidelines  which  the 
Commission  uses  in  reviewing 
Agreement  State  radiation  control 
programs.  The  Commission  believes  that 
the  revisions  are  needed  and  is 
requesting  comments  on  them.  The 
Commission  is  also  requesting  comment 
on  the  feasibility  of  developing  a  set  of 
objective  performance  indicators  for 
various  materials  licensees. 

DATE:  Comments  are  due  on  or  before 
January  12, 1987. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commisaion,  Washington, 
DC  20555.  Comments  may  also  be 
dehvered  to  Room  4000,  Maryland 
National  Bank  Building,  Bethesda, 
Maryland  from  8:15  a.m.  to  5:00  p.m. 
Monday  through  Friday.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  1717  H 
Street,  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  A.  Nussbaufiier.  Office  of  State 
Programs.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone:  301-492-7767. 
SUPPLEMENTARY  INTORMATION:  Section 
274  of  the  Atomic  Energy  Act  of  1954,  as 
amended.  (Act)  was  enacted  in  1959  to 
provide  a  statutory  means  by  which  the 
NRC  (then  the  AECJ  could  transfer  to 
the  States  part  of  ita  regulatory 
authority.  The  mechanism  for  the 
transfer  of  the  Commission's  regulatory 
authority  is  by  an  agreement  between 
the  Governor  of  a  State  and  the 
Commission.  Thus  far.  28  States  have 
entered  into  such  a^eements.* 

Before  entering  into  an  agreement,  the 
NRC  is  required  to  make  a  finding  that 
the  State's  radiation  control  program  is 
adequate  to  protect  the  pubhc  health 
and  safety  and  is  compatible  with  the 
Commission's  program.  Section  274j(l) 
of  the  Act  requires  the  NRC  to 
periodically  review  such  agreements 
and  actions  taken  by  the  States  under 
the  agreements  to  insure  compliance 
with  the  provisions  of  section  274  of  the 
Act.  The  purpose  of  the  policy  statement 
is  to  establish  the  methods  and 
guidelines  the  Conuaission  will  use  in 

'  Alabama,  Arizona,  Aifcansas,  California, 
Colorado,  Florida  Georgiot  Idaho,  Iowa,  Kansas, 
Kentucky.  Louisiana,  Maryland.  Mississippi, 
Nebraska,  Nevada,  New  Hampshirv.  New  Mexico, 
New  York,  North  Carolina  North  Dakota,  Oregon, 
Rhode  Island,  South  Carolina,  Tennessee,  Texas, 
Utah,  and  Washington. 
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conducting  the  periodic  reviews.  Section 
274j(l)  of  the  Act  also  provides  that  the 
NRC  may  terminate  an  agreement  widi 
a  State  if  the  Commisnon  finds  that 
such  termination  is  necessary  to  protect 
the  public  health  and  safety  or  the  State 
has  not  complied  with  one  or  more  of 
the  requirements  of  section  274.  Under 
section  274j(2)  the  Commission  has  the 
authority  to  temporarily  suspend  an 
agreement  under  emergency  conditions. 

Findings  of  adequacy  and 
compatibility  are  currently  made  by  the 
NRC  staff  following  reviews  of 
individual  Agreement  State  programs  in 
accordance  with  the  December  4, 1981 
policy  statement.  Such  reviews  are 
conducted  on  a  frequency  of  12  to  18 
months.  The  results  of  each  review  are 
discussed  with  a  senior  management 
official,  such  as  the  State  Health  Officer 
(or  designee),  and  confirmed  by  letter. 
Copies  of  these  letters  are  placed  in  the 
NRC  Public  Document  Room.  iTie 
Commission  is  also  informed  of  the 
results  of  individual  Agreement  State 
reviews. 

The  NRC  staff  comment  letters 
contain  as  an  enclosure  a  summary  of 
the  policy  statement  with  emphasis  on 
how  comments  concerning  Category  I 
and  Category  0  *  indicators  affect  staff 
findings  of  adequacy  and  compatibility. 
Staff  findings  of  adequacy  and 
compatibility  are  offered  only  when 
there  are  no  significant  problems  in 
Category  I  Indicators,  ff  there  are  minor 
Category  I  Indicator  comments  or 
Category  II  Indicator  comments,  the 
State  is  requested  to  respond  to  our 
comments  in  these  areas. 

When  one  or  more  significant 
problems  in  Category  I  Indicators  are 
foimd,  the  State,  in  addition  to  being 
asked  to  respond  to  any  comments,  is 
also  informed  that  no  hidings  of 
adequacy  and  compatibility  will  be 
considered  until  a  response  to  the 


*  CategDfy  1  Indicatots  are  those  that  diractly 
affect  public  health  and  safety  [e^  quality  of 
licensing).  Category  II  indicators  are  those  program 
elements  that  can  lead  to  Category  I  probleais  if  not 
maintained  (&(.,  staffing  level,  hboratoiy  support). 
The  distinction  between  significant  and  aunor 
Category  I  problems  provides  the  staff  some 
flexibility  when  evaluating  overall  performance 
within  an  Indicator  program  area.  For  exarapte, 
"Status  of  Inspectioa  Program"  is  a  Category  I 
Indicator  and  ron tains  a  guideline  for  srirlrtiiing 
inspection  backlogs  when  they  occur.  If  there  is  a 
backlog  in  high  priority  inspections  and  the  State 
has  not  developed  a  plan  to  reduce  and  moottor  liie 
backlog,  then  the  backlog  is  considered  lo  be  a 
significant  problem.  If  the  State  has  a  plan  in  place 
to  reduce  the  backlog  [with  suitable  goals  and 
DenciunarmS)  whose  progress  program  managaffient 
is  monitoring,  the  problem  can  be  chatacteriied  as 
minor.  H  in  a  subsequent  review,  there  was  lack  of 
satisfactory  progress  in  reducing  the  backlog,  this 
would  cause  the  staff  to  conclude  the  problem  is 
significant 


conmients  has  been  received  from  ttie 
State  and  evaluated. 

Since  the  December  4, 1981  policy 
statement  was  issued  this  method  of 
implementation  has  been  successful  in 
helping  Agreement  States  maintain  their 
programs  in  an  adequate  and 
compatible  manner.  From  1981  through 
1985, 108  routine  reviews  of  State 
programs  were  performed.  Full  findings 
of  adequacy  and  compatibility  were 
offered  by  the  staff  in  63  cases  (58%).  In 
15  other  cases,  findings  of  adequacy 
were  offered  by  the  staff  but  not  a 
finding  of  compatibility  (because  of  out- 
dated regulations]  (14%).  Withholding  of 
both  findings  occiured  in  30  cases  (28%). 
In  most  of  these  30  cases.  State 
responses  to  significant  Category  I 
comments  were  foimd  by  NRC  staff  to 
satisfactorily  address  NRC  concerns  and 
NRC  staff  findings  of  adequacy  and 
compatibility  were  subsequently 
offered.  FoUow-up  reviews  were 
performed  on  5  occasions.  In  two 
instances.  State  actions  to  address 
significant  Category  I  comments  were 
undertaken  but  subsequent  NRC 
reviews  disclosed  additional  steps  were 
still  needed  to  fully  resolve  Category  I 
problems.  In  these  cases,  the  States 
provided  additional  responses  that  NRC 
staff  found  to  be  satisfactory.  In  no  case 
did  any  Agreement  State's  program 
performance  cause  NRC  staff  to 
recommend  to  the  Commisnon  that  it 
institute  proceedings  to  suspend  or 
revoke  all  or  part  of  an  Agreement 

NRC  staff  meet  semi-annually  with 
representatives  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  review  the  status  of  the 
Agreement  State  program.  Tliis  is  done 
because  the  Occupational  Safety  and 
Health  Act  of  1970  does  not  apply  when 
Federal  agencies  and  State  agencies 
acting  under  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended 
exercise  statutory  authority  to  prescribe 
or  enforce  standards  or  regulations 
affecting  occupational  radiological 
safety  or  healdL 

While  overall  implementatian  of  the 
December  4, 1981  policy  statement  has 
been  satisfactory  in  assuring  adequate 
and  compatible  Agreement  State 
pro^Bms,  die  experience  to  date  has 
icientified  some  &cets  of  the  policy 
statement  that  could  benefit  from 
undating,  clarifying  or  other  minor 
modifications. 

The  gtudeline  docimient  contaiiu  six 
major  sections,  each  of  which  deals  with 
a  separate  program  element.  These 
sections  are:  Legislation  and 
Regulations,  Organization,  Management 
and  Administraticm,  Personnel. 
Licensing,  and  Compliance.  Each 


program  element  contains  'Indicators" 
which  address  specific  functions  within 
the  program  element  One  or  more 
recommended  "Goidelines"  are  listed 
tmder  each  "Indicator." 

The  proposed  policy  statement 
revision  spells  out  in  somewhat  greater 
detaU  NRC  staff  practices  in  haridKng 
findings  of  reviews,  including  specifying 
when  staff  offerings  of  adequacy  and 
compatibility  may  be  made  and  options 
available  to  the  States  and  to  the  NRC 
staff  when  review  results  preclutie  such 
offerings.  The  policy  statement  revision 
incorporates  staff  practices  of  inf  nming 
the  Commission  of  the  results  of  reviews 
of  individual  Agreement  State  programs 
and  of  placing  copies  of  NRC  review 
letters  to  the  States  into  the  NRC  Public 
Document  Room.  Consolidated  annual 
reports  of  all  Agreement  State  review 
findings  in  one  docimient  are  no  longer 
prepared,  having  been  discontinued  in 
1982. 

Hie  policy  statement  no  longer  notes 
Commission  interest  in  establishing  a 
more  quantitative  basis  for  measuring 
the  quality  and  consistency  of  NRC 
reviews.  No  public  comments  were 
received  on  this  issue  following  issuance 
of  the  1981  Policy  SUtement  In  1963.  the 
National  Governors'  Association  rep(Mt 
on  die  Agreement  State  {Hogram  found 
that  "the  present  NRC  guidelines  for 
evaluating  Agreement  State  programs 
are  considered  adequate  and  offer  the 
proper  degree  of  flexibility  in  reviewing 
State  programs  for  adequacy  and 
compatibility."  NRC  staff  of  the  Offices 
of  Nuclear  Material  Safety  and 
Safeguards,  the  Office  of  Inspection  and 
Enforcement  and  the  Office  of  State 
Programs  exdiange  considerable 
information  cm  dieir  req>ective 
activities.  They  have  met  to  discuss  the 
subject  of  objective  measures  of 
performance.  The  staff  has  concluded 
that  the  indicators  and  associated 
review  guidelines  used  in  reviewing 
Agreement  State  programs  are 
sufficiendy  objective  and  are  consistent 
with  the  <ri>jectives  the  NRC  staff  oses  in 
appraising  its  regional  material  licensing 
and  compliance  fimcdons. 

As  an  altematiye  to  establishing 
objective  performance  indicators  to 
assess  the  Agreement  State  regulatory 
programs,  the  Commission  has  directed 
the  staff,  in  conjunction  widi  the 
Agreement  States  to  examine  the 
feasibility  of  an  ol^ective  performance 
indicator  system  for  the  various 
categories  of  materials  licensees 
regulated  by  the  Agreement  States  and 
the  NRC.  The  Commission  believes  such 
a  system  would  provide  a  national  data 
base  on  overexposures,  medical 
misadministration  etc.  and  would  be  an 
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indicator  of  how  well  the  various 
A^ement  States  and  the  NRC  are 
doing  their  jobs.  The  Agreement  States 
and  the  public  are  invited  to  express- 
their  views  on  the  feasibility  of 
developing  a  set  of  objective 
performance  indicators  for  materials 
licensees  and  to  provide  suggestions  of 
what  would  constitute  suitable 
indicators. 

The  proposed  policy  statement 
revision  pennits  NRC  staff  to  extend  the 
interval  between  reviews  to 
approximately  24  months  in  cases  when 
no  significant  Category  I  findings  are 
identified.  Since  the  issuance  of  the  1981 
policy  statement,  the  NRC  Agreement 
State  program  has  been  decentralized. 
State  Agreement  Representatives  are 
present  in  NRC  Regions  I.  II,  IV  and  V 
where  27  of  the  28  Agreement  States  are 
located.  These  persons  not  only  conduct 
the  periodic  reviews  but  are  in  frequent 
contact  with  the  States  in  these  regions 
and  thus  can  closely  monitor  events 
affecting  the  Agreement  program  in  the 
States.  The  selective  extension  of 
review  intervfds  will  permit  more 
effective  utilization  of  NRC  resources  for 
Agreement  State  program  activities. 

The  format  of  the  Indicators  and 
Guidelines  has  been  revised  to  make  it 
easier  to  print. 

Under  the  Element,  Le^slation  and 
Regulations,  for  the  Indicator,  "Legal 
Authority,"  the  guidehne  addressing 
cases  when  regulatory  authorities  are 
divided  between  State  agencies  has 
been  moved  to  Organization  Element 
under  the  Indicator,  "Location  of 
Radiation  Control  Program  Within  State 
Organization,"  which  is  more 
appropriate. 

The  Category  II  Indicator,  "Updating 
of  Regulations"  has  been  deleted  and 
the  guidelines  under  it  moved  to  a 
renamed  Category  I  Indicator,  "Status 
and  Compatibility  of  Regulations,"  Lack 
of  Hndings  of  compatibility  have  almost 
always  been  caused  by  out-of-date  State 
regulations.  Updating  of  regulations  has 
become  a  chronic  problem  for 
Agreement  States,  because  State 
resources  needed  to  draft  revisions  were 
not  always  available,  because  State 
adoption  procedures  for  regulations 
have  become  increasingly  complex,  and 
because  the  model  Suggested  State 
Regulations  prepared  by  the  Conference 
of  Radiation  Control  Program  Directors. 
Inc.  have  not  been  updated  in  a  timely 
fashion  to  reflect  revisions  to  NRC 
regidations.  Confusion  has  also  arisen 
over  the  distinctions  between  the  two 
Indicators  and  the  differences  in  their 
categories.  The  revision  combines  the 
two  into  a  single  Category  I  indicator, 
thus  emphasizing  the  importance  of 
keeping  the  regulations  up  to  date.  A 


minor  change  to  the  reference  to  10  CFR 
Part  20  was  made  to  include  the  waste 
manifest  rule  (10  CFR  20.311)  as  a 
compatibihty  item.  A  reference  to  10 
CFR  Part  61  has  been  added  to  the 
guideline  which  highlights  specific  Parts 
of  NRC  regulations  to  which  State 
regulations  should  be  essentially 
identical. 

Under  Management  and 
Administration,  for  the  Indicator, 
"Administrative  Procedures,"  the 
guideline  has  been  modified  and 
expanded  to  make  clearer  what  is  being 
sought  with  respect  to  these  kinds  of 
procedures.  Confusion  has  arisen 
between  "administraive"  procecures 
and  procedures  called  for  in  the 
guidelines  in  the  technical  areas  of 
licensing,  inspection  and  enforcement. 
Under  "Management,"  a  new  guideline 
has  been  added  that  recommends 
periodic  audits  of  State  regional  offlces 
or  other  State  agency  offices  when  these 
are  used  in  an  Agreement  State 
program.  A  number  of  Agreement  State 
programs  are  regional  offices  or  use 
other  State  or  local  government  staffs 
(usually  for  inspection). 

Under  "Public  Information,"  the 
guideline  on  availability  of  files  to  the 
public  has  been  modified  to  also  note 
the  need  for  provisions  to  protect 
proprietary  or  clearly  personal 
information  &om  public  disclosure. 
Previously  the  guidelines  only  called  for 
handling  such  information  in  accordance 
with  State  administrative  procedures. 
Some  recently  enacted  State  "open 
records"  legislation  have  in  some 
instances,  caused  changes  to  State 
administrative  procedures  that  weaken 
or  prevent  protection  of  such 
information  from  public  disclosure.  As  a 
result.  State  radiation  control  programs 
may  have  difficulty  in  withholding 
individual  personnel  radiation  exposure 
records  or  proprietary  information 
relating  to  radiation  safety  when 
necessary  to  carry  out  their  statutory 
responsibilities. 

Under  the  Indicator,  "Qualifications  of 
Technical  Staff,"  the  guideline  has  been 
modified  to  make  clear  that  it  is 
desirable  that  the  directors  of  radiation 
protection  programs  possess  appropriate 
technical  qualifications. 

Under  the  Indicator,  "Staffing  Level," 
the  guideline  containing  the  value  1.0  to 
1.5  person-year  per  hundred  licenses  has 
been  modified  to  make  clear  that  this 
staff-level  guidebne  excludes 
professional  effort  expended  for 
uranium  mill,  mill  tailings  and 
radioactive  waste  disposal  regulation. 

Under  the  Indicator,  "Status  of 
Inspection  Program."  the  inspection 
planning  guideline  has  been  modified  to 
also  address  inspection  backlogs. 


Inspection  backlogs  constitute  the  most 
prevalent  problem  ia  Agreement  State 
programs.  NRC  staff  experience  has 
been  that  when  States  are  asked  to 
develop  plans  specifically  for 
addressing  backlogs,  including  setting  of 
priorities  and  benchmarks,  progress  in 
controlling  this  problem  is  achieved. 

Under  the  Indicator,  "Inspection 
Frequency,"  modifications  have  been 
made  to  the  guideline  to  make  clear  that 
the  NRC  inspection  priority  system  for 
materials  is  the  minimum  Uiat  is 
acceptable. 

Under  the  Indicator,  "Inspection 
Reports."  revisions  were  made  to  the 
guideline  to  more  clearly  essential 
elements  the  reports  should  contain. 

The  Indicator,  "Independent 
Measurements"  has  been  retitled 
"Confirmatory  Measurements."  Minor 
revisions  have  been  made  to  the 
guidelines,  including  addition  of  "micro- 
R-meter"  to  the  list  of  desirable 
instrumentation. 

Guidelines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programs  ■ 

1986  I 

Prepared  by  O^ce  of  State  Programs. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20565. 

Introduction 

Section  274  of  the  Atomic  Energy  Act 
was  enacted  by  the  Congress  in  1959  to 
recognize  the  interests  of  the  States  in 
atomic  energy,  to  clarify  the  respective 
responsibilities  of  State  and  Federal 
Governments,  and  to  provide  a 
mechanism  for  States  to  enter  into 
formal  agreements  with  the  Atomic 
Energy  Commission  (AEC),  and  later  the 
Nuclear  Regulatory  Commission  (NRC), 
imder  which  the  States  assume 
regulatory  authority  over  byproduct, 
source,  and  small  quantities  of  special 
nuclear  materials,  collectively  referred 
to  as  agreement  materials.  The 
mechanisms  by  whidi  the  NPC 
discontinues  and  the  States  assume 
regulatory  authority  over  agreement 
materials  is  an  agreement  between  the 
Governor  of  a  State  and  the 
Commission.  Before  entering  into  an 
Agreement,  the  Governor  is  required  to 
certify  that  the  State  has  a  regulatory 
program  that  is  adequate  to  protect  the 
public  health  and  safety.  In  addition,  the 
Commission  must  perform  an 
independent  evaluation  and  make  a 
finding  that  the  State's  program  is 
adequate  from  the  health  and  safety 
standpoint  and  compatible  with  the 
Commission's  regidatory  program. 
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Current  Guidelines 

In  1981.  the  Commission  published  a 
major  revision  of  the  guide  for  review  of 
Agreement  State  programs  (two  earUer 
revisions  reflected  primarily  minor  and 
editorial  changes).  These  Guidelines 
constitute  Commission  policy  in  the 
form  of  a  document  entitled  "Guidelines 
for  NRC  Review  of  Agreement  State 
Radiation  Control  Programs."  This 
document  provides  guidance  for 
evaluation  of  operating  Agreement  State 
programs  based  on  over  20  years  of 
combined  AEC-NRC  experience  in 
administering  the  Agreement  State 
program.  In  1985,  Commission  staff 
initiated  minor  updating,  clarifying  and 
editorial  changes  reflecting  the 
experience  gained  with  the  1981  policy 
statement.  The  revised  document  will  be 
used  by  the  NRC  in  its  continuing 
program  of  evaluating  Agreement  State 
programs. 

The  "Guidelines"  contain  six  sections, 
each  dealing  with  one  of  the  essential 
elements  of  a  radiation  control  program 
(PCP)  which  are:  Legislation  and 
Regulations.  Organization.  Management 
and  Administration,  Personnel. 
Licensing,  and  Compliance.  Each  section 
contains  (a)  a  summary  of  the  general 
significance  of  the  program  elements,  (b) 
indicators  which  address  specific 
functions  within  the  program  element, 
(c)  categories  which  denote  the  relative 
importance  of  each  indicator,  and  (d) 
guidelines  which  delineate  specific 
objectives  or  operational  goals. 

Categories  of  Indicators 

The  indicators  listed  in  this  document 
cover  a  wide  range  or  program 
functions,  both  technical  and 
administrative.  It  should  be  recognized 
that  the  indicators,  and  the  guidelines 
under  each  indicator,  are  not  of  equal 
importance  in  terms  of  the  fundamental 
goal  of  a  radiation  control  program,  i.e. 
protection  of  the  public  health  and 
safety.  Therefore,  the  indicators  are 
categorized  in  terms  of  their  importance 
to  the  fundamental  goal  of  protecting  the 
public  health  and  safety.  Two  categories 
are  used. 

Category  I— Direct  Bearing  on  Health 
and  Safety.  Category /Indicators  are: 

•  Legal  Authority 

•  Status  and  Compatibility  of 
Regulations. 

•  Quality  of  Emergency  Planning. 

•  Technical  Quality  of  Licensing 
Actions. 

•  Adequacy  of  Product  Evaluations. 

•  Status  of  Inspection  Program. 

•  Inspection  Frequency. 

•  Inspectors'  Performance  and 
Capability. 


•  Response  to  Actual  and  Alleged 
Incidents. 

•  Enforcement  Procedures. 
These  indicators  address  program 

functions  which  directly  relate  to  the 
State's  abiUty  to  protect  the  public 
health  and  safety.  If  significant 
problems  exist  in  one  or  more  Category  1 
indicator  areas,  then  the  need  for 
improvements  may  be  critical. 
Legislation  and  regulations  together 
form  the  foundation  for  the  entire 
program  establishing  the  framework  for 
the  Ucensing  and  compliance  programs. 
The  technical  review  of  Ucense 
applications  is  the  initial  step  in  the 
regulatory  process.  The  evaluation  of 
applicant  qualifications,  facihties, 
equipment,  and  procedures  by  the 
regulatory  agency  is  essential  to  assure 
protection  of  the  public  from  radiation 
hazards  associated  with  the  proposed 
activities.  Assuring  that  licensees  fulfill 
the  commitments  made  in  their 
appUcations  and  that  they  observe  the 
requirements  set  forth  in  the  regulations 
is  the  objective  of  the  compliance 
program.  The  essential  elements  of  an 
adequate  compliance  program  are  (1) 
the  conduct  of  onsite  inspections  of 
licensee  activites.  (2)  the  performance  of 
these  inspections  by  competent  staff, 
and  (3)  the  taking  of  appropriate 
enforcement  actions.  Another  very 
important  factor  is  the  ability  to  plan 
for.  respond  effectively  to.  and 
investigate  radiation  incidents. 

Category  II— Essential  Technical  and 
Administrative  Support  Category  II 
Indicators  are: 

•  Location  of  Radiation  Control 
Program  within  State  Organization. 

•  Internal  Organization  of  Radiation 
Control  Program. 

•  Legal  Assistance. 

•  Technical  Advisory  Committees. 

•  Budget. 

•  Laboratory  Support. 

•  Administrative  Procedures. 

•  Management. 

•  Office  Equipment  and  Support 
Services. 

•  Public  Information. 

•  Qualifications  of  Technical  Staff. 

•  Staffing  Level. 

•  Staff  Supervision. 

•  Training. 

•  Staff  Continuity. 

•  Licensing  Procedures. 

•  Inspection  Procedures. 

•  Inspection  Reports. 

•  Confirmatory  Measurements. 
These  indicators  address  program 

functions  which  provide  essential 
technical  and  administrative  support  for 
the  primary  program  functions.  Good 
performance  in  meeting  the  guidelines 
for  these  indicators  is  essential  in  order 


to  avoid  the  development  of  problems  in 
one  or  more  of  the  principal  program 
areas,  i.e.  those  that  fall  under  Category 
I  indicators.  Category  II  indicators 
frequently  can  be  used  to  indentify 
underlying  problems  that  are  causing,  or 
contributing  to,  difficulties  in  Category  I 
indicators. 

It  is  the  NRC's  intention  to  use  these 
categories  in  the  following  manner.  In 
reporting  findings  to  State  management, 
the  NRC  will  indicate  the  category  of 
each  comment  made.  If  no  significant 
Category  I  comments  are  provided,  this 
will  indicate  that  the  program  is 
adequate  to  protect  the  public  health 
and  safety  and  is  compatible  with  the 
NRC's  program.  If  one  or  more 
significant  Category  I  comments  are 
provided,  the  State  will  be  notified  that 
the  program  deficiencies  may  seriously 
affect  the  State's  ability  to  protect  the 
public  health  and  safety  and  that  the 
need  of  improvement  in  particular 
program  areas  in  critical.  The  NRC 
would  request  an  immediate  response. 
If,  following  receipt  and  evaluation,  the 
State's  response  appears  satisfactory  in 
addressing  the  significant  Category  I 
comments,  the  staff  may  offer  findings 
of  adequacy  and  compatibility  as 
appropriate  or  defer  such  offering  until 
the  State's  actions  are  examined  and 
their  effectiveness  confirmed  in  a 
subsequent  review.  If  additional 
information  is  needed  to  evaluate  the 
State's  actions,  the  staff  may  request  the 
information  through  follow-up 
correspondence  or  perform  a  follow-up 
or  special.  limited  review.  NRC  staff 
may  hold  a  special  meeting  with 
appropriate  State  representatives.  No 
significant  items  will  be  left  unresolved 
over  a  prolonged  period.  The 
Commission  will  be  informed  of  the 
results  of  the  reviews  of  the  individual 
Agreement  State  programs  and  copies  of 
the  review  correspondence  to  the  States 
will  be  placed  in  the  NRC  Public 
Document  Room.  If  the  State  program 
does  not  improve  or  if  additional 
significant  Category  I  deficiencies  have 
developed,  a  staff  finding  that  the 
program  is  not  adequate  will  be 
considered  and  the  NRC  may  institute 
proceedings  to  suspend  or  revoke  all  or 
part  of  the  Agreement  in  accordance 
with  section  274j  of  the  Act 

Category  II  comments  concern 
functions  and  activities  which  support 
the  State  program  and  therefore  would 
not  be  critical  to  the  State's  ability  to 
protect  the  pubhc.  The  State  will  be 
asked  to  respond  to  these  comments  and 
the  State's  actions  will  be  evaluated 
during  the  next  regular  program  review. 

It  should  be  recognized  that  the 
categorization  pertains  to  the 
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significance  of  the  overall  indicator  and 
not  to  each  of  the  guidelines  within  that 
indicator.  For  example,  'Technical 
QuaUty  of  Licensing  Actions"  is  a 
Category  I  indicator.  TTje  review  of 
license  appUcations  for  the  purpose  of 
evaluating  the  appUcant's  quahfications, 
facilities,  equipment  and  procedures  is 
essential  to  assuring  that  the  pubUc 
health  and  safety  is  being  protected. 
One  of  the  guidelines  under  this 
indicator  concerns  prelicensing  visits. 
The  need  for  such  visits  depends  on  the 
nature  of  the  specific  case  and  is  a 
matter  of  judgment  on  the  part  of  the 
Ucensing  staff.  The  success  of  a  State 
program  in  meeting  the  overall  objective 
of  the  indicator  does  not  depend  on 
hteral  adherence  to  each  recommended 
guidline. 

The  "Guidelines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programs"  will  be  used  by  the  NRC  staff 
diuing  its  onsite  reviews  of  Agreement 
State  programs.  Such  reviews  are 
conducted  at  approximately  18  month 
intervals,  or  less  if  deemed  necessary.  If 
there  are  no  significant  Category  I 
comments,  the  staff  may  extend  the 
interval  between  reviews  to 
approximately  24  months. 

In  making  a  finding  of  adequacy,  the 
NRC  considers  areas  of  the  State 
program  which  are  critical  to  its  primary 
function,  i.e.,  protection  of  the  public 
health  and  safety.  For  example,  a  State 
that  is  not  carrying  out  its  inspection 
program,  or  fails  to  respond  to 
significant  radiological  incidents  would 
not  be  considered  to  have  a  program 
adequate  to  protect  the  pubhc  health 
and  safety.  Basic  radiation  protection 
standards,  such  as  exposure  Umits,  also 
directly  affect  the  State's  ability  to 
protect  public  health  and  safety.  The 
NRC  feels  that  it  is  important  to  strive 
for  a  high  degree  of  ur^ormity  in 
technical  definitions  and  terminology, 
particularly  as  related  to  units  of 
measurement  and  radiation  dose. 
Maximum  permissible  doses  and  levels 
of  radiation  and  concentrations  of 
radioactivity  in  unrestricted  areas  as 
specified  in  10  CFR  Part  20  are 
considered  to  be  important  enough  to 
require  States  to  be  essentially 
equivalent  in  this  area  in  order  to 
protect  pubhc  health  and  safety.  Certain 
procedures,  such  as  those  involving  the 
licensing  of  products  containing 
radioactive  material  intended  for 
interstate  commerce,  also  require  a  high 
degree  of  uniformity.  U  no  serious 
performance  problems  are  found  in  an 
Agreement  State  program  and  if  its 
standards  and  program  procedures  are 
compatible  with  the  NRC  program,  a 


finding  of  adequacy  and  compatibility  is 
made. 

Program  Element:  Legislation  and 
Regulations 

The  effectiveness  of  any  State 
radiation  control  program  (RCP)  is 
dependent  upon  the  underlying  authority 
granted  the  PCP  in  State  legislation,  and 
implemented  in  the  State  regulations. 
Regulations  provide  the  foundation  upon 
which  Ucensing,  inspection,  and 
enforcement  decisions  are  made. 
Regulations  also  provide  the  standards 
and  rules  within  which  the  regulated 
must  operate.  Periodic  revisions  are 
necessary  to  reflect  changing 
technology,  improved  knowledge, 
current  recommendations  by  technical 
advisory  groups,  and  consistency  with 
NRC  regulations.  Procedures  for 
providing  input  to  the  NRC  on  proposed 
changes  to  NRC  regulations  are 
necessary  to  assure  consideration  of  the 
State's  interests  and  requirements.  The 
public  and,  in  particular,  affected 
classes  of  licensees  should  be  granted 
the  opportunity  and  time  to  comment  on 
rule  changes. 

Indicators  and  Guidelines 

Legal  Authority  (Category  1) 

•  Clear  statutory  authority  should 
exist,  designating  t  State  radiation 
control  agency  and  providing  for 
promulgation  of  regulations,  hcensing, 
inspection  and  enforcement. 

•  States  regulatmg  uranium  or 
thorium  recovery  and  associated  wastes 
pursuant  to  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978 
[UMTRCA)  must  have  statutes  enacted 
to  establish  clear  authority  for  the  State 
to  carry  out  the  requirements  of 
UMTRCA. 

Status  and  Compatibility  of  Regulations 
(Category  I) 

•  The  State  must  have  regulations 
essentially  identical  to  10  CFR  Part  19. 
Part  20  (radiation  dose  standards, 
effluent  limits,  waste  manifest  rule  and 
certain  other  parts),  Part  61  (technical 
definitions  and  requirements, 
performance  objectives,  financial 
assurances)  and  those  required  by 
UMTRCA,  as  implemented  by  Part  40. 

•  The  State  should  adopt  other 
regulations  to  maintain  a  high  degree  of 
uniformity  with  NRC  regulations. 

•  For  those  regulations  deemed  a 
matter  of  compatibility  by  NRC,  State 
regulations  should  be  amended  as  soon 
as  practicable  but  not  later  than  3  years. 

•  The  RCP  has  established 
procedures  for  effecting  appropriate 
amendments  to  State  regulations  in  a 


timely  manner,  normally  within  3  years 
of  adoption  by  NRC. 

•  Opportunity  should  be  provided  for 
the  pubhc  to  comment  on  proposed 
regulation  changes  (Required  by 
UMTRCA  for  uranium  mill  regulation.) 

•  Pursuant  to  the  terms  of  tfie 
Agreement,  opportunity  should  be 
provided  for  the  NRC  to  comment  on 
draft  changes  in  State  regulations. 

Program  Element:  Organization 

The  effectiveness  of  any  State  RCP 
may  be  dependent  upon  its  location 
within  the  overall  State  organizational 
structure.  The  RCP  should  be  in  a 
position  to  compete  effectively  with 
other  health  and  safety  programs  for 
budget  and  staff.  Proglam  management 
must  have  access  to  individuals  or 
groups  which  estabUsh  health  and 
safety  program  priorities.  The  RCP 
should  be  organized  to  achieve  a  high 
degree  of  efficiency  in  supervision,  work 
functions,  and  communications. 

Indicators  and  Guidelines 

Location  of  Radiation  Control  Program 
Within  State  Organization  (Category  II) 

•  The  RCP  should  be  located  in  a 
State  organization  parallel  with 
comparable  health  and  safety  programs. 
The  Program  Director  should  have 
access  to  appropriate  levels  of  State 
management. 

•  Where  regulatory  responsibilities 
are  divided  between  State  agencies, 
clear  understandings  should  exist  as  to 
division  of  responsibilities  and 
requirements  for  coor(hnation. 

Interal  Organization  of  Radiation 
Control  Program  (Category  II) 

•  The  RCP  should  be  organized  with 
the  view  toward  achieving  an 
acceptable  degree  of  staff  efficiency, 
place  appropriate  emphasis  on  major 
program  functions,  and  provide  specific 
lines  of  supervision  from  program 
management  for  the  execution  of 
program  policy. 

•  AA^ere  regional  offices  or  other 
government  agencies  are  utilized,  the 
lines  of  communication  and 
administrative  control  between  these 
offices  and  the  central  office  (Program 
Director)  should  be  clearly  drawn  to 
provide  uniformity  in  licensing  and 
inspection  policies,  procedures  and 
supervision. 

Legal  Assistance  (Category  11) 

•  Legal  staff  should  be  assigned  to 
assist  the  RCP  or  procedures  should 
exist  to  obtain  legal  assistance 
expeditiously.  Legal  staff  should  be 
knowledgeable  regarding  the  RCP 
program,  statutes,  and  regulations. 
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Technical  Advisory  Committees 
(Category  II) 

•  Technical  Committees,  Federal 
Agencies,  and  other  resource 
organizations  should  be  used  to  extend 
staff  capabilities  for  unique  or 
technically  complex  problems. 

•  A  State  Medical  Advisory 
Committee  should  be  used  to  provide 
broad  guidance  on  the  uses  of 
radioactive  drugs  in  or  on  humans.  The 
Committee  should  represent  a  wide 
spectrum  of  medical  disciplines.  The 
Committee  should  advise  the  RCP  on 
policy  matters  and  regulations  related  to 
use  of  radioisotopes  in  or  on  humans. 

•  Procedures  should  be  developed  to 
avoid  conflict  of  interest,  even  though 
Committees  are  advisory.  This  does  not 
mean  that  representatives  of  the 
regulated  community  should  not  serve 
on  advisory  committees  or  not  be  used 
as  consultants. 

Program  Element  Management  and 
Administration 

State  RCP  management  must  be  able 
to  meet  program  goals  through  strong, 
direct  leadership  at  all  levels  of 
supervision.  Administrative  procedures 
are  necessary  to  assure  uniform  and 
appropriate  treatment  of  all  regulated 
parties.  Procedures  for  receiving 
information  on  radiological  incidents, 
emergency  response,  and  providing 
information  to  the  public  are  necessary. 
Procedures  to  provide  feedback  to 
supervision  on  status  and  activities  of 
the  RCP  are  necessary.  Adequate 
facilities,  equipment  and  support 
services  are  needed  for  optimum 
utilization  of  personnel  resources. 
Laboratory  support  services  should  be 
administered  by  the  RCP  or  be  readily 
available  through  established 
administrative  procedures. 

In  order  to  meet  program  goals,  a 
State  RCP  must  have  adequate 
budgetary  support.  The  total  RCP  budget 
must  provide  adequate  funds  for 
salaries,  travel  costs  associated  with  the 
compliance  program,  laboratory  and 
survey  instrumentation  and  other 
equipment,  and  other  administrative 
costs.  The  program  budget  must  reflect 
annual  changes  in  the  number  and 
complexity  of  applications  and  licenses, 
and  the  increase  in  cost  due  to  normal 
inflation. 

Indicators  and  Guidelines 

Quality  of  Emergency  Planning 
(Category  I) 

•  The  State  RCP  should  have  a 
written  plan  for  response  to  such 
incidents  as  spills,  overexposures, 
transportf.tion  accidents,  fire  or 
explosion,  theft,  etc. 


•  The  Plan  should  deHne  the 
responsibilities  and  actions  to  be  taken 
by  State  agencies.  The  Plan  should  be 
speciBc  as  to  persons  responsible  for 
initiating  response  actions,  conducting 
operations  and  cleanup. 

•  Emergency  communication 
procedures  should  be  adequately 
established  with  appropriate  local, 
county  and  State  agencies.  Plans  should 
be  distributed  to  appropriate  persons 
and  agencies.  NRC  should  be  provided 
the  opportunity  to  coment  on  the  Plan 
while  in  draft  form. 

•  The  plan  should  be  reviewed 
annually  by  Program  staff  for  adequacy 
and  to  determine  that  content  is  ciurent. 
Periodic  drills  should  be  performed  to 
test  the  plan. 

Budget  (Category  II) 

•  Operating  funds  should  be  sufficient 
to  support  program  needs  such  as  staff 
travel  necessary  to  the  conduct  of  an 
effective  compliance  program,  including 
routine  inspections,  followu^  or  special 
inspections  (including  pre-Iicensing 
visits)  Emd  responses  to  incidents  and 
other  emergencies,  instrumentation  and 
other  responses  to  incidents  and  other 
emergencies,  instrumentation  and  other 
equipment  to  support  the  RCP, 
administrative  costs  in  operating  the 
program  including  rental  charges, 
printing  costs,  laboratory  services, 
computer  and/or  word  processing 
support  preparation  of  correspondence 
office  equipment,  hearing  costs,  etc.  as 
appropriate. 

•  Principal  operating  funds  should  be 
from  sources  which  provide  continuity 
and  reliability,  i.e.,  general  tax,  license 
fees,  etc.  Supplemental  funds  may  be 
obtained  through  contracts,  cash  grants, 
etc. 

Laboratory  Support  (Category  II) 

•  The  RCP  should  have  laboratory 
support  capability  inhouse,  or  readily 
available  through  established 
procedures,  to  conduct  bioassays, 
analyze  environmental  samples,  analyze 
samples  collected  by  inspectors,  etc.  on 
a  priority  established  by  the  RCP. 

Administrative  Procedures  (Category  II) 

•  The  RCP  should  establish  written 
internal  policy  and  administrative 
procedures  to  assure  that  program 
functions  are  carried  out  as  required  and 
to  provide  a  high  degree  of  uniformity 
and  continuity  in  regulatory  practices. 
These  procedures  should  address 
internal  processing  of  license 
applications,  inspection  policies, 
decommissioning  and  license 
termination,  fee  collection,  contacts  with 
conununication  media,  conflict  of 
interest  policies  for  employees. 


exchange-of-information  and  other 
functions  required  of  the  program. 
Administrative  procedures  are  in 
addition  to  the  technical  procedures 
utilized  in  licensing,  and  inspection  and 
enforcement 

Management  (Category  II) 

•  Program  management  should 
receive  periodic  reports  from  the  staff 
on  the  status  of  regulatory  actions 
(backlogs,  problem  cases,  inqiuries, 
regulation  revisions). 

•  RCP  management  should 
periodically  assess  workload  trends, 
resources  and  changes  in  legislative  and 
regulatory  responsibilities  to  forecast 
needs  for  increased  staff,  equipment 
services  and  fundings. 

•  Program  management  should 
perform  periodic  reviews  of  selected 
license  cases  handled  by  each  reviewer 
and  document  the  results.  Complex 
licenses  (major  manufacturers,  large 
scope-TjT)e  A  Broad,  potential  for 
significant  releases  to  enviroimient) 
should  receive  second  party  review 
(supervisory,  committee,  consultant). 
Supervisory  review  of  inspections, 
reports  and  enforcement  actions  should 
also  be  performed. 

•  When  regional  offices  or  other 
government  agencies  are  utilized, 
program  management  should  conduct 
periodic  audits  of  these  offices. 

Office  Equipment  and  Support  Services 
(Category  H) 

•  The  RCP  should  have  adequate 
secretarial  and  clerical  support. 
Automatic  typing  and  Automatic  Data 
Processing  and  retrieval  capabiUty 
should  be  available  to  larger  (greater 
than  300-400  licenses)  programs.  Similar 
services  should  be  available  to  regional 
offices,  if  utilized. 

•  Professional  staff  should  not  be 
sued  for  fee  collection  and  other  clerical 
duties. 

Public  Information  (Category  II] 

•  Inspection  and  licensing  files  should 
be  available  to  the  public  consistent 
with  State  administrative  procedures.  It 
is  desirable,  however,  that  there  be 
provisions  for  protecting  bom  public 
disclosure  proprietary  information  and 
information  of  a  clearly  personal  nature. 

•  Opportunity  for  pubHc  hearings 
should  be  provided  in  accordance  with 
UMTRCA  and  appUcable  State 
administrative  procedure  laws. 

Program  Element:  Personnel 

The  RCP  must  be  staffed  writh  a 
sufficient  number  of  trained  personnel. 
The  evaluation  of  license  applications 
and  the  conduct  of  inspections  require 
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staff  with  in-depth  training  and 
experience  in  radiation  protection  and 
related  subjects.  The  staff  must  be 
adequate  in  number  to  assure  hcensing. 
inspection,  and  enforcement  actions  of 
appropriate  quahty  to  assure  protection 
of  the  public  health  and  safety.  Periodic 
training  of  existng  staff  is  necessary  to 
maintain  capabilities  in  a  rapidly 
changing  technological  environment. 
Program  management  personnel  must  be 
qualified  to  exercise  adequate 
supervision  in  all  aspects  of  a  State 
radiation  control  program. 

Indicators  and  Guidelines 

Qualifications  of  Technical  Staff 
[Category  H] 

•  Professional  staff  should  have 
bachelor's  degree  or  equivalent  training 
in  the  physical  and/or  life  sciences. 
Additional  training  and  experience  in 
radiation  protection  for  senior  personnel 
including  the  director  of  the  radiation 
protection  program  should  be 
commensurate  with  the  type  of  Ucenses 
issued  and  inspected  by  the  State. 

•  Written  job  descriptions  should  be 
prepared  so  that  professional 
qualifications  needed  to  fill  vacancies 
can  be  readily  identified. 

Staffing  Level  (Category  II] 

•  Professional  staffing  level  should  be 
approximately  1-1.5  person-year  per  100 
licenses  in  effects.  RCP  must  not  have 
less  than  two  professionals  available 
with  training  and  experience  to  operate 
RCP  in  a  way  which  provides 
continuous  coverage  and  continuity. 

•  For  States  regulating  uranium  mills 
and  mill  tailings,  current  indications  are 
that  2-2.75  professional  pereon-years'  of 
effort,  including  consultants,  are  needed 
to  process  a  new  mill  Ucense  (Including 
in  situ  mills)  or  major  renewal,  to  meet 
requirements  of  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978.  This 
effort  must  include  expertise  in 
radiological  matters,  hydrology,  geology, 
and  structural  engineering. ' 

Staff  Supervision  (Category  II) 

•  Supervisory  personnel  should  be 
adequate  to  provide  guidance  and 
review  the  work  of  senior  and  junior 
personnel. 

•  Senior  personnel  should  review 
applications  and  inspect  licenses 
independently,  monitor  work  of  junior 
personnel,  and  participate  in  the 
establishment  of  policy. 


'  Additional  guidance  is  provided  in  the  Criteria 
for  Guidance  of  States  and  NRC  in  Discontinuance 
of  NRC  Regulatory  Authority  and  Assumption 
Thereof  by  States  Through  Agreement  (46  FR  7540, 

aeeee  and  48  fr  33370). 


•  Junior  personnel  should  be  initially 
limited  to  reviewmg  license  applications 
and  inspecting  small  programs  under 
close  supervision. 

Training  (Category  II) 

•  Senior  personnel  should  have 
attended  NRC  core  courses  in  licensing 
orientation,  inspection  procedures, 
medical  practices  and  industrial 
radiography  practices.  (For  mill  States, 
mill  training  should  also  be  included.) 

•  The  RCP  shomld  have  a  program  to 
utiUze  specific  short  courses  and 
workshops  to  maintain  appropriate  level 
of  staff  technical  competence  in  areas  of 
changing  technology. 

Staff  Continuity  (Category  II) 

•  Staff  turnover  should  be  minimized 
by  combinations  of  opportunities  for 
training,  promotions,  and  competitive 
salaries. 

•  Salary  levels  should  be  adequate  to 
recruit  and  retain  persons  of  appropriate 
professional  qualifications.  Salaries 
should  be  comparable  to  similar 
employment  in  the  geographical  area. 

•  The  RCP  organization  structure 
should  be  such  that  staff  turnover  is 
minimized  and  program  continuity 
maintained  through  opportunities  for 
promotion.  Promotion  opportunities 
should  exist  from  jimior  level  to  senior 
level  or  supervisory  positions.  There 
also  should  be  opportunity  for  periodic 
increases  compatible  with  experience 
and  responsibility. 

Program  Element:  Licensing 

It  is  necessary  in  licensing  byproduct, 
source,  and  special  nuclear  materials 
that  the  State  regulatory  agency  obtain 
information  about  the  proposed  use  of 
nuclear  materials,  facilities  and 
equipment,  trainiqg  and  experience  of 
personnel,  and  operating  procedures 
appropriate  for  determining  that  the 
applicant  can  operate  safely  and  in 
compliance  with  the  regulations  and 
license  conditions.  An  acceptable 
licensing  program  includes:  preparation 
and  use  of  internal  licensing  guides  and 
policy  memoranda  to  assure  technical 
quality  in  the  licensing  program  (when 
appropriate,  such  as  in  small  programs, 
NRC  Guides  may  be  used);  prelicensing 
inspection  of  complex  facilities;  and  the 
implementation  of  administrative 
procedures  to  assure  documentation  and 
maintenance  of  adequate  files  and 
records. 

Indicators  and  Guidelines 

Technical  Quality  of  Licensing  Actions 
(Category  I) 

•  The  RCP  should  assure  the  essential 
elements  of  appHcations  have  been 


submitted  to  the  agency,  and  that  these 
elements  meet  current  regulatory 
guidance  for  describing  the  isotopes  and 
quantities  to  be  used,  qualifications  of 
persons  who  will  use  material,  facilities 
and  equipment,  and  operating  and 
emergency  procedures  sufficient  to 
establish  the  basis  for  licensing  actions. 

•  Prelicensing  visits  should  be  made 
for  complex  and  major  licensing  actions. 

•  Licenses  should  be  clear,  complete, 
and  accurate  as  to  isotopes,  forms, 
quantities,  authorized  uses,  and 
permissive  or  restrictive  conditions. 

•  The  RCP  should  have  procedures 
for  reviewing  licenses  prior  to  renewal 
to  assure  that  supporting  information  in 
the  file  reflects  the  current  scope  of  the 
licensed  program. 

Adequacy  of  Product  Evaluations 
(Category  I) 


•  RCP  evaluations  of  manufacturer's 
or  distributor's  data  on  sealed  sources 
and  devices  ouUined  in  NRC,  State  of 
appropriate  ANSI  Guides,  should  be 
sufficient  to  assure  integrity  and  safety 
for  users. 

•  The  RCP  should  review 
manufacturer's  information  in  labels  and 
brochures  relating  to  radiation  health 
and  safety,  assay,  and  calibration 
procedures  for  adequacy. 

•  Approval  documents  for  sealed 
source  or  device  designs  should  be 
clear,  complete  and  aocurate  as  to 
isotopes,  forms,  quantities,  uses, 
drawing  identifications,  and  permissive 
or  restrictive  conditions. 

Licensing  Procedures  (Category  II) 

•  The  RCP  should  have  internal 
licensing  guides,  checklists,  and  policy 
memoranda  consistent  with  current 
NRC  practice. 

•  License  appUcants  (including 
applicants  for  renewals)  should  be 
furnished  copies  of  applicable  guides 
and  regulatory  positions. 

•  The  present  compliance  status  of 
licensees  should  be  considered  in 
licensing  actions. 

•  Under  the  NRC  Exchange-of- 
Information  program,  evaluation  sheets, 
service  licenses,  and  licenses 
authorizing  distribution  to  general 
licensees  should  be  submitted  to  NRC 
on  a  timely  basis. 

•  Standard  license  conditions 
comparable  with  current  NRC  standard 
license  conditions  should  be  used  to 
expedite  and  provide  uniformity  in  the 
licensing  process. 

•  Files  should  be  maintained  in  an 
orderly  fashion  to  allow  fast,  accurate 
retrieval  of  infonnation  and 
documentation  of  discussions  and  visits. 


Federal  Regbter  /  Vol  51.  No.  219  /  Thursday.  November  13.  1966  /  Notices 


41171 


Program  Ebment:  CompKance 

Periodic  inspections  of  licensed 
operations  are  essential  to  assure  that 
activities  are  being  conducted  in 
compliance  with  regulatory 
requirements  and  consistent  with  good 
safety  practices.  The  frequency  of 
inspections  depends  on  the  amount  and 
the  kind  of  material,  the  type  of 
operation  hcensed,  and  the  results  of 
previous  inspections.  The  capability  of 
maintaining  and  retrieving  statistical 
data  on  the  status  of  the  compliance 
program  is  necessary.  The  regulatory 
agency  must  have  the  necessary  legal 
authority  for  prompt  enforcement  of  its 
regulations.  This  may  include,  as 
appropriate,  administrative  rranedies, 
orders  requiring  corrective  action, 
suspension  or  revocation  of  licenses,  the 
impounding  of  materials,  and  the 
imposing  of  civil  and  criminal  penalties. 

Indicators  and  Guideline 

Status  of  Inspection  Program  (Category 
I) 

•  State  RCP  should  maintain  an 
inspection  program  adequate  to  assess 
licensee  compliance  wAkState 
regulations  and  licensetJHiditions. 

•  The  RCP  should  maintain  statistics 
which  are  adequate  to  permit  Program 
Management  to  assess  ttie  status  of  the 
inspection  program  on  a  periodic  basis 
information  showing  die  nundier  of 
inspections  conducted,  the  number 
overdue,  the  length  of  time  overdue  and 
the  priority  categories  should  be  readily 
available. 

•  At  least  semiannual  inspectiaii 
planning  for  number  of  inspections  to  be 
performed,  assignments  to  senior  vs. 
junior  st£iH,  assignments  to  regions, 
identification  of  special  needs  and 
periodic  status  reports.  When  backlogs 
occur,  the  program  should  develop  and 
implement  a  plan  to  reduce  the  backlog. 
The  plan  should  identi^  priorities  for 
inspections  and  establish  target  dates 
and  milestones  for  assessing  progress. 

Inspection  Frequency  (Category  I) 

•  The  RCP  should  establish  an 
inspection  priority  system.  The  speofic 
frequency  of  inspections  should  be 
based  upon  the  potential  hazards  of 
licensed  operations,  e.g.,  major 
processors,  and  industrial  radiographers 
should  be  inspected  approximately 
annually-smaUer  or  less  hazardous 
operations  may  be  inspected  less 
frequently.  The  minimum  inspection 
frequency  includii^  for  initial 
inspections  should  be  no  less  than  the 
NRC  system. 


Inspectors'  Performance  and  Capability 
(Category  I) 

•  Inspectors  should  be  competent  to 
evaluate  health  and  safety  problems  and 
to  determine  compliance  with  State 
regulations.  Inspectors  must 
demonstrate  to  supervision  an 
understanding  of  regulations,  inspection 
guides,  and  policies  prior  to 
independenUy  conducting  inspections. 

•  The  compliance  Buperviara-  (may 
be  RCP  manager)  should  conduct  aimual 
field  evaluations  of  each  inspector  to 
assess  performance  and  assure 
application  of  appropriations  and 
consistent  policies  and  guides. 

Response  to  Actual  and  Alleged 
Incidents  (Category  I] 

•  Inquiries  should  be  promptly  made 
to  evaluate  the  need  for  onsite 
investigations. 

•  Onsite  investigations  should  be 
promptly  made  of  incidents  requiring 
reporting  to  the  Agency  in  less  than  30 
days.  (10  tZFTl  20.403  types). 

•  For  these  incidents  not  requiring 
reporting  to  die  Agency  in  less  than  30 
days,  investigations  should  be  made 
during  the  next  scheduled  inspection. 

•  Onsite  investigations  should  be 
promptly  made  of  non-reportable 
incidents  which  may  be  of  significant 
public  iirterest  and  concern.  e.g.. 
transportation  acddeats. 

•  Investigations  should  include 
indepth  reviews  of  circumstances  and 
should  be  completed  on  a  high  priority 
basis.  When  appropriate,  inve^igations 
should  include  reenactments  and  time- 
study  measurements  (notmally  within  a 
few  days).  Investigation  (or  inspection) 
results  should  be  documented  and 
enforcement  action  taken  when 
appropriate. 

•  State  licensees  and  the  NRC  should 
be  notified  of  pertinent  information 
about  any  incident  which  could  be 
relevant  to  other  Ucensed  operations 
(e.g.,  equipment  failure,  improper 
operating  procedures). 

•  faifotmation  on  incidents  involving 
fiaihire  of  equipment  should  be  provided 
to  die  agency  responsible  for  evaluation 
of  the  device  for  an  assessment  of 
possible  generic  des^  deficiency. 

•  The  RCP  should  have  access  to 
medical  constdtants  when  needed  to 
diagnose  or  treat  radiation  injuries,  llie 
RCP  should  use  other  technical 
consultants  for  special  problems  when 
needed. 

Enforcement  Procedures  (Category  I] 

•  Enforcement  Procedures  should  be 
sufficient  to  provide  a  substantial 
deterrent  to  hoensee  noncompUance 
with  regulatory  reqaireraents.  Provisions 


for  the  levying  of  monetary  penalties  are 
recommended 

•  Enforcement  letters  should  be 
issued  within  30  days  following 
inspections  and  should  employ 
appropriate  regulatory  language  clearly 
speci^ng  all  items  of  noncompliance 
and  healdi  and  safety  matters  identified 
during  the  inspection  and  referencing 
the  appropriate  regulation  or  Ucense 
condition  being  violated. 

•  Enforcement  letters  should  specify 
the  time  period  for  the  licensee  to 
respond  indicating  corrective  actions 
and  actions  taken  to  prevent  re- 
occurrence (normally  20-30  days).  The 
inspector  and  compliance  supervisor 
should  review  ticensee  reponses. 

•  licensee  responses  to  enforcement 
letters  should  be  promptly 
acknowledged  as  to  adequacy  and 
resolutim  of  previously  unresolved 
items. 

•  Written  procedures  should  exist  for 
handling  escalated  enforcement  cases  of 
varying  degrees. 

•  Impounding  of  material  should  be  in 
accordance  with  State  administrative 
procedures. 

•  Opportunity  for  hearings  should  be 
provided  to  assure  impartial 
administration  of  the  radiation  control 
program. 

Inspection  Procedures  (Category  U) 

•  Inspection  guides  consistent  with 
current  NRC  guidance,  should  be  used 
by  inspectors  to  assure  uniform  and 
complete  inspection  practices  and 
provide  teclmical  guidance  in  the 
inspection  of  licensed  programs.  NRC 
Guides  may  be  used  if  properly 
supplemented  by  policy  memoranda, 
agency  interpretations,  etc. 

•  Written  inspection  poUcies  should 
be  issued  to  establish  a  policy  for 
conducting  unannounced  inspections, 
obtaining  corrective  action,  following  up 
and  closing  out  previous  violations, 
interviewing  workers  and  observing 
operations,  assuring  exit  interviews  widi 
management,  and  issuing  appropriate 
notification  of  violations  of  health  and 
safety  problems. 

•  Procedures  should  be  established 
for  maintaining  licensees'  compliance 
histories. 

•  Oral  briefing  of  siipervisors  or  the 
senior  inspector  should  be  performed 
upon  return  from  nonroutine 
inspections. 

•  For  States  with  separate  licensing 
and  inspection  staffs  procedures  should 
be  established  for  feedback  of 
information  to  license  reviewers. 


BEST  COPY  AVAILABLE 
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Inspection  Reports  (Category  II) 

•  Findings  of  inspections  should  be 
documented  in  a  report  describing  the 
scope  of  inspections,  substantiating  all 
items  of  noncompliance  and  health  and 
safety  matters,  describing  the  scope  of 
Ucenses'  programs,  and  indicating  the 
substance  of  discussions  with  hcensee 
management  and  Ucensee's  response. 

•  Reports  should  uniformly  and 
adequately  dociunent  the  result  of 
inspections  including  confirmatory 
measurements,  status  of  previous 
noncompliance  and  identify  areas  of  the 
licensee's  program  which  should  receive 
special  attention  at  the  next  inspection. 
Reports  should  show  the  status  of 
previous  noncompliance  and  the  results 
of  conftrmatory  measurements  by  the 
inspector. 

Confirmatory  Measurements  fCateoory 
U) 

•  ConHrmatory  measurements  should 
be  sufHcient  in  number  and  type  to 
ensure  the  licensee's  control  of 
materials  and  to  vaUdate  the  Ucensee's 
measurements. 

•  RCP  instrumentation  should  be 
adequate  for  surveying  license 
operations  (e.g.,  survey  meters,  air 
samples,  lab  counting  equipment  for 
smears,  identification  of  isotopes,  etc). 

•  RCP  instrumentation  should  include 
the  following  types:  CM  Survey  Meter, 
0-50  mtfhr.  Ion  Chamber  Survey  Meter, 
several  r/hn  micro-R-Survey  meter; 
Neutron  Survey  Meter,  Fast  and 
Thermal;  Alpha  Survey  Meter, 
0-1000,000  c/m;  Air  Samplers,  Hi  and  Lo 
Volume;  Lab  Counters,  Detect  0.001  uc/ 
wipe;  Velometers;  Smoke  Tubes;  Lapel 
Air  samplers. 

•  Instrument  caUbration  services  or 
facilities  should  be  readily  available  and 
appropriate  for  instruinentation  used. 
Licensee  equipment  and  facilities  should 
not  be  used  unless  under  a  service 
contract.  Exceptions  for  other  State 
Agencies,  e.g.,  a  State  University,  may 
be  made. 

•  Agency  instruments  used  for 
surveys  and  confirmatory  measurements 
should  be  calibrated  within  the  same 
time  interval  as  required  of  the  licensee 
being  inspected. 

Dated  at  Washington.  DC  this  6th  day  of 
November  1986. 

For  the  Nuclear  Regulatory  Commission, 

Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

[PR  Doc.  86-25655  Filed  11-12-86;  8:45  am] 

BIUJNQ  CODE  7SM-01-H 


PEACE  CORPS 


Agency  Information  Collection 
Activities  Under  0MB  Review 

ACnON:  Notification  of  revision  and 
extension  request  of  Peace  Corps'  form 
PC  1502,  volunteer  application  form. 

SUMMARY:  The  information  collection 
form  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Peace  Corps  is  requesting 
approval  of  proposed  revisions  relating 
to  legal,  security,  and  medical 
requirements,  and  a  three-year 
extension  for  using  the  form. 

SUPPLEMENTARY  INFORMATION:  The  form 
is  completed  voluntarily  by  applicants 
for  the  Peace  Corps  program  and  it 
provides  basic  information  concerning 
background,  education,  qualifications, 
language  skills,  preference,  etc.  This 
information  is  necessary  for  Peace 
Corps  staff  to  perform  the  initial 
screening  between  qualified  and 
unqualified  candidates,  for  selection 
from  among  the  qualified,  and  finally  for 
proper  placement  of  the  potential 
volunteers  in  suitable  programs  and 
settings. 

Title  and  Agency  Number  Peace 
Corps  Volunteer  Apphcation,  Form 
Number  PC-1502. 

Office:  Volunteer  Recruitment  and 
Selection. 

Frequency  of  Collection:  On  occasion. 

General  Description  of  Respondents: 
Individuals  applying  for  Peace  Corps 
Service. 

Estimated  Number  of  Respondents: 
14,000  annually. 

Estimated  Hours  for  Respondents  To 
Furnish  Information:  One  hour  each. 

Respondents  Obligation  To  Reply: 
Voluntary. 

Comments:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  form  by  name.  These  comments 
should  be  sent  to  Francine  Picoult,  OMB 
Desk  Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3235,  Washington,  DC  20503. 
Comments  or  a  notification  of  intent  to 
comment  should  be  received  on  or 
before  November  28, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Duke,  Management  Analyst, 
Office  of  Volunteer  Recruitment  and 
Selection,  Peace  Corps,  806  Connecticut 
Avenue,  NW.,  Room  M-900, 
Washington,  DC  20526,  telephone  (202) 
254-8387. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  applies. 


This  notice  is  issued  in  Washington,  DC  on 
November  6. 1988. 


Linda  Rae  Gregory, 

Associate  Director  for  Management. 
[PR  Doc.  86-25514  Filed  11-12-86;  8:45  am 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Information  Collection 
Submitted  to  OMB  for  Clearance 

agency:  Office  of  Personnel 
Management. 

action:  Notice.      I 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  Chapter  35),  this  notice 
announces  a  proposed  information 
collection  from  the  public  that  was 
submitted  to  OMB  for  clearance.  RI 
34-1.  Financial  Resources  Questionnaire, 
will  be  used  by  the  Office  of  Personnel 
Management  to  ascertain  the  ability  of 
individuals  to  reimburse  the 
Government  as  a  result  of  overpayments 
made  from  the  Civil  Service  Retirement 
and  Disability  F^d.  For  copies  of  this 
proposal  call  Junes  M.  Farron.  Agency 
Clearance  Officer,  on  (202)  632-7714. 
date:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 

addresses:  Send  or  deliver  comments 
to: 

James  M.  Farron.  Agency  Clearance 
Officer.  U.S.  Office  of  Personnel 
Management.  1900  E  Street.  NW.. 
Room  6410,  Washington,  DC  20415 
and 

Katie  Lewin,  Information  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3235.  New  Executive 
Office  Building.  NW.,  Washington.  DC 
20503 

FOR  FURTHER  INFOfWATION  CONTACT: 

James  L.  Bryson,  (202)  632-5472. 

U.S.  Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

[PR  Doc.  86-25660  Filad  ll-12-«6;  8:45  am] 
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Proposed  Extention  of  RI  Form  20-56 

aqency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
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announces  a  proposed  extension  of 
information  collection  from  tbe  public. 
RI  Form  20-56,  Addendum  to  OPM  Fonn 
14g6A,  Application  for  IMerred  Annuity 
(for  persons  separated  on  or  titer 
October  1, 1956),  was  developed  by  the 
Office  of  Personnel  Management  for  use 
by  former  Federal  employees  in 
applying  for  deferred  annuities  as 
established  under  5  U.S.C.  8338.  For 
copies  of  this  proposal  call  James  M. 
Farron,  Agency  Qearance  Office,  on 
(202J  632-7714. 

DATE:  Comments  on  this  proposal 
should  be  received  on  or  before 
November  24. 198& 

<M>nnrttct:  Send  or  deliver  comments 
to: 

James  M.  Famn,  Agency  Clearance 
Officer.  US.  OfBoe  of  Personnel 
Management,  1900  E  Street  NW.. 
Room  6410.  Washington.  DC  20415 
and 

Katie  Lewin.  Information  Desk  Officer. 
Office  of  biformation  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  3235.  New  Executive 
Office  Building,  NW..  Washington. 
DC  20508 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L  Bryson,  (202)  632-5472. 

U.S.  Office  of  Persoonel  Management 

Constanoa  Homar. 

Director. 

[FR  Doc.  86-25661  Filed  U-U-86;  &45  am] 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGEMCv:  Postal  Service. 
ACTION:  Advance  Notice  of  Proposed 
Routine  Use  and  Final  Notice  of  Mmm 
Change  to  Purpose  section. 

summary:  The  purposes  of  this 
dociuneat  are  to  propose  the  additioo  of 
a  routine  use  and  to  asodiiy  the 
statement  of  purpose  to  eidstiiig  Postal 
Service  system  (rf  records  USPS  200j030. 
EFFECTIVE  DATE:  Comments  on  Part  1 
must  be  received  on  m  before  December 
15,  loea  Part  2  is  effective  November  13, 
1986. 


;  Comments  on  this  proposed 
system  diaoge  may  be  mailed  to  fte 
Records  Officer.  UJ&.  Postal  Service.  475 
L'  Enfont  Flaza.  SW^  Waaliington.  OC 
20260-5010  or  deliveied  te  Boob  9121  aft 
the  above  addiess  between  6:15  a jn. 
and  4:45  pafuCommeets  received  may 
also  be  inspected  dacvg  ihe  above 
hours  in  Room  8121. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Rubenia  Carter  (202-268-4872). 

SUFFtEMBITAirr  RIP0RMAT10N:  (1)  The 
Postal  Service  proposes  to  add  an 
additional  routine  use  to  system  USPS 
200.030,  Non-Mail  Monetary  Claims — 
Tort  Qaims  Records.  The  proposal  does 
not  reflect  a  change  in  the  disdosuie  of 
information  from  this  system,  but  rather 
more  accurately  describes  die  Postal 
Service's  practice  of  releasing 
information  to  independent  contractors 
from  this  system  for  the  purpose  of 
obtaining  professional  medical 
assistance  and  any  other  required 
assistance  when  needed  in  connection 
with  matters  involving  a  claim  filed 
against  the  Postal  Service,  llus  proposed 
would  apply  to  the  extent  that  relevant 
records  maintained  in  system  USPS 
200.030  woold  be  released  to 
independent  contractors,  retained  by  the 
Postal  Service,  for  the  purpose  of  eidier 
examining  claimants  to  detramine  if 
claimed  injnTies  relate  to  Postal  Service 
accidents  or  for  the  purpose  of  obtaining 
the  opinion  of  expert  witnesses.  This 
routine  nse  would  also  allow  for  the 
disclosure  of  pertinent  rec(Hds  to 
independent  contractors  for  the  purpose 
of  analyzing  bills,  hospital  transcripts, 
medical  reports,  aoddent  reports, 
investigBtive  reports,  witness  statements 
or  any  other  information  contained  in  a 
file  in  order  to  provide  the  Postal 
Service  widi  opinions  and  advice  as  to 
whether  iniories  claimed  relate  to  the 
accidents  involved,  whedwr  the  related 
bills  are  consistent  with  acceptable 
medical  services  and  to  provide  the 
Postal  Service  with  odier  <^iiiionB  and 
concluaions  for  purposes  of  determining 
appropriate  action.  The  proposed  new 
routine  ose  is  necessary  to  assure  that 
Postal  Service  application  of  the  Privacy 
Act  of  1974.  Pub.  L.  93-579,  is 
accommodated  with  the  obligations  of 
the  Postal  Service  to  settle  and  defend 
against  tort  claims  made  against  the 
Postal  Service  under  the  Federal  Tort 
Claims  Act 

A  complete  statonent  of  the  existence 
and  char«K:ter  of  system  USPS  200.030 
^jpeared  in  the  Federal  Ka^sler  on 
March  15. 1983. 48  FR  10908.  As  required 
by  5  U&C  552a(e)(ll).  interested 
persons  are  invited  to  submit  comments 
on  diis  pniposaL  FIdbI  notice  regarding 
the  proposed  use  will  be  given  afto'  the 
time  for  piAIic  comment  has  elapsed. 
The  propoeed  routine  use  follows: 

"11.  May  be  disdoeed  to  independent 
contractors  retained  by  the  Postal 
Service  te  provide  advice  in  connection 
with  the  setdement  or  defense  of  claims 
filed  against  USPS." 

(^  Tbe  Posted  Service  has  decided  to 
rewrite  the  Purpose  section  to  system 


USPS  200.030.  This  rewrite  does  not 
reflect  changes  in  die  operations  or 
functions  of  the  system.  The  second 
sentence  of  the  Purpose  section  as 
written  makes  reference  to  an  external 
disclosure  that  has  been  properiy 
reported  in  Routine  Use  5  of  this  system. 
Therefore  to  more  accurately  describe 
the  Purpose  of  maintaining  records  in 
this  sytem,  the  second  sentence  has 
been  deleted  as  noted  below.  The 
following  constitutes  final  notice  of  diis 
change: 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  tbe  purposes  of  such  uses: 

Change  to  Read:  Purpose — "Used  by 
attorneys  and  other  employees  of  the 
Postal  Service  to  consider,  settle  and 
defend  against  tort  rlaimii  made  against 
the  USPS  under  the  Federal  Tort  Claims 
AcL" 
Fred  EgjtlatoB, 

Assistant  General  Counsel  Legislative 
Division. 

[FR  Doc.  86^25542  FUed  11-12-86;  6:45  am] 

BiuJNO  CODE  ma-'n-M 


Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Postal  Service. 

ACTION:  Advance  and  final  notices  of 
records  systems  changes. 

summary:  The  purpose  of  this  document 
is  to  provide  information  for  public 
comment  concerning  the  Postal  Service's 
proposal  to  add  two  new  routine  uses  to 
system  USPS  050.020,  Finance  Records — 
Payroll  System,  and  to  publish  final 
notice  of  an  editorial  revision  to  two 
existing  routine  uses  to  that  system. 

DATE:  Any  interested  party  may  submit 
written  comments  on  Part  2  of  this 
notice  regarding  the  proposed  new 
routine  uses.  Comments  must  be 
received  on  or  before  December  15, 
1986.  Part  1  is  effective  November  13, 
1986. 

ADDRESS:  Comments  may  be  mailed  to 
Records  Officer.  U.S.  Postal  Service,  475 
L'  Enfant  Plaza.  SW.,  Washington.  DC 
20260-5010,  or  delivered  to  Room  8121  at 
that  address  between  8:15  a.m.  and  4:45 
p.m.  where  they  will  be  available  for 
inspection  during  those  hours. 


FOR  FURTHER  IINWIMATION  CONTACTS 

Betty  E.  ^eriS,  Records  Office  (202) 
268-5158. 


TARY  INFORMATION:  The 
Postal  Service  hereby  publishes  final 
and  advance  notice  of  certain  changes 
to  its  system  USPS  050.<KO — Finance 
Records — PayroH  System,  as  follows: 


41182 


I 


I 


Federal  Register  /  Vol.  51.  No.  219  /  Thursday,  November  13,  1986  /  Notices 


Part  1  makes  an  editorial  revision  to 
existing  routine  use  Nos.  26  and  28;  and 
Part  2  proposes  two  new  routine  uses 
permitting  the  discretionary  disclosure 
of  data  from  this  system  to  (a)  agencies 
having  child  support  enforcement 
responsibilities  for  the  purpose  of 
locating  absent  parents;  and  (b)  the 
Department  of  Defense  for  the  purpose 
of  identifying  employees  who  are 
subject  to  dual  compensation 
restrictions. 

PART  1— Final  Notice— Editorial 
Revision  to  Routine  Uses 

The  Postal  Service  pubUshed  on 
September  24, 1984,  (49  FR  37487)  and  on 
July  16. 1985,  (50  FR  28862)  final  notice 
of  routine  use  Nos.  26  and  28, 
respectively,  in  connection  with  its 
plans  to  disclose  certain  employee 
information  from  system  USPS  050.020 
for  computer  matching  operations 
conducted  either  by  the  Postal  Service 
or  by  requesting  Federal  agencies  or 
non-Federal  entities.  The  Postal  Service 
has  determined  that  it  is  necessary  to 
make  an  editorial  revision  to  these 
routine  uses.  The  revision  reflects  no 
change  in  the  operation  or  function  of 
the  described  system,  but  merely  makes 
clear  that  uses  are  intended  to  permit 
the  Postal  Service  to  act  either  as  the 
matching  agency  or  as  the  source 
agency  in  connection  with  authorized 
computer  matching  programs.  The 
following  constitutes  final  notice  of  the 
revision. 

USPS  050.020 

System  name:  Finance  Records — 
Payroll  System. 

Routine  uses  of  records  maintained  in 
this  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 
*        *        »        *        t 

26.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  requesting  states  under 
approved  computer  matching  efforts  in 
which  either  the  Postal  Service  or  the 
requesting  State  acts  as  the  matching 
agency,  but  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  employee 
participation  in  and  eligibility  under 
unemployment  insurance  programs 
administered  by  the  States  (and  by 
those  States  to  local  governments);  to 
improve  program  integrity;  and  to  collect 
debts  and  overpayments  owed  to  those 
governments  and  their  components. 

28.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  requesting  Federal  agencies 
or  non-Federal  entities  under  approved 
computer  matching  efforts  in  which 
either  the  Postal  Service  or  the 


requesting  entity  acts  as  the  matching 
agency,  but  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  employee 
participation  in  and  eligibility  under 
particular  benefit  programs 
administered  by  those  agencies  or 
entities  or  by  the  Postal  Service;  to 
improve  program  integrity;  and  to  collect 
debts  and  overpayments  owed  under 
those  programs. 

FART  2— Proposed  New  Routine  Uses 

The  Postal  Service  has  received  a 
number  of  requests  for  its  participation 
in  computer  matching  programs  to  be 
conducted  for  the  purpose  of  locating 
absent  parents  who  owe  child  support 
obligations.  The  requesting  agencies  are 
charged  with  the  responsibihty  of 
establishing,  enforcing,  and 
administering  child  support  obligations; 
seeking  enforcement  of  child  support 
orders;  and  collecting  child  support 
owed  to  public  assistance  programs  as  a 
result  of  benefits  paid  to  dependents.  To 
avoid  needless  burden  and  delays  in  the 
processing  of  these  requests,  the  Postal 
Service  has  determined  it  appropriate  to 
establish  a  general  routine  use  to  permit 
disclosure  to  these  agencies  whose 
program  management  purpose  is  the 
same.  Accordingly,  proposed  routine  use 
32  permits  the  disclosure  of  limited 
information  to  these  agencies  for  the 
purpose  of  locating  absent  parents 
against  whom  they  are  enforcing  or 
seeking  to  enforce  a  child  support 
obligation  and  to  take  the  appropriate 
administrative  or  legal  action  to  secure 
support  from  the  delinquent  absent 
parent. 

Proposed  routine  use  No.  33  will 
permit  the  Postal  Service  to  furnish 
information  about  its  current  and  former 
employees  to  the  Department  of  Defense 
(DOD)  for  the  purpose  of  identifying 
employees  who  are  subject  to  dual 
compensation  restrictions.  The  Dual 
Compensation  Act,  Pub.  L  No.  88-448, 
section  201,  78  Stat.  484  (1964)  (codified 
as  amended  at  5  U.S.C.  5532  (1982)), 
requires  certain  reductions  in  the  retired 
pay  of  former  members  of  the  military 
who  hold  civilian  positions  in  the 
Government.  The  match  will  identify 
retired  military  postal  employees  whose 
dual  compensation  exceeds  (hat 
permitted  by  law.  DOD  will  take 
administrative  action  to  adjust  pay, 
collect  overpayment  or  take  other 
appropriate  action. 

The  above  described  matches  will  be 
conducted  in  accordance  with  the  Office 
of  Management  and  Budget's  Revised 
Supplemental  Guidelines  for  Conducting 
Matching  Programs  (47  FR  21656,  May 


19, 1982).  The  Postal  Service  will  obtain 
a  signed  agreement  from  the  requesting 
agency  specifying  that  the  information 
disclosed  by  the  Postal  Service  will  be 
used  for  purposes  of  the  computer  match 
and  for  no  other  purposes  and  specifying 
that  the  information  will  be  safeguarded 
against  unauthorized  disclosure. 
Disclosure  of  information  will  be  limited 
to  only  that  necessary  to  make  a 
thorough  analysis  for  determining  the 
employee's  status  for  purposes  of  the 
matching  program.  The  Postal  Service 
retains  the  authority  under  each 
proposed  routine  use  to  withhold 
specific  data  elements  if  it  is  believed 
that  those  elements  are  not  germane  to 
the  purpose  of  such  analysis.  The  mere 
existence  of  an  individual's  match 
between  the  requesting  agency's  file  and 
the  Postal  Service's  Payroll  System  file 
will  not  of  itself,  or  wiUiout  the 
individual's  prior  opportunity  to 
respond,  be  the  cause  of  any  benefit 
reduction  or  legal  collection  action. 

Disclosure  under  the  proposed  routine 
uses  is  compatible  with  the  Postal 
Service's  personnel  management 
responsibility  for  oversight  of  its 
employees'  conduct,  particularly  with 
regard  to  the  requirement  that 
employees  comport  themselves  in  a 
proper  manner  and  not  obtain  financial 
benefits  in  a  fraudulent  manner. 

System  USPS  030.020  last  appeared  on 
August  13, 1986,  in  51  FR  29028. 
Accordingly,  it  is  proposed  to  add  new 
routine  uses  32  and  33  as  follows: 
*        ♦        «        •        • 

"32.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  requesting  Federal  agencies 
or  non-Federal  entities  under  approved 
computer  matching  efforts  in  which 
either  the  Postal  Service  or  the 
requesting  entity  acts  as  the  matching 
agency,  but  limited  to  only  those  data 
elements  considered  relevant  to 
identifying  those  employees  who  are 
absent  parents  owing  child  support 
obligations  and  to  collecting  debts  owed 
as  a  result  thereof. 

"33.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  on  a  semi-annual  basis  to  the 
Department  of  Defense  (DOD)  under 
approved  computer  matching  efforts  in 
which  either  the  Postal  Service  or  DOD 
acts  as  the  matchiag  agency,  but  limited 
to  only  those  data  elements  considered 
relevant  to  identifying  retired  military 
employees  who  are  subject  to 
restrictions  under  the  Dual 
Compensation  Act  as  amended  (5  U.S.C. 
5532),  and  for  taking  subsequent  actions 
to  reduce  military  retired  pay  or  collect 
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debts  and  overpayments,  as 
appropriate." 

***** 

Fred  Eggleston, 

Assistant  General  Counsel  Legislative 
Division. 

[FR  Doc.  86-25543  Filed  11-12-86;  8:45  am] 

BILUNG  CODE  7710-12-M 


THE  PRESIDENTS  COMMISSION  ON 
WHITE  HOUSE  FELLOWSHIPS 

Extension  of  Deadline  for  Accepting 
Applications 

November  7, 1986. 

AGENCY:  President's  Commission  on 

White  House  Fellowships. 

action:  Notice. 

summary:  The  President's  Commission 

on  White  House  Fellowships  has 

extended  the  deadline  for  applications 

for  White  House  Fellowships  from 

November  15, 1986,  to  December  15, 

1986. 

DATE:  The  closing  date  for  applications 

for  White  House  Fellowships  is 

December  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

President's  Commission  on  White  House 
Fellowships,  712  Jackson  Place,  NW., 
Washington.  DC  20503.  (202)  395-4522. 

Dated:  November  7, 1986. 

Linda  L  Tan, 

Director,  President's  Commission  on  White 
House  Fellowships. 

[FR  Doc.  86-25651  Filed  11-12-86;  8:45  am) 

BILUNG  CODE  •32&-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

White  House  Science  Council  (WHSC); 
Meeting 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director,  Office  of  Science  and 
Technology  Policy  (OSTP),  will  meet  on 
November  20  and  21, 1986  in  Room  5104, 
New  Executive  Offlce  Building, 
Washington,  DC.  The  meeting  will  begin 
at  6:00  p.m.  on  November  20.  recess  and 
reconvene  at  8:00  a.m.  on  November  21. 
Follovdng  is  the  proposed  agenda  for  the 
meeting: 

(1)  Brieftng  of  the  Council,  by  the 
Assistant  Directors  of  OSTP,  on  the 
current  activities  of  OSTP. 

(2]  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 


The  November  20  session  and  a 
portion  of  the  November  21  session  will 
be  closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematiu%ly  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b(c]  (1), 
(2],  and  g(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  informaton  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b(c)(6). 

Because  of  the  security  in  the  New 
Executive  Office  Building,  persons 
wishing  to  attend  the  open  portion  of  the 
meeting  should  contact  Annie  L.  Boyd, 
Secretary,  White  House  Science  Council 
at  (202)  456-7740,  prior  to  3:00  p.m.  on 
November  19.  Ms.  Boyd  is  also  available 
to  provide  specific  information  regarding 
time,  place  and  agenda  for  the  open 
session, 
letty  D.  lenningB, 

Executive  Director,  Office  of  Science  and 
Technology  Policy. 

October  22, 1986. 

[FR  Doc.  86-25721  Filed  11-12-86;  8:45  am] 

BtUMO  CODE  3170-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoaM  Na  34-237M;  FM  No*.  SR-Am«x- 
8S-1;  SR-NYSE-«5-25] 

SeH-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctianges  by 
ttie  New  York  Stodc  Exchange,  inc. 
and  American  Stock  Exchange,  inc.  to 
Amend  the  Exchanges'  Rules  Relating 
to  Approved  Persons  of  Spedailsts 

L  Introduction  and  Summary 

The  American  ("Amex")  and  New 
York  ("NYSE")  Stock  Exchanges  have 
proposed  to  amend  their  rules  to  ease 
restrictions  imposed  on  approved 


persons  '  or  member  organizations  ' 
affiliated  with  specialists  or  specialist 
units  in  order  to  facilitate  entry  into  the 
specialist  business  by  retail  broker- 
dealers,  among  others. 

No  Amex  or  NYSE  rules  prohibit  a 
retail  broker-dealer  from  owning  or 
controlling  a  specialist  unit  on  an 
exchange;  however,  relatively  few  retail 
member  firms  on  the  Amex  or  the  NYSE 
are  affiliated  with  specialist  units  * 
because  any  activities  that  an  approved 
person  might  have  in  specialty  securities 
would  be  subject  to  the  restrictions  that 
these  Exchanges  place  on  specialists. 
Currently,  the  Amex  and  NYSE  prohibit 
approved  persons  affiliated  with 
specialists  fitim.  among  other  things:  (1) 
Trading  specialty  securities.  (2)  trading 
options  on  specialty  securities  (other 
than  for  hedging  purposes).  (3)  accepting 
orders  in  specialty  securities  horn 
institutions,  the  issuer,  and  its  insiders. 
(4)  performing  research  and  advisory 


■  In  general,  the  term  "approved  person"  refen  to 
a  person  who  is  not  a  member  of  the  exchange  but 
controls  a  member  organizatioii.  or  is  engaged  in  the 
securities  business  and  is  either  controlled  by  or 
under  common  control  with  a  member  organixation. 

*  The  NYSE  proposal  eases  restrictions  on 
approved  persons,  the  Amex  proposal  eases 
restrictions  on  approved  persons  and  member 
organizations.  Tlie  NYSE,  however,  interprets  its 
definition  of  approved  person  to  encompass 
member  organizations.  Therefore,  throughout  this 
Release,  the  discussion  is  intended  to  implicitly 
recognize  that  member  organizations  are 
encompassed  by  the  Amex  and  NYSE  proposals. 

*  Drexel  Bumham  Lambert  Inc.  ("Drexel")  and 
Bear.  Steams  ft  Co.  ("Bear  Steams")  are  the  rwo 
retail  trading  firms  that  are  affiliated  with  specialist 
units  on  the  Amex  floor.  Bear  Steams  is  also 
affiUated  with  a  specialist  unit  on  the  NYSE  floor.  In 
addition,  the  following  NYSE  specialist  firms  do 
retail  business  either  direcdy  or  through  an  affiliate 
Asiel  ft  Co.:  Ernst  ft  Co.;  Purcell.  Graham  ft  Co„  Inc.: 
A.C.  Partners;  Spear.  Leeds  ft  Kellogg:  and  Quick  ft 
Reilly  Spec  Corp. 

The  regional  exchanges  do  not  place  similar 
restrictions  on  approved  persona  affiliated  with 
specialist  units.  The  Philadelphia  ("Phlx").  Pacific 
("PSE").  Boston  ("BST')  and  Midwest  ("MSE") 
Stock  Exdianges  currendy  have  a  number  of  major 
retail  firms  associated  with  specialisi  units  on  their 
floors.  Drexel  and  Dean  Witter  are  affiliated  with 
speicalist  units  on  the  Phlx.  Retail  trading  firms  with 
affiliated  spedalist  units  on  the  PSE  include 
Shearson/American  Express.  Inc.:  Goldberg 
Securities:  Wedbush.  Noble.  Cooke,  Inc. 
("Wedbush"):  Moseley  Securities  Corp.:  lefferies  ft 
Co.;  AGF  Securities:  Crowell  Weedon  ft  Co.:  Easton 
ft  Co.:  Bateman  Bidder,  Hill  Richards.  Inc.;  Trading 
Co.  of  the  West  Mitchum  (ones  ft  Templeton.  Inc.; 
ABD  Securities.  Inc.:  Merrill  Lynch  ft  Co-  Inc. 
("Merrill"):  the  Pershing  Division  of  Donaldson 
Lufkin  Jenrette  Securities.  Inc.;  and  Seidler  Amdec 
Securities,  Inc.  Affiliated  specialist  units  on  die  BSE 
are  Dean  Witter  Reynolds,  Inc  ("Dean  Witter"): 
Drexel;  Fidelity  Brokerage  Services;  and  losephthal 
ft  Co..  Inc.  Specialist  units  on  the  MSE  that  are 
affiliated  with  retail  firms  include  Mesirow,  Wed- 
Marsh.  Inc^  Wilson-Chicago  Corp.:  Goldberg 
Securities:  Freehling  ft  Co.:  ABO  Securities  Corp.: 
Stifel.  Nicolaus  ft  Co.,  Inc;  Niehoff  ft  Co.:  K.|. 
Brown:  Nomura  Securities  International.  Inc.; 
Yamaichi  International  (America),  Inc:  and  First 
Options  of  Chicago.  Inc 
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services  with  respect  to  spedaity 
secutities,  (5)  "poptilarising"  specialty 
securities  *  and  (6)  engaging  in  business 
transactions  with  a  company  in  whose 
stock  the  speciaUst  is  ragistned. 

Under  the  proposals,  if  an  approved 
person  were  to  estabhsh  an 
organizational  separation,  a  so-called 
"Chinese  Wall."  between  itself  and  an 
associated  speciaUst  unit  in  conformity 
with  guidehnes  published  by  the 
Exchanges,  it  would  be  exempt  from 
these  restrictions.  ■  Because  these 
proposals  raise  basic  questions 
regarding  the  regulation  of  specialist 
trading  activity  and  informational 
advantages  as  well  as  the  workability  of 
a  Chinese  Wall  in  this  context,  the 
Commission  issued  a  release  describing 
the  proposals  and  soliciting  comments 
on  Oie  issues  raised.'  In  response,  the 
Commission  received  13  comment 
letters,  including  two  from  the  NYSE. 
Six  commentators  objected  to  the 
proposals,^  and  six  supported  the 
proposals.* 


•  The  "popularadng"  rettrictiaa  generally 
prohibits  ipedaliita,  their  member  otganizationa 
and  their  corporate  parents  from  makii^ 
recommendations  and  providing  reaeatch  coverage 
regarding  their  specialty  securities. 

•  Amex  Rule  193(d)  and  NYSE  Rule  98(0)  further 
provide  that  where  the  approved  person  controls,  is 
controlled  by,  or  is  under  common  control  with  a 
person  other  than  the  affiliated  specialist  an 
exemption  wU  only  be  available  if  a  Chinese  Wall 
is  established  according  to  the  Guidelines  between 
the  approved  person,  the  affiliated  specialist,  and 
such  other  person. 

•  Securities  Exchange  Act  Release  No.  22396 
(September  11, 1965),  SO  FR  37925  ("Proposal 
Release"). 

'  Letters  from  Frederick  A.  iClingenstein. 
Chainnaa  Wertheim  ft  Co.  Inc  ("Wertheim"),  to 
John  Wheeler,  Secretary,  SEC,  dated  October  2, 
1965  ("Wertheim  Letter");  Richard  B.  Fisher. 
President  Morgan  Stanley  ft  Co..  Inc.  ("Morgan 
Stanley"),  to  John  Wheeler,  dated  October  16, 1985 
("Morgan  Stanley  Letter"):  SJ.  Prendergast 
Corporate  Vice  President  and  Treasurer.  AT&T,  to 
John  Wheeler,  dated  October  18, 1985  ("ATftT 
Letter"):  Edward  W.  Wedbush.  President  Wedbush, 
to  ]ohn  Wheeler,  dated  October  1&  1985  ("Wedbush 
Utter"):  Man  RiddeU.  Executive  Vice  President 
BSE,  to  John  Wheeler,  dated  |anuary  3a  1986  ("BSE 
Letter"):  and  Walter  E  Auch.  Chairman  and  Chief 
ExecuUve  Officer,  Chicago  Board  Cations  Exchai^ 
("CBOE").  to  John  Wheeler,  dated  February  14, 1988 
("CBOE  Letter").  The  CBOR  on  October  29, 1868. 
filed  a  second  letter  that  reempha^zed  its 
objectives  to  the  proposal  Letter  from  Alger  a 
Chapman.  Chairman  and  Chief  Executive  Officer, 
CBOE  to  John  S.R.  Shad.  Chairman.  SEC 

•  Letters  from  Leiand  B.  Paton.  Executive  Vice 
President  Prudential-Bache  Securities  ("Prudential- 
Bache"),  to  John  Wheeler,  dated  October  17, 1985 
("PnidenUal-Bache  Utter"):  Frederick  H.  Joseph, 
Vice  Chauman  of  the  Board.  Chief  Executive 
Officer.  DrexeL  to  John  Wheeler,  dated  October  31, 
1965  ("Drexel  Utter"):  William  A.  Schreyer, 
Chairman  and  Chief  Executive  Officer,  MeniU,  to 
John  Wheeler,  dated  November  1, 1985  ("Merrill 
Utter");  Sam  Scott  MiUer.  Vice  President  General 
Counsel  and  Secretary,  Paine  Webber  Group,  Inc. 
("Paine  Webber"),  to  John  Wheelar.  dated 
November  4, 1965  ("Paine  Webber  Letter"):  Robert 
M.  Gardiner,  Chainnan  and  Chief  Executive  Officer, 


The  Commission  believes  that  the 
NYSE  and  Amex  proposals  have  the 
potential  to  increase  the  capitalization 
of  exchange  specialist  imits  and 
therefore  may  improve  the  depth  and 
liquidity  of  speciaUst  market  making 
acUvity.  The  Commission  recognizes, 
however,  that  significant  conflicts  of 
interest  can  arise  between  an  approved 
person  of  a  specialist  unit  and  the  unit 
itself  which,  if  not  addressed  by 
appropriate  Chinese  WaU  procedures 
and  the  monitoring  and  surveillance  of 
the  continuing  adequacy  of  such 
procedures,  could  result  in  potential 
manipulative  market  activity  and 
informational  advantages  benefitting  the 
approved  person,  the  specialist  unit,  or 
the  customers  of  either.  Nevertheless, 
the  Commission  believes  that  the 
procedures  the  Amex  and  NYSE  intend 
to  implement  with  respect  to  approving 
and  monitoring  Chinese  Wall 
procedures  address  these  concerns.  In 
addition,  the  Commission  notes  that 
proposed  Exchange  sanctions  for 
approved  persons'  failure  to  maintain  an 
adequate  Chinese  WaU  will  be  severe," 
and  can  serve  to  deter  inappropriate 
conduct.  The  Commission,  therefore,  has 
determined  to  approve  the  Amex  and 
NYSE  proposals. 

n.  Descriptions  of  the  Rule  Proposals 

Amex's  proposed  changes  to  its  Rules 
190  and  193  'o  and  NYSE's  proposed 
new  Rule  98  >»  would  exempt  an 


Dean  Witter  Reynolds.  Inc.  ("Dean  Witter"),  to  John 
Wheeler,  dated  November  5, 1985  ("Dean  Witter 
Utter");  and  James  E.  Buck,  Secretary,  NYSE,  to 
John  Wheeler,  dated  November  11. 1985  ("NYSE 
November  11  Utter")[  and  James  E.  Buck,  Secretary. 
NYSE,  to  John  Wheeler,  dated  April  8. 1986  ("NYSE 
April  8  Utter"). 

•  The  Amex  and  NYSE  Guidelines  provide 
regulatory  sanctions,  including  the  potential 
withdrawal  of  the  rerfstration  of  one  or  more  stocks 
of  the  affiliated  specialist  or  the  withdrawal  of  one 
or  more  of  the  exemptions  provided  by  Amex  Rules 
190  and  193  and  NYSE  Rule  98. 

'"  On  January  30, 1965,  Amex  filed  the  proposed 
changes  to  Rules  190  and  193  with  the  Commission. 
On  March  19, 1985,  Amex  filed  Amendment  No.  1  to 
the  proposed  rule  change  incorporating  guidelines 
for  establishing  an  Exchange-approved  "Chinese 
Wall"  between  an  approved  person  and  the 
specialist  unit  on  the  floor.  To  provide  notice  of  the 
proposal  and  to  solicit  public  comment  the 
amended  filing  was  published  in  the  Federal 
Register.  Securities  Exchange  Act  Release  No.  21916 
(AprU  2. 1985),  50  FR  14058. 

•  •  The  NYSE  filed  iU  proposal  with  the 
Commission  on  June  3D.  1965.  Notice  of  the  proposal 
was  provided  in  Securities  Exchange  Act  Release 
No.  22183  Qune  28. 1865).  50  FR  27875.  In 
conjunction  with  its  filing  of  the  current  proposed 
rule  change,  the  NYSE  withdrew  a  pending 
proposed  rule  change  (File  No.  SR-NYSB-78-59)  to 
relieve  approved  persons  of  members  and  member 
organizations  from  the  provisions  of  certain  NYSE 
rules,  including  Rules  98, 104.13, 113  and  113.20. 


approved  person  from  a  number  of 
current  Amex  and  NYSE  restrictions  if 
the  person  established,  and  the 
Exchange  approved,  an  organizational 
separation  between  the  person  and  the 
affiliated  speciaUst  unit  on  the  floor. 

An  organizational  separation  would 
have  to  be  estabUshed  in  conformity 
with  guidehnes  published  by  the 
Exchange. '  *  If  an  approved  person 
affiliated  with  a  speciaUst  unit 
established  such  a  separation,  the 
approved  person  would  be  exempt  from 
the  prohibitions  of  the  relevant 
Exchange  rules,  and  would  be  permitted 
to:  (1)  Trade  specialty  securities  (Amex 
Rule  170(e);  NYSE  Rule  104. 104.13).  (2) 
trade  options  on  specialty  securities 
(Amex  Rules  190(b)  and  175;  NYSE  Rule 
105),  (3)  accept  orders  m  specialty 
securities  fi^m  the  issuer,  its  insiders 
and  institutions  (Amex  Rules  190(b)  and 
950(k);  NYSE  Rules  104  and  113),  (4) 
perform  research  and  advisory  services 
with  respect  to  specialty  securities 
(Amex  Rule  190,  Commentary:  NYSE 
Rule  113.20),  (5)  "popularize"  specialty 
securities  (Amex  Ride  190,  Commentary; 
NYSE  Rule  113.20),  and  (6)  engage  in 
business  transactions  with  a  company  in 
whose  stock  the  speciaUst  is  registered 
(Amex  Rule  190(a);  NYSE  Rule  460). 

Although  the  Amex's  filing  wiU  permit 
approved  persons  to  participate  in  an 
underwriting  as  manager  of  the  offering, 
the  NYSE's  filing  prohibits  approved 
persons  from  acting  as  the  managing 
underwriter  of  an  offering  of  stock,  or 
securities  convertible  into  that  stock,  of 
an  issuer  in  whose  securities  the 
specialist  is  registered." 

In  addition,  botii  the  Amex  and  NYSE 
amended  their  filings  to  clarify  the 
procedures  that  would  apply  if  market 
sensitive  information  were  passed 
between  an  approved  person  and  the 
affiliated  speciaUst.  A  specialist  who 
becomes  privy  to  market  sensitive 
information  must  communicate  that  fact 
promptiy  to  his  firm's  compliance 
officer.  The  specialist  must  seek  a 
determination  from  the  compUance 
officer  as  to  what  procedures  the 
specialist  should  follow  after  receipt  of 
such  information. 


'*  The  organizational  separation  guidelines  of 
each  Exchange  outline  the  minimum  requirements 
that  an  approved  person  would  be  expected  to 
demonstrate  to  provide  for  a  "functional 
separation"  of  its  retail  and  specialist  activity.  A 
firm  seeking  exemptive  relief  would  be  required  to 
obtain  the  prior  written  approval  of  the  Exchange 
confirming  that  it  had  complied  with  these 
guidelines  in  establishing  ill  Chinese  Wall  and  that 
it  had  established  proper  compliance  and  audit 
procedures  to  ensure  the  Wall's  maintenance. 

'■The  NYSE's  prohibition  would  not  apply  to 
non-convertible  debt  securities. 
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The  Exchange  require  further  that  the 
compliance  officer  keep  a  written  record 
of  each  such  request  received  from  a 
specialist.  The  record  must  include  all 
pertinent  facts,  including  a  description 
of  the  information  received  by  the 
specialist,  the  determination  made  by 
the  compUance  ofGcer  and  the  basis  for 
such  determination.  If  the  "book"  is 
given  up  to  another  member  of  the 
speciaUst  unit  or  an  independent 
specialist  tmit.  the  Exchange  must  be 
immediately  informed  and  record  must 
be  kept  of  the  time  the  specialist 
reacquired  the  book  and  the  reasons  for 
the  compliance  ofKcer's  determination 
that  the  reacquisition  was 
appropriate.  '* 

ni.  Summary  of  Comments 

Because  the  current  restriction 
imposed  on  specialists'  relationships 
with  approved  persons  reflect  potential 
conflict  of  interest  market  manipulation 
and  competitive  concerns,  the 
Conunission  issued  a  release  describing 
the  proposed  rule  changes  and 
requesting  comment  on  the  issues  raised 
by  the  proposals.  *•  Twelve 
commentators  responded.  '* 

A.  Objections  to  the  Proposals 

Six  commentators  *''  raised  objections 
to  the  proposals,  stating  that  the 


*<  The  NYSE  and  Amex  Guidelines  alio  caution 
members  that  any  trading  by  any  person  while  in 
possession  of  material,  non-public  information 
received  as  a  result  of  a  breach  of  the  internal 
controls  required  by  the  Guidelines  may  violate 
Rules  lOb-5  and  14e-3  under  the  Securities  Exchange 
Act  of  1934  (the  "Act")  (17  CFR  240.10b-5  and 
240.14e-3  (1980)).  NYSE  Rule  104.  Amex  Rule  17a 
just  and  equitable  principles  of  trade  or  one  of  more 
other  provisions  of  the  Act  or  of  Exchange  rules. 
The  Guidelines  state  that  the  Exchanges  intend  to 
review  carefully  any  trading  which  occurs  after  a 
breach  in  the  Wall  has  occurred  with  a  view  toward 
identifying  any  such  violation. 

"  See  Proposal  Release,  supra  note  6.  In  its 
Release,  the  Commission  asked  a  series  of  questions 
concerning  the  potential  benefits  of  the  proposals, 
necessary  internal  controls,  potential  unfair 
competitive  advantages,  appropriate  trading 
restrictions  and  equal  regulation  issues,  among 
others.  The  Commission  requested  that  the 
commentators  address  whether  (1)  The  proposed 
procedures  for  establishing  the  Wall  would  be 
adequate:  (2)  the  procedures  for  maintaining  the 
Wall  would  be  adequate:  (3)  the  procedures  for 
auditing  the  maintenance  of  the  Wall  would  be 
adequate:  and  (4)  particular  restrictions  presently 
applicable  to  an  approved  person  should  continue 
to  apply  to  the  approved  person  notwithstanding  the 
creation  of  the  Wall. 

"  A  summary  of  the  comment  letters,  and  the 
letters  themselves,  are  available  for  inspection  and 
copying  in  the  Commission's  Public  Reference 
Section  in  Washington.  DC.  [See  File  Nos.  SR- 
Amex-85-1  and  SR-NYSE-85-2S). 

' '  See  note  7.  supra. 


Chinese  Wall  would  prove  ineffective  in 
alleviating  potential  conflicts  of 
interest"  In  particular,  conunentators 
were  concerned  that  the  primary  roles 
and  activities  of  the  retail  broker- 
dealers  and  their  respective  speciaUst 
units  would  conflict.**  They  feared  a 
Chinese  Wall  would  be  ineffective  in 
ensiuiiig  independence  of  operations  *° 


'*  Comments  previously  had  been  submitted  to 
the  NYSE  in  response  to  the  NYSE's  Special 
Membership  Bulletin  discussing  the  possibility  of 
retail  firms  acting  as  specialists  and  outlining 
possible  proposed  Rule  OS  to  regulate  such  activity. 
The  NYSE  received  12  comment  letters  from  13 
commentators.  Eight  of  the  12  commentators 
supported  the  rule  change  [Ernst  &  Co.-Homans  h 
Co.- Ware  ft  Keelips-Victor,  Inc.;  Paine  Webber, 
Mesirow  ft  Company;  A3.  Tompane  ft  Co.; 
Prudential-Bache  Securities:  Dean  Witter  Stephen 
Peck  (RPN  Partners)  and  Donald  Stott  (Wagner, 
Stott  ft  Co.):  and  Merrill):  and  three  expressed 
opposition  [J.  Stretcher  ft  Co.:  Wertheim;  and 
Morgan  Stanley).  In  one  letter  (Securities  Industry 
Association  ("SLA")],  a  position  was  not  stated.  In 
general  the  commentators  who  supported  the  rule 
believed  that  the  rule  would  strengthen  the 
specialist  system  by  attracting  new  sources  of 
capital  which  would  improve  the  liquidity  and 
quality  of  NYSE  markets  and  would  enhance 
competition  among  specialists  on  the  Exchange.  The 
proposal  also  was  dted  as  a  practical  and  effective 
approach  for  handling  conflicts  and  other  regulatory 
issues  that  might  arise  from  such  combinations 
without  imposing  inappropriate  regulatory  burdens. 
In  Merrill's  view,  the  existing  framework  of 
specialist  regulation  and  the  system  of  stock 
allocation  (which,  in  part  is  based  on  the  specialist 
unit's  evaluation  by  floor  brokers  as  measured  by  a 
quarterly  questionnaire)  also  would  serve  as 
protection  against  abusive  practices. 

Those  in  opposition  to  the  rule,  however,  stressed 
the  unworkability  of  the  Chinese  Wall  concept 
contending  that  it  would  not  satisfactorily  address 
conflict  of  interest  concerns,  and  that  it  might  result 
in  an  undue  concentration  of  member  organizations 
in  the  specialist  business  on  the  Exchange,  as  well 
as  in  institutional  investors  directing  order  flow  in  a 
particular  stock  only  to  a  member  organization 
associated  with  the  specialist  member  organization 
registered  in  that  stock. ).  Streicher  ft  Co.,  for 
instance,  stated  that  the  proposal  would  impose 
unfair  competitive  conditions  upon  established 
specialist  units.  In  the  view  of  Wertheim.  the 
proposal  would  aggravate  the  current  problem  of 
declining  public  participation  in  the  securities 
markets  by  adding  to  the  reahty  as  well  as  to  the 
perception  of  conflicts  of  interest 

The  SIA  did  not  take  a  position  but  instead 
outlined  concerns  and  comments  expressed  by 
members  of  its  Board  of  Directors.  "These  concerns 
included  questions  about  the  impact  that  this  would 
have  on  the  market  structure  of  the  NYSE's  floor, 
and  on  the  public's  perception  of  the  manner  in 
which  the  Exchange  operates,  as  well  as  the 
potential  conflicts  of  interest  between  the  Exchange 
and  the  specialist  unit.  On  the  other  hand,  the  SIA 
cited  the  need  for  new  entrants  to  attract  new 
capital  and  the  belief  that  conflicts  of  interest 
potentially  could  be  controlled. 

"  Wertheim  and  Morgan  Stanley  Letters,  supra 
note  7. 

*<>  BSE.  Wedbush  and  Wertheim  Letters,  supra 
note  7. 


and  disrupt  upstairs  operations.** 
Several  commentators  also  questioned 
the  possible  effectiveness  of 
surveillance  of  a  Chinese  Wall.** 

Two  commentators  were  concerned 
that  by  permitting  this  affiliation  the 
present  order  flow  determinations 
would  be  altered,  adversely  affecting 
other  retail  broker-dealers,  unafHliated 
speciaUsts,  and  regional  exchanges." 
These  commentators  contend  that 
institutions  would  channel  their  orders 
to  those  broker-dealers  affiliated  with 
speciaUsts  in  an  effort  to  obtain  a  better 
execution.*'*  They  also  assert  that  retail 
broker-dealers  would  direct  order  flow 
in  specialist  stocks  to  their  affiliated 
speciaUst  unit  thereby  imdermining  the 
willingness  of  these  broker-dealers  to 
send  their  orders  to  the  best  market  for 
the  security  and  further  concentrating 
order  flow  in  the  primary  markets.** 

B.  Support  for  the  Proposal 

The  six  commentators  *•  the 
proposals  viewed  the  Chinese  Wall  as 
effective  in  preventing  the  exchange  of 
material,  non-public  information  among 
departments  and  avoiding  conflicts  of 
interest  Commentators  supported  this 
view  by  pointing  to  the  success  of 
similar  Chinese  WaU  procediu-es  utilized 
by  affiliated  firms  on  the  regional 
exchanges  and  the  success  of  their  own 
Chinese  Walls,  created  to  separate 
sensitive  activities  such  as  investment 
banking  and  research,  trading  and  sales 
areas.  "  Some  stated  that  a  retail 


* '  Wertheim  Letter,  supra  note  7. 

"  BSE  and  Wertheim  Letters,  supra  note  7. 

«•  Wertheim  and  CBOE  Letters,  supra  note  7. 

•*  Wertheim  Letter,  supra  note  7. 

"  CBOE  Letter,  supra  note  7.  In  this  regard,  the 
CBOE  also  suggested  that  the  Commission  "(i) 
ascertain  the  percentage  of  order  flow  in  particular 
(national  market  system  ("NMS")j  stocks  each  large 
retail  firm  commands  .  .  .  (ii)  assess  the  extent  to 
which  each  such  firm's  order  flow  would  permit 
it  ...  to  maintain  the  dominance  of  the  existing 
primary  market  specialist  and  (iii)  evaluate  the 
likely  effect  of  the  Specialist  Affiliation  Proposals 
on  inter-market  competition  in  the  context  of  the 
goals  of  a  (NMS)."  CBOE  Letter,  supra  note  7  at  4. 
The  NYSE,  in  lu  April  8  letter  to  the  Commissioa 
responded  to  the  CBOE.  stating  that  the  CBOE's 
"concenu  are  highly  speculative  and  unfounded." 
The  NYSE  stated  that  its  proposals  would  assure 
that  specialists  would  continue  to  be  adequately 
capitalized,  and  that  continuing  deep  and  liquid 
NYSE  markets  would  be  achieved  "without 
sacrificing  market  integrity  or  the  protection  of 
investors."  The  NYSE  indicated  that  there  is  no 
evidence  suggesting  thai  firms  affiliated  with 
speciaUst  units  would  ignore  "best  execution" 
responsibilities,  and  that  as  long  as  member  firms 
provide  for  the  "best  execution"  for  customers' 
orders,  customers  will  not  be  adversely  affected  by 
the  NYSE's  proposal  and  firms  would  be  justified  in 
sending  those  orders  to  the  NYSE. 

"  See  note  a  supra. 

"  Paine  Webber,  Drexel  and  Merrill  Letters. 
supra  note  S 
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broker-dealer  would  not  ptit  ita 
reputation  in  jei^taidy.  or  risk  losing  its 
specialist  franchiae,  by  pemittiflig  the 
Chinese  Wall  to  be  loowly  enforced.  " 
Furthermore,  several  commentators 
pointed  out  that  the  fH^seace  of  other 
regulatory  factors,  sudi  as  NYSE  Rules 
lis  (prohibiting  disclosure  of  orders  on 
the  specialists'  books),  91  (taking  or 
supplying  securities  named  in  order),  92 
(limitation  on  members'  trading  because 
of  customers'  orders),  and  rules 
governing  priority  of  order  left  on  the 
specialist's  "book,"  will  act  to  restrict 
improper  behavior  by  both  the  retail 
broker-dealer  and  its  afGliate.*' 

Several  commentators  emphasized 
that  it  was  in  the  public  interest  to  allow 
the  affiliation  in  order  to  provide 
additional  and  permanent  capital  to  the 
Exchange  maricet  making  function.  '" 
They  concluded  that  fte  entry  of 
diversified  firms  into  Uie  specialist 
business  would  stimulate  competition  in 
specialist  activity.  This,  plus  the 
increase  in  capital,  could  improve 
liquidity  of  exchange  markets.*^  The 
result  would  be  to  strengthen  further  the 
already  strong  exchange  market 
system.** 


IV.  Discussion 

A.  Benefits  Resulting  From  The 
Proposals 

The  increasing  institutionalization  of 
the  markets  in  recent  years  has  imposed 
additional  pressure  on  primary  market 
specialists  to  ensure  market  liquidity.  As 
more  institutions  have  shifted  to  active 
trading  of  their  portfolios,  both  the 
aggregate  volume  **  and  average  size  of 


'•  Orexel  and  Merrill  Letters,  supra  note  8. 
"  Merrill  and  NYSE  November  11  Letter*,  supra 
note& 

»"  Drexel.  Paine  Webber,  and  NYSE  November  11 
Letter*,  supra  note  8.  Prudential-Bache  itated  that  it 
would  enhance  the  ipecialist  ayatem  to  have  well- 
capitalized  rim*  affiliated  with  apecialiat  firm*, 
noting  that  the  pretence  of  institutional  investors 
has  increased  demands  on  the  specialists'  limited 
capital.  Prudential-Bache  Letter,  supra  note  S. 

*  ■  Drexel  and  Paine  Webber  Letters,  supra  note  a 

"  NYSE  November  11  Letter,  supra  note  &  The 
NYSE  also  ai^ies  that  its  proposal  will  enhance 
intra-market  competition  by  enooufsging  high- 
quality  specialist  performance,  which  is  the  basis 
upon  which  the  newly  listed  NYSE  securitie*  are 
allocated.  The  proposal  enhance*  inter-market 
competiUoa  aoconling  to  the  NYSE,  by  permitting 
afniiations  that  are  currently  permitted  on  regional 
exchanges,  but  not  subject  to  restiictioiis  under 
cuirenl  NYSE  rvles.  The  NYSE  views  auch  a 
regulatory  disparity  as  imposiag  an  uniusUried 
burden  on  competition. 

»•  For  example,  the  shares  traded  on  the  NYSE  in 
1985  (27J  billion)  more  than  doubled  the  number  of 
shares  traded  in  1980  (11.3  billion).  The  value  of 
these  shares  traded  in  1985  (Se7a4  billion)  almost 
tripled  the  value  of  the  shares  traded  in  1980  ($374.9 
billion).  NYSE  Fact  Book  (1986)  at «. 


trades  **  have  increased  substantially. 
Moreover,  with  the  growth  of  derivative 
stock  products  and  the  use  by  many 
market  professionals  of  various 
arbitrage  and  hedging  strategies  the 
frequency  of  large  surges  of  selling  or 
buying  pressure  has  increased.  While 
upstairs  block  positioning  firms  serve  a 
critical  fimction  in  offsetting 
institutional  order  imbalances,  the 
Commission  also  believes  that  well- 
capitalized  specialists  are  critical  to 
orderly  functioning  of  the  maricets.  The 
Exchanges'  proposals  will  increase  the 
capital  base  upon  which  specialists  may 
draw  and  should  enhance  their  ability  to 
maintain  fair  and  orderly  markets.  The 
Commission  also  agrees  with  the  NYSE 
that  the  proposals  will  increase 
specialist  competition  for  allocations  of 
new  listings  which  should  in  turn 
enhance  the  quality  of  markets  on  the 
Exchanges.  For  these  reasons,  the 
Commission  has  concluded  that 
substantial  benents  may  be  obtained 
from  the  proposals. 

B.  Adequacy  of  the  Wall 

The  Commission  previously  had 
recognized  the  use  of  Chinese  Walls  in  a 
number  of  instances  regarding  the 
establishment  of  an  organizational 
separation  between  di&erent 
departments  of  a  broker-dealer  as  one  of 
several  means  of  preventing  the 
interdepartmental  communication  of 
material,  non-public  information.^* 

For  example,  the  Commission  has 
recognized  that  in  view  of  the  diverse 
fimctions  performed  by  a  multi-service 
firm  and  the  material,  non-public 
information  that  may  be  obtained  by 
any  one  department  of  the  firm,  the  firm 
often  may  be  required  to  restrict  access 
to  information  to  the  Department 
receiving  it,  in  order  to  avoid  potential 
liability  under  sections  10(b)  and  14(e) 


'*  In  1985.  the  avtrage  size  of  reported  trades  on 
the  NYSE  was  1878  shares,  whereas,  in  1980,  the 
average  size  of  reported  trades  was  872  shares. 
Furthermore,  trades  of  blocks  of  1,000  shares  and 
over  increased  froni  19.9%  of  total  shares  traded  in 
1980  to  33.1%  of  total  shares  traded  in  1985.  Id  a  10. 

"  See  SEC.  Institutional  Investor  Study.  H.R.  Doc. 
No.  9264, 92d  Cong..  Ist  Sess.  2539  (1971) 
("Institutional  Investor  Study").  The  Study  urged 
financial  institutions  to  "consider  the  necessity  of 
segregating  information  flows  arising  from  a 
business  relationship  with  a  company  as  distinct 
from  information  received  in  an  investor  or 
shareholder  capaciti'."  The  Commission  notes  that 
the  so-called  Chinese  Wall  solution  to  the  problem 
of  multiservice  firms,  with  conflicting  duties, 
acquiring  confidential  information  has  been  used  in 
a  variety  of  circumstances.  See,  e.g..  Fund  of  Funds, 
Ltd.  v.  Arthur  Anderson  &  Co.,  567  F.2d  225  (2d  Cir. 
1977)  (accounting  films):  Herzel  ft  Colling.  The 
Chinese  Wall  Revisited.  6  Corp.  L  Rev.  116  (1983) 
(banks):  and  Comment.  The  Chinese  Wall  Defense 
to  Law-Firm  Disqualification.  128  U.  Peon.  L  Rev. 
877  (1980)  (law  firms). 


of  the  Act  *«  and  Rales  lOb-5  and  14e-3 
thereunder.*^  Accordingly,  the 
Commission  has  indicated  that  Ae 
creation  of  an  effective  Chinese  Wall 
would  enable  brokar-dealers  to  continue 
to  maintain  multiple  services  in  a  sin^ 
operation,  thereby  economically 
benefitting  the  Hrm  and  enabling  it  to 
provide  enhanced  services  to 
customers.**  Similarly,  the  Commission 
believes  that  an  organizational 
separation  imposed  between  an 
approved  person  and  affiliated 
specialist  member  organization  can 
effectively  be  established  in  connection 
with  the  Amex  and  NYSE  proposals. 

Nevertheless,  some  commentators 
have  suggested  that  the  precautions 
built  into  the  Exchanges'  proposed 
Chinese  Wall  procedures  wiU  not 
adequately  restrict  the  potential  for 
conflicts  of  interest  and  market 
manipulation  in  view  of  the  strong 
incentives  of  affiliated  specialists  and 
their  approved  persons  to  exploit  their 
time,  place  and  informational 
advantages.  Specifically,  commentators 
have  stated  that  the  desire  of  the 
specialist  for  information,**  the 
monetary  incentives  of  the  approved 
person  *''  and  the  numerous 
opportunities  to  communicate  material, 
non-public  information,  particularly 
where  non-disclosure  of  such 
information  otherwise  would 
significantly  harm  an  affiliate,**  would 
render  the  proposed  procedures 
ineffective  in  preventing  market  abuses 
arising  from  the  affSiation  of  the 
approved  person  and  specialist  unit 

The  Commission  believes  that 
Chinese  Walls,  with  effective  controls, 
may  be  effective  in  restricting 
information  flow  between  the  various 
departments  of  broker-dealers.  The 
current  proposals  do,  however,  present  a 
new  variable  which  has  not  been 


"  15  U.S.C.  78j(b)  and  78n(e)  (1982). 

"  See  Securities  Exchange  Act  Release  No.  17120 
(September  4, 1980)  ("Rule  14e-3  Release"),  45  FR 
60410.  Rule  14e-3(a)  establishes  a  duty  to  "disclose 
or  abstain  from  trading"  for  any  person  who  is  in 
possession  of  material  information  that  relates  to  a 
tender  offer  by  another  person,  when  he  knows  or 
has  reason  to  know  that  #ie  information  is  non- 
public and  was  acquired  directly  or  indirectly  fixm 
that  person  or  the  issuer  ef  the  securities  subiect  to 
the  tender  offer.  Rule  14e-3|b)  exempts  a  multi- 
service institution  from  liability  under  Rule  14e-3(a) 
to  the  extent  that  it  has  implemented  reasonable 
procedures  to  prevent  the  purchase  or  sale  of  any 
security,  or  the  causing  of  a  purchase  or  sale  of  any 
security,  while  in  the  possession  of  material,  non- 
public information  relalitig  to  a  tender  offer  in 
violation  of  Rule  14e-3(a)  and  the  individual(s) 
making  the  inveatnent  dacision(s)  did  not  know 
such  information. 

*■  Supra  note  37. 45  FR  at  eotia 

"  See  Wedbusfa  Letter,  supra  note  7. 

*"  See  Wertheim  L«ttee,  supra  note  7. 

*'  See  Morgan  Stanley  I.etter,  supra  note  7. 
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addreawd  n  otber  coBtnctt.  PRvk»iy. 
ChineM  WalbflmwaUy  k«v«  beat 
deaignad  to  isolate  material,  noD-public 
infomiation  legarding  a  dwcrete 
transactum  sudi  a»  an  underwriting  or 
tender  offer.  In  contrast,  these  proposals 
are  designed  to  address  an  ongoing 
relationship  between  the  specialist  and 
the  approved  person.  The  Cbnunisston 
believes,  however,  tftat  the  Guidelines 
prepared  by  the  Sxehanges  effectivrijr 
address  diepotential  for  market  aboMs 
resulting  from  this  mgokig  r^ationship. 
For  exanqtle.  the  pn^Kwed  Giridefines  of 
both  die  Araex  and  NYSB  caB  far 
Procedurea  tn  h*  •■tohH^tt^nt  \gy 

partic4»atmg  apfiraved  peraons  to 
ensun,  among  other  things:  (1)  Hm 
confidentiality  of  the  specialiat'a  book: 
(2)  that  tbe  ap{»oved  person  caa  have 
no  influence  on  specific  4>eciallst 
trading  decisions;  (3)  materia  noa- 
public  corporate  or  market  information 
obtained  by  the  apfmved  p««en  from 
the  issuer  is  not  made  available  to  the 
specialist;  (4]  tfiat  clearing  and  margin 
financing  information  regarding  the 
speciaBst  is  routed  on^  to  employees 
engaged  in  such  work  and  managerial 
employees  engaged  in  overseeing 
operations  of  the  approved  persons  and 
specialist  entities.  The  effectiveRess  of 
the  proeednres  set  fordi  m  the 
Guiddnes  is  retefwced  by  the 
Exdianges'  existiBg  sarveUknoe  irf 
speciahsto  and  die  ourketplaca  as  weU 
as  the  qieciahsfs  highly  vMMe  paeitten 
in  the  mariwtplaoe.**  These  frictors, 
along  with  the  spedabst't  existing 
statutory  duty  to  ssaintein  a  fair  aad 
orderly  mariiet,  should  coaabina  to 
enhance  the  efiectiveness  <rf  the 
proposed  Chinese  W^^' 


"  For  nanple.  tiH  spedatM-t.  M  «ril  M  «M 
approved  person'*,  propnetaiy  tmitoi  m*  raciwitod 
and  monitored.  Furthermore,  a  (pedaliat'i 
performance  is  evaluated  by  both  '*•-  tTrrha^ii  tmi 

the  floor  mamiMis  for  puipoaM  of  IIm  rikw^tai  and 
reallocatian  of  iaaaaii'  aledL 

«>  Both  the  Aaex  and  NYSE  prapMsb  imald 
•Uow  ao  aFrroved  pmn  !•  MM  ao  rfUlalHl 
bi«tur.  aa  fMit  aa  aa  mafiKalad  hrakar.  far  ill 
proprietary  tndea  in  the  aacaritiea  Hade  by  aa 
affilialad  apadatiat  SMch  Indaa  MM  ba  «McatM) 
■o  ooapiiaaoe  witb  tha  iiiiiiaiaMMiH  rf  hilUuh  nfj.1 
of  the  Act  (U  U,&C  7ak(a)  (MSS))  lalal^  to 

' — ^h" *• —  rf  Ihi  iiiibai^  Iwiibwi  aiiJ 

'*~^—  — '"-'— nitlal  Ifntbiieamlai 

[17  CFR  a«L11».l  aMi  ataual-irn  (MSSM.  Saetian 
"f-)n-[^-  'r  rmhitiiia  aiifh^  laiiiSnia 

account  ea  aaick  txtkm^t,  jiiiaiilai 
aaciiaa  ll(a)tlMCNi).  the  aiaaaber  is 

—-\  rmbitiiliiai  if  it  ii  "lawiMilj  - 

buaineaa  of  undenarilii^  ^id  diatiihitiiv 
iasuari  by  athar  penoM,  seltiaB  aacwitiea  to 
cuatoaien.andaetiB8aabralMa.  .  ______ 

p..^ ;-~_ ■■  ■  11^  ij  iifiinil  prinr1|iaH> 

auch  hiirianaa  aad  laUted  actitriaaa." 
aadieB  lKa)(i)|CN«).  Hk  ■aariiai'a 


C.  SuneiOnKxafthe  WaU 

The  structural  adequacy  of  the  WaH 
is,  of  oonrsa,  only  one  part  of  evahiating 
whether  the  procedures  established  by 
the  Amex  and  NYSE  adequately  will 
detect  and  deter  potential  improper 
activity  by  either  the  approved  person 
or  the  specialist. 

Appropriate  sorveillani^e  ivocedures 
are  critical  to  ensure  that  the  WaH  is 
maintained. 

The  Exchanges  have  submitted  to  die 
Commission  proposed  procedures  for 
monitoring  the  WaH  consisting  o£  (1) 
Examination  of  tlie  Chinese  WaH 
procedures  estabhshed  by  broker- 
dealers  seeking  exemptions  under  the 
proposals,  and  (2]  surveillance  ol 
proprietary  trades  effected  by  each 
approved  person  and  ite  affihated 
specialist  member  oiganization.** 

The  Amex  and  NYSE  will  conduct 
periodic  examinations  of  the  approved 
person's  Chinese  WaH  procedures  to 
ensure  that  an  oiganizatiooal  separation 
between  the  approved  person  and 
specialist  organization  has  been  created 
and  thereafter  maintained  Second,  the 
Amex  and  NYSE  wiH  monitor  the 
trading  activities  of  approved  persons 
and  affiliated  specialists — in  ordtt  to 
check  for  possible  trading  while  in 
possession  of  maferiaL  non-public 
information — by  reviewing  as  a  routine 
matter  on  a  day-to-day  basis,  as  weU  as 
periodically,  trading  and  comparison 
reporte  goierated  by  the  Amex  and 
NYSE  surveillaDce  departmcBta 
regarding  die  activities  of  aniroved 
persons  and  affiliated  spedalisto.*" 


preoedenoa  ia  aaaadian  te  oideia  fartlM  I 

ritT'"'*  TnThn  are  wit  aiamtiai  i  nr  aaaariati 

■lembafs  of  the  excfaanse."  Pursuant  to  Rule  Ual- 
1(T]  vwler  the  Act  e  traoaaction  fiar  a  member's 
aacaaatwia  be  aiswiJ  Id  yield  priarity.  parity  and 
precedence  to  aniMa  iir  the  aceawit  efwM- 
membeia  if  the  tranaactiaa  caaylies  with  n»e<afied 
executim  requirements.  In  addition,  the 
Commiaaion  notea  that  transactions  by  appfowad 


sectloa  U(a>  «i^  ba  aabiact  le  the  pwsteMe  of 
Rule  llaa-aOl  of  tba  Ad  (17  CFR  MOnal-tm 
(19am.  Ifaa  a»«a)tei -eOed  venya  HMcata'- rate, 
which  requires  execution  of  an  order  ttea  asMabat'i 
account  by  a  ■aafaac  Bot  aaaeciatad  with  the 
initiating  miaibar. 

**  The  Aawx  aad  the  NYSE  heve  repeated  that 
these  proeadans  ba  aoooinled  coafidmial 
treatment  b$  IhaCeaNMaaian. 

«*  U  a  baaaeh  af  the  WaH  did  occar  (•«,  an 

coafidiaBtial  iaiitMrtiaa  to  aa  aa^ioyaa  of  tha 

spnriabatt.  the  aaptagMa  laceiviiw  t 

weald  ba  ehhaatoi  to  i^«t  *e  faaea^  to  *e 


MKh  traaaadiaBa  "yield  priority,  parity,  and 


D.  A/iprowii  P^KHt  OB  Mmiagiag 
Undtrwrker 

As  indicated  above,  pursuant  to 
proposed  Rule  96.  the  NYSE  would 
prohibft  apiHoved  persona  frmn  acting 
as  the  managing  underwriter  <^aa 
offering  of  stock,  or  securities 
convertible  into  that  stock,  of  an  issuer 
in  whose  securities  the  specialist  is 
registered,  while  the  Amex  wotdd  permit 
approved  peraons  to  participate  in  an 
underwriting  as  manager  of  the  oSiering. 
The  NYSE  steted  that  ite  proscription 
against  managing  underwriter  activities 
by  the  approved  person  of  a  qied^ist 
was  baaed  on  the  Exchange's  ooncen 
tiiat 

the  poasifale  piriilic  panxptian  of  ■  potatial 
confbct  of  intetmt  lietwMB  aa  mpftond 
person,  acting  aa  imderwiitar.  aad  its 
associatad  specialist  member  oiganizatioa. 
acting  as  market-maker, ...  is  likely  to  £dcus 
most  particnlaiiy  on  instances  where  ti>e 
approved  pera<m  is  acting  as  a  managing 
underwriler.  nd  diBS  has  a  yeater  finudal 
stake  in  the  sacoaaaM  oatcoaM  of  the 
diatribatiaB  then  a  sjnidicate  or  aefling  ^aap 
member.** 

The  NYSE  stetes  diet  it  is  not  seekhig 
to  provide  exemptive  relief  "at  this 
time"  for  an  approved  person  to  act  as  a 
managing  anderwriter  in  order  to 
"mmimixe  any  possiUe  concerns  diat 
mi^  arise  in  this  area."  ** 

The  GoBimiasion  received  six 
coomento  addressing  this  issue.  The 
NYSE  reiterated  ite  belief  diat  ite 
proposed  restriction  is  intended  to 
address  a  possible  poUic  perception  of 
a  potential  conflict  of  interest  between 
an  approved  person  and  an  associated 
specialist  when  the  approved  person 
acta  as  managing  underwriter.**  Morgan 
Stanley  suggested  that  the  NYSE's 
proposed  restriction  addresses  some 
concerns  raised  by  the  proposals,  but 
that,  on  the  whole,  excessive  conflicts 
remain.**  Morill.  Pine  Webber,  Drexel, 


Uiaiace^itaf 


approved  person,  he  wrill.  at  a  — '~— —  paaa  the 
book  in  the  q>edalty  stock  to  annthar  apadeliat 
within  the  aame  firm  who  ia  not  in  possession  of 
sudi  inlbmetiao.  In  edditioo,  the  complSanoe  officer 
abouM  be  leapenaible  for  determmiiv  when  the 
specialist  may  recover  the  (Mok  and  fmwi  ■«»■«>. 
trading  the  apedaky  stock  at  iaane. 

«•  rae  No.  8R-»*YSB-S5-a5,  NYSBpropoaaL  at  11, 
The  hadjeaa  of  fte  menaghn  aadeiwillei.  who 
wiU  have  origiaated  an  offering  tfarough  the 
underwriter's  oontad  with  the  iaauer,  and  the  one  er 
more  bwilrar  deelars  that  the  aiaaagiaB  idsusitttr 
may  invite  to  aarva  ae  re  aiaaagais.  todade  the 
faMawMB  tlJTaasiiaihli  the synJtoato  that  wiB 
partidpatoto tha  aadsiiiiiiliag  i  iimaiilaiiBl,  (2) to 
■aintoai  the  lanwda  far  the  ayadicate.  wai  W  to 
It  TaahatitiiTinaathiiiatui 
1 36,  at  SBlS-aft  IW  NYSTa 
I  aiaa  would  apply  to  ee-aaaaaeta  aad  to 
ae  managins  ■adsrwiitoi'i  er  oo-aaaaess'a 
artiripattaaiaaahetfegari^ 
«  Na  No.  SR-NYSK-SB-S.  NYSE  pMipaaaL  at  11. 
«•  She^NYSB  NaMBberll  Lattat.  a^m  Doto  a 
«*  Sm  Margen  Stanley  Letter,  rapwt  aete  7. 
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and  Pnidential-Bache  aupported  the 
Amex  approach  and  objected  to  the 
NYSE's  proposed  prohibition.  *<>  These 
commentators  argued  that  the  Chipese 
Wall  would  serve  adequately  to  limit 
potential  conflicts  of  Interest  and  that 
the  prtqMMed  surveillance  measures  and 
penidties  effectively  would  deter  any 
violations. 

The  Commission  agrees  that  the 
potential  conflict  of  interest  between  the 
approved  person  and  the  specialist  is 
the  primary  area  of  concern  arising 
under  these  proposals.  Potential 
problems  related  to  conflicts  of  interest 
may  be  of  greater  concern  when  an 
approved  person  acts  as  managing 
underwriter  for  the  issuer  of  a  speciality 
security  in  view  of  the  number  of  close 

contacts  between  a  mannging 

underwriter,  the  issuer,  other  syndicate 
participants,  and  the  specialist.  Such 
contacts  may  help  to  create  greater  risks 
of  misuse  of  information.** 

Section  6(b)(5)  of  the  »•  Act  requires 
that  the  rules  of  an  exchange  be 
"designed  to  prevent  fraudulent  and 
manipulative  acts .  .  .  and.  in  general,  to 
protect  investors  and  the  public 
interest"  On  the  other  hand,  section 
6(b)(5)  also  requires  that  exchange  rules 
not  "permit  unfair  discrimination 
between.  ,  .  brokers,  or  dealers .  .  .," 
and  section  6(b)(8)  of  the  Act  requires 
that  exchange  rules  not  impose  any 
"burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  [the  Act]."»»  Accordingly, 
the  Commission  must  balance  the 
potential  reduced  risks  of  abuse  '* 
resulting  from  the  managing  underwriter 
prohibition  against  the  argument  by 
integrated  broker-dealers  that  the 
prohibition  imposes  an  unnecessary 
competitive  burden  on  their  ability  to 
enter  the  specialist  business.** 


"  See  MeiTill.  Paine  Weber.  Drexel.  and 
Pmdential-Bache  Letter*,  tupn  note  8. 

»'  See  Morgan  Stanley  Letten.  supra  note  7.  Cf. 
8IA  Letter,  tupra  note  18. 

"  15  VS.C  78f(b)  (1962). 

**  An  exchange  rule  that  impoaes  a  competitive 
burden  ia  incooaiatent  with  Mction  8(bHS)  of  the  Act 
unleaa  it  hirthera  lome  other  regulatory  obiective. 
See  aemenl  v.  WC  674  F.2d  641  (7th  Or.  1982). 

**  The  Commiaiion  doea  not  believe  that  the 
NYSE"*  expreaaed  "public  perception"  concerns 
provide  a  baala  under  the  Act  for  approval  of  the 
Rule. 

**  The  Commiasion  nolea  that,  in  aaaeaaing  the 
competitive  implicationa  of  lelf-regulatory 
oiganixation  ("SRO")  and  Commisaion  action,  the 
Commiaaion  ia  required  to  balance  competitive 
conaequencea  "againat  other  regulatory  criteria  and 
conaiderationa."  and  is  not  required  "to  fustify  that 
auch  acUona  be  the  leaat  anticompetitive  manner  of 
achieving  a  regulatory  objective."  Senate  Comm.  on 
Banking.  Housing  ft  Urb.  Affs..  Report  to 
Accompany  S.  2*9:  Securitie*  Acta  Ameadments  of 
1876.  S.  Rep.  No.  75. 94th  Cong..  1st  Sea*..  13  (1975) 
("Senate  Report").  See  Bradford  National  aearing 
Corp.  v.  SEa  500  Fid  1065, 1106-06  (DC.  Cir.  1978). 


In  weig^iing  tiiese  aiguments.  the 
Commission  balieves  that  the  managing 
underwriter  prohibition  cannot  be 
viewed  in  isolation  from  the  broader 
NYSE  initiative.  Proposed  Rule  98 
represents  a  substantial  expansion  of 
the  opportimities  for  integrated  retail 
broker-dealer  firms — and  others — to 
enter  the  specialist  business.  As  noted 
above,  that  expansion  itself  requires  the 
Commission  and  the  NYSE  to  balance 
potentially  greater  risks  of  abuses  with 
potential  enhancement  of  market 
liquidity.  In  light  of  the  novel  issues 
raised  by  this  major  change,  the 
Commission  does  not  believe  that  the 
NYSE's  decision  to  restrict  the  activities 
of  approved  persons  in  the  context 
where  the  potential  for  abuse  may  be 
^atest  is  unfair  or  inapprpriate  at  this 
time.** 

The  Commission  has  not  determined, 
however,  that  the  NYSE's  proposed 
restriction  is  a  prerequisite  to  ensuring 
the  efficacy  of  the  NYSE's  Chinese  Wall 
procedures.*^  The  Commission  notes 
that  the  Amex  would  promote 
competition  by  permitting  approved 
persons  of  specialist  units  to  compete 
for  managing  underwriter  positions.  The 
Commission  notes  that  the  affiliated 
specialist  unit  must  "hand  off  the  book" 
during  the  approved  person's 
participation  in  an  underwriting  for  the 
appropriate  period  pursuant  to  Rule 
lOb-6  under  the  Act.**  In  light  of  this 
requirement  and  the  Amex's  compliance 
and  surveillanoe  procedures  discussed 
above,  the  Commission  believes  that  the 
Amex  proposal  is  consistent  with  the 
Act. 

Even  though  the  Commission  does  not 
believe  that  the  NYSE's  proposed 
restriction  on  an  approved  person  acting 
as  a  managing  underwriter  is  strictly 
necessary  (and,  therefore,  is  prepared  to 
approve  the  Amex  proposal  as 
submitted],  the  Commission  believes 


»•  Integrated  broker-dealer  firms  still  would  be 
able  to  participate  ia  an  underwriting  as  a  non- 
manager.  Only  whete  the  potential  for  concern  is 
greatest  would  the  NYSE  prohibition  apply  to  the 
approved  person. 

"  See  text  accompanying  note  59.  infw. 

"  Rule  lOb-6  [17  CFR  24ai0b-6  (1966)).  prohibiU 
an  underwriter  and  its  affiliates,  including  an 
afTiliated  specialist  imit.  from  bidding  for  or 
purchasing  the  security  being  distributed  or  any 
related  security  durkig  a  distribution.  Rule  10b- 
e(a)(3)(xi)  excepts  horn  that  prohibition  bids  or 
purchases  by  an  underwriter  of  the  security  being 
distributed  prior  to  tie  the  applicable  cooling-off 
period  specified  by  the  Rule.  Thus,  the  underwriter 
and  its  affiliated  spacialist  unit  could  not  bid  for  or 
purchase  the  secun^r  being  distributed  or  a  related 
security  as  of  the  commencement  of  the  cooling-off 
period  until  the  completion  of  the  distribution.  In  the 
case  of  stock  with  a  minimum  market  price  of  $5  per 
share  and  a  public  float  of  40a000  share*,  the  Rule 
10(>-e  cooling-off  period  Is  two  business  days.  For 
all  other  securities,  the  cooling-off  period  is  nine 
business  days.  See  Rule  10b-6(a)(3)(xi)  and  (c)(7). 


that  the  Act  allowaan  SRO  sufficient 
flexibility  to  proceed  cautiously  in 
implementing  potentially  significant 
structural  dianges  in  its  marketplace.*" 

The  Commission  does  expect, 
however,  that  the  NYSE  will  closely 
monitor  trading  under  Rule  08  in  order 
to  determine  whether  the  restriction  on 
managing  underwriter  participation 
should  be  removed  in  the  future. 
Furthermore,  both  (he  Amex  and  the 
NYSE  have  agreed  to  review  the 
implementation  of  this  program  and 
report  their  findings  to  the  Commission 
after  the  program  has  been  operational 
for  two  years.  The  Commission  expects 
that  such  a  report  will  not  only  assess 
the  adequacy  and  efficacy  of  the 
Chinese  Wall  procedures,  but  also  will 
discuss  the  need  for  the  managing 
underwriter  restriction. 

E.  Industry  Concentration 

Some  commentators  expressed 
(x>ncem  that,  if  adopted,  the  proposals 
could  lead  to  substantial  concentration 
of  capital  and  market  making  activities 
in  a  smaller  number  of  market 
participants.  For  example,  one 
commentator  stated  that 
"[djiversiflcation  of  activities  and 
sources  of  capital  has  been  a  imique 
strength  of  the  industry"  and  questioned 
the  impact  greater  concentration  of 
capital  would  have  on  the  auction 
market*"  In  addition,  it  was  suggested 
that  the  consolidation  of  market 
resources  under  the  proposal  would 
"continue"  the  public  perception  that 
individual  investors  are  at  a  significant 
disadvantage  relative  to  highly 
capitalized  financial  institutions, 
institutional  investors,  and  market 
professionals. 


**  The  Commission  notes  that  the  possibility  thai 
the  NYSE  may  seek  to  modify  its  proscription  in 
light  of  iU  experience  under  Rule  96.  and  that  the 
NYSE  has  stated  in  its  comment  letter  that  "(it  was) 
not  seeking  at  this  time  Vt  provide  exempUve  relief 
as  to  managing  undemvriling  arrangements" 
(emphasis  added).  Further,  the  NYSE  has  stated  that 
it  "has  not  concluded  that  there  is  such  an  inherent 
conflict  of  interest  in  the  t"'"''fl'"B  underwriter/ 
spedalist  relationahip  so  aa  to  (uaiify  the  managing 
underwriter  restriction  iU'Sny  event  irreapectiva  of 
possible  public  perceptioa  conoema."  NYSE 
November  11  Letter,  luprv  note  8,  at  15. 

The  Commission  notes  that  it  has  the  flexibility  to 
make  diatimrtions  among  Mrioua  SSOt  and 
marketplaces  and  it  is  not  required  to  apply  sbictly 
uniform  regulatory  reqiuitmenU  to  all  SRO*.  See 
Senate  Report  supra  note  55.  at  7. 

•"  See  Morgan  Stanley  Letter,  supra  note  7.  The 
Commission  notes  the  imxeasing  consolidaUon  of 
specialist  units  and  the  cdntraction  in  the  number  of 
specialist  units  on  the  exdunge  floor*  in  recent 
year*.  In  1964.  for  exarapfc,  360  f4YSE  members 
were  re^stered  as  spedaliats  and  organized  into 
110  specialist  units.  Cumntly.  the  NYSE  has  400 
specialists  organiMd  into  56  spedaUst  unit*. 
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Concerns  about  increasing 
concentration  within  the  securities 
industry  have  been  prevalent  at  least 
since  the  introduction  of  negotiated 
commission  rates  in  1975.  Nevertheless, 
concentration  per  se  is  not  proscribed 
by  the  Act.  Even  so,  in  view  of  the 
competition  standard  in  the  Act"  the 
Commission,  of  course,  would  be 
concerned  if  a  structural  change  in  the 
market  were  likely  to  lead  to  increased 
concentration  and  it  was  reasonably 
foreseeable  that  such  concentration  was 
likely  to  lead  to  reduced  competition 
within  the  securities  industry. 

The  Commission  has  identified  no 
evidence  that  the  proposals  will  cause 
substantial  industry  concentration  of 
retail  business.  Furthermore,  if  the 
proposals  do  result  in  industry  specialist 
concentration,  there  still  will  be 
competition  among  these  speciaUsts  for 
allocations  of  newly  listed  issues  as 
well  as  competition  with  specialists  in 
other  markets.  Thus,  the  Commission 
does  not  believe  that  the  possibihty  of 
some  additional  speciaUsts 
concentration,  without  reasonably  likely 
adverse  consequences,**  is  a  sufficient 
reason  to  disapprove  these  proposals. 

F.  Effect  on  the  National  Market  System 

The  CBOE  has  suggested  that  the 
proposals  would  have  an  adverse 
impact  on  the  regional  exchanges 
because  an  approved  person  affiUated 
with  a  specialists  unit  on  a  primary 
exchange  would  direct  its  order  flow  in 
specialty  stocks  to  its  affiUate,  and, 
furthermore,  would  direct  order  flow  in 
non-speciality  stocks  to  that  exchange 
because  of  the  firm's  interest  in  the 
success  of  its  affiUated  speciaUsts 
marketplace.  The  result,  according  to  the 
CBOE,  could  be  a  "deadening  of 
intermarket  competition  .  .  .  ,"•* 

The  Commission  does  not  agree  with 
the  CBOE  that  the  Amex  and  NYSE 
proposals  imperil  the  goals  of  the 
NMS."*  While  a  firm  may  choose  to 
route  some  order  flow  to  an  affiliated 
specialist,  the  Commission  expects  that 
those  firms  will  recognize  their 
continuing  obligation  to  provide  their 
customers  with  best  execution  of  their 
orders."*  In  addition,  the  Commission 


•'  See  e.g..  Sections  6(b)(8).  IIA,  and  23(a)  of  the 
Act  (15  U.S.C.  78f(b).  78k-l.  and  78w(a)  and  (1982)J. 

••  For  example,  over  the  last  two  decades  retail 
broker-dealers  became  the  dominant  market  makers 
in  the  OTC  market,  displacing  the  traditional 
wholesale  market  makers.  Nevertheless,  the 
Commission  has  detected  no  decrease  in  the  level  of 
competitive  market  making:  rather,  such 
competition  appears  to  be  more  vigorous  than  ever. 

•"  CBOE  Letter,  supra  note  7.  at  3.  See  notes  23- 
25.  supra,  and  accompanying  text. 

•*  See  Section  llA  of  the  Act. 

•*  See  Securities  Exchange  Act  Release  No.  15871 
(March  22. 1979).  44  FR  20360.  20363  nJO. 


notes  that  while  the  addition  of  a 
specialist  unit  could  be  a  new  profit 
center  for  a  major  retail  firm,  it  might 
contribute  only  a  smaU  percenttige  of 
that  firm's  gross  revenues."  The 
Commission  does  not  beUeve  that  a 
major  firm  will  permit  a  relatively  minor 
affiliate  to  dictate  how  it  handles  retail 
agency  orders  in  securities  in  which  the 
affiUate  does  not  even  specialize. 
Moreover,  to  the  extent  there  is  any 
competitive  impact  all  exchanges  have 
the  abiUty  to  attract  retail  firms  to 
specialize  in  their  marketplace. 
Accordingly,  the  Commission  does  not 
beUeve  that  the  Amex  and  NYSE  should 
be  precluded  from  seeking  to  attract 
retail  firm  capital  to  their  trading  floors 
in  the  fear  that  by  so  doing  retail  firms 
will  cease  to  determine  where  to  send 
their  order  flow  in  a  "neutral"  fashion. 
Indeed,  if  such  were  the  goal,  the 
Commission  would,  in  turn,  have  to 
prohibit  retail  firms  from  acting  as 
speciaUsts  on  the  regional  stock 
exchanges. 

G.  Equal  Regulation  of  Primary  and 
Regional  Exchanges 

In  the  Proposal  Release,*'  the 
Commission  noted  that  regional  stock 
exchanges  have  not  been  required  to 
adopt  restrictions  similar  to  those  of  the 
Amex  and  the  NYSE  on  approved 
persons  of  speciaUst  units  primarily 
because  of  their  limited  trading  volume 
and  because  they  are  not  the  primary 
exchange  maricet  for  most  securities 
traded  on  those  exchanges.** 

The  NYSE  beUeves  that  the  current 
regulatory  disparity  between  the 
primary  and  regional  exchanges  wiU 
continue  to  encourage  diversified  firms 
that  desire  to  enter  the  speciaUst 
business,  without  disrupting  their  other 
lines  of  business,  to  become  speciaUsts 
on  a  regional  exchange  rather  than  on 
die  NYSE.**  The  NYSE  believes  such  a 


**  During  the  last  quarter  of  1985.  although  the 
gross  revenue  of  NYSE  retail  broker-dealers 
reached  $11.7  billion,  the  gross  revenue  of  NYSE 
specialists  was  S115  million,  or  less  than  1%  of  the 
retail  firms'  revenues. 

"  Proposal  Release,  supra  note  6. 

*■  Because  the  large  majority  of  stocks  traded  on 
the  regional  exchanges  are  listed  on  the  Amex  or 
NYSE,  and  are  traded  on  the  regionals  pursuant  to 
unlisted  trading  privileges  granted  by  the 
Commission  under  section  12(f)  of  the  Act  [15  U.S.C. 
I  78e  (1982)].  traditionally  the  Commission  has  not 
required  ragional  exchange  specialists  to  operate 
under  the  same  regulatory  regime  as  primary  market 
specialisla.  See.  e.^..  Securities  Exchange  Act 
Release  No.  7465  (November  23. 1964).  at  3:  SEC 
Report  of  Special  Study  of  the  Securities  MaHcels. 
SSth  Cong.,  1st  Bess..  H.  Ooc.  No.  95.  pt  2.  at  167. 

•»  See  Pile  No.  SR-.NYSE-8S-2S,  NYSE  proposal 
at  IS. 


disparity  imposes  a  two-f(Hd  burden  on 
competition:  (1)  As  between  the  NYSE 
and  other  maiiiet  centers,  and  (2)  as 
between  existing  NYSE  speciaUst 
member  organizations  and  diversifies 
firms  that  desire  to  enter  the  speciaUst 
business  on  the  NYSE  market  The 
NYSE  beUeves  the  Commission  should 
"reassess  its  traditional  position  in  this 
area,"  and  that  the  NYSE's  proposal 
provides  a  "fairer  competitive  balance. 
.  .  ."  '» Indeed,  the  NYSE  states  that 
diversified  firms  that  have  regional 
exchange  specialist  operations  are 
diverting  order  flow  in  their  specialty 
stocks  to  the  regional  exchanges,  and 
that  regional  specialists  are  becoming 
"active  and  significant  competitors  for 
the  order  flow  generated  by  other 
broker-dealer  organizations."'  * 

As  discussed  above,  the  BSE  beUeves 
that  different  regulations  for  the 
regionals  as  compared  to  the  primary 
exchanges  are  appropriate  because  the 
regional  exchanges  account  for  limited 
trading  volume  and  generaUy  price  their 
orders  based  on  the  primary  maricet" 

The  Commission  agrees  diat  the 
recent  increase  in  acquisitions  of 
regional  speciaUst  operations  by 
diversified  brokerdealer  firms, 
particularly  by  large  retail  firms, ""  has 
increased  concerns  arising  fit>m  the 
regulatory  disparities  between  regional 
and  primary  exchanges  in  the  regulation 
of  affiUations  between  speciaUst 
operations  and  diversified  broker-dealer 
firms.  While,  as  the  BSE  notes,  overaU 
regional  exchange  volume  is  smaU 
compared  to  primary  market  volume,  '* 
and  regional  exchange  pricing  of  orders 
is  generaUy  derived  from  primary 
market  quotations,  the  diversion  by  a 
large  retail  broker-dealer  of  aU  or  a 
significant  portion  of  order  flow  in 
specialty  stocks  to  an  affiUated  regional 
speciaUst  could  raise  certain  regulatory 
concerns  similar  to  those  raised  by  such 
affiliations  on  the  primary  exchanges. 
Moveover.  even  if  regional  exchange 


'"  See  NYSE  November  11  Letter,  supra  note  8.  at 
18-19.  The  NYSE,  however,  stated  that  it  was  "not 
necessarily  suggesting  that  there  should  be  absolute 
equality'  of  regulation  between  the  NYSE  and  the 
regional  excfaangea,"  and  that  "|e|ven  under  the 
NYSE's  functional  regulation  proposal.  NYSE 
specialist  member  organizations  and  diveraified 
organizatioiu  associated  with  them  would  be 
subject  to  more  stringent  regulations  than  exist  on 
regional  exdianges."  Id.  at  19. 

"/d.  atlS. 

^*  BSE  Letter,  supra  note  7.  at  3-4. 

^*See  note  3,  supra. 

**  In  1965.  for  example,  the  regional  exchanges, 
including  the  MSE.  Phbc  PSE  BSE.  and  the 
Cinciiutati  Stock  Exchange.  Inc..  accounted  for 
approximately  13%  of  share  volume  in  NYSE  listed 
stocks,  and  24%  of  total  transaction  volume  reported 
through  the  Consolidated  Transaction  Reporting 
System. 
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apecMhsIs  contkne  to  wt  Oeir  prices 
based  an  primaiy  markef  quotations,  a 
regional  spacialbt  affiHatad  wHb  an 
integrated  icteil  firm  cocdd  obtain 
significant  aooess  to  matariah  non- 
public infonnatkMi. 

The  Commission  undostands  that  a 
number  of  firms  with  regional  specialist 
operations  bave  established  Chinese 
Wall  procedures  between  the  specialist 
and  its  affiliated  firm.  Nevertheless, 
such  procedures  have  not  necessarily 
been  adopted  by  all  specialist  affiliates, 
have  not  been  adopted  pursuant  to  any 
specific  regional  exchange  requirements, 
and  have  not  been  subject  to  specific 
exchange  surveillance  and  oversi^t 
The  CommiasioD  believes  it  is  desirable 
for  the  regional  exchanges  to  consider 
requiring  specialisto  affiliated  with 
inte^ated  firms  to  establish  an 
adequate  Chinese  Wall  and  generally  to 
review  the  efficacy  of  their  surveillance 
and  compliance  procedures  regarding 
those  specialists.  Accordingly,  the 
Commission  has  instructed  the 
Commission  staff  to  write  to  the  regional 
exchanges  requesting  that  they  review 
the  current  procedures  followed  by 
retail  firms  acting  as  specialists  on  their 
floors  with  a  view  toward  evaluating 
whether  additional  regulatory 
requirements  and  surveillance 
procedures  are  appropriate.'* 

H.  Trading  Restrictions 

Rule  10»-1  under  the  Act.'«  the  short 
sale  rule,  requires  a  broker-dealer  firm 
and  its  affiliates  to  "net"  their  respective 
stock  positions  to  determine  whedier  the 
positions  were,  in  the  aggregate,  net  long 
or  net  short  for  purposes  of  determining 
their  comi^ance  with  Rule  lOa-1.'*  The 


'•  Thettag  ha«  requeated  the  PSE.  Phlx.  MSE  and 
BSE.  among  other  thin|i>,  to  detail  liw  proceduret 
aMh  exdiMge  hM  impiemented  for  •ufv«iliance  of 
eoopUance  with  Chinese  Wail  procadutea  that  have 
been  eatabiiafaad  by  finna  afiiliated  with  exchange 
■pecialiflt*. 

'•  17  CPR  240.10a-l  (1986).  Rule  lOa-l  prohibiU 
the  fhort  sale  of  any  exchange-traded  security  (1) 
below  the  price  at  which  the  last  regular  way  sale  of 
the  security  was  affected  on  the  exchange  (/«..  on  a 
minus  tick),  or  (Z)  at  such  price  unless  the  price  is 
above  the  next  preceding  different  price  at  which 
the  last  regular  way  sale  was  effected  [ie.,  on  a 
zero  minus  tick).  The  purpose  of  Rule  lOa-l  is  to 
'•(1)  allow  relatively  unrestricted  shori  selling  in  an 
advaiudng  market:  (2)  prevent  short  selling  at 
successively  lower  prices,  thus  elimhiating  short 
selling  as  a  tool  for  driving  the  market  down;  (and) 
(3)  prevent  short  sellers  from  accelerating  a 
declining  market  by  exhausting  all  remaining  bids 
at  one  price  level,  causing  successively  lower  prices 
to  be  esUblished  by  long  sellers."  Securities 
Exchange  Act  Release  No.  22«4  (September  IS. 
1S86).  SO  FH  38871,  38672  n.  11. 

"  Rule  3b-3  under  the  Act  (17  CFR  240.3b-3 
(1B8S)|.  define*  the  phrase  "short  sale"  as  "any  sale 
of  a  sacurity  which  die  seller  does  not  own  or  any 
sale  which  ia  consararaated  by  the  detiveiy  of  a 
•ecnrity  benowad  by,  or  for  the  accoint  of,  the 
•ellef  ■  The  Rule  provides  further  that  "a  person 


Amex  and  NYSE  have  requested  that 
the  Commission  issue  a  no-action 
position  to  the  effect  that,  if  a  firm  has 
established  an  appropriate  Chinese 
Wall  pursuant  to  Rules  193  or  98.  it 
would  not  be  required  to  aggregate  the 
approved  person's  position  with  the 
position  of  the  affiliated  specialist.'* 
Merrill  also  requested  similar 
interpretive  relief  regarding  Rule  lOb-4 
under  the  Act,'"  regarding  analogous 
aggregation  requirements  with  respect  to 
that  Rule's  restrictions  on  short 
tendering  of  securities. '^  The  primary 
reason  stated  by  commentators  for  not 
requiring  aggregation  of  the  speciahsfs 
and  approved  parson's  positions  is  that 
continuous  contact  between  the 
specialist  and  the  approved  person  for 
the  pnrpospe  of  determining  their 
aggregate  net  position  would  require 
regular  violations  of  the  required 
Chinese  Wall.**  In  addition,  one 
commentator  suggested  that  a 
requirement  that  positions  be  "netted" 
could  impede  the  specialist's  ability  to 
meet  its  market  making  obligations 
because  the  specialist  could  then 
become  subject  to  the  restrictions  of 
Rule  lOa-1  because  of  independent, 
unrelated  activities  of  the  approved 
person.**  1 


shall  be  deemed  to  own  securities  only  to  the  extent 
that  he  has  a  net  longposition  in  such  securities." 
'*  In  addition,  threa  firms  have  submitted  such 
no-action  requests  to  the  Commission.  See  tetters 
from  Sheldon  I.  Goidhrb,  Reavis  h  McCrath 
(councel  for  Spear.  Laeds  h  Kellogg  and  Spear, 
Leeds  &  Kellogg  Secuaties.  Inc.).  to  Brandon  Becker. 
Assistant  Director.  Division  of  Market  Regulation, 
dated  October  29. 198$;  James  B.  Bragg.  Vice 
President  Legal  Department  Paine  Webber,  to 
Brandon  Becker,  dated  November  27, 1965: 
Valentine  R.  Stum.  Senior  Counsel.  Merrill  Lynch 
Capital  Markets,  to  Biandon  Becker,  dated 
December  9. 198S  ("Nfcrrill  Lynch  Capital  Maricets 
Letter"). 

'•  17  CFR  240.10b-4  (1986). 

•0  Merrill  Letter,  3upn  note  a  at  a  Merrill  also 
has  requested  the  Coamission  to  "explore  the 
possibility  of  providing  interpretative  reUef  under 
.  .  .  Section  16(d)  by  expanding  the  exemption 
afforded  thereunder  to  positions  acquired  by  a 
specialist  in  the  ordinary  conduct  of  trading 
activities  incident  to  the  establishment  and 
maintenance  of  a  market  in  a  hsted  security."  Id. 
Merrill  also  requested  "interpretive  guidance  .  . 
clarifying  that  contemporaneous  positions  in  a 
particular  security  held  by  a  specialist  unit  and 
affiUated  trading  area*  will  not  be  viewed  as 
purchases  made  l^  a  ^group'  under  section  13(d)  of 
the  Act."  U. 

••  Id.  The  Cuidelinaa  under  proposed  Rule  96  and 
Rule  193  contemplate  that  the  approved  person 
could  establish  business  goals  for  the  specialist  and 
maintain  general  oversight  of  the  specialist.  Both 
Rules,  however,  strict^  preclude  the  exchange  of 
information  between  the  specialist  and  the 
approved  person  regafding  day-to-day  trading 
decisions. 

•»  Merrill  Lynch  Capital  Markets  Letter,  supra 
note  7&  at  2. 


.in 


The  Commission  agrees  that  it  would 
be  inconsistent  with  the  Chinese  Wall 
procedures  envisioned  by  the  Amex  and 
NYSE  proposals  to  require  a  specialist 
and  an  approved  peeson  routinely  or 
during  the  course  of  a  tender  offer  to 
exchange  information  to  determine 
whether  the  entities'  proprietary 
positions  were,  in  the  aggregate,  net  long 
or  short  for  purposes  of  Rules  lOa-1  and 
lOb-4.**  The  Commission,  therefore, 
believes  it  is  appropriate,  as  a  general 
matter,  to  except  speciabsts  and 
approved  persons  from  the  aggregation 
requirements  of  those  Rules. 
Nevertheless,  because  interpretive  relief 
is  justified  by  the  Chinese  Wall 
established  by  the  approved  person,  the 
Commission  believes  that  such  relief 
should  be  c<mditioned  upon  the 
satisfactory  implementation  of  these 
programs.  Therefore,  the  Commission's 
staff  will  issue  a  no-action  letter  to 
except  those  approved  persons  who 
have  established  Chinese  Walls  in 
accordance  with  either  Amex  Rule  193 
or  NYSE  Rule  98,  and  their  affiliated 
specialists,  hova  the  aggregation 
requirement  of  Rules  lOa-1  and  lOb-4 
under  the  Act.  With  respect  to  those 
broker-dealers  which  currently  c^>erate 
affiliated  specialists  on  regional  stock 
exchanges,  the  Commission's  staff  will 
develop  appropriate  review  procedures 
in  conjunction  with  its  review  of  the 
Chinese  Wall  procedures  of  those  firms 
and  the  regional  exdianges'  surveillance 
programs  concerning  those  procedures. 

V.  Conclusioa 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  Amex  and 
NYSE  proposed  rule  changes  are 
consistent  with  the  rgquirements  of  the 
Act  applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  section  6  of  the  Act  and 
the  rules  and  regulations  thereunder. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  section  19(b)(2)  of  the  Act, 
that  the  proposed  rule  changes  be.  and 
hereby  are.  approved 

Dated:  November  3, 1186. 


*^  In  contrast  it  is  less  cltar  that  compliance  with 
an  aggregation  requirement  for  purposes  of  the 
insider  trading  restriction  under  Section  16  of  the 
Act  [i.e..  the  profit  recapturt  provisions  which 
attach  to  a  10%  owner  of  an  issuer's  securities  and 
related  aggregation  requirements)  and  the  definition 
of  the  term  "group"  under  section  13(d)  of  the  Act  is 
impracticable  or  inconsisteat  with  the  Chinese  Wall 
procedures  envisioned  by  the  proposals.  More 
importantly,  even  if  relief  from  those  provisions 
were  appropriate,  it  may  be  necessary  to  consider 
legislative  action  to  provide  such  relief.  Therefore, 
the  Commission  takes  no  pOsitioa  at  this  time, 
regarding  the  availability  of  such  relief. 
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By  the  Commission. 
Shirley  E.  HolUs. 
Assistant  Secretary. 

[FR  Doc.  86-25567  Filed  ll-12-fl6;  8:45  am] 
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[Reteue  No.  34-23774;  FHe  No.  SR-PSE- 
86-22] 

Self-Regulatory  Organizations;  Pacific 
Stocic  Exctiange,  Inc^  Order  Granting 
Accelerated  Effectivenesa  of 
Proposed  Rule  Cliange 

Pursuant  to  section  19(b)(1)  of  tlie 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  September  29, 1986,  the  PaciRc 
Stock  Exchange  Incorporated  ("PSE"  or 
the  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items,  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Currendy,  a  diseminated  best  bid  or 
offer  may  be  the  result  of  an  order 
represented  by  a  Floor  Broker.  The 
proposed  Options  Floor  Procedure 
Advice  ("OFPA")  wiU  make  it  the 
responsibihty  of  die  Floor  Broker 
holding  such  an  order  to  instruct  the 
Order  Book  staff  to  remove  the  bid  or 
offer  if  (1)  the  bid  or  offer  is  cancelled: 
or  (2)  the  order  representing  such  best 
bid  or  offer  has  been  filed  in  its  entirety. 

II.  Self-ReguIatoiy  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such,  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  ensure  that  disseminated 
markets  are  always  current  and 
accurate.  There  are  many  occasions 
when  a  disseminated  bid  or  offer 


represents  an  order  being  held  by  a 
Floor  Broker  in  the  trading  crowd.  It  has 
only  been  custom  that  such  Floor  Broker 
sees  to  the  cancellation  of  such 
dissemination  when  the  order  is 
cancelled  or  filled  to  its  entirety.  The 
proposed  OFPA  wil]  allow  the  Exchange 
to  enforce  this  custom. 

The  PSE  beUeves  diat  this 
requirement  is  specifically  in  keeping 
with  section  6  of  the  Act  because  it  will 
foster  cooperation  with  persons  engaged 
in  regulating  and  processing  information 
with  respect  to  transactions.  The 
proposal  will  help  to  remove 
impediments  to  and  assist  in  perfecting 
the  mechanism  of  a  fi^e  and  open 
market.  It  will  also  provide  additional 
protection  for  investors  and  the  pubUc 
interest 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beUeve  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

m.  Date  of  Effectivmess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
pro]}osed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  because  it 
involves  implementation  of  a  practice 
which  has  a  material  impact  on  the 
dissemination  of  accurate  options 
quotation  information  and  on  the  public 
interest  in  Usted  options. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  thereof  because  the  rule  will 
allow  the  Exchange  to  enforce  a  practice 
which  has  a  material  impact  on  the 
dissemination  of  accurate  options 
quotation  information. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written,  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 


communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fitjm  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Referraice  Section. 
450  Fifdi  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  4. 1986. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  die  Act,  diat  die 
proposed  rule  change  referenced  above 
be.  and  hereby  is.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pmwiant  to  delegated 
authority. 

Dated:  November  4, 1986. 
Shirley  E.  Hdlis. 

Assistant  Secretary. 

[FR  Doc  86-25827  Filed  11-12-86;  8:45  am] 

BIUJNO  cow  M1M11-H 


[Release  Na  IC-15397;  Rte  Na  811-^7t3] 

Application  and  Opportunity  for 
Hearing;  CNA  Money  Harfcet  Fund.  Inc. 

November  5, 1986. 

Notice  is  hereby  given  that  CNA 
Money  Market  Fund,  Ina.  CNA  Plaza. 
Chicago,  nimois  60685.  registered  as  an 
open-end.  diversified,  management 
investment  company  imder  the 
Investment  Company  Act  of  1940  (the 
"Act"),  filed  an  application  on  Form  N- 
8F  on  September  11. 1986,  pursuant  to 
section  8(f)  of  the  Act  for  an  order 
declaring  that  AppUcant  has  ceased  to 
be  an  investment  company.  AU 
interested  persons  are  referred  to  the 
appUcation  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

The  apphcation  states  that  on  June  27, 
1983,  AppUcant  a  Maryland  corporation 
filed  its  initial  registration  statement 
under  the  Securities  Act  of  1933  and 
under  the  Act  for  an  indefinite  amount 
of  securities  pursuant  to  Rule  24f-2.  The 
applicant  states  a  pre-effective 
amendment  was  filed  on  or  about 
September  20, 1984.  The  applicant 
further  states  that  the  registration  never 
became  effective  and,  therefore,  no 
public  offerings  were  commenced. 
Applicant  states  that  within  die  last 
eighteen  months  it  has  not  transferred 
any  of  its  assets  to  a  separate  trust  the 
beneficiaries  of  which  were  or  are 
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■ecarit]FboMets  of  applicanL  According 
to  i^ipiicaiit  itefaig^t  nootfa  end  net 
asMt  vidM  WW  $2l^4«2Jf0.31  on 
Noveaiber  30^  19B5,  and  tiiat  since  that 
date,  distributioiu  were  made  to  its 
sharehoidns.  Applicant  fiirth»  states 
that  its  Board  of  Directors  anthorized 
the  filing  of  Form  N-8F  on  February  21, 
1986^  and  Febmary  22, 19BB  was  the  date 
on  which  (fistributians  were  begun  in 
connectioB.  with  the  winding  up  (tf  CNA 
Money  Market  Paid,  Ina 

Applicant  states  that  it  has  retained 
no  assets;  it  has  no  d^s;  it  is  not  a 
party  to  any  Utigatian  or  administrative 
proceediog.  Applicant  states  that  it  has 
no  aecurityholders  and  is  not  now 
engaged  not  does  it  propose  to  engage 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  £)ecember  1, 1986,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request  and 
the  specific  issues,  if  any,  of  fact  or  law 
that  are  (hsputed.  Such  request  should 
be  addressed:  Secretary,  Securities  and 
Fvrhange  Commisaioii.  Washington,  DC 
20549.  A  copy  of  such  request  should  be 
served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or,  in 
the  case  of  an  attomey-at-Iaw,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  CommiMioR,  by  the  Dlvuion  of 
Investment  Maaagement  pursuant  to 
delegated  authority. 

Shirley  B.  HsUia, 

AMisUaU  Secretary. 

[FR  Doc.  86-25621  Filed  11-12-86;  8:45  am] 
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No.  IC-15400  (FHa  Na  •12-64S4)] 


TIM  ChaM  Manhattan  Bu*.  NJL. 
AppRcaUon  for  Order  Pennttflng 
Foreign  Cuetody  Arrangementa 

November  S,  198& 

Notice  is  hereby  given  that  die  Chase 
Manhattan  Bank,  N.A.  ("Chase"),  1 
Chase  Manhattan  Maze,  New  Yoric,  NY 
10061,  filed  an  application  on  September 
23, 1986,  for  an  order,  pursuant  to 
section  e(c)  of  the  Investment  Company 
Act  of  1940  ("Act'),  exempting  any 
investment  company  registered  under 
the  Act  other  than  an  investment 
company  registered  under  section  7(d)  of 


the  Act  ("Company"),  Chase  and  Banco 
Oiase  Manhattan,  S.A.  ("Banco  Chase") 
fiom  the  provisions  of  section  17(f]  of 
the  Act  to  permft  Chase,  as  custociQan  of 
the  securities  and  other  assets  of  a 
company  ("Securities"),  or  as 
subcustodian  of  the  Securities  as  to 
which  any  other  entity  is  acting  as 
custodian,  and  auch  other  entity  for 
which  Chase  so  acts,  to  deposit  or  to 
cause  or  permit  the  deposit  of,  such 
Securities  in  Banco  Chase  in  Brazil, 
subject  to  certam  conditions.  AH 
interested  persons  are  referred  to  the 
application  on  9e  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

According  to  tfie  appUcation,  on 
November  20, 19B1,  the  Commission 
granted  an  ordei  (Investment  Company 
Act  Release  No.  12053)  to  permit  Chase, 
as  custodicm  of  (he  Securities  of  a 
company  or  as  subcustodian  of  such 
Securities  as  to  which  any  other  entity  is 
acting  as  custodian,  and  such  other 
entity  for  which  Chase  so  acts,  to 
deposit  or  to  cause  or  permit  the  deposit 
of  such  Securities  in  foreign  banks  and 
foreign  securitie*  depositories  under 
certain  conditions.  Chase  states  that 
such  order  was  amended  (Investment 
Company  Act  Release  No.  14184. 
October  9, 1984)  to  conform  to  certain 
conditions  in  Rule  17f-5  under  the  Act 
adopted  by  the  Commission  on 
September  7, 1984  (Investment  Company 
Act  Release  No.  14132)  (the  order,  as 
amended,  is  referred  to  herein  as  the 
"Existing  Order"). 

Chase  now  proposes  to  deposit 
Securities  in  Brcodl  with  Banco  Chase,  a 
wholly-owned  sabsidiary  of  Chase  that 
is  regulated  in  Brazil  as  a  banking 
institution  by  Cammissao  De  Valores 
Mobiliarios.  Chase  states  that  as  of 
December  31, 1985,  the  shareholders' 
equity  of  Banco  Chase  was  less  than  the 
equivalent  of  U.S.  $100,000,000,  the 
minimum  required  in  order  for  a  foreign 
bank  subsidiary  of  a  U.S.  bank  or  bank 
holding  company  to  be  considered  an 
eligible  foreign  custodian  under  the 
Existing  Order. 

Therefore,  Chase  requests  an  order 
permitting  Chase  to  deposit  Securities  in 
Brazil  with  Banco  Chase  so  long  as  such 
deposit  is  made  in  accordance  with  an 
agreement  whidi  agreement  would  be 
required  to  remain  in  effect  at  all  times 
during  which  Banco  Chase  did  not  meet 
the  shareholders'  equity  requirement  of 
the  Existing  Order,  among  (a)  the 
Company  or  a  custodian  of  the 
Securities  of  the  Company  for  which 


Chase  acts  as  subcustodian,  (b)  Chase 
and  (c)  Banco  Chase,  pursuant  to  the 
terms  of  which  Chase  would  act  as  the 
custodian  or  subcustodian,  as  the  case 
may  be,  of  the  Securities  of  the 
Company  and  Banco  Chase  would  be 
delegated  such  duties  and  obligations  of 
Chase  thereunder  as  would  be 
necessary  to  permit  Banco  Chase  to  hold 
in  ctistody  the  Securities  of  the 
Company  in  Brazil,  provided  that  such 
delegation  would  not  relieve  Chase  of 
any  responsibility  to  the  Company  for 
any  toss  due  to  such  delegation,  except 
such  loss  as  may  result  finm  political 
risk  (e.g.  exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife 
or  armed  hostilities)  and  other  risk  of 
loss  (excluding  bankruptcy  or 
insolvency  of  Banco  Chase)  for  which 
neither  Chase  nor  Banco  Chase  would 
be  liable  under  the  Bxistii^  Order  (e.g.. 
despite  the  exercise  of  reasonable  care, 
loss  due  to  Acts  of  God.  nuclear  incident 
and  the  like).  Chase  undertakes,  as  an 
express  condition  to.  the  requested 
order,  to  comply  with  all  terms  of  the 
Existing  Order,  except  the  shareholders' 
eqtilty  requirement 

According  to  the  application,  the 
Existing  Order  requires  the  costody 
agreement  between  Qiase  and  any 
foreign  custodian  to  provide  that  Chase 
will  indemnify  and  nold  a  company 
whose  securities  are  held  pursuant  to 
such  agreement  han^ess  &om  and 
against  any  loss  occvring  as  die  result 
of  the  failure  of  a  foreign  custodian 
holding  such  Securities  to  exercise 
reasonable  care  with  respect  to  the 
safekeepmg  of  such  Securities  to  the 
same  extent  that  Chase  would  be 
required  to  indemni^  and  hold  such 
Company  harmless  if  Chase  itself  were 
holding  such  Securities  in  New  York. 
Chase  states  that  such  indemnity 
provides  financial  siqiport  to  contractual 
responsibility  in  addition  to  that 
afforded  by  the  shareholders'  equity  of  a 
foreign  bank  and  that  the  agreements  of 
Chase  with  respect  to  Banco  Chase  will 
afford  protection  significantly  beyond 
such  indemnificatioa  Chase  also  states 
that  it  maintains  a  Bankers  Blanket 
Bond,  which  provides  standard  fidelity 
and  non-negligent  loss  coverage  with 
respect  to  securities  which  may  be  held 
in  die  offices  of  Chase's  subsidiary 
banks  and  die  offices  of  non-affiliated 
foreign  banks  which  may  be  utilized  as 
subcustodians  by  Chose.  Chase 
represents  that  it  will  maintain  such 
coverage  so  long  as  it  is  available  at 
reasonable  cost 

Pursuant  to  the  Existing  Order.  Chase 
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states  that  it  must  waitaBl  to  eacli 
Company  that  (he  l>■taM^^^»4 
procedures  to  be  followed  by  each 
Toreiign  bank  holdmg  such  Company'a 
Securities,  in  the  opinion  of  Chase  after 
due  inquiry,  afford  protection  for  such 
Compmy's  Securfties  that  is  at  least 
equal  to  that  afforded  by  Chase's 
established  procedures  with  lespect  to 
similar  securities  held  by  Chase  in  New 
York.  Chase  also  states  that  in  selecting 
a  subcustodian  under  the  Easting 
Order,  it  takes  into  consideration  fte 
financial  strength  of  the  subcustodian, 
its  general  reputation  and  standing  in 
the  country  in  which  ft  is  located,  its 
ability  to  provide  effidentiy  IIm 
custodial  services  required  and  die 
relative  costs  for  the  services  to  be 
rendcFed. 

Chase  represents  that  it  has  taken  the 
foregoing  foctors  into  consideration  fat 
its  selection  of  Banco  Chase  to  ad  as  a 
subcBstodSan.  Chase  beUeves  that 
Banco  Qiase  has  financial  resources 
totally  adequate  to  meet  its  contractual 
responsibilSties  as  sitbcustodian  of 
Chase  and  that  it  eiijoys  aa  p-^/»UyBt 
reputotion  in  Brazil,  Chase  tuhmiti  that, 
based  upon  the  protectioiis  provided  ^ 
the  Existing  Order  aad  the  qiialffieatioBs 
of  Banco  Chase  ostliaed  ^lovc,  the 
requested  exeBption  is  appiopiiate  in 
the  public  httenst  and  consistaBt  wi& 
the  protecttoB  of  imrestocs  nd  the 
purposes  fairiy  kneaded  by  the  pQbcy 
and  provisioas  of  te  Act 

NOTICE  ISFUR-nSR  GIVEN  i^at 
any  inteiestcd  person  wishiqs  to  request 
a  hearing  on  the  applleatieR  may,  not 
Irter  tfum  December  1, 1988,  at  K39p.m., 
do  so  by  sabrahtEBg  a  written  request 
setting  for*  the  nature  of  Ms  interest, 
the  reason  for  such  request,  and  the 
specific  issues,  if  any.  of  fact  or  hw  tiiat 
are  disputed,  to  fbe  Secretary,  Securib'es 
and  Exchange  Commission.  Washington, 
DC  20549.  A  copy  of  such  request  shall 
be  served  personally  oi  by  inil  upon 
Chase  at  the  address  stated  above 
Proof  of  such  service  (by  affidavit,  or  in 
the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  wHh  the 
request.  After  said  date  an  order 
disposing  of  the  apphcatioa  will  be 
issued  as  of  coarse  unless  ttie 
CommissioB  orders  a  heaiii^  upon 
request  or  upon  its  own  siotian. 

For  the  Conrarission,  by  the  Dhriiion  of 
Investment  Manageiueul.  pursaant  to 
oeie^flleu  wutoi  ily. 

SUiiey  E.  RoBi], 

Assistant  Secretary. 
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Notice  H  heieby  ^vea  flnt  Tlw 
MuBicqial  Bond  PhmL,  The  MMndpal 
Boad  Tniift  and  tb«  PiaineWebbcp 
Patbfindefs  Ttust  fTtasts'*),  aad 
PaineWridier  haaorpanrtod,  ipoasor  of 
die  Trusts  T'Spoasar^,  cofledrvsly  wi« 
Trusts.  "Applteaats")'  1285  Avtooe  at 
the  Amcficas»  Nnr  Yeric  NY  lOBl,  fied 
an  anilicatiaaae  May  12,  igOB,  nd  w 
■nwnAaent  terela  on  Octobo-Zt  1988, 
for  aa  osdei;  pvsaaat  to  secttoiw  8(0) 
and  17(b)  of  the  lawsstment  Conpany 
Act  of  liMO  ("AdT)  exemptfa^ 
Applicants  from  scetiaa  17(aK2)  ot  tlto 
Act,  to  die  cxtoBtawxsaary.  toperauf 
the  Trusts  to  scA  ocrtaiB  portfolio 
secoities  thioagh  iadepeodsnt  dcartog 
btokets  toporchaacrs.  wUck  aiay 
include  die  Spoaaor.  i^plicants  shw 
request  tet  sock  fdlef  estsad  to  ftttan 
unit  investment  trusts  sponsored  by  the 
SpoBsor,  sabject  to  Urn  same  tonus  and 
conditians  sat  forth  hi  te  appKcatioa. 
All  interested  pcfseaa  ase  reinred  to  the 
applicatioa  on  fiia  widt  Am  CoauBssaoB 
for  a  stotensiit  of  te  lepteaeatatioiis 
contained  theieiu.  arfaieb  mie 
suBHaarizad  bekar.  aad  to  dw  Act  for 
the  rdevaat  priiiMiiiiii  tereof. 

Accardias  to  tte  appbcatioa,  eadi 
Trust  is  a  rs^teisd  wM  ivastment  troat 
under  the  Act  Aat  issaes  snes 
("SeriesT^  eadi  of  wdiidLia  sepaiateiy 
registered  anda  the  Seearites  Act  of 
19»  {"1983  Act")  witk  respect  to  the 
sale  o<  uMte  ("Uoito")  that  reptsseut  a 
fractioaaioBdrvided  iBteieat  m  sadi 
Scries.  Applicants  state  6al  sack  Series 
of  the  Trust  iavcsts  in  secsaities 
consisliaK  ef  debt  obligations  d  states, 
mmiidpHlities.  p«di)ic  authorities  uid 
otiier  public  sabdMsioas  ("Municipal 
Bonds").  Applicants  also  state  that  tke 
Muaicipal  Beads  are  exeaipC  bom 
registi-^cn  nndcr  the  1833  Act  and  diat 
the  interest  on  each  sadi  Bead,  in  the 
opinioa  ef  Bond  couaael,  is  exempt  from 
federal  incooie  taxation. 

Applicants  state  that  the  trustee  for 
the  Trusts  CTrustee")  is  not  permitted  to 
vary  investmeitfsar  to  purchase 
Munic^Md  Bonds  except  topucchase 
replaceniait  Munic4>al  Beads  for  failed 
contracte.  The  Trustee  is  sulhoiiced  to 
sell  securitiss  prkx  to  matority  nAnea 
necessary  to  meet  expensca.  ia  atder  to 
meet  ludoaptioa  ab^atioas  to 
Unidiokkrs.  or,  aa  Greeted  by  the 
Sponsor,  to  the  ev«U  of  oartato  aaitmal 
adveiae  credit  deactopmeato.  such  aa 
defaults  ef  aaioanto  (toe  or  detsak  on 
amounto  due  on.  oilier  secuiitws  (tf  the 


Munich  ] 
intetesasofl 

Accordfaf  to  the  ^iplieattoB, 
munk^al  bends  are  taded  after  hritid 
issaanee  to  a  dealer  market  fa  whidi 
there  is  no  siagie  ebtainaMe  prfcev 
Appfic^ito  state  that  when  the  sale  of 
MoBJkJpal  Bonds  is  necessary  there  are 
two  priadpd  netfiods  whereby  the 
Trostee  may  sril  sack  Bonds.  Ffavt  the 
Trustee  may  approach  a  muirfier  of 
dealers  and  seB  to  the  dedermd±ig  the 
highest  bid.  Or,  fte  Thtstee  may  iriace 
an  order  to  s^  Manfcipal  Bonds  widi 
one  dealer  ["fatroducing  Dealer^,  adio 
retaiBS  an  nnaffHfated  bnricer  ^Clearing 
Broker")  to  conmunicate  the  availabifity 
or  the  Bondb  tfami^  one  of  two  wire 
services  to  300-400  dealers.  Ponuan!  to 
a  prnr  ortter  (ui  vestment  Compai^  Act 
Release  No.  14371.  February  21, 1985), 
the  Sponsor  is  pennitted  to  act  as 
bitroduiing  Dealer  when  Municipal 
Bonds  are  sold  through  a  wire  sjFstem  by 
the  Qeaiuig  Broker. 

AppBcanta  state  diat  expoience  has 
shown  that  die  use  of  a  %viie  service 
general^  produces  a  hig^t  price 
because  it  results  m  much  better 
exposure  of  the  ofiinings  of  Municipal 
Bonds  to  potential  purchasers  m  a 
market  that  is  widely  competitive  end 
anonymous.  Hie  wire  services  announce 
offers  over  the  wire,  spediying  the 
security,  principal  amount  oSiered,  aad 
any  price  and  Hmtug  limitation  but 
nether  die  uftimate  seHo-nor  the 
Intnxfodng  Dealer  acting  on  its  behalf 
are  lavealad.  Amilicanto  represent  that 
the  Clearing  Broker  coordinates  the 
receipt  of  all  bids  and  selects  the  hi^iest 
bidder. 

Acconitog  to  tke  applkatioB, 
iBstructions  to  sell  Mimidpai  Bonds 
coaw  freai  an  officer  of  the  Spoasoi's 
Unit  Trust  Department,  «4ach  a  part  irf 
the  ^oaaor's  CoBSinaer  Markets  Group. 
Ajylkaato  represent  that  althou^ 
Municipal  Beads  d)qx>8ited  to  a  Series 
may  be  acquired  from  the  Sponsor's 
Capital  Markets  Groupi.  which  is  among 
the  largest  undeiwiituis  ot  and  deaters 
in,  municipal  securities,  die  personnel 
aad  cpsrations  of  the  Unit  Trast 
Department  and  the  Capital  Maricets 
Group  are  entirely  separate  and  die 
Capital  Merkcto  Groiqi  will  not  have 

moailKtag  the  Toasts'  partCidios  and 
will  not  soiicit  aay  sales  froB  Ae  Trusts' 
portfokoa  Appbcante  stete  that 
persoanei  of  the  Capital  Markets  Groop 
■My  be  coasolted  froai  time  to 
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about  th»4iidity  of  cMinicteaiBoBd 
heUbyaSariM. 

Aiqriicanta  «oto  tfiat^eeaiiM  leetion 
17(8X2)  of  Hm  Act  geann^ptoiybUs 
affiliated  petaoBi  of  a  fegi^arMi 
investment  coaqMay  from-purefaastng 
securities  from  audi  regittefed 
investment  compai^^  dia  Clearing 
Brokers  have  been  instructed  not  to 
accept  any  bids  received  &tim  the 
Sponsor  or  its  affiliate*.  AppUcants  state 
that  excluding  the  Trusts  from  receiving 
such  bids,  notwitbstamlhig  that  the 
nutfket  reached  by  the  wire  services  is 
both  widely  competitive  and 
anonymous,  may  frvqaently  cause  the 
TrusU  to  be  denied  the  best  available 
price.  Therefore,  Applicants  request  an 
order,  pursuant  to  sections  6(c)  and 
17(b)  of  the  Act  to  permit  the  Trusts  to 
sell  Municipal  Bonds  throu^^  a  wire 
service  to  the  highest  bidder,  including 
the  Sponsor. 

Applicants  contend  that  the  Sponsor's 
role  as  Introducing  Dealer  will  not  affect 
the  anonymity  or  fairness  of  the 
contemplated  affiliated  transactions.  In 
this  regard.  Applicants  state  that  the 
transactions  will  be  effected  blindly 
through  the  Clearing  Brokers,  who  in  all 
cases  will  be  an  independent  party. 
Applicants  state  that  when  selling  a 
Trust's  Municipcd  Bonds,  the  Sponsor's 
Consumer  Markets  Group  would  act  as 
Introducing  Dealer  and  the  Sponsor's 
Capital  Markets  Group  would  act  as 
purchasing  dealer,  and  that  both 
departments  have  separate  personnel, 
location,  facilities,  credit  analysts  and 
purposes  and  will  not  consult  with  each 
other  concerning  the  sale  or  purchase  of 
any  Municipal  Bond.  Applicants  assert 
that  the  objective  that  the  Sponsor  as 
Introducing  Dealer  may  have  in  selling  a 
Municipal  Bond  le.g..  to  meet 
redemption  obligations,  to  pay  Trust 
expenses,  as  well  as  credit  or  market 
factors)  would  have  no  relation  to  the 
objective  that  the  Sponsor  as  puiY:hasing 
dealer  would  have  in  purchasing  such 
Municipal  Bond  [e.g.,  for  a  subsequent 
purchaser  wanting  to  purchase  such 
security).  Finally,  the  Clearing  Brokers 
will  be  instructed  to  obtain  the  best 
available  price  and  therefore  the 
Sponsor,  as  purchasing  dealer,  could  not 
purchase  a  Muncipal  Bond  unless  its  bid 
were  higher  than  the  best  price 
available  from  unaffiliated  purchasing 
dealers. 

Applicants  agree  that  in  order  to 
minimize  the  possibiUties  of  over- 
reaching in  Municipal  Bonds 
transactions,  the  following  conditions 
will  apply  to  the  requested  order  (1)  The 
Unit  Trust  Department  of  the  Sponor 
will  not  advise  its  Capital  Markets 
Group  or  the  municipal  securities  dealer 


department  of  any  other  broker-dealer 
when  giving  instructions  to  sell  a 
Municipal  Bodd:  (2)  The  Clearing  Broker 
will  be  independent  of  the  %»nsor  in  all 
cases;  (3)  Offers  will  be  made  through  a 
major  wire  service  in  municipal  bonds 
and  will  be  kept  open  for  three  hours 
after  initial  appearance  on  the  wire, 
which  time  petiod  will  not  be  reduced  to 
less  than  two  hours  in  the  discretion  of 
the  Clearing  Bhiker  in  a  declining 
market;  (4)  The  Sponsor's  bid  will  be 
accepted  only  if  a  minimum  of  three  bids 
are  received  from  peraons  other  than  the 
Sponsor  or  its  afHliates;  (5)  The  Trustee 
will  be  instructed  not  to  inquire  as  to  the 
identify  of  a  bklding  purchasing  dealer, 
and  if  it  receives  such  information,  will 
not  transmit  it  to  the  Sponsor  or  any 
agent  thereof;  and  (6)  Qearing  Brokers 
effecting  the  sales  will  be  instructed  to 
obtain  the  best  available  price  and 
execution  and  will  instruct  the  wire 
services  not  to  report  any  bid  from  the 
Sponsor  unless  it  is  higher  than  the  best 
price  available  fit)m  unaf^iated  broker- 
dealers. 

Applicants  assert  that  sale  of  the 
Trusts'  Municipal  Bonds  through  the 
means  of  an  independent  wire  services 
subject  to  the  conditions  described 
above  will  enable  the  Trusts  to  obtain 
the  highest  available  price  without 
eliminating  the  significant  segment  of 
possible  buyers  represented  by  the 
Sponsor's  Capital  Markets  Group. 
Applicants  further  assert  that  the 
proposed  terms  and  conditions  of  the 
contemplated  affiliated  transactions, 
including  die  consideration  to  be  paid  or 
received,  are  reasonable  and  fair  and  do 
not  involve  overreaching  on  the  part  of 
any  person  concerned,  are  consistent 
with  the  policies  of  the  Trusts  as  recited 
in  their  registration  statements  and 
reports  filed  under  the  Act.  Applicants 
also  assert  that  the  requested  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  1, 1986,  at  5:30  p.m.,  do 
so  by  submitting  a  written  report  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant(s)  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  attomey-at-law,  by 
certificate)  shall  be  filed  with  the  -  — 


request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commiuion.  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis. 
Aasistant  Secretary. 

(FR  Doc.  86-25628  Fifed  11-12-86:  8:45  am] 
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[File  No.  22-16039] 

Application  and  Opportunity  for 


Notice  is  Hereby  Given  that  LTV 
Corporation  ("Applicant")  has  filed  an 
applicaton  pursuant  to  clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  ("Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
("Commission")  that  the  successor 
trusteeship  of  Valley  Fidelity  Bank  and 
Trust  Company  ("Rdelity")  under  four 
indentures  of  the  Applicant  heretofore 
qualified  under  the  Act  is  not  so  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  die  public 
interest  ot  for  the  protection  of  investors 
to  disqualify  Fidelity  fit>m  acting  as 
trustee  under  any  of  such  indentures. 

Section  310(b)  of  the  Act  provides,  in 
pertinent  part,  diat  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  conflicting  interest  it 
shall,  within  90  days  after  ascertaining 
that  it  has  such  conflicting  interest 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  section 
provides,  in  effect  that  with  certain 
exceptions,  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  {mother  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  said  Subsection  (1),  there 
shall  be  excluded  from  the  operation  of 
this  provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding  if  the  issuer  shall  have 
sustained  tihe  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disquaUfy 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  alleges  that  1.  The 
Applicant  has  outstanding  9~Vi% 
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Sinking  Fund  Debentures  due  Felmiary 
1, 1997  ("9-y4%  Debentures")  issued 
under  an  indentiuv  date  as  of  February 
1. 1977  ("1977  Indenture"),  between  the 
Applicant  and  MBank  of  Dallas, 
National  Association  ("MBank"),  as 
Trustee,  which  1977  Indentiire  was 
heretofore  qualified  under  the  Act  The 
9-V4%  debentures  were  registered  under 
the  Securities  Act  of  1933  ("1933  Act"). 

2.  The  Applicant  has  outstanding 
13-%%  SiiUdng  Fund  Debentures  due 
December  1,  2002  ("13-%%  Debentures") 
issued  under  an  indenture  date  as  of 
December  1. 1982  ("1982  Indenture"), 
between  the  AppUcant  and  MBank.  as 
Trustee,  which  1962  Indenture  was 
heretofore  qualified  under  the  Act  The 
13-%%  Debentures  were  registered 
under  1933  Act 

3.  The  Applicant  has  outstanding  14% 
Sinking  Fund  Debentures  due  August  15, 
2004  ("14%  Debentures")  issued  under 
an  indenture  date  as  of  August  15, 1984 
("1984  Indenture"),  between  the 
Applicant  and  MBank,  as  Trustee,  which 
1984  Indenture  was  heretofore  qualified 
under  the  Act  The  14%  Debentures  were 
registered  under  the  1933  Act. 

4.  The  Applicant  has  outstanding 
10%%  Senior  Reset  Notes  due  March  15. 
1999  ("10%  Notes")  and  15%  Senior 
Notes  due  January  15,  2000  ("15% 
Notes")  issued  under  an  indenture  dated 
as  of  May  30. 1986  ("1986  Indenture"), 
between  the  Applicant  and  MBank.  as 
Trustee,  which  1986  Indenture  was 
qualified  under  the  Act.  The  10%% 
Notes  and  the  15%  Notes  were  exempt 
for  registration  under  the  1933  Act. 

5.  On  September  30, 1986,  Fidelity  was 
appointed  as  successor  trustee  to 
MBank  under  the  1977  Indenture,  the 
1982  Indenture,  the  1984  Indenture  and 
the  1988  Indenture  (collectively,  the 
"Indentures"). 

6.  The  AppUcant  is  in  default  under 
the  Indentures  by  virtue  of  having  filed 
on  July  17, 1986.  a  petition  under 
Chapter  11  of  the  United  States 
Bankruptcy  Code  in  the  United  States 
Bankruptcy  Court  for  the  Southern 
District  of  New  York,  and  its  failure  to 
make  any  interest  payments  due  on  the 
9y4%  Debentures,  the  13%%  Debentures, 
the  14%  Debentures,  the  10%  Notes  and 
the  15%  Notes  (collectively,  the 
"Securities")  after  such  date. 

7.  The  Applicant's  obligations  under 
the  Indentures  and  the  Securities  issued 
thereunder  are  wholly  unsecured  and 
rank  pari  passu  inter  se. 

8.  In  the  opinion  of  the  Applicant,  the 
provisions  of  the  Indentures  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  so  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
any  holder  of  any  of  the  Debentures 
issued  under  the  Indentures  to 


disqualify  Fidelity  from  acting  as 
successor  trustee  under  any  of  the 
Indentures. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  its  appUcation.  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commission 
which  the  respect  to  its  application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  Application 
File  No.  22-16039,  which  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room.  450  Fifth  Street  NW.. 
Washington.  DC  20549. 

Notice  is  Further  Given  that  any 
hiterested  person  may.  not  later  than 
November  30, 1986,  submit  to  the 
Commission  his  views  or  any 
substantial  facts  bearing  on  this 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  St, 
NW.  Washington,  DC  20549.  and  should 
state  briefly  die  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reasons 
for  the  request,  and  the  issues  of  fact 
and  law  raised  by  the  application  which 
he  desires  to  controvert.  Persons  who 
request  the  hearing  or  advice  as  to 
whether  the  hearing  is  ordered  will 
receive  all  notices  and  orders  issued  in 
this  matter,  including  the  date  of  hearing 
(if  ordered]  and  any  postponements 
thereof.  At  any  time  after  such  date,  an 
order  granting  the  application  may  be 
issued  upon  request  or  upon  the 
Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis, 

Aaaiatant  Secretary. 

[FR  Doc.  8&-25562  Filed  11-12-86;  8:45  am) 

BILLMO  CODE  MIO-OI-M 


[(Mmm  No.  IC-15394;  (File  No.  81 1-1607)] 

ResourcM  Growtti  Fund;  Proposal  to 
Terminate  Registration  Under  ttie  Act 

November  4. 1986. 

Notice  is  hereby  given  that  the 
Commission  proposes,  pursuant  to 
section  8(f)  of  the  Investment  Company 
Act  of  1940  ("Act"),  to  declare  by  order 
upon  its  own  motion  that  Resources 
Growth  Fund,  Inc.  ("Fund"),  registered 
under  the  Act  as  an  open-end, 
diversified,  management  company,  has 
ceased  to  be  an  investment  company  as 
defined  in  the  Act. 


Information  contained  in  the  files  of 
the  Commission  indicates  that  the  Fund 
was  organized  on  November  30, 1967, 
and  that  it  registered  under  the  Act  on 
February  23, 1968  by  filing  a  Form  N-8A. 
In  mid-1983,  the  Fund's  contract  with  its 
investment  adviser.  Resources  Capital 
Corporation  ("RCC"),  expired.  This 
contract  was  not  renewed  because,  for 
reasons  unrelated  to  the  Fund.  RCC  had 
determined  not  to  continue  its 
operations.  RCC  withdrew  its 
registration  as  an  investment  adviser 
effective  July  17. 1984.  Thereafter,  all  but 
one  of  the  directors  of  the  Fund 
resigned,  leaving  Mr.  Bruce  Glaspell,  the 
president  of  the  Fund,  as  its  only 
remaining  director. 

By  August  15. 1983,  all  investment 
activity  of  the  Fund  had  been 
terminated,  and  the  proceeds  of 
portfolio  liquidation  in  the  amount  of 
$75,902.60  had  been  placed  with  Wells 
Fargo  Bank.  San  Francisco.  This  amount, 
together  with  a  checking  account 
balance  of  $6,510.83  was  thereafter 
transferred  to  Manufacturers  Hanover 
Trust  Company.  San  Francisco.  In 
August  1963,  Mr.  Glaspell  retained 
Kermeth  M.  Christison,  Esq.  to  wind-up 
the  Fund's  affairs  in  an  orderly  manner, 
by  means  of  a  volimtary  redemption  of 
outstanding  shares.  Arrangements  were 
made  for  payment  of  the  Fund's 
liabilities.  Thereafter,  a  March  12. 1984 
letter  ("letter")  was  sent  to  shareholders 
advising  them  of  these  circumstances 
and  encouraging  them  to  tender  their 
shares  for  redemption  because  the 
Fimd's  size  made  it  uneconomical  to 
resume  operations.  This  letter  also 
stated  that  with  respect  to  shareholders 
who  could  not  be  located,  or  who  for 
any  reason  did  not  respond  to  this  letter, 
any  monies  remaining  in  the  Fimd's 
account  with  Manufacturers  Hanover 
Trust  Company  would  escheat  to  the 
State  of  Cahfomia  after  a  period  of 
seven  years  from  the  termination  of  the 
redemption  period,  according  to 
procedures  prescribed  by  California 
law.  However,  any  shareholder  would 
be  able  to  request  redemption  during  the 
seven  year  period.  Further,  the  letter 
represented  that  as  required  by  the  Act. 
the  books  and  records  of  the  Fund 
would  be  retained  for  a  period  of  six 
years  under  the  control  of  Mr. 
Christison's  law  firm  and  could  be 
reviewed  by  any  shareholder.  Finally, 
the  letter  advised  shareholders  that 
upon  completion  of  the  redemption 
period,  if  was  Mr.  Glaspell's  intention 
that  the  Fund,  a  a  corporate  entity,  be 
legally  dissolved. 

As  a  result  of  the  letter,  twenty 
shareholders  requested  and  received 
redemptions  of  $72,808.78  for  5,909.808 


I 
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shares.  Twenty  aharebolden  could  not 
be  located,  leaving  a  total  of  $ia88a68 
for  883w6ee  shares  unredeemed.  In  1984. 
this  remaining  balance  was  placed  in  a 
trust  account  at  Crocker  Bank.  Tiburon- 
Belvedere  #113.  CA  94820.  bearing  the 
name  "Resources  Growth  Fund.  Inc., 
Kenneth  M.  Christison.  Trustee." 
Crocker  Bank  has  since  been  acquired 
by  Wells  Fargo  Bank,  whidi  presently 
maintains  the  trust  account  at  the 
aforementioned  location,  in  the  amount, 
approximately,  of  $12,000  for  remaining 
shareholders  of  the  Fund,  and  will 
continue  to  do  so  during  the 
escheatment  period.  On  the  basis  of  the 
foregoing,  it  appears  that  the  Fund  is  no 
longer  an  investment  company. 

Section  8(0  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion,  finds 
that  a  registered  investment  company 
has  ceased  to  be  tm  investment 
company,  it  shall  be  so  declare  by  order 
and  upon  the  taking  effect  of  that  order, 
the  registration  of  that  investment 
company  shall  cease  to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  appUcation  may,  not  later 
than  November  18, 1988.  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
DC  2054a  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  86-25565  Filed  11-12-86:  8:45  am) 

■LUNQ  CODE  M10-41-M 


[Ratoase  No.  IC-15396:  HI*  No.  812-6450] 

Application  and  Opportunity  for  a 
Hearing;  SAFECO  Ufa  Insurance  Co., 
etal. 

November  5. 1986. 

Notice  is  hereby  given  that  SAFECO 
Life  Insurance  Company  (the 
"Company").  SAFECO  Resource 
Variable  Account  B  (the  "Account"), 
and  SAFECO  Securities.  Inc..  SAFECO 


Plaza,  Seattle,  Washington  98185, 
(referred  to  collectively  as 
"Applicants"),  filed  an  application  on 
August  8, 1966.  and  amendments  thereto 
on  September  8.  and  October  9, 1986.  for 
an  order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  granting 
exemptions  from  sections  26(a)(2]  and 
27(c)(2)  of  the  Act  to  permit  the 
deduction  of  mortality  and  expense  risk 
changes  fi^m  the  assets  of  the  Account 
in  connection  with  the  issuance  of 
certain  variable  annuity  contracts 
("Contracts").  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  rules  thereunder  for  the  text  of 
the  relevant  provisions. 

Applicants  state  that  the  Company  is 
a  Washiogton  stock  life  insurance 
company.  Applicants  state  that 
SAFECO  Securities,  Inc.  is  the  principal 
underwriter  of  the  Account  Applicants 
also  state  that  the  Account  was 
established  by  the  Company  on 
February  8, 1980,  in  accordance  with  the 
provisions  of  Washington  insurance 
law,  and  that  it  is  a  separate  investment 
account  to  which  owners  of  the 
Contracts  may  allocate  purchase 
payments  to  support  benefits  payable 
under  the  Contracts.  Applicants  further 
state  that  the  Account  is  registered 
under  the  Act  as  a  unit  investment  trust 
and  will  invest  assets  related  to  the 
Contracts  solely  in  shares  of  SAFECO 
Resources  Series  Trust. 

Applicants  state  that  the  Contracts 
are  group  contracts  which  provide  for  a 
surrender  charge  upon  a  partial  or  total 
surrender  of  a  Contract  or  participant 
account  prior  to  the  aimuity  date. 
Applicants  state  that  this  charge  applies 
only  to  purchase  payments,  made  in  the 
five  certificate  years  preceding  the  year 
of  surrender.  The  amount  is  equal  to  9 
percent  of  the  amount  withdrawn  in  the 
first  two  certificate  years  with  respect  to 
each  piurchase  payment  and  declining 
by  1  percent  in  each  of  the  next  four 
certificate  years  thereafter  such  that  on 
a  first-in-first-out  basis,  there  is  only  a 
5%  charge  applicable  to  amounts 
withdrawn  in  the  sixth  and  subsequent 
certificate  years;  no  charge  is  appUed  to 
amounts  withdrawn  representing 
purchase  payments  five  certificate  years 
prior  to  the  surrender  date.  Applicants 
also  state  that  the  surrender  charge  may 
be  insufficient  to  cover  all  costs  relating 
to  the  distribution  of  the  Contracts. 

Applicants  state  that  an 
administrative  charge  of  $15.00  will  be 
assessed  against  a  participant's 
accumulation  account  value  in  each 
calendar  year  pnor  to  the  annuity  date. 


This  charge,  accordaig  to  the 
Applicants,  is  guaranteed  not  to 
increase  about  $25.00  for  the  life  of  the 
Contract  and  is  assessed  in  equal 
amounts  against  eadi  Division  of  the 
Account  in  which  a  participant  has 
accumulations.  Appucants  state  that 
this  charge  is  designed  to  reimburse  the 
Company  for  certain  expenses  incurred 
in  establishing  and  maintaining  the 
records  relating  to  participant  accounts 
and  to  a  Contract  participating  in  the 
Account. 

Applicants  state  that  a  charge  is 
assessed  against  Account  assets  at  an 
annualized  rate  of  1.25  percent  of  the 
average  daily  net  asset  value  of  the 
Account  attributable  to  the  Contracts. 
According  to  the  application,  0.75  prcent 
of  this  charge  is  intended  to  compensate 
the  Company  for  assuming  the  risk  that 
its  actuarial  estimate  of  mortality  rates 
may  prove  erroneous  (Le..  the  risk  that  a 
participant  may  receive  annuity  benefits 
for  a  period  longer  than  that  reflected  in 
the  Contract's  annuity  rates  or  may  die 
at  a  time  when  the  death  benefit 
guaranteed  by  the  Contract  is  higher 
than  the  accumulation  value  of  &e 
participant's  accumulation  accoimt);  and 
0.50  percent  of  this  charge  is  intended  to 
compensate  the  Con4)any  for  assuming 
the  risk  that  administrative  charges, 
which  are  guaranteed  not  to  increase, 
may  prove  insufficient  to  cover 
expenses  actually  incurred.  Applicants 
represent  that  accumulation  amounts 
used  to  purchase  anauity  ben^ts  are 
applied  at  aimuity  rates  guaranteed  in 
the  Conti*act.  Applicants  state  that  the 
annuity  tables  contained  in  the 
Contracts  are  based  cm  the  1983  Group 
Annuity  Mortahty  Table,  projected,  with 
an  age  setback  of  one  year  if  the  annuity 
payment  begins  in  the  year  2000-^2000, 
two  years  if  the  annuity  payment  begins 
in  the  year  2010-2019  and  an  additional 
one  year  setback  for  each  additional  ten 
years  following. 

Applicants  represoit  that  charges  for 
the  Company's  assumption  of  mortality 
and  expense  risks,  which  are  guaranteed 
not  to  increase,  are  reasonable  in 
relation  to  the  risks  assumed  and 
guarantees  provided  in  die  Contracts. 
Applicants  submit  that  this 
representation  is  based  upon  an 
analysis  of  the  mortality  risks,  (taking 
into  consideration  such  factors  as  the 
guaranteed  annuity  purchase  rates)  the 
expense  risks  (taking  into  consideration 
charges  against  separate  account  assets 
for  other  than  mortality  and  expense 
risks)  and  the  estimated  costs,  now  and 
in  the  future,  of  certain  contract 
features.  Applicants  state  that  the 
Company  has  incorporated  its  analysis 
into  a  memorandum  which  it  will 
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maintain  and  make  available  to  the 
Commission  or  its  staff  upon  request. 

Applicants  represent  that  under 
certain  circumstances,  profit  derived 
from  the  mortaUty  and  expense  risk 
charge  may  be  viewed  as  providing  for  a 
portion  of  the  costs  relating  to 
distribution  of  the  Contracts.  AppUcants 
state  that  the  Company  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangement  will  benefit  the  Account, 
the  owners  of  the  Contracts  and 
participants  thereunder.  Applicants 
state  that  the  Company  has  taken  into 
consideration,  among  other  things,  that 
the  sales  load  is  imposed  only  if  a 
contractowner  surrenders  the  Contract 
and  that  in  the  interim,  those  funds  are 
invested  on  behalf  of  contractowners 
and  participants.  Applicants  represent 
that  the  bases  for  the  Company's 
conclusion  have  been  incorporated  into 
a  memorandum,  which  the  Company 
will  maintain  and  make  available  to  the 
Commission  or  its  staff  upon  request. 

The  Company  represents  that  the 
assets  of  the  Account  will  be  invested 
only  in  a  management  investment 
OHnpany  which  undertakes,  in  the  event 
it  should  adopt  a  plan  for  financing 
distribution  expenses  pursuant  to  Rule 
12b-l  under  the  Act  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  the  majority  of  whom  are  not 
"interested  persons"  of  the  management 
company  within  the  meaning  of  section 
2(aKl9)oftheAct 

Applicants  request  exemption  bom 
sections  26(a)(2)  and  27(c)(2)  to  the 
extent  necessary  to  deduct  from  the 
Account  a  daily  asset  charge  for 
mortahty  and  expense  risks  which 
amounts  to  an  aggregate  of  1.25%  per 
annum  (consisting  of  approximately 
.75%  for  mortahty  risks  and 
approximately  .50%  for  expense  risks). 

Notice  is  further  given  that  any  person 
wishing  to  request  a  hearing  on  the 
application  may,  not  later  than 
December  1, 1986,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  or  her  interest  the 
reasons  for  the  request  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed.  Such  request  should  be 
addressed  to:  Secretary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  A  copy  of  the  request  should  be 
served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


For  the  Conuniasion,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shiriey  E.  Hollia, 
Assistant  Secretary. 

[FR  Doc.  86-25563  FUed  11-12-86;  8:45  am] 
BlUMa  CODE  MIP-OI-M 


[RetoM*  Na  IC-15393;  FN*  No.  812-6468] 

Universal  BiOCO  Corp^  FWng  of 
Application  Pursuant  to  Ssction  6(c)  of 
ttM  Act  for  an  Order  Exempting 
Applicant  From  all  Provisions  of  the 
Act 

November  4, 1988. 

Notice  is  hereby  given  that  Universal 
BIDCO  Corporation  ("AppUcant"),  1400 
North  Woodward  Avenue,  Suite  100, 
Birmingham,  Michigan  48011.  a  Michigan 
corporation  which  is  seeking  to  be 
Ucensed  as  a  "business  and  industrial 
development  corporation"  under  Act  No. 
89  of  the  Michigan  PubUc  Acts  of  1986 
("BIDCO  Act"),  filed  an  apphcation  on 
August  29, 1986.  and  an  amendment 
thereto  on  October  21, 1986,  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act"),  requesting  an  order 
exempting  AppUcant  bom  all  provisions 
of  the  Act  Ail  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  applicable 
provisions  thereof. 

AppUcant  represents  that  the  BIDCO 
Act  and  AppUcant's  Ucensure 
thereunder  are  part  of  an  economic 
development  incentive  for  the  State  of 
Michigan.  AppUcant  states  that  its 
purposes  are  mandated  by  statute  to 
render  financial  and  management 
assistance  to  business  firms  primarily  in 
tiie  State  of  Michigan.  To  this  end, 
AppUcant  wiU  engage  in  debt  financing, 
equity  financing  and  leasing 
transactions  designed  to  funiish 
innovative  financing  to  deserving 
businesses  which  may  otherwise  be 
unable  to  obtain  conventional  bank 
financing.  AppUcant  will  have  the  power 
to  make  loans,  invest  in  securities,  and 
own  real  and  personal  property  and 
lease  the  same  to  other  businesses.  It  is 
anticipated  that  Applicant  wiU  provide 
financing  and  management  assistance 
principally  to  entities  doing  business  in 
Michigan.  AppUcant  anticipates  that  the 
majority  of  its  investments  will  be  in 
medium  terms  loans,  similar  to 
conunercial  loans.  Unlike  typical 
investment  companies  regulated  under 
the  Act  Applicant  argues  that  its 
investments  in  securities  will  be  almost 
exclusively  limited  to  direct  acquisitions 


from  the  issuer  in  transactions  not 
involving  any  public  offering.  Other  than 
obligations  of  the  United  States  and 
highly  rated  debt  obligations  of  publicly- 
held  domestic  corporations,  AppUcant 
does  not  propose  to  acquire  any 
significant  investments  in  seciuities  in 
public  ti-ading  markets.  Furthermore, 
AppUcant  expressly  represents  that  it 
wiU  not  make  any  investment  in  the 
voting  securities  of  any  SmaU  Business 
Investment  Company  licensed  under  the 
SmaU  Business  Investinent  Act  ("SBIC"). 
unless  such  SBIC  Umits  its  investments 
to  those  in  businesses  located  primarily 
in  Michigan. 

It  is  further  stated  that  AppUcant  wiU 
operate  as  a  for-profit  corporation  with 
a  single  class  of  voting  common  stock. 
AppUcant's  common  stock  wiU  initiaUy 
be  distributed  in  an  offering  made  only 
to  accredited  investors  as  defined  in 
Rule  501(a),  and  pursuant  to  Rule  506,  of 
Regulation  D  under  section  4(2)  of  the 
Securities  Act  of  1933  ("1933  Act"). 
AppUcant  states  that  subscribers  for  its 
shares  in  this  private  placement  wiU  be 
required  to  represent  that  they  are 
acquiring  the  shares  for  purposes  of 
investment  and  not  for  resale.  The 
common  shares  wiU  be  subject  to 
substantial  restrictions  on  transfer.  wiU 
bear  a  restiictive  legend  to  that  effect 
and  no  pubUc  active  trading  market  is 
expected  to  develop  for  such  common 
shares  absent  an  underwritten 
distribution  registered  under  the  1933 
Act  AppUcant  wiU  offer  800,000 
common  shares,  $.10  par  value,  at  a 
price  of  $5.00  per  share,  in  such  offering. 
Shareholders  wiU  have  one  vote  for 
each  share  held,  and  wiU  elect  all  of 
AppUcant's  directors. 

AppUcant  anticipates  that  it  may  in 
the  futiu«  make  one  or  more  subsequent 
offerings  of  its  common  shares  to 
increase  its  capital  base;  it  is  stated  that 
if  such  a  subsequent  offering  is 
effectuated  piuvuant  to  an  effective 
registration  statement  under  the  1933 
Act  a  public  trading  market  might 
develop  for  such  common  shares. 
Applicant  represents  that  in  any  public 
offering  registered  under  the  1933  Act,  it 
wiU  implement  reasonable  procedures 
designed  to  limit  purchasers  in  such 
offering,  as  weU  as  purchasers  in  any 
secondary  trading  market  which  might 
develop,  to  those  who  would  be  deemed 
to  be  sophisticated  investors,  who  are 
capable  of  understanding  and  assuming 
the  risks  involved  in  an  investment  in 
Applicant's  securities. 

AppUcant  concedes  that  it  may  fall 
within  the  Act's  definition  of  an 
investment  company  because  it  expects 
that  its  loans  and  investments  wiU  be 
represented  by  debt  equity  and  other 
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securitiea  issued  by  businesses  to  which 
it  renders  managemeBt  sod  financial 
assistance,  and  that  the  v^e  of  such 
securities  acquired  by  Applicant  may 
exceed  40%  (rf  the  value  of  Applicant's 
total  assets.  Applicant  anticipates 
having  more  than  100  beneficial  owners 
of  its  common  shaves.  Applicant 
contends,  however,  that  its  requested 
exemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protectioo  of  investors  and  the  purposes 
and  policies  of  the  Act. 

In  support  of  that  assertion,  AppHcant 
states  that  it  will,  pursuant  to  the  BIDCO 
Act  be  subject  to  pervasive  regulation 
by  the  State  of  Kfichigan  designed  to 
protect  investors,  in  and  lenders  to, 
Applicant,  including  the  Michigan 
Unifbnn  Securities  Act.  Such  regulation 
also  indiides  supervisory  contr^  by  the 
Michigan  Pfaiancial  Institutions  Bureau 
of:  (i)  The  character,  fitness  and 
financial  standing  of  Applicant's 
directors,  officos  and  controlling 
persons;  (ii)  minimum  capital 
requirements;  (iii)  conflicts  of  interest: 
(iv)  the  acquisition  of  other  businesses 
(v)  dividend  policy;  (vi)  the  redemption 
of  Apirficanf  s  diares;  (vii)  change  in 
control  of.  or  disposition  of,  Applicant's 
business;  and  (viii)  financial  soundness 
of  tile  Ai^licant.  Applicant  will  be 
required  to  make  annual,  and  may  be 
required  to  make  other,  periodic  reports 
to  the  Michigan  Hnancial  Institutions 
Bureau,  and  is  subject  to  required 
annual  examinations  of  its  business  and 
assets  by  the  Bureau. 

Notice  if  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  24, 1988,  at  5:30  p.m..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  Service,  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  Uie  Conunission,  l^  tlie  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
aUifay  B.  HoUis. 
Amntant  Secretary. 

[FR  Doc.  88-25564  FUed  11-12-86:  8j*5  am] 
BKJJHa  cons  ISW-St-M 
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[Dedaratton  of  Disaster  Loan  Area  #6463] 

Declaration  of  Disaster  Loan  Area; 
Idaho 

Caribou  County,  Idaho,  constitutes  a 
disaster  area  because  of  severe  damage 
to  crops  due  to  frost  and  winter  kill, 
which  occurred  on  October  15, 1985. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
August  3, 1987,  at  the  address  listed 
below:  Disaster  Area  4  Office,  Small 
Business  Administration,  77  Cadillac 
Drive,  Suite  158,  P.O.  Box  13795, 
Sacramento,  California  95853-4795 
or  other  locally  announced  locations. 

The  interest  rate  for  eligible  small 
business  conceras  without  credit 
elsewhere  is  4  percent,  and  10.5  percent 
for  eligible  small  agricultural 
cooperatives  without  credit  available 
elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  November  3. 1986. 
Charles  L  Hsatiiefly, 

Acting  Administrator. 

[FR  Doc  86-25550  Filed  1 1-1 2-86;  8:45  am) 

BllXltm  CODE  SO2S-0t-M 


Region  X  Advisory  CouncU;  Public 
Meeting 

The  U.S.  Small  Busmess 
Administration,  Region  X  Advisory 
Council,  located  in  the  geographical  area 
of  Seattle.  Washington,  will  hold  a 
public  meeting  at  9:00  a.m..  on  Tuesday, 
December  2. 1988,  in  Room  166  of  the 
Jackson  Federal  Building,  915  2nd 
Avenue.  Seattle.  Washington,  to  conduct 
a  briefing  on  the  following: 

1.  Results  of  the  White  House 
Conference 

2.  Results  of  State  Small  Business 
Conference 

3.  Review  of  SBA  programs 

4.  Ways  to  improve  Washington  State's 
participation  ia  small  business 

For  further  information,  write  or  call 
John  Talerico,  District  Director,  U.S. 
Small  Business  Administration.  915  2nd 
Avenue.  Room  1792,  Seatde, 
Washington  98174  (206)  442-2786. 
Jean  M.  Nowak, 

Director,  Office  ofAdviaory  Councils. 
November  4, 1986. 

[PR  Doc.  88-25551  Filed  11-12-86;  8:45  am] 
BtLUNQ  CODE  S0IS-«1^ 


Brentwood  Capital  Corp^  FMng  of  an 
Application  for  an  EkempHon  Under 
the  ConfNet  of  Interest  Regulation 

Notice  is  hereby  given  that  Brentwood 
Capital  Corporation  (Brentwood),  11661 
San  Vicente  Boulevard,  Los  Angeles. 
California  90049.  a  Federal  license 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  Act),  has 
filed  an  application  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  S  107.903(b)  of  the  Regulations 
governing  small  btisiness  investment 
companies  (13  CFR  lD7.903(b)  (1986))  for 
an  exemption  from  the  provisions  of  the 
cited  Regulation. 

Subject  to  SBA  approval,  Brentwood 
Capital  Corporation  proposes  to  provide 
funds  to  Protype  Corporation.  8655 
Tamarack  Avenue,  Sun  Valley, 
California  91352  for  wwldng  capital  use. 

The  proposed  finaacing  is  brought 
within  the  purview  of  S  107.903(b)  of  the 
Regulations  because  ft^ntwood 
Associates  IV,  an  associate  of 
Brentwood,  owns  greater  than  10 
percent  of  Protype  Corporation  and 
therefore  Protype  Corporation  is 
considered  an  Associate  of  Brentwood 
Capital  Corporation  as  defined  by 
S  107.3  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
fifteen  (15)  days  fitim  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  1441  L  Street, 
NW.,  Washington  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  Sun  Valley,  California 
area. 

(Catalog  of  Federal  Doisestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Robert  G.  Linebeiry. 

Deputy  Associate  Administrator  for 
Investment 

Dated:  November  6, 1686. 

[FR  Doc.  86-25549  FUed  11-12-86;  8:45  am] 

BILUNQ  CODE  MHS-OI-M 


[AppHcation  No.  02/02<4900] 

Manhattan  Central  Capital  Corp^ 
Application  for  a  License  to  Opwate 
aa  a  SmaN  Buciness  Invsetment 
Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended. 
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(the  Act).  15  U.S.C  661  et  aeq.),  baa 
been  filed  by  Manhattan  Central  Capital 
Corp..  (Applicant)  nvith  the  &naD 
Business  Administration  (SBA), 
pursuant  to  13  CFR 107  J02  (1986). 

The  officafs.  directors  and 
shareholderv  of  the  Applicant  are  as 
follows: 
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f»wo«nl«|B 
ofMim 

OMWd 

OaMdCilai,22 

rn>rt«nl.  Dkactor 

25 

HotrttN.. 

at>oitm»,m 

OTOTt. 

KunSwgGuak. 

Vim  PrMKtont.  Orador... 

25 

441  BuchMwi 

Atwnua.  Stotan 

Mand.  NY  10314 

HiChoPyun.48 

25 

NocthHmy 

StreM.  BroaMyn, 

NV  11222. 

KowS»Lm.7DM 

Sacxittrt.  Dincky _. 

25 

BoutooRlEaM. 

QuMabarg.NJ 

070U. 

Vkicwt  SiiMli. 

0 

1M7S1«S*Ml 
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The  Applicant,  a  New  York 
corporation,  with  its  prin^MU  place  of 
business  at  38  West  32nd  Street,  New 
York.  New  York  16801.  will  b^ 
operations  wiHi  SLOOJOOO  of  paiii-in 
Capital  and  paid-in  surplus.  The 
AppUcant  will  initiaUy  condvct  its 
activities  m  the  State  of  New  York. 

Matters  involved  in  SBA's 
considn-ation  of  the  AppUcafion  indade 
the  general  business  reputation  and 
character  of  the  propowd  owners  and 
management,  and  the  probaUUty  of 
successful  operations  of  the  new 
company  under  their  niani^enienl. 
including  profitability  and  financial 
soundness  in  accordance  with  die  Small 
Business  Investment  Act  and  the  SFA 
Rules  and  Regulations. 

Notice  is  nereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publicatin  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment  Saudi  Business 
Administration,  1441  "L"  Street.  NW.. 
Washington.  DC  20416. 

A  copy  of  tins  Notice  shall  be 
publisheid  in  a  newspaper  of  general 
circulation  in  New  Yodc.  New  Yoric. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  3. 198& 
Robert  C  linabetry, 

Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  86-25546  Rled  11-12-88:  8:45  amj 

■tixwa  cooc  sois-«i-M 


[UowiM  Nb.  06/86-02361 

MapMMf  Capital  Cocp.;  Fnng  Of 
Appiieation  for  Tranafar  of  Ownarship 
and  Control 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  S  107.601  of  the  Regulations  goveznii^ 
small  business  investment  companies 
(13  CFR  107.601  (1986))  for  Transfer  of 
Ownership  and  Control  of  Mapleleaf 
Capital  Corporation  (Licensee),  55 
Waugh  Drive,  Suite  710,  Houston.  Texas 
77007,  a  Federal  Licensee  und»  the 
Small  Business  Investment  Act  of  1958 
(the  act)  as  amended  (15  U.S.C  661  et 
seq.). 

Pursuant  to  an  agreement  dated 
October  25. 1966,  Vestcap  Inc.  (Vestcap) 
will  acquire  100  percent  of  the  issued 
and  outstanding  stock  of  the  Licensee. 
Vestcap  is  a  Texas  corporation  located 
at  55  Wawgh  Drive,  Suite  710,  Houston. 
Texas  77007.  Vestcap  is  seventy-five 
percent  owned  by  Sunwestem 
Investment  Fund  (Sunwestem)  and 
twenty-five  percent  owned  by  Edward 
M.  Pink.  Sunwestem  and  its  afiUiates 
presently  own  and  manage  two  odier 
Licensees,  Sunwestem  Capital 
Corporation  and  Sunwestem  Ventures 
Company  (former^  Gill  Capital 
Coipioratioa). 

The  officers,  directors  and  indirect 
sharehcdders  of  the  Licensee  will  be  as 
follows: 
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The  Licensee  will  retain  its  corporate 
name  mod  location.  Matters  involved  in 
SBA's  consideration  of  the  application 
include  the  general  business  reputation 
and  character  of  the  proposed  owners 


and  management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  faivestment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  horn  the 
date  of  pubbcation  (A  this  Notice,  submit 
written  comments  on  die  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment  SmaH  Business 
Administratioa  1441  "L"  Street  NW.. 
Wariungton.  DC  20416. 

A  copy  of  the  Notice  shall  be 
pubUshed  in  newspapers  of  general 
circulation  in  Houston,  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  saoil.  Small  Busineas 
Investment  Conpanies) 

Dated:  November  5. 1986. 
RobartG.Ltaab«ty. 

Depatf  Associate  Administrator  for 
Investmetnt 

(PR  Doc.  8B-2S547  Filed  ll-12-8Qc  8.'45  am] 


Raglon  VI  AdvfMwy  Counci;  PubHc 


The  U.S.  Small  Business 
Administration.  Region  VI  Advisory 
Coimcil  located  in  the  geographical  area 
of  Houston,  Texas,  will  hold  a  public 
meeting  fit>m  9:30  a.m.  imtil  3.-00  p  jn, 
Friday,  December  5, 1986,  at  the  Marriott 
Hotel,  at  the  Astrodome,  in  the 
Chaparral  Ballroom  South,  located  at 
2100  South  Braeswood  at  Greenbriar, 
Houston.  Texas  77030,  to  cbscuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration  and  others  attending. 

For  further  information,  write  or  call 
Donald  D.  Grose.  District  Director,  VS. 
Small  Business  Administration.  2525 
Murworth.  Suite  112.  Houstmt,  Texas 
77054,  (713)  660-4409. 
)aan  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
Nov8ml>er  4, 19aa 
[FR  Doc  88-25548  Filed  11-12-88:  8:45  am] 


Shipping  CoorcUnattng  Commlttaa, 
Sutwommlttaa  on  Satoty  of  Ufa  at  Saa, 
Woridng  Group  on  Safaty  of 
Navigation;  Mooting 

The  Woridng  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  December 
18, 1986,  at  9:30  a.m.  in  Room  3442  of  the 
Department  of  Transportation 


BEST  COPY  AVAILABLE 
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Headquarters,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

The  purpose  of  the  meeting  is  to 
discuss  the  advance  papers  received 
and  the  U.S.  position  for  Session  33 
scheduled  for  January  12-16, 1987.  Items 
of  principal  interest  on  the  agenda  for 
this  session  are: 

— Routing  of  Ships 

— Problems  related  to  deep-draft  vessels 
— Matters  concerning  search  and  rescue 
— Amendment  of  regulations  V/2(a)  and 

V/3(b)  of  SOLAS 
— Removal  of  disused  offshore  platforms 
— Infringement  of  safety  zones  around 

offshore  structures 
— Method  of  supplying  heading 

information  at  the  emergency  steering 

position 
— World-wide  navigation  system 
— Electronic  chart  display  systems 
— Navigational  aids  and  related 

equipment 

Members  of  the  general  public  may 
attend  up  to  the  seating  capacity  of  the 
room. 

For  further  information  or  for 
documentation  pertaining  to  the  SOLAS 
meeting,  contact  Mr.  Edward  J.  LaRue, 
Jr.,  U.S.  Coast  Guard  Headquarters  (G- 
NSS-2),  2100  Second  St.  SW., 
Washington,  DC  20593-0001,  Telephone: 
(202)  267-0416. 

Dated:  November  3, 1986. 
William  H.  Dameron. 

Executive  Secretary.  Shipping  Coordinating 

Committee. 

[FR  Doc.  86-25622  Filed  11-12-88;  8:45  am] 

BIUJNG  CODE  4710-07-M 


UMI 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

[Order  86-11-15;  Dockets  36253  and  41638] 

Aviation  Proceedings;  Proposed 
Revocation  of  the  Section  401 
Certificates  of  Cascade  Airways,  Inc.; 
Secretary,  DOT. 

agency:  Office  of  the  Secretary.  DOT. 
action:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  revoking  the  certificates 
of  Cascade  Airways,  Inc.,  issued  under 
section  401  of  the  Federal  Aviation  Act. 
DATE:  Persons  wishing  to  file  objections 
should  do  80  no  later  than  December  1, 
1986. 

ADDRESSES:  Responses  should  be  filed 
in  Dockets  36253  and  41638  and 


addressed  to  the  Documentary  Services 
Division,  Department  of  Transportation, 
400  7th  Street,  SW.,  Room  4107. 
Washington,  DC  20590,  and  should  be 
served  on  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  A.  Davis,  Special  Authorities 
Division,  P-47,  U.S.  Department  of 
Transportation,  400  7th  Street.  SW., 
Washington,  DC  20590,  (202)  366-2340. 

Dated:  November  7, 1986. 
Matthew  V.  Scooozza, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  25650  Filed  11-12-86;  8:45  am] 

BILUNQ  CODE  49ia-«2-M 


[Order  86-1 1-14] 

Aviation  Proceedings;  Fitness 
Oetertninatlon  of  RHIdcontlnent 
Airlines,  inc. 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  commuter  air  carrier 
fitness  determination — order  to  show 
cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Midcontinent  Airlines,  Inc.  is  fit,  willing 
and  able  to  provide  commuter  air 
service  under  section  419(c)(2)  of  the 
Federal  Aviation  Act  and  is  capable  of 
providing  reliable  essential  air  service  at 
Norfolk  and  Columbus,  Nebraska,  and 
Yankton,  South  Dakota. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  and  reliabiUty  findings 
should  file  their  responses  with  the 
Service  Analysis  Division  I,  P-63, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  5100,  Washington,  DC 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
November  24, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  McCamant.  Service  Analysis 
Division  I,  P-63,  Department  of 
Transportation.  400  7th  Street,  SW., 
Washington,  DC.  20590  (202)  366-1057. 

Dated:  November  7, 1986. 
Matthew  V.  Scooozza, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  86-25649  Filed  11-12-86;  8:45  am] 
BILLING  CODE  4«ia-«2-M 


Federal  Aviation  Administration 

Cargo  Compartment  Fire  Detection 
instruments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 

SUMMARY:  The  proposed  TSO-Clc 
prescribes  the  minimum  performance 
standards  that  cargo  compartment  fire 
detection  instruments  must  meet  to  be 
identified  with  the  marking  'TSO-Clc." 
date:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
February  20. 1987. 

ADDRESS:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch.  AWS-120, 

Aircraft  Engineering  Division,  Office 

of  Airworthiness— File  No.  TSO-Clc. 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW., 

Washington,  DC  20591 
Or  Deliver  Comments  To:  Federal 

Aviation  Administration,  Room  335. 

800  Independence  Avenue  SW.. 

Washington.  DC  20591. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Rootn  335.  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch.  AWS-120,  Aircraft  Engineering 
Division.  Office  of  Airworthiness, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  Telephone  (202) 
267-9546. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  Hsted  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-Clc  may 
be  obtained  by  contacting  the  person 
under  "FOR  FURTHEH  INFORMATION 
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CONTACT."  TSO-Clc  references  Sodefy 
Of  AutomoUve  Engineere.  Ina  fSAEl. 
A  I'S??]"?  Standard  (AS)  Document  No. 
AS  8036.  dated  April  1. 1985.  for  the 
minimum  performance  standard.  Radio 
TOTo  A??i  Commission  for  Aeronautics 
IKI  LA)  Document  No.  DO-ieOB,  dated 
July  1984.  for  the  environmental 
standard,  and  DO-178.  for  the  computer 
software  requirements,  dated  March 
1985.  SAE  AS  Document  No.  AS  8036 
may  be  purchased  from  the  Society  of 
Automotive  Engineers.  Inc..  400 
Commonwealth  Drive.  Warrendale.  PA 
15096.  RTCA/DO-ieOB  and  DO-178A 
may  be  purchased  from  the  Radio 
Technical  Commission  for  Aeronautics 
Secretariat  One  McPherson  Square, 
Suite  50a  1425  K  Street  NW.. 
Washington.  DC  20005. 

iMued  in  Washii^ton.  IXX  on  November  S. 

Thomas  E.  McSweeny. 

Manager,  Aircraft  Engineering  Division. 
Uffice  of  Airworthiness. 
IFR  Doc.  86-25535  Piled  11-12-66;  8:45  ami 
"LUNo  CODE  mn-n^t 


41201 


National  Highway  Traffic  Safety 
Administration 

Panther  Motor  Car  Ca  LtiL, 
Carrozzerta  Bertone;  Petitions  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  Na  208 

On  July  31. 1986.  the  National 
Highway  Traffic  Safety  Administration 


published  notices  of  receipt  of  petitions 
from  Panther  Motor  Car  Co.  Ltd.  of 
England,  and  Carrozzeria  Bertone  S.p.A. 
of  Italy,  for  temporary  exemptions  from 
the  passive  restraint  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  208  Occupant  Restraint  Systems  {51 

t*K  Z/4o2i* 

The  vehicle  for  which  Panther 
requested  exemption  is  the  Kallista.  an 
open  roadster  in  the  style  of  the  19308. 
Bertone's  product  is  the  Xl/9.  an  open 
vehicle  of  contemporary  design.  On 
April  12. 1985.  the  agency  proposed 
alternative  occupant  crash  protection 
requirements  for  convertible-t^ 
passenger  cars  {50  FR 14589)  be^nning 
with  the  1990  model  year  which  would 
not  involve  the  use  of  automatic 
resti-aints.  In  reponse  to  that  proposal 
the  agency  has  recenUy  amended 
Standard  No.  206  to  exempt  convertibles 
from  the  automatic  resb^int  requirement 
during  the  phase-in  period  September  1. 
1986-September  1, 1989  (51  FR  37028).  In 
a  subsequent  ruling  NHTSA  will 
determine  whether  to  apply  die 
automatic  resti^int  requirement  to 
convertibles  manufactured  after 
September  1. 1989.  or  whether  to  apply  a 
dynamic  test  requirement  to  the  manual 
safety  belts  used  in  tiiose  vehicles. 

The  recent  agency  action  in  exempting 
convertibles  has  mooted  die  petitions  by 
Panther  and  Bertone  for  temporary 
exemptions  from  die  automatic  restraint 
requiremenU  for  dieir  Kallista  and  Xl/9 
convertible  passenger  cars.  Accordingly. 


tf»eM  dockets  are  being  closed  without 
further  action  by  the  agency. 
(Sec.  3,  Pub.  L.  92-548,  86  SUt  1158  (15  U.S.a 
1410);  delegations  of  authority  at  49  CFR  1.S0 
and  49  CFR  501.8) 

Issued  on:  October  31.  I9e& 
BanyFebioe. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  25540  Filed  11-12-86:  &45  am] 
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■UMQ  CODE  4«10-<»-M 


UNITED  STATES  INFORMATION 
AGENCY 

United  States  Advieory  Commission 
on  PuMic  Diplomacy;  Meeting 

A  meeting  of  die  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  November  19. 1986.  in  Room  aoa 
301 4di  Sti^et,  SW..  Washington.  DC 
from  11:15  a.m.  to  12.-00  noon. 

The  Commission  will  meet  with  Mr. 
Cari  Gershman,  President.  National 
Endowment  for  Democracy  and  Mr.  John 
Richardson,  Chairmaa  Nati<Hial 
Endowment  for  Democracy  to  discuss 
Endowment  policies  and  programs. 

Please  call  Gloria  Kalamets,  (202)  485- 
2468,  if  you  are  interested  in  attending 
Oie  meeting  since  space  is  limited  and 
entrance  to  die  building  is  controlled. 

Dated:  November  5, 1986. 
Bnice  N.  Gregory. 
StaffDirector. 
[FR  Doc  86-25619  Filed  11-12^88;  8:45  am) 

MUMQ  COOE  laSIMll-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  51,  No.  219 

Thursday,  November  13,  1988 


This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:30  p.m.  on  Thursday,  November  6, 
1986,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to: 

(A)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of 
the  liability  to  pay  deposits  made  in  The 
Home  Bank,  Savannah,  Missouri, 
Savannah,  Missouri,  which  was  closed 
by  the  Commissioner  of  Finance  for  the 
State  of  Missouri  on  Thursday, 
November  6, 1986;  (2)  accept  the  bid  for 
the  transaction  submitted  by  United 
Missouri  Bank  of  St.  Joseph,  St.  Joseph, 
Missouri,  an  insured  State  nonmember 
bank;  (3)  approve  the  application  of 
United  Missouri  Bank  of  St.  Joseph,  St. 
Joseph,  Missouri,  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liability  to  pay  deposits  made  in  the 
The  Home  Bank,  Savannah,  Missouri, 
Savannah,  Missouri,  for  consent  to 
establish  the  sole  office  of  the  Home 
Bank,  Savannah,  Missouri,  as  a  branch 
of  United  Missouri  Bank  of  St.  Joseph, 
and  for  consent  to  exercise  full  trust 
powers;  and  (4)  provide  such  Hnancial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction; 

(B)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of 
the  liability  to  pay  deposits  made  in 
First  Stock  Yards  Bank,  St.  Joseph, 
Missouri,  which  was  closed  by  the 
Commissioner  of  Finance  for  the  State 
of  Missouri  on  Thursday,  November  6, 
1986:  (2)  accept  the  bid  for  the 
transaction  submitted  by  the  Bank  of  St. 
Joseph,  St.  Joseph,  Missouri,  an  insured 
State  nonmember  bank;  (3)  approve  the 
application  of  the  Bank  of  St.  Joseph,  St. 
Joseph,  Missouri,  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liability  to  pay  deposits  made  in 
First  Stock  Yards  Bank.  St.  Joseph, 
Missouri,  and  for  consent  to  establish 
the  two  offices  of  First  Stock  Yards 


Bank  as  branches  of  the  bank  of  St. 
Joseph;  and  (4)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction; 

(C)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of 
the  liability  to  pay  deposits  made  in  The 
Citizens  State  Bank,  Ddhna,  Texas, 
which  was  cloaed  by  the  Banking 
Commissioner  for  the  State  of  Texas  on 
Thursday,  November  6, 1986;  (2)  accept 
the  bid  for  the  transaction  submitted  by 
Raymondville  State  Bank, 
Raymondville,  Texas,  an  insured  State 
nonmember  bank;  (3)  approve  the 
application  of  Raymondville  State  Bank. 
Raymondville,  Texas,  for  consent  to 
purchase  certain  assets  of  and  assume 
the  hability  to  pay  deposits  made  in  The 
Citizens  State  Bank,  Donna,  Texas,  and 
for  consent  to  establish  the  sole  office  of 
The  Citizens  State  Bank  as  a  branch  of 
Raymondville  State  Bank;  and  (4) 
provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction; 

(D)  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured 
deposits  made  in  the  The  First  National 
Bank  and  Trust  Company  of  Enid,  Enid. 
Oklahoma,  which  was  closed  by  the 
Deputy  Comptroller  of  the  Ciurency, 
Office  of  the  Comptroller  of  the 
Currency,  on  Thursday,  November  6, 
1986;  and 

(E)  consider  a  request  for  financial 
assistance  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Chairman  L.  William  Seidman, 
concurred  in  by  Director  Robert  L. 
Clarke  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  ia  the  Sunshine  Act"  (5 


U.S.C.  552b(c)(4).  (g)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  November  7, 1966. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  86-258911  Filed  11-10-88;  12:16  pm) 

BILUNG  CODE  6714-41-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  November  18, 
1986. 10:00  a.m. 

place:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

items  to  be  discussed: 

Compliance  matters  pursuant  to  2  U.S.C.  437g 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  afTecting  a  particular  employee 
***** 

DATE  AND  TIME:  Thursday,  November  20, 
1986, 10:00  a.m. 

place:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

matters  to  be  considered: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Draft  Advisory  cipinion  1986-35 

(Reconsideration],  Marshall  Hurley  on 

behalf  of  Coble  for  Congress,  Again 
Draft  Advisory  Opinion  1986-38— Donald  R. 

Vaughan  on  behalf  of  W.  David  Stedman 
Revised  explanation  and  justification  of 

regulations:  11  CFR  110.1  and  110.2 
FY  '87  management  plan 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission, 

[FR  Doc.  86-25730  Filed  11-10-86;  3:09  am] 

MLUNQ  CODE  671S-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
review  COMMISSION 

November  6, 1986.       I 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
November  13. 1986. 

PLACE:  Room  600. 1730  K  Street  NW., 
Washington,  DC 
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STATUS:  Open. 

MATTER  TO  BE  CONSnmsO:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Mohave  Concrete  and  Materials.  Inc. 
Docket  No.  WEST  86-14-M.  (Issue  include 
consideration  of  Mohave's  request  Aat  the 
Chief  Adsiinistrative  Law  Juc^'s  finding  of 
default  and  order  to  pay  the  proposed  civil 
penalties  be  set  aside.) 

Any  person  intending  to  attend  this 
meeting  w^o  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2708.150(a)(3)  and  2706.160(e). 
CONTACT  PERSON  FOR  MORE 
MRMIMATION:  Jean  Ellen  (202)  653-5629. 
Jean  H.  Elian, 
Agenda  Clerk. 
[FR  Doc.  8&-2S689  Piled  ll-10-«;  11:46  am] 

MJJNO  CODE  S73S-01-M 


NUCLEAR  REQULATORV  COMMISSION 
date:  Weeks  of  November  10, 17,  24, 
and  December  1, 1986. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street  NW.,  Washington 

uc. 

status:  Open  and  Closed. 
MATTERS  TO  BE  CONSWEREO! . 
Weak  of  November  10 
Monday,  November  10 
2K)0p.m. 
Briefing  on  Thermal  Hydraulic  Researdi 
Program  (Public  Meeting) 

Friday,  November  14 
10:00  a.m. 
Briefing  on  Improving  Effectiveness  of 
Intial  Startup  Programs  (Public  Meeting) 
11:30  a.nL 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Weak  of  November  17— Tentative 
Wednesday,  November  19 
10:00  a.m. 
Discussion  of  Pending  Investigations 

(Closed-ix.  5  &  7)  (Postponed  from 

October  31) 
2.-00  p.m. 
Briefing  in  Advanced  of  Publication  of 

Draft  NUREG-1150  (Source  Term)  (Public 

Meeting) 

Thursday,  November  20 
10:00  a.m. 


Briefing  on  Initiatives  to  Improve 
Maintenance  Performance  (Public 
Meeting)  (Postponed  from  November  6) 
ZdOOpm. 
Periodic  Meeting  with  NUMARC  (PubUc 
Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Friday,  November  21 
10:00  a.m. 
Discussion/Possible  Vote  on  Davis  Besse 
Restart  (Public  Meeting) 
1:30  pjn. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  ft  6) 

Week  of  November  24— TenUtiva 

Wednesday,  November  26 
10:00  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  1— Tentative 
Thursday,  December  4 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

AOOmONAL  INFORMATION 

Discussion  of  Management-Organization  and 
Internal  Personnel  Matters  (Ciosed-^Ex.  2 
ft  6)  was  held  on  November  8. 

Affirmation  of  "Braidwood— Draft  Order  for 
Resolution  of  Dispute  Between  Braidwood 
Board  and  OI  Over  Disclosure  of 
Investigation  Information"  (Public  Meeting) 
was  postponed  fiom  November  6  to 
November  7. 

Affirmation  of  "Licensing  Decision  for  Perry- 
1"  (Public  Meeting)  is  scheduled  for 
November  7. 

TO  VERW  THE  STATUS  OF  MEETING  CALL 

(RECORDINQ):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

information:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker, 

Office  of  the  Secretary. 

Noveml>«'  6, 1988. 

[FR  Doc.  86-25654  FUed  11-7-86;  MS  am) 
MUMO  CODE  7SIO-01-M 

POSTAL  RATE  COMMISSION 

Amended  Notice  of  Meeting 

TIME  AND  date:  10:00  a.m.  on  November 

19, 1986. 

PLACE:  Room  300. 1333  H  Street,  NW., 
Washington,  DC  20268-0001. 
status:  Closed. 


MATTERS  TO  BE  conssbred:  The  Notice 
published  in  Volume  51,  No.  215.  Federal 
Register,  p.  40370.  November  6. 1986,  is 
amended  under  "mattbis  to  be 
COWSIPERB>"  to  read:  To  consider 
motions  to  dismiss  die  Complaint  of  the 
Sacramoito  Bee,  et  al  wfai(^  is  Docket 
No.  C86-2,  and  to  consider  motions  to 
dismiss  the  Complahit  of  the  United 
Parcel  Service,  M^ch  is  Docket  No. 
C8e-3. 

CONTACT  PERSON  FOR  MORE 

■yORMATlON.  Charles  L  Qapp, 

Secretary,  Postal  Rate  Commission. 

Room  30a  1333  H  Street  NW; 

Washington.  DC  20268-0001,  Telephone 

(202)780-6840. 

Charles  L  Clqip, 

Secretary. 

[FR  Do&  25782  FUed  11-10-88;  3:48  pm] 

■lUMQ  CODE  771C-01-M 

RAILROAD  RETIREMENT  BOARD 

Notice  is  hereby  given  that  the 
Raihnad  Retirement  Board  will  hold  a 
meeting  on  November  19, 1986, 9H)0  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
Rush  Street  Chicago,  Illinois,  60611.  The 
agenda  for  the  meeting  follows: 

Portion  Open  to  the  Public 

(1)  Proposed  Changes  in  the  RULA 

Regulations 

(2)  Board  Order  75-3 

(3)  Final  Rule  Regulations  on  Primary 

Insurance  Amount  Determinations 

(4)  Proposal  to  Recognize  the  Disability 

Programs  Section 

(5)  Proposal  Impacting  Disability  Programs 
(8)  Change  in  Agency  Budget  Request  for 

Fiscal  Year  1988 

(7)  Appeal  of  Claude ).  Hahne  Under  the 

Railroad  Unemployment  Insurance  Act 

(8)  Appeal  of  Alexander  Zelinsky  of  the 

Service  and  Compensation  Credited 
Under  the  Railroad  Retirement  and 
Railroad  Unemployment  Insurance  Acts. 

Portion  Closed  to  the  Public 

(A)  Appeal  fix>m  Referee's  Denial  of 
DisabiUty  Annuity,  Anthony  Rich. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-492a  FTS  No.  387-4920. 

Dated:  November  7, 1987. 
Beatrice  Eserski. 
Secretary  to  the  Board. 
[FR  Doc.  25682  Filed  11-10-86;  8:45  am] 
BUJJNa  CODE  7MS-01-M 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttte  Army 

33  CFR  Parts  320, 321. 322, 323, 324, 
325, 326, 327, 328, 329  and  330 

Final  Rule  for  Regulatory  Programs  of 
ttie  Corps  of  Engineers 

agency:  Corps  of  Engineers,  Army 
Department,  DOD. 
action:  Final  rule. 

SUMMARY:  We  are  hereby  issuing  final 
regulations  for  the  regulatory  program  of 
the  Corps  of  Engineers.  These 
regulations  consolidate  earlier  final, 
interim  final,  and  certain  proposed 
regulations  along  with  numerous 
changes  resulting  from  the  consideration 
of  the  public  comments  received.  The 
major  changes  include  modifications 
that  provide  for  more  efficient  and 
effective  management  of  the  decision- 
making processes,  clariHcations  and 
modifications  of  the  enforcement 
procedures,  modifications  to  the 
nationwide  permit  program,  revision  of 
the  permit  form,  and  implementation  of 
special  procedures  for  artificial  reefs  as 
required  by  the  National  Fishing 
Enhancement  Act  of  1984. 
EFFECTIVE  DATE:  January  12, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sam  Collinson  or  Mr.  Bemie  Goode, 
HQDA  (DAEN-CWO-N).  Washington. 
DC  20314-1000,  (202)  272-0199. 
SUPPLEMENTARY  INFORMATION: 

Consolidation  of  Corps  Permit 
Regulations 

These  final  regulations  consolidate 
and  complete  the  six  following 
rulemaking  events  affecting  the  Corps 
regulatory  program: 

1.  Interim  Final  Regulations.  These 
regulations  contained  Parts  320-330  and 
were  published  (47  FTl  31794)  on  July  22, 
1982.  to  incorporate  policy  and 
procedural  changes  resulting  from 
legislative,  judicial,  and  administrative 
actions  that  had  occurred  since  the 
previous  final  regulations  had  been 
published  in  1977.  Because  it  had  been 
almost  two  years  since  we  had  proposed 
changes  to  the  1977  regulations,  we 
published  the  1982  regulations  as 
"interim  final"  and  asked  for  public 
comments.  We  received  nearly  200 
comments. 

2.  Proposed  Regulatory  Reform 
Regulations.  On  May  12, 1983,  we 
published  (48  ¥K  21466)  proposed 
revisions  to  the  interim  final  regulations 
to  implement  the  May  7, 1982,  directives 
of  the  {'residential  Task  Force  on 
Regulatory  Relief.  The  Task  Force 


directed  the  Army  to  reduce  uncertainty 
and  delay,  give  the  states  more  authority 
and  responsibility,  reduce  conflicting 
and  overlapping  policies,  expand  the  use 
of  general  permits,  and  redefine  and 
clarify  the  scope  of  the  permit  program. 
Since  these  regulations  proposed 
changes  to  our  existing  nationwide 
permits  and  the  addition  of  two  new 
nationwide  peainits,  a  public  hearing 
was  held  in  Washington,  DC,  on 
October  12, 1983,  to  obtain  comments  on 
these  proposed  changes.  As  a  result  of 
the  public  comments  received,  nearly 
500  in  response  to  the  proposed 
regulations  and  22  at  the  pubhc  hearing, 
we  have  determined  that  some  of  the 
proposed  revisions  should  be  adopted 
and  some  should  not.  We  have  adopted 
some  of  the  provisions  that  were 
designed  to  clarify  policies  for 
evaluating  permit  applications,  to  revise 
certain  permit  processing  procedures,  to 
add  additional  conditions  to  existing 
nationwide  permits,  and  to  modify 
certain  nationwide  permit  procedures. 
We  have  not  adopted  some  of  the  other 
proposed  changes,  including  the  two 
proposed  new  nationwide  permits. 

3.  Settlement  Agreement  Final 
Regulations.  Chi  October  5, 1984,  we 
published  (49  FR  39478)  final  regulations 
to  implement  a  settlement  agreement 
reached  in  a  suit  filed  by  10 
environmental  organizations  in 
December  of  1982  against  the 
Department  of  the  Army  and  the 
Environmental  I'rotection  Agency  (NWF 
V.  Marsh]  concerning  several  provisions 
of  the  July  22, 1982,  interim  final 
regulations.  The  court  approved  the 
settlement  agreement  on  February  10, 
1984,  and  on  March  29. 1984,  we 
published  (49  FR  12660)  the 
implementing  proposed  regulations.  We 
Received  over  150  comments  on  these 
(A-oposed  regulations  covering  a  full 
'  range  of  views.  Those  comments  which 
were  applicable  to  the  provisions  of  the 
March  29, 1984,  proposals  were 
considered  and  addressed  in  the  final 
regulations  published  on  October  5, 
1984.  The  remaining  comments  have 
been  considered  in  the  development  of 
the  final  regulations  we  are  issuing 
today. 

In  the  October  5, 1984,  final  rule  there 
were  several  new  provisions  relating  to 
the  404(b)(1)  guidelines.  In  33  CFR 
320.4(a)(1)  we  clarified  the  fact  that  no 
404  permit  can  be  issued  unless  it 
complies  with  the  404(b)(1)  guidelines. 

If  a  proposed  action  compHes  with  the 
guidelines,  a  permit  will  be  issued 
unless  the  district  engineer  determines 
that  it  will  be  contrary  to  the  public 
interest.  In  33  CFR  323.6(a)  we  stated 
that  district  engineers  will  deny  permits 
for  discharges  which  fail  to  comply  with 


the  404(b)(1)  guidelines,  unless  the 
economic  impact  on  navigation  and 
anchorage  necessitates  permit  issuance 
pursuant  to  section  404(b)(2)  of  the 
Clean  Water  Act.  Although  no  404 
permit  can  be  issued  unless  compliance 
with  the  404(b)(1)  guidelines  is 
demonstrated  (i.e..  compUance  is  a 
prerequisite  to  issuance),  the  404(b)(l] 
evaluation  is  conducted  simultaneously 
with  the  public  interest  review  set  forth 
in  33  CFR  320.4(a]. 

4.  Proposed  Permit  Form  Regulations. 
On  May  23. 1985.  we  published  (50  FR 
21311)  proposed  revisions  to  33  CFR  Part 
325  (Appendix  A),  which  contains  the 
standard  permit  form  used  for  the 
issuance  of  Corps  permits  and  the 
related  provisions  concerning  special 
conditions.  This  proposal  provided  for 
the  complete  revision  of  the  permit  form 
and  its  related  provisions  to  make  them 
easier  for  permittees  to  understand. 
General  permit  conditions  were  written 
in  plain  Enghsh  and  greatly  reduced  in 
number;  unnecessary  material  was 
deleted;  and  material  which  is 
informational  in  nature  was  reformatted 
under  a  "FURTHER  INFORMATION" 
heading.  We  received  18  comments  on 
this  proposal. 

5.  Proposed  Regulations  to  Implement 
the  National  Fishing  Enhancement  Act 
of  1984  (NFEAJ.  On  July  28, 1985,  we 
published  (50  FR  30479)  proposed 
regulations  to  implement  a  portion  of  the 
Corps  regulatory  responsibihties 
pursuant  to  the  NFEA.  Specialized 
procedures  relative  to  the  processing  of 
Corps  permits  for  artificial  reefs  were 
proposed  for  inclusion  in  Parts  322  and 
325.  Eight  organizations  commented  on 
these  proposed  regulations.  The  NFEA 
also  authorizes  the  Secretary  of  the 
Army  to  assess  a  civil  penalty  on  any 
person  who,  after  notice  and  an 
opportunity  for  a  hearing,  is  foimd  to 
have  violated  any  provision  of  a  permit 
issued  for  an  artificial  reef.  Procedures 
for  implementing  such  civil  penalties 
will  be  proposed  at  a  later  date.  In 
addition,  we  are  hereby  notifying 
potential  applicants  for  artificial  reef 
permits  that  the  procedures  contained  in 
Part  323  relating  to  the  discharge  of 
dredged  or  fill  materials  and  those  in 
Part  324  relating  to  the  transportation  of 
dredged  material  for  the  purpose  of 
dumping  in  ocean  waters  will  be  used  in 
the  processing  of  artificial  reef  permits 
when  applicable. 

8.  Proposed  Regulations  (Portion  of 
Part  323  and  All  of  Part  326.  On  March 
20, 1986,  we  published  (51  FR  9691)  a 
proposed  change  to  33  CFR  323.2(d), 
previously  323.2(j),  to  reflect  the  Army's 
policy  regarding  de  minimis  or 
incidental  soil  movements  occurring 
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during  nonnal  dredging  operathHM  and  a 
proposed,  compiete  revision  of  the 
Corpe  of  ftigBiens  enfoitjement 
procedaies  (33  CFR  Part  326).  Seventeen 
comment  feOer*  were  received  on  diese 
proposed  regulations.  These  oonunents 
and  the  resulting  changes  rrilected  in 
the  fmal  regulations  for  S  323.2(d)  and 
Part  326  are  discussed  in  detail  below. 

Environmental  Documentation 

We  have  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
(rf  the  human  environment.  Appropriate 
environmental  documentation  has  been 
prepared  for  all  permit  decisions. 
Environmental  assessments  for  each  of 
the  nationwride  permits  previously 
issued  or  being  modified  today  are 
available  from  the  Corps  of  bi^neers. 
You  may  (^tain  these  assessments  by 
writing  to  the  address  bsted  in  this 
preamble.  Cmisidering  the  potential 
impacts,  we  have  determined  that  none 
required  an  environmental  impact 
statement 

Discussion  of  Public  Comments  and 
Changes 

Part  320— General  Regulatory  Policies 

Section  320.1(a)(6):  in  order  to  provide 
clarity  to  the  public,  we  have  added  a 
provision  to  codify  existing  practice  that 
when  a  district  engineer  makes  certain 
determinations  under  these  regulations, 
the  public  can  rely  on  that 
determination  as  a  Corps  final  agency 
action. 

Section  320.3(o):  The  National  Fishing 
Enchancement  Act  of  1984  has  been 
added  to  the  list  of  related  laws  in 
S  S20.3. 

Section  320.4:  In  the  May  12, 1983, 
proposed  rule  and  the  March  29, 1984, 
proposed  rule  we  proposed  changes  to 
SS  320.4(a)(1)— i)ubMc  interest  review. 
320.4(bX5)— effect  on  wetlands. 
320.4(c)— fish  and  wildlife.  320.4(g}— 
consideration  of  property  ownership, 
and  32a4G)— other  Federal,  state  or 
local  requirements.  Changes  to  these 
paragraphs  were  adopted  in  the  October 
5, 1984,  final  rule.  The  various  comments 
relating  to  diese  proposals  have  been 
fully  discussed  in  the  October  5, 1984 
final  rule  (49  FR  39478). 

Section  320.^aJf3J:  Many  conunenters 
objected,  some  strongly,  to  the  deletion 
in  the  October  5, 1984,  final  regulations 
of  the  term  "great  weight"  ft-om 
S  320.4(c),  fte  paragraph  concerning  the 
consideration  of  opinions  expressed  by 
fish  and  wildlife  agencies.  Many  stated 
that  fish  and  wildhfe  agencies  had  die 
expertise  and  knowledge  to  know  the 
impact  of  work  in  wetiands;  therefore, 
their  opinions  should  be  given  strong 


consideration.  Some  commenters 
supported  removal  of  tte  "great  weight" 
statement  expecting  less  value  would  be 
given  fish  and  wildlife  agency  views.  It 
is  not  our  intention  to  reduce  or  discount 
the  value  or  expertise  of  fish  and 
wildlife  agency  comments  or  those  of 
any  other  experts  in  any  field. 
Comments  also  varied  from  support  of 
to  objection  to  the  deletion  of  the  "great 
weight"  statement  from  the  other  policy 
statements  such  as  energy  and 
navigation  in  {  32a4.  Tlieiefoie,  we 
added  a  new  paragraph  (a)(3)  to  clarify 
our  position  on  how  we  consider 
comments  from  the  public,  including 
those  fi-om  persons  or  agencies  with 
special  expertise  on  particular  factors  in 
the  public  interest  review. 

Section  320.4(b)(1):  One  commenter 
objected  to  the  placement  of  the  word 
"sime"  in  this  paragraph  as  a  rewrite  of 
E.0. 11990  which  places  no  quahfier  on 
"wetlands"  indicatmg  that  all  wetlands 
are  vital.  We  have  found  throu^ 
experience  in  administering  the  Section 
404  permit  program  that  wetlands  vary 
in  value.  lA^ile  some  are  vital  areas, 
others  have  very  little  value;  however, 
most  are  important  We  recognize  that 
"some  wetlands  are  vital  .  .  ."  is  being 
read  by  some  people  as  "Some  wetlands 
are  important  .  .  ."  This  was  not  our 
intent.  To  avoid  tfiis  confusion  we  have 
revised  diis  paragraph  by  deleting 
"some  wedands  are  vital  areas  .  .  ." 
and  indicating  that  "most"  wetlands  are 
important 

Section  320.4(b)(2)(vi):  We  have 
included  in  the  fist  of  important 
wetlands  those  wetlands  that  are 
ground  water  discharge  areas  that 
maintain  minimum  baseflows  important 
to  aquatic  resources.  Scientific  research 
now  indicates  that  wedands  more  often 
serve  as  discharge  areas  than  recharge 
areas.  Hiose  dischaige  areas  which  are 
necessary  to  maintain  a  minimum 
baseflow  necessary  for  the  continued 
existence  of  aquatic  plants  and  animals 
are  recognized  as  important. 

Section  32a4(b)(2)(viii):  We  have 
included  in  the  list  of  important 
wetlands  diose  which  are  unique  in 
nature  or  scarce  in  quantify  to  the  region 
or  local  area. 

Section  32a4(dJ:  We  have  revised  this 
paragraph  to  clarify  that  impacts  from 
both  point  source  and  non-point  source 
pollution  are  considered  in  the  Corps 
public  interest  review.  However,  section 
208  of  the  Clean  Water  Act  provides  for 
control  of  non-point  sources  of  pollution 
by  the  states. 

Section  320.4Q')(1):  Clarifying  language 
has  been  added  to  this  section  to 
eliminate  confusion  regarding  denial 
procedures  when  another  Federal  state. 


and/or  local  authorization  or 
certification  has  been  denied, 

Section  320.4(p):  Some  commenten 
felt  that  environmental  consideratioos 
should  take  precedence  ma  other 
factors.  Other  conunenters  believed  that 
guidance  should  be  given  as  to  who 
determines  whether  there  are 
environmental  benefits  to  a  project 
Many  commenters  indicated  that  the 
regulation  does  not  define  the  possible 
range  of  environmental  benefits  that  will 
be  considered.  Environmental  benefits 
are  determined  by  the  district  engineer 
and  the  district  staff  based  on  responses 
received  fiom  die  general  public,  special 
interest  groups,  other  government 
agencies  and  staff  evaluation  of  the 
proposed  activify.  Defining  the  possible 
range  of  enviroiunental  braefits  would 
be  almost  impossible  to  cover  in  the 
rules  in  sufficient  detail,  since 
circumstances  vary  considerably  for 
each  permit  application.  After 
considering  aU  the  comments  we  have 
decided  to  make  the  change  as  proposed 
on  May  12, 1963. 

Section  3X.4(q):  Some  commenters 
believed  that  this  rule  would  distort 
review  criteria  by  inserting 
inappropriate  economic  assumptions 
and  minimizing  environmental  criteria. 
Some  commenters  suggested  that  the 
Corps  revise  this  paragraph  to  include  a 
provision  to  challenge  an  applicant's 
economic  data  and  that  of  governmental 
agencies  as  well  Other  commenters 
believe  that  economic  factors  do  not 
belong  in  these  regulations  since  the 
mtent  of  the  Clean  Water  Act  is:  "to 
restore  and  maintain  the  chemical, 
physical,  and  biological  integrify  of  the 
nation's  waters";  dierefore,  any 
regulation  under  the  CWA  should  have, 
as  its  primary  objective,  provisions 
which  give  environmental  factors  the 
greatest  weight  They  were  concerned 
that  this  part  may  be  applied  to  allow 
economic  benefits  to  ofhet  negative 
environmental  effects.  Some 
commenters.  however,  believed  that  the 
Corps  should  assume  that  projects 
proposed  by  state  and  local 
governmental  interests  and  private 
industry  are  economically  viable  and 
are  needed  in  the  marketplace.  They 
also  believed  that  the  Corps  and  other 
govenunental  agencies  should  not 
engage  in  detailed  economic 
evaluations.  Economics  has  been 
included  in  the  Corps  list  of  public 
interest  factors  since  1970.  However, 
there  has  never  been  a  specific  policy  on 
economics  in  the  regulations.  The  Corps 
generally  accepts  an  applicant's 
determination  that  a  proposed  activity  is 
needed  and  will  be  economically  viable, 
but  makes  its  own  decision  on  whether 
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a  project  should  occur  in  waters  of  the 
U.S.  The  district  engineer  may 
determine  that  the  impacts  of  a 
proposed  project  on  the  public  interest 
may  require  more  than  a  cursory 
evaluation  of  the  need  for  the  project 
The  depth  of  the  evaluation  would 
depend  on  the  significance  of  the 
impacts  and  in  unusual  circumstances 
could  include  an  independent  economic 
analysis.  The  Corps  will  balance  the 
economic  need  for  a  project  along  with 
other  factors  of  the  public  interest. 
Accordingly,  S  320.4(q)  has  been 
modified  from  the  prof>osed  rule  to 
provide  that  the  district  engineer  may 
make  an  independent  review  of  the  need 
for  a  project  from  the  perspective  of  the 
pubUc  interest. 

Section  3W.4(r):  Many  comments 
were  offered  as  to  the  intent,  scope  and 
implementation  of  the  proposed 
mitigation  policy.  Comments  were 
almost  equally  divided  between  those 
who  felt  that  the  policy  should  be 
expanded  and  those  that  felt  it  should 
be  more  limited.  The  issues  that  were 
raised  include:  mitigation  should  not  be 
used  to  outweigh  negative  public 
interest  factors;  mitigation  should  not  be 
integrated  into  the  public  interest 
review;  mitigation  should  be  on-site  to 
the  maximum  extent  practicable:  off-site 
mitigation  extends  the  range  of  concerns 
beyond  those  required  by  Section  404.  A 
wide  range  of  views  were  expressed  on 
our  proposed  mitigation  policy,  but 
virtually  all  commenters  expressed  need 
for  a  poUcy.  The  Corps  has  been 
requiring  mitigation  as  permit  conditions 
for  many  years  based  on  our  regulations 
and  the  404(b)(1)  guidelines.  Because  of 
the  apparent  confusion  on  this  matter, 
we  have  decided  to  clarify  our  existing 
policy  at  320.4(r). 

The  concept  of  "mitigation"  is  many- 
faceted,  as  reflected  in  the  definition 
provided  in  the  Council  on 
(Environmental  Quality  (CEQ)  NEPA 
regulations  at  40  CFR  1508.20.  Viewing 
"mitigation"  in  its  broadest  sense, 
practically  any  permit  condition  or  best 
management  practice  designed  to  avoid 
or  reduce  adverse  effects  could  be 
considered  "mitigation."  Mitigation 
considerations  occur  throughout  the 
permit  application  review  process  and 
are  conducted  in  consultation  with  state 
and  Federal  agencies  responsible  for 
fish  and  wildlife  resources.  District 
engineers  will  normally  discuss 
modifications  to  minimize  project 
impacts  with  applicants  at  pre- 
application  meetings  (held  for  large  and 
potentially  controversial  projects]  and 
during  the  processing  of  applications.  As 
a  restdt  of  these  discussions,  district 
engineers  may  condition  permits  to 


require  minor  project  modifications, 
even  though  that  project  may  satisfy  all 
legal  requirements  and  the  public 
interest  review  test  without  those 
modifications. 

For  applications  involving  Section  404 
authority,  mitigation  considerations  are 
required  as  part  of  the  Section  404(b)(1) 
guidelines  analysis;  permit  conditions 
requiring  mitigation  must  be  added 
when  necessary  to  ensure  that  a  project 
complies  with  the  guidelines.  To 
emphasize  this,  we  have  included  a 
footnote  to  S  320.4(r]  regarding 
mitigation  requirements  for  Section  404, 
Clean  Water  Act  permit  actions.  Some 
types  of  mitigation  measures  are 
enumerated  in  Subpart  H  of  the 
guidelines.  Other  laws  such  as  the 
Endangered  Species  Act  may  also  lead 
to  mitigation  requirements  in  order  to 
ensure  that  the  proposal  complies  with 
the  law.  In  addition  to  the  mitigation 
developed  in  preapplication 
consultations  and  through  application  of 
the  404(b)(1)  guidelines  and  other  laws, 
these  regulations  provide  for  further 
mitigation  should  the  public  interest 
review  so  indicate. 

One  form  of  mitigation  is 
"compensatory  mitigation,"  defined  at 
40  CFR  1508.20(e)  to  mean 
"compensating  for  the  impact  by 
replacing  or  providing  substitute 
resources  or  environments."  Federal  and 
state  natural  resource  agencies 
sometimes  ask  the  Corps  to  require 
permit  appUcauts  to  compensate  for 
wetlands  to  be  destroyed  by  permitted 
activities.  Such  compensatory  mitigation 
might  be  provided  by  constructing  or 
enhancing  a  wetland;  by  dedicating 
wetland  acreage  for  public  use;  or  by 
contributing  to  the  construction, 
enhancement,  acquisition  or 
preservation  of  such  "mitigation  lands." 
Compensatory  mitigation  of  this  type  is 
often  referred  to  as  "off-site"  mitigation. 
However,  it  can  be  provided  either  on- 
site  or  off-site.  Such  mitigation  can  be 
required  by  permit  conditions  only  in 
compUance  with  33  CFR  325.4,  and 
specifically  with  33  CFR  325.4(a)(3).  In 
addition  to  those  restrictions,  the  Corps 
has  for  many  years  declined  to  use,  and 
does  now  decline  to  use,  the  public 
interest  review  to  require  permit 
applicants  to  provide  compensatory 
mitigation  unlets  that  mitigation  is 
required  to  ensure  that  an  appUcant's 
proposed  activity  is  not  contrary  to  the 
pubUc  interest  If  an  applicant  refuses  to 
provide  compensatory  mitigation  which 
the  district  engineer  determines  to  be 
necessary  to  ensure  that  the  proposed 
activity  is  not  contrary  to  the  public 
interest  the  permit  must  be  denied,  ff  an 
applicant  voluntarily  offers  to  provide 


compensatory  mitigation  in  excess  of 
the  amount  needed  to  find  that  the 
project  is  not  contrary  to  the  public 
interest  the  district  engineer  can 
incorporate  a  permit  condition  to 
implement  that  mitigation  at  the 
applicant's  request. 

Part  321— Permits  for  Dams  and  Dikes 
in  Navigable  Waters  of  the  United 
States 

The  Secretary  of  the  Army  delegated 
his  authority  under  Section  9  of  the 
Rivers  and  Harbors  Act  of  1899,  33 
U.S.C.  401  to  the  Assistant  Secretary  of 
the  Army  (Civil  Works).  The  Assistant 
Secretary  in  turn  delegated  his  authority 
under  Section  9  for  structures  in 
intrastate  navigable  waters  of  the 
United  States  to  the  Chief  of  Engineers 
and  his  authorized  representative. 
District  engineers  have  been  authorized 
in  33  CFR  325.8  to  issue  or  deny  permits 
for  dams  or  dikes  in  intrastate  navigable 
waters  of  the  United  States"  under 
Section  9  of  the  Rivers  and  Harbors  Act 
of  1899.  This  section  of  the  regulation 
and  §S  325.5(d)  and  325.8(a]  have  been 
revised  to  reflect  this  delegation. 

Part  322— Permits  for  Structures  or 
Work  in  or  Affecting  Navigable  Waters 
of  the  United  States 

Section  322.2(a):  We  have  revised  the 
term  "navigable  waters  of  the  United 
States"  to  reference  33  CFR  Part  329 
since  it  and  all  other  terms  relating  to 
the  geographic  scope  of  ^e  Section  10 
program  are  defined  at  33  CFR  Part  329. 

Section  322.2(b):  Commenters  on  the 
definition  of  structures  indicated  that 
several  terms  needed  further 
amplification.  It  was  suggested  that  the 
term  "boom"  be  defined  to  exclude  a 
float  boom,  as  would  be  used  in  fitjnt  of 
a  spillway.  The  term  was  not  redefined 
because  those  dams  constructed  in 
Section  10  waters  do  require  a  permit  for 
a  float  boom.  However,  most  dams  in 
the  United  States  are  constructed  in 
non-Section  10  waters  and  do  not 
require  a  permit  for  a  boom  (floating  or 
otherwise)  unless  it  involves  the 
discharge  of  dredged  or  fill  material.  It 
was  suggested  that  the  term  "obstacle  or 
obstruction"  be  modified  to  reinstitute 
tiie  language  from  the  July  19, 1977,  final 
regulations.  We  have  adopted  the 
suggestion  which  will  clarify  our  intent 
that  obstacles  or  obstructions,  whether 
permanent  or  not  do  require  a  permit  it 
will  also  assist  in  jurisdictional 
decisions  on  enforcement  It  was 
suggested  that  "boat  docks"  and  "boat 
ramps"  be  included  in  the  list  of 
structures,  since  these  are  frequently 
proposed  structures.  These  have  been 
included.  It  was  suggested  that  the  term 
"artificial  gravel  island"  be  added,  as 
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Congress,  by  Section  4(e)  of  the  Outer 
Continental  Shelf  Lands  Act  of  1953. 
extended  the  regulatory  program  to  the 
Outer  Continental  Shelt  and  ajwcificaUy 
cited  artiRcial  islands  as  falling  under 
Section  10  jurisdiction.  This  typ^  of 
structure  is  also  constructed  on  state 
lands  within  the  territorial  seas. 
Accordingly,  artificial  islands  have  been 
included. 

Section  322.2(c):  Two  commenters 
discussed  the  definition  of  "work";  one 
stated  that  it  was  too  broad  and  the 
other  that  it  should  be  expanded.  The 
present  definition  of  the  term  "woric" 
has  remained  unchanged  for  many  years 
and  has  achieved  general  acceptance  by 
the  regulators  and  those  requiring  a 
permit  The  present  language  has  been 
retained. 

Sections  322.2(f)(2)  and  323.2(nJ(2): 
Both  of  these  sections  are  concerned 
with  the  definition  of  general  permits. 
Several  commenters  expressed  support 
for  the  additional  criteria  contained  in 
the  May  12, 1983  proposed  rule.  Other 
commenters  expressed  concern  that  the 
proposed  criteria  were  illegal  Some 
commenters  believed  that  the  proposal 
would  amount  to  a  delegation  of  the 
Section  404  program  to  tiie  states,  and 
that  this  is  not  a  prerogative  of  the 
Corps  of  Engineers.  Many  commenters 
expressed  serious  concern  that  state 
programs  were  not  comprehensive 
enough  to  properly  represent  the  public 
interest  review.  Still  others  objected  to 
the  proposal  because  there  were  no 
assurances  that  the  state  approved 
projects  themselves  were  "similar  in 
nature"  or  would  have  "minimal  adverse 
environmental  effects":  those  objections 
extended  to  the  proposal  to  assess  the 
impacts  of  the  differences  in  the  State/ 
Corps  decisions.  Some  commenters 
suggested  that  an  automatic  "kick-out" 
provision,  whereby  concerned  agencies 
could  cause  the  Corps  to  require  an 
individual  application  on  a  case-by-case 
basis,  may  provide  sufficient  safeguards 
for  the  proposal  to  go  forward.  Some 
commenters  suggested  that  a  preferred 
approach  to  reducing  duplication  would 
be  for  the  Corps  to  express,  in  its 
regulations,  direction  for  its  districts  to 
vigorously  pursue  joint  processing, 
permit  consolidation,  pre-application 
consultation,  joint  applications,  joint 
public  notices  and  special  area 
management  planning.  This  change  was 
proposed  in  1983.  At  that  time  we 
believed  that  additional  flexibility  in  the 
types  of  general  permits  which  could  be 
developed  was  necessary  to  effectively 
administer  the  regulatory  program.  Our 
exi>erience  since  then  has  shown  that 
the  existing  definitions  of  general  permit 
at  both  of  these  sections  is  flexible 


enough  to  develop  satisfactory  genBial 
permits.  Ther^ore  we  have deddednot 
to  adopt  this  proposed  change.  Beeause 
several  definitions  previously  found  in 
Part  323  have  been  moved  to  Part  328. 
§  323.2(n)  has  been  redesignated 
§  323.2(h). 

Section  322.2(g):  This  section  adds  the 
definition  of  the  term  "artificial  reefs" 
from  the  National  Fishing  Enhancement 
Act  and  clarifies  «vhat  activities  or 
structures  the  term  does  not  include. 
Two  commenters  suggested 
modifications,  or  clarifications,  to  this 
definition  to  ensure  that  old  oil  and  gas 
production  platfonns  can  be  ccmsidered 
for  use  as  artificial  reefs.  We  agree  with 
their  suggestion.  The  definition  would 
include  the  use  of  some  production 
platfonns,  either  abandoned  in  place  or 
relocated,  as  artificial  reefs  as  long  as 
they  are  evaluated  and  permitted  as 
meeting  the  standards  of  Section  203  of 
the  Act. 

Section  322.2(h):  This  section  was 
proposed  to  add  the  definition  of  the 
term  "outer  continental  shelf*  from  the 
Outer  Continental  Shelf  Lands  Act 
(OCSLA).  Two  commenters  suggested 
that  the  territorial  sea  off  the  Gulf  Coast 
of  Florida  and  Texas  is  greater  than 
three  nautical  miles  from  the  coast  line. 
We  have  determined  that  this  is  not  the 
case,  and  have  decided  not  to  include  a 
definition  of  the  term  "outer  continental 
shelf'  in  these  regulations  and  to  rely 
instead  on  the  definition  of  this  term 
that  is  already  hi  the  OCSLA. 

Sections  322.3(a)  and  322.4:  Activities 
which  do  not  require  a  permit  have  been 
moved  from  \  322.3  and  included  in 
8  322.4.  The  limitation  of  the 
applicability  of  Section  154  of  the  Water 
Resource  Development  Act  of  1976  in 
certain  waterbodies  has  been  deleted 
because  no  such  limitation  exists  in  that 
Act 

Section  322.5(b):  This  section 
addresses  the  policies  and  procedures 
for  processing  artificial  reef 
applications.  One  commenter  suggested 
that  the  opportunity  for  a  general  permit 
should  not  be  precluded  by  this  section. 
A  general  permit  for  artificial  reefs  is 
not  precluded  by  this  regulation  change. 
Furthermore,  the  opportunity  for  the 
issuance  of  general  permits  may  be 
enhanced  with  the  implementation  of 
the  National  ;<(Vrtificial  Reef  Plan  by  the 
Department  of  Commerce. 

Section  322.S(b)(l):  This  section  cites 
the  standards  established  under  section 
203  of  the  National  Fishing 
Enhancement  Act  These  standards  are 
to  be  met  in  the  siting  and  construction, 
and  subsequent  monitoring  and 
managing,  of  artificial  reefs.  Two 
commenters  insisted  that  these  should 


bfrcaa«d«BalsQrob)w:tives.4i&d 
several  ooBUieatea  said  that  seie 
specific  goideiincs  or  criteria  ai«  Beaded 
to  evaluate  pn^Msed  artificial  reefe. 
against  die  standarda  or  goals.  Section 
204  of  die  Act  rtatea  that  die 
Department  of  Commeroe  will  develop  a 
National  Artificial  Re^Plaa  tdiick  wilt 
be  oonsistent  %iritfa  tlw  standanis 
established  nnder  Section  203,  and  will 
indude  criteria  relating  to  siting, 
constructing,  BRmitaring,  and  managing 
artificial  reefs,  ^ledfication  of  sndi 
criteria  in  these  rules  would  be 
inappropriate  in  view  of  the  intent  of 
Congress  to  have  the  Department  of 
Commerce  perform  this  function.  Hie 
National  Marine  Fisheries  Service 
(NMFS),  acting  for  the  Department  of 
Commerce,  has  consulted  with  us  in 
developmg  the  National  Artificial  Reef 
Plaa  and  we  will  continue  to  consult 
with  them  to  ensure  permits  are  issued 
consistent  with  the  criteria  estabUshed 
in  that  plan.  The  Department  of 
Commerce  announced  the  availability  of 
the  National  Artificial  Reef  Plan  in  the 
Federal  Register  on  November  14, 1985. 

The  U.S.  Coast  Guard  was 
particulariy  concerned  tiiat  tiiese  rules 
be  more  specific  with  r^ard  to 
information  and  criteria  that  will  be 
used  to  ensure  navigation  safety  and  the 
prevention  of  navigational  obstructions. 
Section  204  of  the  National  Fishing 
Enhancement  Act  requires  that  the 
Department  of  Commerce  consult  the 
U.S.  Coast  Guard  in  the  development  of 
the  National  Artificial  Reef  Han 
regarding  the  criteria  to  be  established 
in  the  plan.  One  of  the  standards  with 
which  the  criteria  must  be  consistent  is 
the  prevention  of  unreasonable 
obstructions  to  navigation.  In  addition, 
the  district  engineer  shall  consult  with 
any  governmental  agency  or  interested 
party,  as  appropriate,  in  issuing  permits 
for  artificial  reefs.  This  includes  pre- 
application  consultation  with  the  U.S. 
Coast  Guard,  and  placing  conditions  in 
permits  recommended  by  the  U.S.  Coast 
Guard  to  ensure  navigational  safety. 
Section  322.5(b)  (2)  and  (3):  These 
sections  state  that  the  district  engineer 
will  consider  the  National  Artificial  Reef 
Plan,  and  that  he  will  consult  with 
governmental  agencies  and  interested 
parties,  as  necessary,  in  evaluating  a 
permit  appUcation.  Two  commenters 
supported  this  coordination.  The  NMFS 
requested  notification  of  decisions  to 
issue  permits  which  either  deviate  from 
or  comply  with  the  plan.  Paragraph 
(b)(2)  requires  the  district  engineer  to 
notify  the  Department  of  Commerce  of 
any  need  to  deviate  fi^m  the  plan.  In 
addition,  the  NMFS  receives  a  monthly 
list  of  permit  applications  on  which  the 
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Thia  ihaeld  be  aofBckBil  nottficalkm  for 
ftoM  pennite  wludi  do  oot  deviate  from 
the  plea. 

Section  32ZS(b)(4):  Aldioogk  sooie 
commenten  ttraagly  eapported  tiiis 
■ectioB  deecriUng  the  liability  of 
pennittees  enthoriaed  to  build  artificial 
reeh,  several  expnaaed  oonoem  that 
thia  pfoviaian  waa  not  daariy  written  or 
required  apadfic  criteria  to  aaaist  the 

malriiit  ansineer  in  nt^m^nAmna  nosncifll 

liability.  lUa  paragraph  baa  been 
revnitten  to  correi^pand  doaely  with  the 
wording  in  the  National  Fiahing 
Enhancement  Act,  and  exanydea  of 
ways  an  appbcant  can  demonstrate 
financial  responsibibty  have  been 
added. 

Section  322.5fgp  We  have  revised  this 
paragraph  on  canals  and  other  artificial 
waterways  by  eliminating  procedural- 
only  provisions  which  are  redundant 
with  requirementa  in  33  CFR  Parts  325 
and  326. 

Section  322.5(1):  A  new  section  on 
fairways  and  anchorage  areas  has  been 
added.  This  section  was  fmmeriy  found 
at  33  CFR  20ai35.  We  are  moving  tliis 
proviaion  to  consolidate  all  of  the  permit 
regulations  on  structures  to  this  part 
We  will  delete  33  CFR  209.135  by 
separate  notice  in  the  Federal  Kegiater. 

Part  323— Permits  for  Discharges  of 
Dredged  or  Fill  Material  Into  Waters  of 
the  United  States 

Section  323.2:  Several  commenters 
supported  moving  the  definitions 
relating  to  waters  ol  the  United  States  to 
a  separate  paragraph.  As  proposed  on 
May  12, 1983,  we  have  moved  the  tenn 
'  Vaters  of  the  United  SUtes"  and  all 
other  terma  related  to  the  geographic 
scope  of  jurisdiction  of  Section  404  of 
the  CWA  to  33  CFR  Part  328  which  is 
titled  "Definition  of  the  Waters  of  the 
United  States."  We  believe  that,  by 
setting  these  definitions  apart  in  a 
separate  and  distinct  Fart  of  the 
regulation  and  including  in  that  Part  all 
of  the  definitions  of  terms  associated 
with  the  scope  of  the  Section  404  permit 
program,  we  are  better  able  to  clarify 
the  scope  of  our  jurisdiction.  We  have 
not  changed  any  existing  definitions  nor 
added  any  definitions  proposed  on  May 
12, 1983.  Comments  related  to  these 
definitions  are  addressed  in  Part  328 
below. 

We  have  not  changed  the  definition  of 
fill  material  at  {  323J^e).  However,  die 
Corps  haa  entered  into  a  Memorendum 
of  Agreement  with  the  Environmental 
Protectioo  Agency  to  better  identify  die 
diffnesce  between  section  402  and 
sectieii  404  discharges  under  the  Clean 
Water  Act 


Section  S23^d)—Preriaatiy  32SJG): 
The  pnipoaed  modification  of  thia 
paragraph  atatet  that  "die  mioimu  or 
incidental  soil  laovement  occtsring 
during  normal  dredging  operations"  is 
not  a  "discharge  of  dredged  material," 
the  term  defined  by  this  paragraph. 

Eight  commenters  raised  concerns 
relating  to  this  provision.  Most  of  these 
supported  the  regulation  of  "de  minimis 
or  incidental  soil  movement  occurring 
during  normal  dredging  operations"  in 
varying  degrees.  Two  specifically 
expressed  a  belief  that  the  fallback  from 
dredging  operatfons  constituted  a 
discharge  within  the  intent  of  section 
404  of  the  Clean  Water  Act.  One  of 
these  stated  that  the  proposed  provision 
was  contrary  to  a  binding  decision  by 
the  U.  S.  District  Court  for  the  Northern 
District  of  Ohio  in  Reid  v.  Marsh,  No.  C- 
81-600  (N.  D.  Ohio,  1984).  Another 
commenter  objected  to  the  provision  on 
the  basis  that  it  would  force  states  that 
perceived  a  need  to  regulate  dredging 
operations  to  regulate  such  activities 
under  their  National  Pollutant  Discharge 
Elimination  System  authority.  The 
reconimendations  of  the  above  group  of 
commenters  inchided  the  regulation  of 
dredging  activities  on  an  individual  or 
general  permit  basis  or  on  a  selective 
basis  that  would  take  into  account  the 
scopes  and  anticipated  effects  of  the 
projects  involved.  Two  commenters 
expressed  concern  over  the  fact  that 
discharge  activities  such  as  the 
sidecasting  of  dredged  material  might  be 
considered  "soil  movement"  that  was 
"incidental"  to  •  "normal  dredging 
operation."  The  final  concern  raised 
related  to  the  list  of  dredging  equipment 
cited  as  examples.  This  list  was  seen, 
alternatively,  aa  too  limited  or  as  not 
limited  enough  in  reference  to  the  types 
of  equipment  that  may  be  used  in  a 
"normal  dredging  operation."  Four 
commenters  supported  the  proposed 
provision  as  a  reasonable  interpretation 
of  the  section  404  authority  of  die  Corps. 

Section  404  clearly  directs  the  Corps 
to  regulate  the  discharge  of  dredged 
material,  not  the  dred^ng  itself. 
Dredging  operations  cannot  be 
performed  without  some  fallback. 
However,  if  we  were  to  define  this 
fallback  as  a  "discharge  of  dredged 
material,"  we  would,  in  effect  be  adding 
the  regulation  of  dredging  to  section  404 
which  we  do  not  believe  was  the  intent 
of  Congress.  We  have  consistentfy 
provided  guidance  to  our  field  offices 
since  1977  that  faidd«ital  fallback  is  not 
an  activity  regulated  under  section  404. 
The  purpose  of  dredging  is  to  remove 
material  from  the  water,  not  to 
discharge  material  into  the  water. 
Therefwe,  the  fallback  in  a  "normal 
dredging  operaticm"  ia  incidental  to  the 


dredgfaig  i^wration  sdA  de  winiou's 
when  oenqMoed  to  tke  overall  quantities 
removed.  £f  there  are  tests  faivolved,  we 
beUeve  they  should  folate  to  die 
dredging  eperatw'a  feitent  end  the  result 
of  his  dredging  operations.  If  the  int«it 
is  to  remove  materid  I^ho  the  water 
and  the  results  support  diis  intent  dien 
the  activity  involved  must  be  considered 
as  a  "normal  dredging  operation"  that  is 
not  subject  to  sectioa  404. 

Based  on  the  above  discussion,  we 
have  not  adopted  aiw  of  the 
recommendations  relating  to  the 
revision  or  deletion  ef  this  provisicm  for 
the  purpose  of  bringfeig  about  the 
regulation  of  "normal  dredging 
operations"  in  varying  degrees.  We  have 
replaced  the  "or"  between  the  words 
"de  minimis"  and  "incidental"  with  a 
comma  to  more  clearly  reflect  the  fact 
that  the  incidental  fallback  from  a 
"normal  dredging  operation"  is 
considered  to  be  </e  minimis  when 
compared  to  the  overall  quantities 
removed.  In  addition,  we  have  deleted 
the  examples  of  dredging  equipment  at 
the  end  of  the  proposed  provision  to 
make  it  clear  that  de  minimis  or 
incidental  soil  movement  occurring 
during  any  "ncninal  dredging  operation" 
is  not  a  "discharge  of  dredged  material." 
However,  we  wish  to  also  make  it  dear 
that  this  provision  applies  only  to  the 
incidental  faUliack  occurring  during 
"normal  dredging  operations"  and  not  to 
the  disposal  of  the  dkedged  material 
involved.  If  this  material  is  disposed  of 
in  a  water  of  the  United  States,  by 
sidecasting  or  by  other  means,  this 
disposal  wiU  be  considered  to  be  a 
"discharge  of  dredged  material"  and  will 
be  subject  to  regulation  under  section 
404. 

Section  323.4:  We  have  made  some 
minor  corrections  to  this  section  to  be 
consistent  with  EPA's  permit  exemption 
regulations  at  40  CFR  Part  233. 

Part  324 — Ocean  Disposal 

Section  324.4(c):  The  language  of  this 
section  on  the  EPA  review  process  has 
been  rewritten  to  darify  the  procedures 
the  district  engineer  will  follow  when 
the  Regional  Administrator  advises  that 
a  proposed  dumping  activify  does  not 
comply  with  the  criteria  established 
pursuant  to  section  102(a)  of  the  Merine 
Protection,  Research  and  Sanctuaries 
Ad  (MPRSA),  or  the  restricticms 
established  pursuant  to  section  lQ2(c) 
thereot  in  accordance  with  the 
provisions  of  40  CFR  225.2(b). 

Part  325— Permit  Ptocessing 

Several  minor  changes  have  been 
made  in  this  part  These  changes  involve 
requesting  additional  iitfmnwtion  from 
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an  applicant,  providing  for  a  leaaonable 
comment  period,  combining  pemit 
dociunentaticMi.  and  docnmenting  iMnet 
of  national  importance. 

Section  325.l(b/:  This  section  has  been 
rewritten  to  clarify  the  pie-application 
con8ultati<m  process  for  major  permit 
applications.  No  significant  changes 
have  been  made  in  the  content  of  this 
section. 

Section  32S.l(dXl):  One  commoiter  on 
this  content  of  applications  paragraph 
asked  that  where,  through  cjqierience,  it 
has  been  found  that  specific  items  of 
additional  information  are  rontinely 
necessary  for  permit  review,  the  district 
engineer  should  be  allowed  to  develop 
supplemental  information  ioims. 
Another  observed  that  restricting 
production  of  local  forms  may  inhibit 
joint  permit  application  {Hocasses.  If  it 
becomes  necessary  to  routinely  request 
additional  informatioB.  the  Coipa  f^n 
change  the  application  form,  but  that 
must  be  done  at  Corps  headquarters 
with  the  an;)roval  of  the  Office  of 
Management  and  Budget  This  change 
does  not  place  any  addttioaal 
restrictions  on  developing  local  forms. 
As  is  now  the  case,  local  forms  may  be 
developed  for  joint  processing  with  a 
Federal  or  state  agency. 

Section  325.1f(0f8):'nd»  is  a  new 
section  requiring  an  applicant  to  include 
provisions  for  siting,  construction, 
monitoriag  and  maiii^i^  ^  artificial 
reef  as  part  of  his  ap^ication  for  a 
permit  One  oommenter  sqggetted  diat 
the  criteria  fw  acoomplisfaing  duse 
activities  must  be  completed  in  tte 
National  Artificial  Reel  Flan  hektte 
establirinnent  of  such  reefs  can  be 
encouraged.  Anotiierreoomnwnded  that 
the  rsgnktfan  descrfbc  more  qiedfically 
the  information  to  be  eapfltied  by  an 
applicant  with  regard  to  monitoring  and 
maintaining  an  artificial  reef.  The  plan 
includes  gmeral  mechanisms  and 
methodologies  fior  monitoring  the 
compUcmee  of  reefs  with  permit 
requirements,  and  managing  the  use  of 
those  reefii.  It  can  be  ued  as  a  guide  for 
the  inf(»mation  to  be  supplied  by  die 
permit  apfdicant  ^>edfic  conditions  for 
monitoring  and  mana^ng,  as  weO  as  for 
maintaining  artifidal  reefs  generally 
need  to  be  site-epedfic  and  should  be 
developed  daring  permit  processing. 

The  U.S.  Coas%  Guard  requested  that 
they  be  provided  copies  of  pomit 
applications  for  artificial  reefs,  and  that 
a  pennittee  be  required  to  notify  Ae 
Coast  Guard  District  Commander  i^en 
reef  constructim  begins  and  when  it  is 
conqileted  so  timely  faiftmnation  can  be 
included  in  notices  to  mariners.  The 
district  engineer  may  elect  to  consult 
with  the  Goast  Guard,  when 
appropriate,  during  the  pre-application 


phase  of  the  pennit  process.  At  any  rate, 
the  Coast  Guard  will  leoeive  public 
notices  of  permit  qiplications,  and  may 
make  recommendations  to  ensure 
navigational  safety  on  a  caae-l^-case 
basis.  Appropriate  conditions  can  be 
added  to  permits  to  provide  fat  such 
safety. 

Section  32S.lfep  Several  commenters 
expressed  concern  with  language 
changes  requiring  <mly  additional 
infonnati<m  "esaeoUal  to  conqriete  an 
evaluation"  rather  than  the  fbraier 
requirement  for  infoimatiao  to  "assist  in 
evaluation  of  the  apjdicatiraL"  They  felt 
this  change  would  reduce  the  data  base 
on  wdiich  decisiinu  would  be  made. 
They  indicated  further  that  without 
necessary  additional  information, 
district  engineers  would  not  be  able  to 
make  a  reasonable  decision,  die  public's 
ability  to  provide  meaningful  oomments 
would  be  limited,  and  resource  ■gwiciee 
would  have  to  spend  more  time 
contacting  the  applicant  and  gatherii^ 
information.  They  felt  this  couM 
increase  delays  rather  than  limiting 
them.  Several  commenters  asked  diat 
the  regulations  be  altered  to  specifically 
require  submtseion  of  informatian 
necessary  for  a  404(bKl)  evaluadon. 
Similar  concerns  were  expreaeed  with 
the  change  statii^  diat  detailed 
enginening  plans  and  spedficetioBS 
would  not  be  required  for  a  pennit 
application.  Commenters  advised  tliat 
without  adequate  {dans  or  the  ability  to 
routinely  require  SHHtlemental 
information  it  may  be  impossible  to 
insure  compliance  with  applicable  water 
quality  criteria  or  make  reasonable 
permit  decisions.  Other  commenters 
wanted  further  restrictions  placed  on 
the  district  engineer's  ability  to  request 
additional  infumation.  Suggestions 
included  altering  the  regulations  to 
specify  the  type,  need  for,  and  level  of 
detail  which  could  be  requested,  and 
requiring  die  district  engineer  to  prepare 
an  analysis  of  costs  and  benefits  of  such 
information.  Some  commenters  objected 
to  requirements  for  providing 
information  on  project  alternatives  and 
on  the  source  and  conmosition  of 
dredged  or  SO  material 

This  paragraph  has  been  changed  as 
proposed.  Tie  intent  of  this  change  was 
to  assure  that  information  necessary  to 
make  a  decision  would  be  obtained, 
while  requests  for  non-essential 
information  and  delays  associated  with 
such  requests  would  be  limited. 
Section  325^aX6):  The  new 
requirement  to  document  district 
engineer  decisions  contrary  to  state  and 
local  decisions  was  adopted  essentially 
as  proposed.  The  reference  to  state  or 
local  decisions  in  die  middle  of  this 
paragraph  incorrecdy  did  not  reference 


f  8m«fflH)  hi  addition  to  f  32luaX:Q. 
The  adopted  paray  aph  refareacas  stete 
and  kical  dledaiaBs  fai  both  of  these 


Secttw  S2S^XW0:  The  May  12. 
1983.  prapoaed  n^pdations  sought  to 
speed  up  the  proceea  by  ledadng  die 
standard  eo  day  comment/waiver  period 
to  30  days  for  state  water  qaaHty 
certificatioaa.  CoBmienters  on  dds 
paragrairii  ofliered  a  complete  spectrmn 
of  views  fcoBi  strong  support  for  the 


to  the  proposal  rnM.Mn,ff  withfai  this 
spectrum  iaduded  opiniaBs  that:  states 
must  InweW  days;  csrtiflcattaB  time 
shodd  ba  die  same  as  allowed  by  EPA 
(U^BioBdiB);  die  proposal  is  illegal- it 
eonfltets  wMi  some  state  water  quality 
ondficadoB  regalatioiis  and  procedures; 
and  it  woidd  reduce  state  and  public 
input  to  the  ded«km.<milrifig  process. 
Most  states  objected  to  this  reduction 
with  many  citing  established  water 
quahty  certification  procedures  required 
by  statute  and/or  regulations  wdiicfa 
require  notice  to  the  puUic  (normally  30 
days)  and  artiicfa  allow  requests  for 
public  heaiiugs  wliicfa  cannot  be 
comideted  widrin  the  m-day  period.  We 
have,  dierefota,  retained  die  60  day 
period  in  die  ^lIy  22, 1982,  regulations. 
S<MBe  Gotpe  disMcts  have  devek^wd 
formal  or  InfonBal  agreements  widi  the 
states,  wfafdh  identify  procedures  and 
time  Kraits  for  srfmiitlal  of  wster  quality 
cotificadons  and  waiters.  Where  these 
are  in  efiiect  proUems  associated  with 
cerdficadons  arm  minimi^f^, 

Many  commenters  objected  to  the 
May  12. 1883,  proposal  to  delete  from 
die  July  22, 1982,  regulations  die 
statement  *The  request  for  certification 
must  be  made  in  accordance  widi  the 
regulaticms  of  the  certifying  agency." 
Deleting  this  statement  will  not  delete 
the  reqidrement  that  valid  requests  for 
certification  most  be  made  in 
accordance  with  State  laws.  However, 
we  have  found  that  on  a  case-by-case 
basis  in  sinne  states,  the  state  certifying 
agency  and  the  district  engineer  have 
found  it  beneficial  to  have  some 
flexibilify  to  determine  wdiat  constitutes 
a  vahd  request  Furthermore,  we  believe 
that  the  state  has  the  responsibihfy  to 
determine  if  it  has  received  a  valid 
request  If  this  statement  were  retained 
in  the  Corps  regulation,  it  would  require 
the  Corps  to  determine  if  a  request  has 
been  submitted  in  accordance  with  state 
law.  To  avoid  this  problem,  we  have 
decided  to  eliminate  this  statement. 

Section  325^fc!)(2J:  Numerous 
commenters  expressed  concern  with 
comment  periods  of  less  than  30  days. 
They  were  concerned  that  in  order  to 
expedite  {Hocessing  times,  15  day 
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notice*  would  become  the  norm.  These 
commentera  stated  that  15  days  was 
insufficient  to  prepare  substantive 
conunents  and  would  not  allow  the 
pubUc  adequate  participation  in  the 
permit  process  as  mandated  by  Section 
101  of  the  CWA.  State  agencies  noted 
that,  with  internal  and  external  mail 
requiring  as  much  as  a  week  each  for 
the  Corps  and  the  state,  15  days  would 
not  provide  any  time  for  consideration 
of  a  project.  Several  commenters  noted 
that  such  expedited  review  times  might 
actually  be  counter-productive,  as 
Federal  and  state  agencies  might 
routinely  oppose  projects  and  request 
permit  denial  so  that  they  would  then 
have  sufficient  time  to  review  a  project 
and  to  work  with  an  applicant  to  resolve 
conflicts.  We  recognize  that  15  days  is  a 
very  short  comment  period  considering 
internal  agency  processing  and  mail 
time.  We  expect  that  comment  periods 
as  short  as  15  days  would  be  used  only 
for  minor  projects  where  experience  has 
shown  there  would  be  Uttle  or  no 
controversy.  Some  districts  have  been 
routinely  using  conunent  periods  of  less 
than  30  days  (20  and  25  days]  while 
others  have  used  such  procedures  in 
only  a  limited  number  of  special  cases. 
In  adopting  this  provision,  we  have 
modified  the  May  12, 1983,  proposal  to 
require  the  district  engineer  to  consider 
the  nature  of  the  proposal,  mail  time,  the 
need  to  obtain  comments  from  remote 
areas,  comments  on  similar  proposals, 
and  the  need  for  site  visits  before 
designating  public  notice  periods  of  less 
than  30  days.  Additionally,  after 
considering  the  length  of  the  original 
comment  period  as  well  as  those  items 
noted  above,  the  district  engineer  may 
extend  the  comment  period  an 
additional  30  days  if  wtirranted.  We 
believe  this  provides  the  desired 
flexibility  with  the  necessary  restraints 
on  when  to  use  comment  periods  of  less 
than  30  days. 

Sections  325.2(e)(1)  and  325.5(b)(2): 
Commenters  supporting  the  use  of 
letters  of  permission  (LOP)  for  minor 
section  404  activities  stated  that 
applicants  will  reahze  significant  time 
savings  for  minor  requests  while  there 
will  be  no  loss  in  environmental 
protection.  Objectors  believe  that  the 
Corps  is  seeking  administrative 
expediency  at  the  cost  of  environmental 
protection.  Issues  raised  by  commenters 
include:  the  legality  of  the  404  LX)P 
procedure  without  providing  for  notice 
and  opportimity  for  public  hearing 
(Section  404(a)  of  the  CWA);  the  legaUty 
of  issuing  a  permit  which  would  become 
effective  upon  the  receipt  or  waiver  of 
401  certification  and/or  a  consistency 
certification  under  the  CZMA;  the  need 


to  be  more  definitive  as  to  the  criteria 
for  making  a  decision  as  to  the 
categories  of  activities  eligible  for 
authorization  under  the  LOP;  and  the 
lack  of  coordination  with  Federal  and 
state  resource  agencies.  A  few 
commenters  were  concerned  that  the 
notice  in  the  May  12, 1983,  Proposed 
Rules  was  insufficient  because  it  did  not 
give  the  scope  aod  location  of  the  work 
to  be  covered.  Hie  commenting  states 
also  indicated  that  the  notice  was 
insufficient  for  water  quality 
certification  and  coastal  zone 
consistency  determination  purposes. 
Other  commenters  were  concerned  that, 
while  LOP's  would  be  coordinated  with 
Federal  and  state  fish  and  wildlife 
agencies,  other  resource  agencies  such 
as  EPA  should  also  review  Section  404 
LOP's.  Based  on  the  comments  on  the 
proposed  404  LOP  procedures,  we  have 
decided  not  to  adopt  the  404  LOP 
procedures  as  proposed.  We  are  not 
chfinging  S  325.5(b)(2),  LOP  format  nor 
are  we  changing  the  section  10  LOP 
provisions.  Rather,  we  have  revised 
S  325.2(e)(1)  to  describe  a  separate 
section  404  LOP  process.  Unlike  the 
section  10  LOP  process,  the  section  404 
process  involves  the  identification  of 
categories  of  discharges  and  a  generic 
public  notice.  This  LOP  process  is  a  type 
of  abbreviated  permit  process  which 
could  and  has  been  developed  under  the 
July  22, 1982,  interim  final  regulations. 
These  procedures  will  avoid 
unnecessary  paperwork  and  delays  for 
many  minor  section  404  projects  in 
accordance  with  the  intent  of  Section 
101(f)  of  the  Clean  Water  Act 

Section  325.7(b):  We  have  added  a 
provision  that  when  considering  a 
modification  to  a  permit,  the  district 
engineer  will  consult  with  resource 
agencies  when  considering  a  change  to 
terms,  conditions,  or  features  in  which 
that  agency  has  expressed  a  significant 
interest. 

Section  325.9:  One  commenter 
generally  supported  this  section  on  the 
district  engineer's  authority  to  determine 
jurisdiction  but  indicated  diat  S  325.9(c) 
should  not  be  adopted  because  it 
reflects  the  provisions  of  a 
Memorandum  of  Understanding  (MOU) 
with  EPA  and  would  not  be  applicable  if 
the  MOU  is  revised  or  deleted.  We  have 
determined  that  this  paragraph  is  not 
now  needed  and  have  decided  not  to 
adopt  it. 

Appendix  A — Ptrmit  Form  and  Special 
Conditions 

A.  Permit  Form 

Project  Description:  A  conunent  was 
received  stating  that  intended  use 
should  be  specified  for  all  permitted 


woric  and  not  just  for  the  fills  involved. 
A  comment  was  also  received 
suggesting  that  we  be  more  specific  on 
what  discharges  are  covered  by  permit 
authorizations.  We  ^gree  with  these 
points  and  have  made  appropriate 
changes  to  the  instructional  material 
relating  to  project  descriptions. 

General  Conditions 

General  Condition  1:  Several 
commenters  stated  tbat  the  specified 
three  month  lead  time  on  the  requesting 
of  permit  extensions  was  too  long.  We 
agree  with  these  commenters  and  have, 
therefore,  reduced  this  lead  time  &om 
three  to  one  month. 

General  Condition  2:  One  commenter 
recommended  that  the  wording  of  this 
condition,  relating  to  the  maintenance  of 
authorized  work,  be  modified  to  indicate 
that  restoration  may  be  required  if  the 
permittee  fails  to  comply  with  the 
condition.  We  agree  and  have  modified 
the  condition  accordingly.  Another 
commenter  stated  that  it  would  not  be 
reasonable  to  enforce  this  condition 
when  a  permitted  underground  facility  is 
abandoned.  We  generally  agree  with 
this  statement  However,  we  believe  the 
procedures  governing  the  enforcement 
of  permit  conditions  are  flexible  enough 
to  allow  a  reasonable  approach  in  such 
situations. 

General  Conditions:  One  commenter 
indicated  that  this  condition  should  be 
modified  to  require  the  permittee  to  halt 
work  that  could  damage  discovered 
historic  resources  and  to  protect  those 
resources  from  inadvertent  damage. 
That  commenter  also  indicated  that 
under  certain  circumstances  it  would 
not  be  necessary  to  notify  the  Corps  or 
to  halt  work.  This  notification 
requirement  has  been  in  effect  since 
1982,  and  the  continuation  of  this 
requirement  provides  for  the  Corps  to  be 
notified  in  a  timely  nyanner.  With  this 
notification,  the  Corps  can  react  quickly 
to  determine  the  appropriate  course  of 
action.  We  believe  this  approach  has 
proven  to  be  satisfaotory.  Therefore,  this 
condition  is  being  adopted  as  proposed. 

Proposed  General  Condition  4:  In  our 
proposal,  we  specifically  requested 
comments  on  this  condition,  which 
would  require  recording  the  permit  on 
the  property  deed.  More  than  half  the 
comments  received  were  on  this 
proposal.  All  but  one  of  the  commenters 
who  addressed  this  condition  were 
critical  of  it  to  a  greater  or  lesser  degree. 
Institutional  interest  observed  that  this 
condition  would  only  add  to  their  costs, 
since  once  lands  were  purchased  they 
were  seldom  sold.  Institutional  and 
industrial  interests  cdiserved  that 
permits  often  relate  to  easements  and 


Fedw^l  Riggirter  /  Vol.  51.  No.  218  /  ThunKJay.  November  13,  1966  /  Rules  and  ReRolatioM 


41213 


not  to  fee  simple  ownership  and  that 
compliance  with  the  proposed  condition, 
in  such  situations,  would  not  be  possible 
or  meaningful  in  some  locatians.  One 
commenter  stated  that  a  recordation 
coniMtion  should  not  be  necessary, 
provided  permittees  complied  with 
proposed  Central  Condition  5.  which 
requires  owners  to  notify  the  Corps 
when  property  is  transferred.  To 
strengthen  the  property  transfer 
condition,  we  have  modified  the 
statCTwnt  preceding  the  transferee's 
signature  to  specify  that  the  requirement 
to  comply  witfi  the  terms  and  conditions 
of  the  permit  moves  with  the  property. 
One  commenter  stated  that  a  general 
condition  requiring  recordation  where 
possible  would  be  unfair,  since  it  would 
not  be  uniformly  applicable  to  all 
permittees.  Further  coordination  with 
our  field  offices  indicates  that 
compliance  widi  and  use  of  the 
proposed  condition  probably  occurs 
only  in  a  few  locations.  This 
coordination  also  indicates  that  for 
some  Jurisdictions,  where  recoidation  is 
possible,  the  cost  of  recordation  may  be 
so  great  &at  it  exceeds  the  benefits. 
Given  that  recordation  may  not  be 
practical  or  appropriate  for  all  Corps 
peimito,  we  have  deleted  this  general 
condition  frmn  the  permit  form  and 
renumbered  the  remaiidng  general 
conditions  aocon&^y.  On  the  other 
hand,  the  recordation  requirement  is 
appropriate  and  useful  for  many  types  of 
structures  needing  Corps  permits,  to 
provide  fundamental  fiainiess  toward 
future  purchasers  of  real  property  and  to 
facilitate  enforcement  of  permit 
conditions  against  fnture  purchasers. 
For  example,  if  the  Corps  were  to  issue 
a  permit  for  a  pier,  that  permit  would 
require  the  owner  to  maintain  the  pier  in 
good  condition  and  in  conformance  with 
the  terms  and  conditions  of  the  permit  If 
the  builder  of  the  pier  were  to  allow  the 
pier  to  deteriorate,  he  could  easily 
transfer  the  pier  and  associated  property 
with  no  notice  to  the  pmchaser  of  the 
legal  obligation  to  repair  and  maintain 
the  pier,  unless  the  permit  were 
recorded  along  with  the  title  documents 
relating  to  the  associated  property.  This 
failure  to  give  notice  to  prospective 
purchasera  would  be  unfair,  and  would 
increase  the  Federal  Government's 
difficulty  in  enforcing  permit  conditions 
against  future  purchasers.  Because  of 
this  important  notice  function,  we  have 
added  a  recordation  condition  under  B. 
Special  Conditions,  for  use  wherever 
recordation  is  found  to  be  reasonably 
practicable  and  appropriate. 

General  Condition  4  fPmposed 
General  Condition  SJ:  One  commenter 
suggested  that  this  condition,  relating  to 


the  transfermce  of  the  permit  with  the 
property,  be  modified  to  provide  for 
notice  and  approval  from  the  Corps 
before  the  permit  is  transferred.  The 
reason  given  for  this  suggestion  was  that 
the  Corps  may  have  ^wdal  knowledge 
of  the  particular  transferee's  history  and 
capabilities  and  may  wish  to  modify  the 
terms  and  omditions  of  the  permit 
accordin^y.  The  suggested  change 
would  require  the  issuing  office  to 
conduct  a  review  and  prepare  decision 
documentation  every  time  property  is 
transferred  and  there  is  a  Corps  permit 
involved.  We  believe  that  such  a  review 
in  every  case  invtdving  the  transfer  of  a 
permit  would  constitute  an  inefficient 
use  of  available  resources.  Under  the 
procedures  contained  in  33  CFR  325.7,  a 
permit  is  subject  to  suspension, 
modification.  «■  revocation  at  any  time 
the  Cops  determines  such  action  is 
warranted.  We  bdieve  this  is  a  better 
approach,  and  have,  therefore,  retained 
the  proposed  wording  of  this  conditioo. 

General  Condition  S  (I^opoaed 
General  Conditioa  6):  (^  commenter 
recommended  that  this  proposed 
condition,  which  relates  to  compliance 
with  the  provisions  of  the  water  qualify 
certification,  be  changed  to  provide  fbr 
the  modification  of  the  Corps  permit  if 
EPA  promulgates  a  revised  Section  307 
standard  or  prohibitian  whidi  applies  to 
the  pennitted  activify.  We  agree  that 
permits  must  be  modified  when 
circumstances  warrant  Procedures 
goveniing  modifications  are  contained 
in  S3  CFR  325.7.  and  we  advise 
permittees  of  these  procedures  in  item  5 
(Reevahiation  of  Permit  Decisitm)  under 
the  Turther  Information"  heading. 
Hieiefure,  since  we  believe  this 
potential  requirement  for  permit 
modifications  is  adequately  covered 
under  the  "Further  Information" 
heading,  we  have  retained  the  proposed 
wording  of  this  conditicm. 

General  Condition  6  (Proposed 
General  Cmtdition  7J:  One  commenter 
noted  that  compliance  inspections 
should  be  conducted  during  normal 
working  hours.  As  a  general  rule,  this 
observation  seems  reasonable. 
However,  since  we  believe  that 
compliance  inspections  will  be 
scheduled  during  normal  working  hours 
when  possible,  we  have  not  made  any 
changes  to  the  proposed  wording  of  this 
condition. 

Further  Information 

Limits  of  Federal  Liability:  One 
commenter  suggested  that  the 
Government  could,  under  certain 
circumstances,  be  held  tiable  for 
damages  caused  by  activities  authorized 
by  the  permit  and  suggested  that  Item  3, 
which  limits  the  Government's  liabihfy. 


be  deleted  in  its  entirefy.  While  it  is  trae 
that  some  courts-have  found  the  United 
States  liable  for  danuges  sustained  by 
the  ownns  of  permitted  structures  or  by 
individuals  injured  in  some  way  by 
those  structures,  it  has  never  been  the 
intent  of  the  C<Hps  to  assume  either  type 
of  liabilify  or  to  insure  that  no 
interfBrenoe  or  damage  to  a  permitted 
structure  wiH  occur  after  it  has  been 
built  In  permitting  structures  within 
navigable  waters,  the  Corps  does  not 
assume  any  dufy  to  guanuitee  the  safefy 
of  that  structure  from  damages  caused 
by  the  permittee's  woric  or  by  other 
authorized  activities  in  the  water,  such 
as  channel  maintenance  dredging.  This 
is  viewed  as  an  acceptable  limitation  on 
the  privilege  of  constructing  a  private 
stractioe  for  private  benefit  in  a  public 
waterway,  particalariy  since  insurance 
is  readify  available  to  protect  the 
permittee  from  any  damage  his  structure 
may  mstain.  Acccndin^,  the  language 
i&hea  5  has  been  further  clarified  to 
preclude  any  inference  diat  the 
Government  assumes  any  bability  for 
interfofance  with  or  damage  to  a 
pernritted  structure  as  a  result  of  work 
undertaken  by  or  on  behalf  of  the  United 
States  in  the  public  interest. 

Reevaluation  of  Permit  Decision:  One 
commenter  recommended  that 
reevaluations  be  limited  to  the  three 
circumstances  listed.  Although  we 
believe  that  the  vast  majorify  of  the 
reevaluations  required  will  qualify 
under  one  of  the  three  listed 
drcinutances,  we  cannot  exclude  the 
possibilify  of  non-qualifying,  unique 
situations  where  the  public's  good  may 
require  a  reevaluation  of  a  permit 
decision.  Ilierefbre,  we  have  retained 
the  wording  which  states  that 
reevaluations  will  not  necessarily  be 
limited  to  the  circumstances  listed. 
Another  commenter  recommended  that 
we  add  to  this  item  that  we  have  the 
authorify  to  issue  administrative  orders 
to  require  compliance  with  the  terms 
and  conditions  of  permits  and  to  initiate 
legal  actions  where  appropriate.  The 
procedures  governing  tfiese  actions  are 
contained  in  33  CFR  326.4  and  326.5  and 
reference  was  made  to  these  procedures 
in  the  proposed  wording.  However,  we 
agree  that  it  would  be  helpful  to  modify 
the  proposed  wording  to  provide 
permittees  with  a  better  understanding 
of  our  enforcement  options;  we  have 
modified  the  text  accordingly. 

B.  Special  Conditions 

One  commenter  suggested  that 
Special  Condition  5,  which  requires 
permittees  authorized  to  perform  certain 
types  of  work  to  provide  advance 
notifications  to  the  National  Ocean 
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Service  and  the  Corps  before  beginning 
work,  be  changed  to  allow  verbal 
notifications  followed  by  written 
confirmations.  We  have  determined  that 
this  suggestion,  if  adopted,  would 
greatly  increase  the  chance  of  errors  in 
notice  documents  published  by  the 
Government  and  would  not  be  in  the 
best  interest  of  mariners.  Two  weeks 
advance  notice  is  a  reasonable  period  of 
time  both  for  construction  scheduling 
and  for  Government  notification  to 
mariners.  Therefore,  we  have  not 
adopted  this  suggestion. 

One  commenter  suggested  that  a 
special  condition  be  added,  for  use 
when  appropriate,  to  require  the 
permittee  to  carry  out  a  historic 
preservation  plan  attached  to  the  permit. 
The  wording  of  special  conditions  are 
normally  determined  on  a  case-by-case 
basis.  Only  those  that  are  used  often 
and  are  subject  to  standardized  wording 
are  listed  in  Appendix  A  (B.  Special 
Conditions].  While  we  agree  that  special 
conditions  of  this  nature  may  be 
required,  we  do  not  believe  they  lend 
themselves  sufHciently  to  standardized 
wording  to  warrant  adding  a  specific 
special  condition  to  Appendix  A. 

Three  comments  were  received  which 
related  to  General  Condition  (n)  on  the 
previous  permit  form.  This  condition 
required  the  permittee  to  notify  the 
issuing  office  of  the  date  when  the  work 
authorized  would  start  and  of  any 
prolonged  suspensions  before  the  work 
was  complete.  Two  of  the  commenters 
recommended  that  this  provision  be 
retained  as  a  general  condition,  and  one 
commenter  recommended  that  it  be 
specified  as  a  special  condition.  Our 
research  indicates  that  this  condition,  as 
a  general  condition  applicable  to  all 
permitted  activities,  has  been  virtually 
unenforceable  in  most  areas  and  of 
limited  use  as  a  permit  monitoring  tool. 
We  agree  that  special  conditions 
requiring  permittees  to  notify  the  Corps, 
in  advance,  of  the  dates  permitted 
activities  will  start,  are  appropriate  in 
certain  situations.  Two  of  these 
situations  are  covered  by  Special 
Condition  3  (maintenance  dredging]  and 
Special  Condition  5  (charting  of 
activities  by  National  Ocean  Service). 
Since  we  believe  our  field  offices  are  in 
the  best  position  to  identify  any  other 
situations  in  which  similar  special 
conditions  would  be  appropriate,  we 
have  not  adopted  these 
recommendations. 

As  discussed  under  Proposed  General 
Condition  4  above,  we  have  added  a 
sixth  special  recordation  condition  for 
use  where  recordation  is  found  to  be 
reasonably  practicable. 

General:  In  addition  to  several 
editorial  changes,' we  have  added 


definitions  for  the  word  "you"  and  its 
derivatives  and  the  term  "this  office"  at 
the  beginning  of  the  permit  form.  We 
have  substituted  the  term  "this  office" 
for  references  to  che  district  engineer 
throughout  the  form. 

Part  326— Enforcement 

General:  Three  commenters  objected 
to  what  they  perceived  as  a  lack  of 
specific  requirements  and  recommended 
that  the  word  "skould"  be  changed  to 
"shall"  throughout  Part  326.  Another 
commenter  stated  that  the  proposed 
regulations  were  too  specific  and 
recommended  that  a  significant  amount 
of  the  procedures  in  this  Part  be  deleted 
and  addressed  in  internal  guidance.  The 
word  "should,"  where  used,  allows 
district  engineers  to  base  their 
enforcement  actk)ns  on  an  assessment 
of  what  is  the  best  approach  on  a  case- 
by-case  basis.  The  word  "shall"  would 
require  district  engineers  to  implement 
specified  actions  even  though  such 
actions  may  be  obviously  inappropriate 
in  relation  to  a  particular  case.  We 
believe  this  fiexibility  is  appropriate  and 
have,  therefore,  retained  the  word 
"should"  in  most  of  the  places  where  it 
occurred  in  the  proposed  regulations. 
However,  the  word  "will"  is  used  at 
various  places  in  this  Part  where 
flexibility  is  not  appropriate.  We  believe 
that  the  proposed  language  achieves  a 
proper  balance  between  the  providing  of 
necessary  guidance  and  flexibility. 

Finally,  one  commenter  suggested  that 
Part  326  be  rewritten  to  include  only  two 
requirements:  orders  for  immediate 
restoration  of  filled  wetlands  and 
referrals  for  legal  action  if  these  orders 
are  not  complied  with.  When  Congress 
established  the  Corps  regulatory 
authorities,  it  allowed  for  the  issuance 
of  permits.  To  ignore  the  issuance  of 
permits  as  one  means  of  resolving 
violations  would  be  inappropriate. 

Section  326.1:  As  a  result  of  further 
internal  coordination,  we  have 
determined  that  it  would  be  appropriate 
to  make  it  clear  that  nothing  in  this  Part 
establishes  a  non-discretionary  duty  on 
the  part  of  a  district  engineer.  Further, 
nothing  in  this  Part  should  be 
considered  as  a  basis  for  a  private  right 
of  action  against  a  district  engineer. 
Therefore,  we  have  modified  this 
paragraph  accordingly. 

Section  326.2:  One  commenter 
recommended  that  this  statement  of 
general  enforcement  policy  be  expanded 
to  provide  priority  guidance  on 
enforcement  actions.  Two  other 
commenters  reoommended 
strengthening  of  this  paragraph,  with 
one  recommending  that  it  cite  the  firm 
and  fair  enforcement  of  the  law  to 
prohibit  and  deter  damage,  to  require 


restoration,  and  to  punish  violators  as 
the  purpose  of  the  Corps  enforcement 
program.  In  that  we  refer  in  this 
paragraph  to  unauthorized  activities,  we 
are  reflecting  the  fact  that  these 
activities  are  unauthorized  and  subject 
to  enforcement  actioos  pursuant  to  the 
legal  authorities  cited  at  the  beginning  of 
this  Part.  Further,  the  other 
recommended  changes  would  simply 
duplicate  the  discusdons  of  enforcement 
methods  and  procedures  already 
contained  in  SS  328.31,  326.4,  and  326.5. 
However,  we  have  added  a  statement  to 
this  provision  to  reflect  the  fact  that 
EPA  has  independent  enforcement 
authorities  under  the  Clean  Water  Act 
and  thus,  district  engineers  should 
normally  coordinate  with  EPA. 

Section  326.3(b):  Olie  commenter 
recommended  Uiat  this  paragraph  be 
amended  to  require  the  establishment  of 
numbered  file  systems  for  violations. 
Most  Corps  districts  already  assign 
control  numbers  to  enforcement  actions, 
and  since  this  is  an  administrative 
function,  we  have  determined  that  it 
would  be  inappropriate  to  include  this 
requirement  in  a  Federal  regulation 
designed  to  provide  enforcement  policy. 

Section  326.3(c)(2):  One  commenter 
suggested  rewording  of  this  paragraph  to 
make  it  clear  that  a  violation  involving  a 
completed  activity  may  or  may  not  be 
resolved  through  the  issuance  of  a  Corps 
permit.  The  reference  in  the  proposed 
wording  to  not  initiating  "any  additional 
work  before  obtaining  required 
Department  of  the  Army  authorizations" 
apparently  led  to  the  commenter 
misunderstanding  tUs  paragraph.  The 
intent  of  this  wording  related  to  warning 
a  violator  not  to  initiate  work  on  other 
projects  before  obtaining  required  Corps 
permits.  Since  the  violator  is  in  the 
process  of  being  made  aware  of  the 
legal  requirements  for  obtaining  Corps 
permits,  we  have  determined  that  this 
warning  is  unnecessary  and  have, 
therefore,  deleted  it. 

Section  326.3(c)(3):  One  commenter 
recommended  that  this  paragraph  be 
amended  to  indicate  that  the 
information  requested  will  also  be  used 
for  determining  whether  legal  action  is 
appropriate  in  addition  to  determining 
what  initial  corrective  measures  may  be 
required.  We  agree  that  the  information 
obtained  from  violatofs  may  provide  a 
basis  for  enforcement  decisions  other 
than  those  relating  to  interim  corrective 
measures.  Therefore,  we  have  revised 
this  provision  to  provide  for  notifying 
violators  of  potential  enforcement 
consequences  and  for  the  more 
generalized  use  of  the  information 
provided  by  violators  in  the 
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identincation  of  appropriate 
enforcement  measures. 

Section  328.3(c)(4):  One  commenter 
recommended  that  this  provision  be 
reworded  to  indicate  that  the  limitations 
on  unauthorized  work  of  an  emergency 
nature  are  to  be  estabhshed  in 
conjunction  with  Federal  and  state 
resource  agencies.  We  believe  it  is 
understandable  that  actions  of  this  type 
will  be  completed  on  an  expedited  basis 
with  the  procedures  in  §  326.3(c-d)  being 
followed  concurrently.  Since  S  326.3(d) 
already  provides  for  interagency 
consultations,  in  appropriate  cases,  we 
do  not  believe  it  is  necessary  to 
duplicate  that  guidance  in  tWs  provision. 

Section  326.3(d)(1):  One  commenter 
recommended  that  "initial  corrective 
measures"  be  defined  as  measures 
"which  substantially  elminate  all 
ciurent  and  future  detrimental  impacts 
resulting  from  the  unauthorized  work." 
This  commenter  also  recommended  that 
the  procedures  in  33  CFR  320.4  and  40 
CFR  Part  230  be  referenced  for  use  in 
determining  what  "initial  corrective 
measures"  are  required.  Essentially,  this 
commenter  is  recommending  that  all 
violators  be  denied  a  Corps 
authorization  and  required  to  undertake 
full  corrective  measures  in  the  initial 
stage  of  an  enforcement  action.  This 
would  not  be  a  reasonable  or  practical 
approach,  since  it  would  eliminate 
public  participation  and  would  result  in 
the  removal  of  work  that  may  have  been 
permitted  under  normal  circumstances. 
Another  commenter  objected  to  the 
statement  that  further  enforcement 
actions  "should  normally"  be 
unnecessary  if  the  initial  corrective 
measures  substantially  eliminate  all 
current  and  future  detrimental  impacts. 
This  commenter  sees  this  provision  as 
barring  legal  action  in  appropriate  cases 
such  as  those  involving  wiUftd,  flagrant, 
or  repeated  violations.  This  is  not  the 
case.  To  say  that  such  corrective 
measures  "should  normally"  resolve  a 
violation  does  not  mean  that  they  will 
"always"  resolve  a  violation.  Another 
commenter  stated  that  consultations 
with  the  Fish  and  Wildlife  Service  and 
the  National  Marine  Fisheries  Service 
should  be  made  mandatory  in  this 
paragraph  pursuant  to  the  Fish  and 
Wildlife  Coordination  Act.  The  reason 
given  was  thaj  this  provision  would 
result  in  the  issuance  of  permits  which 
would  require  such  consultations.  TTiis 
paragraph  deals  with  initial  corrective 
measures  and  not  with  the  issuance  of 
permits.  These  agencies  will  be  given  an 
opportunity  to  comment  in  response  to  a 
public  notice  before  any  decision  is 
made  on  an  after-the-fact  fwrmit 
application.  In  view  of  the  above 


discussion,  we  have  retained  the 
proposed  wording  of  this  paragraph. 

SecUon  326.3(d)(2):  One  commenter 
recommended  that  this  paragraph  be 
deleted  on  the  basis  that  it  provided  the 
distiict  engineer  with  too  much 
discretion  and  questioned  the  cross- 
reference  to  §  328.3(3).  This  paragraph 
was  intended  to  provide  guidance  to 
district  engineers  in  situations  involving 
prior  initiations  of  litigation  or  denials  of 
essential  authorizations  or  certifications 
by  other  Federal,  state  or  local  agencies. 
We  believe  district  engineers  should 
have  the  discretionary  authority  to 
determine  what  is  a  reasonable  and 
practical  course  of  action  for  the  Corps 
imder  these  circumstances.  However, 
we  have  revised  this  paragraph  to 
clarify  its  intent  and  to  correct  the  cross- 
reference. 

Section  326.3(d)(3):  As  a  result  of 
further  review  within  the  Corps,  we 
have  determined  that  the  provision 
proposed  as  S  328.3(e)(lKi).  which  states 
that  it  is  not  necessary  to  issue  a  Corps 
permit  for  initial  corrective  measures, 
should  be  moved  to  {  328.3(d)  to  more 
appropriately  reflect  the  sequence  of 
enforcement  procedures.  Therefore,  we 
have  modified  this  provision  and 
established  it  as  new  S  326.3(d)(3). 
Section  326.3(e):  One  commenter 
objected  to  the  after-the-fact  permit 
process,  and  observed  that  the  process 
was  generally  seen  as  a  mechanism  to 
avoid  compliance  with  the  law. 
Exceptions  to  the  processing  of  after- 
the-fact  permit  applications  are 
contained  in  {  328.3(e)(i-iv).  However, 
in  most  cases,  the  public  participation 
associated  with  the  processing  of  an 
application  is  necessary  before  a 
violation  can  be  appropriately  resolved. 

Section  326.3(e)(1):  One  commenter 
recommended  that  this  paragraph  be 
amended  to  specify  the  criteria  for  legal 
action  and  to  require  that  public  notices 
associated  with  after-the-fact  permit 
applications  clearly  identify  that  a 
violation  is  involved.  The  criteria  for 
legal  actions  are  given  in  {  326.5(a),  and 
permit  decisions  are  based  on  whether 
an  activity  complies  with  the  section 
404(b)(1)  Guidelines,  where  applicable, 
and  on  whether  it  is  or  is  not  found  to  be 
contrary  to  the  public  interest.  Permit 
decisions  are  not  based  on  whether  a 
permit  application  is  before  or  after-the- 
fact.  We  have,  therefore,  retained  the 
proposed  wording  of  this  paragraph. 
Proposed  Section  326.3(e)(l)(i):  We 
have  deleted  this  provision  here  and 
have  moved  a  modified  version  of  it  to 
new  9  326.3(d)(3);  see  discussion  under 
S  326.3(d)(3). 

Section  326.3(e)(l)(i}— Proposed  as 
326.3(e)(l)(ii):  This  provision  indicates 


that  the  processing  of  an  after-the-fact 
permit  application  will  not  be  necessary 
"when"  detrimental  impacts  have  been 
eliminated  by  restoration.  One 
commenter  recommended  that  distinct 
engineers  be  required  to  consult  with 
EPA  before  determining  that  restoration 
has  been  completed  that  eliminates 
ciurent  and  futiue  detrimental  impacts. 
We  have  addresse  this  comment  by 
modifying  {  328.2  and  S  326.3(g)  to 
provide  for  such  coordination  when  the 
distinct  engineer  is  aware  of  an 
enforcement  action  being  considered  by 
EPA  under  its  independent  em"orcement 
authorities.  Another  commenter 
observed  that  the  word  "when" 
appeared  to  be  in  error  and 
recommended  substituting  the  word 
"unless."  This  would  indicate  that  die 
Corps  should  process  an  after-the-fact 
permit  application  only  after  restoration 
had  taken  place  and  there  is  no  work 
requiring  a  permit  This  obviously  would 
not  be  reasonable.  In  view  of  the  above 
discussion,  we  have  retained  the 
proposed  wording  of  this  provision. 

Section  326.3(e)(l)(iii)— Proposed  as 
326.3(e)(l)(iv):  One  commenter 
recommended  that  a  provision  be  added 
to  this  paragraph  to  prohibit  the 
acceptance  of  an  application  for  a  Corps 
permit  where  an  activity  is  not  in 
compliance  with  other  Federal,  state,  or 
local  authorizations  or  certifications.  In 
essence,  this  amounts  to  requiring 
district  engineers  to  take  steps  to 
enforce  the  terms  and  conditions  of 
another  agency's  authorization  or 
certification.  We  believe  this  is  the 
issuing  agency's  responsibility  and  not 
the  responsibility  of  the  Corps.  Of 
course,  where  that  other  agency  has 
denied  a  requisite  authorization,  the 
Corps  would  not  accept  an  application 
for  processing. 

Section  326.3(e)(l)(iv)— Proposed  as 
326.3(e)(l)(v):  Two  commenters 
recommended  rewording  of  this 
paragraph  to  prohibit  the  acceptance  or 
processing  of  any  after-the-fact  permit 
application  when  the  Corps  is  aware  of 
litigation  or  other  enforcement  actions 
that  have  been  initiated  by  other 
Federal,  state  or  local  agencies.  We 
believe  the  Corps  should,  in  appropriate 
situations,  be  able  to  take  positions  on 
cases  that  are  in  conflict  with  the 
viewpoints  of  other  agencies.  Therefore, 
we  have  retained  the  wording  of  this 
paragraph  essentially  as  proposed. 
However,  since  EPA  has  independent 
enforcement  authorities,  we  have 
provided  for  coordination  with  EPA  in 
§5  326.2  and  326.3(g). 

Section  326.3(g):  One  commenter 
indicated  that  this  paragraph  should 
delineate  EPA's  responsibility  over 
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recognizing  and  reporting  unpermitted 
discharges.  This  paragraph  deals  only 
with  cases  where  EPA  is  considering  an 
enforcement  action.  The  reporting  of 
violations  is  covered  under  S  328.3(a}. 
Another  commenter  recommended  that 
this  paragraph  be  reworded  to  ensure 
that  Corps  actions  under  Part  326  are 
not  in  conflict  with  EPA  enforcement 
actions.  Another  commenter,  a  state 
agency,  suggested  that  this  provision  be 
expanded  to  require  similar 
consultations  widi  state  agencies  that 
have  initiated  enforcement  actions.  The 
reason  we  have  provided  for 
consultations  with  EPA  in  this 
paragraph  is  due  to  the  fact  that  both  the 
Corps  and  EPA  have  overlapping 
authorities  pursuant  to  the  Clean  Water 
Act.  This  is  not  the  case  with  state 
agencies.  Nevertheless,  we  believe 
district  engineers  will  wish  to  consult 
with  state  agencies  in  appropriate 
circumstances.  In  any  event,  as  we 
stated  in  our  discussion  relating  to  the 
wording  of  S  326.3(e}(iv],  we  believe  the 
Corps  should  have  the  right  to  take  a 
position  that  may  conflict  with  another 
agency's  viewpoint.  However,  we  have 
revised  this  provision  to  emphasize  that 
district  engineers  should  coordinate 
with  EPA  w^en  they  are  aware  of 
enforcement  actions  being  considered 
by  EPA  under  its  independent 
enforcement  authorities. 

Section  328.4(a-b):  As  a  result  of 
further  internal  coordination,  we  have 
determined  that  S  326.4(a]  should  make 
it  clear  that  district  engineers  have  the 
discretionary  authority  to  determine 
when  the  inspection  of  permitted 
activities  is  appropriate.  We  have 
modified  9  326.4(a]  accordingly.  In 
addition,  we  have  added  a  new 
S  328.4(b)  to  further  discuss  inspection 
limitations. 

Section  326.4(d) — Proposed  as 
326.4(c):  One  commenter.  a  state  agency, 
objected  to  the  provisions  in  this 
paragraph  for  attempting  to  obtain 
voluntary  compliance  before  issuing  a 
formal  compliance  order.  The  rationale 
given  was  that  the  absence  of  a  formal 
order  would  make  coordination  between 
the  Corps  and  the  state  difficult. 
Another  state  agency  recommended 
consultations  with  state  agencies  and 
with  EPA.  The  proposed,  non- 
compliance procedures  do  not  prohibit 
early  coordination  with  other  regulatory 
agencies,  when  appropriate,  and 
presumably,  if  the  permittee  quickly 
brings  his  work  into  compliance,  such 
coordination  should  not  be  necessary. 

One  commenter  objected  to  allowing 
a  district  engineer  to  issue  a  compliance 
order  and  to  not  making  the  use  of  Corps 
suspension/revocation  procedures  or 


legal  actions  mandatory.  Another 
commenter  recommended  that 
suspension/  revocation  procedures  or 
legal  actions  be  made  mandatory  if  a 
violator  fails  to  comply  with  a 
compliance  order.  The  issuance  of  a 
compliance  order  is  provided  for  in 
section  404(s)  of  the  Clean  Water  Act, 
and  in  most  cases,  we  believe  that  the 
methods  available  for  obtaining 
voluntary  compEance  should  be  used 
before  discretionary  consideration  is 
given  to  using  the  Corps  suspension/ 
revocation  procedures  or  initiating  legal 
action. 

Another  commenter  objected  to  the 
term  "significantly  serious  to  require  an 
enforcement  action"  on  the  basis  that  all 
violations  are  worthy  of  some 
enforcement  action.  Minor  deviations 
from  the  terms  and  conditions  of  a 
Corps  permit  may  not  always  warrant 
an  enforcement  action.  For  example, 
would  a  dock  authorized  to  be 
constructed  with  a  length  of  50  feet  but 
inadvertently  constructed  with  a  length 
of  51  feet  constitute  a  violation 
warranting  an  enforcement  action?  We 
agree  there  may  be  extenuating 
circumstances,  luch  as  the  additional 
length  of  the  dock  being  just  enough  to 
impact  the  water  access  of  a  neighbor. 
However,  this  is  a  judgment  that  is  best 
made  by  the  district  engineer  involved. 

One  Commenter  objected  to  the  term 
"mutually  agreeable  solution"  on  the 
basis  that  such  a  solution  could 
invalidate  the  prior  results  of 
coordination  with  resource  agencies. 
Since  this  term  refers  to  bringing  the 
permitted  activity  into  compliance  or  the 
resolution  of  the  violation  with  a  permit 
modiHcation  using  the  modification 
procedures  in  33  CFR  325.7(b),  such 
resolutions  would  not  invalidate  prior 
coordination.  In  view  of  the  above 
discussion,  we  have  retained  the 
proposed  wording  of  this  paragraph. 

Section  326.5(a):  One  commenter 
requested  that  die  words  "willful"  and 
"repeated"  be  deleted  from  this 
paragraph,  the  rationale  being, 
apparently,  that  most  violators  are  not 
repeat  or  willful  offenders  and  that  the 
Corps  should  take  the  one  opportunity  it 
has  to  bring  legal  action  against  these 
one-time  violators.  We  do  not  agree 
with  this  approach  as  being  either 
reasonable  or  practical.  Another 
commenter  recommended  adding 
violations  that  result  in  substantial 
impacts  to  the  list  of  violations  that 
should  be  considered  appropriate  for 
legal  action.  We  agree  with  this 
recommendation  and  have  modified  the 
wording  of  this  provision  accordingly. 

Section  326.5(c):  One  commenter 
recommended  rewording  of  this 


paragraph  to  require  that  copies  be 
provided  to  EPA  of  Corps  referrals  to 
local  U.S.  Attorneys.  We  believe  it 
would  be  more  appropriate  to  address 
matters  relating  to  the  detailed  aspects 
of  interagency  coordination  in 
interagency  agreements.  Therefore,  we 
have  retained  the  proposed  wording  of 
this  paragraph. 

Section  326.5(d)(2):  As  a  result  of 
further  internal  coordination,  we  have 
determined  that  litigation  cases 
involving  isolated  water  no  longer  need 
to  be  referred  to  the  Washington  level 
on  a  routine  basis.  Therefore,  we  have 
deleted  this  provision. 

Section  326.5(e):  One  commenter 
recommended  diat  the  word  "may"  be 
replaced  widi  the  words  "encouraged 
to"  in  die  provision  relating  to  sending 
litigation  reports  to  tfie  Office  of  the 
Chief  of  Engineers  when  the  district 
engineer  determines  that  an 
enforcement  case  warrants  special 
attention  and  the  local  U.S.  Attorney 
has  declined  to  take  legal  action.  We 
agree  with  this  recommendation  and 
have  made  die  change. 

Another  commenter  suggested  that 
wording  be  aided  to  this  paragraph  to 
address  circumstances  in  which  permits 
are  not  required.  The  fact  that  a  legal 
option  may  not  be  available  does  not 
mean  that  a  permit  is  not  required.  If  the 
district  engineer  chooses  to  close  the 
case  record,  the  activity  in  question  will 
still  be  unauthorized  and  therefore 
illegal.  Such  unauthorized  activities  will 
be  taken  into  accouat  if  the  responsible 
parties  become  involved  in  future 
violations.  One  commenter  suggested 
that  Corps  attorneys  initiate  legal 
actions  as  an  alternative  to  actions  by 
local  U.S.  Attorney*  However,  the 
Corps  does  not  have  the  authority  under 
existing  Federal  laws  to  initiate  legal 
actions  on  its  own. 

Another  commenter  recommended 
that  this  paragraph  be  modified  to 
provide  for  joint  Federal/state 
prosecution  of  violators.  Since  this 
involves  discretionary  decisions  on  the 
part  of  the  Depeirtment  of  Justice,  it 
would  not  be  appropriate  to  include  a 
provision  of  this  nature  in  the  Corps 
enforcement  regulations. 

Part  328— Definition  of  Waters  of  the 
United  States 

This  part  is  being  added  in  order  to 
clarify  the  scope  of  the  Section  404 
permit  program.  This  part  was  added  in 
direct  response  to  laany  concerns 
expressed  by  both  tlie  public  and  the 
Presidential  Task  Force  on  Regulatory 
Relief.  We  have  not  made  changes  to 
existing  definitions;  however,  we  have 
provided  clarification  by  simply  setting 
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them  apart  in  a  separate  and  distinct 
Part  328  of  the  regulation. 

The  format  for  Part  328  has  been 
changed  slightly  from  the  proposed 
regulation  in  order  to  improve  clarity 
and  reduce  duplication.  The  content  of 
the  proposed  §  328.2  "General 
Definitions"  has  been  partially 
combined  with  §  328.3  "Definitions." 
The  remainder  has  been  reestabhshed 
as  S  328.5,  "Changes  in  Limits  of  Waters 
of  the  United  States."  Section  328.2  has 
been  established  as  "General  Scope." 
The  proposed  §S  328.4  and  328.5  have 
been  combined  into  S  328.4  and  renamed 
"Limits  of  Jurisdiction." 

A  number  of  commenters  appeared  to 
have  misinterpreted  the  intent  of  this 
part.  Many  thought  we  were  trying  to 
reduce  the  scope  of  jurisdiction  while 
others  believed  we  were  trying  to 
expand  the  scope  of  jurisdiction.  Neither 
is  the  case.  The  purpose  was  to  clarify 
the  scope  of  the  404  program  by  defining 
the  terms  in  accordance  with  the  way 
the  program  is  presently  being 
conducted. 

Section  328.3:  Definitions.  This  section 
incorporates  the  definitions  previously 
found  in  9  323.3  (a),  (c),  (d),  (f)  and  (g). 
Paragraphs  (c).  (d),  (f)  and  (g)  were 
incorporated  without  change.  EPA  has 
clarified  that  waters  of  the  United  States 
at  40  CFR  328.3(a)(3)  also  include  the 
following  waters: 

a.  Which  are  or  would  be  used  as 
habitat  by  birds  protected  by  Migratory 
Bird  Treaties;  or 

b.  Which  are  or  would  be  used  as 
habitat  by  other  migratory  birds  which 
cross  state  lines;  or 

c.  Which  are  or  would  be  used  as 
habitat  for  endnngered  species;  or 

d.  Used  to  irrigate  crops  sold  in 
interstate  commerce. 

For  clarification  it  should  be  noted 
that  we  generally  do  not  consider  the 
follownng  waters  to  be  "Waters  of  the 
United  States."  However,  the  Corps 
reserves  the  right  on  a  case-by-case 
basis  to  determine  that  a  particular 
waterbody  within  these  categories  of 
waters  is  a  water  of  the  United  States. 
EPA  also  has  the  right  to  determine  on  a 
case-by-case  basis  if  any  of  these 
waters  are  "waters  of  the  United 
States." 

(a)  Non-tidal  drainage  and  irrigation 
ditches  excavated  on  dry  lend. 

(b)  Artificially  irrigated  areas  which 
would  revert  to  upland  if  the  irrigation 
ceased. 

(c)  Artificial  lakes  or  ponds  created  by 
excavating  and/or  diking  dry  land  to 
collect  and  retain  water  and  which  are 
used  exclusively  for  such  purposes  as 
stock  watering,  irrigation,  settling 
basins,  or  rice  growing. 


(d)  Artificial  reflecting  or  swimming 
pools  or  other  small  ornamental  bodies 
of  water  created  by  excavating  and/or 
diking  drj-  land  to  retain  water  for 
primarily  aesthetic  reasons. 

(e)  Waterfilled  depressions  created  in 
dry  land  incidental  to  construction 
activity  and  pits  excavated  in  dry  land 
for  the  purpose  of  obtaining  fill,  sand,  or 
gravel  unless  and  until  the  construction 
or  excavation  operation  is  abandoned 
and  the  resulting  body  of  water  meets 
the  definition  of  waters  of  the  United 
States  (see  33  CFR  328.3(a)). 

The  term  "navigable  waters  of  the 
United  Slates"  has  not  been  added  to 
this  section  since  it  is  defined  in  Part 
329. 

A  number  of  comments  were  received 
concerning  the  proposed  change  to  the 
definition  of  the  terms  "adjacent"  and 
the  proposed  definitions  for  the  terms 
"inundation",  "saturated",  "prevalence", 
and  "typically  adapted."  A  number  of 
commenters  believed  that  these  terms 
may  better  define  the  scope  of 
jurisdiction  of  the  section  404  program, 
but  such  definitions  should  more 
rightfully  be  within  the  province  of  the 
Environmental  Protection  Agency  in 
order  to  remain  consistent  with  the 
opinion  of  Benjamin  Civiletti,  Attorney 
General  (September  5, 1979).  These 
definitions  would  require  the  prior 
approval  of  the  Environmental 
Protection  Agency,  which  has  not  been 
forthcoming.  Therefore,  these  new 
proposed  definitions  will  not  be  adopted 
at  this  time. 

To  respond  to  requests  for 
clarification,  we  have  added  a  definition 
for  "tidal  waters."  The  definition  is 
consistent  with  the  way  Uie  Corps  has 
traditionally  interpreted  the  term. 

Section  328.4:  Limits  of  Jurisdiction. 
Section  328.4(c)(l]  defines  the  lateral 
limit  of  jurisdiction  in  non-tidal  waters 
as  the  ordinary  high  water  mark 
provided  the  jurisdiction  is  not  extended 
by  the  presence  of  wetlands.  Therefore, 
it  should  be  concluded  that  in  the 
absence  of  wetlands  the  upstream  limit 
of  Corps  jurisdiction  also  stops  when 
the  ordinary  high  water  mark  is  no 
longer  perceptible. 

Section  328.5:  Changes  in  Limits  of 
Waters  of  the  United  States.  This 
section  was  changed  to  reflect  both 
natural  and  man-made  changes  to  the 
limits  of  waters  of  the  United  States. 
This  change  was  made  for  clarification 
and  resulted  from  consultation  with  the 
Environmental  Protection  Agency. 

Section  328.6:  Supplemental 
Clarification,  Most  commenters  favored 
the  Corps  plans  to  give  special 
consideration  to  unique  areas  such  as 
Arctic  Tundra  that  do  not  easily  fit  the 
generic"  wetlands  definition.  Several 


commenters  indicated  that  the  Corps 
should  clarify  its  intended  use  of  this 
section,  and  one  questioned  the  need  to 
"describe"  unique  areas  in  the  Federal 
Register.  A  number  of  commenters 
indicated  that  criteria  should  be 
specified  for  determining  wetland  types 
to  be  included  as  unique  areas.  Some 
commenters  stated  that  close 
coordination  between  the  Corps  and  the 
Environmental  Protection  Agency  will 
be  necessary  when  selecting  unique 
areas  and  developing  procedures  for 
making  wetland  determinations  in  such 
areas,  since  the  Environmental 
Protection  Agency  has  the  final 
authority  to  determine  the  scope  of 
"Waters  of  the  United  States." 

While  we  believe  that  supplemental 
clarificaion  of  unique  areas  will  be  a 
positive  step  in  clarifying  the  scope  of 
jurisdiction  under  the  section  404  permit 
program,  we  have  determined  that  such 
supplemental  clarification  can  be  done 
under  existing  regulations  of  the 
Environmental  Protection  Agency  and 
the  Corps  and  therefore  have  deleted 
this  section. 

Part  329— Definition  of  Navigable 
Waters  of  the  United  States 

We  are  currently  planning  to  propose 
a  complete  revision  of  Part  329  in  the 
near  futiu«,  to  simplify  and  clarify  the 
procedures  involved,  while  retaining  the 
essential  aspects  of  the  relevant  policy. 
In  the  interim,  we  are  making  the  two 
minor  changes  discussed  below. 

Section  329.11:  This  section  has  been 
modified  to  clarify  that  the  lateral  extent 
of  jurisdiction  in  rivers  and  lakes 
extends  to  the  edge  of  all  such 
waterbodies  as  it  does  in  bays  and 
estuaries  (5  329.12(b)). 

Section  329.12(a):  This  section  has 
been  corrected  to  reflect  that  the 
territorial  seas,  for  the  purpose  of  Rivers 
and  Harbors  Act  of  1899  jurisdiction, 
extend  3  geographic  miles  everywhere 
and  are  measured  irom  the  baseline. 

Part  330— Nationwide  Permits 

We  are  reissuing  the  26  nationwide 
permits  at  S  330.5(a)  as  modified  and 
conditioned.  The  nationwide  permits 
will  be  in  effect  for  5  years  beginning 
with  the  effective  date  of  this  regulation, 
unless  sooner  revised  or  revoked. 

Section  330.1:  This  section  was 
restructured  and  updated  in  order  to 
improve  its  readabilify  and  technical 
accuracy.  The  definition  concerning  the 
division  engineer's  discretionary 
authorify  was  deleted  from  this  section 
since  similar  language  appears  in 
S  330.2.  "Definitions."  The  discussion 
concerning  the  applicabilify  of 
nationwide  permits  as  they  relate  to 
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oth«'  Federal,  state,  and  local 
authorizations  was  deleted  from  this 
section  and  relocated  to  S  330^(d) 
"Further  Information." 

Section  SSaZ  The  definition  of  the 
term  "headwaters"  was  deleted  from 
Part  323  and  relocated  to  S  330.2(b). 
since  the  definition  is  used  as  part  of  the 
nationwide  permit  program.  The 
definition  of  the  term  "natural  lake" 
which  was  proposed  at  {  330.2(c]  has 
been  deleted.  Changes  to  the 
"headwaters"/"isolated  waters" 
nationwide  permit  which  is  found  at 
i  330.5(a)(26)  have  obviated  the  need  for 
this  definition. 

Section  330.5:  In  order  to  better  inform 
the  public  of  the  statutory  authority 
under  which  each  nationwide  permit  has 
been  issued,  we  have  added  the 
authority  by  parenthetical  expression  at 
the  end  of  each  nationwide  permit. 

We  had  proposed  nationwide  permits 
for  activities  funded  or  authorized  by 
another  Federal  agency  or  department 
and  for  activities  adjacent  to  Corps  of 
Engineers  civil  works  projects.  Most 
commenters  discussed  the  two  proposed 
nationwide  permits  together.  The  most 
frequent  comments  questioned  whether 
they  would  comply  with  section  404(e) 
of  the  CWA.  They  believed  these 
nationwide  permits  could  authorize  a 
wide  variety  of  Federal  projects  that 
would  not  be  similar  in  nature  and 
projects  which  could  have  significant 
adverse  environmental  inpacts  on 
aquatic  resources.  Numerous 
commenters  stated  that  the  Corps  would 
be  delegating  its  404(b)(l]  compliance 
responsibilities  to  other  agencies  and 
that  there  is  a  natiu-al  tendency  of  such 
agencies  to  be  self-serving.  Many 
commenters,  including  some  states, 
objected  that  the  public  and  other 
agencies  would  not  have  an  opportimity 
to  review  some  large  individual  projects. 
Many  commenters  encouraged  the 
adoption  of  these  nationwide  permits;  in 
most  cases  they  based  their  opinion 
upon  reduction  in  duplication  and  the 
expediting  of  project  authorization. 
Based  on  the  comments  received  we 
have  decided  that  clarification  of 
activities  that  could  be  covered  by 
nationwide  permits  would  be  necessary 
to  insure  proper  understanding  and  field 
apiilication.  Because  of  the  complexity 
of  doing  this  and  an  evaluation  of  the 
comments  received,  we  have  decided 
not  to  adopt  these  two  nationwide 
permits. 

Section  330.5(a)f3J:  This  nationwide 
permit  for  repair,  rehabilitation,  or 
replacement  of  existing  structures  or  fill 
has  been  clarified  to  show  that  beach 
restoration  is  not  authorized  by  this 
nationwide  permit 


Section  330.5(o)(6):  This  nationwide 
permit  for  survey  activities  was  clarified 
to  show  that  it  does  not  authorize  the 
drilling  of  exploration-type  bore  holes 
for  oil  and  gas  exploration. 

Section  33a5(o)(7):  This  nationwide 
permit  for  outfaH  structures  was 
clarified  by  adding  language  concerning 
minor  excavation,  filling  and  other  work 
which  is  routindy  associated  with  the 
installation  of  intake  and  outfall 
structures. 

Section  33a5(a}(ia):  This  nationwide 
permit  for  discharges  up  to  10  cubic 
yards  was  clarified  by  indicating  that  it 
does  not  authorize  discharges  for  the 
purpose  of  stream  diversion.  The 
footnote  was  deleted  because  it  was 
redundant  with  the  terms  of  the 
nationwide  permit  itself. 

Section  330.5foJ(19J:  This  nationwide 
permit  for  dredging  up  to  10  cubic  yards 
was  clarified  by  indicating  that  it  does 
not  authorize  tht  connection  of  canals 
or  other  artificial  waterways  to 
navigable  waters  of  the  United  States. 

Section  330.5(a)(22):  This  nationwide 
permit  for  the  removal  of  obstructions  to 
navigation  was  clarified  by  indicating 
that  it  does  not  authorize  maintenance 
dredging,  shoal  removal,  or  riverbank 
snagging. 

Section  330.5(b)(3):  This  condition  for 
the  protection  of  endangered  species 
was  modified  to  set  forth  more  clearly 
options  available  to  the  district  engineer 
to  satisfy  section  7  of  the  Endangered 
Species  Act  whan  it  has  been 
determined  that  an  activity  may 
adversely  affect  any  listed  endangered 
species  or  its  critical  habitat. 

Section  330.5(b)(7):  This  condition  for 
the  protection  of  wild  and  scenic  rivers 
was  modified  to  define  more  clearly 
components  of  the  National  Wild  and 
Scenic  River  System  by  showing  that  it 
includes  any  Congressionally 
designated  "study  river." 

Section  330.5(b)(9):  This  condition  for 
the  protection  of  historic  properties  was 
added  in  response  to  numerous 
comments  which  expressed  concern  for 
an  apparent  lack  of  consideration  which 
was  being  given  historic  properties.  This 
condition  outlines  the  procedures  to  be 
followed  by  both  the  permittee  and  the 
district  engineer  to  provide  for 
modification,  suspension,  or  revocation 
of  a  nationwide  permit  or  contact  with 
the  Advisory  Council  on  Historic 
Preservation  if  an  activity  authorized  by 
a  nationwide  permit  may  adversely 
affect  an  historic  property. 

Section  330.5(b)(10):  This  condition 
was  added  as  a  result  of  comments 
which  expressed  concern  that  activities 
performed  under  the  nationwide  permits 
could  impair  reserved  tribal  rights. 


Section  330.5(b)  (tj)  and  (12):  These 
conditions  were  adopted  as  proposed. 
They  provide  notification  to  the  public 
that,  within  certain  states,  aathorization 
for  the  activity  may  have  been  denied 
without  prejudice  as  a  result  of  state  401 
water  quality  certification  denial  or 
nonconcurrence  with  Coastal  Zone 
Management  consistency.  These 
conditions  trigger  the  provisions  of 
SS  3309  and  330.10. 

Section  330.5(b)(13J:  This  condition 
was  added  to  alert  the  public  that 
regional  conditions  may  have  been 
added  by  the  division  engineer  in 
accordance  with  S  330.8(a]. 

Section  330.5(c):  lie  Grandfathering 
provision  included  in  the  October  5, 
1984,  final  regulations  expires  on  April  5, 
1988,  before  the  effective  date  of  these 
regulations  and  is,  therefore,  no  longer 
needed  and  has  been  deleted.  A  new 
paragraph  has  been  added  to  provide 
the  public  further  information  on 
nationwide  permits  as  they  relate  to 
such  things  as  compliance  with 
conditions,  other  required 
authorizations,  property  rights.  Federal 
projects,  and  revised  or  modified  water 
quality  standards. 

Section  330.5(d):  Hiis  paragraph  has 
been  added  to  clarify  that  the  Chief  of 
Engineers  has  the  authority  to  modify, 
suspend,  or  revoke  any  nationwide 
permit 

Some  states  indicated  in  their 
comments  that  there  might  be  other 
ways  to  reduce  burdens  on  the  public 
within  their  state  other  than  the 
nationwide  permits.  One  state  suggested 
that  it  might  be  appropriate  to  revoke  all 
the  nationwide  permits  in  favor  of 
regional  permits  subject  to  interagency 
review.  The  authority  exists  for  the 
Chief  of  Engineers  to  revoke  some  or  all 
of  the  nationwide  permits  within  a  state. 
There  are  also  existing  provisions  in  the 
regulations  for  district  engineers  and  the 
states  to  develop  a  permit  system 
designed  around  specific  state 
authorities.  These  existing  provisions 
include  regional  general  permits, 
programmatic  general  permits,  transfer 
of  the  404  program  (see  33  CFR  323.5), 
joint  processing,  permit  consoUdation. 
preapplication  consultation  and  special 
area  management  planning.  Before 
adopting  a  permit  system  designed 
around  specific  state  authorities,  a 
pubUc  notice  providing  an  opportunity 
for  a  public  hearing  would  be  issued 
outlining  the  proposed  permit  system 
within  the  state  and  the  proposal  to 
revoke  the  nationwide  permits.  If  such  a 
system  is  developed,  the  Chief  of 
Engineers  will  consider  revoking  all  or 
most  of  the  nationwide  permits  within  a 
state. 
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Section  33aa(a):  The  concept  of  caw- 
by-case  regional  conditioning  authority 
received  ovenvhelining  snppmt.  This 
new  paragraph  allows  the  diviaicm 
engineer  through  discretionary  authority 
to  add  activity  specific  conditions  to 
nationwide  permits  on  a  case-by-case 
basis.  The  district  engineer  may  do  the 
same  when  there  is  mutual  agreement 
with  the  permittee  or  when  conditions 
are  necessary  based  on  conditions  of  a 
state  401  certification. 

Section  330.8(c):  This  paragraph  was 
modiHed  to  clarify  that,  although  the 
division  engineer  has  used  discretionary 
authority  to  require  individual  permits, 
he  may  subsequently  allow  the  activity 
to  be  authorized  by  nationwide  permit  if 
the  impediment  to  using  the  nationwide 
permit,  which  triggered  the  discretionary 
authority,  has  been  removed. 

Section  330.8(c)(2}:  This  paragraph 
has  been  modified  to  allow  divisttm 
engineers  the  discretionary  authority  to 
require  individual  permits  for  categories 
of  activities  or  specific  geographic  areas. 
This  authority  was  previously  exercised 
by  the  Chief  of  Engineers.  However,  the 
Chief  of  Engineers  is  retaining  this 
authority  on  a  statewide  or  nationwide 
basis. 

Section  330.9:  Many  commenters 
objected  to  the  issuance  of  nationwide 
permits  when  a  state  denies  401 
certification.  Their  objectioDs  were 
based  on  the  Clean  Water  Act 
requirement  that  "No  license  or  permit 
shall  be  granted  until  the  oertificatkm 
■  .  .  has  been  obtained  or  has  been 
waived."  Commenters  expressed  strong 
concerns  about  the  validity  of  such 
permits,  and  stated  that  issuance  would 
constitute  a  de  facto  transfer  of  the 
administration  of  this  portion  of  the  404 
permit  program  to  the  objecting  states. 
An  attendant  concern  was  that,  if  states 
were  unable  to  respond  within  the  time 
specified  by  the  Corps,  a  waiver  would 
be  presumed,  and  the  nationwide  permit 
would  become  effective,  whether  or  not 
this  would  have  been  the  intent  of  the 
state.  Some  commenters  suggested  that 
states  would  be  forced  to  deny 
certifications  because  of  inadequate 
time  to  ensure  that  proposed  activities 
would  not  violate  water  quality 
standards.  Most  commenters  opposed 
district  engineers  having  discretionary 
authority  over  conditions  to  the  401 
certification.  One  commenter  believes 
this  authority  conflicts  with  states' 
rights.  Another  suggested  that  the 
proposed  action  could  prod  states  into 
adopting  their  own  wedand  laws  and 
regulatory  programs.  Several 
commenters  supported  the  proposal, 
stating  that  it  was  a  means  of  preserving 
the  utility  of  the  general  permit  program. 


Section  330.9  has  been  modified  to 
provide  that  if  a  state  denies  a  required 
401  certification  for  a  particular 
nationwide  permit  then  authorization 
for  all  discharges  covered  by  the 
nationwide  permit  within  the  state  is 
denied  without  prejudice  until  the  state 
issues  an  individual  or  generic  water 
quality  certification  or  waives  its  right 
to  do  so.  We  did  not  adopt  the  30  day 
waiver  period  but  rather  %«11  rely  on  the 
language  at  §325.2(b)(l]  which  defines  a 
reasonable  period  of  time.  This  section 
was  also  modified  to  notify  the  public 
that  the  district  engineer  will  include 
conditions  of  the  401  water  qualify 
certification  as  special  conditions  of  the 
nationwide  permit 

Section  330.9(b):  This  subsection  has 
been  added  to  notify  the  pubUc  of  the 
certification  requirements  of  the  various 
nationwide  permits. 

Section  330.10:  A  numbo'  of  coastal 
states  commented  that  consistency 
determination  or  waiver  thereof  must 
have  been  obtained  prior  to  the 
promulgation  of  the  nationwide  permits. 
Some  commenters  asserted  that  such  a 
requirement  is  not  a  statutory 
prerequisite  to  permit  issuance.  Others 
contend  that  assuming  a  waiver  of 
certification  preempts  the  individual 
state's  authorify  and  thwarts 
CoQgresaional  intent  that  the  permit 
process  involves  ovenu^t  by  the  state 
as  well  as  Federal  agencies. 

Section  SSaiO  has  been  modified  to 
state  that  in  certain  kistancea  where  a 
state  has  not  concurred  that  a  particular 
nationwide  permit  is  consistent  with  its 
coastal  zone  management  plan, 
authorization  for  aU  activities  subject  to 
such  nationwide  permit  within  or 
affecting  the  state  coastal  zone  agency's 
area  of  authorify  is  denied  without 
prejudice  until  the  applicant  has 
furnished  to  the  district  engineer  a 
coastal  zone  management  consistency 
determination  pursuant  to  section  307  of 
the  Coastal  Zone  Management  Act  and 
the  state  has  either  concurred  in  that 
determination  or  waived  its  right  to  do 
so. 

Section  33ail:  This  subsection  was 
added  to  clarify  existing  procedures  to 
establish  a  time  limit  in  which  a 
permittee  may  rely  on  confirmation  from 
the  district  engineer  that  an  activify  is 
covered  by  a  nationwide  permit  and  to 
specify  procedures  to  modify,  suspend, 
or  revoke  the  permittee's  right  to 
proceed  under  the  nationwide  permit 
after  the  district  engineer  notified  the 
permittee  that  the  activify  may  proceed. 

Section  330.12:  This  subsection  was 
modified  to  provide  a  twelve  month 
transition  period  for  projects  which  may 
be  affected  by  future  changes  in 


nationwide  permits.  After  considering 
equify  established  in  rebance  on  the 
nationwide  permit  and  that  the  public 
will  in  all  likelihood  receive  ample 
notice  of  proposed  changes,  we  believe 
that  this  transition  period  is  both 
reasonable  and  equitable.  In  addition,  If 
necessary  on  a  case-by-case  basis  we 
can.  even  though  there  is  a  grandfather 
provision,  exercise  discretionary 
authorify  pursuant  to  S  330.8  or  modify, 
suspend  or  revoke  individual 
authorization  pursuant  to  33  CFR  325.7. 

State  Certification  of  Nationwide 
Permits 

Most  states  have  issued  or  waived  401 
certification  and/or  Coastal  Zone 
Management  consistency  concurrence 
for  one  or  more  of  the  twenfy  six 
nationwide  permits.  Many  states  have 
issoed  a  conditional  certification  and 
some  have  denied  certification/ 
consistency  concurrence.  Final  action  is 
still  pending  in  some  of  the  states  but  is 
imminent  Tlie  primary  mechanisn  for 
keeping  the  public  informed  of  the  status 
and/or  changes  in  state  certifications  or 
Coastal  Zone  Management  consistency 
concurrence  will  be  public  notices 
issued  by  the  district  engineers  within 
the  affected  states.  The  district 
engineers  will  be  issuing  public  notices 
concurrent  with  the  publication  of  these 
regulations.  Subsequent  notices  will  be 
issued  as  changes  occur. 

Listed  below  are  those  states  which, 
as  of  the  date  of  this  printing,  have 
either  denied  or  conditionally  issued  401 
certification  and/or  coastal  zone 
management  consistency  concurrence 
for  one  or  more  of  the  nationwide 
permits.  For  more  current  and  detailed 
information  you  should  consult  with  the 
appropriate  district  engineer. 

Alaska,  California.  Connecticut 
Florida,  Hawaii,  Illinois,  Iowa, 
Louisiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New 
Hampshire,  New  Jersey,  New  Yorit, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee, 
Vermont  Washington,  West  Virginia 
and  Wisconsin. 

Determinations  under  Executive 
Order  12291  and  the  Regulatory 
Flexibilify  Act  The  Department  of  the 
Army  has  determined  that  the  revisions 
to  these  regulations  do  not  contain  a 
major  proposal  requiring  the  preparation 
of  a  regulatory  analysis  under  E.O. 
12291.  The  Department  of  the  Army 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibilify  Act  of  1980, 
that  these  regulations  will  no!  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities. 
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Note  1^-The  tenn  "he"  and  ita  derivativec 
used  in  theie  regulationa  are  generic  and 
■hould  be  considered  as  applying  to  both 
male  and  female. 

Lbt  of  Subjects 

33CFRPart320 

Environmental  protection, 
Inteisovemmental  relations.  Navigation, 
Water  pollution  control.  Waterways. 

33  CFR  Part  321 

Dams,  Intergovernmental  relations, 
Navigation.  Waterways. 

33  CFR  Part  322 

Continental  shelf.  Electric  power, 
Navigation,  Water  pollution  control. 
Waterways. 

33  cm  Part  323 

Navigation,  Water  pollution  control. 
Waterways. 

33  CFR  Part  324 

Water  pollution  control. 

33  CFR  Part  325 

Administrative  practice  and 
procedure,  Intergovernmental  relations. 
Environmental  protection.  Navigation, 
Water  pollution  control.  Waterways. 

33CFRPart326 

Investigations,  Intergovernmental 
relations.  Law  enforcement.  Navigation, 
Water  pollution  control.  Waterways. 

33  CFR  Part  327 

Administrative  practice  and 
procedure.  Navigation,  Water  pollution 
control.  Waterways. 

33  CFR  Part  328 

Navigation,  Water  pollution  control. 
Waterways. 

33CFRPart329 

Waterways. 

33  CFR  Part  330 

Navigation,  Water  pollution  control, 
Waterways. 

Dated:  November  4. 1986. 
Robert  K.  Dawson, 

Assistant  Secretary  of  the  Army  (Civil 
Works). 

Accordingly,  the  Department  of  the 
Army  is  revising  33  CFR  Parts  320,  321, 
322,  323,  324,  325.  326,  327.  329,  and  330 
and  adding  Part  328  to  read  as  follows: 

PART  320-GENERAL  REGULATORY 
POLICIES 

8m:. 

32ai  Purpose  and  scope. 

320.2  Authorities  to  issue  permits. 

320.3  Related  laws. 


320.4    General  policies  for  evaluating  pennit 
applications. 

Authority:  33  U.S.C.  401  et  seq.:  33  U.S.C 
1344;  33  U.S.C.  1413. 

S  320.1    Purpoat  and  scop*. 

(a)  Regulatory  approach  of  the  Corps 
of  Engineers.  (1)  The  U.S.  Army  Corps  of 
Engineers  has  been  involved  in 
regulating  certain  activities  in  the 
nation's  waters  since  1890.  Until  1968, 
the  primary  thrust  of  the  Corps' 
regtllatory  proy-am  was  the  protection 
of  navigation.  As  a  result  of  several  new 
laws  and  judicial  decisions,  the  program 
has  evolved  to  one  involving  the 
consideration  of  the  full  public  interest 
by  balancing  the  favorable  impacts 
against  the  detrimental  impacts.  This  is 
known  as  the  "pubUc  interest  review." 
The  program  is  one  which  reflects  the 
national  concerns  for  both  the 
protection  and  utilization  of  important 
resources. 

(2)  The  Corps  is  a  highly  decentralized 
organization.  Most  of  the  authority  for 
administering  the  regulatory  program 
has  been  delegated  to  the  thirty-six 
district  engineers  and  eleven  division 
engineers.  If  a  district  or  division 
engineer  makes  a  Hnal  decision  on  a 
permit  appUcatlon  in  accordance  with 
the  procedures  and  authorities 
contained  in  these  regulations  (33  CFR 
Parts  320-330),  there  is  no 
administrative  appeal  of  that  decision. 

(3)  The  Corps  seeks  to  avoid 
unnecessary  regulatory  controls.  The 
general  permit  program  described  in  33 
CFR  Parts  325  and  330  is  the  primary 
method  of  eliminating  unnecessary 
federal  control  over  activities  which  do 
not  justify  Individual  control  or  which 
are  adequately  regulated  by  another 
agency. 

(4)  The  Corps  is  neither  a  proponent 
nor  opponent  of  any  permit  proposal. 
However,  the  Corps  believes  that 
applicants  are  due  a  timely  decision. 
Reducing  unnecessary  paperwork  and 
delays  is  a  continuing  Corps  goal. 

(5)  The  Corps  believes  that  state  and 
federal  regulatory  programs  should 
complement  rather  than  duplicate  one 
another.  The  Corps  uses  general  permits, 
joint  processing  procedures,  interagency 
review,  coordination,  and  authority 
transfers  (where  authorized  by  law)  to 
reduce  duplication. 

(6)  The  Corps  has  authorized  its 
district  engineers  to  issue  formal 
determinations  concerning  the 
applicability  of  the  Clean  Water  Act  or 
the  Rivers  and  Harbors  Act  of  1899  to 
activities  or  tracts  of  land  and  the 
applicability  of  general  permits  or 
statutory  exemptions  to  proposed 
activities.  A  determination  pursuant  to 


this  authorization  shall  constitute  a 
Corps  final  agency  action.  Nothing 
contained  in  this  section  is  intended  to 
affect  any  authority  EPA  has  imder  the 
Clean  Water  Act. 

(b)  Types  of  activities  regulated.  This 
Part  and  the  Parts  that  follow  (33  CFR 
Parts  321-330)  prescribe  the  statutory 
authorities,  and  general  and  special 
policies  and  procedures  applicable  to 
the  review  of  applications  for 
Department  of  the  Army  (DA)  permits 
for  controlling  certain  activities  in 
waters  of  the  United  States  or  the 
oceans.  This  part  identifies  the  various 
federal  statutes  which  require  that  DA 
permits  be  issued  before  these  activities 
can  be  lawfully  undertaken;  and  related 
Federal  laws  and  the  general  policies 
applicable  to  the  review  of  those 
activities.  Parts  321->^24  and  330  address 
special  poUcies  and  procedures 
applicable  to  the  following  specific 
classes  of  activities: 

(1)  Dams  or  dikes  in  navigable  waters 
of  the  United  States  (Part  321); 

(2)  Other  structiu«s  or  work  including 
excavation,  dredging,  and/or  disposal 
activities,  in  navigable  waters  of  the 
United  States  (Part  322); 

(3)  Activities  that  alter  or  modify  the 
course,  condition,  location,  or  capacity 
of  a  navigable  water  of  the  United 
States  (Part  322); 

(4)  Construction  of  artificial  islands, 
installations,  and  other  devices  on  the 
outer  continental  shelf  (Part  322); 

(5)  Discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
(Part  323); 

(6)  Activities  involving  the 
transportation  of  dredged  material  for 
the  purpose  of  disposal  in  ocean  waters 
(Part  324);  and 

(7)  Nationwide  general  permits  for 
certain  categories  of  activities  (Part  330). 

(c)  Forms  of  authorization.  DA 
permits  for  the  above  described 
activities  are  issued  under  various  forms 
of  authorization.  These  include 
individual  permits  that  are  issued 
following  a  review  of  individual 
applications  and  general  permits  that 
authorize  a  category  or  categories  of 
activities  in  specific  geographical 
regions  or  nationwide.  "Hie  term 
"general  permit"  as  used  in  these 
regulations  (33  CFR  Parts  320-330)  refers 
to  both  those  regional  permits  issued  by 
district  or  division  engineers  on  a 
regional  basis  and  to  nationwide 
permits  which  are  issued  by  the  Chief  of 
Engineers  through  pubhcation  in  the 
Federal  Register  and  are  appUcable 
throughout  the  nation.  The  nationwide 
permits  are  found  in  33  CFR  Part  330.  If 
an  activity  is  covered  by  a  general 
pennit,  an  application  for  a  DA  permit 
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doe»  not  have  to  be  made.  In  such  case*, 
a  person  must  only  comply  with  the 
conditions  contained  in  t^  general 
permit  to  satisfy  requirements  of  law  for 
a  OA  permit  In  certain  cases  pre- 
notification  may  be  required  before 
initiating  construction.  (See  33  CPR 
330.7) 

(d)  General  mstntcUons.  General 
policies  for  evaluating  permit 
applications  are  found  in  this  part 
Special  policies  that  relate  to  particular 
activities  are  found  in  Parts  321  through 
324.  The  procedures  for  processing 
individual  permits  and  general  permits 
are  contained  in  33  CFR  Part  325.  The 
terms  "navigable  waters  of  the  United 
States"  and  "waters  of  the  United 
States"  are  used  frequently  throughout 
these  regulations,  and  it  is  important 
from  the  outset  that  the  reader 
imderstand  the  difference  between  the 
two,  "NavigaUe  waters  of  the  United 
States"  are  defined  in  33  CFR  Part  329. 
These  are  waters  that  are  navigable  in 
the  traditional  sense  where  pennits  are 
required  for  certain  woric  or  structures 
pursuant  to  Sections  8  and  lOof  the 
Rivers  and  Harbors  Act  of  1899. 
"Waters  of  the  United  States'*  are 
defined  in  33  CFR  Part  328.  These 
waters  include  more  than  navigable 
waters  of  the  United  States  and  are  the 
waters  where  pennits  are  required  for 
the  discharge  of  dredged  or  fill  material 
pursuant  to  Section  404  of  the  Clean 
Water  Act. 

8320.2   AuOiorttiMloieatwpwMlta. 

(a)  Section  9  of  the  Rivers  and 
Harbors  Act.  apiHoved  March  3, 1809  (33 
U.S.C.  401)  (hereinafter  referred  to  as 
section  9).  prohibits  the  construction  of 
any  dam  or  dike  across  any  navigable 
water  of  the  United  States  in  the 
absence  of  Congressional  ctmsent  and 
approval  of  the  plans  by  the  Chief  of 
Engineers  and  the  Secretary  of  the 
Army.  Where  the  navigable  portiims  of 
the  waterbody  lie  wholly  within  the 
limits  of  a  single  state,  the  structure  may 
be  built  under  authority  of  the 
legislature  of  that  state  if  the  location 
and  plans  or  any  modificatian  thereof 
are  approved  by  the  Chief  of  Engineers 
and  by  the  Secretary  of  the  Anny.  The 
instrument  of  authorization  is 
designated  a  permit  (See  33  CFR  Part 
321.)  Section  9  also  pertains  to  bridges 
and  causeways  but  the  authority  of  the 
Secretary  of  the  Army  and  Chief  of 
Engineers  with  respect  to  bridges  and 
causeways  was  transferred  to  the 
Secretary  of  Transportation  under  the 
Department  of  Transportation  Act  of 
October  15. 1986  (49  U.S.C  1155g(8)(A)). 
A  DA  permit  pursuant  to  section  404  of 
the  Clean  Water  Act  is  required  for  the 
discharge  of  dredged  or  fill  material  into 


waters  vi  the  United  States  associated 
with  bridges  and  causeways.  (See  33 
CFR  Put  323.) 

(b)  Section  10  of  the  Rivers  and 
Harbors  Act  approved  March  S.  1899.  (33 
U.S.a  403)  (hereinafter  referred  to  as 
section  10),  prc^bits  the  unaothorized 
obstruction  m  alteration  of  any 
navigable  water  vi  the  United  States. 
The  construction  of  any  stmctore  in  or 
over  any  navigable  water  of  the  United 
States,  the  excavating  from  or 
depositing  of  material  in  such  waters,  or 
the  accomplishment  of  any  other  work 
affecting  the  course,  location,  condition, 
or  capacity  of  such  waters  is  unlawful 
unless  the  work  has  been  recommended 
by  the  Chief  of  Engineers  and  authmized 
by  the  Secretary  of  the  Army.  The 
instrument  of  authorization  is 
designated  a  permit  TTie  authority  <rf  the 
Secretary  of  the  Array  to  jMievent 
obstructions  to  navigation  in  navigable 
waters  of  the  United  States  was 
extended  to  artificial  jalan^t, 
installations,  and  other  devices  located 
on  the  seabed,  to  tbeaMwaid  hraitof 
the  outer  continental  shell  by  section 
4(f)  of  the  Outer  Continental  Shelf  Lands 
Act  of  1953  as  amended  (43  U^.C 
1333(e)).  (See  33  CFR  Part  322.) 

(c)  Section  11  of  die  Rivers  and 
Harbors  Act  approved  March  S.  1899.  (33 
U.S.C  404).  autiiorizes  the  Seoetaiy  of 
the  Army  to  establiafa  harbor  hnes 
channelward  of  which  no  piers, 
wharves,  bulkheads,  or  other  works  may 
be  extended  or  deposits  made  without 
approval  of  the  Secretary  of  the  Army. 
Effective  May  27, 1970,  permits  for  work 
shmeward  of  those  lines  must  be 
obtained  in  accordance  widi  section  10 
and.  if  applicable,  secticm  404  of  the 
Qean  Water  Act  (see  {  32a4(o)  of  this 
Part). 

(d)  Section  13  of  the  Rivers  and 
Harbors  Act  approved  March  3. 1899.  (33 
U.S.C.  407),  provides  that  the  Seoetary 
of  the  Army,  whenever  the  Chief  of 
Engineers  determines  that  anchorage 
and  navigation  will  not  be  injured 
thereby,  may  pomit  the  discharge  of 
refuse  into  navigable  waters,  fai  the 
absence  of  a  permit  such  discharge  of 
refuse  is  prohilHted.  While  the 
prohibition  of  this  section,  known  as  the 
Refuse  Act  is  stiU  in  effect  the  permit 
authority  of  the  Secretary  of  the  Army 
has  been  superseded  by  the  permit 
authority  provided  die  Administrator. 
Environmental  lYotection  Agency  (B>A). 
and  the  states  under  sections  402  and 
405  of  the  Clean  Water  Act  (33  U.S.C 
1342  and  1345).  (See  40  CFR  Parts  124 
and  125.) 

(e)  Section  14  of  the  Rivers  and 
Harbiws  Act  approved  March  3. 1899,  (33 
U.S.C  ¥»),  provides  that  die  Secretary 


of  die  Army,  on  the  recoamiendation  of 
the  Chief  of  Engineers,  may  grant 
permiasitm  for  die  temporaiy  occupation 
or  use  of  any  sea  waa  bolkbead.  Jetty, 
dike.  levee,  whart  pier,  or  otfier  work 
built  by  die  United  States.  This 
permission  will  be  granted  by  an 
appropriate  real  estate  insbvment  in 
accordance  with  existing  real  estate 
regulations. 

(f)  Section  404  of  die  Clean  Water  Act 
(33  U.S.C  1344)  (hereinafter  referred  to 
as  section  404)  audiorizes  die  Secretary 
of  the  Army,  acting  throi^  the  Chief  of 
Engineers,  to  issue  permits,  after  notice 
and  opportunity  for  public  hp-arinflx  for 
the  discharge  of  dredged  or  fill  material 
into  the  waters  of  die  United  States  at 
specified  diqxwal  sites.  (See  33  CFR 
Part  323.)  Hie  selection  and  use  of 
disposal  sites  will  be  in  accordance  with 
guidelines  develqied  by  the 
Administrator  of  EPA  in  conjunction 
tvidi  the  Secretary  of  dw  Army  aixl 
published  in  40  CFR  Part  23a  If  diese 
guideUnes  prohibit  the  selection  ot  use 
of  a  diqmsal  site,  die  Chief  of  En^eers 
shall  consider  the  ecooamic  impact  oa 
navigation  and  anchorage  of  such  a 
prohibitian  in  rsachi^  his  dedsioiL 
Furthermore,  the  Administrator  can 
deny,  pndiibit  restrict  or  wididraw  die 
use  of  any  defined  area  as  a  disposal 
site  whenever  be  determines,  a^ 
notice  and  (^yportunity  for  pnbUc 
hearing  and  after  consultation  widi  the 
Secretary  of  the  Army,  that  die 
discharge  of  audi  materials  mto  such 
areas  will  have  an  unacceptable  adverse 
effect  on  municipal  water  suppUes, 
shellfish  beds  and  fishery  areas, 
wildlife,  or  recreational  areas.  (See  40 
CFR  Part  230). 

(g)  Section  103  ai  die  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  as  amended  (33  U.S.C  1413) 
(hereinafter  referred  to  as  section  103). 
audiorizes  die  Secretary  of  die  Army, 
acting  through  the  Chief  of  Engineers,  to 
issue  permits,  after  notice  and 
opportunity  for  pubbc  hearing,  for  die 
tranqiortation  of  dredged  material  for 
the  purpose  of  disposal  in  the  ocean 
where  it  is  determined  diet  the  disposal 
will  not  unreasonably  degrade  or 
endariger  human  health,  welfare,  or 
amenities,  or  the  marine  environment 
ecological  systems,  or  economic 
potentialities.  The  selection  of  disposal 
sites  will  be  in  accordance  with  criteria 
developed  by  the  Administrator  of  the 
EPA  in  consuhatimi  with  the  Secretary 
of  the  Army  and  pubUshed  in  40  CFR 
Parts  220-229.  However,  similar  to  die 
EPA  Administrator's  limiting  authority 
cited  in  paragraph  (f)  of  diis  section,  die 
Administrator  can  prevent  the  issuance 
of  a  permit  under  this  authority  if  he 
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finda  that  the  disposal  of  the  material 
will  result  in  an  unacoq>table  adverse 
impact  on  municipal  water  supplies, 
shellfish  beds,  wildlife,  fisheries,  or 
recieational  areas.  (See  33  CFR  Part 
324). 


§320.3 

(a)  Section  401  of  the  Clean  Water  Act 
(33  U.S.C.  1341)  requires  any  applicant 
for  a  federal  Ucense  or  permit  to  conduct 
any  activity  that  may  result  in  a 
dischai^  of  a  poUutant  into  waters  of 
the  United  States  to  obtain  a 
certification  from  the  State  in  which  the 
discharge  originates  or  would  originate, 
or,  if  appropriate,  from  the  interstate 
water  pollution  control  agency  having 
jurisdiction  over  the  affected  waters  at 
the  point  wdiere  the  discharge  originates 
or  would  originate,  that  the  discharge 
will  comply  with  the  applicable  efiluent 
limitations  and  water  quality  standards. 
A  certification  obtained  for  the 
construction  of  any  facility  must  also 
pertain  to  the  subsequent  operation  of 
the  facility. 

(b)  Section  307(c)  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(16  U.S.C.  145e(c)).  requires  federal 
agencies  conducting  activities.  Including 
development  projects,  directly  affecting 
a  state's  coastal  zone,  to  comply  to  the 
maximum  extent  practicable  with  an 
approved  state  coastal  zone 
management  program.  Indian  tribes 
doing  work  on  federal  lands  will  be 
treated  as  a  federal  agency  for  the 
purpose  of  the  Coastal  Zone 
Management  Act  The  Act  also  requires 
any  non-federal  applicant  for  a  federal 
license  or  permit  to  conduct  an  activity 
affecting  land  or  water  uses  in  the 
state's  coastal  zone  to  furnish  a 
certification  that  the  proposed  activity 
will  comply  with  the  state's  coastal  zone 
management  program.  Generally,  no 
permit  will  be  issued  until  the  state  has 
concurred  with  the  non-federal 
applicant's  certification.  This  provision 
becomes  effective  upon  approval  by  the 
Secretary  of  Commerce  of  the  state's 
coastal  zone  management  program.  (See 
15  CFR  Part  930.) 

(c)  Section  302  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972.  as  amended  (16  U.S.C. 
1432).  authorizes  the  Secretary  of 
Commerce,  after  consultation  with  other 
interested  federal  agencies  and  with  the 
approval  of  the  President,  to  designate 
as  marine  sanctuaries  those  areas  of  the 
ocean  waters,  of  the  Great  Lakes  and 
their  connecting  waters,  or  of  other 
coastal  waters  which  he  determines 
necessary  for  the  purpose  of  preserving 
or  restoring  such  areas  for  their 
conservation,  recreational  ecological,  or 
aesthetic  values.  After  designating  such 


an  area,  the  Secretary  of  Commerce 
shall  issue  regulations  to  control  any 
activities  within  the  area.  Activities  in 
the  sanctuary  authorized  under  other 
authorities  are  valid  only  if  the 
Secretary  of  Commerce  certifies  that  the 
activities  are  consistent  with  the 
purposes  of  Title  III  of  the  Act  and  can 
be  carried  out  within  the  regulations  for 
the  sanctuary. 

(d)  The  National  Enviroiunental  Policy 
Act  of  1969  (42  U.S.C.  4321-4347) 
declares  the  national  policy  to 
encourage  a  productive  and  enjoyable 
harmony  between  man  and  his 
environment.  Section  102  of  that  Act 
directs  that  "to  the  fullest  extent 
possible:  (1)  The  policies,  regulations, 
and  public  laws  of  the  United  States 
shall  be  interpreted  and  administered  in 
accordance  with  the  poUcies  set  forth  in 
this  Act,  and  (2)  all  agencies  of  the 
Federal  Government  shall  *  *  *  insure 
that  presently  unquantified 
environmental  amenities  and  values 
may  be  given  appropriate  consideration 
in  decision-makbig  along  with  economic 
and  technical  considerations  *  *  *".  (See 
Appendix  B  of  38  CFR  Part  325.) 

(e)  The  Fish  and  Wildlife  Act  of  1956 
(16  U.S.C.  742a,  «/  seq.),  the  Migratory 
Marine  Game-Fish  Act  (16  U.S.C.  760c- 
7e0g),  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661-666c) 
and  other  acts  express  the  will  of 
Congress  to  protect  the  quality  of  the 
aquatic  environment  as  it  affects  the 
conservation,  improvement  and 
enjoyment  of  fish  and  wildlife  resources. 
Reorganization  Plan  No.  4  of  1970 
transferred  certain  functions,  including 
certain  fish  and  wildlife-water  resoim:es 
coordination  responsibilities,  from  the 
Secretary  of  the  Interior  to  the  Secretary 
of  Commerce.  Under  the  Fish  and 
Wildlife  Coordination  Act  and 
Reorganization  Plan  No.  4,  any  federal 
agency  that  proposes  to  control  or 
modify  any  body  of  water  must  first 
consult  with  the  United  States  Fish  and 
Wildlife  Service  or  the  National  Marine 
Fisheries  Service,  as  appropriate,  and 
with  the  head  of  the  appropriate  state 
agency  exercising  administration  over 
the  wildlife  resources  of  the  affected 
state. 

(f)  The  Federal  Power  Act  of  1920  (16 
U.S.C.  791a  et  sag.],  as  amended, 
authorizes  the  Federal  Energy 
Regulatory  Agency  (FERC)  to  issue 
licenses  for  the  construction  and  the 
operation  and  maintenance  of  dams, 
water  conduits,  reservoirs,  power 
houses,  transmission  lines,  and  other 
physical  structures  of  a  hydro-power 
project  However,  where  such  structures 
will  affect  the  navigable  capacity  of  any 
navigable  water  of  the  United  States  (as 


defined  in  16  U.S.C.  796),  the  plans  for 
the  dam  or  other  physical  structures 
affecting  navigation  must  be  approved 
by  the  Chief  of  Engineers  and  the 
Secretary  of  the  Army.  In  such  cases, 
the  interests  of  navigation  should 
normally  be  protecteid  by  a  DA 
recommendation  to  PERC  for  the 
inclusion  of  approprtete  provisions  in 
the  FERC  license  rather  than  the 
issuance  of  a  separate  DA  permit  under 
33  U.S.C  401  et  seq.  As  to  any  other 
activities  in  navigable  waters  not 
constituting  construction  and  the 
operation  and  mainttnance  of  physical 
structures  licensed  by  FERC  under  the 
Federal  Power  Act  of  1920,  as  amended, 
the  provisions  of  33  U.S.C.  401  et  seq. 
remain  fully  applicable.  In  all  cases 
involving  the  dischai^e  of  dredged  or  fill 
material  into  waters  of  the  United  States 
or  the  transportation  of  dredged 
material  for  the  purpose  of  disposal  in 
ocean  waters,  section  404  or  section  103 
will  be  applicable. 

(g)  The  National  Historic  Preservation 
Act  of  1066  (16  U.S.C  470)  created  the 
Advisory  Council  on  Historic 
Preservation  to  advise  the  President  and 
Congress  on  matters  involving  historic 
preservation.  In  performing  its  function 
the  Council  is  authorized  to  review  and 
comment  upon  activities  licensed  by  the 
Federal  Government  which  will  have  an 
effect  upon  properties  listed  in  the 
National  Register  of  Historic  Places,  or 
eligible  for  such  Usting.  The  concern  of 
Congress  for  the  preservation  of 
significant  historical  sites  is  also 
expressed  in  the  Preservation  of 
Historical  and  Archaological  Data  Act 
of  1974  (16  U.S.C.  469  et  seq.],  which 
amends  the  Act  of  June  27, 1960.  By  this 
Act,  whenever  a  federal  construction 
project  or  federally  licensed  project, 
activity,  or  program  alters  any  terrain 
such  that  significant  historical  or 
archeological  data  is  threatened,  the 
Secretary  of  the  Interior  may  take  action 
necessary  to  recover  and  preserve  the 
data  prior  to  the  commencement  of  the 
project. 

(h)  The  Interstate  Land  Sales  Full 
Disclosure  Act  (15  U.S.C.  1701  et  seq.) 
prohibits  any  devel(^er  or  agent  from 
selling  or  leasing  any  lot  in  a 
subdivision  (as  defined  in  15  U.S.C. 
1701(3))  unless  the  purchaser  is 
furnished  in  advance  a  printed  property 
report  containing  information  which  the 
Secretary  of  Housing  and  Urban 
Development  may,  hy  rules  or 
regulations,  require  tor  the  protection  of 
purchasers.  In  the  event  the  lot  in 
question  is  part  of  a  project  that  requires 
DA  authorization,  the  property  report  is 
required  by  Housing  and  Urban 
Development  regulation  to  state  whether 
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or  not  a  permit  for  the  development  has 
been  applied  for.  issued,  or  denied  by 
the  Corps  of  Engineers  under  section  10 
or  section  404.  The  property  report  is 
also  required  to  state  whether  or  not  any 
enforcement  action  has  been  taken  as  a 
consequence  of  non-apphcation  for  or 
denial  of  such  permit. 

(i)  The  Endangered  Species  Act  (16 
U.S.C.  1531  et  seg.]  declares  the 
intention  of  the  Congress  to  conserve 
threatened  and  endangered  species  and 
the  ecosystems  on  which  those  species 
depend.  The  Act  requires  that  federal 
agencies,  in  consultation  with  the  U.S. 
Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service,  use 
their  authorities  in  furtherance  of  its 
purposes  by  carrying  out  programs  for 
the  conservation  of  endangered  or 
threatened  species,  and  by  taking  such 
action  necessary  to  insure  that  any 
action  authorized,  funded,  or  carried  out 
by  the  Agency  is  not  likely  to  jeopardize 
the  continued  existence  of  sudi 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  habitat  of  such  species 
which  is  determined  by  the  Secretary  of 
the  Interior  or  Commerce,  as 
appropriate,  to  be  critical.  (See  50  CFR 
Part  17  and  50  CFR  Part  402.) 

(j)  The  Deepwater  Port  Act  of  1974  (33 
U.S.C.  1501  etseg.)  prohibits  the 
ownership,  construction,  or  operation  of 
a  deepwater  port  beyond  the  territorial 
seas  without  a  Ucense  issued  by  the 
Secretary  of  Transportation.  The 
Secretary  of  Transportation  may  issue 
such  a  hcense  to  an  applicant  if  he 
determines,  among  other  things,  that  the 
construction  and  operation  of  the 
deepwater  port  is  in  the  national 
interest  and  consistent  with  national 
security  and  other  national  policy  goals 
and  objectives.  An  apphcation  for  a 
deepwater  port  license  constitutes  an 
application  for  all  federal  authorizations 
required  for  the  ownership,  construction, 
and  operation  of  a  deepwater  port, 
including  applications  for  section  10. 
section  404  and  section  103  permits 
which  may  also  be  required  pursuant  to 
the  authorities  listed  in  section  320.2  and 
the  policies  specified  in  section  320.4  of 
this  Part. 

(k)  The  Marine  Mammal  Protection 
Act  of  1972  (16  U.S.C.  1361  et  seg.) 
expresses  the  intent  of  Congress  that 
marine  mammals  be  protected  and 
encouraged  to  develop  in  order  to 
maintain  the  health  and  stability  of  the 
marine  ecosystem.  The  Act  imposes  a 
perpetual  moratoriiun  on  the 
harassment,  hunting,  capturing,  or  killing 
of  marine  manunals  and  on  the 
importation  of  marine  mammals  and 
marine  mammal  products  without  a 


permit  from  either  the  Secretary  of  the 
Interior  or  the  Secretary  of  Commerce, 
depending  upon  the  species  of  marine 
mammal  involved.  Such  permits  may  be 
issued  only  for  purposes  of  scientific 
research  and  for  pubUc  display  if  the 
purpose  is  consistent  with  the  policies  of 
the  Act.  The  appropriate  Secretary  is 
also  empowered  in  certain  restricted 
circumstances  to  waive  the 
requirements  of  the  Act. 

(1)  Section  7(a)  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1278  etseg.] 
provides  that  no  department  or  agency 
of  the  United  States  shall  assist  by  loan, 
grant,  license,  or  otherwise  in  the 
construction  of  any  water  resources 
project  that  would  have  a  direct  and 
adverse  effect  on  the  values  for  which 
such  river  was  established,  as 
determined  by  the  Secretary  charged 
with  its  administration. 

(m)  The  Ocean  Thermal  Energy 
Conversion  Act  of  1980.  (42  U.S.C. 
section  9101  et  seg.]  establishes  a 
licensing  regime  administered  by  the 
Administrator  of  NOAA  for  the 
ownership,  construction,  location,  and 
operation  of  ocean  thermal  energy 
conversion  (OTEC)  facilities  and 
plantships.  An  application  for  an  OTEC 
license  filed  with  the  Administrator 
constitutes  an  apphcation  for  all  federal 
authorizations  required  for  ownership, 
construction,  location,  and  operation  of 
an  OTEC  facility  or  plantship.  except  for 
certain  activities  within  the  jurisdiction 
of  the  Coast  Guard.  This  includes 
applications  for  section  10,  section  404. 
section  103  and  other  DA  authorizations 
which  may  be  required. 

(n)  Section  402  of  die  Clean  Water  Act 
authorizes  EPA  to  issue  permits  under 
procedures  estabhshed  to  implement  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program. 
The  administration  of  this  program  can 
be,  and  in  most  cases  has  been, 
delegated  to  individual  states.  Section 
402(b)(6)  states  that  no  NPDES  permit 
will  be  issued  if  the  Chief  of  Engineers, 
acting  for  the  Secretary  of  the  Army  and 
after  consulting  with  the  U.S.  Coast 
Guard,  determines  that  navigation  and 
anchorage  in  any  navigable  water  will 
be  substantially  impaired  as  a  result  of  a 
proposed  activity. 

(o)  The  National  Fishing  Enhancement 
Act  of  1984  (Pub.  L.  98-623)  provides  for 
the  development  of  a  National  Artificial 
Reef  Plan  to  promote  and  facilitate 
responsible  and  effective  efforts  to 
establish  artificial  reefs.  The  Act 
establishes  procedures  to  be  followed 
by  the  Corps  in  issuing  DA  permits  for 
artificial  reefs.  The  Act  also  estabhshes 
the  liability  of  the  permittee  and  the 
United  States.  The  Act  further  creates  a 


civil  penalty  for  violation  of  any 
provision  of  a  permit  issued  for  an 
artificial  reef. 

932a4    General  poNctes  for  evaluating 


The  following  pohcies  shall  be 
applicable  to  the  review  of  all 
applications  for  DA  permits.  Additional 
policies  specifically  applicable  to 
certain  types  of  activities  are  identified 
in  33  CFR  Parts  321-324. 

(a)  Public  Interest  Review.  (1)  The 
decision  whether  to  issue  a  permit  will 
be  based  on  an  evaluation  of  the 
probable  impacts,  including  cumulative 
impacts,  of  the  proposed  activity  and  its 
intended  use  on  the  public  interest. 
Evaluation  of  the  probable  impact  which 
the  proposed  activity  may  have  on  the 
pubUc  interest  requires  a  careful 
weighing  of  all  those  factors  which 
become  relevant  in  each  particular  case. 
The  benefits  which  reasonably  may  be 
expected  to  accrue  from  the  proposal 
must  be  balanced  against  its  reasonably 
foreseeable  detriments.  The  decision 
whether  to  authorize  a  proposal,  and  if 
so,  the  conditions  under  which  it  will  be 
allowed  to  occur,  are  therefore 
determined  by  the  outcome  of  this 
general  balancing  process.  That  decision 
should  reflect  the  national  concern  for 
both  protection  and  utilization  of 
important  resources.  All  factors  which 
may  be  relevant  to  the  proposal  must  be 
considered  including  the  cumulative 
effects  thereof:  among  those  are 
conservation,  economics,  aesthetics, 
general  environmental  concerns, 
weUands,  historic  properties,  fish  and* 
wildhfe  values,  flood  hazards, 
fioodplain  values,  land  use,  navigation, 
shore  erosion  and  accretion,  recreation, 
water  supply  and  conservation,  water 
quality,  energy  needs,  safety,  food  and 
fiber  production,  mineral  needs, 
considerations  of  property  ownership 
and.  in  general,  the  needs  and  welfare  of 
the  people.  For  activities  involving  404 
discharges,  a  permit  will  be  denied  if  the 
discharge  that  would  be  authorized  by 
such  permit  would  not  comply  with  the 
Environmental  Protection  Agency's 
404(b)(1)  guidelines.  Subject  to  the 
preceding  sentence  and  any  other 
applicable  guidelines  and  criteria  (see 
SS  320.2  and  320.3),  a  permit  will  be 
granted  unless  the  district  engineer 
determines  that  it  would  be  contrary  to 
the  public  interest. 

(2)  The  following  general  criteria  will 
be  considered  in  the  evaluation  of  every 
application: 

(i)  The  relative  extent  of  the  public 
and  private  need  for  the  proposed 
structure  or  work: 
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(ii)  Where  there  an  unresolved 
conflict*  a»  to  resource  use.  the 
practicabiUty  of  using  reasonable 
alternative  locations  and  methods  to 
acoxnplish  the  objective  of  the 
proposed  structure  or  work:  and 

(iii)  The  extent  and  permanence  of  the 
benehcial  and/or  detrimental  effects 
which  the  proposed  structure  or  work  is 
likely  to  have  on  the  pubUc  and  private 
uses  to  which  the  area  is  suited. 

(3)  The  specific  weight  of  each  factor 
is  determined  by  its  importance  and 
relevance  to  the  particular  proposal. 
Accordingly,  how  important  a  factor  is 
and  how  much  consideration  it  deserves 
will  vary  with  each  proposal.  A  specific 
factor  may  be  given  great  weight  on  one 
proposal,  while  it  may  not  be  present  or 
as  important  on  another.  However,  full 
consideration  and  appropriate  weight 
will  be  given  to  all  comments,  including 
those  of  federal,  state,  and  local 
agencies,  and  other  experts  on  matters 
within  their  expertise. 

(b)  Effect  on  wetlands.  (1)  Most 
wetlands  constitute  a  productive  and 
valuable  public  resource,  the 
unnecessary  alteration  or  destruction  of 
whidi  should  be  discotuaged  as 
contrary  to  the  public  interest  For 
projects  to  be  undertaken  or  partially  or 
entirely  funded  by  a  federal,  state,  or 
local  agency,  additional  requirements  on 
wetlands  considerations  are  stated  in 
Executive  Order  11990,  dated  24  May 
1977. 

(2)  Wetlands  considered  to  perform 
functions  important  to  the  public 
interest  hiclude: 

(i)  Wetlands  wdiich  serve  significant 
natural  biological  functions,  including 
food  chain  production,  general  habitat 
and  nesting,  spawning,  rearing  and 
resting  sites  for  aquatic  or  land  species; 

(ii)  Wetlands  set  aside  for  study  of  the 
aquatic  environment  or  as  sanctuaries 
or  refuges; 

(iii)  Wetlands  the  destruction  or 
alteration  of  which  would  affect 
detrimentally  natural  drainage 
characteristics,  sedimentation  patterns, 
salinity  distribution,  flushing 
characteristics,  current  patterns,  or 
other  environmental  characteristics; 

(iv)  Wedands  which  are  significant  in 
shielding  other  areas  from  wave  action, 
erosion,  or  storm  damage.  Such 
wetiands  are  often  associated  with 
barrier  beaches,  islands,  reefs  and  bars; 

(v)  Wetiands  which  serve  as  valuable 
storage  areas  for  storm  and  flood 
waters; 

fvi)  Wetiands  which  are  ground  water 
discharge  areas  that  maintain  minimiun 
baseflows  important  to  aquatic 
resources  and  those  which  are  prime 
natural  recharge  areas; 


(vii]  Wetiands  which  serve  significant 
water  purification  functions:  and 

(viii)  Wetiands  which  are  unique  in 
nature  or  scarce  in  quantity  to  the  region 
or  local  area. 

(3]  Although  a  particular  alteration  of 
a  wetiand  may  constitute  a  minor 
change,  the  cumulative  effect  of 
numerous  piecemeal  changes  can  result 
in  a  major  impairment  of  wetiand 
resources.  Thus,  the  particular  wetiand 
site  for  which  an  appUcation  is  made 
will  be  evaluated  with  the  recognition 
that  it  may  be  part  of  a  complete  and 
interrelated  wetland  area.  In  addition, 
the  district  engineer  may  undertake, 
where  appropriate,  reviews  of  particular 
wetiand  areas  in  consultation  with  the 
Regional  Director  of  the  U.  S.  Fish  and 
Wildlife  Service,  the  Regional  Director 
of  the  National  Marine  Fisheries  Service 
of  the  National  Oceanic  and 
Atmospheric  Administration,  the 
Regional  Administrator  of  the 
Environmental  fttJtection  Agency,  the 
local  representative  of  the  Soil 
Conservation  Service  of  the  Department 
of  Agriculture,  and  the  head  of  the 
appropriate  state  agency  to  assess  the 
ciunulative  effect  of  activities  in  such 
areas. 

(4)  No  permit  will  be  granted  which 
involves  the  alteration  of  wetiands 
identified  as  important  by  paragraph 
(b)(2)  of  this  section  or  because  of 
provisions  of  paragraph  (b)(3),  of  this 
section  imless  the  district  engineer 
concludes,  on  the  basis  of  the  analysis 
required  in  paragraph  (a)  of  this  section, 
that  the  benefits  of  the  proposed 
alteration  outweigh  the  damage  to  the 
wetiands  resoiuce.  In  evaluating 
whether  a  particular  discharge  activity 
should  be  permitted,  the  district 
engineer  shall  apply  the  section 
404(b)(1)  guidelines  (40  CFR  Part  230. 
10(a)  (1),  (2).  (3)). 

(5)  In  addition  to  the  policies 
expressed  in  this  subpart,  the 
Congressional  policy  expressed  in  the 
Estuary  Protection  Act,  Pub.  L.  90-454, 
and  state  regulatory  laws  or  programs 
for  classificatioa  and  protection  of 
wetiands  will  be  considered. 

(c)  Fish  and  wildlife.  In  accordance 
with  the  Fish  and  Wildlife  Coordination 
Act  (paragraph  320.3(e)  of  this  section) 
district  engineers  will  consult  with  the 
Regional  Director,  U.S.  Fish  and  Wildhfe 
Service,  the  Regional  Director,  National 
Marine  Fisheries  Service,  and  the  head 
of  the  agency  responsible  for  fish  and 
wildlife  for  the  state  in  which  work  is  to 
be  performed,  with  a  view  to  the 
conservation  of  wildlife  resources  by 
prevention  of  their  direct  and  indirect 
loss  and  damage  due  to  the  activity 
proposed  in  a  permit  apphcation.  The 
Army  will  give  ^ill  consideration  to  the 


views  of  those  agencies  on  fish  and 
wildhfe  matters  in  deciding  on  the 
issuance,  denial,  or  oonditioning  of 
individual  or  general  permits. 

(d)  Water  quality.  AppUcations  for 
permits  for  activities  which  may 
adversely  affect  the  quaUty  of  waters  of 
the  United  States  wiO  be  evaluated  for 
compUance  with  applicable  effluent 
Umitations  and  water  quaUty  standards, 
during  the  construction  and  subsequent 
operation  of  the  pnqwsed  activity.  The 
evaluation  should  include  the 
consideration  of  both  point  and  non- 
point  sources  of  pollation.  It  should  be 
noted,  however,  that  the  Clean  Water 
Act  assigns  responsibitity  for  control  of 
non-point  sources  of  pollution  to  the 
states.  Certification  of  compUance  with 
applicable  effluent  limitations  and  water 
quality  standards  required  under 
provisions  of  section  401  of  the  Clean 
Water  Act  will  be  considered  conclusive 
with  respect  to  water  quaUty 
considerations  unless  the  Regional 
Administrator,  Environmental  Protection 
Agency  (EPA),  advises  of  other  water 
quaUty  a^wcts  to  be  taken  into 
consideration. 

(e)  Historic  cultumi,  scenic  and 
recreational  values.  AppUcations  for  DA 
permits  may  involve  areas  which 
possess  recognized  historic  cultural, 
scenic,  conservation,  recreational  or 
similar  values.  FuU  evaluation  of  the 
general  public  interest  requires  that  due 
consideration  be  given  to  the  effect 
which  the  proposed  structure  or  activity 
may  have  on  values  such  as  those 
associated  with  wild  and  scenic  rivers, 
historic  properties  and  National 
Landmarks,  National  Rivers,  National 
Wilderness  Areas.  National  Seashores, 
National  Recreation  Areas,  National 
Lakeshores,  National  Parks,  National 
Monuments,  estuarise  and  marine 
sanctuaries,  archeological  resources, 
including  Indian  religious  or  cultural 
sites,  and  such  other  areas  as  may  be 
estabUshed  under  federal  or  state  law 
for  similar  and  related  purposes. 
Recognition  of  those  values  is  often 
reflected  by  state,  regional,  or  local  land 
use  classifications,  or  by  similar  federal 
ctHitrols  or  poUcies.  Action  on  permit 
appUcations  should,  insofar  as  possible, 
be  consistent  with,  and  avoid  significant 
adverse  effects  on  the  values  or 
purposes  for  which  those  classifications, 
controls,  or  poUcies  were  estabUshed. 

(f)  Effects  on  limits  of  the  territorial 
sea.  Structures  or  woric  affecting  coastal 
waters  may  modify  the  coast  line  or 
base  line  from  whicA  the  territorial  sea 
is  measured  for  purposes  of  tiie 
Submerged  Lands  Act  and  international 
law.  Generally,  the  coast  line  or  base 
line  is  the  line  of  ordinary  low  water  on 
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the  mainland;  however,  there  are 
exceptions  where  there  are  islands  or 
lowtide  elevations  offshore  (the 
Submerged  Lands  Act,  43  U.S.C.  1301(a) 
and  United  States  v.  California.  381 
U.S.C.  139  (1965),  382  U.S.  448  (1966)). 
Applications  for  structures  or  work 
affecting  coastal  waters  will  therefore 
be  reviewed  specifically  to  determine 
whether  the  coast  hne  or  base  line  might 
be  altered.  If  it  is  determined  that  such  a 
change  might  occur,  coordination  with 
the  Attorney  General  and  the  Solicitor 
of  the  Department  of  the  Interior  is 
required  before  final  action  fs  taken.  The 
district  engineer  will  submit  a 
description  of  the  proposed  work  and  a 
copy  of  the  plans  to  the  Solicitor, 
Department  of  the  Interior,  Washington, 
DC  20240,  and  request  his  comments 
concerning  the  effects  of  the  proposed 
work  on  the  outer  continental  rights  of 
the  United  States.  These  conunents  will 
be  included  in  the  administrative  record 
of  the  application.  After  completion  of 
standard  processing  procedures,  the 
record  will  be  forwarded  to  the  Chief  of 
Engineers.  The  decision  on  the 
application  will  be  made  by  the 
Secretary  of  the  Army  after  coordination 
with  the  Attorney  General. 

(g)  Consideration  of  property 
ownership.  Authorization  of  work  or 
structiu-es  by  DA  does  not  convey  a 
property  right,  nor  authorize  any  injury 
to  property  or  invasion  of  other  rights. 

(1)  An  inherent  aspect  of  property 
ownership  is  a  right  to  reasonable 
private  use.  However,  this  right  is 
subject  to  the  rights  and  interests  of  the 
public  in  the  navigable  and  other  waters 
of  the  United  States,  including  the 
federal  navigation  servitude  and  federal 
regulation  for  environmental  protection. 

(2)  Because  a  landowner  has  the 
general  right  to  protect  property  irom 
erosion,  applications  to  erect  protective 
structures  will  usually  receive  favorable 
consideration.  However,  if  the 
protective  structure  may  cause  damage 
to  the  property  of  others,  adversely 
affect  public  health  and  safety, 
adversely  impact  floodplain  or  wetland 
values,  or  otherwise  appears  contrary  to 
the  public  interest,  the  district  engineer 
will  so  advise  the  applicant  and  inform 
him  of  possible  alternative  methods  of 
protecting  his  property.  Such  advice  will 
be  given  in  terms  of  general  guidance 
only  so  as  not  to  compete  with  private 
engineering  firms  nor  require  undue  use 
of  government  resources. 

(3)  A  riparian  landowner's  general 
right  of  access  to  navigable  waters  of 
the  United  States  is  subject  to  the 
similar  rights  of  access  held  by  nearby 
riparian  landowners  and  to  the  general 
public's  right  of  navigation  on  the  water 
surface.  In  the  case  of  proposals  which 


create  undue  interference  with  access 
to,  or  use  of,  navigable  waters,  the 
authorization  will  generally  be  denied. 

(4)  Where  it  is  found  that  the  work  for 
which  a  permit  is  desired  is  in  navigable 
waters  of  the  United  States  (see  33  CFR 
Part  329)  and  may  interfere  with  an 
authorized  federal  project,  the  applicant 
should  be  apprised  in  writing  of  the  fact 
and  of  the  possibility  that  a  federal 
project  which  may  be  constructed  in  the 
vicinity  of  the  proposed  work  might 
necessitate  its  removal  or 
reconstruction.  The  applicant  should 
also  be  informed  that  the  United  States 
will  in  no  case  be  liable  for  any  damage 
or  injury  to  the  structures  or  work 
authorized  by  Sections  9  or  10  of  the 
Rivers  and  Harbors  Act  of  1899  or  by 
section  404  of  the  Clean  Water  Act 
which  may  be  caused  by,  or  result  from, 
future  operations  undertaken  by  the 
Government  for  the  conservation  or 
improvement  of  navigation  or  for  other 
purposes,  and  no  claims  or  right  to 
compensation  will  accrue  bom  any  such 
damage. 

(5)  Proposed  activities  in  the  area  of  a 
federal  project  which  exists  or  is  under 
construction  will  be  evaluated  to  insure 
that  they  are  compatible  with  the 
purposes  of  the  project. 

(6)  A  DA  permit  does  not  convey  any 
property  rights,  either  in  real  estate  or 
material,  or  any  exclusive  privileges. 
Furthermore,  a  DA  permit  does  not 
authorize  any  injury  to  property  or 
invasion  of  rights  or  any  infringement  of 
Federal,  state  or  local  laws  or 
regulations.  The  apphcant's  signature  on 
an  application  is  an  affirmation  that  the 
applicant  possesses  or  will  possess  the 
requisite  property  interest  to  undertake 
the  activity  proposed  in  the  application. 
The  district  engineer  will  not  enter  into 
disputes  but  will  remind  the  applicant  of 
the  above.  The  dispute  over  property 
ownership  will  not  be  a  factor  in  the 
Corps  public  interest  decision. 

(h)  Activities  affecting  coastal  zones. 
Applications  for  DA  permits  for 
activities  affecting  the  coastal  zones  of 
those  states  having  a  coastal  zone 
management  program  approved  by  the 
Secretary  of  Commerce  will  be 
evaluated  with  respect  to  compliance 
with  that  program.  No  permit  will  be 
issued  to  a  non-federal  applicant  until 
certification  has  been  provided  that  the 
proposed  activity  complies  with  the 
coastal  zone  management  program  and 
the  appropriate  state  agency  has 
concurred  with  the  certification  or  has 
waived  its  right  to  do  so.  However,  a 
permit  may  be  issued  to  a  non-federal 
applicant  if  the  Secretary  of  Commerce, 
on  his  own  initiative  or  upon  appeal  by 
the  applicant,  finds  that  the  proposed 
activity  is  consistent  with  the  objectives 


of  the  Coastal  Zone  Management  Act  of 
1972  or  is  otherwise  necessary  in  the 
interest  of  national  security.  Federal 
agency  and  Indian  tribe  applicants  for 
DA  permits  are  responsible  for 
complying  with  the  Coastal  Zone 
Management  Act's  directives  for 
assuring  that  their  activities  directly 
affecting  the  coastal  zone  are  consistent, 
to  the  maximum  extent  practicable,  with 
approved  state  coastal  zone 
management  programs. 

(i)  Activities  in  marine  sanctuaries. 
Applications  for  DA  authorization  for 
activities  in  a  marine  sanctuary 
established  by  the  Secretary  of 
Commerce  under  authority  of  section 
302  of  the  Marine  Protection,  Rpsearch 
and  Sanctuaries  Act  of  1972,  a& 
amended,  will  be  evaluated  for  impact 
on  the  marine  sanctuary.  No  permit  will 
be  issued  until  the  applicant  provides  a 
certification  from  the  Secretary  of 
Commerce  that  the  proposed  activity  is 
consistent  with  the  purposes  of  Title  III 
of  the  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972,  as  amended, 
and  can  be  carried  out  within  the 
regulations  promulgated  by  the 
Secretary  of  Commerce  to  control 
activities  within  the  marine  sanctuary. 

(j)  Other  Federal,  state,  or  local 
requirements.  (1)  Processing  of  an 
application  for  a  DA  permit  normally 
will  proceed  concurrently  with  the 
processing  of  other  required  Federal, 
state,  and/or  local  authorizations  or 
certifications.  Final  action  on  the  DA 
permit  will  normally  not  be  delayed 
pending  action  by  another  Federal,  state 
or  local  agency  (See  33  CFR  325.2  (d)(4)). 
However,  where  the  required  Federal, 
state  and/or  local  authorization  and/or 
certification  has  been  denied  for 
activities  which  also  require  a 
Department  of  the  Army  permit  before 
final  action  has  been  taken  on  the  Army 
permit  application,  the  district  engineer 
will,  after  considering  the  hkeUhood  of 
subsequent  approval  of  the  other 
authorization  and/or  certification  and 
the  time  cuid  effort  remaining  to 
complete  processing  the  Army  permit 
application,  either  immediately  deny  the 
Anny  permit  without  prejudice  or 
continue  processing  the  apphcation  to  a 
conclusion.  If  the  district  engineer 
continues  processing  the  application,  he 
will  conclude  by  either  denying  the 
permit  as  contrary  to  the  public  interest, 
or  den}ring  it  without  prejudice 
indicating  that  except  for  the  other 
Federal,  state  or  local  denial  the  Army 
permit  could,  under  appropriate 
conditions,  be  issued.  Denial  without 
prejudice  means  that  there  is  no 
prejudice  to  the  right  of  the  applicant  to 
reinstate  processing  of  the  Army  permit 
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application  if  nibsequent  approval  ig 
received  from  the  appropriate  Federal, 
state  and/or  local  agency  on  a 
previmuly  d»iied  authorization  and/or 
certificatiaa.  Even  if  official  certification 
and/or  authorization  is  not  required  by 
state  or  federal  law.  but  a  state, 
regional,  w  local  agency  having 
jurisdiction  or  interest  over  the 
particular  activity  comments  on  the 
application,  due  consideration  shall  be 
given  to  those  official  views  as  a 
reflection  of  local  factors  of  the  public 
interest. 

(2)  The  primary  responsibility  for 
determining  zoning  and  land  use  matters 
rests  with  state,  local  and  tribal 
govenunents.  The  district  engineer  will 
normally  accept  decisions  by  such 
governments  on  those  matters  unless 
there  are  significant  issues  of  overriding 
national  importance.  Such  issues  would 
include  but  are  not  necessarily  limited 
to  national  security,  navigation,  national 
economic  development,  water  quality, 
preservation  of  special  aquatic  areas, 
including  wetlands,  with  signiRcant 
interstate  importance,  and  national 
energy  needs.  Whether  a  factor  has 
overriding  importance  will  depend  on 
the  degree  of  impact  in  an  individual 
case. 

(3)  A  proposed  activity  may  result  in 
conflicting  comments  from  several 
agencies  within  the  same  state.  Where  a 
state  has  not  designated  a  single 
responsible  coorcUnating  agency,  district 
engineers  will  ask  the  Governor  to 
express  his  views  or  to  designate  one 
state  agency  to  represent  the  official 
state  position  in  the  particular  case. 

(4)  In  the  absence  of  overriding 
national  factors  of  the  pubUc  interest 
that  may  be  revealed  during  the 
evaluation  of  the  permit  application,  a 
permit  will  generally  be  issued  foUowing 
receipt  of  a  favorable  state 
determination  provided  the  concerns, 
policies,  goals,  and  requirements  as 
expressed  in  33  CFR  Parts  320-324,  and 
the  applicable  statutes  have  been 
considered  and  followed:  e.g.,  the 
fiational  Environmental  PoUcy  Act;  the 
Fish  and  Wildlife  Coordination  Act;  the 
Historical  and  Archeological 
Preservation  Act;  the  National  Historic 
Preservation  Act;  the  Endangered 
Species  Act;  the  Coastal  Zone 
Management  Act;  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 
as  amended;  the  Clean  Water  Act  the 
Archeological  Resources  Act  and  the 
American  Indian  Religious  Freedom  Act 
Similarly,  a  pennit  will  generally  be 
issued  for  Federal  and  Federally- 
authorized  activities;  another  federal 
agency's  detenninatioa  to  proceed  is 


entitled  to  substantial  consideration  in 
the  Corps'  public  interest  review. 

(5)  Where  general  permits  to  avoid 
duplication  are  not  practical,  district 
engineers  shall  develop  joint  procedures 
with  those  locaU  state,  and  other 
Federal  agencies  having  ongoing  permit 
programs  for  activities  also  regulated  by 
the  Department  of  the  Army.  In  such 
cases,  applications  for  OA  permits  may 
be  processed  jointly  with  the  state  or 
other  federal  applications  to  an 
independent  conclusion  and  decision  by 
the  district  engineer  and  the  appropriate 
Federal  or  state  agency.  (See  33  CFR 
325.2(e).) 

(6)  The  district  engineer  shall  develop 
operating  procedures  for  establishing 
official  communications  with  Indian 
Tribes  within  the  district.  The 
procedures  shall  provide  for 
appointment  of  a  tribal  representative 
who  will  receive  all  pertinent  public 
notices,  and  respond  to  such  notices 
with  the  official  tribal  position  on  the 
proposed  activity.  This  procedure  shall 
apply  only  to  those  tribes  which  accept 
this  option.  Any  adopted  operating 
procedures  shall  be  distributed  by 
public  notice  to  inform  the  tribes  of  this 
option. 

(k)  Safety  of  impoundment  structures. 
To  insiu-e  that  all  impoundment 
structiures  are  designed  for  safety,  non- 
Federal  applicants  may  be  required  to 
demonstrate  that  the  structures  comply 
with  established  state  dam  safety 
criteria  or  have  been  designed  by 
qualified  persons  and,  in  appropriate 
cases,  that  the  design  has  been 
independently  reviewed  (and  modiHed 
as  the  review  would  indicate)  by 
similarly  qualiHad  persons. 

(1)  Floodplain  management  (1) 
Floodplains  possess  signiflcant  natural 
values  and  carry  out  numerous  functions 
important  to  the  public  interest  These 
include: 

(i)  Water  resources  values  (natural 
moderation  of  floods,  water  quality 
maintenance,  and  groundwater 
recharge); 

(ii)  Living  resource  values  (fish, 
wildlife,  and  plant  resources); 

(iii)  Cultural  resource  values  (open 
space,  natural  beauty,  scientiflc  study, 
outdoor  education,  and  recreation);  and 

(iv)  Cultivated  resoiu-ce  values 
(agriculture,  aquaculture,  and  forestry). 

(2)  Although  a  particular  alteration  to 
a  floodplain  may  constitute  a  minor 
change,  the  cumulative  impact  of  such 
changes  may  result  in  a  signiflcant 
degradation  of  floodplain  values  and 
functions  and  in  increased  potential  for 
harm  to  upstream  and  downstream 
activities.  In  accordance  with  the 
requirements  of  Executive  Order  11988, 


district  engineers,  as  part  of  their  public 
interest  review,  should  avoid  to  the 
extent  practicable,  long  and  short  term 
significant  adverse  impacts  associated 
with  the  occupancy  and  modification  of 
floodplains,  as  well  as  the  direct  and 
indirect  support  of  floodplain 
development  whenever  there  is  a 
practicable  alternative.  For  those 
activities  which  in  the  public  interest 
must  occur  in  or  impact  upon 
floodplains,  the  district  engineer  shall 
ensure,  to  the  maximum  extent 
practicable,  that  the  impacts  of  potential 
flooding  on  human  health,  safety,  and 
welfare  are  minimized,  the  risks  of  flood 
losses  are  minimized,  and,  whenever 
practicable  the  natural  and  beneficial 
values  served  by  floodplains  are 
restored  and  preserved. 

(3)  In  accordance  with  Executive 
Order  11988,  the  district  engineer  should 
avoid  authorizing  floodplain 
developments  whenever  practicable 
alternatives  exist  outside  the  floodplain. 
If  there  are  no  such  practicable 
alternatives,  the  district  engineer  shall 
consider,  as  a  means  of  mitigation, 
alternatives  within  the  floodplain  which 
will  lessen  any  significant  adverse 
impact  to  the  floodplain. 

(m)  Water  supply  and  conservation. 
Water  is  an  essential  resource,  basic  to 
human  survival,  economic  growth,  and 
the  natural  environment  Water 
conservation  requires  the  efficient  use  of 
water  resources  in  all  actions  which 
involve  the  signiflcaat  use  of  water  or 
that  signiflcantly  affect  the  availability 
of  water  for  alternative  uses  including 
opportunities  to  reduce  demand  and 
improve  efficiency  in  order  to  minimize 
new  supply  requirements.  Actions 
afl^ecting  water  quantities  are  subject  to 
Congressional  policy  as  stated  in  section 
101(g)  of  the  Clean  Water  Act  which 
provides  that  the  authority  of  states  to 
allocate  water  quantities  shall  not  be 
superseded,  abrogated,  or  otherwise 
impaired. 

(n)  Energy  conservation  and 
development.  Energy  conservation  and 
development  are  major  national 
objectives.  District  engineers  will  give 
high  priority  to  the  processing  of  permit 
actions  involving  energy  projects. 

(o)  Navigation.  (1)  Section  11  of  the 
Rivers  and  Harbors  Act  of  1899 
authorized  establishment  of  harbor  lines 
shoreward  of  which  no  individual 
permits  were  required.  Because  harbor 
lines  were  established  on  the  basis  of 
navigation  impacts  only,  the  Corps  of 
Engineers  published  a  regulation  on  27 
May  1970  (33  CFR  206.150)  which 
declared  that  permits  would  thereafter 
be  required  for  activities  shoreward  of 
the  harbor  lines.  Review  of  applications 
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would  be  based  on  a  full  public  interest 
evaluation  and  harbor  lines  would  serve 
as  guidance  for  tusessing  navigation 
impacts.  Accordingly,  activities 
constructed  shoreward  of  harbor  lines 
prior  to  27  May  1970  do  not  require 
specific  authorization. 

(2)  The  policy  of  considering  harbor 
lines  as  guidance  for  assessing  impacts 
on  navigation  continues. 

(3)  Protection  of  navigation  in  all 
navigable  waters  of  the  United  States 
continues  to  be  a  primary  concern  of  the 
federal  government. 

(4}  District  engineers  should  protect 
navigational  and  anchorage  interests  hi 
connection  with  the  NPDES  program  by 
recommending  to  EPA  or  to  the  state,  if 
the  program  has  been  delegated,  that  a 
permit  be  denied  unless  appropriate 
conditions  can  be  hicluded  to  avoid  any 
substantial  impairment  of  navigation 
and  anchorage. 

(p)  Environmental  benefits.  Some 
activities  that  require  Department  of  die 
Army  permits  result  in  beneficial  effects 
to  the  quality  of  the  environment  The 
district  engineer  will  wei^  these 
benefits  as  well  as  environmental 
detriments  along  with  other  factors  of 
the  public  interest. 

(q)  Economics.  When  private 
enterprise  makes  application  for  a 
permit,  it  will  generally  be  assumed  that 
appropriate  economic  evaluations  have 
been  completed,  the  proposal  is 
economically  viable,  and  is  needed  in 
the  maricet  place.  However,  the  district 
engineer  in  appropriate  cases,  may 
make  an  independent  review  of  the  need 
for  the  project  from  the  perfective  of 
the  overall  public  interest  TTie  economic 
benefits  of  many  projects  are  important 
to  the  local  community  and  contribute  to 
needed  improvements  in  the  local 
economic  base,  afiTecting  such  factors  as 
employment,  tax  revenues,  community 
cohesion,  community  services,  and 
property  values.  Many  projects  also 
contribute  to  the  National  Economic 
Development  (NED),  (i.e.,  the  increase  hi 
the  net  value  of  the  national  output  of 
goods  and  services). 

[t) Mitigation.'^  (1)  Mitigation  is  an 
important  aspect  of  the  review  and 
balancing  process  on  many  Department 
of  the  Army  permit  applications. 
Consideration  of  mitigation  win  occiu* 
throughout  the  permit  application 


'  This  is  a  general  statement  of  mitigation  policy 
which  applies  to  all  Corps  of  Engineers  regulatoiy 
authorities  covered  by  these  reguiatjons  (33  CFR 
Parts  320-330).  It  is  not  a  substitute  for  the 
mitigation  requiieracnta  necesauy  to  eBSUi*  that  ■ 
permit  action  under  section  40t  of  the  Clean  Water 
Act  complies  with  the  section  404(b](l]  Cuideliiie*. 
There  is  cnrrentiy  an  interageDcy  Wofking  Group 
formed  to  develop  guidanoe  oo  liii|i>wiiiiiiliii(t 
mitigation  re<|ttiTeineoto  of  the  GuMebiae. 


review  process  and  includes  avoiding, 
minimizing,  rectifying,  reducing,  or 
compensating  for  resource  losses. 
Losses  will  be  avoided  to  the  extent 
practicable.  Compensation  may  occur 
on-site  or  at  an  off-site  location. 
Mitigation  requirements  generally  fall 
into  three  categcmes. 

(i)  Project  modifications  to  minimize 
adverse  project  impacts  should  be 
discussed  with  the  appUcant  at  pre- 
application  meetings  and  during 
application  processing.  As  a  result  of 
these  discussions  and  as  the  district 
engineer's  evaluation  proceeds,  the 
district  engineer  may  require  minor 
project  modifications.  Minor  project 
modifications  are  those  that  are 
considered  feasible  (cost 
constructability,  etc.)  to  the  applicant 
and  that  if  adopted,  will  result  in  a 
project  that  generally  meets  the 
applicant's  purpose  and  need.  Such 
modifications  can  include  reductions  in 
scope  and  size:  changes  in  construction 
methods,  materials  or  timing;  and 
operation  and  maintenance  practices  or 
other  similar  modifications  that  reflect  a 
sensitivity  to  environmental  quaUty 
within  the  context  of  the  work  proposed. 
For  example,  erosion  control  features 
could  be  required  on  a  fill  project  to 
reduce  sedimentation  impacts  or  a  pier 
could  be  reoriented  to  minimize 
navigational  problems  even  though 
those  projects  may  satisfy  all  legal 
requirements  (paragraph  (r)(l}(ii)  of  this 
section]  and  the  public  interest  review 
test  (paragraph  (r)(l)(iii)  of  this  section) 
without  such  modifications. 

(ii)  Further  mitigation  measures  may 
be  required  to  satisfy  legal 
requirements.  For  Section  404 
applications,  mitigation  shall  be 
required  to  ensure  that  the  project 
complies  with  the  404(b)(l]  Guidelines. 
Some  mitigation  measures  are 
enumerated  at  40  CFR  230.70  through  40 
CFR  230.77  (Subpart  H  of  the  404(b)(1) 
Guidelines). 

(iii)  Mitigation  measures  in  addition  to 
those  under  paragraphs  (r)(l)  (i)  and  (ii) 
of  this  section  may  be  required  as  a 
result  of  the  public  interest  review 
process.  (See  33  CFR  325.4(a).) 
Mitigation  should  be  developed  and 
incorporated  within  the  public  interest 
review  process  to  the  extent  that  the 
mitigation  is  found  by  the  district 
engineer  to  be  reasonable  and  justified 
Only  those  measures  required  to  ensure 
that  the  project  is  not  contrary  to  the 
public  interest  may  be  required  under 
this  subparagraph. 

(2)  All  compensatory  mitigation  will 
be  for  significant  resource  losses  which 
are  spec^Bcally  idaitifiaUe,  reasonably 
likely  to  occur,  and  of  importance  to  the 


human  or  aquatic  environment  Also,  all 
mitigation  will  be  directly  related  to  the 
impacts  of  the  proposal,  appropriate  to 
the  scope  and  degree  of  those  impacts, 
and  reasonably  enforceable.  District 
engineers  will  require  all  fonns  of 
mitigation,  including  compensatory 
mitigation,  only  as  provided  hi 
paragraphs  (r)(l)  (i)  through  (iii)  of  this 
section.  Additional  mitigation  may  be 
added  at  the  applicants'  request 

PART  321-f>ERIINTS  FOR  DAMS  AND 
DIKES  m  NAVIGABLE  WATERS  OF 
THE  UNITED  STATES 

Sec 

321.1  General. 

321.2  Definitions. 

321 J    ^Mdal  poUdes  and  procedures. 
Autharity:  33  U.S.C  401. 


S  321.1 

This  regulation  prescribes,  in  addition 
to  the  general  policies  of  33  CFR  Part  320 
and  procedures  of  33  CFR  Part  325,  those 
special  policies,  practices,  and 
procedures  to  be  followed  by  the  Corps 
of  Engineers  in  connection  with  the 
review  of  applications  for  Department  of 
the  Army  (DA)  permits  to  authorize  the 
construction  of  a  dike  or  dam  in  a 
navigable  water  of  the  United  States 
pursuant  to  section  9  of  the  Rivers  and 
Harbors  Act  of  1880  (33  U.S.C  401).  See 
33  CFR  320.2(a).  Dams  and  dikes  in 
navigable  waters  of  the  United  States 
also  require  DA  permits  under  section 
404  of  the  Clean  Water  Act  as  amended 
(33  U.S.C.  1344).  Applicants  for  DA 
permits  under  this  I^  should  also  refer 
to  33  CFR  Part  323  to  satisfy  the 
requirements  of  section  404. 

S  321.2    DcfMtiora. 

For  the  purpose  of  this  regulation,  the 
following  terms  are  defined: 

(a)  The  term  "navigable  waters  of  the 
United  States"  means  those  waters  of 
the  United  States  that  are  subject  to  the 
ebb  and  flow  of  the  tide  shoreward  to 
the  mean  high  water  marie  and/or  are 
presently  used,  or  have  been  used  in  the 
past  or  may  be  susceptible  to  use  to 
transport  interstate  or  foreign 
commerce.  See  33  CFR  Part  329  for  a 
more  complete  definition  of  this  term. 

(b)  The  term  "dike  or  dam"  means,  for 
the  purposes  of  section  9,  any 
impoundment  structure  that  completely 
spans  a  navigable  water  of  the  United 
States  and  that  may  obstruct  interstate 
waterbome  commerce.  The  term  does 
not  include  a  weir.  Weirs  are  regulated 
pursuant  to  section  10  of  the  Rivers  and 
Harbors  Act  of  1699.  (See  33  CFR  Part 
322.) 
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S  321.3    Special  poildM  and  procedurM. 

The  following  additional  special 
policies  and  procedures  shall  be 
applicable  to  the  evaluation  of  permit 
applications  under  this  regulation: 

(a)  The  Assistant  Secretary  of  the 
Airoy  (Civil  Works)  will  decide  whether 
DA  authorization  for  a  dam  or  dike  in  an 
interstate  navigable  water  of  the  United 
States  will  be  issued,  since  this 
authority  has  not  been  delegated  to  the 
Chief  of  Engineers.  The  conditions  to  be 
imposed  in  any  instrument  of 
authorization  will  be  recommended  by 
the  district  engineer  when  forwarding 
the  report  to  the  Assistant  Secretary  of 
the  Army  (Civil  Works),  through  the 
Chief  of  Engineers. 

fb)  District  engineers  are  authorized  to 
decide  whether  DA  authorization  for  a 
dam  or  dike  in  an  intrastate  navigable 
water  of  the  United  States  will  be  issued 
(see  33  CFR  325.8). 

(c)  Processing  a  DA  application  under 
section  9  will  not  be  completed  until  the 
approval  of  the  United  States  Congress 
has  been  obtained  if  the  navigable 
water  of  the  United  States  is  an 
interstate  waterbody,  or  until  the 
approval  of  the  appropriate  state 
legislature  has  been  obtained  if  the 
navigable  water  of  the  United  States  is 
an  intrastate  waterbody  (i.e.,  the 
navigable  portion  of  the  navigable  water 
of  the  United  States  is  solely  within  the 
boundaries  of  one  state).  The  district 
engineer,  upon  receipt  of  such  an 
appUcation,  wilHiotify  the  applicant 
that  the  consenlijf  Congress  or  the  state 
legislative  must  be  obtained  before  a 
permit  can  be  issued. 

PART  322— PERMITS  FOR 
STRUCTURES  OR  WORK  IN  OR 
AFFECTING  NAVIGABLE  WATERS  OF 
THE  UNITED  STATES 


Sec. 

322.1 

322.2 

322.3 

322.4 

322.5 


General. 

Definitions. 

Activities  requiring  permits. 

Activities  not  requiring  permits. 

Special  policies. 


Authority:  33  U.S.C  403. 

9322.1    GanaraL 

This  regulation  prescribes,  in  addition 
to  the  general  policies  of  33  CFR  Part  320 
and  procedures  of  33  CFR  Part  325,  those 
special  policies,  practices,  and 
procedures  to  be  followed  by  the  Corps 
of  Engineers  in  connection  with  the 
review  of  applications  for  Department  of 
tlie  Army  (DA)  permits  to  autfiorize 
certain  structures  or  work  in  or  affecting 
navigable  waters  of  the  United  States 
pursuant  to  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  403) 
(hereinafter  referred  to  as  section  10). 
See  33  CFR  320.2(b).  Certain  structures 


or  work  in  or  affecting  navigable  waters 
of  the  United  States  are  also  regulated 
under  other  authorities  of  the  DA.  These 
include  discharges  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  including  the  territorial  seas, 
pursuant  to  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344;  see  33  CFR 
Part  323)  and  the  transportation  of 
dredged  material  by  vessel  for  purposes 
of  dumping  in  ocean  waters,  including 
the  territorial  aeas,  pursuant  to  section 
103  of  the  Marine  Protection,  Research 
and  Sanctuaries  Act  of  1972,  as 
amended  (33  U.S.C.  1413;  see  33  CFR 
Part  324).  A  DA  permit  will  also  be 
required  under  these  additional 
authorities  if  they  are  applicable  to 
structures  or  work  in  or  affecting 
navigable  waters  of  the  United  States. 
Applicants  for  DA  permits  under  this 
part  should  refer  to  the  other  cited 
authorities  and  implementing 
regulations  for  these  additional  permit 
requirements  to  determine  whether  they 
also  are  apphcable  to  their  proposed 
activities. 

9322.2    Oefinttions. 

For  the  purpose  of  this  regulation,  the 
following  terms  are  defined: 

(a)  The  term  "navigable  waters  of  the 
United  States"  and  all  other  terms 
relating  to  the  geographic  scope  of 
jurisdiction  are  defined  at  33  CFR  Part 
329.  Generally,  they  are  those  waters  of 
the  United  States  that  are  subject  to  the 
ebb  and  flow  of  the  tide  shoreward  to 
the  mean  high  water  mark,  and/or  are 
presently  used,  or  have  been  used  in  the 
past,  or  may  be  susceptible  to  use  to 
transport  interstate  or  foreign 
conunerce. 

(b)  The  term  "structiu-e"  shall  include, 
without  Umitation.  any  pier,  boat  dock, 
boat  ramp,  wharf,  dolphin,  weir,  boom, 
breakwater,  bulkhead,  revetment, 
riprap,  jetty,  artificial  island,  artificial 
reef,  permanent  mooring  structiu-e, 
power  transmission  line,  permanently 
moored  floating  vessel,  piling,  aid  to 
navigation,  or  any  other  obstacle  or 
obstruction. 

(c)  The  term  "work"  shall  include, 
without  limitation,  any  dredging  or 
disposal  of  dredged  material, 
excavation,  filling,  or  other  modification 
of  a  navigable  water  of  the  United 
States. 

(d)  The  term  "letter  of  permission" 
means  a  type  of  individual  permit  issued 
in  accordance  with  the  abbreviated 
procedures  of  33  CFR  325.2(e). 

(e)  The  term  "individual  permit" 
means  a  DA  authorization  that  is  issued 
following  a  case-by-case  evaluation  of  a 
specific  structure  or  work  in  accordance 
with  the  procedures  of  this  regulation 
and  33  CFR  Part  325,  and  a 


determination  that  the  proposed 
structure  or  work  is  in  the  public  interest 
pursuant  to  33  CFR  Part  320. 

(f)  The  term  "general  permit"  means  a 
DA  authorization  that  is  issued  on  a 
nationwide  or  regional  basis  for  a 
category  or  categories  of  activities 
when: 

(1)  Those  activities  are  substantially 
similar  in  nature  and  cause  only 
minimal  individual  and  cumulative 
environmental  impacts:  or 

(2)  The  general  permit  would  result  in 
avoiding  unnecessary  duplication  of  the 
regulatory  control  exercised  by  another 
Federal,  state,  or  local  agency  provided 
it  has  been  determined  that  the 
environmental  con$equences  of  the 
action  are  individually  and  cumulatively 
minimal.  (See  33  CFR  325.2(e)  and  33 
CFR  Part  330.) 

(g)  The  term  "artificial  reef  means  a 
structure  which  is  constructed  or  placed 
in  the  navigable  waters  of  the  United 
States  or  in  the  waters  overlying  the 
outer  continental  shelf  for  the  purpose  of 
enhancing  fishery  resources  and 
commercial  and  recreational  fishing 
opportunities.  The  term  does  not  include 
activities  or  structures  such  as  wing 
deflectors,  bank  stabilization,  grade 
stabilization  structures,  or  low  flow  key 
ways,  all  of  which  may  be  useful  to 
enhance  fisheries  resources. 

9322.3    Activltiaa  raquiring  permits. 

(a)  General.  DA  permits  are  required 
under  section  10  for  structures  and/or 
work  in  or  affecting  navigable  waters  of 
the  United  States  except  as  otherwise 
provided  in  9  322.4  below.  Certain 
activities  specified  in  33  CFR  Part  330 
are  permitted  by  that  regulation 
("nationwide  general  permits").  Other 
activities  may  be  authorized  by  district 
or  division  engineers  on  a  regional  basis 
("regional  general  permits").  If  an 
activity  is  not  exempted  by  section  322.4 
of  this  part  or  authorized  by  a  general 
permit,  an  individual  section  10  permit 
will  be  required  for  the  proposed 
activity.  Structures  or  work  are  in 
navigable  waters  of  the  United  States  if 
they  are  within  limits  defined  in  33  CFR 
Part  329.  Structiu-es  or  work  outside 
these  limits  are  subject  to  the  provisions 
of  law  cited  in  paragraph  (a)  of  this 
section,  if  these  structures  or  work  affect 
the  course,  location,  or  condition  of  the 
waterbody  in  such  a  manner  as  to 
impact  on  its  navigable  capacity.  For 
purposes  of  a  section  10  permit,  a  tunnel 
or  other  structiu«  or  work  under  or  over 
a  navigable  water  of  the  United  States  is 
considered  to  have  an  impact  on  the 
navigable  capacity  of  the  waterbody. 

(b)  Outer  contineatal  shelf.  DA 
permits  are  required  for  the  construction 
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of  artiflcial  islands,  installations,  and 
other  devices  on  the  seabed,  to  the 
seaward  limit  of  the  outer  continental 
shelf,  pursuant  to  section  4(f)  of  the 
Outer  Continental  Shelf  Lands  Act  as 
amended.  (See  33  CFR  320.2(b).) 

(c)  Activities  of  Federal  agencies.  (1) 
Except  as  specifically  provided  in  this 
paragraph,  activities  of  the  type 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  done  by  or  on  behalf  of  any 
Federal  agency  are  subject  to  the 
authorization  procedures  of  these 
regulations.  Work  or  structures  in  or 
affecting  navigable  waters  of  the  United 
States  that  are  part  of  the  civil  works 
'  activities  of  the  Coips  of  Engineers, 
unless  covered  by  a  nationwide  or 
regional  general  permit  issued  pursuant 
to  these  regulations,  are  subject  to  tiie 
procedures  of  separate  regulations. 
Agreement  for  construction  or 
engineering  services  performed  for  other 
agencies  by  the  Corps  of  Engineers  does 
not  constitute  authorization  under  this 
regulation.  Division  and  district 
engineers  will  therefore  advise  Federal 
agencies  accordingly,  and  cooperate  to 
the  fullest  extent  in  expediting  die 
processing  of  their  applications. 

(2)  Congress  has  delegated  to  the 
Secretary  of  the  Army  in  section  10  the 
duty  to  authorize  or  prohibit  certain 
work  or  structures  in  navigable  waters 
of  the  United  States,  upon 
recommendation  of  the  Chief  of 
Engineers.  The  genertd  legislation  by 
which  Federal  agencies  are  enpowered 
to  act  generally  is  not  considered  to  be 
sufficient  authorization  by  Congress  to 
satisfy  the  piuposes  of  section  10.  If  an 
agency  asserts  that  it  has  Congressional 
authorization  meeting  the  test  of  section 
10  or  would  otherwise  be  exempt  from 
the  provisions  of  section  10,  the 
legislative  history  and/ or  provisions  of 
the  Act  should  clearly  demonstrate  that 
Congress  was  approving  the  exact 
location  and  plans  from  which  Congress 
could  have  considered  the  effect  on 
navigable  waters  of  the  United  States  or 
that  Congress  intended  to  exempt  that 
agency  from  the  requirements  of  section 
10.  Very  often  such  legislation  reserves 
Hnal  approval  of  plans  or  construction 
for  the  Chief  of  Engineers.  In  such  cases 
evaluation  and  authorization  under  this 
regulation  are  limited  by  the  intent  of 
the  statutory  language  involved. 

(3)  The  policy  provisions  set  out  in  33 
CFR  320.4(j)  relating  to  state  or  local 
certifications  and/or  authorizations,  do 
not  apply  to  work  or  structures 
undertaken  by  Federal  agencies,  except 
where  compliance  with  non-Federal 
authorization  is  required  by  Federal  law 
or  Executive  policy,  e.g.,  section  313  and 
section  401  of  the  Clean  Water  Act. 


S  322.4    ActtvMM  not  rMMlflng  pwmits.   * 

(a)  Activities  that  were  commenced  or 
completed  shoreward  of  established 
Federal  harbor  lines  before  May  27, 1970 
(see  33  CFR  320.4(o])  do  not  require 
section  10  permits;  however,  if  those 
activities  involve  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  after  October  18, 1972, 
a  section  404  permit  is  required.  (See  33 
CFR  Part  323.) 

(b)  Pursuant  to  section  154  of  the 
Water  Resource  Development  Act  of 
1976  (Pub.  L  94-587).  Department  of  the 
Army  permits  are  not  required  under 
section  10  to  construct  wharves  and 
piers  in  any  waterbody,  located  entirely 
within  one  state,  that  is  a  navigable 
water  of  the  United  States  solely  on  the 
basis  of  its  historical  use  to  transport 
interstate  commerce. 

S  322.5    SfMCW  poHdM. 

The  Secretary  of  the  Army  has 
delegated  to  the  Chief  of  Engineers  the 
authority  to  issue  or  deny  section  10 
permits.  The  following  additional 
special  policies  and  procedures  shall 
also  be  applicable  to  the  evaluation  of 
permit  applications  under  this 
regulation. 

(a)  General.  DA  permits  are  required 
for  structures  or  work  in  or  affecting 
navigable  waters  of  the  United  States. 
However,  certain  structures  or  work 
specified  in  33  CFR  Part  330  are 
permitted  by  that  regulation.  If  a 
structure  or  work  is  not  permitted  by 
that  regulation,  an  individual  or  regional 
section  10  permit  will  be  required. 

{jo)  Artificial  Reefs.  (1)  When 
considering  an  application  for  an 
artificial  reef,  as  defined  in  33  CFR 
322.2(g),  the  district  engineer  will  review 
the  applicant's  provisions  for  siting, 
constructing,  monitoring,  operating, 
maintaining,  and  managing  the  proposed 
artificial  reef  and  shall  determine  if 
those  provisions  are  consistent  with  the 
following  standards: 

(i)  The  enhancement  of  fishery 
resources  to  the  maximum  extent 
practicable; 

(ii)  The  facilitation  of  access  and 
utilization  by  United  States  recreational 
and  commercial  fishermen; 

(iii)  The  minimization  of  conflicts 
among  competing  uses  of  the  navigable 
waters  or  waters  overlying  the  outer 
continental  shelf  and  of  the  resources  in 
such  waters; 

(iv)  The  minimization  of 
environmental  risks  and  risks  to 
personal  health  and  property; 

(v)  Generally  accepted  principles  of 
international  law;  and 

(vi)  the  prevention  of  any 
imreasonable  obstructions  to  navigation. 
If  the  district  engineer  decides  that  the 


applicant's  provisions  are  not  consistent 
with  these  standards,  he  shall  deny  the 
permit.  If  the  district  engineer  decides 
that  the  provisions  are  consistent  with 
these  standards,  and  if  he  decides  to 
issue  the  permit  after  the  public  interest 
review,  he  shall  make  the  provisions 
part  of  the  permit 

(2)  In  addition,  the  district  engineer 
will  consider  the  National  Artificial  Reef 
Plan  developed  pursuant  to  section  204 
of  the  National  Fishing  Enhancement 
Act  of  1984,  and  if  he  decides  to  issue 
the  permit  will  notify  &e  Secretary  of 
Commerce  of  any  need  to  deviate  bom 
that  plan. 

(3)  The  district  engineer  will  comply 
with  all  coordination  provisions 
required  by  a  written  agreement 
between  the  DOD  and  the  Federal 
agencies  relative  to  artificial  reefs.  In 
addition,  if  the  district  engineer  decides 
that  further  consultation  b^ond  the 
normal  public  commenting  ivocess  is 
required  to  evaluate  fully  the  proposed 
artificial  reef,  he  may  initiate  such 
consultation  with  any  Federal  agency, 
state  or  local  government  or  other 
interested  party. 

(4)  The  (^strict  engineer  will  issue  a 
permit  for  the  proposed  artificial  reef 
only  if  the  applicant  demonstrates,  to 
the  district  engineer's  satisfaction,  that 
the  title  to  the  artificial  reef  construction 
material  is  unambiguous,  that 
responsibility  for  maintenance  of  the 
reef  is  cleuly  established,  and  that  he 
has  the  financial  abihty  to  assume 
liability  for  all  damages  that  may  arise 
with  respect  to  the  proposed  cutificial 
reef.  A  demonstration  of  financial 
responsibility  might  include  evidence  of 
insurance,  sponsorship,  or  available 
assets. 

(i)  A  person  to  whom  a  permit  is 
issued  in  accordance  with  these 
regulations  and  any  insurer  of  that 
person  shall  not  be  liable  for  damages 
caused  by  activities  required  to  be 
undertaken  under  any  terms  and 
conditions  of  the  permit  if  the  permittee 
is  in  compliance  with  such  terms  and 
conditions. 

(ii)  A  person  to  whom  a  permit  is 
issued  in  accordance  with  these 
regulations  and  any  insurer  of  that 
person  shall  be  liable,  to  the  extent 
determined  under  applicable  law,  for 
damages  to  which  paragraph  (i)  does  not 
apply. 

(iii)  Any  person  who  has  transferred 
title  to  artificial  reef  construction 
materials  to  a  person  to  whom  a  permit 
is  issued  in  accordance  with  these 
regulations  shall  not  be  liable  for 
damages  arising  from  the  use  of  such 
materials  in  an  artificial  reef,  if  such 
materials  meet  applicable  requirements 
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of  the  plan  published  under  section  204 
of  the  National  Artificial  Reef  Plan,  and 
are  not  otherwise  defective  at  the  time 
title  is  transferred. 

(c)  Non-Federal  dredging  for 
navigation.  (1)  The  benefits  which  an 
authorized  Federal  navigation  project 
are  intended  to  produce  will  often 
require  similar  and  related  operations 
by  non-Federal  agencies  (e.g.,  dredging 
access  channels  to  docks  and  berthing 
facilities  or  deepening  such  channels  to 
correspond  to  the  Federal  project  depth). 
These  non-Federal  activities  will  be 
considered  by  Corps  of  Engineers 
officials  in  planning  the  construction 
and  maintenance  of  Federal  navigation 
projects  and,  to  the  maximum  practical 
extent,  will  be  coordinated  widi 
interested  Federal,  state,  regional  and 
local  agencies  and  the  general  public 
simultaneously  with  the  associated 
Federal  projects.  Non-Federal  activities 
which  are  not  so  coordinated  will  be 
individually  evaluated  in  accordance 
with  these  regulations.  In  evaluating  the 
public  interest  in  connection  with 
applications  for  permits  for  such 
coordinated  operations,  equal  treatment 
will  be  accorded  to  the  fullest  extent 
possible  to  both  Federal  and  non- 
Federal  operations.  Permits  for  non- 
Federal  dredging  operations  will 
normally  contain  conditions  requiring 
the  permittee  to  comply  with  the  same 
practices  or  requirements  utilized  in 
connection  with  related  Federal 
dredging  operations  with  respect  to  such 
matters  as  turbidity,  water  quality, 
containment  of  material,  nature  and 
location  of  approved  spoil  disposal 
areas  (non-Federal  use  of  Federal 
contained  disposal  areas  will  be  in 
accordance  with  laws  authorizing  such 
areas  and  regulations  governing  their 
use],  extent  and  period  of  dredging,  and 
other  factors  relating  to  protection  of 
environmental  and  ecological  values. 

(2)  A  permit  for  the  dredging  of  a 
channel,  slip,  or  other  such  project  for 
navigation  may  also  authorize  the 
periodic  maintenance  dredging  of  the 
project.  Authorization  procedures  and 
limitations  for  maintenance  dredging 
shall  be  as  prescribed  in  33  CFR  325.6(e). 
The  permit  will  require  the  permittee  to 
give  advance  notice  to  the  district 
engineer  each  time  maintenance 
dredging  is  tn  be  performed.  Where  the 
maintenancfc  dredging  involves  the 
discharge  of  dredged  material  into 
waters  of  the  United  States  or  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  in  ocean 
waters,  the  procedures  in  33  CFR  Parts 
323  and  324  respectively  shall  also  be 
followed. 


(d)  Structures  for  small  boats.  (1)  In 
the  absence  of  overriding  public  interest, 
favorable  consideration  will  generally 
be  given  to  applications  from  riparian 
owners  for  permits  for  piers,  boat  docks, 
moorings,  platforms  and  similar 
structures  for  small  boats.  Particular 
attention  will  be  given  to  the  location 
and  general  design  of  such  structures  to 
prevent  possible  obstructions  to 
navigation  with  respect  to  both  the 
public's  use  of  the  waterway  and  the 
neighboring  proprietors'  access  to  the 
waterway.  Obstructions  can  result  from 
both  the  existence  of  the  structure, 
particularly  in  conjunction  with  other 
similar  facihties  in  the  immediate 
vicinity,  and  from  its  inability  to 
withstand  wav«  action  or  other  forces 
which  can  be  expected.  District 
engineers  will  inform  applicants  of  the 
hazards  involved  and  encourage  safety 
in  location,  design,  and  operation. 
District  engineers  will  encourage 
cooperative  or  group  use  facilities  in  lieu 
of  individual  proprietary  use  facilities. 

(2)  Floatmg  structures  for  small 
recreational  boats  or  other  recreational 
purposes  in  lakes  controlled  by  the 
Corps  of  Engineers  under  a  resource 
manager  are  normally  subject  to  permit 
authorities  cited  in  §  322.3.  of  this 
section,  when  those  waters  are  regarded 
as  navigable  waters  of  the  United 
States.  However,  such  structiires  will 
not  be  authorized  under  this  regulation 
but  will  be  regulated  under  applicable 
regulations  of  the  Chief  of  Engineers 
published  in  36  CFR  327.19  if  the  land 
surrounding  those  lakes  is  under 
complete  Federal  ownership.  District 
engineers  will  delineate  those  portions 
of  the  navigable  waters  of  the  United 
States  where  this  provision  is  apphcable 
and  post  notices  of  this  designation  in 
the  vicinity  of  the  lake  resource 
manager's  office. 

(e)  Aids  to  navigation.  The  placing  of 
fixed  and  floating  aids  to  navigation  in  a 
navigable  water  of  the  United  States  is 
within  the  purview  of  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899. 
Furthermore,  these  aids  are  of  particular 
interest  to  the  U.S.  Coast  Guard  because 
of  its  control  of  marking,  lighting  and 
standardization  of  such  navigation  aids. 
A  Section  10  nationwide  permit  has 
been  issued  for  such  aids  provided  they 
are  approved  by,  and  installed  in 
accordance  with  the  requirements  of  the 
U.S.  Coast  Guard  (33  CFR  330.5(a)(1)). 
Electrical  service  cables  to  such  aids  are 
not  included  in  tfie  nationwide  permit 
(an  individual  or  regional  Section  10 
permit  will  be  required). 

(f)  Outer  continental  shelf  Artificial 
islands,  installations,  and  other  devices 
located  on  the  seabed,  to  the  seaward 


limit  of  the  outer  continental  shelf,  are 
subject  to  the  standard  permit 
procedures  of  this  regulation.  Where  the 
islands,  installations  and  other  devices 
are  to  be  constructed  on  lands  which  are 
under  mineral  lease  fit)m  the  Mineral 
Management  Service.  Department  of  the 
Interior,  that  agency,  in  cooperation 
with  other  federal  agencies,  fully 
evaluates  the  potential  effect  of  the 
leasing  program  on  the  total 
environment.  Accordingly,  the  decision 
whether  to  issue  a  permit  on  lands 
which  are  under  mineral  lease  from  the 
Department  of  the  Interior  will  be 
limited  to  an  evaluation  of  the  impact  of 
the  proposed  work  on  navigation  and 
national  security.  The  public  notice  will 
so  identify  the  criteria. 

(g)  Canals  and  other  artificial 
waterways  connected  to  navigable 
waters  of  the  United  States.  A  canal  or 
similar  artificial  waterway  is  subject  to 
the  regulatory  authorities  discussed  in 
S  322.3.  of  this  Part,  if  it  constitutes  a 
navigable  water  of  Hie  United  States,  or 
if  it  is  connected  to  navigable  waters  of 
the  United  States  in  a  manner  which 
affects  their  course,  location,  condition, 
or  capacity,  or  if  at  tome  point  in  its 
construction  or  opeiation  it  results  in  an 
effect  on  the  course,  location,  condition, 
or  capacity  of  navigable  waters  of  the 
United  States.  In  all  cases  the 
connection  to  navigtble  waters  of  the 
United  States  requires  a  permit.  Where 
the  canal  itself  constitutes  a  navigable 
water  of  the  United  States,  evaluation  of 
the  permit  application  and  further 
exercise  of  regulatory  authority  will  be 
in  accordance  with  the  standard 
procedures  of  these  regulations.  For  all 
other  canals,  the  exercise  of  regidatory 
authority  is  restiicted  to  tiiose  activities 
which  affect  the  course,  location, 
condition,  or  capacity  of  the  navigable 
waters  of  the  United  States.  The  distiict 
engineer  will  consider,  for  applications 
for  canal  work,  a  proposed  plan  of  the 
entire  development  end  the  location  and 
description  of  anticipated  docks,  piers 
and  other  similar  structiu-es  which  will 
be  placed  in  the  canal. 

(h)  Facilities  at  the  borders  of  the 
United  States.  (1)  The  constiTiction. 
operation,  maintenance,  or  connection 
of  facilities  at  the  borders  of  the  United 
States  are  subject  to  Executive  control 
and  must  be  authorized  by  the 
President,  Secretary  of  State,  or  other 
delegated  official. 

(2)  Applications  for  permits  for  the 
construction,  operation,  maintenance,  or 
connection  at  the  borders  of  the  United 
States  of  facihties  for  the  transmission 
of  electric  energy  between  the  United 
States  tmd  a  foreign  country,  or  for  the 
exportation  or  importation  of  natural 
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gas  to  or  from  a  foreign  country,  must  be 
made  to  the  Secretary  of  Energy. 
(Executive  Order  10485,  September  3, 
1953. 16  U.S.C.  824{a)(e).  15  U.S.C. 
717(b).  as  amended  by  Executive  Order 
12038,  February  3. 1978.  and  18  CFR 
Parts  32  and  153). 

(3)  Applications  for  the  landing  or 
operation  of  submarine  cables  must  be 
made  to  the  Federal  Communications 
Ckmunission.  (Executive  Order  10630, 
k4ay  10. 1954. 47  U.S.C.  34  to  39.  and  47 
CFR  1.766). 

(4)  The  Secretary  of  State  is  to  receive 
apphcations  for  permits  for  the 
construction,  connection,  operation,  or 
maintenance,  at  the  borders  of  the 
United  States,  of  pipelines,  conveyor 
belts,  and  similar  facilities  for  the 
exportation  or  importation  of  petroleum 
products,  coals,  minerals,  or  other 
products  to  or  from  a  foreign  country; 
facilities  for  the  exportation  or 
importation  of  water  or  sewage  to  or 
from  a  foreign  country;  and  monorails, 
aerial  cable  cars,  aerial  tramways,  and 
similar  facilities  for  the  transportation  of 
persons  and/or  things,  to  or  from  a 
foreign^ountry.  (Executive  Ctder  11423, 
August  16, 1968). 

(5)  A  DA  permit  under  section  10  of 
the  Rivers  and  Harlrars  Act  of  1899  is 
also  required  for  all  of  the  above 
facilities  which  affect  the  navigable 
waters  of  the  United  States,  but  in  each 
case  in  which  a  permit  has  been  issued 
as  provided  above,  the  district  engineer, 
in  evaluating  the  general  public  interest, 
may  consider  the  basic  existence  and 
operation  of  the  facility  to  have  been 
primarily  examined  and  permitted  as 
provided  by  the  Executive  Orders. 
Furthermore,  in  those  cases  where  the 
construction,  maintenance,  or  operation 
at  the  above  facilities  involves  die 
discharge  of  dredged  or  fill  material  in 
waters  of  the  United  States  or  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  into  ocean 
waters,  appropriate  DA  authorizations 
under  section  404  of  the  Clean  Water 
Act  or  under  section  103  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  as  amended,  arc  also 
required  (See  33  CFR  Parts  323  and  324.) 

(i)  Power  transmission  lines.  (1) 
Permits  under  section  10  of  the  Rivers 
and  Harbors  Act  of  1899  are  required  for 
power  transmission  lines  crossing 
navigable  waters  of  the  United  States 
unless  those  lines  are  part  of  a  water 
power  project  subject  to  the  regulatory 
authorities  of  the  Department  of  Energy 
under  the  Federal  Power  Act  of  1920.  If 
an  application  is  received  for  a  permit 
for  lines  which  are  part  of  such  a  water 
power  project,  the  applicant  will  be 
instructed  to  submit  the  application  to 
the  Department  of  Energy.  If  the  lines 


are  not  part  of  such  a  water  power 
project,  the  application  will  be 
processed  in  accordance  with  the 
procedures  of  these  regulations. 

(2)  The  following  minimum  clearances 
are  required  for  aerial  electric  power 
transmission  lines  crossing  navigable 
waters  of  the  United  States.  These 
clearances  are  related  to  the  clearances 
over  the  navigable  channel  provided  by 
existing  fixed  bridges,  or  the  clearances 
which  would  be  required  by  the  U.S. 
Coast  Guard  for  new  fixed  bridges,  in 
the  vicinity  of  the  pn^msed  power  line 
crossing.  Tlie  clearances  are  based  on 
the  low  point  of  the  line  under 
conditions  which  produce  the  greatest 
sag,  taking  into  consideration 
temperature,  load  wind  length  or  span, 
and  type  of  supports  as  outlined  in  the 
National  Electrical  Safety  Code. 
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(3)  Clearances  for  communication 
lines,  stream  gaging  cables,  ferry  cables, 
and  other  aerial  crossings  are  usually 
required  to  be  a  minimum  of  ten  feet 
above  clearances  required  for  bridges. 
Greater  clearances  will  be  required  if 
the  public  interest  so  indicates. 

(4)  Corps  of  Engineer  regulation  ER 

1110-2-4401  prescribes  minimiim 
vertical  clearances  for  power  and 
communication  lines  over  Corps  lake 
projects.  In  instances  where  both  this 
regulation  and  ER  1110-2-4401  apply, 
the  greater  minimum  clearance  is 
required. 

(j)  Seaplane  operations.  (1)  Structures 
in  navigable  waters  of  the  United  States 
associated  with  seaplane  operations 
require  DA  permits,  but  close 
coordination  with  the  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation,  is  required  on  such 
applications. 

(2)  The  FAA  must  be  notified  by  an 
applicant  whenever  he  proposes  to 
establish  or  operate  a  seaplane  base. 
The  FAA  will  study  the  proposal  and 
advise  the  applicant,  district  engineer, 
and  other  interested  parties  as  to  the 
effects  of  the  proposal  on  the  use  of 
ainpace.  The  district  engineer  will, 
therefore,  refer  any  objections  regarding 
the  effect  of  the  proposal  on  the  use  of 
airspace  to  the  FAA,  and  give  due 


consideration  to  its  recommendations 
when  evaluating  the  general  public 
interest 

(3)  If  the  seaplane  base  would  serve 
air  carriers  licensed  by  the  Department 
of  Transportation,  the  applicant  must 
receive  an  airport  operating  certificate 
from  the  FAA.  That  certificate  reflects  a 
determination  and  conditions  relating  to 
die  installation,  operation,  and 
maintenance  of  adequate  air  navigation 
facilities  and  safety  equipment 
Accordin^y,  the  district  engineer  may, 
in  evaluating  the  general  public  interest 
consider  sudi  matters  to  have  been 
primarily  evaluated  by  the  FAA. 

(4)  For  regulations  pertaining  to 
seaplane  landings  at  Corps  of  Engineers 
projects,  see  36  CFR  327.4. 

(k)  Foreign  trade  zones.  The  Foreign 
Trade  Zones  Act  (48  Stat  998-1003, 19 
U.S.C.  81a  to  81u,  as  anended) 
authorizes  the  establishnent  of  foreign- 
trade  zones  in  or  adjacent  to  United 
States  ports  of  entry  under  terms  of  a 
grant  and  regulations  prescribed  by  the 
Foreign-Trade  Zones  Board.  Pertinent 
regulations  are  pubUshed  at  Title  IS  of 
the  Code  of  Federal  Regulations.  Part 
40a  The  Secretary  of  the  Army  is  a 
member  of  the  Board,  and  construction 
of  a  zone  is  under  the  supervision  of  the 
district  engineer.  Laws  governing  the 
navigable  waters  of  the  United  States 
remain  applicable  to  foreign-trade 
zones,  including  the  general 
requirements  of  these  regulations. 
Evaluation  by  a  district  engineer  of  a 
permit  application  may  give  recognition 
to  the  consideration  by  die  Board  of  the 
general  econonlc  effects  of  the  zone  on 
local  and  foreign  commerce,  general 
location  of  wharves  and  facilities,  and 
other  factors  pertinent  to  construction, 
operation,  and  maintenance  of  the  zone 

(1)  Shipping  safety  fairways  and 
anchorage  areas.  DA  permits  are 
required  for  structures  located  within 
shipping  safety  fairways  and  anchorage 
areas  established  by  the  U.S.  Coast 
Guard 

(1)  The  Department  of  the  Army  will 
grant  no  permits  for  the  erection  of 
structures  in  areas  designated  as 
fairways,  except  that  district  engineers 
may  permit  temporary  anchors  and 
attendant  cables  or  chains  for  floating  or 
semisubmersible  drilling  rigs  to  be 
placed  within  a  fairway  provided  the 
following  conditions  are  met 

(i)  The  installation  of  anchors  to 
stabilize  semisubmersible  drilling  rigs 
within  fairways  must  be  temporary  and 
shall  be  allowed  to  remain  only  120 
days.  This  period  may  be  extended  by 
the  district  engineer  provided 
reasonable  cause  for  such  extension  can 
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be  abowD  and  the  extension  is  otherwise 
justified. 

(ii)  Drilling  ri^  must  be  at  least  500 
feet  from  any  fairway  boundary  or 
whatever  distance  necessary  to  insure 
that  minimnuni  clearance  over  an 
anchor  line  within  a  fairway  will  be  125 
feet 

(iii)  No  andior  buoys  or  floats  or 
related  rigging  will  be  allowed  on  the 
surface  of  the  water  or  to  a  depth  of  125 
feet  from  the  surface,  within  the 
fairway. 

(iv)  Drilling  rigs  may  not  be  placed 
closer  than  2  nautical  miles  of  any  other 
drilling  rig  situated  along  a  fairway 
boundary,  and  not  closer  than  3  nautical 
miles  to  any  drilling  rig  located  on  the 
opposite  side  of  the  fairway. 

(v}  The  permittee  must  notify  the 
district  engineer.  Bureau  of  Land 
Management,  Mineral  Management 
Service,  U.S.  Coast  Guard,  National 
Oceanic  and  Atmospheric 
Administration  and  the  U.S.  Navy 
Hydrographic  Office  of  the  approximate 
dates  (commencenent  and  completion] 
the  anchors  will  be  in  place  to  insure 
maximum  notification  to  mariners. 

(vi]  Navigation  aids  or  danger 
markings  must  be  installed  as  required 
by  the  U.S.  Coast  Guard. 

(2)  District  engineers  may  ^ant 
permits  for  the  erection  of  structures 
within  an  area  designated  as  an 
anchorage  area,  but  the  number  of 
structures  will  be  limited  by  qwdng.  as 
follows:  The  center  of  a  structure  to  be 
erected  shall  be  not  less  than  two  (2) 
nautical  miles  from  the  center  of  any 
existing  structure.  In  a  drilling  or 
production  complex,  associated 
structures  shall  be  as  close  together  as 
practicable  having  due  consideration  for 
the  safety  factors  involved.  A  complex 
of  associated  structures,  when 
connected  by  walkways,  shall  be 
considered  one  structure  for  the  purpose 
of  spacing.  A  vessel  fixed  in  place  by 
moorings  and  used  in  conjunction  with 
the  associated  structures  of  a  drilling  or 
production  complex,  shall  be  considered 
an  attendant  vessel  and  its  extent  shall 
include  its  moorings.  When  a  drilling  or 
production  complex  includes  an 
attendant  vessel  and  the  complex 
extends  more  than  five  hundred  (500) 
yards  from  the  center  or  the  complex,  a 
structure  to  be  erected  shall  be  not 
closer  than  two  (2)  nautical  miles  from 
the  near  outer  limit  of  the  complex.  An 
underwater  completion  installation  in 
and  anchorage  area  shall  be  considered 
a  structure  and  shall  be  merited  with  a 
lighted  buoy  as  approved  by  the  United 
States  Coast  Guard. 


PART  323— PEBMITS  FOR 
DISCHARGES  OF  DREDGED  OR  FILL 
MATERIAL  INTO  WATERS  OF  THE 
UNITED  STATES 

323.1  General. 

323.2  Definitions. 

323.3  Discharges  reqtiiring  permits. 

323.4  Dischaiges  not  requiring  permits. 
323.6  Program  transfer  to  states. 
323.6  Special  policies  and  procedures. 

Authority:  33  U.S.C.  1344. 


9323.1 

This  regulation  prescribes,  in  addition 
to  the  general  poUcies  of  33  CFR  Part  320 
and  procedures  of  33  CFR  Part  325,  those 
special  policies,  practices,  and 
procedures  to  be  followed  by  the  Corps 
of  Engineers  in  ccmnection  with  the 
review  of  af^lioations  for  DA  permits  to 
authorize  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  United  States 
pursuant  to  section  404  of  the  Clean 
Water  Act  (CWA)  (33  U.S.C.  1344) 
(hereinafter  referred  to  as  section  404). 
(See  33  CFR  32a2(g).)  Certain  discharges 
of  dredged  or  fill  material  into  waters  of 
the  United  States  are  also  regulated 
under  other  authorities  of  the 
Department  of  the  Army.  These  include 
dams  and  dikes  in  navigable  waters  of 
the  United  States  pursuant  to  section  9 
of  the  Rivers  and  Harbors  Act  of  1899 
(33  U.S.C.  401;  see  33  CFR  Part  321)  and 
certain  structures  or  work  in  or  affecting 
navigable  waters  of  the  United  States 
pursuant  to  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  403;  see 
33  CFR  Part  322J.  A  DA  permit  will  also 
be  required  luider  these  additional 
authorities  if  thery  are  applicable  to 
activities  involving  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States.  Applicants  for  DA 
permits  under  this  part  should  refer  to 
the  other  cited  authorities  and 
implementing  regulations  for  these 
additional  permit  requirements  to 
determine  whether  they  also  are 
applicable  to  their  proposed  activities. 
§323^    DeflniOoiw. 

For  the  piupote  of  this  part  the 
following  terms  are  defined: 

(a)  The  term  "waters  of  the  United 
States"  and  all  other  terms  relating  to 
the  geographic  scope  of  jurisdiction  are 
defined  at  33  CFR  Part  328. 

(b)  The  term  "lake"  means  a  standing 
body  of  open  water  that  occivs  in  a 
natiu-al  depression  fed  by  one  or  more 
streams  from  which  a  stream  may  fiow, 
that  occurs  due  to  the  widening  or 
natural  blockage  or  cutoff  of  a  river  or 
stream,  or  that  occiuv  in  an  isolated 
natural  de]»ression  that  is  not  a  part  of  a 
surface  river  or  stream.  The  term  also 
includes  a  standing  body  of  open  water 
created  by  artificially  blocking  or 


restricting  the  flow  of  a  river,  stream,  or 
tidal  area.  As  used  ki  this  regulation,  the 
term  does  not  include  artificial  lakes  or 
ponds  created  by  excavating  and/or 
diking  dry  land  to  collect  and  retain 
water  for  such  purposes  as  stock 
watering,  irrigation,  settling  basins, 
cooling,  or  rice  groWii^. 

(c)  The  term  "dredged  material" 
means  material  that  is  excavated  or 
dredged  from  waters  of  the  United 
States. 

(d)  The  term  "disdiarge  of  dredged 
material"  means  any  addition  of 
dredged  material  into  the  waters  of  the 
United  States.  The  term  includes, 
without  limitation,  the  addition  of 
dredged  material  to  a  specified 
discharge  site  located  in  waters  of  the 
United  States  and  the  rrnioff  or  overflow 
from  a  contained  land  or  water  disposal 
area.  Discharges  of  pollutants  into 
waters  of  the  United  States  resulting 
from  the  onshore  subsequent  processing 
of  dredged  material  that  is  extracted  for 
any  commercial  use  (other  than  fill)  are 
not  included  within  this  term  and  are 
subject  to  section  402  of  the  Clean 
Water  Act  even  though  the  extraction 
and  deposit  of  such  material  may 
require  a  permit  from  the  Corps  of 
Engineers.  The  term  does  not  include 
plowing,  cultivating,  seeding  and 
harvesting  for  the  production  of  food, 
fiber,  and  forest  products  (See  S  323.4 
for  the  definition  of  these  terms).  The 
term  does  not  include  de  minimis, 
incidental  soil  movement  occurring 
during  normal  dredging  operations. 

(e)  The  term  "fill  material"  means  any 
material  used  for  the  primary  purpose  of 
replacing  an  aquatic  area  with  dry  land 
or  of  changing  the  bottom  elevation  of 
an  waterbody.  The  term  does  not 
include  any  pollutant  dischai^d  into 
the  water  primarily  to  dispose  of  waste, 
as  that  activity  is  regulated  under 
section  402  of  the  Clean  Water  Act. 

(f)  The  term  "dischaige  of  fill 
material"  means  the  addition  of  fill 
material  into  waters  of  the  United 
States.  The  term  generally  includes, 
without  limitation,  the  foUowing 
activities:  Hacement  of  fill  that  is 
necessary  for  the  coastruction  of  any 
structure  in  a  water  of  the  United  States; 
the  building  of  any  structiuv  or 
impoundment  requiring  rock,  sand,  dirt, 
or  other  material  for  its  construction: 
site-development  fill*  for  recreational, 
industrial,  commercial,  residential,  and 
other  uses;  causeways  or  road  fills; 
dams  and  dikes;  artificial  islands; 
property  protection  and/or  reclamation 
devices  such  as  riprap,  groins,  seawalls, 
breakwaters,  and  revetments:  beach 
nourishment  levees;  fill  for  structures 
such  as  sewage  treataient  facilities. 
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intake  and  outfall  pipes  associated  with 
power  plants  and  subaqueous  utility 
lines;  and  artificial  reefs.  The  term  does 
not  include  plowing,  cultivating,  seeding 
and  harvesting  for  the  production  of 
food,  fiber,  and  forest  products  (See 
S  323.4  for  the  definition  of  these  terms). 

(g)  The  term  "individual  permit" 
means  a  Department  of  the  Army 
authorization  that  is  issued  following  a 
case-by-case  evaluation  of  a  specific 
project  involving  the  proposed    f 
di8charge(s]  in  accordance  with  tfie 
procedures  of  this  part  and  33  CFR^Part 
325  and  a  determination  that  the 
proposed  discharge  is  in  the  public 
interest  pursuant  to  33  CFR  Part  320. 

(h)  The  term  "general  permit"  means  a 
Department  of  the  Army  authorization 
that  is  issued  on  a  nationwide  or 
regional  basis  for  a  category  or 
categories  of  activities  when: 

(1)  Those  activities  are  substantially 
similar  in  native  and  cause  only 
minimal  individual  and  cumulative 
environmental  impacts;  or 

(2)  The  general  permit  would  result  in 
avoiding  unnecessary  duplication  of 
regulatory  control  exercised  by  another 
Federal,  state,  or  local  agency  provided 
it  has  been  determined  diat  the 
environmental  consequences  of  the 
action  are  individually  and  ciunulatively 
minimal.  (See  33  CFR  325.2(e)  and  33 
CFR  Part  330.) 

f  323J    Discharges  rsquMng  psnnlts. 

(a)  General.  Except  as  provided  in 

§  323.4  of  this  Part  DA  permits  will  be 
required  for  the  discharge  of  dredged  or 
fill  material  into  waters  of  the  United 
States.  Certain  discharges  specified  in 
33  CFR  Part  330  are  permitted  by  that 
regulation  ("nationwide  permits").  Other 
discharges  may  be  authorized  by  district 
or  division  engineers  on  a  regional  basis 
("regional  permits").  If  a  dischai^e  of 
dredged  or  fill  material  is  not  exempted 
by  S  323.4  of  this  Part  or  permitted  by  33 
CFR  Part  330,  an  individual  or  regional 
section  404  permit  will  be  required  for 
the  discharge  of  dredged  or  fill  material 
into  waters  of  the  United  States. 

(b)  Activities  of  Federal  agencies. 
Discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  done  by 
or  on  behalf  of  any  Federal  agency, 
other  than  the  Corps  of  Engineers  (see 
33  CFR  Part  209.145),  are  subject  to  the 
authorization  procedures  of  diese 
regulations.  Agreement  for  construction 
or  engineering  services  performed  for 
other  agencies  by  the  Corps  of  Engineers 
does  not  constitute  authorization  under 
the  regulations.  Division  and  district 
engineers  will  therefore  advise  Federal 
agencies  and  instnunentaUties 
accordingly  and  cooperate  to  the  fullest 


extent  in  expediting  the  processing  of 
their  applications. 

S  323.4    DIschargM  not  rsquirlng  psnnlts. 

(a)  General.  Except  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section, 
any  discharge  of  dredged  or  fill  material 
that  may  result  from  any  of  the 
following  activities  is  not  prohibited  by 
or  otherwise  subject  to  regulation  under 
section  404: 

(l)(i)  Normal  farming,  silviculture  and 
ranching  activities  sudb  as  plowing, 
seeding,  cultivating,  minor  drainage,  and 
harvesting  for  the  production  of  food, 
fiber,  and  forest  products,  or  upland  soil 
and  water  conservation  practices,  as 
defined  in  paragraph  (a)(l)(iii)  of  this 
section. 

(ii)  To  fall  under  this  exemption,  the 
activities  specified  in  paragraph  (a)(l)(i) 
of  this  section  must  be  part  of  an 
established  (i.e.,  on-going)  farming, 
silviculture,  or  rancl^ng  operation  and 
must  be  in  accordance  with  definitions 
in  8  323.4(a)(l)(iii).  Activities  on  areas 
lying  fallow  as  part  of  a  conventional 
rotational  cycle  are  part  of  an 
established  operation.  Activities  which 
bring  an  area  into  farming,  silviculture, 
or  ranching  use  are  not  part  of  an 
established  operation.  An  operation 
ceases  to  be  established  when  the  area 
on  which  it  was  conducted  has  been 
coverted  to  another  use  or  has  lain  idle 
so  long  that  modifications  to  the 
hydrological  regime  are  necessary  to 
resume  operations.  If  an  activity  takes 
place  outside  the  waters  of  the  United 
States,  or  if  it  does  not  involve  a 
dischaige,  it  does  not  need  a  section  404 
permit,  whether  or  not  it  is  part  of  an 
established  farming,  silviculture,  or 
ranching  operation. 

(iii)  (A)  Cultivating  means  physical 
methods  of  soil  treatment  employed 
within  established  farming,  ranching 
and  silviculture  lands  on  farm,  ranch,  or 
forest  crops  to  aid  and  improve  their 
growth,  quality  or  jdeld. 

(B)  Harvesting  means  physical 
measures  employed  directly  upon  farm, 
forest,  or  ranch  crops  within  established 
agricultiual  and  silvicultural  lands  to 
bring  about  their  removal  ft^m  farm, 
forest,  or  ranch  land,  but  does  not 
include  the  construction  of  farm,  forest, 
or  ranch  roads. 

[C][l]  Minor  Drainage  means: 

[i)  Hie  discharge  of  dredged  or  fill 
material  incidental  to  connecting  upland 
drainage  facilities  to  waters  of  the 
United  States,  adequate  to  effect  the 
removal  of  excess  soil  moisture  bom 
upland  croplands.  (Construction  and 
maintenance  of  upland  (dryland) 
facihties,  such  as  ditching  and  tiling, 
incidential  to  the  planting,  cultivating, 
protecting,  or  harvesting  of  crops. 


involve  no  discharge  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  and  as  such  never  require  a 
section  404  permit); 

[ii]  The  discharge  of  dredged  or  fill 
material  for  the  purpose  of  installing 
ditching  or  other  such  water  control 
facilities  incidental  to  planting, 
cultivating,  protecting,  or  harvesting  of 
rice,  cranberries  or  other  wetland  crop 
species,  where  these  activities  and  the 
discharge  occur  in  waters  of  the  United 
States  which  are  in  establl^ed  use  for 
such  agricultural  and  silvicultural 
wetland  crop  production; 

(///)  The  discharge  of  dredged  or  fill 
material  for  the  purpose  of  manipulating 
the  water  levels  of.  or  regulating  the 
flow  or  distribution  of  water  within, 
existing  impoundments  which  have  been 
constructed  in  accordance  with 
applicable  requirements  of  CWA.  and 
which  are  in  established  use  for  the 
production  of  rice,  cranberries,  or  other 
wetland  crop  species.  (The  provisions  of 
paragraphs  (a)(l)(ui)(C)(/)  [ii]  and  (iii) 
of  this  section  apply  to  areas  that  are  in 
established  use  exdusively  for  wetland 
crop  production  as  well  as  areas  in 
established  use  for  conventional 
wetiand/non-wetland  crop  rotation  (e.g., 
the  rotations  of  rice  and  soybeans) 
where  such  rotation  results  in  the 
cyclical  or  intermittent  temporary 
dewatering  of  such  areas.) 

(/V)  The  discharges  of  dredged  or  fill 
material  incidental  to  the  emergency 
removal  of  sandbars,  gravel  bars,  or 
other  similar  blockages  which  are 
formed  during  flood  flows  or  other 
events,  wdiere  such  blockages  close  or 
constrict  previously  existing 
drainageways  and,  if  not  promptly 
removed,  would  result  in  damage  to  or 
loss  of  existing  crops  or  would  impair  or 
prevent  the  plowing,  seeding,  harvesting 
or  cultivating  of  crops  on  land  in 
established  use  for  crop  production. 
Such  removal  does  not  include  enlarging 
or  extending  the  dimensions  of.  or 
changing  the  bottom  elevations  of,  the 
affected  drainageway  as  it  existed  prior 
to  the  formation  of  the  blockage. 
Removal  must  be  accomplished  within 
one  year  of  discovery  of  such  blockages 
in  onder  to  be  eligible  for  exemption. 

(2)  Minor  drainage  in  waters  of  the 
U.S.  is  limited  to  drainage  within  areas 
that  are  part  of  an  established  farming 
or  silvicuiture  operation.  It  does  not 
include  drainage  associated  with  the 
immediate  or  gradual  conversion  of  a 
wetland  to  a  non-wetiand  (e.g.,  wetiand 
species  to  upland  species  not  typically 
adapted  to  life  in  saturated  soil 
conditions),  or  conversion  from  one 
wetiand  use  to  another  (for  example, 
silviculture  to  farming).  In  addition. 
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BUDot  drainage  does  not  mcfaide  the 
constructioQ  of  any  canal,  diidi,  ^}^ft  or 
other  waterway  or  stmctwe  wUch 
drains  or  otherwise  significantly 
modiBe*  a  stream,  lake,  twamp,  bog  or 
any  other  wetland  or  aquatic  area 
constituting  waters  of  the  United  States. 
Any  discharge  of  dredged  or  fill  material 
into  the  waters  of  the  United  States 
incidental  to  the  conatmction  of  any 
such  structure  or  waterway  re<|iiires  a 
permit. 

(D)  Plowing  means  all  fonns  at 
primary  tillage,  including  moldboard. 
chisel,  or  wide-blade  plowing,  discing, 
harrowing  and  similar  physical  means 
utilized  on  farm,  forest  or  ranch  land  for 
the  breaking  up,  cutting,  turning  over,  or 
stirring  of  soil  to  prepare  it  for  the 
planting  of  crops.  The  term  does  not 
include  the  redistribution  of  soiL  rock, 
sand,  or  other  surfidal  materials  in  a 
manner  which  changes  any  area  of  the 
waters  of  the  United  State*  to  dry  land. 
For  example,  the  redistribution  of 
surface  materials  by  blading,  grading,  or 
other  means  to  fill  in  wetland  areas  is 
not  plowing.  Rock  crushing  activities 
which  result  in  the  loss  of  natural 
drainage  characteristics,  the  reduction 
of  water  storage  and  rediaige 
capabilities,  or  the  overburden  of 
natural  water  filtration  capacities  do  not 
constitute  plowing.  Plowing  as  described 
above  will  never  involve  a  discharge  of 
dredged  or  fill  material. 

(E)  Seeding  means  the  sowing  of  seed 
and  placement  of  seedlings  to  produce 
farm,  ranch,  or  forest  crops  and  includes 
the  placement  of  soil  beds  for  seeds  or 
seedlings  on  established  farm  and  forest 
lands. 

(2)  Maintenance,  including  emergency 
reconstruction  of  recently  damaged 
parts,  of  ciirrently  serviceable  structures 
such  as  dikes,  dams,  levees,  groins, 
riprap,  breakwaters,  causeways,  bridge 
abutments  or  approaches,  and 
transportation  structures.  Maintenance 
does  not  include  any  modification  that 
changes  the  character,  scope,  or  size  of 
the  original  fill  design.  Emergency 
reconstruction  must  occur  within  a 
reasonable  period  of  time  after  damage 
occurs  in  order  to  qualify  for  this 
exemption. 

(3)  Construction  or  maintenance  of 
farm  or  stock  ponds  or  irrigation  ditches, 
or  the  maintenance  (but  not 
construction)  of  drainage  ditches. 
Dischaiges  associated  with  siphons, 
pumps,  headgates,  wingwalls,  weira, 
diveraion  structures,  and  such  other 
facilities  as  are  appurtenant  and 
functionally  related  to  irrigation  ditches 
are  included  in  this  exemption. 

(4)  Construction  of  temporary 
sedimentation  basins  on  a  construction 
site  which  does  not  include  placement  of 
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fill  material  into  waters  of  the  U.S.  The 
term  "construction  site"  refers  to  any 
site  involving  the  erection  of  buildings, 
roads,  and  other  discrete  stnictives  and 
the  installation  of  support  facilities 
necessary  for  construction  and 
utilization  of  such  structures.  The  term 
also  includes  any  other  land  areas 
which  involve  land-disturbing 
excavation  activities,  including 
quarrying  or  other  mining  activities, 
where  an  increase  in  the  runoff  of 
sediment  is  contfoUed  through  the  use  of 
temporary  sedimentation  basins. 

(5)  Any  activity  ivith  respect  to  which 
a  state  has  an  approved  program  under 
section  208(bJ(4)  of  the  CWA  which 
meets  the  requirements  of  sections 
208(b)(4)  (B)  and  (C). 

(6)  Construction  or  maintenance  of 
farm  roads,  forest  roads,  or  temporary 
roads  for  moving  mining  equipment, 
where  such  roacU  are  constructed  and 
maintained  in  accordance  with  best 
management  practices  (BMPs)  to  assure 
that  flow  and  circulation  patterns  and 
chemical  and  biological  characteristics 
of  watera  of  the  United  States  are  not 
impaired,  that  the  reach  of  the  waters  of 
the  United  States  is  not  reduced,  and 
that  any  adverse  effect  on  the  aquatic 
environment  will  be  otherwise 
minimized.  These  BMPs  which  must  be 
applied  to  satisfy  this  provision  shall 
include  those  detailed  BMPs  described 
in  the  state's  appioved  program 
description  pursuant  to  the  requirements 
of  40  CFR  Part  238.22(i),  and  shall  also 
include  the  foUowing  baseline 
provisions: 

(i)  Permanent  roads  (for  farming  or 
forestry  activities),  temporary  access 
roads  (for  mining,  forestry,  or  farm 
purposes)  and  sldd  trails  (for  logging)  in 
waters  of  the  U.S.  shall  be  held  to  the 
minimum  feasible  number,  width,  and 
total  length  consistent  with  the  purpose 
of  specific  farming,  silvicultural  or 
mining  operations,  and  local  topographic 
and  climatic  conditions; 

(ii)  All  roads,  temporary  or 
permanent  shall  be  located  sufficiently 
far  fitjm  streams  or  other  water  bodies 
(except  for  portions  of  such  roads  which 
must  cross  water  bodies)  to  minimize 
discharges  of  dredged  or  fill  material 
into  waters  of  the  U.S.; 

(iii)  The  road  fill  shall  be  bridged, 
culverted,  or  otherwise  designed  to 
prevent  the  restriction  of  expected  flood 
flows; 

(iv)  The  fill  shaO  be  property 
stabilized  and  maintained  during  and 
following  construction  to  prevent 
erosion; 

(v)  Dischaiges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
to  construct  a  road  fill  shall  be  made  in 
a  manner  that  minimizes  the 


encroachment  of  trucks,  tractors, 
bulldozers,  or  other  heavy  equipment 
within  waters  of  the  United  States 
(including  adjacent  wetlands)  that  lie 
outside  the  lateral  boundaries  of  the  fill 
itself; 

(vi)  In  designing,  constructing,  and 
maintaining  roads,  vegetative 
disturbance  in  the  waten  of  the  U.S. 
shall  be  kept  to  a  minimum; 

(vii)  The  design,  construction  and 
maintenance  of  the  road  crossing  shall 
not  disrupt  the  migration  or  other 
movement  of  those  spedes  of  aquatic 
life  inhabiting  the  water  body; 

(viii)  Borrow  material  shaO  be  taken 
from  upland  sources  whenever  feasible; 

(ix)  The  discharge  shall  not  take,  or 
jeopardize  the  continoed  existence  of,  a 
threatened  or  endangered  species  as 
defined  under  the  Endangered  Species 
Act,  or  adversely  modify  or  destroy  the 
critical  habitat  of  sudi  species; 

(x)  Discharges  into  breeding  and 
nesting  areas  for  migratory  waterfowl 
spawning  areas,  and  wetlands  shall  be 
avoided  if  practical  ahematives  exist; 

(xi)  The  dischai^  shall  not  be  located 
in  the  proximity  of  a  public  water  supply 
intake; 

(xii)  The  discharge  shall  not  occur  in 
areas  of  concentrated  shellfish 
production: 

(xiii)  The  discharge  shall  not  occur  in 
a  component  of  the  National  WUd  and 
Scenic  River  System; 

(xiv)  The  discharge  of  material  shall 
consist  of  suitable  material  free  from 
toxic  pollutants  in  toxic  amounts;  and 

(xv)  All  temporary  fills  shall  be 
removed  in  their  entirety  and  the  area 
restored  to  its  original  elevation. 

(b)  If  any  discharge  of  dredged  or  fill 
material  resulting  from  the  activities 
listed  in  paragraphs  (a)  (l)-(6)  of  this 
section  contains  any  toxic  pollutant 
listed  under  section  307  of  the  CWA 
such  discharge  shall  be  subject  to  any 
applicable  toxic  effluent  standard  or 
prohibition,  and  shall  require  a  Section 
404  permit. 

(c)  Any  discharge  of  dredged  or  fill 
material  into  watera  of  the  United  States 
incidental  to  any  of  the  activities 
identified  in  paragraphs  (a)  (l)-(8)  of 
this  section  must  have  a  permit  if  it  is 
part  of  an  activity  whose  purpose  is  to 
convert  an  area  of  the  waten  of  the 
United  States  into  a  use  to  which  it  was 
not  previously  subject,  when  the  flow 
or  circulation  of  watera  of  the  United 
States  nay  be  impaired  or  the  reach  of 
such  waten  reduced.  Where  the 
proposed  discharge  will  result  in 
significant  discernible  alterations  to 
flow  or  circulation,  the  presinnption  is 
that  flow  or  circulatioit  may  be  impaired 
by  such  alteration.  For  example,  a 
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permit  wiU  be  reqaired  for  the 
conversion  of  a  cypress  swamp  to  some 
other  use  or  the  conversiofi  of  a  wetiand 
bom  silvicultuxal  to  agricoltoral  use 
when  there  is  a  discharge  of  dredged  or 
fill  material  into  waters  of  the  United 
States  in  coniunction  with  constmction 
of  dikes,  drainage  ditches  (»■  other 
works  or  structures  used  to  effect  such 
conversion.  A  conversion  of  a  Section 
404  wetland  to  a  non-wetland  is  a 
change  in  use  of  an  area  of  waters  of  the 
United  States.  A  discharge  which 
elevates  die  bottom  of  waters  of  the 
United  States  without  converting  it  to 
dry  land  does  not  diereby  reduce  the 
reach  ot  but  may  alter  die  flow  or 
circulation  of.  waters  of  the  United 
States. 

(d)  Federal  projects  which  qualify 
under  the  criteria  contained  in  section 
404(r)  of  the  CWA  are  exempt  from 
section  404  permit  requirements,  but 
may  be  subject  to  otlwr  state  or  Federal 
requirements. 

9  323.5   Program  transfer  to  states. 

Section  404(b)  of  the  CWA  allows  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  to  transfer 
administration  of  the  section  404  permit 
program  for  discharges  into  certain 
waters  of  the  United  States  to  qualified 
states.  (The  program  cannot  be 
transferred  for  ^ose  waters  which  are 
presently  used,  or  are  susceptible  to  use 
in  their  natural  condition  or  by 
reasonable  Improvement  as  a  means  to 
transport  interstate  or  foreign  commerce 
shoreward  to  their  ordinary  high  water 
mark,  including  all  waters  which  are 
subject  to  the  ebb  and  flow  of  the  tide 
shoreward  to  the  high  tide  Hne, 
including  wetiands  adjacent  thereto). 
See  40  CFR  Parts  233  and  124  for 
procedural  regulations  fxnr  transferring 
Section  404  programs  to  states.  Once  a 
state's  404  program  is  approved  and  in 
effect,  the  Corps  of  Engineers  will 
suspend  processing  of  section  404 
applications  in  the  applicaUe  waters 
and  will  transfer  pending  applications  to 
the  state  agency  responsible  for 
administering  the  program.  District 
engineers  will  assist  EPA  and  die  states 
in  any  way  practicable  to  effect  transfer 
and  will  develop  apprq;>riate  procedures 
to  ensure  orderiy  and  expeditious 
transfer. 


by  the  Administrator,  EPA.  under 
authority  of  section  404(bKl)  of  die 
CWA.  (see  40  CFR  Part  23a)  Subject  to 
consideration  of  any  ectMiomic  in^iact 
on  navigation  and  anchorage  pursuant 
to  section  404(b)(2),  a  permit  will  be 
denied  if  the  discharge  that  would  be 
authorized  by  such  a  permit  would  not 
comply  with  the  404(b)(1)  guidelines.  If 
the  district  engineer  determines  that  the 
proposed  disdiaige  would  comply  with 
the  404(b)(1)  guidelines,  he  will  grant  die 
permit  unless  issuance  would  be 
contrary  to  the  public  interest 

(b)  The  Corps  will  not  issue  a  permit 
where  the  regional  administrator  of  EPA 
has  notified  the  district  engineer  and 
applicant  in  writing  pursuant  to  40  CFR 
231.3(a)(1)  that  he  intends  to  issue  a 
public  notice  of  a  proposed 
determination  to  prohibit  or  withdraw 
the  specification,  or  to  deny,  restrict  or 
withdraw  the  use  for  specification,  of 
any  defined  area  as  a  disposal  site  in 
accordance  with  sectimi  404(c)  of  the 
Clean  Water  Act  However  the  Corps 
will  continue  to  complete  the 
administrative  processing  of  the 
application  while  the  section  404(c) 
procedures  are  underway  including 
completion  of  final  coordination  with 
EPA  under  33  CFR  Part  325. 

PART  324— PERMITS  FOR  OCEAN 
DUMPmQ  OF  DREDGED  MATERIAL 

324.1  General 

324.2  OefinitioDS. 

324.3  Activitiei  requiring  permit*. 

324.4  ^tecial  procednrea. 
Antfaoiity:  33  U.&C.  141X 


§323.6 

(a)  The  Secretary  of  the  Army  has 
delegated  to  the  Chief  of  Engineers  the 
authority  to  issue  or  deny  section  404 
permits.  The  district  en^eer  will 
review  applications  for  permits  for  the 
discharge  of  dredged  or  fill  material  into 
waters  (rf  the  United  ^ates  in 
accordance  widi  guidelines  promtdgated 


{324.1 

This  regulation  prescribes  in  addition 
to  the  general  policies  of  33  CFR  Part  320 
and  procedures  of  33  CFR  Part  325,  those 
special  pobcies,  practices  and 
procedures  to  be  followed  by  the  Corps 
of  Engineers  in  connection  with  the 
review  of  applications  for  D^artment  of 
the  Army  (DA)  permits  to  authorize  the 
transp>ortation  of  dredged  material  by 
vessel  or  other  vehicle  for  the  purpose  of 
dumping  it  in  ocean  waters  at  dumping 
sites  designated  under  40  CFR  Part  228 
pursuant  to  section  103  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972.  as  amended  (33  U.S.C  1413) 
(hereinafter  referred  to  as  section  103). 
See  33  CFR  320.2(h).  Activities  involving 
the  transportation  of  dredged  material 
for  the  purpose  of  dumping  in  the  ocean 
waters  also  require  DA  permits  under 
Section  10  of  the  Rivers  and  Harbors 
Act  of  1899  (33  U.S.C.  403)  for  die 
dredging  in  navigable  nvaters  of  the 
United  States.  Apidicants  for  DA 
permits  under  this  Part  should  also  refer 


to  33  CFR  Part  322  to  satisfy  the 
requirements  of  Section  10. 

(324.2    OoMnMonsL 

For  die  purpose  of  this  regulation,  the 
following  terras  are  defined: 

(a)  The  term  "ocean  waters"  means 
those  waters  of  the  open  seas  lying 
seaward  of  the  base  line  from  which  the 
territorial  sea  is  measured,  as  provided 
for  in  the  Convention  on  the  Territorial 
Sea  and  the  Contiguous  Zone  (15  UST 
1606:  TIAS  5639). 

(b)  The  term  "dredged  material" 
means  any  material  excavated  or 
dredged  from  navigable  waters  of  the 
United  States. 

(c)  Hie  term  "transport"  or 
"transportation"  refers  to  the 
conveyance  and  related  handling  of 
dredged  material  by  a  vessel  or  other 
vehide. 

1324.3    AetMIlM  requiring  pemrtts. 

(a)  General.  DA  permits  are  required 
for  the  transportation  of  dredged 
material  for  the  purpose  of  dumping  It  in 
ocean  waters. 

(b)  Activities  of  Federal  agencies.  (1) 
The  transportation  of  dredged  material 
for  the  purpose  of  disposal  in  ocean 
waters  done  by  or  on  behalf  of  any 
Federal  agency  other  than  the  activities 
of  the  Corps  of  Engineers  is  subject  to 
the  procedures  of  this  regulation. 
Agreement  for  construction  or 
engineering  services  performed  for  other 
agencies  by  the  Corps  of  Engineers  does 
not  constitute  authorization  under  these 
regulations.  Division  and  district 
engineers  will  therefore  advise  Federal 
agencies  accordingly  and  cooperate  to 
the  fullest  extent  in  the  expethtious 
processing  of  their  applications.  The 
activities  of  the  Corps  of  Engineers  that 
involve  the  transportation  of  dredged 
material  for  disposal  in  ocean  waters 
are  regulated  by  33  CFR  209.145. 

(2)  The  poUcy  proxisions  set  out  in  33 
CFR  320.4g]  relating  to  state  or  local 
authorizations  do  not  apply  to  woric  or 
structures  undertaken  by  Federal 
agencies,  except  where  compliance  with 
non-Federal  authorization  is  required  by 
Federal  law  or  Executive  policy.  Federal 
agencies  are  responsible  for 
conformance  with  such  laws  and 
policies.  (See  EO  12088,  October  18, 
1978.)  Federal  agencies  are  not  required 
to  obtain  and  provide  certirication  of 
compliance  with  effluent  limitations  and 
water  quedity  standards  from  state  or 
interstate  water  pollution  control 
agencies  in  coimection  with  activities 
involving  the  transport  of  dredged 
material  for  dxunping  into  ocean  waters 
beyond  the  territorial  sea. 
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S  324.4    SiMdal  procadiirM. 

The  Secretary  of  the  Army  has 
delegated  to  the  Chief  of  Engineers  the 
authority  to  issue  or  deny  section  103 
permits.  The  following  additional 
procedures  shall  also  be  applicable 
under  this  regulation. 

(a)  Public  notice.  For  all  applications 
for  section  103  permits,  the  district 
engineer  will  issue  a  public  notice  which 
shall  contain  the  information  speciRed 
in  33  CFR  325.3. 

(b)  Evaluation.  Applications  for 
permits  for  the  transportation  of  dredged 
material  for  the  purpose  of  dumping  it  in 
ocean  waters  will  be  evaluated  to 
determine  whether  the  proposed 
dumping  will  unreasonably  degrade  or 
endanger  human  health,  welfare, 
amenities,  or  the  marine  environment, 
ecological  systems  or  economic 
potentiahties.  District  engineers  will 
apply  the  criteria  established  by  the 
Administrator  of  EPA  pursuant  to 
section  102  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972  in 
making  this  evaluation.  (See  40  CFR 
Parts  220-229)  Where  ocean  dumping  is 
determined  to  be  necessary,  the  district 
engineer  will,  to  the  extent  feasible, 
specify  disposal  sites  using  the 
recommendations  of  the  Administrator 
pursuant  to  section  102(c}  of  the  Act. 

(c)  EPA  review.  When  the  Regional 
Administrator.  EPA,  in  accordance  with 
40  CFR  225.2(b),  advises  the  district 
engineer,  in  writing,  that  the  proposed 
dumping  will  comply  with  the  criteria, 
the  district  engineer  will  complete  his 
evaluation  of  the  application  under  this 
part  and  33  CFR  Parts  320  and  325.  If, 
however,  the  Regional  Administrator 
advises  the  district  engineer,  in  writing, 
that  the  proposed  dumping  does  not 
comply  with  the  criteria,  the  district 
engineer  will  proceed  as  follows: 

(1)  The  district  engineer  will 
determine  whether  there  is  an 
economically  feasible  alternative 
method  or  site  available  other  than  the 
proposed  ocean  disposal  site.  If  there 
are  other  feasible  alternative  methods  or 
sites  available,  the  district  engineer  will 
evaluate  them  in  accordance  with  33 
CFR  Parts  320,  322,  323,  and  325  and  this 
Part,  as  appropriate. 

(2)  If  the  district  engineer  determines 
that  there  is  no  economically  feasible 
alternative  method  or  site  available,  and 
the  proposed  project  is  otherwise  found 
to  be  not  contrary  to  the  public  interest, 
he  will  so  advise  the  Regional 
Administrator  setting  forth  his  reasons 
for  such  determination.  If  the  Regional 
Administrator  has  not  removed  his 
objection  within  15  days,  the  district 
engineer  will  submit  a  report  of  his 
determination  to  the  Chief  of  Engineers 


for  further  coordination  with  the 
Administrator,  EPA,  and  decision.  The 
report  forwarding  the  case  will  contain 
the  analysis  of  whether  there  are  other 
economically  feasible  methods  or  sites 
available  to  dispose  of  the  dredged 
material. 

(d)  Chief  of  Engineers  review.  The 
Chief  of  Engineers  shall  evaluate  the 
permit  application  and  make  a  decision 
to  deny  the  permit  or  recommend  its 
issuance.  If  the  decision  of  the  Chief  of 
Engineers  is  that  ocean  dumping  at  the 
proposed  disposal  site  is  required 
because  of  the  unavailability  of 
economically  feasible  alternatives,  he 
shall  so  certify  and  request  that  the 
Secretary  of  the  Army  seek  a  waiver 
from  the  Administrator,  EPA,  of  the 
criteria  or  of  tie  critical  site  designation 
in  accordance  with  40  CFR  225.4. 

PART  325— PROCESSING  OF 
DEPARTMENT  OF  THE  ARMY 
PERMITS 

Sec 

325.1  Applicationg  for  permits. 

325.2  Processing  of  applications. 

325.3  Public  notice. 

325.4  Conditioning  of  permits. 

325.5  Forms  of  permits. 

325.6  Duration  of  permits. 

325.7  Modification,  suspension,  or 
revocation  of  permits. 

325.8  Authority  to  issue  or  deny  permits. 

325.9  Authority  to  determine  jurisdiction. 

325.10  Publicity. 

Appendix  A— Psrmit  Form  and  Special 

Conditions 
Appendix  B— Reserved  (For  Future  NEPA 

Regulation] 
Appendix  C— Reserved  (For  Historic 

Properties  Regulation) 
Authority:  33  U.S.C.  401  et  seq.;  33  U.S.C. 
1344;  33  USC  1413. 

9  325.1    Applications  for  pennits. 

(a)  General.  The  processing 
procedures  of  this  Part  apply  to  any 
Department  of  the  Army  (DA)  permit. 
Special  procedures  and  additional 
information  are  contained  in  33  CFR 
Parts  320  through  324,  327  and  Part  330. 
This  Part  is  arranged  in  the  basic  timing 
sequence  used  by  the  Corps  of 
Engineers  in  processing  applications  for 
DA  permits. 

(b)  Pre-application  consultation  for 
major  applications.  The  district  staff 
element  having  responsibilify  for 
administering,  processing,  and  enforcing 
federal  laws  and  regulations  relating  to 
the  Corps  of  Engineers  regulatory 
program  shall  be  available  to  advise 
potential  applicants  of  studies  or  other 
information  foreseeably  required  for 
later  federal  action.  The  district 
engineer  will  establish  local  procedures 
and  policies  including  appropriate 
publicify  programs  which  will  allow 


potential  applicants  to  contact  the 
district  engineer  or  the  regulatory  staff 
element  to  request  pre-application 
consultation.  Upon  receipt  of  such 
request,  the  district  engineer  will  assure 
the  conduct  of  an  orderly  process  which 
may  involve  other  staff  elements  and 
affected  agencies  (Federal,  state,  or 
local)  and  the  public.  This  early  process 
should  be  brief  but  thorough  so  that  the 
potential  applicant  may  begin  to  assess 
the  viability  of  some  of  the  more 
obvious  potential  alternatives  in  the 
application.  The  district  engineer  will 
endeavor,  at  this  stage,  to  provide  the 
potential  applicant  with  all  helpful 
information  necessary  in  pursuing  the 
application,  includng  factors  which  the 
Corps  must  consider  in  its  permit 
decision  making  process.  Whenever  the 
district  engineer  becomes  aware  of 
plaiming  for  work  which  may  require  a 
DA  permit  and  which  may  involve  the 
preparation  of  an  environmental 
document,  he  shall  contact  the 
principals  involved  to  advise  them  of  the 
requirement  for  the  permit(s)  and  the 
attendant  public  interest  review 
including  the  development  of  an 
environmental  document.  Whenever  a 
potential  applicant  indicates  the  intent 
to  submit  an  application  for  work  which 
may  require  the  preparation  of  an 
environmental  document,  a  single  point 
of  contact  shall  be  designated  within  the 
district's  regulatory  staff  to  effectively 
coordinate  the  regulatory  process, 
including  the  National  Environmental 
Policy  Act  (NEPA)  procedures  and  all 
attendant  reviews,  meetings,  hearings, 
and  other  actions,  including  the  scoping 
process  if  appropriate,  leading  to  a 
decision  by  the  district  engineer.  Effort 
devoted  to  this  process  should  be 
commensurate  with  the  likelihood  of  a 
permit  application  actually  being 
submitted  to  the  Corps.  The  regulatory 
staff  coordinator  shall  maintain  an  open 
relationship  with  each  potential 
applicant  or  his  consultants  so  as  to 
assure  that  the  potential  applicant  is 
fully  aware  of  the  substance  (both 
quantitative  and  quaUtative)  of  the  data 
required  by  the  district  engineer  for  use 
in  preparing  an  environmental 
assessment  or  an  environmental  impact 
statement  (EIS)  in  accordance  with  33 
CFR  Part  230,  Appendix  B. 

(c)  Application  form.  Applicants  for 
all  individual  DA  permits  must  use  the 
standard  application  form  (ENG  Form 
4345,  0MB  Approval  No.  0MB  49- 
R0420).  Local  variations  of  the 
application  form  for  purposes  of 
facilitating  coordination  with  federal, 
state  and  local  agencies  may  be  used. 
The  appropriate  form  may  be  obtained 
from  the  district  oftce  having 
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jurisdiction  over  the  waters  in  which  the 
activity  is  proposed  to  be  located. 
Certain  activities  have  been  authorized 
by  general  permits  and  do  not  reqidre 
submission  of  an  application  form  but 
may  require  a  separate  notification. 

(d)  Content  of  application.  (1)  The 
application  must  include  a  complete 
description  of  the  proposed  activity 
including  necessary  cfavwings,  sketches, 
or  plans  sufficient  for  public  notice 
(detailed  engineering  plans  and 
specifications  are  not  required);  the 
location,  purpose  and  need  for  the 
proposed  activity;  scheduling  of  the 
activity;  the  names  and  addresses  of 
adjoining  property  owners:  the  location 
and  dimensions  of  adjacent  structures; 
and  a  list  of  authorizations  required  by 
other  federal,  interstate,  state,  or  local 
agencies  for  the  work,  including  all 
approvals  received  or  denials  already 
made.  See  S  325.3  for  inf(Hination 
required  to  be  in  public  notices.  District 
and  division  engineers  are  not 
authorized  to  develop  additional 
information  forms  but  may  request 
specific  information  on  a  case-by-case 
basis.  (See  9  325.1(eJ). 

(2)  All  activities  which  the  applicant 
plans  to  undertake  which  are 
reasonably  related  to  the  same  project 
and  for  which  a  DA  permit  wcndd  be 
required  should  be  included  in  the  same 
permit  application.  District  engineers 
should  reject,  as  incoi^lete.  any  permit 
application  which  fails  to  corap^  with 
this  requirement  For  example,  a  permit 
application  for  a  marina  wiU  include 
dredging  required  for  access  as  well  as 
any  fill  associated  with  construction  of 
the  marina. 

(3]  If  the  activity  would  involve 
dredging  in  navigable  waters  of  the 
United  States,  the  application  must 
include  a  description  of  the  tsrpe, 
composition  and  quantity  of  the  material 
to  be  dredged,  the  method  of  dredging, 
and  the  site  and  plans  for  disposal  of  the 
dredged  material 

(4)  If  the  activity  would  include  the 
discharge  of  dredged  or  fill  material  into 
the  waters  of  the  United  States  or  the 
transportation  of  dredged  material  for 
the  purpose  of  disposing  of  it  in  ocean 
waters  the  application  must  include  the 
source  of  the  material;  the  purpose  of 
the  discharge,  a  description  of  the  type, 
composition  and  quantity  of  the 
material;  the  method  of  transportation 
and  disposal  of  the  material;  and  the 
location  of  the  disposal  site. 
Certification  under  section  401  of  the 
Clean  Water  Act  is  required  for  such 
discharges  into  waters  of  the  United 
States. 

(5]  If  the  activity  would  include  the 
construction  of  a  filled  ana  or  pile  or 
fioat-supported  platform  die  project 


description  must  include  the  use  ot  and 
specific  structures  to  be  erected  on.  the 
fill  or  platform. 

(6)  If  the  activity  would  involve  the 
construction  of  an  impoundment 
structure,  the  applicant  may  be  required 
to  demonstrate  that  the  structure 
complies  with  established  state  dam 
safety  criteria  or  that  the  structure  has 
been  designed  by  qualified  persons  and. 
in  appropriate  cases,  independentiy 
reviewed  (and  modified  as  the  review 
would  indicate)  by  similiarly  qualified 
persons.  No  spedflc  design  criteria  are 
to  be  prescribed  ncH*  is  an  independent 
detailed  engineering  review  to  be  made 
by  the  district  engineer. 

(7)  Signature  on  appJioation.  The 
application  most  be  signed  by  the 
person  who  desires  to  undertake  the 
proposed  activity  (i.e.  the  ai^licant)  or 
by  a  duly  authorized  agent  When  the 
applicant  is  represented  by  an  agent 
that  information  will  be  included  in  the 
space  provided  on  the  application  or  by 
a  separate  written  statement  The 
signature  of  the  applicant  or  the  agent 
will  be  an  affirmation  that  die  apphcant 
possesses  or  will  possess  the  requisite 
property  intoest  to  undertake  the 
activity  proposed  in  the  application, 
except  where  the  lands  are  under  the 
control  of  the  Corps  of  Engineers,  in 
which  cases  the  district  engineer  will 
coordinate  the  transfer  of  the  real  estate 
and  die  permit  action.  An  application 
may  int^ide  the  activity  of  more  than 
one  owner  provided  the  character  of  the 
activity  of  each  owner  is  similar  aiui  in 
the  same  ^neral  area  and  eadi  owner 
submits  a  statement  designating  the 
same  agent 

(8)  If  the  activity  would  involve  the 
construction  or  placement  of  an  artificial 
reef,  as  defined  in  33  CFR  322.2(g),  in  the 
navigable  waters  of  the  United  States  or 
in  the  waters  overlying  the  outer 
continental  shelf,  the  application  must 
include  provisions  for  siting, 
constructing,  monitoring,  and  managing 
the  artificial  reef. 

(9)  Complete  application.  An 
application  will  be  determined  to  be 
complete  when  sufficient  information  is 
received  to  issue  a  public  notice  (See  33 
CFR  325.1(d)  and  325.3(a).)  The  issuance 
of  a  public  notice  will  not  be  delayed  to 
obtain  information  necessary  to 
evaluate  an  application. 

(e)  Additional  information.  In  addition 
to  the  information  indicated  in 
paragraph  (d)  of  this  section,  the 
applicant  will  be  required  to  furnish 
only  such  additional  information  as  the 
district  engineer  deems  essential  to 
make  a  public  interest  determination 
including,  where  applicable,  a 
determination  of  compliance  with  the 
section  404(b)(1)  guidelines  or  ocean 


dumping  criteria.  Such  additional 
informaticHi  may  include  environmental 
data  and  information  on  alternate 
methods  and  sites  as  may  be  necessary 
for  the  preparation  of  the  required 
environmental  documentation. 

(f)  Fees.  Fees  are  required  for  permits 
under  section  404  of  the  Qean  Water 
Act  section  103  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  as  amended  and  sections  9 
and  10  of  the  Rivers  and  Harbors  Act  of 
1899.  A  fee  of  $100.00  will  be  charged 
when  the  planned  or  ultimate  purpose  of 
the  project  is  commercial  or  industrial  In 
nature  and  is  in  support  of  operations 
that  charge  for  the  production, 
distribution  or  sale  of  goods  or  services. 
A  tlOM  fee  wiD  be  charged  for  permit 
applications  when  the  proposed  work  is 
non-commercial  in  natiuc  and  would 
provide  personal  benefits  that  have  no 
connection  with  a  commercial 
enterprise.  The  final  decision  as  to  the 
basis  for  a  fee  (commercial  vs.  non- 
commercial} dmil  be  solely  the 
responsibility  of  die  district  engineer.  No 
fee  will  be  charged  if  the  applicant 
withdraws  the  application  at  any  time 
prior  to  issuance  of  the  permit  or  if  the 
permit  is  denied  Collection  of  die  fee 
will  be  deferred  until  the  proposed 
activity  has  been  determined  to  be  not 
contrary  to  the  public  interest  Multiple 
fees  are  not  to  be  charged  if  more  than 
one  law  is  applicable.  Any  modification 
significant  enou^  to  require  pubUcation 
of  a  pnbtic  notice  will  a^  require  a  fee. 
No  fee  will  be  assessed  when  a  permit  is 
transfmed  from  one  property  owner  to 
another.  No  fees  will  be  charged  for  time 
extensions,  general  permits  or  letters  of 
permission.  Agencies  or 
instrumentalities  of  federal,  state  or 
local  governments  will  not  be  required 
to  pay  any  fee  in  connection  with 
permits. 

S32S.2    Procssalng of apptcattem. 

(a)  Standard  procedures.  (1)  When  an 
application  for  a  permit  is  received  the 
district  engineer  shall  immediately 
assign  it  a  number  for  identification, 
acknowledge  receipt  thereof,  and  advise 
the  applicant  of  the  number  assigned  to 
it.  He  shall  review  the  application  for 
completeness,  and  if  the  application  is 
incomplete,  request  bom  the  applicant 
within  15  days  of  receipt  of  the 
application  any  additional  information 
necessary  for  further  processing. 

(2)  Within  15  days  of  receipt  of  an 
application  the  district  engineer  will 
either  determine  that  the  appUcation  is 
complete  (see  33  CFR  325.1(d)(9)  and 
issue  a  pubhc  notice  as  described  in 
S  325.3  of  this  Part  unless  specifically 
exempted  by  other  provisions  of  diis 
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regulation  or  that  it  is  incomplete  and 
notify  the  applicant  of  the  information 
necessary  for  a  complete  application. 
The  district  engineer  will  issue  a 
supplemental,  revised,  or  corrected 
public  notice  if  in  his  view  there  is  a 
change  in  the  application  data  that 
would  affect  the  public's  review  of  the 
proposal. 

(3)  The  district  engineer  will  consider 
all  conunents  received  in  response  to  the 
public  notice  in  his  subsequent  actions 
on  the  permit  application.  Receipt  of  the 
comments  will  be  acknowledged,  if 
appropriate,  and  they  will  be  made  a 
part  of  the  administrative  record  of  the 
application.  Conunents  received  as  form 
letters  or  petitions  may  be 
acknowledged  as  a  group  to  the  person 
or  organization  responsible  for  the  form 
letter  or  petition.  If  comments  relate  to 
matters  within  the  special  expertise  of 
another  federal  agency,  the  district 
engineer  may  seek  the  advice  of  that 
agency.  If  the  district  engineer 
determines,  based  on  comments 
received,  that  he  must  have  the  views  of 
the  applicant  on  a  particular  issue  to 
make  a  public  interest  determination, 
the  applicant  will  be  given  the 
opportunity  to  furnish  his  views  on  such 
issue  to  the  district  engineer  (see 
S  325.2(d](5}).  At  the  eariiest  pracUcable 
time  other  substantive  comments  will  be 
furnished  to  the  applicant  for  his 
information  and  any  views  he  may  wish 
to  offer.  A  summary  of  the  comments, 
the  actual  letters  or  portions  thereof,  or 
representative  comment  letters  may  be 
furnished  to  the  applicant.  The  applicant 
may  voluntarily  elect  to  contact 
objectors  in  an  attempt  to  resolve 
objections  but  will  not  be  required  to  do 
so.  District  engineers  will  ensure  that  all 
parties  are  informed  that  the  Corps 
alone  is  responsible  for  reaching  a 
decision  on  the  merits  of  any 
application.  The  district  engineer  may 
also  offer  Corps  regulatory  staff  to  be 
present  at  meetings  between  apphcants 
and  objectors,  where  appropriate,  to 
provide  information  on  the  process,  to 
mediate  differences,  or  to  gather 
information  to  aid  in  the  decision 
process.  The  district  engineer  should  not 
delay  processing  of  the  application 
unless  the  applicant  requests  a 
reasonable  delay,  normally  not  to 
exceed  30  days,  to  provide  additional 
information  or  comments. 

(4)  The  district  engineer  wiU  follow 
Appendix  B  of  33  CFR  Part  230  for 
environmental  procedures  and 
documentation  required  by  the  National 
Environmental  Policy  Act  of  1969.  A 
decision  on  a  permit  application  will 
require  either  an  environmental 
assessment  or  an  environmental  impact 


statement  unless  it  is  included  within  a 
categorical  exclusion. 

(5)  The  district  engineer  will  also 
evaluate  the  application  to  determine 
the  need  for  a  public  hearing  pursuant  to 
33  CFR  Part  327. 

(6)  After  all  above  actions  have  been 
completed,  the  district  engineer  will 
determine  in  accordance  with  the  record 
and  applicable  regulations  whether  or 
not  the  permit  should  be  issued.  He  shall 
prepare  a  statement  of  findings  (SOF) 
or,  where  an  BIS  has  been  prepared,  a 
record  of  decision  (ROD),  on  all  permit 
decisions.  The  SOF  or  ROD  shall 
include  the  district  engineer's  views  on 
the  probable  effect  of  the  proposed  work 
on  the  public  interest  including 
conformity  with  the  guidelines  published 
for  the  dischaige  of  dredged  or  fill 
material  into  waters  of  the  United  States 
(40  CFR  Part  280)  or  with  the  criteria  for 
dumping  of  dredged  material  in  ocean 
waters  (40  CFR  Parts  220  to  229),  if 
applicable,  and  the  conclusions  of  the 
district  engineer.  The  SOF  or  ROD  shall 
be  dat-ed,  signed,  and  included  in  the 
record  prior  to  final  action  on  the 
application.  Where  the  district  engineer 
has  delegated  authority  to  sign  permits 
for  and  in  his  behalf,  he  may  similarly 
delegate  the  signing  of  the  SOF  or  ROD. 
If  a  district  engineer  makes  a  decision 
on  a  permit  application  which  is 
contrary  to  slate  or  local  decisions  (33 
CFR  320.4(j)  (2)  &  (4)),  the  district 
engineer  will  include  in  the  decision 
document  the  significant  national  issues 
and  explain  how  they  are  overriding  in 
importance.  If  a  permit  is  warranted,  the 
district  engineer  will  determine  the 
special  conditions,  if  any,  and  duration 
which  should  be  incorporated  into  the 
permit.  In  accordance  with  the 
authorities  specified  in  Section  325.8  of 
this  Part,  the  district  engineer  will  take 
final  action  or  forward  the  application 
with  all  pertinent  comments,  records, 
and  studies,  including  the  final  EIS  or 
environmental  assessment,  through 
channels  to  the  official  authorized  to 
make  the  final  decision.  The  report 
forwarding  the  application  for  decision 
will  be  in  a  format  prescribed  by  the 
Chief  of  Engineers.  District  and  division 
engineers  will  notify  the  applicant  and 
interested  federal  and  state  agencies 
that  the  appHcation  has  been  forwarded 
to  higher  headquarters.  The  district  or 
division  engineer  may,  at  his  option, 
disclose  his  recommendation  to  the 
news  media  and  other  interested  parties, 
with  the  caution  that  it  is  only  a 
recommendation  and  not  a  final 
decision.  Such  disclosure  is  encouraged 
in  permit  cases  which  have  become 
controversial  and  have  been  the  subject 
of  stories  in  the  media  or  have  generated 


strong  public  interest.  In  those  cases 
where  the  apphcation  is  forwarded  for 
decision  in  the  format  prescribed  by  the 
Chief  of  Engineers,  the  report  will  serve 
as  the  SOF  or  ROD.  District  engineers 
will  generally  combine  the  SOF. 
environmental  assessment,  and  findings 
of  no  significant  impact  (FONSI), 
404(b)(1)  guideline  analysis,  and/or  the 
criteria  for  dumping  of  dredged  material 
in  ocean  waters  into  a  single  document. 

(7)  If  the  final  decision  is  to  deny  the 
permit  the  applicant  will  be  advised  in 
writing  of  the  reason(s)  for  denial.  If  the 
final  decision  is  to  issue  the  permit  and 
a  standard  individual  permit  form  will 
be  used,  the  issuing  o^cial  will  forward 
the  permit  to  the  applicant  for  signature 
accepting  the  conditions  of  the  permit. 
The  permit  is  not  valid  imtil  signed  by 
the  issuing  official.  Letters  of  permission 
require  oidy  the  signature  of  the  issuing 
official.  Final  action  on  the  permit 
application  is  the  signature  on  the  letter 
notifying  the  applicant  of  the  denial  of 
the  permit  or  signature  of  the  issuing 
official  on  the  authorizing  document 

(8)  The  district  engineer  will  publish 
monthly  a  list  of  permits  issued  or 
denied  during  the  previous  month.  The 
list  will  identify  each  action  by  public 
notice  number,  name  of  applicant  and 
brief  description  of  activity  involved.  It 
will  also  note  that  relevant 
environmental  documents  and  the  SOFs 
or  ROD'S  are  available  upon  written 
request  and.  where  applicable,  upon  the 
payment  of  administrative  fees.  This  list 
will  be  distributed  to  all  persons  who 
may  have  an  interest  in  any  of  the 
public  notices  listed. 

(9)  Copies  of  permits  will  be  furnished 
to  other  agencies  in  appropriate  cases  as 
follows: 

(i)  If  the  activity  Involves  the 
construction  of  artificial  islands, 
installations  or  other  devices  on  the 
outer  continental  shelf,  to  the  Director. 
Defense  Mapping  Agency.  Hydrographic 
Center.  Washington.  DC  20390 
Attention.  Code  N3l2,  and  to  the 
Charting  and  Geodetic  Services,  N/ 
CG222.  National  Ocean  Service  NOAA. 
Rockville,  Maryland  20852. 

(ii)  If  the  activity  involves  the 
construction  of  structures  to  enhance 
fish  propagation  (e.g.,  fishing  reefs) 
along  the  coasts  of  the  United  States,  to 
the  Defense  Mapping  Agency. 
Hydrographic  Center  and  National 
Ocean  Service  as  in  paragraph  (a)(9)(i) 
of  this  section  and  to  the  Director,  Office 
of  Marine  Recreational  Fisheries, 
National  Marine  Fisheries  Service. 
Washington,  DC  20235. 

(iii)  If  the  activity  involves  the 
erection  of  an  aerial  transmission  line, 
submerged  cable,  at  submerged  pipeline 
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across  a  navigable  water  of  the  United 
States,  to  the  Charting  and  Geodetic 
Services  N/CG222,  National  Ocean 
Service  NOAA,  Rockville.  Maryland 
20852. 

(iv)  If  the  activity  is  listed  in 
paragraphs  (a)(9)  (i),  (ii),  or  (iii)  of  this 
section,  or  involves  the  transportation  of 
dredged  material  for  the  purpose  of 
dumping  it  in  ocean  waters,  to  the 
appropriate  District  Commander,  U.S. 
Coast  Guard. 

(b)  Procedures  for  particular  types  of 
permit  situations. — (1)  Section  401 
Water  Quality  Certification.  If  the 
district  engineer  determines  that  water 
quaUty  certification  for  the  proposed 
activity  is  necessary  under  the 
provisions  of  section  401  of  the  Clean 
Water  Act,  he  shall  so  notify  the 
applicant  and  obtain  from  him  or  the 
certifying  agency  a  copy  of  such 
certification. 

(i)  The  pubUc  notice  for  such  activity, 
which  will  contain  a  statement  on 
certification  requirements  (see 
S  325.3(a)(8]),  wiU  serve  as  the 
notification  to  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
pursuant  to  section  401(a)(2)  of  the 
Clean  Water  Act.  If  EPA  determines  that 
the  proposed  discharge  may  affect  the 
qualify  of  the  waters  of  any  state  other 
than  the  state  in  which  the  discharge 
will  originate,  it  will  so  notify  such  other 
state,  the  district  engineer,  and  the 
applicant.  If  such  notice  or  a  request  for 
supplemental  information  is  not 
received  within  30  days  of  issuance  of 
the  public  notice,  the  district  engineer 
will  assume  EPA  has  made  a  negative 
determination  with  respect  to  section 
401(a)(2).  If  EPA  determines  another 
state's  waters  may  be  affected,  such 
state  has  60  days  from  receipt  of  EPA's 
notice  to  determine  if  the  proposed 
discharge  will  affect  the  qualify  of  its 
waters  so  as  to  violate  any  water 
quaUty  requirement  in  such  state,  to 
notify  EPA  and  the  district  engineer  in 
writing  of  its  objection  to  permit 
issuance,  and  to  request  a  public 
hearing.  If  such  occurs,  the  district 
engineer  will  hold  a  pubUc  hearing  in 
the  objecting  state.  Except  as  stated 
below,  the  hearing  will  be  conducted  in 
accordance  with  33  CFR  Part  327.  The 
issues  to  be  considered  at  the  public 
hearing  will  be  limited  to  water  qualify 
impacts.  EPA  will  submit  its  evaluation 
and  recommendations  at  the  hearing 
widi  respect  to  the  state's  objection  to 
permit  issuance.  Based  upon  the 
recommendations  of  the  objecting  state, 
EPA,  and  any  additional  evidence 
presented  at  the  hearing,  the  district 
engineer  will  condition  the  permit,  if 
issued,  in  such  a  manner  as  may  be 


necessary  to  insure  compliance  with 
applicable  water  quaUfy  requirements.  If 
the  imposition  of  conditions  cannot,  in 
the  district  engineer's  opinion,  insure 
such  compliance,  he  will  deny  the 
permit 

(ii)  No  permit  will  be  granted  until 
required  certification  has  been  obtained 
or  has  been  waived.  A  waiver  may  be 
explicit,  or  will  be  deemed  to  occur  if 
the  certifying  agency  fails  or  refuses  to 
act  on  a  request  for  certification  within 
sixfy  days  after  receipt  of  such  a  request 
unless  the  district  engineer  determines  a 
shorter  or  longer  period  is  reasonable 
for  the  state  to  act.  In  determining 
whether  or  not  a  waiver  period  has 
commenced  or  waiver  has  occurred,  the 
district  engineer  will  verify  that  the 
certifying  agency  has  received  a  valid 
request  for  certification.  If,  however, 
special  circumstances  identified  by  the 
district  engineer  require  that  action  on 
an  application  be  taken  within  a  more 
limited  period  of  time,  the  district 
engineer  shall  determine  a  reasonable 
lesser  period  of  time,  advise  the 
certifying  agency  of  the  need  for  action 
by  a  particular  date,  and  that,  if 
certification  is  not  received  by  that  date, 
it  will  be  considered  that  the 
requirement  for  certification  has  been 
waived.  Similarly,  if  it  appears  that 
circumstances  may  reasonably  require  a 
period  of  time  longer  than  sixfy  days, 
the  district  engineer,  based  on 
information  provided  by  the  certifying 
agency,  will  determine  a  longer 
reasonable  period  of  time,  not  to  exceed 
one  year,  at  which  time  a  waiver  will  be 
deemed  to  occur. 

(2)  Coastal  Zone  Management 
Consistency.  If  the  proposed  activify  is 
to  be  undertaken  in  a  state  operating 
under  a  coastal  zone  management 
program  approved  by  the  Secretary  of 
Commerce  pursuant  to  the  Coastal  Zone 
Management  (CZM)  Act  (see  33  CFR 
320.3(b)),  the  district  engineer  shall 
proceed  as  follows: 

(i)  If  the  appUcant  is  a  federal  agency, 
and  the  application  involves  a  federal 
activify  in  or  affecting  the  coastal  zone, 
the  district  engineer  shall  forward  a 
copy  of  the  pubhc  notice  to  the  agency 
of  the  state  responsible  for  reviewing 
the  consistency  of  federal  activities.  The 
federal  agency  applicant  shall  be 
responsible  for  complying  with  the  CZM 
Act's  directive  for  ensuring  that  federal 
agency  activities  are  undertaken  in  a 
manner  which  is  consistent,  to  the 
maximum  extent  practicable,  with 
approved  CZM  Programs.  (See  15  CFR 
Part  930.)  If  the  state  coastal  zone 
agency  objects  to  the  proposed  federal 
activify  on  the  basis  of  its  inconsistency 
with  the  state's  approved  CZM  Program. 


the  district  engineer  shall  not  make  a 
final  decision  on  the  application  until 
the  disagreeing  parties  have  had  an 
opportunify  to  utilize  the  procedures 
specified  by  the  CZM  Act  for  resolving 
such  disagreements. 

(ii)  If  the  applicant  is  not  a  federal 
agency  and  the  appUcation  involves  an 
activify  affecting  the  coastal  zone,  the 
district  engineer  shall  obtain  from  the 
applicant  a  certification  that  his 
proposed  activify  complies  with  and  will 
be  conducted  in  a  manner  that  is 
consistent  with  the  approved  state  C2^ 
Program.  Upon  receipt  of  the 
certification,  the  district  engineer  will 
forward  a  copy  of  the  public  notice 
(which  will  include  the  applicant's 
certification  statement)  to  the  state 
coastal  zone  agency  and  request  its 
concurrence  or  objection.  If  the  state 
agency  objects  to  the  certification  or 
issues  a  decision  indicating  that  the 
proposed  activify  requires  further 
review,  the  district  engineer  shall  not 
issue  the  permit  until  the  state  concurs 
with  the  certification  statement  or  the 
Secretary  of  Commerce  determines  that 
the  proposed  activify  is  consistent  %vith 
the  purposes  of  the  CZM  Act  or  is 
necessfiry  in  the  interest  of  national 
securify.  If  the  state  agency  fails  to 
concur  or  object  to  a  certification 
statement  within  six  months  of  the  state 
agency's  receipt  of  the  certification 
statement,  state  agency  concurrence 
with  the  certification  statement  shall  be 
conclusively  presumed.  District 
engineers  will  seek  agreements  with 
state  CZM  agencies  diat  the  agency's 
failure  to  provide  comments  during  the 
public  notice  comment  period  will  be 
considered  as  a  concurrence  with  the 
certification  or  waiver  of  the  right  to 
conciu'  or  non-concur. 

(iii)  If  the  applicant  is  requesting  a 
permit  for  work  on  Indian  reservation 
lands  which  are  in  the  coastal  zone,  the 
district  engineer  shall  treat  the 
application  in  the  same  manner  as 
prescribed  for  a  Federal  applicant  in 
paragraph  (b)(2)(i)  of  this  section. 
However,  if  the  applicant  is  requesting  a 
permit  on  non-trust  Indian  lands,  and 
the  state  CZM  agency  has  decided  to 
assert  jurisdiction  over  such  lands,  the 
district  engineer  shall  treat  the 
application  in  the  same  manner  as 
prescribed  for  a  non-Federal  applicant 
in  paragraph  (b)(2)(ii)  of  this  section. 

(3)  Historic  Properties.  If  the  proposed 
activify  would  involve  any  property 
Usted  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places,  the 
district  engineer  will  proceed  in 
accordance  with  Corps  National 
Historic  Preservation  Act  implementing 
regulations. 
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(4)  Activitiea  Associated  with  Federal 
Pro/ects.  If  the  propoMd  activity  wonld 
consist  of  the  dred^ii^  of  an  access 
chanoel  and/or  berthing  facility 
associated  with  an  authorized  federal 
navigation  project,  the  activity  will  be 
included  in  the  planning  and 
coordination  of  the  construction  or 
maintenance  of  the  federal  project  to  the 
maximum  extent  feasible.  Separate 
notice,  hearing,  and  environmental 
doctmientation  will  not  be  required  for 
activities  so  included  and  coordinated, 
and  the  public  notice  issued  by  the 
district  engineer  for  these  federal  and 
associated  non-federal  activities  will  be 
the  notice  of  intent  to  issue  permits  for 
those  included  non-federal  dred^ging 
activities.  The  decision  whether  to  issue 
or  deny  such  a  permit  will  be  consistent 
with  the  dedsion  on  the  federal  project 
unless  special  considerations  applicable 
to  the  proposed  activity  are  identified. 
(See  S  322.5(c).] 

[5]  Endangered  Species.  Apphcations 
will  be  reviewed  for  the  potential  impact 
on  threatened  or  endangered  species 
pursuant  to  section  7  of  die  Endangered 
Species  Act  as  amended.  The  district 
engineer  will  include  a  statement  in  the 
public  notice  of  his  current  knowledge  of 
endangered  species  based  on  his  initial 
review  of  the  application  (see  33  CFR 
325.2(a)(2}].  If  the  district  raigineer 
determines  that  the  proposed  activity 
would  not  affect  Usted  species  or  their 
critical  habitat  he  will  include  a 
statement  to  this  effect  in  the  pubhc 
notice.  If  he  finds  the  proposed  activity 
may  aifect  an  endangered  or  threatened 
spedes  or  their  critical  haUtat.  he  will 
initiate  formal  consultation  procedures 
with  the  U.S.  Fish  and  Wildlife  Service 
or  National  Marine  Fisheries  Service. 
Public  notices  forwarded  to  the  U.S.  Fish 
and  Wildlife  Service  or  National  Marine 
Fisheries  Service  will  serve  as  the 
request  for  infOTmation  on  whether  any 
listed  or  proposed  to  be  Usted 
endangered  or  threatened  species  may 
be  present  in  the  area  which  would  be 
affected  by  the  proposed  activity, 
pursuant  to  section  7(c)  of  the  Act 
References,  definitions,  and  consultation 
procedures  are  found  in  50  CFR  Part  402. 

(c)  [Reserved] 

(d)  Timing  (^processing  of 
applications.  The  district  engineer  will 
be  guided  by  the  following  time  limits 
for  the  indicated  steps  in  die  evaluation 
process: 

(1)  The  public  notice  will  be  issued 
within  15  days  of  receipt  of  all 
information  required  to  be  submitted  by 
the  applicant  in  accordance  with 
paragraph  325.1.(d)  of  this  Part 

(2)  The  ccnnment  pniod  on  the  pubhc 
notice  should  be  for  a  reasonable  period 
of  time  within  which  interested  parties 


may  ex|M«ss  tfieir  views  concerning  the 
permit  Hie  cmnment  period  should  not 
be  more  than  SO  days  nor  less  than  15 
days  bom  the  date  of  the  notice.  Before 
designating  comment  periods  less  than 
30  days,  the  district  engineer  will 
consider,  (i)  Whether  the  proposal  is 
routine  or  noncontroversial,  (ii)  mail 
time  and  need  for  comments  from 
remote  areas,  (iii)  comments  from 
similar  propoaals,  and  (iv)  the  need  for  a 
site  visit  After  considering  the  length  of 
the  original  cocnment  period,  paragraphs 
(a)(2)  (i)  through  (iv)  of  this  section,  and 
other  pertinent  factors,  the  district 
engineer  may  extend  the  comment 
period  up  to  an  additional  30  days  if 
warranted. 

(3)  District  engineers  will  dedde  on  all 
apphcations  not  later  than  60  days  after 
receipt  of  a  complete  application,  unless 
(i)  precluded  as  a  matter  of  law  or 
procedures  required  by  law  (see  below), 
(ii)  the  case  most  be  referred  to  higher 
authority  (see  (  325.8  of  this  Part),  (iii) 
the  comment  period  is  extended,  (iv]  a 
timely  submittal  of  information  or 
comments  is  not  received  from  the 
applicant  (v)  die  processing  is 
suspended  at  the  request  of  the 
applicant  or  (vi)  information  needed  by 
the  district  engineer  for  a  decision  on 
the  application  cannot  reasonably  be 
obtained  within  the  60-day  period.  Once 
the  cause  for  preventing  the  dedsion 
from  being  made  within  the  normal  60- 
day  period  has  been  satisfied  or 
ehminated.  the  60-day  clock  will  start 
running  again  from  where  it  was 
suspended.  For  example,  if  the  comment 
period  is  extended  by  30  days,  the 
district  engineer  will,  absent  other 
restraints,  dedde  on  the  application 
within  90  days  of  receipt  of  a  complete 
application.  Certain  laws  (e.g.,  the  Clean 
Water  Act  the  CZM  Act,  the  National 
Environmental  Policy  Act  the  National 
Historic  Preservation  Act,  the 
Preservation  of  Historical  and 
Archeological  Data  Act  the  Endangered 
Species  Act  the  Wild  and  Scenic  Rivers 
Act  and  the  Marine  Protection, 
Research  and  Sanctuaries  Act)  require 
procedures  such  as  state  or  other  federal 
agency  certifications,  public  hearings, 
environmental  impad  statements, 
consultation,  special  studies,  and  testing 
which  may  prevent  district  engineers 
from  being  able  to  dedde  certain 
applications  within  60  days. 

(4)  Once  the  district  engineer  has 
sufBdent  infcHViation  to  make  his  pubUc 
interest  determination,  he  should  dedde 
the  permit  appKcation  even  though  other 
agendes  which  may  have  regulatory 
jurisdiction  have  not  yet  granted  their 
authorizations,  except  where  such 
authorizations  are,  l^  federal  law,  a 
prerequisite  to  making  a  dedsion  on  the 


DA  permit  applicMcm.  Pemiits  granted  ~ 
prior  to  othw  (noDiirerequlsite} 
authorizationa  by  other  agendas  should, 
where  appropriate  be  conditioned  in 
such  manner  as  to^ve  those  other 
authorities  an  (q^x>rtunity  to  imdertake 
their  review  without  the  appUcant 
biasing  such  review  by  «w«if*ng 
substantial  reaouite  eommltxaents  on 
the  basis  of  the  DA  permit  In  urnunal 
cases  the  district  engineer  may  dedde 
that  due  to  the  nature  or  scope  of  a 
specific  imqxwal.  H  would  be  prudent  to 
defer  taking  final  action  until  another 
agency  has  acted  on  its  authorization.  In 
such  cases,  he  may  advise  the  other 
agency  of  his  position  on  die  DA  permit 
while  deferring  Ida  fiinal  dedsioa 

(5)  The  applicant  will  be  given  a 
reasonaUe  time,  not  to  exceed  30  dayi, 
to  respond  to  requests  of  the  district 
engineer.  The  district  engineer  may 
make  such  requests  by  certified  leifter 
and  cleariy  inform  the  applicant  that  if 
he  does  not  respond  with  the  requested 
information  or  a  justification  why 
additional  time  is  necessary,  then  his 
application  will  be  considered 
withdrawn  or  a  final  dedsion  will  be 
made,  whichever  is  appn^niate.  If 
additional  time  is  requested,  the  district 
engineer  will  eithei  grant  the  time,  make 
a  final  decision,  or  consider  the 
applicaticn  as  withdrawn. 

(6)  The  time  reqiarements  in  these 
regulations  are  in  terms  of  calendar 
days  rather  than  in  tnrns  of  worldng 
days. 

(e)  Alternative  procedures.  Division 
and  distrid  engineers  are  authorized  to 
use  alternative  |ffocedures  as  follows: 

(1)  Letters  of  permission.  Letters  of 
permission  are  a  type  of  permit  issued 
through  an  abbreviated  processing 
procedure  whidi  indudes  coordination 
with  Federal  and  slate  fish  and  wildlife 
agendes,  as  required  by  the  Fish  and 
Wildlife  Coordination  Act  and  a  poblic 
interest  evaluation,  but  without  the 
puUisfaing  of  an  individnal  public  notice. 
The  letter  of  permiasion  wiU  not  be  used 
to  authorize  die  transportaticm  of 
dredged  material  for  the  purpose  of 
dumping  it  in  ocean  waters.  Letters  of 
permission  may  be  used: 

(i)  fai  those  cases  subject  to  section  10 
of  the  Rivers  and  HarbOTs  Act  of  1889 
when,  in  the  opinion  ai  the  district 
engineer,  the  propoted  work  would  be 
minor,  would  not  have  significant 
individual  or  cumolBtive  impacta  on 
environmental  vahss,  and  should 
encounter  no  apjneciaUle  opposMon. 

(ii)  In  those  case*  subject  to  aectiOD 
404  of  the  Qean  Water  Act  aften 

(A)  The  (fistrict  engineer,  throogb 
consultation  with  Federal  and  state  fish 
and  wildlife  agendes,  the  Regional 
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Administrator,  Environmental  Protection 
Agency,  the  state  water  quality 
certifying  agency,  and,  if  appropriate, 
the  state  Coastal  Zone  Management 
Agency,  develops  a  list  of  categories  of 
activities  proposed  for  authorization 
under  LOP  procedures; 

(B)  The  district  engineer  issues  a 
public  notice  advertising  the  proposed 
list  and  the  LOP  procedures,  requesting 
comments  and  offering  an  opportunity 
for  public  hearing;  and 

(C)  A  401  certification  has  been  issued 
or  waived  and,  if  appropriate,  CZM 
consistency  concurrence  obtained  or 
presumed  either  on  a  generic  or 
individual  basis. 

(2)  Regional  permits.  Regional  permits 
are  a  type  of  general  permit  as  de&ied 
in  33  CFR  322.2(f)  and  33  CFR  323.2(n]. 
They  may  be  issued  by  a  division  or 
district  engineer  after  compliance  with 
the  other  procedures  of  this  regulation. 
After  a  regional  permit  has  been  issued, 
individual  activities  falling  within  those 
categories  that  are  authorized  by  such 
regional  permits  do  not  have  to  be 
further  authorized  by  the  procedures  of 
this  regulation.  The  issuing  authority 
will  determine  and  add  appropriate 
conditions  to  protect  the  public  interest 
When  the  issuing  authority  determines 
on  a  case-by-case  basis  that  the 
concerns  for  the  aquatic  environment  so 
indicate,  he  may  exercise  discretionary 
authority  to  override  the  regional  permit 
and  require  an  individual  appltcati<m 
and  review.  A  regional  permit  may  be 
revoked  by  the  issuing  au^ority  if  it  is 
determined  that  it  is  contrary  to  the 
public  interest  provided  die  procedures 
of  S  325.7  of  this  Part  are  followed. 
Following  revocation,  applications  for 
future  activities  in  areas  covered  by  the 
regional  permit  shall  be  processed  as 
applications  for  individual  permits.  No 
regional  permit  shall  be  issued  for  a 
period  of  more  than  five  years. 

[3)  Joint  procedures.  Division  and 
district  engineers  are  authorized  and 
encouraged  to  develop  joint  procedures 
with  states  and  other  Federal  sondes 
with  ongoing  permit  programs  for 
activities  also  regulated  by  the 
Department  of  the  Army.  Such 
procedures  may  be  substituted  for  the 
procedures  in  paragraphs  (a)(1)  through 
(a)(S)  of  this  section  provided  that  the 
substantive  requirements  of  those 
sections  are  maintained.  Division  and 
district  engineers  are  also  encouraged  to 
develop  manag^ent  techniques  such  as 
joint  agency  review  meetings  to 
expedite  the  decision-making  process. 
However,  in  doing  so,  the  applicant's 
rights  to  a  full  public  interest  review  and 
independent  decision  by  the  district  or 
diWsion  engineer  must  be  strictly 
observed. 


(4)  Emergency  procedures.  Division 
engineers  are  authorized  to  approve 
special  processing  procedures  in 
emergency  situations.  An  "emergency" 
is  a  situation  which  would  result  in  an 
unacceptable  hazard  to  life,  a  significant 
loss  of  property,  or  an  immediate, 
unforeseen,  and  significant  economic 
hardship  if  corrective  action  requiring  a 
permit  is  not  undertaken  wnthin  a  time 
period  less  than  the  normal  time  needed 
to  process  the  application  under 
standard  procedures.  In  emergency 
situations,  the  district  engineer  will 
explain  the  circtmistances  and 
recommend  special  procedures  to  the 
division  engineer  who  will  instruct  the 
district  engineer  as  to  further  processing 
of  the  application.  Even  in  an  emergency 
situation,  reasonable  efforts  will  be 
made  to  receive  comments  from 
interested  Federal,  state,  and  local 
agencies  and  the  affected  public  Also, 
notice  of  any  special  procedures 
authorized  and  their  rationale  is  to  be 
appropriately  published  as  soon  as 
practicable. 

932SJ   PuMteneUe*. 

(a)  General.  The  public  notice  is  the 
primary  method  of  advising  all 
interested  parties  of  the  proposed 
activity  for  which  a  permit  is  sought  and 
of  soliciting  comments  and  information 
necessary  to  evaluate  the  probable 
impact  on  the  public  interest  The  notice 
must  Aerefore,  include  sufficient 
information  to  give  a  clear 
understanding  of  the  nature  and 
magnitude  of  the  activity  to  generate 
meaningful  comment  The  notice  should 
include  the  following  items  of 
information: 

(1)  Applicable  statutory  authority  or 
authoritkaa; 

(2)  The  name  and  address  of  the 
applicant: 

(3)  The  name  or  title,  address  and 
telephone  number  of  the  Corps 
en^)loyee  from  whom  additional 
information  concerning  the  application 
may  be  obtained: 

(4)  The  location  of  the  proposed 
activity: 

(5)  A  brief  description  of  the  proposed 
activity,  its  purpose  and  intended  use, 
so  as  to  provide  sufficient  information 
concerning  the  nature  of  the  activity  to 
generate  meaningful  comments, 
including  a  description  of  the  type  of 
structures,  if  any,  to  be  erected  on  fills 
or  pile  or  float-supported  platforms,  and 
a  description  of  the  type,  composition, 
and  quantity  of  materials  to  be 
discharged  or  disposed  of  in  the  ocean; 

(6)  A  plan  and  elevation  drawing 
showing  the  general  and  specific  site 
location  and  character  of  all  proposed 
activities,  including  the  size  relationship 


of  the  proposed  structures  to  the  size  of 
the  impacted  waterway  and  depth  of 
water  in  the  area; 

(7)  If  the  proposed  activity  would 
occur  in  the  territorial  seas  or  ocean 
waters,  a  description  of  the  activity's 
relationship  to  the  baseline  from  w^ch 
the  territorial  sea  is  measured; 

(8)  A  list  of  other  government 
authorizations  obtained  or  requested  by 
the  applicant  including  required 
certifications  relative  to  water  quality, 
coastal  zone  management  or  marine 
sanctuaries; 

(9)  If  appropriate,  a  statement  diat  the 
activity  is  a  categorical  exclusion  for 
purposes  of  NEPA  (see  paragraph  7  of 
Appendix  B  to  33  CFR  Part  230): 

(10)  A  statement  of  the  district 
engineer's  current  knowledge  on  historic 
properties: 

(11)  A  statement  of  the  district 
engineer's  current  knowledge  on 
endangered  spedes  (see  S  32S.2(b)(5)); 

(12)  A  statement(s)  on  evaluation 
factors  (see  S  325.3(c)); 

(13)  Any  other  available  information 
which  Oiay  assist  interested  parties  in 
evaluating  the  likely  impact  of  the 
proposed  activity,  if  any,  on  factors 
affecting  the  public  interest 

(14)  The  comment  period  based  on 
S  325.2(d)(2); 

(15)  A  statement  that  any  person  may 
request  in  writing,  within  the  comment 
period  specified  in  the  notice,  that  a 
pubUc  hearing  be  held  to  consider  the 
application.  Requests  for  pubUc  hearings 
shall  state,  with  particularity,  the 
reasons  for  holding  a  puUic  hearing; 

(16)  For  non-federal  applications  in 
states  with  an  approved  CZM  Plan,  a 
statement  on  compliance  with  the 
approved  Plan;  and 

(17)  In  addition,  for  section  103  (ocean 
dumping)  activities: 

(i)  The  specific  location  of  the 
proposed  disposal  site  and  its  physical 
boundaries; 

(ii)  A  statement  as  to  whether  the 
proposed  disposal  site  has  been 
designated  for  use  by  the  Administrator, 
EPA,  pursuant  to  section  102(c)  of  the 
Act; 

(iii)  If  the  proposed  disposal  site  has 
not  been  designated  by  the 
Administrator,  EPA,  a  description  of  the 
characteristics  of  the  proposed  disposal 
site  and  an  explanation  as  to  why  no 
previously  designated  disposal  site  is 
feasible; 

(iv)  A  brief  description  of  known 
dredged  material  discharges  at  the 
proposed  disposal  site; 

(v)  Existence  and  documented  effects 
of  other  authorized  disposals  that  have 
been  made  in  the  disposal  area  (e.g., 
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heavy  matal  backgroond  reading  and 
(nsanic  caiban  aomeat); 

(vi)  An  estinwte  of  the  length  of  time 
duriqg  whidi  djepoial  wonld  continae  at 
the  prafioeed  aite;  and 

(vii)  Infomatimi  on  tlie  characteriatics 
and  compositioB  of  the  dredged 
material. 

(b)  Public  notice  for  general  permits. 
District  engineers  will  publish  a  public 
notice  for  all  proposed  regional  general 
permits  and  for  significant  modifications 
to,  or  reissuance  ot  existing  regional 
permits  within  their  area  of  )urisdiction. 
Public  notices  for  statewide  regional 
permits  may  be  issued  jointly  by  the 
affected  Corps  districts.  The  notice  will 
include  all  applicable  information 
necessary  to  provide  a  clear 
understanding  of  the  proposal.  In 
addition,  the  notice  will  state  the 
availability  of  information  at  the  district 
office  which  reveals  the  Corps' 
provisional  determination  that  the 
proposed  activities  comply  with  the 
requirements  for  issuance  of  general 
permits.  District  engineers  will  publish  a 
public  notice  for  nationwide  permits  in 
accordance  with  33  CFR  330.4. 

(c)  Evaluation  factors.  A  paragraph 
describing  the  various  evaluation  factors 
on  which  decisions  are  based  shall  be 
inclnded  in  every  public  notice. 

(1]  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  the  following  will 
be  inclnded: 

"The  decision  whether  to  issue  a  pennit 
will  be  based  on  an  evaluation  of  the 
probable  impact  including  canralative 
impacts  of  the  pn^xMcd  activity  on  the  public 
interest  That  decision  will  reflect  the 
national  concem  for  both  protection  and 
utilization  of  important  resources.  The  benefit 
which  reasonably  may  be  expected  to  accrue 
from  the  proposal  must  be  balanced  against 
its  reasonably  foreseeable  detriments.  All 
factors  which  may  be  relevant  to  the 
proposal  will  be  considered  inchiding  the 
cumulative  effects  there<rf;  among  those  are 
conservation,  economics,  aesthetics,  general 
environmental  concerns,  wetlands,  historic 
properties,  fish  and  wildlife  values,  flood 
hazards,  floodplain  values.  land  use, 
navigation,  shoreline  erosion  and  accretion, 
recreation,  water  supply  and  conservation, 
water  quality,  energy  needs,  safety,  food  and 
fiber  production,  mineral  needs, 
considerations  of  property  ownership  and.  in 
general,  the  needs  and  welfare  of  the  pet^le." 

(2)  If  the  activity  would  involve  the 
discharge  of  dredged  or  fill  material  into 
the  waters  of  the  United  States  or  the 
transportation  of  dredged  material  for 
the  purpose  of  disposing  of  it  in  ocean 
waters,  the  public  notice  shall  also 
indicate  that  the  evaluation  of  the  inpact 
of  the  activity  on  the  public  interest  will 
include  application  of  the  guidelines 
promulgated  by  the  Administrator,  EPA, 
(40  CFR  Part  230)  or  of  the  criteria 
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established  under  authority  of  section 
ia2(a)  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 
as  amended  (40  CFR  Parts  220  to  229),  as 
appropriate.  (3ee  33  CFR  Parts  323  and 
324). 

(3)  In  cases  frivolving  construction  of 
artificial  islands,  installations  and  other 
devices  on  outer  continental  shelf  lands 
which  are  under  mineral  lease  from  the 
Department  of  the  Interior,  the  notice 
will  contain  the  follo%ving  statement: 
"The  decision  fs  to  whether  a  permit 
will  be  issued  will  be  based  on  an 
evaluation  of  tie  impact  of  the  proposed 
woric  on  navigation  and  national 
security." 

(d)  Distribution  of  public  notices.  (1) 
Public  notices  will  be  distributed  for 
posting  in  post  oflices  or  other 
appropriate  public  places  in  the  vicinity 
of  the  site  of  the  proposed  woric  and  wUl 
be  sent  to  the  ^)plicant.  to  appropriate 
city  and  county  officials,  to  adjoining 
property  owners,  to  appropriate  state 
agencies,  to  appropriate  Indian  Tribes  or 
tribal  representatives,  to  concerned 
Federal  agencies,  to  local,  regional  and 
national  shipping  and  other  concerned 
business  and  conservation 
organizations,  to  appropriate  River 
Basin  Commisaions,  to  appropriate  state 
and  areawide  dearing  houses  as 
prescribed  by  0MB  Circular  A-95,  to 
local  news  media  and  to  any  other 
interested  party.  Copies  of  public 
notices  will  be  sent  to  all  parties  who 
have  specificaQy  requested  copies  of 
public  notices,  to  the  U.S.  Senators  and 
Representatives  for  the  area  where  the 
work  is  to  be  performed,  the  field 
representative  of  the  Secretary  of  the 
Interior,  the  Regional  Director  of  the 
Fish  and  Wildlse  Service,  the  Regional 
Director  of  the  National  Park  Service, 
the  Regional  Administrator  of  the 
Environmental  Protection  Agency  (EPA). 
the  Regional  Director  of  the  National 
Marine  Fisheries  Service  of  tiie  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  the  head  of  the 
state  agency  responsible  for  fish  and 
wildlife  resouroes.  the  State  Historic 
Preservation  Officer,  and  the  District 
Commander,  US.  Coast  Guard. 

(2)  In  additioa  to  &e  general 
distribution  of  public  notices  cited 
above,  notices  will  be  sent  to  other 
addressees  in  appropriate  cases  as 
follows: 

(i)  If  the  activity  would  involve 
structures  or  dredging  along  the  shores 
of  the  seas  or  G^at  Lakes,  to  the 
Coastal  Engineering  Research  Center, 
Washington,  DC  20016. 

(ii)  If  Sie  activity  would  involve 
construction  of  fixed  structures  or 
artificial  islands  on  the  outer  continental 
shelf  or  in  the  territorial  seas,  to  the 


Assistant  Secretary  of  Defense 
(Manpower,  Instaliitions.  and  Logistics 
(ASDtMI&L)).  Wasbington.  DC  20310; 
the  Director,  Defense  Mapping  Agency 
(Hydrographic  Center)  Washington.  DC 
20390,  Attention,  Code  NS12;  and  the 
Charing  and  Geodetic  Services,  N/ 
CG222.  National  Ocean  Service  NOAA. 
Rockville.  Maryland  208S2,  and  to 
affected  military  installations  and 
activities. 

(iii)  If  the  activity  involves  the 
construction  of  structures  to  enhance 
fish  propagation  (e.8„  fishing  reefs) 
along  the  coasts  of  the  United  States,  to 
the  Director,  Office  of  Marine 
Recreational  Fisheries,  National  Marine 
Fisheries  Service,  Washington,  DC 
20235. 

(iv)  If  the  activity  hivolves  the 
construction  of  structures  which  may 
affect  aircraft  operations  or  for  purposes 
associated  with  seaplane  operations,  to 
the  Regional  Director  of  the  Federal 
Aviation  AdministrBtion. 

(v)  If  the  activity  would  be  in 
connection  with  a  foreign-trade  zone,  to 
the  Executive  Secrotary,  Foreign-Trade 
Zones  Board,  Department  (^  Commerce, 
Washington,  DC  20230  and  to  the 
appropriate  District  Director  of  Customs 
as  Resident  Representative,  Foreign- 
Trade  Zones  Board. 

(3)  It  is  presumed  that  all  interested 
parties  and  agencies  will  wish  to 
respond  to  public  notices;  therefore,  a 
lack  of  respcmse  will  b«  interpreted  as 
meaning  that  there  is  no  obfectiaa  to  the 
proposed  project  A  copy  of  the  public 
notice  with  the  list  of  the  addresses  to 
whom  the  notice  was  sent  will  be 
included  fai  the  record.  If  a  question 
develops  with  respoct  to  an  activity  for 
which  another  agency  has  responsibility 
and  that  other  agency  has  not  respondml 
to  the  public  notice,  the  district  eogbiccr 
may  request  its  coaanents.  Whenever  a 
resp<mse  to  a  puUio  notice  has  been 
received  from  a  meaiber  of  Congress, 
either  in  behalf  of  a  constitntent  or 
himself;  the  district  engineer  will  inform 
the  member  of  Congress  of  the  final 
decision. 

(4)  District  engineen  will  update 
public  notice  mailing  lists  at  least  once 
every  two  years.     X 

9325.4.    CondmonintefpennltSL 

(a)  District  engineers  will  add  special 
conditions  to  D^artment  of  the  Army 
permits  when  such  conditions  are 
necessary  to  satisfy  legal  requirements 
or  to  otherwise  satisfy  the  public 
interest  requirement  Permit  conditions 
will  be  directly  related  to  the  impacts  of 
the  proposal,  appropriate  to  the  scope 
and  degree  of  those  impacts,  and 
reasonably  enforceable. 
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(1)  Legal  reqairements  which  may  be 
satisfied  by  means  of  Corps  pennH 
conditions  indude  compliance  vnth  Ae 
404(b){ll  gtudelines.  the  EPA  ocean 
dumping  criteria,  tiw  Endangn«d 
Species  Act,  and  requirements  imposed 
by  conditions  on  state  section  401  water 
quality  certifications. 

(2)  Where  ap|Hopriate,  the  district 
engineer  may  take  into  account  the 
existence  of  contaols  imposed  under 
other  federal,  state,  or  local  programs 
which  would  achieve  the  objective  of 
the  desired  condition,  or  the  existence  of 
an  enforceable  agreement  between  the 
applicant  and  anodier  party  concerned 
with  the  resource  in  question,  in 
determimng  whether  a  prt^Mwal 
complies  with  the  404(b)(1)  guidelines, 
ocean  dumping  criteria,  and  other 
applicable  statutes,  and  is  not  contrary 
to  the  pubhc  intemt  In  such  cases,  the 
Departawnt  of  the  Anny  permit  will  be 
conditianed  to  state  that  material 
changes  in.  or  a  failure  to  implement  and 
enforce  sodi  program  or  agreement,  will 
be  grounds  for  agndifying.  suspending,  or 
revoking  the  permit 

(3)  Sudi  conditions  may  be 
accomplished  on-site,  or  may  be 
accomphshed  off-site  for  mitigatkm  of 
significant  losses  which  are  specifically 
identifiable,  reasonably  likely  to  occur, 
and  of  importance  to  the  human  or 
aquatic  environment 

(b)  District  en^neers  are  authorized  to 
add  special  conditions,  exclusive  of 
paragraph  (a)  of  this  section,  at  the 
applicant's  request  or  to  darify  the 
permit  application. 

(c)  If  the  district  engineer  determines 
that  special  conditions  are  necessary  to 
insure  the  proposal  will  not  be  contrary 
to  the  public  interest  but  those 
conditions  would  not  be  reasonably 
implementable  or  enforceable,  he  will 
deny  the  permit 

(d)  Bonds.  If  the  district  engineer  has 
reason  to  consider  that  the  permittee 
might  be  prevented  from  completing 
work  which  is  necessary  to  protect  the 
public  interest  he  may  require  the 
permittee  to  post  a  bond  of  suffident 
amount  to  indemnify  the  government 
against  any  loss  as  a  result  of  corrective 
action  it  might  take. 

§  325.5    Forms  of  pennlts. 

(a)  General  discussion.  (1)  DA  permits 
under  this  regulation  will  be  in  the  form 
of  individual  permits  or  general  permits. 
The  basic  format  shall  be  ENG  Form 
1721,  DA  Permit  (Appendix  A). 

(2)  The  general  conditions  induded  in 
ENG  Form  1721  are  normally  applicable 
to  aU  permits;  however,  some  conditions 
may  not  apply  to  certain  permits  and 
may  be  deleted  by  Ae  issinng  officer. 
Spedal  conditions  applicable  to  the 


specific  activity  will  be  included  in  the 
permit  as  necessary  to  protect  the  public 
interest  in  accordance  with  Section  32S.4 
of  this  Part. 

(b)  Individual  permits — (1)  Standard 
permits.  A  standard  permit  is  one  which 
has  been  processed  dirough  the  public 
interest  review  procedures,  induding 
pubhc  notice  and  receipt  of  comments, 
described  throughout  this  Part.  The 
standard  individual  permit  shall  be 
issued  using  ENG  Form  1721. 

(2)  Letters  of  permission.  A  letter  of 
permission  will  be  issued  where 
procedures  of  paragraph  325.2(e)(l]  have 
been  followed.  It  will  be  in  letter  form 
and  vriU  identify  the  permittee,  the 
authorized  work  and  location  of  the 
work,  the  statutory  authority,  any 
limitations  on  the  work,  a  construction 
time  limit  and  a  requirement  for  a  report 
of  completed  work.  A  copy  of  the 
relevant  general  conditions  from  ENG 
Form  1721  will  be  attached  and  wiD  be 
incorporated  by  reference  into  the  letter 
of  permission. 

(c)  General  permits — (1)  Regional 
peimitM.  Regional  permits  are  a  type  of 
general  permit  They  may  be  issued  by  a 
division  cx'  district  engineer  after 
comphance  writh  the  other  procedures  of 
this  regulation.  If  the  pubhc  interest  so 
requires,  the  issuing  authority  may 
condition  the  regional  permit  to  require 
a  case-by-case  rep<Hling  and 
acknowled^nent  system.  However,  no 
separate  applications  or  other 
authorization  documents  will  be 
required. 

(2)  Nationwide  permits.  Nationwide 
permits  are  a  type  of  general  permit  and 
represent  DA  authorizations  that  have 
been  issued  by  the  regulation  (33  CFR 
Part  330)  for  certain  specified  activities 
nationwide.  If  certain  conditions  are 
met  the  specified  activities  can  take 
place  without  the  need  for  an  individual 
or  regional  permit 

(3)  Programmatic  permits. 
Programmatic  permits  are  a  type  of 
general  permit  founded  on  an  existing 
state,  local  or  other  Federal  agency 
program  and  designed  to  avoid 
duplication  with  that  program. 

(d)  Section  9  permits.  Permits  for 
structures  in  interstate  navigable  waters 
of  the  United  States  under  section  0  of 
the  Rivers  and  Harbors  Act  of  1899  will 
be  drafted  at  DA  level. 

9  325.6    Duration  of  permits. 

(a)  General.  DA  pnmits  may 
authorize  both  the  work  and  the 
resulting  use.  Permits  continue  in  effect 
until  they  automatically  expire  or  are 
modified,  suspended,  or  revoked. 

(b)  Structures.  Permits  for  the 
existence  of  a  structure  or  other  activity 
of  a  permanent  nature  are  usually  for  an 


indefinite  duration  with  no  expiration 
date  dted.  However,  where  a  temporary 
structure  is  authorized,  or  where 
restoration  of  a  waterway  is 
contemplated,  the  permit  will  be  of 
limited  duration  with  a  definite 
expiration  date. 

(c)  Woriis.  Permits  for  construction 
work,  disdiarge  of  dredged  or  fiill 
material,  or  other  activity  and  any 
construction  period  for  a  structure  with 
a  permit  of  indefinite  duration  under 
paragraph  (b)  of  this  section  will  specify 
time  limits  for  completing  the  work  or 
activity.  The  permit  may  also  spedfy  a 
date  by  which  the  work  must  be  started, 
normally  within  one  year  bom  the  date 
of  issuance.  The  date  will  be  established 
by  the  issuing  official  and  wrill  provide 
reasonable  times  based  on  the  scope 
and  nature  of  the  work  involved.  Permits 
issued  for  the  transport  of  dredged 
material  for  the  purpose  of  disposing  of 
it  in  ocean  waters  will  spedfy  a 
completion  date  for  the  disposal  not  to 
exceed  tiiree  years  from  the  date  of 
permit  issuance. 

(d)  Extensions  of  time.  An 
authorization  or  construction  period  will 
automatically  expire  if  the  permittee 
fails  to  request  and  receive  an  extension 
of  time.  Extensions  of  time  may  be 
granted  by  the  district  engineer.  The 
permittee  must  request  the  extension 
and  explain  the  basis  of  the  request 
which  will  be  granted  unless  the  district 
engineer  determines  that  an  extension 
would  be  contrary  to  the  public  interest. 
Requests  for  extensions  will  be 
processed  in  accordance  with  the 
regular  procedures  of  S  325.2  of  this  Part 
including  issuance  of  a  public  notice, 
except  that  such  processing  is  not 
required  where  the  district  engineer 
determines  that  there  have  been  no 
significant  changes  in  the  attendant 
circimistances  since  the  authorization 
was  issued. 

(e)  Maintenance  dredging.  If  the 
authorized  work  includes  periodic 
maintenance  dredging,  an  expiration 
date  for  the  authorization  of  that 
maintenance  dredging  will  be  included 
in  the  permit  The  expiration  date,  v»diich 
in  no  event  is  to  exceed  ten  years  from 
the  date  of  issuance  of  the  permit  will 
be  established  by  the  issuing  official 
after  evaluation  of  the  proposed  method 
of  dredging  and  disposal  of  the  dredged 
material  in  accordance  with  the 
requirements  of  33  CFR  Parts  320  to  325. 
In  such  cases,  the  district  engineer  shall 
require  notification  of  the  maintenance 
dredging  prior  to  actual  performance  to 
insure  continued  compHance  with  the 
requirements  of  this  regulation  and  33 
CFR  Parts  320  to  324.  If  the  permittee 
desires  to  continue  maintenance 
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dredging  beyond  the  expiration  date,  he 
must  request  a  new  permit.  Ilie 
permittee  should  be  advised  to  apply  for 
the  new  permit  six  months  prior  to  the 
time  he  wishes  to  do  the  maintenance 
work. 

9  32S.7    Modification,  suspension,  or 


(a)  General.  The  district  engineer  may 
reevaluate  the  circumstances  and 
conditions  of  any  permit,  including 
regional  permits,  either  on  his  own 
motion,  at  the  request  of  the  permittee, 
or  a  third  party,  or  as  the  result  of 
periodic  progress  inspections,  and 
initiate  action  to  modify,  suspend,  or 
revoke  a  permit  as  may  be  made 
necessary  by  considerations  of  the 
pubUc  interest.  In  the  case  of  regional 
permits,  this  reevaluation  may  cover 
individual  activities,  categories  of 
activities,  or  geographic  areas.  Among 
the  factors  to  be  considered  are  the 
extent  of  the  permittee's  compliance 
with  the  terms  and  conditions  of  the 
permit;  whether  or  not  circumstances 
relating  to  the  authorized  activity  have 
changed  since  the  permit  was  issued  or 
extended,  and  the  continuing  adequacy 
of  or  need  for  the  permit  conditions;  any 
significant  objections  to  the  authorized 
activity  which  were  not  earlier 
considered;  revisions  to  applicable 
statutory  and/or  regulatory  authorities; 
and  the  extent  to  which  modification, 
suspension,  or  other  action  would 
adversely  affect  plans,  investments  and 
actions  the  permittee  has  reasonably 
made  or  taken  in  reUance  on  the  permit. 
Significant  increases  in  scope  of  a 
permitted  activity  will  be  processed  as 
new  applications  for  permits  in 
accordance  with  S  325.2  of  this  Part,  and 
not  as  modifications  under  this  section. 

(b)  Modification.  Upon  request  by  the 
permittee  or,  as  a  result  of  reevaluation 
of  the  circumstances  and  conditions  of  a 
permit,  the  district  engineer  may 
determine  that  the  public  interest 
requires  a  modification  of  the  terms  or 
conditions  of  the  permit.  In  such  cases, 
the  district  engineer  will  hold  informal 
consultations  with  the  permittee  to 
ascertain  whether  the  terms  and 
conditions  can  be  modified  by  mutual 
agreement.  If  a  mutual  agreement  is 
reached  on  modification  of  the  terms 
and  conditions  of  the  permit,  the  district 
engineer  will  give  the  permittee  written 
notice  of  the  modification,  which  will 
then  become  effective  on  such  date  as 
the  district  engineer  may  estabhsh.  In 
the  event  a  mutual  agreement  cannot  be 
reached  by  the  district  engineer  and  the 
permittee,  the  district  engineer  will 
proceed  in  accordance  with  paragraph 
(c)  of  this  section  if  immediate 
suspension  is  warranted.  In  cases  where 


immediate  suspension  is  not  warranted 
but  the  district  engineer  determines  that 
the  permit  should  be  modified,  he  will 
notify  the  permittee  of  the  proposed 
modification  and  reasons  therefor,  and 
that  he  may  request  a  meeting  with  the 
district  engineer  and/or  a  public 
hearing.  The  modification  will  become 
effective  on  the  date  set  by  the  district 
engineer  which  shall  be  at  least  ten  days 
after  receipt  of  the  notice  by  the 
permittee  unlets  a  hearing  or  meeting  is 
requested  within  that  period.  If  the 
permittee  fails  or  refuses  to  comply  with 
the  modification,  the  district  engineer 
will  proceed  in  accordance  with  33  CFR 
Part  326.  The  district  engineer  shall 
consult  with  resource  agencies  before 
modifying  any  permit  terms  or 
conditions,  that  would  result  in  greater 
impacts,  for  a  project  about  which  that 
agency  expressed  a  significant  interest 
in  the  term,  condition,  or  feature  being 
modified  prior  to  permit  issuance. 

(c)  Suspension.  The  district  engineer 
may  suspend  a  permit  after  preparing  a 
written  determination  and  finding  that 
immediate  suspension  would  be  in  the 
public  interest.  The  district  engineer  will 
notify  the  permittee  in  writing  by  the 
most  expeditious  means  available  that 
the  permit  has  been  suspended  with  the 
reasons  therefor,  and  order  the 
permittee  to  stop  those  activities 
previously  authorized  by  the  suspended 
permit.  The  permittee  will  also  be 
advised  that  following  this  suspension  a 
decision  will  be  made  to  either  reinstate, 
modify,  or  revcdce  the  permit,  and  that 
he  may  within  10  days  of  receipt  of 
notice  of  the  suspension,  request  a 
meeting  with  the  district  engineer  and/ 
or  a  public  hearing  to  present 
information  in  this  matter.  If  a  hearing  is 
requested,  the  procedures  prescribed  in 
33  CFR  Part  327  will  be  followed.  After 
the  completion  of  the  meeting  or  hearing 
(or  within  a  reasonable  period  of  time 
after  issuance  of  the  notice  to  the 
permittee  that  the  permit  has  been 
suspended  if  no  hearing  or  meeting  is 
requested],  the  district  engineer  will 
take  action  to  reinstate,  modify,  or 
revoke  the  permit. 

(d)  Revocation.  Following  completion 
of  the  suspension  procedures  in 
paragraph  (c)  of  this  section,  if 
revocation  of  the  permit  is  found  to  be  in 
the  public  interest,  the  authority  who 
made  the  decision  on  the  original  permit 
may  revoke  it.  The  permittee  will  be 
advised  in  writing  of  the  final  decision. 

(e)  Regional  permits.  The  issuing 
official  may,  by  following  the 
procedures  of  this  section,  revoke 
regional  permits  for  individual  activities, 
categories  of  activities,  or  geographic 
areas.  Where  groups  of  permittees  are 


involved,  such  aa  for  categories  of 
activities  or  geographic  areas,  the 
informal  discussioas  provided  in 
paragraph  (b)  of  this  section  may  be 
waived  and  any  written  notification  nay 
be  made  through  the  general  public 
notice  procedures  of  this  regulation.  If  a 
regional  permit  is  revoked,  any 
permittee  may  then  apply  for  an 
individual  permit  which  shall  be 
processed  in  accordance  with  these 
regulations. 

S  325.8    Auttwrlty  to  Ismm  or  deny  pormlts. 

(a)  General.  Except  as  otherwise 
provided  in  this  regulation,  the 
Secretary  of  the  Anny,  subject  to  such 
conditions  as  he  or  his  authorized 
representative  may  fiY)m  time  to  time 
impose,  has  authorized  the  Chief  of 
Engineers  and  his  authorized 
representatives  to  issue  or  deny  permits 
for  dams  or  dikes  in  intrastate  waters  of 
the  United  States  pursuant  to  section  9 
of  the  Rivers  and  Harbors  Act  of  1899; 
for  construction  or  other  work  in  or 
affecting  navigable  waters  of  the  United 
States  pursuant  to  section  10  of  the 
Rivers  and  Harbors  Act  of  1899;  for  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States  pursuant  to 
section  404  of  the  Clean  Water  Act;  or 
for  the  transportation  of  dredged 
material  for  the  puipose  of  disposing  of 
it  into  ocean  waters  pursuant  to  section 
103  of  the  Marine  I¥otection,  Research 
and  Sanctuaries  Act  of  1972.  as 
amended.  The  authority  to  issue  or  deny 
permits  in  interstate  navigable  waters  of 
the  United  States  pursuant  to  section  9 
of  the  Rivers  and  Harbors  Act  of  March 
3, 1899  has  not  bees  delegated  to  the 
Chief  of  Engineers  or  his  authorized 
representatives. 

(b)  District  engineer's  authority. 
District  engineers  are  authorized  to 
issue  or  deny  permits  in  accordance 
with  these  regidations  pursuant  to 
sections  9  and  10  of  the  Rivers  and 
Harbors  Act  of  1899;  section  404  of  the 
Clean  Water  Act;  and  section  103  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972,  as  amended,  in 
all  cases  not  required  to  be  referred  to 
higher  authority  (see  below).  It  is 
essential  to  the  legality  of  a  permit  that 
it  contain  the  name  of  the  district 
engineer  as  the  issuing  officer.  However, 
the  permit  need  not  be  signed  by  the 
district  engineer  in  person  but  may  be 
signed  for  and  in  behalf  of  him  by 
whomever  he  desi^iates.  In  cases  where 
permits  are  denied  for  reasons  other 
than  navigation  or  failure  to  obtain 
required  local,  state,  or  other  federal 
approvals  or  certifications,  die 
Statement  of  Findings  must  conclusively 
justify  a  denial  decision.  District 
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engineers  are  authorized  to  deny 
pennits  without  issuing  a  public  notice 
or  taking  other  procedural  steps  where 
required  local,  state,  or  other  federal 
permits  for  the  proposed  activity  have 
been  denied  or  where  he  determines 
that  the  activity  will  clearly  interfere 
with  navigation  except  in  all  cases 
required  to  be  referred  to  higher 
authority  (see  below].  District  engineers 
are  also  authorized  to  add,  modify,  or 
delete  special  conditions  in  permits  in 
accordance  *vith  8  325.4  of  this  Part, 
except  for  those  conditions  which  may 
have  been  imposed  by  higher  authority, 
and  to  modify,  suspend  and  revoke 
pennits  according  to  the  procedures  of 
S  325.7  of  this  Part.  District  engineers 
will  refer  the  following  appHcations  to 
the  division  engineer  for  resolution: 

(1)  V\^en  a  referral  is  required  by  a 
written  agreement  between  the  head  of 
a  Federal  agency  and  the  Secretary  of 
the  Army; 

(2)  When  the  recommended  decision 
is  contrary  to  the  written  position  of  the 
Governor  of  the  state  in  which  the  work 
would  be  performed; 

(3)  When  there  is  substantial  doubt  as 
to  authority,  law,  regulations,  or  policies 
applicable  to  the  proposed  activity; 

(4)  When  higher  authority  requests  the 
application  be  forwarded  for  decision; 
or 

(5)  When  the  district  engineer  is 
precluded  by  law  or  procedures  required 
by  law  from  taking  final  action  on  the 
application  {e.g.  section  9  of  the  Rivers 
and  Harbors  Act  of  1899,  or  territorial 
sea  baseline  changes).  ■# 

(c)  Division  engineer's  authority. 
Division  engineers  will  review  and 
evaluate  all  permit  applications  referred 
by  district  engineers.  Division  engineers 
may  authorize  the  issuance  or  denial  of 
permits  pursuant  to  section  10  of  the 
Rivers  and  Harbors  Act  of  1899;  section 
404  of  the  Clean  Water  Act;  and  section 
103  of  the  Marine  Protection,  Research 
and  Sanctuaries  Act  of  1972,  as 
amended;  and  the  inclusion  of 
conditions  in  accordance  with  5  325.4  of 
this  Part  in  all  cases  not  required  to  be 
referred  fo  the  Chief  of  Engineers. 
Division  engineers  will  refer  the 
following  applications  to  the  Chief  of 
Engineers  for  resolution: 

(1)  When  a  referral  is  required  by  a 
written  agreement  between  the  head  of 
a  Federal  agency  ahd  the  Secretary  of 
the  Army; 

(2)  When  there  is  substantial  doubt  as 
to  authority,  law,  regulations,  or  policies 
applicable  to  the  proposed  activity; 

(3)  When  higher  authority  requests  the 
application  be  forwarded  for  decision; 
or 

(4)  When  the  division  engineer  is 
precluded  by  law  or  procedures  required 


by  law  from  taking  final  action  on  the 
application. 

9  a^Aulhoilty  to  (MwmhM 
JuriMMction. 

District  engineers  are  authorized  to 
determine  the  area  defined  by  the  terms 
"navigable  waters  of  the  United  States" 
and  "waters  of  the  United  States" 
except: 

(a)  When  a  determination  of 
navigability  is  made  pursuant  to  33  CFR 
329.14  (division  engineers  have  this 
authority);  or 

(b)  When  EPA  makes  a  section  404 
jurisdiction  determination  imder  its 
authority. 

S  325.10    PubHcHy. 

The  district  engineer  will  establish 
and  maintain  a  program  to  assure  that 
potential  applicants  for  permits  are 
informed  of  the  requirements  of  this 
regulation  and  of  the  steps  required  to 
obtain  permits  for  activities  in  waters  of 
the  United  States  or  ocean  waters. 
Whenever  the  district  engineer  becomes 
aware  of  plans  being  developed  by 
either  private  or  public  entities  which 
might  require  permits  for 
implementation,  he  should  advise  the 
potential  applicant  in  writing  of  the 
statutory  requirements  and  the 
provisions  of  this  regulation.  Whenever 
the  district  engineer  is  aware  of  changes 
in  Corps  of  Engineers  regulatory 
jurisdiction,  he  will  issue  appropriate 
public  notices. 

Appendix  A— Permit  Form  and  Special 
Conditions 

A.  Permit  Form 

Depattment  of  the  Anny  Pennit 

Permittee  

Pennit  No. 


Issuing  Office  ■ ____ 

Note. — The  term  "you"  and  its  derivatives, 
as  used  in  tliis  permit,  means  the  permittee  or 
any  future  transferee.  The  term  "this  office" 
refers  to  the  appropriate  district  or  division 
office  of  the  Corps  of  EnginMrs  having 
jurisdiction  over  the  permitted  activity  or  the 
appropriate  official  of  that  office  acting  under 
the  authority  of  the  commanding  officer. 

You  are  authorized  to  perform  work  in 
accordance  with  the  terms  and  conditions 
specified  below. 

Project  Description:  (Describe  the 
permitted  activity  and  its  intended  use  with 
references  to  any  attached  plans  or  drawings 
that  are  considered  to  be  a  part  of  the  project 
description.  Include  a  description  of  the  types 
and  quantities  of  dredged  or  fill  materials  to 
be  discharged  in  jurisdictional  waters.) 

Project  Location:  (Where  appropriate, 
provide  the  names  of  and  the  locations  on  the 
waters  where  the  permitted  activity  and  any 
off-site  disposals  will  take  place.  Also,  using 
name,  distance,  and  direction,  locate  the 
permitted  activity  in  reference  to  a  nearby 
landmaik  such  as  a  town  or  city.) 


Permit  Conditions: 

General  Conditions: 

1.  The  time  limit  for  completing  the  work 

authorized  ends  on If  you  find 

that  you  need  more  time  to  complete  the 
authorized  activity,  submit  your  request  for  a 
time  extension  to  this  office  for  consideration 
at  least  one  month  before  the  above  date  is 
reached. 

Z.  You  must  maintain  the  activity 
authorized  by  this  permit  in  good  condition 
and  in  confonnance  with  the  terms  and 
conditions  of  this  pennit  You  are  not  reheved 
of  this  requirement  if  you  abandon  the 
permitted  activity,  although  you  may  make  a 
good  faith  transfer  to  a  thhtl  party  in 
compliance  with  General  Condition  4  l>elow. 
Should  you  wish  to  cease  to  maintain  the 
authorized  activity  or  should  you  desire  to 
abandon  it  without  a  good  faith  transfer,  you 
must  obtain  a  modification  of  this  pennit 
from  this  office,  w^ch  may  require 
restoration  of  the  area. 

3.  If  you  discover  any  previously  unknown 
historic  or  archeological  remains  while 
accomplishing  the  activity  authorized  by  this 
pennit,  you  must  immediately  notify  this 
office  of  what  you  have  found.  We  will 
initiate  the  Federal  and  state  coordination 
required  to  determine  if  the  remains  warrant 
a  recovery  effort  or  if  the  site  is  eligible  for 
hsting  in  the  National  Register  of  Historic 
Places. 

4.  If  you  sell  the  property  associated  with 
this  permit,  you  must  obtain  the  signatiue  of 
the  new  owner  in  the  space  provided  and 
forward  a  copy  of  the  permit  to  this  office  to 
validate  the  transfer  of  this  authorization. 

5.  If  a  conditioned  water  quality 
certification  has  been  issued  for  your  project, 
you  must  comply  with  the  conditions 
specified  in  the  certification  as  special 
conditions  to  this  pennit.  For  your 
convenience,  a  copy  of  the  certification  is 
attached  if  it  contains  such  conditions. 

6.  You  must  allow  representatives  from  this 
office  to  inspect  the  authorized  activity  at 
any  time  deemed  necessary  to  ensure  that  it 
is  being  or  has  been  accomplished  in 
accordance  with  the  terms  and  conditions  of 
your  permit.  r^ 

Special  Conditions:  (Add  special 
conditions  as  required  in  this  space  with 
reference  to  a  continuation  sheet  if 
necessary.) 

Further  bformation: 

1.  Congressional  Authorities:  You  have 
been  authorized  to  undertake  the  activity 
descrit>ed  above  pursuant  to: 

(    )  Section  10  of  the  Rivers  and  Harbors 
Act  of  1899  (33  U5.C.  403). 

(    )  Section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1344). 

(    )  Section  103  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972  (33 
U.S.C  1413). 

2.  Limits  of  this  authorization. 

a.  This  permit  does  not  obviate  the  need  fo 
obtain  other  Federal,  state,  or  local 
authorizations  required  by  law. 

b.  This  pennit  does  not  grant  any  property 
rights  or  exclusive  privileges. 

c.  TTiis  permit  does  not  authorize  any  injury 
to  the  property  or  rights  of  others. 


I 

4iai6     F«decri  Heghtet  /  Vol  51.  No.  219  /  Thursday.  November  13.  1986  /  Rulea  and  Rcyilations 


d  This  pennit  does  not  mthonze 
interference  with  any  existing  or  prapoaed 
Federai  profsct. 

3.  Urnks  of  Federal  Liability.  In  isiaing  this 
penait  the  Federal  CovenuDcnt  does  not 
assiinw  any  Uability  Cor  tha  following 

a.  Damages  to  the  permitted  project  or  uses 
thereof  as  a  result  of  other  permitted  or 
unpermitted  activities  or  from  natural  causes. 

b.  Damages  to  the  permitted  project  or  uses 
thereof  as  a  result  of  current  or  future 
activities  undertaken  by  or  on  behalf  of  the 
United  States  in  the  public  interest 

c  Damages  to  persons,  property,  or  to  other 
permitted  or  unpermitted  activities  or 
stTDctures  caused  by  the  activity  authorized 
by  this  permit. 

d.  Design  or  construction  deficiencies 
associated  with  the  permitted  work. 

e.  Damage  claims  associated  with  any 
future  modification,  saspension,  or  revocation 
of  this  pennit. 

4.  Reliance  on  Applicant's  Data:  The 
determination  of  this  office  that  issuance  of 
tUs  pennit  is  not  contrary  to  the  pubhc 
interest  was  made  in  reliance  on  the 
informatioa  yoa  provided. 

5.  Reevalaation  of  Permit  Decision.  This 
oflice  may  reevaluate  its  decision  on  this 
pennit  at  any  time  the  circumstances 
warrant.  Circumstances  that  could  require  a 
reevahiation  include,  but  are  not  Umited  to, 
the  following: 

a.  You  fail  to  comply  with  the  tenns  and 
conditions  of  this  permit 

b.  The  information  provided  by  you  in 
support  of  your  permit  application  proves  to 
have  been  false,  incomplete,  or  inaccurate 
(See  4  above). 

c.  Significant  new  information  surfaces 
which  this  ofHce  did  not  consider  in  reaching 
the  original  public  interest  decision. 

Such  a  reevaluation  may  result  in  a 
determination  that  it  is  appropriate  to  use  the 
suspension.  modiRcation,  and  revocation 
procedures  contained  in  33  CFR  32S.7  or 
enforcement  procedures  such  as  those 
contained  in  33  CFR  326.4  and  326.5.  The 
referenced  enforcement  procedures  f»rovide 
for  the  issuance  of  an  administrative  order 
requiring  you  to  comply  with  the  terms  and 
conditions  of  your  pennit  and  for  the 
initiation  of  legal  action  where  appropriate. 
You  will  be  required  to  pay  for  any  corrective 
measures  ordered  by  this  office,  and  if  you 
fail  to  com|dy  with  such  directive,  this  office 
may  in  certain  situations  (such  as  those 
specified  in  33  CFR  209.170)  accomplish  the 
corrective  measures  by  contract  or  otherwise 
and  bill  yon  for  the  cost. 

6.  Elxtensions.  General  condition  1 
establishes  a  time  limit  for  the  completion  of 
the  activity  authorized  by  this  permit.  Unless 
there  are  circumstances  requiring  either  a 
prompt  completion  of  the  authorized  activity 
or  a  reevaluation  of  the  public  interest 
dedsioa  the  Corps  will  normally  give 
favorable  consideration  to  a  request  for  an 
extension  of  this  time  limit 

Your  signature  below,  as  permittee, 
indicates  that  you  accept  and  agree  to 
comply  with  the  terms  and  conditions  of  this 
permit 

(Permittee) 


(Date) 

This  pennit  becomes  effective  when  the 
Federal  official,  designated  to  act  for  the 
Secretary  of  the  Army,  has  signed  bekrw. 

(District  Engineer) 

(Date) 

When  the  structures  or  work  authorized  by 
this  permit  are  still  in  existence  at  the  time 
the  property  is  transferred,  the  terms  and 
conditions  of  this  permit  will  continue  to  be 
binding  on  the  new  owner(s)  of  the  property. 
To  validate  the  transfer  of  this  permit  and  die 
associated  liabilities  associated  with 
compliance  with  its  terms  and  conditions, 
have  the  transferee  sign  and  date  below. 

(Transferee)         | 

(Date) 

B.  Special  Conditions.  No  special 
conditions  will  be  preprinted  on  the  permit 
form.  The  followftig  and  other  special 
conditions  should  be  added,  as  appropriate, 
in  the  space  provided  after  the  general 
conditions  or  on  •  referenced  continuation 
sheet: 

1.  Your  use  of  the  permitted  activity  must 
not  interfere  with  the  public's  right  to  free 
navigation  on  all  navigable  waters  of  the 
United  States. 

2.  You  must  have  a  copy  of  this  permit 
available  on  the  vessel  used  for  the 
authorized  transportation  and  disposal  of 
dredged  material. 

3.  You  must  advise  this  office  in  writing,  at 
least  two  weeks  before  you  start 
maintenance  dredging  activities  under  the 
authority  of  this  permit. 

4.  You  must  install  and  maintain,  at  your 
expense,  any  safety  lights  and  signals 
prescribed  by  tha  United  States  Coast  Guard 
(USCG),  through  regulations  or  otherwise,  on 
your  authorized  facilities.  The  USCG  may  be 
reached  at  the  following  address  and 
telephone  number: 


5.  The  condition  below  will  be  used  when  a 
Corps  pennit  authorizes  an  artificial  reef,  an 
aerial  transmission  line,  a  submerged  cable 
or  pipeline,  or  a  structure  on  the  outer 
continental  shel£ 

National  Ocean  Service  (NOS)  has  been 
notified  of  this  aathorization.  You  must  notify 
NOS  and  this  office  in  writing,  at  least  two 
weeks  before  you  begin  work  and  upon 
completion  of  the  activity  authorized  by  this 
permit.  Your  notification  of  completion  must 
include  a  drawiqg  which  certifies  the  location 
and  configuration  of  the  completed  activity  (a 
certified  permit  drawing  may  be  used). 
Notifications  to  NOS  will  be  sent  to  the 
following  address:  The  Director,  National 
Ocean  Service  (N/CG  222),  Rockville, 
Maryland  20852. 

6.  The  following  condition  should  be  used 
for  every  permit  where  legal  recordation  of 
the  pennit  would  be  reasonably  practicable 
and  recordation  could  put  a  subsequent 
purchaser  or  owner  of  property  on  notice  of 
permit  coaditioas. 


You  must  take  the  actions  required  to 
record  this  pennit  witk  the  Registrar  of  Deeds 
or  other  appropriate  official  charged  with  the 
responsibility  {or  maintaining  records  of  title 
to  or  interest  in  real  property. 

Appendix  B — [Resarvsd)  (For  Future 
NEPA  Regulatku) 

Appendix  C — [Reserved]  (For  Historic 
Properties  Regulation) 

PART  326— ENFORCEMENT 

Sec. 

326.1  Purpose. 

326.2  Pohcy. 

326.3  Unauthorized  activities. 

326.4  Supervision  of  authorized  activities. 

326.5  Legal  action. 

Authority:  33  U.S.C.  401  et  seq^  33  U.S.C. 
1344;  33  U.S.C.  1413. 

§  326.1    Purpoee. 

This  Part  prescribes  enforcement 
policies  (§  326.2)  and  procedures 
applicable  to  activities  performed 
without  required  Department  of  the 
Army  permits  (§  320.3]  and  to  activities 
not  in  compliance  with  the  terms  and 
conditions  of  issued  Department  of  the 
Army  permits  (§  326.4].  Procedures  for 
initiating  legal  actions  are  prescribed  in 
S  326.5.  Nothing  contained  in  this  Part 
shall  establish  a  non-discretionary  duty 
on  the  part  of  district  engineers  nor  shall 
deviation  from  these  procedures  give 
rise  to  a  private  right  of  action  against  a 
district  engineer. 

S  326.2    Policy. 

Enforcement,  as  part  of  the  overall 
regulatory  program  of  the  Corps,  is 
based  on  a  policy  of  regulating  the 
waters  of  the  United  States  by 
discouraging  activities  that  have  not 
been  properly  authorized  and  by 
requiring  corrective  measures,  where 
appropriate,  to  ensure  those  waters  are 
not  misused  and  to  maintain  the 
integrity  of  the  program.  There  are 
several  methods  ditcussed  in  the 
remainder  of  this  part  which  can  be 
used  either  singly  or  in  combination  to 
implement  this  policy,  while  making  the 
most  effective  use  of  the  enforcement 
resources  available.  As  EPA  has 
independent  enforcement  authority 
under  the  Clean  Water  Act  for 
unauthorized  discharges,  the  district 
engineer  should  normally  coordinate 
with  EPA  to  detem^ne  the  most 
effective  and  efficient  manner  by  which 
resolution  of  a  section  404  violation  can 
be  achieved. 

§  326.3    Unauthorized  activities. 

(a)  Surveillance.  To  detect 
unauthorized  activities  requiring 
permits,  district  engineers  should  make 
the  best  use  of  all  available  resources. 
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Corps  employees;  members  of  the 
public;  and  representatives  of  state, 
local,  and  other  Federal  agencies  should 
be  encouraged  to  report  suspected 
violations.  Additionally,  district 
engineers  should  consider  developing 
joint  surveillance  procedures  with 
Federal,  ptate,  or  local  agencies  having 
similar  regulatory  responsibilities, 
special  expertise,  or  interest. 

(b)  Initial  investigation.  District 
engineers  should  take  steps  to 
investigate  suspected  violations  in  a 
timely  manner.  The  scheduling  of 
investigations  will  reflect  the  nature  and 
location  of  the  suspected  violations,  the 
anticipated  impacts,  and  the  most 
effective  use  of  inspection  resources 
available  to  the  district  engineer.  These 
investigations  should  confirm  whether  a 
violation  exists,  and  if  so,  will  identify 
the  extent  of  the  violation  and  the 
parties  responsible. 

(c)  Formal  notifications  to  parties 
responsible  for  violations.  Once  the 
district  engineer  has  determined  that  a 
violation  exists,  he  should  take 
appropriate  steps  to  notify  the 
responsible  parties. 

(1)  If  the  violation  involves  a  project 
that  is  not  complete,  the  district 
engineer's  notiflcation  should  be  in  the 
form  of  a  cease  and  desist  order 
prohibiting  any  further  work  pending 
resolution  of  the  violation  in  accordance 
with  the  procedures  contained  in  this 
part.  See  paragraph  (c)(4)  of  this  section 
for  exception  to  this  procedure. 

(2)  If  the  violation  involves  a 
completed  project,  a  cease  and  desist 
order  should  not  be  necessary. 
However,  the  district  engineer  should 
still  notify  the  responsible  parties  of  the 
violation. 

(3)  All  notifications,  pursuant  to 
paragraphs  (c)  (1)  and  (2)  of  this  section, 
should  identify  the  relevant  statutory 
authorities,  indicate  potential 
enforcement  consequences,  and  direct 
the  responsible  parties  to  submit  any 
additional  information  that  the  district 
engineer  may  need  at  that  time  to 
determine  what  course  of  action  he 
should  pursue  in  resolving  the  violation; 
further  information  may  be  requested,  as 
needed,  in  the  future. 

(4)  In  situations  which  would,  if  a 
violation  were  not  involved,  qualify  for 
emergency  procedures  pursuant  to  33 
CFR  Part  325.2(e)(4),  the  district  engineer 
may  decide  it  would  not  be  appropriate 
to  direct  that  the  unauthorized  work  be 
stopped.  Therefore,  in  such  situations, 
the  district  engineer  may,  at  his 
discretion,  allow  the  work  to  continue, 
subject  to  appropriate  limitations  and 
conditions  as  he  may  prescribe,  while 
the  violation  is  being  resolved  in 


accordance  with  the  procedures 
contained  in  this  part. 

(5)  When  an  unauthorized  activity 
requiring  a  permit  has  been  undertaken 
by  American  Indians  (including  Alaskan 
natives,  Eskimos,  and  Aleuts,  but  not 
including  Native  Hawaiians)  on 
reservation  lands  or  in  pursuit  of 
specific  treaty  rights,  the  district 
engineer  should  use  appropriate  means 
to  coordinate  proposed  directives  and 
orders  with  the  Assistant  Chief  Counsel 
for  Indian  Affairs  (DAEN-CCI). 

(6)  When  an  unauthorized  activity 
requiring  a  permit  has  been  undertaken 
by  an  official  acting  on  behalf  of  a 
foreign  government,  the  district  engineer 
should  use  appropriate  means  to 
coordinate  proposed  directives  and 
orders  with  the  Office,  Chief  of 
Engineers,  ATTN:  DAEN-CCK. 

(d)  Initial  corrective  measures.  (1)  The 
district  engineer  should,  in  appropriate 
cases,  depending  upon  the  nature  of  the 
impacts  associated  with  the 
unauthorized,  completed  work,  solicit 
the  views  of  the  Environmental 
Protection  Agency;  the  U.S.  Fish  and 
Wildlife  Service;  the  National  Marine 
Fisheries  Service,  and  other  Federal, 
state,  and  local  agencies  to  facilitate  his 
decision  on  what  initial  corrective 
measures  are  required.  If  the  district 
engineer  determines  as  a  result  of  his 
investigation,  coordination,  and 
preliminary  evaluation  that  initial 
corrective  measures  are  required,  he 
should  issue  an  appropriate  order  to  the 
parties  responsible  for  the  violation.  In 
determining  what  initial  corrective 
measures  are  required,  the  district 
engineer  should  consider  whether 
serious  jeopardy  to  life,  property,  or 
important  public  resources  (see  33  CFR 
Part  320.4)  may  be  reasonably 
anticipated  to  occur  during  the  period 
required  for  the  ultimate  resolution  of 
the  violation.  In  his  order,  the  district 
engineer  will  specify  the  initial 
corrective  measures  required  and  the 
time  limits  for  completing  this  work.  In 
unusual  cases  where  initial  corrective 
measures  substantially  eliminate  all 
current  and  future  detrimental  impacts 
resulting  from  the  unauthorized  work, 
further  enforcement  actions  should 
normally  be  unnecessary.  For  all  other 
cases,  the  district  engineer's  order 
should  normally  specify  that  compliance 
with  the  order  will  not  foreclose  the 
Government's  options  to  initiate 
appropriate  legal  action  or  to  later 
require  the  submission  of  a  permit 
application. 

(2)  An  order  requiring  initial 
corrective  measures  that  resolve  the 
violation  may  also  be  issued  by  the 
district  engineer  in  situations  where  the 
acceptance  or  processing  of  an  after-the- 


fact  permit  application  is  prohibited  or 
considered  not  appropriate  pursuant  to 
§  326.3(e)(1)  (iii)-(iv)  below.  However, 
such  orders  will  be  issued  only  when  the 
district  engineer  has  reached  an 
independent  determination  that  such 
measures  are  necessary  and 
appropriate. 

(3)  It  will  not  be  necessary  to  issue  a 
Corps  permit  in  connection  with  initial 
corrective  measures  undertaken  at  the 
direction  of  the  district  engineer. 

(e)  After-the-fact  permit  applications. 
(1)  Following  the  completion  of  any 
required  initial  corrective  measures,  the 
district  engineer  will  accept  an  after-the- 
fact  permit  application  unless  he 
determines  that  one  of  the  exceptions 
listed  in  subparagraphs  i-iv  below  is 
applicable.  Applications  for  after-the- 
fact  permits  will  be  processed  in 
accordance  with  the  applicable 
procedures  in  33  CFR  Parts  320-325. 
Situations  where  no  permit  application 
will  be  processed  or  where  the 
acceptance  of  a  permit  application  must 
be  deferred  are  as  follows: 

(i)  No  permit  application  will  be 
processed  when  restoration  of  the 
waters  of  the  United  States  has  been 
completed  that  eliminates  current  and 
future  detrimental  impacts  to  the 
satisfaction  of  the  district  engineer, 
(ii)  No  permit  application  will  be 
accepted  in  connection  with  a  violation 
where  the  district  engineer  determines 
that  legal  action  is  appropriate 
(S  328.5(a))  until  such  legal  action  has 
been  completed. 

(iii)  No  permit  application  will  be 
accepted  where  a  Federal,  state,  or  local 
authorization  or  certification,  required 
by  Federal  law,  has  already  been 
denied. 

(iv)  No  permit  application  will  be 
accepted  nor  will  the  processing  of  an 
apphcation  be  continued  when  the 
district  engineer  is  aware  of 
enforcement  litigation  that  has  been 
initiated  by  other  Federal,  state,  or  local 
regulatory  agencies,  unless  he 
determines  that  concurrent  processing  of 
an  after-the-fact  permit  application  is 
clearly  appropriate. 

(2)  Upon  completion  of  his  review  in 
accordance  with  33  CFR  Parts  320-325, 
the  district  engineer  will  determine  if  a 
permit  should  be  issued,  with  special 
conditions  if  appropriate,  or  denied.  In 
reaching  a  decision  to  issue,  he  must 
determine  that  the  work  involved  is  not 
contrary  to  the  public  interest,  and  if 
section  404  is  applicable,  that  the  work 
also  complies  with  the  Environmental 
Protection  Agency's  section  404(b)(1) 
guidelines.  If  he  determines  that  a  denial 
is  warranted,  his  notification  of  denial 
should  prescribe  any  final  corrective 
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actions  required.  His  notification  should 
also  establish  a  reasonable  period  of 
time  for  the  applicant  to  complete  such 
actions  unless  he  determines  that  further 
information  is  required  before  the 
corrective  measures  can  be  specified.  If 
further  information  is  required,  the  final 
corrective  measures  may  be  specified  at 
a  later  date.  If  an  applicant  refuses  to 
undertake  prescribed  corrective  actions 
ordered  subsequent  to  permit  denial  or 
refuses  to  accept  a  conditioned  permit, 
the  district  engineer  may  initiate  legal 
action  in  accordance  with,  i  326.5. 

(f)  Combining  steps.  The  procedin^l 
steps  in  this  section  are  in  die  normal 
sequence.  However,  these  regulations 
do  not  prohibit  the  streamlining  of  the 
enforcement  process  through  the 
combining  of  steps. 

(g)  Coordination  with  EPA.  In  all 
cases  where  the  district  engineer  is 
aware  that  EPA  is  considering 
enforcement  action,  he  should 
coordinate  witt  EPA  to  attempt  to  avoid 
conflict  or  dupKcatimL  Such 
coordination  appKes  to  interim 
protective  measures  and  after-the-fact 
permitting,  as  well  as  to  appropriate 
legal  enforcement  actions. 

S336.4    SapwviaiOAolaiitliorizMl 
acUvlUes. 

(a)  Inspections.  District  ei^ineers  will, 
at  their  discretion,  take  reasonable 
measures  to  inspect  permitted  activities, 
as  required,  to  ensure  that  these 
activities  comply  with  specified  terms 
and  conditions.  To  supplement 
inspections  by  their  enforcement 
personnel,  district  engineers  should 
encourage  their  other  personnel: 
members  of  the  public;  and  interested 
state,  local,  and  other  Federal  agency 
representatives  to  report  su^ected 
violations  of  Corps  permits.  To  facilitate 
inspections,  district  engineers  will,  in 
appropriate  cases,  require  that  copies  of 
ENG  Form  4336  be  posted  conspicuously 
at  the  sites  of  authorized  activities  and 
will  make  available  to  all  interested 
persons  information  on  the  terms  and 
conditions  of  issued  permits^  The  U.S. 
Coast  Guard  will  inspect  permitted 
ocean  dumping  activities  pursuant  to 
section  107(c]  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 
as  amended. 

(b)  Inspection  limitations.  Section 
328.4  does  not  establish  a  non- 
discretionary  duty  to  inject  permitted 
activities  for  safety,  sound  engineering 
practices,  or  interference  with  other 
permitted  or  unpermitted  structures  or 
uses  in  the  area.  Further,  the  regulations 
implementing  the  Corps  regulatory 
program  do  not  establish  a  non- 
discretionary  duty  to  inspect  permitted 
activities  for  any  other  purpose. 


(c)  Inspection  expenses.  The  expenses 
incurred  in  connection  with  the 
inspection  of  permitted  activities  will 
normally  be  paid  by  the  Federal 
Government  unless  daily  supervision  or 
other  unusual  expenses  are  involved.  In 
such  unusual  cases,  the  district  engineer 
may  condition  permits  to  require 
permittees  to  pay  inspection  expenses 
pursuant  to  the  authority  contained  in 
Section  9701  of  Pub  L  97-258  (33  U.S.C. 
9701}.  The  collection  and  disposition  of 
inspection  expense  funds  obtained  from 
applicants  will  be  administered  in 
accordance  with  the  relevant  Corps 
regulations  governing  such  funds. 

(d)  Non-compliance.  If  a  district 
engineer  determines  that  a  permittee  has 
violated  the  terns  or  conditions  of  the 
permit  and  that  the  violation  is 
sufficiently  seriaus  to  require  an 
enforcement  action,  then  he  should, 
unless  at  his  diafyetion  he  deems  it 
inappropriate:  (1)  First  contact  the 
permittee;  (2)  request  corrected  plans 
reflecting  actual  work,  if  needed;  and  (3) 
attempt  to  resolve  the  violation. 
Resolution  of  the  violaticHi  may  take  the 
form  of  the  penaitted  project  being 
voluntarily  brought  into  compUance  or 
of  a  permit  modification  (33  CFR 
32S.7(b)].  If  a  matually  agreeable 
solution  cannot  be  reached,  a  written 
order  requiring  compliance  should 
normally  be  issued  and  deUvered  by 
personal  service.  Issuance  of  an  order  is 
not,  however,  a  prerequisite  to  legal 
action.  If  an  order  is  issued,  it  will 
specify  a  time  period  of  not  more  than 
30  days  for  bringing  the  permitted 
project  ipto  compliance,  and  a  copy  will 
be  sent  to  the  appropriate  state  official 
pursuant  to  section  404(s}(2]  of  the 
Clean  Water  Act.  If  the  permittee  fails 
to  comply  with  fiie  order  within  the 
specified  period  of  time,  the  district 
engineer  may  consider  using  the 
suspension/revocation  procedures  in  33 
CFR  325.7(c)  and/or  he  may  recommend 
legal  action  in  accordance  with  S  326.5. 

S  326.5    Lagal  action. 

(a)  General.  For  cases  the  district 
engineer  determines  to  be  appropriate, 
he  will  recommend  criminal  or  civil 
actions  to  obtain  penalties  for 
violations,  compliance  with  the  ocders 
and  directives  he  has  issued  pursuant  to 
S  §  326J  and  320.4,  or  other  relief  as 
appropriate.  Appropriate  cases  for 
criminal  or  civil  action  include,  but  are 
not  limited  to,  Eolations  which,  in  the 
district  engineer's  opinion,  are  willfuL 
repeated,  Qagrant,  or  of  substantial 
impact 

(b)  Preparation  of  case.  If  the  district 
engineer  determines  that  legal  action  is 
appropriate,  he  will  prepare  a  litigation 
report  or  such  other  documentation  that 


he  and  the  local  U.S.  Attorney  have 
mutually  agreed  to,  which  contains  an 
analysis  of  the  information  obtained 
during  his  investigation  of  the  violation 
or  during  the  processing  of  a  permit 
application  and  a  recommendation  of 
appropriate  legal  action.  The  litigation 
report  or  alternative  documentation  will 
also  recommend  what,  if  any. 
restoration  or  mitigative  measures  are 
required  and  will  provide  the  rationale 
for  any  such  recommendation. 

(c)  Referral  to  the  local  U.S.  Attorney. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  district  engineers  are 
authorized  to  refer  cases  directiy  to  the 
U.S.  Attorney.  Because  of  the  unique 
legal  system  in  the  Trust  Territories,  all 
cases  over  which  the  Department  of 
Justice  has  no  authority  will  be  referred 
to  the  Attorney  General  for  the  trust 
Territories.  Information  copies  of  all 
letters  of  referral  shall  be  forwarded  to 
the  appropriate  division  counsel,  the 
Office.  Chief  of  Engineers,  ATTN: 
DAEN-CCK.  the  Office  of  the  Assistant 
Secretary  of  the  Army  (Civil  Works), 
and  the  Chief  of  the  Environmental 
Defense  Section,  Lands  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice. 

(d)  Referral  to  the  Office,  Chief  of 
Engineers.  District  engineers  will 
forward  litigation  reports  with 
recommendations  tla-ough  division 
offices  to  the  Office,.  Chief  of  Engineers, 
ATTN:  DAEN-CCK,  for  all  cases  that 
qualify  imder  the  following  criteria: 

(1)  Significant  precedential  or 
controversial  questions  of  law  or  fact; 

(2)  Requests  for  elevation  to  the 
Washington  level  by  the  Department  of 
Justice; 

(3)  Violations  of  section  9  of  the 
Rivers  and  Harbors  Act  of  1899; 

(4)  Violations  of  section  103  the 
Marine  Protection,  Research  and 
Sanctuaries  Act  of  1072; 

(5)  All  cases  involving  violations  by 
American  Indians  (original  of  litigation 
report  to  OAEN-CCI  with  copy  to 
DAEN-CCK)  on  reservation  lands  or  in 
pursuit  of  specific  treaty  rights; 

(6)  All  cases  involving  violations  by 
officials  acting  on  behaUf  of  foreign 
governments;  and 

(7)  Cases  requiring  action  pursuant  to 
paragraph  (e)  of  this  section. 

(e)  Legal  option  not  available.  In 
cases  where  the  local  U.S.  Attorney 
declines  to  take  legal  action,  it  would  be 
appropriate  for  the  district  engineer  to 
close  the  enforcement  case  record 
unless  he  believes  that  the  case 
warrants  special  attentioiL  In  that 
situation,  be  is  encouraged  to  forward  a 
litigation  report  to  tie  Office.  Chief  of 
Engineers.  ATTN:  DAEN-CCK.  for 
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direct  coordination  through  the  Office  of 
the  Assistant  Secretary  of  the  Aimy 
(Civil  Works)  with  the  Department  of 
Justice.  Further,  the  case  record  should 
not  be  closed  if  the  district  engineer 
anticipates  that  further  administrative 
enforcement  actions,  taken  in 
accordance  with  the  procedures 
prescribed  in  this  part  will  identify 
remedial  measures  which,  if  not 
complied  with  by  the  parties  responsible 
for  the  violation,  will  result  in 
appropriate  legal  action  at  a  later  date. 

PART  327— PUBLIC  HEARINGS 


SwCt 

327.1  Purpose. 

327.2  Applicability. 

327.3  Definitions. 

327.4  General  policies. 

327.5  Presiding  officer. 

327.6  Legal  adviser. 

327.7  Representation. 

327.8  Conduct  of  hearings. 

327.9  Filing  of  transcript  of  the  public 
hearing. 

327.10  Authority  of  the  presiding  ofRcer. 

327.11  PubUc  notice. 

Authority:  33  U.S.C.  1344:  33  U.S.C.  1413. 

§  327.1     PurpoM. 

This  regulation  prescribes  the  policy, 
practice  and  procedures  to  be  followed 
by  the  U.S.  Army  Corps  of  Engineers  in 
the  conduct  of  public  hearings 
conducted  in  the  evaluation  of  a 
proposed  DA  permit  action  or  Federal 
project  as  defined  in  S  327.3  of  this  Part 
including  those  held  pursuant  to  section 
404  of  the  Clean  Water  Act  (33  U.S.C. 
1344)  and  section  103  of  the  Marine 
Protection.  Research  and  Sanctuaries 
Act  (MPRSA),  as  amended  (33  U.&C. 
1413). 

§327.2    Applicabiltty. 

This  regulation  is  appUcable  to  all 
divisions  and  districts  responsible  for 
the  conduct  of  public  hearings. 

5327.3    DefinMons. 

(a)  Public  hearing  means  a  public 
proceeding  conducted  for  the  purpose  of 
acquiring  information  or  evidence  which 
will  be  considered  in  evaluating  a 
proposed  DA  permit  action,  or  Federal 
project,  and  which  affords  the  public  an 
opportimity  to  present  their  views, 
opinions,  and  information  on  such 
permit  actions  or  Federal  projects. 

(b)  Permit  action,  as  used  herein 
means  the  evaluation  of  and  decision  on 
an  application  for  a  DA  permit  pursuant 
to  sections  9  or  10  of  the  Rivers  and 
Harbors  Act  of  1899,  section  404  of  the 
Clean  Water  Act,  or  section  103  of  the 
MPRSA,  as  amended,  or  the 
modification,  suspension  or  revocation 
of  any  DA  permit  (see  33  CFR  325^). 


(c)  Federal  project  means  a  Corps  of 
Engineers  project  (work  or  activity  of 
any  nature  for  any  purpose  whidi  ia  to 
be  performed  by  the  Chief  of  Engineers 
pursuant  to  Congressional 
authorizations)  involving  the  discharge 
of  dredged  or  fill  material  into  waters  of 
the  United  States  or  the  transportation 
of  dredged  material  for  the  purpose  of 
dumping  it  in  ocean  waters  subject  to 
section  404  of  the  Clean  Water  Act.  or 
section  103  of  the  MPRSA. 

9327.4    General  poOciM. 

(a)  A  public  hearing  will  be  held  in 
connection  with  the  consideration  of  a 
DA  permit  application  or  a  Federal 
project  whenever  a  public  hearing  is 
needed  for  making  a  decision  on  such 
permit  application  or  Federal  project  In 
addition,  a  public  hearing  may  be  held 
when  it  is  proposed  to  modify  or  revoke 
a  permit  (See  33  CFR  325.7), 

(b)  Unless  the  public  notice  specifies 
that  a  public  hearing  will  be  held,  any 
person  may  request  in  writing,  within 
the  comment  period  specified  in  the 
public  notice  on  a  DA  permit  application 
or  on  a  Federal  project  that  a  public 
hearing  be  held  to  consider  the  material 
matters  at  issue  in  the  permit 
application  or  with  respect  to  Federal 
project  Upon  receipt  of  any  such 
request  stating  with  particularity  the 
reasons  for  holding  a  public  hearing,  the 
district  engineer  may  expeditiously 
attempt  to  resolve  the  issues  informally. 
Otherwise,  he  shall  prompdy  set  a  time 
and  place  for  the  public  hearing,  and 
give  due  notice  thereof,  as  prescribed  in 
S  327.11  of  this  Part  RequesU  for  a 
public  hearing  under  this  paragraph 
shall  be  granted,  unless  the  district 
engineer  determines  that  the  issues 
raised  are  insubstantial  or  there  is 
otherwise  no  valid  interest  to  be  served 
by  a  hearing.  The  district  engineer  will 
make  such  a  determination  in  writing, 
and  communicate  his  reasons  therefor  to 
all  requesting  parties.  Comments 
received  as  form  letters  or  petitions  may 
be  acknowledged  as  a  group  to  the 
person  or  organization  responsible  for 
the  form  letter  or  petition. 

(c)  In  case  of  doubt  a  public  hearing 
shall  be  held.  HQDA  has  the 
discretionary  power  to  require  hearings 
in  any  case. 

(d)  In  fixing  the  time  and  place  for  a 
hearing,  the  convenience  and  necessity 
of  the  hiterested  pubUc  will  be  duly 
considered. 

S  327.5    PrMidng  offlMr. 

(a)  The  district  engineer,  in  whose 
district  a  matter  arises,  shall  normally 
serve  as  the  presiding  of&er.  When  the 
district  engineer  is  unable  to  serve,  he 
may  designate  the  deputy  district 


engineer  or  other  qualified  person  as 
presiding  officer,  in  cases  ^  unusual 
interest  the  Chief  of  Engineers  or  the 
division  engineer  may  appoint  such 
person  as  he  deems  appropriate  to  serve 
as  the  i»esiding  officer. 

(b)  The  presiding  officer  shall  include 
in  the  administrative  record  of  the 
permit  action  the  request  or  requests  for 
the  hearing  and  any  data  or  material 
submitted  in  justification  thereof, 
materials  submitted  in  opposition  to  or 
in  support  of  the  proposed  action,  the 
hearing  transcript  and  such  other 
material  as  may  be  relevant  or  pertinent 
to  the  subject  matter  of  the  hearing.  The 
administrative  record  shall  be  available 
for  public  inspection  with  the  exception 
of  material  exempt  tram  disclosure 
under  the  Freedom  of  Information  Act 


S  327.8 

At  each  public  hearing,  the  district 
counsel  or  his  designee  may  serve  as 
legal  advisor  to  the  presiding  officer.  In 
appropriate  circumstances,  the  district 
engineer  may  waive  the  requirement  for 
a  legal  advisor  to  be  present 

9  327.7    Representation. 

At  the  pubUc  hearing,  any  person  may 
appear  on  his  own  behalf,  or  may  be 
represented  by  coimsel,  or  by  other 
representatives. 

9327.S    Conduct  Of  hearings. 

(a)  The  presiding  officer  shall  make  an 
opening  statement  outlining  the  purpose 
of  the  hearing  and  prescribing  the 
general  procedures  to  be  followed. 

(b)  Hearings  shall  be  conducted  by  the 
presiding  officer  in  an  orderly  but 
expeditious  manner.  Any  person  shall 
be  permitted  to  submit  oral  or  written 
statements  concerning  the  subject 
matter  of  the  hearing,  to  call  wtnesses 
who  may  present  oral  or  written 
statements,  and  to  present 
recommendations  as  to  an  appropriate 
decision.  Any  person  may  present 
written  statements  for  the  hearing 
record  prior  to  the  time  the  hearing 
record  is  closed  to  pubhc  submissions, 
and  may  present  proposed  findings  and 
recommendations.  The  presiding  officer 
shall  afford  participants  a  reasonable 
opportunity  for  rebuttal. 

(c)  The  presiding  officer  shall  have 
discretion  to  establish  reasonable  limits 
upon  the  time  allowed  for  statements  of 
witnesses,  for  arguments  of  parties  or 
their  counsel  or  representatives,  and 
upon  the  number  of  rebuttals. 

(d)  Cross-examination  of  witnesses 
shall  not  be  permitted. 

(e)  All  public  hearings  shall  be 
reported  verbatim.  Copies  of  the 
transcripts  of  proceedings  may  be 
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purchased  by  aiiy  penon  from  the  Corps 
of  Engineers  or  the  reporter  of  such 
hearing.  A  copy  will  be  available  for 
public  inspection  at  the  office  of  the 
appropriate  district  engineer. 

(f]  All  written  statements,  charts, 
tabulations,  and  similar  data  offered  in 
evidence  at  the  hearing  shall,  subject  to 
exclusion  by  the  presiding  officer  for 
reasons  of  redundancy,  be  received  in 
evidence  and  shall  constitute  a  part  of 
the  record. 

(g)  The  presiding  officer  shall  allow  a 
period  of  not  less  Uian  10  days  after  the 
close  of  the  public  hearing  for 
submission  of  written  conunents. 

(h)  In  appropriate  cases,  the  district 
engineer  may  participate  in  joint  public 
hearings  with  other  Federal  or  state 
agencies,  provided  the  procedures  of 
those  hearings  meet  the  requirements  of 
this  regulation.  In  those  cases  in  which 
the  other  Federal  or  state  agency  allows 
a  cross-examination  in  its  public 
hearing,  the  district  engineer  may  still 
participate  in  the  joint  public  hearing 
but  shall  not  require  cross  examination 
as  a  part  of  his  participation. 

§327.9    Filing  of  th«  transcript  of  ttw 
putiHc  hearing. 

Where  the  presiding  officer  is  the 
initial  action  authority,  the  transcript  of 
the  public  hearing,  together  with  all 
evidence  introduced  at  the  public 
hearing,  shall  be  made  a  part  of  the 
administrative  record  of  Uie  permit 
action  or  Federal  project.  The  initial 
action  authority  shall  fully  consider  the 
matters  discussed  at  the  public  hearing 
in  arriving  at  his  initial  decision  or 
reconmiendation  and  shall  address,  in 
his  decision  or  reconunendation,  all 
substantial  and  valid  issues  presented  at 
the  hearing.  Where  a  person  other  than 
the  initial  action  authority  serves  as 
presiding  officer,  such  person  shall 
forward  the  transcript  of  the  public 
hearing  and  all  evidence  received  in 
connection  therewith  to  the  initial  action 
authority  together  with  a  report 
summarizing  the  issues  covered  at  the 
hearing.  The  report  of  the  presiding 
officer  and  the  transcript  of  the  public 
hearing  and  evidence  submitted  thereat 
shall  in  such  cases  be  fully  considered 
by  the  initial  action  authority  in  making 
his  decision  or  recommendation  to 
higher  authority  as  to  such  permit  action 
or  Federal  project. 

S  327.10    Authority  of  ttw  prMMing  offlcer. 

Presiding  officers  shall  have  the 
following  authority: 

(a)  To  regulate  the  course  of  the 
hearing  including  the  order  of  all 
sessions  and  the  scheduling  thereof, 
after  any  initial  session,  and  the 


recessing,  reconvening,  and 
adjournment  thereof;  and 

(b)  To  take  any  other  action  necessary 
or  appropriate  to  the  discharge  of  the 
duties  vested  tn  them,  consistent  with 
the  statutory  or  other  authority  under 
which  the  Chief  of  Engineers  functions, 
and  with  the  policies  and  directives  of 
the  Chief  of  Engineers  and  the  Secretary 
of  the  Army. 

§327.11    Public  notice. 

(a)  Public  notice  shall  be  given  of  any 
public  hearing  to  be  held  pursuant  to 
this  regulation.  Such  notice  should 
normally  provide  for  a  period  of  not  less 
than  30  days  following  the  date  of  public 
notice  during  which  time  interested 
parties  may  prepiare  themselves  for  the 
hearing.  Notice  shall  also  be  given  to  all 
Federal  agencies  affected  by  the 
proposed  action,  and  to  state  and  local 
agencies  and  other  pariies  having  an 
interest  in  the  subject  matter  of  the 
hearing.  Notice  shall  be  sent  to  all 
persons  requesting  a  hearing  and  shall 
be  posted  in  appropriate  government 
buildings  and  provided  to  newspapers  of 
general  circulation  for  publication. 
Comments  received  as  form  letters  or 
petitions  may  be  acknowledged  as  a 
group  to  the  person  or  organization 
responsible  for  the  form  letter  or 
petition. 

(b)  The  notice  shall  contain  time, 
place,  and  nature  of  hearing;  the  legal 
authority  and  jurisdiction  under  which 
the  hearing  is  held;  and  location  of  and 
availability  of  the  draft  environmental 
impact  statement  or  environmental 
assessment. 

PART  328~i:>EFINITION  OF  WATERS 
OF  THE  UNITED  STATES 


Sec 

328.1 

328.2 

328.3 

328.4 

328.5 


Purpose. 
General  scope. 
Definitions. 
Limits  of  jurisdiction. 
Changes  in  limits  of  waters  of  the 
United  States. 
Authority:  33  U.S.C.  1344. 


§  328.1    PurpoM. 

This  section  defmes  the  term  "waters 
of  the  United  States"  as  it  applies  to  the 
jurisdictional  limits  of  the  authority  of 
the  Corps  of  Qigineers  under  the  Clean 
Water  Act.  It  prescribes  the  policy, 
practice,  and  procedures  to  be  used  in 
determining  the  extent  of  jurisdiction  of 
the  Corps  of  Qigineers  concerning 
"waters  of  the  United  States."  The 
terminology  used  by  section  404  of  the 
Clean  Water  Act  includes  "navigable 
waters"  which  is  defmed  at  section 
502(7)  of  the  Act  as  "waters  of  the 
United  States  including  the  territorial 
seas."  To  provide  clarity  and  to  avoid 


confusion  with  other  Corps  of  Engineer 
regulatory  programs,  the  term  "waters  of 
the  United  States"  is  used  throughout  33 
CFR  Parts  320-330.  This  section  does  not 
apply  to  authoritias  under  the  Rivers 
and  Harbors  Act  of  1899  except  that 
some  of  the  same  waters  may  be 
regulated  imder  both  statutes  (see  33 
CFR  Parts  322  and  329). 

§  328.2    General  scope. 

Waters  of^the  United  States  include 
those  watere  listed  in  §  328.3(a).  The 
lateral  limits  of  jurisdiction  in  those 
waters  may  be  divided  into  three 
categories.  The  categories  include  the 
territorial  seas,  tidal  waters,  and  non- 
tidal  waters  (see  33  CFR  328.4  (a),  (b), 
and  (c),  respectively). 

§328.3    Definitlona. 

For  the  purpose  of  this  regulation 
these  terms  are  defined  as  follows: 

(a)  The  term  "waters  of  the  United 
States"  means 

(1)  All  waters  which  are  currently 
used,  or  were  used  in  the  past,  or  may 
be  susceptible  to  use  in  interstate  or 
foreign  commerce,  including  all  waters 
which  are  subject  to  the  ebb  and  flow  of 
the  tide; 

(2)  All  interstate  waters  including 
interstate  wetlands; 

(3)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  wetlands,  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds,  the  use,  degradation  or 
destruction  of  which  could  affect 
interstate  or  foreign  commerce  including 
any  such  waters: 

(i)  Which  are  or  could  be  used  by 
interstate  or  forei^i  travelers  for 
recreational  or  other  purposes;  or 

(ii)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or 

(iii)  Which  are  used  or  could  be  used 
for  industrial  purpose  by  industries  in 
interstate  commerce; 

(4)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  the  definition; 

(5)  Tributaries  of  waters  identified  in 
paragraphs  (a)  (1H4)  of  this  section; 

(6)  The  territorial  seas; 

(7)  Wetlands  adjacent  to  waters 
(other  than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs  (a) 
(l}-{6)  of  this  section. 

Waste  treatment  sfystems,  including 
treatment  ponds  or  lagoons  designed  to 
meet  the  requirements  of  CWA  (other 
than  cooling  ponds  as  defined  in  40  CFR 
123.11(m)  which  also  meet  the  criteria  of 
this  definition)  are  not  waters  of  the 
United  States. 
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(b)  The  term  "wetlands"  means  those 
areas  that  are  inundated  or  saturated  by 
surface  or  ground  water  at  a  frequency 
and  duration  sufficient  to  support,  and 
that  under  normal  circumstances  do 
support,  a  prevalence  of  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions.  Wetlands  generally 
include  swamps,  marshes,  bogs,  and 
similar  areas. 

(c)  The  term  "adjacent"  means 
bordering,  contiguous,  or  neighboring. 
Wetlands  separated  from  other  waters 
of  the  United  States  by  man-made  dikes 
or  barriers,  natural  river  berms,  beach 
dunes  and  the  like  are  "adjacent 
wetlands." 

(d)  The  term  "high  tide  line"  means 
the  line  of  intersection  of  the  land  with 
the  water's  surface  at  the  maximum 
height  reached  by  a  rising  tide.  The  high 
tide  line  may  be  determined,  in  the 
absence  of  actual  data,  by  a  Hne  of  oil  or 
scum  along  shore  objects,  a  more  or  less 
continuous  deposit  of  fine  shell  or  debris 
on  the  foreshore  or  berm,  other  physical 
markings  or  characteristics,  vegetation 
lines,  tidal  gages,  or  other  suitable 
means  that  dehneate  the  general  height 
reached  by  a  rising  tide.  The  Hne 
encompasses  spring  high  tides  and  other 
high  tides  that  occur  with  periodic 
frequency  but  does  not  include  storm 
surges  in  which  there  is  a  departure 
from  the  normal  or  predicted  reach  of 
the  tide  due  to  the  piling  up  of  water 
against  a  coast  by  strong  winds  such  as 
those  accompanying  a  hurricane  or 
other  intense  storm. 

(e)  The  term  "ordinary  high  water 
mark"  means  that  line  on  the  shore 
established  by  the  fluctuations  of  water 
and  indicated  by  physical 
characteristics  such  as  clear,  natural 
line  impressed  on  the  bank,  shelving, 
changes  in  the  character  of  soil, 
destruction  of  terrestrial  vegetation,  the 
presence  of  litter  and  debris,  or  other 
appropriate  means  that  consider  the 
characteristics  of  the  surrounding  areas. 

(f)  The  term  "tidal  waters"  means 
those  waters  that  rise  and  fall  in  a 
predictable  and  measurable  rhythm  or 
cycle  due  to  the  gravitational  pulls  of 
the  moon  and  sun.  Tidal  waters  end 
where  the  rise  and  fall  of  the  water 
surface  can  no  longer  be  practically 
measured  in  a  predictable  rhythm  due  to 
masking  by  hydrologic,  wind,  or  other 
effects. 

§328.4    Umlts  of  Jurisdiction. 

(a)  Territorial  Seas.  The  limit  of 
jurisdiction  in  the  territorial  seas  is 
measured  from  the  baseline  in  a 
seaward  direction  a  distance  of  three 
nautical  miles.  (See  33  CFR  329.12) 


(b)  Tidal  Waters  of  the  United  States. 
The  landward  limits  of  jurisdiction  in 
tidal  waters: 

(1)  Extends  to  the  high  tide  line,  or 

(2)  When  adjacent  non-tidal  waters  of 
the  United  States  are  present,  the 
jurisdiction  extends  to  the  limits 
identified  in  paragraph  (c)  of  this 
section. 

(c)  Non-Tidal  Waters  of  the  United 
States.  The  limits  of  jurisdiction  in  non- 
tidal  waters: 

(1)  In  the  absence  of  adjacent 
wetlands,  the  jurisdiction  extends  to  the 
ordinary  high  water  mark,  or 

(2)  When  adjacent  wetlands  are 
present  the  jurisdiction  extends  beyond 
the  ordinary  high  water  mark  to  the  limit 
of  the  adjacent  wetlands. 

(3)  When  the  water  of  the  United 
States  consists  only  of  wetlands  the 
jurisdiction  extends  to  the  limit  of  the 
wetland. 

S328.S    Changos  In  limits  of  waters  of  ttw 
Unitwl  StstM. 

Permanent  changes  of  the  shoreline 
configuration  result  in  similar 
alterations  of  the  boundaries  of  waters 
of  the  United  States.  Gradual  changes 
which  are  due  to  natural  causes  and  are 
perceptible  only  over  some  f>eriod  of 
time  constitute  changes  in  the  bed  of  a 
waterway  which  also  change  the 
boundaries  of  the  waters  of  the  United 
States.  For  example,  changing  sea  levels 
or  subsidence  of  land  may  cause  some 
areas  to  become  waters  of  the  United 
States  while  siltation  or  a  change  in 
drainage  may  remove  an  area  from 
waters  of  the  United  States.  Man-made 
changes  may  affect  the  limits  of  waters 
of  the  United  States;  however, 
permanent  changes  should  not  be 
presumed  imtil  the  particular 
circumstances  have  been  examined  and 
verified  by  the  district  engineer. 
Verification  of  changes  to  the  lateral 
limits  of  jurisdiction  may  be  obtained 
from  the  district  engineer. 

PART  329— DEFINITION  OF 
NAVIGABLE  WATERS  OF  THE  UNfTED 
STATES 

Cat 

329.1  Purpose. 

329.2  Apphcability. 

329.3  General  policies. 

329.4  General  definitions. 

329.5  General  scope  of  determination. 

329.6  Interstate  or  foreign  commerce. 

329.7  Intrastate  or  interstate  nature  of 
waterway. 

329.8  Improved  or  natural  conditions  of  the 
waterbody. 

329.9  Time  at  which  commerce  exists  or 
determination  is  made. 

329.10  Existence  of  obstructions. 


329.11  Geographic  and  jurisdictional  limits 
of  rivers  and  lakes. 

329.12  Geographic  and  jurisdictional  limits 
of  oceanic  and  tidal  waters. 

329.13  Geographic  limits:  shifting 
boimdaries. 

329.14  Determination  of  navigability. 

329.15  Inquiries  regarding  determinations. 

329.16  Use  and  maintenance  of  lists  of 
determinations. 

Autiwrity:  33  U.S.C.  401  et  seq. 

S3M.1     PurpoM. 

This  regulation  defines  the  term 
"navigable  waters  of  the  United  States" 
as  it  is  used  to  define  authorities  of  the 
Corps  of  Engineers.  It  also  prescribes 
the  policy,  practice  and  procedure  to  be 
used  in  determining  the  extent  of  the 
jurisdiction  of  the  Corps  of  Engineers 
and  in  answering  inquiries  concerning 
"navigable  waters  of  the  United  States." 
This  definition  does  not  apply  to 
authorities  under  the  Clean  Water  Act 
which  definitions  are  described  under  33 
CFR  Parts  323  and  328. 

S  329.2    Applicability. 

This  regulation  is  applicable  to  all 
Corps  of  Engineers  districts  and 
divisions  having  civil  works  ' 
responsibilities. 


9329.3    Genaral  poUcin. 

Precise  definitions  of  "navigable 
waters  of  the  United  States"  or 
"navigability"  are  ultimately  dependent 
on  judicial  interpretation  and  cannot  be 
made  conclusively  by  administrative 
agencies.  However,  the  policies  and 
criteria  contained  in  this  regulation  are 
in  close  conformance  with  the  tests  used 
by  Federal  courts  and  determinations 
made  under  this  regulation  are 
considered  binding  in  regard  to  the 
activities  of  the  Corps  of  Engineers. 

S  329.4    Genoral  definition. 

Navigable  waters  of  the  United  States 
are  those  waters  that  are  subject  to  the 
ebb  and  flow  of  the  tide  and/or  are 
presently  used,  or  have  been  used  in  the 
past  or  may  be  susceptible  for  use  to 
transport  interstate  or  foreign 
commerce.  A  determination  of 
navigability,  once  made,  applies 
laterally  over  the  entire  surface  of  the 
waterbody.  and  is  not  extinguished  by 
later  actions  or  events  which  impede  or 
destroy  navigable  capacity. 

§329.5    General  scope  of  determinatioa 

The  several  factors  which  must  be 
examined  when  making  a  determination 
whether  a  waterbody  is  a  navigable 
water  of  the  United  States  are  discussed 
in  detail  below.  Generally,  the  following 
conditions  must  be  satisfied: 
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(a)  Past,  present,  or  potential  presence 
of  interstate  or  foreign  commerce; 

(b)  Physical  capabilities  for  use  by 
commerce  as  in  paragraph  (a)  of  this 
section;  and 

(c)  Defined  geographic  limits  of  the 
waterbody. 

SS29A    lntaratal»orfor*igncomm«rc«. 

(a)  Nature  of  commerce:  type,  means, 
and  extent  of  use.  The  types  of 
commercial  use  of  a  waterway  are 
extremely  varied  and  will  depend  on  the 
character  of  the  region,  its  products,  and 
the  difficulties  or  dangers  of  navigation. 
It  is  the  waterbody's  capability  of  use  by 
the  public  for  purposes  of  transportation 
of  commerce  which  is  the  determinative 
factor,  and  not  the  time,  extent  or 
manner  of  that  use.  As  discussed  in 

9  329.9  of  this  Part,  it  is  suf^cient  to 
establish  the  potential  for  commercial 
use  at  any  past,  present,  or  future  time. 
Thus,  sufficient  commerce  may  be 
sho%vn  by  historical  use  of  canoes, 
bateaux,  or  other  frontier  craft,  as  long 
as  that  type  of  boat  was  common  or 
well-suited  to  the  place  and  period. 
Similarly,  the  particular  items  of 
commerce  may  vary  widely,  depending 
again  on  the  region  and  period.  The 
goods  involved  might  be  grain,  furs,  or 
other  commerce  of  the  time.  Logs  are  a 
common  example;  transportation  of  logs 
has  been  a  substantial  and  well- 
recognized  commercial  use  of  many 
navigable  waters  of  the  United  States. 
Note,  however,  that  the  mere  presence 
of  floating  logs  will  not  of  itself  make 
the  river  "navigable";  the  logs  must  have 
been  related  to  a  commercial  ventiire. 
Similarly,  the  presence  of  recreational 
craft  may  indicate  that  a  waterbody  is 
capable  of  bearing  some  forms  of 
commerce,  either  presently,  in  the 
future,  or  at  a  past  point  in  time. 

(b)  Nature  of  commerce:  interstate 
and  intrastate.  Interstate  commerce  may 
of  course  be  existent  on  an  intrastate 
voyage  which  occurs  only  between 
places  within  the  same  state.  It  is  only 
necessary  that  goods  may  be  brought 
from,  or  eventually  be  destined  to  go  to, 
another  state.  (For  purposes  of  this 
regulation,  the  term  "interstate 
commerce"  hereinafter  includes  "foreign 
commerce"  as  well.) 

S  329.7    Intrastate  or  intsrstato  nature  of 
watenxay. 

A  waterbody  may  be  entirely  within  a 
state,  yet  still  be  capable  of  carrying 
interstate  commerce.  This  is  especially 
clear  when  it  physically  connects  with  a 
generally  acknowledged  avenue  of 
interstate  commerce,  such  as  the  ocean 
or  one  of  the  Great  Lakes,  and  is  yet 
wholly  within  one  state.  Nor  is  it 
necessary  that  there  be  a  physically 


navigable  connection  across  a  state 
boundary.  Where  a  waterbody  extends 
through  one  or  more  states,  but 
substantial  portions,  which  are  capable 
of  bearing  interstate  commerce,  are 
located  in  only  one  of  the  states,  the 
entirety  of  the  waterway  up  to  the  head 
(upper  limit]  of  navigation  is  subject  to 
Federal  jurisdiction. 

§  329.8    Improved  or  natural  conditions  of 
tiie  watert>ody. 

Determinations  are  not  limited  to  the 
natural  or  original  condition  of  the 
waterbody.  Navigability  may  also  be 
found  where  artificial  aids  have  been  or 
may  be  used  to  make  the  waterbody 
suitable  for  use  in  navigation. 

(a)  Existing  improvements:  artificial 
waterbodies.  (Ij  An  artificial  channel 
may  often  constitute  a  navigable  water 
of  the  United  States,  even  though  it  has 
been  privately  developed  and 
maintained,  or  passes  through  private 
property.  The  test  is  generally  as 
developed  above,  that  is,  whether  the 
waterbody  is  capable  of  use  to  transport 
interstate  commerce.  Canals  which 
connect  two  navigable  waters  of  the 
United  States  and  which  are  used  for 
commerce  cleariy  fall  within  the  test 
and  themselves  become  navigable.  A 
canal  open  to  navigable  waters  of  the 
United  States  on  only  one  end  is  itself 
navigable  where  it  in  fact  supports 
interstate  commerce.  A  canal  or  other 
artificial  waterbody  that  is  subject  to 
ebb  and  flow  of  the  tide  is  also  a 
navigable  water  of  the  United  States. 

(2)  The  artificial  waterbody  may  be  a 
major  portion  of  a  river  or  harbor  area 
or  merely  a  minor  backwash,  slip,  or 
turning  area  (see  paragraph  329.12(b]  of 
this  Part). 

(3)  Private  ownership  of  the  lands 
underlying  the  waterbody,  or  of  the 
lands  throu^  vWiich  it  runs,  does  not 
preclude  a  finding  of  navigability. 
Ownership  does  become  a  controlling 
factor  if  a  privately  constructed  and 
operated  canal  Is  not  used  to  transport 
interstate  commerce  nor  used  by  the 
public;  it  is  then  not  considered  to  be  a 
navigable  water  of  the  United  States. 
However,  a  private  waterbody,  even 
though  not  itself  navigable,  may  so 
affect  the  navigable  capacity  of  nearby 
waters  as  to  nevertheless  be  subject  to 
certain  regulatory  authorities. 

(b)  Non-existing  improvements,  past 
or  potential.  A  waterbody  may  also  be 
considered  navigable  depending  on  the 
feasibility  of  use  to  transport  interstate 
commerce  after  the  construction  of 
whatever  "reasonable"  improvements 
may  potentially  be  made.  The 
improvement  need  not  exist,  be  planned, 
nor  even  authorized;  it  is  enough  that 
potentially  they  could  be  made.  What  is 


a  "reasonable"  improvement  is  always  a 
matter  of  degree;  there  must  be  a 
balance  between  cost  and  need  at  a 
time  when  the  improvement  would  be 
(or  would  have  been)  useful.  Thus,  if  an 
improvement  were  "reasonable"  at  a 
time  of  past  use,  the  water  was  therefore 
navigable  in  law  from  that  time  forward. 
The  changes  in  engineering  practices  or 
the  coming  of  new  industries  with 
varying  classes  of  freight  may  affect  the 
type  of  the  improvement;  those  which 
may  be  entirely  reasonable  in  a  thickly 
populated,  highly  developed  industrial 
region  may  have  been  entirely  too  costly 
for  the  same  region  bi  the  days  of  the 
pioneers.  The  determination  of 
reasonable  improvement  is  often  similar 
to  the  cost  analyses  presently  made  in 
Corps  of  Engineers  studies. 

§  329.9    Time  at  wtildi  commerce  exists  or 
determination  Is  made. 

(a)  Past  use.  A  waterbody  which  was 
navigable  in  its  natural  or  improved 
state,  or  which  was  susceptible  of 
reasonable  improvement  (as  discussed 
in  paragraph  329.8(b}  of  this  Part)  retains 
its  character  as  "navigable  in  law"  even 
though  it  is  not  presently  used  for 
commerce,  or  is  presently  incapable  of 
such  use  because  of  changed  conditions 
or  the  presence  of  obstructions.  Nor 
does  absence  of  use  because  of  changed 
economic  conditions  aiiect  the  legal 
character  of  the  waterbody.  Once 
having  attained  the  character  of 
"navigable  in  law,"  the  Federal 
authority  remains  in  existence,  and 
cannot  be  abandoned  by  administrative 
officers  or  court  action.  Nor  is  mere 
inattention  or  ambiguous  action  by 
Congress  an  abandoimient  of  Federal 
control.  However,  express  statutory 
declarations  by  Congress  that  described 
portions  of  a  waterbody  are  non- 
navigable,  or  have  been  abandoned,  are 
binding  upon  the  Department  of  the 
Army.  Each  statute  must  be  carefully 
examined,  since  Congress  often  reserves 
the  power  to  amend  the  Act,  or  assigns 
special  duties  of  supervision  and  control 
to  the  Secretary  of  the  Army  or  Chief  of 
Engineers. 

(b)  Future  orpoteatial  use. 
Navigability  may  also  be  found  in  a 
waterbody's  susceptibility  for  use  in  its 
ordinary  condition  or  by  reasonable 
improvement  to  transport  interstate 
commerce.  This  may  be  either  in  its 
natural  or  improved  condition,  and  may 
thus  be  existent  although  there  has  been 
no  actual  use  to  date.  Non-use  in  the 
past  therefore  does  not  prevent 
recognition  of  the  potential  for  future 
use. 
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§  329. 10    Existence  of  obstructions. 

A  stream  may  be  navigable  despite 
the  existence  of  falls,  rapids,  sand  bars, 
bridges,  portages,  shifting  currents,  or 
similar  obstructions.  Thus,  a  waterway 
in  its  original  condition  might  have  had 
substantial  obstructions  which  were 
overcome  by  frontier  boats  and/or 
portages,  and  nevertheless  be  a 
"channel"  of  commerce,  even  though 
boats  had  to  be  removed  from  the  water 
in  some  stretches,  or  logs  be  brought 
around  an  obstruction  by  means  of 
artificial  chutes.  However,  the  question 
is  ultimately  a  matter  of  degree,  and  it 
must  be  recognized  that  there  is  some 
point  beyond  which  navigability  could 
not  be  established. 

§329.11    Geographic  and  Jurisdictional 
limits  of  rivers  and  lakes. 

(a)  Jurisdiction  over  entire  bed. 
Federal  regulatory  jurisdiction,  and 
powers  of  improvement  for  navigation, 
extend  laterally  to  the  entire  water 
surface  and  bed  of  a  navigable 
waterbody,  which  includes  all  the  land 
and  waters  below  the  ordinary  high 
water  mark.  Jurisdiction  thus  extends  to 
the  edge  (as  determined  above)  of  all 
such  waterbodies,  even  though  portions 
of  the  waterbody  may  be  extremely 
shallow,  or  obstructed  by  shoals, 
vegetation  or  other  barriers.  Marshlands 
and  similar  areas  are  thus  considered 
navigable  in  law,  but  only  so  far  as  the 
area  is  subject  to  inundation  by  the 
ordinary  high  waters. 

(1)  The  "ordinary  high  water  mark"  on 
non-tidal  rivers  is  the  line  on  the  shore 
established  by  the  fluctuations  of  water 
and  indicated  by  physical 
characteristics  such  as  a  clear,  natural 
line  impressed  on  the  bank;  shelving; 
changes  in  the  character  of  soil; 
destruction  of  terrestrial  vegetation;  the 
presence  of  litter  and  debris;  or  other 
appropriate  means  that  consider  the 
characteristics  of  the  surrounding  areas. 

(2)  Ownership  of  a  river  or  lake  bed  or 
of  the  lands  between  high  and  low 
water  marks  will  vary  according  to  state 
law;  however,  private  ownership  of  the 
underlying  lands  has  no  bearing  on  the 
existence  or  extent  of  the  dominant 
Federal  jurisdiction  over  a  navigable 
waterbody. 

(b)  Upper  limit  of  navigability.  The 
character  of  a  river  will,  at  some  point 
along  its  length,  change  from  navigable 
to  non-navigable.  Very  often  that  point 
will  be  at  a  major  fall  or  rapids,  or  other 
place  where  there  is  a  marked  decrease 
in  the  navigable  capacity  of  the  river. 
The  upper  limit  will  therefore  often  be 
the  same  point  traditionally  recognized 
as  the  head  of  navigation,  but  may, 
under  some  of  the  tests  described  above, 
be  at  some  point  yet  farther  upstream. 


§329.12    Geographic  and  Jurisdictional 
limits  of  oceanic  and  tidal  water*. 

(a)  Ocean  and  coastal  waters.  The 
navigable  waters  of  the  United  States 
over  which  Corps  of  Engineers 
regulatory  jurisdiction  extends  include 
all  ocean  and  coastal  waters  within  a 
zone  three  geographic  (nautical)  miles 
seaward  from  the  baseline  (The 
Territorial  Seas).  Wider  zones  are 
recognized  for  special  regulatory  powers 
exercised  over  the  outer  continental 
shelf.  (See  33  CFR  322.3(b)). 

(1)  Baseline  defined.  Generally,  where 
the  shore  directly  contacts  the  open  sea. 
the  line  on  the  shore  reached  by  the 
ordinary  low  tides  comprises  the 
baseline  from  which  the  distance  of 
three  geographic  miles  is  measured.  The 
baseline  has  significance  for  both 
domestic  and  international  law  and  is 
subject  to  precise  definitions.  Special 
problems  arise  when  offshore  rocks, 
islands,  or  other  bodies  exist,  and  the 
baseline  may  have  to  be  drawn  seaward 
of  such  bodies. 

(2)  Shoreward  limit  of  jurisdiction. 
Regulatory  jurisdiction  in  coastal  areas 
extends  to  the  line  on  the  shore  reached 
by  the  plane  of  the  mean  (average)  high 
water.  Where  precise  determination  of 
the  actual  location  of  the  line  becomes 
necessary,  it  must  be  established  by 
survey  with  reference  to  the  available 
tidal  datum,  preferably  averaged  over  a 
period  of  18.6  years.  Less  precise 
methods,  such  as  observation  of  the 
"apparent  shoreline"  which  is 
determined  by  reference  to  physical 
markings,  lines  of  vegetation,  or  changes 
in  type  of  vegetation,  may  be  used  only 
where  an  estimate  is  needed  of  the  line 
reached  by  the  mean  high  water. 

(b)  Bays  and  estuaries.  Regulatory 
jurisdiction  extends  to  the  entire  surface 
and  bed  of  all  waterbodies  subject  to 
tidal  action.  Jurisdiction  thus  extends  to 
the  edge  (as  determined  by  paragraph 
(a)(2)  of  this  section)  of  all  such 
waterbodies,  even  though  portions  of 
the  waterbody  may  be  extremely 
shallow,  or  obstructed  by  shoals, 
vegetation,  or  other  barriers. 
Marshlands  and  similar  areas  are  thus 
considered  "navigable  in  law."  but  only 
so  far  as  the  area  is  subject  to 
inundation  by  the  mean  high  waters. 
The  relevant  test  is  therefore  the 
presence  of  the  mean  high  tidal  waters, 
and  not  the  general  test  described 
above,  which  generally  applies  to  inland 
rivers  and  lakes. 

§329.13    Geographic  limits:  Shifting 
boundaries. 

Permanent  changes  of  the  shoreline 
configuration  result  in  similar 
alterations  of  the  boundaries  of  the 
navigable  waters  of  the  United  States. 


Thus,  gradual  changes  which  are  due  to 
natural  causes  and  are  perceptible  only 
over  some  period  of  time  constitute 
changes  in  the  bed  of  a  waterbody 
which  also  change  the  shoreline 
boundaries  of  the  navigable  waters  of 
the  United  States.  However,  an  area  will 
remain  "navigable  in  law,"  even  though 
no  longer  covered  with  water,  whenever 
the  change  has  occurred  suddenly,  or 
was  caused  by  artificial  forces  intended 
to  produce  that  change.  For  example, 
shifting  sand  bars  within  a  river  or 
estuary  remain  part  of  the  navigable 
water  of  the  United  States,  regardless 
that  they  may  be  dry  at  a  particular 
point  in  time. 

§329.14    Determination  of  navtgabiUty. 

(a)  Effect  on  determinations.  Although 
conclusive  determinations  of 
navigability  can  be  made  only  by 
federal  Courts,  those  made  by  federal 
agencies  are  nevertheless  accorded 
substantial  weight  by  the  courts.  It  is 
therefore  necessary  that  when 
jurisdictional  questions  arise,  district 
personnel  carefully  investigate  those 
waters  which  may  be  subject  to  Federal 
regulatory  jurisdiction  under  guidelines 
set  out  above,  as  the  resulting 
determination  may  have  substantial 
impact  upon  a  judicial  body.  Official 
determinations  by  an  agency  made  in 
the  past  can  be  revised  or  reversed  as 
necessary  to  reflect  changed  rules  or 
interpretations  of  the  law. 

(b)  Procedures  of  determination.  A 
determination  whether  a  waterbody  is  a 
navigable  water  of  the  United  States 
will  be  made  by  the  division  engineer, 
and  will  be  based  on  a  report  of  findings 
prepared  at  the  district  level  in 
accordance  with  the  criteria  set  out  in 
this  regulation.  Each  report  of  findings 
wrill  be  prepared  by  the  district  engineer, 
accompanied  by  an  opinion  of  the 
district  counsel,  and  forwarded  to  the 
division  engineer  for  final 
determination.  Each  report  of  findings 
will  be  based  substantially  on 
applicable  portions  of  the  format  in 
paragraph  (c)  of  this  section. 

(c)  Suggested  format  of  report  of 
findings: 

(1)  Name  of  waterbody: 

(2)  Tributary  to: 

(3)  Physical  characteristics: 

(i)  Type:  (river,  bay.  slough,  estuary, 
etc.) 

(ii)  Length: 

(iii)  Approximate  discharge  volumes: 
Maximum,  Minimum,  Mean: 

(iv)  Fall  per  mile: 

(v)  Extent  of  tidal  influence: 

(vi)  Range  between  ordinary  high  and 
ordinary  low  water: 
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(vii)  OMcription  of  in^rovements  to 
naidgatiai  aot  Iktad  ia  paragraph  (c)(5) 
of  thi»a«ctioD: 

(4)  Nature  and  location  of  si^iificant 
oiM^ctions  to  navigation  in  portions  of 
Iba  watariwdy  used  or  potentially 
capable  of  use  in  interstate  conunerce: 

(5)  Authorized  projects: 

(i)  Nature,  condition  and  location  of 
any  irapcovements  made  under  projects 
authorized  by  Congreas; 

(ii)  Description  of  projects  authorized 
but  not  constructed: 

(iii)  List  of  known  survey  documents 
or  reports  describing  the  waterbody: 

[6]  Past  or  present  interstate 
conunerce: 

(i)  General  types,  extent  and  period  in 
time: 

(ii)  Documentation  if  necessary: 

(7)  Potential  use  for  interstate 
commerce,  if  applicable: 

(i)  If  in  natural  condition: 
(ii)  If  improved: 

(8)  Nature  of  jurisdiction  known  to 
have  been  exercised  by  Federal 
agencies  if  any: 

(9)  State  or  Federal  court  decisions 
relating  to  navigability  of  the 
waterbody,  if  any: 

(10)  Remarks: 

(11)  Finding  of  navigability  (with  date) 
and  recommendation  for  determination: 

(a)  Findings  and  detenninatians 
should  be  made  whenever  a  question 
arises  regarding  the  navigability  of  a 
waterbody.  Where  no  determination  has 
been  made,  a  report  of  findings  will  be 
prepared  and  fnwarded  to  the  division 
engineer,  as  described  above.  Inquiries 
may  be  answered  by  an  interim  refriy 
which  indicates  that  a  final  agency 
determination  must  be  made  by  the 
division  engineer.  If  a  need  develops  for 
an  energency  determination,  district 
engineers  may  act  in  reliance  on  a 
finding  prepared  as  in  Section  329.14  of 
this  Part.  The  report  of  findings  should 
then  be  forwarded  to  the  division 
engineer  on  an  expedited  basis. 

(b)  Where  determinations  have  been 
made  by  the  division  engines;  inquiries 
regarding  the  navigability  of  specific 
portions  of  watn^HMlies  covered  by 
these  determinations  may  be  answered 
as  follows: 

This  Department,  in  the 
admiiustraticni  of  the  laws  enacted  by 
Congress  for  the  protection  and 
preservation  of  th'e  navigable  waters  of 
the  United  States,  has  determined  that 

(River)  (Bay)  (Lake,  etc.)  is  a 

navigable  water  of  the  United  States 

from to .  Actions  which 

modify  or  otherwise  affect  those  waters 
are  subject  to  the  jurisdiction  of  this 


Department,  whether  such  actions  occur 
within  or  outside  the  navigable  areas. 

(c)  ^ecific  inquiries  regarding  the 
Jurisdiction  of  the  Corps  of  Engineers 
can  be  answered  only  after  a 
determination  whether  (1)  the  waters 
are  navigable  waters  of  the  United 
States  or  (2)  if  not  navigable,  whether 
the  proposed  type  of  activity  may 
nevertheless  so  affect  the  navigable 
watera  of  the  United  States  that  the 
assertion  of  regulatory  jurisdiction  is 
deemed  necessary. 

S  329.16    Uaa  and  maintananc*  of  lists  of 
cfatamiinatkNis. 

(a)  Tabulated  lists  of  final 
determinations  of  navigability  are  to  be 
maintained  in  each  district  office,  and 
be  updated  as  necessitated  by  court 
decisions,  jurisdictional  inquiries,  or 
other  changed  conditions. 

(b)  It  should  be  noted  that  the  lists 
represent  only  those  waterbodies  for 
which  determinations  have  been  made; 
absence  from  that  list  should  not  be 
taken  as  an  indication  that  the 
waterbody  is  not  navigable. 

(c)  Deletions  bom  the  list  are  not 
authorized.  If  a  change  in  status  of  a 
waterbody  from  navigable  to  non- 
navigable  is  deened  necessary,  an 
updated  finding  should  be  forwarded  to 
the  division  engineer  changes  are  not 
considered  final  until  a  determination 
has  been  made  by  the  division  engineer. 

PART  330— NATIONWIDE  PERMITS 

330.1  General. 

330.2  Definition*. 

330.3  Activities  occuring  before  certain 
dates. 

330.4  Public  notioe. 

330.5  Nationwide  permits. 

330.6  Managemeat  practices. 

330.7  Notification  procedures. 

330.8  Discretionary  Authority. 

330.9  State  water  quality  certification. 

330.10  Coastal  Zone  Management 
consistency  determination. 

330.11  Nationwide  permit  veriflcation. 

330.12  Expiration  of  nationwide  permits. 
Authority:  33  U.3.C.  401  et  seq.:  33  U.S.C. 

1344:  33  U.S.a  141S. 

§330.1    General. 

The  purpose  of  this  regulation  is  to 
describe  the  Department  of  the  Army's 
(DA)  nationwide  permit  program  and  to 
list  all  current  nationwide  permits  which 
have  been  issued  by  publication  herein. 
A  nationwide  painit  is  a  form  of  general 
permit  which  may  authorize  activities 
throughout  the  nation.  (Another  type  of 
general  permit  is  a  "regional  permit" 
and  is  issued  by  division  or  district 
engineers  on  a  regional  basis  in 
accordance  with  33  CFR  Part  325). 
Copies  of  regional  conditions  and 


modifications,  if  any,  to  the  nationwide 
permits  can  be  obtained  from  the 
appropriate  district  engineer. 
Nationwide  permits  are  designed  to 
allow  certain  activities  to  occur  with 
little,  if  any,  delay  or  paperwork. 
Nationwide  permits  are  valid  only  if  the 
conditions  applicable  to  the  nationwide 
permits  are  met.  Pailnre  to  comply  with 
a  condition  does  not  necessarily  mean 
the  activity  cannot  be  authorized  but 
rather  that  the  activity  can  only  be 
authorized  by  an  individual  or  regional 
permit.  Several  of  the  nationwide 
permits  require  notifEation  to  the 
district  engineer  prior  to  commencement 
of  the  authorized  activity.  The 
procedures  for  this  notification  are 
located  at  §  330.7  of  this  Part. 
Nationwide  permits  can  be  issued  to 
satisfy  the  requirements  of  section  10  of 
the  Rivers  and  Harbors  Act  of  1899, 
section  404  of  the  Clean  Water  Act, 
and/or  section  103  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act.  The  applicable  authority  is 
indicated  at  the  end  of  each  nationwide 
permit. 

S  330.2    DefmNtofW, 

(a)  The  definitions  of  33  CFR  Parts 
321-329  are  applicable  to  the  terms  used 
in  this  Part. 

(b)  The  term  "headwaters"  means  the 
point  on  a  non-tidal  stream  above  which 
the  average  annual  flow  is  less  than  five 
cubic  feet  per  second.  The  district 
engineer  may  estimate  this  point  from 
available  data  by  using  the  mean  annual 
area  precipitation,  asa  drainage  basin 
maps,  and  the  average  runoff  coefficient, 
or  by  similar  means.  For  streams  that 
are  dry  for  long  periods  of  the  year, 
district  er^ineers  may  establi^  the 
"headwaters"  as  that  point  on  the 
stream  where  a  flow  of  five  cid}ic  feet 
per  second  is  equaled  or  exceeded  50 
percent  of  the  time. 

(c)  Discretionary  authority  means  the 
authority  delegated  to  division  engineers 
in  §  330.8  of  this  part  to  override 
provisions  of  nationwide  permits,  to  add 
regional  conditions,  9t  to  require 
individual  permit  apphcation. 


§330.3 
dates. 


Activities  occurring  b«f  or*  certain 


The  following  activities  were 
permitted  by  nationwide  permits  issued 
on  July  19, 1977.  and  unless  modified  do 
not  require  further  permitting: 

(a)  Discharges  of  (kedged  or  fill 
material  into  waters  of  the  United  States 
outside  the  Umits  of  navigable  waters  of 
the  United  States  that  occurred  before 
the  phase-in  dates  which  began  July  25, 
1975,  and  extended  section  404 
jurisdiction  to  all  waters  of  the  United 
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States.  (These  pdiase-in  dates  are:  After 
July  25. 1975,  discharges  into  navigable 
waters  of  the  United  States  and 
ad)ac»it  wetlands:  aftra-  September  1. 
1976,  discharges  iolo  navigable  waters 
of  the  United  States  and  their  primary 
tributaries,  indnding  adjacent  weUands, 
and  into  natural  lakes,  greater  than  5 
acres  in  surface  area;  and  after  July  1, 
1377,  discharges  into  all  waters  of  the 
United  States.)  (Section  404) 

(b)  Structures  or  woric  completed 
before  December  18. 1966,  or  in 
waterbodies  ovct  which  the  district 
engineer  had  not  asserted  jurisdiction  at 
the  time  the  activity  occurred  provided, 
in  both  instances,  thae  is  no 
interference  with  navigation.  (Section 
10) 

§330.4    Pabirneliee. 

(a)  Chief  of  Engineers.  Upon  proposed 
issuance  of  new  nationwide  permits, 
modification  to.  or  reissuance  of. 
existing  nationwide  permits,  the  Chief  of 
Engineers  wiB  publish  a  notice  in  the 
Federal  Regbter  seeking  public 
comments  and  including  the  opportunity 
for  a  public  hearing.  This  notice  will 
state  the  avaflabiifQr  of  information  at 
the  Office  of  die  Chief  of  Eagineers  and 
at  all  district  oflfces  which  reveids  the 
Corps'  provisional  determination  that 
the  proposed  activities  comply  wiHk  the 
requirements  for  issuance  under  genera) 
permit  atithority.  The  Chief  ctfBki^iiieere 
will  prepare  this  nifbrmatifm  wfaidi  will 
be  suppjeraeirted,  if  appr(^>riate.  1^ 
division  en^neers. 

(b)  District  etigiaeers.  Concurrent 
with  publication  in  the  Fedaral  Kagistor 
vi  ]woposed.  new.  or  teisaoed 
nationwide  permits  by  the  Chief  of 
Engineers,  district  pjigiiieeis  will  so 
notify  the  known  interested  public  by  as 
appropriate  notice.  The  notioe  will 
include  regional  conditions,  if  any, 
developed  by  die  division  ei^ineer. 

§  33A5    WatlomsWa  petmHaL 

(a]  Authorized  activities.  The 
foUowing  activities  are  hereby  permitted 
provided  they  meet  the  conditions  listed 
in  paragraph  (b)  of  this  section  and. 
where  required,  coolly  with  the 
notification  procedures,  of  S  330.7. 

(1)  llie  placement  of  aids  to 
navigation  and  regulatory  markers 
which  are  approved  by  and  installed  in 
accordance  with  the  requirements  of  the 
U.S.  Coast  Guard  (33  CFR  Part  66, 
Subchapter  C).  (Section  10) 

(2)  Structures  constructed  in  artificial 
canals  within  principally  residential 
developments  where  the  connection  of 
the  canal  to  a  navigable  water  of  die 
United  States  has  been  previously 
authorized  (see  33  CFR  Part  322.5(g)). 
(Section  10) 


(3)  The  repair,  rehabilitation,  or 
replacement  fA  any  previously 
authorized,  currently  serviceable, 
structnre  or  fill,  or  of  any  currendy 
serviceable  structure  or  BlI  coostrocted 
prior  to  the  requirement  for 
authorization,  provided  such  repair, 
rehabih'tatiim.  or  refrfacement  does  not 
result  in  a  deviatim  from  the  plans  of 
the  origmal  structure  or  fiD,  and  farther 
provided  that  the  structure  or  fiU  has  not 
been  put  to  uses  diSermg  from  oses 
speciHed  for  it  in  any  permit  anthorizing 
its  origiBal  construction.  Minor 
deviatioDs  dne  to  changes  in  materials 
or  construction  tof^hwigiuy  ^^ad  which 
are  necessary  to  make  repair, 
rehabilitation,  or  replacement  are 
permitted.  Maintenance  dredging  and 
beach  restoration  are  not  authorized  by 
this  nationwide  permit  (Section  10  and 
404) 

(4)  Fish  and  wildlife  harvesting 
devices  and  activities  such  as  poond 
nets,  crab  traps,  ee)  pots.  lobster  traps, 
dude  bhnds.  and  clam  and  ojrster 
digging.  (Section  10) 

(5)  Staiff  gages,  tide  gages,  water 
recording  devices,  water  qi^ity  testing 
and  hoprovement  devicea,  and  similar 
scientific  atructmea.  (SectloB  1^ 

(^  Surrey  activities  incfaidiiig  ewe 
sampling,  seismic  eaqilotatoty 
operatioQa,  and  plagfliiiQ  of  ac  iimit  riwt 
holes  aad  other  expioratoty-type  bote 
h(des.  Drilbiigirf  ex|ik)ntioB-type  bore 
holes  for  <A  and  gas  exploratiaD  is  not 
autiKirized  by  this  nationwide  permit; 
the  plugging  of  aach  hdes  is  aathorized. 
(Sections  10  and  404). 

(7)  Outfall  structures  aad  associated 
intake  structures  where  the  effluent  from 
that  outfall  has  been  penaitted  under 
the  Natioaal  Pollutant  Discharge 
Elimination  System  program  (Section 
402  of  die  dean  Water  Act)  [see  40  CFR 
Part  122)  provided  that  the  distiact  or 
division  engineer  makes  a  determination 
that  the  individual  and  cumulative 
adverse  envfronmental  effects  of  the 
structme  itself  are  minimal  in 
accordance  with  S  330.7  (c](2]  and  (d). 
Intake  structures  per  se  are  not 
included — only  thiose  direcdy  associated 
with  an  outfall  structure  are  covered  by 
this  nationwide  permit.  This  permit 
includes  minor  excavation,  filling  and 
other  work  associated  widi  installation 
of  the  intake  and  outfall  structures. 
(Sections  10  and  404) 

(8)  Structures  for  the  exploration, 
production,  and  transportaticni  of  oil, 
gas,  and  minerals  on  the  outer 
continental  rfielf  within  areas  leased  for 
such  purposes  1^  the  Department  of 
Interior,  kfiieral  Management  Service, 
provided  those  stroctines  are  not  placed 
within  the  hndts  of  any  designated 
shipping  safety  fairway  or  traffic 


separatioR  scheme  (where  soch  limits 
have  not  been  designated  or  where 
changes  are  anticipated,  district 
engineers  will  consider  recoramemfing 
the  discretionary  authority  provided  by 
330.8  of  this  Part,  and  furtiier  sul^ect  to 
the  provisions  of  the  foirway  regulations 
in  33  CFR  322.5(1)  (Section  10). 

(9)  Structures  placed  within  anchorage 
or  fleeting  areas  to  CscUitate  moorage  of 
vessels  where  such  areas  have  been 
estaUished  for  that  purpose  by  the  U.S. 
Coast  Guard.  (Section  10) 

(10)  Non-commercial,  single-boat 
mooring  baoys.  (Section  10) 

(11)  Temporary  baoys  and  markers 
placed  for  recreational  use  such  as 
water  skiing  and  boat  racing  provided 
that  the  booy  or  marker  is  removed 
within  30  days  after  its  use  has  been 
discontinued.  At  Corps  of  Engineos 
reservoirs,  the  reset  vuii  manager  must 
approve  each  bnoy  or  marker 
individa^y.  (Section  18) 

(12)  Disd^arge  of  matntal  for  backfill 
or  bedding  for  otiHty  lines,  induding 
outfall  and  intake  stroctures,  provided 
there  is  no  change  in  preconstmction 
bottom  contours  (excess  nmlerial  most 
be  removed  to  an  upl«id  cB^msal  area). 
A  "utffity  line"  is  defined  as  any  pipe  or 
pipeline  for  the  transportation  of  any 
gaseous,  liquid.  liquifiaUe,  or  shiny 
substance,  for  aiqr  purpose,  and  any 
cable,  line,  or  wire  for  die  tranaraission 
for  my  perpese  of  dectrical  energy, 
telephone  and  telegraph  messages,  and 
radio  and  television  commsnication. 
(The  utility  line  and  outfall  and  intake 
stractures  wiH  require  a  Section  10 
permit  if  in  navigaMe  waters  of  the 
United  States.  See  33  CFR  Part  322.  See 
also  paragraph  (a)(7)  of  this  aecticm). 
(Section  404) 

(13)  Bank  stabilizaticm  activities 
provided: 

(i)  Tlie  bank  stabilization  activity  is 
less  than  500  feet  in  length; 

(ii)  The  activity  is  necessary  for 
erosion  prevention; 

(iii)  The  activity  is  limited  to  less  than 
an  average  of  gob  cubic  yard  per 
running  foot  placed  along  the  baidc 
within  waters  (rf  the  United  States; 

(iv)  No  materizd  is  placed  in  excess  of 
the  rainimom  needed  for  erosion 
protection; 

(v)  No  material  is  placed  in  any 
wetland  area; 

(vi)  No  material  is  placed  in  any 
location  or  in  any  manner  so  as  to 
impair  surface  water  flow  into  or  out  of 
any  wedand  area; 

[vri)  Only  clean  material  free  of  waste 
metal  products,  organic  materials, 
unsightly  debris,  etc.  is  used;  and 

(viii)  The  activity  >3  a  single  and 
complete  project.  (Sections  10  and  404) 
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(14)  Minor  road  crossing  fills  including 
all  attendant  features,  both  temporary 
and  permanent  that  are  part  of  a  single 
and  complete  project  for  crossing  of  a 
non-tidal  waterbody,  provided  that  the 
crossing  is  culverted,  bridged  or 
otherwise  designed  to  prevent  the 
restriction  of,  and  to  withstand, 
expected  high  flows  and  provided 
further  that  discharges  into  any 
wetlands  adjacent  to  the  waterbody  do 
not  extend  beyond  100  feet  on  either 
side  of  the  ordinary  high  water  mark  of 
that  waterbody.  A  "minor  road  crossing 
nil"  is  deHned  as  a  crossing  that 
involves  the  discharge  of  less  than  200 
cubic  yards  of  fill  material  below  the 
plane  of  ordinary  high  water.  The 
crossing  may  require  a  permit  from  the 
US  Coast  Guard  if  located  in  navigable 
waters  of  the  United  States.  Some  road 
nils  may  be  eligible  for  an  exemption 
from  the  need  for  a  Section  404  permit 
altogether  (see  33  CFR  323.4).  District 
engineers  are  authorized,  where  local 
circumstances  indicate  the  need,  to 
define  the  term  "expected  high  flows" 
for  the  purpose  of  establishing 
applicability  of  this  nationwide  permit. 
(Sections  10  and  404) 

(15)  Discharges  of  dredged  or  fill 
material  incidental  to  the  construction  of 
bridges  across  navigable  waters  of  the 
United  States,  including  cofferdams, 
abutments,  foundation  seals,  piers,  and 
temporary  construction  and  access  Hlls 
provided  such  discharge  has  been 
authorized  by  the  US  Coast  Guard  as 
part  of  the  bridge  permit.  Causeways 
and  approach  nils  are  not  included  in 
this  nationwide  permit  and  wiU  require 
an  individual  or  regional  Section  404 
permit.  (Section  404) 

(16)  Return  water  from  an  upland, 
contained  dredged  material  disposal 
area  (see  33  CFR  323.2(d))  provided  the 
state  has  issued  a  site  specinc  or  generic 
certincation  under  section  401  of  the 
Clean  Water  Act  (see  also  33  CFR 
325.2(b)(1)).  The  dredging  itself  requires 
a  Section  10  permit  if  located  in 
navigable  waters  of  the  United  States. 
The  return  water  or  runoff  from  a 
contained  disposal  area  is 
administratively  denned  as  a  discharge 
of  dredged  material  by  33  CFR  323.2(d) 
even  though  the  disposal  itself  occiu-s  on 
the  upland  and  thus  does  not  require  a 
section  404  permit.  This  nationwide 
permit  satisnes  the  technical 
requirement  for  a  section  404  permit  for 
the  return  water  where  the  quality  of  the 
return  water  is  controlled  by  the  state 
through  the  section  401  certincation 
procedures.  (Section  404] 

(17)  Fills  associated  with  small 
hydropower  projects  at  existing 
reservoirs  where  the  project  which 


includes  the  fill  is  licensed  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  under  the  Federal  Power  Act  of 
1920,  as  amended;  has  a  total  generating 
capacity  of  not  more  than  1500  kw  (2,000 
horsepower);  qualifies  for  the  short-form 
licensing  procedures  of  the  FERC  (see  18 
CFR  4.61);  and  the  district  or  division 
engineer  makes  a  determination  that  the 
individual  and  cumulative  adverse 
effects  on  the  environment  are  minimal 
in  accordance  with  §  330.7  (c)(2)  and  (d). 
(Section  404) 

(18)  Discharges  of  dredged  or  nil 
material  into  all  waters  of  the  United 
States  other  than  wetlands  that  do  not 
exceed  ten  cubic  yards  as  part  of  a 
single  and  complete  project  provided  the 
material  is  not  placed  for  the  purpose  of 
stream  diversion.  (Sections  10  and  404) 

(19)  Dredging  of  no  more  than  ten 
cubic  yards  from  navigable  waters  of 
the  United  States  as  part  of  a  single  and 
complete  project.  This  permit  does  not 
authorize  the  connection  of  canals  or 
other  artincial  waterways  to  navigable 
waters  of  the  United  States  (see  Section 
33  CFR  322.5(g)).  (Section  10) 

(20)  Structures,  work,  and  discharges 
for  the  containment  and  cleanup  of  oil 
and  hazardous  substances  which  are 
subject  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  (40  CFR  Part  300), 
provided  the  Regional  Response  Team 
which  is  activated  under  the  Plan 
concurs  with  the  proposed  containment 
and  cleanup  action.  (Sections  10  and 
404) 

(21)  Structures,  work,  discharges 
associated  with  surface  coal  mining 
activities  provided  they  were  authorized 
by  the  Department  of  the  Interior,  Ofttce 
of  Surface  Mining,  or  by  states  with 
approved  programs  under  Title  V  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977;  the  appropriate  district 
engineer  is  given  the  opportunity  to 
review  the  Title  V  permit  application 
and  all  relevant  Office  of  Surface 
Mining  or  state  (as  the  case  may  be) 
documentation  prior  to  any  decision  on 
that  apphcation;  and  the  district  or 
division  engineer  makes  a  determination 
that  the  individual  and  cumulative 
adverse  effects  on  the  environment  from 
such  structures,  work,  or  discharges  are 
minimal  in  accordance  with  §§  330.7  (c) 
(2)  and  (3)  and  (d).  (Sections  10  and  404) 

(22)  Minor  work,  fills,  or  temporary 
structures  required  for  the  removal  of 
wrecked,  abandoned,  or  disabled 
vessels,  or  the  removal  of  man-made 
obstructions  to  navigation.  This  permit 
does  not  authorize  maintenance 
dredging,  shoal  removal,  or  river  bank 
snagging.  (Sections  10  and  404) 


(23)  Activities,  work,  and  discharges 
undertaken,  assisted,  authorized, 
regulated,  funded,  or  financed,  in  whole 
or  in  part,  by  another  federal  agency  or 
department  where  that  agency  or 
department  has  determined,  pursuant  to 
the  CEQ  Regulation  for  Implementing 
the  Procedural  Provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  Part  1500  et  seq.),  that  the  activity, 
work,  or  discharge  is  categorically 
excluded  from  environmental 
documentation  because  it  is  included 
within  a  category  of  actions  which 
neither  individually  nor  cumulatively 
have  a  significant  effect  on  the  human 
environment,  and  the  Office  of  the  Chief 
of  Engineers  (ATTN:  DAEN-CWO-N) 
has  been  furnished  notice  of  the 
agency's  or  department's  application  for 
the  categorical  exclusion  and  concurs 
with  that  determination.  Prior  to 
approval  for  purposes  of  this  nationwide 
permit  of  any  agency's  categorical 
exlcusions,  the  Chief  of  Engineers  will 
solicit  comments  through  publication  in 
the  Federal  Register.  (Sections  10  and 
404) 

(24)  Any  activity  permitted  by  a  state 
administering  its  own  Section  404  permit 
program  for  the  discharge  of  dredged  or 
fill  material  authorized  at  33  U.S.C. 
1344(g)-(l)  is  permitted  pursuant  to 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899.  Those  activities  which  do  not 
involve  a  section  404  state  permit  are 
not  included  in  this  nationwide  permit 
but  many  will  be  exempted  by  section 
154  of  Pub.  L.  94-587.  (See  33  CFR 
322.3(a)(2)).  (Section  10) 

(25)  Discharge  of  concrete  into  tightly 
sealed  forms  or  cells  where  the  concrete 
is  used  as  a  structujsl  member  which 
would  not  otherwise  be  subject  to  Clean 
Water  Act  jurisdiction.  (Section  404) 

(26)  Discharges  of  dredged  or  fill 
material  into  the  waters  listed  in 
paragraphs  (a)(26)  (i)  and  (ii)  of  this 
section  except  those  which  cause  the 
loss  or  substantial  adverse  modification 
of  10  acres  or  more  of  such  waters  of  the 
United  States,  including  wetlands.  For 
discharges  which  cause  the  loss  or 
substantial  adverse  modification  of  1  to 
10  acres  of  such  waters,  including 
wetlands,  notification  to  the  district 
engineer  is  required  in  accordance  with 
section  330.7  of  this  section.  (Section 
404). 

(i)  Non-tidal  rivers,  streams,  and  their 
lakes  and  impoundments,  including 
adjacent  wetlands,  that  are  located 
above  the  headwaters. 

(ii)  Other  non-tidal  waters  of  the 
United  States,  including  adjacent 
wetlands,  that  are  not  part  of  a  surface 
tributary  system  to  interstate  waters  or 
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na  vigaWe  waters  of  the  United  States 
(i.e.,  isolated  waters). 

(b)  ConditioBs.  the  foUowing  special 
conditions  must  be  ft^owed  in  onier  for 
the  nationwide  permits  identified  in 
paragraph  (a)  oi  this  section  to  be  vahd: 

(1)  That  anjr  discharge  of  dredged  or 
fill  material  will  not  occia-  in  the 
proximity  of  a  pobbc  water  supply 
intake. 

(2)  That  any  dischaige  of  dredged  or 
fill  material  will  not  occur  in  areas  of 
concentrated  sbellfish  prodactian  unless 
the  discbarge  n  directly  related  to  a 
shellfish  harvesting  activity  authorized 
by  paragrajrfi  (a)(4)  of  this  section. 

(3)  That  the  activity  will  tjxA 
jeopardize  a  tbreateied  or  endangered 
species  as  identified  under  the 
Endangered  Species  Act  (ESA).  or 
destroy  or  adversely  modify  the  critical 
habitat  of  such  species.  In  the  case  of 
federal  agencies,  it  is  the  agencies' 
responsibility  to  comply  with  the 
requirements  of  the  ESA.  If  the  activity 
may  adversely  affect  any  listed  species 
or  critical  habitat,  the  district  engineer 
must  initiate  Section  7  oxisultation  in 
accordance  with  the  ESA.  In  such  cases, 
the  district  engineer  may: 

(ij  Initiate  section  7  consultation  and 
then,  upon  completion,  authorize  the 
activity  under  the  nationwide  permit  by 
adding,  if  appropriate,  activity  specific 
conditions,  or 

(ii)  Prior  to  or  concurrent  with  section 
7  consultation  he  may  recommend 
discretionary  authority  (See  section 
330.8)  or  use  modification,  suspenu'on, 
or  revocation  procedures  (See  33  CFR 
325.7). 

(4)  That  the  activity  shall  not 
significantly  disrupt  the  movement  of 
those  species  of  aquatic  life  indigenous 
to  the  waterbody  (unless  the  primary 
purpose  of  the  fill  is  to  impound  water); 

(5)  That  any  discharge  of  dredged  or 
fill  material  shall  consist  of  suitable 
material  free  fivm  toxic  pollutants  (see 
section  307  of  the  Clean  Water  Act)  in 
toxic  amounts; 

(6)  That  any  structure  or  fill 
authorized  shall  be  properly  maintained. 

(7)  That  die  activity  will  not  occur  in  a 
component  of  the  National  Wild  and 
Scenic  River  Sjrstem;  nor  in  a  river 
officially  designated  by  Congress  as  a 
"study  river"  for  possible  inclusion  in 
the  system,  while  the  river  is  in  an 
official  study  status; 

(8)  That  the  activity  shall  not  cause  an 
unacceptable  interference  with 
navigation; 

(9)  TTiat,  if  die  activity  may  adversely 
affect  historic  properties  which  the 
National  Park  Service  has  listed  on,  or 
determined  eligible  for  listing  on,  the 
National  Register  of  Historic  Places,  the 
permittee  will  notify  the  district 


engineer.  If  the  district  ragineer 
deterraiaes  that  sach  hrstorrc  properties 
may  be  adversely  ofhcted,  he  will 
provide  the  Advisory  Comicil  on 
Historic  fteserration  an  opportunity  to 
comment  on  the  effects  on  such  historic 
properties  or  he  will  consider 
modification,  sn^ienston,  or  revocatitm 
in  accordance  %«ith  33  CFR  325.7. 
Furthermore,  that,  if  the  permittee  before 
or  during  prosecution  of  the  work 
authorized,  encounters  a  historic 
property  that  has  not  been  listed  or 
determined  eligible  for  listing  on  the 
National  Register,  but  which  may  be 
eligible  for  listing  in  the  National 
Register,  he  shall  immediately  notify  the 
district  engineer 

(10)  That  the  construction  or  operation 
of  the  activity  will  not  impair  reserved 
tribal  rights,  mdnding,  but  not  limited 
to,  reserved  water  rights  and  treaty 
fishing  and  hunting  ri^ts; 

(11)  That  in  certain  states,  an 
individual  state  water  quality 
certification  must  be  obtained  or  waived 
(See  §  330.9); 

(12)  That  in  certain  states,  an 
individual  state  coastal  zone 
management  corwistency  concurrence 
must  be  obtained  or  waived  (See 

S  330.10); 

(13)  That  the  activity  wH!  comply  with 
regional  conditions  which  may  Irave 
been  added  by  the  division  engineer 
(See  i  330.8(a));  and 

(14)  That  the  management  practices 
fisted  fai  S  S30.e  of  this  part  shall  be 
foUowed  to  fke  maximmn  extent 
practicable. 

(c)  Farther  information.  (1)  District 
engineers  are  authorized  to  detmnine  if 
an  activity  complies  with  the  terms  and 
conditions  of  a  nationwide  permit  unless 
diat  decision  must  be  made  by  the 
division  engineer  in  accordance  with 

5  330.7. 

(2)  Nationwide  pemrits  do  not  obviate 
the  need  to  obtain  other  Federal,  state  or 
local  authorizations  required  by  law. 

(3)  Nationwide  permits  do  not  grant 
any  property  rights  or  exclusive 
privileges. 

(4)  Nationwide  penrnts  do  not 
authOTize  any  injury  to  the  property  or 
rights  of  others. 

(5)  Nationwide  permits  do  not 
authorize  interference  with  any  existing 
or  proposed  Federal  project 

(d)  Modification,  Suspension  or 
Revocation  of  Nationwide  Permits.  The 
Chief  of  Engineers  may  modify,  suspend, 
or  revoke  nationwide  permits  in 
accordance  with  the  relevant 
procedures  of  33  CFR  325.7.  Such 
authorify  includes,  but  is  not  limited  to: 
adding  individual,  regional,  or 
nationwide  conditions;  revoking 
authorization  for  a  category  of  activities 


or  a  category  of  waters  by  requiring 
individual  or  regional  permits;  or 
revoking  an  audrarization  on  a  case-by- 
case  basis.  This  authorify  is  not  limited 
to  concerns  for  die  aquatic  environment 
as  is  the  discretionary  authorify  in 
S  330.8.  I 


isaoLA 

(a)  In  addition  to  the  conditions 
specified  in  S  330.5  of  this  Part  the 
following  management  practices  shall 
be  followed,  to  the  maximum  extent 
practicable,  in  order  to  minimize  the 
adverse  effects  of  these  discharges  on 
the  aquatic  environment  Failure  to 
comply  wid)  these  practices  may  be 
cause  for  the  district  engineer  to 
recommend,  or  the  division  engineer  to 
take,  discretionary  authorify  to  regulate 
the  activity  on  an  individual  or  regional 
basis  pursuant  to  {  3303  of  this  Part 

(1)  Discharges  of  dredged  or  fill 
material  into  waters  oi  the  United  States 
shall  be  avoided  or  minimized  through 
the  use  of  other  practical  alternatives. 

(2)  Discharges  in  spawning  areas 
during  spawning  seasons  shall  be 
avoided. 

(3)  Discharges  shall  not  restrict  or 
impede  the  raovnnmt  of  aquatic  species 
indigenous  to  the  waters  or  the  passage 
of  norma)  or  expected  high  flows  or 
cause  the  relocation  oi  the  water  (unless 
the  primary  purpose  of  the  fill  is  to 
impound  waters). 

(4)  If  the  disdiarge  creates  an 
impoundment  of  water,  adverse  impacts 
on  the  aquatic  system  caused  by  die 
accelerated  passage  of  water  and/or  the 
restriction  of  its  fiow  shall  be 
mmiinized. 

(5)  Discharge  in  wetlands  areas  shall 
be  avoided. 

(6)  Heavy  equipment  woridng  in 
wedands  shall  be  placed  on  mats. 

(7)  Discfaaiges  into  breeding  areas  for 
migratory  waterfowl  shall  be  avoided. 

(8)  All  ten^wrary  fills  shall  be 
removed  in  their  entirefy. 

§330.7    Notification  procMlurM. 

(a)  The  general  permittee  shall  not 
begin  (tischarges  requiring  pre-discharge 
notificatkm  pursuant  to  the  nationwide 
permit  at  }  330.5(a)(26): 

(1)  Until  notified  by  the  district 
engineer  that  the  work  may  proceed 
under  the  nationwide  permit  with  any 
special  conditions  imposed  by  the 
district  or  division  engineer;  or 

(2)  If  notified  by  the  district  or 
division  engineer  that  an  individual 
permit  may  be  required;  or 

(3)  Unless  20  days  have  passed  from 
receipt  of  the  notificatirai  by  the  district 
engineer  and  no  notice  has  been 
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received  &om  the  district  or  division 
engineer. 

(b)  Notiflcation  pursuant  to  the 
nationwide  permit  at  8  330.S(a)(26]  must 
be  in  writing  and  include  the 
information  Usted  below.  Notification  is 
not  an  admission  that  the  proposed 
work  would  result  in  more  than  minimal 
impacts  to  waters  of  the  United  States;  it 
simply  allows  the  district  or  division 
engineer  to  evaluate  specific  activities 
for  compUance  with  general  permit 
criteria. 

(1)  Name,  address,  and  phone  number 
of  the  general  permittee; 
(2}  Location  of  the  planned  work; 

(3)  Brief  description  of  the  proposed 
work,  its  purpose,  and  the  approximate 
size  of  the  waters,  including  wetlands, 
which  would  be  lost  or  substantially 
adversely  modified  as  a  result  of  the 
work:  and 

(4)  Any  specific  information  required 
by  the  nationwide  permit  and  any  other 
information  that  the  permittee  believes 
is  appropriate. 

(c)  District  engineer  review  of 
notification.  Upon  receipt  of 
notification,  the  district  engineer  will 
promptly  review  the  general  permittee's 
notification  to  determine  which  of  the 
following  procedures  should  be 
followed: 

(1)  If  the  nationwide  permit  at 

§  330.5(a](26)  is  involved  and  the  district 
engineer  determines  either,  (i]  the 
proposed  activity  falls  within  a  class  of 
discharges  or  will  occur  in  a  category  of 
waters  which  has  been  previously 
identified  by  the  Regional 
Administrator,  Environmental  Protection 
Agency:  the  Regional  Director,  Fish  and 
Wildlife  Service:  the  Regional  Director, 
National  Marine  Fisheries  Service:  or 
the  heads  of  the  appropriate  state 
natural  resource  agencies  as  being  of 
particular  interest  to  those  agencies:  or 
(ii)  the  particular  discharge  has  not  been 
previously  identified  but  he  believes  it 
may  be  of  importance  to  those  agencies, 
he  will  promptly  forward  the 
notification  to  the  division  engineer  and 
the  head  and  appropriate  staff  officials 
of  those  agencies  to  afford  those 
agencies  an  adequate  opportunity  before 
such  discharge  occurs  to  consider  such 
notification  and  express  their  views,  if 
any,  to  the  district  engineer  concerning 
whether  individual  permits  should  be 
required. 

(2)  If  the  nationwide  permits  at 

5  330.5(a)  (7),  (17),  or  (21)  are  involved 
and  the  Environmental  Protection 
Agency,  the  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service  or 
the  appropriate  state  natural  resource  or 
water  quality  agencies  forward  concerns 
to  the  district  engineer,  he  will  forward 
those  concerns  to  the  division  engineer 


together  with  a  statement  of  the  factors 
pertinent  to  a  determination  of  the 
environmental  effects  of  the  proposed 
discharges,  including  those  set  forth  in 
the  404(b)(1)  guidelines,  and  his  views 
on  the  specific  points  raised  by  those 
agencies. 

(3)  If  the  nationwide  permit  at 
S  330.5(a)(21)  is  involved  the  district 
engineer  will  give  notice  to  the 
Environmental  Protection  Agency  and 
the  appropriate  state  water  quality 
agency,  lliis  notice  will  include  as  a 
minimum  the  information  required  by 
paragraph  (b)  of  this  section. 

(d)  Division  engineer  review  of 
notification.  The  division  engineer  will 
review  all  notifications  referred  to  him 
in  accordance  with  paragraph  (c)(1)  or 
(c)(2)  of  this  section.  The  division 
engineer  will  require  an  individual 
permit  when  he  determines  that  an 
activity  does  not  comply  with  the  terms 
or  conditions  of  a  nationwide  permit  or 
does  not  meet  the  definition  of  a  general 
permit  (see  33  CFR  322.2(0  and  323.2(n)) 
including  discharges  under  the 
nationwide  permit  at  $  330.5(a)(26) 
which  have  more  than  minimal  adverse 
environmental  effects  on  the  aquatic 
environment  when  viewed  either 
cumulatively  or  separately.  In  reaching 
his  decision,  he  will  review  factors 
pertinent  to  a  determination  of  the 
environmental  effects  of  the  proposed 
discharge,  including  those  set  forth  in 
the  404(b)(1)  guidelines,  and  will  give 
full  consideration  to  the  views,  if  any,  of 
the  federal  and  state  natiu-al  resource 
agencies  identifled  in  paragraph  (c)  of 
this  section.  If  the  division  engineer 
decides  that  an  Individual  permit  is  not 
required,  and  a  federal  or  appropriate 
state  natural  resource  agency  has 
indicated  in  writing  that  an  activity  may 
result  in  more  than  minimal  adverse 
environmental  impacts,  he  will  prepare 
a  written  statement,  available  to  the 
pubUc  on  request,  which  sets  forth  his 
response  to  the  Specific  points  raised  by 
the  commenting  agency.  When  the 
division  engineer  reaches  his  decision 
he  will  notify  the  district  engineer,  who 
will  immediately  notify  the  general 
permittee  of  the  division  engineer's 
decision. 

S  330.8    Discfvtionary  auttUMlty. 

Except  as  provided  in  paragraphs  (c) 
(2)  and  (d)  of  this  section,  division 
engineers  on  thair  own  initiative  or  upon 
recommendation  of  a  district  engineer 
are  authorized  to  modify  nationwide 
permits  by  adding  regional  conditions  or 
to  override  nationwide  permits  by 
requiring  individual  permit  applications 
on  a  case-by-case  basis,  for  a  category 
of  activities,  or  in  specific  geographic 
areas.  Discretionary  authority  will  be 


based  on  concerns  fbr  the  aquatic 
environment  as  expressed  in  the 
guidelines  published  by  EPA  pursuant  to 
section  404(b)(1).  (40  CFR  Part  230) 

(a)  Activity  Specific  conditions. 
Division  engineers  are  authorized  to 
modify  nationwide  permits  by  adding 
individual  conditions  on  a  case-by-case 
basis  applicable  to  certain  activities 
within  their  divisioa  Activity  specific 
conditions  may  be  added  by  the  District 
Engineer  in  instances  where  there  is 
mutual  agreement  between  the  district 
engineer  and  the  permittee.  Furthermore, 
district  engineers  will  condition  NWPs 
with  conditions  which  have  been 
imposed  on  a  state  section  401  water 
quality  certification  issued  pursuant  to 

§  330.9  of  this  Part. 

(b)  Regional  conditions.  Division 
engineers  are  authorized  to  modify 
nationwide  permits  by  adding 
conditions  on  a  generic  basis  applicable 
to  certain  activities  or  specific 
geographic  areas  within  their  divisions. 
In  developing  regional  conditions, 
division  and  district  engineers  will 
follow  standard  permit  processing 
procedures  as  prescribed  in  33  CFR  Part 
325  applying  the  evaluation  criteria  of  33 
CFR  Part  320  and  appropriate  parts  of  33 
CFR  Parts  321,  322,  323,  and  324. 
Division  and  district  engineers  will  take 
appropriate  measures  to  inform  the 
public  of  the  additional  conditions. 

(c)  Individual  permits — (1)  Case-by- 
Case.  In  nationwide  permit  cases  where 
additional  individual  or  regional 
conditioning  may  not  be  sufficient  to 
address  concerns  for  the  aquatic 
environment  or  where  there  is  not 
sufficient  time  to  develop  such 
conditions  under  paragraphs  (a)  or  (b)  of 
this  section,  the  division  engineer  may 
suspend  use  of  the  nationwide  permit 
and  require  an  individual  permit 
application  on  a  case-by-case  basis.  The 
district  engineer  will  evaluate  the 
application  and  will  either  issue  or  deny 
a  permit.  However,  if  at  any  time  the 
reason  for  taking  discretionary  authority 
is  satisfied,  then  the  division  engineer 
may  remove  the  suspension,  reactivating 
authority  tmder  the  nationwide  permit. 
Where  time  is  of  the  essence,  the  district 
engineer  may  telephonically  recommend 
that  the  division  engineer  assert 
discretionary  authority  to  require  an 
individual  permit  application  for  a 
specific  activity.  If  the  division  engineer 
concurs,  he  may  orally  authorize  the 
district  engineer  to  implement  that 
authority.  Oral  authorization  should  be 
followed  by  written  confirmation. 

(2)  Category.  Additionally,  after 
notice  and  opportunity  for  public 
hearing,  division  engineers  may  decide 
that  individual  permit  applications 
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should  be  required  for  categories  of 
activities,  or  in  specific  geographic 
areas.  However,  only  the  Chief  of 
Engineers  may  modify,  suspend,  x>r 
revoke  nationwide  permits  on  a 
statewide  or  nationwide  basis.  The 
division  engineer  will  announce  the 
decision  to  persons  affected  by  the 
action.  The  district  engineer  will  then 
regulate  the  activity  or  activities  by 
processing  an  application(8]  for  an 
individual  permit(8)  pursuant  to  33  CFR 
Part  325. 

(d)  For  the  nationwide  permit  found  at 
S  330.5(a](26),  after  the  applicable 
provisions  of  §  330.7(a)  (1)  and  (3)  have 
been  satisfied,  the  permittee's  right  to 
proceed  under  the  general  permit  may 
be  modified,  suspended,  or  revoked  only 
in  accordance  with  the  procedure  set 
forth  in  33  CFR  325.7. 

(e)  A  copy  of  all  modifications  or 
revocations  of  activities  covered  by 
nationwide  permits  will  be  forwarded  to 
the  Office  of  the  Chief  of  Engineers, 
ATTN:  DAEN-CWO-N. 

§330.9    State  water  quality  certtflcatioa 

(a)  State  water  quality  certification  is 
required  for  nationwide  permits  which 
may  result  in  any  discharge  into  waters 
of  the  United  States.  If  a  state  issues  a 
water  quality  certification  which 
includes  special  conditions,  the  district 
engineer  will  add  these  conditions  as 
conditions  of  the  nationwide  permit  in 
that  state.  However,  if  such  conditions 
do  not  comply  with  the  provisions  of  33 
CFR  325.4  or  if  a  state  denies  a  required 
401  certification  for  a  particular 
nationwide  permit  authorization  for  all 
discharges  covered  by  the  nationwide 
permit  within  the  state  is  denied  without 
prejudice  until  the  state  issues  an 
individual  or  generic  water  quality 
certification  or  waives  its  right  to  do  so. 
A  district  engineer  will  not  process  an 
individual  permit  application  for  an 
activity  for  which  authorization  has 
been  denied  without  prejudice  imder  the 
nationwide  permit  program.  However,  if 
the  division  engineer  determines  that  it 
would  otherwise  be  appropriate  to 
exercise  his  discretionary  authority, 
pursuant  to  S  330.8,  to  override  the 
nationwide  permit  or  permits  in 
question,  he  may  do  so,  and  the  district 
engineer  may  proceed  with  the 
processing  of  individual  permit 
applications.  In  instances  where  a  state 
has  denied  the  401  water  quality 
certification  for  dischaiges  under  a 
particular  nationwide  permit,  applicants 
must  furnish  the  district  engineer  with 
an  individual  or  generic  401  certification 
or  a  copy  of  the  application  to  the  state 
for  the  certification.  If  a  state  fails  to  act 
within  a  reasonable  period  of  time  (see 
9  325.2(b)(l)(ii)],  a  waiver  will  be 


presumed.  Upon  receipt  of  an  individual 
or  generic  certification  or  a  waiver  of 
certification,  the  proposed  work  is 
authorized  under  the  nationwide  permit 
If  a  state  issues  a  conditioned  individual 
certification,  the  district  engineer  will 
include  those  conditions  that  comply 
with  33  CFR  325.4  as  special  conditions 
of  the  nationwide  permit  (see  33  CFR 
Part  330.8(a]]  and  notify  the  applicant 
that  the  work  is  authorized  under  the 
nationwide  permit  provided  all 
conditions  are  met 

(b)  Certification  requirements  for 
nationwide  permits  fall  into  the 
following  general  categories: 

(1)  No  certification  required. 
Nationwide  permits  numbered  1,  2,  4,  5, 
8. 9, 10, 11,  and  19  do  not  involve 
activities  which  may  result  in  a 
discharge  and  therefore  401  certification 
is  not  applicable. 

(2)  Certification  sometimes  required. 
Nationwide  permits  numbered  3,  6,  7, 13, 
20,  21,  22,  and  23  each  involve  various 
activities,  some  of  which  may  result  in  a 
discharge  and  require  certification,  and 
others  of  which  do  not  State  denial  of 
certification  for  any  specific  nationwide 
permit  in  this  category  affects  only  those 
activities  involving  discharges.  Those 
not  involving  dischaiges  remain  in 
effect 

(3)  Certification  required.  Nationwide 
permits  numbered  12, 14, 15, 16, 17, 18, 
24,  25,  and  26  involve  activities  which 
would  result  in  dischaiges  and  therefore 
401  certification  is  required. 

(c)  District  engineers  will  take 
appropriate  measures  to  inform  the 
public  of  which  waterbodies  or  regions 
within  the  state,  and  for  which 
nationwide  permits,  an  individual  401 
water  quality  certification  is  required. 

{330.10    Coastal  zone  management 
eonsisteney  determination. 

In  instances  where  a  state  has  not 
concurred  that  a  particular  nationwide 
permit  is  consistent  with  an  approved 
coastal  zone  management  plan, 
authorization  for  all  activities  subject  to 
such  nationwide  permit  within  or 
affecting  the  state  coastal  zone  agency's 
area  of  authority  is  denied  without 
prejudice  until  the  applicant  has 
furnished  to  the  district  engineer  a 
coastal  zone  management  consistency 
determination  pursuant  to  section  307  of 
the  Coastal  Zone  Management  Act  and 
the  state  has  concurred  in  it  If  a  state 
does  not  act  on  an  applicant's 
consistency  statement  within  six  months 
after  receipt  by  the  state,  consistency 
shall  be  presumed.  District  engineers 
will  take  appropriate  measures  to  inform 
the  public  of  which  waterbodies  or 
regions  within  the  state,  and  for  which 
nationwide  permits,  such  individual 


consistency  determination  is  required. 
District  engineers  will  not  process  any 
permit  appUcation  for  an  activity  which 
has  been  denied  without  prejudice 
under  the  nationwide  permit  program. 
However,  if  the  divlsioa  engiiieer 
determines  that  it  would  otherwise  be 
appropriate  to  exercise  his  discretionary 
authority,  pursuant  to  {  330.8,  to 
override  the  nationwide  permit  or 
permits  in  question,  he  may  do  so,  and 
the  district  engineer  may  proceed  with 
the  processing  of  individual  permit 
applications. 

S  330.11    Nationwide  psmiH  verWicatlonL 

(a]  General  permittees  may,  and  in 
some  cases  must  request  from  a  district 
engineer  confirmation  that  an  activity 
complies  with  the  terms  and  conditions 
of  a  nationwide  permit  District 
engineers  will  respond  promptiy  to  such 
requests.  The  response  will  state  that 
the  verification  is  valid  for  a  period  of 
no  more  than  two  years  or  a  lesser 
period  of  time  if  deemed  appropriate. 
Section  330.12  takes  precedence  over 
this  section,  therefore,  it  is  incumbent 
upon  the  permittee  to  remain  informed 
of  changes  to  nationwide  permits. 

(b]  If  the  district  engineer  decides  that 
an  activity  does  not  comply  with  the 
terms  or  conditions  of  a  nationwide 
permit  he  will  so  notify  the  person 
desiring  to  do  the  work  and  indicate  that 
an  individual  permit  is  required  (unless 
covered  by  a  regional  permit]. 

(c]  If  the  district  engineer  decides  that 
an  activity  does  comply  with  the  terms 
and  conditions  of  a  nationwide  permit 
he  will  so  notify  the  general  permittee. 
In  such  cases,  as  with  any  activity 
which  qualifies  under  a  nationwide 
permit  the  general  permittee's  right  to 
proceed  with  the  activities  under  the 
nationwide  permit  may  be  modified, 
suspended,  or  revoked  only  in 
accordance  with  the  procedures  of  33 
CFR  325.7. 

S  330.12    Expiration  of  nationwide  permits. 

The  Chief  of  Engineers  will  review 
nationwide  permits  on  a  continual  basis, 
and  will  decide  to  either  modify,  reissue 
(extend]  or  revoke  the  permits  at  least 
every  five  years.  If  a  nationwide  permit 
is  not  modified  or  reissued  within  five 
years  of  publication  in  the  Federal 
Register,  it  automatically  expires  and 
becomes  null  and  void.  Authorization  of 
activities  which  have  commenced  or  are 
under  contract  to  commence  in  reliance 
upon  a  nationwide  permit  will  remain  in 
effect  provided  the  activity  is  completed 
within  twelve  months  of  the  date  a 
nationwide  permit  has  expired  or  was 
revoked  unless  discretionary  permit 
authority  has  been  exercised  in 
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accordance  with  {  330.8  of  this  Part  or 
modification,  suspension,  or  revocation 
procedures  are  initiated  in  accordance 
with  the  relevant  provisions  of  33  CFR 
325.7.  Activities  completed  under  the 
authorization  of  a  nationwide  permit 
which  was  in  effect  at  the  time  the 
activity  was  completed  continue  to  be 
authorized  by  that  nationwide  permit. 

[FR  Doc.  86-25301  Filed  ll-12-fl6;  a-4S  am] 
BiUJNO  COOE  3710-n-M 


1986 


Thursday 
November  13,  1986 


Part  III 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administi^rtion 


29  CFR  Parts  2509,  2510,  2520,  and  2550 
Employee  BenefH  Plans:  DefinMlon  of  Plan 
Assets  and  Exemption  and  Alternative 
Method  of  Annual  Reporting  for  Plans 
Investing  In  Certain  Entitles;  Rule 


I  I 

41262     Federal  Regjater  /  Vol.  51.  No.  219  /  Thursday.  November  13.  1986  /  Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

Pension  and  WeHare  Benefits 
Administration 

29  CFR  Parts  2509, 2510,  and  2550 

FInai  Regulation  Relating  to  tlie 
Definition  of  Plan  Assets 

AOENCY:  Department  of  Labor. 
ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  a 
final  regulation  that  describes  what 
constitute  assets  of  a  plan  for  purposes 
of  certain  provisions  of  Title  I  of  die 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA,  or  die  Act)  and  the 
related  prohibited  transaction 
provisions  of  the  Internal  Revenue  Code 
(the  Code).  This  document  also  contains 
a  redesignation  of  the  rule  relating  to 
guaranteed  governmental  mortgage  pool 
certiflcates  that  was  originally  codified 
at  29  CFR  2550.401b-l.  There  has  been 
considerable  uncertainty  regarding  what 
constitute  "plan  assets"  for  purposes  of 
ERISA,  and  the  regulation  will  provide 
guidance  to  plan  fiduciaries, 
participants  and  beneficiaries  of  plans 
and  other  affected  parties. 
DATES:  The  final  regulations  will  be 
effective  March  13, 1987.  In  general,  the 
final  regulations  will  apply  for  purposes 
of  identifying  plan  assets  at  any  time 
after  March  13, 1987.  The  final 
regulations  also  contain  certain 
transitional  provisions. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  S.  Hunter.  Office  of  Regulations 
and  Interpretations.  Pension  and 
Welfare  Benefits  Administration.  (202) 
523-7901  or  Shelby  J.  Hoover  or  Daniel  J. 
Maguire.  Plan  Benefits  Security  Division. 
Office  of  the  SoUcitor.  U.S.  Department 
of  Labor.  Washington.  DC  20210.  (202) 
523-«658  or  (202)  523-9595.  respectively. 
For  matters  concerning  Executive  Order 
12291.  the  Regulatory  Flexibility  Act  or 
the  Paperwork  Reduction  Act.  contact 
Gary  Hendricks.  Office  of  Policy, 
Planning  and  Research,  Pension  and 
Welfare  Benefits  Administration,  (202) 
523-7933.  These  are  not  toll  free 
numbers. 

Background 

/.  History  of  the  Regulation 

On  January  8, 1985,  the  Department  of 
Labor  (the  Department)  published  a 
notice  in  the  Federal  Register  containing 
a  proposed  regulation  that  would 
characterize  the  assets  of  certain 
entities  in  which  plans  invest  as 
including  plan  assets,  with  the  result 
that  the  managers  of  those  entities 
would  be  considered  "fiduciaries" 
subject  to  the  fiduciary  responsibility 


provisions  of  ERISA.*  The  notice  gave 
an  opportunity  for  interested  persons  to 
comment  on  the  proposal. 

On  February  15, 1985,  the  Department 
published  a  notice  in  the  Federal 
Register  containing  an  amendment 
modifying  the  effective  date  provision  of 
the  proposed  regulation.* 

A  public  hearing  on  the  proposal  was 
held  in  Washington,  DC.  on  May  6,  7 
and  8, 1985  at  which  time  more  than  45 
commentators  made  oral  presentations. 
At  the  conclusion  of  the  hearing,  the 
record  in  the  proceeding  was  held  open 
until  June  30, 1985,  in  order  to  permit  the 
filing  of  additional  submissions.' 

The  Department  has  received  more 
than  700  letters  of  comment  regarding 
the  proposal.  The  final  regulation  has 
been  substantially  revised  in  response 
to  the  comments  received  and  the 
testimony  at  the  public  hearing. 

The  following  discussion  summarizes 
the  proposed  regulation  and  the  major 
issues  raised  by  the  commentators  and 
explains  the  Department's  reasons  for 
adopting  the  final  regulation  that  is 
published  with  this  notice. 

//.  Overview  of  the  "Plan  Assets"  Issue 

The  proposed  plan  assets  regulation 
described  the  circumstances  under 
which  the  assets  of  an  entity  in  which  a 
plan  invests  will  be  considered  to 
include  "plan  assets"  so  that  the 
manager  of  the  entity  would  be  subject 
to  the  fiduciary  responsibility  rules  of 
ERISA.  Under  ERISA,  persons  who 
exercise  discretionary  authority  or 
control  over  the  assets  of  a  plan  or  who 
provide  investment  advice  for  a  fee  with 
respect  to  such  assets  are  "fiduciaries" 
subject  to  the  fiduciary  responsibility 
provisions  of  the  Act.*  Thus,  identifying 
a  plan's  assets  is  a  critical  step  in 
identifying  plan  fiduciaries.  Moreover, 
the  fiduciary  responsibilify  provisions  of 
ERISA  include  prohibited  transaction 
provisions  which  restrict  the  manner  in 
which  fiduciaries  may  deal  with  the 
assets  of  a  plan.*  In  general,  a  fiduciary 


'  PropoBed  reguUtion  29  CFR  2510.»-l(n  (50  FR 
961).  That  document  also  gave  notice  of  withdrawal 
of  a  previously  proposed  regulation  (45  FR  3S084, 
June  8, 1980)  and  the  withdrawal  of  most  of  the 
provisions  of  another  previously  proposed 
regulation  (44  FR  50363.  August  28, 1979)  both  of 
which  dealt  with  the  definition  of  plan  assets.  The 
Department  also  noted  that  the  regulation,  if 
adopted,  would  coatain  a  revision  and  clarification 
of  Interpretive  Bulletin  75-2  (29  CFR  2509.75-2). 

•50FR636Z 

•  Transcript  of  Hearing  for  May  8, 1985,  at  110. 

♦  See  section  3(2J)  of  ERISA. 

»  See  section  400  of  ERISA.  The  prohibited 
transaction  provisions  of  ERISA  are  complemented 
by  section  4975  of  Aie  Code  which  imposes  an 
excise  tax  on  disqtialified  persons  who  engage  in 
prohibited  transactons. 


may  not  use  the  assets  of  a  plan  to 
engage  in  transactions  with  "parties  in 
interest"  to  the  plan  or  plans  for  which 
he  is  acting. 

In  ERISA,  the  term  "fiduciary"  is 
defined  broadly  and  in  functional  terms. 
Fiduciary  status  is  determined  with 
reference  to  a  person's  activities  with 
respect  to  a  plan;  it  does  not  depend 
upon  any  formal  undertaking  or 
agreement.^  In  the  Department's  view, 
there  are  many  situations  where  a  plan, 
although  nominally  investing  its  assets 
in  a  separate  entity,  is  as  a  practical 
matter  retaining  the  persons  who 
manage  the  entity  to  provide  investment 
management  services  for  the  plan.  For 
example,  some  institutional  managers — 
such  as  banks  and  insurance 
companies — ^have  traditionally  pooled 
the  assets  of  several  plans  for  purposes 
of  collective  investment,  and  plans 
typically  participate  in  such  a  fund  by 
acquiring  investment  units  evidencing 
an  interest  in  the  fond.  More  recently, 
limited  partnerships  have  been  used  as 
devices  for  the  collective  investment  of 
plan  assets. 

Although  ERISA  does  not  explicitly 
define  what  constitute  "plan  assets",  it 
does  deal  specifically  with  certain  kinds 
of  collective  investment  arrangements. 
Section  401(b)(1)  of  ERISA  provides 
that,  in  the  case  of  a  plan  which  invests 
in  any  security  issued  by  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  the 
assets  of  the  plan  will  be  deemed  to 
include  such  security,  but  will  not.  solely 
by  reason  of  the  plan's  acquisition  of  the 
security,  be  deemed  to  include  any 
assets  of  the  investment  company.'' 
Similariy.  section  401(b)(2)  of  ERISA 
provides  that  when  a  plan  acquires  a 
"guaranteed  benefit  policy"  fi-om  an 
insurance  company,  the  assets  of  the 
plan  include  the  pdicy,  but  do  not 
include  any  of  the  underlying  assets  of 
the  insurance  company  issuing  the 
policy. 

ERISA  also  includes  provisions  which 
indicate  that  the  underlying  assets  of 
certain  kinds  of  coUective  funds  do 


•  See  H.R.  Rep.  No.  12S0, 93d  Cong..  2d  Sess.,  323 
(1974)  (the  Conference  Report), 

'  The  Conference  Report  indicates  that  this 
statutory  exclusion  was  included  in  ERISA  in  view 
of  the  existence  of  regulation  under  the  Investment 
Company  Act  and  because  interests  in  registered 
investment  companies  must  be  widely  held. 
Conference  Report  at  TSU.  Section  3(21  )(B)  of  ERISA 
also  indicates  that  neithtr  a  registered  investment 
company,  its  investment  adviser  nor  its  principal 
underwriter  is  deemed  to  be  a  fiduciary  by  reason 
of  a  plan's  investment  in  the  investment  company, 
except  insofar  as  such  investment  company  or  its 
investment  adviser  or  principal  underwriter  acts  in 
connection  with  an  employee  benefit  plan  covering 
employees  of  such  company,  adviser  or  underwriter. 


inchide  "plan  assets."'  Tfan,  the  Act 
contains  fecial  leportiiig  and 
disdosuia  pranakmB  where  some  m  all 
of  the  aasels  of  a  plan  are  held  in  an 
insurance  conpany  separate  account  or 
a  bank  corhroii  or  coSecflve  trust  fund.* 
In  addition,  the  le^lative  history 
accompanying  ERISA  dearly  indicates 
that  the  assets  of  sudi  traditionri 
investment  funds  shoidd  be  considered 
"^lan  assets"  subject  to  the  fiduciary 
responsibility  rules  of  the  Act'" 

In  the  Department's  view,  it  would  be 
unreasonable  to  suppose  that  Congress 
intended  that  the  protections  of  the 
fiduciary  responsibility  provisions  of  the 
Act  wdiich  are  apphcable  where  a  plan 
directly  retains  a  manager  ai  its 
investments  would  not  be  aiq>licable 
where  the  manager  is  retained  indirectly 
through  investment  by  the  plan  in  a 
collective  investmoit  fund.  It  would  aiso 
appear  to  be  inconsistent  wi^  the  broad 
functional  definition  of  "fiduciary"  in 
ERISA  if  persons  who  provide  services 
that  would  cause  than  to  be  fkhiciaries 
if  the  services  were  provided  direcdy  to 
pifflis  are  able  to  circumvent  the 
{klueiary  responsibility  rules  of  the  Act 
by  the  mterposition  of  a  s^arate  legal 
entity  between  therasdves  «id  Ute  plans 
(for  example,  by  providing  services  to  a 
limited  partnership  in  n^ch  plans 
invest).  However,  neither  ERISA  itself 
nor  the  legislative  history  of  the  Act 
provides  a  clear  indication  of  the  extent 
to  which  the  fiduciary  responsibility 
provisions  of  the  Act  are  intended  to 
apply  when  a  plan  invests  in  another 
entity  which  may  be  a  vehicle  for 
coUectiye  investment  of  plan  funds.  In 
developing  a  regulation  to  address  this 
issue  the  Department  has  taken  into 
account  the  public  comments  on  the 
proposed  regulation  and  the  testimony 
at  the  pubUc  hearing,  the  eiqiress 
statutory  provisions  of  ERISA,  the 
relevant  legislative  history  and  the 
existing  federal  regulatory  structure 
applicable  to  entities  in  which  plans 
invest. 
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'  In  such  case,  a  plan's  assets  would  include  its 
inteiest  in  the  fund  and  an  undivided  interest  in 
each  of  the  underlying  assets  of  the  fund. 

■  Sectioa  103fbX3)(G)  of  the  Act 

">  '^nsiirance  companies  are  to  be  mspaosible 
under  tlie  general  fiduciary  rules  with  respect  to 
assets  held  under  separate  accoont  contracts  and 
the  assets  of  these  contracts  are  to  be  considered  as 
plan  assets  .  .  ."  Conference  Report  at  296.  The 
conferees  understand  that  it  is  common  practice  for 
banks,  trust  companies  and  insurance  companiea  to 
maintain  pooled  iavestment  fnads  for  plans. .  .  . 
Banks,  etc  that  operate  such  pooled  iavestnent 
funds  aie.  of  course,  plan  fiduciaries."  Conference 
Report,  at  316. 


///.  Degcrgttion  of  the  Pmpoged 
Regulation 

fai  order  to  determine  when  an 
investment  is  an  arrangement  for  the 
indirect  provision  of  investment 
management  services,  the  proposed 
regulation  estabhshed  a  "look-timnigh" 
rule  pivsuant  to  w^di  a  plan  would,  in 
cases  where  the  rule  applies,  be 
considered  to  have  acquired  an  interest 
in  the  underiying  assets  of  an  entity  in 
which  it  invests  so  that  the  assets  of  the 
entity  would  include  "plan  assets."  To 
define  the  scope  of  the  look-duou^ 
rule,  the  proposed  regulation  also 
estaUishied  a  series  of  excepticms  to  the 
nde.  T^e  proposed  regulaticm  reflected  a 
general  poUcy  detmmnation  that  the 
fidociary  responsibility  fvovisions  of  the 
Act  should  apply  to  an  entity  in  which  a 
plan  invests  only  if:  (1)  The  plan's 
investmmt  is  such  that  it  has  an 
opportunity  to  participate  in  the 
earnings  (rf  the  entity;  (2)  the  entity  itself 
is  an  investment  fund:  and  (3)  there  is 
some  indication  that  interests  in  the 
entity  are  offered  especially  to  plans. 
Although,  as  discussed  below,  the 
Department  has  made  several 
modiftcations  to  the  regulation  in 
response  to  the  comments  received,  this 
general  pc^cy  approach  is  r^Iected  in 
the  final  regulation. 

The  first  exclusion  in  the  proposed 
regulation  was  for  plan  investments  that 
are  not  "equity  interests".  This 
exchisian  reflected  a  d^ermination  that 
only  those  investnents  which  provide  a 
plan  with  an  omKirtanity  to  ritare  in  the 
success  or  failure  of  the  entity  to  which 
the  investment  relates  are  likely  to  be 
vehicles  for  the  indirect  provision  of 
investment  management  services.  Under 
the  proposal,  "equity  interests"  were 
defined  genoally  as  interests  in  an 
entity  other  fbaa  instruments  which  are 
treated  as  indebtedness  under  local  law 
and  which  have  no  substantial  equity 
features. 

The  second  ncclusion  was  for 
"publicly-offered"  securities,  that  is 
securities  diat  are  registered  under  the 
federal  securities  acts  and  which  are 
widely-held  and  freely  transferable.  The 
exclusion  did  not  extend  to  securities 
that  are  offered  primarily  to  tax  exempt 
investors. 

The  third  exclusion  was  for  entities  in 
which  there  was  no  "significant"  plan 
investment  This  exclusion  was  intended 
to  deal  with  investments  in  entities  in 
which  there  has  been  no  special 
soUcitation  of  plan  investors.  Under  the 
proposal,  plan  investment  was 
"significant"  if  ERISA  plans  and  certain 
other  kinds  of  benefit  plans  own  more 
than  20  percent  of  any  class  of 
outstanding  equity  interests  in  an  entity. 


The  fourth  exdatioa  releted  to 
"operating  ooapames"— conpnies  that 
are  primarfly  engaged  in  die  production 
or  sale  of  a  product  or  service  other  than 
the  investment  ol  capital.  Hie  proposal 
also  specifically  described  certain  "real 
estate  operating  companies"  and 
"venture  capital  operating  companiei" 
which  were  treated  as  operating 
companies. 

The  proposed  regulation  also  provided 
that  the  assets  of  certain  entities  would 
always  include  "^lan  assets."  These 
included  bank  coUective  trust  funds, 
most  insurance  company  separate 
accoimts  and  entities  that  are  whoDy 
owned  by  plans.  The  proposal  also 
provided  that  the  assets  of  entities, 
other  than  insivance  companies  licensed 
to  do  business  in  a  state,  that  are 
established  for  the  purpose  (rf  providing 
benefits  to  participants  oS  investing 
plans  would  include  plan  assets.  This 
provision  was  int«icked  to  apply 
primarily  to  so-called  "multiple 
en^loyer  trusts." 

As  proposed,  die  plan  assets 
regulation  would  have  been  effective  90 
days  after  it  was  published  in  final  form. 
Under  a  transitional  rule,  however,  the 
regulation  would  not  apply  to  entities 
which  accepted  no  new  plan 
investments  after  Jime  30, 1986. 

The  Final  Ra^ilation 

I.  The  Look-  Through  Rule  for  Plan 
Investments 

A.  Comments  on  the  General  Approach 
of  the  Regulation 

Several  persons  who  submitted 
comments  on  the  proposed  regulation 
suggested  that  the  Department  should 
not  establish  any  look-through  nde  with 
respect  to  plan  investments  in  other 
entities.  These  conunentators  indicated 
that  in  thor  view,  references  in  ERISA 
to  the  "assets"  of  a  plan  should  in  all 
cases  be  considered  to  refer  to  a  plan's 
investment  and  not  to  the  underiying 
assets  of  the  entity  in  which  it  invests. 
Some  of  the  commentators  suggested 
that  the  Department  does  not  have  the 
authority  to  issue  a  regulation 
characteriziiig  the  assets  of  a  separate 
legal  entity  in  which  a  plan  invests  as 
"plan  assets".  Even  assuming  that  the 
Department  has  this  authority.  th<< 
commentators  stated,  there  is  no 
sufficiendy  compelling  policy  reason  for 
adopting  a  look-through  rule.  With 
respect  to  these  points,  the 
commentators  pointed  out  that  the 
Department  recognized,  in  its 
Interpretive  Bulletin  75-2,  that  the  assets 
of  an  entity  in  which  a  plan  invests 
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generally  are  not  "plan  assets"." 
According  to  the  commentatorB,  the 
Interpretive  Bulletin  is  a  correct  and 
proper  interpretation  of  ERISA,  and  the 
Department  should  not  depart  from  that 
rule. 

Other  commentators  suggested  that 
even  if  the  Department  adopts  a  look- 
dtfough  rule,  different  standards  should 
be  applied  in  determining  when  that  rule 
is  applicable.  Several  of  these 
commentators  urged  the  Department  to 
adopt  a  rule  based  solely  upon  the 
degree  of  plan  investment  in  an  entity. 
Under  the  rule  suggested  by  the 
commentators,  the  assets  of  an  entity  in 
which  a  plan  invests  would  include  plan 
assets  only  if  aggregate  plan  investment 
exceeds  a  specified  percentage  of  total 
investment  in  the  entity  (such  as  80 
percent)  or  only  if  aggregate  plan 
investment  in  the  entity  exceeds  some 
lesser  percentage  (such  as  50  percent) 
and  one  plan  or  group  of  related  plans 
holds  more  than  10  percent  of  the 
aggregate  outstanding  investments  in 
the  entity.  Finally,  some  commentators 
suggested  that  the  look-through  rule 
should  apply  only  where  a  single  plan  or 
group  of  related  plans  owns  more  than  a 
spectfied  percentage  of  the  outstanding 
equity  interests  in  an  entity. 

B.  The  Final  Regulation 

As  noted  above,  the  final  regulation 
adheres  to  the  general  approach  of  the 
proposed  regulation  although  a  number 
of  specific  changes  have  been  made. 

In  the  Department's  view,  the 
regulation  is  necessary  for  several 
reasons.  First,  in  the  absence  of  a 
regulation  it  would  be  relatively  easy  for 
an  investment  manager  to  avoid 
compliance  with  the  fiduciary 
responsibility  provisions  of  ERISA  by 
indirectly  providing  investment 
management  services  to  plans  through  a 
separate  legal  entity.  This  result  would 
be  inconsistent  with  the  broad, 
functional  definition  of  fiduciary  in 
ERISA  as  well  as  Congress's  intention 
that  fiduciary  status  should  be  imposed 
on  all  persons  conducting  certain 
specified  activities  on  behalf  of  plans 
rather  than  merely  on  those  who 
expressly  agree  to  be  fiduciaries. 

Second,  since  many  collective 
investment  arrangements — such  as 
limited  partnerships — allow  realization 
of  economies  of  scale,  they  are  often 
especially  suited  for  the  purposes  of 
smaller  plans.  Moreover,  testimony  at 
the  public  hearing  on  the  proposed 
regulation  indicated  that  the  traditional 
forms  of  cc^ective  investment 
specifically  addressed  in  ERISA — ^bank 


collective  trust  funds  and  insurance 
company  separate  accoimts — are 
generally  available  only  to  larger  plans. 
Thus,  if  other  forms  of  collective 
investment  that  are  suitable  for  small 
plans  are  not  subject  to  the  fiduciary 
responsibility  rales  of  ERISA,  the  full 
protections  of  those  rules  would  be 
available  for  larger  plans,  but  would  not 
be  available  for  smaller  plans. 

Third,  although  the  legislative  history 
and  the  statute  itself  provide  specific 
guidance  regarding  the  application  of 
the  fiduciary  responsibility  rules  to 
certain  traditional  forms  of  collective 
investment,  they  do  not  describe  how 
those  rules  should  apply  to  other  forms 
of  collective  investment.  Thus,  if  the 
Department  doas  not  adopt  a  regulation, 
uncertainty  about  the  scope  of  the 
fiduciary  responsibility  rules  will  persist 
until  such  time  as  the  issue  is  settled  in 
litigation.  This  uncertainty  would,  in  the 
Department's  view,  be  detrimental  to 
plans  as  well  as  to  persons  marketing 
investments  to  plans. 

The  Department  also  believes  that  the 
general  approadi  of  the  proposed 
regulation,  which  takes  into  account  the 
nature  of  the  plan's  investment,  the 
nature  of  the  entity  to  which  the 
investment  relates,  and  the  nature  of 
other  investors,  is  the  most  appropriate 
way  of  distinguishing  investments  that 
are  vehicles  for  the  indirect  provision  of 
investment  management  services  from 
those  that  are  not.  In  this  respect,  the 
Department  has  concluded  that, 
although  the  degree  of  plan  investment 
in  an  entity  is  rdevant  to  a 
determination  whether  the  underlying 
assets  of  an  entity  include  plan  assets, 
that  factor  alone  should  not  be 
dispositive. 

Finally,  the  Department  believes  that 
it  has  authority  under  ERISA  to 
promulgate  the  final  regulation  set  forth 
here.** 

n.  Scope  of  the  Regulation 

A.  The  Proposed  Regulation 

The  proposed  regulation  described 
what  constitute  "plan  assets"  with 
respect  to  a  plan's  investment  in  another 
entity  for  piuposes  of  Subtitle  A 
(definitional  and  coverage  provisions] 
and  Parts  1  and  4  (reporting  and 
disclosure  and  fiduciary  provisions)  of 
Subtide  B  of  Tide  I  of  ERISA  and  for 
purposes  of  section  4975  of  the  Internal 
Revenue  Code  (excise  tax  provisions 


relating  to  prohibited  transactions)." 
Since  it  applied  to  the  prtdubited 
transaction  provisions  of  the  Code  as 
well  as  Title  I  of  ERISA,  die  proposed 
regulations  would  have  affected  not 
only  investments  by  plans  that  are 
subject  to  Tide  I  (Title  I  plans),  but  also 
investments  by  plans  that  are  not 
subject  to  Tide  I,  but  which  are 
described  in  section  4975  of  the  Code.** 
These  plans  include  primarily  individual 
retirement  accounts  (IRAs)  {md  certain 
plans  which  are  qualified  for  favorable 
tax  treatment  imder  the  Code  that  cover 
only  self-employed  Individuals. 

B.  Comments  Received 

The  Department  received  several 
comments  which  expressed  concern 
about  the  effect  that  the  proposed 
regulation  might  have  on  investment 
opportunities  for  IRAs.  In  addition, 
several  commentators  raised  questions 
regarding  the  extent  to  which  the 
regulation  should  apply  to  plans  other 
than  Tide  I  plans.  In  this  respect  some 
commentators  and  a  witness  at  the 
public  hearing  on  the  proposal 
emphasized  that  investment  decisions 
with  respect  to  IRAs  are  generally  made 
by  the  persons  for  whom  the  accoimts 
are  established  and  that  these 
investments  thus  differ  substantially 
from  those  typically  made  by  employer- 
sponsored  plans.  Finally,  one 
commentator  urged  the  Department  to 
clarify  whether  the  reference  to  "plan" 
in  paragraph  (a)(2)  of  the  proposal  refers 
to  "benefit  plan  investors"  (which 
include  certain  plans  that  are  not 
subject  to  either  Title  I  of  ERISA  or 
section  4975  of  the  Code)  or  only  to 
plans  described  either  in  Tide  I  of 
ERISA  or  in  section  4975(e)(1)  of  the 
Code. 

C.  The  Final  Regulation 

The  final  regulation  will  apply  to 
determinations  of  what  constitute  "plan 


'  28  CFR  2Sae.75-Z. 


■*  The  Department  notes  that  not  only  does 
section  506  of  ERISA  contain  a  broad  grant  of 
rulemaking  authority,  but  that  in  section  11018(d)  of 
Pub.  L.  9S-Z72  Congress  has  expressly  instructed  the 
Department  to  issue  a  final  regulation  defining 
"plan  assets"  by  December  31. 1988. 


"  Thus,  as  discussed  in  the  preamble  to  the 
proposed  regulation,  the  rtgulation  is  not  relevant  to 
"minimum  standards"  issues,  such  as  matters 
relating  to  vesting  and  funding.  With  respect  to  the 
reporting  and  disclosure  proviBions  of  ERISA,  the 
Department  recognized  thtt  special  difficulties  are 
presented  in  reporting  traasactions  involving 
collective  investment  fimds  whose  assets  include 
plan  assets  and  therefore  published  a  proposed 
alternative  method  of  conjpliance  for  such  entities 
(proposed  regulation  29  CFR  252ai03-12  (SO  FR 
3382.  January  24, 1985)).  A*  discussed  below,  the 
Department  is  also  publishing  this  regulation  in  final 
form  in  today's  Fadanl  Rtsister. 

■*  Section  102  of  Reorgmization  nan  Number  4  of 
1978  (43  FR  47713.  Octobet  17, 1978).  effecUve 
December  31. 1978  (44  FR  1085,  January  3, 1979), 
transferred  the  authority  (|f  the  Secretary  of  the 
Treasury  to  issue  regulations  under  moat  provisions 
of  section  4975  of  the  Cod*,  including  those 
provisions  to  which  the  definition  of  the  term  "plan 
assets"  ii  relevant,  to  the  Secretary  of  Labor. 
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assets"  for  all  purposes  underihe    ■ 
defmitional  provisions  of  ERffiA  and 
parts  1  and.4  of  Title  I  of  QUSA  and 
section  4975  of  ike  Internal,  Revenue 
Code.  Thus,  it  will  apply  to  investaents 
made  by  IRAs  and  other  plans  described 
in  section  4g75(e)(l)  of  the  Code  in 
addition  to  plans  that  are  subject  to  the 
requirements  of  Title  I  of  ERISA.  The 
Department  has  determined  that  even 
though  there  may  be  differences 
between  IRAs  and  Title  I  plans  that 
affect  the  kinds  of  investments  made  by 
such  plans,  there  is  a  need  for  consistent 
application  of  the  prohibited  transaction 
rules  of  ERISA  and  the  related  excise 
tax  provisions  of  the  Code.  In  this 
respect,  it  appears  clear  that  Congress 
intended  that  the  prohibited  transaction 
excise  tax  provisions  would  not  only 
operate  to  discourage  the  direct  or 
indirect  use  of  the  assets  of  an  IRA  for 
purposes  unrelated  to  retirement  needs, 
but  that  they  also  would  apply  to 
transactions  involving  persons  who  are 
fiduciaries  by  reason  of  providing 
investment  management  services  to 
such  accounts."  Although,  as  noted 
above,  most  of  the  Department  of  the 
Treasury's  authority  under  section  4075 
of  the  Code  has  been  transferred  to  the 
Department,  the  Department  has 
consulted  with  the  Department  of  the 
Treasury  regarding  the  scope  of  the  final 
regulation. 

///.  Definition  of  Equity  Interest 

A.  The  Proposed  Regulation 

Under  the  proposed  regulation,  the 
assets  of  a  plan  would  not  have 
included  an  interest  in  the  assets  of  an 
entity  in  which  it  invests  unless  the  plan 
acquires  an  "equity  interest"  in  the 
enUty.  Paragraph  (b)(1)  of  the  proposal 
stated  that  the  term  "equity  interest" 
means  any  interest  in  an  entity  "other 
than  an  instrument  that  is  treated  as 
indebtedness  under  applicable  local  law 
and  which  has  no  substantial  equity 
features."  That  paragraph  also  provided 
that  a  profits  interest  in  a  partnership, 
an  undivided  ownership  interest  in 


■*  Congreu  expressly  made  prohibited 
transactions  widi  respect  to  certain  phns  that  are 
not  covered  by  Title  I  of  ERISA  subject  to  the  excise 
tax  imposed  by  section  4875.  Moreover,  section  4875 
expressly  distinguishes  between  prohibited 
transactions  that  benefit  beneficiaries  of  IRAs  and 
those  that  do  not:  Section  40e(^(2)(A)  and  section 
408(e)(4)  of  the  Code  provide  that  an  individual 
retirement  account  will  lose  its  tax  exempt  status  if 
any  of  the  assets  of  the  account  are  used  to  engage 
in  a  prohibited  transaction  for  the  benefit  of  an 
individual  who  has  established  an  account  or  who 
is  a  beneficiary  of  the  account,  and  section 
4975(c)(3)  of  the  Code  provides  for  the  abatement  of 
the  excise  tax  that  would  otherwise  be  imposed 
with  respect  to  such  a  prohibited  transaction.  No 
similar  abatement  is  provided  for  other  kinds  of 
prohibited  transactions  involving  DlAs,  however. 


property  and  a  beneficial  interest  in  a 
trust  would  be  b«ated  as  equity 
interests. 

The  preamble  to  the  proposal 
indicated  that  while  the  question 
whether  a  plan's  interest  is  an  "equity 
interest"  is  an  inherendy  factual  one.  an 
instrument  will  not  fail  to  be  a  (ktrt 
instrument  merely  because  it  has  certain 
equity  features — such  as  additional 
variable  interest  and  conversion  rights — 
that  are  incidental  to  the  primaiy  fixed 
obligation.  In  addition,  an  example  in 
the  proposal  indicated  that  a  plan  would 
not  acquire  an  "equity  interest"  at  the 
time  that  it  purchases  a  convertible 
debenture  if  the  conversion  feature  is 
incidental  to  the  primary  obligatioD  to 
pay  principal  and  interest.  However,  the 
example  also  indicated  that  the  plan 
would  acquire  an  "equity  interest"  at 
the  time  that  it  exercises  its  option  to 
convert  the  debenture  to  stock  of  the 
issuing  corporation. 

B.  Discussion  of  Comments  and  the 
Terms  of  the  Final  Regulation. 

1.  Applicable  Law.  Several 
conunentators  noted  that  the  proposal 
did  not  specify  which  state's  law  would 
control  with  respect  to  a  determination 
whether  a  plan  has  invested  in  a  debt 
instrument  One  commentator  indicated 
that  the  law  of  the  state  in  which  the 
entity  is  formed  should  control  Some 
commentators  suggested  that  the 
exclusion  in  the  regulation  should  apply 
to  any  instrument  that  is  treated  as 
indebtedness  under  local  law, 
regardless  of  the  extent  to  which  the 
instrument  has  equity  features. 
— ^The  Final  Regulation 

The  reference  to  local  law  in  the 
definition  of  equity  interest  in  the  final 
regulation  is  the  same  as  the  reference 
in  the  proposal  In  the  Department's 
view,  the  reference  to  local  law  provides 
an  initial  fi-ame  of  reference  for 
determinations  whether  an  interest  is 
indebtedness.  With  respect  to  the 
question  of  which  law  applies  for 
purposes  of  determining  whether  an 
instrument  is  treated  as  indebtedness 
under  "applicable  local  law,"  the 
Department  intends  that  such 
determinations  should  be  made  under 
the  law  governing  questions  regarding 
interpretation  of  the  instrument 

2.  Substantial  Equity  Features.  Some 
commentators  requested  that  the 
Department  provide  a  more  meaningful 
explanation  of  when  certain  equity 
features  will  be  considered  "incidental" 
to  the  primary  fixed  obligation  for 
purposes  of  the  definition  of  equity 
interest  Several  commentators 
specifically  requested  additional 
guidance  regarding  how  the  "substantial 


equity  featores"  element  of  the 
definition  would  ai^ly  to  hybrid 
investments.  One  commentator 
suggested  that  the  Department  include  a 
list  of  common  equity  features  in  die 
final  r^ulation  and  provide  in  the 
regulation  that  the  existence  of  any  two 
of  these  featiires  would  constitute 
"substantial  equity  features".  However, 
other  commentators  admowledged  that 
it  is  extremely  difficult  to  diaracterize 
accurately  an  instrument  that  has  both 
debt  and  equity  features.  Nonetheless, 
these  commentators  suggested  that 
some  certainty  could  be  provided  in  this 
area  if  the  Department  established  safe 
harbors  under  which  certain  hybrid 
instruments  would  not  be  considered 
"equity  interests."  Some  commentators 
advocated  a  safe  harbor  based  on  the 
approach  taken  in  the  regulations 
proposed  by  the  Department  of  the 
Treasury  under  section  385  of  the  Code, 
i.e.,  that  the  instrument  be  characterized 
as  debt  or  equity  according  to  its 
predominant  characteristia  »•  One 
commentator  suggested  an  alternative 
safe  harbor  for  hybrid  instruments 
which  are  considered  "indebtedness" 
under  state  law  and  which  have  an 
effective  annual  interest  rate  on  the 
fixed  obligation  portion  equal  to  at  least 
60  percent  of  the  current  "applicable 
federal  rate"  under  section  1274(d)  of 
the  Code.  *'  Another  commentator 
pnqxMed  a  safe  hcubor  for  hjrbrid 
instnunents  which  contain  certain 
diaracteristics  typical  of  many 
securities  offered  by  real  estate  firms. 
Finally,  one  commentator  requested  that 
the  text  of  the  regulation  should  state 
explicitly  the  principle  established  in  the 
example  discussed  above,  i.e.,  that  the 
mere  presence  of  a  conversion  right 
which  is  incidental  to  the  primary  fixed 
obligation  does  not  create  an  "equity 
interest"  until  such  a  right  is  exercised. 
—The  Final  Regulation 

The  Department  has  decided  not  kx. 
modify  the  regulation  to  specify  more 
precisely  w^en  equity  features  of  a  debt 
instrument  become  "substantial".  As 
demonstrated  by  the  comments  on  this 
issue,  there  are  a  vast  number  of 
different  kinds  of  equity  features,  each 
of  which  provide  investors  with 
different  opportunities  to  participate  in 
the  earnings  of  an  entity.  Thus,  whether 
any  particular  investment  has 
substantial  equity  features  is  an 
inherendy  factual  question  that  must  be 


••  Formerly  26  CFR  1.385-1—1.385-10  (adopted 
December  2S.  1980  and  withdrawn  August  &  19B3). 

"  Sectioo  1274  of  the  Code  establishn  rules  for 
imputing  a  rate  of  interest  to  certain  debt 
instruments:  the  "applicable  Federal  rate"  is  one 
element  in  making  such  a  determination. 
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resolved  on  a  caae-by-csM  basis.  In 
making  such  a  detenninatiea,  however, 
it  would  be  apiMopriate.  In  the 
Department's  view,  to  take  into  account 
whether  the  equity  features  of  an 
instrument  are  such  that  a  plan's 
investment  in  the  instrument  would  be  a 
practical  vehicle  for  the  induvct 
provision  of  investment  management 
services.  Nonetheless,  as  reflected  in  the 
definition  of  equity  interest  the 
Department  has  concluded  that  the  mere 
fact  that  a  debt  instrument  has  some 
equity  features  does  not  require 
characterization  of  the  instrument  as  an 
equity  interest 

3.  Timing.  A  number  of  conunents 
addressed  the  issue  of  when  a 
determination  should  be  made  that  a 
particular  instrument  is  debt  or  equity. 
Several  commentators  e^qsressed 
concern  with  the  implication  in  the 
proposal  that  characterization  of  an 
instrument  as  debt  or  equity  might 
change  over  time.  One  commentator 
advocated  that  a  determination  of  the 
character  of  an  instrument  be  made  at 
the  time  of  its  initial  issuance.  Another 
commentator  suggested  that  the 
characterization  of  an  instrument  at  the 
time  of  issuance  should  control  unless  a 
significant  change  is  made  to  the  terms 
of  the  instrument  itself.  Other 
commentators  suggested  that  a 
determination  of  whether  an  instrument 
creates  a  debt  or  equity  interest  should 
be  made  at  the  time  of  the  plan's 
investment 
—The  Final  Regulation 

The  definition  of  equity  interest  in  the 
final  regulation  in  effect  provides  that 
characterization  of  an  instrument  as 
debt  or  equity  is  made  continuously 
during  a  plan's  holding  of  the 
instrument  Thus,  for  example,  if  a  plan 
acquires  an  instrument  which  is  debt  at 
the  time  of  acquisition,  but  due  to 
changing  market  conditions  the  equity 
features  become  significant  the 
instrument  would  then  be  characterized 
as  an  "equity  interest"  This  approach 
will  provide  for  uniform  treatment 
among  plan  investors,  because  the 
characterization  given  a  particular  class 
of  securities  will  not  be  different  for 
different  plan  investors  depending 
solely  on  when  the  plans  happened  to 
make  the  investment  and  will  assure 
that  plans'  holdings  of  instruments  that 
provide  a  significant  opportunity  to 
participate  in  the  earnings  of  the  issuer 
will  be  tested  under  the  other  rules  in 
the  regulation  in  order  to  determine 
whether  the  investments  are  vehicles  for 
the  indirect  provision  of  investment 
management  services. 


IV.  The  "Publidy-Offered"  Exception 

A.  The  Proposed  Regulation 

As  noted  above,  the  look-through  rule 
in  the  proposed  regulation  would  not 
have  applied  in  the  case  of  a  plan's 
investment  in  "publicly-offered" 
securities.  Thus,  the  managers  of  an 
issuer  of  publicly-offered  securities 
would  not  hava  been  considered  ERISA 
fiduciaries  solely  by  reason  of  a 
plan's  acquisition  of  such  securities. 

Paragraph  (b)(2)  of  the  proposed 
regulation  defined  "publicly-offered 
securities"  as  securities  which  are 
widely-held,  freely  transferable,  and 
part  of  a  class  of  securities  registered 
pursuant  to  section  12(b)  or  12(g)  of  the 
Securities  Exchange  Act  of  1934,  or  sold 
to  a  plan  from  a  public  offering  pursuant 
to  an  effective  negistration  statement 
imder  the  Securities  Act  of  1933  and  the 
class  of  securities  of  which  such  security 
is  a  part  is  subsequently  registered 
under  the  1934  Securities  Act.  The 
proposal  also  indicated  that  a  security 
would  not  be  publicly-offered  if  it  is  part 
of  an  offering  that  is  directed  primarily 
to  tax-exempt  entities.  The  Department 
indicated  in  the  preamble  to  the 
proposal  that,  although  a  determination 
whether  a  security  is  offered  primarily 
to  tax-exempt  entities  would  be  made 
on  a  case-by-case  basis,  a  security 
would  be  considered  to  be  offered 
primarily  to  such  entities  if  it  is  subject 
to  restrictions  on  transfer  that  result,  or 
are  likely  to  result,  in  the  security  being 
acquired  primarily  by  tax-exempt 
entities,  or  if  the  disclosure  materials 
relating  to  the  offering  indicate  that  the 
investment  is  intended  primarily  for 
such  entities. 

With  respect  to  the  "free 
transferability"  requirement  the 
Department  stated  in  the  preamble  to 
the  proposal  that  the  extent  to  which 
any  particular  restriction  affects  the  free 
transferability  of  a  security  is  a  factual 
question  to  be  resolved  on  a  case-by- 
case  basis. 

B.  Discussion  of  Comments  and  the 
Terms  of  the  Final  Regulation 

1.  "Prikiarilyto  Tax  Exempt 
Investors" Limitation.  The  limitation  to 
the  pubUcly-offered  exception  that  made 
the  exception  unavailable  in  the  case  of 
offerings  primarily  to  tax-exempt 
investors  was  the  single  most 
controversial  provision  of  the  proposal, 
and  a  large  number  of  commentators 
urged  the  Department  to  delete  the 
limitation.  Theae  comments  were  made 
principally  by  sponsors  of  real  estate 
limited  partnerships  designed  especially 
for  plan  investors  and  by  certain  real 
estate  investment  trusts  (REITs). 


The  commentatMH  argued  that  public 
real  estate  partnerahips  are  sufficiently 
different  from  tradiflonal  pooled 
investment  funds  in  which  plans 
participate  that  plaa  investments  in  such 
partnerships  should  not  be  considered 
the  functional  equivalent  of  retaining  the 
general  partner  to  provide  investment 
management  services.  Moreover,  the 
commentators  described  at  some  length 
the  scope  of  regulation  of  public  real 
estate  partnerships  under  federal  and 
state  securities  laws.  These 
commentators  contended  that  widely- 
held,  fr«ely  transferable  securities 
issued  by  public  real  estate  partnerships 
are  similar  to  equity  securities  issued  by 
registered  investment  companies,  the 
underlying  assets  of  which  are  not 
treated  as  plan  assets  under  ERISA.'* 

The  commentatora  also  argued  that  if 
the  underlying  assets  of  a  publicly- 
offered  real  estate  partnership  are 
considered  to  include  plan  assets,  and  if 
managers  of  public  real  estate 
partnerships  are  treated  as  ERISA 
fiduciaries,  it  would  be  extremely 
difficult  if  not  impossible,  for  many 
partnerships  with  large  numbers  of  plan 
investors  to  comply  with  the  ERISA 
prohibited  transaction  rules.  In  this 
respect,  the  commeatators  noted  that, 
due  to  the  high  minimum  investment 
requirements  for  participation  in  bank 
and  insurance  company  pooled  real 
estate  vehicles,  REITS  and  public  real 
estate  partnerships  are  the  primary 
means  by  which  small  and  medium 
sized  plans  invest  in  real  estate. 

Most  of  the  commentators  urged  the 
Department  to  delete  the  "primarily  to 
tax-exempt  investoes"  limitation  entirely 
so  that  the  publicly-offered  exception 
would  be  available  for  securities 
offerings  directed  particularly  to  plans. 
Some  commentators  also  suggested, 
however,  that  if  a  limitation  to  the 
publicly-offered  exoeption  were  retained 
in  the  final  regulation,  it  should  apply 
only  to  offerings  made  primarily  to  Title 
I  plans. 
— ^The  Final  Regulation 

The  Department  has  deleted  the 
primarily  offered  limitation  bom  the 
publicly-offered  exoeption  in  the  final 
regulation.  Thus.  th«  assets  of  an  entity 
whose  securities  art  widely-held,  freely 
transferable  and  registered  under  the 
federal  securities  acts  would  not  include 
plan  assets  even  where  those  securities 
are  offered  primarily,  or  even 
exclusively,  to  plant.  Consequently,  the 
managers  of  such  eatities  would  not  be 
ERISA  fiduciaries  merely  because  there 
is  plan  investment  in  the  entity. 


>■  Sm  Mction  3(21HB)  •ad  «n(bXl)  of  ERISA. 
diaouMd  above. 
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The  primary  basi.  for  the  propoMd 
publidy-offered  exception  wa.  to 
prevent  tiw  regulation  from  operating  to 
create  inadvertent  HUSA  fidudaiies. 
The  manager  (rf  a  publidy-ofiered  entity 
typically  is  not  able  to  control  plan 
investment  in  the  entity  and  dhea  i»  not 
readily  able  to  determine  wdiethn  a 
particular  inverter  is.  or  is  not.  a  plan.  In 
these  circumstance.,  the  Dqtartment 
concluded  that  it  would  be 
inappnqjriate  to  impose  fiduciary 
responsibiUty  on  the  entity's 
managers — even  where  the  entity  is  an 
investment  fund — merely  because  plans 
happen  to  invest  in  the  entity.** 

The  limitation  to  the  pubUdy-ofiered 
exclusion  in  the  1985  proposal  was 
based  on  the  Department's  conclunon 
that,  where  a  securities  offering  in  an 
investment  fund  is  made  especially  to 
plans,  the  primary  rationale  for  the 
publicly-offered  exertion  would  not  be 
applicable  because  the  issuer  of 
securities  that  are  offered  primarily  to 
plans  cannot  be  said  to  have 
"inadvotently"  assumed  fiduciary 
responsibilitie.  that  might  result  from 
plan  investment  Based  on  the  comments 
received  concerning  the  limitation, 
however,  the  Department  has 
reexamined  the  role  of  the  publicly- 
offered  exception. 

In  deciding  to  delete  the  limitation,  the 
Department  has  considered  the  existing 
federal  regulatory  structure  relating  to 
companies  Aat  invest  and  reinvest 
capital.  In  enacting  &»  Investment 
Company  Act  of  1940,  Congress  created 
a  system  of  substantive  federal 
regulation  for  companies  that  invest  in 
securities,  but  did  riot  extend  such 
regulation  to  compame.  that  invert  ia 
property  other  than  securities.  Thus, 
although  publicly-offered  securities  of 
companies  which  invest  in  property 
other  than  securities  (such  as  real 
estate)  are  subject  to  the  disclosure- 
oriented  Secnritie.  Act  of  1933  and 
Securities  Exchange  Act  of  1934.  these 
companies  gencndly  are  not  nibject  to 
subrtantive  federal  regulation  of  their 
business  activities.  Congren  specifically 
recognized  diat  the  Investment 
Company  Act  would  result  in  such 
differing  regulatory  treatment.  In  this 
respect  the  legislative  history  of  the 
Investment  Coa^mny  Act  iwUcates  dut 
Congress  found  tfiat  investment  fimds 
consisting  of  securities  are  particularly 
susceptible  to  abuse  because  securities 
are  typically  highly  liquid 
invesbnents."  Moreover,  the  staff  of  the 


Securities  and  Exdiange  Commission 
has  recognized  this  distinction  Mveral 
times  in  expressing  ofrinions  regarding 
the  scope  of  the  Investment  Corapanr 
Act."«  *^' 

As  discuswd  above,  the  Department 
has  concluded  that  die  plan  aswts 
regulation  is  essential  in  order  to  protect 
fundamental  principles  under  the 
fiduciary  responsibihty  provisions  of 
ERISA  and  to  implement  Congress's 
intent  in  enacting  ERISA.  In  fonnulating 
the  final  regulatim.  however,  the 
Department  has  also  taken  into  account 
Congressional  decisions  implementing 
other  federal  policies.  In  the 
Department's  view,  it  would  be 
inappropriate,  in  the  absence  of 
compelling  reaMms  for  doing  so.  to  take 
a  regulatory  pontion  here  which  would 
disrupt  the  Congresnonal  balancmg  of 
policy  mterests  that  is  reflected  in  the 
federal  securities  laws.  Thus,  the 
Departmoit  has  balanced  the  qiparent 
need  to  apply  the  fidudaty 
responrtbility  provisions  of  ERISA  to  the 
issuers  ot  publicly-offered  securities 
against  the  intrusion  on  other  federal 
regulatory  policies  that  would  remit 
bam  such  am>lication.  In  this  respect  it 
appears  that  although  public  ofEoii^ 
have  been  devehqwd  which  take  into 
account  the  particular  investment  needs 
of  plans,  there  is  no  clear  indication  that 
plan  investments  in  such  offerings  have 
on  the  whole  operated  to  the  detriment 
of  the  investing  plans  or  their 
beneficiaries" 

Accordingly,  the  Department  has 
determined  that  the  benefits  of 
extending  the  ERISA  fiduciary 
responsimlity  rules  to  the  managers  of 
issuers  of  such  securities  are 
outweighed  by  die  disruption  of  other 
federal  regulatory  policies  which  would 
remit  from  such  a  rule. 

The  Department  also  believes  that  the 
"widely-held"  and  "finely  transferable" 
requirements  under  the  publidy-offered 
exception  will  provide  plan  investors 
two  significant  protections:  (1)  The 
ability  to  liquidate  an  unattractive 
investment  and  (2]  diminution  of 
concentration  of  ownership  in  any  one 


>•  Sm  *e  ittManaiaa  of  dw  HinilBr  pufaliciy- 
ofiend  cxoaptiea  in  lltt  Ocpvteaat^  187S  plan 
aunts  pnponl  (4«  Fit  fOSB*-B,  A^dM  as.  isra). 

*•  tec  HJL  Bqk  Na  assa.  TSth  Cai«,  9d  ScM.  7 
(1S40). 


"  See.  «^  MenilL  I^ndi.  Pierce,  Fennar  a  Smith 
Inc.  [1982]  Fed.  Sec  L  Rep.  (CCH)  f  77.089  at  77.7S0 
(October  S.isei). 

**  hi  individna]  casaa,  a  plan's  inveatment  in 
pubiid]H)IIarad  Ncmitiea  of  companiaa  whicfa 
inveat  in  property  atharliian aecwitiee (wliich  are 
ihua  not  regulaied  by  the  biTestment  Company  Act 
of  IMO)  nii.ht  iMuIt  in  kNaea  (o  the  pbu  and  in 
■ome  caaea  Hch  iaeaai  may  be  attribatatila  to  the 
misconduct  of  the  manager  of  the  entity  to  which 
the  securities  relate.  The  Department  ho«*ever.  has 
not  ideiiti6ed  the  kind  of  pattern  of  abuse  that 
would  provide  a  sulIkJeutiy  oompeDing  reason  for 
applying  a  look-through  rale  to  plan  investments  in 
such  sacaiilies.  Ofooufse.  if  such  a  pettem  of  abuse 
were  to  develop,  die  Department  would  need  to 
reexamine  Ms  condnsions. 


investor  due  to  the  large  number  of 
investors  in  die  entity  so  that  it  wiQ  be 
less  likely  diat  the  entity's  m.ni^iis 
will  engage  in  transaction,  for  the 
benefit  of  persons  related  to  any 
particular  investor. 

The  Department  also  notes  that 
investing  plan  fiduciaries  have  a  duty  to 
carefully  evaluate  plan  invertments  m 
pubhdyoffiered  securities  that  are  issued 
by  entities  that  are  similar  to  investment 
funds.  A  plan  fidudary  is  obfigatad 
under  ERISA  to  consider  aD  relevant 
information  in  mwlrfng  investment 
dedrtons.*"  Thus,  whether  the 
underlying  asseto  of  an  entity  indude 
"plan  assets"  is  one  factor  that  a  plan 
fidudaiy  should  consider  in  making  a 
dedsion  to  invest  in  an  entity. 

2.  The  Widely-Held  RequiremaiL 
Some  commentators  also  suggested  that 
the  final  regulation  darity  the  term 
"widely-held"  as  it  is  used  hi  die 
publidy-offered  exception.  In  general 
these  conunents  statm!  diet  the 
Department  should  indude  in  the  final 
regulation  a  statement  made  in  the 
preamble  to  the  1979  plan  anet. 
proposal  to  the  effect  that  interests  in  an 
entity  ordinarily  will  be  considered 
"widely-hekr  if  fliey  are  held  by  100  or 
more  persons.  Commentaton  on  behalf 
of  REITs  particularly  stressed  this  point 
noting  that  under  section  856  of  the 
Internal  Revenue  Code  a  RETT  must 
have  100  or  more  investms  to  qualify  for 
favorable  tax  treatment  Otho^ 
commentators  suggested  that  the 
"widety-held"  requirement  be  replaced 
by  a  limitation  on  the  amount  of  the 
outstanding  interests  in  an  entity  that 
could  be  held  by  any  single  investor  (for 
example,  5  percent).  According  to  the 
commentators,  this  test  would  assure 
that  no  plan  inverter  would  be  able  to 
exerdse  a  controlling  influence  over  the 
entity's  management 

—The  Final  Regulation 

In  the  final  regulaticNi.  the  Department 
has  provided  a  more  iHedse  definition 
of  the  torn  "vvidely-held"  as  it  is  used  in 
the  publidy-offered  exception.  Under 
the  final  r^ulation.  securities  will  be 
considered  "widely-held"  only  if  they 
are  part  of  a  dass  of  securities 
purchased  and  held  by  100  or  more 
persons  who  are  independent  of  the 
issuer  and  of  one  another.**  This  bri^t 
line  tert  was  chosen  to  provide  as  much 
darity  and  certainty  as  possible.  The 
requirement  that  the  investms  be 
independent  of  each  other  ar»d  dig 


**  See  29  CFK  2S5a«Ha-l(b)(l). 

**  Securities  will  noL  however,  be  considered  to 
fail  this  test  if  snhsequent  to  'tmsnrs.  events 
beyond  the  issuer's  control  cause  the  securities  to 
be  held  by  fewer  dian  MS  independent  taivestors. 
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management  of  the  entity  to  which  the 
investment  relates  will  assure  that  this 
aspect  of  the  publicly-offered  exception 
will  not  be  subject  to  manipulation,  for 
example,  by  the  issuance  of  securities  to 
affiliates  of  the  issuer  or  to  small  groups 
of  related  investors. 

3.  The  Free  Trxmaferability 
Requirement  A  number  of 
commentators  also  urged  that  the 
Department  either  eliminate  the  free 
transferability  element  of  the  publicly- 
offered  exception  or  that  it  specificaUy 
indicate  that  customary  restrictions  on 
the  transfer  of  limited  partnership  and 
RETT  interests  will  not  cause  those 
interests  to  fail  to  meet  the  requirement 
In  general,  the  commentators  sug^sted 
that  the  Department  indicate  Uiat  four 
categories  of  restrictions  would  be 
permissible.  These  included  restrictions 
necessary  to  comply  with:  (1)  Applicable 
federal  or  state  securities  laws;  (2] 
federal  or  state  tax  law;  (3)  state 
partnership  laws:  or  (4)  reasonable 
administrative  processing  needs. 

Public  real  estate  partnerships  and 
REITs  also  specifically  requested  that 
the  Department  make  it  clear  that  the 
existence  of  a  right  of  first  refusal  will 
not  cause  a  security  to  fail  to  be  freely 
transferable.  In  the  case  of  partnerships, 
the  commentators  noted,  a  right  of  first 
refusal  (/.«..  a  requirement  that  an  issuer 
be  provided  an  opportimity  to  acquire 
securities  that  an  investor  wishes  to  sell 
before  they  may  be  sold  to  another 
party]  is  a  useful  way  of  preventing  the 
premature  termination  or  liquidation  of 
the  partnership  for  tax  purposes;  the 
commentators  also  indicated  that  in  the 
case  of  REITs,  a  right  of  first  refusal 
helps  assure  that  the  RETT  will  not  lose 
its  qualification  for  favorable  tax 
treatment  under  section  856  of  the  Code. 

Some  commentators  also  suggested 
that  the  final  regulation  should  provide 
that  the  free  transferability  requirement 
is  met  if  investors  have  the  ability  to 
finely  assign  the  economic  benefits  of 
ownership  of  securities  even  though  the 
original  investor  retains  legal  title  to  the 
securities. 

The  commentators  also  noted  that 
REITs  and  public  real  estate 
partnerships  frequently  require  prior 
approval  by  a  general  partner  or  other 
co-investors  as  a  condition  to  transfer  of 
a  limited  partnership  interest  The 
commentators  indicated  that  this  kind  of 
restriction,  as  well  as  suitabihty 
standards  for  potential  transferees,  aid 
REITs  and  limited  partnerships  in 
meeting  requirements  under  state  and 
federal  tax  and  securities  laws,  and  they 
urged  the  Department  to  make  it  clear 
that  such  requirements  would  not  affect 
the  free  transferability  of  securities. 


Some  commeatators  also  requested 
that  the  final  regulation  make  it  clear 
that  reasonable  administrative  fees 
could  be  imposed  with  respect  to  the 
transfer  of  securities  without  affecting 
the  free  fransferebility  of  the  securities. 
— ^The  Final  Regulation 

In  general,  the  Department  has 
concluded  that  a  determination  whether 
a  security  is  considered  freely 
transferable  is  a  factual  one  to  be  made 
on  the  basis  of  the  circumstances  of 
each  case.  Nonetheless,  because  the 
comments  demonstrate  that  many 
federal  and  state  requirements  exist 
which  might  be  considered  to  affect  the 
"free  transferability"  of  a  security,  the 
Department  has  also  determined  that 
some  additional  clarification  is 
necessary.  In  the  opinion  of  the 
Department  the  minimum  amount  which 
can  be  purchased  by  an  investor  is  a 
characteristic  of  a  securities  offering 
which  will  fiequently  affect  the  ability 
of  an  investor  to  liquidate  his 
investment  For  example,  where  the 
amount  of  the  minimum  investment  is 
relatively  low,  the  seciuities  which  are 
the  subject  of  the  offering  are  more 
likely  to  be  widely  distributed  and  it  is 
more  likely  that  the  securities  can  be 
easily  liquidated  Conversely,  where  the 
amount  of  the  minimum  investment  is 
relatively  high,  there  are  likely  to  be 
more  limited  opportunities  to  dispose  of 
the  securities. 

Based  on  the  information  submitted 
by  commentatom,  the  Department  has 
concluded  that  where  a  minimum 
investment  in  a  public  offering  is  $10,000 
or  less,  the  securities  in  question  are 
likely  to  be  widely  distributed.  Thus, 
although  a  detennination  whether 
securities  offered  in  a  public  offering  in 
which  the  minimiun  investment  is 
$10,000  or  less  are  freely  fransferable  is 
ultimately  a  factual  question  under  the 
final  regulation,  paragraph  (b](4] 
contains  a  hst  of  eight  types  of 
permissible  restrictions  which  ordinarily 
will  not  alone  oS  in  combination,  affect 
a  finding  that  such  securities  are  freely 
transferable.  These  permissible 
restrictions  are  derived  from  the  special 
transitional  rule  for  publicly-offered  real 
estate  companies  in  Public  Law  g&- 
272."  The  enumerated  restrictions 
include  restrictions  necessary  to  permit 
partnerships  to  comply  with  applicable 
federal  and  state  laws,  to  assure 
favorable  treatment  under  federal  or 
state  tax  law,  and  to  meet  reasonable 


administrative  processing  needs.  Thus, 
the  final  regulation  in  effect  establishes 
a  presumption  that  securities  will  be 
considered  fieely  transferable, 
notwithstanding  the  existence  of  the 
enumerated  restrictions,  where  they  are 
part  of  an  offering  in  which  the 
minimum  investment  is  $10,000  or  less.** 

In  those  cases  where  the  minimum 
investment  exceeds  $10,000,  whether  a 
security  is  fieely  transferable  will  be 
determined  under  the  final  regulation 
based  on  aU  the  relevant  facts  and 
circumstances.  In  such  cases,  the 
minimum  investment  restriction  as  well 
as  any  other  type  of  restriction 
applicable  to  a  security  should  be 
considered  in  determining  whether  the 
security  is  fieely  transferable.  The 
Department  emphasizes,  however,  that 
the  existence  of  the  kinds  of  restrictions 
on  transfer  that  fit  Within  one  or  more  of 
the  specific  categories  discussed  above 
would  not  necessari^  result  in  a 
determination  that  securities  are  not 
fieely  transferable,  even  where  the 
minimum  permitted  investment  in  the 
securities  exceeds  $10,00a  However,  the 
presumption  that  sudi  restrictions  do 
not  affect  the  fiee  transferability  of  the 
securities  would  not  be  available  in 
these  circumstances. 

Ihe  Department  believes  these  rules 
will  allow  publiclyoffered  entities  to 
meet  certain  federal  and  state 
requirements  while  still  assuring  that 
the  publicly-offered  exclusion  in  the 
final  regulation  will  Only  apply  to 
seciuities  which  in  feet  provide  a  plan 
investor  a  reasonable  opportunity  to 
liquidate  its  investment 

V.  The  Significant  Participation 
Exception 

A.  The  Proposed  Regulation 

Under  the  proposal  the  underlying 
assets  of  an  entity  in  which  a  plan 
invests  would  have  included  plan  assets 
only  if  equity  participation  in  the  entity 
by  benefit  plan  investors  is 
"significant."  The  proposal  indicated 
that  equity  participation  in  an  entity 
would  be  "significant"  on  any  date  if, 
immediately  after  the  most  recent 
acquisition  of  any  equity  interest  in  the 
entity,  20  percent  or  more  of  the  value  of 
any  class  of  equity  interests  is  held  by   ' 
"benefit  plan  investors".  The  proposal 


••  Section  ll(n8(a)  of  Pub.  L.  99-272,  in  effect 
establishes  an  effective  date  provision  for  the  final 
plan  assets  regulation  to  the  extent  that  it  would 
characterize  the  as8«t8  of  publicly-offered  real 
estate  entities  as  including  plan  assets.  This 
provision  is  discussed  in  more  detail  below. 


■*  On  the  basis  of  the  record,  it  appears  to  the 
Department  that  the  offering  value  of  minimum 
investment  units  of  widely  distributed  collective 
Investment  vehicles  is  $100)0  or  less.  Thus,  with 
regard  to  those  collective  investment  vehicles  with 
minimum  investment  units  valued  within  this  range, 
the  Department  has  detentined  thai  a  plan's  ability 
to  dispose  of  its  investment  would  noL  in  general 
be  greatly  affected  by  the  permissible  restrictioiis 
listed  in  paragraph  (b)(4). 
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defined  the  term  "benefit  plan  investDr" 
to  include:  (1)  Any  employee  pension  or 
welfare  braiefit  plan  whether  or  not  the 
plan  is  subject  to  Tftie  I  of  ERISA;  [Z] 
any  plan  described  in  sectim  4875(e)(1) 
of  the  Internal  Revenue  Code;  and  (3) 
any  entity  whose  nndeiiying  assets 
include  plan  assets  by  reason  of  plan 
investment  in  the  entity. 

The  preamble  to  the  proposed 
regulation  indicated  that  the  significant 
participation  test  was  based  <m  the 
Department's  condnsion  that  where 
there  is  substantial  plan  investment  in 
an  investment  fund  there  is  an 
expectation  on  the  part  of  the  investing 
plans  that  the  assets  of  the  fund  will  be 
managed  in  furtherance  of  the  objectives 
of  the  investing  plans  and  that  in  such 
circumstances  the  manager  of  ttie  fMnd 
is  likely  to  take  the  objectives  of  die 
investing  plans  into  account  in  making 
investment  decisions  for  the  fund. 

Finally,  equity  interests  in  an  entity 
held  by  any  person  who  would  be  a 
fiduciary  if  tfie  assets  of  the  entity 
included  plan  assets  (as  well  as  any 
equity  hiterests  held  by  an  affiliate  of 
such  a  person)  were  disregarded  for 
purposes  of  the  significant  participation 
test  in  the  proposed  regulation. 

.  B-DisGussian  of  Comments  and  the 
Terms  of  the  Final  Regulation 

A  number  of  commentators  objected 
to  various  aspects  of  tbe^sigoificant 
participation  test.  In  particular,  they 
asserted:  (1)  That  the  definition  of  the 
term  "benefit  plan  investor"  was  too 
broad;  (2)  that  the  20  percent  test  for 
"significant"  plan  investment  was  too 
low;  (3)  that  the  degree  of  investment  by 
plan  investors  changes  constantly  and 
cannot  be  controlled  by  an  entity's 
management,  and  that,  even  in  an  initial 
offering,  the  manager  of  an  entity  may 
not  know  the  degnt  at  |rfan  investment. 
The  commentators  also  stated  that  die 
significant  participation  exception  is 
especially  important  in  cases  invtrfving 
private  offerings  whidt  do  not  meet  the 
"publidy-offered  security"  exception. 
TTiesp  entities  are  primarily  venture 
capital  companies  and  certain  real 
estate  companies. 

1.  The  20  Percent  LimitatJon.  Several 
commentators  suggested  modification  of 
the  20  percent  figure  used  in  the 
significant  participation  test.  These 
commentators  contended  that  20  percent 
ownership  of  a  dass  of  equity  Securities 
by  benefit  plan  investors  is  not 
8uffici«it  to  establish  the  existence  of 
the  two  factors  on  which  the  test  was 
predicated— i.e.,  spedal  solidtation  of 
plan  investors  and  an  expectation  on  die 
part  of  the  i^an  investws  tfiat  the  assets 
of  the  entity  will  be  managed  in 


furtherance  of  their  investment 
objectives. 

The  commentators  stated  that  much  of 
the  nation's  private  capital  is  now 
concentrated  in  benefit  plans  and  that, 
acconfingly,  it  is  quite  possible  that  as 
much  as  50  percent  of  an  entity's  equity 
capital  may  be  provided  by  benefit 
plans  without  any  spedal  solidtation  of 
such  investors.  Moreover,  the 
commentators  asserted  that  there  is  no 
reason  to  assume  that  a  group  of  plan 
investors  owning  only  20  percent  of  an 
entity's  outstanding  securities  will  be 
able  to  influence  the  management  of  the 
entity.  For  these  reasons,  the 
ctMnmentators  uiged  the  Department  to 
adopt  a  SO  percent  test. 

In  addition,  some  commentators 
expressed  the  belief  that  even  a  50 
percent  limitation  would  not  necessarily 
be  consistent  with  the  underiylng 
rationale  for  the  exception.  These 
commentators  stated  that  where  no 
single  plan  or  group  of  related  plans 
owns  a  lai^ge  mteiest  in  an  entity, 
benefit  plan  investment  can  be 
insignificant  for  purposes  of  infhiendng 
an  entity's  investment  polides  even 
where  it  is  in  excess  of  50  percent  of  the 
aggregate  investment  in  the  entity. 
These  onnmentators  suggested  that  the 
final  regulation  should  indude  two 
percentage  tests  related  to  plan 
investments:  one  relativdy  high 
percentage  test  which  would  be 
intended  to  identify  cases  where  there 
has  bees  ^ledal  solidtatioa  of  plan 
investments  by  an  entity's  management 
and  a  SDMller  percentage  limitation 
relating  to  individual  plan  investment  to 
identify  cases  where  a  particular 
investor  has  the  potential  to  influence 
the  entify's  business  objectives. 

Some  commentators  requested  that 
the  percentage  test  be  apptied  on  the 
basis  of  aggregate  ownmhq>  ai  all 
classes  of  equity  securities  of  a  single 
entify  rather  than  on  a  class  by  dass 
basis. 

Some  ccmmentatOTs  also  objected  to 
the  exdusion  of  the  value  of  equify 
interests  owned  by  the  entify  manager 
(or  its  affiliates]  in  calculating  whether 
there  is  significant  plan  investment  in  an 
entify.  These  commentators  asserted 
that  such  an  exdusion  effectively  lowers 
the  percentage  test  making  H  much 
more  likely  that  there  will  be  significant 
plan  investment,  without  providing  any 
additional  evidence  that  the  entify  is 
managing  its  assets  in  furthOTance  of 
benefit  plan  investment  goals. 
— The  Final  Regulation 

In  the  final  r^^ation.  tiie  Department 
has  increased  the  threshold  percentage 
for  the  significant  partidpation  test  to  25 
percent.  Althoti^  this  revision  makes 


the  "safe  harbor"  provided  by  the 
significant  partidpation  test  avaUable  to 
entities  in  which  there  is  a  slightiy 
greater  degree  of  plan  investment,  the 
D^artment  has  retained  the  general 
approach  of  the  proposal. 

With  respect  to  the  comments  urging  a 
more  substantial  increase  in  the 
threshold  percentage,  the  Department 
notes  that  the  significant  partidpation 
test  was  intended  to  provide  a 
mechanical  test  wUA  would  permit 
entify  managers  and  investing  plans  to 
more  easily  analyxe  the  consequences 
under  the  regulation  of  an  investment 
where  characterization  of  the 
investment  under  other  provisions  of  the 
regulation  (such  as  the  operating 
company  exception)  is  unclear.  The 
Department  believes  that  such  a  safe 
harbor  rule  must  be  formulated 
narrowly  in  grder  to  prevent  its  use  as  a 
method  of  evading  fee  appBc^on  of  tiie 
fidudary  responsibilify  rules  of  ERISA. 
Thus,  in  the  Department's  view,  the 
exception  should  onfy  appfy  where  plan 
investeient  is  not  so  sidwtantial  tiiat  any 
spedal  soBdtation  of  plan  investments 
is  likriy  to  have  occurred  and  where 
there  is  no  reasonable  expectation  that 
the  investment  polides  of  the  entify  will 
be  affected  by  die  spedal  objectives  of 
the  plan  investon. 

The  Department  has  also  conduded 
diat  it  is  necessary  to  apply  the 
significant  partidpation  test  to  each 
class  of  securities  and  to  disregard 
investments  by  die  entify's  managen 
and  their  affiliates  for  purposes  of 
applying  the  tesL  In  die  Department's 
view,  widiout  these  restrictions  the  test 
could  be  easily  manipulated  so  as  to 
avoid  a  determination  diat  plan 
investment  is  significant  even  where 
plans  provide  a  substantial  degree  of  the 
entity's  capital  and  constitute  most  of 
the  outside  investors  in  the  entify.  None 
of  the  comments  suggested  ways  of 
avoiding  this  potential  for  manipulation. 

2.  Benefit  Plan  Investor  Definition. 
Several  commentators  suggested  that 
the  Department  should  narrow  the 
definiti'on  of  "benefit  plan  investor"  to 
indude  onfy  Tide  I  plans  (or  only  plans 
subject  to  ERISA  or  die  prohibited 
transaction  provisions  of  the  Code). 
These  commentators  argued  that  since 
Congress  did  not  believe  the  protections 
of  the  fidudary  responsibilify  rules  are 
necessary  for  plans  diat  are  not  subjed 
to  Tide  I.  it  Would  be  inappropriate  for 
the  Department  to  take  non-covered 
plans  into  account  in  determining 
whether  an  entify  holds  plan  assets.  The 
commentators  also  noted  that  in  some 
circumstances,  an  entify  has  no  means 
of  determining  whether  an  investor  is  a 
"benefit  plan  investor".  In  addition. 
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some  commentators  suggested  that 
diflerent  categories  of  beneHt  plan 
investors  may  not  necessarily  have 
similar  investment  goals.  For  example, 
according  to  the  commentators,  foreign 
plans  which  are  included  in  the  "benefit 
plan  investor"  definition,  but  are  not 
subject  to  ERISA,  might  have  different 
objectives  than  domestic  plans. 
— ^The  Final  Regulation 

The  Department  has  adopted  the 
definition  of  "benefit  plan  investor"  as  it 
was  proposed.  In  reaching  this  decision, 
the  Department  has  considered  two 
factors.  First,  as  noted  above,  the  safe 
harbor  rule  embodied  in  the  significant 
participation  test  is  intended  to  exclude 
only  those  entities  in  which  plan 
investment  is  so  insignificant  that  it  is 
unlikely  that  such  investment  has  been 
especially  sought  or  that  the  investment 
objectives  of  the  entity  will  be 
influenced  by  the  plan  investors.  In  the 
Department's  view,  a  broad  definition  of 
benefit  plan  investor  is  necessary  in 
order  to  avoid  manipulation  of  the 
significant  participation  test.  Although 
the  specific  investment  objectives  of 
different  kinds  of  plans  may  vary,  the 
Department  has  concluded  that  unless 
all  kinds  of  plans  are  taken  into  account 
for  purposes  of  the  test,  entity  managers 
would  be  able  to  avoid  ERISA  fiduciary 
status  by  rationing  investments  to  plans 
that  are  covered  by  ERISA  and  offering 
the  remaining  investments  to  other  plans 
that  are  not  covered.  Thus,  it  has 
concluded  that  all  benefit  plan 
investments  should  be  taken  into 
account  in  determining  whether 
aggregate  investment  by  plans  is  more 
than  incidental. 

With  respect  to  the  definition  of 
benefit  plan  investor,  the  Department 
emphasizes  that  (as  noted  in  the 
preamble  to  the  proposed  regulation) 
nothing  in  the  regulation  imposes 
responsibilities  on  fund  managers  with 
respect  to  plan  investors  that  are  not 
subject  to  ERISA  or  to  the  prohibited 
transaction  provisions  of  the  Code.  Plan 
investors  that  are  not  subject  to  these 
statutes  are  merely  taken  into  account 
for  piuposes  of  determining  whether 
plan  investment  in  the  aggregate  is 
"significant."  This  point  is  made  clear  in 
an  example  that  was  included  in  the 
proposed  regulation  and  which  is  also 
included  in  the  final  regulation  (see 
paragraph  (j)(2)  of  the  final  regulation). 

3.  Timing  of  Calculations  of 
Significant  Plan  Participation.  Several 
commentators  noted  that  since 
compliance  with  the  significant 
participation  test  would  be  tested  after 
each  new  investment,  the  test  could 
operate  in  such  a  way  that  the 
consequences  of  a  plan's  investment  in 


an  entity  for  plao  assets  purposes  might 
be  affected  by  subsequent  events.  In  this 
respect,  the  conunentators  contended 
that  the  proposal  could  create 
administrative  burdens  for  the  managers 
of  investment  vehicles  because  frequent 
changes  in  the  degree  of  plan  ownership 
could  cause  frequent  changes  in  the 
entity's  status  under  the  plan  assets 
regulation  and  because  it  would  be 
difficult  to  determine  whether  an  entity 
meets  the  requirements  for  the 
exception  at  any  particular  time. 

The  commentators  suggested  two 
possible  changes  to  address  the 
problems  that  m^ht  be  created  under 
the  approach  of  flie  proposed  regulation. 
First,  some  commentators  suggested  that 
determinations  of  significant  plan 
investment  should  be  made  as  of  the 
most  recent  acquisition  of  any  equity 
interest  in  an  entity  from  an  issuer  or  an 
underwriter.  Second,  some 
commentators  siiggested  that 
determinations  of  significant  plan 
investment  should  be  made  only  once 
with  respect  to  each  plan  investment  in 
an  entity,  at  the  time  of  the  plan's 
investment.  Under  this  approach,  an 
entity's  managers  would  have  fiduciary 
obligations  only  to  plans  that  invest  in 
the  entity  at  times  when  aggregate  plan 
investment  exceeds  the  threshold 
percentage. 
— The  Final  Regulation 

The  Department  has  decided  that  the 
regulation  should  not  be  revised  to 
permit  determinations  of  significant 
participation  less  frequently  than  the 
proposal  required,  i.e.,  after  each  new 
investment  Such  continual  testing 
assures  consistent  treatment  of  all 
plan  investors  in  an  entity  and 
provides  for  more  accurate 
characterization  of  the  degree  of  plan 
investment  in  an  entity  at  a  given 
time.  The  Department  also  notes  that, 
because  of  the  broad  publicly-offered 
exception  that  has  been  included  in 
the  final  regulation,  interests  in  most 
of  the  entities  for  which  the  significant 
participation  exception  will  be 
dispositive  are  privately-offered.  It 
should  be  relatively  easy  for 
managers  of  a  privately-offered  entity 
to  identify  plan  investors  and  to 
determine  whether  or  not  there  is 
significant  benefit  plan  investor 
participation  in  an  entity.  Thus,  many 
of  the  practical  problems  of 
compliance  that  were  identified  by  the 
commentators  (most  of  which  related 
to  large,  public  offerings)  would  not 
exist  under  the  final  regulation. 

The  significant  participation  test  is 
not  intended  to  affect  the  consequences 
of  a  plan's  investment  in  debt  or 
publicly-offered  securities.  Thus,  for 


example,  if  an  investment  fund  issues  a 
class  of  publicly-offered  securities  in 
which  plans  invest  atid  issues  a  second 
class  of  equity  securities  in  a  private 
placement  exclusively  to  plans,  then  the 
assets  of  the  plans  thiat  acquired  the 
privately-offered  securities  would 
include  an  interest  in  the  underlying 
assets  of  the  fund  (because  participation 
in  the  fund  by  benefit  plan  investors  is 
significant  since  all  of  the  private  class 
of  securities  is  held  by  plans).  However, 
the  assets  of  the  plans  that  purchased 
the  publicly-offered  securities  would 
consist  only  of  those  securities  and 
would  not  include  an  interest  in  any  of 
underlying  assets  of  the  issuer.  Thus,  the 
managers  of  the  investment  fund  would 
be  fiduciaries  only  with  respect  to  the 
plans  that  purchased  the  privately-' 
offered  securities. 

VI.  Operating  Companies 

A.  In  General  1 

1.  The  Proposed  Regulation.  The 
proposed  regulation  also  contained  an 
exception  to  the  look>through  rule  of  the 
proposal  for  plan  investments  in 
"operating  companies."  This  exclusion 
was  intended  to  distinguish  between 
companies  that  carry  on  an  active  trade 
or  business,  and  which  thus  are  not 
likely  vehicles  for  the  indirect  provision 
of  investment  management  services, 
from  investment  funds  which  may  well 
serve  as  conduits  for  the  provision  of 
such  services.  Under  the  proposed 
regulation,  the  term  "operating 
company"  included  any  company  that  is 
primarily  engaged,  either  directly  or 
through  a  majority  owned  subsidiary  or 
subsidiaries,  in  the  production  or  sale  of 
a  product  or  service  other  than  the 
investment  of  capital^ 

The  proposal  also  contained 
definitions  describing  two  specific  kinds 
of  operating  companies:  "venture  capital 
operating  companies"  and  "real  estate 
operating  companies".  Venture  capital 
companies  and  manyreal  estate 
companies  have  characteristics  of  both 
operating  companies  and  investment 
funds,  and  the  specific  definitions  were 
intended  to  provide  guidance  in 
determining  whether  the  operating 
company  exclusion  would  be  available 
for  such  companies. 

2.  Comments  Relating  to  the  General 
Operating  Company  Definition  and 
Discussion  of  the  General  Definition  in 
the  Final  Regulation.  Most  of  the 
comments  received  by  the  Department 
with  respect  to  the  operating  company 
exception  raised  issues  with  respect  to 
venture  capital  operating  companies  and 
real  estate  operating  companies.  These 
comments  are  discussed  below. 
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However,  several  commentators  urged 
the  Department  to  clarify  how 
companies  engaged  in  various  different 
kinds  of  businesses  would  be  treated 
under  the  general  operating  company 
definition.  These  included  comments 
filed  on  behalf  of  persons  engaged  in 
such  activities  as  equipment  leasing  and 
oil  and^as  ventures. 
—The  Final  Regulation 

In  general,  whether  a  particular 
company  is,  or  is  not,  an  operating 
company  under  the  final  regulation  is  a 
factual  question  to  be  resolved  taking 
into  accoimt  the  particular 
characteristics  of  the  entity  tmder 
consideration.  As  demonstrated  by  the 
comments,  companies  in  which  plans 
invest  engage  in  a  vast  number  of 
different  activities.  Although  in  most 
cases  it  is  relatively  easy  to  characterize 
an  entity  as  either  an  operating 
company  or  an  investment  fund,  some 
companies  do  carry  on  both  kinds  of 
activities.  The  Department  has 
concluded,  however,  that,  other  than 
with  respect  to  real  estate  companies 
and  venture  capital  companies,  it  would 
be  impractical  to  provide  detailed 
guidance  concerning  the  types  of 
activities  necessary  for  characterization 
as  an  operating  company.  Accordingly. 
the  general  operating  company 
de^nition  in  the  final  regulation  is  the 
same  as  that  in  the  proposal. 

B.  The  Venture  Capital  Operating 
Company  Exception 

1.  The  Proposed  Regulation.  Under  the 
proposed  regulation,  there  were  two 
elements  to  the  deHnition  of  "venture 
capital  operating  company".  First,  at 
least  85  percent  of  the  firm's  assets  (not 
including  short-term  investments]  would 
have  been  required  to  be  invested  in 
"venture  capital  investments"  or 
"derivative  investments"  (as  defined  in 
the  proposed  regulation).  Second,  a 
venture  capital  firm  would  have  been 
required  to  actually  exercise 
"management  rights"  in  at  least  one  of 
the  portfolio  companies  in  which  it 
invests.  The  proposed  regulation  also 
indicated  that  whether  an  entity  meets 
the  85  percent  test  is  determined 
annually  on  a  fixed  date  and  that  assets 
would  be  valued  at  their  fair  market 
value. 

A  "venture  capital  investment"  was 
defined  in  the  proposal  as  an  investment 
in  an  enterprise  with  respect  to  which 
the  investor  has  or  obtains 
"management  rights"  and  certain 
"derivative"  investments  which  are 
related  to  investments  which  provide  for 
management  rights. 

The  term  "management  rights"  was 
defined  in  the  proposal  as  rights  to 


substantially  participate  in.  or 
substantially  influence  the  conduct  of, 
the  management  of  an  enterprise.  The 
preamble  to  the  proposed  r^ulation 
stated  that  the  fact  that  the  holder  of 
corporate  securities  has  the  ri^t  to 
appoint  one  or  more  directors  of  the 
corporation  would  indicate  that  the 
securities  are  venture  capital 
investments,  as  would  the  fact  that  a 
representative  of  the  holder  of  such 
securities  serves  as  a  corporate  officer. 
The  preamble  also  suggested  that 
special  rights  to  examine  the  books  of  a 
nonpublic  entity  and  the  fact  that  an 
investment  constitutes  a  significant 
portion  of  the  equity  capitalization  of  a 
nonpublic  issuer  may  be  indicative  of 
management  rights. 

An  example  in  the  proposed 
regulation  indicated  that  a  company 
must  also  actually  exercise  management 
rights  in  the  ordinary  course  of  its 
business,  and  not  on  a  sporadic  basis  in 
order  to  be  treated  as  a  venture  capital 
operating  company.  The  proposed 
regulation  also  indicated  that  it  is 
sufficient  for  a  venture  capital  company 
to  actually  participate  in  the 
management  of  only  one  company  in 
order  to  meet  this  requirement.  The 
preamble  to  the  proposal  made  it  clear, 
however,  that  substantial  resources 
must  be  devoted  to  management  efforts. 

2.  Discussion  of  Comments  and  the 
Terms  of  the  Final  Regulation.  Several 
venture  capital  firms  commented  on  the 
venture  capital  operating  company 
definition  of  the  proposed  regulation. 
There  were  three  main  aspects  of  the 
proposal  which  most  concerned  these 
commentators.  First,  the  commentators 
expressed  reservations  about  the 
requirement  that  85  percent  of  a  venture 
capital  operating  company's  assets  must 
be  invested  in  companies  with  respect 
to  which  it  obtains  management  rights. 
Second,  the  commentators  were  also 
concerned  with  certain  aspects  of  the 
method  of  determining  compliance  with 
the  85  percent  test  and  the  method  of 
valuing  securities  for  purposes  of  that 
test.  Third,  the  commentators  requested 
the  Department  to  clarify  in  the  final 
regulation  what  kinds  of  investment 
covenants  and  other  rights  constitute 
"management  rights."  The 
commentators'  concerns  with  each  of 
these  aspects  of  the  proposal,  and  the 
Department's  conclusions  with  respect 
to  these  points,  are  discussed  below. 

a.  The  Percentage  Test  Most  of  the 
venture  capital  commentators  suggested 
that  the  Department  lower  the  85 
percent  test.  Their  primary  argument 
was  that  the  85  percent  level  does  not 
allow  enough  flexibility  for  ordinary 
ventiuc  capital  activities  and  would 
operate  to  deprive  ventiire  capital 


companies  of  the  opportunity  to 
diversify  investments. 

The  problem  most  frequenUy  voiced 
by  the  commentators  was  that  the  85 
percent  test  would  effectively  preclude 
participation  in  "later  stage"  financings 
because  management  rights  have  been 
ceded  to  early  and  middle  stage 
investors  and  later  stage  investors 
ordinarily  do  not  acquire  those  rights. 
The  commentators  expressed  similar 
concerns  with  respect  to  investments  in 
newly  issued  public  securities  of 
emerging  growth  companies  because 
management  rights  typically  are  not 
given  in  public  offerings.  According  to 
the  commentators,  a  lower  percentage 
test  would  also  provide  venture  capital 
companies  with  more  flexibility  to 
respond  to  fluctuations  in  the  business 
cyde. 

The  most  fi«quently  suggested 
alternative  to  the  85  percent  test  was  a 
50  percent  test  However,  several 
commentators  suggested  alternative 
levels  between  00  percent  and  85 
percent 

— ^The  Final  Regulation 

In  the  final  regulation,  the  Department 
has  replaced  the  85  percent  test  in  tiie 
definition  of  venture  capital  operating 
company  with  a  50  percent  test  In  the 
Department's  view,  this  level  provides 
venture  capital  companies  witii 
flexibihty  to  respond  to  changing 
economic  conditions  and  will  enable 
venture  capital  companies  to  diversify 
investments  and  thus  mitigate  the  risk 
associated  with  venture  capital 
investments.  Since  companies  must 
devote  at  least  half  of  their  assets  on  an 
ongoing  basis  to  venture  capital 
investments,  however,  the  Department 
is  also  of  the  view  that  the  exclusion  for 
venture  capital  operating  companies  will 
continue  to  be  confined  to  those 
companies  that  have  demonstrated  a 
substantial  ongoing  commitment  to  the 
venture  capital  business. 

b.  Computation  of  the  Percentage  Test 
and  Valuation  of  Assets.  Several 
commentators  also  suggested 
alternatives  to  the  annual  determination 
of  compUance  with  the  percentage  test 
in  the  definition  of  venture  capital 
operating  company  and  with  the 
requirement  that  such  computation  be 
based  on  the  fair  market  value  of  the 
company's  assets.  Specifically,  some 
commentators  suggested  that 
compliance  with  the  percentage 
standard  should  be  determined  on  an 
acquisition  basis.*^  Finally,  several 


"Under  an  acquisition  test  a  company,  once  it 
has  initially  complied  with  the  applicable 
percentage  test,  would  cease  to  be  treated  as  s 
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commenUton  raggested  that  a 
company's  assets  akmld  be  valued  at 
book  value  (generally  cost)  rather  than 
fair  market  value  for  purpoMS  (d 
detenmning  compliance  with  the 
percentage  test 

Some  commentators  also  indicated 
that  compliance  with  the  annual 
valuation  test  in  the  proposed  regulation 
would  be  particulariy  difflcoh  for 
venture  capital  companies  that  have 
recently  been  formed  as  well  as  for 
venture  capital  compani^  that  are 
winding  up  their  affairs. 

—The  Final  Regulation 

The  Department  has  made  several 
revisions  to  the  computational  aspects 
of  the  dafinitifMi  of  venture  capital 
operating  company. 

First,  in  the  final  regulation,  assets  are 
to  be  valued  at  their  cost  for  purposes  of 
applying  the  50  percent  test  This 
modification  should  eliminate  the 
difficulties  that  were  idmtified  by  the 
commentatOTB  in  valuing  aaaets  for 
which  there  is  no  recognized  market. 
Moreover,  the  Department  has 
determined  that  valuing  assets  at  cost  is 
a  more  aiqwopiiate  vray  of  appl]ring  the 
percentage  test  because  that  method 
focuses  oo  the  degree  of  a  company's 
commitment  of  resources  to  venture 
capital  activities  and  because,  under 
that  method,  a  company's  compliance 
with  the  percentage  test  will  not  be 
affiected  by  the  relative  success  cff 
failure  of  venture  capital  investments 
relative  to  other  investments. 

Second,  die  Department  has  modified 
the  aimual  methmi  of  determining 
compUance  with  the  percentage  test 
Under  the  revised  test  a  venture  capital 
operating  company  must  meet  the  50 
percent  standard  w^en  it  first  makes 
long-term  investments.**  Thereafter,  a 
company  is  treated  as  a  venture  capital 
operating  company  if  on  any  day  during 
cm  annual  "valuation  period"  it  complies 
widi  the  50  percent  test  In  the 
Department's  view,  the  use  of  an  annual 
valuation  period  will  provide  venture 
capital  companies  with  some  additional 
flexibiUty  in  complying  with  the  aimual 
50  percent  test  while  assuring  that  an 
entity's  compUance  with  the 
requirements  for  treatment  as  a  venture 


capital  operating  company  is  regularly 
tested.** 

A  "valuation  period"  is  a  fixed  period 
which  must  occar  annually,  which  may 
not  exceed  90  days  in  duration,  and 
which  must  begin  no  later  than  the 
anniversary  of  the  date  on  which  the 
company  first  becomes  a  venture  capital 
operating  company.  The  operation  of  the 
percentage  test  is  illustrated  by  the 
following  example:  A  venture  capital 
company.  A,  makes  a  long-term 
investment  on  }aly  15. 1987  and 
immediately  after  sudi  investment  A 
meets  the  50  percent  test  described  in 
paragraph  (d)(lKi)-  A's  "initial  valuation 
date"  is  July  IS,  1987  (see  paragraph 
(d)(1)].  Since  the  initial  annual  valuation 
period  must  begin  no  later  than  the 
anniversary  of  ike  initial  valuation  date 
(see  paragraph  fd)(5)(ii)),  A's  first 
valuation  period  may  begin  no  later  than 
July  15, 1988.  A  establishes  the  period 
from  July  15  until  October  12  as  its 
annual  valoatioa  period.  Since  the 
regulation  provides  that  a  company 
which  complies  with  the  50  percent  test 
on  its  initial  valuation  date  is  treated  as 
a  venture  capitd  operating  company 
until  the  end  of  its  first  valuation  period 
(see  paragraph  (d)(1)).  A  does  not  need 
to  demonstrate  compliance  with  the  50 
percent  test  until  October  12, 1968. 
Thereafter,  A  must  comply  with  the 
percentage  test  on  at  least  one  day 
within  the  period  that  begins  with  July 
15  and  ends  with  October  12  of  each 
year.*" 

Third,  the  definition  of  venture  capital 
operating  company  also  includes  a 
special  rule  for  companies  that  are  in 
the  process  of  distributing  assets  to 
investors.**  Under  this  rule,  once  a 


venture  capital  operating  company  only  If  it  makei 
an  investment  that  if  not  a  venture  capital 
invettmenl  the  effect  of  which  woold  be  to  cause 
the  initial  coat  of  Ihe  company's  non-venture  capital 
investments  to  exceed  the  applicable  percentage  of 
the  initial  cost  of  all  the  company's  investments. 
**  In  the  case  of  an  existing  venture  capital  or 
real  estate  company,  the  initial  valuation  date  is 
any  date  deeigiiatad  by  the  company  within  the  12 
month  period  ending  on  the  effective  data  of  the 
regulation. 


**  As  in  the  propoaed  regulation,  short-term 
investments  pending  long-term  commitment  ate 
disregarded  for  purposes  of  applying  the  50  percent 
test,  bi  the  final  regulation,  the  Department  has  also 
made  it  clear  that  sh*rt-term  investments  made 
pending  distributions  to  investors  also  may  be 
disregarded.  The  Department  intends  that  the 
investments  which  an  disregarded  under  this 
exchisioo  would  be  oonfined  to  investments— such 
as  commercial  paper  and  similar  instruments — that 
are  in  fact  short-term  and  which  in  fact  are  held  by 
the  venture  capital  company  pending  long-term 
investment  or  distribution  to  investors.  Thus,  a 
venture  capital  operating  company  could  not  hold  a 
portfolio  of  short-term  investments  indefinitely  and 
continue  to  disregard  them  for  purposes  of  the  50 
percent tesL 

*"  However,  the  company  for  "good  cause" — such 
as  a  change  in  fiscal  year  for  independent  business 
reasons — may  change  the  fixed  annual  valuation 
period. 

' '  The  Department  notes  that  distributions  of 
assets  (or  proceeds)  In  this  context  could  also 
include  in-kind  distrfcutions. 


ventiue  capital  operating  company 
elects  to  enter  a  "diotribution  period" 
(after  it  has  distributed  SO  percent  of  its 
assets,  on  a  cost  basis,  to  investors)  it 
will  continue  to  be  treated  as  a  venture 
capital  operating  company  for  the 
remainder  of  the  distribution  period. 
However,  under  this  rule,  a  company 
that  has  elected  to  begin  a  distribution 
period  will  cease  to  be  treated  as  a 
ventiuv  capital  operating  company  if  it 
makes  any  new  portfolio  investanent  (an 
investment  in  a  company  in  whidi  the 
venture  capital  operating  company  has 
not  maintained  a  veuture  capital 
investment  at  all  times  since  the 
beginning  of  the  distribution  period)  or 
upon  the  expiration  of  10  years  after  the 
beginning  of  the  distribution  period.  For 
example,  assume  that  a  venture  capital 
operatijig  conqiany  makes  three 
investments.  Investment  A  is  a  venture 
capital  investment  and  had  a  cost  of 
$500,000.  Inveabnent  B  is  also  a  venture 
capital  investmrat  and  had  a  cost  of 
$250,000.  Investment  C  is  not  a  venture 
capital  investment  and  had  a  cost  of 
$200JOOO.  Assume  further  that  the 
venture  capital  operating  company  sells 
Investment  A  Cor  $a.4KX>.000  and 
distributes  the  procee<b  to  investors  in 
the  venture  capital  company.  After  this 
sale,  the  venture  capital  operating 
company  may  elect  to  enter  a 
distribution  period  because  it  has 
distributed  the  proceeds  of  at  least  50 
percent  of  its  total  investments  valued 
at  cost.  If  the  company  elects  to  enter  a 
distribution  period,  it  will  continue  to  be 
treated  as  a  venture  capital  operating 
company  notwithstanding  that  it  may 
thereafter  fail  to  satisfy  ^e  annual  50 
percent  test  (fiv  exaaiple.  by  selling 
Investment  B,  the  remaining  venture 
capital  investment  and  distributing  the 
proceeds  to  investors  before  selling 
Investment  C  the  noD-venture  capital 
investment).  This  treatment  would 
continue  until  the  earliest  of  (1)  the  date 
the  venture  capital  operating  company 
distributes  all  of  its  assets.  (2)  the  date 
10  years  from  the  begimung  of  the 
distribution  period,  or  (3)  the  date  on 
which  the  company  makes  a  "new 
portfolio  investment" 

c.  Venture  Capital  Investmenta.  A 
nimiber  of  commentators  suggested  that 
the  Department  expand  the  definition  of 
management  rights.  These 
commentators  urged  particularly  that  a 
venture  ca^ntal  company  should  be 
considered  to  have  acquired 
management  rights  in  cases  where  it 
participates  in  a  syndication  in  which 
management  rights  are  given  only  to  a 
lead  investor.  'The  commentators 
indicated  that  syndications  are  cOmmon 
in  the  venture  capitd  industry  and  that 
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management  rights  acquired  by  the  lead 
investor  in  a  syndicate  should  in  effect 
be  attributed  to  the  other  investors  in 
such  syndicate. 

Several  commentators  also  suggested 
that  the  Department  treat  "later  stage" 
investments  in  portfolio  companies  as 
venture  capital  investments  even  though 
management  rights  with  respect  to  the 
company  have  been  ceded  to  early  stage 
investors.  These  commentators  urged 
that  the  final  regulation  indicate  that  if  a 
portfolio  company  grants  management 
rights  to  any  investor  (or  group  of 
investors)  these  management  rights  will 
be  deemed  also  to  have  been  granted  to 
later  stage  investors  so  long  as 
management  rights  remain  in  effect  at 
the  time  subsequent  investors  acquire 
securities  from  the  company.  In  the 
alternative,  some  commentators 
suggested  several  characteristics  of  later 
stage  investments  which  should  be 
treated  as  indicative  of  the  existence  of 
management  rights.  These  included: 
special  rights  to  examine  books  and 
records  of  an  issuer,  appointment  of  an 
employee  of  a  venture  capital  fund  to 
serve  as  a  corporate  officer  of  a  public 
or  nonpublic  issuer,  investment  in  five 
percent  or  more  of  the  voting  securities 
of  an  issuer,  and  rights  to  redeem 
securities,  preemptive  rights,  or  rights  of 
co-sale  with  respect  to  a  pubhc  or 
nonpublic  issuer. 

Other  commentators  suggested  that 
the  final  regulation  make  it  clear  that 
newly  issued  public  securities  of 
emei^ing  growth  companies  would  be 
considered  ventiu-e  capital  investments. 
Several  commentators  also  suggested 
revisions  to  the  definition  of  "derivative 
investments"  in  the  proposed 
regulations.  These  commentators  noted 
that  venture  capital  investors  sometimes 
lose  management  rights  with  respect  to 
an  investment  for  reasons  other  than  an 
initial  public  offering — for  example,  as  a 
result  of  a  mei^er  or  reoi^anization. 
These  commentators  suggested  that 
securities  acquired  in  exchange  for 
venture  capital  investments  as  a  result 
of  such  changes  in  corporate  structure 
should  be  treated  as  derivative 
investments. 

Some  commentators  also  expressed 
concern  that  the  standards  in  the 
proposed  regulation  limiting  the  period 
during  which  an  investment  may  be 
treated  as  a  derivative  investment  might 
have  the  effect  of  forcing  a  venture 
capital  company  to  dispose  of  a 
derivative  investment  at  an  inopportune 
time.  These  commentators  suggested 
that  a  derivative  investment  should  in 
all  cases  continue  to  be  treated  as  such 
an  investment  until  the  expiration  of 
some  stated  period  after  it  first  becomes 
a  derivative  investment. 


Finally,  some  commentators  suggested 
that  a  venture  capital  fund  of  funds 
(which  invests  in  numerous  venture 
capital  companies  and  in  turn  sells 
shares  to  plans)  should  be  excluded 
from  plan  asset  treatment  by  expanding 
the  definition  of  "venture  capital 
investments"  to  include  investments  in 
an  entity  which  is  a  "venture  capital 
operating  company". 
— ^The  Final  Regulation 

The  general  definition  of  venture 
capital  investments  in  the  proposed 
regulation  has  been  retained  in  the  final 
regulation.  The  comments  on  the 
proposed  regulation  and  the  testimony 
at  the  public  hearing  demonstrated  that 
venture  capital  companies  engage  in  a 
variety  of  different  kinds  of  investment 
activities  and  that  the  kinds  of  rights  to 
participate  in  management  that  such 
companies  obtain  vary  widely.  Thus,  it 
is  difficult  to  develop  standards  of 
general  application  regarding  what 
constitute  venture  capital  investments. 
In  addition,  it  would  be  extremely 
difficult,  if  not  impossible,  to  fashion  a 
definition  that  would  be  responsive  to 
the  points  made  by  the  commentators, 
but  which  would  not  be  so  inclusive  that 
virtually  any  investment  would  qualify 
as  a  venture  capital  investment.  In  this 
respect,  the  50  percent  test  in  the  final 
regulation  will  provide  substantially 
greater  flexibihty  to  venture  capital 
companies  than  the  85  percent  test 
included  in  the  proposal,  particularly 
since  determinations  of  compliance  with 
the  percentage  test  will  be  made  on  the 
basis  of  the  cost  of  investments.  Thus, 
the  Department  has  concluded  that  there 
is  less  need  for  additional  guidance 
regarding  the  precise  scope  of  the  term 
"venture  capital  investments". 

The  Department  has  made  some 
clarifying  modifications  to  the  definition 
of  venture  capital  investment  however. 
First,  the  regulation  has  been  revised  to 
make  it  clear  that  management  rights 
must  be  direct  contractual  rights  running 
&om  an  operating  company  to  a  venture 
capital  operating  company.  Thus,  under 
the  final  regulation,  management  rights 
that  are  acquired  by  the  lead  investor  in 
a  syndication  would  not  be  attributed  to 
other  companies  that  participate  in  the 
syndication  and  therefore  the 
investments  through  the  syndication 
would  not  be  venture  capital 
investments  for  companies  other  than 
the  lead  investor. 

Similarly,  where  management  rights 
may  be  exercised  only  by  a  group  of 
investors  acting  together,  those  rights 
would  not  be  attributed  to  the  individual 
members  of  the  group.  In  these 
circimistances,  an  individual  member  of 
the  group  has  a  right  to  participate  in 


collective  decisions  with  respect  to  the 
group's  management  rights,  but  it  has 
not  itself  obtained  rights  to  influence,  or 
participate  in,  the  management  of  a 
portfolio  company.  However,  where 
members  of  such  a  group  of  investors 
appoint  one  lead  investor  to  act  on 
behalf  of  the  group,  the  group  has 
effectively  delegated  its  conti-actual 
management  rights  to  the  lead  investor 
and  that  investor  would  therefore  be 
considered  to  have  obtained 
management  rights  with  respect  to  its 
investment  even  though  it  exercises 
those  rights  pursuant  to  an  agreement 
with  the  group  rather  than  pursuant  to 
an  agreement  direcUy  with  the  portfolio 
company.  In  addition,  the  Department 
notes  that  different  venture  capital 
investors  in  a  single  entity  may  obtain 
different  kinds  of  management  rights. 
For  example,  in  a  syndication 
arrangement,  the  lead  venture  capital 
investor  may  obtain  a  contractual  right 
to  appoint  a  member  of  the  portfolio 
company's  board  while  other  venture 
capital  investors  in  the  syndication  may 
contract  for  other  kinds  of  management 
rights. 

Second,  the  Department  has  modified 
the  definition  of  "venture  capital 
investment"  in  the  proposal  to  make  it 
clear  that  portfolio  companies  in  which 
venture  capital  operatiiig  companies 
invest  must  themselves  be  operating 
companies.  As  noted  above,  venture 
capital  operating  companies  have 
characteristics  of  passive  investment 
funds  as  well  as  operating  company 
characteristics.  The  exclusion  for 
venture  capital  operating  companies  is 
based  on  the  Department's 
determination  that  the  "operating" 
activities  of  such  companies 
predominate  because  they  obtain  and 
exercise  management  rights  in  portfoUo 
companies  that  are  actively  engaged  in 
the  production  or  sale  of  a  product  or 
service  other  than  the  investment  of 
capital.  Thus,  this  revision  is  consistent 
with  the  purposes  underlying  the 
venture  capital  operating  company 
exception  as  well  as  with  the 
Department's  understanding  of  the 
activities  of  venture  capital  companies. 
Where  a  company  is  primarily  engaged 
in  the  business  of  investing  in  venture 
capital  operating  companies,  however, 
its  relationship  to  the  management  of 
companies  that  actually  produce  or  sell 
a  product  or  service  is  much  more 
remote.  Accordingly,  as  revised,  the 
definition  of  venture  capital  investment 
does  not  extend  to  investments  in 
venture  capital  operating  companies. 
Thus,  the  venture  capital  operating 
company  exception  would  not  be 
available  for  a  venture  capital  fund  of 


funds  even  where  such  a  fiind  obtains 
management  ri^tswith  respMst  to  the 
venture  capital  operating  companies  in 
which  it  invests. 

Third,  the  Department  has  modified 
the  examples  in  the  final  regulation 
relating  to  venture  capital  companies  to 
avoid  an  imphcation  that  management 
rights  may  only  be  acquired  with  respect 
to  nonpublic  companies. 

Fourth,  the  Department  has  modifled 
the  definition  of  derivative  investments 
to  include  certain  securities  acquired  in 
a  merger  or  corporate  reoi^anization 
(provided  the  merger  or  reoiganization 
is  undertaken  for  independent  business 
reasons  other  than  extinguishing  an 
investor's  management  rights)  and  to 
provide  that  a  derivative  investment  will 
retain  its  status  until  the  later  of  10 
years  after  the  acquisition  of  the  original 
venture  capital  investment  to  which  the 
derivative  investment  relates,  or  30 
months  after  the  investment  becomes  a 
derivative  investment. 

d.  Small  Business  Investment 
Companies.  Some  commentators 
suggested  that  the  Department 
specifically  include  small  business 
investment  companies  (SBICs)  within 
the  definition  of  a  "venture  capital 
operating  company".  SBICs  are  created 
under  the  Small  Business  Investment 
Company  Act  of  1958,  the  commentators 
noted,  and  are  investment  firms  created 
for  the  exclusive  purpose  of  providing 
growth  capital  and  management  support 
for  new  and  growing  small  business 
concerns.  These  companies  are  licensed 
and  regulated  by  the  Small  Business 
Administration.  The  commentators 
noted  that  SBICs  are  similar  to  venture 
capital  operating  companies  and  are 
subject  to  oversight  by  another  federal 
agency.  Thus,  the  commentators  argued, 
the  policy  considerations  supporting 
other  exclusions  from  the  proposed 
regulation  (particularly  the  venture 
capital  operating  company  exception 
and  the  exclusion  for  registered 
investment  companies)  also  support 
exclusion  of  SBICs. 
— The  Final  Regulation 

The  Department  has  decided  not  to 
include  a  specific  reference  to  small 
business  investment  companies  in  the 
definition  of  an  "operating  company" 
because  many  of  the  practical  problems 
of  compliance  identified  by  the 
commentators  would  not  exist  under  the 
final  regulation  due  to  changes  made  to 
the  "venture  capital  operating  company" 
exception.  The  Department  has  filso 
concluded  that  it  would  be 
inappropriate  to  treat  a  SBIC  as  an 
additional  specific  kind  of  "operating 
company"  unless  it  satisfies  the 
definition  of  "operating  company" 


provided  in  the  final  regulation,  which 
includes  the  modified  definition  of  a 
"venture  capital  operating  company". 
Thus,  a  small  business  investment 
company  may  qualify  as  a  venture 
capital  operating  company  under  the 
final  regulation  if  it  invests  at  least  50 
percent  of  its  assets  (valued  at  cost]  in 
operating  companies  as  to  which  it  has 
or  obtains  management  rights. 
Moreover,  a  small  business  investment 
company  that  initially  meets  the 
requirements  for  treatment  as  a  venture 
capital  operating  company  would,  of 
course,  be  subject  to  the  "distribution 
period"  rule,  discussed  above,  with 
respect  to  determinations  regarding  its 
continued  qualification. 

C.  The  Real  Estate  Operating  Company 
Exception 

1.  The  Proposed  Regulation.  As  noted 
above,  the  proposed  regulation  also 
contained  an  exception  horn  plan  asset 
treatment  for  "real  estate  operating 
companies."  This  provision  was  similar 
to  the  venture  capital  operating 
company  exception.  Thus,  the  term  "real 
estate  operating  cxnnpany"  was  defined 
as  a  company  at  least  85  percent  of  the 
assets  of  which  are  devoted  directly  to 
the  management  or  development  of  real 
estate.  As  with  the  venture  capital 
operating  company  exception,  the 
proposal  provide^  for  an  annual 
determination  of  compliance  with  the 
percentage  test  and  assets  would  have 
been  valued  at  their  fair  market  value. 

The  preamble  to  the  proposed 
regulation  indicated  that,  to  qualify  as  a 
real  estate  operating  company,  a  firm 
must  actively  participate  in,  or 
influence,  management  decisions  with 
respect  to  the  properties  in  which  it  has 
an  interest.  The  preamble  also  stated 
that  the  enterprise  must  in  fact  devote 
substantial  resources  to  its  management 
and  development  activities. 

The  proposal  also  included  several 
examples  illustrating  the  operation  of 
the  real  estate  operating  company 
exception.  One  example  indicated  that  a 
company  may  qualify  for  the  exception 
notwithstanding  that  some  of  its  real 
estate  management  and  development 
activities  are  performed  by  independent 
contractors.  Another  example  indicated 
that  an  entity  may  acquire  rights  to 
manage  or  develop  real  estate  through 
the  acquisition  of  certain  kinds  of 
mortgages  on  real  property  as  well  as 
through  the  acquisition  of  equity 
ownership  interests.  Another  example  in 
the  proposed  regnlation  made  it  clear, 
however,  that  mere  equity  ownership  of 
real  property  is  not  sui^cient  to  qualify 
for  the  real  estate  operating  company 
exception. 


2.  Discussion  of  Comments  and  the 
Terms  of  the  Final  Regulation.  As  in  the 
case  of  the  proposed  definition  of 
ventiu-e  capital  operating  company, 
several  commentators  expressed 
concern  that  the  85  percent  test 
incorporated  in  the  definition  of  real 
estate  operating  company  would  be  too 
restrictive  and  thus  that  the  exception 
would  not  extend  to  actively  managed 
real  estate  companies  which  should  be 
treated  as  operating  companies.  Several 
commentators  also  expressed  concern 
about  various  aspects  of  the  requirement 
that  a  real  estate  operating  company  be 
involved  "directly"  in  the  management 
or  development  of  re^  estate.  The 
comments  with  respect  to  each  of  these 
issues  are  discussed  in  more  detail 
below. 

a.  The  Percentage  Test.  Several 
commentators  asserted  that  the  85 
percent  requirement  was  not  sufficiently 
flexible  and  might  deprive  real  estate 
companies  of  the  opportunity  to  make 
certain  advantageous  real  estate 
investments.  A  number  of  these 
conmientators  suggested  that  the 
Department  adopt  a  50  percent  test. 
Such  a  test,  they  suggested,  would  be 
sufficient  to  meet  the  Department's 
concern  that  the  exception  be  available 
only  to  those  real  estate  firms  that  have 
made  a  substantial  ongoing  commitment 
to  6u:tive  real  estate  management  or 
development  activities,  but  would  also 
provide  additional  flexibility  to  real 
estate  firms.  Another  commentator 
suggested  a  "two  tier"  alternative  to  the 
85  percent  test  Under  this  approach,  a 
firm  would  initially  qualify  for  treatment 
as  a  real  estate  operating  company  if  a 
specified,  relatively  high,  percentage  of 
its  assets  are  devoted  to  real  estate 
management  and  development 
activities.  After  the  company  meets  this 
initial  qualification  test,  however,  it 
would  not  lose  its  qualification  unless 
the  percentage  of  assets  devoted  to  real 
estate  management  or  development 
activities  falls  below  another,  lower 
percentage.  Another  group  of 
commentators  suggested  that  the 
Department  adopt  a  percentage  level 
between  50  and  80  percent  (such  as  80  or 
70  percent)  in  lieu  of  the  85  percent  test 
in  the  proposed  rule. 

Finally,  several  commentators 
suggested  that  the  Department  indicate 
more  clearly  whether  real  estate  which 
is  owned  and  actively  managed  or 
developed  by  an  entity  would  be 
considered  assets  "devoted  to"  the 
management  or  development  of  real 
estate. 

— The  Final  Regulation 

The  Department  has  decided  that  an 
entity  should  be  trea  ed  as  a  real  estate 
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operating  company  if  at  least  50  percent 
of  its  assets  are  invested  in  real  estate 
which  is  managed  or  developed  and 
with  respect  to  which  the  entity  has  the 
right  to  substantially  participate  directly 
in  the  management  or  development 
activities.  Further,  in  the  ordinary  course 
of  its  business,  the  entity  must  actually 
engage  in  real  estate  management  or 
development  activities.  This  approach  is 
consistent  with  the  approach  taken  with 
respect  to  venture  capital  operating 
companies  and  implements  similar 
policy  objectives— to  ensure  Aat  only 
those  entities  which  demonstrate  a 
substantial  ongoing  commitment  to 
managing  and  developing  real  estate 
will  qualify  for  treatment  as  real  estate 
operating  companies — wdiile  providing 
additional  flexibility  to  companies  that 
are  engaged  in  the  real  estate  business. 
In  addition,  for  the  reasons  discussed 
above  with  respect  to  venture  capital 
operating  companies,  the  Department 
has  concluded  that  determinations  of  a 
company's  status  as  a  real  estate 
operating  company  should  be  made 
during  an  annual  valuation  period  rather 
than  on  a  fixed  valuation  date  and  that 
assets  should  be  valued  at  their  cost 
rather  than  fair  market  value  for 
purposes  of  determining  whedier  a 
company  complies  with  the  test.*" 

Moreover,  the  definition  of  real  estate 
operating  company  has  been  revised  to 
conform  more  closely  to  the  venture 
capital  operating  company  definition. 
Thus,  the  cost  of  an  entity's  entire 
investment  in  real  estate  wiiidi  is 
actually  managed  or  developed  will  be 
taken  into  account  for  purposes  of 
applying  the  percentage  test  provided 
the  entity  has  the  right  to  participate  in 
such  management  or  development 
activities. 

b.  Management  or  Development  of 
Real  Estate.  Several  commentators 
expressed  concern  about  the  portion  of 
the  definition  of  real  estate  operating 
company  that  relates  to  the  requirement 
that  a  specified  percentage  of  die 
company's  assets  be  devoted  "directly" 
to  the  management  or  development  of 
real  estate.  Most  of  these  commentators 
urged  the  Department  to  make  it  clear 
that  the  reference  to  "direct" 
management  or  development  of  real 
estate  does  not  require  that  a  company's 
real  estate  management  or  development 
activities  be  performed  by  the 
company's  own  employees  in  order  for 


"  As  in  the  case  of  the  venture  capital  operating 
company  exception,  a  company  may  disregard 
short-term  investments  pending  loog-tenn 
commitment  or  distribution  to  investors.  As 
discussed  in  more  detail  above  with  respect  to  the 
definition  of  venture  capital  operating  iximpany,  the 
Department  intends  this  exclusion  to  apply  only  to  a 
limited  category  of  investments. 


die  company  to  qualify  for  tire 
exception.  These  commentators  asserted 
that  no  legitimate  policy  purpose  would 
be  served  if  the  regulation  implicitly  or 
expressly  includes  such  a  requirement 
because  a  company  is  not  the  less 
engaged  in  real  estate  management  or 
development  activities  because  it 
conducts  its  business  through 
independent  contractors  than  it  would 
be  if  it  conducts  such  activities  solely 
through  its  own  employees. 

Several  commentJators  also  requested 
the  Department  to  clarify  what  would 
constitute  "management  or 
development"  of  real  estate  in  certain 
circumstances.  Specifically,  those 
commentators  requested  dhat  the 
Department  make  it  clear  that  certain 
activities  that  involve  leasing, 
particularly  shopping  center 
management  should  be  considered  real 
estate  managemoit  activities  for 
purposes  of  the  definiticm  of  real  estate 
operating  company. 

In  addition.  s<Hne  commentators  uigedi 
the  Department  to  expand  the  principle 
(illustrated  in  one  of  Uie  examples]  that 
a  real  estate  (qierating  company  could 
obtain  management  or  development 
rights  through  investments  in  mortgages. 
Specifically,  they  urged  that 
managemoit  activity  should  include  the 
management  of  mortgage  loan 
pc»tf olios,  including  serviciiv  mortgages 
and  identifying  appropriate  nM»tgage 
investments. 
—The  Final  Regulatian 

Under  the  final  regulation,  a  company 
will  not  fail  to  qualify  for  treatment  as  a 
real  estate  operating  oHnpany  solely 
because  it  uses  independent  contractors 
(incloding  affiliates  of  general  partners) 
exclusively  in  conducting  its  real  estate 
management  or  development  activities. 
This  is  made  clear  in  an  example  in  the 
final  regulation  (see  paragraph  (j)(8]). 
Based  cm  tiie  comments  received,  it 
appears  that  independent  contractors 
are  widely  used  in  the  real  estate 
industry  and  that  often  using  an 
independent  contractor  may  be  the  most 
efficient  way  of  managing  property. 
Thus,  the  regulation  mdicates  that  the 
fact  that  a  particular  entity  does,  or  does 
not,  have  its  own  employees  who 
engage  in  real  estate  devel(^ment  or 
management  activities  would  be  only 
one  factor  in  determining  whether  an 
entity  is  activriy  managing  or 
developing  real  estate. 

With  respect  to  comments  raising 
issues  as  to  viHhether  particular  kinds  of 
conduct  constitute  management  or 
development  activities,  the  Department 
has  concluded  that  a  determination 
whether  a  company  is  activefy  involved 
in  the  management  or  development  of  a 


particular  parcel  of  real  estate  is 
ultimately  a  factual  question  that  must 
be  resolved  on  a  case  by  case  basis.  In 
the  Department's  view,  however,  an 
entify  would  not  be  engaged  in  the 
management  or  development  of  real 
estate  for  purposes  of  the  definition  of 
real  estate  operating  company  in  the 
final  regulation  merely  because  it 
services  mortgages  on  real  property.  " 
The  Department  has  added  an  example 
to  the  regulation  to  illustrate  the 
application  of  the  management  or 
development  standard  in  certain 
circumstances.  This  example  (paragraph 
(j)(8])  indicates  that  certain  management 
activities  associated  with  shopping 
center  leasing  may  qualify  as 
management  activities. 

VU.  EntiUet  That  Alwaya  Hold  Pian 
Assets. 

A.  Group  Trusts,  Bank  Common  and 
Collective  Trust  Funds  and  Insurance 
Company  Separate  Accoimts. 

1.  TTie  Proposed  Regulation.  Under  die 
pn^MMcd  regulation,  the  assets  of 
insurance  company  separate  accounts, 
group  trusts  and  bank  common  or 
collective  trust  funds  would  generally 
include  plan  assets  regardless  of  any 
other  provisions  of  the  prqxMsL  Thus, 
for  example,  the  imiposed  regulation 
provided  tiiat  an  insurance  con^>any 
managing  a  pooled  separste  aooount 
would  be  subject  to  the  fiduciary 
responsibiiify  rules  of  QUSA  even 
tfaou^  the  account  might  otherwise 
qualify  as  a  real  estate  operating 
company. 

The  proposal  also  stated,  however, 
that  the  rule  described  above  would  not 
apply  to  a  separate  accoimt  registered 
as  an  investment  company  under  the 
Investment  Company  Act  of  1940  or  to 
insurance  company  separate  accounts 
that  are  maintained  solely  in  c(mnection 
with  fixed  contractual  obligations  of  the 
insurance  company  under  which  the 
amounts  payable  to  the  plan  and  to  any 
annuitant  under  the  plan  are  not 
affected  in  any  manner  by  the 
investment  performance  of  the  account. 

2.  Discussion  of  the  Comments  and 
Terms  of  the  Final  Regulation. 


**  Some  oommentator*  suggested  that  private 
mortgage  pools  are  similar  to  guaranteed 
govenuiMntal  mortgage  pools  undar  29  CPU 
255a4mb-l  redssignated  under  this  regulation  as  29 
CFR  2510L3 101(i]]  and  should  raceiva  similar 
treatment  The  Department  beUcvas  there  are 
differences  between  thoae  mortgage  investments 
which  are  guaranteed  by  agencies  or 
iiutrumentalities  of  the  federal  government  and 
other  mortgage  pools  which  do  not  provide  for  such 
guarantees.  The  Department  also  notes,  however, 
that  many  private  mortgage  pods  may  qualify  for 
the  publicly-offered  exception  in  the  final 
regulation. 
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Representatives  of  several  insurance 
companies  and  banks  urged  the 
Department  to  revise  the  regulation  so 
that  it  would  apply  to  separate  accounts 
and  bank  common  and  collective  trust 
funds  in  ^e  same  manner  as  it  applies 
to  other  entities  in  which  plans  invest 
thereby  permitting  separate  accounts 
and  common  and  collective  trust  funds 
to  take  advantage  of  the  exceptions  to 
the  look-throu^  rule,  for  example,  the 
pubUcly-offered  security  exception  and 
the  real  estate  operating  company 
exception.  These  commentaton  argued 
that  separate  accounts  and  common  and 
collective  trust  funds  are  no  different 
from  other  arrangements  involving  the 
pooling  of  investments  of  two  or  more 
plans  hi  terms  of  the  types  of  portfoUo 
investments,  the  potential  return  or  the 
services  performed  by  the  managers  of 
the  funds. 

In  addition,  one  commentator  noted 
that  some  group  trusts  are  also 
registered  as  investment  companies 
under  the  Investment  Company  Act  of 
1940  and  urged  the  Department  to 
extend  the  exclusion  relating  to  separate 
accounts  that  are  registered  investment 
companies  to  include  registered 
investment  companies  that  are  also 
group  trusts. 
—The  Final  Regulation 

In  general,  the  Department  has 
adopted  the  provisions  relating  to  group 
trusts,  bank  common  and  collective  trust 
funds  and  insurance  company  pooled 
separate  accounts  as  they  were 
proposed.  This  approach  conforms  with 
the  express  requirements  of  ERISA  and 
the  relevant  legislative  history.** 
Moreover,  these  provisions  are  also 
consistent  with  interpretive  positions 
taken  by  the  Department  regarding 
group  trusts,  bank  collective  trust  funds, 
and  insurance  company  separate 
accounts.**  The  Department  has, 
however,  modified  the  final  regulation  to 
make  it  clear  that  the  assets  of  a  group 
trust  or  bank  common  or  collective  trust 
fund  do  not  include  plan  assets  if  the 
trust  is  registered  as  an  investment 
company  under  the  Investment 
Company  Act  of  1940.**  This 


**  See  "Overview  of  the  Plaii  AaeeU  baue," 
above,  for  a  ditcuuion  of  the  ttatutoiy  proviaiont 
•ad  legUUtive  butory  relating  to  bank  common  and 
collective  truat  funda  and  inaurance  company 
aeparate  accounta. 

*•  See.  e^.  DOL  Advlaory  Opinion  82-31A  (group 
tniata),  preamble  to  the  ^ropoaed  Prohibited 
Tranaactlon  Claaa  Exemption  78-19. 42  FR  54687 
(October  11, 1877)  (aeparate  accounta).  and 
preamble  to  Prohibited  Tranaaction  Claaa 
Exemption  8(>-«1.  45  PR  48708  (July  25. 1960)  (bank 
common  and  collective  tnial  funda). 

**  The  final  regulation  alao  indudea  the  exception 
aet  forth  in  the  propoaed  regulation  for  Inturance 
company  aeparate  accounta  that  are  maintained 
aolely  in  connection  with  certain  guaranteed 


modification  is  consistent  with  the  rule 
for  insurance  company  separate 
accounts  and  with  sections  3(21)(B]  and 
401(bKl)ofEIUSA. 

llie  Department  emphasizes  that  even 
though  the  other  exceptions  in  the 
regulation  do  not  apply  to  a  plan's 
investment  in  a  group  trust,  bank 
common  or  collective  trust  fimd  or 
insurance  company  separate  account, 
those  exceptions  might  be  applicable  to 
a  trust's  or  separate  account's  portfolio 
investments.  Thus,  for  example, 
although  the  aaeets  of  an  insurance 
company  separate  account  always 
include  plan  assets  under  the  final 
regulation,  the  nnderlying  assets  of  the 
issuer  of  publicly-offered  securities 
acquired  by  the  separate  account  would 
not  include  plan  assets. 

B.  Entities  that  are  Wholly-Owned  by  a 
Plan 

1.  The  Propoaed  Regulation.  The 
proposed  regulation  also  provided  that 
when  a  plan  owns  all  of  the  outstanding 
equity  interests  in  an  entity,  the  assets 
of  the  plan  include  those  equity  interests 
and  all  of  the  underlying  assets  of  the 
entity.  This  provision  reflected  the 
Department's  conclusion  that  when  a 
plan  is  the  sole  owner  of  an  entity  there 
is  no  meaningful  difference  between  the 
assets  of  the  entity  and  the  assets  of  the 
plan.  Under  the  proposal,  this  rule 
applied  without  regard  to  the  nature  of 
the  business  activities  of  an  entity 
owned  by  a  plan.  Thus,  the  assets  of  an 
operating  company  that  is  owned 
entirely  by  a  plan  would  have  been 
considered  plan  assets. 

2.  Discussion  of  Comments  Received 
and  the  Terms  of  the  Final  Regulation. 
A  number  of  commentators  objected  to 
the  proposed  rule  relating  to  entities  that 
are  wholly-owned  by  plans.  These 
commentators  indicated  that  many 
wholly-owned  entities  are  operating 
companies  and  that  the  operating 
company  exception  should  be  available 
for  such  entities.  According  to  the 
commentators,  it  would  be  extremely 
difficult  for  the  officers  and  employees 
of  an  operating  company  to  manage  the 
assets  of  the  company  in  accordance 
with  the  fiduciary  responsibility 
provisions  of  QUSA.  particularly  the 
prohibited  tranaaction  rules.  Several 
commentators  emphasized  that  the 
special  rule  for  wholly-owned 
companies  would  be  particularly 


disruptive  to  employee  stock  ownership 

plans  (ESOPs). 

— ^The  Final  Requlalion 

The  final  regulation  generally  retains 
the  rule  relating  to  entities  that  are 
wholly-owned  by  a  plan  and  extends 
the  rule  to  entities  wholly-owned  by  a 
"related  group"  of  plans."  The 
Department  continues  to  believe  that,  as 
a  general  matter,  where  all  of  the 
outstanding  equity  biterests  in  an  entity 
are  owned  by  a  plan,  there  is  no 
practical  difference  between  the  assets 
of  the  plan  and  the  assets  of  the  entity 
which  is  owned  by  the  plan.  The 
extension  of  the  rule  to  entities  wholly- 
owned  by  a  related  group  of  plans  will 
assure  that  or  more  plans  this  rule  will 
not  be  subject  to  manipulation,  for 
example,  by  the  purchase  of  the  entire 
equity  interest  in  an  entity  by  two 
defined  benefit  plans,  one  of  an 
employer  and  one  of  an  affiliate  of  that 
employer.  Finally,  the  Department  has 
made  a  minor  modification  to  the 
wholly-owned  rule  to  make  it  clear  that 
an  entity  will  be  considered  wholly- 
owned  by  a  plan  even  in  those  instances 
where  shares  are  owned  by  others  due 
to  a  state  law  requiring  such  ownership. 

Under  the  final  regulation,  the  rule 
relating  to  wholly-owned  entities  would 
not  apply,  however,  in  the  case  of  one  or 
more  eligible  individual  account  plan(s] 
(as  defined  in  section  407(d)(3)  of  the 
Act)  maintained  by  the  same  employer 
and  which  own(s]  qualifying  employer 
securities  (described  in  section  407(d)(5) 
of  the  Act),  provided  that  substantially 
all  of  the  participants  in  the  plan(s)  are, 
or  have  been,  employed  by  the  issuer  of 
such  securities  or  by  members  of  a 
group  of  affiliated  corporations  of  which 
the  issuer  is  a  member.**  In  general. 


obligationa  of  an  inaurance  company.  The 
Department  notes  thai  thi*  provision  deals  solely 
with  the  issue  of  whether  such  a  separate  account 
holds  "plan  assets."  By  including  such  an  exception, 
the  Department  is  not.  however,  addressing  any 
issues  which  may  arise  under  sections  403(c)(1)  or 
404(a>  of  ERISA  with  respect  to  the  use  of  such 
separate  accounts. 


"A  related  group  of  plans  Is  defined  as  two  or 
more  plans  each  of  which  receives  10  percent  or 
more  of  its  aggregate  contributions  from  the  same 
employer  (or  members  of  the  same  controlled  group 
of  corporations)  or  each  of  which  is  maintained  by. 
or  pursuant  to  a  collective  bargaining  agreement 
negotiated  by  the  same  employee  organization  or 
afnUated  organizations.  The  concept  of  a  related 
group  of  plans  is  also  used  in  the  regulation 
published  elsewhere  in  the  Fadaral  Register  today 
which  provides  a  reportiag  and  disclosure 
alternative  method  of  cotipliance  for  plans  which 
invest  in  certain  entities  whose  underlying  assets 
Include  plan  asaets. 

"  For  purposes  of  this  provisioa  whether  a 
corporation  is  an  affiliate  of  another  corporation  is 
determined  by  applying  tie  definition  of  "affiliate" 
in  section  407(d)(7)  of  th«  Act  In  general,  under  that 
definition,  a  "corporation"  is  an  affiliate  of  another 
corporation  if  it  is  a  member  of  a  "controlled  group 
of  corporatlona"  of  which  such  latter  corporation  is 
a  member,  applying  the  principles  of  section  lS63(a) 
of  the  Internal  Revenue  Code,  but  using  a  SO  percent 
ownership  test  rather  than  the  80  percent  ownership 
test  set  forth  in  section  1663(a). 
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under  secUon  407(d)(3)  of  the  Act  the 
term  eligible  individual  account  plan 
includes  profit-sharing,  stock  bonus, 
thrift  or  savings  plans  and  employee 
stock  otvnership  plans.  In  such 
circumstances,  the  consequences  under 
the  final  regulation  of  the  plan's 
ownership  of  the  employer  securities 
would  be  determined  under  the  other 
provisions  of  the  regulation.  For 
example,  if  an  eligible  individual 
account  plan  owns  all  of  the  outstanding 
stock  of  an  operating  company  that  is  an 
employer  of  substantially  all  of  the 
participants  in  the  plan,  then  the 
operating  con^any  exception  would  be 
applicable,  and  accordingly  the  assets  of 
the  plan  would  include  the  employer 
securities,  but  would  not  include  any 
interest  in  the  underlying  assets  of  the 
employer. 

The  provision  relating  to  qualifying 
employer  securities  is  consistent  with 
provisions  of  ERISA  which  permit 
certain  individual  account  plant  to  hold 
up  to  100  percent  of  their  assets  in 
qualifying  employer  securities  in  order 
to  provide  an  incentive  to  employees  by 
allowing  diem  to  participate  in  the 
earnings  of  the  employer  through  plan 
investments.** 

VIII.  Effective  Date/Tmnntional  Rule 
Provision 

A.  The  Proposed  Regulation 

The  proposed  general  effective  date 
for  the  regulation  was  90  dbys  after 
publication  of  the  final  nde.  In  addition, 
the  proposed  regulation  indicated  that 
once  the  regulation  becomes  effective  it 
would  apply  to  all  plan  assets 
determinations  made  after  the  effective 
date  with  respect  to  plan  investmoits. 
regardless  of  when  those  investments 
are  made.  Thus,  under  the  general 
effective  date  provision,  die  ^an  assets 
regulation  would  apply  to  both  new  and 
existing  plan  investments.  The  proposal 
also  included  a  transitional  rule, 
however,  under  which  the  regulation 
would  not  apply  to  plan  investments  in 
certain  entities. 

The  proposed  transitional  rule  had 
two  requirements.  First  the  entity 
seeking  coverage  under  the  rule  was 
required  to  be  in  existence  on  June  30, 
1986.  Second,  the  transitional  rule  would 
have  applied  only  if  no  plan  acquires  an 
interest  in  the  entity  hxm.  an  issuer  or  an 
underwriter  at  any  time  after  June  30, 
1086,  except  pursuant  to  a  liinding 
contract  in  effect  on  that  date.*^  The 


»•  See  lection  404(a)(2),  407(dK3).  a.-.d  407(b)  of 
ERISA:  Me  aIm  S.  Itep.  No.  3S3.  S3d  Coi^..  Ui  SaM. 
32-33. 100  (1973). 

*"  A*  originally  prapoaed.  the  transitioDal  rule 
required  that  an  entity  be  in  existence  on  lanuary  4, 
1985  and  that  no  plan  acquire  an  interest  in  the 


preamble  to  the  proposal  indicated  that 
plan  assets  detenmiations  for  entities 
that  qualify  for  the  tmsitiiMial  relief 
would  be  made  taking  into  account  the 
provisions  of  QUSA  itoelf,  tfie 
legislative  history  of  ERISA,  tiie 
Department's  rules  and  regulations  and 
relevant  judicial  decisions. 

B.  Comments  Received 

A  large  number  of  commentators  on 
the  proposed  regulation  urged  the 
Department  to  modify  the  effective  date 
provision.  Several  commentators 
objected  to  the  gen««l  approadi 
reflected  in  the  effective  date  provision 
of  the  proposal  and  uiged  the 
Department  to  apply  the  regulation  only 
to  aew  plan  investments.  Most  of  tiie 
comments,  however,  mged  the 
Department  to  modify  &  expiration 
date  of  the  transitional  rule.  These 
suggestions  fell  into  two  categories,  llie 
first,  and  most  frequent,  suggestion  was 
that  the  expiration  date  for  the 
transitional  rule  should  be  set  at  a 
specified  number  of  days  after 
publication  of  the  &ial  rule  (or.  as 
suggested  by  some  commentators,  at  the 
later  of  June  30. 1986  or  a  set  number  of 
days  after  issuance  of  the  final  rule). 
Hie  comments  varied  with  respect  to  the 
period  that  would  be  appropriate.  Some 
commentators  suggested  that  a  90  day 
period  would  be  suffident:  others 
indicated  that  180  days  would  be 
appropriate.  The  second  approach, 
suggested  by  onfy  a  few  commentators, 
was  to  move  the  expiration  date  of  die 
transitional  period  to  some  other  fixed 
date  beytmd  June  sa  1980. 

Some  commentators  sou^t 
clarification  of  wdiether  certain 
contractual  arrangements  to  acquire 
additional  securities  (/.e.,  warrants) 
entered  into  before  die  expiration  date 
of  the  titmsitiona]  rule  would  be 
considered  binding  contracts  under  that 
rule.  Those  commentators  suggested 
that  a  plan's  exerdss  of  warrants  after 
the  ojqiiration  date  should  not  cause  the 
entify  to  lose  its  qualification  im 
transitional  relief. 

C.  PubUc  Law  99-272 

Section  11018  of  Pub.  L  99-272 
establishes  a  statutory  transitional  rule 
for  the  application  of  the  plan  assets 
regulation  to  the  extent  it  would  apply 
to  certain  publidy-offered  real  estate 
entities  that  are  described  in  the  statute. 
This  statutory  provision  has  two 
primary  efFects.  First  it  prohibite  die 
application  of  the  plan  assets  regulation 


entity  after  May  8.  MB.  Ob  PMmiaiy  IS,  ISes  the 
Department  pnbtiahed  aa  anwndmaut  to  the 
prepoaal  whidi  extended  Ac  expiratian  date  to  hme 
aaisse. 


to  plan  investments  in  public  real  estate 
companies  diat  have  certain 
characteristics,  fai  general,  the  statutory 
limitation  applies  only  to  publicly- 
offered  real  estate  companies  which  first 
offer  interests  to  plans  on  or  before  a 
date  120  days  after  the  date  of 
publication  of  the  final  regulation  and  in 
which  no  plan  invests  on  or  after  a  date 
270  days  from  the  date  of  pubKcation  of 
the  regulation.  Second.  &e  statute 
provides  that  the  assets  of  a  public  real 
estate  company  that  meets  the 
requirements  described  above  would 
not  include  plan  assets  if  they  would  not 
have  been  diaracterized  as  plan  assets 
under  Interpretive  Bulletin  75-2  or  under 
any  oi  the  Department's  {wevious 
proposed  plan  assets  regulations. 
Section  11018  of  Pub.  L  99-272, 
however,  does  not  prohibit  the 
application  of  the  regulation  to  such  a 
publicly-offered  real  estate  entify  to  the 
extent  the  regulation  would  provide  a 
defense  [i.e.,  to  the  extent  the  assets  of 
the  entity  would  not  include  plan  assets 
under  the  final  regulation). 

D.  The  Final  Regulation 

The  Department  has  decided  that  the 
general  approach  reflected  in  the 
effective  date/transitional  rule 
provisions  should  be  retained  as 
proposed.  To  amend  the  effective  date 
so  that  the  regulation  would  apply  only 
to  new  plan  investments  would  delay 
the  implementation  of  a  final  r^ulation 
because  many  plans  have  substantial 
outstanding  long-tenn  investments  and 
thus  it  may  be  several  years  until  aU.  or 
even  most  of  these  assets  are  held  in 
investments  made  aftw  the  effective 
date.  Moreover,  if  the  regulation  were 
applied  only  to  new  i^an  investments, 
similarly  situated  plan  investws  would 
have  different  rights  and  remedies 
based  solely  on  the  date  of  their 
investment  in  an  entify. 

The  Department  has  concluded, 
however,  diat  both  the  effective  date  of 
the  regulaticm  and  the  expiration  of  the 
tivnsitional  period  should  be  set  at  die 
later  of  Janoaiy  1 1967  or  a  date  120 
days  frtmi  the  date  of  publication  of  the 
regulation.  This  provision  will  assure 
that  afiiected  persons  will  have  time  to 
assess  the  impact  of  the  final  regulation 
before  the  expiration  of  the  transitional 
period. 

The  Department  has  also  decided  that 
warrants  acquired  by  a  plan  l>efore  the 
expiration  of  the  transitional  period 
should  not  be  considered  binding 
contracts  for  purposes  of  the  transitional 
rule.  The  binding  contract  provision  of 
the  transitional  rule  is  intended  to 
assure  that  the  relief  provided  by  that 
rule  will  remain  available  even  v^ere  a 


plan  makes  new  equity  investments. in 
an  entity  after  theexpiratioa  of  the 
transitional  period  if  the  plan  had 
obligated  itself  to  make  the  investment 
before  the  expiration  date.  If  the 
provision  were  to  apply  where  the  plan 
merely  has  an  option  to  make  such 
additional  equity  investments  (but  is  not 
obligated  to  make  the  investment),  an 
issuer  could  effectively  continue  to  offer 
interests  to  plans  indefinitely  by  issuing 
a  large  amount  of  warrants  before  the 
expiration  of  the  transitional  period. 

Hie  assets  of  most  of  the  publicly- 
offered  real  estate  companies  described 
in  section  11018  of  Pub.  L  99-272  would 
not  include  plan  assets  because  plan 
investments  in  securities  issued  by  such 
companies  would  ordinarily  quaUfy 
under  the  publicly-offered  exception  in 
the  final  regulation.  The  statutory 
transitional  rule  also  applies,  however, 
to  a  few  entities  that,  in  the  absence  of 
the  availability  of  transitional  relief, 
might  hold  plan  assets  under  the  final 
regulation.*' 

In  view  of  the  provisions  of  section 
11018  of  Pub.  L  99-272.  tiie  effective 
date  provision  of  the  final  regulation 
also  provides  that  the  regidation  will  not 
apply,  except  as  a  defense,  to  entities 
that  qualify  for  the  statutory  transitional 
relief.  Under  this  rule,  plan  investments 
in  a  publicly-offered  real  estate  entity 
that  is  described  in  section  11018(a)  of 
Pub.  L  99-272,  but  which  do  not  qualify 
for  the  publicly-offered  exception 
(because,  for  example,  there  are  not  100 
independent  investors)  would 
nonetheless  not  be  subject  to  the 
regulation.  Of  course,  this  additional 
rule  would  only  be  applicable  to 
investments  in  entities  that  meet  all  of 
the  requirements  of  section  11018(a), 
including  the  requirement  that  interests 
in  the  entity  are  first  offered  to  plans 
before  the  expiration  of  120  days  from 
the  date  of  publication  of  the  regulation 
and  the  requirement  that  the  entity 
refrain  bom  offierings  to  plans  after  270 
days  from  the  date  of  publication  of  the 
regulation.  However,  since  the 
additional  rule  does  not  apply  to  the 
extent  the  final  regulation  provides  a 
defense,  a  real  estate  company  that  does 
qualify  for  the  publicly-offered 
exception  under  the  final  regulation  may 
rely  on  that  exception  as  soon  as  the 
regulation  becomes  effective. 

The  Department  has  also  decided  that 
other  entities  that  are  described  in  the 


transitional  rule  [i.e.,  entities  in  which 
no  plan  acquires  an  interest  from  an 
issuer  or  underwriter  after  the  effective 
date),  should  also  be  permitted  to  rely 
on  the  final  regulation  after  it  becomes 
effective  to  the  extent  it  provides  a 
defense.  Thus,  for  example,  even  though 
the  transitional  rule  would  be  available 
for  an  operating  company  in  which  there 
are  no  new  plan  investments  after  the 
effective  date  of  the  final  regulation 
(whether  or  not  the  entity  is  described  in 
section  11018(a)  of  Pub.  L.  99-272)  tiie 
company's  managers  may  nonetheless 
rely  on  tiie  operating  company  exception 
of  the  regulation  as  a  defense  to 
allegations  of  misconduct  by  plan 
investors  that  are  predicated  on  the 
managers'  status  as  ERISA  fiduciaries. 
In  the  Department's  view,  this  rule  will 
assure  consistent  treatment  for  similarly 
situated  entities  under  the  final 
regulation. 

IX.  Revision  and  Clarification  of 
Interpretive  Bulletin  75-2 

As  indicated  in  the  preamble  to  the 
proposed  regulation,  the  Department  has 
revised  Interpretive  Bulletin  75-2  to 
coordinate  it  with  the  final  regulation. 
As  revised,  the  interpretive  bulletin 
indicates  that  the  rules  established  by 
the  final  "plan  assets"  regulation  apply 
only  for  purposes  of  identifying  plan 
assets  on  or  after  the  effective  date  of 
the  regulation  and  that  the  interpretive 
bulletin  is  effective  for  periods  prior  to 
that  date  and  for  investments  that  are 
subject  to  the  transitional  rule. 

The  remainder  of  the  Interpretive 
Bulletin  which  discusses  certain 
prohibited  transactions  under  section 
406  of  ERISA  (and  section  4975  of  tiie 
Code),  is  not  affected  by  the  final  "plan 
assets"  regulation.  Also,  the  Department 
notes  that  the  portion  of  Interpretive 
Bulletin  75-2  daeling  with  contracts  or 
policies  of  insurance  is  not  affected  by 
the  regulation  being  issued  here. 

The  Department  does  not  intend  to 
effect  any  substantive  change  in  the 
rules  in  the  interpretive  bulletin  by 
making  these  revisions.** 


*'  TheM  include  enUties  the  interest*  in  which 
aie  not  widely-held  because  they  aie  held  by  leM 
than  100  independent  investor*  (lee  lection 
11018(aKl)(C)(i)  of  Pub.  L  99-272)  and  certain 
partnerahip*  organized  prior  to  the  enactment  of 
Pub.  L.  9S-272  in  which  plana  have  acquired 
inlarasli  In  a  private  {^cement  which  have  a  value 
oflaMthanS20.aoa 


**  In  this  regard,  the  Department  notes  that  the 
final  paragraph  of  laterpretive  Bulletin  75-2  states 
that  the  Department  would  consider  a  fiduciary  who 
makes  or  retains  an  investment  in  a  corporation  or 
partnership  for  the  purpose  of  avoiding  the 
application  of  the  fiduciary  responsibility  provisions 
of  the  Act  to  be  in  contravention  of  the  provisions  of 
section  404(a)  of  the  AcL  However,  it  is  the 
De|>artment's  view  that  the  mere  fact  a  fiduciary 
makes  or  retains  an  investment  in  a  corporation  or 
partnership  which  does  not  bold  plan  assets  under 
the  final  regulation  does  not  mean  the  fiduciary  has 
engaged  in  a  transaction  for  the  purposes  of 
avoiding  the  application  of  the  fiduciary 
responsibility  rules  %v1thin  the  meaning  of  the  final 
paragraph  of  Interpretive  Bulletin  75-2. 


X.  Reporting  and  Di$closure 

As  noted  above,  the  regulation  will 
apply  for  purposes  of  the  reporting  and 
disclosure  requirements  of  ERISA  as 
well  as  to  the  definitional  provisions  of 
the  Act  and  the  fiduciary  responsibility 
provisions.  As  indicated  in  the  proposed 
regulation,  the  Department  is  aware  that 
special  difficulties  are  presented  in 
reporting  transactioas  involving 
collective  investment  fimds  whose 
assets  include  plan  Assets.  In  order  to 
deal  with  these  issues,  the  Department 
published  a  proposed  alternative 
method  of  compliance  with  the  reporting 
and  disclosure  requirements  for  entities 
whose  assets  include  "plan  assets."  ** 
The  alternative  method  is  similar  to  the 
procedure  established  imder  the 
statutory  and  regulatory  provisions  now 
governing  reporting  for  plan  assets  held 
in  bank  collective  trust  funds,  insurance 
company  separate  accounts  and  master 
trusts.  The  final  alternative  method  of 
compliance  is  being  published 
separately  in  today's  Federal  Register. 

XI.  Guaranteed  Governmental  Mortgage 
Pool  Certificates 

The  proposed  regulation  indicated 
that  the  Department's  existing  regulation 
dealing  with  governmental  mortgage 
pools  would  be  redesignated  and 
incorporated  into  the  final  plan  assets 
regulation.  Thus,  paragraph  (i)  of  the 
final  regulation  sets  forth  the  rule 
relating  to  governmental  mortgage  pools 
tiiat  now  appears  at  29  CFR  255a401b-l. 

XII.  Miscellaneous  Issues 
A.  Definition  of  Fiduciary 

Paragraph  (a)(2)(ii)  of  the  proposed 
regulation  stated  thet  any  person  who 
has  authority  or  control  respecting  the 
management  or  disposition  of  the 
imderlying  assets  of  any  entity  whose 
assets  include  plan  assets,  and  any 
person  who  provides  investment  advice 
with  respect  to  such  assets  for  a  fee 
(direct  or  indirect),  is  a  fiduciary  of  the 
investing  plan. 

Several  commentators  suggested  that 
the  Department  indk»te  that  the 
provision  quoted  above  was  not 
intended  to  expand  4he  definition  of 
fiduciary  in  section  8(21  )(A)  of  ERISA 
and  section  4975(e)(3)  of  the  Code  or  to 
affect  the  principles  set  forth  in 
Interpretive  Bulletins  75-5  and  75-8.** 

The  final  regulation  is  not  intended  to 
address  issues  relating  to  the  kinds  of 
activities  wdth  respect  to  plan  assets 
that  would  cause  a  person  to  be  a 
fiduciary.  Thus,  where  the  imderlying 


«*  so  HI  3382.  January  M.  1986. 

"  See  29  CFR  2S0e.75-«  and  2S08.7S-« 
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assets  of  an  entity  include  plan  assets, 
determinations  whether  a  person  is  a 
fiduciary  with  respect  to  such  assets 
would  be  made  under  the  standards  set 
forth  in  section  3(21)  of  ERISA,  and  the 
Department's  regulations,  including 
Interpretive  Bulletins  75-5  and  75-8.  In 
this  respect,  the  Department  has,  in 
accordance  with  the  suggestion  of  one 
commentator,  modified  paragraph  (a)(2) 
of  the  regulation  to  conform  to  the 
language  of  section  3(21)  of  ERISA. 

B.  Burden  of  Proof 

In  the  preamble  to  the  proposed 
regulation,  the  Department  indicated 
that  the  burden  of  showing  that  the 
operating  company  exception  or  the 
significant  participation  exception 
applies,  should  be  assigned  to  the 
person  making  that  assertion.  Some 
commentators  objected  to  this 
observation,  asserting  that  the 
Department  does  not  have  the  authority 
to  change  normal  judicial  standards 
regarding  burden  of  proof. 

The  observations  regarding  burden  of 
proof  in  the  preamble  to  the  proposed 
regulation  were  not  intended  to  effect 
any  change  in  normal  judicial  standards 
relating  to  burden  of  proof,  but  rather  to 
provide  a  clear  indication  of  the 
Department's  intent.  The  Department 
has  also  endeavored  to  draft  the  final 
regulation  in  such  a  way  that,  in 
practice,  the  burden  of  proof  with 
respect  to  matters  regarding  application 
of  the  regulation  will  be  assigned  in  the 
manner  described  in  the  preamble  to  the 
proposal. 

C.  Jointly  Owned  Property 

The  proposed  regulation  provided  that 
where  a  plan  owns  property  jointly  with 
others,  or  where  the  value  of  a  plan's 
equity  interest  relates  solely  to 
identified  property  of  an  entity,  such 
property  would  be  considered  for 
purposes  of  the  regulation  as  the  sole 
property  of  a  separate  entity. 

Some  commentators  suggested  that 
where  an  independent  investor  enters 
into  a  venture  with  a  plan  pursuant  to 
which  it  holds  property  jointly  with  the 
plan,  such  an  independent  investor  is 
acting  on  its  own  behalf  and  is  not, 
directly  or  indirectly,  providing  any 
investment  advisory  or  investment 
management  services  to  the  plan. 
According  to  the  commentators,  it  would 
be  inappropriate  to  impose  fiduciary 
responsibilities  on  the  independent 
investor  in  such  cases.  Other 
commentators  urged  the  Department  to 
make  it  clear  that  plan  "investments"  in 
the  hypothetical  entity  contemplated  by 
the  jointly  owned  property  rule  would 
be  subject  to  the  exceptions  in  the 


regulation,  for  example,  the  operating 
company  exception. 

The  department  has  retained  the 
jointiy  owned  property  rule  in  the  final 
regulation  because  it  has  concluded  that 
the  rule  is  essential  in  order  to  prevent 
circumvention  of  the  other  provisions  of 
the  regulation.  However,  the  extent  of 
any  investor's  fiduciary  responsibilities 
in  cases  where  the  rule  applies  would 
depend  on  the  kind  of  activities  that  the 
investor  conducts  with  respect  to  the 
property.*' 

The  Department  does  intend  that  the 
exceptions  in  the  regulation  would  be 
applicable  to  plan  investments  in  the 
hypothetical  entity  contemplated  by  the 
jointly  owned  property  rule.  Thus,  for 
example,  if  a  plan  jointly  owns  a  parcel 
of  real  property  with  others,  that 
property  may  be  considered  a  real 
estate  operating  company  if  the 
conditions  to  that  exception  are  met. 

Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  regulatory  action  would  not  have 
any  significant  economic  effect  on  small 
plans  or  small  business  entities.  First, 
small  employee  benefit  plans  (those 
with  fewer  than  100  participants) 
virtually  never  invest  in  privately  placed 
pools  such  as  those  offered  by  venture 
capital  or  real  estate  organizations. 
Small  plans  tend  to  invest  in  pools 
whose  certificates  are  publicly-offered. 
The  underlying  assets  of  these  pools  are 
not  plan  assets  under  the  final  rule. 
Hence,  small  plans  would  not  generally 
be  affected  by  the  regulation.  In  rare 
instances,  a  small  plan  could  lose 
money  under  the  final  regulation  as 
compared  to  the  1985  proposal  since 
under  the  final  regulation  a  fiduciary 
will  not  be  managing  the  plan's  assets 
and.  thus,  the  plan  will  not  have  a 
potential  ERISA  claim  if  losses  occur. 

Second,  some  smaller  entities  like 
those  dependent  on  venture  capital  or 
real  estate  pools  as  sources  of  financing 
also  have  a  stake  in  this  regulation.  The 
final  regulation,  however,  substantially 
reduces  the  impact  on  most  entities 
affected  by  the  regulation.  Most  venture 
capital  pools  either  do  or  will  meet  the 
50  percent  management  test,  and  all 
such  entities  that  accept  less  than  25 
percent  plan  monies  are  exempt. 
Moreover,  even  if  less  plan  money  is 
made  available,  other  investors  are 
expected  to  fill  this  gap.  To  the  extent 
that  plan  investments  decrease,  rates  of 
return  on  these  investments  will 
increase,  thereby  drawing  more  non- 
plan  monies  into  these  industries.  On 
balance,  it  is  expected  that  the 


*»  See  the  diicussion  regarding  the  definition  of 
fiduciary  at  Part  Xn,  A.  above. 


regulation  will  not  substantially  affect 
the  amounts  of  money  available  to 
finance  new  ventures  and  real  estate 
developments. 

Executive  Order  12291 

The  Department  has  determined  that 
the  final  regulatory  action  woidd  not 
constitute  a  "major  rule"  as  that  term  is 
used  in  the  Executive  Order  12291 
because  the  action  would  not  result  in: 
an  annual  effect  on  the  economy  of  $100 
million;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographic  regions;  or  si^iificant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  matters. 

The  Department  has  prepared  an 
evaluation  of  the  cost  impact  of  the  final 
regulation  which  states  that  the 
maximum  cost  impact  of  the  regulation 
would  be  $41  million;  however,  the 
Department  anticipates  that  the  actual 
cost  impact  will  be  much  lower. 

Paperworic  Reduction  Act 

The  final  plan  assets  regulation  does 
not  contain  any  new  information 
collection  requirements  and  does  not 
modify  any  existing  requirements.  Some 
plans  which  have  invested  in  entities 
affected  by  the  regulation  may  have 
additional  reporting  requirements  by 
virtue  of  the  underlying  assets  of  the 
entities  clearly  being  considered  plan 
assets,  others  may  have  less  than  they 
do  currently.  Since  these  burdens  have, 
on  average,  already  been  included  in  the 
burden  for  the  annual  reports  (Form 
5500  series),  the  regulation  will  not 
result  in  any  additional  burden  in  the 
aggregate. 

Statutory  Authority 

The  regulation  is  adopted  pursuant  to 
the  authority  contained  in  section  505  of 
ERISA  (Pub.  L  93-406.  88  Stat.  894;  29 
U.S.C.  1135)  and  under  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978),  effective 
December  31, 1978  (44  FR  1065,  January 
3, 1979);  3  CFR  Part  1978  Comp..  332, 
under  section  11018(d),  Pub.  L  99-272 
(100  Stat.  82);  and  Under  Secretary  of 
Labor's  Order  No.  1-86. 

List  of  Subjects 

29  CFR  Part  2509 

Employee  Benefit  Plans,  Employee 
Retirement  Income  Security  Act, 
Fiduciaries,  Pensions,  Pension  and 
Welfare  Benefits  Administration,  Plan 
assets,  Trusts  and  trustees. 
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29  CFR  I^rt  2510 

Employee  Benefit  Mans,  Employee 
Retirement  Income  Security  Act 
Pensions,  Pension  and  Welfare  Benefits 
Administration,  Plan  assets. 

29  CFR  Part  2550 

Employee  Benefit  Hans,  Employee 
Retirement  Income  Security  Act, 
Employee  Stock  Ownenriiip  Flans. 
Exemptions,  Fiduciaries,  Investments, 
Investments  foreign.  Party  in  interest, 
Pensions,  Pension  and  Welfare  Benefits 
Administration,  Prohibited  transactions, 
Real  estate.  Securities,  Surety  bonds. 
Trusts  and  trustees. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  XXV  of  Title  29  of 
the  Code  o(  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  2509-INTERPREnVE 
BULLETINS  RELATING  TO  THE 
EMPLOYEE  RETIREIIENT  INCOME 
SECURITY  ACT  OF  1S74 

1.  Tlie  authority  citation  for  Part  2509 
is  revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  2509  are  removed. 

AudMcity:  29  U.S.C.  1135. 

Section  2500.75-1  also  issued  under  29 
U.S.C.  1114. 

Section  2S00.7S-10  and  9  2S09.7S-2  also 
issued  under  29  U.S.C.  1052. 1063. 1054. 
Secretary  of  Labor's  Order  No.  l-flS. 

2.  In  Part  2509,  S  2509.75-2  is  revised 
to  read  as  follows: 

925e8.7S-a   MwprMvebtilMnretatingto 


On  February  6, 1975.  the  Deportment  of 
Latior  iseued  an  interpretive  bufietin.  ERISA 
IB  75-2,  with  reapect  to  whether  a  party  in 
interest  has  engaged  in  a  pnrfiibit^ 
transaction  with  an  employee  benefit  plan 
where  the  party  in  interest  has  engaged  in  a 
transaction  with  a  corporation  or  partnership 
(%vithin  the  meaning  of  section  7701  of  the 
Internal  Revenue  Code  of  1954)  in  which  the 
plan  has  invested. 

On  November  13, 1966  the  Department 
published  a  final  regulation  dealing  with  the 
definition  of  "plan  assets".  See  1 2510.3-101 
of  this  title.  Under  that  regulation,  the  assets 
of  certain  entities  in  which  plans  invest 
would  include  "plan  assets"  for  purposes  of 
the  fiduciary  responsibility  provisions  of  the 
Act.  Section  2Sia3-101  applies  only  for 
purposes  of  identifying  plan  assets  on  or  after 
the  effective  date  of  that  section,  however, 
and  i  25103-101  does  not  apply  to  plan 
investments  in  certain  entities  that  qualify  for 
the  transitional  relief  provided  for  in 
paragraph  (k)  of  that  section.  The  principles 
discussed  in  paragraph  (a)  of  this  Interpretive 
Bulletin  continue  to  be  applicable  for 
purposes  of  identifying  assets  of  a  plan  for 
periods  prior  to  the  effective  date  <^  f  25ia3- 
101  and  for  iavettments  that  are  subfect  to 
the  transitioul  rule  in  1 2Sia3-101(k). 
Paragraphs  (b)  and  (c)  of  this  Interpretive 


Bulletin,  however,  relate  to  matters  outside 
the  scope  of  S  2510.3-101,  and  nothing  in  that 
section  affects  the  continuing  application  of 
the  principles  discussed  in  those  parts. 

a.  Principles  app/icable  to  plan 
investments  to  which  §2510.3-101  does  not 
apply.  Generally,  investment  by  a  plan  in 
securities  (within  the  meaning  of  section  3(20] 
of  the  Employee  Retirement  Income  Securify 
Act  of  1974]  of  a  corporation  or  partnership 
will  not,  solely  by  reason  of  such  investment, 
be  considered  to  be  an  investment  in  the 
underlying  assets  of  such  corporation  or 
partnership  so  as  to  make  such  assets  of  the 
entify  "plan  assets"  and  thereby  make  a 
subsequent  transaction  between  the  party  in 
interest  and  the  corporation  or  partnership  a 
prohibited  transaction  under  section  406  of 
the  Act. 

For  example,  where  a  plan  acquires  a 
securify  of  a  corporation  or  a  limited 
partnership  interest  in  a  partnership,  a 
subsequent  lease  or  sale  of  property  between 
such  corporation  or  partnership  and  a  party 
in  interest  will  not  be  a  prohibited 
transaction  solely  by  reason  of  the  plan's 
investment  in  the  corporation  or  partnership. 

This  general  proposition,  as  applied  to 
corporations  and  partnerships,  is  consistent 
with  section  401(b)(l]  of  the  Act.  relating  to 
plan  investments  \a  investment  companies 
registered  under  tie  Investment  Company 
Act  of  1940.  Under  section  401(b)(l].  an 
investment  by  a  plan  in  securities  of  such  an 
investment  company  may  be  made  %vithout 
causing,  solely  by  reason  of  such  investment, 
any  of  the  assets  of  the  investment  company 
to  be  considered  to  be  assets  of  the  plan. 

(b)  Contracts  or  policies  of  insurance.  If  an 
insurance  company  issues  a  contract  or 
policy  of  insurance  to  a  plan  and  places  the 
consideration  for  such  contract  or  policy  in 
its  general  asset  account,  the  assets  in  such 
account  shall  not  be  considered  to  be  plan 
assets.  Therefore,  a  subsequent  transaction 
involving  the  geno-al  asset  account  between 
a  party  in  interest  and  the  insurance 
company  will  not,  solely  because  the  plan 
has  been  issued  ssch  a  contract  or  policy  of 
insurance,  be  a  prohibited  transaction. 

(c]  Applications  of  the  fiduciarv 
responsibility  nilas.  The  preceding 
paragraphs  do  not  mean  that  an  investment 
of  plan  assets  in  a  securify  of  a  corporation 
or  partnership  m^  not  be  a  prohibited 
transaction.  For  example,  section  406(a)(l)(D] 
prohibits  the  direct  or  indirect  transfer  to,  or 
use  by  or  for  the  benefit  of  a  parfy  in  interest 
of  any  assets  of  the  plan  and  section  406(b](l) 
prohibits  a  fiduciary  from  dealing  with  the 
assets  of  the  plan  in  his  own  interest  or  for 
his  own  account. 

Thus,  for  example,  if  there  is  an 
arrangement  under  which  a  plan  invests  in. 
or  retains  its  investment  in,  an  investment 
company  and  as  part  of  the  arrangement  it  is 
expected  that  the  investment  company  will 
purchase  securities  from  a  party  in  interest, 
such  arrangement  is  a  prohibited  transaction. 

Similarly,  the  psrchase  by  a  plan  of  an 
insurance  policy  pm^uant  to  an  arrangement 
under  which  it  is  expected  that  the  insurance 
company  will  make  a  loan  to  a  parfy  in 
interest  is  a  prohibited  transaction. 

Moreover,  notwithstanding  the  foregoing,  if 
a  transaction  between  a  party  in  interest  and 


a  plan  would  be  a  prohibited  transaction, 
then  such  a  transactios  between  a  parfy  in 
interest  and  such  corporation  or  partnership 
will  ordinarily  be  a  prohibited  transaction  if 
the  plan  may.  by  itselC  require  the 
corporation  or  partnership  to  engage  in  such 
transaction. 

Similariy,  if  a  transaction  between  a  parfy 
in  interest  and  a  plan  would  be  a  prohibited 
transaction,  then  such  a  transaction  between 
a  parfy  in  interest  and  such  corporation  or 
partnership  will  ordinarily  be  a  prohibited 
transaction  if  such  party  in  interest,  together 
with  one  or  more  persons  who  are  parties  in 
interest  by  reason  of  sach  persans' 
relationship  (within  the  meaning  of  section 
3(14](E)  through  (!]]  to  such  parfy  in  interest 
may,  with  the  aid  of  the  plan  but  without  the 
aid  of  any  other  persoas,  require  the 
corporation  or  partnership  to  engage  in  such 
a  transaction.  However,  the  preceding 
sentence  does  not  apply  if  the  parties  in 
interest  engaging  in  ths  transaction,  together 
with  one  or  more  persons  who  are  parties  in 
interest  by  reason  of  sach  persons' 
relationship  (within  the  meaning  of  section 
3(14)(E}  through  (I))  to  such  parfy  in  interest, 
may.  by  themselves,  raquire  the  corporation 
or  partnership  to  engage  in  the  transaction. 

Further,  the  Department  of  Labor 
emphasizes  that  it  would  consider  a  fiduciary 
who  makes  or  retains  an  investment  in  a 
corporation  or  partnership  for  the  purpose  of 
avoiding  the  appticatiixi  of  the  fiduciary 
responsibilify  provisions  of  the  Act  to  be  in 
contravention  of  die  provisions  of  section 
404(8)  of  the  Act.         I 

PART  2510-OEFINhlONS  OF  TERMS 
USED  IN  SUBCHAPTERS  C,  D,  E.  F. 
AND  Q  OF  THIS  CHAPTER 

3.  The  authority  citation  for  Part  2510 
is  revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  2510  ars  removed. 

Authority:  Sec  3(2),  111(c).  SOS,  Pub.  L  93- 
406.  88  Stat.  852,  804.  (SB  U.S.C.  1002(2),  1031, 
1135);  Secretary  of  Labor's  Order  No.  27-74, 
1-86  and  Labor-Mana^ment  Services 
Administration  Order  No.  2-6,  unless 
otherwise  noted. 

Section  3-101  is  also  issued  under  Sec  102 
of  Reorganization  Han  No.  4  of  1978  (43  FR 
47713.  October  17, 1978),  effective  December 
31, 1978  (44  FR  1065,  fanuaty  3, 1978);  3  CFR 
1978  Comp.  332,  and  section  11018(d)  of  Pub. 
L  99-272. 100  Stat  82. 

4.  Part  2510  is  amended  by  adding  a 
new  S  2510.3-101  in  the  appropriate 
place  to  read  as  follows: 

§2510^101    DMnMon  of  "plan  aMets"- 
plan  invaatments. 

(a)  In  general  (1)  This  section 
describes  what  constitute  assets  of  a 
plan  with  respect  to  a  plan's  investment 
in  another  entity  for  purposes  of  Subtitle 
A,  and  Parts  1  and  4  of  Subtitle  B.  of 
Title  I  of  the  Act  and  section  4975  of  the 
Internal  Revenue  Code.  Paragraph  (a)(2) 
of  this  section  contains  a  general  rule 
relating  to  plan  inveatments.  Paragraphs 
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(b)  through  (f)  of  this  section  define 
certain  terms  that  are  used  in  the 
application  of  the  general  rule. 
Paragraph  (g)  of  this  section  describes 
how  the  rules  in  this  section  are  to  be 
applied  when  a  plan  owns  property 
jointly  with  others  or  where  it  acquires 
an  equity  interest  whose  value  relates 
solely  to  identified  assets  of  an  issuer. 
Paragraph  (h)  of  this  section  contains 
special  rules  relating  to  particular  kinds 
of  plan  investments.  Paragraph  (i) 
describes  the  assets  that  a  plan  acquires 
when  it  purchases  certain  guaranteed 
mortgage  certificates.  Paragraph  (j)  of 
this  section  contains  examples 
illustrating  the  operation  of  this  section. 
The  effective  date  of  this  section  is  set 
forth  in  paragraph  (k)  of  this  section. 

(2)  Generally,  when  a  plan  invests  in 
another  entity,  the  plan's  assets  include 
its  investment,  but  do  not,  solely  by 
reason  of  such  investment,  include  any 
of  the  underlying  assets  of  the  entity. 
However,  in  the  case  of  a  plan's 
investment  in  an  equity  interest  of  an 
entity  that  is  neither  a  publicly-offered 
security  nor  a  security  issued  by  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940  its 
assets  include  both  the  equity  interest 
and  an  undivided  interest  in  each  of  the 
underlying  assets  of  the  entity,  unless  it 
is  established  that — 

(i)  The  entity  is  an  operating 
company,  or 

(ii)  Equity  participation  in  the  entity 
by  benefit  plan  investors  is  not 
significant. 

Therefore,  any  person  who  exercises 
authority  or  control  respecting  the 
management  or  disposition  of  such 
underlying  assets,  and  any  person  who 
provides  investment  advice  with  respect 
to  such  assets  for  a  fee  (direct  or 
indirect),  is  a  fiduciary  of  the  investing 
plan. 

(b)  "Equity  interests" and  "publicly- 
offered  securities".  (1)  The  term  "equity 
interest"  means  any  interest  in  an  entity 
other  than  an  instrument  that  is  treated 
as  indebtedness  under  applicable  local 
law  and  which  has  no  substantial  equity 
features.  A  profits  interest  in  a 
partnership,  an  imdivided  ownership 
interest  in  property  and  a  beneficial 
interest  in  a  trust  are  equity  interests. 

(2)  A  "publicly-offered  security"  is  a 
security  that  is  freely  transferable,  part 
of  a  class  of  seciuities  that  is  widely 
held  and  either — 

(i)  Part  of  a  class  of  seciuities 
registered  under  section  12(b)  or  12(g)  of 
the  Securities  Exchange  Act  of  1934,  or 

(ii)  Sold  to  the  plan  as  part  of  an 
offering  of  securitira  to  the  public 
pursuant  to  an  effective  registration 
statement  under  the  Securities  Act  of 
1933  and  the  class  of  securities  of  which 


such  security  is  a  part  is  registered 
under  the  Securities  Exchange  Act  of 
1934  within  120  days  (or  such  later  time 
as  may  be  allowed  by  the  Securities  and 
Exchange  Commission)  after  the  end  of 
the  fiscal  year  of  the  issuer  during  which 
the  offering  of  such  securities  to  the 
public  occurred. 

(3)  For  purposes  of  paragraph  (b)(2)  of 
this  section,  a  class  of  seciuities  is 
"widely-held"  only  if  it  is  a  class  of 
securities  that  is  owned  by  100  or  more 
investors  independent  of  the  issuer  and 
of  one  another.  A  class  of  securities  will 
not  fail  to  be  widely-held  solely  because 
subsequent  to  the  initial  offering  the 
number  of  independent  investors  falls 
below  100  as  a  result  of  events  beyond 
the  control  of  the  issuer. 

(4)  For  purposes  of  paragraph  (b)(2)  of 
this  section,  whether  a  security  is 
"freely  transferable"  is  a  factual 
question  to  be  determined  on  the  basis 
of  all  relevant  facts  and  circumstances. 
If  a  security  is  part  of  an  offering  in 
which  the  minimum  investment  is 
$10,000  or  less,  however,  the  following 
factors  ordinarily  will  not.  alone  or  in 
combination,  affect  a  finding  that  such 
securities  are  freely  transferable: 

(i)  Any  requirement  that  not  less  than 
a  minimum  number  of  shares  or  imits  of 
such  security  be  transferred  or  assigned 
by  any  investor,  provided  that  such 
requirement  does  not  prevent  transfer  of 
all  of  the  then  remaining  shares  or  units 
held  by  an  investor; 

(ii)  Any  prohibition  against  transfer  or 
assignment  of  such  security  or  rights  in 
respect  thereof  to  an  ineligible  or 
unsuitable  investor; 

(iii)  Any  restriction  on,  or  prohibition 
against,  any  transfer  or  assignment 
which  would  either  result  in  a 
termination  or  reclassification  of  the 
entity  for  federal  or  state  tax  purposes 
or  which  would  violate  any  state  or 
federal  statute,  regulation,  court  order, 
judicial  decree,  or  rule  of  law; 

(iv)  Any  requirement  that  reasonable 
transfer  or  administrative  fees  be  paid 
in  connection  with  a  transfer  or 
assignment; 

(v)  Any  requirement  that  advance 
notice  of  a  transfer  or  assignment  be 
given  to  the  entity  and  any  requirement 
regarding  execution  of  documentation 
evidencing  such  transfer  or  assignment 
(including  dociunentation  setting  forth 
representations  from  either  or  both  of 
the  transferor  or  fransferee  as  to 
compliance  with  any  restriction  or 
requirement  described  in  this  paragraph 
(b)(4)  of  this  section  or  requiring 
compliance  with  the  entity's  governing 
instruments); 

(vi)  Any  restriction  on  substitution  of 
an  assignee  as  a  limited  partner  of  a 
partnership,  including  a  general  partner 


consent  requirement,  provided  that  the 
economic  benefits  of  ownership  of  the 
assignor  may  be  transferred  or  assigned 
without  regard  to  such  restriction  or 
consent  (other  than  compliance  with  any 
other  restriction  described  in  this 
paragraph  (b)(4))  of  this  section; 

(vii)  Any  administrative  procedure 
which  estabhshes  an  effective  date,  or 
an  event,  such  as  the  completion  of  the 
offering,  prior  to  which  a  transfer  or 
assignment  will  not  be  effective;  and 

(viii)  Any  limitation  or  restriction  on 
transfer  or  assignment  which  is  not 
created  or  imposed  by  the  issuer  or  any 
person  acting  for  or  on  behalf  of  such 
issuer. 

(c)  "Operating  compapy".  (1)  An 
"operating  company"  is  an  entity  that  is 
primarily  engaged,  directly  or  through  a 
majority  owned  subsidiary  or 
subsidiaries,  in  the  production  or  sale  of 
a  product  or  service  other  than  the 
investment  of  capital  The  term 
"operating  company"  includes  an  entity 
which  is  not  described  in  the  preceding 
sentence,  but  which  is  a  "venture  capital 
operating  company"  described  in 
paragraph  (d)  or  a  "real  estate  operating 
company"  described  in  paragraph  (e). 

(d)  "Venture  capital  operating 
company''.  (1)  An  entity  is  a  "venture 
capital  operating  company"  for  the 
period  beginning  on  an  initial  valuation 
date  described  in  paragraph  (d)(5](i)  and 
ending  on  the  last  day  of  the  first 
"annual  valuation  period"  described  in 
paragraph  (d)(5)(ii)  (in  the  case  of  an 
entity  that  is  not  a  venture  capital 
operating  company  immediately  before 
the  determination)  or  for  the  12  month 
period  following  the  expiration  of  an 
"annual  valuation  period"  described  in 
paragraph  (d)(5)(ii)  (in  the  case  of  an 
entity  that  is  a  venture  capital  operating 
company  immediately  before  the 
determination]  if— 

(i)  On  such  initial  valuation  date,  or  at 
any  time  within  such  annual  valuation 
period,  at  least  50  percent  of  its  assets 
(other  than  short-term  investments 
pending  long-term  commitment  or 
distribution  to  investors),  valued  at  cost, 
are  invested  in  venture  capital 
investments  described  in  paragraph 
(d)(3){i)  or  derivative  investments 
described  in  paragraph  (d)(4);  and 

(ii)  During  such  12  month  period  (or 
during  the  period  beginning  on  the  initial 
valuation  date  and  ending  on  the  last 
day  of  the  first  annual  valuation  period), 
the  entity,  in  the  ordinary  course  of  its 
business,  actually  exercises 
management  rights  of  the  kind  described 
in  paragraph  (d)(3)(ii)  with  respect  to 
one  or  more  of  the  operating  companies 
in  which  it  invests. 
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(2)(i)  A  venture  capital  operating 
conqtany  described  in  paragraph  (d)(1) 
shall  continue  to  be  treated  as  a  venture 
capital  operating  company  during  the 
"distribution  period"  described  in 
paragraph  {d](2)(ii).  An  entity  shall  not 
be  treated  as  a  venture  capital  operating 
company  at  any  time  after  the  end  of  the 
distribution  period. 

(ii)  The  "distribution  period"  referred 
to  in  paragraph  (d)(2)(i)  begins  on  a  date 
established  by  a  venture  capital 
operating  company  that  occurs  after  the 
first  date  on  which  the  venture  capital 
operating  company  has  distributed  to 
investors  the  proceeds  of  at  least  50 
percent  of  the  highest  amount  of  its 
investments  (other  than  short-term 
investments  made  pending  long-term 
commitment  or  distribution  to  investors) 
outstanding  at  any  time  from  the  date  it 
commenced  business  (determined  on  the 
basis  of  the  cost  of  such  investments] 
and  ends  on  the  earlier  of — 

(A)  The  date  on  which  the  company 
makes  a  "new  portfolio  investment",  or 

(B)  The  expiration  of  10  years  from  the 
beginning  of  the  distribution  period. 

(iii)  For  purposes  of  paragraph 
(d)(2)(ii)(A).  a  "new  portfolio 
investment"  is  an  investment  other 
than — 

(A)  An  investment  in  an  entity  in 
which  the  venture  capital  operating 
company  had  an  outstanding  venture 
capital  investment  at  the  be^nning  of 
the  distribution  period  which  has 
continued  to  be  outstanding  at  all  times 
during  the  distribution  period,  or 

(B)  A  short-term  investment  pending 
long-term  commitment  or  distribution  to 
investors. 

(3)(i]  For  purposes  of  this  paragraph 
(d)  a  "venture  capital  investment"  is  an 
investment  in  an  operating  company 
(other  than  a  venture  capital  operating 
company)  as  to  which  the  investor  has 
or  obtains  management  rights. 

(ii)  The  term  "management  rights" 
means  contractual  rights  directly 
between  the  investor  and  an  operating 
company  to  substantially  participate  in, 
or  substantially  influence  the  conduct  of, 
the  management  of  the  operating 
company. 

(4J(i)  An  investment  is  a  "derivative 
investment"  for  purposes  of  this 
paragraph  (d)  if  it  is — 

(A)  A  venture  capital  investment  as  to 
which  the  investor's  management  rights 
have  ceased  in  connection  with  a  public 
offering  of  securities  of  the  operating 
company  to  which  the  investment 
relates,  or 

(B)  An  investment  that  is  acquired  by 
a  venture  capital  operating  company  in 
the  ordinary  course  of  its  business  in 
exchange  for  an  existing  venture  capital 
investment  in  connection  with: 


[1]  A  public  offering  of  securities  of 
the  operating  company  to  which  the 
existing  venture  capital  investment 
relates,  or 

[2]  A  merger  or  reorganization  of  the 
operating  company  to  which  the  existing 
venture  capital  iovestment  relates, 
provided  that  such  merger  or 
reorganization  is  made  for  independent 
business  reasons  unrelated  to 
extinguishing  management  rights. 

(ii)  An  investment  ceases  to  be  a 
derivative  investment  on  the  later  of: 

(A)  10  years  from  the  date  of  the 
acquisition  of  the  original  venture 
capital  investment  to  which  the 
derivative  investment  relates,  or 

(B)  30  months  from  the  date  on  which 
the  investment  becomes  a  derivative 
investment. 

(5)  For  purposes  of  this  paragraph  (d) 
and  paragraph  [e)— 

(i)  An  "initial  valuation  date"  is  the 
later  of — 

(A)  Any  date  designated  by  the 
company  within  the  12  month  period 
ending  with  the  effective  date  of  this 
section,  or 

(B)  The  first  date  on  which  an  entity 
makes  an  investment  that  is  not  a  short- 
term  investment  of  funds  pending  long- 
term  commitment. 

(ii)  An  "annual  valuation  period"  is  a 
preestablished  annual  period,  not 
exceeding  90  days  in  duration,  which 
begins  no  later  than  the  anniversary  of 
an  entity's  initial  valuation  date.  An 
annual  valuation  period,  once 
established  may  not  be  changed  except 
for  good  cause  unrelated  to  a 
determination  under  this  paragraph  (d) 
or  paragraph  (e). 

(e)  "Real  estate  operating  company". 
An  entity  is  a  "real  estate  operating 
company"  for  the  period  beginning  on 
an  initial  valuation  date  described  in 
paragraph  (d)(5](i]  and  ending  on  the 
last  day  of  the  first  "annual  valuation 
period"  described  in  paragraph  (d)(5)(ii) 
(in  the  case  of  an  entity  that  is  not  a  real 
estate  operating  company  immediately 
before  the  determination)  or  the 
expiration  of  an  annual  valuation  period 
described  in  paragraph  (d)(5)(ii)  (in  the 
case  of  an  entity  that  is  a  real  estate 
operating  company  immediately  before 
the  determination)  if: 

(1)  On  such  initial  valuation  date,  or 
on  any  date  within  such  annual 
valuation  period,  at  least  50  percent  of 
its  assets,  valued  at  cost  (other  than 
short-term  investments  pending  long- 
term  commitment  or  distribution  to 
investors),  are  invested  in  real  estate 
which  is  managed  or  developed  and 
with  respect  to  which  such  entity  has 
the  right  to  substantially  participate 
directly  in  the  management  or 
development  activities;  and 


(2)  Ehuing  such  12  month  period  (or 
during  the  period  beginning  on  the  initial 
valuation  date  and  eading  on  the  last 
day  of  the  first  annual  valuation  period) 
such  entity  in  the  ordinary  course  of  its 
business  is  engaged  directly  in  real 
estate  management  or  development 
activities. 

(f)  Participation  by  benefit  pian 
investors.  (1)  Equity  participation  in  an 
entity  by  benefit  plan  investors  is 
"significant"  on  any  date  if,  immediately 
after  the  most  recent  acquisition  of  any 
equity  interest  in  the  entity,  25  percent 
or  more  of  the  value  of  any  class  of 
equity  interests  in  the  entity  is  held  by 
benefit  plan  investors  (as  defined  in 
paragraph  (f)(2)).  For  purposes  of 
determinations  pursuant  to  this 
paragraph  (f),  the  value  of  any  equity 
interests  held  by  a  parson  (other  than  a 
benefit  plan  investor)  who  has 
discretionary  authority  or  control  with 
respect  to  the  assets  of  the  entity  or  any 
person  who  provides  investment  advice 
for  a  fee  (direct  or  indirect)  with  respect 
to  such  assets,  or  any  affiliate  of  such  a 
person,  shall  be  disr^arded. 

(2)  A  "benefit  plan  investor"  is  any  of 
the  following — 

(i)  Any  employee  benefit  plan  (as 
defined  in  section  3(3)  of  the  Act), 
whether  or  not  it  is  subject  to  the 
provisions  of  Title  I  of  the  Act, 

(ii)  Any  plan  described  in  section 
4975(e)(1)  of  the  Internal  Revenue  Code. 

(iii)  Any  entity  whose  underlying 
assets  include  plan  assets  by  reason  of  a 
plan's  investment  in  the  entity. 

(3)  An  "affiliate"  of  a  person  includes 
any  person,  directly  or  indirectly, 
through  one  or  more  Intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person.  For 
purposes  of  this  paragraph  (0(3). 
"control",  with  respect  to  a  person  other 
than  an  individual,  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  such  person. 

(g)  Joint  ownership.  For  purposes  of 
this  section,  where  a  plan  jointly  owns 
property  with  others,  or  where  the  value 
of  a  plan's  equity  interest  in  an  entity 
relates  solely  to  identified  property  of 
the  entity,  such  property  shall  be  treated 
as  the  sole  property  of  a  separate  entity. 

(h)  Specific  rules  relating  to  plan 
investments.  Notwithstanding  any  other 
provision  of  this  section — 

(1)  Except  where  the  entity  is  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940, 
when  a  plan  acquires  or  holds  an 
interest  in  any  of  the  following  entities 
its  assets  include  its  investment  and  an 
undivided  interest  in  each  of  the 
underlying  assets  of  the  entity: 
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(i)  A  group  trust  which  is  exempt  from 
taxation  under  section  501(a)  of  the 
Internal  Revenue  Code  pursuant  to  the 
principles  of  Rev.  Rul.  81-100, 1981-1 
C.B.  326. 

(ii)  A  common  or  collective  trust  fund 
of  a  bank. 

(iii)  A  separate  account  of  an 
insurance  company,  other  than  a 
separate  account  that  is  maintained 
solely  in  connection  with  fixed 
contractual  obligations  of  the  insurance 
company  under  which  the  amounts 
payable,  or  credited,  to  the  plan  and  to 
any  participant  or  beneficiary  of  the 
plan  (including  an  annuitant)  are  not 
affected  in  any  manner  by  the 
investment  performance  of  the  separate 
account. 

(2)  When  a  plan  acquires  or  holds  an 
interest  in  any  entity  (other  than  an 
insurance  company  licensed  to  do 
business  in  a  State)  which  is  established 
or  maintained  for  the  purpose  of  offering 
or  providing  any  benefit  described  in 
section  3(1}  or  section  3(2)  of  the  Act  to 
participants  or  beneficiaries  of  the 
investing  plan,  its  assets  will  include  its 
investment  and  an  undivided  interest  in 
the  underlying  assets  of  that  entity. 

(3)  When  a  plan  or  a  related  group  of 
plans  owns  all  of  the  outstanding  equity 
interests  (other  than  director's 
qualifying  shares)  in  an  entity,  its  assets 
include  those  equity  interests  and  all  of 
the  underlying  assets  of  the  entity.  This 
paragraph  (h)(3)  does  not  apply, 
however,  where  all  of  the  outstanding 
equity  interests  in  an  entity  are 
qualifying  employer  securities  described 
in  section  407(d)(5)  of  the  Act.  owned  by 
one  or  more  eligible  individual  account 
plan(s)  (as  defined  in  section  407(d)(3)  of 
the  Act)  maintained  by  the  same 
employer,  provided  that  substantially  all 
of  the  participants  in  the  plan(8)  are,  or 
have  been,  employed  by  the  issuer  of 
such  securities  or  by  members  of  a 
group  of  affiliated  corporations  (as 
determined  under  section  407(d)(7)  of 
the  Act)  of  which  the  issuer  is  a 
member. 

(4)  For  purposes  of  paragraph  (h)(3).  a 
"related  group"  of  employee  benefit 
plans  consists  of  every  group  of  two  or 
more  employee  benefit  plans — 

(i)  Each  of  which  receives  10  percent 
or  more  of  its  aggregate  contributions 
from  the  same  employer  or  from 
members  of  the  same  controlled  group  of 
corporations  (as  determined  under 
section  1563(a)  of  the  Internal  Revenue 
Code,  without  regard  to  section 
1563(a)(4)  thereofl;  or 

(ii)  Each  of  which  is  either  maintained 
by,  or  maintained  pursuant  to  a 
collective  bargaining  agreement 
negotiated  by.  the  same  employee 
organization  or  affiliated  employee 


organizations.  For  purposes  of  this 
paragraph,  an  "affiliate"  of  an  employee 
organization  means  any  person 
controlling,  controlled  by,  or  under 
conmion  control  with  such  organization, 
and  includes  any  organization  chartered 
by  the  same  parent  body,  or  governed 
by  the  same  constitution  and  bylaws,  or 
having  the  relation  of  parent  and 
subordinate. 

(i)  Governmental  mortgage  pools.  (1) 
Where  a  plan  acquires  a  guaranteed 
governmental  mortgage  pool  certificate, 
as  defined  in  paragraph  (i)(2),  the  plan's 
assets  include  the  certificate  and  all  of 
its  rights  with  respect  to  such  certificate 
under  applicable  law,  but  do  not  solely 
by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages 
underlying  such  certificate. 

(2)  A  "guaranteed  governmental 
mortgage  pool  certificate"  is  a  certificate 
backed  by,  or  evidencing  an  interest  in, 
specified  mortgages  or  participation 
interests  therein  and  with  respect  to 
which  interest  and  principal  payable 
pursuant  to  the  certificate  is  guaranteed 
by  the  United  States  or  an  agency  or 
instrumentality  thereof.  The  term 
"guaranteed  governmental  mortgage 
pool  certificate"  includes  a  mortgage 
pool  certificate  with  respect  to  which 
interest  and  principal  payable  pursuant 
to  the  certificate  is  guaranteed  by: 

(i)  The  Government  National 
Mortgage  Association: 

(ii)  The  Federal  Home  Loan  Mortgage 
Corporation;  or 

(iii)  The  Federal  National  Mortgage 
Association. 

(j)  Examples.  The  principles  of  this 
section  are  illustrated  by  the  following 
examples: 

(1)  A  plan,  P,  acquires  debentures  issued 
by  8  corporatioa  T,  pursuant  to  a  private 
offering.  T  is  oigaged  primarily  in  investing 
and  reinvesting  in  preciou*  metals  on  behalf 
of  its  shareholders,  all  of  which  are  benefit 
plan  investors.  By  its  terms,  the  debenture  is 
convertibte  to  common  stock  of  T  at  Fs 
option.  Al  the  time  of  P's  acquisition  of  the 
debentures,  the  conversion  feature  is 
incidental  to  T's  obligation  to  pay  interest 
6uid  principal.  Although  T  is  not  an  operating 
company,  P's  assets  do  not  include  an 
interest  in  the  underlying  assets  of  T  because 
P  has  not  acquired  an  equity  interest  in  T. 
However,  if  P  exercises  its  option  to  convert 
the  debentures  to  common  stock,  it  will  have 
acquired  an  equity  interest  in  T  at  that  time 
and  (assuming  that  the  common  stock  is  not  a 
publicly-offered  security  and  that  there  has 
been  no  change  in  the  composition  of  the 
other  equity  investors  in  T)  P's  asseta  would 
then  include  an  undivided  interest  in  the 
underlying  assets  of  T. 

(2)  A  plan,  P,  acquires  a  limited  partnership 
interest  in  a  limited  partnership,  U,  which  is 
estabUshed  and  maintained  by  A,  a  general 
partner  in  U.  U  has  only  one  class  of  limited 
partnership  interests.  U  is  engaged  in  the 


business  of  investing  and  reinvesting  in 
securities.  Limited  partnership  interests  in  U 
are  offered  privately  pursuant  to  an 
exemption  from  the  registration  requirements 
of  the  Securities  Act  of  1933.  P  acquires  15 
percent  of  the  value  of  all  the  outstanding 
limited  partnership  interests  in  U,  and.  at  the 
time  of  Ps  investment,  a  governmental  plan 
o*vn8  IS  percent  of  the  value  of  those 
interests.  U  is  not  an  operating  company 
because  it  is  engaged  primarily  in  the 
investment  of  capital.  In  addition,  equity 
participation  by  benefit  plan  investors  is 
significant  because  immediately  after  Fs 
investment  such  investors  hold  more  than  25 
percent  of  the  Hmited  partnership  interests  in 
U.  Accordingly,  Fs  asseU  include  an 
undivided  interest  in  the  underiying  assets  of 
U,  and  A  is  a  fiduciary  of  P  with  respect  to 
such  assets  by  reason  of  its  discretionary 
authority  and  control  over  ITg  assets. 
Although  the  governmental  plan's  investment 
is  taken  into  account  for  purposes  of 
determining  whether  equity  participation  by 
benefit  plan  investors  is  significant  nothing 
in  this  section  imposes  fiduciary  obligations 
on  A  with  respect  to  that  plan. 

(3)  Assume  the  same  facts  as  in  paragraph 
(j)(Z),  except  that  P  acquires  only  5  percent  of 
the  value  of  all  the  outstanding  limited 
partnership  interests  in  U,  and  that  benefit 
plan  investors  in  the  aggregate  hold  only  10 
percent  of  the  value  of  the  limited  partnership 
interests  in  U.  Under  these  facts,  there  is  no 
significant  equity  participation  by  benefit 
plan  investors  in  U,  and.  accordingly,  Fs 
asseU  include  its  limited  partnership  interest 
in  U.  but  do  not  include  any  of  the  underlying 
assets  of  U.  Thus,  A  would  not  be  a  fiduciary 
of  P  by  reason  of  Fs  investment 

[4]  Assume  the  same  facts  as  in  paragraph 
(j}(3)  and  that  the  aggregate  value  of  the 
outstanding  limited  partnership  interests  in  U 
is  $10,000  (and  diat  the  value  of  the  interests 
held  by  benefit  plan  investora  is  thus  SlOOO]. 
Also  assume  that  an  affiliate  of  A  owns 
limited  partnership  interests  in  U  having  a 
value  of  $6500.  The  value  of  the  Umited 
partnership  interests  held  by  A's  affiliate  are 
disregarded  for  purposes  of  determining 
whether  there  is  significant  equity 
participation  in  U  by  benefit  plan  investors. 
Thus,  the  percentage  of  the  aggregate  value  of 
the  limited  partnership  interests  held  by 
benefit  plan  investors  in  U  for  purposes  of 
such  a  detennination  is  approximately  28.6% 
($1000/$3500).  Therefore  there  is  significant 
benefit  plan  investment  in  T. 

(5)  A  plan.  P,  invests  in  a  limited 
partnership,  V,  pursuant  to  a  private  offering. 
There  is  significant  equity  participation  by 
benefit  plan  investors  in  V.  V  acquires  equity 
positions  in  the  companies  in  which  it 
invests,  and.  in  connection  with  these 
investments,  V  negotiates  terms  that  give  it 
the  right  to  participate  in  or  influence  the 
management  of  those  companies.  Some  of 
these  investments  are  in  publicly-offered 
securities  and  some  are  in  securities  acquired 
in  private  offerings.  During  its  most  recent 
valuation  period,  more  than  50  percent  of  Vs 
assets,  valued  at  cost  consisted  of 
investments  with  respect  to  which  V 
obtained  management  rights  of  the  kind 
described  above.  Vs  managers  routinely 
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consult  informally  with,  and  advise,  the 
management  of  only  one  portfolio  company 
with  respect  to  which  it  has  management 
rights,  although  it  devotes  substantial 
resources  to  its  consultations  with  that 
company.  With  respect  to  the  other  portfolio 
companies,  V  relies  on  the  managers  of  other 
entities  to  consult  with  and  advise  the 
companies'  management.  V  is  a  venture 
capital  operating  company  and  therefore  P 
has  acquired  its  limited  partnership 
investment,  but  has  not  acquired  an  interest 
in  any  of  the  underlying  assets  of  V.  Thus, 
none  of  the  managers  of  V  would  be 
fiduciaries  with  respect  to  P  solely  by  reason 
of  its  investment.  In  this  situation,  the  mere 
fact  that  V  does  not  participate  in  or 
influence  the  management  of  all  its  portfolio 
companies  does  not  affect  its 
characterization  as  a  venture  capital 
operating  company. 

(6]  Assume  the  same  facts  as  in  paragraph 
[j)(5J  and  the  following  additional  facts:  V 
invests  in  debt  securities  as  well  as  equity 
securities  of  its  portfolio  companies.  In  some 
cases  V  makes  debt  investments  in 
companies  in  which  it  also  has  an  equity 
investment;  in  other  cases  V  only  invests  in 
debt  instruments  of  the  portfolio  company. 
V's  debt  investments  are  acquired  pursuant 
to  private  offerings  and  V  negotiates 
covenants  that  give  it  the  right  to 
substantially  participate  in  or  to  substantially 
influence  the  conduct  of  the  management  of 
the  companies  issuing  the  obligations.  These 
covenants  give  V  more  significant  rights  with 
respect  to  the  portfoho  companies' 
management  than  the  covenants  ordinarily 
found  in  debt  instruments  of  established, 
creditworthy  companies  that  are  purchased 
privately  by  institutional  investors.  V 
routinely  consults  with  and  advises  the 
management  of  its  portfolio  companies.  The 
mere  fact  that  V's  investments  in  portfoUo 
companies  are  debt,  rather  than  equity,  will 
not  cause  V  to  fail  to  be  a  venture  capital 
operating  company,  provided  it  actually 
obtains  the  right  to  substantially  participate 
in  or  influence  the  conduct  of  the 
management  of  its  portfolio  companies  and 
provided  that  in  the  ordinary  course  of  its 
business  it  actually  exercises  those  rights. 

(7)  A  plaa  P.  invests  (pursuant  to  a  private 
offering)  in  a  limited  partnership,  W,  that  is 
engaged  primarily  in  investing  and 
reinvesting  assets  in  equity  positions  in  real 
property.  The  properties  acquired  by  W  are 
subject  to  long-term  leases  under  which 
substantially  all  management  and 
maintenance  activities  with  respect  to  the 
property  are  the  responsibility  of  the  lessee. 
W  is  not  engaged  in  the  management  or 
development  of  real  estate  merely  because  it 
assumes  the  risks  of  ownership  of  income- 
producing  real  property,  and  W  is  not  a  real 
estate  operating  company.  If  there  is 
significant  equity  participation  in  W  by 
benefit  plan  investors.  P  will  be  considered  to 
liave  acquired  an  undivided  interest  in  each 
of  the  underlying  assets  of  W. 

(8]  Assume  the  same  facts  as  in  paragraph 
(j)(7]  except  that  W  owns  several  shopping 
centers  in  which  individual  stores  are  leased 
for  relatively  short  periods  to  various 
merchants  (rather  than  owning  properties 
subject  to  long-term  leases  under  which 


substantially  all  management  and 
maintenance  activities  are  the  responsibility 
of  the  lessee).  W  retains  independent 
contractors  to  manage  the  shopping  center 
properties.  These  independent  contractors 
negotiate  individual  leases,  maintain  the 
common  areas  and  conduct  maintenance 
activities  with  respect  to  the  properties.  W 
has  the  responsibility  to  supervise  and  the 
authority  to  terminate  the  independent 
contractors.  During  its  most  recent  valuation 
period  more  than  SO  percent  of  W's  assets, 
valued  at  cost,  are  invested  in  such 
properties.  W  is  a  real  estate  operating 
company.  The  fact  that  W  does  not  have  its 
own  employees  who  engage  in  day-to-day 
management  and  development  activities  is 
only  one  factor  in  determining  whether  it  is 
actively  managing  or  developing  real  estate. 
Thus,  P's  assets  include  its  interest  in  W,  but 
do  not  include  any  of  the  underlying  assets  of 
W. 

(9)  A  plan,  P,  acquires  a  limited  partnership 
interest  in  X  pursuant  to  a  private  offering. 
There  is  significant  equity  participation  in  X 
by  benefit  plan  investors.  X  is  engaged  in  the 
business  of  making  "convertible  loans"  which 
are  structured  as  follows:  X  lends  a  specified 
percentage  of  the  cost  of  acquiring  real 
property  to  a  borrower  who  provides  the 
remaining  capital  seeded  to  make  the 
acquisition.  'This  loan  is  secured  by  a 
mortgage  on  the  property.  Under  the  terms  of 
the  loan,  X  is  entitled  to  receive  a  fixed  rate 
of  interest  payable  out  of  the  initial  cash  flow 
from  the  property  and  is  also  entitled  to  that 
portion  of  any  additional  cash  flow  which  is 
equal  to  the  percentage  of  the  acquisition 
cost  that  is  financed  by  its  loan. 
Simultaneously  with  the  making  of  the  loan, 
the  borrower  also  gives  X  an  option  to 
purchase  an  interett  in  the  property  for  the 
original  principal  amount  of  the  loan  at  the 
expiration  of  its  initial  term.  X's  percentage 
interest  in  the  property,  if  it  exercises  this 
option,  would  be  equal  to  the  percentage  of 
the  acquisition  cost  of  the  property  which  is 
financed  by  its  loan.  The  parties  to  the 
transaction  contemplate  that  the  option 
ordinarily  will  be  oxercised  at  the  expiration 
of  the  loan  term  if  the  property  has 
appreciated  in  value.  X  and  the  borrower  also 
agree  that,  if  the  option  is  exercised,  they  will 
form  a  limited  partnership  to  hold  the 
property.  X  negotiates  loan  terms  which  give 
it  rights  to  substantially  influence,  or  to 
substantially  participate  in,  the  management 
of  the  property  which  is  acquired  with  the 
proceeds  of  the  loan.  These  loan  terms  give  X 
significantly  greatar  rights  to  participate  in 
the  management  of  the  property  than  it  would 
obtain  under  a  conventional  mortgage  loan. 
In  addition,  under  the  terms  of  the  loan,  X 
and  the  borrower  ratably  share  any  capital 
expenditures  relating  to  the  property.  During 
its  most  recent  valaation  period,  more  than  50 
percent  of  the  value  of  X's  assets  valued  at 
cost  consisted  of  raal  estate  investments  of 
the  kind  described  above.  X,  in  the  ordinary 
course  of  its  businass,  routinely  exercises  its 
management  rights  and  frequently  consults 
with  and  advises  tke  borrower  and  the 
property  manager.  Under  these  facts,  X  is  a 
real  estate  operating  company.  Thus,  Fs 
assets  include  its  interest  in  X.  but  do  not 
include  any  of  the  underlying  assets  of  X. 


(10)  In  a  private  traniaction,  a  plan,  P, 
acquires  a  30  percent  participation  in  a  debt 
instrument  that  is  held  by  a  bank.  Since  the 
value  of  the  participation  certificate  relates 
solely  to  the  debt  instrument,  that  debt 
instrument  is,  under  paragraph  (g),  treated  as 
the  sole  asset  of  a  separate  entity.  Equity 
participation  in  that  entity  by  benefit  plan 
investors  is  significant  since  the  value  of  the 
plan's  participation  exceeds  25  percent  of  the 
value  of  the  instrument  In  addition,  the 
hypothetical  entity  is  not  an  operating 
company  because  it  is  primarily  engaged  in 
the  investment  of  capital  [i.e.,  holding  the 
debt  instrument).  Thus,  P's  assets  include  the 
participation  and  an  undivided  interest  in  the 
debt  instrument,  and  the  bank  is  a  fiduciary 
of  P  to  the  extent  it  has  discretionary 
authority  or  control  ovar  the  debt  instrument. 

(11)  In  a  private  transaction,  a  plan,  P, 
acquires  30%  of  the  valae  of  a  class  of  equity 
securities  issued  by  an  operating  company,  Y. 
These  securities  provide  that  dividends  shall 
be  paid  solely  out  of  earnings  attributable  to 
certain  tracts  of  undeveloped  land  that  are 
held  by  Y  for  investment.  Under  paragraph 
(g),  the  property  is  treated  as  the  sole  asset  of 
a  separate  entity.  Thus,  even  though  Y  is  an 
operating  company,  the  hypothetical  entity 
whose  sole  assets  are  the  undeveloped  tracts 
of  land  is  not  an  operating  company. 
Accordingly,  P  is  considered  to  have  acquired 
an  undivided  interest  in  the  tracts  of  land 
held  by  Y.  Thus,  Y  would  be  a  fiduciary  of  P 
to  the  extent  it  exercises  discretionary 
authority  or  control  over  such  property. 

(12)  A  medical  benefit  plan,  P,  acquires  a 
beneficial  interest  in  a  bust,  Z,  that  is  not  an 
insurance  company  licensed  to  do  business  in 
a  State.  Under  this  arrangement,  Z  will 
provide  the  benefits  to  the  participants  and 
beneficiaries  of  P  that  are  promised  under  the 
terms  of  the  plan.  Under  paragraph  (h)(2),  Fs 
assets  include  its  beneficial  interest  in  Z  and 
an  undivided  interest  in  each  of  its 
underlying  assets.  Thus,  persons  with 
discretionary  authority  or  control  over  the 
assets  of  Z  would  be  fiduciaries  of  P. 

(k)  Effective  date  and  transitional 
rules.  [1]  In  general,  this  section  is 
effective  for  piirposea  of  identifying  the 
assets  of  a  plan  on  or  after  March  13. 
1987.  Except  as  a  defense,  this  section 
shall  not  apply  to  investments  in  an 
entity  in  existence  on  March  13, 1987, 
if  no  plan  subject  to  Tide  I  of  the  Act  or 
plan  described  in  section  4975(e)(l]  of 
the  Code  (other  than  a  plan  described  in 
section  4975(g)(2)  or  4975(g)(3))  acquires 
an  interest  in  the  entity  from  an  issuer  or 
underwriter  at  any  time  on  or  after 
March  13, 1987  except  pursuant  to  a 
contract  binding  on  the  pltin  in  effect  on 
March  13, 1987  with  an  issuer  of 
imderwriter  to  acquire  an  interest  in  the 
entity. 

(2)  Notwithstanding  paragraph  (k)(l), 
this  section  shall  not,  except  as  a 
defense,  apply  to  a  real  estate  entity 
described  in  section  11018(a)  of  Pub.  L. 
99-272. 
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PART  2550— RULES  AND 
REGULATIONS  FOR  FNMICf  ARY 
RESPONSIBILITY 

5.  The  autfaority  citation  for  Part  2550 
is  revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  2550  are  removed. 

Authority:  28  U.S.C.  1135. 

Section  Z550.407o-3  also  iuued  under  29 
U.&C.  1107. 

Section  2550.41Z-1  also  issued  under  29 
U.S.C.  1112.  Section  25Sa414b-l  also  issued 
under  29  U.S.C  1114. 

Secretaty  of  Labor  Order  No.  1-86. 

6.  Part  2550  is  amended  by  removing 
S  255a401b-l. 

Signed  at  Washingtoo.  DC  this  etfa  day  of 
November.  1986. 
Dennis  M.  Kass. 

Assistant  Secretary,  Peneioa  and  Welfare 
Benefits  Administration,  U.S.  Department  of 
Labor. 

|FR  Doc.  86-25512  Filed  11-12-86:  8:45  am) 

BIUJNQ  OOOE  4S10-2»« 


29  CFR  Part  2520 

Exemption  and  Altemattw  Mtthod  of 
Annual  Raporthig  for  Plans  Nw— Mng 
In  Certain  Entltlaa 

AOENCv:  Department  of  Labm*. 
action:  Final  regulation. 

summary:  This  document  contains  a 
final  regulation  imder  the  Knployee 
Retirement  Income  Security  Act  of  1974 
(ERISA  or  the  Act)  which  would  provide 
a  limited  exemption  from  the  reporting 
and  disclosiu«  requirements  of  BUSA 
and  an  alternative  method  of  annual 
reporting  for  plan  investments  in  certain 
entities.  Under  a  final  regulation 
published  elsewhere  in  today's  Federal 
Register,  the  assets  of  certain  entities  in 
which  plans  invest  woidd  be  deemed  to 
include  plan  assets.  This  regulation  will 
facilitate  the  reporting  of  financial 
information  by  plans  with  respect  to 
investments  in  such  entities. 

DATE  The  final  regulaticm  will  be 
effective  March  13, 1987,  and  will  apply 
to  plan  years  ending  on  or  after  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  M.  Hohnes,  Jr.,  OfRce  of 
Regulations  aiul  Interpretations,  Pension 
and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor.  Washington, 
DC  20210,  (202)  523-8515  (not  a  toll  free 
number)  or  Daniel ).  Maguire,  Esq.,  Plan 
Benefits  Security  Division,  Office  of  the 
Solicitor.  U.S.  Department  of  Udrar, 
Washington,  DC  20210.  (202)  523-9595 
(not  a  toll  free  number). 


SUPPLEMENTARY  HtfORMATION: 

A.  Background 

This  document  adopts  a  final 
regulation  which  provides  an  alternative 
method  of  compliance  for  plan 
investments  in  entities  which  would 
hold  "plan  assets"  under  the 
Department's  final  regulation  defining 
that  term  which  is  published  separately 
in  today's  Federal  Register.' 

Under  the  Department  of  Labor's  final 
regulations  relating  to  the  term  "plan 
assets",  when  a  plan  invests  in  certain 
entities  its  assets  are  considered  to 
include  an  undivided  interest  in  each  of 
the  underlying  assets  of  the  entity  for 
purposes  of  the  reporting  and  disclosure 
and  fiduciary  resp<Hisibility  provisions 
of  ERISA.*  This  "look-through"  rule 
applies  in  cases  where  the  plan, 
although  ncMuinally  investing  in  another 
entity,  is  as  a  practical  matter  retaining 
the  persons  managing  the  entity  to 
provide  investment  management 
services  to  the  plan. 

In  cases  where  the  "look-through"  rule 
of  the  plan  assets  regulation  appUes. 
information  regarding  both  the  plan's 
investment  and  the  imderlying  assets  of 
the  entity  to  which  the  investment 
relates  would  have  to  be  included  as 
part  of  the  plan's  annual  report  required 
by  sections  103  and  104  of  ERISA  to  be 
filed  with  the  Department  and  made 
available  to  plan  participants  and 
beneficiaries.  In  these  circumstances, 
the  plan  administrator  would,  in  the 
absence  of  a  reporting  alternative,  be 
responsible  for  obtaining  detailed 
information  about  the  underlying  assets 
of  the  entity  and  about  certain 
transactions  to  which  the  entity  is  a 
party.  The  alternative  method  of 
reporting  is  intended  to  reduce  the 
burden  of  complying  with  these  annual 
reporting  requirements.  As  discussed  in 
more  detail  below,  the  Department 
received  only  two  comments  on  the 
proposed  reporting  alternative,  and  the 
Department  has  decided  to  adopt  it  in 
the  form  proposed. 

B.  Description  of  the  Reporting 
Altetnative 

The  reporting  alternative  will  be 
codified  at  29  CFR  252ai03-12.  Under 
paragraph  (a)  of  that  section,  the  plan 
administrator  need  not  include  in  the 
plan's  annual  report  any  information 
regarding  the  imderlying  assets  and 
individual  transactiiHis  of  an  entity  the 


■  The  reporting  allemative  that  ii  lieing  adopted 
here  was  proposed  on  January  24. 1985  (SO  PR  3362). 
The  plan  aiset*  regulation  to  which  it  relates  was 
published  as  a  proposed  regoiation  on  January  B. 
laSS  (SO  PR  B61)  and  modified  by  a  noUct  published 
on  February  IS,  1965  (SO  FR  6301). 

■  The  plan  assets  regulation  is  codified  at  29  CFR 
2510.3-101. 


assets  of  which  include  plan  assets: 
instead,  the  administrator  is  required  to 
report  only  the  value  of  the  plan's 
investment  or  imits  of  participation  in 
the  entity  on  the  appropriate  reporting 
form  (Form  5500  Series),  in  the  manner 
prescribed  in  the  instructions  to  the 
form.  As  a  condition  to  using  this 
alternative,  however,  certain 
information  regarding  the  entity  must  be 
filed  directiy  with  the  Secretary  on 
behalf  of  the  plan  administratOT  no  later 
than  the  date  on  which  the  plan's  annual 
report  is  due.*  Socb  information, 
described  in  paragraph  (b)  (rf  the 
regulation,  relates  primarily  to  the 
financial  condition  of  the  entity  for  Its 
fiscal  year  ending  with  or  wi^in  the 
plan  year  for  which  the  plan's  annual 
report  is  made.  Although  this 
information  would  not  be  included  with 
the  form  filed  by  the  plan  administrator, 
it  would,  nevertheless,  constitute  pari  of 
the  plan's  annual  report  for  piuposes  of 
the  reporting  and  disclosure 
requirements  of  ERISA. 

ERISA  requires  a  plan  administrator 
to  engage  an  independent  public 
accountant  to  examine  and  provide  an 
opinion  with  respect  to  the  financial 
statements  and  schedules  included  in 
the  plan's  annual  report.  The 
information  witti  respect  to  an  entity 
which  is  required  to  be  reported  to  the 
Department  under  the  reporting 
alternative  also  includes  a  report  of  an 
independent  public  accoimtant  In  this 
respect  the  Department  is  amending  29 
CFR  2520.103-1  to  make  it  clear  that  an 
independent  public  accountant,  in 
conducting  the  required  audit  of  a  plan 
that  uses  the  reporting  alternative, 
would  be  permitted  to  omit  certain 
procedures  which  the  accountant  might 
ordinarily  use  in  the  coiuse  of  an  audit 
made  for  the  purpose  of  expressing  the 
opinions  required  by  ERISA.  In 
particular,  the  regulation  would  allow 
the  plan's  accountant  to  Umit  the  scope 
of  his  opinion  by  relying  on  the  entity's 
financial  report  which  has  been  certified 
by  an  independent  accountant  in  a 


'  This  alternative  permits  the  plan  administrator 
and  the  manager  of  the  entity  to  develop  a  suitable 
procedure  whereby  the  plan  administrator  can 
establish  to  his  satisfaction  that  the  Department  will 
receive,  on  behalf  of  the  plan,  all  the  information 
required  in  paragraph  (b)  of  the  alternative 
regarding  the  assets  of  the  entity.  The  alternative 
does  not  contain  any  detailed  rules  relating  to  the 
exchange  of  information  between  the  plan  and  the 
entity  or  the  oertiTication  as  to  the  accuracy  of  such 
information.  The  allemative  does  not  of  course, 
affect  a  plan  administrator's  reaponcibility  to 
monitor  the  condact  of  the  entity  manager  and  to 
obtain  whatever  Tmancial  information  concerning 
the  entity  that  is  necessary  for  the  administrator  to 
perform  his  duties  under  ERISA. 


I 
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manner  which  satisfies  the  standards  in 
29  CFR  2520.103-1.« 

C.  Discussion  of  Comments 

The  Department  received  two  letters 
of  comment  in  response  to  the  proposal. 
One  commentator  urged  the  Department 
to  adopt  the  proposed  reporting 
alternative  in  final  form  as  quickly  as 
possible.  The  commentator  noted  that 
until  such  time  as  the  proposal  is 
adopted,  a  plan  which  invests  in  an 
entity  the  assets  of  which  include  plan 
assets  must  file  information  regarding 
both  the  plan's  investment  in  the  entity 
and  such  plan's  interest  in  the 
tmderlying  assets  of  the  entity  as  part  of 
such  plan's  annual  report.  The 
commentator  indicated  that  a  plan's 
reporting  in  this  manner  would  be  of 
questionable  value. 

In  order  to  assure  that  the  reporting 
alternative  will  be  available  to  plans 
and  other  entities  that  are  affected  by 
the  Department's  final  regulation 
defining  the  term  "plan  assets",  the 
Department  has  made  the  reporting 
alternative  effective  for  plan  years 
ending  on  or  after  the  later  of  January  1, 
1987  or  120  days  after  publication  in 
order  to  confer?  to  the  effective  date  of 
the  plan  assets  regulation.*  Thus,  the 
reporting  alternative  will  be  available  to 
persons  affected  by  the  plan  assets 
regulation  at  all  times  after  the  effective 
date  of  that  regulation.  In  this  respect, 
the  Department  is  engaged  in  a 
comprehensive  review  of  the  annual 
reporting  forms  under  the  reporting  and 
disclosure  provisions  of  ERISA,  and  it 
anticipates  that  revised  forms  will  be 
available  for  plan  years  beginning  in 
1987.  The  Department  also  anticipates 
that  these  revised  forms  will  reflect  the 
availability  of  the  reporting  alternative. 
For  plan  years  beginning  in  1986,  plans 
may  make  use  of  the  reporting 
alternative  by  disclosing  the  value  of 
any  investment  to  which  the  look- 
through  rule  of  the  plan  assets 
regulation  applies  and  by  assuring  that 
the  manager  of  the  entity  to  which  the 
investment  relates  files  the  information 
contemplated  by  the  reporting 
alternative  directly  with  the 
Department. 

Another  commentator  asserted  that 
the  proposal  did  not  clearly  indicate 
how  to  report  information  when  a 
pooled  trust  in  which  plans  invest 
makes  an  equity  investment  in  another 


*  In  general.  29  CFR  2520.1(»-l(b)(5)  requires  that 
an  accountant'!  report  must  state  whether  the  audit 
hai  been  conducteid  in  accordance  with  generally 
accepted  auditing  standards  and  must  contain  the 
accountant's  opinion  with  respect  to  the  financial 
statements  and  schedules  covered  by  the  report 

*  In  general,  the  effective  date  of  the  plan  assets 
regulation  will  be  no  earHer  than  January  1, 1987. 


entity  (a  "subentfty")  which  holds  title 
to  real  estate.  The  commentator  noted 
that  this  is  particularly  a  problem  when 
the  subentity  is  A  real  estate  partnership 
the  assets  of  which  are  managed  and 
controlled  by  a  partner  other  than  the 
pooled  trust.  The  commentator  stated 
that  the  pooled  trust  could  report  to  its 
investing  plans  on  the  assets  and 
liabilities  of  the  partnership,  but  that  the 
trust  would  not  necessarily  be  in  a 
position  to  report  information, 
particularly  regarding  disbursement 
activities,  with  respect  to  the  details  of 
operation  of  the  underlying  real  estate 
assets  of  the  partnership  even  if  the 
subentity  is  required  to  distribute 
audited  financial  statements  to  its 
investors.  The  commentator  suggested 
that  an  entity  which  holds  plan  assets 
by  reason  of  direct  plan  investment 
should  only  be  required  to  report  the 
information  specified  in  proposed 
regulation  S  252ai03-12  at  the  subentity 
level  when  the  reporting  entity  either  (i) 
has  or  had  the  power  and  responsibility 
to  negotiate  the  terms  and  conditions 
establishing  such  subentity  or  (ii)  has  or 
had  the  power  and  authority  to 
substantially  influence  the  operation  or 
management  of  that  subentity. 

In  the  Department's  view,  the  extent 
to  which  an  entity  holding  plan  assets 
would  submit  information  concerning 
the  underlying  assets  of  subentities 
depends  on  the  characterization  of  the 
assets  of  the  subentity  under  the  final 
plan  assets  regulation.  If  the  assets  of 
the  subentity  do  not  include  plan 
assets — for  example,  because  the 
subentity  is  an  operating  company  of  the 
kind  described  in  the  regulation— then 
the  entity  in  which  the  plan  has  invested 
would  only  report  the  value  of  its 
investment  in  the  subentity.  If,  on  the 
other  hand,  the  assets  of  a  subentity  do 
include  plan  assets,  information 
regarding  the  underlying  assets  of  the 
subentity  would  have  to  be  provided  to 
the  plan  or  reported  pursuant  to  the 
alternative  method  of  compliance. 

In  this  respect,  the  Department  notes 
that,  under  paragraph  (c),  the  reporting 
alternative  is  available  with  respect  to 
any  plan  investment  in  an  entity  whose 
assets  include  plan  assets  under  the 
Department's  plan  assets  regulation 
provided  two  or  more  unrelated  plans 
have  invested  in  the  entity.  The 
Department  intends  that  this  would 
include  situations  where  the  plan  has 
invested  indirectly  in  a  subentity  whose 
assets  include  plan  assets. 

Finally,  the  Department  has  made  a 
minor  change  to  the  definition  of 
"related  group  of  plans"  to  conform  that 
portion  of  the  definition  relating  to 
"affiliated  employee  organizations"  to 


that  contained  in  the  Department's  final 
plan  assets  regulation. 

D.  Departmental  Findings 

The  reporting  alternative  is  issued 
under  section  110  of  ERISA  which 
authorizes  alternative  methods  of 
compliance  with  the  reporting  and 
disclosure  requirements  applicable  to 
pension  plans  and  under  section 
104(a)(3)  of  ERISA  which  authorizes  the 
Department  to  exempt  any  welfare  plan 
fitim  all  or  part  of  the  reporting  and 
disclosure  requirements  of  Title  I  of 
ERISA  or  to  provide  for  simplified 
reporting  and  disclosure. 

With  respect  to  pension  plans,  section 
110  of  ERISA  permits  the  Department  to 
prescribe  alternative  methods  of 
complying  with  any  of  the  reporting  and 
disclosure  requirements  of  ERISA  if  it 
finds:  (1)  That  the  use  of  the  alternative 
is  consistent  with  the  purposes  of  ERISA 
and  that  it  provides  adequate  disclosure 
to  plan  participants  and  beneficiaries 
and  to  the  Department;  (2)  that 
application  of  the  statutory  reporting 
and  disclosure  requirements  would 
increase  the  costs  to  the  plan  or  impose 
unreasonable  administrative  burdens 
with  respect  to  the  operation  of  the  plan; 
and  (3)  that  the  application  of  the 
statutory  reporting  and  disclosure 
requirements  would  be  adverse  to  the 
interests  of  plan  participants  in  the 
aggregate. 

With  respect  to  the  first  requirement, 
the  reporting  alternative  is  intended  to 
establish  a  reporting  method  for 
investments  to  which  the  "look-through" 
rule  of  the  plan  assets  regulation  applies 
that  is  comparable  to  the  method 
established  by  the  Department  for  other 
kinds  of  collective  investment 
arrangements."  Thus,  the  Department 
has  concluded  that  the  reporting 
alternative  will  provide  more 
meaningful  disclosure  to  participants 
and  to  the  Department  than  would  be 
the  case  if  the  statutory  requirements 
were  applied.  The  Department  has  also 
concluded  that  the  reporting  alternative 
is  consistent  with  the  purposes  of  ERISA 
because  it  results  in  consistent  reporting 
of  collective  investment  arrangements 
involving  plans. 

With  respect  to  the  second  factor,  the 
Department  has  detennined  that 
appUcation  of  the  statutory  annual 
reporting  requirements  without 
modification  would  impose  an 
unreasonable  adminiatrative  burden  on 


•  See  section  103fb)(3)(G)  of  ERISA  and  29  CFR 
2S20.i(»-l(e)  (asseU  held  hi  master  trusts):  29  CFR 
2520.103-4  (assets  held  in  c^mnmi  or  collective 
trusts):  29  CFR  252ai03-«  (assets  held  in  insurance 
company  pooled  separate  accounts). 
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plctns  because  it  would  be  extremely 
difficult  for  plan  adminiatrators  to 
identify  and  report  the  value  of  the 
plan's  ratable  interest  in  each  ^  the 
underlying  assets  of  an  entity  in  which  it 
invests  in  cases  where  the  assets  of  the 
entity  include  plan  assets. 

Finally,  based  on  the  above,  the 
Department  has  determined  that 
application  of  statutory  requirements 
without  the  availability  of  an  alternative 
reporting  method  would  be  adverse  to 
the  interests  of  the  participants  and 
beneficiaries  of  such  plans. 

The  reporting  alternative  also  applies 
to  welfare  plans,  and,  insofar  as  it  is 
applicable  to  such  plans,  it  is  being 
issued  under  section  104(a)(3)  o^ERISA. 
That  section  states  that  the  Secretary 
may  exempt  any  welfare  plan  bom  all  or 
part  of  the  reporting  and  disclosure 
requirements  if  he  finds  such 
requirements  to  be  inappivpriate.  The 
Department  has  determined  that 
application  of  the  statutory  reporting 
requirements  in  cases  where  die  "look- 
through"  rule  of  the  plan  assets 
regulation  applies  would  also  be 
inappropriate  in  the  context  of  welfare 
plans  for  the  reasons  discussed  above  in 
the  context  of  pension  plans. 

Regulatory  Flexibility  Act 

For  the  purpose  of  analyzing  the  effect 
of  the  final  regulation,  small  entities 
were  defined  as  employee  benefit  plans 
covering  fewer  than  100  persons.  While 
some  Iai;ger  employers  have  small  plans, 
in  general,  most  small  plans  are 
maintained  by  small  businesses. 
Therefore,  assessing  the  regulation's 
impact  on  small  plans  is  an  appropriate 
substitute  for  evaluating  its  effects  on 
small  entities. 

This  regulation  will  provide 
administrators  of  employee  benefit 
plans  with  a  less  burdensome  and  less 
costly  means  of  complying  with  the 
annual  reporting  requirements  imder 
Title  I  of  ERISA  where  a  plan  invests  in 
certain  entities  the  underlying  assets  of 
which  include  plan  assets.  Based  on  an 
informal  review  of  plan  investment 
practices,  it  was  determined  that 
typically  only  those  plans  with  $7 
million  or  more  in  assets  invest  in  the 
types  of  entities  which  generally  would 
be  considered  to  be  holding  plan  assets. 
Based  on  data  derived  fiom  the  Form 
5500  annual  return/reports,  less  than 
0.02  percent  of  plans  covering  fewer 
than  100  persons  have  assets  of  $7 
million  or  more. 

In  addition,  available  data  indicates 
that  very  few  of  the  entities  in  which 
plans  invest  would  be  considered  small 
entities.  Based  on  available  data,  it 
appears  that  approximately  $1  billion  of 
plan  monies  are  invested  in  entities 


which  may  be  considered  to  be  holding 
plan  assets.  While  the  range  of  total 
dollars  (plan  and  non-plan)  invested  per 
entity  varies  fit>m  $1  million  to  over  $500 
million,  data  suggests  that  few  entities 
handling  plan  assets  would  fall  within 
the  lower  dollar  ranges  (i.e.,  $1  million  to 
$10  million). 

For  the  above  reasons,  the 
undersigned  hereby  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  that  this  regulation  will 
not  have  a  significant  ecoamnic  impact 
on  a  substantial  number  of  small  plans 
or  small  entities  in  which  such  plans 
might  invest  Therefore,  compliance  with 
sections  003  and  604  of  the  Regulatory 
Flexibility  Act  is  waived. 

Executive  Order  12291 

The  Department  has  determined  that 
this  regulation  is  not  a  "major  rule"  as 
that  term  is  used  in  Executive  Order 
12291  because  the  regulation  will  not 
result  in:  an  annual  effect  on  the 
economy  of  $100  million;  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  conclusion  is  based  on  the 
fact  that  this  regulation,  rather  than 
increasing  costs  and  biudens  on 
employee  benefit  plans  or  entities  in 
which  they  might  invest,  will  provide 
administrators  of  plans  which  invest  in 
certain  entities  (i.e.,  entities  the 
underlying  assets  of  which  are 
considered  to  include  plan  assets)  with 
a  less  burdmsome  and  costiy  means  of 
complying  with  the  statutory 
requirement  to  file  annual  reports  with 
the  Secretary. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-^11). 
the  reporting  provisions  that  are 
included  in  this  regulaticm  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  its  review  and  approval. 

Statutory  Authority 

The  regulation  is  adopted  piuvuant  to 
the  authority  contained  in  sections  104. 
110.  and  505  of  ERISA  (Pub.  L  93-406;  88 
Stat.  894;  29  U.S.C.  1024. 1030  and  1135). 

List  of  Subjects  in  29  CFR  Part  2520 

Accountants.  Actuaries.  Disclosure 
requirements.  Employee  Benefit  Plans, 
Employee  Retirement  Income  Security 
Act,  Health  insurance.  Life  insurance, 


Pensions.  Pension  and  Welfare  Benefits 
Administration.  Reporting  requirements. 

Final  Regulation 

For  the  reasons  set  out  in  die 
preamble.  Chapter  XXV  of  Tide  29  of 
the  Ckxie  of  Federal  Regulations  is 
amended  as  set  fordi  below. 

PART  2520— RULES  AND 
REGULATIONS  FOR  REPORTING  AND 
DISCLOSURE 

1.  The  authority  citation  for  Part  2520 
is  revised  to  read  as  set  fbrdi  below  and 
the  audiority  citations  foltowing  all  die 
sections  in  Part  2520  are  removed. 

Aotkottty:  Sees.  lOt  102, 103, 101 105. 108, 

na  iii(bK2),  111(c),  SOS.  Pub.  Lm-MM.  n 

Stat  840-fi2,  8M  [28  U.S.C  1021-^  1028-11. 
1135):  Secrstaiy  of  Ubor's  Order  No.  27-74. 
No.  13-78.  No.  1-88;  LBbor4kfaiia8ement 
Services  Administration  Order  No.  2-6. 

2.  Part  2520  is  amended  by  adding  a 
new  f  2520.10&-12  to  Subpart  C  in  die 
appropriate  place  to  read  as  follows: 

82520.1W-12    LMtod 
uUdUAwe  nelliod  of 
annual  raoorUna  of 


lor 


(a)  This  section  prescribes  an 
exemption  from  and  alternative  method 
of  compliance  ivith  the  aimual  reporting 
requirements  of  Part  1  of  Tide  I  of 
ERISA  for  employee  benefit  plans 
whose  assets  are  invested  in  certain 
entities  described  in  paragraph  (c).  A 
plan  utilizing  this  method  of  reporting 
shall  include  as  part  of  its  annual  report 
the  current  value  of  its  investment  or 
units  of  participation  in  the  entity  in  the 
manner  prescribed  by  the  Return/Report 
Form  and  the  instructions  thereto.  The 
plan  is  not  required  to  include  in  its 
annual  report  any  information  regarding 
the  underlying  assets  or  individual 
transactions  of  the  entity,  provided  the 
information  described  in  paragraph  (b)  ~ 
regarding  the  entity  is  reported  d^ctiy 
to  the  Department  on  behalf  of  the  plan 
administrator  no  later  than  the  date  on 
which  the  plan's  annual  report  is  due. 
The  information  described  in  paragraph 
(b),  however,  shall  be  considered  as  part 
of  the  annual  report  for  purposes  of  ^e 
requirementa  of  9  104(a)(1)(A)  of  the  Act 
and  9S  2520.104a-5  and  2520.104a-6. 

(b)  The  following  information 
regarding  the  entity  must  be  reported  for 
the  fiscal  year  of  the  entity  ending  with 
or  within  the  plan  year  for  which  the 
plan's  annual  report  is  made: 

(1)  Name,  Address  and  EIN  of  the 
entity; 

(2)  A  list  of  all  plans  investing  in  the 
entity  identified  by  plan  name,  plan 
number,  and  name  and  EIN  of  the  plan 


41288 


I 

Fedawl  Rtgl»l«r  /  Vol.  51.  No.  219  /  Thurtday.  November  13.  1986  /  Rules  and  Regulationg 


sponsOT  as  they  appear  on  the  annua] 
return/report: 

(3)  Annual  statement  of  assets  and 
liabilities  of  the  entity; 

(4)  Statement  of  income  and  expmses 
of  the  entity; 

(5)  Assets  held  for  investment 
(including  acquisitions  and 
dispositions],  leases  and  obligations  in 
default  and  compensation  paid  by  the 
entity  for  services — in  the  manner 
required  by  the  instructions  to  the 
Annual  Return/Report  Form  5500; 

(6)  Report  of  an  independent  qualified 
public  accountant  regarding  the 
statements  and  schedules  described  in 
paragraphs  (b)(2)-(5)  of  this  section 
which  meets  the  requirements  of 

S  252ai03-l(b)(5]. 

(c)  This  method  of  reporting  is 
available  to  any  employee  benefit  plan 
which  has  invested  in  an  entity  the 
assets  of  which  are  deemed  to  include 
plan  assets  under  {  2510.3-101,  provided 
the  entity  holds  the  assets  of  two  or 
more  plans  which  are  not  members  of  a 
"related  group"  of  «npIoyee  benefit 
plans  as  that  term  is  defined  in 
paragraph  (e)  of  this  section.  The 
method  of  reporting  is  not  available  for 
investments  in  an  imuranoe  company 
pooled  separate  account  or  a  common  or 


collective  trust  maintained  by  a  bank, 
trust  company,  or  similar  institution. 

(d)  The  examination  and  report  of  an 
independent  qualified  public  accountant 
required  by  S  25aai03-l  for  a  plan 
utilizing  the  method  of  reporting 
described  in  this  section  need  not 
extend  to  any  information  concerning  an 
entity  which  is  reported  directly  to  the 
Department  undv  paragraph  (b]  of  this 
section. 

(e)  A  "related  group"  of  employee 
benefit  plans  coosists  of  ev^y  group  of 
two  or  more  employee  benefit  plans — 

(1)  Each  of  which  receives  10  percent 
or  more  of  its  ag9«gate  contributions 
from  the  same  employer  or  from 
members  of  the  same  controlled  group  of 
corporations  (as  determined  under 
section  1563(a)  of  the  Internal  Revenue 
Code,  without  regard  to  section 
1563(a)(4)  thereof;  or 

(2)  Each  of  which  is  either  maintained 
by,  or  maintained  pursuant  to  a 
collective  bargaining  agreement 
negotiated  by,  th«  same  employee 
organization  or  affiliated  employee 
organizatiens.  For  purposes  of  this 
paragraph,  an  "afiUiate"  of  an  employee 
organization  meatu  any  person 
controlling,  controlled  by,  or  under 
common  control  with  such  organization, 
Eind  includes  any  organization  chartered 


by  the  same  parent  body,  or  governed 
by  the  same  constitution  and  bylaws,  or 
having  the  relation  of  parent  and 
subordinate. 

3.  Section  2520.103->l(b)(5)(iiKB)  is 
revised  to  read  as  follows:  Contents  of 
the  annual  report 
***** 

(b)  •  •  * 

(5)  *  •  * 

(ii)  •  *  • 

(B)  Shall  designate  any  auditing 
procedures  deemed  necessary  by  the 
accountant  under  the  circumstances  of 
the  particular  case  which  have  been 
omitted,  and  the  reasims  for  their 
omission.  Authority  for  the  omission  of 
certain  procedures  whic^  independent 
accountants  mi^t  ordinarily  employ  in 
the  course  of  an  audit  made  for  the 
purpose  of  expressing  the  opinions 
required  by  paragraph  (b)(5)(iii)  of  this 
section  is  contained  hi  9§  2520.103-8 
and  2520.103-12. 


Signed  at  Washington.  DC,  this  eth  day  of 
November,  1986. 

Dennis  M.  Kass, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration,  US.  Department  of 
Labor. 

[FR  Doc  86-25513  Filed  11-12-88;  M&  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FMteral  Aviation  Adminittration 

14  CFR  Part  159 

(Docket  Na  25123;  NoMc*  Na  M-18] 

Carriaga  of  Waapona  and  Ottiar 
Dangaroua  Oliiacta  at  Washington 
National  Airport  and  Waatiington 
DuHas  Intomational  Airport 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
clarify  the  rule  governing  the  carriage  of 
weapons  and  other  dangerous  objects 
on  Washington  National  Airport  and 
Washington  Dulles  International  Airport 
so  that  it  more  closely  conforms  to 
Federal  Aviation  Regulations  governing 
aviation  security  and  to  existing  local 
gun  control  ordnances.  These 
clarifications  would  make  it  easier  for 
the  traveling  public  to  comply  with  the 
airports'  rule  without  compromising 
airport  security. 

DATES:  Comments  must  be  received  on 
or  before  January  12, 1987. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel.  Attention,  Rules  Docket  (AGC- 
204).  Docket  No.  25123. 800 
Independence  Avenue,  SW. 
Washington,  DC  20591. 

Or  delivered  in  duplicate  to:  Room 
915G,  800  Independence  Avenue.  SW., 
Washington,  DC  20591. 

Comments  must  be  marked:  Docket 
No.  25123. 

Comments  received  may  be  inspected 
at  Room  915G  between  8:30  a.m.  and 
5:00  p.m..  Monday  through  Friday, 
except  for  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  S.  Faggen.  or  Jana  E.  Mclntyre, 
Legal  Counsel,  AMA-7,  Hangar  9, 
Washington  National  Airport. 
Washington.  DC  20001.  Telephone:  (703) 
557-8123. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
action  by  submitting  written  data,  views 
or  argujnents.  Communications  should 
identify  the  regulatory  docket  and  notice 
number  and  be  submitted  in  duplicate  to 
the  Rules  Docket  at  the  address  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  further  rulemaking  action. 


Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  25123."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  sunmiarizing  each  substantive 
public  comment  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  by 
submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center  (APA-430).  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591,  or  by  calling 
(202)  428-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

Washington  National  Airport  and 
Washington  Diilles  bitemational  Airport 
(the  "Airports")  are  owned  and  operated 
by  the  Federal  Government.  The 
Secretary  of  Transportation  has  control 
over  and  responsibility  for  the  care, 
operation,  maintenance,  and  protection 
of  the  airports,  and  the  authority  to 
promulgate  rules  and  regulations 
necessary  for  this  purpose.  This 
authority  has  been  delegated  to  the 
Administrator  of  the  Federal  Aviation 
Administration. 

Existing  FAA  regulation  14  CFR 
159.79(a)  prohibits  any  person,  except  a 
Peace  Officer,  an  authorized  post  office. 
Airport,  or  air  carrier  employee,  or  a 
member  of  an  Armed  Force  on  official 
duty,  from  carrying  any  weapon, 
explosive  or  inflammable  material  on  or 
about  his  person,  openly  or  concealed, 
on  the  airports  without  the  written 
permission  of  the  airport  manager.  This 
rule  was  adopted  by  the  FAA  on 
September  22, 1962  (27  FR  9444)  and  was 
designed  to  assist  airport  law 
enforcement  and  security  efforts  by 
maintaining  tight  control  over  the 


presence  of  weapons  and  other 
dangerous  objects  on  the  airports. 

The  existing  rule  hat  created 
confusion  among  persons  who  are 
carrying  weapons  on  the  airport  for  the 
lawful  purpose  of  checking  diese 
weapons  with  their  baggage  or  who  are 
carrying  them  after  retrieving  them  from 
lawfiilly  checked  baggage.  The  Federal 
Aviation  Regulations  (FAR)  forbid  the 
carriage  of  weapons  oa  or  about  an 
individual's  person  or  accessible 
property  when  that  person  enters  the 
sterile  area  of  an  airport  (§  107.21),  the 
area  behind  the  security  screening  i>oinL 
The  rules,  however,  do  allow  air  carriers 
to  develop  their  own  rules  permitting 
passengers  to  ship  unloaded  weapons 
aboard  the  aircraft.  Among  other 
requirements,  the  weapons  must  be 
carried  in  a  container  deemed  by  the 
carrier  to  be  appropriate  for  air 
transportation  and  the  weapons  must  be 
placed  in  an  area  of  the  aircraft  that  is 
inaccessible  to  passengers  (S  108.11(d)). 
Many  passengers,  although  aware  of 
these  seciuity  regulations,  are  unaware 
that  they  may  be  prosecuted  if  they  fail 
to  have  the  airport  manager's 
permission  to  carry  weapons  in  securely 
packed  baggage  onto  any  area  of 
Washington  National  Airport  or 
Washington  Diilles  International 
Airport,  including  the  terminals,  for  the 
purpose  of  checking  them  in  an 
inaccessible  part  of  the  aircraft.  It 
should  be  noted  that  historically  the  rule 
has  not  been  used  to  prosecute 
individuals  who  are  carrying  a  weapon 
to  be  checked  as  baggie  and  who  do 
not  otherwise  enter  a  secured  area.  The 
potential  exists,  however,  for 
prosecuting  for  a  federal  misdemeanor 
persons  who  possess  weapons  on  the 
airport  as  baggage  incident  to  legitimate 
air  travel  either  before  checking  their 
baggage  aboard  an  air  carrier  or  after 
retrieving  it  from  a  carrier,  but  who  do 
not  have  the  airport  manager's 
permission  to  have  the  weapon  on  the 
airport. 

Persons  carrying  weapons  properly 
prepared  for  air  transportation  do  not 
pose  a  threat  to  the  security  of  the 
airport  because  their  weapons  are 
unloaded  and  carried  in  containers 
which  are  suitable  for  air  transportation. 
Weapons  prepared  in  this  maimer  are 
not  immediately  accessible.  Therefore, 
the  FAA  is  considering  clarifying  the 
existing  rule  to  make  it  explicitly 
inapplicable  to  these  persons.  The 
FAA's  goal  is  to  control  weapons  on  the 
airp<Hi  and  preserve  the  airport's 
security  in  a  practical  manner,  but  at  the 
same  time  not  unduly  burden  travelers. 
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The  Proposed  Revimnn 

FAA  proposes  to  pennit  persons  to 
bring  weapons  on  or  about  their  persons 
onto  Washington  National  or 
Washington  Didles  International 
Airports  only  if  the  weapons  are 
unloaded  or  deactivated,  if  possible,  and 
are  packed  in  a  secure  container  for 
shipment.  Permission  of  the  managpr 
would  not  be  required.  However,  all 
loaded  or  activated  weapons,  and  all 
openly  carried  weaponanot  securely 
packed  for  diipment  would  be 
prohibited  on  the  airports  unless 
otherwise  permitted  by  the  airport 
manager.  The  proposed  role  is  intended 
to  control  the  presence  of  weapons  on 
the  airports,  but  not  unduly  interfere 
with  the  legitimate  shipment  of 
weapons.  Once  a  person  readies  a 
security  screening  point  or  «iters  a 
sterile  area,  however,  there  is  no 
legithnate  reason  to  carry  a  weapon. 
Therefore,  the  proposed  rule  would 
prohibit  persons  from  carrying  even 
unloaded,  securely  packaged  weapcms 
when  infection  has  begun  before 
entering  a  sterile  area  or  while  in  a 
sterile  area.  Persons  who  violate  the  mie 
would  be  subject  to  criminal  prosecntion 
for  a  misdemeanor  or  to  a  ci\^ 
enforcement  action  under  the  FAA's 
admHiistrafive  procedvnes. 

The  GHrrent  nrie  refers  to  weapons 
"on  or  about  his  person."  The  proposed 
rule  would  add  "or  accessUilc  property." 
While  the  FAA  considers  accessible 
property  to  be  carried  "about  the 
person,"  placing  this  language  in  the  rule 
is  intended  to  foreclose  any  aiguments 
to  the  contrary. 

The  proposed  rule  would  define 
"unloaded"  to  mean  that  a  firearm  has 
no  live  round  of  ammunition,  cartridge, 
detonator  or  powder  in  the  chamber  or 
in  a  clip,  magazine  or  cylinder  inserted 
in  it.  By  requiring  that  the  firearm  be 
unloaded,  it  would  not  be  possible  for 
the  firearm  to  discharge  if  the  package 
in  which  it  is  being  carried  is 
accidentally  dropped.  Further,  a  firearm 
which  is  unloaded  under  this  definition 
would  be  more  difficult  to  use,  because 
it  would  take  time  to  load  it. 

The  proposed  rule  is  similar  to  many 
of  the  local  ordinances  governing 
carriage  of  weapons,  such  as  the  District 
of  Columbia's  ordinance  (D.C.  Code 
section  22-3204).  For  this  reason,  the 
proposed  rule  would  be  less  likely  to  be 
a  surprise  to  airport  patrons.  The  D.C. 
and  other  local  ordinances  have  been 
developed  to  control  the  carriage  of 
weapons  in  a  congested  city 
environment.  This  environment  is 
comparable  to  the  busy  and  often 
congested  environment  at  the  airport's 


where  the  open  display  of  weapons 
could  alarm  or  endanger  large  numbers 
of  persons. 

It  is  anticipated  that  the  proposed  rule 
would  achieve  the  FAA's  goals  of 
maintaining  airport  security  in  a 
practical  manner.  Passengers  who  are 
carrying  weapons  on  the  airports  which 
are  securely  packaged  with  the  intuit  to 
meet  the  conditions  developed  by  the  air 
carriers  under  { 108.11(d)  for  carriage  of 
weapons  aboard  aircraft  could  not  be 
viewed  as  being  in  violation  of  the 
airports'  weapon  rule  unless  they 
attempt  to  pass  through  a  security 
checkpoint  with  the  weapon.  The 
proposed  rule  would  permit  law 
enforcement  officials  to  continue  to 
enforce  the  airport's  rules  against 
individuals  who  breach  the  security 
screening  points  with  a  weapon.  Persons 
who  attempt  to  breach  the  security 
screwing  points  or  sterile  areas  with 
weapons  jnay  also  be  charged  with 
violation  of  S  107.21  or  49  U.S.C. 
1472(1)(1). 

It  also  should  be  noted  that 
compliance  with  the  airport's  proposed 
rule  would  not  automatically  mean  that 
the  weapon  would  meet  the  air  carriers' 
own  security  requirements  regarding 
weapons.  Individual  air  carrier  security 
rules  may  be  more  restrictive  concerning 
the  weapons  that  may  be  carried  on  the 
aircraft  and  the  containers  in  which  they 
may  be  stored.  The  carrier  should 
always  be  consulted  prior  to  bringing  a 
securely  padcaged  weapon  on  the 
airport 

CatriagB  of  Explosive  and  Inoaadiny 
Matoriala  OB  Ae  Aiqiorts 

The  proposed  rule  would  retain  ttie 
existing  requirement  that  all  persons 
must  obtain  the  written  permission  of 
the  airport  manager  prior  to  bringing 
any  explosive  or  incendiary  on  the 
airport  on  or  about  their  persons  in 
either  an  open  or  a  concealed  fashion. 
Enforcement  of  this  portion  of  the 
existing  rule  has  posed  few  problems  for 
the  airports.  Since  these  materials  are 
carried  less  frequently  by  airport 
partrons  than  weapons,  compliance  with 
this  portion  of  the  rule  has  not  been 
shown  to  be  difficult  for  airport  patrons. 
Control  over  these  substances  is 
necessary  for  airport  security  because  of 
the  inherently  dangerous  nature  of  these 
materials.  Shippers  of  these  materials 
who  properly  package  them  and 
transport  them  through  authorized 
shipping  practices  would  not  be  deemed 
to  have  these  materials  "on  or  about 
their  person,"  however. 

Exemption  of  Law  Enforcement  Officers 

The  existing  rule  exempts  Peace 


Officers,  authorized  post  office,  airport 
or  air  carrier  employees,  and  members 
of  the  Armed  Forces  on  official  duty 
frxim  the  provisions  of  the  rule.  The 
proposed  role  would  change  the  rule  to 
exempt  only  "law  enforcement  officers" 
on  official  duty.  This  proposed  rule 
would  not  be  intended  to  interfere  with 
those  who  have  a  legitimate  need  to 
carry  weapon,  explosive  or 
incendiaries  on  the  airport  However, 
the  category  of  exempt  individuals 
should  be  liirated:  others  with  a  need  to 
carry  these  items  on  the  airport  may 
seek  permiaeiea  from  the  airport  to  do 
so.  Such  permission  granted  by  the 
airport  manager  will  only  serve  to 
exempt  individuals  fitun  paragraphs 
(a)(1)  or  (aK2).  however.  Exemptions  to 
paragraph  (a)(3)  are  governed  by  the 
provisions  of  (§107.21,  lOail  and 
129.27. 

In  addition,  the  rule  would  not  apply 
to  any  person  who  is  autiuwized  to  carry 
a  weapon  aboard  an  aircraft  as 
described  in  SS  107.21, 10B.11  or  129.27. 
This  would  prevent  such  persons  fiom 
violating  the  airport's  rule  if  the  FAA 
has  authorized  diem  to  carry  weapons 
on  aircraft 

Weapon 

The  existing  regulations,  §  159.79(c), 
defmes  weapon  to  include  "a  gun,  diric. 
bowie  knife,  black  jack,  switdi  blade 
knife,  slingshot,  or  metal  knaddes." 
While  this  definition  is  intended  to  give 
guidance  to  the  public  it  is  not  intended 
to  exclude  from  the  definition  oAa 
items  which  may  be  weapons.  The  FAA 
proposes  to  change  this  definition  of 
weapons  to  add  additional  items  to 
clarify  the  point  that  is  all  inclusive  and 
to  eliminate  redundant  references. 
Comments  are  requested  fit)m  interested 
persons  on  how  this  definition  could  be 
further  improved  to  better  alert  the 
public  as  to  what  is  considered  to  be  a 
weapon. 

Regulatory  Evaluation 

The  proposed  rule  would  not  be 
expected  to  have  any  significant 
economic  impact  because  it  would  not 
impose  any  significant  additional 
requirements  on  persons  carrying 
dangerous  objects  on  the  airports  and 
would  not  require  any  significant 
changes  in  the  airports'  security 
enforcement  procedures.  A  minimal 
economic  benefit  would  accrue  to  those 
persons  who  previously  would  have 
sought  written  permission  to 
legitimately  carry  weapons  on  the 
airports. 

The  various  regulations  proposed  in 
the  NPRM  would  have  no  impact  on 
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trade  opportunities  for  both  U.S.  firms 
doing  business  overseas  and  foreign 
firms  doing  business  in  the  U.S. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure,  among  other  things,  that  small 
entities  are  not  disproportionately 
a^ected  by  government  regulations.  The 
proposed  rule  would  have  only  a 
minimal  cost  impact  on  affected 
persons.  Therefore,  the  FAA  has 
determined  that,  under  the  criteria  of  the 
RFA.  the  proposed  regulations  would 
not  have  a  significant  economic  impact 
in  a  substantial  number  of  small  entities. 

Conclusion 

The  proposed  rule  would  not  be 
expected  to  impose  any  significant 
economic  impact  because  it  would  not 
impose  significant  additional 
requirements  on  persons  complying  with 
the  rule  and  would  not  impose  any 
major  changes  in  the  activities  it 
addresses.  Therefore,  the  FAA  has 
determined  that  this  proposed 
amendment  involves  a  regulation  which 
is  not  major  under  Executive  Order 
12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures.  (44 
FR 11034;  February  26, 1979).  For  the 
same  reasons,  it  is  certified  that  this 
proposed  amendment  should  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  the  cost  of  this  proposal  is  so 
minimal  no  regulatory  evaluation  has 
been  prepared. 

List  of  Subjects  in  14  CFR  Fart  159 

Weapons. 


The  Proposed  Amendment 

PART  159— NATIONAL  CAPITAL 
AIRPORTS 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  159  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  159)  as  follows: 

1.  By  revising  the  authority  citation  for 
Part  159  to  read  as  follows: 

Authority:  49  U.S.C.  2402,  2404,  2424,  and 
2428. 

2.  In  §159.79,  by  revising  paragraphs 
(a)  and  (c)  and  adding  new  paragraphs 
(d),  (e)  and  (f)  to  read  as  follows: 

§  159.79    Weapons,  explosives  and 
Incendiaries. 

(a)  Except  as  provided  in  paragraph 
(d),  no  person  may — 

(1)  Carry  any  deadly  or  dangerous 
weapon,  concealed  or  unconcealed,  on 
or  about  his  or  her  person  or  accessible 
property  on  the  airport  unless  the 
weapon — 

(i)  If  a  firearm,  is  unloaded  or,  if  not  a 
firearm,  is  deactivated  to  the  extent 
possible;  and 

(ii)  Is  packaged  for  shipment  in  a 
container  that  is  locked  or  otherwise 
secure; 

(2)  Carry  any  explosive  or  incendiary, 
concealed  or  unconcealed,  on  or  about 
his  or  her  person  or  accessible  property 
on  the  airport;  or 

(3)  Carry  any  explosive,  incendiary,  or 
deadly  or  dangerous  weapon  on  or 
about  his  or  her  person  or  accessible 
property — 

(i)  When  performance  has  begun  of 
the  inspection  of  the  individual's  person 


or  accessible  property  before  entering 
the  sterile  area;  or 
(ii)  When  entering  or  in  a  sterile  area. 

***** 

(c)  For  the  purposes  of  this  section  a 
weapon  includes,  but  is  not  limited  to,  a 
firearm,  a  pellet  pistol  or  rifle,  a  knife, 
blackjack,  bow  and  arrow,  slingshot  or 
metal  knuckles. 

(d)  Paragraph  (a)  of  this  section  does 
not  apply  to  Special  Agents  and  Security 
Officers  of  the  Department  of 
Transportation,  persons  authorized  to 
carry  a  weapon  aboard  an  aircraft  as 
described  in  §§  107.21, 108.11  and  129.27 
of  this  chapter  or  to  a  law  enforcement 
officer  on  oHicial  duty.  Paragraph  (a)(1) 
of  this  section  does  not  apply  to  any 
person  who  has  received  the  permission 
of  the  airport  manager  to  carry  a 
weapon  on  the  airport.  Paragraph  (a)(2) 
of  this  section  does  not  apply  to  any 
person  who  has  received  the  permission 
of  the  airport  manager  to  carry  an 
explosive  or  incendiary  on  the  airport. 

(e)  For  the  purpose  of  this  section, 
"unloaded"  means  the  firearm  has  no 
live  round  of  ammunition,  cartridge, 
detonator  or  powder  in  the  chamber  or 
in  a  clip,  magazine  or  cylinder  inserted 
in  it. 

(f)  For  the  purpose  of  this  section, 
"sterile  area"  means  "sterile  area"  as 
defined  in  §  107.1  of  this  chapter. 

Issued  in  Washington.  DC,  on  November  4, 
1986. 

lames  A.  Wilding, 

Director,  Metropolitan  Washington  Airports. 
[FR  Doc.  86-25591  Filed  11-12-86;  8:45  am) 
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Last  Liid  Nnv.mK»  19  ^ooa  *'™'"  '"^  m  trust  fOT  the 
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See  also  Air  Force  Department;  Army  Department 
RULES 

Freedom  of  Information  Act;  implementation  (Defense 

Nuclear  Agency],  41300 
NOTICES 

Meetings: 
Science  Board  task  forces,  41382 

(2  documents] 
Women  in  Services  Advisory  Committee,  41382 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Enron  Gas  Marketing,  Inc.,  41404 
Tennessee  Gas  Pipeline  Co..  41405 
Western  Gas  Marketing  U.S.A.,  Ltd.,  41405 

Remedial  orders: 
Armada  International  Corp.  et  al..  41405 
Mutual  Petroleum  Marketing  Co.,  Inc.,  et  al.,  41405 
Texas  American  Oil  Corp..  41406 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 

Discretionary  grant  programs,  41404 
Meetings: 

Education  Intergovernmental  Advisory  Council,  41404 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
41441 

Energy  Department 

See  Economic  Regulatory  Administration;  Energy  Research 
Office;  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office,  Energy  Department; 
Southwestern  Power  Administration 

Energy  Research  Office 

NOTICES 

Grants;  availabihty.  etc: 
Special  and  basic  research  programs,  41409 
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Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
Identification  and  listing — 
Exclusions.  41306^1323 
(9  documents) 
Toxic  substances; 
Chemical  information  and  preliminary  assessment;  list 

additions.  41328 
Testing  consent  agreement  development  for  chemical 
substances:  meetings,  41331 
PROPOSED  RULES 
Air  quality  planning  purposes;  designation  of  areas: 

New  York.  41355 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  41415 
Weekly  receipts,  41414 
Toxic  and  hazardous  substances  control: 
Confidential  business  information — 

Consumer  Product  Safety  Commission,  41416 
Interagency  Testing  Committee;  report,  41417 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41460 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

NOTICES 

Exemption  petitions: 
Executive  Air  Charter,  Inc..  41456 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  and  television  broadcasting: 

Main  studio  location  and  origination.  41360 
Radio  stations;  table  of  assignments: 

Florida,  41357 

Iowa.  41357 

Missouri,  41358 

New  Hampshire.  41358 

Pennsylvania,  41359 
(3  documents) 

Texas,  41357 

Utah,  41360 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  41460,  41461 
(3  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Coastline  Exploration,  Inc.,  41406 

Consolidated  Edison  Co.  of  New  York,  Inc.,  et  al.,  41406 
CSX  Oil  &  Gas  Corp..  41407 
Mitchell  Energy  Corp.,  41408 
Perlman.  William,  41408 
Shell  Offshore  Inc.  et  al.,  41408 

Federal  Mine  Safety  and  Healtti  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41462 
(2  documents) 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  41462 
Applications,  hearings,  determinations,  etc.: 

CNB  Bancorp,  Inc.,  et  al.,  41434 

First  Acadiana  Bank  Employee  Stock  Ownership  Plan 
Trust  et  al.,  41434 

Frandsen  Financial  Corp.,  41433 

Rinaudo,  Joseph,  Jr.,  el  al.,  41433 

Thompson  Falls  Holding  Co.,  41433 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 
41439 


Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
School  lunch  program — 
Revision;  correction,  41295 


Health  and  Human  Services  Department 

See  also  Health  Care  Financing  Administration;  National 

Institutes  of  Health 
RULES 
Privacy  Act;  implementation,  41352 

Health  Care  Financing  Administration 

RULES 

Medicare  and  medicaid: 

Miscellaneous  conforming  amendmeots,  41332 
NOTICES 
Meetings: 

Technology-Dependent  Children  Task  Force.  41434 

Hearings  and  Appeals  Office,  Energy  Department 
NOTICES 

Special  refund  procedures;  implementation,  41409 

Interior  Department  I 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service 


International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 

Bicycle  speedometers  from  Japan.  41363 

Carbon  steel  bars  and  structural  shapes  from  Canada, 
41364 

Color  television  receivers  from  Korea,  41365 
Meetings: 

Telecommunications  Equipment  Technical  Advisory 
Committee,  41378 
Applications,  hearings,  determinations,  etc.: 

Cornell  University,  41378 

Methodist  Hospital  et  al.,  41379 

Public  Health  Service,  41379 
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Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 
Victoria  Terminal  Enterprises,  Inc.:  transportation  of 
fertilizer  within  Texas;  declaratory  order  petition 
41440 

Railroad  operation,  acquisition,  construction,  etc.; 
Colleton  County  Railroad  Co.,  Inc.,  41441 

Lal>or  Department 

See  Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration;  Occupational  Safety  and 
Health  Administration 

l-and  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Kikiktugruk  Inupiat  Corp.,  41435 
Environmental  statements;  availability,  etc.: 

Wasrakie  Resource  Area,  WY,  41437 
Meetings: 

Richfield  District  Advisory  Council,  41436 

Rock  Springs  District  Advisory  Council,  41436 
Oil  and  gas  leases: 

Alaska,  41437 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  41437 

New  Mexico,  41436 
Resource  management  plans,  etc.: 

Cedar  City  District,  UT,  41438 

Ul>raries  and  Information  Science,  National  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41462 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
International  Anthracite  Corp.,  41442 
New  Lincoln  Coal  Co.,  Inc.,  41442 
Snyder  Coal  Co.,  41443 
Western  Fuels-Utah,  Inc..  41443 

Mine  Safety  and  Healtti  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Exxon  Co.,  U.S.A.,  41440 
Tenneco  Oil  Exploration  &  Production,  41439 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
History  Advisory  Committee,  41445 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federal: 
Geographic  point  locations  for  information  interchange; 
representation,  41379 

National  Commission  on  Ubraries  and  Information 
Science 

See  Libraries  and  Information  Science,  National 
Commission 


National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  41463 

National  Foundation  on  tt»e  Aiis  and  Humanities 

NOTICES 

Meetings: 
Inter-Arts  Advisory  Panel,  41445 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Arthritis  and  Musculoskeletal  and  Skin  Diseases  Specidl 
Grants  Review  Committee  et  al.,  41435 
Meetings: 
National  Cancer  Institute.  41435 
(2  documents} 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Commercial  fishery  failure  due  to  resource  disaster, 
determination,  41381 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  41463 
Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 

McNally,  Lillian;  denied,  41353 
NOTICES 
Environmental  statements;  availability,  etc.: 

Philadelphia  Electric  Co.,  41450 
Petitions;  Director's  decisions: 

Lewis,  Marvin,  41450 
Applications,  hearings,  determinations,  etc.: 

Cook  County  Highway  Department,  41445 

Tennessee  Valley  Authority,  41447 

Virginia  Electric  &  Power  Co.,  41448 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
4,4'-Methylenedianiline  (MDA)  Mediated  Rulemaking 
Advisory  Committee;  correction,  41444 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates,  41299 
Single-employer  plans: 
Valuation  of  plan  benefits;  interest  rates  and  factors, 
41298 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Discontinuance  of  Post  Offices  and  emergency  suspension 
of  service,  etc.,  41300 

Presidential  Documents 

PROCUUIATIONS 

Special  observances: 
Salute  to  School  Volunteers  Day  (Proc.  5569),  41293 
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PubUc  Health  Service 

See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  41456,  41457 
(2  documents) 

Saint  Lawrence  Seaway  Development  Corporation 

NOTICES 
Meetings: 
Advisory  Board,  41458 

Securities  and  Excttange  Commission 

RULES 

Securities: 
Net  capital — 
Nonconvertible  debt  securities;  haircuts  on  hedged 
positions,  41296 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  41451 
Security  First  Life  Insurance  Co.  et  al.,  41451 
Sun  Life  Insurance  &  Annuity  Co.  of  New  York  et  al., 
41452 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Trans-Pac  Capital  Corp.,  41455 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wayne  County,  PA,  41362 

Southwestern  Power  Administration 

NOTICES 

Power  allocations,  41413 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Federal  Aviation  Administration;  Research  and 
Special  Programs  Administration;  Saint  Lawrence 
Seaway  Development  Corporation 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  41455 
Hearings,  etc. — 
Baltimore-London  service  case  et  al.,  41455 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

41458 

(2  documents) 

Veterans  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dayton,  OH.  41459 
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Part  II 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  41466 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  5569  of  November  12,  1986 
Salute  to  School  Volunteers  Day,  1986 


|FR  Doc.  86-25952 

Filed  ll-ia-86;  11:45  am] 

Billing  code  3195-01-M 


By  the  President  of  the  United  SUtes  of  America 

A  Proclamation 

Americans  have  always  relied  on  education  to  enrich  our  lives  and  to  keep 
our  Nation  free  and  strong.  We  have  relied  as  well  on  our  spirit  of  voluntarism 
to  improve  our  communities  and  to  help  our  neighbors.  These  two  traditions 
are  among  our  Nation's  greatest  strengths,  and  we  can  all  take  a  great  deal  of 
pride  in  our  millions  of  school  volunteers  who  exemplify  both  of  them. 

These  volunteers  generously  contribute  their  time,  talent,  and  resources  to 
help  professional  educators  enhance  classroom  instruction.  In  addition,  citi- 
zens form  business  and  education  partnerships  and  adopt-a-school  initiatives 
to  develop  a  broader  range  of  educational  opportunities  for  students.  All  of 
this  support  from  the  community  encourages  school  staffs  and  furthers  the 
education  of  our  children.  The  magnitude,  quality,  and  selflessness  of  these 
efforts  deserve  the  gratitude  of  every  American  who  cares  about  our  children 
and  the  future  of  our  Nation. 

The  Congress,  by  Senate  Joint  Resolution  407.  has  designated  November  12. 
1986,  as  "Salute  to  School  Volunteers  Day"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  Wednesday,  November  12,  1986,  as  Salute  to 
School  Volunteers  Day.  I  invite  government  officials,  educators,  parents, 
students,  and  all  Americans  to  observe  this  day  and  participate  in  activities  to 
recognize  and  show  appreciation  for  school  volunteers'  contributions  to  edu- 
cation. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
Novemb'er.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regiMory  documenlt  having 
general  applicabilily  and  legal  effect  most 
of  which  are  keyed  to  and  codMed  in 
the  Code  of  Federal  ReguMoiw.  wfvch  is 
published  under  SO  tides  pinuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
bi  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  210 

National  School  ijmch  Progtwn; 
Reviaion 

Correction 

In  rule  document  86-22046  beginning 
on  page  34864  in  the  issue  of  Tuesday. 
September  30, 1986.  make  the  following 
corrections: 

§210.4    [Convctedl 

1.  On  page  34877,  in  the  first  column, 
in  S  210.4(b)(1).  in  the  thirteenth  line, 
insert  "School"  after  "National". 

§210.5    [Corrected] 

2.  In  5  210.5(d)(1).  on  page  34878,  in 
the  first  column,  in  the  eleventh  line, 
"Downroad"  should  read  "Downward". 

§210.16    [Corrected] 

3.  On  page  34883,  in  the  first  cohmm. 
in  §  210.16(a)(3).  in  the  second  line,  "on- 
sit"  should  read  "on-site". 

§210.19    [Corrected] 

4.  On  page  34887.  in  the  first  column, 
in  S  210.19(b),  in  the  third  line,  "access" 
should  read  "assess". 

§210.25    [Corrected] 

5.  On  page  34889.  in  the  second 
column,  in  {  210.25.  paragraph  (a)  is 
corrected  to  read: 

(a)  If  such  funds,  assets,  or  i»operty 
are  of  a  value  of  $100  or  more,  be  fined 
no  more  than  $10,000  or  imprisoned  not 
more  than  5  years  or  both;  or 

6.  On  the  same  page,  in  the  same 
column  and  section,  in  paragraph  (b).  in 
the  first  line,  "finds"  should  read 
"funds",  and  in  the  second  line,  "are" 
was  misspelled. 


§210.27    [CorractKl] 

7.  In  S  210.27,  on  page  3489a  in  the 
first  column,  in  paragraph  (g),  in  the 
tenth  line,  "distribution"  should  read 
"distributing",  and  in  the  third  line  from 
the  end  of  the  paragraph,  insert  "these" 
after  "meet". 

Appendix  A— [Corrected] 

8.  In  Appen^x  A.  on  page  34801.  in 
the  first  column,  in  the  secmd  line, 
"large"  should  read  "larger". 

9.  Also  in  Appendix  A.  on  page  34893. 
in  the  first  column,  in  the  fourth  line, 
insert  "protein"  after  "percent". 
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Agricultural  Mariceting  Service 
7CFR  Part  907 

Navel  Orangea  Grown  In  Arizona  and 
Dnignated  Part  of  Caitenrii^ 
UmitatfonofHandbig 

AOBten  Agricultural  Mariceting  Service. 
USDA. 

ACTKNC  Final  rule. 


SUMMAliv:  Regulation  634  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shiiq)ed  to  market 
during  the  period  November  14  through 
20, 1986.  Such  action  is  needed  to 
balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
period,  due  to  the  marketing  situation 
confronting  the  orange  industry. 
date:  Regulation  634  ({  907.934)  is 
effective  for  the  period  November  14 
throu^  20, 1966. 

ron  FURTHBI  MFORMATION  CONTACT: 

Ronald  L  Ciofii.  Chief.  Mariceting  Order 
Administration  ft-anch.  F&V.  AMS. 
USDA,  Washingtoa  DC  20250. 
teleph<Mie:  202-447-5697. 


final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  tmder  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 
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The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientaticm 
and  compatibitity. 

This  rule  is  issued  under  Order  No. 
907,  as  amended  (7  CFR  Part  907), 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  801- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act 

This  action  is  consistent  with  the 
mariceting  policy  for  1986-1967  adopted 
by  the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  November  11. 1986.  at  Visalia. 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
6  to  5,  a  quantity  of  navel  oranges 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  demand  is  good  for  lai^ge- 
sized  oranges  and  weak  for  smaU-sized 
oranges.  Demand  is  expected  to  be  good 
for  the  upcoming  Thanksgiving  holiday. 

It  is  fiirther  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C  553).  because  of  instiCfident 
time  between  the  date  when  information 
became  available  upon  wdiich  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 
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List  of  Subjects  in  7  CFR  Part  907 

Agricultural  Marketing  Service, 
Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (navel). 

PART  907— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.934  Navel  Orange 
Regulation  634  is  hereby  added  to  read: 

SM7.934    Navel  Orang*  Reguiatkm  634. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  November  14 
through  November  20, 1986,  are 
established  as  follows: 

(a)  District  1: 1,254,714  cartons; 

(b)  District  2: 36,105  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

Joseph  A.  Gribbin, 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

(FR  Doc.  86-25910  Filed  11-13-86;  8:45  am] 

anjJNocooE  3410-02-11 


7  CFR  Part  910 

[Lemon  Regulation  535] 

Lemons  Grown  In  California  and 
Arizona;  Umitation  of  Handling 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


summary:  Regulation  535  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
275,000  cartons  during  the  period 
November  16  through  November  22, 
1986.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

dates:  Regulation  535  (S  910.835)  is 
effective  for  the  period  November  16 
through  November  22, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Washington,  DC  20250, 
telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 


Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  FRA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-1987.  The 
committee  met  publicly  on  November  11, 
1986,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  a  vote  of  13  to  0,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  demand  is 
fairly  steady  due  to  the  upcoming 
Thanksgiving  holiday.  However,  cold 
weather  in  the  east  has  caused  some 
decrease  in  demand  with  large  sizes 
expected  to  drop  in  price  and  small 
sizes  expected  to  increase  slightly. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time.    1 


List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  and  Lemons. 

PART  910— [AIMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.835  is  added  to  read  as 
follows: 

§  910.835    Lemon  Regulation  535. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  16 
through  November  22, 1986,  is 
established  at  275,000  cartons. 

Dated:  November  12, 1988. 

loseph  A.  Gribbin. 

Director,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service. 

[FR  Doc.  86-25909  Filed  11-13-86:  8:45  am| 

BIUJNG  COOC  3410-02-M    < 


SECURITIES  AND  EXCHANGE 
COMIMISSION 


17  CFR  240 


[Release  No.  34-23778;  File  No.  S7-46-851 

Net  Capital  Rule     j 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Rule  amendment. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  the  net  capital  rule  under  the 
Securities  Exchange  Act  of  1934  ("Act"). 
The  amendments  will  lower  the  haircuts 
on  certain  positions  involving  certain 
nonconvertible  debt  securities  and 
expand  the  types  of  instruments  that 
may  be  used  to  create  hedged  positions 
as  to  those  securities  for  purposes  of  the 
net  capital  rule.  The  amendments  will 
also  restructure  the  criteria  for 
determining  whether  the  remaining 
maturities  of  two  offsetting  debt 
positions  are  close  enough  to  consider 
the  combined  position  to  be  hedged  and 
thereby  subject  to  lower  haircuts. 

EFFECTIVE  DATE:  December  15. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  A.  Macchiaroli,  (202)  272-2904. 
Julio  A.  Mojica.  (202)  272-2372,  or 
Michael  P.  Jamroz,  (202)  272-2398, 
Division  of  Market  Regulation,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
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SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

A  broker-dealer  arrives  at  its  net 
capital  by  deducting  from  its  net  worth, 
as  computed  under  generally  accepted 
accounting  principles,  the  value  of 
assets  not  readily  convertible  into  cash, 
and  certain  percentages  of  the  market 
value  of  securities  carried  in  its 
accounts.  These  percentage  deductions, 
or  "haircuts."  take  into  account 
elements  of  market  and  credit  risk  that 
the  broker-dealer  is  exposed  to  when 
holding  a  particular  position.  When 
determining  what  the  haircut  for  a  given 
debt  security  should  be.  the  Commission 
considers  factors  such  as  the  nature  of 
the  issuer,  the  time  to  maturity  of  the 
security  and  for  securities  of 
nongovernmental  issuers,  the  ratings  of 
nationally  recognized  statistical  rating 
services.  Haircuts  for  debt  securities  are 
primarily  based  on  the  historical  market 
fluctuations  of  each  type  of  instrument. 

In  Securities  Exhange  Act  Release  No. 
22532.*  the  Commission  proposed  for 
comment  amendments  to  the  net  capital 
rule  that  would  alter  both  the  method  in 
which  a  broker-dealer  determines  if 
investment  grade  nonconvertible  debt 
securities  positions  are  hedged  and  the 
haircuts  for  those  hedged  positions. 

The  three  conunent  letters  received  by 
the  Commission  supported  the  adoption 
of  the  proposed  amendments,  but 
recommended  one  change  to  the 
proposal.  The  Commission  has 
determined  that  the  change 
recommended  by  the  commentators  is 
appropriate,  and.  as  discussed  more 
fully  below,  has  included  the  change  in 
the  amendments  it  is  adopting  today. 

II.  Discussion  of  Amendments 

Currently,  subparagraph 
(c)(2}(vi)(F)(l)  of  Rule  15c3-l  (17  CFR 
240.15c3-l(c)(2)(vi)(F)(l))  prescribes  the 
haircuts  that  the  broker-dealer  incurs 
with  respect  to  its  positions  in 
nonconvertible  corporate  debt  securities 
positions  having  a  fixed  interest  rate 
and  fixed  maturity  date  and  which  are: 
(i)  Not  traded  flat  or  in  default  as  to 
principal  or  interest;  and  (ii)  rated  in  one 
of  the  four  highest  categories  by  at  least 
two  of  the  nationally  recognized 
statistical  rating  organizations 
("corporate  debt  securities").  Those 
haircuts  range  fi-om  two  to  nine  percent 
of  the  market  value  of  the  greater  of  the 
long  or  short  position  in  each  maturity 
category  specified  in  the  subparagraph. 


'  50  FR  42961  (October  23. 1985). 


Subparagraph  (c)(2)(vi)(F)(2)  of  Rule 
15C3-1  (17  CFR  240.15c3-l(c)(2)(vi)(F)(2)) 
prescribes  the  haircuts  for  corporate 
debt  securities  positions  that  are  offset 
by  securities  issued  by  the  United  States 
or  an  agency  thereof  ("Government 
securities")  with  similar  remaining 
maturities.  Currently,  the  haircuts  for 
those  hedged  positions  are  one-half  of 
the  haircuts  required  for  unhedged 
corporate  debt  securities  positions.  Prior 
to  these  amendments,  corporate  debt 
securities  that  were  offset  by  futures  on 
Government  securities  or  other 
corporate  debt  securities  were  treated 
as  unhedged  and  subject  to  the  haircuts 
prescribed  in  subparagraph 
(c)(2)(vi)(F)(l). 

As  amended,  subparagraph 
(c)(2)(vi){F)(2)  will  provide  for  lower 
haircuts  for  corporate  debt  securities 
that  are  offset  by  Government  securities. 
The  revised  haircuts  range  from  1.5 
percent  to  3  percent  depending  on  the 
maturity  of  the  securities.  The  Rule  as 
amended  will  also  recognize  futures  on 
U.S.  government  securities  as  a 
substitute  for  U.S.  government  securities 
in  determining  hedged  corporate  debt 
securities  positions. 

Positions  in  corporate  debt  securities 
that  are  offset  by  other  corporate  debt 
securities  of  similar  matiuities  will  also 
be  considered  as  hedged,  but  subject  to 
a  different  schedule  of  haircuts.  Those 
haircuts  range  from  1.75  percent  to  3.5 
percent  and  approximate  120  percent  of 
the  haircuts  on  hedged  positions  that 
include  a  Government  security  or  future. 

The  present  Rule  recognizes  the 
hedging  of  a  corporate  debt  security 
with  a  government  security  if  both  are 
within  certain  maturity  bands.  These 
standards  were  based  on  conservative 
views  of  which  debt  instruments  moved 
more  or  less  in  tandem.  For  example,  a 
corporate  debt  security  of  2V4  years 
maturity  may  be  hedged  by  a 
government  security  of  3  years  maturity. 

The  Commission  proposed 
amendments  expanding  the  time 
constraints  based  on  the  volatility  data 
provided  to  it  by  the  Securities  Indusby 
Association  ("SIA").  Specifically,  each 
category  relating  to  hedged  corporate 
seciuities  positions  would  cover  five 
years  of  maturities  with  the  exception  of 
the  last  category,  which  includes  bonds 
with  fifteen  or  more  years  to  maturity. 
The  sole  recommendation  made  by 
the  commentators  relates  to  the  hedging 
of  corporate  debt  securities  with  over 
fifteen  years  to  maturity.  Under  the 
proposal,  the  maturities  of  two 
corporate  debt  securities  with  over 


fifteen  years  remaining  to  maturity 
would  be  required  to  have  remaining 
maturities  within  five  years  of  each 
other  to  be  considered  hedged.  Based  on 
the  data  provided  by  the  SIA.  the 
Commission  has  revised  the 
amendments  to  allow  hedging  between 
two  instruments  with  over  fifteen  years 
to  maturity  if  within  10  years  of  each 
other. 

Finally,  the  proposed  amendments 
would  change  the  haircuts  for  unhedged 
corporate  debt  securities  as  follows: 


[In  percent] 

Mirtuntyrwige 

Cwrani 
harcul 

Ravsed 
harcut 

4  yawt  to  Ian  twi  5  yam 

5  yam  to  last  ti«i  10  y«ra _.. 

10  yaw«  to  law  VianiS  yaws 

6 

7 

15  yarn  to  laat  ttian  20  yam 

20  yaara  to  Ian  ttian  25  yawi 

fll-« 

25  yaara  or  mon  to  nwlunty 

(') 

■  Unctiangad. 

The  changes,  based  on  the  data 
submitted  to  the  Commission  by  the 
SIA,  are  designed  to  make  the  maturity 
categories  for  the  unhedged  corporate 
debt  securities  haircut  schedules  more 
consistent  with  the  maturity  categories 
in  the  new  hedged  haircut  schedules  and 
with  those  in  the  government  securities 
haircut  schedule  (15c3-l(c)(2)(vi)(A)). 
The  Commission  believes  that  the 
changes  more  accurately  reflect  the 
relative  volatility  of  the  various  maturity 
categories.  The  Commission  continues 
to  believe  that  the  proposed 
amendments  will  more  accurately 
reflect  the  risks  of  broker-dealers 
holding  hedged  corporate  debt  securities 
positions.  For  this  reason,  the 
Commission  has  determined  to  adopt 
the  amendments  as  proposed  with  the 
one  revision  discussed  above. 

ni.  Statutory  Authority 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particulariy  Section 
15(c)(3)  thereof,  15  USC  78o  (c)(3).  the 
Commission  is  adopting  amendments  to 
240.15C3-1  in  Chapter  II  of  Title  17  in  the 
manner  set  forth  below. 

IV.  Text  of  the  Amendments 

In  accordance  with  the  foregoing.  17 
CFR  Part  240  is  amended  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Sec.  23,  4a  Staf.  901.  as 
amended;  15  U.S.C. 
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78w  *  *  *.  Section  240.15ca-l  also  issued 
under  Sees.  15(c){3)  and  17(a),  15  U.S.C 
78o(c)(3)  and  78q(a). 

2.  Section  240.15c3-l  is  amended  by 
revising  paraj^raph  (c](2](vi](F)  as 
follows: 

§  240.1SC3-1    Net  capital  requirements  for 
iKokers  and  dealers. 

***** 

(c)  *  *  * 

(2)*  *  * 

(vi)  *  •  • 

(F)  (1)  Nonconvertible  debt  securities. 
In  the  case  of  nonconvertible  debt 
securities  having  a  Tixed  interest  rate 
and  a  fixed  maturity  date  and  which  are 
not  traded  flat  or  in  default  as  to 
principal  or  interest  and  which  are  rated 
in  one  of  the  four  highest  rating 
categories  by  at  least  two  of  the 
nationally  recognized  statistical  rating 
organizations,  the  applicable 
percentages  of  the  market  value  of  the 
greater  of  the  long  or  short  position  in 
each  of  the  categories  specified  below 
are: 

[i)  Less  than  1  year  to  maturity — 2% 
(ii)  1  year  but  less  than  2  years  to 

maturity — 3% 
[Hi]  2  years  but  less  than  3  years  to 

maturity — 5% 
(/V)  3  years  but  less  than  5  years  to 

maturity — 6% 
(v]  5  years  but  less  than  10  years  to 

maturity — 7% 
[vi]  10  years  but  less  than  15  years  to 

maturity— 7  V2% 
[vii)  15  years  but  less  than  20  years  to 

maturity — 8% 
{viii)  20  years  but  less  than  25  years  to 

maturity — 8V2% 
[ix]  25  years  or  more  to  maturity — 9% 

(2)  A  broker  or  dealer  may  elect  to 
exclude  from  the  above  categories  long 
or  short  positions  that  are  hedged  with 
short  or  long  positions  in  securities 
issued  by  the  United  States  or  any 
agency  thereof  or  nonconvertible  debt 
securities  having  a  fixed  interest  rate 
and  a  fixed  maturity  date  and  which  are 
not  traded  flat  or  in  default  as  to 
principal  or  interest  and  which  are  rated 
in  one  of  the  four  highest  rating 
categories  by  at  least  two  of  the 
nationally  recognized  statistical  rating 
organizations  if  such  securities  have 
maturity  dates: 

(/]  less  than  five  years  and  within  6 

months  of  each  other 
[ii]  Between  5  years  and  10  years  and 

within  9  months  of  each  other; 
[Hi]  Between  10  years  and  15  years  and 

within  2  years  of  each  othen  or 
[iv]  15  years  or  more  and  within  10  years 

of  each  other. 

The  broker-dealer  shall  deduct  the 
amounts  specified  in  paragraphs 
(c){2)(vi)(F)  [3]  and  [4]  of  this  section. 


[3]  With  respect  to  those  positions 
described  in  paragraph  (c](2](vi)(F)(2)  of 
this  section  that  include  a  long  or  short 
position  in  securities  issued  by  the 
United  States  or  any  agency  thereof,  the 
broker  or  dealer  shall  exclude  the 
hedging  short  or  long  United  States  or 
agency  securities  position  from  the 
applicable  haircut  category  under 
paragraph  (c)(2Kvi)(A)  of  this  section. 
The  broker  or  dealer  shall  deduct  the 
percentage  of  the  market  value  of  the 
hedged  long  or  short  position  in 
nonconvertible  debt  securities  as 
specified  in  each  of  the  categories 
below: 

[i]  Less  than  5  years  to  maturity — \Vt% 
[ii]  5  years  but  less  than  10  years  to 

maturity— 2  V2% 
[Hi]  10  years  but  less  than  15  years  to 

maturity—  2%% 
[iv]  15  years  or  more  to  maturity — 3% 

[4]  With  respect  to  those  positions 
described  in  paragraph  (c)(2)(vi)(F){2)  of 
this  section  that  include  offsetting  long 
and  short  positions  in  nonconvertible 
debt  securities,  the  broker  or  dealer 
shall  deduct  a  percentage  of  the  market 
value  of  the  hedged  long  or  short 
position  in  nonconvertible  debt 
securities  as  specified  in  each  of  the 
categories  below: 

[f]  Less  than  5  years  to  maturity — 1%% 
(//]  5  years  but  less  than  10  years  to 

maturity — 3% 
[Hi]  10  years  but  less  than  15  years  to 

maturity — 2V*% 
[iv]  15  years  or  more  to  maturity — ZVz% 

[5]  In  computing  deductions  under 
paragraph  (c)(2)(vi)(F)(5)  of  this  section, 
a  broker  or  dealer  may  include  in  the 
categories  specified  in  paragraph 
(c)(2)(vi)(F](5)  of  this  section,  long  or 
short  positions  in  securities  issued  by 
the  United  States  or  any  agency  thereof 
that  are  deliverable  against  long  or  short 
positions  in  futures  contracts  relating  to 
Government  securities,  traded  on  a 
recognized  contract  market  approved  by 
the  Commodity  Futures  Trading 
Commission,  which  are  held  in  the 
proprietary  or  other  accounts  of  the 
broker  or  dealer.  The  value  of  the  lon^ 
or  short  positions  included  in  the 
categories  shall  be  determined  by  the 
contract  value  of  the  futures  contract 
held  in  the  account. 

[6]  The  provisions  of  Appendix  B  to 
Rule  15C3-1  (17  CFR  240. 15c3-lb)  will  in 
any  event  apply  to  the  positions  in 
futures  contracts. 
***** 

By  the  Commissian. 
Shirley  E.  Hollis, 

Assistant  Secretary, 
November  4, 1986. 

[FR  Doc.  8&-25566  Filed  11-13-86;  8:45  am] 

BILUNQ  CODE  8010-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 


29  CFR  Part  2619 


I 


Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Amepdment  Adopting 
Additional  Rates 


;  Amendment 
•      1 


agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule.       ' 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  December  1, 1986.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The  PBGC 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  December  1, 1989  and  will  remain 
in  effect  until  the  PBGC  issues  new 
interest  rates  and  factors. 

EFFECTIVE  DATE:  December  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Foster,  Attorney.  Corporate  Policy 
and  Regulations  Department.  Code 
35100,  Pension  BeneHt  Guaranty 
Corporation.  2020  K  Street  NW., 
Washington.  DC  20008.  202-778-8850 
(202-778-8859  for  TTY  and  TDD).  These 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  The 

PBGC's  regulation  on  the  valuation  of 
plan  beneHts  in  single>employer  plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Although  the 
amendments  to  Tide  IV  effected  by  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986  ("SEPPAA") 
change  significantly  the  rules  for 
terminating  single-employer  plans,  the 
valuation  rules  are  much  the  same. 
(SEPPAA  applies  to  all  plan 
terminations  initiated  on  or  after 
January  1, 1986.)  Under  amended  ERISA 
section  4041(c).  all  plans  wishing  to 
terminate  in  a  distress  termination  (like 
all  insufficient  plans  under  prior  law) 
must  value  guaranteed  benefits  and 
(new  under  SEPPAA)  beneBt 
commitments  under  the  plan  using  the 
formulas  set  forth  in  Part  2619.  Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  die  notice  given  to 
the  PBGC,  use  these  formulas  to  value 
benefit  commitments,  although  this  is 
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not  required.  (Such  plans  may  value 
benefit  commitments  that  are  payable  as 
annuities  on  the  basis  of  a  qualifying  bid 
obtained  from  an  insurer.) 

Appendix  B  in  Part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  November  1, 
1986  (51  PR  36690  (October  15. 1986)). 
Changes  in  the  Hnancial  and  annuity 
markets  now  require  a  decrease  in  those 
rates.  Accordingly,  this  amendment 
adds  to  Appendix  B  a  new  set  of  interest 
rates  and  factors  for  valuing  benefits  in 
plans  that  terminate  on  or  after 
December  1. 1986.  which  set  reflects  a 
decrease  of  Va  percent  in  the  immediate 
interest  rate  to  7V4  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  elective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  va'uaiioii  of 
benefits  in  plans  that  will  terminate  on 
or  after  December  1. 1986,  and  because 
no  adjustment  by  ongoing  plans  is 
required  by  this  amendment,  the  PBGC 
finds  that  good  cause  exists  for  making 
the  rates  set  forth  in  this  amendment 
effective  less  than  30  days  after 
publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291.  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI.  Title  29.  Code  of 


Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  Part  2619 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3),  4041  (b)  and  (c), 
4044.  4062  (b)  and  (c).  Pub.  L.  93-406.  86  Stat. 
1004, 1020. 1025, 1029,  as  amended  by  sees. 
403(1),  403(d).  402(a)(7),  Pub.  L.  96-364,  94  Stat. 
1302, 1301, 1299,  and  by  sees.  11007-11009, 
11011.  Pub.  L  99-272, 100  Stat.  244,  246,  253 
(29  U.S.C.  1302, 1341,  1344, 1362). 

2.  Rate  Set  65  of  Appendix  B  is  revised 
and  Rate  Set  66  of  Appendix  B  is  added 
to  read  as  follows:  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  Immediate  and 
Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "G,"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki.  ki,  k».  n,.  and  nt  are  defined  in 
\  2619.45. 


Rate  set 


For  plara  witti  a  vakjadon     •mmedate 

<»a«e  wvMly 

rate 


On  or  attar 


Betore         (percenQ 


65.. 
66.. 


11-1-86 
12-1-86 


12-1-86 


7  75 
7.50 


1.0700 
1.0675 


10575 
1.0550 


10400 
1.0400 


Kathleen  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  86-25690  Filed  ll-13-«6;  8:45  am] 

SnXMG  CODE  770t-«1-M 


29  CFR  Part  2676 

Valuation  of  Plan  AsseU  and  Plan 
Benefits  Following  Mass  Withdrawal: 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Assets 
and  Plan  Benefits  Following  Mass 
Withdrawal,  which  was  published  on 
March  25. 1986  (at  51  FR  10322).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  imder  sections 
4219{c){l)P)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  December  1986. 
EFFECTIVE  DATE:  December  1. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy.  Attorney, 


Corporate  Policy  and  Regulations 
Department  (35100),  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street. 
NW..  Washington.  DC  20006:  202-778- 
8850  (202-778-8859  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  efl'ects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


I 


I 


41300 


Federal  RegiitMr  /  Vol  51.  No.  220  /  Friday,  November  14.  1986  /  Rules  and  Regulations 


List  of  SabiacU  in  29  CFR  Part  267S 
Employee  beneHt  plans.  Pensions. 

In  consideration  of  the  foregoing,  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 


PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3).  4219(c)(1)(D), 
and  4281(b).  Pub.  L.  t3-406.  as  amended  by 
sections  403(1)  and  104(2)  (respectively),  Pub. 
L  96-384,  94  Stat.  1302. 1237-1238,  and  1281 


(1980)  (29  U.S.C.  1302(b)()).  13g9(c)(1)(D).  and 
1441(b)(1)). 

2.  In  9  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    IntarasL       I 


(c)  Interest  rates. 


For  »ilu«lion  dMn  occurmg  in 


The  values  4 


Dacantiai  1906 008875     008625     0.06375     008      007625      0.071»      0.07125      0.07125      0.07125      007125      0.065     0.065      0065     0.065      0065     00SS7S 


Kathlam  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  86-25339  Filed  11-13-86:  8:45  am) 
BMJJNQ  COOE  TTOa-OI-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  291b 

AvaHabHtty  to  ttie  Public  of  Defense 
Nuclear  Agency  (DNA)  Instructions 
and  Changes  Thereto 

agency:  DNA.  OSD.  DOD. 
ACnON:  Final  rule. 


summary:  This  rule  implements  DNA 
procedures  for  obtaining  by  the  public 
and  other  federal  agencies.  DNA 
instructions,  changes  to  instructions  and 
DNA  indexes  to  instructions  (DNA 
Instruction  5025.80,  AFRRI  Instruction 
S025.26N  and  Index  to  FC,  DNA 
Administration  Instruction  502S.8B). 

EFFECTIVE  DATE:  This  rule  will  be 
effective  December  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

For  further  information  contact:  Ms. 
Cheri  Abdelnour,  Defense  Nuclear 
Agency.  Public  Affairs  Office, 
Washington,  DC  20305-1000,  telephone 
(703)  325-7095. 

List  of  Subjects  in  32  CFR  Part  291b 

Availability  to  the  public.  Freedom  of 
Information. 

Accordingly,  Title  32  of  the  CHI  is 
amended  by  adding  Part  291b  to  read  as 
follows: 


PART  291b--AVAILABILITY  TO  THE 
PUBUC  OF  DEFENSE  NUCLEAR 
AGENCY  (DNA)  INSTRUCTIONS  AND 
CHANGES  THERETO 

Sec. 

291b.l     Ordering  DNA  issuances. 
Authority:  10  U.S.C.  133,  5  U.S.C.  552. 

§  291b.1    Ordering  DNA  issuances. 

(a]  The  DNA  issuances  published  in 
the  DNA  indexes  are  published  under 
the  following  subject  groups: 

1000 — Manpower,  Personnel  and  Reserve 

2000 — International  Programs 

3000 — Intelligence 

4000 — Logistics  and  Resources  Management 

5000 — General  Administration 

6000— Health  and  Medical 

7000 — Comptrollership 

DNA  Instruction  5025.80.  Index  to 

Administrative  PublicatioM 
AFRRI  Instruction  5025.26N.  Index  to  AFRRI 

Publications 
FC,  DNA  Instruction  5025.8B,  Index  to  FC. 

DNA  Administrative  Instruction 

(b]  Copies  of  DNA  indexes  and 
instructions  may  be  ordered  by 
telephone  or  letter.  The  commercial 
telephone  number  is  (703)  325-7095. 
Include  personal  or  company  name, 
street  address  or  post  office  box,  city, 
state,  country  (if  applicable)  and  zip 
code  when  submitting  requests.  Submit 
written  requests  to:  Defense  Nuclear 
Agency.  Public  Affairs  Office. 
Washington,  DC  20305-1000. 

(c]  This  service  is  provided  to  the 
public  and  to  federal  agencies  other 
than  the  Department  of  Defense.  DNA 
does  not  charge  for  requests  for  an 
index  and  one  instruction:  however,  fees 
for  larger  orders  are  determined  on  a 
case-by-case  basis. 

November  10, 1986. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  86-25694  Filed  11-13-86;  8:45  am] 
BILUNQ  COOC  M10-01-  I 


POSTAL  SERVICE 
39  CFR  Part  111 


Discontinuance  of  Post  Offices, 
Emergency  Suspension  of  Service, 
and  Station  and  Branch 
Discontinuance 


agency:  Postal  Service, 
action:  Final  rule. 


SUMMARY:  This  revision  to  existing  rules 
is  intended  to  conform  post  office 
closing  procedures  to  the  Postal 
Service's  new  management  structure, 
which  has  given  to  the  74  newly  created 
Field  Divisional  Offices  many  of  the 
duties  and  responsibilities  previously 
assigned  to  the  42  former  District 
Offices,  and  sharply  reduced  the  staffing 
of  the  five  Regional  Offices.  At  the  same 
time,  by  retaining  final  authority  over 
post  office  discontinuances  in  the  Senior 
Assistant  Postmaster  General, 
Operations  Support  Group,  the  revised 
rules  ensure  that  every  proposal  to  close 
or  consolidate  a  post  office  must  be 
approved  by  senior  management  at 
Postal  Service  Headquarters.  The 
revised  rules  carry  forward  the  wording 
and  intent  of  the  former  regulations 
concerning  which  types  of  actions  are 
covered  by  the  rules  concerning 
discontinuance  of  post  offices,  and 
explain  more  clearly  which  types  of 
circumstances  may  justify  the 
suspension  of  operations  at  a  post 
office.  Finally,  in  respense  to  public 
concern  regarding  the  discontinuance  of 
stations,  branches,  and  contractor 
operated  community  post  offices,  the 
revised  rules  require  that  such  actions 
must  be  reviewed  and  approved  by 
senior  level  management  at  Postal 
Service  Headquarters. 

EFFECTIVE  DATE:  December  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mario  Principe,  (202)  266-3538, 
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19. 1986.  the  Postal  Service  pd>Iiihed  in 
the  Fedenl  Regiatar  (51  PR  22S14)  a 
proposed  change  in  the  ndes  conoenuag 
the  discontinuanoe  of  post  offices,  hi 
resptMise  to  requests  to  extend  the  Kmw 
for  public  comment  on  this  proposal,  the 
deadline  for  comments  was  extended  to 
August  19. 1988  (51 FR  25371).  The  Postal 
Service  received  over  40  letters  of 
comment,  the  majority  of  which  stated 
the  writers'  opposition  to  the  closing  of  a 
particular  postal  facility,  or  to  the 
closing  of  small  post  offices  in  general. 
The  remaining  letters  addressed  more 
specific  aspects  of  the  proposed 
regulations,  in  several  cases  offenng 
suggestions  for  the  revision  of  particular 
sections.  Careful  consideration  has  been 
given  to  all  views  expressed  m  response 
to  the  mvitation  for  conanents,  and  in  a 
number  of  instances  the  prop<wed 
regulations  have  been  revised  hi 
response  to  ^te  suggestions  received. 

The  Postal  Service  notes  that  the  vast 
majority  of  those  cooHBents  whidi 
opposed  the  closing  of  a  particular 
faciHty  concerned  facilities  which  the 
Postal  Service  has  no  intent  to 
discontinue.  If,  in  the  fature  it  becomes 
necessary  to  consider  the 
discontinuance  of  any  of  these  facilities, 
the  Postal  Service  will  comply  with  the 
applicable  regulations.  With  regud  to 
comments  which  opposed  the  closing  of 
small  post  offices  generally,  the  Postal 
Service  points  out  that  the  perthwnt 
regulations  continue  to  require  decinons 
regarding  the  closing  or  coosoUdatian  of 
post  offices  to  be  made  on  an 
individualized  basis,  case  by  case,  a 
procedure  which  is  designed  to  preclude 
any  wdiolesale  closing  of  post  offices. 

As  originally  pnqxMed  (51  FR  22314), 
the  regulations  would  have  reqiared  the 
final  determination  on  eadi  post  office 
closing  or  consolidation  to  be  made  by 
the  Assistant  Postmaster  General, 
Delivery  Services  Department,  the 
officer  most  directly  concerned  with  the 
retail  and  ddivery  c^ierations  of  post 
offices.  At  least  eight  of  the  comments 
on  the  proposed  r^ulations  insisted  that 
this  decisionmaking  autfiority  diODld  be 
retained  at  a  higher  level  of  Postal 
Service  managCTnent  in  order  to  ensure 
the  consistent  appUcation  of  nationwide 
policies  and  bolster  public  ccmfidence  in 
the  fairness  of  the  administrative 
process.  The  Postal  Service  agrees  that 
the  discontinuance  of  a  post  office  is 
frequently  a  matter  of  significant 
concern  to  the  members  of  the  affected 
community,  and  has  accordingly  revised 
the  pertinent  portions  of  the  regulations 
to  provide  that  the  final  authority  over 
any  proposal  to  discontinue  a  post  office 
will  reside  in  the  Senior  Assistant 


Postmaster  General  Operatioas  Sopport 
Groiqi. 

In  the  same  vein,  four  comments 
expressed  concera  diat  the  elinrination 
of  the  intermediate  review  of  proposals 
at  the  district  and  regional  levris  of 
postal  management  would  create 
disparity  in  the  application  of  national 
policies.  With  regnd  to  these  concerns, 
the  Postal  Service  pomts  out  ftat  the 
elnnination  of  these  intermediate  levels 
of  review  is  necessary  to  reflec:  iha  new 
management  structure  of  the  Postal 
Service  whidi  has  aboUshed  the  fonner 
District  CMfices  and  placed 
responsibility  and  authority  over 
matters  forraeriy  handled  at  the  district 
level  in  tiie  new  Field  Divisional  Offices. 
As  reorganized,  moreover,  the  staffing  of 
the  Regional  Offices  has  been  ^arply 
reduced,  and  those  offices  are  no  loiter 
equipped  to  provide  any  significant 
input  regarding  a  proposal  to 
discontimie  a  post  office.  The  Postal 
Service  believes,  moreover,  that 
retaining  final  authority  over  the 
discontinuance  of  poet  offices  in  the 
Senior  Assistant  Postmaster  General 
Operations  Support  Grot^i,  will  ensure 
the  consistent  application  of  IHwtal 
Service  pohcies  and  regulations  <m  a 
nationwide  basis.  In  addition,  the  Postal 
Service  considers  that  the  creation  of 
direct  lines  of  communication  regarding 
these  matters  between  Headquarters 
and  the  Field  Divisional  Offices  will 
prevent  unwarranted  delays  in  the 
consideration  (rfpost  office 
discontinuance  proposals,  and  will 
permit  the  Senior  Assistant  Postanaster 
General  to  make  a  timely  determination 
whether  a  particular  proposal  should  be 
approved,  disapinoved.  or  returned  to 
the  appropriate  Field  EHvisional  Office 
for  additional  review  or  the  gathering  of 
additional  information. 

Two  comments  took  exception  to  dw 
proposed  wordmg  of  113.234g.  which 
reformulates  the  notice  which  must  be 
contuned  in  any  initial  written  proposal 
to  discontinue  a  post  office  whidi  is 
posted  for  public  comment  TIk 
commenters  were  ctHicemed  tiiat  the 
new  wording  would  impnqierly  restrict 
the  appellate  role  of  the  Postal  Rate 
Comniisaion.  To  the  contrary,  as 
explained  in  the  Postal  Service's  original 
proposal  <51  FR  22314),  tiie  revision  m 
the  wording  of  the  prescribed  notice  is 
intoided  solely  to  prevent  premature 
appeals  to  the  Postal  Rate  Commission 
at  the  initial  stages  of  Ae  administrative 
process,  before  the  Postal  Service  has 
determined  whether  or  not  it  wishes  to 
discontinue  a  particular  office.  As 
provided  by  statute,  39  U.S.C.  404(b)(5), 
the  right  to  appeal  a  post  office 
discontinuance  to  the  Postal  Rate 


Coniraiasioa  becomes  effective  only 
after  the  Postal  Service  Ims  made  a 
written  detonnnatian  to  close  or 
consolidate  ffae  post  oBice,  and  nade 
that  deteimiuation  avaSable  to  the 
persons  served  by  the  office,  fai 
accordance  with  a  soggeation  oontained 
in  a  dihdooBUBeatooBoemingdw 
revised  notice,  however,  the  proposed 
wording  of  113.234g  has  been  revised  to 
give  the  customers  of  a  post  office  under 
consideratian  for  diiiunilhiMMiiii 
advance  notice  of  the  atotatoiy  tue 
lunit  on  appeals  which  will  ^iply  if  the 
Postal  Service  makes  a  final 
determination  to  close  or  consolidate 
the  post  office. 

Approximately  half  of  the  conmeBto 
received  voiced  opposition  to  the 
propoosed  wording  of  111211, 
concerning  the  types  of  actions  covered 
by  the  regulatiaaB  concemii^ 
disnontinnance  of  post  offices.  As 
origmally  proposed  (51  FR  22315).  this 
section  would  have  stated  explioitiy  that 
the  regulations  are  not  mtended  to  apply 
to  actions  regarding  statians,  branches, 
or  contractor  operated  Esdlities  such  as 
community  poat  offices.  The  comments 
regarding  113.211  demonstrated  the  need 
for  dari&ation  on  this  point  Several  of 
these  comments  requested  that  actions 
regarding  stations,  brandies,  and 
contasctor  operated  fadUties  not  be 
removed  from  coverage  under  the 
current  appeals  process,  while  other 
commento  suggested  Uiat  the  scope  of 
the  cmrent  regulations  should  be 
expanded  to  epfiy  to  the  closing  of  such 
facilities.  Bodi  groiqis  of  commenters 
expressed  the  concern  that  specifically 
omitting  stations,  branches,  and 
contractor  operated  ooomiunity  post 
offices  from  coverage  under  the 
proposed  regulations  wtwld  encourage 
the  arfaitraiy  dosing  of  such  facilities  by 
local  postal  officials. 

The  Postal  Service  has  carefully 
considered  all  the  commenta  regarding 
the  scope  of  the  proposed  regulations, 
and  has  oondnded  diat  it  is  appropriate 
to  carry  forward  the  wording  and  intent 
of  the  current  legnlatians.  As  die  Postal 
Service  explained  when  it  first  adopted 
the  current  procedures  for 
discontmuance  of  post  offices  (42  FR 
59062:  November  IS.  1977).  dtese 
regulatimis  were  intended  to  apply 
solely  to  any  dedston  to  dose  or 
consohdate  a  post  office,  not  to  actions 
regarding  statims.  branches,  or 
contracts  operated  tadlities  such  as 
community  post  offices.  Postal  statutes 
and  regulations  have  consistently 
distinguished  between  post  offices  and 
subordinate  facihUes  such  as  stations, 
branches,  and  contract  units.  Decisions 
regarding  subordinate  facilities, 
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moreover,  have  been  made  in  a  more 
Rexible  and  decentralized  fashion  than 
decisions  concerning  post  offices,  with 
the  result  that  stations,  branches,  and 
contract  facilities  tend  to  be  established, 
discontinued,  or  changed  more 
frequently  than  post  ofHces.  Whether  in 
an  urban  or  rural  setting,  the  Postal 
Service  believes  it  is  essential  to 
maintain  thiS  flexibility  regarding  the 
location  of  subordinate  facilities, 
because  it  permits  the  Postal  Service  to 
provide  its  customers  with  ready  access 
to  essential  postal  services,  consistent 
with  reasonable  economies  of  postal 
operations. 

The  Postal  Service  believes,  moreover, 
that  it  would  be  especially  inappropriate 
to  apply  the  lengthy  and  detailed 
procedures  for  the  discontinuance  of 
post  offices  to  contractor  operated 
facilities,  including  community  post 
offices.  The  contract  for  the  operation  of 
such  a  facility  may  be  terminated  by  the 
contractor  upon  30  days'  notice,  a 
circumstance  which  would  allow 
insufficient  time  to  satisfy  even  the 
preliminary  notice  requirements  of  39 
U.S.C.  404(b).  let  alone  permit  the 
solicitation  and  review  of  customer 
comments  or  the  consideration  of  a 
formal  appeal.  It  is  not  unlikely,  in 
addition,  that  widening  the  scope  of  the 
regulations  to  include  contract  facilities 
would  hamper  the  Postal  Service's 
efforts  to  negotiate  reasonable  terms  for 
the  operation  of  a  unit,  or  to  require 
satisfactory  contract  performance,  by 
permitting  the  contractor  to  use  the 
appeals  process  as  an  additional  forum 
for  the  litigation  of  contract  disputes. 

The  Postal  Service  accordingly 
believes  that  it  would  be  improper  and 
unwise  to  expand  the  coverage  of  the 
regulations  concerning  the 
discontinuance  of  post  offices  to  include 
actions  regarding  stations,  branches, 
and  contract  facilities.  It  must  be  noted, 
however,  that  the  Postal  Service  shares 
the  concern,  expressed  in  the  comments 
on  the  proposed  regulations,  that 
subordinate  facilities  should  not  be 
closed  for  arbitrary  or  unsatisfactory 
reasons.  Consistent  with  this  view,  the 
proposed  regulations  have  been  revised 
by  the  addition  of  113.41  and  113.42  to 
require  that  a  Field  Division  General 
Manger/Postmaster  who  determines 
that  it  is  necessary  to  discontinue  the 
operation  of  a  classified  station  or 
branch  operated  by  Postal  Service 
employees,  or  a  contractor  operated 
community  post  office,  must  provide 


immedate  written  notice  of  the  reasons 
for  that  proposed  action  to  the  Senior 
Assistant  Postmaster  General. 
Operations  Support  Group.  No  final 
action  on  any  such  proposed  closing 
may  then  be  taken  without  the  approval 
of  the  Senior  Assistant  Postmaster 
General.  The  Postal  Service  believes 
that  establishing  this  separate  procedure 
for  the  review  of  station,  branch,  and 
community  post  office  closings  by  senior 
level  Headquarters  management  will 
provide  adequate  safeguards  against  the 
unjustified  closing  of  subordinate 
facilities,  while  preserving  essential 
management  flexibility. 

For  the  reasons  given,  the  Postal 
Service  adopts  the  following  final 
regulations  on  this  subject  as 
amendments  to  the  Domestic  Mail 
Manual,  which  it  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  b  39  CFR  Part  111 

Postal  service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
111  is  revised  to  read  as  follows: 

Authority:  5  U.S,C.  552(a);  39  U.S.C.  101. 
401,  404,  407,  408,  3001-3011,  3201-3219,  3403- 
3406.  3621.  5001. 

PART  113— SERVICE  IN  POST  OFFICES 

2.  Sections  113.2  and  113.3  are  revised; 
sections  113.4  through  113.8  are 
redesignated  113.5  through  113.9;  and 
new  113.4  is  added  reading  as  follows: 

113.2  DiscontinuBnce  of  Post  Offices. 

.21    Introduction 

.211    Coverage.  This  part  establishes 
the  rules  that  govern  the  Postal  Service's 
consideration  of  whether  an  existing 
post  office  should  be  discontinued.  The 
rules  cover  any  proposal  to  replace  a 
post  office  with  a  community  post  office, 
station,  or  branch  through  consolidation 
with  another  post  office,  as  well  as  any 
proposal  to  discontinue  a  post  office 
without  providing  a  replacement  facility. 

.212    Requirements  of  Law.  Under  39 
United  States  Code  (U.S.C.)  404(b),  any 
decision  to  close  or  consolidate  a  post 
office  must  be  based  on  certain  specific 
criteria.  These  include  the  effect  on  the 
community  served;  the  effect  on 
employees  of  the  post  office;  compliance 
with  Government  policy  established  by 
law  that  the  Postal  Service  shall  provide 
a  maximum  degree  of  effective  and 
regular  postal  services  to  rural  areas. 


communities,  and  small  towns  where 
post  offices  are  not  self-sustaining;  the 
economic  savings  to  the  Postal  Service; 
and  any  other  factors  determined  to  be 
necessary  by  the  Postal  Service.  In 
addition,  certain  mandatory  procedures 
apply:  I 

a.  The  public  must  be  given  60  days 
notice  of  a  proposed  action  in  order  to 
enable  the  persons  served  by  a  post 
office  to  evaluate  the  proposal  and 
provide  comments. 

b.  Any  final  determination  to  close  or 
consolidate  a  post  office,  after  public 
comments  are  received  and  taken  into 
account,  must  be  made  in  writing  and 
must  include  findings  covering  all  of  the 
required  considerations. 

c.  The  written  determination  must  be 
made  available  to  the  persons  served  by 
the  office  at  least  60  days  before  the 
discontinuance  takes  effect. 

d.  Within  the  first  30  days  after  the 
written  determination  is  made  available, 
any  person  regularly  served  by  the 
affected  post  office  may  appeal  the 
decision  to  the  Postal  Rate  Commission. 

e.  The  Commission  may  affirm  the 
determination  of  the  Postal  Service  or 
return  the  matter  for  further 
consideration  but  may  not  modify  the 
determination. 

f.  The  Commission  is  required  by  39 
U.S.C.  404(b)(5)  to  make  a  determination 
on  the  appeal  no  later  than  120  days 
after  receiving  the  appeal. 

g.  A  summary  table  of  the  notice  and 
appeal  periods  under  the  statute  or 
these  regulations  appears  in  Exhibit 
113.212. 

.213    Additional  Requirements. 
Section  113.2  includes:  (a)  Rules  to 
ensure  that  the  community's  identity  as 
a  postal  address  will  be  preserved  and 
(b)  rules  for  consideration  of  a  proposed 
discontinuance  and  for  its 
implementation  if  approved.  These  rules 
are  designed  to  ensure  that  the  reasons 
which  lead  a  Field  Division  General 
Manager/Postmaster,  to  propose  tAe 
discontinuance  of  a  particular  post 
office  are  fully  articulated  and  disclosed 
at  a  stage  that  will  enable  customer 
participation  to  make  a  helpful 
contribution  toward  the  final  decision. 

.22    Preservation  of  Community 
Address 

.221    Policy.  The  Postal  Service 
permits. the  use  of  a  community's 
separate  address  to  the  extent 
practicable. 
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Exhibit  113.212 


-222    Assignment  of  ZIP  Code.  The 
ZIP  Code  for  each  address  formerly 
served  from  the  discontiniied  post  office 
ordinarily  should  be  the  ZIP  Code  of  the 
facility  providing  rq>lacemait  service  to 
that  address.  In  appropriate 
circumstances,  the  ZIP  Code  originally 
assigned  to  the  discontinued  post  office 
may  be  retained  if  the  teq>onsible  Field 
Division  General  Manager/Postmaster 
submits  a  request  with  justification  to 
the  Office  of  Address  InfcMination 
Systems,  Headquarters,  before  the 
proposal  to  discontinue  the  post  office  is 
posted. 

a.  In  the  case  of  a  consolidation,  the 
ZIP  Code  provided  for  the  replacement 
community  post  office,  station,  or 
branch  ivill  be  (1)  either  the  ZIP  Code 
originally  assigned  to  the  discontinued 
post  office  or  (2)  the  ZIP  Code  of  the 
replacement  facihty's  parent  post  office. 


whichever  provides  the  most 
expeditious  distribution  and  delivery  of 
mail  addressed  to  the  customers  of  the 
replacement  facility. 

b.  If  the  ZIP  Code  is  changed  and  the 
parent  post  office  is  a  multi-ZIP  Coded 
office,  the  ZIP  Code  must  be  that  of  the 
delivery  area  within  which  the  facility  is 
located. 

.223    Post  Office  Name  in  Address.  If 
all  of  the  delivery  addresses  using  the 
name  of  the  post  office  to  be 
discontinued  are  assigned  the  same  ZIP 
Code,  each  customer  may  continue  to 
use  the  name  of  the  discontinued  post 
office  in  his  address,  instead  of  changing 
to  or  adding  the  name  of  the  post  office 
from  w^ich  delivery  is  provided  after 
the  discontinuance. 

.224    Name  of  Facility  Established  By 
Consolidation.  If  a  post  office  to  be 
discontinued  is  to  be  consolidated  with 


one  or  more  other  post  offices,  by 
establishing  in  the  place  of  the 
discontinued  post  office,  a  community 
post  office,  classified  or  contract  station, 
or  branch  affiliated  with  another  post 
office  involved  in  the  consolidation,  the 
name  of  the  replacement  unit  will  be  the 
same  as  the  name  of  the  discontinued 
post  office. 

.225    Listing  of  Discontinued  Post 
Offices.  The  name  of  all  post  offices 
discontinued  after  March  14, 1977,  are 
listed  in  an  appropriate  manner  in 
Postal  Service  official  directories,  such 
as  Publication  65,  National  Five-Digit 
ZIP  Code  and  Post  Office  Directory,  for 
mailing  address  purposes  only.  The  ZIP 
Code  listed  for  discontinued  offices  will 
be  assigned  in  accordance  with  113.2. 

.23    Initial  Proposal 

.231    General.  If  Field  Division 
General  Manager/Postmaster  believes 
that  the  discontinuance  of  a  post  office 
within  his  or  her  responsibility  may  be 
warranted,  the  Field  Division  General 
Manager/Postmaster 

a.  Must  apply  the  standards  and 
procedures  in  113.23  and  113.24. 

b.  Must  investigate  the  situation. 

c.  May  propose  that  the  post  office  be 
discontinued. 

.232    Consolidation.  The  proposed 
action  may  include  a  consolidation  of 
post  offices  to  substitute  a  community 
post  office  or  a  classified  or  contract 
station  or  branch  for  the  discontinued 
post  office: 

a.  If  the  communities  served  by  two  or 
more  post  offices  are  being  merged  into 
a  single  incorporated  village,  town,  or 
city;  or 

b.  If  providing  a  replacement  facility 
is  necessary  to  maintain  regular  and 
effective  service  to  the  area  served  by 
the  post  office  being  considered  for 
discontinuance. 

-233    Views  of  Postmasters.  Whether 
the  discontinuance  under  consideration 
involves  a  consolidation  or  not,  the  Field 
Division  General  Manager/Postmaster 
must: 

a.  Discuss  the  matter  with  the 
postmaster  (or  the  offlcer-in-charge.  if 
there  is  a  vacancy  in  the  postmaster 
position)  of  the  post  office  being 
considered  for  discontinuance,  and  with 
the  postmaster  of  any  other  post  office 
that  would  be  affected  by  the  change; 
and 

b.  Encourage  these  officials  to  submit 
their  comments  and  suggestions  in 
writing  to  be  made  part  of  the  record  for 
further  consideration  and  review  of  the 
proposal. 

.234    Preparation  of  Written 
Proposal.  The  Field  Division  General 
Manager/Postmaster  must  gather  and 
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preserve  for  the  record  all 
documentation  used  to  assess  the 
proposed  change.  If  the  Field  Division 
General  Manager/Postmaster  believes 
the  proposed  action  is  warranted,  he  or 
she  must  prepare  a  document  entitled, 
"Proposal  to  [Close]  [Consolidate]  the 
[Name]  Post  Office."  This  document 
must  provide  a  description  and  analysis 
of  the  proposal  that  is  sufficient  to 
disclose  both  to  higher  management  and 
to  the  persons  served  by  the  affected 
post  office  the  nature  and  justiHcation  of 
the  proposed  changes  in  service.  The 
written  proposal  must  address  each  of 
the  following  matters  in  separate 
sections: 

a.  Responsiveness  to  Community 
Postal  Needs.  The  proposal  must  take 
into  account  the  policy  of  the 
Government,  as  established  by  law,  that 
the  Postal  Service  shall  provide  a 
maximum  degree  of  effective  and 
regular  postal  services  to  rural  areas, 
communities,  and  small  towns  where 
post  offices  are  not  self-sustaining.  The 
proposal  should  contrast  the  services 
available  before  and  after  the  proposed 
change;  should  describe  how  the 
changes  respond  to  the  postal  needs  of 
the  persons  served  by  the  post  office; 
and  should  highlight  any  particular 
aspects  of  service  that  might  be  less 
advantageous  to  the  persons  served  as 
well  as  those  that  would  be  more 
advantageous. 

b.  Effect  on  Community.  The  proposal 
must  include  an  analysis  of  the  effect 
that  the  proposed  discontinuance  might 
have  on  the  community  served  by  the 
affected  post  office.  The  application  of 
the  requirements  in  113.22  must  be 
discussed  and  taken  into  account. 

c.  Effect  on  Employees.  The  written 
proposal  must  include  a  summary  of  the 
contemplated  effect  of  the  proposed 
change  on  the  postmaster  and  any 
supervisors  and  other  employees  of  the 
post  office  proposed  for  discontinuance. 
(The  Field  Division  General  Manager/ 
Postmaster  must  suggest  measures  to 
comply  with  personnel  regulations 
related  to  the  discontinuance  and 
consolidation  of  post  offices.) 

d.  Economic  Savings.  The  proposal 
must  include  an  analysis  of  the 
economic  savings  to  be  gained  by  the 
Postal  Service  from  the  proposed  action, 
including  the  cost  or  savings  expected 
from  each  of  the  major  factors 
contributing  to  the  overall  estimate. 

e.  Other  Factors.  The  proposal  should 
include  an  analysis  of  any  other  factors 
that  the  Field  Division  General 
Manager/Postmaster  determines  are 
necessary  to  a  complete  evaluation  of 
the  proposed  change,  to  be  weighed  in 
favor,  or  to  be  weighed  against  the 
proposed  action. 


f.  Summary.  The  proposal  must 
include  a  summery  that  explains  why 
the  proposed  action  is  considered 
necessary,  including  an  assessment  of 
how  those  factors  supporting  the  need 
for  the  proposed  change  outweigh  any 
negative  factors.  In  taking  competing 
considerations  into  account,  the  need  to 
provide  regular  and  effective  service 
must  be  paramount. 

g.  Notice.  The  proposal  must  include 
the  following  notice: 

THIS  IS  A  PROPOSAL.  IT  IS  NOT  A 
HNAL  DETERMINATION  TO  [CLOSE] 
[CONSOUDATE]  THIS  POST  OFHCE. 

If  a  final  determination  is  made  to 
[close]  [consolidate]  this  post  office, 
after  public  comments  on  this  proposal 
are  received  and  taken  into  account,  a 
notice  of  that  final  determination  will  be 
posted  in  this  post  office. 

The  final  determination  will  contain 
instructions  on  how  affected  customers 
may  appeal  that  decision  to  the  Postal 
Rate  Commission.  Any  such  appeal 
must  be  received  by  the  Commission 
within  30  days  of  the  posting  of  the  final 
determination. 

.24    Notice,  Public  Comment,  and 
Record. 

.241    Posting  Proposal  and  Comment 
Notice.  A  copy  of  the  written  proposal, 
together  with  a  signed  invitation  for 
comments,  must  be  prominently  posted 
in  each  post  offlce  that  would  be 
affected.  The  invitation  for  comments 
must: 

a.  Include  a  request  that  interested 
persons  provide  written  comments 
within  60  days,  to  a  stated  address, 
offering  specific  opinions  and 
information,  favorable  or  unfavorable, 
regarding  the  potential  effect  of  the 
proposed  change  on  postal  services  and 
on  the  community; 

b.  Indicate  that  copies  of  the  proposal 
with  attached  optional  comment  forms 
are  available  upon  request  in  the 
affected  post  offices;  and 

c.  Provide  a  name  and  telephone 
number  to  call  for  further  information 
and  questions. 

.242    Proposal  and  Comment  Notice. 
The  following  is  a  sample  format  which 
may  be  used  for  the  proposal  and 
comment  notice: 

Proposal  to  [Close]  [Consolidate]  the  [Name] 
Post  Office  and  Optional  Comment  Form 

Attached  is  a  proposal  that  we  are 
considering  to  attempt  to  provide  your 
community's  postal  service  more 
economically  and  efficiently,  while  also 
providing  regular  and  effective  service. 
Please  read  the  proposal  carefully  and  then 
let  us  have  your  comments  and  suggestions.  If 
you  choose,  you  may  use  the  form  provided 
below.  Your  comments  will  be  carefully 
considered  and  will  be  made  part  of  a  public 


record.  If  you  use  the  form  provided  below 
and  need  additional  room,  please  attach 
additional  sheets  of  paper.  Return  the 
completed  form  to 

by   . 

In  considering  this  proposal,  if  you  have 
any  questions  you  want  to  ask  a  postal 

official,  you  may  call  _. ,  whose 

telephone  number  is 

I.  Effect  on  Your  Postal  Services 

Please  describe  any  favorable  or 
unfavorable  effects  which  you  believe  the 
proposal  would  have  on  the  regularity  or 
effectiveness  of  your  postal  service. 

II.  Effect  on  Your  Community 

Please  describe  any  favorable  or 
unfavorable  effects  which  you  believe  the 
proposal  would  have  on  your  community. 

III.  Other  Comments    < 

Please  provide  any  other  views  or 
information  which  you  believe  the  Postal 
Service  should  consider  in  deciding  whether 
to  adopt  the  proposal. 

(Date) 

(Signature  of  Postal  Customer) 

(Mailing  Address) 

(City)  (State)  (ZIP  Code) 

.243    Other  Steps.  In  addition  to 
providing  notice  and  inviting  comment, 
the  Field  Division  General  Manager/ 
Postmaster  will  take  any  other  steps 
considered  necessary  to  ensure  that  the 
persons  served  by  the  post  o^ice 
affected  understand  the  nature  and 
implications  of  the  proposed  action  (e.g., 
meeting  with  community  groups  and 
following  up  on  comments  received 
which  seem  to  be  based  on  incorrect 
assumptions  or  information).  Note: 

a.  If  oral  contacts  develop  views  of 
information  not  previously  documented, 
whether  favorable  or  unfavorable  to  the 
proposal,  the  Field  Division  General 
Manager/Postmaster  should  encourage 
persons  offering  the  views  or 
information  to  provide  written 
comments,  in  order  to  preserve  them  for 
the  record. 

b.  The  Field  Division  General 
Manager/Postmaster  may  not  rely,  as  a 
factor  in  making  his  or  her  decision, 
upon  communications  received  from 
anyone  unless  submitted  in  writing  for 
the  record. 

.244    Record.  The  Field  Division 
General  Manager/Pbstmaster  must 
maintain  as  part  of  the  record  for  his  or 
her  consideration  and  for  review  by  the 
Senior  Assistant  Postmaster  General, 
Operations  Support  Group,  all  of  the 
documentation  gathered  concerning  the 
proposed  change.  Note: 
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a.  The  record  must  include  all 
information  that  the  Field  Division 
General  Manager/Postmaster  has 
considered,  and  the  decision  must  stand 
on  the  record.  No  information  or  views 
submitted  by  customers  may  be 
excluded,  whether  or  not  it  tends  to 
support  the  proposal. 

b.  The  docket  number  assigned  to  the 
proposal  must  be  the  ZIP  Code  of  the 
office  proposed  for  closing  or 
consideration. 

c.  The  record  must  include  a 
chronological  index  in  which  each 
document  contained  is  identified  and 
numbered  as  filed. 

d.  As  written  communications  are 
received  in  response  to  the  public  notice 
and  invitation  for  comments,  they  will 
be  included  in  the  record. 

e.  A  complete  copy  of  the  record  must 
be  available  for  public  inspection  during 
normal  office  hours  at  the  post  office 
proposed  for  discontinuance  or  at  the 
post  office  providing  alternative  service, 
if  the  office  to  be  discontinued  was 
temporarily  suspended  in  accordance 
with  113.3,  Emergency  Suspension  of 
Service,  beginning  no  later  than  the  date 
upon  which  notice  is  posted  and 
extending  through  the  comment  period. 

f.  Copies  of  documents  in  the  record 
shall  be  provided  upon  request  and 
(except  for  the  proposal  and  comment 
form)  payment  of  fees  prescribed  by 
352.8  of  the  Administrative  Support 
Manual. 

.25    Consideration  of  Public  Comments 
and  Final  Local  Recommendation 

.251    Analysis  of  Comments.  Alier 
waiting  not  less  than  60  days  after 
notice  has  been  posted  in  accordance 
with  113.241,  the  Field  Division  General 
Manager/Postmaster  will  prepare  an 
analysis  of  the  public  comments 
received,  to  aid  his  or  her  consideration, 
and  for  inclusion  in  the  record.  If 
possible,  comments  subsequently 
received  should  also  be  included  iij  the 
analysis.  The  analysis  should  list  and 
briefly  describe  each  of  the  points  which 
appear  favorable  to  the  proposal  and 
each  of  the  points  which  appear 
unfavorable  to  the  proposal,  and  should 
identify  to  the  extent  possible  how 
many  comments  supported  each  point 
listed. 

.252    Reevaluation  of  Proposal.  Upon 
completion  of  the  analysis,  the  Field 
Division  General  Manager/Postmaster 
will  review  the  proposal  and  reevaluate 
all  of  the  tentative  conclusions 
previously  made  in  light  of  the 
additional  information  and  views 
received  from  the  public  and  included  in 
the  record. 

a.  Discontinuance  not  warranted.  If 
the  Field  Division  General  Manager/ 


Postmaster  decides  not  to  proceed  with 
the  proposed  discontinuance,  the  Field 
Division  General  Manager/Postmaster 
will  post  in  the  post  office  considered 
for  discontinuance,  a  notice  that  the 
proposed  closing  or  consolidation  has 
been  determined  not  to  be  warranted, 
b.  Discontinuance  warranted.  If  the 
Field  Division  General  Manager/ 
Postmaster  decides  that  the  proposed 
discontinuance  is  justified,  the 
appropriate  sections  of  the  proposal  will 
be  revised  taking  into  account  the 
comments  received  from  the  public. 
Upon  completing  the  necessary 
revisions,  the  Field  Division  General 
Manager/Postmaster  will: 

(1)  Forward  the  revised  proposal 
together  with  the  entire  record  to  the 
Senior  Assistant  Postmaster  General, 
Operations  Support  Group,  for  final 
review. 

(2)  Attach  a  certification  that  all 
documents  included  in  the  record  are 
originals  or  true  and  correct  copies. 

.26    Postal  Service  Decision 

.261    General.  The  Senior  Assistant 
Postmaster  General,  Operations  Support 
Group  or  an  authorized  designee  shall 
review  the  Field  Division  General 
Manager/Postmaster's  proposal.  This 
review,  and  the  decision  on  the 
proposal,  must  be  based  on  and 
supported  by  the  record  developed  by 
the  Field  Division  General  Manager/ 
Postmaster.  At  the  discretion  of  the 
Senior  Assistant  Postmaster  General, 
the  Field  Division  General  Manager/ 
Postmaster  may  be  instructed  to  provide 
additional  information  to  supplement 
the  record.  Each  such  instruction,  and 
the  response,  shall  be  added  to  the 
record.  The  decision  on  the  Field 
Division  General  Manager/Postmaster's 
proposal,  which  shall  also  be  added  to 
the  record,  may  approve  or  disapprove 
the  proposal,  or  return  it  for  further 
action  as  set  forth  below. 

.262    Approval.  The  Senior  Assistant 
Postmaster  General  or  an  authorized 
designee  may  approve  the  Field  Division 
General  Manager/Postmaster's 
proposal,  with  or  without  making  further 
revisions.  If  approved,  the  term  "Final 
Determination"  is  substituted  for 
"Proposal"  in  the  title.  A  copy  of  the 
Final  Determination  shall  be  provided  to 
the  Field  Division  General  Manager/ 
Postmaster.  The  Final  Determination 
shall  constitute  the  determination  of  the 
Postal  Service  for  the  purposes  of  39 
U.S.C.  404(b].  Each  Final  Determination 
must  include  the  following  notices: 

(1)  Supporting  Materials.  Copies  of  all 
materials  upon  which  this  Final 
Determination  is  based  are  available  for 
public  inspection  at  the  (Name)  Post 
Office  during  normal  office  hours. 


(2)  Appeal  Rights.  This  Final 
Determination  to  (close)  (consolidate) 
the  (Name)  Post  Office  may  be  appealed 
by  any  person  serviced  by  that  office  to 
the  Postal  Rate  Commission.  1333  H 
Street,  NW..  Suite  300,  Washington,  DC 
2036a-0001.  Any  appeal  must  be 
received  by  the  Commission  within  30 
days  of  the  date  this  Final 
Determination  was  posted.  If  an  appeal 
is  filed,  copies  of  appeal  documents 
prepared  by  the  Postal  Rate 
Commission,  or  the  parties  to  the 
appeal,  will  be  made  available  for 
public  inspection  at  the  (name)  Post 
Office  during  normal  office  hours. 

.263    Disapproval.  The  Senior 
Assistant  Postmaster  General  or  an 
authorized  designee  may  disapprove  the 
Field  Division  General  Manager/ 
Postmaster's  proposal,  and  return  it  and 
the  record  to  the  Field  Division  General 
Manager/Postmaster  with  written 
reasons  for  disapproval.  The  Field 
Division  General  Manager/Postmaster 
will  post  a  notice  that  the  proposed 
closing  or  consolidation  has  been 
determined  not  warranted  in  each  office 
where  notices  were  posted  under  113.2. 

.264    Return  for  Further  Action.  The 
Senior  Assistant  Postmaster  General  or 
an  authorized  designee  may  return  the 
Field  Division  General  Manager/ 
Postmaster's  proposal  with  written 
instructions  to  give  additional 
consideration  to  specific  matters  in  the 
record,  or  to  obtain  additional 
information.  All  such  instructions  shall 
be  included  in  the  record. 

.265    Public  File.  A  copy  of  each  Final 
Determination,  and  a  copy  of  each 
disapproval  of  a  Field  Division  General 
Manager/Postmaster's  proposal  shall  be 
placed  on  file  in  the  Postal  Service 
Headquarters  Library. 

.27    Implementation  of  Final 
Determination 

.271    Notice  of  Final  Determination 
to  Discontinue  Post  Office. 

a.  The  Field  Division  General 
Manager/Postmaster  will  provide  notice 
of  the  Final  Determination  by  posting  a 
copy  prominently  in  the  affected  post 
office  or  offices.  The  date  of  posting 
shall  be  noted  on  the  first  page  of  the 
posted  copy  as  follows:  "Date  of  posting: 

.  19 ".  The  Field 

Division  General  Manager/Postmaster 
will  notify  the  Senior  Assistant 
Postmaster  General,  Operations  Support 
Group  in  writing  of  the  date  of  posting. 

b.  The  Field  Division  General 
Manager/Postmaster  will  ensure  that  a 
copy  of  the  completed  record  is  made 
available  for  public  inspection  during 
normal  office  hours  at  the  post  office  or 
offices  where  the  Final  Determination  is 
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posted,  bflgiHiiing  on  &e  poking  date 
and  exteaduw  for  a  period  of  SO  days. 

c.  Copies  oi  docaraents  in  t^  mcord 
must  be  provided  upon  request  and 
payaient  of  fees  ^escribed  by  352.6  of 
4heASM. 

^72   impiemeatatioB  of 
Determinations  Not  Appealed.  If  no 
appeal  is  filed  pursuant  to  39  U.S.C. 
404(bM&).  tlie  official  closing  date  of  the 
o^ice  will  be  published  in  tlie  Postal 
Bulletin  effective  the  first  Saturday.  90 
days  after  the  Finai  Detetnuaation  was 
posted.  A  Field  Division  General 
Manager /Postnaster  may  request 
approval  of  a  different  date  for  official 
discontinuance  by  including  die  request 
with  the  document  submitted  to  the 
Senior  Assistant  Postmaster  General. 
However,  the  post  office  may  not  be 
discontinued  sooner  than  60  days  after 
the  notice  required  by  113.271  is  posted. 


.273    Actions  During  Appeal 

a.  Implementation  of  DiscoaUnuance. 
If  an  appeal  is  filed,  the  affected  post 
office  may  be  discontinued,  prior  to  final 
disposition  of  the  appeal  only  by 
direction  of  the  Senior  Assistant 
Postmaster  General.  Operations  Support 
Group.  However,  the  post4)ffice  may  not 
be  discontinued  sooner  than  90  days 
after  the  notice  required  by  113.271  is 
posted. 

b.  Display  of  Appeal  Documents.  The 
Rate  Application  Division,  Law 
Department,  Headquarters  will  provide 
the  Field  Division  General  Manager/ 
Postmaster  with  copies  of  all  pleadings, 
notices,  orders,  briefs,  and  opinions  filed 
in  the  appeal  proceeding. 

(1)  The  Field  Division  General 
Manager/Postmaster  will  assure  that  a 
copy  of  each  of  these  documents  is 
prominently  displayed  and  made 
available  for  inspection  by  the  public  in 
the  post  office  to  be  discontinued,  or  if  it 
has  been  or  is  discontinued,  in  the  post 
office  or  post  offices  serving  the 
customers  affected. 

(2)  All  documents  except  the 
Commission's  final  order  and  opinion 
must  be  displayed  until  the  final  order 
and  opinion  are  issued.  The  final  order 
and  opinion  must  be  displayed  for  a 
period  of  30  days. 

^74    Actions  Following  Appeal 
Decision 

a.  Determination  Affirmed.  If  the 
Commission  dismisses  the  appeal  or 
affirms  the  Postal  Service's 
determination,  the  official  dosing  date 
of  the  office  will  be  published  in  the 
Postal  Bulletin  effective  die  first 
Saturday,  90  days  after  the  Commission 
renders  its  opinion  if  not  previously 
implemented  under  .273a.  However,  the 
post  office  may  not  be  dtscontinQed 


sooner  than  60  days  after  the  notice 
required  under  113.271  is  posted. 

b.  Determination  Returned  for  Further 
CoBsideration.  If  the  Commission 
retiuns  the  matter  for  further 
consideration,  the  Senior  Assistant 
Postmaster  General,  Operations  Support 
Group,  will  direct  either  (1)  that  notice 
be  provided  in  accordance  with  113.263 
that  the  proposed  disc<Hitinuance  has 
been  determined  not  to  be  warranted,  or 
(2)  that  the  matter  be  returned  to  an 
appn^riate  stage  under  these 
regulations  for  further  consideration 
according  to  such  instructions  as  may  be 
provided. 

113.3  Emergency  Suspension  of 
Service. 

Jl    A  Field  Division  General 
Manager/Postmaster  may  suspend  the 
operations  of  any  post  office  under  his 
or  her  jurisdictioa  when  an  emergency 
or  other  condition  requires  such  action. 
Circumstances  wiiich  may  justify  a 
suspension  include  but  are  not  limited  to 
a  natural  disaster,  the  termination  of  a 
lease  when  other  adequate  quarters  are 
not  available,  the  lack  of  qualified 
personnel  to  operate  the  (rffice,  severe 
damage  to  or  destruction  of  the  office, 
and  the  lack  of  adequate  measures  to 
safeguard  the  office  or  its  revenues.  The 
Field  Division  General  Manager/ 
Postmaster  shall  provide  notice  of  any 
suspension  by  telephone  or  TWX  to  the 
Senior  Assistant  Postmaster  General. 
Operations  Support  Group. 

.32    In  any  sudi  case,  if  it  is  proposed 
to  discontinue  a  suspended  office  rather 
than  restore  operations,  the  procedures 
of  113.2  must  be  followed.  All  notices 
and  other  documents  required  to  be 
posted  or  maintained  in  the  office  to  be 
discontinued  shaB  be  posted  or 
maintained  in  the  post  office  or  offices 
temporarily  serving  the  customers  of  the 
post  office  where  operations  have  been 
suspended. 

113.4  Statioa  and  Branch 
Discontinuance 

.41    If  a  Field  Division  General 
Manager/Postmaster  determines  that  it 
is  necessary  to  discontinue  the 
operation  of  a  classified  station, 
classified  branch,  or  contractor-operated 
community  post  office  administratively 
attached  to  a  post  office,  he  or  she  must 
provide  immediate  notice  in  writing, 
including  the  reasons  for  the  proposed 
disctmtinuance  to  the  Senior  Assistant 
Postmaster  General,  Operations  Support 
Group. 

.42    The  Senior  Assistant  Postmaster 
General  or  an  authorized  designee  may 
approve  the  proposed  discontinuance,  or 
may  disapprove  it  if  the  reasons  given 
by  the  Field  Division  General  Manager/ 


Postmaster  do  not  appear  sufficient  to 
justify  the  proposed  action.  No  final 
action  on  a  proposed  discontinuance 
may  be  taken  withoid  the  approval  of 
the  Senior  Assistant  postmaster 
General.  | 

Fred  Eggleston,  ' 

Assistant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  66-25782  Filed  ll-l»-86: 8:45  am] 

HLUNO  CODE  7710-1»4i 


ENVinONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-3111-5] 

Hazardous  Wasta  Managamant 
Syatam;  Idantificatian  and  Ltetkig  of 
Hazardous  Wasta 

agency:  U.S.  Enviromnental  Protection 
Agency. 

action;  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  final 
exclusions  for  the  solid  wastes 
generated  at  two  particular  generating 
facilities  fi*om  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  received  by  tiie  Agency  under 
40  CFR  260.20  and  260.22  to  exclude 
wastes  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  The 
effect  of  this  action  is  to  exclude  cotain 
wastes  generated  at  diese  facilities  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  281. 

EFFECTIVE  DATE:  November  14. 1986. 
ADDRESS:  The  public  docket  for  this 
final  rule  is  located  in  the  Sub- 
basement,  U.S.  Kivironmental 
Protection  Agency.  401 M  Street  SW., 
Washington.  DC  20480,  and  is  available 
for  public  viewing  froln  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  exduding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4875 
for  appointments.  Th«  reference  number 
for  this  docket  is  "F-86^1AFE^mT". 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  fitxn  any  one 
regulatory  docket  at  no  cost  Additional 
copies  cost  $.20/page. 
FOR  FURTHER  MTORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll-&«e  at 
(800)  424-9346  or  (202)  382-3000.  For 
technical  information,  contact  Lori 
DeRose.  Office  of  Solid  Waste  fWH- 
562B).  U.S.  Environmental  Protection 
Agency.  401 M  Stiwet,  SW.,  Washington, 
DC  20460.  (202)  382-5096. 
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SUPPLEMeiTARY  INFORMATION:  On 

October  3. 1986.  EPA  proposed  to 
exclude  specific  wastes  generated  by 
two  facilities,  including:  (1)  Holston 
Army  Ammunition  Plant,  located  in 
Kingsport.  Tennessee  (see  51  FR  35374); 
and  (2)  William  L  Bonnell  Company, 
located  in  Newnan.  Georgia  (see  51  FR 
35376).  These  actions  were  taken  in 
response  to  petitions  submitted  by  these 
companies  (pursuant  to  40  CFR  280.20 
and  260.22)  to  exclude  their  wastes  from 
hazardous  waste  control.  In  their 
petitions,  these  companies  have  argued 
that  certain  of  their  wastes  were  non- 
hazardous  based  upon  the  criteria  for 
which  the  waste  was  listed.  The 
petitioners  have  also  provided 
information  which  has  enabled  the 
Agency  to  determine  whether  any  other 
toxicants  are  present  in  the  wastes  at 
levels  of  regulatory  concern.  The 
purpose  of  today's  actions  is  to  make 
Rnal  these  two  proposals  and  to  make 
our  decisions  eSTective  immediately. 
More  specifically,  today's  rule  allows 
these  facilities  to  manage  their 
petitioned  wastes  as  non-hazardous. 
The  exclusions  remain  in  effect  unless 
the  waste  varies  from  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process).*  In 
addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

The  Agency  notes  that  the  petitioners 
granted  Hnal  exclusions  in  today's 
Federal  Register  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  the  Agency 
evaluated  the  wastes  fm  the  listed 
constituents  of  concern  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
These  petitioners  have  demonstrated 
through  submission  of  raw  materials 
data,  EP  Toxicity  test  data  for  all  EP 
Toxic  metals,  and  test  data  on  the  four 
hazardous  waste  characteristics  that 
their  wastes  do  not  exhibit  any  of  the 
hazardous  waste  characteristics,  and  do 
not  contain  any  other  toxicants  at  levels 
of  regulatory  concern. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 


than  EPA's  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  an  result  (^  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1964.  any  States  which 
had  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
under  the  new  provisions.*  To  date  only 
one  State  (Georgia)  has  received 
approval  for  their  delisting  program, 
llierefore.  the  final  exclusion  granted 
today  for  the  facility  located  in  Georgia 
applies  only  to  management  of  the 
waste  outside  of  the  State  of  Georgia  or 
transportation  of  the  waste  by  an 
interstate  carrier,  as  this  is  the  only 
portion  of  the  RCRA  delisting  program 
remainmg  under  Federal  jurisdiction. 
The  other  final  delisting  exclusion 
granted  today  is  issued  under  the 
Federal  (RCRA)  delisting  program.  In 
general.  States  can  still  decide  whether 
to  exclude  these  wastes  under  their 
State  (non-RCRA)  program.  Knee  a 
petitioner's  waste  may  be  regulated  by  a 
dual  system  [i.e.,  both  Federal  (RCRA) 
and  State  (non-RCRA)  programs), 
petitioners  are  urged  to  contact  their 
State  regulatory  authority  to  determine 
the  current  status  of  their  wastes  under 
State  law. 

The  exclusions  made  final  here 
involve  the  following  petitioners: 
Holston  Army  Ammunition  Plant. 

IGngsport.  Teimessee; 
William  L  Bonnell  Company.  Newnan. 

Georgia. 

I.  Holston  Army  Ammumtion  Plant 

A.  Proposed  Exclusion 

Holston  Army  Ammunition  Plant 
(Holston]  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment 
sludges  (filter  press  sludges)  fi^  EPA 
Hazardous  Waste  Nos.  K044.  F003.  and 
F005.  based  on  the  low  concentration 
and  immobilization  of  the  Usted 
constituents  in  the  wastes.  Data 
submitted  by  Holston  substantiate  their 
claim  that  the  listed  constituents  of 
concern,  although  present,  are 


'  The  current  exclusions  apply  only  lo  the 
processes  covered  by  the  original  demonstrations.  A 
facility  may  Rle  a  new  petition  if  it  alters  its 
process.  The  facility  must  treat  its  waste  as 
hazardous,  however,  until  a  new  exclusion  is 
granted. 


*  RCRA  Reauthorization  Statutory  Interpretation 
#4:  Effect  of  Hazardous  and  Solid  Waste 
Amendments  of  1984  on  State  Delisting  Decisions. 
May  16, 1985.  jack  W.  McGraw,  Acting  Assistant 
Administrator  for  the  Office  of  Solid  Waste  and 
Emergency  Response. 


essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Holston  indicate  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern,  and  that  these  wastes  do  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  35374- 
35376,  October  3, 1986.  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Holston's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any  public 
comments  regarding  its  decision  to  grant 
an  exclusion  to  Holston  Army 
Ammunition  Plant  for  the  wastes 
identified  in  its  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filt«  press 
sludges  are  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Holston 
Army  Ammunition  Plant  for  its 
wastewater  treatment  sludges  (EPA 
Hazardous  Waste  Nos.  K044.  F003.  and 
F005)  generated  at  its  Kingsport. 
Tennessee  facility.  (The  Agency  notes 
that  the  exclusion  remains  in  effect 
unless  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e.. 
the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  process).*  In  addition, 
generators  still  are  obligated  to  ' 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

n.  William  Bonnell  Company 

A.  Proposed  Exclusion 

Wilham  L  Bonnell  Company  (Bonnell) 
has  petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  (vacuum 
filter  sludge)  bom  EPA  Hazardous 
Waste  No.  P019.  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  Bonnell  substantiate  their 
claim  that  the  listed  constituents  of 
concern,  although  present  are 
essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Bonnell  indicate  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  35376- 
35378.  October  3. 1986.  for  a  more 


'  See  footnote  i 
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detailed  explanatien  ef  why  EPA 
proposed  to  grant  fionoeli's  pptttton.) 

B.  Agency  Reeponae  to  PMtc 
Conwnerrte 

The  AgBacjf  did  net  noeive  any  public 
coimnenl*  negardiag  its  dadiian  te  grant 
an  excltuioB  to  Boimell  ibr  the  waste 
identified  in  its  petitien. 

C.  Final  Agency  Deciakm 

For  the  reasons  stated  in  the  proposal, 
the  Agenqr  believes  tint  tte  vacuum 
filter  sludge  is  non-hazardous  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  WOIiam  L 
Bonnell  Company  for  its  dewatered 
wastewater  treatment  sludge  (vacuum 
niter  sludge)  resulting  from  the  chemical 
conversion  coating  of  aleaiimm.  lirted 
as  EPA  Hazardous  Waste  No.  F019, 
generated  at  its  Newnan.  Georgia 
facility.*  (The  Agency  notes  Aat  tfie 
exclusion  remains  in  effect  unless  ^e 
waste  varies  from  diat  originally 
described  in  ^  petition  (i.e.  die  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process)."  In 
addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

III.  Effective  Date 

This  rule  is  effective  immediately. 
Although  Subtitle  C  regulations 
normally  take  effect  six  months  after 
promulgation  (RC31A  section  3(n0(b)). 
the  Hazardous  and  Solid  Waste 
Ameadments  of  1984  amended  section 
3010  of  RC31A  to  aUow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here  since 
this  rule  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes,  fai  light  of 
the  unnecessary  hardship  and  eiqiense 
which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation,  and  die  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  erf  section  3010.  we 
believe  that  this  rule  should  be  effective 
immediately.  These  reasons  also 
provide  a  basis  iat  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 


*  Bonnell  petilioned  the  Agency  to  exclude  its 
wastewater  tTMlment  sludge  and  sludge  contained 
In  its  on-site  surface  imiNiundmenls.  This  final 
exclusion  applies  only  to  the  wastewater  tieatment 
sludges  currently  generated  at  the  facility,  and  not 
lo  sludges  in  the  on-site  impoundments. 

'  See  footnote  1 


IV.  Regulatory  Im|»act 

Under  Executivt  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  exclusions  is  not 
major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at 
specific  facilities  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling 
these  facilities  to  treat  their  wastes  as 
non-hazardous. 

V.  Rflgulatwy  Flexibiiity  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-aa2,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemakieg  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  nexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  wastes.  Recycling. 
Dated:  October  29. 1986. 
leffery  O.  Denit 

Acting  Director.  Offiae  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  foUows: 

Authority:  Sec«.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Diapogal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905,  6912(a).  6921,  and  6922). 

2.  In  Appendix  IX,  add  the  following 
wastestreams  in  alphabetical  order  to 
Table  1  to  read  as  follows: 


Appendix  IX — {Amended] 

TABLE  1.— Wastes  Excluded  fnoM  Non- 
Specirc  Sources 


Faculty 

Address 

Waste  Description 

Hotslon 

Kmgsporl, 

•               •               • 

Army 

Tannes- 

sludfBs  (EPA  Haiardous  Waste 

Aimnunt- 

aae. 

Nos    F003.    F905.  and   K044) 

(wo 

generated  Ifom  the  manufactur- 

Plant 

ing  and  procassmg  o(  mplo- 
•waa  and  conumng  spent  non- 
t»logenaied  solvenis  atter  Mo- 
vwnQsr  14.  1986. 

WiNamL 
Bonnell 
Co.. 


Georgia. 


!  *  * 

Dewalared  wastennater  trealmeni 
Bludgae  iEPA  Hezardoua  Waste 
No  F019)  generated  from  the 
cheniical  cortversnn  coating  of 
aluMnum  altar  No«eml>ar  14. 
198&  TIM  exclusion  does  not 
inclu4e  sludges  coritamed  m 
Borwvirs  orvsae  (urlace  mv 
pounOments. 


[FR  Doc.  86-25711  Filed  11-13-86;  8:45  am] 

BILUNG  COOE  SS6O-S0-M 

40  CFR  Part  261 
[SW-FRL-3111-4] 

Hazardous  Waste  Maaagement 
System,  tdentiflcation  and  Listing  of 
Hazardous  Waste 


AQENCV:  U.S.  Environmental  Protection 
Agency.  , 

action:  Final  nile.       j 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a  final 
exclusion  for  the  solid  nvastes  generated 
at  one  particular  geneieting  facility  from 
the  hsts  of  hazardous  wastes  contained 
in  40  CF«  261-31  and  261.32.  This  action 
responds  to  a  delisting  petition  received 
by  the  Agency  under  40  CFR  200.20  and 
260.22  to  exclude  wastes  on  a 
"generator-^iecific"  basis  from  the 
hazardous  waste  lisits.  The  effect  of  this 
action  is  to  exclude  certain  wastes 
generated  at  one  bdlity  from  listing  as 
a  hazardous  waste  under  40  CFR  Part 
261. 

EFFECTIVE  DATE:  November  14, 1966. 
ADDRESS:  The  public  docket  for  this 
Hnal  rule  is  located  in  flie  Sub- 
basement.  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  and  is  available 
for  public  viewing  froia  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  [202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  'T-fl^-MTFE-FFFPr'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  dod«et  at  no  cost.  Additional 
copies  cost  $.20/page. 
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FOR  FURTHER  INFORMATION  CONTACTS 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll-free  at 
(800)  424-9346.  or  (202)  382-300a  For 
technical  information,  contact  Lori 
DeRose,  Office  of  Solid  Wa»te  (WH- 
562B],  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington, 
DC  2046a  (202)  382-«e6. 

SUPPLEMENTARY  MFORMATNM:  On 
October  a  1988.  EPA  proposed  to 
excbde  specific  wastes  generated  by 
the  Michelin  Tire  Corporation,  located 
in  Sandy  ^ings.  South  Carolina  (see  51 
FR  36237).  This  action  was  taken  in 
response  to  a  petition  submitted  by  this 
company  (pursuant  to  40  CFR  280.20  and 
260.22)  to  exclude  their  waste  from 
hazardous  waste  control.  In  their 
petition,  this  company  has  argued  that 
certain  of  their  wastes  were  non- 
hazardous  based  upon  the  criteria  for 
which  the  waste  was  Hsted.  The 
petitioner  has  also  provided  information 
which  has  enabled  the  Agency  to 
determine  whether  any  other  toxicants 
are  present  in  the  wastes  at  levels  of 
regulatory  concern.  The  purpose  of 
today's  actions  is  to  make  final  the 
proposal  and  to  make  our  decision 
effective  immediately.  More  specifically, 
today's  rule  allows  this  facility  to 
manage  its  petitioned  waste  as  non- 
hazardous.  TTie  exclusion  remains  in 
effect  unless  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e., 
the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  ot 
treatment  process). » In  addition, 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

The  Agency  notes  that  the  petitioner 
granted  a  final  exclusion  in  today's 
Federal  Register  has  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  the  Agency 
evaluated  the  waste  for  the  listed 
constituents  of  concern  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  whidi  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
This  petitioner  has  demonstrated 
through  submission  of  raw  materials 
data,  EP  toxicity  tests  data  for  all  EP 
toxic  metals,  and  test  data  on  die  four 
hazardous  waste  characteristics  that  its 
waste  does  not  exhibit  any  of  the 

'  The  current  exdution  appliet  to  the  processet 

covered  by  the  original  demoiutration.  A  facility 
may  file  a  new  petition  if  it  alters  its  process.  The 
facility  must  treat  its  waste  as  hazardous,  however, 
until  a  new  exclusion  is  granted 


hazardous  waste  characteristics,  and 
dose  not  contain  any  other  toxicants  at 
levels  of  regulatory  concern. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  Section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  enactment  of  die 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  any  States  which 
had  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
imder  the  new  provisions.*  To  date  only 
one  State  (Georgia)  has  received 
approval  for  their  delisting  program.  The 
final  exclusion  granted  today,  therefore, 
is  issued  under  the  Federal  program. 
States,  however,  can  still  d«ade 
whether  to  exclude  this  waste  under 
their  State  (non-RCRA)  program,  ^nce  a 
petitioner's  waste  may  be  regulated  by  a 
dual  system  {i.e..  both  Federal  (RCRA) 
and  State  (non-RCRA)  programs), 
petitioners  are  urged  to  contact  dieir 
State  regulatmy  authority  to  determine 
the  current  status  of  their  wastes  under 
State  law. 

The  exclusion  made  final  here 
involves  the  following  peitiooers: 
Michelin  Tire  Corporation.  Sandy 
Springs,  South  Carolina. 

I.  Michelin  Tire  Coiporation 

A.  Proposed  Exclusion 

Michelin  Tire  Corporation  (Michelin) 
has  petitioned  the  Aigency  to  exclude  its 
wastewater  treatment  sludge  (filter 
cake)  from  EPA  Hazardous  Waste  No. 
F006,  based  on  the  low  concentration 
and  immobiUzation  of  the  listed 
constitutents  in  the  waste.  Data 
submitted  by  Michelin  substantiate  their 
claim  that  the  listed  constitutents  of 
concern,  although  present,  are 
essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Michelin  indicate  that  no  other 


•  RCRA  Reauthorization  Statutory  interpretation 
«4:  Effect  of  Hazardoos  and  SoM  Waste 
Amendments  of  1984  on  State  Deliatins  Decisiant. 
May  le.  1865.  Jack  W.  McGraw.  Actiag  Assistant 
Administrator  for  the  OfTice  of  Solid  Waste  and 
Emergeticy  Response. 


hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  36235- 
36241.  October  9, 1986  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Michelin's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any  public 
comments  regarding  its  decision  to  grant 
an  exclnsion  to  Michelin  for  the  waste 
identified  in  its  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  die  filter  cake 
is  non-hazardous  and  as  such  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a  final 
exclusion  to  Michelin  for  its  wastewater 
treatment  sludge  (EPA  Hazardous 
Waste  No.  F006)  generated  at  Michelin's 
Sandy  Springs,  South  Carolina  facility. 
(The  Agency  notes  that  the  exclusion 
remains  in  effect  unless  the  waste  varies 
from  that  originally  described  in  the 
petition  [i.e.,  the  waste  is  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process).'  In  addition, 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

IL  Effective  Date 

This  rule  is  effective  immediately. 
Althou^  Subtide  C  regulations 
normally  take  effect  six  months  after 
promulgaUon  (RCRA  secUon  3010(b)). 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  roles  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here  since 
this  role  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
which  would  be  imposed  on  the 
petitioner  by  an  effective  date  six 
months  after  promulgation,  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  this  rule  should  be  effective 
immediately.  These  reasons  also 
provide  a  basis  for  making  this  rale 
effective  immediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C  553fb). 


'  See  footnote  1. 


41310        Federal  Register  /  Vol.  51.  No.  220  /  FViday.  November  14.  1986  /  Rules  and  Regulations 


III.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  this  exclusion  is 
not  major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  §§  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [I.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  signincant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  wastes.  Recycling. 

Dated:  October  31, 1986. 
leffery  D.  Denit, 

Acting  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  [42  U.S.C. 
6905,  6912(a),  6921,  and  6922). 

2,  In  Appendix  IX,  add  the  following 
wastestreams  in  alphabetical  order  to 
table  1  to  read  as  follows: 


Appendix  IX — Wastes  Excluded  Under 
§§260.20  and  260.22 

Table  1.— Wastes  Excluded  From  Non- 
specific  Sources 


Faotily 


Addrats 


Waste  descnplion 


Michelm         Sandy  Dewalered   wastewater   treatment 

Tire                Spimfs.  slodge  (EPA  Hazardous  Wastes 

Corp..            Soutn  No  F0O6)  generated  from  atec- 

Carotkia.  troplating  operations  after   No- 

1  vember  14,  1966 


[FR  Doc.  86-25710  Filed  11-13-86;  8:45  am] 
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40  CFR  Part  261 
[SW-FRL-3111-2] 

Hazardous  Waste  Management 
System;  Idenification  and  Listing  of 
Hazardous  Waste  (Final  Exclusion  for 
GMC— Fisher  Body  Division) 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a  final 
exclusion  for  the  solid  waste  generated 
at  a  particular  generating  facility  from 
the  list  of  hazardous  wastes  contained 
in  40  CFR  261.31.  This  action  responds  to 
a  delisting  petition  received  by  the 
Agency  under  40  CFR  260.20  and  260.22 
to  exclude  wastes  on  a  "generator- 
specific  basis"  from  the  hazardous 
waste  lists.  The  effect  of  this  action  is  to 
exclude  certain  wastes  generated  at  this 
facility  from  listing  as  hazardous  waste 
under  40  CFR  Part  261. 

EFFECTIVE  DATE:  November  14, 1986. 
ADDRESS:  The  RCRA  regulatory  docket 
for  this  final  exclusion  is  located  at  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.  (Sub-basement), 
Washington,  DC  20460,  and  is  available 
for  public  inspection  from  9:30  a.m.  to 
3:30  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  Call  Mia 
Zmud  at  (202)  475-9327  or  Kate  Blow  at 
(202)  382-^675  for  appointments.  The 
public  may  copy  a  maximum  of  50  pages 
of  material  from  any  regulatory  docket 
at  no  cost.  Additional  copies  cost  $.20 
per  page. 

FOR  FURTHER  MFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll-free  at 
(800)  424-9348,  or  (202)  382-3000,  For 
technical  information,  contact  Mr.  David 
Topping.  Office  of  Solid  Waste  (WH- 
563),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460  (202)  382-4690. 


SUPPLEMENTARY  INFORMATION:  On 

November  27, 1985,  EPA  proposed  to 
exclude  wastes  generated  by  several 
petitioners,  including  the  General 
Motors  Corporation  (CMC).  Fisher  Body 
Division,  located  in  Elyria,  Ohio  (see  50 
FR  48917).  The  proposal  to  exclude 
CMC's  waste  was  in  response  to  a 
petition  submitted  by  that  company, 
pursuant  to  40  CFR  260.20  and  260.22,  to 
exclude  their  waste  from  hazardous 
waste  control.  In  their  petition.  CMC 
contended  that  their  waste  is  non- 
hazardous  based  upon  the  factors  for 
which  the  waste  was  originally  listed. 
CMC  also  submitted  additional 
information  which  enabled  the  Agency 
to  determine  whether  any  other 
toxicants  are  present  in  the  waste  at 
levels  of  regulatory  concern,  and 
whether  any  other  factors  are  present 
which  could  causa  the  waste  to  be 
hazardous.  The  purpose  of  today's 
notice  is  to  make  final  the  proposed 
conditional,  one-time  exclusion  for 
CMC's  waste  and  to  make  that 
exclusion  effective  immediately.  More 
specifically,  today's  rule  allows  this 
facility  to  manage  the  waste  as  non- 
hazardous.  This  exclusion  will  be 
effective  unless  the  conditions 
stipulated  in  the  granting  of  this 
exclusion  are  not  satisfied. 

The  Agency  notes  that  the  petition  for 
which  a  final  conditional,  one-time 
exclusion  is  granted  in  today's  Federal 
Register  has  been  reviewed  for  both  the 
listed  and  expected  non-listed 
constitutents.  As  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  the  Agency 
evaluated  the  waste  for  all  factors 
which  could  reasonably  cause  the  waste 
to  be  hazardous.  The  petitioner  has 
demonstrated,  through  the  submission  of 
a  raw  materials  list,  data  on  the  four 
hazardous  waste  characteristics,  etc., 
that  the  waste  does  not  exhibit  any  of 
the  hazardous  watte  characteristics  and 
does  not  contain  any  other  toxicants  at 
levels  of  regulatory  concern.  The 
Agency,  in  its  proposal  to  exclude  tiic 
waste  covered  by  this  rule,  provided  the 
information  necessary  to  evaluate  these 
factors. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's.  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
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mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  the  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  any  states  which 
had  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
under  the  new  provisions.*  To  date  only 
one  State  (Georgia)  has  received 
approval  for  their  delisting  program.  The 
final  exclusion  granted  today,  therefore, 
is  issued  under  the  Federal  pn^ram. 
States,  however,  can  still  decide 
whether  to  exclude  this  waste  under 
their  State  (non-RCRA)  program.  Since  a 
petitioner's  waste  may  be  regulated  by  a 
dual  system  [i.e..  both  Federal  [RCRA] 
and  State  (non-RCRA)  programs), 
petitioners  are  urged  to  contact  their 
State  regulatory  authority  to  determine 
the  current  status  of  their  waste  under 
State  law. 

The  exclusion  made  final  here 
involves  the  following  petitioner 
General  Motors  Corporation.  Fisher 
Body  Division,  Elyria.  Ohio 

I.  General  Motors  CoiporatMMi,  Flsker 
Body  DivisaoD 

A.  Proposed  Exclusion 

The  General  Motors  Corporation 
(GMC).  Fisher  Body  Division,  located  in 
Eljrria,  Ohio,  has  petitioned  the  Agency 
to  exclude  (on  a  one-time  basis) 
approximately  6.8  million  gallons  of 
eief:troplating  wastewater  treatment 
sludge  (contained  in  three  surface 
impoundments)  after  chemical 
stabilization  (using  the  Chemfix* 
treatment  technology),  from  EPA 
Hazardous  Waste  No.  FI008,  GMC 
claimed  that  the  Chranfix*  treatment 
tedmology  would  bind  all  inorganic 
constituents  within  the  waste  matrix.  In 
addition,  GMC  claimed  that  any 
hazardous  organic  constituents,  if 
present  are  either  at  non-hazardous 
levels  or  are  bound  within  die  waste 
matrix.  GMC  submitted  test  data  from 
representative  samples,  which  included 
total  constituent  analyses  for  metals.  EP 
toxicity  and  oily  waste  EP  toxicity  test 
data.  Multiple  Extraction  Procedure 
(MEP)  test  data,  and  total  constitiient 
organic  analyses  for  the  oiganic  priority 
pollutants. 

Based  upon  these  data,  the  Agency 
proposed  to  grant  a  conditimal 
exclusion  to  GMC,  which  would  require 
continous  monitoring  of  mixing  ratios; 


'  RCRA  Reaathorization  Statutory  Interpretation 
#4:  Effect  of  Hazardous  and  Solid  Warte 
Amendmenta  of  19M  on  State  Oelistii«  Decisiona. 
May  IB.  ISSS.  {ack  W.  McGraw.  Acting  AaaiaUnt 
Administrator  for  the  Office  of  Solid  Waste  and 
Emergency  Response. 


continous  daily  batch  testing  for  lead, 
chromium,  and  nickel  using  the  EP 
toxicity  test;  and  deposition  of  the 
treated  waste  into  bermed  cells  to 
ensure  that  the  waste  is  identifiable  and 
retrievable.  See  SO  FR  48917-48922, 
November  27, 1985.  for  a  more  detaUed 
explanation  of  why  EPA  proposed  to 
grant  CMC's  petition. 

B.  Agency  Response  to  Public  Comment 

The  Agency  received  comments  fitim 
the  petitioner  requesting  that  the  Agency 
consider  material-specific 
characteristics  of  the  stabilized  waste 
during  the  vertical  and  horizontal  spread 
(VHS)  model  evaluation.  Specifically, 
the  petitioner  requested  that  Condition 
No.  2  of  the  proposed  exclusion 
(requiring  testing  of  the  treated  waste 
and  setting  limits  above  which  the 
waste  would  be  hazardous)  be  modified 
in  light  of  the  waste's  attenuative 
properties  to  allow  a  two-fold  increase 
in  the  allowable  leachate  concentrations 
of  lead,  chromium,  and  nickel.  CMC's 
representative.  Chemfix  Tedmologies, 
Inc.  (CTI),  quoting  the  Agency,  noted 
that  EPA  has  the  discretion  to  consider 
material-specific  factors  in  developing 
assumptions  for  VHS  model  input 
parameters,  and  that  applying  this 
discretion  to  the  evaluation  of  GMCs 
waste  would  result  in  lower  predicted 
leachate  concentrations. 

The  Agency  agrees  with  the  quotation 
cited,  that  "if  a  petitioner  can 
demonstrate  that  his  material  will 
remain  stable  in  the  environment,  the 
Agency  will  reconsider  the  grinding 
requirements"  (whidi  undo  the  binding 
accomplished  by  fixation).  50  FR  48906. 
November  27. 1985.  The  Agency, 
however,  does  not  believe  that  the 
commenter  has  adequately 
demonsbvted  that  GMCs  waste  would 
be  stable  in  the  environment.  Thus, 
while  EPA  may  consider  material- 
specific  data  submitted  by  a  petitioner 
in  the  general  evaluation  of  a  waste,  the 
Agency  does  not  intend  at  the  present 
time  to  modify  the  VHS  model 
evaluation  to  incorporate  such  data 
here.  The  mismanagement  scenario 
portrayed  by  the  VHS  model  assumes 
that  stabilized  wastes  are  broken  up 
during  routine  waste  management  with 
a  subsequent  increase  in  permeability. 
The  Ageticy  intends  to  continue  to  use 
the  VHS  model  as  a  tool  in  evaluating 
the  waste's  hazard  in  a  reasonable 
worst-case  management  scenario. 
Additionally,  the  Agency  finds  CTTs 
suggested  two-fold  increase  in  the 
maximum  allowable  concentrations 
levels  to  be  somewhat  arbitrary.  The 
Agency  cannot  agree  to  such 
suggestions  without  a  solid  technical 


basis  detailing  why  the  increase  should 
be  two-fold. 

CTI  submitted  data  in  order  to 
demonstrate  that  the  reserve  cation 
exdiange  capacity  (CEC)  of  the 
stabilized  waste  exhibits  long-term 
stability  and  decreases  only  slightly 
following  exposure  to  severe 
environmental  conditions  simulated  by 
the  EP  toxicity  test  and  the 
corresponding  grinding  requirements. 
CTI  calculated  the  total  CEC  required  to 
recapture  the  maximum  reported  lead, 
chromium,  and  nickel  leachate  levels,  as 
measured  by  the  EP  test.  CTI  compared 
this  required  CEC  (0.088  meq/lOOg)  to 
the  waste's  reserve  CEC,  which 
averaged  50  meq/lOOg,  and  concluded 
that  the  waste  could  "attenuate  and/or 
recapture  the  concentrations  of  the 
constituents  of  concern  indicated  by  the 
EP  results." 

The  Agency  is  not  convinced  by  this 
argtunent  for  several  reasons.  First,  CTI 
does  not  address  other  potential 
leachate  constituents  that  may  be 
competing  for  cation  exchange  sites 
with  the  constituents  of  concern. 
Secondly.  CTI  did  not  address  the  rate 
with  which  the  attenuation  reaction 
reaches  equiUbrium.  The  Agency 
believes  that  this  equilibrium  rate  may 
play  an  important  role  in  Uie  leachate 
levels  of  the  constituents  of  concern.  An 
inadequate  cation  exchange  rate  may  be 
responsible  for  the  observed  leachate 
levels  of  lead,  chromium,  and  nickeL 
The  CEC  analysis  provided  by  CTI 
impUes  that  if  the  attenuation  reaction 
had  gone  to  completion,  leachate  levels 
would  be  zero  since  the  CEC  is  greater 
than  the  required  CEC  for  lead, 
cfaromitui,  and  nickel.  Some  factor,  such 
as  the  time  to  reach  equilibrium  (or 
contact  time,  matrix  degradation, 
diffusion  rate,  etc.),  must  therefore  be 
responsible  for  the  observed  leacihate 
levels.  Since  this  phenomenon  has  not 
been  explained,  die  Agency  cannot 
assume  that  actual  leachate  levels 
would  be  lower  than  those  levels 
predicted  by  the  EP  test  The  Agency, 
therefore,  believes  that  the  allowable 
leachate  levels  should  not  be  increased 
as  requested  by  the  petitioner. 

The  petitioner  also  commented  that 
the  Agency  did  not  present  the  correct 
maximum  EP  nickel  results  for  Pond  1, 
Quadrant  1,  and  Pond  2.  Quadrant  2. 
The  Agency  disagrees.  The  values  used 
were  taken  from  the  first  extraction  in 
the  MEP  analysis,  which  is  equivalent  to 
the  EP  test. 

Another  commenter  stated  that  EPA 
should  consider  ground  water  moimding 
effects  beneath  landfills.  The  commenter 
further  asserts  that  mounding  effects 
beneath  landfills  are  comparable  in 


I 


I 
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magnitude  to  those  beneath  surface 
impoundments.  While  the  Agency 
believes  that  mounding  effects  beneath 
surface  impoundments  are  signiflcant, 
mounding  effects  beneath  landfills  are 
believed  to  be  insigniHcant  This 
conclusion  is  based  upon  a  comparative 
analysis  of  mounds  beneath 
impoundments  and  landfills  using  the 
Agency's  surface  impoundment  model, 
which  is  currently  under  development. 
(See  the  notice  finalizing  the  Organic 
Leachate  Model  for  a  more  detailed 
response  to  this  comment).  In  the  case  of 
CMC,  the  Agency  believes  that  no 
mounding  should  be  observed  beneath 
the  stabilized  waste.  Since  the  waste 
will  be  landfiUed  after  stabilization  and 
the  site  elevation  will  be  returned  to 
grade  level,  the  infiltration  rate  will  be 
no  different  from  surrounding  terrain, 
and  thus,  no  mound  will  form. 

C.  Final  Agency  Decision 

Based  upon  samples  of  the  waste 
taken  from  the  three  surface 
impoundments  indicating  low  extract 
values  generated  from  corresponding  EP 
toxicity  tests,  Oily  Waste  EP  toxicity 
tests,  and  MEP  test  data,  previous 
demonstrations  made  by  Chemfix 
Technologies,  and  the  continuous  testing 
provision,  CMC  has  demonstrated  that 
the  Chemfix*  treated  waste  is  capable 
of  successfully  binding  the  inorganic 
toxicants  within  the  matrix  of  the 
residue,  thereby  limiting  their  mobility. 
The  Agency  concluded  this,  even  though 
three  or  four  composites  that  were 
tested  for  chromium,  one  of  four  that 
were  tested  for  lead,  using  the  EP 
Toxicity  Test  for  Oily  Waste;  and  one  of 
four  composites  that  were  tested  for 
nickel  using  the  Multiple  Extraction  test, 
failed  the  VHS  analysis  by  generating 
compliance-point  concentrations  above 
their  respective  regulatory  standards. 
The  Agency's  basis  for  this  conclusion 
includes:  (1)  CMC  tested  representative 
samples  of  this  waste  prior  to  the 
pubhcation  of  the  final  VHS  model  and 
therefore  did  not  use  mixing  ratios 
necessary  to  achieve  the  more  stringent 
limitations  of  the  final  version  of  the 
VHS  model;  (2)  all  of  the  reported 
extract  values  were  less  than  15  times 
the  respective  standards,  even  though 
the  more  effective  mixing  ratios  were 
not  used;  (3)  the  waste  will  be 
homogenized  during  treatment;  and  (4} 
the  exclusion  will  require  testing  of  each 
day's  treatment  residue,  preventing  the 
handling  of  any  residue  exhibiting 
extract  levels  above  6.3  times  their 
respective  standard,  as  a  non-hazardous 
waste. 

The  Agency,  therefore,  believes  that 
the  extract  levels  can  be  reduced  by 
alteration  of  the  mixing  ratios  of 


treatment  additives.^  In  addition,  the 
Agency  is  satisfied  with  CMC's 
determination  that  no  other  hazardous 
constitutents  are  present  in  the  waste.^ 

The  Agency,  therefore,  considers 
CMC's  treated  waste  generated  from  the 
Chemfix*  treatment  process  to  be  non- 
hazardous  for  all  reasons  and  believes  it 
should  be  excluded  from  hazardous 
waste  control  under  the  conditions 
specified  below.  Due  to  the  large  volume 
of  waste  contained  in  CMC's 
impoundments,  the  high  content  of  toxic 
metals  in  the  waste,  and  the  fact  that  the 
data  in  the  petition  were  based  on 
laboratory  and  pilot-scale  data,  the 
Agency  is  requiring  testing  of  the  treated 
waste  to  ensure  that  stabilization  occurs 
and  that  each  day's  treated  waste  be 
identifiable  and  retrievable  as  follows: 

(1)  Mixing  ratios  shall  be  monitored 
continuously  to  ensure  consistent 
treatment. 

(2)  One  grab  sample  of  the  treated 
waste  should  be  taken  each  hour  as  it  is 
pumped  into  the  holding  area  (cell)  from 
each  trailer  unit.  At  the  end  of  each 
production  day,  the  grab  samples  from 
the  individual  trailer  units  will  be 
composited  and  the  EP  toxicity  test  * 


*  The  Agency  has  data  submitted  in  other 
delisting  petitioni  on  the  Chemrix*  process  and  on 
other  ceme^Hitiovis  stabilization  processes  that 
indicate  thi.i  the  tdjubtnient  of  mixing  ratios  can 
alter  the  teachability  of  each  metal  toxicant.  CTI 
further  claims  that  they  can  achieve  leachate  levels 
of  six  times  the  rtgulatory  standards  when  treating 
CMC's  waste. 

*  CMC  tested  its  waste  for  the  priority  pollutants 
since  rinse  waters  from  painting  operations  enter 
the  treatment  system.  All  volatile  constituents  were 
reported  as  non-detectable  at  a  level  of  0.1  ppm 
using  methods  SOBO  and  8240  ftxim  Test  Methods  for 
Evaluating  Solid  Waste,  SW-B4e.  Acid  and  Base/ 
Neutral  Extractables  were  reported  as  non- 
detectable  at  a  lovel  of  1  ppm  using  methods  3530 
and  8270  from  SW-84e.  The  Agency  notes  that  these 
detection  limits  would  generate  compliance-point 
concentrations  above  the  regulatory  standards  for 
some  constituent*,  [i.e.,  a  detection  limit  of  0.01  ppm 
would  be  necessary  for  chloroform,  or  0.0004  ppm 
for  1,1-dichloroeihylene  to  pass  at  the  compliance- 
point).  The  Agency  is  also  aware,  however,  that  the 
recommended  extraction  and  analytical  procedures 
described  in  SW-Me  cannot  achieve  low  enough 
detection  limits  to  pass  the  VHS  analysis  for  some 
constituents.  Where  hazardous  constitutents  in  a 
waste  are  determined  to  be  non-detectable  using 
appropriate  analytical  methods,  the  Agency  will,  as 
a  matter  of  policy,  not  regulate  the  waste  as 
hazardous.  The  agency  is  not  indicating  that  these 
detection  limits  are  appropriate  minimum  limits  for 
all  petitioners.  These  will  be  determined  on  a  case- 
by-case  basis  and  will  depend  on  the  waste  matrix. 
The  Agency  furtker  notes  that  as  the  recommended 
clean-up  and  analytical  tests  improve,  the  required 
detection  limits  will  decrease  for  those  petitioners 
submitting  petitions  at  that  point  in  time. 

*  Since  the  results  obtained  using  the  EP  toxicity 
test  were  equal  to  or  greater  than  those  determined 
by  the  EP  toxicity  test  for  oily  wastes,  indicating 
that  little  or  no  metals  were  found  in  the  oil  fraction, 
the  Agency  has  allowed  the  use  of  the  EP  toxicity 
test  in  the  contingency  testing  program. 


will  be  run  on  eadi  composite  sample.  If 
lead  or  chromium  (total)  concentrations 
exceed  0.315  ppm  or  if  nickel  levels 
exceed  2.17  ppm  in  the  extract,  the 
waste  will  be  removed  and  retreated  or 
disposed  as  a  hazardous  waste.  (The 
Agency  has  included  nickel  in  this 
testing  program,  since  it  is  present  at 
substantial  concentrations  in  the  waste 
and  could  be  affected  by  adjusting 
mixing  ratios  to  limit  chromium  and  lead 
mobihty.) 

(3]  The  treated  waste  must  be  pumped 
into  bermed  cells  that  are  constructed  to 
ensure  that  the  treated  waste  generated 
each  day  is  identifiable  and  retrievable 
{i.e.,  the  material  can  be  removed  and 
either  disposed  at  a  hazardous  waste  or 
retreated  if  conditions  1  or  2  are  not 
met.) 

The  Agency  believes  that  CMC's 
treated  waste  generated  by  the 
Chemfix*  process  will  be  non-hazardous 
under  the  conditions  specified  above. 
The  Agency  therefore  is  granting  a  final, 
conditional,  one-time  exclusion  to  CMC 
for  the  product  that  will  result  from  the 
chemical  stabilization  of  the 
electroplating  wastewater  treatment 
sludge  presently  contained  in  three 
surface  impoundments  at  the  Elyria, 
Ohio  site. 

n.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six  month  period  to  come  into 
compliance.  That  is  the  case  here  since 
rule  reduces,  rather  than  increases,  the 
existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
which  woidd  be  imposed  on  the 
petitioner  by  an  effective  date  six 
months  after  promulgation,  and  the  fact 
that  such  a  deadHne  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  this  rule  should  be  effective 
immediately.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act,  piu^uant 
to  5  U.S.C.  553{d)i 

III.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  an  exclusion  is 
not  major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
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by  excluding  wastes  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  §S  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  wastes.  Recycling. 
Dated:  November  4. 1986. 
lefTery  D.  Denlt. 

Acting  Director,  Office  of  So/id  Waste. 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6912(a).  6921,  and  6922). 

2.  In  Appendix  IX.  add  the  following 
wastestream  in  alphabetical  order  to 
Table  1  to  read  as  follows: 

Appendix  IX— (Amended] 

Table  1— Wastes  Excluded  From  Non- 
specific Sources 


Faciily 


Wade  Oncriplion 


General         ElyTia.OH...  The  rMKkM  geiwrated  from  the 

*!°*°^  use  o«  lh«  ChemfiK*  treatmem 

^y  •  pfoceM  on  Aidge  (EPA  Hai- 

""^^  ardout  Waste  No.  F006)  genar- 

Bo^f  ated  Irom  otocif opiating  oper- 

o»n)>on.  aliona  and  oonMiiwd  in  threa 

on-siia   aurtaca   impoundments 

on    November    14.    1966     To 

aaaure  Itiat  ataMoalion  occura. 

the  toNowing  oorKMons  («ipiy  to 

this  axduaion: 

(1)  Mixmg  ratios  shall  be 
monitored  continuously  to 
assure  consstent  treatment 


Table  l.— Wastes  Excluded  From  Non- 
specific Sources— ContinucvJ 


FaciMy 


Addreaa 


Waste  Dascnpton 


(2)  One  grab  aampto  of  ttw 
treated  waste  shM  be  t*en 
•ach  how  as  K  is  pumped  to 
ttw  holding  area  (cell)  trom 
each  frailar  uniL  At  ttw  end  of 
each  production  day.  ttw  grab 
samplas  from  Vw  indMidual  Ml- 
ar  unts  wil  be  compoaited  and 
ttw  EP  toxicity  lest  oil  be  run 
on  eacfi  composite  sampta.  H 
lead  or  total  civomam  concen- 
trations exceed  0.315  ppm  or  it 
nk*el  excMds  2.17  ppm.  in  Itw 
EP  extract,  the  waste  wil  be 
removed  and  rs«aatad  or  dis- 
poaed  of  as  a  hazardous  waste 

(3)  The  ttaated  wwte  ahM  be 
pumped  into  bemwd  cans  which 
are  conatnjcted  lo  aaaura  ttwi 


and  rathevabte  U»-.  ttw  materM 
can  be  removed  and  aittwr  dis- 
Poaedof  as  a  hazanlous  waste 
or  retreated  if  condHiona  1  or  2 
are  not  met). 
Failure  to  aatiafy  any  of  ttwae 
condilloiw  would  lender  (he 
axduaion  void.  This  is  a  one-time 
•xduaon.  appfecabto  only  u  ttw 
reaxJue  generated  Iram  ttw  uaa  of 
ttw  Chemiftx*  traalnwnt  precaas 
on  the  sludge  ewentty  eentained 
■n  the  ttvee  oit-site  surface 
vnpoundments. 


[FR  Doc.  86-25708  Filed  11-13-86;  8:45  am] 
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40  CFR  Part  261 
ISW-FRL-3111-1] 


Hazardous  Waste  Management 
System;  identification  and  Usting  of 
Hazardous  Waste;  Hnal  Denials 

AQENCV:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
decision  to  deny  the  petitions  submitted 
by  four  petitioners  to  exclude  their  solid 
wastes  from  the  lists  of  hazardous 
wastes  contained  in  40  CPR  281.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265. 124, 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  speciHcally  provides  generators 
the  opportimity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  The  effect  of  this  action  is 
that  all  of  this  waste  must  be  handled  as 
hazardous  waste  in  accordance  with  40 
CFR  Parts  262-266.  and  Parts  270,  271 
and  124. 


EFFECnVl  DATE  May  14, 1987. 

addresses:  The  public  docket  for  these 
final  petition  denials  is  located  in  the 
Sub-basement,  U.S.  Environmental 
Protection  Agency.  401  M  Street  S.W., 
Washington,  DC  20480,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-CHDF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose.  Office 
of  Solid  Waste  (WH-562B).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  2048a  (202) 
382-5096. 

SUPPLEMENTARY  INFORMATION.  On 
October  22. 1986.  EPA  proposed  to  deny 
specific  wastes  generated  by  several 
facilities,  including:  (1)  Ford  Motor  Co., 
located  in  Lima.  Ohio  (see  51  FR  37427); 
(2)  General  Motors  Corp..  Truck  and 
Coach  Div..  located  in  Pontiac.  Michigan 
(see  51  FR  37429);  (3)  Olin  Corp.,  located 
in  St.  Marks,  Florida  (see  51  FR  37434); 
and  (4)  Welsh  Co.  of  the  South,  located 
in  Union  Springs,  Alabama  (see  51  FR 
37436). '  The  Agency  had  previously 
evaluated  all  four  of  the  petitions  which 
are  discussed  in  today's  notice.  Based 
on  our  review  at  that  time,  these 
petitioners  were  granted  a  temporary 
exclusion.  Due  to  changes  in  the 
delisting  criteria  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  however,  these 
petitions,  as  well  as  the  other  three  have 
been  evaluated  both  for  the  factors  for 
which  the  wastes  were  originally  listed, 
as  well  as  other  factors  and  toxicants 
which  reasonably  could  cause  the 
wastes  to  be  hazardous.  Based  upon 
these  evaluations,  the  Agency  has 
determined  that  all  four  of  the 
petitioning  facilities  have  not 
substantiated  their  claims  that  the 
wastes  are  non-hazardous;  therefore,  the 
Agency  is  denying  the  petitions 
submitted  by  all  four  petitioning 
facilities  and  is  revoking  the  temporary 


'  In  the  same  Federal  Register  notice,  the  Agency 
also  proposed  to  deny  the  exclusion  of  specific 
wastes  generated  by  Chevron.  U.S.A..  Port  Arthur. 
Texas  (see  51  FR  37422).  E.I.  Du  Pont  de  Nemours  A 
Co..  Beaumont.  Texas  (see  51  FR  37423).  and 
McLouth  Steel  Corp..  Trenton,  Michigan  (see  51  FR 
37432).  Chevron.  Du  Pont,  and  McLouth  submitted 
comments  which  lake  issue  with  the  proposed 
denials  for  their  facihties.  The  Agency  will  address 
these  comments  in  a  later  Federal  Regiater  notice. 
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exclusions  currently  held  by  these 
facilities. 

The  denials  made  final  here  involve 
the  following  petititmers: 
Ford  Motiji  Co..  lima.  Ohio; 
General  Motors  Corp..  Truck  and  Coach 

Oiv.,  Pontiac,  Michigan; 
Olin  Corp.,  St.  Maiiis,  Florida; 
Welsh  Co.  of  the  South,  Union  Springs, 

Alabama. 

I.  Ford  Motor  Company 

A.  Proposed  Denial 

Ford  Motor  Company  (Ford)  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  contained 
in  two  on-site  lagoons  from  EPA 
Hazardous  Waste  No.  F006,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  Ford, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  mi  immobile 
form.*  (See  51  FR  37427-37429.  October 
22, 1986,  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
Ford's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Ford  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  sludge 
contained  in  two  on-site  lagoons  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste 
control."  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Ford  for  its 
wastewater  treatment  sludge  resulting 
from  electroplating  operations,  listed  as 
EPA  Hazardous  Waste  No.  F006.  which 
is  stored  at  its  Lima,  Ohio  facility.  By 
this  action,  the  Agency  also  withdraws 
the  temporary  exclusion  granted  for  this 
waste  on  February  12, 1982. 

II.  CMC  Truck  and  Coach 

A.  Proposed  Denial 

CMC  Truck  and  Coach  (CMC  Truck) 
has  petitioned  the  Agency  to  exclude  its 


•  Ford  was  granted  a  temporary  exdiuion  for  thia 
waste  on  February  12, 1982. 

*  It  should  be  noted  that  a  recent  re-interpretation 
of  F006  indicate*  that  waatea  generated  by 
phosphating  and  immeraion  plating  processes  are 
not  regulated  if  segregated.  Accordingly,  the 
dewatered  sludge  preaently  geiwralad  by  these 
processes  is  not  regulated  if  sepegated.  Since  Ford 
once  dispoeed  of  copper  plating  rmaewater* 
(classiried  as  EPA  Haurdous  No.  FOOB)  in  its  two 
on-site  lagoons,  however,  the  lagoon  iiudges,  which 
are  the  subject  of  this  petition,  are  dasalfied  as  EPA 
Hazardous  Waste  No.  F006  by  the  nUxture  rule. 


wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  Nos.  F006  and  F019, 
beaed  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  CMC, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.*  (See  51  FR  37429-37432.  October 
22, 1986,  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
CMC's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  CMC  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filter  cake 
generated  by  C^C  is  hazardous  and  as 
such  should  not  be  excluded  from 
hazardous  waste  control.*  The  Agency, 
therefore,  is  denying  a  final  exclusion  to 
CMC  Truck  and  Coach  for  its  dewatered 
wastewater  treatment  sludge  (sludge) 
resulting  from  electroplating  operations, 
and  the  chemical  conversion  of 
aluminum  hsted  as  EPA  Hazardous 
Waste  Nos.  F006  and  F019,  which  is 
generated  at  its  Pontiac,  Michigan 
facility.  By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  this  waste  in  May,  1982. 

ni.  Olin  Corporation 

A.  Proposed  Denial 

Olin  Corporation  Smokeless  Powder 
Plant  (Olin)  has  petitioned  the  Agency 
to  exclude  its  wastewater  treatment 
sludge  from  EPA  Hazardous  Waste  Nos. 
K044  and  K046  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  Olin.  however  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  essentially  present  in 
an  immobile  form."  (See  51  FR  37434- 
37436,  October  22, 1986,  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Olin's  petition.) 


♦  CMC  Truck  was  granted  a  temporary  exclusion 
for  this  waste  in  May  1982. 

'The  recent  Agency  re-interpretation  of  F006 
indicates  that  wastes  generated  by  phosphating 
processes  are  not  roqulated.  Accordingly,  the 
petitioner's  waste  from  their  phosphating  processes, 
if  segregated,  (previously  classified  as  EPA 
Hazardous  Waste  No.  F006)  is  not  regulated.  This 
waste,  however,  is  ittll  regulated  as  FOig. 

•  Olin  was  granted  a  temporary  exclusion  for  this 
waste  on  November  22. 1982  (see  47  FR  52673). 


B.  Agency  Response  to  Public 
Comments 

The  Agency  did  aot  receiv&any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Olio  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  sludge 
generated  by  Olin  is  hazardoiM  and  as 
such  should  not  be  excluded  fit>m 
hazardous  waste  control.  The  Agency, 
therefore,  is  denying  a  final  exclusion  to 
Olin  Corporation  for  its  dewatered 
sludge  resulting  from  the  manufacture, 
formulation  and  loading  of  lead-based 
initiating  compounds,  Usted  as  EPA 
Hazardous  Waste  Nos.  K044  and  K046, 
which  is  generated  at  its  St.  Marks, 
Florida  facility.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  this  waste  on 
November  22. 1982  (47  FR  52673). 

rv.  Welsh  Company  of  the  South 

A.  Proposed  Denial 

Welsh  Company  of  the  South  (Welsh) 
has  petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  No.  F006,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  Welsh, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.'  (See  51  FR  37436-37438,  October 
22. 1986.  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
Welsh's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Welsh  for  the  waste 
identified  in  the  petition. 

C  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believe*  that  the  sludge 
generated  by  Welsh  is  hazardous  and  as 
such  should  not  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  is  denying  a  final  exclusion  to 
Welsh  Company  of  the  South  for  its 
dewatered  sludge)  resulting  from  the 
electroplating  of  steel  furniture  parts, 
listed  as  EPA  Hazardous  Waste  No. 
F006  which  is  generated  at  its  Union 
Springs.  Alabama  facility.  By  this  action, 
the  Agency  also  wiAidraws  the 


'  Welsh  was  granted  a  lemporary  exclusion  for 
this  waste  in  May,  1982. 
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temporary  exclusion  granted  for  this 
waste  in  May,  1982. 

V.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  four  petitioners 
included  in  this  notice  having  their 
temporary  exclusions  revoked  and  final 
exclusions  denied.  They  will  have  to 
revert  back  to  handling  their  wastes  as 
they  did  before  being  granted  these 
exclusions  [i.e.,  they  must  handle  their 
wastes  as  hazardous).  These  petitioners 
will  need  some  time  to  come  into 
compliance  with  the  RCRA  hazardous 
waste  management  system. 
Accordingly,  the  eff^ective  date  of  the 
revocation  of  these  temporary 
exclusions  and  denials  is  six  months 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

VI.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  relation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation,  which  would 
revoke  temporary  exclusions  and  deny 
petitions  from  four  facilities,  is  not 
major.  The  affect  of  this  rule  would 
increase  the  overall  costs  for  the 
facilities  which  currently  have 
temporary  exclusions  that  are  being 
revoked  and  denied.  The  actual  costs  to 
these  companies,  however,  would  not  be 
significant.  In  particular,  in  calculating 
the  amount  of  waste  that  is  generated  by 
these  four  facilities  that  currently  have 
temporary  exclusions  and  considering  a 
disposal  cost  of  $300/ ton,  the  increased 
cost  to  these  facilities  is  approximately 
$5.7  million,  well  under  the  $100  million 
level  constituting  a  major  regulation.  In 
addition,  some  of  these  companies  are 
large  and,  therefore,  the  impact  of  this 
rule  will  be  relatively  small.  This  rule  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

VII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  §S  801-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administator  may 
certify,  however,  that  the  rule  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  four 
facilities  across  different  industrial 
segments.  The  overall  economic  impact, 
therefore,  on  small  entities  is  small. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 

Authority:  Sec.  3001  RCRA.  42  U.S.C.  6921. 

Dated:  November  7. 1986. 
|.  W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc  86-25707  Filed  11-13-86;  8:45  am] 
Buiiwo  cooc  mo  w  II 


40  CFR  Part  261 

lSW-FRL-31 11-31 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

AOENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
decision  to  deny  the  petitions  submitted 
by  two  petitioners  to  exclude  their  solid 
wastes  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  280  through  265. 124. 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22. 
which  specifically  provides  generators 
the  opportimity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  The  effect  of  this  action  is 
that  all  of  this  waste  must  be  handled  as 
hazardous  waste  in  accordance  with  40 
CFR  Parts  262-266,  and  Parts  270.  271 
and  124. 

EFFECTIVE  DATE:  May  14,  1987. 

ADDRESSES:  The  public  docket  for  these 
final  petition  denials  is  located  in  the 
Sub-basement,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 


Washington.  D.C.  20460.  and  is  available 
for  public  viewing  horn  9:30  a.m.  to  3:30 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  TTie  reference  number 
for  this  docket  is  "F-86-ANDF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  WrORMATlOW  CONTACT. 

RCRA  Hotline.toU  free  at  (800)  424-0346. 
or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose.  Office 
of  Solid  Waste  (WH-^62B),  U£. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  D.C  20480. 
(202)  382-5096. 

SUPPLEMENTARY  INFORMATION:  On 

October  8, 1986.  EPA  proposed  to  deny 
specific  wastes  generated  by  three 
facilities,  including:  (1)  AT&T 
Technology  Systems,  located  in 
Richmond.  Virginia  (see  51  FR  36058) 
and  (2)  John  Deere  Des  Moines  Works, 
located  in  Ankeny.  Iowa  (see  51  FR 
36031).*  The  Agency  had  previously 
evaluated  both  of  the  petitions  which 
are  discussed  in  today's  notice.  Based 
on  our  review  at  that  time,  these 
petitioners  were  granted  a  temporary 
exclusion.  Due  to  changes  in  the 
delisting  criteria  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  however,  these 
petitions,  have  been  evaluated  both  for 
the  factors  for  which  the  wastes  were 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  wastes  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  both  of  the  petitioning 
facilities  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous;  therefore,  the  Agency  is 
denying  the  petitions  submitted  by  both 
petitioning  facilities  and  is  revoking  the 
temporary  exclusions  currently  held  by 
these  facilities. 

The  denials  made  final  here  involve 
the  following  petitioners: 

ATftT  Technology  Systems,  Richmond, 

Virginia; 
John  Deere  Des  Moines  Worics,  Ankeny. 

Iowa. 


■  In  the  same  Federal  Register  notice,  the  Agency 
also  proposed  to  deny  exclusion  of  speciPic  wastes 
generated  by  the  American  Nickeloid  Company. 
Lima.  Illinois  (see  SI  FR  36028).  During  the  comment 
period  for  the  proposed  rule.  American  Nickeloid 
sent  a  letter  to  the  Agency  requesting  thai  their 
petition  t>e  withdrawn.  By  withdrawing  their 
petition.  American  Nickeloid's  temporary  exclusion 
is  no  longer  valid:  therefore,  the  previously 
petitioned  waste  must  now  be  handled  as 
hazardous. 
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L  ATftT  TachMlBflr  Syitenw 

A.  Proposed  Denial 

ATAT  Teclnology  SytteiH  (ATAT) 
hai  petitiumrf  the  Ageacy  to  exclude  its 
wastewater  tnatowot  ikidge  (vacuum 
fiHer  sludge)  from  EPA  Hazardons 
Waste  No.  POM,  based  on  die  low 
concentatioB  aad  immebilisation  of  the 
listed  ooBstihients  in  die  waste.  Data 
submitted  by  AT&T,  however,  fails  to 
substaotiate  its  cknoM  that  tfae  Bated 
constituents  aie  essentially  present  in 
an  immobile  form.*  (See  51  FR  36028- 
36031.  October  8. 1986.  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  AT&T's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  AT&T  for  the  waste 
identiHed  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasoas  stated  in  the  proposal, 
the  Agency  believes  that  the  vacuum 
filter  sludge  generated  by  AT&T  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  ATftT  Technology  Systems 
for  its  dewatered  wastewater  treatment 
sludge  (vacuum  filler  sludge)  resulting 
from  dectroplating  operations,  listed  as 
EPA  Hazardous  Waste  No.  F006,  w^ich 
is  generated  at  its  Richmond,  Virginia, 
facility.  By  this  action,  the  Agency  also 
revokes  the  temporary  exclusion 
granted  for  this  waste  on  November  22. 
1982  (see  47  FR  52673). 

n.  lohn  Dsere  Des  Moinss  Works 

A.  Proposed  Denial 

John  Deere  Des  Moines  Works  (John 
Deere)  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
from  EPA  Hazardous  Waste  No.  F006, 
based  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  8id}niitted  by  )ohn 
Deere,  however,  fails  to  substantiate  its 
claim  that  the  hsted  constituents  are 
essentially  present  in  an  immobile 
form."  (See  51  FR  36031-36034,  October 
8, 1986,  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
)ohn  Deere's  petition.) 


•  ATST  was  granted  a  temporary  exclusion  for 
this  waste  on  November  22. 1982  (see  47  FR  52873). 

'  lohn  Deere  was  granted  a  tempotary  exclusion 
for  this  waste  on  November  25.  IBSO  (See  45  FR 
87!i50), 


A  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
the  petitioner  during  the  public  comment 
period.  These  comments  were  to  notify 
the  Agency  that  the  John  Deere  Des 
Moines  facility  has  made  process 
changes  and  to  request  that  the  Agency 
consider  delisting  the  new  waste  upon 
completion  of  future  sampling  and 
analyses  of  the  waste.  The  Agency  notes 
that  John  Deere's  previously  granted 
temporary  exclusion  applied  only  to  the 
waste  and  processes  described  in  the 
original  delisting  demonstration.  The 
Agency  is,  therefore,  basing  today's  final 
denial  decision  on  the  characteristics  of 
the  wastes  which  were  originally 
petitioned  for  delisting.  The  Agency  also 
notes  that  consideration  of  wastes 
generated  by  processes  other  than  those 
described  in  John  Deere's  original 
petition  would  require  that  the  facility 
submit  a  separate  delisting  petition  for 
the  wastes  that  are  generated  by  the 
new  processes.  Until  a  separate  petition 
is  submitted  and  an  exclusion  granted, 
John  Deere  must  handle  the  wastes 
generated  by  the  new  processes  as 
hazardous. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  vacuum 
filter  sludge  generated  by  John  Deere  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  John  Deere  Des  Moines 
Works  for  its  dewatered  wastewater 
treatment  sludge  (vacuum  filter  sludge] 
resulting  from  electroplating  operations, 
listed  as  EPA  Hazardous  Waste  No. 
F006,  which  is  generated  at  its  Ankeny, 
Iowa  facility.  By  this  action,  the  Agency 
also  revokes  the  temporary  exclusion 
granted  for  this  waste  on  November  25, 
1980  (see  45  78550). 

III.  Effective  Date 

Tlie  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  commimity  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  two  petitioners 
included  in  this  notice  having  their 
temporary  exclusions  revoked  and  final 
exclusions  denied.  They  will  have  to 
revert  back  to  handling  their  wastes  as 
they  did  before  being  granted  these 
exclusions  (i.e..  they  must  handle  their 
wastes  as  hazardous).  These  petitioners 
will  need  some  time  to  come  into 
compliance  with  the  RCRA  hazardous 
waste  management  system. 


Accordingly,  fte  effective  tiate  of  the 
revocation  of  these  temporary 
exclusions  and  denials  is  six  months 
after  publication  of  this  final  rule  in  the 
Federal  Rei^ster. 


IV.  Regulatory  InqiaCt 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  In^MCt 
Analysis.  This  final  nile,  which  would 
revoke  temporary  exclusions  and  deny 
petitions  from  two  facilities,  is  not 
major.  The  affect  of  this  rule  would 
increase  the  overall  Qosts  for  these 
facilities  which  currently  have 
temporary  exclusions  that  are  being 
revoked  and  denied.  The  actual  costs  to 
these  companies,  however,  would  not  be 
significant.  In  particiilar,  in  calculating 
the  amount  of  waste  that  is  generated  by 
these  two  facilities  that  currently  have 
temporary  exclusions  and  considering  a 
disposal  cost  of  $300/ton,  the  increased 
cost  to  these  facilities  is  approximattely 
$600,000  well  under  the  $100  million 
level  constituting  a  major  regulation. 
This  is  Bot  a  major  r^ulation;  therefore, 
no  Regulatory  Impact  Analysis  is 
required. 


V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  oomment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  •of  the  rule  on  small 
entities  (/.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  ngm'ficant  economic  impact  on  a 
substantial  number  ctf  a  small  entities. 

This  amendment  Will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  two 
facilities  across  different  industrial 
segments.  The  overaN  economic  impact, 
therefore,  on  small  eatities  is  small. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  •  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  r^ulatory  flexibility  arralysis. 

List  of  Subfecta  in  40  CHI  Part  261 

Hazardous  waste.  Recycling. 
AuAority:  Sec.  3001  RCRA.  42  U.S.C.  8921. 
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Dated:  Novemb«'  4, 1986. 
I.W.  McGnw, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  86-25708  FUed  ll-li-66;  8:45  am] 

BIUMQCOW 


40  CFR  Part  261 
[SW-FRL-3110-3] 


Hazardous  Waste  ManagMiMnt 
System:  ktentlflcaUuii  and  LMing  of 
Hazardous  Waste 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  annnimf^ing  its 
decision  to  deny  the  petition  submitted 
by  one  petitioner  to  exclude  its  solid 
waste  from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  281 J2. 
This  action  responds  to  a  ddistiiig 
petition  submitted  undw  40  CFR  WO  210. 
which  allows  any  person  to  petition  the 
Administrator  to  modiiy  or  revoke  any 
provision  of  Parts  280  through  2B5. 124, 
270.  and  271  of  Tide  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22. 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administi-ator  to  exclude  a  waste  on  a 
"generator-specific  basis"  finom  the 
hazardous  waste  lists.  Our  basis  for 
denying  this  petition  is  that  the 
petitioner  has  not  substantiated  its 
claim  that  the  waste  is  non-hazardous. 
The  effect  of  this  action  is  fliat  all  of  this 
waste  must  be  handled  as  hazardous 
waste  in  accordance  with  40  CFR  Parts 
262-266.  and  Parts  270, 271  and  124. 
EFFECTIVE  DATE:  May  14.  1987. 

AOOBESSet:  The  public  docket  for  this 
final  petiti<m  denial  is  located  in  the 
Sub-basement,  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington.  DC  20460.  and  is  available 
for  public  viewing  firom  9:30  a jn.  to  3:30 
p.m..  M(Hiday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointinents.  The  reference  number 
for  this  docket  is  "F-86-LVDF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost  Additional 
copies  cost  $^/page. 
TON  FURTHER  MFORMATKM  CONTACR 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  362-3000.  For  technical 
informaticm.  contact  Lori  DeRose.  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protecti(»i  Agency,  401  M 
S\reBt  SW.,  Washingtoa  DC  20460,  (202) 
382-5096. 


MFORMATNNCOn 
October  21, 1886,  EPA  pnqxMed  to  deny 
specific  wastes  generated  by  several 
facilities,  including  LTV  Steel  Company, 
located  in  East  Chicago.  Indiana  (see  51 
FR  37307), »  The  Agency  had  jweviously 
evaluated  the  petition  which  is 
discussed  in  today's  notice.  Based  on 
our  review  at  that  time,  this  petitioner 
was  granted  a  temporary  exclusion.  Due 
to  changes  in  the  delisting  criteria 
required  l^  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  however, 
tills  petition  has  been  evaluated  both  for 
the  factors  for  which  the  waste  was 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  waste  to  be  hazardous.  Based 
upon  diese  evaluations,  the  Agency  has 
determined  that  die  petitioning  facihty 
has  not  substantiated  its  claims  that  Uie 
waste  is  nm-hazardous;  therefore,  die 
Agency  is  denyhog  the  petition 
submitted  by  this  petitioning  facility  and 
is  revoking  the  temporary  exclusion 
cuirendy  bdd  by  this  fedlity. 

The  denial  made  final  here  involves 
die  foUowiag  petitioner  LTV  Steel 
Company.  East  Chicago.  Indiana. 

L  LTV  Steel  ComiMny 

A.  Proposed  Denial 

LTV  Steel  Company  (LTV)  has 
petitioned  the  Agency  to  exclude  ite 
wastewater  treatment  sludge  frtim  EPA 
Hazardous  Waste  No.  F008,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Date  submitted  b^  LTV. 
however,  fails  to  substantiate  ite  claim 
that  the  listed  constituento  are 
essentially  present  fai  an  immobile 
form.*  (See  51  FR  37307-37306.  October 
21. 1966.  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
LTVs  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  bom 
LTV  regarding  ite  decision  to  deny  an 
exclusion  to  LTV  for  die  waste 
identified  in  the  petition.  LTV  indicated 
that  from  July  through  September.  1986. 
the  sludge  generation  rate  had 
decreased  bom  15.000  tons  to  4,100  tons 


'  In  the  Mme  Fadml  RagialM  notice,  the  Agency 
also  propoeed  to  deny  tbe  exduaioo  of  apedfic 
wutee  giMntwi  by  the  folhmiag  petitiaoMs:  Cam 
Conduit  Conpuiy.  iocated  ia  SyoaaM.  New  York 
(lee  51  PR  37301);  Cviml  Melon  Corp..  Delco 
Producta  Division,  located  in  Ketterii^  Oiiio  (see 
FR  37309):  lolui  Deere  Dubusue  Woiia.  located  in 
Dubuque  Iowa  61/1137306):  and  United  Chair,  bit. 
locatad  in  IrcMdaia.  Alabana  (aae  n  fR  37300).  The 
Agency  haa  addieaaad  tkeae  propoaed  deciaaoaa  in 
separate  FadenI  Ragialar  notices. 

•  LTV  was  granted  a  temporary  exclusion  for  this 
waste  on  November  a  ISSZ  (47  FR  52068). 


due  to  improved  dewatering  procedures. 
LTV  did  not  indicate  vtdiat  specific 
changes  were  made  to  bring  their 
generation  rate  to  approximately  one 
diird  of  that  originally  reported.  The 
Agency  believes  diat  a  decrease  in 
generation  rate  of  this  proportion  could 
constitute  a  significant  change  in  the 
dewatering  process.  The  Agency 
believes  diat  LTV  would  need  to  submit 
a  new  petition  containing  waste 
characterization  data  on  the  waste 
presentiy  being  generated  (at  the 
decreased  ^neration  rate),  or  at  a 
minimum  discuss  what  the  chaises  to 
the  process  were  and  why  they  fe^  diey 
were  not  significant  enough  to  effect  tbe 
concentration  and  mobility  of  t"»«*nkwii 
constituento  ccmtained  in  the  tvaata.  The 
Agency  believes  it  is  inappropriate  to 
evaluate  the  waste  using  the  vdome  of 
waste  currendy  generated  and  waste 
characterization  date  on  the  waste 
produced  prim  to  LTVs  {Htxxss  cbange. 

LTV  objecte  to  the  use  of  data  bom 
the  oily  waste  EP  procedure  (OWEP) 
smce  the  test  relates  to  wastes  that  are 
normally  landfarmed.  In  addition.  LTV 
also  obiecta  to  ose  of  a  testing  procedure 
that  has  not  been  proposed  or 
promulgated. 

The  OWEP  was  developed  in 
response  to  concerns  that  die  EP  toxidty 
test  underestimates  the  ability  of  metals 
to  leadi  from  oily  wastes.  The  Agency 
has  requested  that  die  OWEP  test  be 
performed  on  oily  wastes  to  assess  die 
additive  groundwater  contamination 
potential  of  toxicante  contained  in  the 
organic  (oily)  and  solid  phases  of  these 
wastes.  Since  the  oU  phase  bom  oily 
wastes  can  mobilize  in  a  landfill  setting, 
the  Agency  will  continue  to  use  the 
OWEP  as  a  tool  to  measure  die 
concentrations  of  inorganic  toxicants 
moving  in  this  fraction.* 


•  The  Oiiy  Waala  EP  iMt  (OWEP)  was  developed 
in  reaponse  to  coocwns  diat  the  EP  lest  is  not 
8aital>ie  lor  wastes  which  exhibit  a  substantial  oil 
and  9«aae  content  (oil  fraction).  Specifically. 
ooBcem  was  axpi eased  that  (i)  toxic  metals  may 
leach  at  higher  levels  than  thoae  predictad  by  the  EP 
test  if  the  oil  fraction  degrades,  and  (2)  the  oily 
frvction.  while  H  may  act  as  a  solid  in  the  EP  teat, 
could  migrate  as  a  liquid  once  the  waste  is 
disposed. 

llie  first  concern  is  baaed  upon  a  acenario  ia 
which  tbe  oily  fraction  coaU  the  sobd  phaae  of  the 
waste  and  the  learhing  medium.  If  the  oily  fradioo 
degrades,  as  could  ocxair  in  a  well-aanaged 
landfarm.  the  aolid  phaae  could  be  man  coBf4etely 
expoaed  to  the  laarhing  medium  and  incraaaed 
leaching  could  occnr.  (The  practice  of  requesting  the 
OWEP  for  wastes  containing  >1  percent  oil  and 
greaae  was  baaed  upon  the  estimsle  that  1  percent 
oil  and  pvase  would  be  a  sufficient  quantity  to  coat 
the  waste.)  The  OWEP  simulates  this  effect  by 
removing  the  oily  frvctioD  with  toluene  and 
tetrabydrofuran  prior  to  subjecting  the  waste  to  the 
EP  test.  The  OWEP  also  requires  the  measurement 

Continued 
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The  OWEP  test  was  Turst  published  in 
Proposed  Sampling  and  Analytical 
Methodologies  for  Addition  to  Test 
Methods  for  Evaluating  Solid  Waste 
(see  49  FR  38790,  October  1, 1964).  It 
was  also  used  to  evaluate  wastes  in  a 
proposed  rule  on  October  23, 1984  (see 
49  FR  42587-42593).  On  February  28, 
1985  (50  FR  7882-7900).  the  Agency 
published  a  proposed  rule  and  request 
for  comment,  proposing  use  of  the  VHS 
model  for  evaluating  delisting  petitions. 
The  model  inputs  are  the  waste 
generation  rate,  and  the  toxicant 
concentrations  in  the  extract.  The 
Agency  indicated  that  the  EP  toxicity 
test,  the  OWEP  test  (for  wastes  with  oil 
and  grease  greater  than  1%),  or  some 
other  leachate  test  would  be  used  to 
determine  inorganic  extract 
concentrations  for  input  into  the  VHS 
model.  The  Agency  further  stated  in  the 
February  26, 1985  notice  that  the  EP  for 
Oily  Wastes  would  be  used  for  all 
wastes  exceeding  an  oil  and  grease 
content  of  1  percent.  Comments  on  the 
VHS  model  and  modiHcations  to  SW- 
846,  including  those  on  the  OWEP.  were 
addressed  when  the  final  version  of  the 
VHS  model  was  published  on  November 
27. 1985,  50  FR  48886-48967).  At  that 
time,  the  Agency  specified  that 
petitioners  wishing  to  use  another  test 
may  request  permission  from  the 
Agency  to  use  an  alternative  procedure, 
pursuant  to  40  FTl  26021.  The  Agency 


of  the  mass  of  metals  in  the  oily  fraction,  which  is 
added  to  the  mass  of  metals  that  leach  in  the  EP 
step.  This  accounts  for  those  metals  that  are 
initially  in  the  oily  fraction  that  would  be  available 
for  leaching  once  that  fraction  degrades. 
(Degradation  of  the  oily  fraction  occurs  in  landfills 
although  the  rate  of  this  degradation  is  usually 
much  slower  than  that  of  a  landfarm.) 

The  second  concern  is  based  upon  the  potential 
for  the  oily  fraction  to  migrate  from  the  waste.  This 
could  result  in  the  contamination  of  an  aquifer  by 
the  oily  fraction  itself.  This  would  be  more  likely  lo 
occur  when  the  waste  is  managed  in  a  landfill  and 
the  oily  fraction  is  not  rapidly  degraded.  The  OWEP 
addresses  this  concern  by  assuming  that  the 
contaminants  in  the  oily  fraction  are  added  to  those 
that  are  mobilized  through  the  liquid  extraction  step 
of  the  procedure.  Since  in  the  original  EP  test  the 
oily  fraction  may  not  be  tested  as  a  liquid  due  lo  its 
inability  to  pass  through  the  filter  during  the  phase 
separation  step,  the  ability  of  the  toxicants  in  the 
oily  fraction  to  behave  as  a  liquid  is  not  addressed 
in  that  test.  The  OWEP,  however,  by  requiring  a 
seiMrate  analysis  of  the  oily  fraction,  allows  for  an 
assessment  of  the  additive  effects  of  groundwater 
contamination  potential  from  both  toxicants 
contained  in  the  organic  fraction  and  those  that 
mobilize  from  the  soUd  phase  during  the  extraction 
step.  Since  the  oil  phase  from  oily  metal  hydroxide 
wastes  in  a  landfill  scenario  can  mobilize,  the 
Agency  will  continue  to  use  the  OWEP  as  a  tool  to 
measure  the  concentrations  of  inorganic  toxicants 
moving  in  this  fraction. 

The  Agency,  however,  intends  to  initiate  a  testing 
program  to  determine:  the  percent  oil  content  of 
various  waste  matrices  that  will  result  in  a  more 
accurate  measure  of  the  mobility  of  the  oil  fraction: 
and  the  toxicological  implications  of  the  oil  itself 
contaminating  underlying  aquifers. 


also  described  the  OWEP  in  Petitions  to 
Delist  Hazardous  Wastes:  A  Guidance 
Manual,  published  in  April,  1984.  The 
Agency  has  no  tool,  other  than  the 
OWEP,  at  the  present  time,  to  evaluate 
metal  mobility  from  oily  wastes.  The 
Agency's  policy  with  respect  to  petition 
review  is  to  use  the  best  available  tools 
[i.e.,  leachate  tests,  models,  regulatory 
standards,  etc.)  to  assist  in  these 
evalutions.  If  these  tools  were  not  used, 
timely  review  of  petitions  would  be 
impossible  and  all  action  on  delisting 
petitions  would  cease. 

LTV  had  several  criticisms  of 
individual  parameters  used  in  the  VHS 
model  itself  (e.g.,  the  dilution  predicted 
by  the  model  for  large  volume  wastes 
and  the  lack  of  attenuation  for  metal 
species).  Since  the  VHS  landfill  model 
was  made  final  on  November  27. 1985 
(see  50  FR  48886,  Appendix),  and  all 
comments  received  in  the  proposal  for 
the  model  were  incorporated,  these 
comments  will  not  be  entertained.  One 
point  in  this  regard  will  be  mentioned 
due  to  a  question  raised  about  state  law. 
The  commenter  noted  that  the  State  of 
Indiana  prohibits  landfills  from  locating 
cells  less  than  1,000  feet  from  a  drinking 
water  well  and,  therefore,  the 
assimiption  of  a  receptor  500  feet  from 
the  disposal  site  should  be  altered.  The 
Agency  notes  that  once  delisted  there 
would  be  no  limitation  on  selecting  out- 
of-state  disposal  sites. 

LTV  Steel  claimed  that  hexavalent 
chromium  instead  of  total  chromium 
should  be  considered  in  delistings 
because  it  is  more  mobile  in  the 
environment  and  more  toxic.  The 
Agency  has  already  cited  its  basis  for 
considering  total  chromitun  in  its 
analysis  (see  51  FR  37308,  October  21, 
1986).  In  this  proposal  the  Agency  cited 
studies  which  have  shown  that  trivalent 
chromium  can  convert  to  hexavalent 
chromium  in  the  environment.  As 
discussed  in  the  proposal,  the  trivalent 
form  has  the  potential  to  convert  to 
hexavalent  chromium  under  the 
conditions  found  in  groundwater  and 
soil  environments.  The  Agency  has  set 
its  chromiimi  water  standard  and  EP 
toxicity  characteristic  based  on  total 
chromium. 

LTV  expressed  concern  that  they 
were  not  informed  of  the  Agency's 
decision  to  deny  the  petition  on  the 
basis  of  vinyl  chloride  and  benzene.  The 
Agency  acknowledges  that  it  failed  to 
inform  LTV  that  the  compliance  point 
concentrations,  as  predicted  by  one  or 
both  versions  of  the  proposed  OLM, 
were  of  regulatory  concern  in  the  denial 
letter  sent  to  LTV  by  EPA  on  July  28, 
1986.  Nevertheless.  LTV  was  informed 
of  this  decision  when  the  Agency 


published  its  proposed  decision  on  the 
LTV  petition  and  has  had  an  opportunity 
to  provide  comments.  Under  HSWA,  the 
Agency  must  evaluate  all  Appendix  VIII 
constituents  likely  to  be  present  in  a 
petitioned  waste.  Since  these  organics 
were  detected  in  the  waste  (as  reported 
in  the  petition),  the  Agency  must 
evaluate  these  constituents.  The  final 
model,  using  the  baseline  equation 
indicates  that  benzene,  but  not  vinyl 
chloride,  is  present  in  the  waste  at  a 
level  of  regulatory  concern. 

LTV  also  argued  that  the  detection  of 
vinyl  chloride  and  benzene  should  be 
considered  an  anomaly  or.  alternatively, 
the  waste  generation  rate  and  distance 
to  a  well  should  be  adjusted  when 
evaluating  the  waste  for  these 
constituents.  However,  the  upper  limit  of 
a  95%  confidence  interval  (based  on 
detected  levels  in  one  of  four  samples, 
and  on  the  detection  limits  in  the 
remaining  three  samples)  for  benzene 
data  also  resulted  in  a  compliance  point 
value  exceeding  regulatory  standards, 
as  discussed  in  the  proposed  denial.  As 
discussed  above,  the  compliance  point 
concentration  of  vinyl  chloride  does  not 
fail  the  final  version  of  the  OLM.  LTV 
should  submit  additional  sampling  and 
analysis  data,  which  would  increase  the 
sample  population  size,  in  order  to 
support  its  anomaly  argument.  The 
reasons  why  the  Agency  cannot  adjust 
the  waste  generation  rate  and  distance 
to  a  well  are  discussed  in  the  November 
27, 1985,  final  version  of  the  VHS  model. 

LTV  claims  that  benzene  is  not 
present  in  any  raw  materials,  additives, 
or  products  at  thair  facility.  The  Agency 
has  reviewed  LTV's  raw  materials  data 
and  notes  that,  other  than  Quintolubric 
957-WV,  no  other  materials  are  likely  to 
contain  benezene.  LTV  has  not 
presented  enough  component  data  on 
this  raw  material  to  determine  whether 
it  is  likely  to  contain  benzene. 
Nevertheless,  its  presence  at  a 
concentration  of  0.34  ppm  in  one  of  four 
samples  indicates  there  may  be  a  source 
of  benzene  at  the  facility.  The  Agency 
cannot  ignore  the  fact  that  benzene  was 
detected  at  this  level  in  the  waste, 
regardless  of  the  source. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
and  in  the  response  to  comments,  the 
Agency  believes  that  the  centrifuge 
sludge  generated  by  LTV  is  hazardous 
and  as  such  should  not  be  excluded 
from  hazardous  waste  control.  The 
Agency,  therefore,  is  denying  a  final 
exclusion  to  the  LTV  Steel  Company  for 
its  dewatered  wastewater  treatment 
sludge  (centrifuge  sludge)  resulting  from 
electroplating  operations,  listed  as  EPA 
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Hazardous  Waste  No.  F006.  which  is 
generated  at  its  East  Chicago.  Indiana 
facUity.  By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  this  waste  on  November  22, 
1982  (see  47  FR  52668). 

II.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  petitioner  included  in 
this  notice  having  its  temporary 
exclusion  revoked  and  final  exclusion 
denied.  This  facility  will  have  to  revert 
back  to  handling  its  wastes  as  it  did 
before  being  granted  the  exclusion  [i.e.. 
they  must  handle  their  waste  as 
hazardous).  The  petitioner  will  need 
some  time  to  come  into  compliance  with 
the  RCRA  hazardous  waste 
management  system.  Accordingly,  the 
effective  date  of  the  revocation  of  this 
temporary  exclusion  and  denial  is  six 
months  after  publication  of  this  final 
rule  in  the  Federal  Register. 

III.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  final  rule,  which  would 
revoke  a  temporary  exclusion  and  deny 
a  petition  from  one  facility  is  not  major. 
The  affect  of  this  final  rule  would 
increase  the  overall  costs  for  this  facility 
which  currently  has  a  temporary 
exclusion  that  is  being  revoked  and 
denied.  The  actual  cost  to  this  company, 
however,  would  not  be  significant.  In 
particular,  in  calculating  the  amount  of 
waste  that  is  generated  by  this  one 
facility  that  currently  has  a  temporary 
exclusion  and  considering  a  disposal 
cost  of  $300/ ton,  the  increased  cost  to 
this  facility  is  approximately  $4.5 
million,  well  under  the  $100  million  level 
constituting  a  major  regulation.  This  is 
not  a  major  regulation:  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  §§  801-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entiUes  [i.e..  small  buainesses,  small 
organizations,  and  small  govenunental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
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have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  one  facility, 
therefore,  the  overall  economic  impact 
on  small  entities  is  small.  Accordingly,  I 
hereby  certify  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 
List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 

Dated:  November  7, 1986. 
J.  W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  86-25712  Filed  ll-13-fl6;  8:45  am) 
BIUJNQ  CODE  MM-«e-M 


40  CFR  Part  261 
ISW-FRL-3110-4] 

Hazardous  Waste  ManagMnent 
System:  Identification  and  Ustkra  of 
Hazardous  Waste 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
decision  to  deny  the  petitions  submitted 
by  five  petitioners  to  exclude  their  solid 
wastes  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  280.20, 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  280  through  265, 124, 
270,  and  271  of  Tide  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportimity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  Tlie  effect  of  this  action  is 
that  all  of  this  waste  must  be  handled  as 
hazardous  waste  in  accordance  with  40 
CFR  Parts  262-286,  and  Parts  270,  271 
and  124. 

EFFECTIVE  DATE:  May  14,  1987 
ADDRESS:  The  public  docket  for  these 
final  petition  denials  is  located  in  the 
Sub-basement,  U.S.  Environmental 
ProtecUon  Agency,  401  M  Street  SW.. 
Washington,  DC  20480,  and  is  available 


for  public  viewing  from  9:30  a.m.  to  3:30 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-ae-MADF-FFFFT*. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  120/page. 

FOR  FURTHER  INFORMATKM  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9348,  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose,  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460,  (2021 
382-5096. 

SUPPLEMENTARY  INFORMATION:  On 
November  3, 1986.  EPA  proposed  to 
deny  specific  wastes  generated  by 
several  facilities,  including:  (1)  ITE 
Electrical  Apparatus  Division  of 
Siemens  Energy  and  Automation.  Inc.. 
located  in  Spartanburg,  South  Carolina 
(see  51  FR  39970);  (2)  Monroe  Auto 
Equipment  Company,  located  in  Cozad, 
Nebraska  (see  51  FR  39972);  (3)  Harrison 
Radiator,  Division  of  General  Motors 
Corp.,  located  in  Dayton,  Ohio  (see  51 
FR  39982);  (4)  Harrison  Radiator, 
Division  of  General  Motors  Corp., 
located  in  Moraine,  Ohio  (see  51  FR 
39985);  and  (5)  American  Chrome  and 
Chemicals,  located  in  Corpus  Christi, 
Texas  (see  51  FR  39986).  The  Agency 
had  previously  evaluated  each  of  the 
five  petitions  which  are  discussed  in 
today's  notice.  Based  on  our  review  at 
that  time,  these  five  petitioners  were 
granted  a  temporary  exclusion.  Due  to 
changes  in  the  delisting  criteria  required 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  however,  these 
petitions  have  been  evaluated  both  for 
the  factors  for  which  the  wastes  were 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  wastes  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  all  five  of  the 
petitioning  facilities  have  not 
substantiated  their  claims  that  the 
wastes  are  non-hazardous;  therefore,  the 
Agency  is  denying  the  petitions 
submitted  by  all  five  petitioning 
facilities  and  is  revoking  the  temporary 
exclusions  currently  held  by  these 
facilities. 

The  denials  made  final  here  involve 
the  following  petitioners: 

ITE  Electrical  Apparatus  Division  of 
Siemens  Energy  and  Automation.  Inc., 
Spartanburg.  South  Carolina 

Monroe  Auto  Equipment  Company, 
Cozad,  Nebraska 
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Harrison  Radiator,  Division  of  General 

Motors  Corp.  Dayton,  Ohio 
Harrison  Radiator.  Division  of  General 

Motors  Corp,  Moraine,  Ohio 
American  Chrome  and  Chemicals. 

Corpus  Christi,  Texas. 

L  ITE  Electrical  Apparatus  Division  of 
Siemens  Energy  and  Automation,  Inc. 

A.  Proposed  Denial 

ITE  Electrical  Apparatus  Division  of 
Siemens  Energy  and  Automation,  Inc. 
(ITE),  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
from  EPA  Hazardous  Waste  No.  F(K)6, 
based  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  ITE, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.»  (See  51  FR  39970-39972, 
November  3. 1986,  for  a  more  detailed 
explanation  of  why  the  Agency 
proposed  to  deny  ITE's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  ITE  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  wastewater 
treatment  sludge  generated  by  ITE  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  ITE  Electrical  Apparatus 
Division  of  Siemens  Energy  and 
Automation,  Inc.  for  its  wastewater 
treatment  sludge  as  generated,  and  as 
held  in  its  impoundments,  resulting  from 
electroplating  operations,  listed  as  EPA 
Hazardous  Waste  No.  F006,  which  is 
generated  at  its  facility  located  in 
Spartanburg,  South  Carolina.  By  this 
action,  the  Agency  also  withdraws  the 
temporary  exclusion  granted  for  this 
waste  on  August  6. 1981  (see  46  FR 
40158). 

II.  Monroe  Auto  Equipment  Company 

A.  Proposed  Denial 

Monroe  Auto  Equipment  Company 
(Monroe)  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
from  EPA  Hazardous  Waste  No.  F006. 
based  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  Monroe, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 


'  ITE  was  granted  a  temporary  exclusion  for  this 
waste  on  AurusI  6. 1981  (see  46  FR  40158). 


essentially  present  in  an  immobile 
form.2  (See  51  FR  39972-39982, 
November  3. 1986.  for  a  more  detailed 
explanation  of  why  the  Agency 
proposed  to  deny  Monroe's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Monroe  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  wastewater 
treatment  sludge  generated  by  Monroe 
is  hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  Monroe  Auto  Equipment 
Company  for  its  wastewater  treatment 
sludge  as  generated,  and  as  held  in  its 
impoundments,  resulting  from 
electroplating  operations,  listed  as  EPA 
Hazardous  Waste  No.  F006,  which  is 
generated  at  its  facility  located  in 
Cozad,  Nebraska.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  this  waste  in 
December  1982. 

III.  Harrison  Radiator,  Division  of 
General  Motors  Corporation, 

A.  Proposed  Denial 

Harrison  Radiator.  Division  of 
General  Motors  Corporation,  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  No.  F006,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste>  Data  submitted  by 
Harrison  Radiator,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  essentially  present  in 
an  immobile  fom.^  (See  51  FR  39982- 
39985.  November  3, 1986.  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Harrison  Radiator's 
petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Harrison  Radiator  for 
the  waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  wastewater 
treatment  sludge  generated  by  Harrison 
Radiator  is  hazardous  and  as  such 


'  Monroe  was  granted  a  temporar>-  exclusion  for 
this  waste  in  December.  1982. 

'  Harrison  Radiator  was  granted  a  temporary 
exclusion  for  this  waste  in  December,  1961. 


should  not  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Harrison 
Radiator,  Division  of  General  Motors 
Corporation  for  its  wastewater 
treatment  sludge  as  generated,  resulting 
from  electroplating  operations,  listed  as 
EPA  Hazardous  Waste  No.  F006.  which 
is  generated  at  its  facility  located  in 
Dayton.  Ohio.  By  this  action,  the  Agency 
also  withdraws  the  temporary  exclusion 
granted  for  this  waste  in  December  1981. 

IV.  Harrison  Radiator,  Division  of 
General  Motors  Coiporation 

A.  Proposed  Denial 

Harrison  Radiator,  Division  of 
General  Motors  Corporation,  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  No.  F006,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by 
Harrison  Radiator,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  essentially  present  in 
an  immobile  form.*  (See  51  FR  39985- 
39986,  November  3. 1986,  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Harrison  Radiator's 
petition.) 

B.  Agency  Response  to  Public 
Comments  j 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Harrison  Radiator  for 
the  waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  wastewater 
treatment  sludge  generated  by  Harrison 
Radiator  is  hazardous  and  as  such 
should  not  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Harrison 
Radiator,  Division  of  General  Motors 
Corporation,  for  its  wastewater 
treatment  sludge  as  generated,  resulting 
from  electroplating  operations,  listed  as 
EPA  Hazardous  Waste  No.  F006,  which 
is  generated  at  its  facility  located  in 
Moraine,  Ohio.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  this  waste  on 
December  27, 1982. 

V.  American  Chrome  and  Chemicals 

A.  Proposed  Denial 

American  Chrome  and  Chemicals 
(ACC)  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 


*  Harrison  Radiator  was  granted  a  temporary 
exclusion  for  this  waste  on  Decemtwr  27, 1982. 
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from  EPA  Hazardous  Waste  No.  K006, 
based  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  ACC. 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.*  (See  51  FR  39986-39988. 
November  3. 1986.  for  a  more  detailed 
explanation  of  why  the  Agency 
proposed  to  deny  ACC's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  ACC  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  wastewater 
treatment  sludge  generated  by  ACC  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  American  Chrome  and 
Chemicals  for  its  wastewater  treatment 
sludge  contained  in  its  impoundments, 
resulting  from  the  treatment  of 
wastewater  from  the  production  of 
chrome  oxide  green  pigments 
(anhydrous  and  hydrous),  listed  as  EPA 
Hazardous  Waste  No.  K006,  which  is 
generated  at  its  facility  located  in 
Corpus  Christi.  Texas.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  this  waste  on  May 
25. 1982. 

V.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  five  petitioners 
included  in  this  notice  having  their 
temporary  exclusions  revoked  and  final 
exclusions  denied.  They  %vill  have  to 
revert  back  to  handling  their  wastes  as 
they  did  before  being  granted  these 
exclusions  [i.e.,  they  must  handle  their 
wastes  as  hazardous).  These  petitioners 
will  need  some  time  to  come  into 
compliance  with  the  RCRA  hazardous 
waste  management  system. 
Accordingly,  the  effective  date  of  the 
revocation  of  these  temporary 
exclusions  and  denials  is  six  months 
after  publication  of  this  rule  in  the 
Federal  Register. 


•  ACC  was  granted  a  temporary  exclusion  for  this 
waste  on  May  25, 1982. 


VI.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation,  which  would 
revoke  temporary  exclusions  and  deny 
petitions  from  five  facilities  is  not  major. 
The  affect  of  this  rule  would  increase 
the  overall  costs  for  the  facilities  which 
currently  have  temporary  exclusions 
that  are  being  revoked  and  denied.  The 
actual  costs  to  these  companies, 
however,  would  not  be  significant.  In 
particular,  in  calculating  the  amount  of 
waste  that  is  generated  by  these  five 
facilities  that  currently  have  temporary 
exclusions  and  considering  a  disposal 
cost  of  $300/ton.  the  increased  cost  to 
these  facilities  is  approximately  $24 
million,  well  under  the  $100  million  level 
constituting  a  major  regulation.  In 
addition,  some  of  these  companies  are 
large  and.  therefore,  the  impact  of  this 
rule  will  be  relatively  small.  This  rule  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

Vn,  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  affects  five 
facilities  across  different  industrial 
segments.  The  overall  economic  impact 
therefore,  on  small  entities  is  small. 
Accordingly.  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 
Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921.) 
Dated:  November  7, 1986. 
J.W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  86-25714  Filed  11-13-86;  8:45  am] 
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40  CFR  Part  261 
[SW-FRL-31 10-51 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 


SOMMARy:  The  Environmental  Protection 
Agency  (EPA)  today  is  annoimcing  its 
decision  to  deny  the  petition  submitted 
by  one  petitioner  to  exclude  its  solid 
waste  from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265. 124. 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  C.F.R. 
S  260.22,  which  specifically  provides 
generators  the  opportunify  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  this  petition  is  that  the 
petitioner  has  not  substantiated  its 
claim  that  the  waste  is  non-hazardous. 
The  effect  of  this  action  is  that  all  of  this 
waste  must  be  handled  as  hazardous 
waste  in  accordance  with  40  CFR  Parts 
262-286.  and  Parts  270. 271  and  124. 
EFFECTIVE  DATE  May  14.  1987. 
AOORESSES:  The  public  docket  for  this 
final  petition  denial  is  located  in  the 
Sub-basement  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  2046a  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-LTDF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FON  FURTNEIi  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000,  For  technical 
information,  contact  Lori  DeRose.  Office 
of  Solid  Waste  (WH-^562B).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460,  (202) 
382-5096. 

SUPPLEMENTARY  INFORMATION:  On 

October  17, 1986,  EPA  proposed  to  deny 
specific  wastes  generated  by  several 
facilities,  including  L-TEC  Cutting 
Welding  Systems  (formeriy  Union 
Carbide  Corp..  Linde  Welding  Products 
Division),  located  in  Ashtabula,  Ohio 
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(see  51  FR  37150). »  The  Agency  had 
previously  evaluated  the  petition  which 
is  discussed  in  today's  notice.  Bawd  on 
our  review  at  that  time,  this  petitioner 
was  granted  a  temporary  exclusion.  Due 
to  changes  in  the  delisting  criteria 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  however, 
this  petition  has  been  evaluated  both  for 
the  factors  for  which  the  waste  was 
originally  hsted,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  waste  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  the  petitioning  facility 
has  not  substantiated  its  claims  that  the 
waste  is  non-hazardous;  therefore,  the 
Agency  is  denying  the  petition 
submitted  by  this  petitioning  facility  and 
is  revoking  the  temporary  exclusion 
currently  held  by  this  facility. 

The  denial  made  final  here  involves 
the  following  petitioner:  L-TEC  Welding 
and  Cutting  Systems,  Ashtabula,  Ohio. 

I.  L-TEC  Welding  and  Cutting  Systems 

A.  Petition  for  Exclusion 

L^TEC  Welding  and  Cutting  Systems 
(L-TEC)  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment 
sludges,  contained  in  four  on-site 
impoundments,  from  EPA  Hazardous 
Waste  No.  F006.  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  L-TEC.  however,  does  not 
substantiate  its  claim  that  the  listed 
constituents  of  concern  are  essentially 
present  in  an  immobile  form. 
Furthermore,  additional  data  collected 
by  the  Agency  indicates  that  the  wastes 
are  hazardous,  and  should  be  managed 
as  such.  (See  51  FR  37150-37152, 
October  17, 1986,  for  a  more  detailed 
explanation  of  why  the  Agency 
proposed  to  deny  L-TECs  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
a  single  commenter  regarding  the 
Agency's  proposed  decision  to  deny  an 
exclusion  to  L-TEC  for  the  wastes 


'  In  the  HIM  Fwfanl  R»giMn  notice,  the  Agency 
alw  propoted  to  deny  the  exchsion  of  ipecific 
WMtei  generated  by  the  following  petitioners: 
AaMTican  Teleptiofie  and  Tetegraph.  located  in 
North  AndovcT.  Maaaachnaetti  (aee  »  FR  37142): 
DianoMd  Sbmrock  Refining  and  Markcth^  Ca. 
located  in  Saaray.  Texaa  (see  51  FR  37143);  Hill 
Petroleam  Co..  located  in  Houston.  Texas  (see  51  FR 
37146):  Murphy  Oil  USA,  Inc..  located  in  Superior. 
WisconaiB  |aee  Si  FR  3715^:  New  Depaitoc  HyatL 
located  in  Sandusky.  Ohio  (see  51  FR  37154): 
Virginia  Chemicals  Inc.  located  in  Bucks.  Alabama 
(see  52  FR  37154^:  T»«n  Oil  Co,  located  in 
IndianapoKi.  Indiaaa  (see  SI  FR  37157):  and 
Virginia  Ckencab  lac  located  ia  Leeds.  Virginia 
(see  51  FR  37160).  Tke  Agency  has  addressed  these 
proposer!  decisions  in  separate  Fadaral  Ragistor 
notice*. 


identified  in  the  petition.  The  commenter 
challenges  the  Agency's  dismissal  of  L- 
TEC's  analytical  data.  The  commenter 
also  indicates  that  averaged  leachate 
values  should  be  ased  in  the  evaluation 
of  the  impounded  sludges,  since  the 
Agency  has  chosen  to  group  the 
impoundment  volumes  together  for 
purposes  of  analysis.  If  a  mean  value  for 
leachable  nickel  fsom  each 
impoimdment  were  used  to  evaluate 
each  impoundment  separately,  the 
commenter  states  that  the  VHS  model 
would  not  predict  that  the  compliance- 
point  concentration  would  exceed  the 
Agency's  standard  of  0.35  ppm  for  nickel 
in  any  of  the  impoundments.  Even  if  the 
maximum  value  for  leachable  nickel  for 
each  impoundment  was  used  to  evaluate 
each  impoundment  separately,  the  VHS 
model  would  predict  a  compliance-point 
concentration  less  than  the  Agency's 
standard  of  0.35  mg/I  for  nickel,  so  long 
as  the  volume  for  each  impoundment 
was  used  as  the  irq)ut  to  the  VHS  model, 
rather  than  the  vohime  for  all 
impotmdments  together.  If  the  mean 
leachate  value  for  nickel  were  used  to 
evaluate  the  total  volume  of  impounded 
sludge  on  site,  the  VHS  model  would  not 
predict  a  compliance-point  value  that 
would  exceed  the  Agency's  standard  for 
nickel.  The  commenter  claims  that  these 
methods  of  evaluation  would  more 
accurately  represent  the  volume  of 
waste  present  in  L-TEC's 
impoundments. 

The  Agency  affirms  its  belief  that  the 
composite  samples  collected  during  the 
Agency's  site  visit  are  more 
representative  of  the  petitioned  waste 
than  are  L-TEC's  samples.*  It  is 
beUeved  that  the  Agency's  greater 
effectiveness  in  reaching  and  sampling 
sludges  residing  on  the  bottoms  of  these 
impoundments  has  resulted  in  waste 
samples  which  demonstrate  higher  EP 
values  for  nickel.  The  Agency's 
sampling  visit  has  produced  sludge 
samples  which  leach  greater 
concentrations  of  nickel  than  did  L- 
TEC's  samples,  and  which  exhibit 
greater  variability  (as  evidenced  by  a 
larger  range  of  leachate  values  and 
larger  standard  deviation).  In  fact, 
eleven  of  the  Agency's  24  site-visit 
composite  samples  will  produce 
compUance-point  concentrations  for 
nickel  in  excess  of  the  Agency's 
standard  for  nickel  when  employed  in 
the  VHS  model.  Since  the  Agency  is 
concerned  that  L-TEC's  sampling  efforts 
did  not  fully  evaluate  the  bottom 
sludges,  and  the  Agency  is  certain  that 
the  site-visit  samples  did  adequately 


evaluate  the  bottom  sludges,  it  is 
reasonable  for  the  Agency  to  assume 
that  the  Agency's  samples  more 
accurately  represent  tne  waste  present 
in  the  impoundments. 

The  Agency  rejects  the  suggestion 
made  by  the  commenter  that  we  should 
evaluate  these  impounded  wastes  on  the 
basis  of  individual  impoundments. 
Because  of  the  geographical  proximity  of 
the  four  impoundments  to  one  another, 
the  Agency  believes  it  is  reasonable  to 
evaluate  the  sludges  as  a  unit  which  will 
impact  the  underlying  aquifer  on  a 
collection  basis.' 

The  Agency  also  states  that  the  use  of 
statistical  parameters  other  than 
maximum  leachate  concentrations  in  the 
VHS  evaluation  cannot  be  justified  in 
this  case,  due  to  the  small  sample  size. 
The  Agency  does  not  believe  that  48 
samples  would  be  adequate  to  allow  the 
evaluation,  using  alternative  parameters 
such  as  the  mean  or  median,  of  any 
surface  impoimdmenta  with  a  combined 
surface  area  of  appronmately  70.000  ft', 
as  L-TEC  has.*  Furthermore,  statistical 
analysis  of  the  distribution  of  data  sets 
presented  by  L-TEC  and  collected  by 
the  Agency  on  its  site-visit  to  L-TEC's 
facility  indicates  that  these  two  data 
sets  are  significantly  different  and, 
therefore,  cannot  be  grouped  together 
into  a  single  data  set  for  purposes  of 
analysis.'  This  statistical  finding  results 
in  a  substantially  smaller  data  set  for 
each  impoimdment.  as  well  as  for  the 
combined  impoundments.  Because  the 
Agency  has  a  suitable  date  set  of  only 
24  samples  (collected  on  the  site-visit), 
rather  than  the  48  samples  possible  if 
the  sets  were  allowed  to  be  combined, 
the  Agency  believes  it  is  justified  in 
using  the  maximum  leachate  values 
generated  from  L-TECs  waste  in  the 
VHS  analysis.  The  smaller  data  set  is 
not  sufficient  to  allow  use  of  any  other 
statistical  parameter  in  the  evaluation. 

The  commenter  also  cited  the  lack  of 
information  in  the  RCRA  public  docket 
for  2-chlorophenol  and  2,4- 
dinitrotoluene,  two  compounds  which 
were  evaluated  in  the  Agency's  proposal 


•  See  the  Agency's  justification  given  in  51  FR 
37151.  n.  27  (October  17. 1986). 


'  See  51  FR  37151.  n.  29  (October  17, 1986). 

*  See  Morse.  M..  |.  Warren,  and  W.  Sproat.  1986. 
Sempling  and  analysis  for  dciistTng  data 
verification/delisting  spot  checks.  Fran  Proceedings 
of  the  Second  U.S.  EPA  ^mvosiuB  on  Solid  Waste 
Testing  and  Quality  Assurance.  )uly  15-18. 1986. 
Washington.  DC  (copy  provided  in  public  docket  for 
this  notice).  This  paper  prorides  some  initial 
guidance  on  the  fictor*  whiek  (he  Agency  believe* 
may  be  important  in  using  nan-paraiaelric  Btatisttcal 
techniques  to  determine  the  sample  size  that  will 
allow  the  use  of  values  other  than  the  maximum  in 
the  VHS  analyses.  The  Agency  intends  to  publish 
more  formal  guidance  on  thi*  issue  in  the  future. 

*  The  results  of  statistical  testing  used  to  idenliiy 
the  difference  between  data  sets  is  in  the  public 
docket  for  this  notice 
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to  deny  L-TEC's  petition.  The  Agency 
agrees  with  the  commenter  that 
documentation  of  the  presence  of  these 
compounds  in  L-TEC's  waste  does  not 
exist,  and  that  the  values  set  forth  in 
Table  5  (51  FR  37152,  October  17, 1986) 
do  not  reflect  the  actual  concentrations 
of  these  compounds  in  L-TEC's  waste. 
The  Agency  apologizes  for  what  appears 
to  be  a  misinterpretation  of  analytical 
data  which  were  being  generated  on  the 
site-visit  samples  at  the  time  of  the 
original  evaluation.  These  compounds, 
then,  will  not  serve  as  a  basis  for  the 
final  evaluation  of  L-TEC's  waste. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
and  in  the  Agency's  response  to  public 
comments,  the  Agency  believes  that  the 
impounded  electroplating  wastewater 
treatment  sludges  at  I^TEC's  facility  are 
hazardous  and  as  such  should  be 
regulated  under  the  Federal  hazardous 
waste  management  program.  The 
Agency  believes  that  the  impounded 
sludges  exhibit  the  potential  for  nickel 
to  leach  from  the  waste  and  cause 
ground  water  contamination.  The 
Agency,  therefore,  is  denying  a  final 
exclusion  to  UTEC  Welding  and  Cutting 
Systems,  located  in  Ashtabula.  Ohio,  for 
the  wastes  contained  in  four 
impoundments  at  its  facility.  By  this 
action,  the  Agency  also  withdraws  the 
temporary  exclusion  for  these  wastes. 
The  impounded  wastes  are  considered 
hazardous  and  subject  to  regulation 
under  40  CFR  Parts  262  through  268. 

n.  gH'ective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  petitioner  included  in 
this  notice  having  its  temporary 
exclusion  revoked  and  final  exclusion 
denied.  This  facility  will  have  to  revert 
back  to  handling  its  wastes  as  it  did 
before  being  granted  the  exclusion  (/.e., 
they  must  handle  their  waste  as 
hazardous).  This  petitioner  will  need 
some  time  to  come  into  compliance  with 
the  RCRA  hazardous  waste 
management  system.  Accordingly,  the 
effective  date  of  the  revocation  of  this 
temporary  exclusion  and  denial  is  six 
months  after  publication  of  this  final 
rule  in  the  Federal  Register. 

in.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 


Analysis.  This  final  rule,  which  would 
revoke  a  temporary  exclusion  and  deny 
a  petition  from  one  facility  is  not  major. 
The  affect  of  this  final  rule  would 
increase  the  overall  costs  for  this  facility 
which  currently  has  a  temporary 
exclusion  that  is  being  revoked  and 
denied.  The  actual  cost  to  this  company, 
however,  would  not  be  significant.  In 
particular,  in  calculating  the  amount  of 
waste  that  is  generated  by  this  one 
facility  that  currently  has  a  temporary 
exclusion  and  considering  a  disposal 
cost  of  $300/ ton,  the  increased  cost  to 
this  facility  is  approximately  %Z.7 
million,  well  under  the  $100  million  level 
constituting  a  major  regulation.  This  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  §§  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  affects  one  facility, 
therefore,  the  overall  economic  impact 
on  small  entities  is  small.  Accordingly.  I 
hereby  certify  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 
List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 

Dated:  Novemtier  7, 1986. 
J.W.  McGraw, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  86-25713  Filed  11-13-86:  8:45  am] 

BILUNO  CODE  MMHSO-W 


AcnoN:  Final  rule. 


40  CFR  Part  261 
ISW-FRL-3110-9] 


Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

agency:  U.S.  Environmental  Protection 
Agency. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  final 
exclusions  for  the  solid  wastes 
generated  at  four  particular  generating 
facilities  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  {{  261.31 
and  261.32.  This  action  responds  to 
delisting  petitions  received  by  the 
Agency  under  40  CFR  260.20  and 
§  260.22  to  exclude  wastes  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists.  The  effect  of  this 
action  is  to  exclude  certain  wastes 
generated  at  these  facilities  from  listing 
as  hazardous  wastes  under  40  CFR  Part 
261. 

EFFECTIVE  DATE:  November  14. 1986. 

addresses:  The  public  docket  for  this 
final  rule  is  located  in  the  Sub- 
basement.  U.S.  Environmental 
ProtecUon  Agency,  401  M  Street  SW., 
Washington,  DC,  20460,  and  is  available 
for  public  viewing  irora  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-ENEF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information,  contact  the 
RCRA/Superfuad  Hotline,  toll-free  at 
(800)  424-9346.  or  (202)  382-3000.  For 
technical  information,  contact  Lori 
DeRose,  Office  of  Sohd  Waste  (WH- 
562B),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
DC.  20460.  (202)  382-5096. 

SUPPLEMENTAL  INFORMATION:  On 

October  15. 1986.  EPA  proposed  to 
exclude  specific  wastes  generated  by 
four  facilities,  including:  (1)  Envirife 
Corporation,  located  in  Canton.  Ohio 
(see  51  FR  36709);  (2)  Envirite 
Corporation,  located  in  Harvey,  Illinois 
(see  51  FR  36714);  (3)  Envirite 
Corporation,  located  in  Thomaston, 
Connecticut  (see  51  FR  36718);  and 
Envirite  Corporation,  located  in  York, 
Pennsylvania  (see  51  FR  36724).  These 
actions  were  taken  in  response  to 
petitions  submitted  by  these  companies 
(pursuant  to  40  CFR  Parts  260.20  and 
260.22)  to  exclude  their  wastes  from 
hazardous  waste  control.  In  their 
petitions,  these  companies  have  argued 
that  certain  of  their  wastes  were  non- 
hazardous  based  upon  the  criteria  for 
which  the  wastes  were  listed.  The 
petitioners  have  also  provided 
information  which  has  enabled  the 
Agency  to  determine  whether  any  other 
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toxicants  are  present  in  the  wastes  at 
levels  of  regulatory  concern.  The 
purpose  of  today's  actioos  is  to  make 
final  the  four  proposals  and  to  make  our 
decisions  effective  immediately.  More 
speciTically,  today's  rule  allows  all  four 
of  these  facilities  to  manage  their 
petitioned  wa&les  as  non-hazardous. 
The  exclusions  remain  in  effect  unless 
the  waste  varies  from  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process].'  In 
addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

The  Agency  notes  that  the  petitioners 
granted  flnal  exclusions  in  today's 
Federal  Register  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  by  the  Hazardouc  and  Solid 
Waste  Amendments  of  1984,  the  Agency 
evaluated  the  wastes  for  the  listed 
constituents  of  concern  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
These  petitioners  have  demonstrated 
through  submission  of  raw  materials 
data,  EP  toxicity  test  data  for  all  EP 
toxic  metals,  and  test  data  on  the  four 
hazardous  waste  characteristics  that 
their  wastes  do  not  exhibit  any  of  the 
hazardous  waste  characteristics,  and  do 
not  contain  any  other  toxicants  at  levels 
of  regulatory  concern. 

Limited  Efiect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  any  States  which 
has  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
under  the  new  provisions.*  To  date  only 


'  The  current  exclusions  apply  only  lo  the 
processes  covered  by  the  original  demonstrations.  A 
facility  may  file  a  new  petition  if  it  alters  its 
procen.  SkouM  uich  a  change  OGCvr.  the  facility 
must  treat  its  waste  as  hazaidovs  until  a  new 
exclusion  is  granted. 

*  RCRA  Reauthorization  Statutory  Interprelatioa 
«4:  Effect  of  Hazardous  and  Solid  Waste 


one  State  (Georgia)  has  received 
approval  for  their  delisting  program.  The 
final  exclusions  granted  today, 
therefore,  are  issued  under  the  Federal 
program.  States,  however,  can  still 
decide  whether  to  exclude  these  wastes 
under  their  State  (non-RCRA)  program. 
Since  a  petitioner's  waste  may  be 
regulated  by  a  dual  system  (i.e.,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 

The  exclusions  made  final  here 
involve  the  following  petitioners: 
Envirite  Corporation,  Canton.  Ohio; 
Envirite  Corporation,  Harvey,  Illinois; 
Envirite  Corporation,  Thomaston. 

Connecticut;  and 
Envirite  Corporation,  York, 

Pennsylvania. 

I.  Envirite  Corporation 

A.  Proposed  Exclusion 

Envirite  Corporation  (Envirite) 
(previously  known  as  Liqwacon 
Corporation),  located  in  Canton,  Ohio, 
has  petitioned  the  Agency  to  exclude  its 
treatment  residue  from  EPA  Hazardous 
Waste  Nos.  F006,  F007,  F008,  F009,  POll, 
F012.  F019,  K002.  K003,  K004,  K005,  K006, 
K007.  K008.  K061,  K062,  K069,  and  KlOO, 
based  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  Envirite 
substantiate  their  claim  that  the  listed 
constituents  of  concern,  although 
present,  are  essentially  present  in  an 
immobile  form.  Farthennore,  additional 
data  provided  by  Envirite  indicate  that 
no  other  hazardoas  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern,  and  that  the  waste 
does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
51  FR  36709-36714.  October  15, 1966  for 
a  more  detailed  explanation  of  why  EPA 
proposed  to  grant  Envirite's  petition.) 

B.  Agency  Response  to  Public 
Comments 

One  commenter  indicated  that  section 
3010  of  RCRA  (as  amended  by  HSWA) 
allows  the  regulated  community  six 
months  to  come  into  compliance  with 
the  hazardous  waste  management 
system.  The  commenter  claimed  that 
since  the  Agency  did  not  previously 
specify  limitations  on  trace  organics  in 
the  temporary  exclusion,  that  affected 
petitioners  should  be  allowed  the 
opportunity  to  implement  an  effective 


Amendments  of  1064  on  State  Delisting  Decisions. 
May  16. 1985.  )ack  W.  McGraw.  Acting  Assistant 
Administrator  for  the  Office  of  Solid  Waste  and 
Emergency  Response. 


organic  prescreening  program  and 
develop  on-site  laboratory  capability. 

The  Agency  agrees  with  the 
commenter  and  will  iaiplement  today 
only  those  conditions  which  involve 
parameters  which  were  originally  part 
of  the  hmitations  of  the  temporary 
exclusion  [i.e.,  arsenic,  barium, 
cadmium,  chromium,  lead,  mercury, 
selenium,  silver,  nickel,  and  cyanides). 
The  petitioner  will  have  six  months  from 
the  date  of  publication  of  this  final  rule 
in  the  Federal  Register  to  satisfy  the 
conditions  involving  organic  parameters 
in  their  final  conditional  exclusion. 

The  Agency  notes  that,  since  the  draft 
of  "EPA  Support  Document:  Regulatory 
Standards  and  Solubilities  of 
Constitutents  of  Concxm"  (dated  June 
1966)  has  undergone  necent  updates,  the 
proposed  maximum  acceptable  levels 
for  specific  organics  in  Envirite's 
contingency  plan  (item  #3)  have  been 
modified  slightly.  Envirite  will  be 
required  to  test  for  the  total  content  of 
the  organic  toxicants  listed  below.  If  the 
total  content  of  any  of  these  constituents 
exceeds  the  maximum  levels  listed 
below,  the  waste  must  be  managed  and 
disposed  as  a  hazardous  waste  under  40 
CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270. 


Maxinun 

Compound 

acceptable 
tev8»»(ppn«| 

Anttwacena 

>768 

1,2-Diphenyl  hydrazine 

0001 

Mettiytene  cNonde 

■■"4- 

816 

Methyl  ethyl  ketone 

I            '326 

n-Nitrosodiphenylamino    

....*  .. 



119 

Ptienot            

^ 

1.566 

Tetrachtororthytene    _. 

, 

„ 

0188 

Trichtofoelhytena        

o.sa2 

■  The  manmum  accaptabto  level  cited  in  Itie  proposed 
eiclusion  was  baseO  on  a  solutaMy  of  0.06  ppm.  Ttie  Agency 
curremty  used  a  sotuMity  value  of  to  0.045  ppm  ounng 
petton  evalualion. 

'  The  maximum  acceptable  level  tor  methyl  ethyl  kslooa 
was  reponsd  KKorracHy  in  the  proposed  eirduson. 


C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal. 
the  Agency  believes  that  the  residue 
from  the  treatment  of  multiple  metal- 
bearing  waste  streams  from  industrial 
clients  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  conditional  exclusion  to 
Envirite  for  its  treatment  residue  (EPA 
Hazardous  Waste  Nob.  F0Q6,  F007,  F008. 
F009,  Foil.  F012,  FOia  K002,  K003.  K004. 
K005,  K006.  K007.  KOQB,  and  K062) 
currently  generated  at  Envirite's  Canton. 
Ohio  facility.  The  conditions  which  must 
be  met  were  outlined  in  a  contingency 
testing  program  in  tha  proposed 
exclusion.  The  Agency  notes  that  due  to 
insufficient  analytical  data  this 
exclusion  does  not  apply  to  EPA 


'  See  footnote 
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Hazardous  Waste  Nos.  K081.  KOBO.  and 
Kioo.  In  addition,  this  exdusimi  does 
not  apply  to  the  proposed  {wocess 
additions  described  in  dw  petition  as 
recovery  (including  crystallization, 
electrolytic  metals  recovery, 
evaporative  recovery,  and  ion 
exchange),  additional  sludge  drying 
capacities,  and  wet  air  oxidatioa.  If 
Envirite  desires  to  delist  these  waste 
types  or  implement  these  process 
additions,  they  must  submit  a  new 
petition  providing  the  necessary 
analytical  data  demoostratii^  the 
effectiveness  of  die  treatment  inocess  in 
rendering  the  wastes  non-hazardous. 
(The  Agency  notes  that  the  exclusion 
remains  in  e^ect  unless  the  waste  varies 
from  that  originally  described  in  the 
petition  {i.e..  the  waste  is  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process).'  In  addition, 
generators  still  are  obligated  to 
determine  whedwr  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

II.  Envirite  Corpoiation 

A.  Proposed  Exclusion 

Envirite  Corporation  (Envvite), 
(previously  known  as  iJqwacan 
Corporation),  located  in  Harvey,  Ohnois. 
has  petitioned  the  Agency  to  exdade  its 
treatment  residue  from  EPA  Hazardous 
Waste  Nos.  FtMB,  P007,  F008,  Ft)09,  Ftni, 
F012,  F019,  K002,  K003,  KOM,  K005,  K008, 
K007.  K008.  K061,  K062.  K069.  and  KlOO, 
based  on  the  low  concentration  and 
immobilization  of  the  listed  cotstituents 
in  the  waste.  Data  submitted  by  Bnvii^ 
substantiate  Uieir  claim  that  the  hated 
constituents  of  concern,  ahhou^ 
present,  are  essentially  preseiri  in  an 
immobile  form.  Furthermore,  additional 
data  provided  by  Envirite  indicate  that 
no  other  hazardous  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern,  and  that  the  waste 
does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
51  FR  36714-^6718,  October  15.  igee  for 
a  more  detailed  e;q>lanation  of  why  EPA 
proposed  to  grant  Envirite's  petition.) 

B.  Agency  Response  to  Public 
Comments 

See  "Agency  Respcxise  to  Public 
Comments"  for  the  Envirite,  Canton. 
Ohio  facility  in  today's  notice. 

The  Agency  notes  that  the  regulatory 
standards  for  butyl  benzyl  phthalate, 
dibutyl  phthalate,  and  ethyl  benzene 
were  reported  incorrectly  in  Table  7  of 
the  proposed  exclusion  (see  51  FR 
36717).  The  regulatory  standards  for 
butyl  benzyl  phthalate,  dibutyl 


phthalate,  and  ethyl  benzene  are  9.  3.5. 
and  3.5  ppm,  respective.  In  addition, 
the  Agency  notes  that  the  predicted 
leachate  concentratifm  using  the 
baseline  equation  of  the  Organic 
Leachate  Model  for  lNs(2-ethyl 
hexy))phthalate  and  di-n-octyl  phthalate 
should  have  been  r^mrted  in  the 
proposed  exclusion  as  0.0071  and  0.0044 
ppm,  respectively.  The  calculated 
compliance  pcunt  concentrations  for 
bis(2-etbs^  hexyl)phthalate  and  bi-n- 
octyl  phthalate  should  have  been 
reported  as  0.0011  and  0.0007  ppm. 
respectively.  The  Agency  notes  diat 
these  calculated  compliance  pomt 
concentrations  are  below  the  Agency's 
regulatory  standards  for  these  two 
constituents  and,  therefore,  these 
constituents  are  not  of  regulatory 
conoetn. 

The  Agency  notes  Uiat.  since  die  draft 
of  "EPA  Support  Docum«it  Regulatory 
Standard^  and  SohibiUties  of 
ConstitBtoits  <rf  Conceni"  (dated  June 
1986)  has  ondei:gene  recent  updates,  die 
proposed  maximmn  acc^taUe  levels 
for  specific  organics  in  Envirite's 
contingency  pjian  (item  #3)  have  been 
modified  slightly.  Envirite  will  be 
requhed  to  test  for  die  total  contmt  of 
the  organic  toxicants  Usted  below.  If  the 
total  content  of  any  of  these  craistituents 
exceeds  the  maximum  levels  listed 
below,  the  waste  must  be  managed  and 
disposed  as  a  haaardous  waste  under  40 
CFR  Parts  262  to  265  and  die  permitting 
standards  of  40  CFR  Part  270. 
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'  Se«  footnote  1. 


C.  Final  Agency  Decision 

For  die  reasons  stated  in  die  proposal, 
the  Agency  believes  wdiat  the  residue 
from  the  treatment  of  multiple  metal- 
bearing  waste  streams  from  industrial 
clients  is  ncm-hazardous  and  as  such 
should  be  excluded  firm  hazardous 
waste  control.  The  Agency,  dierefore,  is 
granting  a  conditional  exclusion  to 
Envirite  for  its  treatment  residue  (EPA 
Hazardous  Waste  Nos.  F006,  F007.  POOS. 
F009,  Ftni.  P012.  F019.  K002.  K003.  K004. 
K005,  K006.  K007.  K008.  and  K062) 
currenUy  generated  at  Envirite's  Harvey, 
Illinois  facihty.  The  conditions  which 


must  be  met  were  oudined  in  a 
contingency  testing  program  in  die 
proposed  exclusion.  The  Agency  notes 
that  due  to  insufficient  analytical  data 
this  exclusion  does  not  apply  to  EPA 
Hazardous  Waste  Nos.  K061.  Koeg,  and 
Kioa  In  addition,  this  exclusion  does 
not  apply  to  the  proposed  process 
additions  described  in  the  petition  as 
recovery  (including  crystallization, 
electrolytic  metals  recovery, 
evaporative  recovery,  and  ion 
exchange),  additional  sludge  drying 
capacities,  and  wet  air  oxidation.  If 
Envirite  desires  to  delist  these  waste 
types  or  implement  these  process 
additions,  they  must  submit  a  new 
petition  providing  the  necessary 
analytical  data  demonstrating  the 
effectiveness  of  die  treatment  process  in 
rendering  the  wastes  non-hazvd(Mis. 
(The  Agency  notes  that  the  exclusion 
remains  in  effect  unless  the  waste  varies 
from  the  originally  described  m  the       , 
petition  [i^^  the  waste  is  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process.*  In  addition, 
generators  still  are  obligated  to 
detnmine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

in.  Envirite  Corporation 

A  PropoMed  Exclusion 

Envirite  Corporation  (Envirite). 
(previously  known  as  Liqwacon 
Corporation),  located  in  Thomaston, 
Connecticut,  has  petiticMied  the  Agency 
to  exdude  its  treatment  residue  from 
EPA  Hazards  Waste  Nos.  F006.  F007, 
POOe,  P009,  Foil.  P012.  POia  POOZ.  K003, 
KOM.  K005.  K006.  K007,  K008.  K061. 
K0e2.  K069.  and  KlOa  based  on  die  low 
concentration  and  immobdization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  1^  Envirite  substantiate  their 
claim  that  the  Usted  constitutents  of 
concern,  ahhongh  present,  are 
essentially  |H«sent  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Envirite.indicate  that  no  odier 
hazardous  constituents  are  present  in 
the  waste  at  levels  erf  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  38718- 
38724,  October  15, 1966  for  a  more 
detailed  eiqilanation  of  why  EPA 
proposed  to  grant  Envirite's  petition.) 

B.  Agency  Response  to  Public 
Comments 

See  "Agency  Response  to  Public 
CcHnments"  tar  Envirite,  Canton.  CMiio 
facihty  in  today's  notice. 


*  See  footnote  1. 
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The  Agency  notes  that  the  regulatory 
standard  for  methylene  chloride  was 
reported  incorrectly  in  Table  12  of  the 
proposed  exclusion  (see  FR  36722).  The 
regulatory  standard  for  methylene 
chloride  is  0.056  ppm.  The  Agency 
further  notes  that  the  constituent  methyl 
isobutyl  ketone  was  omitted  from  Table 
12.  The  predicted  leachate  concentration 
using  the  baseline  equation  of  the 
Organic  Leachate  Model,  the  calculated 
compliance  point  concentration,  and  the 
regulatory  standard  for  methyl  isobutyl 
ketone,  are,  respectively,  0.079,  0.012, 
and  2  ppm.  The  Agency  notes  that  the 
calculated  compliance  point 
concentration  for  methyl  isobutyl  ketone 
does  not  exceed  the  Agency's  regulatory 
standard  and.  therefore,  this  constituent 
is  not  of  regulatory  concern. 

The  Agency  notes  that,  since  the  draft 
of  "EPA  Support  Document:  Regulatory 
Standards  and  Solubilities  of 
Constituents  of  Concern"  (dated  June 
1986)  has  undergone  recent  updates,  the 
proposed  maximum  acceptable  levels 
for  specific  organics  in  Envirite's 
contingency  plan  (item  #3)  have  been 
modified  slightly.  Envirite  will  be 
required  to  test  for  the  total  content  of 
the  organic  toxicants  listed  below.  If  the 
total  content  of  any  of  these  constituents 
exceeds  the  maximum  levels  listed 
below,  the  waste  must  be  managed  and 
disposed  as  a  hazardous  waste  under  40 
CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270. 


Compound 

Moxknutn 
accaoiaoie 
levas  (ppm) 

Anthracene _ 

1 .2-Diphenyl  hydraane.- _ 

MeOiytene  cNonde „ 

'76  8 
0.001 
8  IB 

Melfiyl  ethyl  ketone _ 

rvNitroeoUytwnylainine ...- - 

'326 

11.9 
1.566 
0  188 

TetracNoroethytene 

Tnchtocoethytene 

0592 

'  The  manmuiTi  acceptable  level  oiled  m  the  prooosed 
axctuson  was  t>ased  on  a  aoulxMy  o*  0.05  ppm  The  Agency 
cwreotty  uses  a  lOtuoiMy  value  o»  lo  0.045  ppm  aunng 
petition  evakiation. 

•  The  majonum  acceptable  level  for  methyl  ethyl  ketone 
was  reponsd  nconecoy  in  the  proposed  exckision. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  residue 
from  the  treatment  of  multiple  metal- 
bearing  waste  streams  from  industrial 
clients  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  conditional  exclusion  to 
Envirite  for  its  treatment  residue  (EPA 
Hazardous  Waste  Nos.  F006,  F007,  F008, 
F009,  Foil.  F012,  F019.  K002.  K003,  K004, 
K005.  K006,  K007,  K008.  and  K062)  from 
its  original  waste  treatment  system  and 
the  proposed  solids  treatment  system 
currently  generated  at  Envirite's 


Thomaston,  Connecticut,  facility.  The 
conditions  which  must  be  met  were 
outlined  in  a  contingency  testing 
program  in  the  proposed  exclusion.  The 
Agency  notes  that  due  to  insufficient 
analytical  data  this  exclusion  does  not 
apply  to  EPA  Hazardous  Waste  Nos. 
K061,  K069,  and  KlOO.  In  addition,  this 
exclusion  does  not  apply  to  the 
proposed  process  additions  described  in 
the  petition  as  recovery  (including 
crystallization,  electrolytic  metals 
recovery,  evaporative  recovery,  and  ion 
exchange),  additional  sludge  drying 
capacities,  and  wet  air  oxidation.  If 
Envirite  desires  to  delist  these  waste 
types  or  implement  these  process 
additions,  they  must  submit  a  new 
petition  providing  the  necessary 
analytical  data  demonstrating  the 
effectiveness  of  the  treatment  process  in 
rendering  these  wastes  non-hazardous. 
(The  Agency  notes  that  the  exclusion 
remains  in  effect  unless  the  waste  varies 
from  that  originally  described  in  the 
petition  [i.e.,  the  waste  is  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process).'  In  addition, 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

rv.  Envirite  Corporation 

A.  Proposed  Exclusion 

Envirite  Corporation  (Envirite), 
(previously  known  as  Liqwacon 
Corporation),  located  in  York, 
Pennsylvania,  has  petitioned  the  Agency 
to  exclude  its  treatment  residue  from 
EPA  Hazardous  Waste  Nos.  F006,  F007, 
F008,  F009,  Foil,  F012,  F019,  K002.  K003. 
K004,  K005,  K006,  K007.  K008.  K061. 
K062.  K069.  and  KlOO,  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  Envirite  substantiate  their 
claim  that  the  listed  constituents  of 
concern,  although  present,  are 
essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Envirite  indicate  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  36724- 
36728.  October  15. 1986  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Envirite's  petition.) 

B.  Agency  Response  to  Public 
Comments 

See  "Agency  Response  to  Public 
Comments"  for  Envirite.  Canton.  Ohio 
facility  in  today's  notice. 


The  Agency  notes  that  the  constituent 
methylene  chloride  was  reported 
incorrectly  in  Table  3  of  the  proposed 
exclusion  (see  51  FR  36726)  as  "methgyl 
chloride."  The  Agency  also  notes  that 
the  predicted  leachate  concentration 
using  the  baseline  equation  of  the 
Organic  Leachate  Model  and  the 
calculated  compliance  point 
concentration  for  ethyl  benzene  should 
have  been  reported  as  0.0041  and  0.0006 
ppm.  respectively.  The  calculated 
compliance  point  concentration  for  ethyl 
benzene  does  not  exceed  the  Agency's 
regulatory  standard  and.  therefore,  this 
constituent  is  not  of  regulatory  concern. 

The  Agency  notes  that,  since  the  draft 
of  "EPA  Support  Document:  Regulatory 
Standards  and  Solubilities  of 
Constituents  of  Concern"  (dated  June 
1986)  has  undergone  recent  updates,  the 
proposed  maximum  acceptable  levels 
for  specific  organics  in  Envirite's 
contingency  plan  (item  #3)  have  been 
modified  slightly.  Envirite  will  be 
required  to  test  for  the  total  content  of 
the  organic  toxicants  listed  below.  If  the 
total  content  of  any  of  these  constituents 
exceeds  the  maximum  levels  listed 
below,  the  waste  must  be  managed  and 
disposed  as  a  hazardous  waste  under  40 
CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270. 


Compound 
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Methylene  chloride 
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Tetractikxoettiylene 
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Maximum 
accepiaoie 
levels  (ppm) 


'  76  8 
0001 
8.18 
=  326 
119 
1.566 
0188 
0592 


'  See  footnote!. 


'  The  maximum  acceolabie  level  cited  in  ttie  prooosed 
exclusion  was  oased  on  •  soutxMy  o)  0  OS  ppm  The  Agertcy 
currently  uses  a  sokJtMily  vawe  of  0.045  ppm  during  petition 
evaluation 

•  The  maximum  acceptable  level  for  methyl  ethyl  ketone 
was  reported  mcorrectly  *  the  proposed  exclusion. 


C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  residue 
from  the  treatment  of  multiple  metal- 
bearing  waste  streams  from  industrial 
clients  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  conditional  exclusion  to 
Envirite  for  its  treatment  residue  (EPA 
Hazardous  Waste  Nos.  F006.  F007.  F008. 
F009.  Foil.  F012.  F019.  K002.  K003.  K004. 
K005.  K006.  K007,  K008.  and  K062)  from 
its  original  waste  treatment  system  and 
the  proposed  solids  treatment  system 
currently  generated  at  Envirite's  York, 
Pennsylvania  facility.  The  conditions 
which  must  be  met  were  outlined  in  a 
contingency  testing  program  in  the 
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proposed  exclusion.  The  Agency  notes 
that  due  to  insufficient  analytical  data 
this  exclusion  does  not  apply  to  EPA 
Hazardous  Waste  Nos.  K061.  K069,  and 
KlOO.  In  addition,  this  exchision  does 
not  apply  to  tbe  proposed  process 
additions  described  in  the  petition  as 
recovery  (including  crystallizaUon. 
electrolytic  metals  recovery, 
evaporative  recovery,  and  ion 
exchange),  additional  sludge  drying 
capacities,  and  wet  air  oxidation.  If 
Envirite  desires  to  delist  these  waste 
types  or  implement  these  process 
additions,  they  must  submit  a  new 
petition  providing  the  necessary 
analytical  data  demonstrating  the 
effectiveness  of  the  treatment  process  in 
rendering  these  wastes  non-baxardous. 
(The  Agency  notes  that  the  exclusion 
remains  in  effect  unless  the  wute  varies 
from  that  originally  described  in  the 
petition  [i.e.,  the  waste  is  altered  as  a 
result  of  changes  in  tbe  manufacturing 
or  treatment  process)."  In  addition, 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

V.  Effective  Dele 

This  rule  is  effective  immediately, 
inlcuding  the  testing  requirements  for 
heavy  metals  and  cyanide.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1964  amended  section 
3OT0  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  for  heavy 
metals  and  cyanide  testing  since  the 
petitioner  has  had  ample  time  to  prepare 


this  condition.  Accordingly,  tbe  rule  and 
the  testing  conditions  for  heavy  metals 
and  C3ranide  are  effective  immediately. 
These  reasons  also  provide  a  basis  for 
making  this  portion  of  this  rule  effective 
immediately  under  the  Administrative 
Procedure  Act.  pursuant  to  5  U.S.C 
5  553(d).  This  is  not  the  case,  hoivever, 
for  the  four  facilities  included  in  this 
notice  with  respect  to  the  conditional 
testing  requirements  for  organics.  These 
facihties  will  need  some  time  to 
implement  an  effective  organic 
prescreening  program  and  develop  on- 
site  laboratory  capability.  Accordingly, 
the  effective  date  of  the  organic  testing 
conditions  is  six  months  after  the 
publication  of  this  rule  in  the  Federal 
Register. 

VI.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  exchisions  is  not 
major  since  iU  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excludii^  wastes  generated  at 
specific  facilities  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling 
these  facilities  to  treat  their  wastes  as 
non-hazardous. 

Vn.  Regnlalecy  FlexibiHty  Act 

Pursuant  to  the  Regulatwy  Flexibility 
Act,  5  U.S.C.  601-«12,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  mlemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 


Appendix  IX— Wastes  Excluded  Under  S9  260^  and  280.22 


regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [j.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VIII.  List  of  Subjects  in  40  CFR  Part  261 

Hazardous  wastes.  Recycling. 
Dated:  November  6, 1986. 
Jeffery  D.  Denit, 

Acting  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
■mended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U  S  C 
6905.  6912(a),  6921,  and  6922). 

2.  In  Appendix  IX.  add  the  following 
wastestreams  in  alphabetical  order  to 
tables  1  and  2  to  read  as  follows: 


FadMy 


Table  l. -Wastes  Excluded  From  Non-specific  Sources 


AiMrass 


Envirili 
Copoi*-       ONe; 
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ton, 
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>SMfaotBoi«i. 


41328 


I  I 

Federal  Regigter  /  Vol.  51.  No.  220  /  Friday.  November  14,  1986  /  Rules  and  Regulations 


Table  1.— Wastes  Excluded  From  Non-specific  Sources — Continued 


fwami         AMnss 


Wasle  descnpiion 


(5)  Thm  data  horn  conditions  1-4  must  be  kepi  on  file  at  th«  lacidty  lof  mspecton  purposes  and  must  t>e  compiled,  summanzed.  and  sutjmittod  to  the  Adrnimstralw 
l>y  cwMied  mail  saim-annuafty.  The  Agency  will  review  this  information  and  rf  needed  will  propose  to  modity  or  withdraw  the  enctusion 

Theorganct  testing  descnbad  in  conditions  3  and  4  above  are  not  required  until  sn  months  Irom  the  date  ol  promulgation.  The  Agency's  docisioo  to  condibonaHy 
maiuda  the  treatment  residue  generated  from  the  wastewater  trealmeni  systems  at  these  lactMies  applies  only  to  the  wastewater  and  soMs  treatment  systems  as 
Itiey  prasanlly  exist  as  desciibed  in  the  delisting  petition.  The  e«chision  does  not  apply  to  the  proposed  process  additions  desonbed  m  the  petition  as  recovery 
indudirtg  ciyslalization,  electrolytic  metals  recoveiy.  evaporative  recovery.  arxJ  ion  exchange 


FadMy 


Table  2— Wastes  Excluded  from  Specific  Sources 


Address 


Waste  description 


Envnia  Corporation.. 


Canton.  Oho.  Hwey. 
Mnoo;  Thomaston, 
CorvMCtKUl:  and  Yorti 
PA. 


Spent  pickle  liquor  (EPA  Hazanlous  Waste  ^4o  K062)  generated  from  steel  finishing  operations  of  facilities  withm  the  iron  and  steel 
nduslry  (SIC  Codes  331  and  332).  wastewater  treatment  sludge  (EPA  Hazardous  Waste  l4o  K002)  feneratad  from  the  production  of 
chrome  yellow  and  orange  pigments,  wastewater  treatment  skjdge  (EPA  Hazardous  Waste  No  KOOJ)  generated  Irom  the  production 
of  molybdate  orange  pigmenta.  wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  KCI04)  generated  from  the  production  of  zinc 
yeltow  pigments;  wastewater  treatment  sludge  (EPA  Hazardous  Waste  No  K005)  generated  from  the  production  of  chrome  green 
pigmenls.  wastewater  treatment  sludge  (EPA  Hazardous  Waste  No  K(X)6)  generated  from  the  production  of  chrome  oxide  green 
pigments  (anhydrous  and  hydrated):  wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  KOOr)  penerated  from  the  production  ol 
iron  t>lue  pigments;  oven  resAies  (EPA  Hazardous  Waste  No.  K008)  generated  from  the  production  of  chrome  oxide  green  pigments 
after  November  14.  1966  To  ensure  ttiat  hazardous  corfstituents  are  not  present  m  the  waste  at  levels  of  regulatory  concern,  the 
facility  must  implement  a  contingency  lestmg  program  lor  the  petitioned  wastes.  This  testing  program  must  meet  the  following 
conditions  lor  the  exclusions  to  t>e  vaM: 

(1)  Each  batch  of  treatment  residue  must  be  representatively  sampled  and  tested  using  ttie  EP  Toxicity  test  for  arsenic,  barium. 
cadmiwn.  cbromium,  lead,  selenium,  silver,  mercury,  and  nickel.  If  the  extract  concentrations  tor  ct»omium.  lead,  arsenic,  and  silver 
exceed  0315  ppm;  banum  levels  exceed  6  3  ppm.  cadmium  and  selenium  exceed  0.063  ppm.  mercufy  exceeds  0.0126  ppm;  or  nickel 
levels  exceed  2.206  ppm.  the  waste  must  be  re-treated  or  managed  and  disposed  as  a  hazardous  mste  under  40  CFR  Parts  262  to 
265  and  the  permitting  standvds  of  40  CFR  Part  270 

(2)  Each  batch  of  treatment  reMue  must  be  tested  for  reactrve  and  teachable  cyanide  II  the  reactive  cyanide  levels  exceed  250  ppm. 
or  teachable  cyamde  levets  (using  the  EP  Toxicity  test  without  acetic  acid  adjustment)  exceed  1  26  ppm.  the  waste  must  be  re-treated 
or  managed  and  disposed  as  hazardous  waste  under  40  CFR  Parts  262  to  265  and  the  permitting  standards  ol  40  CFR  270 

(3)  Eacli  batch  of  wasle  must  be  tested  lor  the  total  content  of  specific  organic  toxicants  If  the  total  content  ol  anthracene  exceeds 
768  ppm.  1.2-diphenyl  hydraime  exceeds  0001  ppm.  methylene  chloride  exceeds  8  18  ppm.  methyl  ethyl  ketone  exceeds  326  ppm. 
n-nitro80dipttenytom«ne  exceeds  119  ppm.  phenol  exceeds  1.566  ppm.  tetrachkxoethytene  exceeds  0  188  ppm.  or  tnchloroethytene 
exceeds  0  592  ppm,  the  waste  must  be  managed  and  disposed  as  a  hazardous  waste  under  40  CFR  Parts  262  to  265  and  the 
permitting  standards  of  40  CFR  Part  270 

(4)  A  grab  sampte  must  l>e  collected  from  each  batcti  to  form  one  monthly  composite  sampte  whi*  must  be  tested  using  GC/MS 
analysis  for  the  compounds  Isted  m  «3  above  as  wen  as  the  remaning  organcs  on  ttie  priority  polMan  Nst  (See  47  FR  52309. 
November  19.  1962.  for  a  hst  ol  the  prionty  pollutants ) 

(5)  Ttie  data  from  conditions  1-4  must  be  kept  on  fite  at  ttie  facility  for  inspectkxi  purposes  and  mutt  be  compiled,  summanzed.  and 
submitted  to  the  Administrator  by  certified  mail  seim-annually  The  Agency  w*  review  this  informatien  and  if  needed  will  propose  to 
modify  or  withdraw  the  exclusion  The  organics  lestmg  descnbed  in  conditions  3  and  4  atwve  is  not  Mqurad  unS  six  months  from  ttie 
dale  of  promulgation  The  A^ncy's  decision  to  conditionally  exchjde  the  treatment  residue  generated  from  the  wastewater  treatment 
systems  at  Itiese  taciMies  aoplies  only  to  the  wastewater  and  soMs  treatment  systems  as  they  presently  exist  as  descnbed  m  the 
delisting  petition.  The  exdusjon  does  not  apply  to  the  proposed  process  additions  descnbed  in  tlw  pebtion  as  recovery,  inckiding 
crystalizatKXi.  electrolytic  metals  recovery,  evaporative  recovery,  and  ion  exctiange. 
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40  CFR  Parte  712  and  716 
(OPTS-82031;  FRL-3109-6] 

Preliminary  Assessment  information 
and  Health  and  Safety  Date  Reporting; 
Addition  of  Ctiemlcals 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  Interagency  Testing 
Committee  (ITC)  in  its  Nineteenth 
Report  to  EPA  recommended  that  EPA 
give  priority  consideration  to  four 
chemical  substances  in  determining 
whether  to  require  testing  under  section 
4  of  the  Toxic  Substances  Control  Act 
(TSCA).  To  assist  EPA  in  its 
determination  of  which,  if  any.  tests  are 
needed  for  these  substances.  EPA  is 
adding  the  four  chemical  substances  to 
two  information  gathering  rules:  The 


TSCA  section  8{a)  Preliminary 
Assessment  Information  rule  (PAIR), 
and  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  The 
substances  being  given  priority 
consideration  are:  2-Butanone.  oxime. 
CAS  No.  96-29-7;  2-Propanol.  CAS  No. 
67-63-a,  Propane,  2-methoxy-2-methyl-. 
CAS  No.  1634-04-4;  Acetamide,  N-(5- 
[bis[2-{acetyoxy)ethyl]-amino]-2-{{2- 
bromo-4,6-dinitrophenyl)  azo]-4- 
ethoxyphenyl]-,  CAS  No.  3956-55-6. 
DATE:  This  rule  shall  become  effective 
on  December  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klffln,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St. 
SW..  Washington.  DC  20460  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 


EPA  substances  and  mixtures  to  be 
given  priority  consideration  in  requiring 
testing  under  section  4(a).  For  some  of 
these  substances  the  ITC  may  designate 
that  EPA  must  respond  to  its 
recommendations  Within  12  months.  In 
this  time.  EPA  must  either  initiate  a 
rulemaking  to  test  the  substance  or  issue 
for  publication  in  the  Federal  Register 
its  reasons  for  not  doing  so.  Elsewhere 
in  today's  Federal  Register,  EPA  is 
announcing  the  receipt  of  the  Nineteenth 
Report  of  the  ITC.  which  was 
transmitted  to  EPA  on  October  31. 1986. 
The  Nineteenth  Report  revises  and 
updates  the  Committee's  priority  list  of 
chemicals  and  adds  four  substances  to 
the  section  4(e)  priority  list.  This  rule 
adds  these  substaitces  to  the  PAIR  and 
the  section  6(d)  Health  and  Safety  Data 
Reporting  Rule  which  will  require 
reporting  of  volume,  and  use,  exposure, 
and  unpublished  health  and  safety  data 
to  EPA.  In  addition,  one  chemical 
substance  which  had  been 
recommended  with  intent-to-designate 
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by  the  ITC  in  its  Eighteenth  Report, 
phosphoric  acid,  tributyl  ester,  CAS  No. 
126-73-8,  is  now  designated  for 
response  within  12  months.  This  revision 
does  not  trigger  any  new  reporting 
requirements  because  following  the 
recommendation  with  intent-to- 
designate,  phosphoric  acid,  tributyl 
ester,  was  added  to  the  PAIR  and  the 
section  8{d)  Health  and  Safety  Data 
Reporting  Rule,  as  published  in  the 
Federal  Register  of  May  19, 1986  (51  PR 
18323). 

To  assist  the  Agency  in  responding  to 
ITC  recommendations,  EPA  has 
developed  two  model  information 
gathering  rules  which  provide  for  the 
"automatic"  addition  of  ITC  priority  list 
substances.  Whenever  EPA  announces 
the  receipt  of  an  ITC  report,  EPA  may,  at 
the  same  time  without  notice  and 
comment,  amend  the  two  model 
information  gathering  rules  by  adding 
the  recommended  substances.  The 
amendment  adding  these  substances  to 
the  PAIR  and  the  Health  and  Safety 
Data  Reporting  Rule  becomes  eftective 
30  days  after  publication. 

EPA  issued  PAIR  under  section  8fal  of 
TSCA  (15  U.S.C.  2607(a)),  and  it  is 
codified  at  40  CFR  Part  712.  This  model 
section  8(a)  rule  established  standard 
reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule.  These 
manufacturers  and  importers  are 
required  to  submit  a  one-time  report  on 
general  volume,  end  use,  and  exposure 
information  using  the  Preliminary 
Assessment  Information  Manufacturer's 
Report  (EPA  Form  7710-35).  EPA  uses 
this  model  section  8(a)  rule  to  gather 
current  information  on  substances  of 
concern  quickly. 

EPA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C.  2607(d)), 
and  it  is  codified  at  40  CFR  Part  716.  The 
section  8(d)  model  rule  requires  past, 
current,  and  prospective  manufacturers, 
importers,  and  processors  of  hsted 
chemical  substances  and  mixtiu-es  to 
submit  to  EPA  copies  and  lists  of 
unpublished  healdi  and  safety  shidies 
on  the  listed  substances  that  they 
manufacturer,  import,  or  process.  These 
studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4, 
5,  6,  8,  and  9. 

II.  Chemicals  To  Be  Added 

The  newly  added  ITC  priority  list 
substances  for  which  reporting  is 
required  under  40  CFR  Parts  712  and  716 
are  listed  below  by  ascending  Chemical 
Absti-act  Service  (CAS)  Registiy 
Number: 


CAS  No. 

»-29-7..... 

67-63-0 

1834-04-4 
3856-55-6. 


2-BManon«.  onme 

2-Propanol 

Pnipan*.  2-m«lhoxy-2-me»iy«- 

AeetMwJa.       »*-l5-(bBl2-««*«ytax,)othyl]. 

•«»no]-2-((2^>llOlno-4,6- 

*>itropheny1)«zoj.4-e«hoityphenyl]- 


III.  Reporting  Requirements 

A.  Preliminary  Assesstment  Information 
Rule 

All  persons  who  manufactured  or 
imported  the  chemicals  named  in  this 
rule  during  their  latest  complete 
corporate  fiscal  year  must  submit  a 
Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  No. 
7710-35)  for  each  manufacturing  or 
importing  site  at  which  they 
manufactured  or  imported  a  named 
substance.  A  separate  form  must  be 
completed  for  each  chemical  and 
submitted  to  the  Agency  no  later  than 
February  12, 1987.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
should  read  S  712.30(a)(3).  This  section 
allows  these  persons  to  submit  a  copy  of 
the  original  Report  to  EPA  or  to  notify 
EPA  by  letter  of  their  desire  to  have  this 
submission  accepted  in  lieu  of  a  current 
data  submission. 

Complete  details  of  the  reporting 
requirements,  including  exemptions  and 
a  facsimile  of  the  reporting  form,  are 
fully  described  in  40  CFR  Part  712. 
Copies  of  the  form  are  available  from 
the  TSCA  Assistance  Office  at  the 
address  which  precedes  Unit  I. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to  EPA: 

A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 


substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequenUy  initiated  and  is 
now  complete — regardless  of  completion 
date. 

3.  Persons  who.  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
hsted  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  ar.d  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — ^regardless  of  the 
completion  date. 

Detailed  guidance  for  reporting 
unpubUshed  health  and  safety  data  is 
provided  in  40  CFR  Part  716.  Also  found 
in  Part  716  are  the  reporting  exemptions. 

C.  Removal  of  Chemicals  From  the 
Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to  the  Agency  in  detail  the 
reasons  for  that  belief.  EPA  may  then 
remove  the  substance  from  this  rule. 
When  withdrawing  a  substance  from  the 
rule,  EPA  will  issue  a  rule  amendment 
for  pubUcation  in  the  Federal  Register. 

rv.  Release  of  Aggregate  Data 

The  Agency  will  follow  procedures  for 
the  release  of  aggregate  statistics  as 
prescribed  in  a  rule  related  notice 
published  in  the  Federal  Register  of  June 
13, 1983  (48  FR  27041).  Included  in  the 
notice  are  procedures  for  requesting 
exemptions  from  the  release  of 
aggregate  data.  Exemption  requests 
concerning  the  release  of  aggregate  data 
on  any  chemical  substance  must  be 
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received  by  EPA  no  later  than  February 
12. 1986. 

V.  Eoonomic  Analysis 

A  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $58,220.  To  calculate  this 
figure  EPA  used  the  TSCA  Inventory  to 
generate  a  list  of  manufacturers  and 
importers  of  these  substances.  Twenty 
companies  operating  at  approximately 
59  sites  were  identified  as  potential 
manufacturers  and  30  companies  were 
identified  as  potential  importers  of  these 
substances.  Since  18  of  these  companies 
qualify  as  small  businesses  as  defined  in 

40  CFR  712.25(c),  EPA  estimates  that  32 
firms  may  be  required  to  report  a  total  of 

41  reports. 

Reporting  cost 

<a)  41  repons  expected  m  $774/f«port $31  734 

(b)  41  lamtmat^on  cases  H  SS36/cas« S2&.4M 

Tow $S«.2M 


(Average  cost  par  site.  $1,420;  average  cost  per 

Arm  $1.8191 
Reporting  burdao  (hours): 

(a)  Famrfiarization  (18  hours  per  site  tines  41 
silas/imparlera) 73B 

(b)  Reportng  (16  hours  par  report  tiraai  41 

'■ports) - 656 


Tow.. 


1.3S4 


EPA  cost  Procasang  cosl=(S87/r8port  limas  41 
reports) __ 


S3.S67 


As  previously  noted,  small 
manufacturers  are  exempt  from 
reporting  requirements.  According  to 
available  data,  18  firms  could  be 
exempted  fi-om  reporting  requirements. 
Thus,  the  small  manufacturer  exemption 
reduces  the  reporting  costs  burden  of 
this  rule  by  approximately  $25,560  [18 
sites  times  ($774 +$646)]. 

B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting 
costs  for  establishing  section  8(d) 
reporting  requirements  for  these 
substances  is  $25,954.  This  cost  estimate 
is  relatively  high,  because  the  Agency  is 
uncertain  about  the  likely  number  of 
respondents  to  the  rule.  Although  EPA 
has  used  the  best  available  data  to 
make  its  economic  projections,  much  of 
the  data  is  not  current.  Therefore.  EPA 
intends  to  overestimate  rather  than 
underestimate  the  reporting  burden. 

Nevertheless,  the  cost  of  this 
proposed  rule  is  low  in  comparison  with 
its  potential  benefits.  Health  and  safety 
studies  concerning  these  substances 


would  improve  EPA's  ability  to  identify 
potential  public  health  and 
environmental  problems  with  regard  to 
these  chemicals.  The  Agency  therefore 
would  be  better  able  to  determine 
whether  further  regulatory  action  would 
be  necessary. 

The  estimated  reporting  costs  are 
broken  down  as  follows: 

Initial  corporate  review $15,300 

Site  identification 1,838 

File  searches  at  affected  sites 3!564 

Title  listing _. 228 

Photocopying _ 742 

Managerial  review ._  3.872 

Ongoing  reporting 612 


Total. 


25.954 


VI.  Rulemaking  Record 

The  following  documents  constitute 
the  public  record  for  this  rule  (docket 
control  number  OPTS-82031).  All  of 
these  documents  are  available  to  the 
public  in  the  OT3  Reading  Room  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  OTS 
Reading  Room  is  located  at  EPA 
Headquarters,  Rm.  NE-G004.  401  M  St.. 
SW..  Washington.  DC. 

1.  This  final  rule. 

2.  The  economic  analyses  for  this  rule. 

3.  The  Nineteenth  Report  of  the 
Interagency  Testing  Committee. 

VII.  Regulatory  Assessment 
Requirements 

A.  Exective  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  result  in  an  effect  on 
the  economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  review,  because  the  automatic 
listing  of  designated  substances  is 
provided  for  in  40  CFR  712.30(c)  and 
716.18(b)— final  rules  which  have  been 
previously  reviewed  by  OMB  under  the 
terms  of  the  Executive  Order. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 


CASNa 


67-63-0.. 


—  2-Proparal.. 


Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  3501  ef 
seq.  and  have  been  assigned  OMB 
control  numbers  2070-0054  and  2070- 
0004. 

List  oi  Subjects  in  40  CFR  Parts  712  and 
716 

Chemicals,  Environmental  protection. 
Hazardous  substances,  Health  and 
safety  data.  Recordkeeping  and 
reporting  requirements. 

Dated:  November  5, 19e& 
Joseph  J.  Meranda, 

Existing  Chemical  Assessment  Division, 
Office  of  Toxic  Substances. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— {AMENDED] 


1.  In  Part  712: 

a.  The  authorify  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  712.30  is  amended  by 
adding  paragraph  (t)  to  read  as  follows: 

§712.30    Chemical  Hst«  and  reporting 

periods. 

*        *        *        •        * 

(t)  A  Preliminary  Assessment 
Information  Manufacturer's  Report  must 
be  submitted  by  February  12, 1988,  for 
each  substance  listed  below. 


CAS  No. 

Name 

96-29-7 
67-63-0 
1634-04-4 
3956-5S.a 

2-Butanona.  oxtna 

2-Propanol 

"OpBfw,  2-ni8lfK>ify-2-melhyl- 

Acatarmte.  N-|5-(bi8(2- 
(acetytoxy)ethyl)aniinoI-2-((2-brDn>(M.6- 
dinitrophany1)»2o)-4-ethoxyphenyt]- 

PART  716— {AMENDED] 

2.  In  Part  716: 

a.  The  authorify  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

b.  By  adding  substances  to  paragraph 
(a)(1)  numerically  by  CAS  Number,  and 
alphabetically  to  paragraph  (a)(2)  of 

§  716.120  to  read  as  follows: 

§716.120    SubstancM  and  listed  mixtures 
to  which  this  subpart  applies. 


(a) 
{!)' 


Substance 


Specta* 
emmptions 


Effective  date 


Sunset  date 


Dec  15.  1986 i Dec.  15.  1996 
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CAS  No 


Substance 


Special 
exemptions 


Ettednw  dale 


Sunset  dale 


'*"^®"^ 2-Butonooe.  oxime 

1634-04-4 ^  Propane,  2-methoxy-2-mettiyt- 


3956-55-«.. 


^^iX.Jt^/.'**'^*''''^'^'*'*^'*'™^'-^''^*"™^'^^^ 


^Dec.  15.  1986 Dec  15.  1996. 

_Dec  15.  1986 .^. Dec  15  1996. 

D«:  '5.  1986 Dec.  15.  1996. 


(2)*   * 


Substance 


CAS  No. 


Special 
exemptions 


Effective  date 


Sunset  dale 


♦ 

A<«ar™de,       Ml5-CbB[2-(acetyk>xy)etfiyl]am«,]-2.[(24xom<M,6^nitropheno.)azo3-.-ettxwy-       3956-55-6 


pfienyi)-  . 

2-Butanone,  oxime 

Propane,  2-methoxy-2-metfiyl' 
2-Propanol 


Dec  15. 


96-29-7  .^ Dec.  15. 

1634-04-4  ......._. Dec.  15. 

67-63-0  _ Dec  15. 


Dec   15,  1996. 


^ Dec   15,  1996. 

8*6 - Doc-  15,  1996. 

866 _ Dec  15,  1996. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0004] 

[FR  Doc.  25581  Filed  11-13-86:  8:45  am] 

BILUNQ  CODE  SSeO-SO-M 


40  CFR  Parts  790  and  799 
[OPTS-42052C:  FRL  3113-3] 

Testing  Consent  Agreement 
Development  for  Ctiemicai 
Sul>stances;  Public  Meetings 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  public 
meetings. 

SUMMARY:  EPA  has  issued  an  Interim 
Fmal  Rule  that  amends  EPA's 
regulations  for  the  development  and 
implementation  of  testing  requirements 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  These  amendments 
provide  for  testing  under  consent 
agreements  when  EPA  and  affected 
manufacturers,  processors,  and  other 
interested  parties  achieve  timely 
consensus  on  appropriate  testing 
programs.  EPA  will  conduct  one  or  more 
public  meetings  to  discuss  the 
implementation  of  the  consent 
agreement  process  to  date  and  ways  to 
make  it  more  effective. 

dates:  The  first  meeting  will  be  held 
November  20. 1986.  Those  interested  in 
attending  any  of  these  meetings  should 
contact  the  TSCA  Assistance  Office 
address  before  November  19. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 


Assistance  Office,  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  E-543.  401  M  St..  SW., 
Washington.  DC  20460,  (202)  554-1404. 
SUPPLEMENTARY  INFORMATION:  Under 

section  4  of  TSCA.  EPA  is  authorized  to 
promulgate  rules  requiring 
manufacturers  and  processors  to  test 
chemicals  they  manufacture  or  process. 
From  1980  though  1983.  EPA  negotiated 
agreements  with  industry  to  have  testing 
of  certain  chemicals  conducted 
voluntarily  as  an  alternative  to  the 
lengthier  process  of  requiring  testing  by 
rule.  In  1983,  EPA  was  sued  by  the 
Natural  Resources  Defense  Council 
(NRDC  vs.  Ruchelshaus.  83  Civ  8844. 
S.D.N.Y.)  on  the  basis  that  these 
negotiated  testing  agreements  were  not 
equivalent  to  rules  and  therefore  illegal. 
The  court  agreed  with  NRDC.  In  1985. 
NRDC  and  the  Chemical  Manufacturer's 
Association  (CMA)  suggested  to  EPA 
that  a  procedure  be  developed  that 
would  permit  negotiations  while 
preserving  the  key  features  of  section  4 
test  rules  such  as  enforceability. 

Subsequently.  EPA.  CMA.  and  NRDC 
developed  such  a  procedure  in  a  series 
of  public  meetings.  This  new  approach 
would  permit  negotiation  between  EPA, 
industiy.  and  other  interested  parties  to 
culminate  in  a  consent  order  in  which 
test  sponsors  would  be  subject  to  civil 
penalties  if  they  failed  to  perform  the 
agreed-upon  testing.  Such  consent 
agreements  would  be  adopted  by  EPA 
only  where  all  interested  parties  agreed 
upon  an  appropriate  testing  program  in 
a  timely  manner.  Otherwise.  EPA  would 
proceed  with  rulemaking  if  it  remained 
convinced  that  testing  should  be 


required.  This  procedure  was  adopted 
by  EPA  in  an  interim  final  procedural 
rule,  published  in  the  Federal  Register  of 
June  30. 1988  (51  FR  23706).  EPA  stated  it 
would  gain  experience  in  using  the 
procedure  and  base  the  final  rule  on 
both  public  comment  and  its  experience. 
The  negotiation  procedure  now  has  been 
used  with  several  chemicals  including  2- 
ethylhexanol.  3.4- 

dichlorobenzotrifluoride.  cyclohexane. 
anilines,  and  2,6-di  tertiary  butylphenol. 

CMA  has  recently  voiced  concerns  to 
EPA  about  how  the  procedure  is 
working.  CMA  feels  the  procedure,  as 
currently  being  implemented  by  EPA, 
does  not  offer  enough  opportunity  for 
free  exchange  of  ideas  and  exploration 
of  options.  EPA  believes  that  issues, 
especially  those  relating  to  exposure  to 
the  subject  chemicals,  may  need  to  be 
raised  earlier  in  the  discussion  process 
to  provide  such  flexibility.  In  response 
to  these  concerns,  EPA  will  hold  one  or 
more  public  meetings  to  obtain  views  of 
interested  parties  on  the  implementation 
of  the  consent  order  negotiation  process 
and  ways  to  make  it  more  effective. 

Anyone  wishing  to  participate  in  or  be 
informed  of  these  meetings  should 
contact  the  TSCA  Assistance  Office  as 
soon  as  possible.  The  first  meeting  will 
be  held  on  November  20, 1986. 

Dated:  November  12, 1988. 
Joseph  ).  Merenda. 

Director,  Existing  Chemical  Assessment 

Division. 

[FR  Doc.  86-25871  Filed  11-13-86:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  AdminlatraUon 

42  CFR  f>arts  405,  406, 408, 409, 410, 
421, 431, 433, 435,  and  489 

[BERC-360-FC] 

Medicare  and  Medicaid  Programs; 
Miscellaneous  Conforming 
Amendments 

agency:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

summary:  These  rules  conform  certain 
regulations  to  statutory  changes  enacted 
since  those  regulations  were  last 
published.  Some  of  the  statutory 
changes  were  self-executing,  and  some 
have  been  implemented  through 
amendments  to  other  regulations.  These 
rules  also  clarify  and  correct  the 
regulations  that  are  being  conformed. 

These  changes  are  necessary  to 
achieve  internal  consistency  and  to 
ensure  that  users  of  the  regulations  are 
not  misled  or  confused  by  language  that 
does  not  accurately  reflect  current 
statutory  provisions  and  current  HCFA 
policies. 

DATES:  1.  These  amendments  are 
effective  on  December  15. 1986. 

2.  We  will  give  consideration  to 
comments  received  by  January  13, 1987. 
ADDRESSES:  Address  conmients  in 
writing  to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  BERC- 
360-FC.  P.O.  Box  26676,  Baltimore, 
Maryland  21207. 

If  you  comment  on  information 
collection  requirements,  please  send  a 
copy  of  those  comments  directly  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G,  Hubert  H. 
Humphrey  Building.  200  Independence 
Ave..  SW..  Washington.  DC,  or  to  Room 
132,  East  High  Rise  Building.  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207. 

In  commentmg,  please  refer  to  file 
code  BERC-360-FC. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
from  today,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW.,  Washington, 
DC  20201.  on  Monday  through  Friday  of 
each  week  from  8:30  a.m.  to  5:00  p.in. 
(202-245-7890). 


FOR  FURTHER  INFORMATION  CONTACT: 

Luisa  V.  Iglesias,  (202)  245-0383. 
SUPI>LEMENTARY  MFORMATION:  These 

amendments  conlorm  HCFA  regulations 
to  statutory  changes  enacted  since  the 
particular  sections  were  last  published. 
Many  of  the  statutory  changes  are  self- 
executing,  that  is,  are  so  clear  and 
specific  that  their  provisions  can  be  put 
into  effect  without  further  elaboration 
through  formal  rules.  Others  have  been 
implemented  through  changes  in  the 
basic  regulations  for  each  particular 
policy  area.  In  both  cases,  it  is  desirable 
to  conform  related  regulations  so  that 
users  will  not  be  misled  or  confused  by 
content  that  fails  to  reflect  changes  that 
have  already  been  made  in  statutes  or 
other  regulations.  When  the  regulations 
that  need  to  be  conformed  contain 
outdated  material,  confusing  language, 
or  incorrect  cross-references,  we  have 
also  revised  them  to  clarify  and  correct 

Most  of  the  statutory  provisions 
reflected  in  the  conforming  amendments 
are  contained  in  four  laws: 

1.  The  Omnibus  Reconciliation  Act  of 
1980  (Pub.  L.  96-499)  of  December  5, 
1980. 

2.  The  Omnibus  Budget  Reconciliation 
Act  of  1981  (Pub.  L  97-35)  of  August  13, 
1981. 

3.  The  Tax  Equity  and  Fiscal 
Responsibility  Act  (Pub.  L.  97-248)  of 
September  3, 1982. 

4.  The  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369)  of  )uly  18, 1984. 
Other  laws  are  identified  where 
appropriate. 

The  conforming  changes  were  needed 
primarily  for  the  Medicare 
supplementary  medical  insurance  (SMI) 
program.  Accordingly,  it  is  the  SMI 
regulations  in  Subpart  B  of  42  CFR  Part 
405  (most  of  which  were  last  published 
between  1971  and  1978)  that  have 
undergone  the  most  extensive  revision. 

In  1983  we  published  final  regulations 
(48  FR 12528  of  March  25, 1983)  that 
established  two  «ew  parts:  Part  408^ 
Medicare  EligibiKty  and  Entitlement, 
and  Part  409 — Medicare  Benefits, 
Limitations,  and  Exclusions.  We  used 
the  new  parts  to  simplify  and  clarify 
hospital  insurance  rules  and  to 
incorporate  chaqges  required  by  13 
statutory  provisions  enacted  after  those 
rules  were  published. 

To  continue  this  reorganization  of  our 
Medicare  rules,  which  aims  to  assign  a 
separate  peui  for  each  major  aspect  of 
the  program,  we  have  made  the 
following  changes: 

•  Part  406  is  redesignated  as  Part 
406 — Hospital  Insurance  Eligibility  and 
Entitlement. 

•  Part  407  is  reserved  for  SMI 
Eligibility,  Enrollment  and  Entitlement 


•  Part  408  is  reserved  for  SMI 
premiums. 

•  (Part  409  remains  unchanged  but 
would  be  limited  to  its  current  content: 
hospital  insurance  beneHts). 

•  The  rules  pertaining  to  SMI  benefits 
are  redesignated  as  a  new  Part  410. 

•  Part  411  is  reserved  for  Exclusions 
from  Medicare  Payment 

The  principal  statutory  and  policy 
changes  and  the  corresponding 
conforming  changes  in  the  regulations 
are  discussed  below  in  relation  to 
specific  program  and  policy  areas. 

1.  Medicare  Program 

A.  Home  Health  Services 

1.  Statutory  Provisions  (F>ub.  L.  96-499  of 
1980) 

Section  930  affects  home  health 
services,  which  are  covered  under  both 
Medicare  Part  A  hospital  insurance  and 
Medicare  Part  B  supplementary  medical 
insurance.  Section  930 — 

•  Removed  the  lOO-visit  limitation. 

•  Removed  the  requirement, 
previously  applicable  under  Medicare 
Part  A,  that  the  beneficiary  must  have 
had  previous  hospital  care  for  the 
condition  for  which  home  health 
services  were  needed. 

•  Exempted  home  health  services 
from  the  Part  B  annual  deductible. 

2.  Conforming  Changes 

•  To  reflect  the  repeal  of  tire  lOO-visit 
limitation  and  of  the  requirement  for 
previous  hospitalization,  we  remjoved 
§§  405.233,  405.239,  and  409.45,  and 
revised  redesignated  §  406.2  (formerly 

§  408.2),  current  S  409.43,  and 

redesignated  §  410.83  (formerly 

§  405.238).  In  revising  S  400.43,  we  also 

made  paragraph  (a)  consistent  with  the 

paragraph  (b)  examples,  which  remain 

unchanged. 

•  We  also  revised  the  redesignated 

S  410.160  (formerly  S  405.245)  to  specify 
that  the  Part  B  deductible  no  longer 
applies  to  home  health  services. 

B.  Expanded  Coverage 
1.  Statutory  Provisions 

a.  Section  1  of  Pub.  L.  96-011  of 
September  28, 1980  provided  coverage 
for  pneumococcal  pneumtmia  vaccine 
and  its  administration,  to  the  extent  that 
it  is  reasonable  and  accessary  to 
prevent  illness. 

b.  Sections  936  and  937  of  Pub.  L.  96- 
499  of  December  5, 1980  broadened  Part 
B  (SMI)  coverage  (1)  to  indude  certain 
additional  services  furnished  by 
dentists,  and  extend  coverage  of 
inpatient  hospital  care  in  ooonectioa 
with  dental  proceduses  to  situations  in 
which  hospitalization  is  required 
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because  of  the  severity  of  the  dental 
procedures;  and  (2)  to  include  certain 
additional  services  furnished  by 
optometrists. 

c  Section  114(b)  of  Pub.  L  97-248  of 
September  3, 1982  added  section 
1861(s)(2](H]  to  die  Medicare  statute  to 
provide  for  coverage  of  services 
furnished  to  an  enroUee  of  a 
participating  health  maintenance 
organization  (HMO)  or  competitive 
medical  plan  (CMP),  by  a  physician 
assistant  or  a  nurse  practitioner,  or  as 
incident  to  those  services,  if  the  services 
would  be  covered  if  furnished  by  a 
physician  or  as  incident  to  a  physician's 
services. 

d.  Sections  2322  through  2324  of  Pub. 
L  98-369  of  July  18. 1984  provide  for 
Medicare  Part  B  coverage  of — 

(1)  Services  furnished  to  an  enrollee  of 
an  HMO  or  CMP  that  participates  in 
Medicare  under  a  risk-sharing  contract, 
by  a  clinical  psychologist  (as  defined  by 
the  Secretary),  and  services  incident  to 
those  services,  if  the  services  would  be 
covered  if  furnished  by  a  physician  or  as 
incident  to  a  physician's  services; 

(2)  Hepatitis  B  vaccine,  administered 
to  individuals  who  are  at  high  or 
intermediate  risk  of  contracting 
Hepatitis  B;  and 

(3)  Blood  clotting  factors  furnished  to 
hemophilia  patients  who  are  competent 
to  use  them  to  control  bleeding  without 
medical  or  other  supervision,  and  items 
related  to  the  administration  of  those 
factors. 

e.  Section  2325  of  that  same  law 
requwes  the  Secretary  to  provide  diat 
Medicare  Part  B  payment  will  not  be 
made  for  treatment  of  mvcotic  toenails 
that  is  performed  more  frequendy  than 
every  80  days,  unless  the  medical 
necessity  for  more  frequent  treatment  is 
documented  by  the  billing  physician. 

The  provisions  for  coverage  of 
services  of  clinical  psychologists  to 
HMO  and  CMP  enrollees.  hepatitis  8 
vaccine,  and  blood  clotting  factors  are 
not  entirely  self-executing.  We  are 
required  to  define  clinical  psychologist, 
identify  who  are  at  "intermediate  and 
high  risk"  of  contracting  Hepatitis  B  and 
define  "competence  to  use  blood  clotting 
factors  without  supervision".  The 
definition  of  clinical  psychologist  was 
included  in  final  rules  published  on 
January  10. 1985  (50  FR 1314).  The 
Hepatitis  B  vaccine  and  blood  clotting 
factors  provisions  are  dealt  with  in  other 
regulations  not  yet  published.  The 
limitation  on  treatment  of  mycotic 
toenails  had  been  imposed 
administratively  in  February  1984. 
before  the  statutory  amendment  to  the 
same  effect  was  enacted. 


2.  Conforming  Changes 

With  one  exception,  the  provisions 
that  are  self-executing  or  have  been 
imi^emented  as  discussed  above,  are 
reflected  in  9S  410.23, 41024, 410.57.  and 
410.58,  respectively.  The  limitation  on 
treatment  of  mycotic  toenails  appears  in 
S  405.310(1)  under  the  exceptions  to  the 
exclusion  of  routine  foot  care. 

C.  Basis  for  Payment 

1.  Statutory  Provisions 

a.  Section  233  of  the  Social  Security 
Amendments  of  1972  (Pub.  L  92-603) 
amended  sections  1814(b)  and  1833(aK2) 
of  the  Act  to  provide  that,  subject  to 
applicable  deductible  and  coinsurance — 

•  Medicare  payment  to  a  "provider  of 
services"  shall  generally  be  made  oo  the 
basis  of  reasonable  cost  (x  customary 
charges,  whichever  is  less:  and 

•  As  an  exception,  payment  to  a 
public  provider  that  furnishes  services 
free  of  chai:ge  or  at  a  nominal  charge  to 
the  public  shall  be  on  the  basis  of  "fair 
compensation",  (i  405.45S(e)  of  die 
Medicare  rules  defines  "fair 
compensation"  as  reasonable  cost) 

b.  Section  2308(b)  of  Pub.  L  98-368. 
and  technical  amendments  made  by 
section  3(bJ  of  Pub.  L  98-617.  extended 
the  fair  compensation  provision  to 
nonpublic  "providers  of  servioe"  that 
furnish  services  free  of  charge  or  at  a 
nominal  charge  to  the  public,  if  they 
demonstrate  that  a  significant  portion  of 
their  patients  are  low-inoome,  and 
request  that  payment  be  made  to  them 
accordingly. 

c  Section  942  of  Pub.  L  96-499  revised 
the  section  1833(a)(2)  formula  for 
Medicare  Part  B  payment  to  a  "provider 
of  services"  for  most  "medical  and  other 
health  services". 

The  previous  formula  was  80  percent 
of  the  lesser  of  reasonable  cost  and 
customary  charges,  subiect  to  the  Part  B 
deductible. 

The  new  formula  is  the  lesser  of  the 
following: 

•  80  percent  of  the  reascmable  cost  of 
the  servioes. 

•  The  reasonable  oost  of,  or  the 
customary  chai;ges  for,  the  services, 
whichever  is  less,  minus  20  percent  of 
the  customary  (insofar  as  reasonable) 
charge  for  the  services. 

(Section  942  did  not  diange  the 
payment  provisions  for  public 
providers.) 

2.  Conforming  Changes 

Although  the  earlier  provisions  wrere 

implemented  by  other  regulations 
dealing  with  reimbursement  for  the 
sake  of  clarity,  some  of  that  content  Is 
also  reflected  in  these  rules. 


•  A  definition  of  "nominal  charge 
provider"  is  added  to  SS  409.3  and  410.2. 

•  Sections  40g.61(d]  and  489.30(a)  are 
revised. 

•  In  S  410.152,  the  content  of 
S§  405.240,  405.241,  and  405.244  is 
revised  to  reflect  statutory  changes. 

D.  Payment  for  Particular  Services 
1.  Statutory  Provisions 

a.  Outpatient  physical  therapy. 
Section  935  of  Pub.  L.  96-499  increased, 
from  $100  to  $500  per  calendar  year,  die 
amount  of  expenses  incurred  for 
outpatient  physical  therapy  services 
furnished  by  a  physical  therapist  in 
independent  practice  that  may  be 
recognized  in  determining  amount  of 
Medicare  payment. 

b.  Pneumococcal  vaccine.  Section  1  of 
Pub.  L  96-611  and  a  later  technical 
amendment  made  by  section  112  of  Pub. 
97-248  provide  for  100  percent 
reimbursement  for  pneumococcal 
vaccine  and  its  administration  when 
reasonable  and  necessary  for  the 
prevention  of  illness. 

c.  Radiology  and  pathology. 
Conversely,  section  112  of  Pub.  L  97-248 
made  the  coinsurance  provision  (that  is, 
reimbursement  at  80  percent  instead  of 
100  percent)  applicable  to  physicians' 
services  furnished  to  hospital  inpatients 
by  physicians  in  the  field  of  radiology  or 
pathology. 

d.  Durable  medical  equipment  fDMEJ 

•  Section  245  of  Pub.  L  92-603  (die 
Social  Security  Amendments  of  1972) 
amended  section  1833(f)  of  the  Act  of 
authorize  the  Secretary  to  waive  the  20 
percent  coinsurance  applicable  to 
durable  medical  equipment  furnished  as 
a  "medical  or  other  health  service" 
under  Medicare  Part  B  whenever  the 
equipment  is  used  equipment  obtained 
at  a  price  at  least  25  percent  less  than 
the  reasonable  chaise  for  comparable 
new  equipment 

•  Section  2321  of  Pub.  L  98-369 
amended  sections  1814. 1833, 1861.  and 
1866  of  the  Act  and  redesignated  section 
1833(f)  as  section  1889.  The  amendments 
substitute  the  term  "durable  medical 
equipment"  for  all  references  to 
"medical  appliances"  and  modify  the 
rules  for  payment  of  this  benefit  by 
requiring  a  20  percent  copayment  by  the 
beneficiary  who  receives  durable 
medical  equipment  as  a  home  health 
service  under  Part  A  or  R  Before  the 
effective  date  of  section  2321  (July  18, 
1964),  the  copayment  requirement 
applied  to  DME  furnished  on  an 
outpatient  basis  by  any  provider  or 
supplier  other  than  a  home  health 
agency.  The  exemption  for  used  DME 
continues  in  effect  in  section  1889  (b)  of 
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the  Act  for  used  DME  furnished  as  a 
Part  B  home  health  service. 

2.  Conforming  Changes 

a.  Section  410.60  shows  the  increase 
from  $100  to  $500. 

b.  Redesignated  §  410.152  (Amount  of 
payment]  and  revised  S  489.30 
(Deductibles  and  coinsurance]  reflect 
the  other  changes  discussed  above. 

Note. — ^There  have  also  been  statutory 
changes  that  affect  payment  for  services  of 
independent  laboratories  and  physician 
laboratories.  Those  changes  are  being 
implemented  by  other  regulations  (file  code 
BERC-309-P)  that  would  amend  Subparts  D 
and  E  of  Part  405  of  the  Medicare  rules.  If 
necessary.  Part  401  will  be  amended  later,  to 
reflect  whatever  final  changes  are  made  by 
BERC-30&-F. 

E.  Changes  Made  by  Other  Regulations 

1.  Provisions  of  the  Other  Regulations 

a.  Ambulatory  surgical  center  fASCJ 
services.  Regulations  published  on 
August  5. 1982  (47  FR  34082] 
implemented  section  934  of  Pub.  L  96- 
499  which  provides  for  SMI  coverage 
and  reimbursement  of  ambulatory 
surgical  services. 

b.  Comprehensive  outpatient 
rehabilitation  facility  (CORF)  services. 
Regulations  published  on  December  15, 
1982  (47  FR  56282]  implemented  section 
933  of  Pub.  L.  96-499.  to  provide  for  SMI 
coverage  and  reimbursement  of  CORF 
services.  These  regulations,  in  revising 
§  405.230,  unintentionally  omitted  a  rule 
on  payment  for  renal  dialysis  services. 

c.  Renal  dialysis  services.  Regulations 
published  on  May  11. 1983  (48  FR  21254] 
implemented  section  2145  of  Pub.  L  97- 
35.  to  establish,  effective  August  1. 1983. 
a  method  for  prospective  reimbursement 
of  dialysis  services  to  patients  with  end- 
stage  renal  disease  (ESRD]. 

2.  Conforming  Changes 

•  Rules  pertaining  to  payment  for  the 
three  services  discussed  above  are 
included  in  redesignated  S  410.152 — 
Amounts  of  payment. 

•  Redesignated  §410.150(b](l) 
restores  the  omitted  rule  identified 
under  item  l.b.  above. 

•  In  connection  with  payment  for 
renal  dialysis  services,  we  removed 
SS  405.690  and  405.691  because  they 
became  obsolete  when  prospective 
payment  went  into  effect  on  August  1, 
1983.  (The  removed  sections  provided 
that  BSRD  faciUties  could  enter  into 
agreements  to  receive  special  types  of 
payment  for  home  dialysis  services.] 

F.  Medicare  Part  B  (SMI)  Deductibles 
1.  Statutory  Provisions  (Pub.  L  97-35] 

•  Section  2133  repealed  the  provision 
in  the  Social  Security  Act  that  permitted 


beneficiaries  to  count  expenses  incurred 
in  the  fourth  quarter  of  a  calendar  year 
in  meeting  the  Medicare  Part  B 
deductible  for  the  following  year.  The 
provision  was  effective  with  the 
deductible  for  the  calendar  year  1982. 
with  respect  to  expenses  inctured  on  or 
after  October  1. 1981. 

•  Section  21S4  increased  the  Medicare 
Part  B  annual  deductible  from  $60  to  $75. 
effective  beginning  with  calendar  year 
1982. 

•  Regulations  published  on  March  25, 
1983  (48  FR  12526]  clarified  policy 
regarding  the  blood  deductible  for 
Medicare  Part  A. 

2.  Conforming  Changes 

Section  410.160  reflects  the  statutory 
changes  in  the  annual  deductible. 
Section  410.161  incorporates  by 
reference  the  content  of  §  409.87.  the 
Part  A  blood  deductible  policy  that 
applies  equally  to  blood  that  is 
funiished  by  a  hospital  on  an  outpatient 
basis  under  Part  B.  Section  409.87. 
published  on  March  25, 1983.  after  notice 
and  opportunity  for  public  comment, 
reflects  policy  ttiat  has  been  in  effect  in 
practice  since  1979  but  had  never  been 
included  in  the  regulations.  Section 
409.87  provides,  in  summary — 

(a]  That  only  whole  blood  or  packed 
red  cells  are  subject  to  the  deductible; 

(b]  That  the  beneficiary  is  responsible 
for  the  first  three  units  of  whole  blood  or 
packed  red  cells;  and 

(c]  That  the  hospital  may  not  charge 
the  beneficiary  or  third  party  for  blood 
that  is  obtained  at  no  charge  other  than 
a  processing  or  service  charge,  or  if  the 
hospital  or  the  hospital's  blood  supplier 
has  received  a  replacement  or 
replacement  offer  that  meets  the 
following  two  conditions: 

(1]  The  replacement  blood  would  not 
endanger  the  health  of  the  recipient. 

(2]  The  donoi's  health  would  not  be 
endangered  by  making  the  blood 
donation. 

Section  410.161  also  specifies  that,  if 
the  blood  is  supplied  by  a  physician, 
clinic,  or  other  supplier,  the  suppUer 
who  has  accepted  assignment  of  the 
beneficiary's  claim  may  charge  the 
beneficiary  the  reasonable  charge  for 
the  first  three  units  to  the  extent  that 
those  units  are  cot  replaced. 

This  clarifying  language  precludes  any 
confusion  that  might  arise  from  the 
previous  §  405.a46(b](2]: 

The  amount  of  blood  deductible  is  reduced 
to  the  extent  that  the  individual  replaces  the 
blood  on  a  pint  for  pint  basis. 

That  language  was  misleading 
because  the  deductible — which  is  the 
amount  that  Medicare  does  not  pay — is 
never  "reduced".  It  is  the  individual's 


responsibility  to  pay  cash  or  more 
specifically  the  supplier's  right  to 
charge — that  is  reduced  when  any  of  the 
first  three  pints  of  blood  is  replaced. 

G.  Payment  After  the  Beneficiary  Dies 

1.  Statutory  provision  (Pub.  L  96-499] 

Section  954  amended  section  1870(f]  of 
the  Social  Security  Act  to  provide  that  if 
an  individual  who  received  covered 
medical  and  other  health  care  services 
dies  without  assigning  the  claim  to  the 
physician  or  other  supplier,  and  the  bill 
has  not  been  paid~> 

a.  Medicare  pays  the  person  or 
persons  who  furnished  die  services  if 
they  agree  to  accept  the  reasonable 
charge  as  the  full  charge  for  the  services. 

b.  If  those  who  furnished  the  services 
do  not  agree  as  indicated  above, 
Medicare  pays,  on  the  basis  of  an 
itemized  bill,  any  person  who: 

■  Assumes  legal  obligation  to  pay  for 
the  services;  and 

•  Files  a  request  for  payment  with 
such  evidence  of  the  legal  obligation  as 
may  be  required  in  regulations. 

2.  Conforming  Changes 

The  provisions  of  section  954  are  set 
forth  in  paragraph  (c](2]  of  {  405.1684. 
Because  §  405.1683  deals  with  a  similar 
subject,  its  format  was  conformed  to  the 
format  of  the  revised  §  405.1684.  We 
also  corrected  an  error  in  the  authority 
citation. 

H.  Other  Minor  Conforming  Changes 

1.  In  §  405.330,  we  changed 
"posthospital  skilled  nursing  facility 
services"  to  "posthospital  SNF  care", 
which  is  the  term  now  used  in  Part  409 
and  other  basic  Medicare  rules. 

2.  We  removed  or  corrected  cross- 
references  that  became  outdated  as  a 
result  of  the  following: 

•  The  redesignation  of  major  portions 
of  Subpart  F  of  Part  405  as  Part  489— 
Provider  Agreements  under  Medicare, 
published  April  4, 1980  at  45  FR  22937. 

•  The  redesignation  of  major  portions 
of  Subpart  A  of  Part  405  as  Part  409,  by 
final  rules  published  March  25, 1983  at 
48  FR  1254. 

•  The  redesignation  of  Part  481  as 
Part  491  by  regulations  published  on 
August  16, 1985  at  50  FR  33034. 

•  The  changes  made  by  this 
document,  that  is,  the  removal  of  4 
sections  fitim  Subpart  F  of  Part  405,  the 
redesignation  of  Part  408  as  Part  406, 
and  the  redesignation  of  major  portions 
of  Subpart  B  of  Part  405  as  a  new  Part 
410. 

3.  We  transferred  the  content  of 
S  9  405.658  and  405.059  to  405.152  to 
bring  together  provisions  that  deal  with 
the  same  subject — payment  for 
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emei-gency  services  furnished  by 
nonparticipating  hospitals,  and  removed 
§§  405.690  and  405.691  as  outdated. 

4.  In  S  410.60(a)(3).  we  corrected  the 
omission  of  a  requirement  of  section 
1861(p)  of  the  Act— that  outpatient 
physical  therapy  services  be  furnished 
by  or  "under  the  supervision  of  the 
provider. 

5.  In  §  421 .20a  we  corrected  one 
cross-reference  and  added  another. 

II.  Meflicaid  Provision 

Medicaid  Funding  for  American 

Samoa. 

A.  Statutory  Provision  (Pub.  L.  97-248) 

Section  136  provides  Federal  funds  for 
a  Medicaid  program  in  American 
Samoa,  and  permits  more  liberal 
waivers  of  the  Medicaid  requirements 
than  are  available  to  other  jurisdictions. 

B.  Conforming  Changes 

The  following  sections  of  the 
Medicaid  regulations  are  amended  to 
include  American  Samoa:  Sections 
433.10. 435.2. 435.3  and  the  tide  of  Part 
435.  The  waiver  provisions  appear  in  a 
new  S  431.56. 

III.  Regulatory  Impact  Statement 
Executive  Order  12291 

Executive  Order  12291  requires 
agencies  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
regulation  that  is  likely  to  have  an 
annual  impact  of  $100  million  or  more  on 
the  economy,  cause  a  major  increase  in 
costs  or  prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  Order. 

Since  these  amendments  merely 
conform  certain  regulations  to  statutory 
provisions  and  administrative  policies 
that  are  already  in  effect,  we  anticipate 
that  they  will  have  little,  if  any, 
economic  impact.  Accordingly,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354) 

Consistent  with  this  Act,  we  prepare 
and  publish  a  regulatory  flexibility 
analysis  (RFA)  for  any  regulation  diat 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  small  entity  is  a  small 
business,  a  nonprofit  enterprise,  or  a 
govenmient  jurisdiction  (such  as  a 
county  or  township)  with  a  population 
of  less  than  50.000.  The  purpose  of  the 
analysis  would  be  to  anticipate  the 
impact  and  to  seek  alternatives  that 
would  have  a  less  negative  effect 

We  have  not  prepared  an  RFA  for 
these  regulations  because  we  have 
determined,  and  the  Secretary  certifies, 
that  they  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  Any  impact  resulting  from 
changes  in  methods  or  amounts  of 
reimbursement  is  caused  by  die  law  and 
not  by  the  regulations  that  implonent 
the  law  or  conform  the  rules  to  its 
requirements. 

rv.  Paperwoii(  Reduction  Act  of  1980 

Sections  405.1683  (e).  (f).  and  (g). 
405.1684(c),  410.105(c).  410.165  (a)  and 
(b)  contain  information  collection 
requirements  that  are  subject  to  Office 
-  of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980.  A  notice  will  be  published  in  the 
Federal  Reguter  when  approval  is 
obtained.  If  you  comment  on  these 
provisions,  please  send  a  copy  direcdy 
to  the  address  indicated  under  the  topic 
ADDRESSES  of  this  preamble. 

V.  Waiver  of  Notice  of  Pnqiosed 
Rulemaking 

With  one  exception,  this  document 
conforms  Medicare  and  Medicaid  rules 
to— 

•  Self-implementing  statutory  changes 
that  are  already  in  effect  or 

*  Changes  in  law  or  policy  that  have 
already  been  implemented  by  other 
regulations  that  did  provide  notice  and 
opportunity  for  public  comment 

Our  approach  in  the  rules  for  payment 
after  the  beneficiary  dies  is  somewhat 
different  The  revision  of  S  405.1684 
reflects  the  statutory  amendment  (long- 
since  implemented  tfarou^  instiuctians) 
that  provides  for  payment  to  a  person 
who  assumes  legal  responsibility  for  the 
bill,  and  requires  evidence  of  that  legal 
responsibility.  In  confbnning  S  405.1683, 
we  incorporated  policy  generally 
applicable  to  claims  (such  as  the 
requirement  to  submit  an  itemized  bill 
and  evidence  of  relationship  to  the 
deceased  beneEuaary).  and  clarified  it 
by  specifying  that  if  none  of  the  listed 
individualB  survives,  no  payment  will  be 
made. 

Given  the  nature  of  die  changes,  die 
fact  that  none  of  the  content  is  new,  and 
only  about  5  percent  is  newly  codified, 
we  find  that  notice  of  pn^osed 
rulemaking  is  unnecessary. 
Nevertheless,  as  indicated  under  DATES, 
we  will  consider  timely  comments  bora 
any  reader  who  believes  that  these  rules 
go  beyond  what  is  required  or  permitted 
under  the  law,  or  that  we  have,  in  the 
process  of  redesignation  and 
clarification,  made  substantive  changes 
other  than  those  discussed  in  this 
preamble.  . 

VI.  Response  to  Comments 

Although  we  cannot  respond  to 
individual  comments,  if  we  revise  these 
final  rules,  we  will  discuss  the 


comments  in  the  preamble  to  that 
revision. 

List  of  SubjecU 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  faciUties.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  406 

Health  facilities.  Kidney  diseases, 
Medicare. 

42CFRPart408 

Health  facilities.  Kidney  diseases. 
Medicare. 

42  CFR  Part  409 

Health  facilities,  Medicare. 

42  CFR  Part  410 

Medical  and  other  health  services. 
Medicare. 

42  CFR  Part  421 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  431 

Grant  programs-health.  Health 
facilities,  Medicaid,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  433 

Administrative  practice  and 
procedure.  Claims,  Grant  programs- 
health,  Medicaid.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid.  Supplemental  Security 
Income  (SSI). 

42  CFR  Part  489 

Health  facilities.  Medicare. 

RedesignatioD  TaUe— Part  405,  Subpart  B 


Otd! 


405^30 

405^1M ~ 

405.231(b) 

405531(c) 

405.Z31M 

405.231(0) 

405.231(0 

405.2J1(9» 

405.231(h) 

405.231(1) 

405.231(0 

405.23IM 

4O5.2310).- 

40S.231(m) 

405.231M 

405.231(0) 

405.231  (p) 

405.231(a) 

405.232(b) 


410.150 

410 10(a).  410.20 
410.10(b),  4102S 
410  10(c),  41057 
410  ion.  410.32 
410.10(g).  410.34 
410.10(h).  410J6(a) 
410.1001,  410.38 

4iaiom.  4tojam 

41010(h).  410.3G(p) 
410.100,  410.40 
4I0.10M.  4KLa 
410  10(m).  410.60 
410 10(m),  41062 
410.10(14.  4I0.4S 
410.10(1),  410J0 
410.10(0,  410.52 
41010(0),  410.55 
Removed  as  outdated. 
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04d! 


405  232(b) 

405.232(c) _... 

405  232(d) 

405.232(e) 

405  232(f).  (8).  ind  (h).. 

405.232(1) 

405  232(1) 

405.232«(«M1) 

405.232a(a)(2) 

405.232a(aM3) 

405.232a(aM4) 

405.232a(aM5) 

405.232a(b) 

405  232b 

405.232c 

405.233 


405  234 
405.235  . 
405  236. 
405  237  . 
405  238. 
405239  . 


405  240 

405  241 

405  243 

405  244a 

405  244(b) . 
405244(c). 


405  244-1 (a) 
405  244- 1(b) 
405  244- 1(C). 

405.245  

405.246 

405  249 

405  250 

405  250-2 

405.251 

405  252 

405.260 

405  261 

405.262 


410.32 

410.29 

410.28 

410.60 

410.32  and  410.34 

410.40 

410.62 

410.20 

410.20(b)  and  410  24 

410.20(b)  and  410.25 

410.20(b)  and  41023 

410.20(b)  and  410.22 

410.14 

410.22 

41023 

Renioved  as  inconsistent 
with  current  law  wtuch  no 
longer  kmrts  the  home 
health  visits. 

Removed  as  duplicative  ol 
{409.42(b)  and  (d) 

Removed  as  duplicative  of 
i  409.42(e) 

Removed  as  duplicative  of 
409  40 

Removed  as  duplicative  of 
409.41 

Removed  as  duplicative  of 
409.43 

Removed  as  inconsistent 
with  current  law  whch  no 
longer  limits  ttie  number  of 
home  health  visits. 

410152 

410.1S2(a)(2)(iii) 

410155 

410.152(a)(1Mi) 

410l52(a)(1)(«) 

Removed  aa  inconsistent 
with  current  law  which  no 
longer  provides  for  100 
percent  payment  for  radiol- 
ogy and  pathology  serv- 
ices. 

410163 

410l52(iMl) 

4l0l52(i)(2) 

410.160 

410.161 

410168 

410.170 

410.165 

Removed  as  duplicative  ol 
Subpart  P  of  Part  405. 

410.175 

410.100 

410102 

410.105 


42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 
I.  Part  405  is  amended  as  follows: 

PART  405— HEALTH  INSURANCE  FOR 
THE  AGED  AND  DISABLED 

Subpart  A— {Amended] 

A.  Subpart  A  is  amended  as  follows: 

1.  The  authority  citation  for  Subpart  A 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814, 1815, 1861, 
1866(d).  and  1871  of  the  Social  Security  Act 
(42  U.S.C.  1302, 1395F.  1395g,  1395x.  1395cc(d). 
and  1395hh). 

2.  Section  405.152  is  amended  as  set 
forth  below: 

a.  The  section  heading  is  revised  to 
read  as  follows: 

§  405. 1 52    Paymwtt  for  enwrgency 
•«v»ce«  f  umishMl  by  ■  nonparticipating 
hospital. 

b.  Paragraph  (a)(5)  is  revised  to  read 
as  follows: 


(5)  The  hospital  has  in  effect  an 
election  to  claim  payment  for  all 
emergency  services  furnished  in  a 
calendar  year  in  accordance  with 
paragraph  (c)  of  this  section. 

•  *         •         *         « 

c.  New  paragfaphs  (c)-(e)  are  added 
to  read  as  follows: 

*  *        *        *        « 

(c)  Election  to  claim  payment  for 
emergency  services. 

(1)  Terms  of  the  election.  The  hospital 
agrees  to  the  following: 

(i)  To  comply  with  the  provisions  of 
Subpart  C  of  Part  489  of  this  chapter 
relating  to  charges  for  items  and 
services  the  hospital  may  make  to  the 
beneficiary,  or  any  other  person  on  his 
or  her  behalf 

(ii)  To  comply  with  the  provisions  of 
Subpart  D  of  Part  489  of  this  chapter 
relating  to  proper  disposition  of  monies 
incorrectly  collected  from,  or  on  behalf 
of  a  beneficiary. 

(iii)  To  request  payment  under  the 
Medicare  program  based  on  amounts 
specified  in  §  413.74  of  this  chapter. 

(2)  Filing  of  election  statement.  An 
election  statement  must  be  filed  on  a 
form  designated  by  HCFA,  signed  by  an 
authorized  official  of  the  hospital,  and 
either  received  by  HCFA,  or 
postmarked,  before  the  close  of  the 
calendar  year  of  election. 

(3)  Acceptance  and  effective  date  of 
election.  If  HCFA  accepts  the  election 
statement,  the  election  is  effective  as  of 
the  earliest  day  of  the  calendar  year  of 
election  from  which  HCFA  determines 
the  hospital  has  been  in  continuous 
compliance  with  the  requirements  of 
section  1814(d)  of  the  Act. 

(d)  Appeal  by  hospital.  Any  hospital 
dissatisfied  with  a  determination  that  it 
does  not  qualify  to  claim  reimbursement 
shall  be  entitled  to  appeal  the 
determination  as  provided  in  Part  498  of 
this  chapter. 

(e)  Conditions  for  reinstatement  after 
notice  of  failure  to  continue  to  quality.  If 
HCFA  has  notified  a  hospital  that  it  no 
longer  qualifies  to  receive 
reimbursement  for  a  calendar  year, 
HCFA  will  not  accept  another  election 
statement  from  that  hospital  until  HCFA 
finds  that — 

(1)  The  reason  for  its  failure  to  qualify 
has  been  removed;  and 

(2)  There  is  reasonable  assurance  that 
it  will  not  recur. 

Subpart  B— {AnMnded] 

B.  Subpart  B  is  amended  as  follows: 
1.  The  authority  citation  for  Subpart  B 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1836, 1837, 1838,  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 13950, 1395p,  1395q,  and  1395hh). 


2.  Section  405.201  is  revised  to  read  as 
follows: 

§405.201    Scope.      ' 

This  subpart  sets  forth  the  conditions 
and  procedures  for  enrollment  in  the 
Supplementary  Medical  Insurance  (SMI) 
program.  | 

§§  405.233  and  405.23iB    [Removed] 

3.  Sections  405.233  and  405.239  are 
removed.  1 

§§  405.230  througti  405.2320, 405.234 
through  405.238,  and  405.240  through 
405.262    [Removed] 

4.  Sections  4O5.230-4O5.232c.  405.234- 
405.238,  and  405.240-405.262  are 
removed.  (They  appear  under  a  new 
Part  410,  presented  later  in  this 
document.) 

C.  Subpart  C  is  amended  as  set  forth 
below: 

Subpart  C— Exclusions,  Recovery  of 
Overpayment,  Liability  of  a  Certifying 
Officer  and  Suspension  of  Payment 

1.  The  authority  citation  for  Subpart  C 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1154(a)(2)(B),  1815, 
1833,  1842, 1861, 1862. 1866, 1870, 1871  and 
1879  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1320c-3(a)(2)(B),  1395g,  13951, 1395u. 
1395X,  1395y,  1395cc,  ll95gg,  1395hh,  1395pp) 
and  the  Federal  Claim*  Collection  Act  (31 
U.S.C.  3711). 

2.  In  §405.310,  the  introductory  text  of 
the  section  and  the  introductory  text  of 
paragraph  (1)(1)  are  republished  and 
paragraph  (1)(2)  is  revised  to  include 
treatment  of  mycotic  toenails  within 
specified  limits,  to  read  as  follows: 

§  405.310    Particular  services  excluded 
from  coverage. 

The  following  services  are  excluded 
from  coverage: 

•  *        *        « 

(1)  Foot  care. 

(1)  Basic  rule. 
Except  as  provided  in  paragraph  (1)(2) 

of  this  section,  any  services  furnished  in 
connection  with  the  following: 

*  •        •        *        * 

(2)  Exceptions. 

(i)  Treatment  of  whrts  is  not  excluded. 

(ii)  Treatment  of  mycotic  toenails  may 
be  covered  if  it  is  furnished  no  more 
often  than  every  60  days  or  the  billing 
physician  documents  the  need  for  more 
frequent  treatment. 

(iii)  The  services  listed  in  paragraph 
(I)(l)  of  this  section  are  not  excluded  if 
they  are  furnished — 

(A)  As  an  incident  to,  at  the  same  time 
as,  or  as  a  necessary  integral  part  of  a 
primary  covered  procedure  performed 
on  the  foot;  or 
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(B)  As  initial  diagnostic  services 
(regardless  of  the  resulting  diagnosis)  in 
connection  with  a  specific  symptom  or 
complaint  that  might  arise  from  a 
condition  whose  treatment  would  be 
covered. 

§405^30    [Amended] 

3.  In  Section  405.330,  paragraph  (b]  is 
amended  by  removing  the  comma 
between  "posthospital"  and  "SNF  care". 

Subpart  F-{  Amended] 

D.  Subpart  F  is  amended  as  set  forth 
below: 

1.  The  subpart  heading  is  revised  to 
read: 

Subpart  F— Notice  and  Agreement 

2.  The  authority  citation  for  Subpart  F 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1864. 1871  and  1881 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
139588. 1395hh,  and  1395IT]. 

§§  405.6SS,  405.659, 405.690,  and  405.691 
[Removed] 

3.  Sections  405.658  and  405.659  are 
removed  (see  S  405.152  for  equivalent 
content)  and  §S  405.690  and  405.691  are 
removed  as  outdated,  and  the  table  of 
contents  of  Subpart  F  is  amended  to 
reflect  these  changes. 

E.  Subpart  P  is  amended  as  set  forth 
below: 

Subpart  P-Certiflcation  and 
Recertification;  Claims  and  Benefit 
Payment  Requlremanta;  Chedc 
Replacement  Procedures 

1.  The  table  of  contents  for  Subpart  P 
is  amended  by  revising  the  headings 
SS  405.1683  and  405.1684.  and  correcting 
a  U.S.C  citation  in  the  authority 
citation,  to  read  as  follows: 

Subpart  P—Certffication  and 
ReciUllcaUun;  Claima  ana  Beneflt 
Payment  Wequlrementa;  Chedt 
Reptaoement  Procedures 


405.1683  Payment  after  beneficiary's  death: 
Bill  has  been  paid. 

405.1684  Payment  after  beneficiary's  death: 
Bill  has  not  been  paid. 

*        *        •        •        • 

Audiority:  Sees.  IIOZ.  1814, 1835. 1871  and 
1883  of  the  Social  Security  Act;  42  U.S.C. 
1302. 1395f.  1395n,  13g6hh.  and  1395tt. 

2.  Sections  405.1683  and  405.1684  are 
revised  to  read  as  follows: 

9405.1683    Payment  after  beneficiary's 
desUi:  Bm  Iws  been  paid. 

(a)  Scope.  This  section  specifies  the 
persons  whom  Medicare  pays,  and  the 


conditions  for  payments,  when  the 
beneficiary  has  died  and  the  bill  has 
been  paid. 

(b)  Situation. 

(1)  The  beneficiary  has  received 
covered  services  for  which  he  could 
receive  direct  payment,  that  is.  services 
of  the  following  types: 

(i)  Covered  Part  B  services  that  are 
furnished  by  a  physician  or  other 
supplier  who  did  not  accept  assignment 
of  the  beneficiary's  claim. 

(ii)  Covered  emergency  inpatient  or 
outpatient  hospital  services  that  are 
furnished  by  a  nonparticipating  hospital 
that  does  not  have  in  effect  an  election 
to  claim  payment  for  these  services  in 
accordance  with  S  405.152  and  that  are 
payable  under  §  405.1672(a). 

(iii)  Covered  inpatient  hospital 
services  that  are  furnished  by  a  foreign 
hospital  that  does  not  have  in  effect  an 
election  to  claim  payment  for  those 
services  in  accordance  with  S  405.152. 
and  that  are  payable  imder 
S  405.1672(a). 

(iv)  Covered  physician  services  and 
ambulance  services  that  are  furnished 
outside  the  United  States  and  that  are 
payable  in  accordance  with 
S  405.1672(b). 

(2)  The  beneficiary  died  without 
receiving  Medicare  payment 

(3)  The  bill  has  been  paid. 

(c)  Persons  whom  Medicare  pays.  In 
the  situation  described  in  paragraph  (b) 
of  this  section.  Medicare  pays  the 
following  persons  in  the  speciHed 
circumstances: 

(1)  The  person  or  persons  who. 
without  a  legal  obligation  to  do  so,  paid 
for  the  services  with  their  own  funds, 
before  or  after  the  beneficiary's  death. 

(2)  The  legal  representative  of  the 
beneficiary's  estate  if  the  services  were 
paid  for  by  the  beneficiary  before  he  or 
she  died,  or  with  funds  from  the  estate. 

(3)  If  the  deceased  beneficiary  or  his 
or  her  estate  paid  for  the  services  and 
no  legal  representative  of  the  estate  has 
been  appointed,  the  survivors,  in  the 
following  order  of  priority: 

(i)  The  person  found  by  SSA  to  be  the 
surviving  spouse,  if  he  or  she  was  either 
living  in  the  same  household  %vith  the 
deceased  at  the  time  of  death,  or  was, 
for  the  month  of  death,  entitled  to 
monthly  social  security  or  railroad 
retirement  benefits  on  the  basis  of  the 
same  earnings  record  as  the  deceased 
beneficiary, 

(ii)  The  child  or  children,  who  were, 
for  the  month  of  death,  entitled  to 
monthly  social  security  or  railroad 
retirement  benefits  on  the  basis  of  the 
same  earnings  record  as  the  deceased 
(and.  if  there  is  more  than  one  child,  in 
equal  parts  to  each  child); 


(iii)  The  parent  or  parents,  who  were, 
for  the  month  of  death,  entitled  to 
monthly  social  security  or  raiboad 
retirement  benefits  on  the  basis  of  the 
same  earnings  record  as  the  deceased 
(and,  if  there  is  more  than  one  parent,  in 
equal  parts  to  each  parent); 

(iv)  The  person  found  by  SSA  to  be 
the  surviving  spouse  who  was  not  living 
in  the  same  household  with  the 
deceased  at  the  time  of  death  and  was 
not  for  the  month  of  death,  entitled  to 
monthly  social  security  or  railroad 
retirement  benefits  on  the  basis  of  the 
same  earnings  record  aathe  deceased 
beneficiary; 

(v)  The  child  or  children  who  were  not 
entitled  to  monthly  social  security  or 
railroad  retirement  benefits  on  the  basis 
of  the  same  earnings  record  as  the 
deceased  (and.  if  there  is  more  than  one 
child,  in  equal  parts  to  each  child); 

(vi)  The  parent  or  parents  who  were 
not  entitled  to  monthly  social  security  or 
railroad  retirement  benefits  on  the  basis 
of  the  same  earnings  record  as  the 
deceased  (and.  if  there  is  more  than  one 
parent  in  equal  parts  to  eadi  parent). 

(4)  If  none  of  the  listed  relatives 
survive,  no  payment  is  made. 

(5)  If  the  services  were  paid  for  by  a 
person  other  than  the  deceased 
beneficiary,  and  that  person  died  before 
payment  was  completed.  Medicare  does 
not  pay  that  person's  estate.  Medicare 
pays  a  surviving  relative  of  the 
deceased  beneficiary  in  accordance 
with  the  priorities  in  paragraph  (c)(3)  of 
this  section.  If  none  of  those  relatives 
survive.  Medicare  pays  the  legal 
representative  of  the  deceased 
beneficiary's  estate.  If  there  is  no  legal 
representative  of  the  estate,  no  payment 
is  made. 

(d)  Amount  of  payment.  The  amount 
of  payment  is  the  amount  due,  including 
unnegotiated  checks  issued  for  the 
purpose  of  making  direct  payment  to  the 
beneficiary. 

(e)  Conditions  for  payment  For 
payment  to  be  made  under  this 
section — 

(1)  The  person  who  claims  payment 
must  meet  the  following  requirements: 

(i)  Submit  a  claim  on  an  HCFA- 
prescribed  form  and  an  itemized  bill  in 
accordance  with  the  requirements  of 
this  subi>art.  (See  paragraph  (g)  of  this 
section  for  an  exception.) 

(ii)  Provide  evidence  that  the  services 
were  furnished  if  the  intermediary  or 
carrier  requests  it. 

(iii)  Provide  evidence  of  payment  of 
the  bill  and  of  the  identity  of  the  person 
who  paid  it. 

(2)  If  a  person  claims  payment  as  the 
legal  representative  of  the  deceased 
beneficiary's  estate,  he  or  she  must  also 
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submit  a  copy  of  the  papers  showing 
appointment  as  legal  representative. 
(3)  If  a  person  claims  paynteet  as  a 
survivor  of  the  beneficiary,  he  or  she 
must  also  submit  evidence,  if  the 
intermediary  or  carrier  requests  it,  that 
he  or  she  is  highest  on  the  priority  Hst  of 
paragraph  {c)(3)  of  this  section. 

(f)  Evidence  of  payment.  Evidence  of 
payment  may  be- 
ll) A  receipted  bill,  or  a  properly 
completed  "Report  of  Services"  section 
of  a  claim  form,  showing  who  paid  the 
bill; 

(2)  A  cancelled  check; 

(3)  A  written  statement  from  the 
provider  or  supplier  or  an  authorized 
staff  memben  or 

(4)  Other  probative  evidence 

(gj  Exception:  Claim  submitted  before 
beneficiary  died.  If  a  claim  and  itemized 
bill  has  been  submitted  by  or  on  behalf 
of  the  beneficiary  before  he  or  she  died, 
submission  of  another  claim  form  and 
itemized  bill  is  not  required;  any  written 
request  by  the  person  seeking  payment 
is  sufficient. 

§405.16«4    Payment  sftar  beneficiary's 
death:  BHI  has  not  been  pakL 

(a)  Scope.  This  section  specifies  whom 
Medicare  pays,  and  the  conditions  for 
payment  when  the  beneficiary  has  died 
and  the  bill  has  not  been  paid. 

(b)  Situation. 

(1)  The  beneficiary  has  received 
covered  Part  B  services  furnished  by  a 
physician  or  other  supplier. 

(2)  The  beneficiary  died  without 
making  an  assignment  to  the  physician 
or  other  supplier  or  receiving  Medicare 
payment. 

(3)  The  bill  has  not  been  paid. 

(c)  To  whom  payment  is  made.  In  the 
situation  described  in  paragraph  (b)  of 
this  section.  Medicare  pays  as  follows: 

(1)  Payment  to  the  supplier.  Medicare 
pays  the  physician  or  other  supplier  if  he 
or  she — 

(i)  Files  a  claim  on  a  HCFA-prescribed 
form  in  accordance  with  the  applicable 
requirements  of  this  subpart; 

(ii)  Upon  request  from  the  carrier, 
provides  evidence  that  the  services  for 
which  it  claims  payment  were,  in  fact, 
furnished;  and 

(iii)  Agrees  in  writing  to  accept  the 
reasonable  charge  as  the  fiill  charge  for 
the  services. 

(2)  Payment  to  a  person  who  assumes 
legal  obligation  to  pay  for  the  services. 
If  the  physician  or  other  supplier  does 
not  agree  to  accept  the  reasonable 
charge  as  full  charge  for  the  service, 
Medicare  pays  any  person  who  submits 
to  the  carrier  all  of  the  following: 

(i)  A  statement  indicating  that  he  or 
she  has  assumed  legal  obligation  to  pay 
for  the  services. 


(ii)  A  claim  on  a  HCFA-prescribed 
form  in  accordance  with  the 
requirements  of  this  subpart.  (If  a  claim 
had  been  submitted  by  or  on  behalf  of 
the  beneficiary  before  he  or  she  died, 
submission  of  another  claim  form  is  not 
required;  a  written  request  by  the  person 
seeking  payment  meets  the  requirement 
for  a  claim.) 

(iii)  An  itemized  bill  that  identifies  the 
claimant  as  the  person  to  whom  the 
physician  or  other  supplier  holds 
responsible  for  payment.  (If  such  an 
itemized  bill  had  been  submitted  by  or 
on  behalf  of  the  beneficiary  before  he  or 
she  died,  submission  of  another  itemized 
bill  is  not  required.) 

(iv)  If  the  intermediary  or  carrier 
requests  it,  evidence  that  the  services 
were  actually  furnished. 

3.  Section  405.1695  is  revised  to  reflect 
changes  in  payment  practices  and  to 
remove  obsolete  cross-references,  to 
read  as  follows: 

§  405.1695    Replacement  of  U.S. 
Government  chectai  ttiat  are  lost,  stolen, 
defaced,  mutilated,  destroyed,  or  paid  on 
forged  endorsements. 

The  Treasury  Department  is 
responsible  for  the  investigation  and 
settlement  of  claims  in  connection  with 
Treasury  checks  issued  on  behalf  of 
HCFA.  HCFA  forwards  reports  of  lost, 
stolen,  defaced,  mutilated,  destroyed,  or 
forged  Treasury  checks  to  the  Treasury 
Department  disbursing  center 
responsible  for  issuance  of  the  check. 
Replacement  or  reclamation  of  those 
Treasury  checks  is  undertaken  in 
accordance  with  Treasury  Department 
regulations  at  31  CFR  Parts  235,  240  and 
245. 

PART  408— {REDESIGNATED  AS  PART 
406] 

IL  Part  408  is  amended  as  follows: 

1.  Part  408  is  redesignated  as  PART 
406 — ^The  part  heading  is  revised  to  read 
HOSPITAL  INSURANCE  ELIGIBILITY 
AND  ENTITLEMBNT.  The  part  is 
without  substantive  change,  and  current 
references  to  PART  408  and  its  sections, 
throughout  this  Chapter  IV,  are  changed 
to  refer  to  PART  406  and  its  sections. 

§406.2    [Amendedl 

2.  Redesignated  9  406.2  is  amended  by 
revising  the  last  sentence  to  remove  the 
term  "posthospital"  as  applied  to  home 
health  services  to  read  as  follows:  "It 
includes  inpatient  hospital  care, 
posthospital  SNF  care,  home  health 
services,  and  hospice  care." 

III.  Part  409  is  amended  as  follows: 


PART  409— HOSPITAL  INSURANCE 
BENEFITS 

A.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

B.  The  authority  citation  for  Part  409  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102, 1812. 1813, 1861, 1871 
and  1881  of  tlie  Social  Security  Act  (42  U.S.C. 
1302. 1395d,  139Se,  ISgSx.  1395hh.  and  ISSSrr). 

C.  Subpart  A  is  amended  as  follows: 

Subpart  A— Hospital  Insurance 
Benefits:  General  Provisions 

Section  409.3  is  amended  by  adding,  in 
alphabetical  order,  the  following 
definition: 


S  409.3    [Amended] 

***** 

"Nominal  charge  provider"  means  a 
provider  that  furnishes  services  free  of 
charge  or  at  a  nominal  charge  and  is 
either  a  public  provider,  or  another 
provider  that  (1)  demonstrates  to 
HCFA's  satisfaction  that  a  significant 
portion  of  its  patients  are  low-income, 
and  (2)  requests  that  payment  for  its 
services  be  determined  accordingly. 
***** 

D.  Subpart  D  is  amended  as  set  forth 
below: 

Subpart  D— Requhvments  for 
Coverage  of  Posthospital  SNF  Care 

In  §  409.30(a),  the  introductory  text  is 
republished  and  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§409.30    Basic  requirements. 

*       •       *       •       L 

(a)  Pre-admission  rkquirements.  The 
beneficiary  must — 
***** 

(2)  Have  been  discharged  from  the 
hospital  in  or  after  the  month  he  or  she 
attained  age  65,  or  in  a  month  for  which 
he  or  she  was  entitled  to  hospital 
insurance  benefits  on  the  basis  of 
disability  or  end-stage  renal  disease,  in 
accordance  with  Part  406  of  this  chapter. 
***** 

E.  Subpart  E  is  amended  as  set  forth 
below: 

Subpart  E— Home  Heatth  Services 
Under  Hospital  Insurance 

§409.40    [Amended] 

1.  In  S  409.4a  paragnph  (e)  is 
amended  by  changing  "medical 
appliances"  to  "durable  medical 
equipment". 

2.  Section  409.42  is  nevised  to  remove 
and  reserve  paragraphs  (c)  and  (f), 
revise  paragraph  (d),  and  provide 
footnotes  regarding  the  outdated 
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provisions  that  are  removed.  As  revised, 
S  409.42  reads  as  follows: 

§  409.42    Requirwiwnto  and  conditions  for 
home  health  services. 

(a)  Basic  rule.  The  services  specified 
in  §  409.40  are  covered  by  Medicare  Part 
A  only  if  the  requirements  of  paragraphs 
(b)  through  (g)  of  this  section  are  met. 

(b)  Conditions  the  beneficiary  must 
meet.  The  beneficiary  must  be — 

(1)  Confined  to  the  home  or  in  an 
institution  that  is  neither  a  hospital  nor 
primarily  engaged  in  providing  skilled 
nursing  or  rehabilitation  services; 

(2)  Under  the  care  of  a  physician  who 
is  a  doctor  of  medicine  or  osteopathy; 
and 

(3)  In  need  of  intermittent  skilled 
nursing  care  or  physical  or  speech 
therapy  or,  effective  July  1  through 
November  30, 1981,  occupational 
therapy.  After  November  30, 1981, 
continued  need  for  occupational  therapy 
is  not  a  basis  for  initial  qualification  for 
home  health  services  but  does  qualify  a 
beneficiary  for  continued  home  health 
services  even  after  he  or  she  no  longer 
needs  intermittent  skilled  nursing  care 
or  physical  or  speech  therapy. 

(c)  [Reserved] ' 

(d)  P/an  of  treatment  requirements.^ 
The  home  health  services  must  be 
furnished  under  a  plan  of  treatment  that 
is  established  and  periodically  reviewed 
by  a  doctor  of  medicine,  osteopathy  or, 
podiatric  medicine.  A  doctor  of  podiatric 
medicine  may  establish  a  plan  of 
treatment  only  if  that  is  consistent  with 
the  home  health  agency's  policy  and 
with  the  functions  he  or  she  is 
authorized  to  perform  under  State  law. 

(e)  Where  the  services  aiust  be 
furnished.  (1)  The  home  health  services 
must  be  furnished — 

(i)  On  a  visiting  basis  in  the 
individual's  home;  or 

(ii)  It  it  is  necessary  to  use  equipment 
that  cannot  readily  be  made  available  in 
the  home,  on  an  outpatient  basis  in  a 
hospital,  a  SNF,  or  a  rehabilitation 
center  that  meets  State  and  local  health 
and  safety  standards. 

(2)  If  an  individual  is  brought  to  a 
facility  in  accordance  with  paragraph 


'  Before  July  1, 1981.  Medicare  Part  A  paid  for 
home  health  services  only  if  they  were  furnished  to 
a  beneficiary  who — 

•  Had  received  inpatient  care  in  a  participating 
or  qualified  hospital  or  SNF:  and 

•  Needed  intermittent  skilled  nursing  care,  or 
physical  or  speech  therapy  for  a  codition  for  which 
he  or  she  had  received  inpatient  hospital  or 
posthospital  SNF  care. 

•  Before  January  1981.  only  a  doctor  of  medicine 
or  osteopathy  could  establish  a  plan  for  home 
health  services.  A  plan  of  treatment  established 
before  July  1981  was  acceptable  for  Medicare  Part  A 
payment  only  if  it  was  established  within  14  days 
after  the  individual's  discharge  from  a  hospital  or 
SNF. 


(e){l)(ii)  of  this  section,  other  services 
that  could  be  furnished  in  the  home  may 
be  furnished  in  the  facility  at  the  same 
time. 

(f)  [Reserved] » 

(g)  By  whom  the  services  must  be 
furnished.  The  home  health  services 
must  be  furnished  by,  or  under 
arrangements  made  by  a  participating 
HHA. 

3.  Section  409.43  is  revised  to  reflect 
the  fact  that  there  is  no  longer  any  limit 
on  the  number  of  home  health  visits  and 
to  make  paragraph  (a)  consistent  with 
the  paragraph  (b)  examples,  to  read  as 
follows: 

§  409.43    Home  health  service  visit 

(a)  Basic  rule.  The  furnishing  of  any  of 
the  home  health  services  specified  in 

§  409.40  by  a  particular  health  worker  on 
a  particular  day  or  a  particular  time  of 
the  day  constitutes  a  home  health  visit. 

(b)  Specific  examples.  (1)  If  both  a 
physical  therapist  and  a  visiting  nurse 
furnish  services  in  the  home  on  the  same 
day,  that  constitutes  two  visits. 

(2)  If  a  beneficiary  has  dressings 
changed  twice  in  the  same  day,  that 
constitutes  two  visits. 

(3)  If  a  beneficiary  is  brought  to  the 
hospital  for  hydrotherapy,  and  while 
there  also  receives  speech  therapy,  that 
constitutes  two  visits. 

(4)  If  a  nurse  furnishes  several 
services  during  a  visit  {for  example, 
skilled  nursing  care  and  home  health 
aide  services),  that  constitutes  only  one 
visit. 

4.  Section  409.44  is  revised  to  read  as 
follows: 

§  409.44    Home  health  services  under 
Medicare  Part  B. 

Home  health  services  are  also 
covered  under  Medicare  Part  B,  under 
the  rules  set  forth  in  this  Subpart  E. 

§  409.45    [Removedl 

5.  Section  409.45  is  removed. 

6.  A  new  section  409.46  is  added  to 
read  as  follows: 

§  409.46    Coinsurance  for  durable  medical 
equipment  (DME)  furnished  as  a  home 
health  service. 

The  coinsurance  liability  of  the 
beneficiary  or  other  person  for  DME 
furnished  as  a  home  health  service  is  20 
percent  of  the  customary  (insofar  as 
reasonable)  charge  for  the  services. 

7.  In  §  409.61,  paragraph  (d)  is  revised 
to  (1)  reflect  the  fact  that  there  is  no 


longer  any  limitation  on  the  number  of 
home  health  visits;  (2)  specify  the 
limitations  on  payment  for  durable 
medical  equipment;  and  (3)  to  transfer 
outdated  content  to  a  footnote.  As 
revised,  paragraph  (d)  reads  as  follows: 

§  409.6 1    General  limitations  on  amount  of 
benefits. 

*        *        •        «        * 

(d)  Home  health  services.  Medicare 
Part  A  pays  for  all  covered  home  health 
services*  with  no  deductible,  and 
subject  to  the  following  limitations  on 
payment  for  durable  medical  equipment 
(DME): 

(1)  For  DME  furnished  by  an  HHA 
that  is  a  nominal  charge  provider, 
Medicare  Part  A  pays  80  percent  of  fair 
compensation. 

(2)  For  DME  furnished  by  an  HHA 
that  is  not  a  nominal  charge  provider, 
Medicare  Part  A  pays  the  lesser  of  the 
following: 

(i)  80  percent  of  the  reasonable  cost  of 
the  service. 

(ii)  The  reasonable  cost  of,  or  the 
customary  charge  for,  the  service, 
whichever  is  less,  minus  20  percent  of 
the  customary  (insofar  as  reasonable) 
charge  for  the  service. 

IV.  A  new  Part  410  is  added,  to  read 
as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI)  BENEFITS 

Sut>part  A— General  Provisions 

Sec. 

410.1 

410.2 

410.3 

410.5 


Basis  and  scope. 
Definitions. 
Scope  of  benefits. 
Other  applicable  rules. 


'  Before  July  1981.  Medicare  paid  for  not  more 
than  100  home  health  visits,  furnished— 

•  For  Medicare  Part  A  payment,  during  one  year 
following  the  beneficiary's  most  recent  discharge 
from  a  hospital  or  a  SNF:  and 

•  For  Medicare  Part  B  payment,  within  a  calendar 
year. 


Subpart  B— Medical  and  Other  Health 
Services 

410.10    Medical  and  other  health  services: 

Included  services. 
410.12    Medical  and  other  health  services: 

Basic  conditions  and  limitations. 
410.14    S(>ecial  requirements  for  services 

furnished  outside  the  United  States. 
410.20    Physicians'  services. 

410.22  Limitations  on  services  of  a 
chiropractor. 

410.23  Limitations  on  services  of  an 
optometrist. 

410.24  Limitations  on  services  of  a  doctor  of 
dental  surgery  or  dental  medicine. 

410.25  Limitations  on  services  of  a 
podiatrist. 

410.26  Services  and  supplies  incident  to  a 
physician's  professional  services: 
Conditions. 

410.27  Outpatient  hospital  services  and 
supplies  incident  to  a  physician's 
services:  Conditions. 


*  Before  July  1. 1981.  Medicare  Part  A  paid  for  not 
more  than  100  home  health  visits  dunng  one  year 
following  the  beneficiary's  most  recent  discharge 
from  a  hospital  or  a  SNF. 
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41028    Hospital  diagnostic  services 

furnished  to  outpatients:  Conditions. 
410.29    Limitations  on  drugs  ami  biologicals. 
4ia32    Dia^HMtic  X-ray  tests,  diagnostic 

laboratory  tests,  and  other  diagnostic 

tests:  Conditions. 
410.34    X-ray  therapy  and  other  radiation 

therapy  services:  Scope. 
410.36    Medical  supplies,  appliances,  and 

devices:  Scope. 
410.38    Durable  medical  equipment:  Scope 

and  conditions. 
410.40    Ambulance  services:  Limitations. 
410.45    Rural  health  chnic  services:  Scope 

and  conditions. 
410.50    Institutional  dialysis  services  and 

supplies:  Scope  and  conditions. 
410.52    Home  dialysis  services,  supplies,  and 

equipment:  Scope  and  conditions. 
410.55    Services  related  to  kidney  donations: 

Conditions. 

410.57  Pneumococcal  vaccine  and  its 
administration:  Conditions. 

410.58  Additional  services  to  HMO  and 
CMP  enrollees.  Conditions. 

410.60    Outpatient  physical  therapy  services: 

Conditions. 
410.62    Outpatient  speech  pathology 

services:  Conditions  and  exclusions. 

Subpart  C-Hom*  HMlth  Swvlces  Umter 
SMI 

410.80    Applicable  rules. 

Subpart  D—Comprvhensiv*  Outpatient 
RehabWtation  FacMty  (CORF)  SarvlCM 

410.100    Included  services. 
410.102    Excluded  services. 
410.105    Requirements  for  coverage  of  CORF 
services. 

Subpart  E-Paymant  of  SMI  Benefits 

410.150    To  whom  payment  is  made. 

410.152    Amounts  of  payment. 

410.155    Psychiatric  services  limitations: 

Expenses  incurred  for  physicians' 

services  and  CORF  services. 

410.160  Part  B  annual  deductible. 

410.161  Part  B  blood  deductible. 
4iai63    Payment  for  services  furnished  to 

kidney  donors. 
410.165    Payment  for  rural  health  clinic 

services  and  ambulatory  surgical  center 

services:  Conditions. 
4iai68    Payment  for  emei^ncy  outpatient 

services  furnished  by  a  nonparticipating 

hospital. 
410.170    Payment  for  home  health  services. 

for  medical  and  other  health  services 

furnished  by  a  provider  or  an  approved 

ESRD  facility,  and  for  comprehensive 

outpatient  rehabilitation  facility  (CORF) 

services:  Conditions. 
410.175    Circumstances  under  which 

payment  of  benefits  is  prohibited. 
Authority:  Sees.  1102, 1832, 1833, 1835, 
1861(r),  (s)  and  (cc).  1871,  and  1881  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1395k, 
13951, 1395n,  1395X,  (r),  (s)  and  (cc),  1395hh, 
and  1395rT). 

Subpart  A— General  Provisions 
9410.1    Basis  and  scope. 

(a)  Statutory  basis.  Section  1832  of  the 
Social  Security  Act  establishes  the 


scope  of  beneHts  provided  under  the 
Medicare  Part  B  supplementary  medical 
insurance  (SMI)  program.  Sections  1833, 
1835.  and  1862  set  forth  the  amounts  of 
payment  for  SMI  services,  the 
conditions  for  payment,  and  the 
exclusions  from  coverage.  Section  1861 
defines  the  kinds  of  services  that  may 
be  covered. 

(b)  Scope  of  subpart.  This  subpart  sets 
forth  the  benefits  available  under 
Medicare  Part  B,  the  conditions  for 
payment  and  the  limitations  on  services, 
the  percentage  of  incurred  expenses  that 
Medicare  Part  B  pays,  and  the 
deductible  and  copayment  amounts  for 
which  the  beneficiary  is  responsible. 
(Exclusions  applicable  to  these  services 
are  set  forth  in  Subpart  C  of  Part  405  of 
this  chapter.) 

§410.2    Definitions.  I 

As  used  in  this  pirt — 

"Nominal  charge providei'',  means  a 
provider  that  furnishes  services  free  of 
charge  or  at  a  nominal  charge,  and  is 
either  a  public  provider,  or  another 
provider  that  (1)  demonstrates  to 
HCFA's  satisfaction  that  a  significant 
portion  of  its  patients  are  low-income; 
and  (2)  requests  that  payment  for  its 
services  be  determioed  accordingly. 
"Partcipating"  refers  to  a  hospital,  SNF. 
HHA.  CORF,  or  hospice  that  has  in 
effect  a  provider  agreement  to 
participate  in  Medicare,  and 
"nonparticipating"  refers  to  a  hospital, 
SNF.  HHA.  CORF,  or  hospice  that  does 
not  have  in  effect  a  provider  agreement 
to  participate  in  Medicare. 

§410.3    Scope  of  beeefMs. 

(a)  Covered  services.  The  SMI 
program  helps  pay  for  the  following: 

(1)  Medical  and  other  health  services 
such  as  physicians'  services,  outpatient 
hospital  services,  diagnostic  tests, 
outpatient  physical  therapy  and  speech 
pathology  services,  rural  health  clinic 
services  and  outpatient  renal  dialysis 
services. 

(2)  Services  furnished  by  ambulatory 
surgical  centers  (ASCs).  home  health 
agencies  (HHAs),  and  comprehensive 
outpatient  rehabilitation  facilities 
(CORFs). 

(3)  Other  medicial  services, 
equipment,  and  supplies  that  are  not 
covered  under  Medicare  Part  A  hospital 
insurance. 

(b)  Limitations  on  amount  of  payment 
(1)  Medicare  Part  B  does  not  pay  the 

full  reasonable  costs  or  charges  for  all 
covered  services.  The  beneficiary  is 
responsible  for  an  annual  deductible 
and  a  blood  deductible  and,  after  the 
annual  deductible  has  been  satisfied,  for 
coinsurance  amounts  specified  for  most 
of  the  services. 


(2)  Specific  rules  on  payment  are  set 
forth  in  Subpart  E  of  this  part. 

§410.5    Other  appiiciMs  rules. 

The  following  other  rules  of  this 
chapter  set  forth  additional  policies  and 
procedures  applicable  to  three  of  the 
kinds  of  services  covered  under  the  SMI 
program: 

(a)  Part  405,  Subpart  U:  End-Stage 
Renal  Disease  services. 

(b)  Part  405,  Subpart  X:  Rural  Health 
Clinic  services. 

(c)  Part  416:  Ambulatory  Surgical 
Center  services. 

Subpart  B— Medical  and  Other  Health 
Services 


§410.10    MecNcalsndotlMrlMalth 
serviced:  Includes  servicss. 

Subject  to  the  conditions  and 
limitations  specified  in  fi  410.12, 
"medical  and  other  health  services" 
includes  the  following  services: 

(a)  Physicians'  services. 

(b)  Services  and  supplies  furnished 
incident  to  a  physician's  professional 
services,  of  kinds  that  are  commonly 
furnished  in  physicians'  offices  and  are 
commonly  either  fumisked  without 
charge  or  included  in  the  physicians' 
bills. 

(c)  Services  and  supplies  that  are 
incident  to  physicians'  services  and  are 
furnished  to  outpatients  by  or  under 
arrangements  made  by  a  hospital. 

(d)  Diagnostic  services  furnished  to 
outpatients  by  or  under  arrangements 
made  by  a  hospital  if  the  services  are 
services  that  the  hospital  ordinarily 
furnishes  to  its  outpatients  for 
diagnostic  study. 

(e)  Diagnostic  laboratory  and  X-ray 
tests  and  other  diagnostic  tests. 

(f)  X-ray  therapy  and  other  radiation 
therapy  services. 

(g)  Medical  supplies,  appliances,  and 
devices. 

(h)  Durable  medical  equipment. 

(i)  Ambulance  services. 

(j)  Rural  health  clinic  lervices. 

(k)  Home  dialysis  supplies  and 
equipment,  self-care  home  dialysis 
support  services,  and  institutional 
dialysis  services  and  supplies. 

(1)  Pneumococcal  vaccinations. 

(m)  Outpatient  physical  therapy  and 
speech  pathology  services. 

(n)  Additional  services  furnished  to 
enrollees  of  HMOs  or  CMPs,  as 
described  in  §  410.58. 

§410.12    Medical  and  othsr  health 
services:  Basic  conditionssnd  HnMatkms. 
(a)  Basic  conditions.  The  medical  and 
other  health  services  specified  in 
S  410.10  are  covered  by  Medicare  Part  B 
only  if  they  are  not  excluded  under 
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Subpart  C  of  Part  405  of  tbi*  doftter. 
and  if  they  meet  the  £ottawing 
conditioiis: 

(1)  When  the  servitxs  maat  be 
furnished.  The  services  must  be 
furnished  yAa]e  the  individua)  is  in  a 
period  of  eBthlement.  (The  rakes  on 
entitlement  are  set  forth  in  Part  406  of 
this  chapter.) 

(2)  By  whom  the  servhxs  mast  be 
fumithed.  The  setvicea  most  be 
furnished  by  a  facihky  or  other  entity  as 
specified  in  S§  41014  tfaroagh  410i62. 

(3)  Physician  certification  and 
recertificatioa  requirements.  If  the 
services  are  subject  to  physician 
certification  requirements,  they  must  be 
certified  as  being  nedically  necessary, 
and  as  meeting  other  applicable 
requirements,  in  accordance  with 
Subpart  P  of  Part  406  erf  this  chapter. 

(b]  Limitatioits  on  payment  Payment 
for  mediial  and  other  i»alth  service*  is 
subject  to  liraitatioiis  on  the  amounts  of 
payment  as  specked  ia  &S  410152  and 
410.155  and  to  the  annual  and  blood 
deductibles  as  set  forth  in  if  4iai«0 
and  410.161. 

§410.14    Special  requhwiiwita  for  servlee* 
furnished  outside  ttie  Unitad  Statas. 

Medicare  Part  B  pays  for  physicians' 
services  and  ambulance  services 
furnished  outside  the  United  States  if 
the  services  meet  the  applicable 
conditioas  of  §  41012  aoA  are  famished 
in  connectitHi  with  covered  inpatient 
hospital  services  that  meet  the  ^lecific 
requirements  and  conditions  set  forth  in 
§  405.153  of  this  chapter. 

§41020    Ptiysidans' services. 

(a)  IncJuded  services.  Medicare  Part  B 
pays  for  {rfiyucians'  services,  iachidii^ 
diagnosis,  therapy,  surgery, 
consultations,  and  home,  office,  and 
institutional  calls. 

(b)  By  whom  services  mast  be 
furnished.  Medicare  Ptfft  B  pays  for  the 
services  specified  in  para^aph  (a)  of 
this  section  if  they  are  buni^ied  t^  one 
of  the  following  professioiiais  who  is 
legally  authorized  to  practice  by  the 
State  in  which  he  or  she  performs  the 
functions  ot  actions,  and  who  is  acting 
within  the  scope  of  his  m  her  hcense. 

(1)  A  doctor  ot  medicine  or 
osteopathy,  iacloding  aa  oeteopathic 
practitioner  recognized  in  section 
1101(a)(7)  of  the  Act. 

(2)  A  doctor  of  dental  surgery  or 
dental  medicine. 

(3)  A  doctor  of  podiatric  medicine. 

(4)  A  doctor  of  optometry. 

(5)  A  chiropractor  vrfao  meets  the 
quahfications  specified  m  1 410.22 

(c)  Limitations  on  services.  The 
Services  specified  in  paragraph  (a)  of 
this  section  may  be  covered  under 


Medicare  Port  B  if  they  are  fiiiHiiiml 
within  the  limitatioiB  specified  in 
S  S  410.22  through  410.25. 

§410.22    Umftationsonservicasofa 
cMro|>ractor. 

(a)  Qualifications  for  chiropractors. 
(1)  A  chiropractor  licensed  or  authorized 
to  practice  before  July  1, 1974,  and  an 
individual  who  began  studies  in  a 
chiropractic  orilege  before  that  date, 
must  have — 

(i)  Had  i>relirainary  education  equal  to 
the  requirements  for  graduation  from  an 
accredited  high  school  or  other 
secondary  school; 

(ii)  Graduated  from  a  college  of 
chiropractic  approved  by  the  State's 
chiropractic  examiners  after  completing 
a  course  of  study  covering  a  period  of 
not  less  than  3  school  years  of  6  nwnths 
each  year  in  £ictual  continuous 
attendance  and  covering  adequate 
courses  of  study  in  the  subjects  of 
anakMsy.  plqrsiology,  8ym{>tomat(riogy 
and  diagnosis,  hygiene  and  sanitation, 
dienistry,  histology,  pathology,  and 
priacqries  and  practice  of  chiropractic, 
including  clinical  instruction  in  vertebral 
palpation,  nerve  tracing  and  adfusting; 
and 

(iii)  P^wed  an  examination  prescribed 
by  the  State's  chiropractic  exasuners 
covering  the  subjects  specified  in 
para^apb  (aMl)(ii)  of  this  section. 

(2)  A  dbito^ictat  first  licensed  or 
authorized  to  practice  afta  }uBe  30. 
1974.  and  am  iiMiividual  who  be^iw 
stuches  in  a  chiropracbc  college  after 
that  date,  nuist  have — 

(i)  Had  preliminary  education  equal  to 
the  requirements  for  graduation  from  aa 
accredhted  high  schod  or  other 
secondary  school; 

(ii)  Satisfactorily  completed  2  years  of 
pre-chiropractic  study  at  the  coUege 
level; 

(iii)  Satisfactorily  completed  a  4-year 
Goorse  of  B  months  each  year  offered  by 
a  coHege  or  school  of  chiropractic 
approved  by  the  State's  chiropractic 
exammers  and  inchidiRg  at  least  4,000 
hours  in  cotnves  in  mfiatoiRy,  physiology, 
symptomatology  and  diagnosis,  hygiene 
and  sanitatioR,  chemistry,  histology, 
paAology,  principles  and  practice  of 
chiropractic,  and  dinical  instruction  in 
vert^)ral  palpation,  nerve  tracing  and 
adjusting,  frfus  courses  in  the  use  and 
effect  of  X-ray  and  chiropractic  analysis; 

(iv)  Passed  an  examination  prescribed 
by  the  State's  chirt^iractic  exammers 
covering  the  subjects  specified  in 
paragraph  (a](2)(iii)  of  this  section;  and 

(v)  Attained  21  years  of  age. 

(b)  Limitations  on  services.  (1) 
Medicare  Part  B  pays  only  for  a 
chiropractor's  manoal  manipulation  of 
the  spine  to  correct  a  ^xhixation,  if  X- 


ray  demonsfrates  that  a  saUuxatioa 
exists  and  if  the  subluxation  has 
resisted  in  a  neuronusculoskeletal 
comfition  for  which  manipulation  is 
appropriate  treatment. 

(2)  Medicare  Part  B  does  not  pay  for 
X-rays  or  other  diagnostic  or  therapeutic 
services  furnished  or  ordered  by  a 
chiropractor. 

§410.23    Umitations  on  services  of  an 
optometrist 

The  services  of  optometrists  are 
covered  only  if  related  to  the  condition 
of  aphakia  (absence  of  the  natwal 
crystalline  lens  of  the  eye,  regardless  of 
whether  an  intraocular  lens  has  been 
implanted).  The  following  are  examples 
of  examination  services  that  may  be 
covered  when  furnished  by  optometrists: 

(a)  Case  history  (the  determination  of 
changing  visual  performance  as  it 
relates  to  the  condition  of  aphakia). 

(b)  External  examination  (the 
inspection  with  illmniRation  and 
magnification  of  eyehds  and 
surrounding  areas  of  the  eye). 

(c)  Ophthalmoscopy  (the  inspection 
with  illumination  and  magnification  of 
the  internal  structure  of  the  eye). 

(d)  Biomicroscopy  (the  inspection  of 
frontal  tissues  of  the  eye.  using 
illumination  and  magnification). 

(e)  Tonometry  (the  measurement  of 
the  internal  pressure  of  the  eye). 

(f)  Evaluation  of  visual  fields  (central 
and  peripheral  fields  of  vision). 

(g)  Evaluation  of  ocular  motility  (the 
determination  of  the  ability  of  the  eye  to 
move  efficiently). 

(h)  Evaluation  of  binocular  function 
(the  ability  of  the  eye  to  obtain  single, 
clear,  two-eyed  vision). 

(i)  Examination  required  to  prescribe 
prosthetic  lenses  in  connection  with 
aphakia. 

§410.24    UMtaMonsenservtcaaofa 
dodsr  of  dsatal  surQsry  or  dental 
medMoa. 

Medicare  Part  B  pays  for  services 
furnished  by  a  doctor  of  dental  surgery 
or  dental  medicine  within  the  scope  of 
his  or  her  license,  if  the  services  would 
be  covered  as  physicians'  services  when 
performed  by  a  doctor  of  medicine  or 
osteopathy." 


•  For  services  fuinished  before  July  1. 1981 
Medicare  Part  B  paid  only  for  the  following  services 
of  a  doctor  of  dental  surgery  or  dental  medicine: 

•  Surgery  on  the  jaw  or  any  adioimng  structure, 
end 

•  Reduction  of  a  fracture  of  the  jaw  or  o<lier 
facial  bone. 
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§410.25    Umitettons  on  swvices  of  a 
podiatrist 

Medicare  Part  B  pays  for  the  services 
of  a  doctor  of  podiatric  medicine,  acting 
within  the  scope  of  his  or  her  license,  if 
the  services  would  be  covered  as 
physicians'  services  when  performed  by 
a  doctor  of  medicine  or  osteopathy. 

§  410.26    Services  and  supplies  incident  to 
a  physician's  professional  services: 
Conditions. 

(a)  Medicare  Part  B  pays  for  services 
and  supplies  incident  to  a  physician's 
professional  services,  including  drugs 
and  biologicals  that  cannot  be  self- 
administered,  if  the  services  or  supplies 
are  of  the  type  that  are  commonly 
furnished  in  a  physician's  office  or 
clinic,  and  are  commonly  furnished 
either  without  charge,  or  included  in  the 
physician's  bill. 

(b)  Drugs  and  biologicals  are  also 
subject  to  the  limitations  specified  in 
§  410.29. 

§  4 1 0.27    Outpatient  liospital  services  and 
supplies  incident  to  physicians'  services: 
Conditions. 

(a)  Medicare  Part  B  pays  for  hospital 
services  and  supplies  furnished  incident 
to  physicians'  services  to  outpatients, 
including  drugs  and  biologicals  that 
cannot  be  self-administered,  if  they  are 
furnished — 

(1)  By  or  under  arrangements  made  by 
a  participating  hospital;  and 

(2)  As  an  integral  though  incidental 
part  of  a  physician's  services. 

(b)  Drugs  and  biologicals  are  also 
subject  to  the  limitations  specified  in 
5  410.29. 

(c)  Rules  on  emergency  services 
furnished  to  outpatients  by 
nonparticipating  hospitals  are  specified 
in  §  410.168. 

§410.28    Hospital  diagnostic  services 
furnished  to  outpatients:  Conditions. 

(a)  Medicare  Part  B  pays  for  hospital 
diagnostic  s  ervices  furnished  to 
outpatients,  including  drugs  and 
biologicals  required  in  the  performance 
of  the  services  (even  if  those  drugs  or 
biologicals  are  self-administered),  if 
those  services  meet  the  following 
conditions: 

(1)  They  are  furnished  by  or  under 
arrangements  made  by  a  participating 
hospital. 

(2)  They  are  ordinarily  furnished  by, 
or  under  arrangements  made  by,  the 
hosptial  to  its  outpatients  for  the 
purpose  of  diagnostic  study. 

(3)  They  would  be  covered  as 
inpatient  hospital  services  if  furnished 
to  an  inpatient. 

(4)  If  furnished  under  arrangements, 
they  are  furnished  in  the  hospital  or  in 
other  facilities  operated  by  or  under  the 


supervision  of  the  hospital  or  its 
organized  medical  staff. 

(b)  Drugs  and  biologicals  are  also 
subject  to  the  limitations  specified  in 
§  410.29(b)  and  (c). 

(c)  Rules  on  emergency  services 
furnished  to  outpatients  by 
nonparticipating  hospitals  are  set  forth 
in  §  410.168. 

§  410.29    Limitations  on  drugs  and 
biologicals. 

Medicare  Part  B  does  not  pay  for  the 
following: 

(a)  Except  as  provided  in  §  410.28(a), 
any  drug  or  biological  that  can  be  self- 
administered,  whether  furnished  by  a 
physician,  a  provider,  or  an  entity  other 
than  a  provider. 

(b)  Any  drug  product  that  meets  all  of 
the  following  conditions: 

(1)  The  drug  product  was  approved  by 
the  Food  and  Drug  Administration 
(FDA)  before  October  10, 1962. 

(2)  The  drug  product  is  available  only 
through  prescription. 

(3)  The  drug  product  is  the  subject  of  a 
notice  of  opportunity  for  hearing  issued 
under  section  S05(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  published 
in  the  Federal  Register  on  a  proposed 
order  of  FDA  to  withdraw  its  approval 
for  the  drug  product  because  it  has 
determined  that  the  product  is  less  than 
effective  for  all  its  labeled  indications. 

(4)  The  drug  product  is  presently  not 
subject  to  a  determination  by  FDA, 
made  under  its  efficacy  review  program, 
that  there  is  a  compelling  justification  of 
the  drug  product's  medical  need.  (21 
CFR  310.6  contains  an  explanation  of 
the  efficacy  review  program.) 

(c)  Any  drug  product  that  is  identical, 
related,  or  similar,  as  defined  in  21  CFR 
310.6,  to  a  drug  product  that  meets  the 
conditions  of  paragraph  (b)  of  this 
section. 

§  4 10.32  Diagnostic  X-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic  tests: 
Conditions. 

(a)  Diagnostic  X-ray  services — (1) 
Basic  rule.  Except  as  specified  in 
paragraph  (a)(2)  of  this  section. 
Medicare  Part  B  pays  for  diagnostic  X- 
ray  services  only  if  they  are  furnished 
under  the  immediate  supervision  of  a 
physician  who  is  a  doctor  of  medicine, 
osteopathy,  dental  surgery,  dental 
medicine,  or  podiatric  medicine,  or  by  a 
radiology  department  that  meets  the 
requirements  for  hospital  radiology 
departments  set  forth  in  §  482.27  of  this 
chapter. 

(2)  Exception.  Medicare  Part  B  pays 
for  portable  X-ray  services,  including 
services  furnished  in  a  place  of 
residence  used  as  the  patient's  home,  if 
the  services  are  furnished,  under  the 


general  supervision  of  a  physician,  by  a 
supplier  that  meets  the  conditions  for 
coverage  of  portable  X-ray  services 
specified  in  Subpart  N  of  Part  405  of  this 
chapter. 

(b)  Diagnostic  laboratory  tests. 
Medicare  Part  B  pays  for  covered 
diagnostic  laboratory  tests  that  are 
furnished  by  any  of  the  following: 

(1)  A  participating  hospital. 

(2)  A  nonparticipating  hospital  that 
meets  the  requirements  for  emergency 
outpatient  services  specified  in  S  410.168 
and  the  laboratory  requirements 
specified  in  S  405.1028  of  this  chapter. 

(3)  The  ofHce  of  the  patient's 
attending  or  consulting  physician  if  that 
physician  is  a  doctor  of  medicine, 
osteopathy,  dental  surgery,  or  dental 
medicine. 

(4)  A  rural  health  chinic. 

(5)  An  independent  clinical 
laboratory,  if  it  meets  the  conditions  for 
coverage  of  services  of  independent 
laboratories  specified  in  Subpart  M  of 
Part  405  of  this  chapter,  including  the 
laboratory  of  a  nonparticipating  hospital 
that  does  not  meet  the  requirements  for 
emergency  outpatient  services  in 

§  410.168. 

§  410.34    X-ray  therapy  and  other  radiation 
therapy  services:  Scope. 

Medicare  Part  B  pays  for  X-ray 
therapy  and  other  radiation  therapy 
services,  including  radium  therapy  and 
radioactive  isotope  therapy,  and 
materials  and  the  services  of  technicians 
administering  the  treatment. 

§  410.36    Medical  supplies,  appliances,  and 
devices:  Scope. 

Medicare  Part  B  pays  for  the  following 
medical  supplies,  appliances  and 
devices: 

(a)  Surgical  dressings,  and  splints, 
casts,  and  other  devices  used  for 
reduction  of  fractures  and  dislocations. 

(b)  Prosthetic  devices,  other  than 
dental,  that  replace  all  or  part  of  an 
internal  body  organ,  including 
colostomy  bags  and  supplies  directly 
related  to  colostomy  care,  including 
replacement  of  those  devices. 

(c)  Leg,  arm,  bade,  and  neck  braces 
and  artiHcial  legs,  arms,  and  eyes, 
including  replacements  if  required 
because  of  a  change  in  the  individual's 
physical  condition. 

§  4 1 0.38    Durable  medical  equipment 
Scope  and  conditloM. 

(a)  Medicare  Part  B  pays  for  the  rental 
or  purchase  of  durable  medical 
equipment,  including  iron  lungs,  oxygen 
tents,  hospital  beds,  and  wheelchairs,  if 
the  equipment  is  used  in  the  patient's 
home  or  in  an  institution  that  is  used  as 
a  home. 
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(b)  An  institution  that  is  used  as  a 
home  may  not  be  a  hospital  or  a  SNF  as 
defined  in  sections  1861(e)(1)  and 

1861  (j)(l)  of  the  Act.  respectively. 

(c)  Wheelchairs  may  include  a  power- 
operated  vehdde  that  may  be 
appropriately  used  as  a  wheelchair,  but 
only  if  the  vehicle— 

(1)  Is  determined  to  be  necessary  on 
the  basis  of  the  individual's  medical  and 
physical  condition;  and 

(2)  Meets  any  safety  requirements 
specified  by  HCFA. 

§410.40    AmiMJtance  services:  Unritations. 

(a)  Defiaitions.  As  used  in  this 
section — 

"Ambulance"'  means  a  vehicle  that — 

(1)  Is  specially  designed  for 
transporting  the  sick  or  injured; 

(2)  Contains  a  stretcher.  Hnens.  first 
aid  supplies,  oxygen  equipment  and 
other  lifesaving  equipraest  required  by 
State  or  local  laws:  and 

(3)  Is  staffed  with  personnel  trained  to 
provide  first  aid  treatment. 

"Appropriate  hospital  or  SNF"  refers 
to  a  hospital  or  SNF  that  is  capable  of 
providing  the  required  level  and  type  of 
care  for  the  patient's  illness  or  injury 
and,  in  the  case  of  a  hospital,  has 
available  the  type  of  physician  or 
physician  specialist  needed  to  treat  Hie 
patient's  condition. 

"Hospital  inpatienC  means  a 
beneficiary  who  has  been  formally 
admitted  to  a  hospital  and  has  not  been 
formally  discharged. 

"Locality  means  the  service  area, 
surrounding  a  hospital  or  SNF,  from 
which  individuals  normally  come  or  are 
expected  to  come  for  hospital  or  SNF 
services. 

"Outside  supplier''  means  a  hospital 
or  a  nonhospital  treatment  facility,  such 
as  a  clinic,  therapy  center,  or  physician's 
office,  where  a  hospital  or  SNF  inpatient 
may  be  taken  to  receive  medically 
necessary  diagnostic  or  therapeutic 
services  not  available  at  the  hospital  or 
SNF  where  he  or  she  is  an  inpatient. 

(b)  Limits  on  coverage  t^  ambulance 
transportation.  Medicare  Part  B  pays  for 
ambulance  transportation  ortly  if— 

(1)  Other  means  of  transportation 
would  endanger  the  beneficiary's  health: 

(2)  Medicare  Part  A  payment  w  not 
available  for  the  service;  and 

(3)  In  the  case  of  a  hospital 
inpatient — 

(i)  The  transportation  is  furnished  by, 
or  under  arrangements  made  by.  the 
hospital:  or 

(ii)  The  transportation  is  furaUied  by 
an  ambulance  service  with  wiiidi  the 
hospital  does  not  have  an  anangement 
(as  defined  in  {409.3  of  this  chapter), 
and  the  hospital  has  a  waiver  (in 
accotiaiice  with  i  489.23  of  this  chapter) 


under  which  Medicare  Part  B  payment 
may  be  made  to  the  ambulance  service. 

(c)  Limits  on  origins  and  destiaatioas. 
Medicare  Part  B  pays  for  ambulance 
transportation  of  a  beneficiary — 

(1)  To  a  hospital  or  SNF.  from  any 
point  of  origin; 

(2)  To  his  or  her  home,  bom  a  hospital 
or  SNF;  or 

(3)  Round  trip  from  a  hospital  or  a 
participating  SNF  to  an  outside  supplier 
to  obtain  medically  necessary  diagnostic 
or  therapeutic  services  not  available  at 
the  hospital  or  SNF  where  the 
beneficiary  is  an  inpatient. 

(d)  Specific  limits  on  coverage  of 
ambulance  transportation  outside  the 
United  States.  In  the  case  of  services 
furnished  outside  the  Umted  States. 
Medicare  Part  B  pays  only  for 
ambulance  transportation  to  a  foreign 
hospital  and  only  in  conjunction  with 
the  beneficiary's  admission  for 
medically  necessary  inpatient  services 
as  specified  in  9  405.153  of  this  chapter. 

(e)  Limitation  on  payments.  Medicwe 
payments  for  ambulance  services  within 
the  United  States  are  limited  to  the 
amounts  that  would  be  paid  for 
transpmla  tion — 

(1)  To  an  appropriate  hospital  or  NSF 
in  whose  locality  and  beneficiary  is 
located  or,  if  the  beneficiary  is  not  in  the 
locality  of  an  appropriate  hospital  or 
SNF,  to  the  nearest  appropriate  hospital 
or  SNF: 

(2)  To  the  beneficiary's  home  from  a 
hospital  or  SNF  in  whose  locality  the 
home  is  located,  or  from  the  nearest 
appropriate  hospital  or  SNF;  or 

(3)  Round  trip  to  the  neetrest  outside 
supplier  capable  of  providing  necessary 
diagnostic  or  therapeutic  services  not 
available  at  the  hospital  or  SNF  where 
the  beneficiary  is  an  inpatient. 

§410.45    Rural hcaWidMcsOTviMs: 
Scope  and  conditions. 

(a)  Medicare  Part  B  pays  for  the 
following  rural  health  clinic  services,  if 
they  are  fivnisbed  in  accordance  with 
the  requirements  and  conditions 
specified  in  Part  405,  Subpart  X.  and 
Part  491  of  this  chapter: 

(1)  Physicians'  services. 

(2)  Services  and  supplies  furnished  as 
an  incident  to  physicians'  professional 
services. 

(3)  Nurse  practitioner  and  physician 
assistant  services. 

(4)  Services  and  supplies  furnished  as 
an  incident  to  nurse  practitioners'  or 
physician  assistants'  services. 

(5)  Visiting  nurse  services. 

(b)  Medicare  pays  for  nn-al  health 
clinic  services  when  they  are  furnished 
at  the  clinic,  at  a  hospital  or  other 
medical  facility,  or  at  the  beneficiary's 
place  of  residence. 


§410.50    InstituttonaldWyaisMrvicMand 
supplies:  Scope  and  conditions. 

Medicare  Part  B  pays  for  the  following 
institutional  dialysis  services  and 
supplies  if  they  are  furnished  in 
approved  ESRD  facilities: 

(a)  All  services,  items,  supplies,  and 
equipMnent  necessary  to  perform 
dialysis. 

(b)  Routine  dialysis  monitoring  tests 
(i.e.,  hematocrit  and  clotting  time)  used 
by  the  facility  to  monitor  the  patients' 
fiuids  incident  to  eadi  dialysis 
treatment,  when  performed  by  qualified 
staff  of  the  facility  under  the  direction  of 
a  physician,  as  provided  in  %  405.2163(b) 
of  this  chapter,  even  if  the  facihty  does 
not  meet  the  conditions  for  coverage  of 
services  of  independent  laboratories  in 
Subpart  M  of  Part  405  of  this  chapter. 

(c)  Routine  diagnostic  tests. 

§410.52    Horns  dialysis  services,  soppltes, 
and  squlpmsiit  Scops  and  cowdiliuns. 

(a)  Medicare  Part  B  pays  for  the 
following  services,  supplies,  and 
equipment  furnished  to  an  ESRD  patient 
in  his  or  her  home: 

(1)  Purchase  or  rental,  installation, 
and  maintenance  of  all  dialysis 
equipment  necessary  for  home  dialysis, 
and  reconditioning  of  this  equipment. 
Dialysis  equipment  includes,  but  is  not 
limited  to,  artificial  kidney  and 
automated  peritoneal  dialysis  machines, 
and  support  equipment  such  as  blood 
pumps,  bobble  detectors,  and  other 
alarm  systems. 

(2)  Items  and  supplies  required  for 
dialysis,  including  (but  not  limited  to) 
dialyzers,  syringes  and  needles,  forceps, 
scissors,  scales,  sphygmomanometer 
with  cuff  and  stethoscope,  alcohol 
wipes,  sterile  drapes,  and  rubber  gloves. 

(3)  Home  dialysis  support  services 
furnished  by  an  approved  ESRD  facility, 
including  periodic  monitoring  of  the 
patient's  home  adaptation,  emergency 
visits  by  qualified  provider  or  facility 
personnel,  any  of  the  tests  specified  in 
paragraphs  (b)  through  (d)  of  §  410.50, 
personnel  costs  associated  with  the 
installation  and  maintenance  of  dialysis 
equipment,  testing  and  appropriate 
treatment  of  water,  and  ordering  of 
supplies  on  an  ongoing  basis. 

(b)  Home  dialysis  support  services 
specified  in  paragraph  (a)[3]  of  this 
section  must  be  fumislwd  in  accordance 
with  a  written  treatment  plan  that  is 
prepared  and  reviewed  by  a  team 
consisting  erf  the  individual's  physician 
and  other  qualified  professionals. 
(Section  405.2137  of  this  chapter 
contains  specific  details.} 
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9410.55    Services  ratated  to  kidney 
donationK  Conditiont. 

Medicare  Part  B  pays  for  medical  and 
other  health  services  covered  under  this 
subpart  that  are  furnished  in  connection 
with  a  kidney  donation — 

(a)  If  the  kidney  is  intended  for  an 
individual  who  has  end-stage  renal 
disease  and  is  entitled  to  Medicare 
benefits;  and    . 

(b)  Regardless  of  whether  the  donor  is 
entitled  to  Medicare. 

§  410.57    Pneumococcal  vaccine  and  its 
administratioK  Conditions. 

Effective  July  1, 1981.  Medicare  Part  B 
pays  for  pneumococcal  vaccine  and  its 
administration  to  a  beneficiary,  when 
reasonable  and  necessary  for  the 
prevention  of  disease,  if  the  vaccine  is 
ordered  by  a  doctor  of  medicine  or 
osteopathy. 

§410.58    Additional  services  to  HINO  and 
CMPenroHees. 

Services  not  usually  covered  under 
Medicare  Part  B  may  be  covered  as 
medical  and  other  health  services  if  they 
are  furnished  to  an  enrollee  of  an  HMO 
or  a  CMP  and  the  following  conditions 
are  met: 

(a)  The  services  are — 

(1)  Furnished  by  a  physician  assistant 
or  nurse  practitioner  as  defined  in 

§  491.2  of  this  chapter,  or  are  incident  to 
services  furnished  by  such  a 
practitioner  or 

(2)  Furnished  by  a  clinical 
psychologist  as  defined  in  S  417.416  of 
this  chapter  to  an  enrollee  of  an  HMO  or 
CMP  that  participates  in  Medicare  under 
a  risk-sharing  contract,  or  are  incident 
to  those  services. 

(b)  The  services  are  services  that 
would  be  covered  under  Medicare  Part 
B  if  they  were  furnished  by  a  physician 
or  as  incident  to  a  physician's 
professional  services. 

§  4 10.60    Outpatient  ptiyslcal  therapy 
services:  Conditions. 

(a)  Basic  rule.  Medicare  Part  B  pays 
for  outpatient  physical  therapy  services 
if  they  meet  the  following  conditions: 

{1)  They  are  furnished  to  a  beneficiary 
while  he  or  she  is  under  the  care  of  a 
physician  who  is  a  doctor  of  medicine, 
osteopathy,  or  pediatric  medicine. 

(2)  They  are  furnished  under  a  written 
plan  of  treatment  that  meets  the 
requirements  of  §  405.1634(b)(2)  of  this 
chapter. 

(3)  They  are  furnished — 

(i)  By  a  provider,  or  by  others  under 
arrangements  with,  and  under  the 
supervision  of,  a  provider  or 

(ii)  By  or  under  the  direct  supervision 
of  a  physical  therapist  in  independent 
practice  who  is  licensed  by  the  State  in 
which  he  or  she  practices  and  who 


meets  the  qualifications  specified  in 
§  405.1702(d)  of  this  chapter. 

(b)  Outpatient  physical  therapy 
services  to  certain  inpatients  of  a 
hospital  or  SNF.  Medicare  Part  B  pays 
for  outpatient  physical  therapy  services 
furnished  to  an  inpatient  of  a  hospital  or 
a  SNF  who  requires  them  but  who  has 
exhausted  or  is  otherwise  ineligible  for 
benefit  days  under  Medicare  Part  A. 

(c)  Special  provisions  for  services 
furnished  by  physical  therapists  in 
independent  practice. 

(1)  Who  is  a  physical  therapist  in 
independent  practice.  A  physical 
therapist  in  independent  practice  is  one 
who — 

(i)  Engages  In  the  practice  of  physical 
therapy  on  a  regular  basis; 

(ii)  Furnishes  services  on  his  or  her 
own  responsibility  without  the 
administrative  and  professional  control 
of  an  employer; 

(iii)  Maintains,  at  his  or  her  own 
expense,  office  space  and  the  necessary 
equipment  to  provide  an  adequate 
program  of  physical  therapy; 

(iv)  Furnishes  services  only  in  office 
space  maintained  at  his  or  her  expense, 
or  in  the  patient's  home;  and 

(v)  Treats  individuals  who  are  his  or 
her  own  patients  and  collects  fees  or 
other  compensation  for  the  services 
furnished. 

(2)  Limitation  on  incurred  expenses. 
Not  more  than  $500  of  reasonable 
charges  incurred  in  a  calendar  year  are 
recognized  as  incurred  expenses.^ 

(d)  Excluded  services.  No  service  is 
included  as  an  outpatient  physical 
therapy  service  if  it  would  not  be 
included  as  an  inpatient  hospital  service 
if  furnished  to  an  inpatient  of  a  hospital. 

§  410.62    Outpatient  speech  pathology 
services:  Conditions  and  exclusions. 

(a)  Basic  rule.  Medicare  Part  B  pays 
for  outpatient  speech  pathology  services 
if  they  meet  the  following  conditions: 

(1)  They  are  furnished  to  a  beneficiary 
while  he  or  she  is  under  the  care  of  a 
physician  who  is  a  doctor  of  medicine  or 
osteopathy. 

(2)  They  are  furnished  under  a  written 
plan  of  treatment  that — 

(i)  Is  established  by  a  physician  or, 
effective  January  1, 1982,  by  either  a 
physician  or  the  speech  pathologist  who 
will  provide  the  services  to  the 
particular  individual; 

(ii)  Is  periodically  reviewed  by  a 
physician;  and 

(iii)  Meets  the  requirements  of 
§  405.1634(b)  of  this  chapter. 


'  Before  1982,  not  more  than  SlOO  was  recognized 
as  incurred  expenses. 


(3)  They  are  furnished  by  a  provider 
or  by  others  under  arrangements  with, 
and  under  the  supervision  of,  a  provider. 

(b)  Outpatient  ^eech  pathology 
services  to  certain  inpatients  of  a 
hospital  or  SNF.  Medicare  Part  B  pays 
for  outpatient  speech  pathology  services 
furnished  to  an  inpatient  of  a  hospital  or 
SNF  who  requires  them  but  has 
exhausted  or  is  otherwise  ineligible  for 
benefit  days  under  Medicare  Part  A. 

(c)  Excluded  services.  No  service  is 
included  as  an  outpatient  speech 
pathology  service  if  it  would  not  be 
included  as  an  inpatient  hospital  service 
if  furnished  to  an  inpatient  of  a  hospital. 

Subpart  C— Honrt«  Health  Services 
Under  SMI 

§410.80    Applicabte  rules. 

Home  health  services  furnished  under 
Medicare  Part  B  are  subject  to  the  rules 
set  forth  in  Subpart  E  of  Part  409  of  this 
chapter.  i 

Subpart  D— Comprehensive  Outpatient 
Rehabilitation  Facility  (CORF)  Services 

§410.100    Included  services. 

Subject  to  the  conditions  and 
limitations  set  forth  in  §§410.102  and 
410.105,  CORF  services  means  the 
following  services  furnished  to  an 
outpatient  of  the  CORF  by  personnel 
that  meet  the  qualifications  set  forth  in 
§  485.70  of  this  chapter. 

(a)  Physicians'  services.  The  following 
services  of  the  facility  physician 
constitute  CORF  services:  consultation 
with  and  medical  supervision  of  non- 
physician  staff,  establishment  and 
review  of  the  plan  of  treatment,  and 
other  medical  and  facility 
administration  activities.  Those  services 
are  reimbursed  on  a  reasonable  cost 
basis  under  Part  413  of  this  chapter. 
Diagnostic  and  therapeutic  services 
furnished  to  an  individual  patient  are 
not  CORF  physician's  services.  If 
covered,  payment  for  these  services 
would  be  made  by  the  carrier  on  a 
reasonable  charge  basis  subject  to  the 
provisions  of  Subpart  E  of  Part  405  of 
this  chapter. 

(b)  Physical  therapy  services.  (1) 
These  services  include — 

(i)  Testing  and  measurement  of  the 
function  or  dysfunction  of  the 
neuromuscular,  mosculoskeletal, 
cardiovascular  and  respiratory  systems; 
and. 

(ii)  Assessment  and  treatment  related 
to  dysfunction  caused  by  illness  or 
injury,  and  aimed  at  preventing  or 
reducing  disability  or  pain  and  restoring 
lost  function. 

(2)  The  establishment  of  a 
maintenance  therapy  program  for  an 
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individual  whose  restoration  potential 
has  been  reached  is  a  physical  therapy 
service:  however,  maintenance  therapy 
itself  is  not  covered  as  part  of  these 
services. 

(c)  Occupational  therapy  services. 
These  services  include — 

(1)  Teaching  of  compensatory 
techniques  to  permit  an  individual  with 
a  physical  impairment  or  limitation  to 
engage  in  daily  activities. 

(2)  Evaluation  of  an  individual's  level 
of  independent  functioning. 

{3}  Selection  and  teaching  of  task- 
oriented  therapeutic  activities  to  restore 
sensory-integrative  function;  and 

(4)  Assessment  of  an  individual's 
vocational  potential,  except  when  the 
assessment  is  related  solely  to 
vocational  rehabilitation. 

(d)  Speech-language  pathology 
services.  These  are  services  for  the 
diagnosis  and  treatment  of  speech  and 
language  disorders  that  create 
difficulties  in  communication. 

(e)  Respiratory  therapy  services.  (1) 
These  are  services  for  the  assessment, 
diagnostic  evaluation,  treatment 
management,  and  monitoring  of  patients 
with  deHciencies  or  abnormalities  of 
cardiopulmonary  function. 

(2)  These  services  include — 

(i)  Application  of  techniques  for 
support  of  oxygenation  and  ventilation 
of  the  patient  and  for  pulmonary 
rehabilitation. 

(ii)  Therapeutic  use  and  monitoring  of 
gases,  mists,  and  aerosols  and  related 
equipment; 

(iii)  Bronchial  hygiene  therapy; 

(iv)  Pulmonary  rehabilitation 
techniques  such  as  exercise 
conditioning,  breathing  retraining  and 
patient  education  in  the  management  of 
respiratory  problems. 

(v)  Diagnostic  tests  to  be  evaluated  by 
a  physician,  such  as  pulmonary  function 
tests,  spirometry  and  blood  gas  analysis; 
and 

(vi)  Periodic  assessment  of  chronically 
ill  patients  and  their  need  for  respiratory 
therapy. 

(f)  Prosthetic  device  services.  These 
services  include — 

(1)  Prosthetic  devices  (excluding 
dental  devices  and  renal  dialysis 
machines),  that  replace  all  or  part  of  an 
internal  body  organ  or  external  body 
member  (including  contiguous  tissue)  or 
replace  all  or  part  of  the  function  of  a 
permanently  inoperative  or 
malfunctioning  external  body  member 
or  internal  body  organ;  and 

(2)  Services  necessary  to  design  the 
device,  select  materials  and 
components,  measure,  fit,  and  align  the 
device,  and  instruct  the  patient  in  its 
use. 


(g)  Orthotic  device  services.  These 
services  include — 

(1)  Orthopedic  devices  that  support  or 
align  movable  parts  of  the  body,  prevent 
or  correct  deformities,  or  improve 
functioning;  and 

(2)  Services  necessary  to  design  the 
device,  select  the  materials  and 
components,  measure,  fit,  and  align  the 
device,  and  instruct  the  patient  in  its 
use. 

(h)  Social  services.  These  services 
include — 

(1)  Assessment  of  the  social  and 
emotional  factors  related  to  the 
individual's  illness,  need  for  care, 
response  to  treatment,  and  adjustment 
to  care  furnished  by  the  facility; 

(2)  Casework  services  to  assist  in 
resolving  social  or  emotional  problems 
that  may  have  an  adverse  effect  on  the 
beneficiary's  ability  to  respond  to 
treatment;  and 

(3)  Assessment  of  the  relationship  of 
the  individual's  medical  and  nursing 
requirements  to  his  or  her  home 
situation,  financial  resources,  and  the 
community  resources  available  upon 
di8chai:ge  horn  facility  care. 

(i)  Psychological  services.  These 
services  include — 

(1)  Assessment,  diagnosis  and 
treatment  of  an  individual's  mental  and 
emotional  functioning  as  it  relates  to  the 
individual's  rehabilitation: 

(2)  Psychological  evaluations  of  the 
individual's  response  to  and  rate  of 
progress  under  the  treatment  plan;  and 

(3)  Assessment  of  those  aspects  of  an 
individual's  family  and  home  situation 
that  afifect  the  individual's  rehabilitation 
treatment. 

(j)  Nursing  care  services.  These 
services  include  nursing  services 
specified  in  the  plan  of  treatment  and 
any  other  nursing  services  necessary  for 
the  attainment  of  the  rehabilitation 
goals. 

(k)  Drugs  and  biologicals.  These  are 
drugs  and  biologicals  that  are — 

(1)  Prescribed  by  a  physician  and 
administered  by  or  under  the 
supervision  of  a  physician  or  a 
registered  professional  nurse;  and 

(2)  Not  excluded  from  Medicare  Part  B 
payment  for  reasons  specified  in 

S  410.28. 

(1)  Supplies,  appliances,  and 
equipment  These  include — 

(1)  Non-reusable  supplies  such  as 
oxygen  and  bandages; 

(2)  Medical  equipment  and 
appliances;  and 

(3)  Durable  medical  equipment  of  the 
type  specified  in  §  410.38,  (except  renal 
dialysis  systems)  for  use  outside  the 
CORF,  whether  purchased  or  rented. 

(m)  Home  environment  evaluation. 
This  is  a  single  home  visit  to  evaluate 


the  potential  impact  of  the  home 
situation  on  the  rehabilitation  goals. 

§410.102    Excluded  scrviCM. 

None  of  the  services  specified  in 
§  410.100  is  covered  as  a  CORF  service 
if  the  service — 

(a)  Would  not  be  covered  as  an 
inpatient  hospital  service  if  furnished  to 
a  hospital  inpatient; 

(b)  Is  not  reasonable  and  necessary 
for  the  diagnosis  or  treatment  of  illness 
or  injury  or  to  improve  the  functioning  of 
a  malformed  body  member.  An  example 
would  be  services  furnished  as  part  of  a 
maintenance  program  involving 
repetitive  activities  that  do  not  require 
the  skilled  services  of  nurses  or 
therapists. 

S  410.105    Requirements  for  coverage  of 
CORFi 


Services  specified  in  §  410.100  and  not 
excluded  under  S  410.102  are  covered  as 
CORF  services  if  the  following 
requirements  are  met: 

(a)  Referral  and  medical  history.  The 
services  must  be  furnished  to  an 
individual  who  is  referred  by  a 
physician  who  certifies  that  the 
individual  needs  skilled  rehabilitation 
services,  and  makes  the  following 
information  available  to  the  CORF 
before  or  at  the  time  treatment  is  begun: 

(1)  The  individual's  significant 
medical  history. 

(2)  Current  medical  findings. 

(3)  Diagnosis(es]  and 
contraindications  to  any  treatment 
modality. 

(4)  Rehabilitation  goals,  if  determined. 

(b)  When  and  where  services  are 
furnished.  (1)  All  services  must  be 
furnished  while  the  individual  is  under 
the  care  of  a  physician;  and 

(2)  Except  for  the  home  evaluation 
visit  described  in  S  410.100(m),  the 
services  must  be  furnished  onsite  at  a 
participating  CORF.  (The  conditions  for 
CORF  participation  in  Medicare  are  set 
forth  in  Part  485.  (Subpart  B.  of  this 
chapter.) 

(c)  Plan  of  treatment.  (1)  The  services 
must  be  furnished  under  a  written  plan 
of  treatment  that — 

(i)  Is  established  and  signed  by  a 
physician  before  treatment  is  begun:  and 

(ii)  Prescribes  the  type,  amount, 
frequency,  and  duration  of  the  services 
to  be  furnished,  and  indicates  the 
diagnosis  and  anticipated  rehabilitation 
goals. 

(2)  The  plan  must  be  reviewed  at  least 
every  60  days  by  a  facility  physician 
who,  when  appropriate,  consults  with 
the  professional  personnel  providing  the 
services. 
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(3)  The  reviewing  physician  must 
certify  or  recertify  that  the  plan  is  being 
followed,  the  patient  is  making  progress 
in  attaining  the  rehabilitation  goals,  and 
the  treatment  is  having  no  harmful 
effects  on  the  patient. 

Subpart  E— Payment  of  SMI  Benefits 

§410.150    To  wtwm  paymerrt  Is  made. 

(a)  General  rules. 

(1)  Any  SMI  enrollee  is,  subject  to  the 
conditions,  limitations,  and  exclusions 
set  forth  in  this  Part  and  in  Parts  405  and 
416  of  this  chapter,  entitled  to  have 
payment  made  as  specified  in  paragraph 
(b)  of  this  section. 

(2)  The  services  specified  in 
paragraphs  (b)(5)  through  (b)(ll)  of  this 
section  must  be  furnished  by  a  facility 
that  has  in  effect  a  provider  agreement 
or  other  appropriate  agreement  to 
participate  in  Medicare. 

(b)  Specific  rules.  Subject  to  the 
conditions  set  forth  in  paragraph  (a)  of 
this  section.  Medicare  Part  B  pays  as 
follows: 

(1)  To  the  individual,  or  to  a  physician 
or  other  supplier  on  the  individual's 
behalf,  for  medical  and  other  health 
services  furnished  by  the  physician  or 
other  supplier. 

(2)  To  a  nonparticipating  hospital  on 
the  individual's  behalf  for  emergency 
outpatient  services  furnished  by  the 
hospital,  in  accordance  with  §  410.168. 

(3)  To  the  individual,  for  emergency 
outpatient  services  furnished  by  a 
nonparticipating  hospital,  in  accordance 
with  §  405.1672(b)  of  this  chapter. 

(4)  To  the  individual,  for  physicians' 
services  and  ambulance  services 
furnished  outside  the  United  States  in 
accordance  with  $  405.1672(b)  of  this 
chapter. 

(5)  to  a  provider  on  the  individual's 
behalf  for  medical  and  other  health 
services  furnished  by  the  provider  (or  by 
others  under  arrangements  made  with 
them  by  the  provider). 

(6)  To  a  home  health  agency  on  the 
individual's  behalf  for  home  health 
services  furnished  by  the  home  health 
agency. 

(7)  to  a  clinic,  rehabilitation  agency,  or 
public  health  agency  on  the  individual's 
behalf  for  outpatient  physical  therapy  or 
speech  pathology  services  furnished  by 
the  clinic  or  agency  (or  by  others  under 
arrangements  made  with  them  by  the 
clinic  or  agency). 

(8)  To  a  rural  health  clinic  on  the 
individual's  behalf  for  rural  health  clinic 
services  furnished  by  the  rural  health 
clinic. 

(9)  To  an  ambulatory  surgical  center 
(ASC)  on  the  individual's  behalf  for 
covered  ambulatory  surgical  center 
facility  services  that  are  furnished  in 


connection  with  surgical  procedures 
performed  in  an  ASC,  as  provided  in 
Part  416  of  this  chapter. 

(10)  To  a  comprehensive  outpatient 
rehabilitation  facility  (CORF)  on  the 
individual's  behalf  for  comprehensive 
outpatient  rehabilitation  facility  services 
furnished  by  the  CORF. 

(11)  To  a  renal  dialysis  facility,  on  the 
individual's  behalf,  for  institutional  or 
home  dialysis  services,  supplies,  and 
equipment  furnished  by  the  facility. 

§410.152    Amounts  of  payment 

(a)  General  provisions.— [1]  Exclusion 
from  incurred  expenses.  As  used  in  this 
section,  "incurred  expenses"  are 
expenses  incurred  by  an  individual, 
during  his  or  her  coverage  period,  for 
covered  Part  B  services,  excluding  the 
following: 

(i)  Expenses  incurred  for  services  for 
which  the  beneficiary  is  entitled  to  have 
payment  made  under  Medicare  Part  A 
or  would  be  so  entitled  except  for  the 
application  of  the  Part  A  deductible  and 
coinsurance  requirements. 

(ii)  Expenses  incurred  in  meeting  the 
Part  B  blood  deductible  (§  410.161). 

(iii)  In  the  case  of  services 
reimbursable  under  a  formula  that  takes 
into  account  reasonable  charges, 
reasonable  costs,  customary  charges, 
customary  (insofar  as  reasonable) 
charges,  fair  compensation,  a  per- 
treatment  prospective  payment  rate,  or  a 
standard  overhead  amount,  or  any 
combination  of  two  or  more  of  these 
factors,  expenses  in  excess  of  any  factor 
taken  into  account  under  that  formula. 

(iv)  In  the  case  of  physician  and 
CORF  services,  for  the  treatment  of  a 
mental,  psychoneurotic,  or  personality 
disorder,  furnished  to  an  individual  who 
is  not  an  inpatient  of  a  hospital, 
expenses  for  a  calendar  year  in  excess 
of  the  lesser  of  $312.50  or  62  percent  of 
the  reasonable  charge. 

(v)  In  the  case  of  expenses  incurred 
for  outpatient  physical  therapy 
furnished  by  therapists  in  independent 
practice,  expenses  in  excess  of  $500  in 
reasonable  charges  incurred  in  a 
calendar  year. 

(2)  Other  applicable  provisions. 
Medicare  Part  B  pays  for  incurred 
expenses  the  amounts  specified  in 
paragraphs  (b)  through  (h)  of  this 
section,  subject  to  the  following: 

(i)  The  principles  and  procedures  for 
determining  reasonable  costs  and 
reasonable  charges  and  the  conditions 
for  Medicare  payment,  as  set  forth  in 
Subparts  D.  E,  P  and  X  of  part  405  of  this 
chapter. 

(ii)  The  Part  B  annual  deductible 
(§  410.160). 

(iii)  The  special  rules  for  payment  to 
health  maintenance  organizations 


(HMOs),  health  care  prepayment  plans 
(HCPPs),  and  competitive  medical  plans 
(CMPs)  that  are  set  forth  in  Part  417  of 
this  chapter.  (A  prepayment 
organization  that  does  not  qualify  as  an 
HMO  CMP,  or  HCW  is  paid  in 
accordance  with  §  410.172) 

(b)  Basic  rules  for  payment.  Except  as 
specified  in  paragraphs  (c)  through  (h)  of 
this  section.  Medicare  Part  B  pays  the 
following  amounts: 

(1)  For  services  furnished  by,  or  under 
arrangements  made  by,  a  provider  other 
than  a  nominal  charge  provider, 
whichever  of  the  folrowing  is  less: 

(i)  80  percent  of  the  reasonable  cost  of 
the  services. 

(ii)  The  reasonable  cost  of,  or  the 
customary  charges  for,  the  services, 
whichever  is  less,  minus  20  percent  of 
the  customary  (insofer  as  reasonable) 
charges  for  the  services. 

(2)  For  services  furnished  by,  or  under 
arrangements  made  by,  a  nominal 
charge  provider,  80  percent  of  fair 
compensation. 

(3)  For  emergency  outpatient  hospital 
services  furnished  by  a  nonparticipating 
hospital  that  is  eligible  to  receive 
payment  for  those  services  under 

§  410.168(c),  the  amount  specified  in 
paragraph  (b)(1)  of  this  section. 

(4)  For  services  furnished  by  a  person 
or  an  entity  other  than  those  specified  in 
paragraphs  {b)(l),  (b)(2)  and  (b)(3)  of 
this  section,  80  percent  of  the  reasonable 
charges  for  the  services. 

(c)  Amount  of  payment:  Home  health 
services  other  than  durable  medical 
equipment  (DME).  For  home  health 
services  other  than  DME  furnished  by, 
or  under  arrangements  made  by,  a 
participating  HHA,  Medicare  Part  B 
pays  the  following  amounts: 

(1)  For  services  furnished  by  an  HHA 
that  is  a  nominal  charge  provider,  100 
percent  of  fair  compensation. 

(2)  For  services  furnished  by  an  HHA 
that  is  not  a  nominal  charge  provider, 
the  lesser  of  the  reasonable  cost  of  the 
services  and  the  customary  charges  for 
the  services. 

(d)  Amount  of  payment:  DME 
furnished  as  a  home  health  service. 

(1)  Basic  rule.  Except  as  specified  in 
paragraph  (d)(2)  of  this  section— 

(i)  For  DME  furnished  by  an  HHA  that 
is  a  nominal  charge  provider.  Medicare 
Part  B  pays  80  percent  of  fair 
compensation. 

(ii)  For  DME  furnished  by  an  HHA 
that  is  not  a  nominalcharge provider. 
Medicare  Part  B  pays  the  lesser  of  the 
following: 

(A)  80  percent  of  the  reasonable  cost 
of  the  service. 

(B)  The  reasonable  cost  of,  or  the 
customary  charge  for,  the  service. 
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whichever  is  less,  minus  20  percent  of 
the  customary  (insofar  as  reasonable) 
charge  for  the  service. 

(2)  Exception.  If  the  DME  is  used  DME 
purchased  by  or  on  behalf  of  the 
beneficiary  at  a  price  at  least  25  percent 
less  than  the  reasonable  charge  for  new 
equipment — 

(i)  For  used  DME  furnished  by  an 
HHA  that  is  a  nominal  charge  provider, 
Medicare  Part  B  pays  100  percent  of  fair 
compensation. 

(ii)  For  used  DME  furnished  by  an 
HHA  that  is  not  a  nominal  charge 
provider.  Medicare  Part  B  pays  100 
percent  of  the  reasonable  cost  of,  or  the 
customary  charge  for,  the  services, 
whichever  is  less. 

(e)  Amount  of  payment:  Renal  dialysis 
services,  supplies,  and  equipment. 
Effective  for  services  furnished  on  or 
after  August  1. 1983,  Medicare  Part  B 
pays  for  the  institutional  dialysis 
services  specified  in  S  409.250  and  the 
home  dialysis  services,  supplies,  and 
equipment  specified  in  §  409.252.  as 
follows: 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section.  80  percent  of  the 
per  treatment  prospective 
reimbursement  rate  established  under 
§  405.439  of  this  chapter,  for  outpatient 
maintenance  dialysis  furnished  by  ESRD 
facilities  approved  in  accordance  with 
Subpart  U  of  Part  405  of  this  chapter. 

(2)  Exception.  If  a  home  dialysis 
patient  elects  to  obtain  home  dialysis 
supplies  or  equipment  (or  both)  from  a 
party  other  than  an  approved  ESRD 
facility,  payment  is  in  accordance  with 
paragraph  (b)(4)  of  this  section. 

(f)  Amount  of  payment:  Rural  health 
clinic  services.  Medicare  Part  B  pays, 
for  services  by  a  participating 
independent  rural  health  clinic,  80 
percent  of  the  costs  determined  under 
Subpart  X  of  Part  405  of  this  chapter,  to 
the  extent  those  costs  are  reasonable 
and  related  to  the  cost  of  furnishing 
rural  health  clinic  services  or  reasonable 
on  the  basis  of  other  tests  specified  by 
HCFA. 

(g)  Amount  of  payment:  Used  durable 
medical  equipment  furnished  by  other 
than  an  HHA.  Medicare  Part  B  pays  the 
following  amounts  for  used  DME 
purchased  by  or  on  behalf  of  the 
beneficiary  at  a  price  at  least  25  percent 
less  than  the  reasonable  charge  for 
comparable  new  equipment: 

(1)  For  used  DME  furnished  by,  or 
under  arrangements  made  by,  a  nominal 
charge  provider,  100  percent  of  fair 
compensation. 

(2)  For  used  DME  furnished  by  or 
under  arrangements  made  by  a  provider 
that  is  not  a  nominal  charge  provider, 
100  percent  of  the  reasonable  cost  of  the 


service  or  the  customary  charge  for  the 
service,  whichever  is  less. 

(3)  For  used  DME  furnished  by  other 
than  a  provider.  100  percent  of  the 
reasonable  charge. 

(h)  Amount  of  payment: 
Pneumococcal  vaccine.  Medicare  Part  B 
pays  of  pneumococcal  vaccine  and  its 
administration  as  follows: 

(1)  For  services  furnished  by  a 
nominal  charge  provider.  100  percent  of 
fair  compensation. 

(2)  For  services  furnished  by  a 
provider  that  is  not  a  nominal  charge 
provider,  the  reasonable  cost  of  the 
services  or  the  customary  charge  for  the 
service,  whichever  is  less. 

(3)  For  services  furnished  by  other 
than  a  provider  or  a  rural  health  clinic, 
100  percent  of  the  reasonable  charge. 

(4)  For  services  furnished  by  a  rural 
health  clinic,  reimbursement  is  in 
accordance  with  paragraph  (f)  of  this 
section. 

(i)  Amount  of  payment:  Ambulatory 
surgical  services. 

(1)  Physician  services.  Effective  for 
services  furnished  after  September  6, 
1982,  Medicare  Part  B  pays  100  percent 
of  the  reasonable  charges  (or  100 
percent  of  the  reasonable  cost  in  the 
case  of  an  HMO  reimbursed  in 
accordance  with  Part  416  of  this 
chapter)  for  physician  services 
(including  all  pre-operative  and  post- 
operative services)  furnished  in 
connection  with  surgical  procedures 
specified  in  Part  416  of  this  chapter,  if 
the  following  conditions  are  met: 

(i)  The  procedures  are  performed  in  a 
participating  ambulatory  surgical  center 
(ASC),  on  an  outpatient  basis  in  a 
participating  hospital,  or  in  a 
participating  hospital-affiliated  ASC. 

(ii)  The  physician  accepts  assignment 
of  the  right  to  receive  payment  for  the 
services  (in  accordance  with  §  405.1675 
of  this  chapter)  or  qualifies  to  receive 
payment  for  the  services  (under 
S  405.1684  of  this  chapter)  when  the 
beneficiary  dies  without  assigning  the 
right  to  payment.  Under  §  405.1680  of 
this  chapter,  a  physician  may  authorize 
an  employer,  facility,  or  organization  to 
accept  assignment  or  to  claim  payment 
on  his  or  her  behalf,  in  accordance  with 
S§  405.1675  and  405.1684  of  this  chapter. 

If  the  conditions  of  this  paragraph  (i) 
are  not  met.  Medicare  Part  B  pays  80 
percent  of  reasonable  charges  for  the 
services. 

(2)  Amount  of  payment:  ASC  facility 
services.  Effective  for  services  furnished 
after  September  6. 1982.  Medicare  Part  B 
pays  a  standard  overhead  amount,  as 
specified  in  §  416.120(c)  of  this  chapter, 
for  ASC  facility  services  that  are 
furnished  in  connection  with  surgical 


procedures  specified  in  S  416.65  of  this 
chapter. 

§410.155    PsycMatric  swvtCM  Hmitations: 
EKpwtsM  InciMTMl  for  phydcten  mtvIcm 
and  CORF  scrvlCM. 

(a)  Definitions.  As  used  in  this 
section,  unless  the  context  indicates 
otherwise,  "Mental,  psychoneurotic,  or 
personality  disorder"  means  the  specific 
psychiatric  conditions  described  in  the 
American  Psychiatric  Association's 
Diagnostic  and  Statistical  Manual — 
Mental  Disorders.  "Hospital"  means  any 
hospital  that  is  primarily  engaged  in 
providing,  by  or  under  the  supervision  of 
physicians,  diagnostic  and  therapeutic 
services  for  the  medical  diagnosis, 
treatment,  and  care  of  injured,  disabled 
or  sick  persons,  or  rehabilitation 
services  for  the  rehabilitation  of  injured, 
disabled  or  sick  persons;  or  psychiatric 
services  for  the  diagnosis  and  treatment 
of  mentally  ill  persons;  and  medical 
services  for  the  diagnosis  and  treatment 
of  tuberculosis. 

(b)  Services  subject  to  limitation.  The 
psychiatric  services  limitation  applies  to 
physician  services  and  CORF  services 
(furnished  by  physicians  or 
nonphysicians)  for  the  treatment  of  a 
mental,  psychoneurotic,  or  personality 
disorder,  when  the  services  are 
furnished  to  an  individual  who  is  not  an 
inpatient  in  a  hospital. 

(c)  Limitation.  Of  the  expenses 
incurred  during  any  calendar  year  for 
services  specified  in  paragraph  (b)  of 
this  section,  only  $312.50  or  62 V4  percent 
of  the  expenses  (whichever  is  less)  will 
be  considered  reimbursable  under 
Medicare  Part  B,  subject  to  the  amount 
of  payment  and  deductible  provisions 
set  forth  in  5§  410.152  and  410.160. 

(d)  Example. 

As  a  private  patient,  Mr.  X's  only  medical 
expenses  during  the  calendar  year  1962 
amounted  to  $750  for  physicians'  services  in 
connection  with  the  treatment  of  a  mental 
disorder  which  did  not  require  inpatient 
hospitalization.  The  statutory  limit  for  any 
calendar  year  on  the  amount  of  these 
expenses  that  is  covered  under  this  Subpart  B 
is  $312.50  ($312.50  being  lesser  in  amount 
than  62  W  percent  of  $750).  Mr.  X  is  required 
to  meet  the  first  $75  as  a  deductible,  and  20 
percent  of  the  balance.  The  remaining  80 
percent  is  payable  under  this  Subpart  B. 


Total  covered  enpensas 

Mr  X's        ''*J!?r' 

$312  50  

'$437  SO 

-  75  00  '. 

237  50 

'7500 

»4750       M9000 

'  Deductible,  as  descnbed  m  {  409  360 

>  In  excess  of  S3 12  SO 

'  20  pefceni  of  total  covered  expenses  less  deOuciPbte 

*80  percent  of  total  covered  expenses  less  Oeouclitxe 
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If  Mr.  X  had  incurred  $350  of  the  above 
expenses  while  an  inpatient  of  an 
institution  (see  paragraph  (b)  of  this 
section),  and  the  remaining  $400  while 
not  an  inpatient  of  an  institution, 
payment  would  be  computed  as  follows: 


Tow  covarw]  oxpensaf 

Mr.  x-s 
paynMM 

unosr 
MibfwriB 

S250' 

+  350  » _ 

'S150 

eoo 

•75 

-75 

525 

•105 

•420 

■n  inpatient 
IMS  deductible. 


■  S2M  parewil  ol  $400. 

'  In  excess  <A  62'^  pereent  of  $400. 

•  too  percent  o«  expenses  incuned 

•  OeducKM. 

•  20  percent  a«  total  covered  experves 
•ao  percent  ol  total  covered  expenaes 


§410.160    Part  B  annual  daducUbto. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  incurred 
expenses  (as  defined  in  5  410.152)  are 
subject  to.  and  count  toward  meeting  the 
annual  deductible. 

(b)  Exceptions.  The  following  incurred 
expenses  are  not  subject  to  the  Part  B 
annual  deductible  and  do  not  count 
toward  meeting  that  deductible: 

(1)  Home  health  services.  ■ 

(2)  Pneumococcal  vaccines  and  their 
administration. 

(3)  Physician  services  furnished  in 
connection  with  ambulatory  surgery  if 
those  services  meet  the  requirements  of 
§  410.152(i)(l)  for  payment  of  100 
percent  of  reasonable  charges. 

(4)  ASC  facility  services. 

(c)  Application  of  the  Pari  B  annual 
deductible. 

(1)  Before  payment  is  made  imder 
\  410.152.  an  individual's  incurred 
expenses  for  the  calendar  year  are 
reduced  by  the  Part  B  annual  deductible. 

(2)  The  Part  B  annual  deductible  is 
applied  to  incurred  expenses  in  the 
order  in  which  claims  for  those 
expenses  are  processed  by  the  Medicare 
program. 

(3)  Only  one  Part  B  annual  deductible 
may  be  imposed  for  any  calendar  year 
and  it  may  be  met  by  any  combination 
of  expenses  incurred  in  that  year. 

(d)  Special  rule  for  services 
reimbursable  on  a  formula  basis. 

(1)  In  applying  the  formula  that  takes 
into  account  reasonable  costs, 
customary  charges,  and  customary 
(insofar  as  reasonable)  charges,  and  is 
used  to  determine  payment  for  services 
furnished  by  a  provider  that  is  not  a 
nominal  charge  provider,  the  Medicare 
intermediary  takes  the  following  steps: 

(i)  Reduces  the  customary  charges  for 
the  services  by  an  amount  equal  to  any 


•  Before  )uiy  1981.  home  health  services  were 
subject  to  the  Part  B  annual  tleduclible. 


unmet  portion  of  the  deductible  for  the 
calendar  year,  in  accordance  with 
paragraph  (b)  of  diis  section.  (The 
amount  of  this  reduction  is  considered 
to  be  the  amount  of  the  deductible  that 
is  met  on  the  basis  of  the  services  to 
which  it  is  applied.) 

(ii)  Determines  20  percent  of  any 
remaining  portion  of  the  customary 
(insofar  as  reasonable)  charge. 

(iii)  Determines  the  lesser  of  the 
reasonable  cost  of  the  services  and  the 
customary  charges  for  the  services. 

(iv)  Reduces  tht  amount  determined 
under  paragraph  (c)(l)(iii)  of  this  section 
by  the  sum  of  the  reduction  made  under 
paragraph  (c)(l)(ij  of  this  section  and  the 
amount  determined  under  parargaph 
(c)(l)(ii)  of  this  section. 

(v)  Reduces  the  reasonabln  cost  of  the 
services  by  the  amount  of  the  reduction 
made  under  paragraph  (c)(l)(i)  of  this 
section  and  multiplies  the  result  by  80 
percent. 

(2)  In  accordance  with  S  410.152(b)(1). 
the  amount  payable  is  the  amount 
determined  under  paragraph  (c)(l)(iv)  of 
this  section,  or  the  amount  determined 
under  paragraph  (c)(l)(v)  of  this  section, 
whichever  is  less. 

(e)  Special  rule  for  services  of  an 
independent  rural  health  clinic. 
Application  of  the  Part  B  annual 
deductible  to  rural  health  clinic  services 
is  in  accordance  with  §  405.2425(b)(2)  of 
this  chapter. 

(f)  Amount  of  the  Part  B  annual 
deductible. 

(1)  Beginning  with  expenses  for 
services  furnished  during  calendar  year 
1982.  the  Part  B  annual  deductible  is  $75. 

(2)  From  1973  through  1981,  the 
deductible  was  $60. 

(3)  From  1966  through  1972.  the 
deductible  was  $50. 

(g)  Carryover  of  Part  B  annual 
deductible.  For  cakndar  years  before 
1982.  the  Part  B  annual  deductible  was 
reduced  by  the  amount  of  expenses 
incurred  during  the  last  quarter  of  the 
preceding  year  that  was  appHed  to  meet 
the  deductible  for  that  preceding  year. 
Example:  If  $20  of  expenses  incurred  in 
November  1980  was  used  to  meet  the 
1980  deductible,  the  1981  deductible  was 
reduced  to  $40  ($60-$20). 

(h)  Examples  of  application  of  the 
annual  deductible. 

(1)  Mr.  A  submitted  claims  for  the 
following  expenses  incurred  during  1982: 
$20  for  services  furnished  in  March  by 
physician  X;  $30  for  services  furnished 
in  April  by  physician  Y;  $50  for  services 
furnished  in  June  by  physician  Z,  for  a 
total  of  $100.  The  carrier  determined 
that  the  charges  as  submitted  were  the 
reasonable  charges.  The  first  $75  of 
expenses  for  which  claims  were 
processed  is  applied  to  meet  the  $75 


deductible  for  that  year.  Medicare  Piart  B 
pays  80  percent  of  the  remaining  t&,  or 
$20. 

(2)  Mr.  B  submitted  a  claim  that 
included  a  $25  charge  by  a  doctor  for  an 
examination  to  prescribe  a  hearing  aid 
and  an  $80  charge  for  office  siugery. 
This  was  the  first  claim  relating  to  Mr. 
B's  medical  expenses  processed  in  the 
calendar  year.  The  carrier  disallowed 
the  $25  charge  because  the  type  of 
examination  is  not  covered  by 
Medicare.  The  carrier  reduced  the  $80 
surgery  charge  to  a  reasonable  charge  of 
$40.  Only  the  $40  reasonable  charge  for 
covered  services  will  count  toward 
meeting  Mr.  B's  deductible.  Since  the 
remainder  of  the  surgery  charge 
constitutes  and  excess  over  the 
reasonable  charge,  it  cannot  be  applied 
to  satisfy  Mr.  B's  deductible. 

(3)  Mr.  C  became  entitled  to  Medicare 
Part  B  benefits  on  July  1, 1982.  He 
incurred  expenses  of  $200  in  July. 
August,  and  September.  The  carrier 
determined  that  the  changes  as 
submitted  were  reasonable.  Even  though 
Mr.  C  was  entitled  to  benefits  for  only 
half  the  year,  he  must  meet  the  full  $75 
deductible.  Thus.  $75  of  this  expense 
constitutes  Mr.  C's  deductible.  Medicare 
would  pay  $100.  which  is  80  percent  of 
the  remaining  $125. 

§410.161    Part  B  MooddedueOM*. 

(a)  General  rules. 

(1)  As  used  in  this  section,  "packed 
red  cells"  means  the  red  blood  cells  that 
remain  after  plasma  is  separated  bom 
whole  blood. 

(2)  A  unit  of  packed  red  cells  is 
treated  as  the  equivalent  of  a  pint  of 
whole  blood,  which  in  this  section  is 
referred  to  as  a  unit  of  whole  blood. 

(3)  Medicare  does  not  pay  for  the  first 
3  units  of  whole  blood  or  units  of  packed 
red  cells  that  are  fumithed  under  Part  B 
in  a  calendar  year. 

(4)  The  blood  deductible  does  not 
apply  to  other  blood  components  such 
as  platelets,  fibrinogen,  plasma,  gamma 
globulin  and  serum  albumin,  or  to  the 
costs  of  processing,  storing,  and 
administering  blood. 

(5)  The  blood  deductible  is  in  addition 
to  the  Part  B  annual  deductible  specified 
in  §  410.160. 

(8)  There  is  also  a  separate  Part  A 
hospital  insurance  blood  deductible. 
Blood  furnished  under  Part  A  does  not 
count  toward  meeting  the  Part  B  blood 
deductible,  and  blood  furnished  under 
Part  B  does  not  count  toward  meeting 
the  Part  A  blood  deductible. 

(b)  Beneficiary's  responsibility  for  the 
first  3  units  of  blood. 

(1)  The  beneficiary  it  responsible  for 
the  first  three  units  of  whole  blood  or 
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packed  red  cells  received  during  a 
calendar  year. 

(2)  If  the  blood  is  furnished  by  a 
hospital,  the  rules  set  forth  in  S  409.87 
(b),  (c),  and  (d)  of  this  chapter  apply. 

(3)  If  the  blood  is  furnished  by  a 
physician,  clinic,  or  other  supplier  that 
has  accepted  assignment  of  Medicare 
benefits,  or  claims  payment  under 

§  405.1684  of  this  chapter  because  the 
beneficiary  died  without  assigning 
benefits,  the  supplier  may  charge  the 
beneficiary  the  reasonable  charge  for 
the  first  3  units,  to  the  extent  that  those 
units  are  not  replaced. 

§410.163    PaynMRt  for  MfvicM  furnished 
to  kidney  donors. 

Notwithstanding  any  other  provisions 
of  this  chapter,  there  are  no  deductible 
or  coinsurance  requirements  with 
respect  to  services  furnished  to  an 
individual  who  donates  a  kidney  for 
transplant  surgery. 

§  410.165    Payment  for  rural  tiealth  cUnic 
servlcM  and  ambulatory  surgical  canter 
services:  Conditions. 

(a)  Medicare  Part  B  pays  for  covered 
rural  health  clinic  services  if — 

(1)  The  services  are  furnished  in 
accordance  with  the  requirements  of 
Subpart  X  of  Part  405  of  this  chapter  and 
Subpart  A  of  Part  491  of  this  chapter; 
and 

(2)  The  clinic  files  a  written  request 
for  payment  on  the  form  and  in  the 
manner  prescribed  by  HCFA. 

(b)  Medicare  Part  B  pays  for  covered 
ambulatory  surgical  center  (ASC) 
services  if — 

(1)  The  services  are  furnished  in 
accordance  with  the  requirements  of 
Part  416  of  this  chapter;  and 

(2)  The  ASC  files  a  written  request  for 
payment  on  the  form  and  in  the  manner 
prescribed  by  HCFA. 

§410.168    Payment  for  amargancy 
outpatient  services  fumishad  by  a 
nonparticipating  hospital. 

(a)  Definition.  As  used  in  this  section, 
"emergency  outpatient  services"  means 
outpatient  hospital  diagnostic  and 
therapeutic  services  that  are  necessary 
to  prevent  the  death  or  serious 
impairment  of  the  health  of  the 
individual,  and  which,  because  of  the 
threat  to  the  life  or  health  of  the 
individual,  require  the  use  of  the  most 
accessible  hospital  available  and 
equipped  to  furnish  those  services. 

(b)  General  conditions  for  payment. 
Medicare  Part  B  pays  for  emergency 
outpatient  services  furnished  by  a 
nonparticipating  hospital  (that  is,  a 
hospital  that  does  not  have  in  effect  a 
provider  agreement  in  accordance  with 
Part  489  of  this  chapter)  if  the  conditions 
of  this  paragraph  (b)  and  the  following 


applicable  conditions  of  paragraph  (c)  or 
(d)  of  this  section  are  met. 

(1)  The  hospital — 

(i)  Meets  the  requirements  of  section 
1861(e)  (5)  and  (7)  of  the  Act  with 
respect  to  24-hour  nursing  service  and 
State  licensure; 

(ii)  Is  primarily  engaged  in  providing, 
under  the  supervision  of  a  doctor  of 
medicine  or  osteopathy,  inpatient 
services  for  the  medical  diagnosis, 
treatment,  and  care  or  rehabilitation  of 
persons  who  are  sick,  injured,  or 
disabled;  and 

(iii)  Is  not  primarily  engaged  in 
providing  skilled  nursing  care  and 
related  services  to  inpatients  who 
require  medical  or  nursing  care. 

(2)  The  services  are  emergency 
outpatient  services  furnished  to  an 
individual  who  is  enrolled  under 
Medicare  Part  B. 

(3)  The  services  are  furnished  by  the 
hospital  or  by  others  under  an 
arrangement  made  by  the  hospital. 

(4)  Written  request  for  payment  is 
filed  by  or  on  behalf  of  the  individual  to 
whom  the  services  were  furnished. 

(5)  Payment  for  the  services  would 
have  been  made  if  an  agreement  under 
Part  489  of  this  chapter  had  been  in 
effect  with  the  hospital  and  the  hospital 
had  met  all  other  conditions  for 
payment. 

(6)  HCFA  determines,  in  accordance 
with  §  405.191  of  this  chapter,  that  an 
emergency  existed  at  the  time  the 
services  were  furnished. 

(7)  HCFA  determines,  in  accordance 
with  §  405.192  of  this  chapter,  that  the 
hospital  was  the  most  accessible 
hospital  available  and  equipped  to 
furnish  the  services. 

(c)  Additional  conditions  for  payment 
to  the  hospital.  (1)  The  hospital  has 
filed,  and  HCFA  has  accepted,  the 
hospital's  election  to  claim  payment  for 
all  emergency  services  furnished  to 
Medicare  beneficiaries  in  a  calendar 
year,  in  accordance  with  §  405.152  of 
this  chapter. 

(2)  The  hospital  agrees  to  comply  with 
the  provisions  of  Subparts  C  and  D  of 
Part  489  of  this  chapter  regarding  the 
charges  that  may  be  imposed  on  the 
individual  or  any  other  person,  and  the 
return  of  any  money  incorrectly 
collected. 

(3)  The  hospital's  claim  for  payment  is 
filed  with  HCFA  and  includes  a 
physician's  statement  describing  the 
nature  of  the  emergency  and  stating  that 
the  emergency  services  were  necessary 
to  prevent  the  death  of  the  individual  or 
the  serious  impairment  of  his  or  her 
health.  The  statement  must  be 
sufficiently  comprehensive  to  support  a 
finding  that  an  emergency  existed. 


(d)  Additional  conditions  for  payment 
to  the  individual.  Medicare  Part  B  pays 
the  individual  for  emergency  outpatient 
services  received  from  a 
nonparticipating  hospital  if — 

(1)  The  hospital  that  furnished  the 
services  does  not  have  in  effect  an 
election  to  claim  payment  for  all 
emergency  services  furnished  to 
Medicare  beneficiaries  in  the  calendar 
year; 

(2)  The  individual  (or  someone  on  his 
or  her  behalf]  files  a  claim  with  HCFA, 
including  the  itemized  hospital  bill  and  a 
physician's  statement  that  meets  the 
requirements  specified  in  paragraph 
(c)(3)  of  this  section. 

§  4 1 0. 1 70    Payment  for  home  health 
servicas,  for  medical  and  other  health 
services  furnished  by  a  provider  or  an 
approved  ESRO  facility,  and  for 
comprehensiva  outpatient  rehabilitation 
facilfty  (CORF)  services:  Conditions. 

Payment  under  Medicare  Part  B,  for 
home  health  services,  for  medical  and 
other  health  services,  or  for  CORF 
services,  may  be  made  to  the  provider  or 
facility  only  if  the  following  conditions 
are  met: 

(a)  Request  for  payment.  A  written 
request  for  payment  is  filed  by  or  on 
behalf  of  the  individual  to  whom  the 
services  were  furnished. 

(b)  Physician  certification.  (1)  For 
home  health  services,  a  physician 
provides  certification  and  recertification 
in  accordance  with  S  405.1633  of  this 
chapter. 

(2)  For  medical  and  other  health 
services,  a  physician  provides 
certification  and  recertification  in 
accordance  with  §  405.1634  of  this 
chapter. 

(3)  For  CORF  services,  a  physician 
provides  certification  and  recertification 
in  accordance  with  §  405.1635  of  this 
chapter. 

(c)  In  the  case  of  home  dialysis 
support  services  described  in  §  410.52, 
the  services  are  furnished  in  accordance 
with  a  written  plan  prepared  and 
periodically  reviewed  by  a  team  that 
includes  the  patient's  physician  and 
other  professionals  familiar  with  the 
patient's  condition  as  required  by 

§  405.2137(b)(3)  of  this  chapter. 

§  4 1 0.1 75    Circumstances  under  which 
payment  of  benefits  is  proMbited. 

Medicare  does  not  pay  Part  B  benefits 
under  any  of  the  following 
circumstances: 

(a)  Failure  to  furnish  information.  No 
payment  is  made  unless  the  information 
necessary  to  determine  the  amount  due 
has  been  furnished. 

(b)  Failure  to  file  timely  claim.  No 
payment  is  made  unless  a  claim  is 
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submitted  in  accordance  with  the 
requirements  and  time  frames  set  forth 
in  Subpart  P  of  Part  405  of  this  chapter. 

(cj  Alien  outside  the  United  States  for 
6  full  calendar  months.  (1)  No  payment 
is  made  for  services  furnished  to  an 
individual  who  is  not  a  citizen  or  a 
national  of  the  United  States  if  those 
services  are  furnished  in  any  month  for 
which  the  individual  is  not  paid  monthly 
social  security  cash  benefits  (or  would 
not  be  paid  if  he  or  she  were  entitled  to 
those  benefits)  because  he  or  she  has 
been  outside  the  United  States 
continuously  for  6  full  calendar  months. 

(2)  Payment  of  benefits  resumes  with 
services  furnished  during  the  first  full 
calendar  month  the  alien  is  back  in  the 
United  States. 

V.  Part  421  is  amended  as  set  forth 
below: 

PART  421— INTERMEDIARIES  AND 
CARRIERS 

A.  The  authority  citation  for  Part  421 
continues  to  read  as  follows: 

Authority:  Sec.  1102, 1815. 1816, 1833. 1842. 
1861(u).  1871, 1874,  and  1875.  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395g,  1395h. 
13951, 1395U,  1395x(u).  1395hh.  1395kk.  and 
139511).  and  42  U.S.C.  1395b-l. 

B.  Section  421.200(c)  is  revised  to  correct 
and  add  cross-references,  to  read  as  follows: 

§421.200    Carrier  functions. 

*  •        *        ♦        . 

(c)  Payment  on  a  charge  basis.  If 
payment  is  on  a  charge  basis,  under  Part 
405,  Subpart  E  of  this  chapter,  the  carrier 
must  assure  that — 

(1)  Charges  are  reasonable  and  not 
higher  than  the  charge  for  a  comparable 
service  furnished  under  comparable 
circumstances  to  the  carrier's  policy 
holders  and  subscribers;  and 

{2}  The  payment  is  based  on  one  of 
the  following: 

(i)  An  itemized  bill. 

(ii)  An  assignment  under  the  terms  of 
which  the  reasonable  charge  is  the  full 
charge  for  the  service,  as  specified  in 
§  405.1675  of  this  chapter. 

(iii)  If  the  beneficiary  has  died,  the 
procedures  set  forth  in  §§  405.1683  and 
405.1684  of  this  chapter. 

*  «        •        •        • 

VI.  Part  421  is  amended  as  set  forth 
below: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

A.  The  authority  citation  for  Part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 


B.  Subpart  B  is  amended  by  adding  a 
new  S  431.56  to  read  as  follows: 

§  431.56    Special  waiver  provisions 
applicabte  to  Ameifcan  Samoa. 

(a)  Basis  and  purpose.  This  section 
implements  section  1902(j)  of  the  Act, 
which  provides  for  waiver  of 
requirements,  in  the  case  of  American 
Samoa. 

(b)  Waiver  provisions.  American 
Samoa  may  request,  and  HCFA  may 
approve,  a  waiver  of  any  of  the  title  XIX 
requirements  except  the  following: 

(1)  The  Federal  medical  assistance 
percentage  specified  in  section  1903  of 
the  Act  and  §  433.10(b)  of  this  chapter. 

(2)  The  limit  imposed  by  section 
1108(c)  of  the  Act  on  the  amount  of 
Federal  funds  payable  to  American 
Samoa  in  any  year  of  Medicaid 
expenditures. 

(3)  The  requirement  that  payment  be 
made  only  with  respect  to  expenditure 
made  by  American  Samoa  for  care  and 
services  that  meel  the  section  1905(a) 
definition  of  medical  assistance. 

VII.  Part  433  is  amended  as  set  forth 
below: 

PART  433— STATE  FISCAL 
ADMINISTRATION 

A.  The  authority  citation  for  Part  433 
is  revised  to  read  as  follows: 

Authority:  Sec.  1102  of  tiie  Social  Security 
Act  (42  U.S.C.  1302). 

§433.10    [Amended] 

B.  In  Subpart  A,  §  433.10(b)  is 
amended  to  correct  a  designation  error 
and  to  add  American  Samoa,  as  follows: 

1.  In  line  2  of  paragraph  (b),  the  "(1)" 
is  removed. 

2.  In  line  34  of  paragraph  (b).  the  word 
"and"  is  removed  and  a  comma 
inserted. 

3.  In  line  35  of  paragraph  (b),  ".  and 
American  Samoa"  is  inserted 
immediately  after  "Islands '. 

VIII.  Pari  435  is  amended  as  set  forih 
below:  1 

PART  435— ELIGIBILITY  IN  THE 
STATES,  THE  DISTRICT  OF  COLUMBIA 
AND  THE  NORTHERN  MARIANA 
ISLANDS  I 

The  authority  citation  for  Part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

A.  The  Part  heading  is  revised  to  add 
American  Samoa  as  follows: 


PART  435— EUGIBIUTY  IN  THE 
STATES,  THE  DISTRICT  OF 
COLUMBIA,  THE  NORTHERN 
MARIANA  ISLANDS,  AND  AMERICAN 
SAI|OA 

Subpart  A— {Amendfd] 

B.  Subpart  A  is  amended  as  follows: 
1.  Section  435.2  is  amended  by 
revising  the  undesignated  introductory 
text  to  add  American  Samoa,  to  read  as 
follows: 


§435.2    Purpose  and  applicability. 

This  part  sets  forth,  for  the  50  States, 
the  District  of  Columbia,  the  Northern 
Mariana  Islands,  and  American 
Samoa — 


§435.3    [Amended] 

2.  Section  435.3  is  amended  by 
inserting,  immediately  after  the  citation 
for  1902(f),  the  following: 

1902(j)    Medicaid  program  in  American 
Samoa. 

IX.  Part  489  is  amended  as  set  forth 
below: 

PART  489— PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

1.  The  authority  citation  for  Part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861, 1864, 1866,  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395X,  1395aa,  1395cc,  and  1395hh). 

2.  Section  489.30  is  ^mended  as 
follows: 


§  489.30    Allowable  charges:  Deductibles 
and  coinsurance. 

a.  The  section  heading  is  revised  to 
read  as  set  forth  above. 

b.  Paragraph  (a)(3)  is  updated  by 
changing  "extended  care  services"  to 
the  currently  used  term  "SNF  care". 

c.  A  new  paragraph  (a)(4)  is  added  to 
read  as  follows: 

(a)  Part  A  deductible  and 
coinsurance. 

»         *         •         •         « 

(4)  In  the  case  of  durable  medical 
equipment  (DME)  furnished  as  a  home 
health  service.  20  percpnt  of  the 
customary  charge  for  the  service. 

***** 

d.  Paragraph  (b)  is  amended  by 
revising  the  heading  and  paragraphs  (b) 
(1)  and  (2),  and  adding  a  new  paragraph 
(b)(5)  as  follows: 
***** 

(b)  Part  B  deductible  and  coinsurance. 
(1)  The  basic  allowable  charges  are  the 
$75  deductible  and  20  percent  of  the 
customary  (insofar  as  reasonable) 
charges  in  excess  of  that  deductible. 


Federal  Register  /  Vol.  51.  No.  220  /  Friday.  November  14.  1986  /  Rules  and  RegulaUons 


41351 


(2)  For  hospital  outpatient  services, 
the  allowable  deductible  charges 
depend  on  whether  the  hospital  can 
determine  the  beneficiary's  deducttble 
status. 

(i)  If  the  hospital  is  unable  to 
determine  the  deductible  status,  it  may 
charge  the  beneficiary  its  full  customary 
charges  up  to  $75. 

(ii)  If  the  beneficiary  provides  official 
information  as  to  deductible  status,  the 
hospital  may  charge  only  the  unmet 
portion  of  the  deductible. 
*        •        ♦        •        « 

(5)  In  the  case  of  DME  furnished  as  a 
home  health  service  under  Medicare 
Part  B,  the  coinsurance  is  20  percent  of 
the  customary  (insofar  as  reasonable) 
charge  for  the  services,  with  the 
following  exception:  if  the  DME  is  used 
DME  purchased  by  or  on  behalf  of  the 
beneficiary  at  a  price  at  least  25  percent 
less  than  the  reasonable  charge  for 
comparable  new  equipment,  no 
coinsurance  is  required. 

X.  Correction  of  Cross-References  and 
Outdated  Duductible  Amount: 

§405.100    [Amended] 

1.  Reference  to  "Part  408"  is  changed 
to  "Part  406". 

§405.153    [Amended] 

2.  In  paragraph  (c)[l)(ii),  reference  to 
§  405.658  is  removed. 

§405.210    [Amended] 

3.  a.  In  paragraph  [b)(l)(iii).  reference 
to  "§  408.10"  is  changed  to  "§  406.10". 

b.  In  paragraph  (b)(l)(iv),  "(see 
§  408.12  of  this  chapter)"  is  changed  to 
"under  §  406.12  of  this  chapter",  and 
"(see  §  408.13  of  this  chapter)."  is 
changed  to  "under  S  406.13  of  this 
chapter.". 

§405.31  la    [AmendKl] 

4.  In  paragraph  (a),  reference  to 

"§  405.249"  is  changed  to  "5  410.168  of 
this  chapter". 

§405.341    [Amended] 

5.  a.  In  paragraph  (a)(1),  reference  to 
"§  408.10  of  this  chapter."  is  changed  to 
"§  406.10  of  this  chapter." 

b.  In  paragraph  {a)(2),  reference  to 
"§  408.13;"  is  changed  to  "§  406.13  of  this 
chapter;". 

§405.370    [Amended] 

6.  In  paragraph  (a),  the  phrase  "and 
payments  under  §  405.251(a)"  is 
removed. 

§405.501    [Amended] 

7.  In  paragraph  (a),  reference  to 
"§§405.240  and  405.245)."  is  changed  to 
"§  §  410.152  and  410.160  of  this 
chapter).". 


§405.514    (AmwKM] 

8.  In  paragraph  (k)(l),  reference  to 
"§405.240"  is  changed  to  "§4iai52  of 
this  chapter",  and  reference  to 
"§405.245"  is  changed  to  "§410.160  of 
this  chapter". 

§405.515    [Amwided] 

9.  In  the  introductory  text,  reference  to 
"§  §  405.240  and  405.245);"  is  changed  to 
"§  §  410.152  and  410.160  of  this 
chapter);". 

§405.522    [Amended] 

10.  In  paragraph  (c),  reference  to 

"§  405.240(c)"  is  changed  to  "§  410.152  of 
this  chapter". 

§405.803    [Amended] 

11.  In  paragraph  (b),  reference  to 
"{§  405.251(b))"  is  changed  to  "under 
§  405.1675.". 

§405.903    [Amended] 

12.  In  paragraph  (b).  "(see  §  405.245)" 
is  changed  to  ",  as  specified  in  §  410.160 
of  this  chapter,". 

§405.1660    [Amended] 

13.  a.  In  paragraph  (a),  the  last  portion 
of  the  first  sentence,  beginning  with 
"(see  §  405.116.  .  ."  is  removed,  and  the 
following  is  inserted:  ",  for  posthospilal 
SNF  care,  and  for  home  health  services, 
in  accordance  with  Part  409  of  this 
chapter.". 

b.  In  paragraph  (b),  the  parenthetical 
references  to  "§405.233  et  seq."  and  to 
"§  §  405.231  and  405.249"  are  removed, 
and  the  following  is  added  at  the  end  of 
that  first  sentence:  ",  in  accordance  with 
Part  410  of  this  chapter". 

§405.1663    [Amended] 

14.  a.  In  paragraph  (a),  "(see 

§  §  405.118  and  405.152)"  is  removed. 

b.  In  paragraph  (b),  "(see  §§405.131 
and  405.136)"  is  removed. 

c.  In  paragraph  (c).  "(see  §  405.125)"  is 
removed. 

§405.1672    [Amended] 

15.  In  paragraph  (b),  reference  to 
"§  405.231"  is  changed  to  "§  410.10  of 
this  chapter",  and  reference  to 
"§405.249"  is  changed  to  "§  410.168  of 
this  chapter". 

§405.1675    (Amended] 

16.  In  paragraph  (a)(l)(i),  reference  to 
"§§405.245  and  405.246"  is  changed  to 
"§§410.160  and  410.161  of  this  chapter". 

§405.2401    [Amended] 

17.  a.  In  paragraph  (a)(7)(i),  "$60"  is 
changed  to  "§  75." 

b.  In  paragraph  (a)(7)(ii),  reference  to 
"§§405.245  and  405.246"  is  changed  to 
"§§410.160  and  410.161  of  this  chapter". 


§405.2403    [Amended] 

18.  In  paragraph  (a)(2),  reference  to 
"§405.250-2)."  is  changed  to  "§410.165 
of  this  chapter),". 

§405.2418    [Ammdcd] 

19.  Reference  to  "Subpart  C  and 

§  §  405.232,  405.243,  and  405.252  of  this 
part"  is  changed  to  "Subpart  C  of  this 
part  and  Part  410  of  this  chapter". 

§405.2425    [AmendMi] 

20.  In  paragraph  (b)(3),  reference  to 
"§  405.250-2"  is  changed  to  "§  410.165  of 
this  chapter". 

§413.74    [Amended] 

21.  In  paragraph  (c),  reference  to 
"§  405.658".  is  changed  to  "§405.152". 

§416.3    [Amended] 

22.  In  paragraph  (a),  reference  to 
"§405.240(k)(2)  of  this  chapter"  is 
changed  to  "§  405.1675  of  this  chapter". 

§416.30    [Amended] 

23.  In  paragraph  (b),  reference  to 
"§  405.250-2  of  this  chapter).",  is 
changed  to  "§  410.165  of  this  chapter).". 

§416.110    [Amended] 

24.  In  paragraph  (c),  reference  to 
"§405.240(k)(2)  of  this  chapter)."  is 
changed  to  "§  405.1675  of  this  chapter).". 

§417.221    [Amended] 

25.  In  paragraph  (b),  "(described  in 
Subpart  B  of  Part  405  of  this  chapter)."  is 
changed  to  "(as  specified  in  Part  410  of 
this  chapter).". 

§417.222    [Amended] 

26.  In  paragraph  (b),  reference  to 
"§§406.113  through  405.115,  405.123,  and 
405.124."  is  changed  to  "Subpart  G  of 
Part  409  of  this  chapter,"  and  reference 
to  "§§405.240.  405.243,  405.245,  and 
405.246."  is  changed  to  "Subpart  E  of 
Part  410  of  this  Chapter.". 

§418.202    (Amended] 

27.  a.  In  paragraph  (c),  reference  to 
"§  405.232a"  is  changed  to  "§  410.20  of 
this  chapter". 

b.  In  paragraph  (f),  reference  to 

"§  405.231(g)"  is  changed  to  "§  410.38  of 
this  chapter". 

c.  In  paragraph  (g),  reference  to 

"§  405.127(d)  of  this  chapter."  is  changed 
to  "§  409.33(d)  of  this  chapter". 

d.  In  paragraph  (h),  reference  to 

"§  405.127(c)  of  this  chapter"  is  changed 
to  "§  409.33  (b)  and  (c)  of  this  chapter '. 

§421.200    [Amended] 

28.  In  paragraph  (c)(2)(ii),  reference  to 
"§  405.251(b)  of  this  chapter"  is  changed 
to  "§  405.1675  of  this  chapter;". 
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S4S5.70    [AnwiMtod] 

29.  In  the  introductory  test,  reference 
to  '•§  405.280  of  this  chapter."  is  changed 
to  "J  410.100  of  this  chapter.". 

S  489.23(d)    [AiiMnded] 

30.  In  paragraph  (d)(2).  reference  to 
"§405.245  of  this  chapter."  is  changed  to 
"§  410.160  of  this  chapter. '. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program;  No.  13.773,  Medicare— Hospital 
Insurance;  and  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance) 

Dated:  August  22. 1986. 
William  L  Roper. 

Administrator.  Health  Care  Financing 
A  dministration. 

Approved:  October  2, 1986. 
Otis  R.  Bowen. 
Secretary. 
[FR  Doc.  88-25326  Filed  11-13-86;  8:45  am| 

BILUNG  CODE  412(M>1-«I 


Office  of  the  Secretary 
45  CFR  Part  5b 

Privacy  Act  of  1974;  Exempt  System 

AGENCY:  Office  of  the  Secretary,  HHS 
action:  Final  rule. 


summary:  The  Department  of  Health 
and  Human  Services  hereby  exempts  a 
new  system  of  records,  09-37-0019, 
"National  Medical  Expenditure  Survey 
(NMES)  Records."  to  be  maintained  by 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR).  from  the  subject 
access  and  amendment  requirements  of 
the  Privacy  Act  to  maintain  the 
statistical  nature  of  these  documents. 
effective  DATE:  November  14, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  C.  Walden.  Ph.D.,  Senior 
Research  Manager,  Division  of 
Intramural  Research.  NCHSR.  (301)  443- 
4836. 

SUPPLEMENTARY  INFORMATION:  The 
National  Medical  Expenditure  Survey 
(NMES)  succeeds  a  series  of  national 
medical  expenditure  surveys,  most 
notably  the  1977  National  Medical  Care 
Expenditure  Survey  (NMCES)  and  the 
1980  National  Medical  Care  Utilization 
and  Expenditures  Survey  (NMCUES). 
The  new  survey  will  collect  information 
on  health  status,  use  of  health  care 
services,  expenditures  and  sources  of 
payment,  insurance  coverage, 
employment,  and  demographic 
information  for  a  sample  of  civilian 
noninstitutionalized  as  well  as 
institutionalized  populations.  The  date 
from  this  survey  will  be  used  solely  for 


statistical  purposes  and  for  health  policy 
research  and  analysis.  No  use  will  be 
made  of  the  data  which  will  affect  the 
subject  individuals  or  any  of  their  rights, 
benefits  or  privileges. 

The  survey  is  being  conducted  under 
section  304  of  the  Public  Health  Service 
(PHS)  Act.  42  U.S.C.  242b,  which 
authorizes  the  Secretary,  acting  through 
the  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR),  to  conduct  and 
support  research  demonstrations, 
evaluations,  and  statistical  and 
epidemiological  activities  for  the 
purpose  of  improving  the  effectiveness, 
efficiency,  and  quality  of  health  services 
in  the  United  States.  The  data  collected 
by  NCHSR  are  governed  by  42  U.S.C. 
242m(d).  section  308(d)  of  the  PHS  Act. 
Under  this  confidentiality  provision, 
information  collected  which  can  be 
identified  with  an  individual  may  not  be 
used  for  any  purpose  other  than  the 
purpose  for  which  it  is  collected,  i.e., 
statistical  and  health  policy  research. 
Further,  no  information  may  be  released 
from  health  statistical  data  which  might 
identify  individuals  or  institutions 
unless  the  individuals  or  institution  or 
authorized  representative  has  given 
specific  consent  for  such  release. 

Records  on  identifiable  households, 
health  care  providers,  employers, 
residents,  and  next  of  kin  of  such 
residents,  of  nursing  and  personal  care 
homes,  psychiatric  hospitals,  faclities 
for  the  mentally  retarded,  will  be 
collected  for  NMES.  Names,  addresses 
and  telephone  numbers  of  individuals 
who  respond  on  behalf  of  health  care 
facilities  and  insurers  will  also  be 
collected.  Together,  these  records  will 
constitute  a  "system  of  records"  as  that 
term  is  defined  by  the  Privacy  Act. 
Records  will  be  retrieved  by  identifier 
as  necessary  to  corroborate,  complete  or 
correct  responses. 

Initially,  the  records  were  to  be 
included  under  the  broad  National 
Center  for  Health  Statistics  (NCHS) 
systems  of  records  09-37-0010  and  09- 
37-0013,  both  of  which  contain  prior 
medical  expenditure  survey  data  from 
the  National  Medical  Care  Expenditure 
Survey  (NMCES)  and  the  National 
Medical  Care  Utilization  and 
Expenditure  Survey  (NMCUES).  All  data 
in  these  two  systems  are  exempt  from 
subject  access  and  amendment 
requirements.  However,  the  PHS  has 
established  a  separate  system  of  records 
for  new  NMES  records  (09-37-0019) 
which  are  to  be  administered  by  NCHSR 
and  has  published  a  notice  in  the 
Federal  Register  to  this  effect,  51  FR 
2762,  January  21, 1986. 


In  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register,  51  FR 
16074.  April  30, 1986,  it  was  proposed,  in 
accordance  with  paragraph  (k)(4)  of  the 
Privacy  Act,  that  the  new  NMES 
material  compiled  by  NCHSR  and  its 
contractor(s)  being  maintained  solely  for 
health  statistical  research  purposes,  like 
the  original  NMCES  end  NMCUES  data, 
be  exempted  from  paragraphs  (c)(3),  (d), 
(e)(4)  (G)  and  (H).  and(n  of  the  Privacy 
Act  which  essentially  pertain  to  subject 
access  and  amendment  rights. 

No  comments  were  received.  Thus,  as 
previously  proposed,  the  NMES  system 
(09-37-0019)  is  exempted  from 
paragraphs  (c)(3).  (d),  (e)(4)  (G)  and  (H), 
and  (f)  by  the  following  amendment. 

The  Department  has  determined  that 
the  authorized  exemption  of  this  system 
of  records  from  the  above-cited  subject 
access  and  amendment  requirements  of 
the  Privacy  Act  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291.  nor  will  it  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  Finally,  the 
exemption  as  previously  proposed  by 
the  following  amendment  does  not 
impose  any  new  information  collection 
requirements  within  the  Paperwork 
Reduction  Act. 


List  of  Subjects  in  45  CFR  Part  5b 

Privacy. 

Accordingly,  the  Department  of 
Health  and  Human  Services  amends  45 
CFR  Part  5b  as  set  forth  below. 

Dated:  September  22, 1988. 
Robert  E.  Windom. 

Assistant  Secretary  for  Health. 

Approved:  October  17, 1986. 
Otis  R.  Bowen. 

Secretory.  Department  of  Health  and  Human 
Services. 

PART  5t>— PRIVACY  ACT 
REGULATION 

1.  The  authority  citation  for  Part  5b 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  5  U.S.C.  552a. 

2.  Section  5b.ll  is  amended  by  adding 
paragraph  (b)(2)(iii)(F)  as  follows: 

§  5b.  1 1    Exempt  systems. 

•  •        •        •        • 

(b)  •  *  * 
(2)  *  •  • 
(iii)  •  •  * 

(F)  National  Medical  Expenditure 
Survey  Records.  HHS/OASH/NCHSR 

*  •        *        •        » 

[FR  Doc.  88-25765  Filed  11-13-86;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
[Docket  No.  PRM-50-37] 

Ullian  McNally;  Denial  of  Petition  of 
Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Denial  of  petition  for 
rulemaking. 


summary:  The  Nuclear  Regulatory 
Commission  is  denying  a  petition 
submitted  by  Lillian  McNally.  The 
petitioner  requested  the  Commission  to 
amend  its  regulations:  (1)  to  limit  the 
concentrations  of  deuterium  (heavy 
hydrogen  of  mass  2):  (2)  further  limit 
tritium  (radioactive  heavy  hydrogen  of 
mass  3)  concentrations  in  waters 
circulated  "in  and  around"  nuclear 
power  plants;  and  (3)  not  permit  the 
recombination  of  hydrogen  and  oxygen. 
The  petitioner  states  that  these 
restrictions  would  increase  public  health 
protection.  The  Commission  is  denying 
the  petition  because  tritium  releases 
from  nuclear  power  plants  to  the 
environment  already  are  considered  to 
be  "as  low  as  is  reasonably  achievable" 
under  existing  NRC  regulations  and  the 
cessation  of  the  use  of  hydrogen-oxygen 
recombiners  would  decrease  plant 
safety  and  could  increase  health  risks. 
ADDRESSES:  Copies  of  the  petition, 
public  comments  received  on  the 
petition  and  tabular  data  summaries  on 
tritium  releases  and  doses  from  reactors 
are  available  for  inspection  and  copying 
under  Docket  No.  PRM-50-37  in  the 
NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  T.  Peterson,  Jr.,  Safety  Research 
Application  Branch,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  443-7691. 
SUPPLEMENTARY  INFORMATION:  A 

petition  for  rulemaking  was  filed  by 


Lillian  McNally  on  July  6, 1983,  and,  as 
amended,  her  petition  was  docketed  on 
September  23, 1983  as  PRM-50-37  and 
noticed  in  the  Federal  Register  on 
October  31, 1983  (45  FR  50083). 

The  amended  petition  requested  the 
Commission  to  set  standards  for  tritium 
and  deuterium  such  that: 

Water  circulated  in  and  around  Nuclear 
Power  Plants  is  not  to  exceed  the  natural 
environment  concentration  of  deuterium  and 
tritium  for  one  year;  that  in  one  year  the 
concentration  shall  be  limited  to  less  than 
one  part  by  weight  in  10,000  parts,  and  that 
the  amount  by  which  the  contaminants 
[exceed  this  limit]  shall  be  reviewed  annually 
thereafter  to  determine  the  attainable  purity 
of  circulating  water. 

The  petitioner  also  requested  that: 

In  no  case  should  the  reinfroduction  of 
contaminated  water  produced  by  the 
recombination  of  molecular  hydrogen  and 
oxygen  in  the  plant  be  permitted. 

Summary  of  Public  Comments 

Four  public  comments  were  received 
by  the  NRC  in  response  to  the  notice  of 
receipt  for  this  petition.  Three 
respondents  recommended  denial  of  the 
petition.  One  respondent  favored 
granting  the  petition. 

Comment  Favoring  the  Petition 

The  commenter  favoring  granting  the 
petition  cites  the  following  points: 

1.  Comment:  NRC  and  its  licensees 
are  mandated  by  NEPA  to  avoid 
"degradation,  risk  to  health  and  safety 
or  other  undesirable  and  unintended 
consequences." 

NRC  Response:  The  section  of  the 
National  Environmental  Policy  Act 
(Public  Law  91-190)  referred  to  by  this 
commenter  (section  101(b)(3),  42  U.S.C. 
4331(b)(3)]  states: 

...  (3)  attain  the  widest  range  of  beneficial 
uses  of  the  environment  without  degradation, 
risk  to  health  or  safety,  or  other  undesirable 
and  unintended  consequences.  .  .  . 

However,  the  preface  which  precedes 
this  paragraph  101(b),  42  U.S.C.  4331] 
states  in  part: 

.  .  .  (b)  In  order  to  carry  out  the  policy  set 
forth  in  this  Act,  it  is  the  continuing 
responsibility  of  the  Federal  government  to 
use  all  practicable  means,  consistent  with 
other  essential  considerations  of  national 
policy,  to  improve  and  coordinate  Federal 
plans,  functions,  programs  and  resources  to 
the  end  that  the  Nation  may.  .  .  . 

This  preface  indicates  that  the 
paragraphs  which  follow  it,  including 


paragraph  (3),  represent  a  series  of 
national  goals.  The  NRC  believes  that 
its  existing  regulations  regarding 
radiation  protection  meet  these  goals. 

2.  Comment:  Water  is  ubiquitous  so 
that  tritiated  water  is  a  concern 
regarding  potential  health  effects. 

NRC  Response:  Tritiated  water  can  be 
of  public  health  significance  and,  for 
that  reason,  its  release  to  the 
environment  is  controlled  by  the  NRC 
under  its  regulations  in  10  CFR  Part  20. 

3.  Comment:  NPDES  [the  EPA 
National  Pollutant  Discharge 
Elimination  System]  fails  to  deal  with 
tritium. 

A7?Cflespo/7se;  Materials  regulated 
under  the  authority  of  the  Atomic 
Energy  Act  are  not  subject  to  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  [Public  Law  92- 
500,  86  Stat.  816,  33  U.S.C.  1151],  Section 
402  of  which  created  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES).  This  explains  why  NPDES 
does  not  deal  with  tritium.  Tritium 
releases  to  the  environment,  either  to 
the  atmosphere  or  in  liquid  effluents,  are 
regulated  under  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Public  Comments  Opposed  to  the 
Petition 

The  commenters  who  recommended 
denial  of  the  petition  cite  the  following 
specific  reasons: 

1.  Comment:  The  petitioner  fails  to 
demonstrate  that  releases  of  radioactive 
water  to  the  atmosphere  are  at  levels 
which  have  produced  any  public  health 
concerns.  Such  releases  have  been 
within  NRC  Umits  and  the  NRC  limits  in 
10  CFR  Part  20  and  10  CFR  Part  20, 
Appendix  B,  are  adequate  to  protect 
public  health. 

NRC  Response:  This  issue  is 
addressed  in  the  NRC  staff  analysis 
supporting  the  recommendations  to  deny 
this  petition. 

2.  Comment:  It  would  be  impossible  to 
control  the  tritium  and  deuterium  in 
reactor  waters  to  levels  not  exceeding 
naturally-occurring  levels  as  tritium  and 
deuterium  are  both  produced  during 
reactor  operation. 

NRC  Response:  The  petition  intends 
that  a  deuterium/tritium  removal 
process  be  employed  to  remove  the 
deuterium  prior  to  irradiation  and 
tritium  and  deuterium  as  they  are 
formed.  The  existence  of  a  pending 
patent  by  Ms.  McNally  on  a  deuterium- 
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tritium  removal  process  is  not  a  relevant 
factor  in  the  Commission's  decision  on 
her  petition. 

3.  Comment:  Petitioner's  desired  limit 
for  a  concentration  of  1  in  10,000 
"doesn't  make  sense"  for  tritium  as  it 
corresponds  to  about  1,000  Ci/liter 
which  is  many  orders  of  magnitude 
above  normal  tritium  levels  during 
operation. 

NRC Response:  This  is  addressed  in 
the  NRC  staff  analysis  which  follows: 

4.  Comment:  The  petitioner  does  not 
present  any  data  on  the  process  to 
remove  tritium.  There  is  no  proof  of  cost 
efficiency  and  therefore  this  process 
cannot  be  used  to  establish  standards. 

NRC  Response:  The  NRC  does  not 
require  specific  details  of  the  petitioner's 
proposed  tritium  separation  process.  It 
is  sufficient  to  note  that  there  are 
existing  methods  for  the  separation  of 
tritium  and  hydrogen  isotopes  which 
could  be  applied.  The  NRC  regulations 
contain  criteria  for  what  constitutes  "as 
low  as  reasonably  achievable"  which 
can  be  applied  to  the  collective 
(population)  doses  from  tritium  releases 
in  order  to  define  justifiable  control 
costs.  No  known  method  of  isotopic 
separation  could  be  used  at  a  cost  of 
less  than  $100  per  nuclear  power  plant 
{See  Analysis  below). 

5.  Comment:  Deuterium  is  outside  of 
NRC's  jurisdiction  to  regulate. 

NRC  Response:  Deuterium  (hydrogen- 
2)  is  neither  a  source,  byproduct  nor  a 
special  nuclear  material  regulated  by  the 
NRC  under  the  Atomic  Energy  Act  of 
1954,  as  amended.  However,  to  the 
extent  that  deuterium  could  affect  public 
health  and  safety  (such  as  through 
tritium  production),  it  could  be  regulated 
by  the  NRC  under  its  authority  to 
regulate  production  and  utilization 
facilities,  induing  nuclear  power 
reactors. 

Other  public  comments  are 
considered  in  connection  with  the 
analysis  of  the  merits  of  the  petition 
itself. 

Analysis  of  the  Petition 

In  light-water  reactors  (LWRs), 
deuterium  in  cooling  water  is  a  minor 
source  of  tritium  production  in  the 
coolant;  leakage  of  fission-product 
tritium  produced  in  the  fuel  and  by 
neutron  reactions  with  boron  and 
lithium  are  the  principal  sources  of 
tritium  (Ref.  1  through  6).  In  pressurized- 
water  reactors,  tritium  is  formed  directly 
in  the  coolant  by  interactions  with 
boron  and  lithium  in  addition  to  the 
deuterium  (1,  2,  3,  4,  and  6).  Tritium  is 
produced  in  the  fuel  rods  and  in  boron 
control  rods  or  plates  of  both  BWRs  and 
some  PWRs.  but  it  is  generally 


contained  in  these  materials  and  large 
quantities  do  not  reach  the  coolant  {4,  5 
through  6).  However,  release  of  even 
one  percent  of  the  tritium  contained  in 
the  fuel  or  boron  control  rods  would 
exceed  the  deuterium  reaction  as  a 
source  of  tritium  in  a  BWR.  Because  of 
the  presence  of  these  other  sources  of 
tritium  in  a  LWR.  removal  or  reduction 
of  the  deuterium  concentration  in  the 
coolant  as  proposed  by  the  petitioner 
would  not  result  in  any  major  reduction 
in  the  overall  tritium  production  nor 
would  it  result  in  decreased  tritium 
releases  to  the  environment. 

Petitioner's  suggested  limit  for 
deuterium  of  one  part  by  weight  in 
10,000  is  3  to  4  tines  lower  than  the 
natural  concentration  of  deuterium  in 
water.  Furthermore,  additional  tritium 
and  deuterium  will  be  produced  by 
neutron  capture  by  hydrogen  during 
operation  of  the  reactor.  This  condition 
would  require  reducing  the  deuterium 
and  tritium  concentrations  at  the  plant 
water  intakes  to  less  than  ambient 
levels  in  order  to  attempt  to  offset  the 
levels  produced  from  reactor  operation. 

The  Commission  has  criteria 
determining  the  practicability  of 
additional  reductions  in  radioactive 
effluents  from  nuclear  power  reactors. 
These  criteria  define  "as  low  as  is 
reasonably  achievable"  or  "ALARA" 
levels  of  radioactive  materials  in  light- 
water-cooled  nuclear  power  reactor 
effluents  and  are  in  Appendix  I  to  10 
CFR  Part  50.  One  of  the  criteria  for 
ALARA  is  that  additional  equipment  for 
effluent  reduction  and  control  must  be 
added  if  the  reduction  in  the  collective 
(population)  dose  (person-rem)  afforded 
by  the  control  equipment  multiplied  by 
the  worth  of  exposure  reduction  ($1,000 
per  person-rem  reduced)  would  exceed 
the  cost  of  adding  this  technology. 

The  estimated  population  doses 
associated  with  tritium  releases  from 
light-water  reactor  (LWR)  effluents  in 
1981  ranged  between  1.1  x  10"'  person- 
rem  to  3.4  person-rem  at  individual  LWR 
sites  (6).  The  total  for  all  reactor  sites 
was  8.3  person-rem.  This  means  that, 
using  the  Appendix  I  criterion  of  $1,000 
per  person-rem  reduced,  expenditures 
for  tritium  control  up  to  $3,400  per  year 
maximum  per  reactor  might  be  justified. 
The  maximum  total  cost  for  all  plants 
that  could  be  justified  would  be  $8,300 
(8.3  person-rem  xSl.OOO  per  person-rem). 
The  average  justifiable  cost  per  plant 
would  be  around  $100.  The  processing  of 
in-plant  liquid  and  effluent  streams 
containing  tritium  may  entail  handling 
tens  of  thousands  of  gallons  of  liquids. 
There  is  no  demonstrated  separation 
technology  that  could  concentrate  and 


separate  tritium  and  deuterium  from  this 
volume  of  liquid  for  a  hundred  dollars  or 
less.  Therefore,  the  NRC  concludes  that 
the  petitioner's  request  to  require  a 
reduction  in  tritium  levels  in  waters 
circulating  in  and  around  reactor  plants 
is  not  "reasonably  achievable"  under 
the  Commission's  established  criteria  in 
Appendix  I  to  40  CPU  Part  50. 

The  application  of  the  one  part  in  ten 
thousand  (by  weight:  1:10,000)  ratio  to 
tritium  would,  as  one  of  the  public 
commenters  noted,  result  in  reactor 
coolant  tritium  concentrations  which 
greatly  exceed  those  that  could  be 
tolerated  without  excessive  dose  to 
plant  workers.  A  tritium-to-hydrogen 
ratio  of  1:10,000  by  weight  corresponds 
to  a  tritium  activity  concentration  of 
approximately  one  curie  per  gram  (or 
per  milliliter)  which  ia  equivalent  to 
1,000  curies  per  liter  of  water.  Although 
it  would  be  almost  impossible  to  reach 
such  concentrations  in  a  light-water 
reactor,  such  a  limit  could  not  be 
tolerated  for  tritium  because  of  worker 
protection  considerations.  Therefore,  the 
portion  of  the  petition  requesting  the 
NRC  to  adopt  this  liniit  for  tritium  is 
unacceptable.  1 

The  petitioner  also  requested  that: 

In  no  case  should  the  reintroduction  of 
contaminated  water  produced  by  the 
recombination  of  molecular  hydrogen  and 
oxygen  in  the  plant  be  permitted. 

Hydrogen  and  oxygen  gases  are 
producted  in  normal  reactor  operation 
by  the  radiolytic  (radiation-induced) 
decomposition  in  water.  The  purpose  of 
the  petitioner's  request  would  be  to  keep 
tritium-contaminated  hydrogen  gas  from 
mixing  with  the  large  volume  of  water 
within  the  plant.  These  gases  are 
potentially  explosive  and  can  represent 
a  significant  portion  of  the  total  quantity 
of  radioactive  waste  gases  produced. 
Controlled  recombination  of  these  gases 
back  into  water  reduces  not  only  the 
potential  explosive  htzard,  but  also  the 
volume  of  the  gaseous  wastes  which 
have  to  be  stored  and  treated.  The 
volume  reduction  resulting  from 
recombination  of  hydrogen  and  oxygen 
permits  longer  in-plant  holdup  of 
radioactive  waste  gases,  longer  periods 
of  radioactive  decay  and,  consequently, 
results  in  lower  radiation  doses  from 
gaseous  effluents.  Because  the 
elimination  of  recombiners  could  have 
an  adverse  impact  on  the  potential 
safety  of  reactor  systems,  would  have 
adverse  impacts  on  waste  gas  holdup 
times  and  would  increase  offsite 
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radiation  doses,  and  cannot  be  justified 
solely  on  the  potential  reduction  of  the 
already-low  doses  from  tritium,  the  NRC 
also  denies  this  aspect  of  the  petition. 

Basis  for  Denial 

The  NRC  denies  the  petitioner's 
request  to  establish  limits  on  the 
deuterium  and  tritium  concentrations  in 
reactor  coolants  on  the  basis  that:  (1) 
reductions  in  the  deuterium  levels  would 
not  necessarily  produce  corresponding 
reductions  in  tritium  production.  (2) 
tritium  in  the  coolant  of  operating  light- 
water  reactors  already  is  at  or  beneath 
the  numerical  limits  requested  by  the 
petitioner  and  (3)  the  associated  tritium 
releases  from  nuclear  power  plants  are 
already  "as  low  as  is  reasonably 
achievable."  The  request  not  to  permit 
hydrogen  and  oxygen  recombination  is 
also  denied  because  this  recombination 
is  desirable  both  for  safety  reasons  and 
for  reducing  the  levels  of  gaseous 
radioactive  releases.  Therefore,  the 
petition  is  denied. 
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Dated  at  Bethesda,  MD  this  20th  day  of 
October  1986. 

For  the  Nuclear  Regulatory  Commission, 
Victor  Stello.  Jr., 

Executive  Director  for  Operations. 
(FR  Doc.  86-25769  Filed  11-13-66;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5,  and  7 

[Notice  No.  61 1;  Ref:  Notice  Nos.  362  and 
600] 

Use  of  the  Word  "Light"  (Ute)  in  the 
Labeling  and  Advertising  of  Wine, 
DistHled  Spirits,  and  Malt  Beverages; 
Reopening  of  Comment  Period 

AOENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Reopening  of  comment  period. 


SUMMARY:  This  notice  reopens  the 
comment  period  for  Notice  No.  600  (51 
FR  28836.  August  12, 1986).  Notice  No. 
600  proposed  regulations  addressing  the 
use  of  the  word  "light"  (lite)  in  the 
labeling  and  advertising  of  wine, 
distilled  spirits,  and  malt  beverages.  The 
proposals  made  include:  (1)  prescribing 
new  regulations;  (2)  amending  current 
regulations;  (3)  incorporating  and/or 
modifying  prior  ATF  decisions  on 
labeling  and  advertising  matters  issued 
as  rulings,  specifically  ATF  Rul.  80-3. 
A.T.F.  Q.B.  1980-2. 13.  into  the 
regulations;  (4)  incorporating  other  ATF 
policies  into  the  regulations;  and  (5) 
incorporating  into  the  regulations  ATF 
Rul.  84-1.  A.T.F.  Q.B.  1984-2.  35.  dealing 
with  low  or  reduced  alcohol  malt 
beverages. 

If  adopted,  the  proposals  would 
provide  a  concise  meaning  to  the  word 
"light"  (lite).  This,  in  turn,  would  provide 
industry  with  guidelines  on  the  use  of 
these  terms  and  would  minimize 
consumer  confusion  in  this  complex 
area. 

The  comment  period  is  being 
reopened  based  on  requests  from  the 
Wine  Institute  and  others. 
DATE:  Comments  must  be  received  on  or 
before  December  31, 1986. 
ADDRESS:  Send  written  comments  to: 
Chief.  FAA.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  P.O.  Box  385.  Washington,  DC 
20044-0385.  Attn:  Notice  No.  600. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta,  FAA.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20226  (202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  12, 1986,  ATF  published 
Notice  No.  600.  proposing  regulations 
addressing  the  use  of  the  word  "light" 
(lite)  in  the  labeling  and  advertising  of 


alcoholic  beverages,  as  well  as 
proposing  regulations  on  use  of  the 
terms  "low  alcohol"  and  "reduced 
alcohol"  in  the  labeling  and  adevertising 
of  malt  beverages.  Use  of  the  word 
"light"  (lite)  was  previously  addressed, 
to  a  limited  extent,  in  Notice  No.  362 
(December  19. 1980,  45  FR  83530). 

ATF  has  received  a  written  request 
from  the  Wine  Institute  (on  behalf  of  the 
530  wineries  and  many  grapegrowers 
who  comprise  the  Wine  Institute)  for 
additional  time  to  gather  data  and 
formulate  their  comments.  ATF  has  also 
received  verbal  inquiries  for  additional 
time  from  other  interested  parties, 
representing  both  domestic  and  foreign 
interests,  who  are  directly  impacted  by 
issues  raised  in  Notice  No.  600. 

Therefore,  the  comment  period  is 
being  reopened,  until  December  31. 1986. 

Disclosure 

Copies  of  this  notice.  Notice  No.  600. 
and  the  written  comments  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Reading 
Room.  Disclosure  Branch,  Room  4406. 
Ariel  Rios  Federal  Building,  1200 
Pennsylvania  Avenue.  NW,  Washington. 
DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta,  FAA.  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  contained  in  section  5  of  the 
Federal  Alcohol  Administration  Act,  49 
Stat.  981,  as  amended,  27  U.S.C.  205. 

Signed:  November  10. 1986. 
Stephen  E.  Higgins, 

Director. 

|FR  Doc.  86-25735  Filed  11-12-86;  9:41  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

(A-2-FRL-3110-2;  Region  II  Docket  No.  57] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Revision  to 
Section  107  Attainment  Status 
Designations  for  New  Yoric  State 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  announces  the 
Environmental  Protection  Agency's 
(EPA's)  proposed  approval  of  a  request 
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from  New  York  State  to  revise  the  air 
quality  destgnation  of  the  Village  of  East 
Syracuse  and  certain  other  areas  in  the 
City  of  Syracuse  with  respect  to 
attainment  of  the  suspended  particulate 
matter  national  ambient  air  quality 
standards.  If  this  proposal  is  approved, 
portions  of  Syracuse  and  the  Village  of 
East  Syracuse  will  be  designated  as 
"better  than  national  standards"  with 
respect  to  particulate  matter.  Such 
designations  are  required  by  section 
107(d)  of  the  Clean  Air  Act  and  may  be 
revised  at  the  request  of  a  state. 
DATE:  Comments  must  be  received  on  or 
before  December  15. 1986. 
AOORBSSHS:  All  comments  should  be 
addressed  to:  Christopher  J.  Daggett, 
Regional  Administrator.  Environmental 
Protection  Agency.  Region  II  Office.  26 
Federal  Haza.  New  York,  New  York. 
10278. 

Copies  of  the  proposals  submitted  by 
New  Yoric  State  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  addresses: 
Environmental  Protection  Agency.  Air 

Programs  Branch.  Room  1005,  26 

Federal  Plaza.  New  York.  New  York 

10278 
New  York  State  Department  of 

Environmental  Conservation,  Division 

of  Air.  50  Wolf  Road.  Albany.  New 

York  12233. 
FOU  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency.  Region  II  Office.  28  Federal 
Plaza,  New  York.  New  York  10278.  (2121 
264-2517. 

8lff>PLEMEl«TARY  INFORMATION:  Section 
107(d)  of  the  Clean  Air  Act  directed 
each  state  to  submit  to  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  a  list,  covering 
all  areas  within  the  state,  of  attainment 
status  designations  with  respect  to  the 
national  ambient  air  quahty  standards. 
EPA  received  such  designations  from 
the  states  and  promulgated  them  on 
March  3, 1978  (43  FR  8962).  As 
authorized  by  the  Clean  Air  Act.  these 
designations  have  been  revised  from 
time  to  time  at  a  state's  request. 

EPA's  Review  Criteria 

EPA  has  summarized  its  policy  on 
TSP  redesignations  in  a  memorandum  of 
April  21. 1983  from  Sheldon  Meyers, 
former  Director  of  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS).  and  a  memorandum  of 
September  30, 1985  from  Gerald  Emison, 
current  Director  of  OAQPS.  The  policy 
generally  requires  eight  quarters  (two 
years)  of  monitoring  data  showing  no 
violations  and.  for  areas  having  an  EPA- 
approved.  full  Part  D  control  strategy, 
evidence  that  the  strategy  has  been 


implemented.  The  most  recent  four 
quarters  of  monitoring  data  may  be  used 
if  dispersion  modeling  shows  that  the 
SIP  strategy  is  sound  and  if  actual 
enforceable  emission  reductions  have 
occurred. 

State  Submittals  and  EPA's  Review 
Findings 

On  March  7, 1985  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  submitted  a 
request  to  revise  its  air  quahty 
designations  with  respect  to  the 
secondary  suspended  particulate  matter 
(TSP)  standard  for  certain  areas  in 
Syracuse  and  the  Village  of  East 
Syracuse  to  "better  than  national 
standard"  (i.e..  attainment).  This  request 
was  supplemented  with  additional 
information  on  April  3  and  June  20, 1985. 
The  area  is  currently  designated  as 
"does  not  meet  secondary  standard". 
The  specific  areas  mentioned  in  the 
State  proposals  are  listed  in  Table  1.  as 
follows: 


Table  1  —State  Proposal 

Area 

present 

Prooosad 

dasignanon 

designation 

Central  AQCfl: 

Portion  of 

Does  not  meet 
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Syracuse 
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(southwest  ol 

Staadard. 

the  Barge 

Canal, 

nontrmettol 

Bear  Street. 

northeast  o( 

1-690  and 

southeesi  ot 

Onondaga 

Lake). 

Remainder  o( 

Does  not  meet 

Better  than 

Syracuse. 

Secondary 

National 

Standard 

Standards 

Village  of  East 

Does  not  meet 

Belter  than 

Syracuse. 

Seoendary 

Naliontf 

Standard 

Standards 

The  State  requested  that  EPA 
redesignate  certain  portions  of  the  City 
of  Syracuse  and  the  Village  of  East 
Syracuse  from  nonattainment  to 
attainment.  The  four  areas  of  the 
Syracuse  Metropolitan  area  are:  (1)  The 
area  north  and  slightly  to  the  west  of  the 
Syracuse  Central  Business  District,  (2) 
the  Central  Business  District  of 
Syracuse.  (3)  the  area  between  the 
Syracuse  Central  Business  District  and 
the  southeast  coast  of  Onondaga  Lake, 
and  (4)  the  Village  of  East  Syracuse. 

Each  of  the  areas  just  described  have 
met  all  EPA  criteria  for  redesignation 
through  air  monitoring  or  modeling 
demonstrations  and  by  having  an  EPA 
fully  approved,  implemented  State 
Implementation  Plan.  In  each  area,  there 
is  also  at  least  eight  complete  quarters 
of  the  most  recent  air  quality  data  which 
show  attainment  of  the  secondary 
particulate  matter  ambient  air  standard. 
Further,  all  point  source  emissions 


comply  with  the  stack  height  regulations 
promulgated  by  EPA  on  July  8, 1985  (50 
FR  27892).  Control  strategies  which  have 
been  applied  in  each  of  the  areas 
proposed  for  redesignation  are  well- 
documented  in  the  SIP.  These  include 
enforceable  emission  reductions  at  three 
major  industrial  facilities  in 
metropolitan  Syracuse,  and 
implementation  of  the  Federal  Motor 
Vehicle  Control  Program. 

In  the  Central  Business  District,  an 
additional  reduction  in  emissions  was 
provided  by  the  results  of  a  revised  fuel 
survey  completed  in  January  1980.  This 
revised  inventory  produced  a  reduction 
in  fuel  emissions  of  106  tons/year,  from 
previous  emissions  estimates  for  the 
year  1978.  This  reduction  alone  insured 
attainment  of  all  the  applicable  air 
quality  standards.  This  new  survey  is 
considered  more  accurate  than  previous 
estimates,  because  it  is  based  on  an 
actual  building  by  building  survey. 

EPA's  Proposed  Action 

Today.  EPA  is  proposing  to  approve 
the  State's  request  to  redesignate  the 
Village  of  East  Syracuse  and  much  of 
Syracuse  to  "better  than  national 
standards"  with  respect  to  particulate 
matter.  EPA's  proposed  approval  of  the 
State's  redesignation  fequest  is  based  on 
its  meeting  the  requirements  of  section 
107  and  301  of  the  Clean  Air  Act  and 
applicable  EPA  guidelines. 

Interested  persons  are  invited  to 
comment  on  the  proposal  and  on 
whether  it  meets  Clean  Air  Act 
requirements.  Comments  received  by 
December  15. 1986,  will  be  considered  in 
EPA's  final  decision.  All  comments 
received  will  be  available  for  inspection 
at  the  Region  II  office  of  EPA.  at  26 
Federal  Plaza.  Room  1005.  New  York. 
New  York  10278. 

Under  5  U.S.C.  section  605(b).  the 
Administrator  has  certified  that  this 
redesignation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  December  16. 19B5. 

Christopher ).  Daggett,     I 

Regional  Administrator.  Environmental 
Protection  Agency. 
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Editorial  note.— This  doconient  *cas 
received  at  the  Office  of  the  Federal  Register 
on  November  10, 1988. 

[FR  Doc.  86-25716  FUed  11-13-86;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Nol  «6-411,  flM-5462] 

Radio  Broadcasting  Services;  Liberty, 

AGENCY:  Federal  Communicatioiw 

Commission. 

ACTION:  Proposed  rale. 


SUMMARY:  This  document  requests 
comments  on  a  petitioR  by  Trinity  River 
Valley  Broadcastiag  Co.,  peopo^ttg  the 
allotment  of  Channel  264C2  to  Liberty, 
Texas,  as  that  community's  first  FM 
service.  A  site  restriction  of  27.0 
kilometers  (18.7  miles)  east  of  the  city  is 
required. 

dates:  Comments  must  be  filed  on  or 
before  December  26, 1986.  and  reply 
comments  on  or  before  January  12. 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  fiKng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Trinity  River 
Valley  Broadcasting  Co.,  517  Travis, 
Uberty,  Texas  77575  (petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-111,  adopted  Octobers,  1986,  and 
released  November  5. 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140. 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  198Q  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjecte  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commisston. 
Charles  ScboK, 

Cfii'ef.  Policy  and  Rules  Division,  Mass  Media 
BureatL 

[FR  Doc.  86-25725  Filed  11-13-86:  8:45  am] 
BIUJN6  CODE  67n-01-M 


47  CFR  Part  73 

[MM  Docket  Mo.  86-409.  RM-53S7) 

Rwfio  Broadcasting  Services:  Panama 
CIty.FL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Bay  Media, 
Inc.  proposing  to  substitute  Channel 
290C2  for  Channel  292A  at  Panama  City. 
Florida,  and  to  modify  the  license  for 
Station  WLW(FM)  accordiBgly,  at  the 
request  of  the  licensee. 
DATES:  CoBmtents  must  be  filed  on  or 
before  December  26. 1986.  and  reply 
coEunents  on  or  before  January  12. 1987. 
ADDRESS:  Federal  Comraoiiications 
Commission,  Washington.  DC  20554. 
In  addition  to  filing  comraent*  with 
the  FCC.  interested  parties  should  serve 
the  petitioners,  or  their  comsd  or 
consultant,  as  follows:  Heidi  P.  Sanchez, 
Fly,  Shuebruk,  Gaguine,  Boras  and 
Braun,  1211  Connecticut  Avenue,  NW.. 
Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  (202)  634-6530,  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-409,  adopted  October  9, 1986,  and 
released  November  5. 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspectiiH)  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcriptipn  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  a  47  CFR  Part  73 

Radio  broadcasting. 

Federal  CoinBiimications  Comraistion. 

ChariaaScbott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  86-25722  Filed  11-13-86;  8:45  am] 

BIUJNO  CODE  STIZ-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  86-416,  RM-5112I 

Radio  Broadcasting  Services;  Keokuk. 
lA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  W. 
Russell  Withers,  Jr.  proposing  the 
substitution  of  Class  C2  FM  Channel  290 
for  Channel  237A  at  Keokuk,  Iowa,  and 
modification  of  the  Class  A  license  for 
Station  KOKX(FM).  The  proposed 
allotment  could  provide  Keokuk  with  its 
first  wide  coverage  Class  C2  FM  station. 
DATES:  Comments  must  be  filed  an  or 
before  £>ecember  29, 1986,  and  reply 
comments  on  or  before  January  13, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  cotmsel  or 
consultant,  as  follows:  William  P. 
Bemton,  Esq.,  1875  Eye  Street,  NW., 
Suite  1050,  Washington.  DC  20006 
(Counsel  for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston,  (202)  634-653a  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-416,  adopted  October  15, 1986,  and 
released  November  6, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  19T9  M 
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Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Charles  Schott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|FR  Doc.  86-25728  Filed  11-13-86;  8:45  am) 

BaUJNQ  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-410,  RM-5428  and  5469] 

Radio  Broadcasting  Services; 
Columl>ia,  MO 

AQENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  two  separate  petitions  for 
rule  making.  Gail  C.  Mooney  requests 
that  Channel  223A  be  allocated  to 
Columbia,  Missouri,  and  George  Thomas 
proposes  the  allotment  of  FM  Channel 
230A  to  Columbia.  A  site  restriction  8.8 
kilometers  (5.5  miles)  northwest  of  the 
community  is  required  for  the  allotment 
of  Channel  223A,  and  the  allocation  of 
Channel  230A  is  conditioned  on  the  final 
approval  for  a  construction  permit  to 
allow  Station  KSD-FM.  St.  Louis. 
Missouri,  to  operate  as  a  full  Class  C 
facility.  The  allotments  could  provide  a 
fourth  and  fifth  commercial  broadcast 
service  to  Columbia. 
DATES:  Comments  must  be  filed  on  or 
before  December  26, 1986,  and  reply 
comments  on  or  before  January  12, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 


the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  George  Thomas. 
1401  Paris  Road,  Columbia,  MO  65201 
(Petitioner  for  Channel  230A);  Gail  C. 
Mooney,  1501-212  Vandiver,  Columbia. 
MO  65202  (Petitioner  for  Channel  223A). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  (202)  634-6530  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-410,  adopted  October  9, 1986.  and 
released  November  5, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Charles  Schott, 

Chief,  Policy  and  Rules  Division  Mass  Media 
Bureau. 

[PR  Doc.  86-25724  Filed  11-13-86:  8:45  am) 

WLUNO  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-415,  RM-5373J 

Radio  Broadcasting  Services;  Conway, 
NH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Pemigewasset  Broadcasters,  Inc. 
proposing  the  allocation  of  Channel 
283A  to  Conway,  New  Hampshire,  as 
the  community's  second  local  FM 


service.  A  site  restriction  of  4.2 
kilometers  (2.6  miles)  southeast  is 
required  to  avoid  a  short-spacing  to 
Station  CFNI-FM.  Channel  284A. 
Coaticook,  Quebec,  Canada. 

DATES:  Comments  must  be  filed  on  or 
before  December  29, 1086,  and  reply 
comments  on  or  before  January  13. 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  (In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  their  counsel  or  consultant, 
as  follows:  Marvin  Rosenberg,  Esq.. 
Thomas  S.  Walsh,  Esq.,  Fletcher,  Heald 
&  Hildreth,  1225  Connecticut  Avenue, 
NW.,  Suite  400,  Washington,  DC  20036 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-415,  adopted  October  7, 1986,  and 
released  November  6, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief  Policy  and  Rules.  Division,  Mass 
Media  Bureau. 

[FR  Doc.  86-25726  Filed  11-13-86;  8:45  am) 

BILLING  COOE  6712-01-M 
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47  CFR  Part  73 

{MM  Docket  No.  86-418.  RM-S494] 

Radio  Broadcasting  Senrlcea,  Bedford, 
PA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rale. 


SUMMAfm  The  Commission  proposes  to 
allocate  Channel  298A  to  Bedford, 
Pennsylvania,  as  the  community's 
second  local  FM  service,  at  tfie  reqnest 
of  Cessna  Commimications,  Inc.  Tlie 
channel  can  be  allocated  without  the 
imposition  of  a  site  restriction.  Canadian 
concurrence  is  required. 
dates:  Comments  must  be  filed  on  or 
before  December  29, 1986.  and  reply 
comments  on  or  before  January  13, 1987. 
ADDRESS:  Federal  CommuiucMiens 
Commission,  Washington,  DC  20554. 
In  additkm  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Robert  A. 
Marmet,  Esq.,  Harold  K.  McCombs,  Jr. 
Esq.  Marmet  &  McCombs  Professiooal 
Corp.,  1822  Jefferson  Place,  NW., 
Washmgton,  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATKJH  CONTACT: 

Leshe  K.  Shapiro,  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPLEMENTARY  MiraRMATMMl:  This  is  a 
summary  of  the  ConmiigsiaB's  Notice  of 
Proposed  Rule  Making.  VBrf  Docket  Na 
86-418.  adopted  October  15.  ISM,  aad 
released  November  6, 19a&  The  i^  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  Aii^B 
normal  business  hours  in  the  PCX 
Dockets  foanch  (Room  2da\,  1919  M 
Street,  NW.,  Washingtrai,  DC  The 
complete  text  of  this  decisioB  m^  also 
be  purchased  from  the  Co^miasion's 
copy  contractOTs.  IntematioittI 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiHty  Act  of  1980  do  sot  apply  to 
this  proceeding. 

Members  of  the  pubbc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  natter  is 
no  longer  subject  to  Coraraisnon 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  roles  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  commraits.  See  47  CFR 
1.415  and  1.420. 


List  vf  Subjecto  IB  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CkmuiimicatiaDfl  CoiBniaBioa. 
CharinScbott 

Chxf.  Pohcy  and  Rules  Dhrison,  Mags  Medio 
Bureau. 

[FR  Doc.  86-25729  Filed  11-13-88;  8:45  am] 

BILUNO  CODE  6rt».«1-M 


47  CFR  Part  73 

[MM  Docket  No.  86-4f3.  RM-55fO] 

Radio  Broadcasting  Services;  State 
Coilege  and  University  Parfc,  PA 

agency:  Federal  Comntunications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commisnoa  proposes  to 
allocate  Channel  233A  to  State  College, 
Pennsylvaaia,  as  the  community's 
second  local  FM  service,  at  the  request 
of  Destiny  Comraumcaiioos.  Inc.  The 
channel  can  be  allocated  without  a  site 
restriction.  On  its  o¥vn  motion,  the 
Commission  proposes  to  reallocate 
Channel  244A  to  University  PaA, 
Pennsylvania,  to  reflect  its  actual  use 
there  by  Station  WQWK.  Canadian 
concurrence  in  both  allotments  is 
required. 

DATES:  Comments  must  be  filed  on  or 
before  December  26. 1986,  and  reply 
comments  on  or  before  January  12, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
In  additicQ  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Richard  J.  Hayes, 
Jr.  1359  Black  Meadow  Road, 
Spotsylvania.  Virginia  22553  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  (202)  634-6530,  Mass 
Media  Bureau. 

SUPPLEMENTARY  INTOWBUITIONl  Tbis  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rtrie  Making,  MM  Docket  No. 
88-413,  adopted  September  26. 1988,  and 
released  November  5, 198a  The  full  text 
of  this  Commission  decision  is  available 
for  inspiection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  te  Commission 
consideration  or  court  review,  aQ  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjecte  m  47  CFR  Fart  73: 

Radio  broadcasting. 
Federal  Cornmunications  Commissioii. 
Charles  Scbott 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  86-25723  Filed  11-13-88;  8:45  am) 

BIliJNG  CODE  (/la-OI-H 


47  CFR  Part  73 

[MM  Docket  No.  86-4)4,  RM-5468] 


Radio  Broadcasting 
Wiiliamaport,  PA 


agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  to 
allocate  Channel  236A  to  WiHiamsport. 
PA,  as  the  community's  third  local  FM 
service,  at  the  request  of  Bald  Eagle 
Broadcast  Associates.  Channel  300A,  as 
originally  proposed  by  Bald  Eagle, 
would  conflict  with  a  pending  request  to 
allocate  Channel  300B1  at  Newberry.  PA 
(RM-5374).  Canadian  concurrence  is 
required  since  WiUiamsport  is  located 
within  320  kilometers  of  the  U.S.- 
Canada border. 

DATES:  Comments  must  be  filed  on  or 
before  December  29, 1986.  and  reply 
comments  on  or  before  January  13, 1987. 
address:  Federal  Communications 
Commission.  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Faith  A.  Smith, 
Vice  President,  Bald  Eagle  Broadcast 
Associates,  P.O.  Box  1111,  WiHiamsport. 
PA.  17703-1111. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  (202)  634-6530,  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION!  This  is  a 
sunmiary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-414,  adopted  October  9, 1986,  and 
released  November  6, 1986.  The  full  text 
of  this  Commission  decision  is  available 
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for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Charles  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

IFR  Doc.  86-25731  Filed  11-13-86;  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-412,  RM-5491J 

Radio  Broadcasting  Services; 
Coalville,  UT 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  by  Gene 
Guthrie  proposing  the  allotment  of 
Channel  223A  to  Coalville.  Utah,  as  that 
community's  first  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  December  29. 1986,  and  reply 
comments  on  or  before  January  13. 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Robert  L. 
Olender.  Esquire.  Baraff,  Koemer, 
Olender  &  Hochberg,  P.C.  2033  M  Street. 
NW..  Suite  203.  Washington,  DC  20036- 
3355. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-412,  adopted  October  6. 1986,  and 
released  November  6, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Charles  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

|FR  Doc.  86-25727  Filed  11-13-88;  8:45  am) 
BILUNG  CODE  6712-01-M 


47  CFR  Part  73    | 

[MM  Docket  No.  86>406;  FCC  86-454] 

Proposed  Amendment  or  Elimination 
of  the  Main  Studio  Location  and 
Origination  Rules  for  Radio  and 
Television  Broadcast  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  proposes  to 
amend  Part  73  of  its  Rules  to  modify  or 
eliminate  rules  requiring  the  main  studio 
of  an  AM  and  FM  radio  or  television 
Station  to  be  located  in  the  station's 
community  of  license  and  requiring 
more  than  50  percent  of  that  station's 
non-netv^ork  programming  to  originate 
from  its  main  studio  or  from  another 
point  in  its  community  of  license. 
DATE:  Comments  are  due  on  or  before 
December  22. 1988,  and  reply  comments 
are  due  on  or  before  January  6. 1987. 


ADDRESS:  Federal  Communications 
Commission,  Washii^gton,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  L  Haines,  Policy  and  Rules 
Division.  Mass  Media  Bureau.  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Makii\g  in  MM  Docket 
No.  86-406,  adopted  October  16, 1986. 
and  released  October  30. 1986. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC,  20037 
(202)  857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Arizona  Justice  Committee 
("the  Committee"),  and  ad  hoc  group  of 
radio  licensees,  filed  a  Petition  for  Rule 
Making  on  June  11. 19B6.  urging  that  the 
FCC  propose  modification  of  the  main 
studio  and  program  origination  rules 
(§§  73.1125  and  73.1130  of  the 
Commissions  Rules,  respectively),  as 
they  pertain  to  radio  stations.  Currently, 
these  rules  require  the  location  of  a 
radio  or  television  broadcast  station's 
main  studio  in  its  community  of  license, 
and  origination  of  over  50  percent  of  a 
station's  non-network  programming 
from  that  studio  or  from  elsewhere 
within  the  community  of  license.  The 
Committee  claimed  that  these  rules  are 
outdated,  unnecessary,  and  detrimental 
to  providing  the  best  service  to  the 
listening  public,  and  suggested  the 
replacement  of  these  rules  with  the 
requirement  that  the  main  studio  of  a 
radio  station  be  located  within  the 
station's  service  area,  and  the 
elimination  of  the  studio  origination  rule 
for  radio  stations. 

2.  The  Commission  agrees  that  these 
rules  should  be  reexamined.  These  rules 
were  originally  enacted  over  thirty-five 
years  ago  because  the  Commission  felt 
that  local  self-expression  would  be 
furthered  by  requiring  the  main  studio  of 
a  radio  or  television  broadcast  station  to 
be  located  in  its  community  of  license 
and  by  requiring  the  origination  of 
programming  from  that  studio.  However, 
the  continued  relevance  of  these  rules  is 
questionable  in  light  of  current 
regulatory  policies  and  broadcast 
station  operations.  Specifically, 
technical  advances  in  the  production 
and  transmission  of  programming  have 
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eroded  the  role  of  a  main  studio  and  of 
studio  origination,  since  remote  facilities 
and  satellite  transmission  capability 
effectively  allow  origination  to  occur 
from  anywhere.  Further,  it  is  uncertain 
whether  the  presence  of  a  main  studio  in 
the  community  of  license  actually 
increases  communication  between  a 
station  and  its  audience.  There  also  may 
be  substantial  licensee  compliance  costs 
associated  with  these  rules.  Finally,  the 
logic  of  these  rules  is  contrary  to  the 
Commission's  regulatory  posture  that 
broadcast  station  licensees  will  continue 
to  serve  their  audiences  without 
intrusive  programming-related  rules  to 
tie  them  to  their  communities  of  license. 

3.  Therefore,  in  the  interest  of  a 
consistent  and  comprehensive 
reevaluation  of  these  rules,  the 
Commission  requests  comments  on 
proposals,  for  both  radio  and  television 
broadcast  stations:  (1)  To  amend  the 
main  studio  rule  to  allow  a  broadcast 


station  to  locate  its  main  studio  within 
its  city  grade  contour  (for  AM  radio,  the 
5  millivolt  per  meter  contour),  or  within 
its  Grade  B  contour  (for  AM  radio,  the  1 
millivolt  per  meter  contour);  or  (2)  to 
eliminate  the  main  studio  rule;  and  (3)  to 
eliminate  the  studio  origination  rule. 

4.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commission's  Rules,  47 
CFR  §  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

5.  This  proceeding  suggests  proposals 
which  may  significantly  impact  on  small 
entities.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  USC  §  603  et 
seq.,  public  comment  is  requested  on  the 
initial  regulatory  flexibility  analysis  set 
out  in  the  Commission's  complete 
decision. 

6.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  propose  no  new  or  modified 


information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  December  22, 
1986,  and  reply  comments  on  or  before 
January  6, 1987.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcast  services. 
Federal  Communications  Commission. 
Wiiliam  J.  Tricarico, 
Secretary. 

|FR  Doc.  86-25733  Filed  11-13-86;  8:45  am) 
BILUNG  CODE  6712-01-M 
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authority,  filing  of  petitions  and 
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of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

1987  National  Marlceting  Quota  and 
1987  Price  Support  Level  for  Flue- 
Cured  Tobacco 

Correction 

In  FR  Doc.  86-24701,  beginning  on 
page  39768.  in  the  issue  of  Friday, 
October  31, 1986,  make  the  following 
corrections: 

On  page  39771.  second  and  third 
columns,  in  "Appendix  Table  1"  under 
the  Item  "Exports  (Reported)"  in  the 
entry  "463.0"  remove  footnote  4  and  add 
footnote  4  to  the  entry  "435.0";  on  the 
same  line  remove  footnote  5  from  the 
entry  "456.0"  and  add  footnote  5  to  the 
entry  "470.0". 

On  the  same  page,  same  table,  in  the 
last  line,  "Exports",  remove  footnote  6 
from  the  entry  "75.5"  and  add  footnote  6 
to  the  entry  for  "137.1". 

On  the  same  page,  the  FR  Doc.  No. 
should  read  "86-24701". 

MIXING  CODE  1S05-01-M 


Soil  Conservation  Service 

Wayne  County  Agricultural  Society 
l*lood  Prevention  and  Drainage  RC&D 
Measure,  Wayne  County,  PA 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


summary:  Pursuant  to  section  102(2KC) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 


U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Wayne  County  Agricultural  Society 
Flood  Prevention  and  Drainage  RC&D 
Measure  in  Wayne  County, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  H.  Olson,  State 
Conservationist,  Soil  Conservation 
Service,  Federal  Building,  228  Walnut 
Street,  Harrisburg,  Pennsylvania  17108, 
telephone  (717)  782-4453. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  ornational  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  James  H.  Olson,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention  and  internal  drainage.  The 
planned  works  of  improvement  include 
5,400  feet  of  surface  drainage,  3,220  feet 
of  subsurface  drain,  and  five  water 
control  structures. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties,  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
James  H.  Olson. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  December  15, 1985. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No., 
10.901— Resource  Conservation  and 
Development  Program — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials.) 

Dated:  November  6, 1986. 
lames  H.  Olson, 
State  Conservationist 
[FR  Doc.  86-25667  Filed  11-13-66;  8:45  am] 

BILLING  CODE  3410-ie-ii 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee  on  Arms 
Control  and  Disarmament;  Closed 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  annoimces  the  following 
meeting: 

Name:  General  Adviiory  Committee  on 
Arms  Control  and  Disarmament 

Date:  November  19, 1988 

Time:  9:15  am 

Place:  State  Department  Building. 
Washington,  DC 

Type  of  Meeting:  Closed 

Contact  Person:  William  B.  Staples, 
Executive  Secretary.  U.S.  Arms 
Control  and  Disarmament  Agency. 
Room  5933,  Washington,  DC  20451. 
(202)  647-8478 

Purpose  of  Advisory  Committee:  To 
advise  the  Director  of  the  U.S.  Arms 
Control  and  Disarmament  Agency  on 
arms  control  and  disarmament  policy 
and  activities,  and  from  time  to  time 
to  advise  the  President  and  the 
Secretary  of  State  respecting  matters 
affecting  arms  control,  disarmament, 
and  world  peace. 

Agenda:  Will  present  the  following 
discussions  and  presentations: 

November  19 

AM — Discuss  the  status  of  the  Geneva 
negotiations  and  Strategic  Defense 
Initiative. 

PM — Discuss  Verification  and  Non- 
Compliance,  Multilateral  and  Non- 
Proliferation  issues. 

Reason  for  Closing:  The  GAC  members 
will  be  reviewing  and  discussing 
matters  specifically  required  by 
Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  Close  Meeting:  The  closing 
of  this  meeting  is  in  accordance  with  a 
determination  by  the  Director  of  the 
U.S.  Arms  Control  and  Disarmament 
Agency  dated  November  12, 1986, 
made  pursuant  to  the  provisions  of 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  as  amended. 

Reason  for  Late  Notice:  Because  of 
recent  developments  regarding  arms 
control  issues,  it  was  determined  that 
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a  GAC  meeting  should  be  held  on 
short  notice. 
William  J.  Montgomery, 

Committee  Management  Officer. 

|FR  Doc.  86-25852  Filed  11-13-86;  8:45  am] 

BILLING  CODE  6820-32-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Bicycle  Speedometers  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration; 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  three  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  ]apan.  The  review 
covers  eighteen  manufacturers  and/or 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  November 
1, 1984  through  October  31, 1985.  The 
review  indicates  the  existence  of 
dumping  margins  for  certain  firms 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  One  firm  failed  to  respond 
to  our  questionnaire.  As  a  result,  for  that 
firm  we  used  the  best  information 
available  for  assessment  and 
antidumping  duty  cash  deposit 
purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  14, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Fargo  or  Linnea  Bucher,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  13. 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  PR 
24426)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  Japan  (37  PR  24826, 
November  22, 1972).  We  received 
requests  for  an  administrative  review 
from  the  petitioner  and  three 


respondents  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations.  We  subsequently  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
December  13, 1985  (50  PR  50933). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers  from 
Japan,  currently  classifiable  under  items 
711.9300,  711.9820  and  732.4200  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  eighteen 
manufacturers  and/or  exporters  of 
Japanese  bicycle  speedometers  to  the 
United  States  and  the  period  November 
1. 1984  through  October  31. 1985.  Mitsui 
and  Co.  failed  to  respond  to  the 
Department's  antidumping 
questionnaire.  The  Department  used  the 
best  information  available  for 
assessment  and  estimated  antidumping 
duty  cash  deposit  purposes  for  that  firm. 
The  best  information  available  is  the 
highest  rate  for  any  responding  firm 
with  shipments  in  this  review. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESP"),  both  as 
defined  in  section  772  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act"),  as 
appropriate.  Purchase  price  was  based 
on  the  f.o.b.  or  c.i.f.  packed,  delivered 
price  to  either  the  first  unrelated 
purchaser  in  the  United  States  or 
unrelated  Japanese  trading  company  for 
export  to  the  United  States.  ESP  was 
based  on  the  c.i.f.  packed,  delivered 
price  to  the  first  unrelated  purchaser  in 
the  United  States.  We  made 
adjustments,  where  applicable,  for 
foreign  and  U.S.  inland  freight,  ocean 
freight,  marine  insurance.  U.S.  Customs 
duties,  brokerage  and  handling  charges, 
and  in  ESP  calculations,  the  U.S. 
subsidiary's  selling  expenses  and  the 
cost  of  parts  and  assembly  added  in  the 
U.S.  No  other  adjustments  were  claimed 
or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price  as 
defined  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  of 
comparison.  Home  market  price  was 
based  on  the  packed,  delivered  price  to 
unrelated  purchasers.  We  made 
adjustments,  where  applicable,  for 
inland  freight,  differences  in  packing 
costs,  differences  in  the  physical 
characteristics  of  the  merchandise,  and 
for  indirect  expenses  to  offset  U.S. 
selling  expenses  for  ESP  calculations. 


No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  November  1, 1984  through 
October  3, 1985: 


Manulaclurar/exparter 


AH  now  finns „ 

A»ahi  Ka*i  M«g.  Co '.Z"Z''I'~""Z 

Asahi  Kaiki  MIg.  Co  /Momi  EiHafprnaa  Co..  Ltd... 

Asitu  Ke*i  DMg.  Co  /N*)pon  Sm*a  Co..  Lid 

Aaah  Ks*i  IMg.  Co./Royri  mduMrwt  LM 

A«ahi  Koki  IMg.  Co./Vagmi  CorporaMn 

A8*i  Kohl  MIg.  CO./NSI  InlatTw^oii^ 

AMhi  Ke*i  M(g.  Co./DweraAad  Pioduc*  Co^ 


Asahi  Keiki  Mtg.  Co./Allegheny  tntenwkonal 

Aiahi  Katu  Mg  Co./Roadnwstar  Cofporakon. 

Tsuytma  MIg.  Co..  Lid 

Tsuyanw  Mtg.  Co..  Lld./Kozaki  Tradmg  Co..  Lid.. 

Tsuyami  MIg.  Co..  Ltd./Yagami  Corporabon 

Tsuyama  MIg.  Co.,  Ltd./Kuwtfiara  Co..  Lid 

Tsuyama  MIg.  Co..  Lld./A8ia  Machmery  Co..  LM 

Tsuyama  MIg.  Co..  Ltd./H  Tano  A  Co..  Ud- 

Tsuyama  Mtg.  Co..  Ltd./Mitsu  A  Co..  Inc 

Tsuyama  Mtg  Co.,  Lid./Stwma  Trading  Co..  Lid. 
Tsuyama  MIg.  Co.,  Ltd./Fuimolo  Tiatkng  Co 


Mwgm 
(perc«m) 


2152 

2152 

'21.52 

•2152 

■2152 

.03 

5.28 

568 

21.52 

0 

.07 

0 

631 

2.34 

0 

0 

2152 

0 

'2152 


'  No  sh<)ments  dunng  the  penod. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearign  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  21 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumpting  duties  based 
on  the  above  margins  shall  be  required 
for  these  firms.  Since  the  margins  for 
Asahi/Yagami  and  Tsuyama  are  less 
than  0.5  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  waives  the  estimated  cash 
deposit  requirements  for  these  firms.  For 
any  shipments  from  the  remaining 
manufacturers  and/or  exporters  not 
covered  by  this  review,  the  cash  deposit 
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will  continue  to  be  at  the  rate  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms  (40  24426,  June  13. 1964). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  October  31. 1985  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
other  previously  reviewed  firm,  a  cash 
deposit  of  21.52  percent  shall  be 
required.  These  desposit  requirements 
and  waivers  are  effective  for  all 
shipments  of  Japanese  bicyle 
speedometers  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  November  10, 198a 
(oMph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  86-25756  Filed  11-13-66;  8:45  am] 

BtLUNG  CODE  3S10-OS-M 


[A-122-005] 

CartxMi  Steel  Bars  and  Structural 
Stnpes  From  Canada 

AQENCV:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  final  results  of 
antidiuiping  duty  administrative  review 
and  revocation  in  part. 


summary:  On  July  1, 1986,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  a  tentative  determination  to 
revoke  in  part  the  antidumping  finding 
on  carbon  steel  bars  and  structural 
shapes  from  Canada.  The  review  covers 
the  only  manufacturer.  Western  Canada 
Steel  Ltd..  of  this  merchandise  exported 
to  the  United  States  covered  by  this 
finding  and  the  period  September  1. 1983 
through  July  1. 1986. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  tentative  determination  revoke  in 
part.  We  received  no  comments.  We 
also  determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  by  Western  Canada  Steel 
Ltd.  during  the  period  September  1. 1985 
tiiroogh  the  date  of  the  tentative 
determination  to  revoke  in  part.  We 
advised  all  interested  parties  that  there 
were  no  shipments  and  we  provided  an 


additional  opportunity  to  comment. 
Again,  we  received  no  comments.  Based 
on  our  analysis,  the  final  results  of  our 
review  are  the  same  as  the  preliminary 
results,  and  we  revoke  the  finding  for 
this  merchandise  manufactured  and 
exported  to  the  United  States  by 
Western  Canada  Steel  Ltd. 
EFFECTIVE  DATE:  November  14, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Forbes  or  John  R.  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1, 1986  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
23803)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  in  part  the 
antidumping  finding  on  carbon  steel 
bars  and  structural  shapes  from  Canada 
produced  by  Western  Canada  Steel  Ltd. 
(29  FR  13319,  September  25, 1964).  We 
began  this  review  under  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  the  respondent. 
Western  Canada  Steel  Ltd..  requested  in 
accordance  with  {  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  have  now 
completed  the  administrative  review  in 
accordance  with  lection  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  carbon  steel  bars,  bars- 
shapes  under  3  inches,  and  structural 
shapes  3  inches  and  over  from  Canada, 
manufactured  by  Western  Canada  Steel 
Ltd.  Such  merchandise  is  currently 
classifiable  under  items  606.8300  and 
609.8000  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  the  only 
manufacturer  of  Canadian  carbon  steel 
bars  and  structural  shapes  exported  to 
the  United  States  covered  by  this 
finding.  Western  Canada  Steel  Ltd.,  and 
the  period  September  1, 1983  through 
July  1, 1986. 

Final  Results  of  the  Review  and 
Revocation  in  Part 

We  gave  intere»ted  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  tentative  determination  to  revoke  in 
part.  We  received  no  comments.  We 
also  determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  by  Western  Canada  Steel 
Ltd.  during  the  period  September  1. 1985 


through  July  1, 1986.  the  date  of  the 
tentative  determination  to  revoke  in 
part.  We  advised  interested  parties  that 
there  were  no  shipments  and  we 
provided  an  additional  opportunity  to 
comment.  Again,  we  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  our  review  are  the  same 
as  those  presented  in  the  preliminary 
results  of  review  with  respect  to 
Wastem  Canada  Steel  Ltd. 

For  the  reasons  set  forth  in  the 
preliminary  results,  we  are  satisfied  that 
there  is  no  likelihood  of  resumption  of 
sales  at  less  than  fair  value  by  Western 
Canada  Steel  Ltd.  Accordingly,  we 
revoke  in  part  the  antidumping  finding 
on  carbon  steel  bars  and  structural 
shapes  from  Canada.  This  partial 
revocation  applies  to  all  unliquidated 
entries  of  this  merchandise 
manufactured  and  exported  by  Western 
Canada  Steel  Ltd.  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  1, 1986.  The  Department  shall 
instruct  the  Customs  Service  not  to 
assess  antidumption  duties  on  all 
appropriate  entries. 

Further,  as  provided  for  in  §  353.48(b) 
of  the  Commerce  Regulations,  for  any 
shipments  from  the  six  remaining  known 
exporters  of  Canadian  carbon  steel  bars 
and  structural  shapes  manufactured  by 
Western  Canada  Steel  Ltd.  not  covered 
by  this  review,  the  cash  deposit  will 
continue  to  be  at  the  rates  published  in 
the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms  (49  FR  45465.  November  16. 1984). 
For  any  shipments  from  a  new  exporter 
of  carbon  steel  bars  and  structural 
shapes  manufactured  by  Western 
Canada  Steel  Ltd..  not  covered  by  this  or 
prior  administrative  reviews,  whose  first 
shipments  occurred  after  July  31, 1986 
and  who  is  unrelated  to  Western 
Canada  Steel  Ltd.  or  any  other 
previously  reviewed  firm,  no  cash 
deposit  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Canadian  carbon  steel 
bars  and  structural  shapes 
manufactured  by  Western  Canada  Steel 
Ltd.  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review,  partial 
revocation,  and  notice  are  in  accordance 
with  sections  751(a)(1)  and  (c)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1)(c)).  and  §§  853.53a  and  353.54 
of  the  Commerce  Regulations  (19  CFR 
353.53a,  353.54). 
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Dated:  November  7. 1986. 
GUbert  B.  Kaplan, 

Deputy  Assistant  Secretary.  Import 
Administration. 

|FR  Doc.  86-25747  Filed  11-13-86;  &45  amj 
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[A-580-008]    - 

Color  Televteions  Receivers  From 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


summary:  On  July  28, 1986  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
color  television  receivers  from  Korea. 
The  review  covers  the  three 
manufacturers  and/or  exporters  of  this 
mercha^ise  to  the  United  States 
currently  covered  by  the  order,  and 
generally  the  period  May  1, 1984  through 
March  31, 1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  the 
comments  we  received  we  have  changed 
the  final  results  from  those  presented  in 
our  preliminary  results  of  review. 
EFFECTIVE  DATE:  November  14, 1986. 
FOB  FURTHBI  INFORMATION  CONTACT: 
Laura  Merchant  or  David  Mueller, 
Office  of  Compliance,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-3601/2923. 
SUPPLEMENTARY  INFORMATKNI: 

Background 

On  July  28. 1986.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
26919)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  Korea  (49  FR 
18336,  April  30, 1984).  We  begin  this 
review  under  our  old  regulations.  After 
the  promulgation  of  our  new  regulations, 
the  petitioners  and  respondents 
requested  in  accordance  with  §  353.53(a) 
of  the  Commerce  Regulations  that  we 
complete  the  administrative  review.  We 
have  now  completed  the  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
sales  of  color  television  receivers, 
complete  and  incomplete,  from  Korea. 


The  order  covers  all  color  television 
receivers  regardless  of  tariff 
classirication.  The  merchandise  is 
currently  classifiable  under  item 
numbers  664.9246,  684.9248,  664.9250, 
684.9252.  664.9253,  684.9254,  684.9255, 
684.9256,  684.9258,  664.9260.  664.9262, 
684.9263.  664.9270,  664.9275,  684.9655, 
684.9656,  664.9658.  684.9660,  684.9663, 
684.9864,  684.9866,  687.3512,  687.3513, 
687.3514,  687.3516,  687.3518,  687.3520  of 
the  Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  the  three 
known  manufacturers  and/or  exporters 
of  Korean  color  television  receivers  to 
the  United  States  currently  covered  by 
the  order,  and  generally  the  period  May 
1, 1984  through  March  31, 1985. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
§  353.53(d)  of  the  Commerce 
Regulations.  We  received  comments 
from  the  petitioners  (Intemational 
Brotherhood  of  Electrical  Workers. 
Intemational  Union  of  Electronic, 
Electrical,  Technical,  Salaried  and 
Machine  Workers,  AFL-CIO-CLC. 
Independent  Radionic  Workers  of 
America,  Industrial  Union  Department, 
AFL-CIO),  Zenith  Electronics 
Corporation,  and  the  respondents, 
Samsung  Electronics  Co.,  Gold  Star  Co., 
and  Daewoo  Electronics  Co.  (We 
received  additional  comments  from  the 
respondents  concerning  mathematical  or 
clerical  errors.  We  have  corrected  such 
errors  but  have  not  addressed  them 
specifically  in  this  notice.) 

Comment  1:  Zenith  and  the  petitioners 
argue  that  the  Department  should  have 
implemented  the  Court  of  Intemational 
Trade's  ("the  CIT's")  ruling  in  Zenith  v. 
United  States  (April  24, 1986)  and 
adjusted  United  States  price  for  the 
rebate  or  forgiveness  of  internal  taxes 
upon  the  exportation  of  the 
merchandise.  This  would  require  the 
Department  to  add  to  United  States 
price  an  amount  equal  to  the  tax  that 
would  have  been  imposed  by  the 
Korean  government  upon  the  exported 
merchandise  were  it  not  exported. 

Department's  Position:  As  directed  by 
the  CIT  in  Zenith,  we  are  now 
attempting  to  formulate  a  methodology 
for  calculating  the  amount  of  indirect 
taxes  passed  through  in  the  home 
market,  which  should  then  be  added  to 
United  States  price.  Because  the  remand 
in  the  Japanese  case  and  the  current 
court  case  concerning  the  first 
administrative  review  of  this  order  are 
still  before  the  CIT,  we  have  assumed 
full  passthrough  of  indirect  taxes  in  this 
review,  for  the  reasons  stated  in  our 
final  determination  of  sales  at  less  than 


fair  value  on  Grand  and  Upright  Pianos 
from  Korea,  (50  FR  37561  (1985)),  and 
have  subtracted  the  full  amount  of  these 
taxes  from  foreign  market  value. 

Comment  2:  The  petitioners  argue  that 
the  Department  erred  when  it  treated 
Samsung's  "indirect  purchase  price" 
sales  as  purchase  price  and  not  as 
exporter's  sales  price  sales.  These  are 
sales  where  Samsung's  U.S.  subsidiary 
arranges  sales  of  Korean  televisions  to 
an  unrelated  party  prior  to  importation 
of  the  merchandise  into  the  United 
States  and  then  purchases  the 
televisions  from  the  Korean  parent  to 
cover  those  sales.  The  petitioners  claim 
that  the  statute  directs  the  Department 
to  treat  sales  made  through  a  related 
entity  in  the  United  States  as  exporter 
sales  price  transactions  because  the 
statute  defmes  exporter's  sales  price  as 
the  price  at  which  the  merchandise  is 
"sold  in  the  United  States,  before  or 
after  importation,  by  or  for  the  account 
of  the  exporter." 

The  petitioners  claim  an  "indirect 
purchase  price"  approach  is  appropriate 
for  cases  in  which  the  related  entity  has 
no  role  in  the  transaction  except  as  an 
agent  or  representative  of  the 
manufacturer,  when  the  price  of  the 
merchandise  is  clearly  set  before  its 
importation  into  the  United  States,  and 
when  the  price  paid  by  the  U.S.  entity  to 
the  producer  is  the  same  as  what  is 
charged  to  the  unrelated  buyer. 

Department's  position:  We  disagree. 
The  transfer  price  between  Samsung 
and  its  U.S.  subsidiary  Samsung 
Electronics  America  ("SEA"),  reported 
for  Customs  valuation,  is  not  the  sale 
price  to  the  unrelated  customer.  We  only 
consider  the  price  of  the  first  sale  to  an 
unrelated  U.S.  purchaser  in  our  analysis. 
Further,  we  were  satisified  at 
verification  that  Samsung  collected  the 
price  charged  to  the  unrelated  customer. 
Comment  3:  The  petitioner  claim  that 
the  Department  inappropriately 
combined  the  commission  offset  and  the 
exporter's  sales  price  offset.  The 
exporter's  sales  price  offset  is  to  reflect 
expenses  incurred  by  the  United  States 
subsidiary  which  are  presumably 
included  in  the  United  Slates  price.  It  is 
intended  to  ensure  that  the  price  to  the 
United  States  subsidiary  does  not  reflect 
general,  selling,  and  administrative 
expenses  incurred  in  the  home  market. 
The  commission  offset,  however, 
reflects  the  circumstance  of  using 
commissioned  agents  in  one  market  and 
salaried  salesmen  in  the  other  market. 
Department's  Position:  When  in  an 
ESP  situation  a  commission  is  paid  only 
on  U.S.  sales,  it  is  our  practice  to 
subtract  the  commission  from  the  ESP 
and  subtract  indirect  home  market 
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selling  expenses  up  to  the  total  amount 
of  the  U.S.  commission  and  U.S.  indirect 
selling  expenses.  By  combining  the  two, 
we  avoid  using  the  same  home  market 
expenses  to  offset  two  different  U.S. 
expenses.  Failure  to  do  so  could  lead  to 
an  offset  in  the  home  market  which  is 
greater  than  the  total  of  the  indirect 
selling  expenses  in  the  United  States. 
See  final  determination  of  sales  at  less 
than  fair  value  of  64K  dynamic  random 
access  memory  components  from  Japan 
(57  PR  15943.  October  30, 1986). 

Comment  4:  The  petitioners  argue  that 
if  the  Department  accepts  Daewoo's 
adjustment  to  its  imputed  credit 
calculation  to  reflect  the  payment  of  the 
value-added  tax  in  the  home  market, 
then  the  Department  should  reduce 
Daewoo's  value-added  tax  adjustment 
to  United  States  price  by  the  cumulated 
taxes  paid  upon  prior  stages  of 
manufacture. 

Petitioners  reason  that  according  to 
Daewoo's  claim,  the  value-added  tax 
paid  on  the  value  of  prior  stages  of 
production  are  waived  or  refunded  in 
payment  of  the  tax  on  the  finished 
article:  Daewoo  pays  only  the  tax  on  the 
value  added  in  the  final  stage  of 
manufacture.  Therefore,  only  the  value 
added  on  the  final  stage  has  been 
waived  by  reason  of  exporting  the 
merchandise  to  the  United  States.  The 
Department  should  reduce  Daewoo's  tax 
adjustment  to  United  States  price  by 
cumulative  taxes  paid  prior  to  this  stage. 

Department's  Position:  We  disagree. 
Daewoo's  credit  claim  with  respect  to 
payment  of  the  value-added  tax  merely 
accounts  for  the  timing  of  the  tax 
payment.  Daewoo  demonstrated  at 
verification  that  it  does  pay  the  tax  on 
the  full  value  of  the  completed 
television.  We  believe  the  petitioners 
have  misinterpreted  Daewoo's  claim  to 
mean  that  Daewoo  does  not  pay  the  tax 
on  the  value  of  the  television  but  rather 
pays  an  amount  based  on  the  final  stage 
of  manufacture.  We  verified  that  this  is 
not  the  case,  and  we  have  not  made  any 
compensating  deductions  to  United 
States  price. 

Comment  5:  The  petitioners  allege  that 
despite  the  Department's  statement  in 
its  preliminary  results  notice  that  the 
low  percentage  of  sales  below  cost  did 
not  justify  their  exclusion  from  the 
Department's  calculations,  the 
Department  did  exclude  some  but  not  all 
of  Gold  Star's  below  cost  sales.  In 
accordance  with  section  773(b),  the 
petitioners  urge  the  Department  to  test 
Gold  Star's  home  market  sales  on  a 
model-by-model  basis  since  a  large 
percentage  of  sales  below  cost  for  any 
one  model  could  skew  the  Department's 
dumping  analysis. 


Department's  Position:  Following  the 
publication  of  our  preliminary  results 
notice  for  this  review,  we  discovered  an 
error  in  our  computer  program  which 
created  an  inconsistent  report  of  sales 
below  cost  for  Gold  Star.  We  found  that 
for  certain  models,  more  than  10  percent 
of  sales  were  made  below-cost  but  were 
not  delected  in  our  analysis.  We  have 
corrected  that  error  in  our  final  analysis. 

It  is  our  general  policy  to  exclude 
below-cost  sales  if  more  than  10  percent 
of  sales  of  any  one  product-grouping  are 
made  below  the  cost  of  production  for 
that  product-grouping.  In  this  case  the 
product-groupings  used  were  the 
models.  If  more  than  90  percent  of  sales 
of  a  model  are  made  below  cost,  we  do 
not  use  that  model  for  comparison 
purposes  because  the  number  of  sales  of 
that  model  remaining  would  form  an 
inadequate  basis  for  determining  foreign 
market  value. 

Considering  the  high  volume  of  sales 
in  the  home  market  for  each  respondent, 
our  10  percent  rule  is  a  reasonable 
guideline  in  this  case.  Further,  because 
sales  of  one  home  market  model  are 
often  compared  against  sales  of  more 
than  one  model  in  the  United  States, 
substantial  below-cost  sales  of  that 
home  market  model  could  have  a 
significant  influence  on  our  analysis.  We 
have  therefore  considered  below-cost 
sales  on  a  model-by-model  basis  as  the 
petitioners  have  requested. 

Comment  6:  The  petitioners  urge  the 
Department  to  use  home  market  sales 
made  in  the  same  month  as  the  U.S. 
sale,  for  purposes  of  comparison  to  U.S. 
sales.  Petitioners  note  that  Samsung  did 
not  report  any  home  market  sales  which 
were  made  at  the  time  of  certain  United 
States  sales  that  took  place  prior  to  this 
review  period.  These  United  States  sales 
are  included  in  this  review  because  of  a 
change  in  coverage  from  the  previous 
review.  Because  respondents  did  not 
report  any  of  the  home  market  sales 
made  in  the  same  month  as  those  earlier 
United  States  sales,  the  Department 
should  use  the  home  market  data 
Samsung  submitted  in  connection  with 
the  previous  review  to  compare  with 
those  United  States  sales. 

Further,  petitioners  claim  the 
Department  erred  when  it  used  one 
weighted-average  foreign  market  value 
for  Samsung's  sales  during  the  review 
period  and  instead  should  use  a  monthly 
weighted-average  foreign  market  value 
for  comparison  to  U.S.  sales. 

Department's  Position:  We  agree  with 
petitioners  that  we  should  use  a  monthly 
weighted-average  foreign  market  value. 
We  had  intended  to  use  a  monthly 
weighted-average  in  this  case  in  the 
preliminary  determination.  However,  as 


the  result  of  a  programming  error,  we 
did  not  do  so  for  Daewoo  and  Samsung. 
We  have  now  corrected  that  error.  We 
believe  that  a  monthly  weighted-average 
is  appropriate  for  this  case  because  it 
accurately  reflects  the  changes  in  price 
of  each  home  market  model  during  the 
review  period. 

We  disagree  that  we  are  required  to 
compare  U.S.  sales  with  home  market 
sales  made  in  the  same  month.  Section 
773(a)(1)  of  the  Tariff  Act  provides  that 
foreign  market  value  is  the  price  at  the 
"time  such  merchandise  is  first  sold 
within  the  United  States."  When  there 
are  no  home  market  sales  made  in  the 
same  month  as  the  U.S.  sale,  we  try  to 
fmd  home  market  sales  made  as  close  in 
time  to  U.S.  sales  as  possible.  A 
contemporaneity  rule  has  arisen  from 
this  endeavor  in  which  we  use  a  home 
market  sale  up  to  90  days  prior  and  60 
days  after  the  date  of  the  U.S.  sale. 
There  were  some  instances  in  which  no 
home  market  sales  of  the  comparison 
model  were  made  in  the  same  month  as 
the  U.S.  sale.  We  then  use  this 
contemporaneity  rule  to  choose  a 
weighted-average  foreign  market  value 
to  compare  with  that  U.S.  sale.  In  no 
case  did  we  compare  U.S.  sales  to  a 
weighted-average  foreign  market  value 
more  than  three  months  prior  to  the 
month  of  the  U.S.  sale. 

We  believe  this  approach  is 
reasonable  given  the  fluctuations  of 
home  market  prices.  We  do  not  believe 
the  changes  in  prices  during  this  review 
period  warrant  limiting  our  comparisons 
to  a  shorter  time  period.  See  our  final 
determination  of  saleB  at  less  than  fair 
value  on  electric  motors  from  Japan  (49 
FR  32627.  August  15, 1984). 

Because  Samsung's  home  market 
sales  submitted  in  connection  with  our 
first  administrative  review  were  verified 
and  accepted  by  the  Department,  we 
have  used  those  sales  for  comparison 
purposes  when  needed. 

Comment  7:  The  petitioners  contend 
that  the  Department  should  adjust 
respondents'  home  market  credit  claims 
to  reflect  the  average  duration  of 
accounts  payable  in  their  imputed  credit 
expense  calculations. 

Department's  Position:  We  disagree 
for  the  reasons  stated  in  the  response  to 
comment  10  of  the  final  results  of  the 
previous  review.  Section  773(a)(4)(B)  of 
the  Tariff  Act  permits  only  adjustments 
to  account  for  differences  in  the 
circumstances  surrounding  the  sale  of 
the  merchandise.  The  petitioners' 
argument  would  require  us  to  adjust  for 
factors  relating  to  cost  of  production, 
which  are  unrelated  to  the  sales  at 
issue.  We  are  satisfied  that  the  imputed 
method  based  on  the  average  balance  of 
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accounts  receivable  accurately  reflects 
the  credit  costs  respcmdents  incurred  on 
sales  of  the  merchandise. 

Comment  8:  The  petitioners  argue  that 
the  Department  should  not  have 
included  Samsung's  sales  of  returned 
merchandise  in  its  analysis  because  the 
returns  wrere  not  appropriately  matched 
with  the  original  sales  to  produce  an 
accurate  foreign  market  value.  Further. 
Samsung  is  double-counting  its  return 
loss  claim  by  including  an  adjustment 
for  return  loss  in  its  warranty  claim. 

Department's  Position:  Samsung  did 
not  include  an  adjustment  for  return  loss 
in  its  warranty  claim.  Its  sales  returns 
appear  in  its  home  market  sales  listing. 
However,  because  Samsimg's  returns 
were  not  matched  to  the  initial  sale  in 
its  computer  printout,  we  cannot  include 
the  returns  in  our  final  analysis  because 
we  are  unable  to  perform  the  required 
match. 

Comment  9:  Petitioners  note  an 
apparent  discrepancy  in  Samsung's 
report  of  a  specific  home  market  sale  in 
which  the  price  documented  in  the  home 
market  verification  report  did  not  match 
the  price  reported  in  the  response. 

Department's  Position:  Most  business 
in  Korea  is  done  by  an  open  accounting 
system  in  which  payment  is  made  on  a 
balance  of  accounts  receivable,  not  on 
particular  purchases.  TTiis  system  is  an 
accepted  accounting  practice  in  Korea. 
Thus,  for  verification  purposes, 
pajTnents  often  cannot  be  traced  to 
specific  purchases  as  was  the  case  with 
the  sale  at  issue.  Our  verification  of 
Samsung  in  Korea  did  not  reveal  any 
discrepancies  in  payments  for 
purchases. 

Comment  10:  The  petitioners  are 
concerned  that  the  Department  did  not 
check  Samsung's  home  market  sales  for 
sales  made  at  below  the  cost  of 
production.  Petitioners  urge  the 
Department  to  perform  such  a  check  on 
a  model-by-model  basis. 

Department's  Position:  We  did 
perform  a  check  of  Samsung's  home 
market  sales  for  sales  below  cost  on  a 
model-by-model  basis.  We  did  not  find 
more  than  10  percent  of  below-cost  sales 
for  any  one  model  and  therefore  did  not 
exclude  any  home  market  sales  from  our 
calculations. 

Comment  11:  The  petitioners  argue 
that  the  Department  should  deny 
Samsung's  Korean  inland  freight  claim 
because  the  claim  is  incorrectly  applied 
to  all  home  market  sales  and  it  includes 
expenses  before  the  review  period.  The 
petitioners  urge  the  Department  to 
accept  only  expense  information 
directly  related  to  the  sales  used  in  the 
Department's  pricing  analysis. 

Department's  Position:  Our 
verification  of  Samsung's  Korean  inland 


freight  expense  revealed  that  Samsung's 
allocation  method  is  consistent  with  its 
accounting  records.  As  noted  in  our 
report,  the  method  by  which  Samsung 
records  payment  for  shipment  of 
merchandise  does  not  include  the  exact 
content  of  the  shipments.  Therefore, 
Samsung's  allocation  procedure  is 
reasonable  given  its  knowledge  of  the 
contents  of  each  shipment. 

Samsung  did  not  claim  any  pre-sale 
expenses.  Its  claim  only  includes  the 
cost  for  shipments  from  the  factory  to 
the  customers  and  for  airfreight. 
However,  since  Samsung  included 
expenses  incurred  before  the  review 
period,  we  have  deducted  a  portion  of 
the  April,  1984  expense  amount  to  better 
reflect  costs  incurred  during  the  review 
period. 

Comment  12:  The  petitioners  argue 
that  the  Department  should  deny 
Samsung's  home  market  forwarding 
charge  claim  because  it  consists  of 
fixed,  albeit  temporary,  labor  costs. 
Zenith  ui-ges  the  Department  to  include 
these  pre-sale  expenses  in  the  ESP  offset 
only. 

Department's  Position:  We  agree.  Our 
verification  of  Samsung's  claim  revealed 
that  that  these  "temporary"  workers 
receive  wages  and  other  benefits  which 
are  more  like  those  received  by  salaried, 
rather  than  temporary  employees. 
Because  we  do  not  consider  salaries  to 
be  directly  related  to  sales,  we  have 
allowed  this  forwarding  expense  as  an 
indirect  selling  expense. 

Comment  13:  The  petitioner's  question 
portions  of  Samsung's  sales  promotion 
claim,  particularly  the  expense  amounts 
listed  for  interior  decoration,  a  gift 
campaign,  and  leaflets.  The  gift 
campai^  expenses  do  not  appear  to 
correlate  with  sales  quantities,  and 
Samsung  has  given  no  explanation  of 
the  leaflet  expense.  Further,  petitioners 
fear  Samsung  has  claimed  the  cost  of 
printed  materials  in  the  home  market 
without  reporting  similar  expenses 
incurred  in  the  United  States. 

Department's  Response:  We  have 
found  Samsungs'  explanations  of  these 
expenses  mentioned  by  the  petitioners 
above,  to  be  adequate,  and  its  sales 
promotion  claim  is  acceptable.  We  did 
verify  Samsung's  sales  promotion 
expenses  and  found  that  the 
questionnaire  response  amounts 
matched  with  Samsung's  books  and 
records. 

Comment  14:  The  petitioners  claim 
that  Samsung  overstated  its  home 
market  advertising  expense  claim  by 
including  expenses  incurred  outside  the 
review  period,  and  by  not  including 
advertising  to  its  "special"  [i.e.,  military 
or  hospital)  customers  in  order  to 
decrease  the  denominator  used  for 


allocation  purposes.  Advertising 
promotes  Samsung's  television  sales 
regardless  of  customer  class.  Further, 
petitioners  question  a  discrepancy  in 
payment  for  three  identical  newspaper 
ads.  The  petitioners  urge  the 
Department  to  reduce  Samsung's 
advertising  claim  if  it  is  not  satisfied 
with  the  explanation  for  this 
discrepancy. 

Department's  Position:  We  disagree 
with  the  petitioners  that  Samsung's 
advertising  adjustment  should  be  based 
on  Samsung's  sales  to  military  PX's  or 
hospitals.  Samsung's  home  market 
advertising  expense  is  an  assumption  of 
distributor's  selling  costs  and  is  best 
quantified  by  the  total  sales  to 
distributors.  Therefore,  we  have  not 
included  Samsung's  sales  to  military 
PXs  or  hospitals  in  Samung's  advertising 
allocation. 

Regarding  the  differing  costs  of  the 
three  identical  newspaper  ads,  we  are 
satisfied  from  verification  that  Samsung 
incurred  the  expenses  it  reported  in  its 
response. 

We  believe  an  allocation  of 
advertising  expenses,  which  includes 
expenses  outside  the  review  period  over 
sales  made  during  that  same  period,  still 
presents  an  accurate  estimation  of  the 
expense  for  the  review  period  as  a 
whole.  Because  an  advertising  claim  is 
by  nature  not  sales-specific,  a 
reasonable  estimate  is  acceptable. 

Comment  15:  The  petitioners  argue 
that  Samsung  has  overstated  its  home 
market  warranty  claim  by  including 
expenses  outside  the  review  period,  by 
using  an  improper  allocation  basis,  and 
by  including  inappropriate  expenses  in 
the  claim.  Samsung  included  fees  paid  to 
outside  repair  agents  in  its  claim.  These 
fees  were  paid  to  "outside  agents" 
which  only  perform  repair  work  and 
other  agents  which  also  distribute 
Samsung  products.  Unless  Samsung  can 
isolate  that  portion  of  the  agent's  salary 
devoted  to  repair  work,  the  Department 
should  deny  that  part  of  Samsung's 
warranty  claim.  "The  Department  should 
not  consider  payment  for  distribution  of 
Samsung  products  to  be  a  valid 
warranty  expense.  Finally,  the 
Department  erred  in  allocating 
Samsung's  claimed  warranty  expense 
across  all  models. 

Department's  Position:  Because 
Samsung  allocated  its  home  market 
warranty  expenses  over  sales  during  the 
same  time  period,  we  believe  that 
Samsung's  claimed  adjustment 
accurately  reflects  its  expenses  for  the 
review  period.  We  have  not  excluded 
the  expense  for  fees  to  outside  agents 
because  the  correction  would  change  the 
claim  by  less  than  .1  percent.  T?ierefore, 
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we  do  not  believe  the  adjustment  is 
warranted.  (See  19  CFR  353.23.) 

Comment  16:  The  petitioners  assert 
that  the  Department  erred  in  allowing 
Samsung's  quantity  discount.  This 
expense  is  merely  a  volume  rebate  and 
is  characterized  as  a  quantity  discount 
for  the  purpose  of  masking  dumping 
margins.  According  to  Samsung's 
questionnaire  response,  Samsung  grants 
a  quantity  discount  to  distributors  based 
on  the  quantity  purchased  by  that 
distributor  during  the  previous  month. 
This  discount  was  granted  on  purchases 
of  all  merchandise,  not  only  color 
television  receivers.  Further,  because 
Samsung  failed  to  establish  a  direct 
relationship  between  the  discounts 
granted  on  color  televisions  and  the 
quantity  of  televisions  purchased, 
Samsung  has  failed  to  qualify  for  a 
quantity  discount  adjustment  under 
§  353.14  of  the  Commerce  Regulations, 
and  the  Department  should  disallow 
Samsung's  claim. 

Department's  Position:  We  agree.  The 
Commerce  regulations  direct  us  to 
account  for  differences  in  quantities  sold 
to  the  extent  that  "the  amount  of  any 
price  differential  is  wholly  or  partially 
due  to  such  di^erences  in  the  quantities 
sold."  (5  353.14(a))  Samsung  offers  a  so- 
called  "quantity  discount"  which  is  an 
established  rate  based  on  the  total  value 
of  sales  per  month.  Because  the  home 
market  sales  prices  are  all  individually 
negotiated — rather  than  fixed  in  a  price 
list — the  monthly  sales  value  on  which 
the  discount  is  based  does  not  reflect 
the  actual  quantity  of  television 
receivers  purchased.  In  other  words,  the 
discount  is  not  a  quantity  discount,  but  a 
volume  rebate.  Because  Samsung  could 
not  show  that  the  discount  is  a  function 
of  quantities  sold,  we  did  not  allow  the 
claimed  adjustment  under  §  353.14(a). 
Rather,  we  treated  it  as  an  indirect 
selling  expense  because  it  is  a  volume 
rebate  which  cannot  be  tied  to 
particular  sales. 

Comment  17:  The  petitioners  note  that 
the  Department's  April  11, 1986 
verification  report  stated  that  Samsung 
excluded  similar  parts,  interchangeable 
parts,  similar  parts  identical  in  function, 
printed  material,  and  parts  not  suitable 
for  physical  difference  comparison,  from 
its  physical  difference  in  merchandise 
claim.  The  Department  not  Samsung, 
should  decide  what  is  appropriate  for 
inclusion  in  a  claim. 

Department's  Position:  We  verified 
Samsung's  physical  differences  in 
merchandise  claim  and  found  that  its 
segregation  between  parts  included  in  or 
excluded  from  the  claim  was  acceptable. 

Comment  18:  The  petitioners  question 
Samsung's  reported  dates  of  sale,  noting 
that  in  the  first  administrative  review 


the  Department  determined  that 
Samsung  made  certain  U.S.  color 
television  sales  pursuant  to  long-term 
contracts.  The  verification  reports 
neither  confirm  nor  deny  the  existence 
of  such  contracts.  The  reports  simply 
state  that  some  purchases  were  made 
according  to  a  negotiated  contract  while 
others  were  orally  agreed  to.  The 
petitioners  suggest  the  Department 
obtain  samples  of  negotiated  contracts 
or  not  accept  Samsung's  reported  sale 
dates. 

Department's  Position:  We  verified 
the  dates  of  sale  Samsung  reported  in  its 
response.  The  petitioners  did  not  voice 
their  concern  over  the  possible 
existence  of  such  contracts  until  after 
verfication  so  we  did  not  specifically 
examine  the  question.  Because  we  were 
able  to  verify  Samsung's  reported  dates 
of  sale,  we  have  accepted  those  dates. 

Comment  19:  At  verification,  Samsung 
informed  the  Department  that  it  had 
improperly  included  certain  color 
televisions  and  parts  in  its  calculation  of 
purchase  price  sales.  Samsung 
submitted  a  revised  computer  tape  in 
which  it  revised  the  gross  unit  price 
downward  to  reflect  that  portion 
represented  by  the  improperly  included 
televisions  and  parts.  The  petitioners 
argue  that  such  a  revision  in  price  is  not 
only  tantamount  to  a  discount,  but  it  is 
not  consistent  with  the  way  Samsung 
apparently  determined  the  number  of 
televisions  or  parts  included  in  the  sale. 
Samsung  should  not  reduce  the  gross 
sales  price  based  on  the  price  negotiated 
with  the  customer  if  the  number  of 
televisions  or  parts  were  originally 
calculated  from  the  quantity  purchased 
and  not  the  value  of  the  purchase. 

Department's  Position:  We  disagree. 
In  its  revised  computer  tape,  Samsung 
accounted  for  the  televisions  by 
correcting  the  reported  quantities  for  the 
relevant  sales,  which  changed  the  per- 
unit  sales  price.  We  do  not  believe  that 
Samsung's  reporting  of  these  televisions 
disguises  any  unreported  expenses. 
Likewise,  we  are  satisfied  that  Samsung 
has  adequately  accounted  for  the  parts 
in  question.  Therefore,  we  have 
accepted  Samsung's  method  of 
accounting  for  the  televisions  and  parts. 

Comment  20:  The  petitioners  note  that 
the  verification  report  for  Samsung 
discusses  the  "individual"  and  "fixed" 
duty  drawback  rates,  yet  the  report 
failed  to  disclose  how  the  duty 
drawback  system  operates  in  Korea.  For 
example,  the  report  does  not  indicate 
what  proof  or  records  Samsung  must 
submit  to  the  government  to  obtain  the 
individual  rate.  The  petitioners  fear  that 
Samsung's  duty  drawback  claim  might 
overestimate  the  amount  of  duties 
rebated  to  Samsung,  and  urge  the 


Department  to  investigate  the  extent  to 
which  the  claim  is  based  on  individual 
rates. 

Zenith  urges  the  Department  to  limit 
respondents'  duty  drawback  claim  to 
drawback  respondents  received  based 
on  the  actual  content  of  the  merchandise 
later  exported.  The  Department  should 
remove  from  the  drawback  adjustment 
the  amount  the  respondents  received  on 
a  fixed-rate  basis  or  as  part  of  the 
wastage  allowance  granted  by  the 
Korean  government. 

Department's  Position:  We  have 
changed  our  position  from  the  previous 
review  concerning  both  the  "fixed-rate" 
drawback  and  drawback  granted  as  part 
of  a  wastage  allowance. 

The  Korean  government  does  not 
require  documentation  that  duties  and 
taxes  were  paid  on  certain  parts.  The 
government  allows  exporters  to  apply 
for  fixed-rate  drawback  for  these  parts 
as  a  way  of  saving  time  and  expense. 
The  companies  for  w^ich  we  verified 
the  fixed  rate  portion  of  their  claim  were 
able  to  show  that  their  duty  drawback 
claim  was  based  on  the  import  permits 
which  list  the  total  duties  and  taxes  paid 
on  importation  of  the  items. 
Respondents'  total  duty  drawback 
claims  including  the  portion  based  on 
the  fixed  rate  did  not  exceed  the  upper 
limit  set  by  the  total  duties  paid  during 
the  review  period.  Respondents  were 
also  able  to  trace  the  parts  for  which  the 
fixed-rate  was  granted,  to  the  import 
permit  listing  the  duties  paid  on  the 
importation  of  that  part.  Further,  the 
fixed-rate  amount  listed  for  these  parts 
complied  with  the  rates  set  by  the 
Korean  government.  These  rates  are 
listed  in  the  Korean  Customs  regulation 
book  which  states  that  apphcants  may 
apply  for  the  fixed  rate  only  for  certain 
parts.  Applicants  either  apply  for  this 
fixed  rate,  or  for  the  actual  amount  of 
duties  paid  upon  importation  of  that  part 
if  the  actual  amount  exceeds  or  is  less 
than  the  fixed  rate  by  more  than  20 
percent.  Therefore,  the  applicant  can 
apply  only  for  the  fixed-rate  drawback 
when  the  actual  amount  of  import  duties 
paid  on  that  part  varies  within  20 
percent  of  the  fixed  rate.  We  consider 
this  fixed  rate  to  be  a  reasonable 
estimation  of  the  duties  paid  upon 
importation  of  the  parts  because  the 
actual  amount  will  be  within  20  percent 
of  the  fixed  rate,  otherwise,  the  exporter 
will  apply  for  the  individual  rate  based 
on  the  actual  duties  paid  from 
importation  of  the  parts. 

We  believe  that,  based  on  the 
documentation  provided  to  us  at 
verification,  respondents  have 
calculated  their  duty  drawback  claims 
based  on  the  duties  and  taxes  they  paid 
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on  the  importation  of  the  parts,  and  in 
accordance  with  the  rules  set  by  the 
Korean  Government.  Thus,  we  have 
included  the  duty  drawback  amount 
based  on  the  fixed  rate,  in  the  duty 
drawback  adjustment  to  United  States 
price. 

With  regard  to  duty  drawback  on 
wastage,  we  have  also  reversed  our 
position  from  the  last  review. 
Information  from  verification  for  duty 
drawback  on  parts  consumed  in  the 
production  process  shows  that  the 
calculation  of  the  loss  rate  by  the 
government  is  a  reasonable  estimate  of 
the  company's  experience  since  it  is 
based  on  an  industry  average.  Further, 
the  documents  show  that  the 
government  granted  drawback  based  on 
this  published  loss  rate.  Because  the 
duties  attributable  to  this  wastage  are 
actually  incurred,  and  because  the 
Korean  government  has  reasonably 
calculated  the  amount  of  the  rebate 
based  on  an  industry  average,  we 
determine  that  the  rebate  reasonably 
reflects  the  amount  of  duties  paid  and  is 
therefore  allowable  as  an  addition  to 
United  States  price  under  section 
772(d)(1)(B). 

Comment  21:  The  petitioners  question 
the  accuracy  of  Samsung  America's  U.S. 
advertising  expense  claim.  They  first 
note  a  discrepancy  between  the 
reported  total  color  television  ESP  sales 
amount  listed  in  Samsung's  October 
questionnaire  response  used  to  allocate 
model  specific  advertising  expenses, 
and  the  total  sales  amount  used  for 
allocating  general  advertising  expenses. 
The  May  verification  report  states  that 
this  difference  is  attributable  to  sales  of 
certain  other  sets.  Petitioners  suggest 
the  Department  use  the  model  specific 
sales  figures  for  all  allocation  purposes. 
The  petitioners  also  question  Samsung 
America's  total  advertising  expense  per 
television  model.  The  May  verification 
report  states  that  Samsung  had  excluded 
an  expense  amount  attributable  to 
advertising  expenses  incurred  on 
specific  models  but  it  gave  no  reason  for 
the  exclusion. 

Further,  the  petitioners  are  puzzled  by 
Samsung's  deduction  from  invoice  (DFI) 
advertising  claim.  Because  Samsung 
based  its  allocation  on  the  ratio  of  the 
DFI  expenses  to  total  ESP-type  sales  of 
all  products,  it  is  unclear  whether  the 
DFI  expense  was  granted  solely  on  sales 
of  color  televisions  or  on  sales  of  other 
products. 

Department's  Position:  Our 
verification  of  Samsung  America 
revealed  that  Samsung  had  excluded 
sales  of  models  produced  in  the  U.S. 
from  its  general  advertising  expense 
allocation.  We  checked  the  quantities 
and  sales  of  those  models  with  Samsung 


America's  financial  statement  at 
verification.  The  amounts  Samsung 
reported  in  its  questionnaire  response 
were  consistent  with  Samsung's  records. 
Concerning  Samsung's  allocation 
methodology,  we  are  satisfied  with  the 
total  sales  amounts  Samsung  used. 
Color  television  advertising  in  the 
United  States  does  influence  sales  of 
Samsung  color  televisions  regardless  of 
the  origin  of  those  sets.  Therefore,  an 
allocation  of  advertising  expense  should 
include  the  total  sales  amount  for  all 
sets  sold  by  Samsung  America  during 
the  review  period,  whether  or  not 
produced  in  Korea. 

Comment  22:  The  petitioners  insist 
that  the  Department  should  treat 
Sansung's  cash  discount  claim  in  the 
United  States,  a  discount  for  a  prompt 
payment,  as  a  direct  reduction  in  the 
United  States  price.  The  Department 
treated  this  claim  as  an  indirect  selling 
expense  in  its  preliminary  results 
determination. 

Department's  Position:  We  agree  and 
have  treated  Samsung's  cash  discounts 
as  an  adjustment  to  gross  price  in  our 
final  results  analysis  because  these 
discounts  are  specific  to  individual  sales 
transactions. 

Comment  23:  The  petitioners  contend 
that  the  Department  should  treat 
commissions  paid  by  Samsung  in  the 
United  States  as  direct  selling  expenses. 
The  Department  incorrectly  classified 
that  expense  as  salesman's  salaries, 
bonuses  and  the  like  incurred  in  the 
home  market. 

Department's  Position:  When  a 
commission  is  granted  in  one  market 
and  not  the  other  we  may  offset  that 
commission  with  indirect  selling 
expenses  in  the  other.  We  believe  that 
commissions  granted  to  salesmen  on 
specific  sales  help  to  cover  the 
salesman's  selling  expenses,  as  well  as 
add  to  his  salary.  Thus,  commissions  do 
cover  indirect  selling  expenses. 
^^  Further,  we  do  not  consider  the  word 
"other"  in  the  phrase  "actual  other 
selling  expenses"  in  §  353.15(c)  of  the 
Commerce  Regulations  to  impose  a 
limitation  on  the  type  of  indirect  selling 
expenses  we  can  use  to  offset 
commissions.  We  have  therefore  offset 
commissions  with  the  full  amount  of 
indirect  selling  expenses  incurred  in  the 
home  market. 

Comment  24:  The  petitioners  argue 
that  the  Department  erred  in  treating 
Samsung's  rebates  on  U.S.  sales  as  an 
indirect  expense.  In  its  October 
questionnaire  response,  Samsung  was 
able  to  give  an  accurate  report  of  its 
claim.  It  is  inconsistent  and  illogical  to 
allow  the  sales  volume  rebate  in  the 
United  States  as  a  direct  expense  but 
not  to  allow  the  quantity  discount 


claimed  in  sales  in  the  home  market  as  a 
direct  expense  also.  The  petitioners 
therefore  urge  the  Department  to  allow 
Samsung's  rebate  adjustment  on  the  U.S. 
side  as  a  direct  expense  in  its  final 
determination. 

Department's  Position:  Because  the 
claimed  amounts  are  sales  and  customer 
specific,  we  have  allowed  this 
adjustment  as  a  direct  selling  expense 
for  our  final  determination. 

Comment  25:  In  its  October 
questionnaire  response  Samsung 
claimed  a  circimistance  of  sale 
adjustment  in  the  home  market  for  an 
incentive  discount  which  was  not  in 
effect  for  the  entire  review  period.  The 
petitioners  claim  that  the  Department 
erred  in  granting  this  adjustment  on  all 
home  market  sales.  It  should  have 
granted  the  adjustment  only  on  the  sales 
which  took  place  during  the  time  the 
discount  program  was  in  effect. 

Department's  Position:  We  agree.  We 
have  only  applied  the  incentive  discount 
on  home  market  sales  of  models  for 
which  the  discount  was  actually  given. 

Comment  26:  The  petitioners  argue 
that  Samsung  has  included  certain 
inappropriate  expenses  in  its  home 
market  indirect  selling  expense  claim. 
The  Department  should  not  allow 
expenses  for  severance  pay,  keeping  a 
garden,  and  athletic  training.  Nor  should 
it  accept  the  significant  "miscellaneous" 
expenses  included  in  Samsung's  indirect 
selling  expense  claim.  Further,  the 
Department  should  not  allow  those 
indirect  expenses  for  which  a  claim  was 
made  in  the  home  market  but  not  on  the 
U.S.  side  as  export  selling  expenses. 

Department's  Position:  Because 
Samsung  maintains  that  these  expenses 
are  specific  to  the  regional  sales  offices 
and  its  salesmen,  we  have  not  adjusted 
the  indirect  selling  expenses  by 
deducting  severance  pay,  keeping  a 
garden,  and  athletic  training.  Similarly. 
we  have  allowed  the  "miscellaneous" 
expenses  because  Samsung  has 
explained  that  the  expense  is  for 
overtime  meals  for  its  salesmen.  Thus,  it 
is  also  a  selling  expense. 

Comment  27:  The  petitioners  contest 
Samsung's  choices  for,  and  the 
Department's  acceptance  of,  certain 
home  market  model  match  comparisons. 
They  propose  that  Samsung's  choices  of 
home  market  models  are  based  more  on 
a  desire  to  minimize  dumping  margins 
than  to  find  the  most  similar  model  in 
design. 

Department's  Position:  We  reviewed 
Samsung's  home  market  model  match 
suggestions  at  verification  and  are 
satisfied  that  the  selected  models  are 
the  most  similar  to  the  models  exported 
to  the  United  States. 
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Comment  28:  The  petitioimv  point  out 
that  the  May  verification  reports  reveal 
that  Samsuag  had  warranty  agreements 
with  two  U.S.  customers,  yet  the 
Department's  calculations  show  that 
Samsung  only  claimed  warranty 
expenses  on  purchase  price  sales  to  one 
customer. 

Samsung  notes  that  the  Department 
did  in  fact  account  for  the  warranty 
expenses  incurred  on  those  two 
customers  but  did  not  properly  subtract 
those  expenses  from  the  ESP  warranty 
expense  total  in  Samsung's  ESP 
warranty  claim.  By  not  making  this 
second  adjustment,  the  Department  had 
double-counted  those  purchase  price 
expenses. 

Department's  Position:  We  agree  with 
Samsung  and  have  made  the 
appropriate  adjustment  to  the  ESP 
warranty  expense  claim  in  our  Hnal 
calculation.  Further,  we  have  corrected 
the  errors  concerning  the  warranty 
expenses  incurred  on  purchase  price 
sales. 

Comment  29:  The  petitioners  argue 
that  Samsung's  movement  charges  on 
U.S.  sales,  particularly  "indirect 
purchase  price"  sales,  are  inaccurate 
and  should  be  examined  further  by  the 
Department.  Additionally,  the 
petitioners  claim  that  Samsung  has 
incorrectly  reported  duty  payments  on 
indirect  purchase  sales  by  reporting  a 
lower  entered  value  to  Customs  than  it 
reported  to  the  Department  as  its  price 
to  U.S.  customers. 

Department's  Position:  We  have  made 
the  appropriate  corrections  to  the  ocean 
freight  charges  petitioners  identify.  We 
have  not  called  into  question  Samsung's 
entire  ocean  freight  claim  however, 
because  the  inaccuracies  were  due  to 
clerical  errors. 

Concerning  the  correct  valuation  of 
Samsung's  televisions  for  U.S.  Customs 
duty  purposes,  we  did  verify  that 
Samsung  America  paid  the  amounts  it 
reported  in  its  questionnaire  reponse. 

Comment  30:  The  petitioners  state 
that  Samsung  failed  to  associate  an 
exporter's  licensing  fee  with  many  of  its 
U.S.  sales  transactions. 

Department's  Position:  Samsung  has 
satisfactorily  accounted  for  those 
omissions  and  we  have  made  no 
changes  to  Samsung's  reported  export 
license  fee  claim. 

Comment  31:  The  petitioners  fear  that 
Samsung  has  engaged  in  multiple- 
invoicing  of  certain  U.S.  sales  during  the 
review. 

Department's  Position:  Samsung  has 
satisfactorily  accounted  for  any 
multiple-invoicing  and  we  have  made  no 
changes  to  Samsung's  reported  prices. 

Comment  32:  For  ESP  sales,  the 
petitioners  note  that  the  Department 


failed  to  deduct  any  indirect  selling 
expenses  from  the  United  States  price. 

Department's  Position:  We  agree  and 
have  made  the  appropriate  correction  in 
our  final  results  calculations. 

Comment  33:  The  petitioners  note  that 
the  Department  did  not  include  Gold 
Star's  home  market  sales  listed  for 
customer  categories  2  and  3  in  its  test 
for  home  market  sales  below  the  cost  of 
production.  If  the  Department  decides  to 
use  home  market  sales  in  customer 
categories  1,  2  and  3,  it  should  also  make 
sure  those  sales  are  above  the  cost  of 
production.  The  petitioners  also 
question  where  Gold  Star  included  an 
allowance  for  scrap,  defective  parts  or 
other  items  related  to  yield  loss.  The 
home  market  verification  report  does 
not  mention  this  category  of 
manufacturing  cost.  Additionally,  the 
verification  report  indicates  certain 
discrepancies  between  the  cost  of 
production  figures  reported  in  Gold 
Star's  questionnaire  response  and  its 
factory  ledgers  in  Korea.  The  report 
does  not  define  what  expense  Gold  Star 
has  included  under  the  category 
"outside  processing."  The  petitioners 
fear  Gold  Star  is  not  allocating  all 
expenditures  to  CTV  production  but  is 
allocating  these  expenses  to  activities 
which  are  subsumed  under  "overhead" 
for  cost  of  production  purposes. 

Department's  Position:  We  verified 
Gold  Star's  cost  of  production  figures 
and  were  satisfied  that  Gold  Star  could 
trace  its  reported  costs  to  its  financial 
statements  and  to  the  specific 
televisions  under  review.  Our  exclusion 
of  customer  categories  2  and  3  was  an 
oversight.  We  have  included  those  sales 
in  our  cost  test  for  these  final  results. 

Comment  34:  The  petitioners  note  that 
even  though  the  Department  in  its  home 
market  verification  outline  requested 
Gold  Star  to  provide  the  methodologies 
of  its  calculation  of  ex-factory  prices 
and  net  sales  prices,  there  is  nothing  in 
the  verification  report  indicating  that  the 
Department  investigated  Gold  Star's 
method  for  determining  either  the  tax 
base,  or  the  timing  of  rebates  and 
discounts  and  their  effect  on  base- 
pricing  for  tax  purposes. 

Department's  Position:  Everything 
that  we  verified  ia  mentioned  in  our 
verification  reports.  We  were  not  aware 
of  petitioners'  concern  regarding  Gold 
Star's  calculation  of  the  tax  base  or  the 
timing  of  rebates  and  discounts  at  the 
time  of  verification.  We  have  evaluated 
therefore,  the  disoounts  and  rebates 
issue  based  on  the  verification  as 
conducted. 

Comment  35:  The  petitioners  note  that 
a  significant  portion  of  Gold  Star's  U.S. 
sales  were  not  included  in  the 


Department's  preliminary  results 
computations. 

Department's  Position:  Gold  Star  was 
able  to  show  at  verification  that  the 
televisions  listed  as  "samples"  in  its 
response  were  not  purchased  or  agreed 
to  be  purchased  within  the  meaning  of 
section  772  of  the  Tariff  Act.  Televisions 
in  this  category  were  sent  to  the  United 
States  either  for  Federal  approval,  or  for 
trade  shows.  Therefore,  we  have  not 
included  the  "samplesT'  in  our  analysis. 

Comment  36:  The  petitioners  and  Gold 
Star  note  that  the  Department 
erroneously  multiplied  Gold  Star's 
purchase  price  forwarding  expense  by 
the  exchange  rate.  This  expense  was 
already  denominated  in  dollars. 

Department's  Position:  We  agree  and 
have  corrected  the  error. 

Comment  37:  The  petitioners  note  that 
the  Department  erroneously  multiplied 
Gold  Star's  purchase  price  warranty 
expense  by  the  exchange  rate  even 
though  that  expense  was  reported  in 
U.S.  dollars. 

Gold  Star  explains  that  it  reported  its 
purchase  price  warranty  expenses  in 
Korean  won  because  that  is  how  that 
cost  was  originally  incurred  in  the  home 
market. 

Department's  Position:  We  agree  with 
Gold  Star  and  have  made  no  changes. 

Comment  38:  The  petitioners  urge  the 
Department  to  make  sure  that  Gold 
Star's  home  market  inland  freight 
expense  is  allocated  to  comparison 
models  only.  Additionally,  the 
Department  should  exclude  any 
overhead  on  movemeat  charges 
involving  the  shipment  of  televisions 
from  factory  to  warehouse  since  these 
charges  are  not  directly  related  to  sales. 

Department's  Position:  Gold  Star's 
domestic  inland  freight  adjustment  was 
allocated  on  a  per-unit  basis  for  each 
comparison  model.  Further,  we  are 
satisfied  from  verification  that  Gold 
Star's  claim  does  not  include  overhead 
expenses. 

Comment  39:  The  petitioners  argue 
that  the  Department's  Gold  Star  home 
market  verification  report  indicates  that 
Gold  Star  could  not  substantiate  its 
claims  of  in-transit  warehousing  as  a 
direct  selling  expense.  Given  the 
problems  the  Department  encountered 
in  verifying  this  claim,  petitioners 
request  that  the  Department  deny  Gold 
Star's  in-transit  warehouse  adjustment 
altogether. 

Department's  Position:  We  are 
confident  that  Gold  Star's  in-transit 
warehouse  claim  reflects  expenses 
actually  incurred  and  are  related  to 
sales  of  Gold  Star's  merchandise.  Yet, 
because  we  are  not  convinced  that  this 
expense  is  an  after-sale  expense,  we 


have  accepted  the  in-transit  warehouse 
expense  only  as  an  indirect  seUing 
expense  in  the  home  market. 

Comment  40:  The  petitioners  urge  the 
Department  to  ensure  that  any  rebate 
granted  to  Gold  Star's  home  market 
customers  is  attributed  to  sales  to  those 
customers  only,  to  sales  of  models  under 
review  or  otherwise  apportioned  by 
sales  value. 

Department's  Position:  Whenever 
possible,  we  have  applied  actual  rebate 
or  discount  amounts  to  sales  to 
customers  who  received  such  rebates  or 
discounts.  In  instances  in  which  the 
actual  amount  could  not  be  applied,  we 
requested  respondents  to  allocate  the 
rebate  or  discount  based  on  sales  value. 
Comment  41:  The  petitioners  urge  Oie 
Department  to  deny  Gold  Star's 
discount/premium  claim  because  of 
inflated  claims  for  discount  and 
discrepancies  uncovered  at  verification. 
The  petitioners  suggest  the  Department 
should  disallow  the  discount  claim  and 
add  the  premium  amounts  to  foreign 
market  value. 

Department's  Position:  We  discovered 
at  verification  that  Gold  Star  had 
granted  discounts  months  after  it  was 
obligated  to  grant  discounts  in 
accordance  with  the  terms  of  the 
program,  and  had  posted  "negative 
premiums"  to  several  customer 
accounts.  Gold  Star  did  not  adhere  to 
the  terms  of  its  discount/premium 
program.  Since,  we  did  find  that  Gold 
Star  incurred  these  expenses  in 
connection  with  its  discount  program, 
we  have  therefore  allowed  this  claim  as 
an  indirect  selling  expense  in  these  final 
results. 

Comment  42:  The  petitioners  argue 
that  Gold  Star's  discounts  granted  for 
advance  payment  on  sales  in  the  home 
market  should  offset  its  home  market 
credit  claim.  To  the  extent  purchasers 
made  use  of  this  program,  interest 
gained  on  these  transactions  should 
offset  credit  expense  claims. 

Department's  Position:  We  verified 
Gold  Star's  credit  claim  and  found  no 
inconsistencies  between  Gold  Star's 
books  and  ledgers  and  its  October 
questionnaire  response.  We  believe  that 
Gold  Star's  accounts  receivable  take 
interest  on  these  sales  into  account. 
Therefore,  we  have  made  no  changes  to 
Gold  Star's  home  market  credit  claim  for 
these  final  results. 

Comment  43:  The  petitioners  are 
confused  by  the  Department's 
verification  report  of  Gold  Star  in  Korea. 
They  do  not  fully  understand  Gold  Star's 
methodology  for  excluding  duties  and 
taxes  from  its  physical  difference  claim. 
The  petitioners  urge  the  Department  to 
deny  Gold  Star's  claim  unless  Gold  Star 
can  supply  the  Department  with  an 
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adequate  explanation  for  the  use  of 
several  allocation  ratios. 

Department's  Position:  Gold  Star 
provided  an  explanation  for  the  use  of 
different  allocation  methodologies  to 
establish  a  part's  price  under  different 
purchasing  circumstances.  We  believe 
Gold  Star's  of  Gold  Star's  allocations 
are  appropriate  and  our  verification  of 
Gold  Star's  physical  differences  in 
merchandise  claim  revealed  no  apparent 
discrepancies  in  its  use  of  its 
allocations. 

Comment  44:  The  petitionsers  claim 
that  Gold  Star's  royalty  claim  is  fraught 
with  inconsistencies  and  the  expenses  it 
claims  on  its  purchase  price  sales  are 
greatly  understated  for  the  review 
period. 

Department's  Position:  We  found 
Gold  Star's  royalty  claim  at  verification 
to  be  consistent  both  with  its  payment 
records  and  with  sales  made  during  the 
review  period.  In  our  final  results 
analysis  we  have  corrected  one  error  in 
the  reporting  of  royalties  for  a  six  month 
period  for  ESP  sales-specific 
information. 

Comment  45:  The  petitioners  argue 
that  Gold  Star's  home  market  warranty 
claim  is  inadequate  because  Gold  Star 
could  not  isolate  its  expenses  for  repairs 
of  color  televisions.  Therefore,  the 
Department  should  treat  the  majority  of 
Gold  Star's  home  market  warranty  claim 
as  indirect  expenses  or  else  reduce 
those  components. 

Department's  Position:  In  our  final 
calculations  we  have  considered  Gold 
Star's  claims  for  loss  on  cashback, 
service  fees,  and  freightand  delivery  as 
expenses  which  are  directly  related  to 
sales  and  therefore  allowable 
circumstance  of  sale  adjustments. 

Comment  46:  The  petitioners  note  that 
a  sample  advertisement  selected  by  the 
Department  for  verification  of  Gold 
Star's  home  market  advertising  should 
not  be  allowed  as  part  of  its  claim 
because  no  mention  was  made  in  the  ad 
of  the  comparison  model. 

Department's  Position:  We  agree  with 
petitioners  that  the  claim  should  not 
include  the  expense  claimed  for  this  ad. 
The  subject  advertisement  was  the  only 
expense  in  a  certain  category  of  ads  and 
we  have  denied  that  particular  expense 
for  both  the  preliminary  and  final 
results. 

Comment  47:  The  petitioners  question 
the  validity  of  Gold  Star's  inclusion  of  a 
claim  for  duty  drawback  received  on  a 
fixed  rate  basis.  The  verification  report 
states  that  Gold  Star  determined  its  duty 
drawback  claim  using  the  import 
permits  as  the  upper  limit  of  its  claim. 
The  petitioners  urge  the  Department  to 
disallow  the  claim  since  the  limit  of  the 
claim  should  be  based  on  what  was 


actually  exported,  and  since  without 
export  no  ch-awback  can  be  claimed. 
Additionally,  the  petitioners  argue  that 
the  Department  should  deny  that  part  of 
Gold  Star's  drawback  claim  which  is 
based  on  the  loss  rate.  Drawback  claims 
should  be  limited  to  those  products, 
components,  and  parts  which  are 
actually  exported. 

Department's  Position:  For  our 
treatment  of  fixed  rate  duty  drawback 
and  drawback  based  on  a  loss  rate,  see 
comment  20.  We  disagree  with  the 
petitioners  that  Gold  Star's  use  of 
imports  as  the  upper  limits  of  its  duty 
drawback  claim  is  an  unreasonable 
methodology.  Since  Gold  Star  can  only 
receive  drawback  on  the  items  it 
imported  for  use  in  exported 
merchandise,  Gold  Star's  total  duty 
drawback  claim  cannot  exceed  the 
amount  of  duties  and  taxes  it  paid  on 
the  importation  of  the  items.  The 
drawback  will  either  equal  the  imported 
amount,  when  accounting  also  for 
drawback  on  parts  lost  during 
production,  or  be  less  than  that  amount 

Comment  48:  The  petitioners  argue 
that  the  Department  should  require  Gold 
Star  to  reallocate  its  export  selling 
expenses  based  on  sales  to  various 
export  marieets  or  some  other 
methodology.  Gold  Star's  allocation 
based  on  the  number  of  persotmel  is 
potentially  distortive  of  actual  export 
selling  expenses  because  most 
personnel  are  fungible  and  can  be 
replaced  by  others  who  woiic  on  exports 
to  markets  other  than  the  United  States. 

Department's  Position:  Gold  Star 
developed  a  rather  complicated  method 
of  allocating  export  selling  expenses  to 
sales  in  the  United  States.  While 
petitioners  may  be  correct  in  thinking 
that  individuals  in  Gold  Star's  export 
staff  can  work  in  other  departments,  we 
cannot  assume  that  this  is  the  case.  We 
believe  that  Gold  Star's  allocation  based 
on  the  number  of  personnel  is 
reasonable. 

Comment  49:  The  petitioners  note  that 
the  Department's  verification  report  of 
Gold  Star's  U.S.  subsidiary  uncovered 
glaring  discrepancies  in  the  attempt  to 
verify  Gold  Star  Electronics 
International's  ("GSEI")  regular  and  net 
sales  claims.  The  petitioners  urge  the 
Department  to  look  closely  at  GSEI's 
monthly  sales  figures  before  accepting 
them  in  the  final  determination. 

Department's  Position:  GSEI  was  able 
at  verification  and  subsequent  to 
verification,  using  documents  given  to 
the  Department  at  verification,  to 
explain  to  the  Department's  satisfaction 
the  discrepancies  in  its  reporting  of 
regular  sales.  We  have  not  made  any 
changes  to  GSEI's  claimed  sales  totals. 
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Comment  50:  The  petitioners  urge  that 
GSEI's  allocation  of  indirect  selling 
expense  in  the  U.S.  based  on  the 
"nature"  of  the  individual  expenses  is 
an  inappropriate  basis  and  serves  only 
to  reduce  the  total  claim. 

Department's  Position:  GSEI  allocated 
the  expenses  which  make  up  its  pool  of 
indirect  selling  expenses  based  on  the 
ways  in  which  it  incurs  each  expense. 
For  example.  CSEI  reported  its 
warehousing  expense  based  on  cubic 
feet  because  that  is  how  CSEI  is  billed. 
This  allocation  methodology  was 
accepted  by  the  Department  in  the 
previous  review. 

Comment  51:  The  petitioners  argue 
that  CSEI  improperly  allocated  its  U.S. 
inland  freight  expense  on  the  basis  of 
standard  weight  instead  of  square 
footage  which  is  the  standard  method 
that  trucking  companies  bill  their 
clients. 

Department's  Position:  We  disagree. 
We  verified  that  CSEI  incurs  its  U.S. 
inland  freight  expense  based  on 
standard  weights. 

Comment  52:  The  verification  report 
on  CSEI  revealed  that  many  of  CSEI's 
sales  were  phoned  in.  The  petitioners 
contend  that  the  use  of  phoned  in  orders 
indicates  the  existence  of  long  term 
contracts  between  CSEI  and  its 
customers.  If  this  is  the  case,  the 
petitioners  urge  the  Department  to  use 
the  contract  date  as  the  date  of  sale  and 
not  the  date  of  the  phoned  order. 

Department's  Position:  During  our 
verification  of  CSEI,  we  saw  no 
indication  of  the  existence  of  long-term 
contracts.  We  are  satisfied  that  CSEI 
reported  the  most  accurate  date  of  sale 
for  its  merchandise. 

Comment  53:  The  petitioners  question 
the  validity  of  CSEI"s  reconciliation  of 
its  reported  Accounts  Receivable 
balance  in  its  U.S.  credit  expense  to  the 
company  General  Ledger  and  Balance 
Sheet  statement  Further,  the  petitioners 
suspect  that  CSEI's  reported  long-term 
interest  rate  is  inaccurate.  They  suggest 
that  the  parent  is  providing  a  guarantee 
for  CSEI's  loans,  and  such  a  guarantee 
has  commercial  value. 

Department's  Position:  We  are 
satisfied  from  our  verification  of  GSEI 
that  its  reconciliation  of  its  Accounts 
Receivable  to  its  reported  balance  is 
reliable  and  accurate.  Additionally,  we 
verified  that  GSEI's  reported  short-term 
interest  rate  is  the  average  of  the  rates  it 
actually  paid. 

We  consider  a  parent  company  and 
its  U.S.  subsidiary  to  be  one  entity.  We 
are  not  concerned  that  the  parent 
provides  a  guarantee  for  its  subsidiaries' 
loans  as  long  as  the  reported  average 
short-term  interest  rate  refiects  the 


interest  rate  the  subsidiary  actually 
incurred. 

Comment  54:  The  petitioners  do  not 
understand  the  method  by  which  CSEI 
allocated  its  cooperative  advertising 
expenses.  They  suggest  the  Department 
request  CSEI  to  provide  a  more  detailed 
explanation  of  its  advertising  expenses. 

Department's  Position:  We  agree  with 
the  petitioners  that  CSEI's  explanation 
in  its  response  of  the  basis  for  its 
allocation  of  dealer  cooperative 
advertising  is  unclear.  Our  verification 
of  CSEI's  cooperative  advertising 
expenses  demonstrates  that  CSEI 
allocated  its  advertising  expense  for  ads 
which  include  many  products  to  color 
televisions  based  on  the  number  of  color 
televisions  advertised,  and  the  total  cost 
of  the  advertisement  to  CSEI.  We  have 
accepted  CSEI's  method  as  a  reasonable 
approximation  of  its  cooperative 
advertising  expense  for  color 
televisions. 

Comment  55:  The  petitioners  note  that 
there  is  a  large  discrepancy  between 
CSEI's  reported  commissions  in  the 
indirect  selling  expense  section  of  its 
response  and  the  amount  listed  on  its 
income  statement.  The  petitioners  claim 
this  discrepancy  warrants  the  use  of  the 
higher  figure  in  calculating  United  States 
prices. 

Department's  Position:  The  apparent 
discrepancy  between  the  review  period 
commission  total  and  the  actual  expense 
listed  in  GSEI's  income  statement  is 
accounted  for  by  commissions  returned 
due  to  merchandise  returns. 

Comment  56:  The  petitioners  note  that 
Cold  Star  allocated  its  U.S.  warranty 
expenses  over  total  sales  of  color 
televisions,  which  including  sales 
outside  the  review  period,  while  it  did 
not  use  a  similar  allocation  methodology 
in  the  home  market.  Additionally,  the 
petitioners  believe  CSDEl  has  not 
accounted  for  all  its  warranty  expenses 
on  purchase  price  sales.  They  urge  the 
Department  to  investigate  these  U.S. 
market  expenses  further. 

Department 's  Position:  Because  the 
petitioners  did  not  raise  this  question 
about  GSEI's  warranty  expense 
methodology  or  reporting  of  expenses 
until  after  the  verification,  we  must  rely 
on  data  acquired  at  the  verification  for 
our  final  results. 

Comment  57:  The  petitioners  are 
concerned  that  Gold  Star  has  not 
provided  accurate  information 
concerning  its  organizational  structure, 
its  annual  and  monthly  income 
statements,  and  its  cost  of  production 
for  home  market  and  U.S.  color 
television  models. 

Department's  Position:  We  verified 
Gold  Star's  quarterly  and  monthly 
income  statements  by  tying  the  reported 


amounts  to  source  documents.  In 
addition,  we  verified  Gold  Star's 
organizational  structure,  income 
statements,  and  cost  of  production,  and 
found  no  discrepancies.  We  are  satisfied 
that  Cold  Star  has  submitted  accurate 
data  in  its  questionnaire  response. 

Comment  58:  The  petitioners  object  to 
the  Department's  inclusion  of  U.S.  sales 
made  in  April,  1985.  These  sales  are 
outside  the  review  period. 

Department's  Position:  We  agree  and 
have  excluded  those  sales  from  our  final 
calculations. 

Comment  59:  The  petitioners  claim  the 
Department  erred  by  including 
Daewoo's  U.S.  sales  of  "returned 
merchandise"  because  Daewoo  has 
failed  to  demonstrate  that  its  "returned 
merchandise"  includes  actual  returns. 
Further,  Daewoo's  report  of  quantity 
returned  is  not  consistent  with  the 
number  of  returned  set  sales  Daewoo 
also  reported. 

Department 's  Position:  Daewoo 
explains  that  the  apparent  inconsistency 
between  the  quantity  returned  and  the 
sale  of  those  sets  is  due  to  the  lagtime 
between  the  return  of  the  television  and 
its  resale.  We  believe  Daewoo's 
explanation  to  be  reasonable.  Therefore, 
we  have  made  no  changes  to  our 
analysis  regarding  Daewoo's  returned 
merchandise. 

Comment  60:  Daewoo  and  the 
petitioners  argue  that  the  Department 
erred  in  not  including  Daewoo's  home 
market  sales  to  affiliated  dealers  in  its 
preliminary  analysis. 

Department's  Position:  We  agree.  We 
have  included  Daewoo's  home  market 
sales  to  both  independent  and  affiliated 
dealers  in  our  final  results. 

Comment  61:  The  petitioners  note  a 
computational  error  by  the  Department 
in  its  analysis  of  one  of  Daewoo's 
purchase  price  sales. 

Department's  Position:  We  agree  and 
have  corrected  the  error  using 
information  gathered  during  verification. 

Comment  62:  The  petitioners  claim 
that  Daewoo  has  reported  unreasonably 
low  per-unit  ocean  freight,  U.S.  Customs 
duty,  and  brokerage  and  handling 
charges  on  its  U.S.  sales. 

Department's  Position:  The  low  per- 
unit  amounts  for  brokerage  and  handling 
charges,  ocean  freight  and  U.S.  Customs 
duty  charges  is  due  to  the  fact  that  for 
certain  sales  the  merchandise  was 
imported  in  two  or  more  entries.  We 
have  corrected  our  computer  program  to 
capture  the  full  expense  for  each  sale. 

Comment  63:  The  petitioners  question 
the  validity  of  Daewoo's  ocean  freight 
rebate  claim  because  the  Department's 
verification  team  did  not  review  any 
rebate  agreement  between  Daewoo  and 
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the  shipping  company,  and  various  other 
aspects  of  this  rebate  system.  The 
petitioners  note  that  these  issues  are 
especially  pertinent  in  light  of  the 
discrepancies  in  Daewoo's  ocean  freight 
claim  addressed  above. 

Department's  Position:  Our 
verification  of  Daewoo's  ocean  freight 
rebate  claim  revealed  no  discrepancies 
in  Daewoo's  reported  expenses  listed  in 
its  questionnaire  response.  Furthermore, 
because  the  petitioners  did  not  raise 
their  concerns  about  any  agreements 
with  shipping  companies  until  after  the 
verification,  we  must  rely  on  the 
information  we  acquired  at  verification 
for  our  final  resuhs. 

Comment  64:  The  petitioners  claim 
that  Daewoo  double-counted  its  home 
market  inland  freight  costs,  and  has 
included  overhead  in  the  claim. 
Additionally,  the  EJepartment  should 
require  Daewoo  to  report  dealer-specific 
inland  freight  information. 

Department's  Position:  We  treated 
Daewoo's  Gumi  factory-to-d^ot  freight 
as  an  indirect  selling  expense  because  it 
is  an  expense  incurred  prior  to  sale  of 
the  merchandise.  However,  we  do  not 
believe  that  Daewoo  has  double- 
counted  any  expenses  in  this  claim.  We 
treated  Daewoo's  factory  to  dealer 
expense  as  an  indirect  selling  expense 
because  it  included  expenses  for 
shipments  from  Gumi  to  the  depots 
which  Daewoo  did  not  segregate  from 
the  claim. 

Comment  65:  The  petitioners  ai^gue 
that  the  Department  erred  in  using 
Daweoo's  allocation  of  its  U.S. 
cooperative  advertising  expenses  over 
all  Daewoo  Electronic  Company 
America'*  ("DECA")  sales  to  dealers 
when  Daewoo  had  also  submitted  more 
accurate,  dealer-specific  information. 

Department's  Position:  Because 
Daewoo  failed  to  identify  its  customers 
in  its  U.S.  sales  submission,  we  are 
unable  to  use  the  dealer-specific 
information  Daewoo  provided  in  its 
deficiency  response.  Further,  because 
Daewoo's  total  cooperative  advertising 
expense  claim  listed  in  its  deficiency 
response  varies  from  the  total  in  its 
original  response,  we  have  applied  the 
average  allowance  paid  to  the  dealers 
who  participated  in  all  U.S.  sales  as  best 
information  available. 

Comment  66:  The  petitioners  argue 
that  the  Department  should  use  the 
invoice-specific  expense  of  Daewoo's 
early  payment  discounts  on  U.S.  sales 
instead  of  applying  the  allocated 
expense  amount  Daewoo  originally 
submitted  in  its  response. 

Department's  Position:  We  agree  that 
invoice-specific  discount  amounts  would 
be  more  accurate  but  we  do  not  beUeve 
that  the  possible  distortions  produced 


by  using  an  allocated  amount  will  be 
great  enou^  to  warrant  the  use  of 
invoice-^specific  data. 

Comment  67:  The  petitioners  claim  the 
Department  erred  in  classifying 
commissions  paid  on  Daewoo's  U.S. 
sales  as  indirect  selling  expenses  for  the 
purposes  of  calculating  the  ESP  offset 
adjustment. 

in  addition,  the  petitioners  argue  that 
the  office  employee  expenses  Daewoo 
included  in  its  commission  offset  are 
inappropriate. 

Department's  Position:  For  our 
treatment  of  Daewoo's  expense  and  the 
ESP  offset,  see  the  Department's 
Position  to  Comment  3  above.  We 
disagree  that  the  office  employee 
expenses  are  inappropriate  in  the 
commission  offset.  Such  expenses  are 
indirect  selling  expenses  which  are 
properly  used  to  offset  commissions  in 
the  United  States. 

Comment  68:  The  petitioners  claim 
Daewoo  has  overstated  its  home  market 
sales  volume  rebate  because  (1]  it 
included  rebates  on  sales  to  dealers  not 
iisted  in  Daewoo's  October 
quesUonnaire  response,  and  (2)  the  April 
verification  report  notes  that  Daewoo 
granted  rebates  in  excess  of  the  allotted 
rebate  agreement  amount. 

Department's  Position:  Our 
verification  of  Daewoo's  sales  volume 
rebate  program  did  not  reveal  any 
inconsistencies  which  Daewoo  did  not 
point  out  in  its  deficiency  response.  We 
found  at  verification  that  Daewoo 
reported  an  accurate  account  of  its 
rebate  expenses.  We  see  no  reason  to 
change  our  treatment  of  these  rebates. 

Comment  69:  The  petitioners  claimed 
the  Department  erred  in  granting 
Daewoo's  "fall  promotional/gift  rebate" 
program  expenses  because  Daewoo 
could  not  tie  the  expense  to  sales  during 
the  review  period,  and  the  claim  is 
fraught  with  inconsistencies. 

Department's  Position:  We  allowed 
Daewoo's  "falLpromotional/gift  rebate" 
expenses  as  direct  selling  expenses 
because  Daewoo  could  show  that  gifts 
were  given  only  on  purchases  of  color 
televisions.  We  adjusted  the  total 
quantity  of  gifts  given  to  account  for  the 
gifts  not  provided  on  purchases  of  color 
televisions.  We  allowed  the  spring  gift 
program  as  an  indirect  expense  because 
gifts  were  based  on  the  value  of  the 
purchase  and  thus  not  on  sales  of  color 
television  alone.  We  agree  with 
petitioners  that  Daewoo  cannot  claim  an 
expense  which  is  greater  than  the  cost 
of  purchasing  the  gift  and  we  have  made 
the  proper  adjustments  to  our 
calculationB. 

Comment  70:  The  petitioners  argue 
that  Daewoo  overstated  its  claimed 
short-term  interest  rate  on  home  market 


borrowings.  Further,  the  Department 
should  not  acxept  Daewoo's  trust  ^md 
loans  in  its  interest  rate  calculation 
because  those  loans  involved  special 
financing  not  generally  available  for 
financing  working  capital. 

Department's  Position:  Om 
verification  of  Daewoo's  short-term 
interest  rate  indicated  to  our  satisfaction 
that  its  claimed  average  rate  is 
consistent  -with  the  interest  rate  Daewoo 
paid  on  its  loans. 

Comment  71:  The  petitioners 
encourage  the  Department  to  use  the 
model-specific  home  market  warranty 
repair  information  Daewoo  has 
provided. 

Department's  Position:  We  agree  with 
petitioners  and  we  have  used  the  model- 
specific  warranty  expenses  Daewoo 
submitted. 

Comment  72:  The  petitioners  claim 
that  Daewoo  has  overstated  its  home 
market  advertising  expense.  They  note 
discrepancies  between  Daewoo's 
questionnaire  response  and  the 
Department's  April  verification  report. 

Department's  Position:  At  verification 
we  spot-checked  certain  reported 
expenses  in  Daewoo's  advertising  claim. 
Given  the  time  restriction  of  the 
verification  process,  we  believe  our 
method  of  spot-checking  certain  expense 
items  to  be  adequate.  Since  petitioners 
did  not  state  these  concerns  prior  to 
verification,  we  had  no  reason  to  go 
beyond  our  normal  practice. 

Comment  73:  The  petitioners  argue 
that  the  Department  should  use  the 
model-specific  indirect  advertising  data 
Daewoo  submitted  instead  of  an 
allocation  over  all  models. 

Department's  Position:  We  disagree. 
The  model-specific  amounts  that  the 
petitioners  refer  to  are  based  on  ratios 
of  sales  of  each  model  to  total  sales  to 
dealers  of  all  models.  These  ratios  do 
not  measure  an  advertising  expense  on 
a  model-by-model  basis.  Daewoo's 
original  allocation  methodology  is  an 
accurate  measure  of  its  home  market 
indirect  advertising  expense.  We  have 
applied  this  percentage  to  all  dealer 
sales  in  the  home  market. 

Comment  74:  The  petitioners  claim  the 
Department  incorrectly  allowed 
expenses  incurred  by  Seoul 
Headquarters  as  part  of  Daewoo's  home 
market  indirect  selling  expense  claim. 
The  petitioners  state  the  Daewoo  is 
double-counting  expenses  for  rent  and 
vehicle  maintenance  for  Seoul 
Headquarters  which  are  also  included 
as  expenses  incurred  by  the  domestic 
sales  division. 

Department's  Position:  We  disagree 
that  Daewoo  has  double-counted  certain 
home  market  indirect  selling  expenses. 
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We  have  no  reason  to  believe  that  the 
expenses  for  rent  and  vehicle 
maintenance  in  both  the  Seoul  office 
and  in  the  sale  divsion  are  the  same 
expenses.  Further,  we  do  not  believe  it 
is  inappropriate  for  Daewoo  to  include  a 
portion  of  its  headquarter's  selling 
expenses  in  its  indirect  selling  expense 
adjustment. 

Comment  75:  The  petitioners  note  that 
the  Department  failed  to  include  the 
parts  and  labor  cost  of  Daewoo's 
indirect  warranty  claim  and  its 
inventory  carrying  charges  on  U.S.  sales 
in  the  preliminary  results  calculations. 

Department's  Position:  We  did 
include  parts  and  labor  cost  in 
Daewoo's  indirect  warranty  claim  in  our 
preliminary  results  calculations.  We  do 
agree  that  we  had  excluded  the 
inventory  carrying  charge  and  we  have 
now  corrected  that  error. 

Comment  76:  The  petitioners  call  the 
Department's  attention  to  many 
discrepancies  in  reported  materials 
costs,  standard  costs,  lead  time  between 
materials  purchases  and  production,  and 
related  supplier  purchases  found  in 
Daewoo's  cost  of  production  data. 
Petitioners  than  urge  the  Department  to 
conduct  a  cost  of  production 
investigation  on  Daewoo's  home  market 
sales  before  it  accepts  its  home  market 
sales  for  price  comparison  purposes. 

Department's  Position:  The 
petitioners'  allegation  that  Daewoo  was 
selling  in  the  home  market  at  less  than 
cost  was  received  63  days  prior  to  the 
due  date  of  the  final  determination. 
Based  on  the  short  time  period  between 
the  submission  of  the  pre-hearing  briefs, 
and  the  completion  of  this  review  within 
our  statutory  time  limit,  we  did  not 
conduct  the  requried  analysis  to 
determine  whether  sales  below  cost  do 
exist  for  Daewoo.  Furthermore,  we 
believe  that  the  petitioner  had  sufficient 
information  prior  to  the  preliminary 
determination  to  allow  the  filing  of  a 
timely  allegation  of  sales  at  less  than  the 
cost  of  production. 

Comment  77:  In  the  first 
administrative  review  it  was  discovered 
that  certain  Korean  financial  institutions 
require  a  portion  of  the  amounts 
respondents  borrow  to  be  deposited 
with  the  institutions.  Zenith  urges  the 
Department  to  ascertain  whether 
respondents  earned  any  interest  on  such 
compensating  deposits  and  use  that 
amount  to  offset  interest  paid  on  loans 
used  to  calculate  respondents  home 
market  credit  adjustment.  Further, 
Zenith  requests  that  the  Department 
confirm  that  respondents'  short-term 
interest  rates  used  to  calculate  their 
home  market  credit  adjustment  do  not 
contain  interest  paid  on  long-term  loans. 


Department's  Position:  We  verified 
that  the  average  interest  rate 
respondents  used  in  their  credit 
calculation  was  an  average  of  the  actual 
interest  rates  incurred  on  their  short- 
term  loans.  We  use  the  interest  rates  on 
short-term  loans  because  that  rate 
reflects  the  cost  incurred  by  the  seller  to 
cover  the  sales  posted  to  its  Accounts 
Receivable.  The  use  of  those  borrowed 
funds,  however,  is  not  relevant  to  the 
calculation  of  the  cost  of  those  funds.  If 
the  seller  re-deposits  a  portion  of  the 
amount  it  obtained  from  a  short-term 
loan  and  earns  Interest  on  that  deposit, 
the  cost  of  the  loan  as  reflected  in  the 
interest  rate,  is  unchanged.  If  the 
respondent  uses  part  of  the  borrowed 
funds  as  a  compensating  deposit 
required  by  the  bank  from  which  the 
loan  was  made,  we  do  not  believe  any 
interest  earned  on  that  deposit  should 
affect  the  cost  of  that  loan  for 
antidumping  purposes. 

Comment  78:  Zenith  notes  that  in  the 
first  administrative  review,  the 
Department  found  some  evidence  of  a 
dual  pricing  structure  in  Korea  in  which 
the  prices  for  materials  destined  to  be 
incorporated  in  home  market 
merchandise  was  higher  than  the  price 
charges  for  identical  materials  used  in 
export  merchandise.  This  price 
discrepancy  could  not  be  explained 
solely  by  the  amount  of  duties  paid  on 
components  imported  for  use  in  home 
market  merchandise.  Zenith  urges  the 
Department  to  ascertain  the  extent  to 
which  claimed  physical  differences  in 
merchandise  adjustment  amounts  are 
due  to  the  existence  of  this  dual  pricing 
structure. 

Department's  Position:  We  verified 
that  respondents  used  the  actual  prices 
paid  for  different  parts  when  calculating 
an  average  price  for  physical 
differences.  We  consider  such  a  price 
difference  appropriate  for  quantifying 
the  cost  of  the  physical  differences.  We 
believe  that  this  is  the  only  objective 
manner  of  adjusting  for  the  physical 
differences. 

Comment  79:  Zenith  argues  that  the 
Department  should  make  sure  that 
respondents  included  all  antidumping 
legal  fees  in  their  U.S.  selling  expense 
claims.  Zenith  maintains  that  the 
Department  should  follow  the  previous 
review's  methodology  and  include  such 
expenses  in  respondents'  claimed 
adjustments  for  U.S.  selling  expenses. 

Department's  Position:  In  the  previous 
review,  we  deducted  antidumping  legal 
fees  as  export  selling  expenses  stating 
that  this  deduction  was  the  best 
information  available  for  the  legal  fees 
at  issue.  After  further  consideration,  we 
view  that  decision  as  incorrect.  It  is  our 
practice  as  stated  in  our  Study  of 


Antidumping  Adjustments  Methodology 
and  Recommendations  for  Statutory 
Change  to  not  consider  legal  fees  paid  in 
connection  with  litigation  resulting  from 
an  earlier  antidumping  investigation  to 
be  an  expense  related  to  sales  made  in 
the  period  of  review.  (See  also  the  final 
results  of  sales  at  less  than  fair  value  of 
certain  steel  pipes  and  tubes  from  Japan, 
48  FR  1206,  April  29, 1983.)  We  view 
legal  fees  incurred  at  the  administrative 
stage  of  an  antidumping  proceeding  as 
meriting  similar  treatment  since  they  are 
incurred  in  defending  against  an 
allegation  of  dumping.  As  such,  they  are 
not  expenses  incurred  in  selling 
merchandise  in  the  United  States. 

Further,  to  deduct  antidumping  legal 
fees  as  selling  expenses  would 
effectively  discriminate  against  those 
respondents  who  seek  legal  counsel  in 
proceedings  before  the  Import 
Administration. 

Comment  80:  Because  this  review 
covers  sales  made  during  the  period 
May  1, 1984  through  March  31, 1985  and 
the  previous  review  covered  entries, 
certain  purchase  price  and  ESP  sales 
were  not  covered  in  the  questionnaries 
for  either  review.  Zenith  argues  that  the 
Department  should  calculate  the  foreign 
market  value  to  be  compared  to  those 
U.S.  sales  on  the  basis  of  home  market 
data  applicable  to  the  date  of 
exportation  of  that  merchandise  to  the 
United  States.  The  Department  should 
therefore  use  the  foreign  market  values 
determined  in  the  first  administrative 
review,  which  apply  to  the  date  of 
exportation  for  these  sales. 

Department's  Position:  The  first 
administrative  review  covered  entries 
while  this  review  covered  sales. 
Therefore,  many  purchase  price  sales 
entered  during  this  review  but  sold  in 
the  prior  review  period  were  not 
covered  by  either  questionnaire.  We 
extended  this  second  administrative 
review  period  in  order  to  cover  those 
U.S.  sales.  It  was  our  change  in  coverage 
from  entries  to  sales  which  required 
respondents  to  submit  home  market 
comparison  sales  prior  to  the  review 
period.  For  those  purchase  price  sales, 
we  have  applied  this  review's 
methodology.  We  agree  with  Zenith  that 
the  ESP  transactions  for  which  the 
merchandise  entered  prior  to  but  was 
sold  during  this  review,  were  already 
covered  by  the  first  administrative 
review. 

Comment  81:  Zenith  requests  the 
Department  to  determine  that  Gold  Star 
has  removed  some  amount  for  duties 
and  taxes  paid  for  parts  for  which  Gold 
Star  could  not  find  the  actual  amount 
paid  as  listed  on  the  import  permits. 
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Department's  Posit/on:  Since  we  have 
determined  that  duty-mcluBive  parts 
prices  should  be  used  for  cateulaling 
pl^nical  differences  in  merchandise;  this 
issue  is  mooL  For  our  treatment  of  duty 
in  the  physical  differences  claims,  see 
Comment  116. 

Comment  82:  Zenith  argues  that  the 
Department  should  treat  Gold  Star's 
media  and  dealer  advertising  claim  as 
direct  selling  expenses  in  the  United 
States. 

Department's  Position:  We  agree  and 
have  done  so  in  our  calculation  of 
United  States  price  for  Gold  Star. 

Comment  83:  Zenith  argues  that  the 
Department  should  base  its  analysis  of 
Gold  Star's  sales  on  sales  of  all  imports 
into  the  United  States  during  the  review 
period,  including  samples,  sales  to 
employees,  sales  of  damaged  receivers, 
and  other  "non-commercial"  sales. 

Department's  Position:  We  disagree 
with  Zenith  that  Gold  Star's  U.S. 
samples  should  be  included  in  our 
analysis.  Gold  Star  was  able  to  show  at 
verification  that  these  televisions  were 
not  sold  within  the  meaning  of  section 
772  of  the  Tariff  Act.  See  Comment  35. 
However,  we  agree  with  Zenith  that 
damaged  set  sales  and  sales  to 
employees  should  be  included  in  our 
final  results  because  those  sales  were 
made  at  arms-length. 

Comment  84:  Zenith  argues  that  the 
Department  should  remove  from 
Samsung's  indirect  home  market 
warranty  claim  the  portion  of  salary 
subsidies  paid  to  "independent 
contractors." 

Department's  Position:  See  Comment 
15. 

Comment  85:  Zenith  argues  that  the 
Department  should  not  include 
Samsung's  SYPM rebate  anywhere  in 
the  foreign  market  value  calculation 
unless  it  accounts  for  the  fact  that 
Samsung  appears  to  keep  the 
distributor's  markup  and  that  Samsung 
effectively  earns  interest  on  the  majority 
of  SYPM  rebate  sales. 

Department's  Position:  We  believe 
that  Samsung  has  accounted  for  any 
income  it  may  have  earned  on  SYPM 
transactions. 

Comment  86:  Zenith  argues  that  the 
Department  should  allow  Samsung's 
U.S.  cash  discount  and  volume  rebate  as 
circumstance  of  sale  adjustments.  This 
is  in  accordance  with  a  decision  in 
which  the  Department  received  court 
approval  for  its  treatment  of  home 
market  discounts  and  rebates  not  linked 
to  specific  sales  as  directly  related 
selling  expenses. 

Department's  Position:  For  our 
treatment  of  Samsung's  cash  discount, 
see  Comment  22.  See  Comment  24  for 
our  treatment  of  the  volume  rebate. 
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Comment  87:  Zenith  notes  that  ttie 
Department  deleted  from  its  calculation 
of  the  Samsung  margin  those  U.S.  sales 
forivhich  Samsung  reported  a  zero 
price,  but  included  the  value  of  those 
sales  in  the  denominator  used  to 
allocate  U.S.  expenses. 

Department's  Position:  The  "sales"  for 
which  Samsung  reported  a  zero  price 
are  samples  which  were  never  sold 
within  the  meaning  of  section  772  of  the 
statute.  However,  it  is  appropriate  to 
include  a  value  for  those  sets  because 
Samsung  sttll  incurs  costs  in  the 
production  and  transportation  of  those 
televisions. 

Comment  88:  Zenith  suggests  the 
possibility  that  the  value  of  Samsung's 
indirect  purchase  price  sales  might  be 
somehow  commingled  with  ESP  sales 
values. 

Department's  Position:  Our 
verification  of  Samsung  America's  sales 
did  not  reveal  that  any  indirect  purchase 
price  and  ESP  sales  were  double- 
counted. 

Comment  89:  Zenith  contends  that  the 
Department  has  reasonable  grounds  to 
perform  a  test  for  sales  made  below  the 
cost  of  production  for  Daewoo. 

Department's  Position:  See  Comment 
74. 

Comment  W:  Zenith  notes  that  the 
Department  excluded  certain  of 
Daewoo's  US.  sales  for  which  the  price 
reported  is  zero.  Zenith  argues  that  the 
denominator  used  in  the  allocation 
formula  for  Daewoo's  U.S.  selling 
expenses  should  not  include  any  sales 
value  derived  from  those  sales. 

Department's  Position:  Daewoo 
explains  that  these  color  televisions  are 
in  fact  samples  and  not  "sales"  within 
the  meaning  of  section  772  of  the  statute. 
Further,  Daewoo  has  provided  sufficient 
documentation  to  support  its  claim  that 
these  televisions  were  sent  to  the  United 
States  as  samples.  We  have  accepted 
Daewoo's  explanation,  and  for  the 
reasons  noted  in  Comment  87,  we  have 
left  the  total  sales  value  of  these 
televisions  in  the  denominator  used  to 
allocate  Daewoo's  United  States  selling 
expenses. 

Comment  91:  Daewoo  argues  that  the 
Department  should  accept  its  full  home 
market  warranty  claim.  'The  Department 
unjustly  applied  the  provision  for 
circumstance  of  sale  to  reclassify 
"direct"  expenses  as  "indirect"  selling 
expenses  on  the  grounds  that  the 
expenses  cannot  be  tied  to  sales.  The 
antidumping  law  was  not  intended  to 
require  companies  to  rewrite  their 
books. 

Department's  Position:  We  disagree. 
We  discovered  at  verification  that 
Daewoo  had  the  necessary 
documentation  to  more  closely  tie  its 


repair  expenses  to  particular-models. 
Because  they  ■had  not  done  so,  -we 
treated  certain  of  Daewoo's  warranty 
expenses  as  indirect  selling  expenses  for 
our  preliminary  results.  We  now  have 
accepted  Daewoo's  December  30, 1985 
revised  claim  which  ties  expenses  to 
chassis  sizes,  and  better  reflects 
Daewoo's  actual  expenses. 

We  do  not  expect  companies  to 
"write"  their  books  in  order  to  qualify 
an  expense  as  a  direct  selling  expense. 
We  do  expect  a  company  to  make  its 
claimed  adjustments  as  accurate  as 
possible  based  on  its  existing  records. 

Comment  92:  Daewoo  objects  to  the 
Department's  denial  of  its  claim  for 
drawback  on  materials  wasted  or 
otherwise  consumed  in  the  production  of 
televisions  exported  to  the  United 
States. 

Department's  Position:  See  Comment 
20. 

Comment  93:  Daewoo  argues  that  the 
Department  was  wrong  to  deny  its  claim 
for  a  deduction  from  home  market  price 
for  freight  costs  incurred  between  the 
factory  and  depots. 

Department's  Position:  We  allowed 
Daewoo's  freight  claim  for  shipments 
from  the  factory  to  its  depots  as  an 
indirect  selling  expense  because  we 
consider  home  market  freight  and 
warehouse  expenses  incurred  prior  to 
sale  to  be  indirect  expenses. 

Comment  94:  Daewoo  notes  that  the 
Department  failed  to  make  adjustments 
for  duty,  U.S.  dealer  credit,  advertising, 
warranty,  and  Korean  inland  freight, 
where  appropriate,  in  its  calculations  of 
foreign  market  value  for  comparison  to 
its  purchase  price  sales.  Further,  the 
Department  failed  to  adjust  for  U.S.  and 
domestic  royalty  expenses. 

Department's  Position:  We  disagree 
with  Daewoo  that  we  omitted  duty  and 
U.S.  dealer  credit  expenses  in  our 
calculation  of  one  purchase  price  sale. 
Further,  we  also  made  an  adjustment  in 
our  preliminary  results  calculation  for 
the  above-mentioned  circumstances  of 
sale  claims  and  royalties.  Those 
expenses  were  deducted  from  the  home 
market  price  in  our  calculation  of  the  net 
weight-averaged  foreign  market  value. 

Comment  95:  Daewoo  argues  that  the 
Department  incorrectly  treated  its 
"spring  sales  rebate  campaign"  as  an 
indirect  selling  expense. 

Department's  Position:  We  disagree. 
According  to  our  verification  report  and 
Daewoo's  questionnaire  response,  the 
spring  campaign  gifts  were  given  out  by 
dealers  based  on  the  total  volume  of  the 
purchase.  Thus,  the  cost  of  t'.ie  gift 
cannot  be  solely  attributed  to  the  total 
number  of  televisions  purchased  while 
the  program  was  in  effect  because 
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purchases  of  other  items,  in  addition  to 
televisions,  qualiHed  the  purchaser  for  a 
gift. 

Comment  96:  As  a  result  of 
verification  and  the  Department's 
treatment  of  Daewoo's  home  market 
warranty  claim  in  its  preliminary 
determination,  Daewoo  argues  it  has 
revised  its  direct  warranty  claim  to  best 
reflect  the  Department's  policy  and 
Daewoo's  warranty  records. 

Department's  Position:  We  have 
generally  accepted  Daewoo's  warranty 
revision  of  December  30, 1985  as  it  best 
reflects  the  portion  of  variable  warranty 
expenses  Daewoo  can  attribute  to  color 
televisions.  We  have  revised  that  claim 
slightly  to  exclude  an  amount  for 
commissions  to  authorized  agents 
because  it  is  still  not  clear  that  this 
claim  excludes  certain  fixed  expenses. 

Comment  97:  Daewoo  argues  that  the 
Department  failed  to  make  a  correct 
adjustment  for  its  generic  advertising 
claim.  Daewoo  urges  the  Department  to 
accept  the  allocation  methodology 
outlined  in  its  response  because  this  is 
the  methodology  which  the  Department 
verified. 

Department's  Position:  We  have 
accepted  Daewoo's  original 
methodology  and  have  made  the 
adjustment  to  foreign  market  value. 

Comment  98:  Daewoo  argues  that  the 
Department  should  apply  its  claimed 
home  market  credit  adjustment  to  the 
gross  dealer  price  because  the  credit 
expense  claim  is  based  on  the  time 
period  after  Daewoo  pays  its  taxes. 

Department's  Position:  We  agree  that 
and  have  applied  the  claimed  credit 
adjustment  to  the  gross  dealer  price 
because  Daewoo  carries  the  gross  price 
on  its  books  after  it  pays  the  taxes  and 
until  it  receives  payment  from  its 
customer. 

Comment  99:  Gold  Star  maintains  that 
the  Department  should  not  disregard  its 
below-cost  home  market  sales  pursuant 
to  section  773(b)  of  the  Tariff  Act 
because  such  sales  were  not  made  in 
substantial  quantities  over  an  extended 
time  period,  nor  were  they  made  at 
prices  that  did  not  permit  the  recovery 
of  ail  costs  within  a  reasonable  period. 

Department's  Position:  We  disagree. 
We  disregarded  below-cost  sales  which 
amounted  to  more  than  10%  of  all  home 
market  sales  of  that  model  during  the 
review  period.  We  consider  this 
percentage  to  be  a  reasonable  guideline 
for  disregarding  below-cost  sales  in  this 
case.  (See  Comment  5)  Further,  we  also 
consider  the  eleven-month  span  of  this 
review  to  be  a  reasonable  time  period  in 
which  to  consider  the  extent  of  sales 
made  below  the  cost  of  production. 

Comment  100:  Gold  Star  argues  that 
the  Department's  rule  to  exclude  sales  of 


a  particular  model  if  the  sales  made 
below-cost  exceed  10  percent  of  total 
sales  of  that  model,  and  to  exclude  all 
sales  of  that  model  if  below-cost  sales 
account  for  over  90  percent  of  total 
sales,  is  arbitrary  and  without  legal 
authority. 

Department's  Position:  See  Comment 
5. 

Comment  101:  Gold  Star  argues  that 
the  Department  incorrectly  denied  its 
home  market  warranty  warehousing 
expense  as  a  directly  allowable 
circumstance  of  sale  adjustment  simply 
because  the  expense  does  not  vary  with 
sales. 

Department's  Position:  We  disagree. 
Gold  Star's  warehousing  expense  covers 
the  leasing  of  two  warehouses  to  store 
warranty  parts  used  to  repair  all 
television  models  and  possibly  other 
products  which  Gold  Star  also  repairs 
under  warranty.  Because  it  is  unclear 
that  this  claimed  expense  is  attributable 
to  storage  of  color  television  parts,  we 
have  treated  the  expense  as  an  indirect 
selling  expense. 

Comment  102:  Gold  Star  argues  that 
the  Department  was  incorrect  to  deny 
its  home  market  cash  discount  program 
as  a  direct  circumstance  of  sale 
adjustment  on  the  grounds  that  it  could 
not  tie  its  expense  to  sales  in  which  a 
cash  discount  was  granted.  Even  though 
Gold  Star  could  not  tie  this  expense  to 
sales,  it  is  a  variable  expense  because 
no  discounts  are  paid  unless  a  sale  is 
made. 

Department's  Position:  For 
verification  purpose  we  required  Gold 
Star  to  trace  the  cash  discounts  to  the 
sales  on  which  that  discount  was  given. 
Gold  Star's  accounting  records  were  not 
consistent  with  the  terms  and  conditions 
of  the  discount  program.  Therefore,  we 
have  allowed  those  discounts  as  an 
indirect  circumstance  of  sale  expense. 

Comment  103:  Gold  Star  insists  that 
based  on  the  information  it  has 
submitted  to  the  Department,  it  qualifies 
for  a  level  of  trade  adjustment. 

In  the  home  market.  Gold  Star  sells 
only  to  small  franchise  stores,  whereas 
in  the  United  States  it  sells  to  both 
retailers  and  mass  merchandisers/ 
distributors.  Gold  Star  claims  that  it 
incurs  certain  after-service  warranty, 
advertising,  and  credit  expenses  in  its 
sales  to  retailers  which  it  does  not  incur 
on  its  sales  to  the  mass  merchandisers 
in  the  United  States.  Unlike  retail  stores, 
these  mass  merchandisers  sell 
televisions  under  their  own  brand  name, 
they  perform  their  own  warrsmty 
servicing  and  they  do  not  benefit  from 
Gold  Star's  image  advertising  because 
the  customers  are  not  aware  they  are 
purchasing  a  Gold  Star  television. 
Further,  Gold  Star  identified  certain 


expenses  it  incurs  on  sales  to  both 
retailers  and  mass  merchandisers  but 
which  differ  in  amount  because 
purchase  quantities  differ  between  the 
retail  and  mass  merchandiser 
customers.  Gold  Star  claims  that  these 
are  the  expenses  it  would  incur  in  the 
home  market  if  it  soJd  television  at  the 
mass  merchandiser/distributor  level. 

Department's  Position:  Gold  Star  was 
able  to  quantify  certain  expenss  it  incurs 
in  selling  color  televisions  at  the  retail 
store  level  in  the  home  market.  It  then 
attempted  to  compare  those  expenses 
with  expenses  it  might  have  incurred 
had  it  sold  at  the  distributor/mass 
merchandiser  level  in  the  home  market. 

In  our  preliminary  results,  we  denied 
Gold  Star's  level  of  trade  claim  because 
Gold  Star  could  not  adequately  identify 
different  trade  levels  in  the  home  and 
U.S.  markets.  We  have  no  evidence  of 
the  business  practioes  of  any  mass 
merchandisers/distributors  in  Korea  if 
in  fact  such  customers  do  exist  there. 
We  cannot  know  what  kinds  of  services 
Gold  Star  would  be  required  to  offer 
these  mass  merchandisers  if  such  sales 
existed.  We  have  no  basis  for  assuming 
that  Cold  Star's  claim  identiHes  selling 
expenses  which  would  have  been 
incurred  in  Korea  if  sales  at  the 
disfributor/mass  merchandiser  level 
existed.  Lacking  such  supportable 
evidence,  we  have  denied  Gold  Star's 
claim  for  these  final  results. 

Comment  104:  Gold  Star  claims  the 
Department  incorrectly  reduced  the 
portion  of  its  home  market  imputed 
credit  adjustment  relating  to  advance 
tax  payment  by  miscalculating  the 
number  of  days  between  tax  payment 
and  receipt  of  payment  from  the 
customer.  As  Gold  Star  has 
acknowledged,  the  wording  of  its 
response  narrative  led  the  Department 
to  miscalculate  the  tax  lagtime.  The 
Department  should  use  the  veriHed 
information  in  its  final  calculations. 

Department's  Position:  For  our 
preliminary  results,  we  adjusted  Gold 
Star's  credit  claim  in  accordance  with 
its  questionnaire  response  narrative.  For 
the  purpose  of  our  Hnal  results  we  have 
calculated  gold  Star's  credit  claim  based 
on  information  gathered  at  verification. 

Comment  105:  Gold  Star  comments 
that  for  its  sales  below-cost  test  the 
Department  used  review  period  average 
figures  for  home  market  models  while  it 
tested  for  below-cost  sales  on  home 
market  sales  outside  the  review  period. 
Because  a  cost  test  was  already 
performed  in  the  previous 
administrative  review  on  those  home 
market  sales,  Gold  Star  suggests  the 
Department  only  test  for  below-cost 
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sales  on  home  market  sales  made  during 
the  review  period. 

Department's  Position:  We  agree  and 
have  made  the  correction  to  our  final 
calculations. 

Comment  106:  Gold  Star  argues  that  in 
the  Department's  test  for  sales-below- 
cost  the  Department  failed  to  adjust  the 
home  market  price  to  account  for 
denials  of  certain  selling  expenses  in  the 
price-to-price  portion  of  the  program. 
Department's  Position:  We  agree.  If 
we  deny  a  portion  of  an  adjustment  for 
the  purpose  of  calculating  the  foreign 
market  value,  we  should  only  consider 
the  allowed  portion  in  our  cost  test. 

Comment  107:  Gold  Star  argues  that 
the  Department  should  allow  its  home 
market  rebate  program  expense  as  a 
circumstance  of  sale  adjustment.  Gold 
Star  recalculated  the  expense  amount 
attributable  solely  to  sales  of  color 
televisions  and  suggests  the  Department 
use  this  more  accurate  claim. 

Department's  Position:  After  further 
reference  to  the  verification  exhibits,  we 
conclude  that  Gold  Star  was  able  at 
verification  to  segregate  the  rebate 
expense  for  televisions  from  rebates 
granted  on  other  merchandise.  We  have, 
therefore,  accepted  the  revised  claim 
from  verification  because  we  were  able 
to  verify  those  sales  rebate  expenses. 
Comment  108:  Gold  Star  argues  that 
the  Department  erroneously  disregarded 
the  below-cost  sales  of  certain  models 
that  had  more  than  90  percent  of  their 
sales  above  cost. 

Department's  Position:  We  have 
corrected  this  clerical  error  for  purposes 
of  our  final  results. 

Comment  109:  Gold  Star  argues  that 
the  Department  incorrectly  denied  as 
direct  home  market  selling  expenses,  the 
claimed  amounts  for  warranty  service 
fees,  communications,  service  fees, 
freight  and  delivery,  loss  on  cash  back, 
and  warranty  campaign  advertising. 

Department's  Position:  We  consider 
only  the  cost  of  free  parts,  excluding 
profit,  and  expense  incurred  in  servicing 
as  directly  allowable  expenses.  Such 
servicing  expenses  can  include  expenses 
of  the  serviceman  going  to  and  from  the 
location  of  the  repair,  the  cost  of 
materials  consumed  during  servicing 
and  payments  to  unrelated  firms  for 
performing  repairs.  Indirect  expenses 
include  utilities,  rent,  servicemen's 
wages,  or  other  general  and 
administrative  expenses  incurred  by  the 
service  department.  These  latter 
expenses  are  not  directly  related  to  the 
sales.  However,  we  allowed  Gold  Star's 
claims  for  warranty  service  fees,  loss  on 
cash  back  and  freight  and  delivery  as 
direct  warranty  expenses  because  they 
are  expenses  attributable  to  each  repair. 


Comment  110:  Gold  Star  argues  that 
the  Department  should  allow  as  a  direct 
expense  its  claim  for  losses  on  rehimed 
sets  in  the  home  maricet. 

Department's  Position:  We  agree  and 
have  made  the  appropriate  correction  to 
our  calculations. 

Comment  111:  Gold  Star  argues  that 
the  Department  should  allow  its  home 
market  rebate  program  expense  as  a 
circumstance  of  sale  adjustment.  Gold 
Star  recalculated  the  expense  amount 
attributable  solely  to  sales  of  color 
televisions  and  suggests  the  Department 
use  this  more  accurate  claim. 

Department's  Position:  We  cannot 
accept  Gold  Star's  revised  claim  at  this 
late  date  because  we  are  unable  to 
verify  the  expense  amounts.  Because 
Gold  Star  granted  the  same  rebate  to 
color  televisions  and  other  products,  and 
it  allocated  the  total  rebate  expense 
over  sales  of  all  products,  we  cannot 
assume  the  resulting  claim  reflects  sales 
of  color  televisions  alone.  Therefore,  we 
have  treated  this  claim  as  an  indirect 
adjustment. 

Comment  112:  Gold  Star  argues  that, 
because  it  reported  home  market  sales 
prior  to  this  review  period  as 
contemporaneous  sales,  the  Department 
should  apply  its  first  review  cash 
discount  claim  to  sales  in  those  months. 
Further,  Gold  Star  argues  that  if  the 
Department  applies  the  cash  discount 
rate  only  to  May  sales,  the  Department 
should  calculate  the  adjustment  by 
dividing  the  discount  amount  by  the 
May  sales  total. 

Department's  Position:  We  agree:  We 
have  applied  the  rate  accepted  in  the 
first  administrative  review  to  those 
sales.  We  have  applied  a  cash  discount 
rate  based  on  total  May  1984  sales  to 
sales  in  that  month  only. 

Comment  113:  Gold  Star  is  mystified 
as  to  why  the  Department  allowed  its 
home  market  sales  promotion  claim  only 
as  an  indirect  expense. 

Department's  Response:  This  was  a 
clerical  error,  and  we  have  corrected  it 
for  our  final  calculations. 

Comment  114:  Samsung  argues  that 
the  Department  should  allow  its  home 
market  discounts  and  rebates  as  direct 
circumstances  of  sale  adjustments. 

Department's  Position:  For  an 
explanation  of  our  treatment  of 
Samsung's  quantity  discount  see 
Comment  16. 

Because  in  our  review  we  examine 
sales  between  the  manufacturer  and  the 
unrelated  dealer,  we  cannot  tie  the 
claimed  rebates  during  the  period  to  the 
manufacturer's  sales  during  the  period. 
Therefore,  we  have  treated  these 
rebates  as  indirect  selling  expenses.  See 
the  final  results  of  our  first 
administrative  review  in  this  case. 


Comment  115:  Samsung  argues  that 
the  Department  should  allow  its 
variable  after-service  warranty 
expenses  as  a  circumstance  of  sale 
adjustment  At  verification  Samsung 
was  able  to  break  its  home  market  after- 
service  expense  into  variable  and  fixed 
amounts.  Samsung  requests  the 
Department  to  make  an  adjustment  for 
its  warranty  claim  on  these  varied 
amounts. 

Department's  Position:  We  have 
treated  Samsung's  parts  expense  as  an 
indirect  selling  expense  because  at 
verification  we  discovered  that  Samsung 
had  the  information  to  tie  the  expense  to 
repairs  but  did  not  incorporate  that 
information  in  its  claimed  adjustment. 
We  have  now  accepted  Samsung's 
break-out  of  variable  and  fixed  after 
service  expenses. 

Comment  116:  Samsung  argues  that 
the  Department  should  use  duty-paid 
parts  cost  in  its  calculation  of  Samsung's 
physical  difference  in  merchandise 
adjustment  because  duties  are  an 
important  component  of  Samsung's 
home  market  production  costs  and  part 
of  the  material  cost  difference  between 
its  home  market  and  U.S.  models.  If 
duties  are  excluded,  margins  may  be 
created  simply  because  a  respondent 
has  chosen  to  purchase  its  components 
abroad,  even  though  it  may  pay  the 
same  price  for  them  as  for  domestically 
sourced  components.  The  Department 
should  therefore  follow  its  decision  in 
the  final  results  of  sale  at  less  than  fair 
value  on  bicycle  tubes  and  tires  from 
Taiwan  (48  FR  31891,  July  11, 1983). 
where  it  held  that  for  purposes  of 
calculating  adjustments  for  physical 
differences,  duties  should  be  left  in  the 
production  costs  of  both  markets. 

Department's  Position:  We  agree. 
After  further  consideration  of  the 
distortive  effects  of  excluding  duty  from 
parts'  prices  in  an  adjustment  to  foreign 
market  value  for  physical  differences  in 
merchandise,  we  conclude  that  duty- 
paid  parts  prices  do  reflect  the  actual 
purchase  price  paid  by  the 
manufacturer.  We  have,  before, 
followed  the  methodology  in  Bicycle 
Tubes  and  Tires  From  Taiwan,  and 
whenever  possible,  using  the 
information  respondents  have  provided 
in  their  responses  or  at  verification,  we 
have  added  duties  back  into  the 
physical  difference  claims. 

Comment  117:  Samsung  argues  that 
the  Department  incorrectly  treated 
selling  expenses  relating  to  ESP  sales 
which  were  incurred  in  the  home 
market,  as  indirect  selling  expenses. 
Samsung  contends  that  the  Department 
cannot  adjust  for  such  expenses  under 
section  772(c)  of  the  statute  because 
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selling  expenses  incurred  by  Samsung  in 
Korea  are  not  "incurred  by  or  for  the 
account  of  the  exporter  in  the  United 
States". 

Department's  Position:  We  disagree. 
We  do  not  consider  the  Commerce 
Regulations  to  require  that  expenses  be 
incurred  in  the  United  States,  but  that 
the  expenses  be  incurred  on  behalf  of 
the  exporter  who  is  in  the  United  States. 
We  have  verified  that  Samsung  incurs 
those  expenses  on  U.S.  sales,  on  behalf 
of  the  subsidiary  who  is  in  the  United 
States.  We  have,  therefore,  treated  those 
expenses  as  indirect  selling  expenses. 

Comment  118:  Samsung  contends  that 
the  Department  should  not  have 
included  an  imputed  interest  expense 
for  the  period  between  date  of  export 
and  date  of  sale  for  its  ESP  transactions. 

Department's  Position:  We  disagree. 
We  have  determined  that  we  should 
impute  an  interest  expense  for  the 
period  between  date  of  shipment  from 
Korea  and  date  of  sale  in  the  United 
States  because  the  opportimity  cost  of 
holding  inventory  is  a  "real"  expense 
which  Samsung  cannot  isolate  from  its 
pool  of  interest  expenses. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
for  Samsung,  Gold  Star,  and  Daewoo, 
and  we  determined  that  the  following 
weighted-average  margins  exist  for  the 
period  May  1, 1984  through  March  31. 
1985: 


Manulacfenr/ejvortar 

Margin 
(percont) 

Samsung..,..  .  

206 

GoW  star _.._.    ..„    

1  37 

Daewoo _   

3  49 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Further,  as  provided  for  in 
section  751(a)  of  the  Tariff  Act,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  March  31, 1985 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  3.49  percent  shall 
be  required.  These  deposit  requirements 
are  effective  for  all  shipments  of  Korean 
color  television  receivers,  complete  or 
incomplete,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §§  353.53a  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53a). 

Dated:  November  7. 1986. 

Gilliert  B.  Kaplan, 

Deputy  Assistant  Secretary.  Import 
A  dministration. 

[FR  Doc.  86-25748  Filed  11-13-86;  8:45  am] 

BILLING  CODE  3S10-9S-M 

Telecommunications  Equipment 
Technical  Adviaory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  December  2, 
1986,  9:30  a.m.  Herbert  C.  Hoover 
Building,  Room  1092, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 

Agenda 

1.  Opening  reaiarks  by  the 
Chairperson. 

2.  Review  and  approval  of  the  minutes 
of  October  21, 1986,  meeting. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Presentations  by  Subcommittee 
Chairpersons  of  Annual  Reports  for  FY 
1986. 

5.  Chairperson's  Annual  Report  for  FY 
1986. 

Executive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1986, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 


Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-4959. 

Dated:  November  7, 1986. 
Margaret  A.  Comejo, 

Director,  Technical  Support  Staff,  Office  of 
Technoiogy  and  Policy  Analysis. 

[FR  Doc.  86-25752  Filed  11-13-86;  8:45  am) 

BILUNG  CODE  3510-OT-M 


Cornell  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  8&-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  86-229.  Applicant: 
Cornell  University,  Ithaca,  NY  14853. 
Instrument  Portable  Analog  Pulse 
Logger.  Manufacturer:  Helpware 
Computer  Consultaacy,  United 
Kingdom.  Intended  Use;  See  notice  at  51 
FR  23255. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument  can 
digitize,  record  and  play  back 
waveforms  in  situ  from  weak  electrical 
signals  in  water.  The  National  Institutes 
of  Health  advises  in  its  memorandum 
dated  September  29, 1986  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
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to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Cnel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-25753  Filed  ll-ia-«6;  8:45  am] 
BILUNG  CODE  SSIO-OS-M 


Department  of  Health  and  Human 
Services/Pul>Hc  Health  Service; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  8»-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am, 
and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washincton. 
DC. 

Docket  Number:  86-041.  Applicant: 
DHHS/PHS.  Washington.  DC  20204. 
Instrument:  Light  (Irradiation)  Source. 
Model  Supuvasun  3000.  Manufacturer: 
Mutzhas  Produktions  GmbH.  West 
Germany,  Intended  Use:  See  notice  at  50 
FR  48451. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnmient.  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  high  intensity  (3000  watts)  light 
in  the  UV  range  (350  to  450  nanometers) 
with  filtering  capabilities.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  May  1, 1988  that  (1) 
this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instnmient  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Crvel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-25755  Filed  11-13-86;  8:45  am] 

BILUNQ  CODE  3S10-OS-M 


The  Methodist  Hospital  et  ai; 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 


intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
fi  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC. 

Docket  Number  88-105R.  Applicant: 
The  Methodist  Hospital,  6565  Fannin 
Street.  Houston.  TX  77030.  Instrument: 
Kidney  Lithotripter.  Manufacturer: 
Domier  Medizintechnik  GmbH,  West 
Germany.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  February  20, 
1966. 

Docket  Number  87-014.  Applicant: 
University  of  Hawaii,  Department  of 
Agricultural  Biochemistry.  1800  East 
West  Road,  Honolulu,  HI  96822. 
Instrument:  Rapid  Kinetics  Accessory 
for  Spectrophotometers,  Model  SFA-11. 
Manufacturer:  Hi-Tech  Ltd.,  United 
Kingdom.  Intended  Use:  The  instrument 
is  an  accessory  to  existing 
spectrophotometric  equipment  which 
will  allow  measurement  of  rapid 
chemical  and  biochemical  reactions. 
Experiments  will  be  conducted  to 
determine  the  mechanisms  of  action  and 
the  toxicity  of  thyroid  drugs.  AppUcation 
received  by  Commissioner  of  Customs: 
October  22, 1986. 

Docket  Number  87-015.  Applicant: 
Northeastern  University,  Department  of 
Civil  Engineering,  360  Huntington 
Avenue,  Boston,  MA  02115.  Instrument: 
Automated  Triaxial  and  Consolidation 
Testing  System.  Manufacturer  GDS 
Instruments  Ltd..  United  Kingdom. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  studies  of  stress- 
strain,  strength,  permeability  and 
compression  characteristics  of  soils 
subjected  to  a  variety  of  loading 
conditions.  Applications  Received  by 
Commissioner  of  Customs:  October  22, 
1986. 

Docket  Number  87-016.  Applicant: 
University  of  California,  Berkeley, 
Berkeley,  CA  94720.  Instrument: 
Electronic  Visual  Display  Unit  with 
Raster  Rotation.  Manufacturer:  Joyce 
Electronics,  United  Kingdom.  Intended 
Use:  The  instrument  is  intended  to  be 
used  for  the  study  of  amblyopia,  a 
general  term  which  describes  a 
unilateral  loss  of  vision  usually 
associated  with  some  difficulty 
encountered  in  early  childhood. 
Research-user  group  studies  the  root 
causes  of  developmental  visual 
disorders,  those  types  of  disorder  which 
are  neither  inherited  nor  arise  due  to 


trauma  or  secondary  illness.  The 
instrument  will  also  be  used  for 
educational  purposes  in  the  courses  P.O. 
102,  Dioptrics  of  the  Eye  and  P.O.  299, 
Guided  Research.  Application  Received 
by  Commissioner  of  Customs:  October 
23, 1986. 

Docket  Number  87-019.  Applicant: 
University  of  Pennsylvania,  Chemistry 
Department,  231  S.  34th  Street, 
Philadelphia.  PA  19104.  Instrument: 
Mass  Spectrometer,  Model  VG  ZAB-E 
with  Accessories.  Manufacturer  VG 
Analytical  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  study  synthetic  and  semi- 
synthetic compounds,  their 
intermediates  and  final  products.  The 
characterization  of  the  compounds  will 
be  determined  by  high  resolution  mass 
spectrometry  to  achieve  unambiguous 
identification  at  detection  limits  of  parts 
per  trillion.  Polypeptides, 
oligonucleotides  and  other  polar, 
thermally  labile  compounds  will  be 
studied  by  high  performance  liquid 
chromatography  and  fast  atom 
bombardment  mass  spectrometry. 
Application  Received  by  Commissioner 
of  Customs:  October  27, 1986. 

Docket  Number  87-020.  Applicant: 
Thomas  Jefferson  University,  Jefferson 
Alumni  Hall,  1020  Locust  Street.  Room 
268,  Philadelphia,  PA  19107.  Instrument: 
Electron  Microscope  (Side  Entry 
Goniometer),  Model  H-7000. 
Manufacturer  Hitachi  Scientific 
Instruments.  Japan.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
biomedical  research  which  will  include: 

(1)  Electron  immunohistochemistry  of 
the  extracellular  matrix, 

(2)  Rotary  shadowing  of  biological 
molecules  with  heavy  metals, 

(3)  The  study  of  cell  surface  receptors 
in  embryonic  and  neoplastic  cells. 

(4)  The  study  of  cell  membranes  by 
freeze-etching. 

Application  received  by 
Commissioner  of  Customs:  October  27, 
1986. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff 
[FR  Doc.  86-25754  Filed  11-13-86:  8:45  am) 

BILUNG  CODE  3S10-OS-M 


National  Bureau  of  Standards 

[Docket  No.  30812-6167] 

Approval  of  Federal  Information 
Processing  Standard  70-1; 
Representation  of  Geographic  Point 
Locations  for  Information  Interchange 

agency:  National  Bureau  of  Standards, 
Commerce. 
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action:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  (Secretary)  has  approved  a 
new  standard,  which  will  be  published 
as  FIPS  Publication  70-1  (a  revision  to 
FIPS  70). 

summary:  On  September  15. 1983,  notice 
was  published  in  the  Federal  Register 

(48  FR  41478)  that  a  Federal  Information 
Processing  Standard  (FIPS)  70-1  entitled 
"Representation  of  Geographic  Point 
Locations  for  Information  Interchange" 
was  being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NBS. 
On  the  basis  of  this  review,  NBS 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standard  (FIPS), 
and  prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 

The  approved  standard  contains  two 
portions:  (1)  An  announcement  portion 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard,  and  (2)  a 
specifications  portion  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
portion  of  the  standard  is  provided  in 
this  notice. 

ADDRESS:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
portion,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  portion  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  G.  Saltman,  Center  for 
Programming  Science  and  Technology. 
Institute  for  Computer  Sciences  and 
Technology.  National  Bureau  of 
Standards,  Gaithersburg,  MD  20899, 
(301)  921-3491. 

Dated:  November  5. 1986. 
Ernest  Ambler, 

Director. 


Federal  Information  Processing 
Standards  Pubication  70-1 

1988  Month  Day 

Announcing  the  Standard  for 
Representation  of  Geographic  Point 
Locations  for  Information  Interchange 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  in  accordance  with  section 
111(f)(2)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Pub.  L.  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR  12315, 
dated  May  11. 1973),  and  Part  6  of  Title 
15  Code  of  Federal  Regulations. 

1.  Name  of  Standard:  Representation 
of  Geographic  Point  Locations  for 
Information  Interchange. 

2.  Category  of  Standard:  Federal 
General  Data  Standard,  Representations 
and  Codes:  Earth  Science  Series. 

3.  Explanation:  This  standard 
establishes  uniform  formats  for 
geographic  point  location  data  through 
the  adoption  of  ANSI  X3.61-1986,  a 
standard  approved  by  the  American 
National  Standards  Institute. 
Geographic  point  location  refers  to  the 
use  of  a  coordinate  system  to  define  the 
position  of  a  paint  that  may  be  on, 
above,  or  below  the  Earth's  surface.  It 
provides  a  means  for  representing  these 
data  in  digital  form  for  the  purpose  of 
interchanging  information  among  data 
systems  and  for  improving  clarity  and 
accuracy  of  interpersonal,  technical 
communicatioriE. 

4.  Approving  Authority:  Secretary  of 
Commerce. 

5.  Maintenance  Agency:  U.S. 
Department  of  the  Interior,  Geological 
Survey  (National  Mapping  Division). 

Inquiries  concerning  the  technical 
content  of  this  standard  should  be 
addressed  to:  U.S.  Geological  Survey, 
National  Mapping  Division,  National 
Center  510,  Reston,  VA  22092.  The 
Geological  Survey  has  assumed  the 
leadership  in  developing  and 
maintaining  earth-science  data  element 
and  representation  standards  under  the 
terms  of  a  Memorandum  of 
Understanding  signed  in  February  1980 
by  the  National  Bureau  of  Standards  of 
the  Department  of  Commerce  and  the 
Geological  Survey,  a  bureau  of  the 
Department  of  the  Interior. 

The  Maintenance  Agency  is 
responsible  for  the  content  of  the 
standard  and  will  provide  the  National 
Bureau  of  Standards  with  information 
on  adopted  changes.  Change  notices  to 
this  FIPS  PUB  will  be  issued  by  the 
National  Bureau  of  Standards.  Users 
who  wish  to  receive  such  notices  should 
complete  the  Change  Request  Form 


included  in  this  FIPS  PUB  and  return  it 
to  the  address  indicated. 

6.  Cross  Index: 

a.  ANSI  X3.61-igB6,  Representation  of 
Geographic  Point  Locations  for 
Information  Interchange  (revision  of 
ANSI  X3.61-1978). 

b.  FIPS  PUB  70,  Representation  of 
Geographic  Point  Locations  for 
Information  Interchange,  October  24, 
1980  (the  previous  edition  of  this 
standard). 

7.  Objectives:  The  objectives  of  this 
standard  are  to  improve  the  utilization 
of  data  resources  of  the  Federal 
government  and  avoid  unnecessary 
duplications  and  incompatibilities  in  the 
collection,  processing  and  dissemination 
of  data. 

8.  Applicability:  This  Federal  general 
data  element  and  representation 
standard  is  made  available  for  data 
interchange  among  executive 
departments  and  independent  agencies, 
and  for  Federal  data  interchange  with 
the  non-Federal  sector  including 
industry.  State,  local,  and  other 
governments,  and  the  public  at  large. 
This  standard  applies  only  to  uniquely 
identified  locations,  and  not  to  a  series 
of  coordinates,  at  small  intervals,  such 
as  linear  map  features,  terrain  profiles, 
or  elevation  models. 

This  standard  does  not  apply  to  the 
inclusion,  in  text,  of  single  values  of 
latitude  or  longitude,  or  to  applications 
covered  by  non-conforming 
international  agreements  established 
under  the  aegis  of  the  World 
Meteorological  Organization  or  the 
North  Atlantic  Treaty  Organization. 
This  standard  excludes  geographic 
coordinate  systems  and  vertical  control 
da  turns  utilized  by  the  U.S.  Department 
of  Defense  in  military  applications. 

9.  Implementation  Schedule:  This 
standard  becomes  effective  April  15, 
1987.  Use  by  Federal  agencies  is 
encouraged  when  such  use  contributes 
to  operational  benefits,  efficiency,  or 
economy. 

10.  Specifications:  This  standard 
adopts  ANSI  X3.61-1986,  Representation 
of  Geographic  Point  Locations  for 
Information  Interchange  (revision  of 
ANSI  X3.61-1978),  approved  by  the 
American  National  Standards  Institute, 
Inc. 

11.  Where  to  Obtain  Copies:  Copies  of 
this  publication  are  available  for  sale  by 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  Springfield,  VA  22161.  (Sale 
of  the  included  specifications  document 
is  by  arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  please  refer  to  Federal 
Information  Processing  Standards 
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Publication  70-1  {FIPSPUB70-1).  and 

title.  Copies  of  other  FTPS  PUBS  are  also 

available  from  NTIS,  Payment  may  be 

made  by  check,  money  order,  or  deposit 

account. 

|FR  Doc  86-25757  Filed  n-l»-86;  8:45  amj 

BILUNG  CODE  3510-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Determination  of  Commerciai  Fishery 
Failure  Due  to  a  Resource  Disaster 
Under  the  Authority  of  the  Commerciai 
Fisheries  Research  and  Development 
Act  of  1964 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  determination. 

summary:  The  Delaware  Bay  oyster 
population  has  been  plagued  by  the 
recurring  problem  of  MSX 
(Haphsporidium  nelsoni)  since  the  late 
1950's  when  the  protozoan  organism 
was  first  detected.  MSX  caused  oyster 
mortalities  approaching  95  percent  of 
the  total  resource  in  the  lower  reaches 
of  the  bay  where  the  salinity  levels 
normally  reach  15  parts  per  thousand 
(ppt)  and  greater.  MSX  does  not  tolerate 
salinity  levels  lower  than  15  ppt,  which 
are  generally  common  in  the  upper  Bay 
and  its  tributaries  during  the  winter 
spring  period.  The  State  of  Delaware 
has  been  working  over  the  last  25  years 
to  improve  the  natural  oyster 
environment  through  siltation  removal 
and  cultch  planting,  to  provide  for 
increased  oyster  production  and 
recuperation  of  the  industry.  The 
resource  and  industry  were  showing 
signs  of  recovery  as  a  result  of  the 
State's  action.  However,  since  1984, 
drought  conditions  have  been  occurring 
reducing  the  freshwater  run-off  into  the 
Bay  and  increasing  the  salinity  to  levels 
that  permit  MSX  to  thrive.  The  result 
was  an  85  percent  mortality  rate  to  all 
newly  planted  oysters  from  the  natural 
seed  and  leased  beds.  Harvest  levels 
dropped  from  214. 160  lbs  in  1983  to 
39.277  lbs.  1985.  This  year  the  State 
closed  the  seed  beds  to  harvesting 
because  40-80  percent  of  samples 
examined  were  infested  with  MSX. 
Oysters  in  all  the  leased  beds  have  also 
been  eliminated.  If  salinity  levels  drop 
enough  to  allow  for  any  spat  setting  in 
1986  it  will  be  at  least  three  years  before 
harvesting  can  resume. 

Delaware  intends  to  plant  oyster  seed 
cultch  and  cultivate  natural  oyster  beds 
by  removing  silt  to  ameliorate  the  levels 
of  MSX  infestation  and  mortality.  Past 
experiences  and  practices  have  shown 


that  damaged  oyster  resources  can  be 
effectively  restored  using  these  methods. 

Both  the  resource  and  the  industry 
have  suffered  significantly  over  the  past 
three  years  because  of  MSX.  A 
combined  technical  review  of  the 
proposal  by  NMFS  staff  from  the 
Northeast  region  and  the  Northeast 
Fisheries  Center  indicates  that  a 
resource  disaster  has  occurred  as 
defined  under  the  terms  of  subsection 
779b  of  the  Commercial  Fisheries 
Research  and  Development  Act  of  1964, 
as  amended  (Pub.  L  88-309.  subsection 
4(b).  Therefore,  as  the  authorized 
representative  of  the  Secretary  of 
Commerce,  I  hereby  determ.ine  that 
funds  appropriated  by  F>ub.  L.  99-500 
may  be  used  for  the  purposes  of 
subsection  4(b)  of  Pub.  L.  88-309  to 
restore  and  return  to  production  the 
damaged  oyster  resources  of  the 
Delaware  Bay. 

Authority:  16  U.S.C.  779  et.  seq. 

Dated:  November  7, 1986. 

William  E.  Evans, 

Assistant  Administrator  for  Fisheries, 
National  Oceanic  and  A  twospheric 
A  dwinistralion. 

[PR  Doc.  86-25788  Filed  ll-13-«6;  8:45  am] 

BILLING  CODE  3S10-23-M 


COMIMiTTEE  FOR  THE 
iMPLEMENTATION  OF  TEXTIL£ 
AGREEMEKTS 

Adjusting  the  Import  Restraint  Umits 
for  Certain  Cotton,  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Malaysia 

November  7, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
14, 1986.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  July  1 
and  July  11, 1985  between  the 
Governments  of  the  United  States  and 
Malaysia  provides,  among  other  things, 
for  percentage  increases  in  certain 
categories,  provided  a  corresponding 
reduction  in  equivalent  square  yards  is 
made  in  one  or  more  other  specific  limits 
during  the  same  agreement  year  (swing); 
for  the  carryover  of  shortfalls  in  certain 


categories  from  the  previous  agreement 
year  (carryover):  and  for  the  borrowing 
of  yardage  from  the  succeeding  year's 
limit  with  the  amount  used  being 
deducted  from  the  limit  in  the 
succeeding  agreement  year 
(carryforward). 

In  accordance  with  the  terms  of  the 
bilateral  agreement  and  at  the  request  of 
the  Government  of  Malaysia,  flexibility 
in  the  form  of  swing,  carryover  and 
carryforward  is  being  applied,  variously, 
to  cotton  and  man-made  fiber  textile 
products  in  Categories  338/339.  340.  369- 
S,  (shop  towels  in  TSUSA  number 
366.2840)  640  and  641,  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  agreement  year  which  began 
on  January  1. 1986  and  extends  through 
December  31, 1986.  In  the  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice,  the  Chairman  of  CITA 
directs  the  Commissioner  of  Customs  to 
increase  the  limits  previously 
established  for  cotton  and  man-made 
fiber  textile  products  in  Categories  338/ 
339,  340.  640  and  641  to  the  designated 
amounts.  The  limit  for  Category  369-S  is 
being  reduced  to  637,601  pounds  to 
account  for  swing  applied  to  other 
categories. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7,  1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

William  H.  Houston  III. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
.November  10. 1986. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  7.  1986. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  23. 1985  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  textile  Agreements  concerning  imports  into 
the  United  States  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Malaysia. 

Effective  on  November  14. 1986.  the 
directive  of  December  23, 1985  is  hereby 
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amended  to  include  adjusted  limits  for  the 
following  categories:  ' 


Calegwy 

Adjusted  12-mo 
restraint  Inn!  < 

338/339 

600.066  dozen. 
409  64A  dozen 

340 __ 

36a-S  « 

637.601  potinds. 
305.916  dozen. 
553  118  dozen 

640... _ _.„ 

641 

'  The  limits  have  not  been  adjusted  to  account  hx  any 
imports  eaponed  after  December  31.  1965 
■  In  Category  369.  only  TSUSA  number  366.2840. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
William  H.  Houston  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  86-25751  Filed  11-13-86;  8:45  am] 
MIXING  CODE  3510-OR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Science  Board  Task  Force  on 
Computer  Applications  to  Training  and 
Wargaming;  Meeting 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Taslc  Force  on  Computer  Applications  to 
Training  and  Wargaming  will  meet  in 
closed  session  on  January  12-13, 1987  at 
the  Institute  for  Defense  Analyses, 
Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  study  how  to  integrate 
anticipated  advances  in  computer 
technology  with  ongoing  simulation 
efforts,  supporting  training  and 
wargaming  for  joint  warfighting. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92^63.  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 


'  The  Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  July  1  and  July  11. 1985 
between  tlie  Governments  of  the  United  States  and 
Malaysia  provides,  in  part,  that:  (1)  Specific  limits 
or  sublimits  may  be  exceeded  by  not  more  than  5 
percent,  provided  a  corresponding  reduction  in 
equivalent  square  yards  is  made  in  one  or  more 
other  speciric  limits  during  the  same  agreement 
year  (2)  specific  limits  may  be  adjusted  for 
carryover  and  carryforward  up  to  11  percent  of  the 
applicable  category  limits;  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the  implementation  of 
the  agreement. 


that  these  DSB  Task  Force  meetings. 

concern  matters  listed  in  5  U.S.C. 

552b(c)(l)  (1982),  and  that  accordingly 

these  meetings  will  be  closed  to  the 

public. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
November  7, 1986. 

[FR  Doc.  86-25692  Filed  11-13-86;  8:45  am] 

BILLING  CODE  3S10-01-M 


Defense  Science  Board  Taslc  Force  on 
Computer  Applications  to  Training  and 
Wargaming;  Meeting 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Tasl(  Force  on  Con:^)uter  Applications  to 
Training  and  Wargaming  will  meet  in 
closed  session  on  January  12-13, 1987  at 
the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  study  how  to  integrate 
anticipated  advances  in  computer 
technology  with  ongoing  simulation 
efforts,  supporting  training  and 
wargaming  for  joint  warfighting. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
November  7, 1986. 

[FR  Doc.  86-25693  Filed  11-13-66;  8:45  am] 

BILUNO  CODE  3aiO-01-«l 


Defense  Advisory  Committee  on 
Women  in  ttie  Services;  Meeting 

agency:  Defense  Advisory  Committee 
on  Women  in  the  Services  (DACWITS), 
DOD. 

action:  Notice  of  meeting. 

summary:  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Executive  Committee  of 
the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  meeting  is  to  review 
the  Recommendations,  Requests  for 


Information,  and  Continuing  Concerns 
made  by  the  Committee  at  the  1986  Fall 
Meeting;  discuss  current  issues  relevant 
to  women  in  the  Services;  and  finalize 
the  program  for  the  next  semiannual 
meeting  scheduled  for  May  3-7, 1987,  in 
the  Washington,  DC  area. 

All  meeting  sessions  will  be  open  to 
the  public. 

DATES:  December  4. 1986. 1:30-5:00  p.m. 
and  December  5. 1986,  0:30-11:30  a.m. 
ADDRESS:  OSD  Conference  Room  1E801 
#7,  The  Pentagon,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Ilona  E.  Prewitt,  Director, 
DACOWITS  and  Military  Women 
Matters.  OASD  (Force  Management  and 
Personnel).  The  Pentagon.  Room  3D769. 
Washington.  DC  20301-4000;  telephone 
(202)  697-2122.  i 

Patricia  H.  Means,  | 

OSD  Federal  Register  Liaison  Office, 
Department  of  Defense. 
November  10, 1986. 


[FR  Doc.  86-25786  Filed  11-13-66;  8:45am] 

BILLING  CODE  M10-01-M 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Department  of  the  Air  Force 
(DAF),  DOD. 

ACTION:  Notice  of  deletion  and 
amendment  of  Air  Force  Systems  of 
Records  Notices. 

summary:  The  Air  Forae  proposes  to 
delete  1  systems  of  records  notice,  and 
amend  15.  Changes  are  summarized 
below  and  the  rewritten  notices  follow 
in  their  entirety. 

EFFECTIVE  DATE:  The  deletions  are 
effective  November  14, 1986.  and  the 
amendments  shall  be  effective  without 
further  notice  on  or  before  December  15. 
1986,  unless  public  comments  are 
received  which  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jon  Updike.  HQ  USAF/DAQD(S). 
The  Pentagon.  Washington.  D.C., 
telephone:  202/694-3431. 

SUPPLEMENTARY  INFORMATION:  The  Air 

Force  systems  of  records  inventory 
subject  to  the  Privacy  Act  of  1974,  Title 
5,  United  States  Code,  Section  552a 
(Pub.  L  93-579;  44  Stat.  1896  et  seq.J  has 
been  published  in  the  Federal  Register 
as  follows: 

FR  Doc.  85-10237  (50  FR  23332)  May  29. 1985 
FR  Doc.  85-14122  (50  FR  24672)  June  12, 1985 
FR  Doc.  85-15062  (50  FR  25737)  June  21, 1985 
FR  Doc.  85-26775  (50  FR  46477)  November  8, 
1985 
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FR  Doc.  85-29261  (50  FR  50337)  December  10, 

1985 
FR  Doc.  86-2527  (51  FR  4531)  February  5. 1986 
FR  Doc.  8&-4546  (51  FR  7317)  March  3. 1986 
FR  Doc.  86-10044  (51  FR  16735)  May  6. 1986 
FR  Doc.  88-11696  (51  FR  18927)  May  23. 1986 

None  of  the  proposed  changes  require 
a  report  as  mandated  by  5  U.S.C. 
552a(o). 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  10, 1986. 

Deletions 
F120  AF  MP  A 

System  name: 
Investigation-Complaint  Files  (50  FR 


22488}  May  29, 1985 

Reason: 

These  files  are  not  retrieved  by  a 
personal  identifier  and  are  not  subject  to 
the  Privacy  Act  of  1974. 

Amendments 

F030AFMPA 
System  name: 

Personnel  Data  System  (PDS)  (51  FR 
18929)  May  23, 1986. 

Change: 

System  location: 

Add,  "activity  or  squadron  orderly 
rooms,"  after  "consolidated  reserve 
personnel  offices." 

F035  MPC  A 

System  name: 

Application  for  Appointment  and 
Extended  Active  Duty  Files  (50  FR 
22409)  May  29, 1985. 

Changes: 

System  identification: 

Change  to.  "F035  AF  MP  R." 

System  location: 

Change  to,  "Headquarters  United 
States  Air  Force,  Washington,  DC 
20330-5120;  Air  Force  Military  Personnel 
Center,  Randolph  AFB,  TX  78150-6001; 
Air  Reserve  Personnel  Center,  Denver, 
CO  80280-5003;  Headquarters  Air  Force 
Reserve,  Robins  AFB,  GA  31098-6001; 
United  States  Air  Force  Recruiting 
Service,  Randolph  AFB,  TX  78150-5421; 
Air  National  Guard  Support  Center. 
Andrews  AFB,  Washington,  DC  20331- 
6608." 

Categories  of  individuals  covered  by  the 
system: 

Change  to,  "(1)  All  applicants  for 
appointment/reappointment  as  Reserves 
of  the  Air  Force  (ResAF)  to  United 
States  Air  Force  Reserve  (USAFR)  or 


Air  National  Guard  of  the  United  States 
(ANGUS)  affiliation;  (2)  all  applicants 
for  appointment/reappointment  as 
ResAF  to  serve  on  extended  active  duty 
(EAD)  as  medical  service  officers, 
chaplains,  and  judge  advocates;  (3)  all 
USAFR  and  ANGUS  members  who 
apply  for  voluntary  entry  on  EAD;  (4)  all 
commissioned  officers  of  other 
uniformed  services  on  EAD  who  apply 
for  interservice  transfer  to  serve  on  EAD 
with  the  USAF;  (5)  all  commissioned 
officers  and  enlisted  members  of  the 
USAF  Reserve  components,  not  on  EAD, 
who  apply  for  interservice  transfer 
between  Reserve  components  of  the 
USAF." 

Categories  of  records  in  the  system: 

Change  to,  "Individual's  application 
and  supporting  documents  as 
applicable." 

Authority  for  maintenance  of  the 
system: 

Change  to,  "10  USC  Chapter  837, 
Appointment  as  Reserve  Officers; 
chapter  839,  Temporary  Appointments; 
implemented  by  AFR  36-15, 
Appointment  in  Commissioned  Grades 
and  Designation  and  Assignment  in 
Professional  Categories— Reserve  of  the 
Air  Force  and  United  States  Air  Force 
(Temporary).  10  USC  716,  Commissioned 
officers,  transfer  among  the  armed 
forces,  the  Naitonal  Oceanic  and 
Atmospheric  Adminstration,  and  the 
Public  Health  Service,  implemented  by 
AFR  35-39,  Interservice  and  Intraservice 
Transfer  of  Uniformed  Service 
Members.  10  USC  672(d),  Reserve 
components  generally;  689,  Reserve 
officers;  grade  in  which  ordered  to 
active  duty;  50  USC  App  454,  Selective 
Service  Act,  Persons  liable  for  training 
and  service;  App  456,  Deferments  and 
exemptions  from  training  and  service; 
implemented  by  AFR  45-26,  Voluntary 
Entry  on  Extended  Active  Duty  (EAD)  of 
Commissioned  Officers  of  the  Air 
Reserve  Forces." 

Purpose(s): 

Change  to,  "Used  to  select,  appoint  or 
designate  persons  for  the  USAFR  or 
ANGUS,  for  interservice/intraservice 
transfer,  Ready  Reserve  assignment,  or 
for  EAD." 

Retention  and  Disposal: 

Change  to,  "If  selected  for 
appointment/reappointment,  extended 
active  duty,  USAFR  or  ANGUS 
affiliation,  or  interservice/intraservice 
transfer,  records  become  the  Master 
Personnel  Record  Group  (MPerRGp)  and 
are  forwarded  to  the  appropriate 
MPerRGp  custodian.  An  abbreviated 
reference  file  of  selected  documents  is 


maintained  by  the  applicable  utilization 
and  assignment  branch.  If  not  selected, 
documents  are  retained  for  one  year  by 
the  selection  or  appointment  authority 
and  destroyed." 

System  manager(s)  and  address: 

Change  to,  "Assistant  Deputy  Chief  of 
Staff/Personnel,  Randolph  AFB  TX 
78150-6001." 

F051  AF  B 

System  name: 

Flying  Training  Records-Nonstudent 
(50  FR  25743)  June  21, 1985. 

Changes: 

System  location: 

Add,  "(3)  Headquarters  Air  Force 
Systems  Command  (AFSC)  and  AFSC 
Divisions,  Centers,  Laboratories  and 
Bases.  Official  mailing  address  are  in 
the  Department  of  Defense  Directory  in 
the  appendix  to  the  Air  Force's  systems 
notices." 

Categories  of  individuals  covered  by  the 
system: 

Add,  "(3)  Students  entered  into  AFSC 
flight  training  program." 

Categories  of  records  in  the  system: 

Change  "(1  and  2)"  to  "{1,  2  and  3)." 

A  uthority  for  maintenance  of  the 
system: 

Add,  "(3)  AFSCM  51-1." 
Purpose(s): 

Change  "(2)"  to  "(2  and  3)." 

Storage: 

Add,  "(3)  Maintained  in  file  folders,  in 
microform,  and  on  computer  and 
computer  output  products." 

Retention  and  disposal: 

Add,  "(3)  Records  are  destroyed  1 
year  after  completion  of  training  or  on 
discontinuance  of  activity,  whichever  is 
sooner." 

System  managerfsj  and  address: 

Add,  "(3)  DET24,  HQ  AFSC/OSE, 
Eg! in  AFB  FL  32542-5000." 

Record  source  categories: 

Add,  "(3)  Information  is  obtained  from 
the  individual,  from  instructors, 
instructor  supervisors,  and  personnel 
involved  in  the  evaluation  and  analysis 
of  training  effectiveness." 

FITS  AFSC  B 

System  name: 

Manhour  Accounting  System  (.MAS) 
(50  FR  22543)  May  29, 1985. 
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Changes: 
System  location: 

Change  to.  Headquarters  Air  Force 
Systems  Command.  Divisions,  Centers, 
and  laboratories.  OfHcial  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

Categories  of  individuals  covered  by  the 
system: 

Change  to,  "Civilian  and  military 
personnel  assigned  to  AFSC." 

Retrievability: 

Change  to,  "Filed  by  Social  Security 
Number  (SSN)  or  name." 

Safeguards: 

Change  to,  "(1)  Records  are  accessed 
by  the  records  custodian  or  other 
persons  responsible  for  servicing  the 
records  in  performance  of  their  official 
duties.  (2)  Records  are  controlled  by 
personnel  screening  and  by  computer 
system  software.  (3)  Records  are 
maintained  in  locked  cabinets,  locked 
containers,  or  buildings  with  controlled 
entry." 

System  manager: 

Change  to,  "Manhour  accounting  and 
JOCAS  monitors  at  AFSC 
organizations." 

The  following  changes  to  Air  Force 
systems  of  records  are  required  as  a 
result  of  the  creation  of  the  United 
States  Space  Command,  a  joint 
command. 

Foil  AF  A 

System  name: 

Locator,  Registration  and  Postal 
Directory  Files  [50  FR  22338J  May  29. 
1985. 

Changes: 

System  location: 

Add:  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system: 

Add,  "Army,  Navy,  Air  Force  and 
Marine  Corps  active  duty  military 
personnel  and  civihan  employees 
assigned  to  HQ  USSPACECOM." 

Contesting  record  procedure: 

Delete  "Air  Force's"  in  first  line. 

Foil  AF  MP  A 

System  name: 

Congressional  and  Other  High  Level 
Inquiries  (50  FR  22339)  May  29, 1985. 


Changes: 

System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system: 

Add,  "Army,  Navy,  Air  Force  and 
Marine  Corps  active  duty  military 
personnel  and  civilian  employees 
assigned  to  HQ  USSPACECOM." 

Contesting  record  procedure: 

Delete  "Air  Force's"  in  first  line. 

F012  AF  A 

System  name: 

Information  Requests — Freedom  of 
Information  Act  (50  FR  22346)  May  29, 
1985. 

Change: 

System  location: 

Add.  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Contesting  record  procedure: 

Delete  "Air  Force's"  in  first  line. 

F012  AF  B 

System  name: 

Privacy  Act  Request  File  (50  FR  22346) 
May  29, 1985. 

Changes: 

System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system: 

After  "Air  Force,"  add,  "HQ 
USSPACECOM." 

Contesting  record  procedure: 

Delete  "Air  Force's"  in  first  line. 

F030  AF  A  I 

System  name: 

Automated  Personnel  Management 
System  (50  FR  25740)  June  21, 1985. 

Change:  I 

System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Contesting  record  procedures: 

Delete  "Air  Force's"  in  first  line  and 
all  after  "System  Manager." 

F030  AF  lA  A 

System  name: 

Confidential  Statement  of  Affiliations 
and  Financial  Interests  (50  FR  22348) 
May  29, 1985. 


Changes: 
System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system: 

Add,  "Army,  Navy,  Air  Force,  and 
Marine  active  duty  and  civilian 
personnel,  in  the  same  categories  when 
assigned  to  HQ  USSPACECOM." 

Contesting  record  procedure: 

Delete  "Air  Force's"  in  first  line. 

F035  AF  MP  O 

System  name: 

Unit  Assigned  Personnel  Information 
(50  FR  22382)  May  29, 1985. 

Changes: 

System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system: 

Add,  "Army,  Navy,  Air  Force  and 
Marine  Corps  active  duty  military  and 
civilian  personnel  assigned  to  HQ 
USSPACECOM." 

Contesting  record  procedure: 

Delete  "Air  Force's"  in  first  line. 

F190  AF  PA  A 

System  name: 

Special  Events  Planning— Protocol  (50 
FR  22544)  May  29, 1985. 

Change: 

System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM). 

Contesting  record  procedures: 

Delete  "Air  Force's"  in  the  first  line 
and  all  after  "System  Manager." 

F190  SAFPA  B 

System  name: 

Official  Biographies  (50  FR  22546) 
May  29, 1985 

Changes: 

System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system:  i 

Add,  "Key  personnel  in 
USSPACECOM." 
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Contesting  record  procedure: 

Delete  "Air  Force's  in  first  line  and  all 
after  "System  Manager." 

F205AFA 

System  name: 

Personnel  Security  Access  Records 
(50  FR  22548)  May  29. 1985. 

Changes: 

System  location: 

Add.  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system: 

Add,  "Army,  Navy,  Air  Force  and 
Marine  Corps  active  duty  military  and 
civilian  personnel  assigned  to  HQ 
USSPACECOM." 

Contesting  record  procedure: 

Delete  "Air  Force's"  in  first  line  and 
all  after  "System  Manager. 

F900  AF  MP  A 

System  name: 

Military  Decorations  (50  FR  22559) 
May  29, 1985. 

Changes: 

System  location: 

Add,  "Headquarters  United  States 
Space  Command  (HQ  USSPACECOM)." 

Categories  of  individuals  covered  by  the 
system: 

Add,  "Army,  Navy.  Air  Force  and 
Marine  Corps  active  duty  military  and 
civilian  personnel  assigned  to  HQ 
USSPACECOM." 

Contesting  record  procedures: 

Delete  "Air  Force's"  in  first  line  and 
all  after  "System  Manager." 

F011  AF  A 

svsTEM  name: 

Oil  AF  A 

Oil  AF  A— Locator,  Registration  and 
Postal  Directory  Files. 

SYSTEM  UKATION: 

Headquarters  United  States  Air  Force, 
and  at  Air  Force  Installations,  to  include 
bases,  units,  offices,  and  functions. 
Official  mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Force's  systems 
notices.  Headquarters  United  States 
Space  Command  (HQ  USSPACECOM). 

CATEOOmES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel;  Air  Force  Reserve  and 
National  Guard  Personnel;  Air  Force 


civilian  employees;  dependents  may  be 
included  at  the  option  of  the  installation, 
unit,  or  organization.  Army,  Navy,  Air 
Force  and  Marine  Corps  active  duty 
military  and  civilian  personnel  assigned 
to  HQ  USSPACECOM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Cards  or  listings  may  contain  the 
individuals  name,  grade,  military  service 
identification  number.  Social  Security 
Number,  duty  location,  office  telephone 
number,  residence  address  and 
residence  telephone  number,  and  similar 
type  personnel  data  determined  to  be 
necessary  by  the  local  authority. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PURPOSE(S): 

Used  to  locate  or  identify  personnel 
assigned  to,  attached  to,  tenanted  on.  or 
on  temporarj'  duty  at  the  specific 
installation,  office,  base,  unit,  function, 
and/or  organization  in  response  to 
specific  inquiries  from  authorized  users 
for  the  conduct  of  business.  Portion  of 
the  system  are  used  to  directorize  and 
forward  individual  personnel  mail 
received  by  Air  Force  postal  activities, 
and  for  assignment  of  individual  mail 
boxes.  Files  may  be  used  locally  to 
support  official  and  unofficial  programs 
which  require  minimal  locator 
information  or  membership  or  user 
listings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING;  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system: 

storage: 

Maintained  on  paper  records  in  card 
or  form  media  in  visible  file  binders/ 
cabinets  card  files  or  on  computer  and 
computer  products. 

RETRIEV  ability: 

Filed  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms. 

retention  and  disposal: 

Retained  in  office  files  until 
reassignment  or  separation,  or  when 
superseded  or  no  longer  needed  for 


reference,  then  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning  or  by  overwriting  magnetic 
media.  Postal  directory  files  are 
maintained  for  six  months  after 
reassignment,  separation  or  departure 
from  servicing  activity. 

SYSTEM  HAHAGER(S)  ANO  ADDRESS: 

Director  of  Administration, 
Headquarters.  US  Air  Force. 
Washington,  DC.  Local  System 
Managers:  Privacy  officer  of  the 
installation,  base,  unit,  organization, 
office  or  function  to  which  the  individual 
is  assigned,  attached,  tenanted  on  or  on 
temporary  duty.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

NOTinCATION  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  local  System  Manager 
or  custodian  of  the  records.  Individual 
must  furnish  full  name  and  the  names  of 
dependents  to  the  Air  Force  installation, 
unit  and  organization,  office,  or  function 
to  which  assigned,  attached,  tenanted 
on  or  on  temporary  duty  at,  including 
the  calendar  years  of  such  service.  The 
individual  may  visit  the  Locator  Office 
or  Privacy  Officer  at  the  place  of 
assignment.  No  identification  is  required 
to  determine  if  the  system  contains 
records  pertaining  to  a  specific 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Force's  systems 
notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
local  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  automated 
system  interfaces  or  from  individuals  or 
personnel  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F011  AF  MP  A 

SYSTEM  name: 

oil  AF  MP  A — Congressional  and 
Other  High  Level  Inquiries. 
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SYSTEM  location: 

Air  Force  Military  Personnel  Center, 
Major  Commands,  Separate  Operating 
Agencies  and  Consolidated  Base 
Personnel  Offices  (CBPOs)  at  Air  Force 
installations.  Official  mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Force's  systems  notices.  Headquarters 
United  States  Space  Command  (HQ 
USSPACECOM). 

cateoories  of  inoiviouals  covered  by  the 
system: 

Air  Force  military  personnel  serving 
on  active  duty,  in  the  Air  Force  Reserve, 
or  retired  or  discharged  from  the  Air 
Force.  Civilian  personnel  currently  or 
formerly  employed  by  the  Air  Force. 
Personnel  attending  Air  Force  training 
institutions  or  undergoing  training  under 
Air  Force  sponsorship.  Army,  Navy,  Air 
Force  and  Marine  Corps  active  duty 
military  and  civihan  personnel  assigned 
to  HQ  USSPACECOM. 

CATEGOmES  OF  RECORDS  IN  TME  SYSTEM: 

Background  information  and 
information  reflecting  Air  Force 
personnel  policies  and  procedures; 
copies  of  inquires  received  from  the 
Office  of  the  President,  Members  of 
Congress  and  other  high  level  sources 
requesting  information  by  or  on  behalf 
of  a  constituent;  copies  of  replies  to  such 
inquiries  including  transmittal  media 
used  en  route  and  to  the  Air  Force 
Office  of  Legislative  Liaison  (SAF/LL). 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
and  10  use  8032,  The  Air  Staff,  general 
duties;  implemented  by  Air  Force 
Regulation  11-7,  Air  Force  Relations 
with  Congress. 

PURPOSE(S): 

Information  pertinent  to  an  inquiry 
forwarded  to  SAF/LL  for  preparation  of 
the  reply  to  the  high  level  requester.  In 
some  instances,  response  may  be  direct 
to  the  requester  without  referral  through 
SAF/LL;  however,  when  required  by 
directive,  copies  of  such  responses  are 
furnished  SAF/LL.  The  records  may  be 
used  in  responding  to  subsequent 
inquiries  concerning  the  same 
individual.  The  record  system  is  audited 
periodically  to  determine  trends  on  the 
nature  of  complaints  and  questions  and 
for  statistical  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
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POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEV  ABILITY: 

Filed  by  name, 

SAFEGUARDS: 

Records  are  accessed  by  the 
custodian  of  the  record  system  and  by 
persons  responsible  for  servicing  the 
records  in  performance  of  their  official 
duties  who  are  properly  cleared  for 
need-to-know.  Records  are  stored  in 
security  file  containers/cabinets,  locked 
cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  for  up  to  18  months 
depending  on  category,  then  destroyed 
by  tearing  into  pieces,  shredding, 
macerating,  pulping  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff/Manpower  and 
Personnel,  Headquarters  United  States 
Air  Force:  commanders  of  major  air 
commands,  numbered  air  forces  or 
comparable  level  activities. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  must 
contain  reasonable  particulars  about  the 
subject  in  question  and  should  be 
addressed  to  the  respective  System 
Manager.  i 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  respective 
System  Manager.  Individual's  request 
must  contain  reasonable  identifying 
particulars  about  the  subject  in  question. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  accesss  to  records  and 
for  contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 

RECORD  SOURCE  CATEGOniES: 

Information  provided  by  major 
command  or  consolidated  base 
personnel  office  personnel,  manual  or 
automated  personnel  records,  Air  Force 
policies  and  procedures,  copies  of 
inquiries,  congressional/high  level 
officials'/constituents'  comments  or 
requests  and  Air  Force  replies  thereto. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


F012  AF  A 


SYSTEM  NAME: 

012  AF  A — Information  Requests- 
Freedom  of  Information  Act. 

SYSTEM  location:  | 

Air  Force  installations.  Headquarters 
United  States  Space  Command  (HQ 
USSPACECOM). 

categories  of  individwals  covered  by  the 
system: 

All  persons  who  have  requested 
documents  under  the  provisions  of  the 
Freedom  of  Information  Act  (FOIA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Administration  of  release  of 
information  to  the  public. 

authority  for  maintenance  of  the 
system: 

5  use  552,  The  Freedom  of 
Information  Act  as  implemented  by  Air 
Force  Regulation  12-30,  Disclosure  of 
Air  Force  Records  to  the  Public. 


purpose(s): 

To  control  administrative  processing 
of  requests  for  information  used  by 
freedom  of  information  manager. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage:  I 

Maintained  in  file  folders. 

retrievabiuty: 

Filed  by  name. 

SAFEGUARDS:  ' 

Records  are  accessed  by  custodian  of 
the  record  system.  Records  are  stored  in 
locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  two  years 
after  annual  cut-off  then  destroyed  by 
tearing  into  pieces,  slffedding,  pulping, 
macerating,  or  burning. 

system  manager(s)  and  address: 

Director  of  Administration, 
Headquarters  United  States  Air  Force, 
Washington,  DC  2033t). 

NOTIFICATION  PROCEDURE: 

Contact  the  local  FOIA  manager  at 
each  Air  Force  installBtion. 
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RECORD  ACCESS  PROCEDURES: 

Contact  the  local  FOIA  manager  at 
each  Air  Force  installation. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Freedom  of  information  manager  as 
result  of  requests  for  information  from 
members  of  public. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F012  AF  B 

SYSTEM  NAME: 

012  AF  B— Privacy  Act  Request  File. 

SYSTEM  LOCATION: 

At  all  levels  of  the  Air  Force  having 
responsibility  for  systems  of  records 
under  the  Privacy  Act.  Includes 
Headquarters  United  States  Air  Force 
staff  agencies,  major  commands, 
separate  operating  agencies, 
installations,  and  activities.  Official 
mailing  addresses  are  in  the  Department 
of  Defense  directory  in  the  appendix  to 
the  Department  of  Uie  Air  Force  system 
notices.  Headquarters  United  States 
Space  Command  (HQ  USSPACECOM). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  request  access  to, 
information  from,  or  amendment  of 
records  about  themselves  from  the 
Department  of  the  Air  Force  and  HQ 
USSPACECOM  under  the  provisions  of 
the  Privacy  Act  of  1974  (5  USC  552a). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  memoranda,  legal  opinions, 
messages,  and  miscellaneous  documents 
relating  to  an  individual's  request  for 
access  to  or  amendment  of  records 
concerning  that  person,  including  letters 
of  denial,  appeals,  statements  of 
disagreements,  and  related  documents 
accumulated  in  processing  requests 
received  under  the  Privacy  Act  of  1974 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  USC  552a,  The  Privacy  Act  of  1974 
as  implemented  by  Air  Force  Regulation 
12-35,  Air  Force  Privacy  Act  Program. 

PURPOSE(S): 

To  record,  process  and  coordinate 
individual  requests  for  access  to  or 
amendment  of  personal  records,  and 
appeals  on  denials  of  requests  for 
access  or  amendments  to  personal 
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records:  to  prepare  legal  opinions  and 
interpretations  for  System  Managers 
and  the  Secretary  of  the  Air  Force. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
Used  by  the  Office  of  Management  and 
Budget,  the  General  Services 
Administration,  the  Office  of  Personnel 
Management,  the  Justice  Department,  or 
other  Government  agencies  having  a 
direct  interest  in  monitoring  or 
evaluating  compliance  with  the 
provisions  of  the  Privacy  Act  by  the 
Department  of  the  Air  Force,  including 
the  preparation  of  special  studies  or 
reports  on  the  status  of  actions  taken  to 
comply  with  the  Act,  the  results  of  those 
efforts,  any  problems  encountered  and 
recommendations  for  any  changes  in 
legislation,  policies,  or  procedures.  Also 
used  by  members  of  Congress  or  their 
staffs  for  resolution  of  constituent 
inquiries. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and/or 
microfilm. 

RETRIEVABILJTV: 

Filed  by  name  of  requester. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL* 

Requests  for  informatioh  are 
destroyed  when  no  longer  needed; 
requests  from  access  or  amendment  and 
appeals  of  denial  are  destroyed  four 
years  after  final  action  or  three  years 
after  adjudication  by  the  courts, 
whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Director  of  Administration, 
Headquarters  United  States  Air  Force, 
Washington,  DC  20330;  or  the  Director  of 
Administration  of  the  major  command 
or  separate  operating  agency,  or  Chief. 
Central  Base  Administration  at  the  Air 
Force  installation  where  the  requested 
or  disputed  records  are  located. 

NOTinCATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 


Written  requests  should  include  the 
person's  full  name,  grade  (if  applicable), 
and  some  other  personal  information 
which  could  be  verified  from  the 
person's  file.  For  personal  visits,  the 
individual  should  present  a  valid 
identification  card  or  driver's  license 
and  some  verbal  information  which 
could  be  verified  from  the  person's  case 
file. 

RECORD  ACCESS  PROCEDURES: 

Written  requests  should  be  addressed 
to  the  office  that  processed  the  initial 
inquiry,  access  request,  amendment 
request,  or  appeal;  or  individual  can 
obtain  assistance  in  gaining  access  from 
the  System  Manager.  Mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Force's  systems  notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  the 
individual  requester.  Department  of  the 
Air  Force  organizations,  other 
Department  of  Defense  organizations, 
and  agencies  of  Federal,  state,  and  local 
governments,  as  applicable  or 
appropriate  for  processing  the  case. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F030  AF  A 

SYSTEM  name: 

030  AF  A— Automated  Personnel 
Management  System. 

SYSTEM  LOCATION: 

Units  or  offices  at  all  levels  within  the 
Air  Force,  and  Headquarters  United 
States  Space  Command  (HQ  USSPA- 
CECOM), who  implement  the  system 
under  a  specific  authorizing  local  or 
higher  directive. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel,  including  members 
of  the  Air  Reserve  Forces  and  civilian 
employees  assigned  to  the  office  or  unit 
as  specified  in  the  governing  directive 
for  the  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  obtained  from  existing  personnel 
or  training  records  or  from  the 
individual.  Record  includes  name,  grade, 
SSN,  unit  of  assignment,  security 
clearance,  supervisor,  duty  title,  office 
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and  telephone  number,  home  address 
and  telephone  number,  dependents, 
■education  and  training,  speciality  or  job 
qualifications,  performance/ 
effectiveness  reports,  awards/ 
decorations,  promotions,  duty 
assignment  history  and  similar 
information  listed  in  the  governing 
directive  for  the  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties:  delegation  by; 
as  implemented  by  a  specific  governing 
directive.  The  system  cannot  be 
operated  until  a  directive  is  published 
listing  authorized  locations,  subjects, 
categories  of  records,  safeguards,  and 
management  procedures.  A  copy  of  the 
directive  will  be  provided  to  the 
command  Privacy  Act  Officer. 

PURPOSE(S): 

Used  to  locate,  manage  and  train 
assigned  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVWQ,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  computer  or  word  processor 
and  output  products  as  listed  in  the 
governing  directive. 

RETRIEVABIUTY: 

Filed  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  the 
custodian  of  the  system  and  by  persons 
servicing  the  records  who  are  properly 
cleared  for  need-to-know.  Records  are 
protected  in  accordance  with  Air  Force 
Regulation  300-13,  Safeguarding 
Personal  Information  in  Automatic  Data 
Processing  Systems. 

RETENTION  AND  DISPOSAL: 

Computer  records  are  retained  until 
no  longer  needed.  Records  will  be 
destroyed  no  later  than  2  years  after  last 
entry. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  the  office  or  unit  as  specified 
in  the  governing  directive. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
sent  to  the  System  Manager. 


I  I 

Federal  Register  /  Vol.  51.  No.  220  /  Friday.  November  14.  1986  /  Notices  ' 


RECORD  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager  and  are  published  in 
Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  personnel 
records,  training  records  or  the 
individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F030  AF  JA  A 

SYSTEM  NAME: 

030  AF  JA  A— Confidential  Statement 
of  Affiliations  and  Financial  Interests. 

SYSTEM  LOCATION:     | 

Office  of  the  General  Counsel.  Office 
of  the  Secretary  of  the  Air  Force. 
Washington  DC  20330;  Office  of  the 
Judge  Advocate  General.  Headquarters 
United  States  Air  Force,  Washington. 
DC  20330;  Headquarters  of  major 
commands  and  at  all  levels  down  to  and 
including  Air  Force  installations. 
Headquarters  United  States  Space 
Command  (HQ  USSPACECOM). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  civilian  personnel  paid  at  a 
level  of  GS-13  through  GS-15;  Air  Force 
military  personnel  in  the  rank  of 
Lieutenant  Colonel  or  Colonel  whose 
basic  duties  and  responsibilities  require 
the  exercise  of  judgment  on  Government 
decision  making  or  taking  action  on  (1) 
the  administering  or  monitoring  of 
grants  or  subsidies,  (2)  contracting  or 
procurement,  (3)  auditing,  or  (4)  any 
other  government  activity  in  which  the 
final  decision  or  action  has  a  significant 
economic  impact  on  the  interest  of  any 
non-federal  enterprise;  and  Special 
Government  employees  who  are 
"advisors"  or  "consultants."  Army, 
Navy,  Air  Force,  and  Marine  Corps 
active  duty  personnel  and  civilian 
employees  in  the  same  categories  when 
assigned  to  HQ  USSPACECOM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  the  title  of  the  individual's 
position,  date  of  appointment  in  present 
position,  agency  and  major  organizaUon 
segment  of  the  position,  employment 
and  financial  interests,  creditors, 
interest  in  real  property,  a  list  of  persons 
from  whom  information  can  be  obtained 


concerning  the  individual's  financial 
situation,  supervisor's  evaluation,  and 
Standards  of  Conduct  Counsellor/ 
Deputy  Counsellor  review. 

authorfty  for  maintenmnce  of  the 
system: 

Executive  Order  11222,  "Prescribing 
Standards  of  Ethical  Conduct  for 
Government  Officers  and  Employees." 


PURPOSE(S): 

The  review  of  the  statements  by  the 
individual's  supervisor  and  deputy 
counselor  to  determine  the  existence  of 
or  potential  for  a  conflict  of  interst  in  the 
performance  of  official  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  III  THE  SYSTEM: 

STORAGE: 

Paper  records  maintained  in  file 
folders. 


RETRIEV  ABILITY: 

Filed  alphabetically  by  year. 

SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets. 

RETENTION  AND  DISPOSAL: 

Retained  up  to  two  years  after  the 
individual  has  left  employment  or 
terminated  responsibilities  which 
require  disclosure  of  information. 
Destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  General  Counsel 
(Personnel).  The  Judge  Advocate 
General,  Headquarters  United  States 
Air  Force.  1 

NOTIFICATION  PROCEDURB 

Requests  from  individuals  should  be 
addressed  to  the  System  Managers  or  to 
Deputy  Standards  of  Conduct 
Counsellor  at  system  location. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  from 
the  System  Managers  or  Deputy 
Standards  of  Conduct  Counsellor  at 
system  location. 


CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
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concerned  may  be  obtained  from  the 
System  Managers. 

RECORO  SOURCE  CATEQORKS: 

Information  is  obtained  from  the 
individual  or  from  personnel  designated 
by  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F030  AF  MP  A 

System  name: 

030  AF  MP  A^Personnel  Data  System 
(PDS). 

SVSTEM  LOCATION: 

Headquarters  United  States  Air  Force, 
Washington  DC  20330.  Air  Force 
Manpower  and  Personnel  Center, 
Randolph  Air  Force  Base.  TX  78150.  Air 
Reserve  Personnel  Center.  Denver,  CO 
80280.  Headquarters  of  major  commands 
and  separate  operating  agencies  and 
consolidated  base  personnel  offices, 
central  civilian  personnel  offices 
(CCPOs],  consolidated  reserve 
personnel  ollices,  and  activity  or 
squadron  orderly  rooms.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

CATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Air  Force  active  duty  and  retired 
military  personnel.  Air  Force  Reserve 
and  Air  National  Guard  personnel.  Air 
Force  Academy  cadets.  Air  Force 
Civilian  employees.  Certain  surviving 
dependents  of  deceased  members  of  the 
US  Air  Force  and  predecessor 
organizations;  potential  Air  Force 
enlistees;  candidates  for  commission 
enrolled  in  college  level  Air  Force 
Reserve  Officer  Training  Corps 
Programs;  Deceased  members  of  the  Air 
Force  and  predecessor  organizations; 
Separated  members  of  the  US  Air  Force, 
the  Air  National  Guard  (ANG)  and  Air 
Force  Reserve  (USAFR);  ANG  and 
USAFR  Technicians;  Prospective, 
pending,  mrrent,  and  former  Air  Force 
civilian  employees,  except  Air  National 
Guard  Technicians-current  and  former 
civilian  employees  from  other 
Governmental  agencies  that  are 
serviced  at  CCPOs  may  be  included  at 
the  option  of  servicing  CCPO;  DOD 
contractors  and  foreign  military 
personnel  on  liaison  or  support  duty. 

cateqomes  of  records  m  the  svstbm: 

The  principal  digital  record 
maintained  at  each  PDS  operating  level 
is  the  master  peisonne)  record,  which 
contains  the  following  categories  of 
information:  1.  Accession  data 
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pertaining  to  an  individuafs  entry  into 
the  Air  Force  (place  of  enlistment  som-ce 
of  commission,  home  of  record,  date  of 
enlistment,  place  from  which  ordered  to 
BAD).  2.  Education  and  training  data, 
describing  the  level  and  type  of 
education  and  training,  civilian  or 
military  (academic  education  level, 
major  academic  specialty,  professional 
specialty  courses  completed, 
professional  military  education 
received).  3.  Utilization  data  used  in 
assigning  and  reassigning  the  individual, 
determining  skill  qualifications, 
awarding  Air  Force  Specialty  Codes, 
determining  duty  location  and  job 
assignment,  screening/selecting 
individual  for  overseas  assignment, 
performing  strength  accounting 
processes,  etc.  (Primary  Air  Force 
Specialty  code.  Duty  and  Control  Air 
Force  Specialty  Code,  personnel 
accounting  symbol,  duty  location,  up  to 
24  previous  duty  assignments, 
aeronautical  rating,  date  departed  last 
duty  station,  short  tour  return  date, 
reserve  section,  current/last  ovra^ea 
tour).  4.  Evaluation  Data  on  members  of 
the  Air  Force  during  their  career  (Officer 
Effectiveness  Report  dates  and  ratings. 
Airman  Performance  Report  dates  and 
ratings,  results  of  various  qualifications 
tests,  an  "Unfavorable  Information" 
indicator,  and  Drug  and  Alcohol  Abuse 
data).  5.  Promotion  Data  including 
promotion  history,  current  grade  and/or 
selection  for  promotion  (current  grade, 
date  of  rank  and  effective  date;  up  to  10 
previous  grades,  dates  of  rank  and 
effective  dates:  projected  temporary 
grade,  key  "service  dates").  6. 
Compensation  data  although  PDS  does 
not  deal  directly  with  paying  Air  Force 
members,  military  pay  is  largerly 
predicated  on  personnel  data 
maintained  in  PDS  and  provided  to  the 
Air  Force  Accounting  and  Finance 
Center  (AFAFC)  as  described  in 
ROUTINE  USES  below  (pay  date. 
Aviation  Service  Code,  sex,  grade, 
proficiency  pay  status.  7.  Sustentation 
data — information  dealing  with 
programs  provided  or  actions  taken  to 
improve  the  life,  personal  growth  and 
morale  of  Air  Force  members  (awards 
and  decorations,  marital  status,  number 
of  dependents,  religious  denomination  of 
member  and  spouse,  race  relations 
education).  8.  Separation  and 
retirements  data,  which  identifies  an 
individual's  eligibility  for  and  reason  for 
separation  (date  of  separation, 
mandatory  retirement  date,  projected  or 
actual  separation  program  designator 
and  character  of  dischar^).  At  the 
central  processing  site  (AFMPC),  other 
subsidiary  files  or  processes  are 
operated  which  are  integral  parts  of 
PDS:  1.  Procurement  Management 


Information  System  (PROMIS)  is  an 
automated  system  designed  to  enable 
the  USAF  to  exercise  effective 
management  and  control  of  the 
personnel  procurement  personnel 
required  to  meet  the  total  scheduled 
manpower  requirements  necessary  to 
accomplish  the  Air  Force  mission.  The 
system  provides  the  recruiter  with  job 
requirement  data  such  as  necessary  test 
scores.  Air  Forces  Specialty  Code,  sex. 
date  of  enlistment;  and  the  recruiter 
enters  personal  data  on  the  applicant — 
SSN,  name,  date  of  birth,  eta — to 
reserve  the  job  for  him  or  her.  2.  Career 
Airman  Reenlistment  Reservation 
System  (CAREERS)  is  a  selective 
reenhstment  process  that  manages  and 
controls  the  numbers  by  skill  of  first- 
term  airmen  that  can  enter  the  career 
force  to  meet  established  objectives  for 
accomplishing  the  Air  Force  mission.  A 
Centralized  data  bank  contains  the 
actual  number,  by  quarter,  for  each  Air 
Force  Specialty  Code  (AFSC)  that  can 
be  allowed  to  reenlist  during  that  period. 
The  individual  requests  reenhstment  by 
stating  his  eligibiHty  (AFSC,  grade, 
active  military  service  time,  etc).  If  a 
vacancy  exists,  a  reservation — by  name, 
SSN,  etc — will  be  made  and  issued  to 
the  CBPO  processing  the  reenlistment  3. 
Airman  Accessions  provides  the  process 
to  capture  a  new  enlistee's  initial 
personal  data  (entire  personnel  record) 
to  establish  a  personnel  data  record  and 
gain  it  to  the  Master  Personnel  File  of 
the  Air  Force.  The  initial  record  data  is 
captured  through  the  established 
interface  with  the  Processing  and 
Classification  of  Enlistees  System 
(PACE)  at  Basic  Military  Training. 
Lackland  Air  Force  Base,  for  non-prior 
service;  for  prior  service  enhstees  the 
basic  data  (name,  SSN,  DOE,  grade,  etc.) 
is  input  directly  by  USAF  Recruiting 
Service  and  updated  and  completed  by 
the  initial  gaining  CBPO.  4.  Officer 
Accessions  is  the  process  whereby  each 
of  the  various  Air  Force  sources  of 
commissioning  (AF  Academy,  AFROTC, 
Officer  Training  School,  etc.)  project 
their  graduates  in  advance  allowing 
management  to  select  by  skill,  academic 
specialty,  etc. — which  and  how  many 
will  be  called  to  active  duty  when,  by 
entering  into  the  record  an  initial 
assignment  and  projected  entry  onto 
Active  Duty  date.  On  that  date  the 
individual's  record  is  accessed  to  the 
active  Master  Personnel  File  of  the  Air 
Force.  5.  Technical  Training 
Management  Information  System 
(TRAMIS)  is  a  system  dealing  with  the 
Technical  Training  activities  controlled 
by  Air  Training  Command.  The  purpose 
of  the  system  is  to  integrate  the  training 
program,  quota  control  and  student 
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accounting  into  the  personnel  data 
system.  TRAMIS  consists  of  numerous 
files  which  constitute  "quota  banks"  of 
available  training  spaces,  in  specific 
courses,  projected  for  future  use  based 
on  estimated  training  requirements. 
Files  include  such  data  as:  Course 
Identification  Numbers.  Class  Start  and 
Graduation  Dates,  Length  of  Training, 
Weapon  System  Identification,  Training 
Priority  Designators,  Responsible 
Training  Centers.  Trainee  Names.  SSN 
(and  other  pertinent  personnel  data)  on 
individuals  scheduled  to  attend  classes. 
8.  Training  Pipeline  Management 
Information  System  [TRAPMIS)  is  an 
automated  quota  allocating  system 
which  deals  with  specialized  combat 
aircrew  training  and  aircrew  survival 
training.  Its  files  constitute  a  "quota 
bank"  against  which  training 
requirements  are  matched  and  satisfied 
and  through  which  trainees  are 
scheduled  in  "pipeline"  fashion  to 
accommodate  the  individual's  scheduled 
geographical  movement  from  school  to 
school  to  end  assignment.  Files  contain 
data  concerning  the  courses  monitored 
as  well  as  names.  SSNs  and  other 
pertinent  personnel  data  on  members 
being  trained.  7.  Air  Force  Institute  of 
Technology  (AFIT)  Quota  Bank  File 
reflects  program  quotas  by  academic 
specialty  for  each  fiscal  year  (current 
plus  two  future  fiscal  years,  plus  the 
past  fiscal  year  programs  for  historical 
purposes).  Also,  this  file  reflects  the 
total  number  of  quotas  for  each 
academic  specialty.  Officer  assignment 
transactions  process  against  the  AFTT 
Quota  Bank  file  to  reflect  the  fill  of  AFIT 
Quotas.  Examples  of  data  maintained 
are:  Academic  Specialty,  Program  Level. 
Fiscal  Year.  Name  of  Incumbent 
selected,  projected,  filling  AFIT  Quota. 
8.  Job  File  is  derived  from  the 
Authorization  Record  and  is  accessible 
by  Position  Number.  Resource  managers 
can  use  the  Jog  File  to  validate 
authorizations  by  Position  Number  for 
assignment  actions  and  also  to  make  job 
offers  to  individual  officers.  Internal 
suspensing  within  the  Job  File  occurs 
based  upon  Resource  Managers  update 
transactions.  Data  in  the  file  includes: 
Position  Number.  Duty  AFSC, 
Functional  Account  Code.  Program 
Element,  Location,  and  name  of 
incumbent.  9.  Casualty  subsystem  is 
composed  of  transactions  which  may  be 
input  at  Headquarters  Air  Force  and/or 
CBPOs  to  report  death  or  serious  illness 
of  members  from  all  components.  A 
special  file  is  maintained  in  the  system 
to  record  information  on  individuals 
who  have  died.  Basic  identification  data 
and  unique  data  such  as  country  of 
occurrence,  date  of  incident,  casualty 


group,  aircraft  involved  in  the  incident 
and  military  status  are  recorded  and 
maintained  in  this  file.  10.  Awards/ 
Decorations  are  recorded  and 
maintained  on  all  component  personnel 
in  the  headquarters  Air  Force  master 
files.  All  approved  decorations  are  input 
at  CBPOs  whereas  disapproved 
decorations  are  input  at  MAJCOM/HAF. 
A  decorations  statistical  file  is  built  at 
AFMPC  which  reflects  an  aggregation  of 
approvals/disapprovals  by  category  of 
decoration.  This  file  does  not  contain 
any  individually  identifiable  data.  All 
individually  identifiable  data  on 
decorations  is  maintained  in  the  Master 
Personnel  File.  Such  information  as  the 
type  of  decoration,  awarding  authority, 
special  order  number  and  date  of  award 
are  identified  in  an  individual's  record. 
Seven  occurrences  for  all  decorations 
are  stored;  however  only  specific  data 
on  the  last  decoration  of  a  particular 
type  is  maintained  11.  Point  Credit 
Accounting  and  Reporting  System 
(PCARS).  This  system  is  an  Air  National 
Guard/Air  Force  Reserve  Unique 
supported  by  PDS.  Its  basic  purpose  is 
to  maintain  and  account  for  retirement/ 
retention  points  accrued  as  a  result  of 
participating  in  Drills/Training.  The 
system  stores  basic  personal 
identification  data  which  is  associated 
with  a  calendar  of  points,  earned  by 
participation  in  the  Reserve  program. 
Each  year  an  individuals  record  is 
closed  and  point  totals  are  accumulated 
in  history,  and  a  point  earning  statement 
is  provided  the  individual  and  various 
records  custodians.  12.  Human 
Reliability/Personnel  Reliability  File: 
This  file  is  maintained  at  Headquarters 
Air  Force  in  support  of  Air  Force 
Regulation  35-99.  It  is  not  part  of  the 
Master  Personnel  Files  but  a  free 
standing  file  which  is  updated  by 
transactions  from  CBPOs.  The  file  was 
established  to  specifically  identify 
individuals  who  have  become 
permanently  disqualified  under  the 
provisions  of  the  above  regulations.  A 
record  is  maintained  on  each 
disqualified  individual  which  includes 
basic  identification  data,  service 
component,  Personnel/Human  reliability 
status  and  date,  and  reason  for 
disqualification.  13.  Variable  Incentive 
Pay  (VIP)  File  for  medical  officers: 
Contains  about  125  character  record  on 
all  Air  Force  physicians  and  is 
specifically  used  to  identify  whether  the 
individual  is  participating  in  the 
Continuation  Pay  or  Variable  Incentive 
Pay  programs.  Update  to  this  file  is 
provided  by  the  Surgeon  (AFMPC),  the 
Air  Force  Accounting  and  Finance 
Center  and  directly  from  changes  to  the 
Master  Personnel  File.  Besides  basic 


identification  data  an  individual's 
record  includes  source  of  appointment, 
graduate  medical  location  status, 
amount  of  VIP  or  Continuation  Pay  and 
the  dates  of  authorization  and  the  dates 
and  reason  for  separation.  15.  Weighted 
Airman  Promotion  System:  (a)  The  Test 
Scoring  and  Reporting  Subsystem 
(TSRS)  provides  for:  Identifying  at  the 
CBPO  individuals  eligible  for  testing; 
providing  output  to  the  Base  Test 
Control  Officer  and  the  CBPO  to  control, 
monitor,  and  operate  WAPS  testing 
functions;  editing  and  scoring  WAPS 
test  answer  cards  at  AFMPC:  providing 
output  for  maintaining  historical  and 
analytical  files  at  AFMPC  and  the 
Human  Resources  Laboratory  (HRL)  and 
includes  the  central  identification  of 
AFMPC  of  individuals  eligible  for 
testing,  (b)  The  Personnel  Data 
Reporting  Subsystem  pDRS)  provides 
for:  Identifying  promotion  eligibles  at 
AFMPC;  verifying  these  eligibles  and 
selected  promotion  data;  merging  test 
and  weighted  promotion  data  at  AFMPC 
to  effect  promotion  scoring,  assigning 
the  promotion  objective  and  aligning 
selectees  in  promotion  priority 
sequence;  maintaining  projections  on 
promotion  selectees  at  AFMPC, 
MAICOM,  and  the  CBPO;  updating 
these  projections  mothly;  creating  output 
products  to  monitor  the  flow  of  data  in 
the  system;  maintaining  promotion 
historical  and  analytical  files  and 
reports  at  AFMPC.  (c)  Basically, 
identification  data  along  with  time  in 
grade,  test  scores,  decoration 
information,  time  in  service,  and  airman 
performance  report  history  is  used  to 
support  this  program.  16.  Retired 
Personnel  Data  System  (RPDS)  is  made 
up  of  four  files — Retired  Officer 
Management  File  and  Retired  Airman 
Management  File  containing  records  on 
members  in  retired  status  and  the 
Retired  Officer  and  Airman  Loss  Files 
containing  records  on  former  retirees 
who  have  been  lost  from  rolls,  usually 
through  death.  The  RPDS  is  used  to 
produce  address  listings  for  the  Retired 
Newsletter  and  Policy  letter,  statistical 
reports  for  budgeting,  to  manage  the 
Advancement  Program,  the  Temporary 
Disability  Retired  List,  Age  59  rosters  for 
ARPC,  General  Officer  roster,  and 
statistical  digest  data  for  management 
analysis  functions.  Data  is  extracted 
from  the  master  files  upon  retirement 
from  Actived  Duty  or  Reserves.  Data 
includes:  Name,  SSN,  grade  data, 
service  data,  education  data,  retirement 
data  and  address.  17.  Separated  Officer 
File  contains  historical  information  on 
officers  who  leave  the  Air  Force  via 
separation,  retirement,  or  death.  Copies 
are  sent  to  Human  Resources  Lab  and 
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Washington  offices  for  research 
purposes.  The  data  comprises  the 
Master  Personnel  Record  in  its  entirety 
and  is  captured  30  to  60  days  after 
separation  from  the  Air  Force.  18. 
Airman  Gain/loss  File  includes  data 
extracted  from  the  Airman  Master  file 
when  accession  and  separation  (gains 
and  loeses)  occur.  This  file,  like  the 
Separated  Officer  File,  is  used  for 
historical  reports  regarding  strength 
changes.  Data  includes  name,  SSN,  and 
other  data  that  reflects  strength,  i.e.. 
promotions,  reassignment  data. 
specialty  codes,  etc.  19.  Officer  and 
Airman  Separation  Subsystem  is  used  to 
process,  track,  approve,  disapprove  and 
project  separations  from  the  Air  Force 
and  transfers  between  components  of 
the  Air  Force.  This  subsystem  uses  the 
Active.  Guard,  and  Reserve  MPFs.  Data 
includes  that  specifically  related  to 
separations,  e.g..  Date  of  Separation. 
Separation  Program  Designator, 
waivers,  etc.  20.  The  Retirements 
Subsystem  is  used  to  process  and  track 
apphcations  for  an  approval/ 
disapproval  and  projections  of 
retirements.  This  subsystem  uses  the 
Master  Files  for  Active  Duty  and 
Reserve  officers  and  airmen.  Data 
specifically  related  to  retirements 
includes  application  data,  date  of 
separation,  waiver  codes,  disapproval 
reason  codes.  Separation  Program 
Designator.  Title  10  USC  section,  etc.  21. 
Retired  Orders  Log  is  a  computer 
produced  retirement  orders  routine. 
Orders  are  automatically  produced 
when  approval,  verification  of  service 
dates,  and  physical  clearance  have  been 
entered  in  system.  Tlie  orders  log 
contains  data  found  in  administrative 
orders  for  retirement,  including  name, 
SSN,  grade,  order  number,  effective 
dates,  etc.  The  log  is  used  to  control 
assignment  of  order  number,  and  as  a 
cross-reference  between  orders, 
revocations,  and  amendments.  22. 
General  Officer  Subsystem  of  PCS 
contains  data  extracted  from  the  Master 
Personnel  File  and  language 
qualification  data  and  assignment 
history  data  maintained  by  the 
Assistant  for  General  Officer  matters.  A 
record  is  maintained  on  each  general 
officer  and  general  officer  selectee.  The 
general  officer  files  are  updated  monthly 
and  is  used  to  produce  products  used  in 
the  selection/identification  of  general 
officers  for  applicable  assignments.  23. 
Officer  Structure  Simulation  Model 
(OSSM)  provides  officer  force 
descriptions  in  various  formats  for 
existing,  predictive  or  manipulated 
structures.  It  functions  as  a  planning  tool 
against  which  policy  options  can  be 
applied  so  as  to  determine  the  impact  of 


such  policy  decisions.  The  OSSM  input 
records  contain  individual  identifiable 
data  from  the  Master  Personnel  Record, 
but  all  output  is  statistical.  24.  Widow's 
File  is  maintained  on  magnetic  tape  and 
updated  by  the  office  of  primary 
Responsibility.  When  required,  address 
labels  and  listings  are  produced  by 
employing  selected  PDS  utility 
programs.  The  address  labels  are  used 
to  forward  the  Retired  Newsletter  to 
widows  of  active  duty  and  retired 
personnel.  The  listings  are  used  for 
management  control  of  the  program. 
Contained  in  the  file  are  the  name, 
address,  and  SSN  of  the  widow. 
Additionally,  the  deceased  sponsor's 
name.  SSN.  date  of  death,  and  status  at 
time  of  death  are  maintained.  25. 
Historical  Files  are  files  with  a  retention 
period  of  365  days  or  more.  They  consist 
of  copies  of  active  master  files,  and  are 
used  primarily  for  aggregation  and 
analysis  of  statistical  data,  although 
individual  records  may  be  accessed  to 
meet  ad  hoc  requirements.  26. 
Miscellaneous  files,  records,  and 
processes  are  a  number  of  work  files, 
inactive  files  with  a  less-than-365-day 
retention  period,  intermediate  records, 
and  processes  relating  to  statistical 
compilations,  computer  operation, 
quality  control  and  problem  diagnosis. 
Although  they  may  contain  individual- 
identifying  data,  they  do  so  only  as  a 
function  of  system  operation,  and  are 
not  used  in  making  decisions  about 
people.  27.  CiviKan  employment 
information  including  authorization  for 
position,  personnel  data,  suspense 
information;  position  control 
information;  projected  information  and 
historical  information;  civilian  education 
and  training  data;  performance 
appraisal,  ratings,  evaluations  of 
potential;  civilian  historical  files 
covering  job  experience,  training  and 
transactions;  civilian  awards 
information,  merit  promotion  plan  work 
files;  career  programs  files  for  such 
functional  areas  as  procurement, 
logistics,  civilian  personnel,  etc..  civilian 
separation  and  retirement  data  for 
reports  and  to  determine  eligibility; 
adverse  and  disciplinary  data  for 
statistical  analysis  and  employee 
assistance;  stand  alone  files,  as  for 
complaints,  enrollee  programs;  extract 
files  from  which  to  produce  statistical 
reports  in  hard  copy,  or  for  immediate 
access  display  on  remote  computer 
terminals;  miscellaneous  files,  as 
described  in  item  26,  above. 

authoritv  for  mamtteimnce  of  thc 
system: 

10  USC  265,  policies  and  regulations: 
Participation  of  reserve  officers  in 
preparation  and  administration;  269, 


Ready  reserve:  Placement  in;  transfer 
from;  275,  Personnel  records;  278.  • 
Dissemination  of  information;  279, 
Training  Reports;  Chapter  31, 
Enlistments;  564,  Warrant  officers: 
Effect  of  second  failure  of  promotion; 
593,  Commissioned  Officers: 
Appointment,  how  made;  term;  651, 
Members:  Required  service;  671, 
Members  not  to  be  assigned  outside  US 
before  completing  training;  673,  Ready 
reserve:  Chapter  47,  Uniform  Code  of 
Military  Justice,  Sections  835,  Art.  35. 
Service  of  Charges;  837,  Art.  37. 
Unlawfully  influencing  action  of  court; 
885,  Art.  85.  Desertion;  886.  Art.  88. 
Absence  without  leave;  887,  Art.  87. 
Missing  movement;  972.  Enlisted 
members:  Required  to  make  up  time  lost; 
1005,  Commissioned  officers:  Retention 
until  completion  of  required  service; 
1163,  Reserve  components:  Members; 
limitations  on  separation;  1164,  Warrant 
officers;  separation  for  age:  1166. 
Regular  warrant  officers:  elimination  for 
unfitness  or  unsatisfactory  performance; 
Chapter  61.  Retirement — Physical 
disability;  Chapter  63.  Retirement  for 
Age.  Section  1263— Age  62:  Warrant 
officers;  Chapter  65.  Retirement  for 
Length  of  Service;  1293.  Twenty  years  or 
more:  Warrant  officers;  1305.  Thirty 
years  or  more:  Regular  warrant  officers; 
Chapter  67.  Retired  pay;  1331. 
Computation  of  years  of  service  in 
determining  entitlement  to  retired  pay; 

1332.  Age  and  service  requirements; 

1333.  Computation  of  years  of  service  in 
computing  retired  pay:  Chapter  79, 
Correction  of  Military  Records;  Chapter 
165,  Accountability  and  responsibility. 
Section  2771,  Final  settlement  of 
accounts:  Deceased  members;  8012, 
Secretary  of  the  Air  Force:  Powers  and 
duties;  delegation  by;  Chapter  805,  The 
Air  Staff,  Sections  8032,  General  duties; 
and  Section  8033,  Reserve  components 
of  Air  Force;  policies  and  regulations  for 
government  for  government  of: 
Functions  of  National  Guard  Bureau 
with  respect  to  Air  National  Guard; 
Chapter  831,  Strength,  Section  8224.  Air 
National  Guard  of  the  United  States; 
Chapter  833.  Enlistments;  835. 
Appointments  in  the  Regular  Air  Force. 
8284,  Commissioned  officers; 
Appointment,  how  made;  8285. 
Commissioned  officers:  Original 
appointment;  qualifications;  8296, 
Promotion  lists:  Promotion-list  officer 
defined:  determination  of  place  upon 
transfer  or  promotion;  8297.  Selection 
boards;  8303.  commissioned  officers; 
Effect  of  failure  of  promotion  to  captain, 
major,  or  lieutenant  colonel;  Chapter 
837,  Appointments  as  Reserve  Officers; 
8360,  Commissioned  officers:  Promotion 
service;  8362,  Commissioned  officers: 
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Selection  boards:  8363,  Commissioned 
officers:  Selection  boards;  general 
procedures:  8366,  Commissioned 
officers;  Promotion  to  captain,  major  or 
lieutenant  colonel;  8376,  Commissioned 
officers:  Promotion  when  serving  in 
temporary  grade  higher  than  reserve 
grade:  Chapter  839.  Temporary 
Appointments,  8442,  Commissioned 
officers:  regular  and  reserve 
components:  Appointment  in  higher 
grade:  8447.  Appointments  in 
commissioned  grade:  How  made;  how 
terminated;  Chapter  841,  Active  Duty. 
8496.  Air  National  Guard  of  United 
States:  Commissioned  officers;  duty  in 
National  Guard  Bureau:  Chapter  853. 
Rights  and  benefits.  Section  8691,  Flying 
officer  rating:  qualifications;  Chapter 
857,  Decorations  and  Awards:  Chapter 
859,  Separation,  8786,  Officer  considered 
for  removal:  Voluntary  retirement  or 
honorable  discharge;  severance  benefits; 
8796,  Officers  considered  for  removal: 
Retirement  or  discharge;  Separation  or 
Transfer  to  Retired  Reserve,  8846, 
Deferred  Officers:  8848,  28  years: 
Reserve  first  lieutenants,  captains, 
majors,  and  lieutenant  colonels;  8851, 
Thirty  years  or  five  years  in  grade: 
Reserve  colonels  and  brigadier  generals; 
8852,  Thirty-five  years  or  five  years  in 
grade:  Reserve  major  generals;  8853, 
Computation  of  years  of  service: 
Chapter  865,  Retirement  for  Age,  8883. 
Age  60:  regular  commissioned  officers 
below  major  general;  8884.  Age  60: 
Regular  major  generals  whose 
retirement  has  been  deferred;  8885,  Age 
62:  Regular  major  generals;  8886,  regular 
major  generals  whose  retirement  has 
been  deferred;  Chapter  867,  Retirement 
for  Length  of  Service.  8911,  Twenty 
years  or  more:  regular  or  reserve 
commissioned  officers;  8913,  Twenty 
years  or  more:  Deferred  officers  not 
recommended  for  promotion:  8914, 
twenty  to  thirty  years:  Regular  enlisted 
members:  8915,  Twenty-five  years: 
Female  majors  except  those  designated 
under  section  8067  (aHd)  or  (g)-(i)  of 
this  title;  8916,  twenty-eight  years: 
Promotion-list  lieutenant  colonels:  8917. 
Thirty  years  or  more:  Regular  enlisted 
members;  8918,  Thirty  years  or  more: 
Regular  commissioned  officers;  8921, 
Thirty  years  or  five  years  in  grade: 
Promotion-list  colonels:  8922,  Thirty 
years  or  five  years  in  grade:  Regular 
brigadier  generals:  8923,  Thirty-five 
years  or  five  years  in  grade:  Regular 
major  generals:  8924.  Forty  years  or 
more:  Air  Force  officers:  Chapter  901, 
Training  generally,  9301,  Members  of  Air 
Force:  Detail  as  students,  observers  and 
investigators  at  educational  institutions, 
industrial  plants,  and  hospitals;  and 
9302,  Enlisted  members  of  Air  Force: 


Schools:  Chapter  903.  United  States  Air 
Force  Academy.  9342,  Cadet: 
Appointment;  numbers,  territorial 
distribution;  9344,  Selection  of  persons 
from  Canada  and  American  Republics; 
9345,  Selection  of  Filipinos;  Chapter  1, 
Organization.  102,  General  policy:  and 
104,  units;  Location;  organization; 
command;  Chapter  3,  Personnel,  307. 
Federal  recognition  of  officers; 
Examination,  certification  of  eligibility; 
Chapter  7,  Services,  supplies,  etc.,  709. 
Caretakers  and  ckrks;  Chapter  3.  Basic 
Pay.  308,  Special  pay:  Reenlistment 
bonus:  313,  Special  pay:  Medical  officers 
who  execute  active  duty  agreements; 
Chapter  7,  Allowances,  407.  Travel  and 
transportation  allowances:  Dislocation 
allowance;  Chapter  10;  Air  Force 
Manual  30-3.  Vol  I-V.  Mechanized 
Personnel  Procedures,  Air  Force  Manual 
30-130.  Base  Level  Military  Personnel 
System,  and  Air  Force  Manual  300-4, 
Standard  Data  Elements  and  Codes. 

PURPOSE(S):  I 

The  Air  Force  operates  a  centralized 
personnel  management  system  in  an 
environment  that  is  widely  dispersed 
geographically  and  encompasses  a 
population  that  is  diverse  in  terms  of 
qualifications,  experience,  military 
status  and  needs.  There  are  three  major 
centers  of  Air  Force  personnel 
management:  Washington,  DC,  where 
most  major  policy  and  long-range 
planning/programming  decisions  are 
made:  the  Air  Force  Manpower  and 
Personnel  center  at  Randolph  Air  Force 
Base,  TX.  which  performs  most 
personnel  operations-type  functions  for 
the  active  duty  components  of  the  force; 
and  the  Air  Reserve  Personnel  Center  at 
Denver  Co.,  which  performs  certain 
operational  functions  for  the  Reserve 
components  of  the  force.  Offices  at 
Major  Command  Headquarters,  State 
Adjutant  General,  and  Air  Force  Bases 
perform  operational  tasks  pertaining  to 
the  population  for  which  they  are 
responsible.  The  structure  of  the  Air 
Force  and  its  personnel  management 
system,  the  composition  of  the  force, 
and  the  Air  Force's  stated  objective  of 
treating  its  people  as  individuals,  i.e., 
giving  due  consideration  to  their  desires, 
needs  and  goals,  demand  a  dynamic 
data  system  that  is  capable  of 
supporting  the  varying  needs  of  the 
personnel  managers  at  each  echelon  and 
operating  locations.  It  is  to  this  purpose 
that  the  data  in  the  Personnel  Data 
System  is  collected,  maintained,  and 
used.  A.  ROUTINE  USES  WITHIN  THE 
AIR  FORCE— INTERNAL  TO  THE 
PERSONNEL  COMMUNITY:  HQ  USAF. 
WASHINGTON,  DC:  Deputy  Chief  of 
Staff,  Personnel  and  his  immediate  staff: 
Director  of  Personnel  Plans;  Director  of 


Personnel  Programs:  Assistant  for 
General  Officer  Matters:  Assistant  for 
Colonel  Assignments;  Reserve  Personnel 
Division;  Air  National  Guard  Personnel 
Division;  and  The  Surgeon  General,  the 
Chief  of  AF  Chaplains  and  the  Staff 
Judge  Advocate,  each  of  which  perform 
certain  Personnel  functions  within  their 
area  of  responsibility.  Data  from  the 
central  data  base  at  the  AFMPC  is 
furnished  Washington  area  agencies  by 
retrieval  from  the  computer  at  Randolph 
via  remote  access  devices  and  by 
provision  of  recurring  products 
containing  required  management 
information,  including  computer  tape 
files  which  are  used  as  input  to  unique 
systems  with  which  PDS  interfaces. 
Although  most  of  the  data  is  used  by 
policy  "makers  to  develop  long-term 
plans  and  programs  and  track  progress 
toward  established  goals,  some 
individual  data  is  provided/retrieved  to 
support  actions  taken  on  certain 
categories  of  persons  managed  by 
offices  in  the  headquarters  e.g.  General 
Officers,  Colonels,  Air  National  Guard 
personnel,  etc.  AIR  FORCE 
MANPOWER  AND  PERSONNEL 
CENTER  (AFMPC),  RANDOLPH  AIR 
FORCE  BASE,  TX.  Personnel  managers 
at  AFMPC  use  the  data  in  PDS  to  make 
decisions  on  individual  actions  to  be 
taken  in  areas  such  as  personnel 
procurement,  education  and  training, 
classification,  assignment,  career 
development,  evaluation,  promotion, 
compensation,  casualty  and  personal 
affairs,  separation  and  retirement.  AIR 
RESERVE  PERSONNEL  CENTER 
(ARPC),  DENVER,  COLORADO. 
Personnel  managers  at  ARPC  perform 
many  of  the  same  functions  for  the 
Reserve  components  of  the  Air  Force  as 
the  managers  at  AFMPC  perform  for  the 
active  duty  force.  As  with  the 
Washington  area,  ARPC  obtains  data 
from  the  central  data  base  at  AFMPC  by 
retrieval  through  remote  terminals  and 
recurring  output  products  containing 
information  necessary  to  their 
management  processes.  MAJOR 
COMMAND  HEADQUARTERS.  Major 
command  headquarters  personnel 
operation  are  supported  by  the  standard 
content  of  PDS  records  provided  them 
by  AFMPC.  In  addition,  there  is 
provided  in  the  PDS  record  an  "add-on 
area"  which  the  commands  are 
authorized  to  use  for  the  storage  of  data 
which  will  assist  thera  in  fulfilling 
unique  personnel  management 
requirements  generated  by  their  mission, 
structure,  geographical  location,  etc.  The 
standard  functions  performed  fall 
generally  under  the  same  classifications 
as  those  in  AFMPC,  e,g.,  assignment, 
classification,  separation,  etc.  Non- 
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standard  usages  include  provisions  of 
unique  aircrew  data,  production  of 
specially-tailored  name  listing,  control 
of  theatre  oriented  training,  etc.  Some 
commands  use  PDS  data— both 
standard  and  add-on  as  input  to  unique 
command  systems,  which  are  separately 
described  in  the  Federal  Register. 
CONSOUDATED  BASE  PERSONNEL 
OFFICES  (CBPO).  CBPOs.  which 
represent  the  base-level  aspect  of  PDS, 
are  the  prime  point  of  system-to-people 
interface.  Supplied  with  a  standard  data 
base  and  system.  CBPOs  provide 
personnel  management  support  to 
commanders  and  supervisors  on  a  daily 
basis.  Acting  on  receipt  of  data  from 
higher  headquarters,  primarily  by  means 
of  transactions  processed  through  PDS, 
they  notify  people  of  selection  for 
reassignment,  promotion,  approval/ 
disapproval  of  requests  for  separation 
and  retirement,  and  similar  personnel 
actions.  When  certain  events  occur  on 
an  individual  at  the  local  level,  e.g., 
volunteer  for  overseas  duty,  reduction  in 
grade,  change  in  marital  status, 
application  for  retirement,  etc..  the 
CBPO  enters  transactions  into  the 
vertical  system  to  transmit  the  requisite 
information  to  other  management  levels 
and  update  the  automated  records 
resident  at  those  levels.  CBPOs  too  are 
allotted  an  "add-on"  area  in  the 
computer  record  which  they  use  to 
support  local  management  unique 
requirements  such  as  local  training 
scheduling,  unique  locator  listing, 
urinalysis  testing  scheduling,  etc.  B. 
ROUTINE  USES  WITHIN  THE  AIR 
FORCE— EXTERNAL  TO  THE 
PERSONNEL  COMMUNITY  1. 
HEADQUARTERS  USAF/AFMPC 
INTERFACES:  Automated  interfaces 
exist  between  the  PDS  central  site  files 
and  the  following  systems  of  other 
functions:  a.  The  Flight  Records  Data 
System  (FRDS)  maintained  by  the  Air 
Force  Inspection  and  Safety  Center 
(AFISC)  at  Norton  Air  Force  Base,  CA. 
(1)  Certain  personnel  identification  data 
on  rated  officers  is  transferred  monthly 
to  the  FRDS.  This  data  flow  creates  the 
basic  identifying  data  in  the  FRDS. 
insures  compatibility  with  the  PDS,  and 
precludes  duplicative  data  collection 
and  input  generation  by  the  AFISC.  (2) 
Update  of  the  personnel  data  to  the 
FRDS  generates  return  flow  of  flying 
hour  data  which  is  used  at  AFMPC  for 
rated  resource  distribution  management, 
b.  The  Master  Military  Pay  Account 
(MMPA),  is  the  Joint  Uniform  Military 
Pay  System  (JUMPS)  centralized  pay  file 
maintained  by  the  Air  Force  Accounting 
and  Finance  Center  (AFAFC)  at  Denver, 
CO.  The  PDS  transfers  certain  pay 
related  data  as  changes  occur  to  update 


the  MMPA,  e.g..  promotions,  accessions, 
separations/retirements,  name,  SSN, 
grade.  These  data  provide  criteria  for 
the  AFAFC  to  determine  specific  pay 
entitlements,  c.  The  AFAFC  maintains  a 
separate  pay  system  for  Air  National 
Guard  and  Air  Force  Reserve  personnel 
called  the  Air  Reserve  Pay  and 
Allowances  System  (ARPAS).  (1)  PDS 
outputs  certain  pay  related  data  to 
ARPAS  as  changes  occur,  e.g., 
retirements/separations,  promotions, 
name.  SSN,  grade.  These  data  form  the 
criteria  for  the  AFAFC  to  determine 
specific  Reserve  pay  entitlements.  (2) 
ARPAS  outputs  data  which  affect 
accumulated  point  credits  for  Air 
National  Guard/Reserve  participation  to 
AFMPC  for  update  of  the  Point  Credit 
Accounting  and  Reporting  System 
(PCARS),  a  component  of  PDS.  PCARS 
also  receives  monthly  input  from  Hq  Air 
University  which  updates  point  credits 
as  a  result  of  completing  an  Extension 
Courses  Institute  correspondence 
program,  d.  AFAFC  provides  data  on 
Variable  Incentive  Pay  (VIP)  for  Medical 
Officers  which  is  used  to  update  a 
special  control  file  within  PDS  and 
produce  necessary  reports  for 
management  of  the  VIP  program,  e.  Air 
Training  Command  operates  a  system 
called  PACE  (Processing  and 
Classification  of  Enlistees)  at  Lackland 
Air  Force  Base.  TX.  From  that  system 
data  is  fed  to  AFMPC  to  initially 
establish  the  PDS  record  on  an  Air  Force 
enlistee,  f.  On  a  monthly  basis,  copies  of 
the  PDS  master  Personnel  File  are 
provided  to  the  Human  Resources 
Laboratory  at  Brooks  Air  Force  Base. 
TX.  where  they  are  used  as  a  statistical 
data  base  for  research  purposes,  g.  On  a 
quarieriy  basis,  AFMPC  provides  the 
USAF  School  of  Aerospace  Medicine 
with  data  concerning  name,  SSN  and 
changes  in  base  and  command  of 
assignment  of  flying  personnel.  The  data 
reflects  significant  medical  problems  in 
the  flying  population,  h.  A  complete 
printout  of  PDS  data  pertaining  to  an 
individual  is  included  in  his  Master 
Personnel  Record  when  it  is  forwarded 
to  National  Personnel  Records  Center,  i. 
PDS  data  is  provided  to  the  Contingency 
Planning  Support  Capability  (CPSC)  at 
six  major  command  headquarters: 
Tactical  Air  Command,  Strategic  Air 
Command,  Military  Airiift  Command, 
Air  Force  Communications  Command, 
United  States  Air  Forces,  Europe,  and 
Pacific  Air  Forces.  A  record  identifiable 
by  individual's  name  and  SSN  provides 
contingency  and/or  manning  assistance 
temporary  duty  (TDY)  being  performed 
by  the  individual.  Record  is  destroyed 
upon  completion  of  the  TDY.  Statistical 
records  (gross  statistics  by  skill  and 


unit)  are  also  generated  for  CPSC  from 
PDS  providing  force  availability 
estimates.  CPSC  is  described  separately 
in  the  Federal  Register.  2.  BASE  LEVEL 
(CBPO)  INTERFACES:  Certain 
interfaces  have  been  established  at  base 
level  to  pass  data  from  one  functional 
system  to  another.  The  particular  mode 
of  interface  depends  on  the  needs  of 
the  receiving  function  and  the 
capabilities  of  the  system  to  produce  the 
necessary  data:  a.  The  Flight 
Management  Data  System  (FMDS) 
receives  an  automated  flow  of  selected 
personnel  data  on  flying  personnel  as 
changes  occur.  This  data  consists 
primarily  of  assignment  data  and 
service  dates  which  the  base  flight 
manager  uses  to  determine  appropriate 
category  of  aviation  duty  which  is 
reflected  by  designation  of  an  Aviation 
Service  Code.  The  FMDS  outputs 
aviation  service  data  as  changes  occur 
to  the  BLMPS.  These  data  subsequently 
flow  to  the  PDS  central  site  files  at 
AFMPC  so  it  is  available  for  resource 
management  decisions,  b.  The  Medical 
Administration  Management  System 
(MAMS),  currently  being  developed  and 
tested,  will  receive  flow  of  selected 
assignment  data  as  changes  occur  for 
personnel  assigned  to  medical  activities. 
MAMS  will  use  these  data  to  align 
assigned  personnel  with  various  cost 
accounting  work  centers  within  the 
medical  activity  and  thus  be  able  to 
track  manpower  expenditure  by  sub- 
activities,  c.  The  Automated  Vehicle 
Operator  Record  (AVOR)  is  being 
developed  to  support  motor  vehicle 
operator  management.  Approximately 
115  characters  of  vehicle  operator  data 
will  be  incorporated  into  the  BLMPS 
data  base  during  FY76  for  both  military 
and  civilian  personnel  authorized  to 
operate  government  motor  vehicles  and 
selected  personnel  data  items  (basic 
identification  data)  will  be  authorized 
for  access  by  the  vehicle  operator 
managers,  d.  Monthly,  a  magnetic  tape 
is  extracted  from  BLMPS  containing 
selected  assignment  data  on  all  assigned 
personnel.  This  tape  is  transferred  to  the 
base  Accounting  and  Finance  Office  for 
input  into  the  Accounting  Operations 
System.  This  system  uses  these  data  to 
derive  aggregate  base  manpower  cost 
data.  e.  A  procedure  is  designed  info 
BLMPS  to  output  selected  background 
data  in  pre-defined  printed  format  for 
personnel  being  administered  military 
justice.  This  output  is  initiated  upon 
notification  by  the  base  legal  office.  The 
data  is  forwarded  to  the  major 
command  where  it  is  input  into  the 
Automated  Military  Justice  Analysis 
and  Management  System  (AMJAMS).  f. 
The  BLMPS  output  (on  an  event-oriented 
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basis]  pay-affecting  transactions  such  as 
certain  promotions,  accessions,  and 
assignments/reassignments,  to  AFAFC. 
where  the  data  is  entered  into  the 
JUMPS.  C.  ROUTINE  USES  EXTERNAL 
TO  THE  A«  FORCE.  TO  THE  OFFICE 
OF  THE  SECRETARY  OF  DEFENSE 
(OSD).  1.  Individual  information  is 
provided  to  offices  in  OSD  on  a 
recurring  basis  to  support  top-level 
management  requirements  within  the 
Department  of  Defense.  Examples  are 
the  DOD  Recruiter  File  to  the  Assistant 
Secretary  for  Manpower  and  Reserve 
Affairs  (M&RA).  a  magnetic  tape  extract 
of  military  personnel  records  (RCS: 
DDM(SA)  1221)  to  M&RA.  input  to  the 
Reserve  Component  Common  Personnel 
Data  System  to  M&RA.  and  the  Post 
Career  Data  File  to  M&RA.  2.  TO 
OTHER  DEFENSE  AGENCIES.  PDS 
supports  other  components  of  DOD  by 
provision  of  individual  data  in  support 
of  programs  operated  by  those  agencies. 
Examples  are  the  Selected  Officer  List 
to  Defense  Intelligence  Agency  for  use 
in  monitoring  a  classified  training 
program  and  the  Defense  System 
Management  School  (DSMS)  Track 
Record  System  to  DSMS  for  use  in 
evaluating  the  performance  of  graduates 
of  that  institution.  An  extract  file  on  Air 
National  Guard  Technicians  is  provided 
the  National  Guard  Computer  Center.  3. 
OTHER  GOVERNMENT/QUASI- 
GOVERNMENT  AGENCIES. 
Information  used  in  analyzing  officer/ 
airman  retention  is  provided  RAND 
Corporation.  Data  on  prior  service 
personnel  with  military  service 
obligations  is  forwarded  to  the  National 
Security  Agency.  Lists  of  officers 
selected  for  promotion  and/or 
appointment  in  the  Regular  Air  Force 
are  sent  to  the  Office  of  the  President 
and/or  the  Congress  of  the  United 
States  for  review  and  confirmation. 
Certain  other  personnel  information  is 
provided  these  and  other  government 
agencies  upon  request  when  such  data  is 
required  in  the  performance  of  official 
duties.  Selected  personnel  data  is 
provided  foreign  governments,  US 
governmental  agencies,  and  other 
Uniformed  Services  on  USAF  personnel 
assigned  or  attached  to  them  for  duty. 
Examples:  the  government  of  Canada, 
Federal  Aviation  Administration,  US 
Army,  Navy,  etc.)  4.  LITIGATION.  5. 
MISCELLANEOUS.  Lists  of  individuals 
selected  for  promotion  or  appointment, 
who  are  being  reassigned,  who  die,  or 
who  are  retiring  are  provided  to 
unofficial  publications  such  as  the  Air 
Force  Times,  along  with  other 
infoi-mation  of  interest  to  the  general  Air 
Force  public.  Information  from  PDS 
support  a  world-wide  locator  system 


which  responds  to  queries  as  to  the 
location  of  individuals  in  the  Air  Force. 
Locator  information  pertinent  to 
personnel  on  active  duty  may  be 
furnished  to  a  recognized  welfare 
agency  such  as  the  American  Red  Cross 
or  the  Air  Force  Aid  Society.  For  civilian 
personnel — to  provide  automated 
system  support  to  Air  Force  officials  at 
all  levels  from  that  part  of  the  Office  of 
Personnel  Management  required 
personnel  management  and  records 
keeping  system  that  pertains  to 
evaluation,  authorization  and  position 
control,  position  management,  staffing 
skills  inventory,  career  management, 
training,  retirement,  employee  services, 
rights  and  benefits,  merit  promotion, 
demotions,  reductions  in  force, 
complaints  resolution,  labor 
management  relations,  and  the 
suspensions  and  processing  of  personnel 
actions;  to  provide  for  transmission  of 
such  records  between  employing 
activities  within  the  Department  of 
Defense — to  provide  individual  records 
and  reports  to  OPM;  to  provide 
information  required  by  OPM  for  the 
transfer  between  federal  activities;  to 
provide  reports  of  military  reserve 
status  to  other  armed  services  for 
contingency  planning — to  obtain 
statistical  data  on  the  work  force  to 
fulfill  internal  and  external  report 
requirements  and  to  provide  Air  Force 
offices  with  information  needed  to  plan 
for  and  evaluate  manpower,  budget  and 
civilian  personnel  programs — to  provide 
minority  group  designator  codes  to  the 
Office  of  Personnel  Management's 
automated  data  file — to  privide  the 
Office  of  the  Assistant  Secretary  of 
Defense  Manpower  and  Reserve  Affairs 
with  data  to  access  the  effectiveness  of 
the  program  for  employment  of  women 
in  executive  level  positions — to  obtain 
listings  of  employees  by  function  or  area 
for  locator  and  inventory  purposes  by 
Air  Force  offices — to  assess  die  effect  or 
probable  impact  of  personnel  program 
changes  by  simulations  and  modeling 
exercises — to  obtain  employee  duty 
locations  and  other  employee  data  for 
personnel  program  management 
purposes — to  obtain  employee  duty 
locations  and  other  information 
releasable  under  OPM  rules  and  the 
Freedom  of  Information  Act  to  respond 
to  request  from  Air  Force  offices,  other 
Federal  agencies  and  the  public — to 
provide  individual  records  to  other 
components  of  the  Department  of 
Defense  in  the  conduct  of  their  official 
personnel  management  program 
responsibilities — to  provide  records  to 
OPM  for  file  reconciliation  and 
maintenance  purposes — and  to  provide 


information  to  employee  unions  as 
required  by  negotiated  contracts. 

ROUTINE  USES  OF  RECOIIOS  MAINTAINED  IN 
THE  SYSTEM,  mCLUOMO  CATEGOfllCS  OF 
USERS  AND  THE  FURPOSC  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUOES  AND  PRACnCM  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets,  card  files,  on  computer 
magnetic  tapes,  disks  or  computer  paper 
printouts  or  microfiche. 

RETRIEVABIUTY:  I 

Filed  by  name,  or  Social  Security 
Number  (SSN).  The  primary  individual 
record  identifier  in  PDS  is  SSN.  Some 
files  are  sequenced  and  retrieved  from 
by  other  identifiers;  for  instance,  the 
assignment  action  record  is  identified  by 
an  assignment  action  number. 
Additionally,  at  each  echelon  there 
exists  computer  programs  to  permit 
extraction  of  data  from  the  system  by 
constructing  an  inquiry  containing 
parameters  against  which  to  match  and 
select  records.  As  an  example,  an 
inquiry  can  be  written  to  select  all 
Captains  who  are  F-15  pilots,  married, 
stationed  at  Randolph  AFB,  who 
possess  a  master's  degree  in  Business 
Administration;  then  display  name,  SSN, 
number  of  dependents  and  duty 
location.  There  is  the  added  capability 
of  selecting  an  individual's  record  or 
certain  pre-formatted  information  by 
SSN  on  an  immediate  basis  using  a 
teletype  or  cathode  ray  tube  display 
device.  High-speed  line  printers  located 
in  the  Washington  DC  area,  at  Major 
Comm  and  Headquarters,  and  at  ARPC 
permit  the  transfer  of  volume  products 
to  and  for  the  use  of  Personnel  managers 
at  those  locations.      i 

SAFEGUARDS:  I 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s] 
responsible  for  servicing  the  record 
system  in  the  performance  of  their 
official  duties  where  authorized,  and 
properly  screened  and  cleared  for  need- 
to-know,  and  by  commanders  of  medical 
centers  and  hospitals.  Records  are 
stored  in  security  file  containers/ 
cabinets,  safes,  vaults  and  locked 
cabinets  or  rooms.  Records  are 
protected  by  guards.  Records  are 
controlled  by  personnel  screening  visitor 
registers  and  computer  system  software. 
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RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Preceding  retention  statement 
applies  to  Analog  output  products  of  the 
Personnel  Data  System.  Data  stored 
digitally  within  system  is  retained  only 
for  the  period  required  to  satisfy 
recurring  processing  requirements  and/ 
or  historical  requirements.  Files  with  a 
retention  period  of  364  days  or  less  are 
automatically  released  at  the  end  of 
their  specified  retention  period. 
"Permanent  history"  files  are  retained 
for  10  years.  Files  365  or  more  days  old 
are  defined  as  "historical  files"  and  are 
not  automatically  released.  Retention 
periods  for  categories  of  PDS  files  are  as 
follows:  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
daily,  and  the  created  magnetic  tape  file 
will  be  used  for  processing  of  next  daily, 
then  the  retention  will  be  not  greater 
than  10  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  daily,  and  the  created  magnetic 
tape  file  will  be  used  for  processing  of 
next  daily,  which  is  also  used  for 
processing  of  weekly  runs,  then  the 
retention  will  be  not  greater  than  20 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
daily,  and  the  created  magnetic  tape  file 
will  be  used  for  processing  of  next 
weekly,  then  the  retention  will  be  not 
greater  than  20  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  daily,  and  the  created  magnetic 
tape  file  will  be  used  for  processing  of 
next  weekly,  which  is  also  used  for 
processing  of  monthly  runs,  then  the 
retention  will  be  not  greater  than  30 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
weekly,  and  the  created  magnetic  tape 
file  will  be  used  for  processing  of  next 
weekly,  then  the  retention  will  be  not 
greater  than  20  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  weekly,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  of  next  weekly,  which  is  also 
used  for  processing  of  monthly  runs, 
then  the  retention  will  be  not  greater 
than  30  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  monthly,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  of  next  monthly,  then  the 
retention  will  be  not  greater  than  30 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
monthly,  and  the  created  magnetic  tape 
file  will  be  used  for  processing  of  next 
monthly,  which  is  also  used  for 


41395 


processing  of  quarterly  runs,  then  the 
retention  will  be  not  greater  than  90 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
monthly,  and  the  created  magnetic  tape 
file  will  be  used  for  processing  of  next 
monthly,  which  is  also  used  for 
processing  of  Semi-Annual  run.  then  the 
retention  will  be  not  greater  than  190 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
monthly,  which  is  also  used  for 
processing  of  annual  runs,  then  the 
retention  will  be  not  greater  than  365 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
monthly,  and  the  created  magnetic  tape 
file  will  be  used  for  processing  of  next 
monthly,  which  is  also  used  for 
processing  of  permanent  history,  then 
the  retention  will  be  not  greater  than  999 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
quarterly,  and  the  created  magnetic  tape 
file  will  be  used  for  processing  of  next 
quarterly,  then  the  retention  will  be  not 
greater  than  90  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  quarterly,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  of  next  quarterly,  which  is 
also  used  for  processing  of  semi-annual 
run,  then  the  retention  will  be  not 
greater  than  190  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  quarterly,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  of  next  quarterly,  which  is 
also  used  for  processing  of  annual  runs, 
then  the  retention  will  be  not  greater 
than  365  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  quarterly,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  of  next  quarterly,  which  is 
also  used  for  processing  of  permanent 
history,  then  the  retention  will  be  not 
greater  than  999  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  semi-annual,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  of  next  semi-annual,  then  the 
retention  will  be  not  greater  than  190 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
semi-annual,  and  the  created  magnetic 
tape  file  will  be  used  for  processing  of 
next  semi-annual,  which  is  also  used  for 
processing  of  annual  runs,  then  the 
retention  will  be  not  greater  than  365 
days.  If  created  magnetic  tape  file  will 
be  used  for  processing  of  permanent 
history,  then  the  retention  will  be  not 
greater  than  999  days.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  annual,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  of  next  annual,  then  the 


retention  will  be  not  greater  than  365 
days.  If  cycle  in  which  a  program  or 
series  of  programs  creating  output  is 
annual,  and  the  created  magnetic  tape 
file  will  be  used  for  processing  of  next 
annual,  which  is  also  used  for 
processing  of  permanent  history,  then 
the  retention  will  be  not  greater  than  999 
days.  If  the  program  or  series  of 
programs  creating  output  is  a  one  time 
run,  and  the  file  will  be  used  for 
processing  as  required,  then  the 
retention  will  be  lowest  possible 
retention  commensurate  to  job 
completion.  If  the  program  or  series  of 
programs  creating  output  is  compile  card 
image  or  SOLT  tapes,  and  the  created 
magnetic  tape  file  will  be  used  for 
processing  as  required  run,  then  the 
retention  will  be  not  greater  than  90 
days  maximum.  If  cycle  in  which  a 
program  or  series  of  programs  creating 
output  is  as  required  runs,  and  the 
created  magnetic  tape  file  will  be  used 
for  processing  as  required,  the  retention 
will  be  lowest  possible  commensurate  to 
job  completion.  If  the  program  or  series 
of  programs  creating  output  is  test  files, 
and  the  created  magnetic  tape  file  will 
be  used  for  processing  as  required,  then 
the  retention  will  be  not  greater  than  30 
days.  If  the  program  or  series  of 
programs  creating  output  is  print/punch 
backup  and  the  created  magnetic  tape 
file  will  be  used  for  processing  as 
required,  then  the  retention  will  be  not 
greater  than  10  days.  In  addition,  for 
civilian  personnel  at  base  level  (CCPHD), 
master  personnel  files  for  prospective 
employees  are  transferred  to  the  active 
file  upon  appointment  of  the  employee 
or  in  the  event  the  employee  is  not 
appointed  and  will  no  longer  be 
considered  a  candidate  for  appointment, 
are  destroyed  by  degaussing-master 
personnel  files  for  active  employees  are 
transferred  to  the  separated  employee 
history  file  where  they  are  retained  for 
three  years  subsequent  to  separation 
and  then  destroyed  by  degaussing.  The 
notification  of  personnel  action — 
Standard  Form  450 — is  disposed  of  as 
directed  by  OPM — work  files  and  records 
such  as  the  employee  career  brief, 
position  survey  work  sheet,  retention 
register  work  sheet,  alphabetic  and 
Social  Security  Number  locator  files, 
and  personnel  and  position  control 
register  are  destroyed  after  use  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  buming-work  sheets 
pertaining  to  quaUfication  and  retention 
registers  are  disposed  of  as  directed  by 
OPM — transitory  files  such  as  pending 
files,  and  recovery  files  are  destroyed 
after  use  by  degaussing-files  and 
records  retrieved  through  general 
retrieval  systems  are  destroyed  after  use 
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by  tearing  into  pieces,  shredding, 
pulping,  macerating,  or  burning.  Those 
records  at  AF  Manpower  and  Personnel 
Center  for  the  end  of  each  Fiscal  year 
quarter  are  retained  for  five  years 
before  destroying  by  deletion — the 
separated  employee  file  retains 
employee  information  at  time  of 
separation  for  five  years  after  which  the 
employee's  record  is  destroyed  by 
degaussing. 

SYSTEM  MMUOEII(S)  AND  AOOIIESS: 

Deputy  Chief  of  Staff/Manpower  and 
Personnel.  Headquarters  United  States 
Air  Force.  Subordinate  System 
Managers  are:  A.  Director  of  Personnel 
Data  Systems,  Assistant  Deputy  Chief  of 
Staff  for  Personnel  for  Military 
Personnel,  Air  Force  Manpower  and 
Personnel  Center  (AFMPC),  Randolph 
Air  Force  Base.  TX.  78150.  He  is 
responsible  for  overall  PDS  design, 
maintenance  and  operation,  and  is 
designated  the  Automated  Data 
Processing  System  Manager  for  all  Air 
Force  personnel  data  system.  B.  The 
Director  of  Personnel  Data  Systems  at 
each  Major  Command  headquarters  for 
systems  operated  at  that  level.  C.  The 
Chief,  CBPO.  at  Air  Force  installations 
for  systems  operated  at  that  level.  D. 
The  Civilian  Personnel  officer  at  Air 
Force  installations  for  civilian  systems 
operated  at  that  level. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  for 
notiflcation  as  to  whether  the  system 
contains  a  record  on  them  should  be 
addressed  to  the  System  Manager  of  the 
operating  level  with  which  they  are 
concerned.  Persons  submitting  such  a 
request,  either  personally  or  in  writing, 
must  provide  SSN,  name,  and  military 
status  (active,  ANG/USAFR,  retired,  etc. 
ANG  members  not  on  extended  active 
duty  may  submit  such  requests  to  the 
appropriate  State  Adjutant  General  or 
the  Chief  of  the  servicing  ANG  CBPO. 
USAFR  personnel  not  on  extended 
active  duty  may  submit  such  requests  to 
ARPC,  Denver,  CO,  80280  or,  if  unit 
assigned,  to  the  Chief  of  the  servicing 
CBPO  or  Consolidated  Reserve 
Personnel  Office.  Personal  visits  to 
obtain  notification  may  be  made  to  the 
Military  Records  Review  Room,  Air 
Force  Manpower  and  Personnel  Center. 
Randolph  Air  Force  Base.  TX  78150,  the 
Military  Records  Room.  Air  Reserve 
Personnel  Center,  Denver  CO  80280;  The 
Office  of  the  Director.  National 
Personnel  Records  Center  (NPRC),  111 
Winnebago  St..  St.  Louis.  MO.  63118;  the 
o^ice  of  the  Director  of  Personnel  Data 
Systems  at  the  appropriate  major 
command  headquarters;  or  the  office  of 
the  Chief  of  his  servicing  CBPO. 


Identification  will  be  based  on 
presentation  of  DD  Form  2AF,  Military 
Identification  Card.  Air  Force  civilian 
employees  must  provide  SSN,  full  name, 
previous  names  if  any,  last  date  and 
location  of  Air  Force  civilian 
employment  if  not  currently  employed 
by  the  Air  Force — current  employees 
should  submit  such  requests  to  their 
CCPO — former  employees  of  the  Air 
Force  should  submit  such  requests  to  the 
CCPO  for  the  last  Air  Force  installation 
at  which  they  were  employed. 
Authorizations  for  a  person  other  than 
the  data  subject  to  have  access  to  an 
individual's  records  must  be  based  on  a 
notarized  statement  signed  by  the  data 
subject.  1 

RECORD  ACCESS  PROCEDURES: 

Assistance  in  gaining  access  to  his 
records  will  be  provided  the  individual 
by  the  appropriate  subordinate  System 
Manager  at  AFMPC,  ARPC,  NPRC, 
major  command  or  CBPO/CRPO/CCPO. 

COMTESTINO  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATeOORIES: 

Information  obtained  from 
educational  institutions,  medical 
institutions,  automated  system 
interfaces,  police  and  investigating 
officers,  the  bureau  of  motor  vehicles,  a 
state  or  local  government  and  source 
documents  such  as  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F035  AF  MP  O 

SYSTEM  NAME: 

035  AF  MP  O— Unit  Assigned 
Personnel  Information. 

SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force 
and  major  command  headquarters. 
Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations  and  Air  Force  units. 
Headquarters  United  States  Space 
Command  (HQ  USSPACECOM]. 

CATEGORIES  OF  INDIVIPUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel,  and 
Air  Force  Reserve  and  Air  National 
Guard  personnel.  Air  Force  civilian 
employees  may  be  included  when 
records  are  created  v/hich  are  identical 
to  those  on  military  members.  Army, 
Navy.  Air  Force  and  Marine  Corps 


Active  duty  military  and  civilian 
personnel  assigned  to  HQ 
USSPACECOM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  copies  of  separation  actions, 
newcomers  briefing  letters,  line  of  duty 
determinations,  assignment  actions, 
retirement  actions,  in  and  out  processing 
checklists,  promotion  orders,  credit 
union  authorization,  disciplinary 
actions,  favorable/unfavorable 
communications,  record  of  counselings, 
appointment  notification  letters,  duty 
status  changes,  applications  for  off  duty 
employment,  applications  and 
allocations  for  school  training, 
professional  military  and  civilian 
education  data,  private  weapons  storage 
records,  locator  information  including 
names  of  dependents,  home  address, 
phone  number,  training  and  experience 
data,  special  recognition  nominations, 
other  personnel  documents,  and  records 
of  training.  I 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Manual 
30-3.  Mechanized  Personnel  Procedures, 
and  Air  Force  Manual  30-130,  Base 
Level  Military  Personnel  System. 


PURPOSE(S): 

Provides  information  to  unit 
commanders/supervisors  for  required 
actions  related  to  personnel 
administration  and  counseling, 
promotion,  training,  separation, 
retirement,  reenlistment,  medical 
examination,  testing,  assignment, 
sponsor  program,  duty  rosters,  and  off 
duty  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  note  books/ 
binders,  and  card  files. 


RETRIEVABIUTY: 

Filed  by  name  and  Social  Security 
Number  (SSN). 


edi 


SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
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duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
reassignment  or  separation;  most 
records  are  transient  in  nature  and  are 
maintained  only  as  long  as  required  to 
fulfill  their  management  purpose  or  until 
superseded,  then  given  to  the  individual 
or  destroyed  by  shredding,  pulping, 
macerating  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff/Manpower  and 
Personnel,  Headquarters  United  States 
Air  Force,  Washington  DC  20330. 

NOTIFICATION  PROCEDURE: 

Inquiries  from  individuals  should  be 
addressed  to  the  respective  unit 
commander  of  supervisor  who  maintains 
the  records  in  order  to  exercise  their 
rights  under  the  Act. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  respective  unit 
commander  or  supervisor  who 
maintains  the  records  in  order  to 
exercise  their  rights  under  the  Act. 
Mailing  addresses  are  contained  in  the 
Department  of  Defense  Directory  in  the 
appendix  to  the  Air  Force's  Systems 
Notices. 

CONTESTING  RECORD  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Managers. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual  concerned,  financial 
institutions,  educational  institution 
employees,  medical  institutions,  police 
and  investigating  officers,  bureau  of 
motor  vehicles,  witnesses,  reports 
prepared  on  behalf  of  the  agency, 
standard  Air  Force  forms,  personnel 
management  actions,  extracts  from  the 
Personnel  Data  System  (PDS)  and 
records  of  personal  actions  submitted  to 
or  originated  within  the  organization. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
F035  AF  MP  R 
SYSTEM  NAME: 

035  AF  MP  R— Application  for 
Appointment  and  Extended  Active  Duty 
Files. 


SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force, 
Washington  DC  20330-5120;  Air  Force 
Military  Personnel  Center.  Randolph 
AFB  TX  78150-6001;  Air  Reserve 
Personnel  Center,  Denver  CO  80280- 
5000;  Headquarters  Air  Force  Reserve, 
Robins  AFB  GA  31098-6001;  United 
States  Air  Force  Recruiting  Service, 
Randolph  AFB  TX  78150-5421;  Air 
National  Guard  Support  Center, 
Andrews  AFB.  Washington  DC  20331- 
6608. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  All  applicants  for  appointment/ 
reappointment  as  Reserves  of  the  Air 
Force  (ResAF)  to  United  States  Air 
Force  Reserve  (USAFR)  or  Air  National 
Guard  of  the  United  States  (ANGUS) 
affiliation;  (2)  all  applicants  for 
appointment/reappointment  as  ResAF 
to  serve  on  extended  active  duty 
(EAD) —  as  medical  service  officers, 
chaplains,  and  judge  advocates;  (3)  all 
USAFR  and  ANGUS  members  who 
apply  for  voluntary  entry  on  EAD;  [4)  all 
commissioned  officers  of  other 
uniformed  services  on  EAD  who  apply 
for  interservice  transfer  to  serve  on  EAD 
with  the  USAF;  (5)  all  commissioned 
officers  and  enlisted  members  of  the 
USAF  Reserve  components,  not  on  EAD. 
who  apply  for  interservice  transfer 
between  Reserve  components  of  the 
USAF. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application  and 
supporting  documents  as  applicable. 

authorfty  for  maintenance  of  the 
system: 

10  use  Chapter  837,  Appointment  as 
Reserve  Officers;  Chapter  839, 
Temporary  Appointments;  implemented 
by  Air  Force  Regulation  36-15, 
Appointment  in  Commissioned  Grades 
and  Designation  and  Assignment  in 
Professional  Categories — Reserve  of  the 
Air  Force  and  United  States  Air  Force 
(Temporary).  10  USC  716,  Commissioned 
officers,  transfer  among  the  armed 
forces,  the  National  Oceanic  and 
Atmospheric  Administration,  and  the 
Public  Health  Service,  implemented  by 
AFR  35-39,  Interservice  and  Intraservice 
Transfer  of  Uniformed  Service 
Members.  10  USC  672(d),  Reserve 
components  generally;  689,  Reserve 
officers;  grade  in  which  ordered  to 
active  duty;  50  USC  App  454,  Selective 
Service  Act  Persons  liable  for  training 
and  service;  App  456,  Deferments  and 
exemptions  from  training  and  service; 
implemented  by  AFR  45-26.  Voluntary 
Entry  on  Extended  Active  Duty  of 


Commissioned  Oficers  of  the  Air 
Reserve  Forces. 

purpose(8): 

Used  to  select,  appoint  or  designate 
persons  for  the  USAFR  or  ANGUS,  for 
interservice/intraservice  transfer.  Ready 
Reserve  assignment,  or  EAD. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ.  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEV  ABILITY: 

Filed  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

If  selected  for  appointment/ 
reappointment,  extended  active  duty, 
USAFR  or  ANGUS  affiliation,  or 
interservice/intraservice  transfer, 
records  become  the  Master  Personnel 
Record  Group  (MPerRGp)  and  are 
forwarded  to  the  appropriate  MPerRGp 
custodian.  An  abbreviated  reference  file 
of  selected  documents  is  maintained  by 
the  applicable  utilization  and 
assignment  branch.  If  not  selected, 
documents  are  retained  for  one  year  by 
the  selection  or  appointment  authority. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff/ 
Personnel  Randolph  Air  Force  Base  TX 
78150-6001. 

NOTIHCATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 
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RECORD  SOURCE  CATEGORIES: 

Member's  application,  letters  of 
recommendation,  results  of  National 
Agency  Check  and  Military  Personnel 
Records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F051  AF  B 

SYSTEM  NAME: 

051  AF  B — Flying  Training  Records — 
Nonstudent. 

SYSTEM  LOCATION. 

(1)  Columbus  Air  Force  Base,  MS 
39701;  Lackland  Air  Force  Base.  TX 
78236;  Laughlin  Air  Force  Base.  TX 
78840;  Mather  Air  Force  Base,  CA  95655; 
Randolph  Air  Force  Base,  TX  78150; 
Reese  Air  Force  Base,  TX  79489; 
Sheppard  Air  Force  Base.  TX  79720;  and 
Williams  Air  Force  Base.  AZ  85244.  (2) 
USAF  Academy  (USAFA).  50th 
Airmanship  Training  Squadron  (50ATS). 
Colorado  Springs,  CO  80840-5566  amd 
Peterson  AFB.  CO  80914-5000.  (3) 
Headquarters  Air  Force  Systems 
Command  (AFSC),  and  AFSC  Divisions, 
Centers,  Laboratories  and  Bases. 
Official  mailing  addresses  are  in  the 
Department  of  Defense  Directory  in  the 
appendix  to  the  Air  Force's  systems 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Aircrew  personeel  of  Air  Training 
Command  (ATC),  academic  instructors 
in  flying  training  courses  and  Trainer 
Instructors.  (2)  Aircrew  personnel, 
academic  and  staff  instructors  attached 
to  the  Deputy  Commandant  for 
Operations  in  support  of  Airmanship 
and  SCATS  flying  programs.  (3)  Students 
entered  into  AFSC  flight  training 
program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1,  2  and  3)  Record  and  document 
aircrew  training,  evaluations, 
performance,  and  accomplishments.  (1) 
Taped  radio  transmissions. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

{!)  10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
and  Air  Training  Command  Regulation 
51-27,  Instructor  Qualification  and 
Training.  (2)  10  USC  Chapter  903. ' 'nited 
States  Air  Force  Academy.  (3)  Aii  Force 
Systems  Command  Manual  (AFSCM) 
51-1. 

PURPOSE(S): 

(1)  Document  the  training, 
performance,  and  qualifications  of 
aircrew  and  synthetic  trainer  personnel. 


Taped  radio  communications  are  used  to 
investigate  aircraft  accidents.  (2  and  3) 
Document  aircrew  training,  evaluations, 
and  performance. 

ROUTINE  USES  OR  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

poucies  and  practices  for  storing, 
retrieving,  assessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

(1  and  2)  Maintained  in  file  folders, 
and  on  computer  and  computer  output 
products.  (1)  Maintained  on  magnetic 
tape.  (3)  Maintained  in  file  folders,  in 
microform,  and  on  computer  and 
computer  output  products. 

RETRIEVABILmr: 

Filed  by  name  or  Social  Security 
Number. 


safeguards: 

Access  is  by  custodian  of  the  record 
system  and  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties  who 
are  properly  screened. 

retention  and  disposal: 

(1  and  2)  Aircrew  evaluation 
documents,  training  and  qualification 
records  are  maintained  for  the  duration 
of  the  individual's  assignment  in  ATC  or 
at  USAFA.  Ouf-cf-date  material  is 
returned  to  the  individual.  Initial 
training  records  are  maintained  for  one 
year  following  completion  of  training.  (1) 
Radio  tapes  are  retained  for  one  week 
unless  circumstances  dictate  otherwise. 
(3)  Records  are  destroyed  1  year  after 
completion  of  training  or  on 
discontinuance  of  activity,  whichever  is 
sooner.  , 

system  MANAGEn(S)  AND  ADDRESS: 

(1)  Deputy  Chief  of  Staff  Operations, 
Air  Training  Command.  Randolph  Air 
Force  Base,  TX  78150.  (2)  Deputy 
Commandant  for  Operations,  USAF 
Academy,  Colorado  Springs,  CO  80840- 
5434;  50  ATS/CC.  USAF  Academy, 
Colorado  Springs,  CO  80840-5566;  and 
NCOIC  Operations  System 
Management,  Peterson,  AFB,  80914- 
5000.  (3)  Det24.  HQ  AFSC/OSE.  Eglin 
AFB  FL  32542-5000. 

notification  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 
Record  access  procedures:  Individual 
can  obtain  assistance  in  gaining  access 
from  the  System  Manager. 


RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 


CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rule  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEOORIES: 

Information  from  source  documents 
prepared  by  personnel  administering 
training  or  evaluating  performance; 
voice  radio  communications. 
Information  is  obtained  from  the 
individual,  from  instructor  supervisors, 
and  personnel  involved  in  the 
evaluation  and  analysis  of  training 
effectiveness. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F178  AFSC  B 

SYSTEM  name: 

178  AFSC  B— Manhour  Accounting 
System  (MAS). 

SYSTEM  location:      I 

Headquarters,  Air  Force  Systems 
Command,  Divisions,  Centers,  and 
laboratories.  Official  mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Force,  systems  notices. 

categories  of  individuals  covered  by  THE 
SYSTEM: 

Civilian  and  military  personnel 
assigned  to  AFSC. 

categories  of  records  in  the  system: 

Manpower  information-hourly 
expenditure,  grade/rank,  office  symbol. 

authority  for  maintenance  of  the 
system: 

10  USC  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

purpose(s): 

Used  to  provide  manhour 
expenditure/resources  for  management. 

routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
users  and  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
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POLICIES  AND  PIUCnCES  FOR  STOmNO, 
RETRIEVINQ,  ACCESSmO,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer  and 
computer  output  products. 

RETRIEVABIUTV: 

Filed  by  Social  Security  Number 
(SSN)  or  name. 

safeguards: 

(1)  Records  are  accessed  by  the 
records  custodian  or  other  persons 
responsible  for  servicing  by  the  records 
custodian  or  other  persons  responsible 
for  servicing  the  records  in  performance 
of  their  official  duties.  (2)  Records  are 
controlled  by  personnel  screening  and 
by  computer  system  software.  (3) 
Records  are  maintained  in  locked 
cabinets,  locked  containers,  or  buildings 
with  controlled  entry. 

RETENTION  AND  DISPOSAL: 

Destroy  after  2  years  or  when  purpose 
has  been  served  by  means  of  tearing, 
shredding,  pulping,  maceration  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manhour  accounting  and  JOCAS 
monitors  at  AFSC  organizations. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Force's  systems 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  automated 
system  interfaces. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F190  AF  PA  A 
SYSTEM  NAME: 

190  AF  PA  A— Special  Events 
Planning — Protocol. 

SYSTEM  LOCATION: 

Office  of  the  Secretary  of  the  Air 
Force  (SAF/PAC).  At  Air  Force 
installations  and  USAF  Recruiting 


Service  offices.  At  Headquarters  United 
States  Space  Command  (HQ 
USSPACECOM).  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Non-Air  Force  civilians,  generally,  but 
not  limited  to  civilian  leaders  of  the 
local  community.  Segments  of  the 
system  may  be  specialized;  e.g.  active 
and  retired  military  persons  identified 
by  special  interests,  teachers  or  other 
persons  in  governmental  agencies 
qualified  or  considered  to  lectxire  in  Air 
Force  training  courses,  winners  of  AF- 
sponsored  Science  Fairs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  data  usually  including, 
but  not  limited  to:  Name;  business  and 
home  address  and  telephone  numbers; 
name  of  spouse  and  family;  description 
of  positions  in  business  and  community 
affiliations  with  Air  Force-oriented  civic 
organizations;  photographs.  For  Science 
Fair  winners;  name/date  of  fairs;  name 
of  school;  year  in  school;  name  of 
project;  judging  category;  previous 
selection  as  Air  Force  winner  with  year 
and  name  of  fair.  May  include 
summaries  of  circumstances  of  visits  to 
the  installation. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PURPOSE<S): 

Used  by  Public  Affairs  Officers, 
Executive  Officers,  Protocol  Officers,  or 
Commanders.  As  reference  for  planning 
official  functions,  reporting  to  higher 
headquarters,  selecting  lecturers  for 
training  courses,  and  submitting 
nominations  for  Air  Force  or 
Department  of  Defense  conferences  or 
other  fimctions. 

ROUTINK  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOOMES  OF 
USERS  AND  THE  PURPOSES  OF  MICH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  in  note 
books/binders. 

RETRIEVABHJTV: 

Filed  by  name. 


SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  per8on(s] 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Office  of  the  Secretary  of  the  Air 
Force  (SAF/PAC),  Washington.  DC 
20330  or  Commander  of  the  Air  Force 
installation  concerned.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  Office  of  PubUc 
Affairs,  for  public  affairs  planning,  or 
the  Executive  Officer  or  Office  for 
Protocol,  for  protocol  system  segments. 
Requests  regarding  systems  for  selection 
of  lecturer  should  be  addressed  to  the 
particular  school  or  training  unit.  e.g. 
USAF  Special  Operations  School 
(EDPT),  Eglin  AAF  9,  FL  32544. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Force's  systems 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appeahng  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the  public 
media,  a  State  or  local  government, 
source  documents  such  as  reports, 
Federal  agencies  staff 
recommendations,  and  Science  Fair 
questionnaires. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F190  SAFPA  B 

SYSTEM  name: 

190  SAFPA  B-Official  Biographies. 
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SYSTEM  LOCATKMl: 

Biographies  of  active  duty  general 
officers  and  high-level  civilian  personnel 
of  the  Department  of  the  Air  Force:  Air 
Force  Service  Information  and  News 
Center.  Kelly  Air  Force  Base.  TX  78241 
(AFSINC/UB).  Record  system  segments 
or  duplicates  pertaining  to  active  duty 
general  officers  may  be  found  at  the 
Office  of  Public  Affairs,  Office  of  the 
Secretary  of  the  Air  Force.  Washington. 
DC  20330;  Headquarters  of  major 
commands  and  at  all  levels  down  to  and 
including  Air  Force  installations.  Also  at 
Air  Force  hbraries,  ofHces  of  air 
attaches  to  United  States  Embassies,  Air 
Force  sections  of  Military  Assistance 
Advisory  Groups  and  missions,  unified 
activities  and  unified  commands. 
Additional  locations  include  the  Air 
Force  Chief  Historian  (AF/CHO). 
Washington,  DC  20330;  Assistant  for 
General  Officer  Matters  (AF/MPG) 
Washington,  DC  20330;  and  the 
Aerospace  Historical  Foundation, 
University  of  KS.  Biographies  of  retired 
Air  Force  general  officers  are  located  at 
the  Media  Relations  Division,  Secretary 
of  the  Air  Force  Office  of  Public  Affairs 
(SAF/PAM),  Room  5C879,  The  Pentagon. 
Washington,  DC  20330.  and  at  the 
Retired  Activities  Section.  Assistant 
DCS/Personnel,  Air  Force  Manpower 
and  Personnel  Center  (AFMPC/ 
AFPMSDMI).  Randolph  Air  Force  Base. 
TX  78150.  Biographies  of  key  civilian 
employees  of  the  Office  of  the  Secretary 
of  the  Air  Force  and  of  Headquarters. 
United  States  Air  Force,  are  located  at 
the  Director  of  Civilian  Personnel. 
Washington,  DC  20330.  Biographies  of 
key  civilian  employees  at  subordinate 
organizational  levels  may  be  found  at 
the  office  of  the  Director  of  Civilian 
Personnel.  Biographies  of  Air  Reserve 
general  officers  are  at  Headquarters 
USAF/REL.  Washington,  DC  20330. 
Record  segments  or  duplicates  may  be 
found  at  the  Office  of  Public  Affairs, 
Headquarters,  of  the  United  States  Air 
Force,  major  commands  and  major 
subordinate  commands.  Air  Force 
Manpower  and  Personnel  Center 
(AFMPC/DPMYR),  Randolph  Air  Force 
Base.  TX  78150;  Headquarters.  Air  Force 
Reserve  (Commander  and  Public 
Information  Office),  Robins  Air  Force 
Base,  GA  31098;  Air  Reserve  Personnel 
Center  (Commander  and  Public  Affairs 
Office),  Denver,  CO  80280; 
Headquarters,  Military  Airhft  Command 
(CSB).  Scott  Air  Force  Base.  IL  62225; 
Secretary  of  the  Air  Force.  Manpower 
and  Reserve  Affairs  (MRR). 
Washington.  DC  20330;  the  Reserve 
Forces  Policy  Board,  Washington.  DC 
20330;  and  the  offices  of  all  Air  Reserve 
general  officers.  Biographies  of  Air 


National  Guard  general  officers  are 
located  at  the  National  Guard  Bureau. 
Washington.  DC  20310.  Records  system 
segments  of  duplicates  may  be  found  at 
Department  of  the  Army  major  divisions 
and  installations.  Headquarters  of  the 
major  commands  and  separate  operating 
agencies.  Army  readiness  regions;  the 
offices  of  Army  Guard  and  Air  National 
Guard  Liaison  Officers;  the  Aerospace 
Audio- Visual  Service,  Norton  Air  Force 
Base,  CA  92404;  the  Office  of  the 
Secretary  of  Defense;  the  Office  of  the 
Secretary  of  the  Navy;  the  Library  of 
Congress;  the  Air  Force  Association;  the 
Army  Association;  the  Reserve  Officers 
Association;  Air  Force  libraries;  the  Air 
War  College,  the  offices  of  all  National 
Guard  and  Air  National  Guard  general 
officers,  and  the  offices  of  state 
Adjutants  General.  Specific  addresses 
may  be  obtained  from  the  National 
Guard  Bureau.  Biographies  prepared 
under  the  official  biographies  program 
for  key  military  and  civilian  personnel 
of  other  Air  Force  organizations  may  be 
found  at  the  Office  of  Public  Affairs. 
Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations.  Headquarters  United 
States  Space  Command  (HQ 
USSPACECOM). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  Secretary  of  the  Air  Force,  Under 
Secretary  and  assistant  secretaries  of 
the  Air  Force,  Air  Force  general  officers 
on  active  duty  or  retired.  Air  Reserve 
and  Air  National  guard  general  officers. 
Air  Force  personnel  assigned  as  pilots  to 
the  Manned  Space  Program,  and  key 
military  and  civilian  personnel  at  all  Air 
Force  organizations.  Key  personnel  is 
USSPACECOM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEMS: 

Includes,  but  not  limited  to,  summary 
of  military  service  (including  dates  and 
locations  of  assignments  and  dates  of 
promotions),  military  honors  and 
awards,  educational  background,  date 
and  place  of  birth,  marital  status,  name 
of  spouse  and  family,  and  any 
additional  personal  information 
provided  by  the  individual. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties,  delegation  by. 

PURPOSE(S): 

Biographies  are  prepared  to  support 
the  Air  Force  policy  to  keep  its  members 
and  the  public  informed  about  the  Air 
Force  and  its  leaders.  Biographies  may 
be  used  as  resource  documents  in 
preparing  news  rdeases  or  other  public 


information  material  and  are  included  in 
the  offical  personnel  eecords  of  all 
general  officers. 


ROVniNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDMIO  CATEQOIHES  OF 
USERS  AND  THE  PURPOSS  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
In  their  final  form  the  biographies  are 
considered  published,  public  domain 
material  and  may  be  released  to  any 
requester  on  an  as  needed  or  as 
requested  basis. 


POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSINO,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTESM: 

STORAGE: 

Maintained  in  file  folders. 

retrievabiuty: 

Filed  by  name. 

SAFEGUARDS: 

No  specific  safeguards  required. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Air  Force  Service 
Information  and  News  Center  (AFSINC/ 
CC).  Kelly  Air  Force  Base,  TX  78241. 

NOTIRCATION  PROCEDURES: 

Requests  from  individuals  should  be 
directed  to  Commander,  Air  Force 
Service  Information  and  News  Center 
(AFSINC/CC),  Kelly  Air  Force  Base,  TX 
78241,  telephone  (512)  925-6161  for  all 
biographies  of  active  duty  general 
officers  and  key  civilians  assigned  to  the 
Office  of  the  Secretary  of  the  Air  Force 
or  to  Headquarters  Air  Force. 
Biographies  for  Air  Reserve  general 
officers  at  Headquarters  USAF/REL;  Air 
National  Guard  general  officers  at  the 
National  Guard  Bureau,  and  retired 
officers  from  the  Media  Relations 
Division  (SAF/PAM),  mailing  accesses 
in  the  Department  of  pefense  directory 
in  the  appendix  to  the  Air  Force's 
systems  notices.  All  other  biographies: 
Office  of  Public  Affairs  at  the 
appropriate  level. 

RECORD  ACCESS  PfiOCEDtlRES: 

Individual  can  obtain  assistance  fi-om 
the  Commander.  Air  Force  Service 
Information  and  News  Center,  the 
National  Guard  Bureau,  Headquarter. 
USAF/REL.  Media  Relations  Division 
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(SAF/PAM)  or  the  Office  of  Public 
Affairs  at  the  appropriate  level.  Mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  systems  notices. 

CONTESTINa  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the  public 
media  and  Information  obtained  from 
source  documents  such  as  reports. 
Subject  to  final  review  by  the  individual 
concerned  before  publication. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F205  AF  A 

SYSTEM  name: 

205  AF  A — Personnel  Security  Access 
Records. 

SYSTEM  LOCATION: 

Records  are  normally  located  at 
organizational  units  where  individuals 
are  currently  assigned  or  employed. 
They  may  be  located  at  offices  of 
installation  Chiefs  of  Security  Police  and 
for  non-immigrant  aliens  at 
headquarters  of  major  commands  and 
major  subordinate  commands  or  at  the 
National  Personnel  Records  Center, 
Military  Persoimel  Records,  9700  Page 
Blvd.  St  Louis,  Mo.,  63132,  or  Civilian 
Personnel  Records,  111  Winnebago  SL, 
St  Louis,  Mo.  63118.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  Systems  Notices. 
Headquarters  United  States  Space 
Command  (HQ  USSPACECOM). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military  and 
civilian  personnel.  Air  Force  Reserve 
and  Air  National  Guard  personnel.  Air 
Force  Academy  cadets,  American  Red 
Cross  Personnel,  Exchange  Officers,  and 
Foreign  National.  Army,  Navy,  Air  Force 
and  Marine  Corps  active  duty  miltary 
and  civilian  personnel  assigned  to  HQ 
USSPACECO. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

System  includes  documentation 
requesting,  granting  and  terminating 
access  to  classified  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties:  delegation  by. 


PURPOSE(S): 

Records  are  used  to  record  level  of 
security  clearance  and  level  of  access  to 
classified  information  that  has  been 
authorized.  Information  is  used  by 
commanders,  supervisors,  and  security 
managers  to  insure  that  individuals  who 
receive  classified  information  have  been 
properly  investigated,  cleared,  have  a 
definite  need-to-know,  and  have  been 
properly  debriefed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  note  books/ 
binders,  visible  file  binders/cabinets  or 
card  files. 

RETRIEVABIUTV: 

Filed  by  Name  and/or  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  security  file  containers/ 
cabinets,  safes  or  vaults,  or  in  locked 
cabinets  or  rooms,  protected  by  guards, 
and  controlled  by  personnel  screening. 

RETENTION  AND  disposal: 

Retained  in  office  files  until 
reassigned  or  separation,  then  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  macerating,  or  burning. 
(Exception:  Records  on  non-immigrant 
aliens  are  retained  for  two  years  after 
termination  of  access  or  employment, 
then  destroyed,  as  above.}  Security 
Termination  Statements  are  retired  one 
year  after  termination  of  service  or 
employment  to  the  National  Personnel 
Records  Center,  Military  Personnel 
Records,  9700  Page  Blvd,  St  Louis.  MO 
63132,  or  Civilian  Personnel  Records,  111 
Winnebago  St,  St  Louis,  Mo.  63118. 
Records  indicating  that  access  to 
classified  information  has  been 
withdrawn  for  cause  are  forwarded  to 
installation  Chief  of  Security  Police  for 
disposition. 

system  manager(s)  and  address: 

Chief  of  Security  Police,  Headquarters 
United  States  Air  Force.  Commanders  of 
organization  units  and  the  Director 
National  Personnel  Records  Center 


Military  Personnel  Records,  9700  Page 
Blvd.  St  Louis,  MO  63132  or  Civilian 
Personnel  Records,  111  Winnebago  St, 
St.  Louis.  MO  63118. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager.  Write 
or  visit  the  organizational  unit  where 
currently  assigned  or  employed.  Written 
requests  must  be  notarized;  personal 
visits  require  positive  identification. 
Provide  full  name,  SSN.  and  military 
rank  or  civilian  rating. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Force's  systems 
notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical        1 
institutions,  from  police  and 
investigating  officers,  or  from  source 
documents  such  as  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F900  AF  MP  A 

SYSTEM  name: 

900  AF  MP  A— Military  Decorations. 

SYSTEM  LOCATION: 

Directorate  of  Personnel  Program 
Actions,  Headquarters  Air  Force 
Mihtary  Personnel  Center,  Randolph  Air 
Force  Base,  TX  78150.  Headquarters  of 
major  commands  and  at  all  levels  down 
to  and  including  Air  Force  installations. 
Headquarters  United  States  Space 
Command  (HQ  USSPACECOM). 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel.  Air 
Force  Reserve  personnel.  Air  National 
Guard  personnel.  Army,  Navy,  Air  Force 
and  Marine  Corps  active  duty  military 
and  civilian  Personnel  assigned  to  HQ 
USSPACECOM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Supervisory  evaluation  of  duty 
performance  with  comments  by 
commanders  at  intermediate  levels. 
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.  UTHOmTY  FCM  ■AMTCNAHCE  OF  THE 
SVSTHi: 

10  use  Chapter  857.  Decorations  and 
Awards;  as  implemented  by  Air  Force 
Regulation  900-48,  Decorations,  Service 
and  Achievement  Awards,  Unit  Awards, 
Special  Badges,  and  Devices. 

PURPOSE(S): 

Award  of  military  decorations — used 
by  award  approval  authorities  to 
determine  qualification  for  recognition 
through  award  of  a  decoration. 

ROUTINE  USES  OF  RECORDS  MAINTArNED  IN 
THE  SYSTEM,  INCLUDING  CATEQORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUCIES  AND  PRACTICES  FOR  STORWQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABIUTY: 

Filed  by  name. 
SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  one  year 
after  annual  cut-off.  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Destroyed  1  year 
after  completion  by  tearing  into  pieces 
shredding,  pulping,  macerating  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel  for  Military 
Personnel,  Randolph  Air  Force  Base,  TX 
78150. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager,  or 
individuals  may  contact  agency  officials 
at  respective  locations  in  order  to 
exercise  their  rights  under  the  act 

RECORD  ACCESS  PROCEDURES: 

Same  procedures  as  for  notification. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 


RECORD  SOURCE  CATEGORIES: 

Supervisors'  evaluations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 

[FR  Doc.  86-25787  Filed  11-13-86  8:45  am] 
BIUJNG  CODE  3S10-01<M 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force 
(DAF],  DoD. 

ACTION:  Notice  of  a  new  Air  Force 
System  of  Records. 

summary:  The  Air  Force  is  adding  a 
new  system  of  records  to  its  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974. 

EFFECTIVE  DATES:  The  proposed  action 
will  be  effective  without  further  notice 
on  or  before  December  15, 1986,  unless 
public  comments  are  received  which 
would  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jon  Updike.  HQ  USAF/DAQD  (S), 
The  Pentagon,  Washington,  D.C.  20330- 
5024,  telephone:  202/694-3431. 

SUPPLEMENTARY  INFORMATION:  The  Air 

Force  systems  of  records  inventory 
subject  to  the  Privacy  Act  of  1974.  Title 
5,  United  States  Code,  Section  552a 
(Pub.  L.  93-579)  has  been  published  in 
the  Federal  Register  as  follows; 

FR  Doc 
FRDoc 
FR  Doc 
FRDoc. 

1985 
FR  Doc.  85-29261  (90  FR  50337)  December  10, 

1985 
FRDoc. 
FR  Doc. 
FRDoc. 
FRDoc. 


.  85-10237  (30  FR  22332)  May  29, 1985 

.  85-14122  (50  FR  24672)  June  12, 1985 

85-15062  (50  FR  25737)  June  21. 1985 

85-26775  (50  FR  46477)  November  8, 


86-2527  (51  FR  4531)  February  5, 1986 
86--J546  (51  FR  7317)  March  3. 1986 
86-10044  (31  FR  16735)  May  6. 1986 
86-11696  [51  FR  18927)  May  23, 1986 

A  new  system  report  as  required  by  5 
U.S.C.  522a(o)  of  the  Privacy  Act  was 
submitted  on  November  8, 1986, 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12. 1985. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  10, 1986. 

F067  AF  B 

SYSTEM  name:  ' 

067  AF  B— Base  Service  Store/Tool 
Issue  Center  Access. 


SYSTEM  location: 

Retail  Sales  Section  at  Air  Force 
installations:  official  mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Force's  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  and  reserve  military  and 
civilian  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Identification  data  on  individuals 
authorized  access  to  purchase  Base 
Service  Store/Tool  Issue  items. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  9832,  Property 
Accountability;  Regulations. 

PURPOSES(S):  I 

Control  access  to  Base  Supply's  Base 
Service  Store  and  Tool  Issue  Center 
Units  at  each  Air  Force  installation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retainino,  and 
disposing  of  records  in  the  system 
storage: 

Maintained  on  computer  and 
computer  output  products,  and  in  paper 
form. 


RETRIEVABILrrY: 

Access  is  by  Social  Security  Number 
for  military  members  and  ID  card 
number  for  civilian  employees. 

safeguards: 

Access  to  the  records  is  controlled  by 
computer  system  software  and  is  limited 
to  individuals  responsible  for  serivcing 
the  system. 

RETENTION  AND  DISPOSAL: 

Retained  until  superseded  or 
cancelled  by  individual's  commander. 

SYSTEM  MANAGER(S)  AM)  ADDRESS: 

Deputy  Chief  of  Staff/Logistics  and 
Engineering,  Headquarters  United  States 
Air  Force.  Washington,  DC  20330. 

NOTIFICATION  PROCEOUSE: 

Requests  for  individuals  should  be 
addressed  to  the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  system  manager. 
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CONTESTINQ  RECOKDS  MtOCCDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEOORIES: 

Information  obtained  from  the 
individual  or  from  the  individual's 
commander. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  86-25788  Filed  11-13-86;  8:45  am] 

miXINQ  COCE  M10-01-M 


Department  of  the  Army 

National  Board  for  the  Promotion  of 
Rifle  Practice;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  committee  meeting: 
Name  of  committee:  National  Board  for 

the  Promotion  of  Rifle  Practice 
Date  of  meeting:  2  December  1986 
Place:  Ramada  Renaissance  Hotel, 

Washington  Dulles  International 

Airport.  13869-71  Park  Center  Road. 

Hemdon.  Virginia  22071 
Time:  1330-1600. 

Proposed  agenda: 

1.  Open  Prayer  and  Pledge  Allegiance 
to  the  Flag. 

2.  Federal  Register  Notice  of  the 
Meeting. 

3.  Roll  Call. 

4.  Introductory  Comments  by  the 
Chairman. 

5.  Review  Agenda  of  Executive 
Committee  Meeting  held  25  September 
1986. 

a.  Rewrite  of  AR  920-30. 

b.  Ml6  rifles  in  Excellence  in 
Competition  (EIC)  matches. 

c.  Inclusion  of  the  9MM  pistol  in  EIC 
competition. 

d.  Restrictions  on  the  number  of  EIC 
matches  to  be  approved. 

e.  Ammunition  used  in  EIC  matches. 

f.  Conduct  of  the  National  Matches. 

g.  Revision  of  the  Small  Arms  Firing 
School  Training. 

6.  Issue:  Receipt  and  storage  of  small 
arms  ammunition  by  Civilian 
Marksmanship  Program  organizations. 

7.  Business:  Reports  from  Ad-hoc 
committees  as  listed  above  and  issues  of 
concern  brought  from  the  floor. 

8.  Closed  Prayer. 

This  meeting  is  open  to  the  public. 
Persons  desiring  to  attend  the  meeting 
should  contact  the  Office  of  the  Director 


of  Civilian  Marksmanship  (202)  272-0810 

prior  to  17  November  1986  to  arrange 

admission. 

M.S.  Gilcliriat. 

Colonel,  Armor,  Executive  Officer.  NBPRP. 

[FR  Doc.  86-25675  Filed  11-13-86;  8:45  am] 

BILUNQ  CODE  3710-(M-«I 

National  Board  for  the  Promotion  of 
Rifle  Practice  Budget  Committee; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  conunittee  meeting: 
Name  of  committee:  National  Board  for 

the  Promotion  of  Rifle  Practice  Budget 

Committee 
Date  of  meeting:  2  December  1986 
Place:  Ramada  Renaissance  Hotel, 

Washington  Dulles  International 

Airport.  13869-71  Park  Center  Road. 

Hemdon.  Virginia  22071 
Time:  0930-1130 

Proposed  agenda: 

1.  Federal  Register  Notice  of  the 
Meeting. 

2.  Roll  Call. 

3.  Overview  of  Budget  Process. 

4.  Review  of  Fiscal  year  1986  Budget. 

5.  Explanation  of  funding  changes  in 
the  Civilian  Marksmanship  Program  and 
legal  ramifications. 

6.  Fiscal  year  1987  Budget  and 
Obligation  Plan. 

7.  Fiscal  year  1988-89  and  out-year 
budgets. 

This  meeting  is  open  to  the  public. 

Persons  desiring  to  attend  the  meeting 
should  contact  the  Office  of  the  Director 
of  Civilian  Marksmanship  (202)  272-0810 
prior  to  17  November  1986  to  arrange 
admission. 
M.S.  Gildirist, 

Colonel,  Armor,  Executive  Officer,  NBPRP. 
[FR  Doc.  86-25674  Filed  11-13-86;  8:45  am] 

BILUNO  COOe  3710-0«-M 


Military  Traffic  Management 
Command,  Directorate  of  Personal 
Property,  international  Program;  Rate 
Solicitation  Changes 

agency:  Military  Traffic  Management 
Command  (MTMC). 

action:  Notice  of  changes  in  Volume  54 
ITGBL  Rate  Solicitation  100-D. 

SUMMARY:  A  listing  of  the  changes  are 
as  follows: 

a.  Carrier  Correspondence:  Carriers 
are  prohibited  from  distributing  rates 
and  related  information  directly  to 
PPSOs  unless  so  directed  by  MTMC. 

b.  New  Definition  of  Net  Weight:  The 
net  weight  of  shipments  transported  in 


containers  shall  be  the  difference 
between  the  tare  of  the  empty  container, 
and  the  gross  weight  of  the  packed 
container. 

c.  Payment  of  Debt:  MTMC  states 
their  policy  for  carriers  refusing  to  settle 
claims  with  Government  follows: 
"Should  MTMC  be  advised  that  a 
carrier  filing  rates  under  the  terms  of 
this  solicitation  has  failed  to  comply 
with  the  terms  of  an  arrangement 
entered  into  between  the  carrier  and  an 
agency  of  the  Federal  Claims  Collection 
Act  of  1966  relating  to  transportation 
services.  MTMC  may  place  this  carrier 
in  nonuse  or  disqualification  status  until 
such  time  as  the  arrangement  entered 
into  by  the  carrier  has  been  complied 
with." 

d.  Code  5  Between  CONUS  and 
Germany:  Code  5  rates  are  solicited  to/ 
from  Germany  using  ports  of  Rotterdam 
and  Bremerhaven. 

e.  Storage-in-Transit  and  Warehouse 
Handling  Charges  HHG:  Increase  in 
rates  for  Japan  Bnd  certain  South 
American  countries. 

f.  Delivery  of  Split  Code  T  and  Code  5 
Shipments:  Procedures  have  been  added 
to  cover  pickup  of  split  shipments  at 
port/ terminal. 

g.  Code  5  Ports:  Shipments  moving  to 
and  from  Pacific  rate  areas  will  move 
through  ports  on  east  and  gulf  coasts  as 
well  as  west  coast  ports. 

These  changes  becomes  effective 
April  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Naomi  King  or  Ms.  Barbara  Scott, 
HQ.  Military  Traffic  Management 
Command,  ATTN:  MT-PPC  (Room  408), 
5611  Columbia  Pike,  Falls  Church, 
Virginia  22041-5050 
loseph  R.  Marotta, 

Colonel,  OS.  Director  of  Personal  Property 
(FR  Doc.  86-25673  Filed  11-13-86;  8:45  am] 

BILUNG  CODE  3710-0»-M 


Military  Traffic  Management 
Command,  Military  Mobile  Homes 
Symposium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
the  Military  Mobile  Homes  Symposium. 
This  meeting  will  be  held  on  11 
December  1986  at  Headquarters, 
Military  Traffic  Management  Command, 
5611  Columbia  Pike,  Falls  Church, 
Virginia,  and  will  convene  at  0930  hours 
and  adjourn  at  approximately  1600 
hours. 

Proposed  agenda 

The  purpose  of  the  symposium  is  to 
provide  an  open  discussion  and  free 
exchange  of  ideas  with  the  public  on 
procedural  changes  to  Personal  Property 
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Ti  affic  Management  Regulation  [DOD 
4500.34R),  and  the  handling  of  other 
matters  of  mutual  interest  concerning 
the  movement  and  storage  of  mobile 
homes. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MT- 
PPM,  at  telephone  number  756-1600, 
between  0600-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  28  November  1986. 

Dated;  November  4, 1986. 
Joseph  R.  Marotta, 

Colonel,  GS,  Director  of  Personal  Property. 
[FR  Doc.  86-25676  FUed  11-13-86;  6:45  am] 

BILLING  CODE  371(MW-M 


DEPARTMENT  OF  EDUCATION 

Intergovernmental  Advisory  Cotmcil 
on  Education;  Meeting 

agency:  Intergovernmental  Advisory 
Council  on  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the 
Intergovernmental  Advisory  Council  on 
Education  Executive  Committee.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  the  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend,  and  that  a  protion  of  the 
Executive  Committee  meeting  will  be 
closed  to  the  public. 
date:  December  2, 1986. 
ADDRESS:  Room  1130,  Barnard  Room. 
Horace  Mann  Learning  Center,  FOB-6, 
400  Maryland  Avenue  SW..  Washington, 
DC  20202. 
FOR  nmTMER  INFORMATION  CONTACT 

Dr.  James  G.  Horn,  Executive  Director 
(A),  Intergovernmental  Advisory 
Council  on  Education,  513  Reporter's 
Building.  300  7th  Street  SW.. 
Washington,  DC  20202.  472-6464. 
SUPPLEMENTARY  INFORMATION:  The 

Intergovernmental  Advisory  Council  on 
Education  was  established  under 
section  213  of  the  Department  of 
Education  Organization  Act  (20  U.S.C. 
3423).  The  Council  was  estat^ished  to 
provide  assistance  and  make 
recommendations  to  the  Secretary  of  the 
President  concerning  inteigovemmental 
policies  and  relations  pertaining  to 
education. 

On  Tuesday,  December  2, 1988,  from 
the  beginning  of  the  meeting  at 
approximately  9:00  a.m.  and  for  a  period 


of  about  three  hours,  the  Executive 
Committee  will  be  reviewing 
applications  and  interviewing 
candidates  for  the  Executive  Director 
position.  The  meeting  will  be  closed 
under  the  authority  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  Appendix  2) 
and  under  exemption  (6)  of  section  3(a) 
of  the  Government  in  the  Sunshine  Act 
(Pub.  L  94-409;  $  U.S.C.  552b(c)(6). 
Discussion  of  the  applications  will 
include  consideration  of  the 
qualifications  and  fitness  of  the 
candidates  arui  will  touch  upon  matters 
that  would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

The  proposed  agenda  includes: 
— Review  of  applications  and  interviews 

of  candidates  for  the  position  of 

Executive  Director  in  a  closed  meeting 
— Old  Business  »nd  New  Business 

including  reports  from  Council 

Committees. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the 
Intergovernmental  Advisory  Council  on 
Education,  513  Reporter's  Building,  300 
7th  Street  SW.,  from  9:00  a.m.  to  5:00 
p.m. 

Dated:  November  10, 1986. 
Peter  R.  Greer, 

Deputy  Under  Secretary  Intergovernmental 
and  Interagency  Affairs. 

[FR  Doc.  86-25743  Filed  11-13-86:  8:45  am) 

BILUNG  CODE  4000-01-M 


Secretary's  Discretionary  Program  for 
Mathematics,  Science,  Computer 
Leamfaig,  and  Ck^itical  Foreign 
Languages 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Extension  of  Closing 
Date  for  Transmittal  of  Applications  for 
Fiscal  Year  1987  under  the  Secretary's 
Discretionary  Program  for  Mathematics, 
Science,  Computer  Learning,  and 
Critical  Foreign  Languages. 

SUMMARY:  This  notice  extends  the 
closing  date  for  the  transmittal  of 
applications  under  the  Secretary's 
Discretionary  Program  for  Mathematics. 
Science.  Computer  Learning,  and 
Critical  Foreign  Languages  from 


November  17, 1986  to  January  5, 1987. 
Detailed  program  information  is 
contained  in  the  application  notice 
published  in  the  Federal  Register  on 
September  17, 1986  (51  FR  33003). 

Because  of  the  increased 
appropriation  for  this  program  in  Fiscal 
year  1987,  the  Secretary  has  decided  to 
extend  the  closing  date.  The  increased 
level  of  funding  will  permit  a  greater 
number  of  awards  to  be  made  under  this 
competition  than  was  originally 
anticipated.  The  additional  time  will 
afford  those  who  might  not  have 
considered  applying  an  opportunity  to 
do  so.  This  extension  will  not  alter  the 
schedule  for  making  awards  in  the 
spring. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  L.  Alexander,  Secretary's 
Discretionary  Fund.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
Room  1011.  Washington.  DC  20202. 
Telephone:  (202)  732-3599. 

Program  Authority:  30  U.S.C  3972. 

WHHain }.  Bennett. 

Secretary  of  Education, 

[FR  Doc.  86-25876  Filed  11-13-86;  8:45  am] 

BILUNG  CODE  4000-t1-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Acbninistratlon 

[ERA  Docket  Na  96-OB-NG] 

Enron  Gas  Marlcetlng  Inc.;  Order 
Approving  Blanket  Auttiorization  To 
Import  Natural  Gas 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  Order  Approving 
Blanket  Authorization  to  Import  Natural 
Gas. 

summary:  Tlie  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  blanket 
authorization  to  Enron  Gas  Marketing 
Inc.  (EGM),  to  import  Canadian  natiiral 
gas  on  a  short-term  basis.  The  order 
issued  in  Docket  No.  86-09-NG 
authorizes  EGM  to  import  250  Bcf  of 
Canadian  natural  gas  aimually  and  a 
maximum  of  500  Bcf  of  natural  gas  for  a 
two-year  term  beginning  on  the  date  of 
first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585, 
(202)  252-g47&  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
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p.m^  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  November  7. 
19a& 

Robert  L.  Davies, 

Director.  Office  ofFuets  Programs.  Economic 

Regulatory  Adminiatration. 

|FR  Doc.  86-25697  Filed  11-13-86;  &45  am) 

BOLMG  CODE  M6(»^1-M 


(ERA  Docket  No.  85-40-NG) 

Tennessee  Gas  Pfpeflne  Co.;  Order 
Granting  Btanket  Aathorizatton  To 
Import  Naturaf  Gas  Front  Canada 

AGENCV:  Economic  Regulatory 
Admmistration,  DOE. 
ACTION:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  Fron  Canada. 


summary:  The  Economic  Regirfatory 
Administration  (ERA)  of  the  Departraest 
of  Energy  [DOE)  gives  notice  that  it  has 
issued  an  order  granting  blaafcet 
authorization  to  import  naturai  gas  from 
Canada  to  Tennessee  Gas  Pipeline 
Company  (Tennessee).  The  order  isswd 
in  Docket  85-4a-NG  aethcHizes 
Tennessee  to  import  up  to200Bcf  of 
natural  gas  over  a  two-year  period  for 
sale  in  the  domestic  spot  market 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Room,  GA-07B,  Forrestal 
BuiHing,  lOOO  Independence  Avenue, 
SW.,  Washington.  DC  20565.  |202)  252^ 
9478.  The  docket  room  is  open  between 
the  hours  of  ftflO  ajH.  and  430  p.m., 
Monday  throng  Frklay,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  November  7, 
1986. 

Robert  L.  Davies, 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
[PR  Doc.  86-25698  Filed  11-13-86;  8:45  am) 
BILUNG  CODE  6490-01-11 


[ERA  Docket  Ko.  86-08-NG] 

Western  Gas  Marketing  U.S.A.,  Ltd.; 
Order  Granting  Blanfcet  Autfiorlzatlon 
To  import  Nattirai  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTtOH:  Notice  of  Order  Granting 
Blanket  Aotborization  to  In^wrt  Natural 
Gas  FroBi  Canada. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  blanket 
authorization  to  import  natural  gai  from 
Canada  to  Western  Gas  Marketing 


U.S-A.,  Ltd.  (Western).  The  order  issued 
in  ERA  Docket  86-OS-NG  authorizes 
Western  to  import  up  to  300  Bcf  of 
natural  gas  ovei  a  two-year  period  for 
sale  in  the  domestic  spot  market 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Ave.,  SW.  Washington,  DC  20585,  (202) 
252-0478.  The  docket  room  is  open 
between  the  hours  of  8030  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washiaglan.  DC  November  7, 
1986. 

Robert  L  Davies, 

Director,  Off  ice  of  Fuels  Programs,  Economic 

Regulatory  Administratloru 

[PR  Doc.  86-25699  Filed  11-13-86:  8:45  am] 


Notice  of  Issuance  of  Proposed 
Remediaf  Order  to  Armada 
International  Cocporatioa  and  Texas 
Armada  Refining  Company 
(Successor-in-interest  to  Texas 
^^Rrttand  Refining  Co.,  inc.),  and 
Motfce  of  Opportunity  for  Ob[ection 

agency:  Econtmiic  Regulatory 
Administi^tim,  DOE. 
ACTION:  Notice. 


Pursuant  to  10  CFR  205.192(e).  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  (DOE)  hereby 
gives  notice  of  a  Proposed  Remedial 
Order  which  was  issued  jointly  to 
Armada  International  Corporation 
(Armada)  and  its  wholly  owned 
subsidiary,  Texas  Armada  Refming 
Company  (Texas  Armada).  Both  have 
filed  for  dissolution  in  bankruptcy.  Their 
trustee  in  bankruptcy  is  David  Adler, 
320  Orion,  Metairie,  Looisiana  70005. 
The  Proposed  Remedial  Order  (TOO) 
charges  the  predecessor-in-interest  of 
Texas  Arraada,  Texas  Asphah  and 
Refining  Co.,  Inc.  (TARCO)  with  filing 
erroneous  Refiners  Monthly  Reports 
(Form  P-102-M-1)  concerning  crude  oil 
refined  under  a  pin7»rted  processing 
agreement  with  another  refiner.  The 
reporting  period  was  March  through 
May  1977.  ERA  alleges  that  TARCO  did 
not  own  662^23  barrels  of  crude  oil  it 
reportjed  as  refined  pursuant  to  that 
agreement  and  thus  its  receipt  of 
$1,155,457  in  small  refiner  bias 
entitlements  on  those  barrels  was 
unlawfaL  The  impact  of  TARCOs 
unlawful  receipt  of  imali  refiner 
entitlements,  was  spread  nationwide 
among  aU  refiner  participants  in  the 
Entitlements  i^vgram. 

A  copy  of  the  Proposed  Remedial 
Order.  wHh  confiifential  inforBatioa  tf 
any,  deleted,  may  be  obtamed  from  the 


DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy.  1000 
Independence  Avenue  SW.,  Room  lE- 
190,  Washington.  DC  205^. 

Within  fifteen  (15)  tlays  of  publication 
of  this  notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals.  U.S. 
Department  of  Energy,  Room  6F-055, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  in  accordance 
with  10  CFR  205.193.  A  person  who  fails 
to  file  a  Notice  of  Objection  shall  be 
deemed  to  have  admitted  the  findings  of 
fact  and  conclusions  of  law  stated  in  the 
proposed  order.  H  a  Notice  of  Objection 
is  not  filed  in  accordance  with  §  205.193, 
the  proposed  order  may  be  issued  as  a 
final  Remedial  Order  by  the  Office  of 
Hearings  and  Appeals. 

Issued  in  Washington,  DC  on  the  26  day  of 
September  l§8e. 
Manfaall  A.  Staunton. 
Administrator.  Economic  Regulatory 
Administration. 

[FR  Doc.  86-25700  Filed  11-13-86:  8:45  am] 
BILUMG  CODE  MSfr41-M 


Mutual  Petroleum  MarltetirTg  Co.,  Inc., 
et  ai.^  Remedrar  Order 

agency:  Ecoiuimic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Proposed  Remedial 
Order  to:  Mutual  Petroleum  Marketing 
Co..  Inc..  Mutual  Petroleum  Marketing 
Ca  of  California,  Inc.,  Mutual  Petroleum 
Marketing  Co.  of  Texas,  Inc.,  and 
Louisiana  Bayou  Oil  Co.,  Inc. 

SUMMARY:  Pursuant  to  10  CFR  205.192(c). 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Mutual  Petroleum  Marketing  Co.,  Inc. 
(MPM):  Tower  56. 126  E.  56th  Street; 
New  York,  New  York  10021;  Mutual 
Petroleum  Marketing  Co.  of  California, 
Inc.  (MPM-CA);  c/o  Mutual  Petroleum 
Marketing  Co.,  Inc.;  Tower  56. 126  E. 
56th  Street;  New  York,  New  York  10021; 
Mutual  Petroleum  Marketing  Co.  of 
Texas,  Inc.  (MPM-Texas):  c/o  CT 
Corporation  System;  1601  Elm  Street; 
Dallas.  Texas  75201;  and  Louisiana 
Bayou  Oil  Co.,  Inc.  (Bayou):  c/o  Mutual 
Petroleum  Marketing  Co..  Inc.;  Tower  56. 
128  E.  56th  Street;  New  York.  New  York 
10021.  This  Proposed  Remedial  Order 
alleges  pricing  violations  by:  MPM  in  the 
amount  of  $26,560,215  plus  interest, 
MPM-CA  ki  the  amount  of  $1,446,910 
ptus  interest.  MPM-Texas  in  the  amount 
of  $29,275,534  plus  interest,  and  Bayou  in 
the  amount  of  $5a4<X)  plus  interest,  in 
connection  with  the  purchase  and  resale 
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of  crude  oil  during  the  period  July  1974 
through  December  1980.  The  impact  of 
the  alleged  violation  is  nationwide. 

A  copy  of  the  Proposed  Remedial 
Order  may  be  obtained  from  the  Office 
of  Freedom  of  Information  Reading 
Room;  U.S.  Department  of  Energy; 
Forrestal  Building;  1000  Independence 
Avenue  SW.;  Room  lE-190;  Washington. 
DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals;  U.S. 
Department  of  Energy;  Forrestal 
Building:  1000  Independence  Avenue, 
SW.,  Room  6F-078.  Washington,  DC 
20585,  in  accordance  with  10  CFR 
205.193.  The  Notice  shall  be  filed  in 
duplicate,  shall  briefly  describe  how  the 
person  would  be  aggrieved  by  issuance 
of  the  Proposed  Remedial  Order  as  a 
final  Order  and  shall  state  the  person's 
intention  to  file  a  Statement  of 
Objections. 

Pursuant  to  10  CFR  205.193(c).  a 
person  who  files  a  Notice  of  Objection 
shall  on  the  same  day  serve  a  copy  of 
the  Notice  upon: 
Ben  L.  Lemos,  Director,  Office  of  Field 

Operations,  Economic  Regulatory 

Administration,  U.S.  Department  of 

Energy,  1403  Slocum  Street,  Dallas, 

Texas  75207 

and  upon: 
Marshall  A.  Staunton,  Acting  Solicitor, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Room  3H- 
017,  RG-40,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Issued  in  Dallas.  Texas  on  the  3rd  day  of 
October.  1986. 
Ben  Lemos, 

Di  rector.  Office  of  Field  Operations, 
Economic  Regulatory  Administration. 
|KR  Doc.  8&-25701  Filed  11-13-86:  8;45  am] 
BfLLING  CODE  64S0-01-M 


Issuance  of  Proposed  Remedial  Order 
to  Texas  American  Oil  Corporation  and 
Notice  of  Opportunity  for  Objection 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice. 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  (DOE)  hereby 
gives  notice  of  a  Proposed  Remedial 
Order  which  was  issued  to  Texas 
American  Oil  Corporation  (Texas 
American),  300  W.  Wall,  Midland,  Texas 
79701.  This  Proposed  Remedial  Order 
(PRO)  charges  Texas  American  with 
filing  erroneous  Refiners  Monthly 


Reports  (Form  P-102-M-1)  concerning 
crude  oil  refined  under  processing 
agreements  with  another  refiner  during 
the  period  October  1976  through 
February  1977.  ERA  alleges  that  Texas 
American  should  have  excluded  179,879 
barrels  of  crude  oil  refined  on  its  behalf 
by  another  refiner  from  its  crude  oil  runs 
to  stills.  Alternatively,  the  PRO  alleges 
that  Texas  American  engaged  in 
practices  which  resulted  in  the 
circumvention  and  contravention  of  the 
Entitlements  Program.  Texas  American's 
misreporting  and  circumvention  and 
contravention  caused  a  loss  to  the 
Entitlements  Program  of  $330,261,  before 
interest.  The  impact  was  spread 
nationwide  among  all  refiner 
participants  in  the  Entitlements 
Program. 

A  copy  of  the  PRO,  with  confidential 
information  deleted,  if  any,  may  be 
obtained  from  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room  lE- 
190,  Washington,  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  Room  6F-055, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  in  accordance 
with  10  CFR  205.193.  A  person  who  fails 
to  file  a  Notice  of  Objection  shall  be 
deemed  to  have  admitted  the  findings  of 
fact  and  conclusions  of  law  stated  in  the 
PRO.  If  a  Notice  of  Objection  is  not  filed 
in  accordance  with  §  205.193,  the  PRO 
may  be  issued  as  a  final  Remedial  Order 
by  the  Office  of  Hearings  and  Appeals. 

Issued  in  Washington,  DC  on  this  30th  day 
of  October.  1986. 

Marshall  A.  Staunton. 

Administrator,  Economic  Regulatory 
Administration. 

|FR  Doc.  86-25702  Filed  11-13-86;  8:45  am] 

BILLING  CODE  64S0-0I-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  SA8$-27-000] 

Coastline  Exploration,  Inc.;  Petition  for 
Adjustment 

November  7, 198a 

On  July  24, 1386,  Coastline 
Exploration,  Inc.  (Coastline)  filed  with 
the  Commission  a  petition  for 
adjustment  in  accordance  with  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978. 15  U.S.C.  3412(c)  (1982).  Coastline 
seeks  relief  from  Commission  Order 
Nos.  399,  399-A.  399-B  that  require  all 
Btu  refunds  related  to  working  interest 


owners  and  royalty  interest  owners  be 
made  by  specified  dates.  Specifically, 
Coastal  requests  relief  of  its  Btu  refund 
obligation  of  approximately  $2,041.88  to 
its  purchaser,  "Trunkline  Gas  Company. 
Coastline  states  that  it  is  on  the  verge  of 
insolvency  and  in  support  of  that 
statement,  attaches  its  balance  sheet. 
Moreover,  Coastline  states  that  one  and 
possibly  more  of  the  working  interest 
owners  in  the  #1  Charles  Muil  well 
located  in  Jim  Wells  County.  Texas,  are 
either  bankrupt  or  incapable  of 
refunding  any  money  previously  paid  to 
them.  Consequently,  Coastline  requests 
from  the  Commission  a  waiver  or  staff 
adjustment  for  the  $2,041.88  assessed 
against  it  for  an  outstanding  Btu  refund 
obligation. 

The  procedures  applicable  to  this 
adjustment  proceeding  are  found  in 
Subpart  K  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
385.1101-385.1117  (1986)).  Any  person 
desiring  to  participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register,      i 
Lois  D.  Cashell.  I 

Acting  Secretary. 
[FR  Doc.  86-25736  Filed  11-13-86:  8:45  am) 

BILLING  CODE  G717-01-M 


[Docket  No.  CP87-11-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.,  et  al.;  Complaint 

November  6, 1986.        ' 

In  the  Matter  of  Consolidated  Edison 
Company  of  New  York.  Inc.,  Ft.  Hill  Natural 
Gas  Authority.  Long  Island  Lighting 
Company,  Washington  Gas  Light  Company, 
Delmarva  Power  &  Li^t  Company  and 
Elizabethtown  Gas  Company  Complainants 
V.  Transcontinental  Gas  Pipe  Line 
Corporation,  Respondent. 

Take  notice  that  on  October  7, 1986, 
Consolidated  Edison  Company  of  New 
York,  Inc.,  Ft.  Hill  Natural  Gas 
Authority,  Long  Island  Lighting 
Company,  Washington  Gas  Light 
Company,  Delmarva  Power  &  Light 
Company  and  Elizabethtown  Gas 
Company  (Complainants),  4  Irving  Place, 
Room  1815-S,  New  York,  New  York 
10003,  filed  a  complaint  pursuant  to 
Rules  206  and  217  of  the  Commission's 
rules  of  practice  and  procedure  against 
Transcontinental  Gas  Pipe  Line 
Corporation.  Specifically,  complainants 
complain  of  Transco's  violation  of  (1) 
section  4  (c)  and  (d)  of  the  Natural  Gas 
Act  by  its  refusal  to  abide  by.  and  action 
in  contravention  of,  the  provisions  of  its 
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filed  and  effective  FERC  tariff  (the  WSS 
Rate  Schedule);  and  f2)  Commission 
Order  No.  436,  by  endeavoring  to  use  its 
status  as  an  interim  open  access 
transporter  for  the  improper  purposes  of 
abrogating  contract  and  tariff 
obligations  to  Complainants  with 
respect  to  the  delivery  of  WSS  gas,  and 
reinforcing,  rather  than  discontinDing, 
anticompetitve  Fcstrarnts  in  gas  markets. 

Complainants  state  that  by  letter 
dated  ^t^^y  28. 1986,  Transctr  ntrttfrerf 
both  the  Commission  and  its  customers 
that,  as  of  that  date,  it  considered  itself 
an  interiin  open-access  transporter 
under  Order  No.  436  and  had  the  right  to 
initiate  new  interruptible  transportation 
service.  According  to  Complainants, 
Transco  did  not  advise  or  even  sti^esi 
to  its  customers  in  those  letters.,  or  in 
several  later  letters,  that  one  of  the 
claimed  consequences  of  its  new  status 
was  the  abrogation  of  its  existing 
contract  and  tariff  obligations,  and  the 
discontinuance  of  prior  procedures,  for 
delivery  of  WSS  gas. 

Coniplainants  further  state  that  or  or 
about  September  19. 1986,  Transco 
orally  advised  one  or  more  of  the 
Complainants  for  the  first  tiise  that, 
because  of  its  new  status  under  Order 
No.  436,  Traiffico  was  no  longer  required 
to  deliver,  and  would  not  deliver,  any 
WSS  gas  on  a  firm  basis,  and  that  this 
policy  would  remain  in  effect  unless  and 
until  Transeo's  pending  proposed 
settlement  in  Docket  Nos.  TAa6-l-29,  et 
ai.  was  approved  by  the  Commission, 
the  order  of  approval  accepted  by 
Transco,  and  a  contract  was  executed 
by  the  WSS  customer  and  Transco  for 
certain  new  firm  transportation  service 
contemplated  by  the  settlement. 
Meanwhile,  according  to  Transco, 
Complainants  would  receive  delivery  of 
their  WSS  gas,  if  at  all,  only  on  an 
interruptible  basis. 

By  an  order  Granting  Waivers  dated 
September  26, 1986  (in  Natural  Gas 
Pipeline  Compaay.  et  ai.  Docket  Nos. 
RP86-97-0Q3,  et  al.),  the  Commission 
confirmed  Transeo's  interira  open- 
access  transporter  status  effective  as  of 
the  date  of  the  Order.  According  to 
Complainants,  this  letter-order  does  not 
clarify  the  WSS  situation  since  the 
Commission  was  not  given  notice  of  this 
srtuatioa  in  any  coromunication  from 
Transco. 

According  to  Complainants,  Transco 
contends  that  its  acquisition  of  interim 
open-acces«  transporter  status  relieves 
it  of  the  obligation  todelirer  any  of 
Complainants'  WSS  gas  on  a  firm  basis. 
Complainants  state  that  this  waiver 
order  is  irrelevant  to  the  issue  of  the 
delivery  of  WSS  g»s. 
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While  the  obligation  to  deliver  WSS 
storage  gas  is  found  in  the  WSS  service 
agreement.  Complainants  state  that  the 
determination  of  when  the  delivery  must 
be  made  on  a  firm  basis  and  when  it 
may  be  made  on  an  interruptible  basis  is 
governed  by  Transeo's  WSS  rate 
schedule.  They  state  that  Transeo's 
WSS  tariff  obligates  Transco  oo  any  day 
to  deliver  under  the  WSS  rate  schedule 
a  q^jantity  of  gas  which,  when  combined 
with  the  gas  schednled  for  delivery 
under  Transeo's  CD,  G  or  OG  rate 
schedules,  ckies  not  exceed,  but  equals 
or  is  less  than  Transeo's  maximum 
obligations  under  the  latter  rate 
schedules.  AU  other  WSS  deliveries  that 
day  are  interruptible  and  sitbject  to  the 
availability  of  sufficient  pipeline 
capacity. 

Cbrnptamants  state  that  Transeo's 
new  WSS  policy  deprives  Complainants 
of  any  assurance  of  the  abihty  to 
withdraw  any  quantity  of  WSS  storage 
gas  during  the  imminent  1986-87  winter 
heating  season  and  also  effectively 
precludes,  or  substantially  increases  the 
risk  of  further  storage  injections  in  the 
month  of  October.  In  addition,  it 
substantially  reduces  the  value  of  the 
gas  that  had  been  injected  into  storage 
prior  to  Transeo's  revelation  on 
September  19  of  its  new  WSS  policy. 

Complainants  request  a  Commission 
order  declaring  that  Order  No.  436  does 
not  require  or  permit  a  change  in  the 
character  or  a  reduction  in  the  quality  of 
the  WSS  service,  and  simimarily 
directing  Transco  to  comply  with  the 
delivery  provisions  of  its  WSS  contracts 
and  rate  schedule. 

Any  person  who  desires  to  be  heard 
or  to  protest  the  complaint  and  petition 
for  declaratory  order  should  file,  by 
November  25, 1986,  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capftof  Street  NE.,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  Rules  211  or  214  of  the 
Commission's  rules  or  practice  and 
procedure,  18  CFR  385.211  and  385.214 
(1986).  Transco  is  also  ordered  to  file  its 
answer  by  that  date.  All  protests  filed 
will  be  considered  but  will  not  make  the 
protestaats  parties  to  the  proceeding. 
Answers  to  the  complaint  shall  be  made 
under  Rules  206  and  213, 18  CFR  385.2)6 
and  385.213  (1986),  subject  to  the  time 
limit  stated  above. 
Lois  D.  CaeiMI. 
A  cting  Secretary. 

[FR  Doc.  86-25737  Filed  11-13-86:  8:45  am] 
BILLING  CODE  6717-(M-M 


(Docket  No.  SA»7-»-OC»\ 

CSX  Oi»  &  Gee  Corp.,  Petition  for 
AdJustmenI 

November  7. 1986. 

On  October  21, 1986,  CSX  Oil  &  Gas 
Corporation  (CSX)  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
petition  for  wafver  pursuant  to 
Commission  Order  Na  399-A'  and 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).»  CSX  seeks  a 
waiver  of  the  portion  of  its  Btu  refund 
obhgetion  attributable  to  royalties  paid 
to  the  Louisiana  State  Mineral  Board 
under  Order  No.  399,  which  were  due  by 
November  5. 1986.'  CSX  asserts  that  the 
Louisiana  State  Mineral  Board  has 
adopted  a  resolntion  prohibiting  the 
collection  of  Btu  refunds  by  deductions 
from  current  royalty  payments  to 
Louisiana  and  stating  that  appropriate 
legal  action  will  be  taken  if  the 
unauthorized  recovery  of  Btu  refund 
amounts  is  attempted. 

The  procedures  appHcable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.*  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Lois  D.  Cashell. 

Acting  Secretary. 

|FR  Doe  86-25738  Filed  ll-13-8a  8:45  am] 

BILLING  CODE  67t7-ei-M 


'  Refunds  resulting  from  Btu  .Vlcasuremenl 
Adjustmenls.  49  FR  46.353  (Nov  26.  1984).  FERC 
Slats,  ft  Regs.  |Regula(rons  Preambles  1982-19851 
t30.612. 

MS  L'SC.  34121c)  (1982) 

'  49  FR  37.735  at  37.740  (Sept.  26. 19ft4)  FERC 
!:.  ats    »  Regs.  [Regolatiom  Preambles  1983-1985] 
t  30.597  at  31.15a  In  Order  %o.  399,  the  Commission 
established  procedures  and  deadlines  for  the  refund 
of  charges  for  naturaJ  gaa  tha<  exceeded  NGPA 
ceilings  as  a  result  of  Btu  raeasurenienls  based  on  a 
water  vapor  content  of  the  gas  "as  delivered  . 
rather  than  on  a  water  saturated  basis  In  so  doing, 
the  Commission  was  implementing  the  decision  in 
Interstate  Natural  Gas  Association  of  America  v. 
Federal  Energi,  Regulatory  Commission.  716  F  2d1 
(DC  Cir  1983).  cerf  dej7ied.  465  US  1108  (1984). 
See  also  Order  Postponing  Effectiveness  of  Good 
Faith  Negotiation  Procedures  under  Ordi^r  No  451. 
issued  October  31.  1986 

<  18  CFR  385  1101-386.1117  (1386). 
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[  Dockst  No.  GPt»-42-000] 

Mitchell  Energy  Corp^  Petition  To 
Reopen  and  Vacate  Rnal  Well 
Category  Determination  and  Withdraw 
Application  for  Determination 

November  7, 1986. 

On  June  9. 1986  Mitchell  Energy 
Corporation  (Mitchell)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  §  275.205  of 
the  Commissions  regulations,  a  petition 
to  reopen  and  vacate  the  final  well 
category  determination  made  on  its  F.E. 
Evans  #1  well  located  in  Victoria 
County,  Texas.  18  CFR  275.205  (1986). 
Mitchell  requests  that  the  Commission 
grant  its  petition  to  reopen  the  well 
category  determination  proceeding  as  to 
its  F.E.  Evans  #1  well,  vacate  its 
designation  as  a  stripper  well  pursuant 
to  section  108  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  and  permit  Mitchell 
to  withdraw  the  underlying  application. 
15  U.S.C.  3318  (1982). 

Mitchell  in  its  petition  and  subsequent 
correspondence  with  the  Commission 
states  that  its  F.E.  Evans  #1  well  may 
not  have  been  producing  at  its  maximum 
efficient  flow  rate  during  the  90-day 
qualifying  period  in  accordance  with 
section  108(b)(1)(B)  of  the  NGPA.  15 
U.S.C.  3318(b)(1)(B)  (1982).  Specifically, 
Mitchell  claims  that  a  flow-regulating 
device  or  choke  was  installed  in  the  F.E. 
Evans  «1  well  in  1967.  The  existence  of 
the  choke  was  overlooked  in  the  later 
stripper  well  analysis.  Mitchell  contends 
that  due  to  numerous  administrative  and 
field  personnel  changes,  the  choke  was 
not  noticed  until  April  1986.  A 
subsequent  test  of  the  F.E.  Evans  *1 
well  without  the  choke  resulted  in 
production  rates  in  excess  of  stripper 
well  rates.  Based  on  that  test,  Mitchell 
concludes  that  its  F.E.  Evans  #1  well 
would  not  have  qualified  as  a  stripper 
gas  well. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  to  Mitchell's  petition 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  a  motion  to  intervene  or  a 
protest  under  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure  respectively.  18  CFR  385.214 
and  385.211  (1986).  Filings  should  be 
made  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  All  protests  filed  will  be 
considered  but  will  not  make  the 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene. 

Lois  D.  Cashell, 

Acting  Secretary. 

[PR  Doc.  86-25740  Filed  11-13-86;  8:45  am] 

BIUJNG  COOC  S717-01-M 

[Docket  No.  SA86>32-000] 

William  Perlman^  Ada  Cauthom  No.  4-1 
Weil,  Petition  for  Adjustment 

November  7. 1986.1 

On  September' 4, 1986,  William 
Perlman  (Perlman)  filed  with  the 
Commission  a  petition  for  adjustment 
pursuant  to  §  385.1104  of  the 
Commission's  rules  of  practice  and 
procedure.  Perlman  requests  that  he  be 
granted  adjustment  from  the  definition 
of  recompletion  tight  formation  gas  as 
appearing  at  §  271.703(b)(3)  of  the 
Commission's  regulations,  so  that  he 
will  be  excused  from  refund  liability  in 
connection  with  sales  of  gas  from  the 
above-designated  well  to  El  Paso 
Natural  Gas  Company. 

Perlman  states  that  in  December  1972, 
he  completed  the  Ida  Cauthom  No.  4-1 
well  through  several  producing  intervals 
in  the  Canyon  Sandstone  formation, 
Sutton  County,  Texas.  The  only 
production  from  this  well  occurred  in 
May  and  June  of  1975  and  amounted  to 
542  Mcf  of  gas.  According  to  Perlman 
the  Canyon  Sandstone  formation 
consists  of  two  separate  formations,  the 
"Upper  Canyon"  and  "Lower  Canyon." 
The  initial  1973  completion  occurred  in 
the  Lower  Canyon  formation.  In 
September  1979.  Perlman  re-entered  the 
Ada  Cauthom  No.  4-1  well  in  order  to 
stimulate  production  from  the  Upper 
Canyon  formation.  Perlman  sold  the 
resulting  production  to  El  Paso  at  the 
prevailing  tight  sands  incentive  price. 
On  April  23, 1986  the  Commission  ruled 
that  pursuant  to  {  271.703(b){3)(i)  of  the 
regulations,  this  production  does  not 
qualify  as  recompletion  tight  formation 
gas  since  the  well  initially  completed 
prior  to  July  16, 1979.  As  a  result 
Perlman  faces  refund  exposure  to  El 
Paso.  Perlman  requests  adjustment  from 
the  strict  application  of  §  271.203(b)(3) 
so  that  post-July  1979  production  from 
the  Cauthorn  well  may  be  allowed  to 
qualify  as  recompletion  tight  formation 
gas. 

The  procedures  applicable  to  the 
conduct  of  this  proceeding  are  found  in 
Subpart  K  of  the  Commission's  rules  of 
practice  and  procedure.  Any  person 
desiring  to  participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Rules  214  of  the 
Commission's  rules  of  practice  and 


procedure.  Pursuant  to  Rule  1106, 
responses  to  the  petition  must  be  filed  at 
the  time  the  motion  to  intervene  is  filed. 
All  motions  to  intervene  must  be  filed 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  86-25741  Filed  11-13-86;  8:45  am) 

BILUNQ  CODE  S717-01-M 


[Docket  No.  SA87-6-000] 

Shell  Offshore  Inc.  and  Shell  Oil  Co.; 
Petition  for  Adjustment 

Issued  November  7. 1986. 

On  October  16, 1986,  Shell  Offshore 
Inc.  and  Shell  Oil  Ccanpany  filed  with 
the  Federal  Energy  Regulatory 
Commission  a  petition  for  waiver 
pursuant  to  Commission  Order  No.  399- 
A,*  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978,"  and  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.*  Petitioners  seek  waiver  of 
Btu  refund  obligations  to  its  purchasers 
attributable  to  royalties  paid  by 
petitioners  to  the  Minerals  Management 
Service  (MMS)  of  the  U.S.  Department  of 
the  Interior  under  federal  oil  and  gas 
leases  in  the  Outer  Continental  Shelf. 
Under  Order  No.  399,  these  refunds  were 
due  by  November  5, 1986.* 

Petitioners  allege  that  they  have 
diligently,  but  thus  far  unsuccessfully, 
pursued  their  legal  remedies  to  recoup 
from  MMS  the  Btu  refunds  attributable 
to  royalty  payments  made  prior  to 
November  9, 1981.  They  state  that  MMS 
has  taken  the  position  that  such  refunds 
are  barred  by  the  statute  of  limtations 
under  section  10  of  the  Outer 
Continental  Shelf  Lands  Act.* 
Petitioners  also  state  that  they  have  not 
yet  been  able  to  recoup  from  MMS 
refunds  for  the  period  after  November  9, 
1981.  Petitioners  request  that  payment  of 
their  refund  obligation  be  deferred  until 
final  resolution  of  the  matter  with  the 
Department  of  Interior  or  until 


'  49  FR  46353  (November  26. 1984):  FERC  Stals.  & 
Regs.  (Regulations  Preambles  1982-1985)  1  30,612. 

«  15  U.S.C.  3412(c)  (1982). 

'  18  CFR  385.1101-385.1117  (1988). 

«  49  FR  37735  at  37740  (September  26, 1984).  FERC 
Stats.  &  Regs.  (Regulations  Preambles  1982-1965] 
1  30,597  at  31,150.  In  Order  No.  399,  the  Commission 
established  refund  procedures  for  charges  for 
natural  gas  that  exceeded  NGPA  ceilings  as  a  result 
of  Btu  measurements  based  on  the  water  vapor 
content  of  the  gas  "as  delivered."  rather  than  on  a 
water  saturated  basis.  In  so  doing,  the  Commission 
was  implementing  the  deciiion  in  Interstate  Natural 
Gas  Association  of  AmericB  v.  Federal  Energy 
Regulatory  Commission.  TIB  F.2d  1  (D.C.  Cir.  1983), 
cert,  denied.  465  U.S.  1108  tl984).  See  also  Order 
Postponing  Effectiveness,  issued  October  31. 1986. 

» 43  use,  1339(1982), 
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petitioners  receive  full  payment  from 
MMS.  Furthermore,  petitioners  request 
an  extensive  of  the  November  5. 1986 
deadline  pending  disposition  of  their 
petition  on  the  merits. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  86-25742  Filed  11-13-86;  8:45  am] 

BILUNG  CODE  6717-01-M 


Office  of  Energy  Research 
[No.  87-1] 

Continuation  of  Solicitation  for  Special 
Research  Grants  and  Program 
Announcement  for  Basic  Research 
Contracts 

agency:  Office  of  Energy  Research, 
DOE. 

action:  Notice  of  Continuation  of 
Availability  of  Research  Grants  and 
Contracts. 


summary:  The  Office  of  Energy 
Research  of  the  Department  of  Energy 
hereby  announces  its  continuing  interest 
in  receiving  applications/proposals  for 
Special  Research  Grants  or  Basic 
Research  Contracts  supporting  work  in 
the  following  program  areas:  Basic 
Energy  Sciences,  Biological  and 
Environmental  Research,  High  Energy 
and  Nuclear  Physics,  and  Fusion  Energy. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  81.049. 
Information  about  submission  of 
applications/proposals,  eligibility, 
limitations,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  are  specified,  for  grants,  in 
10  CFR  Part  605  which  was  published  in 
the  Federal  Register  on  April  15, 1985  (50 
FR  14856)  and,  for  contracts,  in  the 
Program  Announcement  also  published 
on  April  15, 1985  at  50  FR  14865. 

DATES:  Applications  and  proposals  may 
be  submitted  at  any  time.  Generally, 
those  applications  and  proposals 
received  prior  to  April  1, 1987  will  be 
considered  for  FY  1987  funding;  those 
received  on  or  after  April  1, 1987,  will 
generally  be  considered  for  future  fiscal 
year  funding. 


ADDRESSES:  Applicants/proposers  may 
obtain  forms  and  additional  information 
from  Robert  A.  Zich.  Director, 
Acquisition  and  Assistance 
Management  Division,  Office  of  Energy 
Research,  ER-64.  U.S.  Department  of 
Energy,  Washington,  DC  20545,  (301) 
353-5544.  Completed  applications  or 
proposals  must  be  sent  to  this  same 
address. 

SUPPLEMENTARY  INFORMATION:  As 

mentioned  above,  the  solicitations  for 
Special  Research  Grants  and  the 
Program  Announcement  for  basic 
research  contracts  were  published  in  the 
Federal  Register  on  April  15, 1985.  Those 
solicitations  specify  the  policies  and 
procedures  which  govern  the 
application,  evaluation,  and  selection 
processes  for  research  grants  and 
contracts.  It  is  anticipated  that 
approximately  $380  million  will  be 
available  in  FY  1987.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications/proposals. 
DOE  reserves  the  right  to  fund,  in  whole 
or  in  part,  any,  all,  or  none  of  the 
applications/proposals  submitted  in 
response  to  this  notice. 

Issued  in  Washington,  DC,  on  October  31, 
1986. 

Ira  M.  Adler, 

Deputy  Director  for  Management,  Office  of 
Energy  Research. 

[FR  Doc.  86-25703  Filed  11-13-86;  8:45  am] 

BILUNG  CODE  MS0-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 

Appeals,  DOE. 

action:  Notice  of  special  refund 

procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $75,000  (plus 
accrued  interest)  obtained  from  Stephen 
R.  Kent,  d.b.a.  Kent  Oil  and  Trading 
Company  (Kent),  Case  No.  HEF-0578. 
These  funds  represent  a  settlement  of 
claims  that  Kent  had  violated  DOE  price 
regulations  governing  the  resale  of  crude 
oil  and  refined  petroleum  products.  The 
OHA  has  decided  that  the  funds  will  be 
divided  into  two  pools.  The  crude  oil 
pool  will  be  distributed  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  while  the  refined  products  pool 
will  be  available  to  customers  who 
purchased  refined  petroleum  products 
from  Kent. 


DATE  AND  ADDRESS:  Applications  for 
refund  must  be  filed  in  duplicate  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  All  applications 
should  display  a  reference  to  Case  No. 
HEF-0578. 

FOR  FURTHER  INFORMATION  CONTACr. 

Thomas  O.  Mann,  Deputy  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-2383. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  moneys  obtained  from 
Stephen  R.  Kent,  d.b.a.  Kent  Oil  and 
Trading  Company  (Kent).  Kent  remitted 
moneys  to  the  DOE  to  settle  possible 
violations  of  various  regulations 
governing  the  resale  of  crude  oil  and 
refined  petroleum  products.  The  firm's 
payment  is  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  DOE  has  decided  that  the  moneys 
received  from  Kent  will  be  divided  into 
two  pools — a  crude  oil  pool  and  a 
refined  products  pool.  The  refined 
products  pool  will  be  made  available  to 
customers  who  purchased  refined 
petroleum  products  from  Kent  during  the 
period  August  19. 1973  through  January 
27. 1981.  Distribution  of  the  crude  oil 
pool  will  be  governed  by  the  DOE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4, 1986).  Under  that  policy, 
crude  oil  overcharge  moneys  are  divided 
among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
crude  oil  and  refined  products.  The 
portion  of  the  Kent  crude  oil  pool 
earmarked  for  the  states  will  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products. 
Refunds  from  the  crude  oil  pool  to 
eligible  purchasers  will  be  based  on  the 
number  of  gallons  or  refined  petroleum 
products  which  they  purchased  from 
any  supplier,  and  the  extent  to  which 
they  can  demonstrate  injury. 

Applications  for  refund  from  both 
pools  may  now  be  filed.  Applications 
will  be  accepted  provided  they  are  filed 
at  the  address  set  forth  at  the  beginning 
of  this  notice,  no  later  than  90  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  specific  information 
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required  in  an  a{qdi<»tion  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  November  6. 1986. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  B,  1986. 

Dadnon  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Stephen  R.  Kent,  d/b/a 

Kent  Oil  &  Trading  Co. 
Date  of  Filing:  April  3. 1985 
Case  Number:  HEF-0578 

in  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  Part  205,  Subpart  V.  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  April  3, 1985. 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received 
pursuant  to  a  settlement  agreement 
entered  into  by  the  DOE  and  Stephen  R. 
Kent,  individually  and  doing  business  as 
Kent  Oil  and  Trading  Company 
(hereinafter  collectively  referred  to  as 
Kent). 

I.  Background 

Kent  was  a  reseller  of  crude  oil  and 
motor  gasoline  with  offices  in  Houston, 
Texas  and  Los  Angeies,  California.  As 
part  of  its  enforcement  activities,  the 
DOE  reviewed  Kent's  records  and 
subsequently  alleged  that  Kent  had 
violated  various  regulations  governing 
the  resale  of  crude  oil  and  refined 
petroleum  products.  On  December  12, 

1983,  Kent  and  the  DOE  entered  into  a 
Settlement  Agreement,  and  on  January 
20, 1984,  the  DOE  executed  a  Full  and 
Final  Release  of  claims  against  Kent. 
That  Agreement  and  Release  resolved 
all  disputes  between  the  parties  for  the 
period  from  August  19, 1973  to  the  date 
of  the  Release,  with  the  exception  of 
potential  violations  by  Kent  of  the  crude 
oil  producer  regulations,  10  CFR  Part 
212,  Subpart  D.  It  was  specifically  noted 
that  execution  of  the  Agreement  did  not 
constitute  either  an  admission  by  Kent 
or  a  finding  by  the  DOE  of  any  violation 
by  Kent  of  any  federal  petroleum  price 
or  allocation  regulation.  Kent  paid 
$75,000  to  completely  settle  all  claims 
covered  by  the  Agreement.  On  March  5, 

1984,  the  Agreement  was  approved  by 
the  United  States  Bankruptcy  Court  for 
the  Southern  District  of  Texas  (Houston 
Division),  where  Kent  had  filed  a 
voluntary  petition  for  bankruptcy  under 
Chapter  11  of  the  U.S.  Bankruptcy  Code 


on  August  26, 1980.  These  funds  are 
being  held  in  an  interest-bearing  escrow 
account  pending  distribution  bv  the 
DOE.  As  of  September  30, 1986,  the 
escrow  account  contained 
approximately  J90,700. 

On  ]une  18, 1986,  we  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  Kent  escrow  fund.  51 
F.R.  23141  dune  25, 1986).  We  stated  in 
the  PD&O  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were  suffered 
as  a  result  of  alleged  or  adjudicated 
violations  of  the  DOE  regulations.  In 
order  to  effect  restitution  in  this 
proceeding,  we  proposed  to  establish  a 
claims  procedure  whereby  applications 
for  refund  would  be  accepted  from 
customers  who  can  demonstrate  that 
they  were  injured  as  a  result  of  Kent's 
practices  during  the  period  covered  by 
the  settlement  agreement. 

A  copy  of  the  PD&O  was  published  in 
the  Federal  Register  on  June  25, 1986, 
and  comments  were  solicited  regarding 
the  proposed  refund  procedures.  No 
comments  regarding  the  first  stage  of  the 
present  refund  proceeding  were  filed.' 
Since  we  have  received  no  objections  to 
the  proposed  refund  procedures,  we  will 
adopt  them  in  this  Decision. 

II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 
a  result  of  an  enforcement  proceeding. 
10  CFR  Part  205,  Subpart  V.  It  is  the 
DOE  policy  to  use  the  Subpart  V  process 
to  distribute  such  funds  where 
appropriate.  For  a  more  detailed 
discussion  of  Sdbpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  H  82,553  (1982):  Office  of 
Enforcement.  9  DOE  \  82,508  (1981); 
Office  of  Enforcement,  8  DOE  ^  82,597 
(1981).  As  we  stated  in  the  PD&O,  we 
have  reviewed  the  record  in  the  present 
case  and  have  determined  that  a 
Subpart  V  proceeding  is  an  appropriate 


'Comments  were  Sled  on  behalf  of  eight  states, 
but  these  comments  discuss  the  distribution  of  any 
residual  funds  which  might  remain  after  refunds 
have  been  made  to  first  stage  applicants.  Any  such 
funds  remaining  in  tke  Kent  crude  oil  pool  will  be 
distributed  pursuant  to  th^  DOE's  Modified 
Statement  of  Restitulionary  Policy,  discussed  in  Pari 
IV.  infra,  while  fundi  remaining  in  the  Kent  refined 
product  pool  will  be  distributed  pursuant  lot  he 
recently  enacted  Petroleum  Overcharge  Oiitribution 
and  Restitution  Act  of  1986.  H.R.  5300,  Title  III.  99th 
Cong..  2d  Sess..  132  Cong.  Rec.  Hn319-21  (daily  ed. 
October  17. 1986).  Therefore,  it  is  not  necessary  for 
us  to  discuss  the  sla  es'  comments  at  this  time. 


mechanism  for  distributing  the  Kent 
escrow  fund.  We  will  therefore  grant  the 
ERA'S  petition  and  assume  jurisdiction 
over  distribution  of  the  fund. 

III.  Division  of  the  Kent  Funds 

The  terms  of  the  settlement  agreement 
are  global  in  scope  and  cover  alleged 
violations  involving  sales  of  both  crude 
oil  and  refined  products.  We  will 
therefore  divide  the  fund  into  two  pools, 
as  we  proposed  in  the  PD&O.  See  Office 
of  Special  Counsel,  10  DOE  \  85.048 
(1982).  From  our  review  of  the  only 
available  records,  it  appears  that 
approximately  18.5  percent  of  the  firm's 
sales  volume  in  gallons  was  crude  oil 
and  the  remainder  was  motor  gasoline 
and  other  refined  products.  To  reflect 
these  sales  volumes,  18.5  percent  of  the 
funds  contained  in  the  Kent  escrow 
account  will  be  placed  in  a  crude  oil 
pool,  and  the  remaining  81.5  percent  will 
be  placed  in  a  refined  products  pool. 
Both  pools  will  be  distributed  according 
to  the  procedures  set  forth  in  sections  IV 
and  V,  infra. 

IV.  Refund  Procedures  for  Crude  Oil 
Claims  j 

In  the  PD&O,  we  proposed  to 
distribute  the  portion  of  the  Kent 
moneys  allocated  to  the  crude  oil  pool  in 
accordance  with  the  DOE's  Statement  of 
RestituUonary  Policy,  50  FR.  27400  (July 
2, 1985)  (the  1985  Policy).  The  1985 
Policy  stated  that  all  crude  oil 
overcharge  funds  would  be  held  in 
escrow  to  afford  Congress  the 
opportunity  to  select  a  means  of  making 
indirect  restitution  to  injured  parties.  If 
Congress  did  not  act,  the  1985  Policy 
contemplated  that  the  funds  would  be 
deposited  in  the  U.S.  Treasury. 

On  July  28, 1986.  as  a  result  of  a  court- 
approved  Settlement  Agreement  in  The 
Department  of  Energy  Stripper  Well 
Litigation.  M.D.L  N«.  378.  in  the  United 
States  District  Court  for  the  District  of 
Kansas,  the  DOE  modified  its  policy  of 
restitution.  See  51  FR  27899  (August  4, 
1986)  (the  Modified  Policy).'  On  August 
8, 1986,  the  OHA  announced  its 
intention  to  follow  the  Modified  Policy. 
51  FR  29689  (August  20. 1988], 

In  accordance  with  the  Modified 
Policy,  we  will  reserve  20  percent  of  the 
Kent  crude  oil  pool  for  refunds  to  injured 
parties.  The  funds  in  this  reserve  will  be 
distributed  in  accor^nce  with  the 
Subpart  V  refund  procedures  to  persons 
who  prove  they  were  injured  by  alleged 
crude  oil  violations.  As  in  the 


'  For  a  detailed  discussion  of  the  «vents  in  the 
Stripper  Well  Litigation  wdiicii  brought  about  the 
DOE  Policy,  see  Stripper  Well  Exemption  Liligation. 
14  DOE  1  85.382  (1966). 
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procedures  we  adopt  for  the  refined 
products  pool,  applicants  for  the  crude 
oil  pool  will  be  required  to  document 
their  purchase  volumes  '  and  to  prove 
that  they  were  injured  by  the  alleged 
violations  (i.e.  that  they  did  not  pass  on 
alleged  overcharges  to  their  own 
customers).  The  standards  for  showing 
injury  will  be  the  same  as  those  required 
of  applicants  for  refunds  from  the 
reHned  pool.  Mountain  Fuel  Supply  Co., 
14  DOE  1  85.475  (1986).  Refunds  to 
eligible  claimants  who  purchased 
reflned  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
money  in  the  Kent  crude  oil  pool 
($13,875)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.* 
Using  this  method,  the  refund  amount  in 
this  case  is  $.0000000069  per  gallon. 
Successful  applicants  will  also  receive 
their  proportion  of  accrued  interest. 

The  remaining  80  percent  of  the  Kent 
crude  oil  pool— $11,100— as  well  as  any 
portion  of  the  20  percent  reserve  which 
is  not  distributed  to  applicants  for  direct 
restitution,  will  be  divided  between  the 
states  and  federal  government  for 
indirect  restitutionary  purposes.  We  will 
direct  the  DOE's  Office  of  Controller  to 
distribute  $2,775  plus  appropriate 
interest  to  the  states  and  $8,325  plus 
appropriate  interest  to  the  federal 
government.*  The  share  or  ratio  of  the 
funds  in  the  state  account  which  each 
state  will  receive  is  listed  in  Exhibit  H  to 
the  Final  Settlement  Agreement  in  the 
Stripper  Well  Litigation,  reprinted  at  6 
Fed.  Energy  Guidelines  \  90.509  at 
90.687, 
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'  Applicants  for  refunds  from  the  crude  oil  pool 
may  claim  refunds  based  on  Iheir  purchases  of 
refined  petroleum  products  from  any  regulated 
company  during  the  period  of  price  controls.  On  the 
other  hand,  applicants  for  refunds  from  the  refined 
product  pool  must  document  their  purchases  of  Kent 
refined  products  during  the  period  covered  by  the 
settlement  agreement  in  this  case. 

'  It  is  estimated  that  2,020.997,335.000  gallons  of 
petroleum  products  were  consumed  in  the  United 
Stales  during  the  period  August  1973  through 
[anuary  1981.  Mountain  Fuel.  14  IXJE  at  88.868  n  4 
(1966). 

*  This  distribution  reflects  a  ratio  of  25  percent  to 
the  state  governments  and  75  percent  to  the  federal 
government.  Under  the  terms  of  the  Stripper  Well 
Settlement  Agreement,  the  stales  received  an 
advance  of  SZOO  million  from  the  funds  which  would 
otherwise  have  been  disburaed  to  the  DOE.  In  order 
to  reimburse  the  DOE  for  this  advance,  the 
Settlement  Agreement  provides  that  for  amounts 
which  the  OHA  transfers  to  the  state  and  federal 
governments  in  excess  of  $100  million,  the  DOE 
shall  receive  75  percent  and  the  states  shall  receive 
25  percent.  This  arrangement  shall  continue  until 
the  OHA  has  distributed  the  next  S400  million  under 
the  75/25  arrangement.  Settlement  Agreement. 
Paragraph  II.B.3.c.ii. 


V.  Refund  Procedures  for  Refined 
Products  Claims 

A.  Determination  of  Injury.  With 
regard  to  the  $61,125  in  the  Kent  refined 
products  pool,  we  will  implement  a 
refund  process  in  which  purchasers  of 
Kent  motor  gasoline  or  other  refined 
products  will  be  afforded  an  opportunity 
to  submit  refund  applications.  Claimants 
who  resold  petroleum  products 
purchased  from  Kent  will  be  required  to 
demonstrate  that  they  did  not  pass  on  to 
their  customers  the  price  increases 
implemented  by  Kent.  Accordingly,  in 
order  to  qualify  for  a  refund,  a  reseller 
claimant  (including  retailers  and  refiners 
who  resold  the  product)  must  show  that 
during  the  period  covered  by  the 
settlement  agreement  market  conditions 
would  not  permit  it  to  increase  its  prices 
to  pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
In  addition,  a  reseller  claimant  must 
show  that  it  had  a  "bank"  of 
unrecovered  increased  product  costs  in 
order  to  demonstrate  that  it  did  not 
subsequently  recover  these  costs  by 
increasing  its  prices.  For  periods  in 
which  the  DOE  regulations  did  not 
require  the  computation  of  cost  banks,  a 
reseller  will  only  be  required  to  show 
that  market  conditions  prevented  it  from 
recovering  increased  costs.  Such  a 
showing  might  be  made  through  a 
demonstration  of  lowered  profit 
margins,  decreased  market  shares,  or 
depressed  sales  volume  during  the 
period  of  purchases  from  Kent.  See,  e.g., 
Dorchester  Gas  Corp..  14  DOE  \  85.240 
at  88.451  (1986). 

We  will  adopt  presumptions  of  injury 
which  have  been  used  in  many  prior 
refund  cases.  These  presumptions  will 
enable  the  OI  lA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available,  while  permitting  applicants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expense.  See  10 
CFR  205.282(e). 

1.  Applicants  Claiming  a  Refund  of 
$5,000  or  Less.  We  will  presume  that 
applicants  who  are  claiming  small 
refunds  ($5,000  or  less)  were  injured  by 
the  alleged  overcharges.  We  recognize 
that  making  a  detailed  showing  of  injury 
may  be  too  complicated  and 
burdensome  for  resellers  who  purchased 
relatively  small  amounts  of  product  from 
Kent.  We  also  are  concerned  that  the 
cost  to  the  applicants  and  to  the 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  of  injury  not  exceed  the  amount 
of  the  refund  to  be  gained.  In  the  past, 
we  have  adopted  a  small  claims 
presumption  to  assure  that  the  costs  of 
filing  and  processing  a  refund 


application  do  not  exceed  the  benefits. 
See,  e.g..  Marathon  Petroleum  Co.,  14 
DOE  1 85,269  at  88.515  (1986)  and  cases 
cited  therein.  Therefore,  any  applicant 
claiming  a  refund  of  $5,000  or  less  need 
not  make  a  detailed  showing  of  injury  in 
order  to  be  eligible  to  receive  a  refund.* 

2.  Spot  Purchasers.  We  will  adopt  a 
rebuttable  presumption  that  resellers 
who  made  spot  purchases  from  Kent 
have  suffered  no  injury.  These  firms  will 
therefore  be  ineligible  to  receive  a 
refund,  even  one  below  the  $5,000 
threshold  level,  unless  they  can  make  a 
showing  that  rebuts  the  presumption 
that  they  were  not  injured.  As  we  have 
previously  noted,  spot  purchasers  tend 
to  have  considerable  discretion  in  where 
and  when  to  make  purchases  and  would 
therefore  not  have  made  spot  market 
purchases  of  Kent's  product  at  increased 
prices  unless  they  were  able  to  pass 
through  the  full  price  of  the  purchases  to 
their  own  customers.  Office  of 
Enforcement.  8  DOE  1 82,597  at  85.396- 
97  (1981).  Therefore,  a  firm  which  made 
only  spot  purchases  from  Kent  will  not 
receive  a  refund  unless  it  presents 
evidence  rebutting  the  spot  purchaser 
presumption.  Such  evidence  must 
establish  that  the  spot  purchaser  was 
unable  to  recover  the  price  it  paid  for 
Kent's  product  and  that  it  was  forced  by 
market  conditions  to  make  the 
purchases  upon  which  its  refund  claim  is 
based.  See.  e.g..  Marathon.  14  DOE  at 
88.515:  Dorchester,  14  DOE  at  88,452. 

3.  End-Users.  We  will  also  adopt  a 
presumption  that  end-users  or  ultimate 
consumers  whose  businesses  were 
unrelated  to  the  petroleum  industry 
were  injured  by  Kent's  alleged 
overcharges.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  Texas  Oil  & 
Gas  Corp..  12  DOE  I  85,069  at  88,209 
(1984).  We  have  therefore  concluded 
that  end-users  of  Kent's  refined  products 
need  only  document  their  purchase 
volumes  from  the  firm  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges.  On 
the  other  hand,  refund  applicants  whose 


'As  in  prior  refund  cases,  applicants  whose 
potential  refund,  calculated  on  the  basis  of  the 
volumetric  factor  described  below,  exceeds  the 
threshold  amount  may  elect  to  apply  for  a  refund  of 
SS.OOO  without  being  required  to  make  a  detailed 
demonstration  of  injury. 


I 
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business  operations  were  subject  to  the 
DOE  regulatory  program  and  who 
purchased  Kent  products  for 
consumption  as  fuel  or  raw  materials 
will  not  be  considered  end-users  for  the 
purpose  of  the  showing  of  injury. 
Seminole  Refining  Inc.,  12  DOE  f  85,188 
at  88,576  (1985.)  ' 

B.  Calculation  of  Refund  Amounts.  As 
set  forth  in  the  PD&O,  we  will  use  a 
volumetric  method  to  divide  the  Kent 
refined  products  pool  among  applicants 
who  demonstrate  that  they  are  eligible 
to  receive  refunds.  This  method 
generally  presumes  that  the  alleged 
overchargers  were  spread  equally  over 
all  the  gallons  of  product  sold  by  Kent 
and  covered  by  the  Settlement 
Agreement.  In  the  absence  of  better 
information,  such  a  volumetric  refund 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  on  an 
individual  purchaser  might  have  been 
greater,  and  any  purchaser  may  file  a 
refund  application  based  on  a  claim  that 
it  incurred  a  disproportionate  share  of 
alleged  overcharges  than  the  pro  rata 
share  calculated  by  the  use  of  the 
volumetric  presumption. 

In  the  present  case,  we  have 
calculated  the  volumetric  refund  amount 
by  dividing  the  amount  in  the  Kent 
refined  product  pool  (81.5  percent  of 
$75,000,  or  $61,125)  by  the  estimated 
total  volume  of  refined  petroleum 
product  sold  by  Kent  during  the  period 
of  the  alleged  violations  resolved  by  the 
Settlement  Agreement  (684,041,606 
gallons),  resulting  in  a  per  gallon  refund 
amount  of  $.000089358.  The  interest  that 
has  accrued  on  the  money  in  the  escrow 
account  will  be  added  to  the  refund  of 
each  successful  applicant  in  proportion 
to  the  size  of  its  refund. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15  for  first  stage  claims.  We  have  found 
through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims 
in  which  refimds  are  sought  for  amounts 
less  than  $15  outweighs  the  benefits  of 
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'  End-uier  fimw  whose  prices  for  goods  and 
services  are  regulated  by  a  govemmenlal  agency  or 
by  the  terms  of  a  cooperative  agreement  should 
provide  with  their  apphcations  a  full  explanation  of 
the  manner  in  which  any  refunds  which  they  receive 
would  be  pasMd  through  to  their  customers.  They 
should  also  indicate  how  the  appropriate  regulatory 
body  or  membership  group  will  be  advised  of  the 
applicants  receipt  of  refund  money.  See  Office  of 
Special  Counsei.  9  DOE  1  82,538  at  85.269  (1982).  We 
note  that  a  cooperative's  sale*  of  Kent's  products  to 
non-members  will  be  treated  in  the  same  manner  as 
sales  by  other  resellera. 


restitution  in  those  situations.  See.  e.g.. 

Uban  Oil  Co..  9  DOE  fl  82.541  at  85,225 

(1982). 

C.  General  Refund  Application 
Requirements.  In  addition  to  the  specific 

requirements  outlined  above,  all 
applications  for  refund  must  be  in 
writing  and  signed  by  the  applicant.  An 
application  must  make  reference  to  the 
Stephen  R.  Kent/Kent  Oil  &  Trading  Co. 
Special  Refund  Proceeding  (Case  No. 
HEF-0578).  Claimants  seeking  refunds 
from  the  crude  oil  pool  do  not  need  to 
trace  their  purchases  of  refined 
petroleum  products  back  to  Kent; 
instead,  they  may  base  their  claims  on 
the  amount  of  refined  products  they 
purchased  from  any  supplier.  For 
claimants  seeking  refunds  from  the 
refined  produrts  pool,  each  must  report 
the  monthly  volume  of  refined  petroleum 
products  it  purchased  from  Kent  during 
the  period  August  19, 1973  through 
January  27, 1981.  If  a  claimant  purchased 
Kent's  products  from  another  reseller,  it 
must  establish  its  basis  for  belief  that 
the  product  originated  with  Kent  and 
identify  the  reseller  from  whom  the 
product  was  purchased. 

Each  applicant  must  state  how  it  used 
the  products  it  purchased,  i.e.  whether  it 
was  a  reseller,  retailer  or  ultimate 
consumer.  An  applicant  should  also 
submit  the  name,  position  or  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  application. 
If  the  applicant  is  affiliated  or 
associated  with  Kent  in  any  manner,  it 
must  so  indicate  and  provide 
information  explaining  the  nature  of  its 
relationship  with  the  firm.  If  the 
applicant  has  been  involved  in 
enforcement  proceedings  brought  by  the 
DOE,  it  must  provide  a  summary  of  the 
present  status  of  the  proceeding,  or  if 
the  matter  is  no  longer  pending,  it  must 
indicate  how  the  proceeding  was 
resolved.  If  the  applicant  is  a  firm  which 
did  not  actually  purchase  refined 
product  from  Kent,  but  is  a  successor  to 
a  Kent  customer,  the  applicant  must 
provide  evidence  establishing  that  it, 
rather  than  Kent's  former  customer,  is 
entitled  to  a  refund.  Claimants  in  the 
crude  oil  pool  must  state  whether  the 
applicant,  its  parent,  or  any  affiliated 
firm  waived  their  right  to  a  refund. 
Finally,  each  applicant  must  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U^.C.  1001. 

All  applicants  for  refund  must  be  filed 
in  duplicate  and  must  be  received  within 
90  days  after  the  publication  of  this 


Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Forrestal 
Building,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC.  Any  applicant  that 
believes  that  its  application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  its 
application  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential.  Applications 
should  be  sent  to:  Office  of  Hearings 
and  Appeals.  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 
If  Is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from 
funds  remitted  to  the  Department  of 
Energy  by  Stephen  R.  Kent,  d.b.a.  Kent 
Oil  and  Trading  Company  (Kent) 
pursuant  to  a  Settlement  Agreement 
executed  on  December  12. 1983.  and  a 
Full  and  Final  Release  executed  on 
January  20, 1984,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

(3)  The  funds  remitted  by  Kent  shall 
be  divided  into  two  pools  as  follows:  (a) 
81.5  percent,  or  $61,125  plus  appropriate 
interest,  shall  be  maintained  in  a  refined 
products  pool;  and  (b)  18.5  percent,  or 
$13,875  plus  appropriate  interest  shall 
be  maintained  in  a  crude  oil  pool. 

(4)  Twenty  percent  of  the  funds  in  the 
crude  oil  pool,  or  $2,775  plus  interest, 
shall  be  reserved  for  satisfying  claims  of 
parties  who  were  injured  by  alleged 
crude  oil  violations.  The  remaining  80 
percent  of  the  crude  oil  pool,  or  $11,000 
plus  interest  shall  be  distributed  to  the 
state  and  federal  governments  in  the 
manner  set  out  in  paragraphs  (5)  and  (6) 
below. 

(5)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Fiaancial  Systems 
Development,  Office  of  the  Controller. 
Department  of  Energy,  shall  transfer 
$2,775  plus  interest  into  a  subaccount 
denominated  "Crude  Tracking-State." 
Number  9g9DOE008W0. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  tnansfer  $8,325  plus 
interest  into  a  subaccount  denominated 
"Crude  Tracking-Federal."  Number 
999DOE002W0. 


Dated:  November  6, 1986. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Dot  88-25704  Filed  11-11-86;  8:45  am) 
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Southwestern  Power  Administration 

Proposed  Allocation  of  Additional 
Power 

agency:  Southwestern  Power 
Administration,  DOE. 

action:  Notice  of  Proposed  Allocation 
of  Additional  Power. 


SUMMARY:  The  Southwestern  Power 
Administration  (SWPA),  Department  of 
Energy,  markets  Federal  hydroelectric 
power  and  energy  from  projects 
constructed  and  operated  by  the  Corps 
of  Engineers  and  located  in  the  States  of 
Arkansas.  Missouri.  Oklahoma  and 
Texas,  under  the  provisions  of  Section  5 
of  the  Flood  Control  Act  of  1944  (16 
U.S.C.  825s),  as  amended  In  \9BO, 
SWPA  adopted  final  power  allocations 
which  allocated  then-existing  and  then- 
anticipated  Federal  hydroelectric  power 
(capacity)  to  preference  custmnera  in 
SWPA's  marketing  area  wfaidi  includes 
the  above-mentioned  states  phis  Kansas 
and  Louisiana.  The  1980  Final  Power 
Allocations  (1980-198B)  (FPA)  wwe 
published  March  24, 19B0  (45  FR 19032). 

A  Notice  of  Intent  to  Allocate 
Additional  Power  was  publishied  in  the 
Federal  Register  lanuary  28. 1986  (51  FR 
3505).  The  Notice  announced  SWPA's 
intent  to  allocate  an  additional  7^  MW 
of  power  (capacity)  which  has  become 
available  subsequent  to  the  1980  FPA. 
The  allocation  was  to  be  made  in 
accordance  with  the  FPA;  consequently, 
preference  entities  (customers)  in 
Kansas  and  Louisiana  would  have 
received  proportionate  quantities  of  the 
additional  power  since  no  apparent 
changes  in  operating  conditions  had 
occurred  in  Texas  subsequent  to  the 
FPA,  that  would  allow  additional 
allocations  in  Texas.  Customers  and 
interested  parties  were  invited  to 
comment  on  the  Notice  oflntent  before 
February  27, 1986. 

Comments  were  received  from  three 
parties  in  response  to  the  first  Notice; 
two  customers  and  one  group  of 
prospective  customers.  One  customer 
(Cajun  Electric  Power  Cooperative.  Inc.. 
of  Baton  Rouge,  Louisiana)  expressed 
support  for  the  allocation  procedure  and 
encouraged  its  implementation.  The 
group  of  prospective  customers,  ail  U.S. 
Air  Force  Bases  located  in  Kansas  and 
Louisiana,  requested  the  allocation  of 
power  to  such  bases.  The  other 
customer,  Brazos  Electric  Power 


Cooperative.  Inc..  of  Waco,  Texas, 
(Brazos)  proposed  a  method  by  which 
Brazos  and  the  non-interconnected  part 
of  Texas,  could  receive  the  benefits  of 
the  additional  power  allocation  m  spite 
of  the  continuing  operating  conditions  in 
Texas  which  effectively  limit  the  direct 
transfer  of  power  to  or  from  the  Electric 
Reliability  Council  of  Texas  (ERCOT) 
area.  Brazos  noted  tkat  approximately  5 
percent  of  its  load  is  located  in  the 
interconnected  part  of  Texas  (outside 
ERCOT)  and  arrangements  can  be 
developed  such  that  the  allocation  can 
be  delivered  to  the  Brazos  load  outside 
ERCOT  with  95%  of  the  resulting 
benefits  flowing  to  the  non- 
interconnected  area  (ERCOT)  by  virtue 
of  a  "rolled-in"  (postage  stamp)  rate 
which  is  the  same  for  Brazos  customers 
both  inside  and  outside  ERCOT. 

As  a  result  of  this  new  information, 
SWPA  published  a  request  for  Data  and 
Comments  Regarding  the  Allocation  of 
Additional  Power  in  the  Feileral  Register 
51  FR  17229  (May  9, 1986).  SWPA  also 
sent  copies  of  both  Federal  Register 
Notices  to  all  customers  and  known 
interested  parties.  These  additional  data 
and  comments  were  requested  to  enable 
SWPA  to  evaluate  the  feasibility  of 
Brazo's  suggestion  and  its  applicability 
to  any  other  entities  operating  under 
similar  circumstances. 

Data  and  comments  were  received 
from  seven  parties  in  response  to  the 
second  Notice;  six  customers  and  one 
customer  agency.  Two  cooperative 
customers  in  Kansas  (Kaw  Valley 
Electric  Cooperative  Company.  Inc..  and 
Nemaha-Marshall  Electric  Cooperative 
Association.  Inc.)  requested  allocations, 
preferring  the  initially  proposed 
procedure  which  would  have  allocated 
the  additional  power  in  Kansas  and 
Louisiana,  and  suggested  consideration 
in  the  allocations  be  given  under  special 
circumstances  such  as  a  commitment  to 
peak  demand  conservation,  rather  than 
following  the  1980  Final  Power 
Allocation  procedure  which  sets 
allocations  on  a  prorata  share  basis.  A 
cooperative  customer  (Kansas  Electric 
Power  Cooperative.  Inc..  (KEPCo))  and 
the  municipal  customer  agency  (Kansas 
Municipal  Energy  Agency  (KMEA))  in 
Kansas  support  SWPA's  ultimate 
decision  whether  it  is  to  allocate  in 
Kansas  and  Louisiana,  or  to  allocate  in 
Texas  as  deemed  apprc^niate  by  SWPA. 
The  Department  of  the  Army  suggested 
that  any  additional  allocation  in  the 
State  of  Texas  should  serve  to  replace 
power  generation  lost  as  a  result  of 
water  supply  diversion.  The  remaining 
parties  commenting  were  three 
cooperative  customers  in  Texas  (Tex-La 
Electric  Cooperative  of  Texas.  Inc.  (Tex- 
La  of  Texas),  Rayburn  Country  Electric 


Cooperative,  Inc.  (Rayburn  Country), 
and  Brazos  Electric  Power  Cooperative, 
Inc.  (Brazos)),  each  of  which  requested 
an  allocation  and  provided  data  to 
support  their  request  and  show  their 
ability  to  receive  power  in  the  non- 
ERCOT  area  for  the  benefit  of 
consumers  in  the  ERCOT  area. 

Responses  to  Customer  Cominents 

As  regards  a  utility's  commitment  to 
peak  demand  conservation  establishing 
a  priority  on  the  allocation  of 
hydropower,  such  a  commitment  or  any 
attempt  to  conserve  non-renewable 
resources,  is  in  keeping  with  both 
SWPA's  and  the  Nation's  conservation 
effort.  Further,  the  utility  reaps  the 
direct  financial  benefits  of  such 
conservation  by  foregoing  construction 
or  purchase  of  additional  capacity 
resources,  as  well  as  reducing  its 
operating  costs  of  generation.  While 
these  efforts  are  commendable,  the 
investment  in  such  efforts  and 
equipment  produce  specific  financial 
benefits  to  the  implementing  utility 
which  fully  justtfy  such  investments. 
Since  these  benefits  accrue  primarily  to 
the  investing  utihty,  we  believe  they 
should  not  be  utilized  to  establish  a 
priority  in  the  allocation  of  Federal 
hydropower. 

We  also  do  not  agree  with  the 
suggestion  to  utilize  an  allocation  in 
Texas  to  replace  generation  lost  as  a 
result  of  water  supply  diversion.  Such 
an  approach  would  simply  place  the 
cost  of  providing  water  supply  directly 
on  the  wholesale  electric  ratepayers  of 
SWPA  by  redirecting  funds  from  the 
sale  of  power  for  repayment  of 
hydropower  costs  to  repayment  of  a  loss 
created  by  water  supply  diversion.  We 
do  not  believe  the  hydropower 
ratepayers  should  pay  for  water  supply 
diversion  since  they  are  only  required  to 
pay  costs  allocated  to  the  hydropower 
purpose. 

We  have  considered  the  data  and 
comments  received  regarding  the 
method  previously  proposed  by  Brazos 
to  allocate  the  7.5  MW  of  additional 
power  to  preference  entities  primarily 
located  in  the  ERCOT  area  of  Texas, 
which  has  previously  been  limited  by 
operating  conditions  which  restrict  the 
direct  transfer  of  power  to  or  from  the 
ERCOT  area.  We  concur  with  the 
method  by  which  a  customer  with  loads 
located  both  inside  and  outside  ERCOT, 
which  can  receive  and  utilize  a  power 
allocation  to  meet  the  non-ERCOT  load 
and  can  pass  the  majority  of  the  benefits 
of  the  power  allocation  through  to 
ERCOT  area  consumers  by  means  of  a 
"rolled-in"  (postage  stamp)  rate  to  all 
customers.  We  believe  it  will 
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accomplish  the  objective  of  encouraging 
the  most  widespread  use  of  power  and 
energy  marketed  by  SWPA,  will 
implement  the  intent  of  the  1980  FPA  to 
allocate  power  to  areas  receiving  less 
than  their  fair  share  of  SWPA  power, 
and  will  provide  a  means  of  overcoming 
the  restrictive  operating  conditions 
which  have  limited  the  delivery  of 
power  into  the  ERGOT  area  of  Texas 
and,  hence,  limited  the  allocations  and 
benefits  of  Federal  power. 

Additional  Power  Allocation  Proposal 

Therefore,  we  propose  to  allocate  the 
entire  7.5  MW  of  additional  power  to  the 
three  Texas  cooperatives  (Brazos, 
Rayburn  Country  and  Tex-La  of  Texas) 
which  requested  the  allocation  and 
provided  information  which  indicates 
their  abilities  to  receive  and  utilize  such 
allocations  in  the  non-ERCOT  area  and 
their  use  of  "roUed-in"  (postage  stamp) 
rates,  thus  passing  the  majority  of  the 
financial  benefits  into  the  ERGOT  area 
through  such  rates.  The  allocations  will 
continue  to  be  made  in  accordance  with 
the  1980  FPA.  The  distribution  among 


those  three  cooperatives  (Brazos, 
Rayburn  Gountry  and  Tex-La  of  Texas) 
requesting  an  allocation  will  be  made  on 
the  basis  of  the  ratio  that  each 
customer's  "fair  share",  after  adjusting 
for  Federal  Power  under  contract,  bears 
to  the  state's  (or  area's)  total  fair  share. 
This  procedure  is  also  called  the 
deficiency  allocation.  Calculation  of 
each  customer's  fair-^hare  is  based  on 
the  most  recent  (1985)  peak  load  data 
available.  The  following  table  entitled 
"Allocation  of  Additional  Power 
(1986) — Texas  (non-interconnected) " 
shows  the  detail  of  the  deficiency 
allocation  to  the  non-interconnected 
Texas  system: 

Allocation  of  Additional  Power 
(1986).  Texas  (non-interconnected) 

f  MW 

Amount  to  be  Allocated 7.5 

States'  (Area's)  Fair  Stiare  of  SWPA 

Capacity -'485 

Amount  of  Capacity  Under  Contract ....  -100 

Deficiency —385 


Cooperatives 
Brazos 

Raytxjm  Cour*y . 
Tex-la  o>  Tenas. 

Total 


1985  ' 

PeaK 

load(kVV) 


811,663 
332.029 
179,143 


1.322,835 


'  Frorn  1985  Peak  Load  Data  provided  by  Customers 
^'Breakdown  o(  70  MW  combined  sale  to  Raybom  Country  and 

'  Total  Sute  (Area)  Fair  Share  trom  1980  FPA.  Tables  1  and  2. 


Per 

cent  of 

total 


61  4 
25  1 
135 


1000 


Fair 
share 
(MW) 


Amount 
under ' 
con- 
tract 
(MW) 


297  8 
121  7 
65  5 


30  0 
385 
315 


'485  0 


1000 


Defictency 


(MW) 


2678 
832 
340 


3850 


(per- 
cent) 


69  6 

216 

88 


1000 


Alloca- 
tion 
(MW) 


52 
16 

7 


75 


Te«-La  of  Texas  from  contract  allocation  percentages  (55  5/ 
(45  Ffl  19037)  March  ?•.  i960 


This  proposed  Allocation  of 
Additional  Power  is  subject  to  the 
following  conditions: 

1.  The  power  allottee  will  accept  and 
purchase  the  amount  allocated,  under 
contract  terms  and  conditions 
applicable  to  the  sale  of  Hydro  Peaking 
Power  by  SWPA,  not  later  than  January 
15, 1988.  with  the  power  sale 
commencing  at  the  beginning  of  the 
month  following  the  contract  execution. 

2.  The  power  allottee  will  provide 
transmission  facilities  and/or 
contractual  arrangements  with  others  as 
may  be  necessary  to  receive  and 
transmit  this  allocated  power  to  its  load 
centers,  coincidental  with  condition  1 
above. 

3.  If  any  power  allottee  cannot 
arrange  to  receive  its  allocation  so  as  to 
satisfy  condition  2  above,  or  refuses  its 
allocation,  such  allocation  will  be 
redistributed  with  the  deficiency 
allocation  procedure  used  in  this 
allocation  to  those  allottees  remaining. 
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4.  The  power  allottee  will  not 
distinguish  between  its  customers 
located  inside  or  outside  of  the  non- 
interconnected  Texas  System  (ERGOT) 
with  regard  to  rates  or  charges  for  the 
sale  of  wholesale  power  and  energy. 
Failure  to  abide  by  this  condition  may 
be  cause  for  revocation  of  the  allocation. 

SWPA  expects  to  publish  its  final 
decision  on  the  Additional  Power 
Allocation  before  January  1, 1987,  after 
reviewing  comments  received  in 
response  to  this  Notice.  Customers  and 
interested  parties  desiring  to  comment 
on  this  proposed  allocation  should 
submit  comments  on  or  before 
December  15, 1966. 

ADDRESS:  Written  comments  should  be 
submitted  to  the  Director.  Power 
Marketing,  Southwestern  Power 
Administration.  P.O.  Box  1619,  Tulsa, 
Oklahoma  74101, 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  R.  Gajaa  Director,  Power 
Marketing,  Southwestern  Power 


Administration,  Department  of  Energy  . 
P.O.  Box  1619,  Tuls«,  Oklahoma  74101. 
(918)  581-7529. 

Issued  in  Tulsa,  Oklahoma,  this  4th  day  of 
September.  1986. 
Walter  M.  Bowers, 

Acting  Administrator,  Southwestern  Power 

A  dministration. 

|FR  Doc.  86-25705  Filed  11-13-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-3109-9]       I 

Environmental  Impact  Statements 
Filed  November  3, 1986  Througtt 
November  7, 1986;  Availability 

Responsible  agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availabihty  of  Environmental  Impact 
Statements  Filed  November  3, 1986 
Through  November  7. 1986  Pursuant  to 
40  GFR  1506.9. 

EIS  No.  880452.  Draft.  FHW.  KY, 
Georgetown  Bypass  Gonstruction.  US 
460  West/Frankfort  Road  to  US  460/62 
East/Paris-Gynthiana  Roads 
Intersection.  Scott  County,  Due: 
December  29, 1986.  Contact:  Robert 
Johnson  (502)  227-7321. 

EIS  No.  860453.  Final.  FHW.  TN.  1-40/ 
75  and  Interchanges  Improvements,  East 
of  Pellissippi  Parkway  to  East  of 
Papermill  Road,  Knoxville  Gounty.  Due: 
December  15, 1986,  Contact:  Thomas 
Ptak  (615)  736-5394. 

EIS  No.  860454.  Draft,  FHW.  NJ,  NJ-92 
Gonstruction,  US  206  North  of  Princeton 
to  NJ-33  East  of  Hightstown.  Mercer, 
Somerset,  and  Middlesex  Counties,  Due: 
January  31, 1987.  Contact:  Paul  Lariviere 
(609)  989-2274. 

EIS  No.  860455,  DSuppl,  BLM,  SEV, 
Northwest  Area  Noxious  Weed  Control 
Program,  Additional  Information.  Due; 
January  5. 1987,  Contact:  Lynne 
Hamilton  (503)  231-6268. 

EIS  No.  860456,  Final,  AFS,  MI. 
Hiawatha  National  Forest.  Land  and 
Resource  Management  Plan,  Due: 
December  15, 1986.  Contact:  Kenneth 
Holtje  (906)  786-4062. 

EIS  No.  860457.  Draft.  AFS.  OR, 
Siuslaw  National  Forest,  Land  and 
Resource  Management  Plan,  Due: 
February  15, 1987.  Contact:  Tony  Vander 
Heide  (503)  757-449a 

EIS  No.  860458.  FSuppl.  COE,  GU. 
Agana  River  Flood  Control 
Improvements.  New  Environmental 
Information,  Due:  Decemberr  15. 1986, 
Contact:  James  Maragos  (808)  438-2263. 
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EIS  No.  860459,  Final.  MMS,  CA.  San 
Miguel  Project  and  Northern  Santa 
Maria  Basin  Area  Study.  Lease  OCS^ 
0409.  Outer  Continental  Shelf  (OCS) 
Development  Plan.  Approval  and 
Permits,  San  Luis,  Obispo,  and  Santa 
Barbara  Counties.  Due;  December  15. 
1986.  Contact.  Mary  Elaine  Warhurst 
(213)  894-4480. 

EIS  No.  860460.  Final  AFS.  AZ, 
Lincoln  National  Forest.  Land  and 
Resource  Management  Plan,  Due: 
December  15, 1986,  Contact:  James 
Abbott  (505)  437-6030. 

EIS  No.  860461.  FSuppl.  EPA,  FL.  ATL. 
Jacksonville  Harbor  Ocean  Dredging 
Material  Disposal  Site.  Femandino 
Harbor  Designation,  Georgia  Bight,  Due: 
December  15, 1986.  Contact:  Sally 
Turner  (404)  347-2126. 

EIS  No.  860462,  Draft.  BLM,  AZ,  NM. 
Arizona  Interconnection  Project  and 
Plan  Amendment,  El  Paso  345kV 
Transmission  Line,  Construction. 
Approval.  Due:  February  12, 1987, 
Contact:  Bruce  Blanchard  (202)  343-3891. 

EIS  No.  860463.  Legislative.  UAF.  SEV, 
Small  Intercontinental  Ballistic  Missile 
Program.  Development.  Basing  Mode(s) 
and  Deployment  Areas.  Due:  Earliest 
possible  convenience.  Contact:  Peter 
Walsh  (714)  382-4891. 

EIS  No.  860464,  Draft,  DOE.  MT, 
Conrad-Shelby  230kV  Transmission  Line 
Project.  Construction/Operation/ 
Maintenance.  Pondera  and  Toole 
Counties.  Due:  December  29. 1986. 
Contact:  James  Davies  (406)  657-6525. 

EIS  No.  860465.  FSuppl,  COE.  WA. 
Puget  Sound  Area,  Carrier  Battle  Group 
Homeporting  Everett  Site,  Construction 
and  Operation,  10/404  Permit, 
Snohomish  County,  Due:  December  15, 

1986.  Contact:  Stephen  Martin  (206)  764- 
3625. 

EIS  No.  860466.  DSuppl,  FRC.  WA. 
Hamma  Hamma  River  Hydroelectric 
Project,  Construction  and  Operation, 
Salient  Cumulative  Impact  Issues, 
Evaluation  and  Conclusions,  License, 
Macon  County,  Due:  December  29, 1986, 
Contact:  Lee  Emery  (202)  376-1955. 

EIS  No.  860467,  Draft,  EPA,  TX,  South 
Austin  Regional  Wastewater  Treatment 
Facility  Construction,  Grant,  Travis 
County,  Due:  January  9, 1987,  Contact: 
Norm  Thomas  (214)  767-2716. 

Amended  Notices 

EIS  Na  860361,  DRevised.  AFS,  Sierra 
National  Forest.  Land  and  Resource 
Management  Plan.  Due:  January  12, 

1987.  Published  FR  9-19-86— Review 
period  extended. 

EIS  No.  860333.  Draft.  UAF.  ND,  SD. 
MN,  Central  Radar  System.  Over-the- 
Horizon  Backscatter  Radar  System, 
Construction  and  Operation.  Due: 
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December  8, 1966,  Published  FR  10-3- 
86 — Review  period  extended. 

EIS  No.  860432,  Final,  BLM.  CA, 
California  Desert  Conservation  Area 
Plan,  Eastern  San  EMego  County 
Management  Framework  Plan,  1985 
Amendments,  Due:  December  31, 1986, 
Published  FR  10-31-86— Review  period 
extended. 

EIS  No.  860442,  Draft.  FWS,  AK, 
Koyukuk  and  Northern  Unit  of  Innoko 
National  Wildlife  Refuges, 
Comprehensive  Conservation  Plan, 
Wilderness  Review  and  Wild  River 
Plan,  Due:  January  27, 1987,  Published 
FR  10-31-86— Review  period  extended. 

Dated:  November  10, 1988. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  AcUviUes. 
[FR  Doc.  86-25744  Filed  11-13-86;  8:45  am) 
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(ER-FRL-3110-11 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  Comments 
Prepared  October  27, 1986  Through 
October  31, 1986 

Availability  of  EPA  comments 
prepared  October  27, 1986  through 
October  31, 1986  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  imp<ict  statements 
(EISs)  was  pubhshed  in  FR  dated 
February  7. 1966  (51  FR  4804). 

Draft  EISs 

ERP  No.  D-BLM-I7009-UT.  Rating 
E02.  San  Juan  Resource  Area.  Resource 
Mgmt.  Plan.  UT.  Summary:  EPA's  review 
concerned  protection  and  improvement 
of  water,  watershed,  and  wetland- 
riparian  related  values.  EPA 
recommended  consistency  with  water 
quality  standards;  development  of 
grazing  management  to  protect 
watersheds  and  rangeland  values; 
riparian  area — wetland  restoration  and 
improvement;  evaluation  and  guidance 
for  soil  and  water-related  Areas  of 
Critical  Environmental  Concern; 
minerals  management  guidance  for 
water  resources;  and  specific 
comprehensive  resource  strategy.  EPA 
noted  strenghts  of  the  RMP/EIS  such  as 
budgeting,  environmental  thresholds, 
and  use  of  an  implementation  appendix. 

ERP  No.  D-CDB-K89060-CA,  Rating 
E03.  Casa  Loma  Specific  Plan  and 
Enterprise  Zone  Application, 


Designation  and  CDBG,  CA.  Summary: 
EPA  expressed  objections  to  the 
proposal  because  the  draft  EIS  did  not: 
(1)  Adequately  discuss  the  project's 
impacts  to  air  quahty  in  Kem  County  fo 
large-scale  industrial  developments,  (2) 
provide  for  air  qualify  mitigation 
measures,  and  (3)  address  the  presence 
of  hazardous  substances  at  or  near  the 
Bakersfield  Airpark.  EPA  requested  that 
a  revised  draft  EIS  be  prepared  to 
address  these  issues,  and  offered  to 
continue  coordination  so  that  these 
objections  could  be  satisfactorily 
resolved. 

ERP  No.  I>-FHW-F40234-WI.  Rating 
EC2,  North  Corridor  Arterial  and 
Chippewa  River  Crossing,  Construction. 
US  12  to  US  53,  404  Permit,  WI. 
Summary:  EPA  expressed  concerns 
about  traffic  noise,  runoff  from  the  new 
bridge  over  the  Chippewa  River,  and 
loss  of  wetlands.  EPA  requested  a 
commitment  to  noise  mitigation, 
clarification  of  the  bridge  drainage 
scheme,  and  greater  discussion  of 
wetlands  protection. 

ERP  No.  E>-UAF-Jl 0007-00,  Rating  LO, 
Central  Radar  Systems.  Over-the- 
Horizon  Backscatter  Radar  System. 
Construction  and  Operation.  North 
Central  Region  of  US.  Sunmiary:  EPA 
does  not  anticipate  any  significant 
adverse  impacts,  but  requested  field 
verification  of  radiofrequency  radiation 
emissions  and  additional  wetlands 
information  and  site  review  to  confirm 
minimization  of  adverse  impacts. 

HNAL  EISs 

ERP  No.  F-AFS-J65130-CA,  Stevens 
Gulch  Road  Extension.  Hubbard.  Dyke, 
and  Elk  Creeks  Timber  Sales,  Offering 
and  Forest  Mgmt.  Activities,  Grand 
Mesa,  Gunnison,  and  Uncompahgre 
Nat'l  Forests.  CA.  Summary:  The  final 
EIS  responds  to  EPA  concerns  noted  in 
the  draft  EIS  except  that  water  quality 
sediment  effects  on  salmonid  habitat  are 
applicable  in  both  instantaneous  and 
long-term  time  frames.  The  mitigation 
plan  must  ensure  that  existing  aquatic 
uses  are  not  degraded,  even  for  a  short 
period  of  time.  EPA  recommends  the 
implementation  of  a  monitoring  program 
over  and  above  adherence  to  Best 
Management  Practices  to  document 
compliance  with  water  quality 
requirements. 

ERP  No.  F-BLM-G70002-NM, 
Carlsbad  Resource  Area,  Resource 
Mgmt.  Plan,  MN.  Summary:  EPA  has  no 
objections  to  the  proposed  action  as 
described.  ERP  No.  F-BLM-K65106-AZ. 
Eastern  Arizona  Grazing  Mgmt. 
Program,  AZ.  Summary:  EPA  noted  that 
certain  information  it  had  requested  as 
not  included  in  the  final  EIS.  This 
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included  information  on  existing  water 
quality,  riparian  habitat  status,  water 
quality  impacts  and  mitigation 
measures.  EPA  expressed  a  willingness 
to  meet  with  BLM  to  discuss  these 
important  issues. 

ERP  No.  F-BLM-L61145-ID.  Challis 
Planning  Unit,  Corral-Horse  Basin,  Jerry 
Peak  West  and  Jerry  Peak  Wilderness 
Study  Areas,  Wilderness 
Recommendations,  ID.  Summary:  EPA 
expressed  concern  regarding  water 
quality  and  potential  fisheries  losses  in 
the  three  wilderness  study  areas 
(WSAs)  that  could  be  significant  due  to 
the  cumulative  impacts  of  development 
in  the  Salmon  River  Basin.  EPA 
requested  that  the  Record  of  Decision 
commit  to  a  monitoring  and  mitigation 
program  for  the  Corral-Horse  Basin  and 
Jerry  Peak  West  WSAs,  consistent  with 
a  goal  of  no  net  loss  of  anadromous 
fishery  habitat  valued  for  the  Basin. 

ERP  No.  F-BLM-L61155-ID,  Eastern 
Idaho  Planning  Area,  Hill's  Half  Acre, 
Hawley  Mtn.,  Black  Canyon,  Cedar 
Butte  and  Petticoat  Peak  Wilderness 
Study  Areas,  Wilderness 
Recommendations,  ID.  Summary:  EPA 
made  no  formal  comments.  EPA 
reviewed  the  final  EIS  and  found  the 
project  to  be  satisfactory. 

ERP  No.  F-BLM-L65078-ID,  N.  Idaho 
Planning  Area.  Selkirk  Crest,  Crystal 
Lake,  Grandmother  Mtn.  Snowhole 
Rapids  and  Marshall  Mtn.  WSAs 
Wilderness  Recommendations,  ID. 
Summary:  EPA  made  no  formal 
comments.  EPA  reviewed  the  final  EIS 
and  found  the  project  to  be  satisfactory. 

ERP  No.  F-BLM-L65083-ID,  Big  Lost/ 
Pahsimeroi  Planning  Units,  Burnt  Creek, 
Appendicitis  Hill,  and  White  Knob 
Mtns.  Wilderness  Study  Areas. 
Wilderness  Recommendations,  ID. 
Summary:  EPA  made  no  formal 
comments.  EPA  reviewed  the  final  EIS 
and  found  the  project  to  be  satisfactory. 

ERP  No.  F-FHW-K40114-CA,  CA-132 
Improvement.  D  Street  to  Las  Flores 
Ave.,  Sect.  10  and  404  Permits.  CA. 
Summary:  EPA  had  no  comments  to 
offer  on  the  final  EIS,  however,  it 
requested  that  the  FHWA  keep  EPA 
informed  of  its  progress  in  carrying  out 
the  mitigation  measures  adopted  by  the 
Record  of  Decision. 

ERP  No.  F-OSM-E01007-TN,  Rock 
Creek  Watershed.  Designation  of  Lands 
Unsuitable  for  Surface  Coal  Mining 
Operations,  TN.  Summary:  EPA  is 
concerned  that  mining  activities  in  the 
area  proposed  for  designation  could 
contaminate  groundwater,  particularly 
aquifers  utilized  for  local  water  supply 
wells.  EPA  requests  follow-up 
documentation  to  address  groundwater, 
surface  water,  noise,  air  quality,  and 
other  concerns. 


ERP  No.  F1-SFW-L64030-AK,  Togiak 
Nat'l  Wildlife  Refuge,  Comprehensive 
Conservation  Plan  and  Wilderness 
Review,  AK.  Summary:  EPA  made  no 
formal  comments.  EPA  reviewed  the 
final  EIS  and  found  the  project  to  be 
satisfactory. 

Regulations 

ERP  No.  R-NRC-A99166-00,  CFR 
Parts  19,  20,  30,  31,  32,  34,  40,  50,  61,  and 
70;  Standards  for  Protection  Against 
Radiation  {50  FR  51992,  51  FR  1092). 
Summary:  EPA  generally  supported  the 
proposed  regulations.  However,  EPA 
expressed  reservations  about  some 
parts  of  the  proposal  and  clarification 
and  improvement  of  other  portions.  EPA 
was  specifically  concerned  about  dose 
limits  to  the  public,  collective  does 
evaluations,  planned  special  exposure  to 
workers,  internal  exposure  of  workers  to 
ingested  radioactivity,  and  worker 
exposure  reporting  procedures. 

Dated:  November  10,  1986. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
[FR  Doc.  86-25745  Filed  11-13-86;  8:45  am) 
BILLING  CODE  6560-S9-M 

IOPTS-140080;  FRL-31 10-61 

Access  to  Confldentfal  Business 
Information  by  the  Consumer  Product 
Safety  Commission 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Consumer  Product  Safety 
Commission  (CPSC)  governing  access  by 
EPA  to  Confidential  Business 
Information  (CBI)  under  the  Consumer 
Product  Safety  Act  (CPSA)  and  by  CPSC 
to  CBI  submitted  to  EPA  under  all 
reporting  provisions  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
MOU  describes  procedures  for  and 
restrictions  on  access  by  each  agency  to 
CBI  submitted  to  the  other. 
date:  Access  by  CPSC  to  CBI  submitted 
to  EPA  will  occur  no  sooner  than 
December  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  DC  20460,  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  In  an 
MOU  dated  November  4, 1986  the  CPSC 
and  EPA's  Office  of  Toxic  Substances 
agreed  to  procedures  governing  access 


to  certain  information  reported  under 
current  and  prospective  rules 
promulgated  under  all  reporting 
provisions  of  TSCA  and  under  the 
provisions  of  the  CPSA. 

The  MOU  incorporates  procedures  set 
forth  in  the  TSCA  Confidential  Business 
Information  Security  Manual.  It 
describes  specific  procedures  for  the 
transfer,  use,  and  storage  of  CBI  and  for 
the  clearance  of  individual  EPA  and 
CPSC  employees  for  CBI  access 
authorization. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  CPSC 
employees  will  require  access  to  TSCA 
CBI,  submitted  under  all  sections  of  the 
Act,  in  connection  with  performing  their 
responsibilities  under  the  CPSA  and 
TSCA.  CPSC  employees'  access  to 
TSCA  CBI  will  take  place  when  CPSC 
receives  a  referral  from  EPA  under 
section  9  of  TSCA,  when  CPSC 
participates  in  rulemaking  or  regulatory 
activities  under  TSCA.  or  when  access 
to  such  information  is  necessary  for 
regulatory  activity  under  the  CPSA. 
clearance  for  access  by  CPSC  to  TSCA 
CBI  was  previously  announced  in  the 
Federal  Register  of  January  5, 1983  (48 
FR  504). 

EPA  is  issuing  this  notice  to  inform 
submitters  of  information  under  all 
reporting  provisions  of  TSCA  that  EPA 
may  provide  CPSC'a  employees  access 
to  these  CBI  materials  on  a  need-to- 
know  basis.  Access  ot  TSCA  CBI 
materials  by  CPSC  employees  will  take 
place  at  EPA  Headquarters  as  well  as  at 
CPSC's  facilities.  Upon  completing 
review  of  the  CBI  materials.  CPSC's 
employees  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI  by 
CPSC  employees  is  scheduled  to  expire 
on  September  30, 1989,  subject  to 
extension  at  that  time. 

CPSC  has  been  authorized  for  access 
to  TSCA  CBI  at  its  facilities  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  manual.  EPA  has 
performed  the  required  inspection  of 
their  facilities  and  has  found  them  to  be 
in  compliance  with  the  requirements  of 
the  manual. 

CPSC's  employees  will  be  briefed  on 
appropriate  security  procedures  and  be 
required  to  submit  a  completed  and 
signed  TSCA  CBI  Access  Request  Form 
and  pass  a  test  on  security  procedures 
before  access  ot  TSCA  CBI  is  permitted. 

Dated:  November  4. 1986. 
Charles  L.  Elkins. 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  86-25719  Filed  11-13-66;  8:45  am] 
BILLING  CODE  6S60-S0-II 
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[OPTS-41023:  FRL-3109-7] 

Nineteenth  Report  of  the  Interagency 
Testing  Committee  to  the 
Administraton  Receipt  and  Request 
for  Comments  Regarding  Priority  Ust 
of  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


41417 


summary:  The  Interagency  Testing 
Committee  (ITC),  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  transmitted  its 
Nineteenth  Report  to  the  Administrator 
of  EPA  on  October  31. 1986.  This  report, 
which  revises  and  updates  the 
Committee's  priority  list  of  chemicals, 
adds  four  chemicals  to  the  list  for 
priority  consideration  by  EPA  in  the 
promulgation  of  test  rules  under  section 
4(a)  of  the  Act.  The  new  chemicals  are 
isopropanol.  CI.  Disperse  Blue  79. 
methyl  tert-butyl  ether,  and  methyl  ethyl 
ketoxime.  These  chemicals  are  not 
designated  for  response  within  12 
months.  One  substance  previously 
recommended  with  intent  to  designate, 
tributyl  phosphate  (51  FR  18368).  is  now 
designated  for  response  within  12 
months.  The  Nineteenth  Report  is 
included  in  this  notice.  The  Agency 
invites  interested  persons  to  submit 
written  comments  on  the  Report  and  to 
attend  a  Focus  Meeting  to  help  narrow 
and  focus  the  issues  raised  by  the  ITC's 
recommendations.  Members  of  the 
public  are  also  invited  to  inform  EPA  if 
they  wish  to  be  notiHed  of  subsequent 
public  meetings  on  these  chemicals.  ITC 
also  notes  the  removal  of  five  chemicals 
from  the  priority  list  because  EPA  has 
responded  to  the  ITC's  previous 
recommendations  for  testing  of  the 
chemicals. 

DATES:  Written  comments  should  be 
submitted  by  December  15. 1986.  Focus 
Meetings  will  be  held  on  December  16 
and  17. 1986. 

ADDRESSES:  Send  written  submissions 
to:  TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  NE  G-004. 401 M  St.,  SW.. 
Washington.  DC  20460. 
Submissions  should  bear  the  document 
control  number  (OPTS-41023). 

The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  NE  G-004  at 
the  address  noted  above  from  8  a.m.  to  4 
p.m.  Monday  through  Friday,  except 
legal  holidays.  Focus  Meetings  will  be 
held  at  EPA  Headquarters.  Rm.  103  NE 
Mall.  401  M  St..  SW..  Washington.  DC. 
Persons  planning  to  attend  the  Focus 
Meetings  and/or  seeking  to  be  informed 


of  subsequent  public  meetings  on  these 
chemicals,  should  notify  the  TSCA 
Assistance  Office  at  the  address  listed 
below.  To  ensure  seating 
accommodations  at  the  Focus  Meetings, 
persons  interested  in  attending  are 
asked  to  notify  EPA  at  least  one  week 
ahead  of  the  scheduled  date. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC.  20460,  (202-554-1404). 
SUPPLEMENTARY  INFORMATION:  EPA  has 

received  the  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator. 

I.  Background 

TSCA  (Pub.  L.  94-469,  90  Stat.  2003  et 
seq;  15  U.S.C.  2601  et  seq.)  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  under  section  4(a)  requiring 
testing  of  chemical  substances  and 
mixtures  in  order  to  develop  data 
relevant  to  determining  the  risks  that 
such  chemical  substances  and  mixtures 
may  present  to  health  and  the 
environment. 

Section  4(e)  of  TSCA  established  an 
Interagency  Testing  Committee  to  make 
recommendations  to  the  Administrator 
of  EPA  of  chemical  substances  and 
mixtures  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4(a).  Section  4(e)  directs 
the  Committee  to  revise  its  list  of 
recommendations  at  least  every  6 
months  as  necessary.  The  ITC  may 
"designate"  up  to  50  substances  and 
mixtures  at  any  one  time  for  priority 
consideration  by  the  Agency.  For  such 
designations,  the  Agency  must  within  12 
months  either  initiate  rulemaking  or 
issue  in  the  Federal  Register  its  reasons 
for  not  doing  so.  The  ITC's  Nineteenth 
Report  was  received  by  the 
Administrator  on  October  31, 1986,  and 
follows  this  Notice.  The  Report  adds 
four  substances  to  the  TSCA  section  4(e) 
priority  list. 

II.  Written  and  Oral  Comments  and 
Public  Meetings 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and  environmental 
exposure  to  these  chemicals.  A  notice  is 
published  elsewhere  in  today's  Federal 
Register  adding  the  substances 
recommended  in  the  ITC's  Nineteenth 
Report  to  the  TSCA  section  8(d)  Health 


and  Safety  Data  Reporting  Rule  (40  CFR 
Part  716).  The  section  8(d)  rule  requires 
the  reporting  of  unpublished  health  and 
safety  studies  on  the  hsted  chemicals. 
These  chemicals  will  also  be  added  to 
the  TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
Part  712)  published  elsewhere  in  this 
issue.  The  section  8(a)  rule  requires  the 
reporting  of  production  volume,  use, 
exposure,  and  release  information  on 
the  listed  chemicals. 

Focus  Meetings  will  be  held  to  discuss 
relevant  issues  pertaining  to  these 
chemicals  and  to  narrow  the  range  of 
issues/effects  which  will  be  the  focus  of 
the  Agency's  subsequent  activities  in 
responding  to  the  ITC  recommendations. 
The  Focus  Meetings  will  be  held  on 
December  16  and  17, 1986  at  EPA 
Headquarters,  Rm.  103  NE  Mall,  401  M 
St.,  SW.,  Washington,  DC.  This  meeting 
is  intended  to  supplement  and  expand 
upon  written  comments  submitted  in 
response  to  this  notice.  The  schedule  for 
the  Focus  Meetings  is  as  follows: 
December  16, 10  a.m. — isopropanol;  1 
p.m. — C.I.  Disperse  Blue  79.  December 
17, 10  a.m.— methyl  tert-butyl  ether;  1 
p.m.— methyl  ethyl  ketoxime. 

Persons  wishing  to  attend  this  meeting 
or  subsequent  meetings  on  these 
chemicals  should  call  the  TSCA 
Assistance  Office  at  the  toll  free  number 
listed  above  at  least  one  week  in 
advance. 

All  written  submissions  should  bear 
the  identifying  docket  number  (OPTS- 
41023). 

III.  Status  of  List 

In  addition  to  adding  the  four 
recommendations  to  the  priority  list,  the 
ITC's  Nineteenth  Report  notes  the 
removal  of  five  chemicals  from  the  list 
since  the  last  ITC  report  because  EPA 
has  responded  to  the  Committee's  prior 
recommendations  for  testing  of  the 
chemicals.  Subsequent  to  the  ITC's 
preparation  of  its  Eighteenth  Report, 
EPA  responded  to  the  ITC's 
recommendations  for  six  additional 
chemicals.  The  five  chemicals  removed 
and  the  dates  of  publication  in  the 
Federal  Register  of  EPA's  responses  to 
the  ITC  for  these  chemicals  are: 
methylcyclopentane.  May  15, 1986  (51  FR 
17854);  tetrabromobisphenol  A.  May  15, 
1986  (51  FR  17872);  triethylene  glycol 
monomethyl  ether.  May  15, 1986 
(51  FR  17883);  triethylene  glycol 
monobutyl  ether.  May  15.  1986 
(51  FR  17883):  triethylene  glycol 
monobutyl  ether.  May  15, 1986  (51  FR 
17883).  The  report  also  notes  that 
tributyl  phosphate,  which  was  originally 
recommended  with  intent  to  designate 
(51  FR  18368,  May  19, 1986),  has  now 


4141B 


Fadacal  R 


I 

Iter  /  Vol.  51.  No.  22D  /  Friday,  November  14,  198ft  /  Notices 


been  designated  for  response  within  12 
months  by  the  ITC. 

The  current  list  contains  three 
designated  substances,  two  chemicals 
recommended  with  intent-to-designate, 
and  four  recommended  substances. 

Authority:  15  U.S.C.  2603. 

Dated:  November  6, 1986. 

J.  Meranda, 

Director.  Existing  Chemical  Assessment 
Division. 

Nineteenth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator,  Environmental  Protection 
Agency 

Summary 

Section  4  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA,  Public  Law 
94-469)  provides  for  the  testing  of 
chemicals  in  commerce  that  may  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  It  also  provides  for 
the  establishment  of  a  Committee  (ITC), 
composed  of  representatives  from  eight 
designated  Federal  agencies,  to 
recommend  chemical  substances  and 
mixtures  (chemicals)  to  which  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  should  give 
priority  consideration  for  the 
promulgation  of  testing  rules. 

Section  4(e)(1)(A)  of  TSCA  directs  the 
Committee  to  recommend  to  the  EPA 
Administrator  chemicals  to  which  the 
Administrator  should  give  priority 
consideration  for  the  promulgation  of 
testing  rules  pursuant  to  section  4(a). 
The  Committee  is  required  to  designate 
those  chemicals,  from  among  its 
recommendations,  to  which  the 
Administrator  should  respond  within  12 
months  by  either  initiating  a  rulemaking 
proceeding  under  section  4(a)  or 
publishing  the  Administrator's  reason 
for  not  initiating  such  a  proceeding.  At 
least  every  6  months,  the  Conunittee 
makes  those  revisions  in  the  TSCA 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

As  a  result  of  its  deliberations,  the 
Committee  is  revising  the  TSCA  section 
4(e)  Priority  List  by  the  addition  of  four 
chemicals,  and  is  noting  the  removal  of 
five  as  a  result  of  responses  by  EPA. 
The  Committee  also  is  designating  one 
chemical  that  had  been  recommended 
with  intent-to-designate  in  the 
eighteenth  report. 

The  Priority  List  is  divided  into  three 
parts:  Part  A  contains  those 
recommended  chemicals  and  groups 
designated  for  priority  consideration 
and  response  by  the  EPA  Administrator 
within  12  months.  Part  B  contains 
chemicals  and  groups  recommended 


with  intent-to-designate.  This  category 
was  established  by  the  Committee  in  its 
seventeenth  report  (50  FR  47603; 
November  19, 1965)  to  take  advantage  of 
rules  promulgating  automatic  reporting 
requirements  for  nondesignated  ITC 
recommendations  under  the  section  8(a) 
Preliminary  Assessment  rule  and  the 
TSCA  section  8(d)  Health  and  Safety 
Data  Reporting  rule.  Information 
received  following  recommendation 
with  intent-to-designate  may  influence 
the  Committee  to  either  designate  or  not 
designate  the  chemical  or  group  of 
chemicals  in  a  subsequent  report  to  the 
Administrator.  Part  C  contains 
chemicals  and  gnoups  of  chemicals  that 
have  been  recommended  for  priority 
consideration  by  EPW  without  being 
designated  for  response  within  12 
months.  The  changes  to  the  Priority  List 
are  presented,  together  with  the  types  of 
testing  recommended,  in  the  following 
Table  1: 

Table  1  .—Additions  to  the  Section  4(e) 
Priority  List,  November  1986 


Chemical/Group 


A.    Designated    tof 

Resooose    Wittwi 

12  Monttn 
Tnbuiyt  ptvnphate  ' 

(CAS  No   126- 

73-8) 


B  Recominended 
With  Imem-to- 
Designate 

Isopropand "  (CAS 
No  67-63-0). 


Methyl  rert-butyl 
eth« '  (CAS  No. 
1634-04-4). 


C.  Recommended 
WittxMt  Bemg 
Designated  fof 
Response  Wittvn 
12Montl« 

C.I.  Oisparse  Btue 
79  •  (CAS  No. 
3956-55-8). 


Recommended  Studies 


He»(lh  Effects:  Ctwonic  Toxicity  includ- 
ing oncogenic,  neurotoxic,  renal,  re- 
productiye  and  developmental  et- 
l*cts. 

Chtflvcal  Fate.  Persistence  m  anaero- 
lA:  soils  and  sediments 

Ecological  Effects:  Chronic  effects  on 
aquatic  and  terrestnal  plants;  chron- 
10  effects  on  daphnids  and/or  ottiar 
aquatic  invertebrates:  acute  and 
ctiromc  enects  on  lienthic  orga- 
nisms  and  soil  invertebrates,  if 
ftund  persistent  urvler  anaerobic 
oonditions 


Hetlth  Effects:  Gertotoxicrty.  including 
ttsts  for  mutagenicity  m  mammalian 
9)rstarm  and  clastogsmcity:  chronic 
texKtly  including  oncogenicity. 

Hetlth  Effects:  Chronic  inhalation  tox- 
iWy  including  neurotoxic,  hwnalolog- 
iQ  and  ocogenic  effects. 

Ch#mical  Fate:  Monitonng  at  repre- 
sentative gasoline  termmats  and 
service  stations. 


Ilellli  Effects:  Subchromc  toxicity;  ad- 
»rption   and   chemical   disposition. 

CMnncal  Fate:  Solubility  in  i«ater:  bio- 
degradatnn  under  aerobic  and  an- 
aerobic conditions  and  the  identifi- 
cadon  of  any  relatively  persistent 
biodegradalion  mtermedates. 

Ectfogical  Effects  Acuta  toxicity  to 
fiih,  aquatic  invertebrates,  algae 
and  benthic  organisms  (including 
fi*er  feeders);  bioconcentration  m 
fl»h;  ctwomc  effects  on  aquatic  and 
benthic  buta,  rf  the  acuw  otudiei 
show  toxicity  at  low  mg/L  ooncen- 
tietion  or  If  the  dye  does  bnconcerv 


Table  1.— Additions  to  the  Section  4(e) 
Priority  List,  November  1 986 — Continued 


Chemical/Group 


Methyl  ethyl 
ketoxime  '  (CAS 
No  96-29-7). 


necommended  Studies 


Health  tffects  Chronic  toxiaty  with 
special  emphasis  on  hematopoietic 
and  oiKogenic  effects. 


CA  Index  Names  (9CI): 

'  Phosprronc  acid,  tributyf  ester  (tnbutyl  phosphate  was 
recommended  witn  inleni-to-designate  tiy  the  Committee  m 
the  eignieentn  report  (51  FR  18368)). 

'  2-Propanol, 

'  Propane,  2-methoxy-2-metfiyl- 

<  Acelamide,  /V-(5-[bisl2-(acetyloxy)ethyllamino)2-[(2- 
bromo-4.6-Oinitrophenyi)azo]-4-ethoxypnenyl]- 

'  2-Butanone  oxime. 


TSCA  Interagency  Testing  Committee 

Statutory  Member  Agencies  and  Their 
Representatives 

Council  on  Environmental  Quality 

Hai^ey  Doerksen,  Member 
Department  of  Commerce 

Patrick  D.  Cosslett,  Member 
Environmental  Protection  Agency 

John  D.  Walker.  Member  and  Vice 
Chairperson 

Laurence  S.  Rosenstein,  Alternate 
National  Cancer  Institute 

Richard  Adamson,  Member 

Elizabeth  K.  Weisburger,  Alternate 
National  Institute  of  Environmental  Health 
Sciences 

James  K.  Selkirk,  Member 
National  Institute  for  Occupational  Safety 
and  Health 

Rodger  L.  Tatken,  Member  and 
Chairperson 
National  Science  Foundation 

Rodger  W.  Baier,  Member 

Jarvis  L.  Meyers,  Altanate 
Occupational  Safety  and  Health 
Administration 

Joseph  Jarvis,  Member ' 

Stephen  Mallinger,  Alternate 

Liaison  Agencies  and  TTieir  Representatives 

Consumer  Product  Safety  Commission 

Lakshmi  C.  Mishra 
Department  of  Agriculture 

Richard  M.  Parry,  Jr. 

Elise  A.  B.  Brown 
Department  of  Defense 

Edmund  Cummings 
Department  of  the  Interior 

Ronald  Eisler  » 
Food  and  Drug  Administration 

Arnold  Borsetti 
National  Library  of  Medicine 

Vera  Hudson 
National  Toxicology  Program 

Dorothy  Canter 


Committee  Staff 
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given  the  ITC  by  the  staff  of  Dynamac 
Corporation  (technical  support 
contractor)  and  personnel  of  the  EPA 
Office  of  Toxic  Substances. 

Chapter  1 — Introduction 

1.1  Background  The  TSCA 
Interagency  Testing  Committee 
(Committee)  was  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA,  Public  Uw 
94-469).  The  specific  mandate  of  the 
Committee  is  to  recommend  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  chemical 
substances  and  mixtures  in  commerce 
that  should  be  given  priority 
consideration  for  the  promulgation  of 
testing  nJles  to  determine  their  potential 
hazard  to  human  health  and/or 
environment.  TSCA  specifies  that  the 
Committee's  recommendations  shall  be 
in  the  form  of  a  Priority  List,  which  is  to 
be  published  in  the  Federal  Register. 
The  Committee  is  directed  by  section 
4(e)(1)(A)  of  TSCA  to  designate  those 
chemicals  on  the  Priority  List  to  which 
the  EPA  Administrator  should  respond 
within  12  months  by  either  initiating  a 
rulemaking  proceeding  under  section 
4(a)  or  publishing  the  Administrator's 
reason  for  not  initiating  such  a 
proceeding.  There  is  no  statutory  time 
limit  for  EPA  response  regarding 
chemicals  that  ITC  has  recommended 
but  not  designated  for  response  within 
12  months. 

At  least  every  6  months,  the 
Committee  makes  those  revisions  in  the 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

The  Committee  is  composed  of 
representatives  from  eight  statutory 
member  agencies  and  seven  liaison 
agencies.  The  specific  representatives 
and  their  affiliations  are  named  in  the 
front  of  this  report.  The  Committee's 
chemical  review  procedures  and  priority 
recommendations  are  described  in 
previous  reports  (Refs.  1  through  3). 

1.2  Committee's  previous  reports. 
Eighteen  previous  reports  to  the  EPA 
Administrator  have  been  issued  by  the 
Committee  and  published  in  the 
FEDERAL  REGISTER  (Refs.  1  through  3). 
Ninety-three  entries  (chemicals  and 
groups  of  chemicals)  were  recommended 
for  priority  consideration  by  the  EPA 
Administrator  and  designated  for 
response  within  12  months.  In  addition, 
five  chemicals  and  one  group  of 
chemicals  were  recommended  without 
being  so  designated. 

1.3  Committee's  activities  during 
this  reporting  period.  Between  April  1. 
1986.  and  September  30. 1986.  the 
Committee  continued  to  review 


chemicals  from  its  fourth  and  fifth 
scoring  exercises,  and  from  nominations 
by  Member  Agencies,  Liaision  Agencies 
and  State  Agencies. 

The  Committee  contacted  chemical 
manufacturers  and  trade  associations  to 
request  information  that  would  be  of 
value  in  its  deliberations.  Most  of  those 
contacted  provided  unpublished 
information  on  current  production, 
exposure,  uses,  and  effects  of  chemicals 
under  study  by  the  Committee. 

During  this  reporting  period,  the 
Committee  reviewed  available 
information  on  26  chemicals  and  7  large 
classes  of  chemicals.  Four  chemicals 
were  selected  for  addition  to  the  section 
4(e)  Priority  List,  and  five  were  deferred 
indefinitely.  The  remaining  chemicals 
are  still  under  study. 

On  August  7. 1986,  the  ITC  published 
an  Intent-to-Designate  notice  (51  FR 
28431)  that  listed  hexamethylenediamine 
and  described  additional  information 
needed  by  the  ITC  to  reach  a  more 
informed  decision  on  whether  or  not  to 
designate  hexamethylenediamine  in  a 
subsequent  report  to  the  EPA 
Administrator.  The  Committee 
requested  information  on 
biodegradation  in  aerobic  ponds  and 
under  both  aerobic  and  anaerobic 
conditions  in  disposal  wells,  in  the 
presence  of  other  waste  constituents 
typical  of  hexamethylenediamine 
production.  A  deadline  of  October  6, 
1986  was  provided  for  receipt  of 
relevant  information. 

1.4    The  TSCA  section  4(e)  Priority 
List.  Section  4(e)(1)(B)  of  TSCA  directs 
the  Committee  to:  ".  .  .  make  such 
revisions  in  the  [priority]  hst  as  it 
determines  to  be  necessary  and  .  .  . 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions."  Under  this  authority, 
the  Conmiittee  is  revising  the  Priority 
List  by  adding  four  chemicals: 
isopropanol,  methyl  /ert-butyl  ether,  C.I. 
Disperse  Blue  79,  and  methyl  ethyl 
ketoxime.  None  of  these  chemicals  is 
designated  for  response  within  12 
months  but  the  Committee  intends  to 
designate  isopropanol  and  methyl  tert — 
butyl  ether  unless  information  received 
following  recommendation  influences 
the  Committee  to  withhold  designation. 
In  addition,  the  Committee  is 
designating  for  response  within  12 
months  one  chemical  that  wes 
recommended  with  intent-to-designate 
in  the  eighteenth  report.  The  designated 
chemical  is  tributyl  phosphate.  The 
testing  recommended  for  these 
chemicals  and  the  rationales  for  the 
recommendations  are  presented  in 
Chapter  2  of  this  report. 

Five  chemicals  are  being  removed 
from  the  Priority  List  because  the  EPA 


Administrator  has  responded  to  the 
Committee's  prior  recommendations  for 
testing  them.  They  are  listed  in  the 
following  Table  2  with  citations  to  EPA 
responses: 

Table  2— Removals  From  the  TSCA  Sec- 
tion 4(e)  Priority  List  April  1,  1986 
Through  September  30, 1986 


Chetncal/Gfoup 


Methyl  cyctopsntane 

Tetrabromobisphenol  A. 
Tneltiytene  gtycol 

'nooomemyl  ether. 
Tnettiytefie  glycol 

monoeltiyt  ettier 
Tnethylene  glycol 

monotxityl  elhor. 


EPA  Responses 

Federal 

"«9sief        j  Publication  Date 

Crtainn         { 

-t— 

51  FR  17854  ..!  May  15.  1986 
51  FH  17872  May  15.  1986 
51  FR  17883 j  May  15.  1986 

51  FR  17883 |  May  15,  1986 

I 
51  FR  17883 !  May  15.  1966 


Removal  of  87  entries  was  noted  in 
previous  reports  (Ref.  1  through  3).  To 
date,  92  chemicals  and  groups  of 
chemicals  have  been  removed  from  the 
Priority  List. 

With  the  four  recommendations  and 
five  removals  noted  in  this  report,  nine 
entries  now  appear  on  the  section  4(e) 
Priority  List.  The  Priority  List  is  divided 
in  the  following  Table  3  into  three  parts; 
namely,  A.  Chemicals  and  Groups  of 
Chemicals  Designated  for  Response 
Within  12  Months,  B.  Chemicals  and 
Groups  of  Chemicals  Recommended 
with  Intent-to-Designate,  and  C. 
Chemicals  and  Groups  of  Chemicals 
Recommended  Without  Being 
Designated  for  Response  Within  12 
Months.  Table  3  follows: 

Table  3.— The  TSCA  Section  4(e)  Priority 
List,  November  1986 


A  Chemicals  and  Groups  o<  Chemicals 
Recommended  and  Designated  tor  Re- 
sponse Wittim  12  Months 

Entfy  and  date  01  designation 

1.  Cyctoheicane 

2  Z.S-Di-Mrt-tKJtylphenol 

3  Tnbutyl  phosphate 


B  Chemicals  and  Groups  of  Chemicals 
RecommerMed  with  Intent-lo-Oesignais 
Entry  and  date  of  recommerxlation 

1.  Isopropanol 

2  Methyl  farj-butyl  ether 

C  Chemicals  and  Groups  of  Ctiemicals 
Recommended  Witfioul  Being  Desig- 
naled  tor  Response  Withm  12  Months 

1  3.4-Oichlorobenzotnftuonde 

2  Oasodecyl  phenyl  phosphite 

3  CI   Disperse  Blue  79 

4  Methyl  ethyl  keloiime 


May  1986. 
Nov.  1986 


Nov   1986. 
Nov  1986 


May  1984 
Nov  1985 
Nov  1986 
Nov   1986 


References 

(1)  Sixteenth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator,  Environmental  Protection 
Agency.  TSCA  Interagency  Testing 
Committee.  May  21,  1985,  50  FR  20930-20939. 
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Includes  references  to  Reports  1  through  15 
and  annotative  list  of  removals. 

(2)  Seventsenth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator,  Environmental  Protection 
Agency.  TSCA  Interagency  Testing 
Committee.  November  19, 1985,  50  FR  47603- 
47612. 

(3)  Eighteenth  Report  of  the  TSCA 
Ihttragency  Testing  Committee  to  the 
Administrator,  Environmental  Protection 
Agency.  TSCA  Interagency  Testing 
Committee.  May  19, 1986.  51  FR  18368-18375. 

Qiapter  2— Recommendations  of  the 
Committee 

2.1  Chemicals  recommended  for 
priority  consideration  by  the  EPA 
Administrator.  As  provided  by  section 
4(gH1)(B)  of  TSCA.  the  Committee  is 
adding  the  following  chemical 
substances  to  the  section  4(e)  Priority 
List:  isopixjpanol.  methyl  tert-butyl 
ether,  C.L  Disperse  Blue  79,  and  methyl 
ethyl  ketoxime.  The  recommendation  of 
these  chemicals  is  being  made  after 
considering  the  factors  identified  in 
section  4(e)(1)(A)  and  other  relevant 
information,  as  well  as  the  professional 
judgment  of  Committee  members.  In 
addition,  the  Committee  is  designating 
for  response  within  12  months  one 
chemical  substance  that  was 
recommended  with  intent-to-designate 
in  the  eighteenth  report.  The  designated 
chemical  is  tributyl  phosphate. 

2.2  Chemicals  designated  for  response 
within  12  months— 2.2.a  Tributyl 
phosphate.  In  the  eighteenth  report  to 
the  Administrator  of  EPA  (51  FR  18368), 
tributyl  phosphate  was  recommended 
with  intent-to-designate.  The  rationale 
for  that  recommendation  appears  in  the 
eighteenth  report.  Information  reviewed 
by  the  Committee  in  response  to  the 
eighteenth  report  included  any  public 
comments  on  the  Committee's 
recommendations;  production  volume, 
use,  exposure  and  release  information 
reported  by  manufacturers  of  tributyl 
phosphate  under  the  TSCA  section  8(a) 
Preliminary  Assessment  rule;  health  and 
safety  studies  submitted  under  the 
TSCA  section  8(d)  Health  and  Safety 
Data  Report  rule;  and  any  unpublished 
and  published  data  available  to  the 
Committee.  Health  effects  information 
included  acute  toxicity  studies  and  skin 
and  eye  irritation  studies  (Ref.  1,  Dow 
Chemical  Co.,  1986;  Ref.  2.  Eastman 
Kodak  Co.,  1986;  Ref.  3.  FMC  Corp.,  1986; 
and  Ref.  6,  Stauffer  Chemical  Co..  1986), 
mutagenicity  (Ames  test)  data  (Ref.  3, 
FMC  Corp..  1986)  and  delayed 
neurotoxicity  studies  (Ref.  5,  Monsanto 
Co.,  1986).  Chemical  fate  information 
included  chemical  and  physical 
properties,  biological  oxygen  demand 
(BOD)  data  and  monitoring  reports  (Ref. 
2.  Eastman  Kodak  Co..  1986i  Ref.  3,  FMC 


Corp.,  1988;  Ref..4.  Glyco,  Inc.,  1986;  and 
Ref.  5  Monsanto  Co.,  1986).  Ecological 
effects  information  included  acute 
toxicity  values  with  aquatic 
invertebrates  and  fish  (Ref.  5.  Monsanto 
Co.,  1986). 

After  reviewing  the  information,  the 
Committee  concluded  that  data  are  still 
lacking  on  chronic  toxicity,  chemical 
fate  and  ecologioal  effects.  For  these 
reasons  and  for  the  reasons  previously 
presented  (51  FR  18368)  the  Committee 
is  now  designating  tributyl  phosphate 
for  response  witkin  12  months  and 
recommending  that  it  be  tested  for  the 
following: 

1.  Health  effects.  Chronic  toxicity 
including  oncogenic,  neurotoxic,  renal, 
reproductive  and  developmental  effects. 

2.  Chemical  Fate.  Persistence  in 
anaerobic  soils  and  sediments. 

3.  Ecological  Effects.  Chronic  effects 
on  aquatic  and  terrestrial  plants;  chronic 
effects  on  daphnids  and/or  other 
aquatic  invertebrates;  acute  and  chronic 
effects  on  benthic  organisms  and  soil 
invertebrates,  if  found  persistent  under 
anaerobic  conditions. 

References 

(1)  Dow  Chemical  Co.,  Midland.  MI.  Letter 
from  R.I.  Hagerman  to  Document  Control 
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Letter  from  R.  Hays  Bell  to  U.S.  EPA.  August 
11. 1986. 

(3)  FMC  Corp.,  Philadelphia,  PA.  Letter 
from  Ann  S.  Keller  to  U.S.  EPA.  August  8, 
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Michael  J.  Reale  to  U.S.  EPA,  August  8, 1986. 

(5)  Monsanto  Co«  St.  Louie,  MO.  Letter 
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(7)  Union  Carbide  Corp.,  Danbury,  CT. 
Letter  from  D.L.  Heywood  to  U.S.  EPA. 
August  11, 1966. 

2.3    Chemicals  recommended  with 
intent-to-designate — 2.3.a  Isopropanol— 
Summary  of  recommended  studies.  It  is 
recommended  that  isopropanol  be  tested 
for  the  following: 

1.  Health  Effects.  Genotoxicity 
studies,  including  tests  for  mutagenicity 
in  mammalian  systems  and  for 
clastogenicity  Chronic  toxicity, 
including  oncogenicity. 

Physical  and  Chemical  Information 

CAS  Number  67-63-4) 
Synonyms:  2-pTopanol  (9  CI); 

dimethyicarbinol;  isopropyl  alcohol 
Acronym;  IPA 
Structural  Formula: 


,u 


r 
CH3-CH-CH3 

I 

Empirical  Formula:  CsHgO 

Molecular  Weight:  6#.ll 

Melting  Point:  -87.afC  (Ref.  29.  Mellan. 

1977) 
Boiling  Point:  82.3°C  (Ref.  29,  Mellan, 

1977) 
Vapor  Pressure:  33.0mmHg  at20''C  (Ref. 

29.  Mellan,  1977J,  44.0  nrniHg  at  25*C 

(Btief.  7,  Browning,  1965),  105.8 

mmHg  at  40*C  (Hef.  18,  Hatch.  1961) 
Solubility  in  Water:  Miscible  with  water, 

insoluble  in  salt  solutions  (Hef.  56. 

Windholz.  1983^ 
Solubility  in  Organic  Solvents:  Miscible 

with  ethano),  ether,  and  chloroform 

(Ref.  56,  Windhortz,  1983) 
Specific  Gravity:  0.79  at  20/20'C  (Ref.  29, 

Mellan,  1977) 
Log  Octanol/Water  Partition 

Coefficient  (log  P):  0.2  (estimated: 

Ref.  27,  Lea  et  at,  1971) 
Description  of  Chemical:  colorless  liquid 

Rationale  for  Recontmeadatioas 

I.  Exposure  information— A. 
Production/use/disposal/environmental 
release.  The  annual  production 
capacities  of  four  domestic  producers  of 
isopropanol  as  of  January  1, 1985, 
totaled  2.5  billion  pounds  (Ref.  48,  SRI. 
1985).  The  1985  U.S.  production  of 
isopropanol  was  reported  to  be  L12 
billion  pounds,  giving  it  the  ranking  of  50 
among  the  top  50  chemicals  for  that  year 
(Ref.  9,  C&EN,  1988).  The  1984  U.S. 
production  of  isopropanol  was  reported 
to  be  1.39  billion  pounds  (Ref.  54,  USITC, 
1985),  up  bom  the  1983  production  of 
1.21  billion  pounds  (Ref.  53,  USITC. 
1984)  but  down  from  the  1980  production 
of  1.21  billion  pound«(Ref.  52.  USITC, 
1981). 

Imports  of  isopropanol  in  1985  totaled 
136.2  million  pounds  (Ref.  49.  USDOC. 
1986a).  Exports  in  1985  accounted  for 
178.4  million  pounds  (Ref.  50,  USDOC. 
1986b). 

Most  isopropanol  produced  in  the 
United  States  is  man«factured  by  the 
indirect  hydration  process.  In  this  two- 
step  process,  propylene  reacts  first  with 
sulfuric  acid;  the  products  are  then 
hydrolyzed  to  isopropanol  and  sulfuric 
acid  (Ref.  45.  SRL  1980). 

Isoproptuiol  has  a  la^ge  number  of 
uses.  The  percentags  breakdown  of 
isopropanol  demand  for  1984  was. 
estimated  to.be  the  following: 
production  of  acetona  (24  percent), 
coatings  and  celftted  •oiveflts(l& 
percent),  othec  solventa  (11  pftresnt^ 
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pharmaceuticals  {11  percent),  household 
and  personal  products  (11  percent), 
chemical  process  solvents  (9  percent), 
chemical  intermediates  (7  percent),  and 
gasoline  additives  (4  percent).  Exports 
account  for  the  other  8  percent  (Ref.  12. 
CMR.  1984). 

It  has  been  estimated  that  50  percent 
of  commercial  isopropanol  is  ultimately 
released  to  the  environment.  An 
additional  1.5  percent  is  estimated  to  be 
lost  during  production  (Dorigan  et  al.. 
1976,  cited  in  Ref.  51,  USEPA,  1979). 

B.  Evidence  for  human  and 
environmental  exposure.  The  National 
Occupational  Hazard  Survey  (NOHS). 
conducted  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  from  1972  to  1974.  estimated 
that  5,483,882  workers  in  357,173  plants 
were  potentially  exposed  to  isopropanol 
in  the  workplace  (Ref.  32.  NIOSH. 
1976a).  These  estimates  were  derived 
from  observations  of  the  manufacture 
and  use  of  the  compound,  of  trade  name 
products  known  to  conteiin  the 
compound,  and  of  generic  products 
suspected  to  contain  the  compound  (19. 
40,  and  42  percent  of  the  total  estimate, 
respectively). 

NIOSH  conducted  a  second 
workplace  survey,  the  National 
Occupational  Exposure  Survey  (NOES), 
from  1980  to  1963  (Ref.  34.  NIOSH.  1964). 
Preliminary  data  from  NOES  indicated 
that  1,857.962  workers,  inchiding 
1,186,141  women,  in  43.616  plants  were 
potentially  exposed  to  the  compound  in 
the  workplace  in  198a  Unlike  NOHS, 
the  NOES  estimates  were  based  only  on 
observations  of  the  use  and  manufacture 
of  the  compound,  per  se. 

The  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  has  established  a  threshold 
limit  value  (TLV)  of  400  parts  per  million 
(ppm)  as  an  8-hour  time-weighted 
average  with  a  15-minute  short-term 
exposure  limit  of  500  ppm  (Ref.  2. 
ACGIH.  1986b).  The  TLV  was  set  on  the 
basis  of  eye.  nose,  and  throat  irritation 
(Ref.  1,  ACGIH.  1986a).  The  permissible 
exposure  limit  (PEL)  for  the  workplace 
adopted  by  the  Occupational  Safety  and 
Health  Administration  is  also  400  ppm 
(Ref.  40.  OSHA.  1983). 


General  dilution/ventilation  and  the 
use  of  personal  protective  equipment 
have  been  recommended  as  effective 
controls  to  reduce  occupational 
exposure  to  isopropanol  in  a  number  of 
operations  (Ref.  35.  NIOSH/OSHA, 
1978). 

Isopropanol  is  a  constituent  of  some 
commercial  food  flavors  (Ref.  47. 
Stanley,  1939;  Ref.  41,  Pendleton,  1970). 
For  this  use  and  its  use  as  an  adjuvant, 
the  Food  and  Drug  Administration 
permits  the  use  of  only  the  minimum 
quantity  of  isopropanol  necessary  to 
produce  the  desired  effect.  No  residues 
of  the  chemical  may  remain  in  foods 
marked  with  isopropanol-derived  color 
additives  (Ref.  15.  FDA.  1986). 

Isopropanol  has  been  detected  in 
trace  quantities  in  fish  meal  (Ref.  21. 
lida  et  al..  1978).  white  bread  (Wideblatt 
and  Kohn.  1960.  cited  in  Ref.  16. 
Fenaroli.  1975).  enzyme-inactivated  beei' 
(Wick.  1965.  cited  in  Ref.  16.  Fenaroli. 
1975).  and  pressure-cooked  pork  liver 
(Mussinan  and  Walradt.  1974.  cited  in 
Ref.  16.  Fenaroli.  1975). 

Isopropanol  was  identified  in 
leachates  from  a  Southington.  CT, 
landfiO  site  in  1982-63  at  concentrations 
ranging  from  3 J  to  aS  mg/L  (Ref.  43, 
Sawhney  and  Kozloski.  1964).  Levels  of 
isopropanol  ranging  fromn  2.3  to  21.3 
ug/L  have  been  measured  at  a  municipal 
effluent  in  a  river  in  Oklahoma,  and 
levels  ranging  from  10  to  2,000  ug/L  have 
been  found  in  a  well  in  South  Carolina 
near  an  industrial  impoundment  area 
(Ref.  48.  STORET,  1986). 

II.  Chemical  fate  information. 
Although  very  large  amounts  of 
isopropanol  are  released  to  air  and 
water,  most  of  the  releases  are  widely 
dispersed  and  isopropanol  in  the 
environment  will  be  rapidly 
biodegraded  or  oxidized.  Therefore, 
chemical  fate  testing  is  not  being 
recommended  at  this  time. 

in.  Biological  effects  of  concern  to 
human  health — A.  Metabolism  and 
toxicokinetics.  Isopropanol 
administered  intravenously  and  orally 
to  normal,  fasting  dogs  was  rapidly 
absorbed  from  the  gastrointestinal  tract; 
distribution  to  the  tissues  occurred 


within  a  range  of  30  minutes  to  1  or  2 
hours  (Ref.  26.  Lehman  et  al.,  1945). 

Isopropanol  is  metabolized  to  acetone 
in  rats  by  alcohol  dehydrogenase  (ADH) 
(Ref.  37,  Nordmann.  1980).  Rats  were 
intraperitoneally  administered  pyrazole, 
an  inhibitor  of  ADH  and  catalase.  or 
amino-l,2.4-triazole,  an  inhibitor  of 
catalase  alone.  Isopropanol  was  then 
administered  either  intraperitoneally  or 
by  gavage.  Blood  levels  of  isopropanol 
and  acetone  were  then  monitored  at 
regular  intervals.  Animals  receiving 
amino-1.2.4-triazole  showed  no 
significant  difference  in  blood 
isopropanol  or  acetone  levels  from  those 
observed  in  rats  receiving  only 
isopropanol.  In  contrast,  pretreatment 
with  pyrazole  decreased  isopropanol 
clearance  and  delayed  the  rate  of 
acetone  production  (Ref.  38,  Nordmann 
et  al..  1973). 

When  isopropanol  was  perfused 
through  rabbit  liver  in  situ,  a  progressive 
rise  in  the  acetone  concentration  in 
blood  was  observed  (Ref.  14,  Ellis,  1952). 

An  average  of  10.2  percent  of  the  dose 
of  isopropanol  administered  by  gavage 
to  rabbits  was  isolated  as  the 
glucuronide  from  the  24-hour  urine 
sample.  Acetone  (about  0.5  percent  of 
the  dose)  was  also  identified  in  expired 
air  from  treated  rabbits  (Ref.  22,  Kamil 
et  al.,  1953). 

Blood  levels  of  isopropanol  and 
acetone  in  rats  following  inhalation 
exposure  to  isopropanol  for  4  hours,  in 
the  test  range  of  500  to  8,000  ppm,  were 
directly  related  to  atmospheric 
concentrations  of  the  chemical. 
Increasing  the  exposure  time  to  8  hours 
magnified  the  amount  of  acetone  that 
could  be  detected  even  20  hours 
following  exposure.  These  results 
indicate  a  slow  conversion  of  the 
alcohol  to  acetone  (Ref.  24,  Laham  et  al., 
1980). 

In  rats  given  single  intraperitoneal 
doses  of  isopropanol,  the  half-life  of  the 
chemical  in  plasma  declined  with 
decreasing  dose  level  (Ref.  42,  Rietbrock 
and  Abshagen,  1971). 

B.  Acute  (short-term)  effects.  The 
acute  toxicity  of  isopropanol  is 
summarized  in  the  following  Table  4. 


Table  4.— Acute  Toxicity  of  Jsopbopanol  in  Laboratory  Animals 


Animat 


Mouse    

Do „ 

Do 

Do 

Ral 

Do 

nat(U.dayKjW)... 
Rat  (foung  Kkilt) . 
Rat  IoMm  aiUI>-. 
Ral 


Route 


Or*.. 
IM... 
Ipr- 
Ml.. 
Ori. 
OH.. 
Oct.. 
Ort.. 
Ort.. 
Ort.. 


Effect 


R«ler«nc« 


LOw.  4.8  g/kg.  CNS 


LD»: 
UU 

LO. 

LUk. 
LD> 
L0» 
LOU: 


10.39  rag/L.  2.|v  i 

1.28  g/kg _ 

31.0  nmol/ka  (■'WUf  19  fl/lgj.. 

5.84  9/1<g 

6  73  cmVkg 

5  6  mL/kg 

6.0mL/kg _ 

6.8  mL/kg 


LDw  4  7  g/kg 


Levy  and  Zakftan  (197E.  Ref  28| 

Do. 

Do 
Chvapii  et  al  (1962.  Ret  10> 
Smylh  and  CaiT>entef  (1B46.  Ref  44> 
Lehman  and  Chase  (1944.  ftel  2S| 
Kinva  «  al  (1971.  Ref  23) 

Do. 

Do 
Lawy  and  Zakftan  (1976.  Ref  26) 
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Table  4.— Acute  Toxicity  of  Isopropanol  in  Laboratory  Animals— Continued 


Do.. 


R«.. 


Do.. 
Oo.. 

R«bM... 
Oo. 


RouM 


m.. 


Ipr... 
Scu.. 
Orl... 

on... 


Effect 


LD»:  19.000  ppm  (femates),  8-hf  exposure  Severe  imtatKjn  to  mucous  membranes. 

Ataxia,  prostration,  narcosfe  At  levels  Iwtween  20.000  and  22,000  ppm.  paralyS4S  of 

hmd  legs  was  observed  n  both  sexes  during  first  5  days  of  exposure 
Coogestioo  of  liver,  lungs.  «nd  spleen  was  observed  m  rats  exposed  at  4  000  and 

8.000  ppm. 
500-16.000  ppm,  4-hr  expoaure;  At  4,000  ppm  slight  hypothermia  was  Observod.  At 

8,000  and  16.000  ppm,  severe  hypothermia  recorded. 

LD»:  1.87  g/kg 

LD»;  5.70  g/Kg ^ 

LDv,;6  41  cm'/kg 

LD»:  6  15  cm'/kg  ,      


Reference 


Uham  e<  ai  (1980.  Ret  24). 


Laham  el  al  (1980.  Ret  24). 

Levy  and  Zakhari  (1976.  Ref.  28) 

Do. 
Lehman  an4  Chase  (1944.  Ref  25). 

Do. 


When  applied  to  rabbit  eyes,  a  lirop  of 
isopropanol  caused  mild  transitory 
injury  (Ref.  44.  Smyth  and  Carpenter. 
1948).  Isopropanol  did  not  produce  any 
adverse  effects  when  applied  dermally 
to  guinea  pigs,  dogs,  and  white  rats 
(Macht.  1922.  cited  in  Ref.  32.  NOISH. 
1976a;  Steele  and  Wilhelm.  1966.  cited  in 
Ref.  32.  NIOSH.  1976a).  Similarly,  the 
chemical  did  not  produce  tissue 
destruction  when  applied  to  intact  and 
abraded  skin  of  rabbits  and  guinea  pigs 
(Ref.  36.  Nixon  et  al..  1975). 

C.  Genotoxicity.  In  the  Salmonella 
microsomal  assay  using  the  spot  test, 
isopropanol  was  nonmutagenic  in 
strains  TA98.  TAlOO.  TA1535.  and 
TA1537  both  with  and  without  S-9  from 
Aroclor-induced  rats  (Ref.  17.  Florin  et 
al..  1980).  The  chemical  was 
nonmutagenic  in  Salmonella  strains 
TA97,  TA98,  TAlOO,  TA1535.  and 
TA1537  both  with  and  without 
metabolic  activation,  when  tested  using 
a  plate-incorporation  modification  of 
this  microbial  assay  (Ref.  39,  NTP 
CHEMTRACK.  1986). 

Isopropanol  yielded  negative  results 
in  mutagenicity  tests  in  Neurospora 
crassa  (Ref.  6.  Brockman  et  al.,  1984). 
Isopropanol  did  not  enhance  simian 
adenovirus  (SA7)  transformation  using 
Syrian  hamster  embryo  cells  when 
tested  over  a  concentration  range  of  62 
to  1,000  ug/mL  (Ref.  19.  Heidelberger  et 
al..  1983). 

D.  Oncogenicity.  In  inhalation  studies. 
C3H.  ABC,  and  C57  mice  were  exposed 
to  isopropanol  for  3  to  7  hours  per  day,  5 
days  per  week  for  5  to  8  months.  There 
was  no  significant  increase  in  the 
number  of  tumors  observed.  Similarly, 
no  increases  in  pulmonary  tumors  were 
observed  in  the  same  strains  of  mice 
received  20  to  40  weekly  subcutaneous 
injections  of  0.025  mL  isopropanol  (Ref. 
55,  Weil  et  al..  1952). 

In  skin  painting  studies,  no  tumors 
were  observed  when  isopropanol  was 
painted  on  the  clipped  backs  on  30 
Rockland  all-purpose  mice  3  times  per 
week  for  1  year  (Weil,  unpublished  data, 
cited  in  Ref.  33,  NIOSH,  1976b). 

E.  Chronic  (long-term)  effects. 
Isopropanol  was  administered  as  a  5 


percent  solution  in  tap  water  to  male 
albino  rats  for  9  months.  The  average 
daily  consumption  of  isopropanol  was 
1.9  mL/kg.  There  was  no  significant 
differences  in  the  death  rates  of  the 
treated  animals  compared  to  controls 
given  tap  water.  Treated  animals 
experienced  a  marked  decrease  in  fluid 
consumption  compared  to  controls,  as 
well  as  a  significant  weight  depression. 
Both  of  these  conditions  were  reversed 
in  the  month  following  withdrawal  of 
the  alcohol.  Noisy  breathing  and 
sluggishness  were  also  noted  in  the 
treated  animali.  In  another  test,  187 
daily  applications  of  a  50  percent 
solution  of  isopropanol  of  the  heads  of 
male  rats  failed  to  cause  injury  to  the 
skin,  hair,  or  eyes  that  would 
differentiate  the  treated  from  the  control 
animals  (Ref.  5,  Boughton,  1944). 

White  rats  were  administered  0.5, 1.0, 
2.5,  5.0,  and  10.0  percent  solutions  of 
isopropanol  in  water  for  27  weeks.  Rats 
given  10  percent  isopropanol  refused  to 
drink  the  fluid  and  died  early  in  the 
experiment.  Some  deaths  occurred  in 
two  of  the  other  exposure  groups,  but 
insufficient  data  were  available  to 
determine  whether  the  deaths  were 
treatment  related.  Food  intake  by  the 
exposed  rats  was  equal  to  or  greater 
than  that  of  the  control  rats.  There  was 
a  tendency  for  decreasing  fluid  intake 
with  increasing  alcohol  concentration. 
Gross  and  histopathologic  examination 
of  selected  organs  showed  no  evidence 
of  gross  or  microscopic  changes  (Ref.  25, 
Lehman  and  Chase,  1944). 

Three  dogs  were  administered 
isopropanol  in  water  daily  for  7  months. 
The  alcohol  concentration  was  4  percent 
from  the  end  of  the  first  month  until  the 
conclusion  of  the  experiment.  Tolerance 
to  the  alcohol  developed,  as  manifested 
by  an  increased  degree  of 
neuromuscular  coordination  at  similar 
blood  levels  in  habituated  versus  control 
animals  and  by  increased  elimination  of 
the  alcohol.  The  only  significant 
histopathologic  changes  were  noted  in 
the  kidneys  of  the  one  dog  that  died 
(Ref.  26.  Lehman  et  al..  1945). 

F.  Reproductive  and  developmental 
effects.  In  a  three-generation 


reproductive  study,  male  and  female 
rats  receiving  2.5  percent  isopropanol 
daily  in  drinking  water  exhibited  no 
deleterious  effects  on  their  reproductive 
function  and  embryonic  development. 
Some  retardation  of  growth  was 
observed  in  the  early  life  of  first- 
generation  rats  (Ref.  26,  Lehman  et  al., 
1945). 

Isopropanol  was  administered  by 
inhalation  to  groups  of  15  pregnant 
Sprague-Dawley  rats  for  7  hours  per  day 
on  gestation  days  1  to  19  at  doses  of 
3,500,  7,000  and  10,000  ppm.  The  highest 
concentration  produced  maternal 
narcosis  and  reduoed  weight  gain  and 
feed  intake.  At  7,000  ppm  isopropanol, 
the  only  observable  maternal  effect  was 
decreased  weight  gain.  No  maternal 
effects  were  observed  at  3,500  ppm. 
Following  expo8ur«  to  10,000  ppm 
isopropanol,  there  was  a  statistically 
significant  increase  in  resorptions  and 
decrease  in  fetal  weights.  Fetal  weights 
were  also  decreased  at  the  two  lower 
dose  levels.  There  was  a  significant 
increase  in  malformations  in  the  htters 
of  dams  exposed  to  7.000  and  10,000 
ppm  isopropanol.  No  teratogenic  effects 
were  observed  at  the  3,5000  ppm  dose 
level  (Ref.  31,  Nelson  et  al.,  1985;  Ref.  30, 
Nelson  et  al.,  1986). 

A  single-generation  reproduction 
study  is  being  conducted  in  the  Wistar 
rat  at  dose  levels  of  0.5, 1.0.  and  2.0 
percent  isopropan(d  in  drinking  water. 
Males  will  be  exposed  70  days  prior  to 
mating  and  females  21  days  prior  to 
mating.  Also  underway  is  a  teratology 
study  in  female  Wiitar  rats  at  does 
levels  of  0.5, 1.5,  and  2.5  percent 
isopropanol  in  drinking  water.  The  high 
does  was  selected  to  produce  maternal 
toxicity.  Both  studies  are  being 
conducted  at  the  request  of  the 
government  of  the  United  Kingdom  (Ref. 
11.  CMA.  1986). 

G.  Observations  in  humans. 
Occupational  exposure  to  isopropanol 
was  assessed  in  12  workers  employed  in 
a  printing  works  by  testing 
environmental  air,  alveolar  air,  venous 
blood,  and  urine  during  their  work  shift. 
Isopropanol  in  environmental  air  ranged 


Federal  Register  /  Vol.  51.  No.  220  /  Friday.  November  14.  1966  /  Notices 


between  7  and  645  mg/m  ».  It  was 
detected  in  alveolar  air  at  levels  ranging 
between  4  and  437  mg/m  ».  The  chemical 
was  not  detected  in  blood  or  urine. 
Alveolar  concentration  of  alcohol  was 
significantly  corrected  with  its 
environmental  concentration  (Ref.  8, 
Brugnone  et  al.,  1983). 

The  blood  half-hves  of  isopropanol  in 
two  patients  suffering  from  acute 
overdoses  of  the  alcohol  were  estimated 
at  155  and  187  minutes,  respectively.  In 
both  patients,  acetone  levels  were 
higher  than  the  alcohol  values  at  the 
beginning  of  the  study  and  remained 
elevatfed  throughout  the  study  (Ref.  13, 
Daniel  et  al.,  1981). 

In  five  persons  who  died  as  a 
consequence  of  drinking  isopropanol. 
deep  and  stubborn  coma  was  observed 
as  well  as  varying  degrees  of  shock  and 
hypothermia.  Acetonuria  without 
glycosuria  was  also  observed  (Ref.  3, 
Adelson,  1962). 

In  a  historical  prospective  study  of  262 
men  who  had  worked  at  an  isopropanol 
plant  in  Great  Britain,  the  observed 
deaths  were  slightly  higher  than 
expected.  There  was  a  statistically 
nonsignificant  increase  in  deaths  from 
neoplasms.  One  person  died  from  nasal 
cancer;  the  authors  stated  that  this 
finding  was  unlikely  to  be  due  to  chance 
even  though  based  on  small  numbers 
(Ref.  4,  Alderson  and  Rattan,  1980). 

An  increased  incidence  of  cancer  of 
the  paranasal  sinuses  was  observed  in 
workers  at  factories  manufacturing 
isopropanol  by  the  strong  acid  process. 
The  risk  of  laryngeal  cancer  may  also 
have  been  elevated  in  these  woricers 
(Ref.  20.  lARC,  1977). 

H.  Rationale  for  health  effects 
recommendations.  Annual  domestic 
production  of  isopropanol  is  greater 
than  1  billion  pounds.  Well  over  1 
million  persons  are  estimated  to  be 
exposed  to  the  chemical  in  the 
workplace.  Widespread  consumer 
exposure  results  from  its  use  in 
pharmaceuticals  and  household 
products.  It  has  been  detected  in  trace 
quantities  in  several  foods.  It  has  also 
been  identified  in  leachaies  from  a 
landfill  site.  Although  several  limited 
carcinogenicity  studies  have  been 
performed,  insufficient  data  are 
available  to  assess  its  long-term  effects. 
Therefore,  the  Committee  reconmiends 
chronic  toxicity  studies,  including  tests 
to  assess  its  oncogenic  potential. 
Additional  genotoxicity  studies, 
including  tests  to  assess  its  mutagenic 
potential  in  mammalian  systems  and  its 
clastogenic  effects,  are  also 
recommended.  The  Committee  is 
concerned  about  possible  reproductive 
and  developmental  effects  of 
isopropanol  given  the  teratogenic  effects 
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observed  at  high  doses  in  inhalation 
studies  in  rats.  However,  the  Committee 
recommends  deferring  the  chemical 
from  consideration  for  such  testing 
pending  the  outcome  of  relevant  studies 
presently  being  conducted  at  the  request 
of  the  government  of  the  United 
Kingdom. 

IV.  Ecological  effects  of  concern. 
There  is  sufficient  information  available 
to  show  that  isopropanol  is  unlikely  to 
persist  in  the  environment  at 
concentrations  that  would  cause 
adverse  ecological  effects.  Therefore, 
ecological  effects  testing  is  not  being 
recommended  at  this  time. 
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2.3.b  Methyl  tert-butyl  ether- 
Summary  of  recommended  studies.  It  is 
recommended  that  methyl  tert-butyl 
ether  (MTBE)  be  tested  for  the  following: 

1.  Chemical  Fate.  Monitoring  studies 
to  determine  typical  concentrations  of 
MTBE  at  representatives  sites  where 
MTBE-containing  gasoline  is 
transferred,  including  gasoline  terminals 
and  service  stations. 

2.  Health  Effects.  Chronic  inhalation 
toxicity  including  neurotoxic, 
hematologic,  and  oncogenic  effects. 

Physical  and  Chemical  Information 
CAS  Number: 


1634-04-4 
Synonyms; 
Propane.  2-methoxy-2-methyI— (9  CI); 
Methyl  l.l-dimathylethyl  ether;  (2- 
Methyl-2-propyl)  methyl  ether;  tert- 
Butyl  methyl  either 
Acronym: 

MTBE 
Structural  Formula; 


CH, 
'  I 
CH3-O-C-CH3 

CH, 


Empirical  Formula: 

CsH.jO 
Molecular  Weight: 

88.15 
Melting  Point: 

-110°C  (Ref.  16,  Phillips  Petroleum, 
1984) 
Boiling  Point: 

55°C  (Ref.  16,  Phillips  Petroleum,  1984) 
Vapor  Pressure: 
414  mmHg  at  38°C  (Ref.  16,  Phillips 
Petroleum,  1984) 
Solubility  in  Water: 
40,000  mg/L  (Ref.  11.  Hawley,  1981) 
43,000  mg/L  (Ref.  4.  ARCO.  1986) 
Solubility  in  Organic  Solvents: 
Very  soluble  in  alcohol  and  ether  (Ref. 
12,  HSDB,  1986) 
Specific  Gravity: 
0.74  at  20/4°C  (Ref.  16.  Phillips 
Petroleum.  1984) 
Log  Octanol/Water  Partition 
Coefficient:  (log  P): 
1.30  (Ref.  13,  Leo,  1982;  cited  in 
ISHOW.  1984) 
Henry's  Law  Constant: 
4.5xlO-'^tm-mVraol  (Ref.  20,  USEPA, 
1986) 
Description  of  Chemical; 
Clear  liquid,  pleasant  hydro-carbon 
odor  (Ref.  16,  Phillips  Petroleum, 
1984) 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production/use.  The  commercial 
production  of  MTBE  uses  the  reaction  of 
isobutylene  and  methanol,  in  the 
presence  of  a  catalyst,  at  30  to  100°C 
and  7  to  14  atmospheres.  Production  has 
increased  dramaticaBy  since  1979  when 
MTBE  was  approved  by  the  EPA  for  use 
as  a  blending  component  of  unleaded 
gasoline.  Current  production  is  in  the 
neighborhood  of  2  billion  pounds  per 
year  in  the  United  States.  By  1989. 
production  is  predicted  to  reach  3  billion 
pounds  per  year  (Ref.  5.  CEH,  1985). 

Nearly  all  of  the  MTBE  produced  in 
the  Uhited  States  is  used  as  octane- 
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enhancing  agent  in  some  but  not  all 
unleaded  gasolines.  Although  it  has 
been  approved  as  an  additive  at  up  to 
all  percent,  typical  concentrations  in 
gasoline  range  from  2  to  8  percent  by 
weight  (Ref.  4.  ARCO,  1986). 

B.  Evidence  for  human  exposure.  The 
National  Occupational  Exposure  Survey 
(NOES),  conducted  between  1980  and 
1983,  indicated  that  2,571  workers, 
including  849  women,  were  potentially 
exposed  to  MTBE  in  the  workplace  (Ref. 
14.  NIOSH.  1984). 

Occupational  exposures  at 
manufacturing  sites  are  limited  because 
manufacturing  occurs  in  closed  systems. 
However,  two  companies  have  reported 
measured  8-hour  time  weighted  average 
(TWA)  workplace  exposures  to  MTBE  of 
1  to  3  ppm  at  manufacturing  sites  (Ref. 
16,  Phillips  Petroleum.  1984:  Ref.  4, 
ARCO.  1986). 

Workers  involved  in  transportation 
and  loading  operations  of  MTBE- 
containing  gasoline  have  been  found  to 
be  exposed  to  less  than  2  ppm  MTBE 
(Ref.  4,  ARCO,  1986).  Haider  et  al.  (Ref. 
10  1986)  monitored  exposures  of  truck 
drivers  and  terminal  operators  at  five 
gasoline  distribution  terminals.  A  total 
of  183  samples  were  collected  at  the 
terminals  over  a  12-month  period. 
Worker  exposure  to  C4  and  higher 
hydrocarbons  in  gasoline  vapors,  on  a  8- 
hour  TWA  basis,  varied  from  0.4  to  80 
ppm,  with  an  overall  8-hour  TWA 
geometric  mean  of  1.4  ppm.  Some  of  the 
vapor  samples  were  analyzed  for 
individuals  hydrocarbon  constituents. 
No  analyses  were  made  for  MTBE,  but 
C4  and  Cs  compounds  constituted  61  to  74 
percent  by  weight  of  the  total  gasoline 
vapor  samples.  Similar  hydrocarbon 
exposures  were  reported  in  earlier 
studies  at  terminals  (Ref.  15,  Phillips  and 
[ones,  1978;  Ref.  8  Diakun,  1983). 

In  a  survey  of  exposures  to  gasoline 
vapors  at  a  service  station  plaza, 
Haider,  et  al.  (1986,  Ref.  10)  reported  a 
geometric  mean  8-hour  TWA  exposure 
of  1.0  ppm.  Diakun  (1983,  Ref.  8). 
reporting  on  analyses  of  74  samples 
obtained  during  self-service  consumer 
exposures,  reported  a  cumulative  mean 
concentration  of  59.9  ppm  hydrocarbon 
vapor  during  pumping,  which,  projected 
to  an  8-hour  TWA  exposure,  is  0.28  ppm. 
Tests  performed  in  1983  indicated  that 
MTBE  accounts  for  approximately  3.3 
percent  of  the  organic  vapors  in  the 
head  space  above  gasoline  containing  10 
percent  MTBE  (Ref.  4,  ARCO,  1986).  It  is 
not  known  how  that  study  was 
conducted  or  whether  the  results  are 
useful  in  estimating  MTBE 
concentrations  in  the  hydrocarbon 
vapors  in  the  "breathing  zone"  locations 
at  gasoline  terminals  and  service  station 
plazas.  However,  reports  that  C4  and  Cs 


compounds  make  up  61  to  74  percent  by 
weight  of  the  total  gasoline  vapors  al 
such  sites  (Ref.  10,  Haider,  1986) 
demonstrate,  as  might  be  expected,  that 
gasoline  constituents  with  lower 
molecular  weights  volatilize  more 
readily  than  the  heavier  fractions.  The 
available  data  are  not  sufficient  to 
permit  a  reliable  estimate  of  the  MTBE 
concentration  in  gasoline  vapors  at 
terminals  and  service  stations  or  of 
worker  and  consumer  exposures  at 
those  sites. 

C.  Environmental  re/ease.  North 
Carolina  authorities  have  found  MTBE 
in  ground  water  in  test  wells  along  the 
Cape  Fear  River  (Ref.  18,  Taylor,  1986) 
at  concentrations  of  0.18  to  3.0  parts  per 
million.  This  ground  water 
contamination  is  probably  due  to  spills 
during  transfer  of  gasoline  from 
seagoing  tankers  to  onshore  storage 
facilities.  The  largest  environmental 
release  sources  appear  to  be  through 
fugitive  emissions  at  gasoline  terminals 
and  service  stations  where  distribution 
to  and  dilution  in  the  atmosphere  will  be 
strongly  dependent  on  local  conditions. 
Controls  that  recover  gasoline  vapors 
emitted  at  filling  stations  are  used  at 
less  than  10  percent  of  the  service 
stations  in  the  nation  (Ref.  19,  USEPA, 
1984). 

II.  Chemical  fate  information — A. 
Transport.  Despite  its  relatively  high 
water  solubility,  MTBE  is  expected  to 
partition  largely  to  air.  The  Henry's  law 
constant  of  4.5X10-*  atm-mVmol 
indicates  that  any  MTBE  present  in 
surface  water  will  have  a  half-life  of 
about  9  hours  before  volatilizing. 
Furthermore,  most  of  the  MTBE  released 
to  the  environment  will  be  released 
directly  to  air  during  transfer  operations. 
The  low  octanol/water  partition 
coefficient  and  relatively  high  water 
solubility  of  MTBE  indicate  little 
tendency  for  significant  partitioning  to 
soils,  sediments,  or  biota. 

B.  Persistence.  Nearly  all  of  the  MTBE 
released  to  the  environment  will 
partition  to  the  atmosphere  where  it  will 
be  degraded  by  hydroxy  radicals,  with 
an  atmospheric  half-life  of  about  3.5 
days.  The  products  of  this  oxidation  are 
likely  to  include  Nbutyl  formate  (major 
product),  acetone,  and  methyl  radical 
(Ref.  7,  Cox  and  Goldsfone,  1981). 
Persistence  in  ground  water  following 
spills  is  unknown,  but  it  may  persist  for 
long  periods  if  volatilization  is 
prevented,  since  MTBE  is  not  likely  to 
be  readily  biodegraded  or  otherwise 
transformed  in  ground  water. 

C.  Rationale  for  chemical  fate 
recommendations.  MTBE  released  to  the 
environment  will  partition  to  the 
atmosphere  (except  at  spill  and  leak 
sites)  where  it  will  be  degraded  by 


reaction  with  hydroxy  radicals.  Other 
fate  pathways  are  expected  to  be  less 
significant.  The  major  concern  for  MTBE 
involves  exposures  in  the  "breathing 
zone"  of  workers  and  consumers 
handling  MTBE-containing  gasoline 
during  transfer  operations.  In  view  of 
this  and  the  lack  of  data  on  exposure 
concentrations,  it  is  recommended  that 
appropriate  monitoring  studies  be 
conducted  to  evaluate  the  concentration 
of  MTBE  at  representative  sites  where 
MTBE-containing  gasoline  is  transferred 
from  shipping  units  (e.g.,  tankers, 
barges)  info  storage  facilities,  from 
storage  facilities  into  shipping  units,  and 
from  service  station  plaza  pumps  into 
motor  vehicles. 

III.  Biological  effects  of  concern  to 
human  health — A.  Metabolism  and 
toxicokinetics.  Over  90  percent  of  an 
intraperitoneal  dose  of  MTBE  (232  mg/ 
kg)  was  excreted  untransformed  in  rat 
breath  (Ref.  3.  API,  1985).  A  fraction  of 
the  dose  was  also  excreted  as  CO2  in 
the  breath  and  as  formic  acid  in  the 
feces  and  urine. 

B.  Acute  and  subchronic  effects.  In 
rats,  the  oral  LDm  (short-term)  was 
reported  as  3,865.9  mg/kg.  Acute  oral 
exposure  resulted  in  central  nervous 
system  depression,  ataxia,  tremors, 
labored  breathing,  and  loss  of  righting 
reflex.  In  rats  exposed  by  inhalation, 
eye  irritation,  irregular  respiration, 
incoordination  and  prostration  were 
noted.  The  inhalation  LD50  in  rats  was 
found  to  be  approximately  120  mg/L 
(Ref.  3,  Atlantic  Richfield  Co.,  cited  in 
API.  1985). 

In  tests  with  rabbits.  MTBE  was  not 
found  to  be  a  primary  skin  irritant.  It 
was  irritating  to  the  rabbit  eye  (Ref.  3. 
Atlantic  Richfield  Co.,  cited  in  API. 
1985). 

A  9-day  inhalation  toxicity  study  was 
conducted  on  fasted  and  unfasted  rats. 
Rats  (20  per  sex  per  group)  were 
exposed  for  6  hours  per  day,  5  days  per 
week  for  9  days  at  concentrations  of  0, 
100,  300, 1,000,  or  3,000  ppm.  No  dose- 
related  mortality  was  noted.  Phosphorus 
levels  were  significantly  increased  in 
the  fasted  females  in  the  1,000  and  3,000 
ppm  groups.  An  increase  in  relative  liver 
weight  in  both  sexes  of  fasted  rats  at 
3,000  ppm  was  noted.  The  same  trend 
was  seen  in  the  unfasted  high-does  male 
rats.  Microscopic  pathology  revealed 
chronic  inflammation  in  the  nasal 
mucosa  and  trachea  in  the  1,000  and 
3,000  ppm  groups.  (Ref.  3,  API  1985) 

In  a  90-day  inhalation  study  in  rats, 
MTBE  was  administered  at  250,  500,  and 
1,000  ppm  does  levels  for  6  hours  per 
day,  5  days  per  week  for  3  months.  The 
principal  pharmacotoxic  sign  was 
increased  anesthesia  with  increased 
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concentration.  A  slight  decrease  in  body 
weight  was  seen  at  1,000  ppm.  An 
increase  in  hemoglobin  levels  in  male 
rats  was  noted  at  1.000  ppm  at  the  end 
of  the  study,  but  this  was  not  considered 
toxicologically  significant  (Ref.  3,  API, 
1985). 

C.  Genotoxicity.  MTBE  was  tested  in 
several  in  vitro  systems  (Atlantic 
Richfield  Co.,  cited  in  API,  1985). 
Negative  results  were  reported  in  the 
Salmonella  and  Saccharomyces  tests 
with  and  without  metabolic  activation. 
In  the  mouse  lymphoma  forward 
mutation  assay  both  with  and  without 
metabohc  activation,  a  dose-related 
mutagenic  effect  was  noted  with  S9 
activation. 

Sister  chromatid  exchange  (SCE)  and 
chromosomal  aberration  assays 
produced  negative  results.  An  increase 
in  SCE  was  observed  at  0.2  and  1.0  uL/ 
mL  in  one  activated  sample.  In  an  in 
vitro  cytrogenetic  study  in  rats,  negative 
results  were  noted. 

D.  Oncogenicity.  No  information  was 
found. 

E.  Reproductive  and  development 
effects.  Tests  to  determine  the 
reproductive  and  developmental  effects 
of  NfTBE  were  conducted  in  female  rats. 
The  animals  were  exposed  to  0,  250, 
l.OQO,  and  2,500  ppm  for  6  hours  per  day 
during  gestation  days  6  to  15.  Dams 
were  sacrificed  at  day  20.  No  treatment- 
related  effects  were  noted.  In  another 
study,  female  mice  were  exposed  to  the 
same  concentrations  but  were  sacrificed 
at  day  18  of  gestation.  No  adverse 
effects  were  noted  in  the  dams.  Minor 
fetal  skeletal  malformations  were  noted, 
but  in  the  absence  of  vertebral  rib 
defects  these  malfonnations  were  not 
considered  to  be  teratogenic  (Ref.  6, 
Conaway  et  al.,  1985). 

An  inhalation  study  was  conducted  on 
the  effecte  of  MTBE  on  the  reproduction 
of  rats  through  one  generation.  The 
animals  were  exposed  to  0.  250, 1,000  or 
2.500  ppm  MTBE  for  6  hours  per  day,  5 
days  per  week  for  12  weeks,  including 
both  premating  and  postmating  periods. 
Males  vien  exposed  for  6  hours  during 
the  mating  period.  Female  rats  were 
exposed  for  6  hours  per  day,  5  days  per 
week  for  3  weeks  during  premating  and 
daily  for  6  hours  during  mating.  After 
mating,  females  were  exposed  6  hours 
daily  during  gestation  days  0  to  20  and 
lactation  days  5  to  21.  The  study 
involved  two  Htter  intervals,  and 
females  were  exposed  for  5  days  per 
week.  6  hours  per  day  during  a  2-week 
period  between  litter  rest  intervals.  No 
dose-related  adverse  effects  were  noted 
(Ref.  3,  APL  1985). 

F.  Chronic  (long-term)  effects.  No 
information  was  found. 


G.  Observations  in  humans.  In  vivo 
dissolution  of  gallstones  by  MTBE  in 
four  patients  was  reported  (Ref.  2,  Allen 
et  al..  1985b).  Dissolution  occurred 
within  4  to  7  hours  after  direct 
instillation.  Hematology  and  blood 
chemistry  profiles  showed  no 
abnormalities.  Results  of  both  urinalysis 
and  24-hour  urine  collection  for 
measurement  of  total  protein  were 
normal. 

The  Food  and  Drug  Administration 
has  classified  MTBE  as  an 
Investigational  New  Drug.  It  is  currently 
being  used  by  one  team  of  investigators 
to  dissolve  gallstones  (Ref.  22, 
Wyngaarden,  1986). 

H.  Rationale  far  health  effects 
recommendations.  Almost  all  MTBE 
produced  in  the  United  States  is  used  as 
a  gasoline  enhancer  in  certain  unleaded 
blends,  and  the  annual  production  is  on 
the  rise,  with  a  projected  volume  of  3 
billion  pounds  in  1989,  Consequently, 
human  exposure  to  MTBE  low-level 
fugitive  emissions  at  gasoline  pumps  is 
expected  to  occur.  The  major  routes  of 
expose  would  be  via  the  skin  and 
inhalation.  In  view  of  this  potential 
exposure  and  the  lack  of  chronic  health 
effects  information,  the  Committee 
recommends  chronic  health  effects 
testing.  Special  emphasis  should  be 
given  to  neurotoxic,  hematologic,  and 
oncogenic  effects. 

rV.  Ecological  effects  of  concern— K. 
Acute  and  subchtonic  (short-term) 
effects.  Using  a  flow-through  system, 
Veith  et  al.  (1983.  Ref.  21)  reported  a  96- 
hour  LCso  with  the  fathead  minnow  of 
760  mg/L  MTBE.  Using  static  systems, 
Tarkpea  and  Svanberg  (1982.  Ref.  17) 
found  a  24-hour  LCso  of  1.700  to  1,800 
mg/L  with  the  bleak  Albumus  albumus, 
and  a  96-hour  LC40  greater  than  10.000 
mg/L  with  the  c(^epod  Nitocra  spinipes. 

B.  Chronic  (long-term)  effects.  No 
information  was  found. 

C.  Other  ecological  effects  (biological, 
behavioral,  or  ecosystem  processes).  No 
information  was  found. 

D.  Bioconcontrotion  and  food-chain 
transport.  Using  carp  in  a  How-through 
system.  Fujiwara  et  al.  (1984,  Ref.  9) 
reported  a  bioconcentration  factor  of  1.5. 
MTBE  was  rapid^  eliminated  from  the 
fish  when  they  were  transferred  to  fresh 
water.  No  other  information  was  found. 

E.  Rationale  for  ecological  effects 
recommendations.  It  does  not  appear 
that  MTBE  will  be  toxic  to  biota  at 
concentrations  likely  to  be  found  in  the 
environment  except  at  spill  and  leaking 
storage  tank  sitea.  Therefore,  ecological 
effects  testing  is  aot  being  recommended 
at  this  time. 


3dy.  T. 
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2.4     Chemicals  and  groups  of 
chemicals  recommended  without  being 
designated  for  response  within  12 
months— Z.A.a  C.I.  Disperse  Blue  79— 
Summary  of  recommended  studies.  It  is 
recommended  that  C.I.  Disperse  Blue  79 
be  tested  for  the  following: 

1.  Chemical  Fate.  Solubility  in  water 
at  25°  C.  biodegradation  under  aerobic 
and  anaerobic  conditions  and  the 
identification  of  any  relatively  persistent 
biodegradation  intermediates. 

2.  Health  Effects.  Absorption  and 
chemical  disposition  via  oral  route  of 
administration.  Subchronic  toxicity  {90- 
day  study). 

3.  Ecological  Effects.  Acute  toxicity  to 
fish,  aquatic  invertebrates,  algae,  and 
benthic  organisms,  including  filter 
feeders,  bioconcentration  in  fish. 
Chronic  effects  on  aquatic  and  benthic 
biota  if  the  acute  studies  show  toxicity 
at  low  mg/L  concentrations  or  if  the  dye 
bioconcentrafes. 

Physical  and  Chemical  Information 

CAS  Number: 

3956-55-6 
Synonym: 
Acetamide,  M[5-[bis[2- 
(acetyloxy)efhyl]amino]-2-[(2- 
bromo-4,6-dinitrophenyl)azo]-4- 
ethoxyphenyl](9CI) 
Structural  Formula: 


NO 


Br  OCjHs 

NO,  NHCOCH, 


^ 


Description  of  Chemical: 
Blue  powder  with  characteristic  odor 
(Ref.  12.  Mobay  Chemical.  1985) 
Empirical  Formula: 

C24H27BrNsO,o 
Molecular  Weight: 

639.44 
Melting  Point: 
143  °C  (estimated;  Ref.  19,  USEPA, 
1986a] 
Boiling  Point: 
476  °C  (estimated:  Ref.  19,  USEPA, 
1986a] 
Vapor  Pressure: 
3.4xlO-»mmHg  at  25  °C  (estimated; 
Ref.  19,  USEPA,  1986a) 
Solubility  in  Water: 
5.4  mg/L  (estimated:  Ref.  19,  USEPA, 
1986a) 
Solubility  in  Organic  Solvents: 

No  information  was  found. 
Specific  Gravity: 

No  information  was  found 
Log  Octanol/Water  Partition 
Coefficient:  (log  P): 
4.1  (estimated;  Ref.  19,  USEPA,  1986a) 


Henry's  Law  Constant: 

5.9xlO-"'atm-mVmol  (estimated;  Ref 
19,  USEPA,  1986a] 
Log  Adsorption  Coefficient  (log  Koc) 

3.6  (estimated;  Ref.  19.  USEPA,  1986a) 
Bioconcentration  Factor  (fish) 

757  (estimated:  Ref.  19,  USEPA,  1986a) 

According  to  the  Ecological  and 
Toxicological  Association  of  the 
Dyestuffs  Manufacturing  Industry  (Ref. 
6,  ETAD.  1986),  the  bromoethoxy 
compound  described  above,  which  has 
the  Colour  Index  (C.I.)  Constitution  No. 
11345,  is  the  only  derivative  properly 
referred  to  as  C.I.  Disperse  Blue  79. 
However,  there  appear  to  be  three  other 
closely  related  derivatives  that  have 
been  and  may  still  be  called  Disperse 
Blue  79.  The  concerns  expressed  in  this 
report  for  the  bromoethoxy  derivative 
apply  also  to  these  other  derivatives 
which  are  expected  to  have  physical 
and  chemical  properties  similar  to  the 
bromoethoxy  derivative  and  which  have 
the  following  structures: 


OR 


NO 


2-^      ^-N  =  N-<V       V.n(ch,CH,-0-COChJ 
NO,  NHCOCH, 


where,  for  derivative  1,  X  =  Br  and 
R=CH3;  for  derivative  2,  X  =  C1  and 
R  =  CH3,  and  for  derivative  3,  X  =  C1  and 
R  =  C2H5. 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production/use/en  vironmen  tal  release. 
The  U.S.  International  Trade 
Commission  listed  the  annual 
production  of  C.I.  Disperse  Blue  79  at  5 
to  10  million  pounds  per  year  in  the 
United  States  from  1980  through  1984 
(Refs.  23  through  27,  USITC.  1981-1985). 


Heath  (Ref.  21,  USEPA,  1986c)  has 
estimated  the  current  annual  production 
at  0.9  to  1.4  million  kilograms  (2  to  3 
million  pounds],  as  active  colorant, 
which  is  a  large  production  for  a  dye. 
Disperse  Blue  79  appears  to  be  the  major 
blue  dye  for  textile  use  and  a  major 
component  of  green,  brown,  and  black 
dyes.  About  40  percent  of  production  is 
sold  to  users  in  a  paste  or  liquid 
formulation  and  about  60  percent  as  a 
solid,  mainly  as  low  dusting  granules 
(Ref.  6,  ETAD,  1986). 
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Heath  (Ref.  21  USEPA.  1986c) 
estimated  that  during  the  manufacture  of 
Disperse  Blue  79,  there  would  be 
releases  of  4.500  to  14.000  kilograms 
(10.000  to  30,000  pounds)  per  year  at  a 
total  of  nine  sites,  with  an  estimated  3  to 
20  kilograms  (7  to  45  pounds)  per  site  per 
day.  Heath  estimated  releases  of  2  to  18 
kg  (4.4  to  40  pounds)  per  site  per  day  at 
400  to  600  textile  dyeing  operations. 

B.  Evidence  for  human  exposure. 
According  to  the  National  Occupational 
Exposure  Survey  (NOES)  1,450  workers 
at  25  plants  in  the  chemical  and  allied 
products  industry  were  potentially 
exposed  to  C.I.  Disperse  Blue  79  in  the 
workplace  in  1980  (Ref.  13,  NIOSH. 
1984).  Workplace  exposure  limtis  have 
not  been  established  for  C.I.  Disperse 
Blue  79  by  American  Conference  of 
Governmental  Industrial  Hygienists 
(Ref.  1,  ACGIH.  1986)  or  the 
Occupational  Safety  and  Health 
Administration  (Ref.  15.  OSHA,  1983). 
Farris  (Ref.  20,  USEPA,  1986b)  estimated 
significant  worker  exposure  during 
manufacture  and  use.  Occupational 
exposure  to  this  dye  is  expected  from 
inhalation  of  dye-containing  dust 
particles,  swallowing  inhaled  particles 
trapped  in  saliva  and  mucous,  and  from 
dermal  exposure  during  open  batch 
manufacture  (Ref.  20.  USEPA,  1986b; 
Ref.  21,  USEPA,  1986c).  Consumer 
exposures  should  be  very  low  since  this 
is  a  fast  dye  which  is  relatively 
insoluble  in  water  and  not  likely  to 
leach  from  the  fabrics. 

C.  Environmental  exposure.  No 
published  information  was  found. 
However,  an  assessment  (based  on 
mathematical  modeling)  has  been  made 
for  the  rrC  by  the  Office  of  Toxic 
Substances  (Ref.  22,  USEPA.  1986d).  The 
assessment  used  estimates  of  releases 
(Ref.  21.  USEPA,  1986c)  and  took  into 
consideration  plant  locations,  receiving 
stream  characteristics,  and  the  locations 
of  downstream  drinking  water  treatment 
plants.  The  assessment  also  assumed  50 
percent  removal  of  the  dye  during 
passage  through  biological  treatment 
plants  by  adsorption  to  sludge  solids. 
Mean  surface  water  concentrations 
downstream  from  manufacturing  plants 
and  fabric  dyeing  operations  were 
estimated  to  range  from  0.02  to  40  ug/L 
A  high  receiving  stream  concentration  of 
306  ug/L  was  predicted  for  low  flow 
conditions  at  one  site.  Drinking  water 
exposures  resulting  from  releases  during 
manufacture  and  dyeing  were  calculated 
and  were  estimated  to  range  from  0.06  to 
43  ug/kg/year.  Variations  are  due  to  site 
features,  releases  per  day,  and  the 
number  of  days  per  year  that  releases 
occur.  These  estimates  assumed  no  loss 


of  the  dye  through  biodegradation  on 
other  transformation  processes. 

II.  Chemical  fate  information — A. 
Transport.  The  low  estimated  vapor 
pressure  and  Henry's  law  constant 
indicate  that  volatilization  of  Disperse 
Blue  79  will  not  be  significant.  The 
estimated  log  K^  value  of  3.6  indicates 
that  about  50  to  60  percent  of  the  dye 
will  adsorb  to  the  organic  matter  of 
waste  treatment  sludges  and  that  about 
40  to  50  percent  will  be  released  to 
receiving  streams. 

B.  Persistence.  Information  supplied 
by  ETAD  (Ref.  8, 1986)  indicates  that  in 
static  tests,  where  the  disappearance  of 
total  organic  carbon  (TOC)  was 
followed,  29  to  88  percent  of  the  TOC 
disappeared  over  a  2-week  period  in 
solutions  containing  Disperse  Blue  79. 
No  data  were  presented  on  the  specific 
features  of  the  tests  or  on  whether  the 
TOC  disappearance  might  have  been 
due  to  some  factors  other  than 
biodegradation,  such  as  adsorption  onto 
suspended  and  settled  particulates  or 
the  walls  of  test  vessels.  In  standard  5- 
day  biological  oxygen  demand  (BOD) 
tests,  the  BOD5  was  6.8  pounds  O2  per 
100  pounds  dye  (Ref.  7.  ETAD,  1986). 
which  is  about  4  percent  of  the 
theoretical  oxygen  uptake  for  complete 
oxidation.  None  of  this  biodegradation 
information  is  sufficient  to  evaluate  the 
biodegradability  of  Disperse  Blue  79. 
Studies  currently  underway  or  planned 
at  the  EPA  Water  Engineering  Research 
Laboratory  in  Cincinnati,  OH,  and  at  the 
Georgia  Institute  of  Technology  (Ref.  6, 
ETAD,  1986)  may  provide  useful 
information  on  both  adsorption  and 
biodegradation. 

Azo  dyes  in  general  are  relatively 
resistant  to  biodegradation  and  Disperse 
Blue  79  is  likely  to  persist  during 
biological  treatment,  with  a  portion 
adsorbing  to  the  sludge  solids  and  the 
rest  being  discharged  in  the  effluent. 
Under  anaerobic  conditions,  microbial 
processes  may  cleave  the  azo  bond  to 
form  two  aromatic  amines.  The  2-bromo- 
4,6-dinitroaniline  produced  by  this 
reaction  may  be  of  concern  by  itself. 

In  its  Fourth  Report  to  the  EPA 
Administrator  (44  FR  31867),  the  ITC 
recommended  and  designated  certain 
anilines,  including  2-chloro-4,6- 
dinitroaniline  (CAS  No.  3531-19-9)  and 
2-bromo-4.6-dinitroaniline  (CAS  No. 
1817-73-6).  In  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  on 
January  3, 1984  (49  FR  108),  the  EPA 
noted  that  there  appeared  to  be  no 
current  production  of  2-chloro-4,6- 
dinitroaniline,  but  that  the  2-bromo 
compound  was  being  produced  and  that 
it  was  being  considered  for  a  battery  of 


chemical  fate,  health  effects  and 
environmental  effects  testing. 

The  potential  for  Disperse  Blue  79  to 
be  cleaved  to  release  2-bromo-4,6- 
dinitroaniline.  both  In  the  environment 
and  in  vivo  followimg  ingestion,  needs  to 
be  investigated.  If  this  product  is  formed 
via  microbial  processes  in  sediments, 
waste  treatment  facilities,  and  intestinal 
tracts,  then  added  emphasis  should  be 
placed  on  testing  of  the  sort  described 
by  the  EPA  in  the  ANPR  of  January  3. 
1984. 

Other  transformation  processes  (e.g., 
hydrolysis  and  photolysis)  are  not 
expected  to  be  major  factors  in  the 
transformation  of  this  dye. 

C.  Rationale  for  chemical  fate 
recommendations.  The  lack  of  measured 
values  on  physical  and  chemical 
properties  for  C.I.  Disperse  Blue  79 
increases  the  uncertainty  with  respect  to 
chemical  fate  predictions.  At  a 
minimum,  water  solubility  values  at  25 
°C  should  be  obtained  for  any 
commercially  important  forms  of 
Disperse  Blue  79. 

Disperse  Blue  79  released  to  the 
environment  is  likely  to  partition  to  both 
water  and  sediments.  In  sediments,  it 
may  degrade  anaerobically  and  release 
2-bromo-4,6-dinitroaniline.  No  data  have 
been  found  to  substantiate  or  refute 
these  predictions.  Since  the  dye  has 
widespread  large  use  in  the  United 
States  and  is  likely  to  be  released  to  the 
environment  during  both  manufacture 
and  use.  it  is  recommended  that 
biodegradation  studies  be  conducted  to 
determine  (1)  the  potential  for  aerobic 
and  anaerobic  biodegradation,  and  (2) 
the  identify  of  relatively  persistent 
intermediates,  if  any,  resulting  from 
biodegradation. 

III.  Biological  effects  of  concern  to 
human  health — A.  Metabolism  and 
toxicokinetics.  No  information  was 
found  on  the  metabolism  of  C.I.  Disperse 
Blue  79.  The  dye  is  likely  to  split  at  the 
azo  bond  into  2-bronio-4.6-dinitroaniline, 
and  2-diethanolamino-4-methoxy-5- 
amino-6-acetanilide  by  azoreductases 
present  in  the  intestinal  flora.  Many  azo 
dyes  are  split  at  the  azo  bond  by  the 
intestinal  flora  (Ref.  4,  Chung  et  al.,  1978; 
Ref.  7.  Grasso  and  Golberg,  1968;  Ref.  9, 
Honohan  et  al.,  1976;  Ref.  15,  Pritchard 
et  al.,  1976;  Ref.  16,  Radomski,  1961;  Ref 
17,  Roxon  et  al.,  1967)  and  liver  enzymes 
(Ref.  5,  Daniel,  1967).  Studies  on  the 
metabolism  and  disposition  of  2-bromo- 
4,6-dinitroaniline.  (BONA)  in  male  F344 
rats  were  reported  by  Chopade  and 
Matthews  (1986,  Ref  3).  The 
gastrointestinal  absorption  of  '*C- 
BDNA  was  nearly  complete,  and 
approximately  80  percent  of  the 
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radioactivity  was  cleared  from  most 
tissues  within  6  hours. 

B.  Acute  and  subchronic  (short-term) 
effects.  The  acute  oral  LDso  of  Disperse 
Blue  79  in  rats  was  greater  than  5.000  mg 
per  kg  of  body  weight  (Ref.  6.  ETAD. 
1986).  It  was  found  to  be  nonirritating  in 
primary  skin  irritation  and  eye  irritation 
tests  (Ref.  6,  ETAD.  1986). 

C.  Genoloxicity.  Disperse  Blue  79  was 
found  to  be  strongly  mutagenic  in  the 
standard  Salmonella  S-9  assay  in  four 
tester  strains  TA1535,  TA1537,  TA98. 
and  TAIOO  (Ref.  11,  Mishra  et  al.,  1981). 
It  was  also  found  to  be  negative  in  the 
V79  mammalian  cell  and  mouse 
micronucleus  assays  (Ref.  6,  ETAD, 
1986). 

D.  Oncogenicity.  No  data  were  found 
on  oncogenicity  testing  of  C.I.  Disperse 
Blue  79.  2,6-Dichloro-4-nitro-aniline.  a 
structural  analog  of  2-bromo-4,6- 
dinitroaniline  (one  of  the  fragments  of  azo 
bond  cleavage  of  the  dye),  was  found  to 
be  negative  in  cancer  bioassays  in  mice 
(Ref.  16,  Innes  et  al..  1969)  and  rats  (Ref. 
8,  Hadidian  et  al.,  1968). 

2-Chloro-4,6-dinitroaniline  and  2- 
bromo-4,6-dinitroaniline  (CAS  No.  3531- 
19-9  and  1817-73-18.  respectively)  were 
recommended  by  the  ITC  in  its  Fourth 
Report  to  the  EPA  Administrator  for 
carcinogenicity,  mutagenicity, 
teratogenicity,  and  other  chronic  effects 
studies  (see  Part  IIB.  above). 

E.  Chronic  (long-term)  effects.  No 
information  was  found. 

F.  Reproductive  and  developmental 
effects.  No  information  was  found. 

G.  Observations  in  humans.  No 
information  was  found. 

H.  Rationale  for  health  effects 
recommendations.  Because  of  the 
potential  bioavailability  of  C.I.  Disperse 
Blue  79  to  workers  from  ingestion  of 
inhaled  dye-containing  dust,  it  is 
recommended  that  the  dye  be  tested  for 
subchronic  toxicity  (90-day  study)  and 
for  absorption  and  chemical  dispositon 
following  the  oral  route  of 
administration.  A  chemical  disposition 
study  is  recommended  to  determine  the 
potential  for  liberation  of  2-bromo-4,6- 
dinitroaniline  in  the  intestines  due  to 
azo  bond  cleavage  of  the  dye. 

IV.  Ecological  effects  of  concern — A. 
Acute  and  subchronic  (short-term) 
effects.  Acute  toxicity  studies  using 
rainbow  trout  and  Disperse  Blue  79 
formulations  were  reported  as  follows 
(Ref.  6.  ETAD,  1986): 

Granule  formulation,  containing  approximately 

26%  Disperse  Blue  79,  LCso=320  mg/L. 
Granule  formulation,  containing 

approximately  52%  Disperse  Blue  79. 

LC«,=400mg/L 
Liquid  formulation,  containing 

approximately  13%  Disperse  Blue  79, 

LC:so= 700  mg/L. 


Without  additional  details,  it  is  not 
possible  to  evaluate  the  validity  of  these 
test  data.  The  Committee  is  concerned 
about  the  reported  LCse  concentrations, 
since  the  values  cited  are  about  100 
times  the  estimated  water  solubility  of 
Disperse  Blue  79  and  the  test  data  are 
only  for  a  48-hour  exposure  time, 
whereas  96  hours  is  the  minimal 
exposure  period  for  acute  toxicitiy  tests 
in  fish. 

B.  Chronic  (long-term)  effects.  No 
information  was  found. 

C.  Other  ecological  effects  [biological, 
behavioral  or  ecosystem  processes).  No 
effects  on  activated  sludge  respiration 
were  observed  when  Disperse  Blue  79 
was  present  at  concentrations  up  to  100 
mg/L  (Ref.  2.  Brown  et  al..  1981). 

D.  Bioconcentration  and  food-chain 
transport.  No  data  were  found  for 
Disperse  Blue  79. 

E.  Rationale  for  ecological  effects 
recommendations.  Although  the 
estimated  concentration  levels  for  C.I. 
Disperse  Blue  79  in  surface  waters  are 
relatively  low,  ranging  from  0.02  to  306 
^g/L,  the  lack  of  adequate  data  on 
ecological  effects  and  the  nature  of  this 
dye  molecule  raise  concerns  for 
potential  effects.  Acute  toxicity  tests 
should  be  run  with  fish,  aquatic 
invertebrates,  algae,  and  benthic 
organisms.  If  biodegradation  studies 
demonstrate  the  formation  of  2-bromo- 
4,6-dinitroaniIine,  then  this 
transformation  product  should  also  be 
evaluated  as  noted  in  the  EPA  Advance 
Notice  of  Proposed  Rulemaking  of 
January  2. 1984  (49  FR 108).  The 
estimated  log  P  value  of  4.1  for  Disperse 
Blue  79.  and  an  estimated 
bioconcentration  factor  in  fish  of  757. 
indicate  a  potential  for  some  sorption 
and  bioconcentration  of  the  dye  in 
biolipids.  Bioconcentration  studies  with 
fish  are  recommended  to  confirm  or 
refute  the  prediction  of  Disperse  Blue  79 
uptake.  Chronic  studies  with  aquatic 
and.  benthic  organisms  are 
recommended  if  the  results  of  the 
studies  show  toxicity  at  low  mg/L 
concentrations  or  if  the  dye 
bioconcentrates. 
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2.4.b    Methyl  Ethyl  Ketoxime— 
Summary  of  recommended  studies.  It  is 
recommended  that  methyl  ethyl 
ketoxime  (MEKO)  be  tested  for  the 
following: 

1.  Health  Effects.  Chronic  toxicity, 
with  special  emphasis  on  hematopoietic 
and  oncogenic  effects. 

Physical  and  Chemical  Information 
CAS  Number: 

9&-29-7 
Synonyms: 

2-Butanone  oxime  (9  CI);  MEK- 
OXIME;  MEKO 
Structural  Formula: 


CHj-C-CHj-CHj 

II  '  ' 

NOH 


Empirical  Formula: 

C4H9NO 
Molecular  Weight: 

87.12 
Melting  Point: 

-29.5  °C  (Ref.  25,  Verschueren.  1983) 
Boiling  Point; 

152  °C  (Ref.  25.  Verschueren.  1983) 
Vapor  Pressure: 
1.06  mmHg  at  20  °C  7.6  mmHg  at  50  °C 
(Ref.  7.  Kurita.  1967) 
Solubility  in  Water: 
100  g/L  at  unspecified  temperature 
(Ref.  25.  Verschueren.  1983) 
Solubility  in  Organic  Solvents: 
Miscible  with  alcohol  and  ether  (Ref. 
26.  Weast.  1984) 
Secific  Gravity 
0.923  at  20/4  °C  (Ref.  25.  Verschueren. 
1983) 
Log  Octanol/Water  Partition  Coefficient 
(log  P): 
0.8  (Ref.  6,  Leo.  1982,  cited  in  ISHOW, 
1985) 
Description  of  Chemical: 
Clear,  colorless  to  light-yellow  liquid 
at  ambient  conditions  (Ref.  7, 
Kurita,  1967;  Ref.  2,  Allied.  1984a) 

Rationale  for  Recommendations 

\.  Exposure  information — A. 
Production/use/en  vironmental  release. 
The  public  portion  of  the  TSCA 
Inventory  listed  on  aggregate  production 
volume  of  520.000  to  5.202,000  pounds  of 
MEKO  in  1977  Ref.  23,  USEPA.  1986a).  In 
1982.  approximately  1.9  to  2.7  million 
pounds  of  MEKO  were  produced  in  the 
United  States  and  in  1983.  2.0  to  2.9 
million  pounds  were  produced  (Refs.  27 
and  28.  Zacharias,  1985. 1986;  Ref.  17. 
SRI.  1984).  Imports  of  MEKO  totaled  2.6 
million  pounds  in  1984  (Ref.  21.  USDOC. 
1985)  and  2.2  million  pounds  in  1985 
(Ref.  22,  USDOC.  1986). 

MEKO  is  used  almost  exclusively  as 
the  major  antiskinning  agent  in  alkyd 
and  coatings.  (Ref.  4.  CEH.  1981). 
Antiskinning  agents  are  added  at  less 
than  1  percent  concentration  to  typical 
solvent-thinned  paint  formulations  (Ref. 
15.  Scofield  et  al..  1975),  prevent 
oxidation  of  the  paint  while  in  the  can 
and  volatilize  while  the  coating  is  drying 
(Ref.  10.  NIOSH.  lB84a).  Alkyd  paints 
containing  MEKO  are  used  in  interior 
semigloss  and  gloss  paints  and  exterior 
enamels,  in  auto  refinishing.  and  in 
product  finishes  for  metal  furniture, 
machinery,  and  appliances  (Ref.  16.  SRI, 
1982). 


B.  Evidence  for  human  and 
enviornmental  exposure.  The  National 
Occupational  Hazard  Survey  (NOHS), 
conducted  by  the  Natioal  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  from  1972  to  1974,  estimated 
that  12,114  workers  in  1.540  plants  were 
potentially  exposed  to  MEKO  in  the 
workplace  in  1970  (Ref  10.  NIOSH,  1976). 

NIOSH  conducted  a  second  survey, 
the  National  Occupational  Exposure 
Survey  (NOES),  from  1980  to  1983. 
Preliminary  data  from  NOES  indicated 
that  2,145  workers  (including  209 
women)  in  the  chemical  and  allied 
products  industry  were  potentially 
exposed  to  MEKO  in  1980  (Ref,  11. 
NIOSH.  1984b). 

It  has  been  conservatively  estimated 
that  more  than  900,000  individuals  were 
potentially  exposed  to  MEKO  as 
professional  painters  in  end-use 
applications  in  1984  (Ref.  19.  Stoecklein. 
1986).  This  estimate  is  exclusive  of 
consumers  incidentally  exposed  during 
routine  painting/decorating  activities. 

Workplace  exposure  limits  have  not 
been  recommended  for  MEKO  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (Ref.  1.  ACGIH, 
1986)  or  established  by  the  Occupational 
Safety  and  Health  Administration  (Ref. 
13.  OSHA.  1983). 

In  a  mentoring  study  (Ref.  5, 
Himmelsbach.  1984).  a  MEKO- 
containing  paint  was  applied  by 
nonpowered  equipment  in  an  interior 
hall  in  an  office  building  by  four 
painters.  During  a  4-hour  sampling 
period,  the  airborne  concentration  of 
MEKO  ranged  from  approximately  0.27 
to  0.46  ppm. 

There  are  764  products  listed  in  the 
U.S.  Consumer  Product  Safety 
Commission's  Chemicals  in  Products 
data  base  that  contained  MEKO  at 
concentrations  of  0.1  to  0.8  percent  (Ref. 
20,  USCPSC,  1985).  Of  these,  all  but  16 
are  in  the  paints  and  coatings  category, 
which  includes  house  and  trim  finish 
products,  floor  paints,  wood  stains, 
enamel  finishes,  yacht  bottom  and 
marine  paints,  traffic  paints,  heavy-duty 
equipment  enamels,  varnishes,  interior 
paints,  and  primers.  Some  of  the 
products  identified  in  the  nonpaint 
category  are  bathroom  bowl  cleaners, 
aluminum  cleaners,  adhesives,  and 
caulking  compounds. 

No  information  was  found  on  general 
population  exposure  to  MEKO. 
However,  it  appears  that  consumers  as 
well  as  professional  painters  would 
potentially  be  exposed  to  MEKO  via  the 
dermal  and  inhalation  routes, 
principally  through  contact  with  alkyd 
paints  (e.g.,  interior  semigloss  and  gloss 
paints,  exterior  enamels). 
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An  exposure  assessment  (based  on 
mathematical  modeling)  has  been  made 
for  the  rrc  by  the  Office  of  Toxic 
Substances  (Ref.  24,  USEPA.  1986b). 
Based  on  this  analysis,  the  level  to 
which  consumers  might  be  exposed  to 
MEKO  was  estimated.  In  this  analysis, 
two  coats  of  a  solvent-based  alkyd  paint 
containing  1  percent  MEKO  were 
applied  by  roller  to  most  of  the  interior 
of  a  house.  The  total  exposure  to  MEKO 
resulting  from  such  an  activity  was 
estimated  to  be  432  mg.  While 
consumers  could  be  exposed  to  this 
level  on  a  casual  basis,  the  exposure  to 
professional  painters  would  be  more 
frequent.  Hence,  the  levels  to  which  this 
group  could  be  exposed  to  MEKO  would 
be  considerably  higher. 

II.  Chemical  fate  information.  If 
released  tothe  environment,  it  is  likely 
that  MEKO  will  be  photooxidized  in  the 
atmosphere  and  photolyzed  or 
biodegraded  in  the  aquatic  environment. 
Therefore,  chemical  fate  testing  is  not 
being  recommended  at  this  time. 

III.  Biological  effects  of  concern  to 
human  health — A.  Metabolism  and 
toxicokinetics.  It  is  expected  that  MEKO 
would  metabolize  to  methyl  ethyl  ketone 
and  hydroxylamine  (Ref.  3,  Allied. 
1984b). 

A  summary  of  an  unpublished  study 
on  tissue  distribution  (REF.  3,  alHed. 
1984b).  reported  that  pregnant  female 
mice  were  administered  a  single  oral 
(unspecified)  dose  of  '♦C-MEKO  on  day 
14  of  gestation,  and  one  male  mouse  was 
administered  an  unspecified  dose  of  the 
compound  by  intratracheal  instillation. 
The  following  data  were  reported: 

Whole  body  auforadiography  revealed  that 
MEKO  was  rapidly^bsorbed  from  the 
stomach  and  lungs.  Widespread  uptake  and 
distribution  of  the  label  over  the  entire  body 
of  the  animal  were  noted.  The  tissues  with 
the  highest  concentration  of  MEKO  included 
bone,  bone  marrow,  liver,  gallbladder,  nasal 
and  bronchial  epithelium,  pancreas, 
seromucous  and  salivary  glands,  spleen, 
intestinal  wall,  and  thymus.  Urine  and  bile 
contained  significant  activity  throughout  the 
study.  Interstinal  activity  was  minimal.  This 
suggests  that  MEKO  is  primarily  excreted  via 
the  kidneys  .  .  .  high  concentrations  of 
MEKO  were  detected  in  the  liver  of  the 
fetuses  at  24  hours.  This  concentration  was 
greater  than  that  seen  in  the  livers  of  the 
mothers. 

B.  Acute  and  subchronic  effects.  The 
acute  toxicity  of  MEKO  is  summarized 
in  Table  5  which  follows: 

Table  5.— Acute  Toxioty  of  Methyl  Ethyl 
Ketoxime  m  Uboratorv  Animals 


Table  S.— Acute  Toxicity  of  Methyl  Ethyl 
Ketoxime  m  Laboratory  Animals— Con- 
tinued 
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In  a  study  in  which  MEKO  in  vaseline 
was  applied  to  rat  skin  (Ref.  7,  Kurita. 
1967),  transient  dermatitis  was  noted. 
Mild  dermal  irritation  in  the  rabbit, 
usually  disappearing  within  72  hours  of 
exposure,  has  also  been  reported  (Ref.  3, 
Allied,  1984b).  Data  obtained  using  the 
guinea  pig  maximization  test  indicated 
that  MEKO  has  a  strong  sensitization 
potential  (Ref.  3.  Allied.  1984b).  Marked 
hyperemia  of  the  eyelid  and  bulb 
conjunctiva  was  observed  in  rats 
following  instillation  of  MEKO  into  one 
of  the  eyes  of  each  of  three  rats.  The 
observed  effects  disappeared  after  6  to  9 
hours  (Ref.  7,  Kurita,  1967). 

The  effects  of  MEKO  on  various 
hematologic  parameters  in  rats  have 
been  studied  (Ref.  7.  Kurita.  1967).  In  one 
study,  five  male  albino  rats  received 
subcutaneous  doses  of  MEKO  in  olive 
oil  (1.5  mL  per  kg  every  other  day  for  4 
weeks).  Five  control  rats  were  similarly 
treated  with  olive  oil  alone  (1.5  mL  per 
kg).  At  the  end  of  the  treatment  period, 
the  only  statistically  significant  (p 


<0.05)  effect  noted  was  inhibition  of 
erythrocyte  and  plasma  cholinesterease 
activity. 

In  another  study  (Ref.  7,  Kurita.  1967), 
four  groups  of  male  albino  rats  each 
received  MEKO  in  olive  oil  at  dose 
levels  of  0.1,  0.5,  or  1.0  mL  per  kg  body 
weight,  respectively.  The  control  group 
received  olive  oil  only.  The  test  material 
was  injected  subcutaneously  once  daily 
for  4  weeks.  Clinical  examinations, 
including  body  weight  and  hematologic 
measurements  were  performed 
throughout  the  experimental  period. 
After  4  weeks,  the  rats  were  sacrificed, 
with  blood  samples  taken  and  gross  and 
microscopic  pathological  examinations 
performed.  Dose-related  effects  were 
observed  at  the  two  highest  doses  but 
not  at  the  lowest  dose  level  (0.1  mL  per 
kg  per  day).  According  to  the  author,  the 
effects  associated  with  exposure  to 
MEKO  included  growth  inhibition, 
increases  in  the  absolute  and/or  relative 
weights  of  the  spleen,  hver,  and  kidneys, 
decreased  erythrocyte  count  and 
hemoglobin  content,  secondary 
leukocytoses,  lymphopenia,  splenic 
hypertrophy,  impairment  of  clotting 
function,  atrophy  of  lymphatic  tissue, 
pulmonary  atelectasis,  pulmonary 
emphysema,  and  bronchial  pneumonia. 
A  statistically  significant  (p  <0.01) 
decrease  in  serum  protein  concentration 
also  was  noted. 

A  summary  of  an  unpublished  study 
(Ref.  3,  Allied,  1984b)  reported  that  rats 
were  administered  MEKO  by  gavage  at 
doses  of  25,  75,  and  225  mg  per  kg  per 
day  for  13  weeks.  The  following  data 
were  reported: 

No  mortality,  changes  in  appearance  or 
behavior,  or  abnormalities  in  urine  values 
were  observed  in  the  rats  during  the  study. 
Slight  to  moderately  lower  mean  body 
weights  and  food  consumption  were  noted  at 
the  high  dose  level  at  eight  and  thirteen 
weeks  in  the  males.  All  of  the  treated  groups 
from  both  sexes  showed  dose  related 
decreases  in  erythrocyte  count,  hematocrit 
and  hemoglobin  values  and  displayed  a 
moderate  to  market  reticulocytosis.  Heinz 
bodies,  occasional  siderocytes. 
polychromasia.  tiasophilic  stippling  and 
Howell-Jolly  bodies  were  generally  present  in 
the  mid  and  high  dose  groups.  Blood 
chemistries  revealed  an  elevation  of  total 
bilirubin  and  erythrocyte  cholinesterase  in 
mid  dose  males  and  high  dose  males  and 
females.  Alkaline  phosphatase  levels  of  high 
dose  males  also  increased.  A  slight 
depression  in  blood  urea  nitrogen  and  plasma 
cholinesterase  levels  were  noted  in  the  high 
dose  level  female  group. 

Dose  related  increases  in  the  absolute  and/ 
or  relative  weight  of  the  spleen,  liver  and 
kidney  were  observed  in  all  treatment  groups. 
The  spleens  and  livers  appeared  large  and/or 
darkened  upon  necropsy.  Histopathological 
examination  revealed  extrameduUary 
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hematopoiesis  and  increased  amounts  of 
greenish-brown  pigment  located  in 
macrophages  of  the  spleen  and  liver. 

Kidney  sections  revealed  an  accumulation 
of  greenish-brown  pigment  in  the  epithelial 
cells  lining  the  proximal  convoluted  tubules. 
These  data  suggest  that  MEKO  induces  a 
hemolytic  anemia  in  the  rat  with 
compensatory  erythropoiesis.  A  NOEL  (no 
observable  effect  level)  was  not  established 
but  was  predicted  to  be  less  than  25  mg  kg/ 
day. 

C.  Genotoxicity.  This  chemical  has 
been  selected  by  the  National 
Toxicology  Program  for  testing  in  the 
Ames  assay  and  is  currently  on  test  for 
in  vitro  cytogenetics  (Ref.  12,  NTP,  1986). 
In  previously  conducted  assays, 
however,  MEKO  was  nonmutagenic  in 
both  the  Ames  and  sister  chromatid 
exchange  assays  (Ref.  3,  Allied,  1984b). 
In  another  study,  MEKO  was 
nonmutagenic  in  Salmonella  strains 
TA98,  TAlOO  TA1535,  TA1537,  and 
TA1538  (Ref.  8.  NCI,  1985a).  MEKO  has 
also  been  tested  in  the  mouse  lymphoma 
assay  (Ref.  9,  NCI,  1985b).  Under  the 
conditions  of  the  assay,  MEKO 
produced  a  positive  response  without 
metabolic  activation  and  a  negative 
response  with  metabolic  activation. 

D.  Oncogenicity.  No  information  was 
found. 

E.  Chronic  (long-term)  effects.  No 
information  was  found. 

F.  Reproductive  and  developmental 
effects.  No  information  was  found. 

G.  Observations  in  humans.  No 
information  was  found. 

H.  Rationale  for  health  effects 
recommendations.  MEKO  is  the  major 
antiskinning  agent  in  alkyd  coating 
resins  for  use  in  interior  semigloss  and 
gloss  paints  and  exterior  enamels,  in 
auto  refinishing  and  in  product  finishes 
for  metal  furniture,  machinery,  and 
appliances.  It  volatilizes  while  the 
coating  is  drying  and  may  be  inhaled  in 
indoor  settings  by  professional  painters 
and  consumers.  Apart  from  the  workers 
exposed  to  MEKO  in  the  chemical  and 
allied  products  industry,  more  than 
900,000  professional  painters  are 
conservatively  estimated  to  be  exposed 
to  this  chemical  at  low  levels  on  a 
continuous  basis  in  end-use 
applications.  The  number  of  consumers 
exposed  to  MEKO  through  casual 
painting  and  decorating  activities  is 
assumed  to  be  high,  though  data  do  not 
exist  to  provide  a  precise  estimate. 

Although  several  short-term  toxicity 
studies  have  been  performed,  limited 
data  exist  to  evaluate  its  long-term 
toxicologic  effects,  particularly  on  the 
hematopoietic  system.  In  addition,  no 
data  are  available  that  address  the 
oncogenic  potential  of  this  compound. 
Therefore,  the  Committee  recommends 


the  performance  of  chronic  toxicity 
studies  with  special  emphasis  on 
potential  hematopoietic  and  oncogenic 
effects. 

IV.  Ecological  effects  of  concern. 
MEKO  is  unlikely  to  persist  in  the 
environment  at  concentrations  likely  to 
cause  adverse  ecological  effects. 
Therefore,  ecological  effects  testing  is 
not  being  recommended  at  this  time. 
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FEDERAL  RESERVE  SYSTEM 

Frandsen  Financial  Corp.;  Formation 
of,  AcquisitkMi  by,  or  Merger  of  Banic 
Holding  Companies 

The  company  listed  in  this  notice  has 
appHed  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
November  28, 1986. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Frandsen  Financial  Corporation. 
Rush  City,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  State  Bank  of  Hinckley, 
Hinckley,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-25664  Filed  11-13-86;  8:45  am) 
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Joseph  Rinaudo,  Jr.,  et  ai.;  Acquisition 
of  Banics  or  Bank  Holding  Companies; 
Change  In  Bank  Control 

The  notificants  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  the  Change  in  Bank  Control  Act 
(12  U.S.C.  1817(j)  and  §  225.41  of  the 
Board's  Regulation  Y  (12  CFR  225.41)  to 
acquire  a  bank  or  banJc  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U.S.C.  1817(j)(7)). 


The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors. 

Comments  regarding  these 
applications  must  be  received  not  later 
than  November  28, 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

\.  Joseph  Rinaudo,  Jr.,  and  Rinaudo 
Investments,  both  of  St.  Francisville, 
Louisiana;  to  acquire  15.35  percent  of  the 
voting  shares  of  St.  Francisville 
Bancshares.  Inc.,  St.  Francisville, 
Louisiana,  and  thereby  indirectly 
acquire  Bank  of  St.  Francisville.  St, 
Francisville,  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

\.  Jacoby  Dickens  and  Paul  Monies, 
Chicago,  Illinois;  to  acquire  68.20 
percent  of  the  voting  shares  of  Seaway 
Bankshares.  Inc..  Chicago,  Illinois,  and 
thereby  indirectly  acquire  Seaway 
National  Bank.  Chicago.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25663  Filed  11-13-86;  8:45  am] 

BtLUNO  CODE  8210-01-M 


Thompson  Falls  Holding  Co.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 
and  Acquisition  of  Nonbanking 
Company 

The  company  Hsted  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 


banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  3, 
1986. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Thompson  Falls  Holding  Company, 
Thompson  Falls.  Montana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Montana,  Thompson  Falls, 
Montana. 

In  connection  with  this  application, 
Applicant  has  also  applied  to  acquire 
Valley  Insurance  Agency,  Thompson 
Falls,  Montana,  and  thereby  engage  in 
general  insurance  agency  activities  in  a 
community  with  a  population  not 
exceeding  5,000.  pursuant  to 
§  225.25(b)(8)(ii)  of  the  Boards 
Regulation  Y.  These  activities  will  be 
conducted  in  Thompson  Falls,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1986. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-25665  Filed  11-13-86;  8:45  am) 
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CMB  Bancorp,  Inc,  t  §L;  FofmaMom 
of;  AcquisHlons  by:  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofHces  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  11, 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street).  Chicago.  Illinois 
60690: 

1.  CNB  Bancorp.  Inc.,  Danville, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  City  National  Bank 
of  Hoopeston,  Hoopeston,  Illinois. 

2.  Conover  Bancorporation,  Creston, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  First  National  Bank 
in  Creston,  Creston,  Iowa. 

3.  Warranty  Bancorporation, 
Ottumwa,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  South 
Ottumwa  Savings  Bank,  Ottumwa,  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  First  Bancorp,  Inc.,  Minneapolis. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  The  First  Western 
Bank.  Sturgis.  South  Dakota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Citizens  Bancshares  of  Marysville, 
Inc.,  Marysville,  Kansas;  to  become  a 


bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank.  Marysville,  Kansas. 

D.  Federal  Ret erve  Bank  of  San 
Frandaco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California;  to  acquire  100 
percent  of  the  voting  shares  of 
California  Pacific  National  Bank,  Los 
Angeles,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  10, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25790  Filed  11-13-86;  8:45  am] 
BILLING  CODE  6210-01-M 


First  Acadiana  Bank  Employee  Stock 
Ownership  Plan  Trust  and  William  N. 
Salin;  Ctiange  In  Bank  Control  Notice; 
Acquisition  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  the  Change  in  Bank  Control  Act 
(12  U.S.C.  1817(j)  and  §  225.41  of  the 
Board's  Regulatfon  Y  (12  U.S.C.  225.41) 
to  acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U.S.C.  1817(j)(7). 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors. 

Comments  regarding  these 
applications  must  be  received  not  later 
than  December  1, 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  First  Acadiona  Ban  it  Employee 
Stock  Ownership  Plan  Trust,  Eunice, 
Louisiana;  to  acquire  24.9  percent  of  the 
voting  shares  of  First  Acadiana 
Corporation,  Eunice,  Louisiana,  and 
thereby  indirectly  acquire  First 
Acadiana  Bank,  Eunice,  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  William  N.  Salin,  Ft.  Wayne, 
Indiana;  to  acquire  17  percent  of  the 
voting  shares  of  Logansport  Bancorp, 
Inc.,  Ft.  Wayne,  Indiana,  and  thereby 


indirectly  acquire  shares  of  Fanners  and 
Merchants  Bank,  Logansport.  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  10, 1986. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-25791  Filed  11-13-86;  8:45  am] 

BILLING  CODE  6210-01-M 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[IOA-004-N] 


Meeting  of  the  Task  Force  on 
Technology-Dependent  Children 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  this 
notice  announces  a  meeting  of  the  Task 
Force  on  Technology-Dependent 
Chidlren. 

DATE:  The  meeting  will  be  held  on 
December  4, 1986  from  9:00  a.m.  to  4:30 
p.m.,  and  on  December  5, 1986  from  8:30 
a.m.  to  1:00  p.m.,  e.s.t.  the  meeting  will 
be  open  to  the  public. 
ADDRESS:  The  meeting  will  be  held  in 
the  Stouffer  Concourse  Hotel.  2399 
Jefferson  Davis  Highway.  Crystal  City, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Wilhelm  Pickens,  (202)  245-0070). 
SUPPLEMENTARY  INFORMATION: 


Purpose 

The  Task  Force  on  Technology- 
Dependent  Children,  established  under 
section  9520  of  the  Consolidated 
Omnibus  Reconciliation  Act  of  1985 
(Pub,  L.  99-272).  will  investigate 
alternatives  to  institutional  care  for 
technology  dependent  children. 
Technology-dependent  children  are 
those  with  chronic  conditions  requiring 
continuing  use  of  medical  technology. 

The  Task  Force  must  report  to  the 
Secretary  of  Health  end  Human 
Services,  the  Administrator  of  the 
Health  Care  Financing  Administration 
(HCFA),  and  to  the  Congress  concerning 
alternatives  to  institutional  care  for 
technology-dependent  children.  The 
Task  Force  must  develop 
recommendations  designed  to: 

(1)  Identify  barriers  that  prevent  the 
provision  of  appropriate  care  in  a  home 
or  community  setting  to  meet  the  special 
needs  of  technology^dependent  children; 
and 
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(2)  Recommend  changes  in  the 
provision  and  financing  of  health  care  in 
private  and  public  health  care  programs 
(including  appropriate  joint  public- 
private  initiatives)  so  as  to  provide 
home  and  community-based  alternatives 
to  the  institutionalization  of  technology- 
dependent  children. 

To  the  extent  that  time  and  resources 
permit,  the  Task  Force  may  develop 
recommendations  that  would  address 
additional  technology-dependent 
children  concerns.  The  Task  Force  will 
address  fully  the  two  specified  goals 
before  it  takes  up  any  other  questions. 
The  Task  Force  recommendations  are 
intended  to  be  used  only  at  the  option  of 
the  Department  of  Health  and  Human 
Services  and  the  Congress. 

Agenda 

Agenda  items  for  the  meeting  will 
include  orientation,  introduction  of  Task 
Force  members,  presentations  from 
experts  in  the  field  of  technology- 
dependent  children  and  those 
conducting  studies  in  this  subject  area, 
and  discussions  of  directions  and  issues 
to  be  addressed  at  the  next  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

(Sec.  9520  of  Pub.  L.  99-272  (42  U.S.C.  1396a 
note);  Sec.  10(a)(2)  of  Pub.  L.  92-463.  as 
amended  (5  U.S.C.  App.  1)) 
Dated:  November  5, 1986. 
Wiiliam  L.  Roper, 

Administrator,  Health  Care  Financing 

A  dministration. 

[FR  Doc.  86-25696  Filed  11-13-86:  8:45  am] 

BILLING  CODE  412(H>1-M 


National  Institutes  of  Health 

Establishment  and  Reestablishment  of 
Committees;  Arthritis  and 
Musculosiceletal  and  Skin  Diseases 
Special  Grants  Review  Committee  et 
al. 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  [Pub. 
L.  92-463.  86  Stat.  77ft-776[  and  the 
Health  Research  Extension  Act  of  1985, 
November  20, 1985  [Pub.  L.  99-158, 
section  402(b)(6)].  the  Director,  National 
Institutes  of  Health,  announces  the 
establishment  of  the  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Grants  Review  Committee  and 
the  reestablishment,  effective  December 
1, 1986,  of  the  following  committees: 

Biomedical  Library  Review  Committee 
Board  of  Scientific  Counselors.  National 

Institute  of  Diabetes  and  Digestive  and 

Kidney  Diseases 
Board  of  scientific  Counselors.  National 

Institute  of  Environmental  Health 

Sciences 


Board  of  Scientific  Counselors,  National 

Library  of  Medicine 
Diabetes  and  Digestive  and  Kidney  Diseases 

Special  Grants  review  Committee 
Environmental  Health  Sciences  Review 

Conunittee. 

The  duration  of  these  committees  is 
continuing  unless  formally  determined  by  the 
Director,  NIH,  that  termination  would  be  in 
the  best  public  interest. 

Dated:  November  7. 1986. 
James  B.  Wyngaarden, 
Director,  National  Institutes  of  Health. 
[FR  Doc.  86-25783  Filed  11-13-86;  8:45  amj 

BILUNQ  CODE  4140-01-M 


National  Cancer  Institute;  IWeeting  of 
Ad  Hoc  Acrylonitrile  Study  Advisory 
Panel 

Notice  is  hereby  given  of  the  meeting 
of  the  Acrylonitrile  Study  Advisory 
Panel  on  December  17, 1986,  Building  31, 
C  Wing,  Conference  Room  7.  National 
Institutes  of  Health.  9000  Rockville  Pike, 
Bethesda.  Maryland  20892.  The  meeting 
will  be  open  to  the  public  from  9:00  a.m. 
to  adjournment  for  discussion  and 
review  of  the  study  protocol  and  study 
progress.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors.  Division  of  Cancer  Etiology, 
National  Cancer  Institute.  Building  31. 
Room  11A06.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-6927)  will  provide  summaries  of  the 
meeting,  rosters  of  panel  members  and 
substantive  program  information,  upon 
request. 

Dated:  November  6, 1986. 
lames  B.  Wyngaarden. 

Director,  National  Institutes  of  Health. 
[FR  Doc.  86-25784  Filed  11-13-86;  8:45  am) 

BILLING  CODE  414O-01-M 


National  Cancer  Institute;  Meeting  of 
National  Cancer  Advisory  Board 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  December  8- 
10, 1986,  to  be  held  at  Memorial  Sloan- 
Kettering  Cancer  Center,  1275  York 
Avene,  New  York,  New  York  10021.  The 
entire  meeting  will  be  open  to  the  public 
December  8  from  8:30  a.m.  until  recess: 
December  9  from  8:30  a.m.  until  recess; 
and  December  10  from  8:00  a.m.  until 
adjournment.  The  Director's  Report  on 
the  National  Cancer  Institute,  and  the 
Program  Review  on  the  NCI  Cancer 
Centers  Program  will  be  presented. 
Attendance  by  the  public  will  be  limited 
to  space  available. 


Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer,  NCI, 
Building  31,  Room  10A06,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892  (301/496-5708)  will  furnish 
summaries  of  the  meetings  and  rosters 
of  members,  upon  request. 

Mrs.  Barbara  S.  Bynum,  Executive 
Secretary,  National  Cancer  Advisory 
Board,  National  Cancer  Institute, 
Building  31,  Room  10A03,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892  (301/496-5147)  will  fiimish 
substantive  program  information. 

Dated:  November  6, 1986. 
Betty ).  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  86-25785  Filed  11-13-86;  8:45  amj 

BILUNG  CODE  4140-01-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[F-14S80-A] 

Alaslca  Native  Claims  Selection; 
Kilcii(tugruk  Inupiat  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  SetUement  Act  of  December  18, 
1971,  43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Kikiktugruk  Inupiat 
Corporation  for  approximately  0.28  acre. 
The  lands  involved  are  in  the  vicinity  of 
Kotzebue,  Alaska. 

Kateel  River  Meridian,  Alaska 

Tract  C.  U.S.  Survey  No.  2863A. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Tundra  Times. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Bureau  of  Land 
Management,  Alaska  State  Office,  701  C 
Street,  Box  13,  Anchorage,  Alaska  99513 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
Government  or  regional  corporation, 
shall  have  until  December  15, 1986,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal 
may  be  obtained.  Parties  who  do  not  file 
an  appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
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E,  shall  be  deemed  to  have  waived  their 

rights. 

{oe  I.  Labay. 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

|FR  Doc.  88-25672  Filed  11-13-86:  8:45  am| 

MLUNG  CODE  4310-JA-ll 


(UT-050-4432-17] 

Utah;  Richfield  District  Advisory 
Council;  Meeting  and  Tour 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Advisory  council  meeting  and 
lour. 

summary:  Notice  is  hereby  given  that  a 
Council  Meeting  will  be  held  in  the 
Richfield  District  Office  in  Richfield, 
Utah  on  December  11, 1986  at  10:00  a.m. 
The  tour  is  scheduled  for  the  following 
day. 

Agenda  items  include:  the  noxious 
weed  problem,  the  status  of  Annual 
Work  Plan,  the  Henry  Mountain 
Coordinated  Resource  Management 
Plan,  the  proposed  Mt.  Ellen  chaining 
rehabilitation  plan,  an  update  on  the 
Riley  Creek  and  Mt  Ellen  road  appeals, 
and  an  overview  of  the  rules  and 
regijJations  of  the  mineral  program. 

The  tour  will  be  to  review  the  fire 
rehabilitation  program  for  areas 
involved  with  wild  fires  this  past 
summer.  The  tour  is  open  to  the  public 
however  they  must  provide  their  own 
transportation. 

The  business  meeting  is  also  open  to 
the  public.  Interested  persons  may  make 
oral  statements  to  the  Council  from  2:00 
p.m.  to  3:00  p.m.  December  11, 1986. 

For  further  information  contact  Bert 
Hart.  Public  Affairs  Officer,  BLM.  150 
East  900  North,  Richfield,  Utah  84701, 
(801)  896-8221. 
Lairy  R.  Oldroyd, 
Associate  District  Manager. 
November  5, 1966. 
(FR  Doc.  86-25669  Filed  11-13-86;  8:45  am] 

mUJNG  CODE  4310-OO-M 


IWY-040-06-4133-15] 

Wyoming;  Rock  Springs  District 
Advisory  Council;  Meeting 

agency:  Bureau  of  Land  Management, 
Rock  Springs,  Interior. 
action:  Notice  of  meeting  of  the  Rock 
Springs  District  Advisory  Council. 

DATE:  The  meeting  will  be  held 
December  18, 1986,  at  10  AA!. 
ADDRESS:  Rock  Springs  District  Office, 
Bureau  of  Land  Management,  U.S. 


Highway  191  North,  Rock  Springs, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  H.  Sweep,  District  Manager, 
Rock  Springs  District,  Bureau  of  Land 
Management,  P.O.  Box  1869,  Rock 
Springs,  Wyoming  82902-1869.  (307)  382- 
5350. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  10  A.M.,  Thursday, 
December  18  in  the  District  Office 
Conference  Room. 
The  agenda  is: 

Roles  and  Responsibihties  for  Wildlife 

Programs  in  Wyoming 
Update  on  Hickey  Mountain  EIS 
Update  on  Cedar  Canyon  EA 
Public  Comment  Period 
Donald  H.  Sweep, 
District  Manager. 
[FR  Doc.  86-25671  Piled  11-13-86;  8:45  am] 

BHXMG  CODE  4310-2241 


Albuquerque  District,  NM;  Proposed 
l^nd  Disposal  In  Santa  Fe  and  Rio 
Arriba  Counties 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action  on 

proposed  land  disposal. 

summary:  This  notice  is  to  advise  the 
public  that  the  Albuquerque  District,  of 
the  Bureau  of  Land  Management  [BLM), 
is  proposing  to  dispose  of  approximately 
30.44  acres  of  public  land  near  the 
Village  of  Chimayo  within  Santa  Fe  and 
Rio  Arriba  Counties,  State  of  New 
Mexico. 

SUPPLEMENTARY  INFORMATION:  The  BLM 

has  determined  that  the  acres  of  public 
land  described  below  are  suitable  for 
disposal  under  the  Color-of-Title  Acts  of 
1928  (45  Stat.  1068).  1932  (47  Stat.  53;  43 
U.S.C.  178),  and  Sales  Under  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  43 
U.S.C.  1713  (1976). 

New  Mexico  Principal  Meridian 

Chimayo  I.  New  Mexico  Public  Land 
Disposal  Block 

Township  20  North.  Range  9  East 

Sec.  1:  Lots  39,  4a  41,  42,  43.  44,  45,  46,  47, 

48,  49,  50,  51.  52.  53,  54,  56,  57.  59: 
Sec.  4:  Iflts  28,  3a  32.  33.  34,  35.  36.  37; 
Sec.  5:  Lot  22; 

Sec.  8:  Lots  22.  25,  26.  27,  28.  29,  31.  32.  33, 
34.  35.  36,  38. 
Township  21  North,  Range  9  East 
Sec.  33:  Lot  3. 

Comprising  approximately  30.44  acres. 

Disposal  of  these  lands  is  consistent 
with:  (1)  The  approved  Land  Use 
Recommendations  of  the  BIM's  1979  Rio 
Grande  Management  Framework  Plan, 


(2)  their  location  as  well  as  the  physical 
characteristics  and  the  private 
ownership  of  adjoining  lands,  make 
them  difficult  and  uneconomical  to 
manage  as  public  lands,  so  disposal 
would  best  serve  the  public  interest,  (3) 
this  Notice  of  Realty  Action  will  be 
published  once  a  week  for  three  weeks 
in  a  newspaper  of  general  circulation 
and  will  be  sent  to  the  New  Mexico 
Congressional  Delegation  and  the 
relevant  congressional  committees  by 
BLM.  The  specific  parcels  of  public  land 
will  be  disposed  of  using  the  following 
"Tract  Disposal  Criteria"  in  descending 
order  of  priority: 

1.  Color-of-Title.  Color-of-Title 
disposals  will  be  made  to  any  applicant 
within  the  disposal  area  who  qualifies 
under  the  Color-of-Title  Acts. 

2,  Non-Competitive  (Direct)  Sale. 
Public  lands  within  the  disposal  block 
will  be  sold  without  competition  at  Fair 
Market  Value  to  those  individuals  who 
occupied  the  parcels  before  June  11, 1979 
(the  date  land  use  plans  were  approved) 
but  who  do  not  qualify  for  title  under 
one  of  the  color-of-title  acts. 

The  terms  and  conditions  applicable 
to  the  disposal  are: 

1.  The  patents  will  contain  a 
reservation  to  the  United  States  for 
ditches  and  canals. 

2.  All  disposals  are  for  surface  estate 
only.  The  patents  will  contain  a 
reservation  to  the  United  States  for  all 
minerals. 

3.  Tracts  which  lie  within  the  100  year 
floodplain  of  the  Santa  Cruz  River  will 
be  subject  to  EO  11988  which  precludes 
the  seeking  of  compensation  from  the 
United  States  or  its  agencies  in  the 
event  existing  or  future  facilities  on 
those  tracts  are  damaged  by  flood. 

4.  All  disposals  will  be  made  subject 
to  prior  existing  rights. 

Additional  information  pertaining  to 
this  disposal  including  the 
environmental  documents  are  available 
for  review  at  the  Taos  Resource  Area 
Office,  Plaza  Montevideo,  Cruz  Alta 
Road.  Taos,  New  Mexico  87571,  or 
telephone  (505)  758-8B51.  For  a  period  of 
45  days  from  the  date  of  this  notice, 
interested  parties  may  submit  written 
comments  to  the  Taos  Resource  Area 
Manager.  Any  adverse  comments  will 
be  evaluated  by  the  New  Mexico  State 
Director,  Bureau  of  Land  Management, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 

In  the  absence  of  any  action  by  the 
State  Director,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
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Dated:  November  6, 198fi. 
L.  Paul  Applegate. 
District  Af onager 
[FR  Doc.  86-25668  Filed  11-13-86;  8:45  am] 

■LUMO  eon  4StO-l«-M 


[A2-050-07-4212-12;  A-20349] 

Realty  Actton;  Exchange  of  PubKc 
Lands  in  Mohave  Cowity,  AZ  tor  State 

Lands  in  Mohave,  La  Paz,  and  Yuma 
Counties.  AZ 

The  following  described  in  lands  and 
interests  tlierein  have  been  determined 
to  be  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  197B,  43 
U.S.C.  1716: 

Gila  and  S«il  River  Memfian,  Arizona 
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Containing  4.579.47  acres,  more  or 
less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  the  State  of 
Arizona; 
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Containing  29.000  acres  more  or  less. 

The  public  land  to  be  transferred  will 
be  subject  to  existing  rights. 

A  ftoal  appraisal  will  be  completed  to 
determine  the  value  of  Ate  disposal  and 
acquired  lands.  On  tiie  basis  of  the 
appraisal,  all  or  a  portion  of  the  lands 
will  be  exchanged  to  compensate  an 
equal  value  exchange. 

PublicatroB  of  this  Notice  will 
segregate  *e  subject  lands  form  all 
appropriations  under  the  public  lands 
laws,  iiTchrding  the  mining  laws,  but  not 
mineral  teasing  laws.  This  segregation 
will  terminate  upon  issuance  of  a  patent 
or  two  years  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register,  or  upon  publication  of  a  Notice 
of  Termination. 

Detailed  mformation  concerning  this 
exchange  can  be  obtained  from  the 
Havasu  Resource  Area  Office,  3189 
Sweetwater  Avenue,  Lake  Havasu  City, 
Arizona  86403.  For  a  period  of  forty-five 
(45)  days  from  the  date  of  publication  of 
this  Notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Yuma  District 
Office,  3150  Winsor  Avenue,  Yuma, 
Arizona  85364.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  November  7, 19B6. 

Robert  B.  Abbey, 

Acting  District  Manager. 

[FR  Doc.  86-25767  Filed  11-13-86;  8:45  am] 

BKum  can  4»io-3»« 


Aiaafca  State  Offlcg;  Proposed 
"••Hstatement  of  a  Terminated  Oil  and 
GetLeaae 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-49464-Z  has  be«i  received 
covering  the  feUowing  lands: 

Kateel  River  MeritBan.  Alaslia 
T.  2S..  R.  4  W.. 

Sec.  23.  SWy4SEV4. 
(40  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  or^nal  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accuring  from  June  1, 1965, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-49464-Z  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effecative  June  1, 1985,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  Noveint>er  6, 1986. 
KaylLFlattu, 

Acting  Chief.  Branch  of  Mineral  Adjudication. 
[FR  Doc.  86-29704  Filed  11-13-86;  8:45  am] 
MLUNG  CODE  43te-«4-M 


[WY-O10-07-4332-09] 

Draft  Resource  Management  Plan/ 
Environmentaf  hnpact  Statement,  Draft 
WIMemess  Environmental  Impact 
Statsment,  and  Putilic  Hearing 
Schedule;  for  the  Washakie  Resource 
Area,  Woriand  District,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Washakie  Resource  Management 
Plan/Environmental  Impact  Statement, 
the  Draft  Washakie  Wilderness 
Environmental  Impact  Statement,  and 
Public  Hearing  Schedule. 

summary:  The  Bureau  of  Land 
Management  announces  the  availability 
for  public  review  of  the  Draft  Washakie 
Resources  Management  Plan/ 
Environmental  hnpact  Statement  (RMP/ 
EIS]  and  the  Draft  Washakie  Wilderness 
Environmental  hnpact  Statement  (EIS), 
which  is  a  supplement  of  the  RMP/EIS. 
The  Washakie  Resource  Area 
encompasses  portions  of  Big  Horn, 
Washakie,  and  Hot  Springs  Counties. 
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The  Draft  Wilderness  EIS  addresses 
wilderness  suitability  recommendations 
for  five  wilderness  study  areas  covering 
67,610  acres  of  public  land  in  the 
Washakie  Resource  Area.  The  Draft 
RMP/EIS  analyzes  future  options  for 
managing  1,234,000  acres  of  public  land 
and  1,603,000  acres  of  Federal  mineral 
estate  in  the  Bureau's  Washakie 
Resource  Area  in  the  Big  Horn  Basin  of 
north-central  Wyoming. 

The  Draft  RMP/EIS  also  recommends 
the  designation  of  about  11.200  acres  of 
BLM  administered  public  surface  and 
mineral  estate  within  the  Trapper  and 
Medicine  Lodge  Creek  watersheds  as 
the  Spanish  Point  Karst  Area  of  Critical 
Environmental  Concern  (ACEC).  Within 
the  boundaries  of  the  ACEC.  are  lands 
in  the  national  forest  system  and 
privately  owned  surface.  The 
designation  of  an  ACED  would  pertain 
to  the  surface  and  mineral  estate 
managed  by  the  BLM  and  to  the  BLM 
administered  Federal  mineral  estate 
under  private  and  forest  system  lands. 
The  non-BLM  administered  surface 
would  not  be  affected  by  the 
designation  of  the  ACEC. 

It  is  recommended,  upon  designation 
of  the  Spanish  Point  Karst  ACEC.  that 
management  prescriptions  for  the  area 
pursue  a  course  of  optimizing  watershed 
opportunities  over  other  resource 
concerns  in  the  area  due  to  recharge 
areas  for  the  Madison  aquifer  and  the 
existence  of  regional  and  nationally 
important  caves.  Management  options 
for  the  area  vary  and  are  described  in 
the  watershed  management  sections  of 
the  draft  RMP/EIS. 

Notice  is  also  given  that  a  public 
hearing  will  be  held  to  seek  public 
comment  on  the  wilderness  suitability 
recommendations,  including  the  impacts 
of  the  proposed  action  and  alternatives, 
as  explained  in  the  Draft  EIS  document, 
and  that  a  public  meeting  will  be  held  to 
accept  comments  on  the  Draft  Washakie 
RMP/EIS. 

DATES:  Written  comments  on  the 
analysis  and  recommendations 
contained  in  both  the  Draft  RMP/EIS 
and  the  Draft  wilderness  EIS  will  be 
accepted  for  90  days  following  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  filing  of  these 
drafts  in  the  Federal  Register.  A  public 
hearing  on  the  wilderness  suitability 
recommendations  will  be  held  on 
Thursday,  December  11. 1986.  at  7:30 
p.m..  at  the  BLM's  Worland  District 
Office.  Oral  and  written  testimony  will 
be  accepted  at  that  hearing.  Immediately 
following  the  formal  wilderness  public 
hearing,  a  public  meeting  will  be  held  to 
accept  oral  and  written  comments  on 
the  Washakie  RMP. 


ADDRESSES:  Written  comments  on  the 
documents  should  be  addressed  to:  Area 
Manager,  Washakie  Resource  Area, 
Bureau  of  Land  Management,  P.O.  Box 
119,  Worland,  Wyoming  82401.  The 
public  hearing  will  be  held  at  the 
Worland  District  Office,  101  S.  23rd 
Street,  Worland.  Wyoming. 

SUPPLEMENTARY  INFORMATION:  The 

Draft  Washakie  RMP/EIS  analyzes  five 
comprehensive  alternatives  for 
managing  and  allocating  pubHc  land  and 
resource  uses  within  the  Washakie 
Resource  Area.  Any  of  the  alternatives 
could  be  chosen  as  the  proposed 
management  for  the  resource  area  and 
would  provide  for  realistic  management 
of  the  public  lands. 

The  preferred  alternative  identified  in 
the  RMP/EIS  is  a  combination  of  three 
of  the  four  other  alternatives  analyzed. 
The  RMP/EIS  is  primarly  focused  on 
resolving  four  key  resource  management 
issues  that  were  identified  with  public 
involvement  early  in  the  planning 
process.  These  issues  are:  (1)  Affects  on 
vegetative  resources,  (2)  special 
designations,  (3)  affects  on  water 
resources,  and  (4)  adequacy  of  resource 
accessibility  and  manageability. 

The  Draft  Wilderness  EIS  evaluates 
the  environmental  consequences 
expected  to  result  from  alternative 
management  options  for  the  wilderness 
study  areas.  The  effects  of  continuing 
present  management  are  examined  in  a 
"No  Wilderness"  alternative.  Other 
alternatives  analyzed  ("All  Wilderness". 
"Wilderness  Enhancement",  and 
"Partial  Wilderness")  recommend 
wilderness  designation  for  different 
combinations  of  study  area  lands.  The 
proposed  action  for  the  Honeycombs 
(WY-010-221),  Cedar  Mountain  {WY- 
010-222).  Medicine  Lodge  (WY-OlO-240), 
and  Alkali  Creek  (WY-Ol 0-241) 
wilderness  study  areas  is  the  "No 
Wilderness"  alternative.  The  proposed 
action  for  the  Trapper  Creek  WSA 
(WY-010-242)  is  the  "All  Wilderness- 
alternative. 

Oral  and  written  testimony  on  the 
wilderness  suitabiHty  recommendations 
will  be  accepted  at  the  public  hearing. 
Persons  wishing  to  testify  should 
provide  a  written  copy  of  their 
testimony  to  the  Hearings  Officer  at  the 
hearing.  Oral  and  written  comments  will 
be  accepted  during  the  public  meeting 
on  the  Washakie  RMP/EIS,  and  a 
written  copy  of  these  comments  should 
be  made  available  to  BLM  personnel 
during  the  meeting. 

Copies  of  the  Washakie  RMP/EIS  and 
the  Wilderness  EIS  supplement  are 
available  at  the  Woriand  District  Office, 
at  the  addresses  listed  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Inman.  Washakie  Resource  Area 
Manager.  David  Stout.  RMP/EIS  Team 
Leader,  or  Mark  Goldbach.  Wilderness 
EIS  Team  Leader,  at  the  addresses  listed 
above,  or  at  (307)  347-9871. 
Hillary  A.  Oden. 
State  Director. 
[FR  Doc.  86-25624  Filed  11-13-86:  8:45  amj 

BILLING  CODE  4310-22-M 


1347- 


lUT-040-4410-10] 

Utah;  Cedar  City  District  Management 
Plan  Preparation 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notification  of  Resource 
Management  Plan  Preparation;  Dixie 
Planning  Unit.  Dixie  Resource  Area. 
Cedar  City  District.  Utah. 

ADDRESS:  Comments  or  requests  for 
information  should  be  directed  to  David 
Brine.  Team  Leader,  Bureau  of  Land 
Management.  P.O.  Box  726.  St.  George, 
Utah  84770.  Telephone  (801)  673-4654. 

summary:  The  Cedar  City  District. 
Bureau  of  Land  Management  announces 
it's  intent  to  prepare  a  Resource 
Management  Plan  (RMP)  for  638.518 
acres  of  public  land  located  in  the  Dixie 
Resource  Area  in  Washington  County. 
Utah.  Washington  County  is  located  in 
the  south-western  comer  of  Utah  and  is 
bordered  on  the  west  by  Lincoln  County. 
Nevada  and  on  the  south  by  Mojave 
County,  Arizona  and  on  the  north  and 
east  respectively  by  Iron  and  Kane 
Counties.  Utah.  Zion  National  Park  and 
parts  of  the  Dixie  National  Forest  are 
also  located  adjacent  to  BLM 
administered  Federal  lands  in  the 
planning  area. 

The  Bureau  of  Land  Management  has 
completed  the  replanning  phase  of  the 
RMP  process.  The  primary  emphasis  of 
this  phase  has  been  to  identify 
preliminary  planning  issues,  preliminary 
planning  criteria,  preliminary 
alternatives  and  to  focus  the  analysis. 
Three  preliminary  issues  were  identified 
at  topics  of  public  controversy  or 
dispute.  Briefly,  they  are  to  determine: 
(1)  The  highest  and  best  use  for  those 
public  lands  in  Washington  County 
where  rapid  urban  encroachment  is 
generating  problems  with  the 
management  of  natural  resources;  (2) 
future  management  of  outdoor 
recreation  near  the  burgeoning 
communities;  (3)  how  proposed  water 
storage  projects  will  influence  natural 
resource  management. 

The  planning  area  has  one  designated 
3,040  acre  research  natural  area,  the 
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Woodbury  Desert  Study  Area,  which 
will  be  considered  for  ACEC 
designation.  Other  ACEC  designations 
will  be  considered  during  this  planning 
process.  Nominations  may  be  made  by 
the  public  and  other  agencies.  They 
must  be  accompanied  by  descriptive 
materials,  maps,  and  evidence  of  the 
relevance  and  importance  of  the  values 
or  hazards  involved. 

Four  preliminary  alternatives  have 
been  developed.  These  are:  (1)  Continue 
with  current  Management  Framework 
Plan  (1979);  (2)  develop  an  RMP  with 
emphasis  on  community  development 
trends  integrated  with  the  principles  of 
multiple  use:  (3)  maximize  opportunities 
to  dispose  of  public  lands  identified  by 
local  and  state  planning  interests  as 
needed  for  community  expansion;  (4) 
maximize  retention  and  protection  of 
public  lands  where  disposal  could 
jeopardize  natural  resource  values. 

The  Cedar  City  District  has  identified 
an  interdisciplinary  team  to  participate 
in  each  phase  of  the  planning  process. 
Discplines  represented  are:  lands, 
recreation,  minerals,  wildlife,  range,  soil, 
water  and  air  resources,  forestry, 
archaeology,  fire,  and  socio-economics. 

The  public  will  have  opportunities  to 
provide  input  into  this  RMP  via  public 
scoping  meetings,  mail  distribution  of 
information,  news  media  releases. 
Federal  Register  Notices  and  public 
reviews  of  all  documents  at  appropriate 
states  of  the  planning  process.  A  public 
participation  plan  schedule  of  actions 
has  been  developed  as  part  of  the 
preplanning  analysis. 

Documents  relevant  to  the  planning 
process  are  available  from  the  above 
adress:  Interested  persons  wishing  to 
participate  in  issue  identification, 
development  of  planning  criteria, 
alternatives  or  other  phases  of  the 
planning  process  should  contact  David 
Brine,  Team  Leader,  at  the  above 
address  or  telephone. 

Dated:  November  4. 1988. 
Morgan  S.  [enaen. 

District  Manager. 

[FR  Doc.  86-25670  Filed  11-13-86;  8:45  am) 

BILLING  CODE  43t0-OO-« 


Fish  and  WUdUf  e  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (18  U.S.C.  1531,  et  seq.). 

Applicant-  World  Insectivorus  Plants. 
Marietta,  GA,  PRT-710158. 


The  applicant  requests  a  permit  to  sell 
in  interstate  commerce,  artificially 
propagated  green  pitcher  plants 
[Sarracenia  oreophila]  grown  from 
seeds  obtained  from  several  locations 
prior  to  the  date  upon  which  this  species 
was  determined  to  be  endangered.  The 
applicant  postulates  that  disposal  of 
these  specimens  would  prevent 
hybridization  and  therefore  facilitate 
efforts  at  this  nursery  to  propagate  green 
pitcher  plants  from  seeds  supplied  by 
the  Georgia  Department  of  Natural 
Resources.  Plants  propagated  from  those 
seeds  are  intended  to  be  used  to  restock 
wild  populations  in  Georgia. 

Applicant:  Dennis  McEwan,  California 
State  University.  Sacramento.  CA,  PRT- 
713124. 

The  applicant  requests  a  permit  to 
conduct  the  following  activities  with  the 
Owens  tui  chub  [GHa  bicolor  snyderi]  in 
Hot  Creek  Headwater  springs.  Mono 
County  California,  for  scientific 
research:  (a)  Capture  thirty  chubs  and 
place  them  in  an  artificial  stream 
chamber  for  approximately  two  days  for 
a  microhabitat  selection  study;  (b) 
capture,  mark  and  release  an  unlimited 
number  of  chubs  for  an  estimation  of  the 
population  size  and  structure;  (c) 
capture  fifteen  chubs  and  transport  them 
to  California  State  University, 
Sacramento,  where  they  will  be  placed 
in  an  aquarium  for  investigation  of 
water  quality  tolerance  limits;  and  (d) 
collect  and  sacrifice  ten  chubs  every 
three  months  for  a  one  year  period  to 
examine  their  stomach  contents  for  a 
study  on  their  food  habits. 

Applicant:  Dallas  Zoo.  Dallas  TX. 
PRT-713227. 

The  applicant  requests  a  permit  to 
export  one  male  Malayan  tapir  (Tapirus 
indicus)  to  the  Sao  Paul  Zoo.  Brazil  for 
breeding  and  exhibition.  This  animal 
was  captured  in  the  wild  prior  to 
December  1959. 

Applicant:  Pamela  Bompart,  Helena, 
MT,  PRT-713273. 

The  applicant  requests  a  permit  to 
import  four  pairs  of  captive-bom  goldem 
parakeets  [Aratinga  guarouba]  from 
Carterton  Breeding  Aviaries,  Oxford. 
England  for  breeding  purposes. 

AppJjccwL  San  Diego  Zoo.  San  Diego. 
CA,  PRT-713277. 

The  applicant  requests  a  permit  to 
import  one  female  captive-bom  lowland 
tapir  [Tapirua  terrestris]  from  the  West 
Berlin  Zoo,  Federal  Republic  of 
Germany  for  breeding  and  exhibition. 
This  female  will  be  placed  on  exhibit 
with  a  single  male  currently  held  at  San 
Diego  Zoo. 

Applicant:  San  Diego  Zoo,  San  Diego, 
CA,  PRT-713331. 

The  applicaat  requests  a  permit  to 
import  one  male  captive-bom  Bactrian 


deer  [Cervus  elaphus  bactrianus)  ft-om 
the  Koln  Zoo,  Federal  Republic  of 
Germany  for  breeding  purposes.  This 
male  will  be  added  to  their  herd  of  one 
male  and  two  females  to  increase 
genetic  variability. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  November  10. 1986. 
Elarl  B.  Baysinger, 

Chief.  Federal  Wildlife  Permit  Office. 
[FR  Doc.  86-25781  Filed  11-13-86;  8:45  am) 

BILLING  CODE  43tO-SS-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

agency:  Mineral  Management  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4565,  Block  303,  Galveston 
Area,  offshore  Texas.  Proposed  plans 
for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  PeHcan  Island,  Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  4. 1986. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy..  Room  114.  New  Orieans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  D.  Gobert;  Minerals 
Management  Serive,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
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Exploration/Development  Plans  Unit; 
Phone  (504)  73ft-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  7, 1986. 
J.  Rogers  Peoicy 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  86-25766  Filed  11-13-86;  8;45  am] 

BILUNG  COOE  431(MiR-« 


Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf;  Exxon 
Company,  U.SJV. 

agency:  Minerals  Management  Service, 
Department  of  the  Interior. 
action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document. 


summary:  This  Notice  announces  that 
Exxon  Company.  U.S.A..  Unit  Operator 
of  the  West  Delta  Block  30.  C-4, 
Reservoir  Q  Federal  Unit  Agreement  No. 
14-08-0001-11690,  submitted  on  October 
28, 1986,  and  October  30, 1986,  a 
proposed  Development  Operations 
Coordination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
West  Delta  Block  30,  C-4,  Reservoir  Q 
Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  that 
it  is  available  for  public  review  at  the 
offices  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Parkway,  New  Orleans,  Louisiana  70123. 
FOR  FURTHER  INFOIUNATION  CONTACT: 
Minerals  Management  Service,  Records 
Management  Section.  Room  114.  open 
weekdays  9:00  a.m.  to  3:30  p.m..  1201 
Wholesalers  Parkway.  New  Orieans. 
Louisiana  70123.  phone  (504)  736-2519. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 


contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  §  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 

Dated:  November  7, 1986. 

J.  Roger  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-25763  Filed  11-13-66;  8:45  am] 

BILLING  CODE  4310-MR-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  OIMB  for 
Review 

The  Agency  for  International 
Development  submitted  the  following 
public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  at  the  end  of  the 
entry  no  later  than  November  24. 1986. 
Comments  may  also  be  addressed  to. 
and  copies  of  the  submissions  obtained 
from  the  Reports  Management  Officer. 
Fred  D.  Allen,  (703)  875-1573.  IRM/PE, 
Room  1109,  SA-14,  Washington,  DC 
20523.  Date  Submitted:  November  6, 
1986. 

Submitting  Agency:  Agency  for 
International  Development. 

Form  Number:  AID  Form  1550-2. 

Type  of  Submission:  Renewal. 

Title:  Computation  of  Percentage  of 
Private  Funding  for  PVO's  International 
Activities. 

Purpose:  A.I.D.  is  required  to  collect 
information  regarding  the  financial 
support  of  private  and  voluntary 
organizations  (PVOs)  registered  with  the 
Agency.  The  information  is  used  to 
determine  the  eligibility  of  PVOs  to 
receive  A.I.D.  funding. 

Reviewer:  Francine  Picoult  (202)  395- 
7231,  Office  of  Management  and  Budget, 
Room  3201,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  November  5. 1986. 
Fred  0.  Allen, 

Planning  and  Evaluation  Division. 
(FR  Doc.  86-25677  Filed  11-13-86;  8:45  am] 

BILUNG  CODE  611S-41-M 


INTERSTATE  COMMERCE 
COMMISSION         j 


[No.  MC-C-30002] 


Motor  Carriers;  Victoria  Terminal 
Enterprises,  Inc.;  Transportation  of 
Fertilizer  Within  T«xas;  Petition  for 
Declaratory  Order 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  filing  of  petition  for 

declaratory  order. 

summary:  Victoria  Terminal 
Enterprises,  Inc.,  a  motor  carrier,  seeks 
institution  of  a  declaratory  order 
proceeding  to  deteimine  whether  the 
transportation  of  fertilizer  from 
terminals  in  seven  Texas  counties  to 
other  Texas  points  is  interstate  or 
intrastate  in  nature.  Arcadian 
Corporation,  the  involved  shipper,  ships 
bulk  fertilizers  from  out-of-state 
manufacturing  facilities  to  the  terminals 
by  barge  and  rail,  temporarily  stores 
them  there,  breaks  them  down  into 
smaller  volumes,  and  then  reships  them 
by  motor  carrier  to  customers  at  other 
Texas  points. 

DATES:  Persons  interested  in 
participating  in  this  proceeding  should 
80  advise  the  Commission  in  writing  by 
December  1, 1986.  A  list  of  interested 
parties  will  then  be  complied  and 
served.  Victoria  will  have  10  days  from 
service  date  of  that  list  to  serve  each 
party  on  the  list  and  the  Commission 
with  a  copy  of  its  petition  and  any 
additional  comments.  Other  parties  will 
then  have  35  days  from  the  service  date 
of  the  service  list  to  submit  their 
comments  to  the  Commission  and  to 
petitioner's  representative.  Petitioner 
will  have  50  days  from  the  service  date 
of  the  service  list  to  reply. 

ADDRESS:  Send  an  original  and.  if 
possible.  10  copies  of  comments 
referring  to  No.  MC-C-30002  to:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commeroe  Commission. 
Washington.  DC  20423. 

Send  one  copy  of  comments  to 
petitioner's  representative:  William  P. 
Jackson,  Jr..  P.O.  Box  1240.  Arlington. 
VA  22210. 

FOR  FURTHER  INFORMATION  CONTACT! 
Paul  Schach.  (202)  275-7885 
or 

Louis  E.  Gitomer.  (202)  275-7691. 
SUPPLEMENTARY  INTORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.  S 
InfoSystems.  Inc..  Room  2229,  Interstate 
Commerce  Commistion  Building, 
Washington.  DC.  20423,  or  call  289-4357 
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(DC  Metropolitan  area)  or  toll-free  (800) 
424-5403. 

Decided:  October  28. 1986. 

By  the  Commission.  Cliairman 
Cradison.  Vice  Chairman  Simmons, 
Commissioners  Sterrett,  Andre,  and 
Lamboley.  Chairman  Cradison  and 
Commissioner  Lamboley  commented 
with  separate  expressions.  Vice 
Chairman  Simmons  dissented  with  a 
separate  expression. 
Noreta  R.  McGee. 
Secretary. 
jFR  Doc  88-25819  Filed  11-13-86;  8:45  am] 

BILUMQ  CODE  7I>»-01-M 


(Finance  Docket  No.  30931] 

Colleton  County  Railroad  Co.,  Inc.; 
Trackage  Rights;  Hampton  and 
Branchville  Railroad  Co..  Inc.; 

Hampton  and  Branchville  Railroad 
Company.  Inc..  has  agreed  to  grant 
overhead  trackage  rights  to  Colleton 
County  Railroad  Company,  Inc., 
between  Hampton  and  H  &  B  Junction, 
SC.  a  distance  of  17  miles.  The  trackage 
rights  were  effective  on  November  1, 
1986. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354 1.C.C. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.  Inc. — Lease  and  Operate,  360 
ICC.  653  (1980). 

Dated:  November  3, 1986. 

By  the  Commission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-25555  Filed  11-13-86:  8:45  am| 

BILLING  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 


the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Feideral 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 


Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
District  of  Columbia: 

DC86-1  (Jan.  3.  1986) p  80.  pp.  86- 

89. 
Florida: 

FL86-17  (Jan.  3.  1986) p.  144. 

Massachusetts: 

MA86-3  (Jan.  3,  1986) pp.  375-382. 

New  York: 

NY86-13  (Jan.  3.  1986) p.  752. 

Pennsylvania: 

PA86-5  (Jan.  3,  1986) p.  831 

Volume  II 
Arkansas: 

AR86-1  (Jan.  3.  1986) p.  4. 

Illinois: 

II.86-1  (Jan.  3.  1986) p.  71. 

IL8&-2  (Jan.  3.  1986) pp.  93,  103. 

IL86-3  (Jan.  3.  1986) p.  106. 

II.86-4  (Jan.  3,  1986) pp.  112,  114. 

IL86-5  (Jan.  3,  1986) pp.  116-117. 

IL86-6  (Jan.  3,  1986) pp.  121-122. 

IL86-7  (Jan.  3,  1986) pp.  127,  129. 

IL86-8  (Jan.  3.  1986) pp.  133,  135. 

IL86-9  (Jan.  3,  1986) pp.  137-141. 

IL86-11  (Jan.  3.  1986) pp.  147,  150. 

IL86-12  (Jan.  3,  1986) pp.  153-154. 

IL86-13  (Jan.  3,  1986) pp.  163-164. 

IL8&-14  (Jan.  3,  1986) p.  174. 

IL86-15  (Jan.  3,  1986) p.  184. 

IL86-16  (Jan.  3,  1986) pp.  194.  200. 

IL86-17  (Jan.  3,  1986) pp,  208,  212a, 

Michigan: 

M186-1  (Jan.  3,  1986) pp.  385-398b 

MI86-4  (Jan.  3.  1986) p.  423. 

MI86-5  (Jan.  3,  1986) p.  430.  pp. 

433-434.  pp. 
436.  439. 

M186-12  (Jan.  3.  1986) pp.  47(M71 
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Mla6-17  (Ian.  3.  Ifl86> pp.  486-487. 

Minnesota: 

MN86-5  (Jan.  3, 1986> pp.  407-499. 

MN88-7  (Jan.  3. 1988).- pp.  511.  520. 

MN86-8  (Jan.  3. 1988) p.  530. 

Missouri: 

M08B-3  (Jan.  3.  1986) pp.  5fie-571. 

Oklahoma: 

OKae-ia  (Jan.  3. 1986) pp.  821-822. 

OK86-14  (Jan.  3,  1986) p.  83Z 

VoJume  III 
California: 

C:A86-2  (Jan.  3, 1986) p.  51. 

North  Dakota: 

ND68-2  (Jan.  3.  1986) pp.  209,  212. 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  tJie  Davi»-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts."  This 
publication  is  available  at  each  of  the  80 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington. 
DC  20402.  (202)  783-3238. 

When  ordering  subscriptionfs),  be 
sure  to  specify  the  Statefs)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  The  subscription  cost 
is  $277  per  volume.  Subscriptions 
include  an  annual  edition  (issued  on  or 
about  January  1)  which  includes  all 
current  general  wage  determinations  for 
the  States  by  each  volume.  Throughout 
the  remainder  of  the  year,  regular 
weekly  i^dates  will  be  distributed  to 
subscribers. 

Signed  at  Washington.  DC  this  7th  day  of 
November  1986. 
James  L.  Valin, 

Assistant  Administrator. 

(FR  Doc.  86-25820  Filed  11-13-86;  8:45  am) 

BILLING  COOE  4S10-27-M 


Mine  Safety  and  Healtti  Admlniatration 
[Docket  No.  M-a»-133-CI 

International  Anttiractte  Corp.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

International  Anthracite  Corporation, 
Box  546.  Valley  View,  Pennsylvania 
17983  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  B&M  Tunnel  Mine  (I.D. 


No.  36-01781}  located  in  Schuylkill 
County.  Pennsylvania.  The  petition  is 
filed  under  section  IQl(c)  of  the  Fiederal 
B^ne  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's, 
statements  fdlows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  Mine  is  in  the  Lykens  Valley 
No.  5  Seam  which  ranges  from  3.0  to  22.0 
feet  in  thickness,  dips  to  the  south  at  52- 
55  degrees  and  has  a  hardgrove  of 
approximately  90. 

3.  The  method  of  coal  extraction  is  a 
sublevel  caving  method.  A  gangway 
(rock  tunnel),  sixteen  feet  wide  by  10.5 
feet  in  height,  it  driven  approximately 
forty  feet  behind  the  seam  and 
paralleling  the  strike.  Shuttle  entries  are 
then  driven  on  seventy  foot  centers  and 
at  a  sixty  degree  angle  off  the  gangway 
to  intersect  the  coaJ.  The  coal  is  then 
loaded  out  using  a  Joy  14-BU  loader. 
Long  AirDox  continuous  haulage  system 
and  belt  conveyors. 

4.  The  Joy  14-BU  loader  is  operated 
using  the  remote  control  unit  with  the 
operator  standing  on  a  platform  behind 
the  kitchen  using  the  shortened  canopy 
as  an  area  to  set  controls. 

5.  When  operating  from  the  above 
stated  platform  position,  the  operator's 
visibility  is  increased.  The  placement  of 
a  cab  or  canopy  would  result  in 
decreased  visibility  and  bhnd  areas, 
increasing  the  chances  of  an  accident. 

6.  As  an  alternate  method,  petitioner 
states  that  the  roof  for  twenty  feet  outby 
the  intersection  of  the  shuttle  entry  and 
the  coal  is  bolted  on  four  foot  spacings, 
and  wire  mesh  (chain  link  fencing)  is 
installed  and  supported  by  these  same 
bolts. 

7.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  15, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  3,  1986. 
Patricia  W.  Silvej. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  88-2S75*  Filed  11-1^-88;  8:45  am] 

BILUNO  COOE  «S10-«3-«t 


(Docket  No.  !•-••- t42-Cl 

New  Uncoln  CoatCoiip— y.  Inc.; 
Petition  for  ModlflfMow  of  App^calion 
of  Mandatory  SaMy  Standiird 

New  Lincoln  Coal  Con^iany.  Inc.  837 
East  Grand  Avenue,  Tower  City, 
Pennsylvania  17980  ha»  filed  a  |;>etition 
to  modify  the  appbcation  of  30  CFR 
75.1400  (hoisting  equipment;  general)  to 
its  No.  1  Vein  Slope  (I.D.  No.  36-07629) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
seciton  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  whick  are  uaed  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slope 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed,  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbhng 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  Kcondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoistiRg  rope 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  lormula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  s£une 
degree  of  safety  for  the  miners  affected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conanents.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  15. 1986.  Copies  of  the 
petition  are  available  for  inspecrion  at 
that  address. 
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Dated:  November  4. 1986. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  86-25759  Filed  11-13-86;  8:45  am] 

nUJNQ  CODE  4S10-43-M 


[Docket  No.  M-8&-141-C] 

Snyder  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Snyder  Coal  Company.  R.D.  #2. 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1400  (hoisting  equipment; 
general)  to  its  N.  &  L.  Slope  (I.D.  No.  3d- 
02203)  located  in  Northumberland 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  &at  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  beheves  that  if 
"makeshift"  safety  devices  were 
installed,  they  would  be  activated  on 
knuckles  and  curves  when  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gujiboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  advice.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 


December  15, 1988.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  3, 1986. 

Patricia  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  86-25760  Filed  11-13-86;  8:45  am) 

MLUNG  CODE  4510-«S.« 

[Dodcet  No.  M-e6-136-C] 

Western  Fuels-Utah,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Western  Fuels-Utah,  Inc.,  P.O.  Box 
1067,  Rangely,  Colorado  81648  has  filed 
a  petition  to  modify  the  appUcation  of  30 
CFR  75.328  (air  courses  and  belt  haulage 
entries)  to  its  Deserado  Mine  (I.D.  No. 
05-03505)  located  in  Rio  Blanco  County. 
Colorado.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  air  courses  be  separated  from 
belt  haulage  entries. 

2.  Coal  is  produced  from  two  coal 
seams  and  an  interaction  between  these 
seams  must  be  considered  in  the  layout 
of  the  mine. 

3.  Petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  the  safety  due  to  the 
instability  of  roof  and  rib  caused  by 
increasing  the  number  of  entries. 

4.  Through  past  experience,  petitioner 
has  discovered  that  roof-falls  are  greater 
in  panels  which  were  developed  using 
three-entry  systems  than  in  panels  using 
two-entry  systems.  Over-development 
on  advance  contributes  to  the 
degradation  of  roof  strength  caused  by 
the  density  of  kettlebottoms  and 
associated  slickensides.  Use  of  the 
entries  would  also  result  in  benefits  to 
ventilation,  fire  control,  and  escapeway. 

5.  As  an  alternate  method,  petitoner 
proposes  to  use  the  belt  entry  for  return 
air  in  a  two-entry  type  development 
section  as  follows: 

(a)  For  fire  protection:  (1)  Diesel 
scoops  will  meet  the  requirements  of  30 
CFR  Part  36.  Mantrips  and  utility 
vehicles  which  do  not  meet  the 
requirements  of  30  CFR  Part  36  will  be 
equipped  with  2-10  lb.  fire  extinguishers. 
Only  one  such  machine  will  operate  at  a 
time  in  the  dual  entry  and  a  dispatcher 
will  be  present  to  enforce  this  rule; 

(2)  All  overcasts  and  stoppings  will  be 
structurally  equivalent  or  superior  to  8 
inch  hollow  core  concrete  blocks  with 
mortared  joints  and  provide  a  minimum 


fire  resistance  of  1  hour.  Aluminum  will 
not  be  used  in  ventilation  controls; 

(3)  Combustible  liquid  storage  will  not 
exceed  daily  usage.  No  diesel  will  be 
stored  in  the  two-entry; 

(4)  No  battery  charging  stations  or 
trolley  will  be  permittted  in  the  two- 
entry,  and  no  underground  storage  of 
polyurethane  will  be  allowed; 

(5)  The  emulsion  pump  station  will  be 
located  off  panel  in  a  minimum  1-hour 
fire  resistant  structure,  and  monitored 
for  carbon  monoxide  (CO); 

(6)  All  electrically  powered  equipment 
will  use  fire  resistant  hydraulic  fluid  or 
be  protected  by  a  fire  suppression 
system; 

(7)  Plug  and  receptable  type  connector 
will  be  used  for  high  voltage  cable;  and 

(8)  Continuous  rock  dusting  units  will 
operate  during  mining  in  belt  entry/ 
return  on  development  and  in  tailgate  on 
retreat. 

(b)  For  fire  detection:  (1)  The  intake 
escapeway  will  be  continuously 
monitored  for  CO  on  both  retreat  and 
development.  Sensors  will  be  located  at 
the  intake  split  and  at  not  more  than 
2000  foot  intervals  inbye  to  the  last  open 
crosscut.  All  permanent  electrical 
installations  in  two-entry  will  have  CO 
sensors.  The  section  or  longwall  power 
center  will  have  a  CO  sensor 

(2)  Belt  line  monitoring  will  consist  of 
CO  sensors  at  drive  rollers,  tailpiece, 
and  less  than  2000  foot  spacing  along  the 
belt  line.  Belt  line  in  return  will  also 
have  methane  (CH4)  sensors  every  2000 
feet; 

(3)  The  tailgate  return  and  the  bleeder 
return  will  be  continuously  monitored 
for  CO  and  CH«  inbye  the  intersection 
with  the  main  air  course; 

(4)  The  CO  and  CH,  monitoring 
devices  will  be  visually  examined  every 
24  hours,  and  inspected  by  a  qualified 
person  every  seven  days.  The  monitor 
will  be  calibrated  at  least  every  30  days, 
and  an  inspection  record  kept  on  the 
surface; 

(5)  On  development,  the  belt  entry 
return  methane  monitoring  will  provide 
an  audio/visual  alarm  on  the  working 
section  and  at  a  staffed  surface  location 
when  the  level  of  methane  reaches  0.8 
volume  per  centum.  The  device  will 
automatically  deenergize  the  section 
power  and  conveyor  belt  when  the  level 
of  methane  reaches  1.0  volume  per 
centum.  The  detection  system  will 
operate  for  a  minimum  of  four  hours  on 
battery  if  the  mine  power  is 
deenergized: 

(6)  A  visual  and  audible  alarm  will  be 
activated  when  the  CO  reaches  a 
designated  level.  The  alarms  will  be 
activated  at  an  attended  surface 
location  where  there  is  two-way 


I 


I 
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aonununication.  The  monitor  wiU  be 
capatkle  of  identifying  any  activated 
sensor  and  to  detect  system 
malfunctions;  and 

(7)  If  the  CO  or  CH,  system  is 
deenergized  for  any  reason,  a  quahfied 
person  will  patrol  the  affected  area 
using  hand-held  CO  or  CH«  detectors. 
CO  or  cm  detection  devices  will  be 
available  for  use  on  each  two-entry 
section,  development  or  retreat. 

(c)  For  fire  control:  (1)  The  water 
system  at  the  mine  is  gravity  fed.  Power 
disruptions  will  not  affect  the 
firefighting  capabilities  of  the  system; 

(2)  Reflective  signs  or  markers  will  be 
used  to  identify  the  location  of  fire 
outlets,  hoses,  and  extinguishers; 

(3)  Fire  suppression  systems  will  be 
installed  on  all  belt  drives  and 
permanent  electrical  installations  in 
two-entry;  and 

(4)  Wafer  line  will  be  installed  the 
entire  length  of  the  belt  conveyor, 
equipped  with  outlets  every  300  feet  and 
at  tailpiece  and  drive. 

(d)  For  evacuation-escapeways:  (1) 
Four  specific  escapeways  (2  primary 
and  2  secondary]  will  be  provided; 

(2)  Longwall  panels  will  not  operate 
without  passable  primary  escapeways; 

(3J  Systematic  supplemental  support 
will  be  installed  throughout  the  tailgate 
entry  of  the  first  dual  entry  longwall 
panel  prior  to  mining  the  panel. 
Systematic  supplemental  support  for 
tailgate  entries  of  subsequent  panels 
will  be  installed  in  advance  of  the 
frontal  abutment  stresses  of  the 
adjacent  panel  being  mined; 

(4)  Sufficient  numbers  of  self- 
contained  self-rescuers  will  be  stored  in 
the  tailgate  to  service  all  personnel 
normally  working  on  the  face  and 
tailgate;  and 

(5)  A  dual  communication  line  will  be 
maintained  into  the  dual  entry  on  both 
development  and  retreat.  One  line  will 
be  in  the  roadway,  the  other  in  the  belt 
entry. 

(e)  For  ventilation:  (1)  Velocity  of  air 
will  be  between  at  least  50  but  not  more 
than  500  feet  per  minute; 

(2)  An  intake  air  velocity  station  will 
be  mounted  on  intake  split.  This  velocity 
will  be  continuously  monitored  at  an 
attended  surface  station.  An  alarm  will 
indicate  a  25%  reduction  from  normal 
velocity.  A  return  air  velocity  station 
will  be  mounted  on  the  return,  inby  its 
junction  with  the  main  return.  This 
velocity  will  be  continuously  monitored 
at  an  attended  surface  station;  and 

(3)  The  bleeder  system  will  be 
protected  by  barrier  pillars,  and  will  be 
designed  to  have  two  separate  entries 
all  the  way  to  the  main  return. 
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6.  Petitioner  states  that  the  proposed 
alternative  metkod  and  associated 
safety  precautions  outlined  above  will 
provide  the  same  degree  of  safety  for 
the  miners  affected  as  that  afforded  by 
the  standard. 

Requests  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  15, 1966.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  5, 1986. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  86-25761  Filed  11-15-86:  8:45  am) 
BILLING  CODE  461€ 


Occupational  Safety  and  Healtti 
Administration 

4,4  -Methylenedlaniline  Mediated 
Rulemaking  Advisory  Committee; 
Meetings;  Correction 

agency:  Occupational  Safety  and 
Health  Administration.  Labor. 
action:  Notice  of  relocation  of  meetings, 
correction. 


summary:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  notice  is  hereby 
given  of  the  relocation  of  the  next 
Advisory  Committee  meeting.  It  is 
anticipated  that  the  meeting  will  last 
from  one  to  three  days  but  this  may  vary 
as  the  work  of  the  Committee  proceeds. 
For  the  purpose  of  this  notice  only  the 
beginning  date  is  given. 
DATES:  The  meeting  is  scheduled  to 
begin  on  November  18, 1986  at  9:30  a.m. 
in  the  Walter  J.  Burke  Education  Center 
of  the  United  Steelworkers  of  America 
International  Union  at  Linden  Hall  in 
Dawson,  Pennsylvania  15428. 

Status:  These  meetings  will  be  open  to 
the  public. 

ADDRESS:  Submissions  presented  in 
response  to  this  notice  should  be  sent  in 
quadruplicate  to  the  Docket  Officer. 
Docket  No.  H-040,  Room  N3670, 
Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
(202)  523-7894.  Written  comments 
recer\ed.  as  well  as  other  information  in 


Docket  H-040.  will  be  available  for 
inspection  and  copying  at  this  address. 
Monday  through  Friday.  8:15  a.m.  to  4:45 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tom  Hall.  Division  of  Consumer 
Affairs.  Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  Room  N-3637.  200  Constitution 

.  Avenue,  NW..  Washington,  DC  20210; 
Telephone  (202)  523-6615. 

^SUPPLEMENTARY  INFORMATION:  On 
October  22, 1965,  OSHA  announced  its 
intent  to  make  use  of  negotiated 
rulemaking  in  developing  a  proposed 
standard  for  MDA  (50  FR  42790-42793). 
The  notice  also  set  forth  the  basic 
concepts  of  negotiated  rulemaking  and 
outlined  the  participant  selection 
criteria  which  OSHA  expected  to  use  in 
establishing  an  MDA  Advisory 
Committee. 

OSHA  established  the  committee  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA)  and  section  7(b) 
of  the  Occupational  Safety  and  Health 
Act  (OSH  Act)  to  mediate  issues 
associated  with  the  development  of  a 
Notice  of  Proposed  Rulemaking  on 
MDA. 

Appointees  to  the  committee  include 
representatives  from  labor,  industry, 
health  and  safety  groups,  and 
government  agencies. 

A  schedule  of  meeting  dates  and 
agenda  items  was  published  on  August 
4, 1966  (51  FR  27919),  and  corrected  on 
October  8. 1986  (51  FR  35571).  This 
notice  change*  the  location  for  the 
meeting  beginning  November  18, 1986. 

Members  of  the  public  wishing  to 
submit  written  statements  to  the 
Committee  that  are  germane  to  the 
agenda  may  do  sa  Such  statements 
should  be  in  reproducible  form  and 
should  be  submitted  to  the  OSHA 
Division  of  Consumer  Affairs  at  least  5 
days  before  the  meeting.  In  addition,  the 
Mediator  or  Chairman  of  the  Committee 
has  the  authority  to  decide  to  what 
extent  oral  presentations  by  members  of 
the  public  may  be  permitted  at  the 
meeting. 

Minutes  of  these  meetings  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  U.S.  Department 
of  Labor,  Rm.  N-367a  200  Constitution 
Ave.,  NW.,  Washington.  DC  20210; 
Telephone  (202)  523-7894. 
|ohn  A.  Pendergrass, 
.Assistant  Secretary  ofUiboe. 
ire  Doc.  86-25873  Filed  11-13-865  8:45  am] 

BILLING  CODE  4S10-36-4H 
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NATJONAL  AERONAUTICS  AND 
SPACE  ADMMSTRATION 

[Notice  86-«3] 

NASA  Advisory  Council,  History 
Advisory  Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMANV:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  History 
Advisory  Committee. 

DATE  AND  TIME:  November  25. 1986,  8:30 
a.m.  to  3:30  p.m. 

ADDRESS:  NASA  Johnson  Space  Center, 
Building  One,  Room  817,  Houston,  TX 
77058. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  D.  Fries,  Code  LBH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-2999). 
SUPPLEMENTARY  INFORMATION:  The 
History  Advisory  Committee  was 
established  to  provide  advice  and 
guidance  to  the  NASA  history  program, 
which  maintains  a  non-record  historical 
reference  file  and  publishes  works  in  the 
history  of  aeronautics  and  space  science 
and  technology.  The  Committee,  chaired 
by  Dr.  Melvin  Kranzberg,  consists  of  9 
members.  The  meeting  must  be  held  at 
this  time  in  order  to  assure  full 
attendance  of  committee  members  prior 
to  the  end  of  the  academic  year. 

This  meeting  will  be  closed  to  the 
public  from  1:30  p.m.  to  3:30  p.m.  on 
November  25  for  a  discussion  of  (a)  the 
qualifications  of  candidate  historians  to 
do  a  contract  history  project  and  (b) 
new  committee  members.  Such  a 
discussion  would  invade  the  privacy  of 
the  individuals  involved.  Since  this 
session  will  be  concerned  with  matters 
listed  in  5  U.S.C.  552b(c)(6),  it  has  been 
determined  that  the  meeting  will  be 
closed  to  the  public  for  this  period  of 
time.  The  remainder  of  the  meeting  will 
be  open  to  the  public.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 
Type  of  Meeting 

Open,  except  for  a  closed  session  as  noted 
in  the  agenda  below. 

Agenda 

November  25,  1986 

8:30  a.m.— Program  Status  and  Brierings. 
11  a.m. — Review  of  NASA  Johnson  Space 

Center  History  Office  Functions. 
12:30  p.m.— Review  of  NASA  History 

Program  Plans. 
1:30  p.m. — DiscuMion  of  Candidate 

Committee  Members  (closed  session). 


2:30  p.m. — Discussion  of  Candidate 
Historians  and  Proposals  for  NASA 
Funded  Histories  (closed  session). 

3:30  pjn. — Adjourn. 

Richard  L.  Daniels, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

November  7, 1986. 

[FR  Doc.  86-25695  Filed  11-13-86;  8:45  am] 

MLUNG  CODE  7S1»41-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Interdisciplinary  Arts 
Projects  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  December 
1-2, 1988.  from  9:00  a.m.-8:00  p.m.;  on 
December  3, 1988,  from  9:00  a.m.-6:00 
p.m.;  on  December  4. 1986,  from  9.00 
a.m.-8:00  p.m.;  and  on  December  5, 1986, 
from  9:00  a.m.-5;30  p.m.  in  room  716  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  5.  from  3:00 
p.m.-5:30  p.m.  to  review  guidelines  and 
discuss  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  December  1-2, 1986  from  9:00 
a.m.-8«)  p.m.;  on  December  3,  from  9K)0 
a.m.-6:00  p.m.;  December  4,  from  9:00 
a.m.-8:00  p.m.;  and  on  December  5,  from 
9:00  a.m.-3:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
apphcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  R  Clark,  Advisory  Committee 
Management  Officer.  National 


Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 
|ohn  H.  Clark. 

Director,  Council  and  Panel  Operations, 
National  Endo  wment  for  the  Arts. 
November  7. 1986. 
[FR  Doc.  86-25687  FUed  11-13-88;  8:45  am) 
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NUC1.EAR  REGULATORY 
COMMISSION 

IDocket  No.  030-11S34.  Lteanee  Na  12- 
06539-02,  EA  86-102] 

Cook  County  Higtiway  Department; 
Order  Imposing  Civil  Monetary 
Penalties 

In  the  Matter  of  Cook  County 
Highway  Department.  Bureau  of 
Construction.  118  North  Clark  Street. 
Chicago.  IL  60602. 


Cook  County  Highway  Department. 
Chicago.  IL  (the  licensee)  is  the  holder  of 
License  No.  12-06539-02  issued  by  the 
Nuclear  Regulatory  Commission  (the 
Commission/NRC)  which  authorizes  the 
licensee  to  use  byproduct  material  in  a 
source  holder  (gauge)  for  moisture/ 
density  measurements. 

II 

An  NRC  special  inspection  of  the 
licensee's  activities  under  the  license 
was  conducted  May  8  and  14. 1986. 
During  the  inspection,  the  NRC  staff 
determined  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements  and 
the  conditions  of  its  license.  A  written 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  was  served 
upon  the  licensee  by  letter  dated  July  1, 
1986.  The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  Nuclear 
Regulatory  Commission's  requirements 
that  the  licensee  had  violated,  and  the 
cumulative  amount  of  the  proposed  civil 
penalties.  A  response  dated  July  28, 
1986,  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
was  received  from  the  licensee. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalties  contained  therein,  as  set 
forth  in  the  Appendix  to  this  Order,  the 
Director,  Office  of  Inspection  and 
Enforcement  has  determined  that  the 
violations  occurred  as  stated  and  the 
penalties  proposed  in  the  Notice  of 
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Violation  and  Proposed  Imposition  of 
Civil  Penalties  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (42  U.S.C.  2282, 
Pub.  L  96-295).  and  10  CFR  2.205.  it  is 
hereby  ordered  that:  The  licensee  pay 
civil  penalties  in  the  cumulative  amount 
of  Five  Hundred  Dollars  ($500)  within 
thirty  days  of  the  date  of  this  Order,  by 
check,  draft  or  money  order,  payable  to 
the  Treasurer  of  the  United  States  and 
mailed  to  the  Director.  Office  of 
Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

V 

The  licensee  may.  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director.  Office  of 
Inspection  and  Enforcement.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  A  copy  of  the 
hearing  request  also  shall  be  sent  to  the 
Assistant  General  Counsel  for 
Enforcement.  Office  of  the  General 
Counsel  at  the  same  address.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  hearing.  If  the  licensee  fails 
to  request  a  hearing  within  thirty  days 
of  the  date  of  this  Order,  the  provisions 
of  this  Order  shall  be  effective  without 
further  proceedings  and,  if  payment  has 
not  been  made  by  that  time,  the  matter 
may  be  referred  to  the  Attorney  General 
for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  a  hearing  shall  be: 

(a)  Whether  the  licensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Belhesda,  Maryland,  this  6th  day 
of  November,  1988. 
|amm  M.  Taylor. 

Director.  Office  of  Inspection  and 
Enforcement. 

Appendix— Evaluations  and  Conclusions 

In  a  letter  dated  July  28, 1988,  the  licensee 
responded  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties  dated 
July  1, 1986.  In  its  response,  the  licensee 
admits  the  violations  occurred  as  described 
in  the  Notice,  requests  mitigation  of  the  civil 
penalties  and  provides  reasons  why  it 
believes  that  mitigation  of  the  penalties  is 
appropriate.  Provided  below  are:  (I)  A 
restatement  of  each  violation,  the  licensee's 
response  regarding  each  violation,  and  NRC's 


Federal  Register  /  Vol.  51.  No.  220  /  Friday.  November  14.  1986  /  Notices 


evaluation  of  each  licensee  response,  (IIJ  a 
summary  of  the  licensee's  arguments  in 
support  of  mitigation  of  the  proposed 
penalties,  and  (III)  NRC's  evaluation  and 
conclusion. 

I.  Restatement  of  Violations.  Licensee's 
Response,  and  NRC's  Evaluation 

A.  Restatement  of  Violation  A 

Lisense  Condition  No.  12  requires  that 
licensed  material  be  used  by  or  under  the 
supervision  and  in  the  physical  presence  of 
specirically  named  individuals. 

Contrary  to  the  above,  during  the  period 
April  16  through  May  7, 1986.  a  moisture/ 
density  gauge  containing  licensed  material 
was  used  by  an  individual  who  was  not 
specifically  named  in  License  Condition  No. 
12  and  was  not  under  the  supervision  and  in 
the  physical  presence  of  an  individual 
specifically  named  in  License  Condition  No. 
12. 

Licensee's  Response 

The  licensee  admits  that  License  Condition 
No.  12  was  violated,  yet  contends  the  training 
it  provided  the  unauthorized  user  was  more 
extensive  than  the  authorized  training  course 
provided  by  the  guege  manufacturer.  In 
addition,  the  licensee  claims  the 
unauthorized  user  was  conversant  with 
radiological  safety  procedures  since  he  had 
studied  the  manufacturer's  manual  and  also 
had  worked  with  X-ray  equipment  in  college. 
NRC  Evaluation 

A  licensee's  training  program  must  be 
reciewed  by  NRC,  approved,  and 
incorporated  into  a  license  before  it  can  be 
implemented.  The  training  that  the  licensee 
provided  to  the  individual  had  not  been 
approved  by  the  NRC  and  incorporated  into 
the  license. 

The  licensee  claims  that  the  individual  was 
conversant  with  safety  procedures  since  he 
had  studied  the  manufacturer's  manual: 
however,  when  questioned  during  the 
inspection,  the  individual  was  not  familiar 
with  the  NRC  rules  and  requirements 
governing  gauge  licenses.  These  rules  and 
requirements  are  described,  in  detail,  in  the 
Troxler  instruction  manual.  The  licensees 
claim  that  the  individual  had  experience  with 
X-ray  equipment  in  college  is  not  of 
significance  since  the  individual  apparently 
had  no  previous  experience  with  the 
radioactive  materials  or  devices  that  were 
used  by  the  licensee. 

Based  upon  the  above  information,  no 
adequate  reason  has  been  provided  for 
withdrawal  of  this  violation. 

B.  Restatement  of  Violation  B.l 

License  Condition  No.  18  requires  that 
licensed  material  be  possessed  and  used  in 
accordance  with  the  statements, 
representations,  and  procedures  contained  in 
the  application  dated  February  24. 1981  and 
the  letter  dated  June  29, 1981. 

Contrary  to  the  above,  licensed  material 
was  not  possessed  end  used  in  accordance 
with  statements,  representations,  and 
procedures  contained  in  the  referenced 
application  and  letter  as  evidenced  by  the 
following  example: 

The  referenced  letter,  dated  June  29, 1981. 
requires  that  when  gauge  use  is  not  required. 


the  guage  shall  be  stored  at  the  permanent 
storage  location  at  the  LaCrange 
Maintenance  Facility. 

However,  from  July  1981  when  this 
requirement  became  effective  until  May  8, 
1986,  individuals  routinely  stored  moisture/ 
density  gauges  at  their  private  residences 
when  use  was  not  required,  rather  than  at  the 
LaGrange  Maintenance  Facility. 
Licensee's  Response 

The  licensee  admits  that  License  Condition 
No.  18  was  violated:  however,  the  Illinois 
Department  of  Nuclear  Safety  allows  storage 
of  radium  gauges  at  the  operators'  residences 
due  to  hardships  encountered  when  returning 
gauges  to  the  storage  area  at  the  main  facility 
after  hours.  The  licensee  claims  that  since  it 
is  regulated  by  the  NRC  and  the  Illinois 
Department  of  Nuclear  Safety  and  there  are 
varying  regulations,  the  NRC  requirement  for 
the  storage  of  the  gauges  was  overlooked. 
The  licensee  currently  is  storing  all  NRC 
licensed  guages  at  the  approved  storage  area 
at  the  main  facility  untS  temporary  storage 
facilities  are  authorized  by  the  NRC. 

NRC  Evaluation 

The  licensee  stated  ia  its  June  29, 1981 
letter  that  gauges  would  be  stored  at  its 
permanent  storage  location  at  the  LaGrange 
Maintenance  Facility.  Storage  at  any  other 
location,  including  a  private  residence, 
requires  a  license  amendment  and  the 
submission  of  detailed  information  to  the 
NRC  pertaining  to  the  storage  and  control  of 
such  material  to  protect  the  public  health  and 
safety.  The  licensee  did  not  submit  such 
information  to  the  NRC  and  did  not  request 
that  its  license  be  amended  to  authorize 
storage  at  private  residences;  therefore,  the 
LaGrange  Maintenance  Facility  is  the  only 
authorized  place  of  storage.  Overlooking  the 
NRC  requirement  for  the  storage  of  the 
gauges  is  significant  and  is  not  justification 
for  violating  a  NRC  req»irement. 

Based  upon  the  above,  no  adequate  reason 
has  been  provided  for  withdrawal  of  this 
violation. 

C.  Restatement  of  Violation  B.2. 

License  Condition  Na  18  requires  that 
licensed  material  be  possessed  and  used  in 
accordance  with  the  statements, 
representations,  and  procedures  contained  in 
the  application  dated  February  24, 1981  and 
the  letter  dated  June  29, 1981. 

Contrary  to  the  above,  licensed  material 
was  not  possessed  and  Used  in  accordance 
with  statements,  representations,  and 
procedures  contained  in  the  referenced 
application  and  letter  as  evidenced  by  the 
following  example: 

The  referenced  application,  dated  February 
24, 1981,  designates  a  speciHc  individual  as 
the  Radiation  Protection  Officer. 

However,  in  April  1984.  the  licensee 
appointed  an  individual  to  act  as  the 
Radiation  Protection  OfTicer  who  was  not 
designated  in  the  referenced  application  and 
who  had  not  been  approved  by  the  NRC. 
Licensee's  Response 

The  licensee  admits  it  failed  to  amend  its 
NRC  license  to  reflect  the  appointment  of  a 
new  Radiation  Protecticn  Officer.  The 
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licensee  stated  the  transitional  period 
between  Radiation  Protection  Officers  was  a 
turbulent  time  at  the  highway  department  due 
to  hospitalization  of  the  new  Radiation 
Protection  Officer.  When  the  Radiation 
Protection  Officer  returned  to  work,  the 
required  amendment  request  was  simply 
overlooked.  The  licensee  also  claimed  that 
the  new  Radiation  Protection  Officer  was 
familiar  with  NRC  regulations  and  Troxler 
gauge  and  X-ray  diffraction  equipment  at  the 
time  of  his  appointment. 

NRC  Evaluation 

If  is  the  licensee's  responsibility  to  submit 
an  amendment  request  prior  to  changing 
Radiation  Protection  Officers.  The  credentials 
of  the  individual  must  be  reviewed  by  the 
NRC  prior  to  issuing  a  license  amendment  to 
ensure  that  the  individual  is  qualified  to  fill 
the  position  of  Radiation  Protection  Officer. 

In  the  case  of  the  Cook  County  Highway 
Department  licensee  management  failed  to 
request  a  license  amendment  as  required  and 
failed  to  ensure  that  the  newly  appointed 
Radiation  Protection  Officer  was  familiar 
with  the  NRC  rules  and  requirements.  This  is 
evidenced  by  the  fact  that  the  NRC  inspector 
had  to  provide  the  Radiation  Protection 
Officer  with  copies  of  the  NRC  Hcense  and 
referenced  material  during  the  curse  of  the 
inspection. 

Based  upon  the  above  information,  no 
adequate  reason  has  been  provided  for 
withdrawal  of  the  violation. 

D.  Restatement  of  Violation  B.3 

License  Condition  No.  18  requires  that 
licensed  material  be  possessed  and  used  in 
accordance  %vith  the  statements, 
representations,  and  procedures  contained  in 
the  application  dated  February  24, 1981  and 
the  letter  dated  June  29, 1981. 

Contrary  to  the  above,  licensed  material 
was  not  possessed  and  used  in  accordance 
with  statements,  representations,  and 
procedures  contained  in  the  referenced 
application  and  letter  as  evidenced  by  the 
following  example: 

The  reference  application,  dated  February 
24, 1981,  requires  that  each  gauge  be 
monitored  on  a  weekly  basis  with  a  gamma 
survey  meter.  The  application  also  requires 
that  each  gauge  be  monitored  once  per  year 
by  the  safety  and  training  division  of  the 
Cook  County  Highway  Department  and  an 
insurance  company  agent. 

However,  from  October  25, 1982  until  May 
8, 1988,  no  monitoring  was  performed  of  any 
gauges  possessed  by  the  licensee. 
Licensee's  Response 

The  licensee  admits  the  required  radiation 
surveys  were  not  performed.  The  licensee 
stated  that  surveys  were  required  by  both  the 
NRC  and  the  Illinois  Department  of  Nuclear 
Safety  licenses  and  in  1982,  when  the 
licensee  amended  its  State  license  to 
eliminate  the  requirement  of  surveys,  it  failed 
to  amend  its  NRC  license  to  reflect  the 
change  in  procedures.  Due  to  the  confusion 
that  resulted  from  operating  under  two 
licenses,  the  required  NRC  surveys  were 
inadvertently  discontinued.  The  licensee  has 
initiated  the  surveys  again  and  proposes  to 
eliminate  the  requirement  in  its  pending  NRC 
license  renewal  application. 


NRC  Evaluation 

It  is  the  licensee's  responsibility  to  ensure 
compliance  with  the  NRCs  rules  and 
regulations.  The  licensee's  failure  to  either 
amend  its  NRC  Ucense  or  perform  the  surveys 
is  further  evidence  that  the  licensee  was  not 
familiar  with  the  NRCs  rules  and  regulations. 

Based  upon  the  above  information,  no 
adequate  reason  has  been  provided  for 
withdrawal  of  the  violation. 

E.  Restatement  of  Violation  B.4. 

License  Condition  No.  18  requires  that 
licensed  material  be  possessed  and  used  in 
accordance  with  the  statements, 
representations,  and  procedures  contained  in 
the  application  dated  February  24, 1981  and 
the  letter  dated  June  29, 1981. 

Contrary  to  the  above,  licensed  material 
was  not  possessed  and  used  in  accordance 
with  statements,  representations,  and 
procedures  contained  in  the  referenced 
application  and  letter  as  evidenced  by  the 
following  example: 

The  referenced  application  dated  February 
24, 1981  requires  that  the  licensee's  Victoreen 
Model  5928  survey  meter  be  calibrated  on  an 
annual  basis. 

However,  the  hcensee's  Victoreen  Model 
592B  survey  meter  was  not  calibrated  during 
the  period  January  13, 1982  through  May  a 
1986. 

Licensee's  Response 

The  licensee  admits  that  the  survey  meter 
had  not  been  calibrated  as  required.  The 
licensee  stated  that  the  meter  had  been 
placed  in  storage  when  surveys  were 
discontinued,  "rlie  survey  meter  has  been 
calibrated  and  is  now  back  in  service. 
NRC  Evaluation 

It  is  the  licensee's  responsibility  to  ensure 
compliance  with  NRCs  rules  and  regulations. 
The  licensee's  failure  to  cahbrate  the 
Victoreen  Model  592B  survey  meter  further 
demonstrates  the  licensee's  lack  of 
knowledge  regarding  the  requirements  set 
forth  in  its  NRC  license. 

Based  upon  the  above  information,  no 
adequate  reason  has  been  provided  for 
withdrawal  of  the  violation. 

n.  Licensee's  Request  for  Mitigation 

The  licensee  offers  the  following  reasons 
why  it  beheves  the  proposed  civil  penalty 
should  be  mitigated. 

1.  The  actions  that  resulted  in  violations 
are  not  prohibited  by  the  Commission's  own 
regulations,  but  are  present  in  its  license  due 
to  a  poor  job  of  preparation  five  years  ago. 

2.  Hie  violations  resulted  from  confusion 
arising  from  operating  under  two  separate 
licensing  entities  and  two  sets  of  regulations. 

3.  The  licensee  has  operated  safely  for  the 
past  23  years  and  has  taken  necessary  steps 
to  bring  its  operations  into  full  compliance 
with  the  terms  of  its  NRC  license. 

III.  NRC  Evaluation  and  Conclusion 

A.  NRC  Evaluation 

The  following  evalation  will  address  each 
of  the  three  reasons  set  forth  by  the  licensee 
in  support  of  its  request  for  mitigation. 

1.  All  license  conditions  are  regulatory 
requirements  and  violation  of  these 


requirements  is  a  basis  for  taking  appropriate 
enforcement  action.  The  licensee  is 
attempting  to  excuse  its  failure  to  comply 
with  regulatory  requirements  by  claiming  it 
did  a  poor  job  of  preparing  the  license 
application  and  as  a  result  committed  to 
actions  that  were  not  required  by  NRC 
regulaUons.  The  NRC  hcensing  staff 
concluded  during  its  Ucense  application 
review  that  the  licensee's  commitments  were 
appropriate  and  were  correctly  incorporated 
into  the  license  as  regulatory  requiremenU. 
Therefore,  this  does  not  provide  a  basis  for 
mitigation. 

2.  It  is  management's  responsibiUty  to 
ensure  that  it  is  actively  involved  in  the 
licensed  program  and  is  aware  of  IVRC 
regulatory  requirements.  Although  the 
licensee  is  regulated  by  the  NRC  and  the 
Illinois  Department  of  Nuclear  Safety,  it  is 
management's  responsibility  to  assure  that 
NRC  regulatory  requirements  are  understood 
and  followed.  Confusion  on  the  part  of  the 
licensee  management  is  not  a  basis  for 
mitigation. 

3.  The  licensee's  actions  to  bring  its 
program  into  compUance  *vith  NRC 
regulatoiy  requirements  were  prompted  by 
the  special  inspection  conducted  by  the  NRC 
and  the  enforcement  conference  conducted  at 
the  Region  III  office.  Such  actions  are  no 
more  than  is  expected  of  licensees  when 
violations  of  NRC  regulations  or  license 
conditions  are  identified.  Although  no 
violations  were  identified  during  the  initial 
inspection  on  January  21. 1981  it  was  shortly 
thereafter,  in  July  1961,  that  the  Ucensee 
instituted  the  practice  of  permitting 
individuals  to  store  gauges  in  their  private 
residences.  Therefore,  the  NRC  does  not 
consider  that  there  is  a  basis  for  mitigation. 

B.  NRC  Conclusion 

The  NRC  staff  has  concluded  that  all  of  the 
violations  occurred  as  stated  in  the  July  1, 
1986  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties.  These  violations 
collectively  demonstrated  that  adequate 
control  and  oversight  of  the  radiation  safety 
program  at  the  licensee's  facility  had  not 
been  exercised.  A  sufficient  basis  was  not 
provided  for  mitigation  of  the  Civil  Penalty; 
therefore,  the  NRC  staff  has  concluded  that 
the  $500  civil  penalty  should  be  imposed. 

[FR  Doc.  86-25774  Filed  11-13-86;  8:45  am] 
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{Oocfc«t  Not.  50-327  and  50-328] 

Tennessee  Valley  Authority;  Denial  of 
Amendments  to  Facility  Operating 
Ucenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  a  request  by  the  licensee 
for  amendments  to  Facility  Operating 
License  Nos.  DPR-77  and  DPR-79. 
issued  to  the  Tennessee  Valley 
Authority  (the  licensee)  for  operation  of 
the  Sequoyah  Nuclear  Plant  (the  facility) 
located  in  Hamilton  County,  Tennessee. 
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The  amendments,  as  proposed  by  the 
licensee,  would  modify  the  Sequoyah 
Technical  Specifications  to  remove  the 
requirement  for  testing  of  the 
instantaneous  elements  of  the  molded 
case  circuit  breakers  (MCCBs).  The 
licensee's  application  for  the 
amendments  was  dated  August  8, 1986. 
Notice  of  consideration  of  issuance  of 
these  amendments  was  published  in  the 
Federal  Register  on  September  24. 1986 
(51  FR  33958).  Other  changes  requested 
in  that  letter  are  still  under  staff  review. 

Although  the  Commission  initially 
proposed  a  determination  of  "no 
significant  hazards  consideration" 
(NSHC)  regarding  the  amendment 
request,  upon  additional  considerations 
reached  based  upon  a  full  safety  review, 
the  request  to  remove  the  requirements 
for  testing  of  MCCBs  was  denied 
because  no  reasonable  basis  to 
eliminate  such  testing  has  been  provided 
by  the  licensee. 

The  licensee  was  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  November  7, 1986. 

By  Dec.  15, 1986.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  the 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Serivce  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  General  Counsel— 
Bethesda,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555  and 
to  Lewis  E.  Wallace,  Acting  General 
Counsel,  Tennessee  Valley  Authority. 
400  Commerce  Avenue,  E11B33, 
Knoxville,  Tennessee  37902,  attorney  for 
the  licensee. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  August  8, 1986.  and 
(2)  the  Commission's  letter  to  Tennessee 
Valley  Authority  dated  Nov.  7. 1986, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the 
Chattanooga-Hamilton  County 
Bicentennial  Library,  1001  Broad  Street. 
Chattanooga.  Tennessee  37401.  A  copy 
of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director.  Division 
of  PWR  Licensing-A. 


Dated  at  Bethesda.  Maryland,  this  7th  day 
of  November  1984 

For  the  Nuclear  Regulatory  Commission. 
B.J.  Youngblood, 

Director.  PWR  Project  Directorate  ^4. 

Division  of  PWR  Licensing-A. 

(PR  Doc.  86-25771  Filed  11-13-S6;  8:45  am] 

BILLING  CODE  7590-01 -« 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Co.,  North 
Anna  Power  Station  Units  1  and  2; 
Exemption 


I 


I 


The  Virginia  Electric  and  Power 
Company  (VEPCO,  the  Licensee)  is  the 
holder  of  Operating  License  No.  NPF-4 
which  authorizes  operation  of  North 
Anna  Power  Station  Unit  1  and 
Operating  License  No.  NPF-7  which 
authorizes  operation  of  Unit  2.  These 
operating  hcenses  provide,  among  other 
things,  that  the  North  Anna  Power 
Station  is  subject  to  all  rules,  \ 

regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  station  comprises  two  pressurized 
water  reactors  at  the  Licensee's  site 
located  in  Louisa  County,  Virginia. 

II 

On  November  19. 1980.  the 
Commission  published  a  revised  §  50.48 
and  a  new  Appendix  R  to  10  CFR  50 
regarding  fire  protection  features  of 
nuclear  power  plants.  The  revised 
§  50.48  and  Appendix  R  became 
effective  on  February  17, 1981.  Section 
III  of  Appendix  R  contains  15 
subsections,  lettered  A  through  O,  each 
of  which  specified  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  Two 
of  these  subsections,  III.G  and  III.J,  are 
the  subject  of  the  Licensee's  exemption 
requests. 

Subsection  III.G.2  of  Appendix  R 
requires  that  one  train  of  cables  and 
equipment  necessary  to  achieve  and 
maintain  safe  shutdown  be  maintained 
free  of  fire  damage  by  one  of  the 
following  means: 

a.  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
the  barrier. 

b.  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  or  fire 
hazards.  In  addition,  fire  detectors  and 


an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area. 

c.  Enclosure  of  cable  and  equipment 
and  associated  noniafety  circuits  of  one 
redundant  train  in  a  fire  barrier  having  a 
1-hour  rating.  In  addition,  fire  detectors 
and  an  automatic  fire  suppression 
system  shall  be  installed  in  the  fire  area. 

Subsection  III.G.3  of  Appendix  R 
requires  that  for  areas  where  alternative 
or  dedicated  shutdown  is  provided,  fire 
detection  and  a  fixed  fire  suppression 
system  shall  also  be  installed  in  the 
area,  room,  or  zone  under  consideration. 

Subsection  UI.J  of  Appendix  R 
requires  that  emergency  lighting  units 
with  at  least  an  8-hour  battery-powered 
supply  be  provided  in  all  areas  needed 
for  operation  of  safe  shutdown 
equipment:  and  in  access  and  egress 
routes  thereto. 

Ill 

By  letters  dated  May  1, 1984.  the 
Licensee  requested  exemptions  from 
sections  III.G  and  III.J  of  Appendix  R.  By 
letters  dated  October  31, 1984,  August 
21, 1985,  and  March  21, 1986,  the 
Licensee  transmitted  revisions  to  their 
Appendix  R  evaluation.  These 
exemption  requests  are  the  subject  of 
this  report. 

The  following  list  of  exemption 
requests,  therefore,  reflects  the  latest 
status: 

1.  Auxiliary,  Fuel,  and 
Decontamination  Buildings  (Fire  Area 
11).  An  exemption  was  requested  from 
the  specific  requirement  of  Section 
III.G.3  to  the  extent  that  full  area  fire 
detection  and  fixed  suppression  systems 
are  not  installed  throughout  the  area. 

2.  Containment  Incore  Instrument 
Tunnel  (Fire  Areas  1-1  and  1-2).  An 
exemption  was  requested  from  the 
specific  requirement  of  Section  III.G.2.d 
to  the  extent  that  intervening 
combustibles  exist  between  redundant 
cables  and  equipmeot. 

3.  Quench  Spray  Pump  House  (Fire 
Areas  15-1  and  15-2).  An  exemption 
was  requested  from  the  specific 
requirement  of  Section  III.G.3  to  the 
extent  that  automatic  fire  suppression 
systems  are  not  installed  throughout  the 
fire  areas. 

4.  Main  Steam  Valve  House  (Fire 
Areas  17-1  and  17-2).  An  exemption 
was  requested  from  the  specific 
requirement  of  Section  III.G.3  to  the 
extent  that  automatic  fire  suppression 
systems  are  not  installed  throughout 
each  fire  area. 

5.  Auxiliary  Feedwater  Pump  House 
(Fire  Areas  14B-1  and  14B-2).  An 
exemption  was  requested  from  the 
specific  requirement  of  Section  III.G.3  to 
the  extent  that  automatic  fire 
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suppression  systems  are  not  installed 
throughout  the  fire  areas. 

8.  Charging  Pump  Cubicles  (Elevation 
244  Feet.  6  Inches).  An  exemption  was 
requested  from  the  specific  requirement 
of  section  III.G.2.a  to  the  extent  that 
nonrated  removable  concrete  walls  do 
not  provide  a  3-hour  fire  resistance 
rating. 

7.  Separation  of  Instrumentation 
Inside  the  Containment  (Fire  Areas  1-1 
and  1-2).  An  exemption  was  requested 
from  the  specific  requirement  of  section 
III.G.2.d  to  the  extent  that  intervening 
combustibles  exist  between  redundant 
cables  and  equipment  separated  by  20 
feet  or  by  radiant  energy  shields. 

8.  Emergency  Lighting  in  the  Seal 
Water  Filter  Area.  Main  Control  Room, 
and  Exterior  Access  Routes.  An 
exemption  was  requested  from  the 
specific  requirement  of  section  III.J  to 
the  extent  that  it  requires  8-hour 
emergency  lighting  in  all  areas  needed 
for  operation  of  safe  shutdown 
equipment;  and  in  access  and  egress 
routes  thereto. 

9.  Chiller  Rooms  (Elevation  254  Feet,  0 
Inch  of  the  Service  Building).  An 
exemption  was  requested  from  the 
specific  requirements  of  section  III.G.2.a 
to  the  extent  that  venfilation 
penetrations  through  fire  barriers  are 
not  provided  with  fire  dampers. 

10.  Auxiliary  Building  Ventilation 
Equipment  Area,  Fire  Area  11.  An 
exemption  was  requested  from  the 
specific  requirement  of  section  III.G.2.b 
to  the  extent  that  full  area  detection  and 
suppression  are  not  provided. 

In  summary,  the  exempfions  were 
requested  from  separating  cables  and 
associated  nonsafety  circuits  of 
redundant  trains  by  3-hour  rated  fire 
barriers  as  required  in  section  III.G.2.a 
of  Appendix  R,  and  from  providing 
automatic  fire  suppression  and  detection 
systems  as  part  of  the  protection 
requirements  of  sections  III.G.2.b  and 
III.G.3  of  Appendix  R.  Additionally, 
exemptions  from  the  intervening 
combustible  requirements  of  section 
III.G.2.b  and  the  emergency  lighting 
requirements  of  section  III.J  were 
requested. 

The  Licensee  has  provided  alternative 
and/or  acceptable  levels  of  fire 
protection  for  areas  containing 
redundant  safe  shutdown  systems  not 
separated  from  each  other.  Fire 
protection  in  areas  containing  more  than 
the  negligible  combustible  load  and 
containing  safe  shutdown  equipment  or 
cables  consists  of  fire  detector*  and/or 
automatic  fire  suppression  systems, 
portable  extinguishers,  and  hose 
stations. 

The  staff  finds  that  there  is 
reasonable  assurance  that  a  fire  in  these 


areas  would  be  of  low  magnitude, 
promptly  detected,  and  extinguished  by 
the  fire  brigade.  The  low  combustible 
loading  ensures  that  redundant  safe 
shutdown  equipment  located  in  the 
adjoining  areas  will  not  be  damaged 
before  the  fire  brigade  can  extinguish 
the  fire. 

Base  on  the  review  of  the  licensee's 
analyses,  the  staff  concludes  that  the 
level  of  fire  protection  provided  is 
equivalent  to  the  technical  requirements 
of  sections  III.G  and  III.}  of  Appendix  R. 
Additional  details  concerning  the 
exemptions  are  provided  in  the  safety 
evaluation  dated  November  8. 1986. 

By  letter  dated  September  30. 1986,  the 
Licensee  provided  information  relevant 
to  the  "Special  circumstances"  finding 
required  by  revised  10  CFR  50.12(a)  (see 
50  FR  50764).  The  Ucensee  stated  that 
existing  and  proposed  fire  protection 
features  at  North  Anna  Power  Station 
Units  1  &  2  accomplished  the  underlying 
purpose  of  the  rule.  Implementing 
additional  modifications  to  provide 
additional  suppression  and  detection 
systems  and  fire  barriers  would  require 
the  expenditure  of  engineering  and 
construction  resources  as  well  as  the 
associated  capital  costs  which  would 
represent  an  unwarranted  burden  on  the 
licensee's  resources.  The  Licensee 
stated  that  it  would  be  necessary  to 
design  and  install  modifications  to 
provide  additional  fire  detection  and  fire 
suppression  systems,  fire  barriers,  fire 
doors  and  dampers,  emergency  lighting, 
and  instrumentation.  Additional 
dedicated  personnel  may  be  required. 
Engineering  and  construction  support 
would  be  necessary  to  reroute 
substantial  amounts  of  existing  cable 
and  conduit  and  install  fire-rated  wrap 
and  conduit  seals.  Increased 
surveillance,  test  and  maintenance 
effort  would  be  necessary  to  support  the 
new  or  augmented  systems.  Overall, 
these  changes  would  require  a 
significant  expenditure  of  engineering, 
construction,  and  operations  resources, 
as  well  as  associated  capital  costs. 

The  Licensee  stated  that  these  costs 
are  significantly  in  excess  of  those 
required  to  meet  the  underlying  purpose 
of  the  rule.  The  staff  concludes  that 
"special  circumstances"  exist  for  the 
Licensee's  requested  exemptions  in  that 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purposes  of  Appendix  R  to  10  CFR  50. 
See  10  CFR  50.12{a)(2)(ii). 

rv 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a):  (1)  These  exemptions  as 
described  in  section  III  are  authorized 


by  law  and  will  not  present  an  undue 
risk  to  the  public  health  and  safety  and 
are  consistent  with  common  defense 
and  security,  and  (2)  special 
circumstances  are  present  for  the 
exemptions  in  that  apphcation  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purposes  of 
Appendix  R  to  10  CFR  50.  Therefore,  the 
Conunission  hereby  grants  the  following 
exemptions  from  the  requirements  of 
sections  III.G  and  III.J  of  Appendix  R  to 
10  CFR  50: 

1.  Auxiliary,  Fuel,  and 
Decontamination  Buildings  (Fire  Area 
11)  to  the  extent  that  automatic  fire 
suppression  and  detection  systems  are 
not  installed  throughout  the  fire  area 
pursuant  to  section  III.G.3. 

2.  Containment  Incore  Instrument 
Tunnel  (Fire  Areas  1-1  and  1-2)  to  the 
extent  that  safe  shutdown  cables  and 
equipment  are  not  separated  by  20  feet 
of  separation  with  no  intervening 
combustibles  pursuant  to  the 
requirements  of  section  III.G.2.d. 

3.  Quench  Spray  Pump  House  (Fire 
Areas  15-1  and  15-2)  to  the  extent  that 
automatic  fire  suppression  systems  are 
not  installed  throughout  the  areas 
pursuant  to  section  III.G.3. 

4.  Main  Steam  Valve  House  (Fire  Area 
17-1  and  17-2)  to  the  extent  that 
automatic  fire  suppression  systems  are 
not  installed  throughout  the  fire  areas 
pursuant  to  section  III.G.3. 

5.  Auxiliary  Feedwater  Pump  House 
(Fire  Areas  14B-1  and  14B-2)  to  the 
extent  that  automatic  fire  suppression 
systems  are  not  installed  throughout  the 
fire  areas  pursuant  to  section  III.G.3. 

6.  Charging  Pump  Cubicles  (Elevation 
244  Feet,  6  Inches)  to  the  extent  that 
redundant  safe  shutdown  cables  and 
equipment  are  not  separated  by  a  3-hour 
rated  fire  barrier  pursuant  to  section 
III.G.2.a. 

7.  Separation  of  Instrumentation 
Inside  the  Containment  (Fire  Areas  1-1 
and  1-2)  to  the  extent  that  safe 
shutdown  cables  and  equipment 
separated  by  20  feet,  or  radiant  energy 
shields  are  not  free  of  intervening 
combustibles  pursuant  to  section 
III.G.Zd. 

8.  Emergency  Lighting  in  the  Seal 
Water  Filter  Area.  Main  Control  Room, 
and  Exterior  Access  Routes  to  the 
extent  that  8-hour  battery-powered 
emergency  lighting  is  not  provided 
pursuant  to  section  III.J. 

9.  Chiller  Rooms  to  the  extent  that 
redundant  safe  shutdown  cables  and 
equipment  are  not  separated  by  a  3-hour 
rated  fire  barrier  pursuant  to  section 
III.G.2.a. 
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10.  Auxiliary  Building  Ventilation 
Equipment  Area  (Fire  Area  11)  to  the 
extent  that  full  area  detection  and 
suppression  are  not  provided. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the 
environment  (51  FR  35708). 

A  copy  of  the  Safety  Evaluation  dated 
November  6, 1986.  related  to  this  action 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington,  DC 
and  at  the  local  public  document  rooms 
located  at  the  Board  of  Supervisors 
Office,  Louisa  County  Courthouse, 
Louisa,  Virginia  23093  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia,  Charlottesville. 
Virginia  22901.  A  copy  may  be  obtained 
upon  written  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commissison. 
Washington,  DC  20555.  Attention: 
Director,  Division  of  PWR  Licensing-A. 

These  Exemptions  are  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland  this  6th  day 
of  November.  1986. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  M.  Novak, 

Acting  Director,  Division  of  PWR  Licensing- 
A.  Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  86-25770  Filed  11-13-86;  8:45  am] 

BILLING  CODE  75WMI1-M 


(Dockets  Nos.  50-277  and  50-2781 

Philadelphia  Electric  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC/the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  of 
10  CFR  50  to  the  Philadelphia  Electric 
Company  (PECO/ the  licensee),  for  the 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3  located  in  York  County, 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempted  from 
the  requirements  of  Sections  III.F  and 
III.M  of  Appendix  R  to  10  CFR  50  to  the 
extent  that  automatic  fire  detection 
systems  would  not  be  required  in  the 
Emergency  Cooling  Tower  Stairwell 
(III.F)  and  that  certain  penetration  seals 
would  be  constructed  of  non- 
combustible  materials  (III.M). 

The  Need  for  the  Proposed  Action 

The  licensee  has  undertaken  a 


penetration  seal  modification  program  in 
accordance  with  staff  accepted  ASTM 
tests.  However,  certain  modified  seals 
still  contain  combustible  material  not  in 
accordance  with  IH.M  of  Appendix  R 
although  they  meet  the  ASTM  test 
standards. 

In  addition,  the  licensee  has  requested 
that  the  Emergency  Cooling  Tower 
Stairwells  be  exempt  from  the 
requirements  of  IILF  (Automated  Fire 
Detection  Systems)  of  Appendix  R 
because  there  are  no  fixed  combustibles. 
The  area  and  access  is  strictly  limited 
by  plant  security. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  would  not  impact 
the  ability  to  effect  safe  shutdown  of  the 
plant  in  the  event  of  a  fire  and  would 
provide  an  acceptable  level  of  safety, 
equivalent  to  that  attained  by 
compliance  with  Section  III.F  and  III.M 
of  Appendix  R  to  10  CFR  50.  On  this 
basis,  the  Commission  concludes  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involve«  features  located 
entirely  within  the  restricted  aireas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license)  for  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the'proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  May  27, 1984.  as  supplemented 


July  22,  September  16,  December  2. 1983. 
February  10,  September  17, 1984, 
January  16  and  September  24. 1985 
(Section  III.M)  and  request  for 
exemption  dated  September  16, 1983 
(Section  III.F),  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC,  and  at  the 
Government  Publication  Section,  State 
Library  of  Pennsylvania,  Education 
Building,  Commonwealth  and  Walnut 
Streets,  Harrisburg,  Pennsylvania,  17126. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 

Daniel  R.  Muller. 

Director,  Division  ofBWR  Licensing. 

[FR  Doc.  86-25773  Filed  11-13-86;  8:45  am] 
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Issuance  of  Director's  Decision  Under 
10  CFR  2.206 


Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  decision 
concerning  certain  pleadings  submitted 
to  Commissioner  Assebtine  by  Marvin 
Lewis.  The  pleadings  requested  that  the 
Commission  shutdown  all  Boiling  Water 
Reactors  (BWRs)  until  all  residual  heat 
removal  problems  have  been  resolved. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  has  determined  to 
deny  the  request  to  shutdown  all  BWRs. 
The  reasons  for  this  decision  are 
explained  in  the  "Direotor's  Decision 
Under  10  CFR  2.206",  DD-86-16,  which 
is  available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  twenty-five 
(25)  days  after  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  review  of  the  Decision  within 
that  time  period. 

Dated  at  Bethesda.  Maryland,  this  6th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L.  Thompson,  \t^ 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  86-25772  Filed  lt-13-86;  8:45  am] 

BIUING  CODE  7S9(M)1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-24234) 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  6, 1988. 

Notice  is  hereby  given  that  the 
following  "ilingls)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration{s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  1, 1986,  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  benotified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Consolidated  Natural  Gas  Company  (70- 
7290) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  Four  Gateway  Center. 
Pittsburgh.  Pennsylvania  15222.  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  section  12(b)  of 
the  Act  and  Rule  45  thereunder. 

Consolidated  requests  authorization 
to  enter  into  a  General  Agreement  of 
Indemnify  ("Agreement")  for  an 
indefinite  period  or  such  such  period  as 
this  Commission  may  approve  with 
Continental  Casualty  Company, 
National  Fire  Insurance  Company  of 
Hartford  and  American  Casualty 
Company  of  Reading,  Pennsylvania 
( "CNA").  Under  the  terms  of  the 
Agreement,  CNA  will  issue  bonds  and 
similar  undertakings  on  behalf  of  the 
subsidiary  companies  of  Consolidated 
relating  to  such  matters  as  self-insured 
workers'  compensation,  oil  and  gas  well 


drilling,  fuel  tax,  condemnation  and  road 
damage.  Consolidated  will  guarantee 
the  obligations  of  the  subsidiary 
companies  and  will  indemnify  CNA 
against  any  liability  which  it  may  pay  or 
incur. 

Approximately  200  bonds  totalling 
$9.8  million  are  currently  outstanding. 
This  amount  may  increase  over  time, 
according  to  the  requirements  of  state  or 
local  law. 

Gulf  Power  Company  and  Mississippi 
Power  Company  (70-7294) 

Gulf  Power  Company  ("Gulf),  75 
North  Pace  Boulevard,  Pensacola, 
Florida  32520.  and  Mississippi  Power 
Company  ("Mississippi").  2992  West 
Beach,  Gulfport,  Mississippi  39501, 
electric  utility  subsidiaries  of  The 
Southern  Company,  a  registered  holding 
company,  have  filed  a  declaration 
pursuant  to  section  6(a),  7  and  12(b)  of 
the  Act  and  Rules  45  and  50  thereunder. 

Mississippi  has  reached  agreements 
for  the  termination  of  two  existing 
contracts  for  the  supply  of  coal  to  Plant 
Daniel,  an  electric  generating  facility  in 
Jackson  County.  Mississippi  which  is 
jointly  owned  by  Mississippi  and  Gulf. 
Under  a  new  agreement,  Mississippi  will 
make  payments  to  the  suppliers  of  $59.6 
million  and  $61.0  million,  respectively 
("Termination  and  Closure  Payments"). 
Mississippi  will  borrow  up  to  $121.6 
million  from  a  special  purpose 
corporation  ("SPC")  and  will  enter  into 
a  new  contract  with  SPC  for  the  supply 
of  coal  to  the  plant  ("New  Contract").  In 
turn,  SPC  will  enter  into  an  agreement 
for  the  supply  of  coal  to  it  under  terms 
substantially  identical  to  those  of  the 
New  Contract. 

To  provide  funds  to  finance  the 
Termination  and  Closure  Payments,  it  is 
contemplated  that  SPC  will  issue  and 
sell  up  to  $121.6  million  aggregate 
principal  amount  of  its  notes  ("Notes"), 
payable  semi-annually  at  a  rate  per 
annum  to  be  determined  by  negotiations 
with  the  purchasers  thereof  and 
maturing  no  later  than  December  31. 
1997.  Mississippi  would  agree  in  the 
New  Contract  to  make  payments  for 
coal  which  will  include  a  sum 
("Minimum  Payments")  to  amortize  the 
principal  of  and  interest  on  the  Notes. 
The  Minimum  Payments  will  be  made  as 
the  coal  is  delivered  to  Mississippi,  but 
Mississippi's  obligation  to  pay  sums 
equal  to  the  Minimum  Payments  under 
the  Notes  will  be  irrespective  of  the 
delivery  of  coal.  The  Minimum 
Payments  would  be  assigned  by  SPC  to 
a  trustee  for  the  benefit  of  the  holders  of 
the  Notes.  In  addition,  Mississippi 
would  guarantee  the  payment  of  the 
Notes  pursuant  to  a  Contingent 
Guaranty  Agreement.  In  order  to  secure 


its  obligations  under  the  Contingent 
Guaranty  Agreement  and  the  New 
Contract,  Mississippi  may  convey  a 
subordinated  security  interest  in  certain 
of  its  properties. 

As  owner  of  a  50%  undivided  interest 
as  tenant  in  common  in  Plant  Daniel, 
Gulf  will  be  responsible  for  one-half  of 
all  costs  incurred  by  Mississippi 
pursuant  to  such  arrangement. 
Mississippi  acts  as  Gulfs  agent  in  the 
operation  of  the  plant. 

If  the  financing  arrangement 
described  is  not  consummated  on  a 
timely  basis.  Gulf  and  Mississippi 
propose  in  the  alternative  that  each  of 
their  short-term  borrowing 
authorizations  be  increased  by 
$65,000,000  to  permit  interim  financing  of 
the  Termination  and  Closure  Payments. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
[PR  Doc.  86-25685  Filed  11-13-86:  8:45  am) 
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[Release  No.  IC-15401;  Hie  No.  812-6465] 

Application  and  Opportunity  for 
Hearing;  Security  First  Life  Insurance 
Co.  et  al. 

November  6, 1986. 

Notice  is  hereby  given  that  the 
Security  First  Life  Insurance  Company 
("Security  First  Life");  Security  First  Life 
Separate  Account  A  ("Separate 
Account")  and  Security  First  Financial, 
Inc..  a  registered  broker-dealer  and 
principal  underwriter  of  the  Separate 
Account  (hereinafter  collectively 
referred  to  as  "Applicants"),  at  11365 
West  Olympic  Boulevard,  Los  Angeles, 
California  90064,  filed  an  application  on 
August  29, 1986,  and  an  amendment 
thereto  on  October  9, 1986,  for  an  order 
of  the  Commission  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  ("Act"),  exempting  the  Applicants 
from  the  provisions  of  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  for  a  statement  of  the  relevant 
statutory  provisions. 

Applicants  state  that  Security  First 
Life  is  an  insurance  company  organized 
under  the  laws  of  the  State  of  Delaware 
in  1980,  and  the  Separate  Account  was 
established  by  Security  First  Life  on 
May  29, 1980,  under  the  laws  of  the  State 
of  Delaware  and  registered  as  a  unit 
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investment  trust  under  the  Act 
Applicants  state  that  the  Separate 
Account  presently  consists  of  three 
Series,  each  of  which  invests  solely  in 
the  shares  of  one  of  the  following  open- 
end,  diversified  management  investment 
companies:  Security  First  Legal  Reserve 
Fund.  Inc.,  Security  First  Variable  Life 
Fund.  Inc..  and  Security  First  Money 
Market  Fund,  Inc.  (hereinafter 
collectively  referred  to  as  the  "Funds"). 

Applicants  state  that  annuity 
payments  will  not  be  affected  by  the 
mortality  experience  of  persons 
receiving  such  payments  or  of  the 
general  population,  and  that  this 
mortality  risk  is  assumed  by  virtue  of 
annuity  rates  guaranteed  in  the 
Contract.  The  basis  for  these  annuity 
rates  is  Security  First  Life's  Modified 
Select  Annuity  Mortality  Table 
projected  to  the  year  2000  on  Projection 
Scale  C,  with  interest  at  4.25%.  The 
annuity  rates  cannot  be  changed  after 
issuance  of  a  Contract.  For  assuming 
this  mortality  risk  and  the  risk  inherent 
in  the  death  benefit  under  the  Contracts, 
Security  First  Life  deducts  a  mortality 
risk  charge  from  the  Separate  Account. 
The  charge  is  computed  and  deducted 
from  each  Series  at  an  annual  rate  of 
.80%  of  the  Contract  value.  The  rate 
imposed  for  the  mortality  risk  charge 
may  not  be  changed. 

Applicants  state  that  Security  First 
will  perform  necessary  administrative 
services  for  the  Contracts  and  will 
absorb  the  expense  of  administration 
other  than  certain  transaction  charges. 
Applicants  state  that  once  a  Contract 
has  been  issued,  no  charge  for 
administrative  services  will  be  imposed 
under  the  Contract;  Security  First  Life 
will  provide  such  services  based  on  the 
actuarial  margins  presently  provided  in 
the  Contracts.  Applicants  state  that  the 
risk  exists  that  the  margins  presently 
provided  in  the  Contracts  will  prove 
insufficient  to  bear  the  administrative 
expenses.  For  assuming  this  expense 
risk,  Security  First  Life  deducts  an 
expense  risk  charge  deducted  at  an 
annual  rate  of  .45%  of  the  Contract  value 
of  the  Separate  Account.  Apphcants 
represent  that  the  rate  imposed  for  the 
expense  risk  charge  may  not  be 
changed. 

Applicants  request  that  an  exemption 
from  sections  26(a)  and  27(c)(2)  be 
granted  to  allow  Security  First  Life  to 
deduct  mortality  and  expense  risk 
charges  from  the  Separate  Accoimt. 
Applicants  represent  that  the  mortaUty 
risk  is  assumed  by  virtue  of  annuity 
rates  contained  in  the  Contract;  the 
annuity  rates  cannot  be  changed  after 
issuance  of  the  Contract.  AppUcants 
also  represent  that  no  administrative 


chai:ge  will  be  imposed,  regardless  of 
actual  expenses  incurred.  If  either  the 
mortality  or  expense  risk  charges  are 
insufficient  to  cover  the  actual  costs, 
Security  First  Life  will  bear  the  loss. 
Applicants  state  that  to  the  extent  that 
the  charges  are  in  excess  of  actual  costs, 
Security  First  Life  may  use  the  excess  at 
its  discretion. 

Applicants  assert  that  the  mortality 
and  expense  risk  charge  is  reasonable  in 
relation  to  the  riska  assumed  by  Security 
First  Life  under  the  Contracts,  and  falls 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  Applicants  state  that  this 
representation  is  based  on  their  analysis 
of  publicly  available  information  about 
similar  industry  practices,  taking  into 
consideration  such  factors  as  current 
charge  levels  and  the  existence  of 
expense  charge  guarantees  and 
guaranteed  annuity  rates.  Applicants 
further  represent  that  Security  First  Life 
will  maintain  at  its  home  office 
memoranda,  available  to  the 
Commission,  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  Security 
First  Life's  comparative  survey. 

Applicants  represent  that  Security 
First  Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  Separate 
Account's  distribution  financing 
arrangement  will  benefit  the  Separate 
Account  and  investors  and  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

Applicants  represent  that  the 
Separate  Account  will  only  invest  in 
open-end  management  investment 
companies  which  have  undertaken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
open-end  management  company,  and 
will  not  formulate  and  approve  any  plan 
pursuant  to  Rule  12b-l  under  the  Act  to 
finance  distribution  expenses. 

A  notice  is  further  given  that  any 
interested  persons  wishing  to  request  a 
hearing  on  the  Application  may,  not 
later  than  December  1. 1986  at  5:30  p.m., 
do  so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  the  fact  or  law 
that  are  disputed,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20649.  A  copy  of  the 
request  should  be  served  personally  or 
by  mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law.  by  certificate)  shall  be  filed  with 
the  request.  Persons  who  request  a 
hearing  will  receive  any  notices  and 


orders  issued  in  this  matter.  After  said 
date  an  order  disposing  of  the 
Application  will  be  issued  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  86-25683  Filed  11-13-86;  8:45  am] 
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[Release  No.  IC- 15398;  Hie  No.  812-63511 

Application  and  Opportunity  for 
hiearing;  Sun  Life  Insurance  and 
Annuity  Company  of  New  York  et  al 

November  5, 1986. 

Notice  is  hereby  given  that  Sun  Life 
Insurance  and  Annuity  Company  of 
New  York  ("Sun  Ufe"),  Sun  Life  (N.Y.) 
Variable  Account  D  ("Account  D"),  of  67 
Broad  Street,  New  York,  New  York 
10004,  and  Clarendon  Insurance  Agency, 
Inc.,  of  200  Berkeley  Street,  Boston, 
Massachusetts  02116  (oollectively, 
"Applicants")  filed  an  application  on 
April  18, 1986,  and  an  amendment 
thereto  on  October  8, 1986,  requesting  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  granting 
exemptions  from  the  provisions  of 
sections  2{a){32),  2(a){35),  9(a),  13(a). 
15(a),  15(b),  22(c),  26(a)(1),  26(a)(2), 
27(a)(1),  27(c)(2)  and  27[d)  of  the  Act  and 
Rules  6e-2(b)(l),  6e-2(b)(12),  6e- 
2(b)(13){i),  6e-2(b)(13)(Ui),  6e-2(b)(13(iv). 
6e-2(b)(13)(viii),  6e-2(b)(15).  6e-2(c)(l). 
6e-2(c)(4)  and  22c-l,  thereunder,  to  the 
extent  necessary  to  pemit  the  offer  of 
certain  single  premium  variable  Ufe 
insurance  contracts  (the  "Contracts"),  as 
described  in  the  application.  All 
interested  persons  are  referred  to  the 
apphcation  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  a 
statement  of  the  relevant  provisions. 

Applicants  state  that  Sun  Life  is  a 
stock  life  insurance  corporation 
incorporated  under  the  laws  of  New 
York,  and  Account  D  is  a  separate 
account  of  Sun  Life  registered  as  a  unit 
investment  trust  under  the  Act. 
Applicants  state  that  S«n  Life  and 
Account  D  intend  to  offier  and  sell  the 
Contracts,  which  will  be  funded  through 
Account  D,  and  that  several 
subaccounts  of  Account  D  will  each 
invest  its  assets  exclusively  in  shares  of 
a  corresponding  investment  portfolio  of 
MFS/Sun  Life  Series  Trust  (the  "Series 
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Fund").  Applicants  represent  that  they 
are  relying  on  Rule  6e-2  under  the  Act. 
but  that  they  require  additional 
exemptions  in  connection  with  certain 
features  of  the  Contracts,  as  described 
below.  With  respect  to  the  exemptive 
relief  requested.  Applicants  submit  that 
the  exemptions  requested  are  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Custody  Requirements:  Applicants 
request  exemptive  relief  from  sections 
26(a)(1).  26(a)(2)  and  27(c)(2)  of  the  Act. 
and  from  Rule  6e-2(b)(13)(iii) 
thereunder,  to  permit  Account  D  to  hold 
shares  of  the  Series  Fund,  or  such  other 
registered  management  investment 
companies  in  which  Account  D  may  in 
the  future  invest,  under  an  open  account 
arrangement  without  the  use  of  stock  or 
other  certificates  and  without  Sun  Life 
acting  as  a  trustee  or  custodian  pursuant 
to  a  trust  indenture.  Applicants 
represent  that  Sun  Life  »wll  comply  with 
all  other  applicable  provisions  of  section 
26  as  if  it  were  a  trustee,  depositor  or 
custodian  for  Account  D;  Sun  Life  will 
file  with  the  Superintendent  of 
Insurance  of  the  State  of  New  York  an 
annual  statement  of  financial  condition, 
which  most  recent  statement  indicates 
that  it  has  a  combined  capital  and 
surplus  of  not  less  than  $1,000,000:  and 
Sun  Life  is  examined  from  time  to  time 
by  the  Superintendent  of  Insurance  of 
the  State  of  New  York  as  to  its  financial 
condition  and  other  a^airs,  and  is 
subject  to  supervision  and  inspection 
with  respect  to  Account  D's  operations. 
Applicants  assert  that  the  safekeeping 
of  the  assets  of  Account  D  does  not 
depend  on  the  issuance  of  certificates  or 
interposition  of  a  trustee  and  trust 
indenture,  which  measures  would,  in 
fact,  result  in  additional  imnecessary 
expense. 

Mixed  Funding:  Applicants  request 
exemptions  from  sections  9(a).  13(a), 
15(a)  and  15(b)  of  the  Act  and  from  Rule 
6e-2(b)(15)  thereunder,  to  permit 
Account  D  to  invest  its  assets  in  the 
Series  Fund  or  additional  registered 
management  investment  companies 
which  may  be  established  in  the  future, 
shares  of  which  are  presently,  or  are 
expected  to  be,  sold  to  separate 
accounts  established  by  Sun  Life  or  its 
affiliates  in  order  to  fund  variable 
annuity  contracts  ("mixed  funding"). 
Applicants  state  that  these  separate 
accounts  currently  include  Sun  Life  of 
Canada  (U.S.)  Variable  Accounts  A  and 
E  and  Sun  Life  (N.Y.)  Variable  Accounts 
B  and  C.  Applicants  state  that  Rule  6e- 
2(b)(15)  expressly  requires  that  all 


assets  of  the  separate  account  consist  of 
shares  of  registered  management 
investment  companies  which  offer  their 
shares  exclusively  to  variable  life 
insurance  separate  accounts  of  the  life 
insurer  or  its  affiliates.  Applicants  assert 
that  there  is  no  policy  reason  for 
excluding  situations  involving  mixed 
funding  from  the  exemptions  in 
paragraph  (b)(15),  and  that  the 
monitoring  costs  that  section  9(a)  would 
entail  would  not  result  in  any 
corresponding  benefit  to 
contractowners.  Moreover,  Applicants 
state  that  the  use  of  a  common 
underlying  fund  benefits  both  variable 
annuity  and  variable  life  insurance 
contractowners  because  it  avoids 
additional  startup  and  ongoing  expenses 
for  the  operation  and  administration  of 
funds.  In  addition,  maintain  the 
Applicants,  the  increased  size  of  the 
resulting  fund  may  benefit 
contractowners  by  economies  of  scale, 
reduced  investment  management  fees 
and  the  possible  inclusion  of  additional 
portfolios. 

In  order  to  meet  concerns  regarding 
conflicts  of  interest  between  holders  of 
variable  life  insurance  contracts  and 
variable  annuity  contracts.  Applicants 
represent  that  they  will  comply  with  the 
following  conditions: 

1.  The  Series  Fund  and  any  other 
underlying  fund  which  is  organized  in 
the  future  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
shareholders,  and,  in  particular,  such 
fund  will  either  provide  for  annual 
meetings  or  comply  with  section  16(c)  of 
the  Act  as  well  as  with  section  16(a) 
and.  if  and  when  applicable,  section 
16(b). 

Further,  such  fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

2.  A  majority  of  the  Board  of 
Trustees/Directors  of  each  fund  shall  be 
persons  who  are  not  interested  persons 
of  the  fund  within  the  meaning  of 
section  2(a)(19)  of  the  Act. 

3.  The  Board  of  each  fund  will  monitor 
the  fund  for  the  existence  of  any 
irreconcilable  material  conflict  between 
the  interests  of  variable  annuity 
contractowners  and  the  interests  of 
owners  of  variable  life  contracts  that 
provide  for  investment  in  shares  of  the 
fund. 

4.  Sun  Life  and/or  any  affiliated 
insurance  company,  a  separate  account 
of  which  invests  in  such  fund,  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Board  of 


Directors/Trustees,  and  providing  ail 
information  required  to  enable  the 
Board  to  consider  the  matter.  If  it  is 
determined  by  either  the  Board  of 
Trustees/Directors  of  a  fund,  a  majority 
of  its  Disinterested  Trustees/Directors 
or  Sun  Life  or  an  affiliate  whose 
separate  account  invests  in  the  fund, 
that  an  irreconcilable  material  conflict 
exists.  Sun  Life  or  its  affiliate  shall,  at 
their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  Disinterested 
Trustees/Directors),  take  whatever 
steps  are  necessary  to  remedy  such 
conflict,  including  but  not  limited  to 
estabhshing  a  new  registered 
management  investment  company  or 
unit  investment  trust,  or  a  new  series  of 
a  series  fund,  segregating  the  assets  of 
any  appropriate  group  (such  as  annuity 
contract  owners  or  owners  of  variable 
contracts  of  a  particular  company),  or 
submitting  the  question  of  such  remedy 
to  all  affected  contract  owners. 
Notwithstanding  the  foregoing,  neither 
Sun  Life  nor  its  affiliate  nor  any  fund 
shall  be  required  by  this  condition  to 
establish  a  new  funding  medium  for  any 
variable  contract  if  an  offer  to  do  so  has 
been  declined  by  vote  of  a  majority  of 
the  contract  owners  materially 
adversely  affected  by  the  irreconcilable 
material  conflict. 

Contingent  Deferred  Sales  Charge: 
Applicants  state  that  under  the 
Contracts,  no  sales  charge  is  deducted 
from  premium  payments.  Instead,  state 
Applicants,  a  contingent  deferred  sales 
charge  ("CDSL")  will  be  assessed  if  a 
Contract  is  surrendered  before  thirty 
days  prior  to  the  tenth  contract 
anniversary.  According  to  Applicants, 
the  CDSL  will  be  a  percentage  of  the 
premium  payment  declining  from  eight 
percent  during  the  first  two  contract 
years  to  two  percent  in  the  tenth  year. 
Applicants  request  exemptions  from 
sections  2(a)(32).  2(a)(35),  22(c), 
26(a)(2)(C),  27(a)(1),  27(c)(1),  27(c)(2)  and 
27(d)  of  the  Act,  and  from  Rules  6e- 
2(b)(1).  6e-2(b)(12),  6e-2(b)(13)(i),  6e- 
2(b)(13)(iv),  6e-2(c)(4)  and  22c-l 
thereunder,  to  the  extent  deemed 
necessary  to  permit  imposition  of  this 
CDSL. 

Applicants  state  that  the  CDSL  will 
not  be  imposed  in  connection  with  a 
transfer  of  amounts  under  the  Contract 
between  sub-accounts  or  payment  of  the 
death  benefit.  Applicants  assert  that  the 
imposition  of  a  CDSL  rather  than  a 
front-end  sales  load  operates  to  the 
advantage  of  contractowners  in  that  the 
entire  premium  payment  will  be 
invested  from  the  time  of  receipt  of  the 
payment  and  completed  apphcation  and 
the  sales  load  will  remain  fully  invested 
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until  the  Contract  is  surrendered. 
Applicants  further  represent  that  the 
CDSL  will  never  exceed  eight  percent  of 
the  premium  payment  and  will  thus 
never  be  greater  than  the  charge  that 
could  have  been  deducted  as  a  front-end 
sales  load  under  section  27(a)(1)  of  the 
Act  and  Rule  6e-2. 

Applicants  state  that  the  CDSL  will  be 
imposed,  if  at  all,  at  the  time  a 
contractowner  surrenders  or  converts 
his  or  her  Contract.  They  assert  that  the 
mere  fact  that  the  timing  of  AppUcants' 
sales  load  may  not  fall  within  the  literal 
pattern  of  section  2(a){35)  and  Rule  6e- 
2(c)(4)  does  not  change  its  essential 
nature.  The  CDSL  will  cover  expenses 
associated  with  the  offer  and  sale  of  the 
Contract,  including  conunissions  paid  to 
sales  personnel,  promotional  expenses 
and  sales  administration  expenses,  just 
as  other  forms  of  sales  loads  do. 

On  the  basis  of  the  foregoing. 
Applicants  believe  that  a  CDSL  is 
consistent  with  the  definition  of  "sales 
load"  set  out  in  Rule  6e-2(c)(4). 
However,  in  order  to  avoid  any  question 
concerning  full  compliance  with  the  Act 
and  rules  thereunder.  Applicants  request 
exemption  from  section  2{a)(35)  and 
Rule  6e-2.  paragraphs  (b)(1)  and  (c)(4). 
to  the  extent  necessary,  to  be  deemed  to 
contemplate  the  CDSL  under  Applicants' 
Contract.  For  the  same  reasons. 
Applicants  also  request  exemptions 
from  sections  28(a)(2)(C)  and  27(c)(2). 

Applicants  state  that,  although 
sections  2(a)(32)  and  27(c)(1)  do  not 
specifically  contemplate  the  imposition 
of  a  sales  charge  at  the  time  of 
redemption,  such  a  charge  is  not 
necessarily  inconsistent  with  the 
definition  of  redeemable  security. 
Applicants  submit  that  deferring  the 
imposition  of  the  sales  charge  in  no  way 
restricts  the  contractholder  from 
receiving  his  proportionate  share  of  the 
value  of  Account  D  on  redemption.  On 
the  basis  of  the  foregoing.  Applicants 
believe  that  a  contract  providing  for  a 
CDSL  is  consistent  with  the  definition  of 
redeemable  security  within  the  meaning 
of  sections  2(a)(32)  and  27(c)(1),  as 
adapted  for  variable  hfe  insurance  by 
Rule  6e-2,  paragraphs  (b)(12)  and 
(13)(iv).  However,  in  order  to  avoid  any 
question  concerning  full  compliance 
with  the  Act  and  rules  thereunder. 
Applicants  request  exemption  from  such 
sections  and  rules,  to  the  extent  deemed 
necessary,  to  permit  the  CDSL  under  the 
Contract. 

Applicants  also  request  exemption 
from  section  22(c)  and  from  Rules  6e- 
2(b)(12)  and  22c-l  to  the  extent  deemed 
necessary  to  permit  the  CDSL. 
Applicants  state  that  the  redemption 
price  will  be  based  on  the  then  current 
net  asset  avalue.  Applicants  argue  that 
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Rule  6e-2{b){12)  was  intended  to  afford 
exemptive  relief  from  22c-l  with  respect 
to  redemption  procedures  in  the  context 
of  variable  life  insurance,  including 
surrender  and  exchange  procedures  but 
that  Rule  6e-2(b)(12)  could  be  read  as 
not  recognizing  such  a  deferred  sales 
load.  Applicants  maintain  that  their 
CDSL  will  not  have  the  dilutive  effect 
Rule  22C-1  was  designed  to  prohibit. 

Charge  for  Insurance  Protection: 
Applicants  state  that  under  the 
Contracts,  Sun  Life  will  impose  a 
monthly  charge  for  insurance  protection 
against  the  account  value  based  on  the 
net  amount  at  risk  under  the  Contract, 
Applicants  state  further  that  this  charge, 
including  charges  for  substandard  risks, 
will  be  determined  from  time  to  time  by 
Sun  Life  based  on  its  expectations  of 
future  mortality  experience,  but  it  will 
never  be  higher  than  an  amount  based 
upon  the  1980  Commissioners'  Standard 
Ordinary  Blended  Mortality  Table  C 
("1980  CSO  Table").  Applicants  request 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  Act  and  Rules  6e- 
2(b)(13)(iii)  and  6e-2(c)(4)  to  the  extent 
necessary  to  permit  use  of  the  1980  CSO 
Table  as  opposed  to  the  1958  CSO  Table 
specified  in  Rule  6e-2,  and  to  permit 
deduction  of  this  charge  monthly,  based 
on  the  amount  at  risk  under  each 
Contract.  Applicants  assert  that  the  1980 
CSO  Table  reflects  improved  mortality 
experience  amoog  all  age  groups  over 
the  1958  Table.  Applicants  further  assert 
that  monthly  deduction  of  the  cost  of 
insurance  charge,  as  described,  is  more 
equitable  and  beneficial  to  contract 
owners  because  it  increases  the  amount 
initially  invested  on  their  behalf  and 
permits  deductions  on  an  ongoing  basis 
directly  from  each  Contract  rather  than 
from  the  premium  payment  based  on 
estimates  and  assumptions  regarding 
various  factors  considered  in 
determining  the  net  amount  at  risk  over 
the  life  of  the  Contract.  Applicants 
represent  that  aity  extra  charge  for  cost 
of  insurance  for  insureds  in  substandard 
risk  catagories  will  not  be  included  in 
the  "premium"  figures  for  the  purpose  of 
calculating  CDSL 

Minimum  Death  Benefit  Guarantee 
Charge:  Applicants  request  an 
exemption  from  sections  26(a)(2)  and 
27(c)(2)  of  the  Act  and  Rule  6e- 
2(b)(13)(iii)  to  permit  Sun  Ufes 
deduction  from  Account  D  of  a  charge 
for  the  minimum  death  benefit  guarantee 
equal,  on  an  annual  basis,  to  0.25%  for 
the  first  ten  years  of  the  Contract,  to 
compensate  Sun  Life  for  the  risk  it 
assumes  in  providing  such  guarantee. 
No  charge  is  deducted  after  the  tenth 
Contract  year.  Applicants  represent  that 
they  have  reviewed  the  level  of 
minimum  death  benefit  guarantee 


charges  under  other  single  premium 
variable  life  insurance  contracts  and 
that  the  charge  under  the  Contracts  is 
reasonable  in  relation  to  the  risks 
assumed  under  the  Contracts  and  is 
within  the  range  of  industry  practice, 
taking  into  account  differences  in 
product  design  and  the  timing  and 
manner  of  deducting  this  risk  charge  in 
contrast  with  differing  features  of  other 
products.  Applicants  further  represent 
that  Sun  Life  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  explaining  the 
basis  for  this  representation  and  the 
documents  used  to  support  this 
representation  including  the  identity  of 
the  other  products  compared. 

Applicants  state  that  the  CDSL  may 
cover  the  expenses  of  distributing  the 
Contracts  but  that  surplus  arising  from 
the  minimum  death  benefit  guarantee 
charge  and  from  other  sources  may  be 
used  for  distribution. 

Applicants  represent  that  Sun  Life  has 
concluded  and  represents  that  there  is  a 
reasonable  likelihood  that  the 
distribution  financing  arrangement  being 
used  to  sell  the  Contracts  will  benefit 
Account  D  and  contractowners. 
Applicants  also  represent  that  Sun  Life 
has  prepared  and  will  maintain,  and 
make  available  to  the  Commission  upon 
request,  a  memorandum  setting  forth  the 
basis  of  this  representation. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  Application  may,  not 
later  than  December  1. 1986  at  5:30  p.m., 
do  so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reason  for  such  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  Such  request  shall 
be  served  personally  or  by  mail  upon 
Applicants  at  the  addresses  stated 
above.  Proof  of  service  (by  affidavit  or 
in  the  case  of  an  attorney-at-law,  by 
certificate)  shall  be  ffled  with  the 
request.  After  the  above  date  an  order 
disposing  of  the  AppKcation  will  be 
issued  as  of  course  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 


Shirley  E.  HoUis. 

Assistant  Secretary. 

|FR  Doc.  86-25684  Filed  11-13-86;  8:45  am) 
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SMALL  BUSINESS  AOMINtSTRATiON 

(Application  No.  02/02-55021 

Trans-Pac  Capital  Corp.;  Application 
for  a  License  to  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
(the  Act),  15  U.S.C.  661  et.  seq.,  has  been 
filed  by  Trans-Pac  Capital  Corporation 
(Applicant),  with  the  Small  Business 
Administration  (SBA).  pursuant  to  13 
CFR  107.102  (1986). 

The  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name  and  address      ',       Title  or  r^atonstvp  fg* 


Percent- 

_    of 

shares 

owned 


Sandy  Shmj-Yea  Su. 

56-15  228th  Street. 

Bayside.  NY, 11364 
Tsuey  Tang  Wang.  74 

Oak  Ridge  Avenue. 

Sjmmit.  NJ  07901 
Edward  J   Cnrvala. 

1 709  Riveria  Courl. 

Point  Pleasant  NJ 

08742 
Mafgdrel  M  Wang.  74 

Oak  Ridge  Avenue. 

Summit.  NJ  07901 
Pangyen  S  Hsu.  544 

Spring  Valley  Drive. 

Bridgewaler.  NJ 

08807 
K   Peter  Hsu.  544 

Spnng  Valley  Dnve. 

Bridgewaler.  NJ 

08807 
Cheng  Chung  Hsung. 

64-08  Wethcrole 

Street   Rego  Park. 

NJ  11374 
Li-Chu  Huang.  173-25 

Croydon  Road. 

Jamaica.  NY  1 1 432 
TerShan  Chen.  6F-1 

Sec  4.  258.  Sin-Yi 

Road.  Taipei. 

Taiwan 
Cho  Hwa  Wang  Chen. 

62-24  Cronwell 

Crescent.  Rego 

Park.  NY  11374 


PresKJenl.  Oireclory 


Vice  President.  Board 
Chairman 

Assistant  lo  President 


10 


Secrwary .. 
Treasurer .. 


Director.. 


Investor  . 


Investor.. 


Investor. - 


20 


20 


The  Applicant,  a  New  Jersey 
corporation,  with  its  principal  place  of 
business  at  605  King  Georges  Post  Road. 
Suite  2B,  Fords,  New  Jersey  08863,  will 
begin  operations  with  $1,000,000  of  paid- 
in  capital  and  paid-in  surplus.  The 
Applicant  will  initially  conduct  its 
activities  in  the  States  of  New  Jersey 
and  New  York. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  Applicant 
under  their  management,  including 
profitability  and  financial  soundness,  in 
accordance  with  the  Small  Business 


Investment  Act  and  the  SBA  Rules  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street,  NW.. 
Washington,  DC  20416. 

A  copy  of  this  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Fords,  New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  6. 1986 
Robert  G.  Lineberry. 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  25678  Filed  11-13-86:  8:45  am] 

BILUNG  CODE  ■02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

(Order  86-1 1-20;  Docket  44485  etc.] 

Baltimore-London  Service  Case  et  al^ 
Order 

Issued  by  the  Department  of 
Transportation  on  the  10th  day  of 
November,  1986. 

In  the  matter  of  Baltimore-London  Service 
Case.  U.S.-London  Gateways  Case; 
Applications  of  Air  Specialties  Corp..  d/b/a 
Air  America.  Tr9ns  World  Airlines.  Inc. 
under  section  401  of  the  Federal  Aviation  Act 
for  certificate  of  public  convenience  and 
necessity. 

The  selection  of  primary  and  backup 
carriers  to  serve  the  Baltimore-London 
market  was  placed  at  issue  in  the  U.S.- 
London Gateways  Case,  by  Order  86- 
10-38  {See  summary  published  October 
24, 1986,  51  FR  37812).  That  proceeding 
will  also  consider  the  selection  of  two 
additional  U.S.  gateway  cities  to 
London,  as  well  as  the  carriers  that  will 
serve  those  routes.  Given  the  broad 
scope  of  the  Gateways  case,  we 
announced  in  our  instituting  order  that 
we  intended  to  sever  the  issue  of  carrier 
selection  at  Baltimore  in  the  event  that 
no  carrier  applied  for  both  Baltimore- 
London  and  new  gateway  authority. 

Prior  to  our  instituting  the  Gateways 
case.  Air  America  and  Trans  Worid 
Airways  had  filed  applications  seeking 
only  Baltimore-London  authority. 
Additional  applications  for  the 
Baltimore-London  route  were  due  on 
November  3, 1986,  and  none  were  filed. 
Therefore,  as  no  carrier  has  applied  for 
both  Baltimore-London  and  new 
gateway  authority,  we  have  decided  to 


sever  the  selection  of  primary  and 
backup  carriers  to  serve  the  Baltimore- 
London  market  from  Docket  44432.  and 
we  will  open  a  new  docket,  the 
Baltimore-London  Service  Case,  to 
consider  these  issues.'  We  have  already 
determined,  in  Order  86-10-38.  that  the 
certification  of  service  on  this  route  is 
consistent  with  the  public  convenience 
and  necessity,*  and  we  expect  parties  to 
adhere  to  the  evidence  request  that  is 
attached  as  an  appendix  to  that  order. 
Accordingly. 

1.  We  sever  the  selection  of  primary 
and  backup  carriers  for  authorization  to 
engage  in  foreign  air  transportation  of 
persons,  property,  and  mail  between 
Baltimore,  Maryland  and  London. 
United  Kingdom  from  Docket  44432; 

2.  We  open  Docket  44485.  the 
Baltimore-London  Service  Case,  which 
will  be  set  for  an  oral  evidentiary 
hearing  before  an  Administrative  Law 
Judge  of  the  Department  at  a  time  and 
place  to  be  designated; 

3.  The  proceeding  instituted  in 
ordering  paragraph  2  shall  include 
consideration  of  the  following  issues: 

a.  Which  primary  carrier  and  which 
backup  carrier  should  be  authorized  to 
engage  in  foreign  air  transportation  of 
persons,  property,  and  mail  between 
Baltimore,  Maryland  and  London. 
United  Kingdom;^ 

b.  What  terms,  conditions  and 
limitations,  if  any,  should  be  placed  on 
any  authority  awarded  in  this 
proceeding; 

4.  We  make  the  Office  of  Essential  Air 
Service  together  with  the  Office  of 
Aviation  Enforcement  and  Proceedings 
of  the  Office  of  the  General  Counsel,  the 
Public  Counsel  party  to  this  case:  and 

5.  We  shall  publish  this  order  in  the 
Federal  Register,  and  serve  a  copy  of 
this  order  on  all  parties  to  Dockets 
44349,  44416,  and  44432. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Po/icy  and 
international  Affairs. 

(FR  Doc.  86-25780  Filed  11-13-86:  8:45  amj 
BILLING  CODE  4«10-«2-M 


Aviation  Proceedings;  Agreements 
Filed  During  ttte  Week  Ending— 
Novemt)er  7, 1986 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 


'  As  we  slated  in  Order  86-10-38.  wt-  will  not 
consider  the  issue  of  awarding  local  traffic  rights 
between  London  and  Frankfurt  in  this  proceeding. 

'  We  incorporate  by  reference  from  Order  86-10- 
38,  our  intention  to  award  5  years,  expeninental 
certificates  in  this  case,  together  with  all  othnr 
findings  as  they  relate  to  this  proceeding 

'  This  includes  the  issue  of  earner  fitness 
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under  the  provisions  of  49  U.S.C.  408. 
409.  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44480— R-l-R-4 

Parties:  Memt>ers  of  International  Air 
Transport  Association 

Dale  Filed:  November  6, 1986 

Subject:  Amends  So  Atlantic-Europe/ 
Middle  East  Fares 

Proposed  Effective  Date:  November  15, 
1986 

Docket  No.  44481— R-1  &  R-2 

Parties:  Members  of  International  Air 
Transport  Association 
Date  Filed:  November  6, 1986 
Subject:  Circle  Pacific  Fares 
Proposed  Effective  Date:  April  1. 1987 

Docket  No.  44442 

Parties:  Members  of  International  Air 
Transport  Association 

Date  Filed:  November  6, 1986 

Subject-  RIO-CHI  SCRs  for  Various 
F.leclronics 

Proposed  Effective  Date:  November  5, 1986 

Docket  No.  44483— R-1  &  R-2 

Parties:  Members  of  International  Air 
Transport  Association 

Date  Filed:  November  6, 1986 

Subject:  Amend  Seasonality  of  Family 
Fares  from  Japan  to  Cuam/Saipan 

Proposed  Effective  Date:  April  1, 1987 
PhylUs  T.  Kaylor. 

Chief  Documentary  Services  Division. 
jFR  Doc.  86-25779  Filed  11-13-86;  8;45  am| 
BIUJNG  CODE  4910-S2-M 
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Federal  Aviation  Administration 

I  Summary  Notice  No.  PE-S6-20] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Executive  Air 
Charter,  Inc. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
exemption  received. 


summary:  Pursuant  to  FAA's 
rulemaking  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  GFR  Chapter  I).  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  The  comment  period  for  these 
petitions  for  exemption  has  been 
shortened  in  order  to  allow  the  agency 
to  consider  public  comments  and  act  on 
these  petitions  prior  to  the  approaching 
compliance  date  established  by  the 
Federal  Aviation  Regulations.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 


legal  status  of  any  petition  or  its  final 
disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  November  21. 1986. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Offioe  of  the  Chief 
Counsel,  Attn:  Rules  Docket  {AGC-24), 

Petition  Docket  NO. .  800 

Independence  Avenue.  SW.. 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204).  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11.) 

Issued  in  Washington,  DC,  on  November  12, 
1986,  j 

John  H.  Cassady. 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 


Appltcatic 

9685-N.... 

9686-N..... 

9C87-N 

9688-N 

9089-N  .... 

9e3Q-N 

9691-N 

9K92-N 

9693-N...... 

9634-N 

9635-N 

Doctiet 
No 


Petitionef 


25124 


Enecutive  Air  Charier.  Irx: 


Petitions  for  Exemption 


Regulations  affected 


14  CFR  121  310 


Description  of  relief  sougM 


To  allow  petitioner  a  4-day  extension  from  the  compliance  date  ol  Novemlrer  26 
lor  meeting  emergency  exit  lighting  requirements 


|FR  Doc.  86-25823  Filed  11-12-86;  11:25  am| 

BIUJNG  COOC  4910-13.41 


Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration.  DOT. 

action:  List  of  applicants  for  exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application  for 
and  the  processing  of.  exemptions  from 


Apphcalion  No 


9684-N 


Applicant 


General  Elecmc  Railcar  Services  Corpo- 
ralKJO.  Chicago.  IL 


the  Department  of  Transportation's 
Ffazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2— Rail  freight,  3— Cargo  vessel. 
4 — Cargo-only  aircraft,  5— Passenger- 
carrying  aircraft. 


NewE 


XEMPTIONS 


Reguiation(sl  aHeolad 


DATES:  Comment  period  closes 
December  15. 1986. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590.. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426.  Nassif  Buildings,  400  7th 
Street,  SW,  Washington,  DC. 


Nature  of  onemption  thereof 


49  CFR  179  105-4,  179  105-8(b) 


To  authonje  a  number  ol  tank  cars  in  the  112J  and  114J  series,  equipped  with  a 
thermal  protection  system.  *hich  are  not  painted  wdrta.  to  be  convened  to  the 
112S  and   114S  senes  for   the  shipment  of  anhydrous  ammonia.   (Mode  2) 
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New  Exemptions— Continued 


Application  No 


AppdcanI 


968  5-N.. 
96e6-N 

9C87-N.. 
9688-N 

9'^e9-N  .. 

9e3Q-N   . 
9691 -N  ,. 


Regutetion(s)  attected 


Nature  o<  eie«nption  thereof 


Certified    Tank    Manufacturing    inc.    Wi»-     49     CFR     173119,     173154      173245 
■''■^'"~  ^*  173  245b. 


mington.  CA 
Fluoroware.  Inc..  Chaska.  MN 


American   Cyanamid   Company,    Wayne 
NJ, 

GTE   Government   Systems   Corporation 
Waltham,  MA. 


Olin  Corporation,  Stamford,  CT 


Snyder  Industries,  Inc  ,  Lincoln.  NE 


49  CFR  173  119,  Pan  173,  Subpart  F 

49  CFR  179200-18-b 

49  CFR  173  247 


49  CFR  176  76(a)(4).. 


...  Gottlieb  Dutlenhoefer  GmbH  S  Co    KG. 
Federal  Republic  of  Germany. 


9^^2-N Halliburlon  Sennces.  Duncan.  OK 

9693-N  Asriland  Cbemica!  Company,  Dublin,  OH 


49  CFR  Pan  173,  Subpart  D,  F 
49  CFR  Pan  173    .,., „.... 


49  CFR  173  nSCn) 

49  CFR  173  24,  173  30C,  173  34  . 


9634-N 


All  Pure  Chemical  Company.  Tfacy.  CA 49      CFR      173.315(,)(13).      173  33(0(9) 

I73  33(h)(5)(i) 


^95-N Southern  California   Gas  Company,   Los 

Angeles.  CA. 


49  CFR  173  34(e)(l)(iii) 


To  manufacture,  marti  and  sed  non-DOT  speofcahon  portable  tanks  designed  for 
top  kjading  and  end  dump  operations  lor  sh^xnem  of  OBrtam  flammable  or 
corrosive  liquids  and  soWs  tor  disposal  (Mode  1 ) 

To  manufacture,  mark  and  sell  norvDOT  specification  20  filer  capacity  rolationalty 
mowed  teflon  fiberglass  wrapped  contamars  lor  s>»pment  of  those  flammable  and 
corrosive  hqwds  presently  authonzed  m  DOT  Specification  34  and  6D/2S  or  2SL 
containers  as  well  as  nunc  acid  not  to  exceed  71 S  (Modes  1   2) 

To  authonie  the  msUllaton  on  DOT  Specification  111A100W2  lank  cars  in  sulfunc 
acid  service,  sate^  vents  on  nozzles  equipped  ««ilh  surge  baffles  havmo 
equivalent  nozzle  diameters  of   m  inches  mslead  ot   1*<   inches    (Mode  2) 

To  authorize  shipment  ol  thionyl  chlonde,  classed  as  a  corrosive  matenal  m  non- 
DOT  specification  tellon  bottles  of  either  10  ourK»s  or  16  ounces  overpacked  m 
DOT  Specification  17H  stainless  steel  dnjms  not  to  exceed  54  bottles  per  *um 
(Mode  1) 

To  authorize  dnims  of  dense  or  heavy  matenals  such  as  toluene  dreocyanate  and 
other  hazardous  matenals  not  exceeding  12  09  pounds  per  gaUon,  to  be  secured 
against  movement  in  a  transport  vehicle  by  the  use  of  a  tabnc  restraint  dunnage 
system  when  shipped  by  the  water  mode  (Mode  3) 

To  manufacture,  mark  and  sell  non-DOT  specification  polyethylene  portable  tanks 
of  110  gallon  capacity  and  175  gallon  capacity  for  shipment  of  certain  corrosive 
or  flammable  hqmd  including  52%  hydrogen  peroxide  (Modes  1   2) 

To  manufacture,  mark  and  sell  15  gallon  capacity  steel  overpack  similar  to  DOT 
Specification  37M  except  for  a  slight  reduction  in  wall  thickness  wrth  polyethylene 
kner  meeting  DOT-2SL  except  (or  marking  for  sh«)inent  of  those  commodities 
authonzed  in  DOT-37M/2SL  (Modes  1,  2.  3) 

To  authonze  shipment  ol  a  flammable  liquid  which  is  also  corrosive  classed  as 
flammable  hquid,  corrosive,  n  o  s  in  DOT  Specification  57  portable  tanks  (Mode 

To  authorize  shipment  ol  leaking  cylinders  containing  certain  hazardous  matenals  lo 
be  overpacked  in  a  specially  designed  container  not  to  exceed  one  cykndei  per 
overpack  (Mode  1)  j  .-=• 

To  authonze  use  ol  modified  angle  va^es  and  pressure  relief  valves  on  MC-331 

chkxme  cargo  tanks  (Mode  1 ) 
To  authonze  a  one-time  shipment  of  155  DOT  Specification  4AA480  cylinders  wtxh 

have  past  their  retest  dates  and  were  inadvertently  charged  with  a  ammonium 

hydroxide/ sodium  chromate  solution  (Mode  1) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accortiance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  November  5, 
1986. 

|.  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  86-25777  Filed  11-13-86;  8:45  am] 

BILLING  CODE  4910-60-M 


Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  To  Become  Party  to  an 
Exemption 

agency:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applications  for  renewal 
or  modification  of  exemptions  or 
application  to  become  a  party  to  an 
exemption. 


summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 


expedite  docketing  a  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

dates:  Comment  period  closes 
November  28, 1986. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426,  Nassif  Buildings.  400  7th 
Street,  SW.,  Washington,  DC. 


Applica- 
tion No 


ApplicanI 


Re- 
newal 
I      of 
exemp- 
tion 


2709-X      Atlas  Powder  Co .  Dallas.  TX 

5022-X      Morton  Thiokol.  Inc.,  Elkton,  MD 

5248-X      Rockwell  International  Corp.,  Anaheim. 

CA 

5557-X    :  U  S  Department  of  Energy.  Washmglon. 

I      DC 

5600-X    j  Amoco  Oil  Co..  Whrtmg.  IN  ' 

6267-X  I  Alder  Leeds.  Inc..  South  Kearney.  NJ 
6267-X  j  Cijaslal  Industnes.  Inc.,  Cartstadt,  NJ 
6543-X    I  Airco,  The  BOC  Group,  Inc .  Riverton, 

I       NJ» 

6583-X    j  Phillips  Petroleum  Co .  Bartlesville.  OK 

6762-X      Texo  Corp  ,  Oionnatj,  OH 

6922-X    I  General  Electnc  Co  ,  Waterford.  NY  . . 

7052-X    ]  ENDECO.  Inc  .  Manon.  MA 

7546-X      Grumman  Aerospace  Corp.,  Bethpage 

NY  ' 

7731-X      Minnesota  Valley  Engmeenng.  Inc.  ftew 

Prague,  MN  • 

7808-X    \  Whifmire    Research    Laboratories.    Inc. 

I      Saint  Louis,  MO 

7808-X      Cline-Buckner,  Inc.,  Artesia,  CA 

8053-X       Eastman  Kodak,  Co,  Rochester,  NY 

8060-X    I  Panefer  S  A  R  L.  Pans,  France  

8064-x    I  IRECO  Inc.,  Salt  Lake  City.  UT 

8064-X      E    I    du  Pont  de  Nemours  S  Co .  Inc .  ; 

Wilmington,  DE 

8115-X      Acurex  Corp  ,  Mountain  View,  CA ! 

8126-X      Arbel-Fauvet-Rail.  Pans,  France ' 

8126-X       SLEMI,  Pans,  France ,' 

e348-X       Frell,  Inc  ,  Corpus  Chnsti.  TX  » 

6451 -X       Pyrotechnic  Specialties  Inc.  Byron  GA     | 

8519-X      Polish  Ocean  Lines.  Gdynia.  Poland 

B519-X      Atlantic  Container  Lme.  Umted.  Eliza- 
beth. NJ 

8520-X       Atlas  Powder.  Co  .  Dallas.  TX , 

8523-X      Arbel-Fauvet-Girel.  Pans.  France 

8526-X'     3M  Co,  Saint  Paul,  MN 

8554-X      E    I   du  Pont  de  Nemours  &  Co.,  Iik.. 

Wilmington,  DE  _ 

8554-X      THR  Corp.,  Pennoco,  FL 

8S70-X      Snyder  Industnes.  Inc.,  Woodland,  Hills, 

CA" 

8802-X      EVA    Eisenbahn-VerVehrsnWlel,    GmbH. 

DussekJorf.  West  Germany 

e906-X    I  FMC  Corp..  Philadelphia.  PA 


2709 

S022 

5248 

5557 
5600 
6267 
6267 

6543 
6583 
6762 
6922 
7052 

7546 

7731 

7808 
7808 
8053 
8060 
8084 

8084 
8115 
8126 
8126 
8348 
6451 
8519 

8519 
8S20 
8523 
8526 

8554 
8554 

85"?0 

8802 
8906 


4U58 


I 
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lionNo. 

nppHcam 

Re- 
newal 

ol 
aicemp- 

ton 

9130-X 

AquwiM  Pool  ft  Spa  Supply.  Inc..  Elk 
Grove  Village.  It' 

8130 

a271-X 

9271 -X 
8319-X 

9329-X 
S>32-X 

Mnouit  PMific  flMfeud.  Co..  Omaha. 

NE-- _ 

Union  Padlic  Ra*oad  Co..  Omaha.  NE  ... 
W.  R.  Grace  «  Co.,  Daaftnm,  Dmiion, 

Laka  Zunch,  IL „ 

Dwaar.  Atlas,  Houston.  TX 

EagWiard,  Coip..  Ediaen,  NJ 

9271 
9271 

9319 
9329 
9332 

a34a-x 

nonaer  PlaMa  fl  Saraoaa,  Co.,  Ltd.. 
Drawpten.  OnL.  CMiada  • 

9340 

9678-X 

RoaaboTDugh  ManufK^uring  Co..  Avon 
Lake,  OH  • 

9678 

■  To  lonew  and  to  aulhonze  an  additional  manufacture  01 
cytinJarpam. 

•To  autlvxize  a  non-OOT  specification  12  gauge,  Type 
316L  stainlast  steel  cylinder  as  an  additional  packaging  for 
shipment  of  certain  nammaPle  or  conosive  liquids. 

*To  renew  and  authorize  sightly  larger  pipe  assenMy, 
containing  certain  flamrnaMs  ancT  nonflammable  gases,  ovar- 
packad  m  ipacMicaly  designed  wooden  boK  andloadd  ral 


« To  auttioraa  an  additional  modal  non-DOT  spacilcalkxi 
vacuum  insulated  portable  tank  for  shfiment  of  helium  or 
hydrogerv 

'  To  authorize  a  roar  door  dump  faatuia  on  non-DOT 
spebScaeon  cargo  tanks  used  for  ttie  shipment  of  certain 
waste  materials. 

•To  airihonia  an  addtonal  pofyelhylene  portable  tank  of 
300  gallon  capacity  ler  shipment  of  cartan  flammabia  or 
corrosive  liquids  and  an  oiodizsr. 

'  To  aulhonze  a  polyetttylene  pal  not  to  exceed  50 
pountte  of  product  oveipecked  n  a  fiberboard  box  lor 
shipment  of  an  oxxJizer. 

•To  autherne  eertaai  blasting  agents  and  an  oxidizer  as 
aiklllMiiial  commodHiaa. 

•  To  renew  an  sxemfjlion  originany  issued  on  an  emergen- 
cy basis  to  authorize  shipment  of  magnesium  and  caicum 
salt  mixtures  classed  as  flammable  sokd,  in  dry  bulk  tank 
semi- trailer. 


Appkca- 
InnNo. 

Appttcant 

Paitiea 

to 
exemp- 
tion 

4719-P 
6626-P 

Hakjcarbon  Products  Corp.,  Hackenaack. 

fiJ 

Maaaar     Gheaheim     Industries,     Valley 

Forge.  PA 

4719 
6626 

6929-P 
754*-P 
7951 -P 

Morton  Thnkol.  Inc..  Bngham  CHy,  UT  ' 

Jones  Chen»cals.  Inc..  Caledonia.  NY 

Ready  Food  Products.  Inc..  Philadelphia. 
PA 

6929 
7544 

7951 

e091-P 

U.S.  West  Malanal  Reaouroee  Inc.,  En- 
glowood.  CO 

8091 

8445-P 

Polaroid  Corp..  Cambridge.  MA 

8445 

8445-P 
8554-P 

Amencan  Cyanamd  Co..  Wayne,  NJ.. 

IRECO  Inc..  SaN  Lake  Ctly.  UT 

8445 
8SS4 

8554-P 
e554-P 

Pepm  EiploeMBs.  Inc.,  Negaunaa,  Ml 

Southweslam  Exptoswaa.  Inc.,  Midland. 
TX 

8554 
6554 

e8B3-P 

Alias  Powder  Co.,  Dallas.  TX 

6893 

9209-4> 

Jonas-HannltDn  Co..  Newarti,  CA  . 

9209 

961 7-P 

0  «  J  Maurar.  Inc.,  Philipsburg.  PA 

9617 

9617-P 
9623-P 

Buckley  Powder  Co..  Engtewuud.  CO 
Buckley  Powder  Co.,  Englewood,  CO 

9617 
9623 

■Aequest  party  status  and  to  authorize  a  specially  de- 
signed woeden  contsmar  for  sh^ment  of  rocket  motor,  Ctaes 
B  e«ptDsivs. 

This  notice  of  receipt  of  applications 
for  renewal  of  exei^ptionB  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806:  49  CFR  1.53(e]). 

issued  in  Washington,  DC,  on  November  5, 
1986. 

].  Suzanne  Hadgepefii, 

Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  9^-2577%  Filed  ll-lS-86;  8:45  am] 

BItUNG  CODE  4910-a<Mi 


Saint  Lawrance  Seaway  Development 
CorporaMon 

Advisory  Board  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  2:00  p.m.,  December  3, 1986.  at 
the  Corporation's  Administration 
Headquarters,  Room  5424,  400  Seventh 
St.  SW.,  Washington,  DC.  The  agenda 
for  this  meeting  will  be  as  follows: 
Opening  Remarks,  Consideration  of 
Minutes  of  Past  Meeting:  Review  of 
Programs;  Business:  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  hmited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  November  25, 1988,  Joan  C.  Hall, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street  SW..  Washington,  DC. 
20590:  202/366-0118. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC  on  November  7, 
1986. 

loan  C.  Hall. 

Advisory  Board  Liaison. 

[FR  Doc.  88-25792  Filed  11-13-86;  8:45  am] 

BILLING  CODE  4910-61-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Informatioii  Collection 
Requirements  Submitted  to  OMB  for 
Review  j 

Dated;  November  7. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  coIleclSons  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  <Xficer,  Room  7313, 1201 
Constitution  Avenue.  NW.,  Washington. 
DC  20220. 

Internal  Reveeue  Service 

OMB  Number  New 
Form  Number:  None 
Type  of  Review:  New 


Title:  Tele-Tax  Publication  1163  Survey 
Clearance  Officer:  Garrick  Shear  (202) 
566-6150.  Room  5571, 1111 
Constitution  Avenue.  NW.. 
Washington.  DC  20224 
OMB  Reviewer:  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503 

Comptroller  of  the  CinraDcy 

OMB  Number:  1557-0070 

Form  Number:  FFIEC  004 

Type  of  Review:  Extension 

Title:  Extensions  of  Credit  to  National 
Bank  Insiders  (12  CPR  31) 

Clearance  Officer:  Eric  Thompson. 
Comptroller  of  the  Currency.  5th 
Floor.  L'Enfant  Plaza,  Washington,  DC 
20219 

OMB  Reviewer:  Robert  Neal  (202)  395- 
6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503 

Douglas  J.  CoUey, 

Departmental  Reports,  Management  Office. 

[FR  Doc.  86-25775  Filed  11-13-88;  8:45  am] 

BILLING  CODE  48W-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  6. 1986. 

The  Dei>artment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Cornxneats  regaading  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  Hsted 
and  to  the  Treasury  Department 
Clearance  Officer.  Roan  7313, 1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20220.  I 

Internal  Seveme  Sernoe 

OMB  Number:  New 
Form  Number  None 
Type  affleview:  New 
Title:  Pubftc  QuestionnBire 
Clearance  Officer  Garrick  Shear  (202J 

566-6150.  Room  5571, 1111 

Constitution  Avenue,  NW., 

Washington,  DC  2D2tt 
OMB  Reviewer  Robert  Neal  (202)  395- 

6880,  Office  of  Management  and 
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Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 
Douglas ).  CoUey.  t 

Departmental  Reports,  Management  Office. 
[FR  Doc.  85-25776  Filed  11-13-86;  8:45  am] 

BILUNG  CODE  W10-25-M 


VETERANS  ADMINISTRATION 

VA  Medical  Center,  Dayton,  OH,  Bed 
Addition  and  Renovation;  Revised 
Notice  of  Finding  of  No  Significant 
Impact 

The  Veterans  Administration 
published  a  FONSI  for  this  project  (49 
FR  24099,  June  11. 1984).  Since  then  the 
project  scope  has  been  revised.  The 
previous  project  included  new 
construction  for  360  beds  and 
renovation  of  Brown  Hospital  for  300 
beds.  The  revised  project  includes  new 
construction  of  511  beds,  as  well  as 
selected  diagnostic  and  support 
functions.  It  would  be  built  east  of  the 
existing  clinical  building.  Upon 


completion.  Brown  hospital  would  be 
phased  out  and  eventually  demolished. 

Development  of  this  project  depends 
upon  the  availability  of  budgetary 
resources  and  administrative  approval. 
The  potential  environmental  impacts 
that  may  occur  have  been  assessed  for 
the  revised  project  scope.  The  VA  has 
determined  that  the  potential 
environmental  impacts  associated  with 
the  project  would  be  minimal. 

Construction  of  this  project  would 
have  permanent  impacts  on  the  historic/ 
cultural  environment.  Views  from  within 
the  site  would  be  changed  by  demolition 
of  Brown  Hospital.  Mitigation  of  these 
impacts  would  be  accomplished  through 
compatible  design  of  the  new  addition. 
The  VA  would  adhere  to  all  applicable 
Federal,  State,  and  local  environmental 
regulations  during  construction  and 
operation  of  this  project. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
considerations  of  both  context  and 
intensity  as  defined  by  the  Council  on 
Environmental  Quality  (Title  40  CFR 
1508.27). 


An  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  Regulations. 
§  S  1501.3  and  1508.9.  A  "Finding  of  No 
Significant  Impact"  has  been  reached 
based  upon  the  information  presented  in 
the  assessement. 

The  assessment  is  being  placed  for 
public  examination  at  the  Veterans 
Administration,  Washington,  DC. 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  following 
office:  Susan  Livingstone,  Director  of 
Environmental  Affairs  (088A),  Room  512. 
Veterans  Administration,  811  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(202)  233-3717.  Questions  or  requests  for 
single  copies  of  the  Environmental 
Assessment  may  be  addressed  to  the 
above  office. 

Dated:  November  4, 1986. 
Thomas  K.  Tumage. 

Administrator. 

[FR  Doc.  86-25688  Filed  11-13-86;  8:45  am) 

BILUNG  CODE  UIO-OI-M 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  51,  No.  220 

Friday,  November  14,  1S86 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  publisfied 
under  Vhe  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.    552b(e)(3). 

CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Friday, 

November  21, 1986. 

location:  Room  456,  Westwood 

Towers,  5401  Westbard  Avenue, 

Bethesda,  Md. 

status:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

FY  87  Operating  Plan 

The  Commission  will  consider  the  1987 
Operating  Plan. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALU 

301—492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secret.Hry,  5401  Westbard  Ave.. 
Bethesda,  Md.  20207  301-^92-6800. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

November  12, 1986. 

|FR  Doc.  86-25855  Filed  11-12-86;  1:54  pmjy 

BILLING  CODE  63S5-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Thursday, 
November  20, 1986. 

LOCATION:  Third  Floor  Hearing  Room, 
llll-18th  Street,  NW.,  Washington,  DC. 
STATUS:  Closed  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matter  OS  ^5168 

The  staff  will  brief  the  Commission  on 
Enforcement  Matter  OS  «5168. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301 — 492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda,  Md.  20207  301—492-6800. 
Sheldon  D.  Butts. 
Deputy  Secretary. 
November  12,  1986. 

IFR  Doc.  86-25856  Filed  11-12-86;  1:54  pm] 
BILLING  CODE  635S-01-M 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  9:30  a.m.,  Wednesday. 

November  19, 1986. 


location:  Third  Floor  Hearing  Room, 
llll-18th  Street,  NW.,  Washington.  DC. 
STATUS:  Open  to  the  Public. 
matters  to  be  considered: 

All-Terrain  Vehicle  f.ATVsJ:  Options 

The  ATV  Task  Force  will  brief  the 
Commission  on  regulatory  options  for  ATVs. 
The  staff  will  review  the  major  findings  and 
recommendations  of  the  ATV  Task  Force. 

*If  circum.stances  require,  this  meeting  may 
be  continued  on  Thursday.  November  21. 
1986  at  the  same  location. 

FOR  A  recorded  MESSAGE  CONTAINING 
THE  LASTEST  AGENDA  INFORMATION, 
call:  301^92-5709. 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301-492-6800. 
Sheldon  D.  Butts. 
Deputy  Secretary,    j 
November  12,  1986, ' 

[FR  Doc.  86-25857  Filed  11-12-86;  1..')}  pm] 
BILLING  CODE  63SS-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  9:30  a.m.  (eastern  time] 
Tuesday,  November  25, 1986. 
PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  E  Street,  NW., 
Washington.  DC  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Open  I 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(Optional) 

3.  Request  for  Commission  Approval  to 

Receive  Proposals  to  Mailout  and 
Process  the  1986  State  and  Local 
Government  Information  EEO-1  Survey 

Closed 

1.  Commission  Resolution  To  Effectuate 

Settlement  in  a  Case 

2.  Litigation  Authorization:  General  Counsel 

Recommendations 

3.  Proposed  Commission  Decisions 
Note. — Any  matter  not  discussed  or 

concluded  may  be  cerned  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings.) 


CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 

Dated  and  issued  .November  12,  1986. 
Cynthia  C.  Matthews, 

Executive  Officer.  E.\eciitive  Secretariat. 
[FR  Doc.  86-25904  Filed  11-12-86.  8:45  am] 
BILLING  CODE  6750-06-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:17  p.m.  on  Friday,  November  7. 1986, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

(.•\)(1)  Receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  .Metropolitan 
Bank  S  Trust  Company.  Baton  Rouge. 
Louisiana,  which  was  closed  by  the 
Commissioner  of  Financial  Institutions  for  the 
State  of  Louisiana  on  Friday.  November  7, 
1986:  (2)  accept  the  bid  for  the  transaction 
submitted  by  Whitney  National  Bank  of  New 
Orleans,  .New  Orleans.  Louisiana;  and  (3) 
provide  such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c)(2)).  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction; 

(B)(1)  Receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Chokio  State 
Bank,  Chokio,  Minnesota,  which  was  closed 
by  the  Deputy  Commissoner  of  Commerce  for 
the  State  of  Minnesota  on  Friday,  November 
7.  1986:  (2)  accept  the  bid  for  the  transaction 
submitted  by  First  Bank  cf  Chokio.  Chokio, 
Minnesota,  a  newly-chartered  State 
nonmember  bank:  (3)  approve  the 
applications  of  First  Bank  of  Chokio,  Chokio. 
Minnesota,  for  Federal  Deposit  Insurance  and 
for  consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
Chokio  State  Bank.  Chokio,  Minnesota;  and 
(4)  provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1823(c)(2)), 
as  was  necessary  to  facilitate  the  purchase 
and  assumption  transaction:  and 

(C)  Consider  matters  relating  to  The  First 
National  Bank  and  Trust  Company  of  Enid, 
Enid,  Oklahoma,  which  was  closed  by  the 
Deputy  Comptroller  of  the  Currency,  Office  of 
the  Comptroller  of  the  Currency,  on 
Thursday,  November  6, 1986. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Robert  L.  Clarke  (Comptroller  of  the 
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Currency),  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earler  notice 
of  the  meeting  was  practicable;  that  the 
public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  pubUc  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting^  pursuant  to 
subsections  {c)(6),  (c)(8).  (c)(9)(A)(ii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6).  (c)(8), 
{c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  November  10, 1986. 
Federal  Deposit  Insurance  Corporation 
Hoyle  L.  Robinson, 

Executive  Secretary.  -- 

|FR  Doc.  86-25829  Filed  11-12-86: 11:33  am] 

BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  November  18, 1986,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  thai  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance  and  for  consent  to  exercise 
limited  trust  powers: 

Sumitomo  Trust  and  Banking  Co.  (U.S.A.), 
a  proposed  new  bank  to  be  located  at  527 
Madison  Avenue,  New  York  City 
(Manhattan),  New  York. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities: 

The  Citizens  and  Peoples  National  Bank  of 
Pensacola,  Pensacola,  Florida,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  Gulf 
Breeze.  Florida,  Branch:  Milton,  Florida, 
Branch;  and  Pace,  Florida,  Branch  of  Pioneer 
Savings  Bank,  Clearwater,  Florida,  a  non- 
FDIC-insured  institution. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and 
establish  three  branches: 

Century  North  Shore  Bank  and  Trust 
Company,  Lynn,  Massachusetts,  an  insured 
State  nonmember  bank,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  St.  Michael's 


Credit  Union.  Lynn.  MasBachusetts,  a  non- 
Federally-insured  institution  and  to  establish 
the  three  offices  of  St.  Michael's  Credit  Union 
as  branches  of  the  resultant  bank. 

Application  for  consent  to  merge: 

Phoenix  National  Bank,  Phoenix,  Arizona, 
for  consent  to  merge,  under  its  charter  and 
with  the  title  of  "Northern  Trust  Bank  of 
Arizona,  National  Association,"  with  The 
Northern  Trust  Company  of  Arizona, 
Phoenix,  Arizona,  a  non-FDIC-insured 
institution. 

The  First  National  Bank  of  Mayfield, 
Mayfield,  Kentucky,  for  consent  to  merge, 
under  its  charter  and  title,  with  Bank  of 
Farmington,  Farmington,  Kentucky,  a 
noninsured  institution. 

The  Peoples'  National  Bank  of 
Wapakoneta.  Wapakoneta.  Ohio,  for  consent 
to  merge,  under  its  charter  and  title,  with  The 
Peoples  Savings  Bank,  New  Knoxville,  Ohio, 
a  noninsured  institution. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46,740  {Amendment) 

Atlanta  Regional  Office,  Atlanta,  Georgia 
Case  No.  46,756-L 

First  National  Bank  of  Prior  Lake,  Prior 
Lake,  Minnesota 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street.  NW.. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation  at  (202) 
898-3813. 

Dated:  November  10, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 

(FR  Doc.  86-25830  Filed  11-12-86: 11:34  am] 
ntUNQ  CODE  •714-OMi 

FEDERAL  OePOWT  mSURANCE 
CORPOIMTION 

Agency  Meeting 
Pursuant  to  the  provisions  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  en  Tuesday,  November  18, 
1966.  the  Federal  Deposit  Insurance 
Coiporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  Title 
5.  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  baidcs  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)[A)(ii]). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

Discussion  Agenda: 

Application  for  Federal  deposit 
insurance: 

Liberty  Savings  Bank,  an  operating 
noninsured  savings  association  located  in 
Philadelphia,  Pennsylvania. 

Notice  of  acquisition  of  control: 

Firstrust  Savings  Bank.  Flourtown, 
Pennsylvania. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.; 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  {c)(6)  of 
the  "Government  in  the  Suni^ine  Act"  (5 
U.S.C.  552b(c)(2)  and  {c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 


I  I 

41462       Federal  Register  /  Vol.  51.  No.  220  /  Friday.  November  14.  1986  /  Sunshine  Act  Meetings 


Building  located  at  550-17th  Street.  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  10, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc.  86-25831  Filed  11-12-86;  11:36  am) 
nUJNG  CODE  6714-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  10, 1986. 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 
December  16. 1986. 

PLACE:  Room  600, 1730  K  Street,  NW., 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  of  L,abor,  MSHA,  and  United 
Mine  Workers  of  America  v.  NACCO  Mining 
Company.  Docket  No.  LAKE  85-67-R,  LAKE 
86-2.  (Issues  include  whettier  an  enforcement 
action  under  section  104(d]  of  the  Mine  Act, 
30  U.S.C.  814(d).  can  be  taken  only  when  a 
violation  is  discovered  during  the  course  of 
an  inspection  and  where  the  inspector 
actually  observes  the  violation.) 

TIME  AND  date:  2:00  p.m.,  Tuesday. 
December  16, 1986. 

place:  Room  600, 1730  K  St.,  NW., 
Washington,  DC. 

STATUS  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Greenwich  Collieres  v.  Secretary  of 
Labor,  MSHA  and  United  Mine  Workers  of 
America.  Docket  No.  PENN  85-188-R,  etc. 
(Issues  are  same  as  above). 

Any  person  intending  to  attend  this 
hearing  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(e). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629. 
lean  H.  Ellen. 
Agenda  Clark. 
[FR  Doc.  86-25847  Filed  11-12-86;  1:39  pm] 

MLUNG  CODE  6735-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  10, 1986. 


TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
December  17, 198a 

PLACE:  Room  600, 1730  K  St.,  NW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  White  County  Coal  Corporation  v. 
Secretary  of  Labor,  MSHA,  Docket  No.  LAKE 
86-58-R,  LAKE  86-59-R.  (Issues  include 
whether  an  enforcement  action  under  section 
104(d)  of  the  Mine  Act.  30  U.S.C.  814(d),  can 
be  taken  only  when  ■  violation  is  discovered 
during  the  course  of  sn  inspection  and  where 
the  inspector  actually  observes  the  violation.) 

TIME  AND  DATE:  2:00  p.m.,  Thursday. 

December  17, 1986. 

place:  Room  600, 1730  K  St.,  NW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Emerald  Mines  Corporation  v.  Secretary 
of  Labor,  MSHA,  Docket  No.  PENN  85-298-R. 
(Issues  are  same  as  above). 

Any  person  intending  to  attend  this 
hearing  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  2706.160(e). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653- 
5629. 

Jean  H.  Ellen,  | 

Agenda  Clerk. 

[FR  Doc.  86-25848  Filed  11-12-86;  1:40  pm] 

BILLING  CODE  6735-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  lOfiO  a.m.,  Wednesday, 

November  19, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 


holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  10,  1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-25789  Filed  11-10-86;  5:05  pmj 
BILLING  CODt  6210-01-M 

NATIONAL  COMMISSION  ON  LIBRARIES 
AND  INFORMATION  SCIENCE 

The  agenda  for  the  upcoming  meeting 
of  the  U.S,  National  Commission  on 
Libraries  and  Information  Science  has 
been  revised  to  include  an  Executive 
Session  on  November  19,  8:00-9:00  a.m. 
This  session,  as  noted  on  this  notice,  is 
Closed. 

The  U.S.  National  Commission  on 
Libraries  and  Information  Science  will 
meet  November  19-20, 1986. 
DATE  AND  TIME:  November  19-20, 1986. 

place:  Sheraton  National  Hotel, 
Concourse  II  Meeting  Room,  Columbia 
Pike  and  Washington  Boulevard, 
Arlington,  Virginia  22204. 
STATUS: 

November  19,  8:00  a.m.  to  9:00  a.m.  Executive 

Session — Closed 
November  19,  9:00  a.m.  to  4:30  p.m. — Open 
November  20,  9:00  a.m.  to  5:00  p.m.— Open 

MATTERS  TO  BE  DISCUSSED: 

Introduction  of  New  NCLIS  Chairman  and 

Executive  Director 
Chairman's  Report 
Approval  of  August  1986  Minutes 
Executive  Director's  Report 
—FY  1986  Final  Program  Report 
— Administrative  Matters 
—FY  1987  Program  Plans 
NCLIS  Program  Objectives:  FY  1986-1988 
Committee  Reports 
— 1989  National  Conference 
— Bicentennial 
— Budget  and  Finance 
— Program  Review 
— Public  Affairs 
Guest  Speakers  on  Preservation: 
Warren  Haas,  Council  On  Library 

Resources  (CLR) 
Peter  Sparks,  Library  of  Congress 
Meeting  Reports 
— Information  in  the  Economy 
— Chief  Officers  of  State  Library  Agencies 

(COSLA) 
— While  House  Conference  on  Library  and 
Information  Services  Taskforce 
(WHCUST) 
Guest  Speakers  on  the  Information  Age  Bill: 
Jane  Bortnick.  Congressional  Research 

Service  (CRS) 
John  Clement,  American  Federation  of 

Information  Processing  Societies  (AFIPS) 
Ralph  Petta,  Senator  Nunn's  Office 
Milton  Wessell,  Association  of  Data 
Processing  Service  Organizations 
(ADAPSO) 
ALA  President's  Committee  on  Library 
Services  to  Minoritief 
Old  Business 
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New  Business 

contact:  Vivian  J.  Arterbery,  Executive 
Director  (202)  382-0840. 
Jane  D.  McDufHe. 

Staff  Assistant. 
October  30, 1986. 

[FR  Doc.  86-25835  Filed  11-12-86;  1:37  pm] 

BILUNQ  COOE  7527-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  date:  1:30  p.m.,  Thrusday, 
November  20, 1986. 

place:  Red  Lion  Inn— Jantzen  Beach,  909 
North  Hayden  Island  Drive,  Portland, 
Oregon  97217.  (503)  283-4466. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Operating  Fee  Scale. 

3.  Economic  Commentary. 

4.  Review  of  Central  Liquidity  Facility 
Lending  Rate. 

5.  Insurance  Fund  Report. 

6.  Proposed  Amendments  to  Part  708, 
NCUA  Rules  and  Regulations,  involving 
mergers  of  federally-insured  credit  unions 


and  voluntary  termination  or  conversion  of 
Federal  share  insurance. 

7.  Withdrawal  of  Proposed  Rule.  Part  744, 
NCUA  Rules  and  Regulations,  Payout 
Priorities  for  Involuntary  Liquidation  of 
Federally-Insured  Credit  Unions. 

8.  Appeal  of  Charter  Application  Denial  by 
the  Proposed  American  Postal  Workers 
Emergency  Fund  Federal  Credit  Union. 

TIME  AND  date:  5:00  p.m.,  Wednesday, 
November  19, 1986. 

place:  Red  Lion  Inn — Jantzen  Beach,  909 
North  Hayden  Island  Drive.  Portland, 
Oregon  97217. 

STATUS:  Closed. 

matters  to  be  considered: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Appeal  of  Insurance  Application  Denial. 
Closed  pursuant  to  exemptions  (8)  and 
(9)(A)(ii). 

3.  Administrative  Actions  under  section  206 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii)  and 
{9){B). 

4.  Delegations  of  Aauthority.  Closed 
pursuant  to  exemption  (2). 

5.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 


FOR  MORE  INFORMATION  CONTACT 

Rosemary  Brady,  Secretary  of  the  Board. 

Telephone  (202)  357-1100. 

Rosemary  Brady. 

Secretary  of  the  Board. 

[FR  Doc.  86-25875  Filed  11-12-86;  3:28  pm] 

BtLLING  COOE  7S3S-01-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  date:  9:30  a.m.,  Wednesday, 

November  26, 1986. 

place:  NTSB  Board  Room,  Eighth  Floor, 

800  Independence  Avenue,  SW., 

Washington.  DC  20594. 

status:  Open. 

matters  to  be  considered: 

1.  Briefing:  Mr.  Archie  Trammel.  Inc.,  of 
Business  and  Commercial  Aviation  magazine, 
and  Mr.  Jim  Cook,  Independent  Contract 
Research  Pilot,  will  brief  the  Board  on  the  use 
of  airborne  weather  radar. 

FOR  MORE  INFORMATION,  CONTACT:  Ray 

Smith  (202)  382-6525. 
Ray  Smith. 

Federal  Register  Liaison  Officer 
November  10, 1986. 

[FR  Doc.  86-25808  Filed  11-12-86;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

7  CFR  Part  3402 

Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowships 
Grants  Program;  Administrative 
Provisions 

agency:  Cooperative  State  Research 
Service,  USDA. 
ACTIOM:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
establish  Part  3402  of  Title  7,  Subtitle  B, 
Chapter  XXXIV  of  the  Code  of  Federal 
Regulations,  for  the  purpose  of 
administering  the  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowships  Grants  Program  conducted 
under  the  authority  of  section 
1417(a)(3)(B)  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  (7  U.S.C. 
3152(a)(3)(B)).  The  issuance  of  this  rule 
will  establish  the  procedures  to  be 
followed  annually  in  the  soUcitation  of 
competitive  graduate  fellowships  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  graduate 
fellowships  grants  under  this  program. 
DATES:  Written  comments  concerning 
the  proposed  rule  are  invited  from 
interested  individuals  and 
organizations.  To  be  considered,  all 
relevant  material  must  be  received  on  or 
before  December  15. 1986. 
ADDRESSES:  Please  submit  written 
comments  to:  Director.  Higher  Education 
Programs,  Cooperative  State  Research 
Service,  U.S.  Department  of  Agriculture, 
Room  350A,  Administration  Building. 
14th  and  Independence  Avenue  SW.. 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  K.  Jane  Coulter  (202)  447-7854. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
IJ.S.C.  3504(h)).  the  collection  of 
information  requirements  contained  in 
this  proposed  rule  is  currently  under 
review  by  the  Office  of  Management 
and  Budget. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  it  is  not  a  major  rule 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 


Federal,  State,  or  local  governmental 
agencies,  or  geographical  regions.  It  will 
not  have  a  significant  economic  impact 
on  competitive  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  In  addition, 
it  will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  FlexibiHty  Act. 
Pub.  L.  No.  96-534  (5  U.S.C.  601). 

Regidatory  Analysis 

Not  required  for  this  rulemaking. 

Environmental  Impact  Statement 

This  regulation  does  not  significantly 
affect  the  environment. 

Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.210,  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Followships  Grants.  For  the  reasons  set 
forth  in  the  Final  Rule  related  Notice  to 
7  CFR  Part  3015,  Subpart  V,  48  FR  29115, 
June  24. 1983.  when  the  authority  to 
administer  this  program  resided  in  the 
Agricultural  Research  Service,  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background  and  Purpose 

This  document  proposes  to  establish 
Part  3402  of  TiUe  7.  Subtitle  B,  Chapter 
XXXIV  of  the  Code  of  Federal 
Regulations,  for  the  purpose  of 
administering  the  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowships  Grants  Program  conducted 
under  the  authority  of  section 
1417(aK3)(B)  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended  (7  U.S.C. 
3152(a)(3)(B)).  The  issuance  of  this  rule 
will  establish  the  procedures  to  be 
followed  annually  in  the  solicitation  of 
competitive  graduate  fellowships  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  graduate 
fellowships  grants  under  this  program. 
In  the  past,  a  Notice  was  pubUshed  in 
the  Federal  Register  announcing  the 
availability  of  funds  for  the  Food  and 
Agricultural  Sciences  National  Needs 
Graduate  Fellowships  Grants  Program 
and  soliciting  proposals.  In  additioa  the 
Notice  set  forth  the  procedures  and 
conditions  relating  to  the  award  of 
grants  and  administration  of  the 
program.  This  rule  will  establish  and 


codify  such  procedures,  criteria,  and 
conditions,  and  eliminate  the  need  to 
republish  them  annually. 

List  of  Subjects  in  7  CFR  Part  3402 

Higher  Education  Programs  (HEP) 
Food  and  Agricultural  Sciences  National 
Needs  Graduate  Fellowships  Grants 
Program. 

It  is  therefore  proposed  to  amend  Title 
7.  Subtitle  B,  Chapter  XXXIV  of  the 
Code  of  Federal  Regulations,  by  adding 
Part  3402  to  read  as  follows: 

CHAPTER  XXXIV-COOPERATIVE  STATE 
RESEARCH  SERVICE,  DEPARTMENT  OF 
AGRICULTURE 

PART  3402— FOOD  AND 
AGRICULTURAL  SCIENCES 
NATIONAL  NEEDS  GRADUATE 
FELLOWSHIPS  GRANTS  PROGRAM 

Subpart  A— General  Introduction 

Sec. 

3402.1  Applicability  of  regulations. 

3402.2  Definitions. 

3402.3  Institutional  eligibility. 

Subpart  B— Program  Description 

3402.4  Food  and  agricultural  sciences  areas 
targeted  for  national  needs  graduate 
fellowships  grant  support. 

3402.5  Overview  of  Graduate  Fellowships 
Grants  Program. 

3402.6  Fellowship  appointments. 

3402.7  Fellowship  activities. 

3402.8  Financial  provisions. 

Suiipart  C— Preparation  of  a  Proposal 

3402.9  Program  brochure  and  application 
kit. 

3402.10  Proposal  cover  page. 

3402.11  National  need  summary. 

3402.12  National  need  narrative. 

3402.13  Budget. 

3402.14  Faculty  vitae. 

3402.15  Appendix.  I 

Suiipart  D— Submission  of  a  Proposal 

3402.16  Where  to  submit  proposals. 

3402.17  Intent  to  submit  a  proposal. 

Subpart  E— Proposal  Review  and 
Evaluation  i 

3402.18  Proposal  reviewl 

9402.19  Evaluation  criteria. 

Subpart  F— Supplementary  Information. 

3402.20  Terms  and  conditions  of  grant 
awards. 

3402.21  Notice  of  grant  awards. 

3402.22  Other  federal  statutes  and 
regulations  that  apply. 

3402.23  Confidential  aspects  of  proposals 
and  awards. 

3402.24  Access  to  peer  review  information. 

3402.25  Documentation  of  progress  on 
funded  projects. 

3402.26  Evaluation  of  program. 
AuttBoty:  Sec.  1470,  National  Agricultural 

Researdi,  Extension  and  Teaching  Policy  Act 
of  1977,  as  amended  (7  U.S.C.  3316). 
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Subpart  A— General  Introduction 

§3402.1    AppiicabiHty  of  regulations. 

(a)  The  regulations  of  this  part  apply 
to  competitive  grants  awarded  under  the 
provisions  of  section  1417(a)(3)(B)  of  the 
National  Agricultural  Research, 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C. 
3152(a)(3)(B)). 

This  statute  designates  the 
Department  of  Agriculture  as  the  lead 
Federal  agency  for  agricultural  research, 
extension,  and  teaching  in  the  food  and 
agricultural  sciences.  It  authorizes  the 
Secretary  of  Agriculture,  who  has 
delegated  the  authority  to  the 
Cooperative  State  Research  Service 
(CSRS),  to  make  competitive  grants  to 
U.S.  colleges  and  universities  to 
administer  and  conduct  graduate 
fellowship  programs  to  help  meet  the 
Nation's  needs  for  development  of 
scientific  and  professional  expertise  in 
the  food  and  agricultural  sciences.  The 
fellowships  are  intended  to  encourage 
outstanding  students  to  pursue  and 
complete  graduate  degrees  in  the  areas 
of  food  and  agricultural  sciences 
designated  by  CSRS  through  its  Higher 
Education  Programs  (HEP)  as  national 
needs. 

(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

§3402.2    Definitions. 

As  used  in  this  part: 

(a)  "Graduate  degree"  means  a 
master's  or  doctoral  degree. 

(b)  "Citizen  or  national  of  the  United 
States"  means  a  citizen  or  native 
resident  of  any  one  of  the  fifty  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Marianas,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
Virgin  Islands  of  the  United  States.  It 
does  not  refer  to  a  citizen  of  another 
country  who  has  applied  for  United 
States  citizenship. 

(c)  "College  and  university"  means  an 
educational  institution  in  any  State 
which — 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate, 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  educational  program 
for  which  a  bachelor's  degree  or  any 
other  higher  degree  is  awarded; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 


(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

(d)  "Food  and  agricultural  sciences" 
denotes  research,  extension,  and 
teaching  activities  concerned  with  the 
production,  processing,  marketing, 
distribution,  conservation,  consumption, 
research  and  development  of  food  and 
agriculturally  related  products  and 
services,  inclusive  of  programs  in 
agriculture,  natural  resources,  forestry, 
veterinary  medicine,  home  economics, 
and  closely  allied  fields. 

(e)  'Teaching  activities"  specific  to 
the  food  and  agricultural  sciences 
denote  academic  programs  of  study 
designed  to  train  scientists  and 
professionals  in  production,  processing, 
mariceting,  distribution,  conservation, 
consumption,  research  and  development 
of  food  and  agriculturally  related 
products  and  services. 

§  3402.3    Institutional  eligibility. 

Proposals  may  be  submitted  by  all 
U.S.  colleges  and  universities  that  confer 
a  graduate  degree  in  at  least  one  area  of 
the  food  and  agricultural  sciences 
targeted  for  national  needs  fellowships, 
that  have  a  significant  ongoing 
commitment  to  the  food  and  agricultural 
sciences  generally,  and  that  have  a 
significant  ongoing  commitment  to  the 
specific  subje^  area  for  which  grant 
application  is  inade.  It  is  the  objective  to 
award  grants  to  colleges  and 
universities  which  have  notable 
teaching  and  research  competencies  in 
the  food  and  agricultural  sciences.  The 
grants  are  specifically  intended  to 
support  fellowship  programs  that 
encourage  outstanding  students  to 
pursue  and  complete  a  graduate  degree 
at  such  institutions  in  an  area  of  the 
food  and  agricultural  sciences  for  which 
there  is  a  national  need  for  the 
development  of  scientific  expertise. 
Therefore,  institutions  which  currently 
have  excellent  programs  of  graduate 
study  and  research  in  the  food  and 
agricultural  sciences  dealing  with 
targeted  national  needs  are  particulariy 
encouraged  to  apply. 

Subpart  B — Program  Description 

§  3402.4    Food  and  agricultural  sciences 
areas  targeted  for  national  needs  graduate 
feHowships  grants  support 

Areas  of  the  food  and  agricultural 
sciences  appropriate  for  fellowship 
grant  applications  are  those  in  which 
developing  shortages  of  expertise  have 
been  determined  and  targeted  by  CSRS- 
HEP  for  national  needs  fellowship  grant 
support.  When  funds  are  available,  the 


specific  areas  will  be  identified  in  a 
Federal  Register  notice  announcing  the 
program  and  soliciting  program 
applications. 

§3402.5    Overview  of  graduate  feHowships 
9<wits  program. 

Grants,  providing  funds  for  a  limited 
number  of  fixed  graduate  student 
stipends  and  a  fixed  cost-of-education 
institution  allowance,  will  be  awarded 
competitively  to  selected  U.S. 
institutions.  Based  on  the  amount  of 
funds  appropriated  in  any  fiscal  year. 
CSRS  will  determine  the  allowable 
stipend  amount  and  cost-of-education 
allowance.  In  addition,  it  will  establish 
minimum  and  maximum  numbers  of 
fellowships  that  an  institution  may 
apply  for  and  support  with  grant  funds 
and  the  minimum  and  maximum  funds 
that  may  be  awarded  under  a  single 
grant,  lliese  determinations  and  the 
limits  on  the  total  number  of  proposals 
which  can  be  submitted  by  an 
institution  as  well  as  the  number  of 
proposals  submitted  by  an  institution  on 
behalf  of  the  same  college  or  equivalent 
administrative  unit  will  be  published  as 
a  part  of  the  program  announcement  in 
the  Federal  Register. 

§3402.6    Fellowship  appointments. 

Fellowships  must  be  awarded  within 
15  months  of  the  effective  date  of  a 
grant.  Institutions  failing  to  meet  this 
deadline  will  be  required  to  refund 
monies  associated  with  any  unawarded 
fellowship(s).  Fellowship  appointments 
may  be  held  only  by  persons  who  enroll 
and  pursue  full-time  study  in  a  graduate 
degree  program  in  an  area  of  the  food 
and  agricultural  sciences  targeted  for 
national  needs  fellowships.  In  addition, 
fellows  must  be  newly  recruited  and 
may  not  have  been  enrolled  previously 
in  the  academic  program  at  the  same 
degree  level;  must  be  citizens  or 
nationals  of  the  United  States  as 
determined  in  accordance  with  Federal 
law;  and  must  have  a  strong  interest,  as 
judged  by  the  institution,  in  pursuing  a 
degree  in  a  targeted  national  need  area 
and  in  preparing  for  a  career  as  a  food  or 
agricultural  scientist  or  professional.  It 
will  be  the  responsibility  of  the  grantee 
institution  to  award  fellowships  to 
students  of  superior  academic  ability.  A 
doctoral  fellow  who  maintains 
satisfactory  progress  in  his  or  her  course 
of  study  is  eligible  for  support  for  a 
maximum  of  36  months  within  a  45- 
month  period.  Master's  level  fellows, 
maintaining  satisfactory  progress,  are 
eligible  for  support  for  a  maximum  of  24 
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months  diving  a  33-iiioiith  period. 
However,  it  is  the  intent  of  this  program 
that  fellows  pursue  full-time 
uninterrupted  study.  For  fellows 
requiring  additional  time  to  complete  a 
degree,  it  is  expected  that  the  institution 
will  endeavor  to  continue  supporting 
individuals  originally  appointed  to 
fellowships  through  such  other 
institutional  means  as  teaching 
assistantships  and  research 
assistantships. 

Within  the  framework  of  these 
regulations,  all  decisions  with  respect  to 
the  appointment  of  fellows  will  be  made 
by  the  institution.  Throughout  a  fellow's 
tenure,  the  institution  should  satisfy 
itself  that  the  fellow  is  making 
satisfactory  academic  progress,  and 
carrying  out,  or  plans  to  carryout. 
national  needs  related  research.  If  an 
intitution  finds  it  necessary  to  terminate 
support  of  a  fellow  for  insufflcient 
academic  progress  or  by  decision  on  the 
part  of  the  fellow,  the  fellow  becomes 
ineligible  for  future  assistance  under  the 
program.  If  a  fellow  finds  it  necessary  to 
interrupt  his  or  her  program  of  study 
because  of  health,  personal  reasons, 
outside  employment,  or  acceptance  of 
an  assistantship,  the  institution  must 
reserve  the  funds  for  the  purpose  of 
allowing  the  fellow  to  resume  funded 
study  any  time  within  a  9-month  period. 
However,  a  fellow  who  finds  it 
necessary  to  interrupt  his  or  her 
program  of  study  more  than  one  time 
cannot  exceed  a  total  of  9  months 
cumulative  leave  status  without 
forfeiting  eligibility.  For  fellowships 
terminated  because  of  insufficient 
academic  progress,  a  decision  on  the 
part  of  the  fellow,  or  reserved  due  to  an 
interrupted  program  of  study  but  not 
resumed  within  the  required  time  period, 
unexpended  monies  must  be  refunded. 
Institutions  may  not  use  unexpended 
monies  associated  with  a  terminated 
fellowhip  to  recruit  and  support  a 
"replacement"  fellow. 

§  3402.7    FeUowstiip  activities. 

A  fellow  must  be  enrolled  at  all  times 
during  tenure  in  a  full-time  program 
leading  to  a  graduate  degree  in  one  of 
the  targeted  national  needs  areas. 
However,  the  normal  requirement  of 
formal  registration  during  part  of  this 
tenure  may  be  waived  if  permitted  by 
the  policy  of  the  fellowship  institution, 
provided  that  the  fellow  remains 
engaged  in  appropriate  full-time 
fellowship  activities.  Fellows  in 
academic  institutions  are  not  entitled  to 
vacations  as  such.  They  are  entitled  to 
the  short  normal  student  holidays 
observed  by  the  institution.  The  time 
between  academic  semesters  or  quarters 


is  to  be  utilized  as  an  active  part  of  the 
training  period.  During  the  period  of 
support,  a  fellow  may  not  accept 
employment  by  the  institution  or  any 
other  agency.  However,  a  grant 
supporting  research  costs  of  the  fellow 
is  acceptable,  exclusive  of  salary  or 
wages  and  fringe  benefits  for  the  fellow. 

§  3402.8    Financial  provisions. 

The  basic  fellowship  stipend  and  cost- 
of-education  institution  allowance  that 
may  be  paid  from  grant  funds  will  be 
contingent  on  and  determined  by  annual 
appropriations.  The  amount  of  both  the 
stipend  and  the  coet-of-education 
allowance  will  be  cited  in  the  program 
announcement  in  the  Federal  Register. 
The  cost-of-education  allowance  cannot 
exceed  the  authorized  percent  (cited  in 
the  annual  program  announcement]  of 
the  total  fellowship  stipends  requested. 
An  institution  may  elect  to  use  these 
funds  to  apply  to  fellows'  tuitions  and 
fees;  however,  such  is  not  required.  The 
allowance  may  be  used  also  by  an 
institution  to  defray  other  program 
expenses  (e.g.,  recruitment,  travel, 
publications,  or  salaries  of  project 
personnel).  Tuition  and  fees  are  the 
responsibility  of  a  fellow  unless  an 
institution  elects  to  use  its  cost-of- 
education  allowance  for  this  purpose  or 
elects  to  pay  such  costs  out  of  other  non- 
USDA  monies.  No  dependency 
allowances  are  provided  for  fellows. 
Monthly  stipend  payments  will  be  made 
to  fellows  by  the  institution,  according 
to  standard  institutional  procedures. 

Subpart  C— Preparation  of  a  Proposal 

§  3402.9    Program  Brochure  and 
Application  Kit. 

A  Program  Brochure  and  Application 
Kit  will  be  made  available  to  any 
potential  grant  applicant  who  requests  a 
copy.  This  brochure  and  kit  provide 
instructions,  regulatory  provisions 
applicable  to  the  submission  and 
administration  of  the  grants,  and  forms. 

§  3402. 1 0    Proposal  cover  page. 

The  Proposal  Cover  Page,  Form 
CSRS-701,  can  be  found  m  the  program 
brochure  and  must  be  completed  in  its 
entirety  including  all  authorizing 
signatures.  One  copy  of  each  grant 
application  must  contain  the  pen-and- 
ink  signature(s)  of  the  Project 
Director(s).  as  well  as  the  the 
Authorized  Certifying  Representative  for 
the  college,  and  institution. 

§34021.11    NaMonal  need  summary. 

Using  the  National  Need  Summary, 
Form  CSRS-702,  summarize  the 
proposed  graduate  program  of  study  and 
the  academic  and  research  strengths  of 
the  institution  in  the  national  need  area 


for  which  funding  is  requested.  If 
support  for  both  master's  and  doctoral 
fellowships  is  requested,  prepare  a 
summary  for  each  degree  level.  The 
summary  should  not  include  any 
reference  to  the  specific  number  of 
fellowships  requested.  The  information 
on  this  summary  page(s)  will  be  used  in 
assigning  the  most  appropriate  panelists 
to  review  a  proposal.  If  a  proposal  is 
supported,  this  page  may  be  used  in 
program  pubhcations.  The  National 
Need  Summary  form  it  provided  in  the 
program  brochure. 

§34021.12    National  need  narrative. 

A  narrative  for  the  national  need  area 
should  be  written  in  four  sections  and 
limited  to  no  more  than  20  pages.  The 
four  sections  to  be  included  are  as 
follows: 

(a)  Section  1.  Present  a  detailed 
description  of  the  proposed  fellows' 
graduate  plan  of  study.  Identify  courses 
and  summarize  content.  Discuss  any 
special  features  such  as 
multidisciplinary  aspects  of  the  program 
of  study,  multiuniversity  collaborative 
approaches,  experiential  learning 
opportunities  such  as  a  practicum  or 
internship,  or  a  unique  disciplinary 
collateral  specialization.  Also  discuss 
areas  of  research  that  fellows  will  be 
encouraged  to  engage  in  via  a  thesis  or 
dissertation.  In  essence,  this  section 
must  clearly  establish  that  the  proposed 
program  of  study  will  result  in  the 
development  of  outstanding  scientific/ 
professional  expertise  in  the  national 
need  area  for  which  funding  is 
requested.  Caution:  If  a  proposal 
requests  support  for  both  master's  and 
doctoral  fellowships,  all  information  in 
this  section  should  be  provided  specific 
to  each  degree  level. 

(b)  Section  2.  Justify  the  institution's 
position  that  it  presently  provides  a 
major,  productive,  recognized  program 
of  graduate  study  and  research  in  the 
area  of  national  need  in  which  selected 
fellows  would  be  engaged.  Include 
evidence  of  the  quahty  of  existing 
attributes  and  resources  of  the 
institution  such  as  teaching  and 
research  faculty,  instructional  and 
research  instrumentation  and  facilities, 
library  resources,  computing  resources, 
and  so  forth.  Also,  discuss  the  extent  to 
which  graduate  students  have  access  to 
such  institution  resources. 

(c)  Section  3.  Thoroiighly  document 
the  institution's  plans  and  procedures 
for  managing  fellowshf)  appointments. 
Explain  in-depth  the  plan  for  recruiting 
academically  outstanding  fellows  and 
procedures  for  selecting  fellows  of 
superior  quality  who  appear  to  be  highly 
motivated  to  prepare  for  and  pursue  a 
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career  as  a  food  or  agricultural  scientist 
or  professional.  In  addition,  cite  specific 
plans  for  advising  and  guiding  fellows 
through  a  program  of  study,  as  well  as 
any  special  programs  or  activities  that 
will  be  offered  to  enrich  the  fellows' 
graduate  training. 

(d)  Section  4.  Include  important 
supplementary  summary  data  for  your 
institution  relevant  to  the  national  need 
area  for  which  funding  is  requested. 
Examples  of  appropriate  data  are 
indices  of  student  quality,  enrollments 
and  degrees  awarded  for  recent  years, 
placement  of  graduates,  facilities,  and 
faculty  research  support. 

§3402.13    Budget 

Prepare  the  Proposal  Budget,  Form 
CSRS-703,  identifying  all  costs 
associated  with  the  proposal. 
Instructions  for  completing  the  Proposal 
Budget  are  provided  on  the  form. 

§  3402.14    Faculty  vitae. 

This  section  should  include  summary 
vitae  (emphasizing  major 
accomplishments  during  the  past  5 
years)  for  faculty  contributing 
significantly  to  institutional  competence 
in  the  national  need  area  addressed  in 
the  proposal.  Arrange  the  vitae  in 
alphabetical  order,  assign  a  number  to 
each  individual  vita  in  the  upper  right 
hand  comer,  and  refer  to  this  number 
when  appropriate  within  the  context  of 
the  proposal. 

§3402.15    Appendix. 

Any  additional  supporting  information 
deemed  important  for  clarifying  and/or 
strengthening  the  proposal  should  be 
included  in  an  appendix. 

Subpart  D— Submission  of  a  Proposai 

§3402.16    Where  to  submit  proposals. 

Submit  6  copies  of  the  complete 
proposal  and  one  copy  of  the 
institution's  latest  graduate  catalog  as  a 
single  package  to: 

USDA-CSRS.  Office  of  Grants  and 
Programs  Systems,  Grants  Administrative 
Management,  Room  010  lustin  Smith  Morrill 
Building,  15th  and  Independence  Ave.  SW., 
Washington,  DC  20251. 

The  deadline  date  for  submission  will 
be  cited  in  the  annual  program 
announcement  published  in  the  Federal 
Register. 

§  3402.17    Intent  to  submit  proposal. 

To  assist  CSRS-HEP  in  preparing  for 
review  of  fellowship  proposals, 
institutions  planning  to  submit  proposals 
for  fellowships  are  requested  to 
complete  and  return  the  Intent  to  Submit 
Card  provided  on  the  inside  back  cover 
of  the  program  brochure.  One  card 
should  be  completed  and  returned  for 


each  proposal  an  institution  anticipates 
submitting.  Sending  this  card  does  not 
commit  an  institution  to  any  course  of 
action. 

Subpart  E— Proposai  Review  and 
Evaluation 

§3402.18    Proposal  review. 

The  proposal  evaluation  process 
includes  both  internal  staff  review  and 
merit  evaluation  by  panels  of  scientists, 
educators,  industralists,  and 
Government  officials  who  are  highly 
qualified  to  render  expert  advice  in  the 
targeted  areas.  The  goal  of  the  process 
of  selection  and  structuring  of 
evaluation  panels  is  to  provide  optimum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals  specific  to  a 
particular  area  of  national  need. 

§3402.19    Evaluation  criteria. 

A  proposal  addressing  a  particular 
national  need  area  will  be  evaluated  in 
competition  with  other  proposals 
addressing  the  same  national  need  area 
at  the  same  level  of  graduate  study. 
Proposals  addressing  more  than  one 
level  of  graduate  study  will  be  rated  for 
each  degree  level  addressed.  Therefore, 
funding  may  be  awarded  to  a  particular 
portion  of  a  proposal  addressing  a 
degree  level  in  lieu  of  funding  a  proposal 
in  its  entirety.  Both  internal  staff  and  the 
panelists  will  evaluate  proposals 
primarily  on  the  basis  of  the  following 
criteria: 

Evaluation  Criteria 

Criteria  and  Weight 

a.  The  degree  to  which  the  proposal  clearly 
establishes  that  the  proposed  program  of 
graduate  training  will  result  in  the 
development  of  outstanding  scientific/ 
professional  expertise  related  to  the  national 
need  area  and  in  a  reasonable  period  of 
time — 25  points. 

b.  The  degree  to  which  the  proposed 
program  of  study  reflects  special  features 
such  as  multidisciplinary  and/or 
multiuniversity  collaborative  approaches, 
experiential  learning  opportunities,  or  a 
unique  disciplinary  collatoral 
specialization — 15  points. 

c.  The  degree  to  which  the  proposal 
establishes  that  the  institution's  faculty, 
facilities  and  equipment,  instructional 
support  resources,  and  other  attributes  are 
excellent  for  providing  outstanding  graduate 
study  and  research  at  the  forefront  of  science 
and  technology  related  to  the  chosen  area  of 
national  need — ^20  points. 

d.  The  degree  to  which  the  institution's 
plans  and  procedures  for  recruitment  and 
selection  of  academically  outstanding  fellows 
and  for  monitoring  and  facilitating  fellows' 
progress  through  a  program  of  study  reflect 
excellence  as  documented  in  the  proposal — 
20  points. 

e.  Supporting  summary  data — ^10  points. 


f.  The  quality  of  liie  proposal  as  reflected 
by  its  substantive  content,  organization, 
clarity,  and  accuracy — 10  points. 

Additional  evaluation  criteria  may  be 
cited  in  the  annual  program 
announcement  published  in  the  Federal 
Register. 

Subpart  G— Supplementary 
InfonnatkMi 


§3402.20 
awards. 


Terms  and  conditions  of  grwit 


Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  shall 
make  project  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious  in 
the  announced  program  areas  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  part.  The  beginning  of  the 
project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support.  All  funds  granted  under  this 
part  shall  be  expended  solely  for  the 
purpose  for  which  the  funds  are  granted 
in  accordance  with  the  approved 
application  and  budget,  tfie  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  the  Department's 
Uniform  Federal  Assistance  Regulations 
(7  CFR  Part  3015). 

§  3402.2 1    Notice  of  grant  award. 

(a)  The  grant  award  document  shall 
include  at  a  minimum  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of  Project 
Director(s). 

(4)  Identifying  grant  number  assigned 
by  the  Department. 

(5)  Project  period,  which  specifies  how 
long  the  Department  intends  to  support 
the  effort  without  requiring 
reapplication  for  funds. 

(6)  Total  amount  of  Federal  financial 
assistance  approved  during  the  project 
period. 

(7)  Legal  authority(ies]  under  which 
the  grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomphsh  the  purpose  of  this  particular 
project  grant. 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  doctunent  described  above. 
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§  3402.22    Other  Federal  statutes  and 
regulatiorts  that  apply. 

Several  other  Federal  regulations  or 
statutes  apply  to  project  grants  awarded 
under  this  part.  These  include  but  are 
not  limited  to: 

7  CFR  Part  15,  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil  Rights 
Act  of  1964 

7  CFR  Part  3015— USDA  Uniform  Federal 
Assistance  Regulations,  as  amended, 
implementing  0MB  directives  (i.e.  Circular 
Nos.  A-110  and  A-21),  as  well  as  general 
policy  requirements  applicable  to  recipients 
of  Departmental  financial  assistance 

29  U.S.C.  794,  section  504— Rehabilitation 
Act  of  1973,  and  CFR  7  Part  15b  (USDA 
effectuation  of  statute),  prohibiting 
discrimination  based  upon  physical  handicap 
in  Federally  assisted  programs. 

§3402.23    Confidential  aspects  Of 
proposals  and  awards. 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Agency  and  the 
grantee  mutually  agree  to  be  of  a 
privileged  nature  will  be  held  in 
confidence  to  the  extent  permitted  by 
law.  Therefore,  any  information  that  the 


applicant  wishes  to  have  considered  as 
privileged  should  be  clearly  marked  as 
such  and  sent  in  a  separate  statement, 
two  copies  of  which  should  accompany 
the  proposal.  The  original  copy  of  a 
proposal  that  does  not  result  in  a  grant 
will  be  retained  by  the  Agency  for  a 
period  of  three  years.  Other  copies  will 
be  destroyed.  Such  a  proposal  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  A  proposal  may  be  withdrawn  at 
any  time  prior  to  the  final  action 
thereon. 

§  3402.24    Access  to  peer  review 
Information. 

After  final  decisions  have  been 
announced,  CSRS-HEP  will,  upon 
request,  inform  the  project  director  of 
the  reasons  for  its  decision  on  a 
proposal.  Verbatim  copies  of  reviews, 
not  including  the  identity  of  the 
reviewer,  will  be  made  available  to 
respective  project  directors  upon 
specific  request. 

§  3401.25    Documentation  of  progress  on 
funded  projects. 

A  Fellowship  Appointment 
Documentation  form  is  included  in  the 


program  brochure.  Upon  request  by 
CSRS-HEP,  project  directors  awarded 
grants  under  the  program  will  be 
required  to  complete  and  submit  this 
form.  Follow-up  progress  reports  will 
focus  on  assessing  continuing  progress 
of  fellows  through  their  graduate 
programs  of  study  and  on  institution 
adherence  to  program  guidelines. 

§  3401.26    Evaluation  of  program. 

Grantees  should  be  aware  that  CSRS 
may,  as  a  part  of  its  own  program 
evaluation  activities,  carry  out  in-depth 
evaluations  of  assisted  activities 
through  independent  third  parties.  Thus, 
grantees  should  be  prepared  to 
cooperate  with  evaluators  retained  by 
CSRS  to  analyze  both  the  institutional 
context  and  the  impact  of  any  supported 
project. 

Done  at  Washington.  DC,  this  7th  day  of 
November  1986.  j 

John  Patricic  Jordan,         ' 

Administrator,  Cooperative  State  Research 

Service. 

[PR  Doc.  86-25686  Filed  11-13-66;  8:45  am] 
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Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 

Northwest  Marketing  Co.,  41528 
Powerplant  and  industrial  fuel  use;  prohibition  orders, 
exemption  requests,  etc.: 

Klondike  Equity  Enterprises,  Inc.,  41528 

Education  Department 

RULES 

Elementary  and  secondary  education: 
Areas  affected  by  Federal  activities,  etc.;  assistance  for 
local  educational  agencies  (impact  aid  program) — 
Payment  eligibility  criteria,  41562 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
41527 

Energy  Department 

See  Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department 

Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 
Natural  gas  pipeline  right-of-way  and  dredging  permits 
between  Prudhoe  Bay  and  Anderson  Bay  near 
Valdez,  AK  [Editorial  Note:  For  a  document  on  this 
subject,  see  the  table  of  contents  entry  under  Land 
Management  Bureau] 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
Identification  and  listing — 
Exclusions,  41480-41501 
(7  documents) 
Superfund  program: 
Emergency  planning  and  community  right  to  know 
programs;  list  of  extremely  hazardous  substances, 
threshold  planning  quantities  and  notification 
requirements,  41570 
PROPOSED  RULES 
Superfund  program: 
Emergency  planning  and  community  right  to  know 
programs;  list  of  extremely  hazardous  substances, 
threshold  planning  quantities  and  notification 
requirements;  cross  reference,  41593 

NOTICES 

Meetings: 
Hazardous  Waste  Injection  Restrictions  Negotiated 

Rulemaking  Advisory  Committee,  41534 
Science  Advisory  Board,  41534 

Executive  Office  of  tfte  President 

See  Presidential  Documents;  Trade  Representative,  Office  of 
United  States 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing,  41473 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 

Massachusetts  et  al.,  41505 
NOTICES 
Disaster  and  emergency  areas: 

Missouri.  41535 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Alabama  Power  Co.  et  al.,  41529 
Meetings;  Sunshine  Act,  41560 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  41535 
Common  carriers  in  outbound  foreign  commerce; 
compensation  of  ocean  freight  forwarders.  41535 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  41560 
[2  documents) 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Wildlife  Refuges,  management: 
Alaska  Maritime  National  Wildlife  Refuge:  Amchitka 
Island,  closure,  41508 
Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours;  establishment,  etc. 
Correction,  41508 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Pyrilamine  maleate  injection.  41476 
NOTICES 
Food  for  human  consumption: 

Identity  standard  deviation;  market  testing  permits- 
Pacific  salmon,  canned,  41538 
Meetings: 

Advisory  committees,  panels,  etc.,  41537 

Food  Safety  and  Inspection  Service 

NOTICES 

Meat  and  poultry  inspection: 
Standards  and  Labeling  Division  policy  memoranda 
41512 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Small  purchases;  thresholds  for  requirements.  41506 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Public  Health 

Service 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Family  Support  Administration.  41535 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Crude  oil  overcharges;  supplemental  order,  41530 
Special  refund  procedures;  implementation,  41532 

Historic  Preservation,  Advisory  Council 

NOTICES 

Programmatic  memorandums  of  agreement: 
World  War  II  temporary  buildings,  41512 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
41539,  41540 
(2  documents) 
Organization,  functions,  and  authority  delegations: 
Acting  Manager,  San  Antonio  office;  order  of  succession, 
41539 

Immigration  and  Naturalization  Service 

NOTICES 

Immigration  user  fee;  implementation  of  statutory  provision 
41547 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service; 
Reclamation  Bureau 

International  Trsde  Administration 

NOTICES 

Antidumping; 

Jalousie  and  awning  window  operators  from  EL  Salvador, 
41516 

Stainless  steel  hollow  products  from  Sweden,  41514 

Synthetic  methionine  from  Japan,  41515 

Titanium  sponge  from  USSR,  41516 
Countervailing  duties: 

Jalousie  and  awning  window  operators  from  El  Salvador. 
41520 
Export  privileges;  actions  affecting: 

Wasmoeth,  Hendrick  C,  41523  , 

Applications,  hearings,  determinations,  etc.: 

Cornell  University  Medical  College,  41513 

Johns  Hopkins  University,  41514 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

Grain  shippers;  contract  rate  competitive  impact  report. 
41546  , 

Waybill  data:  release  for  use,  41545 
Railroad  operation,  acquisition,  construction,  etc.: 

CSX  Transportation,  Inc..  41545 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  41546 

Soo  Line  Railroad  Co..  41546 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 
Paxton  Water  Corp.  and  Lee  Hiatt,  41547 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
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Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Nevada,  41542 
Environmental  statements;  availability,  etc.: 

Natural  gas  pipeline  right-of-way  and  dredging  permits 
between  Prudhoe  Bay  and  Anderson  Bay  near 
Valdez,  AK.  41542 
Survey  plat  filings: 

Colorado,  41541 
Withdrawal  and  reservation  of  lands: 

Colorado,  41541 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co..  Inc.,  41557 

Mineral*  Management  Service 

NOTICES 

Outer  Continental  Shelf:  development  operations 
coordination: 
Huffco  Petroleum  Corp.,  41544 

Nationai  Oceanic  and  Atmospheric  Administration 

RULES 

PaciBc  Salmon  Conmiission: 
Fraser  River  sockeye  and  pink  salmon  fisheries,  41509 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
California,  41525 
Permits: 
Endangered  and  threatened  species,  41524 

National  Parte  Service 

NOTICES 

Concession  contract  negotiations: 
Ketchum,  Elizabeth,  general  store,  41544 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc.,  41550 
Committees;  establishment,  renewals,  terminations,  etc.: 
Microelectronic  Information  Processing  Systems  Advisory 
Committee,  41550 
Meetings: 
Computer  and  Computation  Research  Advisory 

Conmiittee,  41549 
Ethics  and  Values  Studies  Advisory  Panel,  41549 
Geography  and  Regional  Science  Advisory  Panel,  41549 
Law  and  Social  Science  Advisory  Panel,  41550 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
Side  Loadable  Warping  Tug  (SLWT  2  and  3),  41477 
USS  ANTIETAM,  41478 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availabihty,  etc.: 

Alabama  Power  Co.,  41550 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  41551 
(2  documents] 


Applications,  hearings,  determinations,  etc.: 
Virginia  Electric  &  Power  Co.,  41552 
Virginia  Electric  &  Power  Co.  et  al.,  41551 

Occupational  Safety  and  Health  Administration 

RULES 

Health  and  safety  standards: 
Cotton  dust;  occupational  exposure;  CFR  correction,  41477 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Adoption  Week,  National  (Proc.  5570),  41471 

Public  Health  Service 

See  also  Food  and  Drug  Administration 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee.  41539 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Valley  Project/American  River  Division,  CA. 
41544 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

41552 
Consolidated  Quotation  and  Consolidated  Tape  Association 

plans;  amendments,  41553 
Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Securities  Trust  Co.,  41555 

National  Association  of  Securities  Dealers,  Inc.,  41555 

Options  Clearing  Corp.,  41556 
Applications,  hearings,  determinations,  etc.: 

Freedom  Investment  Trust,  41552 

SmaH  Business  Administration 

NOTICES 

Meetings;  regional  advisory  councils: 
California,  41557 
West  Virginia,  41557 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Taiwan;  export  performance  requirements  in  automotive 
sector  investigation,  41558 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Maritime  Administration 

Treasury  Department 

NOTICES 

Bonds,  Treasury: 

2016  series,  41558 
Notes,  Treasury: 

D-1996  series,  41558 

T-1989  series,  41558 
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United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Mounted  Oriental  Porcelain,  41558 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  41562 

Part  III 

Environmental  Protection  Agency,  41570 


Reader  Aids 
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in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  ttiis  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 

Prociamations: 

5570 41471 

14  CFR 

39 41473 

15  CFR 

806 41476 

21  CFR 

522 41476 

29  CFR 

1910 41477 

32  CFR 

706  (2  documents) 41477, 

41478 

33  CFR 

117 41478 

165 41479 

34  CFR 

222 41562 

40  CFR 

261  (7  documents) 41480- 

41501 
300 41570 

Proposed  Rules: 

300 41592 

44  CFR 

64 „ 41505 

48  CFR 

505 41506 

513 41506 

519 41506 

552 41506 

50  CFR 

20 41508 

36 41508 

371 41509 


Federal  Register 

Vol.  51,  No.  221 

Monday,  November  17,  1986 


Title  3— 

The  President 
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Presidential  Documents 


Proclamation  5570  of  November  13,  1986 
National  Adoption  Week,  1986 


By  the  President  of  tlie  United  States  of  America 
A  Proclamation 

The  family  is  the  most  important  unit  in  society,  because  belonging  to  a  family 
18  so  important  to  the  individual.  We  all  need  the  love  and  the  nurture  of  a 
tamily.  Children  belong  in  a  family,  where  they  can  be  cared  for  and  taught 
the  moral  values  and  traditions  that  give  order  and  stability  to  our  lives  and  to 
society  as  a  whole.  Many  adults,  who  cannot  have  chUdren  or  who  have  room 
*"*u  ^•,!®'^  foj  more  of  them,  desire  the  special  joy  of  sharing  their  homes 
with  children  who  would  otherwise  have  none.  For  these  families,  adoption 
represents  a  happy  marriage  of  personal  needs  that  serves  society's  larger 
mterests  as  well. 

Despite  the  many  parents  who  want  and  wait  for  children  and  the  perfect  gift 
of  life  adoption  can  represent,  it  has  tended  to  become  the  forgotten  option  in 
America.  Many  Americans,  however,  are  taking  courageous  steps  to  reverse 
this  trend  and  to  promote  public  awareness  of  the  positive  advantages  of 
adophon.  For  mstance.  they  are  making  us  aware  that  today  in  America 
approximately  36,000  children  are  legally  eligible  and  waiting  for  adoption. 
These  duldren  have  special  needs  that  loving  and  generous  people  can  meet, 
borne  of  these  chUdren  are  physically,  mentally,  or  emotionally  handicapped, 
wlule  some  are  older,  or  belong  to  minority  groups,  or  have  brothers  and 
sisters  and  need  to  be  adopted  together.  Through  the  combined  efforts  of 
pubhc  and  private  child  welfare  agencies,  church  and  civic  groups,  adoptive 
parent  and  advocacy  groups,  businesses,  and  the  communications  media, 
loving  famihes  are  being  found  for  these  wonderful  children. 

More  and  more  Americans  are  also  encouraging  adoption  as  the  best  solution 
tOT  smgle  women  facing  crisis  pregnancies.  Thousands  upon  thousands  of 
Amencans  long  for  children  even  as  more  than  4,000  unborn  babies  perish  in 
our  country  each  day  by  abortion.  As  a  people  we  must  do  more  to  give  all  the 
support  we  can.  during  and  after  pregnancy,  to  the  courageous  and  compas- 
sionate mothers  who  choose  adoption  as  a  means  of  giving  their  little  ones  a 
lifetime  of  love  with  a  permanent  family. 

"Nobody  has  ever  measured,  even  poets,  how  much  a  heart  can  hold."  wrote 
Zelda  Fitegerald.  We  do  weU  during  this  Thanksgiving  season  to  remember 
that  the  human  heart  can  hold  a  great  deal  indeed.  Let  us  call  to  mind  the 
children,  both  here  in  the  United  States  and  in  other  countries,  who  need 
families,  and  let  us  honor  our  adoptive  families  and  the  brave  people  whose 
sacrifice  and  selflessness  make  such  families  possible. 

The  Congress,  by  Senate  Joint  Resolution  306.  has  designated  the  week 
beginning  November  23.  1986.  as  "National  Adoption  Week"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  23.  1986,  as 
National  Adoption  Week,  and  I  call  on  all  Americans,  governmental  and 
private  agencies  to  observe  the  week  with  appropriate  ceremonies  and  activi- 
ties. 


41472 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documerits. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Adminiatration 

14CFRPart39 

[Docket  No.  B6>NM-61-AD;  Amdt  39-5467} 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  requires  repetitive  inspections  for 
cracking,  and  repair  as  necessary,  of 
body  frame  structure  and  skin  in  the 
nose  (section  41]  of  the  fuselage  on 
certain  Boeing  Model  747  airplanes.  This 
AD  expands  the  area  to  be  inspected. 
This  action  is  prompted  by  a  recent 
finding  of  numerous  body  frame 
structure  cracks  in  other  parts  of  section 
41  which,  if  allowed  to  progress,  could 
lead  to  sudden  decompression  of  the 
fuselage. 

DATE:  Effective:  December  15, 1986. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  It  may  be  examined  at  the 
FAA,  ^Jo^thwe8t  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Owen  Schrader,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1923. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-«8g6e,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 


Aviation  Regulations  to  include  an 
airworthiness  directive  to  require 
inspection  for  cracking  and  subsequent 
repair,  if  necessary,  was  published  in 
the  Federal  Register  on  July  1, 1986  (51 
FR  23787).  The  comment  period  for  the 
proposal  closed  on  August  22, 1966. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received. 

Comments  were  received  from  the  Air 
Transport  Association  (ATA)  of 
America  on  behalf  of  its  members.  The 
ATA  stated  that  operators  have  been 
denied  an  adequate  comment  period 
because  Revision  3  to  the  Boeing  Service 
Bulletin,  which  the  accomplishment 
instructions  for  paragraphs  C.  through  L 
of  the  Notice  of  Proposed  Rulemaking 
(NPRM)  are  provided,  was  released  29 
days  after  the  issuance  of  the  NPRM. 
This  effectively  reduced  the  total 
comment  period  to  less  than  30  days. 
The  FAA  does  not  concur  that  this  was 
an  inadequate  comment  period.  Revision 
3  to  the  Boeing  Service  Bulletin  did  not 
expand  the  area  to  be  inspected  from 
the  requirements  of  the  Notice.  It  only 
added  inspection  procedures  designed 
to  assist  the  operator  in  performing  the 
required  inspections.  Since  the  AD 
continues  to  allow  FAA  approved 
alternative  procedures,  no  additional 
requirements  are  imposed  by  the 
reference  to  Revision  3  of  die  Boeing 
Service  Bulletin.  The  comment  period  to 
the  NPRM  is  therefore  considered 
adequate. 

The  ATA  and  several  ATA  members 
requested  that  the  effective  date  of  the 
AD  be  delayed  until  repair  kits  for  the 
area  behind  the  flight  engineers  panel 
are  available.  The  maaofacturer  has 
advised  the  FAA  that  the  repair  kits, 
and  Service  Bulletin  instructions,  will 
begin  to  become  available  by  November 
1, 198&  From  a  practical  standpoint,  due 
to  notice  and  publication  procedures, 
the  final  AD  will  not  become  effective 
prior  to  November  1, 1986.  The  comment 
will  thereby  be  accommodated. 

One  ATA  member  requested  that  the 
compliance  period  of  500  landings,  for 
airplanes  with  16,000  landings  or  more, 
be  increased  to  750  landings  to  improve 
scheduling  and  flexibility.  The  FAA 
does  not  concur  with  the 
recommendation.  In  light  of  the  severity 
of  the  hazard  involved,  and  the  time 
needed  to  perform  the  inspections,  the 


FAA  determined  that  die  proposal  for 
500  landings  was  the  shortest 
practicable  compliance  period.  The  FAA 
has  determined  diat  there  have  been  no 
additional  nispection  reports  that  would 
support  this  increase. 

llie  ATA  commented  that  paragraph 
M.  is  not  clear  in  w^at  is  meant  by  "new 
structiu*."  The  FAA  does  not  concur. 
Paragraph  M.  clearly  states  "new 
structure"  without  any  qualifications. 

After  issuing  the  NPRM.  a  repair  and 
inspection  procedure  was  developed  by 
the  maufacturer  that  will  allow  a  10,000 
landings  deferral  of  the  repetitive 
inspections  required  by  this  AD.  This 
deferral  will  apply  to  diose  operators 
who  replace  individual  body  frames, 
and  not  the  adjacent  structure.  This 
deferral  is  conditioned  upon 
accomplishment  of  a  procedure,  defined 
in  new  paragraph  N.,  which  requires 
inspection  and  repair,  if  necessary,  of 
adjacent  structure,  and,  in  the  area  of 
stringer  6  from  body  stations  340  to  520, 
requires  tear  strap  modification  and 
stringer  6  replacement. 

A  new  paragraph  R.  has  been  added 
to  provide  terminating  action  lot  the 
repetitive  inspections  required  for  the 
structure  replaced  and  other  adjacent 
structure. 

One  ATA  member  questioned  the 
difference  between  Boeing  Service 
Bulletin  747-53A2265,  Revision  3.  dated 
July  29, 1986,  diat  allows  inspection  of 
the  right  side  of  the  upper  deck  between 
body  stations  340  to  400  to  be  deferred  if 
the  left  side  had  no  cracking,  and  the 
NPRM  which  requires  inspection  at 
every  other  inspection  cycle  even 
though  the  left  side  had  no  craddng.  The 
member  requested  that  the  FAA  review 
its  justifying  data  in  support  of 
paragraph  O.  to  determine  if  the  AD  can 
be  revised  to  be  consistent  with  the 
service  bulletin. 

Tins  comment  is  incorrect  in  that  the 
service  bulletin  would  permit  deferral 
only  of  the  initial  inspection,  but  would 
require  inspections  thereafter  at  each 
inspection  cycle  as  specified  in 
paragraph  H.  of  the  AD.  A  revision  of 
the  AD  to  conform  to  the  specifications 
of  the  service  bulletin  would  be  beyond 
the  scope  of  the  notice  and,  therefore, 
has  not  been  considered.  The  FAA  will 
review  this  difference  and,  if 
appropriate,  will  consider  future 
rulemaking  to  amend  this  AD. 

The  ATA  commented  that  the 
$5,120,000  cost,  estimated  for  the  first 
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inspection  cycle,  is  an  understatement. 
This  discrepancy  is  due  to  an  early 
inaccurate  labor  estimate  by  the 
manufacturer.  The  current  cost  impact  of 
the  initial  inspection  cycle  is  $12,160,000. 

Another  commenter  requested  that 
FAA  give  special  consideration  to 
certain  high  time  airplanes,  by  providing 
for  an  optional  500  landing  compliance 
threshold  for  paragraphs  D.  and  E.  to 
coincide  with  the  the  inspection 
requirements  of  paragraph  F.  The 
proposed  AD  permits  an  operator  to 
comply  with  paragraphs  D.  and  E.  at  the 
same  time  that  it  complies  with 
paragraph  F. 

This  same  commenter  requested  that 
the  AD  provide  for  repeat  inspections  at 
every  3.500  landings,  if  the  operator 
chooses  to  accomplish  the  paragraphs  D. 
and  E.  inspections  concurrently  with  the 
paragraph  F.  requirements.  The  FAA 
does  not  concur.  The  rate  of  crack 
growth  found  in  this  structure  requires 
that  the  3.000  landing  repetitive 
inspection  interval  be  maintained. 

The  commenter  also  requested  that, 
for  any  location  that  the  frames  are 
replaced,  the  requirements  for  repetitive 
inspections  following  that  replacement 
be  removed.  The  FAA  concurs  and.  as 
discussed  above,  paragraph  N.  has  been 
added  to  clarify  the  inspection 
requirements  when  a  frame  section  is 
replaced. 

The  manufacturer  suggested  adding  a 
borescope  inspection  method  as  an 
optional  procedure  for  complying  with 
paragraph  H.  The  FAA  concurs  and 
paragraph  H.  has  been  revised  to 
include  an  optional  procedure. 

Another  commenter  suggested 
rewording  paragraph  M.  to  ensure  that 
structure  adjacent  to  cracked  and 
repaired  frames  continue  to  be  inspected 
at  3,000  flight  intervals.  The  FAA  does 
not  concur.  Paragraph  M.  only  addresses 
the  case  where  all  structure  in  an  area  is 
new  and  new  structure  need  not  be 
inspected.  As  discussed  above,  adjacent 
structure  is  covered  by  paragraph  N. 

Upon  further  review  of  paragraphs  A. 
and  B.  the  FAA  has  determined  that  the 
inspection  threshold  for  paragraphs  A. 
and  B..  for  airplanes  with  fewer  than 
12,000  landings,  should  be  increased 
from  400  to  1.000  landings.  This  increase 
will  allow  for  inspection  phase-in  with 
paragraph  D.  The  FAA  has  determined 
that  safety  would  not  be  compromised 
by  this  increase. 

As  discussed  above,  the  text  of  the 
AD  has  also  been  revised  to  call  out 
Boeing  Service  Bulletin  747-53A2265. 
Revision  3.  dated  July  29. 1986.  in  places 
where  the  NPRM  referred  to  FAA- 
approved  procedures.  This  does  not 
place  any  additional  burden  on  the 
operators  of  Boeing  Model  747  airplanes 


No.  221  /  Monday.  November  17,  1986  /  Rules  and  Regu 


lations 


since  paragraph  P.  allows  the 
substitution  of  alternate  approved 
procedures. 

A  new  paragraph  S.  has  been  added 
to  provide  operators  with  the  option  of 
accomplishment  of  the  inspection  of 
section  41  in  accordance  with  Boeing 
Service  Bulletin  747-53A2265,  Revision 
3.  dated  July  29. 1986,  or  later FAA- 
approved  revisions,  as  an  acceptable 
equivalent  method  of  compliance  with 
this  AD. 

A  number  of  editorial  changes  have 
been  made  in  the  final  rule  strictly  for 
clarification  purposes. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above. 

In  issuing  the  NPRM,  Docket  86-NM- 
61-AD,  the  FAA  intended  to  be 
consistent  with  the  inspection, 
modification,  and  compliance  time 
provisions  of  Boeing  Service  Bulletin 
747-53A2265.  Revision  3.  which  was  still 
being  developed  by  the  manufacturer  at 
that  time.  Followrtng  the  issuance  of  the 
NPRM.  the  manufacturer  issued 
Revision  3  to  the  service  bulletin; 
however,  it  contained  additional 
information  which  recommended  more 
frequent  inspections  and  repair 
procedures  for  certain  areas,  than  was 
proposed  in  the  NPRM.  Although  the 
intent  of  the  FAA  is  to  make  the 
requirements  of  ttiis  final  rule  consistent 
with  the  recommendations  of  the  service 
bulletin,  it  would  be  inappropriate  to 
revise  the  final  rule  so  as  to  increase  the 
burden  of  compliance,  since  by  doing  so 
would  expand  the  scope  of  the  proposal 
without  allowing  appropriate  time  for 
public  comment.  The  FAA.  therefore,  is 
considering  future  rulemaking  to  amend 
this  AD  to  make  its  requirements 
consistent  with  the  inspection, 
modification,  and  compliance  provisions 
of  Revision  3  of  the  service  bulletin. 

It  is  estimated  that  160  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
It  will  take  approximately  1.900 
manhours  per  airplane  to  accomplish  the 
required  actions.  (This  number  has  been 
determined  by  averaging  the  number  of 
manhours  required  to  accomplish  the  5 
levels  of  imspection:  Ranging  from  3,600 
manhours  per  airplane  for  the  inspection 
required  at  19.000  cycles,  to  66  manhours 
per  airplane  for  the  inspection  required 
at  8,000  cycles.)  The  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  cost  impact  of  this  AD  to 
U.S.  operators  is  estimated  to  be 
$12,160,000  for  the  initial  inspection 
cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 


is  not  considered  to  be  major  under 
Executive  Order  12261  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  2B.  1979);  and  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  signi^cant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Boeing 
Model  747  airplanes  ere  operated  by 
small  entities.  A  final  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amoidment 

PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13   I  Amended] 

2.  By  superseding  AD  T86-03-51. 
Amdt.  39-5297  (51  FR  16155;  May  1. 
1986);  as  follows: 

Boeing:  Applies  to  Model  747  series  airplanes 
listed  in  Boeing  Alert  Service  Bulletin 
747-53A2265,  Revision  2,  dated  May  8. 
1986,  certificated  in  any  category.  To 
detect  cracking  of  forward  fuselage 
(Section  41)  interna!  and  external 
structure,  accomplish  the  following, 
unless  already  accomplished: 

A.  For  airplanes,  line  {lumbers  1  through  87, 
perform  a  visual  or  X-ray  inspection  for 
cracking  of  the  body  fratne  structure  and 
skins  from  body  stations  360  through  380  from 
stringer  23  to  the  main  deck  floor,  both  left 
and  right,  in  accordance  with  Boeing  Service 
Bulletin  747-53A2265.  Revision  2.  dated  May 
8, 1986,  or  later  FAA-approved  revisions,  in 
accordance  with  the  schedule  described  in 
paragraph  B.,  below. 

B.  For  airplanes,  line  numbers  88  through 
603.  perform  a  visual  or  X-ray  inspection  for 
cracking  of  the  body  frame  structure  and 
skins  in  the  following  areas:  on  the  main  deck 
between  body  stations  240  and  400  from 
stringer  23  to  the  floor,  both  left  and  right; 
between  body  stations  200  and  240  from 
stringer  13A  to  14E,  both  left  and  right;  and  at 
the  body  station  360  frame  web  at  stringer  3l„ 
in  accordance  with  Boeing  Service  Bulletin 
747-53A2265.  Revision  2,  dated  May  8, 1986. 
or  later  FAA-approved  revisions,  in 
accordance  with  the  following  schedule: 

1.  On  airplanes  that  have  accumulated 
more  than  14.000  landings  as  of  the  effective 
date,of  this  AD,  inspect  within  100  landings 
after  the  effective  date  of  this  AD. 
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2.  On  airplanes  that  have  accumulated 
12.000  to  14,000  landings  as  of  the  eR^ve 
date  of  this  AD,  inspect  within  200  landings 
after  the  effective  data  of  this  AD. 

3.  On  airplanes  that  have  accumulated 
fewer  than  12,000  landings  as  of  the  effective 
date  of  this  AD.  inspect  within  1.000  landings 
after  the  effective  date  of  this  AD,  or  prior  to 
the  accumulation  of  10.000  landings, 
whichever  occurs  later. 

Note. — Paragraphs  A.  and  B.  are  part  of 
telegraphic  AD  T86-03-S1,  effective  May  19, 
1986.  AD  T8&-03-51  is  superseded  by  this  AD. 

C.  For  airplanes,  line  numbers  88  through 
603,  within  the  next  600  landings  after  the 
effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  8,000  landings,  whichever 
occurs  later,  perform  a  visual  or  X-ray 
inspection,  for  cracking,  in  accordance  with 
Boeing  Service  Bulletin  747-53A2265. 
Revision  3,  dated  July  29, 1986.  or  later  FAA- 
approved  revisions,  of  the  body  frame 
structure  and  adjacent  skin  in  the  following 
areas:  the  lower  forward  comer  of  the 
overhead  escape  hatch,  body  station  360  at 
stringer  3L:  and  both  sides  of  the  airplane 
below  the  window  belt  and  above  the  main 
deck  floor  (stringer  22  to  stringer  26)  from 
body  stations  300  through  320. 

D.  Except  as  provided  in  paragraph  O., 
below,  for  airplanes,  line  numbers  1  through 
603,  within  the  next  1,000  landings  after  the 
effective  date  of  this  AD.  or  prior  to  the 
accumulation  of  10,000  landings,  whichever 
occurs  later,  perform  the  following  visual  or 
X-ray  inspections  for  cracking,  in  accordance 
with  Boeing  Service  Bulletin  747-53A2285, 
Revision  3,  dated  July  29, 1986,  or  later  FAA- 
approved  revisions: 

1.  Inspect  body  frames  and  adjacent  skin  in 
the  following  areas:  on  both  sides  of  the 
airplane  from  body  station  200  through  240 
between  stringers  13A  and  14E.  at  body 
station  240  between  stringers  6  and  13A,  from 
body  station  240  through  400  between 
stringers  22  and  26,  and  from  body  station  500 
through  520  between  stringers  30  and  34;  and 
on  the  left  side  of  the  airplane  at  body  station 
360  at  stringer  3L 

2.  Inspect  body  frames  and  floor  beams  at 
frame  to  floor  beam  attach  location,  and  the 
adjacent  skin  on  both  sides  of  the  airplane  in 
the  area  of  body  station  330  between 
stringers  11  and  14  on  both  sides  of  the 
airplane. 

3.  Inspect  body  frames,  adjacent  skin,  and 
tear  straps  on  both  sides  of  the  airplane  in 
the  area  from  body  station  360  through  420 
between  stringers  4  and  lOA. 

4.  Inspect:  (a)  Body  frames  and  adjacent 
skin,  (bj  sills,  intercostals,  and  stringers,  (c) 
floor  beams  within  3  inches  of  frames,  and  (d) 
skin  and  skin  splices  (internal  and  external 
general  visual  inspection  with  detailed 
external  visual  inspection  at  door  cutout 
comers  and  body  station  417,  460  and  480)  on 
both  sides  of  the  airplane  from  body  station 
400  through  520  between  upper  deck  floor  and 
stringer  30. 

E.  Except  as  provided  in  paragraph  O., 
below,  for  airplanes,  line  numbers  1  through 
603,  within  the  next  1,000  landings  after  the 
effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  13.000  landings,  whichever 
occurs  later,  perform  the  following  visual  or 


X-ray  inspections  for  cracking,  in  accordance 
with  Boeing  Service  Bulletin  747-53A2265. 
Revision  3,  dated  July  29. 1986,  or  later  FAA- 
approved  revisions. 

1.  Inspect  body  frame  structure,  adjacent 
skin,  tear  straps,  and  sills  on  both  sides  of  the 
aiiplane  in  the  area  from  body  station  340 
through  400  between  stringer  0  and  the  upper 
deck  floor. 

2.  Inspect  body  frames,  adjacent  skin,  and 
tear  straps  on  both  sides  of  the  airplane  in 
the  area  from  body  station  400  through  520 
between  stringer  6  and  the  upper  deck  floor. 

3.  Perform  the  inspections  defined  in 
paragraph  D.,  above. 

F.  Except  as  provided  in  paragraph  O., 
below,  for  airplanes,  line  numbers  1  through 
603.  within  the  next  SCO  landings  after  the 
effective  date  of  this  AD.  or  prior  to  the 
accumulation  of  16.000  landings,  whichever 
occurs  later,  perform  the  following  visual  or 
X-ray  inspections  for  cracking  of  the  body 
frames  and  adjacent  skin  in  the  following 
areas  on  both  sides  of  the  airplane,  in 
accordance  with  Boeing  Service  Bulletin  747- 
53A2265,  Revision  3,  dated  July  29. 1986,  or 
later  FAA  approved  revisions: 

— From  body  stations  200  through  220 

between  stringers  0  and  13A; 
— ^From  body  stations  220  through  240 

between  stringers  0  and  6; 
— ^From  body  stations  240  through  400 

between  stringers  14  and  19; 
— From  body  stations  240  through  400 

between  stringers  28  and  34; 
— From  body  stations  400  through  480 

between  stringers  30  and  34; 
— From  body  stations  320  through  340 

between  stringer  0  and  cabin  window 

upper  sill; 
—From  body  stations  400  through  520 

between  stringer  0  and  6: 
—At  body  stations  240  between  stringers  34L 

and  34R  in  belly  area;  and 
— At  body  station  320  between  stringer  34  to 

nose  wheel  well. 

G.  Except  as  provided  in  paragraph  O., 
below,  for  airplanes,  line  nimibers  1  through 
603,  within  the  next  500  landings  after  the 
effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  19,000  landings,  whichever 
occurs  later,  perform  visual  or  X-ray 
inspection,  in  accordance  with  Boeing 
Service  Bulletin  747-53A22e5.  Revision  3, 
dated  July  29, 1986,  or  later  FAA-approved 
revisions,  for  cracking  of  the  body  frames  and 
adjacent  skin  ftt)m  body  station  140  through 
520  that  are  not  identified  in  paragraphs  D., 
E.,  and  F.,  above. 

H.  Repeat  the  inspections  required  by 
paragraphs  D.,  E.,  F..  and  G.,  above,  at  the 
following  intervals: 

1.  If  the  immediately  prior  inspection  was 
accomplished  using  visual  methods,  including 
borescope  inspection  methods  described  in 
Boeing  Service  Bulletin  747-53A2285, 
Revision  3,  dated  July  29, 1988,  or  later  FAA- 
approved  revision,  perform  the  next 
inspection  within  the  next  3,000  landings. 

2.  If  the  immediately  prior  inspection  was 
accomplished  using  X-ray  methods,  perform 
the  next  inspection  within  the  next  1,500 
landings. 

I.  If  X-ray  results  give  indications  of 
cracking,  visually  inspect  the  structure  to 


determine  the  full  extent  of  frame  cracking  in 
accordance  with  the  following  schedule: 

1.  Prior  to  further  fli^t  for  all  findings  that 
indicate  possible  skin  cracking,  cracks 
exceeding  the  Hmits  of  Boeing  Service 
Bulletin  747-S3A2265,  Revision  2.  dated  May 
8, 1986,  in  one  or  more  frames,  or  cracking  in 
two  or  more  adjacent  frames. 

2.  Within  150  landings  for  all  findings  that 
indicate  partial  severance  of  one  frame  not 
exceeding  the  limits  of  Boeing  Service 
Bulletin  747-53A2285.  Revision  2.  dated  May 
8, 1986.  provided  no  adjacent  skin  cracking  or 
adjacent  frame  cracking  is  found. 

J.  If  any  cracking  is  found  by  visual 
inspection,  repair  in  accordance  with  FAA- 
approved  procedures  prior  to  further  flight, 
unless  cracking  does  not  exceed  the  limits  of 
the  provisions  of  Section  IQ.  Paragraph  G..  of 
Boeing  Service  Bulletin  747-53A226S, 
Revision  2,  dated  May  8, 1986,  or  later  FAA- 
approved  revision. 

K.  For  the  purpose  of  complying  with  this 
AD.  the  number  of  landings  may  be 
determined  to  equal  the  number  of 
pressurization  cycles  where  the  cabin 
pressure  was  greater  than  2.0  PSL 

L  For  Model  747SR  airplanes  only,  based 
on  continued  mixed  operation  of  lower  cabin 
differentials,  the  initial  inspection  thresholds 
and  the  repetitive  inspection  intervals 
specified  in  this  AD  may  be  multiplied  by  a 
1.2  adjustment  factor. 

M.  For  structure  which  has  been  replaced 
with  new  structure  during  previous  airplane 
modification/repair,  the  inspection 
requirements  above  date  from  the  time  of 
replacement  of  that  structure. 

N.  The  requirement  for  the  repetitive 
inspections  of  existing  structure  (skin, 
stringers,  clips,  shear  ties,  etc.)  adjacent  to 
any  new  body  frame  may  be  deferred  for 
10,000  landings,  provided  the  adjacent 
structure  was  inspected  and  all  cracks  were 
repaired  when  the  new  frame  was  installed. 
The  inspection  requirements  above  date  from 
the  time  of  replacement  of  the  frame. 

In  the  area  of  stringer  6.  from  body  stations 
340  to  520,  this  deferral  is  contingent  upon 
also  accomplishing  the  following: 

1.  Tear  strap  modification  at  body  stations 
360  to  500,  both  left  and  right  sides,  in 
accordance  with  FAA  approved  procedures. 
(Tear  strap  modification  is  not  required  at 
body  stations  380  to  440  on  the  right  hand 
side  for  airplanes  with  right  hand  side  crew 
service  doors,  and  body  stations  380  to  440  on 
the  left  hand  side  for  airplanes  with  left  hand 
side  crew  service  doors.) 

2.  Replace  stringer  S-6  at  body  stations  340 
to  400.  both  left  and  right  sides.  (Stringer 
replacement  is  not  required  at  body  stations 
390  to  400  at  crew  service  door  locations.) 

Note. — For  example:  The  original  threshold 
was  13,000  landings.  The  frame  segment  is 
replaced  at  14,000  landings  with  a  new  frame 
segment.  The  next  inspection  threshold  will 
be  10.000  landings  after  replacement.  This 
will  be  followed  by  the  resumption  of  the 
repetitive  inspections  at  intervals  of  1.500  or 
3.000  landings. 

O.  Upper  deck  right  side  inspection  from 
body  stations  340  to  400  need  be 
accomplished  only  if:  (1)  Any  cracking  is 
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found,  or  if  any  cracking  was  previously 
repaired,  on  upper  deck  left  side  from  body 
station  340  to  400,  excluding  any  body  station 
360  frame  web  cracking  at  left  stringer  3 
adjacent  to  the  crew  escape  hatch  lower 
forward  corner  (2)  if  left  side  structure  was 
previously  replaced  or  modified:  or  (3)  if.  at 
the  last  inspection  of  the  left  side,  the 
inspection  was  deferred  on  the  right  side. 

P.  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Q.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

R.  Installation  of  new  and  improved  body 
frame  structure  in  accordance  with  FAA- 
approved  procedures  is  terminating  action  for 
the  repetitive  inspections  required  by  this  AD 
for  the  structure  replaced  and  other  adjacent 
structure. 

S.  An  acceptable  equivalent  method  of 
compliance  with  this  AD  is  the 
accomplishment  of  the  inspections  of  section 
41  in  accordance  with  the  instructions  and 
compliance  schedule  of  Boeing  Service 
Bulletin  747-53A2265,  Revision  3,  dated  July 
29. 1986.  or  later  FAA-approved  revisions. 

This  supersedes  AD  T86-03-51, 
Amendment  39-5297  (51  FR  16155;  May 
1. 1986).  issued  February  16, 1986. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washington, 

This  amendment  becomes  effective 
December  15, 1986. 

Issued  in  Seattle.  Washington,  on 
November  5. 1986. 
Wayne ).  Barlow. 

Director.  Northwest  Mountain  Region. 
|FR  Doc.  86-25803  Filed  11-14-86;  8:45  am| 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15  CFR  Part  806 
[Docket  No.  61094-6194] 

0MB  Control  Number  Assigned 
Pursuant  to  the  Paperwork  Reduction 
Act 

agency:  Bureau  of  Economic  Analysis. 
Commerce. 


ACTION:  Final  rule,  technical 
amendment. 

SUMMARY:  The  Bureau  of  Economic 
Analysis  is  issuing  this  final  rule  to 
amend  15  CFR  80ftl8  to  display  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  Control  Number 
assigned  pursuant  to  the  Paperwork 
Reduction  Act. 

EFFECTIVE  DATE:  November  17. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Russell,  (202)  377-5161. 

SUPPLEMENTARY  INFORMATION:  On  July 
26, 1984  OMB  approved  the  information 
collection  request  for  the  annual  survey 
of  U.S.  Direct  Investment  Abroad  (OMB 
Control  No.  0608-0053)  to  be  published 
at  15  CFR  806.14  (49  FR  30058). 

This  OMB  Control  Number  is  being 
added  to  §  806.18  to  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act. 

Because  this  amendment  relates  to 
agency  organization  and  management,  it 
is  not  a  "rule"  within  the  meaning  of 
section  1(a)  of  E.0, 12291  and 
accordingly  is  not  subject  to  the 
requirements  of  thht  order  nor  is  it 
subject  to  the  Administrative  Procedure 
Act  (APA)  requirements  of  notice  and 
opportunity  for  comment  and  delayed 
effective  date.  Because  a  notice  of 
proposed  rulemaking  is  not  required  by 
the  APA  or  any  other  law,  this  final  rule 
is  not  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  15  CFR  Part  806 

Economic  statistics.  Foreign 
investment  in  the  United  States, 
Reporting  and  recordkeeping 
requirements,  United  States  investments 
abroad.  j 

Dated:  October  24, 1986. 

Allan  H.  Young, 

Deputy  Director  Bureau  of  Economic 
Analysis.  I 

PART  806— [AMENDED] 

15  CFR  Part  806  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  806  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  Sec.  301,  22  U.S.C.  sec. 
3101-3108  and  E.O  11961,  as  amended. 

§  806.18    [Amended] 

2.  In  §  806.18(b)  add  the  current  OMB 
Control  Number  0608-0053  to  the 
present  list.  | 

\VR  Doc.  86-25809  Filed  11-14-86:  8:45  am] 
BILLING  COOE  SSKMM-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 
21  CFR  Part  522 


Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Pyrilamine  Maleate 
Injection 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Anthony 
Products  Co.,  providing  for  use  of 
pyrilamine  maleate  injection  as  an 
antihistamine  in  horses. 
EFFECTIVE  DATE:  November  17, 1986, 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3420, 
SUPPLEMENTARY  INFORMATION:  Anthony 
Products  Co,.  5600  Peck  Rd..  Arcadia. 
CA  91006.  is  sponsor  of  NADA  138-405 
for  pyrilamine  maleate  injection.  The 
drug  is  an  antihistamine  for  use  in 
horses.  The  application  is  approved  and 
the  regulations  are  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514,ll(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm,  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20657,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday, 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
522  is  amended  as  follows: 
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PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

2.  Section  522.2063  is  amended  by 
revising  paragraph  (b),  redesignating 
paragraph  (c)(2)  as  (c)(2)(i).  and  adding 
new  paragraph  (c)(2)(ii)  to  read  as 
follows: 

§522.2063    Pyrilwnin*  malMrt*  inicetion. 

(b)  Sponsors.  See  Nos.  000845  and 
011519  in  §  510.600(c)  of  this  chapter  for 
uses  in  paragraph  (c)(2](i)  of  this  section; 
see  No.  000864  in  \  510.600(c)  of  this 
chapter  for  uses  in  paragraph  (c)(2)(ii)  of 
this  section. 

(c)  *  *  * 
(2)(i)  *  *  • 

(ii)  It  is  administered  intravenously. 
Intravenous  injections  must  be  given 
slowly  to  avoid  symptoms  of 
overdosage.  Dosage  may  be  repeated 
every  6  to  12  hours  if  necessary.  Horses, 
40  to  60  milligrams  per  100  poimds  body 
weight;  foals,  20  milligrams  per  100 
pounds  body  weight.* 
***** 

Dated:  November  5, 1986. 

Gerald  B.  Guest, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  86-25814  Filed  11-14-46:  8:45  am] 

MLUNO  CODE  4160-01-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminiatration 

29  CFR  Part  1910 

Occupational  Safety  and  Health 
Standards;  Air  Contaminants;  Cotton 
Dust 

CFR  Correction 

S  1910.1000    [Corraetad] 
In  29  CFR  1910.1000,  Table  Z-1,  in  the 


Code  of  Federal  Regulations  volume 
Parts  1900-1910.  revised  as  of  ]uly  1, 
1986,  on  page  656,  the  entry  for  cotton 
dust  (raw)  should  read  as  follows: 


Substance 


p/m* 


mg/M* 


Cotton  dusi  (nw).. 


'  These  conditions  are  NAS/NRC  reviewed  and 
deemed  effective.  Applications  for  these  uses  need 
not  include  effectiveness  data  as  specified  by 
S  514.111  of  this  chapter,  but  may  require 
bioequivalency  and  safety  information. 


■Parts  o«  vapor  or  gas  par  miMon  parts  o<  conlwnnalad 
air  by  volume  at  25  *C.  and  760  mm.  Hg.  pressure. 
>  Approamate  mMgrams  ol  parbculale  per  cube  meter  of 


*TNs  8  hour  lime  weighted  average  is  kx  respirable  dust 
as  measured  by  a  vartcal  akilrialor  coHon  duet  sampler  or 
equiveler4  inetumsnt  This  lime  meighted  average  vpkes  to 
Itw  cotton  waste  prooseing  operations  ol  wasle  recydmg 
(sorting,  blending,  daaning.  and  wMoiMna)  and  gameUing. 

The  entry  appeared  correctly  when  it 
was  originally  published  in  the  Federal 
Register  on  December  13, 1985  at  50  FR 
51173. 

BHXHMCOOC  ISOS-O-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certificationa  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DoD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certiflcations  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  Side  Loadable  Warping 
Tugs  SLWT-2  and  SLWT-3  are  vessels 
of  the  Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS  without 
interfering  with  their  special  functions 
as  naval  warping  tugs.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 

EFFECTIVE  DATE:  October  28, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  Turner.  JAGC,  U.S.  Navy, 


Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certifled  that  Side  Loadable 
Warping  Tugs  SLWT-2  and  SLWT-3  are 
vessels  of  the  Navy  which,  due  to  their 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS, 
Rule  21(a),  pertaining  to  the  centerline 
location  of  the  masthead  lights,  and 
Annex  I,  section  3(b),  pertaining  to  the 
location  of  the  sidelights,  without 
interfering  with  their  special  function  as 
Navy  ships.  The  Secretary  of  the  Navy 
has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  these  vessels  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ships' 
ability  to  perform  their  mihtary 
functions. 

List  of  Subjects  in  31  CFR  Part  706 

Marine  safety,  Navigation  (water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§706.2    (Amended] 

1.  Table  Two  of  S  706.2  is  amended  by 
adding  the  following  vessels: 


I 
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Vessel  No. 

IMasthead 

lights, 
distance  to 
stbdolkeei 

to  motors; 

Rule  21(a) 

Forward 
anchor  light. 

distance 

below  flight 

dkm 

meters; 
2^).  Annex 

Forward 
anchor  light, 
number  of; 
Rute  30(aHi) 

AFT  anchor 

light, 

detance 

betow  flight 

dk  m 

meters; 

Rule  21(e), 

Rule 

30(a)(ii) 

AFTanctw 

number  ol 

Rule 

30(a)(H) 

Sde  lights. 

dntance 

below  flight 

dk  in 

meters; 
2(g),  Annex 

Sidelights, 

dMtance 
»on»ard  of 

forward 
masthead 

light  in 
meters,  3(b) 

Annex  1 

Side  lights. 
distance 
inboard  of 
ship's  sides 
m  meters; 
3(b)  Annex 
1 

SLWT  2 

162 
162 

3  93 
393 

SLWT  3 

•  Port  s«Je*ght  onty. 

Dated:  October  28, 1986. 
Approved: 
lolm  Lehman, 
Secretary  of  the  Navy. 
(FR  Doc  86-25850  Filed  11-14-86;  8:45  am] 

BIU£0  CODE  MIO-AE-M 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy.  DoD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  ANTIETAM  (CXJ 
54)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  cruiser.  The 
intended  effect  of  this  rule  is  to  warn 


mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  October  28, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.  C.  Turner,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  ANTIETAM  (CG  54)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
1.  section  3(a),  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  and  Annex 
I,  section  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights.  Full 
compliance  with  the  above-mentioned 
72  COLREGS  rule  would  interfere  with 
the  special  function  and  purpose  of  the 
vessel.  The  Secretary  of  the  Navy  has 


also  certified  that  the  above-mentioned 
light  is  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  fmdings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water), 
Vessels. 

PART  706— [ AMENDED] 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1603. 

§706.2    [Atnendcdl 

1.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


USS  ANTIETAM . 


Number 


CG54 


Forward 

masthead 

light  less 

than  the 

required 

height 

above  hul. 

Annex  I, 

sec.  2(aKi) 


Aft 

maethead 

ligMless 

than  4  5 

meters 

Itxive 

forward 

masthead 

light  Annex 

I.  sec. 

2(a)(ii) 


Masthead 
lights  not 
over  all 
other  Nghts 
and 
obstruc- 
tions. 
Annex  I. 
sec.  2(f) 


Vertical 
separation 

of 
masthead 
lights  used 

when 
towing  less 

than 

raqured  by 

Annex  I, 

sac.  2(a)(i) 


Aft 

mastfiead 

lights  not 

visible  over 

forward  light 

1,000 

meters 

ahead  o< 

ship  m  aH 


degrees  of 
tnm  Annex 
I,  sec.  2(b) 


Forward 
masthead 
light  not  m 

forward 
quarter  of 
ship.  Annex 
I.  mc.  3<a) 


AKaf 

masthead 

light  less 

man  Vt 

skip's  ler>gth 

aft  of 

forwwd 

masthead 

hQht.  Annex 

I.  sec.  (3)(a) 


Percentage 
horizontal 

separation 
attvned 


36 


Dated:  October  28, 1986. 
Approved: 
Jolm  t-g>ii|Yi^||^ 

Secretary  of  the  Na  vy. 

(FR  Coc.  86-25851  Filed  11-14-86;  8:45  am] 

MIXING  CODE  3S10-AE-II 


DEPARTIMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD5-86-024] 

Temporary  Drawt>ridge  Operation 
Regulations;  Bridge  Across  Atlantic 
Intracoastal  Watenway,  Bogue  Sound, 
at  Atlantic  Beach,  NC 

agency:  Coast  Guard,  DOT. 


ACTION:  Temporary  rule  with  request  for 
conunents. 

summary:  At  the  request  of  the  North 
Carolina  Department  of  Transportation 
the  Coast  Guard  is  issuing  temporary 
regulations  for  the  drawbridge  across 
the  Atlantic  Intracoastal  Waterway  at 
mile  206.7.  Bogue  Sound,  at  Atlantic 
Beach,  North  Carolina,  to  provide  hourly 
openings  from  7  a.m.  to  7  p.m.  for 
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pleasure  craft  during  construction  of  an 
adjacent  fixed  bridge.  Public  comments 
on  the  temporary  rule  are  requested.  The 
temporary  rule  may  be  amended  based 
on  those  comments. 

DATES:  This  temporary  regulation 
becomes  effective  on  October  27, 1986.  It 
terminates  on  March  14, 1987. 
Comments  must  be  received  on  or 
before  November  21, 1986. 

ADDRESSES:  Comments  may  be  mailed 
to:  Commander  (oan).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004. 
Comments  will  also  be  available  for 
inspection  and  copying  at  Room  609  of 
the  above  address.  Normal  office  hours 
are  between  8:00  a.m.  and  4:30  p.m. 
Monday  through  Friday  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  District,  telephone 
number  (804)  396-6222. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  reduce  the  highway  traffic 
congestion  in  the  vicinity  of  the  bridge 
across  the  Atlantic  Intracoastal 
Waterway,  Bogue  Sound,  at  Atlantic 
Beach,  North  Carolina,  during 
construction  of  an  adjacent  fixed  bridge. 
The  North  Carolina  Department  of 
Transportation  did  not  request  the 
issuance  of  these  temporary  regulations 
until  October  10, 1986. 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifying  the  bridge, 
and  give  reasons  for  concurrence  with 
or  any  recommended  change  in  the 
temporary  rule. 

The  Commander,  Fifth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
whether  the  temporary  rules  should  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  project  officer,  and  CDR  Robert 
J.  Reining,  project  attorney. 

Discussion  of  Temporary  Rule 

At  the  request  of  North  Carolina 


Department  of  Transportation  the  Coast 
Guard  is  issuing  temporary  regulations 
for  the  drawbridge  across  the  Atlantic 
Intracoastal  Waterway  at  mile  206.7, 
Bogue  Sound,  at  Atlantic  Beach,  North 
Carolina,  to  provide  hourly  openings 
from  7  a.m.  to  7  p.m.  for  pleasure  craft 
during  construction  of  an  adjacent  fixed 
bridge. 

The  project  contractor  for  the  North 
Carolina  Department  of  Transportation, 
owner  of  the  bridge,  is  reconstructing 
the  existing  approaches  to  the 
drawbridge  to  tie  them  into  the  new 
fixed  bridge.  This  work  has  necessitated 
the  closure  of  two  traffic  lanes  of  the 
four  lane  roadway.  Massive  highway 
traffic  jams  have  resulted  from  the  lane 
closures.  Random,  uncontrolled 
openings  of  the  drawbridge  have 
aggravated  the  situation. 

This  drawbridge  currently  is  required 
to  open  on  signal  from  October  16 
through  March  14.  Implementation  of  the 
hourly  opening  schedule  will  alleviate 
some  of  the  hardship  on  area  motorists, 
while  providing  for  the  reasonable 
needs  of  navigation. 

Economic  Assessment  and  Certification 

These  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  the  temporary 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  The  temporary  regulations 
will  only  impede  the  passage  of 
recreational  vessels.  The  bridge  will 
continue  to  open  on  signal  for 
commercial  vessels,  public  vessels,  and 
any  vessel  in  an  emergency. 

Since  the  economic  impact  of  these 
temporary  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations  is  temporarily  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-01(8). 

2.  Paragraph  (a)  of  S  117.821  is 
temporarily  revised  to  read  as  follows: 

$117,821    Atlantic  intracoastal  Waterway, 
BogiM  Sound  to  WrtghtsvWa  Baach. 

(a)  The  draw  of  the  S58  bridge,  mile 
206.7  at  Atlantic  Beach,  Bogue  Sound 
shall  open  on  signal:  except  that  horn 
October  27, 1986  through  March  14, 1987, 
the  draw  need  be  opened  only  on  the 
hour  from  7  a.m.  to  7  p.m.  for  the 
passage  of  pleasure  craft.  If  a  pleasure 
craft  is  approaching  the  draw  and 
cannot  reach  the  draw  exactly  on  the 
hour,  the  drawtender  may  delay  the 
opening  up  to  10  minutes  past  the  hour 
for  the  passage  of  the  approaching 
vessel  and  any  other  vessels  that  are 
waiting.  Public  vessels  of  the  United 
States,  tugs  with  tows,  commercial 
vessels,  and  any  vessel  in  an  emergency 
involving  danger  to  life  or  property  shall 
be  passed  at  any  time. 
***** 

This  temporary  rule  becomes  effective 
on  October  27, 1986.  It  terminates  on 
March  14, 1987. 

Dated:  October  24, 1986. 

B.F.  HoUingsworth. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District 

(FR  Doc.  86-25863  Filed  11-14-88;  8:45  am] 

MIXING  COOC  4910-14-M 


33  CFR  Part  165 

[COTP  Miami.  FL  Regulation  CCGD7-66-49] 

Safety  Zone  Regulations;  Safe  Hartwr, 
Stock  Island,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  Safety  Zone  around  a 
mock-up  submarine  in  position  24- 
33.25N,  081-44.06W  Safe  Harbor,  Stock 
Island,  FL.  This  Zone  is  needed  to 
protect  swimmers,  pleasure  boaters, 
commercial  vessels  from  safety  hazards 
associated  with  the  submarine  and  film 
crew  vessels.  The  submarine  will  be 
marked  in  accordance  with  Navigation 
Rule  30  as  a  vessel  aground  when 
filming  is  not  in  progress.  A  vessel 
provided  by  the  owner  will  remain  in 
the  area  at  all  times  to  direct  traffic. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  26  November  1986 
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at  00:01  am.  It  tenaiaates  at  12:59  pni  on 
17  December  1986,  or  upon  the 
completion  of  the  work,  whichever 
occurs  first. 

FOn  FURTHER  INFORMATION  CONTACT: 

CW03  P.).  MacDQnakL  c/o 
Conunanding  Officer,  U.S.  Coast  Guard, 
Marine  Safety  Office,  Miami,  FL  33130, 
Tel  (305)  536-^5691. 

SUFMfMBfTARV  mFOinUTION:  A  notice 
of  proposed  rulemaking  wa»  not 
publi^ed  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Registar  pubUcation. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  potential  hazards  to 
the  vessels  transiting  the  area  of 
temporary  underwater  operation  during 
filming. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CW03  P.).  MacDonald,  project  officer 
for  the  Captain  of  the  Port,  and  LCDR  S. 
Fuger,  project  attorney.  Seventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is 
the  temporary  underwater  operations 
during  fihning  of  a  submarine  which  is  a 
possible  hazard  to  navigation.  This 
regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  of  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
use.  igi;  49  CFR  1.48  and  33  CFR  1.05-l(g), 
e.04-6  and  160.5. 

2.  A  new  9  165.T-07-«&-33  is  added  to 
read  as  follows: 

§  165.T-07-86-33  Safety  Zona:  Sutwnarin* 
In  posttion  24-33.05N.  0«1-44i)6W,  adjacwit 
to  Safe  Hartwr,  Stock  Island,  FL. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  The  waters  around  position 
24-33.05N,  081-44.06W  extending  for  a 
clear  radius  of  100  feet  in  any  direction. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  November  26, 


1986.  It  terminates  on  December  17, 
1966. 

(c)  Regulations.  (1)  In  accordance 
with  the  general  regulation  in  Subpart 
165.33  of  this  part,  entry  into  this  Zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port 

Dated:  November  1, 1988. 
C.C.  Martin, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port,  Miami,  Florida. 

[FR  Doc.  8&-25884  Filed  11-14-86;  8:45  am] 

BiLUNO  CODE  4t10-14-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3112-6] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Final  rule  and  notice  of  data 

availability  with  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a  final 
exclusion  for  the  solid  wastes  generated 
at  one  particular  generating  facility  from 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261.31  aad  261.32.  This  action 
responds  to  a  delisting  petition  received 
by  the  Agency  under  40  CFR  260.20  and 
260.22  to  exclude  wastes  on  a 
"generator-specific"  basis  &"om  the 
hazardous  waste  lists.  The  effect  of  this 
action  is  to  exclude  certain  wastes 
generated  at  this  facility  from  listing  as 
hazardous  wastes  under  40  CFR  Part 
261. 

In  addition  to  the  final  conditional 
exclusion,  the  Agency  is  also 
annoimcing  the  availability  of  data 
submitted  in  support  of  the  petition 
granted  by  today's  notice.  These  data 
were  used  in  the  evaluation  of  this 
delisting  petition  and  are  available  in 
the  public  docket  fior  comment. 
EFFECTIVE  DATE:  The  effective  date  of 
this  final  exclusion  is  November  17, 
1986.  EPA  will  accept  public  comments 
on  the  information  and  data  available  in 
the  public  docket  as  it  relates  to  the 
final  exclusion  published  in  this  notice 
until  December  17, 1986. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  in  the  Sub- 
basement.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC,  20460,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 


475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-TEEF-FFFFr . 
The  pubKc  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information,  contact  the 
RCRA/Superfund  HotHne,  toll-ft«e  at 
(800)  424-9346,  or  (202)  382-3000.  For 
technical  information,  contact  Lori 
DeRose.  Office  of  Solid  Waste  (WH- 
563],  U.S.  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington. 
DC  20460.  (202)  382-5096. 

SUPPLEMENTARY  INFORMATION:  On 
March  6, 1986,  EPA  proposed  to  exclude 
specific  wastes  generated  by  several 
facilities,  including  Tennessee 
Electroplating,  located  in  Ripley, 
Tennessee  (see  51  FR  7B27).*  lliis  action 
was  taken  in  response  to  a  petition 
submitted  by  this  company  (pursuant  to 
40  CFR  260.20  and  260.22)  to  exclude  its 
wastes  from  hazardous  waste  control.  In 
their  petition,  this  company  has  argued 
that  certain  of  their  wastes  were  non- 
hazardous  based  upon  the  criteria  for 
which  the  waste  was  listed.  The 
petitioner  has  also  provided  information 
which  has  enabled  the  Agency  to 
determine  whether  any  other  toxicants 
are  present  in  the  waste  at  levels  of 
regulatory  concern.  The  pxupose  of 
today's  actions  is  to  make  final  the 
proposal  and  to  make  our  decision 
effective  immediately.  More  specifically, 
today's  rule  allows  this  facility  to 
manage  its  petitioned  waste  as  non- 
hazardous.  The  exclusion  remains  in 
effect  unless  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e., 
the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  process).'  In  addition,  the 


>  In  the  same  Federal  Regiater  notice,  the  Agency 
also  proposed  to  exclude  specific  wastes  generated 
by  the  following  petitioners:  Chamberlain- 
Featherlite.  Inc.  located  in  Hot  Spring*.  Aricansas 
(see  51  FR  7817):  Falconer  Glass  Industries.  Inc 
located  in  Falconer.  New  Yoric  (see  51  FR  7819); 
Lake  City  Army  Ammunition  Plant,  located  in 
Independence,  Missouri  (see  El  FR  7BZ0):  Loxcreen 
Supply  Co..  located  in  Hayti,  Missouri  (see  51  FR 
7822):  Olin  Corp.,  located  in  Augusta.  Georgia  (see 
51  FR  7824):  SR  of  Tennessee,  kicated  in  Ripley. 
Tennessee  (see  51  FR  7825):  and  Valley  City  Steel 
Co.,  located  in  Valley  City.  Ohio  (see  51  FR  7829). 
The  Agency  has  addressed  ot  will  address  these 
proposed  decisions  in  separate  Federal  Register 
notices. 

'  The  current  exclusion  applies  only  to  the 
process  covered  by  the  original  demonstration.  A 
facility  may  file  a  new  petitiai  if  it  alters  its 
process.  The  facility  must  treat  its  waste  as 
hazardous,  however  until  a  i|ew  exclusion  is 
granted.  | 
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generator  stiU  is  obligated  to  determine 
whether  these  wastes  exhibit  any  of  the 
characteristics  of  hazardous  wast& 

The  Agoicy  notes  that  the  petitioner 
granted  a  final  exclusion  in  today's 
Fedard  Re^ater  has  been  revieived  for 
both  the  listed  and  non-Hsted  criteria. 
As  required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  the  Agency 
evaluated  the  waste  for  the  listed 
constituents  of  conc«ii  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
The  petitioner  has  demonstrated  through 
submission  of  raw  materials  data.  EP 
toxicity  test  data  for  all  EP  toxic  metals, 
and  test  data  on  the  four  hazardous 
waste  characteristics  that  their  wastes 
do  not  exhibit  any  of  the  hazardous 
waste  characteristics,  and  do  not 
contain  any  other  toxicants  at  levels  of 
regulatory  concern. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  any  States  which 
had  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
under  the  new  provisions.'  To  date  only 
one  State  (Georgia)  has  received 
approval  for  their  delisting  program.  The 
final  exclusion  granted  today,  therefore, 
is  issued  under  the  Federal  program. 
States,  however,  can  still  decide 
whether  to  exclude  these  wastes  under 
their  State  (non-RCRA)  program.  Since  a 
petitioner's  waste  may  be  regulated  by  a 
dual  system  [i.e.,  both  Federal  (RCRA) 
and  State  (non-RCRA)  programs),  this 
petitioner  is  urged  to  contact  its  State 
regulatory  authority  to  determine  the 
current  status  of  its  wastes  under  State 
law. 


*  RCRA  Reauthorizatioo  Statutory  Inteiprelatioti 
*4:  Effect  of  Hazardou*  and  Solid  Waste 
Amendments  of  196*  on  State  Delisting  Decisions. 
May  le.  1985.  )acl(  W.  McGraw.  Acting  Assistant 
Adninistrstor  for  the  OBicp  of  Solid  Waste 
Emergency  Response. 


The  excfaision  made  final  here 
involves  the  following  petitioner: 

Tennessee  Electroplating,  Ripley. 
Tennessee. 

I.  Tennessee  Electroplating 

A.  Proposed  Exclusion 

Tennessee  Electroplating  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  (filter 
press  and  impoundment  sludges)  from 
EPA  Hazardous  Waste  No.  F006,  based 
on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by 
Tennessee  Electroplating  substantiate 
their  claim  that  the  hsted  constituents  of 
concern,  although  present,  are 
essentially  present  in  an  immobile  form. 
Furthomore.  additional  data  provided 
by  Tennessee  Electroplating  indicate 
that  no  other  hazardous  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern,  and  that  the  waste 
does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
51  FR  7827-7829,  March  6, 1988,  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  Tennessee 
Electroplating  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
a  single  commenter  regarding  its 
decision  to  grant  an  exclusion  to 
Tennessee  Electroplating  for  the  waste 
identified  in  the  petition.  The  commenter 
questioned  the  Agency's  use  of  the 
extraction  procedure  to  evaluate  the 
potential  mobility  of  constituents  in  the 
waste.  Other  factors  which  could 
increase  metal  mobility  were  cited,  such 
as  low  pH  or  dielating  agents  in  a 
sanitary  landfill.  The  Agency's  approach 
assutmes  a  reasonable  worst  case 
scenario  in  an  unlined  mimicipal  landfill 
for  the  VHS  model.  Such  a  modeling 
scenario  is  conservative  in  that 
mechartisms  that  may  limit  constituent 
concentrations  in  ground  water,  e.g., 
attenuation,  are  assumed  not  to  enter 
into  the  scenario.  The  Agency  believes 
that  our  reasonable  worst-case  model  is 
consistent,  and  in  the  case  of  Tennessee 
Electroplating  the  Agency  believes  that 
use  of  this  reasonable  worst-case  model 
is  sufficient  to  evaluate  potential 
impacts  on  hiMnan  health  and  the 
enviromnent.  No  evidence  has  been 
presented  to  the  Agency  to  indicate  the 
presence  of  low  pH  or  cdielating  agents 
at  the  Tennessee  Electroplating  site,  or 
to  otherwise  show  diat  the  Agency's 
reasonable  worst-case  scenario  would 
not  be  sufficiently  rigorous  to  properly 
evaluate  Tennessee  Electroplating's 
waste. 


In  order  to  model  specific  chemical 
interactions  (such  as  those  diseussed  by 
the  commenter).  stte-specific  data  for  a 
particular  landfill  would  be  necessary. 
Evaluation  aS  wastes  under  the  delisting 
program,  however,  is  not  specific  to  a 
single  disposal  site.  Once  delisted,  there 
is  no  guarantee  that  the  waste  would  be 
disposed  of  sccordiag  to  a  particular  set 
of  site-specific  condMkms.  The  Agency 
further  notes  that  use  of  the  EP  toxicity 
test  in  the  VHS  model  analysis  was 
open  for  public  conmeiit  (see  50  FR 
7882-790a  Febnnry  2ft  MBS)  and  these 
comments  were  addressed  (see  50  FR 
48806-48967.  November  27, 1985).  The 
Agency  believes  these  responses 
adequately  address  asy  specific 
concerns  raised  by  this  commenter. 

The  commenter  ahv  noted  that  the 
value  of  0.8Z  ppm  m^tmi  cf  0.99  ppm, 
was  mistakenly  used  a«  the  maximum 
value  for  chromium  in  the  vacuimi  filter 
sludge.  The  Agency  agrees  with  the 
commenter. 

Use  of  the  0.99  value  would  result  in  a 
compliance  point  vatee  of  O.tJSS  ppm.  An 
application  of  the  Dixon  Extreme  Value 
test  indicates  that  it  is  not  an  outlier. 
Results  are  available,  however,  for  73 
additional  fiher  press  slsdge  samples 
which  were  coflected  since  the  original 
petition  was  mifcautled.*  Smce  the  data 
distribution  of  the  77  point  data  set  was 
log  normal,  and  77  data  paints  collected 
over  a  two  year  period  are  considered  to 
be  representative  of  the  waste 
variability  and  is  a  large  enongh  data 
set  to  consider  a  value  other  than  the 
maximum,  the  conceirtration 
corresponding  to  the  median  of  these  log 
normal  values  can  be  used  in  the  model. 
This  results  in  a  cjouipfeanee  point  value 
of  0.01  ppm,  which  is  below  the 
regulatory  standard. 

The  commenter  questioned  using  the 
mean  EP  vahie  in  the  VHS  model  for 
evaluating  lagoon  sladge  (especially 
where,  as  here,  aogroaidwatec 
monitoring  data  was  available).  The 
Agency  agrees  with  the  commenter.  The 
eight  composite  samples  originally 
submitted  for  the  lagooned  waste  do  not 


*  Additional  data  were  sotemiMed  on  October  TT. 
19SB.  by  Tennessee  Electroplating  for  both  the  Tiller 
press  sludge  end  impoundment  slsdge.  llese  data 
were  requested  by  the  Agency  as  a  result  of  the 
comncnts  received  on  the  proposed  exdvsion. 
Since  these  data  were  net  available  for  iochision  in 
the  public  docket  for  the  pmynaed  ml*,  the  Afimy 
is  allowing  for  a  M  ^OHaHMfviad  le «BaMe 
the  public  to  review  these  Arta  and  snbmit 
cooHBcnts  on  the  apfrticability  of  these  data  as  they 
relate  to  the  Agency's  final  decision  published  in 
today's  notice.  If  ^  Agency  receives  comments 
which  subatantiate  a  final  decision  other  than  the 
one  published  in  today's  notice,  the  Agency  intends 
to  pafabsh  a  b^am-mmUmuMi 


received. 


Elg  RKB  comments 
■  fioat  deasion  coasidertng  the  comments 
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comprise  a  large  enough  data  set  to 
allow  the  use  of  any  value  other  than 
the  maximum  extract  value  for 
chromium.  Using  the  maximum  EP  value 
instead  of  the  mean  results  in  a  value  of 
0.06  ppm  chromium  at  the  compliance 
point  which  fails  the  VHS  analysis. 
Tennessee  Electroplating  has,  however, 
submitted  EP  toxicity  data  on  the  48 
individual  sub-samples  used  to  create 
the  original  composites.  The  Agency 
believes  that  this  data  set  is  large 
enough  to  allow  the  use  of  a  mean  rather 
than  a  maximum  EP  extract  value  in  the 
VHS  model. 

The  Agency  has  established  in  past 
notices  that  statistical  parameters  other 
than  the  maximum  may  be  used  in 
waste  evaluation  if  adequate  numbers  of 
waste  samples  have  been  provided. 
Without  any  prior  assumption  about  the 
statistical  distribution  of  any  waste,  a 
non-parametric  evaluation  of  a  waste 
would  require  approximately  45  samples 
to  achieve  a  degree  of  certainty 
satisfactory  to  the  Agency  to  allow 
consideration  of  alternative  statistics, 
e.g.,  mean.*  The  number  of  samples 
submitted  by  Tennessee  Electroplating 
[i.e.,  74)  are  sufficient  to  satisfy  any  non- 
parametric  requirements,  and  are  also 
sufficient  to  establish  that  the  leachate 
concentrations  are  distributed  as  a  log- 
normal  distribution.  Due  to  the  existence 
of  the  log-normal  distribution,  use  of  a 
median  [instead  of  a  maximum]  value  is 
appropriate  in  this  instance.  After 
mathematic  conversion  to  calculate 
mean  values  for  each  constituent  from 
log-normal  median  values,  the  resulting 
mean  chromium  value  is  0.177  ppm.' 
This  generates  a  compliance  point  value 
of  0.028  ppm  which  is  less  than  the 
regulatory  standard  of  0.05  ppm. 

The  commenter  also  noted  that  the 
state  never  required  ground  water 
monitoring  although  the  temporary 
exclusion  did  not  cover  the  lagoon.  The 
commenter  suggested  that  EPA  should 
not  grant  delistings  to  facilities  that  do 
not  have  adequate  groundwater 
monitoring  systems.  The  Agency  agrees 
that  the  evaluation  of  groundwater 
monitoring  data  is  a  useful  measure  of  a 


»  See  Morse.  M..  [.  Warren,  and  W.  Sproat.  1986. 
Sampling  and  analysis  for  delisting  data 
verificalion/delisting  spot  checks.  From  Proceedings 
of  the  Second  U.S.  EPA  Symposium  on  Solid  Waste 
Testing  and  Quality  Assurance.  July  15-18. 1986. 
Washington.  DC  (copy  provided  in  public  docket  for 
this  notice).  This  paper  provides  some  initial 
guidance  on  the  factors  which  the  Agency  believes 
may  be  important  in  using  non-parametric  statistical 
techniques  to  determine  the  sample  size  that  will 
allow  Ihe  use  of  values  other  than  the  maximum  in 
the  VHS  analyses.  The  Agency  intends  to  publish 
more  formal  guidance  on  this  issue  in  the  future. 

•  These  data  were  contained  in  the  October  27. 
1986  submission  by  Tennessee  Electroplating.  See 
footnote  4. 


waste's  degree  of  hazard.  Data 
submitted  for  one  downgradient  well 
indicated  nickel,  chromium,  and 
cadmium  were  not  detected  in  the 
groundwater.  In  general,  facilities 
petitioning  for  exclusion  of  a  waste 
managed  in  an  on-site  land  disposal  unit 
or  exclusion  of  a  land  disposal  unit  are 
expected  to  be  in  compliance  with  the 
requirements  of  40  CFR  Part  264  or  265 
and  must  submit  any  ground  water 
monitoring  data  collected  as  a  result  of 
those  requirements.  However,  because 
many  petitioners  with  final  and 
temporary  exclusions  have  not,  under 
the  regulations,  been  required  to  have 
monitoring  systems  in  place,  these 
petitioners,  as  well  as  facilities  that 
have  received  a  waiver  from  the 
groundwater  monitoring  requirements 
will,  as  a  matter  of  policy,  be  considered 
for  exclusion  without  this  ground  water 
monitoring  data. 

The  final  point  discussed  by  the 
commenter  addressed  the  fact  that 
Tennessee  Electroplating  and  SR  of 
Tennessee  may  both  use  the  same 
sanitary  landfill  for  disposing  of  delisted 
wastes. 

The  commenter  argued  that  the 
volumes  of  sludge  from  the  two  facilities 
should  be  added  and  the  total  voliune 
used  as  the  input  to  the  VHS  model. 
Under  the  delisting  program,  the  Agency 
cannot  insure  how  the  waste  will  be 
managed  after  an  exclusion  has  been 
granted.  The  delisting  process,  therefore, 
cannot  predict  which  landfill  will  be 
used  for  disposal  of  a  waste  or  account 
for  other  wastes  with  which  the  subject 
wastes  may  be  disposed.  The  delisting, 
therefore,  applies  to  the  filter  cake  as 
generated,  which  is  to  be  disposed  in  a 
landfill.  The  decision  is  not  predicated, 
however,  on  which  landfill  is  used.  This 
interpretation  of  applicability  is 
important  to  the  petitioner  in  that  since 
the  decision  is  based  on  the  waste,  the 
waste  can  be  landfilled  at  any  location, 
enabling  the  petitioner  to  change  the 
landfill  used  at  any  time  [e.g.,  due  to 
variation  in  tipping  fees).  The  VHS 
model  is  volume  specific  only  in  terms 
of  the  annual  generation  rate  for  each 
petitioner.  The  Agency  has  indicated 
previously  (see  50  FR  7900,  February  26, 
1985)  that  the  Agency  and  the  VHS 
model  cannot  account  for  synergistic 
effects  created  by  wastes  disposed  of  by 
different  generators  at  the  same  landfill. 

The  reasonable  worst-case  landfill 
scenario  assumes  that  5%  of  the  waste 
at  a  landfill  will  consist  of  industrial 
waste.  This  assumption  was  used  in  the 
development  of  the  EP  leachate  test. 
That  the  commenter  has  identified  some 
other  source  of  industrial  waste  does  not 


suggest  that  the  5%  assumption  is 
incorrect. 

The  Agency  will  review  its  policy 
regarding  this  issue,  but  at  the  present 
has  no  means  to  incorporate  co-use  of 
the  same  landfill  into  its  evaluation.'' 
The  Agency  has  formulated  the  VHS 
model  to  approximate  a  reasonable 
worst-case  scenario  in  a  Subtitle  D 
facility,  and  the  model  makes  several 
conservative  assumptions  about  site 
geometry  and  aquifer  movement.  In 
order  for  the  Agency  to  develop  a  new 
modeling  scenario  based  on  co-disposal 
of  a  similar  waste  (which  would 
increase  the  waste  volume  and  so 
decrease  the  dilution  factor  assigned  to 
the  evaluated  waste),  the  Agency  would 
need  to  cross-reference  wastes  being 
disposed  at  every  disposal  facility  in  the 
United  States.  Under  the  commenter's 
recommendation,  the  Agency  would 
have  to  designate  acceptable  landfills  to 
receive  each  delisted  waste.  This 
alternative  is  unacceptable  to  the 
Agency  since  it  would  impose  an 
impossible  administrative  burden. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filter  press 
sludge  generated  by  Tennessee 
Electroplating  is  non^azardous  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  Additional  data  were 
received  on  October  27, 1986  which 
further  support  Tennessee 
Electroplating's  contention  that  their 
waste  is  non-hazardous.  Tnis  data  was 
submitted  as  a  result  of  the  comments 
received  on  the  proposed  exclusion.  The 
Agency,  therefore,  is  granting  a  final 
conditional  exclusion  to  Tennessee 
Electroplating  for  its  wastewater 
treatment  sludge  (EPA  Hazardous 
Waste  No.  F006]  generated  at  Tennessee 
Electroplating's  Hazardous  Waste  No. 
F006)  generated  at  Tennessee 
Electroplating's  Ripley,  Tennessee 
facility. 

The  condition  of  the  exclusion 
requires  continuous  batch  testing  of  the 
filter  press  sludge  for  chromium  for  45 
days.  This  testing  requirement  is  self- 
implemented,  that  is,  the  results  of 
testing  each  batch  need  not  be  reviewed 
by  State  or  Federal  EPA  representatives 
prior  to  disposal.  The  test  data, 
however,  must  be  recorded  and  kept  on 
file  at  the  facility  for  inspection 


'  The  Agency  notes  that  additional  EP  toxicity 
test  data  from  Tennessee  Electroplating  has  been 
submitted.  This  data  involws  in  excess  of  75  data 
points  taken  over  a  two  year  period.  A  statistical 
analysis  of  this  data  would  allow  the  use  of  the 
median  value  rather  than  a  maximum.  Even  if  the 
combined  volume  for  the  tvro  facilities  is  used,  this 
petition  would  still  pass  the  VHS  evaluation. 
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purposes.  Each  batch  of  treatment 
residue  must  be  rejM-esentatively 
sampled  and  tested  using  the  EP  toxicity 
test  for  chromium.*  If  the  extract  levels 
exceed  0.922  ppm  of  chromium  the 
waste  must  be  managed  and  disposed  of 
as  a  hazardous  waste  under  40  CFR 
Parts  262  to  268  and  the  permitting 
standards  of  40  CFR  Part  270.  The 
Agency  believes  this  testing  requirement 
is  necessary  during  the  comment  period 
for  the  data  received  on  October  27, 
1986.  If  the  data  indicates  that  teachable 
chromium  is  frequently  present  at  Levels 
above  0.922  ppm,  the  Agency  will  either 
propose  to  continue  monitoring  the 
waste  under  the  conditions  of  the 
exclusion  or  propose  to  deny  the 
exclusion. 

(The  Agency  notes  that  the  exclusion 
remains  in  effect  unless  the  waste  varies 
from  that  originally  described  in  the 
petition  (;.e.,  the  waste  is  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process).*  In  addition, 
generators  stilt  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

The  final  conditional  exclusion  does 
not  apply  to  the  sludge  contained  in  the 
impounthnent.*"  The  Agency  is 
deferring  its  decision  on  delisting  the 
impounded  sludge  until  comments  are 
received  on  the  additional  data 
submitted  by  Tennessee  Electroplating. 
This  deferral  will  not  place  any 
additional  burden  on  the  petitioner 
because  the  impounded  wastes 
presently  are  hazardous  and  must 
continue  to  be  handled  as  hazardous 
until  a  delisting  is  granted. 

II.  Effective  Date 

This  rule  is  effective  immediately. 
Although  Subtitle  C  regulations 
normally  take  effect  six  months  after 
promulgation  (RCRA  section  3010(b)), 
the  Hazardous  and  SoKd  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here  since 
this  rule  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 


"  The  Agency  is  derioing  "batch"  as  the  volume  of 
waste  generated  for  periodic  disposal. 

•  See  footnote  2. 

■  °  The  impounded  sludge  was  not  covered  under 
the  temporary  delistiag  granted  to  Teonesaee 
Electroplating.  Therefore,  the  waste  contained  in  the 
impoundment  is  stilt  considered  hazardous  until  the 
comments  are  addressed  from  today's  annoonced  30 
day  comment  period,  and  should  be  managed  in 
accordance  with  the  RCRA  hazardous  waste 
regulations. 


the  unnecessary  hardship  and  expense 
which  would  be  imposed  on  the 
petitioner  by  an  effective  date  six 
months  after  promulgation,  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  this  rule  should  be  effective 
immediately.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

III.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  an  exclusion  is 
not  major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  wastes  as  non- 
hazardous. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  R^ulatory  Flexibility 
Act  5  U.S.C  eOl-612.  whenever  an 
Agency  is  required  to  pufaiish  a  general 
notice  (rf  rulemaking  for  any  proposed  or 
fmal  rule,  it  must  prepare  and  make 
available  far  public  comment  a 
regulatory  flexibility  analjrsis  which 
describes  the  impact  of  the  rule  on  small 
entities  (/.&,  smaO  businesses,  small 
organizations,  and  small  governmental 
jurisdictions),  llie  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  oi  small  entities. 

This  anffindment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regttlaticMis.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  nuBU>er  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  wastes,  Recycling. 

Dated  November  6, 19e& 
leffeiy  D.  DmH. 
Acting  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— WENTlFiCATION  AND 
LISTING  OF  HAZARfXMJS  WASTE 

1.  The  authority  citation  for  Part  281 
continues  to  read  as  follows: 


Authorily:  Sees.  1608.  28S2(a).  3001.  and 

of  the  Solid  Waste  Disposal  Act,  at  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (42  U.S.C  0085, 
6912(a}.  6021.  and  692Z]. 

2.  In  Appendix  IX.  add  the  foUowii^ 
wastestreams  in  alphabetical  order  to 
Table  1  to  read  as  follows: 

Ta8L£  1.— Wastes  Excijuoeo  Fnow  Non- 
Speohc  Sources 


FaoMr 


Ad*8n 


Waste  detcnption 


Tennessee. 


nam  shctsu  (EPA  Haz- 
aKtou*  Waste  No*.  RXiei 
BSMSfSISO     ITDM     SMBlPtK 

pMng  operations  iRsr 
Woieii*si  17.  198S  To 
snaww  cfwoiwuiii  isvals 
do  not  e»csed  the  ragula- 
tovy  slanteds  there  imot 
tie  confenuous  beidi  leal- 
ing  d  Vie  titer  pnia 
study  lor  chromium  for 
45  days  ttm  the  eed» 
son  is  panted.  Each 
betcti  of  traatmertt  residua 


sampled  and  tested  usng 
Om  EP  tnadtir  test  tar 
ohromium.  Has  dsts  mat 
be  kept  on  He  St  ttie  iKil- 
Ny  tor  nspection  piv- 
posss.  H  ths  sxbact  ISMk 
SKceed  0.922  ppm  oi 
chromium  ttw  wsste  must 


of  as  hazardous.  It  Ihssa 

ooodMons   are    not    met. 


apply.  Th»  axduBon  does 
not  spply  to   sludges   n 

any  orvsite  vnpourxAiieiils 
asollhBdslB 


[FR  Doc.  86-25837  Filed  11-14-86;  8:45  am] 
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40  CFR  Part  261 
[SW-Fm.-3112-4I 

Hazardoos  Wast*  Management 
Syslaii^  MantMcatiofi  and  UatinQ  of 
HazardOHa  Wasta;  Final  Exclusions 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACnOM:  Final  rule. 

SUMMAIiy:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  final 
exclusions  for  the  solid  wastes 
generated  at  four  particular  generating 
facilities  fixnn  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  received  by  the  Agency  under 
40  CFR  260.20  and  260.22  to  exclude 
wastes  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  The 
effect  of  this  action  is  to  exclude  certain 
wastes  generated  at  these  facilities  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  261. 


I 
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EFFECTIVE  DATE:  November  17, 1986. 

addresses:  The  public  docket  for  this 
Hnal  rule  is  located  in  the  Sub- 
basement,  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC,  20460,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-B6-CPEF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  tolI-h«e  at 
(800)  424-9346,  or  (202)  382-3000.  For 
technical  information,  contact  Lori 
DeRose,  Office  of  Solid  Waste  (WH- 
562B),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460  (202)  382-5096. 

SUPPLEMENTARY  INFORMATION:  On 

October  9, 1986,  EPA  proposed  to 
exclude  specific  wastes  generated  by 
four  facilities,  including:  (1)  Capitol 
Products  Corporation,  located  in 
Kentland,  Indiana  (see  51 FR  36234);  (2) 
Lincoln  Plating  Company,  located  in 
Lincoln,  Nebraska  (see  51  FR  36245);  (3) 
Maytag  Corporation,  located  in  Newton, 
Iowa  (see  51  FR  36247);  and  (4)  Windsor 
Plastics,  Incorporated,  located  in 
Evansville,  Indiana  (see  51  FR  36249). 
These  actions  were  taken  in  response  to 
petitions  submitted  by  these  companies 
(pursuant  to  40  CFR  260.20  and  260.22)  to 
exclude  their  wastes  from  hazardous 
waste  control.  In  their  petitions,  these 
companies  have  argued  that  certain  of 
their  wastes  were  non-hazardous  based 
upon  the  criteria  for  which  the  waste 
was  listed.  The  petitioners  have  also 
provided  information  which  has  enabled 
the  Agency  to  determine  whether  any 
other  toxicants  are  present  in  the  wastes 
at  levels  of  regulatory  concern.  The 
purpose  of  today's  actions  is  to  make 
Hnal  the  four  proposals  and  to  make  our 
decisions  effective  immediately.  More 
specifically,  today's  rule  allows  these 
facilities  to  manage  their  petitioned 
wastes  as  non-hazardous.  The 
exclusions  remain  in  effect  unless  the 
waste  varies  from  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process).*  In 


>  The  current  exclusioni  apply  only  lo  the 
processes  covered  by  the  original  demonstrations.  A 
facility  may  Tile  a  new  petition  if  it  alters  its 
process.  The  facility  must  treat  its  waste  as 
hazardous,  however,  until  a  new  exclusion  is 
granted. 


addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

The  Agency  notes  that  the  petitioners 
granted  final  exclusions  in  today's 
Federal  Register  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  the  Agency 
evaluated  the  wastes  for  the  listed 
constituents  of  concern  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
These  petitioners  have  demonstrated 
through  submission  of  raw  materials 
data,  EP  toxicity  test  data  for  all  EP 
toxic  metals,  and  test  data  on  the  four 
hazardous  waste  characteristics  that 
their  wastes  do  not  exhibit  any  of  the 
hazardous  waste  characteristics,  and  do 
not  contain  any  other  toxicants  at  levels 
of  regulatory  conoem. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  tinal  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  fmal 
authorization. 

As  a  result  of  eaactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  any  States  which 
had  delisting  pro^-ams  prior  to  the 
Amendments  must  become  reauthorized 
under  the  new  provisions.*  To  date  only 
one  State  (Georgia)  has  received 
approval  for  their  delisting  program.  The 
final  exclusions  granted  today, 
therefore,  are  issued  under  the  Federal 
program.  States,  however,  can  still 
decide  whether  to  exclude  these  wastes 
under  their  State  (non-RCRA)  program. 
Since  a  petitioner's  waste  may  be 
regulated  by  a  dual  system  [i.e.,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 


'  RCRA  Reauthorization  Statutory  Interpretation 
*i:  Effect  of  Hazardous  and  Solid  Waste 
Amendments  of  1984  on  State  Delisting  Decisions, 
May  le.  1985.  Jack  W.  McGraw,  Acting  Assistant 
Administrator  for  the  O^ice  of  Solid  Waste  and 
Emergency  Response. 


The  exclusions  made  Rnal  here 
involve  the  following  petitioners: 

Capitol  Products  Corporation,  Kentland, 

Indiana; 
Lincoln  Plating  Company,  Lincoln, 

Nebraska; 
Maytag  Company,  Newton,  Iowa; 
Windsor  Plastics,  Incorporated, 

Evansville,  Indiana. 

I.  Capitol  Products  Corporation 

A.  Proposed  Exclusion 

Capitol  Products  Corporation 
(Capitol]  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
(vacuum  filter  sludge)  from  EPA 
Hazardous  Waste  No.  F019,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  Capitol 
substantiate  their  claim  that  the  listed 
constituents  of  concern,  although 
present,  are  essentially  present  in  an 
immobile  form.  Furthermore,  additional 
data  provided  by  Capitol  indicate  that 
no  other  hazardous  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern,  and  that  the  waste 
does  not  exhibit  any  at  the 
characteristics  of  hazardous  waste.  (See 
51  FR  36243-36245,  October  9, 1986,  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  Capitol's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any  public 
comments  regarding  its  decision  to  grant 
an  exclusion  to  Capitol  for  the  waste 
identified  in  its  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  vacuum 
filter  sludge  is  non-haxardous  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  Hnal  exclusion  to  Capitol 
Products  Corporation  for  its  dewatered 
wastewater  treatment  sludge  (vacuum 
filter  sludge)  resulting  from  the  chemical 
conversion  coating  of  aluminum,  listed 
as  EPA  Hazardous  Waste  No.  F019, 
generated  at  its  Kentland,  Indiana 
facility.  (The  Agency  notes  that  the 
exclusion  remains  in  s^ect  imless  the 
waste  varies  from  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process).^  In 
addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 


'  See  footnote  1. 
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II.  Lincoln  Plating  Company 

A.  Proposed  Exclusion 

Lincoln  Plating  (Lincoln),  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  (Alter  cake 
and  Portland  cement  mixture)  from  EPA 
Hazardous  Waste  No.  F006,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Date  submitted  by  Lincoln 
substantiate  their  claim  that  the  listed 
constituents  of  concern,  although 
present,  are  essentially  present  in  an 
immobile  form.  Furthermore,  additional 
data  provided  by  Lincoln  indicate  that 
no  other  hazardous  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern,  and  that  the  waste 
does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
51  FR  36245-36247,  October  9, 1988,  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  Lincoln's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any  public 
comments  regarding  its  decision  to  grant 
an  exclusion  to  Lincoln  for  the  waste 
identified  in  its  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filter  cake 
and  Portland  cement  mixture  is  non- 
hazardous  and  as  such  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a  final 
exclusion  to  Lincoln  for  its  wastewater 
treatment  sludge  (EPA  Hazardous 
Waste  No.  F006)  generated  at  Lincoln, 
Nebraska  facility.  (The  Agency  notes 
that  the  exclusion  remains  in  effect 
unless  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e., 
the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  process).*  In  addition 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

III.  Maytag  Company 

A.  Proposed  Exclusion 

Maytag  Company  (Maytag)  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  (vacuum 
filter  sludge)  from  EPA  Hazardous 
Waste  No.  F006,  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  Maytag  substantiate  their 
claim  that  the  listed  constituents  of 
concern,  although  present,  are 


essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Maytag  indicate  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  36247- 
36249,  October  9, 1986,  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Maytag's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any  pubUc 
comments  regarding  its  decision  to  grant 
an  exclusion  to  Maytag  for  the  waste 
identified  in  its  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  dewatered 
sludge  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Maytag  for 
its  wastewater  treatment  sludge  (EPA 
Hazardous  Waste  No.  F006)  generated 
at  Maytag's  Newton,  Iowa,  facility." 
(The  Agency  notes  that  the  exclusion 
remains  in  effect  unless  the  waste  varies 
from  that  originally  described  in  the 
petition  [i.e.,  the  waste  is  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process).*  In  addition, 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

IV.  Windsor  Plastics,  Inc. 

A.  Proposed  Exclusion 

Windsor  Plastics  (Windsor)  has 
petitioned  the  Agency  to  exclude  its 
treatment  sludge  (drummed  sludge)  from 
EPA  Hazardous  Waste  No.  F003,  based 
on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by 
Windsor  substantiate  their  claim  that 
the  listed  constituents  of  concern, 
although  present,  are  essentially  present 
in  an  immobile  form.  Furthermore, 
additional  data  provided  by  Windsor 


'  See  footnote  1 


'  On  November  6, 1986.  Maytag  expanded  its 
petition  to  include  EPA  Hazardous  Waste  No. 
F019 — Wastewater  treatment  sludges  from  the 
chemical  conversion  coating  of  aluminum.  Maytag 
has  previously  considered  conversion  coating  as  an 
electroplating  operation  and  had  assumed  that 
wastewater  treatment  sludges  from  this  operation 
were  described  by  EPA  Hazardous  Waste  No. 
F006— Wastewater  treatment  sludges  from 
electroplating  operations.  In  fact,  all  of  the 
constituents  of  concern  in  Waste  No.  F019  are 
included  in  the  constituents  of  concern  in  Waste  No. 
F006.  In  addition,  none  of  the  wastewater  treatment 
sludges  from  any  of  Maytag's  production  and 
wastewater  treatment  processes  are  segregated. 

•  See  footnote  1. 


indicate  that  no  other  hazardous 
constitutes  are  present  in  the  waste  at 
levels  of  regulatory  concern,  and  that 
the  waste  does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
51  FR  36249-36252,  October  9, 1986,  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  Windsor's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  additional 
information  &om  Windsor  in  response 
to  the  Agency's  earlier  request  for 
information  on  three  organic 
constituents  (methylene  chloride, 
benzene,  and  trichloroethylene)  in 
Windsor's  still  bottom  waste.  Data  for 
twenty  samples  was  submitted  to 
support  Windsor's  claim  that  these 
constituents  are  of  no  regulatory 
concern. 

Benzene  was  not  detected  in  the 
waste  samples  at  a  detection  limit  of 
<0.75  mg/kg,  and  trichloroethylene  was 
not  detected  at  a  limit  of  <1  mg/kg. 
Methylene  chloride  was  detected  in  only 
six  of  twenty  samples,  at  a  maximum 
concentration  of  39  mg/kg.  If  this  value 
is  used  in  the  Agency's  organic  leaching 
model  (OLM)  and  vertical  and 
horizontal  spread  (VHS)  model,'  the 
resultant  maximum  compliance-point 
concentration  is  0.031  mg/1,  which  is 
below  the  Agency's  standard  of  0.056 
mg/1  for  methylene  chloride.  These  three 
organic  constituents  have  been  shown  to 
be  present  at  consistently  low 
concentrations  in  Windsor's  waste,  and 
the  Agency,  therefore,  does  not  consider 
these  constituents  to  be  of  regulatory 
concern. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
and  in  the  Agency's  response  to  public 
comments,  the  Agency  believes  that  the 
drummed  sludge  is  non-hazardous  and 
as  such  should  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  is  granting  a  final  exclusion  to 
Windsor  for  its  wastewater  treatment 
sludge  (EPA  Hazardous  Waste  No.  F003) 
generated  at  its  Evansvilie,  Indiana 
facility.  (The  Agency  notes  that  the 
exclusion  remains  in  effect  unless  the 
waste  varies  from  the  originally 
described  in  the  petition  (i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process.*  In 


'  The  OLM  model  was  proposed  on  November  27. 
1965  (see  50  FR  48886.  appendix).  As  a  result  of 
public  comment,  two  alternate  versions  were 
proposed  in  a  Notice  of  Data  AvailabiUty  on  July  29. 
1986  (see  51  FR  27061).  The  "besl-fil"  version  was 
used  in  Windsor's  evaluation.  The  VHS  model  was 
published  in  final  form  on  November  27.  1985  (st-e 
SO  FR  48886). 

*  See  footnote  1 . 
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addition,  geno-ators  still  are  obligated  to 
detennine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

V.  Effective  Date 

This  rule  is  effective  immediately. 
Although  Subtitle  C  regulations 
normally  take  effect  six  months  after 
promulgation  (RCRA  section  3010(b)). 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here  since 
this  rule  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation,  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  this  rule  should  be  effective 
immediately.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

VI.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  exclusion  is  not 
major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at 
specific  facilities  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling 
these  facilities  to  treat  their  wastes  as 
non-hazardous. 

Vn.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 


certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantia!  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjecte  in  40  CFR  Part  261 

Hazardous  wastes,  Recycling. 
Dated:  November  4, 1986. 
leffery  D.  Denit, 

Acting  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— INDENTIFiCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended  (42  U.S.C. 
6905,  6912(a),  6921.  and  6922). 

2.  In  Appendix  IX,  add  the  following 
wastestreams  in  alphabetical  order  to 
table  1  to  read  as  follows: 

Appendix  IX — Wastes  Excluded  Under 
§§260.20  and  260^ 

Table  1— Wastes  Excluded  From  Non- 
specific Sources 


Facility 

Ad«ress 

Waste  Description 

• 

Capilol 

Kentta 

• 
ltd,  IN  ... 

•              • 
.  Dewatered  wastewater 

Products 

treatment  sludges  (EPA 

Corporation. 

Hazardous  Waste  No. 
F019)  generated  (rom 
thecnemcal 
conversion  coating  ol 
aluminum  after 

• 

« 

November  17.  1986. 

Uneom  Plating 

UncoM 

IL  NE 

.  Wastewater  treatment 

Company. 

1 

sludges  (EPA 
Hazantoua  Waste  No. 
F(X)6)  generated  trom 
electroplating 
uperalKXW  after 
Newembar  17.  1986. 

Maytag 

Newton.  lA 

.  Wastewater  treatment 

Company. 

sludges  (EPA 
Hazanlous  Waste  No. 

F006)  generated  from 

electroplating 

operatxvn  and 

sludges  (EPA 

Hazardous  Waste  No. 

FOig)  generated  from 

the  ctiemical 

conversion  coating  of 

aluminum  November 

' 

17.  1986. 

■ 

•                          • 

•              • 

WIndior 

EvanMiHe,  IN.. 

..  Spent  norvhaloganated 

Plaitica.  Inc. 

solvants  and  stiU 
bottoms  (EPA 
Hazardous  Waste  No. 
F003)  generated  from 
Itie  nacovery  of 
acetone  after 
Novwnber  17.  1966. 

[FR  Doc.  88-25842  Filed  11-14-88;  8:45  am] 
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40  CFR  Part  261 
[SW-FRL-3112-5]       ' 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exchislons 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  final 
exclusions  for  the  solid  wastes 
generated  at  two  particular  generating 
facilities  from  the  liats  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  received  by  the  Agency  under 
40  CFR  260.20  and  260.22  to  exclude 
wastes  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  The 
effect  of  this  action  is  to  exclude  certain 
wastes  generated  at  these  facilities  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  261. 

EFFECTIVE  date:  November  17, 1986. 

ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  in  the  Sub- 
basement,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  throu^  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-^675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-e6-SREF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll-free  at 
(800)  424-9346,  or  (202)  382-3000.  For 
technical  information,  contact  Lori 
DeRose,  Office  of  Solid  Waste  (WH- 
562B],  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460.  (202)  382-5096. 
SUPPLEMENTARY  INFORMATION:  On 

March  6. 1986.  EPA  proposed  to  exclude 
specific  wastes  generated  by  several 
facilities,  including  S-R  of  Tennessee, 
located  in  Ripley,  Tennessee  (see  51  FR 
7815); »  and  on  May  6, 1986,  EPA 


■  In  the  same  Federal  R«giitec  notice,  the  Agency 
also  proposed  to  exclude  the  wastes  generated  by 
the  following  petitioners:  Chamberiain-Peatherlile, 
Inc..  located  in  Hot  Spring!,  Arkansas  (see  51  FR 
7817):  Falconer  Glass  Industries.  Inc.  Falconer.  New 
York  (see  51  FR  7819);  Lakt  City  Army  Ammunition 
Plant,  located  in  Independence,  Missouri  (see  51  FR 
7820);  Loxcreen  Company,  Inc.,  located  in  Hayti, 
Missouri  (see  51  FR  7822);  Olin  Corp.,  located  in 
Augusta,  Georgia  (see  51  PR  7824);  Tennessee 

Continued 
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proposed  to  exclude  specific  wastes 
generated  from  several  other  facilities, 
including  Vulcan  Materials  company, 
located  in  Port  Edwards,  Wisconsin  (see 
51  FR 16860).*  These  actions  were  taken 
in  response  to  petitions  submitted  by 
these  companies  (pursuant  to  40  CFR 
260.20  and  26a22)  to  exclude  their 
wastes  from  hazardous  waste  control.  In 
their  petitions,  these  companies  have 
argued  that  certain  of  their  wastes  were 
non-hazardous  based  upon  the  criteria 
for  which  the  wastes  were  listed.  The 
petitioners  have  also  provided 
information  which  has  enabled  the 
Agency  to  determine  whether  any  other 
toxicants  are  present  in  the  wastes  at 
levels  of  regulatory  concern.  The 
purpose  of  today's  actions  is  to  make 
flnal  both  of  these  proposals  and  to 
make  our  decisions  effective 
immediately.  More  spedflcally,  today's 
rule  allows  these  facilities  to  manage 
their  petitioned  wastes  as  non- 
hazardous.  The  exclusions  remain  in 
effect  unless  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e.. 
the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  or  process.*  The  generators 
still  are  obligated  to  determine  whether 
these  wastes  exhibit  any  of  the 
characteristics  of  hazardous  waste. 

The  Agency  notes  that  the  petitioners 
granted  final  exclusions  in  today's 
Federal  Register  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  the  Agency 
evaluated  the  wastes  for  the  listed 
constituents  of  concern  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
These  petitioners  have  demonstrated 
through  submission  of  raw  materials 


ElectropUting.  located  in  Ripley.  Tennesaee  (s«e  51 
FR  7827):  and  Valley  City  Steel  Co..  located  in 
Valley  CKy.  Ohio  (see  51  FR  7829).  The  Agency  has 
addressed  or  wilt  address  these  proposed  decisions 
in  separate  Fadatal  Ragislar  Notices. 

'  In  the  same  Fedsnl  RagMw  notice,  the  Agency 
also  proposed  to  exclude  thie  wastes  generated  by 
the  following  petitioners:  Arco  Building  Products, 
located  in  Sugar  Creek.  Ohio  (see  51  FR  16882): 
Hanover  Wire  Cloth  Division,  located  in  Hanover, 
Pennsylvania  (see  51  FR  16863):  International 
Minerals  and  Chemical  Corp.,  located  in  Terre 
Haute.  Indiana  (see  51  FR  16885):  Monsanto 
Industrial  Chemicals  Co.,  located  in  Sauget,  Illinois 
(see  51  FR  16886);  Square  D  Co.,  located  in  Oxford. 
Ohio  (see  51  FR  16660):  and  Whirlpool  Corporation, 
located  in  Danville.  Ohio  (see  51  FR  16673).  The 
Agency  has  addressed  these  proposed  decisions  in 
separate  Fadenl  Ragistar  Notices. 

'  The  current  exclusion  apply  only  to  the 
processes  covered  by  the  original  demonstrations.  A 
facility  may  File  a  new  petition  if  it  alters  its 
process.  The  facility  must  treat  its  waste  as 
hazardous,  however,  until  a  new  exclusion  is 
granted. 


data,  EP  toxicity  test  data  for  all  HP 
toxic  metals,  and  test  data  on  the  four 
hazardous  waste  characteristics  that 
their  wastes  do  not  exhibit  any  of  the 
hazardous  waste  characteristics,  and  do 
not  contain  any  other  toxicants  at  levels 
of  regulatory  concern. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example,  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  Bnal 
authorization. 

As  a  result  of  enactment  of  the 
Hazardous  and  Sotid  Waste 
Amendments  of  1984,  any  States  which 
had  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
tmder  the  new  provisions.*  To  date  only 
one  State  (Georgia)  has  received 
approval  for  their  delisting  program.  The 
final  exclusions  granted  .today, 
therefore,  are  issued  under  the  Federal 
program.  States,  however,  ccui  stUl 
decide  whether  to  exclude  these  wastes 
under  their  State  (non-RCRA)  program. 
Since  a  petitioner's  waste  may  be 
regulated  by  a  dual  system  {i.e.,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  tender  State  law. 

The  exclusions  made  final  here 
involve  the  following  petitioners: 
S-R  of  Teimessee,  Ripley,  Tennessee; 
Vulcan  Materials  Company,  Port 

Edwards,  Wisconsin. 

I.  SR  of  Tennessee 

A.  Proposed  Exclusion 

SR  of  Tennessee  (SR)  has  petitioned 
the  Agency  to  exclude  its  wastewater 
treatment  sludge  (filter  press  and 
impoundment  sludges)  from  EPA 
Hazardous  Waste  No.  FOOe,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  SR 
substantiate  their  claim  that  the  listed 
constituents  of  concern,  although 


*  RCRA  Reauthorization  Statutory  Interpretation 
*4:  Effect  of  Hazardous  and  Solid  Waste 
Amendments  of  1984  on  State  Delisting  Decisions. 
May  16, 1965,  fack  W.  McGraw.  Acting  Assistant 
Administrator  for  the  Office  of  Solid  Waste  and 
Emergency  Response. 


present,  are  essentially  present  in  an 
immobile  form.  Furthermore,  additional 
data  provided  by  SR  indicate  that  no 
other  hazardotu  constituents  are  present 
in  the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  7827-7829, 
March  6, 1986.  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  SR's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
a  single  commenter  regarding  its 
decision  to  grant  an  exclusion  to  SR  for 
the  waste  identified  in  the  petition.  The 
commenter  questioned  the  Agency's  use 
of  the  extraction  procedure  to  evaluate 
the  potential  mobility  of  constituents  in 
the  waste.  Other  factors  which  could 
increase  metal  mobility  were  cited,  such 
as  low  pH  or  chelating  agents  in  a 
sanitary  landfill.  The  Agency's  approach 
assumes  a  reasonable  worst-case 
scenario  in  an  unlined  municipal  landfill 
for  the  VHS  model.  Such  a  modeling 
scenario  is  conservative  in  that 
mechanisms  which  may  limit  constituent 
concentrations  in  groimd  water,  e.g. 
attenuation,  are  assumed  not  to  enter 
into  the  scenario.  The  Agency  believes 
that  OUT  reasonable  worst-case  model  is 
consistent,  and  in  the  case  of  SR  of 
Tennessee  the  Agency  believes  that  the 
use  of  this  reasonable  worst-case  model 
is  sufficient  to  evaluate  potential 
impacts  on  human  health  and  the 
environment.  No  evidence  has  been 
presented  to  the  Agency  to  indicate  the 
presence  of  low  pH  or  chelating  agents 
at  the  SR  site,  or  to  otherwise  show  that 
the  Agency's  reasonable  worst-case 
scenario  would  not  be  sufiiciently 
rigorous  to  properly  evaluate  SR's 
waste. 

In  order  to  model  specific  chemical 
interactions  (such  as  those  discussed  by 
the  commenter),  site-specific  data  for  a 
particular  landfill  would  be  necessary. 
Evaluation  of  wastes  under  the  delisting 
program,  however,  is  not  disposal  site- 
specific.  Once  delisted,  there  is  no 
guarantee  that  the  waste  would  be 
disposed  of  according  to  a  particular  set 
of  site-specific  conditions.  The  Agency 
further  notes  that  use  of  the  EP  Toxicity 
test  in  the  VHS  model  analysis  was 
open  for  public  comment  (see  50  FR  • 
7882-7900,  February  26. 1965)  and  these 
comments  were  addressed  (See  50  FR 
48886-48967,  November  27. 1985),  The 
Agency  believes  these  responses 
adequately  address  any  specific 
concerns  raised  by  this  commenter. 

The  commenter  questioned  the  mean 
EP  value  in  the  VHS  model  for 
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evaluating  h^oon  tlodge.  The  Agrnicy 
agr*M  wHh  the  commcntcr.  The  ei^t 
compoflile  samples  origiimUy  sabttitted 
for  the  lagooned  waste  do  not  oampiise 
a  lai^ge  cnoogb  data  aet  to  aiiow  ttic  Bse 
of  any  vaiaa  other  than  the  maodaiaa 
extract  vsKm  far  chiamiiiBL  "Hie  Agency 
has.  tfaerafbra,  re-nm  the  VHS 
calculatkma  asng  the  UMxinuin 
reported  EP  vahw  in  the  lagoon  sludge. 
The  resulting  compliance  pomt  value  is 
0.049  ppm,  which  is  still  less  than  the 
regulatory  standard  for  chromium. 
Therefore,  the  Agency  believes  that  this 
change,  in  combination  with  oar 
responses  to  other  points  raised  by  the 
comnienter  and  addressed  elsewhere  in 
this  preamble,  does  not  warrant 
changing  our  proposed  decision  on  this 
petition. 

The  commenter  noted  that  the  state 
never  required  groundwater  monitoring 
although  the  temporary  exclusion  did 
not  cover  the  lagoon.  Therefore,  the 
commenter  suggested  that  EPA  should 
not  grant  delistings  to  facilities  that  do 
not  have  adequate  groundwater 
monitoring  systems.  The  Agency  agrees 
that  the  evahiaticm  of  grooidwater 
monitoring  data  is  a  useful  measure  of  a 
waste's  d^ee  of  hazard.  Data 
submitted  for  one  downgradient  well 
indicated  nickel,  chromium,  and 
cadmium  were  not  detected  in  the 
groundwater.  In  general,  facilities 
petitioning  for  exclusion  of  a  waste 
managed  in  an  on-site  land  disposal  unit 
or  exclusion  of  a  land  disposal  unit  are 
expected  to  be  in  compliance  with  the 
requirements  of  40  CFR  Part  284  or  265 
and  must  submit  any  groimdwater 
monitoring  data  collected  as  a  result  of 
those  requirements.  However,  because 
many  petitioners  with  final  and 
temporary  exclusions  have  not  under 
the  regulations,  been  required  to  have 
monitoring  systems  in  place,  these 
peitioners,  as  well  as  facihties  that  have 
received  a  waiver  from  the  groundwater 
monitoring  requirements  will,  as  a 
matter  of  policy,  be  considered  for 
exclusion  without  this  ground  water 
monitoring  data. 

The  final  point  discussed  by  the 
commenter  addressed  the  fact  that  SR  of 
Tennessee  and  Tennessee  Electroplating 
may  both  use  the  same  sanitary  landfill 
for  disposing  of  deUsted  wastes.  The 
commenter  argued  that  the  volumes  of 
sludge  from  the  two  facilities  should  be 
added  and  the  total  volume  used  as  the 
input  to  the  VHS  model  Under  the 
delisting  program,  the  Agency  cannot 
insure  how  the  waste  will  be  managed 
after  an  exclusion  has  been  granted.  The 
delisting  process,  therefore,  cannot 
predict  which  landfill  will  be  used  for 
disposal  of  a  waste  or  account  for  other 


a^*  

wastes  with  whicl  the  subject  wastes 
may  be  disposed.  The  delisting, 
therefore,  applies  to  the  filter  cake  as 
generated  which  is  to  be  disposed  in  a 
landfill.  The  decision  is  not  predicated, 
however,  on  whick  landfill  is  utilized. 
This  interpretation  of  applicability  is 
important  to  the  pttitioner  in  that  since 
the  decision  is  baaed  on  the  waste  ,  the 
waste  can  be  landfilled  at  any  location, 
enabling  the  petitioner  to  change  the 
landfills  used  at  any  time  (e.g..  due  to 
variation  in  tipping  fees).  The  VHS 
model  is  volume  specific  only  in  terms 
of  the  annual  generation  rate  for  each 
petitioner.  The  Agency  has  indicated 
previously  (see  50  FR  7900.  February  26. 
1985)  that  the  Agency  and  the  VHS 
model  cannot  accoimt  for  synergistic 
effects  created  by  wastes  disposed  of  by 
different  generators  at  the  same  landfill. 
The  commenter  notes  that  at  the  present 
time  the  same  landfill  is  used  by  these 
two  companies.  The  agency  notes  that  it 
is  very  likely  that  several  other 
generators  also  dispose  of  chromium 
bearing  wastes  at  this  site. 

The  reasonable  worst-case  landfill 
scenario  assumes  Ihat  5%  of  the  waste 
at  a  landfill  will  consist  of  industrial 
waste.  This  assumption  was  used  in  the 
development  of  the  EP  leachate  test. 
That  the  commenter  has  identified  some 
other  sotirce  of  inc^strial  wastes  does 
not  suggest  that  the  5%  assumption  is 
incorrect. 

The  Agency  will  review  its  policy 
regarding  this  issua.  but  at  the  present 
has  no  means  to  incorporate  co-use  of 
the  same  landfill  into  its  evaluation." 
The  Agency  has  formulated  the  VHS 
model  to  approximate  a  reasonable 
worst-case  scenario  in  a  Subtitle  D 
facility,  and  the  model  makes  several 
reasonable  assumptions  about  site 
geometry  and  aquifer  movement.  In 
order  for  the  Agency  to  develop  a  new 
modeling  scenario  based  on  co-disposal 
of  a  similar  waste  (which  would 
increase  the  waste  volume  and  so 
decrease  the  dilution  factor  assigned  to 
the  evaluated  waste),  the  Agency  would 
need  to  cross-refertnce  hazardous 
wastes  being  disposed  at  every  disposal 
facility  in  the  United  States.  Under  the 
commenter's  recommendation,  the 
Agency  would  have  to  designate 
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'  The  A^ncy  notes  that  although  not  used  at  a 
basis  for  response  to  this  comment,  additional  EP 
toxicity  test  data  from  Tknnessee  Electroplating  has 
been  submitted.  This  dato  Involves  in  excess  of  75 
data  points  taken  over  a  two  year  period.  A 
statistical  analysis  of  this  data  would  allow  the  use 
of  the  median  value  rather  than  a  maximum.  Even  if 
the  combined  volume  for  the  two  facilities  is  used. 
Tennessee  Electroplating  would  still  pass  the  VHS 
evaluation.  The  Agency  kas  not  made  this 
calculation  for  SR  since  additional  filter  cake  data 
was  not  submitted  to  allow  the  use  of  a  mean  or 
median  value  for  their  fiher  cake. 


acceptable  landfills  to  receive  each 
delisted  waste.  This  alternative  is 
unacceptable  to  the  Agency  since  it 
would  impose  an  impoasible 
administrative  burden. 

C.  Final  Agency  Dedakm 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  die  generated 
filter  press  sludge  and  Ihat  contained  in 
the  on-site  impoundment  are  non- 
hazardous  and  as  such  should  be 
excluded  from  hazardous  waste  control 
The  Agency,  therefore,  is  granting  a  final 
exclusion  to  SR  of  Tennessee  for  its 
waste-water  treatment  sludge  (EPA 
Hazardous  Waste  No.  FOOO)  generated 
and  that  contained  in  the  closed 
impoundment  at  SR's  ^ley.  Tennessee 
facility.  (The  Agency  notes  that  the 
exclusion  remains  in  effect  unless  the 
waste  varies  irom  that  originally 
described  in  the  petition  (/.«.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process).*  In 
addition,  generators  stfll  are  obligated  to 
determine  whether  these  wastes  exliibit 
any  of  the  characteristics  of  hazardous 
waste.)  I 

II.  Vulcan  Materials  Company 

A.  Proposed  Exclusion 

Vulcan  Materials  (V«lcan)  has 
petitioned  the  Agency  to  exclude  its 
brine  purification  muda  and  saturator 
insolubles  for  EPA  Ha^rdous  Waste 
No.  K071,  based  on  the  low 
concentration  and  immobili2at!on  of  the 
listed  constituent  in  the  waste.  Data 
submitted  by  Vulcan  substantiate  their 
claim  that  mercury,  the  listed 
constituent  of  concern,  is  present,  but 
essentially  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Vulcan  indicate  diat  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  SI  FR  16871- 
16873.  May  7. 1986,  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  Vulcan's  petition.) 

B.  Agency  Response  to  Public 
Comments  , 

The  Agency  received  comments 
objecting  to  the  use  of  BP  leachate  data 
in  evaluating  mercury-oontaining  wastes 
that  have  been  petitioned  for  exclusion. 
The  commenter  states  that  the  total 
concentration  of  mercury  in  the  waste 
should  be  used  in  the  Agency's 


*  The  current  exclusion  applies  only  to  the 
processes  covered  by  the  original  demonstrationa.  A 
facility  must  treat  its  waste  as  hazardous,  however, 
until  a  new  petition  is  granted, 
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evaluation  because,  over  time  and  after 
exposure  to  various  landfill  conditions 
[e.g.,  aerobic  and  anaerobic  biological 
activity,  acidic  alkaline,  oxidizing,  and 
reducing  conditions,  organic  and 
inorganic  solvent  effects),  relatively 
insoluble  forms  of  mercury  could  be 
transformed  to  more  transportable  or 
soluble  forms.  However,  the  commenter 
did  not  identify  these  soluble  mercury 
compounds  or  provide  any  information 
that  landfills,  in  general,  would  leach 
mercury  at  concentrations  greater  than 
those  predicted  by  the  EP  toxic  levels 
and  the  VHS  model.  The  commenter  did 
give  literature  sources  and  contacts  to 
support  his  claims.'' 

The  Agency  acknowledges  that  the 
form  and  mobility  of  mercury  in  soils 
can  vary  depending  on  the  types  of 
conditions  present,  as  cited  by  the 
commenter.  Based  on  a  review  of  the 
literature  cited  by  the  commenter,  it 
appears  he  is  concerned  primarily  with 
the  potential  production  of  methylated 
mercury  compounds.  The  formation  of 
monomethyl  menmry  (which  is  more 
soluble  than  dimethyl  mercury),  is 
favored  under  acidic  conditions.  In 
addition,  the  mobilization  of 
monomethyl  mercury  could  occur  under 
these  conditions.  Mobility  of  inorganic 
mercury  in  soils  can  also  occur  under 
acidic  conditions.*  However,  very  acidic 
conditions  in  a  landfill  would  be 
considered  an  absolute  worst-case 
scenario.  The  EP  toxicity  test  simulates 
levels  of  leadiing  activity  and  pH  that 
could  realistically  occur  in  a  Subtitle  O 
landnu.  The  test  is  performed  under 
conditions  at  or  above  a  pH  of  5  using 
0.5  N  acetic  acid.  The  VHS  model 
assumes  a  reasonable  worst-case 
scenario,  using  the  EP  toxicity  test 

The  Agency  can  conclude,  at  this 
time,  that  the  fraction  of  total  mercury 
present  at  a  landfill  as  monomethyl 
mercury  compounds  (and  the  mobility  of 
these  compounds)  does  not  appear  to  be 
high  enough  to  justify  using  the  total 
mercury  concentration  as  an  evaluation 
criteria  in  the  delisting  process.  In  the 
absence  of  data  showing  that  mercury 
would  leach  (under  the  conditions  found 
in  most  Subtitle  D  landifills)  at  higher 
levels  than  that  predicted  by  the  EP 
toxicity  test,  the  Agency  beheves  that 


'  The  Agency  has  reviewed  these  and  other 
literature  source*.  See  public  docket  for  a  more 
detailed  discussion  of  the  Agency's  review. 

*  The  Agency  further  note*  that  based  upon 
studies  by  Korte.  et  al  (1876]  that  there  may  be 
substantial  leaching  of  inorganic  mercury  from  soils 
at  some  acidic  lantJRIl.  that  also  have  h^  chloride 
concentrations.  For  a  large  number  of  lanidlUls.  the 
production  of  mercuric  chloride  complexes  would 
probably  be  inhibited  by  the  formation  of  HgS  and/ 
or  the  reduction  of  mercury.  In  additioa  high 
organic  concentrations  may  also  inhibit  the 
production  of  mercuric  chloride  complexes. 


the  use  of  the  EP  test  in  the  VHS  model 
is  still  the  best  approach  available  to 
predict  reasonable  worst-case  mobility 
of  mercury. 

The  Agency  concludes  that  the  EP  test 
is  still  appropriate  for  evaluating  the 
mobility  of  mercury  in  wastes.  However, 
if  new  evidence  becomes  available  the 
Agency  may  choose  to  further 
investigate  the  issue  in  the  future. 

C.  Final  Agency  Decision 

For  the  the  reasons  stated  in  the 
proposal,  the  Agency  believes  that  the 
brine  clarifier  muds  and  saturator 
insolubles  are  non-hazardous  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  conditional  exclusion  to 
Vulcan  for  its  treated  brine  clarification 
muds  and  treated  saturator  insolubles 
(EPA  Hazardous  Waste  No.  K071) 
generated  at  its  Port  Edwards, 
Wisconsin  facility."  The  conditions  of 
the  exclusion  require  that  Vulcan  test 
each  batch  of  treated  brine  clarifier 
muds  and  saturator  insolubles  prior  to 
disposal  If  EP  analyses  indicate  that  the 
leachate  concentration  of  mercury 
exceeds  0.0129  ppm,  the  waste  must  be 
re-treated  or  disposed  of  as  a  hazardous 
waste  and  will  be  subject  to  the 
regulatory  requirements  of  40  CFR  Parts 
262  throu^  267.  (The  Agency  notes  that 
the  exclusion  remains  in  effect  unless 
the  waste  varies  from  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process).  In 
addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste). 

III.  Effective  Date 

This  rule  is  effective  immediately. 
Although  Subtitle  C  regulations 
normally  take  effect  six  months  after 
promulgation  (RCRA  section  3010(b)), 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here  since 
this  rule  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation,  and  the  fact 


*  The  current  exclusion  applies  only  to  the 
processes  covered  by  the  original  demonstrations.  A 
facility  may  file  a  new  petition  if  it  alters  its 
process.  The  facility  must  treat  its  waste  as 
hazardous,  however,  until  a  new  petition  is  granted. 


that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
beheve  that  this  rule  should  be  effective 
immediately.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act  pursuant 
to  5  U.S.C.  553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  exclusions  is  not 
major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at 
specific  facilities  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling 
these  facilities  to  treat  their  wastes  as 
non-hazardous. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
fmal  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibihty  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

list  of  Subjects  in  40  CFR  Part  261 

Hazardous  wastes,  Recycling. 

Dated:  November  7, 1986. 
Jeffery  D.  Denit 
Acting  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a],  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 


41490      Federal  Register  /  Vol.  51,  No.  221  /  Monday.  November  17,  1986  /  Rules  and  Regulations 


Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6805,  e012(a).  6821,  and  6822). 

2.  In  Appendix  IX,  add  the  following 
wastestreams  in  alphabetical  order  to 
Tables  1  and  2  to  read  as  follows: 

Appendix  IX— Wastes  Excluded  Under 
§§280.20  and  260.22 

Table  1.— Wastes  Excluded  From  Non- 
SPECinc  Sources 


Fidlity 


WmIb  Doscnption 


SRo( 


Riptey,  TN Dawaterad  wastewater 

kaatmant  akidgaa  (EPA 
Hazardous  Wacta  Na 
RX)6)  generated  from 
the  copper,  nickel,  and 
chfonwufit 

atoOoptsdng  of  plastic 
parts  altar  November 
17.  1966. 


Table  2.— Wastes  Excluded  from  Specific 
Sources 


FadMy 


Address 


Waste  description 


Vulcan 
Materials 
Compsny. 


Port  E(»rards, 


Brine  puiication  muds 
(EPA  Hazardous  Waste 
No.  K071)  generated 
fcom  ttie  mercury  cell 
process  in  chlorine 
production,  wtMre 
separately  prepufified 
brine  is  not  used  sftar 
November  17.  1966. 
To  assure  that  mercury 
levels  in  this  waste  are 
mainlainadat 
acceptable  levels,  the 
Mtoiiiiing  ooftditions 
spply  to  this  exclusion: 
Each  batch  o(  treated 
brine  darifier  muds  and 
saturator  insolut)les 
muat  be  tested  (by  the 
extraction  procedure) 
prior  to  dbposal  and 
thaleachate 
concen»ation  of 
mercury  must  be  less 
ttian  or  equal  to  0.0129 
ppm.  H  the  waste  does 
not  meet  this 
requirement,  Itten  It 
must  tie  re-treated  or 
disposed  o«  as 
hazardous.  This 
exclusion  does  not 
spply  to  wastes  for 
which  eittwr  of  these 
I  is  not 


[FR  Doc.  86-25843  Filed  11-14-86;  8:45  am) 
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40  CFR  Part  261 
[SW-fRL-3111-6] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Denials 

agency:  Environmental  Protection 

Agency. 

ACnON:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  [EPA)  today  is  announcing  its 
decision  to  deny  the  petitions  submitted 
by  seven  petitioners  to  exclude  their 
solid  wastes  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20, 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportimity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-speciHc  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  The  effect  of  this  action  is 
that  all  of  this  waste  must  be  handled  as 
hazardous  waste  in  accordance  with  40 
CFR  Parts  262  through  266,  and  Parts 
270,  271  and  124. 
EFFECTIVE  DATE:  May  18, 1987. 
ADDRESS:  The  public  docket  for  these 
final  petition  denials  is  located  in  the 
Sub-basement,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4875 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-ATDF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  IdFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose,  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-5096. 

SUPPLEMENTARY  INFORMATION:  On 

October  17, 1986,  EPA  proposed  to  deny 
specific  wastes  jjensrated  by  several 
facilities,  includiing:  (1)  American 
Telephone  &  Telegraph  (AT&T),  located 
in  North  Andover,  Massachusetts  (see 
51  FR  37141);  (2)  Diamond  Shamrock 
ReHning  and  Marketing  Co..  located  in 
Sunray,  Texas  (see  51  FR  37143);  (3)  Hill 
Petroleum  Company,  located  in 
Houston,  Texas  (see  51  FR  37146);  (4) 
Murphy  Oil  USA,  Inc.,  located  in 
Superior,  Wisconsin  (see  51  FR  37152); 
(5)  New  Departure  Hyatt,  located  in 
Sandusky,  Ohio  (see  51  FR  37154);  (6) 
Virginia  Chemicals,  Inc.,  located  in 
Bucks,  Alabama  (see  51  FR  37156);  and 
(7)  Virginia  Chemicals,  Inc.,  located  in 


Leeds,  South  Carolina  (see  51  FR 
37160). »  * 

The  Agency  had  previously  evaluated 
all  seven  of  the  petitions  which  are 
discussed  in  today'!  notice.  Based  on 
our  review  at  that  time,  all  seven  of 
these  petitioners  were  granted  a 
temporary  exclusion.  Due  to  changes  in 
the  delisting  criteria  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  however,  these 
petitions  have  been  evaluated  both  for 
the  factors  for  which  the  wastes  were 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  wastes  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  all  of  the  petitioning 
facilities  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous;  therefore,  the  Agency  is 
denying  the  petitions  submitted  by  all 
seven  petitioning  facilities  and  is 
revoking  the  temporary  exclusions 
currently  held  by  these  facilities. 

The  denials  made  final  here  involve 
the  following  petitioners: 

American  Telephone  &  Telegraph,  North 

Andover,  Massadiusetts; 
Diamond  Shamrock  Refining  and 

Marketing  Co.,  Sunray,  Texas; 
Hill  Pefroleum  Company,  Houston, 

Texas; 
Murphy  Oil  USA,  Inc.,  Superior, 

Wisconsin; 
New  Departure  Hyatt,  Sandusky,  Ohio; 
Virginia  Chemicals,  Inc.,  Bucks, 

Alabama; 
Virginia  Chemicals,  Inc.,  Leeds,  South 

Carolina. 

I.  American  Telephone  &  Telegraph 

A.  Proposed  Denial 

American  Telephone  &  Telegraph 
(AT&T),  formerly  Western  Electric 
Company,  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
from  EPA  Hazardous  Waste  No.  F006, 
based  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  AT&T, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 


'  In  Die  some  Federal  Ragisiar  notic«.  the  Agency 
also  proposed  to  deny  excltision  of  specific  wastes 
generated  by  THan  Oil  Company,  Indianapolis. 
Indiana  (see  51  FR  37157),  During  the  public 
comment  period  for  the  ptoposed  rule.  Titan  Oil 
sent  a  letter  to  notify  the  Agency  that  the  petitioned 
waste  is  no  longer  treated  or  generated  at  their 
facility,  and  to  withdraw  their  petition. 

*  In  the  same  Fedenl  Rsgittar  notice  the  Agency 
also  proposed  to  deny  exclusion  of  specific  wastes 
generated  by  L-TEC  WeUing  and  Cutting  Systems. 
Ashtabula,  Ohio.  The  Agency  will  address  this 
proposed  denial  in  a  later  Federal  Regisler  notice. 
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form.'  (See  51  FR  37142-37143,  October 
17, 1986,  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
AT&Ts  peUtion.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  AT4T  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  vacuum 
filter  sludge  generated  by  AT&T  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefOTe,  is  denying  a  final 
exclusion  to  American  Telephone  ft 
Telegrai^  for  its  dewatered  wastewater 
treatment  sludge  (vacuum  filter  sludge) 
resulting  from  electroplating  operations, 
listed  as  EPA  Hazardous  Waste  No. 
F006,  which  is  generated  at  its  North 
Andover,  Massachusetts  facility.  By  this 
action,  the  Agency  also  withdraws  the 
temporary  exclusion  granted  for  this 
waste  on  March  4, 1982. 

n.  Diamond  Shamrock 

A.  Proposed  Denial 

The  Diamond  Shamrock  Refining  and 
Marketing  Company  (Diamond 
Shamrock)  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
from  EPA  Hazardous  Waste  Nos.  K048, 
K049,  and  K051  based  on  the  low 
concenfrations  and  immobilization  of 
the  Usted  constituents  in  th«  waste.  Data 
submitted  by  Diamond  Shamrock, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.*  (See  51  FR  37143-37146,  October 
17, 1986,  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
Diamond  Shamrock's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Diamond  Shamrock  for 
the  waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal. 
the  Agency  believes  that  the  DAF  float 


*  AT&T  wat  panted  an  temporaiy  cxdusioa  far 
thit  waste  on  March  4, 1982.  The  cxduaioo  applied 
only  to  the  final  treated  and  dewatered  iludse. 
Furthermore,  the  temporary  exdufion  wat 
conditional  apon  batch  leeting  for  total  cyanide.  If 
the  total  caaoentratlao  exceeded  10  ppa.  then  the 
waate  had  lo  be  oovend  as  daily  practiot  in  order 
to  avoid  photoconvenion  of  the  cyanide. 

*  Diamond  Shamrock  was  granted  a  temporary 
exclusion  for  this  waste  on  February  28, 1982. 


and  API  separator  sludges  generated  by 
Diamond  Shamrock  are  hazardous  and 
as  such  should  not  be  excluded  from 
hazardous  waste  control.  No  additional 
information  was  submitted  concerning 
the  slop  oil  pits  and  slop  oil  emulsion 
solids.  The  Agency,  therefore,  is  denying 
a  final  exclusion  to  Diamond  Shamrock 
Refining  and  Marketing  Company  for  its 
DAF  float.  API  separator  sludge,  slop  oil 
pits  and  slop  oil  emulsion  solids 
resulting  from  petrochemical  processing, 
listed  as  EPA  Hazardous  Waste  Nos. 
K048,  K04g,  and  K051  which  is  generated 
at  its  McKee  Plants  Refinery  near 
Simray.  Texas.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  these  wastes  on 
February  26. 1982.« 

in.  Hill  Petroleum  Company 

A.  Proposed  Denial 

Hill  Petroleum  Company,  (Hill) 
formerly  Charter  International  Oil 
Company,  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment 
sludges  from  EPA  Hazardous  Waste 
Nos.  K048  and  K051  based  on  Ae  low 
concentrations  and  immobilization  of 
the  listed  constituents  in  the  waste.  Data 
submitted  by  Hill,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  essentially  present  in 
an  immobile  frmn.*  (See  51  FR  3714ft- 
37149,  October  17. 1986.  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Hill's  petition.) 

B.  Agency  Response  to  Public 
Comments 

Hie  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Hill  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  beUeves  that  the  DAF  float 
and  API  separator  sludge  generated  by 
Hill  are  hazardous  and  as  such  should 
not  be  excluded  from  hazardous  waste 
control  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Hill  for  its 
DAF  float  aiul  API  separator  sludge 
resulting  from  petrochemical  processing, 
listed  as  EPA  Hazardous  Waste  Nos. 
K048  and  K051  which  is  generated  at  its 


oil  refineiy  in  Houston,  Texas.'  By  this 
action,  the  Agency  also  withdraws  the 
temporary  exclusion  granted  for  this 
waste  on  February  12. 1982. 

IV.  Muiphy  OU  USA.  Inc. 

A.  Proposed  Denial 

Murphy  Oil  USA.  Inc.  (Murphy),  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  Nos.  K049,  K050,  and 
K051  based  on  the  low  concentrations 
and  immobilization  of  the  listed 
constitutents  in  the  waste.  Data 
submitted  by  Murphy,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  essentially  present  in 
an  immobile  form."  (See  51  FR  37152- 
37154.  October  17, 1986,  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Murphy's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Murphy  Oil  for  the 
waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
the  Agency  believes  that  the  API 
separator  sludges  generated  by  Murphy 
are  hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  controL 
Since  the  API  separator  sludges  are 
combined  with  two  other  listed 
hazardous  wastestreams,  the  resulting 
AH  separator  sludges  are  listed  as  K049, 
K050.  and  K051.  The  Agency  therefore, 
is  denying  a  final  exclusion  to  Murphy 
Oil  USA,  Inc.  for  its  API  separator 
sludges  resulting  from  petrochemical 
processing,  listed  as  EPA  Hazardous 
Waste  No.  K04g,  K050.  and  K051  which 
is  generated  at  its  Superior  Refinery  in 
Superior,  Michigan.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  this  waste  on 
February  12. 1982. 

V.  New  Departure  Hyatt 

A.  Proposed  Denial 

New  Departure  Hyatt  has  petitioned 
the  Agency  to  exclude  its  wastewater 
treatment  sludge  from  EPA  Hazardous 
Waste  No.  P008,  based  on  the  low 


*  Diaaumd  Shamrock  was  notified,  in  a  letter 
dated  May  15, 1988,  that  the  Characterization  and 
Ataeatment  Division  [CAD]  would  recommend  to 
the  Assistant  Administrator  far  Solid  Waste  and 
Emergency  Response  that  Diamond  Shamrock's 
petition  be  denied.  Diamond  Shamrodi  declined  to 
exercise  its  optian  to  wi&draw  the  petition.  Sea  51 
FR  STue.  n.  18,  October  17, 1988. 

*  Hill  Petroleum  was  granted  a  temporary 
exclusion  for  this  waste  on  February  12, 1982. 


''  Hill  originally  petitioned  the  Agency  to  exclude 
five  waste-streams;  namely  their  DAF  float  (K048), 
slop  oil  emulsion  solids  (KMB),  heat  exchanger 
bundle  cleaning  sludge  (K050).  API  separator  sludge 
(K051).  and  watte  activated  slua,<e.  This  notice 
discusses  the  Agency's  decision  regarding  Hill's 
DAF  float  (K0«8)  and  API  separator  tlud^  (KOSl). 
Hill  has  withdrawn  their  petitions  for  the  remaining 
three  wastestreams. 

*  Murphy  Oil  was  granted  a  temporary  exclusion 
for  this  waste  on  February  12. 1982. 
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concentration  and  immobilization  of  the 
listed  constitutents  in  the  waste.  Data 
submitted  by  New  Departure  Hyatt, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form."  (See  51  FR  37154-37156,  October 
17, 1986,  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
New  Departure  Hyatt's  petition.} 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  New  Departure  Hyatt  for 
the  waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filter  cake 
generated  by  New  Departure  Hyatt  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  New  Departure  Hyatt  for  its 
dewatered  wastewater  treatment  sludge 
(vacuum  filter  sludge]  resulting  from 
electroplating  operations,  listed  as  EPA 
Hazardous  Waste  No.  F006.  which  is 
generated  at  its  Sandusky.  Ohio  facility. 
By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  this  waste  on  December  15, 
1981. 

VI.  Virginia  Chemicals,  Inc. 

A.  Proposed  Denial 

Virginia  Chemicals,  Inc.  (Virginia 
Chemicals)  has  petitioned  the  Agency  to 
exclude  its  still  bottoms  from  EPA 
Hazardous  Waste  No.  F003.  based  on 
the  low  percentage  of  methanol  in  the 
waste  and  the  non-ignitability  of  the 
waste.  Data  submitted  by  Virginia 
Chemicals,  however,  fails  to 
substantiate  its  claim  that  its  methanol 
recovery  process  generates  non- 
hazardous  still  bottoms.  •"  (See  51  FR 
37156-37157,  October  17. 1986.  for  a 
more  detailed  explanation  of  why  the 
Agency  proposed  to  deny  Virginia 
Chemicals'  petition.)" » 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Virginia  Chemicals  for 
the  waste  identified  in  the  petition. 


•  New  Departure  Hyatt  was  granted  a  temporary 
exclusion  for  this  waste  on  December  15, 1981. 

"Virginia  Chemicals  was  granted  a  temporary 
exclusion  for  this  waste  on  December  31, 1980  (See 
45  FR  86544). 

' '  Virginia  Chemicals  submitted  additional  data 
during  the  comment  period.  This  data  is  still  under 
review.  If  the  data  supports  an  exclusion,  the 
Agency  will  propose  to  exclude  these  wastes. 


C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  still 
bottoms  generated  by  Virginia 
Chemicals  are  hazardous  and  as  such 
should  not  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Virginia 
Chemicals  for  its  methanol  recovery  still 
bottoms  resulting  from  the  manufacture 
of  sodium  hydrosulfite,  listed  as  EPA 
Hazardous  Waste  No.  F003.  which  is 
generated  at  its  Bucks,  Alabama, 
facility.  By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  this  waste  on  December  31, 
1980  (see  45  FR  86444). 

VII.  Virginia  Chemicals,  Inc. 

A.  Proposed  Denial 

Virginia  Chemicals,  Inc.  (Virginia 
Chemicals)  has  petitioned  the  Agency  to 
exclude  its  still  bottoms  from  EPA 
Hazardous  Waste  No.  F003,  based  on 
the  low  percentage  of  methanol  in  the 
waste  and  the  non-ignitability  of  the 
waste.  Data  submitted  by  Virginia 
Chemicals,  however,  fails  to 
substantiate  its  claim  that  its  methanol 
recovery  process  generates  non- 
hazardous  still  bottoms. '2  (See  51  FR 
37160-37161,  October  17, 1986  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Virginia  Chemicals' 
petition.) '3 

B.  Agency  Response  to  Public 
Comments       j 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Virginia  Chemicals  for 
the  waste  identified  in  the  petition. 

C  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  still 
bottoms  generated  by  Virginia 
Chemicals  are  hazardous  and  as  such 
should  not  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Virginia 
Chemicals  for  its  methanol  recovery  still 
bottoms  resulting  from  the  manufacture 
of  sodium  hydrosulfite.  listed  as  EPA 
Hazardous  Waste  No.  F003,  which  is 
generated  at  its  Leeds,  South  Carolina 
facility.  By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  this  waste  on  December  31. 
1980  (see  45  FR  86544). 


"Virginia  Chemicals  was  granted  a  temporary 
exclusion  for  this  waste  on  December  31, 1980  (see 
45  FR  86544). 

"See  footnote  11. 


VIII.  Effective  Oat* 

The  Hazardous  and  Solid  Waste 
Amendments  of  1964  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  seven  petitioners 
included  in  this  notice  having  their 
temporary  exclusions  revoked  and  final 
exclusions  denied.  They  will  have  to 
revert  back  to  handling  their  wastes  as 
they  did  before  being  granted  these 
exclusions  [i.e.,  they  must  handle  their 
wastes  as  hazardous).  These  petitioners 
will  need  some  time  to  come  into 
compliance  with  the  RCRA  hazardous 
waste  management  system. 
Accordingly,  the  effective  date  of  the 
revocation  of  these  temporary 
exclusions  and  denials  is  six  months 
after  publication  of  this  rule  in  the 
Federal  Register. 

IX.  Regidatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation,  which  would 
revoke  temporary  exclusions  and  deny 
petitions  from  seven  facilities  is  not 
major.  The  affect  of  this  rule  would 
increase  the  overall  costs  for  the 
facilities  which  currently  have 
temporary  exclusions  that  are  being 
revoked  and  denied.  The  actual  costs  to 
these  companies,  however,  would  not  be 
significant.  In  particular,  in  calculating 
the  amount  of  waste  that  is  generated  by 
these  seven  facilities  that  currently  have 
temporary  exclusions  and  considering  a 
disposal  cost  of  $300/ton,  the  increased 
cost  to  these  facilities  is  approximately 
$35.3  million,  well  under  the  $100  million 
level  constituting  a  major  regulation.  In 
addition,  some  of  these  companies  are 
large  and.  therefore,  the  impact  of  this 
rule  will  be  relatively  small.  This  rule  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

X.  Regulatory  FlexSiility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  sections  601  through  612. 
whenever  an  Agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  svailable  for  public 
comment  a  regulatory  flexibility 
analysis  which  describes  the  impact  of 
the  rule  on  small  entities  [i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Administrator  may  certify,  however, 
that  the  rule  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  seven 
facilities  across  different  industrial 
segments.  The  overall  economic  impact, 
therefore,  on  small  entities  is  small. 
Accordingly.  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysir.. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 
Dated:  November  6, 1986. 
I.W.  McGraw, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
IFR  Doc.  86-25640  Filed  11-14-66;  8:45  am| 

BILUNG  CODE  S56O-S0-M 


40  CFR  Part  261 
[SW-FRL-3111-7] 

Hazardous  Waste  Management 
System;  Identification  and  Usting  of 
Hazardous  Waste;  Final  Denials 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
decision  to  deny  the  petitions  submitted 
by  three  petitioners  to  exclude  their 
solid  wastes  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20, 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265. 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  The  effect  of  this  action  is 
that  all  of  this  waste  must  be  handled  as 
hazardous  waste  in  accordance  with  40 
CFR  Parts  262  through  266,  and  Parts 
270,  271,  and  124. 
EFFECTIVE  DATE:  May  18,  1987. 
ADDRESSES:  The  public  docket  for  these 
final  petition  denials  is  located  in  the 
Sub-basement,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 


Washington,  DC  20460,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  'F-86-UCDF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800J  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose.  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460.  (202) 
382-5096. 

SUPPlfMENTARY  INFORMATION:  On 
October  21. 1986,  EPA  proposed  to  deny 
specific  wastes  generated  by  several 
facilities,  including:  (1)  General  Motors 
Corp.,  Delco  Products  Division,  located 
in  Kettering,  Ohio  (see  51  FR  37303);  (2) 
John  Deere  Dubuque  Works,  located  in 
Dubuque,  Iowa  (see  51  FR  37305);  and 
(3)  United  Chair.  Inc.,  located  in 
Irondale.  Alabama  (see  51  FR  37309).'-  * 
The  Agency  had  previously  evaluated 
all  three  of  the  petitions  which  are 
discussed  in  today's  notice.  Based  on 
our  review  at  that  time,  these  petitioners 
were  granted  a  temporary  exclusion. 
Due  to  changes  in  the  delisting  criteria 
required  by  the  Hazardous  and  Solid 
Amendments  of  1984.  however,  these 
petitions  have  been  evaluated  both  for 
the  factors  for  which  the  wastes  were 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  wastes  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  these  petitioning 
facilities  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous:  therefore,  the  Agency  is 
denying  the  petitions  submitted  by  all 
three  petitioning  facilities  and  is 
revoking  the  temporary  exclusions 
currently  held  by  these  facilities. 

The  denials  made  final  here  involve 
the  following  petitioners: 


'  in  the  same  Federal  Regisler  notice,  the  Agency 
also  proposed  to  deny  exclusion  for  specific  wastes 
generated  by  the  LTV  Steel  Company,  located  in 
East  Chicago.  Indiana  (see  51  FR  37037).  The 
Agency  will  address  this  proposal  in  a  future 
Federal  Register  notice. 

'  In  the  same  Federal  Register  notice,  the  Agency 
also  proposed  to  deny  exclusion  to  specific  wastes 
generated  by  the  Cerro  Conduit  Co..  located  in 
Syosset.  New  York  (see  51  FR  37301).  Durmg  the 
comment  period  for  the  proposed  rule.  Cerro 
Conduit  sent  a  letter  to  the  Agency  requesting  thai 
its  petition  be  withdrawn.  By  withdrawing  their 
petition.  Cerro  Conduit's  temporary  exclusion  is  no 
longer  vahd:  therefore,  the  previously  petitioned 
waste  must  now  be  handled  as  hazardous. 


General  Motors  Corp..  Delco  Products 

Div..  Kettering,  Ohio; 
John  Deere  Dubuque  Works,  Dubuque, 

Iowa; 
United  Chair,  Inc.,  Irondale.  Alabama. 

I.  General  Motors  Corporation,  Delco 
Products  Division 

A.  Proposed  Denial 

General  Motors  Corporation,  Delco 
Products  Division  (Delcoj  has  petitioned 
the  Agency  to  exclude  its  wastewater 
treatment  sludges  from  EPA  Hazardous 
Waste  Nos.  F006  and  F012.  based  on  the 
absence  or  immobilization  of  the  listed 
constituents  in  the  wastes.  Data 
submitted  by  Delco,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  absent  or  essentially 
present  in  an  immobile  form.'  (See  51 
FR  37303-37305.  October  21, 1986,  for  a 
more  detailed  explanation  of  why  the 
Agency  proposed  to  deny  Delco's 
petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Delco  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  waste 
sludge  cake  generated  by  Delco  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  the  General  Motors 
Corporation,  Delco  Products  Division  for 
its  dewatered  wastewater  treatment 
sludge  (waste  sludge  cake)  resulting 
from  electroplating  and  metal  heat 
treating  operations,  listed  as  EPA 
Hazardous  Waste  Nos.  F006  and  F012 
respectively,  which  are  generated  at  its 
Kettering.  Ohio  facility.  By  this  action, 
the  Agency  also  withdraws  the 
temporary  exclusion  granted  for  this 
waste  on  December  23. 1981  and 
modified  on  January  21, 1982. 

II.  John  Deere  Dubuque  Works 

A.  Proposed  Denial 

John  Deere  Dubuque  Works  (John 
Deere)  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
from  EPA  Hazardous  Waste  No.  F006. 
based  on  the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by  John 
Deere,  however,  fails  to  substantiate  its 


'  Delco  was  granted  a  temporary  exclusion  for  ;ti 
F006  waste  on  December  23. 1981  The  petition  WH^ 
amended  on  January  21.  19B2  to  include  Delcd  s 
F012  waste 
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claim  that  the  listed  constituents  are 
essentially  present  in  an  immobile 
fonn.«  (See  51  FR  37305-37307.  October 
21. 1986,  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
John  Deere's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  on  its  proposed  decision  to 
deny  an  exclusion  John  Deere  for  the 
waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filter  cake 
generated  by  John  Deere  is  hazardous 
and  as  such  should  not  be  excluded 
from  hazardous  waste  control.  The 
Agency,  therefore,  is  denying  a  final 
exclusion  to  John  Deere  Dubuque  Works 
for  its  dewatered  wastewater  treatment 
sludge  (filter  cake)  resulting  from 
electroplating  operations,  listed  as  EPA 
Hazardous  Waste  No.  F006.  which  is 
generated  at  its  facility  located  in 
Dubuque,  Iowa.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  this  waste  on 
December  16, 1981  (see  46  FR  61272). 

III.  United  Chair,  Inc. 

A.  Proposed  Denial 

United  Chair,  Inc.  has  petitioned  the 
Agency  to  exclude  its  wastewater 
treatment  sludge  from  EPA  Hazardous 
Waste  No.  F006,  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  United  Chair,  however, 
fails  to  substantiate  its  claim  that  the 
listed  constitutents  are  essentially 
present  in  an  immobile  form.*  (See  51 
FR  37309-37310,  October  21. 1986.  for  a 
more  detailed  explanation  of  why  the 
Agency  proposed  to  deny  United  Chair's 
petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  United  Chair  for  the 
waste  identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  filter  press 
sludge  generated  by  United  Chair  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  the  United  Chair.  Inc.  for  its 


« |ohn  Deere  was  granted  ■  temporary  exclusion 
for  this  waste  on  December  16, 1981  (46  FR  81272). 

•  United  Chair  was  granted  a  temporary  exclusion 
for  this  waste  May  5, 1982. 


dewatered  wastewater  treatment  sludge 
(filter  press  sludge)  resulting  from 
electroplating  operations,  listed  as  EPA 
Hazardous  Waste  No.  F006,  which  is 
generated  at  its  Irondale,  Alabama 
facility.  By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  this  waste  on  May  5, 1982. 

IV.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  three  petitioners 
included  in  this  notice  having  their 
temporary  exclusions  revoked  and  final 
exclusions  denied.  They  will  have  to 
revert  back  to  handling  their  wastes  as 
they  did  before  being  granted  these 
exclusions  [i.e..  they  must  handle  their 
wastes  as  hazardous).  These  petitioners 
will  need  some  time  to  come  into 
compliance  with  the  RCRA  hazardous 
waste  management  system. 
Accordingly,  the  effective  date  of  the 
revocation  of  these  temporary 
exclusions  and  denials  is  six  months 
after  publication  of  this  final  rule  in  the 
Federal  Register. 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation,  which  would 
revoke  temporary  exclusions  and  deny 
petitions  from  three  facilities  is  not 
major.  The  affect  of  this  rule  would 
increase  the  overall  costs  for  the 
facilities  which  currently  have 
temporary  exclusions  that  are  being 
revoked  and  denied.  The  actual  costs  to 
these  companies,  however,  would  not  be 
significant.  In  particular,  in  calculating 
the  amount  of  waste  that  is  generated  by 
these  three  facilities  that  currently  have 
temporary  exclusions  and  considering  a 
disposal  cost  of  $300/ton.  the  increased 
cost  to  these  facilities  is  approximately 
$2.9  million,  wdl  under  the  $100  million 
level  constituting  a  major  regulation.  In 
addition,  some  of  these  companies  are 
large  and.  therefore,  the  impact  of  this 
rule  will  be  relatively  small.  This  rule  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  sections  601  through  612, 
whenever  an  Agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 


comment  a  regulatory  flexibility 
analysis  which  describes  the  impact  of 
the  rule  on  small  entities  [i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Administrator  may  certify,  however, 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  three 
facilities  across  di%rent  industrial 
segments.  The  overall  economic  impact, 
therefore,  on  small  entities  is  small. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste,  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 

Dated:  November  6, 1986. 
J.W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  86-25839  Filed  11-14-86;  8:45  am] 
BtUJNO  CODE  <560-50-M 


40  CFR  Part  261 
[SW-FRL-3112-8] 


Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusions 

aqency:  Environmental  Protection 
Agency. 

action:  Final  rule.  ! 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  final 
exclusions  for  the  solid  wastes 
generated  at  three  particular  generating 
facilities  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  received  by  the  Agency  under 
40  CFR  260.20  and  260.22  to  exclude 
wastes  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  The 
effect  of  this  action  is  to  exclude  certain 
wastes  generated  at  these  facihties  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  261. 

EFFECTIVE  DATE:  November  17, 1986. 
addresses:  The  public  docket  for  this 
final  rule  is  located  in  the  Sub- 
basement.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460.  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m..  Monday  through  Friday,  excluding 
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Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-88-TRFE-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  &bm  any  one 
regulatory  docket  at  no  cost  Additional 
copies  cost  $.20/page. 
FOR  FURTHEII  INFORMAHON  CONTACT: 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll-free  at 
(800)  424-9346.  or  (202)  382-3000.  For 
technical  information,  contact  Lori 
DeRose.  Office  of  Solid  Waste  (WH- 
562B),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460.  (202)  382-5096. 
SUPPLXMENTAflY  INFORMATION:  On 
October  16, 1986,  EPA  proposed  to 
exclude  specific  wastes  generated  by 
three  facilities,  including:  (1)  Tricil 
Environmental  Systems,  Ina,  located  in 
Hilliard.  Ohio  (see  51  FR  36976);  (2) 
Tricil  Environmental  Systems,  Inc., 
located  in  Nashville,  Tennessee  (see  51 
FR  36979);  and  (3)  Tricil  Environmental 
Systems,  Inc.,  located  in  Muskegon, 
Michigan  (see  51  FR  36983).  These 
actions  were  taken  in  response  to 
petitions  submitted  by  these  companies 
(pursuant  to  40  CFR  260.20  and  260.22)  to 
exclude  their  wastes  from  hazardous 
waste  control.  In  their  petitions,  these 
companies  have  argued  that  certain  of 
their  wastes  were  non-hazardous  based 
upon  the  criteria  for  which  the  waste 
was  listed.  The  petitioners  have  also 
provided  information  which  has  enabled 
the  Agency  to  determine  whether  any 
other  toxicants  are  present  in  the  wastes 
at  levels  of  regulatory  concern.  The 
purpose  of  today's  actions  is  to  make 
final  the  three  proposals  and  to  make 
our  decisions  effective  immediately. 
More  specifically,  today's  rule  allows  all 
three  of  these  facihties  to  manage  their 
petitioned  wastes  as  non-hazardous. 
The  exclusions  remain  in  effect  unless 
the  wastes  vary  from  those  originally 
described  in  the  petitions  [i.e.,  the 
wastes  are  altered  as  a  result  of  changes 
in  the  manufacturing  or  treatment 
processes).*  In  addition,  generators  still 
are  obligated  to  determine  whether 
these  wastes  exhibit  any  of  the 
characteristics  of  hazardous  waste. 

The  Agency  notes  that  the  petitioners 
granted  final  exclusions  in  today's 
Federal  Register  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  the  Agency 


evaluated  the  wastes  for  the  listed 
constituent*  of  concern  as  well  as  for  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  they 
could  cause  the  waste  to  be  hazardous. 
These  petitioners  have  demonstrated 
through  submission  of  raw  materials 
data,  EP  toxicity  test  data  for  all  EP 
toxic  metals,  and  test  data  on  the  four 
hazardous  waste  characteristics  that 
their  wastes  do  not  exhibit  any  of  the 
hazardous  waste  characteristics,  and  do 
not  contain  any  other  toxicants  at  levels 
of  regulatory  concern. 

Limited  Effect  of  Federal  Exclusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  which 
exempt  persons  from  certain  regulatory 
requirements.  For  example.  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  final  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  any  States  which 
had  delisting  programs  prior  to  the 
Amendments  must  become  reauthorized 
under  the  new  provisions.*  To  date  only 
one  State  (Georgia)  has  received 
approval  for  their  delisting  program.  The 
final  exclusions  granted  today, 
therefore,  are  issued  under  the  Federal 
program.  States,  however,  can  still 
decide  whether  to  exclude  these  wastes 
under  their  State  (non-RCRA)  program. 
Since  a  petitioner's  waste  may  be 
regulated  by  a  dual  system  [i.e..  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 

The  exclusions  made  final  here 
involve  the  following  petitioners: 

Tricil  Environmental  Systems,  Inc.. 

Hilliard.  Ohio; 
Tricil  Environmental  Systems,  Inc., 

Nashville,  Tennessee;  and 
Tricil  Environmental  Systems,  Inc., 

Muskegon.  Michigan. 


'  The  current  exclusions  apply  only  to  the 
processes  covered  by  the  original  demonstrnliuns.  A 
facility  may  file  a  new  petition  if  it  alters  its 
process.  Should  such  a  change  occur,  the  facility 
must  treat  its  waste  as  hazardous  until  a  new 
e 'elusion  is  granted. 


*  RCRA  Reauthorization  Statutory  Interpretation 
=4:  Effect  of  Hazardous  and  Solid  Waste 
Amendments  of  1984  on  State  Delisting  Decisions. 
May  16. 1985.  Jack  W.  McGraw.  Acting  Assistant 
Administrator  for  the  Office  of  Solid  Waste  and 
Emergency  Response. 


I.  Tricil  EnvinMunental  Services,  Inc. 

A.  Proposed  Exclusion 

Tricil  Environmental  Services,  Inc., 
(Tricil),  located  in  Hilliard,  Ohio,  has 
petitioned  the  Agency  to  exclude  the 
residue  of  specific  segregated  wastes 
(filter  press  sludge  and  sludge  storage 
piles)  produced  by  its  treatment  facility 
from  EPA  Hazardous  Waste  Nos.  K062 
and  F006  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  Tricil  substantiate  their 
claim  that  the  listed  constituents  of 
concern,  although  present,  are 
essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Tricil  indicate  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  36976- 
36979,  October  16, 1986  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Tricil's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
Tricil  regarding  the  Agency's  decision  to 
grant  an  exclusion  for  the  waste 
identified  in  its  petition.  Tricil 
commented  on  the  following  aspects  of 
the  proposed  exclusion:  (1)  The 
maximum  acceptable  limits  for  several 
constituents  are  below  established 
quantification  limits,  and  (2)  the 
effective  date  of  the  final  exclusion  does 
not  allow  enough  time  for  Tricil  to  come 
into  compliance  with  the  conditions  of 
the  exclusion.  These  comments  are 
addressed  below. 

Tricil  commented  that  the  maximum 
acceptable  levels  (MALs)  for  1,2- 
dichloroethane,  chloroform,  and  1,1- 
dichloroethane  (0.0082,  0.012,  and  0.01 
ppm,  respectively)  are  below  the 
established  analytical  quantification 
hmits  [i.e.,  0.05  ppm  as  per  the  proposed 
toxicity  characteristic  (see  51  FR  21648- 
21693)  for  1,2-dichloroethane  and 
chloroform,  and  0.05  ppm  as  per  SW-846 
Test  Method  8240  for  1,1- 
dichloroethane.)  Tricil  suggested  that 
the  MALs  for  these  three  constituents  be 
set  at  the  quantification  limit  of  0.05 
ppm.  The  Agency  realizes  that  there  are 
some  constituents  whose  MALs  are 
below  standard  EPA  detection  limits. 
The  Agency  has  noted  in  previous 
notices  that  where  hazardous 
constituents  in  a  waste  are  determined 
to  be  nondetectabie  using  appropriate 
analytical  methods,  the  Agency  will,  as 
a  matter  of  policy,  not  regulate  the 
waste  as  hazardous.  The  Agency  notes 
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that  Tricil  has  submitted  analytical 
results  with  detection  limits  as  low  as 
0.008  ppm  for  chloroform  and  0.014  for 
1.2-dichloroethane.  (All  reported  results 
for  1,1-dichloroethane  were  greater  than 
0.05  ppm;  however,  the  Agency  believes 
these  three  compounds  are  similar 
enough  that  Tricil  should  be  able  to 
achieve  detection  limits  less  than  0.05 
ppm  for  1.1-dichloroethane.)  The 
Agency,  therefore,  does  not  believe  that 
it  is  necessary  to  raise  the  MALs  to  0.05 
ppm.  but  will  review  the  petitioner's  first 
six  months  of  analytical  data  and,  if  a 
problem  is  demonstrated,  will  repropose 
the  alternative  detection  limits  as 
necessary. 

Tricil  requested  that  the  Agency 
Tmalize  the  proposed  exclusion  prior  to 
or  on  the  HSWA  deadline  of  November 
8. 1986  but  to  postpone  the  cancellation 
of  their  temporary  exclusion  and  the 
effective  date  of  the  final  exclusion  for 
six  months.  Tricil  requested  this 
extension  of  the  temporary  exclusion 
and  postponement  of  the  final  exclusion 
in  order  to:  (1)  Allow  Tricil  to  adjust  its 
treatment  system  and/or  eliminate 
clients  in  order  to  implement  an 
effective  organics  pre-screening  process 
to  limit  organic  content  in  the  waste, 
and  (2)  allow  Tricil  to  develop  the 
required  laboratory  capabilities  and/or 
locate  commercial  laboratories  to 
conduct  the  batch  testing  requirements 
of  the  conditional  exclusion.  Tricil 
believes  that  the  Agency  has  the 
authority  under  HSWA  to  grant  Tricil's 
request.  Tricil's  Interpretation  of  HSWA 
is  that  "temporary  exclusions  issued 
prior  to  enactment  cease  to  be  in  effect 
on  November  8, 1988  unJess  EPA  has 
promulgated  a  final  decision  to  grant  or 
deny  a  final  exclusion  by  November  8, 
1986."  In  addition.  Tricil  pointed  out  that 
the  Agency  has  given  facilities  whose 
temporary  exclusions  are  being  denied  a 
six  month  period  to  come  into 
compliance.  The  Agency  agrees  with 
Tricil's  arguments  and.  therefore,  will 
allow  Tricil  a  six  month  period  to  come 
into  compliance  with  those  conditions  of 
the  final  exclusion  pertaining  to  the 
level  of  organic  toxicants  in  the  delisted 
waste.  The  Agency,  however,  believes 
that  it  is  appropriate  for  Tricil  to 
implement  immediately  the  testing 
requirements  for  the  EP  toxic  metals, 
nickel,  and  cyanide  since  Tricil 
currently  pre-screens  incoming  client 
wastes  under  the  continuous  testing 
provisions  of  their  conditional 
temporary  exclusion  and  has  had  ample 
time  to  prepare  for  this  condition. 

The  Agency  notes  that  since  the  draft 
of  "EPA  Support  Document:  Regulatory 
Standards  and  Solubilities  of 
Constituents  of  Concern"  (dated  June 


1986)  has  undergone  recent  updates,  the 
proposed  maximum  acceptable  levels 
for  specific  organics  in  Tricil's 
contingency  plan  (item  #3)  have  been 
modified.  Tricil  will  be  required  to  test 
for  the  total  content  of  the  organic 
toxicants  listed  below.  If  the  total 
content  of  any  of  these  constituents 
exceeds  the  maximum  levels  listed 
below,  the  waste  must  be  managed  and 
disposed  as  a  hazardous  waste  under  40 
CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270.  A 
corrected  and  final  list  of  MALs  for  the 
Tricil  wastes  is  provided  in  Table  1. 

Table  1.— Maximum  Acceptable  Limits  for 
Trcil  Wastes 


Constrtua»i«s 

Maximum 
acceptable 
limits  (ppm) 

Acrotein .„ 

Anthracene _..... _ 

Benzene , 

p-Chloro-rtw»89ot _ 

1  .l-OictHofo«*Mne 

Huorene _ 

Methytene  chloride 

Methyl  elhyl  ketone _ „. 

Phenwrthrene 

'56  8 
76.8 
0106 
133 
001 
10.4 
8.2 
326 
11.9 
14 

Trichlofoelhytene „ ., 

Chlorolofm _ 

1.2-OtchlOfoethane 

0.59 
0.013 
0.0083 
231 

1.2-tran»-Dic«oroethyten«. __ 

2,4-Dimethylphenol ^ „. 

Vinyl  chlonde _ 

1 .2-Diphenyl  hydrazine 

•12.5 
0.18 
'0.001 

•The  MAL  oted  in  the  proposed  exdusKjn  was  based  on 
a  (Wtereni  solubiMy.  Th«  MAL  cited  here  is  based  on  a 
revised  sotubihy 

•  The  MAL  lor  2.4-dm)«hyl  phenol  and  1.2-diphenyl  hydra- 
zine were  reported  mcorectly  m  the  proposed  exclusion. 


C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  treatment 
residue  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  conditional  exclusion  to  Tricil 
for  its  treatment  residue  (EPA 
Hazardous  Waste  Nos.  K062  and  F006) 
generated  at  Tridl's  Hilliard,  Ohio 
facility.  The  conditions  which  must  be 
met  were  outlined  in  a  contingency 
testing  program  ia  the  proposed 
exclusion.  (The  Agency  notes  that  the 
exclusion  remains  in  effect  unless  the 
waste  varies  from  that  originally 
described  in  the  petition  [i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  the 
manufacturing  or  treatment  process).*  In 
addition,  generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 


'  See  footnote  1. 


n.  Trial  Environmental  Services,  Inc. 

A.  Proposed  Exclusion 

Tricil  Environmental  Services,  Inc., 
(Tricil),  located  in  Nashville,  Tennessee, 
has  petitioned  the  Agency  to  exclude  its 
wastewater  treatmeat  sludge  (vacuum 
filter  sludge)  from  EPA  Hazardous 
Waste  No.  F019,  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  Tricil  substantiate  their 
claim  that  the  listed  constituents  of 
concern,  although  present,  are 
essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Tricil  indicate  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  3697&- 
36983,  October  16, 19B6  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Tricil's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  fi-om 
Tricil  regarding  the  Agency's  decision  to 
grant  an  exclusion  for  the  waste 
identified  in  its  petition.  Tricil 
commented  on  the  following  aspects  of 
the  proposed  exclusion:  (1)  The 
maximum  acceptable  limits  for  several 
constituents  are  below  established 
quantification  limits,  and  (2)  the 
effective  date  of  the  final  exclusion  does 
not  allow  enough  time  for  Tricil  to  come 
into  compliance  with  the  conditions  of 
the  exclusion.  These  comments  are 
addressed  below. 

Tricil  requested  that  the  Agency 
finalize  the  proposed  exclusion  prior  to 
or  on  the  HSWA  deadline  of  November 
8, 1986  but  to  postpone  the  cancellation 
of  their  temporary  exclusion  and  the 
effective  date  of  the  final  exclusion  for 
six  months.  Tricil  requested  this 
extension  of  the  temporary  exclusion 
and  postponement  of  the  final  exclusion 
in  order  to:  (1)  Allow  Tricil  to  adjust  its 
treatment  system  and/ or  eliminate 
clients  in  order  to  implement  an 
effective  organics  pre>8creening  process 
to  limit  organic  content  in  the  waste, 
and  (2)  allow  Tricil  to  develop  the 
required  laboratory  capabilities  and/or 
locate  commercial  laboratories  to 
conduct  the  batch  testing  requirements 
of  the  conditional  exclusion.  Tricil 
believes  that  the  AgeUcy  has  the 
authority  under  HSWA  to  grant  Tricil's 
request.  Tricil's  interpretation  of  HSWA 
is  that  "temporary  exclusions  issued 
prior  to  enactment  ceise  to  be  in  effect 
on  November  8, 1986  unless  EPA  has 
promulgated  a  final  decision  to  grant  or 
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deny  a  final  exdnsion  by  Novembers, 
1986."  In  addition,  Tricil  pointed  out  that 
the  Agency  has  given  facilities  whose 
temporary  exclusions  are  being 
withdrawn/denied  a  six  month  period  to 
come  into  compliance.  The  Agency 
agrees  with  Tricil's  arguments  and, 
therefore,  will  allow  Tricil  a  six  month 
period  to  come  into  compliance  with 
those  conditions  of  the  final  exclusion 
pertaining  to  the  level  of  organic 
toxicants  in  the  delisted  waste.  The 
Agency,  however,  believes  that  it  is 
appropriate  for  Tricil  to  implement 
immediately  the  testing  requirements  for 
the  EP  toxic  metals,  nickel,  and  cyanide 
since  Tricil  currently  pre-screens 
incoming  client  wastes  under  the 
continuous  testing  provisions  of  their 
conditional  temporary  exclusion  and 
has  had  ample  time  to  prepare  for  this 
condition. 

The  Agency  notes  that  since  the  draft 
of  "EPA  Support  Document  Regulatory 
Standards  and  Solubilities  of 
Constituents  of  Concern"  (dated  June 
1986)  has  undergone  recent  updates,  the 
proposed  maximum  acceptable  levels 
for  specific  organics  in  Tricil's 
contingency  plan  (item  #3)  have  been 
modified.  Tricil  will  be  required  to  test 
for  the  total  content  of  the  organic 
toxicants  listed  below.  If  the  total 
content  of  any  of  these  constituents 
exceeds  the  maximum  levels  listed 
below,  the  waste  must  be  managed  and 
disposed  as  a  hazardous  waste  under  40 
CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270.  A 
corrected  and  final  list  of  MALs  for  the 
Tricil  wastes  is  provided  in  Table  1. 

Table  1.— Maximum  Acceptable  Limits  for 
Tricil  Wastes 


ConsWuentB 

Manmun 
acceptable 

kmrts  (ppm) 

Acrolein 

'363 
402 

0.66 
848 
0.068 

66.7 

524 

7ai 

89 
1.2 
378 
0.081 

•0  053 

797 
1.16 

•0.CO5 

Anthracene . 

Benzene 

p-Chlofo-nvcresol _ 

1  .l-DKtitoroethane 

Fluorene „ 

Methylene  chtonde 

n-NitfOsodiphenylamme 

Phenanthrene 

Tetrachloroethylono 

Tnchtoroethylene 

Chkxolomi 

1 .2-Dichloroethane 

Vinyl  chtonde 

1.2-Dlphenyl  hydrazine 

_L 


.  LIIH.!!*'-.?!??^'"  21?  Pfoposod  axdusion  was  based  on 
a«teiwil  artuWty.  -nie  MAL  cHed  h«e  ia  boed  on  a 
ravnad  sakjtxbty. 

"The  MAL  for  1.2-dichloioeHiane  and  1,2-diphenyl  hydra- 
zine were  reporlad  mcorectty  in  the  proposed  axdionn 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  treatment 
residue  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 


waste  control.  The  Agency,  therefore,  is 
granting  a  conditional  exclusion  to  Tricil 
for  its  treatment  residue  resulting  from 
the  chemical  conversion  coating  of 
aluminum,  listed  as  EPA  Hazardous 
Waste  No.  F019,  generated  at  its 
Nashville,  Tennessee  facility.  The 
conditions  which  must  be  met  were 
outlined  in  the  contingency  testing 
program  in  the  proposed  exclusion.  (The 
Agency  notes  that  the  exclusion  remains 
in  effect  unless  the  waste  varies  from 
that  originally  described  in  the  petition 
(i.e.,  the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  process).*  In  addition, 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste.) 

III.  Tricil  Environmental  Services,  Inc. 

A.  Proposed  Exclusion 

Tricil  Environmental  Services,  Inc., 
(Tricil),  located  in  Muskegon,  Michigan, 
has  petitioned  the  Agency  to  exclude  the 
treatment  residue  (filter  press  sludge) 
produced  by  its  treatment  facility  from 
EPA  Hazardous  Waste  Nos.  K062  and 
F006  based  on  the  low  concentration 
and  immolHlization  of  the  listed 
constituents  in  the  waste.  Data 
submitted  by  Tricil  substantiate  their 
claim  that  the  listed  constituents  of 
concern,  although  present,  are 
essentially  present  in  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Tricil  indicate  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern,  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  51  FR  36983- 
36987,  October  16, 1988  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  grant  Tricil's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
Tricil  regarding  the  Agency's  decision  to 
grant  an  exclusion  for  the  waste 
identified  in  its  petition.  Tricil 
commented  on  the  following  aspects  of 
the  proposed  exclusion:  (1)  The 
maximum  acceptable  limits  for  several 
constituents  are  below  established 
quantification  limits,  and  (2)  the 
effective  date  of  the  final  exclusion  does 
not  allow  enough  time  for  Tricil  to  come 
into  compliance  with  the  conditions  of 
the  exclusion.  These  comments  are 
addressed  below. 

Tricil  commented  that  the  maximum 
acceptable  levels  (MALs)  for  1,2- 
dichloroethane,  chloroform,  and  1.1- 


'  See  footnote  1. 


dichloroethane  (0.0082.  0.012,  and  0.01 
ppm,  respectively)  are  below  the 
established  analytical  quantification 
limits  (i.e.,  0.05  ppm  as  per  the  proposed 
toxicity  characteristic  (see  51  FR  21648- 
21693)  for  1,2-dichloroethane  and 
chloroform,  and  0.05  ppm  as  per  SW-846 
Test  Method  8240  for  1.1- 
dichloroethane.)  Tricil  suggested  that 
the  MALs  for  these  three  constituents  be 
set  at  the  quantification  limit  of  0.05 
ppm.  The  Agency  realizes  Uiat  there  are 
some  constituents  whose  MALs  are 
below  standard  EPA  detection  limits. 
The  Agency  has  noted  in  previous 
notices  that  where  hazardous 
constituents  in  a  waste  are  determined 
to  be  non-detectable  using  appropriate 
analytical  methods,  the  Agency  will,  as 
a  matter  of  policy,  not  regulate  the 
waste  as  hazardous.  The  Agency  notes 
that  Tricil  has  submitted  analytical 
results  with  detection  limits  as  low  as 
0.008  ppm  for  chloroform  and  0.014  for 
1,2-dTchloroethane.  (ALl  reported  results 
for  l.l-dichloroethane  were  greater  than 
0.05  ppm;  however,  the  Agency  believes 
that  these  three  compounds  are  similar 
enough  that  Tricil  should  be  able  to 
achieve  detection  limits  less  than  0.05 
ppm  for  1,1-dichloroethane.)  The 
Agency,  therefore,  does  not  believe  that 
it  is  necessary  to  raise  the  MAL  to  0.05 
ppm,  but  will  review  the  petitioner's  first 
six  months  of  analytical  data  and,  if  a 
problem  is  demonstrated,  will  repropose 
the  alternative  detection  limits  if 
necessary. 

Tricil  requested  that  the  Agency 
finahze  the  proposed  exclusion  prior  to 
or  on  the  HSWA  deadline  of  November 
8, 1986  but  to  postpone  the  cancellation 
of  their  temporary  exclusion  and  the 
effective  date  of  the  final  exclusion  for 
six  months.  Tricil  requested  this 
extension  of  the  temporary  exclusion 
and  postponement  of  the  final  exclusion 
in  order  to:  (1)  Allow  Tricil  to  adjust  its 
treatment  system  and/or  eliminate 
clients  in  order  to  implement  an 
effective  orgpnics  pre-screening  process 
to  limit  organic  content  in  the  waste. 
and  (2)  allow  Tricil  to  develop  the 
required  laboratory  capabilities  and/or 
locate  commercial  laboratories  to 
conduct  the  batch  testing  requirements 
of  the  conditional  exclusion.  Tricil 
believes  that  the  Agency  has  the 
authority  under  HSWA  to  grant  Tricil's 
request.  Tricil's  interpretation  of  HSWA 
is  that  "temporary  exclusions  issued 
prior  to  enactment  cease  to  be  in  effect 
on  November  8, 1986  unless  EPA  has 
promulgated  a  final  decision  Xo  grant  or 
deny  a  final  exclusion  by  November  8. 
1986."  In  addition.  Tricil  pointed  out  that 
the  Agency  has  given  facilities  whose 
temporary  exclusions  are  being 
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withdrawn/denied  a  six  month  period  to 
come  into  compliance.  The  Agency 
agrees  with  Tricil's  arguments  and, 
therefore,  will  allow  Tricil  a  six  month 
period  to  come  into  compliance  with 
those  conditions  of  the  final  exclusion 
pertaining  to  the  level  of  organic 
toxicants  in  the  delisted  waste.  The 
Agency,  however,  believes  that  it  ia 
appropriate  for  Tricil  to  implement 
immediately  the  testing  requirements  for 
the  EP  toxic  metals,  nickel,  and  cyanide 
since  Tricil  currently  pre-screens 
incoming  client  wastes  under  the 
continuous  testing  provisions  of  their 
conditional  temporary  exclusion  and 
has  had  ample  time  to  prepare  for  this 
condition. 

The  Agency  notes  that  since  the  draft 
of  "EPA  Support  Document:  Regulatory 
Standards  and  Solubilities  of 
Constituents  of  Concern"  (dated  June 
1986]  has  undergone  recent  updates,  the 
proposed  maximum  acceptable  levels 
for  specific  organics  in  Tricil's 
contingency  plan  (item  #3)  have  been 
modified.  Tricil  will  be  required  to  test 
for  the  total  content  of  the  organic 
toxicants  listed  below.  If  the  total 
content  of  any  of  these  constituents 
exceeds  the  maximum  levels  listed 
below,  the  waste  must  be  managed  and 
disposed  as  a  hazardous  waste  under  40 
CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270.  A 
corrected  and  fmal  list  of  MALs  for  the 
Tricil  wastes  is  provided  in  Table  1. 

Table  1.— Maximum  Acceptable  Limits  for 
Tricil  Wastes 


Conslituentt 


Acroton 

Anthracene „ 

Benzene 

p-Chlofo-m-cfesol 

1 .1  -OKtHoroemane 

Floorene 

Methylene  chionde 

Methyl  elhyl  ketone 

n-Nitrosodlphenylamine 

Phenanthrane 

Tetrachloroelhylene 

TncMoroethylene 

ChlorolonTi 

1 .2-Dichtoroethane 

1  ^-trane-Oichloroethylene... 

2.4-Oimelhylphenol 

Vinyl  chionde 

1.2-Diphenyl  hydrazine. 


Manmum 
acceptable 
imils  (ppm) 


>56.e 
76.8 
0.106 
133 
0.01 
10.4 
8.2 
326 
11.B 
14 

0.188 
0.59 
0.013 
0.0083 
231 
•12.5 
0.18 
•0.001 


C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  treatment 
residue  is  non-hazardous  and  as  such 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  conditional  exclusion  to  Tricil 
for  its  treatment  residue  (EPA 
Hazardous  Waste  Nos.  K062  and  F006] 
generated  at  Tricil's  Muskegon, 
Michigan  facility.  The  conditions  which 
must  be  met  were  outlined  in  a 
contingency  testing  program  in  the 
proposed  exclusion.  (The  Agency  notes 
that  the  exclusion  remains  in  effect 
unless  the  waste  varies  from  that 
originally  described  in  the  petition  [i.e., 
the  waste  is  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  process).'  In  addition, 
generators  still  are  obligated  to 
determine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 


■  The  MAL  cited  in  the  propoaed  exclusion  was  iMsed  on 
a  dMafem  solubiMy.  The  MAL  cited  here  is  based  on  a 
revisad  aoUxkiy. 

•The  MAL  tor  2.4-diniethyl  phenol  and  1,2-diphenyl  hydra- 
zine were  reported  iticorrectly  in  the  proposed  exdusioa 


IV.  Effective  Date 

This  rule  is  effective  immediately, 
including  the  testing  requirements  for 
heavy  metals  and  cyanide.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  for  the 
heavy  metals  and  cyanide  testing  since 
the  petitioner  has  had  ample  time  to 
prepare  for  this  condition.  Accordingly, 
the  rule  and  testing  conditions  for  heavy 
metals  and  cyanide  are  effective 
inunediately.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d).  This  is  not  the  case, 
however,  for  the  three  facilities  included 
in  this  notice  with  respect  to  the 
conditional  testing  requirements  for 
organics.  These  facilities  will  need  some 
time  to  implement  an  effective  organic 
pre-screening  program  and  develop  on- 
site  laboratory  capabilities.  Accordingly, 
the  effective  date  of  the  organic  testing 
conditions  is  six  months  after  the 
publication  of  this  rule  in  the  Federal 
Register. 

V.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 


'See  footnote  1. 


must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  exclusions  is  not 
major  since  its  effect  is  to  reduce  the 
overall  costs  and  ecoaomic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at 
specific  facilities  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling 
these  facilities  to  treat  their  wastes  as 
non-hazardous. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  wastes,  Recycling. 

Dated:  November  7, 1988. 
leffery  D.  Denit, 
Acting  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006^  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912(a].  6921.  and  6922). 

2.  In  Appendix  IX.  add  the  following 
wastestreams  in  alphabetical  order  to 
tables  1  and  2  to  read  as  follows: 
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Appendix  IX— Wastes  Excluded  Under  S  9  260.20  and  280.22 

Table  l.— Wastes  Excluded  From  Non-specific  Sources 


FadHy 


Trial  EnwrommnM  SysMmt.  Inc„ 


HMwd,  Ohio.. 


Tncil  Enwonmental  Systems,  Inc.. 


Nashville,  Tennessee 


Waste 


^2lS«T2r2!Ll^nr,2?T  '^^*  ^*"  *•*•  '*>  •=«»'  9"«»8»ed  Irom  eleclro|M«<g 
22^Sr!J!^!Lj?!;^  '111!^^''  "*"  "*  •»^»«>«-  <»nstituenls  are  not  present  r.  the  waste  at 
•»eiso»™jMatonfc^^ 

Tws  testing  program  nust  msa«  the  toUowmg  condWons  lor  «ie  eidusnn  to  be  vakd 
'^'Jr^'^™  5"**^*  '■**"  "**  •*  faprosentatiMely  sampled  and  tested  usmg  the  total  on  and  grease 

^^^H^ZJrS^jJH!^-  "J?!*^  ehromiura  lead,  selenium,  silver,  mercury,  and  nckel    If  the  extract 

J^^*l!!'^'.!?'..!*^r^'  "-^  .V^-  "«'  «*«  ««»«»  OS'S  ppm;  iMnum  levels  exce«l  6.3  ppm; 

2Sr^  ^' ■*'*'?*"  '**?^*'?— ^  °°*3  PP™;  <«««>  •«*  •«*«>  0013  ppm^  or  nickel  levels  exceed  2.2 

^jTirr!!r.!l^L^  .?^?*?^?-'Ty!_y^  '*f>°»^  -  •  "aardous  waste  under  40  CFR  Pans  262  to 
ZB5  and  the  permiWng  standards  o(  40  CFR  P»i  270 

SZhT^J^^.S^I^U"'^  ''*"'**  levels  (us«g  the  EP  Toncity  test  wilhoul  acabc  ac«l  adiustment) 
S^n.5^  S^-^-**^"^'*  '•*•«««  »  managed  and  d>poe«l  as  a  hazardous  waste  under  40  CFR 
^^  2^*  265  and  the  permMng  standanjs  o(  40  CFR  Pwt  270 

^^j!^*Tt^  ^J!TH^  ""  "***  »or  the  total  content  o«  the  tatowing  orgsnK  toxicants  W  the  total 
contort  01  any  o(  the  consMuents  exceeds  the  maximum  levels  shown,  tfie  waM  must  be  managed  aS 
*P0sed  as  a  hazardous  wastoundsr40CFRP«ts262to265«Kl1he  permitting  standards  cHoCFB  P,, 

,      ,  Compound  and  Maximum  Acceptable  Levels  (ppm) 

Acrolein,  56.8 

Anttvacene.  76.8 
Benzene.  0  106 
p-Chloro-m-cresol.  133 
1.1-Dichloroethane.  0.01 
Fluorene,  10.4 
Methylene  chlorids,  8.2 
Methyl  ethyl  ketone,  326 
n-Nitrosodlphenylamine,  11.0 
Phenaiitfiieiie,  14 
Tetrachkvoelhylene,  0.188 
Trichtoroelhylene,  0.59 
Chlorotorm,  0.013 
1,2-Oichloroelhane.  0.0063 
1,2-trans-OicNaroelhylene.  231 
2,4-Oimethylphenol,  12.5 
Vinyl  chloride,  0.18 

**Ll5*  "^,1^  ■"  """^^  "0"  "^  «>«*  to  fomri  one  monthly  composite  sample,  which  most  be 
Sirs  ^^,TS^S!t^^.^:y°''^  •'^^  "»*•  ««»««««»»  remammg  organics  on  the  pnonty 
pofc<antl«t(See47FH5^^0B,^4ovember  19,  1982.  lor  a  list  d  the  phonly  pollutants.) 
JHU^f  "^l^.""?^  1-4  must  be  kept  on  file  at  the  facility  tor  inspection  purposes  and  nxjsl  be 
ST*^'  ^1!!™!!!!!^  "**  submitted  to  the  Admmtrator  by  certified  men  on  s  senwnnual  basis  The  Agency 
wTBwewthB»itonTiation  and  if  needed,  win  propoae  to  mod»y  or  withdraw  the  exclusion.  The  organics  testing 
diwoibed  in  cortdllions  3  and  4  above  is  not  required  until  May  18,  1967.  The  Agency's  decision  to  condrtionaHy 
exCTiOB  the  treatment  raxkte  generated  from  the  wastewater  treatment  system  at  this  facility  npkes  only  to  the 
wastewater  treatmert  residue  as  described  in  this  petition.  ^^ 


,    ^  fceatmert  sludgas  (EPA  Hazardous  Waste  No  F019)  generated  from  chemical  conversion 

Mating  of  alunwium  after  November  17,  1986.  To  ensure  that  hazardous  constituents  are  not  present  m  the 
wB«Bat  levels  of  re^jlatory  concern,  the  faciity  must  implemert  a  contingency  testmg  program  for  the 
portioned  wastes.  This  testing  program  must  meet  the  folkiwing  condikons  fw  the  excfcoon  to  be  vaM 

'  Lff^L!"'*  °*  treatment  resxlue  must  be  representatively  sampled  and  tested  usmg  the  total  o«  and  grease 
test  and  the  EP  Toxicity  test  (or  the  Oily  Waste  EP  test,  if  the  on  and  grease  contert  of  the  wMs  exceed  one 
pertart)  for  arsenc,  baium,  cadmium,  chromium,  lead,  selenium,  silver,  mercury,  and  nickel  H  the  extract 
tonuH^rtons  for  chromium,  lead,  arsenic,  and  silvar  exceed  11  ppm-  benum  levels  exceed  22  2  ppm 
ca*nium  and  selenium  levels  eneed  0.22  ppm;  mercury  levels  exceed  0.044  ppm;  or  nickel  levels  exceed  7  8 
ppm,  the  waste  win  be  re-traated  or  managed  and  disposed  as  a  hazardous  waste  under  40  CFR  Parts  262  to 
266  and  the  pemritting  standards  of  40  CFR  Part  270. 

^^L^f^.^!^"*  '™"'''*^  lesrtie  must  be  tested  for  reactive  and  teachable  cyanxJe  M  the  reactive  cyanide 
Mw*  exceed  250  ppm  or  teachable  cyarede  levels  (usmg  the  EP  Toxcily  test  without  acetic  acid  adfustmenl) 
««eed  4.4  ppm.  the  waste  mu«t  be  re-treated  or  managed  and  disposed  as  a  hazardous  waste  under  40  CFR 
Parte  262  to  266  and  the  panntting  standards  of  40  CFR  P«i  270 

(3)  Each  batch  at  the  waste  muat  be  tested  for  the  total  content  of  the  loNowmg  organic  toxicants  »  the  total 
TOntent  of  any  of  the  conatitaents  exceeds  the  maximum  levels  shonm.  the  waste  must  be  managed  and 
dwjweed  as  a  hazardous  waste  under  40  CFR  Parts  262  to  265  and  the  pemiming  standards  of  40  CFR  Pari 

Compound  and  Maximum  Acceptable  Levels  (ppm) 
AcfOlem,  363 
Anthracene.  492 
Banzeiw.  0.68 
p<3iloro-m-cfesol.  846 
1,1-Dichkxoethane.  0  068 
Fkjotene.  66.7 
Mettiylene  chkxide,  52  4 
n-Nitrosodiphenylamine,  76.1 
Phenanttirene,  89 
Tetrachkxoethytene.  1.2 
Tnchkjroethylerte,  3.78 
Chloroform,  0.081 
1,2-Dichloroethane.  0.053 
2.4-Dimethylpheiiol.  79  7 
Vinyl  chkxide.  1.16 
1,2-Diphenyl  hydrazine,  0.005 

(4)  A  grab  sample  must  be  collected  from  each  batch  to  form  one  monthly  composite  sample  which  must  be 
tested  using  GC/MS  analysis  for  the  con^iounds  shown  above  as  well  as  the  remaining  organics  on  the  pnonty 
pdlutam  lot.  (See  47  FR  52309.  November  19.  1982,  for  a  hst  of  the  pnonty  pdKjtants ) 

'^LUlli!!?*  ***  IWm  cundWiutis  1-4  must  be  kept  on  file  at  the  facility  for  inspection  purposes  and  musi  be 
compiled,  summanzad,  and  siAwnitted  to  the  Administrator  by  certified  mail  on  a  semiannual  basis  The  Agency 
will  review  this  mfonnation  and  if  needed,  will  propose  to  modify  or  withdraw  the  exckjsion  The  organics  testmg 
dMcnbedm  conditions  3  and  4  above  is  not  required  untrt  May  18.  1987  The  Agency's  decision  to  conditionally 
exckJde  the  keatmert  rasxkja  generated  from  the  wastewater  treatmert  system  at  this  faakty  applies  only  to  the 
wastewater  treatment  residue  as  descnbed  m  this  petition. 


Table  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Waste  description 


Oewatered  mnstewatar  treatment  sludges  (EPA  Hazardous  Waste  No.  F006)  generated  from  electroptating 
operations  after  November  17.  1986.  To  ensure  ttiat  hazardous  constituents  ve  not  present  in  the  waste  at 
levels  of  regulatory  concern,  the  facility  must  implement  a  contingency  testing  program  tor  the  petitioned  wastes. 
Thn  testing  program  must  meet  the  followir>g  conditions  for  the  exclusion  to  be  vaM: 

(1)  Each  batoh  of  treatment  residue  must  be  representativety  sampled  and  tested  taing  the  total  oil  and  grease 
test  and  the  EP  Toxicity  test  {or  the  Oily  Waste  EP  test,  it  the  oil  and  grease  content  of  the  waste  exceeds  one 
percent)  for  arsenic,  barium,  cadmium,  chromium,  lead,  selentum,  silver,  mercury,  tnS  nickel.  It  ttte  extract 
concentraliens  for  dvornum,  lead,  arsenic,  and  silver  exceed  0.315  ppm;  barium  levels  exceed  6.3  ppm^ 
cadmium  and  selenium  levels  exceed  0.063  ppm;  mercury  levels  exceed  0.013  ppm;  or  nickel  levels  exceed  2.2 
ppm.  the  «cste  win  be  re-treated  or  managed  and  disposed  as  a  hazardous  waste  under  40  CFR  Parts  262  to 
265  and  the  permitting  standards  of  40  CFR  Part  270 

(2)  Each  batch  of  treatment  residue  must  be  tested  for  reactive  and  leachable  cyanide.  If  the  reactive  cyanide 
levels  exceed  250  ppm  or  leachable  cyanide  levels  (using  tfte  EP  Toxicity  test  without  acetk:  acxJ  adjuMment) 
exceed  1.26  ppm,  the  waste  must  be  re-treated  or  managed  and  disposed  as  a  hazvdous  waste  under  40  (7R 
Parts  262  to  265  and  the  pennitting  standards  of  40  CFR  Part  270 

(3)  Each  batoh  of  the  waste  must  be  tested  for  the  total  content  of  the  foltowing  trganic  toxnants.  If  the  total 
content  of  any  of  tfw  coratituents  exceeds  the  maximum  levels  shown,  the  waste  must  be  managed  and 
disposed  at  a  hazardous  waste  under  40  CFR  Parts  262  to  265  and  the  pennitting  standards  o<  40  CFR  Part 
270. 

Compound  and  Maximum  Acceptable  Levels  (ppm)     ' 
Acrolein.  56  8 
Anthracene,  76  8 
Benzene,  0.106 
p-Chkxo^n-cresol.  133 
1.1-Oichkxoel^ane.  0.01 
Fkjorene,  10.4 
Mettiyfene  ctibnde,  8.2 
Methyl  ethyt  letone.  326 
n-Nitrosod^>henylamine.  119 
Pt>enanttirene,  14 
Tetrachkxoetltylene.  0.188 
Tnchloroethylene.  0  59 
Chkxoform.  0,013 
1,2-Dichloroethane.  0.0063 
1 .2-trans-Oichkxoethy1ene.  231 
2.4-Dimethylphenol.  12.5 
Vinyl  chloride,  0.18 

(4)  A  grab  sample  must  be  collected  from  each  batch  to  form  one  monthly  composite  sarr^,  which  must  be 
tested  using  GC/MS  analysis  for  Itie  compounds  shown  above  as  wen  as  the  remaining  organics  on  the  priority 
pollutant  list  (See  47  FR  52309.  November  19,  1982,  for  a  list  of  the  priority  poHutwits.) 

(5)  The  test  data  from  conditions  1-4  must  be  kept  on  file  at  the  faaMy  tor  inspectnn  purposes  and  must  be 
compiled,  svmmanzed.  and  submitted  to  the  Administrator  by  certified  mail  on  a  aamiannual  basis.  The  Agency 
will  review  tvs  infomiation  and  if  needed,  will  propose  to  modify  or  withdraw  the  otchision.  The  organics  testing 
described  in  conditions  3  and  4  above  is  not  required  until  May  18,  1987.  The  Agency's  decision  to  conditkjnally 
exclude  the  treatment  residue  generated  from  the  wastewater  treatment  system  at  Ms  facility  applies  only  to  the 
wastewater  treatment  residue  as  described  in  this  pelitkw. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


FaciMy 


Tnd  Environmental  Systems.  Inc.. 


Address 


HiNiard,  Ohio.. 


Waste  description 


Spent  pickie  liquor  (EPA  Hazardous  Waste  No.  K062)  generated  by  steel  finishing  oparations  of  facilities  within  the 
iron  and  steel  industry  (SIC  Codes  331  and  332)  after  November  17,  1986.  To  ensure  that  hazardous 
constituents  are  not  present  in  the  waste  at  levels  of  regulatory  concern,  the  facility  must  implement  a 
contingency  testing  program  for  the  petitioned  wastes.  This  testing  program  must  meet  the  foNowing  conditions 
for  ttie  exdasions  to  be  valid: 

(1)  Each  batch  of  treatment  residue  must  be  representatively  sampled  and  tested  uaing  the  total  OK  and  grease 
lest  and  tha  EP  Toxrcity  test  (or  the  Oily  Waste  EP  test  if  the  oil  and  grease  content  of  the  waste  exceeds  one 
percent)  for  arsemc.  barium,  cadmium,  chromium,  lead,  mercury,  selenium,  silvar  and  nickel.  If  the  extract 
concentratkxis  for  chromium,  lead,  arsenic,  barium,  and  silver  exceed  6.3  ppm;  cadmium  and  selenium  exceed 
0063  ppm;  mercury  levels  exceed  0.013  ppm;  or  nrekel  levels  exceed  2.2  ppm,  the  waste  win  be  retreated  or 
managed  and  disposed  as  a  hazanjous  waste  under  40  CFR  Parts  262  to  265  an4  the  permitting  standards  of 
40  CFR  270. 

(2)  Each  batch  of  treatment  residue  must  be  tested  for  reactive  and  leachable  cyarxde.  H  the  reactive  cyarade 
levels  exceed  250  ppm;  or  leachable  cyankJe  levels  (using  ther  EP  Toxicity  test  wHhoul  acetic  add  adjustment) 
exceed  1 .26  ppm.  the  waste  must  be  retreated  or  managed  and  disposed  as  hazardous  waste  under  40  CFR 
Parts  262  to  265  and  the  pennitting  standards  of  40  CFR  Part  270. 

(3)  Each  batch  of  waste  must  be  tested  for  the  total  content  of  the  folkwring  organic  loxicanls.  H  tfie  total  content 
of  any  of  the  constituents  exceeds  the  maximum  levels  stiown,  the  waste  must  be  managed  and  disposed  as  a 
hazardous  waste  under  40  CFR  Parts  262  and  265  and  the  pennitting  standards  of  40  CFR  Part  270. 


Acrolein.  56.8 
Anthracene.  76  8 
Benzene,  0.106 
p-Chkxo-m-crasol.  133 
l.1-Dic»ikxoe«hane.  0.01 
FKjorerie,  10.4 
Metfiylenecfiloride.  8.2 
Methyl  ethyl  Mone.  326 
n-Nitrosodiphenylamine,  11.9 
Pfienanttvene;  14 
Tetrachkxoetltytene.  0.188 
Trictikxoethylane,  0.59 
Chtorofonn.  0j013 
1.2-Oichkxoet)ane.  0.0083 
1.2-trans-Oichloroethylene.  231 
2.4-Oimethylphenol.  12.5 
Vinyl  chtonde,  0.18 
1.2-Diphenyt  hydrazine.  0.001 


Compound  and  Maximum  Acceptat>le  Levels  (ppm) 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


FaciWy 


Tncil  Envwonmenfal  System,  Inc 


Address 


Muskegon.  Michigan  . 


Waste  descnption 


".Ag^.y!!!!f,.Ty*  T  "^"^  tram  each  batct,  ID  torn  one  moothy  composrte  sample.  wr«*  must  be 
^ed  using  GC/MS  anstysa  tor  ttia  orgmc  compounds  shoam  abaM.  as  »al  as  llie  ronmng  oraanics  on  the 
poonty  pollutant  1st  (see  47  FR  52309.  rtovembe,  19,  1982.  Append.  A-12B  Pnor*  Po*iiIu)   ^^ 
JH^''^'^'!!ZL''T^!I*°™'  '-^  "««"»  t'ept  on  f*e  at  the  laciity  lor  rapection  purposes  and  must  be 
ramprted.  summanz»l  and  submMed  to  the  Admmstrator  by  cartltod  mml  on  a  mnrnnnuT^  The^^nev 

:ss^-^sr:rrjs:s:rinX's:tr^ 

^  '^'^JSf  Ji''lI^"^?^JI!f*^  '*'  '^°^'  9^™'*'"'  "^  »^  •™*^  operations  ol  l«:>kt«s  •*«,  the 
iron  and  steel  industry  (SIC  Codes  331   and   332);   attsr  No«en«»r   17.    1966    To  ensure  that   hazardous 
not  pi  unit  n  the  waste  at  levels  ol 


''•ti.i;jr  E^  rrTtLT^e"^  sjairETr^T-^-^  TJT^z:%zii:',^- 

percent)  lor  arsenK.  banun.  cadmium,  chromwm.  lead,  mercury,  selenun.  siver  and  nnkel    M  the  extract 

^'^^^T^a^'Z^Zf'!^!!^:.^  "'*^-  '''™"'  '^  ***"  """^  ^.3  ppm.  cadnum  and  setenun  exceed 

^J^'^  •***  *"***  °°"  ppm;  or  ncfcel  l««ls  eicead  22  ppm.  Ihe  wm  w*  be  retreated  or 

™Cffl27T  '^"^  "  '  tazardoui  waste  under40CFRParts262to265andthe  perm.tt.ig  standards  ol 

^^JlS*  ''!!^"^.r*™"  '*•**  "^  '*  '^**  •"  "»=**  •™*  •»<***  cyanide  II  the  reactiM  cyande 
le«|^e»c«ed  250  ppm;  or  laachatte  cyan«ie  levels  (uang  Ihe  EP  Toxoty  lest  »ttnul  acekc  wai  adM^wnO 

^ll^Tlil .    ST-^TJ!^!!^'  **  ^«'««*«1  <"  managed  and  disposed  as  hazardous  waste  under  40  CFH 
Parts  262  to  265  and  the  parmning  standards  ol  40  C^fl  P»t  270 

'^'J**  ?^  °*  ""**  "■*  •*  '""^  lor  the  total  content  of  the  loltowng  orgnc  loxeants.  N  «w  total  content 
of  any  Of  the  constituenis  exceeds  the  maxmum  levels  shown,  the  waste  must  be  managed  and  deposed  as  a 
hazardous  waste  under  40  CFR  Pans  262  and  265  and  the  penrnHng  siandvds  of  40  CFR  Part  270; 

Compound  and  Maximum  Accepts*  Lewak  (ppm) 
Acrolem.  56  8 

Anthracene.  76.8 

Benzene.  0.106 

p-CMoio-nHmal.  133 

1.1-Oichloroelhane.  0.01 

Fluorene.  10.4 

MtsBij^enechtondB,  8.2 

Molhyl  elhyt  ketone.  326 

n-Mitrosodiphenytamine, 

Phartanthrene.  14 

TetaUHuruXliylBiie.  O.TSS 

Tnchtoraettiylene.  0.59 

Chloroform.  0  013 

LS-OicMoroelhane.  0.0083 

1 .2-trana-OichloioeU  lytei  le. 

2,4-Dimethylphenol.  12.5 

Vinyl  cf«)hde.  0 18 

1.2-0^han)ft  hydrazine.  0.001 

'^l.^ '7''  ""'*'•  ""^  **  collected  from  each  batch  to  lonn  one  monthly  composite  senile,  which  must  be 
tnted  usmg  GC/MS  analysis  lor  the  orgarac  compounds  shown  above,  as  well  as  the  remwng  oigmcs  on  the 
pnonty  polkitant  ist  (see  47  FR  52309.  November  19.  1962.  Appendn  V126  Pnority  PoNutants) 

'*L!!*  *^  "*■  *°"  condMons  1-4  rrwat  be  kept  on  Ke  at  the  facMy  lor  inspection  pivposes  and  must  be 
compited.  summarized,  and  submrttad  to  the  Adminstralor  by  oartified  mrt  on  a  sanaamiri  bea&  The  Agency 
'^  "!!^7  ****  "luiiiiatiwi  and  if  needed,  will  propose  to  mcxMy  or  wrthdraw  the  exclusion.  The  orgvscs  testing 
UMcnbwl  n  ctnMons  3  and  4  above  ■  not  requred  until  May  18.  1987  The  Agency's  decwon  to  conditionally 
•BCfcide  the  tnatment  raaidue  generated  from  the  waitennalai-  treatment  syMem  at  th«  taokly  appkes  only  to 
the  wastewater  treatment  residue  described  m  this  petition 
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BILLING  CODE  e5fO-SO-« 


40  CFR  Part  261 

[SW-FRL-3112-7] 

Hazardous  Waste  Management 
System;  Icfentffication  and  Usting  of 
Hazardous  Waste;  Final  Denials 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
decision  to  deny  the  petitions  submitted 
by  two  petitioners  to  exclude  their  solid 
wastes  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20, 


which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124. 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22. 
which  speciBcally  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  The  effect  of  this  action  is 
that  all  of  this  waste  must  be  handled  as 
hazardous  waste  in  accordance  with  40 
CFR  Parts  262  through  266,  and  Parts 
270.  271  and  124. 

EFFECTIVE  DATE!  May  18,  1987. 

ADDRESSES:  The  public  docket  for  these 
final  petition  denials  is  located  in  the 
Sub-basement,  U.S.  Environmental 


Protection  Agency,  401  M  Street  SW., 
Washington,  E>C  20460,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-CHDF-FFFFF." 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT. 

RCRA  Hotline,  toll  free  at  (800)  424- 
9347.  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose,  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-5096. 

SUPPLEMENTARY  INFORMATION:  On 

October  22, 1986,  EPA  proposed  to  deny 
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specific  wastes  generated  by  several 
facilities,  including:  (1)  Chevron.  U.S.A., 
located  in  Port  Arthur,  Texas  (see  51  FR 
37422);  and  (2)  E.I.  Du  Pont  de  Nemours 
&  Company,  located  in  Beaumont.  Texas 
(see  51  FR  37423).  The  Agency  had 
previously  evaluated  both  of  these 
petitions  which  are  discussed  in  today's 
notice.  Based  on  our  review  at  that  time, 
these  petitioners  were  granted 
temporary  exclusions.  Due  to  changes  in 
the  delisting  criteria  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  however,  these 
petitions  have  been  evaluated  both  for 
the  factors  for  which  the  wastes  were 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  wastes  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  both  of  the  petitioning 
facilities  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous;  therefore,  the  Agency  is 
denying  the  petitions  submitted  by  these 
petitioning  facilities  and  is  revoking  the 
temporary  exclusions  currently  held  by 
these  facilities. 

The  denials  made  final  here  involve 
the  following  petitioners: 
Chevron,  U.S.A..  Port  Arthur,  Texas;  and 
E.I.  Du  Pont  de  Nemours  &  Company, 

Beaumont,  Texas. 

I.  Chevron.  U.S.A. 

A.  Proposed  Denial 

Chevron,  U.S.A.  (Chevron),  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  Nos.  K048  and  K051 
based  on  the  low  concentrations  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by 
Chevron,  however,  fails  to  substantiate 
its  claim  that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.*  (See  51  FR  37422-37423,  October 
22, 1986  for  a  more  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
Chevron's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
Chevron  regarding  the  proposed  denial 
of  its  petitioned  waste  streams.  Chevron 
specifically  requested  that  the  Agency 
discuss  the  evaluation  of  the  slop  oil 
emulsion  solids,  listed  as  EPA 
Hazardous  Waste  No.  K049.  Chevron 
revised  their  original  petition  to  include 
this  waste  on  November  6, 1981  and 
subsequently  received  a  temporary 
exclusion  for  this  waste,  the  DAF  float, 
and  the  API  separator  sludge.  Chevron 


provided  only  EP  toxicity  analyses  of 
the  slop  oil  emulsion  solids  for  lead  and 
chromium.  Chevron  did  not  provide  total 
constituent  analyaes,  oil  and  grease 
analyses,  or  ignitability,  corrosivity,  and 
reactivity  test  results  for  this  waste. 
Furthermore,  Chevron  did  not  discuss 
sampling  procedures  followed  during  the 
collection  of  the  four  samples  on  which 
the  EP  toxicity  analyses  for  lead  and 
chromium  were  conducted,  nor  did  they 
provide  annual  or  maximum  waste 
generation  rates.  The  Agency,  therefore, 
was  not  able  to  evaluate  the  EP  toxicity 
data  submitted  because  we  could  not 
determine  whethw  the  samples  were 
representative  of  the  slop  oil  emulsion 
solids  and  an  estimated  waste 
generation  rate  was  not  available  for 
use  in  the  VHS  model  evaluation. 
Finally,  the  Agenqy  notes  that  Chevron 
did  not  respond  to  the  Agency's  requests 
for  additional  infcwmation  regarding  the 
slop  oil  emusion  solids  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  [e.g.,  January  6, 
1984;  March  6, 1984;  November  26, 1984; 
and  September  18, 1985)  and.  therefore, 
the  Agency  could  not  evaluate  this 
waste  to  determine  whether  or  not  any 
other  toxicants  were  present  in  the 
waste  at  levels  of  regulatory  concern.'* 

Chevron  also  commented  that  the 
date  of  their  temporary  exclusion  was 
cited  incorrectly  in  the  proposed  denial. 
The  Agency  agrees  with  Chevron  that 
the  date  of  the  temporary  exclusion 
should  have  been  reported  as  February 
12, 1982.  Chevron  also  submitted 
comments  that  clarify  information 
presented  on  the  emulsion  solids  which 
should  have  been  presented  in  the 
Agency's  proposal  denial.  Specifically, 
Chevron  states  that  their  present  crude 
refining  capacity  is  418,000  barrels  per 
day:  that  heavy  solids  that  settle  to  the 
bottom  of  the  API  separators  are  no 
longer  routed  to  an  accumulator  settling 
tank,  but  removed  periodically  and 
disposed  off  site;  and  that  DAF  float  is 
no  longer  recycled  to  the  API  separators 
but  routed  to  an  oil  recovery  unit  for 
recovery  of  the  recyclable  oil.  Chevron 
also  claims  that  they  have  not  disposed 
EPA  Hazardous  Waste  Nos.  K048,  K049, 
and  K051  on  site  since  November  1980. 
Chevron  also  explained  that  because  the 
Agency  was  not  considering  site-specific 


'  Chevron.  U.S.A.  was  granted  a  temporary 
exclusion  for  these  wastes  on  February  12. 1982. 


'  The  Agency  notes  thai  a  discussion  of 
Chevrons  slop  oil  emulsion  solids  was  not 
presented  in  the  Agency's  proposal  to  deny 
Chevrons  API  separator  sludge  and  the  DAF  float. 
The  Agency  believes,  however,  that  since  Chevron's 
petition  was  proposed  to  be  denied,  among  other 
reasons,  on  the  ground*  that  it  was  incomplete  and 
since  the  Agency  has  not  received  sufficient 
information  to  evaluate  the  slop  oil  emulsion  solids, 
that  the  Agency  is  justified  in  presenting  a  final 
decision  regarding  the  slop  oil  emulsion  solids  at 
this  time. 


factors  in  the  VHS  model  evaluation. 
Chevron  decided  not  to  conduct  further 
sampling  and  analyses  of  their 
petitioned  wastes. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  API 
separator  sludge  and  dissolved  air 
flotation  (DAF)  float  generated  by 
Chevron  are  hazardous  and  as  such 
should  not  be  excluded  from  hazardous 
waste  control.  In  addition,  the  Agency 
believes  that  Chevron  has  been  given  an 
adequate  period  of  time  to  provide 
information  necessary  to  determine 
whether  or  not  the  slop  oil  emulsion 
solids  are  hazardous  and.  therefore,  also 
is  denying  the  petition  as  incomplete. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  Chevron,  U.S.A.  for  its 
wastewater  treatment  sludges,  listed  as 
EPA  Hazardous  Waste  No.  K048,  K049, 
and  K051  which  are  generated  at  its 
integrated  refinery  in  Port  Arthur. 
Texas.  By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  these  wastes  on  February  12, 
1982.  The  Agency  is  denying  Chevon's 
petition,  in  part,  due  to  the  levels  of 
mobile  chromium,  accordingly,  we  made 
the  denial  effective  in  6  months  even 
though  a  portion  of  the  petition  has  been 
denied  due  to  lack  of  information. 

II.  E.I.  Du  Pont  de  Neiaours  &  Company 

A.  Proposed  Denial 

E.I.  Du  Pont  de  Nemours  &  Company. 
Beaumont  Works,  (Du  Pont)  has 
petitioned  the  Agency  to  exclude  its 
wastewaters  from  EPA  Hazardous 
Waste  Nos.  K103  and  Kl04  based  on  the 
low  concentration  and  immobilization  of 
the  listed  constituents  in  the  waste.  Data 
submitted  by  Du  Pont,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  essentially  present  in 
an  immobile  form.^  (See  51  FR  37423- 
37427.  October  22, 1986,  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Du  Pont's  petition.) 

B.  Agency  Response  to  Comments 

The  Agency  received  comments  from 
Du  Pont  regarding  the  proposed  denial 
of  their  petition.  Du  Pont  specifically 
commented  on  the  following  items:  (1) 
The  constituents  evaluated  by  the 
Agency,  (2)  the  VHS  model.  (3)  the  use 
of  average  vs.  maximum  values.  (4)  the 
Agency's  toxicity  data  base,  and  (5) 
errors  in  the  VHS  model  calculations. 

Du  Pont  commented  that  the  Agency 
should  only  consider  the  constituents 
associated  with  the  KlOS  and  K104 


'  Du  Pont  was  granted  a  temporary  exclusion  for 
this  waste  on  November  22. 1982  (see  47  FR  52680). 
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wastes  during  the  delisting  evaluation, 
and  thus  should  not  consider 
constituents  such  as 
tetrachloroethylene.  chloroform,  and 
carbon  tetrachloride  in  the  OLM/VHS 
model  analyses  of  the  lagoon  sludge  and 
water  since  these  constituents  are  from 
other  wastes.  Du  Pont  believes  that  it  is 
beyond  the  Agency's  statutory  authority 
to  consider  the  constituents  of  other 
unrelated  streams  in  making  a  delisting 
decision.  The  Agency  disagrees  with  the 
petitioner's  interpretation  of  the 
Agency's  statutory  authority.  "The 
mixture  of  a  hazardous  waste  and  a 
solid  waste  is  a  hazardous  waste  (40 
CFR  261.3(a)(2)(iv)).  Thus,  the  combined 
wastewaters  are  a  hazardous  waste. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  require 
that,  when  evaluating  delisting  petitions, 
the  Agency  consider  any  factors  that 
could  reasonably  cause  a  waste  to  be 
hazardous,  including  additional 
constituents.  This  is  what  the  Agency 
has  done.  Du  Pont  also  questioned  the 
appropriateness  of  the  Agency's 
evaluation  of  the  lagoon  sludge.  The 
Agency  believes  that  the  lagoon  sludge 
is  a  hazardous  waste,  as  defined  under 
40  CFR  261.3(c)(2)(i),  which  states  that 
"any  solid  waste  generated  from  the 
treatment,  storage  or  disposal  of  a 
hazardous  waste  ...  is  a  hazardous 
waste."  because  the  sludge  may  have 
been  generated  from  the  setting  of 
solids  from  the  K103  and  K104  wastes,  in 
addition  to  other  wastes  which  pass 
through  the  lagoon.  Thus,  the  Agency 
considered  the  lagoon  sludge  as  part  of 
the  delisting  evaluation.  If  the  petitioner 
had  shown  that  the  sludge  was  not  in 
any  way  derived  from  the  KlOS  and 
K104  wastes,  this  evaluation  would  not 
have  been  necessary.  However,  since 
such  evidence  was  not  provided,  the 
Agency  assumed  that  the  sludge  was,  at 
least  in  part,  derived  from  the  petitioned 
wastes. 

Du  Pont  also  commented  that  the 
application  of  the  VHS  model  was 
inappropriate  because  they  believe  that 
the  VHS  model  is  flawed.  The  VHS 
model  includes  the  parameters  Co, 
which  is  the  leachate  concentration  of 
contaminants  at  the  waste  boundary  in 
the  uppermost  portion  of  the  aquifer, 
and  Z,  the  depth  to  which  the  toxicants 
penetrate  into  the  aquifer  at  the  facility 
boundary.  Du  Pont  described  the 
distance  Z  as  the  mixing  zone  formed 
when  the  leachate  from  the  landfill 
combines  with  and  diffuses  into  the 
flowing  ground  water  beneath  the 
landfill.  Du  Pont  believes  that  the 
Agency  has  assumed  that  Co  within  Z  is 
the  same  as  the  leachate  within  the 
landfill.  This  is  not  a  correct 


interpretation  of  the  Agency's  definition 
of  Co.  The  Agency  assumes  that  Co 
remains  constant  until  the  leachate 
reaches  the  upper  aquifer  boundary, 
where  dilution  and  dispersion  begin  to 
occur.  Du  Pont  also  claims  that  the 
Agency  ignores  the  fact  that  the  rate  of 
leaking  and  ground  water  velocity  affect 
the  concentration  in  Z.  The  Agency 
agrees  with  the  commenter  that 
variations  in  the  rate  of  contaminant 
leaking  and  groimd  water  velocity  will 
affect  the  concentrations  in  the 
contaminant  plume.  The  Agency, 
however,  in  the  development  of  a 
generic  reasonable  worst-case  scenario, 
is  not  able  to  consider  such  variations 
which  occur  on  a  seasonal  and  site- 
specific  basis.  The  petitioner  has  not 
provided  any  suggestions  on  how  such 
factors  could  actually  be  incorporated 
into  the  VHS  model  analysis  if  a  site- 
specific  evaluation  were  made.  Du  Pont 
went  on  to  add  that  the  VHS  model  is 
flawed  because  it  does  not  allow  for 
such  site-specific  evaluations,  including 
the  use  of  waste  geomefrics  and  site 
hydrogeologic  conditions.  In  response, 
the  Agency  reiterates  that  the  purpose  of 
the  VHS  model  was  not  to  provide  for  a 
site-specific  evaluation,  but  to  evaluate 
a  reasonable  worst-case  scenario  that 
may  occur.  The  Agency  may,  in  the 
futiu-e,  consider  conditional  delistings 
predicated  on  disposal  at  a  particular 
site,  however,  at  this  time,  the  Agency  is 
unable  to  identify  all  necessary  factors 
in  such  a  demonsfration. 

The  commenter  also  recommended 
that  the  Agency  use  its  proposed 
toxicity  characteristic,  which  includes  a 
ground  water  transport  model,  (see  51 
FR  21648-21693,  June  13, 1986)  with 
modifications  suggested  by  the 
Chemical  Manufacturer's  Association 
(CMA)  rather  than  the  results  of  the 
VHS  model.  The  Agency  notes  that  it 
has  not  completed  its  evaluation  of  the 
comments  on  the  proposed  toxicity 
characteristic.  When  this  proposal  is 
finalized,  the  Agency  will  consider  using 
the  procedure  in  the  evaluation  of 
delisting  petitions.  Until  that  time, 
however,  the  Agency  intends  to 
continue  using  the  Organic  Leachate 
Model  (OLM)  and  the  VHS  model  to 
evaluate  the  potential  of  wastes  to 
contaminate  the  ground  water.  Du  Pont 
also  commented  that  the  application  of 
the  VHS  model  is  inappropriate  because 
they  claim  the  ground  water  beneath  the 
site  is  not  potable.  Assuming  for  the 
purpose  of  argument  that  Du  Ponfs 
assertion  is  true,  the  Agency  does  not 
believe  that  such  a  site-specific  factor 
should  be  considered  in  this  delisting 
because  Du  Pont  has  not  provided  a 
compelling  rationale  for  why  this  waste 


could  not  be  transported  to  another 
location  for  disposal  where  a  useable 
aquifer  might  be  affected. 

Du  Pont  commented  that  the  Agency 
should  use  average  values  rather  than 
the  maximum  concentrations  of  the 
samples  analyzed  in  input  to  the  OLM 
and  VHS  models.  Du  Pont  believes  that 
average  concentrations  are  more 
representative  of  what  might  potentially 
reach  the  environment,  even  under  a 
worst-case  scenario  of  mishandled 
waste.  The  Agency  has  considered  the 
use  of  various  parameters  such  as  the 
mean,  median,  maximum  and  upper 
confidence  limits  as  inputs  to  the 
models.  Each  of  these  parameters  may 
be  used  under  certain  circumstances 
which  are  defined  by  the  statistical 
characteristics  of  the  analytical  results. 
For  example,  the  mean  is  used  when  the 
sample  population  is  large  enough  and 
the  data  exhibit  a  normal  distribution: 
the  median  is  used  again  when  the 
sample  population  is  large  enough  and 
when  the  data  exhibit  a  log  normal 
distribution.  The  Agency  believes  that 
Du  Font's  analytical  results  are 
insufficient  to  defend  statistically  the 
use  of  the  mean  or  median,  and  thus  the 
use  of  the  maximum  values  was 
appropriate.*  (The  Agency  notes  that  if 
the  use  of  the  mean  had  been 
appropriate,  Du  Font's  wastes  still 
would  not  have  passed  the  VHS  model 
evaluation  for  a  number  of  constituents.) 

Du  Pont  also  commented  that  they 
were  unsure  how  EPAs  developed  the 
regulatory  standards  that  are  used  in  the 
VHS  model  analysis.  Du  Pont  requested 
that  the  Agency  provide  the 
toxicological  data  used  to  develop  the 
regulatory  standards.  The  Agency  has 
made  this  data  available  to  Du  Pont  and 
placed  additional  copies  in  the  public 
docket  to  this  notice  and  other  notices 
recently  published  (See  51  FR  37140, 
October  17. 1986;  51  FR  37299.  October 
21, 1986:  and  51  FR  39968.  November  3. 
1986). 

The  Agency  also  indicated  in  this  data 
supplied  to  the  Docket,  the  approach 
used  to  derive  these  standards.  For 
those  waste  constituents  not  known  lo 
display  carcinogenic  properties, 
reference  doses  (RfDs)  were  used.  The 
RfD  is  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of  magnitude 


*  The  paper  entitled  "Sample  and  Analysts  for 
Delisting  Data  Verification/Delistmg  Spot  ChpcKs" 
(from  Proceedings  of  the  2nd  U.S  EPA  Symposium 
on  Solid  Waste  Testing  and  Quality  Assurance,  (uly 
15-18. 1986,  Washington.  DC|.  in  the  public  docket 
provides  some  initial  guidance  on  the  factors  which 
the  Agency  believes  may  be  important  in  using  non- 
parametric  statistical  techniques  to  determine  the 
sample  size  thai  will  allow  the  use  of  values  other 
than  the  maximum  in  the  VHS  analysis. 
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or  greater)  of  a  dsHy  exposuie  for  the 
human  popnlation  (mdading  sensitive 
subpopulations)  that  is  likely  to  be 
without  an  appreciable  risk  of 
deleterious  elects  even  if  exposure 
occurs  daily  during  a  lifetime.  An  RiD  is 
derived  by  dividing  the  experimentally 
determined  no-observed-adverse-effect- 
level  or  low-observed-adverse^effect- 
level  by  the  appropriate  uncertainty 
factor. 


For  those  waste  constituents  known  to 
display  carcinogenic  properties,  Risk- 
Specific  Doses  (RSDs)  were  used.  The 
RSDs  is  simply  an  average  daily  dose 
corresponding  to  a  specific  level  of 
excess  lifetime  cancer  risk.  The  RSD  for 
a  chemical  is  derived  from  the  estimated 
human  unit  cancer  risk  or  qi*  using  the 
following  formula; 


Dose  = 


specifieti  level  of  lifetime  risk 


unit  cancer  risic  or  qi* 


For  the  purposes  of  the  delisting 
effort,  it  was  necessary  for  each  of  the 
RfDs  and  RSDs  to  be  defined  as  the 
maximum  allowable  concentration  of 
the  constituent  in  water.  As  stated 
previously,  however,  both  RfDs  and 


RSDs  are  daily  doaes,  generally 
measured  in  rag/kg  body  weight/day.  To 
convert  a  daily  doae  into  the 
correspondmg  concentration  in  water, 
the  following  formula  is  used: 


Water 
concen- 
tration 
(mg/LJ 


RfD  Of  RSO  (mg/kg  bw/day]  x  body  weight  (kg] 
liters  of  water  consumed  per  day 


Our  conversions  were  based  upon  the 
weil-eslabiished  and  widely-accepted 
assumptions  that  the  adult  male's 
average  body  weight  is  70  kg  and  that 
the  average  volume  of  water  consumed 
by  an  adidt  mate  is  2  liters  per  day. 

Dn  Pont  restated  their  support  for  the 
regulatory  standards  proposed  by  CMA 
in  its  comments  on  the  proposed  toxicity 
characteristic.  Ou  Pont  believes  that, 
using  the  modified  [pn^Mised]  toxicity 
characteristic  and  regulatory  standards 
suggested  by  CMA,  die  constituents  of 
concern  in  the  petitioned  wastes  will  be 
below  levels  of  regulatory  concern. 
While  the  Agency  is  currently 
evaluating  the  comments  submitted  on 
the  proposed  toxicity  characteristic  and 
may  incorporate  a  number  of  the 
suggested  changes  into  the  revised 
version,  it  is  inappropriate  for  the 
Agency  to  use  the  proposed  toxicity 
characteristic  in  evaluating  ddisting 
petitions  at  this  time  DuPont  was  also 
concerned  with  what  appeared  to  be 
apparent  differences  between  the 
standards  for  several  organics  used  to 
evaluate  their  petition  and  those  used  in 
the  proposed  toxicity  characteristic.  The 
Agency  notes  that  these  dii^erences  are 
purely  a  result  of  a  policy  decision  to 
use  different  risk  factors  associated  with 
carcinogens  identified  by  the  Agency's 
Carcinogen  Assessment  Group.  Class  A, 
B,  and  C  carcinogens  were  assigned  risk 
factors  of  10' ».  10' »  and  10"* 
respectively,  for  the  toxicity 


characteristics.  The  delisting  program 
however,  uses  risk  factors  of  10"*,  10"*, 
and  10"  »  for  Class  A.  B,  and  C 
carcinogens  respectively.  The  Agency 
proposed  the  higher  risk  factors  in  the 
toxicity  characteristics  since 
characteristics  are  broad  measures 
designed  to  capture  wastes  which  are 
clearly  hazardous.  (See  45  FR  33111- 
33112,  May  19. 19M.)  Delisting  decisions 
use  more  stringent  standards  since  they 
represent  a  more  refined  consideration 
of  specific  factors  which  might  cause  the 
waste  to  be  hazardous.  (See  40  CFR 
281.11.  26a22.) 

Du  Pont  commented  that  the 
calculated  compliance  point 
concentrations  for  chromium  and  lead  in 
the  lagoon  sludge  appeared  to  be 
incorrect.  The  Agency  agrees  that  the 
published  values  for  chromium  and  lead 
were  incorrect.  See  Table  1  for  the 
corrected  values. 


Table  1.— VHS  Model:  Calculated  EP 
Toxic  Metals  Compliance  Point  Concen- 
trations (ppm) 


Coiaptence  pam  concentrations 

Constituents 

Cartxw 

ad- 
sorber 
•muent 

Lagoon 
sludge 

Lagoon 
water 

Regula- 
tory 

stand- 
ards 

dvomuni „ 

Load _ .-. 

o.ooon 

<0041 

0.008 
.078 

0.041 
0006 

0.05 
.05 

The  Agency  notes  that  lead  levels  in 
the  lagoon  sludge  (at  the  compliance 
point)  exceed  the  Agency's  regulatory 
standards  and,  therefore,  are  of 
regulatory  concern.  The  Agency  farther 
notes  that  chromium  levels  in  the  lagoon 
sludge  (at  the  compliance  point)  do  not 
exceed  the  Agency's  regulatory 
standard  for  chromium  and,  therefore, 
chromium  is  not  of  regulatory  concern. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
and  the  Agency's  response  to  comments, 
the  Agency  believes  that  the  wastewater 
generated  by  Du  Pont's  manufacturing 
process,  the  lagoon  water,  and  the 
lagoon  sludge  are  hazardous  and  as 
such  should  not  be  exchided  from 
hazardous  waste  control.  The  Agency, 
therefore,  is  denying  D«  Pont's  petition 
for  its  wastes  listed  as  EPA  Hazardous 
Waste  Nos.  KlOS  and  K104.  which  are 
generated  and  stored  at  its  facility 
located  in  Beaumont,  Texas.  By  this 
action,  the  Agency  also  withdraws  the 
temporary  exclusion  granted  for  this 
waste  on  November  22. 1982  (see  47  FR 
52680). 

III.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  siK  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  two  petitioners 
included  in  this  notice  having  their 
temporary  exclusions  revoked  and  final 
exclusions  denied.  They  will  have  to 
revert  back  to  handling  their  wastes  as 
they  did  before  being  granted  their 
temporary  exclusions  [i.e.,  they  must 
handle  their  wastes  as  hazardous). 
These  petitioners  will  need  some  time  to 
come  into  compliance  with  the  RCRA 
hazardous  waste  management  system. 
Accordingly,  the  effective  date  of  the 
revocation  of  these  temporary 
exclusions  and  denials  is  six  months 
after  publication  of  the  final  rule  in  the 
Federal  Register. 
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IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation,  which  would 
revoke  temporary  exclusions  and  deny 
petitions  from  two  facilities,  is  not 
major.  The  affect  of  this  rule  would 
increase  the  overall  costs  for  the 
facilities  which  currently  have 
temporary  exclusions  that  are  being 
revoked  and  denied.  The  actual  costs  to 
these  companies,  however,  would  not  be 
significant.  In  particular,  in  calculating 
the  amount  of  waste  that  is  generated  by 
these  two  facilities  that  currently  have 
temporary  exclusions  and  considering  a 
disposal  cost  of  $300/ ton.  the  increased 
cost  to  these  facilities  is  approximately 
$8.6  million,  well  under  the  $100  million 
level  constituting  a  major  regulation.  In 
addition,  some  of  these  companies  are 
large  and,  therefore,  the  impact  of  this 
rule  will  be  relatively  small.  This  rule  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  sections  601  through  612, 
whenever  an  Agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  which  describes  the  impact  of 
the  rule  on  small  entities  [i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Administrator  may  certify,  however, 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  two 
facilities  across  different  industrial 
segments.  The  overall  economic  impact, 
therefore,  on  small  entities  is  small. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 
Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 
Dated:  November  7, 1986. 
J.W.  McGraw, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
IFR  Doc.  86-25838  Filed  11-14-86;  8:45  am] 

nUINQ  CODE  65a0-50-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6736] 

Suspension  of  Community  EiigibiUty 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 


summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column.. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 


These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month,  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA  hereby 
certifies  that  this  rule  if  promulgated 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  stated  in  section  2  of  the 
Flood  Disaster  Protection  Act  of  1973, 
the  establishment  of  local  floodplain 
management  together  with  the 
availability  of  flood  insurance  decreases 
the  economic  impact  of  future  flood 
losses  to  both  the  particular  community 
and  the  nation  as  a  whole.  This  rule  in 
and  of  itself  does  not  have  a  significant 
economic  impact.  Any  economic  impact 
results  from  the  community's  decision 


BEST  COPY  AVAILABLE 


not  to  (adapt)  (enforce)  adaqoate 
floodpiaiB  BunageaieDt.  thus  |^K:iBg 
itself  in  oonetHnpUaBce  of  ttie  Federal 
staadwda  required  far  comrauirity 
partidpatioB.  In  eadi  entry,  a  complete 
chronology  of  effective  dates  appears 
for  each  listed  community. 

164.6    Ustofellglbiseommunitiaa. 


List  of  Subjects  in  44  CFK  Part  M 

Flood  insurance,  Floodplains. 

PART  44— [AMENDED] 

The  authority  chation  for  Part  64 
continues  to  read  as  foUows: 


Authority:  42  U.S.C.  4001  et.  seq., 
Reorganixatioii  Plan  No.  9  of  197B,  E.0. 12127. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


State 


CDvTwnjmiy  No. 


EttactNa  dale*  o<  aumonzakon/canceNalion  o( 
uleof  fkxxl  intucance  in  comnunity 


SpeoaHlood  jyzard  awat 

■tomilied 


hazaidi 


no 

Ma 

flood 


Reoioni 


Brainftm,  town  of,  Notfoft  County.. 

UkMalA    to«m    oC    KeMiebec 
County. 


2302388... 


No*.  10.  tt72.  Emerg..  Jun*  1.  197S.  Reg:, 

Nov.  19.  1960.  Suap. 
Feb,  18,  1978,  Emerg.,  Nom.  19,  T986,  Reg.. 

Nov  19.  1986.  Suap. 


Aug.  2.  t974.  June  1.  1978  and 

No*.  19. 1986. 
Fet>,  7,  1975.  Oct.  8.  1978  and 

No*  t9,  1986. 


Nov.  19,  1966. 
Da 


nnnMHi 


Do - 

Do 

Do..._ 


o<.  Forest 
County. 

Hunker,  borough  of.  Westmore- 
land County. 

Paint,  borough  ol.  Somerset 
County. 

SouVNMSt  Greensburg,  borough 
of.  Wn&mreland  County. 


4216468 

420eeOA 

4206006 

4200010 


Dee.   17.  1975.  Emerg..  Nov    19.  1966,  Rag., 

Nov.  19,  1986,  Susp. 
Aug.   5.   1980,   Emerg.,   Nov.   19,   1986,   Reg., 

Nov.  19,  1986,  Susp. 
Aug.  27,  1975,  Emerg.,  Nov    19,  1986,  Reg. 

Nov  19,  1986,  Suap. 
June  30.  1976.  Emerg..  Nov.  19.  1986.  Reg.. 

Nov.  19.  1986.  Susp. 


Dec.  201  1974.  Jan  30;  1981  and 

Nov.  19,  1986. 
Nov.  19,  1986 ^ 


July  26.  1974.  Dec  28.  197S  and 

Nov  19,  1968 
Feb.    1,    1974.    Sapl    28.    1975, 

June  30.   1976  wtd  Nov.   t9. 

1986 


Oo. 

Nov  19,  1967. 
Nov.  19,  1986. 
Do. 


RKION  IV 


Kenajcky _ _ Lawispart  city  o».  Hancoe*  County .  2100938.. 


May  9,   1975.  Emerg.,  Nov    19,   1986,  Reg., 
Nov.  19,  1986,  Susp 


Feb.  1.  1974,  Oct    17.  1975  and 
Nov.  19.  1986. 


Do 


RCGiON  V 


Wtaconsm.. 
Do 


BoycevMa,  village  ot,  Dunn  County 
Melen,  oiy  al>  AsNand  County 


5S01198.. 
5S00O7B.. 


June  23,  1975,  Emerg.,  Nov  19,  1986,  Reg., 

Nov  19.  1988.  Susp. 
.*»•  20.  1975,  Emerg..  Nov.  19,  1986,  Reg.. 

No*  19.  1966  Susp 


JOne  14,  1974.  Aug.  6,  1978  wd 

Nov.  19.  1986. 
Dec.  17,  1973,  May  14.  1978  «id 

Nov.  19.  1986 


Do 
Do. 


RSGKM  VII 


Kansas... 

Do. 
Mssoun.. 

Do. 


Park    aty,     aty    of.     Sadgnnck 

Cemty. 
Paabody,  city  of.  Marion  County 


FMNi.    vMaga  ol.    Si    Charles 

Couoty. 
Annada.  viNage  ot.  Pike  County 


2009«3A 

200206. 

290683B 

2902S7A 


May  28,  1982,  Emerg.,  Nov.  19,  1986,  Reg. 

No*  19.  1966.  Susp. 
Sept  18,  1974.  Emerg.,  Nov.   19,  1988,  Reg., 

No*.  19,  1986,  Susp. 
-  Juty  ■,   1980.  Emerg.,   Nov.    19.   1986,  Reg., 

No*.  19.  1986.  Susp. 
Aug.   17.   1979,  Emerg..  Nov.   19.  1986,  Reg., 

No*   19.  1966.  Suap 


Nor.  19.  1986 

June  28,  1974,  Nov.  21,  1975  and 

Nov.  19.  1986. 
Dec  9.  1980  and  Nov.  19. 198&._. 

Feb  7.  197S  and  Nov  19, 1986-... 


Nov.  19.  1987. 
Nov  19,  1988. 

Da 

Do. 


RCGiONX 


Marin      County,      unincorporated 


0601 73 ._ 


I  Marcll  1,  1982,  Emerg,  Nov.  19,  1986,  Reg.,     Feb.  25,  1977  and  March  1,  1982. 
No*  19,  1986.  Susp.  I 


Do. 


Minimal  Conve«sion 


Bruce,  village  of.  Rusk  Couity  . 


560370.. 


Nov.  26.   1974,  Emerg.,  Sept   1,   1966,  Reg., 
No*  19.  1988,  Suap. 


Coda  tor  laadng  4ti  cokmn;  Emerg -Emergency,  Rag  -Regular,  Suap  -Suspeneon 


May  24,  1974.  May  28.  1976  and 
Sapl  1,  1986. 


Da 


Issued:  November  7, 1986, 
Harold  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

(FR  Doc  85-25874  Filed  11-14-86:  8:45  ain| 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  ParU  505, 513,  519  and  552 

[Acquisition  Circular  AC-S6-7] 

Increase  In  Thresholds  for  Certain 
Requhvments  Refating  to  Small 
Purchases 

agency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Temporary  regulation. 


summary:  This  Acquisition  Circular 
temporarily  amends  Parts  5G5,  513,  519 


and  552  of  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5,  to  implement  section 
101(c)  of  the  Continuing  Resolution  for 
Appropriations  FY  1986,  Title  IX,  section 
922,  (Pub.  L.  99-500),  enacted  October 
18, 1988,  which  increases  thresholds  for 
certain  requirements  relating  to  small 
purchases.  The  intended  effect  is  to 
implement  the  statutory  change  within 
the  General  Services  Aidministration 
pending  a  revision  to  the  Federal 
Acquisition  Regulation. 

DATES:  Effective  Date:  November  3, 
1986. 

Expiration  Date:  May  3, 1987. 
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Foa  Rjonm  MPORanTiowcoNMcn 

Ms.  kk  Ustad,  Office  of  GSA 
AcqiHsition  Policy  and  RegulatioB*  [W], 
202-666-1224. 


SUPPiCMBITMIV  MraUHMTIOMC  PuTSBBlt 

to  section  22(d>  of  the  Office  of  Pidcral 
Procurement  Policy  Act.  as  amended,  a 
determinatirai  has  been  made  to  vfaive 
the  requirement  for  publication  of 
procurement  procedures  for  public 
comment  heiote  the  regulation  takes 
effect.  The  need  to  comply  with 
statutory  pvovisiona  i*  an  urgent  and 
compelling  circumstance  tlmt  makes 
advance  publication  mqiracticable.  The 
Director.  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14, 1984.  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  It  appears  that  these 
changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexft)iUty  Act  {5  U.&C.  601 
et.  seq.].  An  initial  Regulatory  FlexibiMty 
Analysis  has  been  prepared  and  sent  to 
the  Chief  Counsel  for  Advocacy  for  the 
Small  Business  Adiuinis&ation.  The  ntie 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  the  Paperworic  Reduction 
Act  (44  U.S.C.  3501  et.  seq.). 
List  of  Subjects  in  48  CFR  Parts  505,  513, 
519.  and  552 
Government  procurement. 

PARTS  505,  513,  519  AND  552— 
[AMENDED] 

1.  The  authority  citation  for  48  CFR 
Parts  505.  513,  519  and  552  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  488(c). 

2.  48  CFR  Parts  505,  513.  519  and  552 
are  amended  by  the  following 
Acquisition  Circular: 

General  Services  Administratian  Acquisition 
Regulation 

Acquisition  Circular  (AC-S6-7) 
To:  All  GSA  contracting  activities. 
Subject:  Increase  in  thresholds  for  certain 
requirements  relating  to  small  purchases. 

1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  (APD  2800.12)  to 
implement  section  101(c)  of  the  Continuing 
Resolution  for  AppropriationB  FY  1987,  Title 
IX.  section  922,  (Pub.  L  99-500).  enacted 
October  18,  which  increases  tiueshoids  for 
certain  requirements  relating  to  small 
purchases. 

2.  Background  Section  101(c)  of  the 
Continuing  Resolution  for  Appropriations  FY 
19B7,  Title  DC.  section  922.  amended  the  Small 
Business  Act  t  j  increase  tlK  tbre^ld  for  use 
of  small  bttsinese-small  purchase  set-asides 
from  $10,000  to  $25,000  and  amended  the 
Small  Business  Act  and  the  Office  of  Federal 
Procurement  Policy  Act  to  increase  the 
threshold  for  publicizing  proposed 


ptoesrenMnts  in  the  CamiaeKe  Buainess 
Daily  (CBD)  from  $10,000  to  S2SJ000  witk 
certain  limitations  for  posting  and  publicizing 
certain  procnrements  between  tIO.O0D  and 
$25A)e.  Spedficsl^.  pwpuewl  pwicuieiueuts 
that  are  expected  to  exceed  ^(Uno  miMt  lie 
publidztd  in  the  CBD  if  tkcra  ia  not  a 
reasonable  expectation  that  at  least  two 
oBiers  will  be  received  from  responsive  and 
responsible  offerors.  For  all  proposed 
procureracnts  expected  to  exceed  $10,000  bnt 
not  to  exceed  $25,000.  either  a  notice 
coataining  infuriation  cempsrMe  to  that 
required  for  CBD  publication  or  a  espy  of  the 
solicitation  must  be  posted,  for  a  period  of 
not  less  than  10  calendar  days,  in  a  public 
place  at  the  contracting  office  issuing  die 
solicitation. 

3.  Effective  data,  ^fovembera.  ISBS. 

4.  Expiration  date.  This  Circular  nqiires 
May  3, 1987.  onleaa  canceled  earher. 

5.  Reference  to  legulaUon.  Sections  5.101. 
5J01. 13.105, 19.501(f)(1).  19.50a(a)  and 
52.219-4  of  the  Federal  Acquisition 
Regulation  (FAR)  and  Sections  505.101(c), 
505.201,  513.105,  519.501,  519.502-1  (b),  (d), 
and  (g),  519.505(a).  519.908  and  552.ZI9-4  of 
the  General  Services  Administration 
Acquisition  RcgulatioB  (GSAR). 

6.  Expiaaatiea  of  change 

a.  Section  505.101  is  amended  to  add 
paragraph  (c)  to  read  as  follows: 

S»5.101    Mathoda 
bifuiiMttoH. 

***** 

(g)  For  all  proposed  procurements 
expected  to  exceed  $10,000  but  not  to 
exceed  $254)00,  the  contracting  officer 
shall  post  on  a  bulletin  board  or  similar 
(tisplay  case  either  a  notice  containing 
information  comparable  to  that  required 
for  Commerce  Business  Daily  (CBD) 
publication  or  a  copy  of  the  solicitation, 
in  a  public  place  at  die  contracting  office 
ffisuing  the  solicitation,  for  a  period  not 
less  than  10  calendar  days.  Contracting 
offices  may  post  the  notice  or 
solicitation  at  the  Business  Service 
Center  (BSC)  when  located  in  die  same 
geographic  area  as  the  BSC  Unless 
there  is  an  unusual  and  compelling  need 
for  the  supplies  or  services  being 
procured,  the  closing  date  established 
for  receipt  of  quotes  must  be  after  the  10 
day  period  for  posting  the  information  or 
solicitation. 

b.  Section  505.201  is  revised  to  read  as 
follows: 

505.201    General. 

As  required  by  the  Small  Business  Act 
and  the  Federal  Procurement  Policy  Act, 
contracting  officers  shall  furnish, 
direcdy  or  Uirough  the  local  BSC.  for 
publication  in  the  Commerce  Business 
Daily  (CBD)  notices  of  proposed 
contract  actions  expected  to  exceed 
$10,000.  but  not  exceed  $254)00  if  there  is 
not  a  reasonable  expectation  that  at 
least  two  oRera  will  be  received  from 
responsive  and  responsible  offerors  and 
notices  of  proposed  contract  actions 


expected  to  exceed  $254)00  as  specified 
in  FAR  5.2m(b).  The  references  in  FAR 
5.201(b)(1)  to  the  direshold  in  FAR 
5.201(a)  should  be  interpreted  to  mean 
$25,000.  Contracting  otBcen  that 
transmit  notices  directly  to  the  CBD 
must  provide  a  copy  of  the  notice  to  the 
local  BSC. 

c.  Section  513.105  is  added  to  read  as 
follows: 


513.105    SmaBI 
•ct-aaidn. 

The  reference  to  $104)00  ki  FAR 
13.105(a)  should  be  interpreted  to  mean 
SZSJSXXk  Except  as  pnmded  in  FAR 
13.105  (b).  (c),  and  (d).  each  acquisition 
of  supples  or  services  that  has  an 
antic^ted  value  of  $25,000  or  less  and 
is  subject  to  small  porchase  procedures, 
shall  be  reserved  exduaivdy  for  small 
business  concerns.  This  shall  be 
accomplished  by  using  the  category  of 
set-asides  established  specifically  for 
small  purchases  and  identified  as  small 
business-small  purchase  set-asides. 

d.  Section  5ia501  is  amended  to  add  a 
sentence  at  the  beginning  of  the  section 
text  to  read  as  follows: 

519.501    General. 

The  reference  to  $10,000  in  FAR 
19.501(f)(1)  should  be  interpreted  to 
mean  $25,000. 


e.  Setrtion  519.502-1  is  amended  to 
revise  paragraphs  (b),  (d)  and  the  title  of 
paragraph  (g)  to  read  as  follows: 

519.502-1    Requirements  for  sctttng  aside 
an  acquisition. 

***** 

(b)  Small  purchases.  Procurements 
that  have  an  anticipated  dollar  value  of 
$25,000  or  less  and  are  subject  to  small 
purchase  procedures  shall  be  reserved 
exclusively  for  small  business  concerns. 
Offers  shall  be  solicited  from  small 
business  concerns  only  unless  the 
contracting  officer  makes  a 
determination  that  there  is  no 
reasonable  expectation  that  two  or  more 
small  business  concerns  will  submit 
acceptable  offers  at  a  reasonable  price. 
If  the  prociu'ement  is  not  set-aside  the 
contract  file  must  be  documented 
accordingly. 
***** 

(d)  Conatmction  contracts  from 
$25,000  to  $500,000.  In  an  understanding 
with  the  SBA,  every  proposed 
procurement  for  construction,  including 
alterations,  maintenance,  and  repairs 
estimated  to  be  in  excess  of  $25,000  and 
under  $500,000  shall  be  considered 
individnally  as  though  the  SBA  had 
initiated  a  set-aside  request  and  shall  be 


I 
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set-aside,  except  as  otherwise  provided 
in  GSAR  519.502-1  (e]  and  (0. 

*        *        •        •        • 

(g)  Building  service  contracts  in 
excess  of  $25,000. 
***** 

f.  Section  519.505  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows: 

519.505    RaiMMIng  sM-«sM« 
raconNiwodations. 

(a)  When  the  contracting  officer 
determines  that  a  procurement  cannot 
be  restricted  for  small  business,  the 
reasons  for  this  determiniation  shall  be 
recorded  on  GSA  Form  2669, 
Procurement  Not  Set-Aside  and 
submitted  for  review.  When  small 
purchases  are  not  set-aside  for  small 
business,  the  contracting  officer  need 
only  doucment  the  file. 

g.  Section  519.506  is  added  to  read  as 
follows: 

S19.50e    SoNcitatkMi  proviaions  and 
contract  dauses. 

The  reference  to  $10,000  in  FAR 
19.508(a)(2)  should  be  interpreted  to 
mean  $25,000. 

h.  Section  552.219-4  is  added  to  read 
as  follows: 

552.219-4    Notica  of  Small  Bualneaa-Smail 
Purctiaaa  Set-Aaida. 

The  reference  to  $10,000  in  the 
prescription  for  use  of  FAR  52.219-4 
should  be  interpreted  to  mean  $25,000. 
Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

November  3, 1986. 

[FR  Doc.  8&-25811  Filed  11-14-86;  8:45  am] 

aajjNQ  CODE  aaM-«i-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildllfe  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Late  Seasons, 
and  Bag  and  Possession  Umlts  for 
Certain  Migratory  Game  Birds  In  the 
Untted  States;  Correction 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule;  correction. 


summary:  The  Fish  and  Wildlife  Service 
is  correcting  errors  in  the  rule 
prescribing  the  late  open  seasons, 
hunting  hours,  hunting  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  in  Illinois  and 
Colorado  and  the  sandhill  crane  season 
in  New  Mexico  that  appeared  in  the 


Federal  Register  on  September  30, 1986 
(51  FR  34623). 

DATE  Elective  on  November  17, 1986. 
FOR  FURTHER  INRORMATION  CONTACT: 

RoUin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building — Room  536, 
Washington,  DC  20240.  Phone  (202)  254- 
3207. 

SUPPt-EMENTARY  INFORMATION:  In  the 

September  30, 1986,  Federal  Register  (51 
FR  34623)  the  Fish  and  Wildlife  Service 
published  a  final  rule  prescribing  the 
late  open  seasons,  hunting  hours, 
hunting  areas,  and  daily  bag  and 
possession  limits  for  general  waterfowl 
seasons  and  certain  other  migratory 
game  bird  seasons  in  the  conterminous 
United  States.  The  rule  contained  errors 
in  the  waterfowl  season  entries  for 
Illinois  and  Colorado  and  the  sandhill 
crane  season  entry  for  New  Mexico 
which  are  discussed  briefly  below  and 
are  corrected  by  this  notice. 

Public  comment  was  received  on 
proposed  rules  for  the  seasons  and 
limits  contemplated  herein.  These 
comments  were  addressed  in  the 
Federal  Register  dated  June  6, 1986  (51 
FR  20677),  August  15. 1986  (51  FR  29274), 
and  September  12, 1986  (51  FR  32460). 
The  corrections  are  typographical  in 
nature,  and  because  the  seasons 
involved  have  already  begim,  immediate 
action  is  essential.  By  the  nature  of  the 
corrections  and  the  time  available,  the 
changes  must  become  effective 
immediately. 

PART  20— [AMENDED] 

The  following  corrections  are  made  in 
Migratory  Bird  ttinting;  Late  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
United  States  published  in  the 
September  30, 1986,  Federal  Register  (51 
FR  34623). 

1.  On  page  34632  in  the  issue  of 
September  30, 1986,  under  the  heading 
Illinois,  the  possession  limit  of  "2" 
Canada  geese  in  the  counties  of 
McHenry,  Lake,  Kane,  DuPage,  Cook, 
Kendall,  Grundy,  Will  and  Kankakee 
during  the  October  15  through 
November  23,  season  is  corrected  to 
read  "4". 

2.  On  page  34637  in  the  issue  of 
September  30, 1986,  under  the  heading 
Colorado,  the  duck  season  dates  of 
"October  4  through  October  11"  are 
corrected  to  read  "October  4  through 
October  17". 

3.  On  page  34688  in  the  issue  of 
September  30, 1986,  under  the  heading 
Seasons,  limits  and  shooting  hours  for 
sandhill  cranes,  subheading  Central 
Flyway,  paragraph  (b),  which  reads  "In 


the  New  Mexico  Counties  of  Chaves, 
Curry,  DeBaca,  Eddy,  Lea,  Quay  and 
Roosevelt  the  inclusive  season  dates  are 
October  25, 1986,  through  January  25, 
1987."  is  revised  to  read  as  follows: 
"In  the  New  Mexico  Counties  of 
Chaves,  Curry,  DeBaca.  Eddy,  Lea,  Quay 
and  Roosevelt  the  inclusive  dates  are 
October  25, 1986,  through  January  25, 
1987.  In  the  Middle  Rio  Grande  Valley 
Area  (see  State  regulations  for  boundary 
description)  the  inclusive  season  dates 
are  October  16, 1986,  through  October 
23, 1986,  and  October  24, 1986,  through 
October  31, 1986.  Huating  in  the  Middle 
Rio  Grande  Valley  Area  will  be  by 
special  permit  issued  by  the  State;  each 
permittee  may  take  3  sandhill  cranes  per 
season." 

Dated:  November  5, 1686. 
P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  86-25853  Filed  11-14-86:  8:45  am] 
BtLUNO  COOC  4310-S5-M 


50  CFR  Part  36 


Closure  of  Amchltka  Island,  a  Unit  of 
the  Alaska  Maritime  National  Wildllfe 
Refuge,  to  Public  Access,  Occupancy 
and  Use 

agency:  Fish  and  Wildlife  Service, 
Interior.     . 

action:  Final  rule. 

summary:  In  the  interests  of  national 
security  and  according  to  the  National 
Wildlife  Refuge  System  Administration 
Act  (16  U.S.C.  6e8dd)  and  Executive 
Order  1733,  the  U.S.  Fish  and  Wildlife 
Service  (Service)  closes  Amchitka 
Island  to  all  forms  of  public  access, 
occupancy  and  use. 

The  U.S.  Navy  will  be  constructing 
facilities  of  a  sensitive  nature  on 
Amchitka  Island.  In  order  to  secure  and 
protect  the  Island  and  its  installations, 
the  Island  will  be  closed  to  all  forms  of 
public  use  such  as:  hunting,  sport 
fishing,  camping,  photography,  hiking 
and  other  related  activities.  Use  of  the 
pier  and  associated  areas  in  Constantine 
Harbor  for  storage  of  conunercial  crab 
pots  or  any  other  use  by  commercial 
fishermen;  and  unauthorized  trespass/ 
entry  of  any  type,  either  by  foot,  all 
terrain  vehicle,  snowmobile,  airplane  or 
any  type  of  mechanized  means  by  the 
general  public,  is  prohibited. 

Personnel  stationed  at  Amchitka  for 
official  business  are  authorized  to 
engage  in  sport  fishing  activity  on  the 
Island. 

EFFECTIVE  DATE:  December  17, 1986. 
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FOR  FURTHER  INFORMATION  CONTACT. 

William  Knauer,  RefugES  and  Wildlife. 
Fish  and  Wildlife  Service.  1011  East 
Tudor  Road,  Anchoiage,  Alaska  99503, 
Telephone  C907)  786-3399  or  the  Refuge 
Manager,  202  Pioneer  Ave.  Homer. 
Alaska  99603,  Telephone  (907)  235-6546. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  1733.  dated  March  3. 
1913.  reserved  the  Aleutian  Islands  as  a 
wildlife  and  fisheries  refuge,  but  only 
insofar  as  it  shall  not  interfere  with  the 
use  of  the  Islands  for  military  or  naval 
purposes.  Amchitka  Island  is  part  of  the 
Alaska  National  Wildlife  Refuges,  as 
established  by  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  dated  December  2, 1980. 
Section  TMff  of  ANILCA  (Ifl  U.S.C.  3199) 
allows  the  placement  of  new  farilities 
for  national  defense  purposes,  but  only 
after  consnftation  by  the  requesting 
agency  and  in  accordance  with  terms 
mutually  agreed  upon  to  miiumize 
adverse  impacts.  A  Memorandum  of 
Agreement  (MOA)  for  Amchitka  Island, 
with  the  U.S.  Navy  was  signed  on  May 
12. 1986.  and  authorizes  the  Navy  to 
estabhsh  a  facility  for  national  defense. 
Part  of  the  agreement  states  that  the 
Service  will  provide  closure  regulations 
to  protect  U.S.  interests.  The  Navy 
wishes  to  coordinate  its  use  of  Amchitka 
Island  with  the  Service  to  preserve  fhe 
integrity  of  the  Service's  programs  of 
minimizing  damage  to  designated 
wilderness  and  to  recover  and 
reestabhsh  the  endangered  Aleutian 
Canada  goose. 

This  rule  executes  those  closure 
provisions  of  the  MOA  to  provide  for  the 
national  swcnrity  of  the  U.S.  and  to 
assure  public  notice  of  the  intent  of  this 
closure. 

Since  this  action  is  necessary  for 
national  seciuity  purposes  involving  a 
military  affairs  function,  the  rulemaking 
provision  of  5  U.S.C.  553  does  not  apply. 
Similarly,  the  provisions  of  Executive 
Order  12291  and  5  U.S.C.  601  are  not 
applicable. 

Paperwork  RednctiDii  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C. 
3501  et  seq.  and  5  CFR  Part  132a 

Environmental  Consideration 

According,  to  516  DM  6  Appendix 
1(c)(7)  "Actions  where  FWS  has 
concurrence  or  coapptoval  with  another 
bureau  and  the  action  is  a  categorical 
exclusion  for  that  bureau"  is  considered 
a  categorical  exclusion  for  the  Service. 
The  Navy  has  that  exclusion,  therefore, 
there  is  no  requirement  to  do  an 
Environmental  Assessment  (EA)  at  this 
time.  However,  an  EA  will  be  done  by 


the  Navy  prior  to  development  of 
facilities  on  the  Island. 

Nancy  A.  Marx,  Division  of  Refuges, 
Fish  and  Wildlife  Service,  Washingtan. 
DC,  is  primary  author  of  this  rulemaking. 

List  of  Sobjects  in  5Q  CFR  Pm  38 

Alaska.  National  Wildlife  Refuge 
System,  Public  land — mineral  resources, 
Public  lands — rights-of-way.  Recreation, 
Traffic  regulations.  Wildlife  refuges. 

PART  36— [AMENDED] 

1.  The  authority  citation  for  Part  38 
ccntinnes  to  read  as  follows: 

Authority:  1»  U.S.C.  4eOk  ef  seq..  flBBdd  et 
seq.,  742(a)  et  seq.,  and  3101  ef  seq.;  44  U.S.C 
3501  et  aeq. 

2.  Section  38.39  is  amended  by  adding 
a  new  paragraph  (b)  as  follows: 

§36.39    Public  use. 

*        *        *        •        * 

Cb)  Alaska  Maritime  National  Wildlife 
Refiige. 

(1)  Amchitka  Island— closed  to  ail 
pubhc  access,  occupancy  and  use, 
unless  specifically  aathorized  by  a 
special  use  permit  isssed  jointly  by  the 
Refuge  Manager  and  the  U.St  Navy 
[Commanding  Officer,  Fleet  Surveillance 
Support  Command,  Chesapeake, 
Vrrgmia). 

Dated:  PKivembw  4, 1988. 
P.  Daniel  Smith, 

Acting  Aatiatant  Secretary  ^  Pish  and 

Wildlife  and  Parks. 

[FR  Doc.  86-25794  Filed  ll-14-«6;  8:45  am] 

BILUNO  COOE  43T0-5»-«r 


DEPARTHIENTOF  COWMERCE 

Nirtional  Oconic  and  AtmosplMrtc 
AdmrnlstraflDi* 

50  CFR  Part  371 

[DocftstNo.  608TB-«tT6] 

Fraaar  Riwr  Soellayv  and  Pfrik  Safmon 
Fistieriaa;  Inaeason  Ordara 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  inseason  orders. 


summary:  The  Secretary  of  Commerce 
(Secretary)  hereby  publishes  all  the 
inseason  orders  which  were  issued 
during  the  1986  sockeye  salmon  fisheries 
in  United  States  waters  within  the 
Eraser  River  Panel  Area.  These  orders, 
approved  by  the  Fraser  River  Panel 
(Panel)  of  the  Pacific  Salmon 
Commission  (Commission)  and  by  the 
Secretary  during  the  season,  established 
fishing  times  and  areas  for  U.S.  treaty 


Indian  and  aU-citizen  fisheries  during 
the  period  the  Commiseion  exercised 
jurisdiction  over  these  fisheries. 

Due  to  the  frequency  witb  which 
inseason  orders  are  issued,  pablication 
of  individual  orders  is  impracticable.  All 
the  1986  orders  are  therefore  being 
published  in  this  notice  to  avoid 
fragmentation. 

effective  DATES:  Each  of  the  following 
inseason  orders  of  the  Secretary  was 
effective  upon  amumncement  on 
telephone  hodines  as  specified  at  50 
CFR  371.21(b)(1)  (June  27. 1986,  51  FR 
23425). 

address:  Comments  on  these  inseason 
orders  may  be  sent  to  Rolland  A. 
Schnritten,  Director,  Northwest  Region. 
NMFS.  7600  Sand  Point  Way  NE.,  BiN 
C15700,  Seattle,  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 

RoUand  A.  Schmitten,  206-526-6150;  or 
Richard  R  Thompson,  206-526-6144. 
SUPPIEMBITARY  INFORMATKM:  The 

Treaty  between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  Canada  Concerning 
Pacific  Salmon  (Treaty)  was  signed  at 
Ottawa  on  January  28, 1985,  and 
subsequently  was  given  effect  in  the 
United  States  by  the  Pbdfic  Sabnon 
Treaty  Act  (Act)  at  16  U.S.C.  3631-3644. 

Under  authority  of  the  Act,  an 
emergency  interim  rule  was  promulgated 
at  50  CFR  Part  371  [51  FR  23420,  June  27. 
1986)  to  provide  a  fi-amework  for 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Commission's  Panel  for  sockeye  and 
pink  salmon  fisheries  in  U.S.  waters 
within  the  Panel  area.  The  emergency 
interim  rule  was  effective  June  22, 1986. 
when  the  Commission  assumed  control 
of  these  fisheries,  and  remains  in  effect 
until  modified,  superseded,  or  rescinded. 
The  emergency  interim  rule  closed  the 
U.S.  portion  of  the  Panel  area  specified 
in  Annex  II  of  the  Treaty  to  sockeye  and 
pink  salmon  fishing  unless  opened  by 
Panel  regulations  or  by  inseason  orders 
of  the  Secretary  that  give  effect  to  Panel 
orders,  if  such  orders  are  determined  to 
be  consistent  with  domestic  legal 
obligations.  The  Secretary  may  issue 
orders  during  the  fishing  season 
specifying  the  fishing  times  and  areas 
for  the  U.S.  treaty  Indian  and  all-citizen 
fisheries  for  sockeye  and  pink  salmon. 
The  Secretary  acts  through  his  Panel 
representative,  the  Northwest  Regional 
Director  of  NMFS,  who  signifies,  by  his 
affirmative  vote,  the  Secretary's 
approval  and  adoption  of  inseason 
Panel  orders.  Official  notice  of  these 
inseason  actions  of  the  Secretary  is 
provided  by  two  tel'-jphone  hotlines 
described  at  §  371.21(b)(l].  Inseason 
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orders  of  the  Secretary  are  also  to  be 
published  in  the  Federal  Register  as 
soon  as  practicable  after  they  are  issued 
(5  371.21(b)(4)).  Due  to  the  frequency 
with  which  inseason  orders  are  issued, 
publication  of  individual  orders  is 
impracticable.  All  the  1986  orders  are 
therefore  being  published  in  this  notice 
to  avoid  fragmentation. 

The  following  inseason  orders  were 
adopted  by  the  Panel  and  issued  for  U.S. 
fisheries  by  the  Secretary  during  the 
1986  fishing  season.  The  times  listed  are 
local  times,  and  the  areas  designated 
are  Puget  Sound  Management  and  Catch 
Reporting  Areas  as  deHned  in  the 
Washington  State  Administrative  Code 
at  Chapter  220-22  as  of  June  22, 1986. 

Order  No.  1986-1:  Issued  12:15  p.m.,  July 
22,1986 

Treaty  Indian  fishery:  Areas  4B,  5, 
and  6C— Open  until  further  notice  to 
drift  gill  nets  at  12:00  noon  Friday,  July 
25.  Areas  6,  7,  and  7A — Remain  closed 
to  net  Hshing. 

Order  No.  1986-2:  Issued  3:00  p.m., 
August  1. 1986 

Treaty  Indian  fishery:  Areas  4B,  5, 
and  6C— -Remain  open  to  drift  gill  net 
fishing.  Areas  6,  7,  and  7A — Open  to  net 
fishing  5:00  a.m.  Tuesday,  August  5  to 
9:30  a.m.  Wednesday,  August  6. 

All-citizen  fishery:  Areas  4B.  5, 6, 6C, 
7,  and  7A — Remain  closed  to 
commercial  salmon  fishing. 

Order  No.  1986-3:  Issued  3:30  p.m., 
August  5, 1986 

Treaty  Indian  fishery:  Areas  6,  7,  and 
7A — Open  to  net  fishing  9:30  a.m. 
Wednesday,  August  6  to  9:30  a.m. 
Thursday  August  7. 

All-citizen  fishery:  Open  to  reef  nets 
6:00  a.m.  to  9:00  p.m.  Friday,  August  8. 

Order  No.  1968-4:  Issued  4:30  p.m.. 
August  8. 1988 

Treaty  Indian  fishery:  Areas  4B,  5, 
and  8C— Remain  open  to  drift  gill  nets. 
Areas  6,  7,  and  7A — Open  to  net  fishing 
6:00  p.m.  Sunday,  August  10  to  9:30  p.m. 
Tuesday,  August  12. 

All-citizen  fishery:  Areas,  4B,  5,  6,  6C, 
7,  and  7A — Open  to  gill  nets  7:00  p.m. 
Monday,  August  11  to  9:30  a.m.  Tuesday, 
August  12;  open  to  purse  seines  5:00  a.m. 
to  9:30  p.m.  Tuesday,  August  12. 

Order  No.  1986-5:  Issued  4.-00  p.m., 
August  11, 1986 

Treaty  Indian  fishery:  Areas  6,  7,  and 


7A — Extend  opening  for  net  fishing  9:30 
p.m.  Tuesday,  August  12  to  9:30  p.m. 
Wednesday,  August  13. 

All-citizen  fishery:  Areas  4B,  5,  6,  6C, 
7,  and  7A — Open  to  reef  nets  6:00  a.m.  to 
9:00  p.m.  Tuesday,  August  12;  open  to 
gill  nets  7:00  p.m.  Tuesday,  August  12  to 
9:30  a.m.  Wednesday,  August  13;  open  to 
purse  seines  5:00  a.m.  to  9:30  p.m. 
Wednesday,  August  13. 

Order  No.  1986-6:  Issued  2:55  p.m., 
August  15, 1988 

Treaty  Indian  fishery:  Areas  4B,  5, 
and  6C— Closed  to  drift  gill  nets  12:00 
noon  Monday,  August  18  until  12:00 
noon  Tuesday,  August  19;  reopens  to 
drift  gill  nets  12:00  noon  Tuesday, 
August  19  until  further  notice.  Areas  6,  7, 
and  7A — Open  to  net  Hshing  6:00  a.m. 
Sunday,  August  17  to  9:30  a.m.  Tuesday, 
August  19. 

All-citizen  fishery:  Areas  4B,  5,  6,  6C, 
7,  and  7A — Open  to  reef  nets  6:00  a.m.  to 
9:00  p.m.  Saturday,  August  16;  open  to 
purse  seines  5:00  a.m.  to  9:00  p.m. 
Sunday,  August  17;  open  to  gill  nets  6:00 
p.m.  Sunday,  August  17  to  9:00  a.m. 
Monday,  August  18. 

Order  No.  1986-7:  Issued  2:25  p.m., 
August  18, 1986 

Treaty  Indian  fishery:  Areas  6,  7,  and 
7A — Open  to  net  fishing  9:30  a.m. 
Tuesday,  August  19  to  9:30  a.m. 
Wednesday,  August  20. 

Order  No.  1986-6:  Issued  2:00  p.m., 
August  22, 1986 

Treaty  Indian  fishery:  Areas  4B,  5, 
and  6C— Remain  open  to  drift  gill  nets. 
Areas  6,  7,  and  7A — Open  to  net  fishing 
6:00  p.m.  Sunday,  August  24  to  9:30  p.m. 
Tuesday,  August  26. 

All-citizen  fishery:  Areas  4B,  5,  6,  and 
6C — Closed  to  net  fishing.  Areas  7  and 
7A— Open  to  reef  nets  6:00  a.m.  to  9:00 
p.m.  Sunday,  August  24;  open  to  gill  nets 
6:00  p.m.  Sunday,  August  24  to  9:00  a.m. 
Monday,  Augusf  25;  open  to  purse  seines 
5:00  a.m.  to  9:00  p.m.  Monday,  August  25. 

Order  No.  1986-10:  Issued  2:00  p.m., 
August  29, 1986 

Treaty  Indian  fishery:  Areas  4B,  5, 
and  6C — Closed  to  drift  gill  nets 
effective  12:00  noon  Saturday,  August 
30.  Areas  6,  7,  and  7A— Closed  to  net 
fishing. 

All-citizen  fishery:  Areas  4B,  5,  6,  and 
6C — Closed  to  net  fishing.  Areas  7  and 
7A — Open  to  reef  nets  6:00  a.m.  to  9:00 


p.m.  Monday,  September  1;  open  to 
purse  seines  5:00  a.m.  to  9:00  p.m. 
Tuesday,  September  2;  open  to  gill  nets 
6:00  p.m.  Tuesday,  September  2  to  9:00 
a.m.  Wednesday,  September  3. 

Closed  to  net  fishing  westeriy  of  a 
straight  line  drawn  from  the  low  water 
range  marker  in  Boundary  Bay  on  the 
International  Boundary  through  the  east 
tip  of  Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light  on 
Saturna  Island  in  the  Province  of  British 
Columbia  effective  12:01  a.m.  Sunday. 
August  31. 

Order  No.  1986-12:  Usued  11:15  a.m., 
September  12, 1986 

Treaty  Indian  and  all-citizen 
fisheries:  Areas  4B,  5,  6,  6A,  and  6C — 
Regulatory  control  relinquished  effective 
12:01  a.m.  Sunday,  September  14. 

Order  No.  1986-14:  Usued  1:10  p.m., 
September  25, 1986 

Area  7A — Regulatory  control 
extended  for  those  waters  lying  westerly 
of  a  straight  line  drawn  from  the  low 
water  range  marker  at  Boundary  Bay  on 
the  International  Boundary  through  the 
east  tip  of  Point  Roberts  to  the  East 
Point  Light  on  Saturna  Island. 

Order  No.  1986-15:  Issued  12:40  p.m., 
September  27, 1986 

Resume  regulatory  control  of  that 
portion  of  Area  7A  lying  north  of  a  line 
from  Birch  Point  to  Bast  Point  on 
Saturna  Island. 

Treaty  Indian  and  all-citizen 
fisheries:  Area  7A  northerly  of  a  line 
from  Birch  Point  to  East  Point  on 
Saturna  Island — Open  to  gill  nets  7:00 
p.m.  Saturday,  September  27  to  7:00  a.m. 
Sunday,  September  28;  open  to  purse 
seines  7:00  a.m.  to  7300  p.m.  Sunday, 
September  28. 


Order  No.  1986-16:  Issued  2:55  p.m., 
September  28, 1986 

Treaty  Indian  and  all-citizen 
fisheries:  Area  7A  northerly  of  a  line 
from  Birch  Point  to  East  Point  on 
Saturna  Island — Open  to  gill  nets  7:00 
p.m.  Sunday,  September  28  to  7:00  a.m. 
Monday,  September  29  and  7:00  p.m. 
Monday,  September  29  to  7:00  a.m. 
Tuesday,  September  30;  open  to  purse 
seines  7:00  a.m.  to  7KX)  p.m.  Monday, 
September  29  and  7M)  a.m.  to  7:00  p.m. 
Tuesday,  September  30. 
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Order  No.  1986-18:  Issued  22S  p.m^ 
September  30, 1986 

Area  7A  northerly  of  a  line  from  Birch 
Point  to  East  Point  on  Satuma  Island- 
Relinquish  regulatory  control  effective 
7:01  p.m.  Tuesday,  September  30. 

Other  Matters 

This  action  is  taken  under  authority  of 
50  CFR  371.21,  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  371 

Fishenes,  Fishing,  Treaty  Indians. 
Authority:  16  U.S.C.  3e36(b). 
Dated:  November  10, 1986. 
James  E.  Douglas,  |c 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  86-25824  Filed  11-14-86;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  ageru^y 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Memorandum  of 
Agreement  Regarding  the  Treatment 
of  World  War  II  (1939-1946) 
Temporary  Buildings 

agency:  Advisory  Council  on  Historic 

Preservation. 

action:  Notice. 

summary:  The  Advisory  Council  on 
Historic  Preservation  has  executed  a 
Programmatic  Memorandum  of 
Agreement  pursuant  to  §  800.13  of  the 
Council's  regulations,  "Protection  of 
Historic  Properties"  (36  CFR  Part  800). 
with  the  Department  of  Defense  and  the 
National  Conference  of  State  Historic 
Preservation  Officers,  providing  for  the 
identification,  evaluation,  and 
documentation  of  World  War  II 
temporary  buildings.  Execution  of  this 
Agreement  satisfies  DoD's 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470f)  for  activities  involving  the 
demolition  of  these  buildings. 

The  Agreement  stipulates  that  all 
World  War  II  temporary  buildings  that 
are  identified  by  organizations  and 
individuals  within  60  days  of  the 
publication  of  this  notice  will  be 
considered  by  DoD  in  its  selection  of 
examples  to  be  documented  or  treated 
in  accordance  with  historic  preservation 
plans.  Organizations  and  individuals 
should  contact  the  offices  hsted  below 
to  provide  information  to  DoD  for  its 
identification  of  significant  World  War 
II  temporary  buildings. 

For  Army  and  Army  National  Guard 
Installations:  Chief,  Facility  Engineering 
Division,  U.S.  Army  Corps  of  Engineers, 
Attn:  DAEN-ZCF.  Washington,  DC 
20314-1000.  (202)  272-0867. 

For  Navy  Installations:  Commander, 
Naval  Facilities  Engineering  Command, 
Code  20Y.  200  Stovall  Street. 
Alexandria,  VA  22332-2300,  (202)  325- 
7353. 


For  Marine  Corps  Installations:  Land 
Resources  Management  and 
Environmental  Branch,  HQ,  Marine 
Corps.  LFL,  Washington,  DC  20380,  (202) 
697-1890. 

For  Air  Force  Installations:  Chief. 
Environmental  Division,  HQ,  United 
States  Air  Force.  Boiling  AFB. 
Washington.  DC  20332-5000.  (202)  767- 
3639. 

Single  copies  of  the  Programmatic 
Memorandum  of  Agreement  can  be 
obtained  by  writing  to  the  Executive 
Director.  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania 
Avenue.  NW.,  Suite  803.  Washington, 
DC  20004. 

Dated:  November  10, 1986. 
John  M.  Fowler, 

Acting  Executive  Director. 

[FR  Doc.  86-25897  Filed  11-14-86:  8:45  am] 

BILLING  COOE  4310-10-11 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

National  Advisory  Council  on  Rural 
Development;  Intent  To  Reestablish 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice  is 
hereby  given  that  the  Secretary  of 
Agriculture  proposes  to  re-establish  the 
National  Advisory  Council  on  Rural 
Development.  The  purpose  of  the 
Council  is  to  provide  advice  to  the 
Secretary  on  the  rural  development 
needs,  goals,  objectives,  plans,  and 
recommendations  of  multi-state,  State, 
substate.  and  local  organizations  and 
jurisdictions.  The  Council  will  provide 
the  Secretary  with  assistance  in 
identifying  rural  problems  and 
supporting  efforts  and  initiatives  in  rural 
development. 

The  Secretary  has  determined  that  the 
work  of  the  Council  is  in  the  public 
interest  and  is  in  connection  with  the 
duties  of  the  Department  of  Agriculture. 
No  other  advisory  committee  or  agency 
of  the  department  is  performing  the 
tasks  assigned  to  the  National  Advisory 
Council  on  Rural  Development. 

Views  and  comments  of  interested 
persons  may  be  submitted  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development.  U.S.  Department  of 
Agriculture.  Room  219-A.  Washington. 
DC  20250.  until  15  days  after  publication 
in  the  Federal  Register.  Such  comments 


will  be  available  for  public  inspection 
during  regular  business  hours  (7  CFR 
1.27(b)). 

Done  at  Washington.  DC.  this  12th  day  of 
November  1986. 

John  J.  Franke,  Jr., 

Assistant  Secretary  for  Administration. 
[FR  Doc.  86-25912  Filed  11-14-66;  8:45  am] 
BILUNG  CODE  3410-01-M 


Food  Safety  and  Inspection  Service 

[Docket  No.  86-040N] 

SLD  Policy  Memoranda;  Semi-Annual 
Listing 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Notice. 

SUMMARY:  This  document  lists  and 
makes  available  to  the  public 
memoranda  issued  by  the  Standards 
and  Labeling  Division  (SLD),  Meat  and 
Poultry  Inspection  Technical  Services. 
Food  Safety  and  Inspection  Service 
(FSIS),  which  contain  significant  new 
applications  or  interpretations  of  the 
Federal  Meat  Inspection  Act.  the  Poultry 
Products  Inspection  Act,  the  regulations 
promulgated  thereunder,  or 
departmental  policy  concerning  labeling. 
FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  O'K.  Glavin,  Director. 
Standards  and  Labeling  Division.  Meat 
and  Poultry  Inspection  Technical 
Services.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington,  DC  2025a  (202)  447-6042. 
SUPPLEMENTARY  INFORMATION:  FSIS 
conducts  a  prior  approval  program  for 
labels  or  other  labeling  (specified  in  9 
CFR  317.4,  317.5.  381.132,  and  381.134)  to 
be  used  on  federally  inspected  meat  and 
poultry  products.  Pursuant  to  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.). 
and  the  regulations  promulgated 
thereunder,  meat  and  poultry  products 
which  do  not  bear  approved  labels  may 
not  be  distributed  in  commerce. 

FSIS'  prior  label  approval  program  is 
conducted  by  label  review  experts 
within  SLD.  A  variety  of  factors,  such  as 
continuing  technological  innovations  in 
food  processing  and  expanded  public 
concern  regarding  the  presence  of 
various  substances  in  foods,  has 
generated  a  series  of  increasingly 
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complex  issues  which  SLD  must  resolve 
as  part  of  the  prior  label  approval 
process.  In  interpreting  the  Acts  or 
regulations  to  resolve  these  issues,  SLD 
may  modify  its  policies  on  labeling  or 
develop  new  ones. 

Significant  or  novel  interpretations  or 
determinations  made  by  SLD  are  issued 


in  writing  in  memorandum  form.  This 
document  lists  those  SLD  policy 
memoranda  issued  from  April  1, 1986. 
through  September  30, 1986. 

Persons  interested  in  obtaining  copies 
of  any  of  the  following  SLD  policy 
memoranda,  or  in  being  included  on  a 
list  for  automatic  distribution  of  future 


SLD  policy  memoranda,  may  write  to: 
Printing  and  Distribution  Section, 
Paperwork  Management  Branch, 
Administrative  Services  Division,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 


Memo  No. 


oge 


097 


031A 
066B 


044A 


100 


Title  and  date 


Approval  of  Labels  lor  Expenmental/Sampte 
Products.  May  7.  1986 

Label  Approval  Guidelines  lor  Wild  Boar  Prod- 
ucts. June  4.  1986 

Labeling  and  Use  o<  Beef  Cheek  Meat  and  Beef 
Head  Meat.  June  10,  1966. 

Salami  Labeling,  July  23.  1986 

Red  Meat  Products  Containing  Added  Solutions, 
August  8.  1986 


Raw    Boneless    Poultry    Containing    Solutions. 

September  2,  1966. 
Labeling  of  Products  Which  Include  Packets  of 

Other  Components,  September  2,  1986 

Poultry  Tenders  and  Poultry  Tenderloins,  Sep- 
tember 3,  1986. 


Are  there  conditoos  under  which  an  Inspector-ln-Charge  (IIC)  of  an  official 
establishment  may  approve  labels  for  experimental/ sample  (E/S)  prod- 
ucts? 

What  are  the  ciitena  and  requirements  for  product  labels  bearino  the  term 
■Wild  Boar"?. 

What  gudemes  should  be  followed  Iw  the  labeling  and  use  ol  beef  cheek 
meat  and/or  beef  head  meat?. 

What  IS  the  appropnale  labeling  for  the  product  •Salami'? 

The  labeling  of  red  meat  products  corrtaimng  added  sokiuons 


Labeling  of  raw  boneless  poultry  and  poultry  parts  to  which  solutions  are 

added. 
What  son  of  product  name  and  net  weight  declaration  is  required  when 

meat  and/or  poultry  products  are  packed  with  small  packets  ol  gravy 

sauces,  seasoning  matures  or  the  like'' 
When    -(Kind)  Tenders"  or  "(Kind)  Tendertoins"  are  used  as  a  product 

name,  what  products  are  being  descnt>ed? 


RefererKe 


9  CFR  317.2(dM1).  (2).  and  (3) 

(Replaces  Pokey  Memo  064),  9  CFR  319  15 
31981,  319100.  319300,  319301.  319303 

Pokey  Memo  031. 

(Replaces  Policy  Memo  066A),  9  CFR  319  lOl 
and  102.  Pokey  Memo  064.  9  CFR 
3187(c)(4);  Policy  Memo  081A  Policy  Memo 
007 

(Replaces  Pokey  Memo  044 ).  9  CFR  381  169 
Pokey  li4emo  007 

Policy  Memo  087A 


N/A. 


The  SLD  policies  speciHed  in  these 
memoranda  will  be  uniformly  applied  to 
all  relevant  labeling  applications  unless 
modified  by  future  memoranda  or  more 
formal  Agency  action.  Applicants  retain 
all  rights  of  appeal  regarding  decisions 
based  upon  these  memoranda. 

Done  at  Washington,  DC,  on  November  12, 
1986. 

Margaret  O'K.  Glavin. 

Director,  Standards  and  Labeling  Division, 
Meat  and  Poultry  Inspection  Technical 
Services,  Food  Safety  and  Inspection  Service. 
(FR  Doc.  86-25832  Filed  11-14-86:  8:45  am] 

WLUNO  CODE  3410-OM-M 


ARCTIC  RESEARCH  COMMISSION 
Meetings 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  meet  in 
Anchorage,  Alaska  on  4-5  December 
1986.  On  4  December  (Thursday)  and 
half  day  on  December  5  (Friday)  the 
Commission  will  be  meeting  at  the 
Arctic  Research  Commission  Offices, 
707  A  Street,  Anchorage.  Alaska. 
Agenda  items  on  4  December  will 
include:  (1)  Opening  Remarks  by 
Chairman  (2)  Approval  of  Report  of 
Meeting,  23  July  1986  (3)  Comments  from 
Interagency  Arctic  Research  Policy 
Committee  (4)  5-Year  Arctic  Research 
Plan — Outcome  of  Consultative 
Workshop  (5)  Activities  of  Federal/ 
State  Task  Forces  (6)  Logistic 
Requirements  to  Support  Arctic 
Research — Outcome  of  Workshop  (7) 
Mechanisms  for  International 


Cooperation  in  Arctic  Research  (8) 
Future  Activities  of  Commission  (9) 
Commission  Annual  Report  (10)  Other 
Business. 

The  Commission  will  meet  in 
Executive  Session  to  discuss  budgetary 
matters  on  5  December. 

Contact  Person  for  More  Information: 
W.  Timothy  Hushen,  Executive  Director, 
Arctic  Research  Commission  (213)  743- 
0970. 
W.  nmothy  Hushen, 

Executive  Director,  Arctic  Research 

Commission. 

[FR  Doc.  86-25887  Filed  11-14-86;  8:45  am] 

BILUNG  CODE  7555-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Cornell  University  Medical  College; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  86-242.  Applicant: 
Cornell  University  Medical  College, 
New  York,  NY  10021.  Instrument:  Mass 
Spectrometer.  Model  SIRA  12. 
Manufacturer:  VG  Isogas  Ltd.,  United 


Kingdom,  Intended  use:  See  notice  at  51 
FR  25924. 

Comments:  None  received. 

Decision:  Approved.  No  domestic 
manufacturer  was  both  "able  and 
willing"  to  manufacture  an  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  such 
purposes  as  the  instrument  was 
intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance  with 
§  301.5(d)(2)  of  the  regulations,  at  the 
time  the  foreign  instrument  was  ordered 
(February  13, 1986). 

Reasons:  The  foreign  instrument 
provides  an  internal  precision  of  0.92%o 
for  20  microliter  samples  of  CO2  an 
automated  20  sample  port  heatable 
manifold.  The  capabilities  are  necessary 
for  the  intended  purposes.  We  know  of 
no  domestic  manufacturer  both  able  and 
willing  to  provide  an  instrument  with 
the  required  features  at  the  time  the 
foreign  instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments.  §  301.5(d)(2)  of  the' 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unrecisonabie 
delay,  "the  normal  commercifil  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  info  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
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domestic  manufacturer  was  formally 
requested  to  bid  an  instrument  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 
TTie  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  no  response  to  a 
formal  request  for  quotation  sent  to  the 
only  known  domestic  manufacturer  of 
isotope  ratio  mass  spectrometers  it  is 
apparent  that  the  domestic 
manufacturer  was  either  not  able  or  not 
willing  to  produce  an  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  the 
foreign  instrument  was  intended  to  be 
used  at  the  time  the  foreign  instrument 
was  ordered. 
Frank  W.CimL 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  ae-25885  Filed  11-14-66:  8:45  am] 

MLUNS  COK  SSW-OS-M 


The  Johne  Hopkins  University; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5«)  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  86-237.  Applicant: 
The  Johns  Hopkins  University, 
Baltimore.  MD  212ia  Instrument:  Reflex 
Light  Microscope  with  Accessories. 
Manufacturer  Reflex  Measurement  Ltd.. 
United  Kingdom.  Intended  use:  See 
notice  at  51  FR  25083. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientiRc  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  three-dimensional 
measurements  of  very  small  objects 
with  a  horizontal  repeatability  of 
pointing  to  a  well-defined  point  of  0.002 
millimeters  and  0.015  in  the  vertical.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  July  29. 1986  that 
(1)  this  capability  is  pertinent  to  the 


applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff 
(FR  Doc  86-25886  Filed  11-14-88;  8:45  ami 
BHJJMGCOOC  3S10-OS-M 

[A-401-603] 

initiation  of  Antidumping  Duty 
investigations:  Certain  Stainless  Steel 
Hollow  Products  From  Sweden 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  besis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  certain  stainless  steel  hollow 
products  from  Sweden  are  being,  or  are 
likely  to  be  sold  in  die  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  TYade  Commission 
(ITC)  of  these  actions  so  that  it  may 
determine  whether  imports  of  these 
products  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If 
these  investigations  proceed  normally, 
the  ITC  will  make  its  preliminary 
determinations  on  or  before  December  4, 
1986,  and  we  will  make  ours  on  or 
before  March  30, 1987. 
EFFECTIVE  DATE:  November  17. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1769. 
SUPPLEMENTARY  INTORMATION: 

The  Petition 

On  October  20, 1986,  we  received  a 
petition  filed  in  proper  form  by  the 
Specialty  Tubing  Group,  and  by  each  of 
the  member  companies  who  produces 
certain  stainless  steel  hollow  products. 
In  compliance  with  the  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of 
certain  stainless  steel  hollow  products 
from  Sweden  are  being,  or  are  likely  to 
be  sold  in  the  Unitod  States  at  less  than 
fair  value  within  the  meaning  of  section 


731  of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

InltiatkHi  of  invesdgaticsis 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
stainless  steel  hollow  products  fi-om 
Sweden  and  foimd  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  certain  stainless 
steel  hollow  products  from  Sweden  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigations  proceed  normally,  we 
will  make  our  preliminary 
determinations  by  Mardi  30. 1987. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  certain  stainless  steel 
hollow  pH-oducts  including  pipes,  tubes, 
hollow  bars  and  blanks  therefor,  of 
circular  cross-section,  containing  over 
11.5  percent  chromium  by  weight  as 
provided  for  in  items  610,3701.  610.3727. 
610,3731,  610,3741,  610,3742,  6ia513a 
610,5202,  6ia5229,  610,5230,  and  610,5231 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSU3A). 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  United  States  price 
on  Swedish  producers'  price  quotes  in 
the  United  States  on  a  C.I.F.  basis. 

Petitioners  based  foreign  market  value 
for  welded  tubes  on  an  estimated  40 
percent  discount  off  list  price.  For 
seamless  hollow  bars  and  seamless 
pipe,  home  market  prices  were  based  on 
actual  selling  prices.  Based  on  a 
comparison  of  United  States  prices  and 
foreign  market  values,  petitioners  allege 
dumping  margins  of  32.6  to  101.2  percent 
for  A-312  welded  stainless  steel  pipe, 
5.1  to  72.2  percent  for  A->2e9  welded 
tube.  19.0  to  20.3  percent  for  A-511 
hollow  bars,  and  51.1  to  64.1  percent  for 
A-312  seamless  pipe. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  these  determinations.  We 
will  notify  the  ITC  and  make  available 
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to  it  all  nonprivileged  and 
nonproprietary  information.  We  will 
also  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  December 
4, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
stainless  steel  hollow  products  from 
Sweden  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determinations  are  negative  the 
investigations  will  terminate;  otherwise 
they  will  proceed  according  to  the 
statutory  and  regulatory  procedures. 

November  10, 1986. 

loaeph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary,  for  Import 
Administration. 

[FR  Doc.  86-25881  Filed  11-14-86;  8:45  am] 

BHJJNG  CODE  3S10-OS-M 

(A-588-041] 

Synthetic  Methionine  From  Japan; 
Preliminary  Resuits  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
two  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  synthetic 
methionine  from  Japan.  The  review 
covers  one  manufacturer  and  one 
exporter  of  this  merchandise  to  the 
United  States  and  the  period  July  1, 1982 
through  June  30, 1983.  The  review 
indicates  no  dumping  margins  for  these 
firms  during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  17, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Dennis  U.  Askey  or  John  R.  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230: 
telephone:  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  December  9, 1983,  the  Department 
of  Commerce  ("the  Department") 


published  in  the  Federal  Register  (48  FR 
55153)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  synthetic 
methionine  from  Japan  (38  FR  18392,  July 
10, 1973).  We  began  the  current  review 
of  the  finding  under  our  old  regulations. 
After  the  promulgation  of  our  new 
regulations,  a  manufacturer  and  an 
exporter  requested  in  accordance  with 
S  353.53a(a)  of  the  Commerce 
regulations  that  we  complete  the 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  January 
21. 1986  (51  FR  2748). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  synthetic  methionine  other 
than  synthetic  L  methionine.  Synthetic 
methionine  is  an  amino  acid  produced  in 
two  grades,  DL  methionine  national 
formula  grade  (used  for  research  and 
pharmaceutical  purposes)  and  DL 
methionine  feed  grade  (used  as  a  feed 
additive).  Both  grades  of  synthetic 
methionine  are  currently  classifiable 
under  item  425.0430  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  one  manufactuer 
and  one  exporter  of  Japanese  synthetic 
methionine  to  the  United  States,  Nippon 
Soda  Co.,  Ltd.  and  Mitsui  &  Co.,  Ltd.. 
and  the  period  July  1, 1982  through  June 
30, 1983. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  exporter's  sales  price, 
as  defined  in  section  772  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act").  Exporter's 
sales  price  was  based  on  the  packed 
delivered  price  to  the  first  unrelated 
purchaser  in  the  United  States.  We 
made  adjustments  for  commissions  to 
unrelated  parties,  Customs  duties,  ocean 
freight,  marine  insurance,  U.S.  inland 
freight,  food  and  drug  inspection  fees, 
brokerage  fees,  destination  charges, 
warehouse  expenses,  early  payment 
discounts,  credit  expenses,  and  the  U.S. 
subsidiary's  selling  expenses  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed  delivered  price  to 
an  unrelated  purchaser  in  the  home 
market.  We  made  adjustments,  where 
applicable,  for  inland  freight,  discounts, 
commissions  to  unrelated  parties,  credit 


expenses,  and  differences  in  packing 
costs.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  margin  exists  for  Nippon  Soda/ 
Mitsui  for  the  period  July  1. 1982  through 
June  30, 1983. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  pubhcation  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  since 
there  was  no  margin  the  Department 
shall  not  require  a  cash  deposit  of 
estimated  antidumping  duties  for 
Nippon  Soda /Mitsui. 

For  any  shipments  from  the  29 
remaining  known  firms  not  covered  in 
this  review,  the  cash  deposit  will 
continue  to  be  at  the  rates  published  in 
the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms  (48  FR  55153,  December  9, 1983). 

For  any  future  shipments  from  a  new 
exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  June  30, 1983 
and  who  is  unrelated  to  any  reviewed 
firm  or  any  other  previously  reviewed 
firm,  no  cash  deposit  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Japanese  synthetic 
DL  methionine  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  November  10. 1986. 
Joseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary,  import 

Administration. 

[FR  Doc.  86-25882  Filed  11-14-86;  8:45  am) 

BILUNG  CODE  3510-OS-M 
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Titanium  Sponge  From  tiie  USSR; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administrative/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by 
an  importer,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  titanium  sponge 
from  the  USSR.  The  review  covers 
Techsnabexport,  an  exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  August  1, 1983  through  July 
31, 1985.  The  review  indicates  the 
existence  of  dumping  margins  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  Techsnabexport  failed  to 
respond  to  our  questionnaire.  As  a 
result,  we  used  the  best  information 
available  for  assessment  and  estimated 
antidumping  duty  cash  deposit 
purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  November  17, 1986. 

FOB  FURTHER  INFORMATION  CONTACT: 

Anne  D'Alauro  or  Maureen  Flannery, 
OfHce  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-1130/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  25, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
16330)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  titanium  sponge 
from  the  USSR  (33  FR  12138,  August  28. 
1968).  We  began  the  current  review  of 
the  finding  under  our  old  regulations. 
After  the  promulgation  of  our  new 
regulations,  an  importer,  ICD  Group, 
Inc.,  requested  that  we  complete  the 
administrative  review  in  according  with 
§  353.53a(a)  of  the  Commerce 
Regulations.  We  pubhshed  the  initiation 
of  the  administrative  review  on  May  30, 
1986  (51  FR  19580).  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 


Scope  of  tke  Review 

Imports  covered  by  the  review  are 
shipments  of  titanium  sponge  from  the 
USSR.  Titanium  sponge  is  currently 
ciassiHable  under  item  629.1420  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers 
Techsnabexport,  aa  exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  August  1, 1983  through  July 
31, 1985. 

Techsnabexport  failed  to  respond  to 
the  Department's  antidumping 
questionnaire.  The  Department 
consequently  used  the  best  information 
available  for  assessment  and  estimated 
antidumping  duties  cash  deposit 
purposes.  iTie  best  information 
available  was  the  rate  from  the  last 
review.  1 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  for  the 
period  August  1, 1983  through  July  31. 
1985,  a  margin  of  83-96  percent  exists. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and /or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
of  83.96  percent  shall  be  required. 

This  deposit  requirement  is  effective 
for  all  shipments  of  titanium  sponge 
manufactured  by  Techsnabexport 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  $  353.53a  of  the 
Commerce  Regulations  (19  CFR  353.53a; 
50  FR  32556,  August  13, 1985). 


Dated:  November  11, 19S6. 
Joaepii  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 
[FR  Doc.  86-25883  Filed  11-14-88:  8:45  am] 

BtLLiNQ  CODE  3510.«S-M 


[C-21 1-602]  I 

Final  Affirmative  Couirtervailing  Duty 
Determination;  Operators  for  Jalousie 
and  Awning  Windows  From  El 
Salvador 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

SUMMARY:  We  determine  that  certain 
benefits  which  constitute  subsidies  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  El  Salvador  of 
operators  for  jalousie  and  awning 
windows.  The  estimated  net  subsidy  is 
4.76  percent  ad  valorem.  Industrias 
Metalicas,  S.A.  (IMSA),  one  of  the 
respondents  under  investigation,  did  not 
apply  for  and  did  not  receive  any 
benefits  under  the  program  determined 
to  be  countervailable.  We  are,  therefore, 
not  including  IMSA  from  our  final 
determination.  We  also  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  the  merchandise  under 
investigation  within  the  meaning  of 
section  705(a)(2)  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended. 

We  have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  If  the  ITC's  final 
injury  determination  is  affirmative,  we 
will  direct  the  United  States  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  operators  for  jalousie  and 
awning  windows  from  El  Salvador, 
except  for  those  operators  exported  by 
IMSA,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the 
countervailing  duty  order. 

EFFECnvE  date:  November  17, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Morrison  or  Barbara  Tillman, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1248  or  377-2438. 
SUPPLEMENTARY  MFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
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of  section  701  of  the  Act.  are  being 
provided  to  mamifactorerB.  producers, 
or  exporters  in  El  Salvador  of  operators 
for  jaloiuie  and  awning  windows.  For 
purposes  of  this  investigatioiu  the 
"Income  Tax  Exemption  for  Export 
Earnings"  is  the  only  program  fhat 
conferred  a  countervailable  subsidy.  We 
determine  the  estimated  net  subsidy  to 
be  4.76  percent  ad  valorem. 

Case  History 

On  March  19, 1986.  we  received  a 
petition  in  proper  form  from  the 
Anders(Hi  Corporation  and  the 
Caribbean  Die  Casting  Corporation, 
manufacturers  of  operators  for  jalousie 
and  awning  windows  located  in  Puerto 
Rico.  In  comph'ance  with  the  Hling 
requirements  of  S  355.26  of  the 
Commerce  Regulations  (19  CFR  355.28), 
the  petition  alleged  that  manufacturers, 
producers,  or  exporters  in  El  Salvador  of 
operators  for  jalousie  and  awning 
windows  receive,  directly  or  indirectly, 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Act,  and  that  these  imports  materially 
injure,  or  threatm  material  injury  to,  a 
United  States  industry.  In  addition,  the 
petiti(Hi  alleged  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  imtiate 
a  countervailing  duty  investigation,  and 
on  April  8, 1986,  we  initiated  an 
investigation  [51  FR 12633).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  on  or  before  June  12, 1986. 

Since  EI  Salvador  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  El 
Salvador  materially  injure,  or  threaten 
material  injury  to  a  United  States 
industry.  Therefore,  we  notified  the  ITC 
of  our  initiation.  On  May  5. 1986,  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  from  El  Salvador 
of  operators  for  jalousie  and  awning 
windows  threaten  material  injury  to  a 
United  States  industry  (51  FR  17683). 

We  presented  questionnaires 
concerning  the  petitioners'  allegations  to 
the  Government  of  El  Salvador  in 
Washington,  DC  on  April  18, 198&  We 
received  responses  to  the  questionnaires 
on  May  20. 1986,  and  amendments  to  the 
responses  on  May  21. 22. 27,  29,  ]une  2 
and  3.  The  responses  stated,  and  we 
verified,  that  IMSA  is  the  only 
manufacturer  of  operators  for  jalousie 
and  awning  windows.  Both  IMSA  and 
Die  Casting  Products,  S.A.  de  C.V.  (DIE 
CAST),  wMch  are  owned  by  a  common 
holding  company,  sold  the  subject 
merchandise  to  the  United  States  during 


the  review  period  (calendar  year  19S5). 
On  June  12. 1986.  we  issued  a 
preliminary  affirmative  determination  in 
the  countervailing  duty  investigation  on 
operators  for  jalousie  and  awning 
windows  from  El  Salvador  (51  FR 
22099).  Our  notice  of  preliminary 
determination  gave  interested  parties  an 
opportunity  to  submit  oral  and  written 
views.  A  public  hearing  was  not  held 
because  no  interested  party  requested 
one  in  this  investigation. 

On  June  24. 1986,  petitioners  filed  a 
request  for  extension  of  the  deadline 
date  for  the  final  determination  in  the 
countervailing  duty  investigation  to 
correspond  with  the  date  of  the  final 
determination  in  the  antidumping 
investigation  on  the  same  products  from 
El  Salvador.  In  accordance  with  section 
705(a)(l}  of  the  Tariff  Act  of  193a  as 
aiiKnded  by  section  606  of  the  Trade 
and  Tariff  Act  of  1984,  we  granted  an 
extension  for  the  final  determinatioa  to 
November  10, 1986,  to  coincide  with  the 
deadline  for  the  final  determination  in 
the  antidumping  duty  investigation  of 
the  same  product  (51  FR  27232.  July  30, 
1986). 

Verification  was  conducted  in  0 
Salvador  from  July  8  through  July  16. 
1986.  The  company  respondents 
amended  their  response  concerning 
sales  volume  and  value  on  July  21, 1986 
to  reconcile  minor  differences  found  on 
verification. 

Scope  of  InvestigatioB 

The  products  covered  by  this 
investigation  are  operators  for  jalousie 
and  awning  windows  as  provided  for  in 
item  number  647.0365  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA). 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1968  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  ("the  review 
period")  is  calendar  year  1985,  which 
corresponds  to  respondents'  fiscal  year. 
Based  upon  our  analysis  of  the  petition, 
the  responses  to  our  questionnaire,  the 
verification,  and  comments  filed  by  both 
petitioners  and  respondents,  we 
determine  the  following: 


To  Confer  ■ 


We  determine  that  a  subsidy  is  being 
provided  to  mannfacturers,  producers, 
or  exporters  in  El  Salvador  of  operators 
for  jalousie  and  awning  windows  under 
the  following  program: 

Income  Tax  Exemption  for  Export 
Earnings 

Under  Chapters  2.  3,  and  4  of  the 
Export  Promotion  Law  of  1974,  approved 
exporting  companies  do  not  pay  income 
tax  on  income  earned  from  exports  to 
destinations  outside  the  Central 
American  Common  Market.  DIE  CAST 
is  the  only  company  involved  in  the 
export  of  operators  for  jalousie  and 
awning  windows  which  was  eligible  for 
and  which  claimed  this  tax  exemption 
during  and  after  the  review  period. 
IMSA  did  not  apply  for  an  income  tax 
exemption  for  export  earning  benefits 
under  the  1974  Ejcport  Promotion  Law. 
Therefore,  it  was  not  eligible  to  receive 
and  did  not  receK-e  income  tax  benefits 
on  its  exports. 

Because  this  income  tax  exemption  is 
limited  to  income  derived  from  exports, 
we  determine  that  it  confers  an  export 
subsidy.  Accordingly,  we  calculated  the 
benefit  by  dividing  the  amount  of  the 
income  tax  benefit  received  by  DIE 
CAST,  based  on  the  income  tax  return 
filed  during  the  review  period,  by  the 
value  of  DIE  CASTs  exports  of 
operators  for  jalousie  and  awning 
windows  for  1985  that  were  exported  to 
destination  outside  the  Central 
American  Common  Market. 

The  estimated  net  subsidy  is  4.76 
percent  ad  valorem. 

IL  Program  Detennined  Not  To  Confer  A 
Subsidy 

We  determine  that  the  following 
program  does  not  confer  a  subsidy  on 
manufacturers,  producers  or  exporters 
in  El  Salvador  of  operators  for  jalousie 
and  awning  windows: 

A.  Exemptions  to  Exporters  for  Fiscal 
Stamp  Tax 

In  El  Salvador,  a  five  percent  stamp 
tax  is  levied  on  the  value  of  sales  and 
other  commecial  and  legal  activities. 
Export  sales  are  specifically  exempt 
from  the  stamp  tax. 

Under  section  771(5)(A)  of  the  Act,  the 
non-excessive  remission  or  exemption 
of  indirect  taxes  levied  at  the  final  stage 
of  production  is  not  considered  a 
subsidy.  See  Annex  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI.  and  XXUI  of  the 
General  A^«ement  cm  Tariffs  and 
Trade  (Annex  to  the  Subsidies  Code), 
Note  to  Article  XVL  Since  the  amount  of 
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the  stamp  tax  is  not  greater  than  the 
amount  of  stamp  tax  otherwise  due,  we 
determine  that  this  program  does  not 
confer  a  subsidy  on  exports  of  operators 
for  jalousie  and  awning  windows. 

III.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  manufacturers, 
producers,  or  exporters  in  El  Salvador  of 
operators  for  jalousie  and  awning 
windows  do  not  use  the  following 
programs: 

A.  Exemptions  from  Taxes  on  Imported 
Capital  Equipment  Used  for  Export 
Production 

Under  Chapters  2,  3,  and  4  of  the  1974 
Export  Promotion  Law,  approved 
exporters  are  entitled  to  import  duty 
exemptions  for  imported  capital 
equipment,  including  machinery, 
equipment,  spare  parts  and  accessories. 
We  verified  that  the  companies  did  not 
import  capital  equipment  during  the 
review  period  and.  consequently, 
received  no  tax  advantage  from  the 
program. 

B.  Duty  Exemption  on  linported  Inputs 
Not  Physically  Incorporated  into 
Exported  Products 

Under  Chapters  2,  3,  and  4  of  the  1974 
Export  Promotion  Law,  materials  used 
by  approved  exporters  in  tRe  production 
of  goods  for  export  including  raw 
materials,  intermediate  and  semi- 
finished products,  containers,  packaging, 
samples,  and  patterns,  are  exempt  from 
import  duty.  We  did  not  initiate  an 
investigation  on  duty  exemptions  for 
items,  such  as  raw  materials,  which  are 
physically  incorporated  into  exported 
products.  Duty  exemptions  on  physically 
incorported  imported  inputs  are  not 
countervailable  under  the  Annex  to  the 
Subsidies  Code  and  Annex  I  of  the 
Commerce  Regulations  (19  CFR  Part  355, 
Annex  I).  We  did  initiate  an 
investigation  on  such  items  as  imported 
samples,  patterns  and  lubricants  not 
physically  incorporated  into  exported 
products.  We  verified  that  the 
companies  did  not  import  any  items 
which  are  not  physically  incorporated 
into  the  finished  operators  for  jalousie 
and  awning  windows. 

C.  Operation  in  a  Bonded  Area 

Under  Chapters  2,  3.  and  4  of  the  1974 
Export  Promotion  Law,  exporting 
companies  located  in  bonded  areas  are 
entitled  to  special  duty-free  privileges. 
We  verified  that  no  manufacturers, 
producers  or  exporters  of  operators  for 
jalousie  or  awning  windows  are 
operating  in  bonded  areas. 


D.  Central  American  Convention  for 
Fiscal  Incentives  (Convenio  Centra 
Americano  de  Incentives  fiscales  al 
DesarroIIo  Industrial) 

After  we  initiated  our  investigation 
and  presented  our  questionnaire, 
petitioners  alleged  that  subsidies  may 
be  provided  to  manufacturers, 
producers,  or  exporters  of  the  subject 
merchandise  urder  this  treaty.  On  April 
30,  we  requested  that  the  Government  of 
El  Salvador  address  the  benefits  of  this 
treaty  in  its  responses.  In  its  response, 
the  Government  of  El  Salvador  stated 
that,  of  the  companies  subject  to  the 
investigation,  only  LMSA  was  eligible 
for  benefits  during  the  review  period 
under  this  treaty.  We  verified  that  under 
the  convention,  IMSA  obtained  only 
import  duty  exemptions  for  parts  and 
materials  physically  incorporated  into 
window  operators.  As  stated  previously, 
the  exemption  of  import  duties  on  items 
physically  incorporated  into  the 
exported  product  is  not  considered  a 
subsidy  within  the  meaning  of  the 
countervailing  duty  law.  We  also 
verified  that  IMSA  did  not  use  any  other 
provisions  of  this  treaty.  The  duty 
exemption  terminated  on  January  1, 1986 
with  the  implementation  of  a  new 
Central  American  tariff  schedule 
(NAUCA  II]. 

IV.  Programs  Determined  Not  To  Exist 

A.  Pre-Export  and  Export  Loans 

Petitioners  allege  that  pre-export 
loans  were  provided  under  Chapter  13  of 
the  1974  Export  Promotion  Law.  In  its 
response  to  our  questionnaire  the 
Government  of  El  Salvador  stated  that 
no  pre-export  or  export  loans  were 
extended  because  there  were  never  any 
implementing  regulations  for  Chapter  13. 

B.  Tax  Credit  Certificate  (Del 
Certificado  de  Oescuento  Tributarioj 

Chapter  14  of  the  1974  Export 
Promotion  Law  and  Chapter  9  of  the 
recently  enacted  1986  Export  Promotion 
Law,  authorize  qualified  exporters  to 
receive  tax  credit  certificates,  calculated 
as  a  percentage  of  the  value  of  exports 
which  can  be  used  to  pay  taxes  owed. 
We  verified  that  implementing 
regulations  were  not  put  into  effect 
under  the  old  law,  and  have  not,  thus 
far,  been  enacted  under  the  new  law. 
Therefore,  we  determine  that  no 
program  currently  exists  under  which 
tax  certificates  are  or  were  issued. 

C.  Pre-Export  and  Export  Credit 
Guarantees 

Chapter  13  of  the  1974  Export 
Promotion  Law  authorizes  the  provision 


for  pre-export  and  export  guarantees. 
The  Government  of  El  Salvador  stated, 
and  we  verified,  that  no  such  benefits 
have  been  conferred  because  this  part  of 
the  law  was  never  implemented  through 
applicable  regulations. 

D.  Export  Credit  Insurance 

Chapter  15  of  the  1974  Export 
Promotion  Law  authorizes  the  provision 
of  export  credit  insurance  for 
commercial  and  political  risks.  The 
Government  of  El  Salvador  stated  and 
we  verified,  that  an  export  credit 
insurance  program  has  not  been 
established  and  that  this  provision  of 
the  law  had  not  been  implemented. 

E.  Asset  Tax  Exemption  under  the  1974 
Export  Promotion  Law 

Petitioners  allege  that  under  Chapters 
2  and  3  of  the  1974  Export  Promotion 
Law,  certain  persons  and  companies 
who  qualify  because  of  export  activities, 
are  not  required  to  pay  taxes  on  their 
assets  and  net  capital  worth.  We 
verified  that  IMSA  and  DIE  CAST  did 
not  take  advantage  of  this  provision  as 
authorized  under  the  Export  Promotion 
Law  during  the  review  period.  However, 
neither  company  paid  asset  taxes 
because  all  companies  owned  by 
Salvadorans  and  domiciled  in  El 
Salvador  are  not  required  to  pay  this 
tax,  regardless  of  whether  they 
exported.  Since  all  domestically  owned 
and  operated  companies  are  exempt 
from  this  asset  tax,  this  exemption  is  not 
countervailable. 

We  also  verified  that  the  asset  tax 
exemption  authorized  under  the  Export 
Promotion  Law  was  not  passed  through 
to  the  individual  owners  of  DIE  CAST, 
the  only  investigated  company  that 
qualified  for  asset  tax  exemption  under 
the  Export  Promotion  Law  during  the 
review  period.  We  verified  that 
individual  stockholders  of  DIE  CAST 
paid  their  proportionate  share  of  taxes 
on  DIE  CAST'S  assets  on  their  personal 
tax  returns.  Accordingly,  we  determine 
that  this  program  was  not  used  by  the 
only  eligible  company  and  that  benefits 
from  it  were  not  pasted  through  to  its 
stockholders. 

F.  Exemption  of  Exporters  from  the 
Municipal  Tax  on  Assets 

Municipalities  charge  a  monthly  tax 
on  the  value  of  total  real  and  personal 
property.  There  are  no  provisions  under 
which  exporting  companies  are 
exempted.  Furthermore,  we  verified  that 
the  subject  companies  paid  this  tax. 
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VL  Program  Detennined  To  Be 
Terminated 

Preferenl/al  Exchange  Rate  Treatment 
for  Exporters 

Petitioners  ail^e  that  uader  El 
Salvador's  two-tier  exchange  rate 
system,  exporters  porchase  imports  with 
dollars  obtained  at  the  (rffidal  exchange 
rate,  which  is  lower  than  the  parallel 
market  rate,  while  the  returns  from  their 
exports  are  converted  at  the  parallel 
exchange  rate.  A  two-tier  exchange  rate 
system  was  in  effect  In  El  Salvador 
during  the  review  period.  Imports  of 
materials  and  parts  were  purdiased  at  a 
blend  of  dollars  partly  purdiaMd  at  the 
offidal  exchange  rate  and  partly 
purchased  at  the  higher  paralle)  rate. 
Export  earnings  were  also  exchanged  at 
a  blended  rate  except  that  the 
percentage  retomed  at  the  paraliri  rate 
was  highner  than  that  apphcaMe  to 
import  purchases.  The  percentage  of 
dollars  that  had  to  be  returned  at  the 
official  rate  varied  depending  on  the 
industry  which  manufactured  the 
exported  product. 

As  of  June  17. 198&,  the  single 
exchange  rate  applicaUe  to  all 
purchases  of  imported  materials  and  aU 
export  earnings  was  the  parallel  rate.  Of 
the  companies  subject  to  this 
investigation,  only  IMSA  purchased 
imports  and  made  exports  under  the 
two-tier  sysfeo}.  However,  as  of  June  17. 
1985.  the  only  exchange  rate  applicable 
to  all  of  IMSA's  import  and  export 
transactions  was  the  parallel  rate. 

Although  IMSA  utilized  this  two-tier 
exchange  rate  system  daring  the  first 
half  of  1985.  we  verified  that  this 
program  ceased  to  apply  to  the  subject 
merchandise  on  June  17, 1985.  In 
accordance  with  our  policy  regarding 
program-wide  changes  occurring  prior  to 
initiation  of  an  investigation,  we  have 
determined  that  this  program  was 
terminated  prior  to  initiation,  and  that 
IMSA  could  no  longer  receive  or  accrue 
any  benefits  under  it.  Therefore,  it  is 
unnecessary  for  us  to  determine  whether 
it  is  countervailable. 

Petitioners'  Comments 

Comment  1:  Petitioners  argue  that  the 
Department's  attribution  of  DIE  CASTs 
benefits  to  IMSA  in  the  preliminary 
determination  was  correct  insofar  as 
both  companies  were  commonly  owned 
and  the  owners  could  easily  shift 
exports  horn  one  company  to  the  other. 
They  further  argue  that  a  countervailing 
duty  applied  against  both  companies  is 
the  only  meanhigfid  petialty  that  can 
affect  the  economic  interests  of  the 
individuals  who  own  the  assets  of  both 
companies. 


DOC  Position:  We  disagree.  In  oar 
preliminary  determinatiim,  we 
expressed  concern  that  DIE  CAST  could, 
under  the  provisions  of  Article  81  of  the 
1974  Export  Promotion  Law.  transfer  its 
benefits  to  IMSA.  The  common 
ownership  of  the  two  companies  made  it 
even  more  likely  that  such  a  transfer  of 
benefits  migiri  occur. 

At  verification,  we  learned  that  a 
transfer  of  benefits  under  Article  81  of 
the  law  was  not  possible  between  these 
two  companies  because  IMSA.  a 
domestic  seller  as  weB  as  an  exporter, 
did  not  occupy  the  same  status  under 
the  Export  Promotion  Law  as  that 
occupied  by  Dffi  CAST,  which  only 
exported  the  subject  merchandise.  We 
verified  that  IMSA  had  never  qualified 
undbr  the  1974  Export  I^xnnotion  Law 
through  transfer  or  original  application. 
Furtbennme.  since  DIE  CAST'S  benefits 
wrere  revoked  by  the  GoveFoment  of  El 
Salvador  subsequent  to  our  preliminary 
determination,  there  was  no  possibility 
of  any  future  transfer  of  benefits  to 
IMSA. 

With  regard  to  petitioners'  contention 
that  a  coimtervailing  daty  applied  to 
both  companies  is  the  only  meamngfol 
penalty  that  can  affect  the  economic 
interests  of  the  individuals  who  own  the 
assets  of  both  companies,  it  is  not  the 
purpose  of  the  law  for  us  to  determine 
the  effects  that  the  imposition  of 
countervathng  duties  will  have  on  the 
owners  of  these  two  companies.  Our 
primary  concerns  in  a  related  party 
situation  are,  whether  the  companies,  m 
fact,  operate  as  distinct  entities,  and 
whether  any  t>enefits  are  being  passed 
through  from  one  company  to  another. 
In  this  case.  IMSA  did  not  benefit  from 
DIE  CAST'S  subsidy. 

Respondents'  Commeats 

Comment  1:  Respondents  argue  that 
since  the  Government  of  El  Salvador 
revoked  the  eligibility  of  DIE  CAST  to 
receive  benefits  under  the  Export 
Promotion  Law  g^  1974  in  July  1966,  the 
Department  should  issue  a  fmal  negative 
determination  with  respect  to  DIE 
CAST,  in  accordance  with  our  policy  of 
taking  into  account  program-wide 
changes  that  occur  during  an 
investigation.  If  the  Department 
incorrectly  determines  that  a  negative 
determination  is  not  appropriate,  the 
Department  should  adjust  the  final 
estimated  duty  deposit  rate  to  take  into 
account  this  program-wide  change.  In 
the  case  of  DIE  CAST,  this  should  result 
in  a  zero  duty  deposit  rate. 

DOC  Position:  We  d«agree.  The 
Department's  polk^  is  to  take  program- 
wide  changes  into  account  when  tibey 
occur  prior  to  the  preliminary 
determination.  (See  "i^al  Affirmative 


CmintervaitiBg  Duty  Detenmnations  and 

Orders.  Certain  Textile  Mill  Ptoducts 
and  Apparel  from  Peru"  (50  FR  9871. 
March  12, 19851).  However,  m  this  case. 
it  was  not  a  program-wide  change,  but  a 
company  specific  change.  Furthermore, 
this  change  did  not  occur  until  one 
month  after  the  prettminary 
determination  and  DIE  CAST  will 
benefit  from  this  program  in  calendar 
year  1986.  It  is  not  our  policy  to  take  into 
account  a  company-specifiG  change  that 
takes  place  after  the  prebnunary 
detantiaBtkML  This  is  particularly  true, 
where  as  here  they  ue  still  receiviog 
benefits  bom  that  program. 

Caaune«<  2:  Re^ndenta  ai^ie  that 
the  dual  cuireiH^  exchange  system  did 
not  provide  a  countarvailable  subsidy  to 
manufacturers,  producers  or  eiqaorters 
of  window  operators.  The  potential 
ciurency  retention  gain  on  exports  is  not 
a  countervailable  subsidy  because  it  is 
neither  an  export  subsidy  nor  a 
domestic  subsidy.  A  currency  gain  is  not 
a  bonus  on  expcnrts,  which  is  what  an 
export  subsidy  is  defined  as  under  the 
Subsidies  Code.  AO  Salvadoran 
manufacturers  were  eligible  to  purchase 
dollars  at  the  official  rate  to  pay  for 
imports.  Manufacturers  who  did  not 
export  could  repatriate  dollars  received 
from  other  soiffces  at  the  parallel  rate. 
Because  this  system  provided  a  better 
return  m  imports  purchased  with 
official  rate  doUars  to  non-exporters 
than  to  exporters,  it  is  not  an  export 
subsidy.  Further,  it  was  not  linnted  to  a 
specific  enterprise  or  industry,  or  group 
thereof  and  therefore,  co^i  not  be  a 
domestic  wbsidy. 

DOC  Position:  Since  the  dual 
exchange  rate  system  was  t»minated 
prior  to  our  initiation  of  this 
countervailing  duty  investigation  and 
since  we  verified  that  no  benefits  were 
received  or  accrued  under  the  program 
after  its  termination  in  June  1985,  it  is 
not  necessary  to  determine  whether  El 
Salvador's  dual  exchange  rate  system 
constituted  a  subsidy. 

Comment  3:  Respondents  content  that 
if  the  Department  (erroneously) 
attributes  DIE  CASTs  income  tax 
benefit  to  IMSA,  it  should  recognize  that 
IMSA  had  to  sell  the  operators  to  DIE 
CAST  in  order  to  receive  the  subsidy 
and  pay  stamp  taxes  to  the  Government 
of  El  Salvador  on  those  sales.  IMSA 
would  not  have  had  to  pay  stamp  taxes 
if  they  had  exported  the  merchandise 
directly  to  the  United  States.  Thus,  any 
gross  subsidy  imputed  to  IMSA,  should 
be  reduced  by  stamp  taxes  paid. 

DOC  Position:  Since  we  did  not 
attribute  the  income  tax  exeaqjtion  for 
export  earnings  to  IMSA.  this  issue  is 
moot. 


I 
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Final  Negative  Detennination  of  Critical 
Circumstances 

The  petitioners  alleged  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  705(a)(2)  of  the  Act,  with 
respect  to  imports  of  operators  for 
jalousie  and  awning  windows  from  El 
Salvador.  In  order  to  find  that  critical 
circumstances  exist,  we  must  determine 
that: 

(a)  The  alleged  subsidy  is  inconsistent 
with  the  Agreement,  and 

(b)  There  have  been  massive  imports 
of  the  subject  merchandise  over  a 
relatively  short  period. 

Pursuant  to  section  705(a)(2)(B),  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place:  (1)  The 
volume  and  value  of  the  imports;  (2) 
seasonal  trends;  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imparts. 

To  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  analyzed  recent  trade 
statistics  on  import  levels  for  this 
merchandise  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition,  the  first  and 
second  quarters  of  1986.  While  there 
was  an  increase  in  imports  in/during  the 
second  quarter  over  those  for  the  first 
quarter  of  1986,  the  average  monthly 
imports  in  the  second  quarter  of  1986, 
the  average  monthly  imports  in  the 
second  quarter  of  1986  were  less  than 
half  the  monthly  average  of  imports  in 
1985,  and  second  quarter  1986  imports 
are  part  of  an  overall  decline  in  imports 
since  the  beginning  of  1986. 

Since  we  have  not  found  massive 
imports  over  a  relatively  short  period  of 
time,  we  need  not  determine  whether 
the  alleged  subsidies  are  inconsistent 
with  the  Agreement.  Therefore,  we 
determine  that  critical  circumstances  do 
not  exist. 

Verification 

In  accordance  with  section  776  (a)  of 
the  Act,  we  verified  the  data  used  in 
making  our  final  determination.  We 
conducted  the  verification  in  El 
Salvador  from  July  8  through  July  16, 
1986. 

During  verification,  we  followed 
normal  verification  procedures, 
including  meeting  with  government 
officials,  inspecting  government 
documents  and  inspecting  the 
accounting  and  financial  records  of  the 
companies  producing  and  exporting  the 
merchandise  under  investigation  to  the 
United  States. 


Suspension  of  Liquidation 

In  accordance  with  our  preliminary 
countervailing  duty  determination  (51 
FR  22099,  June  18. 1986)  we  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  the  products  under 
investigation  and  to  require  that  a  cash 
deposit  or  bond  be  posted  equal  to  the 
estimated  final  net  subsidy.  However 
the  due  date  for  the  countervailing  duty 
determination  was  extended  to  coincide 
with  the  final  antidumping  duty 
determination  (61  FR  27233,  July  30, 
1986).  Under  Article  5,  paragraph  3  of 
the  Subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  four  months.  Thus,  we  could  not 
impose  a  suspension  of  liquidation  on 
the  subject  merchandise  for  more  than 
four  months  without  final 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  after  October  18. 
1986. 

Currently,  liquidation  is  not  being 
suspended  pending  the  outcome  of  the 
ITC's  injury  determination  on  window 
operators  from  El  Salvador.  If  we  issue  a 
final  countervailing  duty  order,  we  will 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  4.76  percent  ad 
valorem,  on  all  exports  of  operators  for 
jalousie  and  awning  windows  from  El 
Salvador,  except  for  those  exported  by 
IMSA. 

ITC  Notirication 

In  accordance  with  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administrative. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry  within  45  days  after  the  date  of 
publication  of  this  notice.  If  the  ITC 
determines  that  injury,  or  the  threat  of 
material  injury,  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
estimated  duties  deposited  or  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  If,  however,  the  ITC 
determines  that  injury  exists,  we  will 
issue  a  countervailing  duty  order. 


directing  Customs  officers  to  resume  the 
suspension  of  liquidation  and  collect 
cash  deposits  on  entries  of  operators  for 
jalousie  and  awning  windows  from  El 
Salvador  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
1671d(d)).  I 

Lee  W.  Mercer. 

Acting  Assistant  Secretary  for  Trade 
A  dministration. 

[FR  Doc.  86-25884  Filed  11-14-86;  8:45  am] 
BILLING  COOE  3S10-OS-M 
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Operators  for  JaloUsfe  and  Awning 
Windows  From  El  Salvador  Final 
Determination  of  Sales  at  Less  Ttian 
Fair  Value 

action:  Notice. 

summary:  We  have  determined  that 
operators  for  jalousie  and  awning 
windows  from  El  Salvador  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  The  United  States 
International  Trade  Commission  (ITC) 
will  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring,  or 
threatening  material  injury  to,  a  United 
States  industry.  We  have  also  directed 
the  United  States  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  operators  for  jalousie  and 
awning  windows  from  El  Salvador  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  for 
each  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Constitution  of  Suspension  of 
Liquidation"  section  of  this  notice. 

EFFECTIVE  DATE:  November  17. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  have  determined  that  operators 
for  jalousie  and  awaing  windows  from 
El  Salvador  are  beitig,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  as  provided  ii|  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d)  (the  Act).  The  margin 
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applicable  to  all  exporters  is  40.20 
percent. 

Case  History 

On  March  19, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
Anderson  Corporation  and  the 
Caribbean  Die  Casting  Corporation.  In 
compliance  with  the  filing  requirements 
of  §353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleged  that 
imports  of  the  subject  merchandise  from 
El  Salvador  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
initiated  the  investigation  on  April  8, 
1986  (51  FR  13039,  April  17, 1986)  and 
notified  the  ITC  of  our  action. 

On  May  5, 1986,  the  ITC  found  that 
there  is  a  reasonable  indication  that 
imports  of  operators  for  jalousie  and 
awning  windows  from  El  Salvador  are 
threatening  material  injury  to  a  United 
States  industry  (U.S.  ITC  Pub.  No.  1843, 
May,  1986). 

We  presented  a  questionnaire  to 
Industries  Metalicas,  S.A.  (IMSA)  on 
April  18, 1986,  since  we  had  information 
indicating  that  it  accounted  for  virtually 
all  of  the  exports  to  the  United  States 
during  the  period  of  investigation, 
October  1, 1985  to  March  31, 1986.  A 
response  was  received  from  IMSA  on 
May  21, 1986.  We  verified  the  response 
at  the  company's  offices  in  El  Salvador 
from  July  16  to  July  18, 1986. 

We  issued  a  preliminary 
determination  of  sales  at  less  than  fair 
value  on  August  26, 1986  (51  FR  31350, 
September  3, 1986).  Our  notice  of  the 
preliminary  determination  provided 
interested  parties  with  an  opportiuiity  to 
submit  views  orally  or  in  writing. 
Accordingly,  we  held  a  public  hearing 
on  September  24, 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  operators  for  jalousie 
and  awning  windows,  which  are 
currently  provided  for  under  item 
647.0365  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 
United  States  Price 

As  provided  for  in  section  772(b)  of 
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the  Act,  for  sales  by  IMSA,  we  based 
United  States  price  on  purchase  price 
because  the  operators  for  jalousie  and 
awning  windows  are  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation. 

We  made  a  deduction  from  ex-factory, 
insured  prices  for  marine  insurance. 
Foreign  Maricet  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act.  we  based  foreign 
market  value  of  IMSA  on  sales  in  the 
home  market.  We  made  deductions  from 
delivered  prices  for  a  stamp  tax,  inland 
freight,  and  inland  insurance.  We  made 
an  adjustment  for  differences  in  credit 
terms  between  the  respective  markets, 
in  accordance  with  §353.15  of  our 
regulations.  For  purposes  of  this 
determination,  we  adjusted  the 
calculation  we  made  for  the  preliminary 
determination  to  reflect  more  accurately 
the  actural  credit  costs  incurred  by  the 
respondent.  Respondent  has  claimed  a 
circumstance  of  sale  adjustment  for 
commissions  paid  to  collection  agents. 
However,  at  verification  respondent 
failed  to  tie  these  commissions  to  the 
subject  merchandise  or  to  the  sales 
under  consideration.  Therefore,  we 
denied  this  adjustment  because  it  was 
not  supported  and  did  not  consider  its 
merits.  We  deducted  home  market 
packing  and  added  U.S.  packing. 

Currency  Conversion 

We  made  currency  conversions  from 
El  Salvadoran  colones  to  U.S.  dollars  in 
accordance  with  §353.56(a)  of  our 
regulations.  Normally,  we  use  certified 
exchange  rates  furnished  by  the  Federal 
Reserve  Bank  of  New  York,  but  no 
certified  rates  were  available  for  El 
Salvador.  Therefore,  we  used  monthly 
exchange  rates  published  by  Bank  of 
America,  London,  as  best  information 
available. 

Negative  Determination  of  Critical 
Circumstances 

The  petitoners  allege  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  735(a)(3)  of  the  Act,  with 
respect  to  imports  of  operators  for 
jalousie  and  awning  windows  from  El 
Salvador.  In  determining  whether 
critical  circumstances  exist,  we  must 
examine  whether 

(A)  (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation:  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value;  and 

(B)  There  have  been  massive  imports 


of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Pursuant  to  section  735(a)(3)(B),  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place:  (1)  The 
volume  and  value  of  the  imports;  (2) 
seasonal  trends;  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

To  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  analyzed  respondent's  recent 
trade  statistics  on  exports  of  this 
merchandise  for  equal  periods 
immediately  preceeding  and  following 
the  filing  of  the  petition,  the  first  and 
second  quarters  of  1986.  While  there 
was  an  increase  in  imports  during  the 
second  quarter  over  those  for  the  first 
quarter  of  1986,  the  average  monthly 
imports  in  the  second  quarter  of  1986 
were  both  less  than  half  the  monthly 
average  of  imports  in  1985,  and  part  of 
an  overall  decline  in  imports  since  the 
beginning  of  1985.  With  respect  to  recent 
history,  the  first  quarter  1986  imports 
represent  an  unusually  low  shipment 
rate.  Based  on  this  analysis,  we  find  that 
imports  of  the  subject  merchandise  have 
not  been  massive  over  a  short  period. 

Since  we  do  not  find  that  there  have 
been  massive  imports,  we  do  not  need  to 
consider  whether  there  is  a  history  of 
dumping  or  whether  importers  of  this 
product  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  fair 
value. 

Therefore,  we  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  operators  for  jalousie  and 
awning  windows  from  El  Salvador. 
Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  data  used  in  making 
this  determination  by  following 
procedures  which  included  on-site 
inspection  of  the  manufacturer's 
facilities,  and  examination  of  company 
records  and  selected  original  source 
documentation  containing  relevant 
information. 

Petitioners'  Comments 

Comment  1:  Petitioners  argue  that  an 
additional  deduction  must  be  made  from 
the  U.S.  purchase  price  for  a  commission 
or  other  consideration  allegedly  paid  to 
the  distributor  for  all  sales  to  Puerto 
Rico. 

This  allegation  is  based  on  a  resale 
invoice  from  the  distributor  to  a  Puerto 
Rico  purchaser  indicating  prices  below 
those  shown  in  the  questionnaire 
response. 

DOC  Response:  At  verification  we 
found  no  evidence  of  any  commission  or 
other  consideration  paid  to  the  Puerto 
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Rico  distributors.  The  invoice  presented 
as  evidence  supporting  the  allegation 
indicates  that  the  purchase  order  was 
dated  in  1984,  almost  a  year  prior  to  our 
period  of  investigation.  Therefore,  the 
price  on  the  invoice  cannot  be  compared 
to  sales  prices  during  the  period  of 
investigation. 

Comment  2:  Petitioners  argue  that  the 
respondent's  claim  for  a  circumstance  of 
sale  adjustment  concerning  a  volume 
discount  for  jalousie  operators  sold  to 
Puerto  Rico  should  not  be  allowed. 

DOC  Position:  We  agree.  See  our 
response  to  respondent's  comment  #1. 

Comment  3:  Petitioners  contend  that 
the  respondent's  claim  for  the  deduction 
from  home  market  prices  of  the 
government  stamp  tax  is  inappropriate 
because  the  customers  actually  pay  the 
tax. 

DOC  Position:  We  disagree.  We 
verified  that  the  respondent  pays  the 
stamp  tax  to  the  government,  based  on 
monthly  sales  value.  Petitioners' 
contention  is  based  on  a  statement  in 
the  verification  report  that  the  tax  was 
collected  from  customers  and  remitted 
to  the  government.  That  statement 
should  have  indicated  that  the  tax  was 
included  in  the  sales  price. 

Comment  4:  Petitioners  contend  that 
respondent's  financial  statements  must 
be  presented  to  the  Department  in  order 
to  allow  the  Department  to  analyze  the 
data. 

DOC  Position:  We  have  determined 
that  there  is  sufficient  documentation  on 
the  record  to  support  our  analysis  of 
IMSA's  prices  and  claims  for 
adjustments. 

Comment  5:  Petitioners  argue  that 
there  have  been  massive  imports  of  the 
merchandise  under  investigation,  and 
that  the  Department  should  take  into 
account  that  the  respondent  knew  that 
an  antidumping  petition  was  going  to  be 
nied,  and  acted  accordingly. 

DOC  Position:  We  disagree.  See  our 
discussion  above  in  the  "Negative 
Determination  of  Critical 
Circumstances"  section  of  this  notice. 
Since  we  find  that  imports  were  not 
massive  over  a  relatively  short  period, 
respondent's  possible  knowledge  of  the 
filing  of  the  petition  is  irrelevant,  and  we 
have  not  found  any  evidence  of  such 
knowledge. 

Respondent's  Comments 

Comment  1:  Respondent  requests  an 
adjustment  for  differences  in  quantities 
based  on  its  estimate  of  cost  savings  for 
the  higher  volume  of  jalousie  operators 
sold  to  the  United  States. 

DOC  Position:  We  disagree.  The 
claimed  adjustment  was  based  on 
estimated  costs  savings,  not  on  actual 
production  experience.  This  estimate 
was  based  on  an  allocation  of  fixed 
costs  between  jalousie  operators  and 


other  product  lines.  The  resulting  pool  of 
costs  was  then  allocated  over 
theoretical  increased  volumes  of 
production.  The  method  of  allocation 
does  not  reflect  the  effects  of  differing 
production  levels  of  other  products  or 
differences  in  variable  costs.  In 
addition,  respondent  did  not 
demonstrate  that  the  production 
capacity  for  jalousie  operators  would 
permit  the  production  levels  used  in  its 
analysis  either  by  trying  it  to  actual 
experience  or  actual  physical  capacity. 
For  the  various  reasons  cited  above,  we 
determine  that  the  estimate  provided  by 
respondent  cannot  be  tied  to  actual 
costs  differences  for  claimed  differences 
in  production  levels  and,  therefore,  this 
adjustment  was  not  allowed. 

Comment  2:  Respondent  claims  that 
we  improperly  compared  awning 
operators  sold  to  the  United  States  to 
those  sold  in  the  home  market.  The 
Department  should  have  compared  sales 
of  awning  operators  in  the  United 
States,  with  sales  of  jalousie  operators, 
with  an  adjustment  for  differences  in 
physical  characteristics.  The  claim  is 
based  on  the  small  number  of  awning 
operators  sold  in  the  home  market. 

DOC  Position:  We  determined  that 
there  were  sufficient  sales  of  jalousie 
and  awning  window  operators  which 
constitute  such  or  similar  merchandise 
in  the  home  market  to  form  an  adequate 
basis  for  determining  foreign  market 
value.  After  determining  that  there  is  a 
viable  home  market,  we  then  determine 
which  product  among  such  or  similar 
products  is  the  most  similar.  There  were 
sales  of  awning  operators,  which 
constitute  identical  merchandise,  in  the 
home  market.  Since  the  statutory 
preference  is  for  comparisons  of 
identical  ("such")  merchandise,  we 
compared  sales  of  awning  operators  in 
both  markets.  Similarly,  we  compared 
sales  of  jalousie  operators  in  both 
markets.  Since  we  did  not  compare 
awning  operators  to  jalousie  operators, 
no  adjustment  for  differences  in 
physical  characteristics  was  necessary. 

Comment  3:  Respondent  claims  that 
the  Department  should  make  a 
circumstance  of  sale  adjustment  for  the 
"competitive  discount"  offered  to  U.S. 
customers.  IMSA  reportedly  offers  this 
discount  because  of:  (1)  Fears  of  non  or 
late  delivery  due  to  politically-related 
disruptions  in  Ei  Salvador,  which  do  not 
pertain  to  other  countries  supplying 
operators  in  the  U.S.  market,  and  for 
which  buyers  in  the  home  market  have 
made  accommodations  since  IMSA  is 
the  only  supplier  of  operators  in  El 
Salvador;  and  (2)  prior  problems  with 
quality,  which  resulted  in  the  need  to 
provide  a  discount  as  an  incentive  to 
U.S.  purchasers. 

If  the  Department  does  not  grant  an 


adjustment  for  differences  in 
circumstances  of  sale,  it  should  allow 
these  discounts  as  differences  in  the 
physical  characteristics  of  the 
merchandise,  as  perceived  hy 
Salvadoran  and  U.S.  customers.  The 
amount  of  the  adjustment  under  either 
theory  should  be  the  difference  between 
the  home  market  price  and  U.S.  market 
price. 

DOC  Position:  We  have  denied  these 
adjustments  for  the  following  reasons. 

First,  the  antidumping  law  and 
regulations  permit  the  granting  of  these 
types  of  adjustments  only  to  the  extent 
that  the  Department  is  satisfied  that  any 
price  differential  is  wholly  or  partly  due 
to  such  differences  in  circumstances  of 
sale  or  physical  characteristics.  With 
respect  to  adjustments  for  differences  in 
physical  characterists,  19  CFR  353.16 
also  requires  that  those  differences  have 
a  measurable  effect  on  the  cost  of 
production  or  market  value  of  the 
merchandise  in  the  oespective  markets. 
Respondent  has  neither  quantified  these 
differences,  nor  supported  any  method 
of  quantification.  Respondent's 
suggestion  that  we  quantify  these 
differences  by  compering  United  States 
price  with  foreign  market  value  is 
unreasonable,  for  that  is  exactly  what 
we  do  to  obtain  the  margin  of  dumping. 
Respondent  is  in  effect  claiming  that  any 
dumping  margin  would  be  attributable 
to  differences  in  circumstances  of  sale 
and  physical  characteristics. 

Second,  the  political  situation  in  EI 
Salvador  creates  the  risk  of  no  or  late 
delivery  of  this  merchandise  in  both  the 
United  States  and  the  home  market. 
There  is  no  "bona  fide"  difference  in  the 
circumstances  of  sale  in  the  different 
markets.  The  claim  that  this  risk  has  less 
effect  upon  purchasers  in  El  Salvador  is 
entirely  without  support.  TTie  fact  that 
IMSA  is  the  only  supplier  for  the 
domestic  market  is  irrelevant.  The  fact 
that  there  is  only  one  supplier  in  the 
home  market  increases  the  hkelihood 
that  the  theory  that  a  monopolistic  home 
maricet  supplier  can  maximize  home 
market  profits  in  order  to  support  low 
priced  export  sales  may  apply. 

Third,  circumstance  of  sale 
adjustments  may  only  be  based  upon 
differences  between  tiie  sales  that  form 
the  basis  for  United  States  price  and 
foreign  market  value  of  the  merchandise 
under  investigation.  In  determining 
whether  sales  are  at  less  than  fair  value, 
we  are  not  concerned  with  the 
comparability  of  IMSA's  product  with 
the  products  of  other  sellers  in  the  U.S. 
market. 

Fourth,  respondent  has  not  provided 
evidence  which  demonstrates  that  there 
are  actual  physical  differences  between 
the  merchandise  sold  in  the  United 
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States  and  El  Salvador,  and  the 
Department  cannot  make  adjustments 
for  unquantified  "perceived" 
differences.  Only  tangible  differences  in 
the  value  of  the  merchandise  can  form 
the  basis  for  adjustment. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  United  States 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  operators  for 
jalousie  and  awning  windows  from  El 
Salvador  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  September  3, 1986,  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  United  States  Customs  Service  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
weighted-average  amount  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price.  With  respect  to 
entries  or  withdrawals  made  on  or  after 
the  publication  of  this  notice,  the  bond 
or  cash  deposit  amounts  required  are 
shown  below. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n]o 
product .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act,  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  In  the  final  countervailing 
duty  determination  on  operators  for 
jalousie  and  awning  windows  from  El 
Salvador,  which  is  being  published 
simultaneously  with  this  notice,  we 
found  export  subsidies.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  or  bond  for  that  amount. 
Thus,  the  amount  of  the  export  subsidies 
will  be  subtracted  for  deposit  or  bonding 
purposes  from  the  dumping  margins. 


Manufactuw/Producer/Fxportef 

Weighted- 
Average 
Margin 
Percentage 

Industnas  Metahcas.  S.A 

4020 

AH  others 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  We  will  allow  the  ITC 
access  to  all  privileged  and  confldential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 


Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  make  its  determination 
whether  these  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  a  United  States  industry  within  45 
days  of  the  publication  of  this  notice.  If 
the  ITC  determines  that  material  injury 
or  threat  of  material  injury  does  not 
exist,  this  proceeding  will  be  terminated 
and  all  securities  posted  as  a  result  of 
the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping  duty 
order  directing  Customs  officers  to 
assess  an  antidumping  duty  on 
operators  for  jalousie  and  awning 
windows  from  El  Salvador  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

November  10, 1986. 
Lee  W.  Mercer, 

Acting  Deputy  Assistant  Secretary  for  Trade 

Administration. 

[FR  Doc.  86-25880  Filed  11-14-86:  8:45  am] 

BtLUNG  COOE  3S10-OS-M 

[Docfcat  Na  4652-03] 

Actions  Affecting  Export  Privileges; 
Hendrick  G.  Wasmoeth 

Facts 

On  February  3, 1984.  the  Hearing 
Commissioner  issued  a  temporary 
denial  order  (TDO)  against  Hendrick  G. 
Wasmoeth  (Wasmoeth),  Edward  F.  King 
(King)  and  Louis  R.  Klement  (Klement). 
The  Hearing  Commissioner  recited  as 
the  basis  for  issuance  of  the  TDO  a  10- 
count  Federal  Grand  Jury  indictment 
charging  the  respondents  with 
conspiracy,  as  well  as  aiding  and 
abetting  exports  and/or  diversions  of 
U.S.-origin  equipment  from  the  United 
States  to  Bulgaria  through  Holland 
without  the  required  export  license.  The 
indictment  continues  to  be  outstanding 
as  to  Wasmoeth,  a  foreign  national.  King 
and  Klement  pled  guilty  to  the 
conspiracy  count  and  King  pled  guilty  to 
attempting  to  export  U.S.-origin 
equipment  without  the  required  licenses 
as  well. 

On  April  9, 1986,  Wasmoeth  moved  to 
have  the  TDO  against  him  vacated.  The 
Administrative  Law  Judge  (ALJ)  ordered 
the  United  States  Department  of 
Commerce  (the  Department)  to  provide 
him  with  a  schedule  for  formally 
charging  Wasmoeth.  The  Department 
stated  that  a  charging  letter  would  be 
issued  against  Wasmoeth  by  the  end  of 


June  1986.  The  Department  issued  a 
charging  letter  against  Wasmoeth  on 
June  30, 1986.  The  respondent 
acknowledged  receipt  of  the  chai^ging 
letter,  but  the  ALJ  apparently  did  not 
receive  notice  of  the  charging  letter  prior 
to  his  decision. 

On  July  14, 1986,  the  ALJ,  unaware  of 
the  charging  letter  and  pursuant  to  the 
provisions  of  the  Export  Administration 
Act  Amendments  of  1985  (Amendments 
Act),  vacated  the  TDO  against 
Wasmoeth.  He  concluded  that  the  TDO 
was  invalid  in  fact  and  in  law.  In  his 
Order  of  Dismissal,  the  ALJ  concluded 
that  the  provisions  of  the  Export 
Administration  Act  Amendments  of  1985 
apply  to  all  TDO's,  including  those 
issued  on  or  before  July  11, 1985. 
Apparently  basing  his  decision  on  the 
fact  that  no  charging  letter  had  been 
issued,  and  that  there  has  been  no 
application  for  renewal  of  the  TDO 
pursuant  to  the  provisions  of  the 
Amendments  Act  and  the  Regulations 
relating  thereto,  the  ALJ  vacated  the 
TDO.  It  remains  unclear  whether  the 
ALJ  dismissed  the  TDO  because  the 
charging  letter  had  not  been  issued  by 
the  end  of  June,  because  the 
Amendments  Act  standards  were  not 
apphed,  or  because  a  60-day  renewal 
was  not  sought.  Pursuant  to  S  388.22  of 
the  1984  Regulations,  the  Department 
has  appealed  that  decision. 

Issues 

1.  Whether  pending  TDO's  issued 
prior  to  July  12. 1985  are  governed  by  the 
Export  Administration  Act  of  1979  and 
the  Regulations  promulgated  thereunder, 
or  are  governed  by  changes  in  the  law 
and  regulations  made  pursuant  to  the 
Amendments  Act. 

2.  Whether  the  ALJ's  Order  vacating 
the  TDO  was  proper  under  the 
circumstances. 

Discussion  and  Findings 

A  general  rule  of  statutory 
construction  is  that  statutes  affecting 
antecedent  rights  are  prospective  while 
changes  in  the  law  relating  only  to 
procedures  or  remedies  are  usually  held 
to  be  immediately  apphcable  to  pending 
cases.'  Statutory  amendments  affecting 
substantive  rights  and  liabilities  are 
presumed  to  have  only  prospective 
effect.*  Moreover,  changes  in 
substantive  requirements  should  not  be 
presumed  to  operate  retroactively.' 

>  Turner  v.  United  States.  410  F.2d  837  (5th  Cir. 
1977). 

"  Bennett  v.  New  Jersey, U.S ,  105 

S.CT  1555.  84  LEd.2d  572  (1985). 

'  Id..  See  also.  United  States  v.  Security  Industrial 
Bank.  459  U.S.  70.  79  (1982):  Greene  v.  United  States. 
378  U.S.  149. 160  (1964);  FriJ  v.  Cessna  Aircraft  Co. 
751  F.2d  1037, 1039  (9t)i  Cir.  1985). 
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Before  the  Amendment*  Act  was 
passed  by  Congress,  the  Department 
derived  its  power  to  promulgate  TDO 
regulations  from  the  authority  granted  to 
it  by  the  Export  Administration  Act  of 
1979  *  (the  Act]  to  prohibit  or  curtail 
exports  when  necessary  to  protect  the 
public  interest.  Under  the  1964 
Regulations,  issuance  of  a  TDO 
depended  on  a  showing  that  the  TDO 
was  necessary  in  the  public  interest  to 
permit  or  faciHtate  enforcement  of  the 
Act,  to  avoid  circumvention  of  any 
administrative  or  judicial  proceedings, 
or  to  permit  completion  of  an 
investigation.  »  The  Amendments  Act 
changes  both  the  substance  and 
procedure  of  TD  issuance;  however,  the 
statute  is  silent  on  the  issue  of 
retroactivity. 

The  new  guidelines,  set  forth  in 
section  13(d)  of  the  Amendments  Act. 
require  proof  of  an  "imminent  violation 
of  the  (Amendments)  Act"  to  justify 
issuance  of  a  TDO.  •  This  is  a 
substantive  amendment  because  it 
changes  the  standard  of  proof  required 
for  issuance.  The  Amenchnents  Act 
changes  procedure  in  that  it  requires 
TOG'S  to  be  issued  by  the  Deputy 
Assistant  Secretary  for  Export 
Enforcement  for  no  longer  than  60  days, 
with  renewals  for  subsequent  80  day 
periods  upon  a  showing  of  danger  of 
continued  imminent  violation.  ' 

Since  the  Amendments  Act  changes 
both  substance  and  procedure,  the  new 
standards  must  be  applied 
prospectively.  The  presumption  is  that 
the  Amendment  Act  applies  to  TDO's 
issued  in  or  after  July  12, 1985  since  the 
changes  effect  the  substantive  showing 
that  is  required  of  the  Department.  If 
Congress  had  mtended  otherwise,  it 
could  have  made  the  new  standards  and 
procedures  of  section  13(d)  retroactive 
by  explicit  declaration  of  the  new 
standards  and  procedures  of  the 
Amendments  Act,  the  presumption  is 
that  the  new  law  is  prospective.  Thus, 
the  1986  Regulations  provide  as  follows: 

(f]or  temporary  denial  orders  issued  on  or 
before  July  11, 1985,  the  proceedings  will  be 
governed  by  the  applicable  regulations  in 
effect  at  the  time  the  temporary  denial  orders 
were  issued.  • 


•  Export  Administration  Act  of  1979,  50  U.S.C. 
app.  2401-2420  (1982). 

»  15  CFR  388.19(a)(2)  (1984). 

•  Export  Administration  Act  of  1979.  50  U.S.C. 
app.  2401-2420  (1982).  as  amended  by  the  Export 
Administration  Act  Amendments  of  1985.  Pub.  L. 
99-64.  99  Stat.  120  duly  12, 1985).  See  also.  15  CFR 
Part  388.19  (b)(1)  (1986). 

'  15  CFR  388.19(b)  through  (d)  (1986). 

•  15  CFR  388.19  (1986). 


Since  the  1986  Regulations  carry  out 
the  intent  and  the  purpose  of  the 
Amendments  Act,  the  Regulatrons  are 
both  valid  and  enforceable. 

Having  addressed  the  issue  of 
retroactivity  as  above,  the  remaining 
issue  is  whether  the  TDO  was  justified 
when  issued  and  whether  its 
continuance  is  justified  under  both  its 
terms  and  the  Regulations  under  which 
it  was  issued.  The  1984  Regulations 
provide: 

The  presiding  official  may  issue  (a  TDO) 
upon  a  showing  that  the  order  is  required  in 
the  public  interest  to  facilitate  enforcement  of 
the  Act,  any  applicable  Executive  Order,  or 
the  Regulations;  to  avoid  circumvention  of 
such  administrative  or  judicial  proceedings; 
or  to  permit  the  completion  of  such 
investigation.  The  order  shall  be  issued 
initially  only  for  such  period  of  time, 
ordinarily  not  exceeding  30  calendar  days,  as 
may  be  required  to  complete  the 
administrative  or  judicial  proceedings,  or  to 
complete  the  investigation." 

On  February  3, 1984,  the  then  Hearing 
Commissioner  issued  a  TDO  based  on 
the  showing  made  by  the  Department. 
The  Department's  evidence  was  that,  in 
November  1983,  a  federal  grand  jury,  in 
a  10-count  indictment,  charged:  (1)  King, 
Klement,  Wasmoeth  and  others  with 
conspiring  to  export  and  cause  the 
export  of  U.S.-origin  equipment  from  the 
United  States  to  Bulgaria  without 
obtaining  the  required  validated  export 
license;  (2)  King  and  Klement,  aided  and 
abetted  by  Wasmoeth,  with  exporting 
and  causing  to  be  exported  U.S.-origin 
equipment  without  obtaining  the 
required  validated  exported  license,  and 
(3)  King  and  Klement,  aided  and  abetted 
by  Wasmoeth,  with  exporting  and 
diverting,  and  causing  to  be  exported 
and  diverted  U.S.-origin  equipment  from 
the  United  States  through  Holland  to 
Bulgaria  by  falsely  stating  and 
representing  on  Shipper's  Export 
Declarations  the  destination  of  the 
subject  of  U.S.-origin  equipment  to  be 
Holland  when  in  fact  it  was  Bulgaria. 
King  and  Klement  pled  guilty  to  the 
conspiracy  count  and  King  pled  guilty  to 
attempting  to  export  U.S.-origin 
equipment  without  the  required  licenses. 
Wasmouth,  a  foreign  national  who  was 
charged  as  a  co-conspirator  of  King  and 
Klement,  has  never  responded  to  the 
grand  jury's  indictment,  which  remains 
outstanding.  All  three  respondents  have 
been  charged  by  the  Office  of  Export 
Enforcement  and  have  acknowledged 
receipt  of  the  charging  letters  dated  June 
30, 1986. 

At  the  time  of  issuance,  the  then 
Hearing  Commissioner  found  a 
sufficient  basis  to  impose  the  TDO.  He 


found  that  the  TEKD  "Was  required  in  the 
public  interest  to  facfitate  enforcement 
of  (the  Act)"  and  that  it  would  remain  in 
effect  until  the  administrative 
proceedings  were  completed.*"  By 
issuing  the  charging  letter,  the 
Department  has  commenced  an 
administrative  proceeding  within  the 
meaning  of  §  388.19  of  the  1984 
Regulations."  Given  the  serious  nature 
of  the  charges  in  the  charging  letter  and 
the  unanswered  indictment,  it  is  in  the 
pubic  interest  to  maintain  the  TDO  in 
this  case. 

Order 

Therefore,  it  is  ordered  that  the  initial 
decision  of  the  ALJ  diamissing  the  TDO 
against  Hendrick  G.  Wasmoeth  is 
hereby  vacated.  The  TDO  issued  on 
February  3. 1984  is  to  remain  in  effect 
and  his  name  is  to  be  returned  to  the 
Table  of  Denied  Parties. 

1.  All  TDO's  issued  on  or  before  July 
11, 1985  are  governed  by  the  Export 
Administration  Act  of  1979  and  the 
Regulations  promulgated  thereunder  and 
in  effect  at  the  time  of  issuance  of  the 
TDO. 

2.  The  decision  of  the  ALJ  vacating  the 
TDO  against  Hendrick  G.  Wasmoeth  is 
hereby  vacated  and  Wasmoeth's  name 
is  to  be  relisted  on  the  Table  of  Denied 
Parties. 

3.  The  TDO  against  Wasmoeth  rfiall 
remain  in  full  force  and  effect  until 
resolution  of  the  admmistrative  action 
now  pending  against  him. 

Dated:  November  7, 19B6. 
Paul  Freedenberg. 

Assistant  Secretary  for  Trade  Administration. 
[FR  Doc.  86-25868  Filed  11-14-88: 8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Application  for 
Permit;  Southeast  Fisheries  Center, 
National  Marine  Rsherles  Service  (P77 
#25) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543),  and 
the  National  Marine  Fisheries  Services 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Parts  217 
through  222).  j 

1.  Applicant:  ' 

a.  Name  Southeast  Fisheries  Center. 
National  Marine  Fisheries  Service. 


•15  CFR  388.19(a)(2)  (1984). 


■ "  49  FR  4959  (Febmary  9. 1984). 
"  15  CFR  388.19(a)(2)(  (1914). 
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b.  Address:  75  Virginia  Beach  Drive, 
Miami,  Florida  33149. 

2.  Type  of  Pennit:  Scientific  Purposes. 

3.  Species  Requested: 

Atlantic  ridley  [Lepidochelys  kempi) 
Hawksbill  [Eretmochelys  imbricata] 
Loggerhead  [Caretta  carettd) 
Leatherback  [Dermochelys  coriaces) 
Green  [Chelonia  mydas) 
Olive  ridley  [Lepidochelys  olivaced) 

4.  Type  of  Take:  An  unspecified 
number  of  marine  turtles  will  be  taken 
by  the  following  means:  importation: 
incidental  capture  and  release;  removal 
for  rehabilitation;  attachment  of 
transmitters  and  tracking;  tagging;  aerial 
surveys;  collection  of  dead  animals;  and 
collection  of  biological  samples  from 
dead  and  live  animals. 

5.  Location  of  Activity:  U.S.  waters 
and  waters  throughout  the  West  Central 
Atlantic  area. 

6.  Period  of  Activity:  5  Years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scienti^c  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  of^ces: 

Office  of  Protected  Species  and  Habitat 
Conservation,  National  Marine 
Fisheries  Services,  1825  Connecticut 
Avenue  NW.,  Room  805,  Washington, 
DC;  and 

Director,  National  Marine  Fisheries 
Service,  Southeast  Region,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida 
33702. 
Dated:  November  10, 1986. 

Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management. 

National  Marine  Fisheries  Service. 

[PR  Doc.  8&-25825  Filed  11-14-86;  8:45  am] 

MLUNQ  CODE  3S1»-22-M 


Coastal  Zone  llanagement;  F«d«nri 
Consistency  Appeal  liy  Exxon  From  an 
Objection  by  tbe  CalHomia  Coastal 
Commission 

aqency:  National  Oceanic  and 
Atmospheric  Administration. 

ACTION:  Public  hearing  schedule. 

A  public  hearing  will  be  held 
November  24, 1986,  in  the  appeal  filed 
under  the  Coastal  Zone  Management 
Act  by  Exxon  U.S.A.  fixim  an  objection 
by  the  California  Coastal  Commission, 
llie  Commission  objected  to  Exxon's 
proposed  production  and  development 
plan  for  the  Santa  Ynez  Unit,  19 
contiguous  oil  and  gas  lease  tracts 
located  on  the  Outer  Continental  Shelf 
in  the  Western  Santa  Barbara  Channel. 

The  hearing,  held  in  the  Santa 
Barbara  High  School  auditorium,  will 
follow  this  schedule: 

3:30  p.m. — ^registration  for  speakers  (first 
come,  first  serve  basis] 

4  p.m. — presentations  by  Exxon,  the 
California  Coastal  Commission  and 
the  County  of  Santa  Barbara  (20 
minutes  each) 

5  p.m. — government  representatives  (7 
minutes  each] 

6:30  p.m. — break 

7:15  p.m. — ^resume  hearing; 
representatives  from  organizations  (5 
minutes  each];  individuals  (5  minutes 
each] 

Because  of  the  great  number  of 
individuals  who  have  expressed  an 
interest  in  speaking,  these  time 
limitations  will  be  strictly  enforced. 
Speakers  are  also  reminded  to  limit  their 
comments  to  those  issues  remaining  to 
be  decided  on  appeal.  See  51  FR  37469 
(Oct.  22. 1986). 

As  much  as  possible,  speakers  in 
support  of  Exxon's  position  will  be 
scheduled  alternately  with  those  in 
support  of  the  Commission's  position. 
Speakers  may  also  submit  written 
comments  to  the  record  in  lieu  of  or  in 
addition  to  oral  testimony. 

FOR  ADDITIONAL  INFORMATION  CONTACT 

L.  Pittman  at  (202)  673^200. 

[Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Administration) 

Dated:  November  12, 1986. 
Daniel  W.  McGovem. 
Genera  J  Counsel  National  Oceanic  and 
Atmospheric  Administration. 
[FR  Doc.  86-25869  Filed  11-14-86;  8:45  am] 
nUJNG  CODE  ssio-oa-M 


COMMITTEE  FOR  THE 
IMPLEMENTA-nON  OF  TEXTILE 
AGREEMENTS 

Increasing  the  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Hber  TextUe  Products  Produced  or 
Manufactured  in  Indonesia 

November  12, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  lu  the  Commissioner  of 
Customs  to  be  effective  on  November 
18. 1986.  For  further  information  contact 
Pamela  Smith.  Trade  Reference 
Assistant.  OfRce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CITA  directive  dated  June  25, 1986 
(51  FR  23807]  established  limits  for 
certain  speciHed  categories  of  cotton, 
wool  and  man-made  Hber  textile 
products  within  the  aggregate  limit 
including  categories  subject  to  specific 
limits  (Group  I]  and  those  categories  not 
subject  to  specific  limits  (Group  II], 
produced  or  manufactured  in  Indonesia 
and  exported  during  the  agreement  year 
which  began  on  July  1. 1986  and  extends 
through  June  30. 1987. 

Under  the  terms  of  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  September  25  and 
October  3. 1985.  as  amended,  between 
the  Government  of  the  United  States 
and  the  Repubhc  of  Indonesia  and  at  the 
request  of  the  Government  of  the 
Republic  of  Indonesia,  swing  is  being 
applied  to  the  restraint  limits 
established  for  Group  I  and  the 
individual  specific  limit  for  cotton  shop 
towels  in  Category  369-S  [only  TSUSA 
number  366.2840).  increasing  them  to 
249.549.134  square  yards  equivalent  and 
1,020,780  pounds,  respectively.  To 
account  for  swing  applied  to  the 
foregoing  group  and  category  limits  the 
limit  for  Group  II  is  being  reduced  to 
54.506,912  square  yards  equivalent. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782],  and  In  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedule  of  the  United  States  Annotated 
(1986) 
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Schedule  of  the  United  States  Annotated 
(1986). 

William  H.  Houston  HI, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  12, 1986. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 

20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
June  25, 1986  from  the  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  which  established  restraint 
limits  for  certain  cotton,  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  agreement  year  which  began  on 
July  1, 1986  and  extends  through  June  30, 
1987. 

Effective  on  November  18, 1986,  the 
directive  of  June  25, 1986  is  hereby  amended 
to  adjust  the  previously  established  restraint 
limits  for  Groups  I  and  II  and  Category  Jm- 
S'  under  the  terms  of  the  Bilateral  Cotton. 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  September  25  and  October  3, 
1985.  as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Indonesia:  ' 


Categofy 


Group  I .. 
Group  tl.. 
369-S 


Adjusted  12-mo  limit ' 


249.549.134  squara  yards  equivalent. 
54.506.912  square  yards  equwalent. 
1,020.780  pounds 


■  The  limiis  liave  not  been  ad|usted  to  reflect  any  imports 
exported  atter  June  30.  1986. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
William  H.  Houston  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-25879  Filed  11-14-86;  8:45  am] 
BILLING  CODE  3S10-OR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1987;  Establlshment; 
Notice  Correction 

In  FR  Doc.  86-24745  appearing  at  page 
39945  in  the  issue  for  Monday, 
November  3, 1986,  make  the  following 
corrections: 


'  In  Category  369  only  TSUSA  numbers  366.2840. 

*  The  agreement  provides.  In  part,  that:  (1)  Within 
the  aggregate  limit  specific  restraint  limits  may  be 
exceeded  by  designated  percentages:  (2) 
adminisU-ative  arrangements  or  adjustments  may  be 
made  to  resolve  problems  arising  in  the 
implementation  of  the  agreement. 


1.  On  page  39945,  in  the  agency's  title, 
the  word  "Severly"  should  read 
"Severely". 

2.  On  page  39946,  second  column, 
under  CLASS  1005,  Sling,  Padded, 
Adjustable,  the  two-digit  number 
reading  "-03"  should  read  "-00". 

3.  On  page  39§47,  second  column, 
under  CLASS  5M0.  Belt.  Tool, 
Repairman's,  second  line,  the  four-digit 
number  reading  "-1694"  should  read  "- 
2694". 

4.  On  page  39948.  at  the  bottom  of  the 
third  column,  the  line  reading  "Trousers. 
Women's  Pajama"  should  read 
"Trousers.  Operating  Surgical"  and  the 
line  reading  "Trousers.  Operating 
Surgical"  should  read  "Trousers. 
Women's  Pajama". 

5.  On  page  39349.  first  column,  under 
CLASS  6645.  Clock  Wall,  third  and 
fourth  lines,  the  two-digit  number 
reading  "-00"  should  read  "-01". 

6.  On  page  39949.  second  colunm, 
under  CLASS  7210,  Bedspread,  thirteen 
lines  down  insert  "Bedspring  (IB)"  as  the 
next  line. 

7.  On  page  39960,  at  the  bottom  of  the 
first  column,  under  Sheet,  Bed, 
Disposable,  move  the  lines  reading 
"Memphis,  TN  and  Tracy,  CA  Depots 
only"  to  aopear  after  the  line  reading 
"7210-00-498-0512". 

8.  On  page  39960,  second  column, 
under  CLASS  7220.  Mat,  Floor,  delete 
the  eleventh  line. 

9.  On  page  39960.  third  column, 
seventh  line  from  the  top.  the  two-digit 
number  reading  "-00"  should  read  "-01". 

10.  On  page  39951,  first  column,  mid- 
way down,  first  and  second  lines,  under 
Pocket  Planning  Set.  the  two-digit 
number  reading  "-00"  should  read  "-01". 

11.  On  page  39951.  top  of  the  third 
column,  under  Stand.  Calendar  Pad. 
third  line,  the  four-digit  number  reading 
"-4177"  should  read  "-4277".  Same 
column  mid-way  down,  under  Card, 
Guide,  File,  first  fine,  the  three-digit 
number  reading  "-988"  should  read  "- 
989". 

12.  On  page  39952.  top  of  the  second 
column,  under  Paper.  Teletypewriter, 
Roll,  sixth  line,  the  two-digit  number 
reading  "-00"  should  read  "-01"; 
seventh  line,  the  four-digit  number 
reading  "-6991"  should  read  "-9691": 
and  eighteenth  line,  the  four-digit 
number  reading  ' -7950"  should  read  "- 
7850".  Same  column,  mid-way  down, 
under  Refill.  Appointment  Book,  second 
line,  the  two-digit  number  reading  "-00" 
should  read  "-01". 

13.  On  page  39953,  second  column, 
under  CLASS  7930,  Detergent.  General 
Purpose,  fourth  and  eleventh  lines,  the 
two-digit  numberreading  "-00"  should 
read  "-01",  Same  column,  under  CLASS 
7930,  Dishwashing  Compound,  Hand. 


second  line,  the  tw(>digit  number 
reading  "-00"  should  read  "-01". 

14.  On  page  39953,  third  column,  under 
CLASS  8010.  Enamel,  fifth  and  sixth 
lines,  the  two-digit  numbers  reading  "- 
00"  should  read  "-01",  Same  column, 
under  CLASS  8105,  Bag.  Cotton,  seventh 
line,  the  four-digit  ntimber  reading  "- 
0826"  should  read  "-0836". 

15.  On  page  39954.  second  column, 
under  CLASS  8340.  Shelter  Half.  Tent. 
Complete,  the  four-digit  numberreading 
"-8345"  should  read  "-8340". 

16.  On  page  39955.  second  column, 
under  CLASS  8415,  Apron,  Food 
Handler's,  fourth  hne,  the  two-digit 
number  reading  "-Off'  should  read  "-01". 

17.  On  page  39955.  third  column,  under 
CLASS  8440.  Belt.  Tnousers,  eleventh, 
thirteenth  and  fifteenth  lines,  the  two- 
digit  number  reading  "-00"  should  read 
"-01", 

18.  On  page  39956.  first  column,  under 
CLASS  8455,  Holder.  Identification,  the 
three-digit  number  reading  "-988" 
should  read  "-898". 

19.  On  page  39957.  first  column,  under 
Military  Resale  Commodities,  after  the 
forty-sixth  line  insert  the  following  as 
the  next  lines: 

581  Flatware,  Assorted.  PG  of  24  (IB) 

583  Flatware.  Forks.  PG  of  24  (IB) 

584  Flatware,  Spoona.  PG  of  24  (IB) 

20.  On  page  39959.  third  column,  mid- 
way down,  under  Department  of 
Treasury,  the  third  line  should  read 
"Washington,  DC  (SH)". 

21.  On  page  39960.  second  column,  the 
thirty-third  line  should  read  "Centennial 
Mall  North,  Lincoln", 

22.  On  page  39961.  first  column,  the 
twenty-first  line  shoidd  read  'Tederal 
Building,  U.S.  Post  Office,  W.  904". 

23.  On  page  39961,  first  column,  the 
thirty-first  line  should  read  "Federal 
Building,  500  Quarrier  Street. 
Charleston,  West". 

24.  On  page  39961,  lecond  column, 
mid-way  down  under,  Department  of 
Interior,  after  the  second  line,  insert  the 
following  as  the  next  line: 

BLM.  Oregon  State  Office.  Portland. 

Oregon 

C.W.  Fletcher. 

Executive  Director. 

(FR  Doc.  86-25870  Filed  11-14-86;  8:45  am] 

BILLING  CODE  6S20-33-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Grant  Exclusive  Patent 
Ucer.se;  Universal  Energy  Systems 

Pursuant  to  the  proyisions  of  Part  101- 
4  of  Title  41.  Code  of  Federal 
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Regidbttons-t^  FR  34148.  August  6, 
1982).  the  Department  of  the  Air  Force 
annouBoes  its  intention  to  ^rant  to 
Universal  Energy  Systems  of  Dayton. 
Ohia  an  exclusive  license  under  United 
States  Patent  No.  4.026^1  entitled 
"Two-Dimensional  Drawing  Board 
Manikin"  issued  May  31, 1977  to 
Kenneth  W.  Kennedy. 

Any  objection  thereto,  together  with  a 
request  for  an  opportimity  to  be  heard,  if 
desired,  should  be  directed  in  writing  to 
the  addressee  set  forth  below  within  60 
days  from  the  publication  of  this  notice. 
Also  copies  of  the  Patent  may  be 
obtained  for  two  dollars  ($2.00}  from  the 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231. 

All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Donald  J. 
Singer,  Chief.  Patents  Division.  Office  of 
The  Judge  Advocate  General,  HQ 
USAF/JACP.  1900  Half  Street,  SW., 
Washington.  DC  20324-1000,  Telephone 
No.  (2012)  475-1388. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Lio/son  Officer. 
[FR  Doc.  86-25888  Filed  11-14-88:  8:45  am) 

BttXlNO  COOe  3919-01-11 


DELAWARE  RIVER  BASIN 
COMMISStON 

Commtesion  llMting  and  PubNc 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  bearing  on  Tuesday, 
November  25, 1986  beginning  at  1:30  pjn. 
in  the  Jefferson  Room  of  the  Holiday  Inn 
at  4th  and  Arch  Streets.  Philadelphia, 
Pennsylvania.  The  hearing  will  he  part 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  ajn.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  §  3.8  of  the 
Compact, 

1.  Philadelphia  Electric  Company 
(PECO)  D-69-210  CP  f Final):  Revision 
No.  7.  An  appHcation  by  reCO  to 
temporarily,  during  1966.  revise  portions 
of  the  Limeridc  Generating  Station 
project  as  included  in  the 
Comprehensive  Plan  and  to  approve  the 
temporary  change  under  §  3.8  of  the 
Compact.  Hie  proposed  revision  is  for 
the  withdrawal  of  water  from  the 
Schuylkill  River  for  constmiptive  use  at 
Limarick  Generating  Station  Unit  No.  1. 
when  existing  flow  constraiBts  would 


otherwise  prevent  such  witlukawBl. 
PECO  proposes  that  the  cmrent  flow 
limit,  which  precfaides  the  consuaqitive 
use  of  SchfuyUdll  River  water  whenever 
the  fknv  at  the  Pottstown  gage  in 
Montgomery  County,  Pennsylvania  is 
less  than  530  cfs  and  one  nint  operating, 
be  reduced  to  415  cfs  temporarily 
through  December  31, 1986.  All  other 
existing  limitations  currently  in  effect 
would  remain.  Recent  operational 
problems  with  the  Borough  tA  Tamaqua 
system  have  resulted  in  curtailment  in 
the  water  released  for  use  at  the 
Limerick  Generating  Station. 

2.  Village  of  Wurtsboro  D-81-28  CP 
RENEWAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  sn^y  up  to  17.3  million 
gallons  (mg]/30  days  of  water  to  the 
applicant's  distribution  system  from 
Linton  Lane  Well.  Commission  approval 
on  July  22, 1981  was  limited  to  five  years 
and  has  expired.  The  applicant  requests 
that  the  total  withdrawal  &om  the  well 
remain  limited  to  17.3  mg/30  days.  The 
project  is  located  in  the  Village  of 
Wurtsboro,  Sullivan  County.  New  York. 

3.  Downingtown  Area  Regiortal 
Authority  D-84-^3  CP  (Revised).  An 
application  regarding  the  Downingtown 
Regional  Water  Pollution  Control  Center 
in  East  Cain  Township,  Chester  County, 
Pennsylvania.  The  sewage  treatment 
plant  is  currently  being  upgraded  and 
expanded  from  4  to  7  million  gallons  per 
day  (mgd),  as  approved  by  Docket  No. 
D-84-43,  CP.  The  project  is  desi^fied  to 
serve  the  Borough  of  Downingtown.  and 
portions  of  Cain.  East  Cain,  and 
UwcMan  Township  through  the  year 
2000.  Treatment  plant  effluent  will 
continue  to  be  discharged  to  East 
ftvncfa  Brandywine  Creek.  The 
application  involves  the  revision  of  the 
discharge  limits,  the  project  owner,  the 
deletion  of  a  proposed  final  setting  tank 
and  various  minor  details. 

4.  Town  of  Fallsburg—Loch  Sheldrake 
Sewage  Treatment  Plant  (STP)  D~85-74 
CP.  The  Town  of  Fallsburg—Loch 
Sheldrake  STP  is  being  expanded  from 
0.274  mgd  to  a  0.700  mgd  facility.  The 
treatment  scheme  will  employ  the  use  of 
rotating  bn^ogical  discs.  'The  SfVES 
permit  requires  disinfection  from  May  15 
through  October  15  only.  The  treatment 
plant  will  serve  the  Town  of  Fallsburg's 
expanded  Loch  Sheldrake  Sewer  District 
only  and  will  discharge  into  Evens  Lake 
in  the  Neversink  River  watershed  at 
River  Mile  253.64-27.3-9.4  in  the  Town 
of  Fallsburg,  Sullivan  County,  New 
York. 

5.  Town  of  Fallsburg — South  Fallsburg 
STPD-85-76  CP.  The  existing  Town  of 
Fallsburg— South  Fallsbt»rg  STP  is  being 
expanded  &om  1.5  mgd  to  a  2.77  mgd 
facility.  The  treatment  scheme  will 


employ  Ihe  ase  of  trickling  filters  and 
rotating  biological  discs.  The  9>DES 
pennit  requiiea  disinfection  from  May  15 
through  October  15  only.  The  Souti^ 
Fallsbui^g  Sewer  District  is  being 
expended  to  include  flow  from  the 
Woodboume  ConectioBal  hutitttte.  The 
new  treatment  plant  wiU  discharge  to 
the  Neversink  River  at  River  Mile 
253.64-32.5  in  the  Town  of  Fallsbwg. 
Sullivan  County.  New  York. 

6.  BFOil.  Inc.  D-86-41.  An  application 
to  modify  and  expand  the  applicant's 
Marcus  Hook  Refinery  Wastewater 
Treatment  Plant  in  the  Botoi^  of 
Trainer.  Delaware  Comity, 
Pennsylvania.  The  existing  industrial 
waste  treatment  plant  provides 
secondary  level  treatment  for  a  design 
average  flow  of  2.88  mgd.  The  proposed 
plant  wiU  be  designed  to  handle  4.3  mgd. 
The  sanitary  wastes  from  the  estimated 
600  employees  is  conveyed  to  the 
Delcora  sewerage  system.  The  treated 
process  wastewater  will  continue  to  be 
dischai:ged  to  Marcus  Hook  Creek 
through  outfall  201  at  River  Mile  79.8ft- 
0.5  in  Water  Quality  Zone  4.  The 
proposed  plant  is  designed  to  serve  the 
applicant  through  the  year  2006. 

7.  Dover  Air  Force  Base  D~86-67  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  10.8  mg/30  dajrs  of  water  to  tlw 
applicant's  distribution  system  from 
new  Well  E.  and  to  limit  the  withdrawal 
from  all  wells  to  65  mg/30  days.  The 
project  is  located  near  Lebanon,  Kent 
County,  Delaware. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  David  B.  Everett 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 
November  10. 198& 
Susan  M.  Weismao, 
Secretary. 

[FR  Doc  86-25810  Filed  ll-14-n(  8:45  amj 
BIL1JN6  CODE  UI».ai-« 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Coiiection 
Requests 

agency:  Department  of  Education. 

action:  Notice  of  Proposed  Information 
Collection  Requests. 


;  The  Depufy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 


I 
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requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17, 1986. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW..  Room 
3208.  New  Executive  Office  Building. 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4074,  Switzer  Building, 
Washington.  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing  or 
reinstatement;  (2)  title:  (3)  agency  form 
number  (if  any);  (4)  frequency  of 
collection:  (5)  the  affected  public:  (6) 
reporting  burden;  and /or  (7) 
recordkeeping  burden:  and  (8)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated;  November  12, 1986. 
Carios  U.  Rice, 

Acting  Director,  Information  Technology 
Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Application  for  the 
Comprehensive  Program  Final  Year 
Dissemination  Competition  Under  the 
Fund  for  the  Improvement  of 
Postsecondary  Education 


Agency  Form  Number:  ED  0003 
Frequency:  Annually 
Affected  Public:  State  or  local 

govemments;  Non-profit  institutions: 

Small  businesses  or  organizations 
Reporting  Burden: 

Responses:  27 

Burden  Hours:  216 
Recordkeeping  Burden: 

Recordkeepers:  27 

Burden  Hours:  216. 

Abstract:  This  is  a  grant  competition 
for  competitive  awards  with  a  limited 
eligibility  requirement.  Only  current 
grantees  under  the  Comprehensive 
Program  in  their  final  year  of  funding  or 
a  recipient  of  a  single  year  grant  may 
apply  for  assistance  within  one  year 
following  the  termination  of  the  project. 
The  purpose  of  the  awards  is  to 
disseminate  project  results. 

OfHce  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 

Title:  Schools  and  Staffing  Surveys 

Agency  Form  Number:  G50-25P 

Frequency:  On  occassion 

Affected  Public:  Individuals  or 
households:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations 

Reporting  Burden: 
Responses:  3975 
Burden  Hours:  2838 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0. 

Abstract:  The  purpose  of  this  survey 
is  to  provide  national  and  state 
estimates  of  teacher  demand  and 
shortage,  school  conditions  and  staffing, 
teacher  quailfications,  and  administrator 
background.  These  data  will  be  useful  to 
policy  makers  at  national,  state,  and 
local  levels. 

[PR  Doc.  86-25836  Filed  11-14-86:  8:45  nm] 
BILUNG  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[ERA  Docket  Na  86-26-NG] 

Northwest  Marketing  Co.;  Order 
Approving  Blanket  Authorization  To 
Import  Natural  Gas 

AGENCY:  Economic  Regulatory 

Administratioa  DOE. 

ACTION:  Notice  of  order  approving 

blanket  authorization  to  import  natural 

gas. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 


of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  blanket 
authorization  to  Northwest  Marketing 
Company  (Northwest  Marketing)  to 
import  Canadian  natural  gas  on  a  short- 
term  basis.  The  order  issued  in  ERA 
Docket  No.  86-26-NG  authorizes 
Northwest  Marketing  to  import  up  to  150 
MMcf  of  Canadian  natural  gas  per  day 
for  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  252-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  November  7, 
1986. 

Robert  L.  Davies.       ' 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
(FR  Doc.  86-25914  Filed  11-14-86;  8:45  am] 
BILUNG  CODE  S4S(MI1-M 


[Docket  No.  ERA-CaE-87-01;  OFP  Case  No. 
64012-929&-26-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  by 
Klondike  Equity  Enterprises,  inc. 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  acceptance. 


SUMMARY:  On  October  3. 1986,  Klondike 
Equity  Eterprises.  Inc.  (KEE),  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  proposed 
electric  powerplant  to  be  located  at  its 
Klondike  IV  facility  in  Palm  Springs. 
California,  from  the  prohibitions  of  Title 
II  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (42  U.S.C.  8301  et  seq.) 
("FUA"  or  "the  Acf').  Title  II  of  FUA 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  primary  enegy  source  in 
any  new  powerplant  and  the 
construction  of  any  such  facility  without 
the  capability  to  use  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501.  and  503.  Final 
rules  governing  the  cogeneration 
exemption  were  revised  on  June  25, 1982 
(47  FR  292209.  July  e.  1982),  and  are 
found  at  10  CFR  503.37. 

ERA  has  determined  that  the  petition 
appears  to  include  sufncient  evidence  to 
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support  an  ERA  determination  on  the 
exemptkm  request  and  it  is  therefore 
accepted  pursuant  to  lOCFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPKEMEMTAIIY  MFORMATION  sectjon 

below. 

As  provided  for  in  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  >vritten  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

Tlie  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  weR  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
up<m  request  throu^  DOE,  n«edom  of 
Information  Readii^  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
19a  Washington.  DC  20586,  Inm  9:00 
a.m.  to  AHO  p.m.,  Monday  thtoii^ 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  ^ker  the  end  of  die  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Fedetai  Register. 

DATES:  Written  comments  are  due  on  or 
before  January  2, 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  sulmrittedto:  Case 
Control  Unit.  Office  of  Fuels  Programs, 
Room  GA-093,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

Docket  No.  ERA-C&E-87-01  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT. 

Steven  N4intz.  Coal  and  Electricity 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administratioa. 
1000  Indepenttence  Avenue.  S.W., 
Room  GA-076,  Washington.  DC  20585. 
Telephone  (202)  252-«5Q6 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113. 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  Telephone 
(202)  252-6947 

SUPPLEMENTARY  INFORMATION:  KEE 

proposes  to  oot»truct  and  (^wrate  a 
cogeneration  facility  in  Palm  Springs 
California,  which  will  (1)  generate 
electrical  power  for  sale  to  Southern 
California  Edison  Company  and  (2) 
produce  steam  to.  meet  the  eequirements 
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of  the  adjoining  recreational  complex. 
The  system  will  consist  of  a  gas  turbine, 
a  heat  recovery  steam  generator,  a 
steam  turbine  generator,  an  absorption 
refrigeration  package,  and  ancilla^ 
equipment 

The  cogeneration  facility  is  classified 
as  an  electric  powerplant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  ^m  the 
prohibitions  to  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
§503J7(a)(l),  KEE  has  certified  to  ERA 
that: 

1.  The  gas  to  be  consinned  by  the 
cogeneration  facility  will  be  less  than 
that  which  wotild  otherwise  be 
consumed  in  the  absence  of  the 
proposed  powerplant  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  30a.37(b): 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  m 
the  cogeneration  facility,  for  which  an 
exemption  imder  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technical^  feasible. 

On  FetMuary  23, 1982,  DOE  published 
in  the  Federal  Register  (47  FR  7676)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1968  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  a 
cogeneration  FUA  permanent  exemption 
is  among  the  dasses  of  action*  that  DOE 
has  categorically  excluded  from  the 
requirement  to  prepare  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment  pursuant  to 
NEPA  (categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exen^tion  will  not  significantly 
effect  the  quality  of  the  human 
environment.  KEE  has  certified  that  it 
will  secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  new  unit  under 
exemption. 

DOE'S  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
KEE  pursuant  to  10  CFR  503.13,  together 
with  other  relevant  information.  Unless 
it  appears  during  the  proceeding  on 
KEE's  petition  that  the  grant  or  denial  of 
the  exemption  will  significantly  affect 
the  quality  of  the  human  environment  it 
is  expected  that  no  additional 
environmental  review  will  be  required. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
KEE  is  entitled  to  the  exemption 
requested.  That  detennination  will  be 


based  oo  the  entire  record  of  this 
proceeding,  including  any  conments 
received  during  the  public  coaunent 
period  provided  for  in  this  notice. 

blued  in  Washir^lon.  DC  on  November  R 
19B6. 

Robert  L.  Daviea, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  A  dminisinrtion. 

IFR  Doc.  88-2S013  Filed  11-14-86: 8:45  am) 


Federal  Energy  Regulatory 
Commission 

[Docket  Noa.  Em7-53-000  ct  U.\ 

Alabama  PowrerCa  et  al.;  Electric 
Rate  and  Corporate  Regulation  FIRngs 

November  7. 198S. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Alabana  Powar  Coi. 
[Docket  Na  ERB7-S3-000] 

Take  notice  that  on  October  29, 1986, 
Alabama  Power  Company  filed  Twenty- 
Third  Revised  Sheet  No.  37  to  its  FERC 
Electric  Tariff.  Origmal  Volume  No.  1. 
The  purpose  of  this  filing  is  to  give 
notice  that  effective  November  18, 1986. 
electric  service  to  Black  Warrior  Electric 
Membership  Corporation's  new  Melvin 
44  kV  delivery  point  will  be  established. 

Copies  of  the  filing  were  served  upon 
Black  Warrior  Electric  Membership 
Corporation. 

Comment  date:  November  20. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Maine  Power  Co. 

[Docket  No.  ER87-56-000] 

Take  notice  that  Central  Maine  Power 
Company  (CMP),  on  October  29, 1986, 
tendered  for  filing  proposed  changes  in 
its  F.EJI.C.  Electric  Tariff,  8th  Revised 
Volume  No.  1,  Wholesale  Electric  Rate 
for  Other  Utilities.  Under  the  rate 
increase  effective  January  1, 1987,  CMP 
would  be  permitted  to  increase  its 
wholesale  base  rate  by  $325,000  for  the 
twelve-month  period  ended  June  30. 
1985;  effective  October  1, 1987,  CMP 
would  be  permitted  to  further  revise  its 
wholesale  base  rate  by  an  addibonal 
$324,000  for  the  twelve-month  period 
ended  June  30. 1985. 

The  proposed  tariff  implements  a 
Stipulation  and  Contracts  between  CMP 
and  its  wholesale  customers, 
Kennebunk  Light  and  Power  District. 
Inhabitants  of  the  Town  of  Madison 
(Madison  Electric  Works),  and  Fox 
Islands  Electric  Cooperative,  Inc.  Copies 
of  the  filing  have  be«)  served  on  CMP's 


I 


I 


41530 


Federal  Register  /  Vol.  51.  No.  221  /  Monday.  November  17.  1986  /  Notices 


above-named  wholesale  customers,  and 
on  the  Maine  Public  Utilities 
Commission. 

Comment  date:  November  20, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consumers  Power  Co. 

(Docket  .'Vo.  ER87-54-(XX)) 

Take  notice  that  Consumers  Power 
Company  ("Consumers")  on  October  29. 
1986,  tendered  for  filing  Consumers' 
August  20, 1986  Letter  Agreement 
Modifying  Grand  Traverse 
Interconnection  Facilities  Agreement 
Between  Consumers  Power  Company, 
Wolverine  Power  Supply  Cooperative. 
Inc.  and  the  City  of  Traverse  City. 

This  letter  agreement  waives  a 
requirement  in  the  Facilities  Agreement 
between  Consumers  Power  Company. 
Wolveniic  Power  Supply  Cooperative. 
Inc.  and  ihe  City  of  Traverse  City  dated 
Septeniber  1, 1981.  That  requirement 
was  that  a  138  kV  circuit  breaker 
replace  a  motor-operated  disconnect 
switch  when  138  kV  additions  were 
made  to  the  Grand  Traverse  Substation. 
An  additional  138/69  kV  transformer 
will  soon  be  installed,  but  that  addition 
will  not  require  the  installation  of  a  138 
kV  circuit  breaker  at  the  Grand 
Traverse  Substation.  The  agreement 
being  filed  has  no  impact  on  rates  being 
charged  under  the  Facilities  Agreement. 

Consumers  states  that  copies  of  the 
filing  were  served  on  Wolverine  Power 
Supply  Cooperative,  Inc..  on  the  City  of 
Traverse  City.  Michigan  and  on  the 
Michigan  Public  Service  Commission. 

Comment  date:  November  20. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Co. 

(Ducket  iVo.  ER87-38-000] 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  October  27, 1986,  a  supplement 
to  the  Company's  Electric  Power 
Contract  with  the  Commissioners  of 
Public  Works  of  the  City  of  Greenwood. 
Duke  Power  states  that  this  contract  is 
on  file  with  the  Commission  and  has 
been  designated  Duke  Power  Company 
Rate  Schedule  FERC  No.  250. 

Duke  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  additional 
delivery:  Delivery  Point  No.  5  with  a 
contracted  demand  of  7,000  kW. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 


date.  Duke  Power  proposes  an  effective 
dateof  July  21,1986. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  the 
Commissioners  of  Public  Works  of  the 
City  of  Greenwood  and  The  South 
Carolina  PubBc  Service  Commission. 

Comment  date:  November  20, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Montaup  Electric  Co. 

(Docket  No.  ERe7-58-000] 

Take  notice  that  on  October  30, 1986, 
Montaup  Electric  Company  tendered  for 
filing  its  Purchased  Capacity 
Adjustment  Clause  (PCAC)  rate  for  the 
adjustment  period,  calendar-year  1987. 
The  PCAC  was  established  in  FERC 
Docket  No.  ER85-106-002.  Montaup 
Electric  Company  states  that  it  has 
mailed  copies  of  the  rate  filing  to  its 
wholesale  customers,  the  Alturney 
General  of  Massachusetts,  the 
Massachusetts  Department  of  Public 
Utilities,  the  Attorney  General  of  Rhode 
Island  and  the  Rhode  Island  Division  of 
Public  Utilities  and  Carriers. 

Comment  date:  November  20, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  San  Diego  Gas  &  Electric  Co. 

(Docket  No.  ERa7-59-000l 

Take  notice  that  on  October  30. 1986. 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  the 
Interchange  Agreement  between  SDG&E 
and  Deseret  deneration  &  Transmission 
Co-operative  (Deseret). 

The  agreement  provides  for  the  terms 
and  conditions  of  interchange  between 
the  two  parties. 

SDG&E  requests  Waiver  of  the 
Commission's  prior  notice  requirements 
and  an  effective  date  of  November  1, 
1986.  for  this  agreement. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Deseret. 

Comment  date:  November  20, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Company  Services,  Inc. 

(Docket  No.  ER87-fll-OO0] 

Take  notice  that  on  October  31. 1986, 
Southern  Company  Service,  Inc.  on 
behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company  and  Mississippi  Power 
Company  ("Southern  Companies"), 
tendered  for  filing  a  rate  schedule 
change  to  Serwce  Schedule  E  to  an 
interchange  contract  between  Southern 
Companies  and  the  City  of  Tallahassee, 
Florida.  The  rate  schedule  change 
provides  for  a  decrease  (from  16%  to 


15%)  in  the  return  on  common  equity 
component  of  the  formulary  rate 
incorporated  in  the  interchange  contract. 
Comment  date:  November  20, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Washington  Water  Power  Co. 

(Docket  No.  ER87-57-OOOJ 

Take  notice  that  The  Washington 
Water  Power  Company  ("Washington") 
on  October  30, 1986.  tendered  for  filing, 
as  an  initial  rate  schedule,  the 
Settlement  Exchange  Agreement 
between  the  United  States  of  America. 
Department  of  Energy,  acting  by  and 
through  the  Bonneville  Power 
Administration  ("Bonrjeville")  and  The 
Washington  Water  Power  Company, 
executed  September  17, 1985. 

The  Agreement  provides  for  the 
exchange  of  power  and  energy  which  is 
expected  to  commence  on  January  1. 
1987. 

Washington  requests  an  effective  date 
of  January  1, 1987.  the  date  service  is 
expected  to  commence  under  the 
Agreement. 

A  copy  of  the  filing  was  mailed  to 
Bonneville. 

Comment  date:  November  20, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragrapli 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protest  ants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Pliunb,     , 
Secretary. 
(FR  Doc.  86-25872  Filed  ll-14-«6;  8:45  am) 
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action:  Proposed  supplemental  order. 

summary:  This  determination 
tentatively  establishes  procedures  to 
permit  claimants  who  allege  injury  as  a 
result  of  certain  crude  oil  overcharges  to 
file  refund  applications.  The  funds 
referred  to  in  this  determination  were 
remitted  to  the  DOE.  in  order  to  settle 
alleged  crude  oil  pricing  violations,  by 
Brownlie.  Wallace,  Armstrong  and 
Bander,  Inc.,  Cordele  Operating 
Company,  H.H.  Gungoll  &  Associates, 
and  Juniper  Petroleum  Corporation. 
DATES:  Comments  must  be  filed  in 
duplicate  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register. 
ADDRESS:  Comments  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  All  comments 
should  display  a  reference  to  Case  Nos. 
KFX-0127  through  KFX-0130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-2383. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Supplemental  Order  set  out 
below.  The  Proposed  Supplemental 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  monies  obtained  from 
Brownlie,  Wallace,  Armstrong  and 
Bander,  Inc.,  Cordele  Operating 
Company,  H.H  Gungoll  &  Associates, 
and  Juniper  Petroleum  Corporation. 
These  firms  remittted  monies  to  the 
DOE  to  settle  possible  pricing  violations 
with  respect  to  their  sales  of  crude  oil. 
The  firms'  payments  are  being  held  in  an 
interest-bearing  escrow  account  pending 
distribution  by  the  DOE. 

These  funds  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  51  FR  27899  (August  4, 
1986).  Under  the  Modified  PoHcy,  crude 
oil  overcharge  monies  are  divided 
among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
crude  oil  and  refined  products. 

Eighty  percent  of  the  funds  remitted  to 
the  DOE  in  these  four  cases  has  already 
been  disbursed  to  the  states  and  federal 
government  pursuant  to  an  August  4, 
1986  Order  of  the  OHA.  At  this  time  we 
propose  procedures  to  permit  claimants 
who  allege  injury  as  a  result  of  crude  oil 
overcharges  to  file  refund  applications 
for  the  remaining  20  percent  portion  of 
the  funds.  Under  the  plan  we  are 
proposing,  purchasers  of  petroleum 
products  must  file  an  applicatioB  for 
refund  to  be  considered  for  the  crude  oil 


monies  involved  in  these  cases.  Refunds 
to  eligible  purchasers  would  be  based 
on  the  number  of  gallons  of  refined 
products  whid)  they  purchased  and  the 
extent  to  which  they  can  demonstrate 
injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  pubhc  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lB-234, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated:  November  7, 1986. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Supplemental  Order 

November  17, 1986. 

Names  of  Cases:  Brownlie,  Wallace, 
Armstrong  and  Bander,  Inc.,  Cordele 
Operating  Company,  H.H.  Gungoll  & 
Associates,  Juniper  Petroleum 
Corporation. 

Dates  of  Filing:  October  29, 1986. 

Case  Numbers:  KFX-0127,  KFX-0128, 
KFX-0129,  and  KFX-0130. 

On  January  21, 1986,  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  (DOE)  issued  two 
Decisions  and  Orders  concerning 
distribution  of  alleged  crude  oil 
overcharge  funds  remited  to  the  DOE  by 
Brownlie,  Wallace,  Armstrong  and 
Bander,  Inc.  (Brownlie),  Cordele 
Operating  Company  (Cordele),  H.H. 
Gungoll  h  Associates  (Gungoll),  and 
Juniper  Petroleum  Corporation  (Juniper). 
Brownlie,  Wallace,  Armstrong  and 
Bander,  Inc.,  13  DOE \ 85382  (1986); 
Juniper  Petroleum  Corp.,  13  DOE 
fl  85,383  (1986).  The  OHA  concluded  that 
the  funds  in  those  cases,  totalling 
approximately  $2,480,000,  should  be 
distributed  in  accordance  with  the  then- 
current  Department  policy  concerning 
crude  oil  overcharges.  Since  the  policy 
in  effect  at  that  time  did  not  authorize 
the  submission  of  refund  claims,  the 
Brownlie  and /u/i/per  Decisions  did  not 
establish  claims  procedures  for  the 


funds  involved.  However,  the 
Department's  restitutionary  policy  for 
crude  oil  overcharges  was  modified  six 
months  after  we  issued  those  Decisions. 
Therefore,  we  are  issuing  this  Proposed 
Supplemental  Order  to  establish 
tentative  claims  procedures  that  comply 
with  the  modified  policy  for  the 
Brownlie,  Cordele,  Gungoll  and  Juniper 
crude  oil  monies. 

On  July  28, 1986,  as  a  result  of  a 
Settlement  Agreement  approved  by  the 
United  States  District  Court  for  the 
District  of  Kansas  in  The  Department  of 
Energy  Stripper  Well  Litigation,  the 
DOE  modified  its  policy  of  restitution 
concerning  crude  oil  overchai^es.  51  FR 
27899  (August  4, 1986)  (the  Modified 
Policy).  Under  the  Modified  Pohcy. 
crude  oil  overcharge  monies  are  divided 
among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
crude  oil  and  refined  products.  On 
August  8, 1986,  the  OHA  announced  its 
intention  to  follow  the  Modified  Policy. 
Notice  of  Order  Implementing  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  29689  (August  20, 1986).» 

On  August  4, 1986,  pursuant  to 
Paragraph  IV.B.7  of  the  Settlement 
Agreement,  the  OHA  ordered  disbursed 
to  the  state  and  Federal  governments 
over  $104  million  of  alleged  crude  oil 
overcharges  remitted  to  the  DOE  and 
maintained  in  the  DOE  Deposit  Fund 
Escrow  Account.  Stripper  Well 
Exemption  Litigation,  14  DOE  |  85,382 
(1986).  Eighty  percent  of  the  net  equity 
from  63  subaccounts,  including  those 
accounts  estabUshed  with  the  funds 
remitted  by  Brownlie,  Cordele,  Gimgoll 
and  Juniper,  was  disbursed  in  this 
manner.  Fifty-one  million  dollars  was 
disbursed  to  State  governments,  and  $53 
million  was  deposited  in  the  account  of 
the  federal  government. 

Refund  Procedures 

Under  the  Modified  Policy,  claimants 
who  allege  injury  as  a  result  of  crude  oil 
overcharges  may  file  claims.  The  OHA 
may  reserve  up  to  20  percent  of  crude  oil 
overcharge  funds  to  satisfy  successful 
claims.  Mountain  Fuel  Supply  Company. 
14  DOE  I  85,475  (1986)  (Mountain  Fuel). 
In  these  cases,  we  have  concluded  that 
the  full  20  percent  should  be  reserved 
initially  in  order  to  ensure  that  sufficient 
funds  will  be  available  for  refunds  to 
injured  persons.  The  amount  of  the 
reserve  may  be  adjusted  later  if 
circumstances  warrant  such  action.  The 
80  percent  portion  of  the  crude  oil  funds 
which  is  not  initially  reserved  for  direct 
restitution,  as  well  as  any  portion  of  the 


'  The  OHA  is  evaluating  comments  to  that  notice. 
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reserve  which  is  not  distributed,  will  be 
divided  between  the  States  and  the 
Federal  government  for  indirect 
restitutionary  purposes.  Since  80  percent 
of  the  funds  involved  in  these  four  cases 
has  already  been  distributed  to  the  state 
and  federal  governments  in  the  August 
4, 1986  Stripper  Well  Exemption 
Litigation  decision,  we  need  only 
establish  procedures  to  permit  injured 
claimants  to  file  refund  applications  for 
portions  of  the  funds  reserved. 

In  order  to  receive  a  refund  from  the 
crude  oil  funds  involved  in  this  Decision, 
we  propose  that  a  claimant  will  be 
required  to  file  an  application  for  refund. 
The  application  should  contain:  (1)  The 
name  or  names  of  the  applicant's 
business  and  a  short  description  of  the 
applicant's  use  of  petroleum  products: 
(2)  a  statement  identifying  the  petroleum 
products  which  the  applicant  purshased 
during  the  period  of  crude  oil  price 
controls  [August  19, 1973  through 
January  27, 1981),  the  number  of  gallons 
of  each  product  purchased,  and  the  total 
number  of  gallons  on  which  the 
applicant  bases  its  claim;  (3]  a 
description  of  the  method  by  which  the 
applicant  determined  its  purchase 
volumes,  and  a  description  of  its  method 
of  estimation  if  the  applicant  used 
estimates  to  determine  its  purchase 
volumes;  (4)  a  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges;  and  (5)  a  statement  that 
neither  the  applicant,  its  parents, 
subsidiaries,  affiliates,  successors  nor 
assigns  has  waived  any  right  it  may 
have  to  receive  a  refund  in  this  case.* 

The  OHA  will  evaluate  applications 
for  refund  from  purchasers  of  refined 
petroleum  products  using  methods 
similar  to  those  which  the  OHA  has 
used  to  evaluate  claims  based  on 
refined  product  overcharges  pursuant  to 
10  CFR  Part  205,  Subpart  V.  Mountain 
Fuel.  14  DOE  at  88,869.  As  in  non-crude 
oil  cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  to 
prove  that  they  were  injured  by  the 
alleged  overcharges  (i.e.,  that  they  did 
not  pass  the  overcharges  on  to  their  own 
customers).  Id.  However,  end-users  of 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
will  be  presumed  to  be  injured.  Greater 
Richmond  Transit  Company,  15  DOE  f 

No.  RF272-1  (October  10, 

1986).  The  standards  for  showing  injury 


which  the  OHA  has  developed  in 
analyzing  and  deciding  non-crude  oil 
claims  will  also  apply  to  claims  based 
on  crude  oil  overcharges.  See,  e.g., 
Dorchester  Gas  Corp..  14  DOE  fl  85,240 
(1986). 

Refunds  wiU  be  calculated  on  the 
basis  of  a  per  gallon  refund  amount 
derived  by  dividing  the  crude  oil 
overcharge  monies  received  in  these 
four  cases  ($2,480,856.90)  by  the  total 
U.S.  consumption  of  petroleum  products 
during  the  period  of  price  control.*  Id.  at 
88,867-68.  The  volumetric  refund  amount 
in  each  of  these  four  proceedings  is  set 
out  in  the  footnote.*  The  total  refund 
amount  is  $.0000012275  per  gallon. 
Successful  applicants  will  also  receive 
their  proportion  of  accrued  interest. 

Before  taking  the  action  we  have 
proposed  in  this  Decision,  we  intend  to 
publicize  our  proposal  and  solicit 
comments  on  it.  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Decision  should  be  filed 
with  the  OHA  within  30  days  of 
publication  in  the  Federal  Register. 

It  Is  Therefore  Ordered  That:  The 
crude  oil  refund  amount  remitted  to  the 
Department  of  Energy  by  the  following 
companies  will  be  distributed  in 
accordance  with  the  foregoing  Decision: 
Brownlie,  Wallace,  Armstrong  and 
Bander,  Inc.,  pursuant  to  a  consent  order 
finalized  on  August  28, 1984;  Cordele 
Operating  Company,  pursuant  to  a 
consent  order  finalized  on  May  31, 1984; 
H.H.  Gungoll  St  Associates,  pursuant  to 
a  Remedial  Order  issued  on  April  5, 
1984;  and  Juniper  Petroleum 
Corporation,  pursuant  to  a  July  17, 1984 
Order  of  the  United  States  District  Court 
for  the  District  of  Delaware. 
[FR  Doc.  86-25817  Filed  11-14-66;  8:45  am] 
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Special  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Implementation  of  special 
refund  procedures. 


'  It  is  estimated  that  2.020.997.335.000  gallons  of 
petroleum  product*  were  consumed  in  the  United 
Stales  during  the  period  August  1973  through 
January  1981.  Moimtain  Fuel.  14  DOE  at  88.868  n.4 
(1986). 


'  Pursuant  to  the  Settlement  Agreement,  escrow 
funds  were  established  for  refiners,  resellers, 
retailers,  agricultural  cooperatives,  airlines, 
privately  owned  utilities,  surface  transporters,  and 
rail  and  water  transporters.  Firms  which  claim 
refunds  for  crude  oil  overcharges  from  those  escrow 
funds  waive  their  rights  to  receive  funds  from 
Subpart  V  cases  based  on  alleged  crude  oil 
overcharges. 


•  Name  of  lirm 

Pnnapal 

amount 

remitted  to 

DOE 

Volumetnc 
refund 

Brownlie,  Wallace.  Armstrong  a 

Barxter.  Inc „ 

Cordele  Operating  Company 

H  H  Gungoll  S  Assocales 
Jumper  Petroleum  Corp 
. 

S468.750  00 

1,300.000  00 

143.980  00 

568.126  09 

0000002319 
0000006432 
0000000712 
0000002811 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $180,000  (plus 
accrued  interest)  obtained  from 
MAPCO,  Inc.,  Case  No.  HEF-0577.  The 
OHA  has  determined  that  the  funds  will 
be  distributed  m  acxordance  with  the 
DOE'S  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4, 1986). 
DATE  AND  ADDRESS:  Applications  for 
refund  must  be  filed  by  October  1, 1987 
and  should  be  addressed  to:  Subpart  V 
Crude  Oil  Refunds,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW.. 
Washington,  DC  29585.  All  applications 
should  be  printed  or  typed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Wieker,  Deputy  Director  or 
Irene  Bleiweiss,  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-2390 
(Wieker)  or  (202)  262-2400  (Bleiweiss). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  to  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  monies  obtained  from 
MAPCO,  Inc.  (MAPCO).  MAPCO 
remitted  monies  to  the  DOE  to  settle 
possible  pricing  violations  with  respect 
to  its  sales  of  crude  oil.  The  firm's 
payment  is  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  DOE  has  decided  that  distribution 
of  the  monies  received  from  MAPCO 
will  be  governed  by  the  DOE's 
Statement  of  Modified  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4. 1986).  That  policy  states  that 
crude  oil  overcharge  monies  will  be 
divided  among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
refined  products. 

Refunds  to  the  states  will  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products. 
Refunds  to  ehgible  purchasers  will  be 
based  on  the  number  of  gallons  of  crude 
oil  or  refined  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  must  be  filed 
by  October  1, 1987  and  should  be  sent  to 
the  address  set  fortfi  at  the  beginning  of 
this  notice.  The  information  which 
claimants  should  include  in  their 
application  is  explained  in  Section  III  of 
the  Decision  and  Order. 
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Dated:  November  7. 1986. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
November  7, 1986. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Case  MAPCO,  Inc. 
Date  of  Filing:  April  3. 1985 
Case  Number:  HEF-0577. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  CFR  Part  205,  Subpart 
V.  Such  procedures  enable  the  DOE  to 
refund  monies  to  those  injured  by 
alleged  violations  of  the  DOE  pricing 
regulations.  On  April  3, 1985,  the  ERA 
requested  that  the  OHA  formulate  such 
procedures  to  distribute  $180,000  which 
the  DOE  received  pursuant  to  a 
settlement  with  MAPCO,  Inc.  (MAPCO). 

This  Decision  establishes  the 
procedures  by  which  the  OHA  will 
distribute  the  MAPCO  setUement  fund. 
The  requirements  which  an  applicant 
must  meet  in  order  to  be  eligible  for  a 
refund  appear  in  Section  IIII  of  this 
Decision. 

I.  Background 

During  the  period  crude  oil  price 
controls,  MAPCO  was  the  operator  of 
two  crude  oil  producing  properties 
located  in  Oklahoma.'  Tlierefore, 
MAPCO  was  a  "producer"  of  domestic 
crude  oil  and  was  subject  to  the 
provisions  of  the  DOE's  Mandatory 
Petroleum  Price  Regulations.  The  ERA 
conducted  an  audit  of  MAPCO's 
activities  and  determined  that  MAPCO 
violated  the  regulations  and 
overcharged  its  customers  by  improperly 
classifying  crude  oil  as  "stripper  well" 
crude  oil.  Therefore,  on  June  24, 1981, 
the  ERA  issued  a  Proposed  Remedial 
Order  to  MAPCO  requiring  the  firm  to 
refund  its  alleged  overcharges.  MAPCO 
maintained  that  it  did  not  violate  the 
regulations,  and  contested  the  ERA's 
determination. 

The  DOE  and  MAPCO  settled  their 
dispute  on  August  1, 1984  when  they 
entered  into  a  Consent  Order.  Under  the 
terms  of  the  settlement,  MAPCO  paid 
$180,000  to  the  DOE  to  resolve  all  claims 
by  DOE  for  the  period  September  1973 
through  January  27, 1981  with  respect  to 
MAPCO's  pricing  practices  at  the 
Sarasota  1-B  #6  and  Yarhola  properties. 


'  These  properties  were  known  as  the  Sarasota  1- 
B  *i  property  and  the  Yarhola  property. 


MAPCO's  payment  is  being  held  in  an 
interest-bearing  escrow  account  pending 
distribution. 

On  September  19. 1986  the  OHA 
issued  a  Proposed  Decision  and  Order 
(PD&O)  proposing  to  distribute  the 
MAPCO  monies  in  accordance  with  the 
DOEs  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil 
Cases.  See  51  FR  27899  (August  4, 1986) 
hereinafter  "the  DOE  Policy").  Under  the 
DOE  Policy,  crude  oil  overcharge  monies 
are  to  be  divided  among  the  States,  the 
federal  government,  and  eligible 
purchasers  of  crude  oil  and  refined 
petroleum  products.  The  OHA  proposed 
to  reserve  20  percent  of  the  MAPCO 
monies  for  direct  restitution  to  injured 
purchasers  of  refined  petroleum 
products.  Eligible  claimants  would 
receive  a  refund  based  on  a  per  gallon 
refund  amount.  To  calculate  the  per 
gallon  refund  amount,  we  proposed  to 
take  the  crude  oil  overcharge  monies 
received  and  divide  by  the  total  U.S. 
Consumption  of  Petroleum  Products 
during  the  period  of  crude  oil  price 
control.  The  OHA  published  the  PD&O 
in  the  Federal  Register  and  solicited 
comments  to  the  proposed  distribution 
procedures.  51  FR  35283  (October  2, 
1986). 

II.  Comments  to  the  Proposed  Decision 

Philip  Kalodner,  Esq.  filed  in  the 
MAPCO  proceeding  as  counsel  for 
potential  claimants.  Basically,  Mr. 
Kalodner  supports  the  procedures  which 
we  proposed  in  the  MAPCO  PD&O.  For 
example.  Mr.  Kalodner  states  that  the 
formula  the  OHA  proposed  to  use  to 
determine  a  per  gallon  refund  amount  is 
acceptable  to  him.  Mr.  Kalodner  agrees 
with  the  OHA's  proposal  to  hold  a  20 
percent  reserve  to  make  direct 
restitution.  He  also  supports  the  OHA's 
proposal  to  model  MAPCO  refund 
procedures  on  procedures  established  in 
refined  products  cases. 

Mr.  Kalodner's  comments  also  make 
suggestions  about  our  review  of 
applications  for  refund.  First,  Mr. 
Kalodner  suggests  that  end-users  of 
petroleum  products  who  apply  for 
MAPCO  crude  oil  monies  should  be 
presumed  injured.  We  agree.  In  recent 
decisions  we  stated  that  end-users  of 
petroleum  products  whose  businesses 
are  not  related  to  the  petroleum  industry 
need  not  prove  injury  to  receive  a  refund 
based  on  crude  oil  overcharges.  E.g. 
Greater  Richmond  Transit  Co.,  15  DOE 
I  85.028  at  88,050  (1986)  [Greater 
Richmond).  Our  reasoning  for 
establishing  this  presumption  of  injury 
appears  in  those  decisions. 

Mr.  Kalodner  also  comments  on  the 
possibility  that  the  OHA  may  set  a 
minimum  claim  amount  in  crude  oil 


refund  cases.  If  the  OHA  were  to  do  so, 
he  suggersts  that  the  OHA  recognize  a 
claimant's  possible  recovery  in  all  crude 
oil  cases.  The  OHA  understands  that  the 
recovery  of  any  one  firm  would  be  quite 
small  from  a  fund  the  size  of  the 
MAPCO  settlement.  However,  the  firm's 
recovery  from  the  MAPCO  fund  and 
additional  crude  oil  overcharge  funds 
may  be  significant.  The  OHA  has 
addressed  this  situation  in  its 
consideration  of  recent  refund 
applications.  E.g.  Fort  Wayne  Public 
Transportation  Corp.,  15  DOE  f  85.039 
(1986).  In  such  cases  the  OHA 
considered  applicants  for  refunds 
smaller  than  the  $15  minimum  the  OHA 
often  sets  in  products  cases.  The  OH.A 
approved  the  claimants'  purchiisp 
volumes  but  will  not  issue  a  refund 
check  to  the  claimants  until  they  are 
approved  for  additional  refunds  based 
on  crude  oil  overcharges. 

Finally.  Mr.  Kalodner  suggests  that 
once  a  claimant's  purchase  volumes  are 
approved,  its  application  should  be 
deemed  a  continuing  claim  against  all 
crude  oil  funds,  without  a  requirement 
that  the  claimant  file  additonal 
information.  At  this  early  stage  of  our 
consideration  of  crude  oil  refund 
applications  pursuant  to  Subpart  V,  we 
cannot  accept  Mr.  Kalodner's 
suggestion.  We  do  not  yet  know  whether 
additional  information  may  be 
necessary  in  order  to  consider  a 
claimant  for  a  particular  fund.  However, 
until  we  know  whether  additional 
information  is  necessary,  we  will  notify 
claimants  whose  volumes  are  approved 
of  any  additional  information  needed  in 
order  to  be  considered  for  additional 
refunds. 

III.  Refund  Procedures 

After  considering  the  comments 
received,  we  conclude  that  the  monies 
received  from  MAPCO  should  be 
distributed  in  accordance  with  the  DOE 
Policy. 

A.  Refunds  to  Eligible  Purchasers.  The 
DOE  Policy  provides  that  claimants  who 
allege  injury  as  a  result  of  crude  oil 
overcharges  may  file  claims.  The  OHA 
will  reserve  20  percent  of  the  MAPCO 
settlement  fund  for  direct  restitution  to 
such  claimants  who  prove  injury  or  who 
are  presumed  injured.  The  funds  in  this 
reserve  will  be  distributed  in 
accordance  with  the  existing  DOE 
refund  regulations  codified  at  10  CFR 
Part  205,  Subpart  V.  Claimants  who 
purchased  refined  petroleum  products 
will  receive  a  refund  on  the  basis  of  a 
per  gallon  refund  amount.  This  figure 
will  be  derived  by  taking  the  crude  oil 
overcharge  monies  received  and 
dividing  by  the  total  U.S.  Consumption 
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of  Petroleum  Products  during  the  period 
of  price  control.  Id.  Using  this  method, 
the  refund  amount  in  this  case  is 
$J)00000089  per  gallon.^ 

In  order  to  receive  a  refund  from  the 
MAPCO  settlement  fund,  a  petroleum 
purchaser  must  file  an  application  for 
refund.  The  application,  which  may  be 
in  the  form  of  a  letter,  should  contain: 

(1)  A  heading  at  the  top  stating 
"Application  for  Refund"; 

(2)  A  short  description  of  the 
applicant's  business  and  use  of 
petroleum  products.  If  the  apphcant's 
business  operated  under  more  than  one 
name  the  applicant  should  list  these 
names; 

(3)  A  statement  identifying  the 
petroleum  products  which  the  applicant 
purchased  during  the  period  of  crude  oil 
price  controls  (August  19, 1973  through 
January  27, 1961),  the  number  of  gallons 
of  each  product  purchased,  and  ^e  total 
number  of  gallons  on  which  the 
applicant  bases  its  claim; 

(4)  A  description  of  the  method  by 
which  the  applicant  determined  its 
purchase  volumes.  If  the  applicant  used 
estimates  it  should  describe  its  method 
of  estimation; 

(5)  A  statement  that  neither  the 
applicant,  its  parents,  subsidiaries, 
affiliates,  successors  nor  assigns  has 
waived  any  right  it  may  have  to  receive 
a  refund  in  this  case;  ^ 

(6]  If  the  applicant  is  not  an  end-user 
whose  business  is  unrelated  to  the 
petroleum  industry,  a  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges  (i.e.,  that  they  did  not  pass 
the  overcharges  on  to  their  own 
customers).  The  standards  for  showing 
injury  which  the  OHA  has  developed  in 
analyzing  and  deciding  non-crude  oil 
claims  will  also  apply  to  claims  based 
on  crude  oil  overcharges.  See,  e.g., 
Dorcester  Gas  Corp.,  14  DOE  1185,240 
(1986).  End-users  of  petroleum  products 
whose  businesses  and  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
be  injured.  Greater  Richmond,  15  DOE 
at  88,050. 


^  We  derived  this  figure  by  dividing  the  monjes 
received  from  MAPCO  ($180,000)  by  an  estimate  of 
the  number  of  gallons  of  petroleum  products 
consumed  in  the  United  Slates  daring  the  period 
August  1973  through  January  1981 
(2.020.997.335.000).  Cf.  "Petroleum  Consumption  for 
OECD  Contries."  Monthly  Energy  Review.  Energy 
Information  Administration.  April  1986.  page  109. 
Successful  applicants  will  also  receive  their 
proportion  of  interest  accrued. 

'  Pursuant  to  the  Settlement  Agreement  in  In  Re 
Deportment  of  Energy  Stripper  Well  Litigation, 
MD.L.  378  (D.  Kan.)  escrow  funds  were  established 
for  refiners,  resellers,  retailers,  agricultural  coop- 
eratives, au-lines.  surface  transporters,  and  rail  and 
water  transporters.  Firms  which  claim  refunds  for 
crude  oil  overcharges  from  those  escrow  funds 
waive  their  rights  to  receive  refunds  from  Subpairl  V 
cases  based  on  alleged  crude  oil  overcharges. 


B.  Refunds  to  the  State  and  Federal 
Governments.  Ih  accordance  with  the 
DOE  Policy,  the  80  percent  of  the 
MAPCO  settlement  fund  not  reserved 
for  direct  restitntion,  as  well  as  any 
portion  of  the  20  percent  reserve  which 
is  not  distributed,  will  be  divided 
between  the  states  and  the  federal 
government  for  indirect  restifutionary 
purposes.  Half  of  these  funds  will  go  to 
the  states,  in  proportion  to  each  state's 
consumption  of  petroleum  products,  and 
the  other  half  will  go  to  the  federal 
government,*  See  "Calculation  of  Ratios 
For  Distribution  to  States  and 
Territories,"  Final  Settlement 
Agreement,  Exhibit  H,  In  Re  Department 
of  Energy  Stripper  Well  Exemption 
Litigation.  M.D.L.  378,  (D.  Kan.  1986) 
[reprinted at  6  Fed.  Energy  Guidelines, 
1  90.509  at  90,687), 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  MAPCO,  Inc.  pursuant  to  a 
Consent  Order  signed  on  August  1. 1986 
may  now  be  filed.  Twenty  percent  of  the 
funds,  plus  interest,  shall  be  reserved  for 
satisfying  such  claims.  The  dollar 
amount  of  this  reserve  shall  be 
$39,653.90  plus  interest  from  November 
1, 1986  through  the  date  of 
disbursement.* 

(2)  All  applications  must  be  filed  no 
later  than  October  1, 1987. 

(3)  The  remaining  80  percent  of  funds 
($158,615.60)  plus  interest  from 
November  1, 1936  through  the  date  of 
disbursement  shall  be  distributed  to 
state  and  the  federal  governments  in  the 
manner  set  out  in  paragraphs  (4)  and  (5) 
below. 

(4)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller, 
Department  of  Energy,  shall  transfer 
$39,653,90  plus  interest  from  November 
1, 1986  through  the  date  of  disbursement 
into  a  subaccount  denominated  the 
"Crude  Tracking-State"  subaccount,  No. 
99gDOE003WO. 


*  In  this  case  the  actual  distribution  will  reflect  a 
ratio  of  25  percent  to  the  state  governments  and  75 
percent  to  the  federal  government.  Under  the  terms 
of  the  Stripper  Well  Settlement  Agreement,  the 
states  received  an  advance  of  $200  million  from 
funds  which  would  otherwise  have  been  disbursed 
to  the  DOE.  In  order  to  reimburse  the  DOF  for  this 
advance,  the  Settlement  Agreement  provides  that 
for  amounts  which  the  OHA  transfiers  to  the  state 
and  federal  governments  in  excess  of  $100  million, 
the  DOE  shall  receive  75  percent  and  the  states 
shall  receive  25  percent.  Settlement  Agreement. 
Paragraph  II.B.3.c.ii.  This  arrangement  shall 
continue  until  the  OHA  has  distributed  $400  million 
under  the  75/25  arranjement. 

'  On  October  31, 19B6  the  monies  in  the  MAPCO 
settlement  fund,  including  interest  accrued  through 
that  date,  totaled  $198,269.50. 


(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $116,961.70 
plus  interest  from  IVfovember  1, 1986 
through  the  date  of  disbursement  into  a 
subaccount  denominated  the  "Crude 
Tracking-Federal"  subaccount,  No. 
999DOE002WO. 

(6)  This  is  a  final  order  of  the 
Department  of  Energy. 

Dated:  November  7, 1986. 
George  B.  Breznay,      j 
Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  86-25818  Filed  11-14-86;  8:45  am] 

BIU.tNG  COOE  6450^1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-FRC-3113-2] 

Advisory  Committee  Negotiating  the 
Hazardous  Waste  iajectlon 
Restrictions  RulemalOng:  Open 
Meeting 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  we  are  giving  notice  of  an 
open,  two-day  meeting  of  the  Advisory 
Committee  negotiating  hazardous  waste 
injection  restrictions. 

The  meeting  will  be  held  on  Tuesday 
and  Wednesday,  December  2  and  3, 
1986,  at  The  Conservation  Foundation, 
1255  23rd  Street.  NW.  First  Floor 
Library,  Washingtoa  DC.  On  Tuesday, 
the  meeting  will  start  at  aSD  a.m.  and 
will  run  until  5:00  p.m.  On  Wednesday, 
the  meeting  will  start  at  9:30  a.m.  and 
will  run  until  4:00  p.m.  The  purpose  of 
the  meeting  is  to  continue  examining 
regulatory  options  and  working  on  the 
substantive  issues  which  the  Committee 
has  identified  for  resolution. 

If  interested  in  receiving  more 
information,  please  contact  Kathy  Tyson 
at  (202)  382-5352. 

Dated:  November  7, 1986. 
lohn  M.  Campbell,  Jr.,  1 

A  cting  Assistant  Administrator  for  Policy, 

Planning  and  Evaluation. 

[FR  Doc,  86-25836  Filed  11-14-86;  8:45  am) 

BILLING  CODE  SS80-50-M 


tSABFRL-31 12-91 


Science  Advisory  Board;  Integrated 
Environmental  Management 
Subcommittee;  Open  Meeting 

Under  Pub,  L.  92-463,  notice  is  hereby 
given  of  a  two  day  meetrng  of  the 
Integrated  Environmental  Management 
Subcommittee  of  the  Science  Advisory 
Board.  The  meeting  will  be  held  on 
December  4-5, 1986  at  the  U.S. 
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Environmental  Protection  Agency.  North 
Conference  Center,  Room  #3. 401  M 
Street  SW..  Washington.  DC  20460.  The 
meeting  will  begin  at  9.00  a.m.  each  day 
and  will  adjourn  at  approximately  3:00 
p.m.  on  December  5. 

The  major  purpose  of  the  meeting  is  to 
provide  the  Subcommittee  with  the 
opportunity  to  further  discuss  the 
Baltimore  and  Santa  Clara  Valley 
integrated  environmental  management 
studies  and  to  enable  the  Subcommittee 
to  draft  sections  of  its  final  report. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  about  the  meeting 
should  notify  Dr.  Terry  F.  Yosie, 
Director,  Science  Advisory  Board  or 
Mrs.  Joanna  Foellmer  located  401  M 
Street  SW..  Washington,  DC  or  call  (202) 
382-4126  by  close  of  business  November 
28, 1986. 

Dated:  November  7, 1986. 
Terry  F.  Yosie, 

Director,  Science  Advisory  Board. 

[FR  Doc.  8&-25846  Filed  ll-14-«a:  8:45  am] 

ULUNG  CODE  6S60-S0-II 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
[FEMA-779-0R] 

Missouri;  Amendment  to  Notice  of  a 
Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Missouri  (FEMA-779-DR),  dated 

October  14, 1986,  and  related 

determinations. 

DATED:  November  6, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson,  Disaster 

Assistance  Programs,  Federal 

Emergency  Management  Agency, 

Washington,  DC.  20472,  (202)  646-3616. 

Notice: 

The  notice  of  a  major  disaster  for  the 
State  of  Missouri,  dated  October  14, 
1986,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  14, 1986: 

The  Counties  of  Bates,  Benton,  Cass, 
Clark,  Henry,  Johnson,  Lewis,  Miller, 
Morgan.  Pettis,  Ralls,  St.  Clair,  Scotland, 
Shelby,  Vernon,  and  Warren  for  Public 
Assistance. 

The  City  of  Cedar  City  and  the  Town 
of  Mokane  for  Public  Assistance. 


The  City  of  Hermann  and  Roark 
Township  in  Gasconade  County  for 
Public  Assistance. 

Loutre  Township  in  Montgomery 
County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 
Dave  McLoughlin, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  86-25919  Filed  11-14-86:  8:45  am) 

MUJNG  COOC  ms-U-M 


FEDERAL  MARITIME  COMMISSION 
Agreement  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-010051-011. 

Title:  Mediterranean  Force  Majeure 
Agreement. 

Parties: 

Compania  Trasatlantica  Espanola 

Costa  Container  Line 

Farrell  Lines,  Inc. 

Italia  Di  Navigazione,  S.p.A. 

Jugolinija 

Lykes  Bros.  Steamship  Co..  Inc. 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Co.,  Inc. 

Synopsis:  The  proposed  amendment 
would  delete  Med-America  Express 
Service  as  a  party  to  the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  12, 1986. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  86-25834  Filed  11-14-86;  8:45  am) 

MLUNQ  CODE  (730-01-M 


(Forsign  Trad*  Circular  Ltttar  No.  86-1] 

Conferences  and  Rate  Agreements 
Among  Common  Carriers  t>y  Water  In 
the  OuttKMind  U^.  Foreign  Commerce; 
Regarding  Compensation  of  Ocean 
Freigtit  Forwarders 

November  6. 1986. 

On  October  22, 1986,  the  Tax  Reform 
Act  of  1986  was  signed  into  law  by  the 
President.  Section  1888(8)  of  this  Act 
makes  several  significant  changes  to  the 
method  by  which  conferences  or  groups 
of  two  or  more  ocean  common  carriers 
may  compensate  ocean  freight 
forwarders.  Conferences  must  now 
provide  their  members  with  a  right  of 
independent  action  on  compensation 
paid  an  ocean  freight  forwarder  who  is 
also  a  customs  broker,  and  may  not  limit 
compensation  paid  to  an  ocean  freight 
forwarder  who  is  also  a  customs  broker 
to  less  than  1.25  percent  of  the  "the 
aggregate  of  all  rates  and  charges 
applicable  under  the  tariff  assessed 
against  the  cargo." 

It  is  our  interpretation  that  this 
particular  provision  of  the  Tax  Reform 
Act  became  effective  upon  signing. 
Conference  agreements  and  tariffs 
should,  therefore,  be  brought  into 
compliance  with  these  requirements 
forthwith.  In  the  meantime,  it  is  our 
opinion  that  the  statute  takes 
precedence  over  any  agreement 
provisions  which  may  be  to  the 
contrary. 

Any  necessary  tariff  amendment  filed 
with  the  Commission  should  be  sent  to 
the  attention  of  Ms.  Mamie  Black. 
John  E.  Cograve. 
Managing  Director 
[FR  Doc.  86-25833  Filed  11-14-86;  8:45  am] 

BILUNG  COOC  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority;  Family 
Support  Administration 

Pursuant  to  my  authority  under 
Reorganization  Plan  No.  1  of  1953, 1 
hereby  delegate  to  the  Administrator  of 
the  Family  Support  Administration  as 
published  at  51  FR  11641,  April  4, 1986, 
all  authorities  that  were  previously 
delegated  to:  The  Commissioner  of 
Social  Security  pertaining  to  the  Office 
of  Family  Assistance  and  the  Office  of 
Refugee  Resettlement;  the  Assistant 
Secretary  for  Human  Development 
Services  pertaining  to  the  Work 
Incentive  Program;  and  to  the  Director, 
Office  of  Community  Services. 
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The  Office  of  Child  Sappert 

Enforcement  is  a  separate 
organizational  unit  and  the 
Administrator  of  the  Family  Support 
Administration  serves  as  its  Director, 
therefore  all  delegations  from  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  to  the  Director, 
Office  of  Child  Support  Enforcement 
shall  remain  in  effect. 

As  a  result  of  statutory  amendments 
for  the  Aid  to  Famihes  with  Dependent 
Children.  Adult  Assistance,  and  U.S. 
Repatriation  Programs,  the  authorities 
contained  in  Sections  I-XI,  XIII,  XIV, 
XXII,  and  XXni  published  in  the  Federal 
Register  on  August  1, 1978.  43  33823-27, 
are  replaced  by  the  following  revised 
authorities; 

A.  Aid  to  Families  with  Dependent 
Children  (AFDC)  Adull  Assistance  (AA) 
and  U.S.  Repatriation  Programs 

These  revised  authorities  for  the 
programs  of  AFDC,  AA,  and  assistance 
to  certain  U.S.  citizens  returned  from 
foreign  countries  (U.S.  Repatriation 
Program)  replace  the  authorities 
contained  in  Sections  1-XI,  XIII,  XIV, 
XXII.  and  XXIII  published  in  the  Federal 
Register  on  August  1. 1978,  (Vol.  43,  No. 
148  Doc.  78-21231). 

1.  Authority  to  apporve/disapprove 
State  plans  and  State  plan  amendments 
for  the  AFDC  program  (title  FV-A  of  the 
Social  Security  Act,  as  amended  (the 
Act)),  and  (he  AA  programs  (Titles  I,  X, 
XIV,  and  XVI  of  the  Act),  under  sections 
2,  402, 1002, 1402,  and,  1602  of  the  Act. 

2.  Authority  to  approve/disapprove 
expenditures  for  repair  to  homes  of 
AFDC/AA  recipients,  under  section 
ingof  the  Act. 

3.  Authority  to  approve/disapprove 
AFDC/AA  grant  awards  to  States, 
estimate  quarteriy  AFDC/AA  amounts 
payable  to  States,  determine  proper 
reimbursement  to  States  for  AFDC/AA 
administrative  expenses,  and  allow/ 
disallow  P^ederal  financial  participation 
in  State  AFDC/AA  expenditures,  under 
sections  3.4,  403,  404,  1003,  1004, 1403, 
1404, 1603.  and  1604  of  the  Act. 

4.  Authority  to  waive  compliance  with 
State  plan  requirements,  for  the  period 
necessary,  to  enable  States  to  carry  out 
AFDC/AA  experimental,  pilot,  and 
demonstration  projects  under  section 
1115  of  the  Act. 

5.  Authority,  under  section  1102  of  the 
Act,  to  make  determinations  on  State 
appeals  concerning  audit  questions  or 
recommendations  by  the  Department  of 
Health  and  Human  Services  (HHS) 
Audit  Agency  which  involve  States 
AFDC/AA  practices  reviewed  under 
titles  I,  rV-A,  X,  XIV,  and  XVI  of  the 
Act. 


6.  Authority  to  develop  plans,  make 
arrangements,  approve/disapprove 
payments,  determine  and  request 
repayment  aa  appropriate,  and  perform 
all  other  administrative  functions, 
except  promulgation  of  regulations, 
necessary  to  effectuate  the  program  of 
temporary  assistance  to  certain  U.S. 
citizens  and  their  dependents 
repatriated  from  foreign  countries,  under 
section  1113  of  the  Act. 

7.  Authority  to  approve/disapprove 
AFDC/AA  cooperative  research  and 
demonstration  projects  under  section 
1110  of  the  Act,  and  AFDC/AA 
experimental,  pilot,  and  demonstration 
projects  unde?  section  1115  of  the  Act. 

8.  Authority  to  approve/disapprove 
applications  from  States  for  Federal 
financial  participation  in  the  design  of, 
and  acquisition  of  equipment  for, 
AFDC/AA  automated  data  processing 
information  systems,  under  sections 
402(e),  403(a)  (3)  (b),  and  1102  of  the  Act. 

9.  Authority  to  develop  plans,  make 
arrangements,  approve/disapprove 
payments,  determine  and  request 
repayment,  as  appropriate,  and  perform 
all  other  administrative  functions, 
except  promulgation  of  regulations, 
necessary  to  effectuate  the  program  of 
hospitalization  and  other  care, 
treatment,  and  assistance  for  certain 
U.S.  nationals  repatriated  from  foreign 
countries  because  of  mental  illness  or 
insanity,  under  Pub.  L.  8&-571. 

10.  Authority  to  approve/disapprove 
alternate  AFDC/AA  quality  control  case 
review  workload  completion  plans  from 
States,  under  45  Code  of  Federal 
Regulations  (GFR)  205.40,  and  authority 
to  request  other  data  and  reports  from 
States  on  AFDC/AA  quality  control 
systems,  under  45  CFR  205.40. 

11.  Authority  to  waive  State  plan 
requirements  that  certain  categories  of 
AFDC  recipients  must  report  to  States 
on  a  monthly  basis,  under  45  CFR  233.36. 

12.  Authority,  under  45  CFR  233.38,  to 
waive  monthly  reporting  and  budgeting 
requirements  so  that  State  AFDC 
reporting  is  compatible  with  the  monthly 
and  budget  reporting  is  compatible  with 
the  monthly  and  budget  reporting 
requirements  of  section  402  of  the  Act 
and  the  Food  Stamp  Act  of  1977. 

13.  Authority  to  establish  a  States 
AFDC/AA  error  rate  on  the  best 
available  data,  where  the  State  has 
failed  to  cooperate  in  providing 
appropriate  information  upon  which  an 
error  rate  can  be  based,  and  authority  to 
assess  the  States  for  costs  incurred  in 
establishing  such  error  rate,  under 
section  3(a),  408  (a)(l)(3),  1003(a),  and 
1603(a)  of  the  Act. 

14.  Authority,  under  section  1116  (a) 
and  (b)  of  the  Act,  to  hold  hearings  and 
make  decisions  on  State  requests  for 


reconsideration  of  disapproved  State 
AFDC/AA  plans  or  plan  amendments, 
under  Titles  L IV-A.  X.  XIV,  and  XVI  of 
the  act. 


Conditions 

(a)  Authorities  1-13  may  be 
redelegated  by  the  Adminiatrator  of  the 
Family  Support  Administration  as  he 
may  deem  appropriate,  but  authority  14 
may  not  be  further  redelegated. 

(b)  Where  all  or  any  part  of  an 
experimental,  pilot,  research  or 
demonstration  project  is  wholly 
financed  with  Federal  funds  made 
available  under  section  1110  or  1115  of 
the  Act,  without  any  State,  local  or 
other  non-Federal  financial 
participation,  that  project  must  be 
approved  by  the  Secretary  of  Health  and 
Human  Services. 

(c)  The  Administrator  of  the  Family 
Support  Administration  retains  final 
authority  to  allow/disallow  Federal 
financial  participation  in  State 
expenditures  questioned  by  the  General 
Accounting  Office,  the  HHS  Audit 
Agency,  or  Family  Support 
Administration  officials. 

B.  Low  Income  Home  Energy  Assistance 
Program 

Authorities  under  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35)  concerning  the  Low-Income  Home 
Energy  Assistance  Program  authorized 
by  sections  2601-2610  of  the  Act.  These 
authorities  include:  reviewing  and 
approving  plans  submitted  by  States, 
territories  and  Indian  tribal 
organizations;  approving  and  issuing 
grants  under  approved  plans,  monitoring 
and  gathering  data  on  program 
operations;  and  performing  other  related 
administrative  and  operational 
functions  in  support  of  the  above 
program. 

Conditions 

(a)  This  delegation  excludes  the 
authority  to  take  final  action  to  withhold 
funds  from  States  and  to  act  under  the 
non-discrimination  provisions  of  the 
Act. 

(bj  The  Administrator  of  the  Family 
Support  Administration  may  redelegate 
these  authorities  to  an  official  who 
reports  directly  to  bim  and  that  official 
may  redelegate  no  further  than  to  an 
official  who  reports  directly  to  him. 

C.  Work  Incentive  Demonstration 
Program 

Authorities  under  section  445.  title  IV, 
Pari  C,  of  the  Social  Security  Act,  as 
amended,  for  the  Work  Incentive 
Demonstration  Programs: 
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1.  Authority  to  approve  or  diupprove 
applicaticms  and  plans  submitted  by 
States  for  participation  in  Work 
InceatiTe  Deinomtratian  Pragramt 
under  section  445. 

2.  Authority  to  review  expenditares 
and  make  grant  awards  to  the  States  for 
Work  Incentive  Demonstration 
Programs. 

3.  Authority  to  perform  administratiTe 
functions  relating  to  the  implementation 
of  Woric  Incentive  Demonstration 
Programs,  including  aadiwity  to  compile 
and  pubbsfa  statistical  data  and  to 
monitor,  evaluate  and  report  on  pro^^m 
performance. 

Conditions 

(a)  The  Administrator  of  the  Family 
Support  Administration  may  ledelegate 
these  authorities  as  he  may  deem 
appropriate. 

D.  Authority  to  make  determinations 
on  request  for  waivers  of  disallowances 
based  on  the  AFDC  quality  control 
systems  pursuant  to  the  1979  Michel 
AmendiBeota.  aectkm  201  of  tte  Labor- 
HEW  AppropriatJQo  Bill  for  Fiscal  Year 
1980  (H.R.  4389)  as  rafetcDced  ia  the 
Contiauing  Resolutioa  Cor  Fiscal  Year 
1980  (section  101(g)  of  Pub.  L  96-123). 

Authorities  contained  in  section  156  of 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1962  (IHib.  L  07-248)  amending 
the  Social  Security  Act  Innitiiig  Federal 
financial  participatkm  in  eironeoua 
expenditures. 

Conditions 

(a)  The  Administrator  of  the  Fanily 
SuppOTt  Admiaisinitian  may  not 
redetagete  these  authorities. 

E.  Authority  to  administer  the 
provisions  of  section  40Z(a)(19)(G)  of  the 
Social  Security  Act  {42  USJC. 
(aKl9)(G]).  pertainiAg  to  grante  to  States 
and  related  services  in  support  of  the 
Work  Incentive  Program. 

F.  Authorities  under  &e  Omnibus 
Budget  Reamdliatian  Act  of  1861  to 
administer  tbe  provisions  of  sections 
872-683  of  the  Act  pertaining  to  the 
block  grant,  bansition  grant  and 
discretionaiy  grant  programs  and  the 
audiorities  vested  in  the  Director  of  the 
Office  of  Management  and  Budget 
(0MB)  by  section  682(e)  of  the  Act  and 
delegated  to  the  Secretary  of  HHS  by 
the  Director,  OMB  by  letter  of 
September  5. 1981.  These  latter 
authorities  relate  to  taking 
administrative  actions  necessaiy  to 
close  out  programmatic  activities  of  the 
Community  Services  Administration. 

G.  Authorities  for  die  Cuban  and 
Haitian  Entrants  Program  under 
Executive  Order  Number  12341,  January 
21. 1982,  sections  501  (aj  and  (b)  of  the 
Refugee  Education  Assistance  Act 


H.  Authority  laoder  section  6  U.S.C 
1522(e)(7)(A)  to  develop  and  iaipleiBent 
alternative  projects  for  reftigees  wlio 
have  been  in  the  United  States  less  than 
thirty-six  months,  under  wliich  refugees 
are  provided  interim  support  medical 
services,  support  services,  and  case 
management,  as  needed,  in  a  manner 
that  encourages  self-sufficiency,  reduces 
welfare  dependency,  and  fosters  greater 
coordination  among  the  resetdement 
agencies  and  service  providers. 

These  delegations  do  not  include  the 
authority  to  issue  regulations  or  make 
reports  to  the  Congress.  TTiis  delegation 
is  effective  upon  date  of  signature.  In 
addition,  I  hereby  affirm  and  ratify  any 
actions  taken  by  the  Administrator  of 
the  Family  Sapport  Administration  or 
other  FSA  officiaU  with  the 
Administratar's  ai^nvval  which,  in 
effect  involved  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
this  delegation. 

Dated:  October  2S,  1986. 
OtisR.  Bowsn, 

Secretary. 

(FR  Doc.  8&-25877  Piled  11-14-86:  M&  am] 
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FMd  and  Onig  Adminictration 

Advisory  CommittMs:  Notice  of 
Meetings 

agency:  Food  and  Dmg  Administration. 
AcnoK  Notice. 


iHiis  notice  announces 
farthoomiiig  meetings  of  pabtic  advisory 
committees  of  the  Food  md  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings 

The  following  advisory  committee 
meetings  are  announced: 

Anesthetic  and  liCs  Support  Drags 
Advisory  Committee 

Date,  time,  aad  place.  December  1  and 
2,  S-.30  ajn.,  Wilstm  Hall,  Bldg.  ^ 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  1,  8:30 
a.m.  to  9:30  a.m.,  lailess  public 
participation  does  not  last  that  long: 
open  committee  discussion,  9:30  a.m.  to 
4  p.m.;  open  committee  discussion, 
December  2, 8:30  ajn.  to  1:30  p.m.;  Isaac 
F.  Roubein,  Center  for  Drugs  and 
Biologies  (HFN-32),  Food  and  Drug 


Administi  aliea.  5606  Fisiwrs  i . 

Rockville.  kfi)  28657. 301-443-4805. 

Gamml  fmmetiam  mftbe  cauunittoe. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  tiie  field  of  anesthesiology  and 
sui<gery. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  presrat 
data,  iniMuatiaB.  or  views,  orally  or  in 
wmting,  on  issties  pending  before  the 
committee  ahoold  commnnicate  with  the 
contact  person. 

Open  committee  discussion.  On 
December  1,  the  Committee  will  discuss: 
(1)  Versed  (Midazolam)  adverse 
experience;  (2)  spinal  narcotics  of  longer 
duration:  (3)  identification  of 
pharmacological  needs  to  improve  the 
practice  of  anesthesia;  potential 
interaction  of  anesthetics  with 
cardiovascidar  drugs:  (4)  guidelines  for 
clinical  investigation  of  local  anethetics; 
and  (5)  imlabeled  use  of  drugs  in 
pediatric  anethesia.  On  December  2,  the 
committee  will  discuss:  (1)  Acquired 
Immune  Deficiency  Syndrome  (AIDS) 
and  its  impact  on  anesthesia;  (2) 
efficacy  of  epidural  steroids  in  treatment 
of  low  badt  pain;  (3)  approaches  to  alter 
gastric  fluid  pH  and} or  volume  before 
induction  of  anesthesia;  and  (4)  use  of  93 
percent  oxygen. 

Arthritis  Advisory  Connnittee 

Date.  time,  and  place.  December  1  and 
Z  8:30  a.m..  Conference  RotNns  D  and  E, 
Parklawn  Bldg,  5600  Fishers  Une, 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  1, 8:30 
a.m.  to  9:40  ajn.,  unless  public 
participution  does  not  last  that  long; 
open  committee  discussion,  9:40  a.m.  to 
5  p.m.;  open  committee  discussion, 
December  2, 8:30  ajn.  to  4:30  p-nu;  David 
F.  Hersey,  Center  for  Dn^  and 
Biologies  (HFN-^),  Food  and  Drug 
Adffl^iistration.  5600  Fishers  Lane. 
Rockville.  M}  20857,  301-443-4695. 

Geaeral  fuactiou  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  arthritis  and  related  diseases. 

Agenda — Open  public  bearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  The 
ooBiButtee  will  discuss:  (1) 
Agranulocytosis  and  aplastic  anemia 
associated  with  nonsteroidal  anti- 
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flammatory  drug  (NSAIDJ  therapy.  (2) 
flank  pain  from  NSAID's.  and  (3) 
gastrointestinal  adverse  drug  reactions 
associated  with  NSAID  therapy. 

Gastrointestinal  Advisory  Committee 

Date.  time,  and  place.  December  8  and 
9.  Lister  Hill  Auditorium,  National 
Library  of  Medicine.  Bldg.  38A.  National 
Institutes  of  Health,  8600  Rockville  Pike. 
Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  December  8,  9  a.m. 
to  10  a.m.,  unless  public  participation 
does  not  last  that  long:  open  committee 
discussion.  December  8. 10  a.m.  to  5 
p.m.;  open  committee  discussion, 
December  9,  9  a.m.  to  12  m.;  Joan  C. 
Standaert,  Center  for  Drugs  and 
Biologies  (HFN-llO).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4730. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  treatment  of  gastrointestinal 
disorders  and  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  19-487,  Loperamide 
for  over-the-counter  use  for  diarrhea 
and  associated  cramps,  McNeil 
Consumer  Products  Co.,  (2)  NDA  19-357, 
Elhanolamine  oleate  (Ethamolin) 
intravenous  injection  for  treatment  of 
bleeding  esophageal  varices;  and  (3) 
NDA  19-€18,  5-Amino-Salicylic  Acid, 
Mesalamine  (Rowasa),  a  rectal 
suspension  for  ulcerative  colitis. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4}  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long,  it  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 


public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  the  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Room 
4-62),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  issued  under  sections 
10(a]  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Plib.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  1)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November?,  1986. 
Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[PR  Doc.  86-25816  F5led  11-14-86;  8:45  am| 

BILLING  CODE  41SO-01-M 


(Docket  No.  86P-0404] 

Canned  Pacific  Salmon  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 


AQENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Kelley-Clarke,  Inc.,  to  market  test 
canned  skinless  and  boneless  chunk 
salmon  packed  in  water.  The  purpose  of 
the  temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  food. 

DATE:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  February  17, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nannie  H.  Rainey,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-210), 
Food  and  Drug  Administration.  200  C 
Street,  SW..  Washington,  DC  20204,  202- 
485-0101.  1 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Kelley-Clarke.  Inc.. 
Seattle,  WA  98124. 

The  permit  covers  limited  interstate 
marketing  tests  of  canned  skinless  and 
boneless  chunk  salmon  packed  in  water. 
The  test  product  deviates  from  the 
standard  of  identity  for  canned  Pacific 
salmon  (21  CFR  161.170)  in  three  ways; 
(1)  The  form  of  pack  is  chunk,  i.e.,  not 
less  than  50  percent  of  the  fill  weight  of 
the  salmon  is  retained  on  a  Vi-inch  mesh 
screen;  (2)  the  skin  and  backbone,  i.e., 
vertebrae  and  associated  bones  (neural 
spines  and  ventral  ribs),  are  removed; 
and  (3)  water,  in  an  amount  not  to 
exceed  10  percent  of  the  water  capacity 
of  the  can,  will  be  used  as  packing 
medium  and  to  aid  in  dispersion  of  salt. 
The  test  product  meets  all  requirements 
of  21  CFR  161.170  with  the  exception  of 
these  deviations.  The  permit  provides 
for  the  temporary  maiketing  of  15,000 
cases  of  test  product  containing  twenty- 
four  6 '72  ounce  cans  each.  The  test 
product  will  be  distributed  throughout 
the  continental  United  States. 
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The  test  product  is  to  be 
manufactured  at  the  Petersburg 
Fisheries  plant  located  in  Petersburo. 
AK  99833.  * 

Each  of  the  ingredients  used  in  the 
food  is  stated  on  the  label  as  required 
by  the  applicable  sections  of  21  CFR 
Part  101.  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  February  17, 1987. 

Dated:  November  6, 1988. 
Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  86-25815  Filed  11-14-86;  8:45  am] 
BILUNG  CODE  41MH)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


Public  Health  Service 

National  Committee  on  Vital  and 
Health  Statistics  Suiicommittee  on 
Minority  Health  Statistics;  Meeting 

Pursuant  to  the  Federal  Advisory  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
that  the  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS) 
Subcommittee  on  Minority  Health 
Statistics  established  pursuant  to  42 
U.S.C.  242k.  secUon  306(k)(2)  of  the 
Public  Health  Service  Act,  as  amended, 
will  convene  on  Monday  and  Tuesday, 
December  8-9. 1986  from  9:00  a.m.  to 
5:00  p.m.  in  Room  403-A  of  the  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

The  Subcommittee  will  hear 
presentations  from  experts  describing 
data  on  access  to  and  financing  of 
health  care  for  minority  groups  from 
major  Department  of  Health  and  Human 
Services  data  bases  (e.g.,  National 
Medical  Expenditure  Survey,  National 
Health  Interview  Survey,  Medicaid,  and 
Medicare). 

Further  information  regarding  this 
meeting  of  the  Subcommittee  may  be 
obtained  by  contacting  Nancy  D.  Pearce, 
National  Center  for  Health  Statistics, 
Room  2-28,  Center  Building,  3700  East- 
West  Highway,  Hyattsville,  Maryland 
20782,  telephone  (301)  426-7050. 

Dated:  November  5. 1986. 
Maiming  Feinleib, 

Director,  National  Center  for  Health 
Statistics. 

[FR  Doc.  86-25878  Filed  11-14-86;  8:45  amj 

WLUNG  CODE  41M-17-M 


Office  of  Administration 

[Dockat  No.  N-S6-1649] 


[Docket  No.  D-86-82S;  FR  2306] 

_        ,    „      _  Submission  Of  Proposed  Information 

Organization,  Functions,  and  Authority  Collection  to  0MB 

Delegations;  Office  of  the  Manager, 

San  Antonio  Office,  Designation;  Order  *oe'*CY:  Office  of  Administration.  HUD. 

of  Succession  action:  Notices. 

agency:  Department  of  Housing  and 
Urban  Development 

ACTION:  Designation  of  order  of 
succession. 


summary:  The  Acting  Manager  is 
designating  officials  who  may  serve  as 
Acting  Manager  during  the  absence, 
disability,  or  vacancy  in  the  position  of 
the  Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  October  8, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Hallan,  Director,  Management  and 
Budget  Division,  Office  of 
Administration,  Fort  Worth  Regional 
Office,  Department  of  Housing  and 
Urban  Development  1600 
Throckmorton,  P.O.  Box  2905,  Fort 
Worth.  Texas  76113-2905,  Telephone 
(817)  885-5451  (this  is  not  a  toll-free 
number). 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  the  Manager,  with  all  the 
powers,  functions,  and  duties 
redelegated  or  assigned  to  the  Manager 
Provided  that  no  official  is  authorized  to 
serve  as  Acting  Manager  unless  all 
preceding  listed  officials  in  this 
designation  are  unavailable  to  act  by 
reason  of  absence,  disability,  or  vacancy 
in  the  position: 

1.  Deputy  Manager 

2.  Director,  Housing  Development 
Division; 

3.  Chief  Counsel;  and 

4.  Director,  Housing  Management 
Division. 

This  designation  supersedes  the 
designation  published  at  D-84-751,  FR 
1862  on  May  15, 1984. 

Authority:  Delegation  of  Authority  by  the 
Secretary  effective  October  1, 1970:  36  FR 
3389,  February  23, 1971. 
Sam  R.  Moseley, 

Regional  Administrator— Regional  Housing 
Commissioner,  Region  VI. 

[FR  Doc.  86-25860  Filed  11-14-66;  8:45  am) 

BtLUNQ  CODE  42tO-01-« 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Action 

Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-8050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 
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The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Comprehensive  Improvement 

Assistance  Program  (CIAP): 

Application  Requirements 
Office:  Public  and  Indian  Housing 
Form  Number:  HUD-5282] ,  52823.  52824, 

and  52825 
Frequency  of  Submission:  On  Occasion 

and  Annually 
Affected  Public:  State  or  Local 

Governments  and  Non-Profit 

Institutions 
Estimated  Burden  Hours:  16.288 
Status:  Extension 
Contact:  Pris  P.  Buckler,  HUD.  (202)  755- 

6640;  Robert  Fishman,  OMB,  (202)  395- 

6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  5. 1986. 

Proposal;  Local  Appeals  to  Single 

Family  Mortgage  Limits 
Office:  Housing 
Form  Number:  None 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  480 
Status:  Extension 
Contact;  Morris  Carter,  HUD.  (202)  426- 

7212;  Robert  Fishman.  OMB.  (202)  39&- 

6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  5, 1986. 

Proposal:  Deed-in-Lieu  of  Foreclosure 
(Corporate  Morgagors  or  Mortgagors 
Owning  More  Than  One  Property) 

Office;  Housing 

Form  Number;  None 

Frequency  of  Submission;  On  Occasion 

Affected  Public:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit 

Estimated  Burden  Hours:  300 

Status:  Extension 

Contact:  Fred  W.  Pfaender,  HUD.  (202) 
755-6672;  Robert  Fishman.  OMB,  (202) 
395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  5. 1986. 

Proposal:  Cost  Containment  Policy 
Statement — Indian  Housing  Program 
and  Comprehensive  Improvement 
Assistance  Program  (CIAP) 

Office:  Public  and  Indian  Housing 


Form  Number:  None 

Frequency  of  Submission:  On  Occasion 

Affected  Public:  State  or  Local 

Governments  and  Non-Profit 

Institutions 
Estimated  Burden  Hours:  66 
Status;  New 
Contact:  Patricia  Arnaudo.  HUD,  (202) 

755-1015;  Robert  Fishman.  OMB,  (202) 

395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  3.  1986. 

Proposal:  Indian  Preference  Final  Rule 
Office;  Public  and  Indian  Housing 
Form  Number:  None 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  State  or  Local 

Governments,  Businesses  or  Other 

For-Profit,  and  Small  Businesses  or 

Organizations 
Estimated  Burden  Hours:  2.800 
Status:  Extension 
Contact;  John  V.  Meyers,  HUD,  (202) 

755-1015;  Robert  Fishman,  OMB,  (202) 

395-6880. 

Authority:  Sec.  3.507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  5, 1986. 

Proposal:  Statement  of  Profit  and  Loss 
Office:  Housing 
Form  Number:  HUD-92410 
Frequency  of  Submission:  Annually 
Affected  Public:  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  16.000 
Status:  Extension 
Contact:  Matt  Andrea,  HUD,  (202)  755- 

6870:  Robert  Fishman,  OMB,  (202)  395- 

6880. 

Authority:  Sec.  3.507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated;  November  5. 1986. 

Proposal:  Request  for  Release  of 
Documents  and  Debit  Authorization, 
24  CFR  Part  390 

Office:  Government  Naitonal  Mortgage 
Association 

Form  Number:  HUD-11708  and  11709-A 

Frequency  of  Submission:  On  Occasion 

Affected  Public;  Business  or  Other  For- 
Profit 

Estimated  Burden  Hours;  650 

Status;  Extension 

Contact;  Patricia  Gifford,  HUD  (202) 
755-5550;  Robert  Fishman,  OMB,  (202) 
395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Dated:  November  5, 1986. 

Proposal:  Weekly  Opinion  Poll  of 

Mortgage  Market  Conditions 
Office:  Housing 
Form  Number:  None 
Frequency  of  Submission:  Weekly 
Affected  Public:  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  156 
Status;  Extension 
Contact;  John  Dickie,  HUD  (202)  755- 

7270;  Robert  Fishman.  OMB,  (202)  395- 

6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  5,  1986. 

Donald  C.  Demitros, 

Director.  Office  of  Information  Policies  and 
Systems. 

jFR  Doc.  86-25858  Filed  11-14-86:  8:45  am) 

BILLING  CODE  4210-01-M 


[Docket  No.  N-86-1651] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

action:  Interested  persons  are  invited  to 
submit  comments  reganding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to; 
Robert  Fishman.  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW„ 
Washington,  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  85). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
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information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  offical  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Letter  of  transmittal.  24  CFR 
Part  390 

Office:  Government  National  Mortgage 
Association 

Form  Number:  HUD-11700, 11702. 11707, 
and  11749 

Frequency  of  submission:  On  occasion 

Affected  public:  Business  or  other  for- 
profit 

Estimated  burden  hours:  15,230 

Status:  Extension 

Contact: 
Patricia  Gifford,  HUD.  (202)  755-5550; 
Robert  Fishman.  OMB.  (202)  395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  5. 1986. 

Donald  C.  Demitros. 

Director,  Office  of  Information  Policies  and 
Systems. 

[PR  Doc.  86-25859  Filed  11-14-86;  8:45  am] 

BILUNG  CODE  421(M>1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-940-87-4220-10;  C-44666] 

Proposed  Withdrawal;  Opportunity  for 
Public  Hearing;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed 
application  for  withdrawal  of 
approximately  4.523  acres  of  National 
Forest  System  lands  from  location  and 


entry  under  the  United  States  mining 
laws  only  for  protection  of  high  value, 
irreplaceable,  geologic  features  near 
Glenwood  Springs,  Colorado.  The  area 
proposed  for  withdrawal  is  within  the 
boundaries  of  the  White  River  National 
Forest.  This  notice  segregates  the  land 
for  a  period  of  two  years  during  which 
time  the  Forest  Service  will  do  the 
necessary  studies  to  determine 
whether  this  site  should  be 
recommended  to  be  withdrawn  for  100 
years.  The  land  will  continue  to  be  open 
to  all  uses  other  than  mining  laws. 
DATE  Comments  or  requests  for  hearing 
should  be  received  on  or  before 
February  17, 1987. 

ADDRESS:  Colorado  State  Office,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius,  303-236-1768. 

The  Department  of  Agriculture 
proposes  that  the  National  Forest 
System  lands  identified  below  be 
withdrawn  from  location  and  entry 
under  the  United  States  mining  laws 
only,  subject  to  valid  existing  rights, 
pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714: 

Arapahoe  National  Forest 

Sixth  Principal  Meridian 
T.  4  S.,  R.  87  W., 

Sec.  16,  lots  1  thru  4; 

Sec.  17,  lots  1  thru  8.  SV4N^4.  and  SV4; 

Sec.  18,  lota  5  thru  12.  EV4W%,  and  EV4: 

Sec.  19,  lots  5  thru  12,  E%WV4,  and  EVi; 

Sec.  20.  all: 

Sec.  30,  lots  5  timi  8.  NEV*.  and  EViNWVi. 
T.  4  S.,  R.  88  W.,  ^ 

Sec.  13,  E%:  / 

Sec.  24.  EV4: 

Sec.  25,  EWi. 

The  area  described  aggregates 
approximately  4,523.29  acres  in  Rio  Blanco 
County,  Colorado. 

Effective  on  date  of  publication,  this 
land  is  segregated  from  operation  of  the 
United  States  mining  laws.  The  land 
remains  open  to  mineral  leasing  and  to 
Forest  Service  management. 

The  segregative  effect  of  this  pending 
application  will  terminate  2  years  from 
the  date  of  this  application  unless  final 
withdrawal  action  is  taken  or  the 
application  is  terminated  prior  to  that 
date.  Notice  of  any  action  will  be 
published  in  the  Federal  Register. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  writh  this  proposed 
withdrawal  application  may  present 
their  views  in  writing  to  the  Colorado 
State  Office. 


Pursuant  to  section  204(h)  of  the 
Federal  Land  Pohcy  and  Management 
Act  of  1976.  notice  is  hereby  given  that 
an  opportunity  for  a  public  hearing  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  to  be  heard  on  this 
proposed  action  must  submit  a  written 
request  for  a  hearing  to  the  Colorado 
State  Director  within  90  days  from  the 
date  of  this  application.  If  it  is 
determined  that  a  public  hearing  should 
be  held,  the  hearing  will  be  scheduled 
and  conducted  in  accordance  with 
Bureau  of  Land  Management  Manual, 
section  2351.16B. 

The  Department  of  the  Interior's 
regulations  provide  that  the  authorized 
officer  of  the  Bureau  of  Land 
Management  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
The  authorized  officer  will  undertake 
negotiations  with  the  applicant  agency 
to  assure  that  the  area  sought  is  the 
minimum  essential  to  meet  the 
applicant's  needs,  to  provide  for  the 
maximum  concurrent  utilization  of  the 
land  for  purposes  other  than  the 
applicant's,  and  to  reach  an  agreement 
on  the  concurrent  mangement  of  the 
land  and  its  resources. 

The  authorized  officer  will  also 
prepare  a  report  for  consideration  by  the 
Secretary  of  the  Interior  who  will 
determine  whether  or  not  the  land  will 
be  withdrawn  and  reserved  as 
requested  by  the  applicant  agency.  The 
determination  of  the  Secretary  on  this 
application  will  be  published  in  the 
Federal  Register. 
Robert  D.  Oinsmore. 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  86-25891  Filed  11-11-86;  8:45  am] 

MLUNQ  CODE  4310-J»^ 


[CO-942-06-4520-12] 

Colorado;  Rling  of  Plats  of  Survey 

November  6, 1986. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  a.m.,  November 
6,1986. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  Twelfth  Standard  Parallel  North 
(south  boundary,  T.  49  N.,  Rs.  7  and  8 
W.),  the  First  Guide  Meridian  West 
(west  boundary),  the  south  boundary,  a 
portion  of  the  east  boundary,  and 
subdivisional  lines,  and  the  survey  of 
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the  subdivision  of  certain  sections,  T.  48 
N..  R.  8  W..  New  Mexico  Principal 
Meridian.  Colorado.  Group  No.  748,  was 
accepted  October  30. 1986. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  U.S.  Military  Reservation 
(abandoned),  a  portion  of  the  south  and 
west  boundaries,  and  a  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  certain  sections,  T.  48 
N.,  R.  9  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  720,  was 
accepted  October  30, 1986. 

The  supplemental  plat  showing  the 
subdivision  of  original  lots  2  and  3, 
section  4,  T.  5  S.,  R.  95  W.,  Sixth 
Principal  Meridian,  Colorado,  was 
accepted  November  5, 1986. 

The  supplemental  plat  showing 
amended  lottings  created  by  the 
segregation  of  Mineral  Survey  No.  20819, 
Colorado,  approved  December  16, 1958, 
in  sections  10, 11,  and  12,  T.  6  S.,  R.  95 
W.,  Sixth  principal  Meridian,  Colorado, 
was  accepted  November  5, 1986. 

The  supplemental  plat  showing  a 
subdivision  of  original  lot  8,  section  6,  T. 
5  S.,  R.  99  W.,  Sixth  Principal  Meridian, 
Colorado,  was  accepted  November  5, 
1986. 

The  supplemental  plat  creating  new 
lots  and  areas  in  the  SWy4SWy4  of 
section  33,  T.  1  S.,  R.  100  W.,  Sixth 
Principal  Meridian,  Colorado,  was 
accepted  November  5, 1986. 

The  supplemental  plat  creating  new 
lots  and  areas  in  sections  1,  2,  3,  and  4, 
T.  2  S.,  R.  100  W.,  Sixth  Principal 
Meridian,  Colorado,  was  accepted 
November  5, 1986. 

The  supplemental  plats  were  prepared 
and  the  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  OfBce, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 
Duane  E.  Olsen, 

Acting  Chief  Cadastral  Surveyor  for 

Colorado. 

[FR  Doc.  86-25890  Filed  11-14-66:  8:45  am] 

BILUm  CODE  4310-JS-M 

[NV-9M-07-4212-11;  N-16M7] 

Classification  Tennlnation;  U.S. 
Highway  93.  West  Wendover.  NV 

November  4, 1986. 

AQEMCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Classification 

Termination,  Nevada. 

SUMMARY:  This  notice  terminates  a 
portion  of  Recreation  and  PubUc 
Purposes  classification  N-18687,  to 
allow  for  the  relocation  of  a  portion  of 


U.S.  Highway  93  at  West  Wendover, 
Nevada. 

EFFECTIVE  DATE:  December  17, 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

Rod  Harris,  District  Manager,  Elko 
District  Office,  P.O.  Box  831,  Elko, 
Nevada  89801  (702)  738-4071. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  2450.e(b),  the  Bureau  of  Land 
Management  hereby  terminates  in  part 
Recreation  and  Public  Purposes 
classification  N-18687  as  it  pertains  to 
the  following  described  public  lands: 

Mount  Diablo  Mendlan,  Nevada 

T.  33  N.,  R.  70  E., 

Sec.  15.  lot  13. 

The  area  described  contains  4.13  acres  in 
Elko  County,  Nevada. 

In  June  1978, 119.57  acres  were 
classified  for  recreation  and  public 
purposes  and  a  lease  was  subsequently 
issued  to  Elko  County  for  municipal 
facilities  and  recreation  use.  The 
Nevada  Department  of  Transportation 
(NDOT)  proposes  to  reconstruct  a  bridge 
that  carries  U.S.  Highway  93  across  the 
railroad  tracks  at  West  Wendover, 
Nevada.  As  part  of  this  project,  the 
intersection  of  U.S.  Highway  40  would 
be  moved  west  to  design  a  more 
perpendicular  approach.  As  a 
consequence  of  moving  the  intersectioa, 
the  road  would  cross  public  land  under 
R&PP  lease  to  Elko  Coimty.  In  order  to 
accommodate  the  proposed  NDOT 
project,  Elko  County  relinquished  the 
portion  of  their  lease  in  lot  13  and  said 
relinquishment  has  been  accepted. 

At  10:00  a.m.,  on  December  17, 1986, 
the  land  wilt  be  open  to  the  operation  of 
the  public  land  laws,  subject  to  valid 
existing  rights.  All  valid  applications 
received  prior  to  or  at  10:00  a.m.,  on 
December  17, 1988,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  10:00  a.m.,  on  December  17, 1986, 
the  land  will  also  be  open  to  the 
operation  of  the  mining  laws. 

Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  section  3a  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such, determination  in  local 
courts. 


The  land  remains  open  to  the  mineral 
leasing  and  material  sale  laws. 
Edward  F.  Spang. 
State  Director.  Nevada. 
[FR  Doc.  86-25688  Filed  11-14-86;  8:45  am} 

BlUJNe  CODE  4310-HC-H 


Availability  of  Environmental  Impact 
Statements  for  Natural  Gas  Pipeline 
RIght-of-Way  and  Dredging  Permits 
Between  Prudhoe  and  Anderson  Bays 
Near  Valdez,  AK 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior  and  U.S. 
Army  Corps  of  Engineers,  Department  of 
Defense. 

action:  Notice  of  Inteat  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  Grant  of  Right-of-Way  across 
certain  Federal  lands  in  Alaska  and  for 
Department  of  Army  permits  uruier 
section  404  of  the  Clean  Water  Act  and 
section  10  of  the  River  and  Harbor  Act 
of  1809  for  the  discharge  of  dredged  or 
fill  material  into  watens  of  the  Unit«d 
States  (including  adjacent  wetlands] 
and  for  work  [including  structures 
placed]  in  navigable  waters  of  the 
United  States. 

Notice  of  Amended  Application 

Notice  of  Public  Scoping  Meetings 

SUMMARY:  On  May  1, 1984,  the  Yukon 
Pacific  Corporation  (YPC)  applied  for  a 
right-of-way  for  the  Trans-Alaska  Gas 
System  (TAGS]  across  Federal  lands  to 
allow  construction  of  a  36  to  48-inch 
pipeline  and  related  fiicilities  along  a 
route  between  Pmdhoe  Bay  to  Nikiski 
on  the  shores  of  Cook  Inlet.  Notice  of 
the  1984  right-of-way  application  to  the 
Bureau  of  Land  Management  (BLM] 
(AA-53559  and  F-083941)  was  published 
in  the  Federal  Register  Vol.  49,  No.  97,  p. 
20945-46  on  May  17, 1184. 

The  Alaska  District,  U.S.  Army  Corps 
of  Engineers  (Corps),  originally  assigned 
the  project  file  number  2-840222  and  the 
waterway  number  Cook  Inlet  319.  The 
waterway  number  has  recently  been 
changed  to  Valdez  Hatbor  105  due  to  the 
revised  project  propoaBL 

The  1984  applicafioas  were  deemed 
ineoinplete  by  the  BLM  and  the  Corps 
and  fiulher  action  saspemted. 
Subsequently  YPC  revaluated  its  1984 
application  and  determined  the 
perfected  right-of-way  application  to 
BLM  and  the  application  for  Department 
of  the  Army  permits  wfould  be  for  a  3ft- 
inch  natural  gas  pipeline  and  related 
facilities  between  Prudhoe  Bay  and 
Anderson  Bay  near  Valdez.  This 
modified  routing  parallels  the  Trans- 
Alaska  Pipeline  System  (TAPS)  and 
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authorized  Alaska  Natural  Gas 
Transporation  System  (ANGTS)  right-of- 
way  [REVISION  4)  to  the  vicinity  of 
Delta  Junction;  thence  southerly 
paralleling  TAPS  to  Valdez,  and;  thence 
along  the  south  shore  of  Valdez  Arm 
approximately  five  miles  to  Anderson 
Bay. 

The  perfected  application  for  the 
TAGS  project  to  Anderson  Bay  will  be 
filed  with  the  BLM  and  Corps  on 
December  5, 1988.  It  will  not  involve 
lands  in  any  Conservation  System  Unit 
established  under  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980. 
Lands  within  the  Chugach  National 
Forest  are  in  private,  State  or  local 
governmental  ownerships.  The  1984 
application  involves  lands  within  the 
Denali  National  Park  and  Preserve  and 
should  the  Cook  Inlet  alternative  be 
selected  as  the  preferred  route  upon 
completion  of  the  EIS,  issuance  of 
Federal  permits  would  be  deferred  until 
completion  of  the  requirments  of  43  CFR 
Part  36. 

Yukon  Pacific  Corporation  also  must 
file  an  application  with  Economic 
Regulatory  Administration  for 
authorization  to  export  the  liquified 
natural  gas.  The  President  is  required  to 
make  findings  under  section  12  of  the 
Alaska  Natural  Gas  Transportation  Act 
as  part  of  any  export  decision  for 
Alaska  North  Slope  Natural  gas. 

In  addition  to  Federal  permits,  the 
Yukon  Pacific  Corporation  intends  to 
file  a  right-of-way  application  with  the 
State  of  Alaska  to  cross  certain  State 
ownerships. 

Purpose 

In  accordance  with  section  102(2)(c)  of 
the  National  Environmental  Policy  Act, 
the  BLM  and  Corps  have  identified  the 
need  to  prepare  an  Environmental 
Impact  Statement. 

In  accordance  with  40  CFR  1501.5 
BLM  and  the  Corps  will  assume  co-lead 
vnth  BLM  acting  as  the  Federal  focal 
point. 

In  accordance  with  40  CFR  1506.2  the 
State  of  Alaska,  the  BLM  and  the  Corps 
are  preparing  a  coordinated  public 
involvement  and  decision  process  to 
reduce  to  the  fullest  extent  possible 
duplication  of  effort. 

In  accordance  virith  40  CFR  1501.7 
public  scoping  meetings  have  been 
scheduled  at  the  following  locations: 

Barrow,  Alaska — Assembly  Room, 
North  Slope  Borough  Administration 
Building,  December  8, 1986.  Public 
workshop  2:30-5  PM  AST;  Public 
Scoping  meeting  7-11  PM  AST. 

Fairbanks,  Alaska — Assembly 
Chambers,  North  Star  Borough 
Administration  Building,  December  9, 


1986.  Public  workshop  2:30-5  PM  AST; 
Public  Scoping  meeting  7-11  PM  AST. 

Glenallen,  Alaska — Glenallen  High 
School  Gym  December  10, 1986.  Public 
workshop  2:30-5  PM  AST;  Public 
Scoping  meeting  7-11  PM  AST. 

Valdez,  Alaska — City  Council 
Chambers,  Valdez  City  Hall  December 
11, 1986.  Public  workshop  2:30-5  PM 
AST;  Public  Scoping  meeting  7-11  PM 
AST. 

Soldotna,  Alaska — Assembly  Room — 
Peninsula  Borough  Administration 
Offices,  December  12, 1986.  Public 
workshop  2:30-5  PM  AST;  Public 
Scoping  meeting  7-11  PM  AST. 

AJichorage,  Alaska — BLM  Anchorage 
District  Office,  December  13, 1986, 
Public  workshop  2:30-5  PM  AST;  Public 
Scoping  Meeting  7-11  PM  AST. 

All  interested  parties  are  invited  to 
participate  in  the  scoping  process  which 
will: 

1.  Ascertain  the  scope  and  significant 
issues  to  be  analyzed  in  depth  in  the 
EIS. 

2.  Eliminate  insignificant  issues, 
concerns  and  opportunities  or  those  that 
have  been  covered  by  prior 
environmental  review. 

3.  Identify  significant  issues,  concerns 
and  opportunities  to  be  addressed  in 
depth  prior  to  the  Department  of  the 
Interior  grant  of  right-of-way  or 
Department  of  the  Army  Permits  or  at 
specified  future  Federal  authorization 
points  preceding  construction  and 
operation  of  the  TAGS  project. 

Specific  issues  may  involve  the 
following  questions: 

What  actions  are  necessary  to  avoid 
adverse  impacts  to  local  communities? 

What  lands  and  actions  are  necessary 
to  protect  the  TAPS? 

What  lands  and  actions  are  necessary 
to  protect  the  approved  ANGTS  right-of- 
way  (Revision  4)? 

To  what  extent  are  environmental 
solutions  approved  for  ANGTS 
applicable  to  the  proposed  TAGS 
project? 

To  the  extent  ANGTS  and  TAGS  are 
similar  projects  crossing  similar  areas  of 
Alaska;  What  aspects  of  the 
environmental  stipulations  contained  in 
the  Grant  of  Right-of-Way  F-24538 
dated  December  1, 1980  fiom  the 
Department  of  the  Interior  for  ANGTS, 
are  applicable  to  the  proposed  TAGS 
project? 

What  actions  are  necessary  to  protect 
subsistence  resources? 

What  actions  are  necessary  to  protect 
fish  and  wildlife? 

What  actions  are  necessary  to 
minimize  impacts  to  wetlands,  water 
bodies,  streams,  and  the  marine 
environment? 


What  actions  are  necessary  to 
complete  authorizations  to  construct 
and  operate  the  TAGS  project  and  the 
timing  of  such  actions? 

What  National  scale  social  and 
economic  impacts  need  to  be 
considered? 

In  accordance  with  40  CFR  1501.6  the 
following  agencies  have  been  requested 
to  participate  in  the  EIS  process  by  BLM 
and  the  Corps: 

State  of  Alaska 

Department  of  the  Interior 

National  Park  Service 
Fish  and  Wildlife  Service 
Bureau  of  Indian  Afiairs 
Bureau  of  Mines 
Minerals  Management  Service 
Geological  Survey 

Office  of  the  Federal  Inspector 

Environmental  Protection  Agency 

Department  of  Agriculture 

Forest  Service 

Department  of  Transportation 

Coast  Guard 

Federal  Highway  Administration 

Office  of  Pipeline  Safety 

Department  of  Commerce 

National  Marine  Fisheries  Service 

Department  of  Energy 

Economic  Regulatory  Administration 

The  EIS  will  be  prepared  under  third 
party  contract  by  Harding  Lawson 
Associates.  A  draft  EIS  is  expected  to  be 
available  for  public  review  and 
comment  in  the  spring  of  1987  with  the 
Final  EIS  completed  in  the  late  summer 
of  1987. 

Responsible  official  is  Jules  V. 
Tileston.  BLM  Program  Officei^TAGS 
located  in  the  BLM  Alaska  State  Office. 
Anchorage,  Alaska. 

Written  comments  and  suggestions 
should  be  sent  to  Jules  V.  Tileston,  BLM 
Program  Officer — TAGS,  Bureau  of  Land 
Management,  Alaska  State  Office,  701  C 
Street,  Box  30,  Anchorage,  Alaska  99513, 
phone  (907)  271-4440.  Written  scoping 
comments  must  be  received  not  later 
than  December  23, 1986. 

Questions  about  the  proposed  actions 
and  EIS  related  to  Department  of  Army 
permits  also  may  be  addressed  to:  Mr. 
William  M.  Fowler,  Project  Manager. 
Alaska  District,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  898,  Anchorage. 
Alaska  99506-0898,  Telephone  number: 
(907)  753-2712. 

In  accordance  with  6  AAC  50,  the 
State  of  Alaska  will  be  requesting 
preliminary  communication  on 
compliance  of  portions  of  the  proposed 
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TAGS  project  with  the  Alaska  Coastal 
Zone  Management  Act.  Also 
information  developed  during  the  BLM 
EIS  process  will  be  used  by  the  State 
when  YPC  applies  Ux  the  right-of-way 
lease  over  State  land  Questions  about 
State  actions  may  be  addressed  to:  Mr. 
Rod  Swope,  State  of  Alaska,  Office  of 
the  Governor,  Office  of  Management 
and  Budget  PO.  Box  AW,  Juneau, 
Alaska  99811-0165,  Telephone  number: 
(907)  465-3562. 

The  TAGS  applications  are  available 
for  public  inspection  after  December  5, 
1986  at  the  following  locations: 
Bureau  of  Land  Management,  Alaska 

State  Office,  Public  Room,  Federal 

Office  Building,  Anchorage,  Alaska 
Bureau  of  Land  Management, 

Anchorage,  Branch  of  Field  and  OfHce 

Services,  6881  Abbott  Loop, 

Anchorage,  Alaska 
Bureau  of  Land  Management,  Fairbanks 

Support  Center,  1541  Gaffney  Road, 

Fairbanks,  Alaska 
U.S.  Army  Corps  of  Engineer,  Alaska 

District,  Regulatory  Branch,  P.O.  Box 

898,  Anchorage.  Alaska 

Dated:  November  6, 1986. 
Fred  Wolf, 

Acting  State  Director. 
(PR  Doc.  86-25793  Filed  11-14-88:  8:45  am] 

BILLING  CODE  4310-SA-M 


Minerals  Management  Service 

Development  Operations 
Coordination;  Huffco  Petroteum  Corp. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Huffco  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4750.  Block  95,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  the  development  and  production 
of  hydrocarbons  with  support  activities 
to  be  conducted  from  an  offshore  beise 
located  at  Cameron,  Louisiana. 

DATC:  The  subject  DOCD  was  deemed 
submitted  on  November  6, 1986. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDWesscs:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  Region,  Minerals 


Management  Service,  1420  South 
Clearview  Pkwy.,  Room  114,  N«w 
Orleans,  Louisiana  (Office  Hours;  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Maiiag«ment  Seetion  Office 
located  on  the  10th  Floor  of  Ifje  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  commcate.  to- t&e 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTTHER  INFORMATION  CONTACT: 
Ms.  Angie  D.  Gobert,  Minerals 
Management  Service,  Gaiiei  Mexico 
OCS  Region,  Field  Operations,  I^ans, 
Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit, 
Phone  (504)  73a-28?6. 
SUPPLEMENTARY  mrORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendiaents  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pvblic  review. 
Additionally,^  ttiis.  S(atiG£  is  fia  iafatm  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Managonent 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  cousisteacy  with  ^x 
Louisiana  Coastal  Resources  Program. 

Revised  rules  goieming  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOGDb  avaiQeriliie  t9 
affectarf  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FT«  53685). 

Those  practices  and  proceducc*  are 
set  out  in  revised  §  250,34  of  Tit£r  30  of 
the  CFR. 

Dated:  November  10, 1986. 
].  Rogers  Pearcy, 

Regional  Director,  Calf  of  Mexico  OCS 

Region. 

[FR  Doc  86-25849  Filed  1T-T4-88;  8:45  am] 

BILLIM  COOe  431»-4Mt-« 


National  Parte  Service 


Director  of  the  National  Park  Service 
proposes  to  negotiate  a  concession 
contract  Cor  the  continued  operation  of  a 
general  store  for  the  public  at  Olympic 
National  Park  in  the  stat£  of 
Washington.  The  contract  will  be  for  a 
period  of  five  (5)  years  from  January  1, 
1987,  through  December  31, 1991,  and  is 
conditioneii  upon  completion  of  an 
improvement  program. 

This  contract  action  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  existing  concessinner,  Elizabeth 
Ketchum,  has  performed  her  obligations 
to  the  satisfaction  of  the  Secretary  under 
a  cuirent  permit.  Therefore,  pursuant  to 
the  Act  of  October  9, 19B5,  as  cited 
above,  the  existing  concessioner  is 
entitled  to  be  given  a  poeference  in  the 
negotiation  of  a  new  contract  as  defmed 
in  36  CFR  51.5. 

For  a  copy  of  the  Statement  of 
Requirements  describing  the  opportunity 
offered  and  including  the  application 
requirements,  interested  parties  should 
write  to  the  Superintendent  Olympic 
National  Park,  600  East  Park  Avenue. 
Port  Angeles,  Washington  98362  or  call 
Mr.  A.  Durand  Jones,  Assistant 
Superintendent,  206-452-4501. 

The  Secretary  will  consider  and 
evaluate  all  proposals  timely  received. 
Any  proposal,  including  that  of  the 
existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Dated:  November  3, 198*. 
William ).  Briggle, 

A  cting  Regional  Director.  Pacific  North  west 

Region. 

[FR  Doc.  86-25796  Filed  11-14-86;  8:45  am] 

BILLMG  CODE  4310-70-M 


Bureau  of  Reclamation 

Intent  To  Prepare  A  Draft 
Envli  uiiiiiaiRi  ktmau  I  Statement; 
American  Mver  Divisi«n  of  the  Central 
Valley  Preset 


:Iam 


Intent  To  Negotiate  i 

Contract;  Olympic  National  Parli,  WA 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat 
969;  16  U.S.C.  20).  public  notice  is  hereby 
gi vol  that  sixt3{  li^  daiye  aAaf  tii«  dale 
of  publication  of  this  notice  the 
Department  of  the  Interior,  through  the 


AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTKMt  Notice  of  intent  to  prepare  a 
draft  environmental  imfiact  statement 
(EIS)  for  marketing  water  in  the 
American  River  Division  of  the  Central 
Valley  Project. 

SUMMARY:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
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Department  of  the  Interior  proposes  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  marketing  water  in 
the  American  River  division  of  the 
Central  Valley  Project.  The 
Environmental  Impact  Statement  will 
identify  the  site  specific  and  cumulative 
impacts  of  marketing  additional  water 
for  agricultural  and  mimicipal  and 
industrial  purposes  (M&I)  in  the  service 
area.  Sacramento  County,  San  Juan 
Suburban  Water  District  and  die  City  of 
Folsom  have  identified  needs  of 
approximately  290,000  to  3604)00  acre- 
feet  per  year  to  the  year  2020.  Placer 
County  Water  Agency  has  requested 
consideration  for  a  change  in  point  of 
diversion  to  Folsom  for  a  portion  of  their 
237,000  acre-feet  under  their  contract  A 
major  objective  of  the  EIS  will  be  to 
identify  the  actual  amount  of  water 
needed  to  meet  agricultural  and  M&L 
demands,  and  fish  and  wildlife  and 
recreation  needs  on  the  Lower  American 
River. 

Two  workshops  have  been  scheduled 
to  solicit  information  from  interested 
public  entities  and  persons  in 
determining  the  scope  of  the  EIS  and  the 
significant  issues  related  to  the 
alternatives  identiHed. 
DATES:  The  workshops  will  be  held  on 
December  10. 1986,  at  7:00  p.m.  in 
Sacramento,  California,  and  December 
11, 1986.  at  7KX)  p  jn.  in  Folsom, 
California. 

addresses:  The  workshops  will  be  held 
at 
Beverly  Garland  Hotel,  Point  West 

Ballroom,  1780  Tribute  Road. 

Sacramento.  California 
Folsom  High  School.  715  Riley  Street. 

Folsom.  California 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Payne.  Environmental 
Specialist,  Mid-PaciHc  Region  (MP-750), 
2800  Cottage  Way,  Sacramento. 
California  95825.  telephone  (916)  978- 
5488. 

SUPPLaaCNTARV  MFORMATKM:  The 
water  marketing  EIS  will  inclade  the 
grographic  area  currently  served  or 
proposed  to  be  served  by  the  American 
River  and  Folsom  Soutii  Canal.  The  area 
imder  consideration  lies  between 
Folsom  Lake  and  the  confluence  of  the 
American  and  Sacramento  Rivers. 
Portions  of  IHacer  and  Sacramento 
Counties,  California,  would  be  included 
in  the  study. 

Primary  impacts  which  will  be 
evaluated  in  the  EIS  include  potential 
effects  on  water  quality,  fish  and 
wildlife,  floodplains  and  wetlands, 
endangered  species,  recreation,  and 
socio-economic 

A  full  range  of  alternatives  will  be 
analyzed  in  the  EIS,  including: 


1.  Servicing  municipal,  industrial,  and 
agricultural  needs  as  well  as  protecting 
fishery,  wildlife,  and  recreational 
resources.  Representative  combinations 
of  these  principal  needs  would  be 
analyzed  based  aa  alternatives  which 
are  identified  during  the  scoping 
process. 

2.  Taking  no  action  to  increase  the 
quantity  of  water  under  Federal 
contract. 

The  Bureau's  proposed  action  for 
marketing  water  in  the  American  River 
service  area  will  be  identified  based  on 
the  results  of  the  impact  assessment  and 
mitigation  planning.  The  objective  of 
this  action  will  be  to  define  the  amount 
of  water  that  could  be  marketed  while 
protecting  environmental  resource 
values. 

Dated:  October  7. 1980. 
C  Dale  DuvaD. 

Commissioner. 

[FR  Doc.  8&-25795  Filed  11-14-86;  8:45  am] 

BILUNQ  CODE  43W-0t-H 


INTERSTATE  COMMERCE 
COMMISSION 

[FinanG*  Doeiwt  Na  3092SI 

CSX  TransportatkMi,  Inc^  Trackage 
RlgMa--BaMimore  *  Ohio  Chicago 
Teiminai  RaUroad  Co^  Exemption 

The  Baltimore  and  Ohio  Chicago 
Terminal  Railroad  Company  (B&OCT) 
has  agreed  to  grant  local  trackage  rights 
to  CSX  IVansportation.  Inc  (CSX] 
between  Blue  Island  Junction  and  71st 
Street  in  Bedford  Park,  IL.  a  distance  of 
approximately  10.8  miles.  The  trackage 
ri^ts  will  be  effective  on  November  2, 
1986. 

This  notice  is  filed  under  49  CFR 
1180.2(dH3)  and  (7).  Petitions  to  revoke 
the  eumptioo  under  48  U.S.a  10505(d] 
may  be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  of  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  pursuant  to 
Norfolk  and  Western  Ry.  Co. — Trackage 
Rights— BN,  354,  LCC  605  (1979).  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate.  360 1.CC.  653  (1980). 

Dated:  November  5, 1986. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norata  R.  McGae, 
Secretary. 
[FR  Doc.  86-25821  Filed  11-14-86;  8:45  am] 

BILUtnCOOE  7035-ai-M 


Release  of  WaybW  Data  For  Use  In 
Agricultural  Transportation  Research 
Projects 

The  Commission  has  received  a 
request  fivm  the  Upper  Great  Plains 
Transportation  Institute  (Institute), 
North  Dakota  State  University,  for 
permission  to  use  certain  data  &om  the 
Commission's  1965  Waybill  Sample  for 
various  agricultural  transportation 
research  projects.  One  project  would 
examine  the  differences  in  commodity 
flow  patterns  and  rates  to  Pacific  ports 
from  wheat  producing  regions  of  North 
Dakota.  Kansas,  and  Nebraska.  A 
second  project  would  involve  a  regional 
commodity  flow  analysis  of  the  Upper 
Great  Plains.  The  third  project  would 
entail  both  an  intraregional  and 
interregional  analyses  of  grain  traffic 
flows.  To  conduct  these  analyses,  the 
Institute  requests  the  following  waybill 
data: 

All  commodities  at  the  5-digit  STCC 

(Standard  Transportation 

Commodity  Code)  level. 
Number  of  carloads  per  shipment. 
Tons  per  shipment. 
Short  line  mileage. 
Revenue. 

Variable  Rail  Form  A  cost. 
Standard  Point  Location  Code  (SPLC). 
AAR  car  type. 
TOFC/COFC  flag. 
TOFC/COFC  iniUal. 
TOFC/COFC  plan  number. 
Number  of  TOFC/COFC. 
Hazardous  materials  code. 
Origin  railroad. 
Termination  railroad. 
Bridge  railroads. 
Bridge  points. 
Waybill  date. 
Car  initial. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  reveooe  carloads  in  any  one  State  (49 
CFR  Part  1244).  Prom  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
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to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  (48  FR  40328. 
September  8, 1983). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commissinn's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objection  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact:  Elaine  Kaiser.  (202)  275-7003. 
Noreta  R.  McGee, 
Secretor}'. 

[VR  Doc.  86-25820  Filed  11-14-86;  8:45  am] 
BILLING  COOC  7035-01-M 


I  Docket  No.  AB-55;  Sub-189Xl 

CSX  Transportation,  Inc.;  Exemption; 
Abandonment  of  Portions  of  Tampa 
Terminal  in  Hillsborough  County,  FL 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903.  et  seq.,  the  abandonment  by  CSX 
Transportation.  Inc..  of  (1)  its  0.51-mile 
line  of  railroad  between  Milepost 
A-890.  95  and  A-891.46  at  Port  Tampa, 
and  (2)  its  0.51-mile  line  of  railroad 
between  Milepost  S-843.95  and  S-844.46 
adjacent  to  Adamo  Drive,  both  in 
Tampa  Terminal  in  Hillsborough 
County,  FL,  subject  to  standard 
employee  protective  conditions. 
DATES:  This  exemption  is  effective  on 
December  17. 1986.  Petitions  to  stay 
must  be  filed  by  November  28. 1986.  and 
petitions  for  reconsideration  must  be 
filed  by  December  8. 1986. 
addresses:  Send  pleadings  referring  to 
Docket  No.  AB.  55  (Sub-No.  189X): 

(1)  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Petitioner's  representative: 
Patricia  Vail.  Charles  M.  Rosenberger. 

500  Water  Street,  Jacksonville,  FL 

32202 
Peter  J.  Schudtz,  Lawrence  H.  Richmond, 

100  N.  Charles  Street.  Baltimore.  MD 

21201 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245. 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  Novemljer  7,  1986. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons.  Commissioners 
Sterrett.  Andre,  and  Lamboley. 
Noreta  R.  McGee.    ■ 

Secretary.  I  "* 

[FR  Doc.  86-25866  Hied  11-14-86;  8:45  am) 
BILLING  COOE  703S-01-W 

[Docket  No.  AB-57:  Sub-20X] 

Soo  Line  Railroad  Co.;  Exemption; 
Abandonment  in  Douglass  County,  Wl 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  the  Soo  Line 
Railroad  Company  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903.  et  seq.,  to  abandon  a  portion  of  its 
line  between  Milepost  98.75  at  Danbury, 
Wl.  to  Milepost  98.79  at  the  Wisconsin- 
Minnesota  border  and  extending 
through  Minnesota  to  Milepost  129.19  at 
th  Minnesota-Wisconsin  border  and 
continuing  to  Milepost  144.64  at  Junction 
278  near  Superior,  Wl.  a  distance  of 
approximately  45.89  miles. 
DATES:  This  exemption  will  be  effective 
on  December  17. 1986.  Petitions  for  stay 
must  be  filed  by  November  27. 1986,  and 
petitions  for  reconsideration  must  be 
filed  by  December  8, 1986. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB.  57  (Sub-No.  20X)  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch  Interstate  Commerce 
Commission,  Wa^ington.  DC  20423; 
and 

(2)  Petitioner's  representative:  Larry 
D.  Stams.  Soo  Line  Railroad  Company. 
804  Soo  Line  Building,  P.O.  Box  530, 105 
South  Fifth  Street,  Minneapolis,  MN 
55440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmai.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  Novemtjpr  6, 1986. 


By  the  Commission,  Chairman  Gradison, 
Vine  Chairman  Simmons,  Commissioners 
Sterrett.  Andre,  and  LanAoley. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc.  Bb-ZSm?  Filed  11-14-86:  8:45  am] 
BILLING  CODE  703S-01-M 


I  Ex  Parte  No.  387;  Sub-959J 

Contract  Rate  Competitive  Impact 
Report— Grain  Shippers 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Report  to  Congress. 

SUMMARY:  Congress  has  instructed  the 
Commision's  contract  rate  advisory 
service  to  assess  the  impact  on 
competition  among  grain  shippers  of 
variations  between  contract  rates  and 
single  car  tariff  rates  and  to  submit  a 
report  to  Congress  by  February  18. 1987. 
Grain  shippers  are  invited  to  describe 
the  specific  effects  that  railroad  contract 
rates  versus  single  car  tariff  rates  have 
had  on  their  competitive  position  in  the 
grain  trade.  We  also  invite  remarks  from 
other  parties  who  have  specific 
knowledge  of  the  impact  of  railroad 
contract  rates  on  competition  among 
grain  shippers. 

DATE:  Responses  must  be  submitted  by 
December  19. 1986  and  should  refer  to 
Ex  Parte  No.  387  (Sub-No.  959). 
ADDRESS:  An  original  and  two  copies 
should  be  sent  to:  Contract  Rate 
Advisory  Service,  Ofnce  of 
Transportation  Analysis,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Sullivan,  (202)  275-7692 
or 

Michael  J.  Dalton  III.  (202)  275-0193. 
SUPPLEMENTARY  INFORMATION:  Section 
4051  of  the  Conrail  Privatization  Act 
which  was  embraced  in  the  Omnibus 
Budget  Reconciliation  Act.  Pub.  L.  99- 
509,  enacted  October  21. 1986.  amends 
49  U.S.C.  10713  (section  208  of  the 
Staggers  Rail  Act  of  1980)  to  provide  for 
the  expansion  of  the  information  to  be 
publicly  disclosed  in  railroad  contract 
summaries  for  contracts  on  agricultural 
commodities.  In  addition,  the  legislation 
requires  the  Commission's  contract  rate 
advisory  service  to  submit  a  report  on 
the  competitive  impact  of  contract  rates 
on  agricultural  shippers  to  Congress  not 
later  than  February  18|  1987.  Specifically 
section  4051  (D)  provides: 

The  railroad  contract  rate  advisory  service 
established  pursuant  to  subsection  (m)  of  this 
section  shall  assess  the  impact  on 
competition  among  agricultural  shippers  of 
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variations  between  contract  rates  for  various 
shipments  and  the  published  sin^  car  rates, 
and  shall  submit  a  report  to  the  Congress  not 
later  than  120  days  after  the  date  of  the 
enactment  of  the  Conrail  Privatization  Act. 

Under  49  CFR  1039.10,  all  farm 
products  except  grain,  soybeans,  and 
sunflower  seeds  are  exempt  from 
Commission  jurisdiction.  As  a  result,  for 
purposes  of  this  study,  agricultural 
shippers  means  grain  shippers  and 
receivers.  Grain  will  embrace  all  raw 
grains  (STCC  0113),  soybeans  (STCC 
01144),  and  sunflower  seeds  (STCC 
0114940). 

Grain  shippers/receivers  constitute  a 
wide  range  of  competing  interests  within 
the  grain  trade.  These  interests  range 
from  farmers  and  small  country 
elevators  competing  for  the  fanners' 
grain  at  the  local  level  to  the  large 
multifacility  exporters  competing  in  the 
world  market.  In  order  to  assess  the 
overall  impact  of  railroad  contract  rates, 
we  encourage  all  segments  of  the  grain 
trade  (from  small  shippers  to  large 
shippers)  to  comment  on  their 
competitive  experience  with  railroad 
contract  rates  over  the  past  six  jrears. 

Because  of  the  public  nature  of  the 
study,  responses  will  not  be  treated  as 
confidential.  Therefore,  parties  filing 
responses  should  not  reveal  confidential 
provisions  of  their  specific  railroad  rate 
contracts  unless  they  are  willing  to 
make  such  information  public.  In  order 
to  effectively  assess  the  responses,  we 
request  that  grain  shippers/receivers 
furnish  and  discuss,  at  a  minimum,  the 
following  information: 

1.  Name/Address  of  Company. 

2.  Nature  of  Operations  (country 
elevator,  processor,  merchandiser, 
exporter,  integrated  operations,  etc). 

3.  Elevator  Location,  Track  Capacity 
(number  of  cars).  Serving  Railroad(s] 
(companies  with  more  than  one  facility 
should  submit  a  complete  list  of 
facilities  identifying  country  elevators, 
sub-terminal  elevators,  terminal 
elevators,  etc.). 

4.  Elevator  Expansion  in  Past  Six 
Years/Future  Plans. 

5.  Primary  Grains  Handled. 

6.  Annual  Rail  Shipments  (number  of 
carloads). 

7.  Primary  Rail  Shipping  Units  (single 
car.  multi-car.  unit  trains). 

8.  Primary  Method  of  Rail  Freight  Bill 
Settlements  (origin  shipper  billed  by 
railroad;  destination  receiver  billed  by 
railroad). 

9.  Have  you  Entered  Into  Any 
Railroad  Contracts?  Yes No 


10.  What  Effects  Have  Railroad  Rate 
Contracts  Had  on  Your  Competitive 
Postition? 

Positive Negative 


No  Change 


Don't  Know 


(Please  include  reasons  why  you  have 
or  have  not  obtained  contract  rates, 
such  as  traffic  volume,  transportation 
competition,  market  competition,  etc.) 


(Please  discuss  in  detail  new  markets, 
loss  of  markets,  curtailed  operations, 
expanded  operations,  modal  shifts,  gain 
or  loss  of  customers,  changes  in  grain 
price  offers,  etc.) 

11.  Other  Comments. 

Parties,  other  than  grain  shippers/ 
receivers,  should  focus  their  comments 
on  the  specific  competitive  impacts  of 
contract  ratemaking  on  the  grain  trade. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
Also,  this  action  (Report  to  Congress) 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  nor  will  it  increase  the 
compliance  burden  on  regulated  carriers 
or  members  of  the  public  who  have  an 
interest  in  this  action. 

Authority:  49  U.S.C.  10321  and  10713;  and  5 
U.S.a  553. 

Dated:  November  7, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Strarett,  Andre,  and  L.amboley. 
Norsta  R.  McG«e, 
Secretary. 
[FR  Doc.  86-25865  RIed  11-14-86;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Safe  Drinking  Water  Act;  Paxton 
Water  Corp.  and  l.ee  Hiatt 

In  accordance  with  Department 
Policy,  29  CFR  50.7,  notice  is  hereby 
given  that  on  November  3, 1986,  a 
proposed  consent  decree  in  United 
States  V.  Paxton  Water  Corporation  and 
Lee  Hiatt,  Civil  Action  No.  TH  86-101-C, 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Indiana.  The  proposed  consent  decree 
concerns  violations  of  the  national 
interim  primary  drinking  water 
regulations  by  the  Paxton  Water 
Corporation,  which  owns  and  operates  a 
water  distribution  system  located  in 
Carlisle,  Indiana.  The  proposed  consent 
decree  requires  Paxton  Water 
Corporation  to  hire  a  certified  operator 
to  perform  sampling,  check  for  cross- 
connections  which  might  contaminate 
the  water  supply  and  to  make  all 
required  reports  to  the  Environmental 
Protection  Agency.  Paxton  Water 
Corporation  is  also  required  to  pay  a 
civil  penalty  of  $3,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Paxton  Water  Corporation  and  Lee 
Hiatt.  D.J.  Ref.  90-5-1-1-2600. 

The  Proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  274  United  States 
Courthouse,  46  East  Ohio  Street, 
Indianapolis.  Indiana  46204  and  at  the 
Region  V  office  of  the  Environmental 
Protection  Agency,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604.  Copies  of 
the  consent  decree  may  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.60  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Heniy  Habicht  n, 

Assistant  Attorney  General,  Land  and 
Natural  Resources. 

[FR  Doc  86-25812  Filed  11-14-86;  8;45  am] 

■HUNG  COOC  44tO-01-U 


Immigration  and  Naturalization 
Service 

Implementation  of  Immigration  User 
Fee  Provisions 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  statutory  provision. 

summary:  This  Notice  summarizes  the 
provisions  of  the  Department  of  Justice 
Appropriation  Act,  1987,  concerning  the 
collection  and  remittance  of  the 
Immigration  User  Fee. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Loretta  J. 
Shogren,  Director,  Policy  Directives  and 
Instructions,  425  I  Street,  NW., 
Washington.  DC  20536.  Telephone  (202) 
633-3048. 

For  Specific  Information:  Charles  S. 
Thomason,  Jr.,  Systems  Accountant, 
Finance  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Washington,  DC  20536.  Telephone  (202) 
633-4705. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Department  of  Justice 


I 
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Appropriation  Act.  1987  (Act),  approved 
October  21. 1986,  this  document 
provides  notice  of  provisions  of  this  Act 
that  require  the  collection  and  payment 
of  a  specific  fee  for  the  immigration 
inspection  or  preinspection  of 
passengers  (with  certain  exceptions) 
arriving  in  the  United  States  (U.S.).  This 
document  also  provides  procedures  to 
be  used  for  payment  of  fees  and 
maintenance  of  records  under  section 
205  of  the  Act.  Prior  to  the  enactment  of 
this  legislation  the  Immigration  and 
Naturalization  Service  (INS)  had  no 
general  legal  authority  to  collect  a  fee 
for  the  inspection  or  preinspection  of 
passengers  arriving  in  or  departing  from 
the  U.S.  This  document  is  being  issued 
for  informational  purposes  due  to  the 
limited  period  of  time  available  before 
December  1, 1986,  the  date  the  law 
becomes  effective.  The  INS  will  publish 
a  Proposed  Rule  to  implement  the  law  at 
a  later  date  and  consideration  will  be 
given  to  all  written  comments  submitted 
before  incorporating  changes  into  the 
regulations. 

Summary  of  General  Provisions  and 
Collection  Procedures  Under  Section  205 
of  the  Act 

(1)  Section  205  of  the  Act  provides 
that  effective  December  1, 1986,  INS 
shall  begin  charging  and  collecting  a 
S5.00  user  fee  (fee)  per  individual  for  the 
immigration  inspection  of  each 
passenger  (with  certain  exceptions) 
arriving  at  a  port  of  entry  in  the  U.S..  or 
for  the  preinspection  of  a  passenger  in  a 
place  outside  of  the  U.S.  prior  to  such 
arrival,  aboard  a  commercial  aircraft  or 
commercial  vessel.  The  Attorney 
General  is  expressly  given  the  authority 
to  prescribe  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
provisions  of  the  Act. 

(2)  The  fee  set  forth  in  paragraph  (1) 
shall  not  be  assessed  for  the  following 
categories  of  arriving  passengers: 

(i)  Persons  whose  journey  originates 
in  Canada,  Mexico,  a  territory  or 
possession  of  the  U.S.,  or  any  adjacent 
island.  The  U.S.  territories  and 
possessions  include  American  Samoa, 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 
The  adjacent  islands  include  all  of  the 
islands  in  the  Caribbean  Sea,  the 
Bahamas,  Bermuda.  St.  Pierre.  Miquelon. 
and  the  Turks  and  Caicos  Islands; 

(ii)  Crew  members  and  persons 
directly  connected  with  the  operation, 
navigation,  ownership,  or  business  of 
the  vessel  or  aircraft  (but  not  employees 
traveling  on  free  and/or  reduced  rate 
tickets): 

(iii)  Diplomats,  except  for  U.S. 
diplomats,  who  can  show  that  their 
names  appear  on  the  accreditation 


listing  maintained  by  the  U.S. 
Department  of  State.  In  lieu  of  such 
listing  an  individual  diplomat  may 
present  appropriate  proof  of  diplomatic 
status  to  include  possession  of  a 
diplomatic  passport  or  visa,  or 
diplomatic  identification  card  issued  by 
a  foreign  government: 

(iv)  Persons  departing  and  returning  to 
the  U.S.  without  having  touched  a 
foreign  port  or  place; 

(v)  Persons  arriving  as  passengers  on 
any  aircraft  used  exclusively  in  the 
governmental  service  of  the  U.S.  or  a 
foreign  government,  including  any 
agency  or  political  subdivision  thereof, 
so  long  as  the  aircraft  is  not  carrying 
persons  or  merchandise  for  commercial 
purposes.  Passengers  on  commercial 
aircraft  under  contract  to  the  U.S. 
Department  of  Defense  are  exempted  if 
they  have  been  precleared  abroad  under 
a  joint  DOD/INS  military  inspection 
program; 

(vi)  Persons  arriving  on  an  aircraft  due 
to  an  emergency  or  forced  landing  when 
the  original  destination  of  the  aircraft 
was  a  foreign  airport;  and 

(vii)  Persons  transiting  the  U.S.  and 
not  processed  by  INS. 

(3)  The  fee  specified  in  paragraph  (1) 
shall  be  collected  under  the  following 
circumstances: 

(i)  When  through  tickets  or  travel 
documents  are  issued  indicating  travel 
to  the  U.S.  which  originates  in  a  location 
other  than  as  specified  in  paragraph 
(2](i): 

(ii)  When  through  tickets  or  travel 
documents  are  issued  in  an  exempt 
location  indicating  an  arrival  in  the  U.S. 
following  a  stopover  (layover)  in  a 
location  other  than  as  specified  in 
paragraph  (2)(i);  and 

(iii)  When  passengers  arrive  in  the 
U.S.  in  transit  from  a  non-exempt 
location  and  are  processed  by  INS. 

(4)  Those  who  issue  tickets  or  travel 
documents  on  or  after  December  1, 1986, 
are  responsible  for  the  collection  of  the 
fee  from  all  passengers  transported  into 
the  U.S.  for  whom  tfie  fee  applies.  The 
ticket  or  travel  document  shall  be 
marked  to  indicate  that  the  required  fee 
has  been  collected  from  the  passenger.  If 
the  ticket  is  not  so  marked  and  was 
issued  in  a  foreign  country,  the  fee  shall 
be  collected  and  remitted  by  the 
departing  carrier  upon  departure  of  the 
passenger  from  the  U.S.  If  collected  at 
time  of  departure  from  the  U.S.,  the 
person  making  the  collection  shall  issue 
a  receipt  to  the  pa^enger.  U.S. -based 
tour  wholesalers  who  contract  for 
passenger  space  and  issue  non-carrier 
tickets  will  collect  and  remit  the  fee  in 
the  same  manner  as  the  carrier. 

(5)  The  immigration  services  required 
to  be  provided  to  passengers  upon 


arrival  in  the  U.S.  on  commercial 
aircraft  or  commercial  vessels  shall  be 
provided  at  no  cost  (other  than  the  fee  to 
commercial  aircraft  or  commercial 
vessels  and  passengers)  at: 

(i)  Immigration  serviced  ports  of  entry; 
and 

(ii)  Places  located  outside  of  the  U.S. 
at  which  an  immigration  officer  is 
stationed  for  the  purpose  of  providing 
such  immigration  services. 

Procedures  for  Payment  of  Fees  and 
Maintaining  Records  Uoder  Section  205 
of  the  Act 

(6)  Payment  should  be  made  to  the 
Immigration  User  Fee  Account. 
Department  of  the  Treasury,  via 
Treasury  Financial  Communications 
System  (TFCS).  using  Agency  Location 
Code  (ALC)  15  12  0003. 

(i)  Payment  must  be  made  no  later 
than  31  days  after  the  close  of  the 
calendar  quarter  in  which  the  fees  are 
collected.  If  the  issuing  carrier  has  not 
collected  the  required  fee  from 
passengers,  the  person  who  first  collects 
the  fee  shall  remit  it  as  provided  above. 

(ii)  The  first  such  payment  covering 
collections  for  December  1.  through 
December  31. 1988.  is  due  by  January  31. 
1987.  Concurrent  with  TFCS 
transmission,  each  person  making  such 
payments  shall  send  a  hard  copy 
statement  to  INS.  Office  of  the 
Comptroller,  Room  6307.  425  I  Street. 
NW..  Washington.  DC  20536  showing: 

(A)  Name  and  address  of  the  party 
remitting  payment; 

(B)  Taxpayer  identification  number  of 
the  party  remitting  payment; 

(C)  Calendar  quarter  covered  by  the 
payment; 

(D)  Number  of  tickets  or  travel 
documents  issued  with  collection  of  the 
fee; 

(E)  Amounts  collected  and  remitted; 
and 

(F)  Passenger  volume  of  arrivals  by 
persons  other  than  those  specified  in 
paragraph  (2)(i). 

(iii)  If  unable  to  use  TFCS,  payments 
may  be  made  by  check  or  money  order 
payable  in  U.S.  dollars  to  the  HSIS  at  the 
address  in  (6)(ii). 

(iv)  Yearly,  persons  remitting  such 
fees  shall  submit  a  certified  assurance 
statement  from  their  independent  public 
accountant  to  the  Comptroller.  INS. 
attesting  to  the  degree  of  compliance 
with  the  law  and  to  the  accuracy  of 
remittances  of  fees  collected.  This 
statement  would  present  any  material 
exceptions  found  during  the 
examination.  Certification  statements 
are  due  within  ninety  (90)  days  after  the 
close  of  each  remitter's  fiscal  year. 


Federal  Register  /  Vol.  51.  No.  221  /  Monday.  November  17.  1986  /  Notices 41549 


(7)  Carriers  contracting  with  a  U.S.- 
based  tour  wholesaler  are  responsible 
for  notifying  INS  at  the  address  shown 
in  paragraph  (6Kii)  of  all  flights  or 
voyages  contracted,  the  number  of 
spaces  contracted  for.  and  the  name, 
address  and  taxpayer  identification 
number  of  the  tour  wholesaler  all  within 
31  days  after  the  close  of  the  calendar 
quarter  in  which  such  a  flight  or  voyage 
occurred. 

(8)  All  persons  affected  by  this  Notice 
shall  maintain  all  such  documentation 
necessary  for  INS  or  its 
representative(s)  to  verify  the  accuracy 
of  fee  computations  and  to  otherwise 
determine  compliance  under  the  law. 
Such  documentation  shall  be  maintained 
for  a  period  of  2  years  from  the  date  of 
fee  collection.  Affected  companies  shall 
advise  the  Comptroller,  INS,  of  the 
name,  address,  and  telephone  number  of 
a  responsible  ofHcer  who  shall  be  able 
to  verify  any  records  required  to  be 
maintained  under  this  paragraph.  The 
Comptroller,  INS,  shall  be  promptly 
notified  of  any  changes  in  the 
identifying  information  submitted. 
Required  information  shall  be  submitted 
as  set  forth  in  paragraph  (6)(ii]. 

Summary  of  provisions  of  Section  206  of 
the  Act 

(9)  In  accordance  with  section 
286(h)(2)(A)(v)  of  the  Immigration  and 
Nationality  Act,  effective  December  1, 
1986,  INS  will  provide  detention  services 
for  excludable  aliens  arriving  on 
commercial  aircraft  and  conmiercial 
vessels. 

(10)  Commercial  carriers  shall 
continue  to  be  responsible  for  detention 
expenses  of  excludable  aliens  until 
December  1, 1986. 

Dated:  November  12, 1986. 
H.F.  Sylvestar, 

Associate  Commissioner,  Management, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  86-25905  Filed  11-14-68;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Computation  Researcti;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
and  Computation  Research. 

Date  and  Time:  December  4, 1986,  9:00  a.m. 
to  5:30  p.m.;  December  5, 1986,  9:00  a.m.  to 
3:00  p.m. 


Place:  Room  540,  National  Science 
Foundation,  1800  G  Street  NW.  Washington. 
DC  20550. 

Type  of  Meeting:  All  Open — December  4, 
Open — 9:00  a.m.  to  5:30  pjn.;  December  5, 
Open — 9:00  a.m.  to  3:00  p.m. 

Contact  Person:  Kent  K.  Curtis,  Division 
Director,  Division  of  Computer  Research. 
Room  304,  National  Science  Foundation.  1800 
G  Street  NW.,  Washington,  DC  20550. 
Telephone:  (202)  3S7-fl747.  Anyone  planning 
to  attend  this  meeting  should  notify  Mr. 
Curtis  no  later  than  December  1, 1986. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  support  of 
Computer  Research. 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Advisory  Committae  For  Computer  and 
Computatioii  ReMorch — Agenda 

Thursday,  December  4, 1986,  Room  540—9:00 
a.m.  to  5:30  p.m. — Open 

9:00  a.m. — Announcements  and  Review  of 

Agenda,  Kent  Curtis 
9:15  a.m. — ^Directorate  status  and  plans — 

Gordon  Bell 
10:00  a.m. — Director's  quarterly  review — Ken 

Kennedy 
10:30  a.m. — ^Hopcroff  Report — John  Hopcroft 
12.-00  Noon— Working  Lunch 
1:00  p.m.— CER  Review— Nico  Habermann 

and  other 

(a)  Update  and  recent  events— Kent  Curtis 

(b)  Habermann  Report — Nico  Habermann 

(c)  Discussion 

3:30  p.m. — Kosaraju  Report — Rao  Kosaraju 
4:30  p.m. — Opportunities  Report — Ken 

Kennedy 
5:30  p.m. — ^Recess 

Friday,  Decembers,  1986,  Room  540—9:00 
a.m.  to  3:00  p.m.— Open 

9:00  a.m. — ^Discussion:  Large  project 
initiatives  to  support  software 
engineering  and  parallelism  goals? — Ken 
Kennedy 

10:30  a.m. — Discussion:  Undergraduate 

Education  in  Computer  and  Information 
Science  and  Engineering — Robert 
Sedgewick 

12:00  Noon — Working  Lunch 

1:00  p.m. — CISE  Instrumentation  Program — Al 
Thaler 

1:30  p.m. — Committee  Business 

3KX)  p.m. — Adjourn 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  86-25799  Filed  11-14-86;  8:45  am] 

BILUNO  CODE  75SS-01-M 


Advisory  Panel  for  Ethics  and  Values 
Studies;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Ethics  and 
Values  Studies  (formerly  the  Advisory 
Committee  for  Ethics  and  Values  in  Science 
and  Technology). 

Date  and  Time:  December  8th,  1986.  8:30 
a.m.  to  6K)0  p.m.;  December  9th,  1988.  8:30 
a.m.  to  2:00  p.m. 


Place:  Room  1243,  National  Science 
Foundation.  1800  G  Street  NW.,  Washington. 
DC. 

Type  of  Meeting:  Part  Open — Closed 
December  8th,  1986,  8:30  a.m.  to  6:00  p.m.: 
Open  December  9th,  1986,  8:30  a.m.  to  2:00 
p.m. 

Contact  Person:  Dr.  Rachelle  Hollander. 
Coordinator,  Ethics  and  Values  Studies, 
National  Science  Foundation,  Washington. 
DC  20550,  Telephone  202/357-0894. 

Suimnary  Minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  and  related  activities  in  this  field. 

Agenda:  Open — General  discussion  of  the 
current  status  and  future  for  Ethics  and 
Values  Studies.  Closed — To  review  and 
evaluate  research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemption  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

|FR  Doc.  86-25800  Filed  11-14-86;  8:45  am] 

BILLING  CODE  7S6$-01-« 


Advisory  Panel  for  Geography  and 
Regional  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Geography  and 
Regional  Science. 

Date  and  Time:  December  4-5, 1986.  8:30 
a.m.  to  5:00  p.m..  Closed. 

Place:  Room  543,  National  Science 
Foundation,  1800  G  Street  NW.,  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ronald  F.  Abler. 
Program  Director,  Geography  and  Regional 
Science.  National  Science  Foundation. 
Washington,  DC  20550,  Telephone  (202)  357- 
7326. 

I*urpose  of  Advisory:  To  provide  advice 
and  recommendations  concerning  research  in 
Geography  and  Regional  Science. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  To  Close  Meeting:  This 
determination  was  made  by  the  Committee 
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Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-163.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  July 
6, 1979. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  86-25801  Filed  11-14-86;  8:45  am) 

BILUNG  CODE  7SSS-01-M 


Advisory  Panel  for  Law  and  Social 
Science;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Law  and  Social 
Science. 

Date/Time:  December  5.  6, 1986:  9:00  a.m. 
to  6:00  p.m.  each  day. 

Place:  Room  523,  National  Science 
Foundation,  1800  G  Street  NW..  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Felice  J.  Levine. 
Program  Director,  Law  and  Social  Science, 
Room  316,  National  Science  Foundation, 
Washington,  DC  20550,  Telephone  (202)  357- 
9567. 

Purpose  of  Panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Law  and  Social  Science. 

Agenda:  Review  and  evaluate  research  and 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  Tmancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  86-25802  Filed  11-14-68;  8:45  am] 

BILUNG  CODE  75SS-01-M 


Advisory  Committee  for 
Microelectronic  Information 
Processing  Systems;  Determination  of 
Establishment 

The  Assistant  Director  for  Computer 
and  Information  Science  and 
Engineering  has  determined  that  the 
establishment  of  the  Advisory 
Committee  for  Microelectronic 
Information  Processing  Systems  ia 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director, 
National  Science  Foundation  (NSF],  and 
other  applicable  law.  This  determination 
follows  consultation  with  the  Committee 
Management  Secretariat.  General 
Services  Administration. 


Name  of  Committee:  Advisory 
Committee  for  Microelectronic 
Information  Processing  Systems. 

Purpose:  To  provide  advice, 
recommendations,  and  oversight 
concerning  support  for  research  and 
research-related  activities  in  the  area  of 
Microelectronic  Information  Processing 
Systems.  Additionally,  in  some  cases, 
the  Committee  may  be  called  upon  to 
advise  on  the  merit  of  proposals  for 
research  and  research-related  activities. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  86-25798  Filed  11-14-86:  8:45  am] 

BILLING  COOC  rSSS-01-« 


Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  ftograms,  National 
Science  Foundation,  Washington,  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On 

October  1, 1986,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  On  November  7, 1986  permits 
were  issued  to:  John  L.  Bengston; 
Stephen  Green;  Gerald  L.  Kooyman; 
Ronald  Kuntz;  David  Lore;  John 
McWethy;  and  Robert  Martin. 
Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  86-25892  Filed  11-14-86;  8:45  am] 

BILUNG  CODE  7SS$-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-341  and  50-364] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Alabama  Power  Oo. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  to 
10  CFR  Part  50  to  Alabama  Power 
Company,  (the  licensee),  for  the  Joseph 
M.  Farley  Nuclear  Plant,  Unit  Nos,  1  and 
2,  located  near  the  City  of  Dothan, 
Alabama. 


Environmental  Assessnent 

Identification  of  Proposed  Action:  The 
exemption  would  permit  alternatives  to 
the  technical  requirements  of  Appendix 
R  concerning  certain  specifically 
identified  fire  areas  in  Farley  Unit  Nos.  1 
and  2. 

The  exemption  is  responsive  to  the 
licensee's  application  lor  exemption 
dated  October  18, 1985,  supplemented 
January  27,  and  July  16^  1986. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed 
because  the  features  described  in  the 
licensee's  request  regarding  the  existing 
fire  protection  at  the  plant  for  these 
items  are  the  most  practical  means  for 
meeting  the  intent  of  Appendix  R  and 
literal  compliance  woidd  not 
significantly  enhance  the  fire  protection 
capability. 

En  vironmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  and  modifications  to  be  made 
will  provide  a  degree  of  fire  protection 
that  is  equivalent  to  that  required  by 
Appendix  R  for  the  affected  areas  of  the 
plant  such  that  there  ia  no  increase  in 
the  risk  of  fires  at  this  facility. 
Consequently,  the  probability  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action: 
Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  rigid  compliance  with  section 
III.G  of  Appendix  R  requirements.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  costs  for  the  licensee. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
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Environmental  Statement  (construction 
permit  and  operating  license]  for  the 
Joseph  M.  Farley  Nuclear  Plant.  Unit 
Nos.  1  and  2. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Signiflcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption 

^ased  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  appHcation  for  exemption 
dated  October  18. 1985,  supplemented 
January  27.  and  July  16. 1986.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington.  DC. 
and  at  the  Local  Public  Document  Room, 
located  at  the  George  S.  Houston 
Memorial  Library.  212  W.  Burdeshaw 
Street.  Dothan.  Alabama. 

Dated  at  Bethesda,  Maryland,  this  6th  of 
November.  1986. 

For  the  Nuclear  Regulatory  Commission. 
Lester  S.  Rubenstein. 
Director.  PWR  Project  Directorate  No.  2. 
Division  of  PWR  Licensing-A. 
[FR  Doc.  86-25906  Filed  11-14-86;  8:45  am] 

MLUNG  CODE  75«>-01-M 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Regional  and  l&E  Programs;  IMeeting 

The  ACRS  Subcommitte  on  Regional 
and  I&E  Programs  will  hold  a  meeting  on 
December  2. 1986.  Region  III  Office.  799 
Roosevelt  Road.  Glen  Ellyn.  IL. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday,  December  2,  1986— 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
activities  of  the  Office  of  Inspection  and 
Enforcement  which  are  under  the 
control  of  the  NRC  Regional  Offices. 
This  meeting  will  focus  on  the  activities 
under  the  purview  of  the  Region  III 
Office. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
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may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Paul  Boehnert  (telephone  202/634-3267] 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  November  12, 1986. 
Morton  W.  Libaridn. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  86-25894  Filed  11-14-86;  8:45  am] 

MLUNG  CODE  7SXK1-U 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Waste 
Management;  Meeting 

The  ACRS  Subcommittee  on  Waste 
Management  will  hold  a  meeting  on 
December  4  and  5, 1986,  Room  1046, 1717 
H  Street.  NW.,  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Thursday,  December  4, 1986—8:30  a.m. 

until  the  conclusion  of  business 
Friday,  December  5, 1986—8:30  a.m. 
until  conclusion  of  business 

The  Subcommittee  will  review  the 
following  radioactive  waste 
management  topics:  (1]  The  waste 
management  aspects  of  the  FY  1988 
NRC  safety  research  program;  (2]  the 
NRC  Staffs  review  of  DOE's  Final 
Environmental  Assessment  for  the  five 
nominated  geologic  repository  sites;  (3) 
assessing  compliance  with  the  EPA 


Standard  for  HLW  repositories;  (4] 
rulemaking  to  conform  Part  60  to  the 
EPA  Standard;  (5]  States- 
implementation  of  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985;  (6]  alternatives  to  shallow 
land  burial;  and  (7]  the  safety 
assessment  of  alternatives  to  shallow 
land  burial. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  poritons  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  by  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  3ie 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1413]  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  November  12, 1986. 

Morton  W.  Libaridn, 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  86-25893  Filed  11-14-88;  8:45  am] 

BILLING  CODE  7SMH)I-M 


[Docket  No.  50-338] 

Virginia  Electric  and  Power  Co.,  et  al.; 
WittKlrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatorj' 
Commission  (the  Commission]  has 
granted  the  request  of  Virginia  Electric 
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and  Power  Company,  et  al.  (the 
licensee]  to  withdraw  their  January  17, 
1986  application  of  the  North  Anna 
Plant.  Unit  No.  1  (NA-1).  located  in 
Louisa  County.  Virginia. 

The  proposed  amendment  would  have 
permitted  the  operation  of  NA-1  at  2775 
Mwt  with  up  to  7  percent  of  the  steam 
generator  tubes  plugged.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  in  the  Federal  Register  on 
March  7, 1986  (51  FR  8057).  By  letter 
dated  September  30. 1986.  the  Ucensee 
requested,  pursuant  to  10  CFR  2.107. 
permission  to  withdraw  their 
application  for  the  proposed 
amendment.  The  basis  for  withdrawal  of 
the  amendment  request  was  that  the 
issuance  of  Amendment  No.  84  on 
August  25. 1986  rendered  the  Hcensee's 
application  of  January  17. 1986,  null  and 
void.  The  Commission  has  considered 
the  licensee's  September  30, 1986 
request  and  has  determined  the 
permission  to  withdraw  the  January  17, 
1986  application  for  amendment  should 
be  granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  17, 1986,  (2) 
the  licensee's  letter  dated  September  30. 
1986,  withdrawing  the  application  for 
amendment,  and  (3)  our  letter  dated 
November  5, 1986.  All  of  the  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
and  at  the  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093  and  the  Alderman  Library 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  November.  1986. 

For  the  Nuclear  Regulatory  Coimnission. 
Lester  S.  Rubenstein, 
Director.  PWR  Project  Directorate  No.  2. 
Division  of  PWR  Licensing-A,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  86-25908  Filed  11-14-86;  8:45  am] 

BILLING  CODE  7SM>-01-M 

[Docket  No.  72-2;  50-280  and  -281] 

Virginia  Eiectric  and  Power  Co.; 
Issuance  of  Amendment  to  Materiais 
License  SNM-2501 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  1  to  Materials 
License  No.  SNM-2501  held  by  the 
Virginia  Electric  and  Power  Company 
for  the  receipt  and  storage  of  spent  fuel 
at  the  Surry  Independent  Spent  Fuel 
Storage  Installation,  located  on  the 
Surry  Power  Station  site,  Surry  County. 


Virginia.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  to  correct  the  description 
of  the  operating  characteristics  of  the 
storage  cask  interlid  pressure  switch. 
The  purposes  of  this  specification  is  to 
provide  the  pressure  level  at  which  the 
pressure  switch  alarm  system  will 
initiate.  No  change  to  the  pressure 
switch  limit  set  in  the  Technical 
Specifications  is  made,  and  no  change  in 
safety  margins  occurs. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(ll],  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  10. 1986.  and 
(2)  Amendment  No.  1  to  Materials 
License  No.  SNM-2501,  and  (3)  the 
Commission's  letter  to  the  licensee 
dated  November  10, 1986.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW.,  Washington, 
DC.  and  at  the  Local  Public  Document 
Room  at  the  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia.  23185.       j 

Dated  at  Silver  Spring,  Maryland,  this  10th 
day  of  November  1986. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Leiand  C.  Rouse, 

Chief  Advanced  Fuel  and  Spent  Fuel 
Licensing  Branch,  Division  of  Fuel  Cycle  and 
Material  Safety. 

[FR  Doc.  86-25907  Filed  11-14-86;  8:45  am] 

BILUNG  CODE  75W)-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2412. 


Upon  Written  Request  Copy  Available 
from:  Securities  and  E^cchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 

Revision 


Regulation  14A  (No.  270-56]  and  14C 
(No.  270-57)  Notice  is  hereby  given  that 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.),  the 
Securities  and  Exchange  Commission 
has  submitted  for  OMB  approval 
proposed  revisions  to  Securities 
Exchange  Act  proxy  rules  and  related 
amendments. 

Submit  comments  to  OMB  Desk 
Officer:  Ms  Sheri  Fox,  (202)  395-3785, 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington, 
DC  20503. 
Jonathan  G.  Katz, 
Secretary. 
November  10, 1986. 
[FR  Doc.  86-25827  Filed  11-14-86;  8:45  am] 

BILUNG  CODE  a01IH>1-M  I 


[Release  No.  iC-15405;  File  No.  812-6461] 

Freedom  Investment  Trust;  Exemptive 
Application  Relating  to  Contingent 
Deferred  Sales  Loads 

November  7, 1986. 

Notice  is  hereby  given  that  Freedom 
Investment  Trust  ("Applicant"),  Three 
Center  Plaza,  Boston,  MA  02108,  filed  an 
application  on  August  19, 1986,  and 
amendments  thereto  on  October  15  and 
November  4, 1986,  for  a  Commission 
order  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  amending  an  existing  order  (Rel. 
No.  IC-15118,  May  28, 1986  ( 'Order"))  to 
the  extent  necessary  to  exempt 
Applicant  from  the  provisions  of  (i) 
sections  2(a)(32],  2(a){36),  22(c)  and  22(d) 
of  the  Act  and  Rule  22o-l  thereunder  to 
permit  assessment  of  a  contingent 
deferred  sales  load  ("CDSL")  on  certain 
redemptions  of  shares  of  Freedom  Gold 
&  Government  Trust  ("Gold  Series"), 
Freedom  Regional  Bank  Fund  ("Bank 
Series")  and  Freedom  Government/ 
Index  Option  Fund  ("Option  Series") 
(collectively,  "Non-Exempt  Series");  and 
(ii)  section  22(d)  of  the  Act  to  permit 
certain  waivers,  deferrals,  or  reductions 
of  any  CDSL  applicable  to  the  Non- 
Exempt  Series,  Freedom  Equity  Value 
Fund  ("Equity"),  Freedom  Government 
Plus  Fund  ("Govemmeat")  and  any 
subsequent  similar  series  of  Applicant. 
(Equity,  Govenmient  aad  any 
subsequent  similar  series  of  Applicant 
are  hereinafter  collectively  referred  to 
as  "Exempt  Series.")  All  interested 
persons  are  referred  to  the  application 
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on  file  with  the  Conunission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
applicable  provisions. 

Applicant  represents  that  it  is 
registered  under  the  Act  as  a  diversified, 
open-end,  management  investment 
company.  Applicant's  shares  are  offered 
to  the  public  through  broker-dealers 
pursuant  to  distribution  agreements  with 
its  principal  underwriter.  Tucker, 
Anthony  &  R.L.  Day,  Inc.  {"Distributor"). 
Applicant's  investment  adviser.  Tucker 
Anthony  Management  Corporation 
("Adviser"),  and  Distributor  are 
subsidiaries  of  John  Hancock  Mutual 
Life  Insurance  Company. 

Applicant  proposes  to  offer  shares  in 
the  Non-Exempt  Series  without  the 
imposition  of  a  front-end  sales  load  and 
proposes  intstead  to  impose  a  CDSL 
upon  redemption,  with  certain 
exceptions  described  in  the  application. 
Applicant  represents  that  no  CDSL  will 
be  imposed  upon  redemption  on 
amounts  derived  from:  (1)  Increases  in 
the  value  of  an  account,  including 
reinvestment  of  dividend  income  and 
capital  gains  distributions,  above  the 
total  cost  of  shares  being  redeemed  due 
to  increases  in  the  net  asset  value  per 
share  of  the  Series;  or  (2)  purchases 
made  more  than  three  years  prior  to  the 
redemption.  Further,  if  the  current  net 
asset  value  of  the  shares  redeemed  has 
declined  due  to  performance  of  the 
concerned  Series,  the  CDSL  will  be 
applied  to  the  current  value  rather  than 
the  purchase  price.  Applicant  states  that 
the  amount  of  the  CDSL,  if  any,  will 
depend  upon  the  year  during  which  the 
shares  being  redeemed  were  purchased; 
i.e.,  the  CDSL  will  be  3.0%  if  redemption 
occurs  within  the  first  twelve-montfis  of 
purchase,  2.0%  if  redemption  occurs 
during  the  next  twelve-month  period, 
1.0%  redemption  occurs  during  the  third 
twelve-month  period,  and  0%  if 
redemption  occurs  thereafter.  The  CDSL 
imposed  upon  redemption  would  not,  in 
the  aggregate,  exceed  3%  of  the 
aggregate  purchase  payments  made  by 
the  investor.  Applicant  also  states  that 
in  determining  the  amount  of  the  CDSL, 
shares  held  the  longest  will  be  assumed 
to  be  the  first  redeemed.  According  to 
Apphcant,  this  will  result  in  any  CDSL 
being  imposed  at  the  lowest  possible 
rate. 

Apphcant  represents  that  the  Non- 
Exempt  Series  propose  to  finance 
distribution  of  their  shares  pursuant  to 
plans  ("Plans")  adopted  under  Rule  12b- 
1  under  the  Act.  The  Plans  currently 
propose  that  the  Gold  Series,  the  Bank 
Series  and  the  Option  Series  will  accrue 
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daily  and  pay  monthly  to  Distributor  a 
distribution  fee  calculated  at  the  rate  of 
.75%,  .75%  and  50%.  respectively,  of 
average  daily  net  assets.  Distributor 
also  will  receive  the  proceeds  of  any 
unwaived  CDSL  Applicant  represents 
that  its  Board  of  Trustees,  in  their 
periodic  review  of  the  Plans,  will 
consider  the  use  by  Distributor  of 
revenues  raised  by  the  CDSL. 

Pursuant  to  the  Order,  the  Exempt 
Series  may  waive,  defer  or  reduce  a 
CDSL  in  connection  with  (i)  the  death  or 
disability  of  an  investor,  (ii) 
distributions  from  qualified  retirement 
plans,  (iii)  redemptions  by  certain 
affiliates  of  AppUcant,  Distributor  and 
Adviser,  and  by  clients  of  Adviser,  (iv) 
redemptions  pursuant  to  liquidation  of 
an  investor's  account  (v)  redemptions 
pursuant  to  systematic  withdrawal 
plans,  and  (iv)  certain  exchanges  among 
the  Exempt  Series.  AppUcant  now 
requests  relief  so  that  any  CDSL 
applicable  to  the  Non-Exempt  Series 
may  also  be  waived,  deferred  or 
reduced  in  similar  circumstances,  and 
that  any  CDSL  applicable  to  the  Non- 
Exempt  Series  and  Exempt  Series  may 
be  waived  or  deferred  in  connection 
with  (a)  additional  redemptions  by 
certain  affiliates  of  Applicant,  (b) 
redemptions  by  certain  advisory  cheats 
of  Tucker  Anthony  Advisers  (a  division 
of  Distributor),  and  (c)  certain 
exchanges  among  the  Non-Exempt 
Series  and  between  the  Non-Exempt 
Series  and  Exempt  Series.  (Any 
appUcable  CDSL  will  be  payable  when  a 
shareholder  redeems  shares  acquired  as 
a  result  of  an  exchange  rather  than  at 
the  time  of  exchange.  The  amount  of  the 
CDSL  will  be  calculated  fix)m  the  date  of 
the  initial  purchase  of  the  exchanged 
shares.) 

Applicant  also  proposes  to  reduce  any 
CDSL  otherwise  applicable  to  the  Non- 
Exempt  Series  and  Exempt  Series  by 
one-half  or  three-fourths  on  redemptions 
of  shares  when,  at  the  time  of  purchase 
of  such  shares,  the  shareholder  owned 
shares  in  any  one  or  more  of  Applicant's 
CDSL  Series  having  an  aggregate  net 
asset  value  of  at  least  $2,000,000  or 
$4,000,000  respectively.  Applicant  states 
that  the  following  groups  of 
shareholders  may  aggregate  their 
purchases  in  order  to  qualify  for  a 
reduced  CDSL:  (i)  An  individual,  his  or 
her  spouse,  and  his  or  her  children 
under  the  age  of  21,  purchasing 
securities  for  his.  her  or  their  account; 
(ii)  any  organized  group  of  persons 
which  has  been  in  existence  for  more 
than  six  months  and  has  some  purpose 
other  than  the  purchase  of  redeemable 
securities  of  registered  investment 
companies  at  a  discount  (iii)  a 


corporation,  partnership  or  trust,  other 
corporations,  partnerships  or  trusts 
controlling,  eentroiled  by  or  under 
common  control  therewith,  and  any 
employee  benefit  plan  or  plans  covering 
employees  of  one  or  more  of  such 
affiliated  entities;  and^ivj  one  orioore 
trusts  established  by  the  same  grantor. 
In  the  event  Applicant  contemplates  any 
change  in  the  scheduled  percentage  or 
reduction  of  the  CDSL  or  the  specified 
dollar  value  of  shares  required  to  qualify 
for  a  reduction,  or  in  the  categories  of 
qualifying  shareholders.  Applicant  will 
notify  the  Commissioo  of  any  such 
change,  and  unless  the  Commission 
objects  to  it  within  30  days,  such  change 
will  become  part  of  the  order  issued  in 
this  matter. 

Applicant  represents  that  it  will 
comply  with  the  provisions  of  Rule  22d- 
1  under  the  Act  in  connection  with  the 
proposed  waivers,  deferrals,  and 
reductions  of  the  CDSL. 

Notice  is  further  given  that  any 
interested  person  wishiqg  to  request  a 
hearing  on  the  applicatiao  may,  not  later 
than  December  2, 1986.  ai  5:30  p.m..  do 
so  by  submitting  a  written  request 
sett^g  lortfa  the  aataee  «l  his  interest, 
the  Kasons  for  his  requests  and  the 
specific  issues,  if  any.  of  bet  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commissioo.  Washington, 
DC  20548.  A  copy  of  the  request  should 
be  served  persoaaily  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  Alter  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  IKvision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  86-25828  Filed  11-14-86;  8:45  amj 
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[Release  No.  34-23779;  File  Nos.  4-216  and 
S7-433] 

Joint  industry  Pli.nfciy  of 
Amemfments  to  the  Consolidsted 
Quotation  Plan  and  the  Consolidated 
Tape  Association  Plan  Relating  to 
Other  Senfices  and  Fee  Consolidation 

The  Participants  in  (he  Consolidated 

Quotation  Plan  ("CQ  Plan")  and  the 
Consolidated  Tape  Association  Plan 
("CTA  Plan")  on  October  10. 1986, 
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submitted  copies  of  an  amendment '  to 
the  Plan  governing  the  operation  of  the 
consolidated  quotation  reporting  system 
("CQS")  and  the  Plan  governing  the 
operation  of  the  consolidated 
transaction  system  ("CTS").* 

I.  Description  of  the  Amendment 

The  purpose  of  the  amendment  is  to 
restructure  the  Network  A  »  fees  for 
professional  subscribers,  create 
contractual  and  fee  provisions  for 
"Other  Services"  (services  that  differ 
from  conventional  services),  and  to 
establish  a  single,  lower  fee  for  receipt 
of  Network  A  data  by  nonprofessional 
subscribers.  The  amendment  also  makes 
several  conforming  and  technical 
changes. 

A.  Professional  Fee  Consolidation 

Since  the  inception  of  consolidated 
reporting  of  prices  and  quotes,  the  CTA 
Plan  and  the  CQ  Plan  have  charged 
separately  for  last  sale  data  and  quote 
data.  In  addition,  the  CTA  Plan  has 
charged  separately  for  last  sale 
interrogation  and  ticker  display.  For 
each  of  the  three  types  of  information 
(last  sale  interrogation,  last  sale  ticker 
and  quote  interrogation],  the  plans  have 
calculated  charges  based  on  the  number 
of  terminals  or  "devices"  at  each 
location.  The  plans  have  charged  a 
higher  fee  for  the  first  device  at  each 
location,  and  a  much  lower  fee  for  each 
extra  device.  The  Participants  believe 
that  "the  consequence  has  been  a 
complicated  rate  structure  that 
technological  change  has  made 
increasingly  cumbersome  to  administer 
for  both  the  [pjarticipants  and  data 
recipients  alike."  * 

The  amendment  is  designed  to 
provide  a  more  simplified  structure,  with 
a  single  fee  for  consolidated  data.  As  a 
result,  subscribers  who  today  receive 
only  last  sale  or  quote  data  will  pay  the 
same  fee  as  those  who  receive  both 
types  of  data.  Similarly,  subscribers  who 
today  receive  last  sale  data  through  only 


'  These  amendments  were  submitted  pursuant  to 
Rule  llAa3-2  under  the  Securities  Exchange  Act  of 
1934  ("Act").  The  CTA  amendments  also  were 
submitted  pursuant  to  Rule  llAa3-1  under  the  Act. 

'  The  CQ  Plan  and  subsequent  amendments  are 
contained  in  File  No.  4-281.  The  Commission 
approved  the  CQ  Plan  in  Securities  Exchange  Act 
Release  No.  16518  (January  22. 1980).  45  FR  6528. 
The  CTA  Plan  and  subsequent  amendments  are 
contained  in  File  No.  S7-433.  The  Commission 
approved  the  1980  Restated  and  Amended  CTA 
Plan  in  Securities  Exchange  Act  Release  No.  16983 
(July  16, 1985).  45  FR  49414. 

'  "Network  A"  refers  to  the  facilities  used  to 
disseminate  last  sale  and  quote  information  for 
securities  listed  on  the  New  York  Stock  Exchange 
(■■,\YSE-). 

*  Letter  from  John  F.  Cipriano.  Director.  Market 
Data  Ser\-ice.  NYSE,  lo  Jonathan  G.  Katz.  Secretary. 
SEC  (October  9. 1986)  ("CTA  letter"). 


interrogation  devices  or  only  ticker 
display  devices  will  pay  the  same  fee  as 
those  who  receive  last  sale  data  through 
a  device  having  both  functions.  A 
subscriber  under  the  new  structure 
would  pay  an  incrementally  decreasing 
charge  per  unit  based  upon  the  total 
number  of  its  devices  receiving  the 
consolidated  information. 

The  amendment  is  designed  to  be 
revenue-neutral  for  the  Participants.  The 
Participants,  however,  expect  that  the 
simplification  of  recordkeeping  and 
reporting  requirements  will  benefit  the 
vendors  and  subscribers  distributing 
and  using  market  data. 

B.  Other  Services 

The  amendment  would  enable  the 
Participants  to  alter  the  CTA  Plan's 
vendor  agreements  as  they  apply  to 
broker  dealers  and  vendors  offering 
"Other  Services",  '  and  to  reduce  or 
even  eliminate  contract  requirements  for 
their  customers.  The  amendment  also 
substantially  reduces  the  charges 
applicable  to  Other  Services. 

The  Participants  believe  this  new  fee 
and  contract  category  will  permit  wider 
dissemination  of  market  data  by  making 
it  more  readily,  end  less  expensively, 
available  to  investors  by 
accommodating  innovative  market  data 
services  that  do  not  fit  equitably  within 
the  existing  charges  and  contract 
structures. 

C.  Nonprofessional  Fee  Consolidation 
and  Reduction 

The  amendment  would  consolidate 
the  present  monthly  fees  payable  by 
vendors  in  respect  of  nonprofessional 
Network  A  subscribers  of  $7.50  under 
the  CTA  Plan  and  $6.00  under  the  CQ 
Plan  to  a  single  fee  of  $4.00.  The 
Participants  expect  this  change  to  make 
sophisticated  market  data  services  more 
widely  available  to  investors. 

D.  Miscellaneous  Changes 

The  amendments  make  several  other 
modifications  that  the  charges  described 
above  necessitate  or  that  address 
technical  or  administrative  issues. 

Because  the  proposed  unitary 
professional  fee  structure  eliminates  two 
distinct  sources  of  revenue  for  the  CTA 
and  CQS.  the  amendments 
accommodate  this  by  combining  the  two 
plans'  financial  calculations  and 
reporting.  The  amendment  also 
reconciles  the  two  plans'  disparate 
treatment  of  bond  data  revenue.  In 
addition,  the  amendment  would  extend 


•  An  example  of  "Other  Services"  is  a  broker- 
dealer's  system  that  uses  a  computer-generated 
voice  to  answer  customer  telephone  requests  for 
market  data  and  current  news  about  securities. 


the  newly-combined  and  reduced  CTA/ 
CQ  fee  for  nonprofessional  subscribers 
to  cover  last  sale  tidcer  receipts.  This 
avoids  a  nonprofessional  having  to  pay 
the  full  professional  fee  of  $120.00  for 
ticker  receipt.  If,  however,  the 
nonprofessional  subscriber  takes  a 
ticker  feed  directly  from  CTA,  a  monthly 
fee  of  $30.00  would  apply  (in  addition  to 
the  facilities  fee  and  $4.00  non- 
professional fee). 

Two  changes  fall  into  the  category  of 
technical  and  administrative  changes. 
First,  the  amendment  redefines  "direct" 
high-speed  line  access  to  simply  mean 
receipt  directly  from  the  plan  processor. 
The  redefinition  is  intended  to  eliminate 
the  line-drawing  problems  under  the 
current  definition,  which  requires  the 
NYSE  staff  to  analyze  whether  data  is 
significantly  reprocessed.  Second,  the 
amendment  recognizes  that,  under  Rule 
llAa3-2,  some  plan  amendments  may 
become  effective  upon  filing. 

E.  CQ  Plan  Changes 

The  changes  made  by  the  CTA  Plan 
amendment  also  apply  to  the  CQ  Plan 
amendment  except  to  the  extent  they 
pertain  to  matters  that  are  unique  to  last 
sale  information,  such  as  the  use  of  a 
low  speed  line.  The  CQ  Plan  amendment 
makes  two  changes  that  are  not  made 
by  the  CTA  Plan  amendment,  but  that 
conform  the  CQ  Plan  to  the  CTA  Plan. 
First,  the  CQ  Plan  makes  clear  that 
nonprofessional  fees  can  be  increased 
by  a  two-thirds  vote.  Second,  the 
amendment  states  that  the  CQ  Plan 
participants  must  pay  high  speed  line 
access  charges. 

F.  Implementation  Phases 

The  amendment  would  be 
implemented  in  two  phases.  First,  the 
professional  fee  restructuring  requires 
substantial  changes  to  the  NYSE's 
billing  system.  The  Participants  expect 
to  implement  the  new  professional  fees 
during  the  first  half  of  1987  after  the 
NY'SE  makes  necessary  software 
changes.  Second,  certain  larger 
subscribers  who  face  a  substantial 
change  in  fees  under  the  new  structure 
will  have  the  new  fees  phased  in  under 
"transition  rules",  that  were  filed  with 
the  amendment.  These  rules  hold  users 
of  100  or  more  devices  to  a  10  percent 
change,  up  or  down,  from  what  their 
payments  would  be  under  the  current 
schedules  during  the  first  year  after 
implementation.  The  rules  ease  these 
users  into  the  balance  of  the  increase/ 
decrease  over  the  second  and  third  year 
by  a  monthly  increment  of  V44th  of  the 
excess  above  10  percent. 
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n.  Request  for  Comment 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
amendment.  Persons  submitting 
comments  should  file  six  copies  with  the 
Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549.  Copies  of 
the  submission  and  related  items,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington.  DC.  All  communications 
should  refer  to  File  Nos.  4-281  and  S7- 
433  and  should  be  submitted  by 
December  17. 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)  [27]  and  (29). 

Dated:  November  6, 1986. 
Jonathan  Katz. 
Secretary. 
[PR  Doc.  86-25900  Filed  11-14-86;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


[Release  No.  34-23782;  File  No.  MSTC-86- 
05] 

Self-Regulatory  Organizations; 
Midwest  Securitiss  Trust  Co.;  Order 
Approving  Proposed  Rule  Change 

The  Midwest  Securities  Trust 
Company  ("MSTC")  on  August  11. 1986. 
filed  a  proposed  rule  change  (File  No. 
SR-MSTC-86-5)  under  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act").  TTie  Commission  published 
notice  of  the  proposal  in  the  Federal 
Register  on  August  27. 1986,  to  solicit 
public  comment.*  No  public  comment 
was  received.  This  Order  approves  the 
proposal. 

The  proposed  rule  change  would 
amend  Article  III,  section  2.  and  Article 
V.  sections  2.  5.  and  6  of  MSTCs  By- 
Laws  regarding  MSTC's  Board  of 
Directors.  First,  the  proposal  would 
amend  MSTC  By-Law  Article  III.  section 
2  to  make  MSTC's  President  an  ex- 
officio  member  of  MSTC's  Board  of 
Directors.  Second,  the  proposal  would 
divide  MSTC's  17  remaining  directors 
into  three  classes,  with  one  class  of  five 
directors  and  two  classes  of  six 
directors.  The  By-Law  currently  divides 
all  18  directors  into  three  equal  classes. 

The  proposal  would  amend  Article  V 
of  MSTC's  By-Laws  to  provide  that:  (1) 
MSTC  may  choose  its  President  from 
outside  MSTC's  Board  of  Directors:  and 
(2)  the  Chairman  and  Vice  Chairman  of 
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'  Securities  Exchange  Act  Release  No.  23546 
(August  21. 1986).  51  FR  30603  (August  27. 1986). 


the  Board  would  continue  as  Board 
members  and  would  lose  their  status  as 
ex-officio  Board  members.  The  By-Law 
currently  requires  that  the  President, 
Chairman,  and  Vice  Chairman  be 
chosen  from  Board  members  and 
provides  that  the  Chairman  and  Vice 
Chairman  are  ex-officio  Board  members 
with  a  right  to  vote. 

MSTC  slates  that  the  proposed  rule 
change  would  correct  discrepancies  in 
its  By-Laws.  MSTC  characterizes  the 
change  as  technical  and  states  that  it 
would  not  affect  the  existing  structure  of 
its  Board.  MSTC  further  states  that  the 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act,  noting  that  the 
proposal  would  help  to  insure  a  fair 
representation  of  MSTC  participants  in 
the  selection  of  MSTC  directors. 

The  Commission  agrees  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  that  it  should  be  approved. 
First,  the  Commission  believes  that  the 
proposal  clarifies  terms  governing  the 
service  of  MSTC's  Board  members.  The 
proposal  removes  a  source  of  potential 
confusion  by  eliminating  duplicative 
text.  For  example,  the  current  By-Laws 
state  that  MSTC's  Chairman  and  Vice 
Chairman  must  be  selected  from  among 
the  MSTC  Board  members,  i.e.,  that  they 
first  must  be  Board  Members  (with  the 
implicit  right  to  vote),  and  yet,  after  their 
selection,  they  remain  on  the  board  as 
ex-officio  members  with  the  right  to 
vote.  Second,  the  proposal  is  consistent 
with  MSTCs  fair  representation  duties 
under  the  Act.  Indeed,  in  our  view,  the 
proposal  in  no  way  reduces  the  fair 
representation  responsibilities  of  the 
MSTC  Board  or  changes  the  manner  in 
which  MSTC  directors  are  nominated 
and  elected.  See  MSTC  By-Laws,  Article 
3,  sections  2  and  4.  A  Nominating 
Committee  of  MSTC  participants  still 
will  be  elected  at  MSTC's  annual 
meeting  and  empowered  to  select 
directors  with  a  view  toward  providing 
fair  representation  of  the  interests  of  all 
MSTC  participants.  Finally,  the  proposal 
would  enable  MSTC's  Board  to  select 
MSTC's  President  &om  all  sources. 
Currently,  the  Board's  search  authority 
extends  only  to  those  18  persons  already 
on  MSTC's  Board.  This  expanded  search 
authority  should  help  to  ensure  that, 
whenever  MSTC's  President  must  be 
chosen,  MSTC's  Board  will  have  a  pool 
of  highly  qualiHed  candidates  for  the 
position. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-MSTC-86-5) 
be,  and  hereby  is,  approved. 

For  Commission,  by  the  Division  of  Market 
Regulation  pursuant  to  delegated  authority. 


Dated:  November  6, 1986. 
Jonathan  G.  Katz, 

Secretary, 

(FR  Doc.  86-25901  Filed  11-14-86:  8:45  am) 

BILUNG  COOC  SeiO-01-M 


(Release  No.  23780;  File  No.  SR-NASO-86- 

32] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  l>y  National 
Association  of  Securities  Dealers,  inc. 
Relating  to  an  Amendment  to 
Schedule  G  of  the  NASD  By-Laws. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  29, 1986.  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  to  section 
2(a)  of  Schedule  G  of  the  NASD  By- 
Laws  will  require  transactions  in  listed 
securities  executed  off  an  exchange  in 
the  United  States  between  4:00  and  4:30 
p.m.  Eastern  Time  to  be  reported  to  the 
Consolidated  Tape  Association  ("CTA") 
through  the  NASDAQ  System. 

II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regidatory  organization  included 
statements  conceming  the  purpose  of, 
and  basis  for.  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV,  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C), 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Se!f-ReguIatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed 
amendment  to  section  2(a)  of  Schedule 
G  of  the  NASD  By-Laws  is  to 
standardize  procedures  for  reporting 
transaction  in  listed  securities  executed 
off  an  exchange  in  the  United  States 
between  the  hours  of  4;00  and  4:30  p.m. 
Eastern  Time  to  CTA  through  the 
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NASDAQ  System.  Although  NASDAQ 
transaction  reporting  facilities  are 
currently  available,  upon  request,  for 
reporting  transactions  in  listed  securities 
to  CTA  between  the  hours  of  4:00  and 
4:30  p.m.  Eastern  Time,  the  majority  of 
NASD  members  utilize  Form  T  to  report 
such  trades.  Information  from  Form  T, 
which  is  submitted  on  a  weekly  basis,  is 
not  included  in  daily  market  activity 
summaries.  Therefore,  requiring 
transactions  in  listed  securities  executed 
between  4:00  and  4:30  p.m  to  be  reported 
to  CTA  through  NASDAQ  would  not 
result  in  the  dissemination  of  more 
complete  data  on  daily  trading  activity 
to  the  wire  services  and  print  media. 

Because  transactions  in  exchange- 
listed  securities  executed  outside 
exchange  trading  hours  are  considered 
to  be  over-the-counter  transactions,  the 
proposed  amendment  will  be  applicable 
to  member  firms  that  are  also  members 
of  a  national  securities  exchange  as  well 
as  sole  .NASD  member  firms.  The 
proposed  amendment  would  not, 
however,  require  the  reporting  of 
transactions  in  listed  securities  executed 
abroad  after  the  close. 

The  proposed  amendment  is 
consistent  with  section  15A(b)(6)  of  the 
Securities  Exchange  Act  of  1934,  which 
provides  that  the  rules  of  a  registered 
securities  association  shall  be  designed 
to  promote  just  and  equitable  principles 
of  trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  amendment  to  Schedule  G  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  EffectiveDess  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
AH  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  8, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  NovembeT  6. 1986. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-25902  Filed  11-14-86;  8.45  am] 

BILLING  CODE  MIO-OLM 


[Release  No.  34-29781;  File  No.  SR-OCC- 
86-201  j 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Options 
Clearing  Corporation 

On  October  3, 1986.  the  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(bKl).  The 
Commission  is  publishing  this  Notice  to 
solicit  comment  on  the  proposal. 

The  proposed  rule  change  amends 
OCC  By-Laws  and  Rules  and  adds  new 
Interpretations  and  Policies  to  those 


Rules  to  align  settlement  day  for 
expiring  foreign  currency  option 
exercises  and  assignments  with  delivery 
day  for  the  International  Monetary 
Market's  ("IMM")  foreign  currency 
futures  contracts.  •  Specifically,  OCC  By- 
Law  Article  XV,  section  l(m)  is 
amended  to  provide  that,  with  respect  to 
expiring  foreign  currency  options,  the 
term  "business  day"  may  include  the 
Sunday  following  expiration  date  for  the 
purposes  of  OCC  Rules  1602, 1604  and 
1605,*  and  may  exclude  the  last  day  of 
trading  preceding  such  expiration  date 
for  purposes  of  OCC  Rule  1605.  This 
change  enables  OCC  to  process 
expiration  Saturday's  exercise  notices 
on  Sunday  and  to  defer  until  Sunday  the 
processing  of  exercise  notices  tendered 
on  the  Thursday  preceding  expiration.  ^ 

Additionally,  the  proposed  rule 
change  revises  OCC  Rule  602A.  That 
Rule  concerns  Clearing  Member  margin 
requirements  for  nonequity  options.  'The 
proposal  amends  paragraph  (f)(2)  of  that 
Rule  to  clarify  that  foreign  currency 
Clearing  Members'  net  exercise 
settlement  obligations  from  expiring 
options  will  be  included  in  OCC's 
margin  calculations  beginning  with  the 
business  day  following  the  date  on 
which  an  Exercise  Settlement  Report  is 
issued.  This  insures  that  exercised  long 
positions  and  assigned  short  positions  in 
foreign  currency  options  are  margined 
beginning  on  Monday.  Previously,  the 
language  of  Rule  602A  required  margin 
begirming  on  the  second  liusiness  day 
following  the  date  of  exercise,  which 
may  or  may  not  have  been  Monday. 

The  rule  change  also  amends  several 
OCC  Rules  in  Chapter  XVI  and  adds 
new  Interpretations  and  Policies  to 
those  Rules.  First,  a  new  Interpretation 
and  Policy  is  added  to  Rule  1602. 

That  Interpretation  and  Policy 
provides  that  the  Sunday  following 
expiration  date  for  foreign  currency 
options  shall  be  deemed  to  be  a 


'  OCC  currently  hag  pending  before  the 
Commission  a  proposed  rule  change  that  would 
enable  an  OCC  Clearing  Member  that  is  also  a 
Clearing  Member  of  OCC's  commodities  futures 
clearing  subsidiary,  the  Inttnnarket  Clearing 
Corporation  ( "ICC"),  to  crols-net  its  OCC  exercise 
and  assignment  settlement  obligations  in  foreign 
currency  options  with  its  ICC  settlement  obligations 
in  futures  contracts  on  the  same  foreign  currency 
set'ling  on  the  same  date.  See  File  No.  SR-OCC-a6- 
14  published  for  comment  in  Securities  Exchange 
Act  Release  No.  23452  (July  22. 1986).  51  FR  28965 
(July  28, 1966). 

'  OCC  By-Law  Article  XV,  section  l(i).  defines 
expiration  date  for  foreign  ciurency  options  as  the 
Saturday  immediately  preceding  the  third 
Wednesday  of  the  expiration  month  of  such  option 
contract. 

'  Foreign  ciurency  option  assignments,  however. 
still  will  occur  on  Friday  morning  pursuant  to  OCC 
Rules  803  and  1602. 
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business  day  for  purposes  of  issuing 
Exercise  and  Assignment  Activity 
Reports  reflecting  the  exercise  and 
assignment  of  options  that  were 
exercised  on  expiration  date. 

Second,  the  proposal  revises  OCC 
Rule  1604  regarding  the  exercise 
settlement  date  for  foreign  currency 
options.  Amended  Rule  1604(a)  clarifies 
that  exercise  settlement  date  will  be  the 
third  business  day  following  the 
business  day  after  the  day  on  which  an 
exercise  notice  regarding  such  option 
was  tendered  to  OCC*  The  new 
Interpretation  and  Policy  to  Rule  1604 
clarifies  that  the  Sunday  following  the 
expiration  date  of  a  foreign  currency 
option  is  a  business  day  for  purposes  of 
determining  the  exercise  settlement  date 
for  options  exercised  on  expiration  date. 
Moreover,  Rule  1604(b]  is  amended  to 
provide  that  the  OCC  Board  of  Directors 
may  advance  the  exercise  settlement 
date  for  foreign  currency  options  to  meet 
unusual  conditions  or  whenever  such 
action  is  in  the  public  interest." 
Previously,  OCC  Directors  could  only 
extend  or  postpone  exercise  settlement 
date.  The  Rule,  as  amended,  enables 
OCC  to  maintain  a  Wednesday 
settlement  date  even  if  there  is  a  bank 
holiday  in  the  country  of  origin  on  the 
intervening  Monday  or  Tuesday." 

Finally,  the  proposal  adds  a  new 
Interpretation  and  Policy  to  Rule  1605, 
which  concerns  the  allocation  of 
exercise  settlement  obligations.  New 
Interpretation  and  Policy  2  clarifies  that, 
for  expiring  foreign  currency  options,  the 
Sunday  following  expiration  date  will  be 
deemed  a  business  day  and  the  last  day 
of  trading  will  be  deemed  not  to  be  a 
business  day.  In  addition,  the  Exercise 
Settlement  Report  issued  on  Sunday 
following  expiration  date  will  include 
settlement  obligations  in  respect  of  long 
and  short  positions  in  expiring  foreign 
currency  options  resulting  from 
exercises  effected  on  the  business  date 
preceding  the  last  trading  day,  as  well 
as  exercises  effected  on  expiration  date. 

OCC  states  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act 
in  that  it  will  promote  the  public  interest 
by  clarifying  OCC's  Rules  to  reflect 


*  This  change  merely  reflects  existing  practice; 
settlement  generally  occurs  on  Wednesday  for 
options  exercised  on  expiration  date  or  the 
Thursday  preceding  expiration  date. 

»  OCC  would  communicate  any  advance 
settlement  date  to  Clearing  Members  in  the  notice 
OCC  now  distributes  at  expiration  reflecting 
settlement  dates  and  other  important  information. 
OCC  Directors  also  may  postpone  exercise 
settlement  date  under  this  Rule. 

•  IMM  futures  contracts  generally  settle  on 
Wednesday  even  if  there  is  a  bank  holiday  in  the 
country  of  origin  on  the  intervening  Monday  or 
Tuesdav. 


actual  practice  and  will  continue  to 
facilitate  the  investing  public's  use  of 
the  foreign  currency  options  and  futures 
markets.  OCC  believes  that  unifying 
expiring  foreign  currency  option 
exercise  and  assignment  settlement 
dates  and  delivery  dates  for  foreign 
currency  futures  will  result  in  fewer 
actual  settlements  and  lower  costs  to 
Clearing  Members. 

The  foregoing  has  become  effective 
pursuant  to  section  19(b)(3)(a)  of  the 
Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  change  if  if  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  the 
investors  or  otherwise  in  furtherance  of 
the  purposes  of  the  Securities  Exchange 
Act  of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views  are 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  filing,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  file  number 
SR-OCC-86-20  and  should  be  submitted 
by  December  8. 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  November  6, 1986. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-25903  Filed  11-14-86;  8:45  am] 

BIU.ING  CODE  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  III  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 


Council,  located  in  the  geographical  area 
of  Clarksburg,  West  Virginia,  will  hold  a 
public  meeting  beginning  Thursday. 
December  4, 1986,  at  1:00  p.m.  and 
ending  Friday,  December  5, 1986  at  12:00 
Noon  at  Oglebay  Park,  Wheeling,  West 
Virginia  to  discuss  such  business  as  may 
be  presented  by  members,  the  staff  of 
the  U.S.  Small  Business  Administration, 
and  others  attending. 

For  further  information,  write  or  call 
Marvin  P.  Shelton,  District  Director.  U.S. 
Small  Business  Administration,  P.O.  Box 
1608,  Clarksburg,  West  Virginia  2632- 
1608  or  phone  (304)  622-6601. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils: 
November  7, 1986. 
|FR  Doc.  86-25917  Filed  11-14-86:  8:45  amj 

BILLING  CODE  M2S-01-4I 


Region  IX  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Francisco,  California,  will  hold  a 
public  meeting  at  10:00  a.m.  on  Tuesday. 
December  2, 1986  in  the  San  Francisco 
District  Office  of  the  Small  Business 
Administration,  211  Main  Street.  5th 
Floor— Room  543,  San  Francisco, 
California. 

The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration  or  others 
present. 

For  further  information,  write  or  call 
the  Office  of  District  Director.  San 
Francisco  District  Office,  211  Main 
Street — 4th  Floor,  San  Francisco, 
California  94105,  (415)  974-0642. 
Jean  M.  Nowak, 

Director,  Office  of.^dvison  Councils. 
November  7. 1986. 
[FR  Doc.  86-25916  Filed  11-14-86:  8:45  amj 

BILUNG  CODE  WnS-OI-W 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

(Docket  No.  S-794] 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Application  To  Operate  a  C7-S-95a 
RO/RO  Vessel  on  Its  Trade  Route  13 
From  the  South  Atlantic 

Lykes  Bros.  Steamship  Co..  Inc. 
(Lykes)  by  application  dated  October  31, 
1986,  has  requested  an  amendment  to 
Appendix  B  of  Operating-Differential 
Subsidy  Agreement  (ODSA).  Contract 
MA/MSB-451  to  permit  the  operation  of 
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a  C7-S-9Sa  RO/RO  vessel  on  its  Trade 
Route  (TR)  13  from  the  U.S.  South 
Atlantic. 

Appendix  B  of  Lykes  Contract  MA/ 
MSB-451  states  that  "[t]he  Operator 
may  not  operate  C7-S--95a  vessels  &om 
or  to  U.S.  South  Atlantic  ports  on  Trade 
Route  13  (U.S.  South  Atlantic  and  Gulf/ 
Mediterranean]  without  prior  notice 
under  section  605(c]  of  the  Merchant 
Marine  Act,  1936,  as  amended."  Lykes 
currently  provides  approximately 
biweekly  service  on  its  TR  13  service 
with  three  CS-37e  Pacer  type  vessels. 
Under  ODSA  Contract  MA/MSB-451. 
Lykes  is  authorized  to  make  a 
minimum/maximum  of  42/48  sailings 
per  year  on  TR  13. 

Lykes'  application  stresses  that  there 
is  no  other  U.S.-flag  RO/RO  service 
from  the  South  Atlantic  portion  of  TR  13. 
Further,  according  to  Lykes,  since 
Prudential  Lines,  Inc.  has  recently 
ceased  all  service  from  the  South 
Atlantic  to  the  Mediterranean,  and  is 
nnlikely  to  commence  service  in  the 
foreseeable  future,  there  is  no  basis  for 
section  605(c]  scrutiny  under  the 
transfer  and  interchange  policy,  because 
the  capacity  of  the  C7-S-95a  RO/RO 
vessel  is  reasonably  comparable  to  the 
vessels  authorized  to  operate  on  the 
South  Atlantic  portion  of  TR  13,  and  the 
proposed  employment  is  in  fact,  merely 
a  substitution  or  interchange. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  Hrm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  tripHcate 
with  the  Secretary,  Maritime 
Administration,  Room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
December  2, 1986.  The  Maritime  Subsidy 
Board  will  consider  any  comments 
submitted  and  take  such  actions  with 
respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
subsidies) 

By  Order  of  the  Maritime  Subsidy  Board. 
Dated:  November  10, 1986. 

James  E.  Saari, 

Secretary. 

[FR  Doc.  86-25826  Filed  11-14-86;  8:45  am] 

BIUJNG  CODE  4>10-«1-« 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Secretary 

[Supp.  to  Oept  Ctrc— Put>lic  D«bt  Series- 
No.  36-86] 

Treasury  Bonds  of  2016 

Washington,  November  7, 1966. 

The  Secretary  announced  on 
November  6, 1986,  that  the  interest  rate 
on  the  bonds  designated  Bonds  of  2016, 
described  in  Department  Circular — 
Public  Debt  Series — No.  36-86  dated 
October  30, 1988,  will  be  7V4  percent. 
Interest  on  the  bonds  will  be  payable  at 
the  rate  of  7V4  percent  per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  86-25804  Filed  11-14-86;  8:45  am] 

BILLING  CODE  4S1(M0-M 


[Supp.  to  OepL  Cb-.— Public  Debt  Series- 
No.  34-86] 

Treasury  Notes,  Series  T-1989 

Washington,  November  5, 1986. 

The  Secretary  announced  on 
November  4, 1936,  that  the  interest  rate 
on  the  notes  designated  Series  T-1989, 
described  in  Department  Circular — 
Public  Debt  Series— No.  34-86  dated 
October  30, 198ft  will  be  6%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6%  percent  per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  86-25806  Filed  11-14-86;  8:45  am] 

BILUNG  CODE  W10-4S-M 


(Supp.  to  Dept  Cir.— Public  Debt  Series— 
No.  35-86] 

Treasury  Notes,  Series  0-1996 

Washington,  November  6, 1986. 

The  Secretary  announced  on 
November  5, 1986,  that  the  interest  rate 
on  the  notes  designated  Series  D-1996, 
described  in  Department  Circular — 
Public  Debt  Series — No.  35-86  dated 
October  30, 1986,  will  be  7V*  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7V*  percent  per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  86-25805  Filed  11-14-86;  8:45  am) 

BILLING  CODE  4S10-40-M 


UNITED  STATES  INFORMATION 
AGENCY 


Culturally  SIgnlficaAt  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978).  and 
Delegation  of  Authority  of  June  27. 1985 
(50  FR  27393,  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Mounted 
Oriental  Porcelain"  (see  list '),  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  between 
the  International  ^ckibitions  Foundation 
and  various  foreign  lenders.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  Frick  Collection,  New  York.  New 
York,  beginning  on  or  about  December  2, 
1986.  to  on  or  about  March  1, 1987;  the 
Nelson-Atkins  Museum  of  Art,  Kansas 
City,  Missouri,  begiisiing  on  or  about 
March  28, 1987,  to  on  or  about  May  24. 
1987;  and  at  the  Center  for  the  Fine  Arts, 
Miami,  Florida,  beginning  on  or  about 
June  13, 1987.  to  on  or  about  August  23, 
1987;  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register 

Dated:  November  13. 1986. 
Joseph  A.  Morris. 
General  Counsel. 
[FR  Doc.  86-25955  Filed  11-14-86;  8:45  am] 

BILLMO  CODE  SZaO-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  307-1]     | 

Termination  of  Investigation;  Export 
Performance  Requirements  In  ttie 
Automotive  Sector  on  Taiwan 

agency:  Office  of  the  United  States 
Trade  Representative.  Executive  Office 
of  the  President.        i 

action:  Notice.         ' 

summary:  The  United  States  Trade 
Representative  has  decided  to  terminate 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  John  Limibars  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7970,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street,  SW., 
Washington,  DC  20547. 
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the  investigation  initialed  April  8  under 
the  authority  of  section  307  of  the  Trade 
and  Tariff  Act  of  1984  (19  U.S.C.  2114d). 
concerning  the  use  of  export 
performance  requirements  on  foreign 
direct  investment  in  the  automotive 
sector  on  Taiwan. 
EFFECTIVE  DATE:  October  9, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Eiss.  Deputy  Assistant  U.S. 
Trade  Representative  for  Trade  Policy 
and  Analysis,  Office  of  the  United 
States  Trade  Representative.  600 17th 
Street.  NW.,  Washington.  DC  20506, 
(202)  395-5656. 

SUPPLEMENTARY  INFORMATION:  On 
March  31. 1986.  the  President  of  the 
United  States  directed  the  United  States 
Trade  Representative  (USTR)  to 
investigate  the  imposition  of  export 
performance  requirements  on  foreign 
direct  investment  in  the  automotive 
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sector  on  Taiwan.  On  April  8.  the  USTR 
initiated  an  investigation  concerning 
such  export  performance  requirements 
on  Taiwan  (51  FR  12008). 

Two  rounds  of  consultations  were 
held  between  the  American  Institute  on 
Taiwan  (AIT)  and  the  Coordinating 
Council  for  North  American  Affairs 
(CCNAA)  concerning  this  issue.  As  a 
result  of  these  consultations,  agreement 
was  reached  between  AIT  and  CCNAA 
regarding  actions  that  the  authorities  on 
Taiwan  will  be  taking  concerning  the 
use  of  such  requirements. 

CCNAA  informed  AIT  that  export 
performance  requirements  will  not  be 
imposed  in  any  future  or  pending 
investment  applications  for  initial  or 
expanded  direct  foreign  investment  in 
this  sector.  Also,  a  general  review  of  the 
Automotive  Industrial  Development 
Plan  will  be  conducted  before  the  end  of 


June  1987.  and  the  export  performance 
provisions  in  the  Plan  will  be  eliminated 
at  that  time,  including  the  lifting  of 
existing  export  performance 
requirements  from  firms  that  are 
currently  subject  to  such  requirements. 

Based  on  these  commitments,  ATT  has 
recommended  to  USTR  that  we 
terminate  the  section  307  investigation 
on  export  performance  requirements  in 
the  automotive  sector  on  Taiwan.  On 
consideration  of  this  request,  and  based 
on  our  understanding  that  the 
commitments  contained  in  the 
agreement  between  ATT  and  CCNAA 
will  be  implemented  as  scheduled,  we 
have  determined  that  termination  of  this 
investigation  is  appropriate  at  this  time. 
Judith  Hippler  Bello, 
Chairman.  Section  301  Committee. 
(FR  Doc.  86-25861  Filed  11-14-86;  8.45  am) 
BILUNG  CODE  31MM)1-M 
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Sunshine  Act  Meetings 


19  86 


This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  of  meetings  puMsfwd 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


FEOEflAL  ENEMQV  ReOUtATONV 
COMMISSION 

"FEOBIAL  REQtSTER"  CITATION  OF 

PREVKMM  ANNOUNCCMon:  November 

12. 1986,  51  FR  41043. 

PNCVIOUSLV  ANNOUNCCOTIMC  AND  DATE 

OF  MEETING:  November  12. 1966. 9:00 

a.m. 

CHANGE  IN  THE  MEETING:  The  following 
items  have  been  added: 

Item  No.,  Docket  No.,  and  Company 

3— RM87-S-O00.  Notice  of  Inquiry  into 
Alleged  Anticompetitive  Practices  Related 
to  Marketing  Afflliates  of  Interstate 
Pipelines 

4 — CI86-168-000,  Tenngasco  Corporation,  et 
al. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-25940  Filed  11-13-86;  10:51  am] 

BILUNG  CODE  S717-<a-«l 
FEDERAL  RESERVE  SYSTEM 

Committee  on  Employee  Benefits  of  the 

Federal  Reserve  System 

TIME  AND  date:  2:30  p.m.,  Thursday, 

November  20, 1986. 

PlACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


Federal  Regtsler 

VoL  51,  No.  221 

Monday,  November  17.  1986 


entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
status:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to:  (a)  The  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan,  THrift  Plan,  Long-Term 
Disabihty  Income  Ran,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  general  supervision  of  the  operations  of 
the  Plans:  (c)  the  maintenance  of  pro|)er 
accounts  and  accounting  procedures  in 
respect  to  the  Plans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans;  (3)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  (f]  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans. 

Specific  items  include:  (1)  Office  of 
Employee  Benefits'  expense  budget  for  1987; 
and  (2)  proposals  regarding  the  Retirement 
and  Thrift  Plans. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  13, 1986. 
William  W.  Wiles,  | 
Secretary  of  the  Board. 
[FR  Doc  86-25941  Piled  11-13-86;  10:47  am] 

BIUJNQ  CODE  621(H)1-M  , 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS: 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Buildi^.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  4522-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  13, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  8ft-25968  Filed  11-13-86;  2:41  pmj 

BILUNO  CODE  UIO-OI-M 


Monday 
November  17,  1986 


Part  II 


Department  of 
Education 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  222 

Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitable  Free  Public  Education;  Final  Rule 


41562 


Federal  Register  /  Vol.  51.  No.  221  /  Monday.  November  17.  1986  /  Rules  and  Regulations 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  222 

Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Sultat>le  Free  Public  Education 

aqency:  Department  of  Education. 
action:  Final  regulations. 


summary:  The  Secretary  amends  the 
regulations  governing  the  Impact  Aid 
Program  to  include  eligibility  criteria  for 
payments  under  section  3  of  Pub.  L  81- 
874.  Section  3  payments  provide 
maintenance  and  operations  assistance 
to  local  educational  agencies  (LEAs)  in 
federally  affected  areas.  These 
regulations  affect  payments  to  LEAs 
beginning  with  fiscal  year  (FY)  1987. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOB  FURTHER  INFORMATION  CONTACT. 

W.  Stanley  Kruger.  Acting  Director, 
Division  of  Impact  Aid.  U.S.  Department 
of  Education,  Room  2117. 400  Maryland 
Avenue  SW..  Washington.  DC  20202- 
6272.  Telephone  (202)  732-3637. 
SUPPLEMENTARY  INFORMAJieNr^ublUL^ 
Law  81-874,  as  anifinded^e  ActlTio^ 
U.S.C.  236-244,  Tcnown  as  the  Impact  Aid 
program,  authorizes  assistance  to  LEAs 
that  are  fmancially  burdened  by  a 
reduced  tax  base  resulting  from  the 
Federal  acquisition  of  real  property,  or 
by  an  increased  student  population  due 
to  Federal  activities,  or  both.  Section  3 
of  the  Act  addresses  both  types  of 
burdens  by  authorizing  payments  to 
LEAs  that  are  to  provide  free  public 
education  to  federally  connected 
students.  These  payments  supplement 
local  revenues  and  assist  the  LEAs  in 
meeting  their  maintenance  and 
operations  costs. 

These  regulations  establish  criteria  for 
determining  the  eligibiUty  of  LEAs  to 
claim  children  for  purposes  of  section  3 
Impact  Aid  payments.  Pursuant  to  the 
Act.  these  regulations  provide  that  an 
LEA  cannot  claim  students  for  payment 
purposes  if  it  is  not  both  responsible  for 
providing,  and  in  fact  providing,  the 
students  a  free  public  education.  They 
further  the  purpose  of  the  Impact  Aid 
program  by  directing  the  limited  Federal 


funds  to  those  LEAs  that  are  burdened 
by  having  to  educate  federally 
connected  children. 

Although  the  Secretary  anticipated 
that  the  regulations  would  govern  FY 
1986  payments.  Pub.  L.  99-349  (July  2, 
1986)  prohibits  the  Department  from 
promulgating  under  the  Act  any  new 
regulations  effective  for  FY  1986. 
Therefore,  these  regulations  will  not 
affect  any  FY  1986  payments.  All  section 
3  payments  made  for  FY  1987  and 
beyond,  however,  will  be  governed  by 
these  regulations. 

The  Department  received  a  number  of 
comments  in  response  to  the  Notice  of 
Proposed  Rulemaking  (NPRM)  published 
in  the  Federal  Register  on  May  14, 1986 
at  51  FR 17722.  Those  comments,  along 
with  the  Department's  responses,  are 
summarized  in  Appendix  B  to  these 
regulations,  In  light  of  the  congressional 
mandate  to  delay  the  proposed  FY  1986 
effective  date  of  these  regulations, 
comments  that  requested  postponement 
of  the  anticipated  FY  1986  effective  date 
are  not  summarized. 

For  the  most  part,  these  final 
regulations  do  not  differ  from  the  NPRM. 
As  a  result  of  a  recommendation  made 
by  several  commenters,  however, 
Examples  1  and  2  have  been  clarified 
with  respect  to  an  LEA's  responsibility 
to  educate  federally  connected  children 
whose  education  is  substantially  funded 
by  the  Bureau  of  Indian  Affairs  (BIA). 
The  examples  now  explain  that, 
although  an  LEA  in  that  situation  may 
retain  legal  responsibility  for  educating 
those  children,  the  BIA  has  relieved  the 
.  iEA  of  its  practical  and  financial 
responsibility  for  their  education. 

Except  for  the  part  that  describes 
Examples  1  and  2,  the  substantive 
discussion  in  the  preamble  to  the  NPRM 
is  applicable  to  these  final  regulations. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
1229lK  They  are  not  classified  as  major 
becaulse  they  do  not  meet  the  criteria  for 
majo;  regulations  established  in  the 
rer. 

List  of  Subjects  in  34  CFR  Part  222 

Elementary  and  secondary  education, 
Federally  affected  areas. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  those  final  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.041.  School  Aaeistance  in  Federally 
Affected  Areas— Maintenance  and 
Operations) 


Dated:  October  10, 1986. 
William  ).  Bennett. 
Secretary  of  Education. 

The  Secretary  amends  Part  222  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATION  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBUC  EDUCATION 

1.  Part  222  is  amended  by  revising  the 
citation  of  authority  to  read  as  follows: 

Authority:  20  U.S.Q  236-244.  unless 
otherwise  noted. 

2.  Subpart  I  consisting  of  SS  222.80 
and  222.81  is  revised  to  read  as  follows: 

Subpart  h— Standard*  for  Detemiining 
Eligibility  Under  Section  3  of  ttie  Act 

Sec. 

222.80  Payments  to  local  educational 
agencies. 

222.81  Free  public  education. 

Subpart  I— Standards  for  Determining 
Eligibility  Under  Section  3  of  the  Act 

§  222.80    Payments  to  local  educational 
agencies. 

The  Secretary  makes  payments  to  an 
applicant  local  educational  agency 
(LEA)  for  children  claimed  under  section 
3  of  the  Act.  only  if— 

(a)  The  LEA  is  responsible  under 
applicable  State  or  Federal  law  for 
providing  a  free  public  education  (as 
provided  in  §  222.81)  to  those  children; 

(b)  The  LEA  is  providing  a  hee  public 
education  to  those  children;  and 

(c)  The  State  provides  fiinds  for  the 
education  of  those  children  on  the  same 
basis  as  all  other  pablic  school  children 
in  the  State,  imless  permitted  otherwise 
under  section  5(d)(2)  of  the  Act. 
(Authority:  20  U.S.C.  238  (a)  and  (b)) 

9  222.81    Free  publie  education. 

(a)  As  used  in  §  222.80,  a  free  public 
education  means  education  that  is 
provided — 

(1)  At  public  expense; 

(2)  As  the  complete  elementary  or 
secondary  educational  program; 

(3)  In  a  school  of  the  LEA  or  under  a 
tuition  arrangement  with  another  LEA  or 
other  educational  entity;  and 

(4)  Except  with  respect  to 
handicapped  children,  under  public 
supervision  and  direction. 

(b)  For  the  purpose  of  paragraph  (a)(1) 
of  this  section,  education  is  provided  at 
public  expense  if — 
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(1)  There  is  no  tuition  charge  to  the 
child  or  the  child's  parents;  and 

(2)  Federal  funds,  other  than  Impact 
Aid  funds,  do  not  provide  a  substantial 
portion  of  the  educational  program. 

(c)  For  the  purpose  of  paragraph  [a)(2) 
of  this  section,  the  complete  elementary 
or  secondary  educational  program  is  the 
program  recognized  by  the  State  as 
meeting  all  requirements  for  elementary 
or  secondary  education  for  the  children 
claimed  and  does  not  include  a  program 
that  provides  only — 

(1)  Supplementary  services  or 
instruction;  or 

(2)  A  portion  of  the  required 
educational  program. 

(d)  For  the  purpose  of  paragraph  {a)(3) 
of  this  section,  a  tuition  arrangement 
must — 

(1)  Satisfy  all  applicable  legal 
requirements  in  the  State;  and 

(2)  Genuinely  reflect  the  apphcant 
LEA's  responsibility  to  provide  a  free 
public  education  to  the  children  claimed 
under  section  3. 

(e)  For  the  purpose  of  paragraph  (a)(4) 
of  this  section,  education  provided 
under  public  supervision  and  direction 
means  education  that  is  provided — 

(1]  In  a  school  of  the  apphcant  LEA  or 
another  LEA;  or 

(2)  By  another  educational  entity,  over 
which  the  applicant  LEA,  or  other  public 
agency,  exercises  authority  with  respect 
to  the  significant  aspects  of  the 
educational  program  for  the  children 
claimed.  The  Secretary  considers 
significant  aspects  of  the  educational 
program  to  include  administrative 
decisions  relating  to  teachers, 
instruction,  and  curriculum. 
(Authority:  20  U.S.C.  244(4)) 

Appendix  A— Examples  Illustrating 
Application  of  Regulations  in  Certain 
Situations 

Note:— This  appendix  will  not  be  shown  in 
the  Code  of  Federal  Regulations. 

Example  No.  1.  Each  LEA  in  a  State  is 
held  responsible  under  State  law  for 
providing  a  free  public  education  to  all 
students  who  reside  within  its 
boundaries.  This  LEA  meets  its  legal 
responsibility  of  providing  free  public 
education  to  its  resident  students  by 
operating  schools  for  grades 
kindergarten  through  12.  While  all  the 
students  residing  within  this  LEA  are 
entitled  to  attend  its  schools  to  receive 
free  public  education,  they  are  not 
required  to  do  so. 

Also  located  in  or  near  this  LEA  are 
several  schools  operated  by  tribal 
groups  under  contract  with  the  Bureau 
of  Indian  Affairs  (BIA)  of  the 
Department  of  the  Interior.  The  BIA 
provides  funding  to  these  schools  from 


the  Indian  School  Equalization  Program 
(ISEP)  under  a  formula  designed  to 
provide  the  full  cost  of  educating  the 
eligible  students  attending  the  schools. 

A  large  number  of  Indian  students 
residing  on  Indian  lands  in  the  LEA  are 
eligible  and  choose  to  attend  the  BIA- 
funded  schools  where  they  receive  the 
full  program  of  instruction  at  the 
elementary  or  secondary  level  required 
by  the  State.  The  LEA  does  not  provide 
educational  services  to  the  students  in 
the  BIA-funded  schools. 

The  LEA  claims  to  have  a  tuition 
arrangement  with  the  BIA-funded 
schools.  Under  that  arrangement,  the 
LEA  agrees  to  send  to  each  BL\-funded 
school  the  full  amount  of  the  Impact  Aid 
payments  that  it  anticipates  receiving  on 
behalf  of  students  attending  that  school, 
less  ten  percent. 

In  this  case,  although  the  LEA  may 
retain  legal  responsibility  for  educating 
the  children  attending  the  BIA-funded 
schools,  the  BIA  has  relieved  the  LEA  of 
its  practical  and  Rnancial  responsibility 
to  educate  those  children.  The  LEA  is  no 
longer  burdened,  within  the  meaning  of 
the  Act.  by  having  to  educate  federally 
connected  children,  because  their 
education  is  being  provided  by  the  BIA. 

Because  the  BIA  has  assumed  the 
practical  and  financial  responsibility  for 
educating  students  attending  its 
schools — and  would  be  required  by 
Federal  statute  to  do  so  even  if  the  LEA 
received  no  Impact  Aid— the  fact  that 
the  LEA  claims  to  have  a  tuition 
agreement  with  each  of  the  BL\-funded 
schools  makes  no  difference,  the 
"tuition"  payments  the  LEA  makes  to 
the  BIA-funded  schools  are  gratuitous. 

Under  these  regulations,  the  LEA  is 
not  eligible  to  claim  the  children 
because  it  is  not  in  fact  providing  those 
children  a  bee  public  education.  One  of 
the  four  tests  of  a  free  pubUc  education 
in  S  222.81  is  whether  the  education  is 
provided  at  public  expense.  Because 
Federal  BIA  funds  provide  a  substantial 
portion,  if  not  the  full  cost,  of  the 
educational  program  for  those  children, 
the  education  is  not  provided  at  pubhc 
expense  as  required  by  S  222.81(b). 

Example  No.  2.  In  one  community 
there  are  two  educational  entities  Uiat 
serve  the  school-aged  children  in  the 
area.  One  of  the  entities  is  an  LEA  and 
the  other  is  a  school  operated  by  an 
Indian  tribe  widj  ISEP  funds  provided 
through  a  contract  with  the  BIA.  While 
the  LEA  and  the  Indian  tribe  operate 
separate  elementary  schools,  they  have 
decided  that  it  is  in  their  mutual  interest 
to  operate,  through  a  joint  board,  a 
single  high  school  program  for  all  the 
children  in  the  conununity.  The 
members  on  the  joint  board  who 
represent  the  LEA  exercise  authority 


with  respect  to  all  matters  of 
significance  concerning  the  operation  of 
the  high  school. 

The  high  school  consists  of  two 
buildings,  one  of  which  is  owned  by  the 
LEA  and  the  other  by  the  BIA  school. 
The  two  buildings  are  used  as  one 
facility  with  all  students  moving  freely 
from  one  to  the  other  for  their  classes. 
The  high  school  program  is  provided 
free  of  charge  to  all  of  the  students  who 
attend  and  is  fully  accredited  and 
recognized  by  the  State.  The  LEA  and 
the  BIA  school  pool  the  resources 
available  for  the  students  each  is 
responsible  for  educating.  The  LEA 
contributes  funds  it  raises  from  local 
property  taxes,  and  the  BIA  school 
contributes  the  funds  it  receives  under 
the  ISEP  formula.  The  State  provides 
State  aid  payments  on  an  equal  basis  for 
all  the  students  in  this  high  school. 

In  this  case,  the  BIA  has  reheved  the 
LEA  of  its  practical  and  financial 
responsibility  for  educating  the  high 
school  students  funded  by  the  BIA  under 
the  ISEP  formula.  The  LEA  is  no  longer 
burdened,  within  the  meaning  of  the 
Act,  by  having  to  educate  federally 
connected  children,  because  their 
education  is  being  provided  by  the  BIA. 
Under  these  regulations,  the  LEA  is  not 
eligible  to  claim  those  children,  because 
the  LEA  is  not  in  fact  providing  them  a 
free  public  education  in  accordance  with 
§§  222.80(b)  and  222.81(b). 

The  LEA  is  eligible,  on  the  other  hand, 
to  claim  the  federally  connected  high 
school  students  whose  education  is  not 
funded  by  the  BIA.  Even  though  the  joint 
operation  of  the  high  school  is 
somewhat  unusual,  the  LEA  is 
reponsible  under  State  law  for 
providing,  and  is  in  fact  providing,  their 
free  public  education.  The  program  for 
those  students  is  funded  by  the  LEA's 
local  tax  revenues  and  State  aid 
contributions,  and  therefore  the 
education  is  provided  at  public  expense 
in  accordance  with  S  222.81(b).  The 
education  consists  of  the  complete 
secondary  educational  program 
recognized  by  the  State,  in  accordance 
with  S  222.81(c).  Finally,  because  the 
LEA's  representatives  on  the  joint 
school  board  exercise  authority  in  all 
significant  decisions  regarding  the 
operation  of  the  high  school,  the 
education  is  provided  under  pubhc 
supervision  and  direction  in  accordance 
with  S  222.81(e). 

Example  No.  3.  A  State  requires  each 
of  its  LEAs  to  provide  free  public 
education  to  all  students  residing  within 
its  boundaries.  In  this  State,  These  LEAs 
are  referred  to  as  "school  districts  of 
residence."  A  district  of  residence 
provides  its  students  the  complete 
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educational  program  required  by  the 
State. 

A  county  in  the  State,  containing  four 
districts  of  residence,  is  considered  an 
LEA  by  the  State  and  also  meets  the 
Federal  requirements  for  being  an  LEA 
because  it  provides  the  full  required 
educational  program  for  some  children. 
This  county  also  offers  a  supplementary 
program  of  advanced  vocational  training 
that  is  open  to  the  secondary  students  of 
the  four  districts  of  residence  located 
within  the  county.  Typically,  the 
secondary  students  from  the  districts  of 
residence  who  attend  the  county's 
advanced  vocational  education  program 
do  so  for  one  or  two  class  periods  a  day. 
While  the  advanced  vocational  classes 
may  be  counted  as  part  of  a  student's 
secondary  program,  a  student  could  not 
meet  the  State's  requirements  for  high 
school  graduation  by  attending  these 
classes  alone. 

Some  of  the  students  in  one  of  the 
districts  of  residence  are  federally 
connected  students  who  also  participate 
in  the  county's  supplementary 
vocational  program.  The  district  of 
residence  is  eligible  for  piuposes  of 
section  3  to  claim  those  students 
because  it  is  both  responsible  for 
providing,  and  in  fact  is  providing,  the 
complete  educational  program  required 
by  the  State.  The  county,  on  the  other 
hand,  would  not  be  eligible  to  claim 
those  students.  This  is  because  the 
county,  which  provides  only  a 
supplementary  portion  of  the  students' 
education,  does  not  provide  the 
complete  secondary  educational 
program  for  those  students  in 
accordance  with  5  222.81(c).  Therefore, 
the  county  is  not  providing  their  free 
public  education  as  required  by 
S  222.80(b). 

Example  No.  4.  An  LEA  located  in  a 
sparsely  populated,  rural  area  operates 
a  full  program  of  elementary  education, 
as  recognized  by  its  State,  for  the 
students  residing  within  its  boundaries. 
For  various  reasons,  the  LEA  does  not 
have  any  facilities  in  which  to  offer  a 
program  for  its  students  at  the 
secondary  level. 

The  LEA  provides  the  recognized 
secondary  education  program  to  its 
students  by  entering  into  a  tutition 
arrangement  with  a  local  private  school 
that  meets  applicable  State 
requirements.  The  tuition  covers  the  full 
cost  of  educating  all  its  students.  The 
program  is  governed  by  a  joint  school 
board  made  up  of  equal  numbers  of 
representatives  of  the  LEA  and  the 
private  school.  A  representative  of  the 
LEA  serves  as  the  director  of  the  board. 
The  joint  board  operates  the  secondary 
program  by  selecting  and  employing  all 
school  personnel,  designing  the 


curriculum,  and  supervising  classroom 
instruction.  In  the  event  of  a  stalemate 
with  regard  to  any  significant  decision 
affecting  the  educational  program,  the 
board  director  is  authorized  in  resolve 
the  issue. 

Under  these  regulations,  the  LEA  is 
eligible  to  claim  for  purposes  of  section 
3  the  students  who  are  attending  the 
private  school  for  their  secondary 
program.  The  LEA  is  both  responsible 
for  providing,  and  in  fact  is  providing, 
their  free  public  education  under 
S  222.80.  The  education  is  provided  at 
public  expense  (§  222.81  (b))  and  is  the 
complete  secondary  program  recognized 
by  the  State  (§  222.81(c)).  The  education 
is  being  provided  under  a  tuition 
arrangement  that  meets  applicable  State 
requirements  and  that  genuinely  reflects 
the  LEA'S  responsibility  to  provide  a 
free  public  education  to  the  children 
claimed  under  section  3,  in  accordance 
with  §  222.81(d).  Finally,  because  the 
LEA  exercises  authority  with  respect  to 
the  significant  aspects  of  the 
educational  program,  the  education  is 
provided  under  public  supervision  and 
direction  as  required  by  §  222.81(e). 

Appendix  B — Summary  of  Comments 
and  Responses  lo  the  Notice  of  Proposed 
Rulemaking 

Note. — This  appendix  will  not  be  codified 
In  the  Code  of  Federal  Regulations. 

General 

Comment.  Many  commenters 
suggested  that  the  regulations  should 
contain  a  hold-harmless  provision  for 
ineligible  districts  in  place  of  an 
absolute  bar  on  receipt  of  Impact  Aid 
funds.  Specifically,  they  requested  a 
gradual  phase-out  of  ftuids  to  ineligible 
districts  by  decreasing  payments  by  25 
percent  per  year  over  four  fiscal  years. 
They  argued  that,  without  such  a  hold- 
harmless  provision,  the  regulations 
would  have  a  devastating  financial 
impact  on  the  affected  LEAs.  One 
commenter  stated  that,  before  the 
regulations  are  finalized,  the  Secretary 
should  consider  individual  cases  in 
which  the  regulations  may  have  a 
drastic  economic  impact  on  an  LEA's 
budget. 

Response.  A  hold-harmless  provision, 
under  which  the  Department  would 
continue  to  make  payments  over  a 
period  of  time  to  ineligible  districts,  or 
an  "exceptions"  process  based  on 
individual  cases,  would  be  contrary  to 
the  purposes  and  objectives  of  the 
Impact  Aid  program.  Payments  under 
that  program  are  intended  to 
compensate  LEAs  that  are  responsible 
for  providing  and  are  providing  a  free 
public  education  to  federally  connected 
children.  Payments  made  to  districts  on 


behalf  of  children  enrolled  in  BLA- 
funded  or  private  schools  would  divert 
limited  Federal  funds  from  eligible  LEAs 
that  are  burdened  by  having  to  educate 
federally  connected  children. 

In  any  event,  since  the  regulations  will 
not  affect  payments  until  fiscal  year 
(FY)  1987,  affected  LEAs  will  have  more 
time  in  which  to  plan  for  reductions  in 
funds.  The  Department  informed  most 
affected  LEAs  in  a  January  1986  letter  of 
the  likelihood  of  reduced  payments,  and 
pubhshed  a  Notice  of  Intent  to  regulate 
in  the  Federal  Register  on  February  19. 
1986  (51  FR  6011).  School  districts  have 
thus  had  adequate  advance  notice  of 
regulatory  changes  that  could  affect 
their  funding. 

Comment.  One  commenter  suggested 
that  the  regulations  would  in  effect 
abolish  the  22  existing  cooperative 
agreements  between  LEAs  and  BIA- 
funded  schools,  and  that  those 
agreements  should  be  encouraged  rather 
than  discouraged. 

Response.  These  regulations  govern 
eligibility  for  section  3  payments;  they 
do  not  govern  cooperative  agreements, 
which  are  volimtarily  entered  into  by 
LEAs  and  BLA-funded  schools.  The 
Secretary  encourages  the  use  of 
cooperative  agreements  when  they 
constitute  valid  tuition  arrangements 
and  do  not  involve  unauthorized 
duplicate  Feder^  funding.  By  expressly 
permitting  valid  tuition  arrangements 
(§  222.81(a)(3)).  these  regulations  may,  in 
fact,  help  to  foster  genuine  cooperation 
between  LEAs  and  BIA-funded  schools. 
Under  these  regulations,  however,  it 
would  no  longer  be  possible  to  use 
cooperative  agreements  for  the  purpose 
of  obtaining  Impact  Aid  on  behalf  of 
children  who  are  claimed  for  funding  by 
the  BIA. 

Comment.  A  few  commenters  said 
that  the  regulations  violate  the  trust 
relationship  between  the  Indians  and 
the  United  States. 

Response.  The  Secretary 
acknowledges  the  special  trust 
relationship  that  exists  between  the 
Indians  and  the  United  States. 
Consistent  with  that  trust  relationship, 
the  BIA  provides  funds  for  eligible 
children  enrolled  in  its  schools  which 
are  designed  to  meet  the  full  cost  of 
those  children's  education.  In  addition, 
the  Impact  Aid  program  provides  for 
increased  entitlements  for  federally 
connected  Indian  children  and  for 
withholding  of  all  funds  if  LEAs  do  not 
establish  adequate  policies  and 
procedures  ensuring  equal  participation 
of  Indian  students.  "Hie  existence  of  that 
trust  relationship,  however,  does  not 
authorize  duplicate  Federal  funding  and 
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the  diversion  of  Impact  Aid  funds  from 
their  intended  purposes. 

Comment.  Several  commenters 
requested  that  a  district  whose  federally 
connected  children  do  not  qualify  for 
Impact  Aid  funding  under  the 
regulations  be  allowed,  nevertheless,  to 
claim  those  children  for  purposes  of 
determining  the  degree  of  the  district's 
Federal  impact.  (For  example,  if  a 
district  has  20  percent  or  more  "A" 
students  in  total  membership,  it  is 
known  as  a  "Super  A"  district  and 
receives  a  payment  more  than  two  times 
that  of  a  regular  "A"  district.)  The 
commenters  expressed  concern  that, 
without  the  ability  to  claim  those 
children,  some  districts  would  lose 
"Super  A  or  B"  status  and  their 
payments  would  be  substantially 
reduced. 

Response.  To  allow  a  district  to  claim, 
for  purposes  cf  determining  the  degree 
of  Federal  impact,  children  for  whom  it 
does  not  provide  a  free  public  education 
would  be  contrary  to  the  intended 
purposes  and  objectives  of  the  Impact 
Aid  program.  If  children  are  not  eligible 
to  be  claimed  for  payment,  they  are  also 
not  eligible  to  be  counted  in  determining 
the  degree  of  Federal  impact. 

It  should  be  noted  that  a  reduction  in 
the  number  of  eligible  federally 
connected  children  may  not  necessarily 
affect  a  district's  "Super"  status.  This  is 
because  such  a  reduction  affects  not 
only  the  count  of  federally  connected 
children  but  also  the  district's  total 
membership  count.  Thus,  the  percentage 
of  Federal  impact  (total  number  of 
federally  connected  children  divided  by 
total  membership)  may  not  significantly 
change. 

Comment.  One  commenter  suggested 
that  the  regulations  be  changed  to 
specify  that,  regardless  of  any  change  in 
circumstances,  schools  originally  built 
by  LEAs  would  remain  State-supported 
schools  funded  by  Impact  Aid  and 
schools  originally  built  by  the  BIA 
would  remain  funded  through  the  Indian 
School  Equalization  Program  (ISEP) 
formula. 

Response.  These  regulations  do  not 
address  the  status  of  schools  as  LEA-  or 
BIA-funded  schools;  rather,  they  address 
only  the  question  of  an  LEA's  eligibility 
to  claim  federally  coimected  children  for 
Impact  Aid  purposes. 

Comment.  A  few  commenters 
suggested  that  the  BIA  should  be 
involved  in  the  rulemaking  process  for 
these  regulations.  One  commenter 
specifically  stated  that  the  Department 
has  not  obtained,  or  sought  to  obtain, 
the  cooperation  of  the  BLA  regarding  the 
effects  of  the  regulations. 

Response.  The  BIA  has  been  involved 
in  the  rulemaking  process  for  these 


regulations.  In  fact,  for  the  past  several 
years  the  Department  and  ^e  BIA  have 
cooperated  in  an  attempt  to  resolve  the 
issue  of  duplicate  payments.  Prior  to  the 
publication  of  the  NPRM,  the 
Department  consulted  the  BIA  for 
comments  and  suggestions  on  the 
proposed  regulations.  BIA  officials 
submitted  formal  comments  on  the 
proposed  regulations,  as  did  a  number  of 
representatives  from  Indian  tribes  and 
BIA-funded  schools. 

Section  222.81    Free  public  education. 

Comment.  A  few  commenters  stated 
that  the  Impact  Aid  statute  does  not 
authorize  the  Department  to  promulgate 
regulations  that  disqualify  payments  on 
behalf  of  federally  connected  children 
because  their  education  is  substantially 
funded  by  another  Federal  agency.  One 
commenter  stated  that  there  is  no 
authority  for  defining  "education 
provided  at  public  expense"  (§  222.81(b)) 
to  exclude  programs  substantially 
supported  by  Federal  funds.  That 
commenter  contended  that  the  word 
"public"  pertains  to  the  Nation  as  well 
as  the  State,  and.  therefore,  education 
provided  by  the  BIA  is  "education 
provided  at  public  expense." 

Response.  Under  sec.  401(b)  of  Pub.  L. 
81-874.  20  U.S.C.  242(b),  the  Department 
has  broad  authority  to  promulgate 
regulations  to  interpret  and  implement 
the  Imapct  Aid  law.  As  explained  in  the 
preamble  to  the  NPRM.  the  provisions  of 
these  regulations  that  preclude  duplicate 
payments  of  Federal  fimds  are  fully 
consistent  with,  and  contribute 
significantly  to.  the  purposes  and 
objectives  of  the  Impact  Aid  program. 

"Public  education"  generally  means 
education  provided  by  a  local  or  State 
community,  not  by  the  Federal 
Government.  This  meaning  is 
incorporated  in  the  Education 
Department  General  Administrative 
Regulations.  34  CFR  77.1(c).  The  Impact 
Aid  law  was  enacted  to  help 
compensate  districts  for  the  burden 
imposed  on  locaJ  resources  by  having  to 
educate  federally  connected  children. 
See  H.  Rept.  2287.  81st  Cong..  2d  sess.  11. 
1950.  To  consider  education  provided  by 
the  BIA  as  education  provided  at 
"pubhc  expense"  would  be  to  authorize 
duplicate  Federal  funding  to  districts 
that  are  not  burdened  within  the 
meaning  and  purpose  of  the  Act. 

Comment.  One  commenter 
recommended  that,  in  view  of  the  fact 
that  the  appendix  containing  the 
examples  will  not  be  codified,  the 
regulations  should  specify  explicitly  that 
students  counted  for  funding  under  the 
ISEP  formula  are  not  eligible  for  Impact 
Aid  funds. 


Response.  As  explained  in  the 
preamble  to  the  NPRM.  the  regulations 
are  designed  to  cover  a  number  of 
situations  in  which  applicant  LEAs 
claim  children  who  reside  within  their 
boundaries  but  attend  schools  not 
operated  by  the  LEAs.  The  Secretary 
believes  that  incorporating  particular 
language  from  the  examples  into  the 
regulations  is  not  necessary  and  would 
entail  an  undue  and  uncharacteristic 
degree  of  specificity. 

Comment.  A  few  commenters  stated 
that  BIA  funds  should  be  treated  as 
State  funds  rather  than  Federal  funds. 
They  explained  that  the  BLA  is  treated 
as  the  "51st  State"  for  local  funding 
purposes,  and  therefore  the  receipt  of 
BIA  funds  on  behalf  of  a  district's  Indian 
children  should  not  disqualify  the 
district  from  claiming  those  same 
children  for  Impact  Aid  payments. 

Response.  Regardless  of  how  BLA 
funds  are  treated  for  purposes  of  State 
funding  in  a  given  community,  there  is 
no  question  diat  those  funds  are 
provided  by  a  Federal  agency  and 
therefore  must  be  considered  as  a 
matter  of  law.  for  the  purposes  of  these 
regulations,  as  Federal  funds. 

Comment.  A  few  commenters  stated 
that,  in  one  State,  tribally-operated 
schools  funded  by  the  BLA  are 
considered  "LEAs"  in  that  State  and 
that  those  schools  should  therefore 
qualify  under  the  regulations  to  receive 
Impact  Aid  funds. 

Response.  Tribally-operated,  BIA- 
funded  schools  that  are  considered 
LEAs  by  the  State  do  not  qualify  under 
1222.81(b)(2)  (public  expense 
requirement)  to  receive  Impact  Aid 
payments  on  behalf  of  children  educated 
in  those  schools  who  are  funded  through 
the  ISEP  formula.  Those  schools  are  not 
providing  a  free  public  education  for 
those  children  so  long  as  BIA  funds 
continue  to  support  a  substantial  portion 
of  their  educational  program. 

Comment.  One  commenter  suggested 
that  the  regulatory  provision  that 
disquahfies  an  LEA  from  claiming 
children  whose  education  is  funded  by 
the  BIA  is  unfair,  because  it  ignores  the 
fact  that  the  BIA  can  claim  a  child  for 
funding  purposes  under  the  ISEP 
formula  even  if  that  child  is  enrolled  in 
the  LEA.  Another  commenter  suggested 
that  the  regulations  should  contain  a 
provision  to  serve  as  a  "watchdog"  over 
the  Department  of  the  Interior  and  the 
BIA  to  ensure  that  the  BIA-funded 
schools  do  not  engage  in  "questionable 
activity"  at  the  expense  of  the  LEAs. 

Response.  Section  1128  of  Pub.  L.  95- 
561,  as  amended  by  Pub.  L.  99-228, 
governs  the  eligibility  of  children  for 
purposes  of  funding  under  the  ISEP 
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formula.  The  BIA  is  the  agency  charged 
with  administering  that  law  and 
establishing  procedures  for  the  funding 
of  eligible  children.  It  is  not  the  intention 
of  these  regulations,  nor  is  it  within  the 
authority  of  the  Department  of 
Education,  to  supervise  or  interfere  with 
the  BIA's  administration  of  its  own 
program. 

Comment  One  commenter  suggested 
that,  to  be  consistent  with  §  222.81(c). 
paragraph  (a)(2)  of  1 222.81  should  be 
changed  to  read  "As  the  complete 
elementary  or  [as  opposed  to  ancf] 
secondary  educational  program." 

Response.  The  Secretary  agrees  with 
the  suggestion  and  has  made  the 
requested  change. 

Comment.  One  commenter  requested 
further  clarification  regarding  what 
would  constitute  a  tuition  arrangement 
under  S  222.81(d),  and  which  district— 
the  "sending"  district  or  the  "receiving" 
district— would  be  eligible  to  claim  the 
fuitioned  children.  4 

Response.  Under  the  regulations,  if  an 
LEA  does  not  educate  federally 
connected  children  in  its  own  schools,  it 
may  make  a  tuition  payment  to  another 
LEA  or  educational  entity  on  behalf  of 
those  children  under  an  arrangement 
that  meets  the  requirements  of 
§  222.81(d).  In  particular,  the  tuition 
payments  must  be  more  than  token 
amounts  and  must  genuinely  reflect  the 
LEA's  responsibility  to  provide  a  free 
public  education  to  the  tuitioned 
children.  If  the  "sending"  LEA  [i.e.,  the 
one  that  makes  a  tuition  payment)  meets 
all  the  other  requirements  of  the 
regulations,  it  will  be  deemed  to  be 
providing  free  public  education  to  the 
tuitioned  children,  and  can  claim  them 
for  purposes  of  Impact  Aid  funding.  The 
"receiving"  entity  [i.e.,  the  one  that 
receives  the  tuition  payments  from  the 
sending  district),  even  if  it  is  an  LEA. 
cannot  also  claim  those  children  for 
payments.  [See  20  U.S.C.  244(10).) 

If.  on  the  other  hand,  the  "sending" 
district  does  not  make  tuition  payments 
to  the  "receiving"  district,  the 
"receiving"  district  may  be  eligible  to 
claim  the  children  for  payments.  To  be 
able  to  claim  those  children,  the 
"receiving"  district  would  have  to  be 
responsible  under  State  law  for 
providing,  and  in  fact  be  providing,  the 
children  a  free  public  education  in 
accordance  with  the  requirements  of  the 
regulations. 

Comment.  One  commenter  stated  that 
it  is  important  that  BIA-funded  schools 
be  allowed  under  the  regulations  to 
enter  into  tuition  arrangements  with  the 
LEA  in  order  to  ensure  that  students, 
who  are  the  responsibility  of  the  LEA 
but  for  one  reason  or  another  do  not 


attend  the  LEA's  schools,  are  provided 
quality  educational  services. 

Response.  The  regulations  permit 
tuition  arrangements  between  LEA's 
and  BIA-funded  schools  that  meet  the 
requirements  of  §  222.81(d).  LEA's 
providing  free  public  education  in 
accordance  with  the  requirements  of 
§  222.81  will  qualify  to  claim  their 
tuitioned  chilcfren  for  purposes  of  Impact 
Aid. 

Comment.  One  commenter  suggested 
that  the  regulations  should,make  clear 
that  the  public  supervision  and  direction 
requirement  in  §  222.81(e)  applies  only 
with  regard  to  students  claimed  for 
Impact  Aid  purposes.  Another 
commenter  stated  that,  in  the  situation 
in  which  an  LEA  pays  tuition  to  a  BIA- 
funded  school  on  behalf  of  students 
enrolled  in  the  LEA.  the  regulations 
would  require  the  LEA  to  exercise 
excessive  control  over  the 
administration  of  the  BIA-funded  school. 
The  public  supervision  and  direction 
requirement,  said  the  commenter,  is  too 
restrictive  and  would  have  the  effect  of 
undermining  the  local  decisionmaking 
authority  of  BIA-funded  schools. 

Response.  The  requirement  that  a  free 
public  education  be  provided  under 
public  supervision  and  direction  is 
statutory.  See  20  U.S.C.  244(4).  The 
regulations  implement  that  requirement 
by  establishing  a  flexible  standard 
under  which  various  situations  can  be 
evaluated  on  a  case-by-case  basis.  The 
language  of  §  222.81(e)(2)  and  the 
preamble  to  the  NPRM  both  make  clear 
that  the  public  supervision  and  direction 
requirement  applies  only  to  children 
claimed  for  Impact  Aid.  Thus,  the 
regulations  should  not  be  read  to  require 
an  LEA  to  exercise  authority  with 
respect  to  the  overall  educational 
program  of  a  BIA-funded  or  private 
school,  but  only  to  significant  aspects  of 
the  program  as  they  relate  to  the 
claimed  children.  Nor  do  the  regulations 
require  an  LEA  to  exercise  unwarranted 
control  over  the  administration  of  a  BIA- 
funded  or  private  school. 

What  constitutes  appropriated  public 
supervision  and  direction  would  depend 
on  the  situation,  but  at  the  very  least  an 
LEA  paying  tuition  for  students 
attending  a  BIA-funded  or  private  school 
must  retain  authority  to  approve  the 
choice  of  curriculum  and  instruction  as 
it  relates  to  the  educational  program  for 
the  claimed  students.  Certainly,  the  LEA 
must  exercise  sufficient  authority  to 
ensure  that  the  education  provided  for 
those  students  by  the  BIA-funded  or 
private  school  meets  the  State 
requirements  for  graduation. 

"These  regulations  will  encourage  valid 
tuition  arrangements  and  working 
relationships  between  LEAs  and  BIA- 


funded  schools,  while  discouraging 
arrangements  that  are  established  solely 
for  the  purpose  of  obtaining  Impact  Aid 
funds  on  behalf  of  children  who  are 
claimed  for  funding  by  the  BIA. 

Comment.  One  oommenter  described 
a  situation  regarding  an  LEA's  exercise 
of  public  supervision  and  direction  over 
the  educational  program  of  a  private 
school.  The  commanter  explained  that, 
pursuant  to  a  conteact  between  the  LEA 
and  the  private  school,  periodic  joint 
meetings  are  held  between  the  two 
respective  school  boards  during  which 
decisions  are  made  as  a  result  of  a 
consensus  rather  than  a  formal  vote. 
The  commenter  requested  that 
§  222.81(e)  be  broadened  to  reflect  more 
closely  the  situation  in  that  LEA. 

Response.  The  situation  described  by 
the  commenter  would  have  to  be 
examined  more  closely  to  determine 
whether  the  LEA  would  be  in 
compliance  with  the  public  supervision 
and  direction  requirement.  Example  4  in 
the  appendix  to  the  NPRM.  which 
resembles  the  commenter's  example, 
described  a  situation  in  which  an  LEA 
sends  alJ  of  its  high  school  students  to  a 
private  school  for  their  entire 
educational  program.  That  LEA  must 
maintain  authority  over  signiflcant 
decisions  reached  by  a  joint  LEA/ 
private  school  board  with  respect  to  the 
children  claimed.  Whether  that 
authority  is  exercised  by  the  taking  of  a 
formal  vote  or  by  the  reaching  of  a 
consensus  is  not  crucial.  The  Secretary 
believes  that  most  LEAs  that  are 
otherwise  eligible  to  claim  children 
under  the  regulations  will  have  little 
difficulty  in  complying  with  §  222.81(e). 

Examples 

Comment.  Several  commenters  stated 
that  they  disagreed  with  the  assertion  in 
Examples  1  and  2  that,  when  a  child 
who  resides  within  the  boundaries  of  an 
LEA  chooses  to  attend  a  BIA-funded 
school,  the  BIA-funded  school  in  effect 
releases  the  LEA  from  its  legal 
responsibility  to  educate  that  child. 
They  contended  that  the  LEA  at  all 
times  remains  legaDy  responsible  for  the 
child's  education,  regardless  of  whether 
he  or  she  attends  a  school  of  the  LEA  or 
the  BL\. 

Response.  The  language  in  the  first 
two  examples  has  been  amended  to 
clarify  which  entity  has  responsibility 
for  educating  federally  connected 
children  who  reside  within  the 
boundaries  of  an  LEA  but  who  choose  to 
attend  a  BIA-funded  school.  The  BIA 
does  not,  strictly  speaking,  release  the 
LEAs  in  those  exaiaples  &om  their  legal 
responsibility  to  educate  the  claimed 
children.  Nevertheless,  the  BIA  has 
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relieved  the  LEAs  of  their  practical  and 
financial  responsibility  for  educating 
those  children.  By  no  longer  having  to 
pay  for  the  education  of  those  children, 
the  LEAs  are  no  longer  burdened,  within 
the  meaning  of  the  Impact  Aid  law,  by 
the  presence  of  those  children  within 
their  boundaries.  In  the  same  way.  an 
LEA  is  not  financially  burdened  by 
children  residing  within  its  boundaries 
who  choose  to  attend  a  private  school. 

In  any  event,  the  LEAs  in  the  two 
examples  are  not  providing  the  children 
a  free  public  education  that  meets  the 
requirements  of  §  222.81.  The  LEAs  are 
therefore  not  eligible  to  claim  those 
children  for  Impact  Aid  payments. 

Comment.  Several  commenters  took 
exception  to  the  assertion  made  in  the 


first  example  that  BIA  funds  are 
designed  to  pay  for  the  entire  cost  of  the 
educational  program  for  children 
attending  its  schools,  and  that  BIA  funds 
do,  in  fact,  provide  a  substantial  portion 
of  those  children's  education.  A  few 
commenters  said  that,  although  the 
formula  provided  under  ISEP  is  designed 
to  pay  for  the  full  cost  of  educating 
those  children,  the  BIA  program  is  not 
adequately  funded  to  provide  a  quality 
education,  including  an  education 
meeting  State  standards. 

Response.  Comments  submitted  from 
authoritative  sources,  both  within  and 
outside  the  BIA,  confirmed  the 
Secretary's  understanding  that  funds 
provided  under  the  ISEP  formula  are 
designed  to  pay  for  the  full  cost  of 


educating  eligible  children  attending  a 
BIA-funded  school.  Whether  or  not  the 
BIA  program  is  adequately  funded  to 
meet  the  necessary  costs  or  State 
standards  is  not  a  matter  within  the 
jurisdiction  or  control  of  the  Department 
of  Education.  Even  if  ISEP  funds  in  some 
instances  do  not  in  fact  pay  for  the  full 
cost  of  educating  eligible  Indian 
children,  those  funds  undoubtedly 
provide  at  least  a  substantial  portion  of 
those  children's  education.  Their 
education,  therefore,  is  not  provided  "at 
public  expense"  within  the  meaning  of 
these  regulations. 

(FR  Doc.  86-25895  Filed  11-14-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[SWH-FRL-3113-6] 

Emergency  Planning  and  Community 
Right  to  Know  Programs 

AOENCV:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

summary:  Section  302  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  signed  into  law  on 
October  17, 1986,  requires  the 
Administrator  of  EPA  to  publish  a  list  of 
extremely  hazardous  substances  within 
30  days.  The  Administrator  is  also 
required  to  simultaneously  publish  an 
interim  final  regulation  establishing  a 
threshold  planning  quantity  for  each 
substance  on  the  list  and  initiate  a 
rulemaking  to  Hnalize  these  regulations. 
The  list  and  planning  quantities  trigger 
emergency  planning  in  States  and  local 
communities  under  SARA.  The  purpose 
of  this  rule  is  to  publish  the  statutorily 
prescribed  list  of  extremely  hazardous 
substances  and  the  corresponding 
threshold  planning  quantities  for  those 
substances.  This  rule  also  codifies  the 
reporting  and  notification  requirements 
under  SARA  for  facilities  at  which 
extremely  hazardous  substances  are 
present.  Finally,  a  companion  proposed 
rule,  published  elsewhere  in  today's 
Federal  Register,  initiates  a  rulemaking 
to  revise  the  Ust  of  substances,  the 
threshold  planning  quantities  and 
reporting  regulations. 
EFFECTIVE  DATES:  This  rule  becomes 
effective  on:  November  17, 1986.  Other 
dates  relevant  to  this  rule  include  the 
following: 

1.  The  emergency  release  notification 
requirements  become  effective  on 
November  17, 1986. 

2.  State  emergency  response 
commissions  should  be  established  by 
April  17. 1987. 

3.  Facility  notifications  for  emergency 
planning  are  required  by  May  17. 1987. 

4.  State  commissions  should  establish 
emergency  planning  districts  by  July  17, 
1987. 

5.  State  Commissions  should  establish 
local  emergency  planning  committees  by 
August  17, 1987. 

6.  Facility  notifications  to  local 
committees  concerning  facility 
representatives  are  due  by  September 
17, 1987. 

COMMENTS:  Written  comments  should  be 
submitted  on  or  before  January  2, 1987. 

ADDRESSES:  Comments:  Written 
comments  should  be  submitted  in 


triplicate  to  Preparedness  Staff, 
Superfund  Docket  Clerk,  Attention: 
Docket  Number  300PQ,  Superfund 
Docket  Room  Lower  Garage,  U.S. 
Environmental  Protection  Agency,  Mail 
Stop  WH  548D,  401  M  Street  SW., 
Washington.  DC  20460. 

Docket:  Copies  of  materials  relevant 
to  this  rulemaking  are  contained  in  the 
Superfund  Docket  located  in  Room 
Lower  Garage  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  The  docket  is 
available  for  inspection  by  appointment 
only  between  the  hours  of  9:00  a.m.  and 
4:00  p.m.  Monday  through  Friday, 
excluding  federal  holidays.  The  docket 
phone  number  is  (202)  382-3046.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT 

Richard  A.  Homer,  Chemical  Engineer, 
Preparedness  Staff,  Office  of  Solid 
Waste  and  Emergency  Response,  WH- 
548,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460,  or  the  Chemical  Emergency 
Preparedness  Hotline  at  1-800/535-0202, 
in  Washington,  DC  at  1-202/479-2449 
SUPPLEMENTARV  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

A.  Statutory  Authority 

B.  Background 

1.  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 

2.  Title  III  I 

3.  Subtitle  A      ! 

4.  Section  302 

IL  Analysis  of  the  Interim  Final  Rule 

A.  Emergency  Manning  Program 

1.  Purpose  of  the  List  and  Threshold 
Planning  Quantities 

2.  Responsibilities  of  Facilities  Under 
Subtitle  A 

3.  Applicability 

4.  Responsibilities  of  the  States  and  Local 
Communities  Under  Title  III 

B.  List  of  Extremely  Hazardous  Substances 
and  Threshold  Planning  Quantities 

1.  List  of  Extremely  Hazardous  Substances 

a.  Statutory  Requirement 

b.  Criteria  for  the  list 
i.  basis  for  the  oriferia 
ii.  criteria 

iii.  application  of  the  criteria 
iv.  other  toxic  chemicals 

c.  List  of  402  Chemicals 

2.  Threshold  Planning  Quantities 

a.  Statutory  Requirement 

b.  Development  of  Threshold  Planning 
Quantities     i 

c.  Methodology* 

C.  Statutory  Requirement  of  Interim  Final 
Rulemaking  and  Solicitation  of  Public 
Comment 

III.  Relationship  to  CERCLA 

A.  Relationship  of  Title  III  to  CERCLA 

B.  Relationship  of  This  Rulemaking  to  the 
National  Contingency  Plan 

C.  Relationshio  of  This  Rule  to  CERCLA 
Reporting  Requirements  Section  103 


IV.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

V.  Supporting  Information 
A.  List  of  Subjects 

I.  Introduction 

A.  Statutory  Authority 

These  regulations  are  issued  under 
Title  ni  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986,  (Pub.  L. 
99-499),  ("SARA"  of  "the  Act").  Title  III 
of  SARA  is  known  as  the  Emergency 
Planning  and  Community  Right-to-know 
Act  of  1986.  j 

B.  Background 

1.  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 

On  October  17, 1986,  the  President 
signed  into  law  the  Superfimd 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA")  which  revises  and 
extends  the  authorities  established 
imder  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  ("CERCLA"). 
Commonly  known  as  "Superfund," 
CERCLA  provides  authority  for  federal 
cleanup  of  abandoned  toxic  waste  sites 
and  response  to  releases  of  hazardous 
substances.  Title  III  of  SARA 
establishes  new  authorities  for 
emergency  planning  and  preparedness, 
community  right  to  know  reporting,  and 
toxic  chemical  release  reporting. 

2.  Tide  ffl  I 

Title  III  of  SARA,  also  known  as  the 
"Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986",  is  intended 
to  encourage  and  support  emergency 
planning  efforts  at  the  State  and  local 
level  and  provide  residents  and  local 
governments  with  information 
concerning  potential  chemical  hazards 
present  in  their  communities. 

The  emergency  planning  requirements 
of  this  Act  recognize  the  need  to 
establish  and  maintain  contingency 
plans  for  responding  to  chemical 
accidents  which  can  inflict  health  and 
environmental  damage  as  well  as  cause 
significant  disruption  within  a 
commimity. 

Title  III  is  organized  into  three 
subtitles.  Subtitle  A,  which  establishes 
the  framework  for  local  emergency 
planning,  will  be  described  in  more 
detail  in  the  following  section.  Subtitle  B 
provides  the  mechanism  for  community 
awareness  with  respect  to  hazardous 
chemicals  present  in  the  locality.  This 
information  is  critical  for  effective  local 
contingency  planning.  Subtitle  B 
includes  requirements  for  the 
submission  of  material  safety  data 
sheets  and  emergency  and  hazardous 
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chemical  inventory  forms  to  State  and 
local  governments,  and  the  submission 
of  toxic  chemical  release  forms  to  the 
States  and  the  Agency.  Subtitle  C 
contains  general  provisions  concerning 
trade  secret  protection,  enforcement, 
citizen  suits,  and  pubHc  availability  of 
information. 

3.  Subtitle  A 

Subtitle  A  of  Title  III  is  concerned 
primarily  with  emergency  planning 
programs  at  the  State  and  local  levels. 
Section  301  requires  each  State  to 
establish  an  emergency  response 
commission  by  April  17, 1987.  The  State 
emergency  response  commission  will 
have  several  tasks  critical  to  the 
implementation  of  local  contingency 
planning  and  response  efforts.  It  will  be 
responsible  for  establishing  emergency 
planning  districts  and  appointing  local 
emergency  planning  committees.  The 
Commission  will  also  be  responsible  for 
the  supervision  and  coordination  of  the 
activities  of  the  local  emergency 
planning  committees. 

Section  302  requires  the  Administrator 
of  EPA  to  publish  a  list  of  extremely 
hazardous  substances  and  threshold 
planning  quantities  for  such  substances. 
Any  facility  where  an  extremely 
hazardous  substance  is  present  in  an 
amount  in  excess  of  the  threshold 
planning  quantity  is  required  to  notify 
the  State  commission  by  May  17, 1986. 
Other  facilities  may  also  be  designated 
by  the  Commission  or  the  Governor. 

Section  303  governs  the  development 
of  comprehensive  emergency  response 
plans  by  the  local  emergency  planning 
committees  and  provision  of  facility 
information  to  the  committee.  Section 
304  establishes  requirements  for 
immediate  reporting  of  certain  releases 
of  hazardous  substances  to  the  local 
planning  committees  and  the  State 
emergency  response  commission,  similar 
to  the  release  reporting  provisions  under 
section  103  of  CERCLA.  Section  304  also 
requires  follow  up  reports  on  the 
release,  its  effects,  and  response  actions 
taken. 

Finally,  section  305  addresses 
emergency  preparedness  and  training, 
with  special  emphasis  on  hazardous 
chemicals.  The  Administrator  is  also 
required  under  section  305  to  conduct  a 
review  of  emergency  systems. 

4.  Section  302 

Section  302  defines  the  specific  Ust  of 
extremely  hazardous  substances  and 
requires  EPA  to  publish  the  list  within  30 
days  after  the  enactment  of  SARA.  The 
list  of  extremely  hazardous  substances 
is  defined  in  section  302  as  "the  list  of 
substances  published  in  November,  1985 
by  the  Administrator  in  Appendix  A  of 


the  Chemical  Emeigency  Preparedness 
Program  Interim  Guidance".  This  list 
was  established  by  EPA  to  identify 
chemical  substances  which  could  cause 
serious  irreversible  health  effects  from 
accidential  releases. 

Section  302  further  requires  EPA  to 
establish  threshold  planning  quantities 
for  each  of  the  402  extremely  hazardous 
substances  through  an  interim  final 
regulation.  At  the  same  time,  EPA  must 
initiate  a  rulemaking  effort  to  finalize 
these  threshold  planning  quantities.  This 
threshold  planning  quantity  is  the  total 
amount  of  any  listed  extremely 
hazardous  substance  present  at  any  one 
time  at  a  facility,  regardless  of  location, 
number  of  containers,  or  storage 
method,  which  will  trigger  the  planning 
notification.  Section  302  gives  the 
Administrator  broad  flexibility  in 
establishing  these  quantities.  If  EPA 
does  not  publish  interim  final  rules 
establishing  the  threshold  planning 
quantities  by  thirty  days  after  enactment 
of  SARA,  then  the  threshold  planning 
quantity  becomes  two  pounds  for  each 
extremely  hazardous  substance. 

Under  section  302(a)(4)  the 
Administrator  may  make  revisions  to 
the  Ust  and  threshold  planning 
quantities.  Any  revisions  must  take  into 
account  the  toxicity,  reactivity, 
volatility,  dispersibility,  combustibility, 
or  flammability  of  a  substance. 

Toxicity  must  include  any  short-  or 
long-term  effect  resulting  from  a  short- 
term  exposure  to  the  substance  in 
question.  Thus,  extremely  hazardous 
substances  are  characterized  as  those 
which  can  cause  serious  health  effects 
with  only  a  single  exposure. 

A  faciUty  is  subject  to  the  emergency 
planning  requirements  of  section  302  if 
any  extremely  hazardous  substance  is 
present  at  the  facility  in  a  quantity 
greater  than  the  threshold  plaiming 
quantity  estabhshed  for  that  substance. 
The  Governor  or  the  State  emergency 
response  commission  may  designate 
additional  faciUties  to  be  covered  if  such 
designation  is  made  after  public  notice 
and  opporunity  for  comment. 

Within  seven  months  after  enactment 
of  SARA,  May  17, 1987,  the  owner/ 
operator  of  each  facility  subject  to  the 
provisions  of  section  302  must  notify  the 
State  emergency  response  commission 
of  the  state  in  which  it  is  located  that  it 
is  subject  to  that  Section.  After  May  17. 
1987  an  owner/operator  must  notify  the 
State  emergency  response  commission 
within  sixty  days  after  the  facility 
begins  handling  an  extremely  hazardous 
substance.  Failure  to  comply  with  these 
reporting  provisions  may,  under  section 
325,  result  in  injunctive  relief  or  the 
imposition  of  a  civil  penalty  in  an 


amount  of  up  to  $25,000  for  each  day  in 
which  the  violation  continues. 

Lastly,  the  State  emergency  response 
commission  must  provide  the 
Administrator  of  EPA  with  information 
concerning  the  notifications  received 
from  any  facihty  imder  section  302. 

Today's  rule  publishes  the  Ust  of 
extremely  hazardous  substances  and 
corresponding  threshold  planning 
quantities,  as  required  by  section  302. 
This  rule  also  codifies  related  statutory 
reporting  requirements  applicable  to 
faciUties  at  which  extremely  hazardous 
substances  are  present.  Finally,  today's 
rule  represents  an  initiation  of  an 
Agency  rulemaking  to  revise  this  rule  as 
appropriate  in  response  to  public 
comment.  A  companion  proposed  rule, 
published  elsewhere  in  today's  Federal 
Register,  specifically  sets  out  for  public 
comment  aU  aspects  of  this  final  rule 
and  proposes  revisions  to  the  list 
pubhshed  today. 

n.  Analysis  of  the  Interim  Final  Rule 

A.  Emergency  Planning  Program 

The  emergency  plaiming  program  is  a 
first  step  toward  chemical  emergency 
planning  for  extremely  hazardous 
substances.  After  the  enactment  of 
Superfund,  it  became  apparent  that 
emergency  response  to  accidental 
releases  of  hazardous  substances, 
although  vital  to  the  protection  of  public 
health  and  the  environment,  was  not 
enough  protection  against  the  possibility 
of  the  release  of  extremely  hazardous 
substances.  For  many  chemicals  the 
magnitude  of  the  endangerment  to 
surrounding  populations  upon  release  is 
such  that  it  is  not  sufficient  merely  to 
plan  for  cleanup  of  spills  once  they  have 
occurred.  Rather,  it  is  important  to 
facilitate  emergency  planning  which  can 
help  prevent  the  accident  and  to  prepare 
faciUties  and  the  surrounding  or 
adjacent  community  for  the  contingency 
of  a  release  and  the  resulting  emergency 
response. 

Particulariy  after  the  Bhopal.  India 
disaster  of  December,  1984,  it  became 
clear  that  substances  which  are  highly 
acutely  toxic  and  have  a  high  potential 
for  becoming  airborne  posed  a  special 
problem  for  emergency  response.  In 
many  cases,  by  the  time  any  emergency 
response  personnel  can  arrive  on  Oie 
scene  of  a  release,  the  cloud  has  already 
done  its  damage  to  public  health  or  the 
environment  and  dissipated.  For  such 
extremely  hazardous  substances,  early 
comprehensive  emergency  planning  for 
the  possibility  of  a  release  is  vital  to 
effective  public  and  environmental 
protection. 


I 

41572      Federal  Register  /  Vol.  51.  No.  221  /  Monday,  November  17.  1986  /  Rules  and  Regulations 


1.  Purpose  of  the  List  and  Threshold 
Planning  Quantities 

The  extremely  hazardous  substances 
list  of  402  substances  was  developed  as 
part  of  the  Chemical  Emergency 
Preparedness  Program  (CEPP)  and  is  the 
result  of  over  a  year  of  EPA  effort.  EPA 
initiated  the  CEPP  as  part  of  its  ongoing 
preparedness  responsibilities  for 
hazardous  substance  releases  under 
CERCLA  and  for  addressing  toxic 
substances  under  the  Toxic  Substances 
Control  Act  (TSCA).  The  program  was 
announced  in  June.  1985.  as  part  of  the 
Agency's  Air  Toxics  Strategy  for 
addressing  both  continuing  and 
accidental  releases  of  toxic  substances 
into  the  air.  CEPP  is  designed  to 
increase  pubhc  awareness  of  chemical 
hazards  in  conununities  and  to  assist 
States  and  communities  in  developing 
preparedness  programs  and  response 
capabilities  for  releases  of  hazardous 
chemicals  into  the  environment. 

The  Agency  first  developed  the 
extremely  hazardous  substances  hst  as 
part  of  the  CEPP  along  with  guidance 
materials  to  aid  locaHties  in  focusing  on 
these  chemicals  to  address  the 
development  of  community  emergency 
response  plans.  The  list  and  guidance 
materials  (issued  November.  1985]  were 
designed  to  enable  a  community  to 
obtain  information  on  the  location  of 
potential  chemical  hazards  in  the 
conmiunity.  This  information  could  be 
used  to  help  the  community  take 
preventive  actions  and  plan  responses 
to  accidental  releases  of  these  extremely 
hazardous  substances.  A  notice  of 
availability  of  the  CEPP  Interim 
Guidance  was  published  in  the  Federal 
Register  on  December  17, 1985. 

Title  III  of  SARA  mandates  the  type  of 
program  advocated  by  the  Agency's 
CEPP.  It  requires  State  and  local 
governments  to  establish  the 
infrastructure  needed  to  facilitate 
emergency  planning  and  provides 
technical  support  to  these  programs.  It 
also  requires  certain  facilities  to  supply 
the  information  on  chemicals  present  at 
the  facility  which  is  necessary  for 
contingency  planning. 

The  extremely  hazardous  substances 
list  and  its  threshold  planning  quantities 
are  intended  to  help  the  local 
community  focus  on  the  chemicals  and 
facilities  of  the  most  immediate  concern 
from  a  community  emergency  planning 
and  response  perspective.  EPA  strongly 
emphasizes,  however,  that  while  the  list 
published  today  includes  many  of  the 
chemicals  which  may  pose  an 
immediate  hazard  to  a  community  upon 
release,  it  is  not  to  be  considered  a  list 
of  all  chemicals  which  are  hazardous 
enough  to  require  community  emergency 


response  planning.  There  are  tens  of 
thousands  of  compounds  and  mixtures 
in  commerce  in  the  United  States,  and  in 
specific  circumstances,  many  of  them 
could  be  considered  toxic  or  otherwise 
dangerous.  The  list  published  today 
represents  only  a  first  step  towards 
development  of  an  effective  emergency 
response  planning  effort  at  the 
community  level.  Without  a  preliminary 
list  of  this  kind,  it  would  be  very  difficult 
for  most  communities  to  know  where  to 
begin  identification  of  potential 
chemical  hazards  among  the  many 
chemicals  present  in  any  locality. 

Similarly,  the  threshold  planning 
quantities  are  not  absolute  levels  above 
which  the  extremely  hazardous 
substances  are  dangerous  and  below 
which  they  pose  no  threat  at  all.  Rather, 
the  threshold  planning  quantities  are 
intended  to  provide  a  "first  cut"  for 
community  emergency  response 
planners  where  these  extremely 
hazardous  substances  are  present.  After 
identification  of  facilities  at  which 
extremely  hazardous  substances  are 
present  in  quantities  greater  than  the 
threshold  planning  quantities,  the  local 
community  will  have  the  basis  for 
further  analysis  of  the  potential  danger 
posed  by  these  facilities.  Also,  they  will 
be  able  to  identify  other  facilities  posing 
potential  chemical  risks  to  the  locality, 
and  develop  contingency  plans  to 
protect  its  citizens  from  releases  of 
hazardous  chemicals.  Sections  311  and 
312  of  Title  III  provide  a  mechanism 
through  which  a  community  will  receive 
Material  Safety  Data  Sheets  and  other 
information  on  extremely  hazardous 
substances,  as  well  as  many  other 
chemicals,  from  facilities  which  handle 
them.  A  community  can  then  assess  and 
initiate  planning  activities,  if  desirable, 
for  quantities  below  the  threshold 
planning  quantity. 

In  addition  to  the  assistance  provided 
by  the  extremely  hazardous  substance 
list  and  the  threshold  planning 
quantities,  community  emergency 
response  planners  will  be  further  aided 
by  the  National  Response  Team's 
proposed  Hazardous  Materials 
Emergency  Planning  Guide  which  is 
required  under  section  303(f)  of  Title  III. 
This  document  will  be  available  for 
public  review  and  comment  in 
December.  A  separate  notice  of 
availability  will  be  published  in  the 
Federal  Register  at  that  time.  The 
guidance  document  will  be 
supplemented  in  1987  with  a  technical 
publication  developed  by  EPA  to  assist 
local  emergency  planning  committees  in 
the  technical  evaluation  of  potential 
chemical  hazards  and  the  prioritization 
of  sites. 


2.  Responsibilities  of  Facilities  Under 
Subtitle  A 

Subtitle  A  established  several 
notification  responsibilities  for  facilities 
at  which  hazardous  substances  are 
present  or  from  which  hazardous 
substances  are  released.  First,  under 
section  302,  each  facility  where  any 
extremely  hazardous  substance  is 
present  at  any  one  time  in  a  quantity 
equal  to  or  above  the  threshold  planning 
quantity  established  for  that  substance, 
must  notify  the  State  emergency 
response  commission  for  the  State  in 
which  it  is  located. 

This  notification  must  be  provided 
within  seven  months  after  the  enactment 
of  SARA  (May  17. 1987)  or  within  60 
days  from  the  time  that  the  facility  first 
becomes  subject  to  the  notification 
requirements  in  section  302,  whichever 
is  later. 

Second,  under  section  303(d),  these 
facilities  must  also  designate  a  facility 
representative  who  will  participate  in 
the  local  emergency  planning  effort  as  a 
facility  emergency  response  coordinator. 
This  designation  must  be  made  by 
September  17, 1987  or  30  days  after 
establishment  of  the  local  emergency 
response  committee,  whichever  is 
earlier.  Section  303(d)  also  requires 
facilities  to  provide  the  committee  with 
information  relevant  to  development  or 
implementation  of  the  local  emergency 
response  plan. 

Section  304  requires  notification  by  a 
facility  at  which  a  hazardous  chemical 
is  produced,  used,  or  stored  to  the  local 
planning  committee  and  the  State 
emergency  response  commission  upon 
release  of  a  reportable  quantity  (RQ)  of 
any  extremely  hazardous  substance  or 
other  hazardous  substance  identified 
under  CERCLA  section  101(14).  This 
notification  is  required  even  if  a 
threshold  planning  quantity  of  a 
substance  is  not  present  at  the  facility. 
Those  extremely  hazardous  substances 
for  which  an  RQ  has  not  been 
established  under  CERCLA  are  given  an 
RQ  of  one  pound  under  section  304  of 
SARA.  These  RQ's  will  be  adjusted  in 
later  regulation  by  EPA.  Section  304 
requires  both  an  immediate  release 
notification  to  the  local  committee  and 
State  commission  and  a  follow-up  report 
providing  additional  information  on  the 
release,  its  impacts,  and  any  actions 
taken  in  respojise. 

Under  section  325.  failure  to  comply 
with  these  responsibilities  may  result  in 
the  imposition  of  civil  or  criminal 
penalties.  States,  local  governments,  and 
citizens  may  also  bring  suit  to  enforce 
many  sections  of  the  Act. 
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3.  Applicability 

The  emergency  planning  requirements 
under  section  302  are  applicable  to  all 
facilities  which  store,  manufacture, 
process,  use,  or  otherwise  handle  at  any 
time  an  extremely  hazardous  substance 
in  an  amount  above  the  threshold 
planning  quantity  established  for  that 
substance  in  today's  rule.  Additionally, 
after  public  notice  and  the  opportunity 
for  comment,  the  Governor  may 
designate  other  facilities  that  will  be 
subject  to  these  regulations.  "Facility", 
for  the  purposes  of  Title  III,  is  defined  as 
"all  buildings,  equipment,  structures, 
and  other  stationary  items  which  are 
located  on  a  single  site  or  on  contiguous 
or  adjacent  sites  and  which  are  owned 
or  operated  by  the  same  person  (or  by 
any  person  which  controls,  is  controlled 
by.  or  under  common  control  with,  such 
person)." 

For  purposes  of  emergency  release 
notification,  under  section  304  "facility" 
is  defined  in  section  329  to  also  include 
transportation  vessels  or  facilities. 
However,  section  304  notification 
requirements  apply  only  to  facilities  at 
which  hazardous  chemicals  are 
produced,  used,  or  stored  and  at  which 
there  is  a  release  of  an  extremely 
hazardous  substance  or  a  CERCLA 
hazardous  substance. 

4.  Responsibilities  of  the  States  and 
Local  Communities  Under  Title  III. 

Title  III  also  prescribes  several 
requirements  with  respect  to  emergency 
planning  for  States  and  localities.  First, 
under  section  301(a)  the  Governor  of 
each  State  is  to  appoint,  within  six 
months  of  the  enactment  of  SARA.  April 
17, 1987,  a  State  emergency  response 
commission  or  designate  a  state  agency 
to  have  this  responsibility.  Until  the 
Governor  appoints  such  a  commission 
or  state  agency,  responsibilities  of  the 
Commission  under  Title  III  remain  with 
the  Governor. 

Section  301(b)  further  provides  that 
the  State  emergency  response 
commission  will  be  responsible  for  the 
establishment  of  emeigency  planning 
districts  in  which  local  emergency 
planning  committees  will  be  formed. 
One  month  after  the  emergency  planning 
districts  are  established,  tiie  State 
commission  is  responsible  for 
appointing  the  local  emergency  planning 
committees. 

Under  section  301(c)  local  emergency 
planning  committees  will  have  the  initial 
responsibility  for  establishing  the 
community  emergency  response  plans 
specified  in  section  303,  and  the  ongoing 
responsibility  for  updating,  revising,  and 
exercising  these  plans. 


B.  List  of  Extremely  Hazardous 
Substances  and  Threshold  Planning 
Quantities 

1.  List  of  Extremely  Hazardous 
Substances 

a.  Statutory  Requirement  As  stated 
above,  the  list  of  extremely  hazardous 
substances  is  defined  in  section  302  to 
be  the  "same  as  the  list  of  substances 
published  in  November  1985  by  the 
Administrator  in  Appendix  A  of  the 
Chemical  Emergency  Preparedness 
Program  (CEPP)  Interim  Guidance." 
Section  302  requires  the  EPA  to  publish 
the  list  within  30  days  of  the  enactment 
of  SARA. 

One  of  the  goals  of  the  CEPP  was  to 
increase  community  awareness  of 
chemical  hazards,  specifically  acutely 
toxic  chemicals.  To  satisfy  this  goal,  the 
Agency  developed  the  toxicity  criteria  to 
assist  communities  in  identifying  acutely 
toxic  chemicals  present  in  their  midsL 
Through  identification  of  these 
chemicals,  communities  could  establish 
priorities  for  developing  comprehensive 
emergency  response  plans.  To  further 
assist  the  communities,  the  Agency 
applied  toxicity  criteria  to  develop  a 
representative,  but  not  exhaustive,  list 
of  acutely  toxic  chemicals.  It  is  this 
representative  list  of  402  chemicals  that 
is  presently  designated  in  section  302  as 
the  list  of  extremely  hazardous 
substances. 

The  following  sections  discuss  the 
criteria  for  identifying  extremely 
hazardous  substances. 

b.  Criteria  far  the  List—i.  Basis  for  the 
Criteria.  Considering  the  large  number 
of  chemicals  in  commerce  and  the 
variable  nature  of  their  individual 
inherent  acute  toxicities,  the  Agency 
assumed  for  the  purposes  of  ^e  CEPP. 
that  it  would  be  impractical  for 
communities  to  evaluate  all  of  them.  The 
CEPP  list  was  also  based  on  the 
assumption  that  communities  would 
want  to  focus  emergency  plaiming 
efforts  on  the  most  acutely  toxic 
chemicals  rather  than  on  nontoxic 
chemicals  or  those  exhibiting  lesser 
acute  toxicity.  In  an  attempt  to  direct 
community  planning  efforts  to  these 
chemicals  which,  because  of  their 
inherent  acute  toxicity,  are  most  likely 
to  induce  serious  acute  reactions 
following  short  term  exposure,  the 
Agency  has  specified  selection  criteria 
that  can  be  applied  to  toxicity  data  to 
identify  acutely  toxic  chemicals 
(referred  to  as  "extremely  hazardous 
substances"  under  Title  III). 

In  defining  the  criteria,  the  Agency 
had  to  identify  the  health  effects  of 
concern  and  the  data  to  be  used. 
Because  there  are  very  few  human  acute 
toxicity  data,  the  Agency  elected  to  use 


acute  toxicity  data  derived  from 
experiments  with  animals  to  infer 
potential  for  acute  toxic  effects  in 
humans.  The  Agency  assumed  that 
humans  and  animals  (mammals),  on  the 
average,  are  similar  in  intrinsic 
susceptibility  to  toxic  chemicals  and 
that  animal  data  can  be  used  as  a 
surrogate  for  human  data.  This 
assumption  forms  one  basic  premise  of 
modem  toxicology  and  is  a  key 
component  in  the  regulation  of  toxic 
chemicals. 

The  Agency  chose  to  utilize  data  on 
lethality  because  it  represents  the  most 
immediate  concern  in  an  emergency 
situation.  Additionally,  such  data  can  be 
used  as  a  comparison  among  many 
substances  whose  mechanisms  and  sites 
of  action  may  be  markedly  different. 
Moreover,  acute  lethality  data  for  many 
chemicals  are  the  most  commonly 
reported  toxicity  information  and  are 
available  in  accessible  databases. 
Lethality  data  from  animal  toxicity  tests 
are  generally  expressed  as  the  median 
lethal  concentration  (LCm)  when  the 
substance  has  been  administered  by 
inhalation  or  the  median  lethal  dose 
(L£^)  when  the  substance  has  been 
administered  orally  or  dermally.  These 
data  represent  dose  levels  or 
concentrations  of  a  chemical  that 
resulted  in  the  death  of  50  percent  of  the 
test  animals  exposed  at  the  indicated 
dose  level. 

ii.  Criteria.  The  Agency  adopted  the 
specific  criteria  shown  in  Table  1  to 
identify  extremely  hazardous 
substances  that  may  present  severe 
health  hazards  to  humans  following 
short  term  exposure  to  chemicals  during 
a  chemical  accident  or  other  emergency. 
The  selection  criteria  are  only  screening 
tools  to  identify  highly  acutely  toxic 
chemicals.  Under  these  criteria,  a 
chemical  is  to  be  considered  a  potential 
acute  human  toxicant  if  animal  test  data 
in  any  mammalian  species  are  identified 
with  a  value  less  than  or  equal  to  that 
stated  for  the  LCm  or  Uko  criteria  for 
any  one  of  three  exposure  routes. 
Extremely  hazardous  substances  are 
those  defined  with  inhalation  LC^ 
values  of  less  than  or  equal  to  0.5 
milligrams  per  liter  of  air,  dermal  LDm 
values  of  less  than  or  equal  to  50 
milligrams  per  kilogram  of  body  weight, 
or  oral  LDso  values  of  less  than  or  equal 
to  25  milligrams  per  kilogram  of  body 
weight.  The  specific  values  chosen  are 
recognized  by  the  scientific  community 
as  indicating  a  high  potential  for  actute 
toxicity,  and  chemicals  meeting  the 
toxicity  criteria  are  considered  potential 
hazards. 
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Table  1— CRRERi»TaNiCNTiFv  Acurav  Toxic  Chemicals  That  Way  Phescnt  Severe 
Health  Hmaiws  to  Hummus-  Exposed  During  a  Chemical  Accident  or  Other  Emergency 


Roulaol 
Expofure* 


Ortf. 


VaiuB 


Less  than  or  equal  lo  0  5  mMigrams  par  liter  o)  air. 
Laaa  than  or  aqual  to  SO  mMigfains  par  MogFam  o( 

baiV«Mism. 
Less  thwi  or  equal  to  25  miffigianis  per  kilogram  o( 

body  waigM. 


■  IIWRMle  e»«lMk  Me  toafwla  ibaaibart  •»  chanical.  i.e.,  by  breaHiing  it  n  air  (ii«ialation).  by  absorbing  it  through 
the  Stan  (defnia4.  orby  iii||aili<ia4<i»*>- 

■  LCm:  The  ui»«.aiilialMi  of  —  eftwieal  in  Hr  at  «>hieh  50  percent  ol  Iha  leal  anania  dimL  LU.:  The  doa» which  Idtod  SO 
paicani  al  Via  taal  anaala.  m  Iha  *aanoa  ill  LC  or  LOk  data.  LCu>  or  LDu>  data  should  be  used.  LCW  Lethal 
Concamration  Low.  the  lowear  (xmcantalion  in  air  at  which  any  test  animala  dtad.  LOio:  talM  Ooae  Latt.  tha  lowest  doaa  at 


both  the  European  Economic 
Community  and  the  World  Bank. 
However,  the  Ageecy  has  adopted  a 
more  consenrativB  approach  by 
modifying  the  selection  criteria  in  three 
ways: 

1.  Lethality  data  are  not  limited  ta 
data  on  rats,  but  include  data  on  the 
most  sensitive  mammalian  species 
tested; 

2.  LCm  data  witk  inhalation  exposure 
periods  up  to  &  hoars  are- included  as 
compared  to  using  only  data  from  4  hotir 
exposure  tests;  and 

3.  LDto  anci  LCl^  data  are  used  when 
LDm  or  LQo  data  ere  unavailable. 

iii.  Application  vf  the  Criteria.  The 
screening  criteria  can-  be  applied  to  any 
experimental  data  or  data  base  on 
chemical  substances  that  includes  acute 
animal  toxicity  data.  The  Agency 
applied  the  criteria  to  a  specific  toxicity 
data  base.  Ae  Registry  of  Toxic  Effects 
of  Chemical  Substances  (RTECS), 
maintained  by  the  National  Lnstitute  of 
Occupational  Safvty  and  Health 
(NIOSH).  The  RTICS  data  base  was 
used  as  the  principal  source  of  toxicity 
data  for  identifying  acutely  toxic 
chemicals  because  it  represents  the 
most  comprehensive  repository  of  acute 
toxicity  information  available  with  basic 
toxicity  information  and  other  data  on 
more  than  79,000  chemicals.  It  is  widely 
accepted  and  used  as  a  toxicity  data 
source  by  industry  and  regulatory 
agencies  alike.  ARhough  RTECS  is  not 
formally  peer-reviewedi  the  data 
presented  are  &on  scientific  literature 
which  has  been  edited  by  the  scientific 
community  befort  publication.  The 
Agency  recognizes  the  limitation 
associated  with  tke  lack  of  peer-review, 
but  for  the  pnrpoaes  of  screening  acute 
toxicity  data,  RTECS  represents  the 
single  best  source  of  information. 

In  addition,  the  Agency  selected  only 
those  chemicals  eonshiisred  to  be  in 
current  production  by  reviewing  tlie 
non-confidential  1977  Tsxic  Sebstances 
Control  Act  ^fSCA}  ferwentory  and  the 
current  EFA  list  ef  active  pesticide 
ingredients.  The  TSCA  Invenfory  is  a 
listing  of  chemicals:  in  production  at  the 


The  primary  route  of  exposure  wifli 
which  the  Agency  is  concerned  is 
inhalation.  In  using  data  on  oral  and 
dermal  acute  lethality  to  mfer  concern 
about  inhalation  toxicity,  the  Agency 
was  not  as  much  concerned  with  these 
specific  routes  of  exposure  in  humans  as 
with  identifying  compotmdswitfa 
inherent  high  potential  for  acute 
toxicity. 

Even  with  the  amaunl:  of  animal  data 
that  are  available,  there  exist  chemicals 
for  which  there  are  no  standard  acute 
toxicity  test  data,  bi  those  cases  where 
toxicity  testing  has  not  determined  an 
LDm  or  LCta.  the  Agency  selected  an 
alternative  measure  of  acute  toxicity: 
The  lowest  dose  or  concentiatioa  at 
which  some  animals  died  following 
exposure  (LDu)  or  LCu^.  These  values 
may  be  more  variable  than  those 
provided  from  median  lethality  tests,  but 
for  the  purposes  of  screening  large 
numbers  of  chemicals,  it  was  deemed 
necessary  to  provide  a  second  level 
screening  tool  in  preference  to  missing 
potentially  toxic  chemicals  because  they 
were  not  adequately  tested. 

The  Agency  chose  to  use  data  from 
the  most  sensitive  mammalian  species 
instead  of  data  &om  only  one  specific 
species  because  at  present  it  is  not 
possible  to  predict  which  species  is  the 
appropriate  surrogate  for  humans  for  a 
given  chemicaL 

Acute  inhalation  toxicity  testing 
depends  upon  the  concentration  of  the 
chemical  in  air  and  the  duration  of  the 
exposure  periods.  Because  of  diis,  LCm 
and  LCu>  values  for  a  chemical  may 
vary  depending  upon  how  long  the 
animals  were  exposed  to  the  substance. 
The  Agency  chose  also  to  make 
maximum  use  of  available  acute  toxicity 
data  to  screen  for  acutely  toxic 
chemicals  and,  therefore,  chose  to  use 
LCm  and  LCui  values  with  exposure 
periods  up  to  8  hours  or  with  no 
reported  exposure  period.  The  Agency 
recognizes  that  this  may  be  a 
conservative  approach. 

The  screening  criterie  selected  by  the 
Agency  are  basically  consistent  with 
internationally  accepted  criteria  used  by 


time  the  Inventory  was  con^iled. 
Chemicals  entering  coinmerce  since  1977 
through  the  Premanufactnring  Notice 
(PMN]  review  process  under  Section  5  of 
TSCA  also  were  screened  for  acute 
toxicity  data  and  compared  to  the 
criteria  for  possible  inclusion  on  the  list. 

Radioactive  materials  and  chemical 
substances  in  research,  and  development 
stages,  as  weU  as  those  manufactured, 
processed,  or  distributed  in  commerce 
for  use  as  food  additives,  drugs,  or 
cosmetics  are  not  listed  in  the  TSCA 
inventory  and  hence,  were  not 
considered  If  research:  chemicals  that 
meet  the  criteria  are  pnoduced  for 
commercial  use  under  TSCA  or  for 
pesticide  use  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  EPA  will  identify  such 
chemicals  through  its  PMN  review 
program  or  pesticide  registration 
program  and  list  them  under  section  302 
in  future  rulemakings.  The  Agency 
solicits  comments  concerning  the 
addition  of  chemicals  in  food,  driigs. 
cosmetics  and  radioactive  materials  to 
the  list  of  extremely  hazardous 
substances. 

iv.  Other  Toxic  Chemicals.  Chemicals 
with  acute  lethality  values  not  meeting 
the  criteria  values  discussed  in  the 
previous  section  are  not  necessarily 
safe.  In  fact,  many  may  be  toxic  to 
humans  and  may  represent  hazards  to 
the  commonity  in  accidental  release 
situations.  The  Agency  identified  some 
of  these  potentially  toxic  chemicals 
using  criteria  based  on  factors  such  as 
high  production  volume,  acute  lethality, 
and  known  risk,  as  indicated  by  the  fact 
that  these  chonicals  have  caused  death 
and  injury  in  accidentB. 

c.  List  of  402  Chemicals:  Application 
of  the  criteria  discussed  above  to  the 
RTECS  data  base  and*  subsequent 
review  of  the  TSCA  hiventory  and  the 
FIFRA  active  pestiddie  in^wfient  list 
led  to  the  identification  of  378 
chemicals.  In  additioa  one  chemical 
meeting  the  toxicity  criteria  was 
identified  from  the  PrtHimrafacture 
Notices.  Twenty-tJ^e  adtfitional 
chemiceJs  were  identified  ae  pofentieliy 
hazardous,  using  the  sriterie  described 
above  for  "odier  toxia  chemicals".  These 
chemicals  were  added  to  the  fis^  on  the 
basis  of  toxicity,  1b^  prediction 
volume,  and  known  ribk.  The  Kst  of  402 
extremely  heaardeos  Bubstanees  is  set 
forth  in  Appendices  D  and  E. 

The  Agency^  rccoyiizes  that  the- 
criteria  uecdl  ta  lolpfcMA  Iii*  extzemeLy 
hazardous  subut— «c  list  addwsa  ooiy 
letixality,  and  ds  no^  aecaaat  for  all' 
effects  that  may  be  aasoeiated  wvlfr 
acute  expo«aieti»c)HBmcalsw  Criteria 
are  being  consideieriilaradierhealtk 
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effects  after  acute  exposures  to  toxic 
chemicals.  In  addition,  section  302 
requires  the  Agency  to  also  consider 
long-term  health  effects  resulting  from 
short-term  exposures  to  these  chemicals. 
The  Agency  does  not  presently  have 
sufficient  data  on  such  effects  and 
requests  data  from  commenters  on 
chronic  effects  from  short-term 
exposures  and  comments  on  how  these 
effects  should  be  incorporated  into 
criteria  for  revisions  to  the  list.  The 
Agency  also  requests  any  other 
comments  on  the  appropriate  criteria  for 
additions  to  or  deletions  from  the  list. 

A  companion  proposed  rule,  published 
elsewhere  in  today's  Federal  Register, 
specifically  proposes  the  addition  and 
deletion  of  certain  substances  from 
Appendices  D  and  E. 

2.  Threshold  Planning  Quantities 

A.  Statutory  Requirement  Under 
section  302  the  Agency  is  required  to 
develop  threshold  planning  quantities 
for  each  of  the  402  chemicals  on  the  list 
of  extremely  hazardous  substances  and 
publish  interim  final  quantities 
simultaneously  with  publication  of  the 
list.  The  threshold  planning  quantity  is 
used  to  trigger  reporting  by  facilities  to 
the  State  emergency  response 
commission.  Any  facility  that  has  one  or 
more  of  the  chemicals  on  the  list  of 
extremely  hazardous  substances  in 
quantities  equal  to  or  greater  than  the 
threshold  planning  quantity  must 
provide  notification  to  State  emergency 
response  commissions  by  April  17, 1987. 

Section  302  specifies  that  the  planning 
quantities  may  be  based  upon  classes  or 
categories  of  chemicals.  If  the  Agency 
fails  to  develop  threshold  planning 
quantities  for  the  chemicals  on  the 
extremely  hazardous  substances  list,  a 
quantity  of  two  pounds  is  automatically 
established  for  each  chemical. 

b.  Development  of  Threshold  Planning 
Quantities:  For  many  substances  the 
potential  for  a  serious  accidental  release 
resulting  from  an  on-site  quantity  of  two 
pounds  is  extremely  remote.  TTierefore. 
threshold  planning  quantities  of  two 
pounds  for  all  of  the  extremely 
hazardous  chemicals  could  result  in 
many  unnecessary  notifications, 
diverting  the  attention  of  emergency 
planners  from  facilities  which  may  be  of 
higher  concern. 

Because  the  Agency  believes  that  the 
two  pound  threshold  planning  quantity 
for  all  402  substances  would  overwhelm 
local  emergency  planning  efforts  and 
would  not  relate  to  the  endangerment 
posed  by  individual  substances,  it  is 
today  establishing  threshold  planning 
quantities  in  lieu  of  the  statutory  level. 
The  threshold  planning  quantities  are 
designed  to  help  State  and  local  officials 


identify  those  sites  where  there  is  a 
greater  potential  for  harm  to  the 
surroimding  community  if  a  release 
were  to  occur,  thereby  focusing 
resources  on  the  priority  emergency 
planning  problems. 

c.  Methodology:  The  Agency 
considered  four  alternative  approaches 
for  development  of  the  threshold 
planning  quantities: 

Approach  1.  Specific  Quantity 
Prediction.  Under  this  approach  the 
Agency  would  determine  the  specific 
quantity  of  each  chemical  that  if 
accidentally  released,  would  result  in 
significant  acute  health  effects  at  a  fixed 
distance  from  the  release  site. 

Approach  2.  Dispersion/Toxicity 
Ranking  Method.  Under  this  approach 
the  Agency  would  assign  chemicals  to 
threshold  planning  quantity  categories 
based  on  an  index  that  accounts  for  the 
toxicity,  the  potential  to  become 
airborne,  and  the  downwind  dispersion 
of  each  chemical  in  an  accidental 
release. 

Approach  3.  Toxicity  Ranking 
Method.  Under  this  alternative  the 
Agency  would  assign  categories  of 
threshold  planning  quantities  based 
solely  on  a  toxicity  index. 

Approach  4.  Two  Pound  Quantity  for 
All  Chemicals.  Under  this  option,  the 
default  quantity  of  two  (2)  pounds  would 
be  used. 

After  considerable  analysis,  the 
Agency  has  chosen  to  develop  threshold 
planning  quantities  using  Approach  2. 
The  methodology  used  in  eacA  approach 
is  presented  below  along  with  a 
discussion  of  the  approaches  and  the 
reasons  why  the  Agency  believes 
Approach  2  is  the  most  appropriate  for 
establishing  threshold  planning 
quantities.  For  details  on  the 
methodologies  employed,  refer  to  the 
Threshold  Plaiming  Quantities 
Technical  Support  Document,  which  is 
available  in  the  public  docket  for  this 
rule.  Comments  are  solicited  on  the 
various  approaches  and  the 
methodologies.  Information  on 
alternative  approaches  also  is  being 
sought  by  the  Agency  for  consideration 
in  the  development  of  a  revised  final 
rule. 

Methodology  for  Approach  1— Specific 
Quantity  Prediction 

The  methodology  for  this  approach  is 
derived  from  the  site  specific  guidance 
developed  for  the  CEPP  Interim 
Guidance.  The  methodology  consists  of 
initially  determining  a  maximum  short- 
term  exposure  concentration  level  in  air 
("level  of  concern")  for  each  chemical 
that  would  not  lead  to  serious  health 
effects.  The  quantity  of  each  chemical 
that  would  have  to  be  released  to  the  air 


to  reach  the  "level  of  concern"  is 
estimated  using  techniques  for 
atmospheric  dispersion  and  assessing 
physical/chemical  properties. 

This  approach  is  a  complex  process 
designed  to  provide  a  specific  threshold 
planning  quantity  for  each  of  the  402 
extremely  hazardous  substances.  This 
section  discusses  the  derivation  of 
levels  of  concern,  assumptions, 
concerning  distance  ard  release 
cirounstances,  and  the  dispersion 
modeling  techniques  used  in  the 
development  of  the  threshold  planning 
quantities  under  this  approach. 

To  perform  this  analysis,  a  level  of 
concern  must  be  selected  for  each 
chemical,  a  representative  distance  from 
the  release  site  to  the  exposed 
population  must  be  determined,  and  the 
conditions  and  modeling  techniques  for 
release  and  dispersion  must  be  selected 
for  each  chemical. 

A  level  of  concern  was  considered  to 
be  the  maximum  concentration  of  an 
extremely  hazardous  substance  in  air 
that  will  not  cause  serious  irreversible 
health  effects  in  the  general  population 
when  exposed  to  the  substance  for 
relatively  short  duration.  At  present,  no 
such  exposure  levels  have  been 
estabhshed  specifically  for  the  general 
public.  The  National  Academy  of 
Sciences  and  others  have  been 
developing  guidelines  for  estimating 
such  levels  for  toxic  chemicals. 
However,  at  this  time,  values  for  only  a 
few  chemicals  have  been  established. 
In  lieu  of  a  value  developed  for  the 
general  public,  the  Agency  has 
identified  a  surrogate  measure  of  such 
an  exposure  level.  This  approximation  is 
the  Inimediately  Dangerous  to  Life  and 
Health  [IDLH)  level  which  is  available 
for  92  of  the  chemicals  on  the  list  of 
extremely  hazardous  substances.  This 
level  established  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  represents  the 
maximum  concentration  of  a  substance 
in  air  to  which  a  healthy  worker  can  be 
exposed  for  30  minutes  and  escape 
without  suffering  irreversible  health 
effects  or  impairing  symptoms. 

The  Agency  recognizes  that  the  IDLH 
may  have  some  limitations  as  a  measure 
for  protecting  the  general  population. 
First,  the  IDLH  is  based  upon  the 
response  of  a  healthy,  male  worker 
population  and  does  not  take  into 
account  exposure  of  more  sensitive 
individuals  such  as  the  elderly,  children, 
or  people  with  various  health  problems. 
Second,  the  IDLH  is  based  upon  a 
maximum  30  minute  exposure  period 
which  may  not  be  realistic  for 
accidental  airborne  releases.  Third,  the 
IDLH  may  not  indicate  the 
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concentraiion  that  couM  result  in 
serious  but  reversible  infury.  Baaed  on 
these  considerations,  the  development 
of  more  appropriate  chemical  emergency 
exposure  levels  for  the  general  public 
has  been  identified  as  a  high  priority  for 
the  Agency. 

However,  the  IDLH  value,  or  an 
estimation  of  this  value  for  substances 
that  do  not  have  a  published  IDLH. 
appears  at  present  to  be  the  best 
approximation  of  a  level  of  concern 
available  for  planning  purposes.  IDLH 
values  for  those  substances  with 
published  values  were  used  in  the 
calculations  for  establishing  threshold 
planning  quantities. 

Levels  of  concern  were  estimated 
from  acute  animal  toxicity  test  data  for 
the  substances  that  did  not  have 
pubUshed  IDLH  values. 

In  these  instances,  the  concentratiaD 
used  to  establish  threshold  planning 
quantities  is  determined  from  LC«*.  LCu), 
LO^.  or  LDlo  data.  The  following 
equations  show  how  these  data  are 
converted  to  air  concentrations  to 
approximate  the  IDLH  level:  (t) 
Estimated  level  of  ccncem  =  LCu  X 
0.1;  (2)  estimated  level  of  concern  = 
LClo;  (3]  estimated  level  of  concern  = 
LDh  X  0.01;  and  [4]  estimated  level  of 
concern  =  LDlo  X  0.1.  As  new 
information  and  methodologies  become 
available  in  the  future,  the  level  of 
concern  and  the  value  derived  for 
chemicals  on  the  list  should  be  re- 
evaluated. 

A  second  critical  input  to  the  analysis 
is  the  distance  from  the  source  of  the 
release  to  the  exposed  population.  For 
the  purposes  of  establishing  planning 
quantities,  die  Agency  chose  a  distance 
of  100  meters  (330  feet)  to  represent  the 
distance  from  a  source  inside  a  chemical 
facility  to  the  point  where  the 
community  might  be  exposed.  The 
Agency  believes  that  this  distance  is 
representative  of  the  point  at  which  the 
community  might  first  be  impacted  for 
most  situations.  The  Agency  recognizes 
that  it  may  be  shorter  than  that  found  at 
large  manufacturing  facilities, 
(particularly  those  that  also  have  a 
"buffer  zone")  or  farther  than  that  found 
at  facilides  located  within  urban 
centers.  For  example,  an  informal 
survey  of  chemical  fiacilities  in  the 
Kanawha  Valley  (West  Virginia]  by  the 
National  Institute  for  Chemical  Studies 
in  Charleston,  West  Virginia,  showed 
that  the  distances  between  storage 
vessels  and  residential  housing  may  be 
as  close  as  25  feet  (Meyer.  1986). 
However,  there  are  limitations 
associated  with  atmospheric  dispersion 
modeling  techniques  at  distances  less 
than  100  meters.  Additionally,  the 
Netherlands  Safety  Report  Legislation 


indicates  that  releases  that  travel  more 
than  100  meters  are  judged  to  be  ma^or 
accidents  (Van  Depntte,  1982). 

Once  the  level  of  concern  for  each 
chemical  was  deteranned  and  a  fixed 
distance  was  estabUshed,  dispersion 
modeling  techniques  were  used  to 
calculate  the  qumitity  of  aitbome 
chemical  reqidred  ts  generate  the  level 
of  concern  at  100  meters.  Aithou^ 
techniques  have  loqg  been  available  and 
used  to  address  air  pollution  and 
nuclear  fallout  the  oses  of  dispersion 
modeling  techniques  to  simulate  the 
behavior  of  chemicals  released  under 
accidental  conditioms  for  very  short  time 
spans  are  largely  still  under 
development.  The  Agency's  comparison 
of  the  several  available  chspersion 
modeling  techniipwat  ia  described  in  the 
Threshold  Piamiingr  Quantities 
Technical  Support  Bocument  available 
in  the  pubUe  dodist  tor  this  ml*. 

A  third  oitka)  s^nii  iathe 
devebprasHt  at  \hu  ■sihiiihilngy  Is  the 
assumption  made  concranlng  the 
of  the  cheasie^  AascddraUii 
could  be  caused  by»  mabav  of  e^snts 
such  as  a  process  vfuet  («;g.  nmswy 
reactions,  temperature  or  pressure 
excursions  leading  to  release), 
equipment  failures  (such  as  pipe  rupture, 
equipment  seal  failore.  valve  leaks], 
handling  accidents  (such  as  overfilling 
containers  and  puncturing  drums  with  a 
forklift),  or  fires  and  explosions  that 
affect  nearby  containers  or  storage 
vessels  of  toxic  substances.  The  release 
scenario  generally  determines  the  nature 
of  the  emission  source  and  soiu-ce 
strength  which  are  critical  to  the 
dispersion  consequences.  Therefore 
analysis  of  potential  release  scenarios  in 
complex  and  critical  to  the  outcome. 

The  chemicals  on  the  list  were 
segregated  by  ambient  physical  state 
and  grouped  as  gas,  liquid  or  solid. 
Gases  and  liquids  aepresent  about  half 
of  the  402  chemicak  on  the  list;  the 
remainder  are  solids.  In  analyzing  the 
chemicals  released  scenarios  were 
developed  as  fiolliows:  Gases  were 
assumed  to  be  stored  under  pressius 
such  that  if  a  lealcnipture  or  process 
upset  occurred,  a  relief  valve  would 
open  or  a  rupture  would  occur,  causing  a 
gas  jet  to  be  released.  Liquids  were 
assumed  to  be  spilled  on  the  ground  at 
ambient  conditions  and  allowed  to 
volatilize.  Liquified  gases  were  also 
evaluated.  Because  neither  of  the  two 
release  scenarios  above  are  appropriate 
for  solids  unless  the  solids  are  handled 
in  molten  or  vaporized'  state,  solids  were 
assumed  to  be  dispersed  in  powered 
form  as  an  aerosokby  some  mechanical 
means  (e.g.  filtration  unit  failure,  dust 
explosion,  or  other  explosion]  because 
this  repcesei^  a  more  realistic 


emergency  release  scennio.  The 
sublimation,  of  a  solid  aft  a  result  of  s 
spill  was  considered  and  rejected 
because  voiatiliz^on  of  solids  is  so 
slow  that  it  does  not  present  an 
emergency  release  hazard. 

Advantages  and  Limitations  of 
Approach  1 

Approach  I  was  designed  to 
determine  a  specific  individual  quantity 
for  each  chemical  for  pwposes  of 
emergency  planning.  The  quantities 
calculated  using  this  approach  ranged 
from  below  one  pound  (for  certain 
exfremely  toxic  gases)  to  millions  of        ^ 
pounds  (for  relatively  involafile 
substances).  The  apparent  rigor  of  the 
methodology,  however,  is  somewhat 
misleading  due  to  the  uncertainty  in  the 
level  of  concern  (IDLH),  the  release 
scenarios  selected,  the  source  strength 
inputs,  and  the  ability  to  model  both  the 
release  and  dispersion.  Also,  most 
dispersion  techniques  are  compatible 
with  only  a  limited  number  of  the  many 
potential  release  events  that  could 
occar,  the  Agency  has  no  data  to  show 
whether  these  events  rerpresent  typical 
or  worst  can  situations. 

Assumptions  used  w^the  modeling 
techniques  abo  causa  wide  variations  in 
the  results.  In  the  case  sf  gases, 
variations  of  several  orders  of 
magnitude  are  possible  depending  on 
the  pressure  at  which  the  gas  is  stored, 
size  of  the  release  opening,  density  and 
velocity  of  the  escaping  gas.  An 
accidental  release  is  aa  extremely 
dynamic  event  The  dynamics 
associated  with  accidental  releases  are 
not  considered  in  thia  analysis  since 
little  information  is  available  for  the 
potential  release  conditions  likely  for 
the  chemicals  on  the  list 

Finally,  even  if  the  Agency  was  fully 
confident  of  the  release  scenario, 
emission  source  modelng  and 
dispersion  techniques,  s  number  of  key 
parameters  in  the  analysis  are  site- 
specific.  These  parameters  include  the 
distance  from  thesouroe  to  the 
community  or  fencelinet.  the  way  in 
which  the  chemical  is  actually  bandied 
at  the  facility  (e.g.,  at  higk  temperatures 
and  pressures,  refrigerated;,  etc.),  die 
topography  of  tiie  area  around  the  site, 
and  prevailing  meteorologiiad  conditions 
which,  can.  cause  wide  vadation  in  the 
dispersion  of  airiaoxne  thsmicalo.  In.  the 
absence  of  a  valid  anpidcal  data  base, 
the  Agency  must  nrakeassumptiuns 
concerning'  "reasonable"  or  "credible" 
characteristics  at  thess  site-specific 
factors.  These:  asaumplians  are 
influenced  by  modeling  cs^iabiUties  as 
well  as  general  knowdadge  of  chemical 
manufacturing  and- processing 
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operationa  and  gready  affect  die 
accuracy  of  resuJts. 

For  diese  reasons,  die  Agency  has  not 
used  diis  approach  to  estabUsh  the 
threshold  planning  quantities  in  today's 
rule.  However,  because  die  selected 
mediodology  (Approach  2)  relies  on 
Approach  1  technical  analyses,  the 
Agency  seeks  comments  and 
suggestions  on  the  methodology  used 
here  for  revision  prior  to  issuance  of  a 
revised  final  rule. 

Approach  2— Dispersion/Toxicity 
Ranking  Method 

The  methodology  for  this  approach 
makes  use  of  the  same  technical 
analyses  used  in  Approach  1  but  uses 
them  only  to  produce  a  ranking  of  the 
chemicals  according  to  their  potential  to 
become  airborne,  dispersion  potential 
and  toxicological  properties.  This 
approach  provides  a  basis  for  relative 
measures  of  concern  rather  than 
absolute  values.  Under  Approach  2,  the 
levels  of  concern  are  used  as  an  index  of 
toxicity,  and  physical  state  and 
volatility  are  used  to  assess  their 
dispersion  potential.  The  two  indices  are 
combined  to  produce  an  overall  risk 
score  or  "ranldng  factor".  Once  die 
chemicals  have  been  ranked,  categories 
of  quantity  are  assigned  based  on  their 
relative  ranking.  The  lowest  rank 
(highest  risk]  are  assigned  low 
quantities  and  the  highest  rank  (lowest 
risk)  are  assigned  higher  quantities. 

To  achieve  Uiis.  the  list  of  chemicals  is 
again  segregated  by  ambient  physical 
state  such  as  gas.  liquid  or  solid.  An 
index  value  is  obtained  by  assuming 
that  the  level  of  concern  is  divided  by 
the  factor  V,  which  represents  die  extent 
to  which  the  material  can  become 
airborne  and  dispersed: 
Index = Level  of  Concern/ V 

where  V  is  die  extent  to  which  die 
chemical  can  become  airborne.  V  is 
assumed  to  be  1  for  chemicals  that  are 
gaseous  at  ambient  conditions  and  for 
solids  in  powder  form  (e.g.,  flour,  talc), 
that  is.  in  an  accidental  release  all  of  the 
chemical  could  become  airborne.  For 
liquids.  V  represents  the  extent  of 
volatilization  of  a  spilled  quantity  of 
liquid  and  is  estimated  by  knowing  the 
chemical's  molecular  weight  and  vapor 
pressure.  See  Attachment  I  at  die  end  of 
this  preamble  for  a  derivation  of  the 
equations  used  to  estimate  V. 

Once  all  the  chemicals  have  been 
ranked,  quantities  are  assigned  to 
groups  of  chemicals  on  the  Ust.  In  the 
Agency's  evaluation  of  all  of  the 
chemicals,  only  nickel  carbonyl  is 
assigned  a  quantity  of  "any  amount" 
and  must  be  reported  in  any  quantity 
because  of  its  extremely  high  acute 


toxicity.  Other  chemicals  with  a  low 
index  factor,  based  on  the  Agency's 
technical  review,  are  assigned  a 
quantity  of  two  pounds,  the  default 
quantity  given  by  die  Congress.  Widi  die 
exception  of  nickel  carbonyl,  it  is 
beUeved  that  the  two-pound  quantity 
represents  a  reasonable  lower  limit  for 
the  most  extremely  hazardous 
substances  on  the  list.  Chemicals  widi 
the  highest  index  factors  (or  rank)  were 
assigned  a  threshold  planning  quantity 
of  10,000  pounds.  This  ensures  diat  any 
facility  with  as  much  as  a  tank  wagon  or 
truck  load  of  any  exti^mely  hazardous 
substances  would  be  required  to  notify 
the  State  commission.  Between  the 
limits  of  two  pounds  and  10.000  pounds, 
chemicals  were  assigned  to  intermediate 
categories  of  100.  500  or  1.000  pounds 
based  on  order  of  magnitude  ranges  in 
the  index  values.  The  selection  of  die 
intermediate  categories  was  based  on 
standard  container  sizes  between  two 
and  10.000  pounds.  In  summary,  the 
allocations  were  as  follows: 


Index  value: 

<lXl(r» 

>10-Mo  <10-'. 

>10-»to  <1 

>l  to  <10 

Tfinth- 
oU  quantity  (lb) 

2 

100 

-       .sno 

1,000 

>10 

10,000 

Advantages  and  Limitations  of 
Approach  2 

The  methods  utilized  in  constructing 
the  exposure  and  toxicity  indices  for 
Approach  2  are  based  upon,  and 
therefore  share  the  limitations  of  the 
methodologies  utilized  in  Approach  1.  In 
particular,  NIOSITs  IDLH  or  die 
Agenc/s  estimated  level  of  concern  is 
an  imperfect  measure  or  an 
approximation  of  acute  toxicity  for 
emergency  release  situations  involving 
the  general  public.  In  addition,  die 
dispersion  index  is  based  upon  speciHc 
release  event  assumptions.  Changes  in 
such  assumptions  could  lead  to  changes 
in  the  rankings  to  a  certain  degree. 
Nevertheless,  the  Agency  believes  that 
this  approach  provides  a  consistent 
relative  ranking  of  the  extremely 
hazardous  substances. 

The  selection  of  the  particular  cutoff 
values  for  the  quantities  is  based  wholly 
on  the  relative  ranking  among  all  of  the 
substances  on  the  UsL  Since  this  is  a 
relative  ranking  scheme,  there  is  no 
precision  associated  with  the  numbers 
and  they  should  not  be  construed  as 
"safe"  levels.  Because  the  Agency 
cannot  evaluate  every  release  scenario, 
it  is  possible  that  a  serious  event  could 


occur  with  any  quantity  lower  than  the 
threshold  planning  quantity  given  by 
this  approach.  Conversely,  some 
chemicals  may  be  unlikely  to  cause 
serious  events  even  at  quantities 
significandy  above  their  thresholds. 
However,  the  Agency  beUeves  that  diis 
approach  yields  threshold  planning 
quantities  which  will  focus  initial 
community  planning  on  those  situations 
which  present  the  greatest  risk. 

Methodology  for  Approach  3— Toxicity 
Ranking  Method 

This  approach  is  similar  to  Approach 
2  except  that  the  chemicals  on  the  list  of 
extremely  hazardous  substances  are 
ranked  using  only  their  level  of  concern 
as  an  index.  As  in  Approach  2,  the 
chemicals  are  assigned  quantities 
ranging  from  any  quantity  for  nickel 
carbonyl  to  10.000  pounds  with 
intermediate  categories  of  loa  500,  and 
1,000  pounds  based  upon  a  ranking  of 
level  of  concern  values. 

Advantages  and  Limitations  of 
Approach  3 

By  ignoring  the  potential  for  the 
chemical  to  become  airborne,  this 
approach  simplifies  the  analysis  but  it 
may  also  distort  local  planning 
priorities.  Although  the  Agency  cannot 
assess  all  of  the  ways  in  which  releases 
can  occur,  it  is  clear  that  physical  state 
and  vapor  pressure  gready  influence 
how  much  of  the  chemical  actually  gets 
into  die  air.  Therefore,  die  Agency 
believes  that  consideration  of  the 
potential  should  be  included  in  the 
development  of  a  threshold  planning 
quantity. 

Approach  4— Default  to  2  Pounds 

Under  this  approach,  EPA  could  take 
no  action  and  allow  the  statutory 
thresholds  to  become  effective. 

Advantages  and  Limitations  of 
Approach  4 

A  two  pound  quantity  for  each 
chemical  is  simple  and  straight-forward 
€ind  ensures  notification  by  facilities 
handling  those  chemicals  that  are 
deemed  extremely  hazardous  in  natuire. 
However,  it  again  ignores  the  potential 
for  the  chemical  to  actually  become 
airborne,  distorts  local  planning 
priorities  and  may  cause  local  planning 
authorities  to  be  overburdened  by 
unnecessary  notifications. 

Conclusions 

The  Agency  believes  that  Approach  2 
is  most  appropriate  for  development  of 
the  threshold  planning  quantities 
because  the  quantities  developed 
depend  primarily  on  the  toxicity  of  the 
chemical  (level  of  concern)  and  degree 
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to  which  Ihe  chemical  will  become 
airborne;  factors  which  are  very 
important  in  deciding  which  chemicals 
are  the  most  important  from  an 
emergency  planning  standpoint.  The 
potential  for  the  chemicals  to  become 
airborne  is  not  considered  in  Approach 
3.  Although  Approach  I  also  addresses 
these  factors,  the  apparent  rigor  bf  this 
methodology  is  not  supported  by  the 
uncertainty  of  the  ^sumptions  and  the 
models  which  must  be  applied. 
Therefore,  the  planning  quantities 
derived  from  Approach  1  suggest  a  level 
of  accuracy  or  precision  that  cannot 
reasonably  be  relied  upon. 

Technical  support  documents,  which 
contain  additional  information  on  the 
approaches  presented  here  and  the 
outcome  of  applying  the  approaches,  are 
available  in  the  public  docket.  A  list  of 
these  documents  is  set  forth  in 
Attachment  II.  Approach  I  provides  a 
much  broader  range  (from  less  than  one 
pound  to  over  one  million  pounds, 
depending  upon  the  assumptions  and 
models  used]  than  the  other  approaches. 
The  Threshold  Planning  Quantity 
Technical  Support  Document  includes 
the  results  of  applying  Approach  1,  using 
varying  release  scenarios  and 
assumptions,  for  a  representative  group 
of  chemicals.  Approaches  2  and  3  result 
in  a  narrower  range,  with  five  planning 
quantity  categories,  and  "any  quantity" 
planning  quantity  for  nicket  carbonyl. 
Of  these  two  latter  approaches,  only 
Approach  2  considers  the  degree  to 
which  the  chemical  will  become 
airborne. 

The  Agency  believes  that  limited 
State  and  local  resources  should  be 
focused  on  those  substances  that 
potentially  will  cause  the  greatest  harm 
should  an  accidental  release  occur.  The 
quantities  developed  in  Approach  2 
meet  the  objective  such  that  those  that 
are  most  likely  to  cause  serious 
problems  (extremely  toxic  gases,  solids 
likely  to  be  readily  dispersed,  or  highly 
volatile  liquids)  have  lower  quantities 
that  those  that  might  be  toxic  but  are  not 
likely  to  be  released  to  the  air. 

The  Agency  applied  the  ranking 
methodology  described  in  Approach  2  to 
the  402  extremely  hazardous  substances. 
Recognizing  that  a  strictly  mechanical 
application  of  this  approach  could  lead 
to  errors  based  on  specific 
characteristics  of  individual  chemicals, 
the  Agency  then  subjected  each 
chemical  to  a  limited  additional  review 
to  evaluate  the  technical  reasonableness 
of  the  assignments.  The  threshold 
planning  quantity  allocations 
determined  by  the  ranking  methodology 
were  examined  and  where  appropriate 
changes  to  higher  or  lower  threshold 


classifications  were  made  based  upon 
other  toxicity  data,  rapid  absorption 
chemical  reactivity,  specific  handling, 
formulation,  and  use  considerations  and 
related  factors.  For  example,  sarin  and 
tabun,  which  were  assigned  to  the  100 
pound  category  by  the  methodology 
applied,  were  assigned  to  the  two  pound 
category  because  information  on  their 
toxicity  suggested  that  they  may  be  even 
more  toxic  under  conditions  of  an 
accidental  release  than  is  indicated  by 
the  estimated  level  of  concern.  Thirty 
chemicals  were  reassigned  based  on  this 
review.  The  rationale  for  each  such 
decision  is  being  included  in  the  public 
docket  for  this  rulemaking.  Finally  one 
chemical,  nickel  carbonyl,  had  a  ranking 
value  so  low  the  Agency  decided  that 
any  quantity  could  be  a  potential 
problem.  The  threshold  for  this  chemical 
was  therefore  set  at  "any  quantity". 

Further,  in  the  case  of  Approach  2,  it 
was  decided  that  if  a  chemical  in  solid 
form  is  not  handled  or  stored  as  a 
powder  at  a  site  and  it  is  not  reactive 
with  air  or  water  to  become  airborne  or 
to  form  airborne  toxic  products  or  by- 
products (e.g.,  sodium  cyanide),  then  it 
would  be  assigned  a  quantity  of  10,000 
lb.  Although  the  Agency  carmot  identify 
which  chemicals  are  stored  or  handled 
in  powder  form,  it  has  identified  15 
substances  that  are  reactive  with  water 
or  air  which  cannot  be  assigned  a 
threshold  planning  quantity  of  10,000 
pounds  regardless  of  their  physical  form. 
These  substances  are  identified  in  the 
list  of  extremely  hazardous  substances 
and  are  discussed  in  the  Technical 
Support  Document  on  Reactive  Solids, 
which  is  available  in  the  public  docket 
for  this  rule.  The  Agency  solicits 
comments  on  whether  nonreactive 
solids  not  handled  as  a  powder  should 
be  deleted  from  the  list  of  extremely 
hazardous  substances,  instead  of 
assigning  a  default  value  of  10.000 
pounds. 

Many  of  the  extremely  hazardous 
chemicals  are  transported,  used  and 
stored  in  formulated  products,  which 
contain  mixtures  of  chemicals.  The 
potential  hazard  associated  with 
extremely  hazardous  chemicals  in 
mixtures  depends  on  the  concentration 
of  the  material  as  well  as  many  factors 
specific  to  the  composition  of  the 
formulations.  The  Agency  has  noted  in 
the  threshold  planning  quantities  list, 
one  case  where  It  believes  that  common 
commercial  formulations  should  not  be 
considered  for  the  purpose  of 
notification  under  this  regulation.  In  the 
case  of  hydrogen  peroxide,  the  Agency 
does  not  believe  that  there  is  cause  for 
concern  with  aqueous  concentrations  of 
equal  to  or  less  than  52  percent  and 


designates  this  exception  on  the  list  of 
extremely  hazardous  substances.  The 
Agency  solicits  comments  on  this 
concept,  which  is  discussed  in  more 
detail  in  the  technical  document  which 
addresses  response  to  public  comments 
on  the  CEPP  interim  guidance. 

In  all  other  cases,  and  in  the  absence 
of  more  specific  information,  the  Agency 
believes  that  mixtiu^s  of  formulations 
containing  one  (1)  percent  or  more  of  an 
extremely  hazardous  substance  should 
be  evaluated  for  notification  purposes. 
This  means  a  mixture  containing  less 
than  1%  of  an  extremely  hazardous 
substance  need  not  be  factored  into  the 
calculation  of  the  threshold  planning 
quantity.  The  rationale  for  the  1%  rule  is 
the  low  probability  of  the  release  of 
such  a  mixture  delivering  the  threshold 
planning  quantity  of  the  extremely 
hazardous  substance  to  the 
environment.  OSHA  has  selected  this 
cutoff  value  of  its  Hazard 
Communication  Rule  (29  CFR  1900.1200) 
for  all  hazards  except  carcinogens. 

In  evaluating  whether  to  notify  for 
mixtures,  facility  owners  or  operators 
should  compare  the  appropriate 
threshold  quantity  with  the  weight  of  the 
extremely  hazardous  substance  in  the 
mixture.  For  example,  if  the  threshold 
for  a  given  chemical  on  the  list  is  100 
pounds  and  that  chemical  is  20  percent 
by  weight  of  a  mixture,  notification 
would  be  necessary  if  500  pounds  or 
more  of  that  mixture  is  present  at  a 
facility.  Note,  however,  that  no  such 
deminimis  exemption  exists  for 
emergency  release  reporting  under 
section  304. 

The  Agency  seeks  comments  on  the 
methodology  chosen  to  determine 
threshold  planning  quantities. 
Specifically,  the  Agency  seeks 
comments  on: 

— Whether  the  ranking  methodology 
selected  (Approach  2)  is  appropriate 
for  the  categorization  of  the  extremely 
hazardous  substances  by  threshold 
quantity,  and  if  not.  which  other 
approach  might  be  preferable  and 
why. 

— Whether  the  specific  toxicity  and 
exposure  indices,  the  IDLH  (or 
calculated  level  of  concern),  and  V, 
respectively,  chosen  are  appropriate 
for  constructing  the  index. 

— Whether  the  Agency  has  set  the 
threshold  planning  quantities  for  the 
extremely  hazardous  chemicals 
(ranging  from  any  to  10,000  pounds] 
too  high  or  too  low  in  order  to  provide 
state  and  local  planning  authorities 
the  information  with  which  to 
effectively  begin  their  emergency 
planning  activities. 
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—Whether  it  is  appropriate  to  establish 
a  percentage  below  which  extremely 
hazardous  components  of  mixtures  do 
not  have  to  be  considered  and,  if  so. 
whether  one  percent  or  some  other 
percentage  is  an  appropriate  cutoff 
level. 

— Whether  the  chemical  specific 
quantity  adjustments  to  the 
determinations  made  under  Approach 
2  properly  considered  the  individual 
characteristics  of  the  adjusted 
chemicals,  and  whether  other 
chemicals  on  the  list  also  require 
quantity  adjustments. 

—Whether  assigning  threshold  planning 
quantities  of  10.000  pounds  to  non- 
powder,  non-reactive  solids 
adequately  addresses  concerns  for 
these  materials. 

— Whether  it  is  appropriate  not  to 
consider  certain  common  commercial 
formulations  for  purposes  of 
notification  under  this  regulation  and 
whether  the  designated  reporting  limit 
of  greater  than  52  percent  aqueous 
hydrogen  peroxide  is  appropriate. 

C.  Statutory  Requirement  of  Interim 
Final  Rulemaking  and  Solicitation  of 
Public  Comment 

Section  302  of  Tide  III  of  SARA 
requires  the  Administrator  to  publish  a 
list  of  extremely  hazardous  substances 
within  30  days  of  enactment.  The  initial 
list  is  required  to  be  the  same  as  Uie  Ust 
of  substances  published  in  November, 
1985  by  the  Administrator  in  Appendix 
A  of  the  Chemical  Preparedness 
Program  Interim  Guidance.  In  addition, 
section  302  specifically  requires  die 
Administrator  to  publish  interim  final 
regulations  estabUshing  a  threshold 
planning  quantity  for  each  substance  on 
the  list,  and  to  initiate  a  rulemaking  to 
revise  these  Uireshold  planning 
quantities.  Failure  to  establish  die 
threshold  planning  quantities  results  in 
statutorily  established  du«shold 
planning  quantities  of  two  pounds. 

Although  this  rule  is  statutorily 
required  to  be  effective  immediately,  the 
Agency  is  also,  soliciting  comment  on  all 
aspects  of  today's  rule.  In  a  companion 
proposed  rule  published  elsewhere  in 
today's  Federal  Register,  die  Agency  is 
specifically  initiating  a  rulemaking  to 
revise  today's  rule  as  appropriate  in 
response  to  public  comment. 

In  addition,  certain  portions  of  today's 
rule  have  previously  received  die  benefit 
of  public  scrutiny  and  comment.  At  the 
time  the  list  of  402  extremely  hazardous 
substances  was  first  published  by  the 
Agency,  it  was  part  of  a  voluntary 
program  to  encourage  localities  to  begin 
the  process  of  planning  for  chemical 
contingencies  occurring  in  their 
communities.  Appendix  A  of  the 


Chemical  Emei^ency  Preparedness 
Program  Interim  Guidance  document 
was  made  public  in  November,  1985. 
That  guidance  identified  those 
substances  for  which  it  was  not  enough 
to  merely  focus  attention  on  cleanup  of 
releases.  Rather,  because  these 
substances,  upon  release,  posed 
immediate  and  serious  threats  to  the 
surrounding  community,  emergency 
planning  and  release  prevention  was 
necessary  for  effective  protection  of 
human  health  and  the  environment. 

At  the  time  of  publication,  comments 
were  requested  on  the  methodology  for 
establishing  the  CEPP  list.  EPA  received 
comments  on  the  toxicity  data  used  for 
specific  chemicals,  and  revisions  based 
on  those  comments  are  discussed  in 
section  II.B.2.C.  above.  A  summary  of 
these  comments  and  the  Agency's 
response  has  been  incorporated  into  the 
public  docket  for  this  rule. 

Today  we  are  requesting  comments  on 
all  aspects  of  this  rule  and  are 
specifically  soliciting  comments  on  the 
criteria  for  establishing  the  extremely 
hazardous  substance  list,  Uie  threshold 
planning  quantities  and  the 
mediodologies  for  establishment  of  die 
quantities. 

Comments  must  be  submitted  within 
45  days  of  the  publication  of  Uiis 
regulation  in  die  Federal  Register.  Upon 
completion  of  the  45  day  comment 
period,  die  threshold  planning  quantities 
and  supporting  regulations  will  be 
finalized  in  a  subsequent  final  rule  as 
required  by  section  302,  using  die 
comments  received  as  guidance  in 
revision  of  diis  interim  final  rule.  The 
comment  period  is  shorter  than  diat 
provided  for  many  Agency  rules,  but  is 
essential  in  order  to  allow  a  final  rule  to 
be  published  before  May  17, 1987,  when 
facility  notifications  are  due. 

III.  Relationship  to  CERCLA 

A.  Relationship  of  Title  III  to  CERCLA 

Tide  in  is  a  fi«e-standing  Tide  within 
SARA  and  thus  is  separate  bom,  though 
closely  related  to,  CERCLA.  Because  die 
Agency's  CEPP  effort  was  developed 
originally  under  CERCLA  and  because 
Tide  in  emergency  response  and 
planning  are  closely  linked  to  die 
hazardous  substance  release  response 
program  under  CERCLA,  the  audiorities 
and  requirements  created  by  Tide  III 
will  be  largely  incorporated  into  the 
existing  National  Contingency  Plan, 
established  under  CERCLA  section  105. 

B.  Relationship  of  This  Rulemaking  to 
the  National  Contingency  Plan 

This  rulemaking  is  a  new  Subpart  I 
widiin  die  existing  National  Oil  and 
Hazardous  Substances  Pollution 


Contingency  Plan  (NCP)  (40  CFR  300). 
The  NCP  provides  for  an  efficient, 
coordinated  and  effective  response  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants  and 
contaminants  in  accordance  %vith  the 
authorities  of  CERCLA  and  section  311 
of  die  Clean  Water  Act.  The  NCP 
establishes  the  national  organization, 
policy  and  procedures  for  preparedness 
and  response  to  environmental 
incidents.  The  Agency  is  now  in  the 
process  of  developing  a  rulemaking  to 
comprehensively  revise  the  NCP  to 
incorporate  other  changes  under  SARA 
and  will  evaluate  placement  of  Title  III 
rules. 

C.  Relationship  of  this  Rule  to  CERCLA 
Section  103  Reporting  Requirements 

Under  section  103  of  CERCLA,  any 
person  in  charge  of  a  facility  at  which 
there  is  a  release  of  a  hazardous 
substance  as  defined  in  CERCLA  section 
101(14)  equal  to  or  in  excess  of  its 
reportable  quantity  must  report 
immediately  to  the  National  Response 
Center.  The  National  Response  Center 
will  then  alert  the  appropriate  federal 
emergency  response  personnel  of  the 
release.  This  notification  includes 
transportation  incidents  as  well  as  fixed 
facility  emergencies. 

The  notification  to  the  State 
emergency  response  commission  under 
section  302  is  not  triggered  by  a  release 
incident  but  rather  by  the  presence  of 
certain  quantities  an  extremely 
hazardous  substance  at  a  facility.  No 
release  or  event  of  any  kind  is  required 
for  a  section  302  report.  This  notification 
is  an  initial  action  in  a  process  that 
culminates  in  the  development  of 
community  emergency  response  plans. 
Section  304  in  contrast,  establishes 
reporting  requirements  similar  to 
CERCLA  Section  103  release  reporting. 
However,  instead  of  requiring 
notification  only  to  the  National 
Response  Center  when  certain 
quantities  of  certain  chemicals  are 
released,  facilities  must  under  section 
304  also  notify  State  and  local 
emergency  response  officials  of  these 
releases. 

A  comparison  of  the  reportable 
quantities  established  by  the  Agency 
under  CERCLA  for  the  purposes  of 
emergency  response  with  the  direshold 
planning  quantities  in  today's  rule 
indicates  that  the  quantities  established 
under  these  lists  are  not  entirely 
comparable.  In  fact,  26  adjusted 
reportable  quantities  were  higher  than 
the  threshold  planning  quantities  for  the 
same  extremely  hazardous  substance. 
As  a  result,  emergency  planning  would 
be  required  for  an  amount  on  the  plant 
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site  which,  if  entirely  released,  would 
not  require  a  reporting  to  the  National 
Response  Center  or  to  the  State 
commission.  This  has  occurred  as  a 
result  of  the  use  of  two  different 
approaches  for  establishing  reportable 
quantities  and  threshold  planning 
quantities.  Unlike  CERCLA  reportable 
quantities,  the  threshold  planning 
quantities  are  based  upon  exposure 
potential.  CERCLA  reportable  quantities 
are  based  solely  on  the  intrinsic 
chemical  and  physical  properties,  or 
toxicity,  of  a  hazardous  substance. 

During  rulemakings  to  revise  the  final 
rule  and  to  adjust  reportable  quantities 
under  CERCLA  and  Title  III.  the  Agency 
intends  to  evaluate  and  address,  as 
appropriate,  inconsistencies  between 
the  two  methodologies,  the  underlying 
data  base  of  each,  and  the  resulting 
quantities. 

IV.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Rulemaking  protocol  under  Executive 
Order  12291  requires  that  regulations  be 
classified  as  "major"  or  "non-major"  for 
purposes  of  review  by  the  Office  of 
Management  and  Budget.  According  to 
E.  0. 12291,  major  rules  are  regulations 
that  are  likely  to  result  in  (1)  An  annual 
adverse  (cost)  effect  on  the  economy  of 
$100  million,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government,  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  in 
domestic  or  export  markets. 

Because  this  rule  was  required  by 
statute  to  be  published  in  30  days  no 
further  economic  or  regulatory  impact 
analysis  could  be  conducted  by  the 
Agency  prior  to  the  publication  of  this 
interim  Hnal  rule.  However,  analyses  of 
economic  and  regulatory  impact  will  be 
completed'  for  the  revised  final  rule. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibihty  Act  of  1980 
requires  that  an  analysis  be  performed 
for  all  rules  that  are  likely  to  have  a 
"signiHcant  impact  on  a  substantial 
number  of  small  entities."  Based  on  the 
limited  time  available,  the  Agency  did 
not  conduct  a  formal  flexibility  analysis. 
However,  the  Agency  has  considered 
the  impact  on  small  entities  and  does 
not  believe  that  this  rule  will  have 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  reporting  and  notiHcation 
requirements  contained  in  this  rule  have 


been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2050-0046. 

V.  Supporting  Information 

A.  List  of  Subjects 

Chemicals,  hazardous  substances, 
extremely  hazardous  substances, 
intergovernmental  relations,  community 
right-to-know,  natural  resources, 
Superfund.  Superfund.  Amendments  and 
Reauthorization  Act,  air  pollution 
control,  chemical  accident  prevention, 
chemical  emergency  preparedness, 
threshold  planning  quantity,  community 
emergency  response  plan,  contingency 
planning,  reporting  and  recordkeeping 
requirements. 

Dated:  November  12, 1986. 
Lee  M.  Thomas,       { 

Administrator. 

Attachment  I 

Technical  Details  for  Approach  2 
Determination  of  the  Threshold 
Planning  Quantity 

In  Approach  2,  the  index  for  ranking 
the  chemicals  on  the  Ust  is: 

Index = Level  of  Concern/ V 

where  V  represents  the  extent  to  which  the 
chemical  can  become  airborne  and 
dispensed.  For  gases  and  solids  V  equals 
one,  meaning  aU  of  the  chemical  once 
released  can  be  potentially  airborne.  For 
liquids.  V  is  calculated  by  estimating  the 
rate  of  volatilization  [mass  vaporized  per 
time]  per  mass  of  liquid  spilled.  The  V 
may  be  generated  as  follows  using 
equations  from  Clements  (1981)  (see  also 
TRC,  1986) 
The  evaporation  rate  of  a  liquid  into 

stagnant  air  may  be  estimated  by: 

G  =  (1.74xlO-«MKAP)/(RT) 

where  G  is  the  generation  rate  in  pounds/ 
minute;  M,  the  molecular  weight;  K,  mass 
transfer  coefficient  (cm/sec);  A,  surface 
area  of  the  spill  (cm");  P  is  the  vapor 
pressure  of  the  chemical  (mm  Hg);  R  is 
the  Universal  Gas  Constant  (82.05  atm 
cm'/g-mole  "K)  and  T  is  the  temperature 
of  the  liquid  in  *K.  The  mass  transfer 
coefficient  may  be  approximated  by 
referencing  the  unknown  chemical  to 
water 

K=0.83(18/M)'>^" 

Combining  equations  gives: 

G=(3.78X10-*M"»AP)/(RT) 

The  surface  area  of  a  spill  (or  pool)  is 
primarily  a  function  of  spilled  quantity 
provided  the  spill  occurs  on  a  flat,  non- 
absorbing  surface.  The  depth  of  the  pool 
is  assumed  to  be  1  cm:  although  if  the 
area  around  a  storage  vessel  is  diked  or 
not  flat  where  puddling  could  take 


place,  deeper  levels  could  occur  for  the 
same  surface  area  of  spilled  material.  In 
the  absence  of  specific  information 
about  the  size  of  diked  area  for  each 
liquid,  we  assume  that  the  spill  is  1  cm 
deep  and  has  density  about  that  of 
water  (1  gm/cm'): 

Area  (cm*)  =454  (gm/lb)  Q  (lb)  /  1  (gm/cm=') 
1  (cm)  =  454  Q 

Substituting  and  assuming  the  liquid 
is  at  its  boiling  temperatures  (P=760, 
T>  boiling  point): 

G/Q=V=t.6M/o  "  /  (T-l-273) 

where  G/Q  represents  the  rate  of 

volatilization  per  mass  of  liquid  spilled. 
Note  that  V  was  estimated  for  liquids  at 
their  boiling  point  rather  than  at  ambient 
temperatures.  Conditions  during 
accidental  releases  are  likely  to  vary  and 
to  involve  heat  (e.g.  fires,  exothermic 
runaway  reactions  or  reactions  with  air 
or  water)  causing  more  rapid 
volatilization  of  the  liquid.  The  Agency 
recognizes  that  spilli  at  ambient 
temperatures  are  alao  likely  and  that  the 
rate  of  volatilization  may  be  impacted  by 
heat  from  the  surroundings,  subcooling 
due  to  evaporation  and  flashing  from 
superheated  conditions.  However,  for 
purposes  of  dsveloping  a  relative  ranking 
between  substances  volatilization  at 
boiling  points  was  utilized  and 
consideration  of  other  conditions  for  all 
chemicals  is  not  expected  to  greatly 
reorder  the  ranking  of  chemicals. 
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Attachment  II 

List  of  Technical  Support  Documents 

1.  Responses  to  Public  Comments  on  the 

Chemical  Emergency  Preparedness 
Program  Interim  Guidance  and 
Chemical  Profiles 

2.  Proposed  Changes  to  the  List  of 

Extremely  Hazardous  substances 

3.  Chemicals  that  were  Assigned 

Different  Threshold  Planning 
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Quantities  from  the  Calculated 

Index  Value 
4.  Reactive  Solids  Whose  Threshold 

Planning  Quantities  Should  Not 

Become  10,000  Pounds 
5  Alphabetical  Listing  of  Synonyms  for 

the  List  of  Extremely  Hazardous 

Substances 

6.  Threshold  Planning  Quantities 

Technical  Support  Document 

7.  Technical  Support  Document  for 

Determination  of  Levels  of  Concern 

8.  The  Criteria  Used  to  Identify 

Extremely  Hazardous  Substances 

9.  Chemical  Emergency  Preparedness 

Program  Interim  Guidance — 

November,  1986 
lO.Chemical  Profiles  on  the  List  of  402 

Extremely  Hazardous  Substances 
For  the  reasons  set  out  in  the 
Preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  300-NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

1.  The  authority  citation  for  Part  300  is 
revised  to  read  as  follows: 

Authority:  Sec.  105  Pub.  L  98-510,  94  Stat. 
2764,  42  U.S.C.  9505  and  sec.  311(c)(2),  Pub.  L 
92-500  as  amended,  86  Stat.  865,  33  U.S.C. 
1321(c)(2)  and  sees.  302,  303,  305,  325  and  328, 
Pub.  L.  99-499;  E.0. 12316,  46  FR  42237 
(August  20, 1981);  E.0. 11735,  38  FR  21243 
(August  1973). 

2.  The  table  of  contents  of  Part  300  is 
amended  by  adding  a  new  Subpart  I  as 
follows: 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

Subpart  I— Emergency  Planning  and 
Community  Right  to  Know 

Sec. 

300.91  Purpose. 

300.92  Definitions. 

300.93  Emergency  planning. 

300.94  Emergency  release  notification. 

300.95  Penalties. 

3.  Following  Subpart  H  in  Part  300,  a 
new  Subpart  I  is  added  as  follows: 

Subpart  I— Emergency  Planning  and 
Community  Right  to  Know 

§300.91    PurpoM. 

This  regulation  establishes  the  list  of 
extremely  hazardous  substances, 
threshold  planning  quantities,  and 
facility  notification  responsibilities 
necessary  for  the  development  and 
implementation  of  State  and  local 
emergency  response  plans. 


S  300.92    Definitions. 

Terms  not  specifically  defined  in  this 
section  have  the  same  meaning  as  in 
Subpart  A  of  this  part. 

Act  means  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986. 

CERCLA  Hazardous  Substance  means 
a  substance  listed  in  Table  302.4  of  40 
CFR  Part  302. 

Commission  means  the  State  of 
emergency  response  commission  (or,  for 
the  purpose  of  emergency  planning,  the 
Governor  if  there  is  no  commission)  for 
the  State  in  which  the  facility  is  located. 

Environment  includes  water,  air,  and 
land  and  the  interrelationship  which 
exists  among  and  between  water,  air, 
and  land  and  all  living  things. 

Extremely  hazardous  substance 
means  a  substance  listed  in  Appendix  D 
of  this  part. 

Facility  means  all  buildings, 
equipment,  structures,  and  other 
stationary  items  v^^ch  are  located  on  a 
single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated 
by  the  same  person  (or  by  any  person 
which  controls,  is  controlled  by,  or 
under  common  control  with,  such 
person).  For  purposes  of  emergency 
release  notification,  the  term  includes 
motor  vehicles,  rolling  stock,  and 
aircraft. 

Hazardous  Chemical  means  any 
hazardous  chemical  as  defined  under 
S  1910.1200(c)  of  Title  29  of  the  Code  of 
Federal  Regidations,  except  that  such 
term  does  not  include  the  following 
substances: 

(1)  Any  food,  food  additive,  color 
additive,  drug,  or  cosmetic  regulated  by 
the  Food  and  Drug  Administration. 

(2)  Any  substance  present  as  a  solid 
in  any  manufactured  item  to  the  extent 
exposure  to  the  substance  does  not 
occiu-  under  normal  conditions  of  use. 

(3)  Any  substance  to  the  extent  it  is 
used  for  personal,  family,  or  household 
purposes,  or  is  present  in  the  same  form 
and  concentration  as  a  product 
packaged  for  distribution  and  use  by  the 
general  public. 

(4)  Any  substance  to  the  extent  it  is 
used  in  a  research  laboratory  or  a 
hospital  or  other  medical  facility  under 
the  direct  supervision  of  a  technically 
qualified  individual. 

(5)  Any  substance  to  the  extent  it  is 
used  in  routine  agricultiu-al  operations 
or  is  a  fertilizer  held  for  sale  by  a 
retailer  to  the  ultimate  customer. 

Person  means  any  individual,  trust, 
firm,  joint  stock  company,  corporation 
(including  a  government  corporation), 
partnership,  association.  State, 
municipality,  commission,  political 
subdivision  of  a  State,  or  interstate 
body. 


Release  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment  (including  the 
abandonment  or  discarding  of  barrels, 
containers,  and  other  closed 
receptacles)  of  any  hazardous  chemical, 
exb^mely  hazardous  substance,  or 
CERCLA  hazardous  substance. 

Reportable  quantity  means,  for  any 
CERCLA  hazardous  substance,  the 
reportable  quantity  established  in  Table 
302.4  of  40  CFR  Part  302.  for  such 
substtmce;  for  any  other  substance,  the 
reportable  quantity  is  one  poimd. 

Threshold  planning  quantity  means 
for  a  substance  listed  in  Appendix  D, 
the  quantity  listed  in  the  column 
"threshold  planning  quantity"  for  that 
substance. 

S  300.93    Emergency  planning. 

(a)  Applicability.  The  requirements  of 
this  section  apply  to  any  facility  at 
which  there  is  present  an  amount  of  any 
extremely  hazardous  substance  in 
excess  of  its  threshold  planning 
quantity,  or  designated,  after  pubUc 
notice  and  opportunity  for  comment,  by 
the  Commission  or  the  Governor  for  the 
State  in  which  the  facility  is  located. 

(b)  Emergency  Planning  Notification. 
The  owner  or  operator  of  a  facility 
subject  to  this  section  shall  provide 
notification  to  the  commission  that  it  is 
a  faciUty  subject  to  the  emergency 
planning  requirements  of  this  subpart 
Such  notification  shall  be  provided:  (1) 
On  or  before  May  17. 1987  or  (2)  within 
sixty  days  after  a  facility  first  becomes 
subject  to  the  requirements  of  this 
section,  whichever  is  later. 

(c)  Facility  Emergency  Coordinator. 
The  owner  or  operator  of  a  facility 
subject  to  this  Section  shall  designate  a 
facility  representative  who  will 
participate  in  the  local  emergency 
planning  process  as  a  facility  emergency 
response  coordinator.  The  owner  or 
operator  shall  notify  the  local 
emergency  planning  committee  (or  the 
Governor  if  there  is  no  committee]  of  the 
facility  representative  on  or  before 
September  17, 1987  or  30  days  after 
establishment  of  a  local  emergency 
planning  committee,  whichever  is 
earlier. 

(d)  Provision  of  Information.  (1)  The 
owner  or  operator  of  a  facility  subject  to 
this  section  shall  inform  the  local 
emergency  planning  committee  of  any 
changes  occurring  at  the  facility  which 
may  be  relevant  to  emergency  planning. 

(2)  Upon  request  of  the  local 
emergency  planning  committee,  the 
ovraer  or  operator  of  a  facility  subject  to 
this  section  shall  promptly  provide  to 
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the  committee  any  information 
necessary  for  development  or 
implementation  of  tlw  local  emergency 
plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  oontrol  Number  2050-0046) 

§  300.94    Emargtncy  ralesaa  noflflcatkm. 

(a)  Applicability.  The  requirements  of 
this  Section  apply  to  any  facility:  (1)  At 
which  a  hazardous  chemical  is 
produced,  used,  or  stored  and  (2)  at 
which  there  is  release  of  a  reportable 
quantity  of  any  extremely  hazardous 
substance  or  CERCLA  hazardous 
substance  which  results  in  exposure  to 
persons  outside  of  the  boundaries  of  the 
facility.  This  Section  does  not  apply  to 
any  such  release  which  is  a  federally 
permitted  release. 

(b)  Notice  Requirements.  [1]  The 
owner  or  operator  of  a  facility  subject  to 
this  Section  shall  immediately  not^  the 
local  emergency  coordinator  for  the 
local  emergency  planning  conunittee  of 
any  area  likely  to  be  affected  by  the 
release  and  the  State  emergency 
planning  commission  of  any  State  likely 
to  be  affected  by  the  release.  If  there  is 
no  local  emergency  planning  conunittee 
or  State  emergency  planning 
commission,  notification  shall  be 
provided  under  this  section  to  relevant 
local  or  state  emergency  response 
persoiuiel. 

(2)  The  notice  required  under  this 
Section  shall  include  the  following  to  the 
extent  known  at  the  time  of  notice  and 
so  long  as  no  delay  in  notice  or 
emergency  response  results: 

(i)  The  chemical  name  or  identity  of 
any  substance  involved  in  the  release. 

(ii)  An  indication  of  whether  the 
substance  is  on  the  list  referred  to  in 
section  302(a). 

(iii)  An  estimate  of  the  quantity  of  any 
such  substance  that  was  released  into 
the  environment. 


(iv)  The  time  and  duration  of  the 
release. 

(v)  The  medium  or  media  into  which 
the  release  occurred. 

(vi)  Any  known  or  anticipated  acute 
or  chronic  health  risks  associated  with 
the  emergency  and,  where  appropriate, 
advice  regarding  medical  attention 
necessary  for  exposed  individuals. 

(vii)  Proper  precautions  to  take  as  a 
result  of  the  release,  including 
evacuation  (unless  such  information  is 
readily  available  to  the  community 
emergency  coordinator  pvirsuant  to  the 
emergency  plan). 

(viii)  The  name  and  telephone  number 
of  the  person  or  persons  to  be  contacted 
for  further  information. 

(3)  As  soon  as  practicable  after  a 
release  which  requires  notice  under 
(b)(1)  of  this  section,  such  owner  or 
operator  shall  provide  a  written  follow- 
up  emergency  notice  (or  notices,  as  more 
information  becomes  available)  setting 
forth  and  updating  the  information 
required  under  paragraph  (b)(2)  of  this 
section,  and  including  additional 
information  with  respect  to — 

(i)  Actions  taken  to  respond  to  and 
contain  the  releasa, 

(ii)  Any  known  or  anticipated  acute  or 
chronic  health  risks  associated  with  the 
release,  and, 

(iii)  Where  appropriate,  advice 
regarding  medical  attention  necessary 
for  exposed  individuals. 

(4)  Exceptions,  (i)  In  lieu  of  the  notices 
specified  in  paragraphs  (b)  (2)  and  (3)  of 
this  section,  any  owner  or  operator  of  a 
facility  subject  to  this  section  fi-om 
which  there  is  a  release  of  a  CERCLA 
hazardous  substance  which  is  not  an 
extremely  hazardous  substance  and  has 
a  statutory  report^le  quantity  may 
provide  the  same  notice  required  under 
CERCLA  section  103(a)  to  the  local 
emergency  planning  committee. 


(ii)  In  lieu  of  the  notices  specified  in 
paragraphs  (b)  (2)  and  (3)  of  this  section, 
any  owner  or  operator  of  a  fadUty 
subject  to  this  section  from  which  there 
is  a  release  during  transportation  or 
storage  incident  to  transportation,  may 
provide  notice  by  dialing  911  or.  in  the 
absence  of  a  911  emergency  telephone 
number,  calling  the  operator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  lumber  20SO-<X)46] 

§300.95    PanaltlM. 

(a)  Civil  Penalties.  Any  person  who 
fails  to  comply  with  the  requirements  of 
§  300.94  shall  be  subject  to  civil 
penalties  of  up  to  $25,000  for  each 
violation  in  accordance  with  section 
325(b)(1)  of  the  Act 

(b)  Civil  Penalties  for  Continuing 
Violations.  Any  person  who  fails  to 
comply  with  the  requirements  of 

§  300.94  shall  be  subject  to  civil 
penalties  of  up  to  $25,000  for  each  day 
during  which  the  violation  continues,  in 
accordance  with  section  325(b)(2]  of  the 
Act.  In  the  case  of  a  second  or 
subsequent  violation,  any  such  person 
may  be  subject  to  dvil  penalties  of  up  to 
$75,000  for  each  day  the  violation 
continues,  in  accordance  with  section 
325(b)(2)  of  the  Act 

(c)  Criminal  Penalties.  Any  person 
knowingly  and  willfully  fails  to  provide 
notice  in  accordance  with  S  300.94  shall, 
upon  convictioii,  be  fined  not  more  than 
$25,000  or  imprisoned  for  not  more  than 
two  (2)  years,  or  both  (or,  in  the  case  of 
a  second  or  subsequent  conviction,  shall 
be  fined  not  more  than  $50,000  or 
imprisoned  for  not  more  than  five  (5) 
years,  or  both,  in  accordance  with 
325(b)(4)  of  the  Act 

3.  Following  Appendix  C  of  Part  300 
new  Appendix  D  and  Appendix  E  are 
added  as  follows: 


Appendix  D.— Ijst  of  Extremely  Hazardous  Substances,  Threshold  Planning  Quantities,  and  Reportable  QuANrmes 

[AlphaiMictf  Ontor] 


ChMwcsl  fwrw 


Acatone  cyanahytfrin 

Acetone  MnoMniiCMbaB 

Acrolein _. 

Acfytamide 

AaytoniWe 

Acrytyl  cMonde 


AlCiCMb- 

AMrai 


Allyl  tkXhU..^ 

Allylamine.. 

Alunwvjm  phoiplMdB.. 

Ananoptenn 

AfflMon 


Amuxi  oxalate.. 


Ammonium  chioroplatinata.. 


CASNa 


75-8*-S 

1752-30^ 

»07-(H-8 

79-Oe-l 

107-13-1 

814-68-6 

111-69-3 

116m«-3 

300-00-2 

107-18-6 

107-11-9 

20650-73-6 

M-62-6 

78-53-5 

3734-97-2 

7964-41-7 

•16619-68-7 

300-62-9 

62-53-3 


Ambient  physicaJ  state 


SoM- 

Uquid. 
SoM.. 
Uquid. 
Liquid. 
Liquid. 
Solid.. 
Soid.. 
Liquid. 
Liquid. 
Sotid.. 
SoM» 
Uquid. 
Solid.. 
Gat.... 
Sou.. 
Liquid. 
Liquid. 


planmnfl  quantity 
(poandi) 


1.000 

1,000 

500 

1.000 
10.000 

soo 

1.000 
>100 

soo 

MXfO 
500 

•soo 

500 
SOO 

100 

soo 

10.000 
1.000 
1.000 


Rapoitabia 
quantity 
(pounds 


10 

•1 

1 

5.000 

•100 

•1 

'1 

1 

•  1 

100 

'1 

100 

'1 
'1 
'1 
too 
'1 
'1 

5,000 
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Chemical  name 


An*ne.  2.4,6-trime«hyt-.. 
Antimooy  pentaflouhde.. 

Antenycm  A „.... 

Antu 

Afsonic  penttjxxle 

Arsenous  onde 

Araanous  tncNoride 

A«ine..._ 


Azinphos-attryl 

Annphos-momyl _ 

Bacitracin _ _ 

Beraal  cNoride 

Benzenaniine,3-(tn(luoroiTielhy))-  .. 
Beraeoe,  HcMoromettiytM-Nitro- 

Benzenaafsonic  acid _ 

BerBenesuttonyl  cNoride 

Benzotrichlonde 

Benzyl  chiohde 

Benzyl  cyanide . 


Dix(cnioromatnyl)  ketone _ 

Bitoscanate " 

Boron  thcNohde !-!.-."."!ZZ]]..I.Z  " " " 

Boron  trifluoiide ."Z'"""'''~"''~~'~"l         

Boron  triftxxide  compound  with  methyl  ether  (1:1)..."" 

Bromadiolone _ "" " "■■ 

Bromine _ _ " ■""■ 

Butadiene __. ZlZiZ!"!." 

Butyl  iaovalarate „ _ ZZ 


Butyl  vinyl  ether.. 

C.I.  basic  green  l ZZ'Z'~ U        

Cadmium  oxide _ _ Z~.."ll."... ~ " " 

Cadmium  staarate „ ZZ.Z]!!Z]"""!!!!""1 " 

Calcium  arsenate.- " " 

Camphechtor 

Cantharidin „  .  " "^ 

Carbachol  chloride _ '~.~.~    " '"      ~ ~ 

Carbamic  acid,  methyl-.  <H((i«3imrthyl-1.  3^3««ili^2"yi)iiteihi*^ 

Oaitionjran „ _ 

Cartxxi  disuMide 1.ZZZZZZ"   Z." 

Caitiophanothion _ „ Z.!!ZZ"Z.     ZI "Z  " 

Caivone..- _.  

CNordana _ "Z...."..Z~!!Z!IZ1Z~!!      Z 

Chlortenvintos .IZ!ZZ!!!Z.7 

Chlorine " 


Chlormephaa „. 

Chlormequal  chloride...- 

ChtoroacetakJehyde .._ 

Chtoroaeelic  acid.— 

Chtoroethanol _ 

ChkKoethyl  chlorolormate... 

Ctilorotorm _ __ _ 

Chloromethyl  ether..„ 

Chloromelhyl  methyl  ether.. 

Chiorophacinone .- 

Chlorcmiron _.. 

CNorthiophos 

Chromic  chlonde 

CotMlt 

Cobalt  caittonyl .. 


Cotalt((2i'-(i.2-alhanediylbi8  (nrtriloniethylidyne))bis(6-iiuoiriph»wito)^^ 

Coumafuryl _ _ !Z.T-!"Z""!""!!!7! Z  "~ " 

Coumaphos...- ~..~"...1Z. "    " 

Coumatetralyl Z!]1"!!.Z ~ 

Cresol.  o- _.. -.~"!Z]"Z   " 

Crimidine " ~ 

Crotonaldehyde _ _.    "  " " ~ " 

CrotonakJehyde.  (E)-  _ "!!!Z!."!!.Z "Z 

Cyanogen  bromide..- „ _..  '~ZZ     

Cyanogen  iodNle... 7Z!"II."!!]!      " 

Cyanophos ""'Z!!!..."!!!!1"Z!Z"!]I! 

Cyanuric  Huoride _ Z7!- 

Cyctohexiniide - Z"Z.ZZZ~!!!I]IZ!"". "  " " 

Cyctohexylamine _ _ „.Z"!!!!""!!."!ZZ!!!Z         ~ 

Cyctopentane - " 

Oecaborane  (14) " " 

Demeton _- 


Demeton-s-methyl .. 

DiaMos 

Ditxxane 

DIbutyl  phthalate .. 


Dichlorobenzalkonlum  chloride.. 

Dfchloroelhyl  ether 

Dichlorocnethytphenylsilane 

Dnhtorvos. 

Dicrotophos 

Diepoxybutane 

Diethyl  ctnorophosphate 


CAS  No. 


88-05-1 
7783-70-2 
1397-»4-0 
86-88-4 
130»-28-2 
1327-53-3 
7784-34-1 
7784-42-1 
2642-71-9 
86-5O-0 
•  1405-87-4<a) 
98-87-3 
96-16-8 
100-14-1 
96-05-5 
•96-09-9 
98-07-7 
100-44-7 
140-29-4 
15271-41-7 
534-07-6 
4044-65-9 
10294-34-6 
7637-07-2 
353-42-4 
28772-56-7 
7726-95-6 
•106-99-0 
•109-19-3 
•111-34-2 
•633-03-4 
1306-19-0 
2223-93-0 
7778-44-1 
8001-35-2 
56-25-7 
51-83-2 
26419-73-8 
1563-66-2 
75-15-0 
786-1 9-« 
•2244-16-8 
57-74-9 
470-90-6 
7782-50-5 
24934-91-6 
999-81-5 
•  107-20-0 
79-11-8 
107-07-3 
627-11-2 
67-66-3 
542-88-1 
107-30-2 
3691-3S-8 
1982-47-4 
21923-23-9 
10025-73-7 
•7440-48-4 
10210-68-1 
62207-76-5 
64-86-8 
•117-52-2 
56-72-4 
5836-29-3 
95-48-7 
535-89-7 
4170-30-3 
123-73-9 
506-68-3 
506-78-6 
2636-26-2 
675-14-9 
66-81-9 
108-91-8 
•  287-92-3 
17702-41-9 
8065-48-3 
919-86-8 
10311-84-9 
19287-45-7 
•84-74-2 
'8023-53-8 
111-44-4 
149-74-6 
62-73-7 
141-66-2 
1464-53-5 
814-49-3 


Ambiem  physical  sute 


Ligud.. 


Sokd... 
Solid . - 
Solid  .- 
Sokd... 
LiQuid.. 


planning  quanaiy 
(pounds) 


Gas.. 

Sokd- 

Sokd... 

Sokd... 


Uqud- 
Sokd... 
Sokd  .. 
Liqud.. 
Liquid.. 
Liliuid.. 


Liquid.. 
Sokd.- 
Sokd... 
Sokd... 


Gas.. 


Sokd.. 


Gas 

Liqud.. 
Liquid.. 
Sokd- 
Sokd... 
Sokd... 
Sokd... 
Sokd-.. 
Solid.... 
Sokd..- 
Sokd..- 
Sokd..- 
Uquid... 


LiquKl.. 


LiquKl.. 


Gas.. 


Sokd- 
Uquid- 
Sokd.- 
Liquid.. 
Liquid.. 
Liquid.. 
Liquid... 


Liquid.. 


Sokd- 
Sokd- 


Sokd- 
Sokd.. 
Sokd- 
Sokd.. 
Sokd.. 
Sokd- 
Sokd- 
Sokd.. 
Sokd- 
Sokd.. 


Sokd.. 

Sokd.. 


Liquid.. 
Sokd... 


Liquid.. 
Sokd... 


Liqud.. 
Sokd- 

Gas 

Liquid.. 

Sokd.... 
Liquid.. 

Liquid.. 


Liqud.. 


500 
500 

'1.000 
500 

100 
500 
500 

100 
100 
2 
10.000 
500 
500 
500 
2 
10.000 
100 
500 
1.000 
500 
2 
500 
500 
500 
1.000 
100 
500 
10.000 
10.000 
10.000 
10.000 
100 
•1.000 
500 
500 
100 
500 
1W 
2 
10,000 
500 
10.000 
1.000 
500 
100 
500 
1.000 
10.000 
100 
500 
1.000 
10.000 
1.000 
"100 
100 
500 
1.000 
2 
10.000 
100 
100 
100 
10.000 
100 
500 
1,000 
100 
1.000 
1.000 
500 
1.000 
1.000 
100 
100 
10,000 
10.000 
500 
500 
500 
100 
100 
10.000 
10.000 
10,000 
1.000 
1,000 
100 
500 
1.000 


Reportable 
quantity 
(pounds) 


'  1 

'  1 

I  1 

100 

•5.000 

•5.000 

■5,000 

'  1 

'  1 

1 

'  1 

s.ooo 
'  1 
'  1 

■  1 

100 

'  1 

MOO 
<  1 
'  1 
'  1 
'  1 
'  1 
'  1 

■  1 
'  1 
'  1 
'  1 
'  1 
'  1 

I  1 
'  1 
'  1 

•1.000 

» 1 
'  1 
'  1 
'  1 
10 
100 

I I 
'  1 
•1 
'  1 

10 

'  1 
'  1 

1,000 

>  1 
1 1 
'  1 

•5.000 

•1 

•1 
'  1 

'  1 
'  1 
'  1 
'  1 
'  1 
'  1 
1 1 
•  1 
10 

1 1 

•1.000 

I  1 
100 
100 

1,000 
'  1 

I I 
1 1 
'  1 

I  1 
'  1 

I I 

■  1 
'  1 

■  1 
1 1 

10 
I  1 
» 1 
'  1 

10 
I  1 
'  1 
'  1 


41584       Federal  Register  /  Vol  51.  No.  221  /  Monday,  November  17,  1986  /  Rules  and  Regulations 


Appendix  D.— bST  of  Extremely  Hazardous  Substances,  Threshold  Planning  Quantities,  and  Reportable  Quantities— Continued 

[AlphabAcal  (MhI 


Chacnical  name 


CAS  No. 


Ambient  physical  i 


■nmftxM 

Reportat)le 

plannino  quantity 

quantity 

(pounds) 

(pounds) 

10M0 

■  t 

100 

■1 

•100 

■1 

1,000 

■1 

100 

'1 

500 

'1 

500 

10 

500 

'1 

10.000 

5,000 

500 

«1 

100 

1 

2 

'1 

10.000 

'1 

1.000 

»1 

500 

•1 

2 

10 

100 

1.000 

500 

■1 

10.000 

5.0OO 

500 

■1 

10.000 

•1 

2 

•1 

100 

100 

500 

1 

500 

■1 

100 

100 

1.000 

•  1 

2 

1 

500 

'1 

500 

1 

1.000 

'  1.000 

100 

'  1 

•1.000 

'1 

500 

>1 

500 

■  1 

1,000 

'  1 

1.000 

10 

1.000 

'1 

10.000 

■  1 

10.000 

■  1 

•2 

'1 

1,000 

«1 

10.000 

5,000 

500 

•1 

10,000 

'1 

2 

■1 

500 

■1 

1,000 

■  1 

100 

•1 

100 

■10 

»z 

100 

-   t 

■  1 

•2 

■  1 

SOO 

>1 

^         500 

'  1 

500 

•1.000 

10,000 

'1 

100 

■  1 

100 

•  1 

100 

>1 

SOO 

'  1 

100 

>1 

500 

100 

SOO 

■1 

500 

•1 

10,000 

'1 

500 

>1 

1,000 

»1 

100 

10 

500 

5,000 

100 

100 

1.000 

■  1 

2 

•1 

500 

100 

500 

'1 

10,000 

>1 

10,000 

•1 

100 

•  1 

100 

■  1 

10,000 

'1 

500 

•1 

100 

1 

•100 

10O 

♦100 

■1 

1.000 

'1 

500 

•1 

500 

'  1 

1,000 

'1 

500 

'  1 

Owlhyt-fi-phn  ny1an>dMiniino . . 
CMhylcarlMniazina  citrate.... 

Digilmdn 

Digtyadyl  ether 


Omatnate.. 
Ovnattiyl  | 

Dimalhyl  pMtialala 

Oimathy*  suHale 

Dmeltiyt  sulfide..—— .._ 

Danalhyl-p-phenytanedMfnine.. 

Dimelhyldchloroailana 

Dnethylhydrazine ~. 

OmtMan _ 

Dnlrxicresol 

Onoaab 

QnoMrt) 


Ooctyl  phthalata 

Dioxathion 

Onxolane 

Diphacinone 

Ophosphorairade,  octamethyt- 

OouHoton 

CMhiazanine  lodKla 

OitiiKitMjrat 

Emetine.  dihydrocNonde 

EndosuHan 

Endothon 

Endnn „ 


Ejxchlorohydnn 

EPN 

Ergocalciterol 

Ergotamine  tartrate 

Ethanesulfonyl  cMonde,  2.chlOR>-  . 

Ethanol,  1 .2-dicMoro-.  acetate 

Ethion _._ 

Ethoprophos 

Ethyl  thiocyanate _.. 

Ethyttis(2-chloroattiyl)amine 

Etltylene  fluorohydnn 

Ethylene  oxide 

Ett)ylef)ediamine 

Ethytenenmne _ 

Ethylmercuric  phosphate 

Fenamiphos ... 

Faratfottnon 

Fansulfothion 

Fkienetil 

FKxxme _ 

Fkjoroacetamida 

Fluofoacetic  aad 


Fkioroacetyl  chloride 

Fkiorouracil 

Fonofos 

Formaldehyde 

Formaldehyde  cyanohydnn.. 

Formelanale 

Formothion 

Formparanate _. 

Fostttietan 

Fubendazole 

Furan 


Gallium  tnctilonda  — 

Haxachkxocyclopanladiene 

HexacMoronaphltialane 

HexamethylenediBinne,  N,N'-dibutyl-  

Hydrazine 

Hydrocyanic  aad 

Hydrogen  dilonds 

Hydrogen  lluonda 

Hydrogen  peromte  (concentration  greater  than  52%) .. 

Hydrogen  selenida  _ 

Hydrogen  sulfide 

Hydroqurvme 

Indomethacm _ 

Indium  tetrachlaride  _ „ „„ 

Iron.  Pentacartionyl-  

bobenzan „ _ 

Isobutyrontnle.. 


Isocyanic  acid,  3,4-dK:hlorophenyl  ealer.. 


Isolhiorphate 

bophorone  diisocyanate __ „ 

laopropyl  cfilorotorniale _ 

laopropyl  lormale _ 

laopropylmethytiyrazolyt  dimetfiylcarbamate . 

Lactonitrile 

Laptophos 


•93-0&-0 
1642-54-2 
71-63-6 
2236-07-5 
20630-75-5 
115-26-4 
80-51-5 
2524-03-0 
•131-11-3 
77-7B-1 
75-16-3 
99-98-9 
75-78-5 
57-14-7 
644-«4-4 
534-52-1 
88-85-7 
1420-07-1 
•117-64-0 
76-34-2 
•646-06-0 
82-66-6 
152-16-9 
298-04-4 
514-73-8 
541-53-7 
316-42-7 
115-29-7 
2778-04-3 
72-20-8 
106-89-8 
2104-64-5 
50-14-6 
379-79-3 
1622-32-8 
10140-87-1 
563-12-2 
13194-48-4 
542-90-5 
538-07-6 
371-62-0 
75-21-8 
107-15-3 
151-56-4 
•2235-25-8 
22224-92-6 
122-14-5 
115-90-2 
4301-50-2 
7782-41-4 
640-19-7 
144-49-0 
359-06-8 
51-21-8 
944-22-9 
50-00-0 
107-16-4 
23422-53-9 
2540-82-1 
17702-57-7 
21548-32-3 
3878-19-1 
110-00-9 
13450-90-3 
77-47-4 
•  1335-87-1 
4835-11-4 
302-01-2 
74-90-8 
7647-01-0 
7664-39-3 
7722-84-1 
7783-07-5 
7783-06-4 
123-31-9 
•53-86-1 
•10025-97-5 
•  13463-40-6 
297-78-9 
78-82-0 
102-36-3 
465-73-6 
55-91-4 
4098-71-9 
108-23-6 
625-55-fl 
119-38-0 
78-97-7 
21609-90-5 


Liquid.. 
Solid ... 
SoM ... 
Liquid.. 
SoM... 
Liquid.. 
SoM... 


Liquid.. 


Liquid.. 
SoM... 
Liquid.. 
Liquid.. 
SoM... 
SoM... 
SoM... 
SoM... 
Liquid.. 
LJquid.- 


Liquid... 
SoM... 
Liquid... 
Liquid.. 
SoM.... 
SoM... 
SoM... 
SoM... 
SoM... 
SoM... 
Liquid.. 
SoM... 
SoM... 
SoM... 
Liquid.. 
Liquid.. 
Liquid.. 
Liquid.. 


Liquid... 
Liquid... 
Liquid... 

Gas 

Liquid.. 
Liquid.. 
SoM... 
SoM... 
Liquid.. 
Liquid.. 
SoM... 

Gas 

SoM... 
SoM... 
Liquid.. 
SoM... 
Liquid.. 

Gas 

Liquid.. 
SoM... 
Liquid.. 
SoM... 
Liquid- 


SoM.. 

Liquid... 
SoM... 
Liquid... 
SoM... 
Liquid... 
Liquid... 

Gas 

Gas 

Gas 

Liquid... 

Gas 

Gas 

SoM.... 
SoM.... 
Solid... 
Liquid... 
SoM.... 
Liquid... 
SoM..., 
SoM... 
Liquid... 
SoM... 
Liquid.. 
Liquid.. 
Liquid.. 
Liquid.. 
Solid... 
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APPENDIX  D.-UST  OF  EXTOEMELY  HAZARDOUS  SUBSTANCES.  ThRESHOU)  PLANNING  QUANTITIES.  AND  REPORTABLE  QUANTmES-Continued 

[A»twtitcH  Ordwl 


Chemtcal  nam* 


Lindane _„ 

LittMim  hydride.. 


Manganete.  iricartmnyl  methytcydopanladienyl.. 

Mechtorethamina _ 

Maphosfotoi ...._ 

Mercuric  acetBla._ 

Mercuric  ctHoride _ 

Mercuric  oidda _ 

Moaityiene.. 


MettiacroMn  diacalate.. 
Methacrylic  anhydride.... 

MettiacryloniMa ._ 

MethacryloyI  cHorida.. 


Methacryloykscyattiyl  iaocyanate .. 

Metharndophoa 

Mettianeaultanyl  fluoride 


MeOiiocwb.. 


Melhoxyethyimarcuic  aoeute.. 

Methyl  2-chlorDaciylate 

Methyl  bromda 

Methyl  chkiroiafinats 

Metfiyl( 
Mathyli 


iaottiocyanala.. 


Methyl 

Methyl  phenkapton ._ 

Methyl  phoaphonic  dEhkxide.. 

Methyl  thiocyMala „.. 

Methyl  vinyl  lcelone_ 

Methylhydraiine. 

Mothylniaituric  dfcyariMnida ... 

MethyHrichtaoaiane „. 

Metolcarb 

Mevinphoa. — .. .„ 

MexacaitMte _ 

Mitomycin  C 

Monocrotophoa ,». 

Musomol „. 


Mustard  gaa 

Nidtel _. 

Nickel  cartxjnyl.. 
Nicotine _ 


Nicolirie  sulfate 

Nitric  acid __ 

Nitnc  oxide ._..._ 

NitrotMrizene 

Nitfocyduhexane 

Nitrogen  dioxida .. 


Nftrosodimelhylamine 

Nortxvmtde _ 

Oiganorhodiuin  convtex  (PMN-82-147).. 

Orolk:  add _ _, 

Osmium  tetroxida _ _.. 

Ouabain _ 

Oxamyl _ Z". 

Oxotane,  3,3-bia(e»>loromethyl)- S.. 

OxydisuHoton _ __ 

Ozone _ 

Paraquat 

Paraquat  methoauHate „ _.„ 


ParathiorHTiethyl-. 


Pentaborarw 

Pentachloroethane 

Pentaciilaroptwnol .- 

Pentadecytamine 

Peracetic  acid 

Parchloromethyknarcaptari .. 


Phenol.  2.2-thiobi«(4.6^*cNoro-  

Phenol,  2,2'-thiat»[4-chloro-&fliethyl- 

Phenol.  3-<1-nielhyleltryl)-.  methytoarbamate .. 

Ptienoxarsine.  iaiO'-oxydi-  

Phenyl  dichtoroanina 

Phenyttiydrazire  hydrocMoride _, 

Phenylmarcufy  acetate _ 

Phenylsilatiane 

Ptwrrylthiourea _ _ 

Ptiorata _ 

Ptiosacatim „.„.. 

Ptxisfolan _ 


Rioamet 

Ptiosphamidon 


CAS  No. 


541-25-3 

S6-aa-e 

7580-67-8 

109-77-3 

12106-13-3 

51-75-2 

950-10-7 

1600-27-7 

7487-94-7 

21906-53-2 

•106-67-8 

10476-95-6 

760-93-0 

126-88-7 

920-46-7 

30674-80-7 

10265-92-6 

556-25-8 

950-37-8 

2032-65-7 

16752-77-5 

151-36-2 

80-63-7 

74-83-9 

79-22-1 

624-92-0 

624-B3-8 

556-61-6 

74-93-1 

3735-23-7 

676-97-1 

556-64-9 

78-94-4 

60-34-4 

502-39-6 

75-79-6 

1129-41-5 

7786-34-7 

315-18-4 

50-07-7 

6923-22-4 

2763-96-4 

505-60-2 

•7440-02-0 

13463-39-3 

54-11-5 

65-30-5 

7697-37-2 

10102-43-9 

96—95—3 

1122-60-7 

10102-44-0 

62-75-8 

991-42-4 

0 

•65-86-1 

'20816-12-0 

630-60-4 

23135-22-0 

78-71-7 

2497-07-6 

10026-15-6 

1910-42-5 

2074-50-2 

56-38-2 

298-00-0 

12002-03-8 

19624-22-7 

•76-01-7 

•87-86-5 

2570-26-5 

79-21-0 

594-42-3 

106-95-2 

97-16-7 

4416-66-0 

64-00-6 

58-36-6 

696-26-6 

59-86-1 

62-36-4 

2097-19-0 

103-65-5 

296-02-2 

4104-14-7 

947-02-4 

75-44-5 

732-11-6 

13171-21-6 


Ambient  physical  i 


Liquid.. 


Sow.. 


SdU. 


Sou.. 


Uqud.. 


LiquKl.. 


I  iqiiid  - 


Said.. 


SOU.. 


SOU.. 


LiquKJ.. 


Liquid.. 


Liquid.. 


Liquid.. 


Liqud. 


Liquid.. 


Sow.. 


Liquid- 


Solid.. 


Sou.. 


Solid .. 


Solid  .- 
Liquid.. 


Gat.. 
Liquid- 


Liqud.. 


Liquid- 


Sow.. 


Gas- 


Liquid- 


SoU.. 


Liquid- 


Liquid-. 


Liquid.. 


Sow.. 
Liquid- 


Sow.. 
Liquid. 


Sow.. 


Sow.. 


Sow.- 
Sow... 
UquRl.. 


Sow.. 


Liquid- 


Liquid.. 


Sow. 
LJi)uid.. 


Gas.. 
LMyW.. 


Liquid.. 


Gas- 


Sow.. 

SoW.. 


Sow.. 


Sow.. 
Sow.. 
Sow.. 
LiqiW- 


Lx^uid.. 


Gas- 
SoW.- 
SoW.- 
Liquid.. 


Sow.. 


SoW.- 
SoW... 
Liquid- 


Sow. - 
Sow... 
Sow... 
Sow... 
SoW.- 
Lkiuid- 
SoW.- 
SoW.- 

SoW- 


SoM.. 
Sow.. 
Gas.... 
SoW- 


ThrashoM 

planning  quantity 

(pounds) 


•2 

1.000 

•100(b) 

500 

10,000 

•a 


10.000 

1,000 

500 

10,000 

100 

900 

ISO 

1.000 

500 

500 

1.000 

500 

500 

1,000 

10,000 

100 

500 

•500 

500 

500 

•100 

10,000 

2 

SOO 

500 

10,000 

100 

am 
«w 

SOO 

2 
SOO 

1.000 

10.000 

•Any 

•100 

100 

1,000 

•100 

10,000 

500 

too 

100 
2 

10,000 

10,000 

•100 

100 

SOO 

1,000 

100 

2 

2 

'100 

•100 

SOO 

500 

10,000 

10,000 

100 

SOO 


wo 
wo 

500 
SOO 

1,000 

1,000 

500 

SOO 

too 

2 

too 


Reportable 
quantity 
(pounds) 


1,000 


1,000 


10 
100 


1.000 
1,000 


100 


10 


10 
1,000 


100 

'  1 

1,000 

10 

1,000 

'  1 

10 

•1 
'  1 
'  1 
'  1 

1,000 

■  1 
'  1 
'  1 
'  1 
'1 
'1 
'  1 
•1 

100 
■100 

'  1 
•1 

•10 

'  1 

■  1 

100 
1,000 

'  1 
'  1 
'  1 
'  1 

•1 
'  1 

100 

•  1 

100 

10 

■  1 
'  1 

10 

'  1 
'  1 
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Appendix  D.-Ust  of  Extremely  Hazardous  Substances,  Threshold  Planning  Quantities,  and  Reportable  QuANTrriES-Continued 

[Alphabebcal  Order] 


Chemical  nam* 


Ptwaphioe 

Phosphonottiioic  icid.  mettiyt-.  &«»hyt  0-<Hn<elhymM»pher<yl)  esierZ~''"ZZZ 
Phosphonothioic  aod.  methyt-,  S^2-<bi3(1-«neltiylettiyt)amira)ethy0  0-«thyt  ester.. 

PhosphonolNoic  aod.  fnethy4-.O-<4-nitra()»ieny0  O-phan^  ester 

Ptwsphorie  acid,  dimemyl  Mmettrytthio)  phenyl  ester 

Phosphorous  Inchloride „ _ „. 

Phosphorus „ _ !!]Z.ZZ!!Z 

Phosphorus  oxychkxide...„ ~, 

Phosphorus  pentachloride _ „ ..'~. 

Phosphorus  pentoxide _ „ _.. 

Ptiylloquinora _ _ 

Ptiysostigmine _ _. 

Ptiysostigmine.  salicylate  (1:1) "",..!.. 

Picrolo«in _ _ „„„_. ......... 

Pipendme _ """"'"" 

piprotai "!!!!!!!!!"""'""!""""""""" 

Pinmrfos-ethyl.. 


Platirxxjs  chloride 

Platmum  tetrachlonde _ 

Potassium  arsenite _ 

Potassium  cyanide 

Potassium  silver  cyanide .. 

Promecartj 

Propargyl  txomide 

Propiolactone.  beta-  

Propkxutnle 

Propmnitnle.  3-chtoro-  

Ptopyl  chkxolormate . 


Propylene  glycol,  allyl  ether.. 

Propylene  oxide 

Propyleneimine 

Prothoate 

Pseudocumene 

Pyreno 

Pyridine.  2methyl-5-»iny»-  .... 

Pyndme.  4-amino-  

Pyndme.  4-nitro-,  1-oxide 

Pynminil 

Rhodium  tnchtoride _... 

Salcomme _.„.._ 

Sann 

Selenium  oxychloride._ 

Selenous  aod 


Semicarbazide  hydrochlonde 

aiane.  (4-aminotxityl)dielhoxymelhyl- 

Sodwm  anthraquinone-1-suHonata 

Sodium  arsenate _ _,. 

Sodium  arsenite 

SodMjm  azide  (Na(N3)) _ 

Sodium  cacodylate _ 

SodKjm  cyanide  (Na(CN)) 

Sodium  Buoroacelate 

Sodium  pentacyhlorophenate _. 

Sodium  seienate 

Sodium  selemte _ 

Sodium  (eNunte 

Stryctmine 

Strychnine,  sulfata _„ 

SuHotep _ 

SoHoxide.  3-chloropropyl  octyl 

SuHur  dioxide _.. 

Suttur  letrafhioride 

Sutlur  thoxide „.. 

Sutfunc  acid _.. 

Tabun 

Tellunum 

TeUunum  hexalluoride „. „ 

Tepp 

Tartulos _ _ 

Tetraethyllead I 

Tetraethyttm „ 

Tetramethyl  lead 

Telrani<rome<hane._ 

Thallic  oxide _ 

Thallium  sulfate 

ThaKoua  caitx>nata _. 

Thallous  chlonde „„ 

ThaMoos  malooate...._ 

ThaHous  suHate 

Thwcarbazide _ 


Throcyamc  acid.  2-(benzothiazoly«thio)(nethyl  eMer  . 

Thiolanox „ ;..__ 

Thiometon 

Thionazm 

Thiophenol _ __ ~.!™I 

Thiosarncarhazide 

Thiourea.  (2-chlorophenyl)-  Z.""""Z.!' 

Thiourea,  (2me«hytphenyl)-   

Titanium  tetiachtonde _ 


CAS  No. 


7803-51-2 

2703-13-1 

50782-6»-g 

2685-30-7 

3254-63-6 

7719-12-2 

7723-14-0 

10025-«7-3 

1 0026-1 3-fl 

1314-56-3 

•84-80-0 

57-47-6 

57-64-7 

124-87-6 

110-S9-4 

5281-13-0 

23505-41-1 

•  10025-65-7 

•  13454-96-1 
10124-50-2 

151-50-6 

506-61-6 

2631-37-0 

106-96-7 

57-67-8 

107-12-0 

542-76-7 

109-61-5 

•1331-17-6 

75-56-9 

75-55-8 

2275-16-5 

•95-63-6 

129-00-0 

140-76-1 

504-24-5 

1124-33-0 

53556-25-1 

•  10049-07-7 
14167-18-1 

107-44-8 

7791-23-3 

7738-00-8 

563-41-7 

3037-72-7 

•128-56-3 

7631-69-2 

7784-46-6 

26626-22-8 

124-65-2 

143-33-9 

62-74-8 

131-52-2 

13410-01-0 

10102-18-6 

10102-20-2 

57-24-9 

60-41-3 

3689-24-5 

3569-57-1 

7446-09-5 

7783-60-0 

7446-11-9 

7664-S3-9 

77-81-6 

13494-80-9 

7783-60-4 

107-49-3 

13071-79-9 

78-00-2 

597-64-6 

75-74-1 

509-14-6 

•  1314-32-5 

10031-59-1 

6533-73-9 

7791-12-0 

2757-18-6 

7446-16-6 

2231-57-4 

•21564-17-0 

39196-18-4 

•640-15-3 

297-97-2 

108-96-5 

79-19-6 

5344-62-1 

614-78-8 

7550-45-0 


Ambient  physical  state 


Gas 

Liquid.. 


Liquid.. 
Liquid.. 
Ljqud- 
SoM... 


So«d... 
Sou... 
Liquid.. 
SoM... 
SoM... 
SoNd... 
Liquid.. 
SoM... 


SoM. 
SoM.. 
SoM.. 
Solid.. 
SoM.. 
SoM. 


Liquid.. 


Liquid.. 
Liquid.. 
Liquid.. 
Liquid- 
Liquid.. 
Liquid.. 
SoM... 
Liquid.. 
SoM... 
Liquid.. 
SoM- 
SoM..., 
SoM... 
SoM..., 
SoM..., 
Liquid... 
Liquid... 


SoM.. 
SoM... 
Liquid.. 
SoM... 
SoM... 
SoM... 


SoM 

SoM 

SoM 

SoM _ 

SoM 

SoM 

SoM 

SoM 

SoM.._ 

SoM _.. 


Gas...:. 

Gas 

SoM.- 
Liquid. 
Liquid.. 
SoM... 
Gas 


Liquid.. 
Liquid.. 
Liquid.. 
Liquid.. 
Liquid.. 
SoM... 
SoM... 
SoM... 
SoM... 
SoM... 
SoM... 
SoM  ... 
Liquid... 
SoM... 
Liquid... 


Liquid.. 
SoM... 
SoM... 
SoM... 
Liquid.. 


1 

'hreshoM 

RaportaMe 

piaivwig  quantity 

quantity 

(pounds) 

(pounds) 

500 

100 

SCO 

'1 

100 

'1 

500 

'  1 

500 

'  1 

1.000 

1,000 

•500 

1 

500 

1,000 

•500 

■1 

*2 

'1 

10.000 

'  1 

100 

'1 

100 

'1 

1                500 

'  1 

1,000 

'1 

100 

'1 

1,000 

'  1 

10,000 

'1 

10,000 

•1 

500 

'1,000 

1          'too 

10 

'              <500 

1 

1,000 

'1 

2 

'1 

500 

'1 

1                500 

10 

'              1,000 

1,000 

500 

'1 

10.000 

'  1 

10,000 

100 

10,000 

•1 

100 

'  1 

10,000 

■1 

•1,000 

5,000 

500 

'  1 

100 

1,000 

500 

'  1 

1,000 

'1 

10,000 

«1 

500 

•1 

•2 

>1 

500 

'  1 

1,000 

10 

1.000 

'  1 

1,000 

>  1 

10,000 

■1 

1,000 

•1.000 

1                500 

•1,000 

••100 

1.000 

100 

•1 

•100 

10 

2 

10 

100 

'  1 

100 

'  1 

500 

too 

500 

'1 

•100 

10 

100 

'1 

,                500 

100 

500 

'  1 

500 

■1 

100 

■  1 

•100 

'1 

1,000 

1,000 

•2 

•1 

500 

•1 

2 

'  1 

100 

10 

500 

'  1 

•100 

•10 

•100 

'  1 

•100 

'  1 

500 

10 

10,000 

100 

100 

100 

•100 

100 

•100 

100 

•100 

'  1 

100 

100 

1,000 

'1 

10,000 

'1 

100 

100 

10,000 

'  1 

500 

100 

500 

100 

100 

100 

100 

10O 

500 

•  1 

100 

'  1 
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[Alptataiieii  Order] 


Ctwmical  name 


Toluene  2.4-disocyanat8.. 
Toluene  2,6-diaocyanale.. 
Tran*-1 ,4-dichtarobutene... 


Tnazofos.. 

Tnchloro(chlorame«iyl)silane 

Tnchloro(dicMaraphenyl)silane- 

Tnchtoroecetyl  cMoriile _ 

TiirhtnrrMittiylalwie  _ _ _ 

Tiichloronate 

TnchlorophenyMiMM _ 

TncMorophon _ 

TiieltKwysilane- 


TnmethylrhlnioiiMM « 

Timethylolpropate  phosphite - 

TninethyllNi  chtaide 

Thphenyltn  oNoiide 

Tns(2-chlon3«hyqaiTiine 

Velinomycin _ 

Vanadiuin  peiHuaJe _ 

Vinyl  acetate  nnnomer 

Vinylno«t)omen«_._ _ 

Wartarin _ 

Warfarin  sodium.- 

Xytylene  dichlonde 

Zinc  ptKMphids 


Zinc  dichloro(4><li^lethy^5<(((mathylamino)cart»nyl)oxy)irnna(p•nlBneniM•)- 


CASNa 


548-84-9 

81-08-7 

110-57-6 

1031-47-6 

24017-47-8 

1558-25-4 

27137-85-5 

76-02-8 

115-21-e 

327-88-0 

ae-13-5 

•52-68-6 

906-30-1 

75-77-4 

824-11-3 

1066-45-1 

630-58-7 

555-77-1 

2001-85-8 

1314-62-1 

108-06-4 

•3048-64-4 

81-81-2 

129-06-6 

28347-1 3-S 

1314-84-7 

58270-06-8 


Ambient  physical  stale 


LjquKl.. 


Sokd  . 


LiqHd.. 


SolKl.. 


Liquid.. 


Sow.. 


SoM.. 


Solid.. 


I.KjUKJ- 


Sokd. 


SoM.. 


Liquid- 


Liquid- 


Solid. 
Sou.. 
Sou. 


Sou. 

Sou.. 


■  Statutory  laportable  quantity  tar  purpoaas  of  •matgancy  noWicatiui  under  SARA  aaction  304(aM2) 

'  ^S?Sf..£^*'S.!!y^*f*  ''jy*!"  *  "fiy  *°  "f"'^  ***"  "*  -aaswiant  ct  potential  carcinoganicity  wid/or  ctroiac  loiaaty  is  conwisled. 

•  T)w  calculeted  threshold  quai^f  changed  after  tachnnal  rMiew  as  deacrtwd  in  t*«e  taxi  ^^  »— — 
<  This  matenal  is  a  reactive  sow.         "      .       - 

•  This  chemical  is  proposed  for  d 

•  The  statutory  one^ound  fspoillile 


i.  The  IhreehoM  planning  quanliiy  ««  not  tweome  10.000  pounds  lor  the  non-powder  lorm. 
delelion  ftom  list  Thrashold  plsming  quantity  is  in  the  inlehm  assigned  to  the  category  of  h 
Mile quaiMy  for nwlhyl  iaocyanle under  OBKXA  section  102(b)  may  be  adMstedin  a  ful 


kMiasi  oonaam.  10.000  pounds, 
future  niemalong  acbon. 


Thmltotd 

ningquanMy 

quantity 

(pounds) 

(pounds) 

fSO 

1X 

«• 

100 

9W 

'  1 

M( 

"  1 

too 

•1 

wt 

'  1 

«0 

■  1 

500 

•  1 

10.000 

•1 

1,000 

"  1 

2 

'  1 

10.000 

100 

500 

'1 

1.000 

'  1 

600 

'  1 

fiM 

•1 

SOO 

'  1 

1,000 

'  1 

•1,000 

■  1 

«100 

1.000 

1.000 

5.000 

10.000 

'  1 

500 

100 

1.000 

'  1 

100 

■  1 

•500 

100 

100 

'  1 

Appendix  E.— Ust  of  Extremely  Hazardous  Substances.  Threshold  Planning  OuANTmES,  and  Rs>ortabl£  Quantities 

[CAS  Order] 


CAS  No. 


0._ 

SO-00-0.. 
50-07-7.. 
SO-14-6.. 
51-21-8.. 
51-75-2.. 
51-83-2.. 
52-68-6* 
53-86-1  « 
54-11-5.. 
54-62-6.. 
55-91-4.. 
56-25-7.. 
56-38-2.. 
56-72-4.. 
57-14-7.. 
57-24-9.. 
57-47-6.. 
57-57-8.. 
57-64-7.. 
57-74-9.. 
58-36-6.. 
58-89-9.. 
59-88-1.. 
60-34-4.. 
60-41-3.. 
60-51-5.. 
62-38-4.. 
62-53-3.. 
62-73-7.. 
62-74-8.. 
62-75-9.. 
64-00-6.. 
64-86-8.. 
65-30-5.. 
65-86-1  < 
66-81-9.. 
67-66-3.. 
71-63-6.. 
72-20-8.. 
74-83-9.. 
74-90-8.. 
74-93-1 .. 
75-15-0.. 
75-16-3.. 


ChsfVHCil  fwnw 


OganortKxftum  compteic  0>MN-82-147)_ 
Fo 


Mitomycin  C_ 
Ergocaldferol.. 
Fluorouradl »... 


M>chtomtiwiii»u 

CartMchol  cMoncte- 

TricNorophon 

Indomettwcin .„„ 


tsoAuorphato  « 

Canthtndg)  _.__ i,, 

Pnlhion .... ™..™.——.-™— —«_„«_„ 

Coumtphos 

DvnetttyttiydrBZVW -  ,. 

Sirychnne „„.„ 

PhysosttgniinG ..,,., -„.,.. ,.■.„.. 

Propiolactone.  bete- 

Pttysosligmine,  salicylale  (1:1) 

Chtordi«e 

Ptienoxarains.  10.  lO'-cxydH 

Lindww „ 

Pt»»ny»iydra2ine  hydrocMohd* 

Methyttiydrazine .„, 

Strychnine.  suHate._ 

Dimethoete 

Phenyknercury  acettie 

Aniline „ _ ,       ,, 

DichkKvoe. 

Sodium  fluoroecetate 

NilroeodmeChytemine     

Phenol.  3-(1-melhyMhy9-.  mettrylcMtemtle.. 

Colchicine... ..,.. 

Nicotne  wKste 

Orotic  ecid 

CydoheKirede - -      ,, 

Chlon]4onn „ „ , ■■■■■,.,,, 

Dijitown _... .._.„„ 

Endnn ,    ,,  , „*.._ 

Methyl  bromide ,..,i 

llydrocynic  ebd . 

MeBiyl  mempten -,---  ,-,,- 

Cerbon  dnulfide. — _... _„»_ 

Dimethyl  sulfide 


Ambient  physical  stale 


Solid.. 


Gas- 


SoW-. 


Sou.. 


Sou.. 


Uquid. 
SoW — 


SoW- 


SoH- 

UquMl- 


SoU- 


Liquid. 


SoU- 


Liquid. 


SoU- 


Liqud. 
SoU- 


SoU- 


Liqud. 


SoU- 


LiqukS- 


SoW- 


SoW- 


SoU- 


Liquid. 


SoU- 


SoU.. 


Sou.. 


Liqud. 


Liquid.. 


SoW_ 


Liquil. 


SoU- 


SoU.. 


SoU- 


SoU.. 


SoU- 


Liquid. 


SoU- 


Sokd- 


Gas 

Gas — 
Gas 

Liquaj- 


Liquid- 


quantily 
(pounds) 


2 
SOO 
SOO 

•1.000 
500 

•2 
500 

10.000 
10.000 

"100 
SOO 

'100 
100 

>100 
100 

1,000 

"100 
100 
SOO 
100 

1.000 
SOO 

1.000 

1,000 
SOO 
100 
500 
SOO 

1.000 

1.000 

2 

500 

500 

100 

1M 

10.000 

100 

10.000 

"  100 
500 

1.000 

100 

SOO 

1O0O0 

1M 


Ftopcrlable 
quantity 
(pounds) 


'  1 

1 1,000 


100 

1  y 

100 

I  y 

100 


10 

'  1 

10 

100 

5.000 

10 

10 

"  1 
'  1 
'  1 
'  1 
'  1 
'  1 
■s.ooo 
'  1 
1 

1,000 

10 

100 

100 

'  1 


I 
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Appendix  E.-Ljst  of  Extremely  Hazardous  Substances.  Threshold  Planning  Quantities,  and  Reportable  QuANTiTiES-Continued 

CCAS  Order] 


CASNa 


75-81-8...„ 

75-44-5 

75-55-e..... 

75-56-9 

75-74-1 

75-77-4 

7S-78-5 

75-7»-e... 

75-86-5 

76-01-7*.. 

76-08-6 

77-47-4 

77-78-1 ..... 

77-81-6 

78-00-2 

78-34-a 

78-53-5 

78-71-7 

78-82-0 

78-B4-4 

78-97-7 

79-06-1 

79-11-8 

79-19^ 

7»-21-0._... 

79-22-1 

80-63-7 

81-61-2 

82-66-6 

84-74-2  «... 
84-80-0  «„. 
86-50-0...... 

86-68-4 

87-86-5  «... 

68-05-1 

88-66-7. 

91-08-7 

93-05-0  «... 

95-48-7 

95-63-6  ♦..., 

97-18-7 

96-05-5...™ 

96-07-7 

9e-09-9*-. 

98-13-6 

98-16-8. 

96-67-3 

96-95-3. 

99-86-9. 

10O-14-1 

100-44-7._. 
102-36-3... 

103-65-5 

106-88-8..-. 
106-96-7..„ 
106-89-0  <.. 

107-02-8 

107-07-3 

107-11-9... 

107-12-0 

107-13-1 ... 
107-15-3.-.. 

107-16-4 

107-18-6 


Chemical  name 


Ethytona  oxide.. 


rHupjrtaiia  oxida.. 
T« 


ThnMhykMoroiitwe .. 


Acetone  cyanohydrin 

PafMacNorealhafte 

TricMoroacetyl  chkxide 

HexKhlorocyctopatHadiene.. 


Ambient  physical  state 


Gaa- 

Qas- 


T^jun 

Telraefliyltoad.. 
DoxaUHon ...... 


Amilon. _ 

Oxelane.  3,3-t»(cNoromet>iyD- 

laobirtyrorMte» 

Malhyl  vinyl  ketone _„„....„.. 


Acrytamide.. 
CMoroaoattc  acid.. 


TWoaamicaitaifcle 

Paracebc  acid 

Methyl  CNorotormate 

Meltiyl2-cMoroaciylata„ 


Dibulyl  phthalate „ 

Ptrytoqiinone 

Azmphoa^nettiyl 

Aniu... 

Panlachlorophenol 

Anilina,  2,4,6-lrimathyl-  

Dinoaab 

Toluene  ^e^]iisocyanate 

Dia«hyHHihenylanedian«ne 

Craaol.  o-  - 

Paeudocumene 

Phand,  2.2'-tNobis(4.6-<Jictik)ro- 

Danteiieaiaunit  acid 

Danzohicliloride _ 


107-20-0  :. 

107-30-2 

107-44-6 

107-49-3-. 
106-06-4. ... 

106-23-6 

108-67-6  :. 

106-91-6 

106-96-2 

106-98-5 

109-19-3  •.. 

109-61-5 

109-77-3 

110-00-9 

110-57-6... 

110-69-4 

11 1-34-2  <.. 

111-44-4 

111-«9-3 

115-21-0 

115-26-4..-.. 

115-29-7 

115-90-2 

116-06-3 


BerBenea»*ony1  cNoride 

TncMoraphenyMlane _ 

Bannnamine,  S^tnfluixonielhyl)- 
Bena)  cNorida..... _ 


Dime^hyl^)^)henylenediamine 

Bemene,  HchloromethylH-nitro- 
BenzylChlaride. 


laocyanic  acid.  3.4-dichlorophenyl  ester.. 

PtMnyttiourea 

EpicMorohydrin .. 

PraparByl  bromide 

Buladiane 

Aerolain..._ _. 

CNoroelhMiol _ 


Lkjuid.. 


Uquid.. 


LiQuid .. 


Liquid  - 


Liciuid .. 


So«d. 
Solid .. 
Sow.. 


Uquid.. 


Sow.. 


Sow... 
Uquid. 


SoW- 
SoW- 
SoW.. 


Sow.. 


Sow.. 
Liquid. 


Sow.. 
Sow... 
Uquid. 


Uquid. 


Auylonilnle 

Ethylenediamina 

PomiakMiyde  cyanohydrin. 

A»yl  alcoriol 

CMoroaceWdahyde 

CMoromelhyl  methyl  ether... 
Sarin 


Tapp 

Wnyl  acetate  monomer .. 
laopropyl  chlorolonnata.. 

^•B^Rynno —..........„..,.„.,.„ 

Cydohexylamine 


Thiophenol ., 

Butyl  iaovalarata.... 

Propyl  cNorolormale .. 


Furan 

Trana-1 .4-dicMorobu(ene... 


Butyl  vinyl  ethar 

Oichtoroethyl  ether... 

Adiponarile 

Tiichloroethylsilane.. 

Dimetex 

EndowHan 

FanauHothicn 

Aldicarb.- 


Uquid. 
Sow... 
SoW.- 
Uquid. 
Sow... 
Sow.. 
Uquid.. 
Liquid.. 

Sas 

Uquid .. 


Liquid. 
Liquid. 


Uquid.. 
Uquid.. 


Uquid. 


Uquid. 
Liquid. 


SoW- 


SoW. 


Liquid.. 


Sow. 


quantity 
(pounds) 


Sow.. 


1.000 
2 
10.000 
10,000 
»100 
1,000 
10,000 
10,000 
1,000 
10,000 
500 
500 
500 
•2 
•100 
500 
500 
500 
10,000 
2 
1,000 
1,000 
100 
100 
500 
10,000 
500 
500 
2 
10,000 
10,000 
2 
500 
10,000 
500 
100 
100 
10,000 
1,000 
10,000 
100 
2 
100 
10,000 
2 
500 
500 
10,000 
2 
500 
500 
500 
100 
1,000 
2 
10.000 
500 
500 
500 
500 
10,000 
10,000 
10.000 
1.000 
10,000 
•100 
•2 
•100 
1.000 
1,000 
10,000 
10,000 
500 
500 
10.000 
500 
500 
500 
500 
1.000 
10,000 
10,000 
1,000 
10,000 
500 
2 
1,000 
•100 


Reportable 
quantity 
(pounds) 


«1 
10 
•1 

100 
'  1 
'1 
•1 
'  1 
10 
•1 
'  1 
»1 
■1 
'1 

•10 

'  1 

■  1 
'1 
'1 
'  1 
'  1 

5,000 
'1 
100 
'  1 
1.000 
'1 
100 

'  1 

10 

'  1 
1 

100 
•10 

■  1 

1,000 
100 

'1 

•1,000 

'1 
'  1 
'  1 

•  1 

100 

'  1 

•  1 

5.000 
1,000 

'  1 
'  1 

•100 

'  1 

100 
•1,000 

'  1 

'  1 

1 

•  1 
'1 

10 
•100 
5,000 

'  1 

100 
1,000 

•1 
•1 

10 
5.000 

'  1 
'  1 
'  1 

1,000 
100 

'1 
•1 

1,000 
100 

'1 
'1 

■  1 
•1 
'  1 
'1 
'  1 

1 

'  1 

1 
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(CAS  Order) 


CAS  No. 


11 7-52-2  «... 
117-84-0  v.. 

119-38-0 

122-14-5 

123-31-9 

123-73-9 

124-€5-2 

124-87-8 

126-98-7 

128-56-3  v.. 

129-00-0 

129-0e-€ 

131-11-3V.. 

131-52-2 

140-29-4 

140-76-1 

141-66-2 

143-33-9 

144-49-0 

149-74-6 

151-38-2 

151-50-8 

151-56-4 

152-16-9 

287-92-3  «... 

297-78-9 

297-97-2 

298-00-0 

298-02-2 

298-04-4 

300-62-9 

302-01-2 

309-00-2 

315-18-4 

316-42-7 

327-98-0 

353-42-4 

359-06-8 

371-62-0 

379-79-3 

465-73-6 

470-90-6 

502-39-6 

504-24-5 

505-60-2 

506-61-6 

506-68-3 

506-78-5 

509-14-8 

514-73-8 

534-07-6 

534-52-1 

535-89-7 

538-07-8 

541-25-3 

541-53-7 

542-76-7 

542-88-1 

542-90-5 

555-77-1 

556-61-6 

556-64-9 

558-25-8 

563-12-2 

563-41-7 

584-84-9 

594-42-3 

597-64-8 

614-78-8 

624-83-9 

624-92-0 

625-55-8 

627-11-2 

630-60-4 

633-03-4  « 

639-58-7 

640-15-3  « 

640-19-7 

644-64-4 

646-06-0« 

675-14-9 

676-97-1 

696-26-6 

732-11-6 

760-93-0 

786-19-6 

814-49-3 

814-68-8 


Chemical  name 


Coumafuryt 

Dioctyl  phthalate 

Isopropylmethylpyrazolyl  dmothytcarbamale 

FenrtrottHon 

Hydroqumone 

Crotonakjehyde.  (E)-  

Sodium  cacodylate 

PiCfoloxin _ 

Methacrylonitrile 

Sodium  anttvaquinone-l-suHonato 

Pyreno 

Warfarin  sodium 

Dimethyl  phthalate 

Sodium  pentachlorophenale 

Benzyl  cyanide 

Pyridirie.  2-methy1-5->nnyl-  

Dicrotophos 

Sodium  cyande  (Na(CN)) 

Fluoroacetic  acid 

Dichloroniethylphenylsilane 

Methoxyethylmercuric  acetate 

Potassium  cyanide 

Ethyleneifnine 

Diphosphoramide.  octamethyl-  

Cyclopentane 

Isobenzan 

Thionazm 

Parathion-methyl 

Ptiorate 

Disulfoton 

Amphetamine 

Hydrazirie 

Aldhn '"~. 

Mexacarbate 

Emetine,  dihydrochlorido J...1. 

Tfichkxonate 

Boron  trilluoride  compound  with  methyl  ether  (1:1).. 

Fkjoroacelyl  ctitoride _ 

Ethylene  fluorohydnn 

Ergotamirie  tartrate 

Isodrin "[ 

Chlortenvinfos 

Methytmorcuric  dicyanamide 

Pyridine,  4-amino- 

Mustard  gas 

Potassium  silvar  cyanide 

Cyanogen  Ixomide 

Cyanogen  iodide 

Tetranitromethane 

Dithiazanine  iodide 

Bis  (chloromethyl)  ketone 

Dinitrocresol _ 

Crimidme 

EthyllM  (2-chkiroethyl)  amine 

Lewisite 

Dithiobiuret 

Propionitrile,  3-chloro-  

Chtofomethyl  ettter 

EttiyI  thiocinnate 

Tris  (2-chkxoethyl)  amine 

Methyl  isolhiocyanate _ 

Methyl  thiocyanale- 

MethanesuHonyl  fkiorida _. 

Ethion 

SemicarbawJe  hydrochloride 

Toluene  2,  4-diisocyanate 

Perchkxomethytmercaptan 

Tetraethyltin 

Thiourea,  (2-methylphenyl)-  

Mettiyl  isocyanate 

Methyl  disuHide 

Isopropyl  lormate 

Chtoroelhyl  chloroformate 

Ouabain 

C.I.  basic  grear  1 _ 

TriphenytSn  chloride 

Thiometon 

FluoFoacetamide „. 

UnetHan 

Diulane "' 

Cyamwric  fluoride 

Methyl  phosphonic  dichtoride 

Phenyl  dnhkxoarsine „ 


Amtxent  phys«al  state 


SoM... 
Liquid. 


Liqud. 
Sow... 


SoM.. 
Sow.. 


Sow.. 
Sow.. 
Sow.. 


Sow... 
Liquid. 


Sow.. 
Sow.. 


Sow.. 
Sow.. 


Sow... 
Liquid. 
Sow... 


Liquid. 


Sow.. 
Sow.. 
Sow.. 


Liquid. 
Sow... 
Sow.... 
Liquwi .. 


Sow.. 
Sow... 
Liquid. 
Sow... 
Sow... 
Sow... 


Methactylic  anhydride 

Cartx)phenottiion 

Diethyl  cNorophosphate.. 
AcryV  chloride 


Sow... 
Sow... 
Sow... 
Sow... 
Liqud. 


ThreshoU 


Sow... 
Liquid. 


Sow.. 


Liquri  ~ 


Liquid. 
Sow.. 


Liquid. 


Sow.. 


Liquid.. 


Sow... 
Sow... 
Sow... 
Liquid. 
Sow... 
Sow... 


Liquid. 
Sow... 


Sow... 
Liquid. 


quantity 
(pounds) 


10.000 

10.000 

5X 

500 

500 

1,000 

100 

500 

10,000 

10,000 

•1,000 

1.000 

10.000 

100 

1,000 

500 

100 

•100 

2 

1.000 

500 

•  100 

500 

100 

10.000 

100 

500 

•100 

2 

500 

1.000 

1.000 

500 

500 

1.000 

1.000 

1,000 

•2 

•2 

500 

100 

500 

500 

100 

1.000 

•500 

500 

1.000 

500 

500 

2 

2 

100 

10.000 

•2 

100 

1.000 

1.000 

10.000 

1.000 

•500 

10.000 

1.000 

1.0CO 

1.000 

500 

500 

•100 

500 

500 

100 

500 

1.000 

'100 

10,000 

500 

10.000 

•2 

500 

10.000 

100 

•100 

1.000 

2 

500 

500 

1.000 

500 


Reportable 
quantity 
(pounds) 


'  1 
5.000 
'  1 
'  1 
I  1 
100 
'  1 

I  1 
1.000 

'  1 
5.000 

'  1 
5.000 

'  1 

'  1 

■  1 
'1 
10 
'  1 
'  1 
'  1 
10 

•1 

100 

'  1 
'  1 

100 

100 

10 

1 

'  1 
•  1 
■1 

1.000 

'  1 

■  1 
'  1 
'  1 
'  1 
'  1 

1 

I I 
'  1 

1,000 

'  1 
1 

1.000 

'  1 

10 

'  1 
'  1 

10 

'  1 
'  1 
'  1 

100 
1.000 

■1 
'  1 
'  1 
'  1 
1 1 
'  1 

10 

1 1 

100 
100 

■  1 
'  1 
•1 
'  1 
'  1 
'  1 
'  1 

■  1 
'  1 
'  1 

100 

'  1 
'  1 
'  1 
'  1 
•1 
1 1 
1 1 
'  1 
'  1 
'  1 


I 
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APPENDIX  E.-LJST  OF  EXTREMELY  HAZARDOUS  SUBSTANCES.  THRESHOLD  PLANNING  QUANTITIES,  AND  REPORTABLE  QUANTITIES-COHtinued 

ICAS  Order] 


CASNa 


824-11-3 

919-86-« 

92<M6-7 

M4-22-9 

M7-02-4 

950-10-7 

950-37-a. 

991-42-4 

996-30-1 

999-81-5 

1031-47-6 

1066-45-1..... 

1122-60-7 

1124-33-0..... 

1129-41-5 

1303-26-2 

1306-19-0 

1314-32-5  «.. 
1314-56-3..-. 
1314-62-1..„. 

1314-84-7 

1327-53-3 

1331-17-5  V. 
1335-87-1<... 
1397-94-0. ... 
1405-87-4  ♦.., 

1420-07-1 

1464-53-5..... 

1558-2S-4 

1563-66-2 

1600-27-7 

1622-32-8....- 

1642-54-2 

1752-30-3 

1910-42-5 

1962-47-4 

2001-95-8...... 

2032-65-7 

2074-50-2 

2097-19-0 

2104-64-5 

2223-93-0....- 

2231-57-4 

2235-25-8  «... 

2238-07-5 

2244-16-8  V... 

2275-18-5 

2497-07-6 

2524-03-0. 

2540-82-1 

2570-26-5 

2631-37-0 

2636-26-2 

2642-71-9 

2665-30-7 

2703-13-1 

2757-18-8 

2763-96-4 

2778-04-3 

3037-72-7 

3048-64-4  «... 

3254-63-5 

3569-57-1 

3689-24-5 

3691-35-8 

3734-97-2 

3735-23-7 

3878-19-1 

4044-65-9 

4096-71-9 

4104-14-7 

4170-30-3 

4301-50-2 

4418-«6-0 

483S-11-4 

5281-13-0 

5344-82-1 „ 

5836-29-3 

6533-73-9 _ 

6923-22-4 

7440-02-0  • 

7440-46-4  •.... 

7446-09-5 

7446-11-9 

7446-18-6 

7487-94-7 _ 

7550-45-0 

7580-67-6 


Chemical  name 


AmtxenI  physical  stats 


Trmettiylolpropane  phospMe.. 

DemetofvS-methyl 

Methaaytoyi  cMohde 

FofN>tos 

PtKMptalan 

Mephoslolan 

Methidattiion 

Nortxirniide .. 


TnettNuyslane 

ChkXTnaguM  chloride.. 
Triamphos.. 


TrimettiyHin  chloride.. 
Nilrocydohexarte 


4-ntro-.  1 -oxide.. 


Arsenic  pentoxide 

Cadmium  oxide 

Thallic  oxide 

Phosphorus  pentoxide.. 

Vanadium  pentoxide 

Zinc  phosphide 

Aisenous  oxide 


Propylene  glycol,  allyl  ether.. 

Hexachtoronaphttialene 

Antimydn  A 

Bacilracin 

Dmotoft) „.... 

Oiepoxytxilane.. 


Tnchloro<chloromethyl)sitane J 

C«t)oluran ""_ 

Mercuric  acetate -.I"!IZ."I!!!1..-  Z 

EthanesuHonyl  chloride.  2-chlarD-  ...."I1.1".Z..1"I!!.Z![IIZZ 

Dwthyteaitiamazine  citrale „ "]1Z!."»Z 

Acetone  thiosemicartMzida " '^~ 

Paraquat Z'"""". " " 

CNoroxuron 1!I""1"!!!!!Z.""  "* 

Valinomycm " "^ 

Methiocart) _ ~Z'ZZZ"Z1 ~"^~ 

Paraquat  methosuHate 1!..~."".Z."."Z.      Z 

Phenylsilatrane „  * 

EPN 'IZZZZZZZII 

Cadmium  stearate _ ....."."." "" 

Thncarbazide !!ZZ!!Z.ZZZ! "" " 

Ethyknercuric  phosphate !.Z 

Digjyddyl  ether "* 

Carvone " "*     

Porthoate '"'""~Z1 * " 

Oxydiaunoton " "* 

Dirnelhyl  phosphorochloridothioate  .1I!!]!.Z!.1 Z 

Formolhion |T 

Pentadacylamine ™Z!"!ZZ!!ZZ"  ' 

Promecait) '" " "*        

Cyanophos "Z'ZZZZZZ'ZZ'ZZZ..'. 

Azmphos-ethyl 

PJw^honothioic  acid.  methyl-,0-(4-nilrophenyl)  CH)henyil  ester 

PJioaphonothioic  aod,  melhyl-.Oethyl  0-(4-(melhylthio)pl»enyl)  ester . 

Thalloua  makmate 

Muscimol " " 

Endothion ZIZZZZZ " 

Silane.  (4-aminobutyl)dietrK>xymethy1-  ZZZZZ. 

Vinykioitxynene ZZ " 

Plxjsphoric  add.  dimethyl  4-<me«hytthK3)phenyl  «ster Z " 

SuWoxide.  3-chloropropyl  octyl 

SuHotep _ _ ■*■ 

Chlorophacinone " 

AmHon  oxalate !.!Z.Z —■■-..-...- 

Methyl  phankapton "" ~" 

FuberidaMie ;..Z' """' 

Bitoscanata Z...'.'.. " "" 

Isophorone  diisocyanate 

Phosacelim ^ " 

Crotonaldehyde " 

Fkienetil _ „..  "" 


Sohd... 
Liquid. 
Liquid. 
Liquid. 
SoM... 
Liquid. 
SoM... 
SoM... 
Liquid.. 
SoM... 
SoM... 
SoM... 
Liqud.. 
SoM... 
SoM... 
SoM... 
SoM..- 
SoM.... 
SoM  ... 
SoM... 
SoM.... 
SoM... 
Liquid  . 

SoM 

SoM 

SoM 

SoM 

Liquid... 
Liquid... 

SoM 

SoM 

Liquid... 

SoM 

SoM 

SoM 

SoM 

SoM 

SoM 

SoM 

SoM 

SoM 

SoM 

SoM 

SoM 


Threshold 
planning 
quantity 
(pounds) 


Liquid. 
SoM... 

Liquid.. 


Liquid. 
SoM... 
SoM... 
Liquid.. 
SoM... 


SoM... 
SoM... 
SoM... 
Liquid. 
Liquid. 


Phenol,  2.2-thiobi8(4-chloro«^nethy|. . 
'^•■■■"wl'iytonediaiTiine.  N,N'-dit>uty«- 

Piprotal ...„ 

Thiourea.  (2-chlorophenyl>-  

CoumatoHalyl 

ThaNous  cartionate 

Monocrolophos 

Nickel „.. 

CoCwIt 

Sultar  dtodde  'ZZZZZZZZ'ZZZZZZZZZZ'Z 

SuMur  trioiide 

Thalloua  suHate 

Mercuric  chloride 

Titanium  Mrachloride _ 

Lithium  hydride 


Liquid.. 
Liquid.. 
SoM-.. 
SoM.... 


SoM.. 
SoM.. 

SoM.. 
SoM.. 


SoM.. 
SoM.. 


SoM.. 
Sou.. 
Sou.. 
Sou.. 


SoM.. 


SoM.. 
Sou.. 
Gas.-. 
Sou.. 
SoU- 


SoU.. 


SoM.. 


500 
500 
100 
500 
100 
500 
500 
100 
500 
1,000 
500 
500 
500 
500 
100 
100 
100 
10,000 
•2 
•100 
•500 
500 
10,000 
10.000 
'  1,000 
1.000 
500 
500 
100 
2 
500 
500 
100 
1,000 
2 
500 
•1,000 
500 
2 
500 
100 
1.000 
1,000 
10,000 
1,000 
10000 
100 
1,000 
500 
100 
100 
1,000 
1,000 
100 
500 
500  i 
•100  I 
500  ■ 
500 
1.000 
10.000 
500 
SOO 
500 
100 
100 
500 
100 
500 
•100 
100 
1,000 
100 
100 
500 
100 
100 
500 
•100 
2 
10.000 
10,000 
500 
•100 
100 
500 
100 
•100 


neportat)le 
quantity 
(pounds) 


"  1 
'  1 

■  1 
'  1 
I  1 
'  1 
'  1 
'  1 
'  1 
'  1 
'  1 
•1 
'  1 
>  1 
"  1 

•5,000 

'  1 

100 

I  1 

1,000 

100 

•5000 

'  1 

■  1 
'  1 
'  1 
'  1 
•1 

•  1 
10 
'  1 
'  1 
'  1 

•  1 
'  1 
'  1 
'  1 
10 

'  1 

•  1 
'  1 

■  1 
'  1 
M 
'  1 
'  1 
'1 
'  1 
'  1 
'  1 
'1 

■  1 
'  1 

•  1 
'  1 
'  1 

•  1 
1000 

'  1 
'  1 
'1 
'1 

■  1 
100 

'  1 

•  1 
'  1 
'  1 
'  1 

■  1 
'  1 

100 

'  1 
'  1 

•  1 
'  1 

100 

"  1 

100 

'  1 

•  1 
■1 

■  1 
'  1 

too 
'  1 
'  1 
'  1 
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Appendix  E.-List  of  Extremely  Hazardous  Substances,  Threshold  Planning  Quantities,  and  Reportable  QuANTiTiES-Continued 

tCASOrdef] 


CAS  No. 


763t-89-2 

7637-07-2 

7647-O1-0 

7664-39-3 

76&4-41-7 

7664-93-9 

7697-37-2 

7719-12-2 

7722-84-1 

7723-14-0 

7726-95-6 

7778-44-1 

7782-41-4 

7782-50-5 

7783-00-8 

7783-06-4 

7783-07-5 

7783-60-0 

7783-70-2 

7783-80-4 

7784-34-1 

7784-42-1 

7784-46-5 

7786-34-7 

7791-12-0 

7791-23-3 

7803-51-2 

8001-35-2 

8023-53-8  « ... 

8065-48-3 

10025-65-7  v. 

10025-73-7 

10025-87-3 

10025-97-5''.. 

10026-13-8 

10028-15-6 

10031-59-1 

10049-07-7  «.. 

10102-18-8 

10102-20-2 

1C102-43-9 

10102-44-0 

10124-50-2 

10140-87-1 

10210-68-1 

10265-92-6 

10294-34-5 

10311-84-9 

10476-95-6 

12002-03-8 

12108-13-3 

13071-79-9 

13171-21-6 

13194-48-4 

13410-01-0 

13450-90-3 

13454-96-1  V. 

13463-39-3 

13463-40-6 

13494-80-9 

14167-18-1 

15271-41-7 

16752-77-5 

16919-58-7  «... 

17702-41-9 

17702-57-7 

19287-45-7 

19624-22-7 

20816-12-0*... 

20830-75-5 

20859-73-8 

21548-32-3 

21564-17-0'... 

21609-90-5 

21908-53-2 

21923-23-9 

22224-92-6 

23135-22-0 

23422-53-9 

23505-41-1 

24017-47-8 

24934-91-6 

26419-73-8 

26628-22-8 

27137-85-5 

28347-13-9 

28772-56-7 

30674-80-7 


Chetncal  name 


Sodium  arsenate 

Bofon  trifhiohde 

Hydrogen  chtonde 

Hydrogen  fluoride 

AmnxHiia 

Sutfunc  acid 

NitncacKj 

Phosphorous  Irichlonde 

Hydrogen  peroxide  (concentration  greater  than  25')(.).. 

Pfwshorus 

Bromine 


Calcium  arsenate . 

Ruorine 

Chlorine 


Selenous  acid 

Hydrogen  sulfide 

Hy*ogen  selenide 

Sulfur  telrafluonde 

Antimony  pentafluoride.. 
Telkirium  hexafluoride ... 

Arsenous  trichloride 

Arsine 


Ambient  physical  state 


SoM... 

Gas 

Gas 

Gas 

Gas 

Liqud. 
Liquid. 


Sodium  arsenite 

Mevinphos 

Thallous  chloride 

Selenium  Oxyctilonde 

Phosphine 

Camphechtor 

Dichkxobenzalkonium  cfilohde . 
Demeton 


Platmous  chloride 

Chromic  chloride 

Phosphorus  oxychloride 

Indium  tetractiloride 

PtK>sphorus  pentachlonde . 
Ozone 


Thallium  sulfate 

Rhodium  trichlonde 

Sodium  setemte 

Sodwm  tellurite 

Nitric  oxide 

Nitrogen  dioxide 

Potassium  arsenite 

Etttanol.  1.2-dichloro-,  acetate.. 

Cobalt  caibonyl 

Methamidophos 

Boron  trictiloride 

OiaMos 


Methacrolein  diacetate 

Paris  green 

Manganese,  tncarbonyl  methylcyclopentadienyl.. 
Terbufos 


Phosphamidon 

Etfioprophos 

Sodwm  selenate 

Gallium  tnchtoride 

Ptatmom  tetrachloride.. 

Nickel  cartxmyl 

Iron,  pentacartxyiyl-  ... 
Tellurium 


Salcomine 

Bicycto|2.2.1)heptane-2-caibonitrile.  5-chloro-6^(((methylamlno)carbonyl)0)(y)m ., 
Melhomyl. 


Liquid. 
SoM... 
Liquid. 
SoM... 

Gas 

Gas 

SoM... 

Gas 

Gas 

Gas 

Liquid.. 

Gas 

Liquid  . 

Gas 

SoM  .. 
Liquid.. 
SoM.... 
Liquid.. 

Gas 

SoM.... 
SoM... 
Liqud .. 
SoM  ... 
SoM... 
Liquid.. 
SoM... 
SoM... 

Gas 

SoM  ... 
SoM.... 
SoM... 
SoM... 

Gas 

Gas 

SoM... 
Liquid.. 
SoM... 
SoM... 
Liquid.. 

SoM 

Liquk). 

Solid 

Liquid.. 
Uqud... 
Liquid.. 
Liquid... 

SoM 

SoM 

SoM 

Uquid-.. 


Ammonium  cfiloroplatinate .. 

Decaborane(14) 

Formparanate 

Diborane 


Pentaborane 

Osmium  tetroxide 

Digoxm 

Aluminum  phosphide 

Fosthietan 

Thiocyanic  acid,  2-(benzothiazolylthio)methyl  ester .. 

Leptopfios 

Mercuric  oxide 

Chlortttiophos 

Fenarmphos 

Oxamyl.. 


Formetanate  . 
Pinmifos-ethyl.. 
Tnazofos 


Chlormephos 

Carbamic  acid,  methyl-.  0-(((2.4-dimethy<-1,3-ditholan-2-yl)methylen€)amiri(3)- 

Sodium  azide  (NaCNa)) 

Tncl>IOfo(dichlorophenyl)silane 

Xylylene  dichlonde 

Bromadiolone l'!!ZI"""Z!IIZm" 

Methacryloytoxyethyl  isocyanale IimZZ. 


SoM... 

Solid   . 

SoM... 

SoM... 

SoM 

SoM... 

SoM  .. 

Gas 

Liquid 
Solid  .. 
Solid  .. 
SoM 
Liqud 
Liquid 
Solid  . 
SoM  .. 
Liqud 
Solid 
Solk)  . 
SoM  . 
Liquid 
Lxyjid 
Liquid  . 
Solid 
SoM 
Liquid  .- 
SoM   . 
Solid 
Liquid  . 


Threshold 


quantity 
(pourxjs) 


1.000 

500 

500 

100 

500 

1.000 

1.000 

1.000 

1.000 

*500 

500 

500 

100 

100 

1.000 

500 

2 

too 

500 
2 

500 
100 
500 

500 

MM 

500 

500 

500 

10,000 

500 

10,000 

2 

500 

10.000 

»500 

100 

100 

10,000 

500 

500 

'  100 

100 

500 

1.000 

100 

100 

500 

100 

1.000 

500 

10,000 

500 

100 

1,000 

100 

500 

10,000 

'Any 

100 

500 

500 

500 

1,000 

10,000 

500 

100 

100 

500 

10.000 

100 

•500 

500 

10.000 

500 

500 

1,000 

2 

100 

100 

1.000 

500 

500 

100 

"'  100 

500 

100 

100 

500 


Reportable 
quantity 
(pounds) 


1,000  (d) 

'  1 

5,000 

100 

100 

1,000 

1,000 

1,000 

'  1 

"  1 

'  1 

'1,000 

10 

10 

10 

100 

'  1 
'  1 
'  1 
'  1 

•5,000 
'  1 

'  1,000 

10 

100 

'  1 

100 

•1 
'  1 

■  1 
'  1 
'  1 

1,000 

'  1 

■  1 
'  1 

100 

■  1 

100 

'  1 

10 

10 

■  1,000 

'  1 
1 1 

•  1 

■  1 
'  1 
'  1 

"  100 

1 1 
'  1 
'  1 
I  1 
'  1 
'  1 
'  1 
» 1 
'  1 

I  1 
'  1 
'  1 

100 

'  1 
'  1 

I I 
'  1 
'  1 

1,000 

<  1 

100 

'  1 
'  1 
'  1 
'  1 

■  1 

■  1 
1 1 
'  1 
'  1 
'  1 

•  1 
'  1 

1.000 

'  1 

I  1 

I I 

■  1 


Appendix  E.-Ust  of  Extremely  Hazardous  Substances.  Threshold  Planning  Quantities,  and  Reportable  QuANTiTiES-Continued 

(CAS  Order] 


CAS  No. 


3919ft>ie-4 
50782-60-9 
53558-25-1. 
58270-06-9. 
62207-76-5 


Cherncal  nam« 


Thiotanox... 


P|w«phono«ioic  acid,  me(hyt-,  S-(2-<bts(l-me1hylethyOan»no)ethy1)  a«thyi  bsIw  .^ 


Zinc  dicNoro(4,4-diinelt<yt-5<(((mettiylainno)  cart)ony))oxy)imioo)pentanenitrile) 
CobaH.  «2.2'-(  1  ^-Ohanediytw  (nrtritomethy1idyt>e))bis(6-lluorophor>oteto))(2) 


Ambient  physical  state 


Solid.. 
Liquid 
Solid.. 
Sow.. 

SoM.. 


The  «,h*»v  one^»urKJ  reportable  qu««ty  (or  methyl  «ocy««te  under  CERCIA  sectw.  102(b)  may  beXstedin  allLe  rulemaking  ,c^ 
[FR  Doc.  86-25959  Filed  11-14-86;  8:45  am] 

MUING  CODE  C560-S0-M 


Threshold 
planning 
quantity 
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100 
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quantity 
(pound*) 
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ENVmONMENTAL  PROFECTION 
AGENCY 

40  CFR  Part  300 
ISW  H  -FRL-31t3-71 

Emergency  Planning  and  CommunMy 
Right  To  Know  Programs 

agency:  U.S.^vironmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  Rule:  Cross- 

Reference. 

summary:  This  proposal  is  a  companion 
to  EPA's  Interim  Final  Rule  published 
elsewhere  in  today's  Federai  Re^wter 
establishing  the  list  of  extremely 
hazardous  substances,  threshold 
planning  quantities  and  notification 
requirements.  Section  302  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  l'98a  (SARA), 
signed  into  law  on  October  17. 1988, 
requires  the  Administatorof  EPA  to 
publish  a  list  of  extremely  hazardous 
substances  within  30  days.  The 
Administrator  is  also  required  to 
simultaneously  pub&ah.  an  interim  Qaai 
regulation  establi^ng  a  threshold 
planning  quantity  for  each  substance  on 
the  list  and  initiate  a  rulemaking  to 
revise  these  regulations.  The  list  and 
planning  quantities  trigger  emergency 
planning  by  States  and  local 
communities  under  SARA.  The  purpose 
of  this  proposal  is  to  initiate  a 
rulemaking  to  revise  the  Interim  Final 
Rule.  The  full  text  of  that  rule,  including 
the  list  of  substances,  the  threshold 
planning  quantities  and  reporting 
regulations,  is  published  elsewhere  in 
today's  Federat  Register. 
DATE:  Written  comments  should  be 
submitted  on  or  before  January  2. 1987. 
ADDRESS:  Comments:  Written  comments 
should  be  submitted  to:  Preparedness 
Staff,  Superfund  Docket  Clerk, 
Attention:  Docket  Number  30Cf>Q,  Roobh 
Lower  Garage,  U.S.  Environiiiental 
Protection  Agency,  ^fail  Stop  WH  548D, 
401  M  Street  SW.,  Wa^ington,  DC 
20460. 

Copies  of  materials  relevant  to  this 
rulemaking  are  contained  in  Room 
Lower  Garage,  U.S.  EnTironmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  The  docket  is 
available  for  inspection,  by  appointment 
only,  between  the  hours  of  9:00  a.m. 
through  4  p.m.  Monday  through  Friday, 
excluding  federal  holidays.  The  docket 
telephone  number  is  (202)  382-3064.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Homer,  Chemical  Engineer, 
Preparedness  Staff,  Office  of  Solid 


Waste  and  Emei;geiicy  Re^onse,  WH- 
548,  U.S.  Environmental  Protectioii 
Agency.  401  M  Street  SW..  Washnogton. 
DC  20460.  or  the  Chemical  Emergency 
Preparedness  Hotline  at  1-800/535-0202, 
in  Washington  DC  at  1-202/<79^»48l 

SUPPIEMENTMIT  MFOIMMTION: 

I.  IntrodudUMi 

Section  302  d  SARA  requires  die 
Administrator  of  EPA  to  publish  a  list  of 
extremely  hazEffdnus  substances  and 
threshold  planning  quantities  for  such 
substances.  Any  badlity  where  an 
extremely  kazardoas  substance  is 
present  in  an  amount  in  excess  of  die 
threshold  planning  quantity  is  required 
to  notify  the  State  commission  by  May 
17, 1987. 

The  list  of  extremely  hazardous 
substances  is  defined  in  section  3(^  as 
"the  list  of  substances  published  in 
November,  1985  by  the  Administrator  in 
Appendix  A  of  the  Chemical  Emergency 
Preparedness  Program  Interim 
Guidance."  This  list  was  established  by 
EPA  to  identify  chemical  substances 
which  could  cause  serious  irreversible 
health  effects  from  accidental  releases. 

Sectron  302  further  requires  EPA  to 
establish  tiireshold  planning  quantities 
for  each  of  the  402  exfremely  hazardous 
substances  through  an  interim  final 
regulation.  At  the  same  time.  EPA  must 
initiate  a  rulemaking  effort  to  finalize 
these  threshold  planniiig  quantities.  If 
EPA  does  not  publish  an  interim  final 
rule  establishing  the  threshold  planning 
quantities  by  thirty  days  after  enactment 
of  SARA,  then  thethreshoW  planning 
quantity  becomes  two  pounds  for  each 
extremely  hazardous  substance. 

Under  section  3Q2ta)(4)  the 
Administrator  may  make  revisions  to 
the  list  and  threshold  planning 
quantities.  Any  revisions  of  the  list  must 
take  into  account  specified  factors. 

II.  Cross-Reference  of  Interim  Final  Rule 

The  Interim  Fmal  Rule  establishing 
the  list  of  extremely  hazardous 
substances  and  corresponding  threshold 
planning  quantities  is  published 
elsewhere  in  today's  Federal  Register. 
Because  section  302  also  requires  EPA 
to  initiate  an  Agency  rulemaking  to 
revise  this  rule  EPA  is  also  soliciting 
comment  on  all  aspects  of  that  final  rule. 
Thus,  the  Interim  Final  Rule  is 
immediately  effective  but  the  text  also 
serves  as  the  text  for  this  proposal. 
Readers  should  refer  to  the  Interim  Final 
Rule  published  elsewhere  in  today's 
Federal  Register. 

III.  Additional  Proposals 

The  Interim  Final  Rule  which  is  the 
companion  rule  to  this  proposal, 
included  only  those  requirements  which 


are  immediately  effective  under  Title  ffl 
of  SARA.  As  indicated  above,  EPA  in 
this  proposal  soBcits  comments  on  all 
aspede  oi  that  mle  for  revision  in  a 
revised  final  rule.  This  proposed  rule, 
however,  also  includes  a  specific 
proposal  for  revisions  to  the  list  of 
extremrfy  hazardous  substances  which 
does  not  appear  in  the  Interim  Final 
Rule.  Readers  should  refer  to  the  text  of 
the  Interim  Final  Rule  published 
elsewhere  in  today's  Federal  Register 
for  a  discussion  of  the  basis  for 
identifying  the  initial  list  of  extremely 
hazardous  substances. 

Section  302  authorizes  EPA  to  revise 
the  list  of  extremely  hazardous 
substances,  both  to  add  and  delete 
substances.  Revisions  to  the  list  must 
take  into  account  the  toxicity,  reactivity, 
volatility,  (fispersabiUty.  combustibility, 
or  flammability  of  a  substance.  The 
Agency  believes  that  changes  to  the  list 
should  be  based  on  tlaee  conditions: 
corrections  to  the  toxicity  data  base, 
addition  of  new  data,  or  modifications 
to  tite  criteria.  The  RTECS  database  is 
periodically  reviewed  and  updated  as 
new  and/or  corrected  data  become 
available. 

Since  the  list  was  originally  made 
public  as  part  of  the  CEPP  Interim 
Guidance  (November  1985),  the  Agency 
discovered  that  several  chemicals  no 
longer  meet  the  original  listing  criteria 
which  corresponds  to  the  statutory 
criterion  of  toxicity.  Table  1  lists  the 
chemicals  that  are  today  proposed  for 
deletion.  Additionally,  several  other 
chemicals  were  newly  identified  as 
tentatively  meeting  the  criteria  and  are 
proposed  for  addition  to  the  list.  Table  2 
lists  tiie  chemicals  that  are  proposed 
today  for  addition  to  the  Hst  of 
extremely  hazardous  substances,  along 
with  corresponding  proposed  threshold 
planning  quantities.  Further  discussion 
of  the  criteria  for  addition  or  deletion 
and  the  reasons  for  the  decisions  made 
with  respect  to  individual  substances 
can  be  found  in  the  Interim  Final  Rule, 
published  elsewhere  in  today's  Federal 
Register  and  in  the  technical  support 
documents  listed  in  Attachment  I  of  that 
rule. 

The  Agency  recognizes  that  the 
criteria  used  to  establish  the  extremely 
hazardous  substance  list  address  only 
lethality,  and  do  not  account  for  all 
effects  that  may  be  associated  with 
acute  exposure  to  chemicals.  Criteria 
are  being  considered  for  other  health 
effects  after  acute  exposures  to  toxic 
chemicals.  In  addition,  section  302 
requires  the  Agency  to  consider  long- 
term  health  effects  resulting  from  short- 
term  exposures  to  these  chemicals.  The 
Agency  does  not  presently  have 
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sufficient  data  on  such  effects  and 
request  data  from  commenters  on 
chronic  effects  from  short-term 
exposures  and  comments  on  how  these 
effects  should  be  incorporated  into 
criteria  for  revisions  to  the  list.  Finally, 
the  Agency  has  developed  the  list  and 
proposed  revisions  to  it,  largely  based 
upon  the  toxicity  of  the  chemicals.  The 
Agency  requests  comment  on  the  extent 
and  the  manner  in  which  the  criteria  for 
adoption  or  deletion  should  be  revised 
to  include  the  other  statutory  criteria 
that  may  be  considered  for  revisions  to 
the  list.  The  Agency  also  solicits  any 
other  comments  on  the  criteria  for 
additions  to  or  deletions  from  the  list. 

rv.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Rulemaking  protocol  under  Executive 
Order  12291  requires  that  regulations  be 
classified  as  "major"  or  "non-major"  for 
purposes  of  review  by  the  Office  of 
Management  and  Budget.  According  to 
E.0. 12291,  major  rules  are  regulations 
that  are  likely  to  result  in:  (1)  An  annual 
adverse  (cost)  effect  on  the  economy  of 
$100  million,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government,  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  in 
domestic  or  export  markets. 

Because  SARA  requires  the 
Administrator  to  publish  this  proposed 
rule  within  30  days,  the  Agency  cannot 
conduct  an  economic  or  regulatory 
impact  analysis  prior  to  the  publication 
of  this  interim  final  rule.  However,  for 
informational  purposes,  the  Agency  will 
develop  economic  analyses  in 
connection  with  the  revised  final  rule. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  an  analysis  be  performed 
for  all  rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Based  on  the 
limited  time  available,  the  Agency  did 
not  conduct  a  formal  flexibility  analysis. 
However,  the  Agency  has  considered 


the  impact  on  jmall  entities  and  it  does 
not  believe  it  will  have  a  significant 
impact  on  a  substantial  number. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq. 
Submit  comments  on  these  requirements 
to  the  Office  of  Information  and 
Regulatory  Affairs;  OMB;  726  Jackson 
Place,  NW.;  Washington,  DC  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 

V.  Supporting  biformation 

A.  List  of  Subjects 

Chemicals,  hazardous  substances, 
extremely  hazardous  substances, 
intergovernmental  relations,  community 
right-to-know,  natural  resources, 
Superfund,  Superfund  Amendments  and 
Reauthorization  Act,  air  pollution 
control,  chemical  accident  prevention, 
chemical  emergency  preparedness, 
threshold  planning  quantity,  community 
emergency  response  plan,  contingency 
planning,  reporting  and  recordkeeping 
requirements. 

Dated:  November  12, 1986. 
Lee  M .  Thomas, 

Administrator. 

PART  300— [AMENDED] 

For  the  reasons  set  out  in  the 
Preamble,  Appendix  D  and  Appendix  E 
of  Part  300  in  Title  40  of  the  Code  of 
Federal  Regulations,  which  are  set  forth 
in  an  Interim  Final  Rule  published 
elsewhere  in  today's  Federal  Register, 
are  proposed  to  be  amended  as  follows: 

Table  1.— Substances  Proposed  for  Dele- 
tion From  the  List  of  Extremely  Haz- 
ardous Substances 


Table  1.— Substances  Proposed  for  Dele- 
tion From  the  List  of  Extremely  Haz- 
ardous Substances — Continued 


CASNo. 


76-01-7 

64-74-2 

84-flO-O 

87-86-5 

93-05-0 

95-63-8 

98-09-9 

106-9»-0 

107-2O-O 

108-67-8 

109-19-3 

111-34-2 

117-52-2 

117-84-0 

128-56-3 

131-11-3 

287-92-3 

633-03-4 

640-15-3 

646-06-0 

1314-32-5... 
1331-17-5... 
1335-87-1... 
1405-87-4... 
2235-25-8... 
2244-16-6... 
3048-64-4... 
7440-02-2... 
7440-46-4... 
6023-53-6... 
10025-65-7.. 
10025-97-5.. 
10049-07-7.. 
13454-96-1.. 
16919-58-7.. 
20616-12-0.. 
21564-17-0.. 


Chemtcal  name 


PentacMoroBttione. 
Dibutyl  phthBlate. 
PhylloquinoM. 
PentacMorolsrienol. 
Oiethyl-p-pt«nylenediamine. 
Pseudocumcna. 
Benzenetultonyl  chlonde. 
Butadiene. 
Chtoroaceuldehyda. 
Mesitytene. 
Butyl  isovaMrate. 
Butyl  vinyl  alhsr. 
Coumaluryl. 
Dioctyl  phthflata. 

Sodkjm  anltiraquinona-1-sultonaW. 
Dimethyl  pMhalate. 
Cyclopentane. 
C.I.  Basic  Green  1. 
Thiometon. 
Oioxolane. 
ThaNic  ondai 

Propylene  g^col.  allyl  ettier. 
HexacMorotaphthalene. 
Bacitracin. 

Ethylmercucic  phosphate. 
Carvone. 
VinlynortXjmBne. 
Nickel. 
CotaK. 

Dichlorobentalkonlum  chloride. 
Platinous  chloride. 
Iridium  tetraohtonde. 
Rhodium  tridiloride. 
Platinum  tetmcNoride. 
Ammonium  ehloroplalirata 
Osmium  tetrcxide. 

Thncyanic  acid.  2.<banzolhiazolylthio)methy< 
ester. 


Table  2.— Substances  Proposed  for  Addi- 
tion TO  THE  List  of  Extremely  Hazard- 
ous Substances    I 


CASNo. 

Chemical  name 

52-68-6  

Trichioiphon. 

53-86-1 

65-86-1  

Orotic  Acid. 

Proposed 

threshold 

CASNo. 

Chemical  name 

State 

plannng 

70-69-9 

PropiophenooB,  4'- 
amino-. 

Solid 

100 

330-55-2 

Urea,  3-<3.4- 

Solid 

2 

methoxy- 1  -ihott  lyl-  , 

900-85-6 

Stannane, 

.Solid 

500 

2587-90-6 

Phosphorothioic  acid, 
0.a<linielhy«-  . 

Liquid...... 

500 

3615-21-2 

Benzimidazol*,  4,5- 
dichloro-2- 

SoM ....... 

900 
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INFORMATION  AND  ASStSTAN^ 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public) 

ProWems  with  subscriptions 
Subscriptions  (Federal  agencies) 
Single  copies,  back  copies  of  FR 
Magnetic  tapes  of  FR,  CFR  volumes 
PuWic  laws  (Slip  laws) 

PUBUCATIONS  AND  SERVICE 
Dsity  Federal  Register 

General  information,  index,  and  flndag  aids 

Public  inspection  desk 

Corrections 

Document  drafting  information 

Legal  staff 

Machine  readable  docunents,  specifications 

Code  of  Federaf  ReguMfens 

General  information,  index,  and  fmding  aids 
Printing  schedules  and  pricing  information 

i-aws 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Doeumeots 

United  States  Gevemment  Manuai 

Ottier  Services 

Library 

Privacy  Act  Compilation 

TDD  for  the  deaf 


202-783-3238 
275-3054 
523-5240 
783-3238 
275-1184 
275-3030 


523-5227 
523-52f5 
523-5237 
523-5237 
523-4S34 
523-3408 


523-5227 
523-34f» 

523-5230 


523-5230 
523-5230 
523-5230 

523-5230 


523-5240 
523-4534 
523-522» 
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CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  eacti  monlti.  ttie  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
Ksts  parts  and  sections  affected  by  documents  pubtiehed  since 
the  revision  date  of  each  tWe. 


3cni 

Proclamations: 

5562 39849 

5563 39851 

5564 40399 

5565 „46403 

5566 40957 

5567. 40959 

5568 40961 

5569 _41298 

5570 41471 

Exaciitiva  Ordars: 
11157  (Amended  by 

EO  12573) 40954 

12170  (See  Notfce  Of 

November  10, 

1986) 41067 

12572 40401 

12573 40954 

AdMMstratlva  Orders: 
Notices: 

November  10, 

1986 41067 

Presidential  Detetniinations: 
Na  87-2  of 


No.  87-3 
Octobe 

of 
f  27,  1 

986 

.40301 

5CFR 

C31XIV.- 
532„... 

.40121 
-39BS3 

874.... 

..40975 

Pwpesad 

335 

M^ 

40436 

7  CFR 

29 

.40405 

68. 

40121 

210. 

.41295 

421 

.40963 

905 

.40781 

906 

AiORa 

907 

910 

944 

40778,41295 

.39853,40778,41296 

.4106S 

966 

41071 

989 

.40122 

1097 

40782 

1280_ 

.40408 

1900- 

.40783 

1941 

.40783 

1943 

.40783 

1945 

.40783 

1955 

-40783 

1962 

40783 

1965 

1980. 

.40783 
.40783 

Propoaad  Rulaa: 

57„_ 

.40174 

68. 

.40174 

42f..„ 40438 

1011 40030 

1064. 40176 

1 102 401 76 

1106. 40176 

1108.. _ 40176 

1126. 40176 

1 137_ 39863 

1138^ 40178 

3402_ 41466 


8  CFR 

103 

316a-.. 


39993 

40123 


103 - - 40207 

214- 40207 

OCFR 

91— 41075 

92 40124 

Propoaad  Rules: 

51.- 41106 

92.- 41109 

115..- 40034 

1ia 40034 

10  CFR 

50 40303,41353 

51 40303 

Propoaad  Rules: 

Sa 40334,  40335 

70 40208 

73 40438 

74 40208 

430 40441 

961 40684 

11  CFR 

Propoaad  Rules: 

IOOl.- 41110 

106..- 41110 

9001- 41110 

9002 _ 41110 

9003 41110 

9004 41110 

9005 41110 

9006^ _ 41 1 10 

9007 „ 41110 

9031 41110 

9032. 41 1 10 

9033 41110 

9034 41 1 10 

9035. 41 110 

9036. 41110 

9037- 41110 

9038 41 110 

9039 41110 


12  CFR 

225- 

543 


.39994,30963 
40127 


11 
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546 40127 

552 40127 

562 40127 

563 40127 

563b 40127 

574 40127 


13CFR 

107 


.441 


14CFR 

1 40692 

39 40001-40003,  40312. 

40408, 40409, 40969. 
41076-41079,41473 

43 40692 

45 40692 

61 40692 

71 39855,  40156,  40410. 

40970 

91 40692 

97 40971 

133 40692 

135 40692 

204 40410 

291 40410 

Proposed  Rutes: 

39 39864.  39865,  40032- 

40035,40209,40210, 
40442,40811,40985, 
4^110.41112,41113 

71 39866.  39867.  40036. 

40812 

73 41114.41116 

150 40037 

159 41290 

15CFR 

372 40156 

373 40156 

374 40156 

377 40156 

379 40156 

390 40156 

399 40159 

806 41476 

Proposed  Rules: 

303 40813 

16CFR 

13 40788 

307 40005 

Proposed  Rules: 

13 40039.  40336,  40443 

17CFR 

200 40789 

202 40791 

211 41079 

240 40792.41296 

Proposed  Rules: 

1 41117 

3 40814 

33 41117 

201 39868 

229 39868 

230 39868 

18CFR 

154 41080 

270 40972 

271 40973 

Proposed  Rules: 

1307 40338 

19CFR 

103 40338.40792 


16C 


21CFR 

73 40160 

81 39856 

131 40313 

172 40160 

520 41081 

522 41476 

814 40414 

868 40378 

874 40378 

Proposed  Rules: 

150 40817 

874 40394,  40386 

878 40396 

886 40396 

22CFR 

526 40160 

527 40160 

23CFR 

625 40817 

637 4041 5 

26CFR 

31 40167 

602 40167 

Proposed  Rules: 

1 40211 

7 40211 

20 40211 

25 40211 

31 40232 

53 40211 

56 40211 

27CFR 

19 40023 

Proposed  Rules: 

4 41355 

5 41355 

7 41355 

29CFR 

2509 41282 

2510 41262 

2520 41285 

2550 41282 

2619 41298 

2676 41299 

1910 414 


f 


30CFR 

705 40026 

918 40793 

948 40795 

Proposed  Rules: 

15 41046 

250 40819 

256 40819 


i 


31CFR 

316 399' 

332 39990 

342 39990 

351 39990 

352 39990 

Proposed  Rules: 

10 40340 

32CFR 

291b 41300 

706 41477,  41478 

2003 40680 

Proposed  Rules: 

166 40820 


231a 40828 

855 41121 

33CFR 

110 39857 

117 39857,  40315,  41478 

165 41479 

320 41206 

321 41206 

322 41206 

323 41206 

324 41206 

325 41206 

326 41206 

327 41206 

328 41206 

329 41206 

330 41206 

Proposed  Rules: 

100 40341 

117 40342 

151 40950 

158 40950 

34CFR 

222 41 562 

682 40886 

683 40886 

35CFR 

251 40418 

253 40418 

36CFR 

7 40418 

223 40315 

251 41081 

39CFR 

111 41300 

221 40796 

222 40796 

223 40796 

244 40796 

776 40170 

40CFR 

51 40656 

52 40316.  40317.  40419. 

40656, 40798, 40799. 
40975 

62 40799,  40802 

81 40803 

260 39859,  40572 

261 39859,  40572,  41082. 

4110.41306.41323. 
41480-41501 

262 39859.  40572 

264 39859.  40572 

265 39859.  40572 

268 39859.  40572 

270 39859.  40572 

271 39859.  40572 

300 41570 

413 40420 

433 40420 

712 41328 

716 41328 

790 41331 

795 40318 

799 40318.41331 

Proposed  Rules: 

52 40446.  40447.  40828 

60 40043.  40448 

81 40043.  41355 

86 40986 


180 „ 40987.40988 

260 40726 

261 39968.40343 

264 40726 

270 40726 

300 41592 


41CFR 

101-40... 


.40805 


42CFR 

405 41332 

406 41332 

408 _ „ 41332 

409 - 41332 

410 _ 41332 

421 41332 

431 _ 41332 

433 _ 41332 

435 _ 41332 

489 _ 41332 

Proposed  Rules: 

36 40108 

43CFR 

2910....- 40807 

PuMc  Land  Orders: 

6628...._ 40421 

6629....- 41104 

Proposed  Rules: 

11 41131 

426 - 40742,  40774 

44CFR 

64 39859.  41505 

65 40330 

Proposed  Rules: 

205 41132 

45  CFRj 

5b 41352 

96 40026 

1612 40422 

46CFR 

252 „ 40422 

Proposed  Rules: 

98 40951 

151 40951 

153 40951 

1 72 40951 

580 - 41 132 

47CFR 

0 41105 

73 -.40170.  40433.  40434, 

40976.40977 

97 39859 

Proposed  Rules: 

25 - 40467 

67 40232 

69 40990 

73 40467.  40468.  41357- 

41360 

74 40990 

78 40990 

48  CFRj 

502 - 39861 

505 41506 

509 - .....39861 

513 41506 

516 39862 

519 41506 

552 41506 
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111 


702 

41106 

2413 

40331 

2433 

40331 

2901 

40372 

2902 

40372 

2903 

40372 

2905 

40372 

2906 

40372 

2909 

40372 

2913 

40372 

2914 

40372 

2915 

40372 

2916 

40372 

2917 

40372 

2919 

40372 

2933 

40372 

2943 

40372 

2949 

40372 

5350 

40977 

Proposed  RutM: 

1 

39964 

22 

39964 

52 

39964 

53 

39964 

PHS  352 

40108 

49CFR 

571 

40979 

1135 

40171 

1312 

40171 

Proposed  Rules: 

Ch.  V 

39877 

533 

40344 

50CFR 

20 

1 

41508 

36 

41508 

216 

40171 

371 

41509 

611 

40810 

652 

40173 

671 

40027 

675 

40810 

Proposed  Rules: 

17 

644 

..40044-40051 
40233 

650 

4fURfl 

LIST  OF  PUBLIC  LAWS 

Last  List  November  14,  1966 

This  is  a  continuing  Kst  of 
public  bills  from  the  current 
session  of  Congress  wtitch 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(refen-ed  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

KR.  2663/Pub.  L  99-«38 

To  amend  title  5,  United 
States  Code,  to  credit  time 
spent  in  the  Cadet  Nurse 
Corps  during  World  War  II  as 
creditable  service  for  civil 
service  retirement;  and  to 
provide  civil  service  retirement 
credit  for  certain  employees 


and  former  employees  of 
nonappropriated  fund 
Instrumentalities  under  the 
jurisdiction  of  the  Armed 
Forces.  (Nov.  10,  1986;  2 
pages)    Price:  $1.00 

H.R.  3737/Pub.  L.  99-639 

Immigration  Marriage  Fraud 
Amendments  of  1986.  (Nov. 
10,  1986;  8  pages)    Price: 
$1.00 

H.R.  4208/Pub.  L.  99-640 

Coast  Guard  Authorization  Act 
of  1986.  (Nov.  10,  1986;  11 
pages)    Price:  $1.00 

HJ).  4613/Pub.  L  99-641 

Futures  Trading  Act  of  1986. 
(Nov.  10,  1986;  17  pages) 
Price:  $1.00 

H.R.  5180/Pub.  L.  99-642 

To  designate  the  Federal 
Building  at  1 1 1  W.  Huron 
Street,  Buffalo,  New  Yori<.  as 
the  "Thaddeus  J.  DulskI 
Federal  Building."  (Nov.  10, 
1986;  1  page)    Price:  $1.00 

H.R.  5595/Pub.  L  99-643 

Employment  Opportunities  for 
Disabled  Americans  Act.  (Nov. 
10,  1986;  7  pages)    Price: 
$1.00 

S.  485/Pub.  L  99-644 

To  amend  the  Alaska  National 
Interest  Lands  Conservation 
Act  of  1980  to  clarify  the 
treatment  of  submerged  lands 
and  ownership  by  the  Alaskan 
Native  Corporation.  (Nov.  10, 
1986;  1  page)    Price:  $1.00 

S.  740/Pub.  L  99-645 

Emergency  Wetlands 
Resources  Act  of  1986.  (Nov. 
10,  1986;  10  pages)    Price: 
$1.00 

S.  1236/Pub.  L.  99-646 

Criminal  Law  and  Procedure 
Technical  Amendments  Act  of 
1986.  (Nov.  10,  1986;  33 
pages)    Price:  $1.25 

S.  1374/Pub.  L.  99-647 

To  estabnsh  the  Blackstone 
River  Valley  National  Heritage 
Corridor  in  Massachusetts  and 
Rhode  Island.  (Nov.  10,  1986; 
7  pages)    Price:  $1.00 

S.  2000/Piib.  L  99-648 

To  clarify  the  exemptive 
authority  of  the  Securities  and 
Excfiange  Commission.  (Nov. 
10,  1986;  1  page)    Price: 
$1.00 

S.  2648/Pub.  L.  99-649 

Injury  Prevention  Act  of  1986. 
(Nov.  10,  1986;  2  pages) 
Price:  $1.00 


I 


I 


IV 
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CFR  CHECKUST  j 

This  checklist  prepared  by  the  Office  of  the  Federal  Register,  Is 
published  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  prices  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 
week  and  whkrfi  is  now  available  for  sale  at  the  Government  Printina 
Offk».  ** 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daHy  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  Issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscriptnn  to  all  revised  volumes  Is  $595.00 

domestk:,  $148.75  additk)nal  for  foreign  mailing. 

Oder  from  Superintendent  of  Documents,  Government  Printing  Office 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

"™'*  Prtee  Revision  Date 

1, 2  (2  Reserved)  js.sq  Jon.  1,  1986 

3  (1985  Compjkrtion  and  Ports  100  and  101)  14.00  'Jon.  1,1986 

*  11.00  Jan.  1,  1986 
5  Parts: 

'-"" 18.00  Jon.  1,  1986 

1200-End,  6  (6  Reserved) 6.50  Jan.  1,  1986 

7  Parts: 

^l; 24.00  Jan.  1,  1986 

fr*' 16.00  Jon.  1,  1986 

11  Z;^ 18.00  Jan.  1,  1986 

:f:^- 14.00  Jon.  1.  1986 

i}rt^ 2'00  Jon.  1,  1986 

???il? 11.00  Jan.  1.  1986 

i??i?? 19.00  Jan.  1,  1986 

!??i?? 17.00  Jon.  1,  1986 

?r?r??-- 20.00  Jon.  1,  1986 

SS:  ??o ^2.00  Jon.  1.  1986 

?$?:    " ^ 9.50  Jon.  1.  1986 

1??-  '?? 8.50  Jon.  1.  1986 

\^\*^ 13.00  Jon.  1.  1986 

JSS:  S? 700  Jon.  1.  1986 

''*^-*^ 23.00  Jon.  1,  1986 

"  7.00  Jon.  1,  1986 

9  Parts: 

J^ 1*00  Jon.  1,  1986 

^"■*" 14.00  Jon.  1,  1986 

10  Parts: 

S^^ 2200  Jon.  1.  1986 

SrJ^ 1<00  Jon.  1.  198* 

^^°"™' 23.00  Jon.  1,  1986 

7.00  Jon.  1,  1986 

12  Parts: 

J^J!!^ 8.50  Jon.  1,  1984 

ISJjj; 22.00  Jon.  1.  1986 

fjrjj 13.00  Jan.  1,  1986 

^OO-*" 26.00  Jan.  1,  1986 

"  19.00  Jon.  1,  1984 

14  Parts: 

Ii?3« 20.00  Jon.  1,  1986 

^]h 1900  Jon.  1.  1984 

tS^ '*00  Jon.  1.  1984 

'™0-tnd 8.00  Jon.  1,  1984 

15  Parts: 

S^ii 700  Jon.  1,  I9e« 

r?rr; 20.00      jon.  1,  i984 

*''*"™ 15.00  Jon.  1,  1984 


Title  prtee 

16  Parts: 

0-149 9  00 

150-999 ,0.00 

lOOO-tnd 18.00 

17  Parts: 

1-239 26.00 

240-tnd 19.00 

18  Parts: 

1-149 15.00 

150-399 25  00 

400-£Bd 6.50 

^9  29.00 

20  Parts: 

1-399 10.00 

400-499 22.00 

500-{nd 23.00 

21  Parts: 

1-99 12.00 

100-169 14  00 

170-199 16.00 

200-299 6  00 

30O-499 25  00 

500-599 21  00 

600-799 750 

800-1299 ;.;.;;;;;;  laioo 

1300-End 6.50 

22  28.00 

23  17.00 

24  Parts: 

0-199 15.00 

200-499 24  00 

500-699 8  50 

700-1699 17.00 

1700-€nd 12*00 

25  24.00 

26  Parts: 

§§  1.0-1.169 29  00 

§5  1.170-1.300 16  00 

§§  1.301-1.400 13  00 

§§  1.401-1.500 20  00 

§§  1.501-1.640 15  00 

§§  1.641-1.850 16  00 

§S  1.851-1.1200 29  00 

§§  1.1201-6id 29  00 

2-29 19.00 

30-39 ,3.00 

40-299 25.00 

300-499 ,4  00 

500-599 8  00 

60O-6id 4.75 

27  Parts: 

1-199 20.00 

200-6)d 14.00 

28  21.00 

29  Parts: 

0-99 ,6.00 

100-499 7.00 

500-899 24  00 

900-1899 "Z 900 

1900-1910 "■  27  00 

1911-1919 5^50 

1920-&id '"''.  2o!oO 

30Parts: 

0-199 ,6.00 

200-699 8  50 

7oo-&id .■.■"".■;.■;  i7;oo 

31  Parts: 

0-199 ,1.00 

200-End 16.00 


Revielon  Date 

Jon.  1.  1986 
Jon.  1,  1986 
Jon.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

>  Apr.  1,  1980 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
July  1,  1986 

July  1,  1986 
July  1,  1986 
July  1,  1986 
July  1,  1986 
July  1.  1986 
*July  1,  1984 
July  1,  1985 

>  July  1,  1985 
July  1,  1986 
July  1.  1986 

July  1,  1986 
July  1,  1986 
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32  Parts: 

1-39.  Vol.  I ,5.00 

1-39,  Vol.  H 19  00 

1-39,  Vol.  W 1800 

1-lW ,7.00 

190-399 23.00 

400-629 21  00 

630-699 ."  ,300 

700-799 ,5.00 

SOO-fod ,6.00 

33PartK 

1-199 27.00 

200-6x1 ,8.00 

34  Parts: 

1-299 20.00 

300-399 ,,.00 

400-End 2S.00 

35  950 

36  Parts: 

1-199 ,2.00 

200-£nd 19.00 

37  12.00 

38  Parts: 

0-17 21.00 

18-End ,5.00 

39  12.00 

40  Parts: 

1-51 21.00 

52 27.00 

*53-60 23.00 

61-80 10.00 

81-99 25.00 

100-149 23  00 

150-189 2100 

*190-399 27  00 

400-424 22  00 

425-699 24.00 

70O-6k1 24.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-11  to  Appandlx,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13  00 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ill,  Ports  20-52 13  OO 

19-100 13.00 

1-100 9.50 

101 23.00 

102-200 12  00 

201-€nd 7.50 

42  Parts: 

'-*0 12.00 

61-399 7.00 

400-429 16.00 

430-6hJ 11.00 

43  Parts: 

1-999 10.00 

1000-3999 18.00 


RevWonOate 

*Wy  1, 

1984 

*Jolyl, 

1984 

♦iulyi. 

1984 

July  1, 

1986 

July  1, 

1986 

Julyl. 

1986 

July  1, 

1986 

July  1, 

1986 

Julyl, 

1986 

July  1, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Juiyi. 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl. 

1986 

Julyl, 

1986 

»  Julyl, 

1984 

"Julyl, 

1984 

"Julyl, 

1984 

■Julyl, 

1984 

'Julyl, 

1984 

"Julyl, 

1984 

"Julyl, 

1984 

"Julyl, 

1984 

"Julyl, 

1984 

"Julyl, 

1984 

"Julyl, 

1984 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl. 

1986 

Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

1985 

Oct.  1, 

1985 

Tltto 

4000-&id 8.50 

**  13.00 

45  Parts: 

1-199 10.00 

20(M99 7  00 

500-1 199 13  00 

1200-Eiid 9.00 

46  Parts: 

l-«0 10.00 

<l-69 10.00 

70-89 5.50 

90-139 9  00 

140-155 8  50 

156-165 10  00 

166-199 9  00 

20(M99 15.00 

500-End 7.50 

47  Parts: 

0-19 13.00 

20-69 „ 21.00 

70-79 13.00 

80-End 18.00 

48  Chapters: 

1  (Ports  1-51) 16.00 

1  (Ports  52-99) 12.00 

2 15.00 

3-6 13.00 

7-14 17.00 

15-«nd 17.00 

49  Parts: 

1-99 7.00 

100-177 19  00 

178-199 15.00 

200-399 13  00 

400-999 16.00 

1000-1 199 13  00 

1200-1299 13  00 

1300-End 2.25 

50  Parts: 

1-199 11.00 

200-End 19.00 

CTR  Index  ond  Findmgs  Aids 21.00 

Complele  1986  OR  set 595.00 

Micronciie  ChK  EdHion; 

Complete  set  (one-time  moaing) 155.00 

Complete  set  (one-time  moKng) 125.00 

Complete  set  (one-time  moXng) 1 15.00 

Subscription  (moied  as  issued) 185.00 

■ndhndud  copies 3.75 


RevWonDate 
Oct.  1,  1985 


Oct.  1 


Od.  1 
Oct.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Nov.  1 
Nov.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 

Jon.  1 


1985 

1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 

1985 
1985 

1986 

1986 


1983 
1984 
1985 
1986 
1986 


■  No  amwAmnts  to  thb  voIuim  were  promulgaMd  during  Itie  period  Apr.  1.  :980  to  Mirch 
31,  1986.  TheOKvolaneitsuwlaialApr.  1,  1980,  liieuU  be  retained. 

'NoomendmentsMltis  vahmie  were  promutgoled  during  Hie  period  July  1,  1984  to  June 
30.  1986.  The  CHt  volume  issued  a  of  July  1,1984.  should  be  reMMd. 

'No  omenAwents  (o  iWs  volume  were  promutgotad  during  the  period  July  1.  1985  to  June 
30.  1986.  The  CHtvolurae  issued  (B  of  July  1.  1985  sheuU  be  reMned. 

*  The  July  1,  198S  edWon  91  32  CK  Ports  1-189  cantaiRS  a  note  only  for  Pols  1-39 
indusive.  For  the  full  text  of  the  Defense  Acquisition  RegutaHens  in  Pan  1-39,  eonsuh  the 
three  CFR  vokmes  issued  os  of  July  1.  1984,  containing  those  ports. 

'TheJi^  1.  1985  edhion  of  41  CR  Onptars  1-100  contains  o  noM  only  for  Oxtilers  1  to 
49  indusive.  For  the  fo*  taxt  of  procurement  regutotions  in  Onpten  1  to  49.  consult  the  eleven 
CFD  volumes  issued  as  of  July  I.  1984  containing  those  chapters. 

'Because  Title  3  is  on  onnuol  compaotioii,  this  volume  and  a*  previous  volumes  siviuld  be 
retained  ai  o  pennonent  reference  source. 


VOL 


UM 


Quantity         Volume 


Just  Released 


Code  of 
Federal 

Regulations 

Revised  as  of  July  1,  1986 


Title  29— Labor 
(Part  1920-End)  (Stock  No.  822-007-00096-1) 


Price 

$29.00 
Total  Order 


A  cumutatiwe  checklist  of  CFR  issuancss  appears  every  Morxtey  in  the  Federal  Register  m  the  Reader  Aids 
section  In  addition,  a  checklist  ol  current  CFR  vohimes,  comprising  a  complete  CFR  set.  appears  each  month 
m  the  LSA  (Ust  o<  CFR  Sections  Affected). 


Amount 

$ 

$ 


Ptease  do  not  detach 


Order  Form 


Mail  to:  Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


.  Make  check  or  nnoney  order  payable 


Endosed  find  $ , „ 

to  SupanntenderM  o(  Documents.  (Please  do  not  send  cash  or 
stamps).  Inchjde  an  additional  25%  lor  foreign  mailing. 

Ctwg*  to  my  D^KMl  Aeoou«  Na. 

I  I  I  1  I  I  I  i-n 

Order  No._ 


VISA* 


Ok«  Card  Oidars  Only 
Total  charges  $ 


I 


Fill  in  the  tx)xes  below. 


m 


Credit 
Card  No. 


Expiration  Date  , — ■ — , — , — , 
Month/Year         I     I     I     I     I 


sScted'above*  ^  *^****  **  F«<l«rrt  Regulations  publications  I  have 


Name— First.  Last 

ULi  1 ,  1       1       1    1    1    i    1    1    1    1    1    1    1    M    1    1    1    1    1    1    1    M 
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Presidential  Documents 


Proclamatioii  5571  of  November  14,  1986 
National  Philanthropy  Day,  1986 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  literal  meaning  of  "philanthropy"  is  "affection  for  mankind."  Throughout 
our  history,  we  Americans  have  displayed  this  trait  through  our  generous 
charitable  giving  and  our  spirit  of  neighbor  helping  neighbor.  We  help  each 
other,  and  we  reach  out  to  help  people  all  over  the  worid.  Our  tradition  of 
voluntarism  embodies  a  great  deal  of  caring,  initiative,  and  ingenuity  in 
solving  problems  and  improving  our  communities.  It  is  one  of  our  great 
strengths  as  a  people. 

The  record  of  our  private  sector  giving  is  clear.  Our  country  has  more  than 
800,000  nonprofit  philanthropic  organizations.  They  employ  more  than  10 
million  people,  of  whom  4.5  million  are  volunteers.  In  1985  alone,  individual 
Americans,  corporations,  and  foundations  contributed  almost  $80  billion  for 
the  charitable  work  of  these  organizations,  an  increase  of  nearly  9  percent 
over  the  previous  year's  generous  total.  These  efforts  are  augmented  by  the 
volunteer  work  of  nearly  half  of  all  teenage  and  adult  Americans;  in  1985,  89 
miUion  of  us  each  volunteered  an  average  of  3.5  hours  every  week  to  help 
worthy  causes. 

We  can  be  very  grateful  to  the  philanthropic  individuals  and  organizations 
who  have  contributed  so  much  to  our  social  welfare,  our  cultural  Ufe,  and  the 
improvement  of  our  communities.  We  can  be  grateful  as  well  for  our  American 
spirit  of  giving  from  the  heart.  And  one  of  the  best  ways  to  express  our 
gratitude,  of  course,  is  to  follow  the  good  and  great  example  of  those  who  see 
needs  and  meet  them  with  "affection  for  mankind." 

The  Congress,  by  Senate  Joint  Resolution  207,  has  designated  November  15, 
1986,  as  "National  Philanthropy  Day"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  15,  1986,  as  National  Philanthropy 
Day.  I  call  on  the  American  people  and  organizations  of  every  kind  to  observe 
this  day  with  appropriate  ceremonies  and  activities  to  recognize  the  enormous 
achievements  of  all  who  have  given  of  themselves  for  others,  and  to  rededi- 
cate  ourselves  to  the  great  tasks  ahead. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1924  and  1944 

Section  502  and  515  Rural  Housing 
i-oan  Policies,  Procedures  and 
Authorizations  for  Purdiase  of 
Manufactured  Homes  and  Sites 

agency:  Farmers  Home  Administration, 
USDA. 


action:  Final  rule. 


summary:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
regulations  regarding  Section  502  Rural 
Housing  and  515  Rural  Rental  Housing 
Loan  Policies,  Procedures  and 
Authorizations.  This  final  rule 
implements  the  authority  to  make  loans 
for  the  purchase  of  manufactured  homes 
and  sites  under  Section  502  and  Section 
515  Rural  Housing  Programs.  This  action 
is  taken  to  incorporate  changes  required 
by  the  Housing  and  Urban  Rural 
Recovery  Act  of  1983,  Pub.  L  98-181. 
The  intended  effect  of  this  action  is  to 
provide  safe,  sanitary  and  decent 
housing  for  eligible  families  in  rural 
areas. 

EFFECTIVE  DATE:  December  18, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Raymond  R.  McCracken,  Senior  Loan 
Officer,  Single  Family  Housing 
Processing  Division,  Farmers  Home 
Administration,  USDA,  Room  5346. 
South  Agriculture  Building,  Washington. 
DC  20250,  telephone  202-382-1486.  or 
Karen  King,  Senior  Loan  Officer.  Multi- 
family  Housing  Processing  Division. 
Farmers  Home  Administration,  Room 
5331,  telephone  202-382-1620. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  "nonmajor."  It  will  not  result 


in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  si^ificant  adverse  effects  on 
competition,  employment,  investment, 
prochictivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  action  requires  no  increase  in 
costs  to  the  GovemmenL  There  is  no 
impact  on  proposed  budget  levels  and 
funding  aUocations  will  not  be  affected 
because  of  this  action.  There  will  be  a 
modest  increase  in  the  reporting 
requirements  required  of  the  public  in 
order  to  determine  eligibility  of  those 
receiving  the  benefits.  We  have 
determined  that  the  increase  in  reporting 
requirements  is  not  a  significant  impact 
and  that  this  regulation  maximizes  net 
benefit  to  society  at  the  lowest  net  cost. 

Background 

The  proposed  rules  published  at  51 FR 
2507  and  2516  on  January  17, 1986, 
invited  persons  to  submit  written 
comments  for  the  Agency  to  consider 
with  regard  to  development  of  the  final 
rule.  The  following  comments  were 
received  for  consideration  in 
development  of  the  final  rule  that 
amends  Subpart  A  of  Part  1924  and 
Subparts  A  and  E  of  Part  1944  of 
Chapter  XVm,  Tide  7,  Code  of  Federal 
Regulations. 

Discussion  of  Comments  Received 
Pertaining  to  Proposed  Exhibit}  to 
Subpart  A  of  Part  1924 

Issue:  Definition  of  terms  used. 

Comment  Several  commenters 
expressed  concern  that  definitions  and 
phrases  used  in  Exhibit  J  to  Subject  A  of 
Part  1924  were  ambiguous. 

Agency  position:  The  Agency  has 
considered  these  comments  and 
clarified  the  following  definitions: 
Accessory  Building  or  Structure: 
Manufactured  Home  Community; 
Manufactured  Home  Rental  Project  and; 
Permanent  Perimeter  Enclosure. 

Issue:  lOQ-year  return  frequency  flood 
elevation. 

Comment:  One  commenter  suggested 
that  the  Agency  delete  the  language 
'The  National  Flood  Insurance  Program 
damage  projections  indicate  that 
mobile/manufactured  housing  is  more 
susceptible  to  flood  damage  than  site- 
built  housing  because  of  the  materials 


used."  Another  commenter  questioned 
the  validity  of  the  data  used  in  the 
study.  The  final  commenter  suggested 
that  it  is  unnecessary  for  the  finish 
grade  to  be  above  100-year  flood 
elevation  in  order  to  protect  the  home. 

Agency  position:  The  Agency  has 
considered  this  comment  and  believes 
that  a  comprehensive  current  study  of 
comparative  damageability  of 
manufactured  homes  would  reveal 
essentially  the  same  findings  as  the 
earlier  FEMA  study.  The  Agency  is  in  no 
position  to  conduct  such  a  study.  We 
would  be  glad  to  examine  and  consider 
amending  our  Final  Rule  if  industry 
information  or  research  findings 
conclusively  demonstrate  that 
comparative  damageability  of 
manufactured  homes  and  site-built 
homes  are  similar. 

Issue:  Require  house-type  roofing  and 
siding. 

Comment  One  commenter 
recommended  that  the  Agency  require  a 
house-type  exterior  (roof  and  siding]  on 
all  structures  financed. 

Agency  position:  The  Agency  has 
considered  this  recommendation,  but 
has  rejected  iL  The  Agency  doe  not  have 
the  authority  to  require  or  approve  the 
use  of  any  materials  or  construction  for 
the  manufactured  housing  unit.  The 
Agency  beUeves  this  should  be 
addressed  by  local  jurisdictions  who 
may  adopt  specialty  requirements  as 
part  of  their  local  building  or  zoning 
codes. 

Issue:  Compliance  with  local 
regulations. 

Comment  One  commenter  suggested 
that  the  wording  in  section  IV,  of  Part  A, 
Introduction,  be  modified  by  adding 
"except  in  the  case  of  home  construction 
in  which  the  Federcd  preemption  of  CFR 
3280  applies." 

Agency  position:  The  Agency  finds 
merit  in  this  comment.  As  a  result,  Part 
A,  Section  IV,  Compliance  with  Local 
Regulations,  has  been  clarified  and 
modified  to  reflect  only  site 
development  installation  and  set-up. 
Issue:  Essential  services. 
Comment  One  commenter  suggested 
that  in  his  State  the  requirement  that 
essential  services  be  situated  nearby 
manufactured  housing  parks  would 
likely  add  substantially  to  the  land  cost 
of  the  developers  and  threaten  the 
economic  viability  of  any  park  that 
attempted  to  maintain  rents  within 
reach  of  lower  income  families. 

Agency  position:  The  Agency  has 
considered  this  comment  and  rejected  it. 
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The  Agency  considers  manufactured 
housing  as  another  form  of  housing  that 
is  subject  to  the  same  requirements  as 
other  515  rural  rental  housing 
developments.  We  have  not  developed 
special  regulations  for  manufactured 
housing.  We  are  treating  manufactured 
housing  like  any  other  form  of  housing 
subject  to  the  same  515  and  502  housing 
program  requirements  as  conventionally 
built  housing  except  those  requirements 
mandated  by  law. 

Issue:  General  site  requirements. 

Comment:  One  commenter  felt  that 
several  of  the  siting  requirements  were 
inconsistent  with  typical  mobile  home 
sites,  especially  in  the  West.  A  few 
commenters  suggested  that  the  Agency 
change  the  wording  of  the  proposed  rule 
to  permit  the  referencing  of  ANSI, 
A225.1  for  installation  requirements  for 
manufactured  homes. 

Agency  position:  The  Agency  has 
concluded  that  the  site  requirements  as 
presented  are  consistent  with  provisions 
of  the  Housing  and  Urban  Rural 
Recovery  Act  of  1983,  Pub.  L.  98-181. 
which  requires  the  manufactured  home 
or  the  manufactured  home  and  lot.  meet 
the  installation,  structural  and  site 
requirements  which  would  apply  under 
Title  U  of  the  National  Housing  Act. 

Issue:  Access  to  and  ventilation  of 
basementless  crawl  space. 

Comment:  One  commenter  suggested 
that  reference  be  made  to  those  sections 
of  the  MPS  which  address  access  to  and 
ventilation  of  basementless  crawl  space. 

Agency  position:  The  Agency  has 
considered  this  comment,  but  has 
rejected  it  as  unnecessary.  The  Agency 
is  relying  on  the  definition  of  the 
permanent  perimeter  enclosure  to 
provide  the  proper  ventilation  and 
access  to  the  crawl  space  beneath  the 
manufactured  home.  The  Agency  has 
modified  the  definition  to  reflect  this. 

Issue:  Insufficient  bracing 
requirements. 

Comment:  One  commenter  suggested 
that  the  present  way  of  bracing  mobile 
homes  will  not  provide  protection 
against  racking  and  potential  damage 
during  transportation. 

Agency  position:  Based  on  a  study 
contracted  by  HUD  which  concluded 
that  the  highway  shock  and  vibration 
adversely  affects  long-term  structural 
durability  and  shortens  the  useful 
economic  life  of  manufactured  housing, 
the  Agency  has  determined  that  the 
requirement  to  properly  cross-brace  and 
stiffen  the  manufactured  home  during 
transportation  is  necessary  to  FmHA 
financing.  The  transportation  period  is 
considered  to  begin  when  the 
manufactured  home  leaves  the 
manufacturer  and  to  continue  until  the 


manufactured  home  is  placed  upon  its 
permanent  foundation. 

Issue:  Co-mingling  of  manufactured 
homes  with  single  family  detached 
homes. 

Comment:  One  commenter  suggested 
that  if  mobile  homes  were  co-mingled 
with  conventional  single  family  homes 
they  would  depreciate  the  value  of  the 
conventional  built  homes. 

Agency  position:  The  Agency  has 
determined  that  manufactured  housing 
is  one  solution  to  housing  affordability. 
In  addition  the  Agency  has  not  found 
data  that  shows  manufactured  housing 
will  reduce  the  value  of  adjacent 
conventionally  built  housing.  Any 
potential  negative  effects  can  be 
avoided  by  proper  site  planning  and 
buffering  between  housing  of  widely 
different  values. 

Two  studies  (Foremost  Insurance 
Company  1981  and  Boeing  Aerospace 
Company,  Variables  Affecting  the 
Economic  and  Useful  Life  of  Mobile 
Homes,  1980)  found  that  manufactured 
homes  (built  sinoe  the  mid  1970'8) 
appreciated  at  a  minimum  of  5% 
annually  across  flie  country.  The  data 
did  not  include  the  value  of  land  or 
attachments  which  would  further  add  to 
increases.  The  factors  affecting  value 
and  appreciation  are  the  same  as  those 
for  conventional  housing:  (1)  Location, 
(2)  upkeep,  (3)  original  home  quality, 
and  (4)  housing  supply  and  demand 
forces. 

Issue:  50-foot  right-of-way  for  local 
streets  as  stated  in  FmHA  Instruction 
424.5.  Exhibit  B,  204.5. 

Comment:  Two  commenters  stated 
that  the  street  requirements  are  both 
exclusionary  and  contrary  to  law.  It  was 
recommended  that  the  width  limit  be 
lowered  to  35  feet  for  the  right-of-way. 
The  50-foot  right-of-way  is  appropriate 
for  a  typical  single-family  subdivision, 
but  not  a  reasonable  mobile  home  siting 
requirement  given  existing  local 
standards. 

Agency  position:  The  Agency  has 
determined  that  the  right-of-way 
requirements  contained  in  FmHA 
Instruction  424.5.  Exhibit  B,  204.5  are 
sufficient  for  manufactured  housing  site 
development  to  accommodate  planned 
street,  and  where  appropriate,  walks, 
planting  strips,  utilities  and  drainage  on 
individual  sites  and  in  515  rental 
developments  and  subdivisions.  The 
Agency  has  also  determined  that  these 
requirements  allow  for  streets  to  be 
dedicated  to  and  accepted  by  the  public 
body. 

When  the  Agency  develops 
regulations  for  manufactured  housing 
rental  parAs,  conaideration  will  be  given 
to  the  adoption  of  ANSI  A225.1, 
Standards  for  Manufactured  Home 


Installations  (Manufactured  Home-Site, 
Communities  and  Set-ups). 

Issue:  Permanent  foundation. 

Comment:  One  commenter  contended 
that  the  use  of  permanent  foundations 
with  manufactured  homes  presented 
two  serious  problems.  The  first  is  cost 
and  the  other  drawback  is  the  danger 
presented  by  earthquakes. 

Agency  position:  The  Agency  has 
concluded  that  the  permanent 
foundation  requirements  are  consistent 
with  provisions  of  the  Housing  and 
Urban  Rural  Recovery  Act  of  1983.  Pub. 
L.  98-181.  which  requires  the 
manufactured  home  or  the  manufactured 
home  and  lot  to  meet  the  installation, 
structural  and  site  requirements  which 
would  apply  under  Title  11  of  the 
National  Housing  Act.  The  Agency  is 
relying  on  the  Minimum  Property 
Standards  and  the  acceptable  model 
codes  for  health  and  safety 
requirements,  including  earthquake 
design  requirements.  Therefore,  the 
Agency  finds  no  compelling  reason  for 
departing  from  the  present  requirements. 

Issue:  Distance  separation  between 
units. 

Comment  In  order  to  provide  for  fire 
safety  between  adjacent  residential 
units,  some  commenters  suggested 
minimum  references  to  distance 
separations  be  included  since  rural  town 
regulations  for  manufactured  home 
subdivisions  may  be  limited  or  non- 
existent. 

Agency  position:  The  Agency  finds 
this  comment  persuasive.  As  a  result. 
Part  B,  Section  V  has  been  modified  to 
provide  for  distance  separation  and  fire 
safety  between  units. 

Issue:  Roof  drainage  on  entry 
platforms. 

Comment-  Another  commenter 
recommended  that  FmHA  consider  the 
safety  issue  associated  with  lack  of 
preventing  water  from  draining  onto 
uncovered  entrance  platforms.  Presently 
Exhibit  J.  the  FMHCSS.  and  other 
related  regulations  ignore  the  issue  and 
would  not  prevent  more  hazardous 
conditions  from  occurring. 

Agency  position:  The  Agency  has 
considered  this  comment  and  changed 
Part  B.  Section  IV.  A.  2.  to  require  the 
design  of  accessory  structures  and 
related  facilities  to  eliminate  and 
prevent  health  and  safety  hazards 
associated  with  the  installation  of 
manufactured  homes. 

Issue:  Number  of  reviews  required  of 
the  drawings  and  specifications  for  the 
installation,  anchorage  and  construction 
of  the  permanent  foundation  and 
perimeter  enclosure. 

Comment  Some  commenters 
contended  that  the  three  reviews  of  all 
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site  drawings  and  specifications  for 
foundation  systems  seem  excessive  and 
time  consuming,  and  could  result  in 
unnecessary  delays,  or  even  inhibit  use 
of  the  program. 

Agency  position:  The  Agency  fmds 
these  comments  persuasive.  As  a  result 
Part  C.  Section  I.  C  has  been  changed  to 
address  the  commenters  concern. 

Issue:  Eh-awings  and  specification 
requirements. 

Comment:  One  commenter  suggested 
that  the  requirements  for  drawings  and 
specifications  should  be  no  less 
stringent  than  required  in  FmHA 
Instruction  1924-A.  Exhibit  B. 

J^ency  position:  By  law  HUD  is 
responsible  for  reviewing  the  drawings 
and  specifications  for  manufactured 
housing  units.  The  Agency  requires 
design  calculations  and  detail  drawings 
for  the  site-built  permanent  foundation 
system,  permanent  perimeter  enclosure 
and  the  connections  to  the  unit. 

The  Agency  has  proposed  changing 
the  title  of  Exhibit  B  to  1924-A  from 
"Guidelines  for  Manufactured  Structures 
and  Products"  to  "Requirements  for 
Modular/Panelized  Housing  Units"  to  be 
consistent  with  the  Congressional  Act 
that  renamed  mobile  homes  to 
manufactured  homes. 

Issue:  Inspection  by  borrower's 
representative. 

Comment:  One  commenter  suggested 
that  Exhibit  J.  Part  D.  Section  II  should 
allow  a  borrower's  representative  to 
make  inspections  in  lieu  of  the  borrower 
only. 

Agency  position:  The  Agency  has 
determined  that  §  1924.13  of  this  subpart 
provides  for  the  borrower's 
representative  to  make  inspections  for 
more  complex  construction.  Therefore 
Part  D,  Section  II  has  been  modified 
accordingly. 

Issue:  Inspection  of  development  work 
should  include  the  unit  itself. 

Comment:  Several  commenters  stated 
that  inspection  of  development  work 
should  include  the  unit  itself  and  be  no 
less  stringent  than  FmHA  Instruction 
1924-A  and  Exhibit  B. 

Agency  position:  The  Agency  cannot 
require  inspection  of  the  unit  with  the 
site  development  work.  The  National 
Manufactured  Housing  Construction  and 
Safety  Standards  (MHCSS)  Act  of  1974 
requires  the  Secretary  of  the  Department 
of  Housing  and  Urban  Development  to 
conduct  inspections  and  investigations 
necessary  to  enforce  the  standard;  to 
determine  that  a  manufactured  home 
fails  to  comply  with  the  construction 
standard  or  contains  a  defect  or  an 
imminent  safety  hazard  and  to  direct  the 
manufacturer  to  furnish  notification 
thereof;  and  in  some  cases,  to  remedy 
the  defect  or  imminent  safety  hazard. 


All  manufactured  homes  will  carry  a 
certification  plate  indicating  that  the 
unit  has  been  properly  inspected  and 
meets  the  MHCSS. 

Discussion  of  Comments  Received 
Pertaining  to  Proposed  Exhibit  F  to 
Subpart  A  of  Part  1944 

Issue:  Thermal  Standards. 

Comment-  A  wide  majority  of 
commenters  declared  the  HUD  thermal 
standards  inadequate  and  recommended 
that  FmHA  require  compliance  with  its 
Current  thermal  standards  in  order  to 
reduce  the  energy  cost  for  low-  and  very 
low-income  families.  A  few  commenters 
were  in  favor  of  either  the  HUD  Title  VI 
or  Title  II  thermal  standards. 

Agency  position:  We  agree  with  the 
commenters  who  recommended  that 
FmHA  require  compliance  with  its 
current  thermal  standards  so  we  have 
revised  paragraph  VI  and  other  related 
paragraphs  to  require  manufactured 
homes  financed  by  FmHA  to  conform 
with  the  thermal  standards  in  Exhibit  D 
to  Subpart  A  or  Part  1924.  This  revision 
is  also  based  on  the  following: 

1.  Public  Law  98-181  (the  1983 
Housing  Act)  directs  FmHA  to  adopt 
thermal  standards  for  manufactured 
homes  which  are  at  least  equal  to 
FmHA's  existing  thermal  standards. 

2.  Manufactiired  housing  built  to  the 
FmHA  thermal  standards  is  more 
affordable  than  such  housing  built  to  a 
lesser  standard  such  as  HUD  Title  II  or 
VI.  FmilA  has  completed  engineering 
analyses  which  show  that  the  reduction 
in  a  family's  monthly  heating  bill, 
resulting  from  FmHA's  higher  thermal 
standard,  would  be  greater  than  the 
increase  in  the  family's  monthly 
mortgage  payments  to  finance  the  higher 
Insulation  levels.  "Hiis  is  a  critical  factor 
with  regard  to  very  low-income 
borrowers.  Ownership  of  manufactured 
housing  by  very  low-income  families 
could  be  jeopardized  if  such  housing  is 
built  to  a  thermal  standard  lower  than 
FmHA's. 

3.  Recent  studies  show  that  currently 
available  technology  is  being  used  in  the 
manufactured  housing  industry  to 
construct  homes  to  meet  the  FmHA 
thermal  standards.  Hence,  FmHA's 
thermal  standards  will  not  adversely 
impact  the  manufactured  housing 
industry's  construction  practices. 

4.  TTie  Housing  Act  of  1983  requires 
the  Secretary  of  Energy  to  deliver  a 
report  to  Congress  on  the  impacts  of 
several  national  energy  conservation 
standards  that  apply  to  manufactured 
housing  and  conventional  site  built 
housing.  The  interim  findings  of  this 
study  are: 


•  The  FmHA  standards  result  in  the 
lowest  energy  consumption  of  the  three 
standards  analyzed, 

•  Compared  to  typical  minimum 
building  practice,  the  FmHA  standard 
reduces  annual  energy  consumption  by 
36  percent  to  48  percent,  depending  on 
the  location. 

•  The  FmHa  standard  reduces  life- 
cycle  cost  in  all  cities  analyzed,  and 

•  When  applied  to  manufactured 
housing,  the  existing  site  built  FmHA 
thermal  standard  does  not  appear 
discriminatory.  In  fact,  it  produces  Hfe- 
cycle  cost  reductions  more  consistently 
in  manufactured  homes  than  in  site-built 
homes  in  the  cities  analyzed. 

Issue:  Paragraph  1(b)  under  the 
proposed  rule  required  the 
manufactured  home  and  site  to  be 
classified  and  taxed  as  real  estate. 

Comment:  Two  commenters 
expressed  concern  with  this 
requirement.  The  commenters  pointed 
out  that  some  states  or  localities  have 
no  formal  procedure  for  titling  or  taxing 
manufactured  homes  as  real  estate  and 
that  this  requirement  may  make  the 
program  unusable  in  some  areas.  One 
commenter  suggested  using  a  similar 
approach  as  the  Federal  Home  Loan 
Mortgage  Corporation  in  determining  if 
the  property  is  considered  real  estate. 

Agency  position:  We  agree  with  the 
comments  and  have  revised  paragraph 
1(b)  to  incorporate  a  similar  approach  as 
the  Federal  Home  Loan  Mortgage 
Corporation  method  of  determining  real 
estate  classification. 

Issue:  The  requirement  in  paragraph 
1(b)  that  the  loan  must  include  both  unit 
and  site. 

Comment-  Some  commenters 
considered  the  requirement  that  the  loan 
must  include  both  unit  and  site  too  rigid. 
They  recommend  that  at  a  minimum 
loans  be  permitted  for  units  placed  on 
rented  sites  when  the  land  and/or 
manufactured  home  park  is 
cooperatively  owned  by  the  residents. 
Additionally,  they  recommended  the 
same  lease  requirements  which  now 
apply  in  the  Section  502  program  be 
apphcable  to  manufactured  home 
financing. 

Agency  position:  We  chose  to  have 
the  same  ownership  requirements  for 
manufactured  homes  as  stick-built 
homes  presently  fmanced  under  the 
Section  502  program.  This  was  done  in 
order  to  limit  the  administrative 
problems  associated  with  the  financing 
of  a  different  type  of  housing  under  our 
housing  program.  Once  experience  is 
gained  in  the  financing  of  manufactured 
homes,  the  Agency  will  consider 
developing  a  program  to  finance 
manufactuied  homes  on  rented  sites. 
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TTie  lease  reqairements  are  the  same  for 
stick-built  and  manufactiu«d  homes 
Rnanced  under  the  Section  502  program. 

Issue:  Mobile/manufactured  home  as 
defined  in  paragraph  II(a]  of  the 
proposed  rule. 

Comment:  Several  comments  were 
received  regarding  the  definition  of  a 
mobile/manufactured  home.  The 
comments  were  as  follows: 

1.  Delete  the  word  mobile. 

2.  The  definition  of  a  manufactured 
home  should  be  as  in  24  CFR  3280  which 
is  consistent  with  appropriate  Federal 
Codes.  Thermal  requirements  should  not 
be  included  in  the  definition,  but 
addressed  elsewhere. 

Agency  position:  We  agree  with  the 
comment  to  delete  the  word  "mobile" 
from  the  phrase  "mobile/manufactured 
home".  All  "mobile /manufactiu«d 
home"  phrases  have  been  changed  to 
read  "manufactiu*ed  home." 

We  believe  it  is  appropriate  to  include 
thermal  requirements  in  our  definition 
since  the  definition  in  24  CFR  implies  a 
different  thermal  standard  than  what  is 
required  for  our  program. 

Issue:  Paragraph  V(e)  prohibits 
alteration  or  remodeling  of  the  unit 
when  the  initial  loan  is  made. 

Comment:  One  commenter  suggested 
an  exception  be  made  in  paragraph  V(e) 
to  permit  alterations  for  the 
handicapped. 

Agency  position:  We  consider  the 
time  to  make  alterations  to  the 
manufactured  home  to  be  before  it  is 
built.  When  the  order  is  submitted  to 
accommodate  the  handicapped 
appropriate  features  should  be  included, 
if  needed.  This  method  of  alteration  is 
less  costly  to  the  consumer  and  would 
not  affect  the  warranty  on  the  home. 
Also,  modification  to  manufactured 
homes  could  result  in  the  unit  no  longer 
meeting  FMHCSS.  Therefore,  we  did  not 
change  paragraph  V(e). 

Issue:  Paragraph  VI  provides  that  the 
floor  area  must  be  400  square  feet  or 
more,  and  the  width  12  feet  or  more  for  a 
single  wide  and  20  feet  or  more  for  a 
double  wide  unit. 

Comment:  One  commenter 
recommended  that  single  wide  units  of 
less  than  700  square  feet  not  be 
financed. 

Agency  position:  Four  hundred  square 
feet  is  the  minimum  area  authorized 
under  the  HUD  Title  n  program  for 
insuring  loans  for  manufactured  homes 
on  permanent  foundations.  We  adopted 
the  same  minimum  requirement  for  the 
manufactured  homes  financed  under  the 
Section  502  program.  We  believe  there 
are  families  whose  housing  needs  can 
be  adequately  met  with  housing  that  is 
less  than  700  sq.  ft.  Therefore,  we  have 


not  changed  the  400  minimum  sq.  ft. 
requirement. 

Issue:  Appraisal  of  manufactured 
homes  as  required  in  Paragraph  VII. 

Comment:  Commenters  expressed  two 
concerns  with  the  proposed  appraisal 
technique.  The  first  concern  was  the 
difficulty  in  locating  comparable 
manufactured  home  sales  to  use  in  the 
market  approach.  Another  concern  was 
that  there  are  other  cost  approach 
appraisal  systems  equivalent  to 
Marshall  and  Swift  and  these  should  be 
considered  for  use  when  appraising 
manufactured  homes. 

Agency  position:  We  realize  the 
difficulty  in  obtaining  comparable  sales 
of  manufactured  homes  on  permanent 
foundations.  However,  we  have 
addressed  this  situation  by  authorizing 
the  use  of  other  than  manufactured 
home  comparables,  with  proper 
adjustments,  in  fiie  absence  of 
manufactured  home  comparables. 

We  agree  there  are  other  cost 
appraisal  systems  for  manufactured 
homes  that  are  similar  to  Marshall- 
Swift.  Therefore,  we  have  changed 
paragraph  Vll(b)  to  permit  use  of 
appraisal  systems,  other  than  Marshall- 
Swift,  after  the  National  Office  has 
approved  the  alternate  cost  method. 

Issue:  Warranty  requirements  in 
Paragraph  XIII. 

Comment-  Two  commenters  consider 
the  requirement  that  a  dealer-contractor 
warrant  that  a  manufactured  home 
"substantially  complies  with  the  plans 
and  specificatioBs  and  the  unit 
sustained  no  hidden  damage"  to  be 
unreasonable.  Another  commenter 
expressed  concern  that  the  warranty 
was  not  commensurate  with  inferred 
quality,  price,  length  of  loan.  etc. 

Agency  position:  FmHA  adopted  the 
warranty  that  has  been  required  since 
May  12. 1983.  under  the  HUD  Title  U 
Program  for  manufactured  homes.  We 
consider  this  warranty  appropriate  as 
our  borrower  will  hold  the  dealer- 
contractor  responsible  for  repair  of  any 
construction  defects. 

Issue:  Loan  lioiitation  amount 
determination  at  required  in  Paragraph 
VUI(b). 

Comment:  One  comment  was  that  the 
dealer-contractor  should  not  be  limited 
to  131%  of  unit  wholesale  invoice  price, 
but  should  be  allowed  normal 
competitive  overhead  and  profit. 
Another  comment  was  that  the  dealer- 
contractor  should  not  be  allowed  to  set 
the  price  at  131^  of  wholesale  unit  price, 
but  should  let  thie  purchaser  negotiate 
under  a  competitive  market  for  lowest 
price,  the  same  as  for  a  stick-built  home. 

Agency  position:  We  have  deleted  the 
131%  of  unit  wholesale  invoice  price 
determination  from  paragraph  Vlll(b). 


The  loan  hmitation  will  be  determined 
by  the  appraisal  or  cost,  whichever  is 
less,  the  same  as  for  stick-built  or 
modular/panelized  homes.  This  method 
of  determining  loan  amount  is  similar  to 
the  valuation  process  for  manufactured 
homes  on  permanent  foundations 
financed  through  the  HUD  Title  II  and 
Veterans  Administration  housing 
programs. 

Issue:  Paragraph  IX  requires  the 
Dealer-Contractor  to  provide  the 
erection  of  the  manufactured  home  and 
site  development. 

Comment  One  cooimenter  expressed 
concern  that  few  Dealer-Contractors  are 
able  to  provide  full  erection  and  site 
development  services  as  well  as  the 
home  itself.  The  commenter  suggested  a 
third  party  be  permitted  to  develop  the 
sites  and  erect  the  home. 

Agency  position:  We  intend  for  the 
Dealer-Contractor  to  be  responsible  for 
the  manufactured  home  unit,  its  erection 
on  the  foundation  and  all  site 
development  work  to  support  the  unit. 
Paragraph  XI  of  Exhibit  F  authorizes  a 
third  party  to  do  the  erection  and  site 
development  work,  but  the  Dealer- 
Contractor  would  be  responsible  for  the 
work.  This  requirement  is  the  same  for 
the  general  contractor  building  under 
our  stick-built  housing  program.  We 
consider  the  requirement  £at  the 
Dealer-Contractor  be  responsible  for  all 
work  necessary  in  order  to  simpUfy  the 
development  of  the  home  site  for  our 
applicant  and  to  facilitate  the  resolution 
of  any  construction  complaints. 

Issue:  Approval  of  Dealer-Contractor 
by  County  Supervisor  as  required  in 
Paragraph  X  of  the  proposed  rule. 

Comment-  One  cosimenter  mentioned 
several  potential  problems  with 
requiring  the  County  Supervisor  to 
approve  Dealer-Contractors,  such  as  a 
Dealer-Contractor  that  wants  to  be 
approved  to  develop  manufactured 
home  sites  in  more  tban  one  cotmty  may 
be  approved  by  one  County  Supervisor 
and  rejected  by  another.  The  commenter 
also  expressed  concern  that  there  is  no 
follow-up  check  on  the  Dealer- 
Contractor  after  approval. 

Agency  position:  We  have  revised 
Paragraph  X  to  require  the  State 
Director  to  approve  a  Dealer-Contractor 
for  participation  in  our  manufactured 
home  program.  This  action  will  facilitate 
the  approval  process  for  those  Dealer- 
Contractors  that  will  be  in  operation  in 
more  than  one  county  office  area  and 
eliminate  the  duplication  of  approvals 
by  different  County  Supervisors.  We 
have  not  provided  a  follow-up  check  on 
the  Dealer-Contractor,  but  paragraph 
X(a}(8)  does  require  a  complaint  file  to 
be  maintained  on  each  Dealer- 
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Contractor,  lliis  will  provide  a  system 
of  monitoring  the  Dealer-Contractors 
performance. 

Issue:  Approval  procedure  for  thermal 
design  and  construction  as  required  in 
paragraph  XTV. 

Comment  One  commenter  questioned 
what  effect  the  approval  procedure  for 
the  thermal  design  and  construction  of  a 
manufactured  home  would  have  on 
implementing  the  financing  of 
manufactured  homes  in  a  timely 
manner. 

Agency  position:  We  have  revised 
paragraph  XIV(c}  to  streamline  the 
thermal  design  and  construction 
approval  procedure.  If  the  design  of  a 
manufactured  home  conforms  with 
FmHA's  prescriptive  thermal 
requirements  of  paragraph  IV  A  of 
Exhibit  D  to  Subpart  A  of  Part  1924, 
FmHA  approval  of  the  thermal  design  is 
not  necessary.  However,  the 
manufacturer  woidd  be  required  to 
certify  that  the  design  conforms  to 
FmHA's  thermal  standards.  If  the 
manufacturer  proposes  to  use  one  of 
FmHA's  optional  thermal  calculation 
methods  in  paragraph  IV  C  of  Exhibit  D 
to  Subpart  A  of  Part  1924.  then  the 
thermal  design  must  be  reviewed  by  the 
FmHA  State  Office.  The  manufacturer 
would  still  be  required  to  certify  that  the 
construction  of  the  unit  conforms  to  die 
design  and  FmHA's  thermal  standards. 

Issue:  The  requirement  in  paragraph 
XV  of  the  proposed  rule  that  the  term  of 
the  loan  be  20years. 

Comment  The  majority  of  the 
commenters  recommended  a  term  of  30 
years  in  order  to  provide  housing  that  is 
affordable  for  low-  and  very  low-income 
families,  and  to  standardize  the  loan 
term  for  similar  housing  between 
Federal  Agencies.  However,  some 
commenters  advocated  a  term  of  20 
years  or  less  as  they  consider  the 
manufactured  home  construction 
standards  inadequate  to  produce  a  unit 
that  would  have  a  useftil  life  of  20  years 
or  more. 

Agency  position:  In  order  to  provide 
affordable  manufactured  housing,  as 
intended  by  Pub.  L.  9&-181,  we  have 
adopted  a  loan  term  of  30  years. 

Issue:  Paragraph  XVIII  in  the 
proposed  rule  required  the  applicant  to 
provide  the  manufacturer's  invoice. 

Comment  Some  commenters 
expressed  concern  that  the  applicant 
would  not  normally  have  a  copy  of  the 
manufacturer's  invoice  to  provide  the 
lender.  The  commenters  suggested  the 
manufactured  home  retailer,  rather  than 
the  loan  applicant,  provide  the 
wholesale  invoice  to  the  Agency. 

Aency  position:  We  have  revised  our 
method  of  determining  the  maximum 
loan  amount.  The  revised  method  does 


not  require  use  of  the  manufacturer's 
invoice.  Therefore,  we  have  deleted  the 
requirement  that  it  be  furnished  by  the 
applicant. 

Issue.'  Environmental  impact 
statement. 

Comment  One  commenter  disagreed 
with  the  determination  that  the 
proposed  regulation  will  not 
significandy  affect  the  quality  of  the 
himian  environment  and  the  conclusion 
that  an  environmental  impact  statement 
is  not  required.  The  commenter  believes 
the  availability  of  FmHA  manufactured 
home  loans  will  accelerate  the 
conversion  of  land  from  agricultural  use 
in  many  rural  areas. 

Agency  position:  In  the  development 
of  the  proposed  rule,  FmHA  prepared  an 
environmental  impact  assessment  and 
determined  there  would  be  no 
significant  impact  to  the  quality  of  the 
human  environment  from  the  Rule's 
implementation.  An  important  reason 
for  this  determination  is  that  ail  of  the 
Agency's  environmental  policies  and 
requirements  that  apply  to  stick-built 
homes  will  apply  to  manufactured 
homes.  These  requirements  include 
avoiding  sites  in  sensitive 
environmental  are^s  such  as 
floodplains,  wedands,  and  important 
farmlands.  It  also  requires  that  homes 
be  located  within  developed  areas  or 
contiguous  to  developed  areas. 

Issue:  Purpose  of  loan  funds. 

Comment  We  received  a  comment 
that  l^e-standing  appliances  should  not 
be  financed  and  several  comments  that 
credit  should  be  given  for  wheels  and 
axles. 

Agency  position:  The  financing  of 
appliances  will  have  the  same 
requirements  as  under  our  Section  502 
Program  for  stick-built  homes. 
Therefore,  the  proposed  rule  was  not 
changed.  We  do  agree  that 
consideration  should  be  given  to  the 
value  of  wheels  and  axles,  since  they 
are  required  to  be  removed.  We  have 
revised  Paragraph  XVin[b)  to  include  a 
credit  for  wheels  and  axles  on  the  cost 
estimate  for  the  purchase  of  the 
manufactured  home. 

Issue:  Changes  needed  in  FmHA 
procedures  to  implement  the  financing 
of  manufactured  homes. 

Comment  Commenters  recommended 
the  following  procedural  changes: 

A.  Subpart  A  of  Part  1944  of  this 
chapter 

1.  Revise  1944.16(a],  which  provides 
limits  of  1200  square  feet  and  iVi  baths, 
to  include  manufactured  homes. 

2.  Revise  S  1944.16(b)  to  preclude 
financing  of  existing  manufactured 
homes. 

3.  Revise  §  1944.16(c)  to  disallow 
repair  loans  on  manufactured  homes. 


4.  Rewrite  the  introductory  paragraph 
in  S  1944.40  as  present  form  is  not  clear. 

5.  Revise  Section  1944.34(f)(2)  to 
permit  a  subsequent  loan  of  less  than  25- 
year  term. 

B.  Parts  1955  and  1965  need  to  be 
revised  to  include  manufactured  homes. 

Agency  position:  We  revised 
fiS  1944.16  (b).  (c)  and  9  1944.40  of 
subpart  A  of  Part  1944  as  suggested  by 
the  commenters.  Section  1944.16(a)  was 
not  revised.  Exhibit  F  of  Subpart  A  of 
Part  1944  requires  the  conditions  in 
paragraph  VI  of  §  1944.16(a)  to  be  met 
when  financing  manufactured  homes.  A 
revision  of  S  1944.34(f)(2)  is  not 
necessary  as  the  term  «vill  be  30  years. 
Parts  1955  and  1965  were  not  revised  as 
servicing  for  manufactured  home  loans 
will  be  the  same  as  for  stick-built  or 
modular/panelized. 

Issue:  Format  of  Exhibit  A. 

Comment  One  commenter  considered 
the  format  of  using  questions  as 
paragraph  headings  to  be  improper  form 
imd  not  consistent  with  other  Agency 
Instructions. 

Agency  position:  Agency  personnel 
have  responded  favorably  to  the 
question-and-answer  format  used  in  the 
Exhibit.  Therefore,  this  format  has  been 
retained. 

Issue:  Opposition  to  the  financing  of 
manufactured  homes  by  FmHA. 

Comment  Several  commenters 
expressed  opposition  to  the  financing  of 
manufactured  homes  by  FmHA. 

Agency  position:  We  are  complying 
with  the  Housing  and  Urban  Rural 
Recovery  Act  of  1983,  Pub.  L  98-181  by 
financing  manufactured  homes. 

Issue:  Vendors  insurance. 

Comment  One  commenter 
recommended  borrowers  be  required  to 
obtain  vendor's  insurance  that  would 
insure  the  Agency  against  a  borrower's 
unauthorized  moving  of  FmHA  security. 

Agency  position:  The  probability  of  a 
manufactured  home  being  moved  once 
set  on  a  permanent  foundation  is 
remote.  Therefore,  we  are  not  requiring 
vendor's  insurance. 

Issue:  Reducing  the  risk  of 
manufactured  home  loans. 

Comment  One  commenter  suggested 
requiring  applicants  for  manufactured 
home  loans  to  have  a  minimum  equity  in 
order  to  minimize  the  risk  taken  by  the 
Government. 

Agency  position:  The  risk  in 
manufactured  home  loans  will  be 
minimized  in  the  same  manner  as  for 
stick-built  or  modular/panelized  home 
loans;  that  is,  by  making  sound  loans 
and  proper  valuation  of  the  security  fp- 
the  loan. 
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niacuMion  of  Commenti  Received 
Pertaining  to  Proposed  Revisions  to 
Subpart  E  of  Part  1944. 

Issue:  Section  1944.205(cc] 
Manufactured  home  (unit). 

Comment:  One  conunenter  is 
concerned  that  our  deHnition  of 
manufactured  home  deviates  from 
HUD's  definition.  In  particular,  he  is 
concerned  that  we  included  the  thermal 
requirements  in  our  definition. 

Agency  position:  We  believe  it  is 
appropriate  to  include  thermal 
requirements  in  our  definition  since  the 
definition  in  24  CFR  3280  implies  a 
diffierent  thermal  standard  than  what  is 
authorized  for  our  program. 

Issue:  Section  1944.223(b}  Loan 
limitations. 

Comment:  One  commenter  feels  that 
limiting  the  loan  amount  to  a  fixed 
percent  of  manufacturer's  invoice  is 
probably  not  practical. 

Agency  position:  We  have  deleted  the 
fixed  percent  of  manufacturer's  invoice 
as  the  loan  limit.  The  maximum  loan 
amount  will  be  based  on  the 
development  cost  or  the  security  value 
of  each  project,  whichever  is  less.  This 
is  consistent  with  the  Section  515 
program. 

Issue:  Section  1944.223  Supplemental 
requirements  for  manufactured  home 
rental  project  development. 

Comment:  One  commenter  asked  if 
we  could  also  develop  manufactured 
home  parks,  leaving  space  for  privately 
owned  homes. 

Agency  position:  At  this  time  the 
Agency  is  financing  only  the  projects 
(including  the  homes)  for  rental 
purposes.  Financing  parks  with  space 
for  privately  owned  homes  would 
require  more  extensive  modification  to 
existing  rural  rental  housing  reguladons 
and  to  single  family  housing  regulations 
which  would  delay  implementation. 
After  this  regulation  for  financing 
projects  is  in  place,  we  will  be 
examining  the  idea  of  developing  a 
regulation  to  finance  manufactured 
home  parks  in  conjunction  with  single 
family  housing  and  developing  a 
regulation  to  finance  mani^actiu^d 
home  classified  as  chattel  property. 

Issue:  Opposition  to  program. 

Comment  Two  commenters  generally 
opposed  the  program. 

Agency  position:  We  are 
implementing  Pub.  L  98-181  by 
financing  manufactured  home  rental 
projects. 

Issue:  Section  1944.223(a)  Eligible 
projects. 

Comment  One  conunenter  is 
concerned  that  only  two  units  on  one 
tract  of  land  could  be  considered  a 
project.  He  feels  that  this  type  of 


housing  scattered  throughout  a 
community  could  become  an  eyesore. 

Agency  position:  The  515  rural  rental 
program  allows  two-unit  stick-built 
projects.  We  see  no  reason  to  deviate 
from  this  standard  when  incorporating 
manufactured  home  projects  into  our 
procedures.  In  addition,  manufactured 
home  projects  mast  meet  local  zoning 
requirenjents  and  the  Agency's  position 
is  that  the  local  oommunity  must 
regulate  where  they  want  manufactured 
home  projects. 

Issue:  Section  1944.232(f)  Submission 
of  docket  to  National  Office. 

Comment  One  conunenter  suggested 
that  submission  to  the  National  Office 
should  be  eliminated  after  each  state 
has  been  approved. 

Agency  position:  All  requests  for 
manufactured  home  rental  projects  will 
be  submitted  to  tke  National  Office  at 
this  time.  This  is  a  new  program  and  we 
feel  that  it  is  necessary  to  monitor 
closely.  We  want  to  be  involved  so  we 
can  analyze  the  program  and  make 
adjustments,  where  needed,  to  ensure  a 
successful  program.  After  the  program  is 
established  and  running  smoothly  we 
will  revert  back  to  our  normal 
processing  for  the  515  program. 

Issue:  Section  1944.223(a)  Eligible 
projects. 

Comment  One  commenter  questioned 
our  inconsistency  in  using  the  terms 
"site"  and  "parcel  of  land." 

Agency  position:  We  have  changed 
the  language  in  S  1944.223(a)(2)  to  be 
consistent  with  other  references  to 
"site." 

Issue:  Section  1944.223(e)  Property 
requirements. 

Comment  One  commenter  believes 
that  400-  to  600-square-foot 
manufactured  units  would  be  difficult  to 
rent  and,  therefore,  a  larger  standard 
should  be  applied 

Agency  position:  The  400-square-foot 
minimum  is  consistent  with  FnJD  Title  II 
standards  and  we  adopted  the  same 
minimum  requirement.  Before  financing 
a  manufactured  housing  project,  we 
require  the  developer  to  provide  market 
information  and  if  the  market  does  show 
a  need  for  units  that  size,  we  will 
provide  financing. 

Issue:  1924-A,  Exhibit  J,  Part  B, 
section  I.E. 

Comment  One  commenter  is 
concerned  that  FmHA  is  prohibiting 
manufactured  home  sites  or  rental 
projects  from  being  developed  in 
deteriorated  residential  areas.  They  feel 
that  many  communities  restrict  such 
development  to  ateas  that  could  be 
interpreted  as  deteriorated  and 
therefore  FmHA  would  be  denying 
assistance  to  these  communities. 


Agency  position:  The  Agency  is  going 
to  keep  its  location  requirements 
consistent  throughout  the  programs.  We 
see  no  reason  to  develop  manufactured 
home  sites  or  rental  projects  in  areas 
where  we  would  not  develop  stick-built 
housing. 

Issue:  Terms  used. 

Comment  One  conlmenter  suggested 
that  we  adopt  the  term  manufactured 
home  rather  than  mot>iIe/manufactured 
home  in  our  regulation.  "The  commenter 
pointed  out  that  the  1»80  Housing  Act 
changed  the  name  of  mobile  homes  to 
manufactured  homes  in  all  federal  laws 
and  literature  and  that  the 
administrative  agencies  have  been 
conforming. 

Agency  position:  We  agree  to  adopt 
the  term  manufactured  homes. 

Issue:  Section  1944£23(d)  Security. 

Comment  One  commenter  was 
concerned  that  the  manufactured  home 
be  titled  and  taxed  as  real  estate.  He  felt 
this  requirement  might  make  the 
program  unusable  in  some  states  or 
localities  which  have  no  formal  system 
for  titling  and  taxing  aianufactured 
homes  as  real  estate. 

Agency  position:  We  understand  this 
concern  and  have  changed  our  language 
for  Final  Rule. 

Issue:  Program  funding. 

Comment  One  commenter  is 
concerned  that  funds  for  manufactured 
housing  projects  come  from  the  general 
Section  515  funds.  They  feel  the  program 
should  be  separate  and  funded 
accordingly. 

Agency  position:  Through  the  Section 
515  rural  rental  housiag  program  we 
fund  several  types  of  housing — senior 
citizen,  family,  rural  cooperative,  and 
now  manufactured  housing.  All 
proposals  must  compete  for  the  same 
funds.  Due  to  the  size  of  our  allocation, 
we  do  not  think  it  wovld  be  practical  to 
try  to  separate  funds  for  all  5ie  types  of 
housing  we  finance.  lYie  amounts  we 
would  end  up  working  with  in  each  type 
of  housing  would  be  too  small  to  be 
practical. 

Issue:  Section  1944.223(b)  Loan 
limitations. 

Comment  One  conunenter  feels  that 
due  to  the  uncertain  economic  life  span 
of  manufactured  homes  our  loans  should 
be  limited  to  90  percent  of  development 
cost  or  95  percent  of  appraised  value. 

Agency  position:  The  agency  is  going 
to  keep  die  amount  of  loan  consistent 
throughout  the  515  program.  If  we  were 
going  to  adjust  for  the  economic  life 
span  of  manufactured  housing,  we 
would  consider  adjusting  the  term  of  the 
loan,  not  the  amount  of  the  loan. 

Issue:  1924-A,  Exhibit  J.  Part  A.  IL 
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Comment  One  conunoiter  asks  if  the 
units  in  a  manufoctured  home  rental 
project  are  to  be  attached  or  detached. 
They  are  concerned  that  detached  units 
wiil  omtradict  fwlicy  for  the  stick-built 
rural  rental  projects. 

Agency  position:  We  do  not  believe 
there  is  a  contradiction  witii  Ae  policy 
for  the  stick-built  rural  rental  projects.  If 
an  appUcant  wants  to  submit  a  proposal 
for  attached  manufactured  homes,  we 
will  consider  it.  The  units  that  we  axe 
financing  must  be  built  to  the  Federal 
Manufactured  Home  Construction  and 
Safety  Standards  which  is  a  code  for 
sin^e-family  units.  Any  proposal  for 
attaching  diese  units  will  be  scratinixed 
closely  to  see  that  they  meet  fire  and 
safety  reqinrements. 

For  the  ceasons  set  forfli  in  the  Final 
Rule  related  to  Notice  7  CFR  3015. 
Subpart  V  (48  FR  29115.  June  24. 1983) 
and  FmHA  Instruction  1940-}> 
"Inteigovenmiental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities,"  the  Section  5Q2  rural  housing 
loan  program  is  excluded  from  the  ecope 
of  Executive  Order  12372  which  requires 
intn-govemmental  consultation  with 
State  and  local  officials. 

However,  under  regulations  pertaining 
to  the  financing  of  manufectured  homes 
under  Subpart  E  of  Part  1944.  "Rural 
Rental  Housing  Loan  Policies, 
Procedures  and  Authorizations,"  the 
program  and  activities  will  be  subject  to 
the  provisions  of  Executive  Order  12S72 
which  requires  inteigoverDmental 
consultation  with  State  and  local 
officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  otf  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1968,  Pub.  L  91-19a  an 
Environmental  Impact  Statement  is  not 
required. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approvaL 

Catalog  of  Federal  Domestic  Assistance 
Title  and  Number  10.410  Low  Income 
Housing  Loans.  10.415  Rural  Rental  Housing 
Loans. 

IistofS«d>jects 

7  CFR  Part  1924 

Agriculture,  Construction 
management.  Construction  and  repair. 
Energy  conservation.  Housing,  Loan 
programs — agriculture.  Loan  programs — 


housing  end  community  development. 
Low  anid  moderate  income  housiiig. 

7CFRP(nil944 

Acknmistrative  practice  and 
procedure.  Aged,  Handicapped,  Home 
improvement.  Loan  programs — housing 
and  community  development  Low  and 
moderate  income  housing — rental. 
Mobile  homes.  Mortgages.  Nonprofit 
organizations.  Rent  subsidies.  Rural 
housing  subsidies. 

Therefore,  Chapter  XVUL  Tide  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1924— CONSTRUCTION  AND 
REPAIR 

1.  The  authority  dtaticm  for  Part  1924 
is  revised  to  read  as  follows: 

Auihonty:  7  U.S.a  1989:  42  U.S.C.  1480;  5 
U.S.a  301;  7  CFR  Z2X  7  CFR  2.70. 

Subpart  A— Planning  and  Perfonnlng 
Construction  and  Other  Davalopment 

2.  Section  1924.5  is  amended  by 
adding  paragraph  (eK4]  to  read  as 
follows: 

91924^   Planning  devalopinani  woriL 
*        •        •        *        • 

(e)  *  •  * 

(4)  The  site  planning  design, 
development  installation  ami  set-up  of 
manufactraed  home  sites,  rental  projects 
and  subdivisions  shall  be  guided  by 
Exhibit  J  of  this  subpart. 


t1«24A    (AuMfidMll 

3.  In  §  1924.B,  paragraph  (a)  is 
amended  by  removing  the  period  after 
the  phrase  "manufactured  off-site"  and 
adding  the  following:  "except  those 
defined  in  Exhibit  J  of  this  Subpart." 

Exhibit  B— [Amended] 

4.  The  introductory  para^sph  of 
Exhibit  B  of  Subpart  A  is  amended  by 
inserting  after  the  first  sentence  the 
following:  This  Exhibit  does  not  apply 
to  manufactured  homes  defined  in 
Exhibit  J  of  this  subpart." 

5.  Exhibit }  is  added  to  Subpart  A  of 
Part  1924  to  read  as  follows: 

Eiddbit  f— Mamfactwod  Homa  SMm.  RenUl 
Projects  and  SobtBriBians:  Deveiopmant, 
InstallaHoB  and  S«l-Up 

Part  A — Introduction 

Part  B — Construction  and  Land  Development 
Part  C — Dravtrings,  Specification*,  Contract 
Documents  and  Other  Documentatioa 
Part  D — ^Inspection  of  Development  Woric 

Pali  A — Introduction 

I.  Purpose  and  Scope.  TTiis  Exhibit 
describes  and  identifies  acceptable  site 
development,  installation  and  set-up 
practices  and  concepts  for  manufactured 
homes.  It  is  intended  for  FmHA  field 


persoimeL  builders,  developers,  spooaors, 
and  others  participating  in  FmHA  boustag 
programs. 

This  Exhibit  applies  to  all  ounufactured 
homes  (except  thoae  referenced  io  Exliibit  B 
of  this  subpart)  oo  scattered  sites  or  in  rental 
proiects  and  sobdiviaipns  and  covers  the 
requirements  far  design  and  ooostraction  of 
maimfactured  hoaie  coaumuutias.  FmHA  may 
approve  alternatives  or  substitates  if  it  finds 
the  prapoted  design  satisfactoiy  for  the 
proposed  use.  and  if  the  materials, 
installatioii,  device,  airangemeat  or  meftod 
of  worl(  is  at  least  equivalent  to  that 
prescribed  in  tfiis  Exhibit  considering  quality, 
strength,  effectiveness,  durability,  safety  and 
protection  of  life  and  healtii. 

FmHA  will  require  satisfactory  evidence  to 
be  submitted  to  substantiate  claims  made 
regarding  Ae  nse  of  any  proposed 
alternative. 

IL  Background.  FmHA  has  authority  to 
make  (1)  Section  502  Rural  Housing  (RH] 
loans  writfa  respect  to  manufactured  bomiea 
and  lots,  and  (2)  section  515  Rural  Rental 
Housing  (RRH]  loans  with  respect  to 
manufactured  home  rental  projects. 

The  manufactored  home  must  be 
constructed  in  coaformance  with  tlie  Federal 
Manufactured  Home  Construction  and  Safety 
Standard  (FMHCSS)  and  be  pennanently 
attached  to  a  «te-built  permanent  foundation 
which  meets  or  exceeds  tlie  Minimum 
Property  Standards  (MPS)  far  One-  and  Two- 
Family  Owetfings  or  Modri  Building  Codes 
acceptable  to  FmHA  The  otanufactured 
home  must  be  permanently  attached  to  that 
foundation  by  anchoring  devices  adequate  to 
resist  all  loads  identified  in  the  MPS.  This 
includes  resistance  to  ground  movements, 
seismic  shaluog,  potential  shearing, 
overtumiag  and  uplift  loads  caused  by  wind. 
Note  that  anchoring  straps  or  cables  affixed 
to  ground  anchors  other  than  footings  will  not 
meet  these  requirements. 

Subpart  G  of  Part  1940  of  this  chapter 
applies  OQ  scattered  sites,  in  subdivisions 
and  rental  projects  to  the  development, 
installation  and  set-up  of  manufactured 
homes.  To  determine  the  level  of 
environmental  analysis  required  for  a 
particular  appUcatioa  each  manufactured 
home  or  lot  involved  shall  be  considered  as 
equivalent  to  one  housing  unit  or  lot  as  these 
terms  are  used  in  S§  1940J10-1940J12  as 
well  as  in  any  other  sections  of  Subpart  C  of 
Part  1940  of  this  chapter.  The  implementation 
of  FmHA  enviromnental  policies  and  the 
consideration  of  important  land  use  impacts 
are  of  particular  relevance  in  the  review  of 
proposed  manufactured  home  sites  and  in 
achieving  the  two  purposes  highlighted 
below.  Because  the  development,  installation 
and  set-up  of  manufactured  home 
communities,  including  scattered  sites,  rental 
projects,  and  subdivisions,  differ  in  some 
requirements  from  conventional  site  and 
subdivision  development  two  of  the  purposes 
of  this  Exhibit  are  to: 

A.  Encourage  economical  and  orderly 
development  of  such  communities  and 
nearby  areas,  and 

B.  Promote  the  safety  and  health  of 
residents  of  such  communities. 
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Therefore,  this  Exhibit  identifies  those 
required  itandards  and  regulations  and 
suggested  guidelines  for  eliminating  and 
preventing  health  and  safety  hazards  and 
promoting  the  economical  and  orderly 
development  and  utilization  of  land  for 
planning  and  development  of  manufactured 
home  communities.  The  Exhibit  also  provides 
the  requirements  for  meeting  the  following: 

A.  Resistance  to  Wind.  Foundations  and 
anchorages  shall  be  designed  to  resist  wind 
forces  specified  in  American  National 
Standards  bistitute  (ANSI)  A-58.1-1982  for 
the  geographic  area  in  which  the 
manufactured  home  will  be  sited; 

B.  Proper  Installation.  The  manufacturer's 
installation  instructions  provided  with  each 
manufactured  home  shall  contain  instructions 
for  at  least  one  site-built  foundation  with 
interior  and/or  perimeter  supports.  FmHA 
field  office  personnel  shall  review  to 
determine  its  adequacy  as  security  for  an 
FmHA  loan  only,  the  foundation  design 
concept  for  compliance  with  this  Exhibit,  the 
FmHA/MPS  and  any  Model  Building  Code 
acceptable  to  FmHA  in  that  particular 
geographic  area;  and 

C.  Proper  Foundation  Design. 
Manufactured  homes  shall  be  installed  on  a 
foundation  system  which  is  designed  and 
constructed  to  sustain,  within  allowable 
stress  and  settiement  limitations,  all 
applicable  loads.  Any  foundation  and 
anchorage  system  or  method  of  construction 
to  be  used  should  be  analyzed  in  accordance 
with  well-established  principles  of  mechanics 
and  structural  engineering. 

ni.  Definitions.  For  the  purpose  of  this 
Exhibit  the  following  definitions  apply: 

Accessory  Building  or  Structure. 

A  subordinate  building  or  structure  which 
is  an  addition  to  or  supplements  the  facilities 
provided  by  a  manufactured  home. 

Anchoring  Systems.  An  approved  system 
for  securing  the  manufactured  home  to  the 
ground  or  foundation  system  that  will,  when 
properly  designed  and  installed,  resist 
overturning  and  lateral  movement  of  the 
home  from  wind  forces. 

Contiguous.  Sharing  a  boundary,  adjoining 
or  adjacent.  A  lot  or  subdivision  is 
considered  to  be  contiguous  to  other  lots  or 
subdivisions  if  it  is  adjoining,  touching  or 
adjacent. 

Federal  manufactured  Home  Construction 
and  Safety  Standards  (FMHCSS).  A  1978 
federal  standard,  commonly  known  as  the 
HUD  Standard,  for  the  construction,  design 
and  performance  of  a  manufactured  home 
which  meets  the  needs  of  the  public  including 
the  need  for  quality,  durability  and  safety. 
Units  conforming  to  the  FMHCSS  are 
certified  by  an  affixed  label  that  reads  as 
follows: 

AS  EVIDENCED  BY  THIS  LABEL  NO. 
.  THE  MANUFACTURER 


CERTIFIES  TO  THE  BEST  OF  THE 
MANUFACTURER'S  KNOWLEDGE  AND 
BELIEF  THAT  THIS  MANUFACTURED 
HOME  HAS  BEEN  INSPECTED  IN 
ACCORDANCE  WITH  THE 
REQUIREMENTS  OF  THE  DEPARTMENT 
OF  HOUSING  AND  URBAN 
DEVELOPMENT  AND  IS  CONSTRUCTED  IN 
CONFORMANCE  WITH  THE  FEDERAL 


MANUFACTURED  HOME  CONSTRUCTION 
AND  SAFETY  STANDARDS  IN  EFFECT  ON 
THE  DATE  OF  MANUFACTURE.  SEE  DATA 
PLATE. 

Manufactured  Home.  A  structure  which  is 
built  to  the  Federal  Manufactured  Home 
Constiiiction  and  Safety  Standards  and 
FmHA's  thermal  requirements.  It  is 
transportable  in  one  or  more  sections,  which 
in  the  traveling  mode  is  ten  body  feet  or  more 
in  width,  and  when  erected  on  site  is  four 
hundred  or  more  square  feet,  and  which  is 
built  on  a  permanent  foundation  when 
connected  to  the  required  utilities.  It  is 
designed  and  constructed  for  permanent 
occupancy  by  a  single  family  and  contains 
permanent  eating,  cooking,  sleeping  and 
sanitary  facilities.  The  plumbing,  heating,  and 
electrical  systems  are  contained  in  the 
structure. 

Manufacturtd  Home  Community.  A  parcel 
or  contiguous  parcels  of  land  which  contains 
two  or  more  manufactured  home  sites 
available  to  the  general  public  for  occupancy. 
Sites  and  units  may  be  for  rent,  or  sites  may 
be  sold  for  residential  occupancy  (as  in  a 
subdivision]. 

Manufactured  Home  Rental  Project.  A 
parcel  or  mult^le  parcels  of  land  which  have 
been  so  designated  and  improved  to  contain 
manufactured  homes  with  sites  available  for 
rent. 

Manufacturtu  Home  Site.  A  designated 
parcel  of  land  in  a  manufactured  home  rental 
project,  subdivision  or  scattered  site  designed 
for  the  accomiBodation  of  a  unit  and  its 
accessory  structures  for  the  exclusive  use  of 
the  occupants. 

Manufacturad  Home  Subdivisions.  A 
contiguous  group  of  10  or  more  (developed  or 
undeveloped]  lots  or  building  sites  designed 
or  intended  to  be  conveyed  by  deed  to 
individual  owners  for  residential  occupancy 
primarily  by  manufactured  homes.  Typically 
all  roads,  rights-of-ways,  water,  sewer  and 
other  utility  line  easements  would  be 
dedicated  to  a  public  bod>  which  would  be 
responsible  for  maintenance. 

Permanent  Perimeter  Enclosure.  A 
permanent  perimeter  structural  system 
completely  enclosing  the  space  between  the 
floor  joist  of  the  manufactiired  home  and  the 
ground.  If  separate  from  the  foundation 
system,  the  permanent  perimeter  enclosure 
shall  be  secured  to  the  perimeter  of  the 
manufactured  home,  properly  ventilated  and 
accessible  and  constiTicted  of  materials  that 
conform  to  the  FmHA  adopted  MPS 
requirements  for  foundations. 

Pier  Support  System.  Consists  of  footings, 
piers,  caps,  leveling  spacers,  or  approved 
prefabricated  load  bearing  devices. 

Related  Facilities.  Any  nonresidential 
structure  or  building  used  for  rental  housing 
related  purposes  as  defined  in  { 1944.205(i]  of 
Subpart  E  of  Part  1944  of  this  chapter. 

Site-Built  Permanent  Foundation  System.  A 
foundation  system  (consisting  of  a 
combination  of  footings,  piers,  caps  and 
shims  and  anchoring  devices  or  required 
structural  connections)  which  is  designed  and 
constructed  to  support  the  unit  and  sustain, 
within  allowable  sti-ess  and  settlement 
limitations,  all  applicable  loads  specified  in 
ANSI  A58.1-igB2.  All  loads  shall  be 
transferred  from  the  manufactured  home  to 


the  earth  at  a  depth  below  the  established 
frost  line  without  exceeding  the  safe  bearing 
capacity  of  the  supporting  soil. 

Set-Up.  The  work  performed  and 
operations  involved  in  the  placement  of  a 
manufactured  home  on  a  foundation  system, 
to  include  installation  of  accessories  or 
appurtenances  and  anchoring  devices,  and 
when  local  regulations  permit,  connection  of 
utilities,  but  excluding  preparation  of  the  site. 

IV.  Compliance  with  Local  Regulations. 
These  requirements  do  not  replace  site 
development  standards  established  by  local 
law,  ordinances,  or  regulations.  Whenever 
such  local  standards  contain  more  stringent 
provisions  than  any  of  the  site  development, 
installation  and  set-up  minimums  of  FmHA, 
the  more  stringent  (tandards  shall  govern. 

V.  Applicable  Standards,  Regulations  and 
Manuals. —  A.  Manufactured  housing  to  be 
financed  by  FmHA  must  comply  with  the 
following  standards: 

1.  Federal  Manufactured  Home 
Construction  and  Safety  Standards,  24  CFR 
Part  3280,  mandated  by  Congress  under  Title 
VI  of  the  Federal  Housing  and  Community 
Development  Act  of  1974,  except  for 

§  3280.506,  "Heat  LOSS,"  of  Subpart  F. 
"Thermal  Protection."  to  Part  3280. 

2.  Foundation  requirements  of  the 
Minimum  Property  Standards  as  adopted  by 
FmHA  or  a  Model  Building  Code  acceptable 
to  FmHA. 

3.  [Reserved] 

4.  Uniform  Federal  Accessibility  Standard 
(UFAS). 

5.  ANSI  AS8.1-igB2,  Minimum  Design 
Loads  for  Buildings  and  Other  Structures. 

B.  Manufactured  housing  to  be  financed  by 
FmHA  shall  comply  with  all  applicable 
FmHA  regulations,  including  but  not  limited 
to  the  following: 

1.  Subpart  D  of  Part  1804  of  this  chapter 
(FmHA  Instruction  424.5),  "Planning  and 
Performing  Site  Development  Work." 

2.  Subpart  A  of  Part  1924,  Exhibit  D, 
"Thermal  Performance  Construction 
Standards." 

3.  Subpart  G  of  Part  1940,  "Environmental 
Program." 

4.  Subpart  A  of  Part  1944,  "Section  502 
Rural  Housing  Loan  Policies,  Procedures,  and 
Authorizations." 

5.  Subpart  E  of  Part  1944,  "Rural  Rental 
Housing  Loan  Policies,  Procedures,  and 
Authorizations." 

The  requirements  of  the  above  references 
have  not  been  repeated  in  this  Exhibit.  Those 
requirements  contained  above  are  either 
mandatory  or  minimums  and  every  effort 
should  be  made  by  the  applicant,  builder- 
developer  or  dealer>contractor  to  utiUze 
higher  standards,  i^en  appropriate. 

PartB — Construction  and  Land  Development 

I.  General  Acceptability  Criteria.  The 
following  criteria  apply  to  development  on 
scattered  sites,  in  svbdivisions  and  in  rental 
project  communities. 

A.  A  manufactured  home  development 
including  a  site,  rental  project  or  subdivision 
shall  be  located  on  property  designated  for 
that  use,  where  designations  exist,  by  the 
local  jurisdiction. 
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B.  Conditions  of  soil,  ground  water  level, 
(frainage,  flooding  and  topography  shall  not 
create  hazards  to  the  property  and  health  or 
sarety  of  the  residents. 

C.  The  finished  grade  elevation  beneath  the 
manufactured  home  or  the  first  flood 
elevation  of  the  habitable  space,  whichever  is 
lower,  shall  be  ^wve  the  100-year  return 
frequency  flood  elevation.  This  requirement 
applies  wherever  manufactured  homes  may 
be  installed,  not  just  in  locations  desi^iated 
by  the  National  Flood  Insurance  Pro^Bm  as 
ureas  of  special  flood  hazards.  The  use  of  fill 
to  accomplish  this  is  a  last  resort  However, 
as  stated  in  {  1940  J04  of  Subpart  G  of  Part 
1940  of  this  chapter,  it  is  FmHA's  policy  not 
to  approve  or  fund  any  proposal  in  a  100-year 
floodplain  area  unless  there  is  no  practicable 
alternative  to  such  a  floodplain  locaticuL 

D.  Essential  service  such  as  employment 
centers,  shopping,  schools,  recreation  areas, 
police  and  fire  protection,  and  garbage  and 
trash  removal  shaD  be  convenient  to  the 
development  and  any  site,  community,  or 
subdivision  must  meet  the  environmental  and 
location  requirements  contained  in  Subpart  G 
of  Part  1940  of  this  chapter. 

E.  Manufactured  home  sites,  rental  projects 
and  subdivisions  shall  not  be  subject  to  any 
adverse  influences  of  adjacent  land  uses.  An 
adverse  influence  is  considered  as  one  that  is 
out  of  the  acceptable  level  or  range  of  a 
recognizable  standard  or  where  no  standard 
exists  is  considered  a  nuisance  irrespective 
of  a  site  being  zoned  for  manufactured  home 
use.  Health,  safety  and  aesthetic 
consequences  of  location  shall  be  carefully 
assessed  by  inspection  of  the  site  prior  to 
selection  of  development.  Undesirable  land 
uses  sush  as  deteriorated  residential  or 
commercial  areas  and  noxious  industrial 
properties  shall  be  avoided  to  ensure 
compatibility.  Other  undesirable  elements 
such  as  heavily  traveled  highways,  airport 
runways,  railroad,  or  fire  hazards  and  other 
areas  subject  to  recognizably  intolerable 
noise  levels  shall  be  avoided. 

F.  The  requirements  for  streets  shall  be 
those  foimd  in  {  1804.07  of  Sub^rt  D  to  Part 
1804  of  this  chapter  (paragraph  VII  of  FraHA 
Instruction  424.5). 

G.  The  site  design  and  development  shall 
be  in  accordance  wiA  sound  engineering  and 
architectural  practices  and  shall  provide  for 
all  utilities  in  a  manner  which  aUows 
adequate,  economic  safe,  energy  eflident 
and  dependable  systems  with  sufficient 
easements  for  their  required  installation  and 
maintenance. 

H.  Utilities  for  each  manufactured  honic 
site,  rental  housing  project  or  subdivisioa 
shall  be  designed  and  installed  in  •ccordanoe 
with  §  { 1804.ee  and  1804.70  of  Subpart  D  of 
Part  1804  (paragraph  VI  and  X  of  FmHA 
Instruction  424.S);  and  the  State  health 
authority  having  jurisdictioa,  and  all  local 
laws  and  regulationa  requiring  approval  priOT 
to  construcbon. 

I.  Exhibit  C.  Section  V  of  this  Subpart  shall 
be  complied  with  by  the  applicant  dealer- 
contractor  or  builder-developer  for 
manufactured  home  projects  with  individual 
water  supply  and  sewage  disposal  systems. 
This  Exhibit  shall  be  used  by  the  FmHA 
County  Supervisors.  District  Directors,  and 
State  Directors  in  reviewing  submissions. 


J.  Daring  the  planning,  design,  and 
constniction  of  the  foundation  system  and/or 
perimeter  enclosure,  provisions  shaD  be  made 
for  the  installation  and  connection  of  on-site 
water,  gas,  electrical  and  sewer  systems, 
which  are  necessary  for  the  normal  operation 
of  the  manufactured  home.  Water  and  sewer 
system  hookiqw  shall  be  adequately 
protected  ftom  freezing. 

U.  Development  on  Scattered  Sites  and  in 
Subdivisions. — A.  General.  Scattered  sites 
and  subdivision  developments  will  be 
plaimed  and  constructed  in  accordance  with 
specific  requirements  of  this  subpart  Subpart 
D  of  Part  1804  (FmHA  Instruction  424.5),  and 
Subpart  G  of  Part  1940  of  this  chapter,  and 
the  applicable  FmHA/MPS  or  Model  Boilding 
Codes  Booeptable  to  FmHA.  Mannfactured 
homes  for  development  m  a  manufactured 
home  comnwiuty  shall: 

1.  Be  erected  with  or  without  a  basement 
on  a  site-built  permanent  foundation  that 
meets  or  exceeds  applicable  requirements  of 
tt>e  FmHA/MPS  for  One-  and  Two-Family 
Dwellings  or  Model  Building  Codes 
acceptable  to  FmHA; 

2.  Be  permanently  attached  to  that 
foundation  by  anchoring  devices  adequate  to 
resist  all  loads  identified  in  the  FmHA 
adopted  MPS  (this  inchides  resistance  to 
ground  movements,  seismic  shaking, 
potential  shearing,  overturning  and  uplift 
loads  caused  by  wind,  etc.); 

3.  Have  had  the  towing  hitch  or  running 
gear,  which  includes  tongues,  axles,  brakes, 
wheels,  lights  and  other  parts  of  the  chassis 
that  operate  only  during  transportation 
removed; 

4.  Have  any  crawl  space  beneath  the 
manufactured  home  properly  ventilated  and 
enclosed  by  a  continuous  permanent 
perimeter  enclosure.  If  it  is  not  the  supporting 
foundation,  designed  to  resist  all  forces  to 
which  it  may  be  subject  tvithout  transmittiag 
to  the  building  superstructure  movements  or 
any  effects  caused  by  frost  he^ve.  soil 
settlement  (consolidation),  or  ahrinUng  or 
swelling  of  expansive  soils;  and  be 
constructed  of  materials  that  conform  to 
FmHA  adopted  MPS  requirements  for 
foundations; 

5.  Have  the  manufactured  home  insulated 
to  meet  the  energy  conserving  requirements 
contained  in  Exhibit  D  of  this  sobpart: 

6.  Have  a  manufactured  home  site,  site 
improvements,  and  all  other  features  of  the 
mortgaged  property  not  addressed  by  the 
Federal  Manufactured  Home  Construction 
and  Safety  Standards,  meet  or  exceed 
applicable  requirranents  of  this  Subpart  and 
Part  1801  Subpart  D  of  this  chapter  (FmHA 
Instruction  424.5),  the  FmHA  adopted  MPS 
except  para^-aph  311-2.2  or  a  Model  Building 
Code  acceptable  to  FmHA; 

7.  Have  had  the  manufisctared  unit  itself 
braced  and  stiffened  where  nacessaiy  before 
it  leaves  the  factory  to  eliminate  racking  and 
potential  damage  during  transportation:  and 

8.  Be  eligible  for  financing  in  accordance 
with  the  requirements  of  either  Section  502, 
or  Section  515  of  FmHA's  Housing  Program, 
for  whidi  purpose  the  beginning  oif 
construction  will  be  the  commencement  of 
on-site  work  even  though  the  manufactured 
home  itself  may  have  been  produced  and 


temporarily  stored  prior  to  the  date  of 
application  for  financing. 

B.  Site  Planuiitg  and  Development  The  site 
planning  ud  developnent  of  manufactured 
home  scattered  sites  and  subdivisions  shaU 
also  comply  «nth  the  following: 

1.  Amntgement  afStrcsturea  and 
Facilities.  The  site,  induding  tbe 
maanfactured  home,  accessory  structures, 
and  all  site  improvements  shaH  be 
harmonioBsly  and  efficiently  organized  in 
relation  to  topography,  tiie  shape  of  the  plot 
and  the  shape,  size  and  position  of  Ae  imit 
Particular  attention  shall  be  paid  to  use. 
appearance  and  fivability. 

Z.  Adaptation  to  Site  Assets.  The 
manufactured  home  shall  be  fitted  to  the 
terrain  with  a  minimum  disturbance  of  the 
land.  Existing  trees,  rock  formations,  and 
other  natural  site  features  shall  be  preserved 
to  the  extent  practical.  Favorable  views  or 
outlooks  shall  be  emphasized  by  the  plan. 

3.  Site  Plan.  The  site  plan  shall  provide  for 
a  desirable  residential  environment  which  is 
an  asset  to  the  community  in  which  it  is 
located. 

4.  Lot  Size.  The  size  of  manufactured  borne 
lots  (scattered  sites  and  snbdivinans]  shall 
be  determined  by  %  1944.11(c)  of  Subpart  A  of 
Part  1944  and  S  1804.08  of  Subpart  O  of  Part 
1804  of  this  chapter  (paragraph  DC  of  FmHA 
Instructian  424.5). 

C  Fouadation  Systems,  Anchoring  and  Set- 
up. 

1.  The  fbondation  system  shall  be 
constrncted  in  accordance  with  this  subpart 
and  one  of  tiie  follovnng:  (a)  the  foundation 
system  included  in  the  manufacturer's 
installation  instructions  meeting  FmHA/MPS 
requirements,  (b)  the  FmHA/MPS  4900.1, 
which  specifies  performance  requirements  for 
foundations  in  Section  600  "General"  and 
paragraph  601-16  'Toundations."  or  (c)  an 
FmHA  recognized  model  building  code. 

2.  Tlie  manufactured  home  permanent 
foundation  system  shall  constitute  a 
permanent  load  bearing  support  system  for 
the  manufactured  home.  The  manufacturer  or 
applicant  shall  be  permitted  to  design  or 
specify  the  installation  of  a  foundation 
system  which  meets  FmHA/MPS  design 
requirements  for  foundations  and  the  general 
requirements  above. 

3.  The  applicant's  responsibility  for  proper 
design  and  installation  of  die  permanent 
foundation  system,  anchoring  and  set-up 
shall  be  in  accordance  with  S  1924.S(f)(l),  of 
this  subpart 

4.  The  builder/ developer  of  the 
manufactured  home  propeity,  for  proposed 
construction,  shall  submit  with  the 
application  for  financing  by  the  applicant  or 
for  a  conditional  commitment  design 
calculations,  details  and  drawings  for  the 
installation,  anchorage  and  construction  of 
permanent  foundation  and  perimeter 
enclosure  io  be  used. 

m.  Rental  Housing  Project  Development — 
A.  General.  Manufactured  housing  rental 
developments  shall  be  planned  and 
constructed  in  accordance  with  requirements 
of  Subpart  D  of  Part  1804  (FmHA  Instruction 
424.5);  this  subpart:  Subpart  G  of  Part  1940; 
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the  FmHA/MPS;  and  the  requirements  of 
Subpart  E  of  Part  1944  of  this  chapter. 

B.  Site  Planning  and  Development  Site 
planning  and  development  shall  adapt  to 
individual  site  conditions  and  the  type  of 
market  to  be  served,  reflect  advances  in  site 
planning  and  development  techniques,  and  be 
adaptable  to  the  trends  in  design  of  the 
manufactured  home.  Site  planning  and 
development  shall  utilize  existing  terrain, 
trees,  shrubs  and  rocks  formations  to  the 
extent  practicable.  A  regimental  style  site 
plan  design  should  be  avoided, 

C.  Foundation  Systems,  Anchoring  and  Set- 
up. Foundation  systems,  anchoring  and  set/ 
ups  for  manufactured  home  rental  projects 
(site  and  home)  developed  under  FmHA 
Section  515  Rural  Rental  Housing  program 
shall  comply  with  the  requirements  of 
paragraphs  II A  and  II C  above. 

IV.  Accessory  Structures  and  Related 
Facilities. — A.  General.  Accessory  structures 
and  related  facilities  are  dependent  upHjn  the 
manufactured  home  and  its  environment. 

1.  Accessory  structures  and  related 
fucililies  shall  be  planned,  designed  and 
constructed  in  accordance  with  the 
applicable  provisions  of  this  subpart;  the 
FmHA/MPS;  and  local  criteria  of  the 
authority  having  jurisdiction. 

2.  Accessory  structures  and  related 
facilities  shall  be  designed  in  a  manner  that 
will  eliminate  and  prevent  health  and  safety 
hazards  and  enhance  the  appearance  of  the 
manufactured  home  and  its  environment. 

3.  Accessory  structures  and  related 
facilities  shall  not  obstruct  required  openings 
for  light  and  ventilation  of  the  manufactured 
home  and  shall  not  hamper  installation  and 
utility  connections  of  the  unit. 

B.  Accessory  Structures.  1.  Accessory 
structures  shall  not  include  spaces  for 
pantries,  bath,  toilet,  laundries,  closets  or 
utility  rooms. 

2.  Accessory  structures  shall  be  carefully 
designed  and  constructed  for  the  convenience 
and  comfort  of  the  manufactured  home 
occupant.  These  features  significantly  affect 
the  visual  appearance  of  the  community  and 
influence  livabllity. 

C.  Related  FaciJities  (Rental  Housing 
Projects).  1.  This  includes  those  facilities  as 
defined  in  55  1944.205(i)  and  1944.212(f)  of 
Subpart  E  of  Part  1944  of  this  chapter. 

2.  Related  facilities  built  on-site  must  meet 
the  FmHA/MPS  and  Subpart  A  of  Part  1924 
of  this  chapter  or  other  building  codes 
approved  by  FmHA. 

3.  Workmanship  shall  be  of  a  quality  equal 
to  good  standard  practice.  Material  shall  be 
of  such  kind  and  quality  as  to  assure 
reasonable  durability  and  economy  of 
maintenance,  all  commensurate  with  the 
class  of  building  under  consideration. 

4.  All  members  and  parts  of  the 
construction  shall  be  properly  designed  to 
carry  all  loads  imposed  without  detrimental 
effect  on  finish  or  covering  materials. 

5.  The  structure  shall  be  adequately  braced 
against  lateral  stresses  and  each  member 
shall  be  correctly  fitted  and  connected. 

6.  Adequate  precautions  shall  be  taken  to 
protect  against  fire  and  accidents. 

7.  All  related  facilities  which  require 
accessibility  to  the  handicapped  must  comply 
with  the  Uniform  Federal  Accessibility 
Standard  (UFAS). 


V.  Fire  Protection  and  Safety.  A.  The 
design  of  the  ate  plan  for  each  manufactured 
community  and  scattered  site  shall  meet  the 
fire  protection  and  safety  requirements  of  the 
local  authority  responsible  for  providing  the 
necessary  fire  protection  services. 

B.  All  fire  detection  and  alarm  systems, 
and  water  supply  requirements  for  fire 
protection  for  manufactured  communities 
shall  be  in  accordance  with  the  local 
authority  responsible  for  providing  the 
necessary  fire  protection  services. 

C.  Any  portion  of  a  manufactured  home 
shall  not  be  closer  than  the  local  separation 
requirements  of  the  development  standard  for 
side  to  side,  end  to  end,  and  end  to  side 
siting.  If  the  exposed  composite  wall  and  roof 
of  two  or  more  manufactured  homes  are 
proposed  to  be  joined  they  shall  be  without 
openings  and  constructed  of  materials  which 
will  provide  a  minmum  one-hour  fire  rating 
each,  or  the  manufactured  homes  are 
separated  by  a  one-hour  fire  rated  barrier 
designed  and  approved  for  such  installation 
and  permitted  by  the  authority  having 
jurisdiction. 

D.  Manufactured  homes  shall  not  be 
positioned  veriically  (stacked)  with  one  over 
the  other  in  whole  or  in  part  without  the 
specific  approval  of  the  authority  having 
jurisdiction. 

Part  C— Drawings,  Specifications,  Contract 
Documents  and  Other  Documentation 

1.  General.  Adequate  site  development  and 
foundation  installation  drawings  and 
specfications  shall  be  provided  by  the 
applicant  or  dealer-contractor  to  FmHA  to 
fully  describe  the  construction  and  other 
development  work.  These  documents  shall  be 
provided  according  to  the  requirements  of 
5  1924.5(f)(1)  of  this  subpart.  Contract 
documents  will  be  prepared  in  accordance 
with  5  1924.6  and,  in  the  case  of  multiple 
family  housing  construction  and 
development,  { 1924.13  of  this  subpart. 

A.  The  documents  recommended  shall  be 
used  as  a  guide  for  drawings  and 
specifications  to  be  submitted  in  support  of 
all  types  of  loan  and/or  grant  applications 
involving  manufactured  homes.  Adequate 
and  accurate  drawings  and  specifications  are 
necessary  to: 

1.  Determine  the  acceptability  of  the 
physical  environment  and  improvements, 

2.  Determine  compliance  with  the 
applicable  standards  and  codes, 

3.  Review  cott  estimates,  and 

4.  Provide  a  basis  for  financing, 
inspections,  and  the  warranty. 

B.  Detailed  floor  plans,  drawings  and 
specifications  are  not  required  for  any 
manufactured  home  to  be  installed  on  a 
scattered  site,  in  a  subdivision  or  rental 
housing  project  However,  a  schematic  floor 
plan  should  be  submitted  by  the  applicant 
when  applying  for  FmHA  financing.  The  unit 
must  have  an  affixed  label  as  specified  in 
paragraph  XIV  (c)(3)  of  Exhibit  F  of  Subpart 
A  of  Part  1944  indicating  that  the  unit  is 
constructed  to  the  FmHA  thermal 
requirements  for  the  appropriate  winter 
degree  days.  This  will  indicate  that  the 
manufacturer  certifies  that  the  unit  has  been 
properly  inspected  and  if  meets  the  FmHA 
Thermal  Perifonnance  Construction  Standard. 


C.  For  proposed  construction,  the  builder  or 
dealer-contractor  shall  submit  with  the  loan 
or  grant  applicatioa  design  calculations, 
details  and  drawings  for  the  installation, 
anchorage  and  construction  of  the  permanent 
foundations  and  perimeter  enclosure  to  be 
used.  Drawings  and  specifications  for 
foundation  systems  will  be  reviewed  and 
examined  by  either  the  FmHA  County 
Supervisor,  District  Director,  or  State 
Architect/Engineer  for  foundation  support 
locations,  loads  and  connection  requirements 
specified  by  the  maiufacturer  as  a  basis  for 
evaluating  foundation  compliance  with  the 
FmHA/MPS  or  Model  Building  Code,  and  for 
determining  design  suitability  for  soil 
conditions.  Drawings  and  specifications  will 
also  be  examined  by  FmHA  to  determine 
compliance  with  all  other  on-site  features  not 
covered  by  the  FMHCSS. 

D.  Foundation  design  sections  and  details 
of  all  critical  construction  points  systems, 
anchorage  methods,  and  structural  items 
shall  be  scaled  as  necessary  to  provide  all 
appropriate  information  1:30  (3/8"=l'-0") 
minimum. 

II.  Scattered  Sites.  Drawings  for  single 
family  manufactured  housing  shall  be 
submitted  by  the  applicant  in  addition  to  the 
requirements  of  paragraph  I  above  and  the 
requirements  of  paragraphs  II A  and  D-7  of 
Exhibit  C  of  this  subpart. 

III.  Subdivisions.  A.  S  1804.74  of  Subpart  D 
of  1804  (Exhibit  A  of  FmHA  Instruction  424.5) 
will  be  used  as  a  guide  by  the  applicant  or 
builder-developer  in  preparing  a  proposal, 
and  in  providing  supporting  documents  for  a 
site  development  with  10  or  more  sites. 

B.  5  1804.74  of  Subpart  D  of  Part  1804 
(Exhibit  A  of  FmHA  Instruction  424.5)  will  be 
used  by  FmHA  County  Supervisors,  District 
Directors,  and  State  Directors  in  reviewing 
subdivision  submissions. 

IV.  Rental  Housing  Projects.  A.  Subpart  D 
of  Part  1804  of  this  chapter  (FmHA 
Instruction  424.5)  will  be  used  as  a  guide  by 
the  applicant  or  dealer-contractor  in 
preparing  a  proposal  and  supporting 
documents  for  manufactured  housing  rental 
projects. 

B.  Subpart  D  of  Part  1804  of  this  chapter 
(FmHA  Instruction  424.5)  shall  be  used  by 
FmHA  County  Supervisors,  District  Directors, 
and  State  Directors  in  reviewing 
manufactured  housing  rental  project 
submissions. 

V.  Specifications.  A.  Form  FmHA  424-2, 
"Description  of  Materials,"  or  other 
acceptable  and  comparable  descriptions  of 
all  materials  used  for  site  development, 
foundation  installation  and  the  permanent 
perimeter  enclosure  shall  be  submitted  with 
the  drawings  by  the  applicant. 

B.  The  material  identification  information 
shall  be  in  sufficient  detail  to  fully  describe 
the  material,  size  and  grade.  Where 
necessary,  additional  sheets  shall  be 
attached  as  well  as  manufacturer's 
specification  sheets  for  equipment  and/or 
special  materials. 

Part  D— Inspection  of  Development  Work 

I.  General.  The  foDowing  policies  will 
govern  the  inspection  of  all  manufactured 
housing  development  work.  This  includes 
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scattered  sites,  subdivisions,  rental  housing 
projects  and  all  accessory  structures  and 
related  facilities  unless  otherwise  indicated. 

II.  Inspections.  A.  The  responsibility  for 
frequency  and  propose  of  inspections  shall  be 
in  accordance  with  S  1924.9(b)  (1),  (2)  and  (3) 
of  this  subpart.  The  inspection  requirements 
of  S  1924.13  apply  to  the  planning  and 
conduct  of  construction  work  on  all  515 
housing  developments  that  are  more 
extensive  in  scope  and  more  complex  in 
nature  than  those  involving  an  individual 
manufactured  housing  unit.  The  Stage  2 
inspection  customary  for  site-built  housing 
when  the  building  is  enclosed  is  not  required 
for  manufactured  homes. 

The  Stage  2  inspection  for  manufactured 
homes  will  be  made  within  two  working  days 
after  erection  or  placement  on  the  foundation 
to  determine  compliance  with  accepted 
installation  drawings  and  specifications  for 
installation  and  set-up  and  to  verify  that  the 
correct  unit  is  on  the  site. 

Stages  2  and  3  inspections  for 
manufactured  homes  may  be  combined  when 
authorized  by  the  State  Director. 

B.  The  borrower  will  join  the  County 
Supervisor  or  the  District  Director  in  making 
periodic  inspections  as  often  as  possible  and 
always  for  the  flnal  inspection. 

C.  The  borrower  should  be  encouraged  to 
make  enough  periodic  visits  to  the  site  to  be 
familiar  with  the  progress  and  performance  of 
the  work  in  order  to  protect  the  borrower's 
interest.  If  the  borrower  observes  or 
otherwise  becomes  aware  of  any  fault  or 
defect  in  the  work  or  nonconformance  with 
the  contract  documents,  the  borrower  should 
give  prompt  written  notice  thereof  to  the 
dealer-contractor  and  a  copy  of  the  notice  to 
the  appropriate  County  Supervisor  or  District 
Director. 

D.  During  inspection,  it  will  generally  be 
infeasible  to  determine  whether  a 
manufactured  unit  erected  on  a  site  was 
properly  braced  and  stiffened  during 
transportation.  Inspectors  should  examine 
these  units  to  determine  that  there  is  no 
obvious  damage  or  loosening  of  fastenings 
that  may  have  occurred  during 
transportation.  The  dealer-contractor  must 
warrant  these  units  against  such  damage, 
which  should  protect  FmHA's  interest. 

III.  Warranty  Plan  Coverage.  The  warranty 
requirements  for  all  development  work  shall 
be  in  accordance  with  \  1924.9(d]  of  this 
subpart  and  Exhibit  F  of  Subpart  A  of  Part 
1944  of  this  chapter. 

PART  1944— HOUSING 

6.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  7  CFR  2.23;  7  2.70. 

Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

§1944.3    [Amended] 

7.  In  §  1944.3  paragraph  (a)(3)  is 
amended  by  replacing  the  period  at  the 
end  of  the  sentence  with  a  comma  and 
adding  the  following:  "except  for 
manufactured  homes." 


8.  In  S  1944.3  paragraph  (b)(9)  is 
amended  by  replacing  the  period  at  the 
end  of  the  sentence  with  a  comma  and 
adding  the  following:  "and  incidental 
expenses  authorized  in  Exhibit  F  of  this 
subpart." 

§1944.16    [Amended] 

9.  In  §  1944.16  paragraph  (b)  is 
amended  by  adding  at  the  end  of  the 
paragraph  the  following:  "Loans  will  not 
be  made  on  an  existing  manufactiu^d 
home  unless  it  is  already  financed  with 
a  Section  502  Riual  Housing  Loan  or  is 
being  sold  from  FmHA  inventory." 

10.  In  S  1944.16  paragraph  (c)  is 
amended  by  adding  the  following  after 
the  first  sentence:  "Manufactured  homes 
will  not  be  repaired  unless  authorized  in 
§  1944.40  or  Exhibit  F.  paragraph  {IV)(d) 
of  this  subpart. 

11.  Section  1944.16  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1944.16    Building  requirements. 

***** 

(e)  Manufactured  homes.  Exhibit  F  of 
this  subpart  contains  supplemental 
information  concerning  building 
requirements  for  manufactured  homes. 

§1944.17    [Amended] 

12.  In  (  1944.17  paragraph  (a)(1)  is 
amended  by  replacing  the  period  at  the 
end  of  the  sentence  with  a  comma  and 
adding  the  following:  "except  as 
provided  in  Exhibit  F  of  this  subpart." 

13.  Section  1944.17  is  amended  by 
adding  paragraph  (a)(2)(vi)  to  read  as 
follows: 

§  1944.17    Maximum  loan  amounts. 

(a)  *  •  * 

(2)  *  *  * 

(vi)  The  manufactured  home  and  site 
meet  the  requirements  in  Exhibit  F  of 
this  subpart  and  Exhibit }  of  Subpart  A 
of  Part  1924  of  this  chapter. 
***** 

14.  Section  1944.22  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1944.22    Refinancing  debts. 

(a)  Refinancing  of  FmHA  debts  and 
debts  on  a  building  site  without  a 
dwelling  or  debts  on  a  manufactured 
home  is  not  authorized. 

***** 

15.  Section  1944.24  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1944.24    Technical  services. 

***** 

(b)  Planning  and  performing  site 
development  work.  Any  site 
development  will  be  planned  and 
completed  in  accordance  with  Subpart  D 


of  Part  1804  of  this  chapter  (FmHA 
Instruction  424.5),  except  as  provided  for 
manufactured  homes  in  Exhibit  ]  of 
Subpart  A  of  Part  1924  of  this  chapter. 
Subdivisions  will  be  accepted  by  FmHA 
without  further  processing  when  the 
developer  provides  written  evidence  of 
ciurent  subdivision  acceptance  by  HUD 
or  VA.  The  developer  must  also  provide 
proof  of  compliance  with  exception 
conditions  established  by  HUD  or  VA. 
Such  evidence  will  be  reviewed  and 
approved  by  the  State  Director. 


§1944.26    [Amended] 

16.  In  9  1944.25  paragraph  (c)  is 
amended  in  the  first  sentence  by  adding 
between  the  phrases  "33  years"  and 
"from  the  date"  the  following:  "(30  years 
for  a  manufactured  home  loan)". 

17.  Section  1944.30  is  amended  by 
adding  paragraph  (b)(8)  to  read  as 
follows: 

§  1944.30    Preparation  of  loan  docicet 

(b)  *  *  • 

(8)  When  the  loan  is  for  a 
manufactured  home,  the  supplemental 
information  needed  is  listed  in  Exhibit  F, 
paragraph  XVIII  of  this  subpart. 

18.  In  Section  1944.34,  paragraph 
(f)(l)(iii)  is  amended  in  the  first  sentence 
by  adding  between  the  phrases  "33 
years"  and  "imless  authorized"  the 
following:  "(30  years  for  a  manufactured 
home  loan)". 

19.  Section  1944.40  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


§1944.40 
loans. 


Rural  housing  disaster  (RHD) 


RHD  loans  may  be  made  to  repair 
(except  no  RHD  loan  may  be  made  on  a 
manufactured  home  unless  the  unit  is 
already  financed  with  a  Section  502 
rural  housing  loan)  or  replace  dwellings 
which  were  damaged  or  destroyed  by  a 
natural  disaster  such  as  earthquake, 
flood,  forest  fire,  severe  windstorm  or 
lightning. 
***** 

20.  Section  1944.45  is  amended  by 
revising  paragraph  (a),  introductory  text 
of  paragraph  (b),  and  (c)(2)  to  read  as 
follows: 

§  1944.45    Conditional  commitments. 

(a)  General.  A  conditional 
commitment  is  assurance  from  FmHA  to 
a  qualified  builder,  dealer-contractor  or 
seller  that  a  dwelling  to  be  built, 
rehabilitated,  or  developed  as  a 
manufactured  home  package  and 
offered  for  sale  will  be  acceptable  for 
purchase  by  qualified  RH  loan 
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applicants  if  built  in  accordance  with 
FmHA  approved  plans  and 
specifications  and  priced  at  not  more 
than  a  specified  maximum  amount.  The 
conditional  commitment  does  not 
reserve  funds  for  a  loan  nor  does  it 
assure  that  the  area  the  dwelling  is  in 
will  remain  rural  or  that  an  eligible  loan 
applicant  will  be  available  to  buy  the 
dwelling. 

(b)  Eligibility.  To  be  eligible  for 
conditional  commitments,  the  builder, 
dealer-contractor,  or  seller  must: 

•  •        •        •        • 

(c)  *  *  * 

(2)  Conditional  commitments  will  be 
issued  by  FmHA  only  for  new  homes  to 
be  constructed,  new  manufactured 
homes,  or  existing  homes  (other  than 
manufactured]  to  be  rehabilitated. 

•  •        *        *        * 

§1944.45    [Amended] 

21.  In  Section  1944.45,  paragraph  (d)  is 
amended  in  the  first  sentence  by  adding 
between  the  phrases  "to  a  builder"  and 
"who  packages"  the  following:  "or 
dealer-contractor." 

22.  In  Section  1944.45  paragraph  (h)  is 
amended  in  the  first  sentence  by 
removing  "Exhibit  D"  and  adding  in  its 
place  the  following:  "Exhibits  D  and  J 
(for  manufactured  homes)". 

23.  In  Section  1944.45  paragraph  (k)  is 
amended  in  the  first  sentence  by  adding 
between  the  phrases  "builder"  and  "or 
seller"  the  following:  "dealer- 
contractor";  and  between  the  phrase 
"Builder's  Warranty"  and  "or  provide" 
the  following:  "(manufactured  home 
warranty  will  be  in  accordance  with 
Exhibit  F.  paragraph  XIII  of  this 
subpart)". 

24.  Paragraph  IIB  of  Exhibit  A  of 
Subpart  A  is  amended  by  adding  at  the 
end  of  the  paragraph  the  following: 
"Additional  information  required  for 
manufactured  homes  is  listed  in  Exhibit 
F.  paragraph  XVIII  of  this  subpart." 

25.  Subpart  A  is  amended  by  adding 
Exhibit  F  which  reads  as  follows: 

Exhibit  F — Supplemental  Requiraments  for 
Making  Section  502  RH  Loans  for 
Manufactured  Homes 

Paragraph 

I.  What  are  the  general  conditions  for 

financing  a  manufactured  home? 

II.  What  are  the  definitions  of  terras  used  in 
this  Exhibit? 

III.  What  are  the  appHcant  eligibility 
requirements? 

IV.  For  what  purposes  may  Section  502  RH 
loan  funds  be  used? 

V.  For  what  purposes  may  Section  502  RH 
funds  not  be  used? 

VI.  What  are  the  building  and  siting 
requirements? 

VU.    How  will  a  manufactured  home  be 
appraised? 


VIII.  What  are  the  loan  limitations? 

IX.  How  does  a  dealer-contractor  qualify  to 
participate  in  the  program? 

X.  What  are  tht  County  Supervisor's, 
District  Director's  and  State  Director's 
responsibilities  in  evaluating  a  dealer- 
contractor? 

XI.  What  are  the  contract  requirements? 

XII.  What  are  the  lien  release  requirements? 

XIII.  What  are  the  warranty  requirements? 

XIV.  What  are  the  requirements  for 
inspections  and  design  reviews? 

XV     What  are  the  rates  and  terras  of  the 
loan? 

XVI.  Can  a  borrower  be  granted  interest 
credit  with  a  Section  502  RH  loan  on  a 
manufactured  home? 

XVII.  May  a  desier-contractor  obtain 
conditional  oommitments  for 
manufactured  homes? 

XVIII.  What  information  must  an  RH 
applicant  submit  with  a  request  for 
financing  a  manufactured  home? 

XIX.  What  are  the  other  considerations? 

/.     What  are  the  general  conditions  for 
financing  a  mantrfactured  home? 

a.  This  Exhibit  provides  for  the  financing  of 
a  manufactured  home  (herein  called  unit) 
with  a  Section  508  Rural  Housing  loan. 
Manufactured  structures  (as  described  in 
Exhibit  B  to  Subpart  A  of  Part  1924), 
generally  referred  to  as  modular  homes  that 
are  constructed  to  the  FmHA  adopted  MPS  or 
FmHA  recognized  building  codes,  are  not 
affected  by  this  Exhibit.  All  parts  of  Part 
1944,  Subpart  A  of  this  chapter  apply  unless 
modified  by  this  Exhibit. 

b.  FmHA  may  finance  a  manufactured 
home  if  both  the  unit  and  its  site  are  covered 
by  the  mortgage  or  Deed  of  Trust.  The 
encumbered  property  must  be  covered  under 
a  standard  real  estate  title  insurance  policy 
or  attorney's  title  opinion  that  identifies  the 
site  and  unit  as  real  property  ,md  insures  or 
indemnifies  against  any  loss  if  the 
manufactured  home  is  determined  not  to  be 
part  of  the  real  property.  The  unit  and  site 
must  be  taxed  as  real  estate  by  the 
jurisdiction  where  located,  if  such  taxation  is 
permitted  under  applicable  law,  when  the 
loan  is  closed.  FmHA  may  not  finance  a  lot 
for  a  unit  already  owned  by  the  applicant.  It 
is  a  violation  of  this  regulation  to  finance 
furniture  or  to  refinance  any  existing  debts 
owed  by  the  applicant/borrower. 

//.     What  are  the  definitions  of  terms  used  in 
this  Exhibit? 

As  used  in  this  Exhibit  the  term— 
a.  "Manufactured  Home"  (Unit)  means  a 
structure  which  is  built  to  the  Federal 
Manufactured  Hoitie  Construction  and  Safety 
Standards  and  FmHA  Thermal  requirements. 
It  is  transportable  in  one  or  more  sections, 
which  in  the  traveling  mode  is  ten  body  feet 
or  more  in  width,  and  when  erected  on  site  is 
four  hundred  or  more  square  feet,  and  which 
is  built  on  a  permanent  chassis  and  designed 
to  be  used  as  a  dwelling  with  or  without  a 
permanent  foundation  when  connected  to  the 
required  utilities.  It  is  designed  and 
constructed  for  permanent  occupancy  by  a 
single  family  and  contains  permanent  eating, 
cooking,  sleeping  and  sanitary  facilities.  The 
plumbing,  heating,  and  electrical  systems  are 


contained  in  the  structure.  For  the  purpose  of 
the  FmHA  Section  502  manufactured  home 
program  permanent  foundations  are  required. 

b.  "Furniture"  means  movable  articles  of 
personal  property  sudi  as  drapes,  beds, 
bedding,  chairs,  sofas,  divans,  lamps,  tables, 
televisions,  radios,  or  stereo  sets,  and  other 
similar  items  of  personal  property,  but 
furniture  does  not  include  wall-to-wall 
carpeting,  refrigerators,  ovens,  ranges, 
washing  machines,  clothes  dryers,  heating  or 
cooling  equipment  or  other  similar  items. 

c.  "Single  Wide"  means  a  dwelling  unit 
that  is  12  or  more  feet  in  «vidth  and  contains 
400  or  more  square  fett.  It  is  a  totally  self- 
contained  dwelling  unit  as  transported  from 
the  factory  on  a  single  permanent  chassis. 

d.  "Double  Wide"  means  two  or  more 
sections  transported  from  the  factory  on  a 
permanent  chassis  intended  to  be  joined 
together  horizontally  when  located  on  the 
site,  but  capable  of  independent  movement 
The  sections  when  joined  together  must  be  20 
or  more  feet  in  width. 

e.  "Eligible  Options"  mean  items  that  could 
be  financed  under  the  Section  502  Program 
but  are  not  included  in  the  base  price  for  the 
manufactured  home  unit.  Examples  are 
appliances,  wiring  for  dryer,  plumbing  for 
washer,  standard  bathroom  and  kitchen 
fixtiuvs,  etc. 

f.  "Federal  Manufactured  Home 
Construction  and  Safety  Standards" 
(FMHCSS)  mean  a  1978  Federal  Standard 
commonly  known  as  the  HUD  standards  for 
the  construction,  desiyi  and  performance  of  a 
manufactured  home  which  meets  the  needs  of 
the  public  including  the  need  for  quality, 
durability  and  safety.  Units  conforming  to  the 
FMHCSS  are  certified  by  an  affixed  label 
that  reads  as  follows: 

AS  EVIDENCED  BY  THIS  LABEL  NO. 

THE  MANUFACTURER 

CERTMES  TO  THE  BEST  OF  THE 
MANUFACTURER'S  KNOWLEDGE  AND 
BELIEF  THAT  THIS  MANUFACTURED 
HOME  HAS  BEEN  INSPECTED  IN 
ACCORDANCE  WITH  THE 
REQUIREMENTS  OF  THE  DEPARTMENT 
OF  HOUSING  AND  URBAN 
DEVELOPMENT  AND  IS  CONSTRUCTED  IN 
CONFORMANCE  WITH  THE  FEDERAL 
MANUFACTURED  HOME  CONSTRUCTION 
AND  SAFETY  STANDARDS  IN  EFFECT  ON 
THE  DATE  OF  MANUFACTURE.  SEE  DATA 
PLATE. 

g.  "Dealer-Contractor"  is  a  person,  firm, 
partnership  or  corporation  in  the  business  of 
selling  and  servicing  manufactured  homes 
and  developing  sites  for  manufactiu«d 
homes.  A  person,  firm,  partnership  or 
corporation  not  capable  of  providing  the 
complete  service  is  not  eligible  to  be  a 
"dealer-contractor." 

h.  "New  Unit"  means  a  unit  not  previously 
occupied  as  a  residence  and  less  than  1  year 
old. 

i.  "Existing  Unit"  is  a  unit  previously 
occupied  as  a  residence  or  more  than  1  year 
old. 

j.  "Design  Approval  Primary  Inspection 
Agency"  (DAPIA)  is  a  State  or  private 
organization  which  has  been  approved  by  the 
Secretary  of  HUD  to  evaluate  (i.e.  approve  or 
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disapprove)  manufactured  home  designs  and 
quality  control  programs. 

///.  Wfiat  are  the  applicant  eligibility 
requirements? 

An  applicant  meeting  the  eligibility 
requirements  of  §5  1944.8  and  1944.9  of  this 
subpart  is  eligible  for  a  loan  on  a 
manufactured  home. 

IV.  For  what  purposes  may  Section  502  RH 
loan  funds  be  used? 

FmHA  may  Tinance  the  following  when  a 
real  estate  mortgage  covers  both  the  unit  and 
the  lot: 

a.  A  new  unit  for  a  site  owned  by  the 
applicant  which  meets  the  requirements  and 
limitations  of  §  1944.11  of  this  subpart  or  a 
leasehold  meeting  the  provisions  of 

§  1944.15(a)(5)  of  this  subpart. 

b.  A  new  unit  and  a  site  which  meets  the 
requirements  of  §  1944.11  of  this  subpart. 

c.  Site  development  work.  The  types  of  site 
development  required  and  permitted  are  in 
paragraph  VI  of  this  Exhibit  and  Part  1924. 
Subpart  A  of  this  chapter. 

d.  Subsequent  loans  for  equity  or  repair 
with  a  transfer,  credit  sale,  or  a  subsequent 
loan  for  repair  of  a  unit  if  the  unit  is  currently 
financed  with  a  Section  502  Rural  Housing 
loan. 

e.  Transportation  and  set-up  costs  if  a  new 
unit  is  financed. 

V.  For  what  purposes  may  Section  502  RH 
funds  not  be  used? 

FmHA  may  not  use  loan  funds  to  finance: 

a.  An  existing  unit  and  site  unless  it  is 
already  financed  with  a  Section  502  Rural 
Housing  loan  or  is  being  sold  from  FmHA 
inventory. 

b.  The  purchase  of  a  site  without  also 
financing  the  unit. 

c.  Existing  debts  owed  by  the  applicant/ 
borrower. 

d.  A  unit  without  an  affixed  certified  label 
indicating  the  construction  of  the  unit  is  in 
accordance  with  the  FMHCSS. 

e.  Alteration  or  remodeling  of  the  unit 
when  the  initial  loan  is  made. 

f.  Furniture  as  defined  in  this  Exhibit. 

g.  Any  unit  not  constructed  to  the  FmHA 
thermal  standards  as  identified  by  an  affixed 
label  for  the  winter  degree  day  zone  where 
the  unit  will  be  located. 

h.  A  unit  that  at  the  time  of  loan  approval 
would  result  in  more  than  one  person  per 
room.  The  number  of  rooms  include 
bedrooms,  living  room,  dining  room,  kitchen, 
den  or  family  room. 

i.  Repairs  unless  authorized  in  paragraph 
(IV)(d)  of  this  Exhibit. 

VI.  What  are  the  building  and  siting 
requirements? 

The  unit  must  be  modest  in  design,  size  and 
cost  as  defined  in  \  1944.16(a)  of  this  subpart. 
The  floor  area  must  be  400  square  feet  or 
more,  and  the  width  12  feet  or  more  for  a 
single  wide  unit  and  20  feet  or  more  for  a 
double  wide  unit.  Construction  of  the  unit 
must  conform  with  the  FMHCSS  as 
evidenced  by  an  affixed  certification  label. 
The  unit  must  be  constructed  to  the  FmHA 
thermal  requirements  of  Exhibit  D  of  Subpart 
A  of  Part  1924  of  this  chapter  and  identified 
by  an  affixed  label  as  required  in  paragraph 


XIV  c  3  of  this  Exhibit.  Site  development  and 
set-up  must  conform  to  Exhibit  J  of  Subpart  A 
of  Part  1924  of  this  chapter. 

VII.    How  will  a  manufactured  home  be 
appraised? 

a.  The  appraiser  will  use  normal  single 
family  residential  appraisal  techniques  when 
appraising  a  manufactured  home  and  the  site. 
Since  other  manufactured  homes  and  sites 
provide  the  most  similar  comparables,  every 
effort  must  be  made  to  obtain  such 
comparables  even  if  their  distance  from  the 
subject  is  greater  than  normally  desirable.  If 
other  units  are  not  available  within  a 
reasonable  distance,  the  appraiser  may  use 
other  than  manufactured  homes  after 
adjusting  for  location,  construction  material, 
size,  quality,  etc. 

b.  The  appraiser  will  use  Marshall  and 
Swift  cost  data  for  manufactured  housing  to 
determine  the  cost  approach.  An  alternate 
cost  method  may  be  substituted  for  Marshall 
and  Swift  with  prior  authorization  from  the 
National  Office. 

VIU.     What  are  the  loan  limitations? 

A  loan  for  a  new  unit,  new  unit  and  site  or 
an  existing  site  and  unit  may  not  exceed  the 
final  reconciliation/estimated  value  of  the 
developed  security  as  determined  by  a  real 
estate  appraisal. 

IX.  How  does  a  dealer-contractor  qualify  to 
participate  in  the  program? 

A  dealer-contractor  may  apply  to 
participate  by  submitting  Form  FmHA  1944-5, 
"Dealer-Contractor  Application,"  and  a 
current  financial  statement  prepared  by  a 
public  accountant  and  certified  by  the  dealer 
to  the  FmHA  County  Supervisor.  A  person, 
firm,  partnership  or  corporation  unable  to 
provide  a  full  service  of  sales,  service, 
erection  and  site  development  is  not  eligible 
to  participate  as  a  dealer-contractor.  To 
qualify  to  participate  a  dealer-contractor 
must  be: 

a.  Financially  responsible, 

b.  Qualified  to  perform  satisfactorily  the 
set-up  of  the  homes  and  site  development 
work. 

a  Equipped  to  extend  proper  services  to 
the  customer,  and 

d.  Willing  to  provide  a  warranty  as 
required  in  paragraph  XIII  of  this  Exhibit. 

X.  What  are  the  County  Supervisor's, 
District  Director's  and  State  Director's 
responsibilities  in  evaluating  a  dealer- 
contractor? 

a.  The  County  Supervisor  will: 

1.  Maintain  an  operational  file  for  each 
dealer-contractor  who  submits  Form  FmHA 
1944-5,  "Dealer-Contractor  Application,"  and 
a  certified  financial  statement. 

2.  Obtain  a  commercial  credit  report  on  the 
firm  and  consumer  credit  reports  on  each  of 
the  principals. 

3.  Make  direct  checks  on  trade  and  bank 
references  and  check  with  the  local  Better 
Business  Bureau. 

4.  Inspect  the  dealer's  place  of  business  to 
determine  the  pelmanency  of  same  and  the 
adequacy  of  available  equipment. 

5.  Obtain  copies  of  brochures,  descriptive 
literature,  guarantees,  sales  contracts,  and 
price  lists. 


6.  Determine  that  the  dealer-contractor  has 
the  necessary  equipment  and  experience  to 
perform  or  subcontract  all  site  development 
work.  If  the  firm  uses  subcontractors,  obtain 
the  names  of  the  subcontractors  and  their 
qualifications.  A  field  inspection  of  recently 
developed  sites  and  set-ups  would  be 
desirable  in  determining  whether  the  dealer- 
contractor  has  the  necessary  experience. 

7.  Carefully  analyze  the  above  information 
to  determine  if  the  dealer-contractor  is  able 
to  provide  the  full  service  of  sales,  service, 
erection  and  warranty  of  manufactured 
homes  and  developing  sites  for  them.  Submit, 
through  the  District  Director,  to  the  State 
Director  a  recommendation  with  supporting 
documentation  as  to  whether  or  not  the 
dealer-contractor  is  acceptable. 

8.  Maintain  a  complaint  file  on  each  dealer- 
contractor  to  establish  a  basis  for  limiting 
future  business  with  that  dealer-contractor,  if 
necessary.  Any  u/ireso/ferf  complaints  are 
reasons  for  possible  debarment  action  under 
Subpart  E  of  Part  1924  of  this  chapter. 

b.  The  District  Director  will  review  the 
County  Supervisor's  recommendations  and 
forward  them,  with  any  additional  comments, 
to  the  State  Director  for  review. 

c.  The  State  Director  will  make  the  decision 
on  dealer-contractor's  acceptability  and.  if 
acceptable,  issue  a  letter  of  acceptance.  The 
State  Director  will  also  issue  a  list  of 
acceptable  dealer-contractors  in  the  state  as 

a  supplement  to  this  Exhibit.  If  the  State 
Director  determines  the  dealer-contractor  not 
acceptable,  appeal  rights  will  be  granted  as  if 
the  decision  were  covered  by  Subpart  B  of 
Part  1900  of  this  chapter.  Any  dealer- 
contractor  held  not  to  be  acceptable  may 
reapply  for  acceptance  at  any  time  the 
dealer-contractor  has  reason  to  believe  the 
conditions  leading  to  the  determination  have 
been  removed. 

XI.     What  are  the  contract  requirements? 

The  dealer-contractor  must  sign  Form 
FmHA  424-6,  "Construction  Contract."  which 
will  cover  both  the  unit  and  site  development 
work.  The  "borrower  method"  of 
development  or  use  of  multi-contracts  is 
prohibited.  A  dealer-contractor  may  use 
subcontractors  if  the  dealer-contractor  is 
solely  responsible  for  all  work  under  the 
contract.  Payment  for  all  work  will  be  in 
accordance  with  Form  FmHA  424-6  and 
Subpart  A  of  Part  1924  of  this  chapter,  except 
no  payment  will  be  made  for  materials  or 
property  stored  on  site  (e.g.  payment  for  a 
unit  will  be  made  only  after  it  is  permanently 
attached  to  the  foundation). 

Xn.     What  are  the  lien  release 
requirements? 

All  persons  furnishing  materials  or  labor  in 
connection  with  the  contract  must  sign  Form 
FmHA  424-10,  "Release  by  Claimants. ' 
except  the  manufacturer  of  the  unit.  The 
manufacturer  of  the  unit  must  furnish  an 
executed  manufacturer's  certificate  of  origin 
that  the  unit  is  free  and  clear  of  all  legal 
encumbrances.  The  use  of  Form  FmHA  424- 
10  is  optional  in  a  State  if  the  State  Director 
has  issued  a  State  supplement  not  requiring 
its  use.  However,  in  all  states  the  certificate 
of  origin  is  required. 
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XIII.  What  are  the  warranty  requirements? 

A  dealer-contractor  must  provide  a 
warranty  in  accordance  with  the  provisions 
of  §  1924.g(d)  of  Subpart  A  of  Part  1824.  The 
warranty  must  identify  the  unit(t)  by  serial 
numberfs).  The  dealercontractor  must  certify 
that  the  manufactured  home  property 
substantially  complies  with  the  plans  and 
specifications  and  the  manufactured  home 
sustained  no  hidden  damage  during 
transportation  and.  if  manufactured  in 
separate  sections,  that  the  sections  were 
properly  joined  and  sealed  according  to  the 
manufacturer's  specifications.  The  dealer- 
contraclor  will  also  furnish  the  applicant  with 
a  copy  of  all  manufacturer's  warranties. 

XIV.  What  are  the  requirements  for 
inspections  and  design  reviews? 

a.  The  County  Supervisor  will  inspect  and 
review  for  purposes  of  determining  that  the 
government's  security  is  adequate  and  that 
the  general  goals  of  the  program  are  being 
complied  with  but  not  for  the  protection  of 
the  specific  borrower 

1.  That  the  unit  has  a  properly  afHxed 
certification  label  indicating  the  construction 
of  the  unit  is  in  accordance  with  the 
FMHCSS. 

2.  That  the  unit  is  modest  in  size,  design 
and  cost  in  accordance  with  S  1944.16  of  this 
subpart  and  other  housing  financed  for 
similar  applicants  in  the  area. 

3.  That  the  thermal  design  certification  has 
been  provided  as  required  in  paragraphs 
XIV(c)(2)(i)  or  XIV(cK2)(ii). 

4.  That  the  unit  contains  the  manufacturer's 
thermal  certification  as  required  in  paragraph 
XlV(c)(3)  of  this  Exhibit,  and  that  the 
certified  winter  degree  days  are  correct  for 
the  location  of  the  unit. 

5.  To  determine  compliance  with  Exhibit  J 
of  Subpart  A  of  Part  1924  of  this  chapter  for 
ail  onsite  development  and  features  not 
covered  by  the  FMHCSS. 

6.  To  determine  foundation  support 
locations,  loads  and  connection  requirements 
specified  by  the  manufacturer  as  a  basis  for 
evaluating  foundation  compliance  with 
Exhibit  I  of  Subpart  A  of  Part  1924  of  this 
chapter  and  for  determining  design  suitability 
for  the  soil  conditions. 

7.  To  determine  compliance  with  site 
development  requirements  including  required 
siting  approval  by  State  and  local  authorities, 
when  those  entities  regulate  manufactured 
home  siting. 

8.  To  determine  that  the  site  is  in 
compliance  with  Subpart  G  of  Part  1940  of 
this  chapter. 

b.  Designs  must  be  reviewed  and 
construction  must  be  inspected  in  accordance 
with  the  procedures  established  by  the 
Secretary  of  HUD  in  24  CFR  Part  3282. 

c.  Units  must  be  designed  and  constructed 
in  accordance  with  Exhibit  D  to  Subpart  A  of 
Part  1924,  'Thermal  Performance 
Construction  Standards." 

1.  The  manufacturer  must  assign  a  unique 
designation  to  the  design  for  each  unit 
proposed  for  FmHA  financing.  This 
designation  may  not  be  repeated  for  any 
design  package  with  a  lower  thermal 
resistance. 

2.  The  unit  must  be  designed  to  conform 
with  either  the  prescriptive  standards  in 


paragraph  IV  A  of  Exhibit  D  to  Subpart  A  of 
Part  1924,  or  the  optional  standards  in 
paragraph  IV  C  of  Exhibit  D  to  Subpart  A  of 
Part  1924. 

(i)  If  a  manufacturer  proposes  that  a  design 
conform  with  paragraph  IV  A  of  Exhibit  D  to 
Subpart  A  of  Part  1924,  then  a  DAPIA, 
qualified  registered  engineer  or  qualified 
registered  architect  must  evaluate  the 
thermal  design  of  the  unit  and  determine  the 
maximum  number  of  winter  degree  days  in 
which  the  unit  may  be  located  based  on 
paragraph  IV  A  of  Exhibit  D  to  Subpart  A  of 
Part  1924.  This  determination  must  be 
certified  in  writing  by  the  DAPIA.  qualified 
registered  engineer  or  qualified  registered 
architect  before  FmHA  will  accept  the  unit 
for  financing.  This  certification  shall  include 
the  date,  the  name  of  the  manufacturer,  the 
model  number,  the  design  package  number, 
and  the  maximtun  number  of  winter  degree 
days  in  which  the  unit  may  be  located.  The 
manufacturer  must  submit  a  copy  of  this 
certification,  prior  to  loan  approval,  to  the 
FmHA  loan  approval  official.  This 
certification  shall  be  filed  in  the  loan  docket. 

(ii)  If  a  manufacturer  proposes  that  a 
design  conform  with  paragraph  IV  C  of 
Exhibit  D  to  Subpart  A  of  Part  1924,  then  the 
manufacturer  shall  submit  to  the  FmHA  State 
Office  all  drawings,  sketches,  material 
descriptions,  thennal  calculations,  and  any 
other  information  needed  to  substantiate 
design  conformance.  This  shall  be  submitted 
to  the  State  Office  for  the  State  in  which  the 
manufacturing  plant  is  located.  The  State 
Office  architect  or  engineer  will  review  this 
submittal,  .\pproval  authority  of  designs  shall 
be  in  accordance  with  paragraph  IV  C  of 
Exhibit  D  to  Subpart  A  of  Part  1924.  The  State 
Office  shall  notify  Coufity  and  District 
Offices  of  models  with  approved  thermal 
designs  and  other  State  Offices  will  be 
notified,  if  requested  by  the  manufacturer.  A 
State  Office  notification  shall  be  accepted  by 
other  State  Offices.  Notifications  shall 
include  the  manufacturer's  name,  model 
number,  design  package  number,  and  the 
maximum  number  of  winter  degree  days  in 
which  the  unit  may  be  located.  A  copy  of  this 
notification  shall  be  filed  in  the  loan  docket. 

3.  The  manufacturer  must  provide  the 
following  certification  on  a  sticker 
approximately  4  inches  by  6  inches  affixed  in 
a  permanent  manner  near  the  HUD  data 
plate:  "This  unit  is  constructed  in  accordance 

with  design  package which 

conforms  with  the  Farmers  Home 
Administration  thennal  standards  for 

winter  degree  days.  The 

thermal  design  of  this  unit  was  reviewed  by 

Thie  unit  was  constructed  by 

"  The  manufacturer  will  insert 

into  the  first  blank  space  the  designation  for 
the  design  package,  into  the  second  blank 
space  the  maximum  number  of  winter  degree 
days  identified  in  paragraph  XlV(c)(2),  into 
the  third  blank  space  the  name  of  the  DAPIA, 
registered  engineer  or  registered  architect 
which  reviewed  the  thermal  design  in 
paragraph  XlV(c)(2)(i)  (or  insert  "FmHA"  if 
reviewed  in  accordance  with  paragraph 
XIV(c)(2)(ii)),  and  into  the  fourth  blank  space 
the  name  of  the  manufacturer. 


XV.  What  are  the  rates  and  terms  of  the 
loan? 

The  interest  rates  are  the  same  as  for  other 
real  estate  loans  made  with  Section  502  rural 
housing  loan  funds.  The  term  of  the  loan  may 
be  up  to  30  yean  for  both  single-wide  and 
double-wide  units. 

XVI.  Can  a  borrower  be  granted  interest 
credit  with  a  Section  S02  RH  loan  on  a 
manufactured  home? 

A  borrower  may  receive  interest  credit 
under  the  conditions  of  J  1944.34  of  this 
subpart.  I 

XVII.  May  a  dealer-contractor  obtain 
conditional  commitments  for  manufactured 
homes? 

A  dealer-contractor  may  obtain  conditional 
commitments  under  S  1944.45  of  this  subpart. 

XVIII.  What  information  must  an  RH 
applicant  submit  with  a  request  for  financing 
a  manufactured  home? 

In  addition  to  the  information  required  in 
Subpart  A  of  Part  1944  of  this  chapter,  an 
applicant  must  submit  the  following: 

a.  A  plot  plan  and  site  development  plan 
under  Subpart  A  of  Part  1924  of  this  chapter. 

b.  An  itemized  cost  breakdown  of  the  total 
package  including  the  base  unit,  eligible 
options,  site  development,  installation,  set-up, 
lot  costs  and  any  credit  for  wheels  and  axles. 

c.  A  statement  signed  by  the  dealer- 
contractor  that  any  cash  payment  or  rebate 
as  a  result  of  the  purchase  of  the 
manufactured  home  will  be  deducted  from 
the  price  of  the  imit  and  not  paid  to  the 
applicant. 

d.  A  statement  signed  by  the  dealer- 
contractor  that  this  is  the  full  price  of  the  unit 
and  all  development,  and  if  furniture  is  being 
purchased  by  the  applicant,  that  a  lien  will 
not  be  filed  against  the  FmHA  security 
property. 

XIX.  What  are  the  other  considerations? 

a.  Development  under  the  mutual  self-help 
and  borrower  construction  methods  is  not 
permitted  for  manufadtured  homes. 

b.  Debarment  procedures  apply  to  dealer- 
contractors  who  are  removed  from  the  list  of 
approved  dealer-contractors. 

Subpart  E— Rural  Rental  Housing  Loan 
Policies,  Procedures,  and 
Authorizations 

26.  Section  1944.205  is  amended  by 
adding  paragraphs  (dd)  througli  (gg)  to 
read  as  follows:      j 

§1944.205    Definttiofis. 


(dd)  Manufactured  home  (unit).  A 
dwelling  unit  which  is  built  to  conform 
with  the  Federal  Manufactured  Home 
Construction  and  Safety  Standards  and 
FmHA  thermal  requirements.  It  is 
transportable  in  one  or  more  sections, 
whicii  in  the  traveling  mode  is  ten  body 
feet  or  more  in  width,  and  when  erected 
on  site  is  four  hundred  or  more  square 
feet,  and  which  is  built  on  a  permanent 
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chasisB  and  fkmgMd  to  be  wed  «•  a 
dwelling  with  or  without  a  iieiBiwuetlt 
foundation  when  connected  to  required 
utilities.  It  is  designed  and  consbiicted 
for  pemanent  oocvpancy^jr  a  ain^e 
family  end  contains  pennanent  eating. 
cookhQ,  aleeping  and  sanitary  faculties. 
Tlie  phnnbing.  heating,  and  electrical 
systems  are  contained  in  the  structure. 
For  flie  purpose  of  this  Subpart,  it  is  a 
dwelling  attadied  to  a  permanent 
foundation  after  all  development  is 

(1)  "Siqgle  Wide"  meaaa  a  dwellli^ 
unit  Ihat  is  12  or  more  feet  in  widHi  aad 
cootakia  400  arnare  sqnan  IseL  ft  ia  a 
totafly  aeif-oaatainad  d«*ettiBg«Biit  aa 
tranaported  from  die  fadoiy  on  a  ifaigle 
pennanent  chassis. 

(2)  "Double  Wide"  means  two  or  more 
sections  transported  from  die  fadoty  on 
a  permanent  chassis  iyteodad  to  be 
joined  together  when  located  an  the  aile, 
but  capable  of  indepeadaot  mevement 
The  sectiooa  wfaea  ioioed  together  JBuat 
be  20  or  more  feet  in  widdi. 

(ee)  Manufactured  home  rental 
project,  A  parcel  or  parcels  oi  land 
located  in  the  aame  camnuioity  which 
contain  two  or  more  manufactured  home 
units  on  each  poicai  for  Festal 
occupancy  and  is  operated  under  one 
management  plan  with  oae  kiaa 
agreement/resolution. 

(f f)  Federal  Manafactared  Home 
Construction  and  Sq^ty  Standards 
(FMHCSS).  A 19TB  federal  standard, 
commonly  known  as  the  HUD  Standard, 
for  the  construction,  design  aiMl 
performance  of  a  maan&ctured  home 
which  meets  the  needs  of  the  public 
including  the  need  for  quality,  durability 
and  safety.  Units  ocMifomiiqg  to  the 
FMHCSS  are  certified  by  an  affixed 
label  that  reads  as  follows: 

AS  EVIDENCE)  BY  THIS  LABEL 

NO. THE 

MANUFACTURER  (XRTQIES  TO  THE 
BEST  OF  THE  MANUFACTURHl'S 
KNOWLEDGE  AND  BELIEF  THAT 
THIS  MANUFACTURED  HOME  HAS 
BEEN  INSPECTED  IN  ACCORDANCE 
WITH  THE  REQUIREMENTS  OF  THE 
DEPARTM^rr  OF  HOUSING  AND 
URBAN  DEVELOni«Ofr  AND  IS 
CONSTRUCTS  IN  CONFORMANCE 
WITH  THE  FEDERAL 
MANUFACTURED  HOME 
CONSTRUCnCW  AND  SAFETY 
STANDARDS  IN  EFFECT  ON  THE 
DATE  OF  MANUFACTURE.  SEE  DATA 
PLATE. 

(gg)  Dealer-Contractor  is  a  person, 
firm,  partnership  or  corporation  in  dw 
business  of  selling  and  servicing 
manufactured  homes  and  developing 
sites  for  manufactured  homes  for 
persons  who  purchase  such  homes  for 
purposes  odier  than  resale.  Dealer- 


contractar  willte^toalified  ••  ahown  ia 
PnHA  IaBtnuAionlM4-A,  BxUWt  F, 
sections  IX  aad  X  except  aXt  proceaeiag 
will  he  handled  by  dK  Diatrict  DiaBctar 
rather  than  the  Couaty  Sa|»rviaar. 

27.  Section  1944.223  is  added  to  read 
as  followa: 

§1944,223   Supplamantai  raquhamafrts  for 
rnanofactivad  tMma  rental  project 


"nris  section  includes  additional 
provisions  that  apply  to  the  making  of 
loans  for  mamtfac^tured  home  rental 
project  development.  This  section  wiH 
apply  in  adcKtion  to  all  other  applicable 
reqairgmeuts  contained  elaewheie  in 
this  subpart.  An  referencea  in  dris 
subpart  to  projects  and  housing  for  rent 
to  eligible  ocraipants  riiafl  aleo  mean  die 
rental  of  sites  with  manufactured  homes 
wi^i  a  rental  project  development 

(a)  EUgibJe  projects.  At  Hbm  tne  a 
loan  is  dbsed  on  a  manofactared  home 
rental  project,  tke  ovwier/borrawer  shall 
have  oonvtracted  and  oonpleted, 
pursuant  to  a  commitment -given  in 
aoooidaiioe  with  i  1944235(cMl)  of  diis 
sutqiart,  or  shall  be  obligated  to 
construct  and  cosg^te,  pocauont  to 

9  1944,235(cKZJ  of  this  s«^art.  such 
project  desigvad  principaliy  far  rental 
use  for  manufactured  hennas,  and 
conforming  to  the  development 
installation  and  set-up  requirements  of 
Exhibit]  to  Subpart  A  of  Part  1S24  of 
this  chapter. 

(1)  The  project  owner/borrower  must 
be  the  first  owner  purchasing  the 
manufactured  homes  for  purposes  other 
than  resale. 

(2}  Thf.  protect  Buist  tadnde  two  or 
more  contiguous  sites  with  dwelling 
units.  Each  manufactured  home  unit 
must  not  have  been  previously  occupied 
as  a  residence  or  for  any  other  purpose 
and  be  less  than  1  year  old  from  date  of 
manufacture. 

(3)  A  project  is  not  eligible  if  the 
purpose  of  the  loan  is  to  refinance  the 
project  except  as  provided  for  in 
S  1944.212(p]  of  this  subpart 

[4]  A  loan  may  be  made  to  rehabilitate 
manufactured  borne  units  of  an  existing 
project  only  if  the  units  to  be 
rehabilitated  are  currently  financed  by 
FmHA  under  diis  subpart. 

(5j  An  eligible  project  may  include  the 
purchase  of  the  real  pnqjerty  of  an 
existing  project  whidi  will  be 
redeveloped  with  the  placement  of  new, 
previously  unoccupied,  manufactured 
homes  and  conforming  to  the 
development  installation  and  set-up 
requirements  of  Exhibit }  to  Subpart  A 
of  Part  1924  of  this  chapter. 

(b)  Loan  limitationB.  The  maximum 
loan  amount  shall  be  determined  in 


acceidanoe  with  \  1944.219(8)  (1)  or  (2) 
of  this  subpait  as  api^cable. 

(c)  Rates  and  terms.  T)ie  amortization 
period  oFeedi  loan  shall  not  exceed  the 
euniuulic  life  of  die  security,  taking  into 
account  probable  depieciation. 
However,  under  no  circumstance  shall 
dte  amortization  period  for  the  loan 
made  wider  this  aection  exceed  30  years 
from  tSe  date  of  the  promissory  note. 

(d)  Security.  A  mortgage  or  deed  of 
trust  win  be  taken  on  the  entire  property 
purchased  or  improved  widi  the  loan. 
The  encumbered  property  must  be 
covered  under  a  standard  real  estate 
title  insurance  policy  or  attorney's  title 
opinion  that  identifies  the  project 
(including  die  manufactuied  homes]  as 
real  property  and  ensures  or  indemnifies 
against  any  loss  if  the  manufactured 
home  is  determined  not  to  be  part  of  the 
real  property.  The  property  must  be 
taxed  as  real  estate  by  the  jurisdiction 
where  the  project  is  located  if  such 
taxation  is  permitted  under  applicable 
law  when  ^e  loan  is  closed. 

(e)  Property  requirements. 

(1)  Construction  and  development  of 
the  project  including  related  ^cilities 
constructed  or  erected  on  the  security 
property,  shall  be  in  accordance  with 

§  1944.222(d)  of  this  subpart  and  Exhibit 
I  to  Subpart  A  of  Part  1024  of  this 
chapter. 

(2)  Manufactured  home  rental  projects 
shall  be  designed  to  provide  for  a 
desirable  residential  environment 
Innovative  and  imaginative  design  is 
encouraged.  Stylized  patterns  and 
monotony  shall  be  avoided  All  property 
improvements  shall  relate  to  the 
individual  characteristics  of  the  land 
llie  project  including  structures,  streets, 
and  all  site  improvements,  should  be 
harmonioasly,  efficiently  and 
conveniently  arranged  in  relation  to  the 
topography  and  the  shape  of  the 
property. 

(3)  The  owner/borrower  shall  not  use 
or  permit  the  use  of  any  portion  of  the 
security  property  for  demonstrating 
mobile  home  models  for  sale  promotion 
purposes. 

(4)  The  use  and  character  of  adjacent 
properties  shall  not  adversely  affect  the 
project.  However,  the  project  shall  be 
reasonably  accessible  to  shopping 
centers  or  neighborhood  stores,  sources 
of  employment,  neighborhood  parks, 
schools,  if  families  with  children  are 
anticipated,  and  to  other  community 
services  and  facilities  as  appropriate  for 
the  size,  scope  and  character  of  the 
project. 

(5)  Any  portion  of  a  project  which  is 
devoted  to  common  use  will  be 
primarily  for  the  use  of,  or  service  to,  the 
project  occupants.  Any  nonresidential 
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use  of  the  property  must  be  subordinate 
to  the  residential  use  and  character  of 
the  property.  However,  adequate 
passive  and/or  active  recreation  area 
shall  be  provided  to  meet  the  needs  of 
the  tenants.  For  example,  tots  lots 
equipped  for  «nall  chUdren's  play  shall 
be  provided  if  it  is  anticipated  that  there 
will  be  children  residing  in  the  project. 

(6)  The  domestic  water  supply  and 
sewage  disposal  systems  must  meet 
state  and  local  as  well  as  FmHA 
standards  in  accordance  with  S  1804.66 
of  Subpart  D  to  Part  1804  of  this  chapter 
(paragraph  VI  of  FmHA  Instruction 
424.5). 

(7)  Parking  spaces  may  be  provided  at 
each  individual  unit  or  in  courts  or  bays. 
The  number  of  spaces  should  be 
adequate  to  meet  the  needs  of  residents 
and  their  guests  without  interference 
with  normal  traffic. 

(8)  Each  manufactured  home  should 
be  fitted  to  the  terrain  with  the  least 
possible  distnibance  to  the  land. 
Existing  trees,  shrubs  and  ground  cover 
shall  be  preserved  to  the  extent  possible 
and  used  to  enhance  the  project. 
Additional  plantings  shall  be  provided 
to  screen  undesirable  views,  for  shade 
and  for  visual  appeal.  All  existing 
vegetation  and  proposed  plantings  shall 
be  shown  on  the  site  plan  or  on  a 
separate  planting  plan. 

(9)  The  manufactured  home,  when 
placed  on  site,  shall  have  floor  space 
area  of  not  less  than  400  square  feet, 
and  a  width  of  12  feet  or  more  for  single 
wide  and  20  feet  or  more  for  a  double 
wide  unit.  The  unit  must: 

(i)  Be  placed  on  a  site-built  permanent 
foundation  that  meets  or  exceeds 
applicable  requirements  of  the  FmHA 
adopted  standards  which  are  identified 
in  Exhibit  J  to  Subpart  A  of  Part  1924  of 
this  chapter  or  other  building  codes 
approved  by  FmHA. 

(ii)  Be  permanentiy  attached  to  the 
foundation  by  anchoring  devices 
adequate  to  resist  all  loads  identified  in 
Exhibit  I  to  Subpart  A  of  Part  1924  of 
this  chapter  or  other  building  codes 
approved  by  FmHA. 

(iii)  Be  constructed  in  compliance  with 
FmHA  Thermal  Performance 
Construction  Standards  as  specified  in 
Exhibit  D  to  Subpart  A  of  Part  1924  of 
this  chapter.  The  unit  must  have  an 
affixed  label  as  specified  in  paragraph 
XIV(c)(3)  of  Exhibit  F  to  Subpart  A  of 
Part  1944  of  this  chapter  indicating  that 
the  unit  is  constinicted  to  FmHA  tiiermal 
requirements  for  the  appropriate  winter 
degree  days. 

(iv)  Be  constructed  in  compliance  with 
applicable  standards  and  manuals 
adopted  by  FmHA  as  evidenced  in  Part 
A,  paragraph  V  of  Exhibit  J  to  Subpart  A 
of  Part  1924  of  this  chapter.  All  units 


must  conform  to  the  HUD  "Federal 
Manufactured  Home  Construction  and 
Safety  Standards,"  and  must  be 
identified  by  an  afixed  certification 
label  as  darned  in  S  1944.205(ee}  of  this 
subpart. 

(f)  Special  warranty  requirements. 
The  project  general  contractor  or  dealer- 
contractor,  as  may  be  applicable,  must 
provide  a  warranty  in  accordance  with 
the  provisions  of  S  1924.9(d)  of  Subpart 
A  of  Part  1J24  of  this  chapter. 

(1)  The  warranty  shall  provide  that 
the  manufactured  homes,  foundations, 
positioning  and  anchoring  of  the  units  to 
their  permanent  foundations,  and  all 
contracted  Improvements  are 
constructed  in  substantial  conformity 
with  applicable  approved  plans  and 
specifications. 

(2)  The  warranty  shall  also  hiclude 
provisions  that  the  manufactured  homes 
sustained  no  hidden  damage  during 
transportation,  and  for  double-wide 
units,  that  the  sections  were  properly 
joined  and  sealed. 

(3)  The  project  general  contractor  or 
dealer-contractor  must  warrant  that  the 
manufacturer's  warranty  is  in  addition 
to  and  not  in  derogation  of  all  other 
warranties,  rights  and  remedies  that  the 
owner/borrower  may  have. 

(4)  The  seller  of  the  manufactured 
homes  will  deliver  to  the  owner/ 
borrower  the  manufacturer's  warranty. 
The  warranty  shall  identify  the  units  by 
serial  number. 

28.  Section  1944.232  is  amended  by 
revising  pamgraph  (f)  to  read  as  follows: 


ExhHnt  B— Intetost  Credits  on  Insurad  KRH 
and  RCU  Loons 


§  1944.232 
docket 


Preparation  of  completed  loan 


[f\  Submission  of  docket  to  National 
Office.  If  the  State  Director  considers  it 
necessary  after  completing  the  review  of 
the  docket,  the  State  Director  may 
submit  recommendations,  a  copy  of  a 
proposed  memorandum  of  approval,  and 
the  complete  loan  docket  to  the  National 
Office  for  review  and  recommendations. 
If  the  docket  was  required  to  be 
reviewed  (or  was  reviewed)  by  OGC, 
the  comments  of  that  office  will  be 
included.  Prior  review  and  concurrence 
by  die  National  Office  before  loan 
approval  will  in  all  cases  be  required  for 
all  projects  involving  congregate 
housing,  group  type  living  arrangements 
or  manufactured  housing. 

29.  In  Exhibit  B  of  Subpart  E,  the 
definition  for  "Basic  Rental"  in 
paragraph  II D  and  the  inti-oductory  text 
of  paragraph  III  is  revised  to  read  as 
follows: 


H  *  *  *  I 

D  "Basic  Rental"  means  a  unit  rental 
charge  detenninad  on  the  basis  of  operating 
the  project  with  payments  of  principal  and 
interest  on  a  loav  to  be  repaid  over  a  30-year 
or  longer  period  at  1  percent  per  annum. 
***** 

III  Eligibility:  Borrowers  may  receive 
interest  credits  provided  the  loan  (1)  was 
made  on  or  after  August  1, 1968,  to  a 
nonpront  corporation,  consumer  cooperative, 
State  or  local  public  agency,  or  to  any 
individual  or  organization  operating  on  a 
limited  profit  basis:  (2)  is  repaid  over  a  period 
of  30  years  or  more;  and  (3)  meets  the  other 
requirements  of  tkis  Exhibit  subject  to  the 
following  limitations: 

Dated:  August  1. 1986. 
Kathleen  W.  Uwrmca. 

Acting  Undersecretary,  Small  Community 
and  Rural  Development 
[FR  Doc.  86-25960  Filed  11-17-88;  8:45  amj 
MLUNG  COOC  S410-«7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatian  Administration 

14CFRPai171 

I  Airspace  Oodcet  No.  86-ANM-l  1  ] 

Establishment  of  Rifle,  CO,  Transition 
Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  nde. 

summary:  This  action  establishes  die 
Rifle,  Colorado.  700  foot  and  1.200  foot 
transition  areas.  The  transition  areas 
are  necessary  to  provide  controlled 
airspace  for  aircraft  conducting 
InstiTiment  Flight  Rules  (IFR)  operations 
at  the  Garfield  County  Airport. 

EFFECTIVE  DATE;  0901  UTC.  December 
18.1986. 

FOR  FURTHER  INrORMATKM  CONTACT: 

Ted  Melland.  ANM-533,  Federal 
Aviation  Adminlsb^tion.  Docket  No.  86- 
ANM-11. 17900  Pacific  Highway  South, 
C-e8966.  Seattie,  Washington  98168. 
Telephone:  (206)431-2533. 
SUPPLEMENTARY  INFORMATION: 
History  j 

On  October  14. 1988.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  die  Rifle.  Colorado, 
Transition  Areai  (51  FR  36562). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
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conuoents  on  the  proposal  to  tte  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  published  in  Handbook 
7400.6B  dated  January  Z,  1986. 

The  Rule 

This  amendment  to  Part  71  of  die 
Federal  Aviation  Regulations  will 
provide  controlled  airspace  for  aircraft 
conducting  IFR  operations  with  a  new 
instrument  approach  procedure  at  the 
Garfield  County  Airport  Rifle.  Colorado. 

Hie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  tedmical  regulations  for  which 
frequent  and  routine  amendmoits  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1]  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2}  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antic^Mted 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

PART  71— {AMENOEOl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.a  1348(a),  1354(d).  1510; 
Executive  Order  10854:  49  U.S.C  lOefg] 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.B9. 

2.  Section  71.171  is  amended  as 
follows: 

§71.171    [Amended] 
Rifle,  Colorado  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8-iBile  radius 
of  the  Garfield  County  Airport  (lat  39*31*34' 
N.,  long.  107°43'23'  W.):  and  within  5  miles 
each  side  of  the  093*  bearing  (080  mag)  from 
the  Garfield  County  Airport  extending  from 
the  8-mile  radius  to  21  miles  east  of  the 
airport;  and  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  beginning  at 
lat.  39*4400'  N..  long.  10rS4'00'  W.;  to  lat. 
3g'44'00'  N.,  long.  106°57'00'  W.;  to  lat 


39*2«'0O'  N„  long.  108*5r00'  W.;  to  1«L 
39*2400'  N,  long.  107*54'00'  W.;  to  the  point 
of  beginning  excluding  that  airspace 
overlying  thie  Aspen,  Ea^,  and  Meeker, 
Colorada  transition  areas. 

Issued  in  Seattle,  Washington,  on 
November  4, 1988. 
William  E.  O'Neill. 

Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc  86-25920  Filed  11-17-88;  8:45  am] 
aniMO  CODE  4S10-1S-M 


FEDERAL  TRADE  COMMISSION 


16  CFR  Part  13 
[DkLC-3202] 


GCS  Electraaiee.  Inc^  et  aL;  Prohtotted 
Ti'ede  PracUoeSi  and  Af  fli  niBllve 
Correcttve  Actlone 

AOENCv:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unbiir  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prt^bits,  amopg  other  things,  a 
Costa  Mesa,  Calif,  electronics  company 
from  making  unsubstantiated  r-lnim^ 
about  the  capabilities  of  its  portable 
"Mark  II  Executive  Mione." 
DATE  Complaint  and  Order  issued  Oct. 

aaioae'. 


FOR  FURTMBI MFORMATION  COHTACR 

FTC/B-107,  C  Lee  Peeler,  Washington, 
DC  20580.  (202)  376-4617. 
SUmjEMBfTARY  INRMIMATION:  On 

Friday,  Aug.  8, 1986,  there  was  published 
m  the  Federal  Re^ster,  51  FR  28S94.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  CCS 
E3ectronics,  Inc.,  a  corporation,  and 
Gene  Comfort  individually  and  as  an 
officer  of  said  corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 


'  Copim  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  fte  Commission's  Public 
Reference  Branch.  H-130.  eth  SL  end  Pa.  Ave..  NW.. 
Washington.  DC  20580. 


Advertishig  Falsely  or  K^sleadinj^y: 
Sections  13.10  Advertising  falsely  or 
misleadingly;  13.170  Qualities  or 
properties  of  product  w  service;  13.190 
Results;  13.205  Scientific  or  odier 
relevant  facts.  Subpart — Corrective 
Actions  and/ or  Requirements:  Sections 
13.533  Corrective  actions  and/or 
requirements;  13.533-45  Maintain 
records:  13.533-45(a)  Advertising 
substantiation.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Goods:  Sections  13.1710  Qualities  or 
properties;  13.1730  Results;  13.1740 
Scientific  or  other  relevant  facts. 

list  of  Sul^ects  in  16  CFR  Part  13 

Mobile  telephones.  Trade  practices. 

Authority:  Sea  6,  38  Stat  721: 15  U.S.C.  48. 
Interprets  or  applies  sec.  5,  38  Stat.  719,  as 
amended:  15  U.S.C  45. 
EmUylLRock. 
Secretary. 
[FR  Doc.  86-25924  Filed  11-17-86;  8:45  am] 

BHJJNO  CODE  CTSO-ei-ai 


16  CFR  Part  13 

[DoctatC-2037] 

The  JJ3.  Williams  Co.,  taiCn  et  aU 
Prohibited  Trade  Practices,  and 
Affirmative  Correcthfs  Actions 

AQENCY:  Federal  Trade  Commission. 
action:  Modifying  Order. 

summary:  The  Federal  Trade 
Commission  has  modified  a  1971  order 
with  respondento  (36  FR  20588)  by 
terminating  a  perpetual  obligation  that 
the  company  submit  advertising  and 
laberng  to  the  FTC  at  six  month 
intervals  to  demonstrate  compliance 
with  the  order.  The  FTC  concluded  that 
it  was  in  the  public  interest  to  relieve 
respondents  of  the  costs  of  compliance 
with  this  provision. 

DATES:  Consent  Order  issued  September 

9, 1971.  Modifying  Order  issued  August 

20,1986. 

FOR  RIRTHBI  NIFORMATION  CONTACT: 

FTC/B-42S,  lerry  McDonald, 

Washington.  DC  2058a  (202)  376-3484. 

SUPPLEMENTARY  MFORMATION:  In  the 

Matter  of  The  I.B.  Williams  Company, 
Inc.,  et  al.  The  prohibited  trade  practices 
and/or  corrective  actions,  as  set  forth  at 
36  FR  20588,  October  27, 1871,  remain 
unchanged. 

list  of  Subjects  in  16  CFR  Part  13 

Wei^t  reducing  products.  Trade 
practices. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  hiterprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended:  15 
U.S.C.  45) 


I 


I 
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Order  Reopeoing  and  Modifying  Cease 
and  Desist  Order  Issued  on  September  9. 
1971 

Commissionen:  Daniel  Oliver,  Chairman: 
Patricia  P.  Bailey.  Terry  Calvani.  Mary  L. 
Azcuenaga,  Andrew  J.  Strenio,  Jr. 

On  February  19, 1986.  Beecham,  Inc.. 
on  behalf  of  itself  and  its  wholly  owned 
subsidiaiy,  J-B.  Williams  Company,  Inc., 
petitioned  the  Commission  to  reopen, 
the  proceeding  in  Docket  No.  C-2037 
and  modify  the  order  against  I.B. 
Williams  issued  by  the  Commission  on 
September  9, 1971.  Pursuant  to  Section 
2.51  of  the  Commission's  Rules  of 
Practice.  Beecham's  petition  was  placed 
on  the  public  record  for  comment.  No 
comments  were  received. 

Summary  of  Order 

The  order  prohibits  certain  product 
effectiveness  representations  in 
advertising  the  product.  "Proslim",  or 
"any  other  purported  weight  reducing  or 
weight  control  product". 

In  addition,  the  order  prohibits  the 
dissemination  of  any  advertising  which, 
in  any  manner,  makes  reference  to 
scientific  or  medical  tests  or  studies  as 
substantiating  any  representation  or 
claim  as  to  the  effectiveness  or 
performance  of  any  consumer  product, 
unless  such  scientiHc  tests  or  studies  do, 
in  fact,  substantiate  such  representation 
or  claim.  The  order  further  imposes  the 
continuing  obligation  on  the  respondent 
to  submit  to  the  Commission  samples  of 
all  advertising  and  labeling  every  six 
months  to  show  continued  compliance. 

Request  That  Provision  Requiring 
Substantiation  for  Product  Claims  be 
Set  Aside 

Beecham  first  requests  that  Part  II  of 
the  order,  which  requires  substantiation 
for  product  claims,  be  deleted  from  the 
order  on  the  basis  of  changed  conditions 
of  fact  and  public  interest 
considerations. 

Beecham  bases  its  request  that  Part  II 
be  deleted  from  the  order  primarily  on 
changed  conditions  of  fact.  First,  it 
states  that  the  weight  control  products 
that  were  the  subject  of  the  order  are  no 
longer  being  manufactured,  advertised 
or  sold.  Secondly,  it  states  that  J.B. 
Williams,  the  "bad  actor"  involved  in 
the  conduct  leading  to  the  order,  no 
longer  effectively  exists.  Therefore. 
Beecham  argues  that,  since  the  products 
that  were  the  subject  of  the  order  and 
the  transgressor  whose  conduct  led  to 
the  order  no  longer  effectively  exist,  it  is 
in  the  public  interest  to  eliminate  such  a 
fencing-in  provision. 

In  support  of  its  argument  that  these 
changed  conditions  of  fact  require  that 
Part  II  be  deleted  from  the  order. 


Beeuham  cites  cases  involving  appellate 
review  of  orders  with  fencing-in 
provisions  and  competition  cases  where 
the  Commission  removed  fencing-in 
provisions  from  orders  because 
changing  market  conditions  rendered 
the  fencina-in  provisions  unnecessary. 
Beecham,  however,  fails  to  cite 
authority  for  the  relief  that  it  is 
requesting. 

The  Commission  rejects  Beecham's 
argument  that  the  discontinuance  of  the 
products  tliat  were  the  subject  of  the 
complaint  or  that  corporate  personnel 
changes  are  changed  conditions  of  fact 
requiring  that  the  order  be  modified  by 
deleting  Part  II  from  the  order.  The  sale 
and  advertising  of  weight  control 
products  may  be  resumed.  More 
importantly.  Part  II  is  applicable  to  "any 
consumer  product",  not  just  to  weight 
control  preparations.  In  its  April  11, 
1984,  letter  to  Beecham  denying  its  prior 
petition  to  vacate  this  order  in  its 
entirety,  along  with  others,  the 
Commission  rejected  Beecham's 
argument  that  corporate  personnel 
changes  is  a  sufficient  changed 
condition  of  fact  to  justify  the  relief 
requested  in  that  petition.  No  new 
arguments  have  been  advanced  that 
would  establish  that  this  changed 
condition  of  fact  warrants  the 
modification  requested  herein. 
Furthermore,  Beecham  has  cited  no 
authority  for  its  argument  that  the  two 
asserted  factual  changes  taken  together, 
rather  than  considered  separately, 
warrant  the  deletion  of  a  fencing-in 
provision  of  an  order. 

Part  II  of  the  order  is  a  limited  and 
reasonable  substantiation  provision  that 
should  not  impose  unnecessary  burdens 
on  Beecham,  and  Beecham  has  not 
shown  that  it  does  impose  such  burdens. 
Simply  stated.  Part  II  merely  requires 
that  medical  tests  or  studies  do.  in  fact, 
substantiate  effectiveness  or 
performance  claims  if  Beecham  makes 
reference  in  advertising  to  such  medical 
tests  or  studies.  If  Beecham  does  not 
have  medical  tests  or  studies  to 
substantiate  such  claims,  it  may  not 
make  reference  to  such  medical  tests  or 
studies.  See  Pfizer,  Inc.,  81  F.T.C.  23 
(1972). 

Request  That,  If  Part  II  Is  Not  Deleted 
From  Order,  It  Be  Qualified  by  the 
Addition  of  a  Second  Paragraph 

If  the  Conomission  declines  to  delete 
Part  II  from  the  order,  Beecham  asks 
that  the  following  paragraph  be  inserted 
in  the  order  as  the  second  paragraph  in 
Part  II  of  the  order: 

Provided,  however,  that  such  scientific  or 
medical  tests  or  studies  shall  be  deemed  to 
substantiate  sny  such  representation  or  claim 
where  competent  scientific  or  medical 


persons  retained  or  employed  by  respondent 
have  a  reasonably  good  faith  belief  that  such 
substantiation  in  fact  exists  regardless  of 
whether  some  other  scientific  or  medical 
person  or  persons  may  or  do  have  a  belief  to 
the  contrary. 

The  request  that  the  order  be  modified 
to  place  the  above  paragraph  in  the 
order  is  based  on  changed  conditions  of 
law  and  public  interest  considerations. 
Beecham  says  that  Commission  law  was 
changed  with  Pfizer.  Inc.,  supra,  in  1972. 
It  argues  that  Part  II  of  the  order  may  be 
interpreted  by  staff  acting  unreasonable 
as  an  "absolute  basis"  standard,  rather 
than  a  "reasonable  basis"  standard.  An 
"absolute  basis"  standard,  according  to 
Beecham.  may  require  that  its 
substantiation  be  "free  from  all 
uncertainties  or  good  faith  differences 
among  competent  scientists,  medical 
personnel  and  other  experts." 

Beecham  further  argues  that  the 
substantiation  standard  in  Part  II  is 
ambiguous  and  that  it  is  "fundamentally 
unfair"  not  to  provide  Beecham  with 
clear  guidance  on  the  applicable 
standard  which  must  be  met  under  Part 
II. 

Arguing  that  the  public  interest 
requires  that  the  order  be  reopened  and 
modified  by  the  addition  of  its  proposed 
paragraph.  Beecham  cites  General 
Motors  Corporation,  104  F.T.C.  511 
(1984),  as  an  order  which  was  modified 
"to  avoid  any  unintended  restriction  on 
the  dissemination  to  the  public  of 
information  material  to  purchasing 
decisions."  The  General  Motors 
approach  is  equally  appropriate  here, 
Beecham  argues,  "[to]  eliminate  the 
ambiguities  in  the  advertising 
substantiation  standards  applicable 
imder  the  Proslim  order  and  to  permit 
Beecham  to  make  representations  for 
which  it  has  a  reasonable  basis  and 
which  consumers  may  wish  to  hear." 

The  Commission  does  not  view  Part  II 
of  the  order  as  imposing  on  Beecham  an 
"absolute  basis"  standard  requiring 
unanimity  of  all  scientists  and  medical 
personnel.  If  Beecham  refers  to  medical 
tests  or  studies  In  its  advertising,  such 
tests  or  studies  must  substantiate  such 
claim.  The  ultimate  determination  of 
whether  Beecham's  substantiation  does, 
in  fact,  substantiate  its  claim  is  not 
made  by  staff,  but  it  is  made  by  the 
district  court  in  an  enforcement  action. 
On  the  other  hand,  the  paragraph  that 
Beecham  wishes  to  be  placed  in  the 
order  would,  in  the  Commission's 
opinion,  create  an  absolute  standard.  It 
would  establish  that  the  "reasonable 
good  faith  belief  that  such 
substantiation  exists"  possessed  by 
"competent  scientific  or  medical  persons 
retained  or  employed"  by  Beecham  is 
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absolute  "regardless  of  whether  some 
other  scientific  or  medical  person  or 
persons  may  or  do  have  a  belief  to  the 
contrary."  There  is  no  justification  for 
the  substantiation  standard  proposed  by 
Beecham. 

As  to  the  public  interest  argument,  the 
Commission  has  found  that  Beecham 
has  failed  to  demonstrate  that  the  public 
interest  requires  modification.  The 
current  situation  is  not  comparable  to 
the  factual  situation  in  General  Motors. 
In  General  Motors,  the  modiHcation  was 
considered  to  be  in  the  public  interest 
because  it  permitted  the  flow  of 
information  to  consumers  concerning 
normal  and  ordinary  handling 
characteristics  of  General  Motors* 
vehicles  which  would  have  been 
impossible  under  the  order. 

Request  That  Product  Coverage  Be 
Limited 

If  the  Commission  declines  to  delete 
Part  II  from  the  order.  Beecham  requests 
that  product  coverage  in  Part  II  be 
Hmited  to: 

Products  intended  for  consumer  use  which 
are  (a)  sold  under  a  trademark  in  use  by  J.B. 
Williams  at  the  time  that  J.B.  Williams  was 
acquired  by  Beecham,  (b)  sold  for  the  same 
uses  as  J.B.  Williams  sold  such  preparations 
at  such  time  and  (c)  composed  of 
substantially  the  same  constituents  as  were 
in  such  products  at  such  time. 

The  petition  notes  that  the 
Commission's  letter  to  Beecham  of  April 
11, 1984,  denying  its  request  that  this 
order  and  three  other  orders  be  set 
aside,  also  advised  Beecham  that  it  is 
bound  by  this  order  and  the  other  J.B. 
Williams  orders  with  respect  to  its 
advertising  of  the  J.B.  Williams 
consumer  products.  Changes  in  the 
products  make  it  imperative,  according 
to  Beecham,  that  the  Commission 
provide  a  more  specific  definition  of 
which  products  are  J.B.  Williams 
consumer  products  and  which  are 
Beecham  consumer  products. 

The  reformulation  of  Beecham 
products  is  said  to  be  a  changed 
condition  of  fact  requiring  the  product 
coverage  modifications.  With 
reformulations,  Beecham  asserts  that  it 
becomes  increasingly  difficult  to 
determine  whether  any  such  product  is 
still  a  "preparation  of  substantially 
similar  composition"  or  possesses 
"substantially  similar  properties"  to  the 
old  product. 

Next,  the  integration  of  the  J.B. 
Williams  manufacturing  facilities  with 
those  of  Beecham  is  stated  to  be  a 
changed  condition  of  fact.  Since  a  J.B. 
Williams  product  may  be  manufactured 
at  a  Beecham  facility,  and  a  Beecham 
product  may  be  manufactured  at  a  J.B. 


Williams  facility,  Beecham  says  that  the 
products  may  be  confused. 

A  final  changed  condition  of  fact, 
according  to  Beecham,  is  the  dismissal 
of  almost  all  J.B.  Williams  management 
personnel  after  Beecham's  acquisition  of 
that  company.  None  of  those  responsible 
for  the  illegal  conduct  prohibited  by  the 
Proslim  order  are  currently  employed  by 
Beecham. 

Beecham  also  argues  that  adoption  of 
the  product  coverage  modiHcations  is  in 
the  public  interest  "as  giving  Beecham 
guidance  on  precisely  which  products 
are  and  are  not"  J.B.  Williams  consumer 
products  "covered  by  the  Order." 

The  changed  conditions  of  fact  and 
public  interest  considerations  recited  in 
the  petition  do  not  justify  the  relief 
requested.  Product  reformulations,  the 
integration  of  J.B.  Williams 
manufacturing  facilities  with  those  of 
Beecham,  management  turnover,  and  the 
development  of  new  products  do  not.  in 
the  opinion  of  the  Commission,  render 
J.B.  Williams  consumer  products  less 
identifiable.  The  Commission  has 
previously  determined  that  the  order  in 
Docket  No.  C-2037  only  governs  the 
advertising  of  J.B.  Williams'  consumer 
products.  J.B.  Williams'  products  and 
Beecham  products  are  clearly 
distinguishable.  J.B.  Williams  products 
would  include  any  products 
manufactured  by  J.B.  Williams  at  the 
time  of  the  acquisition,  and 
modifications  thereto,  sold  and 
promoted  under  the  same  or 
substantially  similar  brand  names,  and 
any  derivative  products,  e.g.,  Sominex  II, 
Geritol  Complete.,  etc.  However,  to  the 
extent  that  identification  of  J.B. 
Williams  products  is  an  issue,  a 
determination  may  be  made  on  a  case- 
by-case  basis. 

Request  That  Perpetual  Reporting 
Requirement  Be  Eliminated 

The  last  modification  requested  by 
Beecham  would  delete  from  Part  IV  of 
the  order  a  requirement  that  samples  of 
all  advertising,  labels  and  labeling  for 
weight  control  products  and  all 
advertisements  for  any  consumer 
product  that  refer  to  scientific  or 
medical  tests  or  studies  must  be 
submitted  every  six  months  to 
demonstrate  compliance  with  the  order. 

Upon  consideration  of  Beecham's 
petition  and  other  relevant  information, 
the  Commission  now  finds  that  the 
public  interest  warrants  reopening  the 
proceeding  and  modifying  Part  IV  of  the 
order.  The  record  demonstrates  that 
termination  of  the  perpetual  periodic 
obligation  to  submit  advertising  and 
labeling  to  the  Commission  to  relieve 
respondent  of  compliance  costs  is  in  the 
public  interest. 


It  is  therefore  ordered  that  this  matter 
be,  and  hereby  is  reopened  and  that  the 
last  paragraph  of  Part  IV  of  the 
Commission's  order  be,  and  hereby  is 
modified  to  read  as  follows: 

II  is  further  ordered.  That  respondents 
submit  to  the  Commission  within  sixty  (60) 
days  after  the  order  becomes  final  all 
advertising,  labels  and  labeling,  for  "Proslim" 
or  "Proslim  7  Day  Reducing"  wafers,  diet 
drink  mix,  or  any  other  purported  weight 
reducing  or  weight  control  product,  and  all 
advertisements  for  any  consumer  product 
which  in  any  manner  make  reference  to 
scientific  or  medical  tests  or  studies  as 
allegedly  substantiating  any  representation 
or  claim  as  to  the  effectiveness  or 
performance  of  any  such  product,  to  show  the 
manner  of  compliance  with  this  order. 

By  the  Commission. 

Issued:  August  20. 1986. 
Emily  H.  Rock, 
Secretary. 

[FR  Doc.  86-25925  Filed  11-17-86:  8:45  am) 
BILLING  COOE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  123 

[Docket  No.  83N-0368] 

Frozen  Raw  Breaded  Shrimp; 
Revocation  of  Current  Qood 
Manufacturing  Practice  Regulations 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  [FDA)  is  revoking  the 
current  good  manufacturing  practice 
(CGMP)  regulations  for  frozen  raw 
breaded  shrimp  because  the  regulations 
are  no  longer  necessary. 

EFFECTIVE  DATE:  November  18, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Prince  G.  Harrill,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-210).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-485-0097. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  26, 1969  (34  FR 
6977),  the  agency  published  a  final  rule 
governing  CGMP  in  the  food  industry 
(see  21  CFR  Part  110).  Subsequently,  the 
agency  also  published  several 
regulations  designed  to  address  specific 
problems  unique  to  the  manufacture  of 
certain  food  products.  Among  these 
were  the  regulations  for  frozen  raw 
breaded  shrimp  (21  CFR  Part  123)  which 
were  published  in  the  Federal  Register 
of  January  13. 1970  (35  FR  420). 
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Since  1970,  the  agency  has  received 
numerous  comments  from  industry 
expressing  the  views  that  most  problems 
addressed  in  the  specific  CGMP 
regulations  are  common  to  all  parts  of 
the  food  industry.  In  light  of  this 
information,  the  agency  concluded  that 
specific  regulations  would  be 
unnecessary  if  Part  110  were  revised  to 
apply  to  most  foods.  Accordingly,  in  the 
Federal  Register  of  June  19, 1986  (51  FR 
22458),  FDA  issued  a  final  rule  that 
revised  Part  110. 

In  keeping  with  the  final  rule,  the 
agency,  in  the  Federal  Register  of  June 
19. 1988  (51  FR  22482).  published  a 
proposal  to  revoke  the  CGMP 
regulations  for  frozen  raw  breaded 
shrimp.  One  comment  from  a  trade 
association  was  received  on  the 
proposed  rule.  The  comment  supported 
the  agency's  proposal  to  revoke  the 
CGMP  regulation  for  frozen  raw 
breaded  shrimp.  Accordingly.  FDA 
announces  in  this  document  that  it  is 
revoking  Part  123— Frozen  Raw  Breaded 
Shrimp. 

List  of  Subjects  in  21  CFR  Part  123 

Food  packaging.  Frozen  foods. 
Seafood. 

PART  123— FROZEN  RAW  BREADED 
SHRIMP  [REMOVED] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  402(a)(4). 
701(a).  52  Stat.  1046  as  amended,  1055 
(21  U.S.C.  342(a)(4),  371(a)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10), 
Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  is  amended  by 
removing  Part  123— Frozen  Raw 
Breaded  Shrimp. 

Dated:  November  12. 1986. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  86-25934  Filed  11-17-88;  8:45  am) 

BiLUNQ  COOE  4M0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3112-1] 

Hazardous  Waste  Managmwnt 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Denial 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 


decision  to  deny  the  petition  submitted 
by  one  petitioner  to  exclude  its  solid 
waste  from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124, 
270,  and  271.  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22. 
which  speciffcally  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  this  petition  is  that  the 
petitioner  has  not  substantiated  its 
claim  that  the  waste  is  non-hazardous. 
The  effect  of  this  action  is  that  all  of  this 
waste  must  be  handled  as  hazardous 
waste  in  accordance  with  40  CFR  Parts 
262-266,  and  Parts  270,  271  and  124. 

EFFECTIVE  DATE:  May  18, 1987. 

addresses:  The  public  docket  for  this 
final  petition  denial  is  located  in  the 
Sub-basement,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460,  and  is  available 
for  public  viewing  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments.  The  reference  number 
for  this  docket  is  "F-86-RSDF-FFFFF'. 
The  public  may  copy  a  maximum  of  50 
pages  of  materials  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose,  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-5096. 

SUPPLEMENTARY  INFORMATION:  On  July 
23, 1986,  EPA  proposed  to  deny  specific 
wastes  generated  by  several  facilities, 
including  Reynolds  Aluminum,  located 
in  Sheffield,  Alabama  (see  51  FR 
26426).!  The  Agency  had  previously 


'  In  the  same  Faderal  Register  notice,  the  Agency 
also  proposed  to  deny  the  exclusion  of  specific 
wastes  generated  by  the  following  peUtioners: 
Bethlehem  Steel  Corp..  located  in  Chesterton. 
Indiana  (see  51  FR  28419):  Fisher  Guide  Div.  of 
General  Motors  Corp..  located  in  Columbus.  Ohio 
(see  51  FR  26421):  General  Battery  Corp.,  located  in 
Reading.  Pennsylvania  (see  51  FR  26423):  and  Kaiser 
Aluminum  Chemical  Corp..  located  in  Spokane, 
Washington  (see  51  FR  26424).  The  Agency  will 
address  these  proposed  decisions  in  a  separate 
Federal  Register  notice. 


evaluated  the  petition  which  is 
discussed  in  today's  notice.  Based  on 
our  review  at  that  time,  this  petitioner 
was  granted  a  temporary  exclusion.  Due 
to  changes  in  the  delisting  criteria 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  however, 
this  petition  has  been  evaluated  both  for 
the  factors  for  which  the  waste  was 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  waste  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  the  petitioning  facility 
has  not  substantiated  its  claims  that  the 
waste  is  non-hazardous;  therefore,  the 
Agency  is  denying  the  petition 
submitted  by  this  petitioning  facility  and 
is  revoking  the  temporary  exclusion 
currently  held  by  this  facility. 

The  denial  made  final  here  involves 
the  following  petitioner:  Reynolds 
Aluminum.  Sheffield.  Alabama. 

L  Reynolds  Aluminum 


A.  Proposed  Denial 

Reynolds  Aluminum  (Rejmolds)  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludges  (filter 
cake)  from  EPA  Hazardous  Waste  No. 
F019,  based  on  the  reduction  and 
immobilization  of  the  listed  constituents 
of  these  wastes.*  Data  submitted  by 
Reynolds,  however,  fails  to  substantiate 
its  claim  that  the  listed  constituents  of 
concern  are  present  in  an  immobile 
form.  (See  51  FR  26426-26427.  July  23, 
1986,  for  a  more  detailed  explanation  of 
why  the  Agency  proposed  to  deny 
Reynolds'  petitioa) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  bom 
the  petitioner  on  September  4, 1988 
regarding  the  Agency's  proposed 
decision  to  deny  the  exclusion  of  their 
wastewater  treatment  sludge.  Reynolds 
provided  new  sampling  data  for  Uie 
period  from  August  8, 1988  to  August  17, 
1986  to  demonstrate  that  chromium 
concentrations  in  &eir  wastewater 
treatment  sludges  are  well  below  EPA's 
allowable  concentrations.  Reynolds 
maintains  that  the  reduced  clvomiimi 
concentrations  are  the  result  of 
improvements  in  their  chrome  treatment 
plant  operations  as  of  1983.  These 
improvements  include:  (1)  Personnel 
changes;  (2)  closer  supervision  of  their 
coil  coating  line  and  their  chrome 
treatment  plant  (CTP);  and  (3)  improved 
maintenance  and  supervision. 


•  Reynolds  was  originally  granted  a  temporary 
exclusion  for  this  wasie  on  November  22, 1962  (see 
47  FR  52680). 
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Reynolds  states  that  they  significantly 
improved  the  CTP  performance  and 
reliability  through  the  supervision  and 
maintenance  improvements 
implemented.  Reynolds  also  claims  that, 
at  their  facility,  maintenance  practices 
significantly  impact  the  operation  of  the 
CTP  and  the  quality  of  the  effluent,  and 
that  during  their  initial  January  5-9, 1981 
delisting  sampling  and  analytical 
program,  the  high  leachable  chromium 
levels  were  a  direct  result  of 
maintenance  practices.  They  assert  that 
the  1981  analytical  values  are  not 
representative  of  current  operations  and 
should  be  deleted  from  the  data  base  on 
which  the  petition  was  evaluated. 
Reynolds  added  that  during  January  5-9, 
1981,  plant  maintenance  was  installing 
new  tank  capacity  on  the  coil  coating 
line  which  adversely  affected 
performance  of  the  CTP  due  to  atypical 
CTP  influent  variability.  According  to 
Reynolds,  leachable  chrome  levels 
determined  during  this  period  are  not 
representative  of  typical  CTP  operation. 

The  Agency  agrees  with  the 
commenter  that  maintenance  practices 
may  significantly  impact  the  operation 
of  a  treatment  plant  and  the  quaUty  of 
effluent;  however;  the  influence  of 
maintenance  practices  on  treatment 
plant  reliability  at  the  Reynolds  facility 
is  precisely  what  concerns  us.  If  the 
quality  of  effluent  is  wholly  dependent 
on  the  level  of  supervision  and 
maintenance,  then  future  changes  in  the 
level  of  supervision  and  maintenance 
could  render  the  the  waste  hazardous. 
Since  the  Agency  does  not  have 
information  indicating  that  specific 
process  changes  which  altered  the 
composition  of  the  waste  were 
implemented  during  the  period  between 
the  1981  and  1984  sampling  periods,  the 
Agency  cannot  disregard  the  1981  data. 

Although  Reynolds  claims  that  the 
installation  of  new  tank  capacity  in 
January  1981  renders  the  January  5-9, 
1981  chromium  levels  non- 
representative  of  the  current  waste,  no 
explanation  has  been  offered  as  to  why 
the  chromium  levels  from  the  August 
and  September,  1981  sampling  period 
were  two  orders  of  magnitude  higher 
than  the  levels  specified  in  the  1984  and 
1986  data.  The  Agency,  therefore, 
disagrees  with  Reynolds'  claim  that  the 
chrome  cake  is  non-hazardous.  The 
Agency  notes  that  if  Reynolds  has 
indeed  implemented  specific  process 
changes,  and  can  substantiate  this 
claim,  then  the  Agency  will  re-evaluate 
Reynolds'  petition.  If  Reynolds  submits 
sufficient  additional  data  in  the  future  to 
indicate  that  the  housekeeping  changes 
will  lead  to  the  consistent  generation  of 
a  non-hazardous  waste,  the  Agency  will 


propose  to  exclude  Reynolds'  waste  at 
that  time. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
and  in  the  Agency's  response  to  public 
c;;mments,  the  Agency  believes  that  the 
filter  cake  generated  by  Reynolds 
Aluminum  is  hazardous  tmd  as  such 
should  not  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
denying  a  final  exclusion  to  Reynolds 
Aluminum  for  its  dewatered  wastewater 
treatment  sludge  (filter  cake)  resulting 
from  the  chemical  conversion  coating  of 
aluminum,  listed  as  EPA  Hazardous 
Waste  No.  F019,  which  is  generated  at 
its  Alloy  Plant  located  in  Sheffield. 
Alabama.  By  this  action  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  these  wastes  on  November 
22. 1982  (see  47  FR  52680).* 

n.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  petitioner  included  in 
this  notice  having  its  temporary 
exclusion  revoked  and  final  exclusion 
denied.  This  facility  will  have  to  revert 
back  to  handling  its  wastes  as  it  did 
before  being  granted  the  exclusion  [i.e., 
they  must  handle  their  waste  as 
hazardous).  This  petitioner  will  need 
some  time  to  come  into  compliance  with 
the  RCRA  hazardous  waste 
management  system.  Accordingly,  the 
effective  date  of  the  revocation  of  this 
temporary  exclusion  and  denial  is  six 
months  after  publication  of  this  final 
rule  in  the  Federal  Register. 

m.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  final  rule,  which  would 
revoke  a  temporary  exclusion  and  deny 
a  petition  from  one  faciUty  is  not  major. 
The  affect  of  this  final  rule  would 
increase  the  overall  costs  for  this  facility 
which  currendy  has  a  temporary 
exclusion  that  is  being  revoked  and 
denied.  The  actual  cost  to  this  company. 


•  The  Agency  formally  notified  Reynold! 
Aluminum  in  a  letter  dated  January  14. 1986,  that  the 
Characterization  and  Assessment  Division  would 
recommend  to  the  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response  that  Reynolds' 
petition  be  denied  and  that  the  temporary  exclusion 
for  these  wastes  be  withdrawn.  Reynolds  did  not 
exercise  its  option  to  withdraw  the  petition.  See  51 
FR  26427.  n.  38,  July  23, 1986. 


however,  would  not  be  significant  In 
particular,  in  calculating  the  amount  of 
waste  that  is  generated  by  this  one 
facility  that  currendy  has  a  temporary 
exclusion  and  considering  a  disposal 
cost  of  $300/ ton,  the  increased  cost  to 
this  facility  is  approximately  $45,000, 
well  under  the  $100  million  level 
constituting  a  major  regulation.  This  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

IV.  Regulatoiy  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  die  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  one  facility, 
therefore,  the  overall  economic  impact 
on  small  entities  is  small.  Accordingly,  I 
hereby  certify  that  this  regulation  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  SubjecU  in  40  CFR  Part  261 

Hazardous  waste,  Recycling, 
(Sec.  3001  KCRA.  42  U,S,C  6921) 

Dated:  November  6, 1986. 
).W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc,  86-25961  Filed  11-17-86;  8:45  am] 
im  I  mn  code  tsic  hb  m 


40  CFR  Part  261 
[SW-FRL-3112-2] 

Hazardous  Watte  ManagMnant 
Syatem;  tdanUHcation  and  Uatlng  of 
Hazardoua  Waste 

aoency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
decision  to  deny  the  petition  submitted 
by  one  petitioner  to  exclude  their  solid 
waste  from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  delisting 
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petitioiu  sulmiittad  under  40  CFR  260.20, 
which  allowa  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124, 
27a  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22. 
which  spedfically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  this  petition  is  that  the 
petitioner  has  not  substantiated  their 
claim  that  the  waste  is  non-hazardous. 
The  effect  of  this  action  is  that  all  of  this 
waste  must  be  handled  as  hazardous 
waste  in  accordance  with  40  CFR  Parts 
282-266,  and  Parts  270.  271  and  124. 
EFFECTIVE  DATE:  May  18, 1986. 
AOORESSCS:  The  public  docket  for  this 
final  petition  denial  is  located  in  Room 
S-212.  U.S.  Environmental  Protection 
Agency.  401 M  Street  SW..  Washington, 
DC  20460,  and  is  available  for  public 
viewing  from  9:30  a.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding 
holidays.  Call  Mia  Zmud  at  (202)  47&- 
9327  or  Kate  Blow  (202)  382-4675  for 
appointments.  The  reference  number  of 
this  docket  is  "F-86-FGDF-FFFFF'.  The 
public  may  copy  a  maximum  of  50  pages 
of  materials  from  any  one  regulatory 
docket  at  no  cost.  Additional  copies  cost 
120/page. 

FOR  FURTHER  INFORMATION  CONTACT 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose,  Office 
of  Solid  Waste  {WH-562B),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460,  (2021 
382-5096. 

SUPPlfMENTARY  INFORMATION:  On  July 
23, 1986,  EPA  proposed  to  deny  specific 
wastes  generated  by  several  facilities, 
including  Fisher  Guide  Division  of 
General  Motors  Corporation,  located  in 
Columbus,  Ohio  (see  51 FR  26421).  The 
Agency  had  previously  evaluated  this 
petition  which  is  discussed  in  today's 
notice.  Based  on  our  review  at  that  time, 
the  petitioner  was  granted  a  temporary 
exclusion.  Due  to  changes  in  the 
delisting  criteria  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  however,  this 
petition  has  been  evaluated  both  for  the 
factors  for  which  the  waste  was 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  waste  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  the  petitioning  facility 
has  not  substantiated  their  claims  that 
the  waste  is  non-hazardous.  The  Agency 
is.  therefore,  denying  the  petition 
submitted  by  the  petitioning  facility  and 
is  revoking  their  temporary  exclusion. 


The  denial  made  final  here  is  for  the 
following  petitioner:  Fisher  Guide 
Division  of  General  Motors  Corporation, 
Columbus,  Ohio. 

I.  Fisher  Guide  Division  of  General 
Motors  Corporation 

A.  Proposed  Denial 

Fisher  Guide  Division  of  General 
Motors  Corporation  (Fisher  Guide)  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  generated 
at  its  Columbus,  Ohio  facility,  from  EPA 
Hazardous  Waste  No.  FOOa'  Data 
submitted  by  Fisher  Guide,  however, 
fails  to  substantiate  its  claim  that  the 
listed  constituents  of  concern  are 
present  in  an  Immobile  form.  (See  51  FR 
26421-26423,  July  23, 1986,  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  Fisher  Guide's 
petition.) 

B.  Agency  Response  to  Public 
Comments 

"The  Agency  received  comments  from 
Fisher  Guide  regarding  the  proposed 
denial  of  their  petition.  After  discussing 
these  comments  with  EPA,  Fisher  Guide, 
for  purposes  of  final  action  on  the 
proposed  denial  of  their  delisting 
petition,  withdrew  these  comments.  In 
doing  so,  Fisher  Guide  expressed  their 
intention  to  gather  additional 
information  and  submit  a  new  delisting 
petition,  and  therefore  asked  the  Agency 
to  complete  its  review  of  their  latest 
information  submittal.  The  Agency 
intends  to  do  this.  The  following 
discussion  is  the  Agency's  preliminary 
response. 

Fisher  Guide  specifically  commented 
on  the  Agency's  use  of  the  VHS  model 
to  evaluate  petitioned  waste  streams. 
Fisher  Guide  stated  in  their  comments, 
that  the  Agency  had  "shown  a 
willingness  to  consider  dilution 
processes  other  than  spreading  if  [these 
dilution  factors  could  be]  incorporated 
within  the  general  framework  of  the 
VHS  model."  Fisher  Guide  presented  a 
modified  version  of  the  VHS  model  one 
that  considered  dilution  by  aquifer 
recharge,  used  several  site-specific 
parameters  (e.^.,  annual  precipitation 
rate,  distribution  coefficients,  hydraulic 
conductivity)  as  inputs  to  this  modified 
version,  and  determined  that  constituent 
concentrations  (at  the  compliance  point] 
did  not  exceed  regulatory  standards. 
The  Agency  has  reviewed  the  derivation 
of  the  modified  VHS  model  and  its 
application  to  Fisher  Guide's  petitioned 
waste.  (A  copy  of  Fisher  Guide's 


'  Fisher  Guide  wes  granted  a  temporary  exclusion 
for  its  F006  waste  an  December  18,  ISSt  (see  46  FR 
61284). 


comments  is  avaikble  in  the  public 
docket  for  inspeciion.) 

For  all  delisting  petitions  to  date,  the 
Agency  has  evaluated  the  immediate 
and  potential  hazards  of  a  petitioned 
waste  based  on  waste  characterization 
information  and  the  assumption  that  the 
waste  would  be  managed  at  a  non- 
regulated  facihty.  The  VHS  model  used 
in  Agency  delisting  decisions  is  a 
generic  model  based  on  this  assumption. 
The  Agency,  however,  realizes  that 
specific  waste  management  site 
conditions  may  differ  from  those  used  in 
the  VHS  model  and  include  additional 
factors  that  provide  sufficient  protection 
of  the  underlying  aquifer.  TTie  Agency 
will  consider  exploring  the  concept  of 
allowing  the  use  of  site-specific  factors 
in  dehstings.  However,  at  this  time  the 
Agency  has  not  developed  a  strategy  for 
using  such  site-specific  factors.  If  the 
Agency  pursues  a  site-specific  approach, 
it  will  need  to  determine  which 
combination  of  site-specific  factors  are 
needed  to  adequately  demonstrate  the 
effects  of  the  petitioned  waste  on 
ground  water.  The  Agency  also  will 
need  to  determine  the  need  for 
institutional  controls  on  a  site-specific 
delisting.  In  particular,  the  Agency 
needs  to  address  ooncems  such  as  on- 
site  and  off-site  management  (and 
whether  a  site-specific  demonstration 
will  be  allowable  hi  either  case),  waste 
fransportation  controls  to  ensure  that 
the  waste  is  delivered  to  the  approved 
site,  and  confrols  to  ensure  the  waste  is 
not  removed  from  the  approved 
management  area.  Ultimately,  the 
Agency  will  consider  developing 
guidelines  to  provide  petitioners  with 
specific  information  requirements 
necessary  to  present  a  demonsfration 
using  site-specific  information.  Thus, 
although  site-specific  delistings  are 
under  consideration  there  is  currently  no 
guidance  criteria  to  evaluate 
demonstrations  based  on  site-specific 
information.  The  Agency  has  discussed 
this  matter  with  Fisher  Guide.  Fisher 
Guide  realizes  that  if  the  Agency 
develops  criteria  for  a  site-specific 
delisting,  and  it  allows  for  an  off-site 
demonstration,  that  they  may  re-petition 
the  Agency  and  pursue  a  delisting  of 
their  electroplating  waste  on  a  site- 
specific  basis. 

The  Agency  has  reviewed  Fisher 
Guide's  demonstration  and  has 
identified  several  areas  of  concern.  This 
review,  however,  is  not  intended  to 
indicate  (1)  as  a  matter  of  policy 
whether  this  particular  off-site 
demonstration  will  be  accepted  for 
delisting  purposes  if  modified  in  the 
future,  or  (2)  a  complete  synopsis  of  the 
Agency's  concerns,  since  a  particular 
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site-specific  evaluation  approach  has 
not  yet  been  developed.  The  Agency  is 
concerned  about  the  input  parameters 
selected  for  this  site-specific  application 
and  their  modification  of  the  VHS 
model.  Fisher  Guide  claims  that  in  a 
precipitation  rich  region,  there  is  not  a 
finite  volume  of  water  in  an  aqmfer  and 
that  studies  in  Illinois  show  that  aquifer 
recharge  varies  from  10  to  27  percent  of 
total  precipitation.  The  Agency  feels 
that  the  recharge  will  be  introduced  to 
the  aquifer  at  a  slow  rate  by  percolation 
through  the  soil,  and  therefore  the  total 
volume  of  recharge  is  not  immediately 
available  for  mixing.  The  time 
dependent  nature  of  the  mixing  and 
subsequent  dilution  resulting  fi-om 
recharge  needs  to1)e  addressed  in  the 
modified  version  of  the  VHS  model. 
Specifically  there  is  a  concern  about  the 
delay  from  the  time  of  rechai^ge  until  the 
time  of  complete  dilution  and  how  this 
delay  compares  with  the  magnitude  of 
time  attributed  to  groundwater 
movement. 

In  modifying  the  VHS  model,  the 
commenter  calculated  the  contaminant 
velocity,  which  is  a  site-specific 
parameter.  The  groundwater  velocity  is 
based  on  the  hydraulic  conductivity, 
hydraulic  gradient,  effective  porosity, 
and  the  distribution  coefficient.  The 
Agency's  review  of  Fisher  Guide's 
methodology  for  estimating  ground 
water  velocity  raises  several  concerns. 
First,  due  to  the  variability  in  local 
geology,  the  hydraulic  conductivity.  K,  is 
likely  to  change  between  the  point  of 
disposal  and  die  compliance  point. 
Secondly,  the  aquifer  test  method  used 
to  generate  time-drawdown  data  and 
the  analytical  method(s]  used  to 
calculate  K  can  introduce  variability 
into  the  results.  The  magnitude  and 
significance  of  this  variability  needs  to 
be  addressed. 

In  addition,  the  possible  presence  of 
"short  circuit"  features  in  the  local 
geology  [e.g.,  sand  lenses,  or  fi^ctured 
clays)  need  to  be  addressed.  Also,  the 
Agency  believes  that  the  methodology  in 
measuring  the  distribution  coefficient,  a 
parameter  that  reflects  die  retardation 
of  contaminant  transport  through 
chemical  reaction,  raises  numerous 
technical  concerns  primarily  because 
the  site-specific  nature  of  the 
measurement  is  lost  during  the 
procedure. 

The  laboratory  procedures  considered 
three  components:  the  soil,  the 
representative  ground  water,  and  the 
leachate.  The  procedure  includes  the 
addition  of  an  equilibrating  solution 
(simulates  a  metal-containing  leachate] 
to  a  soil  sample,  agitation  and 
centrifugation  of  the  mixture,  and 
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subsequent  analysis  of  the  collected 
supernatant  after  filtration.  Fisher  Guide 
did  not  identify  the  origin  of  the  soil 
samples  used  in  the  procedure,  and  did 
not  explain  why  the  soil  samples  were 
Uiought  to  be  representative  of  the 
saturated  zone.  The  Agency,  therefore, 
was  unable  to  determine  whether  the 
three  soils  used  in  the  procedure 
represented  the  saturated  zone  under 
evaluation.  Furthermore,  the  extreme 
mixing  of  the  soils  during  the 
determination  of  the  distribution 
coefficient  may  destroy  the  true 
(attenuative)  characteristics  of  the  soil. 
Also,  non-filtered,  as  well  as  filtered 
sample  analyses,  are  appropriate,  {/.e., 
EPA  recommends  that  the  Total 
Recoverable  Materials  Method,  a 
method  performed  on  an  imfiltered 
sample,  be  the  standard  technique  in 
determining  ground  water 
concentrations  of  metals.) 

The  Agency  does  not  believe  diat  the 
laboratory  formulations  of 
"representative"  ground  water  are 
comparable  to  actual  ground  water 
collected  from  on-site  monitoring  wells. 
The  Agency  also  does  not  believe  that 
the  equilibrating  solutions  are  an 
adequate  simulation  of  leaching 
conditions.  The  Agency  notes  that 
leachate  will  often  include  impurities 
such  as  oil  and  organic  constituents  and 
will  often  be  slighdy  acidic  in  a  mixed 
municipal/industrial  waste  landfill. 
Thus,  the  equilibrating  solution,  which 
consists  of  die  salt  of  a  specific  metal  in 
distilled  water,  tends  to  simulate  an 
ideal  condition,  not  a  realistic  one. 

In  some  aquifers  metals  will  tend  to 
attenuate,  and,  if  the  "capacity"  of  a 
certain  area  or  zone  is  exceeded  [i.e., 
the  zone  is  saturated  and  additional 
immobilization  can  not  occur)  the  metal 
constituents  will  pass  through  this  zone 
and  travel  toward  the  compliance  point. 
The  Agency  notes  that  Fisher  Guide  did 
not  address  these  affects  of  saturation 
on  the  immobiUzation  of  metal 
constituents. 

Even  though  the  Agency  has  not 
established  site-specific  delisting 
criteria,  as  a  residt  of  the  preliminary 
review,  die  Agency  believes  diat  Fisher 
Guide  has  neither  presented  data  that 
are  representative  of  the  aquifer 
conditions,  nor  demonstrated  that  site- 
specific  conditions  would  immobilize 
the  particular  constituents  of  concern  in 
die  waste  (i.e.,  lead,  nickel,  chromium, 
cadmium,  and  mercury). 

The  Agency,  nevertheless,  has 
evaluated  Fisher  Guide's  petitioned 
waste  using  the  modified  VHS  model 
and  assuming  that  the  distribution 
coefficient  is  equal  to  zero  (i.e.,  metal 
contaminants  are  not  immobilized  as  a 


result  of  aquifer  conditions).  Tlie 
Agency's  evaluation,  using  a  suggested 
dilution  rate  equal  to  two  percent  per 
year  and  ground  water  velocity  equal  to 
10  feet  per  year,  resulted  in  the 
compliance  point  concentrations  shown 
in  Table  1.  (Use  of  site-specific  data 
increased  the  VHS  model  dilution  factor 
from  6.3  to  12.6.).  The  results  still  exceed 
the  regulatory  standard  for  chromium, 
lead,  and  nickel. 

Table  l  .—VHS  Moobj  Calculated 
CoMPLiANCE  Point  Concentrations  (ppm) 
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C  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  wastes 
generated  by  the  manufacturing 
processes  at  Fisher  Guide's  Columbus 
facility  (for  which  the  petition  was 
submitted)  are  not  rendered  non- 
hazardous  by  the  waste  treatment 
system  currendy  in  use.  The  analysis  of 
the  waste,  using  the  VHS  model 
indicates  the  potential  of  the  sludge  to 
leach  several  toxic  heavy  metals 
(cadmium,  chromium,  lead,  mercury,  and 
nickel)  and  contaminate  ground  water. 
The  Agency,  therefore,  is  denying  this 
petition  for  exclusion  of  the  wastewater 
treatment  sludges  (EPA  Hazardous 
Waste  No.  FOOe)  produced  by  Fisher 
Guide  at  its  facility  in  Columbus,  Ohio. 
By  this  action,  the  Agency  also 
withdraws  the  temporary  exclusion 
granted  for  this  waste  on  December  16, 
1981  (46  FR  61284).* 

n.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  petitioner  included  in 
this  notice  having  their  temporary 


'  The  Director  of  the  Characterizabon  and 
AsKSsment  Divuion  (CAD)  formally  notified  Fisher 
Guide  in  a  letter  dated  November  IS,  1965.  that  the 
CAD  would  recommend  to  the  Assistant 
Administrator  for  Solid  Waste  and  Emergency 
Response  that  Fisher  Guide's  petition  be  denied  and 
that  Fisher  Guide's  temporary  exclusion  be 
withdrawn.  Fiaher  Guide  did  not  exercise  its  option 
to  withdraw  the  petition  See  51  FR  26423.  n.  18,  July 
23,1986. 


I  I 
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exclusion  revoked  and  final  exclusion 
denied.  They  will  have  to  revert  back  to 
handling  their  waste  as  they  did  before 
being  granted  their  temporary  exclusion 
[i.e.,  they  must  handle  their  wastes  as 
hazardous).  This  petitioner  will  need 
some  time  to  come  into  compliance  with 
the  RCRA  hazardous  waste 
management  system.  Accordingly,  the 
effective  date  of  the  revocation  of  this 
temporary  exclusion  and  denial  would 
be  six  months  after  publication  of  the 
final  rule  in  the  Federal  Register. 

m.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation,  which  would 
revoke  a  temporary  exclusion  and  deny 
a  petition  from  one  faciUty,  is  not  major. 
The  affect  of  this  rule  would  increase 
the  overall  costs  for  the  facility  which 
currently  has  a  temporary  exclusion  that 
is  being  revoked  and  denied.  The  actual 
cost  to  this  company,  however,  would 
not  be  significant.  In  particular,  in 
calculating  the  amount  of  waste  that  is 
generated  by  this  facility  that  currently 
has  a  temporary  exclusion  and 
considering  a  disposal  cost  of  $300/ ton. 
the  increased  cost  to  this  facilities  is 
approximately  $1.9  million,  well  under 
the  $100  million  level  constituting  a 
major  regulation. 

This  rule  is  not  a  major  regulation; 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

IV.  Regulatory  FlexibUity  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  dispwsal 
costs.  This  rule  only  affects  one  facility. 
The  overall  economic  impact,  therefore, 
on  small  entities  is  small.  Accordingly.  I 
hereby  certify  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Fart  261 

Hazardous  waste.  Recycling. 


(Sec.  3001  RCRA.  42  U.S.C.  6921) 

Dated:  November  7, 1986. 
J.W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  86-25962  Filed  11-17-86;  8:45  am] 

BIUJNO  CODE  SSeo-M-M 


40  CFR  Part  261 
[SW-FRL-3112-3) 

Hazardous  Watte  Management 
System;  IdentHlcation  and  Listing  of 
Hazardous  Waste;  Final  Denials 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
decision  to  deny  the  petition  submitted 
by  three  petitioners  to  exclude  their 
solid  waste  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124. 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  the 
petitioners  have  not  substantiated  their 
claims  that  the  wastes  are  non- 
hazardous.  The  effect  of  this  action  is 
that  all  of  these  wastes  must  be  handled 
a?  hazardous  waste  in  accordance  with 
40  CFR  Parts  262-266,  and  Parts  270,  271, 
and  124. 

EFFECTIVE  DATE:  May  18,  1987. 
ADDRESSES:  The  public  docket  for  these 
final  petition  denials  is  located  in  Room 
S-212,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  and  is  available  for  pubhc 
viewing  from  9;30  a.m.  to  3;30  p.m.. 
Monday  through  Friday,  excluding 
holidays.  Call  Mia  Zmud  at  (202)  475- 
9327  or  Kate  Blow  at  (202)  382--1675  for 
appointments.  The  reference  number  of 
this  docket  is  "F-66-BSDF-FFFFF'.  The 
public  may  copy  a  maximum  of  50  pages 
of  material  from  any  one  regulatory 
docket  at  no  cost.  Additional  copies  cost 
$.20/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose.  Office 
of  Solid  Waste  (WH-562B).  U.S. 
Environmental  Protection  Agency,  401  M 


Street  SW.,  Washington,  DC  20460,  (202) 
382-5096. 

SUPPLEMENTARY  INPORMATION:  On  July 
23. 1986,  EPA  proposed  to  deny  specific 
wastes  generated  by  several  facilities, 
including;  (1)  Bethldiem  Steel 
Corporation,  located  in  Chesterton. 
Indiana  (see  51  FR  28419);  (2)  General 
Battery  Corporation,  located  in  Reading. 
Pennsylvania  (see  51  FR  26423);  and  (3) 
Kaiser  Aluminum,  located  in  Spokane. 
Washington  (see  51  FR  26424).*  The 
Agency  had  previously  evaluated  the 
petitions  which  are  discussed  in  today's 
notice.  Based  on  out  review  at  that  time, 
the  petitioners  were  granted  temporary 
exclusions.  Due  to  changes  in  the 
delisting  criteria  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  however,  these 
petitions  have  been  evaluated  both  for 
the  factors  for  which  the  wastes  were 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  wastes  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  the  petitioning  facilities 
have  not  substantiated  their  claims  that 
their  wastes  are  non-hazardous.  The 
Agency  is.  therefore,  denying  the 
pefitions  submitted  by  these  petitioning 
facilities  and  is  revoking  their  temporary 
exclusions. 

The  denials  made  final  here  involve 
the  following  petitioners: 

Bethlehem  Steel  Coiporation, 

Chesterton.  Indiana; 
General  Battery  Corporation,  Reading. 

Pennsylvania; 
Kaiser  Aluminum.  Spokane. 

Washington.  | 

I.  Bethlehem  Steel    j 

A.  Proposed  Denial 

Bethlehem  Steel  Corporation 
(Bethlehem)  has  petitioned  the  Agency 
to  exclude  its  wastewater  treatment 
sludges  and  polishing  lagoon  sludges 
from  EPA  Hazardous  Waste  No.  F006. 
based  on  the  reduction  and 
immobilization  of  the  listed  constituents 
of  these  wastes.*  Data  submitted  by 


'  In  the  same  Federal  Register  notice,  the  Agency 
also  proposed  to  deny  the  exclusion  of  specific 
wastes  generated  by  Reynolds  Aluminum,  located 
in  Sheffield,  Alabama  (see  51  FR  26426)  and  Fisher 
Guide  Division  of  General  Motors  Corporation, 
located  in  Columbus,  Ohio  (see  51  FR  28421).  The 
Agency  will  address  these  proposed  decisions  in 
separate  Federal  Register  notices. 

»  Bethlehem  Steel  was  originally  granted  a 
temporary  exclusion  for  sludges  listed  as  both  F006 
and  K0e2  wastes.  See  47  FR  52670,  November  22, 
1982.  The  waste  sludge  is  ao  longer  listed  as  a  K062 
waste  due  to  the  redesignation  of  lime  stabilized 
pickle  liquor  sludges  in  the  iron  and  steel  industry 
as  non-hazardous  (49  FR  21284.  June  5. 1984). 
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Bethlehem,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  of  concern  are  present  in  an 
immobile  form.  (See  51  FR  28419-26421, 
July  23. 1986,  for  a  more  detailed 
explanation  of  why  the  Agency 
proposed  to  deny  Bethlehem's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
a  single  commenter  regarding  its 
decision  to  deny  an  exclusion  to 
Bethlehem  for  the  waste  identified  in  the 
petition.  The  commenter  questioned  the 
Agency's  use  of  EP  extract  data  in  the 
vertical  and  horizontal  spread  (VMS) 
groundwater  model  and  cited  comments 
from  other  parties  made  in  response  to 
the  Agency's  proposal  of  the  VHS  model 
(see  50  FR  7882-7900.  February  26. 1985, 
and  50  FR  4888&-48967,  November  27. 
1985).  These  comments  centered  on 
three  points,  namely  that:  (1)  The  VHS 
model  overestimates  actual  constituent 
concentrations  at  the  compliance  point 
since  the  VHS  model  does  not  include 
site-specific  factors  which  could 
decrease  or  limit  constituent 
concentrations;  (2)  lysimeter  leachate 
data  from  the  facility  should  be  used 
instead  of  EP  toxicity  data  since  the 
lysimeter  more  accurately  characterizes 
the  actual  waste  leachate  than  does  the 
EP  toxicity  test:  and  (3)  ground  water 
data  for  the  facility  does  not  describe 
any  adverse  impacts  from  the  on-site 
management  of  these  sludges. 

The  Agency  believes  that  these 
general  comments  were  addressed  (for 
the  most  part)  in  the  Agency's  response 
to  public  comments  in  the  VHS  Model 
Final  Rule  (see  50  FR  48896-48010, 
Appendix,  November  27, 1985).  The 
Agency  has  not  intended  that  the  VHS 
model  evaluation  would  generally  allow 
for  the  inclusion  of  site-specific  factors. 
The  hazards  posed  by  a  waste  are 
evaluated  in  the  VHS  model  in  terms  of 
a  non-RCRA  disposal  scenario,  since  it 
cannot  generally  be  guaranteed  that  the 
waste  will  continue  to  be  managed  at  a 
particular  site  or  in  accordance  with  a 
particular  set  of  site-specific  conditions. 
The  Agency  may,  in  the  future,  consider 
issuing  delistings  conditioned  upon  the 
disposal  of  the  waste  at  a  specific  site. 
Such  delistings  could  consider  site 
specific  factors.  However,  the  Agency 
has  not  yet  defined  what  data  woidd  be 
required  for  such  a  site-specific 
delisting. 

For  example,  lysimeter  data  might,  in 
the  future,  be  used  in  the  evaluation  of 
wastes  if  the  Agency  pursues  such  an 
approadi.  At  this  point,  the  limited  data 
(three  monthly  samples  of  leachate) 
provided  by  the  conunenter  does  not 
adequately  address  a  number  of  the 


Agency's  concerns  which  have  been 
identified  to  date,  such  as  the  increased 
potential  for  constituent  release  from  the 
wastes  due  to  weathering,  the  effects  of 
seasonal  variations  in  precipitation  pH, 
the  appropriate  depth  of  lyaimeters  to 
account  for  the  expected  increase  in 
toxicant  concentrations  at  greater  pile 
depths,  the  representativeness  of  waste 
pile  composition  as  measured  by 
lysimeter  locations,  whether  the 
lysimeter  samples  were  diluted  by 
infiltration  of  ground-water,  or  the 
leaching  potential  of  organic 
constituents  irom  the  waste. 

The  lysimeter  data  presented  by  the 
commenter  is  inadequate  to  allow  the 
Agency  to  make  a  reasonable  evaluation 
of  the  wastewater  treatment  sludges. 
Only  three  samples,  representing  three 
months  of  leachate  collection,  have  been 
obtained  from  each  lysimeter.  Also,  only 
three  of  the  EP  toxic  metals  (cadmium, 
chromiimi,  and  lead)  were  analyzed  in 
the  lysimeter  samples,  with  no  data 
available  for  the  remaining  metals.  The 
lysimeter  leachate  was  also  analyzed 
for  91  priority  pollutant  constituents,  of 
which  five  (methylene  chloride,  phenol 
2,4-dimethylphenol,  bi8(2- 
ethylhexyljphthalate.  and  di-n-octyl 
phthalate)  were  detected.  Of  these  five, 
only  bis(2-ethyl  hexyl)phthalate  was 
detected  in  the  analysis  of  the  sludges 
themselves.  The  Agency  does  not 
believe  that  the  lysimeter  data  provided 
by  the  conmienter  is  sufficient  to 
indicate  that  the  waste  will  not  cause 
environmental  problems  in  the  future. 
Thus,  due  to  the  fact  that  the  Agency 
has  not  yet  determined  whether  it  will 
consider  site  specific  delisting  as  well  as 
the  data  gaps  in  the  submitted  lysimeter 
evaluation,  this  data  cannot  be  used  in 
lieu  of  the  Agency's  present  review 
process,  which  includes  the  use  of 
leachate  data  in  the  VHS  model 

Groimdwater  data  is  useful  in 
determining  whether  the  past 
management  of  a  waste  has  produced 
environmental  contamination.  This  type 
of  data,  however,  refers  to  past 
management  practices  only,  and  cannot 
be  used  in  a  predictive  fashion  to 
establish  that  contamination  will  not 
occur  in  the  future.  Consequently, 
groundwater  data  for  a  particular  site 
vtrill  not  give  assurances  that  a 
contamination  problem  will  not  occur  if 
the  waste  is  managed  on-site  or  at  any 
other  site. 

The  commenter  also  provided  a 
detailed  analytical  evaluation  of  the 
sludges  diat  were  the  subject  of  the 
petition.  The  voluminous  data  presented 
by  the  commenter,  and  summarized  in 
Tables  1  to  5,  further  substantiates  the 
hazardous  nature  of  these  wastes.  The 


maximum  total  constituent 
concentrations  and  the  EP  leachate  and 
Oily  Waste  EP  (OWEP)  leachate 
concentrations  for  the  terminal  ]}olishing 
lagoon  sludges  are  given  in  Table  1, 
while  the  maximum  total  constituent 
and  EP  and  OWEP  leachate 
concentrations  for  the  wastewater 
treatment  plant  sludges  are  given  in 
Table  2. 

Tabl£  1.— Maximum  CoNSTrruENT  Concem- 
trations/Terminal  Poushing  Lagoon 
Sludge 
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Table  2.— Maximum  CoNSTrruENT  Concen- 
trations/ Wastewater  Treatment  Plant 
Sludges 
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Additional  testing  of  the  wastes 
indicated  the  presence  of  a  number  of 
organic  constituents  in  Bethlehem's 
wastes.  The  results  of  these  tests  are 
given  in  Table  3. 


Table  3.— Maximum  Detected  Organic 
Constituent  Concentrations  (mg/kg) 
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The  leachate  concentrations  in 
Bethlehem's  wastes  were  used  in  the 
Agency's  vertical  and  horizontal  spread 


(VHS)  model.'  The  results  of  the 
Agency's  evaluation  of  the  inorganic 
constituents  in  Bethlehem's  wastes  are 
given  in  Table  4.  The  organic 
constituents  of  Bethlehem's  wastes  were 
also  evaluated,  using  the  Agency's 
organic  leaching  model  (OLM)  *  in  order 
to  predict  leachate  concentrations 


expected  from  the  waste,  and  these 
values  were  then  used  in  the  VHS  model 
to  predict  the  compliance-point 
concentrations  of  these  constituents. 
The  results  of  the  Agency's  evaluation 
of  these  organic  compounds  are  given  in 
Table  5. 


Table  4.— Calculated  Maximum  Compuance-Point  Concentratjons/Terminal  Polishing 
Uqoon  Sludges  and  Wastewater  Treatment  Plant  Sludges  (mg/l) 
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Table  5.— Calculated  Compuance-Point 
Concentrations  of  Detected  Organic 

CONSTTTUENTS  (MG/L) 


TPL 

WTP 
sludges 

Regulatory 
standard 

Benzo(a)-anthrac«ne.. 
Benzo<a)pyTana 

■NA 
8.1x10  ' 
9.2x10* 
5.5x10  • 

NA 
(■) 
6.5.10  • 
8.9<10  • 
1.3<10  ■ 
7.4^10-< 

1  » 10* 
3.10  • 
8.1x10  • 
^^10•' 
2v10  ' 
4 

'02 

PCBs 

Fkioranthene 

4  6<10-' 
1.6.10  ■ 
1.5-  10  • 

*0*tyny3-methyt 

B<s(2.«aiy«.4iei(yl) 
pMtialale 

N^MMens 

3.6<10  • 

9 

'  NA  =  SoMiiWy  data  not  available  tor  that  compound 
'  A  Mank  s«Mce  attar  a  compound  name  indicates  ttiat  the 

compound  was  not  detected  in  the  waste. 
»Sttn*fd  tor  4-cnioro-3wnethyl  phenol   (or  4<tiloro-m- 

crasoo  oanved  mm  known  standard  lor  p-cWoro-r^cresol. 

The  EP  toxicity  tests,  as  well  as  the 
Oily  EP  tests,  confirmed  the  potential  for 
these  wastes  to  leach  a  number  of  toxic 
heavy  metals  and  organic  constituents 
and  so  contaminate  ground  water.  In 
particular,  the  maximum  leachate 
concentrations  for  lead,  when  used  as 
inputs  into  the  VHS  model,  produced 
compliance-point  concentrations  in 
excess  of  the  Agency's  standard  (in  both 
the  Oily  EP  and  regular  EP  tests)  for 
both  of  the  petitioned  wastes.  The 
maximum  OWEP  leachate  values  for 
chromium  were  found  to  exceed  the 
Agency's  standard  for  the  terminal 
polishing  lagoon  sludges.  The 
compliance-point  concentrations 


>  See  so  FR  7882.  Appendix  I.  Febniai>  26, 1985 
for  a  detailed  explanation  of  the  development  of  the 
VHS  model  for  use  in  the  delisting  program.  See 
also  the  final  version  of  the  VHS  model,  SO  FR 
48896.  Appendix.  November  27. 1985. 

♦  The  best-fit  OLM  model  proposed  In  the  Notice 
of  Availability  on  July  29, 19S6  (see  SI  FR  27061) 
was  used  to  evaluate  the  organic  constituents  in 
Bethlehem's  waste. 


calculated  from  the  maximum  EP  and 
OWEP  leachate  values  for  cadmium 
were  also  found  to  exceed  the  Agency's 
standard  in  both  wastes.  It  is  Significant 
to  note  that  even  if  the  averaged 
leachate  values  for  lead  and  chromium 
were  used  in  the  VHS  analysis,  the 
resulting  compliance-point 
concentrations  would  also  exceed  the 
Agency's  standards.  These  constituents, 
therefore,  are  of  concern  to  the  Agency. 

Also,  the  evaluation  of  the  organic 
compounds  present  in  Bethlehem's 
wastes  indicates  that  benzo(a)pyrene 
and  polychlorinated  biphenyls  (PCBs] 
are  present  in  the  terminal  polishing 
lagoon  sludges  at  concentrations  that 
would  exceed  the  Agency's  standards, 
PCBs  are  also  of  concern  in  the 
wastewater  treatment  plant  sludges. 
Because  of  the  potential  exhibited  by 
these  wastes  to  leach  cadmium, 
chromium,  lead,  benzo(a)pyrene,  and 
polychlorinated  biphenyls,  the  Agency 
believes  that  these  sludges  should  be 
considered  hazardous  and  should  be 
managed  in  accordance  with  the  federal 
hazardous  waste  regulations.  The 
Agency  believes  that  the  additional 
analytical  data  presented  by  the 
conunenter  is  not  sufficient  to  alter  the 
Agency's  former  evaluation  of  the 
hazardous  nature  of  the  sludges. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
and  in  the  Agency's  response  to  public 
comments,  the  Agency  believes  Uiat  the 
wastes  generated  by  the  manufacturing 
processes  at  Bethlehem's  Bums  Harbor 
facility  (for  which  the  petition  was 
submitted)  are  not  rendered  non- 
hazardous  by  the  wastewater  treatment 


system  currently  in  use.  The  original 
analysis  of  the  slud^s,  using  the  VHS 
model,  indicated  the  potential  of  the 
sludges  to  leach  several  toxic  heavy 
metals  (cadmium,  leed,  barium,  and 
chromium)  and  contaminate  ground 
water.  Additional  information  provided 
to  the  Agency  verifies  the  potential  of 
these  wastes  to  leach  metals,  i.e., 
chromium,  cadmium,  and  lead.  The 
Agency,  therefore,  is  denying  this 
petition  for  exclusion  of  the  wastewater 
treatment  sludges  (EPA  Hazardous 
Waste  No.  F006)  produced  by  Bethlehem 
Steel  at  its  Bums  Harbor  facility  in 
Chesterton,  Indiana.  By  this  action,  the 
Agency  also  withdraws  the  temporary 
exclusion  granted  for  these  wastes  on 
November  22, 1982  (see  47  FR  52870).* 

n.  General  Battery  Corporation 

A.  Proposed  Denial 

The  General  Battery  Corporation 
(GBC)  has  petitioned  the  Agency  to 
exclude  the  emission  control  sludges 
produced  at  its  Reading,  Pennsylvania 
facility  from  EPA  Hazardous  Waste  No. 
K069.«  Data  submitted  by  GBC, 
however,  fails  to  substantiate  its  claim 
that  the  listed  constituents  of  concern 
are  present  in  an  immobile  form.  (See  51 
FR  26423-26424,  July  23. 1986.  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  deny  GBC's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  received  comments  from 
a  single  commenter  regarding  its 
decision  to  deny  an  exclusion  to 
General  Battery  for  the  waste  identified 
in  the  petition.  The  commenter  cited  the 
use  of  lime  in  the  facility  operations,  and 
indicated  that  sludges  generated  by  the 
treatment  process  (using  commercially 
available  lime)  cannot  be  expected  to 
meet  VHS  model  limits,  due  to  the  high 
amounts  of  lead  in  the  lime.  The  Agency 
wishes  to  repeat  that  the  evaluation  of  a 
listed  hazardous  waste  for  the  purpose 
of  delisting  will  include  all  hazardous 
constituents  found  in  the  waste, 
regardless  of  whether  they  may  have 
originated  from  a  listed  or  non-listed 


'The  Agency  formally  notified  Bethlehem  Steel 
in  a  letter  dated  January  14. 1986,  that  the 
Characterization  and  Assetsment  Division  would 
recommend  to  the  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response  that  Bethlehem's 
petition  be  denied  and  that  Bethlehem's  temporary 
exclusion  for  these  wastes  he  withdrawn. 
Bethlehem  did  not  exercise  its  option  to  withdraw 
the  petition.  See  51  FR  2643.  n.9,  July  23. 1988. 

'  GBC  was  originally  granted  a  conditional 
temporary  exclusion  on  August  6. 1981.  with  the 
condition  that  the  emission  control  sludge  be  kept 
separate  from  other  wastes  generated  at  the  facilltv 
(see  46  FR  40159). 
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source.  Thus,  the  lead  (which  is  an  EP 
toxic  metal  and  a  Usted  constituent  of 
the  petitioned  waste)  in  the  waste  is 
evaluated  for  its  potential  impacts  upon 
the  environment.  The  Agency  also 
wishes  to  note  that  the  VHS  evaluation 
also  indicated  the  potential  of  the  waste 
to  leach  excessive  amounts  of  cadmium, 
arsenic,  and  selenium.  This  evaluation  is 
not  altered  by  the  commenter's 
indication  that  the  actual  waste 
generation  rate  is  about  10,500  tons  per 
year  (rather  than  14,500  tons  as  shown 
in  the  petition). 

The  commenter  has  also  mistakenly 
assumed  that  the  compliance-point 
concentration  calculated  for  the  waste  is 
a  ceiling  limit  for  acceptable  EP  leachate 
concentrations  of  metals.  This  is  not 
correct;  the  compliance  point  is  part  of 
the  VHS  model  scenario.  The  actual 
ceiling  for  EP  leachate  concentrations  in 
the  waste  would  be  set  by  multiplying 
the  regulatory  standard  for  a  constituent 
by  the  dilution  factor  assigned  by  the 
VHS  model  for  that  volume  of  waste: 
For  example,  die  upper  limit  for  lead 
would  be  0.315  mg/1  in  the  EP  leachate 
(0.05  mg/lX  6.30908). 

The  commenter  has  also  provided  the 
Agency  with  information  indicating  that 
the  Pennsylvania  Department  of 
Environmental  Resources  granted  a  Hnal 
exclusion  under  its  authorized  State 
RCRA  program.  (See  Determination  of 
Nonapplicability  Order  from  the  State  of 
Pennsylvania,  dated  October  4, 1984.) 
The  Agency  recognizes  that  General 
Battery  was  granted  a  final  exclusion 
from  an  authorized  State  RCRA 
program.  The  final  State  decision  does 
not  cover  any  activity  that  would  bring 
the  waste  under  Federal  jurisdiction 
(i.e.,  interstate  transport  or  use  of 
interstate  carriers). 

C.  Final  Decision 

The  Agency  recognizes  the  final 
exclusion  issued  by  the  State  of 
Pennsylvania.  Due  to  the  Agency's 
evaluation  of  the  waste,  the  petition 
would  be  denied  if  the  waste  was  under 
Federal  jurisdiction.  Therefore,  the 
waste  must  be  handled  as  hazardous  if 
transported  in  interstate  commerce.^ 

III.  Kaiser  Aluminum 

A.  Proposed  Denial 

The  Kaiser  Aluminum  Chemical 
Corporation  (Kaiser)  has  petitioned  the 


Agency  to  exclude  its  wastewater 
treatment  sludge  from  EPA  Hazardous 
Waste  No.  F019,  based  on  the  low 
concentration  and  immobilization  of  the 
listed  constituents  in  the  waste.  Data 
submitted  by  Kaiser,  however,  fails  to 
substantiate  its  claim  that  the  listed 
constituents  are  essentially  present  in 
an  immobile  form.*  (See  51  VK  2M2A- 
2M2B,  July  23, 1986.  for  a  more  detailed 
explanation  of  why  the  Agency 
proposed  to  deny  Kaiser's  petition.) 

B.  Agency  Response  to  Public 
Comments 

The  Agency  did  not  receive  any 
comments  regarding  its  decision  to  deny 
an  exclusion  to  Kaiser  for  the  waste 
identified  in  the  petition. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  vacuum 
filter  sludge  generated  by  Kaiser  is 
hazardous  and  as  such  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  Kaiser  Aluminum  Chemical 
Corporation  for  its  dewatered 
wastewater  treatment  sludge  (vacuum 
filter  sludge)  resulting  from  conversion 
coating  operations,  listed  as  EPA 
Hazardous  Waste  No.  FOIO,  which  is 
generated  at  its  Trentwood  Works  in 
Spokane,  Washington.  By  this  action, 
the  Agency  also  withdraws  the 
temporary  exclusion  granted  for  this 
waste  on  December  16, 1981  (see  46  FR 
61280).» 

rv.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  three  petitioners 
included  in  this  notice  having  their 
temporary  exclusion  revoked  and  final 
exclusion  denied.  They  would  have  to 
revert  back  to  handling  their  wastes  as 
they  did  before  being  granted  these 
exclusions  [i.e.,  they  must  handle  their 
waste  as  hazardous).  These  petitioners 
would  need  some  time  to  come  into 
compliance  with  the  RCRA  hazardous 
waste  management  system. 
Accordingly,  the  effective  date  of  the 


'  GBC  was  formally  notified  in  a  letter  dated 
f  lovember  15. 1965.  that  the  Characterization  and 
Assessment  Division  would  recommend  to  the 
Auistant  Administrator  for  Solid  Waste  and 
FjTiergency  Response  that  CBC's  petition  be  denied, 
ami  CBC's  temporary  exclusion  be  withdrawn.  GBC 
did  not  exercise  its  option  to  withdraw  the  petition. 
See  51  FR  26424.  n.22.  July  23, 1988. 


•  Kaiser  was  granted  a  temporary  exclusion  for 
this  waste  on  December  16, 1961  (46  FR  61280). 

*  The  Agency  formally  notified  Kaiser  on  January 
10, 1986,  that  it  would  recommend  to  the  Assistant 
Administrator  for  Solid  Waste  and  Emergency 
Response  that  Kaiser's  petition  be  denied  and  that 
Kaiser's  temporary  exclusion  be  withdrawn.  Kaiser 
declined  to  withdraw  its  petition.  See  51  FR.  26428. 
n.  30,  July  23. 1986. 


revocation  of  diese  temporary 
exclusions  and  denials  would  be  six 
months  after  publication  of  the  final  rule 
in  the  Federal  Register. 

v.  Regulatory  Iiiq»act 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal,  which  would 
revoke  the  temporary  exclusions  and 
deny  the  petitions  from  three  facilities  is 
not  major.  The  affect  of  this  proposal 
would  increase  the  overall  costs  for 
these  facilities  which  currently  have 
temporary  exclusions  that  are  being 
revoked  and  denied.  The  actual  costs  to 
these  companies,  however,  would  not  be 
significant  In  particular,  in  calculating 
the  amount  of  waste  that  is  generated  by 
these  three  faciUties  that  currendy  have 
temporary  exclusion  and  considering  a 
disposal  cost  of  $300/ ton,  the  increased 
cost  to  these  facilities  is  approximately 
$8  million,  well  under  the  $100  million 
level  constituting  a  major  regulation. 
This  proposal  is  not  a  major  regulation; 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

VL  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  three 
facilities.  The  overall  economic  impact, 
therefore,  on  small  entities  is  small. 
Accordingly,  I  hereby  certify  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Fait  261 

Hazardous  waste.  Recycling. 
(Sec.  3001  RCRA,  42  U.S.C.  6921} 

Dated:  November  7, 1988. 
I,W.  McGraw, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 

[FR  Doc.  86-25963  Filed  11-17-86:  8:45  am] 
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Hazardous  Wast*  Managwnwit 
Systam;  MantificaMon  and  Uating  of 
Hazardous  Waste;  Final  Danial 

AOENCV:  Environmental  Protection 
Agency. 

ACnotc  Final  rule. 


:  The  Environmental  Protection 
Agency  (EPA)  today  is  announcing  its 
dedsion  to  deny  the  petition  submitted 
by  one  petitioner  to  exclude  their  solid 
waste  from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124. 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  this  petition  is  that  the 
petitioner  has  not  substantiated  their 
claim  that  the  waste  is  non-hazardous. 
The  effect  of  this  action  is  that  all  of  this 
waste  must  be  handled  as  hazardous 
waste  in  accordance  with  40  CFR  Parts 
282-266.  and  Parts  270.  271  and  124. 
EFFECTIVE  DATE:  May  18. 1987. 
ADDRESS:  The  public  docket  for  this 
final  petition  denial  is  located  in  Room 
&-212,  U.S.  Environmental  Protection 
Agency.  401 M  Street  SW,  Wadiington. 
DC  20460.  and  is  available  for  public 
viewing  fium  9:30  a.m.  to  3J30  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOn  FURTNER  NUPORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Lori  DeRose  Office 
of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington,  DC  204ea  (202) 
382-5096. 

SUPPLBIEMTARY  MFONMATMN:  On 
October  22, 1986,  EPA  proposed  to  deny 
specific  wastes  generated  by  several 
faciUties,  including  McLouth  Steel 
Products  Corporation,  located  in 
Trenton,  Michigan  (see  51  FR  37432). 
The  Agency  had  previously  evaluated 
this  petition  which  is  discussed  in 
today's  notice.  Based  on  our  review  at 
that  time,  the  petitioner  was  granted  a 
temporary  exclusion.  Due  to  changes  in 
the  delisting  criteria  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  however, 
this  petition  has  been  evaluated  both  for 


the  factors  for  which  the  vraste  was 
originally  listed,  as  well  as  other  factors 
and  toxicants  which  reasonably  could 
cause  the  waste  to  be  hazardous.  Based 
upon  these  evaluations,  the  Agency  has 
determined  that  the  petitioning  facility 
has  not  substantiated  their  claims  that 
the  waste  is  non^hazardous.  The  Agency 
is,  therefore,  denying  the  petition 
submitted  by  the  petitioning  facility  and 
is  revoking  their  temporary  exclusion. 
The  denial  made  final  here  is  for  the 
following  petitionen  McLouth  Steel 
Products  Corporation,  Trenton, 
Michigan. 

I.  McLouth  Steel  Products  CorporatioD 

A.  Proposed  Denial 

McLouth  Steel  Products  Corporation 
(McLouth)  has  petitioned  the  Agency  to 
exclude  its  dust/sludge  from  EPA 
Hazardous  Waste  No.  KOOl,  based  on 
the  low  concentration  and 
immobilization  of  the  listed  constituents 
in  the  waste.  Data  submitted  by 
McLouth,  however,  fails  to  substantiate 
its  claim  that  the  listed  constituents  are 
essentially  present  in  an  immobile 
form.*  (See  51  FR  37432-37434,  October 
22, 1986,  for  a  mare  detailed  explanation 
of  why  the  Agency  proposed  to  deny 
McLouth's  petition.) 

B.  Agency  Response  to  Public   ' 
Comments 

The  Agency  received  numerous 
comments  from  McLouth  regarding  the 
proposed  denial  of  their  petition. 
McLouth  specifically  commented  on  the 
following  items:  (1)  Promulgation  of  the 
VHS  model,  (2)  classification  of  the 
petitioned  waste  as  a  hazardous  waste, 
(3)  lack  of  nickel  and  cyanide  standards 
for  the  characteristic  of  EP  toxicity,  (4) 
the  use  of  maximum  leachable 
contaminant  values/VHS  model 
evaluation,  (5)  the  consideration  of 
parameters  including  dilution  effects  of 
recharge,  vertical  seepage  of  leachate, 
ground  water  flow  rate,  and  attenuation, 
and  (6)  use  of  EP  toxicity  data  in  the 
VHS  model. 

McLouth  comiaents  that  the  Agency 
has  "never  promulgated  the  VHS  model 
as  a  rule"  and  inappropriately  did  not 
consider  comments  received.  Although 
the  Agency  did  not  promulgate  the  VHS 
model  as  a  rule  the  Agency  did  propose 
and  accept  comment  on  the  VHS  model 
and  its  apphcation  to  evaluating 
petitioned  wastes  on  February  26, 1985 
(see  50  FR  7882.  Appendix  I).  The 
Agency  published  their  response  to  the 
comments  received  and  finalized  the 
VHS  model  on  November  27. 1985  (see 


'  McLouth  was  graated  a  temporary  exctuston  for 
this  waste  on  May  S,  1982. 


50  FR  48896-48910).  The  Agency 
believes  that  all  comments  were 
adequately  addressed  with  regard  to  the 
Agency's  intention  to  use  the  VHS 
model  to  predict  potential 
contamination  of  the  ground  water 
under  a  reasonable  worst-case  scenario. 
This  model  was  not  promulgated  as  a 
rule  since  it  is  one  of  several  approaches 
to  petition  review,  and  the  Agency  did 
not  want  to  limit  its  own  (or  authorized 
State's)  ability  to  employ  novel  review 
mechanisms. 

McLouth  commented  that  the 
petitioned  waste,  which  is  Usted  under 
40  CFR  Part  261.32  as  a  hazardous  waste 
from  a  specific  source,  does  not  meet  the 
criteria  for  listing  set  forth  under  40  CFR 
261.11  and.  therefore,  should  be 
excluded  from  regulation  as  a  hazardous 
waste.  The  Agency  disagrees  with 
McLouth's  rationale.  Under  40  CFR 
261.3,  a  solid  waste  that  has  been  listed 
in  40  CFR  261  Subpart  D  is  a  hazardous 
waste  unless  it  has  been  excluded  under 
40  CFR  Parts  260.20  and  260.22. 
McLouth,  therefore,  must  not  only 
demonstrate  that  the  waste  does  not 
meet  the  criteria  set  forth  under  40  CFR 
260.20  261.11  but  also  must  address  the 
criteria  set  forth  under  40  CFR  260.20 
and  260.22.  The  Agency  further  notes 
that  the  VHS  model  evaluation  is  used 
specifically  to  predict  reasonable  worst- 
case  contaminant  levels  in  nearby 
hypothetical  receptor  wells,  and  even  if 
the  listed  wastes  do  aot  exhibit  the 
characteristics  of  hazardous  waste,  the 
wastes  must  also  pass  the  VHS  model 
evaluation  [i.e^  compliance  point 
concentrations  generated  using  EP 
leachate  data  as  input  to  the  VHS  model 
must  be  below  appropriate  regulatory 
standards)  in  order  to  be  deUsted. 
McLouth  claims  it  is  unreasonable  for 
the  Agency  to  go  beyond  consideration 
of  the  EP  toxicity  characterization 
contaminant  levels  in  evaluation  of  their 
petition.  The  Agency  has  explicitly 
stated  and  reiterated  that  wastes 
leaching  concentrations  of  the  same 
toxicants  at  less  than  100  times  Drinking 
Water  Standard  levels  (the  EP 
Characteristic)  are  not  necessarily  non- 
hazardous.  Rather,  such  wastes  may  be 
listed  as  hazardous,  if  pursuant  to  the 
criteria  for  listings  contained  in  40  CFR 
261.11  of  the  regulations,  these  lesser 
concentrations  in  combination  with 
other  factors  are  deemed  to  pose 
substantial  present  or  potential  threat  to 
human  health  and  the  ravironment.  The 
EP  toxicity  characteristic  is  designed 
solely  to  bring  non-listed  wastes  into  the 
hazardous  waste  management  system.  It 
is  not  used  to  Ust  or  delist  wastes.  (See 
45  FR  33111-33112,  May  19, 1980.) 
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McLouth  commented  that  the  Agency 
has  not  identified  maximum  nickel  and 
cyanide  concentration  levels  for 
determining  EP  toxicity  characteristic 
levels.  The  Agency  realizes  that  the  EP 
toxicity  characteristic  levels  for  nickel 
and  cyanide  are  not  established.  The 
Agency,  however,  notes  that  these 
values  need  not  be  established  to  allow 
the  evaluation  of  listed  constituents  or 
constituents  reasonably  expected  to  be 
present  in  the  waste. 

The  Agency  does  not  wait  for  EP 
toxicity  characteristic  standards  to  be 
established  in  order  to  make  decisions 
on  delisting  petitions.  Prior  to  HSWA. 
the  Agency  considered  as  part  of  the 
delisting  evaluation  all  of  the  listed 
constituents  for  a  petitioned  waste.  The 
listed  constituents  include  cyanide  and 
nickel  (which  do  not  have  EP  toxicity 
characteristic  standards)  for  wastes 
such  as  F006.  If  the  Agency  had  waited 
for  an  EP  toxicity  characteristic 
standard  to  be  established,  no 
exclusions  would  have  been  granted 
since  1980  for  wastes  listed  for  these 
constituents.  Eariy  on.  however,  the 
Agency  made  a  poUcy  decision  to 
process  petitions  using  the  best  toxicity 
data  available  if  EP  toxicity  standards 
had  not  been  developed.  As  a  result  of 
HSWA,  the  Agency  has  been  required  to 
consider  Appendix  VIII  hazardous 
constituents  (other  than  the  listed 
constituents]  in  petitioned  wastes, 
where  there  is  reasonable  basis  to 
expect  these  constituents  to  be  present. 
Again  in  lieu  of  deferral  of  decisions,  the 
Agency  has  used  available  standards 
and  toxicological  data  for  these 
additional  hazardous  constituents.  The 
Agency,  therefore,  has  evaluated  nickel 
and  cyanide  levels  in  this  waste  using 
the  VHS  model.  McLouth  commented 
that  the  regulatory  standard  for  cyanide 
presented  in  Table  3  of  the  proposed 
denial  (see  51  FR  37434)  was  incorrect. 
The  Agency  agrees  that  the  regulatory 
standard  for  cyanide  should  have  been 
0.2  mg/1.  The  Agency  notes,  in 
concurrence  with  McLouth,  that  the 
concentration  for  cyanide  (at  the 
compliance  point)  does  not  exceed  the 
Agency's  regulatory  standard  and. 
therefore,  cyanide  is  not  considered  to 
be  of  regulatory  concern. 

McLouth  has  requested  the  Agency  to 
use  a  lower  waste  generation  rate  than 
that  reported  in  the  petition.  McLouth 
stated  that  the  annual  waste  volume 
used  in  the  Agency's  evaluation  (13,260 
cubic  yards)  does  not  reflect  the  actual 
annual  volume.  McLouth  explained  that 
prior  to  the  submittal  of  their  delisting 
petition,  the  annual  waste  volume  was 
estimated  to  be  6,000  tons,  lliis  volume, 
however,  overestimated  the  actual 


annual  volume  of  the  i>etitioned  waste 
because  it  included  quantities  of  wastes 
other  than  the  petitioned  waste. 
McLouth  also  stated  that,  since  the 
submittal  of  the  petition,  the  petitioned 
waste  has  been  segregated  from  other 
wastes.  McLouth  stated  that  a  volume  of 
2,920  cubic  yards  more  accurately 
reflects  their  maximum  annual  waste 
volume.  The  Agency  has  re-evaluated 
the  information  submitted  by  McLouth 
and  agrees  that  2,920  cubic  yards  should 
be  considered.  The  Agency,  therefore, 
has  re-evaluated  the  waste  using  this 
volume.* 

McLouth  commented  that  the 
Agency's  use  of  the  maximum  leachable 
contaminant  levels  in  the  VHS  model 
does  not  represent  a  reasonable  worst- 
case.  The  Agency  recognizes  that 
various  parameters  such  as  the  mean, 
median,  maximum,  and  upper 
confidence  limits  may,  in  some  cases,  be 
appropriate  inputs  to  the  VHS  model. 
Each  of  these  parameters  may  be  used 
under  certain  circumstances  that  are 
defined  by  the  statistical  characteristics 
of  the  analytical  results.  For  example, 
the  mean  is  used  when  the  sample 
population  is  lai^ge  enough  and  the  data 
exhibit  a  normal  distribution;  the 
median  is  used  when  the  sample 
population  is  large  enough  and  when  the 
data  exhibit  a  log  normal  distribution. 
Without  any  prior  assumptions  about 
the  statistical  distribution  of  the  sample, 
a  non-parametric  evaluation  of  a  waste 
would  require  approximately  45  samples 
to  achieve  a  degree  of  certainty 
satisfactory  to  the  Agency  to  aUow 
consideration  of  alternative  statistical 
values  than  the  maximum.*  McLouth's 


*  The  Agency  typically  use*  maximum  annual 
generatian  ratet  or  maximum  capacities  in  the  VHS 
model.  The  Agency  ha*  accepted  McLouth't 
explanation  that  some  portion  of  their  wastes  has 
been  segregated,  however,  it  is  unclear  whether  the 
variation  from  13J80  to  KOO  tons  is  purely  a 
reflection  of  the  economic  climate.  The  Agency  has 
accepted  this  explanation  in  part,  because  it  does 
not  change  the  Agency's  proposed  decision  to  deny. 
The  Agency  further  notes  that  the  use  of  a 
maximum  generation  rate  rather  than  a  maximum 
capacity  in  this  case  is  not  of  precidential 
significance. 

*  See  Morse.  M.. ).  Warren,  and  W.  Sproat  I9e& 
Sampling  and  analysis  for  delisting  data 
verification/delisting  spot  checks.  From  Proceedings 
of  the  Second  U.S.  EPA  Symposium  on  Solid  Waste 
Testing  and  Quality  Assurance.  July  15-1&  198A. 
Washington.  D.C.  (copy  provided  in  public  docket 
for  this  notice).  This  paper  provides  some  initial 
guidance  on  the  factors  which  the  Agency  believes 
may  be  important  in  using  non-parametric  statistical 
techniques  to  determine  the  sample  size  that  will 
allow  the  use  of  values  other  than  the  maximum  in 
the  VHS  model  analysis.  The  Agency  intends  to 
publish  more  formal  guidance  on  this  issue  in  the 
future. 


analytical  results  did  not  meet  this 
sample  size  criterion  for  the  use  of  the 
mean  or  median,  and  thus  the  use  of  the 
maximiun  values  was  appropriate. 
McLouth  also  commented  that:  (1) 
Selenium  was  considered  in  the  VHS 
model  evaluation,  however,  selenium 
has  never  been  detected  in  the  extract; 
and  (2)  the  maximum  barium  leachate 
concentration  is  an  outher. 

In  response  to  these  comments,  the 
Agency  has  re-evaluated  McLouth's 
petitioned  waste  using  a  maximum 
annual  waste  volume  equal  to  2,920 
cubic  yards  (as  previously  discussed) 
and  the  resulting  compliance  point 
concentrations  are  presented  in  Table  1. 
The  Agency  used  the  maximimi 
detection  limit  for  selenium  in  the  VHS 
model  evaluation.  The  Agency  realizes, 
however,  that  nine  other  samples 
displayed  non-detect  levels  of  <  0.005 
ppm.  "The  Agency,  therefore,  agrees  with 
the  conunenter  that  seleniiun  is  not 
present  in  the  waste  at  levels  of 
regulatory  concern. 

The  leachable  barium  and  cadmium 
concentrations  for  1  of  10  samples  were 
62.0  and  0.673  ppm.  respectively.  The 
barium  and  cadmiiun  concentrations  for 
the  other  samples  were  less  than  1  and 
0.22  ppm,  respectively.  The  Agency, 
therefore,  agrees  with  McLouth  that  the 
maximiun  value  for  barium  and  also  for 
cadmium  are  outhers  and  do  not  reflect 
the  typical  mobility  of  barium  and 
cadmium  in  McLouth's  waste.  The 
Agency's  conclusion  is  supported  by  the 
Dixon  Extreme  Value  Test  The  Agency 
believes  that  bariiun  and  cadmiiun 
concentrations  of  0.927  and  0.22  ppm, 
respectively,  more  accurately  reflect  the 
concentration  of  these  constituents  in 
the  waste  and,  therefore,  these  values 
were  used  in  the  VHS  model  evaluation. 

Tabi£  1.— VHS  »4ooei_-  Calculated 
COMPUANCC  Point  Concentrations  (ppim) 


ContStuanls 

Co««pSs<K,a 
port 

RagulMory 

sisndvds 

(XM  tew  lb  ittuf  ii 

As 

<0.014 
13 
'03 
.014 
•33 
.0004 
<.014 
.007 
.01 
.076 

0.05 

Ra 

1  0 

01 

01 

o 

05 

Ph 

OS 

Hg 

002 

.s« 

01 

Ag 

05 

Ni 

CN... 

.2 

■The  Agency  notes  thai  ttiraa  ol  nna 
VHS  (KxM  Maluason  lor  cadmum. 

■The  Agancy  nolai  Itiat  low  ol  Mn 
VHS  modal  svAiitton  tar  lead. 


samptos  tilled  tfw 


McLouth  asserts  that  disposal 
facilities  conunon  in  southeastern 
Michigan  are  regulated  and  approved 
facilities  where  one  would  not  expect  to 
find  reasonable  worst-case  situations. 
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McLoutb  further  adds  that  disposal 
facilities  in  Midiigan  are  constnicted 
and  operated  "only  where  adequate 
protection  of  drinkiog  water  supplies 
can  be  ensured."  The  petitioner  also 
claims  diat  diey  would  accept  an 
exclusion  conditioned  on  disposal  of 
their  waste  at  a  licensed  facility.  The 
Agency,  to  date,  has  evaluated  the 
immediate  and  potential  hazards  of  a 
petitioned  waste  based  on  waste 
characterization  information  and  the 
assumption  that  the  waste  would  be 
managed  at  a  non-regulated  facility.  The 
Agency,  however,  realizes  that  specific 
waste  management  site  conditions  may 
provide  sufficient  protection  of  the 
underlying  aquifer.  Hie  Agency  may  in 
the  future  consider  site-specific  factors 
in  delistings.  At  this  time,  however,  the 
Agency  has  not  developed  a  strategy  for 
using  or  evaluating  such  site-specific 
factors.  If  the  Agency  pursues  site- 
specific  delistings,  the  Agency  will  need 
to  determine  which  combination  of  site- 
specific  factors  are  needed  for  various 
scenarios.  The  Agency  also  would  need 
to  consider  the  use  of  institutional 
controls  [e.g.,  conditional  exclusions]  in 
site-specific  delisting  evaluations.  In 
particular,  the  Agency  would  need  to 
address  concerns  such  as  the  control  or 
monitoring  of  on-site  and  off-site 
management  (and  whether  a  site- 
specific  demonstration  will  be  allowable 
in  either  case],  controls  on  waste 
transportation  to  ensure  that  the  waste 
is  delivered  to  the  site  ^ecified  in  the 
petition,  and  controls  to  ensure  the 
waste  is  not  removed  from  the 
designated  management  area.  The 
Agency  also  may  consider  developing 
guidelines  to  provide  petitioners  with 
specific  information  requirements 
necessary  to  present  a  demonstration 
using  site-specific  information.  The 
Agency  notes  that  although  site-specific 
delistings  are  under  consideration  thc»e 
is  no  mechanism  at  the  present  time  to 
evaluate  demonstrations  based  on  site- 
specific  information. 

McLouth  claims  that  past  conditional 
exclusions  have  been  granted  based  on 
management  conditions  placed  on  the 
disposal  of  the  waste.  Accordingly, 
McLouth  requests  the  Agency  to  grant 
them  an  exclusion  conditioned  to 
dispose  their  waste  at  a  disposal  facility 
licensed  by  the  Michigan  Department  of 
Natural  Resources.  The  Agency 
currently  does  not  have  a  mechanism  in 
place  to  do  this.  The  Agency,  however, 
may  consider  petitions  of  this  type  in  the 
future. 

The  Agency  has  addressed  several 
comments  and  criticisms  McLouth  has 
made  on  the  VMS  model.  The  Agency 
notes  that  the  VMS  model  was  made 


final  on  November  27, 1985  (See  50  FR 
48886,  Appendix),  and  all  comments 
received  on  the  proposal  for  the  model 
were  incorporated.  Generally  these 
comments  are  no  longer  entertained  by 
the  Agency.  They  are  addressed  here, 
however,  due  to  McLouth's  reference  in 
some  instances  to  site-specific  factors. 

McLouth  claims  that  the  Agency  has 
developed  and  is  using  a  model  that 
"fails  to  approximate  real-world 
conditions  on  a  reasonable  worst-case 
basis"  which  subsequently  results  in  an 
overestimation  of  contaminant  levels  (at 
the  compliance  point).  McLouth 
comments  that  dilation  effects  due  to 
aquifer  recharge  should  be  incorporated 
into  the  model  and  fiirther  references  an 
approach  that  addresses  the  dilution 
effects  of  recharge  applicable  to  the 
VHS  model.  The  Agency  notes  that 
dilution  efiects  of  recharge  and  the 
resulting  implications  of  these  effects  on 
the  VHS  model  results  are  being 
considered.  However,  the  Agency,  at 
this  time,  has  concerns  regarding  the 
time  dependent  nature  of  the  mixing  and 
subsequent  dilution  resulting  fiom 
recharge.  Furthermore,  recharge  should 
probably  be  considered  to  be  a  site- 
specific  parameter. 

McLouth  also  presented  a 
methodology  that  considers  the  effects 
of  vertical  seepage  of  leachate  (V,),  an 
effect  which  the  VHS  model  assumes  is 
small  compared  to  the  ground  water 
flow  rate.  McLouth  concluded  in  their 
analysis  that  the  Agency  has  assumed  a 
uniform  depth  of  contamination  beneath 
the  site.  The  Agency  disagrees.  The  VHS 
model  estimates  the  depth  of 
penetration  (Z)  by  the  equation, 
Z=(a.Y')»-»  where  a,=  vertical 
dispersivity  and  Y'= facility  width, 
which  results  in  a  parobolic  ground 
water  plume.  The  Agency  continues  to 
believe  that  the  efSect  of  V,  is  minimaL 
Intuitively,  one  would  not  expect  the 
effect  of  V,  to  be  large  once  the  leachate 
is  introduced  into  fiie  ground  water 
unless  the  leachate  was  more  dense 
than  the  ground  water  and  the  plume 
was  a  "sinker". 

McLouth  provided  an  additional 
analysis  disputing  the  Agency's 
assumption  that  C«,=Co.  where  C^=the 
leachate  concentration  and  C.=the 
concentration  at  the  facility  boundary. 
McLouth's  derivation  uses  a  site-specific 
value  for  V,  which  assumes,  among 
other  things,  a  landfill  cover 
permeability  of  1X10"*  cm/sec.  This 
assiunption  is  not  t  reasonable  worst 
case  assumption  that  the  Agency  is 
prepared  to  consider.  If  the  Agency 
establishes  a  protocol  for  the  evaluation 
of  site-specific  factors,  this  type  of 


assumption,  in  some  cases,  may  be 
valid. 

McLouth  also  claims  that  the 
Agency's  use  of  a  maxfanum  ground 
water  flow  rate  of  2  meters  per  year  is 
not  representative  of  the  actual  aquifers 
in  which  ground  water  wells  are 
situated.  The  Agency  has  assumed  that 
this  ground  water  flow  rate  is  a 
reasonable  worst-case  flow  rate  and 
realizes  that  this  flow  rate  may  not  be 
representative  of  actual  conditions  at  a 
particular  site  if  site-specific  conditions 
are  to  be  considered.  McLouth  also 
states  that  the  VHS  model  does  not 
approximate  realistic  soil  conditions 
because  it  neglects  attenuation  which 
occurs  to  some  extent  in  all  soils.  Again, 
the  Agency  believes  that  the  use  of  site- 
specific  information  such  as  ground 
water  flow  rate  and  soil  attenuation 
factors  will  be  more  applicable  in  a  site- 
specific  delisting  demonstration. 

McLouth  also  challenged  the  Agency's 
use  of  the  EP  toxicity  test.  Specifically. 
McLouth  claims  that  EP  toxicity  test 
data  cannot  provide  a  scientifically 
valid  estimate  of  the  attenuation  of 
contaminants  in  a  soil-ground  water 
system  because  when  toils  are  expoaed 
to  the  extractant  of  the  EP  toxicity  test 
procedure  [i.e.,  a  buffered  acetic  acid 
solution)  the  soil  chemistry  will  be 
altered.  The  Agency  disagrees  with  this 
claim.  The  EP  toxicity  test  procedure 
was  developed  to  simidate  the  leaching 
that  occurs  at  a  municipal  landfill. 
Therefore,  the  EP  toxicity  test  is 
designed  to  measure,  in  part,  the  effect 
of  a  slightly  acidic  leadiate  (pH=5.0) 
that  may  reasonably  be  percolating 
through  soils  bene^  th  a  disposal  area. 
The  Agency  believes  that  with  respect 
to  the  pH  conditions  of  the  extractant 
the  EP  toxicity  test  is,  in  fact,  valid  in 
simulating  realistic  conditions. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  the  sludge 
generated  by  McLouth  is  hazardous  and 
as  such  should  not  be  excluded  from 
hazardous  waste  controL  The  Agency, 
therefore,  is  denying  a  final  exclusion  to 
the  McLouth  Steel  Products  Corporation 
for  its  sludge)  resulting  from  the  primary 
production  of  steel  in  dectric  fninaces, 
listed  as  EPA  HazardoBS  Waste  No. 
K061,  which  is  generated  at  its  Ttentoo, 
Michigan  facility.  By  this  action,  the 
Agency  also  withdraws  tiie  temporary 
exclusion  granted  for  this  waste  on  May 
5. 1982. 


n.  Effective  Date 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
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effective  in  less  than  six  months  when 
the  regolated  community  does  not  need 
the  six-month  poiod  to  come  into 
compliance.  This  is  not  the  case, 
however,  for  the  petitioner  induded  in 
this  notice  having  their  temporary 
exclusion  revoked  and  final  exclusion 
denied.  They  will  have  to  revert  back  to 
handling  their  waste  as  they  did  before 
being  granted  their  temporary  exclusion 
[i.e.,  they  must  handle  their  wastes  as 
hazardous).  This  petitioner  will  need 
some  time  to  come  into  compliance  with 
the  RCRA  hazardous  waste 
management  system.  Accordingly,  the 
effective  date  of  the  revocation  of  this 
temporary  exclusion  and  denial  is  six 
months  after  publication  of  the  final  rule 
in  the  Federal  Register. 

III.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation,  which  would 
revoke  a  temporary  exclusion  and  deny 
a  petition  from  one  facility,  is  not  major. 
The  affect  of  this  rule  would  increase 
the  overall  costs  for  the  facility  which 
currenUy  has  a  temporary  exclusion  that 
is  being  revoked  and  denied.  The  actual 
cost  to  this  company,  however,  would 
not  be  significant.  In  particular,  in 
calculating  the  amount  of  waste  that  is 
generated  by  this  facility  that  currently 
has  a  temporary  exclusion  and 
considering  a  disposal  cost  of  $300/ ton, 
the  increased  cost  to  this  facihties  is 
approximately  $0.9  million,  well  under 
the  $100  millitm  level  constituting  a 
major  regulation. 

This  rule  is  not  a  major  regulation; 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Atkninistrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

This  amendment  will  have  the  effect 
of  increasing  overall  waste  disposal 
costs.  This  rule  only  effects  one  facility. 
The  overall  economic  impact,  therefore, 
on  small  entities  is  small.  Accordingly,  I 
hereby  certify  that  this  regulation  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste,  Recycling. 
(Sec.  3001  RCRA,  42  U.S.C.  6921) 

Dated:  November  7, 1988. 
I.W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[PR  Doc.  86-25965  Filed  11-17-88;  8:45  «mj 
WLUNG  COK  WSO-SO-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  PvbUc  Land  Order  6630 
IAA-320-07-4220-10;  ES  17056] 

Minnesota;  Withdrawal  of  PubNc  Lands 
for  Voyageurs  National  Parit 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 


summary:  This  order  withdraws  49.26 
acres  of  public  land  comprised  of  61 
islands  and  one  waterfront  lot  from 
surface  entry  for  20  years  in  order  to 
facilitate  transfer  of  administrative 
jurisdiction  from  the  Bureau  of  Land 
Management  to  the  National  Park 
Service.  These  islands  will  be  managed 
as  part  of  the  Voyageurs  National  Park. 
The  lands  are  not  subject  to  the  United 
States  mining  laws,  and  have  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  OATE:  November  18,  1966. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Troy,  Bureau  of  Land 
Management  Eastern  States  Office,  350 
South  Pickett  St.,  Alexandria,  Virginia 
22304,  703-274-0122. 
SUPPI.EMENTARY  INFORMATION:  By  virtue 

of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714, 
it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdravwi  from  settlement,  sale, 
location  and  entry  under  the  general 
land  laws  but  not  from  leasing  under 
mineral  leasing  laws  and  are  hereby 
transferred  from  the  Biucau  of  Land 
Management  to  the  National  Park 
Service,  and  henceforth  shall  be 
administered  as  part  of  the  National 
Park  System. 

Fourth  Principal  Maridim,  MIiiiiimiiIii 
T.  09  N..  R.  19  W.. 


Sec.  14,  unsurveyed  island  in  SEV4NEy4; 
Sec.  1&  Covemment  lot  4; 
Sec.  19,  iraBurveyed  island  in  SW^SEVi; 
Sec.  2a  unsurveyed  island  in  NWV4%V4: 
Sec.  23.  unsurveyed  island  in  SEy4NW%: 
Sec.  27,  unsurveyed  island  in  NWy4SE%; 
Sec.  28.  unsurveyed  island  in  NEV4NWV<t. 

unsurveyed  island  in  SEV4NWy4: 
Sec.  30,  unsurveyed  island  in  NWV4SEV4. 

unsurveyed  island  in  SEV4NEy4: 
Sec.  31,  unsurveyed  island  in  NfWy4NWy4. 
T  70  N..  R.  19  W., 
Sec.  28,  unsurveyed  island  in  NEy4NEy4, 

unsurveyed  island  in  NfEy4NEy4: 
Sec.  30,  unsurveyed  island  in  NWy4SEy4; 
Sec.  33,  unsurveyed  island  in  NEV4NEy4; 
Sec.  34,  unsurveyed  island  in  SWy4NWV<i. 
T.  69  N..  R.  20  W., 
Sec.  12,  unsurveyed  island  in  SWy4SEy4: 
Sec.  13.  unsurveyed  island  in  SWy4NEy4, 

unsurveyed  island  in  SEy4NEy4; 
Sec.  14,  unsurveyed  island  in  SEy4NEy4, 

unsurveyed  island  in  NEy4SW%, 

unsurveyed  island  in  NWy4SWy4: 
Sec.  15.  unsurveyed  island  in  SWy4SWy4; 
Sec.  20.  unsurveyed  island  in  NEV4NEy4, 

unsurveyed  island  in  SWV4NW^, 

unsurveyed  island  in  NW^SWy4: 
Sec.  22.  unsurveyed  island  in  SEy4NWy4, 

unsurveyed  island  in  NWy4SWy4; 
Sec.  23,  unsurveyed  island  in  SWy4SWV4. 

unsurveyed  island  in  SWy4SWy4: 
Sec.  25,  unsurveyed  island  in  NEy4NEy4; 
Sec.  28,  unsurveyed  island  in  SWy4NE^. 

unsurveyed  island  in  SEy4NWy4. 
T  70  N.,  R.  20  W., 

Sec.  34,  unsurveyed  island  in  NEy4SWy4: 
Sec.  35,  unsurveyed  island  in  NWy4SEy4. 
T.  69  N..  R,  21  W.. 
Sec.  3.  unsurveyed  island  in  NEy4NEy4. 

unsurveyed  island  in  NEy4NEy4, 

unsurveyed  island  in  SWy4NWV«, 

unsurveyed  island  in  SWy4NWy4; 
Sec.  4,  unsurveyed  island  in  NWy4SWy4; 
Sec.  9,  unsurveyed  island  in  SWy4SWy4, 

unsurveyed  island  in  NEy4SE%; 
Sec.  la  unsurveyed  island  in  NEV4f^Wy4, 

unsurveyed  island  in  NEyiNW^. 

unsurveyed  island  in  SEV4NWy4, 

unsurveyed  island  in  N£V<iSWV^; 
Sec.  12,  unsurveyed  island  in  NWV^SEy4: 
Sec.  13,  unsurveyed  island  in  NEy4NEy4, 

unsurveyed  island  in  NWy4SWy4; 
Sec.  14.  unsurveyed  island  in  NWy4NEy4 

unsurveyed  island  in  NWy4NEWi 
Sec.  21.  unsurveyed  island  in  NWy4NWy4; 
Sec.  23.  unsurveyed  island  in  NWy4SEy4. 

unsurveyed  island  in  SWy4SEy4: 
Sec.  25.  unsurveyed  island  in  SWy4NEy4. 
T  70  N.,  R.  21  W., 

Sec.  28,  unsurveyed  island  in  SEV4SWy4; 
Sec.  30.  unsurveyed  island  in  SWy4NEy4. 

unsurveyed  island  in  SW^SEy4; 
Sec.  32.  unsurveyed  island  in  NWy4SWy4; 
Sec.  33,  unsurveyed  island  in  SEy4NWy4, 

unsurveyed  island  in  SWy«SE!A: 
Sec.  34,  unsurveyed  island  in  SWytNWy4. 

The  area  described  aggregates 
approximately  49.26  acres  in  St.  Louis 
County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
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or  governing  the  disposal  of  their 
mineral  or  vegetative  resources. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

4.  The  above  described  lands  shall  be 
administered  by  the  Secretary  of  the 
Interior,  through  the  National  Park 
Service,  in  accordance  with  the 
provisions  of  the  Act  of  August  25, 1916. 
39  Stat.  535.  as  amended. 

November  6, 1986. 

|.  Slsven  Grilas, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  86-25927  Filed  11-17-86;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  ParU  2  and  73 

[MM  Oocfc«t  W-264;  FCC  86-484] 

Broadcast  Services;  Modifications  of 
Broadcast  Transmitters 

AOeHCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  decision  deregulates 
certain  rules  regarding  broadcaster 
transmitter  equipment  and  mechanical 
modifications.  In  particular,  the 
proceeding  considers  the  requirement 
that  certain  electrical  and  mechanical 
broadcast  transmitter  modifications 
require  submission  of  an  FCC  Form  301 
and  Commission  approval  before  the 
modification  can  be  performed.  The 
action  is  needed  to  reduce  burdens  on 
the  public  and  to  allow  licensees 
maximum  flexibility  without  increasing 
harmful  interference. 
U-f-tCIIVE  DATC  December  12. 1986. 
FON  FURTHIN  INFOINIATION  CONTACT: 
Michael  Lewis,  Policy  and  Rules 
Division.  Mass  Media  Bureau,  (202)  632- 
9660. 

•UFnCMCNTANV  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  (Report)  in  MM  Docket  86- 
264,  adopted,  October  24, 1986,  and 
released  November  4. 198a  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230. 1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  The  Report  and  Order  in  this 
proceeding  eliminates  the  requirement 
that  broadcast  licensees  need  FCC 
approval  before  performing  electrical 
and  mechanical  modlHcations  to  their 
transmitting  equipment.  The  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  proposed  to  permit  licensees 
to  modify  their  equipment  without 
approval  providing  that  equipment  tests 
are  performed  immediately  upon 
completion.  The  proposed  test  were 
those  necessary  for  communications 
equipment  to  receive  the  FCC  grants  of 
type  acceptance  or  notification.  It  was 
also  proposed  that  the  results  of  these 
tests  would  be  retained  for  as  long  as 
the  modlHed  equipment  is  used. 

2.  In  response  to  commenters 
concerns  that  the  proposed  tests  would 
be  expensive  and  time-consuming,  the 
Commission  instead  adopted  a 
requirement  that  traditional  equipment 
performance  measurements  pertaining 
to  measurement  of  spurious  emissions 
be  made  subsequent  to  the  modification. 
The  results  must  be  retained  for  two 
years.  Also,  a  simple  and  brief 
description  of  the  modification  must  be 
retained  at  the  transmitter  site.  The 
Commission  also  reversed  its  position 
regarding  AM  stereo  conversions.  The 
Commission  agreed  with  commenters 
that  this  modification  should  be 
permitted  under  the  scope  of  these  new 
rules.  Therefore,  any  electrical  or 
mechanical  modification  to  transmitting 
equipment  will  be  governed  by  these 
new  relaxed  procedures. 

Regulatory  Flexibility  Information 

3.  Pursuant  to  ttie  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  section 
603,  a  Final  Regulatory  Flexibility 
Analysis  has  been  prepared.  It  is 
available  for  public  viewing  as  part  of 
the  full  text  of  this  decision,  which  may 
be  obtained  from  the  Commission  or  its 
copy  contractor. 

4.  The  Secretaiy  shall  cause  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  Small  Business 
Administration,  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354,  94  Stat. 
1164,  5  U.S.C.  601  et  seg),  (1981). 

Paperwork  Reduction  Act  Statement 

5.  The  Report  and  Order  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 


and  found  to  decrease  the  information 
collection  burden  which  the  Commission 
imposes  on  the  public.  This  reduction  in 
information  collection  burden  is  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Ordering  Clauses 

6.  Accordingly,  It  Is  Ordered,  That 
pursuant  to  the  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934  as 
amended,  that  Parts  2  and  73  of  the 
Commission's  Rules  Are  Amended 
effective  December  12, 1986. 

7.  It  Is  Further  Ordered  That  this 
proceeding  Is  Terminated. 

List  of  Subjects 

47  CFR  Part  2 

Communications  equipment  radio. 

47  CFR  Part  73 

Radio  broadcasting,  Television 
broadcasting. 

Amendatory  Text 

Title  47  CFR  Parts  2  and  73  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Parts  2 
and  73  continues  to  read  as  follows: 

Authority:  47  U.S.C.  1S4  and  SOS. 

2. 47  CFR  2.977  is  amended  by  adding 
new  paragraph  (d)  to  read  as  follows: 

S  2.977    Changes  hi  notified  aquipment 

(d)  Notwithstanding  the  provisions  of 
this  section,  broadcast  licensees  or 
permittees  are  permitted  to  modify 
notified  transmitters  pursuant  to 
S  73.1690  of  the  FCC's  Rules. 

3. 47  CFR  2.1001  is  amended  by  adding 
new  paragraph  (1)  to  read  as  foUows: 

92.1001    Ctianges  In  type  accepted 
equipment 

•        *        •        *        * 

(1)  Notwithstanding  the  provisions  of 
this  section,  broadcast  licensees  or 
permittees  are  permitted  to  modify  type 
accepted  equipment  pursuant  to 
S  73.1690  of  the  FCC's  Rules. 

PART  73-RADK)  BROADCAST 
SERVICES 

4.  47  CFR  73.127  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

$73,127    Uae  of  muttiplsx  transmiBsloa 


Fedaral  Regbter  /  Vol.  51.  No.  222  /  Tuesday.  November  18.  1986  /  Rules  and  RegulaHons 


41629 


(f)  Installation  of  the  multiplex 
transmitting  equipment  must  confbnn 
with  the  requirements  of  S73.1680(e). 
5. 47  CFR  73.1225  is  amended  by 
revising  paragraphs  (c)  and  (d)  in  their 
entirety  to  read  as  follows: 

S  73.1225    Station  inspaetions  by  FCC. 
•        *        ♦        •        * 

(c)  The  following  records  shall  be 
made  available  by  aU  broadcast  stations 
upon  request  by  representatives  of  the 
FCC. 

(1)  Equipment  perfbnnance 
measurements  required  by  §5  73.1590 
and  73.1690. 

(2)  The  written  designations  for  chief 
operators  and,  when  appUcable,  the 
contracts  for  chief  operators  engaged  on 
a  contract  basis. 

(3)  Application  for  modification  of  the 
transmission  system  made  pursuant  to 

S  73.1690(c). 

(4)  Informal  statements  or  drawings 
depicting  any  transmitter  modification 
made  pursuant  to  S  73.1600(e). 

(5)  Station  Ic^  and  special  technical 
records. 

(d)  Commercial  and  noncommercial 
AM  stations  must  make  the  following 
information  also  available  upon  request 
by  representatives  of  the  FCC. 

(1)  Copy  of  the  most  recent  antenna  or 
common-point  impedance 
measurements. 

(2)  Copy  of  the  most  recent  field 
strength  measurements  made  to 
establish  performance  of  directional 
antennas  required  by  {  73.151, 

(3)  Copy  of  the  partial  directional 
antenna  proofs  of  perfonnanca  made  in 
accordance  with  S  73.154  and  made 
pursuant  to  the  following  requirements: 

(i)  Section  73.68,  Sampling  systems  for 
antenna  monitors. 

(ii)  Section  73.68,  Antenna  monitors. 

(iii)  Section  73.61,  AM  directional 
antenna  field  strength  and  proof  of 
performance  measurements. 

6. 47  CFR  73.1660  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 


973.1660 


Of 


(b)  A  permittee  or  lic^Moe  plaoBing  to 
install  and  use  as  a  main  tranmitter  one 
not  included  on  the  FCCs  "Radio 
Equipment  List"  must  obtain  authority  to 
use  such  a  transmitter  by  fiH^g  tat  a 
construction  permit  on  FCC  Fonn  301 
(FCC  Form  340  for  noncommercial 
educational  stations).  The  apiriieation 
must  include  a  compkie  dasoipttao  and 
circuit  diagram  of  the  traasDitter, 
description  of  the  cairiar  fraqnency 
determining  circuits,  complete  operating 
parameters,  and  measurement  data  as 


would  be  requbed  for  a  grant  of  type 
acceptance.  A  permittee  or  licensee 
planning  to  modify  a  ta^nsmitter  which 
is  included  on  the  FCC's  "Radio 
Equipment  List"  or  for  which  an  FCC 
Form  301  has  been  submitted  and 
approved,  must  follow  the  requirements 
contained  in  S  73.1690. 

(d)  AM  stereophonic  exciter- 
generators  for  interfacing  with  type 
accepted  or  notified  AM  tivnsmitters 
may  be  type  accepted  upon  request  from 
any  manufacturer  by  the  procedures 
described  in  Part  2  of  the  FCC  Rules. 
Broadcast  licensees  may  modify  their 
type  accepted  AM  stereophonic  exciter- 
generators  in  accordance  with  {  73.1690. 
•        *        ♦        •        ♦ 

17.  47  CFR  73.1690  is  amended  by 
revising  paragraph  (e),  by  removing 
paragraphs  (b)(1),  (b)(2),  and  by 
redesignating  paragraphs  (b)(3),  (b)(4), 
and  (b)(5)  as  (b)(1),  (b)(2),  and  (b)(3) 
respectively  to  read  as  follows: 

§73.1690    UodMcafUonoftnMwmisaion 
systmna. 

(e)  Any  electrical  and  mechanical 
modification  to  authorized  transmitting 
equipment  that  is  not  otherwise 
restricted  by  the  preceeding  provisions 
of  this  section,  may  be  made  without 
FCC  notification  or  authorization. 
Equipment  performance  measurements 
must  be  made  within  ten  days  after 
completing  the  modifications  (See 

S  73.1500).  An  informal  statement, 

diagram,  etc.  describing  the  modification 

must  be  retained  at  the  b-ansmitter  site 

for  as  long  as  the  equipment  is  in  use. 

William  J.  Tricarico. 

Secretary. 

(PR  Doc.  86-25732  Filed  ll-17-a6;  8:45  am) 
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47  CFR  Part  94 

[PR  Doeint  Na  86-126;  R«-S202:  FCC  66- 

Amwidmwit  of  RulM  Qovsmina 
Privata  Oparational-Flxad  Microwava 
SarvlM 

AOmcY:  Federal  Communications 

Commission. 

AcnoH:  Final  rule. 

tUMMARY:  Hie  CommisBion  has  adopted 
a  Report  and  Order  araoiding  the  rules 
in  Part  94  which  govern  dw  Private 
Opesatfonal^^ed  Mkatnvave  Service 
(OFS).  The  rule  section  raquirng  the 
submission  of  frequency  engineering 
analyses  (47  CFR  94.15)  is  amended  to 
require  OFS  applicants  to  furnish 
information  regarding  the  system's 


transmitter  and  antennas  to  the  entity 
performing  its  frequency  engineering 
analysis.  Further,  the  rule  is  amended  to 
require  frequency  engineering  analyses 
to  include  consideration  of  the  technical 
characteristics  of  the  transmitting 
equipment  that  an  applicant  proposes  to 
use,  as  indicated  by  the  FCC  ID  number 
of  the  transmitter  and  the  make  and 
model  numbers  for  all  antennas.  This 
action  is  taken  to  improve  the  efficiency 
of  microwave  frequency  engineering 
analyses. 

EFFECTIVE  DATE:  December  15, 1986. 

FOR  FURTNER  INFORMATION  CONTACT 

Harold  Salters.  Land  Mobile  and 
Microwave  Division,  Private  Radio 
Bureau,  (202)  632-7597. 

8UPPLHKNTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  PR  Docket  No.  88-126, 
adopted  October  24, 1988,  and  released 
November  6. 1986. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
Uie  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Sti^et  NW.,  Suite 
140,  Washington,  DC  20037. 

Summaiy  of  Report  and  Order 

1.  On  April  14, 1986,  the  FCC  released 
a  Notice  of  Proposed  Rule  Making 
(Notice)  in  PR  Docket  No.  86-126 
(summary  pubhshed  at  51  FR  15355, 
April  23, 1986)  proposing  amendments  to 
Part  94  of  its  rules  governing  the  Private 
Operational-Fixed  Microwave  Service 
(OFS).  The  Notice  was  issued  in 
response  to  a  petition  for  rule  making, 
RM-5202.  filed  by  the  Harris 
Corporation — Farinon  Division  (Harris). 

2.  Harris'  petition  requested  that  OFS 
applicants  he  required  to  provide  the 
FCC  ID  number  assigned  to  transmitting 
equipment  and  the  make  and  model 
numbers  of  the  proposed  system's 
antennas  as  part  of  the  frequency 
engineering  analysis  required  by 

S  94.15(b)  of  the  Commission's  rales. 
Applicants  for  new  or  modified  OFS 
facilities  are  required  to  submit  a 
frequency  engineering  analysis  of  the 
potential  interference  that  their 
proposed  facilities  may  cause  to 
previously-authorized  and  applied-for 
stations. 

3.  The  June  1982  version  of  the  FCC 
Form  402,  Application  for  a  License  in 
the  Private  Operational-Fixed 
Microwave  Radio  Service,  required 
applicants  to  provide  the  microwave 
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transmitter's  FCC  ID  number  and  the 
make  and  model  numbers  of  the 
antennas.  However,  in  August  1985,  to 
reduce  the  public's  paperwork  burden 
and  make  more  efficient  use  of  the 
Commission's  limited  staff  resources, 
the  Commission  revised  Form  402  to 
remove  data  elements  that  were  not 
critical  to  the  staffs  processing  of 
applications.  Among  the  data  elements 
removed  were  the  transmitter's  FCC  ID 
number  and  the  make  and  model 
numbers  of  the  antennas. 

4.  In  consideration  of  the  Harris 
petition,  the  Notice  proposed  to  require 
applicants  to  furnish  this  transmitter 
and  antenna  information  to  the 
frequency  engineering  firm  or  other 
entity  performing  the  required  frequency 
engineering  analysis.  Additionally, 
recognizing  the  value  of  this  information 
to  the  microwave  frequency  engineering 
process,  we  proposed  adding  language 
to  the  rule  section  requiring  frequency 
engineering  analyses  (47  CFR  94.15(b)) 
to  include  consideration  of  the  technical 
characteristics  of  the  transmitting 
equipment  that  an  applicant  proposes  to 
use,  including  the  FCC  ID  number  of  the 
transmitter  and  the  make  and  model 
numbers  for  all  antennas  the  applicant 
proposes  to  use. 

5.  Commenters  concurred  in  the 
Notice's  objectives,  although  some  urged 
us  to  go  further  and  maintain  this 
information  in  our  microwave  license 
data  base.  However,  we  believe  that  our 
amended  rule,  in  conjunction  with  the 
existing  requirements  contained  in 

S  94.15,  will  assure  that  all  interested 
parties  have  access  to  necessary 
information.  Section  94.15(b)  requires 
that  OFS  applicants  and  licensees 
cooperate  fully  in  the  exchange  of 
technical  information  necessary  to 
performing  frequency  engineering 
analysis. 

6.  The  Commission  noted  that  it  does 
not  require  the  subject  transmitter  and 
antenna  information  for  OFS  application 
processing  since  the  revised  Form  402 
requires  the  specific  transmitter  and 
antenna  information  necessary  for  us  to 
determine  the  overall  interference 
potential  of  an  applicant's  system. 
Further,  any  change  in  a  transmitter  or 
antenna  that  may  impact  the  system's 
overall  interference  potential  is  brought 
to  the  attention  of  the  Commission  and 
the  public  by  the  requirement  that 
modification  applications  be  submitted 
and  placed  on  public  notice  in  specified 
situations. 

Regulatory  Flexibility  Analysis 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  section 


605.  the  Commission  certified  that  the 
amended  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
there  is  no  requirement  for  a  final 
regulatory  flexibility  analysis. 

Paperwork  Reduction 

8.  The  rule  amendment  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  has  been  found  to  impose  a  new  or 
modified  information  collection 
requirement  on  the  public. 
Implementation  of  any  new  or  modified 
requirement  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 

Ordering  Clause 

9.  Accordingly,  it  is  ordered,  that 
effective  December  15, 1986,  Part  94  of 
the  Commission's  Rules,  47  CFR  Part  94, 
is  amended  as  shown  at  the  end  of  this 
document.  Authority  for  this  action  is 
found  in  sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303.  It  is 
further  ordered,  that  this  proceeding  is 
terminated. 

List  of  Subjects  in  47  CFR  Part  94 

Private  operational-fixed  microwave 
service.  Radio. 

Part  94  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  94— PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  tB  Stat.,  as 
amended.  1066, 1082;  47  U.S.C.  154,  303. 
unless  otherwise  noted. 

In  §  94.15,  paragraph  (b)  is  revised  to 
read  as  follows: 

§94.15    Policy  governing  the  assigment  of 
frequencies. 

***** 

(b)  All  applications  for  new  or 
modified  stations  must  contain  an 
engineering  analysis  of  the  potential 
interference  between  the  proposed 
facilities  and  previously  authorized 
facilities  and  pending  applications.  The 
application  must  contain  as 
supplemental  information: 

(1)  A  certification  that  based  upon 
frequency  engineering  analysis,  the 
potential  interference  will  not  exceed 
that  prescribed  by  the  interference 
criteria  in  5  94.63;  or 

(2)  If  the  potential  interference  will 


exceed  that  prescribed  by  S  94.63,  a 
statement  to  the  effect  that  all  parties 
affected  have  agreed  to  accept  the 
higher  level  of  interference. 

(3)  In  either  case,  the  application  must 
contain  the  names  of  the  licensees  and 
the  call  signs  of  the  stations  that  were 
considered  in  conducting  the 
engineering  analysis.  Further,  applicants 
and  licensees  will  be  expected  to 
cooperate  promptly  and  fully  in  the 
exchange  of  technical  information 
necessary  to  performing  frequency 
engineering  analysis  and,  in  the  event  of 
technical  differences,  cooperate  in 
resolving  these  differences.  Engineering 
analyses  prepared  pursuant  to  this 
section  shall  include  consideration  of 
the  technical  characteristics  of  the 
transmitting  equipment  that  an  applicant 
proposes  to  use,  including  the  FCC  ID 
number  of  the  transmitter  and  the  make 
and  model  numbers  for  all  antennas  the 
applicant  proposes  to  use.  Applicants 
shall  provide  this  information  to  the 
entities  responsible  for  performing  the 
frequency  engineering  analysis. 
*        *        *        * 

Williani  ].  Tricarico, 

Secretary. 

[PR  Doc.  86-25998  Filed  11-17-88;  8:45  am] 

BILUNO  CODE  e712-01-M 


47  CFR  Part  97 


[PR  Doclcet  No.  85-196;  DA  S6-152] 

Amateur  Radio  Service;  Volunteer- 
Examiner  Coordinators  (VEC's); 
Maintenance  of  Pool*  of  Questions  for 
Amateur  Operator  Examinations 

agency:  Federal  Compmunications 
Commission. 


ACTION:  Final  rule;  announcement  of 
effective  date. 

summary:  The  effective  date  of  the 
Final  Rule  adopted  in  this  proceeding.  51 
FR  30645.  August  28, 1986.  was 
contingent  upon  approval  of  certain 
collection  and  record  keeping 
requirements  by  the  Office  of 
Nfanagement  and  Budget.  Such  approval 
has  now  been  received.  Therefore, 
members  of  the  public  are  notified  that 
the  rule  amendments  will  become 
effective  on  the  date  shown  below. 

EFFECm^E  date:  December  31, 1986. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Maurice  J.  DePont.  Private  Radio 
Bureau.  (202)  632-4964, 
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SUPPLEMENTARY  INFORMATION; 

November  10, 1986. 

Public  Notice 

(Reissued] 

Maintenance  of  Question  Pools  for 
Amateur  Operator  Examinations 
Transferred  to  VEC's— Rules  To 
Become  Effective 

On  August  4. 1986,  the  FCC  adopted  a 
Report  and  Order  (FCC  86-343]  in  PR 
Docke:  No.  85-196  which  transferred  the 
maintenance  of  question  pools  for 
amateur  operator  examinations  to  the 
Volunteer  Examiner  Coordinators 
(VEC's).  A  written  summary  of  this 
action  was  published  in  the  Federal 
Register  on  August  28. 1988.  51  FR  30645. 

Implementation  of  the  information 
collection  and  record  Iceeping 
requirements  incident  to  the  transfer  of 
the  question  pools  was  contingent  upon 
approval  by  the  Office  of  Management 
and  Budget  (OMB).  Approval  has  been 
received  and  the  rules  adopted  in  the 
proceeding  may  now  become  effective. 
Therefore,  effective  December  31, 1986. 
Part  97  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  in  the  Appendix  attached  to 
the  Report  and  Order  in  PR  Docket  No. 
85-196. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

[FR  Doc.  86-25997  Filed  11-17-68;  8:45  am] 

BILLINQ  COOE  e712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  71 

[OST  Docket  No.  27;  Amdt  71-21] 

Standard  Time  Zone  Boundaries 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  incorporates  a 
recent  Public  Law  that  changed  the 
beginning  of  Daylight  Saving  Time  to  the 
first  Sunday  in  April.  Previously, 
Daylight  Saving  Time  began  the  last 
Sunday  in  April.  In  addition,  the  rule 
makes  a  minor  editorial  correction  to 
reflect  the  current  names  of  time  zones. 
date:  This  rule  is  effective  November 
18. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Joanne  Petrie.  Office  of  the  General 
Counsel  (C-50),  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington,  DC  20590;  (202)  366-9306. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Uniform  Time  Act  of  1966.  as 


amended,  the  beginning  and  ending 
dates  of  Daylight  Saving  Time  are  set  by 
Federal  statute.  Since  1966.  Daylight 
Saving  Time  has  begun  at  2:00  a.m.  the 
last  Sunday  in  April,  and  ended  at  2:00 
a.m.  the  last  Sunday  in  October.  On  July 
8. 1986,  President  Reagan  signed  Pub.  L 
99-359.  Among  other  things,  that  Act 
moved  the  beginning  of  Daylight  Saving 
Time  up  three  weeks  to  the  first  Sunday 
in  April.  No  change  was  made  to  the 
ending  date.  For  example.  Daylight 
Saving  Time  will  begin  in  1987  on  April 
5  and  end  on  October  25.  This  change 
will  only  affect  those  States  that  choose 
to  observe  Daylight  Saving  Time. 
Section  71.2  is  amended  to  make  this 
change  and  is  partially  rewritten  for 
clarity.  The  authority  citation  is  also 
amended  to  reflect  the  new  Public  Law. 

This  rule  also  makes  an  editorial 
correction  to  S  71.1.  In  a  1983  final  rule 
[48  FR  43281,  September  22. 1983]  the 
Department  changed  the  names  of  the 
Yukon.  Alaska-Hawaii,  and  Bering  time 
zones  to  the  Alaska.  Hawaii-Aleutian 
and  Samoa  time  zones.  These  new  time 
zone  names  were  inadvertently  left  out 
of  S  71.1  in  the  1983  rule  but  are 
corrected  by  this  final  rule. 

Since  this  amendment  merely 
incorporates  a  statutory  change  and 
makes  a  minor  editorial  correction, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  less  than  thirty  days  after 
publication  in  the  Federal  Register. 

Regulatory  Requirements 

I  find  that,  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  this  rule  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
Further,  it  is  not  a  major  rule  under 
Executive  Order  12291,  nor  a  significant 
rule  under  DOT  Regulatory  Policies  and 
Procedures.  Because  this  amendment  is 
merely  editorial  in  nature,  it  does  not 
warrant  preparation  of  a  regulatory 
evaluation.  Finally.  DOT  has  determined 
that  this  rule  is  not  a  major  Federal 
Action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  and 
therefore  that  an  environmental  impact 
statement  is  not  required. 

List  of  Subjects  in  49  CFR  Part  71 

Time. 

PART  71— {AMENDED] 

Accordingly,  49  CFR  Part  71.  Standard 
Time  Zone  Boundaries,  is  amended  to 
read  as  follows: 

1.  The  authority  of  Part  71  is  revised  to 
read: 

Authority:  Sees.  1-4. 40  Stat.  450.  as 
amended;  sec.  1,  41  Stat.  1446,  as  amended; 


sees.  2-7,  80  Stat.  107,  as  amended;  100  Stat. 
764;  Act  of  March  19, 1918,  as  amended  by 
the  Uniform  Time  Act  of  1966  and  Pub.  L  97- 
449, 15  U.S.C.  260-267;  Pub.  L  99-359;  49  CFR 
1.59(a). 

2.  Paragraph  (c)  of  S  71.1  is  revised  to 
correct  the  names  of  the  last  three  time 
zones  80  that  it  reads: 

§  71.1    UmHs  defined:  exeepttons 
Mittiortzed  for  certain  ran  operating 
purposes  onty. 
•        •        •        •        • 

(c)  The  time  zones  established  by  the 
Standard  Time  Act  as  amended  by  the 
Uniform  Time  Act  of  1966.  are  Atlantic 
eastern,  central,  mountain,  Pacific, 
Alaska,  Hawaii-Aleutian,  and  Samoa. 

3.  Paragraph  (a)  of  S  71.2  is  revised  to 
read: 

S  71.2    Annual  advancement  of  standard 
time. 

(a)  The  Uniform  Time  Act  of  1966  (15 
U.S.C.  260a(a)],  as  amended,  requires 
that  the  standard  time  of  each  State 
observing  Daylight  Saving  Time  shall  be 
advanced  1  hour  beginning  at  2:00  a.m. 
on  the  first  Sunday  in  April  of  each  year 
and  ending  at  2:00  a.m.  on  the  last 
Simday  in  October.  This  advanced  time 
shall  be  the  standard  time  of  such  zone 
during  such  period.  The  Act  authorizes 
any  State  to  exempt  itself  from  this 
requirement.  States  in  two  or  more  time 
zones  may  exempt  the  easternmost  time 
zone  portion  from  this  requirement. 

(b)  *  *  * 

Issued  in  Washington,  DC,  under  authority 
delegated  to  me  under  49  CFR  1.57(1]  on 
November  10, 1986. 
Jim ).  Marquez, 
General  Counsel. 
[FR  Doc.  86-25854  Filed  ll-17-fl6;  8:45  am) 

BIUJNG  COOE  4910-C2-M 


Researcti  and  Special  Programs 
Administration 

49  CFR  Parts  172  and  173 

[Docket  No.  HM-166V;  Amdt  Nos.  172-107 
and  173-198] 

Hazardous  Materials;  Uranium 
Hexafluoride 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Hazardous  Materials  Regulations  to 
clearly  specify  certain  safety  control 
measures  that  must  be  employed  before 
uranium  hexafluoride  (UFs)  is  offered  for 
transportation.  RSPA  believes  this 
action  is  necessary  to  further  increase 
safety  in  the  transportation  of  UF* 
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because  of  its  potential  chemical  hazard 
in  addition  to  its  radiological  hazard. 
'.  DATE  January  1, 1987. 


TOR  FURTHER  mFORMATWN  CONTACT: 

Michael  E.  Wangler.  Technical  Division. 
Office  of  Hazardous  Materials 
Transportation,  400  Seventh  St.  SW., 
Washington.  DC  20590.  (202)  366-4545. 
SUPPLEMBfTARV  mTORMATIONE  On  April 
11, 1988,  the  RSPA  published  a  Notice  of 
Proposed  Rulemaking  (NHIM)  (Docket 
HM-166V.  Notice  No.  86-2)  in  the 
Federal  Ragbtm  [51  PR  12529]  which 
requested  pubUc  comment  on  the  need 
to  amend  the  Hazardous  Materials 
Regulations  (HMR)  by  adding  a  new 
§  173.420  to  specify  certain  safety 
control  measures  addressing  packaging 
requirements  for  flssile  and  low  specific 
activity  (LSA)  UF«. 

Eight  commenters  responded  in 
writing  to  the  Notice.  Five  of  the 
comments  received  objected  to  the 
wording  contained  in  proposed 
S  172.420(a)(1)  which  addresses  the 
cleaning  of  packagings  used  for 
transportation  of  UFg.  As  proposed, 
§  173.420(a)(1)  would  require  all 
packagings  for  UP,  to  be  cleaned 
"before  filling"  in  accordance  with 
Appendix  A  of  American  National 
Standards  Institute  (ANSI)  Standard 
N14.1-1982.  The  commenters  interpreted 
this  to  mean  the  packagings  must  be 
cleaned  prior  to  each  shipment. 
Appendix  A  of  ANSI  N14.1-1982, 
however,  applies  to  the  cleaning  of  new 
packagings  only.  Three  of  Uie 
commenters  stated  the  requirement,  as 
proposed  would  prevent  the  filling  of  in- 
service  cylinders  containing  "heels,"  a 
practice  "routinely  .  .  .  being  carried 
out  safely  for  a  number  of  years."  The 
RSPA  agrees,  and  S  173.420(a)(1)  has 
been  reworded  to  eliminate  this 
ambiguity. 

RSPA  received  a  comment  from  the 
Department  of  Energy  suggesting  that 
packagings  of  UFe  be  cleaned  in 
accordance  with  Appendix  A  of  the 
ANSI  Standard  prior  to  initial  filling  and 
at  each  "hydrostatic  recertification." 
Although  this  terminology  (hydrostatic 
recertification)  is  not  used  in  the  ANSI 
Standard,  RSPA  agrees  that  thorough 
cleaning  during  periodic  inspection  and 
retesting  will  enhance  safety  and  has 
amended  the  proposed  rule  to  reflect 
this  position.  In  response  to  a  comment 
received  concerning  the  acceptability  of 
methods  of  cleaning  other  than  that 
described  in  Appendix  A.  revision  of  the 
wording  contained  in  the  NPRM  clarifies 
RSPA's  position  that  only  the 
procedures  prescribed  in  Appendix  A  of 
the  ANSI  Standard  are  acceptable  for 
cleaning  new  packagings  and 


packagings  during  periodic  inspection 
and  test. 

Two  of  the  commenters  inquired 
about  the  acceptability  of  using  the 
present  weight  fill  limits  listed  in  Table 
1  of  ANSI  N14.1-1982  for  determining 
the  maximum  quantity  of  UF«  allowed  in 
one  packaging  during  transportation. 
Additionally,  one  commenter  suggested 
that  RSPA  specify  a  density  value  for 
UFs  at  70  'F.  to  be  used  when  calculating 
the  mass  of  UF*  which  would  occupy  61 
percent  of  the  volumetric  capacity  of  the 
packaging  used  for  its  transportation. 

The  density  of  UFg  at  a  61  percent 
volume  limit  at  70  *F  is  317.8  lb/ft  '  as 
given  in  Department  of  Energy  Report 
ORO-651.  However,  since  the  percent 
volumetric  fill  limit  and  temperature 
were  specified,  designation  of  a  density 
value  was  considered  to  be 
unnecessary.  Additionally,  the  fill  limits 
for  each  type  of  cylinder  as  specified  in 
ANSI  N14.1-1982  are  equivalent  to  61 
percent  of  the  volumetric  capacity  at  70 
'F.  Since  the  rulemaking  could  not 
address  specific  fill  limits  for  each  tj^je 
of  cylinder,  the  specification  of  a 
percent  of  volumetric  capacity  at  a 
specific  temperature  was  deemed  to  be 
the  most  desirable  solution. 

Two  commenters  inquired  about  the 
acceptability  of  using  cylinders  which 
were  not  fabricated  in  accordance  with 
ANSI  N14.1-1982.  These  cylinders  may 
have  been  constructed  in  accordance 
with  an  older  version  of  the  ANSI 
Standard  or  according  to  other 
specifications  and  may  or  may  not 
conform  to  DOT  Type  A  packaging 
standards.  Although  RSPA  believes 
many  of  these  cylinders  will  be 
acceptable  for  transporting  UFs,  a 
general  provision  allowing  use  of  all 
cylinders  which  fall  into  one  of  the 
above  categories  can  not  be  justified 
from  a  safety  standpoint.  Therefore,  any 
cylinder  not  fabricated  in  accordance 
with  ANSI  N14.1-1982  will  require  an 
exemption  granted  under  the  provisions 
of  Part  107  of  the  HMR  before 
transportation  of  UF«  is  authorized. 

One  respondent  questioned  the  safe 
transportation  of  cylinders  filled  with 
UFt  that  have  been  stored  for  many 
years.  Under  the  ANSI  standard,  filled 
cylinders  are  excepted  from  the  5-year 
hydrostatic  test  requirement  prescribed 
for  packages  of  UFs  in  ANSI  N14.1982. 
Based  upon  information  concerning  the 
physical,  chemical,  and  radiological 
properties  of  UFs.  RSPA  believes  that 
this  compound,  wiien  properly 
packaged,  is  not  materially  affected  by 
lengthy  delays  between  shipments. 
Therefore,  there  should  be  no  effective 
change  to  the  contents  of  the  packaging, 
provided  that  the  requirements  of  49 
CFR  173.420(a)  continue  to  be  met. 


Shippers  of  UFs  are  reminded  that  in 
addition  to  the  specific  shipping 
requirements  stated  herein,  all 
shipments  of  UF«  are  subject  to  the 
standard  requirements  for  all  packages 
(S  173.24)  and  the  quality  control 
requirements  for  shipments  of 
radioactive  materials  (5  173.475). 

Several  comments  expressed  concern 
over  the  use  in  the  NPRM  of  the  term 
"packaging"  rather  than  "cylinder"  for 
containment  devices  for  UFs.  However, 
because  these  packagings  are  not 
fabricated  in  accordance  with  a  DOT 
cylinder  specificatioa  use  of  the  term 
"cylinder"  is  not  appfopriate.  In 
addition  because  the  containers 
described  in  the  ANSI  Standard  may  be 
transported  without  additional  packing 
or  overpack,  the  requirements  in  49  CFR 
173.403  for  a  "packaging"  are  satisfied. 

RSPA  received  one  comment  which 
stated  the  volumetric  and  pressure 
limitations  proposed  in  the  NPRM 
should  be  changed  to  "63.4%  at  70  'F' 
and  "less  than  10  psia  at  70  T," 
respectively.  RSPA  disagrees.  The 
limitations  proposed  In  the  NPRM  (i.e., 
61%  and  14.7  psia)  were  taken  from  the 
ANSI  Standard  and  U.S.  Department  of 
Energy  Report  ORO-ftSl.  The 
commenter  failed  to  provide  a  technical 
basis  for  the  proposed  changes,  and. 
without  supporting  data,  deviation  from 
acceptable  industry  standards  as 
adopted  in  this  amendment  is  not 
justified. 

One  commenter  suggested  the 
marking  requirements  prescribed  under 
the  ANSI  Standard  be  incorporated  into 
the  final  rule.  RSPA  agrees  and  has 
included  a  provision  lor  compliance 
with  the  marking  requirements 
established  under  ANSI  N14.1-1982  to 
provide  accurate  information  concerning 
the  packaging's  specification, 
manufactiu-er's  identification,  etc. 

One  conunenter  suggested  that  the 
"complete  package  system",  the  21PF 
overpack,  be  discussed  in  the  final  rule. 
Requirements  regarding  the  21PF 
overpack  are  being  addressed  in  a 
separate  rulemaking  under  Docket  No. 
HM-190,  and  are  outside  the  scope  of 
this  rulemaking. 

Additionally,  a  reference  to  9  173.421- 
2  was  inadvertently  omitted  as  one  of 
the  applicable  requirements  identified  in 
the  proposed  S  173.420(a).  This  reference 
has  been  added.  Similarly,  the  reference 
to  the  appropriate  applicable  section  in 
the  column  (5)(a)  for  the  entry  "uranium 
hexafluoride,  low  specific  activity"  has 
been  changed  to  refer  to  S  173.421-2. 

In  consideration  of  the  comments 
received.  RSPA  is  adopting  the 
amendments  proposed  in  Notice  86-2, 
with  the  following  changes: 
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1.  Packagings  for  UFf  must  be  cleaned 
in  accordance  with  ANSI  N14.1-1982 
both  prior  to  initial  filling  and  during 
periodic  inspection  and  test;  and 

2.  Packagings  for  UF«  must  be  marked 
in  accordance  with  ANSI  N14.1-1982  (in 
addition  to  the  markings  already 
prescribed  in  the  HMR), 

Administrative  Notices 

The  RSPA  has  determined  that  this 
rulemaking  (1)  is  not  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOTs  regulatory 
policies  and  procedures  (44  FR 11034); 
(3)  will  not  affect  not-for-profit 
enterprises,  or  small  governmental 
jurisdictions;  and  (4)  does  not  require 
and  environmental  impact  statement 
under  the  National  Environmental  Policy 
Act  (40  U.S.C.  4321  et  seq.).  A  regulatory 
evaluation  is  available  for  review  in  the 
docket.  Based  on  limited  information 
concerning  the  size  and  nature  of 
entities  likely  affected,  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects 

49  CFR  Part  172 

Hazardous  material  transportation, 
Hazardous  materials  table. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging,  Radioactive  Materials. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  172  and  173  is  amended  as 
follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804, 1805. 1808; 
49  CFR  Part  1,  unless  otherwise  noted. 

§172.101    lAmmdMl] 

2.  In  the  S  172.101  Hazardous 
Materials  Table: 

a.  For  the  entry  "Uranium 
hexafluoride,  fissile  (containing  more 
than  1%  U-235),"  the  column  (5)(b) 
section  reference  is  revised  to  read 
"173.417, 173.420." 

b.  For  the  entry  "Uranium 
hexafluoride,  low  specific  activity"  the 
column  (5)(a)  section  reference  is 
revised  to  read  "173.421-2". 

c.  for  the  entry  "Uranium 
hexafluoride,  low  specific  activity,"  the 
column  (5)(b)  section  reference  is 
revised  to  read  "173.420, 173.425." 


PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804. 1805. 1806, 
1807, 1808;  49  CFR  Part  1.  unless  otherwise 
noted. 

4.  A  new  §  173.420  is  added  to  read  as 
follows: 

S  173.420    Uranhim  Itexafhiorfcto  (flssHe 
and  low  spectfic  activtty). 

(a)  In  addition  to  any  other  applicable 
requirements  of  this  subchapter, 
uranium  hexafluoride,  fissile  or  low 
specific  activity,  shall  be  packaged  in 
conformance  with  the  following 
requirements: 

(1)  Before  initial  filling  and  during 
periodic  inspection  and  test,  packagings 
shall  be  cleaned  in  accordance  with  the 
specific  procedures  of  Appendix  A  of 
American  National  Standard  N14.1- 
1982; 

(2)  Packagings  must  be  designed, 
fabricated,  inspected,  tested  and  marked 
in  accordance  with  American  National 
Standard  N14.1-1982; 

(3)  Uranium  hexafluoride  must  be  in 
solid  form  when  offered  for 
transportation; 

(4)  The  volimie  of  the  solid  uranium 
hexafluoride  at  70*  F  must  not  exceed 
61%  of  the  volumetric  capacity  of  the 
packaging;  and, 

(5)  The  pressure  in  the  package  at 
70*  F  must  be  less  than  14.8  psia. 

(b)  Packagings  of  uranium 
hexafluoride  must  be  periodically 
inspected,  tested  and  mariced  in 
accordance  with  American  National 
Standard  N14.1-1982. 

(c)  Each  repair  to  a  packaging  for 
uranium  hexaflouride  shall  be 
performed  in  conformance  with 
American  National  Standard  N14.1- 
1982. 

Issued  in  Washington,  DC  on  Nov.  10, 1986 
under  authority  delegated  in  49  CFR  Part  1. 
M.  Cynthk  Douglass, 

Administrator,  Research  and  Special 

Programs  Administration. 

[FR  Doc  86-25948  Filed  11-17-86;  8:45  am] 
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49  CFR  Part  192 

[Docket  PS-91;  AmdL  192-55] 

Pipeline  Safety;  Interval  for  Review 
and  Calculation  of  Relief  Device 
Capacity 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 


SUMMAIIY:  This  amendment  permits  the 
review  and  calculation  of  the  capacity 
of  certain  relief  devices  to  be  made  at 
intervals  not  exceeding  15  months,  but 
at  least  once  each  calendar  year.  Under 
the  present  rule,  the  review  and 
calculation  must  be  made  at  intervals 
not  exceeding  one-year,  a  frequency 
which  causes  inconvenience  in 
scheduling. 

EFFECTIVE  date:  December  la  1986. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Paul  J.  Cory.  (202)  3eft-4561, 
regarding  the  content  of  this 
amendment,  or  the  Dockets  Branch  (202) 
366-5046  regarding  copies  of  the 
amendment  or  other  information  in  this 
docket 

SUPPLEMENTARY  INFORMATION: 
Background 

By  letter  of  November  18, 1985,  the 
Gas  Piping  Technology  Committee  of  the 
American  Society  of  Mechanical 
Engineers  petitioned  RSPA  to  amend 
S  192.743(b)  to  permit  the  review  and 
calculation  of  relieving  device  capacity 
to  be  made  at  the  same  interval 
permitted  for  the  testing  of  relieving 
devices  under  {  192.743(a)  (Petition  No. 
P-31). 

The  petition  points  out  that  the 
reviewing  and  calculation  permitted  by 
S  192.743(b),  "at  intervals  not  exceeding 
one-year."  is  an  alternative  to  the 
testing  of  pressure  relief  devices  (except 
rupture  discs)  required  by  §  192.743(a)  in 
situations  where  the  test  is  not  feasible. 
Under  S  192.743(a)  testing  is  required  "at 
intervals  not  exceeding  15  months,  but 
at  least  once  each  calendar  year."  Thus, 
the  petition  explains  that  operators  are 
required  to  keep  separate  maintenance 
schedules  for  relief  devices  depending 
on  whether  they  are  feasible  to  test. 
Separate  schedules  have  no  apparent 
safety  benefit  but  add  inconvenience  to 
scheduling. 

RSPA's  review  of  the  petition  found 
the  proposal  justified.  Tlierefore,  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(51  FR  21939.  June  17, 1986)  was 
published  proposing  to  amend  the 
interval  for  review  and  calculation  of 
the  required  capacity  of  each  relieving 
device  at  each  station  imder  S  192.743(b) 
by  replacing  the  words  "at  intervals  not 
exceeding  one  year"  with  "at  intervals 
not  exceeding  15  months  but  at  least  one 
each  calendar  year."  As  a  separate 
matter,  RSPA  noted  in  the  preamble  of 
the  NPRM  that  recalculation  of  relief 
capacity  is  not  necessary  when  the 
review  documents  that  prior  calculation 
parameters  have  not  changed  to  make 
current  capacity  inadequate. 


I 
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ComaiMitt  Favoring  the  NPRM 

Twenty-five  commenten  responded  to 
the  NPRM:  2  trade  associations,  20 
pipeline  operators,  and  3  State 
regulatory  agencies.  All  but  one 
conunenter  agreed  with  amending 
S  192.743(b]  as  proposed. 

Four  of  the  conunenters  who  favored 
the  amendment  also  wanted  the 
wording  of  the  Hnal  regulation  modiHed 
to  state  the  conditions  under  which 
capacity  need  not  be  recalculated,  as 
RSPA  discussed  in  the  preamble  of  the 
NPRM.  This  suggestion  would  clarify  the 
intent  of  the  existing  requirement  and  is 
adopted  in  the  final  rule. 

One  of  the  commenters  who  favored 
the  proposal  made  further 
recommendations  for  modification  of 
§  192.743  that  were  outside  the  scope  of 
the  NPRM  but  which  RSPA  will  consider 
in  future  regulatory  review  activities. 

Comment  Opposing  the  NPRM 

One  commenter  objected  to  the 
proposed  change  as  a  "frivolous  and 
unnecessary  relaxation  in  safety  code 
requirements."  This  commenter  argued 
that  the  15-month  interval  in  the  testing 
rule  was  provided  primarily  to  allow  for 
scheduling  problems  in  running  fleld 
tests  and  that  similar  problems  do  not 
arise  in  performing  the  alternative 
review  and  calculation  in  an  ofHce.  This 
commenter  further  stated  that  the 
shorter  interval  for  review  and 
calculation  is  not  an  undue  burden  since 
if  testing  is  not  done,  the  alternative 
review  and  calculation  should  be  done 
as  soon  as  possible  to  provide  for  any 
needed  increase  in  relieving  capacity. 

RSPA  does  not  believe  tl^s 
commenter  raised  a  substantial  safety 
issue,  since  the  proposal  would  merely 
place  the  interval  for  review  and 
calculation  on  par  with  the  interval  now 
allowed  for  testing.  As  testing  is  the 
primary  safety  requirement  (review  and 
calculation  may  be  done  only  when 
testing  is  not  feasible),  equating  the  two 
intervals  should  have  no  adverse  effect 
on  safety.  Also,  while  RSPA  agrees  that 
safety  should  be  achieved  as  soon  as 
possible,  the  timing  of  an  action  must  be 
considered  in  light  of  all  the 
circumstances.  In  this  case,  requiring 
faster  action  for  one  safety  alternative 
than  the  other  creates  compliance 
difficulties  that  do  not  appear  to  be 
offset  by  any  demonstrable  safety 
beneHt. 

Advisory  Committee  Review 

Section  4(b)  of  the  Natural  Gas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  U.S.C.  1673(b)),  requires  that  each 
proposed  amendment  to  a  safety 
standard  established  under  this  statute 


be  submitted  to  a  15-member  advisory 
committee  for  its  consideration.  The 
Technical  Pipeline  Safety  Standards 
Committee,  composed  of  persons 
knowledgeable  about  transportation  of 
gas  by  pipeline,  oonsidered  the  proposed 
amendment  to  S  192.743(b)  in  a  meeting 
on  June  10, 1986,  at  Washington,  DC. 
The  Committee  found  the  proposed 
amendment  to  be  technically  feasible, 
reasonable,  and  practicable. 

Classification 

This  fmal  rule  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  imnecessary.  The  rule 
merely  provides  flexibility  in  the 
frequency  for  review  and  calculation  of 
capacity  of  relief  devices  as  an 
alternative  to  actual  testing. 

Since  the  impact  of  this  final  rule  is 
expected  to  be  minimal,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  192 

Relief  device,  Testing,  Pipeline  safety. 

PART  192— [AMENDED] 

In  view  of  the  foregoing,  RSPA 
amends  49  CFR  Part  192  as  follows: 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1672;  49  U.S.C.  1804:  49 
CFR  1.53  and  Appendix  A  of  Part  1. 

2.  Section  192.743(b)  is  revised  to  read 
as  follows. 

1 92.743    PfMsur*  Hmlting  and  regulating 
stations:  Testing  of  relief  devices. 
***** 

(b)  If  a  test  is  not  feasible,  review  and 
calculation  of  the  required  capacity  of 
the  relieving  device  at  each  station  must 
be  made  at  intervals  not  exceeding  15 
months,  but  at  least  once  each  calendar 
year,  and  these  required  capacities 
compared  with  the  rated  or 
experimentally  determined  relieving 
capacity  of  the  device  for  the  operating 
conditions  under  which  it  works.  After 
the  initial  calculations,  subsequent 
calculations  are  not  required  if  the 
review  documents  that  parameters  have 
not  changed  in  a  manner  which  would 
cause  the  capacity  to  be  less  than 
required. 


Issued  in  Washington,  DC,  November  13, 
1986. 

M.  Cynthia  Douglasa, 
Administrator,  Research  and  Special 
Programs  Administration. 
(FR  Doc  86-25946  Filed  11-17-66:  8:45  am] 
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49  CFR  Part  192 


[Docket  No.  PS-92;  Amdt  192-54] 

Transportation  of  Natuial  and  Other 
Gas  by  Pipeline;  Exceptions  from 
NondestructWe  Tesflng  of  WeMs  in 
Transmission  Line  Repair 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  modifies  an 
existing  rule  concerning  nondestructive 
testing  of  non-strength  tested  girth 
welds  made  in  the  replacement  of 
damaged  transmission  lines  segments. 
The  amendment  clarifies  that  these  girth 
welds  qualify  for  the  same  exceptions 
from  testing  as  now  apply  to  girth  welds 
that  are  strength  tested  or  are  made  in 
the  replacement  of  pipe  in  transmission 
lines  for  reasons  other  than  repair.  The 
effect  of  the  amendment  should  be  to 
reduce  repair  costs  and  speed 
completion  of  repairs  in  transmission 
lines. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  December  18, 1966. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.M.  FuiTOW.  (202)  366-2392. 

SUPPLEMENTARY  INFORMATION:  Part  192 
contains  two  rules  that  govern  the 
nondestructive  testing  of  girth  welds 
made  when  a  segment  of  transmission 
line  is  repaired  by  replacing  damaged 
pipe.  One,  S  192.7ig(«)(2),  which  is 
directed  specifically  to  transmission  line 
repair,  requires  that  "all  field  girth  butt 
welds  that  are  not  strength  tested  must 
be  tested  after  installation  by 
nondestructive  tests  meeting  the 
requirements  of  S  192.243."  Section 
192.243  sets  forth  (H-ocedures  for 
nondestructive  testing  and  percentages 
of  welds  that  must  ba  tested.  The  other, 
more  general  rule,  {  192.214(b),  requires, 
with  certain  exceptions,  that  all  newly 
made  girth  welds  in  steel  pipelines 
which  are  to  operate  at  a  hoop  stress  of 
20  percent  or  more  of  specified  minimum 
yield  strength  (which  includes 
transmission  lines)  be  nondestructively 
tested  in  accordance  with  S  192.243.  The 
excepted  girth  welds  are  those  that  are 
visually  inspected  and  approved  by  a 
qualified  inspector,  and  (1)  located  in  a 
pipeline  that  is  less  than  6  inches  in 
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nommal  diameter,  or  (^  if  the  iveid*  are 
so  limited  in  number  diat  noBdestrucdve 
testing  is  impractical,  located  in  a 
pipeline  tbat  wifl  be  operated  at  less 
dian  40  percent  of  9«fYS.  This  geaeral 
noadestmctive  testing  rule,  wi^  its 
exceptions,  applies  to  girth  wdds 
regardless  of  whether  they  are  strength 
tested.  Tlie  nde  is  also  incorporated  by 
reference  in  i  182.n9(b).  wWdi  governs 
the  nondestovctive  testing  of  welds  in 
several  trammiesion  Hne  repair 
methods,  including  repair  by  the 
installation  of  replacement  pipe. 

Some  operators  have  interpreted 
§  192.7ig(aK2)  to  be  more  restnctive 
with  respect  to  girth  weld  testing  than 
§  ia2.241{b).  becaaee  on  ite  face  it  does 
not  provide  the  exceiytioBS  found  in 
S  192.241(b]  and  it  pertains  specifically 
to  transmission  line  refwir.  By  letter  of 
February  7, 1986,  the  Gas  Piping 
Technology  Committee  of  the  American 
Society  of  Mechanical  Eagiiieers 
(ASME)  petitioned  RSPA  to  exclude 
from  S  192.719(a)(2]  fhe  two  categories 
of  girdi  welds  that  i  l«2.2<l{b)  exeepto 
from  nondestructive  testiag.  Tbe 
rationale  ASME  gave  for  its  proposal 
was  that  the  two  exceptions  in 
5  192.241(b)  apply  to  new  construction, 
and  there  should  be  "no  lessening  in 
safety  if  they  are  also  applicable  to  girth 
welds  made  during  repair."  ASME  also 
argued  that  adding  the  exceptions  would 
reduce  costs  where  a  nondestructive 
testing  crew  is  not  otherwise  needed.  In 
addition,  ASME  pointed  out  that  the 
latest  edition  (1982)  of  the  American 
National  Standards  Institute  B31.8  Code, 
Gas  Transmission  and  Distribution 
Piping  Systems,  allows  pipeline 
operators  to  apply  the  subject 
exceptions  to  nondestructive  testing  of 
girth  welds  made  during  repair  of 
transmission  lines  by  pipe  replacement. 

RSPA  had  previously  addressed  the 
matter  of  the  ASME  proposal  in 
Interpretation  81-4,  dated  October  2, 
1981.  This  interpretation,  which  was  set 
forth  in  Notice  1  (51  FR  24174,  July  2, 
1986)  of  this  proceeding,  held  that  the 
exceptions  provided  by  §  192.241(b)  also 
apply  to  nondestructive  testing  required 
by  S  192.719(a)(2). 

In  view  of  Interpretation  81-4,  the 
ASME  {MToposal,  and  the  exceptions  in 
the  B31.8  Code,  RSPA  proposed  in 
Notice  1  to  amend  §  192.719(a)(2)  by 
deleting  the  existing  reference  to 
"S  192.243"  and  adding  in  its  place 
"5  192.241(b)",  and  by  making 
associated  editorial  changes. 

Sixteen  persons  submitted  comments 
on  the  notice  of  proposed  rulemaking  (2 
trade  associations  and  14  gas 
companies),  and  each  one  supported  the 
concept  of  the  proposal. 


Two  commenters.  however,  painted 
out  that  if  1 192.719  were  aneadod  as 
set  out  in  the  notice,  a  dual  reCeranoe  to 
the  noadestosctive  testing  standards  of 
1 192.241  would  be  created  (tlwo^  the 
proposed  %  lB2.719(a)(2)  and  the  existing 
S  192.719(b))  that  could  be  confusing. 
The  proposed  9  192.719(a)(2)  reference 
would  apply  to  girth  wdds  that  are  not 
strength  tested,  while  die  S  192.7f9(b) 
reference  applies  to  these  welds  as  well 
as  those  that  are  strength  tested.  RSPA 
agrees  widi  the  two  commenters  that 
adding  the  reference  to  f  192.241(b)  in 
§  192.719(a)(2)  would  create  an 
unintended  implication  that  non- 
strength  tested  grith  welds  are  to  be 
treated  differently  than  those  that  are 
strength  tested.  Furdier,  it  appears  that 
the  proposed  amendment  to 
S  192.7ig(a)(2)  would  dupUcate 
requirements  of  {{  192.241(b)  and 
192.7ig(b)  that  now  apply  to  non- 
strength  tested  girth  welds  made  in  the 
repair  of  transmission  lines,  and  thus  be 
unnecessary. 

In  the  final  rule,  therefore,  RSPA  has 
revised  i  192.719(a)  by  deleting  fhat 
portion  of  paragraph  (a)(2)  that  concerns 
nondestructive  testing  and  combining 
the  remainder  of  paragraph  (a)(2)  wiUi 
paragraph  (a)(1)  to  form  an  undivided 
paragraph  (a)  dealing  with  the  pressure 
testing  of  replacement  pipe.  The  purpose 
of  this  rulemaking,  which  is  to  clarify 
that  the  exceptions  from  nondestructive 
testing  provided  by  S  192.241(b)  pertain 
to  testing  of  non-strength  tested  girth 
welds  used  to  join  replacement  pipe  in 
repaired  transmission  lines,  is  still 
achieved,  since  S  192.241(b)  applies  to 
these  welds  and  the  reference  to 
S  192.241  in  S  192.719(b)  includes  the 
S  192.241(b)  exceptions. 

Advisory  Committee  Review 

The  Technical  Pipeline  Safety 
Standards  Committee,  a  15-member 
advisory  committee  established  tmder 
section  4(b)  of  the  National  Gas  Pipeline 
Safety  Act  of  1968,  considered  the 
proposed  rule  at  a  meeting  in 
Washington,  DC  on  June  10, 1986.  The 
Committee  declared  the  proposed  rule  to 
be  technically  feasible,  reasonable,  and 
practicable.  A  transcnpt  of  the 
Committee's  deliberation  and  a  report  of 
its  findings  are  available  in  the  docket 
for  this  proceeding. 

Classification 

Since  this  final  rule  will  have  a 
positive  effect  on  the  economy  of  less 
than  $100  million  a  year,  will  result  in 
cost  savings  to  consumers,  industry,  and 
government  agencies,  and  no  adverse 
impacts  are  anticipated,  the  rule  is  not 
"major"  under  Executive  Order  12291. 
Also,  it  is  not  "significant"  under 


DepartsMot  of  Transportation 
prooednres  (44  FR  11034).  RSPA  believes 
that  tlae  rate  wifl  radnoe  the  costs  of 
repaiiing  damaged  tiansuiissioa  lines  by 
reducing  the  number  of  occasions 
nondestroctive  testing  is  done  to  comply 
with  the  anent  nde.  However,  this 
savings  is  not  expected  to  be  iaiige 
enough  to  wanant  pteparatian  of  a 
Reguiatcry  EvalnatiaB. 

Based  on  the  facts  available 
concerning  tbe  iaipect  of  this  rulemaking 
actioo.  I  certify  puimant  to  section  605 
of  the  Regnlatary  Flexifaility  Act  diat  die 
action  will  not  have  a  significant 
iqiact  on  a  substantial 
'  of  small  entities. 


list  of  Subjecteln  «  CFS  Part  192 

Pipeline  safety.  Welds, 
Nondestructive  testing.  Replacement. 

PART  1»2-{  AMENDED] 

In  consideration  of  the  above,  RS>A 
amends  Part  192  of  Tide  49  of  the  Code 
of  Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  set  forth  below: 

Authority:  49  U.S.C.  1672  and  1804;  49  CFR 
1.53  and  Appendix  A  of  Part  1. 

2.  Section  192.719(a)  is  revised  to  read 
as  follows: 

S  192.719    Transmission  Hnes:  Testing  of 
repairs. 

(a)  Testing  of  replacement  pipe.  If  a 
segment  of  transmission  line  is  repaired 
by  cutting  out  the  damaged  portion  of 
the  pipe  as  a  cylinder,  the  replacement 
pipe  must  be  tested  to  the  pressure 
required  for  a  new  line  installed  in  the 
same  location.  This  test  may  be  made  on 
the  pipe  before  it  is  installed. 
***** 

Issued  in  Washington,  DC  on  November  13, 
1986 
M.  Cynthia  Douglass, 

Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc  86-25947  Filed  11-17-86;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1058 

[Ex  Parte  No.  MC-41] 

Identification  of  Motor  Vehicles; 
Luxury-Type  Limousine  Passenger 
Service 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rule. 


NO 

1  8 


19  86 


I 

41636      Federal  Register  /  Vol.  51.  No.  222  /  Tuesday.  November  18,  1986  /  Rules  and  Regulations 


summary:  Subsequent  to  notice  (51  FR 
28249.  August  6. 1986)  and  comment  the 
Commission  is  exempting  from  vehicle 
identification  regulations  at  49  CFR  Part 
1058,  vehicles  with  a  capacity  of  six  or 
fewer  passengers  when  engaged  in 
luxury-type  limousine  passenger  service. 
Carriers  offering  and  passengers  using 
this  type  of  specialized  service  have 
found  that  the  identification  of  vehicles, 
formerly  required  by  Part  1058  detracted 
materially  from  the  exclusive  luxury 
nature  of  the  service.  The  Commission 
also  is  eliminating  the  unnecessary 
regulation  prohibiting  the  use  of  its 
vehicle  identiHcation  plates  issued  prior 
to  1945.  The  amendments  redesignating 
§  1058.5  as  §  105a5(a).  the  addition  of  a 
new  paragraph  (b).  and  the  elimination 
of  §  1058.6  are  contained  in  Appendix  A 
of  the  decision. 

EFFECTIVE  DATE:  The  revised  rules  are 
effective  on  December  18. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  M.  Wilkins.  202-275-7639. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 


the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423  or  call  289-^357 
(DC  Metropolitan  area)  or  toll-free  (800) 
424-5403. 

This  action  will  not  significantly 
affect,  either  the  quality  of  the  human 
environment  or  energy  conservation. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1058 

Motor  carriers. 

Decided:  November  7, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 

Noreta  R.  McGee, 

Secretary. 

Appendix  A 

Title  49,  Code  of  Federal  Regulations 
Part  1058,  is  amended  as  follows: 


PART  1058— IDENTIFICATION  OF 
VEHICLES  I 

1.  The  authority  citation  for  49  CFR 
Part  1058  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10922  and  10530;  5 
U.S.C.  553. 

2.  Section  1058.5  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§1058.5    Passengw  vehicles. 

(b)  Sections  1058.1  through  1058.4 
shall  not  apply  to  limousine-type 
vehicles  with  a  capacity  not  to  exceed 
six  passengers  when  engaged  in  a  non- 
scheduled,  charter,  luxury-type 
transportation  service  for  passengers 
and  their  baggage. 

§1058.6    [Removed] 

3.  Section  1058.6  is  removed. 

(FR  Doc.  86-25971  Filed  11-17-86;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
oppor*jni»y  to  participato  in  the  nile 
malting  piior  to  the  adoption  of  the  final 
rules. 


DEPARTHEIfT  OF  ENERGY 

OfWc«  of  OotwrvaMon  and 
Reiwwabte  Energy 

10  CFR  Part  435 

[Docket  No.  CAS-RM-79-1 12-B] 

Mandatory  Energy  Conservation 
Standards  for  New  Federal  Residential 
BuNdlngs 

agency:  Office  of  Consavatioii  and 
Renewable  Energy,  DOE. 

action:  Notice  of  extension  of  public 
comment  period. 


summary:  The  Department  of  Enei»r 
(DOE)  extends  to  January  18. 1987.  tiie 
time  for  public  comment  on  DOE  Notice 
of  Proposed  Interim  Rule  to  establish  a 
new  Part  435  in  Title  10  of  the  Code  of 
Federal  Regulations.  Subpart  C,  entitled 
"Mandatory  Energy  Conservation 
Standards  for  New  Federal  Residential 
Buildings."  DOE  is  developing  energy 
conservation  perfonnance  stuidanls  for 
new  buildings  pursuant  to  Titie  DI  of  tiie 
Energy  Conservation  and  Hrodactiao 
Act.  DOE.  recognizing  tlie  complexity  of 
the  proposed  rule,  has  determined  tlwt  it 
is  reasonable  to  provide  the  public  with 
additional  time  for  analysis  and 
comment. 

DATES:  Written  comments  must  be 
received  no  later  than  January  18, 1887. 
to  receive  consideration  by  the 
Department. 

ADONEsaet:  All  written  commeote  (7 
copies)  are  to  be  submitted  to:  Office  of 
Conservation  and  Renewable  Eneigr. 
Hearings  and  Dockets  Branch.  VS. 
Department  of  Energy,  Docket  Number 
CAS-RM-79-112-B,  1000  Independence 
Avenne,  SW.,  Room  6B-Q2S. 
Washington,  DC  20585,  (202)  252-6319. 

Copies  of  the  transcripts  of  the  public 
hearings,  the  supporting  documentation, 
and  the  written  public  comments 
received  may  be  obtained  from  tiie  DOB 
Freedom  of  Information  Reading  Room. 
Room  1£-180. 1000  Independence 
Avenue.  SW..  Washington.  DC  20685. 
(202)  252-4)020. 9.1X)  a.m.-4:00  p.m. 


FOB  HMTHBI MPORMATWH  OONTACT. 

Jean  J.  Bonlin.  Architectural  and 
Engineering  Systems,  CE-131.  U.S. 
Department  of  Energy.  Room  GF-231, 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20858.  (202)  252-9448. 
Paul  Cahill.  Office  of  General  Counsel 
U.S.  Department  of  Energy,  Room  BB- 
144. 1(X)0  Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  252-1328. 
SUPPIfMENTARY  INRMMAT10N:  The 
Deparbnent  of  Energy  announced,  on 
August  aa  1988  (51 FR  29754).  the 
availability  of  Interim  Mandatary 
Standards  for  Fednal  Residentiai 
Buildings  entitled.  "Mandatary  Energy 
Conservation  Standards  for  New 
Federal  Residential  Buildii^s."  The 
Notice  of  Proposed  Rulemaking  was 
intended  to  solicit  public  comment  on 
the  interim  sttindards.  The  proposal 
reiiuires  a  FedCTal  agency  to  establish 
an  energy  consumption  goal  for  the 
design  of  a  new  Federal  Residential 
Building  unng  the  computerized 
calculation  procedure  provided  in  a 
des^nated  Federal  micro-computer 
program  (COSTSAFR-Ccmsetvation 
Optimization  Standard  for  Savings  m 
Federal  Rend«ioes)  and  to  adopt  such 
procederes  as  may  be  necessary  to 
assure  that  the  design  of  a  new  Federal 
residential  building  is  not  less  energy 
conserving  than  the  energy  consmnption 
goal  established  for  the  design. 

At  ttie  time  of  publication  of  the 
Notice  several  documents  were  made 
available  for  public  review.  In  addition, 
on  September  23. 1886,  an  ERRATA 
Addenda  was  sent  to  all  those  who 
received  the  initial  supporting 
documents.  The  Addenda  informed  the 
user  of  the  need  for  an  additional 
calculation  not  described  in  the 
supporting  documents.  Several  initial 
comments  have  expressed  considerable 
delay  in  analysis  due  to  the  diCGculty  of 
obtaining  an  8087  math  co-piooessor 
(which  is  necessary  to  run  the 
COSTSAFR  program),  and  to  an 
unfamiliarity  with  analyzing  micro- 
computer programs  such  as  COSTSAFR. 
Further,  other  comments  have  requested 
the  need  for  a  completed  sample  with 
calculations  of  the  "COSTSAFR 
program  compliance  printout"  showing 
what  steps  are  necessary  to  use  the 
printout  The  Department  anticipates 
this  document  will  be  issued  as  an 
addenda  to  the  COSTSAPIl-User's 
Manual  on  about  November  25, 1986. 


Because  of  the  public  interest  on  the 
Proposed  Interim  Mandatory  Energy 
Conservation  Standards  for  New 
Federal  Residential  RuilWiTy  the 
^   Department  has  decided  to  extend  the 
public  comment  period  by  99  days  to 
enable  interested  persons  to  provide 
more  in-depth  oomment  on  the 
Standards. 

Written  Cumment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views  or 
ai^gaments  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
sulmutting  written  comments  are  set 
forth  below. 

Comments  should  be  labeled  both  on 
the  envelope  and  on  the  comments. 
"Residential  Building  Standards  [Docket 
No.  CAS-RM-79-112-B]"  and  must  be 
received  by  the  date  indicated  in  the 
beginning  of  this  notice,  in  order  to 
insure  lufl  consideration.  Seven  (7) 
copies  are  requested  to  be  submitted. 
All  comments  and  other  relevant 
information  received  by  the  date 
specified  at  the  beginning  of  this  notice 
will  be  considered  by  DOE  before  final 
action  is  taken  on  the  proposed 
regulation. 

All  written  comments  received  on  the 
proposed  niie  will  be  available  for 
puUic  inspection  at  die  Freedom  of 
Information  Reading  Room  as  provided 
at  the  beginning  of  this  notice. 

List  of  Subjects  in  10  CFR  Pot  435 

Architects.  Building  code  officials. 
Buildings.  Energy  conservation.  Energy 
conservation  building  perfonnance 
standards,  En^eers,  Federal  buildings 
and  facilities.  Housing.  Insulation. 
Voluntary  performance  standards. 

For  the  reasons  set  forth,  time  for 
public  comment  on  the  above  referenced 
proposed  interim  rule  is  extended  to 
January  16, 1987. 

Issued  in  Washington,  DC  on  November  14. 
1986. 

DoM  S.  FttzpafMck. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

(FR  Doc.  86-^100  Filed  11-17-86;  &-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  86-CE-S8-A0] 

Airworttiiness  Directives;  Mechanical 
Products  4001, 4200, 4310,  and  8500 
Series  Circuit  Breakers 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  ndemakine 
(NPRM). 


summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Mechanical 
Products,  Inc.  circuit  breakers  installed 
in  any  aircraft.  The  proposed  AD 
requires  the  removal  from  service  of  the 
applicable  circuit  breakers.  This  action 
is  prompted  by  reports  of  electrical  short 
circuiting  within  the  circuit  breakers 
which  may  cause  loss  of  essential 
equipment,  an  electrical  fire,  or  an 
electrical  shock  hazard  on  aircraft. 
DATES:  Comments  must  be  received  on 
or  before  January  6, 1987. 

ADDRESSES:  Mechanical  Products 
Service  Instruction  (identified  on  the 
back  page  with  the  date  10/86). 
applicable  to  this  AD  may  be  obtained 
from  Mechanical  Products,  Inc.,  1824 
River  Street,  Post  Office  Box  729, 
Jackson,  Michigan  49204;  Telephone 
(517)  782-0391:  or  the  Rules  Docket  at 
the  address  below.  Send  comments  on 
the  proposal  in  duplicate  to  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  86-CE-5&- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  hoHdays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  P.  Michal.  FAA.  Chicago 
Aircraft  Certification  Office,  ACE-130C, 
2300  East  Devon  Avenue,  Des  Plaines, 
Illinois  60018:  Telephone  (312)  694-7127. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 


specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  pubhc  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  8ft-CE-58- 
AD.  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

In  1984.  a  design  change  was  made  to 
certain  Mechanical  Products  4100, 4200. 
4310.  and  8500  Series  circuit  breakers 
which  inadvertently  allowed  an  internal 
part  to  be  assembled  incorrectly, 
resulting  in  the  possible  rotation  of  the 
part  which  can  cause  a  short  circuit. 
Two  recent  field  failures  have  been 
reported.  One  occurred  during  a  pre- 
installation  panel  assembly  test  on  a 
unit  which  had  not  been  in  service,  and 
another  failed  in  an  airplane  after 
approximately  250  flight  hours  and  an 
estimated  200  manual  actuations.  The 
later  failure  caused  an  electrical  arc 
between  the  circuit  breaker  and  the 
airplane  mounting  panel  of  sufficient 
duration  to  melt  the  surrounding  panel 
material.  To  date  33,577  units  have  been 
tested  by  the  manufacturer  and  79  units 
(or  0.235%)  were  found  to  be  incorrectly 
assembled. 

Since  the  condition  described  is  an 
unsafe  condition  which  is  likely  to  exist 
or  develop  in  oflier  Mechanical  Products 
4001.  4200.  4310,  and  8500  Series  circuit 
breakers  of  the  same  design,  the 
proposed  AD  would  require  inspection 
for  and  removal  of  these  circuit  breakers 
from  all  aircraft  This  proposal  also 
would  require  the  return  of  all 
applicable  circuit  breakers  to  the 
manufacturer  for  rework  to  ensure 
replacement  parts  availability. 

The  FAA  has  determined  that 
approximately  163,000  circuit  breakers 
of  the  type  described  in  this  AD  could 
be  used  in  commercial  aircraft.  Of  the 
total  163.000  units,  approximately  74,000 
units  were  for  civil  aircraft  customers. 


and  89,000  units  went  to  distributors  and 
have  unknown  de»tinations.  Mechanical 
Products.  Inc.  has  initiated  a  recall 
which  has  resulted  in  the  retiun  of 
approximately  34.000  units  to  date.  Thus 
129,500  units  remain  unaccounted  for. 
The  estimated  time  to  inspect  and 
replace  each  unit  i$  0.5  hours,  for  an 
estimated  cost,  assuming  $40  per  hour, 
of  $20  per  unit  or  a  total  cost  of 
$2,580,000.  The  total  cost  of  compliance 
with  the  proposed  AD  is  so  smaU  that 
the  expense  of  compliance  will  not  be  a 
significant  fmancial  impact  on  any  small 
entities  using  these  circuit  breakers. 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  pubUc  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  39 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety. 

The  Proposed  Amendment 
PART39-{AMEN0ED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Mechanical  Products,  Inc.:  Applies  to  the 
following  4001,  4200.  4310,  and  8500 
Series  circuit  breakers: 


Mechanical 

products 

designation 

Military 
designabon 

Ampere 
rating 

Date  code 

4001 

Series. 
4200 

Series. 
4310-001,- 

019 

Series. 
8500 

MS22073 

MS26574 

MS3320 

(None) 

1  Itwu  5 

« Ihrtj  5 

1  thru  5 

1  thnjS 

8501  thru  8636. 
8430  thru  8636. 
8603  Ihni  8636. 

8514  thru  8636 

Series. 
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This  AD  does  not  apply  to  circuit  breakers 
produced  or  installed  prior  to  July  23, 1984. 
(the  thirtieth  week  of  1984),  or  to  circuit 
breakers  which  have  been  inspected  by  the 
manufacturer,  found  free  of  defect,  marked 
with  a  white  inverted  Z  or  a  T  painted  on  the 
terminal  end,  and  have  an  additional  date 
code  with  an  "R"  preGx. 

Note  1:  As  an  aid  in  identification,  the 
bodies  of  these  circuit  breakers  are  blue  or 
black  in  color. 

Note  2:  The  date  codes  listed  above  are 
used  to  identify  the  year  and  week  of 
manufacture,  i.e.,  8430  indicates  the  thirtieth 
week  of  1984,  and  8636  indicates  the  thirty- 
sixth  week  of  1986.  These  date  codes  may  be 
found  on  the  top,  side,  or  bottom  of  the  circuit 
breakers. 

Note  3:  As  an  example  the  unit  may  have 
the  additional  date  code  of  R8642,  where  "R" 
designates  a  retest  by  Mechanical  Products, 
86  indicates  the  year  19B6,  and  42  indicates 
the  42nd  week  of  1986. 

Compliance:  Required  within  six  months 
after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  possible  loss  of  essential 
equipment,  electrical  fire,  or  electrical  shock 
hazard  on  aircraft,  accomplish  the  follo%ving: 

(a)  Visually  inspect  for  installation  in 
aircraft  of  any  of  the  applicable  circuit 
breakers  in  accordance  with  the  instructions 
contained  in  Mechanical  Products  Service 
Instruction  (identiHcation  on  the  back  page 
with  the  date  10/86]  and  prior  to  further  flight 
remove  all  units  from  service.  Applicable 
aircraft  records  may  be  a  source  of 
information  in  complying  with  the 
requirements  of  this  AD. 

(b)  Return  all  affected  circuit  breakers  to 
Mechanical  Products,  Inc.,  1824  River  Street, 
Post  Office  Box  729,  Jackson,  Michigan  49204. 

(c)  Aircraft  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  the  AD 
may  be  accompUshed. 

(d)  An  adjustment  to  the  compliance  time 
or  an  equivalent  means  of  compliance  with 
this  AD  may  be  used  if  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  ACE-115C,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Mechanical  Products.  Inc.,  1824  River 
Street,  Post  Office  Box  729,  Jackson, 
Michigan  49204;  or  FAA,  Office  of  the 
Regional  Counsel,  Room  1558, 601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
November  7, 1986. 

Jerold  M.  Chavkin, 

Acting  Director,  Central  Region. 

[FR  Doc.  86-25921  Filed  11-17-86;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Hrearms 

27  CFR  Part  9 

[Notic*  No.  612] 

OM  MIsaion  Peninsula  Viticultural 
Area;  Michigan 

AQENCV:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF),  is 
considering  the  establishment  of  a 
viticultural  area  in  Grand  Traverse 
County,  Michigan,  to  be  known  as  "Old 
Mission  Peninsula."  The  proposed 
viticultural  area  is  located  in  the 
northwestern  portion  of  the  state's  lower 
peninsula.  The  petition  was  submitted 
by  a  winery  located  in  the  proposed 
area.  ATF  believes  that  the 
estabUshment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumer*  identify  the  wines  they  may 
purchase.  The  establishment  of 
viticultural  areas  allows  wineries  to 
further  specify  the  origin  of  wines  they 
offer  for  sale  to  the  public. 

DATES:  Written  comments  must  be 
received  by  January  2, 1987. 

AODRESS:  Send  written  conunents  to: 
Chief,  FAA.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385.  Washington,  DC, 
20044-0385. 

(Notice  No.  612). 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
written  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Room  4406,  Ariel  Rios  Federal  Building. 
12th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Edward  A.  Reisman,  FAA,  Wine  and 
Beer  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Ariel  Rios 
Federal  Building,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20226 
(202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23. 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revised  regulations  in  27  CFR  Part 
4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas. 


On  October  2, 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR. 
providing  for  the  listing  of  approved 
American  viticultural  areas,  die  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l).  Title  27,  CFR, 
defmes  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2),  ouUines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include — : 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specifled  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.] 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
maps  with  the  boundaries  prominently 
marked. 

Petition 

AFT  has  received  a  petition  proposing 
a  viticultural  area  encompassing  the 
narrow  peninsula  above  Traverse  City, 
Michigan.  The  proposed  viticultural  area 
is  to  be  known  as  "Old  Mission 
Peninsula."  The  petition  was  submitted 
by  Edward  O'Keefe.  President  of  the 
Chateau  Grand  Traverse  Winery,  the 
only  winery  located  in  the  proposed 
viticultural  area.  The  proposed  area 
consists  of  all  the  land  in  Peninsula 
Township  (excluding  Marion  and 
Bassett  Islands).  It  also  includes  a  small 
portion  of  Traverse  City  Township.  This 
peninsula  is  a  sliver  of  land  that  juts  out 
into  Grand  Traverse  Bay,  forming  on  its 
east  side,  the  East  Arm  of  Grand 
Traverse  Bay  and  on  its  west  side  the 
West  Arm  of  Grand  Traverse  Bay.  The 
proposed  viticultural  area  is 
approximately  19  miles  long  and  no 
more  than  3  miles  wide  at  any  point. 
The  total  area  encompassed  by  the 
proposed  boundaries  consists  of  181 
square  miles  (101.440  acres)  of  land. 
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There  are  50  acres  of  vini£eni  vineyards 
for  wine  producbon  located  in  the 
proposed  viticultnral  area  with  31  more 
acres  planned  by  1989.  The  proposed 
area  if  approved  as  an  American 
viticultural  area  will  be  one  of 
Michigan's  four  recognized  grape- 
growing  regions.  Leelanau  Peninsula 
located  nearby  to  the  west  (across 
Grand  Traverse  Bay)  is  one  of  them. 

Evidence  of  Name 

The  petitioner  claimed  that  the 
petitioned  area  is  known  as  Old  Mission 
Peninsula.  He  submitted  historical 
documentation  to  support  this 
statement.  According  to  the  book  titled 
Michigan  History  by  Virgil  J.  Vogel,  the 
French  voyagers  who  paddled 
southward  on  Lake  Michigan  from  the 
Straits  of  Mackinac  saw  two 
indentations  on  the  eastern  shore.  In 
crossing  the  bays  from  one  headland  to 
another,  they  called  the  smaller  one  La 
Petite  Traverse  (Old  Mission  Peninsula) 
and  the  larger  La  Grande  Traverse 
(Leelanau  Peninsula).  Grand  Traverse 
Bay  is  divided  by  Old  Mission 
Peninsula,  at  the  foot  of  which,  is 
Traverse  City. 

According  to  documentation 
submitted  by  the  petitioner,  the 
settlement  of  the  proposed  viticultural 
area  was  begun  by  Reverend  Peter 
Dougherty,  who  founded  the  first  Indian 
school  on  the  northeast  shores  of  Old 
Mission  Peninsula,  at  Mission  Harbor. 
After  the  school  was  abandoned  in  1952 
a  new  school  called  "New  Mission"  was 
established  in  an  area  to  the  west,  now 
known  as  Leelanau  Peninsula  (Leelanau 
County).  From  that  time  on,  the  old 
school  became  known  as  "Old  Mission." 
At  the  same  time  the  entire  peninsula 
where  the  old  school  was  situated 
became  known  as  "Old  Mission 
Peninsula."  Today,  this  narrow  strip  of 
land  is  still  referred  to  as  "Old  Mission 
Peninsula." 

According  to  Leon  D.  Adams  in  The 
Wines  of  America,  the  Chateau  Grand 
Traverse  Winery  was  the  first  winery  in 
recent  history  to  plant  vines  and 
construct  a  winery  on  the  Old  Mission 
Peninsula. 

Historical  or  Current  Evidence  That  the 
Proposed  Boundaries  of  the  Viticultural 
Area  Are  Correct 

The  proposed  Old  Mission  Peninsula 
viticultural  area  is  bounded  on  three 
sides  by  the  waters  of  Grand  Traverse 
Bay.  and  ccmnected  on  the  south  by  the 
mainland  of  Michigan's  lower  peninsula, 
at  Traverse  City.  The  south  boundary 
chosen  by  the  petitioner,  the  unmarked 
light-duty  road  (known  locally  as 
Eastern  Avenue)  bordering  on 
Northwestern  Michigan  College. 


although  a  man-made  boundary, 
coincidentally  is  the  demarcation  point 
between  the  Old  Mission  Peninsula  and 
the  inland  areas  of  northwestern 
Michigan's  lower  peninsula. 

Evidence  Relating  to  the  Geographic 
Features  Such  As  Climate.  Soil. 
Elevation,  Physical  Features,  etc..  Which 
Set  the  Proposed  Viticultural  Area  Apart 
From  the  Surrounding  Areas 

The  petitioner  furnished  information 
which  identified  the  proposed  area  as  a 
fruit-growing  region  (cherries,  peaches, 
plums,  apples,  berries  and  grapes)  for 
over  100  years.  According  to  this 
information,  the  region  is  world  famous 
for  the  production  of  cherries  and  other 
agricultural  products.  The  petitioner 
claims  that  Grand  Traverse  County 
leads  the  nation  (and  world)  in  cherry 
production.  He  claims  the  majority  of 
those  cherries  come  from  Old  Mission 
Peninsula. 

In  a  report  titled.  The  Grand  Traverse 
County  Region  {on  the  Geological  and 
Industrial  Resources  of  the  Counties  of 
Antrim,  Grand  Traverse.  Benzie  and 
Leelanau)  published  in  1866,  it  stated 
that  grapes  thrive  throughout  the  region. 
The  report  said  that  at  New  Mission 
(Old  Mission  Peninsula).  Isabella  and 
Catawba  grapes  were  growing.  In  recent 
years  there  has  been  a  revival  in  interest 
in  grape-growing  for  commercial 
purposes  in  the  proposed  viticultural 
area.  The  one  bonded  winery  in  the 
pioposed  viticultural  area  was 
established  in  1975.  The  petitioner 
claims  the  peninsula  is  isolated  and 
distinguishable  from  the  surrounding 
area  by  virtue  of  natural  boundaries  and 
unique  geographical  features. 

Climate 

According  to  the  petitioner  a  climatic 
heritage  of  favorable  summer  and  winter 
climate  caused  by  the  moderating 
influence  of  Lake  Michigan  is  most 
pronounced  in  the  Grand  Traverse 
Region  (as  previously  described  this 
area  includes  Old  Mission  Peninsula. 
Leelanau  Peninsula  and  a  few 
surrounding  counties).  The  southwest 
winds  must  sweep  the  whole  length  of 
Lake  Michigan  before  crossing  the 
shores  of  the  Grand  Traverse  Region. 

The  petitioner  enclosed  a  letter  from 
the  Grand  Traverse  County  Cooperative 
Extension  Service  detailing  the  unique 
features  of  the  proposed  Old  Mission 
Peninsula.  According  to  Steven  B. 
Fouch,  Extension  Agricultural  Agent  of 
the  Cooperative  Extension  Service 
(Michigan  State  University/U.S. 
Department  of  Agriculture),  the 
proximity  to  Grand  Traverse  Bay  and 
the  southwesterly  breezes  off  Lake 
Michigan  tend  to  moderate  air 


temperature  on  the  Old  Mission 
Peninsula.  This  results  in  mild  winters, 
delayed  springs,  and  relatively  cool 
summers. 

Just  as  Lake  Michigan  tempers  the 
Grand  Traverse  Region  in  general,  the 
surrounding  deep  waters  of  the  Grand 
Traverse  Bay.  coupled  with 
southwesterly  winds  carrying  warmth 
from  the  mainland,  create  a 
microclimate  on  the  Old  Mission 
Peninsula.  The  Peninsula,  then,  is 
doubly  tempered:  oace  from  the  Lake 
Michigan  effects,  and  again  by  the 
Grand  Traverse  Bay.  This  additional 
insulating  effect  of  liie  bay  is  reflected 
in  differences  in  total  degree  growing 
days  between  Old  Mission  Peninsula, 
Traverse  City,  and  Leelanau  Peninsula. 

Data  gathered  from  a  National 
Weather  Service  summary  for  the  15- 
year  period  (1962-1976)  and  for  the  2- 
year  period  (1980-1981)  m  western 
Michigan,  was  provided  by  the 
petitioner.  Total  growing  degree  days  for 
Old  Mission  Peninsula  at  base  50  (the 
base  temperature  used  for  grapes  as 
well  as  cherries)  averages  2,075  degree 
days  (15  year  period),  whereas.  Traverse 
City  and  Leelanau  Peninsula  average 
2,134  degree  days  over  a  2-year  period 
and  2,109  degree  days  over  a  15-year 
period,  respectively.  However,  even 
though  total  growing  degree  days 
afforded  fruit  crops  on  the  Old  Mission 
Peninsula  are  less  in  number,  they  are 
virtually  fi-ost-free.  as  has  been 
experienced  by  local  fruit  growers,  la 
contrast,  area  frosts  have  been  known 
to  wipe  out  identical  crops  in  the 
surrounding  Grand  Traverse  Region, 
with  little  or  no  damage  reported  on  the 
isolated  Old  Mission  Peninsula. 
Therefore,  temperature  variations  in 
both  the  spring  and  {all  seasons  are 
markedly  more  moderate  on  the  Old 
Mission  Peninsula  than  in  the  immediate 
surrounding  areas. 

Soils  &  Topography  \ 

Although  not  the  major  distinguishing 
feature  of  the  proposed  Old  Mission 
Peninsula,  the  soils  in  the  proposed 
viticultural  area  vary  widely,  as  is 
always  the  case  when  land  is  formed  by 
glacial  action  and  deposits.  The  soil 
levels  consist  of  granite  and  limestone 
bedrock,  clay  subsoils.  The  Old  Mission 
Peninsula  soil  type  is  of  the  Leelanau- 
Kalkaska  series,  a  saody  loam  that 
provides  good  drainage  for  fruit  crops. 
According  to  Mr.  Fouch  (the  Extension 
Agricultural  Agent),  the  Leelanu- 
Kalkaska  sand  kiams  dominate  the  soil 
profile  on  the  peninsula.  This  well- 
drained  soil  has  an  acidic  topsoil  and 
alkaline  subsoil. 
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To  contrast,  the  soils  of  the  Leelanau 
Peninsula  viticultural  area  located  to 
the  west  are  characterized  by  large  deep 
inland  lakes  which  add  an  additional 
moderating  effect  to  the  climate,  high 
rolling  and  heavily-timbered  hills  in  the 
north,  and  undulating  plateaus  in  the 
south  which  rise  250  to  400  feet  above 
Lake  Michigan. 

According  to  Mr.  Fouch,  the  proposed 
viticultural  area's  rolling  hills  overlook 
the  east  and  west  arms  of  Grand 
Traverse  Bay  and  are  among  the  prime 
fruit  sites  to  be  found  anywhere.  He  said 
that  cold  spring  frosts  settle  toward  the 
ground  and  flow  off  the  rolling 
topography  to  low  areas.  He  also  said 
fruit  is  generally  much  safer  from  spring 
frosts  on  higher  elevations  in  the  area. 

Based  on  the  petitioner's  evidence 
provided  in  this  notice,  it  is  his  opinion, 
that  the  proposed  Old  Missions 
Peninsula  viticultural  area  defines  a 
region  with  unique  climate  and  growing 
conditions  different  from  the 
surroimding  areas. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibiUty  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
notice  of  proposed  rulemaking  because 
the  proposal  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities;  or  (2]  to  impose,  or  otherwise 
cause  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b])  that  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  nor  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Compliance  With  Executive  Order 
12291 

It  has  been  determined  that  this 
proposed  rulemaking  is  not  classified  as 
a  "major  rule"  within  the  meaning  of 
Executive  Order  12291,  46  FR  13193 
(1981],  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographical  regions;  and  it 
will  not  have  significant  adverse  affects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

Papenvork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  9&-€ll.  44 
U.S.C.  Chapter  34,  and  its  implementing 
regidations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  because  no 
requirements  to  collect  information  is 
proposed. 

Public  Participation — Written 
Comments 

ATF  requests  conmients  from  all 
interested  persons  concerning  this 
proposed  viticultural  area.  The 
document  proposes  possible  boundaries 
for  the  area  named  "Old  Mission 
Peninsula"  viticultural  area.  However, 
comments  concerning  other  possible 
boundaries  or  names  for  this  viticultural 
area  will  be  given  full  consideration. 

Comments  received  before  the  closing 
date  will  be  carefully  considered. 
Comments  received  after  the  closing 
date  and  too  late  for  consideration  will 
be  treated  as  possible  suggestions  for 
future  ATF  action. 

ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  &om  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  these  proposed 
regulations  should  submit  his  or  her 
requests,  in  writing,  to  the  Director 
within  the  45-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Viticultural  areas.  Consumer 
protection.  Wine. 

Drafting  Information 

The  principal  author  of  this  document 
is  Edward  A.  Reisman,  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Authority  and  Issuance 
PART 9-{  AMENDED] 

27  CFR  Part  9— American  Viticultural 
areas  is  amended  as  follows: 

Paragraph  1.  The  authority  citation  for 
Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 


Par.  2.  The  table  of  contents  in  27  CFR 
Part  9,  Subpart  C  is  amended  to  add  the 
title  of  9.114  to  read  as  follows: 

Subpart  C— Approved  Amartean  Viticultural 
Araas 

9.114    Old  Mission  Peninsula. 

Par.  3.  Subpart  C  is  amended  by 
adding  \  9.114  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Arvas 

§9.114    Old  Miaalon  Panhwula. 

(a]  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Old 
Mission  Peninsula." 

(b]  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  "Old  Mission  Peninsula"  viticidtural 
area  are  2  U.S.G.S.  Quadrangle  (15 
Minute  Series]  maps,  scaled  at  1:62,500. 
They  are  entitled: 

(1]  Elk  Rapids,  Mich.  (1957);  and 
(2)  Traverse  City,  Mich.  (1957]. 

(c]  Boundaries.  The  boundaries  of  the 
proposed  Old  Mission  Peninsula 
viticultural  area  are  as  follows:  The 
boundaries  in  Grand  Traverse  County, 
Michigan,  consist  of  all  of  Peninsula 
Township,  excluding  Marion  and 
Bassett  Islands.  In  addition,  the 
proposed  area  takes  in  a  small  portion 
of  "Traverse  City  Township. 

(1]  The  beginning  point  is  on  the 
Traverse  City.  Mich.,  U.S.G.S.  map  at 
the  shoreline  of  the  West  Arm  of  Grand 
Traverse  Bay  at  Section  1,  (T27N, 
RllW),  approximately  500  feet  due  west 
of  the  intersection  of  two  unmarked 
light-duty  roads  (approx.  750  feet  north 
of  Bryant  Park); 

(2)  The  boundary  proceeds  north  19 
miles  along  the  western  shoreline  of  the 
Old  Mission  Peninsula  until  it  reaches 
the  lighthouse  near  Old  Mission  Point  at 
the  north  side  of  the  Peninsula  on  the 
Elk  Rapids,  Mich.,  U.S.G.S.  map.  Sec.  23, 
T30N.  RlOW; 

(3)  It  then  proceeds  south  for 
approximately  19  miles  along  the 
eastern  shoreline  of  the  peninsula  to  the 
southeast  portion  of  an  immarked  light- 
duty  road  (known  locally  as  Eastern 
Avenue)  at  Sec.  6,  T27N.  RlOW  on  the 
Traverse  City,  Mich.,  U.S.G.S.  map.  The 
unmarked  light-duty  road  is  located 
immediately  north  of  Northwestern 
Michigan  College  on  the  shoreline  of  the 
East  Arm  of  the  Grand  Traverse  Bay; 

(4)  The  boundary  travels  west  along 
the  unmarked  light-duty  road  (known 
locally  as  Eastern  Avenue]  for  approx.  1 
mile  until  it  meets  an  unmarked  north/ 
south  light-duty  road  at  Sec.  1.  T27N, 
RllW;  and 
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(5)  Finally,  the  boundary  travels  due 
east  500  feet  to  the  beginning  point  on 
the  shoreime  of  the  West  Arm  of  the 
Grand  Traverse  Bay  at  Set  1,  T27N. 
RllW. 

Approved:  November  10, 1968. 
Stephen  E.  Higgins, 
Director. 
[FR  Doc.  86-25982  Filed  11-17-86;  8:45  am] 

BIUJNG  CODE  4«10-31-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 
(CGD13  85-07] 

Anchorage  Grounds;  Colurobia  River. 
ORandWA 

agency:  Coast  Guard,  DOT. 

ACnow:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  is 
considering  a  proposal  by  the  Port  of 
Portland,  Oregon,  and  other  Lower 
Columbia  River  ports  to  expand  the 
existing  Lower  Columbia  River 
Anchorage  Grounds.  The  proposal  seeks 
enlargement  of  and  a  change  of  names 
for  the  Upper  and  Lower  Tongue  Point 
Anchorages  near  Astoria,  Oregon,  and 
establishment  of  seven  new  anchorages 
between  Longview,  Washington,  and 
Vancouver,  Washington.  The  seven  new 
anchorages  are  located  as  follows: 

1.  Between  the  Port  of  Longview  docks 
and  the  main  ship  channel; 

2.  Along  Sandy  Island  across  the  main 
ship  channel  from  Kalama,  Washington; 

3.  North  of  Sand  Island  across  the 
main  ship  channel  from  Columbia  City, 
Oregon; 

4.  Along  Sauvie  Island  across  the 
main  ship  channel  from  Bachelor  Point; 

5.  Across  the  main  ship  channel  from 
Sauvie  Island  near  Hewlett  Point; 

6.  Between  Kelley  Point  and  the  main 
ship  channel;  and 

7.  Along  Hayden  Island  across  the 
main  ship  channel  from  the  Port  of 
Vancouver. 

The  ports  have  asked  for  this 
expansion  to  enhance  their  ability  to 
efficiently  and  economically  handle 
existing  shipping  and  to  provide 
suflicient  anchorage  space  to 
accommodate  increases  in  shipping 
anticipated  over  the  next  20  years. 

In  response  to  the  ports'  proposal,  the 
Coast  Guard  Captain  of  the  Port  in 
Portland,  Oregon,  sponsored  a  number 
of  meetings  of  port,  terminal,  and 
steamship  representatives,  local  pilot 
organizations,  and  other  river  users 
including  the  Northwest  Gillnetters 


Association.  Comments  received  at 
those  meetings  led  to  the  development 
of  specific  regulations  governing 
utilization  and  administration  of  the 
anchorages  which  have  been 
incorporated  into  this  Notice  of 
Proposed  Rulemaking. 

If  adopted  as  final  rules,  the  Coast 
Guard  intends  to  evaluate  utilization  of 
the  new  anchorages  and  make  changes 
as  necessary  to  meet  the  needs  of  river 
users. 

DATE:  Comments  must  be  received  on  or 
before  January  2, 1987. 

addresses:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard  Mtrine  Safety  Office,  6767 
North  Basin  Avenue,  Portland,  Oregon 
97217.  The  comments  and  other  material 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
6767  North  Basin  Avenue,  Portland. 
Oregon,  Room  1114,  Mt.  St.  Helens 
Building.  Normal  office  hours  are 
between  8:00  a.m.  and  3:45  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INfORMATION  CONTACT: 

LCDR  N.S.  PORTER.  U.S.  Coast  Guard 
Marine  Safety  Office,  6767  North  Basin 
Avenue.  Portland,  Oregon  97217.  (5031 
240-9317. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  notice 
(CGD13-85-07)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  LT  M.P. 
RAND,  USCG.  and  LCDR  N.  S.  PORTER, 
USCG,  Project  Officers,  Marine  Safety 
Office  Portland,  Oregon,  and  LCDR  LL 
KIERN,  USCG,  Project  Attorney, 
Thirteenth  Coast  Guard  District  Legal 
Office.  Seattle,  Washington. 


Discussion  of  Proposed  Regulations 

The  existing  Lower  Columbia  River 
Anchorage  Grounds  consist  of  two  areas 
located  near  the  mouth  of  the  river  at 
Astoria,  Oregon.  HiBtwically,  these 
areas  have  provided  adequate 
anchorage  space  for  vessels  awaiting 
berth  at  the  Port  of  Astoria  and  for 
vessels  awaiting  favorable  conditions 
for  transit  of  the  Columbia  River  Bar. 
They  have  not,  however,  provided 
adequate  space  for  vessels  awaiting 
berth  at  any  of  the  Columbia's  upriver 
ports  nor  have  they  provided  an 
economically  practical  anchorage  area 
for  vessel  and  facility  operators  who 
realize  significant  cost  reductions  from 
having  ships  anchored  near  their 
servicing  terminals. 

Over  the  years,  the  inadequacies  of 
the  existing  anchorage  grounds  led 
vessel  operators  to  anchor  their  ships  in 
available  upriver  areas  closer  to  their 
servicing  terminals.  Statistics  provided 
by  the  Port  of  Portland  show  that 
approximately  1,000  such  anchorings 
occurred  during  the  period  1981  to  1983. 
Current  growth  projections  indicate  that 
this  number  could  double  by  the  year 
2000.  Although  anchoring  in  this  manner 
has  not  caused  significant  navigational 
problems,  it  has  resulted  in  occasional 
conflicts  with  conunercial  drift  fishing 
operations. 

Prompted  by  the  inadequacies  of  the 
existing  anchorages  and  the  projections 
for  future  growth,  the  ports  of  Portland, 
Astoria,  Longview,  Kalama,  and 
Vancouver  began  an  analysis  of  the 
Lower  Columbia  River  anchorage 
situation  in  November.  1983.  Their 
study,  which  included  significant  input 
from  the  U.S.  Army  Corps  of  Engineers, 
led  to  submission  of  a  proposal  in  June. 
1984,  seeking  enlargement  of  the  existing 
areas  and  formal  designation  of  eight 
additional  upriver  areas.  Most  of  the 
proposed  new  anchorages  coincided 
with  areas  which  were  already  being 
utilized  on  an  informal,  but  routine, 
basis. 

In  response  to  the  ports'  proposal,  the 
Coast  Guard  Captain  of  the  Port  in 
Portland,  Oregon,  began  a  series  of 
meetings  with  port,  terminal,  and  vessel 
representatives,  river  and  bar  pilots, 
commercial  fishermen,  and  state  fishing 
authorities.  Information  presented  at 
those  meetings  and  developed  from 
related  studies  led  to  elimination  of  one 
of  the  proposed  anchorages  and  minor 
alteration  of  another.  AdditionaDy.  the 
meetings  led  to  identification  of  several 
public  and  govemmeatal  concerns 
which  required  attention  if  the  ports' 
proposal  was  to  be  adopted.  Chief 
among  those  concerns  were  the 
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potential  conflicts  between  ships  using 
the  anchorages  and  commercial  fishing 
operations  and  the  need  for  regnlatieni 
which  woidd  ensure  efficient 
management  and  proper  utihzatian  of 
the  new  and  existing  areas. 

Based  on  the  results  of  the  anchorage 
meetings,  the  Captain  of  fte  Port 
developed  a  comprehensive  list  of 
anchorage  use  requirements  whidi  are 
included  in  S  110.228(b]  of  the  proposed 
rules.  These  requirements  ehotinate  tiie 
potential  conflict  between  andioring 
and  fishing  by  prohibiting  use  of  specific 
anchorages  during  offidally  designated 
drift  fitting  seasons,  provide  specific 
anchorage  use  guiddines,  and  provide 
the  Coast  Guaid  with  realistic  and 
enforoeabie  anchorage  management 
tools. 

Economic  AaaessBaot  aad  CiMtificatiaa 

These  proposed  regulations  are 
considered  to  be  non-mafor  ander 
Executive  Order  12291  an  Federal 
Regulation  and  nonsigalficaBt  ander 
Department  of  Transpoitation  legiriaiory 
policies  and  prooedaves  (44  FR  llOH: 
Februaiy  26, 1979).  The  ecoaoanc  wpact 
of  this  proposal  is  expected  to  be  so 
miniaial  that  a  bill  regulatory  evalntiMi 
is  unneceMary.  Althea^  expansion  of 
the  Lower  Cokanfaia  Wwr  Anchorage 
Grounds  mi^t  adversely  a^ect  the 
conuBerdal  fishing  inAtstry,  this 
proposal  has  beoa  drafted  *o  as  to 
eliminate  those  effects.  All  other  raajar 
users  of  the  waterway  are  expected  to 
either  benefit  from  or  be  unaffected  by 
adoption  of  these  rules.  Since  die  impact 
of  tMs  firoposal  n  expected  to  be 
minjaud.  tke  Coast  Cnaid  certifies  that, 
if  adopted,  it  will  not  have  a  sigidficant 
enwHHHic  iiapact  ana  substantial 
number  (rf  small  eutxties. 

Lists  of  Subjects  in  33  CFR  Part  HO 

Anchorage  Grounds. 

Proposed  Kegulafions 

Ib  oonsideratiao  of  the  laregoi^g,  ibtt 
Coast  Guard  proposes  to  nairnri  Pait  lU 
of  Title  S3.  Code  of  Feder«d  Regulatiims 
as  follows: 

PAFtT  1tO-{AMENDED] 

1.  The  authority  citatioo  for  Part  110 
oontiues  to  read  «s  f  stiotvr. 

Authority:  33  U.S.C.  471;  asa  2035  and 
2071;  49  CTR  1.46  and  S3  CFR  1.05-ltg). 

2.  SecSon  lia228  is  revised  to  read  as 
follows: 

i  1 ML22V  OManbia  Wver,  Oregon  and 


(a)  The  anchorage  grounds— {\) 
Astoria  North  Anchmage.  An  area 
enclosed  by  a  line  begbming  north  of 


Astoria.  Oregon,  at  latitude  46*11'47'  N., 
longitude  123°4g'3g'  W..;  thence 
conliauiiig  aortheriy  to  latitude  lelttOS' 
N.,  longibide  123°49'35'  W^  dienoe 
northeastecly  to  latitude  46*13*16'  N« 
longitude  123°4e'23'  W.;  thence 
southerly  to  latitude  4e'13'01'  tL. 
longitade  123°46'12'  W.;  thence 
southwesteriy  to  latitude  46*11'5Z"  K, 
ku^tude  123'4913'W.:  Uience  westerly 
to  the  point  of  beginning. 

(2)  AatoriaSouth  Anchorage.  An  area 
enclosed  by  a  line  beginning  north  of 
Astoria.  Onegon,  at  latihide  46*11'38*  N., 
longitude  123°4S'59'  W.;  dieDoe 
continuing  northerly  to  latitude  46*11 '47' 
N..  longitude  123°4B'08'  W.;  tbeaoe 
northeasterly  to  latitude  46°13'03'  N.. 
longitude  123*4550'  W.:  thence 
northeasterly  to  latitude  46*13'07' 
N..longitude  123°45'37'  W.;  thence 
southeriy  to  laUtude  46°12'56'  N.. 
longitude  123*45'3D'  W.;  thence 
southwesterty  to  latitude  46*12*24'  H^ 
longitude  123"48*33'  W.;  thence 
soudiwesterly  to  latitude  4612'07'  N, 
longitude  123*47'24"  W.;  thence 
southwesteriy  to  the  point  of  begimnng. 

(3)  Longview  Anchorage.  An  area 
enclosed  by  a  line  beginning  soudwast 
of  Longvww,  Washii^ton.  at  latitude 
46°07'15'  N..  longitude  IzrsSXW  W.^ 
thence  continuing  northeasterly  to 
latitude  48°or23'  N.,  longitude 
1^56'58'  W.;  thence  soutiieesterly  to 
latitude  4r06'58'  N.,  lon^tnde 
122*sr20"  W.;  thence  southeasterly  to 
latitude  4r€r42'  N.,  longitude 
irrST'ST'  W.;  tbraice  southerly  to 
latitude  46*06'33'  N.,  longitude 
12rS8'(M'  W4  thence  weeteiiy  to 
latitude  46^08'^'  N.,  longitude 
122'5S'ie'  W^  flience  nrntiiwealiuly  to 
latitude  48*06'42'  N^  longitnle 
122°58;23'  W.:  thence  northwesterly  to 
the  point  of  beginaiiig. 

(4)  Kalaata  Anchorage.  An  area 
""^f^ffd  by  a  line  hrtgjnnJBg  northeaat 
of  Sandy  Island  at  latitude  4e*OO'50'  N, 
longitude  122*51 '31'  W4  thence 
continuing  southeasterly  to  latitude 
48'B0'55'  N,  loogitode  122°Jil'27'  W4 
thence  southeasterly  to  latitude 
46"'00'36'  N,  longitude  122*51'11'  W.; 
thence  southerly  to  latitude  45°59'42'  M, 
longitude  122*50'4S'  W.;  thence  westerly 
to  latitude  45°59'39'  N,  longitude 
122*5ir59'  W.;  thence  northerly  to 
latitude  46*(Xr35'  N..  longitude 
122*51'2e'  W:  thence  northwesterly  to 
latitude  46*00'52*  N.,  longitude 
122*51*41'  W^  thence  northeasterly  to 
the  point  of  beginiuno. 

tS)  Woodland  Anchorage.  An  area 
enclosed  by  a  line  begjnnkig  east  of 
Cdmhbia  Oty,  Oregon,  at  latilude 
4S*53'S6'  N..  longitude  12r 48*13'  W.; 
thence  continuing  easterly  to  latitude 
45°53'58'  N.,  longitude  122*4r58'  W.; 


thence  soudierly  to  latitude  45°53'2g'  N., 
longitude  122*4741'  W.;  dience  westeriy 
to  latitude  45*£3'21'  N^  longitude 
122*47'59'  W.;  thence  northerly  to 
latitude  45°5X'42'  N,  longitude 
122°48'0g'  W.:  thence  norUierly  to  Uie 
point  of  beginning. 

(6]  Henrici  Bar  Anchorage.  An  area 
^closed  by  a  line  be^nning  near  the 
mouth  of  Bachelor  Sot^  at  latitude 
45*4r2S'  N..  longitude  122*48'45'  W.: 
thence  oontinuii^  southeasteriy  to 
latitude  45'46'46'  N.,  longitude 
122*4610'  W.:  dience  soatheasteriy  to 
latitade  45*46'26'  N..  longitude 
122*45*56'  W.;  dience  soirihsly  to 
latitude  45*4604'  N..  kn^itude 
122*45'46'  W.;  dience  soi^erly  to 
latitude  45*45'42'  N..  longitude 
122°45'41'  W.:  dienoe  soudieriy  to 
latitude  45*45*38'  N..  Icmgitude 
122°45'41'  W.:  dience  westeriy  to 
latitiide  4S°45'38'  N.,  kni^tude 
122*45*48'  W4  thenoe  northerly  to 
latitude  4S*46'17'  N.,  longitude 
12r461»'  W.:  dience  northwesteiiy  to 
latihide  45*47'21'  N.,  longitude 
12r46'S5'  W^  dience  nordieasteriy  to 
the  point  (tf  beginning. 

(7)  Willow  Bar  Anchorage.  An  area 
enclosed  fay  a  line  beginning  northeast 
of  Reeder  Point  at  latitude 45*4341'  N., 
loi^tude  12r45'3e'  W.;  tivence 
continuing  easterly  to  latitude  45°43'40' 
N.,  longitiide  122*45*26'  W.;  dience 
southerly  to  latitude  45*41'28'  N.. 
longitude  12r46'12'  W.;  tiience  westeriy 
to  latitude  4r41'S0'  N.,  longitude 
12r48'22'  W.;  tiience  nortiieriy  to  tiie 
point  of  beginning. 

(8)  Keliey  Point  Anchorage.  An  area 
enclosed  by  a  line  beginning  east  of 
Kelley  Point  at  latitude  45*39'07'  N., 
longitude  12r45'36'  W.:  dience 
continuing  northeasteriy  to  latitude 
45*3911'  N.,  longitude  122*45*32'  W.: 
thenoe  sou&erly  to  latitude  45*39*03*  N. 
longitude  122*45'17'  W.;  tiience  westeriy 
to  latitude  45*38*56'  N.,  longitude 
12r45'22'  W.;  tiience  nortiwriy  to  die 
point  of  beginung. 

(9)  Hayden  Iskmd  Anchorage.  An 
area  enclosed  l^  a  line  be^nning  soudi 
of  Matiiews  Point  at  latitude  45*38*44' 
N..  longihide  122*44*35'  W..:  dienoe 
continuing  easterly  to  latituriR  45*38'27' 
N.,  ku^itttde  122°43'21'  W.;  Uieoce 
soutiieasteriy  to  latitude  45°38'12'  N., 
longitude  122°43'03'  W.;  thenoe  westeriy 
to  latitude  45°38'ig'  N.,  longitude 
122°43'40'  W.;  tiience  nortiiwesterly  to 
latitude  45*38'42'  N..  longitude 
122*44*38'  W.;  thence  northeasteriy  to 
the  point  of  beginning. 

(b)  The  regulations.  (1)  All  designated 
anchorages  are  intended  for  the  primary 
use  of  deep-draft  vessels  over  ZOO  feet  in 
length. 
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(2)  If  a  vessel  under  200  feet  in  length 
is  anchored  in  a  designated  anchorage, 
the  master  or  person  in  charge  of  the 
vessel  shall: 

(i)  Ensure  that  the  vessel  is  anchored 
so  as  to  minimize  conflict  with  large, 
deep-draft  vessels  utilizing  or  seeking  to 
utilize  the  anchorage;  and 

(ii)  Move  the  vessel  out  of  the  area  if 
requested  by  the  master  of  a  large,  deep- 
draft  vessel  seeking  to  enter  or  depart 
the  area  or  if  directed  by  the  Captain  of 
the  Port. 

(3)  No  vessel  may  occupy  a 
designated  anchorage  for  more  than  30 
consecutive  days  without  a  permit  from 
the  Captain  of  the  Port. 

(4)  No  vessel  being  layed-up  or 
dismantled  or  undergoing  major 
alterations  or  repairs  may  occupy  a 
designated  anchorage  without  a  permit 
from  the  Captain  of  the  Port. 

(5)  No  vessel  carrying  a  Cargo  of 
Particular  Hazard  listed  in  §  126.10  of 
this  Chapter  may  occupy  a  designated 
anchorage  without  permission  from  the 
Captain  of  the  Port. 

(6)  No  vessel  in  a  condition  such  that 
it  is  likely  to  sink  or  otherwise  become  a 
hazard  to  the  operation  of  other  vessels 
shall  occupy  a  designated  anchorage 
except  in  an  emergency  and  then  only 
for  such  periods  as  may  be  authorized 
by  the  Captain  of  the  Port. 

(7)  Except  as  allowed  for  emergencies, 
no  vessel  may  occupy  either  the  Henrici 
Bar  or  Willow  Bar  Anchorages  during 
the  commercial  drift  fishing  seasons 
established  by  the  Oregon  Department 
of  Fish  and  Wildlife  (ODFW).  Vessels 
occupying  either  of  these  anchorages  at 
the  time  a  drift  Tishing  season  is 
announced  must  depart  prior  to 
commencement  of  the  season.  In  no 
case,  however,  shall  a  vessel  have  less 
than  48  hours  to  effect  the  move. 

(c)  ODFW  will  normally  notify  the 
Captain  of  the  Port  four  days  in  advance 
of  any  commercial  drift  fishing  season. 
Once  notified,  the  Captain  of  the  Port 
will  inform  the  Portland  Steamship 
Operators  Association  (PSOA)  via  the 
Merchant's  Exchange  and  will  noti^/  the 
Columbia  River  and  Bar  Pilots. 

Dated:  November  3, 198a 
Theodore  J.  Wojnar. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

13lh  Coast  Guard  District. 

|FR  Doc.  86-25862  Filed  11-17-86;  8:45  am] 

BtUJNO  CODE  4110-14-M 


action:  Proposed  rule. 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Definition  of  Fraud 

AGENCY:  Veterans  Administration. 


summary:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning  the 
definition  of  fraud.  The  amendment  is 
necessary  as  the  current  definition  of 
fraud  refers  exclusively  to  acts  of 
commission  and  fails  to  include  acts  of 
omission.  Tlie  effect  of  this  amendment 
will  be  to  clarify  the  definition  of  fraud. 
Additionally,  the  VA  proposes  to  change 
the  criteria  for  entitlement  to  an 
apportionment  or  death  benefits  by 
dependents  and  survivors  of  certain 
veterans  who  forfeited  all  rights  to 
benefits  because  of  fraud  or  treason  and 
to  clarify  that  the  $10  fee  limitation 
applies  to  representation  in  forfeiture 
cases.  These  changes  are  based  on 
opinions  of  the  VA  General  Counsel. 
DATES:  Comments  must  be  received  on 
or  before  December  17. 1986.  It  is 
proposed  to  make  these  amendments 
effective  30  days  following  the  date  of 
publication  of  the  final  rule. 
addresses:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  regulations  to:  Administrator  of 
Veterans  Affairs  (271A).  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  room  132  at  the 
above  address  only  between  the  hours 
of  8  a.m.  and  4:30  p.m.  Monday  through 
Friday  (except  hohdays)  until  December 
29, 1986. 

FOR  FURTHER  INFORMATION  CONTACT! 
Robert  M.  White,  Compensation  and 
Pension  Service  (211B),  Department  of 
Veterans  Benefits,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  Section 
3.901  of  Title  38,  Code  of  Federal 
Regulations,  essentially  defines  fraud  as 
a  knowingly  wrongful  act  committed  by 
a  person  with  regard  to  the  submission 
of  any  false  or  fraudulent  information  or 
documentation  concerning  any  claim  for 
Veterans  Administration  benefits.  This 
proposed  change  will  effectively 
augment  the  definition  of  fraud  to 
include  failure  by  a  person  to  take 
necessary  action  knowing  that  such 
action  is  required  and  that  such  failure 
will  secure  or  retain  benefit  payments. 
The  proposed  creation  of  53.1(aa)  is 
designed  to  define  fraud  as  acts  of 
commission  as  well  as  acts  of  omission. 
The  definition  of  fraud  in  $  3.901(a)  is 
removed  by  reason  of  this  change  and 
will  be  restated  in  the  proposed 
83.901(aa).  Additionally,  the  proposed 
53.1(aa)  will  cover  situations  where  the 
person  receiving  or  securing  benefit 
payments  is  obligated  to  act  with 
respect  to  a  claim,  but  knowingly  and 


intentionally  fails  to  perform  the 
required  act.  The  proposed  definition  of 
fraud,  which  includes  fraudulent  acts  of 
commission  and  omission,  shall  apply  to 
use  of  the  term  "fraud"  wherever  it 
appears  in  38  CFR  Part  3.  with  the 
exception  of  the  forfeiture  provisions  in 
38  CFR  3.901  which  are  mandated  by 
law  and  apply  only  to  acts  of 
commission. 

This  proposed  change  is  based  on  an 
opinion  of  the  VA  General  Counsel.  In 
that  opinion,  the  General  Counsel,  citing 
the  rules  of  general  case  law.  held  that 
the  failure  of  a  claimant  to  disclose 
could  amount  to  fraud  and  that  such  is 
an  adjudicative  determination.  In 
making  the  adjudicative  determination 
that  failure  to  disclose  is  an  act  of  fraud, 
the  burden  of  proof  rests  with  the  VA. 
and  all  elements  cited  in  proposed 
§3.1(aa)(2]  must  be  established. 

Section  3.901(c)  (which  is  proposed  to 
be  changed  to  §(  3.901(b))  and  3.902(c) 
provide  regulatory  authority  to 
apportion  benefits  to  eligible 
dependents  of  a  veteran  who  forfeited 
all  entitlement  to  benefits  because  of  a 
fraudulent  or  treasonable  act  which 
occurred  prior  to  September  2, 1959.  The 
above  regulations  are  silent  as  to 
whether  the  apportionment  decisions 
had  to  have  been  made  prior  to 
September  2, 1939.  Based  on  an  opinion 
of  the  VA  General  Counsel,  38  U.S.C 
3503(e)  and  3504(c)  specifically  bar 
payment  of  an  apportionment  when  the 
fraudulent  or  treasonable  act  took  place 
prior  to  September  2, 1959.  and  the 
decision  to  apportion  was  not  made 
prior  to  September  2, 1959.  Essentially, 
the  proposed  amendment  to  38  CFR 
3.901  and  3.902  would  require  that  both 
the  fraudulent  or  treasonable  act  and 
the  decision  to  apportion  occur  prior  to 
September  2. 195G.  The  same  rationale 
also  applies  to  bar  death  benefits  for 
survivors  of  veterans  who  forfeited  their 
rights  by  reason  of  treasonable  acts 
committed  prior  to  September  2, 1959.  if 
those  benefits  were  not  authorized  prior 
to  that  date.  An  amendment  to  §  3.904(b) 
is  being  proposed  to  clarify  that  issue. 

In  another  recant  opinion  the  VA 
General  Counsel  held  that  the  $10 
limitation  for  representing  VA  claimants 
(30  U.S.C.  3404(c))  applies  in  the  case  of 
any  administrative  proceeding  to 
determine  rights  of  beneficiaries  or 
claimants  for  veterans'  benefits.  We  are 
proposing  to  amend  9  3.905(b)(5)  to 
require  that  the  fee  limitation  be 
included  in  the  notice  to  persons  against 
whom  forfeiture  proceedings  have  been 
instituted. 

The  Administrator  hereby  certifies 
that  these  regulatory  amendments  will 
not  have  a  significant  economic  impact 
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on  a  substaotial  mmber  of  flieaU  entities 
at  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U-S.C.  601-S12.  The 
reasoa  {or  this  certification  is  that  these 
amendments  woold  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b). 
these  amendments  are  exempt  &om  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulatioo,  the  VA  has 
determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  miliion  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3]  They  will  not  have  significant 
adverse  effects  on  con^etition. 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subfects  B  36  €ER  Part  S 

Administrative  practice  and 
procedure,  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans,  Veterans 
Administration. 

(Catalog  of  Federal  Domestic  Asatstance 
program  numbers  are  64.100  t^xo^gh  64.1K).} 

Approved:  October  27, 1986. 

By  direction  of  the  Administrator. 
Thomas  E.  Harvey, 
Deputy  Administrator. 

PART  3— [AMENDED] 

38  CTR,  Part  3,  Adjudication,  is 
proposed  to  be  amended  as  foUows: 

93.1    lAroanded] 

1.  In  I  3.1(g}{4J  remove  the  citation  at 
the  end  whk^  reads  "(Pub.  L.  a9-670)". 

2.  In  5  3.1,  new  paragraph  (aa)  is 
added  and  the  cross-references  are 
revised  to  read  as  foBows: 

S3.1    OeHmMoiia. 


(aaj  "Frawd"  i 

(1)  Act  of  comaiissioa.  An  act 
coaiaitted  when  a  person  knowingly 
makes  or  causes  to  be  made  or 
conspires,  ooiabiiiea,  aids,  or  assists  in, 
agrees  to.  airanges  far.  or  ta  any  way 
procures  the  makiigs  or  pieaeetatiaD  of  a 
faiae  or  fraudttlent  affidavit  dedaratioai, 
certificate,  atakanent.  voucher,  or  paper, 
concenBing  any  daim  for  benefits  wader 
any  of  tfae  laws  adminiatered  by  iht  VA 
(except  laws  fdatog  to  niamnce 
benefits),  or 


(2)  Act  ofomiBStaa.  Failure  to  act  by  a 
person  in  receipt  of  or  entitled  to  receive 
benefits  when  such  person: 

(i]  Has  knowledge  oi  facts  upon  which 
benefit  or  prospective  benefit  payments 
are  based,  and 

(ii]  Has  knowledge  of  a  change  of 
circumstances  and  that  such  change 
could  affect  all  or  part  of  the  benefit 
entitlement  or  eligibility,  and 

(iii)  Fails  to  notify  the  VA  of  the 
change  of  circumstances  with  the  actual 
intention  of  receiving  or  obtaining 
continued  benefit  payments  at  of 
obtaining  increased  benefit  payments, 
and 

(iv)  Actually  receives  or  retains 
payments  or  increased  payments  as  a 
result  of  the  failure  to  disclose  the 
change  of  circumstances. 

(3)  Forfeitare  of  VA  benefits.  The 
fc^eiture  provisions  of  S  3.901  of  this 
title  apply  only  to  acts  trf  fraud  as 
described  in  paragraph  (aa)(l]  of  this 
section. 

(Authority:  38  U.S.C.  ao(cJ) 

Cross  RefeiBucea.  Pension.  See  {  3.3. 

Compensation.  See  {  3.4.  Dependency  and 

indemnity  oompensation.  See  {  8.S.  I^aud. 

See  S  3.901.  fteaervatiaa  of  disability  ratings. 

See  {  3SS1.  Service-connection.  See  (  3.9S7. 

§3.900    [Amended] 

In  I  3.g00(d]  remove  the  word  "his" 
and  add,  in  its  place,  the  words  "his  or 
her". 

3.  In  $  3.901,  paragraph  (a)  is  removed 
and  paragraphs  (b),  (c),  [d\,  and  (e)  are 
redesignated  paragraphs  (a),  (b),  (c),  and 
(d);  redesignated  paragraphs  (a),  (b)  and 
the  last  sentence  of  paragr«{^  (c]  are 
revised  to  read  as  fi^wi: 

§3.901    Fraud. 

(a)  Effect  oa  Claim.  For  the  purposes 
of  paragraph  (c)  of  this  section,  any 
person  who  commits  fraud  as  defined  in 
§  3.1(aa)(l)  forfeits  ail  rights  to  benefits 
under  all  laws  administered  by  the  VA 
other  than  laws  relating  to  insurance 
benefits. 

(b)  Forfeiture  before  September  2, 
1959.  Where  forfeiture  for  fraud  was 
declared  before  September  Z  ISSe.  in 
the  case  of  a  veteran  entitled  to 
disability  compensation,  the 
compensation  payable  except  for  the 
forfeiture  may  be  paid  to  the  veteran's 
spouse,  children  and  parents  provided 
the  decifiiao  to  apportion  was 
authorized  prior  to  September  2, 1958. 
The  total  amount  payable  will  be  the 
lesser  of  these  amounts:  (36  U.S£. 
3503(e)J 

(c)  •  •  • 

Where  the  veteran's  lights  have  been 
forfeited,  no  part  of  hia  or  her  benefit 


may  be  paid  to  his  or  her  dependents. 
(38  U.S.C.  3503(a),  (d),  (e)) 

4.  In  newly  designated  S  3.901(d). 
remove  the  citation  at  the  end  which 
reads  "Pub.  L  92-32a  85  StaL  393; 
effective  Jiuie  30, 1972." 


§3.902    (Amended] 

5.  In  S  3.902(b)  remove  the  word  "he" 
and  add,  in  its  place,  the  words  "he  or 
she". 

6.  In  §  3.902  the  introductory  texts  of 
paragraphs  (c),  (c)(1)  and  (cK2).  and 
paragraph  (e)  are  revised  to  read  as 
follows: 

§  3.902    TreasonaMa  acts. 


(c)  Forfeiture  before  September  Z 
1959.  Where  forfeiture  for  treasonable 
acts  was  declared  before  September  2, 
1959,  the  Administrator  may  pay  any 
part  of  benefits  so  forfeited  to  the 
dependents  of  the  person  provided  the 
decision  to  apportion  was  authorized 
prior  to  September  2, 1959,  except  that 
the  amount  may  not  be  in  excess  of  that 
which  the  dependent  would  be  entitled 
to  as  a  death  benefit.  (38  LI.S.C.  3504(cjj 

(1)  Compensation.  Whenever  a 
veteran  entitled  to  disability 
compensation  has  forfeited  his  or  her 
right,  any  part  of  the  compensation 
payable  except  for  the  forfeiture  may  be 
paid  to  the  veteran's  spouse,  children 
and  parents.  The  total  amount  payable 
will  be  the  lesser  of  these  amounts: 
***** 

(2)  Pension.  Whenever  a  veteran 
entitled  to  pension  has  forfeited  his  or 
her  right,  any  part  of  the  pension 
payable  except  for  the  forfeiture 
provision  may  be  paid  to  the  veteran's 
spouse  and  children.  The  total  amount 
payable  will  be  the  lesser  of  these 
amounts: 
***** 

(e)  Children.  A  treasonable  act 
committed  by  a  child  or  children, 
regardless  of  age,  who  are  in  the 
surviving  spouse's  custody  and  included 
in  an  award  to  such  person  will  not 
affect  the  award  to  the  surviving  spouse. 


§3.903    (Amended] 

7.  In  §  3.903(a)(4)  remove  the  citation 
at  the  end  which  reads  "Pub.  L.  92-128; 
85  Stat.  347". 


§3.904    [Anwnded] 

8.  In  §  3-904[a)  remove  the  word  "his" 
wherever  it  appears  and  add,  in  its 
place,  the  words  "his  or  her". 

9.  In  §  3.904  the  first  sentence  and  the 
cite  at  the  end  of  paragraph  (b)  are 
revised  to  read  as  foUows: 


I 


I 
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§  3.904    Effect  of  forfeiture  after  veteran's 

deattt. 

•        •        •        *        * 

(b)  Treasonable  acts.  Death  benefits 
may  be  paid  as  provided  in  paragraph 
(a)  of  this  section  where  forfeiture  by 
reason  of  a  treasonable  act  was 
declared  before  September  2, 1959  and 
such  benefits  were  authorized  prior  to 
that  date.  *  *  *  (38  U.S.C.  3503(e);  38 
U.S.C.  3504(c)) 


§3.905    [Amended] 

10.  In  §  3.905  paragraphs  (a)  and  (b) 
remove  the  words  "Chief  Attorney" 
wherever  they  appear  and  add,  in  their 
place,  the  words  "District  Counsel". 

11.  In  §  3.905  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

§  3.905    Declaration  of  forfeiture  or 
remission  of  forfeiture. 

*  •         •         •         • 

(b)  *  •  * 

(5)  The  right  to  a  hearing  within  60 
days,  with  representation  by  counsel  of 
the  person's  own  choosing,  that  fees  for 
the  representation  are  limited  in 
accordance  with  38  U.S.C.  3404(c),  and 
that  no  expenses  incurred  by  a  claimant, 
counsel  or  witness  will  be  paid  bv  the 
VA. 

•  *        *        «        » 

[FR  Doc.  86-25813  Filed  11-17-86;  8:45  am] 

BILLING  COOC  B320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  265 

ISWH-FRL-3113-1] 

Solid  Waste  Disposal;  Subtitle  0  Study 
Phase  I  Report 

agency:  Environmental  I»rotection 
Agency  (EPA). 

ACTION:  Notice  of  Availability  of 
Subtitle  D  Study  Phase  I  Report,  and 
request  for  comments. 


summary:  The  Environmental  Protection 
Agency  is  today  announcing  the 
availability  of  the  Subtitle  D  Study 
Phase  I  Report,  which  summarizes  data 
gathered  in  Phase  I  of  EPA's  Subtitle  D 
study  being  completed  in  response  to 
the  1984  Hazardous  and  Solid  Waste 
Amendments.  The  report  includes 
information  on  characteristics  and 
management  practices  of  nonhazardous 
(Subtitle  D)  wastes,  characteristics  of 
Subtitle  D  land  disposal  facilities,  and 
Stale  Subtitle  D  regulatory  programs. 
Recommendations  for  Phase  II  study  are 
also  presented.  Phase  II  will  culminate 


in  the  submission  of  a  report  to 
Congress  by  November  1987.  Comments 
are  invited. 

date:  EPA  will  accept  public  comments 
until  January  2, 1987.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 
ADDRESSES:  The  report  is  available  for 
viewing  at  ail  EPA  libraries  and  in  the 
EPA  RCRA  docket  room,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460,  from 
9:30  a.m.  to  3:30  p.m.,  Monday  thru 
Friday,  except  legal  holidays;  telephone: 
(202)  475-9327.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  oopies  cost  20  cents  per  page. 
The  document  can  be  purchased  from 
the  National  Technical  Information 
Service  (NTB),  U.S.  Department  of 
Conunerce,  Springfield.  Virginia  22161. 
at  (703)  487-4600:  "Subtitle  D  Study 
Phase  I  Report  (EPA/530-SW-86-054. 
NTIS  No.:  PB-87-116-810).  Three  copies 
of  written  comments  should  be 
submitted  to  the  Docket  Clerk.  Office  of 
Solid  Waste  (WH-562).  U.S. 
Environmental  Protection  Agency. 
Washington.  401  M  Street,  SW.. 
Washington,  DC  20460  and  identified 
"F-86-SRCN-FFFFF." 
FOR  FURTHER  INFORMATION  CONTACT! 
For  general  information,  call  the  RCRA 
Hotline  at  (800)  424-9346  or  (202)  382- 
3000.  For  technical  information  on  the 
report,  contact  Gerry  Dorian,  Office  of 
Solid  Waste  (WH565E).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460, 
(202)  382-4688. 

SUPPLEMENTARY  INFORMATION:  In  1979. 
under  authority  of  sections  1008(a)(3) 
and  4004(a)  of  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  EPA  promulgated  "Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices"  (40  CFR  Part 
257.)  The  Criteria  include  environmental 
performance  standards  for  determining 
which  solid  waste  disposal  facilities  and 
practices  pose  a  reasonable  probability 
of  adverse  effects  on  human  health  or 
the  environment.  Facilities  that  violate 
the  Criteria  are  "open  dumps."  The 
Criteria  are  enforced  by  States  or 
through  citizen  suits.  In  1984,  Congress 
passed  the  Hazardous  and  Solid  Waste 
Amendments  (HSWA),  including  major 
provisions  regarding  the  solid  waste 
regulatory  program.  The  Amendments 
require  EPA  to  conduct  a  study  and,  by 
November  8, 1987,  submit  a  report  to 
Congress  addressing  whether  the 
current  Criteria  (40  CFR  Part  257)  are 
adequate  to  protect  human  health  and 
the  environment,  and  whether 
additional  authorities  are  needed  to 


enforce  the  Criteria.  Further,  EPA  is 
required  to  revise  the  Criteria  by  March 
31, 1988.  for  facilities  that  may  receive 
hazardous  household  waste  or  small 
quantity  generator  (SQG)  hazardous 
waste.  HSWA  also  requires  States  to 
have  a  permit  program  for  the  existing 
Criteria  by  November  1987  and  to  have 
a  revised  permit  program  18  months 
after  the  revised  Criteria  are 
promulgated.  In  response  to  these 
statutory  mandates,  EPA  is  now 
gathering  data  for  both  the  report  to 
Congress  and  the  Criteria  revisions. 

EPA's  study  for  the  report  to  Congress 
(the  "Subtitle  D  Study")  is  being 
conducted  in  two  phases.  In  Phase  I  EPA 
compiled  existing  data  on  Subtitle  D 
wastes,  facilities,  and  State  regulatory 
programs  from  the  literature.  EPA  and 
State  agency  files,  and  facility  owners 
and  operators.  In  Phase  II  of  the  study, 
EPA  will  gather  additional  data  on  these 
topics  and  complete  an  assessment  of 
the  adequacy  of  the  current  Federal 
Criteria. 

Some  of  the  major  projects 
undertaken  during  Phase  I  included  a 
survey  of  State  programs,  a  review  of 
State  regulations,  a  comprehensive 
literature  review  on  industrial  non- 
hazardous  wastes,  an  examination  of 
municipal  solid  waste  and  household 
hazardous  waste  characteristics,  and  a 
review  of  Subtitle  D  facilities  on  the 
National  Priorities  List  (NPL). 
Information  from  these  and  other  efforts 
is  summarized  in  the  Subtitle  D  Study 
Phase  I  Report. 

The  Phase  I  report  is  organized  into 
six  major  sections  that  are  preceeded  by 
an  Executive  Summary.  Section  1 
contains  the  introduction  to  the  report 
and  discusses  the  statutory  background 
for  the  Subtitle  D  Study.  Section  2 
summarizes  the  projects  that  comprised 
Phase  I  of  the  Subtitle  D  Study.  Section  3 
characterizes  those  wastes  types 
defined  as  Subtitle  D  wastes  under 
RCRA.  Section  4  characterizes  the 
various  types  of  Subtitle  D  land  disposal 
facilities,  including  landfills,  surface 
impoundments,  land  application  units, 
and  waste  piles.  Section  5  characterizes 
State  Subtitle  D  regulatory  programs. 
Section  6  identifies  those  data  needs 
remaining  and  outlines  the  general 
direction  of  Phase  II  of  the  Subtitle  D 
Study. 

There  are  four  appendices  to  the 
report.  Appendix  A  reproduces  the 
current  Subtitle  D  Criteria  (40  CFR  Part 
257).  Appendix  B  contains  data  tables 
on  industrial  nonkazardous  waste. 
Appendix  C  contains  information 
collected  from  the  States  on  municipal 
waste  landfill  capacity  problems. 
Appendix  D  contains  more  detailed 
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information  on  State  Subtitle  D  Program 
regulations. 

Dated:  November  6, 1986. 
|.  W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  86-25845  Filed  11-17-86:  8:45  am) 

BilXING  CODE  SS60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-417,  RM-5445] 

Radio  Broadcasting  Services;  Window 
RodcAZ 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  Hied  by  Western 
Indian  Ministries.  Inc.  seeking  the 
allotment  of  Class  C  Channel  241  to 
Window  Rock,  Arizona,  as  that 
community's  second  local  FM  service. 


DATES:  Comments  must  be  Rled  on  or 
before  December  29, 1986,  and  reply 
comments  on  or  before  January  13, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  flUng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Mark  E.  Fields, 
Esq.,  Miller  and  Fields,  P.C,  P.O.  Box 
33003,  Washington,  DC  20033. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau, 
[202]  634-6539. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-417,  adopted  October  15. 1986.  and 
released  November  6, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 


2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  conunents,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Charies  Schott, 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc  86-25999  Filed  11-17-86:  8:45  am] 
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Ndtices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
•"wstigations.  ootTMnittee  meetings,  agency 
decisions  and  niiings,  delegations  of 
authority,  filing  of  petitions  and 
appfcations  and  agency  statements  of 
organaation  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Action. 

ACnoM:  Information  collection  request 
under  review. 


summary:  This  notice  sets  forth  certain 
information  about  an  information 
collection  proposal  by  ACTION,  the 
National  Volunteer  Agency. 

Background 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C..  Chapter  35).  the  Office  of 
Management  and  Budget  (OMB)  reviews 
and  acts  upon  proposals  to  collect 
information  bom  the  public  or  to  impose 
recordkeeping  requirements.  ACTION 
has  submitted  the  information  collection 
proposal  described  below  to  OMB.  OMB 
and  ACTION  will  consider  comments  on 
proposed  collection  of  information  and 
recordkeeping  requirements.  Copies  of 
the  proposed  forms  and  supporting 
documents  [request  for  clearance  (SF 
83).  supporting  statement  instructions, 
transmittal  letter,  and  other  documents] 
may  be  obtained  from  the  agency 
clearance  officer. 

Information  About  This  Proposed 
Collection 

Agency  Clearance  Officer— Melvin  E. 

Beetle.  202-634-9321 
Agency  Address:  ACTION.  806 

ConnecUcut  Ave..  NW.,  Washington. 

DC  20525 
Office  of  ACTION  Issuing  Proposal: 

Domestic  Operations 
Title  of  Form:  Request  for  VISTA 

Information  Postcard 
Type  of  Request:  On  occasion 
Frequency  of  Collection:  One  Response 

Per  Individual 
General  Description  of  Respondents: 

Citizens  interested  in  receiving 


information  on  becoming  a  VISTA 

Volunteer 

Estimated  Number  of  Annual 

Responses:  Approximately  2.250 
Estimated  Annual  Reporting  or 

Disclosure  Burden:  68  hours 
Respondent's  Obligation  to  Reply: 

Voluntary 
Person  responsible  for  OMB  Review: 

Judy  Macintosh.  (202)  395-6880 

Dated:  November  12, 1988. 
Melvin  E.  Beetle, 
A  CTION  Clearance  Officer 
November  12, 1988. 
[PR  Doc.  86-25»70  Filed  11-17-68;  8:45  am] 

BILUNQ  CODE  60M-2».«i 


DEPARTMENT  OF  AGRICULTURE 

Types  and  Quantities  of  Agricultural 
Commoditiea  To  Be  Made  Available  for 
Donation  Overseas 

agency:  Office  of  the  Secretary.  USDA. 
action:  Notice. 


summary:  This  notice  sets  forth  the 
determination  of  the  Secretary  of 
Agriculture  of  the  types  and  quantities 
of  agricultural  commodities  to  be  made 
available  for  donation  overseas  under 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Chambliss,  Director,  Program 
Analysis  Division,  Office  of  the  General 
Sales  Manager,  FAS,  USDA  (202)  447- 
3573. 

SUPPLEMENTARY  INFORMATION:  Section 
416(b)  of  the  Agricultural  Act  of  1949,  as 
amended  7  U.S.C.  1431(b)  ("section 
416(b)"),  requires  the  Secretary  of 
Agriculture  to  make  available  for 
donation  overseas  for  each  of  the  fiscal 
year  1986-1990,  not  less  than  certain 
minimum  quantities  of  Commodity 
Credit  Corporation  ("CCC") 
uncommitted  stocks  of  grains  and 
oilseeds,  and  dairy  products.  The 
minimum  quantity  of  grains  and  oilseeds 
required  to  be  made  available  shall  be 
the  lesser  of  500,000  metric  tons  of 
CCC's  uncommitted  stocks  or  10  percent 
of  the  estimated  year-end  levels  of 
CCC's  uncommitted  stocks  of  grains  and 
oilseeds;  the  minimum  quantity  of  dairy 
products  shall  be  10  percent  of  CCC's 
uncommitted  stocks  of  dairy  products, 
but  not  less  than  150,000  metric  tons  to 
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the  extent  that  uncommitted  stocks  are 
available.  The  minimum  quantity 
requirements  may  be  waived  by  the 
Secretary  if  the  Secretary  determines 
and  reports  to  Congress  that  there  are 
insufficient  valid  requests  for  eligible 
commodities  under  section  416(b)  for 
any  fiscal  year,  or  if  the  Secretary 
determines  the  restrictions  in  furnishing 
of  conmiodities  under  section  416(b)(3) 
prevent  the  making  available  of 
commodities  in  such  quantities. 

Section  416(b)  also  requires  the 
Secretary  to  estimate  the  expected  year- 
end  levels  of  CCC's  uncommitted  stocks 
of  grains  and  oilseeds,  and  dairy 
products  for  each  of  the  fiscal  years 
1986-1990. 

The  Secretary  ia  further  required  to 
publish  in  the  Federal  Register  his 
determination  of  the  quantities  of 
commodities  that  shall  be  made 
available  for  each  fiscal  year  along  with 
a  breakdown  by  kind  of  commodity  and 
the  quantity  of  each  commodity. 

Determination      | 

In  accordance  with  section  416(b).  I 
have  determined  tfiat  the  500,000  metric 
tons  of  grains  and  oilseeds,  and  150.000 
metric  tons  of  dairy  products  shall  be 
made  available  for  donation  overseas 
pursuant  to  section  416(b)  during  fiscal 
year  1987.  The  kinds  and  quantities  of 
commodities  that  shall  be  made 
available  for  donation  are  as  follows: 


CommcxSty 


Grains  and  oilseeds: 

Wheal 

Bailey 

Com _ 

Sorghum 

Rice 

Soytieans. 


Total.. 


Dairy  products: 
Nonfat  (kymiHt.. 

Cheese 

Butter/butteroi .. 


Quantity 
(metric 
tons) 


250.000 
50.000 
50.000 
SO.000 
50.000 
50,000 


500.000 


125.000 
10,000 
15,000 


Total.. 


150.000 


Done  at  Washington.  DC,  this  27th  day  of 
September,  1986. 

Ridiard  E.  Lyng, 

Secretary. 

[FR  Doc.  86-25998  Filed  11-17-86;  8:45  amj 

MLUNO  COOE  M10-10-«l 
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(mattic 
Ions) 

-•" 

250.000 
50.000 
50.000 
50.000 
50.000 
50,000 

— 

500,000 

.... 

125,000 
10,000 
15,000 

.... 

150.000 

DEPARTMENT  OF  COMMERCE 

Agency  Fonii  Under  Review  by  ttie 
Office  of  Management  and  Budget 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Telecommunications 
and  Information  Administration 

Title:  Public  Telecommunications 
Facilities  Program  Application  Form 

Form  Number  Agency — N/A;  OMB — 
0660-003 

Type  of  Request:  Revision  of  a  currently 
approved  collection  (expedited  review 
requested) 

Burden:  450  respondents;  45,000 
reporting  hours 

Needs  and  Uses:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  administers 
the  Public  Telecommunications 
Facilities  Grant  Program  by  armually 
conducting  a  grant  application  and 
review  cycle.  The  information 
collected  is  used  by  NTIA  in  order  to 
assess  proposals  for  use  of  grant 
funds  and  determine  which  proposals 
should  be  granted. 

Affected  Public:  State  or  local 
governments,  non-profit  institutions 

Frequency:  Annually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Timothy  Sprehe, 
395-4814 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-4217, 
Department  of  Conmierce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC.  20503. 

Dated:  November  10. 1986. 
Ed  Michals, 

Department  Clearance  Officer,  Information 
Management  Division,  Office  of  Information 
Resources  Management 
[FR  Doc.  88-25981  Filed  11-17-88:  8:45  am] 

BILUNO  CODE  3510-CW-M 


Bureau  of  ttie  Census 

Annual  Wholesale  Trade; 
Determination 

In  accordance  with  Title  13,  United 
States  Code,  sections  182.  224,  and  225, 1 
have  determined  the  Census  Bureau 


needs  to  collect  data  covering  year-end 
inventories,  annual  sales,  and  purchases 
to  provide  a  sound  statistical  basis  for 
the  formation  of  policy  by  various 
governmental  agencies.  These  data  also 
apply  to  a  variety  of  public  and  business 
needs.  This  annual  survey  is  a 
continuation  of  similar  wholesale  trade 
surveys  conducted  each  year  since  1978. 
It  provides  on  a  comparable 
classification  basis  annual  sales, 
inventories,  and  purchases  for  1985  and 
1986.  These  data  are  not  available 
publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

The  Census  Bureau  will  require 
selected  firms  operating  merchant 
wholesale  establishments  in  the  United 
States  (with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1986  Annual  Wholesale  Trade  Survey. 
We  will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submission  within  20  days  after 
receipt.  The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
subjects  specified  above. 

We  will  provide  copies  of  the  forms 
upon  written  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  DC 
20233. 

I  have  directed,  therefore,  that  an 
annual  survey  be  conducted  for  the 
purpos  of  collecting  these  data. 

Dated:  November  12. 1986. 
John  G.  Keane, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  86-25956  Filed  11-17-86:  8:45  am] 

BtLLING  CODE  SS10-07-M 


International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  November  18. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L.  Matthews  or  Bernard 
Carreau,  Office  of  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 


DC  20230:  telephone:  (202)  377-5253/ 

2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with  S  9  353.53a 
(a)(1),  (a)(2),  (a)(3),  and  355.10(a)(1)  of 
the  Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  S  S  353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  November 
30, 1987. 


Anbdumping  duly  proceedings  and 

Penodstobe 

Presaure  Sensilivs  Plastic  Tape  from 
KaV 
Aiilr>iv1nimilalia 

lO/BS-OQ/Se 

Manut 

NAR 

Banum  Chloride  from  the  People't 
Rapubkc  of  Chine: 

10/85-09/86 
10/85-09/86 

04/06/84-09/30/84 

10/01/85-09/30/86 

Countervailing  duty  proceedings 


Penods  to  be 


Agncultural  Mage  tools  from  Brazil 

Certain  cartxm  steel  products  Irom 

Soreden 


06/10/85-12/31/85 


03/20/85-12/31/85 


These  initations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
§§  353.53a(c)  and  355.10(c]  of  the 
Commerce  Regulations  (19  CFR 
353.53a{c),  35.10(c)). 

Dated:  November  10, 1986. 
loseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  86-25984  Filed  11-17-86;  8:45  am] 

BIUJIM  COOe  3S1(M>S-M 


(C-357-403J 

Oil  Country  Tubular  Goods  From 
Argentina;  Preliminary  Results  of 
Countervailing  Duty;  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 
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ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 


summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  oil  country 
tubular  goods  from  Argentina.  The 
review  covers  the  period  January  1. 1985 
through  December  31, 1985  and  four 
programs. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  the  total  bounty  or  grant  for 
the  period  of  review  to  be  0.56  percent 
ad  valorem.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  November  18, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  C.  Henderson  or  Lorenza 
Olivas.  Office  of  CompHance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone;  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION!  . 

Background 

On  November  27. 1984.  the 
Department  of  Commerce  ("  the 
Department")  published  in  the  Federal 
Register  a  countervailing  duty  order  on 
oil  coimtry  tubular  goods  from 
Argentina  (49  FR  46564).  On  November 
13, 1985.  the  petitioners.  Lone  Star  Steel 
Company  and  CF&I  Steel  Corporation, 
requested  in  accordance  with  §  355.10  of 
the  Commerce  Regulations  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  July  17. 1986 
(51  FR  25923).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Argentine  oil  country 
tubular  goods.  Such  merchandise  is 
currently  classifiable  under  items 
610.3216.  610.3219.  610.3233.  610.3242. 
610.3243.  610.3249,  610.3252,  610.3254. 
610.3256.  610.3258.  610.3262.  610.3264. 
610.3721,  610.3722.  610.3751,  610.3925, 
610.3935.  610.4025.  610.4035.  610.4225. 
610.4235.  610.4325.  610.4335.  610.4942. 
610.4944.  610.4946,  610.4954,  610.4955, 
610.4956,  610.4957.  610.4966,  610.4967. 
610.4968.  610.4969.  610.4970,  610.5221. 
610.5222.  610.5226,  610.5234.  610.5240. 
610.5242,  610.5243.  and  610.5244  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  These  products  include 
fmished  or  unfinished  oil  country 
tubular  goods,  which  are  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 


gas.  as  well  as  oil  well  casing,  tubing, 
and  drill  pipe  of  carbon  or  alloy  steel, 
whether  welded  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  (API)  specifications 
or  proprietary  specifications. 

The  review  covers  the  period  January 
1, 1985  through  December  31, 1985  and 
four  programs:  (1)  The  reembolso,  a  cash 
rebate  of  taxes;  (2)  post-export 
financing:  (3)  BANADE  long-term  loan 
guarantees:  and  (4)  discounts  of  foreign 
currency  accounts  receivable  under 
Circular  RF-21.  During  the  period  of 
review.  Siderca  S.A.I.C.  ("SIDERCA"). 
was  the  only  known  exporter  of 
Argentine  OCTG  to  the  United  States. 

Analysis  of  Programs 

(1)  Reembolso 

The  reembolso  is  a  cash  rebate  of 
taxes  paid  upon  exportation  and  is 
calculated  as  a  percentage  of  the  f.o.b. 
invoice  price.  The  Tariff  Act  and  the 
Commerce  Regulations  allow  the  rebate 
of  the  following:  (1)  Indirect  taxes  borne 
by  inputs  that  are  physically 
incorporated  in  the  exported  product 
[see  Annex  I.l  of  Part  355  of  the 
Commerce  Regulations);  and  (2)  indirect 
taxes  levied  at  the  final  stage  [see 
Annex  1.2  of  Part  355  of  the  Commerce 
Regulations).  If  the  tax  rebate  upon 
export  exceeds  the  total  amount  of 
allowable  indirect  taxes  described 
above,  we  consider  the  difference  to  be 
an  overrebate  and,  therefore,  a  bounty 
or  grant. 

We  allowed  the  rebate  of  indirect 
taxes  on  raw  materials  and  final  stage 
indirect  taxes.  Based  on  our  analysis  of 
the  total  tax  incidence  on  oil  country 
tubular  goods  ("OCTG").  we  found  that 
the  total  amount  of  allowable  indirect 
taxes  was  9.72  percent  ad  valorem.  In 
1985.  the  reembolso  rate  for  OCTG 
ranged  from  zero  to  4  percent.  Therefore, 
we  preliminarily  find  no  overrebate  of 
indirect  taxes  for  the  period  of  review. 

(2)  Post-export  Financing 

The  Central  Bank  makes  post-export 
financing  available  to  exporters  through 
Circular  OPRAC  1-9.  The  Central  Bank 
limits  these  loans  to  30  percent  of  the 
peso/austral  equivalent  of  the  foreign 
currency  used  in  the  export  transaction. 
The  maximum  term  of  the  loan  is  180 
days,  and  interest  must  be  paid 
quarterly.  The  interest  rate  charged  is 
the  tasa  regulada  ("the  regulated  rate"), 
which  the  Central  Bank  sets  monthly. 
SIDERCA  received  benefits  from 
OPRAC  1-9  loans  in  1985. 

To  calculate  the  benefit,  we  compared 
the  rate  of  interest  charged  on  those 
loans  with  a  national  average 
commercial  rate.  We  used  as  our 


benchmark  the  weighted-average 
interest  ra.te  of  comparable  short-term 
loans  available  from  Argentine  banks 
during  the  period  of  review.  These  are 
the  regulated,  unregulated,  and 
acceptance  rates.  (5ee  the  final 
affirmative  countervailing  duty 
determination  and  countervailing  duty 
order  on  this  case  (49  FR  46564. 
November  27, 1984).)  We  made  both  the 
benchmark  and  the  preferential  rates 
effective  by  adjusting  for  the  nimiber  of 
interest  payments  made  during  the  year. 
Comparing  the  two  rates  on  loans  with 
interest  payments  during  the  review 
period,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  0.56 
percent  ad  valorem. 

(3)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  find  that 
SIDERCA  did  not  use  them  during  the 
review  period:  (a)  BANADE  long-term 
loan  guarantees,  and  (b)  discounts  of 
foreign  currency  accounts  receivable 
under  Circular  FR-21. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  0.56  percent  ad  valorem 
for  the  period  of  review. 

The  Department  therefore  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  0.56  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  exported  on  or  after 
January  1. 1985  and  on  or  before 
December  31, 1985. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751  (a)(1) 
of  the  Tariff  Act.  on  all  shipments  of 
OCTG  from  Argentina  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pulication  of  the  fin«l  results  of  this 
administrative  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
by  December  9, 1986,  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  on 
December  9. 1988.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 
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This  adninisteativexeview  and  notice 
are  In  aooordaBce  with  section  751(a)(1) 
of  the  Tariff  Act  (19  VSjC.  1675(a)(1)) 
and  i  355.10  «l  Qie  Coraxnerce 
Regulations  (19  CFR  355.10). 

Dated:  November  12. 1988. 

JoMpfa  A.  SpalriBi. 

Acting  Deputy  AssiataatSecretary,  Import 
Administration. 

[FR  Doc.  86-25985  Filed  11-17-88;  8:45  am] 

MLUNQ  CODE  SS10-OS-M 


National  Oceanic  and  Atmospheric 

Marina  Mm aia,  AppHcaHon  for 

Peiantt:  Mr.  &  Jonathan  Stani  (P28t8) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  bxm  for  a 
Pemut  to  tcdce  marine  mammals  as 
authorized  by  theliiarineA4ainmal 
Protection  Act  of  1872  tlB  U.S.a  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  fSH  Cm  Part  210),  the 
Endangered -Speraea  Act  ctf  1973  (16 
U.S.C.  1531-1544),  and  fte  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wllt&ife 
permits  {36  CPR  Parts  217-222). 

1.  Applicant: 

a.  Name:  Mr.  S.  f onafiian  Stem, 
Department  olf  BiologicaLl  Sciences. 

b.  Address:  San  Francisco  State 
University,  1600  Halloway,  San 
Frandsco,  'Calffomia  99132. 

2.  Type  of  Permit:  Scientific  Research/ 
Scientific  Purposes. 

3.  Name  and  Number  of  Marine 
Mammals:  An  unspecified  number  of 
gray  whales  (Eschrichtlus  robustus)  inay 
be  harassed  while  determining  under 
what  conditions  whales  react  to  the 
presence  of  whale-watching  vessels. 

4.  Location  of  Activity:  Nearriiore 
waters  around  Pt.  Rejws,  National 
Seashore,  Maria  Couafy,  CaliCwnia. 

5.  Period  of  Activity:  1  year. 
Concurrent  «vift  die  pubBcatioH  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwardiitg 
copies  of  tins  application  to  the  Marine 
Mammal  Commissitm  and  the 
Committee  of  Scientific  Advisers. 

Writtea  data  or  views,  orxe^uestslor 
a  public  hearing  on  this  application 
should  be  sulMnitted  to  theAsMfitiUit 
Administratar  for  Hsheries.  National 
Marine  Fisheries  Service,  U.S. 
Depantment  of  Comtnepoe.  Washiqgtoo. 
DC  20235,  wiihin  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requestuqg  a  bearim  should 
setiorth  ^he  specific  xeasons  why  a 
hearing  aa  this  particular  appkcatioa 
would  be  appwyriate.  The  balding^ 


•uch  heaiiag  is  at  the  disoretioa  of  the 
Assistant  Adraiaistrativ  far  Fidienes. 

All  statements  aad  apinions  oantained 
in  this  appQcatiao  axe  suamacies  c^ 
those  of  die  Applicant  aad  do  not 
necessarily  reflect  the  vieira-of  the 
National  Marine  Fisheries  Service. 

Documents  -submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Rm.  805,  Washington,  DC; 
and  Director,  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street  Terminal  Island, 
California  90731-7415. 

Dated:  November  ^Z,  101%. 
Rlchaid  B.  Soa, 

Dtectxn,  Office  ofJ^sherin  MaaagBmenl 

National  Afarrjae  Fitheries  Service. 

[FS  Doc.  8S^I828  Rled  11-17-^aB:  8:45  am] 


Permits;  Pacific  Coast  Groundfish 
Fishery 

AOENOe  Notional  Marine  Rsfaeries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  imuance  of  an 
experimental  fishing  permit. 

SUMMARY:  This  notice  announces  the 
issuance  of  two  experiuiantal  fishing 
permits  to  U.S.  fishermen  to  harvest 
soupfin  sharks  and  other  gromidfish 
speciea  using  set  nets  in  the  fishery 
conservation  zone  norfli  <rf  38*  N. 
latitude,  "nie  permits  authorize  the  use 
of  experimental  fishing  gear  which  is 
otheiwise  prohibited  by  Federal 
regulations.  This  action  is  authorized  by 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  and  implementing 
regi;dations. 

EFFECnVE  DATC8:  October  1, 1986, 
through  March  31. 1987. 
address:  RoUand  A.  Schmitten, 
Director.  Northwest  Region,  NMFS,  7600 
Sand  Point  Way  NE.,  Seattle,  WA  98115. 
FOR  -FURTHER  iNFORMATION  CONTACT: 

Rolland  A.  Schmitten.  20ft-62e-6150. 

aUfWLEMCNTARY  WJFOBMATION:  The 

Pacific  Coast  Groundfish  Fishery 
Managnaent  Plan  jfMSi)  aad 
implementiag  nogulatioBs  at  50  CFR  Part 
663  specify  that  experimental  fishing 
penBlta  (EFPs)  fsay  be  tasiied  to 
authmiae  fishing  which  is  otherwise 
prohibited  t^  the  fMP  and  regulations. 
The  procedures  for  ismiiiig  Vir¥%  are 
contained  in  tiie  regulations  at  i  663.10. 
An  EFP  application -submitted  by  two 
U.S.  fishermen  to  harvest  groundfish 
using  gill  nets  in  the  fishery 


conservation  -zone  (FCZ)  off  the  coasts 
of  Washington.  Oregon,  and  northern 
California  was  reoeived  on  Augnst  26, 
1986.  Current  groundfish  regulations  at 
S  663.26  do  not  «ithorize  the  use  of  drift 
gill  nets  nor  set  nets  (anchored^  nets) 
north  of  38*  N.  latitude  to  harvest 
groundfish.  A  notice  acknowledgii\g 
receipt  of  theapplicatioa,  describing  the 
proposal,  and  requesting  public 
comment  was  published  in  the  Federal 
Register  on  September  19, 1988  (51  FR 
33290).  One  public  comment  was 
received  recommending  demai  of  the 
permit  because  of  the  potential  for 
marine  mammal  and  seabird 
entanglemeot  in  gill  n^s.  The 
application  was  considered  by  the 
Pacific  fishery  Management  Councfl, 
including  the  directors  di  the  fishery 
management  agencies  of  Washington, 
Oregon,  Caltfomia,  and  Uaha  sO.  its 
September  1986,  public  meetiHg  in 
Portland,  Oregon.  The  Council 
recommended  thai  NMFS  issue  an  EFP 
with  appropriate  restrictions  and 
limitations  so  that  information  on  the 
experimental  fishery  could  be  obtained. 
The  NMFS  Regional  Director,  after 
having  considered  all  factors  including 
concerns  for  potential  marine  mammal 
entanglement  in  this  experimental  gear, 
issued  two  Hl*s  under  the  provisions  of 
S  663.10.  However,  the  EFPs  do  not 
authorize  (he  use  of  drift  gill  nets  as 
proposed  by  the  applicanto  and  include 
restrictions  on  the  conduct  of  the 
experimental  fishery  to  aJlevtBte 
concerns  over  the  potential  for  the 
experimental  gear  adversely  affecting 
marine  mammals  or  seabirds. 

The  HTs  authorize  the  experimental 
use  of  set  nets  to  fish  for  soupfin  sharks 
with  an  incidental  catch  of  other 
groundfish  species  in  the  FCZ  north  of 
38*  N.  latitude.  The  permits  are  valid  on 
two  vessels,  both  of  which  are  based  in 
Oregon,  from  October  1, 1988,  to  March 
31, 1987.  Under  tiie  terms  and  conditions 
of  the  EFPs,  sets  may  not  be  made  in 
waters  shallower  than  thirty  fathoms 
nor  closer  than  five  nautical  miles  to 
shore  to  minimize  incidental 
interactions  with  marine  mammals.  The 
Regional  Director  may  suspend  the 
permit  or  require  an  adjustment  of  the 
experimental  operation  if  marine 
mammals  are  incidentally  taken  or  if 
more  than  five  percent  of  the  fish  landed 
from  a  fishing  trip  are  groundfish 
species  other  than  sharks.  The  nets  must 
have  a  minimum  nine-inch  mesh 
webbing  and  no  more  than  1800  fathoms 
of  net  can  be  fished  simultaneously. 
Permittees  are  required  to  maintain 
detailed  logs  on  the  fishing  operation 
and  allow  an  observer  to  accompany  the 
vessel  if  so  requested. 
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Further  details  or  a  copy  of  the 
permits  may  be  obtained  from  the  NMFS 
Regional  Director  at  the  above  address. 

(16U.S.C.18(ne/se9.) 

Dated:  November  12, 1986. 
RidMrd  B.  Roe. 

Director,  Office  of  Fisheries  Management 

National  Marine  Fisheries. 

(FR  Doc.  86-25938  Filed  11-17-86;  8:45  am] 

aiLLMG  CODE  3510-22-M 


National  Telecommunications  and 
information  Administration 

Open  Meeting  of  Frequency 
Management  Advisory  Council 

agency:  National  Telecommunications 
and  Information  Administration. 
Commerce. 

action:  Notice  of  open  meeting, 
Frequency  Management  Advisory 
Council. 


summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2.  notice  is 
hereby  given  that  the  Frequency 
Management  Advisory  Council  (FMAC) 
will  meet  from  9:30  a.m.  to  4:00  p.m.  on 
December  8. 1986.  in  Room  1605  at  the 
United  States  Department  of  Commerce, 
14th  Street  and  Pennsylvania  Avenue. 
NW..  Washington.  DC  (Public  entrance 
to  the  building  is  on  14th  Street  between 
Pennsylvania  and  Constitution  Avenue.) 

The  Council  was  established  on  July  - 
19. 1965.  The  objective  of  the  Council  is 
to  advise  the  Secretary  of  Commerce  on 
radio  frequency  spectrum  allocation 
matters  and  means  by  which  the 
effectiveness  of  Federal  Government 
frequency  management  may  be 
enhanced.  The  Council  consists  of  15 
members  whose  knowledge  of 
telecommunications  is  balanced  in  the 
functional  areas  of  manufacturing, 
analysis  and  planning,  operations, 
research,  academia  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Proposed  NTIA  policy  on 
allocation  of  multifunction  spread 
spectrum  systems. 

(2)  Proposed  NTIA  policy  on  Federal 
Government  trunked  land  mobile  radio. 

(3)  ITU  conference  preparation  for 
High  Frequency  and  Medium  Frequencv 
WARC's. 

(4)  Preliminary  considerations  for 
space  station  frequency  availability. 

(5)  Recent  developments  relative  to 
radio  frequency  radiation  exposure 
guidelines. 

(6)  NTIA  survey  on  standards  for  AM 
stereo  radio. 


The  meeting  will  be  open  to  the  public 
observations;  and  a  period  will  be  set 
aside  for  oral  comments  or  questions  by 
the  public  whfch  do  not  exceed  10 
minutes  each  per  member  of  the  public. 
More  extensive  questions  or  comments 
should  be  submitted  in  writing  before 
December  5. 1986.  Other  public 
statements  regarding  Council  affairs 
may  be  submitted  at  any  time  before  or 
after  the  meeting.  Approximately  20 
seats  will  be  available  for  the  public  on 
a  first-come  first-served  basis. 

Copies  of  the  minutes  will  be 
available  on  request  30  days  after  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquires  may  be  addressed  to  the 
Executive  Secretary,  FMAC,  Mr.  Charles 
L.  Hutchison  or  Mr.  Michael  W.  Allen, 
National  Telecommunications  and 
Information  Administration,  Room  4706, 
U.S.  Department  of  Commerce,  14th 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20230.  telephone  202- 
377-0805. 

Dated:  November  12, 1986. 
Michael  W.  Allen. 

Acting  Executive  Secretary,  FMAC  National 
Telecommunications  and  Information 
Administration. 

[FR  Doc.  86-25940  Filed  11-17-86;  8:45  am] 

BIU.ING  COOE  3510.40-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board  Panel  on 
Information  Management  Concepts; 
Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 
Name  of  the  Committee:  Army  Science 

Board  (ASB) 
Dates  of  Meeting:  Monday,  3  December 

1986 
Times  of  Meeting:  0800-1700  hours 
Place:  Pentagon,  Washington,  DC 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Panel  on  Army  Information 
Management  Concepts  and  Architecture 
will  meet  to  organize  its  work  and  hear 
briefings  on  evolution  of  the  Army's 
Information  Mission  Area  and  Current 
Information  Management  architectural 
initiatives.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C,  Appendix  1,  subsection  10(d). 
The  classified  and  nonclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 


any  portion  of  the  meeting.  The  ASB 

Administrative  Officer.  Sally  Warner. 

may  be  contacted  for  further 

information  at  (202)  69&-3039  or  695- 

7046. 

Sally  A.  Warner.       ' 

Administrative  Officer,  Army  Science  Board. 

(FR  Doc.  88-25979  Filed  11-17-86;  8:45  am] 

BILLING  COOE  3710-06-11 


Army  Science  Board  Closed  Meeting; 
Steering  Committee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 
Name  of  the  Committee:  Army  Science 

Board  (ASB) 
Dates  of  Meeting:  Monday,  8  December 

1986 
Times  of  Meeting:  0900-1500  hours 
Place:  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board 
Steering  Committee  will  meet  for 
discussions  of  Tasking  the  ASB/Role  of 
ERB;  past  and  future  Summer  Studies; 
Imminent  Ad  Hoc  Subgroups;  ASB 
Orientation/Lessons  Learned;  and  FSG 
future  plans.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5. 
U.S.C.  Appendix  1.  subsection  10(d). 
The  classified  and  nonclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-25980  Filed  11-17-88;  8:45  am] 

BILLING  COOE  371fr-0«-M 


DEPARTMENT  OF  ENERGY 

Program  Researcfi  and  Development 
Announcement;  State  Geottiermal 
Research  and  Development 

agency:  Department  of  Energy. 
action:  Program  Research  and 
Development  Announcement  (PRDA) 
No.  DE-PR07-881D12662  for  State 
Geothermal  Research  and  Development. 


summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  desires 
to  receive  and  consider  for  support, 
proposals  from  state  agencies  who 
desire  to  cost-share  on  state-oriented 
research  on  those  aspects  of  geothermal 
energy  that  are  not  being  studied  by 
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private  iiufaistry,  but  whidh  have  tfre 
potential  for  results  that  will  be 
applicable  hy  industry  in  development 
of  gestherraal  reBaoroes.  The 
Ceothermal  Energy  Research, 
Development,  .and  Demongtration  Act  «f 
1974  provides  for  DOE  to  enter  into 
agreements  with  States  to  perform 
geothermcl  icBoarce  analyaes  «nd 
technology  transfer.  "Hie  Congress  lias 

mandated  ttiat  rprtain  fiinHo  iMOuld  he 

used  to  insist  the  States  with  fliignificant 
hydrutliennal  Tesources.  The  total 
amount  of  DOE  funding  allotted  for  this 
program  is  $590900.  The  DQ£  ■eost-rihare 
will  ni^  exceed  $75,006  per  award  and 
the  state  must  oo*t-«hare  a  minkmim  of 
10%  df  fiw^roas  amount  iBqwested.  It  is 
anticipated  that  at  teari  aixaMranls  wiM 
be  made,  depeadkig  on  fte  amoaat  of 
each  award.  Theoqie(iedconti«chi^ 
relationship  will  be  graMte. 

Minimum  Requirements:  Responses 
shall  demonstrate  that  (1|  The  agency  is 
designated  by  the  stale  as  beinf 
responsible  for  geothermal  resources 
within  the  state;  (2)  the  areas  of 
research  are  geols^cal,  geechemical, 
geophysical,  or  hydiological  aspects  of 
hydrothermal  systems;  I^  the  proposed 
research  must  be  mi  hydrothennal 
resources,  and  the  states  from  which  the 
proposals  are  teceiued  anatliave  a 
signfficfflst  iiydrothemud  rennDce  base 
as  de&ied  by  DOE  jeseexdi  programs  er 
by  the  U.S.  Getdogicd  Survey  Circulars 
790  and  892;  and  (4]  the  proposed  work 
must  be  in-«tate  or  have  vrrittea 
approval  from  the  «ppi«pnate  executive 
in  the  other  statefs)  where  the  proposed 
work  is  to  be  done. 

DATES:  The  PRDA  Mrilllie  issued  during 
November  1986  with  proposals  due 
approximately  90  dajw  therealter. 

Contacts:  Potential  pm^aaect  ^iesirii^ 
to  receive  a  copy  of  the  PROA  shffljld 
provide  a  tnittea  feqyest  to  the 
following  address:  Oepaxtment  of 
Enei^,  Idaho  <^araiioBsO£&x,  785 
DOE  Place,  Idaho  Falls,  m  BS402.  ATTN: 
Ronald  A.  King,  Contracts  Maaagemant 
Division. 

Issued  at  Idaho  Fails,  Idaho,  on  October  30, 
1986. 

H.  Brent  Oaik, 

Director.  Contracts  Management  Division. 
[FR  Doc.  86-26023  Filed  11-17-66;  6:45  «in] 
BIU.INO  CODE  e4n-0Mi 


Federal  Energy  RegiMatonr 
Commission 


[Dodcst 


E8S7-7-Me  staL} 


Electric  Rate  and  Corporate 
Regulation  Filii^gs:  Consumers  Power 

November  ts,  MSe. 

Take  notice  Aat  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Consumers  Power  Co. 

[Docket  No.  ES87-7-000] 

Take  notice  that  on  November  7,  t986, 
Csnstuneis  Power  Company  filed  an 
applioatian  puBsnaat  ts^aection  284  «f 
the  Ftedecal  Anwer  Act  seeking  aH&ority 
to  issitt  and  sell  or  gotfaotee.  up  to 
$500,000,009  in  secured  and/ or 
unsecured  sfaeit-terra  d^t  including  txit 
not  limited  ta  notes,  drafts,  .debentoies 
and  commerciaL paper.  Hie  issuanoe  of 
the  notes,  diaifts,  debe^mss  and 
commercial  paper-noulfl  be  issaed  from 
time  to  time,  until  Deoember  31, 19B7, 
with  maturfties  of  364  days  or  less. 

Comment  date:  December  5,  ltB6,  in 
accordanoe  -with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  iduio  Power  Co. 

pocket  N«.  EafB7-O-O06i 

Take  nafice  -that  on  f^ovember  4, 1966, 
Idaho  Power  Company  £led  an 
application  vritfa  the  Federal  Energy 
Regulatory  Commission  seeking 
aufiiority,  pursuant  to  section  204  of  the 
Federal  Pomr  Ai^  to  issue  not  nu»e 
than  $135,000^)00  of  8bort-<tenn  detil  or 
other  evidence  of  dndrirtedaess  sn  or 
before  DecendsrSl.  1987.  wiii  a  final 
nksturity  no  later  &an  December  31, 
198& 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  .Ihe  end  of  this  notice. 

3.  MDU  Resourees  Groi^i,  Inc 

^otkM  No.  ESer-io-eoo] 

Take  notice  that  on  November  7, 1986, 
MDU  Resouroee  Gisnip,  Inc.  Rled  an 
api^ication  wiAi  the  Federal  Energy 
Regulatory  Commission  seddng 
authority,  pursuant  to  secticm  204  of  the 
Federal  Power  Act,  seeking  an  Order  (a] 
exempting  the  Applicant  from  the 
competitive  bidding  retpihrements  of  the 
Commission  and  (b)  authraiang  the 
issuance  of  up  to  390,000  shares  of 


Common  Stodc  par  value  SS,  pursuant 
to  Applicant's  Tax  Deferred 
Compensation  Savings  Plan  For 
Collective  Bargaining  Unit  Employees. 
Comment  date:  December  5, 1986,  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice, 

Standard  ParagrajA 

E.  Any  person  desiring  to  be  beard  or 
to  protest  said  firing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitd  Street  NE..  Washington, 
1X3  2M28,  in -accordance  with  roles  211 
and  214  of  fte  Conrniission's  Roles  of 
Pracfice  and  Procedure  (Ifl  CFR  SSS-tll 
and  385.214).  Mi  sodi  motions  or 
protests  shordd  be  filed  on  or  before  -the 
comment  date.  Protests  -will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  "the  proceeding. 
Any  person  -wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  -with  ttie 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Phunh, 

Secretary. 

{FR  Hoc  86-26003  Filed  11-17-86;  8:45  Bin] 

BILLING  CODE  6717-01-41 


[Proiecttte.  ••2e-eei.  6727-001. 8266-001. 


Cross  Flow  Hydroelectric,  Inc., 
Northwest  Power  Co.;4lalaoha  Power 
Protect  Vennoot  Public  Fower  Supply 
Authorily:  Avallafaillty  of 
Envlronniental  Aesessmewt  and 
Rnding  of  No  Significant  iippact 

November  13, 1086. 

In  accordance  with  the  National 
Environmental  PoKcy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatwy  Commission 
(Commission),  bas  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  enviroranental 
impacts  of  the  proposed  developments. 
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PrejectNa 


Proiect  name 


State 


Water  kody 


Nearest  town  or  county 


9820-001. 


6727-001 . 
8296-001. 


2906-007.. 


Cabazon _ 

Miner"!  Tunnel 

Muck  Valley 

Enoiburg  FaHs  Hydroelectnc 


CA 


CA 
CA 


VT 


Examptfcina 


Cabazon  County  Water  District 
Supply  system,  ohich  uses  water 
from  MMard  Canyerv  Cieek. 


Cal>azon  . 


Soutti  Yuba  Rwer.. 
Pit  Hiver 


Nevada  County.. 
Fan  River  Mills.... 


Missoquoi  River _ Erxisburg  Falls 


Applicant 


Grose  Flow  Hydroelectric,  Inc. 


NonhiMBsl  Power  Company. 
Malacha  Power  Proiect 


Vennoat  Public  Power  Supply  Autfxxity. 


Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 
Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information.  Room  1000,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  88-26005  Filed  11-17-86;  8:45  am] 

MLUNG  CODE  C/tT-OI-M 


(Proiect  No.  943-000] 

Public  Utility  District  No.  1  of  Chelan 
County.  WA;  Intent  To  Prepare 
Envtronmentai  Impact  Statement  and 
To  Hold  Scoping  Session  and  Public 
Hearing 

November  12. 1966. 

The  Public  Utility  District  No.  1  of 
Chelan  County,  Washington,  filed  an 
application  for  a  new  license  for 
continued  operation  and  maintenance  of 
the  Rock  Island  Hydroelectric  Project, 
FERC  No.  943.  The  project  is  located  on 
the  Columbia  River,  in  Chelan  and 
Douglas  Counties,  Washington. 

The  Commission  staff  has  determined 
that  issuance  of  a  new  license  for  the 
existing  hydroelectric  project  would 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  staff  therefore 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act.  A  scoping  document  will  follow  this 
public  notice  and  be  sent  to  all 
recipients  of  this  notice  prior  to  the 
public  and  scoping  meetings  scheduled 
for  December  1986. 


Scoping  Session 

Interested  persons  and  agencies  are 
invited  to  participate  in  a  scoping 
session  to  discvss  the  environmental 
impact  issues  associated  with  the 
relicensing  of  the  Rock  Island 
Hydroelectric  Project.  The  scoping 
session  will  be  held  on  Wednesday, 
December  17. 1986,  commencing  at  1:00 
p.m.  at  the  House  Office  Building, 
Hearing  Room  C,  Olympia,  Washington. 

Scoping  sessions  are  utilized  by  the 
Commission  staff  to  do  the  following:  (1) 
Present  environmental  issues  that  have 
been  identified  for  coverage  in  the  EIS 
to  the  public  and  to  experts  familiar 
with  the  project;  (2)  receive  input  fi-om 
the  public  and  experts  on  the  issues 
presented:  (3)  clarify  the  significance  of 
issues;  (4)  identify  additional  issues  for 
EIS  treatment:  and  (5)  identify  issues 
that  do  not  merit  EIS  treatment. 
Agencies  and  individuals  with 
environmental  expertise  and  concerns 
are  encouraged  to  attend  the  meeting 
and  to  assist  the  Commission's  staff 
with  the  determination  of  issues  to  be 
addressed  in  the  EIS.  For  additional 
information,  contact  Alan  Mitchnick  at 
202-376-9061. 

Public  Hearing 

Interested  officials  and  members  of 
the  public  are  invited  to  express  their 
views  about  the  project  in  a  public 
hearing.  A  public  hearing  will  be  held  on 
Tuesday,  December  16, 1986, 
commencing  at  7:30  p.m.,  at  the 
Wenatchee  Center,  121  N.  Wenatchee 
Avenue,  Golden  Delicious  Room. 
Wenatchee,  Washington.  The  public 
hearing  will  be  conducted  by  the 
Commission's  staff. 

At  the  public  hearing  persons  may 
give  their  statements  orally  or  in  writing. 
The  hearing  will  be  recorded  by  a 
stenographer,  and  all  statements  (oral 
and  written)  will  become  part  of  the 
public  hearing  record.  In  addition,  the 
public  hearing  record  will  remain  open 
until  January  21. 1987,  and  anyone  may 
submit  written  comments  on  the  project 
until  that  time.  Comments  should  be 


addressed  to  Kenneth  F.  Plumb. 

Secretary.  Federal  Energy  Regulatory 

Commission.  825  North  Capitol  Street 

NE..  Washington.  DC  20428.  and  should 

clearly  show  the  project  name  and 

number  (Rock  Island  Project.  FERC  No. 

943-000)  on  the  first  page. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-26009  FiUd  11-17-88;  8:45  amj 

BiuiNG  CODE  n■\^•o^-u 


[Project  No.  9027-001  et  ■!.] 

Hydroelectric  Applcations  (SNC 
Hydro,  inc.  et  alj;  Notice  of 
Application  Filed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regidatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Major 
License  (5MW  or  less). 

b.  Project  No:  9027-001. 

c.  Date  Filed:  June  7, 1985. 

d.  Applicant:  SNC  Hydro  Inc. 

e.  Name  of  Projeqt:  Monongahela  Lock 
and  Dam  No.  7. 

f.  Location:  On  the  Monongahela 
River  near  Greensboro.  Fayette  County, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  17  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Keith  F.  Comeau, 
SNC  Hydro  Inc.,  123  Wolf  Road,  Albany, 
NY  12205,  (518)  482-7773. 

i.  Comment  Date:  December  29, 1986. 

j.  Description  of  ftoject:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Monongahela  Lock 
and  Dam  No.  7  and  would  consist  of:  (1) 
a  proposed  96-foot-Iong  by  67-foot-wide 
reinforced  concrete  powerhouse 
containing  two  2,500-kW  bulb  or  pit 
turbine-generator  units,  located  at  the 
right  abutment  of  the  dam;  (2)  proposed 
intake  and  tailrace  channels;  (3)  a 
proposed  12-kV  underground 
transmission  line  approximately  210  feet 
long;  (4)  a  new  access  road  about  1.200 
feet  long;  and  (5)  appurtenant  facilities. 
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The  applicant  estimates  that  the  average 
annual  energy  generation  would  be  24.6 
GWh.  The  project  energy  would  be  sold 
to  West  Penn  Power  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C.  Dl. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10106-000. 

c.  Date  Filed:  September  30. 1986. 

d.  Applicant:  Frank  A.  Hartman. 

e.  Name  of  Project:  South  Creek. 

f.  Location:  On  South  Creek  in  the 
Challis  National  Forest  in  T7N.  R29E 
near  Howe,  in  Butte  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-.B25(r). 

h.  Contact  Person:  Mr.  Carl  L  Myers. 
Myers  Engineering  Company,  P.A..  750 
Warm  Springs  Avenue.  Boise.  ID  83712, 
(208)  336-1425. 

i.  Comment  Date:  December  29, 1986. 

j.  Description  of  Project:  The  proposed 
run-of-the-mill  project  would  consist  of: 
(1)  a  2-foot-high  diversion  weir  at 
elevation  6.660-feet;  (2)  a  9.380-foot-high- 
long,  12-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  250  kW; 
and  (4)  a  1-mile-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  1,738.240  kWh. 
The  applicant  estimates  that  the  cost  of 
the  work  to  be  performed  under  the 
preliminary  permit  would  be  $27,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B.  C.  and  D2. 

3  a.  Type  of  Application:  Preliminsiry 
Permit. 

b.  Project  No.:  10107-000 

c.  Date  Filed:  September  30. 1986. 

d.  Applicant:  Frank  A.  Hartman. 

e.  Name  of  Projiect:  Badger  Creek. 

f.  Location:  On  Badger  Creek  within 
lands  owned  by  the  Bureau  of  Land 
Management  in  T9N,  R27E.  and  R28E. 
near  Howe  in  Butte  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Carl  L.  Myers, 
Myers  Engineering  Company,  P.A.,  750 
Warm  Springs  Avenue.  Boise,  ID  83712, 
(202)  336-1425. 

i.  Comment  Date:  December  29. 1986. 

j.  Description  of  Project:  Tlie  proposed 
run-of-the-river  project  would  consist  of: 
(1)  a  2-foot-high  diversion  weir  at 
elevation  6.800-feet:  (2)  a  12,800-foot- 
long.  12-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  450  kW; 
and  (4)  a  0.25-mile-long  transmission 
line.  Applicant  estimates  the  average 
annual  energy  production  to  be  3,532,000 


kWh.  The  applicant  estimates  that  the 
cost  of  the  works  to  be  performed  under 
the  preliminary  permit  would  be  $30,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B,  C  and  D2. 

4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10117-000. 

c.  Date  Filed:  October  8, 1986. 

d.  Applicant:  Rock  River  Power  & 
Light  Corporation. 

e.  Name  of  Project:  Lower  Watertovsm 
Dam. 

f.  Location:  Rock  River,  Jefferson  and 
Dodge  Counties,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Thomas  ].  Reiss,  Jr.. 
President  Rock  River  Power  &  Light 
Corporation.  P.O.  Box  553.  319  Hart 
Street,  Watertown.  WI 53094.  (414)  261- 
7975. 

i.  Comment  Date:  December  29, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
concrete  dam  225  feet  long  and  9.5  feet 
high:  (2)  an  existing  reservoir  with  a 
surface  area  of  130  acres  and  a  storage 
capacity  of  250  acre-feet  at  a  normal 
maximum  surface  elevation  of  808  feet 
mean  sea  level;  (3)  a  proposed  concrete 
flume  25  feet  long  and  16  feet  wide:  (4)  a 
proposed  concrete  and  block 
powerhouse  40  feet  long  and  20  feet 
high,  housing  three  proposed  turbine- 
generators  of  460  kW  combined 
capacity;  (5)  a  proposed  480  volt 
transmission  line  100  feet  long,  and  (6) 
appurtenant  facilities.  The  estimated 
annual  energy  production  is  2.9  GWh  at 
a  net  hydraulic  head  of  11  feet.  The 
existing  facihties  are  owned  by  the  City 
of  Watertown,  Wisconsin.  Project  power 
would  be  sold  to  Wisconsin  Electric 
Company.  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be  $30,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B,  C,  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10053-000. 

c.  Date  Filed:  July  31, 1986. 

d.  Applicant:  Mr.  Bill  Harris. 

e.  Name  of  Project:  Marble  Creek. 

f.  Location:  Marble  Creek,  near 
Benton,  in  Mono  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Bill  Harris, 
HCR30  Box  29,  Chiloquin,  OR  97624. 

i.  Comment  Date:  December  31, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  diversion 


structure  across  Marble  Creek  at 
elevation  6.320  feet  msl:  (2)  an  o^- 
stream  retention  basin  having  a  capacity 
of  three  acre-feet;  (3)  a  12-inch- 
diameter.  17,420-foot-long  penstock;  (4) 
a  powerhouse  containing  a  single 
turbine-generator  unit  with  a  rated 
capacity  of  250  kW  under  a  head  of 
1,320  feet  and  a  design  flow  of  3  cfs,  and 
producing  an  estimated  annual 
generation  of  1.1  GWh;  and  (5)  a  Vi- 
mile-long  transmission  line 
interconnecting  the  project  to  an 
existing  Southern  California  Edison 
Company  line.  The  majority  of  the  lands 
included  in  the  project  area  are  under 
the  jurisdiction  of  die  Bureau  of  Land 
Management  The  proposed  project 
would  be  located  in  Sections  14. 15. 21. 
22.  and  28.  Township  2  South,  Range  32 
East  MDBM,  Monor  Country,  California. 

k.  This  notice  also  consists  of  the 
following  standards:  A5,  A7,  A9,  AlO,  B, 
C,  and  D2. 

1.  The  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
this  preliminary  permit  would  be  $40,000 
to  $50,000. 

6  a.  Type  of  Application:  Exemption 
(5MW  or  less). 

b.  Project  No.:  10078-000. 

c.  Date  Filed:  September  5, 1986. 

d.  Applicant:  Carl  and  Elaine 
Hitchcock. 

e.  Name  of  Project:  Eau  Galle  Hydro 
Project 

f.  Location:  On  the  Eau  Galle  River 
near  Eau  Galle,  Dunn  County, 
Wisconsin. 

g.  Filed  Pursuant  to:  Section  406  of  the 
Energy  Security  Act  of  1980, 16  U.S.C 
2705  and  2708  as  amended. 

h.  Contact  Person:  Carl  E.  Hitchcock, 
423  Green  Tree  Road,  Kohler,  WI  53044, 
(414)  452-2624. 

i.  Comment  Date:  December  12, 1986. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  an  existing 
concrete  dam  approximately  171  feet 
long  and  32  feet  high;  (2)  an  existing  350- 
acre  reservoir  having  a  storage  capacity 
of  2,070  acre-feet  at  an  elevation  of  757 
msl;  (3)  a  proposed  powerhouse  integral 
with  the  dam,  located  on  the  east  side  of 
the  river,  housing  two  15G-kW 
generators  for  a  total  installed  capacity 
of  300  kW;  (4)  a  new  tailrace;  (5)  a 
proposed  short  12.7-kV  transmission 
line;  and  (6)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
armual  generation  would  be  1.03  GWh. 
The  Applicant  holds  all  real  estate 
interests  necessary  to  develop  and 
operate  the  proposed  project. 

k.  Purpose  of  Project:  All  project 
energy  produced  would  be  sold  to 
Northern  States  Power  Company. 


41C56 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3  A9 
B,  C.  and  D3a. 

7  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No^  6552-002. 

c.  Date  Filed:  September  23, 1986. 

d.  Applicant  Frederick  D.  Ehlers, 
licensee  and  HDI  Associates  V  and 
Frederick  D.  Ehlers,  transferees. 

e.  Name  of  Project:  North  Fork 
Sprague  River. 

f.  Location:  North  Fork  Sprague  River 
in  Klamath  County.  Oregon,  near  the 
town  of  Bly,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a}-«25(r). 

h.  Contact  Person: 
Paul  V.  Nolan,  Esquire,  Van  Ness, 
Feldman,  SutcliCfe  and  Curtis,  1050 
Thomas  Jefferson  Street  NW., 
Seventh  Floor,  Washington.  DC 
20007,  (202)  331-MOO 
Frederick  D.  Ehlers  and  HDI 
Associates  V,  c/o  Hydroelectric 
Development  Inc.,  10394  West 
ChatHeld  Drive,  Suite  108,  Littleton. 
CO  80127.  (303)  973-0951. 
i.  Comment  Date:  December  15. 1986. 
j.  Description  of  Transfer  On 
December  20. 1985,  a  minor  license  was 
issued  to  Mr.  Frederick  D.  Ehlers  for  the 
construction,  operation,  and 
maintenance  of  the  North  Fork  Sprague 
River  Project  No.  6552.  It  is  proposed  to 
transfer  the  license  to  HDI  Associates  V 
and  Frederick  D.  Ehlers.  The  licensee 
and  transferees  have  jointly  and 
severally  applied  for  the  transfer  of  the 
license  to  the  transferees. 

The  transferees  are  a  limited 
partnership  oi^ganized  under  the  laws  of 
the  State  of  Oregon  and  a  citizen  of  the 
United  States. 

The  licensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  Hcense  and  obligates  itself  to  pay 
all  annual  charges  accrued  under  the 
license  to  the  date  of  transfer.  The 
transferees  accept  all  the  terms  and 
conditions  of  the  license  and  agree  to  be 
bound  thereby  to  the  same  extent  as 
though  they  were  the  original  licensee. 

k-  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

8  a.  Type  of  Application:  Exemption 
(5MW  or  Uss). 

b.  Project  No.:  975d-000. 

c.  Date  Filed:  December  30, 1985. 

d.  Applicant:  Centreville  Hydro,  Inc. 

e.  Name  of  Project:  Centreville  Dam. 

f.  Location:  On  the  Prairie  River  near 
Centreville.  St.  Joseph  County.  Michigan. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980  Section  406  (16  U.S.C.  2705 
and  2708). 

h.  Contact  Person:  Gregory  P.  Kma, 
Centreville  Hydro.  Inc.,  1776 
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Valleywood  Ct.  #4.  Portage.  MI  49002- 
5248,  (616)  327-9059. 
i.  Comment  Date:  December  15. 1986. 
j.  DescriptioB  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
earth  embankment  and  concrete  apron 
over  a  rock  and  timber  crib  dam 
approximately  210  feet  long  and  13  feet 
high;  (2)  an  existing  40  acre  reservoir 
with  a  storage  capacity  of  200  acre-feet 
at  a  normal  maximum  water  surface 
elevation  of  820.9  feet  msl;  (3)  an 
existing  headrace  4,325  feet  long;  (4)  an 
existing  powerhouse  containing 
proposed  80-kW  and  45-kW  hydropower 
units;  (5)  an  existing  tailrace  2,000  feet 
long;  (6)  a  proposed  transmission  line 
500  feet  long;  and  (7)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  energy  generation 
would  be  500  MWh.  The  project  energy 
would  be  sold  to  Consumers  Power. 

k.  This  noticB  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  D3a. 

9  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  9922-001. 

c.  Date  Filed:  August  25. 1988. 

d.  Applicant:  City  of  Boulder, 
Colorado. 

e.  Name  of  Project:  Lakewood. 

f.  Location:  Lakewood  Pipeline,  City  of 
Boulder.  Boulder  County,  Colorado. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act,  16  U.S.C.  823(a). 

h.  Contact  Person: 

Ms.  Eva  J.  Helnrich,  City  of  Boulder, 
P.O.  Box  791,  Boulder,  CO  80306, 
(303)  441-3205 

Mr.  Bob  Looper,  HDR  Infrastructure. 
Inc.,  1100  Capitol  Life  Center, 
Denver.  CO  80203,  (303)  861-1300. 

i.  Comment  Date:  December  15, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  new  flow 
control  valve  vault  and  surge  tank  at 
Sugarloaf  Saddle;  and,  (2)  a  concrete 
powerhouse  located  adjacent  to  the 
Betasso  Water  Treatment  Plant  housing 
a  single  horizontal  Pelton  turbine- 
generator  unit  with  an  installed  capacity 
of  1,500  kW,  operating  under  a  head  of 
1,120  feet  and  a  hydrauhc  capacity  of  18 
cfs,  and  producing  an  estimated  average 
annual  generation  of  9.8  GWh.  A  200- 
foot-long,  4.16-kV  buried  transmission 
cable  would  connect  the  project  with  the 
existing  switchyard  for  the  Betasso 
Water  Power  Project  FERC  No.  6282- 
001.  The  applicant  intends  to  sell  the 
project  power  to  the  Public  Service 
Company  of  Colorado. 

The  proposed  project  would  be 
constructed  in  conjunction  with  the 
applicant's  municipal  water  distribution 
system  maintenance  program  which 
consists  of  replacement  of 


approximately  20, WO  feet  of  the  lower 
Lakewood  Pipeline,  from  Sugarloaf 
Saddle  to  the  Betasso  Water  Treatment 
Plant,  with  24-inch  diameter  pipe. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3b. 

10  a.  Type  of  Application:  Small 
Conduit  Exemption. 

b.  Project  No.:  998^-000. 

c.  Date  Filed:  April  23. 1986. 

d.  Applicant:  City  of  Pittsfield. 

e.  Name  of  Project  Ashley  Reservoir 
Hydroelectric  Power  Plant 

f.  Location:  On  Ashley  Treatment 
Plant  Site.  Town  of  Washington. 
Berkshire  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act  16  U.S.C.  823(a). 

h.  Contact  Person:  Mr.  William  L 
Forestell,  Commissioner.  Department  of 
Public  UtiliUes,  City  of  Pittsfield.  70 
Allen  Street  Pittsfield.  MA  01201.  (413) 
499-933a 

i.  Comment  Date:  December  15, 1986. 

j.  Description  of  I¥oject:  The  proposed 
project  would  be  located  on  the  24-inch- 
diameter  water  supply  conduit  from 
Famham  Reservoir  lo  Ashley  Reservoir 
and  would  consist  of:  (1)  an  existing  24- 
inch-diameter  gate  valve  serving  as  an 
inlet  to  the  water  supply  line;  (2)  a  new 
24-inch  by  16-inch  reducer  (3)  a  l&-inch- 
diameter,  10-foot-loag  pipelines;  (4)  a 
concrete  powerhouse  containing  one 
vertical  turbine-generator  unit  with 
rated  capacity  of  22$  kW  at  a  head  of 
285  feet;  (5)  a  20-foot-long  transmission 
line  connecting  to  an  existing  line.  The 
estimated  average  annual  energy 
production  would  be  715,000  kWh. 

k.  Purpose  of  Project:  The  project 
power  would  be  utilized  by  the 
Applicant: 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3b. 

11  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10045-000. 

c.  Date  Filed:  July  21, 1986. 

d.  Applicant:  City  of  OroRno. 

e.  Name  of  Project:  Orofino  No.  1 
Hydroelectric  Project. 

f.  Location:  On  the  North  Fork 
Clearwater  River  adjacent  to  the  town 
of  Ahsahka,  Clearwater  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-^25(r). 

h.  Contact  Person:  Honorable  Henry  L 
Clay,  Mayor,  City  of  Orofino,  P.O.  Box 
312,  Orofino,  ID  83544,  (208)  476-4725. 

i.  Comment  Date:  January  5, 1987. 

j.  Description  of  Project  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers  Dworshak  Dam  and 
Reservoir  and  would  wjnsist  of:  (1) 
bifurcating  the  fish  httchery  water 
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supply  lines  to  divert  water  through  two 
new  penstocks  each  30  feet  loag  and 
two  feet  in  diaraeter  leading  to;  (^  two 
new  powerhouses  each  cootainiiig  a 
single  turbine/generator  unit  with  an 
installed  capacity  of  800  kW  oparatiog 
between  260  and  500  feet  «f  hydcaulic 
head;  and  (3]  a  aew  llS-kV  traasmiasion 
line  appfoximately  one-quarter-mile- 
long.  Total  installed  capacity  wiU  be 
1,600  kW.  The  applicaat  estimates  that 
the  average  annual  eneigy  generatioa 
would  be  3,100  MWh  and  that  the  cost 
of  the  work  lo  be  peifonned  under  the 
preliminary  >ennil  would  be  $50,000. 

k.  Purpose  of  Protect:  The  apiplicant 
intends  to  sell  the  power  generated  at 
the  proposed  facilities  to  Qearwaler 
Power  Company,  Washii^gton  Power 
Company,  or  Bonneville  Power 
Administration. 

1.  This  notice  also  consists  of  flie 
followinji  standard  paragraphs:  AS,  A7, 
A9,  AID,  B,  C.&D2. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10K)9-O00. 

c.  Dale  Filed:  October  1. 1986. 

d.  Applicant  Lock  and  Dam  No.  24 
Associates. 

e.  Name  Project:  Claiicsvflle  Hydro. 

f .  Location:  On  fte  Mississippi  River 
in  Pike  CoHnty,  Missonri  and  Calhonn 
County,  Illinois. 

g.  i=11ed  Purau«it  to:  Federal  Power 
Act,  16  U.S.C.  781(a'Ht25(r). 

h.  Contact  Person:  Mr.  fordon  R. 
Walker,  484  East  900  North.  Manti,  UT 
84642,  Phone  Namber  (8011 835-02^. 

i.  Comment  Oate  }aiHiary  S,  1987. 

j.  Description  of  Proiect:  The  «f  ^cant 
proposes  to  utilize  an  existii^  dun 
under  die  jraiKlictian  of  the  IS&.  Anoy 
Corps  of  Eagineen.  1%e  fropseed 
project  would  oansist  «f:  (1)  a  proposed 
inlet  channeb  <2)  a  proposed 
poweriwuse  craitaimqg  two  generating 
unks  rated  at  18  MW  each;  (3)  a 
proposed  outlet  channeh  t4)  a  prc^osed 
transmission  line;  and  (5)  a^urtenant 
facilities.  The  estimated  average  amwal 
energy  output  is  1754»0j000  VM^ 
Applicant  estimates  Biat  the  cost  oflhe 
work  to  be  performed  onder  Ibe 
prelimiaary  pennit  woold  be  $ffs.mw. 

k.  Pttfpose  «f  Project:  Energy  produced 
at  the  project  wonld  be  sold  to  the  local 
power  coB^Mny  or  the  local 
municipalities. 

L  This  notice  ^*o  consists  of  the 
following  standard  p«:agraphs:  AS,  A7. 
A9,  AlO,  B.  C  It  D2. 

13  a.  Type  af  .^)plication:  Pnetiannarjr 
Permit. 

b.  Project  Ho.:  tOUO-OOa 
c  Date  Filed:  October  1, 1988. 
xL  Applicant:  Lock  «nd  0am  No.  25 
Associates, 
e.  Name  Anject:  Winiieid  Hydro. 


f.  Location:  On  dw  MtasM^^pi  River 
in  Calhoun  County.  Htinois  anlLinoahB 
CouBty.  Missouii. 

g.  Filed  Puesuant  to:  Federal  Power 
Act.  16  U.S.C.  »l(o}-e25^). 

k  C<mtact  PesMo:  Mr.  )erdan  R. 

Walker.  484  East  380  Nmlh.  Monfi.  UT 
84642. 

i.  Comment  Date:  January  5, 1987. 

j.  Description  olProfect  The  applicant 
proposes  to  otiUae  an  exisling  dam 
under  the  jurisdiction  of  the  U.S.  Anny 
Corps  of  Engineers.  The  proposed 
project  would  ooasist  of:  (1)  ■  proposed 
inlet  chaooel;  (2)  a  propoaed 
powerhouse  oontaint^g  two  generatk^ 
units  xated  at  18  MW  eadi:  {^]  a 
pcopeaed  outlet  channel:  {A]  a  proposed 
transausaian  line;  and  (5)  appmlenant 
facilities.  The  estimated  average  aimnal 
energy  ou^t  is  ITS^IOO^OOO  kV^ 
Applicant  estimates  that  the  cost  of  the 
work  to  be  perfonned  under  the 
{vehminaiy  petmit  would  be  $85  JQO. 

k.  Purpose  of  ftoject  Energy  produced 
at  the  project  would  be  sold  to  du  local 
power  ooinpany  or  the  local 
munic^alites. 

1.  This  notice  also  coBststs  of  the 
{oUowing  standard  paragcaphs  AS.  A7^ 
A9,AlO.Sl,CftD2. 

14  a.  Tj^e  of  Applicatian:  New 
License. 

b.  i¥oject  No.:  1333^001. 

c.  Date  Filed;  Fetwuary  26. 1886. 

d.  Applicant:  Pacific  Gas  and  Qectric 
Company. 

e.  Name  of  Project:  Tule  River  Water 
Power  n»jecL 

f .  Location:  On  Tide  River.  Hossack 
Creek,  aod  Doyal  Sprioge  in  Tulare 
County.  Cahfomia:  Sections  7  &  8.  T20Si. 
R31E:  Sections  13. 14,  23,  24.  26. 27, 28. 
28,  *  22.  T20S.  RSfiE;  section  Q,  T21S, 
R30E:Ka3BAM. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.SJC.  7Sl(a}-825(r). 

h.  Contact  Person:  Mr.  Si^hea  P. 
Reynolds,  Vice  I^esideat.  Rates,  Pacific 
Gas  and  Electric  Company,  77  Beak 
Street.  Room  1065.  San  F^«ncisco.  CA 
94106. 

i.  Comment  Date:  January  19, 1887. 

j.  Description  of  Project:  The  existing 
project  inviahres  lands  in  the  Sequoia 
National  Forest  utd  oonsists  of:  (1)  Tale 
River  Divexsion  Dam.  8  feet  high  and  98 
feet  long,  diverting  water  ii*)  the  Tule 
River  Conduit;  (2)  Hossack  t>eek 
Diversion  Oara.  7.S  feet  high  and  17  feet 
long,  divertiag  water  through  a  12-inch- 
diameter.  98-feot-4oqg  p^e  and  a  t2^indi 
by  13-incfa.  eight-foot-long  florae  into  the 
Tule  River  Conduit;  (3|  Doyal  Springs 
Diversion  Dem,  4  ieet  Ingh  and  78  feet 
long,  with  the  Wishon  plant  pnajiiiig 
water  through  an  18-kich-diaraeter. 
1.250-foot-k)i«  pipe  into  tiie  Tide  River 
Conduit;  (^  Tule  River  Conduit  X2 


miles  long,  coasistiBg  of  an  open 
channel  tunnel  and  pipe  connecting  to 
a  siose  traik;  (^  Tule  River  Penstock, 
widi  diametM'vnyiBg  between  30 
inches  to  48  JBchee  «id  length  of  3,600 
feet;  (^  Tale  River  Powerhouse  widi  an 
installed  capacity  of  6.4  MW  to  be 
upgraded  to  7.8  MW,  under  a  gross  head 
<rf  1,544  feet  (7)  a  tailrace  returning  flow 
to  the  Tule  Riven  (8)  a  7(MtV 
transmission  line,  15.27  miles  long;  and 
(9)  appurtenant  facihties.  The  Ap|dicant 
estknates  that  fhe  present  average 
annual  energy  output  of  88.4  GWh  vriH 
be  increased  to  31.8  GWh. 

k.  Purpose  of  Project  Project  energy 
will  contmue  to  be  utilized  by  the 
Applicant 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  andC. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10116-^)00. 

c.  Date  Filed:  October  6. 1986. 

d.  Applicant  Triple  Star  Hydro 
Limited. 

e.  Name  of  Projects:  North  County 
Hydroelectric  Project 

f.  Location:  On  Eagle  Greek,  near 
town  of  Trinity  Center,  within  the 
Shasta-Trinity  National  Frnvst  in 
Trinity  Counfy.  CaUfemia  (in  sections  7, 
8. 9. 16  and  17of  T38N,  R7W,  kfflBAM). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.G  781(a>-825(r) 

h.  GoDtact  Persan:  Dr.  R^  McDonald. 
P.O.  Box  11154,  Beverly  Hills.  CA  90213- 
4154. 

i.  Coraaaent  Date  JaBuaty  IS,  1987. 

j.  Description  of  Project  The  proposed 
project  would  cosisist  of:  (1)  a  S-foot- 
kigh,  ieo-foot4oag  diversian  dam  at 
elevation  5,608  feet  nst  (2)  a  4-foot- 
diaraeter.  12,e0O-foot-long  diversion 
pipeline;  {3}  a  3-foot-diameter,  SjOOO- 
foot-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  5.280  kW  operating  under  a 
head  of  1,085  feet  and  (5)  a  0.1 -mile- 
long,  12.54cV  transnassion  line  from  the 
powerhouse  to  an  existmg  Pacific  Gas 
and  Eleciric  Gon^any  (PG&E) 
transmission  line.  Tlw  applicant 
estimates  die  average  annnal  enetgy 
generation  at  1S.2  GWh  to  be  sold  to 
PG&E. 

k.  This  notice  also  consists  of  <the 
fcrfiowring  standard  paragraphs:  AS,  A7, 
A9,  B.  C  and  D2. 

Standard  Paragzaphs: 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
most  si^nnit  to  the  Commission,  on  or 
before  the  specified  oofsment  date  for 
the  particular  application,  a  competing 
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development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application— Public 
notice  of  the  filing  of  Oie  initial 
development  application,  which  has 
abeady  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.38  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (91 
and  4.36. 

A8.  Preliminary  Permit— Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 


notice  of  intent  to  file  a  competing 
preliminary  pennit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  wiUi  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  pennit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(8)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
AppHcant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  titie  "COMMENTS", 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 


Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission.  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Apphcant  specified  in  the  particular 
application. 

Dl.  Agency  Comments— Federal 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  88-29,  and  other  applicable  statutes. 
No  other  formal  requests  for  comments 
will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  conmients  with  the  Conunission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicants  representatives. 

D2.  Agency  Comme/ite— Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi^m  the  Applicant.]  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period. 
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that  agency  wiH  be  presuneA  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  rM)w«ted  to  provMe  cmy 
comments  they  may  haw  «  acoardanoe 
with  their  duties  and  aeapansibififiaa.  No 
other  fonoal seqaests iar  m— miii  will 
be  ande.  ComincatB  aiHwId  be  confined 
to  idbatantive  iaaaes  mleaant  le  Ike 
graiBting  or  the  cxenqMan.  if  «■  •geacy 
does  not  fife  ooBBKati  wiithtn  80  days 
fraoi  lie  dale  of  iasuanoa  of  this  notioe, 
it  wiU  be  presoaied  te  haie  no 
cooments.  One  CG|>y  of  aa  agrmry'a 
cocuBeats  aanat  ako  be  aeat  to  the 
Applicant'«  sefMesentativKa. 

D3b.  Agancy  Ckunaeate— Ihe  D.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  ageneyiiea)  are 
requested,  for  the  ptapeses  set  farlh  in 
section  30  af  the  Federal  Power  Act  io 
file  withiB4S  days  ban  the  dale  of 
issuance  of  this  vatioe  ^{ircpTiale  terras 
and  coaditifns  te  jvalect  ai^  fish  and 
wildlife  resooroea  anethenHne  cany  out 
the  previsioRs  of  the  Rsh  and  WikUife 
Coonlinatiaa  Ad.  General  coaunmts 
concemiag  the  y Mject  and  its  lesDurces 
are  requested:  howevec.  i^cific  tenns 
and  conditions  to  be  included  as  a 
condition  ofcxpaytion  '■unt  he  dearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  tenns  and 
conditions  within  this  tiae  period,  that 
agency  will  lie  presumed  ta  liave  oooe. 
Other  Federal.  State,  and  local  egencies 
are  requested  to  provide  oorameixts  they 
may  have  in  nr.nn»Ai«rf.  with  their 
duties  and  respansibilitiea.  No  other 
formal  inquests  Car  commenls  wiU  be 
made.  Comments  should  be  /•-nnfinp/j  to 
substantive  issues  relevant  to  die 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  in»nnnry  of  tlus  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  November  13,  t9ML 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  J»-2Se86  Filed  11-17-88;  8:«  mnl 
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[Oochet  Nes.  CP87-3S-000«ac] 

Natural  Gas  Certificate  Ffllnge; 
Nortbwest  Pipeline  Coiporation  et  aL 

Take  notice  that  the  fotiotving  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Coiporafion 
[Docket  No.  CP87-36-0Se] 
November  «,  1988 

Take  notice  that  on  October  27, 1986, 
Nortbwest  Pipeline  Coiporsfion 
(Northwest],  ass  Chipeta  Way,  Salt  Uke 


City,  Utah  MMe,  ffled  in  Docket  No. 
CPB7-a6-«)0  a  request  pursnant  to 
1 157.206  of  file  R^golations  imder  the 
Nataral  Gas  Act  {M  CFR  157.2S5]  tiiat 
under  Ac  blaidcet  authorizatian  issued 
to  Northweat  in  Docket  No.  GPB2-433- 
OOS,  NuiOiwest  be  aathoiized  te 
censtract  and  operate  certain  nataral 
gas  facifities  and  to  reassign  gas 
volumes  te  facilitate  a^lee  and  defiveries 
of  nataral  gas  to  The  Washington 
NatiBHl  Gas  Company  (WNG),  en 
exis&ig  cufllomerorNorthwesfs:  eB  as 
mojie  Mkf  set  fcrA  in  fte  reqaest  which 
is  on  file  with  the  Conumsmon  and  open 
to  public  mspectieii. 

It  is  stated  that  pursuant  to  requests 
by  WNG  Northwest  and  WNG  entered 
into  letter  agreenenta  dated  {uly  11, 
1066  and  SmpiBaAta  15, 198B,  whidi 
reqaested  that  NoithwesI  provide 
addiiiaaal  aervioe  thif»igh  the  *»i«iii^ 
Laloe  Stevens  Meter  Station  and  the 
Little  Rock  sales  Up.  Hw  Lake  Stevens 
Meter  Station  is  lecaled  adjacent  to 
Northwest's  M-inch  t^ncio-Sanns 
mainline  in  Snohomish  County, 
WashiqgtflsL  the  Utile  Rock  tap  is 
located  adjaoeat  ta  Northwest's  10V«' 
Qiya^ia-SheltoB  Lateral  in  Thurston 
County.  Washington. 

it  is  stated  that  the  additicMuJ  natural 
gas  service  proposed  to  be  provided 
through  these  two  poiats  will  be  utilized 
in  serving  the  incsreaaed  residential  and 
commercial  demand  which  h^m 
developed  since  the  oiigiaal 
construction  of  the  sales  points  in  the 
mid  1060's. 

Northwest  asserts  that  WNG  has 
agreed  to  p«y  for  aQ  direct  construction 
costs  associated  with  the  modification 
of  Oie  two  meter  stations  excluding  any 
Northwest  labor  chaiges.  Northwest 
estimates  that  the  total  direct  cost  of  the 
proposed  construction  will  be 
approximately  $104,900. 

Northwest  avers  that  the  Lake 
Stevens  Meter  Station  was  constructed 
pursuant  to  ttie  authorizations  granted  in 
Docket  No.  CPB3-C27.  Northwest  states 
that  it  is  cutrendy  authorized  to  seH  and 
deliver  l.SOO  dt  equivalent  of  natural  gas 
per  day  to  WNG  at  Lake  Stevens  and 
environs  delivery  point  pursuant  to  a 
Service  Agreement  dated  March  15, 
1986,  providing  for  service  under 
Norftwesf  8  Rate  Schedule  OEJL-1. 
Northwest  avers  that  -flie  Ldtde  Rock 
sales  tap  -was  constmcted  pursuant  to 
the  authorizations  granted  in  Docket  Na 
CP87-54.  Northwest  states  that  its 
current  deBveiies  at  Little  Rode  are 
made  pursuant  to  Northwest's 
authorization  to  sefl  and  deliver  natural 
gas  volumes  to  WNG  at  the  Seattle- 
Tacoma  and  eovirons  dehvery-points 
pursuant  to  the  aforeaNntioned  ODL-1 
Service  Agreement. 


Northwest  asserts  Aat  it  intends  to 
provide  additional  finn  service  to  the 
two  meter  stations  by  utfliai^g  existing 
quantities  of  nataral  gas  heretofore 
authorized  for  sale  and  defivery  under 
Rate  Schedule  ODL-1  to  WNG  at  (he 
North  Seattle  and  Zveretl  Meter  Station 
located  in  Kipsap  Coxmty.  Washington. 
The  reassigned  natural  gas  service 
which  Noitirwest  proposes  to  provide  at 
the  three  affected  meter  stations  is  set 
forth  in  the  notioe  on  file  with  the 
Conrndssion. 

Nortbwest  asserts  that  no  increase  in 
the  total  daily  contract  quantity  of 
natural  gas  whidi  it  is  authorized  to  sell 
and  deliver  to  WNG  is  proposed,  nor 
will  any  such  increase  result  &om  the 
grant  of  authorization  sought  herein. 

Northwest  avers  that  tiie  proposed 
sales  will  be  made  by  utilizing  its 
currentiy  existing  system  capacity  and 
that  Northwest  has  sufficient  capacity  to 
provide  for  the  proposed  deliveries 
without  any  detriment  or  disadvantage 
to  any  of  Northwest's  existing 
customers. 

Ctjmment  date:  December  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  A's  notice. 

2.  Fiaeport  latecstate  PtpaHae  Company 

[Docket  No.  CPB5-e74-001] 
November  7, 1986. 

Take  notice  that  on  October  28, 1986, 
Freeport  Interstate  Pipeline  Cao^iany 
[Freeport  Interstate).  P.O.  Box  6152a 
New  Orleans,  Louisiana  70161,  filed  in 
Docket  No.  CP8&-874-001  a  petition  to 
amend  the  order  issued  January  17. 1986 
(34  FERC 1 61.030J.  in  Docket  No.  CP85- 
674-000,  pursuant  to  Section  7(c)  of  die 
Natural  Gas  Act  sa  a£  !o  authorize  it  to 
intermittently  and  temporarily  cease 
operation  of  its  pipeline  for  natural  gas 
service  and.  Hnring  (hose  periods,  to 
instead  operate  the  line  for  water 
transportation,  all  as  more  fully  set  forth 
in  the  petition  ta  nmpnH  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Freeport  Interstate  states  that 
pursuant  to  a  certificate  of  public 
convenience  and  necessity  issued  June 
17. 1986  (34  FERC  f  61,030),  it  owns  and 
operates  the  Caminada  Pipeline,  which 
is  a  single  length  of  interstate  natural 
gas  pipeline,  approximately  9  miles  in 
length,  which  originates  at  the  Grand 
Isle  Base  Facility  of  Freeport-McMoRan 
Resources  Partners,  Limited  Partnership 
(FMRP,  LP),  which  is  located  on  Grand 
Isle  in  the  Gulf  of  Mexioa  offshore 
Jefferson  Parish,  Louisiana,  and 
terminates  at  the  inlet  of  the  Caminada 
Sulphur  Mine  of  FMRP,  LP,  which  is  •  '' 
located  in  die  Gulf  of  Mexico,  in  the 
federal  domain. 
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Freeport  Interstate  indicates  that 
FMRP.  LP  has  requested  that,  during 
intermittent  periods,  it  temporarily  make 
available  the  subject  line,  which  is  lined 
with  cement  and  resistant  to  water 
corrosion,  for  the  transportation  of  fresh 
water  from  the  Grand  Isle  Base  Facility 
to  the  Caminada  Sulphur  Mine.  FMRP. 
IP  explained  that  a  change  in  the 
method  and  pace  of  the  mining 
operations  at  the  Caminada  Sulphur 
Mine  now  intermittently  requires  the 
temporary  use  of  increased  volumes  of 
fi^sh  water  in  order  to  efHciently 
operate  the  mine,  including  the 
continued  efficient  utilization  of  natural 
gas.  FMRP.  LP  further  explained  that 
only  commercially  practical  means  of 
transporting  the  needed  volumes  of 
water  to  the  mine  is  by  pipeline  and  by 
intermittent  and  temporary  use  of  the 
subject  cement-lined  line  for  that 
purpose.  Accordingly.  Freeport 
Interstate  states  that  FMRP.  LP 
petitioned  it.  upon  request  from  time  to 
time,  to  intermittently  and  temporarily 
cease  operation  of  the  subject  line  for 
natural  gas  service  and.  during  those 
requested  periods,  to  instead  operate  the 
line  for  water-supply  transportation 
service  to  the  Caminada  Sulphur  Mine. 

Freeport  Interstate  States  that  the 
certiHcate  amendment  proposed  in  this 
application  is  required  to  comply  with 
the  customer's  request  to  provide 
natural  gas  service  on  a  basis 
compatible  with  the  efficient  utilization 
of  natural  gas  at  the  mine.  Freeport 
Interstate  further  states  that,  since  the 
presently  certificated  service  performed 
by  Freeport  Interstate  by  means  of  the 
subject  line  is  interruptible,  Freeport 
Interstate's  implementation  of  the 
subject  proposal  would  be  entirely 
consistent  with  Freeport  Interstate's 
certiHcated  service  obligation  and. 
therefore,  would  not  entail  any 
diminishment  of  its  service  obligation. 
For  that  reason  and  for  the  reason  that 
the  customer's  requested  cessation  by 
Freeport  Interstate  of  natural  gas  service 
through  the  subject  line  is  not  on  a 
permanent  basis,  but  is  only  for 
intermittent  and  temporary  periods. 
Freeport  Interstate  further  states  that 
there  would  be  no  abandonment  of  the 
subject  line  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act. 

Comment  date:  November  26. 1986.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Granite  State  Gas  Transmission.  Inc. 
[Docket  No.  CP87-39-000] 
November  7. 1986. 

Take  notice  that  on  October  27. 1986. 
Granite  State  Gas  Transmission.  Inc. 


(Applicant).  120  Royall  Street,  Canton. 
Massachusetts  02021  filed  in  Docket  No. 
CP87-39-000  an  application  pursuant  to 
section  7(b)  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  for 
authorization  to  acquire,  construct  and 
operate  natural  gas  pipeline  facilities  as 
extensions  of  its  existing  system  to  be 
utilized  to  import  natiu-al  gas  from 
Canada  for  system  supply  to  increase  its 
jurisdictional  sales  of  natural  gas  and 
for  pregranted  abandonment  of  certain 
proposed  operations,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  has  executed  a 
Gas  Sale  Contract  with  Shell  Canada 
Limited  (Shell)  for  the  purchase  of  up  to 
25  billion  Btu  of  firm  natural  gas  daily, 
and  an  additional  IS  billion  Btu  daily  on 
an  interruptible  basis,  which  would  be 
delivered  by  Shell  to  Applicant  at  the 
United  States-Canadian  Border  at  a 
point  near  Highwater,  Quebec,  and 
North  Troy.  Veimont.  Applicant 
requests  the  necessary  authorizations  to 
extend  its  existing  system  and 
operations  to  take  delivery  of  the  Shell 
gas  at  the  border. 

Applicant's  existing  pipeline  extends 
to  a  terminus  at  Eliot.  Maine,  where  it 
connects  with  an  8-inch  line  owned  by 
Northern  Utilities.  Inc.  (Northern 
Utilities).  Northern  Utilities"  8-inch  line 
extends  approximately  48  miles  along 
the  Maine  coastal  area  to  the  vicinity  of 
Portland,  Maine.  Applicant  requests 
certificate  authority  to  acquire  by 
purchase,  and  operate  the  48  miles  of  8- 
inch  Northern  Utilities  line  from  Eliot  to 
the  vicinity  of  Portland. 

Applicant  furflier  states  that  Portland 
Pipe  Line  Corporation  (Portland  Pipe 
Line)  owns  an  existing  18-inch  common 
carrier  crude  oil  pipeline  that  extends 
approximately  166  miles  from  a 
receiving  terminal  on  the  coast  at  South 
Portland.  Maine,  through  Maine.  New 
Hampshire  and  Vermont  to  a  point  on 
the  United  States-Canadian  border  near 
North  Troy.  Vermont,  and  Highwater. 
Quebec.  North  of  the  border,  the  19-inch 
line  continues,  under  ownership  of 
Montreal  Pipe  Line  Limited  (Montreal 
Pipe  Line),  another  70  miles  of  refineries 
in  Montreal.  Quebec,  according  to 
Applicant.  Applicant  states  that  the  18- 
inch  pipeline  is  not  currently  required 
for  oil  transportation  service,  and  it  is  in 
a  present  condition  suitable  for 
conversion  to  natural  gas  transportation. 
Applicant  proposes  to  lease  the  18-inch 
line  on  the  United  States  side  from 
Portland  Pipe  Line  and  requests 
certificate  authority  to  convert  it  and 
operate  it  in  natural  gas  transportation 


service  and.  further,  to  construct  and 
operate  a  connection  between  the 
leased  line  and  the  8-inch  line  acquired 
from  Northern  Utilities  where  the  lines 
cross  near  Portland,  Maine. 

It  is  further  stated  that  the  Canadian 
section  of  the  18-indt  oil  pipeline  would 
be  leased  from  Montreal  Pipe  Line  by 
Shell  Canada  Products  limited  and  also 
converted  to  natural  gas  service.  The 
Canadian  section  of  the  converted  line 
would  be  interconnected  with  the  gas 
pipeline  facilities  of  Gaz  Metropolitian, 
Inc..  in  the  Province  of  Quebec,  which 
are  already  connected  to  the 
TransCanada  Pipelines  Ltd.  system. 

Applicant  states  that  it  expects  to 
complete  conversion  of  the  18-inch  line, 
the  acquisition  of  the  8-inch  line  from 
Northern  Utilities  and  related 
construction  of  intetconnections  by 
November  1, 1987,  and  that  deliveries  by 
Shell  through  the  delivery  system  in 
Canada  to  the  border  can  then 
commence  on  an  interruptible  basis. 
Firm  deliveries  at  the  level  of  25  billion 
Btu  a  day  are  projected  to  commence  on 
November  1. 1988.  according  to 
Applicant. 

Applicant  further  states  that  the  lease 
of  the  converted  line  has  a  primary  term 
extending  from  the  earlier  of  first 
deliveries  by  Shell,  or  November  1. 1988. 
to  March  31. 1999.  and  Portland  Pipe 
Line  has  reversed  the  option  to 
terminate  the  lease  on  March  31. 1996, 
March  31, 1997.  and  March  31. 1998,  on 
two  years  and  five  months'  notice  before 
each  of  such  dates,  m  the  event  that 
reconversion  of  the  18-inch  line  to  oil 
transportation  service  is  required.  In 
recognition  of  the  options  to  terminate. 
Applicant  requests  pregranted 
abandonment  of  its  operation  of  the  18- 
inch  line  in  natural  gas  service  on  March 
31, 1996.  Applicant  states  that,  in  the 
event  of  early  termination  of  the  lease,  it 
would  have  alternate  methods  of 
supplying  the  gas  transported  through 
the  converted  pipeline. 

Applicant  states  that  during  the 
period  while  interruptible  deliveries  are 
being  made.  Portland  Pipe  Line  would 
receive,  as  rental.  24  cents  per  million 
Btu,  on  all  gas  received  at  the  border 
and  transported  through  the  18-inch  line. 
When  firm  service  commences. 
Applicant  would  pay  Portland  Pipe  Line 
a  monthly  rental  of  $138,666.87  (U.S.). 
plus  6  cents  per  Mcf  on  all  gas 
transported  through  the  converted  line. 
it  is  stated. 

According  to  Applicant,  the  estimated 
cost  of  acquiring  the  approximately  48 
miles  of  8-inch  line  from  Northern 
Utilities,  the  cost  of  converting  the  18- 
inch  oil  pipeline  to  natural  gas  service 
and  the  cost  of  cons^cting 
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interconnections,  metering  and 
appurtenant  facilities  is  $5,844,500. 
Temporary  Hnancing  would  be  provided 
by  a  short-term  bank  loan  which  would 
be  replaced  by  permanent  financing  in 
the  form  of  a  long-term  loan  of 
$3,500,000  and  an  equity  contribution 
from  Applicant's  parent.  Northern 
Utilities,  of  $2,600,000.  Applicant  states. 

Applicant  states  that  it  has  filed  an 
application  with  the  Economic 
Regulatory  Administration  at  Docket 
No.  86-4^NG  for  authority  pursuant  to 
section  3  of  the  Natural  Gas  Act  to 
import  natural  gas  from  Canada 
purchased  under  the  Gas  Sales  Contract 
with  Shell.  Shell,  it  is  stated,  would  be 
responsible  for  the  arrangements  in 
Canada  for  transporting  the  gas  from  the 
producing  area  to  the  delivery  point  to 
Applicant  at  the  border. 

The  Gas  Sale  Contract  provides  for  a 
two-part  demand  and  commodity  pricing 
structure  when  firm  deliveries 
commence  and  a  single  commodity  rate 
during  the  period  of  interruptible  service 
preceding  firm  deliveries,  according  to 
Applicant.  Applicant  states  that  the 
demand  component  after  firm  deliveries 
commence  would  consist  of  the  sum  of 
the  fixed  costs  incurred  by  Shell  for  the 
transportation  of  the  gas  from  Alberta  to 
the  border  delivery  point  and  that  the 
commodity  charge  is  a  function  of  an 
adjusted  border  price,  minus  the 
demand  charge.  Applicant  states  that 
the  border  price  is  subject  to  adjustment 
monthly  according  to  a  formula  that  is 
designed  to  make  the  price  of  the  Shell 
gas  continuously  responsive  over  the  life 
of  the  contract  to  the  competitive  prices 
of  alternative  fuels  and  domestic  gas 
supplies  available  in  Applicant's  market 
in  Maine,  New  Hampshire  and 
Massachusetts.  According  to  Applicant, 
a  base  border  price  of  $3.31  per  million 
Btu  has  been  established  in  the  contract 
which  would  be  adjusted  monthly 
through  a  formula  based  on  a  market 
basket  of  competitive  alternatives:  No.  2 
fuel  oil.  No.  6  fuel  oil.  both  high  and  low 
sulphur,  and  the  weighted  average  cost 
of  Applicant's  other  available  firm 
natural  gas  supplies. 

Applicant  proposes  to  passthrough  the 
purchase  cost  of  the  Shell  gas  in  its  rates 
on  an  "as-billed"  basis  and  Applicant 
requests  that  it  be  relieved  of  the 
reduced  purchased  gas  costs 
requirements  of  the  incremental  pricing 
provisions  of  Part  282  of  the 
Commission's  Regulations  insofar  as 
such  provisions  might  be  applicable  to 
its  purchases  from  Shell. 

Applicant  states  that  the  Shell  supply 
is  being  acquired  for  system  supply  to 
meet  the  growing  requirements  of  its 
customers'  markets  and  can  be 
absorbed  by  the  markets  without 


displacing  Applicant's  existing  long- 
term  supplies. 

Comment  date:  November  26, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Nortbem  Natural  Gas  Company 
Division  of  Enron  Corp. 

[Docket  No.  CP87-41-O00] 
November  7, 1986. 

Take  notice  that  on  October  28, 1986. 
Northern  Natural  Gas  Company,  a 
Division  of  Enron  Corp,  (Northern),  2223 
Dodge  Street.  Omaha,  Nebraska  68102, 
filed  in  Docket  No.  CP87-41-000.  a 
request  pursuant  to  §S  157.205  and 
157.212  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authority  to  construct  a 
delivery  point  and  appurtenant  facilities 
to  accommodate  natural  gas  deliveries 
to  Minnegasco,  Inc.  (Minnegasco),  a 
local  distributor  in  the  State  of 
Minnesota,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Northern  states  that  it 
seeks  authority  ot  construct  a  small- 
volume  delivery  point  to  accommodate 
natural  gas  deliveries  to  the  community 
of  Credit  River  Township.  Scott  County. 
Minnesota,  a  resale  customer  of 
Minnegasco.  Northern  states  that  the 
approximate  total  quantity  to  be 
deivered  to  Minnegasco  at  the  subject 
delivery  point  would  be  13  Mcf  on  a 
peak  day  and  1,950  Mcf  on  an  annual 
basis.  The  total  cost  to  construct  the 
proposed  facilities  is  estimated  to  be 
$4,919.  Northern  advises  that 
Minnegasco  would  be  required  to 
contribute  $4,032  in  aid  of  construction. 

Comment  date:  December  22. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Granite  State  Gas  Transmission.  Inc. 

(Docket  No.  CP87-4O-0001 
November  7, 1988. 

Take  notice  that  on  October  27. 1986, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State),  120  Royal!  Street, 
Canton,  Massachusetts  02021  filed  in 
Docket  No.  CP87-40-000  an  application 
pursuant  to  S  153.10  of  the  Commission's 
Regulations  for  a  Presidential  Permit  for 
the  construction,  operation, 
maintenance,  and  connection  of 
facilities  at  the  United  States-Canadian 
international  border  near  North  Troy, 
Vermont,  and  Highwater,  Quebec,  for 
the  importation  of  natural  gas  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Concurrently  therewith.  Granite  State 
filed  an  application  in  Docket  No.  CP87- 


39-000  for  a  certificate  of  public 
convenience  and  necessity  pursuant  to 
Section  7  of  the  Natural  Gas  Act  seeking 
authority  to  lease,  acquire,  construct 
and  operate  the  necessary  natural  gas 
pipeline  facilitues  to  enable  Granite 
State  to  import  natural  gas  from  Canada 
and  to  resell  the  imported  gas  in  its 
market  areas  in  Maine,  New  Hampshire, 
and  Massachusetts. 

Comment  date:  November  26, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

6.  Nortbem  Border  Pipeline  Company 

(Docket  No.  CP86-395-0(n] 
November  7, 1986. 

Take  notice  that  on  October  15, 1986, 
Northern  Border  Pipeline  Company 
(Applicant),  2800  Dodge  Street,  Omaha, 
Nebraska  68131,  filed  in  Docket  No. 
CP86-395-001  a  petition,  pursuant  to 
Rule  207  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.207) 
and  section  7(c]  of  the  Natural  Gas  Act, 
seeking  a  limited-term  waiver  of 
§  S  284.7  and  284.8  of  the  Conunission's 
Regulation  promulgated  under  Order  No. 
436,  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  seeks  waiver  of  those 
provisions  of  the  Commission's 
Regulations  which  require  that  rates  for 
transportation  service  rendered  under 
Subpart  G  of  Part  157  of  the  Regulations 
be  volume-trie  and  designed  on  the 
basis  of  projected  units  of  service. 
Applicant  asserts  that  since  the 
Commission's  September  16, 1986  order 
in  Docket  No.  CP8d-395-000,  which 
scheduled  a  technical  conference  to 
consider  Applicant's  application  for  a 
blanket  certificate  [Northern  Border 
Pipeline  Company),  36  ¥ER£^  61,283 
(1986)),  it  has  received  several  written, 
as  well  as  oral,  requests  from  potential 
shippers  for  the  transportation  of  gas 
through  Applicant's  pipeline  system. 
Applicant  claims  that  a  waiver  is 
necessary  in  order  to  permit  it  to 
transport  gas,  pending  further  action  by 
the  Commission  after  the  conclusion  of 
the  technical  conference,  above. 

Applicant  avers  that  it  meets  the 
Commission's  standards  for  waiver  of 
§  S  284.7  and  284.8  of  the  Regulations,  as 
these  standards  were  articulated  in  a 
June  27, 1986  order  issued  to  Texas 
Eastern  Transmission  Corporation  in 
Docket  No.  RP86-110-000  [Texas 
Eastern  Transmission  Corporation,  35 
FERC  H  61,405  (1986)).  Applicant 
requests  that  a  waiver  issue,  to  continue 
through  the  earlier  of  March  1, 1987  or  30 
days  after  the  effective  date  of  any  final 
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Commission  order  in  Docket  No.  CP8&- 
395-OOa 

Comment  date:  November  26. 1986.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  Panhandle  Eastern  Rpe  line 
Company  and  Tninkline  Gas  Company 

[Docket  No.  CP87-15-000] 
Noveml>er  10, 1986. 

Take  notice  that  on  October  9, 1988. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  and  Tninkline  Gas 
Company  (Trunkline),  hereinafter  jointly 
referred  to  as  Applicants,  P.O.  Box  1642, 
Houston.  Texas  77001.  filed  in  Docket 
No.  CP87-15-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
partially  abandon  a  transportation 
service  to  Mississippi  River 
Transmission  Corporation  (MRT).  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicants  explain  that  the  partial 
abandonment  would  render  a  reduction 
of  the  firm  transportation  quantity  of 
natural  gas  from  13,500  Mcf  per  day  to 
6.750  Mcf  per  day. 

Panhandle  and  Trunkline  provide 
service  to  MRT  pursuant  to  Rate 
Schedules  T-38  and  T-60,  respectively, 
it  is  explained. 

Comment  date:  December  1, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Pacific  Gas  Transmission  Company 

[Docket  No.  CP87-21-000] 
November  10, 1986. 

Take  notice  that  on  October  14. 1988. 
as  supplemented  November  3. 1986. 
Pacific  Gas  Transmission  Company 
(Applicant).  160  Spear  Street.  San 
Francisco.  California  94105-1570.  filed 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  (1)  the  interruptible 
transportation  of  natural  gas  in 
interstate  commerce;  and  (2)  pregranted 
abandonment  authorization  upon 
termination  of  the  transportation 
agreement,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

It  is  stated  that  the  transportation 
would  be  accomplished  by  means  of  a 
delivery  to  Applicant  at  Kingsgate. 
British  Columbia,  of  up  to  338.900  Mcf  of 
natural  gas  per  day  for  the  account  of 
Salmon  Resources  Ltd.  (Salmon),  and 
the  redelivery  of  such  natural  gas  to 
Salmon  at  a  points  of  interconnection 
between  the  pipeline  systems  of 


Applicant  and  the  Washington  Water 
Power  Company  at  Starr  Road  near 
Spokane.  Washington,  and  Pacific  Gas 
and  Electric  Company  at  Malin,  Oregon. 
Applicant  states  that  the  proposed 
maximimi  daily  quantities  at  the 
proposed  delivery  points  at  Starr  Road 
and  Marlin,  Oregon,  are  to  be  31.130  Mcf 
and  307,600  Mcf  of  natural  gas  per  day, 
respectively.  Applicant  further  states 
that  the  interruptible  transportation 
service  would  be  accomplished  through 
the  utilization  of  existing  capacity 
available  on  applicant's  system.  It  is 
alleged  that  the  tCTm  of  the  agreement 
would  be  for  a  primary  term  of  90  days, 
not  to  exceed  one  year. 

It  is  further  stated  that  Applicant  also 
seeks  pregranted  abandonment 
authorization  to  terminate  service  upon 
termination  of  the  transportation 
agreement 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP87-35-000] 
November  10, 198B. 

Take  notice  that  on  October  24, 1986. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
P.O.  Box  1208.  Lombard,  Illinois  60148, 
filed  in  Docket  No.  CP87-35-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Natural  (1)  to  transport  on 
an  interruptible  basis  natural  gas  under 
a  gas  transportation  agreement  with 
MidVen  Pipeline  Company  (MidVen),  (2) 
to  retain  and  operate  existing  facilities, 
and  (3)  to  add  and  delete  receipt  points 
for  the  transportation  service,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  on  June  25, 1988, 
Natural  entered  into  a  gas 
transportation  agreement  with  MidVen 
to  provide  on  an  interruptable  basis 
transportation  of  up  to  60  billion  Btu 
equivalent  of  natural  gas  per  day  for 
MidVen  for  a  period  of  ten  years  from 
date  of  first  delivery  and  month-to- 
month  thereafter  until  cancelled.  Natural 
requests  authorization  to  transport  up  to 
60  billion  Btu  equivalent  of  natural  gas 
per  day  on  an  interruptible  basis  to  the 
agreement. 

Natural  lists  existing  receipt  points  in 
Nacogdoches,  Cass  and  Nueces 
Counties,  Texas.  Natural  would 
redeliver  volumes  of  gas  for  MidVen's 
account  at  existing  points  of 
interconnection  between  Natural  and 
MidVen  in  Cass  and  Kleberg  Counties. 


Texas.  Natural  states  that  the  above 
existing  points  were  originally 
constructed  to  provide  transportation 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  only,  and  so  were 
non-jurisdictional.  Natural  requests 
certificate  authorization  to  retain  and 
operate  the  facilities  for  the  purpose  of 
the  transportation  proposed  herein. 

Natural  proposes  to  charge  MidVen  a 
transportation  rate  consistent  with  its 
maximum  rate  levels  under  Rate 
Schedule  TRT-1.  effective  July  1. 1986, 
ranging  from  1.0  cent  to  17.3  cents  per 
million  Btu  equivalent  depending  on  the 
receipt  and  delivery  points  used.  Natural 
also  proposes  to  charge  MidVen  the 
currently  effective  GRl  surcharge,  if 
required. 

Natural  further  requests  authorization 
to  add  and  delete  receipt  points  as 
required  to  support  the  transportation 
service.  The  construction  of  such  receipt 
points  added  to  implement  the 
arrangement  would  be  done  under 
Natural's  blanket  authorization  in 
Docket  No.  CP82^4(12-<X)0. 

Comment  date:  December  1, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP87-35-(IOO] 
November  10. 1986. 

Take  notice  that  on  October  24, 1988. 
Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs.  Colorado  80944.  filed  in  Docket 
No.  CP87-38-000.  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  nesessity  authorizing 
the  reduction,  at  CIG's  option,  of  the 
general  daily  entitlement  of  natural  gas 
sold  by  CIG  to  Natural  Gas  Pipeline 
Company  of  America  (NGPL)  during  the 
period  from  December  1  through  the  last 
day  of  February  (swrtng  period)  for  each 
year  during  the  term  of  the  service 
agreement  with  NGPL.  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CIG  states  that  on  June  26. 1986,  it 
executed  a  service  agreement  with 
NGPL  incorporating  a  general  daily 
entitlement  of  130.000  Mcf  of  natural  gas 
per  day.  as  authorized  by  the 
Commission's  order  issued  September 
30, 1985,  in  Docket  No.  CP85-381-000. 
CIG  further  states  that  the  service 
agreement  reestablishes  the  provision 
for  a  swing  period  reduction  from 
130,000  Mcf  of  natural  gas  per  day  to 
90,000  Mcf  of  natural  gas  per  day 
commencing  with  the  1986-1987  heating 
season.  CIG  asserts  that  the  option  to 
reduce  deliveries  to  NGPL  during  the 
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winter  heating  season  allows  CIG  to 
obtain  additonal  peak  day  and  general 
heating  season  gas  volumes  if  needed. 
No  change  in  the  Total  Annual 
Entitlement  to  volume  for  NGPL  is 
proposed  in  the  instant  application. 

CIG  requests  that  the  audiority  sought 
in  the  instant  application  be  issued  on  or 
before  December  1, 1986.  in  order  that 
the  swing  period  reduction  may,  if 
necessary,  be  utilized  during  the  1988-87 
heating  season. 

Comment  date:  December  1, 1986.  in 
accordance  with  Standard  Paragra^  F 
at  the  end  of  this  notice. 

11.  Algonguin  Gas  Transmissioa 
Company 

[Docket  No.  CP86-I89-009] 
November  10, 1988. 

Take  notice  that  on  October  31, 1988. 
Algonquin  Gas  Transmission  Company 
(Petitioner).  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135,  filed  in 
Docket  No.  CP86-189-003  a  petition  to 
amend  the  Commission's  order  issued 
on  December  24. 1985.  pursoant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  Petitioner  to  extend  a 
limited-term  transportatian  service  with 
pre-granted  abanckximent  for 
Commonwealth  Gas  Company 
(Commonwealth]  until  February  13, 
1987.  all  as  more  fully  set  forth  in  the 
petition  to  amend  whidi  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  Commonwealth 
has  requested  it  to  provide  firm 
transportation  service  for  natural  gas 
supplies  that  Commonwealth  has 
acquired  from  Boston  Gas  Company 
(Boston  Gas]  to  meet  expected  peak 
service  requirements  in  place  of 
synthesized  naturfd  gas  supplies  during 
the  period  December  23. 1986.  through 
FebruEuy  13, 1987.  Petitioner  avers  that 
the  requested  service  is  similiar  to  the 
transportation  service  which  was 
authorized  by  the  Commission  by  the 
order  of  December  24, 1985,  and  which 
expired  on  February  16, 1986,  for 
Commonwealth.  Therefore.  Petitioner 
requests  authority  to  transport  by 
displacement,  through  existing  facilities 
and  receipt/ delivery  points  with  Boston 
Gas  and  Commonwealth,  a  maximum 
transportation  quantity  of  up  to  5  billion 
Btu  equivalent  of  natural  gas  per  day. 
with  a  total  maximum  quantity  for  the 
full  period  of  260,576  billion  Bto 
equivalent  of  natural  gas.  Petitioner 
states  that  it  intends  to  render  such 
transportation  services  to 
Commonwealth  pursuant  to  revised 
Rate  Sdiedule  X-29  in  Petitioner's  FERC 
Gas  Tariff  Original  Volume  No.  2,  for  a 
limited-term  starting  the  later  of 


December  23. 1986,  or  upon  the  date 
Petitioner  accepts  the  certificate 
authorizing  the  extension  of  the  service, 
with  pre-granted  authority  to  abandon 
the  transportation  service  as  of 
February  13, 1987.  Petitioner  proposes  to 
charge  a  tranqjortation  rate  of  in474 
cents  per  billion  Btu  equivalent  of 
natural  gas  transported,  whidi  diaige  is 
the  estabtisfaed  rate  charged  by 
Petitioner  for  Rate  Schedule  X-29 
transportation  service. 

Comment  date:  December  1, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Enei^ 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedore  (18  CFR  385.211  and  385.214] 
and  the  Regulations  under  the  Natmvl 
Gas  Act  (18  CFR  157.10).  AH  protests 
filed  with  the  Commiseon  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protectants 
parties  to  the  proceediiig.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  beting  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Cofmnissioii's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
witboat  fijr^ier  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intovene  b  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commitsion's 
sta^  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Conmiission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 


notice  of  intervention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  witfiin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  die  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc  ae-25942  Filed  11-17-86:  8:45  am] 

BHUm  CODE  RU-St-H 


[Dockat  No.  TAa3-2-3t-008] 

Artcla  Energy  Resources,  s  division  of 
Artcta.  Inc.;  PetRhm  for  Waiver 

NoTember  13, 1986. 

Take  notice  that  on  November  6. 1986. 
Arkla  Energy  Resources  ("AER"),  a 
division  of  Arkla,  Inc.,  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  TA83-2-31.  a  petition  for 
waiver  of  requirements  imposed  in  that 
docket  and  implemented  in  AER's  tariff, 
in  order  to  permit  AER  more  equitably 
and  efficiently  to  refund  the  purchased 
gas  cost  portion  of  a  1963  minimum  bill 
deficiency  payment  paid  to  AER  by 
Northwest  Central  Pipe  Line 
Corporation  ("NWC"),  all  as  more  fully 
set  forth  in  the  petition  that  is  on  file 
with  the  Commission  and  open  to  public 
inspectiiML 

AER  requests  that  the  Commission 
grant  a  waiver  of  AER's  tariff  to  permit 
AER  (a)  to  calculate  the  refund  due  its 
jiu-isdictional  customers  with  respect  to 
the  purchase  gas  cost  portion  of  NWC's 
1983  minimum  bill  deficiency  payment 
on  the  basis  of  AER's  jurisdicticmal 
sales  during  the  twelve-months  ended 
December  31, 1983,  and  (b]  to  make  a 
lump  sum  refund  of  the  resulting 
amounts  directly  to  those  customers. 
AER  states  that  the  relief  it  requests  is 
consistent  with  the  expectations  of  all 
participants  in  a  settlement  reached  in 
this  docket  and  approved  by  the 
Commiseon  on  August  13. 1984.  AER 
further  asserts  that  the  proposed  period 
for  calculating  the  refund  is  appropriate 
because  it  corresponds  to  the  period 
during  which  NWC's  minimum  bill 
deficiency  was  incurred  and  before 
NWC's  purchase  patterns  were  altered 
in  light  of  Commission  Order  No.  380-C. 
AER  further  states  that  its  proposal  will 
be  administratively  efficient  and  permit 
repayment  of  the  refund  promptly 


41664 


Federal  Register  /  Vol.  51.  No.  222  /  Tuesday.  November  18.  1986  /  Notices 


following  the  termination  of  the  period 
during  which  NWC  is  permitted  to  make 
up  the  minimum  bill  deficiency  for 
which  payment  was  made.  AER  states 
that  it  has  discussed  this  proposal  with 
its  jurisdictional  customers,  who  agree 
that  the  proposal  provides  for  a  more 
equitable  method  of  accounting  for  the 
1983  minimum  bill  deficiency  payment. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20. 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-26004  Filed  11-17-66;  8:45  am) 

BILUNG  CODE  S717-0t-«l 


[Project  No.  9521-001] 

Uoyd  Ladd;  Surrender  of  Preliminary 
Permit  ' 

November  13, 1986. 

Take  notice  that  Lloyd  Ladd, 
permittee  for  the  Ladd  Etem  Project  No. 
9521  located  on  the  China  Lake  Outlet 
Stream  in  Kennebec  County,  Maine,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  April  25, 1986.  and  would  have 
expired  on  March  31, 1989.  The 
permittee  states  that  analysis  of  the 
Ladd  Dam  Project  did  not  indicate 
feasibility  for  development. 

The  permittee  filed  the  request  on 
October  24. 1986,  and  the  preliminary 
permit  for  Project  No.  9521  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-26006  Filed  11-17-86;  8:45  am] 

BtUJNG  CODE  Srir-AI-M 


[Docket  No.  RP86-128-003] 

Oiiio  River  Pipeline  Corp.;  Proposed 
Ciianges  in  FERC  Gas  Tariff 

November  13, 1986. 

Take  notice  that  on  November  4, 1986, 
Ohio  River  Pipeline  Corporation  (Ohio 
River)  tendered  for  filings  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Substitute  Original  Sheet  No.  4 
Substitute  Original  Sheet  No.  5 
Substitute  Original  Sheet  No.  10 
Second  Substitute  Original  Sheet  No.  11 
Substitute  Original  Sheet  No.  41 
Substitute  Original  Sheet  No.  42 
Substitute  Original  Sheet  No.  49 

Ohio  River  states  that  these  revised 
tariff  sheets  are  being  filed  as  a  result  of 
a  technical  conference  held  pursuant  to 
the  Commission's  order  dated  June  30, 
1986  in  Docket  No.  RP86-128-000  and 
subsequent  discussions  between  Ohio 
River  and  the  Commission's  Staff. 

Ohio  River  requests  waiver  of  all 
Commission  rules  and  regulations,  as 
necessary,  to  permit  the  tendered  tariff 
sheets  to  become  effective  on  July  1, 
1986.  A  copy  of  this  filing  was  provided 
to  Indiana  Gas  Company,  Inc.,  Ohio 
River's  parent  and  sole  sales  customer. 

Simultaneously  with  this  filing,  Ohio 
River  has  filed  a  Motion  For  A 
Determination  That  A  Filing  Fee  Is  Not 
Required  Pursuant  to  49  CFR  381.110  Or, 
In  The  Alternative.  For  Waiver  Of  Filing 
Fee  Pursuant  to  49  CFR  381.106. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  actiwi  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-26008  Filed  11-18-86;  8:45  am] 

BILUNQ  COOE  6717-«1^  .^,' 


[Docket  No.  RP86-44>002] 

Valero  Interstate  Transmission  Coj 
Tariff  Filing 

November  13, 1986 

Take  notice  that  on  Octob^  30. 1986, 
Valero  Interstate  Transmission 
Company  (Vitco)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  Nos.  1  and  2: 

Original  Volume  No.  1 

3rd  Revised  Sheet  No.  7 

Isf  Revised  Sheet  Nos.  7.1  through  7.8 

6th  Revised  Sheet  No.  6 

1st  Revised  Sheet  Nos.  8.1  through  8.6 

1st  Revised  Sheet  No.  9.1 

12th  Revised  Sheet  No.  14 

2nd  Revised  Sheet  No.  14.2 

1st  Revised  Sheet  Nos.  22  through  29 

Original  Sheet  Nos.  29.1  through  29.8 

Ist  Revised  Sheet  Nos.  49  through  51 

Original  Sheet  No.  51.1 

2nd  Revised  Sheet  Nos.  52  through  54 

Original  Sheet  No.  54.1 

Original  Volume  No.  2 

1st  Revised  Sheet  Nos.  1  and  2 
7th  Revised  Sheet  No.  8 

Vitco  states  that  these  tariff  sheets 
implement  the  July  16, 1986.  "Stipulation 
and  Agreement  in  Settlement  of  Rate 
Proceeding"  which  was  approved 
October  3, 1986  by  Commission  letter 
order.  Vitco  further  states  that  these 
tariff  sheets  are  identical  to  those 
attached  to  the  Stipulation  and 
Agreement  as  modified  for 
typographical  errors  by  sheets  filed  with 
Vitco's  August  11, 1986  Reply 
Comments.  The  tariff  sheets  contain  as 
paragraph  5(k)  of  the  General  Terms  and 
Conditions  the  "use-it-or-lose-it" 
provision  for  interruptible  transportation 
service  approved  by  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  86-26010  Filed  11-17-86;  8:45  am) 

WLUNG  CODE  •717-01-M 
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Office  of  Energy  Researcti 

Magnetic  Fusion  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Magnetic  Fusion  Advisory 
Committee. 

Date  and  Time:  Wednesday,  December  3, 
1986,  8:30  a.m.-5:00  p.m.,  Thursday,  December 
4, 1986,  8:30  a.m.-3:00  p.m. 

Location:  GA  Technologies,  Inc.,  Room  No. 
T-120, 10955  John  Jay  Hopkins  Drive.  San 
Diego,  California. 

Contact:  Thomas  G.  Finn,  Office  of  Fusion 
Energy,  Office  of  Energy  Research,  ER-50.2 
U.S.  Department  of  Eneigy,  Mail  Stop  G-236, 
Washington.  DC  20545,  Phone:  (301)-353- 
4941. 

Purpose  of  the  Committee 

To  provide  advice  to  the  Secretary  of 
Energy  on  the  Department's  Magnetic 
Fusion  Energy  Program,  including 
periodic  reviews  of  elements  of  the 
program  and  reconunendations  of 
changes  based  on  scientific  and 
technological  advances  or  other  factors; 
advice  on  long-range  plans,  priorities, 
and  strategies  to  demonstrate  the 
scientific  and  engineering  feasibility  of 
fusion;  advice  on  recommended 
appropriate  levels  of  funding  to  develop 
those  strategies  and  to  help  maintain 
appropriate  balance  between  competing 
elements  of  the  program. 

Agenda  Outline 

Wednesday.  December  3, 1986—8:30 
AM 

1.  Welcome — D.  Overskei. 

2.  New  Developments  in  International 
Cooperation— J.  Clarke. 

3.  MFAC  Report  on  the  Technical 
Planning  Activity  Panel  (TPA)— C.  Baker 
and  H.  Weitzner. 

4.  MFAC  Discussion  on  TPA  Panel. 
Lunch 

5.  MFAC  Discussion  on  TPA  Panel/ 
Pubic  Comments. 

6.  Presentation  on  Fusion  Materials 
Program— R.  Conn  and  E.  Bloom. 

7.  MFAC  Report  on  Materials 
Charge — (Review  of  lEA  Panel  of 
Experts)— L  Berry. 

6.  MFAC  Discussion. 

9.  Public  Comments  (10-minute  rule). 

Adjourn  5:(K)  PM 

Thursday,  December  4, 1986— 8:30  AM 

1.  Report  on  ERAB  Panel— R. 
Davidson. 

2.  MFAC  Recommendations  on  TPA/ 
MFAC  Comments/Public  Comments. 
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3.  MFAC  Recommendations  on  lEA 
Materials  Panel/MFAC  Discussion/ 
Public  Comments. 

4.  GA  Presentation. 

Lunch 

5.  GA  Presentation. 

6.  Other  Business. 

7.  Public  Comments  (10-minute  rule). 

Adjourn  3«)  PM 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  lliomas 
G.  Finn  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made 
to  include  the  presentation  on  the 
agenda.  The  Qiairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

Available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room.  Room  1E190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC.,  between  9:00 
a.m.  and  4KX)  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC,  on  November 
13, 1986. 

|.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  86-26024  Filed  11-17-86;  8:45  am] 

MLUNG  CODE  $4S0-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1628] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

November  10, 1986. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW..  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-657-3800).  Oppositions  to 
these  petitions  must  be  filed  within  15 
days  after  publication  of  this  Public 


Notice  in  the  Federal  Register.  Replies  to 
an  opposition  must  be  filed  within  10 
days  after  the  time  for  filing  oppositions 
has  expired. 

Subject  MTS  and  WATS  Market 
Structure:  Average  Schedule  Companies. 
(CC  Docket  No.  78-72.  Phase  I). 

Number  of  petitions  received:  4. 

Subjects:  Authorized  Rate  of  Return 
for  the  Intemstate  Servcies  of  AT&T 
Conununications  and  exchange 
Telephone  Companies.  (CC  Docket  No. 
84-800,  Phase  UI). 

Number  of  petitions  received:  1. 
Federal  Communications  Commission. 
William  |.  Tiicarico, 
Secretary. 
[FR  Doc.  86-26002  Filed  11-17-86;  8:45  am] 

BMUNB  CODE  STia-St-M 


ICC  Docket  No.  86-400] 

Zip-CaH,  Inc.,  et  al. 

AGENCY:  Federal  Conununications 
Conunission  (FCC). 

ACTKMi:  Order  designating  applications 
for  hearing. 

SUMMARY:  This  order  designates  five 
appHcations  in  the  Public  Land  Mobile 
Radio  Service  for  comparative  hearing 
pursuant  to  §  22.33(c)(i)  of  the  Federal 
Communication's  Rules,  47  CFR 
22.33{c)(i).  Zip-Call,  Inc.,  File  No.  24404- 
CD-P/L-3-85,  proposes  to  construct 
additional  transmitting  facilities  for 
Station  KCI297  to  operate  on  frequency 
454.175  MHz  at  Agamenticus  Village, 
Portland  and  Saco,  Maine.  Marshall 
Communications  Corporation,  File  Nos. 
23126-CD-P/L-1-85,  228899-CD-P/L-l- 
85,  proposed  to  establish  facilities  for 
Station  KNKI563  on  frequency  454.175 
MHz  at  Auburn,  Maine  and  for  KNKI514 
on  frequency  454.175  MHz  at  Saco, 
Maine.  Summit  Mobile  Radio  Company, 
File  Nos.  24440-CD-P/L^l-85,  24444- 
CD-P/L-1-85,  proposes  to  establish 
facilities  on  frequency  454.175  MHz  for 
Station  KNKI893  at  Androscoggin, 
Maine  and  for  Station  KNKI901  at 
Falmouth  Township,  Maine.  The 
Commission  finds  that  it  is  in  the  public 
interest  to  allow  Zijj-Call,  Inc.  the 
opportunity  to  prove  that  an  additional 
location  on  its  existing  system  will 
benefit  the  public  more  than  will  service 
proposed  by  the  other  applicants. 
dates:  Within  20  days  of  the  release 
date  of  this  order,  applicants  must  file  a 
written  notice  of  their  intention  to 
appear  on  the  day  of  the  hearing  and  to 
present  evidence  on  the  specified  issues. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 


I 
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FOR  nMTNER.INFOIIIIAT10N  COKTACZ: 

Gerald  Coldfiteki  X2Q2]  63Z-645a 
^wH-HiEMTiMwr  mreiMMmtM:  niis  is  a 
summary  of  the  Common  Cainer 
Bureau's  desigaatiaB  order,  p«auaBl  to 
delegated  aatkori^  iiiffintrd  Ool»ber  14, 
1986,  and  releaaed  October  £0,  Ij8fl6. 

The  full  text  of  Goauuanan  decisions 
are  availabie  ior  inspootioa  and  oepying 
during  norma]  buaineas  liaiHv  in  the  FCC 
Dockets  Branch  ^toom  230)  VHa  M 
Street  NW..  Waahin^n.  DC  -nie 
complete  text  of  this  dedsisa  nay  also 
be  purchased  &«m  the  CanaHsaiaii's 
copy  contractor.  International 
Transcription  Service,  (202]  857-3800, 
2100  M  Street.  NW.,  Washington,  DC 
20037. 

Kevin  |.  Kedey, 

Deputy  Chief.  Domestic  Facttities  Division 
[PR  Doc.  m-TXXKn  Fried  n-7-86;  8:45  am] 

BIUJNQ  CODE  a712-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  MennaKtoa  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  tor 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA]  has  sobmitted  to  «ie 
Office  of  Management  and  Budget  the 
foDowing  Information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  85). 

Type:  Revision  of  Information  Collection 

3067-0169 
Titlr.  Write  Yom-  Own  (WYO]  Program 

Abstract:  Under  the  Wrile  Your  Own 
Program,  the  Federal  Insurance 
Administrator  may  enter  into 
arrangements  with  private  sector 
insurance  companies  to  offer  Hood 
insurance  cover^e  te  eligible  property 
owners.  The  Federal  Covemment  is  a 
guarantor  of  flood  insurance  coverage 
for  policies  written  under  the  Write 
Your  Own  Program.  To  insure  that 
Federal  funds  are  accounted  for  and 
appropriately  expended,  companies 
under  the  Write  Your  Own  Program  are 
required  to  submit  monthly  financial 
reports. 

Type  of  respondeBts:  Business  and  other 

for-profit 
Number  of  respondents:  76 
Burden  hours:  456 

Copies  of  the  above  infocnation 
collection  request  and  suvportiog 
documentation  can  be  obteined  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624, 500 
C  Street,  SW.,  Washington,  DC  20472. 


Catameats  ebould  be  diiecled  to 
FranciaePiooodt,  (202)  385-7231,  Office 
of  Management  and  Btnl^et  3235  NEOB, 
Washington,  DC  26503  wt^n  two 
weeks  of  this  Botice. 

Dated:  November  6, 1988. 
Wesley  C.  Moore, 

Acting  IXnectar.  Office  ofAdminietrative 
Support. 

[PR  Doc.  86-25944  Filed  11-17-86;  B:45  am] 

BILUNO  CODE  67ia^1-M 


f  EOERAL  MEMATION  AND 
CONC«UATION  SEflVICE 

Preaident'e  Advteory  Commitlee  on 
Medtattan  andCewcWaMon;  Meefing 

Pursuant  to  section  10  of  the  Federal 
Advisory  Comeiatee  Act  {Ma.  L.  92- 
463],  as  amended,  notice  is  faeieby  given 
that  a  meeting  of  the  Ri«*idenrs 
Advisory  Coamittee  on  Mediation  and 
Condliatian  wU  be  held  on  Tnesday, 
December  9. 1966  from  9iOQ  a  jn.  to  5:00 
p.m.  and  Wednesday,  December  10. 1986 
from  9:00  a.m.  to  5:00  p.m.  in  hearing 
room  number  1  of  fte  National  Labor 
Relations  Board,  11000  Wrlshh-e 
Boulevard.  12th  floor,  Los  Angeles. 
Califomia  90024. 

The  purpose  of  the  meeting  is  to 
obtain  the  vievws  of  represeBtatrves  of 
labor  and  management,  and  other 
qualified  individuals,  with  regard  to 
labor-managment  goals  and  objectives 
expected  to  be  achieved  within  a  period 
of  five  years.  A  hearing  procedure  will 
be  followed  in  which  the  views  of 
witnesses  will  be  transcribed  for  the 
record. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  file 
written  statement*  with  the  Conunittee, 
and  subject  to  reasonable  Committee 
procedures  may  also  make  oral 
statements  on  matters  germane  to 
subjects  under  consideration  at  the 
meeting. 

Further  information  regarding  this 
meeting  may  be  obtained  from  Mr. 
Dennis  R.  MinshaM,  Executive  Director, 
President's  Advisory  Committee  on 
Mediation  and  Conciliation,  Federal 
Mediation  and  Conciliation  Service, 
2100  K  Street.  NW.,  Washington,  DC 
20427,  or  call  (202)  653-5290. 

Dated:  November  12, 1986. 
Duane  M.  Bnckmaster 

Deputy  Director.  Federal  Mediation  and 

Conciliation  Service. 

(FR  Doc.  86-25923  Filed  11-17-86:  8:45  am] 

BILUNQ  CODE  WTt-»-m 


DEPARTMENT  OF  HEALfN  ^MD 
HUMAN  SERVICES 

Food  and  Drug  Admini*«tleii 

[Doclrat  Me.  «5¥-0«Mj 

•»pi  wed  Wwtanoe  for  Laaeraoope 
OMNIplua™  Supgtoal  Laaer  Syolem; 
Availability 

AOENCX:  Food  and  Dn«  AdminiskBtion. 
AcnoN:  Notice. 


•UMMMtv:  The  Rsod  and  Drug 
Administration,  fFDA]  is  announcing 
that  a  variance  for  the  performance 
standard  Tor  laser  prodMcts  has  been 
ap4)roved  by  FDA'a  Center  for  Devices 
and  Radiokigical  Health  (CmiiQ  for  the 
Laserscope  OMNIpJus™  surgical  laser 
system  manufactured  by  Laserscope. 
Santa  Clara,  CA. 

DATES:  TTie  variance  became  effective 
August  8, 1986,  and  terminates  Angust  8, 
1991. 

address:  The  application  aod  aH 
correspondence  on  the  appUcation  luve 
been  placed  in  the  Dockets  Man^gemeat 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62, 5600  Fisbers 
Lane,  Rockville.  1^  20857. 


FOR  FURTHER  JMQIMAIWN  CONTACT: 
Tracy  Donovan,  Center  and  Devices  and 
Radiological  Health  (FffZ-«),  Food  and 
Omg  Admittistiiation,  5600  FiMierB  Lane. 
Rockville.  MD  20857. 301-443-4874. 


SUPPLEMENTARY  INFORNM1WN:  Under 
§  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C  263i), 
CDRH  has  granted  Laserscope.  3950 
Scott  Blvd.,  Bldg.  29,  Santa  Clara,  CA 
95054,  a  variance  frera  i  1040.ia(f)(5)(iiq 
(21  CFR  1040.10(f](5)(iii)J  of  tiie 
performance  standard  for  laser  products 
for  the  Laserscope  OMNIplus™  surgical 
laser  system.  The  system  is  a  pulsed 
solid  state  twin  crystal  laser  used  in  a 
variety  of  surgical  procedures  |e.g., 
treatment  of  port  wine  stain  aod 
tattoos). 

The  specific  reqiurenteBts  of  the 
standard  form  wiink  a  variance  has 
been  granted  pertains  to  the  ^ovision  trf 
§  1040.10(f](5)(iii).  which  roquh-es  that 
after  August  26, 1986,  laser  systems  must 
include  an  emission  indicator  on  each 
separately  housed  laser  and  on  each 
operation  control  of  a  laser  system  if 
such  laser  or  operation  can  be  operated 
at  a  distance  of  greater  than  2  meters 
from  any  separately  housed  portion  of 
the  laser  product  tnampoFatrng  an 
emiasicm  indicator.  AH  other  provif»ion8 
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of  the  performance  standard  remain 
applicable  to  the  product. 

CDRH  has  determined  that  (1)  the 
requirement  of  §  1040.10(f)(5)(iii)  is  not 
appropriate  for  laser  systems  equipped 
with  a  line-of-sight  cordless  infrared 
remote  control  unit,  and  (2)  suitable 
means  of  radiation  safety  and  protection 
will  be  provided  by  the  supplemental 
features  and  information  provided  to 
users.  Therefore,  on  August  8, 1988, 
CDRH  approved  the  requested  variance 
by  a  letter  to  the  manufacturer  from  the 
Deputy  Director  of  CDRH. 

To  assure  that  the  product  shows 
evidence  of  the  variance  approved  for 
the  manufacturer,  the  product  shall  bear 
on  the  certification  label  required  by 
§  1010.2(a)  (21  CFR  1010.2(a))  a  variance 
number,  which  is  the  FDA  docket 
number,  and  the  effective  date  of  the 
variance. 

In  accordance  with  §  1010.4,  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358.  82  Stat.  1177-1179 
(42  U.S.C.  263f))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drujgs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  November  7, 1986. 
)ohn  C.  VUIforth. 

Director.  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  86-25936  Filed  11-17-86;  8:45  am] 

BILLING  CODE  41S0-01-M 


[Docket  No.  86P-0393] 

Petition  Requesting  10  Years' 
Exclusivity  for  Hydrocortisone 
Butyrate 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  In  keeping  with  agency 
policy,  the  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
filing  of  a  petition  requesting  a  period  of 
10  years'  marketing  exclusivity  under 
section  505(j)(4)(D)(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  Act) 
(21  U.S.C.  255(j)(4)(D)(i))  for 
hydrocortisone  butyrate,  a  topical 
steroid  drug.  The  agency  previously  has 
accorded  hydrocortisone  butyrate  a 
period  of  2  years'  exclusivity  under 


section  505(j)(4)(D)(v)  of  the  act.  FDA  is 
giving  notice  of  the  filing  of  this  petition 
to  all  interested  persons  because,  should 
FDA  decide  to  grant  the  petition,  this 
decision  may  affect  the  date  when 
approval  for  marketing  of  generic 
versions  of  hydrocortisone  butyrate  may 
be  made  effective. 

date:  Comments  by  December  18. 1986. 
ADDRESS:  Requests  for  a  copy  of  the 
petition  and  written  comments  regarding 
the  petition  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adele  S.  Seifried,  Center  for  Drugs  and 
Biologies  (HFN-362),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8046. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1984,  the  President  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984. 
This  act  amends  the  Federal  Food,  Drug, 
and  Cosmetic  Act  authorizing,  among 
other  things,  the  agency  to  accept 
abbreviated  new  drug  applications 
(ANDA's)  for  most  previously  approved 
new  drug  products.  This  legislation  also 
provides  for  extending  the  term  of  a 
patent  which  claims  a  product,  use,  or 
method  of  manufacture  that  was  subject 
to  a  regulatory  review  period  in 
accordance  with  the  act.  Further,  this 
new  legislation  also  provides  for  periods 
of  exclusive  marketing  of  certain  new 
drug  products  submitted  in  an 
application  (or  a  supplement  to  an 
application)  under  section  505(b)  of  the 
act.  An  ANDA  or  new  drug  application 
described  in  section  505(b)(2)  of  the  act 
for  such  a  drug  may  not  be  submitted 
(under  some  provisions)  or  made 
effective  (under  other  provisions)  imtil 
the  period  of  "exclusive"  marketing 
ends. 

The  new  drug  products  that  have  been 
granted  "exclusivity"  under  one  of  the 
several  exclusivity  provisions  of  this 
new  legislation  are  set  forth  in  the 
volume  entitled  "Approved  Prescription 
Drug  Products  with  Therapeutic 
Equivalence  Evaluations"  (the  list)  and 
its  monthly  supplements.  In  addition,  the 
period  of  exclusivity  is  shown. 

The  agency  believes  that  all 
exclusivity  information  appearing  in  the 
list  is  correct,  and  expects  that  such 
information  appearing  in  any  future 
supplements  to  the  list  will  also  be 
correct.  However,  interested  persons 
may  disagree  with  the  agency's  findings 
and  believe  that  FDA  has  excluded 
exclusivity  information  that  should  have 
been  included,  or  included  exclusivity 
information  that  should  have  been 
excluded.  Accordingly.  FDA  has 


established  a  policy  that  whenever  an 
interested  person  submits  a  citizen 
petition  requesting  such  inclusion  or 
exclusion,  the  agency  will  publish  a 
notice  in  the  Federal  Regbter  of  the 
availability  of  the  petition.  This 
publication  is  constructive  notice  to  all 
interested  persons  that  they  may  be 
affected  by  the  petition  and  gives  them 
an  opportunity  to  submit  their  comments 
on  the  petition  to  the  agency.  Persons 
potentially  affected  include  holders  of 
approved  ANDA's  or  approved  new 
drug  applications  decribed  in  section 
505(b)(2)  the  effective  dates  of  which 
might  be  changed  by  a  decision  to  grant 
the  petition,  persons  who  have  pending 
ANDA's  or  new  drug  applications 
described  in  section  S05(b)(2]  or  who 
contemplate  submitting  such 
applications  that,  when  approved, 
would  have  effective  dates  that  will  be 
determined  by  the  decision  on  the 
petition  or,  in  some  cases,  persons 
whose  right  to  submit  such  application 
may  be  affected. 

Although  the  agency  has  made  an 
initial  determination  that  hydrocortisone 
butyrate  is  entitled  only  to  2  years' 
exclusivity,  in  accordance  with  the 
policy  above,  FDA  is  announcing  a  filing 
of  a  petition  (86P-0393)  submitted  on 
behalf  of  Gist-Brocades  that 
hydrocortisone  butyrate  be  accorded  10 
years'  exclusivity.  Gist-Brocades 
requests  that  FDA  reconsider  its 
determination  on  exclusivity  for 
hydrocortisone  butyrate.  Gist-Brocades 
states  that  the  drug  should  be  accorded 
10  years'  exclusivity  under  section 
505(j)(4)(D)(i)  of  the  act. 

FDA  is  reviewing  the  merits  of  this 
petition  and.  by  this  notice,  is  giving 
anyone  who  may  be  affected  by  this 
petition  an  opportunity  to  submit 
comments  within  30  days. 

Interested  persons  may.  on  or  before 
December  18, 1986.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
petition.  These  comments  will  be 
considered  in  preparing  an  agency 
response  to  the  petition.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  petition  and  received 
comments  may  be  seen  in  the  Docket 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  Requests 
for  a  single  copy  of  the  petition  should 
be  sent  to  the  Docket  Management 
Branch. 


BEST  COPY  AVAILABLE 
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Dated:  November  12. 1986. 
John  M.  Taykw, 

Associate  CoaunissianerforlieguJatary 
Affairs. 

[FR  Doc  86-25835  FHed  11-47-88;  &45  amj 

BHJJNQ  CODE  4iaiM»t^ 


(Dockat  Mo.  «6M-0430| 

WX.  Gora  A  AsMCiatei^  Inc; 
Premariwt  Approval  of  GORE-TEX^" 
Cruciate  Ugameot  Prosttieais 

AGENCY.  Food  BRd  Drug  Admrnistration. 
ACTKM:  Ntrtice. 


summary:  The  Faod  and  Dng 
AdmiaistratioQ  (FDAj  js  wuiouncuig  ite 
approval  of  the  afipiicaUon  by  W.L 
Gore  &  Associate*.  Inc..  Flagsftaff.  AZ. 
for  premarket  approval,  under  the 
Medical  Device  Amendmento  ol  1976,  of 
the  GORE-TEX™  Cruciate  Ligament 
Prosthesis.  After  reviewing  the 
recommendation  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 

DATE  Petition  for  administrative  review 
by  December  la  we8. 

ADDRESS:  Written  requests  for  copies  of 
the  snmmary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (WA-3851.  Food  and  Dreg 
Admini»tra1ioB.  Rm.  4-62,  SeoOFiAers 
Lane,  Rockvifle,  MD  20^7. 
FOR  FURTHER  IRPORMATION  CONTACT: 
Nirmal  K.  Mhhra.  Center  for  Devices 
and  Radaologicai  Heatlh  (IVZ-iie], 
Food  and  Drug  Adndnittration,  «757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-715a 


SURPIEMEMTARV  MROMNATION:  On 

October-*.  1965.  W.L.  Gore  &  Associates, 
Inc.,  Flagslaff,  AZ  86001,  snbniitted  to 
CDRH  an  appUcation  for  premarket 
approval  of  the  GORE-TEX™  Cruciate 
Ligament  ProsAiesis.  The  device  is  a 
prosthetic  ligament  fabricated  from 
expanded  polytetrafluoroethylene.  It  is 
implanted  through  single  femoral  and 
tibial  tunnels,  and  fixed  in  place  with 
stainless  steel  bone  screws  placed 
through  the  eyelets  and  the  adjacent  and 
oppowte  cortices.  The  device  is 
indicated  for  use  as  a  permanent 
replaceroent  for  Ifce  anterior  creciate 
ligament  of  !*«  knee  in  th<»e  patients 
who  have  iMd  at  least  one  failed 
autogeaaus,  intraartioalar  reconstruction 
of  tiieir  antenoT  cnciaite  ligantent. 
Oh  |nne  19,  W86,  -Ihe  Orthopedic 
RehabOitalion  Devioes  Panel,  en  FDA 
advismy  asnunittee.  reviewed  and 
reconunended  appicmai  -dl  the 
application.  On  October  10, 1986  CI>RH 


approved  the  apphcalkn  by  a  lertter  to 
the  appiicant  btm  tbe  Directar  dF  the 
OfBce  of  Device  Evakatkm,  CDRH. 

A  sununary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  appwvaJ  is  on  tile  in  the 
Docket  Manaf  eraent  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  eeqoest.  Request  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  th«  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  ai 
CDRH— contact  Nirmal  K.  Mishra  (HFZ- 
410),  address  above. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  artd  the  eridence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21 CFR  Part 
25). 

Opportimity  for  Administrative  Review 

Sectiom  S15{d)(3)  of  the  Federal  Food, 
Drug,  and  Cosajetic  Act  (the  act)  (21 
II.S.C.  360e(dK3))  authorizes  any 
interested  peraon  to  petition,  under 
section  515(g)  af  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  trf 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  {21 
CFR  Part  12)  ol  FDA's  admimstrative 
practices  and  pnocediu-es  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideratioa  under  i  l(L33{b)  (21  CFR 
10.33(b)).  A  petitioner  shaH  identify  the 
form  of  review  requested  (hearing  or 
independent  adidsory  conxmittee)  and 
shall  submit  with  the  petition  su^^xn-ting 
data  and  information  sifaowing  that  there 
is  a  genuine  and  substantial  issue  of 
material  £act  for  resolution  ihrou^ 
admjnistrative  review.  After  reviewing 
the  petition,  FDA  wiU  ttecide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  ita  deciaion  in  the 
Federal  Registv.  If  FDA  erants  the 
petition,  the  notice  wHl  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  pecatma  who  may  participate 
in  the  review,  tbe  tnne  and  place  when 
the  review  will  occur,  and  other  details. 


Petitioners  may,  at  any  time  on  or 
before  DecenAer  16, 1986,  file  with  the 
Docket  Managemant  Branch  (address 
above)  twio  copies  of  each  petition  and 
supporting  data  and  information, 
identifed  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  c^ce  above  between  9  a.m. 
and  4  p.m.,  Monday  trough  Friday. 

This  notice  is  istned  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  {sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  36ef(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dtugs  (21  CFR  S.ltfl  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radidlogical  Health  (21 
CFR  5.53). 

Dated:  November  7, 1986. 

lohn  C.  ViHfortk. 

Director,  Ceater  for  Devices  andRadiologicol 
Health. 

[FR  Doc.  86-25937  Filed  11-7-88;  «:4S  am] 
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Advlaory  Oominittaa;  Noliee  of 
Meeting 


agency:  Food  and  Drug  Administration. 
ACTIOM:  Notice. 


SUMMARY:  TTiis  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  lor  the 
meetings  and  methods  by  whidi 
interested  persons  way  participate  in 
open  public  hearings  before  FDA's 
advisory  coaunittees. 

Meeting:  The  following  advisoiy 
ccnunittfie  meeting  is  announced: 

Ophthalmic  Devicea  Panel 

Date,  time,  and  place.  December  4,  2 
p.m.,  Conference  Rm.  E,  Paridawn  Bldg., 
5600  Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  con  tad  person. 
This  meeting  will  be  held  by  a  t^ephone 
conference  call.  A  speaker  telephone 
will  be  provided  tn  die  oonierence  rooin 
to  allow  public  participation  in  the 
meeting.  Open  pubbc  hearing.  2  p.m.  to 
2:15  p.m.;  open  coratnittee  discussion, 
2:15  p.m.  to  5  pjn.  Dr.  Richard  E. 
Lippman,  Center  for  Devices  and 
Radiological  Heaitli  {HFZ-M9),  Food 
and  Drag  Admimstyation,  S7S7  Georgia 
Ave.  Silver  ^ring,  MD  20910,  301,  301- 
427-7320. 

Genera/  function  ofihe  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  sarfety  and 
effectiveness  «f  devices  comently  in  use 
and  makes  reoommendationB  for  their 
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regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety 
and  effectiveness  ai^  their  suitability 
for  marketing. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  oraUy  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shocJd  notify  the 
contact  peraoQ  before  December  1,  and 
submit  a  bri^  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  die  names  and 
addresses  of  proposed  perticipants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  commoits. 

Open  committee  discussion.  The 
committee  will  discuss  "Me  Too" 
criteria  for  panel  review  of  premaricet 
approval  applications  (PMA's]  and  the 
issue  of  overnight  swelling  response  in 
extended  wear  contact  lens  patients. 
The  committee  may  also  discuss  general 
issues  relating  to  other  ophthalmic 
devices. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  foor 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  dosed  {Rvsentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  Hie  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  ^all  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  htnir  time  limit  for  an  open 
public  hearing  represents  a  minimiui 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  faciUtate  the 
conunittee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  imder  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  recwd 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 


Meetings  of  advisory  committees  shall 
be  condoGled,  ins(rfar  as  is  practical  in 
accordance  with  the  agenda  pnbli^ed 
in  this  Federal  Register  notice.  Chains 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  pcHlion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  si>eak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conchision,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  miDiites  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-30S),  RM.  4- 
62,  Food  and  Drug  Administration,  S600 
Fishers  Lane.  Rockville,  MD  20857, 
between  9  a.m.  and  4  p-m.,  Monday 
throu^  Friday. 

This  notice  is  issued  mider  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463. 80  Stat. 
770-778  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  14, 1986. 
)ohn  M.  Teyler, 

Associate  Commissioaer  for  Regulatory 

Affairs. 

[PR  Doc.  86-26080  Filed  11-14-86;  2:36  am] 
BtUJIMCOOC  «i«-*r-H 


Public  Health  Servic* 

National  ConmiRtaa  on  Vital  and 
Health  Stattellcs,  Stibcuiiiiiiltlea  on 
Dfsaase  ClassMcatton  and  AutonMtad 
Coding  of  Medical  DIagnoeee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  notice  is 
hereby  given  that  the  Subconunittee  on 
Disease  Classificatim  and  Automated 
Coding  of  Medical  Diagnoses  of  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  established  persuant 
to  42  U.S.C.  242k,  section  308(k)(2)  of  die 
PubKc  Health  Service  Act,  as  amended, 
will  convene  on  Monday,  December  2, 
1980  at  9:00  a  jn.  in  Room  403A  of  the 
Hubert  H.  Humphrey  Building,  200 
Independeace  Avenue,  SW., 
Washington.  DC  202191. 


The  Subcommittee  will  receive 
presentations  from  the  National  Center 
for  Health  Statistics  on  die  current 
status  of  the  Tenth  Revision  to  the 
International  Classification  of  Diseases 
(lCD-10).  The  meeting  will  also  provide 
a  fonui  for  interested  parties  to  express 
their  views. 

Further  information  regarding  this 
meeting  of  the  subcommittee  may  be 
obtahied  by  contacting  Gail  F.  Fisher. 
PhD..  Executive  Secretary.  National 
Committee  on  Vital  and  Health 
Statistics.  Roan  2-28,  Center  Building, 
3700  East-Weet  Highway.  Hyattsrille, 
Maryland  20782,  telephone  (301)  436- 
7050. 

Dated  Noveatfaer  14. 1986. 
Monaii^Faiflieib. 

Director,  National  Center  for  Health 
Statiatica. 

[FR  Doc.  86-28091  Filed  11-17-66:  8:45  am] 
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DEPARTMENT  OF  THE  MILHtOK 

Bureau  of  Indian  Affairs 

Wisconsin  WinnelMigo  Tribe; 
Establishment  of  Reservation 

This  notice  is  puUished  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — ^Indian  Affairs  by  209  DM 
8.1. 

Notice  is  hereby  given  that,  under  the 
authwity  of  section  7  of  the  Act  of  June 
18, 1934  (48  Stat.  984;  25  U.S.C  467).  die 
herinafter  described  land,  located  in 
Jackson,  Juneau.  Sauk,  Wood,  Monroe, 
Shawano  and  Dane  Counties, 
Wisconsin,  was  proclaimed  an  addition 
to  the  Wisconsin  Wiimebago  Indian 
Reservation,  effective  November  4, 1986, 
for  the  exchinve  use  of  Indians  entitled 
by  enrollment  or  by  tribal  membership 
to  residence  at  such  reservation. 

4tli  Ptiacipal  MeridUn 

Jadfson  County 
Parcel  1 

A  parcel  of  laad  located  in  part  of  the 
Northeast  Quarter  of  the  Northeast  Quarter, 
the  Southeast  Quarter  of  tlte  Northeast 
Quarter,  the  Southwest  Quarter  of  the 
Northeast  Quarter,  and  the  Northwest 
Quarter  of  the  Southeast  Quarter,  all  located 
in  Section  5,  Township  21  North.  Range  3 
West,  Town  of  Brockway,  Jackson  County. 
Wisconsin,  more  particularly  described  as 
follows:  The  Nortiteast  Quarter  of  the 
Northeast  Quarter,  excepting  the  West  10 
acres  (Volume  180  of  Records,  page  47);  and 
all  that  part  of  tke  Soatheest  Quarter  of  the 
Northeast  Qoartar.  and  the  Soothwest 
Quarter  of  tltc  Northeast  Quarter,  and  the 
Northwest  Quarter  of  the  Sovtheast  Qsarter 


lying  North  of  the  Northwesterly  right-of-way 
line  of  Highway  "54"  as  presently  located, 
excepting  a  strip  of  land  100  feet  in  width 
lying  North  and  parallel  and  adjacent  to  said 
Northwesterly  right-of-way  line  of  Highway 
"54".  Said  parcel  contains  94.71  acres  of  land, 
more  or  less,  together  with  the  Following 
roadway  easement:  A  parcel  of  land  located 
in  the  Southeast  Quarter  of  the  Northeast 
Quarter  and  the  Southwest  Quarter  of  the 
Northeast  Quarter,  Section  5.  Township  21 
North.  Range  3  West,  Town  of  Brockway, 
Jackson  County.  Wisconsin,  described  as 
follows:  Commencing  at  the  Southwest  comer 
of  the  Southeast  Quarter  of  the  Northeast 
Quarter  of  Section  5,  Township  21  North, 
Range  3  West;  thence  North  04"53'30'  West 
along  the  forty  line,  159.01  feet  to  the 
Northerwestly  right-of-way  (R/W)  line  of 
S.T.H.  "54":  thence  North  50*56'37'  East  along 
said  R/W  line.  11.35  feet  to  the  point  of 
beginning  and  the  Southwesteriy  comer  of 
the  66  foot  roadway  through  100  foot  strip; 
thence  continuing  North  50*56"37'  East  along 
said  Northwesterly  R/W  line  of  S.T.H.  "54", 
66.00  feet;  thence  North  38*  29'  West 
perpendicular  to  the  centeriine  of  S.T.H.  "54", 
100.00  feet;  thence  South  50*56'37"  West 
parallel  to  said  S.T.H.  "54"  R/W  line,  66.00 
feet;  thence  38*  29'  East  perpendicular  to  said 
centeriine  of  S.T.H.  "54",  100.00  feet  to  the 
point  of  beginning. 

Jackson  County 
Parcel  2 

The  SW'ASW'/4  Sec.  28,  T.  22  N.,  R.  3W., 
except  that  part  described  as  follows: 

Beginning  at  the  SW  comer  of  the  aforesaid 
quarter-quarier,  thence  N.  on  the  W.  line 
thereof  600  feet,  thence  E.  parallel  with  the 
South  line  of  said  quarter-quarter  340  ft., 
thence  South  parallel  with  the  West  line  260 
ft.,  thence  West  parallel  with  the  South  line 
of  said  quarter-quarter  290  ft.,  thence  South 
parallel  with  the  West  line  340  ft.  to  the  South 
line,  thence  West  on  said  line  50  ft.  to  the 
point  of  beginning,  and  containing 
approximately  2.42  acres  of  land. 

Parcel  3 

SWV4NEV«  Sec.  24.  T.  21  N,  R.  2  W. 

Parcel  4 

NEV4SWy4  Sec.  28  T.  22  N.,  R.  3  W., 
minerals  reserved. 

Parcel  5 

S%SViSW'/4NE'/4  Sec.  28.  T.  22  N..  R.  3  W. 
Parcel  6 

SV2NW'/4  and  NW'/4NW'/4  Sec.  33,  T.  22 
N.,  R.  3  W.,  excepting  therefrom 
approximately  17  acres  described  as  follows: 
Beginning  at  the  SE  comer  of  T.  22  N..  R.  3 
W..  Sec.  33.  NW'/4NWy4,  thence  West  a 
distance  of  950  feet,  thence  North  a  distance 
of  782  feel,  thence  East  a  distance  of  950  feet, 
thence  South  a  distance  of  782  feet  to  the 
place  of  beginning. 

Parcel  7 

A  parcel  of  land  located  in  the  Town  of 
Komensky,  more  particularly  described  as 
follows: 

Commencing  at  the  SW  comer  of  the 
NEV4NWy4.  thence  running  north  on  the 
Eighth  line  13  rods,  thence  running  East  13 
rods,  thence  running  South  13  rods  to  the 


Eighth  line,  thence  running  West  on  the 
Eighth  line  13  rods,  to  the  place  of  beginning 
of  Sec.  33,  T.  22  N..  R.  3  W. 

Parcel  8 

The  NEV4NW\4  Sec.  33,  T.  22  N.,  R.  3  W., 
excepting  therefrom  1-acre  described  as 
follows: 

Commencing  at  the  SW  comer  of 
NEy4NWy4  Sec.  33,  T.  22  N..  R.  3  W..  thence 
North  on  the  Eighth  line  a  distance  of  13  rods, 
thence  E.  13  rods,  thence  S.  13  rods,  thence 
W.  on  the  Eighth  line  13  rods  to  the  place  of 
beginning. 

Parcel  9 

SEy4Swy4Swy4  sec.  34,  t.  22  n.,  r.  3  w. 

funeau  County 

A  parcel  of  land  located  in  SWy4NEy4  and 
SEy4  of  Sec.  19,  NEy4NEy4  of  Sec.  30, 
Nl>4NWy4  of  Sec  29,  all  in  T.  14  N.,  R.  6  E., 
4th  P.M.,  which  is  bound  by  a  line  described 
as  follows: 

Beginning  at  the  SE  comer  of  said  Sec.  19, 
(unless  otherwise  noted,  the  bearings  on  the 
following  descriptions  are  referenced  to  the 
E.  line  of  Sec.  19  being  a  N.  and  S.  line); 
thence  N.  89'  37'  E.,  186  ft.  along  the  North 
line  of  the  NWy4NWy4  of  Sec.  29;  thence  S. 
18'  42'  E.,  199.65  ft.;  thence  S.  23"  59'  E.,  129.70 
ft.;  thence  S.  29*  OB'  E.,  666.65  ft.;  thence  N.  82* 
47'  W.,  154  ft.;  thence  S.  12*  25'  W.,  314.00  ft. 
to  a  point  which  Ib  60  ft.,  measured  at  right 
angles  from  the  eisteriy  right-of-way  of  1-90 
&  94;  thence  S.  47*  31'  E.,  (highway  bearing), 
parallel  with  said  righl-ofcway,  166.75  ft.; 
thence  S.  86*  40'  B.,  762.0#lr,  parallel  with 
the  South  line  of  the  NV4.  NWy4  Sec.  29,  to 
the  centeriine  of  CTH  "N";  thence  along  said 
center-line  S.  52*  18'  E..  74.00  ft.;  thence  S.  74* 
40'  E..  65.70  ft.;  thence  S.  86*  30'  E..  104.60  ft., 
to  the  South  line  of  the  N%NWy4  of  said  Sec. 
29;  thence  N.  87*  40'  W.,  1009.00  ft.,  along  said 
south  line,  to  the  easterly  right-of-way  of  said 
1-29  &  94;  thence  Northeriy  along  said 
Easterly  right-of-way.  (using  bearings  as 
designated  on  1-90  &  94  Highway  Plans)  as 
follows:  Thence  N.  47'  31'  W.,  770.72  ft.; 
thence  N.  42'  19'  W.,  667.20  ft.,  to  the  point  of 
curve  to  the  right,  radius  22,768.31  ft.;  thence 
along  the  arc  of  said  curve  whose  chord 
bears  N.  45'  34'  W.,  1549.49  ft.,  to  the  point  of 
tangency;  thence  N.  43"  37'  W.,  1502.46  ft.,  to 
the  N-S  one-quarter  line  of  said  Sec.  19; 
thence  N.  1'  08'  E„  (the  following  bearings  are 
referenced  to  the  East  line  of  Sec.  19  as  being 
N-S)  916.60  ft.,  to  the  Southerly  right-of-way 
of  CTH  "N";  thence  Southeasterly  along  said 
right-of-way,  along  the  arc  of  a  curve,  whose 
chord  bears  S.  55'  27'  E.,  193.3  ft.;  thence  S.  1' 
08'  W..  258.3  ft.;  thence  S.  55°  30'  E..  446.9  ft.. 
to  the  SW  comer  of  a  parcel  described  in  Vol. 
144,  p.  616  of  Deeds;  thence  S.  59'  18'  E., 
660.00  ft.,  parallel  with  the  centeriine  of  CTH 
"N";  thence  N.  17*  07'  E..  298.10  ft.,  to  the 
centeriine  of  CTH  "N":  thence  S.  59*  39'  E., 
535.55  ft.,  along  said  centeriine;  thence  S.  55* 
38'  E.,  75.00  ft.,  along  said  centeriine;  thence 
S.  51*  08'  E..  77.85  ft.,  along  said  centeriine; 
thence  S.  43"  41'  W.,  390  ft.,  along  the  West 
line  of  the  parcel  described  in  Vol.  158,  p.  163 
of  Deeds;  thence  S.  46*  19'  &,  950  ft.,  along  the 
South  line  of  parcels  described  in  Vol.  158,  p. 
163  of  Deeds,  and  Vol.  156  p.  593  of  Deeds; 
thence  N.  43*  41'  B..  390  ft.,  along  the  Easteriy 
line  of  the  parcel  described  in  Vol.  156,  p.  593 


of  Deeds;  thence  S.  46*  19'  E,  201.00  ft.,  to  a 
point  where  the  centeriine  of  CTH  "N" 
intersects  the  East  line  of  said  Sec.  19;  thence 
S.  889.68  ft.,  along  East  line  to  the  point  of 
beginning,  containing  63  acres,  more  or  less. 
Subject  to  an  easement  30  ft.  in  width  for  the 
purpose  of  gaining  access  to  the  NBy4SWy4 
of  Sec.  19,  T.  14  N.,  R.  6  £.,  mor«  particulariy 
described  as  follows: 

Commencing  at  the  SW  comer  of 
SWy4NEy4  of  Sec.  19,  thence  South  30  ft. 
along  the  N  and  S  centeriine  of  said  Sec.  19, 
thence  East  30  feet,  thence  North  parallel  to 
said  N  and  S  centeriine  southerly  line  of 
County  Trunk  N,  thence  northwesterly  along 
said  southerly  right-of-way  to  the  N  and  S 
centeriine  of  Sec.  19,  thence  South  along  said 
centeriine  to  the  point  of  beginning. 

Monroe  County 

Parcel  1 

The  NEy4SWVi  Sec.  18,  T.  18  N..  R.  1  E.. 
less  the  following  described  tracts: 

(1)  Commencing  at  tfie  NW  comer  of  said 
NEy4SWy4  Sec.  18,  T.  18  N.,  R.  1  E,  thence  S. 
75  ft.,  to  point  of  beginning,  thence  E.  292  ft., 
thence  South  325  ft.,  thence  West  292  ft., 
thence  North  325  ft.  to  the  point  of  beginning: 

(2)  Commencing  at  the  SW  comer  of 
above-described  forty,  thence  N.  66  ft.,  to 
point  of  beginning,  thence  North  300  ft., 
thence  E  365  ft.,  thence  South  300  ft.,  thence 
West  365  ft.,  to  the  point  of  beginning; 

(3)  Commencing  at  the  SW  comer  of 
above-described  forty,  thence  North  366  ft.,  to 
point  of  beginning,  thence  North  150  ft., 
thence  West  292  ft.,  thence  South  150  ft., 
thence  West  292  ft.,  to  the  point  of  beginning; 
and 

(4)  The  South  66  feet  of  the  above- 
described  forty. 

Parcel  2 

Ey8NEV4NEy4,  Sec.  24,  T.  18  N.,  R.  1  W., 
containing  20  acres,  more  or  less. 

Sauk  County 
Parcel  1 

Lot  1  (NEy4NEy4)  Sac.  15,  T.  13  N.,  R.  5  E. 
Parcel  2 

A  parcel  of  land  located  in  the  NEy4NEy4 
and  SEy4NEy4  of  Sec.  15,  T.  13  N.,  R.  5  E., 
Town  of  Dellona,  Sauk  County,  Wisconsin, 
to-wit;  Beginning  at  the  E-quarter  comer  of 
said  Section  15;  thence  N.  88*  10'  44"  W., 
567.79  ft.;  thence  N.  1471.93  ft.;  thence  N.  21* 
50'  51'  W.,  555.90  ft.;  thence  N.  68*  09'  09' 
E..  834.29  ft.;  thence  S.  2316.41  ft.  to  the  point 
of  beginning  and  containing  30  acres,  more  or 
less. 


Parcel  3 

Lot  3  (SEy4SEy4)  Sec.  3,  T.  12  N..  R.  6  R 

Shawano  County 

The  South  300  feet  of  the  NE  fractional  y4 
NEy4Sec.4,T.  27N.,R.  HE. 

Wood  County  i , . 

Parcel  1  ' 

SEy4SEy4  Sec.  24,  T.  21  N.,  R.  4  E 

Parcel  2 

The  Ey2NEy4NEy4,  EXCEPTING  the  South 
209  feel  of  the  E.  209  ft„  and  excepting  the 
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West  209  feet  of  Ihe  South  1,040  feet  of  Sec. 
28,  T.  22  N..  R.  4  E.  P.M. 

Subject  to  all  valid  existing  easements, 
reservations;  and  rights-of-way  of  record. 
Ross  O.  Swimmer. 
Assistant  Secretary— Indian  Affairs. 
|FR  Doc.  86-25957  Filed  11-17-86;  8:45  am| 

BILUNQ  CODE  4310-02-M 


41671 


Bureau  of  Land  Management 
[WY-92O-07-4111-1S-7001;  W-74031-G1 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-74031-G  for  lands  in 
Weston  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-74031-G  effective  October  1. 
1985,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarsliis, 
Chief,  Leasing  Section. 
(FR  Doc.  86-25928  Filed  11-17-86;  8:45  am) 

BILLING  CODE  4310-22-M 

[AZ-020-06-4212-12:  A  22448] 

Exctiange  of  loinds,  Arizona 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Exchange  of  public  lands. 
Maricopa,  Yavapai  and  Mohave 
Counties,  Arizona. 

summary:  The  Phoenix  District  will  be 
exchanging  12.155,16  acres  of  public 
land  for  approximately  40,939,91  acres 
of  land  owned  by  the  State  of  Arizona 
as  authorized  by  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C,  1716.  The 
exchange  will  be  on  an  equal  value 
basis  as  determined  by  appraisal. 


Some  of  the  lands  involve  base 
floodplains.  Excluding  lands  within  the 
base  floodplain  from  the  exchange  is  not 
a  practicable  alternative. 

The  public  lands  exchanged  will  be 
the  following: 

Gila  and  Salt  River  Meridian 

T.  7  N.,  R.  2  E.. 

Sec.  26. 
T  6  N.,  R.  3  E., 

Sees.  35,  36. 
T.  11  N..  R.  3  E,. 

Sec.  19. 
T.  5  N..  R.  4  E., 

Sees.  6.  7. 
T.  6  N.,  R.  4  E.. 

Sees.  4,7,. 
T.  27  N„  R,  9  E., 

Sec.  24. 
T.  26  N.,  R.  10  E., 

T.  27  N.,  R.  10  E,. 

Sees.  6, 18.  20.  30, 
T.  20  N.,  R.  11  E., 

Sec.  22. 
T.  23  N..  R.  11  E.. 

Sec.  32. 
T.  24  N.,  R.  11  E., 

Sec.  6. 
T  25  N.,  R.  11  E.. 

Sec.  30. 
T  25  N..  R,  1  W., 

Sec.  30. 
T.  18  N.,  R.  11  W., 

Sec.  17. 
T.  17  N.,  R.  12  W.. 

Sec.  1. 
T.  18  N..  R.  12  W.. 

Sees.  16.  29,  32. 
T.  19  N..  R,  12  W,. 

Sec.  21. 
T.  21  N..  R.  12  W.. 

See.  4. 
T.  18  N.,  R.  12  W.. 

Sees.  2.  35.  36. 
T.  19  N..  R.  13  W.. 

Sees.  2,  7,  32,  36. 
T.  20  N..  R.  13  W., 

See.  36. 
T.  22  N..  R.  14  W., 

Sec.  9. 
T.  23  N.,  R.  14  W.. 

Sec.  36. 
T  22  N.,  R.  15  W., 

Sees.  13,  23,  34. 

The  state  lands  to  be  acquired  will  be 
within  the  following  sections  in 
Maricopa,  Pinal,  and  Mohave  Counties. 
T.  5  N.,  R.  2  E., 

Sec.  5. 
T.  1  S..  R.  10  E.. 

Sees.  25,  26. 
T  15  N..  R.  10  W.. 

Sees.  2. 16. 
T.  16  N.,  R.  10  W., 

Sec.  36. 
T.  11  N..  R.  11  W., 

Sees.  13, 14. 
T.  14  N.,  R,  12  W., 

Sees.  2, 16 
T.  16',^  N.,  R.  12  W., 

Sec.  32. 
T.  17  N..  R.  12  W., 

Sees.  4,  6,  8, 16, 18,  20,  22,  28,  30,  34. 


T.  13  N..  R.  13  W., 

Sees.  16  32,  36. 
T.  15  N.,  R.  13  W., 

Sees.  12, 16,  32. 
T.  16  N.,  R.  13  W., 

Sees.  2,  32. 
T  17  N.,  R.  13  W., 

Sec.  2. 
T.  18  N.,  R.  13  W.. 

Sees.  26,  34. 
T  12  N.,  R.  14  W.. 

Sees.  16.  32. 
T.  13  N.,  R.  14  W., 

Sees.  16,  32,  36. 
T.  17  N.,  R.  14  W., 

See.  36. 
T.  11  N.,  R.  15  W.. 

Sees.  8. 16. 
T  12  N.,  R.  15  W., 

See.  2. 
T.  13  N.,  R.  15  W., 

Sees.  16,  32. 
T.  25  N..  R.  15  W., 

See.  2. 
T.  28  N.,  R.  15  W.. 

Sec.  32. 
T.  29  N.,  R.  15  W., 

Sees.  16.  32. 
T.  30  N..  R.  15  W., 

Sec.  32. 
T.  12  N.,  R.  16  W., 

See.  16. 
T.  13  N.,  R.  16  W., 

See.  36. 
T.  24  N..  R.  16  W.. 

Sec.  2. 
T.  25  N.,  R.  16  W.. 

Sec.  32. 
T  28  N.,  R.  16  W., 

Sec.  36. 
T.  30  N.,  R.  16  W., 

Sec.  36. 
T.  21  N.,  R.  17  W., 

Sec.  32. 
T.  23  N.,  R.  17  W., 

Sees.  3.  4, 10. 15.  22,  23,  28. 
T.  24  N.,  R.  17  W.. 

Sec.  2. 
T.  27  N.,  R.  17  W., 

Sec.  2. 
T.  28  N..  R.  17  W., 

Sees.  32,  36. 
T.  29  N..  R.  17  W., 

Sec.  36. 
T.  24  N.,  R.  18  W., 

Sec.  2. 
T.  25  N.,  R.  18  W., 

Sec.  2. 
T.  26  N..  R.  18  W., 

Sees.  24,  26,  34.         - 
T  28  N.,  R,  18  W., 

Sees.  2,  36. 
T.  19  N..  R.  19  W., 

Sec.  16. 
T.  22  N.,  R.  19  W., 

Sec.  2. 
T.  25  N.,  R.  19  W., 

Sec.  36. 
T.  27  N.,  R.  19  W., 

Sees.  14,  30. 
T.  19  N.,  R.  20  W., 

Sec.  2. 
T.  20  N.,  R,  20  W., 

See.  2. 
T.  21  N.,  R.  20  W., 


I 
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Sees.  2,  36. 
T.  22  N.,  R.  20  W., 

Sees.  2.  32.  36. 
T.  23  N.,  R.  20  W.. 

Sec.  36. 
T.  28  N..  R.  20  W.. 

Sees.  16.  32.  36. 
T.  22  N.,  R.  21  W.. 

Sec.  2. 
T.  24  N.,  R.  21  W., 

Sec.  2. 
T.  25  N..  R.  21  W., 

Sec.  12. 
T.  26  N.,  R.  21  W.. 

Sec.  2. 
T.  27  N..  R.  21  W.. 

Sec.  32. 

The  public  land  to  be  transferred  will 
be  subject  to  the  following  terms  and 
conditions: 

1.  Reservations  to  the  United  States: 
(a)  Right-of-way  for  ditches  and  canals 
under  the  Act  of  August  30, 1890;  and  (b) 
a  right-of-way  for  gas  pipeline  purposes 
for  Maricopa  County. 

2.  Subject  to  Maricopa  County 
sanitary  landfill  lease  AR-G35138,  and 
rights-of-way  A-13944.  A-16383  for 
roads,  and  A-17724  for  bridge 
abutments. 

3.  Subject  to  Lloyd  William's  mill  site, 
AMC  69188. 

4.  Yavapai  County  floodplain 
regulations. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  Phoenix 
District  Office.  For  a  period  of  forty-five 
(45)  days  from  the  date  of  publication  of 
this  Notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  W.  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  November  6, 1988. 
Henri  R.  Bisson, 

Acting  District  Manager. 

(FR  Doc.  86-25939  Filed  ll-17-«;  8:45  am] 

BILLINQ  CODE  431&-32-M 


(ID-943-07-4220-11;  1-150721 

Idaho;  Proposed  Continuation  of 
Withdrawal 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


SUMMARY:  The  Bureau  of  Reclamation 
proposes  that  a  portion  of  the 
withdrawal  for  the  Cascade  Reservoir 
and  the  potential  Garden  Valley 
Reservoir  Site  be  continued  for  an 


additional  eoyears.  This  is  the 
estimated  remaining  life  of  the 
improvementB  with  which  the  Cascade 
Reservoir  is  associated.  Under  the 
proposal,  the.3.754  acres  involved  would 
remain  closed  to  surface  entry  and  the 
mining  laws,  but  the  entire  acreage  has 
been  and  would  remain  open  to  the 
mineral  leasing  laws. 

DATE:  Comments  should  be  received  by 
February  17, 1987. 

ADDRESS:  Comments  should  be  sent  to: 
Idaho  State  Director,  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise,  ID  83706. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Ireland,  Idaho  State  Office, 
208-334-1597. 

The  Bureau  of  Reclamation  proposes 
that  a  portion  of  the  land  withdrawal 
made  by  the  Secretarial  Order  of  April 
26, 1938,  be  continued  for  a  period  of  60 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714. 
The  lands  are  located  within  the 
following-described  townships: 

Boise  Meridian,  Idaho 

T.  9  S..  Rs.  3  and  4  E. 
T.  10  N.,  R.  4  E. 
T.  14  N.,  R.  3  E. 
T.  15  N..  R.  3  E. 
T.  16  N..  R.  3  E. 

The  total  area  involved  contains  3.754 
acres,  more  or  less,  in  Boise  and  Valley 
Counties. 

The  land  is  located  along  and  under 
Cascade  Reservoir  within  15  miles  of  the 
community  of  Cascade,  Idaho  and  along 
the  South  and  Middle  Forlcs  of  the 
Payette  River.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  tlie 
withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  address  indicated  above. 

The  authorixed  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
80,  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 


Dated:  November  7, 1866 
William  E.  Ireland,  . .-,' 

Chief  Realty  Operations  Section. 

[FR  Doc.  86-25929  Rled  11-17-86;  8:45  am] 

BILUNG  CODE  43tO-QO-«i 

Minerals  Management  Service 

Development  Operations 
Coordination;  MoM  OH  Exploration 
and  Producing  Southeast  Jnc. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Mobil  Oil  Exploration  &  Producing 
Southeast  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Leases  OCS  053  and  054, 
Blocks  128  and  129  respectively,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City, 
Louisiana.  | 

date:  The  subject  DOCD  was  deemed 
submitted  an  November  4, 1986. 

address:  a  copy  of  the  subject  DOCD 
is  available  for  pidilic  review  at  the 
Office  of  the  Regional  Director,  Guff  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy.,  Room  114,  New  Orleans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  further  information  CONTACT: 

Mr.  Michael  J.  Tolbert  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Wans  Unit; 
Phone  (504)  736-2«67. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  govening  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53885}.  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 
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Dated:  November  7, 1986. 
J.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  86-25930  Filed  ll-17-B6:/8:45  am) 
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Development  Operations 
Coordination:  TXP  Operating  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


summary:  Notice  is  hereby  given  that 
TXP  Operating  Company  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
4918.  Block  273.  Main  Pass  Area, 
offshore  Louisiana  and  Mississippi. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice. 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  November  5. 1986. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy.,  Room  114,  New  Orieans, 
Louisiana  (OfRce  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday. 

FOR  niRTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Phone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  November  7, 1986. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-25958  Filed  11-17-86;  8:45  am) 
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National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  8. 1986.  Pursuant  to  S  60.13  of 
36  CFR  Part  60  written  conunents 
concerning  the  signiHcance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
December  2. 1986. 
Carol  D.  Sliull. 
Chief  of  Registration,  National  Register. 

COLORADO 

Moffat  County 

Dinosaur,  Chew,  Rial,  Ranch  Complex 

(Dinosaur  National  Monument  MRA),  US 

40 
Dinosaur,  Douglass,  Earl,  Workshop- 
Laboratory  (Dinosaur  National  Monument 

MRA).  MS  «i 
Dinosaur,  Julien,  Denis,  Inscription  (Dinosaur 

National  Monument  MRA).  US  40 
Dinosaur,  Morris.  Josie  Bassett,  Ranch 

Complex  (Dinosaur  Notional  Monument 

MRA).  US  40 
Dinosaur,  Quarry  Visitor  Center  (Dinosaur 

National  Monument  MRA),  US  40 
Dinosaur.  Upper  Wade  and  Curtis  Cabin 

(Dinosaur  National  Monument  MRA),  US 

40 

GEORGL\ 

Talbot  County 

Prattsburg,  Mathews,  John  Frank,  Plantation. 
US  80  at  George  Smith  Rd. 

MASSACHUSETTS 

Middlesex  County 

Wakefield,  US  Post  Office— Wakefield  Main. 

321  Main  St. 
Wobum.  US  Post  Office— Wobum  Center 

Station.  2  Abbott  St. 

Worcester  County 

Whitinsville.  US  Post  Office— Whitinsville 
Main.  58  Church  St. 

MICHIGAN 

Mecosta  County 

Big  Rapids,  Nisbett  Building.  101  S.  Michigan 
Ave. 


Shiawassee  County 

Durand  vicinity,  Williams — Cole  House.  6810 
Newburg  Rd. 

NEBRASKA 

Dawson  County 

Gothenburg,  Carnegie  Public  Library. 
1104  Lake  Ave. 

Douglas  County 

Omaha.  Jobbers '  Canyon  Historic  District, 

Roughly  bounded  by  Famum,  Eighth. 

Jackson,  and  Tenth  Sts. 

Omaha,  Richardson  Building,  902  Jackson 

Omaha,  Strehlow  Terrace,  2024  ft  2107  N. 

Sixteenth  St. 

NEW  HAMPSHIRE 

Carroll  County 

Albany,  Russell— Colbath  House. 
Kancamagus  Hwy. 

NORTH  CAROUNA 

Alamance  County 

Burlington  vicinity,  McCray  School.  NW  side 
of  NC  62,  S  of  jet  with  SR  1757  Graham 
vicinity,  Cedarock  Park  Historic  District. 
SR2409 

Mebane  vicinity.  Cooper  School,  S  side  of  SR 
2143.  E  of  jet.  with  SR  2142 

Forsyth  County 

Winston-Salem,  West  End  Historic  District. 
Roughly  bounded  by  W.  End  Blvd.,  Sixth. 
Broad,  ft  Fourth  Sts.,  1-40,  Sunset  Dr.,  and 
Peters  Creek 

Rowan  County 

Salisbury,  Salisbury  Railroad  Corridor 
Historic  District,  Roughly  East  Council, 
Liberty.  Kerr.  Cemetery,  Franklin,  Lee,  and 
Depot  Sts. 

Wake  County 

Fuquay-Varina.  Fuquay  Mineral  Spring.  NE 
Comer  of  Main  and  West  Spring  Sts. 

OHIO 

Franklin  County 

Columbus,  Broad  Street  Christian  Church 

(East  Broad  Street  MRA).  1051  E.  Broad  St. 
Columbus,  Broadmoor  Apartments  (East 

Broad  Street  MRA).  880—686  E.  Broad  St. 
Columbus,  Broadway  Apartments  (East 

Broad  Street  MRA).  775  E.  Broad  St. 
Columbus,  Cambridge  Arms  (East  Broad 

Street  MRA)  926  E.  Broad  St. 
Columbus,  Central  Assurance  Company  (East 

Broad  Street  MRA),  741  E.  Broad  St. 
Columbus,  East  Broad  Street  Presbyterian 

Church  (East  Broad  Street  MRA),  760  E. 

Broad  St. 
Columbus,  East  Broad  Street  Historic  District 

(East  Broad  Street  MRA)  Roughly  between 

Ohio  and  Moneypenny  Aves,  on  the  north 

and  Sherman  and  Auburn  Aves,  on  the 

south 
Columbus.  Heyne — Zimmerman  House  (East 

Broad  Street  MRA).  973  E.  Broad  St 
Columbus,  Hickok,  Frank,  House  (East  Broad 

Street  MRA),  955  and  957  E.  Broad  St. 
Columbus,  House  at  753  E.  Broad  Street  (East 

Broad  Street  MRA),  753  E.  Broad  St. 
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Columbus,  Jacobs,  Felix  A^  House,  1421 

Hamlet  St 
Columbus.  Johnston— Campbell  House  (East 

Broad  Street  MRAJ.  1203  E.  Broad  St. 
Columbus.  Jong  Mea  Restaurant— Mc/irthur 

Savings  S-Loan  Company  (East  Broad 

Street  MRAJ,  7A7,  749.  and  751  E.  Broad  St. 
Columbus,  Joseph— Omrin^n  House  (East 

Broad  Street  MRAJ,  785  K.  Broad  SL 
Columbus,  Kauffman,  Linus  B.,  House  (East 

Broad  Street  MRAJ,  906  E.  Broad  St. 
Columbus,  Kaufman.  FnmkJ^  House  (East 

Broad  Street  MRAJ,  1231 E.  Broad  St. 
Columbus,  Levy,  Solomon,  House  (East 

Broad  Street  MRAJ,  929  E.  Broad  St. 
Columbus,  Lovejoy.  Carrie,  House  (East 

Broad  Street  MRAJ,  807  E.  Broad  St 
Columbus.  Morris,  C.E,  House  (East  Broad 

Street  MRAJ  875  E  Broad  St 
Columbus.  Prentiss,  Fredrick,  House  (East 

Broad  Street  MRAJ  706  E.  Broad  St. 
Columbus.  Prentiss— Tu/ford  House  (East 

Broad  Street  MRAJ  1074  E.  Broad  St. 
Columbus,  Saint  Paul's  Episcopal  Church 

(East  Broad  Street  MRAJ  7V7  E.  Broad  St. 
Columbus,  Schueller,  Erwin  W„  House  (East 

Broad  Street  MRAJ  904  R  Broad  St 
Columbus.  Scofield—Sanor  House  (East 

Broad  Street  MRAJ  1031  E.  Broad  St. 
Columbus,  Sharp— Page  House  (East  Broad 

Street  MRAJ  935  E.  Broad  St 
Columbus.  Shedd—Dunn  House  (East  Broad 

Street  MRAJ  965  E.  Broad  St 

Hancock  County 

Findlay  vicinity,  Powell,  Andrew,  Homestead, 
9821  CR  313 

VERMONT 

Orleans  County 

Holland.  Holland  Congregational  Church, 
West  Holland  Rd. 

VIRGINIA 

Norfolk  (Independent  City) 

St.  John  s  African  Methodist  Episcopal 
Church.  539—545  E.  Bute  St 

WISCONSIN 

Waukesha  County 

Hartland,  Bailie.  Ralph  C.  House  (Hartland 

MRAJ  530  North  Ave. 
Hartland.  Bank  of  Hartland  (Hartland  MRAJ 

112  E.  Capitol  Dr. 
Hartland.  Burr  Oak  Tavern  (Hartland  MRAJ 

315—317  E.  Capitol  Dr. 
Hartland.  Dansk  Evangilical  Lutheran  Kirke 

(Hartland  MRAJ  400  E.  Capitol  Dr. 
Hartland.  First  Congregational  Church 

(Hartland  MRAJ  214  E.  Capitol  Dr. 
Hartland,  Hartland  Railroad  Depot  (Hartland 

MRAJ  301  Pawling  Ave. 
Hartland,  Hamburg.  Harold,  House 

(Hartland  MRAJ  213  Warren  Ave. 
Hartland,  Jackson  House  (Hartland  MRAJ 

235  North  Ave. 
Hartland,  Sign  of  the  Willows  (Hartland 

MRAJ  122  E.  Capitol  Dr. 
Hartland,  Trapp  Filling  Station  (Hartland 

MRAJ  252—256  W.  Capitol  Dr. 
Hartland,  Van  Buren—Sara  Belle.  (Hartland 

MRAJ  12B  Hill  St. 
Hartland.  Warren.  Stephen.  House  (Hartland 

MRAJ  235  E.  Capitol  Dr. 
Hartland.  Zion  Evangelical  Lutheran  Church 

(Hartland  MRAJ  403  W.  Capitol  Dr. 
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WYOMING 

Big  Horn  County 

Black  Mountain  Archaeological  District 
(48BH900/902/1065/1067/1126/1127/112a/ 
1129J 

Crook  County 

Arch  Creek  Petroglyphs  (48CK41) 

[FR  Doc.  86-25797  Filed  11-17-88;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  SubmittMl  for  0MB 
Review 

agency:  United  States  International 
Trade  Commiasion. 
ACTION:  In  accordance  with  the 
provisions  of  die  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35).  the 
Commission  has  submitted  a  prtiposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review. 


Purpose  of  Information  Collection 

The  proposed  information  collection  is 
for  use  the  Commission  in  connection 
with  investigation  No.  332-232,  U.S. 
Global  Competitiveness:  The  U.S. 
Automotive  Parts  Industry,  instituted 
under  the  authority  of  section  332  of  the 
Tariff  Act  of  1930  (19  U.S.C  1332). 
Summary  of  Paoposal 

(1)  Number  of  form:  three; 

(2)  Title  of  form:  The  U.S.  Automotive 
Parts  Industry.  Questionnaires  for 
Producers.  Impjorters.  and  Purchases; 

(3)  Type  of  request:  new; 

(4)  Frequency  of  use:  nonrecurring; 
(5]  Description  of  respondents:  Firms 

that  produce,  import  and  purchase 
automotive  parts; 

(6)  Estimated  total  number  of 
respondents:  365; 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  5,621;  and 

(8)  Informatipn  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Additional  Infonnation  or  Comment 

Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Dennis  Rapkins,  (USTTC  tel.  202- 
523-0299).  Comments  about  the  proposal 
should  be  directed  to  the  Officer  of 
Information  and  Regulatory  Affafrs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503.  Attention:  Francine  Picoult. 
Desk  Office  for  U.S.  International  Trade 
Commission.  Any  comments  should  be 
specific  indicating  which  part  of  the 


questionnaire  or  study  plan  is 
objectionable,  describing  the  problem  in 
detail  and  inchiding  apwific  suggested 
revisions  or  language  changes. 

SubmismoB  of  Cooiments 

Comments  should  be  submitted  to 
OMB  within  two  weeks  of  the  date  this 
notice  appears  in  die  Federal  Register.  If 
you  are  unable  to  submit  them  promptly 
you  should  advise  <A<B  within  the  two 
week  period  of  yoar  intent  to  comment 
on  the  proposal.  Kfc.  Picoulfs  telephone 
number  is  202-395-7231.  Copies  of  any 
comments  siumld  ^  provided  to 
Charles  Ervin  (United  States 
International  Trade  Commission.  701  E 
Street,  NW.,  Wasfainton.  DC  20346). 

Hearing  impaired  individuah  are 
advised  that  infonnation  on  this  matter 
can  be  obtained  by  contacting  oar  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Coaunission. 

Issued:  November  13, 1966. 
Kenneth  R.  Masoa, 
Secretory. 

[FR  Doc.  86-25975  Filed  11-17-88;  8:45  am] 
aajJNO  COM  7020-02-14 


[Investigations  Nos.  701-TA-2S5  mMI  2M 
(Preliminary)  and  731-TA-3e5and  9M 
(Preliminary)] 

Industrial  Phosphoric  Add  From 
Belgium  and  Israel 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  acheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institiJtian  of  pre&ninary 
countervailing  duty  investigations  Nos. 
701-TA-285  and  286  (Preliminary)  under 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  167lb(a)J  to  determine 
whether  diereis  a  reasonable  indication 
that  an  indusby  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  mjury,  or  die  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Belginm  and  Israel  of 
industrial  phosphoric  acid,  provided  for 
in  item  416.30  of  the  Tariff  Schedules  of 
the  United  SUtes  (TSUS),  which  are 
alleged  to  be  subsidized  by  the 
Governments  of  Belgium  and  Israel. 

The  Commission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  invest^ations  Nos.  731- 
TA-385  and  368  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1873b(a))  to  determine 
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whether  there  is  a  reasonabk  iadication 
that  an  industry  in  the  United  State*  is 
materiaily  injured,  or  is  threatened  with 
material  injury,  or  tlw  establi^ment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Belgium  and  Israel  of 
industrial  jAosphoric  acid,  provided  for 
in  TSUS  item  416.30,  which  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value.  As  provided  in  sections 
703(a)  and  733(a)  of  the  act.  the 
Commission  must  complete  preliminary 
countervailing  duty  and  antidumping 
investigations  in  45  days,  or  in  these 
cases  by  December  22. 1986. 

For  further  information  cooceming  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure.  Part  207,  subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  through  E  (19  CFR  Part  201). 
EFFECTIVE  DATE:  November  5, 1986. 

FOR  FUnffHEII  MFOMIATMM  CONTACT: 

Ilene  Hersher  (202-523-461^  Office  of 
Investigations.  U.S.  lotemational  Trade 
Conunission,  701  E  Street  NW.. 
WashingtoD,  DC  2043&  Hearing 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-6002.  bdonaatioa  may  also  be 
obtained  via  electrooic  mail  by 
accessing  the  Office  of  kiveatigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-523-0103. 
SUPPUEMBTTAIIV  MFOmiATION: 
Background 

These  investigations  are  being 
instituted  in  response  to  petitioRS  filed 
on  November  5, 1966.  by  coansel  on 
behalf  of  PMC  Corp..  Chicago.  IL,  and 
Monsanto  Co.,  St.  Louis.  MO. 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  fik  an 
entry  of  appearance  with  the  Secretary 
of  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publicatioD  of  this  notice  in 
the  Fedanl  Re^stet.  Any  entry  oi 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d}  of  the 
Commission's  rules  (19  CFR  2ai.ll(d)], 
the  Secretary  will  prepare  a  service  hst 
containing  the  names  and  adckesses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 


upon  tke  expiration  of  the  poiod  for 
filing  mtrics  of  appearance.  In 
accordance  with  ||  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  Hied  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigatifms  (as 
identified  by  the  service  list),  and  a 
cert^cate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  November  26, 1988  at  the 
U.S.  bttemational  Trade  Commission 
Building,  7m  E  Street  NW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Dene  Hersher 
(202-523-4616)  not  later  than  November 
24, 1986  to  arrange  for  their  appearance. 
Parties  in  su|^ort  of  the  imposition  of 
countervailing  and/or  antidmnping 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition  of 
such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference. 

Written  Submission 

Any  person  may  sut»nit  to  the 

Commission  on  or  before  December  2, 
1986  a  written  statement  of  information 
pertaining  to  the  subject  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  i  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  pjn.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  reqiurements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority 

These  investigations  are  being 
conducted  under  authority  of  the  Tariff 
Act  of  193a  title  VII.  This  notice  is 
published  pursuant  to  §  207.12  of  the 
Commission's  rules  (19  CFR  207.12). 

By  order  of  the  Commisnoa 


Issued:  Ncvember  13. 1986. 
Kaualh  K.  Mason. 

Secrelary. 

[PR  Doc.  86-28025  Piled  11-17-88;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Financ*  Docket  No.  36Ma) 

Burlington  NertlMm  RalroMl  Co.  and 
Soo  Una  Railroad  Co.;  Tradcaga 
Righta,  Conatniction,  and  Opvation 
Examptiona 

agency:  Interstate  Commerce 

Conunission. 

action:  Notice  of  exemption. 

SUMMARV:  The  Interstate  Commerce 
Commission:  (1)  under  tt  U.S.C  10505. 
exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10901,  the 
construction  of  a  1.200-foot  eoonecting 
track  at  Lucca,  ND,  by  Burlington 
Northern  Railroad  Company  (BN)  and 
Soo  Line  Railroad  Company  (Soo);  and 
(2)  under  40  CFR  1180.2(dK7)  and  49  CFR 
1150.31,  respectively,  gives  notices  of 
exemption  (a)  for  an  agfeaoBot  under 
which  BN  is  acquiring  overiiead 
trackage  rights  over  Soo's  12.49-miIe  line 
of  railroad  between  Shridon  (mp  2S2JBZ) 
and  Lucca  (mp  262.11).  ND,  sob^  the 
employee  protective  conditions  set  forth 
in  Norfolk  Br  WJL  Co.-Trackage  Rigbls- 
BN,  354  LC.C.  605  (1978),  as  modified  by 
Mendocino  Coast  Ry^  Inc-Lease  and 
Operate,  360 1.C.C.  653  (1980);  and  (b)  for 
BN's  operation  over  the  connecting  track 
to  be  constructed  at  Lucca. 
DATES:  The  decision  exempting  the 
construction  of  connecting  trade  is 
effective  on  December  18, 1986.  Petitions 
to  stay  must  be  filed  by  November  28, 
1986  and  petition  for  reconsideration 
must  be  filed  by  Decembers,  tSK. 

The  exemptions  for  the  trackage  rights 
and  for  the  operations  over  the  new 
connecting  track  are  effective  on 
November  18, 1986.  Petitions  to  revoke 
these  class  exemptions  may  be  filed  at 
any  time  under  49  U.S.C.  10505(d).  The 
filing  of  a  petition  to  revoke  will  not  stay 
the  transactions.  If  the  docnments 
supporting  the  class  exemptions  contain 
false  or  misleading  information,  the 
exemptions  will  be  vrad  ab  initio. 

ADONESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30663  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Railroad's  representatives: 
Edmund  W.  Burke.  Douglas  ).  Babb, 
Peter  M.  Lee,  Burlington  Northern 
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Railroad  Company.  3800  Continental 
Plaza.  777  Main  Street,  Fort  Worth.  TX 
76102. 

FON  FURTHER  INFORMATION  CONTACT: 
Joseph.  H.  Dettmar.  (202)  27&-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(E)C  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  November  10, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chainnan  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGee. 
Secretory. 
[FR  Doc.  86-25972  Filed  11-17-86:  8:45  am] 

BtUJNG  CODE  7I»S-01-«I 


IFinanc*  Docket  Na  30821  (Sui>-1)] 

Missouri  Pacific  Railroad  Co.  and 
Houston  Belt  and  Terminal  Railway 
Co^  Construction  and  Operation 
Exemption,  Houston,  TX 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Interstate  Commerce 
Commission,  under  49  U.S.C.  10505. 
exempts  from  the  requirements  of  49 
U.S.C.  10901.  the  construction  and 
operation  of  a  500-foot  connecting  track 
at  Pierce  Junction,  in  Houston,  TX,  by 
the  Missouri  Pacific  Railway  Company 
and  Houston  Belt  &  Terminal  Railway 
Company. 

DATES:  The  decision  is  effective  on 
November  28, 1986.  Petitions  to  reopen 
must  be  filed  by  December  8, 1986. 
ADDRESS:  Send  pleadings  referring  to 
Finance  Docket  No.  30821  (Sub-No.  1)  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Railroad's  representative:  Colleen 
A.  Lamont,  1416  Dodge  Street,  Omaha, 
NE  88179. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  November  10, 1986. 


By  the  Commiscion.  Chairman  Gradison, 
Vice  Chairman  Sknmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
(PR  Doc.  86-25973  Filed  11-17-86;  8:45  am) 

BtUJNQ  CODE  703S-41-M 

[Finance  Docket  No.  30919] 

Colleton  County  Railroad  Co.,  Inc., 
Acquisition  and  Operation  Exemption; 
Certain  Unas  of  Seatioard  System 
Railroad;  Correction 

November  13, 1986. 

The  notice  of  exemption,  that  was 
served  and  published  in  the  Federal 
Register  on  October  27, 1986  (51  FR 
37987),  contains  an  inadvertant  error.  In 
the  first  sentence  of  the  first  paragraph 
the  milepost  number  for  Walterboro,  SC 
should  be  changed  from  444.18  to  443.18. 

By  the  Commission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  86-75974  Filed  11-17-86:  8:45  am] 

BILLING  CODE  7035-O1-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Fairbanks  T.  Ciua,  M.D.;  Revocation  of 
Registration 

On  September  25, 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Fairbanks  T.  Chua, 
M.D.,  Memphis  Medical  Clinic,  35040 
Helze  Lane,  Memphis,  Michigan.  The 
Order  to  Show  Cause  sought  to  revoke 
Dr.  Chua's  current  DEA  Certificate  of 
Registration.  AG8814736,  and  deny  any 
pending  applications  for  renewal  of  his 
registration  as  a  practitioner  under  21 
U.S.C.  823(f),  for  reason  that:  (1)  On 
November  12, 1965,  Dr.  Chua  was 
convicted  on  six  counts  of  unlawfully 
delivering  a  substance  containing 
Valium,  other  than  as  authorized  by  law, 
felony  convictions  relating  to  controlled 
substances,  and  (2)  Dr.  Chua's  continued 
registration  is  inconsistent  with  the 
public  interest,  as  evidenced  by  the 
following:  (a)  In  addition  to  the  above- 
mentioned  offenses.  Dr.  Chua  was 
indicted  on  two  counts  of  unlawfully 
delivering  a  substance  containing  a 
controlled  substance,  to  wit:  terpin 
hydrate  elixir  with  codeine,  other  than 
authorized  by  law.  felony  offenses 
relating  to  controlled  substances,  and 
(b)  On  several  occasions.  Dr.  Chua 


wrote  prescriptions  for  various 
controlled  substances,  including 
Tussionex,  Citra  Forte  syrup  and 
Darvocet,  for  no  legitimate  medical 
purpose. 

On  October  6, 1986,  Dr.  Chua,  through 
counsel,  filed  a  written  statement 
explaining  his  oppo$ition  to  the 
proposed  revocation.  Since  Dr.  Chua  did 
not  request  a  hearing  on  the  issues 
raised  in  the  Order  to  Show  Cause,  the 
Administrator  concludes  that  he  waived 
his  opportunity  for  a  hearing,  and  enters 
this  final  order  after  taking  into 
consideration  the  information  contained 
in  the  investigative  file.  Dr.  Chua's 
written  statement,  and  the  record  of  the 
proceedings  at  this  time.  See  21  CFR 
1301.54(c). 

In  his  written  statement,  Dr.  Chua 
argues  that  since  he  was  not  found 
guilty  of  all  eight  coants  of  the  criminal 
indictment,  and  that  since  his  criminal 
convictions  are  on  appeal,  he  should  be 
entitled  to  continue  practicing  medicine 
unless  and  until  the  Appellate  Court  of 
the  State  of  Illinois  affirms  his 
convictions. 

After  carefully  reviewing  Dr.  Chua's 
written  statement,  the  Administrator 
concludes  that  the  issues  addressed 
therein  can  be  afforded  little  weight 
when  considering  the  revocation  of  Dr. 
Chua's  DEA  Certificate  of  Registration. 
First,  although  Dr.  Chua  was  not  found 
guilty  of  two  counts  contained  in  the 
original  criminal  indictment,  he  was 
convicted,  by  a  jury  of  his  peers,  of  six 
felony  offenses  relating  to  controlled 
substances.  Second,  all  of  the 
information  relating  to  the  two  counts  of 
the  indictment  which  were  dismissed 
can  be  considered  in  this  administrative 
proceeding.  Such  information  can  be 
considered  in  determining  whether  Dr. 
Chua's  registration  should  be  revoked, 
despite  the  lack  of  criminal  conviction 
on  those  two  counts.  Finally,  the  fact 
that  Dr.  Chua's  criminal  case  presently 
is  on  appeal  in  the  Appellate  Court  of 
the  State  of  Illinois  is  irrelevant  to  this 
matter.  At  this  point.  Dr.  Chua's  six 
felony  convictions  for  violating  Illinois' 
controlled  substance  statutes  have  not 
been  reversed.  The  Administrator  has 
consistently  held  that  felony  convictions 
relating  to  controlled  substances  are 
statutory  grounds  for  the  revocation  of  a 
registrant's  DEA  Certificate  of 
Registration,  and  for  the  denial  of  any 
pending  renewal  applications, 
regardless  of  whether  the  underlying 
criminal  case  is  on  appeal.  See  Donald 
Warden  Andrews.  M.D..  47  FR  56745 
(1982):  and  Lamar  T.  Zimmerman.  M.D.. 
45  FR  3405  (1980).  Therefore,  the 
convictions  can  serve  as  statutory 
grounds  for  the  revocation  of  Dr.  Chua's 
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current  DEA  Certificate  of  Re^stration, 

and  for  the  denial  of  any  pending 
applications  for  renewaL 

The  Administrator  finds  that  on 
November  12, 1985.  in  the  Circuit  Court 
of  Cook  County,  Illinois,  Dr.  Chua  was 
convicted  of  six  counts  of  unlawfully 
delivering  a  substance  containing  a 
controlled  substance,  to  wit:  Valium,  the 
trade  name  for  diazepam,  a  Schedule  IV 
controlled  substance,  other  than  as 
authorized  by  law  in  violation  of 
Chapter  56  Va,  section  1401(f)  of  the 
Illinois  Revised  Statutes,  felony 
convictions  relating  to  controlled 
substances.  The  felony  convictions 
resulted  from  Dr.  Chua's  writing  of 
prescriptions  for  Valium  without 
conducting  physical  examinations  of  the 
persons  to  whom  the  prescriptions  were 
issued.  Dr.  Chua's  felony  convictions 
provide  a  sufficient  statutory  basis  for 
the  revocation  of  his  DBA  Certificate  of 
Registration  and  for  the  denial  of  any 
pending  applications  fw  renewal.  Sec  21 
U.S.C.  824(a)(2)  and  21  U.S.C.  823(fK3). 

In  addition,  the  investigative  file 
reveals  substantial  evidence  that  Dr. 
Chua  also  wrote  prescriptions  for 
Tussionex  and  Citra  Forte  syrup,  trade 
names  tor  hydrocodone.  bodi  ^edule 
III  controlled  substances.  Darvocet.  the 
trade  name  for  propoxyphene,  a 
Schedule  IV  controlled  substance,  and 
terpin  hydrate  elixir  with  codeine,  a 
Schedule  V  controlled  substance, 
without  conducting  proper  medical 
examinations  on  the  persons  receiving 
the  prescriptions  and  for  no  legitimate 
medical  purpose.  The  activities  cited  in 
the  investigative  file  involved  local 
undercover  police  ofiEicers  visiting  Dr. 
Chua  in  an  attempt  to  obtain  various 
controlled  substances.  In  eadi  situation, 
Dr.  Chua  either  did  not  perform  any 
medical  examination  of  the  officer,  or 
only  performed  a  cursory,  inadequate 
examination,  before  prescribing  the 
controlled  substances  requested  by  the 
officer.  Dr.  Chua  was  indicted  on  two 
counts  of  unlawfully  delivering  a 
substance  containing  a  controlled 
substance,  to  wit:  terpin  hydrate  elixir,  a 
Schedule  V  controlled  substance,  other 
than  as  authorized  by  law,  in  violation 
of  Chapter  56^2.  section  1401(0  of  the 
Illinois  Revised  Statutes,  a»  a  result  of 
these  undercover  operations.  Prior  to 
trial,  the  indictment  on  these  two  counts 
was  dismissed.  Even  so,  the 
Administrator  finds  substantial 
evidence  in  the  investigative  file  to 
conclude  that  Dr.  Chua  was  involved  in 
such  unlawful  activities,  regardless  of 
the  failure  of  the  state  of  convict  him  on 
the  charges.  Such  activities  are 
obviously  inconsistent  with  the  public 
interest.  Thus,  Dr.  Chua's  improper 


prescribing  habits  dearly  constitute 
grounds  for  the  revocation  of  his  DEA 
Certificate  of  Registration  and  the  denial 
of  any  pending  applications  for  renewal. 
See  21  U.S.C.  824(a)(4)  and  21  U.S.C. 
823(f)(2). 

The  Administrator  also  finds  that, 
based  upon  Dr.  Chua's  felony 
convictions  relating  to  controlled 
substances,  on  February  11. 1988,  the 
Illinois  Department  of  Registration  and 
Education  suspended  his  license  to 
handle  controlled  substances  in  that 
state  for  a  period  of  five  years,  and 
suspended  his  physician's  and  surgeon's 
license  for  a  period  of  one  year  and  nine 
months.  Therefore.  Dr.  Chua  is  bo  longer 
authorized  to  practice  medicine  or 
handle  controlled  substances  in  the 
State  of  Illinois.  As  a  result  Dr.  Chua 
now  practices  medicine  in  the  State  of 
Kfichigan.  As  of  this  date.  Dr.  Chua 
retains  the  authority  to  handle 
controlled  substances  in  the  State  of 
Michigan.  Although  Dr.  Chua  has 
modified  his  DEA  Certificate  of 
Registration  to  allow  him  to  handle 
controlled  substances  in  Michigan 
rather  than  Illinois,  the  action  by  the 
Illinois  Department  of  Registration  and 
Education  serves  as  a  determination  of  a 
state  licensing  board  that  Dr.  Chua  is 
incapable  of  properly  handling 
controlled  substances,  and  that  his 
continued  registration  is  inconsistent 
with  the  public  interest.  Such  a 
determination  constitutes  yet  another 
ground  few  the  revocation  of  Dr.  Chua's 
current  DEA  Certificate  of  Registration 
and  for  the  denial  of  any  pending 
applications  for  renewal.  See  21  U.S.C. 
824(a)(4)  and  21  U.S.C.  823(f)(1). 

Based  upon  Dr.  Chua's  recent  felony 
convictions  relating  to  controlled 
substances,  his  other  improper 
prescribing  activities,  and  the 
suspension  of  his  medical  and  controlled 
substance  hcenses  in  the  State  of 
Illinois,  the  Administrator  finds  that 
there  is  ample  statutory  basis  for  the 
revocation  of  Dr.  Chua's  DEA  Certificate 
of  Registration.  Further,  the 
Administrator  concludes  that,  based 
upon  the  facts  and  circumstances 
presented  in  this  case.  Dr.  Chua's 
registration  indeed  should  be  revoked, 
and  that  any  pending  applications  for 
renewal  should  be  denied.  Therefore, 
the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  aiOO(b). 
hereby  orders  that  DEA  Certificate  of 
Registration  AC8814736.  previously 
issued  to  Fairbanks  T.  Chua,  M.D.,  be. 
and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal. 


executed  by  Fairbanks  T.  Chua.  M.D., 
be,  and  they  hereby  are,  denied. 

This  order  is  effective  December  18. 
1986. 

Dated:  November  13. 1986. 
|ohn  C  Lawn. 
Administrator. 
[FR  Doc.  86-25967  Filed  11-17-86:  8:45  am] 

BtLUNQ  CODE  4410-0»-M 


1  Docket  No.  86-3] 

Irving  M.  Qreenfarb,  D.O,, 
Plains.  NJ:  Hearing 

Notice  is  hereby  given  that  on 
December  5, 1985,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Irving  M.  Creenfarb,  D.O..  an 
Order  To  Show  Cause  as  to  Why  the 
Drug  Enforcement  Administration 
should  not  revoke  his  DEA  Certificate  of 
Registration.  AG4091714.  and  deny  his 
application  for  renewal  of  that 
registration,  executed  on  September  3. 
1985.  as  a  practitioner  under  21  U.S.C. 
823(f). 

Notice  is  hereby  given  that  the 
hearing  in  this  matter  is  being 
rescheduled  for  Tuesday,  November  25, 
1966,  commencing  at  10M)  a.m.  in 
Courtroom  No.  10,  U.S.  Claims  Court, 
717  Madison  Place,  NW.,  Washington. 
DC. 

Dated:  November  12. 1988. 
)ohn  C.  Lawn. 

Administrator,  Drug  Enforcement 
A  dministration. 
(FR  Doc  86-25922  Filed  11-17-^  8:45  am] 

BILUMS  COK  4410-OS-M 


National  Institute  of  Justice 

Grant  Funds  to  Supplement  ttie 
National  Crime  Survey 

agency:  National  Institute  of  Justice  and 
Bureau  of  Justice  Statistics. 

action:  Notice  of  availability  of  grant 
funds. 

summary:  Notice  is  hereby  given  that 
the  National  Institute  of  Justice  and  the 
Bureau  of  Justice  Statistics  are  jointly- 
sponsoring  a  research  program  to 
address  the  addition  of  supplemental 
questions  to  the  National  Crime  Survey. 
Information  regarding  the  proposal 
requirements,  application  procedures, 
and  deadline  can  be  found  in  the 
published  solicitation  entitled 
Supplementing  the  National  Crime 
Survey. 

DATE:  Copies  of  the  solicitation  are 
available  immediately.  The  deadline  f./r 
applications  is  March  27, 1987. 
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AOONCSS:  Copies  of  the  solicitation  are 
available  upon  request  at  the  following 
location:  National  Institute  of  Justice, 
633  Indiana  Ave,  NW..  Room  870, 
Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lauresa  A.  Stillwell  of  the  National 

Institute  of  Justice  at  the  address  given 

above;  telephone  202/724-2962. 

James  K.  Stewart, 

Director. 

[FR  Doc.  86-28014  Filed  11-17-86;  8:45  am] 

BIUJNG  CODE  4410>1t-M 


Federal  Bureau  of  Investigation 

Advisory  Policy  Board,  National  Crime 
Information  Center,  Meeting 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  December  10-11. 
1986,  from  9  a.m.  until  5  p.m.  at  the  Hotel 
Westcourt.  10220  North  Metro  Parkway 
East,  Phoenix,  Arizona  85051. 

The  major  topic  to  be  discussed  will 
be  the  interstate  exchange  of  criminal 
history  records  for  licensing, 
employment,  and  security  purposes  at  it 
relates  to  the  NCIC  Interstate 
IdentiHcation  Index. 

The  meeting  will  be  open  to  the  public 
with  approximately  20  seats  available 
for  seating  on  a  first-come,  first-served 
basis.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
Advisory  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Advisory  Committee  Management 
Officer,  Mr.  William  A.  Bayse,  FBI,  at 
least  24  hours  prior  to  the  start  of  the 
session.  The  notification  may  be  by 
mail,  telegram,  cable,  or  hand-delivered 
note.  In  should  contain  the  name, 
corporate  designation,  consumer 
afiiliation,  or  Government  designation, 
along  with  a  capsulized  version  of  the 
statement  and  an  outline  of  the  material 
to  be  oi^ered.  A  person  will  be  allowed 
not  more  than  15  minutes  to  present  a 
topic,  excpet  widi  the  special  approval 
of  the  Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 
Management  Liaison  Officer.  NCIC, 
Federal  Bureau  of  Investigation, 
Washington,  DC  20535.  telephone 
number  202-234-2606. 

Dated:  November  10, 1986. 
WiUiam  H.  Webster, 
Director 
(PR  Doc.  86-25977  Filed  ll-17-«6;  8:45  amj 

MLUNQ  COOC  4410-02-M 


DEPARTMENT  OF  LABOR 

The  Steering  Subcommittee  of  the 
Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting         j 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  December  9, 1986. 
9:30  a.m..  Rm.  S4215  A&B  Frances  Perkins, 
Department  of  Ldsbor  Building,  200 
Constitution  Avenue.  NW.,  Washington,  DC 
20210. 

Purpose:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Femand  Lavallee,  Executive  Secretary. 
Labor  Advisory  Committee,  Phone:  (202) 
523-6565. 

Signed  at  Washington,  DC,  this  12th  day  of 
November  1986. 

Robert  W.  Searby. 

Deputy  Undersecretary.  International 
Affairs. 

[FR  Doc.  86-25993  Filed  11-17-86;  8:45  am] 

BIUJNQ  CODE  4S10>2»-M 


Employment  and  Training 
Administration 


[TA-W-18,240] 

E.I.  du  Pont  de  Nemours  and  Co.,  Inc., 
higleslde,  TX;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  30, 1986  in 
response  to  a  worker  petition  received 
on  September  22, 1986  which  was  filed 
on  behalf  of  workers  at  the  Corpus 
Christi  plant  in  Ingleside,  Texas  of  E.I. 
du  Pont  de  Nemours  &  Company, 
Incorporated. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-18,187).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 


Signed  at  Washington,  DC.  this  31st  day  of 
October  1986.  i 

Marvin  M.  Fooks,     I 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  86-25991  Filed  11-17-86:  8:45  am] 

BtLUNG  CODE  4S10-01-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance; 
Esselte-Pendeflex  et  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  28. 1986. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  28, 1986. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street.  NW..  Washington. 
DC  20213. 

Signed  at  Washington,  DC  this  3rd  day  of 
November  1966. 
Marvin  M.  Fooks.       I 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


PMitionar  IMon/wortien/firra 


Essene-PenMln  (GAIU) 

Reg*  Tnjcfcing  Co.  (Workers) . 
BJ  Tilen  Servicsei  (Worker*).. 


Southern  Union  Expkiralion  Co.  (Workers) .. 

FrenMin  Supply  Co.  (Worker*) 

Philip*  ECO  (USWA) 

FenMeel  Pnco  Getr  (Workers) 

Uniroysl-Goodrich  (Workers) 

General  Oiemical  Corp.  (CWU) 

Baker  Packer*  (Worker*).. 


OWS.  Incorporaled  (Worker*) 

Saw  Driling  (Workers) 

Lucfcys  Wa«  Servtea  (Workers) 

nam*  Oiilins  Company  (Worker*).. 
P«C  OriKng  Compeny  (Workers).. 


ScWumberoar  Wei  Servne  (Workers) 

Patterson  RwNal  Tools  and  Patterson  lni(Mctnn  Services 
Inc.  (Workers). 

Fryeo  (Workers) _ 

Sherman  Oiling  Co.  (Woikars) _ ~'I'Z'"Z'l 

Smrth  Oiling  Systems  Di».  cH  Smith  kiO  (Compviy) 

MNO  Oiling  Corp.  Southern  Oviaion  (Workers) _ 

Tennaco  01  Compare  Ejiploratton  and  Production  (Work- 
ers). 

Johnie  Ikjntar  d  RsU  Service,  mc  (Workers).— _ 

Oxvel  Schlumbergar  (Workers) „ .   . 

Amerada  Hess  Corp.  (Workers) . 


Damson  Oil  Corporation  (Workers). „ 

Four  Flags  Oiling  Company  (Workers) . 

Mid  Coast  OWng  (Workers) 

Cokinmisna  Pump  Co.  (USWA) 

Lugo  WaUhg  Servtoa  (Worker*).. 


Location 


Elzabeth.  NJ _ 

LaredaTX 

Hay*.  KS 

Dale*.  TX 

Denver  and  Brighton,  CO. 

Seneca  Fals.  NY.__ 

Phoenix,  AZ 

Eau  Cleire.  W1 

Front  Royal.  VA 

Sen  Antonio.  TX 

Pliinivile,  KS _ 

Vfctoria.  TX ..._ 

St  Elmo,  «. 

Houston.  TX _ 

Corpus  Chri»ti.  TX _ 

GMette.  WY 

Vtaloria.  TX „.„.. 


Ml  Carmal.  IL 

Mineral  City.  OH„ 

Houston,  TX 

Magonolia.  TX 

Houstoa  TX 


LaredaTX. 


North  American  PMlip*  Lighting  Division  (Connwiy).. 

Atoo  PoiMr  (USWA)._ 

Connie  Blouee  Co.  (ILGWU) .. 


JH.  WMiama  Hand (WOriisr*) „ _. 

LaMgh  Poniend  Cement  Cornpany  (BoAannakera).. 

Uteic  tnduiWea;  Inc.  (Vltorker*)  ..„ 

Dowel  Schlurabergar  OMMd  Santo*  (Worker*) 

Catnap  Taming  Co.  (Company) 

S«pen  Oang  Ca  (Worker*). 

McAli»ter  Trucking  (Worker*) 

GoM  Medal,  kic  (Work**) 

McAdoo  Mfg.  Co.,  Inc.  (ACTWU) 

Rio  Grande  OMng  (Workers) 

Fox/Brady  (Workers).. 


S  and  M  FiaNng  «  Rental  Incorporated  (Workers). 

Mwvin  01  Ca  (Workers) _. 

Uttt  Oi  Company  (Compwiy) 

Sprague  Elec.  Ca  (Woriiers) 

Cowdan  Mfg.  (Workers) _ 

Fayaooa  (Workers).. 


Ohio  Brass  RactMiar*  (Worker*) 

Ensign-Brtoklort  (Workers) 

Eiiplaratton  Surv^  kic.  (Workers).. 
Gard  Oiling.  Inc.  (Workers).. 


Quaker  Stale  Oi  RaMng  Corp.  (Workers).. 

B«««rty  BkMse  Co,  Inc. 

Essex  Shoe  Trimming  Ca  (Workers) _ 

Unilsd  Stale*  Sisal  Mirwig  Ca 

D»l  FasNona.  he. 

Rnal  01  end  Chemtoal  Ca  (Workers) 

SheffieM  Footwear  Mtg.  (Woritars). 

Eriergy  Dynamics.  Inc.  (Workers) 

Chevron  USX.  Inc.  (Worker*).. 


Wesism  Ooeenic  Inc.  (Wodiers) _. 

Central  Foundry  Ov.  General  Motors  (UAWA).. 


Denver,  CO 

Denver,  CX) 

Corpua  Chrisli.  TX.. 

Victona.  TX „... 

Cokjmfaiana,  OH 

Laredo,  TX _.. 

BkxxnlieM,  NJ _ 

AuiMm,  NY 

Roaeto,  PA....„ 

Butfato,  NY 


Waco,  TX . 


TX... 

Bryan,  TX 

CA 

TX... 


WichHaFals,TX_ 
Radne,  Wl. 


McAdoa  PA 

Sen  AiMonia  TX 

AppMon,  Wl 

Odeeae.  TX 

Otmey.  «. 

SaM  Lake  City,  UT... 
ti"VinQ,  NC ...«.,._,..., 

Lancaster.  ICY_ _.., 

Dexter.  ME 

OakHB,  WV 

Louvlers,  CO 

Plana  TX „_ 

OH 

PA 

PA 

Havarhll.MA.. 

Gary.  WV 

NJ __ 

TX 

NMfni,  rU ..... ,.,.«. 

AIca,  TX 

Oevee,  OH 

Houston,  TX „... 

NY_ _... 


TNuevHe, 


recerved 


10/16/88 

10/14/88 

10/9/88 

10/8/ 88 

10/14/88 

10/20/88 

10/20/86 

10/20/86 

10/10/86 

10/20/86 

9/18/86 

19/18/86 

10/7/88 

10/7/86 

9/18//86 

10/20/86 

10/20/88 

10/22/86 
10/24/86 
10/21/86 
10/24/86 
10/23/86 

10/23/86 
10/27/86 
10/27/86 
10/22/86 
9/18/86 
9/16/86 
10/2/86 
8/17/86 
10/20/86 
10/24/86 
1/27/86 
10/27/86 
10/23/86 
10/21/86 
10/20/86 
10/23/86 
10/16/86 
10/17/86 
10/21/86 
10/17/86 
10/21/86 
10/21/86 
10/20/86 
10/21/86 
10/21/88 
10/21/86 
10/27/86 
10/21/86 
10/21/88 
10/21/86 
10/21/86 
10/27/86 
10/27/86 
10/27/86 
10/27/86 
10/27/86 
10/27/86 
10/27/86 
10/27/86 
10/27/86 
10/27/88 
10/22/86 
10/11/86 


Daleol 


9/30/86 
10/9/86 
10/6/86 
9/29/86 

10/10/86 
10/8/86 

10/11/86 
10/8/86 

10/14/86 
10/8/86 
9/14/86 
9/11/86 
10/1/86 
9/29/86 
9/15/86 

10/11/86 

10/13/86 

10/14/86 
10/19/86 
10/16/86 
10/20/86 
10/13/86 

10/20/86 
10/17/86 
9/18/86 
10/12/86 
9/12/86 
9/15/88 
9/20/86 
9/12/86 
10/10/86 
10/21/86 
10/22/86 
10/23/86 
10/2/88 
10/13/88 
10/13/86 
10/20/86 
10/10/86 
10/13/86 
10/17/86 
10/14/86 
10/15/88 
10/10/86 
10/13/86 
10/17/86 
10/16/86 
10/16/86 
10/23/86 
10/15/88 
10/15/86 
10/14/86 
10/10/86 
10/20/88 
10/20/86 
10/23/86 
10/23/86 
10/22/86 
10/22/86 
10/15/86 
10/20/86 
10/21/88 
10/15/86 
10/04/86 
9/24/66 


Petition  No. 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
T/k-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 


18,482 
'18.483 
'18.484 
18,486 
18,486 
18.487 
18.488 
'18,489 
18.490 
'18.491 
18.482 
'18.493 
'18.494 
18.495 
'18.496 
'18.497 
18.496 


TA-W-18.499 
TA-W-ie.SOO 
TA-W-18.501 
TA-W-18.502 
TA-W-18.503 

TA-W-1 8.504 
TA-W-18.505 
TA-W-18.508 
TA-W-18.507 
TA-W-18.508 
TA-W-18.509 
TA-W-18.510 
TA-W-ie.511 
TA-W-18.512 
TA-W-18.513 
TA-W-18.514 
TA-W-18.515 
TA-W-18.5ie 
TA-W-18.517 
TA-W-18,518 
TA-W-ie.519 
TA-W-1 8,520 
TA-W-18,521 
TA-W-18,522 
TA-W-18,523 
TA-W-18,524 
TA-W-18,525 
TA-W-18,526 
TA-W-17,527 
TA-W-1 7,528 
TA-W-1 7,529 
T/UW-1 7,530 
T/k-W-17,531 
TA-W-18,532 
TA-W-18.533 
TA-W-18.534 
TA-W-18,S35 
TA-W-18,536 
TA-W-18,537 
TA-W-18,538 
T/V-W-18.539 
TA-W-18.540 
TA-W-18.S41 
TA-W-18.542 
TA-W-1 8.543 
TA-W-18.544 
TA-W-18.546 
TA-W-ie-.546 


Arttdee  producad 


Stakonary  aupplisrs. 

Trucking  ssrvioee. 

Cementing  service*. 

Crude  oi  and  gas. 

DMrilxjte  kttng  kx  oi  eonvanie*. 

TV  kjba*  en  data  dnplay  kitMS. 

IMelali 


Pesseogsr  car  tires,  farm  tires  and  IgM  truck  tin 

SuHuncecid. 

Produced  downhole  tools. 

OHiaU  servtoe. 

Contract  oi  driling 

Servicas  undergrowid  pumps. 

Contract  oi  driltng. 

Contract  oi  drfling. 

Loggmg  asrvioe  on  oi  ivels. 

Buys  end  rents  kxils  to  oi  compwses. 


Wair 

Oi  CeM  sannc*. 

Oi  driling  equipcnent 

Driling  services. 

Oi  andnafenlga*. 

HookHjp  and  meimenance  of  wells. 

Oi  fMd  esrwoes. 

Geologicsl  servicas. 

Geotogxiel  services. 

OiwelMkig. 

Oiweldriihg. 

Gray  and  ducHe  iron  castings. 

Welding  seratoss  kv  oi  end  gas  oompanies. 

LigM  bul>  pais. 

Oeaal  engines,  hirtw  charges  and  parts. 


Handkx)!*. 

CemenL 

Packing  end  gaskets  tor  oi  industry. 

Provide  a  aenice  of  cementing  ol  weM. 

Tanning  of  l)ather. 

Service  iM  tar  d  wels. 

'irwvga  kuthiiy  Rrm. 

FoUng  dxector  cheirs. 

Cfskfeen's  kmtweer. 

OrWng  company. 

Farm  macfiinery. 

Perform  reverse  unH  sarvice  to  gel  oi  from  wel. 

Oi  compeny. 

01. 

Electromca. 


Grinders  end  geer  handxig  aquipmenl 


Datonaing  cord  and  kae*. 
Geophyeical  mepa. 
Corikact  Oiling  tar  oi  wid  gas. 
Cnidaol. 


Contract  tanning  and  leether 
MataMgical  coeL 
suns. 

Cnide  01.  pekochemicali 
Ctolh  slippers  and  fabric 
Gas  engne  and  gas 
Rained  cnida  oi  (La. 
Contact  ikiMng. 
Manufacttfee  cylrxjer 
and  lirake  fkums  for 


irxj  relried  product* 


(iessl.  heatng  ol). 
piston,  tranarmssion 


[FR  Doc.  86-25995  Filed  11-17-86;  8:45  amj 

BIUJNO  CODE  4S10-30-M 


[TA-W-17, 759] 

Lepanto  Garments  Co./Minatola 
Industries,  Lepanto.  AR;  TerminaUon 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 


Act  of  1974,  an  investigation  was 
initiated  on  July  28, 1986  in  response  to  a 
worker  petition  received  on  July  14, 1986 
which  was  filed  on  behalf  of  workers  at 
Lepanto  Garments  Company /Minatola 
Industries,  Lepanto,  Arkansas. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-17,193).  Consequently, 
further  investigation  in  this  case  would 


serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  28th  day  of 
October  1986. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  86-25992  Filed  11-17-86;  8:45  am] 

BILUNQ  COOC  4S10-30-«l 
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DattnninatkMis  Regarding  EHgibHIty 
To  Apply  for  Worker  Ad|ustiiMnt 
Aesietance;  Soutttweetam  Portland 
Cement  CaeteL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
October  27. 1986  through  October  31, 
1986. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  signiHcant  number  or 
proportion  of  the  workers  in  the 
woricers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  writh 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  work 
separations  at  the  firm. 
TA-W-17.881;  Southwestern  Portland 

Cement  Co..  Odessa,  TX 
TA-W-17,514;  Champion  International 

Corp.,  Creedmoor,  NC 
TA-W-17.316:  Basf  Corp— Fibers 

Division,  Williamsburg.  VA 
TA-W-l 7.688:  Weatherly  Foundry  » 

Manufacturing  Co..  Weatherly.  PA 
TA-W-l 7.724;  Ford  Motor  Co..  Direct 

Market  Operation,  Newark,  NJ 
TA-W-17,826:  Fiberglass  Systems,  Inc., 

Big  Spring.  TX 
TA-W-17.346;  Stewart-Warner  Corp., 

Div  1  (Alemite  &■  Instrument 

Division)  Chicago,  IL 
TA-W-l 7,504;  GS  Electric  Motors,  Inc., 

Racine,  WI 

In  the  foUowing  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-17,908;  American  Pipe 
Inspection,  Inc.,  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 


under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-l 7,876;  Gambles.  Inc., 
Minneapolis,  MN 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,267;  Flexcel  Company.  Inc.. 
Marshall.  TX 

Aggregate  U^  imports  of  oil  field 
equipment  are  negligible. 
TA-W-18.27e;  Lovett.  Inc..  Corpus 
Christi,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18J92:  NL  Bariod,  Port  Lavaca. 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.270;  Baker  Packers.  Corpus 
Christi.  TX 

Aggregate  U.S.  imports  of  oilfield 
equipment  are  negligible. 

TA-W-18.277;  Cemoco.  Corpus  Christi, 
TX 

Aggregate  U.S.  imports  of  oilfield 
equipment  are  negligible. 

TA-W-18.069:  Turner  Tubular  Services. 
Inc..  Corpus  Christi,  TX 

Aggregate  U.S.  imports  of  carbon  and 
alloy  steel  pipe  and  tubing  did  not 
increase  as  required  for  certification. 
TA-W-17.511;  Totco.  Mills.  WY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.512;  Totco.  Williston,  ND 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.677;  Pool  Well  Servicing  Co.. 
Williston,  ND 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.543;  Mack  Truck,  Inc.. 

Allentown  Assembly  Operations  &■ 
Machine  Fabrication  Div.. 
Allentown.  PA 

An  analysis  of  the  market  supplied  by 
the  subject  firm  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 
TA-W-18.261:  Clovis  Riley.  Inc.. 
Pearsall,  TX 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.264;  Murfin  Drilling  Co.. 
Colby.  KS 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.265:  Welex.  Inc.,  Abilene.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.268:  Dixilyn  Field  Drilling 
Company.  Alice,  TX 

The  workers'  fina  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.269;  Chemkee  Drilling  and 
Development.  Midland.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-ia.271;  Pool  Company.  Abilene. 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-ia.272;  Red  Tiger  Drilling. 
Wichita.  KS 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.274;  Banner  Drilling  Co., 
Scottsbluff.  NE 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.285:  The  Western  Company, 
Snyder.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.28d;  Trend  Exploration  LTD. 
Denver,  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.290;  Halliburton  Services. 
Artesia,  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
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TA-W-ia^l;  Halliburton  Services, 
Rankin.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.293;  Dresser  Atlas,  Laredo, 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974 

TA-W-18,294;  Johnn  Drilling  Company, 
Odessa,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,295:  Les  Wilson,  Inc.,  Carmi, 
IL 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.Be9:  Bryson  Tank  Co., 
Odessa,  TX 

Aggregate  U.S.  imports  of  storage 
tanks  are  negligible. 

TA-W-17.982;  Ansewn  Shoe  Co., 
Bangor,  ME 

The  temporary  worker  separations  at 
the  firm  were  attributable  to  seasonality 
and  normal  business  fiuctuations. 
TA-W-17,924;  LTV  Steel  Tubular 
Products,  Co.,  Younstown,  OH 

Aggregate  U.S.  imports  of  steel  pipe 
and  tubing  did  not  increase  as  required 
for  certification. 

TA-W-17.493;  Dan  River,  Inc., 
Wetumpka,  AL 

The  investigation  revealed  that 
criterion  (2)  and  (3)  have  not  been  met. 
Production  increased  in  the  1984-85  and 
January-May  1985  1986  comparative 
periods.  Separation  of  workers  at  the 
subject  firm  was  due  to  a  reorganization 
of  the  woriiforce  resulting  in  a  more 
efficient  use  of  the  workers. 
TA-W-17M79:  Hilti  Inc.,  Hilti  Steel 
Industrial  Div.,  Cleveland,  OH 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.002:  and  18.003:  Bunker 
Limited  Partnership.  Crescent 
Silver  Mine,  Inc.,  Kellogg,  ID  and 
Big  Creek,  ID 

All  the  subject  firm's  output  is 
exported. 

TA-W-17,777:  Hoover  Allison.  Xenia. 
OH 

Imports  of  processed  jute  fiber  have 
not  increased. 


TA-W-18,20S;  Kodak  Processing  Lab. 
Dallas.  TX 
The  woikers'  firm  does  not  produce 
an  article  as  required  for  certification 
tmder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,977;  Kodak  Processing  Lab. 
Rochester.  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-  W-18,379;  Dresser  A  tlas.  Victoria. 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,380:  M  and  M  Service 
Company,  Pearsall,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-J8,388:  Moore  Petroleum 
Services,  Missouri  City,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,395;  Drill  Collar  Inspection 
Co..  Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.398;  Sheehan  Exploration. 
Casper.  WY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,3^;  Norton  Drilling  Co.. 
Lubbock,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,402:  G  and  G  Tank  Rentals, 
Freer,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.40S:  Grant  Norpac.  Houston, 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.408;  Mesa  Drilling  Company. 
Abilene,  TX 

The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 


under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.413:  Four  Flags  Drilling 
Company.  Corpus  Christi.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.41S:  Mo-Vac  Service 
Company,  Laredo.  TX 

The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-18,416;  Brown  Drilling  Company. 
Pleasantville,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  c«tification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,419:  Midland  Mud.  Inc^  Hays, 
KS 

The  workers'  firm  does  not  produce 
an  article  as  required  fcH*  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.422;  Loffland  Brothers 
Company,  Grant  Junction,  CO 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,428;  AGA  T-Geochem 
Consultants,  Inc.,  Denver,  CO 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.429;  Geophysical  Services. 
Inc.,  Stafford.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

TA-W-17,404:  Cabot  Corp..  Wrought 
Products  Div..  Kohomo.  IN 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1985. 

TA-W-17,4^;  Moore  Mill  and  Lumber 
Co.,  Bandon,  OR 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1985. 
TA-W-17.494;  Erco  Industries,  Inc.. 
Monroe.  LA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  2, 1985  and  before  November  30, 
1985. 

TA-W-17.417;  Dan  River.  Inc.,  Benton. 
AL 
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A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  1, 1986  and  before  October  1. 1986. 
TA-W-17,647;  Wyman-Gordon  Co.. 
Harvey,  IL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  la  1985. 

TA-Y/-17,X8;  Sanford  Manufacturing. 
Wilkes  Bane.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  3. 1985  and  before  December  6, 
1985. 

TA-W-17.433;  Ohio  Ferro-Alloys  Corp.. 
Mt  Meigs.  AL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1, 1985. 

TA-W-17.597:  Beloit  Corp..  Beloit,  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1. 1985. 

TA-W-17.8e8;  Thenno-Serv,  Inc.. 
Anoka,  MN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1. 1985. 

TA-W-17.716;  Ciba-Geigy  Corp..  Tows 
River.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  16. 1985. 

TA-W-17,530:  Kaychester.  Inc..  Port 
Chester.  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  28. 1985  and  before  June  21. 1986. 
TA-W-17.e35:  Jeanette  Sheet  Glass 
Corp.,  Jeanette.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  24, 1985  and  before  July  31. 1986. 

TA-W-17.S74:  CMT Industries.  El  Paso. 
TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  29. 1985. 

TA-W-17.532:  Rob  Roy.  Inc..  York.  AL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  8. 1985  and  before  February  16, 
1986. 

TA-W-17.492;  (The)  Budd  Co.. 
Frankfort.  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  6. 1985. 

TA-W-18.198;  Clyde-AMCA 
International.  Duluth.  MN 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  10. 1985. 


TA-W-17.413;  Aluminum  Co.  of 
America,  Massena,  NY 
A  certification  was  issued  covering  all 
workers  of  the  firm  producing  primary 
aluminum  and  aluminum  ingots 
separated  on  or  after  April  28, 1985  and 
before  June  30, 1986. 
TA-W-17.928:  Lianga  Pacific.  Inc., 
Tocoma.  WA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1, 1986. 

TA-W-17.409;  McQuay-Norris 

Manufacturing  Div..  SKF  Industries, 
Bradford.  TN 

A  certification  was  issued  covering  all 
workers  of  the  Bradford,  TN  facility  of 
the  firm  separated  on  or  after  April  23, 
1985  and  before  October  1. 1986. 
TA-W-18,608;  McQuary-Norris 

Manufacturing  Div..  SKF  Industries. 

St.  Louis.  MO 

A  certification  was  issued  covering  all 
workers  of  the  St.  Louis,  MO  facility  of 
the  firm  separated  on  or  after  June  10. 
1985  and  before  December  1, 1986. 
TA-W-17.502:  Axem  Resources,  Inc.. 
Denver.  CO.  Belfield,  ND,  Casper, 
WY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1. 1986. 

TA-W-17.391;  Mitchell  Energy  Corp.. 
Midland.  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1, 1986. 

TA-W-17.483;  Pdmjo  Manufacturing 

Co..  East  Newark.  NJ 

A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

May  5, 1985  and  before  January  31, 1986. 

TA-W-17,804;  Buffalo  Jewelry  Case  Co.. 

Inc..  Buffalo.  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  12. 1985  and  before  September  30, 
1986. 

TA-W-17,321:  National  Glove,  Inc.. 
Chestnut  Street  Plant,  Mount 
Sterling,  OH 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  15, 1985  and  before  May  31, 
1986. 

TA-W-17.321A:  National  Glove,  Inc., 
Clark  Street  Plant.  Mount  Sterling. 
OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  15. 1985  and  before  May  31. 
1986. 

TA-W-1 7,555:  Coseka  Resources 
(U.S.A.)  Limited,  Denver.  CO, 
Grand  Junction.  Co,  Woriand,  WY. 


Costex  Resources,  Inc..  Midland. 
TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  27, 1985. 

TA-W-17.577:  Hein  Werner  Corp.. 
Waukeska.  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  6. 1986. 

TA-W-1 7.426;  Ashland  Crafts.  Inc.. 
Ashland,  KY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  30. 1985  and  before  April  30, 1986. 

TA-W-17.469:  Well  Made  Dress  Corp.. 
Warren.  RI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  19, 1985.  and 

TA-W-17.500:  Toby  Fashions.  Inc.. 
Union  City,  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  13. 1985  and  before  May  14. 1986. 
TA-W-17,462;  Kaiser  Steel  Corp., 

Fabricated  Products  Group,  Napa, 

CA 

A  certification  was  issued  covering  all 
workers  of  the  firm  producing  large 
diameter  steel  pipe  separated  on  or  after 
January  1, 1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  October  27, 
1986  through  October  31. 1986.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  $434,  U.S. 
Department  of  Labor,  601  D  Street  NW., 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  November  4, 1986. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  adjustment 
Assistance. 

[FR  Doc.  86-25994  Filed  11-17-86;  8:45  am) 

BILLING  CODE  4S10-30-M 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-86-79-C] 

Hegins  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Hegins  Mining  Company,  Zerbe. 
Tremont.  Pennsylvania  17981  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  No.  3  Slope  (LD.  No.  36-01856) 
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located  in  Schuylkill  County. 
Pennsylvania.  The  petition  ia  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Hi?alth  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  undeisraund 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps 
be  housed  in  fireproof  stmctives. 

2.  Petitioner  states  that  appHcation  of 
the  standard  would  result  in  a 
diminution  of  safety  for  the  miners 
affected  due  to  the  space  and  clear  area 
available. 

3.  The  charging  station  is  located  at 
the  botton  of  the  slope  in  the  west 
gangway.  This  area  is  limited  in  space. 
The  only  way  to  enclose  this  station 
with  either  steel  or  masonry  and  still 
maintain  enough  clear  area  to  provide 
the  required  clearances  that  are 
necessary  and  provided  presently  would 
be  to  remove  the  solid  rock  support 
which  would  result  in  dimini^iing  the 
roof  support  and  exposing  miners  to 
hazardous  conditions. 

4.  The  mine  is  operated  on  one  shift, 
the  charging  station  is  never  activated 
during  this  time  and  the  mining  cycle  is 
always  completed  a  minimum  of  5  hours 
prior  to  anyone  re-entering  the  mine. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  827,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  18, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
the  address. 

Dated:  November  6, 1986. 

Patricia  W.  SUvvy. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  86-25987  Filed  11-17-88;  8:45  am] 

BILLIira  CODE  4510-43-U 


[Docket  No.  M-8ft-135-C] 

Kerr-McGee  Coal  Corp.;  Petition  for 
IModification  of  AppHcation  of 
Mandatory  Safety  Standard 

Kerr-McGee  Coal  Corporation,  P.O. 
Box  727,  Harrisburg,  Illinois  62946  has 
filed  a  petition  to  modify  the  application 


of  30  CFR  75.901  (protection  of  low-  and 
medium-voltage  three-phase  circuits 
used  underground)  to  its  Galatia  Mine 
56-1  a-D.  Na  11-02752)  located  in  Saline 
Coimty,  Illinois.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  tiiat  low-  and  medium- 
voltage  three-phase  altemating-ciuTent 
circuits  used  undergroimd  shall  contain 
a  direct  or  derived  neutral  grounded 
through  a  suitable  resistor  at  the  power 
center,  and  a  grounding  circuit  that  will 
serve  as  a  grounding  conductor  for  the 
fi-ames  of  all  the  electrical  equipment 
supplied  power  from  that  circuit. 

2.  As  an  alternate  method  petitioner 
proposes  to  use  a  grounded  wye  system 
in  lieu  of  a  single  phase  system. 

3.  In  support  of  this  request,  petitioner 
states  that  the  power  distribution 
system  used  in  the  underground  shop  for 
lighting,  receptacles  and  small  electrical 
equipment  consists  of  a  112.5  KVA  dry 
transformer,  connected  delta-wye  and  a 
208/120V  3-phase  panel  with  circuit 
breakers.  All  of  the  circuits  from  the 
panel  to  the  lights,  receptacles  and 
motors  are  installed  in  conduit.  The 
neuti-al  of  the  112.5  KVA  b-ansformer  is 
connected  to  ground  so  that  120V  is 
available  fit)m  phase  to  neutral  fhjm  the 
transformer. 

4.  Petitioner  also  states  that  safety 
switches  have  been  added  to  the  oil 
skimmer,  sump  pump  and  air 
compressor. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Conmients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administretion,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  18, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Noveral>er  6, 1986. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variance. 

[FR  Doc.  86-25988  Filed  11-17-86;  8:45  am] 
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[Dodwt  Na  M-«5-115-CI 

Or^iard  Coal  Co.;  PetHion  f  or 
Modification  of  Applcation  of 
Mandatory  Safety  Standard 

Orchard  Coal  Company,  R.D.  #4.  Box 
306.  Pme  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1714  (self-contamed  self- 
rescuers)  to  its  Orchard  Mine  (LD.  No. 
36-06132)  located  in  Schuylkill  County, 
Pennsylvania.  The  peitition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 
device  approved  by  the  Secretary  which 
is  adequate  to  protect  such  person  for 
one  hour  or  longer. 

2.  The  mine  is  always  damp  to  wet. 
The  only  electrical  equipment,  which  is 
a  pump,  is  located  at  the  foot  of  the 
slope. 

3.  Petitioner  states  that  the  distance 
&om  the  mine  portal  to  the  actual 
working  face  is  less  than  2,000  feet.  The 
mine  can  be  evacuated  in  less  than  15 
minutes. 

4.  Petitioner  states  that  the  devices 
are  too  heavy,  bulky,  and  cumbersome 
to  be  worn  while  working  or  in  the 
narrow  confines  of  the  slope  gun  boat 
which  serves  as  mantrip  at  the  mine. 

5.  Sections  of  the  mine  are  subjected 
to  freezing  temperatures  making 
constant  availability  of  the  devices 
questionable.  In  addition,  the  wet  mine 
conditions  make  it  difficult  to  locate  a 
suitable  dry  storage  location  for  the  self- 
rescuers. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Qmiments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  18. 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  6, 1986. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  86-25989  Filed  11-17-86;  8:45  am] 
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(Docirat  No.  M-8ft-78-C] 

Utah  Power  &  Light  Co.;  Petition  for 
Modification  of  Appiication  of 
Mandatory  Safety  Standard 

Utah  Power  &  Light  Company,  P.O. 
Box  310,  Huntington,  Utah  84528  has 
filed  a  petition  to  modify  the  apphcation 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  Wilberg  Mine  (I.D. 
No.  42-00080)  located  in  Emery  County. 
Utah.  The  petition  is  filed  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  belt  haulage  entries 
not  be  used  to  ventilate  active  working 
places. 

2.  Petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  because  the 
stability  of  roof  and  ribs  under  deep 
cover  and  multiple  seam  mining  has  a 
direct  relation  to  the  number  of  entries 
opened;  the  fewer  entries  opened,  the 
more  stable  the  rood  and  ribs  and  the 
less  likely  are  pillar  and  crib  crushes, 
squeezes,  floor  heaves,  overrides  and  rib 
rolls.  Use  of  two  entries  would  also 
result  in  benefits  to  ventilation,  fire 
control,  and  escapeway  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  develop  a  two-entry  system 
of  mining  for  longwall  panel 
development  in  which  the  belt  haulage 
entry  would  act  as  a  return  air  course, 
and  for  longwall  panel  retreat  mining  in 
which  the  belt  haulage  entry  would  act 
as  an  intake  air  course  for  longwall  face 
ventilation. 

4.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system.  A  low-level  carbon 
monoxide  (CO)  detection  system  will  be 
installed  in  all  belt  entries  used  as 
intake  or  return  air  courses  and  at  each 
belt  drive  and  tailpiece  located  in  intake 
air  courses.  The  monitoring  devices  will 
be  capable  of  giving  warning  of  a  fire  for 
four  hours  should  the  power  fail;  a 
visual  alert  signal  will  be  activated  with 
the  CO  level  is  10  parts  per  million 
(ppm)  above  ambient  air  and  an  audible 
signal  will  sound  at  15  ppm  above 
ambient  air.  All  persons  will  be 
withdrawn  to  a  safe  area  at  10  ppm  and 
evacuated  at  15  ppm.  The  fire  alarm 
signal  will  be  activated  at  an  attended 
surface  location  where  there  is  two-way 
communication.  The  CO  system  will  be 
capable  of  identifying  any  activated 
sensor  and  for  monitoring  electrical 
continuity  to  detect  any  malfunctions. 


5.  The  CO  system  will  be  visually 
examined  at  least  once  each  coal- 
producing  shift  and  tested  for  functional 
operation  weekly  to  insure  the 
monitoring  system  is  functioning 
properly.  The  monitoring  system  will  be 
calibrated  with  known  concentrations  of 
CO  and  air  niixtures  at  least  monthly. 

6.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit,  the  belt 
conveyor  will  continue  to  operate  and 
qualified  persons  will  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

7.  Until  the  CO  detection  system  is 
installed  and  fully  operational,  CO  will 
be  monitored  by  a  continuous  CO 
station  or  by  a  qualified  person  with  a 
hand-held  CO  detector. 

8.  Stoppings  in  all  longwall 
development  and  retreat  entries  will  be 
constructed  of  solid  block  with  mortared 
joints. 

9.  For  all  longwall  panels,  a  safe 
passageway  under  supported  roof 
through  tailgate  entries  or  bleeders  to  a 
mine  exit  will  be  provided  off  the  face 
on  the  tailgate  side  for  emergencies. 
This  passageway  will  be  examined 
weekly  by  a  quiified  person.  One  hour 
self-contained  self-rescuers  will  be 
carried  by  each  person  on  a  longwall 
panel  or  stored  near  the  stageloader  and 
stored  on  or  near  the  face  of  the  tailgate 
side  of  all  longwall  panels. 

10.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  18, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  6. 1986. 

Patricia  W.  Silvey. 

Director  Office  of  Standards.  Regulations  and 
Variances. 

(FR  Doc.  86-25990  Filed  11-17-66;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 


[Prohibited  Transaction  Exemption  86-129; 
Exemption  Application  No.  D-6101  et  al.] 

Grant  of  Individual  Exemptions;  Fresh 
Retirement  Plan  et  al.    - 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  apphcations 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  ai^licants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  person^.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department.  . 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 
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(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans.  ■■  f. 

Fresh  Retirement  Plan  (the  Plan) 
Located  in  Salinas,  CA 

[Prohibited  Transaction  Exemption  86-129; 
Exemption  Application  No.  D-eiOl] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  leasing,  effective  July  1, 1986,  of  a 
portion  of  a  ranch,  known  as  the  Estel 
Ranch  from  July  1, 1986  until  June  30, 
1991,  by  the  Plan  to  Bruce  Church,  Inc..  a 
party  in  interest  with  respect  to  the  Plan, 
provided  the  terms  and  conditions  of  the 
transactions  are  at  least  as  favorable  to 
the  Plan  as  the  Plan  could  obtain  in 
dealing  with  an  unrelated  third  party. 

Effective  Dates:  The  effective  dates  of 
this  exemption  are  July  1. 1988  to  June 
30, 1991. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  9, 1986  at  51  FR  32139. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Meister-Neibeig  Co.  Pension  Plan  and 
Trust  (the  Plan)  Located  in  Chicago,  IL 

[Prohibited  Transaction  Exemption  86-130; 
Exemption  Application  No.  D-6502] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  May  14, 1986,  to  the  loans  (the 
Loans)  by  the  Plan,  for  a  period  of  6 
years,  of  up  to  25%  of  its  assets  to 
Meister-Neiberg  Co..  the  Plan  sponsor, 
provided  that  the  term  of  the  Loans  are 
at  least  as  favorable  to  the  Plan  as  those 
between  unrelated  parties  would  be. 

For  a  more  complete  statement  of  the 
facts  and  representation  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  9. 1986  at  51  FR  32143. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
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telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Customwood  Manufacturing  Company, 
Inc.  Employee  Defined  Benefit  Plan  (the 
Plan)  Located  in  Albuquerque,  New 
Mexico 

(Prohibited  Transaction  Exemption  86-131; 
Exemption  Application  No.  D-6622] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  of  certain  unimproved  real 
property  to  Robert  T.  and  Barbara  J. 
Bogan,  parties  in  interest  with  respect  to 
the  Plan;  provided  that  such  sale  is  on 
terms  not  less  favorable  to  the  Plan  than 
those  which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  19, 1986  at  50  FR  33315. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

First  National  Bank  of  Mapleton 
Employees'  Profit  Sharing  Retirement 
Trust  (the  Mapleton  Plan)  Located  in 
Mapleton  Depot,  PA 

[Prohibited  Transaction  Exemption  86-132; 
Exemption  Application  No.  D-6669] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Mapleton  Plan,  for  the  total  cash 
consideration  of  $610,879,  of  certain 
mortgage  and  vehicular  loan  receivables 
(the  Receivables)  to  First  National  Bank 
of  Mapleton,  provided  the  amount  paid 
for  the  Receivables  is  not  less  than  fair 
market  value  at  the  time  the  transaction 
is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  9, 1986  at  51  FR  32144. 

For  Further  Information  Contact  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 


Employees'  Money  Purchase  Pension 
and  Investment  Plan  of  Ann  Artrar 
Terminals.  Inc.  (the  Plan)  Located  in 
Ann  Arbor.  MI 

[Prohibited  Transaction  Exemption  86-133: 
Exemption  Application  No.  D-6670J 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  (the  Loan)  of  $750,000  by  the 
Plan  to  AA  Development  Corporation,  a 
wholly-owned  subsidiary  of  Ann  Arbor 
Terminals,  Inc.,  the  Plan  sponsor, 
provided  that  the  terms  and  conditions 
of  the  Loan  are  at  least  as  favorable  to 
the  Plan  as  those  between  unrelated 
parties  would  be. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  19, 1986  at  51  FR  33315. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  for  Employees  of 
Regal  Capital  Company  (the  Plan) 
Located  in  Dallas,  "Texas 

[Prohibited  Transaction  Exemption  86-134; 
Exemption  Application  No.  D-6769] 

Exemption 

The  restrictions  of  section  406  (a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  of  a  parcel  of  unimproved  real 
property  (the  Property)  by  the  Plan  to 
Howard  E.  Rachofsky  (Mr.  Rachofsky),  a 
party  in  interest  with  respect  to  the  Plan; 
provided  that  the  sales  price  is  equal  to 
the  greater  of  the  fair  market  value  of 
the  Property  on  the  date  of  sale  or  the 
total  expenditures  incurred  by  the  Plan 
in  connection  with  the  acquisition  and 
holding  of  the  Property  by  the  Plan,  as 
calculated  on  the  day  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  12, 1986  at  51  FR  32554. 

For  Further  Information  Contact: 
Angelena  Le  Blanc  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number). 
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Profit  Sharing  Plan  and  Tnist  of  LJL 
Mannausa.  MO.^  PXl.  and  Amanded  and 
Restated  Peosion  KatitaBent  Plan  and 
Tnwt  of  L.R.  Mannaina,  MJD.,  P.a  (the 
Plans)  Located  in  East  Lansing, 
Michigan 

(Prohibited  Transaction  Exemption  86-135; 
Exemption  Application  Nos.  D-6677  &  6878) 

Exemption 

The  sanctions  residting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4075(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  by  the  Plans  of  certain 
unimproved  real  property  to  Lawrence 
R.  Mannausa,  M.D.,  a  disqualified 
person  with  respect  to  the  Plans; 
provided  that  such  sale  is  on  terms  no 
less  favorable  to  the  Plans  than  the 
Plans  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  9. 1986  at  51  FR  32145. 

For  Further  Information  Contact 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-^881.  (This  is  not  a 
toll-free  number). 

National  Sales.  Inc.  Employee  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Jackson.  Mississippi 

[Prohibited  Transaction  Exemption  86-136 
Exemption  Application  Nos.  D-6715] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  a  certain  parcel 
of  improved  real  property  located  in 
Bossier  City,  Louisiana  and  a  leasehold 
interest  in  another  parcel  of  improved 
real  property  in  Memphis,  Tennessee 
(together,  the  Properties)  to  Business 
Advisors  and  Investors,  Inc.,  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  sales  price  for  each  of 
the  Properties  is  not  less  than  the  higher 
of  either  the  total  costs  of  such  Property 
to  the  Plan  or  the  fair  market  value  of 
such  Property  on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  12, 1986  at  51  FR  32553. 

For  Further  Information  Contact-  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8881.  flliis  is  not  a 
toll-free  number). 


Pront  Sharing  Plan  and  Trust  of 
Arasmith  Maaufacturing  Company,  Inc. 
(the  Plan)  Looated  in  Rome,  Georgia 

[Prohibited  Transaction  Exemption  86-137; 
Exemption  Application  No.  D-6751] 

Exemption     I 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale 
(Sale)  by  the  Plan  of  a  certain  parcel  of 
real  property  (the  Property)  to  Stanley 
D.  Arasmith  and  Cherie  M.  Arasmith. 
parties  in  interest  with  respect  to  the 
Plan,  provided  that  the  consideration 
paid  for  the  Property  is  not  less  the 
greater  of  either  $10,000  or  the  fair 
market  value  of  the  Property  on  the  date 
of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  19. 1986  at  51  FR  333ia 

For  Further  Information  Contact  fAr. 
C.E.  Beaver  of  the  Department, 
telephone  (2023  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  eKemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  Code, 
including  any  prohibited  transaction 
provisions  ot  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fidiciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  ctf  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  s  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 


transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  sul^ect  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  10th  day  of 
November,  1966.       I 

Elliot  I.  Danid.         I 

Assistant  Administrator  for  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Adminsitration.  US.  Department  of  Labor 
[FR  Doc.  85-25854  Filed  11-17-88;  8:45  am) 
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[ProhMted  TrawacMon  Examptlon  86-12S] 

Class  Exemption  for  Sectirtties 
Transactions  Involving  Employee 
Benefit  Plans  and  Brolcer-Oealers 

agency:  Department  of  Labor. 
action:  Grant  of  class  exemption. 

SUMMARr:  This  document  contains  an 
exemption  which  allows  persons  who 
serve  as  fiduciaries  for  employee  beneHt 
plans  to  effect  or  execute  securities 
transactions  under  certain 
circumstances.  The  exemption  also 
allows  sponsors  of  pooled  separate 
accounts  and  other  pooled  investment 
funds  to  use  their  affiliates  to  effect  or 
execute  securities  transactions  for  such 
accounts  when  certain  conditions  are 
met.  The  exemption  will  replace 
Prohibited  Transaction  Exemption  79-1 
and  Prohibited  Transaction  Exemption 
84-46.  It  affects  participants  and 
beneficiaries  of,  and  fiduciaries  with 
respect  to,  employee  benefit  plans  which 
invest  in  securities,  and  other  persons 
who  engage  in  the  described 
transactions. 

EFFECTIVE  DATE:  The  later  of  December 
18, 1986.  or  the  date  on  which  the  Office 
of  Management  and  Budget  approves 
the  information  coQection  requests 
contained  in  this  exemption  under  the 
Paperwork  Reduction  Act  of  1980. 
FOR  FURTHER  MFONMATION  CONTACT 

Daniel  J.  Maguire.  Esq.,  Plan  Benefits 
Security  Divisioa  Office  of  the  Solicitor. 
U.S.  Department  of  Labor,  Washington. 
DC  20210.  (202)  52^-8585  (not  a  toll  free 
number)  or  Mark  Oeenstein.  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
(202)  523-8671  (not  a  toll  free  number). 
SUPPLEMENTARY  MTOIWUTION:  On 
January  24. 1965.  notice  was  published 
in  the  Federal  Registar  (50  FR  3427)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposed 
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class  exemption  to  replace  PTE  79-1  * 
and  PTE  84-46,*  which  exempted  certain 
transactions  from  the  restrictions  of 
section  406  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA  or 
the  Act}  and  from  the  taxes  imposed  by 
section  4975  [a]  and  (b)  of  the  Internal 
Revenue  Code  (the  Code]  by  reason  of 
Code  section  4975(c)(1)  (A)  through  {F).» 
Notice  was  also  given  of  the  pendency 
before  the  Department  of  the  proposed 
revocation  of  PTE  79-1  and  PTE  84-46. 
The  proposed  class  exemption  was 
requested  in  part  in  an  application  Gled 
by  the  Securities  Industry  Association 
(SLA)  on  behalf  of  its  members,  by 
letters  to  the  Department  dated 
November  29, 1982.  April  22, 1983.  May 
24, 1983  and  July  23. 1984.  The  proposal 
also  contained  provisions  put  forward 
by  the  Department  on  its  own  motion 
pursuant  to  its  authority  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code.  Fifteen  comments  were 
I  received  pursuant  to  those  provisions, 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1.*  No 
requests  for  a  hearing  on  the  proposal 
were  received. 

Upon  consideration  of  the  entire 
record  in  the  matter  including  the 
comments  received,  the  Department  is 
granting  the  exemption  as  proposed  but 
with  certain  modifications. 

Descripdoa  of  the  Exenption 

This  exemption  provides  relief  similar 
to  that  provided  by  Prohibited 
Transaction  Exemption  79-1  (PTE  79-1) 
and  Prohibited  Transaction  &(emption 
84-46  (PTE  84-46),  from  the  restrictions 
of  section  406(b)  of  the  Act  and  from  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code.  The  exemption 
conditions  the  effecting  or  executing  of 
securities  transactions  on  behalf  of  a 
plan  by  a  plan  fiduciary  upon  the 
fiduciary's  complying  with  a  number  of 
specific  requirements  designed  to 
protect  the  interests  of  plan  participants 
and  beneficiaries.  The  exemption  is 
generally  available  to  fiduciaries  v«th 
respect  to  employee  benefit  plans, 
except  when  a  person  is  a  fiduciary  with 
respect  to  a  plan  by  reason  of  being  a 
plan  trustee,  plan  administrator  or 
sponsoring  employer.  The  exemption  is 
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'  44  FR  5963  (January  30, 1979). 

*  49  FR  22157  (May  25. 1984). 

'  Section  t02  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713.  October  17. 1878)  tranirerred  the 
authority  of  llie  Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  granted  herein  to  the 
Secretary  of  Labor.  For  the  sake  of  clarity,  the 
remainder  of  the  preamble  refers  only  to  Title  1  of 
ERISA,  although  the«e  references  also  apply  to  the 
corresponding  provisions  of  section  4975  of  the 
Code. 

*  40  FR  18471  (April  28. 1975J. 


also  available  to  managers  of  pooled 
investment  funds  in  wUch  plana  invest, 
with  certaia  restrictions  applicable  to 
those  funds  in  whk:h  plans  covering 
employees  of  the  manager  invest. 

The  exemption  requires  that  a  person 
enga^ng  in  a  covered  transaction  must 
receive  written  authorization,  executed 
in  advance,  from  a  fiduciary 
independent  of  such  person.  Thereafter, 
the  authorized  person  must  notify  the 
plan  at  least  armually  that  the 
authorization  is  terminable  at  wrill  and 
without  penalty  by  the  plan.  Such  notice 
must  include  both  a  statement  to  the 
effect  that  failure  to  terminate  the 
authorization  will  result  in  its 
continuation  and  a  form  on  which  to 
efiect  such  a  termination. 

As  in  PTE  84-46,  the  exemption 
contains  special  authorization 
provisions  and  withdrawal  rights  for 
plans  participating  in  pooled 
arrangements  in  order  to  accommodate 
the  needs  of  fimds  or  accounts  in  which 
the  assets  of  many  plans  are  collectively 
invested. 

Persons  effecting  or  executing 
securities  transactions  on  behalf  of 
plans  pursuant  to  this  exemption  must 
disclose  periodically  certain  information 
to  the  authorizing  plan  fiduciary.  The 
exemption  provides  that  a  person 
engaging  in  covered  transactions  must 
furnish  the  authorizing  fiduciary  with 
either  (1)  confirmation  slips  containing 
the  information  described  in  Rule  lOb-10 
(17  CFR  240.10b-10)  under  the  Securities 
Exchange  Act  of  1934  ("1934  Act").  15 
U.S.C.  78a  et  seq.,  or  (2)  quarterly 
reports.  The  quarterly  reports  are 
compilations  of  the  information  that 
would  have  been  provided  by  the 
confirmation  slips  and,  specifically, 
must  disclose  the  total  of  all  charges 
incurred  by  the  plan  in  connection  with 
covered  transactions  during  the 
reporting  period,  and  the  portion  thereof 
that  the  authorized  person  has  paid  to 
others  in  connection  with  covered 
transactions.  Annual  reports  are 
required  of  all  persons  engaging  in 
covered  transacrtions.  TTie  annual 
reports  summarize  the  information 
required  by  the  confirmation  sHps  and. 
in  addition,  provide  information 
regarding  portfolio  turnover  and  the  use 
of  brokerage  commissions  to  pay  for 
investment  research  services. 

The  exemption  continues  the 
recapture  provisions  of  PTE  7^1.  Under 
those  provisions,  any  fiduciary  may 
execute  or  effect  securities  transactions 
for  a  plan  if  he  or  she  credits  all  profits 
earned  in  connection  with  the 
transaction  to  the  plan.  Persons 
generally  excluded  from  coverage  under 
the  remainder  of  the  exemption — that  is. 


plan  trustees,  plan  administrators  and 
spcHuoring  eniployers — may  engage  in 
covered  transactioni  on  b^lf  of  plans 
in  such  "recapture'*  situations. 

In  addition  to  special  audiorization 
provisions  to  accommodate  the  needs  of 
pooled  investm<>nt  funds,  the  exemption 
provides,  as  to  such  funds  in  which 
plans  covering  employees  of  the  pool 
manager  or  its  affiliates  participate,  that 
the  manager  may  engage  in  covered 
transactions  on  a  "recapture"  basis  or 
may  receive  commissions  based  on  the 
provision  of  brokerage  services  to  the 
pool  if  the  participation  in  the  pool  of 
plans  covering  employees  of  the  pool 
sponsor  is  limited  to  twenty  percent  of 
the  pool  and  the  commissions  received 
from  all  pools  in  which  plans  covering 
employees  of  the  pool  sponsor 
participate  is  limited  to  five  percent  of 
the  aggregate  amount  of  brokerage 
commissions  received  by  the  manager 
from  all  sources  during  the  calendar 
year. 

The  exemption  gives  tfie  authorizing 
fiduciary  the  right  to  request  and  receive 
any  reasonably  available  information 
necessary  for  sudi  fiduciary  to 
determine  whether  the  authorization 
should  be  made.  In  addition,  the 
exemption  places  a  corresponding  duty 
on  the  authorized  person  to  furnish  the 
authorizing  fiduciary  with  any 
additional  information  reasonably 
necessary  and  available  to  make  this 
determination. 

Finally,  certain  types  of  agency  cross 
transactions  are  permitted  under  the 
exemption,  under  specified  conditions. 

Discussion  of  the  Comments 

A.  Replacement  of  Annual 
Authorization  Requirements 

PTE  79-1  requires  that  persons 
engaging  in  a  covered  transaction  on 
behalf  of  a  plan  obtain,  at  least 
annually,  written  authorization  to 
engage  in  such  transactions  from  an 
independent  fiduciary  with  respect  to 
that  plan.  In  the  intnest  of  eliminating 
unnecessary  costs  to  the  authorized 
persons  and  the  plans,  it  was  proposed 
that  this  requirement  be  replaced  with  a 
provision  whereby  the  independent 
fiduciary  would  be  sent  a  form  at  least 
annually  allowing  it  to  terminate  the 
authorization  with  respect  to  the  plan; 
accompanying  instructions  would  notify 
the  plan  that  failure  to  return  the  form 
would  result  in  continued  authorization 
of  the  person  to  engage  in  covered 
transactions  on  behalf  of  the  plan. 
Comments  received  on  this  aspect  of  the 
proposed  exemption  were  generally 
favorable.  Most  commentators  agreed 
with  representations  made  by  the  SI  A  in 
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its  exemption  application  that  such  a 
modiflcation  would  reduce  paperwork 
as  well  as  other  compliance  expenses. 

One  commentator  requested  that, 
instead  of  sending  a  form,  the 
authorized  person  be  allowed  to  supply 
a  simple  notice  containing  the  name  and 
address  of  the  person  to  contact  if  the 
plan  desired  to  terminate  the 
authorization.  The  commentator  argued 
that  this  would  reduce  costs  even 
further  it  was  acknowledged,  however, 
that  furnishing  a  form  was  not  a 
significant  burden.  Accordingly,  the 
Department  believes  that  requiring  the 
person  seeking  continued  authorization 
to  supply  a  termination  form  to  the 
authorizing  fiduciary,  rather  than 
requiring  the  authorizing  fiduciary  to 
prepare  such  a  termination  letter,  is  a 
proper  allocation  of  the  minimal  burden 
involved. 

In  the  final  exemption,  section  Ill(g)  of 
the  proposed  exemption,  relating  to  the 
termination  form,  has  been  incorporated 
into  section  III(c)  so  that  all  conditions 
relating  to  authorization  are  grouped 
together. 

B.  Amendments  to  the  Reporting 
Requirements 

[1]  Confirmation  Slips  and  Quarteriy 
Reports 

Under  PTE  79-1.  authorized  persons 
are  required  to  supply  the  authorizing 
fiduciary  with  quarteriy  reports  which 
disclose  certain  information  related  to 
the  total  of  all  transaction-related 
charges  incurred  by  the  plan  in 
connection  with  covered  transactions, 
the  allocation  of  such  charges  among 
various  persons,  as  well  as  a 
conspicuous  statement  about  the 
negotiability  of  brokerage  commissions 
and  an  estimate  of  future  commission 
rates. 

Pursuant  to  representations  made  by 
the  SIA.  the  proposed  exemption 
eliminated  the  requirements  of  PTE  79-1 
as  to  the  statement  concerning  the 
negotiability  of  brokerage  commissions 
and  the  estimate  of  future  commission 
rates.  Various  commentators  agreed  that 
the  inclusion  of  these  items  in  the 
quarteriy  reports  provided  little  useful 
information  to  plan  fiduciaries  in 
evaluating  the  performance  or  services 
of  the  authorized  persons. 

The  proposed  exemption  also 
provided  that  the  authorized  person  was 
to  supply  the  independent  fiduciary  with 
a  "confirmation  slip"  for  each  securities 
transaction  instead  of  quarteriy  reports. 
It  was  represented  by  the  SIA  that  the 
contents  of  the  confirmation  slip  would 
include  information  sufficient  for  the 
authorizing  fiduciary  to  evaluate  the 
execution  services  provided,  and  that 


the  combination  of  confirmation  slips 
and  annual  summaries  would  provide 
the  plan  fiduciaries  with  information 
more  useful  in  monitoring  the  execution 
of  securities  trades  than  the  quarteriy 
reports  had  provided. 

While  many  commentators  agreed 
that  confirmation  slips  would  be  as 
informative  to  the  plans  and  less  costly 
to  the  authorized  person,  several 
persons  requested  that  the  Department 
retain  the  quarteriy  reporting  provision, 
or  at  least  some  other  alternative,  as  a 
means  of  compliance.  One  commentator 
noted,  for  example,  that  where  an 
investment  adviser  is  required  to 
maintain  a  segregated  escrow  fund 
(SEF)  pursuant  to  Rule  206(4 )-2  (17  CFR 
275.206(4)-2),  under  the  Investment 
Advisers  Act  of  1940. 15  U.S.C.  80b-l  et 
seq.,  confirmation  slips  for  securities 
transactions  are  issued  only  to  the 
adviser  and  not  to  the  fiduciary  of  a 
particular  plan  client  of  the  adviser.  It 
was  argued  that  issuing  confirmation 
slips  to  the  authorizing  fiduciary  of  each 
plan  participating  in  the  SEF  would  be 
much  more  burdensome  than  the 
quarteriy  reporting  requirement  of  PTE 
79-1.  In  consideration  of  these 
comments,  the  Department  has  decided 
to  expand  the  availability  of  the  option, 
proposed  for  pooled  investment  funds, 
to  allow  the  provision  to  the  authorizing 
fiduciary  of  either  confirmation  slips  or 
quarterly  reports.* 

Those  commentators  who  endorsed 
the  "confirmation  slip"  aspect  of  the 
proposed  exemption  generally  objected 
to  the  condition  contained  in  proposed 
section  111(e)(2).  that  the  time  of  the 
transaction  be  included  on  the 
confirmation  slip.  Several  commentators 
noted  that  Rule  lOb-10  under  the  1934 
Act  does  not  require  that  the  exact  time 
of  the  trade  be  included  on  the  slip; 
rather,  under  that  rule,  the  slips  are  to 
state  that  the  time  of  the  trade  will  be 
supplied  upon  the  request  of  the 
customer.  It  was  argued  that  supplying 
the  independent  fiduciary  with  the  time 
of  the  trade  provided  no  useful 
information  and  would  entail  costly 
adjustments  to  computerized  reporting 
systems.  Finally,  one  commentator 
argued  that  Rule  lOb-10  has  been 
revised  and  updated  in  recent  years  and 
most  likely  will  continue  to  be  modified 
in  the  future. 

In  consideration  of  these  comments, 
the  Department  has  modified  this  aspect 
of  the  exemption  to  state  that 
confirmation  slips  provided  to  the 
authorizing  fiduciary  must  contain  the 


information  described  in  Rule  lOb-10 
under  the  1934  Act.  This  provision 
contemplates  that,  as  the  Securities  and 
Exchange  Commission  (SEC)  may 
amend  and  revise  Rule  lObKlO.  the 
confirmation  slips  supplied  to  the 
authorizing  fiduciaries  pursuant  to  this 
class  exemption  will  be  correspondingly 
amended  and  revised,  to  the  extent 
required  by  the  changes  in  Rule  lOb-lO. 

(2)  Annual  Reporting  Requirements 

(a)  Allocation  of  transaction  related 
charges.  PTE  79-1  requires  that  the 
reports  furnished  to  the  authorizing 
fiduciary  disclose  both  the  total  charges 
relating  to  covered  transactions  incunvd 
by  the  plan  during  the  period  to  which 
the  report  relates,  as  well  as  the  amount 
of  the  transaction-related  charges 
retained  by  the  authorized  person  and 
the  amount  of  such  charges  paid  to  other 
persons  for  execution  or  other  services. 
The  proposed  exemption  retained  the 
requirement  that  this  information  be 
disclosed,  either  annually  (for  those 
issuing  confirmation  slips)  or  in 
quarteriy  reports  otherwise.  Some 
commentators  stated  that  they  had  no 
objection  to  this  requirement.  A  few 
commentators,  however,  objected  to  its 
inclusion.  It  was  argued  that  the 
requirement  provides  the  independent 
plan  fiduciary  with  no  useful 
information,  as  his  or  her  concern 
should  be  with  the  aggregate  charges 
and  not  with  any  additional  breakdown. 
Another  commentator  analogized  to  the 
statutory  reporting  requirement  under 
ERISA;  it  was  noted  Aat  whereas 
section  103(e)(2)  of  ERISA  requires  a 
breakdown  of  how  an  insurance 
company  disposes  of  premiums  received 
from  a  plan.  Congress  imposed  no  such 
reporting  requirements  on  broker- 
dealers." 

The  Department  is  not  persuaded  by 
these  arguments.  While  it  agrees  that 
this  is  information  not  required  under 
ERISA's  annual  reporting  requirements, 
the  Department  believes  that  it  is 
entirely  appropriate,  in  the  context  of 
this  class  exemption,  to  require 
disclosure  of  certain  information  by  the 
exempted  person  so  as  to  reduce  the 
need  for  the  independent  fiduciary  to 
make  independent  inquiry  into  the 
actions  of  that  person.  In  this  case,  the 
breakdown  of  remuneration  charges 
enables  the  authorizing  fiduciary  to 
ascertain  whether,  and  if  so.  to  what 


Person!  who  elect  the  quarterly  reporting  option 
may  incorporate  any  such  report  into  a 
contemporaneoug  summary  provided  pursuant  to 
section  111(0  of  the  exemption. 


Another  commentator  objecting  to  this  provision 
argued  that  the  breakdown  at  remuneration  charges 
was  information  not  currently  required  to  be 
provided  to  "customers".  Tht  requirement  to 
provide  the  breakdown  to  independent  plan 
fiduciaries  is.  however,  currently  required  under 
section  U(e)(ii)  of  PTE  7&-1. 
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extent  the  authorized  person  is  the  one 
actually  periorming  the  services  for 
which  the  plan  has  contracted.'  It 
appears  to  the  Department  that  such 
information  would  be  helpful  to 
independent  fiduciaries  generally  in 
their  evaluation  of  the  management  and 
brokerage  services  provided. 
Accordingly,  the  Department  has 
decided  to  retain  this  requirement." 

(b)  Disclosure  of  charges  for  research 
and  other  services.  The  proposed 
exemption  contained  a  provision 
requiring  annual  disclosure  of  whether 
any  transaction-related  charges  were 
attributable  to  consideration  for 
research,  other  nonbrokerage  services  or 
goods  and,  if  so,  a  detailed  description 
of  such  services  or  goods.  Many 
commentators  objected  to  this  section  of 
the  proposal.  Some  commentators 
argued  that  the  Department  lacks  the 
legal  authority  to  require  such  disclosure 
and  that  only  the  SEC  has  jurisdiction 
over  such  matters.  Others  interpreted 
this  section  as  inhibiting  the  payment  of 
monies  for  research  services  in 
contravention  of  section  28(e)  of  the 
1934  Act.  Several  commentators 
represented  that  compliance  with  the 
proposed  requirement  was 
impracticable  because  research  and 
other  services  may  not  be  directly 
attributable  to  specific  trades  for 
specific  accounts. 

In  adopting  amendments  to  several 
forms  and  a  proxy  rule  under  the 
Investment  Company  Act,  the  SEC 
addressed  similar  concerns  »  while  still 


'  The  Department  notes  that,  as  the  definition  of 
"person"  includes  a^iliates  of  the  person,  the 
exempted  person  need  not  disclose  a  breakdown  of 
amounts  paid  to  its  afTiliates.  The  Department  also 
notes  that,  in  other  cases  where  precise  figures  are 
not  available,  a  reasonable  approximation  of  the 
allocation  of  fees  will  satisfy  this  condition  (See. 
Preamble  to  PTE  79-1.  44  FR  at  5966  (footnote  15)). 

•  One  commentator  stated  that  while  it  is  feasible 
to  provide  this  information,  it  is  "not  possible"  to  do 
so  on  the  confirmation  slips.  Disclosure  of  this 
information  on  the  confirmation  slips  themselves  is 
not  required:  the  remuneration  breakdown  is  to  be 
provided  annually  (for  those  supplying  confirmation 
slips)  or  in  quarterly  reports  for  others. 

•  In  1978.  the  SEC  had  proposed  a  rule  (proposed 
Rule  28e(2)-l  under  the  1934  Act)  which  would  have 
required  investment  advisers  and  others  to  disclose 
certain  information  concerning  research  services 
obtained  in  return  for  brokerage  commissions, 
including  a  description  of  such  services  and  an 
estimate  of  their  fair  market  value.  In  addition,  the 
SEC  specifically  invited  comments  on  the  feasibility 
and  desirability  of  requiring  disclosure  of  specific 
dollar  amounts  paid  through  brokerage 
commissions.  See  SEC  Release  Nos.  33-5772.  34- 
13024,  IC-8S47.  IA-5S4  (41  FR  53356.  December  6. 
1976). 

In  response  to  this  proposed  rule,  the  Commission 
received  numerous  comments  similar  to  those 
received  by  the  Department:  that  it  was  impossible 
to  attribute  specific  research  to  specific  trades,  that 
it  was  not  practical  to  place  a  value  on  those 
services,  and  that  it  was  not  feasible  to  separate 
commissions  into  research  and  brokerage  charges. 


reflecting  its  longstanding  position  that 
"such  brokerage  placement  practices, 
although  permissible,  should  be 
disclosed  to  investors."  •**  Amendments 
were  adopted  which  required  disclosure 
of  whether  persons  acting  on  behalf  of 
an  investment  company  are  authorized 
to  pay  a  broker  a  brokerage  commission 
in  excess  of  that  which  another  broker 
might  have  charged  for  effecting  the 
same  transaction,  in  recognition  of  the 
value  of  brokerage  or  research  services 
provided  by  the  broker. » ' 

In  addition,  amendments  to  the 
"brochure  rule"  under  the  Investment 
Advisers  Act  of  1940  required  certain 
investment  advisers  to  provide  a 
narrative  description  about  their 
brokerage  placement  practices.** 

Several  commentators  responding  to 
the  proposed  exemption  recommended 
that  the  Department  rely  on  the 
disclosures  required  by  the  SEC  in  the 
rules  discussed  above. 

In  consideration  of  the  comments,  the 
Department  has  decided  to  modify  the 
reporting  provisions  relating  to  charges 
that  are  attributable  in  part  to 
consideration  for  goods  or  nonbrokerage 
services. 

Rather  than  impose  an  annual 
reporting  requirement,  the  final 
exemption  requires  that,  as  part  of  the 
initial  authorization,  the  person 
requesting  authorization  provide  the 
authorizing  fiduciary  with  a  description 
of  the  person's  brokerage  placement 
practices.  Compliance  with  the 
brokerage  placement  practice 
disclosures  required  by  Form  ADV  of 
the  Advisers  Act  will  satisfy  this 
requirement  of  section  Ill(d)  of  this 
exemption."  Subsequent  to  this  initial 
disclosure,  additional  information 
regarding  the  person's  brokerage 
placement  practices  need  only  be 
supplied  in  the  summary  provided 
pursuant  to  section  111(f)(3)  of  the 
exemption  when  there  is  a  material 
change  in  those  practices. 

As  to  pooled  accoimts,  the  final 
exemption  has  been  amended  to  include 
a  parallel  reporting  provision  in  section 
IV(d)(l)(B}.  Under  this  provision,  the 
person  requesting  authorization  must 
provide  the  authorizing  fiduciary  with  a 
description  of  the  person's  brokerage 


SEC  Release  Nos.  33-6019.  IC-10569.  IA-665  (44  FR 
7864.  February  7, 1979).  See  also.  SEC  Release  Nos. 
34-15541.  IA-664  (44  FR  7870,  Febriiary  7. 1979). 

'"  44  FR  at  7864. 

' '  See.  e.g..  17  CFR  270.20(a)(7)(vi). 

' «  See  17  CFR  275.204-3.  See  also.  Securities  and 
Exchange  Commission  Release  No.  lA-g91  (50  FR 
42903.  October  23. 1965). 

' '  However,  under  this  exemption,  such  a 
description  must  be  supplied  regardless  of  whether 
the  authorized  person  is  subject  to  the  "brochure 
rule." 


placement  practices  along  with  other 
information  necessary  to  determine 
whether  the  authorization  should  be 
made.  Material  changes  in  such 
brokerage  placement  practices  must  be 
disclosed  to  authorizing  fiduciaries  in 
the  summaries  provided  pursuant  to 
section  Ill(f)  of  the  exemption. 

The  Department  notes  that  sections 
Ill(d)  and  IV(d)(l){B)  of  the  exemption 
continue  the  requirements  of  PTE  79-1 
and  PTE  84-46  that  the  authorized 
person  is  required  to  furnish  the 
authorizing  fiduciary  with  any 
reasonably  available  information 
necessary  to  determine  whether  the 
authorization  should  be  made  or 
continued.  The  Department  further  notes 
that,  under  ERISA  section  404(a)(1)(B), 
the  authorizing  fiduciary  has  an 
obligation  to  be  prudent  in  the  selection, 
and  in  monitoring  the  performance  of, 
the  investment  manager  authorized  to 
provide  services  under  the  exemption.'* 
In  this  regard,  the  authorizing  fiduciary 
may  wish  to  request  more  information 
from  the  person  concerning  brokerage 
placement  practices  than  is  supplied 
with  the  initial  authorization  materials 
in  order  to  satisfy  his  or  her  duties  as 
the  authorizing  fiduciary. 

With  respect  to  the  comments 
questioning  the  Department's  authority 
to  impose  these  disclosure  requirements, 
the  Department  notes  that  the 
transactions  covered  by  the  exemption 
would,  but  for  the  exemption,  be 
proscribed  by  ERISA's  prohibited 
transaction  provisions,  for  reasons  that 
are  unrelated  to  section  28(e).  In  the 
Department's  view,  the  authority  to 
grant  exemptions  from  those  provisions 
carries  with  it  the  authority  to  grant 
exemptions  subject  to  conditions  that 
the  Department  determines  to  be 
appropriate. 

(c)  Disclosure  of  portfolio  turnover. 
Section  111(f)(4)  of  the  proposed 
exemption  provided  that  the  annual 
summary  fiimished  to  the  authorizing 
fiduciary  contain  a  calculation  of  the 
annualized  portfolio  turnover  ratio  as  a 
percentage  of  the  plan  assets  consisting 
of  securities  or  cash  for  which  the 
authorized  person  had  investment 
discretion.  That  section  provided  a 
formula  by  which  to  make  this 
calculation. 

Several  persons  commented  on  this 
aspect  of  the  proposed  exemption.  Some 
argued  that  the  formula  was  so  simple 
that  the  information  it  provided  would 
be  at  best  meaningless,  and  at  worst 


'*  See  generally,  discussion  of  ongoing 
responsibilities  of  a  fiduciary  at  29  CFR  2509.75-8. 
FR-17.  and.  more  particulariy.  ERISA  Technical 
Release  86-1.  issued  May  22. 1986. 
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misleadiog.  to  the  authorizing  fiduciary. 
Others  stated  that  the  calculation  was 
so  cooiplex  as  to  be  burdensome  for  the 
authorized  person.  One  commentator 
suggested  that  the  final  exemption 
contain  a  definition  of  "portfolio 
turnover"  consistent  wiUi  that  contained 
in  Form  N-SAR  pursuant  to  the 
Investment  Company  Act  of  ig4a  >^ 

In  consideration  of  these  comments, 
the  Department  has  decided  to  eliminate 
the  requirement  that  the  specific  formula 
as  set  forth  in  this  exemption  must  be 
used  in  computing  the  portfolio  turnover 
ratio.  Instead,  the  Department  has 
determined  that  the  authorizing 
fiduciary  and  the  manager  should  be 
permitted  to  agree  on  a  different  method 
of  computation  that  is  reasonably 
designed  to  provide  the  authorizing 
fiduciary  with  the  information  needed  to 
assist  in  discharging  its  duty  of 
prudence.  However,  the  formula  as 
proposed,  with  certain  technical 
modifications  described  below  in 
response  to  the  comments  received, 
remains  as  a  "safe  harbor"  method  of 
satisfying  the  requirement  of  section 
111(0(4). 

The  Department  has  modified  the 
formula  to  eliminate  fitim  the 
computation  the  effects  of  short-term 
cash  management — that  is,  management 
of  debt  securities  with  maturity  at 
acquisition  of  one  year  or  less.  This  was 
done  to  eliminate  a  "masking"  effect 
that  might  otherwise  result  from  high 
portfolio  turnover  ratios  that  can  be  the 
result  of  short-term  cash  mfuiagement. 
In  addition,  explicit  instructions  for 
computing  the  "monthly  average  of  the 
market  value  of  the  portfolio"  have  been 
provided.  Both  of  these  modifications 
were  made  to  conform  the  method  of 
computation  to  the  method  set  forth  in 
Form  N-SAR,  cited  above.  The  formula 
does  depart  from  that  set  forth  in  Form 
N-SAR,  however,  in  that  it  adds  an 
annualizing  factor  to  account  for  the 
possibility  that  managers  may  serve  for 
periods  of  varying  durations. 

As  adopted,  the  "safe  harbor"  formula 
provides  that  a  non-annualized  portfolio 
turnover  ratio  is  first  calculated,  by 
dividing  the  lesser  of  the  aggregate 
dollar  amounts  of  purchases  or  sales  of 
portfolio  securities  during  the  relevant 
periods  by  the  monthly  average  of  the 
market  value  of  the  portfolio  securities 
during  such  periods.  The  monthly 
average  is  obtained  by  totaling  the 
market  values  of  the  portfolio  securities 
as  of  the  beginning  and  end  of  each 
period  and  as  of  the  end  of  each  month 
that  ends  within  such  periods,  and 


'*See  SEC  Release  No.  34-21633.  lC-14299.  dated 
January  4. 1985  (SO  FR  1442, 1479.  Jaiuiaiy  11. 1985). 


dividing  the  sum  by  the  number  of 
valuation  dates  so  used.  As  is  noted 
above,  all  debt  securities  whose 
maturities  at  the  time  of  acquisition 
were  one  year  or  less  are  excluded  from 
both  the  numerator  and  the 
denominator.  The  annualized  portfoUo 
turnover  ratio  is  then  obtained  by 
multiplying  the  portfolio  turnover  ratio 
described  above  by  an  annualizing 
factor.  The  anaualizing  factor  is 
obtained  by  dividing  the  number  twelve 
by  the  aggregate  duration  of  the  relevant 
management  periods  expressed  in 
months  (and  fmctions  thereof). 

The  Department  has  added  a  section 
to  the  final  exemption,  (section  V), 
containing  examples  which  illustrate  the 
use  of  this  formula.  The  Department 
beheves  that  with  the  adoption  of  the 
formula  as  a  "safe  harbor",  affected 
parties  are  provided  with  both  the 
certainty  and  the  flexibility  necessary  to 
comply  with  this  condition  of  the  class 
exemption. 

In  response  to  another  comment,  the 
Department  has  eliminated  the 
requirement  to  supply  the  computation 
in  cases  where  the  authorized  person 
has  not,  during  the  period  covered  by 
the  report,  exercised  any  discretionary 
authority  over  trading  in  the  account.  In 
those  cases,  the  Department  has 
concluded  that  the  potential  for  self- 
dealing  by  means  of  causing  the  plan 
involved  to  engage  in  excessive  trading, 
thereby  generating  unwarranted 
brokerage  commissions,  i&  substantially 
reduced  if  not  eliminated.  In  other  cases, 
however,  the  Department  has  decided  to 
retain  the  requirement.  The 
commentators  who  generally  objected  to 
the  requirement  argued  that  many 
factors,  such  at  the  types  of  securities 
contained  in  the  portfolio  and  a  given 
plan's  investment  objectives,  would 
substantially  affect  the  degree  of 
portfolio  turnover.  The  Department 
believes  that  a  plan's  authorizing 
fiduciary  should  be  aware  of  these 
factors  and,  therefore,  will  be  able  to 
evaluate  the  portfolio  turnover 
computation  in  light  of  them.  Authorized 
persons  may  provide  whatever 
supplemental  explanatory  material  they 
beheve  to  be  necessary  to  make  the 
calculation  more  meaningful  and  not 
misleading  to  the  authorizing  fiduciary 
in  the  annual  report. 

C.  Clarification  of  the  Scope  afthe 
Exemption 

PTE  7^1  provides  an  exemption  fi-om 
both  sections  406(a)  and  406(b)  of 
ERISA.  The  proposed  exemption 
provided  relief  only  from  the  restrictions 
of  section  406(b).  The  reason  for  this 
modification  is  that  the  Department 
believes  that  any  relief  from  section 


40e(a)  that  may  be  necessary  in 
connection  with  trtnsactions  covered  by 
this  exemption  is  iRX)vided  by  the 
statutory  exemption  for  the  provision  of 
services  to  a  plan  by  a  party  in  interest 
contained  in  section  408(b)(2)  of  ERISA. 

Several  commentators  objected  to  this 
aspect  of  the  proposed  exemption.  Some 
of  these  commentators  included  an 
argument  that  section  408(b)(2]  provides 
an  exemption  bora  all  of  section  406,  not 
just  406(a).  The  Department  does  not 
share  this  view  of  the  scope  of  section 
408(b)(2).  »• 

Neither  this  class  exemption,  nor  PTE 
79-1  or  PTE  84-46.  provides  relief  for 
direct  at  indirect  sales,  or  other 
underlying  transactions,  described  in 
section  406,  in  which  a  plan  and  a  party 
in  interest  participtte.  Rather,  this 
exemption  provides  rehef  from  the 
restrictions  of  section  406(b}  only  for 
those  service  transactions  that  are 
covered  by  section  II  of  the  exemption 
and  the  receipt  of  compensation  therefor 
by  a  plan  fiduciary.  For  example,  if  a 
plan  fiduciary  purdiases  securities  from 
a  person  he  knows  to  be  a  party  in 
interest  for  the  plaa  in  an  agency  cross 
transaction  and  receives  a  commission 
from  the  party-in-iaterest  for  effecting 
that  transaction,  this  exemption 
provides  relief  froii  section  406(b)(3)  for 
the  receipt  of  the  commission  by  such 
fiduciary  (provided  that  the  conditions 
of  the  exemption  are  met)  but  does  not  . 
provide  relief  from  section  406(a)(1)(A). 
which  generally  prohibits  a  fiduciary 
with  respect  to  a  plan  from  causing  the 


'"  If  that  argument  were  correct,  the  necessity  for 
this  exemption  would  be  called  into  question. 
Regulations  prormjlgatet)  pursuant  to  section 
40e(bK2)  provide,  however,  that  that  section  does 
not  provide  an  exemption  for  acts  described  in 
section  406(b).  These  re^ilations  have  been  at  issue 
in  litigation  and  have  been  upheld.  In  Marshall  w. 
Kelly.  465  F.  Supp.  341  (W.D.  Okla..  1978),  the  court 
held: 

Section  408(b)(2)  of  ERISA.  29  U.S.C.  1108(b)(2), 
provides  no  exemption  from  the  provisions  of 
section  40e(b).  Although  the  language  of  section 
408(b)(2)  appears  to  provide  an  exemption  from  all 
of  the  prohibitions  of  section  408,  a  closer  look  at 
the  statutory  language  aad  purpose  has  led  the 
Department  of  Labor  to  the  position  expressed  in  an 
interpretative  regulation,  29  CFK  2SS0.40eb-2  (a) 
and  (e),  that  section  40e(b)(2)  provides  no 
exemption  from  the  provisions  of  section  40e(b). 
Since  this  construction  by  the  agency  charged  with 
the  enforcement  of  ERISA  resolves  inconsistencies 
in  the  statutory  language  and  preserves  a 
fundamental  purpose  of  ERISA,  i.e:  to  prevent  a 
fiduciary  from  acting  in  matters  in  which  he  has  an 
interest  which  might  affect  his  iudgment.  Ibis  Court 
should  give  it  great  weigkt,  Udally.  Tallman.  380 
U.S.  1  (1965).  In  addition,  the  Court  has  itself 
reviewed  the  statutory  language  and  legislative 
history  and  has  independently  concluded  tiiat 
section  40e(b)(2)  should  aot  tie  construed  to  provide 
an  exemption  from  the  prohibitions  of  section 
406(b). 

See  also.  Gilliam  v.  Edmirds.  402  F.  Supp.  1255 
(D.N.|.  1980). 
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plan  to  engage  in  a  transaction  that 
constitutes  a  direct  or  indirect  sale  or 
exchange  of  any  property  between  a 
plan  and  a  party  in  interest.  In  the 
absence  of  other  exemptive  relief,  this 
latter  transaction  would  be  prohibited. 

This  exemption  specifically  excludes 
relief  for  acts  of  "churning."  In  this 
regard,  section  II(a]  of  the  proposed 
exemption  stated  that  relief  was 
provided  for  the  described  transactions, 
"but  only  to  the  extent  that  such 
transactions  are  not  excessive,  under 
the  circumstances,  in  either  amount  or 
frequency." 

Several  commentators  objected  to  this 
language.  Some  commentators  noted 
that  whether  an  account  is  in  fact 
"churned"  depends  on  all  the  facts  and 
circumstances,  not  merely  the  amount  or 
frequency  of  securities  trades.  Others 
stated  they  feared  that  the  Department 
would  be  developing  or  imposing  a  set 
of  standards  regarding  what  constitutes 
"churning"  that  differs  from  standards 
that  would  apply  under  the  federal 
securities  laws. 

Upon  consideration  of  the  comments, 
the  Department  has  decided  to  adopt  the 
provision  as  proposed.  The  conduct  of  a 
plan  fiduciary  in  managing  a  securities 
account  must  be  measured  according  to 
ERISA's  fiduciary  responsibility 
standards;  excessive  trading  in  the 
account  is  one  respect  in  whidh  the 
fiduciary  might  breach  the  general 
fiduciary  responsibilities,  including  that 
of  prudence,  imposed  on  him  or  her  by 
section  404(a)(1)  of  ERISA.  While  the 
Department  does  not  consider  it 
appropriate  to  condition  the  availability 
of  the  exemption  on  adherence  by  the 
fiduciary  to  all  facets  of  these  fiduciary 
duties  (including  those  related  to  the 
merits  of  the  underlying  transaction),  the 
generation  of  excessive  fees  through 
inappropriately  high  portfolio  turnover 
rates  is  an  abuse  with  which  the 
Department  is  concerned  in 
implementing  this  class  exemption. 
Thus,  the  Department  could  conclude 
that  a  fiduciary  had  violated  ERISA's 
prudence  requirement  where  an  account 
had  been  "churned",  despite  the  fact 
that  the  resulting  composition  of  the 
plan's  portfolio,  viewed  by  itself  without 
regard  to  the  impact  of  excessive 
transaction  costs,  was  beyond 
challenge.  The  Department  does  not 
wish  to  suggest  that  the  exemption  in 
any  way  relieves  fiduciaries  of  the 
obligation  not  to  cause  the  plan  to  pay 
excessive  transaction  costs. '^ 


D.  Agency  Cross  Transactions 

The  proposed  exemption  contained 
specific  provisions  relating  to  the 
conditions  under  which  an  authorized 
person  could  effect  or  execute  agency 
cross  transactions  on  behalf  of  its  plan 
clients.  Generally,  an  agency  cross 
transaction  is  a  transaction  in  which 
both  the  buyer  and  the  seller  of  a 
security  use  the  same  broker.  It  was 
represented  by  the  applicant  that  such 
transactions  would  save  plans  money 
and  that  SEC  regulations  are  sufficient 
to  protect  plans  from  any  potential 
abuse.  The  proposed  conditions  were 
derived  from  two  SEC  rules:  (1)  Rule 
206(3)-2  under  the  Investment  Advisers 
Act  of  1940  (17  CFR  275.208(3)-2),  and 
(2)  Rule  17a-7  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.17a- 
7). 

As  a  general  matter,  the  Department 
received  no  comments  objecting  to  the 
inclusion  in  the  exemption  of  the  section 
on  agency  cross  transactions.  Rather, 
comments  were  addressed  to  particular 
aspects  of  that  section  of  the  proposed 
exemption;  these  comments  are 
discussed  below. 

(1)  Price.  Section  in(h)(5)  of  the 
proposed  exemption  required  that 
agency  cross  transactions  be  effected  at 
a  price  "no  less  favorable  to  any  plan 
involved  in  the  transaction  than  the 
'ciurent  market  price'  of  the  security, 
as  .  .  .  defined  in  Rule  17a-7(b)."  That 
subsection  of  Rule  17a-7  contains  four 
possible  means  of  determining  "current 
market  price"  depending  on  such  factors 
as  whether  the  security  is  a  reported 
security  and  whether  its  principal 
market  is  an  exchange. 


' '  One  commenler  argued  that,  in  the  case  where 
a  participant  directs  trading  in  his  account,  the 
fiduciary  following  those  instructions  should  not  be 
liable  for  any  excise  taxes  that  might  be  imposed  if 
this  condition  of  the  exemption  is  not  satisfied.  The 


commentator  correctly  pointed  out  that  while 
section  404(c)  of  ERISA  (relating  to  relief  from 
fiduciary  liability  in  the  case  of  participant-directed 
pension  plan  accounts)  might  provide  relief  from  the 
prohibited  transaction  provisions  of  Title  I  of  ERISA 
in  such  cases,  there  is  no  counterpart  in  the  Code  to 
section  404(c).  If  the  fiduciary  does  not  use  its 
authority  to  cause  the  plan  to  pay  additional  fees 
for  brokerage  aervicea,  this  exemption  bom  the 
provisions  of  section  406(b)(1)  of  the  Act  and  iu 
counterpart  in  the  Code  is  not  necessary.  See  note 
22,  infra.  The  situation  described  by  the 
commentator,  however,  also  raises  questions  under 
section  406(8)  of  the  Act  and  its  counterpart  in  the 
Code.  The  extent  to  which  the  statutory  exemptions 
in  the  Act  and  Code  for  the  provisions  of  services 
apply  to  the  situations  described  by  the 
commentator  is  an  interpretive  matter  that  depends, 
in  part,  on  the  facts  and  circumstances  surrounding 
the  series  of  transactions  directed  by  the 
participant.  It  should  also  be  noted  tiiat.  pursuant  to 
section  102(a)(iii)  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  Oct.  17. 1978).  the  authority  to 
grant  exemptioiu  from  the  excise  taxes  imposed  by 
section  4975  ".  .  .  with  respect  to  transactions  that 
are  exempted  by  subsection  404(c)  ftx>m  the 
provisions  of  Part  4  of  .  .  .  Title  I  of  ERISA  .  .  ." 
was  not  transferred  from  the  Internal  Revenue 
Service  to  the  Department.  See  also,  however,  PTE 
75-1  (40  FR  50645,  Oct.  31, 1975).  SecUon  1(b).  PTE 
75-1  was  issued  by  both  the  Department  and  the 
Internal  Revenue  Service. 


Four  commentators  objected  to  this 
subsection  of  the  proposed  exemption.  It 
was  argued  that  the  condition  in  the 
proposed  exemption  would  operate  so 
as  to  require  a  broker-dealer  to  execute 
such  transactions  at  the  last  sale  price 
for  certain  reported  securities,  unless 
there  were  no  reported  transactions  on 
that  day,  which  could  residt  in  a 
transaction  taking  place  at  a  price  either 
higher  or  lower  than  the  current  market 
price  for  those  securities.  The 
commentators  suggested  that  this 
condition  be  revised  to  require  that 
agency  cross  transactions  be  effected  or 
executed  at  any  price  at  or  between  the 
current  bid  and  current  ask  quotations. 
The  commentators  represented  that 
their  proposed  condition,  in  conjunction 
with  section  111(h)(4)  of  the  proposed 
exemption  (which  limits  agency  cross 
transactions  to  situations  where  market 
quotations  for  a  security  are  readily 
available),  would  be  sufficiently 
protective  of  the  interests  of  the  plan. 

The  Department  agrees  with  the 
commentators'  concerns.  The 
Department  has,  therefore,  adopted  the 
suggested  revision  to  the  price 
condition,  with  the  additional  condition 
that  the  bid  and  ask  quotations  be 
independent. 

(2)  Transactions  Where  Discretion 
Exists  on  Both  Sides 

The  preamble  to  the  proposed 
exemption  stated  that  relief  was  neither 
requested  nor  proposed  by  the 
Department  to  extend  to  agency  cross 
transactions  where  a  broker-dealer  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  both 
sides  of  the  transaction,  in  view  of  the 
additional  potential  for  abuse  that  exists 
in  such  situations. 

In  response  to  this  aspect  of  the 
proposed  exemption,  the  Department 
received  two  comments.  Specifically,  it 
was  requested  that  the  proposed 
exemption  be  revised  to  permit  agency 
cross  transactions  between  two 
employee  benefit  plans,  or  between  a 
plan  and  a  mutual  fund,  when  the 
transaction  is  recommended  or  effected 
by  a  person  who  serves  as  an  adviser  or 
fiduciary  to  both  parties  to  the 
transaction.  It  was  argued  that  normal 
portfolio  adjustments  necessary  for 
liquidity  needs  as  well  as  individual  and 
overall  investment  strategies  may  result 
in  the  not  unusual  situation  where  an 
adviser/fiduciary  has  one  client  account 
for  which  he  wishes  to  sell  a  particular 
security  at  the  same  time  that  he  has 
another  client  account  for  which  he 
wishes  to  buy  that  same  security.  It  was 
represented  that  extending  relief  under 
the  proposed  exemption  to  allow  the 
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authorized  penoa  to  effect  the 
tranaaction  for  both  side*  would  be 
beneficial  to  plans,  both  becsuse.  under 
the  commentators'  proposals,  mly 
limited  fees  would  be  chaiged  and 
because  the  buyer  and  seller  may  obtain 
a  better,  less  distorted  price  than  that 
otherwise  available  on  the  open  market 

Both  commentators  suggested  that 
exemptive  relief  modeled  after  Rule 
17a-7  of  the  Investment  Company  Act  of 
1940  would  safeguard  plans  involved  in 
such  transactions  against  potential 
abuse.  As  to  mutual  funds,  that  rule 
provides  an  exemption  for  certain 
purchase  or  sale  transactions  between  a 
mutual  fund  and  certain  "affiUated 
persons"  thereof  under  specified 
conditions.  Those  conditions  include 
quarterly  determinations  by  the  mutual 
fund's  board  of  directors  (including  a 
majority  of  the  directors  who  are  not 
"interested  persons"  of  the  ^d)  that  all 
purchases  or  sales  made  during  the 
quarter  pursuant  to  the  Rule  were  in 
compliance  with  procedures  reasonably 
designed  to  provide  that  the 
requirements  of  the  Rule  are  met 
Further,  subsection  (d)  of  the  Rule 
provides  that  "no  brokerage 
commission,  fee  (except  for  customary 
transfer  fees),  or  other  remuneration 
[may  be]  paid  in  connection  with  the 
transaction."  One  commentator  noted, 
however,  that  "customary  transfer  fees" 
may  be  indicated  as  "commissions"  on 
the  brokerage  confirmation.  This 
commentator  further  advised  that 
"broker-dealers  may  charge  what  is 
termed  'commissions'  for  an  agency 
cross  transaction  since  broker-dealers' 
costs  and  risks  associated  with  such 
transactions  may  fluctuate  with  the 
amount  of  securities  involved." 

The  other  commentator  stated  that  it 
was  unable  to  define  the  term 
"customary  transfer  fee".  It  did  state 
that  such  fees  were  understood  to 
include  such  things  as  custodial 
transaction  fees,  out-of-pocket  expenses, 
transfer  agent  transaction  fees,  and 
charges  incurred  pursuant  to 
governmental  reporting  requirements. 
This  commentator  advised,  however, 
that  the  Department  should  not  attempt 
to  define  or  Hmit  the  type  of  fees  that 
may  be  charged  in  such  transactions  in 
order  not  to  restrict  unnecessarily  the 
flexibility  of  investment  advisers.  The 
commentator  also  argued  against 
restriction  of  the  expanded  relief  it 
requested  to  transactions  involving 
reported  securities  or  securities 
principally  marketed  on  an  exchange. 

After  confflderation  of  these 
comments,  the  Department  has  decided 
not  to  extend  relief  in  the  final 
exemption  to  agency  cross  transactions 


where  the  autfiorized  person  has 
discretionary  authority  with  respect  to 
both  sides  of  the  transaction. 

In  addition  to  uncertainty  regarding 
both  the  fees  that  would  be  charged  for 
such  transactions  and  the  bases  for 
those  fees,  the  comments  received 
indicate  that  strict  application  of  Rule 
17a-7'8  pricing  provisions  may  not  be 
appropriate  in  all  cases.  The  requested 
augmentation  of  the  exemption,  even  if 
modified  to  allow  the  pricing  flexibility 
that  appears  to  be  necessary  or  at  least 
desirable,  as  is  discussed  above,  would 
provide  no  assurance  that  plans  that  are 
parties  to  the  transaction — possibly  on 
both  sides — would  be  obtaining  a  price 
commensurate  with  what  arms'-length 
bargaining  would  have  produced. 
Accordingly,  the  Department  has  not 
been  persuaded  that,  on  balance,  the 
potential  benefits  that  may  inure  to 
plans  outweigh  the  possibihty  of  abuse 
that  exists  when  a  plan  fiduciary  acts  on 
behalf  of  both  the  plan  and  a  party 
whose  interests  are  adverse  to  those  of 
the  plan.  | 

E.  Recapture  Provision 

Section  IV(c)  of  the  proposed 
exemption  continued  the  provision  from 
PTE  79-1  which  allows  a  fiduciary  to 
effect  securities  transactions  for  a  plan 
with  respect  to  which  the  fiduciary  is  a 
plan  trustee,  plan  administrator  or 
employer  of  employees  covered  by  the 
plan,  provided  that  all  profits  resulting 
from  the  brokerage  function  are 
recaptured  on  behalf  of  the  plan.  The 
Department  received  two  comments 
requesting  modification  of  sections  Ill(a) 
and  IV(c)  of  the  proposal  so  as  to  allow 
plan  trustees  to  engage  in  covered 
transactions  on  a  non-recapture  basis. 

The  Department  received  one 
comment  requesting  that  all  trustees, 
including  those  with  discretion  with 
respect  to  plan  investments,  be  allowed 
to  engage  in  covered  transactions.  It 
was  argued  that  PTE  79-1  and  the 
exemption  as  proposed  placed  banks  at 
a  competitive  disadvantage,  "for  no 
apparent  reason",  in  relation  to  both 
insurance  companies  and  investment 
advisory  affiliates  of  broker-dealers, 
where  a  plan  sponsor  has  "elected  the 
stability,  experience,  and  security 
offered  ...  by  a  bank  trustee." 

The  Department  has  previously 
expressed  concern  that,  as  a  general 
matter,  the  position  of  a  plan  trustee 
may  carry  with  it  so  great  an  influence 
over  the  geiwral  operation  of  the  plan 
that  an  independent  fiduciary  may  not 
be  effective  in  examining  critically  and 


objectively  multiple  service 
arrangements." 

Although  that  comment  did  not 
address  the  Department's  previously 
expressed  concern,  another 
commentator  requested  that  the 
Department  clarify  the  definition  of 
trustee  by  explicitfy  excluding  custodial 
or  "non-discretionary"  trustees  who 
possess  no  investipent  discretion  with 
respect  to  any  assets  of  the  plan. 
Custodial  functions  were  described  as 
including  the  provision  of  plan 
documents  and  necessary  amendments 
to  comply  with  applicable  law,  the 
safekeeping  of  securities,  the 
disbursement  of  benefits,  and  the 
reporting  of  information  required  by  the 
Internal  Revenue  Service.  TTiis 
commentator  noted  that  the 
Department's  Advisory  Opinion  #82- 
12A  discussed  the  situation  where,  by 
operation  of  Code  sections  401(f)  or 
408(h],  a  custodial  account  may  be 
treated  as  a  qualified  trust,  and  as  a 
result,  the  custodian  is  treated  as  the 
trustee  of  such  acoount  On  the  basis  of 
the  representations  made  in  that  opinicm 
request,  the  Department  concluded  that 
the  custodian  of  the  participant-directed 
plans  would  not  be  treated  as  a  trustee 
for  purposes  of  PTE  79-1. 

This  commentator  also  noted  that  the 
Comptroller  of  the  Currency  allows 
banks  without  fiduciary  powers  to 
"combine  the  functions  of  custodian  and 
the  purchasing  of  securities  upon  the 
direction  of  the  principal."  >*  In 
addition,  the  Fedeial  Deposit  Insurance 
Corporation  recently  am&ided  its  rules 
to  permit  certain  banks  that  do  not 
exercise  trust  powers  to  act  as  trustee  or 
custodian  of  Individual  Retirement 
Accounts  and  Simplified  Employer 
Pensions  under  certain  conditions;  these 
conditions  include:  (1)  Ilie  bank's  duties 
as  trustee  or  custodian  must  be 
essentially  custodial  in  nature.  (2)  the 
bank  must  invest  the  funds  from  such 
plans  only  in  its  ovm  time  or  savings 
deposits  or  in  any  other  assets  at  the 
direction  of  the  customer,  (3]  the  bank 
may  not  exercise  aoy  investment 
discretion  or  provide  any  investment 
advice  with  respect  to  such  accounts, 
and  (4)  the  bank's  acceptances  of  such 
accounts  without  taust  powers  must  not 
be  contrary  to  state  law.  *" 

In  addition,  this  commentator  argued 
that  the  Department's  rationale  for 
excluding  trustees  from  those  persons 
eligible  to  engage  in  transactions  under 


'*  See.  preuBbie  to  PIC  7»-l.  44  PR  a(  3804 
(footnoie  11). 

••  OphHon  of  the  Comptroller.  Nerembei  M,  we3. 
»"  12  CFR  333.im(b).  90  FR  10753  (March  18, 
1985). 
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tlii«  exemption— that  is.  that  such 
persons  may  have  so  great  an  influence 
over  the  operation  of  the  plan  that 
adequate  indepeiutent  examinations  of 
any  multiple  service  arraogemeat 
involving  the  trustee  may  not  exist — 
was  not  applicable  in  situations  where  a 
trustee  has  very  little  or  no  discretion 
respecting  the  investment  of  the  assets 
of  the  plan.  On  the  basis  of  these 
comments,  the  Department  has 
concluded  that  persons  who  are 
trustees,  but  whose  duties  are  limited  in 
a  manner  similar  to  those  of  the  non- 
trustee  custodians  discussed  above, 
should  be  excepted  fimn  the  condition 
that  the  person  engaging  in  the  covered 
transaction  must  not  be  a  plan  trustee.*  * 
Section  111(a)  of  the  exemption,  as 
adopted,  excludes  "nondiscretionary 
trustees"  from  that  condition,  and  new 
section  I(i)  defines  the  term 
"nondiscretionary  trustee"  in  the  same 
manner  as  that  term  is  de^ed  in  PTE 
77-9  as  amended.**  In  oAer  respects, 
the  Deparbnoit  has  decided  to  retain 
the  conditioa  of  PTE  79-1  that  trustees 
may  provide  brokerage  services  «mder 
this  exemption  only  in  recapture 
situations." 

F.  Special  Rule  for  Pooled  Funds 

PTE  84-46  allows  an  aCElliate  of  an 
insurance  company  maintaining  a 
pooled  separate  account  to  provide 
brokerage  services  for  that  account  The 
authorization  provisions  of  that 
exemption  are  designed  to 
accommodate  the  needs  of  tunds  or 
accounts  in  which  the  assets  of  many 


■■  The  OeiwrbMnt  wiU  omnider.  far  purroaet  of 
thii  exen\ptian.  the  power  to  unend  pi""  dooBDants 
solely  to  comply  with  changes  in  applicable  law  as 
a  non-iliscretranafy  trustee  or  coatoifial  function. 
The  Oepartnert  eiqvBMe*  no  opioiosi,  Wawrw,  ob 
whether  the  power  to  amend  plan  docvneBts  is  a 
more  substantive  manner  would  indicate  the 
opposite  resrrft. 

"  4S  ™  13208  (April  a.  MJM).  TV  *t«Bc«on 
between  "nondtKieiiaBary'  tnisteea  and  Instees 
generally  was  made  in  Hiat  exemption  tar  raasons 
similar  to  those  for  which  it  is  made  here 

"  It  should  t>e  noted,  however,  that  the 
Department  hat  issued  two  ad^isuiy  opinions  whi<^ 
held  that  the  nbied  banks  would  not  isolate  ERISA 
section  40a(b)tl)  by  the  hm  of  tkeir  m-hooM 
brokerage  sarvices  in  cwcumstancei  where  (1)  the 
banks  would  effect  securities  transactions  only 
upon  the  express  direction  of  a  participant  or  an 
ind^eadeot  nveKoKnt  aimagei;  and  (2}  the  hanka 
did  not  exercise  aoy  of  the  authority,  ceotral  or 
responsibility  that  made  them  fiduciaries  to  cause 
the  plans  to  pay  any  adifitional  fees  for  the 
provisioQ  of  such  eervioet.  See  DOL  Ailvisoiy 
OpinoBs  Noa.  8S-15A.  «S-lflA  (April  4.  tUS).  1b 
other  cases,  secttoo  4CM(c)  of  ERISA  might  pinride 
adequate  refief  from  the  prohibited  transaction 
provisiain  «* Title  I  Huwetei.  ft  riiould  tre  noted 
that  the  mmhonty  to  9«nt  edmiDistnrtive 
exemptions  bom  Qie  correapaadiBg  pnvisians  at 
section  4975  of  the  Code  remains  with  the  loteiaai 
Revenue  Service  under  Reorganization  Plan  No.  4  of 
1978.  there  being  no  Code  tnunterparl  to  section 
404(c). 


plans  are  ooHectively  investecL  TTie 
proposed  exemption  matle  ^se 
alternative  methods  of  authorization 
available  to  any  account  or  fund  for  the 
collective  investment  of  the  assets  of 
more  ttian  one  plan  witiiout  requiring 
the  recapture  of  brokerage  profits  on 
behalf  of  Aat  acctrant  or  fund.  The 
Department  rec«ved  no  criticism  of  this 
provision  and  thus  has  retained  it  in  the 
Hnal. 

Under  PTE  7&-1  and  the  exemption  as 
proposed,  persons  who  are  plan 
trustees,  plan  administrators,  or 
employers  of  employees  covered  by  a 
plan,  are  generally  prohibited  from 
engaging  in  covered  transactions  on 
behalf  of  such  plans  other  than  in 
recapture  situations.  In  response  to  that 
proposal,  the  Department  received  one 
comment  requesting  that  the  sponsors  of 
pooled  accounts  or  their  affiliates  be 
allowed,  under  certain  conditions,  to 
engage  in  covered  transactions  on  a 
noonrecapture  basis  where  plans 
covering  employees  of  the  pool  spmsors 
or  their  affiliates  {in-house  plans) 
participate  in  the  pool  The  suggested 
conditiofis  included  that  the 
participation  of  in-house  plans  in  a  pool 
be  limited  to  a  certain  percentage  of  the 
fair  market  value  of  the  total  assets  of 
the  pooL  Authermore,  the  commentator 
noted  that  limits  could  be  placed  on  the 
total  commissions  received  £rom  all  such 
pooled  taada  in  whtcfa  in-house  plans 
participate.  It  was  asserted  that  the 
interests  of  the  in-house  plans  woidd  be 
adequately  fnotected  because 
indep«ident  investors  representing  a 
substantial  portion  of  the  assets  of  a 
pooled  fimd  would  be  scrutinizing  the 
provision  of  brokerage  services  by  the 
affiliated  broker-dealer.  In  addition,  the 
commentator  noted  that  a  limitation  on 
commissions  receivable  with  respect  to 
pools  in  which  in-house  plans 
participate,  similar  to  that  contained  in. 
for  example.  ERISA  section  40B(b)(5). 
would  provide  additional  protection  to 
such  plans. 

It  was  argued  that  the  Department  has 
granted  sJaiiiar  exemptive  relief  in  the 
past  In  FTE  77-a,  the  Department 
exempted  from  the  prohibited 
transactioa  iHovisions  of  the  Act  and 
the  Code  the  acquisition  and  sale  of 
shares  of  a  mutiial  fund  by  the  kind's  in- 
house  plan.**  This  relief,  in  turn,  was 
modeled  on  tfte  statutory  exemptions  for 
banks  and  insurance  companies 
contained  in  ERISA  sections  408(b)  (4) 
and  (5).  As  the  Conference  Report 
explains  in  relation  to  those  statutory 
exemptions,  it  would  be  contrary  to 


normal  business  practice  for  a  bank  to 
invest  the  assets  of  its  in-house  plan  in 
another  bank,  or  for  a  plan  covering 
employees  of  an  insurance  company  to 
purchase  its  insurance  from  another 
company.** 

Based  on  these  comments,  the 
Department  has  decided  to  modify  the 
exemption  in  the  manner  requested  so 
as  to  allow  in  house  plans  to  participate 
in  such  pools  subject  to  certain 
protective  conditions.  Upon 
consideration,  the  Department  has 
determined  that  a  five  percent  limitation 
on  the  total  commissions  received  with 
respect  to  those  pooled  funds  in  which 
in-house  plans  participate  is  an 
appropriate  limitation.**  In  addition,  the 
Department  believes  that  further 
protection  would  be  provided  to  such  in- 
house  plans  where  the  value  of  their 
investment  is  limited  to  twenty  percent 
of  the  fair  market  value  of  the  pool,  as 
determined  on  the  first  day  of  each 
fiscal  year  of  the  pool  "Hie  twenty 
percent  figuire  is  consistent  with  a 
similar  condition  in  PTE  84-14.  Class 
Exemption  for  Plan  Asset  Transactions 
Determined  by  Independent  Qualified 
Professional  Asset  Managers  (49  FR 
9494.  March  13. 1984}.  and  adequately 
addresses  the  concerns  expressed  by 
the  commentator.  A  determination  of 
whether  a  pooled  fund  meets  the  twenty 
percent  limit  during  the  course  of  the 
pool's  fiscal  year  must  be  made  in  a 
manner  similar  to  that  by  which  the 
percentage  of  a  plan's  holding  of 
employer  securities  is  made  under  the 
Department's  regulations  at  29  CFR 
2550.407a-2  and  2550.407a-3;  that  is.  (1) 
an  in-house  plan  may  not  acquire  any 
additional  interests  in  a  pool  if, 
immediately  after  such  acquisition,  the 
fair  market  value  of  all  in-house  plans' 
interests  would  exceed  20%  of  the  fair 
market  value  of  the  total  assets  of  the 
pool;  and  (2)  such  pool  fimd  will  be  in 
initial  compliance  with  the  20% 
requirement  for  a  fiscal  year  if  it 
satisfies  the  requirement  on  the  first  day 
of  that  fiscal  year  notwithstanding  any 
subsequent  increase  in  such  percentage 
limitation  which  occurs  merely  as  a 
result  of  the  withdrawal  of  other 
participants  in  the  pool. 

G.  Transitional  Rule  and  Effective  Date 

The  proposed  exemption  provided 
that  the  replacement  exemption  would 
become  effective  thirty  days  after  its 
publication  in  the  the  Fed^al  Re^ster. 
Further,  the  proposal  indicated  that  the 


•*  Class  Exemption  Involving  Mutual  Fund  In- 
House  Hans.  4Z  FR  18734  (April  S.  1977). 


"  EMSA  Confereaoe  Report.  H.R.  Rep.  No.  S»- 
1280.  93d  Cong-  2d  Sess.  313. 314  (ia74). 

"  See  also.  PTE  7»-8a  44  FR  SOOIS  (October  12. 
1979). 
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Department  intended  to  revoke  PTE  79-1 
and  PTE  84-46  at  the  same  time.  The 
Department  received  several  comments 
requesting  clarification  of  the  effective 
date  provisions,  as  well  as  comments 
requesting  an  additional  period  of  time 
before  the  revocation  of  the  existing 
class  exemptions. 

Two  commentators  requested  that  the 
annual  fiduciary  authorizations 
obtained  pursuant  to  PTE  79-1  be 
allowed  to  satisfy  the  initial 
authorization  requirement  of  the  new 
exemption  without  any  further  action  by 
the  authorized  person.  It  was  suggested 
that  at  the  expiration  of  this  annual 
authorization,  the  authorized  person 
would  then  be  required  to  include  as 
part  of  the  next  annual  report  to  the 
independent  plan  fiduciary  all  the 
information  that  would  be  required 
under  the  new  exemption. 

Another  commentator  requested  that 
PTE  79-1  not  be  revoked  for  at  least  six 
months  so  as  to  allow  time  for 
agreements  and  contracts  executed 
pursuant  to  that  exemption  to  be 
modified  in  order  to  comply  with  the 
new  exemption. 

In  consideration  of  these  comments, 
the  Department  has  made  the  following 
determinations:  An  authorized  person 
may  continue  to  rely  on  authorizations 
obtained  pursuant  to  PTE  79-1  or  PTE 
84-46  to  engage  in  covered  transactions 
under  the  new  exemption,  provided  that: 
(1)  The  authorization  complies  with  the 
applicable  authorization  requirements  of 
the  new  exemption,  and  (2)  before  the 
authorized  person  begins  operating 
under  the  new  exemption,  the 
authorizing  fiduciary  is  provided  with 
the  information  required  by  section 
Ill(d)  or  IV(d)(l)(B).  whichever  is 
applicable  (including  a  copy  of  this 
exemption)  and  the  form  for  terminating 
the  authorization.  In  addition.  PTE  79-1 
and  PTE  84-46  will  not  be  revoked  until 
April  1. 1987.  so  as  to  allow  authorized 
persons  and  authorizing  fiduciaries 
ample  time  in  which  to  adjust  their 
authorization  and  reporting  procedures. 
It  should  be  noted,  however,  that  this 
provision  does  not  operate  so  as  to 
relieve  persons  who  continue  to  act 
pursuant  to  the  "old"  exemptions  from 
any  of  the  conditions  imposed 
thereunder,  including  the  reporting 
provisions.  Authorized  persons  are 
reminded  that  they  are  required,  under 
PTE  79-1  and  PTE  84-46.  to  supply 
reports  with  respect  to  any  three-month 
period  in  which  they  engaged  in  any 
covered  transactions;  upon  availing 
themselves  of  the  new  exemption, 
therefore,  such  persons  must  still  send 
the  authorizing  fiduciary  any  reports 
required  under  the  old  exemptions. 


In  addition,  the  effective  date  of  the 
exemption  has  been  changed  to  the  later 
of  thirty  days  after  publication  in  the 
Federal  Registar  or  the  date  on  which 
the  Office  of  Management  and  Budget 
approves  the  information  collection 
requests  contained  in  the  exemption 
under  the  Paperwork  Reduction  Act  of 
1980.  When  the  exemption  is  effective, 
the  Department  will  publish  a  notice  in 
the  Federal  Register  notifying  interested 
persons  of  that  fact. 

H.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  disclosure  provisions  that  are 
included  in  this  exemption  have  been 
submitted  to  the  Office  of  Management 
and  Budget. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  with 
respect  to  a  plan  to  which  the  exemption 
is  applicable  from  certain  other 
provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  That  section  requires,  among 
other  things,  that  a  fiduciary  discharge 
his  or  her  duties  respecting  the  plan 
solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act.  This 
exemption  also  does  not  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  participants  and 
beneficiaries. 

(2)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of.  any  other 
provision  of  the  Act  and  the  Code, 
including  statutory  exemptions  and 
transitional  rulei.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  ot  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  class  exemption  is  applicable 
to  a  particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  class  exemption. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record 
including  the  written  comments 
submitted  in  response  to  the  notice  of 


January  24, 1985,  the  Department  makes 
the  following  determinations: 

(a)  The  class  exemption  set  forth 
herein  is  administratively  feasible; 

(b)  It  is  in  the  intea^sts  of  plans  and  of 
their  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of 
participants  and  beneficiaries  of  plans. 

Accordingly,  the  folloMring  exemption 
is  hereby  granted  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1. 

Section  I:  Definitions  and  Special  Rules 

The  following  definitions  and  special 
rules  apply  to  this  exemption: 

(a)  The  term  "person"  includes  the 
person  and  affiliates  of  the  person. 

(b)  An  "affiliate"  of  a  person  includes 
the  following: 

(1)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  the  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  ERISA),  brother,  sister,  or 
spouse  of  a  brother  or  sister,  of  tlie 
person; 

(3)  Any  corporation  or  partnership  of 
which  the  person  is  an  officer,  director 
or  partner. 

A  person  is  not  an  affiliate  of  another 
person  solely  because  one  of  them  has 
investment  discretion  over  the  other's 
assets.  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(c)  An  "agency  cross  transaction"  is  a 
securities  transaction  in  which  the  same 
person  acts  as  agent  for  both  any  seller 
and  any  buyer  for  the  purchase  or  sale 
of  a  security. 

(d)  The  term  "covered  transaction" 
means  an  action  described  in  section  II 
(a),  (b)  or  (c)  of  this  exemption. 

(e)  The  term  "effecting  or  executing  a 
securities  transaction"  means  the 
execution  of  a  securities  transaction  as 
agent  for  another  person  and/or  the 
performance  of  cleanance,  settlement, 
custodial  or  other  functions  ancillary 
thereto. 

(f)  A  plan  fiduciary  is  independent  of 
a  person  only  if  the  flduciary  has  no 
relationship  to  or  interest  in  such  person 
that  might  affect  the  exercise  of  such 
fiduciary's  best  judgment  as  a  fiduciary. 

(g)  The  term  "profit"  includes  all 
charges  relating  to  effecting  or  executing 
securities  transactions,  less  reasonable 
and  necessary  expenses  including 
reasonable  indirect  expenses  (such  as 
overhead  costs)  properly  allocated  to 
the  performance  of  these  transactions 
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under  generally  accepted  accounting 
principles. 

(h)  The  term  "securities  transaction" 
means  the  purchase  or  sale  of  securities. 

(i)  The  term  "nondiscretionary 
trustee"  of  a  plan  means  a  trustee  or 
custodian  whose  powers  and  duties 
with  respect  to  any  assets  of  the  plan 
are  limited  to  (1)  the  provision  of 
nondiscretionary  trust  services  to  the 
plan,  and  (2)  duties  imposed  on  the 
trustee  by  any  provision  or  provisions  of 
the  Act  or  the  Code.  The  term 
"nondiscretionary  trust  services"  means 
custodial  services  and  services  ancillary 
to  custodial  services,  none  of  which 
services  are  discretionary.  For  purposes 
of  this  exemption,  a  person  does  not  fail 
to  be  a  nondiscretionary  trustee  solely 
by  reason  of  having  been  delegated,  by 
the  sponsor  of  a  master  or  prototype 
plan,  the  power  to  amend  such  plan. 

Section  II:  Covered  Transactions 

Effective  the  later  of  December  18, 
1986,  or  the  date  on  which  the  Office  of 
Management  and  Budget  approves  the 
information  collection  requests 
contained  in  this  exemption  under  the 
Paperwoiic  Reduction  Act  of  1980,  if 
each  condition  of  section  ID  of  this 
exemption  is  either  satisRed  or 
notapplicable  under  section  IV,  the 
restrictions  of  section  406(b)  of  ERISA 
and  the  taxes  imposed  by  sections  4975 
(a)  and  (b)  of  the  Code  by  reason  of 
section  4975(c)(1)  (E)  or  (F)  or  the  Code 
shall  not  apply  to — 

(a)  A  plan  Rduciary's  using  its 
authority  to  cause  a  plan  to  pay  a  fee  for 
ejecting  or  executing  securities 
transactions  to  that  person  as  agent  for 
the  plan,  but  only  to  the  extent  Siat  such 
transactions  are  not  excessive,  under 
the  circumstances,  in  either  amount  or 
frequency; 

(b)  A  plan  fiduciary's  acting  as  the 
agent  in  an  agency  cross  transaction  for 
both  the  plan  and  one  or  more  other 
parties  to  the  transaction;  or 

(c)  The  receipt  by  a  plan  fiduciary  of 
reasonable  compensation  for  effecting 
or  executing  an  agency  cross  transaction 
to  which  a  plan  is  a  party  horn  one  or 
more  other  parties  to  the  transaction. 

Section  III:  Conditions 

Except  to  the  extent  otherwise 
provided  in  section  IV  of  this  exemption, 
section  II  of  this  exemption  applies  only 
if  the  following  conditions  are  satisfied: 

(a)  The  person  engaging  in  the 
covered  transaction  is  not  a  trustee 
(other  than  a  nondiscretionary  trustee) 
or  an  administrator  of  the  plan,  or  an 
employer  any  of  whose  employees  are 
covered  by  the  plan. 

(b)  Hie  covered  transaction  is 
performed  under  a  written  authorization 


executed  in  advance  by  a  fiduciary  of 
each  plan  whose  assets  are  involved  in 
the  transaction,  which  plan  fiduciary  is 
independent  of  the  person  engaging  in 
the  covered  transaction. 

(c)  The  authorization  referred  to  in 
paragraph  (b)  of  this  section  is 
terminable  at  will  by  the  plan,  without 
penalty  to  the  plan,  upon  receipt  by  the 
authorized  person  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (b) 
of  this  section  with  instructions  on  the 
use  of  the  form  must  be  supplied  to  the 
authorizing  fiduciary  no  less  than 
annually.  The  instructions  for  such  form 
must  include  the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  plan,  without  penalty  to  the 
plan,  upon  receipt  by  the  authorized 
person  of  Written  notice  from  the 
authorizing  fiduciary  or  other  plan 
official  having  authority  to  terminate  the 
authorization;  and 

(2)  Failure  to  return  the  form  will 
result  in  the  continued  authorization  of 
the  authorized  person  to  engage  in  the 
covered  transactions  on  behalf  of  the 
plan. 

(d)  Within  three  months  before  an 
authorization  is  made,  the  authorizing 
fiduciary  is  furnished  with  any 
reasonably  available  information  that 
the  person  seeking  authorization 
reasonably  believes  to  be  necessary  for 
the  authorizing  fiduciary  to  determine 
whether  the  authorization  should  be 
made,  including  (but  not  limited  to)  a 
copy  of  this  exemption,  the  form  for 
termination  of  authorization  described 
in  section  III(c),  a  description  of  the 
person's  brokerage  placement  practices, 
and  any  other  reasonably  available 
information  regarding  the  matter  that 
the  authorizing  fiduciary  requests. 

(e)  The  person  engaging  in  a  covered 
transaction  furnishes  the  authorizing 
fiduciary  with  either 

(1)  a  confirmation  slip  for  each 
securities  transaction  underlying  a 
covered  transaction  within  ten  business 
days  of  the  securities  transaction 
containing  the  information  described  in 
Rule  10b-10(a)(l-7)  under  the  Securities 
Exchange  Act  of  1934. 17  CFR  240.10b- 
10;  or 

(2)  at  least  once  every  three  months 
and  not  later  than  45  days  following  the 
period  to  which  it  relates,  a  report 
disclosing: 

(A)  A  compilation  of  the  information 
that  would  be  provided  to  the  plan 
pursuant  to  subparagraph  (e)(1)  of  this 
section  during  the  three-month  period 
covered  by  the  report; 

(B)  the  total  of  all  securities 
transaction  related  char^ges  incurred  by 
the  plan  during  such  period  in 


connection  with  such  covered 
transactions:  and 

(C)  the  amount  of  the  securities 
transaction-related  charges  retained  by 
such  person  and  the  amount  of  such 
charges  paid  to  other  persons  for 
execution  or  other  services. 

For  purposes  of  this  paragraph  (e),  the 
words  "incurred  by  the  plan"  shall  be 
construed  to  mean  "incurred  by  the 
pooled  fund"  when  such  person  engages 
in  covered  transactions  on  behalf  of  a 
pooled  fund  in  which  the  plan 
participates. 

(f)  The  authorizing  fiduciary  is 
furnished  with  a  summary  of  the 
information  required  under  paragraph 
(e)(1)  of  this  section  at  least  once  per 
year.  The  summary  must  be  furnished 
within  45  days  after  the  end  of  the 
period  to  which  it  relates,  and  must 
contain  the  following: 

(1)  The  total  of  all  securities 
transaction-related  chaises  incurred  by 
the  plan  during  the  period  in  connection 
with  covered  securities  transactions. 

(2)  The  amount  of  the  securities 
transaction-related  charges  retained  by 
the  authorized  person  and  the  amount  of 
these  charges  paid  to  other  persons  for 
execution  or  other  services. 

(3)  A  description  of  the  person's 
brokerage  placement  practices,  if  such 
practices  have  materially  changed 
during  the  period  covered  by  the 
summary. 

(4)(i)  A  portfolio  turnover  ratio, 
calculated  in  a  manner  which  is 
reasonably  designed  to  provide  the 
authorizing  fiduciary  with  the 
information  needed  to  assist  in 
discharging  its  duty  of  prudence.  The 
requirements  of  this  paragraph  (f)(4)(i) 
will  be  met  if  the  "annualized  portfolio 
turnover  ratio",  calculated  in  the 
manner  described  in  paragraph  (r)(4](ii]. 
is  contained  in  the  summary. 

(ii)  The  "annualized  portfoho  turnover 
ratio"  shall  be  calculated  as  a 
percentage  of  the  plan  assets  consisting 
of  securities  or  cash  over  which  the 
authorized  person  had  discretionary 
investment  authority,  or  with  respect  to 
which  such  person  rendered,  or  had  any 
responsibility  to  render,  investment 
advice  (the  "portfolio")  at  any  time  or 
times  ("management  period(s)")  during 
the  period  covered  by  the  report.  First, 
the  "portfolio  turnover  ratio"  (not 
annualized)  is  obtained  by  dividing  (A) 
the  lesser  of  the  aggregate  dollar 
amounts  of  purchases  or  sales  of 
portfolio  securities  during  the 
management  period(s)  by  (B)  the 
monthly  average  of  the  market  value  of 
the  portfolio  securities  during  all 
management  period(s).  Such  monthly 
average  is  calculated  by  totaling  the 


\ 


market  vattw*  of  th»  partfblio  seewitiea 
as  of  the  beginning  and  muI  af  CBch 
managiencnt  period  and  m  itf  the  end  of 
eack  raootb  tkat  ead>  widaia  suek 
pensd(&).  and  dividiog  tfae  sum  by  the 
number  of  valuation  dates  lo  used.  For 
purposes  of  this  cakaUatioQt  all  debt 
securities  whose  ntaturities  at  the  time 
of  acquisition  were  ooe  year  or  less  are 
excluded  from  both  the  numerator  and 
the  denominator. 

The  "aimualized  portfblia  toroovei 
ratio"  is  then  derived  by  multiplying  the 
"portfolio  turnover  ratio"  by  an 
annualizing  factor.  The  ansualizing 
factor  is  obtained  by  divicfing  (Q  the 
number  twelve  by  (D)  the  aggj-^g^tp 
duration  of  the  management  penod(s} 
expressed  in  months  (and  fractions 
thereofl- 

Examples  of  the  use  of  this  formula 
are  provided  in  section  V  of  this 
exemption. 

(iii)  The  information  described  in  this 
paragraph  (f](4}  is  not  required  to  be 
furnished  in  any  case  where  the 
authorized  person  has  not  exercised 
discretionary  authority  over  trading  in 
the  plan's  account  during  the  period 
covered  by  the  reprort. 

For  purposes  of  this  paragraph  [f],  the 
words  "incurred  by  the  plan"  shall  be 
construed  to  mean  "Incmred  by  the 
pooled  fund"  *Wien  snrft  person  engages 
in  covered  tnmsactions  on  behalf  of  a 
pooled  fund  in  which  the  plan 
participates. 

(g)  If  an  agency  cross  transaction  to 
which  section  IVfb)  does  not  apply  is 
involved,  the  foUowhrg  conditions  must 
also  be  satisfied: 

(1)  The  information  required  under 
section  Hr{d)  or  IVfdXlHB)  of  this 
exemption  includes  a  statement  to  the 
effect  thai  with  respect  to  agency  cross 
transactions  the  person  effecting  or 
executing  the  transactions  will  have  a 
potentially  conflicting  division  of 
loyalties  and  responsibiUties  regarding 
the  parties  to  the  transactions; 

(2)  The  saramary  required  imder 
section  Uk{[f  oi  this  exemption  includes 
a  statement  identifying  the  total  number 
of  agency  cross  transactions  during  the 
period  covered  by  the  sununary  and  the 
total  amomit  of  all  contmisiions  or  other 
remuneration  received  or  to  be  received 
from  all  sources  by  the  person  engaging 
in  the  transactions  in  connection  with 
those  transactions  during  the  period; 

(3)  The  person  effecting  or  executing 
the  agency  cross  transaction  has  the 
discretionary  authority  to  act  on  behalf 
of.  and/or  provide  investment  advice  ta 
either  (A)  one  or  more  sellers  or  (B)  one 
or  more  buyers  with  respect  to  the 
transaction,  but  not  both. 

(4)  The  agency  cross  transaction  is  a 
purchase  or  sale,  for  no  consideration 
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other  than  cash  peynent  against  pronpt 
delivery  of  a  tccarity  for  which  market 
quotatioos  are  nad&y  avaitaUe;  and 
(5)  The  agcBcy  cross  tranaactioB  is 
executed  or  effected  at  a  price  that  is  at 
or  between  the  independrait  bid  and 
independent  ask  prices  for  the  security 
prevailing  at  ttie  time  of  the  transaction. 

Section  /V:  Exceptions  From  Conditions 

(a)  Certaia  pkuta  sot  covering 
employees.  Section  III  of  ttus  exemption 
does  not  apply  to  covered  transactions 
to  the  extent  tbey  are  engaged  in  on 
behalf  of  individual  retiretneat  occoimts 
meeting  the  conditions  of  29  CFR  2510.»- 
2(d),  or  pians,.  other  than  training 
programs,  that  cover  no  emfiktyees 
within  the  meaning  of  29  CFR  2SI0.3-3. 

(b)  Certain  agency  cross  traasactiona. 
Section  III  of  th^  exemption  does  not 
apply  in  the  case  of  an  agency  cross 
transaction,  provided  &at  the  person 
effecting  or  executing  the  transaction: 

(1]  Does  not  render  investmrait  advice 
to  any  plan  for  a  fee  within  the  meaning 
al  section  3(2|)(AHii)  of  ERISA  with 
respect  to  the  transaction; 

(2)  is  not  otherwise  a  fiduciary  who 
has  investment  discretion  with  respect 
to  any  plan  assets  involved  in  the 
transaction,  see  29  CFR  2510.3-21  (d); 
and 

(3)  does  not  have  the  authority  to 
engage,  retain  or  discharge  any  person 
who  is  or  is  proposed  to  be  a  Hduciary 
regarding  any  such  plan  assets. 

[c)Recapture  of  profits.  Section  Ill(a) 
of  this  exemption  does  not  apply  in  any 
case  where  the  person  engaging  in  a 
covered  transaction  returns  or  credits  to 
the  plan  all  profits  earned  by  that 
person  in  conaection  with  the  securities 
transactions  associated  with  the 
covered  transaction. 

(d)  Special  rules  for  pooled  funds.  In 
the  case  of  a  person  engaging  in  a 
covered  transaction  on  behalf  of  an 
account  or  fund  for  the  collective 
investment  of  the  assets  of  more  than 
one  pian  (pooled  fund): 

(1)  Sections  UI  (b).  (c)  and  (d)  of  this 
exemption  do  not  apply  if — 

(A)  The  arrangement  under  which  the 
covered  transaction  is  performed  is 
subject  to  the  prior  and  continuing 
authorization,  in  the  manner  described 
in  this  paragraph  (d)(1).  of  a  plan 
fiduciary  with  respect  to  each  plan 
whose  assets  are  invested  in  the  pooled 
fund  who  is  independent  of  the  person. 
The  requirement  that  the  authorizing 
fiduciary  be  independent  of  the  person 
shall  not  apply  in  the  case  of  a  plan 
covering  only  employees  of  the  person, 
if  the  requirements  of  section  IV{d)(2) 
(A)  and  (B)  arc  met. 

(B)  The  authorizing  fiduciary  is 
furnished  with  any  reasonably  available 


infoniwtion  thai  die  peraoir  cngagmg  er 
proposing  to  engage  in  the  covered 
transactioiw  reasenably  befievvs  to  be 
necesscHy  to  detente  whether  the 
authorization  shoefd  be  given  or 
continued,  not  test  than  30  days  prior  (e 
implementation  (tf  the  arrangement  or 
material  change  ttereto,  incKiding  (but 
not  limited  to)  a  dcscripHon  of  the 
person's  brokerage  placement  practices, 
and.  where  requested,  any  reasonably 
available  information  regarc&ig^  the 
matter  upon  the  reasonable  request  of 
the  authorizing  Rduciny  at  any  time. 

(CJ  In  the  event  an  airtfaorizing 
fiduciary  submits  b  notice  in  writing  to 
the  person  engfrgiag  in  or  proposing  to 
engage  in  the  covered  transection 
objecting  to  the  imptementafion  of, 
material  change  in,  or  continuation  of, 
the  arrangement,  (he  plan  on  whose 
behalf  the  objection  was  tendered  is 
given  the  opportoaity  to  tennmate  its 
investmeat  in  the  pooled  fuDd.  withoat 
penalty  to  the  plan,  within  such  time  as 
may  be  necessary  to  effect  the 
withdrawal  in  an  orderly  manner  thai  is 
equitable  to  all  withdrawing  plans  uid 
to  the  nonwithdrawing  plans.  In  the  case 
of  a  plan  that  elects  to  withdcaw  undler 
this  subparagraph  (dKl}(C].  the 
withdrawal  shall  he  effected  prior  to  the 
implementation  of»  or  material  change 
in,  the  arrangement;  but  an  existing 
arrangement  need,  not  be  discontinued 
by  reason  of  a  plan  electing  to 
withdraw. 

(D)  In  the  case  of  a  plaai  whose  assets 
are  proposed  to  be  invested  in  the 
pooled  fund  subsequent  to  the 
implementation  of  the  arrangement  and 
that  has  not  authorized  the  arraDgesient 
in  the  manner  described  in 
subparagraphs  (d^l)  (B)  and  {fi}  oi  this 
section,  the  plan's  investment  in  the 
pooled  fund  is  subject  to  the  prior 
written  authorization  of  an  authorizing 
fiduciary  who  satisfies  the  requirements 
of  subparagraph  (dKl)(A). 

(2)  Section  Ill(a)  of  this  exenptioB.  to 
the  extent  that  it  prohibits  the  person 
from  bekig  the  en^loyer  ef  employees 
covered  by  a  plan  investing  in  a  pool 
managed  by  the  person  does  not  apply 
if— 

(A)  The  person  is  an  "investment 
manager"  as  defined  in  section  3(38)  of 
ERISA,  aod 

(B)  Eitb«  (i)  the  person  retunis  or 
crediU  to  the  pooled  fend  all  prtxfits 
earned  by  the  perami  in  connection  w>ith 
all  covered  transaetions  ei^aged  in  by 
the  person  on  behalf  of  the  fund,  or  (ii) 
the  pooled  fund  satisfies  the 
requirements  of  paragraph  IV(dK3}. 

(3)  A  pooled  fund  satisfies  dte 
requirements  of  this  paragrsph  for  a 
fiscal  year  of  the  fend  if— 
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(A)  On  the  first  day  of  such  fiscal 
year,  and  immediately  following  each 
acquisition  of  an  interest  in  the  pooled 
fund  during  the  fiscal  year  by  any  plan 
covering  employees  of  the  person,  the 
aggregate  fair  marliet  value  of  the 
interests  in  such  fund  of  all  plans 
covering  employees  of  the  person  does 
not  exceed  twenty  percent  of  the  fair 
market  value  of  the  total  assets  of  the 
fund;  and 

(B)  The  aggregate  brokerage 
commissions  received  by  the  person,  in 
connection  with  covered  transactions 
engaged  in  by  the  person  on  behalf  of  all 
pooled  funds  in  which  a  plan  covering 
employees  of  the  person  participates,  do 
not  exceed  five  percent  of  the  total 
brokerage  commissions  received  by  the 
person  from  all  sources  in  such  fiscal 
year. 

Section  V:  Examples  Illustrating  the  Use 
of  the  Annualized  Portfolio  Turnover 
Ratio  Described  in  Section  III  (f)(4)(ii) 

(a)  A,  an  investment  manager 
affiliated  with  a  brokerdealer  that  A 
uses  to  effect  securities  transactions  for 
the  accounts  that  it  manages,  exercises 
investment  discretion  over  the  account 
of  plan  P  for  the  period  January  1, 1987, 
through  June  30. 1987,  after  which  the 
relationship  between  A  and  P  ceases. 
The  market  values  of  Ps  account  with  A 
at  the  relevant  times  (excluding  debt 
seciuities  having  a  maturity  of  one  year 
or  less  at  the  time  of  acquisition)  are: 


OM 

MafkM 

VlhM(t 

miHons) 

Jammy  1.  1987.... _._ 

10.4 

10.2 

9.9 

Janu»y31,  1987 ._ _ 

Febcuaiy  28,  1987 

March  31.  1987 

April  30.  1987..    _ „ 

10.6 
11.5 
12.0 

May  31.  1987 „ 

June  30.  1987 _ 

74  6 

Aggregate  purchases  during  the  6- 
month  period  were  $850,000;  aggregate 
sales  were  $1,000,000,  excluding  in  each 
case  debt  securities  having  a  maturity  of 
one  year  or  less  at  the  time  of 
acquisition. 

For  purposes  of  section  III  (f)(4)  of  this 
exemption,  A  computes  the  annualized 
portfolio  turnover  as  follows: 

A =$850,000  (lesser  of  purchases  or  sales) 
B=$t0,657,143  ($74.6  million  divided  by  7,  i.e.. 
the  number  of  valuation  dates) 

C 

Annualizing  factor  =  —  =12/6=2 
D 

Annualized  portfolio  turnover 
ratio=2x  (850.000/ 
10,6S7,143)=0.160=16.0  percent 


(b)  Same  facts  as  (a),  except  that  A 
manages  the  portfolio  through  July  15, 
1987  and,  in  addition,  resumes 
management  of  the  portfolio  on 
November  10, 1987  through  the  end  of 
the  year.  The  additional  relevant 
valuation  dates  and  portfolio  values  are: 


Dates 

Marhel 
value  ($ 
mUkons) 

July  15,  1987 

No*ainbar  10,  1987 

^^2 

Ncwember  30.  1987 

96 

Deoen*ef  31,  1987. _ 

9.8 

Sum  of  Mailwt  Vahiet 

41  0 

During  the  periods  July  1, 1987  through 
July  15, 1987.  and  November  10, 1987 
through  December  31, 1987.  there  were 
an  additional  $650,000  of  purchases  and 
$400,000  of  sales.  Thus,  total  purchases 
were  $1,500,000  [i.e.,  $850,000 +$650,000) 
and  total  sales  were  $1,400,000  {i.e., 
$1.000.000 +  $400,000)  for  the 
management  periods. 

A  now  computes  the  annualized 
portfolio  turnover  as  follows: 

A=$l,400.000  (lesser  of  aggregate  purchases 

or  sales) 
B=$10.509.091  ($115.6  million  divided  by  11) 


Annualizing  factor  =  —    =12/(6.5+1.87)=1.47 
D 


annualized  portfolio  turnover 
ratio = 1.47  X  (1,400.000/ 
10,509,091)  =0.196 =19.6  percent. 

Section  VI  Effective  Dates  and 
Transitional  Rule 

(a)  This  exemption  will  be  effective  on 
the  later  of  December  18, 1986,  or  the 
date  on  which  the  Office  of  Management 
and  Budget  approves  the  information 
collection  requests  contained  in  this 
exemption  under  the  Paperwork 
Reduction  Act  of  1980. 

(b)  PTE  79-1  and  PTE  84-46  are 
revoked  effective  April  1, 1987. 

Signed  at  Washington.  DC,  this  5th  day  of 
November,  1986. 
Denoia  M.  Kass. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc  86-25951  Filed  11-17-86;  8:45  am] 
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[Application  No.  D-6160  et  al.] 

Proposed  Exemptions:  A.G.  Edwards, 
Inc^  et  aL 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  fransaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 


Written  Conunents  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  bom  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
vmter's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N'W.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 


coraoient  and  to  leqiieat  •  hearing 
(where  approprial^ 
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supptEHBfTAirr  wroiWMTiow:  The 
proposed  exemptiom  were  reqaested  in 
appiications  filed  poniMint  to  section 
49a(a)  of  the  Act  aadfot  section 
4975(cK2)  of  the  Code,  and  in 
accordance  with  procefhves  set  foilh  in 
ERIS  Procedure  71-1  (40  FR  18471.  April 
28. 1975).  EffeeUve  December  31. 1978. 
section  102  of  ReofSMiizatiQn  Plan  No.  4 
of  1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  iasue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

A£.  Edwards.  Inc.  Retirement  and  Profit 
Sharing  Plan  (the  Plan)  Located  in  St. 
Louis,  Missouri 

lAppbcatioB  No.  D^^M^ 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  mider  the 
authority  of  section  408(a)  of  the  Act 
and  secUon  4975(c)(2)  ol  the  Code  and  in 
accordance  with  the  jvoeedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  £UMi  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4075(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  the  proposed  purchase  or  sale 
of  zero-coupon  obligatioas  based  on 
Treasury  securities  (STRIPs)*  between 
individually  directed  accounts  in  die 
Plan  and  AjG.  Edwards  h  Sons.  Ina 
(Edwards),  the  Plan  Administrator, 
provided  the  following  conditions  are 
met:  (A)  The  purchase  or  sale  of  the 
STRIPS  will  be  on  terms  at  least  as 
favorable  as  those  offered  in  the 
ordinary  course  of  basiness  to  unrelated 
customers  of  Edwards:  (B)  Purchases  or 
sales  will  be  made  only  upon  the  written 
direction  of  a  Ptan  participant;  and  (C) 
Purchases  or  sales  directed  by  a 
partiapant  will  be  only  for  the 
participant's  individual  account. 


'  The  SnUPs  progiam  was  announced  by  the 
Department  of  the  Treaaary  on  Pfcbniaiy  is.  iges.  to 
facilitate  separate  tcaAig  of  sagialafad  iiMtntt  amT 
principal  (ecariliea. 


Suawaary  of  Facta  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
covering  the  employees  of  A.G. 
Edwards,  Inc.  (AGE),  its  12  subsidiaries 
and  3  affiliated  companies.  As  of  May, 
1985,  there  were  approximately  3.700 
participants  in  the  Plan.  Edwards,  the 
Plan  Administrator,  is  the  principal 
subsidiary  of  AGE,  the  Plan  sponsor. 
Capital  Guardian  Trust  Company 
(Capital)  is  the  trustee  of  the  Plan.  For 
purposes  of  investments  in  STRIPs,  one 
or  more  persons,  who  may  be  officers  of 
Edwards,  or  an  unrelated  trust  company. 
will  be  the  trustees  of  the  Plan  (the 
Special  Trustees). 

2.  The  Plan  currently  allows  each 
participant  to  direct  the  investment  and 
reinvestment  of  assets  credited  to  his/ 
her  individual  account  in  one  or  a 
combination  of  six  different  mutual 
funds  in  the  American  Funds  Group, 
which  is  not  an  affiliate  of  AGK  A 
participant  may  redirect  investment  of 
funds  currently  in  the  account  no  more 
than  twice  in  any  Plan  year  by  giving 
written  notice  to  Edwards  on  or  before 
the  fifteenth  day  of  the  month  preceding 
the  date  upon  which  such  change  is  to 
be  made  effective.  Assets  for  which 
there  is  no  effective  participant  direction 
are  invested  in  the  Am«7can  Fund 
Group's  money  market  fund.  Once  given, 
an  investment  direction  is  deemed  to  be 
continuing  until  explicitly  changed  in 
writing  by  tht  participant. 

3.  Edwards  proposes  to  amend  the 
Plan  to  allow  fully  vested  participants 
the  additional  option  of  investing  in 
STRIPS.  STRIPS  represent  direct 
ownership  of  future  principal  and 
interest  payments  on  United  States 
Treasury  Bonds  or  Notes.  STRIPs  pay  no 
semi-aniuial  aiterest,  sell  at  a 
substantial  discount  and  pay  the  full 
face  value  uptm  maturitiy.  "The  total 
return  is  fixed  at  the  time  of  purchase 
and  equals  the  difference  between  the 
price  an  investor  pays  and  the  face 
value  at  matirity.  The  ^ipUcant 
represents  that  investment  in  STRIPs  is 
partictilariy  aCractive  to  participants 
who  wish  to  lock  in  a  fixed  rate  of 
interest  for  a  given  period  of  time. 

4.  The  applicant  represents  that 
STRIPS  are  marketed  in  the  following 
manner.  A  primary  government  bond 
dealer  purchases  Treasury  Securities 
directly  from  the  United  States 
Government.  The  primary  dealers  then 
break  the  Treasury  Securities  i^o 
principal  and  interest  ^^mMwinynt 
obligations  of  the  underlying  securities, 
which  are  traded  separately.'  Broker- 


*  For  eMwpte.  If  aaiiwwtoi  wtaiMa  la  fi^Jiaae-a 
STRIP  which  will  pay  $25,000  on  [une  15, 1996.  the 
underlying  Treasury  obligations  may  be  twenty-five 


dealers,  sut^  as  Edwards,  purchase 
components  by  a  transfer  in  book-entry 
form  to  the  banlrof  the  purchaser.  At  all 
times  regardless  ai  who  owns  the 
STRIP,  it  is  maintained  as  a  hook-entry 
account  at  a  bank  vtdiich  participates  in 
the  book-entry  sjstem  operated  by 
Federal  Reserve  Banks.  TTie  particular 
Government  security  or  securities  that 
represent  the  obligation  to  pay  the 
owner  of  the  STRIP  will  be  identified  by 
the  unique  CUSIF  number  attached  to 
the  obligation.  Tfce  payment  n  fnJfy 
backed  by  and  is  a  direct  obligation  of 
the  United  States  Government.  Whether 
the  payment  is  aa  interest  payment  or  a 
principal  pajrment  may  be  determined 
from  the  CUSIP  number  which  is 
attached  to  that  pajmient. 

5.  In  marketing  STRIPs.  Edwards  acta 
as  a  principal  rather  than  an  agent. 
STRIPS  are  offerad  tD  the  pwblic  in  face 
amounts  of  $14)09  and  integral  mult^les 
thereof  at  diacouats  from  their  face 
amount.  Edwards  sells  STRIPs  to  k& 
regular  customers  in  the  ordinary  course 
of  its  business  at  a  selling  price  which  is 
$1.00  to  $10.00  per  $1,000  of  fjEux  value 
above  the  price  estabUahed  and  posted, 
by  Edwards  for  each  particular  STUB* 
on  the  trade  date.  This  mark-up  will  not 
be  charged  to  Plan  participants  for  the 
subject  transactiana. 

6.  Edwards  represents  that  it 
establishes  the  sciUing  price  kx  STRIPs 
by  examining  the  bid  and  asked  prices 
for  maturity  dates  of  STRIPs  established 
by  three  different  types  of  dealers:  (tj  A 
primary  reporting  government  bond 
dealer,  such  aa  R^^lnmnn  Brothers  or 
Merrill  Lynch;  (2)  A  non-reporting 
government  bond  dealer,  such  as 
Tucker-Anthonsr;  and  (3)  A  broker  which 
buys  and  sells  securities  only  to  other 
broker  dealers,  such  as  Mabon^Nugent 
or  Cantor-Fitzgerald.  During  the  course 
of  a  business  day,  Edwards  receives 
quotations  fi-om  frve  or  more  different 
dealers  in  the  categories  described 
above  regarding  tbeir  bid  uid  ariced 
prices  fen-  given  matorky  datss.  These 
IBices  are  based  on  Ae  round  kit  maricet 
(sales  for  a  ^ven  matarity  date  of 
STRIPS  in  the  face  amount  of  $l,OaOLOOO 
and  multiples  theteof).  Edwards  in  turn 
prices  the  STRIPs  to  its  custcwiers  based 
on  the  round  lot  market  rather  than  the 
odd  lot  market,  resulting  in  a  higher 
yield-to-matnrity  fcr  the  customets.  In 
some  cases  the  maturity  dates  of  STRIPs 
held  by  Edwards  may  not  correspond  to 
the  maturity  dates  for  which  Edwards 


$1,000  interest  payments  due  on  thai  date,  or  five 
SS.OOO  interest  payment  doA  oa  t^t  data,  or  a 
$25,000  principal  paymant  Ata  oa  that  date,  or 
another  combination  of  intereat  andprincijiat 
payments  diweii  Ihatiirte  lutallug  9a,tKO. 


V. 
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received  price  qnotations.  In  such  cases 
Edwards  prices  the  STRIPs  to  produce 
comparable  yields  within  the  matrix  of 
price  quotes  received  by  Edwards.  The 
applicant  represents  that  Edwards  is  not 
the  only  broker-dealer  selling  STRIPs 
and  therefore,  the  prices  it  establishes 
must  be  competitive  with  the 
marketplace.  Edwards  establishes  its 
price  at  least  twice  daily,  at  8:30  ajn. 
and  at  3:30  pjn.  On  a  day  when  the 
market  is  particularly  volatile,  Edwards 
changes  its  price  more  frequently.  The 
posted  price  applies  to  all  sales  to  all 
customers. 

7.  The  applicant  seeks  an  exemption 
to  allow  any  fully  vested  Plan 
participant  to  direct  the  Special  Trustees 
to  invest  all  or  a  portion  of  the  balance 
in  the  noncontribntory  portion  of  his  or 
her  individually  directed  account  in 
STRIPS  currently  available  to  Edwards' 
regular  customers  in  the  normal  course 
of  business.  The  only  commitment  of 
Plan  funds  will  be  by  an  individual 
participant  for  his  individual  account. 
Neither  AGE.  Edwards.  Capital  nor  the 
Special  Trustees  will  recommend  the 
purchase  of  STRIPs,  nor  will  any 
employee  of  Edwards  do  anything  which 
will  serve  as  a  primary  basis  for 
investment  decisions  with  respect  to  any 
Plan  assets  by  an  individual  participant. 
The  applicant  represents  that  Capital, 
the  Plan  trustee,  is  unable  to  handle 
investments  by  individual  participants 
in  STRIPS,  requiring  the  appointment  of 
the  Special  Trustees,  who  may  be 
officers  of  Edwards,  or  an  unrelated 
trust  company,  to  act  solely  in 
connection  with  the  purchase  of  STRIPs. 
If  a  participant  selects  a  particular 
STRIP  that  is  not  in  Edwards'  inventory, 
Edwards  will  obtain  such  STRIP,  if 
available,  for  resale  to  the  participant. 

8.  Edwards  will  sell  STRIPs  to 
participants  at  the  lesser  of  the  morning 
posted  price  established  by  Edwards  on 
the  date  the  STRIP  is  purchased  or  the 
price  established  on  that  day  by  a 
primary  government  bond  dealer  who 
reports  to  the  Federal  Reserve  Bank,  as 
designated  by  the  Special  Trustees. 
Edwards  will  not  charge  Plan 
participants  any  of  the  normal  mark-up 
or  commission  that  it  would  charge  to 
regular  customers  in  the  ordinary  course 
of  its  business.  The  applicant  represents 
that  it  is  highly  improbable  on  a  given 
day  that  any  one  primary  government 
bond  dealer  will  set  the  best  maricet 
price  for  all  matrurity  dates  and 
therefore,  there  is  no  one  primary 
government  bond  dealer  which  Edwards 
may  identify  in  advance  of  the  trade 
date  as  the  primary  government  bond 
dealer  with  whom  Edwards  will  peg  its 
selling  prices.  The  applicant  further 


represents  that  the  use  of  a  reference 
dealer  is  designed  to  insure  that  on  any 
given  day,  the  price  established  by 
Edwards  in  the  normal  course  of  its 
business  is  in  line  with  the  general 
maricet  forces  in  effect  on  that  day. 

9.  A  participant  may  direct  the 
purchase  of  STRIPs  during  the  minimum 
of  two  fixed  periods  each  calendar  year, 
one  commencing  in  mid-April  and 
another  commencing  in  mid-October.  In 
addition,  the  Special  Trustees  in  their 
sole  discretion  may  designate  up  to  two 
additional  investment  periods  each 
calendar  year,  one  commencing  in  mid- 
January  and  another  commencing  in 
mid-July.  The  investment  periods  were 
selected  to  coincide  with  each 
participant's  receipt  of  the  regular 
quarterly  benefit  statement  reporting  the 
status  of  his-her  account  under  the  Plan. 
As  soon  as  practicable  after  distribution 
of  the  quarteriy  benefit  report,  Edwards 
will  notify  the  participants  of  the  STRIP 
investment  period.  The  notice  (the 
Notice)  shall  specify  the  latest  date  for 
delivering  investment  directions,  the 
date  on  which  investment  directions  are 
to  be  executed  and  the  settlement  date. 

10.  A  participant's  investment 
direction  must  be  in  writing  in  a  form 
acceptable  to  Edwards  and  must  specify 
the  particular  STRIP(8).  including 
maturity  date(s),  to  be  acquired,  the 
quantity  of  each  STRIP  to  be  acquired 
and  the  security  or  securities  to  be  sold 
fit)m  the  participant's  other  investments 
to  fund  the  puirchase  of  the  STRIP(s).  A 
participant  may  place  a  conditional 
order  directing  the  purchase  of  a  STRIP 
only  if  it  could  be  obtained  at  below  a 
maximum  price  or  above  a  minimum 
yield.  A  particip£uit  will  be  able  to 
rescind  any  order  prior  to  the  trade  date 
specified  in  the  Notice  by  notifying 
Edwards.  A  participant  may  modify  an 
order  should  there  be  insufficient  funds 
to  pay  for  the  STRIPs  as  of  the  trade 
date  specified  in  the  Notice.  The 
minumum  investment  in  STRIPs  shall  be 
$1,000. 

11.  Edwards  will  execute  the  orders 
on  a  first  come,  first  serve  basis,  in  the 
same  manner  as  Edwards  processes  its 
orders  for  its  regular  customers  in  the 
normal  course  of  business.  TTie  actual 
purchase  will  be  made  on  the  date 
specified  in  the  Notice  or  as  soon  as 
practicable  thereafter. 

12.  The  applicant  represents  that  the 
proposed  exemption  is  in  the  Plan's  best 
interest  because:  (a)  The  proposal 
merely  makes  available  an  additional 
investment  option;  (b)  the  participant 
may  purchase  only  for  his/her 
individual  account;  (c)  the  purchase 
price  will  be  set  by  external  market 
conditions  and  by  an  independent  third 


party,  neither  of  which  are  within  the 
control  of  Edwards  of  AGE,  and  (d)  the 
purchase  price  paid  by  the  participant 
for  a  particilar  STRIP  will  be  below  the 
normal  market  price  available  to  a 
regular  customer  of  Edwards,  because 
no  mari(-up  or  commission  will  be  pai± 

13.  The  applicant  also  requests  an 
exemption  to  permit  Plan  participants  to 
have  the  opportunity  once  a  year  to  sell 
any  or  all  of  the  STIPSs  in  their  account. 
If  the  STRIP  is  sold  through  Edwards  in 
a  principal  transaction,  the  tale  price  for 
the  STRIP  will  be  the  sale  price  that 
would  be  available  for  the  same  STRIP 
sold  by  Edwards  in  the  ordinary  course 
of  business  to  its  regular  customers  on 
the  date  of  sale.  Plan  participants  will 
not  be  charged  any  mark-up  from  the 
base  sale  price.  The  trade  will  otherwise 
be  executed  in  the  same  manner  as  a 
sale  in  the  ordinary  course  of  business 
by  a  regular  customer  of  Edwards.  Any 
decision  to  sell  a  STRIP  prior  to 
distribution  from  the  Plan  will  be 
voluntarily  made  by  a  participant.  In 
making  the  sale  option  available,  neither 
Edwards,  AGE.  the  Special  Trustees  nor 
Capital  will  recommend  that  any 
participant  sell  any  STRIP. 

14.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The 
purchase  and  sale  of  the  STRIPs  will  be 
on  terms  at  least  as  favorable  as  those 
offered  in  the  ordinary  course  of 
business  to  unrelated  customers  of 
Edwards;  (b)  no  commissions  or  maric- 
ups  will  be  charged  to  Plan  participants 
on  either  the  purchase  or  the  sale  of  the 
STRIPs;  (c)  purchases  and  sales  will  be 
made  only  on  the  written  direction  of  a 
Plan  participant;  and  (d)  purchases  and 
sales  of  the  STRIPs  directed  by  a 
participant  will  only  be  for  that 
participant's  individual  account. 

For  further  Information  Contact:  Mr. 
Gary  H.  Lewfkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  nimiber.) 

The  general  Motors  Retirement  Plan  and 
Trust  for  Salaried  Employees  (the 
Salaried  Plan);  the  General  Motors 
Houriy-Rata  Employeers  Pension  Man 
and  Trust  (the  Houriy  PUn);  and  the 
General  Motors  Frigidaire  Special 
Pension  Plan  and  Trust  (the  Frigidaire 
nan;  CoUectivefy,  the  CM  Trusts) 
Located  in  New  York.  New  York 

[Application  Nos.  D-6540,  D-6541,  and  D- 
6542] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
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and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to:  (1)  A  loan  (the  Loan) 
on  September  18, 1985  of  $625  million  by 
the  GM  Trusts  to  the  Taubman  Realty 
Group  Limited  Partnership  (TRG),  a 
party  in  interest  with  respect  to  the  GM 
Trusts;  (2)  the  purchase  on  September 
18. 1985  of  an  option  (the  Option)  to 
acquire  a  50  percent  limited  partnership 
interest  in  TRG  by  the  GM  Trusts  for  $50 
million;  (30  the  possible  exercise  of  the 
Option  by  the  GM  Trusts  and  the 
payment  of  the  exercise  price  of  the 
Option  in  exchange  for  a  limited 
partnership  interest  in  TRG;  (4)  the 
transfer,  sale  or  exchange  of  the  GM 
Trusts'  interests  in  the  Loan  or  the  rights 
in  the  Option  to  an  institutional  investor 
which  is  a  party  in  interest  with  respect 
to  assets  of  the  GM  Trusts  unrelated  to 
the  subjact  transaction;  (5)  the  term 
loans  to  the  partners  in  TRG  (the  Term 
Loans)  from  the  GM  Trusts  if,  at  any 
time  after  the  exercise  of  the  Option, 
TRG  is  terminated  or  there  is  a 
redemption  of  the  GM  Trusts'  interests 
in  TRG:  (6)  the  exercise  of  the  buy/sell 
option  pursuant  to  the  terms  of  the 
Prutaub  Joint  Venture  (Prutaub) 
agreement  (the  Joint  Venture 
Agreement)  and  the  transfer  of  interests 
between  TRG,  or  the  GM  Trusts  as 
successor  to  TRG.  and  the  Prudential 
Insurance  Company  of  America 
(Prudential),  a  party  in  interest  with 
respect  to  the  Salaried  Plan,  pursuant  to 
the  Joint  Venture  Agreement;  and  (7)  the 
exchange  and  transfer  of  interests 
between  the  GM  Trusts  and  TRG  if.  at 
any  time  after  the  exercise  of  the 
Option.  TRG  is  terminated  or  there  is  a 
redemption  of  the  GM  Trusts'  interests 
in  TRG;  provided  that  the  terms  of  all 
transactions  are  no  less  favorable  to  the 
GM  Trusts  than  the  terms  available  in 
similar  transactions  with  unrelated 
parties. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  September  18. 1985. 

Summary  of  Facts  and  Representations 

1.  The  Salaried  Plan,  the  Hourly  Plan, 
and  the  Frigidaire  Plan  are  qualified 
defined  benefit  pension  plans 
established  by  the  General  Motors 
Corporation  (GM)  to  provide  retirement 
benefits  for  employees  of  GM  and  its 
affiliates.  The  total  number  of 
participatns  for  the  Salaried  Plan,  the 
Hourly  Plan  and  the  Frigidaire  Plan 


were  215,973.  658,757,  and  2,166, 
respectively,  as  of  September  30, 1984. 
The  total  assets  of  the  GM  Trusts 
equalled  approximately  $23.3  billion  as 
of  September  30, 1985.  The  assets  of  the 
plans  are  held  in  two  trusts.  One  trust 
holds  the  assets  of  the  Salaried  Plan, 
while  a  second  master  trust  holds  the 
assets  of  the  Hourly  Plan  and  the 
Frigidaire  Plan.  Bankers  Trust  Company 
of  New  York  City  (Bankers  Trust)  is  the 
trustee  of  each  of  the  GM  Trusts. 
Bankers  Trust  has  no  discretionary 
authority  over  the  investment 
management  of  the  assets  held  in  the 
GM  Trusts  relating  to  the  subject 
transactions. 

2.  On  September  18, 1985,  the  GM 
Trusts  entered  into  the  loan  to  TRG  of 
$625  million  and  the  purchase  of  the 
Option  to  acquire,  after  December  31, 
1997  and  on  or  before  January  15,  2006,  a 
50  percent  limited  partnership  interest  in 
TRG.  The  interests  in  the  Loan  and  the 
Option  were  allocated  equally  between 
each  GM  Trust.  Immediately  after  the 
closing  of  the  Loan  and  Option 
transaction,  each  GM  Trust  sold  an 
equal  portion  of  the  Loan  and  the  Option 
to  the  At&T  Master  Pension  Trust  (the 
AT&T  Trust),  allowing  the  AT&T  Trust 
to  acquire  a  8^  percent  particiaption 
interest  in  the  Loan  and  the  Option.  The 
participation  of  the  GM  Trusts  and  the 
AT&T  Trust  (the  Trusts)  in  the 
investment  is  governed  by  a 
participation  agreement  (the 
Participation  Agreement),  entered  into 
on  August  1, 1985  *  Pursuant  to  the 
terms  of  the  Participation  Agreement, 
the  GM  Trusts  may  sell  or  transfer  any 
of  their  interests  in  the  Loan  or  rights  in 
the  Option,  provided  that  the  acquiring 
entity  is  a  "qualifying  institutional 
investor"  (as  discussed  below).  The 
AT&T  Trust  may  sell  or  transfer  any  of 
its  interests  in  the  investments  under  the 
same  conditions  as  the  GM  Trusts, 
except  that  the  AT&T  Trust  must  either 
obtain  prior  approval  from  the  GM 
Trusts  of  the  identity  of  the  acquiring 
entity  or  consult  with  the  GM  Trusts 
prior  to  the  transaction  and  obtain  the 
agreement  of  the  acquiring  entity  to  be 
bound  by  the  provisions  of  the 
Participation  Agreement.  The  GM  Trusts 
have  the  right  to  cause  the  sale  of  the 
entire  Loan  and  Option  to  a  third  party, 
subject  to  a  right  of  first  refusal  held  by 
the  AT&T  Trust.  The  AT&T  Trust  may 
elect  to  purchase  the  GM  Trusts' 


^The  applicant  rt'presenis  thdt  lo  the  extent  the 
ATST  Trust's  participation  in  the  Loan  and  the 
Option,  or  other  related  transactions,  gives  rise  to 
prohibited  transactions,  such  transactions  are 
exempt  under  Prohibited  Transaction  Exemption 
(ITE)  84-142.  (49  FR  383»1),  September  28, 1984). 


interests  in  the  Loan  or  the  Option  at  a 
price  equal  to  the  offered  price. 

3.  The  Finance  Committee  of  the  GM 
Board  of  Directors,  as  the  named 
fiduciary  of  the  three  plans  participating 
in  the  GM  Trusts,  has  delegated  certain 
responsibilities  to  the  GM  Pension 
Investment  Committee  (the  Committee). 
The  Committee  is  responsible  for  the 
hiring,  review  and  removal  of 
investment  managers  of  assets  of  the 
GM  Trusts.  Prior  to  the  subject 
transactions,  the  Committee  retained 
Aldrich,  Eastman,  and  Waltch,  Inc. 
(AEWI)  as  an  investment  manager  for 
approximately  $260  million  of  the  GM 
Trusts'  assets.  ABWI  is  a  real  estate 
investment  management  company 
located  in  Boston,  Massachusetts,  and  is 
a  registered  investment  advisor  under 
the  Investment  Advisers  Act  of  1940.  At 
the  present  time.  AEWI  manages 
approximately  $818  million  of  the  assets 
of  the  GM  Trusts.  AEWI  is  generally 
able  to  satisfy  the  requirements  for 
being  considered  a  qualified 
professional  asset  manager  (QPAM) 
under  Prohibited  Transaction  Exemption 
(PTE)  84-14.  however.  PTE  84-14  is  not 
available  to  AEWI  in  this  case  because 
the  assets  of  the  GM  Trusts  managed  by 
AEWI  exceed  20  percent  of  the  total 
client  assets  under  management  by 
AEWI  for  all  clients.* 

4.  In  1984.  Salomon  Brothers.  Inc. 
(Salomon  Brothers]  developed  an 
investment  proposal  relating  to  certain 
property  investments  held  by  A.  Alfred 
Taubman.  members  of  his  family, 
certain  past  and  present  employees  of 
the  Taubman  Company.  Inc..  and  certain 
entities  controlled  by  one  or  more  such 
individuals  (the  Taubman  Group). 
Salomon  Brothers  presented  the 
proposal  to  a  number  of  prospective 
investors  and  investment  managers, 
including  AEWI.  After  reviewing  the 
material  furnished  by  Salomon  Brothers, 
AEWI  developed  an  alternative 
propsosal  involving  these  property 
investments  which  culminated  in  the 
Loan  and  the  Option. 

AEWI  presented  the  Loan  and  the 
Option  investment  proposal  to  the 
Committee  and  to  other  clients  of  AEWI, 
including  the  AT&T  Trust.  Based  upon 
AEWI's  presentations  to  the  Trusts,  the 
Trusts'  representatives  expressed  an 
interest  in  participating  in  the 
investments.  The  GM  Trusts' 
representatives  expressed  an  interest  in 
taking  up  the  entire  amount  of  the 
proposed  investments,  while 
representatives  of  the  AT&T  Trust 
expressed  an  interest  in  a  smaller 


'  See  PTE  84-14.  section  1(e).  (49  FR  9494.  March 
13.1984). 
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portion  of  the  proposed  investments. 
After  considering  the  proposals,  the 
Committee  and  the  Senior  Vice 
President-Finance  of  AT&T.  Virgini  A. 
Dwyer  (Ms.  Dwyer).  authorized  AEWI  to 
negotiate  the  terms  and  conditions  of 
the  Loan  and  the  Option  with  TRG.  Both 
the  Committee,  on  behalf  of  the  CM 
Trusts,  and  Ms.  Dwyer.  on  behalf  of  the 
AT&T  Trust,  retained  residual  authority 
to  approve  or  disapprove  the 
investment.* 

With  respect  to  the  CM  Trusts,  AEWI 
was  given  full  authority  as  investment 
manager  to  analyze  the  Loan  and  the 
Option,  to  evaluate  the  suitabihty  of  the 
investments  under  the  broad  objectives 
for  real  estate  investments  established 
by  the  Committee.  None  of  the 
individuals  comprising  the  Committee, 
all  of  whom  are  officers  of  GM,  is 
affiliated  in  any  way  with  AEWI,  TRG. 
or  persons  or  entities  associated  with 
TRG.  nor  with  the  parties  in  interest  to 
the  GM  Trusts  whose  other  activities 
give  rise  to  the  party  in  interest 
relationships  of  TRG  and  certain  of  its 
partners.  In  addition,  AEWI  and  its 
officers,  directors  and  principals  have 
no  other  relationships  with  the  GM 
Trusts  or  GM  and  its  affiliates. 

5.  The  applicant  represent  that  TRG 
was  established  in  March,  1985  as  a 
general  partnership  under  Michigan  law, 
and  was  converted,  effective  August  1, 
1985,  into  a  limited  partnership  under 
the  laws  of  the  Commonwealth  of 
Massachusetts.  Immediately  prior  to  the 
making  of  the  Loan  and  issuance  of  the 
Option,  members  of  the  Taubman  Group 
contributed  all  of  there  respective 
interests  in  certain  property  investments 
to  TRG  in  return  for  partnership 
interests  in  TRG.  In  particular,  the 
applicant  states  that  A.  Alfred  Taubman 
holds,  directly  and  indirectly, 
approximately  a  89  percent  interest  in 
TRG,  Richard  P.  Kughn  holds 
approximately  a  14.5  percent 
partnership  interest  in  TRG.  and 
William  S.  Taubman  holds 
approximately  a  2.2  percent  partnership 
interest  in  TRG.  A.  Alfred  Taubman  is 
the  managing  general  partner  of  TRG. 

The  property  investments  held  by 
TRG  are  partnership  interests  in 
operating  partnerships  which  own,  or 
hold  long-term  leasehold  interests  in, 
seventeen  regional  shopping  centers  (the 
Operating  Partnerships).  Three  of  the 
Operating  Partnerships  are  owned 
entirely  by  TRG.  One  of  the  Operating 


'  The  applicant  (tales  that  AEWI  would  also  not 
be  considered  a  QPAM  with  respect  to  the  GM 
Trusts  under  PTE  84-14  since  a  QPAM  msut  be  the 
decision-maker  with  respect  to  the  assets  of  a  plan 
involved  in  a  particular  transaction.  See  PTE  84-14, 
Section  1(c). 


Partnerships,  Prutaub,  is  50%  owned  by 
TRG  with  the  remaining  50  percent 
interest  owned  by  Prudential  in  its 
general  account.  Prudential  is  an 
investment  manager  for  assets  of  the 
Salaried  Plan  held  in  various  separate 
accounts  maintained  by  Prudential. 
Prudential  is  also  an  investment 
manager  for  assets  of  the  AT&T  Trust 
held  in  various  separate  accounts 
maintained  by  Prudential.  In  addition. 
Prudential's  wholly-owned  subsidiary. 
Prudential  Bache  Securities,  Inc^  is  a 
brokerage  service  provider  for  the  GM 
Trusts.  Since  Prudential  holds  a  50 
percent  interest  in  Prutaub.  Prutaub  is  a 
party  in  interest  with  respect  to  the 
Salaried  Plan.  Thus,  TRG  is  a  party  in 
interest  with  respect  to  the  Salaried  Plan 
as  a  more  than  10  percent  owner  of 
Prutaub.  A.  Alfred  Taubman  holds 
approximately  a  69  percent  interest  in 
TRG  and,  therefore,  is  a  party  in  interest 
with  respect  to  the  Salaried  Plan  as  a 
more  than  10  percent  indirect  owner  of 
Prutaub. 

The  applicant  states  that  neither 
Prudential  nor  any  of  its  affdiates  has 
any  discretionary  authority  over  the 
assets  of  the  GM  Trusts  involving  the 
Loan  and  the  Option,  and  that 
Prudential  and  its  affiliates  did  not  in 
any  way  participate  in  the  evaluation, 
approval  negotiation  or  closing  of  the 
Loan  and  the  Option  transaction. 

Two  other  Operating  Partnerships, 
Lakeside/Novi  Associates  and 
Woodfield  Associates,  are  50  percent 
owned  by  TRG  with  the  remaining  50 
percent  owned  by  Homart  Development 
Company  (Homart),  a  wholly-owned 
subsidiary  of  Sears,  Roebuck  and 
Company  (Sears).  Sears  is  also  the 
parent  of  Dean  Witter  Reynolds,  Inc. 
(Dean  Witter),  which  is  a  brokerage 
service  provider  for  the  GM  Trusts. 
Thus,  each  Operating  Partnership  in 
which  Sears.  Uirough  Homart,  holds  a  50 
percent  interest  is  a  party  in  interest 
with  respect  to  die  GM  Trusts.  In 
addition.  TRG  is  a  party  in  interest  with 
respect  to  the  GM  Trusts  as  a  more  than 
10  percent  owner  of  Lakeside/Novi 
Associates  and  Woodfield  Associates. 
Since  A.  Alfred  Taubman  holds  a  more 
than  10  percent  indirect  interest  in 
Lakeside/Novi  Associates  and 
Woodfield  Associates  through  his 
interest  in  TRG,  he  is  a  party  in  interest 
with  respect  to  the  GM  Trusts. 

The  applicant  states  that  neither  Sears 
nor  Dean  Witter  has  any  discretionary 
authority  with  respect  to  the  assets  of 
GM  Trusts  involving  the  Loan  and  the 
Option,  and  that  neither  of  them 
participated  in  any  way  in  the 
evaluation,  approval,  negotiation  or 


closing  of  the  Loan  and  Option 
transaction. 

William  S.  Taubman,  the  son  of  A. 
Alfred  Taubman,  holds  a  partnership 
interest  in  TRG.  During  the  time  the 
Loan  and  Option  transaction  was 
closed,  William  Taubman  was  employed 
by  Oppenheimer  &  Company 
(Oppenheimer),  which  provides 
brokerage  services  to  the  GM  Trusts. 
Thus.  Oppenheimer  is  a  party  in  interest 
with  respect  to  the  GM  Trusts  and 
William  Taubman.  as  an  employee  of 
Oppenheimer,  was  a  party  in  interest 
with  respect  to  the  GM  Trusts.  The 
applicant  states  that  William  Taubman, 
in  the  course  of  his  employment  with 
Oppenheimer,  was  not  directly  engaged 
in  providing  services  to  the  GM  Trusts. 
The  applicant  states  further  that 
Oppenheimer  has  no  discretionary 
authority  with  respect  to  the  assets  of 
the  GM  Trusts  comprising  the  Loan  and 
the  Option,  and  has  not  participated  in 
any  way  in  the  evaluation,  approval, 
negotiation  or  closing  of  the  transaction. 

The  applicant  represents  that  no 
members  of  the  Taubman  Group,  who 
are  otherwise  parties  in  interest  to  the 
GM  Trusts  by  virtue  of  a  relationship  to 
Prudential,  Sears  and  other  service 
providers  with  respect  to  the  GM  Trusts, 
exercised  any  discretionary  authority  on 
behalf  of  the  GM  Trusts  with  respect  to 
the  making  of  the  Loan  and  the  purchase 
of  the  Option  or  other  transactions 
described  herein. 

6.  AEWI  represents  that  the  Loan  and 
the  Option  are  designed  to  provide  the 
GM  Trusts  with  the  opportunity  to 
invest  in  one  of  the  largest  shopping 
center  portfolios  in  the  United  States. 
AEWI  expects  that  the  GM  Trusts  will 
benefit  from  the  fixed  and  secured 
investment  return  under  the  Loan  for  at 
least  twelve  years  and,  through  the 
exercise  or  sale  of  the  Option,  from 
participation  in  the  equity  appreciation 
in  the  shopping  center  portfolio. 

The  applicant  states  that  the  Loan  is 
evidenced  by  a  $625  million  note  given 
by  TRG  to  the  GM  Trusts.  TRG  received 
only  $560  million  with  the  remaining  $65 
million  principal  amount  deducated  as 
original  issue  discount.  TRG's  proceeds 
from  the  Loan  and  the  sale  of  the 
Option,  together  comprising  $610 
million,  were  used  to  fund  $600  million 
in  term  loans  to  the  partners  in  TRG  (the 
Term  Loans],  with  the  remaining  $10 
million  being  held  in  a  special  reserve 
fund  for  additional  security. 

Pursuant  to  the  terms  of  the  Loan 
Agreement,  the  Loan  will  nature  on 
January  16,  2006,  although  full 
repayment  may  be  made  in  seven 
installments  ending  on  January  15.  2010. 
TRG  may  prepay  the  Loan  at  any  time 
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between  December  31. 1997  and 
December  31,  2004.  The  Trusts  have  the 
option  to  call  the  Loan  after  December 
31, 1998.  if  certain  notice  requirements 
to  TRG  are  met.  If  the  Option  is 
exercised  while  the  Loan  is  outstanding, 
TRG  may  accelerate  the  maturity  of  the 
Loan  or  the  Trusts  may  require  the 
prepayment  of  the  Loan. 

The  applicant  states  further  that  the 
Loan  bears  interest  at  a  fixed  rate  of 
12.5  percent  per  annum  on  the  adjusted 
principal  amount  of  the  Loan.  Interest  is 
payable  monthly.  However,  a  portion  of 
the  monthly  interest  payment  will  be 
deferred  and  added  to  the  principal.  The 
interest  rate  may  increase  to  as  high  as 
13.1  percent  under  certain  conditions  if 
TRG  extends  the  time  before  which  the 
Trusts'  right  to  call  the  Loan  may  be 
exercised.  The  Loan  is  secured  by 
security  agreements  and  other 
documents  establishing  the  Trusts'  lien 
and  priority  in  all  the  material  assets  of 
TRG,  including  TRG's  ownership 
interests  in  the  Operating  Partnerships. 
TRG's  ownership  interests  in  the 
Operating  Partnerships  had  a  fair 
market  value  determined  by 
independent  appraisal  of  more  than  $740 
million.  The  Loan  is  also  secured  by  the 
$10  million  pledge  of  the  Loan  proceeds 
held  in  the  special  reserve  fund  with  the 
State  Street  Bank  and  Trust  Company 
(State  Street),  as  escrow  agent,  a  pledge 
of  the  Term  Loan  notes  and  security 
given  for  those  notes,  including  $120 
million  from  the  Term  Loans  held  in 
escrow  with  State  Street,  and  the 
partnership  interests  of  the  partners  in 
TRG.  The  total  value  of  the  security  for 
the  Loan  is  approximately  870  million. 

Under  the  Loan  agreement  and  Term 
Loan  agreement  between  TRG  and  the 
individuals  who  hold  interests  in  TRG, 
additional  security  is  provided  by  the 
assignment  to  the  Trusts  of  TRG's  rights 
of  personal  recourse  to  A.  Alfred 
Taubman  and  Richard  P.  Kughn  for 
repayment  of  the  Term  Loans.  The 
Trusts  may  require  prepayment  of  the 
Loan  if  the  ratio  for  either  Mr. 
Taubman's  or  Mr.  Kughn's  respective 
assets  less  liabilities  to  their  respective 
aggregate  obligations  on  the  Term  Loans 
is  ever  less  than  148  percent  as  of  the 
close  of  any  fiscal  year  before  the 
release  of  the  personal  recourse 
obligations  under  the  Term  Loans.  The 
applicant  states  that  the  value  of  the 
security  for  the  Loan,  including  the 
personal  recourse  rights,  was  2.15  times 
the  principal  amount  of  the  Loan  as  of 
September  18, 1985,  and  is  not  expected 
to  fall  below  a  1.99  level  for  the  entire 
term  of  the  Loan. 

The  applicant  represents  that  there 
are  several  covpnants  and  conditions  in 


the  Loan  Agreement  which  are  intended 
to  protect  the  CM  Trusts'  security 
interests  and  ensure  that  TRG  will  be 
able  to  repay  Ihe  Loan  when  due.  The 
Loan  Agreement  limits  the  amount  and 
type  of  partnership  distributions  that 
may  be  made  by  TRG  prior  to  the 
exercise  of  the  Option,  prohibits 
additional  borrowing  by  TRG  and 
restricts  the  sale  or  transfer  of 
properties  by  TRG  or  the  acquisition  of 
additional  properties  by  TRG,  without 
the  prior  consent  of  the  Trusts  under  the 
Participation  Agreement. 

7.  The  Term  Loans,  the  $600  million 
TRG  loaned  to  the  partners  of  TRG  in 
proportion  to  their  respective  interests 
in  TRG,  bear  interest  at  a  rate  of  13.75 
percent  per  annum.  In  addition  to  the 
$10  million  in  the  reserve  fund,  the 
applicant  states  that  $120  million  of  the 
principal  amount  of  the  Term  Loans  has 
been  placed  in  an  escrow  fund  with 
State  Street  to  be  held  as  additional 
security  for  the  Term  Loans  until  certain 
cash  flow  requirements  for  TRG  are  met. 
The  Loans  are  also  secured  by 
assignment  of  the  borrowers' 
partnership  interests  in  TRG.  The  Term 
Loans  to  A.  Alfred  Taubman  and 
Richard  P.  Kughn,  and  certain  related 
persons  and  entities,  which  constitute 
more  than  90  percent  of  the  principal 
amount  of  the  Term  Loans,  will  remain 
full  recourse  personal  obligations  of 
these  borrowere  until  TRG  realizes  the 
cash  flow  requirements.  When  the 
specified  cash  flow  levels  are  reached, 
the  personal  recourse  obligations  will  be 
removed  and  the  remaining  balance  of 
the  $120  million  escrow  fund  held  by 
State  Street  will  be  released  to  the  Term 
Loan  borrowers. 

The  principal  amount  of  the  Term 
Loans  will  be  repayable  in  a  single 
payment,  due  on  January  16,  2006.  The 
applicant  statei  that  if  a  capital 
distribution  by  TRG  from  the  proceeds 
of  the  sale  or  other  disposition  of  its 
interest  in  an  Operating  Partnership 
would  cause  the  ratio  of  the  value  of 
TRG's  remaining  interests  in  the 
Operating  Partnerships  to  the  aggregate 
outstanding  principal  of  the  Term  Loans 
to  fall  below  1.33,  such  capital 
distribution  must  be  applied  to  prepay 
the  Term  Loans  to  the  extent  necessary 
to  maintain  the  ratio  at  1.33.  If  TRG  is 
terminated  or  the  Trusts'  partnership 
interests  in  TRG  are  redeemed, 
participation  interests  in  the  Term  Loans 
will  be  distributed  to  the  partners  in 
TRG  in  proportion  to  their  respective 
ownership  interests.  Thereafter,  the 
Term  Loans  will  become  due  and 
payable  in  four  equal  semi-annual 
installments.  If  the  Trusts  initiate  the 
termination  or  redemption,  the 


payments  will  commence  on  the  later  of 
(a)  six  months  after  the  termination  or 
redemption  or  (b)  December  31, 1998.  or 
as  extended  by  the  Loan  agreement. 
Payments  will  be  allocated  first  to  the 
portion  of  the  Term  Loan  distribution  to 
the  Trusts  until  that  portion  is  paid  in 
full. 

8.  The  applicant  represents  that  the 
Option  was  purchased  at  a  price.  $50 
million,  which  was  determined  based  on 
arm's-length  negotiations  between  the 
Taubman  Group  and  AEWI.  The  Option 
price  was  approved  by  the  Committee 
on  behalf  of  the  GM  Trusts  and  by  Ms. 
Dwyer  on  behalf  of  the  AT&T  Trust.  The 
Option  may  be  exercised  on  any 
payment  date  of  the  Loan  after 
December  31. 1997  through  January  16. 
2006.  or  earlier  in  the  event  of  default  on 
the  Loan.  The  Option  must  be  exercised 
as  a  whole  and  not  in  parts.  The 
determination  to  exercise  the  Option 
would  be  made  by  the  Trusts  under  the 
Participation  Agreement. 

9.  The  Trusts  have  the  right  to  transfer 
their  interests  in  the  Loan  or  rights  in  the 
Option  to  "qualifying  institutional 
investors."  The  applicant  states  that 
"qualifying  institutional  investors" 
include  various  types  of  retirement 
plans,  endowment  funds  and  private 
foundations  having  more  than  $50 
million  of  assets,  pooled  funds  having 
more  than  $100  million  of  assets  in 
which  plans  or  other  tax-exempt  entities 
invest,  insurance  companies  and  banks 
havlipg  more  than  $2  billion  of  assets, 
and  i^y  entity  or  fund  substantially  all 
of  theljeneficial  interests  in  which  are 
owned  by  one  or  more  of  the  above. 
Certain  of  these  institutional  investors, 
such  as  insurance  companies  and  banks 
or  their  affiliates,  may  be  parties  in 
interest  with  respect  to  the  GM  Trusts 
by  reason  of  provicftng  investment 
management  or  other  financial  services 
to  the  GM  Trusts. 

The  applicant  states  that  the  decision 
to  sell  or  transfer  ao  interest  in  the  Loan 
or  the  Option  will  be  made  by  the 
Committee  on  behalf  of  the  GM  Trusts 
and  Ms.  Dwyer  on  behalf  of  the  AT&T 
Trust.  Thus,  the  purchaser  of  the  interest 
in  the  Loan  or  the  Option  which  may  be 
a  party  in  interest  with  respect  to  the 
GM  Trusts  would  not  have  or  exercise 
any  discretionary  authority, 
responsibility  or  control  on  behalf  of 
either  of  the  Trusts  in  the  transaction.  In 
addition,  the  terms  of  any  such  transfer 
would  be  negotiated  by  AEWI.  or 
another  independent  advisor,  on  behalf 
of  the  Trusts.  The  applicant  states  that 
AEWI  will  not  represent  or  exercise  any 
discretionary  authority,  responsibility  or 
control  on- behalf  of  any  party  other  than 
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the  Trusts  with  respect  to  the  sale  of  an 
interest  in  the  Loan  or  the  Option. 

The  applicant  also  represents  that  the 
Participation  Agreement  provides  for  the 
sale  from  the  GM  Trusts  to  the  AT4T 
Trust  of  additional  portions  of  the  Loan 
and  the  Option.  Under  the  Participation 
Agreement  AEWI  was  appointed  to  act 
as  agent  on  behalf  of  the  Trusts. 
However.  AEWI  did  not  represent  any 
of  the  Trusts  in  connection  with  the 
negotiations  which  resulted  in  the 
establishment  of  the  rights  and 
obligations  of  the  Trusts  to  one  another 
under  the  Participation  Agreement. 
Pursuant  to  the  terms  of  the 
Participation  Agreement,  all  important 
actions  relating  to  tiie  Trusts'  rights  or 
security  under,  or  the  disposition  of,  the 
Loan  or  the  Option  is  subject  to  majority 
in  interest  approval  of  the  participants 
in  the  Participation  Agreement  (i.e.  the 
GM  Trusts  and  the  AT&T  Trust).  In 
addition,  the  decision  of  either  of  the 
Trusts  to  sell  its  respective  interest  in 
the  Loan  or  the  Option,  or  to  sell 
participation  interests  therein,  will  be 
made  by  the  appropriate  plan  fiduciaries 
of  the  Trusts  and  not  by  AEWI.  In 
connection  with  the  making  of  such 
decisions,  AEWI  would,  at  a  mininnim, 
continue  to  provide  each  of  the  Trusts 
with  financial  information  and  other 
relevant  data  that  the  plan  fiduciaries 
need  to  make  an  informed  judgment 
about  the  proposed  action.  Thus,  AEWI 
will  not  be  acting  on  behalf  of  or 
representing  the  interests  of  either  of  the 
Trusts  in  its  dealings  with  the  other 
Trust  in  such  a  sale.  However,  the 
application  states  that  once  decisions 
have  been  made  in  accordance  with  the 
terms  of  the  Participation  Agreement, 
AEWI  may  represent  the  Trusts  in 
dealings  with  third  parties  in  order  to 
carry  out  such  decisions. 

10.  The  exercise  price  for  the  Option 
will  equal  $623.5  million,  with 
adjustments  for  the  net  amount  of 
deferred  interest  under  the  Loan  and  the 
aggregate  amount  of  capital 
distributions  made  by  TRG.  AEWI 
states  that  the  Option  represents  a 
valuable  right  to  acquire  a  50  percent 
interest  in  TRG  at  a  price  substantially 
below  the  predicted  fair  market  value  of 
the  interests  in  TRG  during  the  Option 
exercise  period. 

Upon  the  exercise  of  the  Option,  the 
Trusts  will  effectively  hold  a  50  percent 
limited  partnership  interest  in  TRG 
under  the  terms  of  the  Participation 
Agreement  of  their  interests  in  TRG.  The 
applicant  states  that  the  termination  or 
redemption  may  not  take  place  before 
January  15, 1998.  Upon  termination  of 
TRG  or  redemption  of  the  Trusts' 
interests  in  TRG.  the  property  interests 


held  by  TRG  will  be  allocated  to  one  of 
two  lists  prepared  by  TRG,  each  of 
which  will  hold  assets  with  equal 
aggregate  appraised  net  value  as  of  the 
end  of  the  most  recent  fiscal  year.  The 
Trusts  will  select  one  Ust  of  properties 
and  all  of  the  properties  on  the  list  will 
be  distributed  to  the  Trusts  as  tenants  in 
common.  However,  the  applicant  states 
further  that  if  the  proposed  distribution 
would  impair  the  value  of  any  property 
because  of  the  rights  of  third  parties, 
and  such  rights  are  not  waived  or  are 
exercised,  an  adjustment  will  be  made 
by  agreement  of  the  parties  to  have  the 
impairment  in  value  borne  as  equitably 
as  possible  among  all  of  the  partners  in 
TRG. 

The  applicant  represents  that  the 
Trusts  or  the  Taubman  Group  partners 
may  elect  not  to  distribute  the  properties 
upon  dissolution  or  redemption,  but  may 
instead  elect  to  have  TRG  liquidate  all 
its  properties.  Under  this  option,  both 
the  Trusts  and  the  Taubman  Group 
partners  will  be  authorized  to  sell  for 
cash  the  list  of  properties  which  were  to 
have  been  distributed  to  them.  If  the 
liquidation  of  either  list  of  properties  is 
not  completed  within  three  years,  the 
Trusts  will  be  authorized  to  sell  any 
remaining  properties  which  were  to 
have  been  sold  by  the  Taubman  Group 
partners  and  vice  versa.  The  applicant 
states  that  the  exchange  of 
responsibilities  wil  be  repeated  at  three 
year  intervals  until  all  the  properties 
have  been  sold.  The  proceeds  of  all 
sales  will  be  divided  among  all  the 
partners  in  accordance  with  their 
respective  interests  in  TRG.  In  addition, 
upon  termination  or  redemption,  the 
applicable  portion  of  each  Term  Loan 
will  be  distributed  to  the  partners  in 
TRG.  with  a  50  percent  interest 
distributed  to  the  Trusts.  "ITie  Term 
Loans  will  become  due  and  payable  in 
four  equal  semi-annual  installments. 

11.  Prutaub,  as  discussed  above,  is  an 
Operating  Partnership  in  which  TRG 
holds  SO  percent  interest.  Prutaub  holds 
a  long-term  lease  on  a  shopping  mall  in 
Short  Hills.  New  Jersey.  Prudential  holds 
the  remaining  50  percent  interest  in 
Prutaub  and  is  the  lessor  under  the 
lease.  The  applicant  represents  that 
Prudential  and  the  Trusts  may  become 
co-joint  venturers  in  Prutaub  through  the 
Trusts'  foreclosure  on  the  pledge  of 
TRG's  interest  in  Prutaub  in  the  event  of 
a  default  on  the  Loan.  Further. 
Prudential  and  the  Trusts  may  become 
co-joint  venturers  if,  following  the 
exercise  of  the  Option  by  the  Trusts, 
TRG  is  terminated  or  the  Trusts'  limited 
partnership  interests  are  redeemed,  and 
TRG's  interest  in  Prutaub  is  distributed 
to  the  Trusts. 


If  the  Trusts  receive  TRG's  interest  in 
Prutaub,  Prudential  or  the  Trusts  may 
exercise  a  buy/sell  option  under  the 
Joint  Ventiu^  Agreement.  Under  the 
buy/sell  option,  after  September  1. 1990, 
a  joint  venturer  may  elect  to  terminate 
Prutaub  and  offer  to  purchase  the  entire 
equity  interest  of  the  other  joint  venturer 
in  Prutaub.  In  addition,  each  joint 
venturer  has  a  right  of  first  refusal  if  the 
co-venturer  wishes  to  sell  its  interests  to 
a  third  party.  In  the  event  that  the  Trusts 
succeed  to  TRG's  interest  in  Prutaub.  the 
applicant  states  that  the  exercise  of  the 
buy/sell  option  or  the  first  refusal  rights 
between  I^dential  and  the  Trusts  may 
constitute  prohibited  transactions. 
However,  the  applicant  states  further 
that  neither  TRG,  and  certain  persons 
associated  with  TRG,  nor  Prudential  has 
exercised  or  possessed  any 
discretionary  authority  with  respect  to 
the  assets  of  the  GM  Trusts  involved  in 
the  transactions  described  herein. 

12.  The  applicant  represents  that  the 
Loan  and  the  Option  permit  the  GM 
Trusts  to  make  real  estate  investments 
that  further  the  investment  objectives  of 
the  GM  Trusts.  In  connection  with  the 
making  of  the  Loan  and  the  Term  Loans, 
the  purchase  of  the  Option,  the  exercise 
of  the  Option  and  the  transfer  of 
interests  upon  the  termination  of,  or 
redemption  of  interests  in,  TRG,  the 
applicant  states  that  neither  TRG  nor 
any  persons  associated  with  TRG  have 
exercised  or  possess  any  discretionary 
authority  with  respect  to  the  assets  of 
the  GM  Trusts.  Further,  in  connection 
with  the  exercise  of  the  buy/sell  option 
under  the  Joint  Venture  Agreement, 
Prudential  would  not  be  in  a  position  to 
exercise  any  discretionary  authority  on 
behalf  of  the  GM  Trusts.  The  applicant 
states  further  that  any  institutional 
investor  involved  in  the  transfer  of  any 
interests  in  the  Loan  or  the  Option 
would  not  have  any  discretionary 
authority  on  behalf  of  the  GM  Trusts  in 
the  subject  transactions. 

The  applicant  represents  that  the 
terms  of  both  the  Loan  and  the  Option, 
as  well  as  the  Joint  Venture  Agreement, 
were  negotiated  on  a  totally  arm's- 
length  basis.  AEWI,  after  a  thorough 
analysis,  determined  that  the  Loan  and 
the  Option  were  attractive  investment 
opportunities  for  the  GM  Trusts  and 
recommended  that  the  Committee 
approve  the  investments  on  behalf  of 
the  GM  Trusts.  The  Committee,  which  is 
totally  independent  of  TRG  and  the 
Taubman  Group,  Prudential  and  its 
subsidiaries,  Sears  and  its  subsidiaries, 
and  Oppenheimer,  approved  the  making 
of  the  Loan  and  the  purchase  of  the 
Option.  The  Committee  will  also  be 
required  to  approve  the  exercise  of  the 
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Optioa  at  the  price  delenmned  uneter 
the  OptioB  agroement  and  the  kutkrtien 
of  the  tenMRation  ^  TRG  or  the 
redemption  of  the  GM  Trusts^  i'rtterests 
in  TRG.  bi  addition,  AEMn  received  the 
Joint  Veirtore  Agreement  as  part  of  Its 
analysis  of  the  Loan  and  the  Opticm  and, 
particularfy.  the  amendmeiite  to  such 
Agreement  creating  the  buy/aeU  <^tion 
shortly  before  the  closing  of  i^e 
transaction  on  September  16, 1985. 
These  amendments  were  negotiated  on 
an  arm's-length  basis  between  members 
of  the  Taubman  Group  and  Prudential  in 
order  to  permit  Prudential  to  terminate 
Pnitaub  before  it  became  a  partner  of 
the  CM  Trusts.  The  applicant  states  that 
any  other  transactions  involving  the 
Loan  and  the  Option,  including  the 
transfer  of  interests  in  the  Loan  or  rights 
in  the  Optioti,  would  be  entered  into 
only  on  an  arm's-length  basis,  with 
AEWI  representing  the  CM  Trusts,  and 
any  proposed  transaction  would  require 
Committee  approval.  Thus,  the  applicant 
concludes  that  no  party  in  interest  with 
respect  to  the  GM  Trusts  would  be  in  a 
position  to  improperly  influence  the 
terms  of  any  transaction  for  which  relief 
is  requested  because  AEWI  and  the 
Committee  are  unaffiliated  with  these 
other  parties  in  interest  who  may  be 
involved  in  the  transaction.  * 

13.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  statutcry  criteria  of  section  408(a]  of 
the  Act  because:  (a)  The  subject 
transactions  concern  a  clearly  defined 
set  of  related  transactions  involving  the 
Loan  and  the  Option;  (b)  the  GM  Trusts' 
participation  in  the  Loan  and  the  Option 
have  been  determined  by  AEWL  an 
independent  investment  advisor,  and  by 
the  Committee  to  be  of  a  quality  and 
potential  profitability  that  meets  the 
investment  objectives  of  the  GM  Trusts, 
and,  therefore,  AEWI  and  the 
Committee  believe  that  the  subject 
transactions  are  in  the  best  interests  of 
■  the  GM  Trusts;  and  (c)  the  subject 
transactions  were  and  will  be 
negotiated  either  by  AEWI  or  another 
independent  advisor  pursuant  to  arm's- 
length  negotiations  with  the  terms  of 
such  transactions  being  subject  to  the 
approval  of  the  Committee. 

For  Further  Information  Contract  Mr. 
E.F.  Williams  of  the  Department, 


*  The  applicant  also  statea  that  because  a  large 
number  of  peraor )  and  entitles  are  service 
providers  and  investment  managers  to  the  GM 
Trusts,  additional  party  in  interest  relationships 
between  the  GM  Trusts  and  TRG  or  members  of  the 
Taubman  Group  may  arise  during  the  period  of  the 
Loan  and  the  Option.  However,  the  applicant 
represents  that  such  relationships  will  not  involve 
parties  in  interest  who  act  or  have  the  power  to  act 
as  a  fiduciary  with  respect  to  assets  of  the  GM 
Trusts  represented  by  the  Loan  or  the  Option. 


telephone  (20Z)  323-8881.  (This  is  not  a 
toll-free  number.J 

Baiikufi  A  Ktoasladt  D.O^  Pj^.  Defined 
Bmefit  Pension  f  lao  (the  Plaa)  Locatad 
in  Miami,  Florida 

[Application  No.  0-6599] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408{a]  of  the  Act 
and  section  497Slc)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
for*  in  ERISA  Procedure  75-1  (40  FK 
18471,  April  28, 1B75).  If  the  exemption  is 
granted  the  restrictions  of  section406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
sale  by  the  Plan  ©f  certain  real  property 
(the  Property)  to  Miriam  R.  Barkus,  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  sales  price  is  no  less 
than  the  greater  of  the  fair  market  value 
of  the  Property  as  of  the  date  of  sale  or 
the  total  expenses  to  the  Plan  in 
connection  with  the  acqirisition  and 
holding  of  the  Property. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defmed  benefit  plan 
with  approximately  six  participants  and 
total  assets  of  $710,413,  as  of  May  31, 

1985.  Barkus  &  Kronstadt  D.O.,  P.A.,  (the 
Employer),  a  professional  association 
doing  business  in  Miami,  Florida,  is  the 
Plan  Sponsor.  The  trustees  of  the  Plan 
are  Daniel  R.  BaiScus,  D.O.,  Miriam  R. 
Barkus,  his  wife,  and  Richard  A. 
Kronstadt,  D.O.  Daniel  R.  Barkus  and 
Richard  A.  Kronttadt  are  co-owners  of 
the  Plan  sponor. 

2.  On  August  30, 1984,  the  Plan 
purschased  the  rt-operty,  a  parcel  of 
land  with  a  residence  located  at  34  NW. 
169th  Street  in  North  Miami  Beach, 
Florida,  for  a  purchase  price  of  $53,000 
from  an  unrelated  third  party.'  The 
purchase  price  included  a  cash  payment 
and  the  assumption  of  a  mortgage  (then 
approximately  $32,525.)  As  of  August  21. 

1986,  the  mortgate  had  an  outstanding 
balance  of  $31,245.8a 

3.  The  Plan  purchased  the  Property 
with  the  intention  of  reselling  it  at  a 
profit  together  with  other  property  in 
the  area,  after  the  Property  had  been 
rezoned.  However,  application  for 
rezoning  was  deaied,  and  the  Property 
remains  zoned  ai  residential. 


^  in  this  proposed  eicemption,  the  Department 
expresses  no  opinion  as  to  whelhar  the  acquisition 
by  the  Plan  of  (he  Property  violated  any  provisioiu 
of  Part  4  of  Title  I  of  the  Act. 


4.  The  appHcant  represents  that, 
althou^  at  the  present  thne  ftre  Property 
is  being  rented  to  anmirelated  third 
party  for  $300  per  month,  the  total  cost 
of  maintaining  Ihe  Property,  including 
the  mortgage  payment  of  $396  per 
month,  is  $500  per  month. 

5.  According  to  Bernard  Rein,  of  Rein 
Realty  and  Mortgage'Company, 
approximately  $12,000  worth  of  repairs 
would  be  required  to'bring  the  Property 
up  to  the  level  where  tiie  rent  could  be 
increased  to  between  $450  and  $500  per 
month. 

6.  Y.  Stephen  Liedman,  the  Plan 
Administrator,  of  Independent  Pension 
Services  Administrative  Company,  a 
pension  consuHmg  firm  doing  business 
in  Coral  Gables,  Florida,  stated  an 
October  4, 1S8S  that  continued 
ownership  of  the  Property  by  the  Plan 
was  not  in  tfie  Plan's  best  interest 
because  the  Property  is  being  rented  at  a 
loss,  substantial  capital  improvements 
to  the  Property  are  needed,  and  the 
investment  in  the  Pro^wrty  is  illiquid. 

7.  On  April  19, 1985,  Robert  W. 
Codling,  A.I.R.E.Am  of  Alamo  Properties, 
Inc.,  a  real  estate  firm  doing  business  in 
Ft.  Lauderdale,  Florida,  stated  that  the 
fair  maricet  vahie  of  tfie  Property  as  of 
that  date  was  $48,000. 

8.  Accordingly,  Minam  R.  Barkus,  wife 
of  a  co-owner  of  the  Plan  sponsor, 
trustee  of  the  participants  in  the  Plan, 
desires  to  purchase  the  Property  for 
cash  and  assume  the  current  mortgage 
from  the  Plan,  paying  to  tiie  Plan  the 
greater  of  the  ^ir  ma^et  value  of  the 
Property  as  of  the  dote  of  sale  or  the 
total  expenses  to  the  flan  to  fiie  date  of 
sale  in  coimection  wtfii  die  acquisition 
and  retention  of  the  Property  by  the 
Plan,  including,  but  not  limited  to,  the 
price  originally  paid  for  fte  Property, 
mortgage  payments  df  interest  and 
principal,  property  taices,  and 
maintenance  expenses.  Tlie  Plan  will 
not  be  required  to  pay  any  real  estate 
connnissions,  fees,  or  taxes  in 
connection  with  ttie  sale. 

9.  In  sinnmary,  the  applicant 
represents  that  flie  proposed  transaction 
will  satisfy  the  terms  and  conditions  of 
section  408(a]  of  the  Act  because:  (a) 
The  Property  will  be  told  for  the  greater 
of  its  fair  market  valtie  at  fte  time  of  the 
sale  as  determined  by  an  independent 
appraiser  or  for  the  total  expenses  to  the 
Plan  in  connection  VfiA  Ae  acquisitioiv 
and  holding  of  Ae  Property;  fb)  Ae  sale 
represents  a  one-time  transaction  for 
cash  which  can  be  easily  veriried;  (c)  Sie 
sale  will  not  require  iie  payments  of 
any  commissions,  feoi,  or  taxes  by  the 
Plan;  (d)  the  Plan  will  not  suffer  any  loss 
with  respect  to  its  onfiay  in  connection 
with  its  purchase  and  holding  t>f  the 
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Property;  and  (e)  the  Trustees  of  the 
Plan  have  determined  that  the  proposed 
transaction  would  be  in  the  interest  and 
protective  of  the  Plan  and  of  its 
participants  and  beneHciaries. 

For  Further  Information  Contact- 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Metalex  Manufacturing,  Inc.  Employee 
Profit  Plan  and  Trust  (the  Plan),  Located 
in  Cincinnati,  Ohio 

[Application  No.  D-6722] 

Proposed  Ex^nmtiop 

The  Depd^Knt  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedures  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
sale  for  cash  by  the  Plan  of  certain  real 
property  (the  Real  Property)  to  Werner 
K.  Kummerle  (Mr.  Kummerle).  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  amount  received  is  the 
greater  of  the  fair  market  value  of  the 
Real  Property  as  of  the  date  of  sale  or 
the  Plan's  total  outlay  for  the  Real 
Property  to  the  date  of  sale,  including, 
but  not  limited  to,  the  price  originally 
paid  by  the  Plan  for  the  Real  Property, 
property  taxes,  interest  and 
maintenance  expenses. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
sponsored  by  Metalex  Manufacturing, 
Inc.,  (the  Plan  Sponsor),  a  manufacturer 
of  machinery  in  Cincirmati,  Ohio.  As  of 
May  12, 1986,  the  Plan  had 
approximately  87  participants.  The  Plan 
had  assets  of  $191,569  as  of  June  30, 
1980:  of  $355,659  as  of  June  30, 1983;  and 
of  $739,418  as  of  June  30, 1985.  Trustees 
of  the  Plan  are  Werner  K.  Kummerle, 
100%  owner  of  the  Plan  Sponsor,  and 
Sue  L  Kummerle,  his  wife  (the 
Kummerles). 

2.  On  August  13, 1979,  the  Plan 
purchased  25.587  acres  of  land  in  Liberty 
Township,  Butler  County,  Ohio  from  an 
unrelated  third  party  for  $189,313.20  in 
cash  (the  1979  Purchase). •  On  the  same 
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*  In  this  proposed  exemption  the  Department 
expresses  no  opinion  as  to  whether  the  acquisition 
or  holding  of  the  real  property  acquired  in  the  1979 
Purchase  violated  any  provision  of  Part  4  of  Title  I 
of  the  Act. 


date,  the  Kummerles  bought  a        / 
contiguous  77.549  acre  parcel  of  land 
(the  Kummerle  Parcel)  from  the  same 
unrelated  third  party  by  paying  $10,000 
in  cash,  assuming  a  Hrst  mortgage  with  a 
balance  of  $130,881.68,  and  taking  a 
second  mortgage  in  the  amount  of 
$138,294.72. 

3.  On  August  13, 1982,  the  Plan 
purchased  14.305  acres  of  the  Kummerle 
Parcel  from  the  Kummerles  for 
$123,576.70  in  cash  (the  1982  Purchase). 
The  1979  Purchase  and  the  1982 
Purchase  together  make  up  the  Real 
Property.  The  applicant  represents  that 
the  1982  Purchase  was  for  fair  market 
value,  though  no  independent  appraisal 
of  the  14.305  acres  was  made  at  the  time. 
The  applicant  acknowledges  that  the 
1982  Purchase  was  a  prohibited 
transaction  under  section  406  of  the  Act 
and  accordingly  represents  that  he  has 
prepared  Form  5330  (Return  of  Initial 
Excise  Tax)  with  respect  to  the  1982 
Purchase,  and  will  file  this  return  and 
pay  all  applicable  excise  taxes  within  60 
days  from  the  date  of  the  grant  of  this 
exemption. 

4.  The  applicant  represents  that  the 
Plan  purchased  the  Real  Property  in  the 
anticipation  that  it  would  increase  in 
value.  Because  the  Real  Property  has 
declined  in  value  since  its  purchase  by 
the  Man  and  has  produced  only  $2,250  in 
rental  income  since  its  purchase,  the 
Kummerles  now  wish  to  purchase  it 
from  the  Plan  to  prevent  the  Plan  from 
suffering  any  loss  in  connection  with  its 
acquisition  and  holding  of  the  Real 
Property,  and  to  enable  the  Plan  to 
invest  its  funds  in  more  liquid  and  more 
profitable  investments. 

5.  On  December  30, 1985,  A.  Seth 
Johnston,  ARA,  AFM,  an  independent 
appraiser  with  Agricultural  Land 
Consultants,  Inc.,  rural  land  appraisers 
and  real  estate  specialists  located  in 
West  Chester,  Ohio,  placed  the  fair 
market  value  of  the  Real  Property  at 
$147,200. 

6.  The  applicant  seeks  an 
administrative  exemption  for  the  Plan  to 
sell  the  Real  Property  to  Mr.  Kummerle 
for  a  cash  amount  equal  to  the  greater  of 
the  fair  market  value  of  the  Real 
Property  as  of  the  date  of  sale  by  the 
Plan  or  the  Plan's  total  outlay  for  the 
Real  Property  to  the  date  of  sale, 
including,  but  not  limited  to,  the  price 
originally  paid  to  purchase  the  Real 
Property,  property  taxes,  interest  and 
maintenance  expenses.  The  applicant 
represents  that  the  proposed  transaction 
will  not  cause  the  Plan  to  exceed  the 
limitations  on  contributions  to  the  Plan 
contained  in  section  415  of  the  Code. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 


will  meet  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The  Real 
Property  will  be  sold  for  the  greater  of 
the  fair  market  value  |t  the  time  of  sale 
as  determined  by  an  independent 
appraiser  or  the  Plan's  total  outlay  for 
the  Purchase  to  the  date  of  sale, 
including,  but  not  limited  to,  the  price 
originally  paid  by  the  Plan  for  the  Real 
Property,  property  taxes,  interest  and 
maintenance  expenses;  (b)  the  proposed 
sale  represents  a  one-time  transaction 
for  cash;  (c)  the  proposed  sale  will  not 
require  the  payment  of  any  commissions 
by  the  Plan;  (d)  the  proposed  sale  will 
enable  the  Plan  to  dispose  of  an  asset 
which  produces  little  income;  and  (e)  the 
Trustees  have  determined  that  the 
proposed  transaction  would  be  in  the 
best  interests  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan's  either 
paying  less  than  or  receiving  more  than 
fair  market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4),  404  and  415. 

For  Further  Information  Contact: 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Reagent  Chemical  ft  Research,  Inc. 
Employee's  Profit  Sharing  Plan  and 
Trust  (the  Plan)  Located  in  Middlesex, 
NJ 

[Application  No.  D-6758] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406 
(a).  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Plan  for 
$233,836  in  cash  of  a  parcel  of  improved 
real  property  located  in  Raritan 
Township,  Hunterdon  County,  New 
Jersey  to  Brian  Sheuse,  a  party  in 
interest  with  respect  to  the  Plan; 
provided  that  the  cash  received  on  the 
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dale  «/ Bale  i*  no  less  then  the  fair 
maiket  vahie. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defuied  contribution 
profit-sharing  plan  whkh  provides  for 
individual  accounts  for  its 
approximately  200  participants.  As  of 
December  31, 1985.  the  assets  of  the  Plan 
totalled  $11,044,068.  The  trustees  (the 
Trustees)  for  the  Plan  are  Thomas  J. 
Skeuse  {Thomas  Skeuse)  and  Robert  H. 
Dalleis  (Bob  Dallas]  who  are  also 
participants  in  the  Plan. 

2.  The  Plan  sponsor  is  Reagent 
Chemical  &  Research,  Inc.  (the 
Employer],  a  subchapter  S  corporation, 
located  at  124  River  Road  in  Middlesex. 
N.J.  Thomas  Skeuse  and  Bob  Dallas  own 
66%  percent  and  33  V^  percent  interest  in 
the  Employer,  respectively.  Brian  Skeuse 
is  an  employee  of  the  Employer,  a 
participant  in  the  Plan,  and  the  son  of 
Thomas  Skeuse. 

3.  On  November  3, 1980,  the  Plan 
acquired  at  a  cost  of  $225,000  from  Joe 
and  Wenona  Rnsso,  unrelated  third 
parties  with  respect  to  the  Plan,  a  parcel 
of  real  property  consisting  of 
approximately  34.58  acres  of  land  (the 
Land]  hnproved  by  three  buildings,  a 
two-story  stone  and  frame  single  family 
residence,  a  bam,  and  an  animal  shed 
(the  Buildings;  collectively  the  Land  and 
Buildings  will  hereinafter  be  referred  to 
as  the  Property],  The  Plan  has  paid  for 
taxes,  insurance,  and  maintenance  on 
the  Property  since  it  was  acquired.  The 
Proper^  is  2,500  feet  from  a  tract  of  land 
(the  Hilltop  Property]  owned  by  Hilltop 
Associates,  the  partners  of  Mrhich  are 
Thomas  Skeuse  and  Bob  Dallas.  Also, 
adjacent  to  the  Property  is  a  50  acre 
tract  (the  aeuse-Dallas  Tract]  owned 
by  Skeuse-Dallas  Associates,  the 
partners  of  which  are  Thomas  Skeuse, 
Brain  Skeuse,  Bob  Dallas,  and  his  sons. 
The  Hilltop  Property  is  currently  under  a 
contract  for  sale  to  a  developer  who 
plans  a  residential  project.  It  is 
represented  that  the  Skeuse-Dallas 
Tract  wai  be  held  for  development  at 
some  undetermined  time  in  the  future. 
The  Plan  acquired  the  Property  with  the 
knowledge  that  it  was  not  immediately 
marketable  but  would  become  so  as 
soon  as  sewer  and  water  systems  were 
installed  on  the  Hilltop  Property,  h  is 
represented  that  the  Plan's  development 
costs  would  be  reduced  by  connecting 
into  such  systems  once  developed  on  the 
adjacent  properties. 

4.  Beginning  November  25. 1985.  Brian 
Skeuse  has  occupied  the  Property  as  a 
personal  residence  without  a  formal 
lease  and  rent  free.*  During  this  time,  he 
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expended  a  total  of  $36,000  to  improve 
and  maintain  the  Buildings  and  the 
surrounding  Lajtd. 

5.  Brian  Skeuse  requests  exemption 
relief  for  the  prcposed  sale  of  the 
Buildings  and  ttn  (10]  acres  of  the  Land 
for  cash  in  the  amount  of  $233,830; 
provided  such  price  in  not  less  than  the 
fair  market  val«e  on  the  date  of  sale. 
The  Trustees  r^resent  that  the 
Buildings  plus  3Vi  acres  of  the  Land 
have  been  actively  marketed  for  four  (4] 
years  through  ads  in  local  newspapers 
and  through  brochures  mailed  to  real 
estate  brokers  at  a  sales  price  of 
$21^,000.  Though  several  potential 
buyers  were  offered  greater  acreage  as 
an  inducement  to  agree  to  purchase  the 
Buildings,  Brian  Skeuse's  offer  is  the 
only  bona  fide  oiler  to  purchase  the 
Buildings  received  by  the  Trustees,  since 
the  Plan  acquired  the  Property. 

6.  The  Buildings  plus  ten  (10)  acres  of 
the  Land  were  ^praised  for  $220,600  as 
of  August  1, 1986.  by  Dale  C.  Blazure. 
I.C.A.  (Mr.  Blazure]  of  Blazure  Agency 
located  in  Annandale,  N.J.  In  Mr. 
Blazure's  opinion,  a  premium  value  of  6 
percent  of  the  current  fair  market  value 
of  the  Buildings  and  ten  (10]  acres  of  the 
Land  should  be  added  to  the  price  paid 
by  Brian  Skeuse,  because  he  also  owns 
an  interest  in  adjacent  property.  Mr. 
Blazure  certifies  that  he  has  no  past, 
present,  or  future  contemplated  interest 
in  the  Land  and  Buildings,  other  than 
preparing  the  appraisal  report.  Mr. 
Blazure  has  been  licenced  as  a  real 
estate  sales  agent  in  New  Jersey  for 
seventeen  (17]  years  and  as  a  broker  for 
eleven  (11]  years.  It  is  represented  that 
Mr.  Blazure  has  completed  all  the 
necessary  appraisal  courses  to  qualify 
as  a  certified  tax  assessor  and  also  as 
an  independent  senior  fee  appraiser.  Mr. 
Blazure  states  he  has  experience  with 
appraisals  on  estates,  condemnations, 
and  commercial  and  residential 
properties  in  the  state  of  New  Jersey. 

7.  The  applicants  maintain  that  the 
Plan  will  retain  the  approximately  24.58 
acres  of  Land  remaining  after  the  sale  of 
ten  (10]  acres  to  Brian  Skeuse.  It  is 
represented  that  this  is  the  more 
valuable  Land  at  it  is  relatively  flat  and 
cleared  and  can  be  developed  at  a 
modest  cost.  Th«  Plan  will  retain  a  right 
of  way  access  to  the  remaining  Land 
which  will  protest  its  value. 

8.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
meets  the  statutory  criteria  for 


•  The  applicant!  represent  (faat  they  will  file  the 
Fonn  5330  with  tlie  Internal  Revenue  Service  and 


will  pay  the  applicable  excise  tax  due  on  the 
"amount  involved"  sad  any  back  rental  plug 
interest  which  may  be  due  for  Brian  Skeuse's  use  of 
the  Property  from  the  date  of  his  initial  occupancy 
as  determined  under  section  4941  of  the  Code  within 
60  days  after  the  publication  of  the  grant  of  an 
exemption  in  the  Fadaral  Register. 


exemption  undar  section  408(a]  of  Ihe 
Actiwcanae:  (a)  Tbc  sale  is  a  one-time 
transactiaB  for  casb;  {b)  ita  Man  wiU 
incur  no  Sees,  comniissiopg,  or  expenses 
in  connection  with  te  sale;  (c)  the 
proceeds  of  the  sals  oesld  be  need  to 
acquire  higher  yiekfaig  more  liquid 
investments  for  the  Plan  or  to  finance 
development  of  the  remaining  Land;  and 
(d]  the  sales  price  vwill  be  the  fair  market 
value  as  determmed  by  a  qualified 
independent  appraiter. 

Fur  Father  Information  Contact 
Angelena  Le  Blanc  sf  the  Department, 
telephone  (202]  523-8196.  (This  is  not  a 
toll-free  number.) 

J.R.  OlsoB  Ccwpauy..  Inc.  D^ned 
Benefit  Pension  Pla  fifae  Plan),  Located 
in  San  Diego,  CaBforraa 

[Application  No.  0-6838] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  «975(c)(2]  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procediu-e 
75-1  (40  FR 18471.  April  28, 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  throu^  (E)  of  the  Code 
shall  not  apply  to  the  cash  sale  (the 
Sale)  on  August  5. 1986.  of  a  certain 
parcel  of  real  property  (the  Property)  by 
the  Plan  to  James  R.  Olson  and  Marci  L 
Olson,  (the  Olsons),  husband  and  wife, 
and  disqualified  persons  with  respect  to 
the  Plan,  provided  that  the  terms  of  the 
Sale  were  not  less  favorable  to  the  Plan 
than  terms  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Effective  Date:  If  granted  this 
exemption  will  be  effective  August  5. 
1986,  the  date  the  parcel  of  real  property 
was  sold  by  the  Plan  to  the  Olsons,  as 
described  in  this  proposed  exemption. 

Summary  of  Facts  aad  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  one  participant,  James  R.  Olson 
(Mr.  Olson),  who  is  also  the  fiduciary  of 
the  Plan.  As  of  February  28, 1988.  the 
assets  of  the  Plan  totalled  $345,480.72. 
Mr.  Olson  is  the  sole  owner  of  the 
sponsoring  employer  of  the  Plan.  J.R. 
Olson  Company.  Inc.  (the  Employer).** 

The  Employer  was  incorporated 
during  April  of  1578  in  order  to  acquire  a 
franchise  permitting  the  building  erf  a 
fast  food  restaurant  chain  in  Orange 


'"Since  Mr.  Olson  is  the  only  parlicipant  trfthe 
Plan  and  is  the  sole  o*»fi«r«f  The  Employer,  there  is 
no  jurisdiction  untior  TWe  t  elf  the  Act  pnrsuent  to 
29  CFR  Z510.»-3(b).  Howe«r.  there  is  jurirficfion 
under  Title  U  Miht  Act  pwauant  to  section  497S  rf 
the  Code. 
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County.  California.  One  year  later  the 
Employer  sold  its  franchise  and 
obtained  a  real  estate  broker's  license 
from  the  State  of  California.  The 
Employer  then  became  affiliated  with 
Business  Properties  Brokerage  Company 
(BPB)  in  the  capacity  of  leasing  and 
selling  office  developments.  During  1982 
the  Emf^oyer  terminated  its  contract 
with  BPB  and  became  affiliated  with 
Ili^,  Thorn  &  Company  and  continues  to 
perform  in  a  similar  capacity  as  it 
performed  with  BPB. 

2.  During  October  of  1984  Mr.  Olson, 
as  fiduciary  of  the  Plan,  caused  the  Plan 
to  purchase  the  Property  for  the  sum  of 
$58,000.  The  Property,  initially  consisted 
of  an  unimproved  one-quarter  acre  lot 
(Lot  9,  Block  7,  Fairway  Point  Village  1) 
in  a  planned  subdivision  of  Sunriver, 
Oregon.  Subsequently,  during  January  of 
1986,  the  Plan  had  constructed  on  the  lot 
for  the  sum  of  $188,017.  a  single  family 
residence  of  approximately  2,446  square 
feet.  This  undertaking  by  die  Plan  with 
respect  to  the  Property  was  prompted  by 
Mr.  Olson  who  had  observed  the  sales 
of  speculative  housing  in  the  Sunriver 
planned  division  while  vacationing  in 
Oregon.  He  concluded  that  the  Plan 
could  make  the  same  investment  in 
speculative  housing  and  experience  a 
profitable  return  within  a  short  period  of 
time.  The  profitable  and  quick  sale 
anticipated  by  Mr.  Olson  did  not  occur. 
Upon  completion  of  the  construction,  the 
Property  was  listed  for  sale  with  the 
principal  real  estate  firm  in  Sunriver. 
During  the  six  months  of  its  listing,  the 
Property  failed  to  generate  any  written 
offers.  Only  one  oral  inquiry  was 
received  and  this  involved  a  sales  price 
that  would  have  caused  the  Plan  to 
suffer  a  loss.  The  Property  was  not  used 
by  or  leased  to  anyone  while  it  was 
owned  by  the  Plan. 

3.  In  order  to  avoid  further  expenses 
and  taxes  to  the  Plan  and  the  continuing 
decline  in  the  market  value  of  the 
Property,  the  Olsons  purchased  the 
Property  on  August  5. 1986.  for  the  cash 
sum  of  $246,000.  Mr.  Olson  had 
concluded  that  it  was  to  the  advantage 
of  the  Plan  to  have  the  Olsons  purchase 
the  Property  for  a  consideration  of  no 
less  than  the  appraised  fair  market 
value  of  the  Property.  On  June  30, 1988, 
the  Property  had  been  appraised  to  have 
a  fair  market  value  of  $242,500  by  a 
qualified  independent  appraiser,  Mr. 
Gary  Ruch  of  Gary  Ruch,  Inc..  Bend. 
Oregon.  Mr.  Olson  was  motivated  to 
undertake  the  Sale  when  he  had  been 
informed  that  profitable  sale  to  an 
unrelated  party  in  the  near  future  was 
unlikely  because  of  the  existing 
economy  in  Oregon  and  the  abundance 
of  similar  properties  in  the  vicinity  of 
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the  Property.  In  addition,  the  Sale  was 
prompted  by  the  availability  to  the 
Olsons  of  the  necessary  financing  at  a 
relative  low  interest  rate. 

4.  In  simimary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  for  an  exemption 
under  section  4975  of  the  Code  because: 
(a)  The  Sale  was  a  one-time  fransaction 
for  cash  with  no  expenses  incurred  by 
the  Plan:  (b)  the  Pian  sold  the  Property 
at  a  price  h^er  than  its  fair  market 
value  as  detnmined  by  an  indepoident 
qualified  appraiser  (c)  the  Plan  is  able 
to  avoid  any  future  expenses  or  losses 
that  would  be  incurred  from  owning  the 
Property;  (d)  the  Plan  will  be  able  to 
invest  the  proceeds  from  the  Sale  in 
income  producing  assets;  and  (e)  Mr. 
Olson  is  the  only  participtmt  affected  by 
the  transaction  and  he  caused  the 
fransaction  to  be  consummated. 

Notice  to  Interested  Persons:  Because 
Mr.  Olson  is  the  sole  participant  of  the 
Plan  and  is  the  only  shareholder  of  the 
Employer,  it  has  been  determined  by  the 
Department  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Comments  and 
requests  for  a  hearing  must  be  received 
within  30  days  of  the  date  of  pubUcation 
of  this  notice  of  proposed  exemption. 

For  further  Information  Contact  Mr. 
C.E.  Beaver  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  niunber.) 

Ohio  Operatiiig  Engineers 
Apprenticeship  Fund  (the  Plan)  Located 
in  Cincdnnati,  Ohio 

(Application  No.  0-6860] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  PR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  shall  not  apply  to:  (1)  The  sale 
of  a  parcel  of  real  property  (the 
Property)  by  the  Plan  to  Mr.  and  Mrs. 
Neal  Hartfield  (the  Hartfields),  for 
$230,000  in  cash,  provided  such  amoimt 
is  not  less  than  the  fair  market  value  of 
the  Property  on  the  date  of  the  sale;  and 
(2)  the  leaseback  by  the  Plan  from  the 
Hartfields  of  a  portion  of  the  Property, 
under  the  terms  described  in  this  notice 
of  proposed  exemption,  provided  such 
terms  are  not  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  employee  welfare 
benefit  plan  established  and  maintained 
as  a  result  of  collective  bargaining 


between  the  Labor  Relations  Division, 
Ohio  Contractors  Association  and  the 
Associated  General  Contractors,  Inc. 
and  International  Union  of  Operating 
Engineers,  Local  No.  18  (and  its 
constituent  entities)  A.F.L-C.I.O.  to 
provide  apprenticeship  training  to 
apprentice  operating  engineers.  The  Plan 
has  approximately  315  participants. 

2.  Mr.  Hartfield  is  a  shareholder, 
director,  officer  and  employee  of  Mid 
Ohio  Mechanical,  Inc.  (MOM),  an  Ohio 
corporation  with  its  principal  office  in 
Granville.  Ohio.  MOM  is  a  contributing 
employer  to  the  Plan  and  both  MOM 
and  the  Hartfields  are  parties  in  interest 
with  respect  to  the  Plan. 

3.  The  Wan  acquired  the  Property  in 

1969  for  $41,000.  The  Property  consists 
of  a  parcel  of  land  containing 
approximately  7.16  acres,  a  structure 
containing  five  offices  and  a  shop  for 
repairs  of  mechanical  equipment,  and  a 
storage  building.  The  Plan  had  various 
improvements  made  to  the  Property  in 

1970  and  1971.  and  the  initial  cost  plus 
additions  and  improvements  is 
approximately  $161,000.  The  Property  is 
located  at  1844  Lancaster  Road, 
Granville.  Ohio.  The  Property  was  used 
by  the  Wan  for  many  years  to  operate 
the  apprenticeship  program. 

4.  In  1984,  the  trustees  of  the  Plan 
determined  that  the  Property  was  no 
longer  needed  for  use  in  connection  with 
apprenticeship  training  in  the  operation 
of  heavy  mechanical  equipment. 
Therefore,  the  trustees  determined  to 
place  the  Property  on  the  open  market 
for  sale.  The  applicants  represent  that 
the  Property  has  proven  to  be  difficult  to 
sell.  The  Hartfields  have  now  agreed  to 
purchase  the  Property  from  The  Plan  for 
$230,000  in  cash.  The  Plan  will  pay  no 
commission  with  respect  to  the  sale.  The 
sale  agreement  was  entered  into  after  a 
lengthy  period  of  negotiations  between 
the  Hartfields  and  the  trustees  of  the 
Plan.  The  Plan's  trustees  determined 
that  the  terms  of  the  sale  agreement  are 
appropriate  for  the  Plan  and  in  the 
Plan's  best  interests.  The  applicants 
represent  that  neither  Mr.  nor  Mrs. 
Hartfield  is  a  fiduciary  with  respect  to 
the  Plan.  The  Hartfields  are  not  on  the 
Board  of  Trustees  of  the  Plan,  nor  do 
they  have  any  control  over  the  named 
fiduciaries  of  the  Plan.  Thus,  the 
decision  to  enter  into  the  transactions 
was  made  on  behalf  of  the  Plan  solely 
by  its  trustees,  and  the  Hartfields  had  no 
infiuence  over  such  decision. 

5.  Mr.  Jack  Olpp  (Mr.  OIpp),  an 
independent  real  estate  appraiser 
located  in  Newark,  Ohio,  has  appraised 
the  Property  as  having  a  fair  maricet 
value  of  $227,000  as  of  September  12. 
1986. 
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6.  In  addition  to  the  sale,  there  are  two 
leaseback  arrangements  as  part  of  the 
agreement.  The  Plan  as  seller  is  granted 
the  right  to  store  heavy  machinery  on 
the  .83  acre  site  at  the  rear  of  the 
building  for  a  period  of  six  months 
following  the  closing  without  charge  or 
expense.  If  the  Plan  desires  to  continue 
to  utilize  this  area  for  storage  after  the 
expiration  of  the  six  month  period,  and 
the  Hartfields  agree,  the  Plan  shall  pay 
as  rent  therefor  the  sum  of  $200  per 
month.  Moreover,  the  Plan  will  lease 
back  the  front  two  offices,  reception 
area  and  rest  room,  comprising 
approximately  600  square  feet  of  the 
building,  for  two  years  at  a  rental  of 
$500  per  month,  including  all  utilities, 
taxes,  building  insurance  and  exterior 
maintenance.  Mr.  Olpp  has  represented 
that  the  leaseback  terms  are  fair  and 
equitable  to  the  Plan  in  light  of  rents 
currently  being  paid  in  the  geographical 
area. 

7.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
satisfy  the  criteria  of  section  408(a]  of 
the  Act  because:  (1)  The  sale  is  a  one- 
time transaction  for  cash;  (2)  the  sale 
price  is  more  favorable  to  the  Plan  than 
that  determined  by  an  independent 
appraiser,  who  has  also  represented  that 
the  leaseback  terms  are  fair  and 
equitable  to  the  Plan;  and  (3)  the  Plan's 
trustees  have  determined  that  the 
proposed  transactions  are  appropriate 
for  the  Plan  and  in  the  best  interests  of 
the  Plan's  participants  and  beneficiaries. 

For  Further  Information  Contact:  Gary 
H.  Lefkowit2  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Racine  Construction  Industry  Pension 
Fund  (the  Plan)  Located  in  Racine, 
Wisconsin 

[Application  No.  D-6890| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  provision  of  long 
term  mortgage  financing  by  the  Plan  to 
property  owners  where  such  financing  is 
to  be  used  to  retire  construction  loans 
extended  by  banks  which  are  non- 
fiduciary  parties  in  interest  with  respect 
to  the  Plan,  provided  that: 


A.  Such  mortgage  loan  is  expressly 
approved  by  a  fiduciary  independent  of 
the  construction  lender  who  has 
authority  to  manage  or  control  those 
Plan  assets  being  invested; 

B.  The  terms  of  each  such  transaction 
is  not  less  favorable  to  the  Plan  than  the 
terms  generally  available  in  an  arm's- 
length  transaction  between  unrelated 
parties;  and 

(C)  No  investment  management, 
advisory,  underwriting  or  sales 
commission  or  similar  compensation  is 
paid  to  the  construction  lender  with 
regard  to  such  transaction. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  multiemployer 
pension  plan  which  had  approximately 
956  participant!  and  net  assets  of 
approximately  $13,322,115  as  of 
December  31. 1985.  The  board  of 
trustees  of  the  Plan  is  comprised  of  three 
employer-appointed  trustees  and  three 
union-appointed  trustees  (collectively, 
the  Trustees],  with  the  employer  and 
union  trustees  entitled  to  cast  an  equal 
number  of  aggregate  votes.  Investment 
decisions  for  the  Plan  are  made  by  the 
Trustees. 

2.  The  Plan  proposes  to  engage  in 
long-term  mortgage  financing  for  certain 
commercial  construction  projects.  The 
Plan  does  not  propose  to  engage  in  so- 
called  interim  or  construction  financing. 
Construction  of  such  commercial 
properties  may  be  performed  by  persons 
who  are  parties  in  interest  or 
disqualified  persons  with  respect  to  the 
Plan.i*  Specifically,  however,  the 
transaction  for  which  exemptive  relief  is 
sought  is  the  payoff  by  the  Plan  of  the 
short  term  construction  lender  with 
proceeds  from  the  long-term  mortgage 
loan,  where  the  short-term  construction 
lender  is  a  party  in  interest  with  respect 
to  the  Plan  by  reason  of  servicing  the 
Plan's  mortgages.  In  no  case,  however, 
will  the  short  term  lender  be  a  fiduciary 
with  respect  to  the  Plan. 

3.  Long-term  mortgage  financing 
transactions  involving  the  Plan  typically 
begin  when  a  prospective  borrower 
approaches  a  mortgage  banker  '•  to 
discuss  financing.  The  mortgage  banker 
makes  an  initial  determination  as  to  the 
feasibility  of  the  proposed  project.  If 
that  determination  is  favorable,  the 
prospective  boirower  enters  into  an 


agreement  authorizing  the  mortgage 
banker  to  act  as  his  agent  in  attempting 
to  obtain  long-term  financing.  Typically, 
this  agreement  provides  that  the 
mortgage  banker  will  receive  a  one 
point  "origination  fee"  (an  amount  equal 
to  1%  of  the  local  loan)  *»  from  the 
borrower  for  obtaining  a  long-term 
financing  commitment.  Up  to  this  point, 
the  Plan  has  had  no  involvement  in  the 
transaction.  Also  to  this  point,  the 
prospective  borrower  typically  would 
not  have  obtained  short-term 
construction  financing. 

In  the  next  phase,  the  mortgage 
banker  prepares  a  loan  offering  for 
submission  to  potential  lenders.  If  the 
mortgage  banker  believes  the  project 
meets  the  Plan's  long-term  lending 
criteria,  he  presents  a  copy  of  the  loan 
offering  for  consideration  by  the 
Trustee.  All  loan  offerings  must  be 
prepared  in  accordance  with  the 
Trustee's  criteria  and  must  offer  a  return 
equal  to  the  current  rate  for  similar 
financing.  Satisfaction  of  the  published 
criteria  does  not,  however,  result  in 
automatic  approval  Financing 
applications  are  individually  considered 
and  acted  upon  by  the  Trustee  after  it  is 
determined  that  they  satisfy  the 
published  criteria.  Upon  review  of  the 
loan  offering,  the  Trustee  may  accept 
the  proposal  or  o^er  a  counter-proposal 
on  terms  different  from  those  originally 
proposed.  If  the  proposal  is  accepted,  or 
if  the  borrower  accepts  a  counter- 
proposal, the  Plan  would  issue  a 
commitment  to  provide  long-term 
financing. 

4.  The  Plan's  mortgage  application 
form  states,  among  other  things,  that  all 
construction,  except  that  which  is  not 
within  the  jiuisdiction  of  a  union 
participating  in  the  Plan,  must  be 
performed  by  contractors  and 
subcontractors  contributing  to  and  who 
are  in  good  standing  with  the  Plan  and 
who  employ  100  percent  AFL-CIO  imion 
construction  labor.  Construction, 
including  all  landscaping,  must  be  100 
percent  completed  by  such  labor.  The 
borrower  must  furnish  a  list  to  the  Plan 
showing  the  names  of  the  general 
contractor  and  subcontractors  and  any 
addition  or  substitution  to  that  list  must 
be  submitted  for  review  by  the  Plan 
before  such  addition  or  substitution 
could  be  made.** 


• '  The  Department  notes  that  where  the 
construction  on  the  property  which  secures  a 
mortgage  loan  mad*  by  the  Plan  was  by  a 
contributing  employer,  and  a  principal  of  such 
employer  exercises  fiduciary  authority  in  approving 
the  Plan's  investmeat  in  the  mortgage,  a  prohibited 
transaction  may  occur,  which  transaction  would  not 
he  covered  by  this  sxemption. 

"  The  Plan  makes  rmancing  commitments  only  in 
Racine  County. 


"The  origination  fee  liiarged  on  any  given 
situation  depends  on  the  then  existing  "market" 
conditions. 

■*  With  respect  to  the  geographic  and  union  labor 
criteria,  it  should  be  noted  that  section  404(a)(1)  of 
Act  requires,  among  other  things,  that  a  fiduciary  of 
a  plan  act  prudently,  solely  in  the  Interest  of  the 
plan's  participants  and  btneficiaries  and  for  the 

Continued 
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5.  The  applicant  represents  that  the 
total  unpaid  balance  of  the  Plan's 
mortgage  portfolio  shall  not,  at  any  time, 
exceed  25  percent  of  the  Plan's  total 
assets.  In  addition,  the  total  unpaid 
balance  of  any  one  mortgage  which  has 
been  committed  to  and  closed  by  the 
Plan  shall  not  exceed  10  percent  of  the 
Plan's  total  assets.  Mortgage  financing 
applications  will  only  be  accepted  from 
individuals  who  are  not  parties  in 
interest  with  respect  to  the  Plan.  In  some 
instances,  financing  applications  may  be 
received  and  considered  prior  to  the 
selection  of  general  contractors  or 
subcontractors  for  the  project  involved. 
The  Trustee  considers  financing 
applications  without  regard  to  the 
identity  of  the  general  contractor  and/ or 
the  subcontractors  who  may  potentially 
be  selected  (or  who  may  already  have 
been  selected  if  such  selection  was 
made  prior  to  submission  of  the 
financing  application].  The  Trustee's 
decisions  on  the  issuance  of  mortgage 
commitments  are  final. 

6.  The  borrower  normally  obtains 
construction  financing  through  the 
mortgage  banker.  Wen  the  borrower 
obtains  the  short-term  construction  loan 
a  tri-party  agreement  may  be  entered 
between  the  Wan,  borrower  and 
mortgage  banker.  The  tri-party 
agreement  confinns  the  parties' 
understanding  that  upon  comidetion  of 
the  project  in  accordance  with  Plan 
requirements,  the  Plan  will  provide  the 
approved  loan  amount  in  oi^er  to 
substitute  its  financing  for  the  short- 
term  funds.  The  agreement  provides  for 
simultaneous  assignment  of  the  short- 
term  lender's  first  mortgage  lien  to  the 
Plan.  This  agreement  is  not  required  by 
all  mortgage  bankers,  and.  in  the 
absence  of  an  agreement  substitution  of 
the  Plan's  long-term  loan  for  short-term 
financing  follows  the  same  assignment 


exduiive  purpow  of  providing  benefits  to 
participanti  and  beneficiaries  when  making 
investment  dedsioas  on  behalf  of  a  plan.  In  order  to 
act  prudently  in  making  investment  dadaioaa,  the 
trustees  must  consider,  among  other  factors,  the 
availability,  risks,  and  potential  return  of 
alternative  investmenU  for  the  plan,  investing  plan 
assets  in  loans  meeting  theae  criteria  wouid  not 
satufy  section  404(a)(1)  if  such  loaas  would  provide 
the  plan  with  less  return,  in  comparison  to  liak,  than 
comparable  investments  available  to  the  plan  or  if 
such  loans  would  involve  a  g^eater  risk  to  Ae 
security  of  plan  assets  than  other  investments 
offering  a  similar  return. 

Thus,  in  deciding  whether  and  to  %«hat  extent  to 
invest  in  mortgage  loans,  the  trustees  must  consider 
only  factors  relating  to  the  interests  of  plan 
participanU  and  beneficiartes  w  (faeir  rstiienent 
incomes.  A  decision  to  make  a  loan  may  not  be 
influenced  by  a  desire  to  stimulate  business  in  a 
particular  geographic  area  or  to  encourage  the  use 
of  union  labor  uleas  the  investment  when  judged 
solely  on  the  basis  of  ito  economic  «•!■•,  wonld  be 
equal  lo  or  superior  loaiteiBative  investments   - 
available  to  the  plan. 


procedure.  The  mortgage  banker  then 
secures  note  and  mortgage  instruments 
(which  doomients  are  prepared  with  a 
view  to  their  furture  assignment)  from 
the  borrower  and  the  borrower  begins 
construction. 

Throughout  construction,  the  mortgage 
banker  monitors  the  project  and  its 
progress,  making  the  necessary 
construction  inspections  and  paying  out 
short-term  funds  as  the  work  progresses. 
Upon  completion  of  the  project,  the 
mortgage  banker  makes  the  necessary 
inspections  and  final  payouts  and  a  loan 
closing  is  scheduled  between  the 
borrower  and  the  Plan. 

7.  Upon  completion  of  the  project,  the 
Plan's  commitment  remains  contingent 
tmtil  satisfaction  of  certain  conditions. 
The  conditions  include:  (i)  Issuance  of 
an  appraisal  by  a  member  of  the 
American  Institute  of  Appraisers 
showing  that  the  Plan  loan  will  not 
exceed  75  percent  of  the  project's 
appraised  value,  >»  (ii)  issuance  of  a  title 
policy  insuring  the  first  lien  status  of  the 
Plan's  mortgage  interest  in  an  amount  at 
least  equal  to  the  amouint  of  the  loan, 
(iii)  receipt  of  an  architect's  certificate 
that  construction  conforms  to  the  plans 
and  specifications  and  meets  appUcable 
zoning  and  ordinance  restrictions,  (iv) 
issuance  of  a  certification  fit)m  the 
appropriate  municipal  building  inspector 
that  the  project  is  complete  and  ready 
for  occupancy,  and  (v)  presentation  of  a 
hazard  insurance  policy  in  an  amount  at 
least  equal  to  the  Plan's  loan  and 
naming  the  Han  payee.  If  all  those 
conditions  are  met.  the  Plan  transfers  its 
committed  loan  funds  in  exchange  for  an 
assignment  of  the  note  and  mortgages. 
Typically,  the  borrower  would  sign  a 
direction  to  pay,  authorizing  the  Plan  to 
make  the  loan  to  the  borrower  by  paying 
the  loan  amount  to  the  mcHlgage  banker. 
Other  documentation  (such  as  title 
insurance  policies,  certifications  and 
appraisals)  are  also  reviewed  and 
tranferred  at  this  time. 

8.  As  part  of  the  loan  offering,  the 
mortgage  banker  may  agree  to  service 
the  l(Hig-term  loan  on  behalf  of  the  Plan. 
This  servicing  includes  receipt  and 
handling  of  scheduled  payments, 
preparation  and  maintenance  of 
accounts  (sho%ving  allocation  of 
payments  between  principal  and 
interest],  periodic  inspections  of  the 
property,  and  demands  for  proof  of 
continuing  hazard  insurance  coverage. 


'•  In  this  connection,  H  riKMild  be  noted  that 
while  the  Plan  may  agree  to  tend  ap  to  75  percent  of 
appraised  value,  the  loan  will  not,  in  any  event, 
exceed  actual  borrower  disbursements.  Thus,  the 
Plan  loan  will  reimburse  for  costs  but  will  not 
provide  any  additional  funds  that  the  boirower 
might  otherwise  use  for  his  ovm  aooMnt  prior  to 
repayment 


As  compensation  for  such  service,  the 
mortgage  banker  typically  receives  from 
the  Plan  an  amount  equal  to  one-eighth 
of  one  percent  per  aimum,  of  the  unpaid 
amount  of  the  loan.** 

9.  In  summary,  the  applicant  represent 
that  the  statutory  criteria  contained  in 
section  408(a]  of  the  Act  have  been 
satisfied  because: 

(a)  The  Plan  has  vigorous  standards 
for  the  approval  of  any  mortgage  loan; 

(b)  The  Trustee  will  review  and 
approve  ail  application  for  financing; 

(c)  No  more  than  25%  of  the  Plan's 
assets  will  be  invested  in  mortgage 
loans;  and 

(d)  No  mortgage  loans  will  be  made  to 
parties  in  interest. 

For  Further  Information  Contact  Mr. 
Alan  H.  Levitas  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-ft«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Ck)de, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 


"  The  compensation  paid  for  mortgage  servicing 
with  respect  to  s  given  mortgage  depends  on  the 
then  existing  "market"  conditions. 
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Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  appHcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  10th  day  of 
November,  1986. 
Elliot  I.  Daniel, 

Assistant  Administrator  for  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc.  86-25953  Filed  11-17-88;  8:45  am] 

MLUNG  CODE  4S10-2«-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability 

AGENCV:  National  Archives  and  Records 
Administration.  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  monthly  of  all 
agency  requests  for  records  disposition 
authority  (records  schedules)  which 
include  records  being  proposed  for 
disposal  or  which  reduce  the  records 
retention  period  for  records  already 
authorized  for  disposal.  The  first  notice 
was  published  on  April  1, 1985.  Records 
schedules  identify  records  of  continuing 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 
U.S.C.  3303a(a). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  January  20, 1987. 

ADDRESS:  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NIR).  National  Archives  and  Records 
Administration.  Washington,  DC  20408. 
Requestors  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 


SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  contrcd  the  accumulation  of 
records.  Federal  agencies  prepre  records 
schedules  which  specify  when  the 
agency  no  longer  needs  them  for  current 
business  and  what  happens  to  the 
records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive;  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 
This  public  notice  identifies  the 
Federal  agencies  and  their  appropriate 
subdivision  requesting  disposition 
authority,  includes  a  control  number 
assigned  to  each  schedule,  and  briefly 
identifies  the  records  scheduled  for 
disposal.  The  complete  records  schedule 
contains  additional  information  about 
the  records  and  their  disposition. 
Additional  information  about  the 
disposition  process  will  be  furnished 
with  each  copy  of  a  records  schedule 
requested. 

Schedules  Pending  Approval 

1.  Department  of  the  Air  Force, 
Directorate  of  Administration,  Records 
Management  Branch  (Nl-AFU-87-3). 
Reports  and  other  records  pertaining  to 
assessment  of  liability  for  loss  of 
government  property. 

2.  Department  of  the  Air  Force, 
Directorate  of  Administration  (Nl-AFU- 
87-4).  Lisitngs  used  in  payrolling. 

3.  Department  of  the  Army,  Office  of 
the  Adjutant  General  (NCl-AU-85-63). 
Competition  Advocacy  Files. 

4.  Department  of  Agriculture, 
Agricultural  Research  Service,  Market 
Quality  Research  Division  (Nl-136-86- 
2).  Line  project  records  created  between 
1953-64  relating  to  the  testing,  shipping 
and  storage  of  fruit,  and  include  project 
description  forms  and  electrostatic 
copies  of  forms  used  to  submit 
manuscripts  for  publication. 

5.  Department  of  Agriculture, 
Agricultural  Research  Service  {Nl-310- 
88-2).  Grant  case  files,  1924-53,  from  the 
Bureau  of  Animal  Industry  (defunct) 
documenting  submission  of  applications 
for  grants  or  cooperative  projects. 

6.  Department  of  Agriculture, 
Agricultural  Research  Service  (Nl-310- 
86-3).  Bureau  of  Animal  Industry 
(defunct)  monthly,  quarterly,  and  annual 
reports  relating  to  staffing,  status  of 
experiments,  cooperative  efforts; 


experiment  working  papers;  and 
miscellaneous  correspondence, 
drawings,  and  sketches  relating  to 
animal  husbandry  activities  of  the 
Bureau. 

7.  Central  Intelligence  Agency  (NCl- 
263-84-11).  The  CIA  shedule  is 
classified  in  the  interest  of  national 
security  pursuant  to  Executive  Order 
12356  and  is  further  exempt  from  public 
disclosure  pursuant  to  the  National 
Security  Act  of  1947,  50  U.S.C.  403(d)(3), 
and  the  CIA  Act  of  1949,  50  U.S.C.  403g. 

8.  Federal  Maritime  Commission  (Nl- 
358-86-1).  Update  to  the  Commission's 
comprehensive  schedule  including 
disposition  standards  for  agreement 
files. 

9.  General  Services  Administration, 
Office  of  Administration,  Audit 
Resolution  Program  (Nl-2e9-87-3). 
Records  include  contract  and  internal 
audit  resolution  case  files  and  GAO 
audit  reports  case  files. 

10.  Department  of  Housing  and  Urban 
Development,  Office  of  Public  Housing 
(Nl-207-86-2).  Land  docket  files,  printed 
legislative  files  and  defense  housinig 
land  record. 

11.  Department  of  Housing  and  Urban 
Development.  New  Communities 
Development  Corporation  (NCDC)  (Nl- 
207-86-4).  Drawings  of  service  systems, 
including  fire  protection,  sewage,  and 
drainage  sytems,  that  do  not  have 
sufficient  value  for  documenting  unique 
aspects  of  NCDC  planned  communities. 

12.  United  States  Information  Agency, 
Voice  of  America  (Nl-306-86-5). 
Records  of  the  Tape  Library  consisting 
of  paper  copies  of  a  numerical  index 
now  maintained  electronically,  a 
selective  name  index,  and  extra  copies 
of  a  master  set  name  index  scheduled 
for  archival  retention. 

13.  National  Archives  and  Records 
Administration,  Office  of  Records 
Adminstration  (Nl-GRS-87-1).  Revision 
of  General  Records  Schedule  12 
(Communications  Records),  item  4 
(Telephone  Summaries]  to  include 
disposition  standards  for  "call  detail" 
records. 

14.  Office  of  Persoimel  Management, 
Office  of  Information  Management  (Nl- 
146-87-1).  Central  Office  master 
addressee-index  of  central  office 
correspondence. 

15.  Department  of  State,  U.S.  National 
Commission  for  UNESCO  (Nl-59-86^). 
Motion  picture  film  from  the  Library  of 
the  Commission  that  were  produced  by 
UNESCO. 

16.  Tennessee  Valley  Authority, 
Office  of  Energy  Use,  Division  of  Energy 
Use  and  Distributor-Relations  (NCl- 
142-85-6).  Electric  sales  statistical  data, 
exclusive  of  annual  reports  that  have 
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been  designated  for  future  transfer  to 
the  National  Archives. 

17.  Tennessee  Valley  Authority, 
Division  of  Engineering  Design, 
Architectural  Support  Branch  (Nl-142- 
86-3).  Site  planting  and  planning 
drawing.  1951-1975. 

18.  Department  of  Transportation, 
Office  of  the  Secretary,  Departmental 
Office  of  Civil  Rights  (Nl-398-86-3). 
Minority  certification  appeals  Hie. 

Dated:  November  12, 1986. 
Frank  G.  Buike, 

Acting  Archivist  for  the  United  States. 
[FR  Doc.  8ft-25932  Filed  ll-17-fl8;  8:45  am] 

MLUNQ  CODE  7S1S-41-II 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light  Co.  (Shearon 
Harris  Nuclear  Power  Plant);  Receipt  of 
Petition  for  Director**  Decision 

Notice  is  hereby  given  that  by  petition 
dated  October  17, 1986,  Mr.  Wells 
Eddleman  and  the  Coalition  for 
Alternatives  to  Shearon  Harris  (CASH) 
requested  that  the  Director  of  Nuclear 
Reactor  Regulation  issue  an  order  to 
Carolina  Power  &  Light  Company 
(CP&L)  to  require  it  to  show  cause  why 
the  construction  permit  for  its  Shearon 
Harris  facility  should  not  be  modified  or 
revoked  and  issuance  of  its  operating 
license  be  denied  or  delayed  pending 
resolution  of  a  number  of  issues.  The 
bases  for  the  requested  action  are 
alleged  deficiencies  in  CP&L's  quality 
assurance  program  for  electrical  safety- 
related  components,  alleged  lack  of 
requisite  character  and  technical 
capability  to  operate  the  Shearon  Harris 
facility  as  evidenced  by  two  recent 
employee  discrimination  cases  before 
the  Department  of  Labor,  and 
allegations  of  improper  documentation 
and  performance  of  certain  construction 
procedures. 

The  petition  is  being  considered 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  A  copy  of  the 
petition  is  available  for  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H.  Street,  NW..  Washington,  DC 
20555,  and  at  the  local  Public  Document 
Room  for  the  Shearon  Harris  facility 
located  at  the  Richard  B.  Harrison 
Library.  1313  New  Bern  Avenue, 
Raleigh,  North  Carolina  27610. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  November,  1986. 


For  the  Nuclear  Regulatory  Ck)mmis8ion. 
HaroU  R.  Denton. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  88-26017  Filed  11-17-66;  8:45  am] 

BILLMO  CODE  76«>-01-ll 


[Docket  Na  50-440] 

Cleveland  Electric  Illuminating  Co.,  et 
aL;  Issuance  of  Fadllty  Operating 
License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Conunission  (the 
Commission  or  NRC),  has  issued  Facility 
Operating  License  No.  NPF-58  to  the 
Cleveland  Electric  Illuminating 
Company.  Duquesne  Light  Company. 
Ohio  Edison  Company,  Pennsylvania 
Power  Company  and  the  Toledo  Edison 
Company  (licensees)  which  authorizes 
operation  of  the  Perry  Nuclear  Power 
Plant.  Unit  No.  1  (the  facility),  at  reactor 
core  power  levels  not  in  excess  of  3579 
megawatts  thermal  (100  percent  rated 
power)  in  accordance  with  the 
provisions  of  the  License,  the  Technical 
Specifications  and  the  Environmental 
Protection  Plan.  The  issuance  of  this 
License  was  approved  by  the  Nuclear 
Regulatory  Commission  at  a  meeting  on 
November  7, 1986,  and  supersedes  the 
license  for  fuel  loading  and  low  power 
testing.  License  NPF-45  issued  on  March 
18.1986. 

The  Perry  Nuclear  Power  Plant,  Unit 
No.  1,  is  a  boiling  water  reactor  located 
near  Lake  Erie  in  Lake  County,  Ohio, 
approximately  35  miles  northeast  of 
Cleveland.  Ohio. 

The  License  is  effective  as  of  the  date 
of  issuance.  The  application  for  the 
License  complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulatons  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on 
February  13, 1981  (46  FR  12372). 

The  Commission  has  determined  that 
the  issuance  of  this  License  will  not 
result  in  any  Environmental  impacts 
other  than  those  evaluated  in  the  Final 
environmental  Statement  since  the 
activity  authorized  by  the  License  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-58,  with  Technical 


Specifications  (NUREG-1204)  and  the 
Environmental  Protection  Plan;  (2)  the 
reports  of  die  Advisory  Committee  on 
Reactor  Safeguards,  dated  July  13, 1982 
and  March  17, 1986;  (3)  the 
Commission's  Safety  Evaluation  Report, 
dated  May  1982  (NUREG-0887),  and 
Supplements  1  through  10;  (4)  the  Final 
Safety  Analysis  Report  and 
Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto;  and  (8)  the  Final  Environmental 
Statement,  dated  August  1982  (NUREG- 
0884], 

lliese  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  DC  20555.  and  at  the  Perry 
Public  Library,  3753  Main  Street.  Perry, 
Ohio  44081.  A  copy  of  Facility  Operating 
License  No.  NPF-58  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  AttenUon: 
Director,  Division  of  BWR  Licensing. 
Copies  of  the  Safety  Evaluation  Report 
and  its  Supplements  1  through  10 
(NUREG-0887)  and  the  Final 
Environmental  Statement  (NUREG- 
0884)  may  be  purchased  at  current  rates 
fi-om  the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  or  may  be  ordered  by  calling  (202) 
275-2060  or  (202)  275-2171  or  by  writing 
to  the  Superintendent  of  Docuiments, 
U.S.  Government  Printing  Office,  Post 
Office  Box  37082.  Washington.  DC 
20013-7082.  All  orders  should  cleariy 
identify  the  NRC  publication  number 
and  the  requesters  GPO  deposit  account, 
or  VISA  or  Mastercard  number  and 
expiration  date. 

Dated  at  Bethesda,  Maryland,  this  13th  day 
of  November  1986. 

For  The  Nuclear  Regulatory  Commission. 
Walter  R.  Butler, 

Director.  BWR  Project  Directorate  No.  4. 
Divison  of  BWR  Licening. 
[FR  Doc.  86-26018  Filed  11-17-86;  8:45  am] 
BtLUiM  CODE  TStO-OI-M 


[Docket  No.  50-255] 

ConsuoHMTs  Power  Co.;  Consideration 
of  issuance  of  Amendment  to  Facility 
Operating  Ucense  and  Opportunity  for 
Prior  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
20,  issued  to  Consumers  Power 
Company  (the  licensee),  for  operation  of 
the  Palisades  Plant  located  in  Van  Buren 
County,  Michigan. 
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The  proposed  license  amendment 
woidd  provide  Technical  Specifications 
applicable  to  an  expanded  storage 
capability  for  spent  &iel  at  Palisades 
Plant.  This  expansion  is  to  be 
accomplished  by  installing  new  storage 
racks  in  approximately  one-half  of  the 
spent  fuel  pool  The  proposed 
modifications  will  increase  the  spent 
fuel  storage  capacity  of  Palisades  from 
798  to  892  fuel  assemblies,  thus  allowing 
a  fidl  core  discharge  capability  for  two 
fuel  cycles  (Cyde  B  and  Cycle  9)  longer 
than  with  exising  racks.  The  spent  fuel 
storage  pool  will  be  divided  into  two 
reigons.  Region  1  contains  the  existing 
storage  racks  which  have  a  nominal 
center-to-center  spacing  of  10.25  inches 
and  its  designed  to  accommodate  non- 
irradiated,  fully  enriched  fuel.  Region  2 
will  contain  the  new  racks  which  have  a 
nominal  center-to-center  spacing  of  9.17 
inches.  Placement  of  fuel  in  Region  2  is 
restricted  by  bumup  and  enrichment 
limits. 

The  specific  changes  proposed  to 
Technical  Specifications  are: 

Specification  4.2.1— Reference  7  for  Table 
4.2.1  has  been  expanded  to  include  the  new 
Specification  5.4.2f. 

Specification  5.4.2t>— This  section  is 
deleted  because  no  spent  fuel  storage  racks 
with  an  I1.2S-inch  center-to-center  distance 
exist  in  the  Palisades  spent  fuel  pool.  A  single 
rack  with  11.25  inch  by  10.69  inch  cent«--to- 
center  spacing  will  be  located  in  the  spare 
(north)  tilt  pit  The  other  racks  which  will 
exist  in  the  spent  fuel  pool  and  spare  [north] 
tilt  pit  have  either  10.25  inch  (Region  I)  or  9.17 
inch  (Region  11)  center-to-center  distances. 
(These  three  types  of  racks  are  covered  by 
SpecificationB  S.4.2C  and  5.4.2d.] 

Specification  5.4.2o— This  section  has  been 
expanded  to  describe  the  two  region  spent 
fuel  pool  and  the  existing  racks  which  make 
up  Region  I  of  the  spent  fuel  pool. 

Specification  5.4.2d— Describes  the  Region 
II  racks  and  the  method  used  to  detennine 
which  spent  fuel  can  be  stored  in  Region  IL 

Specification  5.4.2e — LimiUi  the  maximum 
amount  of  U-235  which  can  be  stored  in  the 
spent  fuel  pool  and,  therefore,  ensures  the 
applicability  of  the  calculations  used  in  the 
Safety  Analysts. 

Specification  5.4.2f— Clarifies  the 
requirement  that  spent  fuel  pool  water  boron 
concentration  will  be  at  least  1720  ppm. 

Specification  5.4.2  g  and  h— Changes  the 
alpha  character  designation. 

Specification  5.4.2i— Restricts  the  storage 
of  spent  fuel  in  Re^on  n  racks  to  that  fuel 
which  has  the  required  minimum  bumup  and 
assures  the  hiel  enrichment  limits  assumed  in 
the  Safety  Analysis  will  not  be  exceeded. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act},  and  the  Commission's 
regiilations. 

By  December  18, 1986,  the  licensee 
may  file  a  request  for  a  hearing  with 


respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  pefitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designate 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  wll  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petititoner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  ct  ihe  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  natter,  and  the  basis  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respusct  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C.  10154.  Under  section 
134  of  the  NWPA,  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding,  is  authorized  to  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  {mxxdures  in 
section  134  provide  for  oral  argument  on 
matters  in  controversy,  preceded  by 
discovery  under  the  Commission's  rules, 
and  the  designation,  following  argument 
of  only  those  factual  issues  that  involve 
a  genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  only  those  issues  foimd  to 
meet  the  criteria  of  section  134  and  set 
for  hearing  after  oral  argument 

The  Commission's  rule  implementing 
section  134  of  the  NWPA  are  foimd  in  10 
CFR  Part  2.  Subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors"  (pablished  at  50  FR 
41662  (October  15. 1885).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argument  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  under  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  ten  (10)  days  of  an  order  granting 
a  request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2. 
Subpart  G.  continue  to  govern  the  filing 
of  requests  for  a  hearing  or  petitions  to 
intervene,  as  well  as  the  admission  of 
contentions.)  The  presiding  officer  shall 
grant  a  timely  request  for  oral  argument 
only  upon  a  showing  of  good  cause  by 
the  requesting  party  for  the  failure  to  file 
on  time  and  after  providing  the  other 
parties  an  opportunity  to  respond  to  the 
untimely  request  ff  the  presiding  officer 
grants  a  request  for  oral  argument  any 
hearing  held  on  the  application  shaO  be 
conducted  in  accordanoe  with  the 
hybrid  hearing  procedures.  In -essence, 
those  procedures  limit  tiie  time  available 
for  discovery  and  require  that  an  oral 
argument  be  held  tO'detomine  whedier 
any  contentions  mu«t  be  resolved  m  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  timely  requests  oral 
argument  and  if  aU  antimely  requests 
for  oral  argument  are  denied,  then  the 
usual  procedures  in  10  CFR  Part  2. 
Subpart  G,  apply. 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  fded  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW. 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10]  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800} 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Ashok  C.  Thadani: 
(petitioners'  name  and  telephone 
number),  (date  petition  was  mailed], 
(plant  name),  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Judd  L  Bacon,  Esq., 
Consumers  Power  Company,  212  West 
Michigan  Avenue,  Jackson.  Michigan 
49201. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)--(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  20. 1986  as 
supplemented  by  submittals  dated  April 
16  and  24,  July  24  and  October  16, 1986, 
which  are  available  for  public 
inspection  at  the  Conunission's  Public 
Document  Room,  1717  H  Sti«et,  NW., 
Washington,  DC,  and  at  the  Van  Zoeren 
Library,  Hope  College,  Holland. 
Michigan  49423. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  November  1986. 


For  the  Nuclear  Regulatory  Commission 
Ashok  C.  Thadani. 

Director,  PWR  Project  Directorate  No.  8. 
Division  of  PWR  Licensing-B. 
(FR  Doc.  86-26019  Filed  11-17-86;  8:45  am] 

BHJJNO  CODE  7SMHI1-M 


[DOCKET  NO.  50-395] 

South  Carolina  Electric  &  Gas  Co.  and 
South  Carolina  PutiHc  Service 
AutlKKity;  Iwuance  of  Amendment  to 
Facility  Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  54  to  Facility  Operating 
License  No.  NPF-12,  issued  to  South 
Carolina  Electric  and  Gas  Company, 
and  South  Carolina  Public  Service 
Authority  (the  Ucensees],  which  revised 
the  Technical  Specifications  for 
operation  of  the  Virgil  C.  Summer 
Nuclear  Station,  Unit  1  (the  facility) 
located  in  Fairfield  County,  South 
Carolina.  The  amendment  is  effective  as 
of  the  date  of  issuance  and  until  the  end 
of  the  fifth  refueling  outage. 

The  amendment  changes  the 
Technical  Specifications  to  modify 
steam  generator  tube  plugging 
requirements  for  tube  defects  located  in 
the  tubesheet  region. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  tiiis  action  in 
the  Federal  Register  on  March  21, 1986 
(51  FR  9007).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (51  FR  26484. 
July  23, 1986)  related  to  the  action  and 
has  concluded  that  an  environmental 
impact  statement  is  not  warranted 
because  there  will  be  no  environmental 
impact  attributable  to  the  action  beyond 
that  which  has  been  predicted  and 
described  in  the  Commission's  Final 
Environmental  Statement  for  the  facility 
dated  May  1981. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  16, 1986, 
revised  August  15,  and  September  15. 
1986,  and  as  supplemented  May  8.  and 
October  20, 1986,  (2)  Amendment  No.  54 


to  License  No.  NPF-12.  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessment.  All  of 
these  items  are  available  for  public 
inspection  at  the  Conunission's  Public 
Document  Room.  1717  H  Sti^et,  NW., 
and  at  the  Fairfield  County  Library, 
Garden  and  Washington  Streets. 
Winnsboro.  South  Carolina  29810.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director,  Division  of  PWR  Licensing-A. 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  Noveml>er,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Lester  S.  Rubenstein, 

Director.  PWR  Project  Directorate  No.  2, 
Division  of  PWR  Licensing-A,  Office  of 
Nuclear  Reactor  Regulation. 

[¥9.  Doc.  86-28020  Filed  11-17-86;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Exemption 
From  ttie  Bond/Eacrow  Requirement 
Relating  to  ttie  Sale  of  Assets  l»y  an 
Employer  Who  Contrttxites  to  a 
Multiemployer  Piai^  MDS  Acquisition 
Corp. 

AOENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACnON:  Notice  of  pendency  of  request. 

summary:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
joint  request  (torn  MDS  Acquisition 
Corporation  and  Culbro  Corporation  for 
an  exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(l](B]  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended. 
Section  4204(a)(1)  provides  that  the  sale 
of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  not  constitute  a  complete  or 
partial  withdrawal  from  the  plan  if 
certain  conditions  are  met  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
five-plan-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  exemption  request.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  their  views  on  it. 
DATE:  Conunents  must  be  submitted  on 
or  before  December  18, 1986. 
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:  AH  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Director,  Corporate  Policy  and 
Regulations  Department  (35100),  Pension 
Benefit  Guaranty  Coiporatioa  2020  K 
Street  NW..  Washington,  DC  20006.  The 
non-confidential  portions  of  the  request 
for  an  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  at  the  PBGC  Communications 
and  Public  Affairs  Department,  Suite 
7100,  at  the  above  address,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Carter  Foster,  Attorney,  Corporate 
Policy  and  Regulations  Department 
(35100).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006;  telephone  202- 
956-5050  (202-956-5059  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of  a 
contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met 
These  conditions,  enumerated  in  section 
4204(a)(l)(A}-{C).  are  that— 

(A)  the  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to  the 
operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  the  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  the  contract  of  sale  provides  that  if 
the  purchaser  withdraws  from  the  plan 
within  the  first  five  plan  years  beginning 
after  the  sale  and  fails  to  pay  any  of  its 
liability  to  the  plan,  the  seller  shall  be 
secondarily  liable  for  the  liabifity  it  (the 
seller)  would  have  had  but  for  section 
4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 


to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred  and 
the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  fi-om  the  purchasers's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  histoiy  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  maimer 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfied 
the  other  requirements  of  section 
4204(a)(1). 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR 
Part  2643),  a  request  for  a  variance  or 
waiver  of  the  bond/escrow  requirement 
under  any  of  the  tests  established  in  the 
regulation  (S§  2843.12-2643.14)  is  to  be 
made  to  the  plan  in  question.  "The  PBGC 
will  consider  waiver  requests  only  when 
the  request  is  not  based  on  satisfaction 
of  one  of  the  four  regulatory  tests  or 
when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regrjdatory 
tests  is  privileged  or  confidential 
financial  information  with  the  meaning 
of  section  552(b)(4)  of  the  Freedom  of 
Information  Act. 

Under  §  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
§  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the  proposed 
variance  or  exemption. 


escrow  requirement  of  section 
4204(a)(1)(B)  as  it  applies  to  the 
purchase  of  the  assets  of  the 
Metropolitan  Distribution  Services,  Inc. 
("the  Purchased  Facility")  from  the 
Culbro  Corporation.  In  die  information 
that  supports  the  request,  the  Parties 
represent,  among  other  things,  that: 

1.  On  September  15, 1986,  MDS 
Acquisition  Corporation  piutihased  fivm 
the  Culbro  Corporation  the  assets  of 
Metropolitan  Distribution  Services,  Inc. 

2.  Employees  at  the  Purchased  Facility 
are  covered  by  the  following 
multiemployer  pension  plans  and,  but 
for  the  appUcation  of  section  4204,  the 
Seller  would  have  the  following 
estimated  withdrawal  liabihty: 


Plan  name 

Estiniatad 

MMy 

Trucking  EmployM«  ol  Nottfi  Jifsay  (Local  560)... 

Local  153  Pension  Fund 

lUE  AFL-OO  Panaon  Fun!  (L*ctf  332) ..„ 

Teamttan  Paraion  Fund  ol  PHtaMptM  ami 

825.000 
0 

« 

0 

Local  805  Penaion  Fund     .         _ 

260.000 

The  Request 

The  PBGC  has  received  a  joint  request 
from  MDS  Acquisition  Corporation  ("the 
Buyer")  and  the  Culbro  Corportion  ("the 
Seller")  for  an  exemption  from  the  bond- 


3.  The  Buyer  has  assumed  the 
obligation  to  contribute  to  the 
multiemployer  pension  plans  on  behalf 
of  the  employees  at  the  Purchased 
Facility. 

4.  The  Seller  has  agreed  to  be 
secondarily  liable  for  any  withdrawal 
liability  should  the  Bkiyer  withdraw  bom 
the  Fimd  within  five  years  of  fhe  sale. 

5.  The  amount  of  the  bond/escrow 
that  would  be  required  of  the  Buyer 
imder  section  4204(aj(l)(B)  is 
approximately  $500,000  based  on  the 
1985  contributions  or  the  3-year  average 
of  the  contributions  to  each  plan. 

6.  The  Buyer's  net  tangible  assets 
immediately  after  the  purchase  exceed 
the  withdrawal  liability  the  Seller  would 
have  had  if  not  for  section  4204.  bi 
support  of  this  asserim,  a  pro-forma 
financial  statement  and  balance  sheet 
were  submitted  that  indicate  that, 
immediately  following  die  jnirchase,  the 
buyer's  net  tangible  assets  were 
$1,000,000,  exceeding  the  estimated 
withdrawal  liability  of  the  Seller  by 
more  than  $700,000.  Further,  the  Buyer 
submitted  projectiont  of  net  income 
over  the  next  five  yetrs  that  indicate 
after  tax  Income  growing  fitim  $491,000 
to  $1,465,000. 

8.  Copies  of  the  request  were  sent  to 
each  concerned  Fuik 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  request  to  the  above  address. 
All  comments  will  be  made  a  part  of  the 
record.  Comments  received,  as  well  as 
the  relevant  non-confidential 
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infonutton  submitted  ■  wuppoA  of  tbe 
requot  vnU  be  arabfak  iar  pitik 
inspectioB  at  tia  addren  set  fartk 
above. 

Inwd  at  Ytechn^on,  DC.  tan  flag  IZA  day 
of  Novenber.  ISMu 
KathknP.Utiiff. 
Executive  Director. 
[FR  Doc.  ae-250«S  Filed  11-17-flS;  «:«  ml 
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SECURmES  AND  EXCHANGE 
COHMISGION 

(Relmsstto.  34-23803;  FHs  Nos.  4-308 
SR-NYSE-86-17] 

SeH-Regulatory  Organlzationa; 
PropoMd  Rule  Chanea;  Nmv  Yortc 
Stock  ExdMnga.  Inc. 


agency:  Securities  and  Exchai^e 

Commission. 

action:  Request  for  additional 

comments  and  announcement  of  date  of 

hearings. 

SUMMARt:  The  New  York  Stock 
Exchange,  Ina  f'NYSF')  currently 
prohibits  die  listing  of  issuers  that  have 
outstanding  coHunon  stock  with  uneqaal 
voting  rights.  The  Comnission  has 
published  notice  of  a  proposed  NYSE 
rule  change  that  would  permit  listing  of 
issuers  with  shares  that  have  unequal 
voting  rights,  provided  that  certain 
conditions  are  satisfied.  In  view  of  the 
importance  and  complexity  of  the  issues 
raised  by  the  proposed  rule  change,  the 
Commission  has  determined  to  hold 
public  hearings  on  December  18  and  17, 
1986.  This  release  sets  fordi  particular 
issues  of  interest  to  the  Qunmission  that 
commentators  may  wish  to  address 
either  in  written  submission  or  duiiug 
the  public  hearings. 
DATES:  Written  comments  should  be 
submitted  no  later  than  December  5, 
1986.  Persons  interested  in  appearing  at 
the  hearings  should  submit  their 
requests,  in  writing,  no  later  than 
November  26, 1986.  The  sdiedule  of 
appearances  will  be  announced  by  the 
Commission  shortly  before  the  hearings 
commence.  Persons  scheduled  to  appear 
should  submit  the  original  and  ten 
copies  of  their  written  tectimony  l^ 
December  12, 1966. 

ADDRESSES:  Interested  persons  who  will 
not  be  appearing  at  the  heariogs  should 
submit  three  copies  of  their  views  and 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549,  and  should  refer 
to  File  Nos.  4^308  and  SR-NYSE-86-17. 
Persons  interested  in  appearing  at  the 
hearings  should  submit  their  requests  to 


Mr.  Katm  at  die  sane  address.  PabKc 
bewHigs  «^  be  held  in  <be 
ComsfiiBauu^s  pabHc  meeting  room. 
Room  ICSB,  at  the  above  address.  AB 
will  ten  Smjnmsions  and  neaiing 
transcripts  wffl  be  made  arailaUe  for 
public  inspection  and  copying  in  the 
Coraraisnon's  PabBc  Reforence  Section. 

FOR  FURTHER  OIFORIIATION  CONTACT: 

EHen  K.  Dry.  Division  of  Maricet 
Regulation,  Stop  5-1,  450  Fifth  Street. 
NW.,  Washington,  DC  20549  (202/272- 
2843]. 

SUPPLEMENTARY  information: 
I.  Introduction 

Since  the  1920s,  the  NYSEfoierally 
has  refused  to  list  m^  coaspaay  having 
classes  of  ooranon  stodc  iinith  disparate 
votiog  rights.  lUs  rale  is  often  reCecred 
to  as  the  "one  than,  one  vote"  rule. ' 
On  September  IB.  10S6,  the  NYSE, 
pursuant  to  section  19(bi  of  the 
Securities  Fxchai^  Acft  of  1934 
("Act").<  subBiitted  to  the  Conunission  a 
proposed  nile  change  that  would  allow 
companies  listed  oa  the  NYSE  to  create 
a  class  or  classes  otcoaaatm  stock  with 
unequal  voting  rights,  provided  that 
certain  conditions  relating  to  the 
creation  of  unequal  voting  rights  are 
satisfied.  Notice  of  the  proposed  nile 
c^aiige  (FHe  No.  SR-NYS&46-17)  wm 
given  in  Secmities  Exchange  Act 
Relrase  No.  23724  (October  17.  ISOS),  SI 
FR37S2S. 

Due  to  the  impartance  and  complexity 
of  the  issues  ra^ed  by  the  proposed  rale 
change,  die  Corandssion  has  decided  to 
hold  pnbtic  hearmgs  rule  change,  the 
Commission  has  decided  to  hold  public 
hearings  to  exphxe  more  fiilijr  ttw 
matters  discussed  in  this  retoase,  as  well 
as  other  issues  raised  by  the  proposed 
rule  change.'  This  release  highlights 
some  of  the  issues  raised  by  the 
proposed  nde  change  that  commentators 
may  wi^  to  address. 

n.  Backgnnud 

The  NYSE's  Listed  Company  Manual 
provides  standards  that  must  be  aoet  by 
an  issiier  in  order  to  list  the  oompany's 
securities  on  the  NY^.  These  standards 
cover  a  variety  of  coiporate  governance 
matters,  including  voting  rights. 
CurrenUy.  the  NYSE  prohibits  the  hsting 
of  a  dass  of  stock  having  onusaal  voting 
provisions  that  tend  to  rmllify  or  restrict 


.  mt  MSI  however,  ■pprfimrtfty  a 
companiei  iimled  on  the  NYSE  miapemiai  Mi 
■afaroRBent  of  tin  oos  •hari,  ant  vote  nde  yeudiiig 
an  analjrni  of  Ifae  policy  ud  •  decWoa  on  wketker 
it  shoatd  be  "^'m 

■tSU.S£.7ai(b). 

*  TVe  Cemniieeion  autfrarized  puUrc  iiearin^  on 
the  NYSE"*  proposal  at  an  open  meeting  on  October 
1ST 


the  voting  ri^its  of  a  dass,  or  that  has 
voting  power  not  in  proportion  to  die 
equity  interest  of  flie  dass  ("disparate 
voting  rig^  stock").*  Accordingly, 
companies  listed  on  the  NYSE  must 
provide  one  vote  for  each  share  of 
common  stodc  issoed.  The  American 
Stock  Exchange,  Inc.  ("Aniexn  has  less 
stringent  voting  ri^ts  requiremeats,  and 
tiie  National  Assodation  of  Securities 
Dealers,  Inc.  ("NA^T*)  has  no  sudi 
requirements.* 

In  ]nne  1964,  after  several  listed 
companies  proposed  recapitalizations 
involviqg  die  creation  of  a  second  class 
of  common  stodc  having  disparate 
voting  ri^rts,*  the  NYSE  formed  ttie 
Subcommittee  on  Shareholder 
Participation  and  Qualitative  Listing 
Standards  f*Sabconumttee")  to  consider 
the  con  tinned  appropriatenow  ol  the 
Exchange's  one  share,  one  vote  rule. 
Pending  action  by  the  NYSE  Board  of 
Governors'  on  (he  Sobconmuttee's 
reoomraendations,  the  NYSE  imposed  a 
moratorinm  on  enforcement  of  die  one 
share,  one  vote  rule. 

In  lanuary  1965,  die  Subcommittee 
published  a  report  that  recommended 
permitting  the  listing  of  issuers  widi 
dasses  of  common  stock  having 
disparate  voting  rights,  provided  that 
certain  conditions  were  met'  FoUowii^ 
the  pubhcation  of  the  recommendations 
of  the  Subcommittee,  hearings  were  held 
in  the  United  States  House  of 
Representatives  on  the  issue  of  one 
share,  one  vote.*  At  die  same  time, 
interested  members  of  Congress  and  the 
Commission  encouraged  the  NYSE,  the 
Amex  and  the  NASD  to  explore  the 
possibility  of  uniform  shareholder  voting 
standards.*  In  addition,  in  June  1965, 


*  NYSE  Lilted  Company  Manual  {  313.00. 

*  See  note  B,  infra. 

*  For  example.  General  Motora  Corporation.  Dow 
)onet  a  CoD^any,  Inc..  Hercbey  Foodi  Corporation. 
vn  Tne  Goutal  Cuipuation  nave  issued  stock 
haviag  disparate  vetiag  risiits  since  early  19B4. 

^  NYSE  Si^conmittae  on  Shareholder 
Partidpatioa  and  Qaaiitativc  ListiBg  Standards. 
btitkdSapert—OoalCkmt  Capifiiaition  (Janaary 
3.  loas)  ("SiibcamBitlee  Report").  7W  conditiaas 
were:  (1)  Approval  by  two-^irds  of  all  shares:  (2]  if 
the  isssuer  lias  a  majority  of  independent  directors, 
approval  by  a  majority  oi  such  directors:  if  no 
majority  of  independent  directors,  approval  by  aS 
independnet  diiecturs.  (3)  a  ratio  of  voting 
differential  no  greater  than  one  to  ten:  and  (4) 
subataatiaUy  tin  same  rights  of  the  boldera  of  the 
two  rissswi  of  ooniBOB  stock  except  for  voting 
power  yer  sb«e.  Suboommittae  Report  at  4-6. 

*  iaapact  of  Catpotmte  Takeoven:  Hearings  Befcre 
the  Subcomm.  on  Securities  of  tbe  Senate  Cooun.  on 
Banking.  Housing  and  Urban  ASairs,  aoih  Cong..  1st 
Sess.  1110-234  (1965). 

*  The  Amex'i  voting  rights  stoodardi  are  less 
stringent  than  those  of  the  NYSE.  See  Amex 
Company  Guide.  {  IZZ.  Tbe  NASD  has  no  voting 
rights  standards  for  stocks  quoted  on  NASDAQ. 
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legislation  was  introduced  that  would 
have  imposed  a  one  share,  one  vote  rule 
on  publicly  traded  securities  regardless 
of  the  market  in  which  the  securities  are 
traded.*" 

The  joint  efforts  by  the  NYSE,  Amex. 
and  NASD  to  develop  acceptable 
uniform  listing  standards  concerning 
voting  rights  were  not  successful."  On 
September  16. 1986.  the  NYSE  submitted 
to  the  Commission  a  proposed  rule 
change  to  modify  its  one  share,  one  vote 
standard.  In  the  NYSE's  view,  its 
proposal  reflects  the  recognition  "that 
the  Exchange  can  neither  dictate 
corporate  governance  standards  of  other 
self-regulatory  organizations  ["SROs"]. 
nor  unilaterally  maintain  such  standards 
not  required  by  other  market  centers  in 
today's  competitive  environment."  '* 

m.  Description  of  the  NYSE  Proposal 

Under  the  NYSE's  proposal,  the  one 
share,  one  vote  rule  would  be  modified 
to  permit  the  listing  of  a  class  or  classes 
of  common  stock  having  disparate 
voting  rights,  if  a  majority  of  the  issuer's 
independent  directors,  and  a  majority  of 
its  pubhc  shareholders'"  eligible  to  vote, 
have  approved  such  class  or  classes.** 


>«  H.R.  2783.  the  Shareholder  Democracy 
Protection  Act  wai  introduced  by  Congreuman 
)ohn  D.  Dingell.  Identical  legislation,  a  1314.  was 
introduced  by  Senator*  O'Amato,  Metzenbaum,  and 
Crsnaton.  Neither  proposal  was  reported  out  of 
committee. 

' '  In  reaching  its  conclusion  not  to  impose  listing 
standards  relating  to  voting  rights,  the  NASD  relied 
in  part  on  a  study  it  commissioned  from  Professor 
Daniel  R.  Fischel  of  the  University  of  Chicago. 
Fischel,  Organized  Exchange*  and  0>e  Regulation  of 
Dual  Class  Common  Stock  (March  1985)  ("Fischel 
Study").  The  major  conclusion*  of  the  Fischel  Study 
are  that:  (1)  Exchange*  have  strong  incentives  to 
adopt  voting  rules  that  benefit  investors;  (2)  no 
reason  exists  to  believe  that  competition  among 
exchanges  on  the  subject  of  voting  rule*  is 
undesirable;  (3)  legitimate  business  reasons  exist  for 
dual  class  common  stock;  (4)  empirical  evidence 
suggests  that  dual  class  common  stock  is  desirable 
for  certain  types  of  firms;  (S)  many  arguments 
regarding  corporate  democxary  are  based  on  a 
misconception  of  the  corporate  form  of  firm 
organization:  and  (6)  there  may  be  significant  costs 
associated  with  prohibiting  dual  class  common 
stock.  See  Fischel  Study  at  5-8. 

'•  Letter  from  John  J.  Phelan.  Jr..  Chairman  and 
Chief  Executive  Officer.  NYSE,  to  John  Shad, 
Chairman.  SEC  dated  September  16. 1966.  at  3 
("September  16  letter"). 

"  "Public  shareholder*"  comprises  the  beneficial 
owners  of  the  issuer's  voting  equity  securities  who 
are  not  directora.  officen,  or  members  of  their 
immediate  families  of  their  affiliates,  or  affiliates  of 
the  issuer.  See  note  25.  infra. 

**  Listed  companies  that  have  created  disparate 
voting  rights  stock  during  the  moratorium  period 
without  the  required  approval  would  have  two 
year*  from  the  date  the  proposal  enters  into  effect 
to  comply  with  the  rule. 


Companies  that  apply  for  a  listing  on  the 
NYSE  and  have  outstanding  any  class  of 
stock  with  disparate  voting  rights,  must 
obtain  the  required  approvals  prior  to 
listing.  No  approval  is  necessary  if  such 
stock:  (1)  Was  outstanding  at  the  time 
the  company  first  became  a  public 
company,  or  (2)  was  distributed  pro  rata 
among  the  distributor's  common 
shareholders  in  a  spin-off  transaction 
where  the  distributor  is  not  the  issuer." 

In  its  letter  accompanying  the 
proposed  rule  change,  the  NYSE  states 
that  the  proposal  to  permit  companies  to 
adopt  classes  of  stock  having  disparate 
voting  rights  "maintain[s]  investor 
safeguards  and  fosters  continued 
shareholder  participation  in  corporate 
policy."  »«  The  NYSE  also  points  out 
that  these  approval  requirements  exceed 
"requirements  of  state  law  as  well  as 
those  of  any  odier  self-regulatory 
organization."  »^  Furthermore,  the  Board 
of  Directors'  decision  to  adopt  the  rule 
proposal  takes  into  account  increases 
that  have  occurred  since  adoption  of  the 
NYSE's  one  share,  one  vote  standard  in 
corporate  governance  initiatives  that 
provide  public  investors  with  added 
protections." 

rv.  Request  for  Comments 

The  modification  of  the  NYSE's 
longstanding  one  share,  one  vote  policy 
raises  a  number  of  significant  legal  and 
policy  issues.  The  rule  dates  back  to  the 
1920s,  a  period  during  which  there  was  a 
public  outcry  when  several  large  NYSE 
listed  companies,  such  as  Dodge 
Brothers,  Inc.  and  Industrial  Rayon 
Corporation,  distributed  common  stock 
having  no  voting  rights.*"  Scholars  have 
debated  the  advantages  and 
disadvantages  of  dual  classes  of 
stock  *o  and  aigued  for  and  against 


'•  The  approval  requirements  set  forth  in  the 
NYSE's  proposal  are  significantly  different  from  the 
conditions  recommended  in  the  Subcommittee 
Report  See  note  7,  $upra. 

■•  September  16  letter,  supra  note  12.  at  3. 

"Id. 

••  Id.  These  initiatives  include  disclosure 
requirements  under  the  federal  securities  laws,  the 
requirement  of  at  laast  two  independent  directors 
on  the  boards  of  NYSE-listed  companies,  and  the 
requirement  that  each  NYSE-listed  company  have 
an  audit  committee  composed  of  independent 
directors.  SR-NYSB-86-17.  Form  19b-4  at  4-5. 

'•  Seligman.  The  One  Shore,  One  Vote 
Controversy,  Report  for  the  Investor  Responsibility 
Research  Center,  Inc.  (January  1986). 

"  See,  e.g..  Buxbaum,  The  Internal  Division  of 
Powers  in  Corporate  Governance.  73  Calif  L  Rev. 
1671  (1985)  (although  dual  classes  of  stock  serve 
some  reasonable  purposes,  shareholder 
participation  is  important  to  the  corporate  process): 
Coffee,  Regulating  the  Market  for  Corporate 
Control:  A  Critical  Assessment  of  the  Tender 
Offer's  Role  in  Corporate  Governance.  84  Colum.  L 
Rev.  1145. 1283  (19a«)  (dual  classification  of  stock  is 
a  takeover  defensive  tactic  that  should  be 
controlled):  De  Angela  and  De  Angelo,  Managerial 


federal  action  in  this  area.**  Although 
the  intense  debate  within  the  scholarly 
commimity  does  not  provide  clear 
answers,  it  does  serve  to  show  that  the 
NYSE's  proposal  to  modify  its  one  share, 
one  vote  rule  raises  significant  issues 
regarding  corporate  accoimtability, 
tender  offer  defensive  tactics,  and 
competition  among  SROs,  among  other 
matters.  Accordingly,  this  release 
highlights  certain  issues  raised  by  the 
proposal  that  commentators  may  wish 
to  address.  Interested  persons  may,  of 
course,  address  any  other  issues  they 
believe  are  relevant  to  the  NYSE's 
proposal.  1 


Ownership  of  Voting  Ri^ts.  14  /.  Fin.  Econ.  33 
(1985)  (the  value  of  non-voting  stock  is  less  than 
that  of  voting  stock):  Deat.  Dual  Class  Common 
Slock:  A  Reply  to  Profestor  Seligman.  54  Geo. 

Wash.  L  Rev. (19860  (forthcoming)  (in  many 

instances  the  creation  of  dual  classes  of  stock  does 
not  hurt  shareholders):  Fischel  Study,  supra  note  11 
(dual  classes  of  stock  serve  useful  purposes):  Jamil. 
The  Stock  Price  Effects  of  NYSE  Delisting  for 
Violating  Corporate  Governance  Rules  (1984);  Jog  & 
Riding.  Price  Effects  of  Dual-Class  Shares.  42  Fin. 
Analysts/.  58  (Jan.-Feb.  1986)  (relationship  between 
voting  rights  and  share  market  value):  Lease, 
McConnell  &  Mikkelson,  The  Evidence  on  Limited 

Voting  Stock:  Motives  and  Consequences, 

Midland  Corp.  F.J. (Bummer  1986)  (creation  of 

class  of  stock  with  limited  voting  rights  can  be 
viable  for  closely-held  aad  other  corporations): 
Lease,  McConnell  A  Mikkelson,  The  Market  Value 
of  Control  in  Publicly-Traded  Corporations.  11  /. 
Fin.  Econ.  439  (1983)  (shares  with  superior  voting 
rights  are  more  highly  valued  by  investors):  Partch, 
The  Creation  of  a  Class  af  Limited  Voting  Common 

Stock  and  Shareholder  Wealth, /.  of  Fin.  Econ. 

(forthcoming)  (no  evidence  that  shareholders 

are  harmed  by  creation  of  common  stock  with 
limited  voting  rights):  Sebgman,  Equal  Protection  in 
Shareholder  Voting  Rights:  The  One  Share,  One 

Vote  Controversy.  54  Ge».  Wash.  L  Rev. (1986) 

(forthcoming)  (non-votin|  stock  results  in  inefficient 
corporate  management  and  is  unfair  to  public 
shareholders);  Address  by  John  C.  Whitehead 
before  the  19th  Aimual  Conference  on  Wall  Street 
and  the  Economy  at  The  New  School  for  Social 
Research.  "The  Changing  Face  of  Wall  Street." 
February  2. 1985.  at  10-  IS;  and  |.  Whitehead.  Don't 
Bend  the  Big  Board's  Rules.  Fortune,  March  18, 1985, 
at  185  (one  share,  one  vole  should  be  retained).  Cf 
Ratner,  The  Government  of  Business  Corporations: 
Critical  Reflections  on  the  Rule  of  "One  Share.  One 
Vote. "  56  Cornell  L  Rev.  1  (1970)  (proponent  of  one 
person,  one  vote  standard,  under  which  each 
shareholder  casts  one  vote  regardles  of  the  size  of 
his  or  her  holdings). 

'■  Coffee,  supra  note  20  (Commission  has 
authority  to  act):  Dent  siyira  note  20  (Congress 
should  take  action):  Karael.  The  SECs  Power  to 
Regulate  Stockholder  Voting  Rights.  N.Y.L.J..  August 
21, 1986.  at  1  (hereinafter  "Karmel  August  1986 
Article")  (Commission  has  authority  to  act);  Karmel. 
Is  One  Share.  One  Vote  Archaic?  N.  Y.L/.,  February 
26. 1985  (hereinafter  "Kamel  February  1985 
Article")  (Commission  has  authority  to  act);  Ratner, 
supra  note  20  (Congress  ahould  take  action); 
Seligman.  supra  note  20  (Commission  should  take 
action);  and  Whitehead,  $upro  note  20  (Commission 
should  act). 
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A.  Shadd  the  NYSE's  Prnpoaal  Be 
Approved  as  Proposed.  Approval 
Subject  to  Modifications,  or 
Disapproved? 

The  NYSE  and  the  Pacific  Stock 
Exchange,  Incoiporated  ("PSE")**  are 
the  only  exdianges  that  impose  a  listing 
standEtrd  reqniriiig  that  every  share  of 
nommon  stock  have  equal  voting  rights. 
The  NASD  has  no  such  requirement  iat 
NASDAQ  quoted  stocks,  and  the 
Amex's  restrictions  on  dual  classes  of 
stock  are  less  severe  than  flie  NYSFs.*' 
In  the  September  18  letter  flie  NYSE 
stated  that  the  current  competitive 
environment  among  SROs  {i.e.. 
competition  from  the  NASD  and  the 
Amex  for  listings]  influenced  its 
decision  to  propose  a  modification  to  its 
one  share,  one  vote  poHcy.** 

The  Comnrission  aoKcits  comments  on 
the  foliowii^  questions: 

1.  Requiring  the  NYSE  To  Retain  lU  One 
Share,  One  Vote  Policy 

a.  ^Krald  the  NYSE  be  required  to 
retain  its  one  share,  one  vote  policy?  in 
this  context,  commentators  slvoald 
address  whether  there  are  any 
differences  bet««wen  NYSE-4isted 
companies  and  companies  listed  or 
traded  on  o^wr  maiiiets  that  justify 
requiring  Ae  NYSE  to  maintain  its  one 
share,  one  vote  policy. 

b.  If  the  NYSE  were  required  to  retain 
its  one  share,  one  vote  nde,  what  woidd 
the  costs  and  benefits  be  to  the  NYSE, 
issuers,  aod  investors?  Comnentatort 
should  address  wtielber  ihe  NYSE  wil 
be  competitively  disadvantaged,  as  it 
claims,  by  losing  listings  to  other 
maricets  if  it  n  required  uniiateri^  to 
maintain  its  one  share,  one  vote  pefiqr. 
Will  the  lack  of  a  onedtare,  one  vote 
rule  at  oOierSROs  cause  NTSE-li«ted 
companies  to  delist,  or  i^Saenoe  tssaers 
not  to  list  on  the  NYSE  ia  die  first  place? 
In  addition,  commentators  ahoidd 
address  whether  the  NYSE  derives 
certain  benefits  from  beiqg  the  only 
primary  market  requiring  one  share,  one 
vote  for  ail  companies  listed  00  the 
Exchange. 


"  The  PSE  has  filed  with  the  Commission  a 
proposed  rule  dhange  lo  eliminate  this  requirement. 
File  No.  SR^I>S£-M-23. 

"  The  Amex  cuiieiitiy  allows  a  listed  company  lo 
issue  a  class  of  stock  that  has  the  righl  to  elect  only 
a  minority  of  the  board  of  directors.  Tor  example, 
Wang  laboratories,  Inc.  was  listed  on  the  Amex 
after  it  caea«ed  «  dass  of  Mock  that  e«6(led  Ms 
holders  to  elect  2SK  «f  Ike  Band  af  Qaactars.  Titt 
Amex's  Board  of  Governors  has  approved  a 
pro^sal  to  unead  Aaesc'sndea  laood  any 
restricMoBS  oo^luaJ  cbss  issusBces  fay  .^aex  liated 
companies.  See  letter  from  Arthur  l«vitt  Jr- 
Chairman.  NYSE,  to  JohnS-R.  Shad.  Chairman.  SEC, 
dated  Nsveaiber  ia  ISSB. 

■•  September  IS  letter,  supn  aote  12.  at  3. 


2.  Axlequacy  of  the  NYSE's  Proposed 

Standards  for  Allowing  Daal  Classes  of 
Stock  and  Whether  They  Should  Be 
Modified 

If  fte  NYSE  proposal  to  permit  fisting 
of  dual  class  stock  is  approved,  the 
Commission  must  decide  if  the 
corporate  procedures  to  create  dual 
classes  of  stock  set  forth  in  the  proposal 
are  sufBcient  or  should  be  modified 
Under  the  proposal,  listed  companies 
may  create  a  class  or  classes  of  stock 
havipg  di^aarate  voting  rights  if  such 
securities  have  been  approved  by:  (1)  A 
majority  of  the  iadepeDdent  directors  of 
the  issuer;  and  (2)  a  majority  of  the 
votes  oligihla  io  be  cast  by  the  public 
sharehtaUers. 

A  cooqjany  issuing  stock  with 
disparate  voting  rights  at  its  inoeptioo  or 
before  becoming  a  public  cooipany 
would  not  hare  to  obtain  shai^ulder 
approval  If  a  company  has  rianars  at 
st(x±  wiih  disparate  voting  righto 
OBtstanding  at  the  time  it  applies  for 
NYSE  hstizig,  the  company  wsvld  have 
to  meet  the  NYSE's  approval 
retpnrements  before  being  permitted  to 
fist  on  the  NYSE. 

Some  of  the  ({uestions  arising  from  the 
NYSE's  proposed  standards  for 
permitting  the  issuance  of  (Masses  of 
stock  having  disparate  voting  rights  are 
as  follows: 

a.  Do  the  NYSE's  approval 
requiremeats  adequately  protect  the 
interests  of  shareholders?  hi  this 
context,  commentators  «t»<MHd  focus  on 
what,  if  any.  ckaages  should  be  made  to 
the  NYSE's  proposal  to  adequatelj 
protect  investsrs. 

b.  Which  sharahohiers  ahonld  be 
eligible  to  vote  and  why?  The  NYSE 

proposal  currently  requires  a  vote  by  the 
majority  of  public  shareholders.  Public 
shareholders  are  defined  as  beneficial 
owners  who  are  not  directors,  officers  or 
members  of  their  immediate  families  or 
their  affiliates,  or  affiliates  of  (tie 
issuer.**  Commentators  should  address 
the  adequacy  trf  flris  deflnititm  generaBy 
and.  in  particular,  whether  a  stock- 
holder holding  10  percent  or  more  of  the 
stock  should  be  deeaaed  to  be  a  pablic 
shareholder  iar  porposea  (tf  tfaia 
requirement.** 


c.  Shoald  more  Aian  a  simple  majority 
be  required  for  shareholder  approval 
and.  if  aa.  why?  In  this  regard,  we  note 
that  the  NYSE's  Sobcomnuttee  Report 
originally  reooamended  a  two-thirds 
majonty  vote.*''  Given  that  the  proposed 
requirement  is  for  a  am  jority  of  ail  those 
eligible  to  vote,  wotiki  a  hi^er 
requirement  impase  disproportioBate 
costs  in  seeking  additiaaal  votes? 

d.  Should  periodic  reaffinaatioB  by 
shareholders  or  iadepeadeflt  directors  of 
the  dual  class  votiqg  stock  be  required? 
If  reaffirmation  were  required,  how 
often  should  it  occur?  In  this  connection, 
we  note  that  the  NYSE  has  indicated 
that  it  considered  a  reaffirmation 
requirement  and  rejected  it  as 
infeasible.** 

e.  Should  there  be  a  requirement  tiiat 
some  minimum  level  of  voting 
participaticm  for  any  class  of  common 
stock  be  retained  [e.g.,  a  maxiranra  one 
to  ten  ratio  or  fdl  voting  rights  for 
certain  isaaes)?  If  so,  %vhat  woirfd  be  a 
reasonable  standard  and  why?  The 
Commission  notes  that  the  NYSE's 
Sabooamiittee  Report  ori^naUy 
suggested  a  ratio  of  voting  <h£faential 
per  ahare  of  no  more  than  one  to  ten.** 

f.  The  NYSE's  proposal  will  permit 
certain  oompanies  to  retain  dual  classes 
of  stock  with  no  shareholder  ajqiroval 
required  wliile  reqiiiriog  others  to  obtain 
shareholder  approval  within  two  years. 
Are  these  grandfather  clauses 
reasonable  or  should  they  be  expanded 
or  restricted?  Vt  so,  how  and  why? 

g.  What  should  the  disclosure 
obligations  be  for  companies  proposing 
to  issue  classes  of  stodc  having 
disparate  voting  rights?  *«  In  this 
connection,  the  Commission  notes  a 
stody  by  its  Office  of  Ae  Chief 
Economist  determined  that  the  stock  of 
NY^  companies  feD  by  an  average  of  9 
percent  upon  annotmoement  <rf  a 
multifde  class  recapitalization.* 'Should 
this  potential  price  effect  be  disclosed? 

B.  Should  a  One  Share,  One  Vote  Policy 
or  Any  Other  Alternative  Be  Applicable 
to  Other  SecuriUes  Markets 

Commentators'  views  on  whether  the 
NYSFs  proposal  should  be  a|q>roved  or 
disapproved  may  depend,  to  a  certain 


"  For  purposes  of  flie  rule,  fhe  term  "^t^ij"'"  js 
detmed  pursuant  to  Secuiitias  Excha^ie  Act  finle 
12b-2 117  era  2l0.12b-Z  (igsen.  which  says  an 
affiliate  is  a  person  that  directly  or  indireedy, 
through  me  ar  mare  itr  i— iiliaiit  i.  oolroh.  m  m 
controlled  by.  «r  is  under  oaanoa  oaoiral  wMh,  4he 
person  sjtecifiad. 

"  Tlie  NYSE  has  speciGcaHy  raised  this  issue  in  a 
letter  to  Chaiman  Shad.  See  September  16  letter. 
supra  Bole  IS.  st  Z. 


"  See  sole  7,  sttfira. 

*'  September  16  letter,  supra  note  12.  at  2. 

*•  See  note  7,  sapra. 

*"  For  example.  Professor  Dent  suggests  that  the 
rnmraiasina  coold  reqnire  issaen  seekiag  approval 
of  aivarior  votiMS  stock  ts  disclose  praauneBtly 
whether  the  new  stock  may  be  sold  to  insiders  at 
less  than  its  market  value:  whether  other 
shareholders  may  be  excluded  from  purchasing  it 
or  that  insiders  may  use  superior  voting  stock  to 
thwart  a  takeover  or  to  divert  much  of  the  contrd 
premium  to  themselves.  Dent,  sapra  note  ZO. 

■•  {arrell.  ivpra  note  20. 
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extent,  on  whether  the  Commission 
intends  to  impose  uniform  standards 
across  all  securities  markets.'*  In  this 
regard,  we  note  that  certain 
commentators  have  addressed  the 
question  of  whether  the  Commission 
should  not  only  disapprove  the  NYSE's 
proposal  but  also  require  all  exchanges 
and  the  NASD  to  adopt  a  one  share,  one 
vote  policy.'*  Others  believe  that  it  is 
more  appropriate  for  Congress  to 
address  this  issue  and  enact 
legislation.'*  Accordingly, 
commentators  may  wish  to  address  the 
following  issues: 

1.  Should  a  uniform  one  share,  one 
vote  policy  be  applied  across  all 
securities  markets?  Specifically,  should 
all  NYSE-  and  Amex-listed  common 
stocks,  and  NASDAQ-quoted  common 
stocks  be  subject  to  the  same  voting 
rights  policy? 

2.  Even  if  a  uniform  policy  is 
developed,  should  certain  types  of 
companies  or  situations  uniformly  be 
exempted  from  such  a  policy?  For 
example,  should  there  be  an  exemption 
to  a  one  share,  one  vote  rule  for:  (a)  As 
the  NYSE  proposal  permits,  companies 
that  had  disparate  voting  rights  at  the 
time  the  company  first  became  publicly 
owned;  (b)  companies  that  in  connection 
with  providing  venture  capital  to  small 
or  medium  size  businesses,  acquire 
control  of  those  businesses;  (c)  growth 
or  unseasoned  companies;  and  (d)  stock 
issued  in  connection  with  a  merger  the 
pay  out  of  which  is  related  to  the 
underlying  company  [e.g..  CM  classes  E 
and  H)? 

3.  Should  a  distinction  be  made 
between  disenfranchisement  situations 
and  cases  where  a  purchaser  never 
expects  to  have  equal  voting  rights.  For 
example,  should  recapitalizations  be 
permitted  where  management,  or  a 
small  group  of  shareholders  ("control 
group"),  have  exercised  voting  control 
over  a  corporation  since  it  has  become  a 
public  corporation?  If  such  a  distinction 
is  appropriate,  should  it  be  extended  to 
other  analogous  cases  where  the  control 
group  has  held  voting  control  for  a 
substantial  period  of  time? 

4.  If  a  uniform  policy  should  be 
developed,  should  the  Commission  or 
Congress  mandate  such  a  policy? 


"  Section  19(c)  [15  U.S.C.  78s(c)l  of  the  Exchange 
Act  empowers  the  Commission  to  amend  or  rescind 
the  niles  of  an  SRO. 

"  See  Coffee,  supra  note  2ft  Fischel.  supra  note 
r.;  Karmel  February  1985  and  August  1986  Articles. 
supra  note  21.  Seligman.  supra  note  20:  and 
Whitehead,  supra  note  20. 

"  Dent,  supra  note  20.  See  Ratner.  supra  note  20. 


C.  Further  Issues  With  Respect  to  the 
NYSE's  Proposal 

1.  Certain  institutional  investor 
interest  groups  have  implied  that 
investment  decisions  of  institutional 
investors  will  be  affected  by  the  nature 
of  the  voting  rights  associated  with 
common  stock.  The  Commission  would 
be  interested  in  receiving  further 
information  on  this  claim  and  data  on  its 
potential  effect  on  the  marketplace. 

2.  The  Commission  is  interested  in 
any  state  law  implications  arising  from 
either  approving  the  NYSE's  proposal  or 
requiring  all  exchanges  and  the  NASD 
to  adopt  a  one  ihare,  one  vote  policy. 

•        *        *        •        « 

The  Commission  also  welcomes 
comments  on  any  issues  raised  by  the 
proposal  that  are  not  set  forth  above. 
The  public  hearings  are  scheduled  to 
begin  Tuesday,  December  16, 1986,  in 
Room  1C30  of  the  Commission's 
headquarters,  450  Fifth  Street,  NW., 
Washington,  DC.  The  hearings  will  run 
from  9:30  a.m.  to  12:30  p.m.  and  from  2:00 
p.m.  to  5:00  p.m.  on  both  December  18 
and  17.  Although  every  attempt  will  be 
made  to  allow  all  interested  persons  to 
appear,  time  may  not  allow  it. 
Therefore,  panels  made  up  of 
representative  groups,  such  as  public 
companies,  institutional  investors, 
shareholders,  SROs,  academicians,  and 
state  regulatory  bodies,  may  be  formed. 
The  schedule  of  appearances  will  be 
announced  before  the  hearings  begin. 
People  selected  to  appear  at  the 
hearings  should  submit  an  original  and 
ten  copies  of  the  text  of  prepared 
statements  not  later  than  December  12, 
1986.  All  participants  are  invited  at  the 
time  of  their  appearance  to  make  copies 
of  their  statements  available  to  persons 
attending  the  hearings. 

Dated:  November  13, 1986. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  85-26049  Filed  11-17-86;  8:45  am] 

BILUNO  COOC  NIO-fl-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Redaction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 


the  public  that  the  agency  has  made 
such  a  submission. 

date:  Comments  should  be  submitted 
within  21  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies  I 

Copies  of  forms,  request  for  clearance 
(S.F.  83),  suporting  statement, 
instructions,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Submit  comments  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Elizabeth  M. 
Zaic,  Small  Business  Administration, 
1441  L  Street,  NW..  Room  200. 
Washington.  DC  20416.  Telephone: 
(202)  653-6623 
OMB  Reviewer:  Patricia  Aronsson. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Washington.  DC  20503, 
Telephone:  (202)  395-7231 
Title:  Nomination  for  the  Small  Business 
Contractor  and  Subcontractor  of  the 
Year  Award 
Form  Nos.:  SBA  883,  SBA 1365 
Frequency:  Annually 

Description  of  Respondents:  Federal 
agencies  and  prime  contractors 
nominate  their  prime  contractors  and 
subcontractors,  by  use  of  these  forms, 
whose  performance  records  serve  as 
outstanding  examples  of  the  competence 
and  expertise  of  small  business.  The 
Small  Business  Prime  Contractor  and 
Subcontractor  of  the  Year  are  chosen 
from  these  nominations. 
Annual  Responses:  S27 
Annual  Burden  Hours:  1.308 
Type  of  Request- Exiension 
Elizalieth  M.  Zaic, 

Deputy  Director,  Office  of  Administrative 
Services,  Small  Businass  Administration. 
(FR  Doc.  86-25976  Filed  11-17-86;  8:45  am] 
BIUJNG  CODE  •02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  44485] 


Baltimore-London  Service  Case; 
Assignment  of  Proceeding 

This  proceeding  has  been  asigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  Future  communications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U.S.  Department  of 
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Transportation.  Office  of  Hearings,  M- 
50,  Room  g400A,  Nassif  Bldg.,  400  7th 
Street.  SW..  Washington.,  DC  20590, 
telephone  (202)  366-2142. 

Dated  at  Washington,  DC,  November  12, 
1986. 

Elias  C.  Rodriguez, 

Chief  Administrative  Law  Judge. 

(FR  Doc.  86-26011  Filed  11-17-86;  8:45  am] 

BtLUNO  CODE  4t1(^e2-M 


Federal  Railroad  Administration 

IBS-Ap.-No.2601] 

Burlington  Northern  Railroad  Co., 
NorfoUc  and  Western  Railway  Co.,  and 
CliilHcottie  Southern  Railroad  Co.; 
Postponement  of  Public  Hearing 

The  public  hearing  scheduled  for 
November  20. 1986,  in  Chillicothe, 
Missouri,  concerning  the  captioned 
block  signal  application,  has  been 
postponed  indefinitely. 

The  postponement  is  being  made  at 
the  request  of  one  of  the  applicants  for 
the  signal  discontinuance,  the  Burlington 
Northern  Railroad  Company. 

In  the  application  that  will  be  the 
subject  of  this  hearing,  the  Burlington 
Northern  Railroad  Company,  the 
Norfolk  and  Western  Railway  Company, 
and  Chillicothe  Southern  Railroad 
Company,  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for 
approval  of  the  proposed  discontinuance 
of  the  trafilc  control  signal  system  from 
Brookfield.  Missouri,  to  Maxwell, 
Missouri,  on  the  Burlington  Northern 
Raiboad,  including  the  modification  of 
Sumner  Interlocking,  where  the 
Chillicothe  Southern  Railroad  crosses  at 
grade  the  Burlington  Northern  Railroad, 
and  modification  of  the  Norfolk  and 
Western  Railway  Company  junction  at 
Maxwell.  This  proceeding  is  identified 
as  FRA  Block  Signal  Application  No. 
2601.  (See  the  original  hearing  notice 
published  October  6, 1986.  at  51  FR 
35577.) 

FRA  regrets  any  inconvenience 
caused  by  the  postponement  of  this 
hearing. 

Issued  in  Washington,  DC.  on  November 
14, 1986. 

loseph  W.  Wakh, 

Associate  Administrator  for  Safety. 

[FR  Doc.  86-26113  Filed  11-14-86;  4:50  pm) 

BILUNO  CODE  4t10-0e-« 


Maritime  Administration 

[Dodtet  S-79S] 

United  States  Unes,  Inc.;  Application 
for  Waiver  Pursuant  to  Section  804  of 
the  Merchant  Marine  Act,  1936,  as 
Amended 

By  order  served  December  3, 1984 
(approved  November  30, 1984 — Docket 
S-760).  the  Maritime  Administrator 
waived  the  provisions  of  section  804(a) 
of  the  Merchant  Marine  Act,  1936,  as 
amended  (46  U.S.C.  1222)  (Act)  to  allow 
United  States  Lines,  Inc.  (USL)  to  enter 
into  certain  foreign  flag  vessel  charters 
and  space  charters.  The  foreign-fiag 
vessels  serve  as  feeders  in  support  of 
USL's  non-subsidized  )umbo  Econship 
container  vessels  which  operate  in 
Round-the-World  service  eastbound. 
The  waiver  specified  the  ports  to  be 
served,  the  number  of  vessels  to  be 
operated  in  each  port  range,  and  the 
maximum  FEU  capacity  per  vessel. 

The  waiver  was  granted  for  a  period 
of  two  years  through  December  31. 1986, 
subject  to  the  provision  that  USL  would 
be  required  to  file  by  October  1, 1986,  a 
detailed  feasibility  study  regarding  the 
factors  necessitating  any  extension  of 
the  waiver  beyond  December  31. 1986. 
including  the  feasibility  of  operating  the 
feeder  service  with  unemployed  U.S.- 
flag  vessels,  including  any  USL  might 
have  available;  purchase  of  foreign-flag 
vessels  for  reflagging  under  the  U.S.-flag; 
and  joint  arrangements  with  U.S.-flag 
operators  in  the  trade. 

By  application  dated  September  30, 
1986,  USL  requests  that  the  Maritime 
Administrator  renew  its  present  waiver 
permitting  the  chartering  of  foreign  flag 
feeder  vessels  or  the  chartering  of  space 
aboard  such  vessels,  in  order  to  support 
the  continued  operation  of  USL's  12 
U.S.-flag  Jumbo  Econships  in  Round-the- 
World  service.  USL  specifically  seeks 
renewed  waiver  of  the  provisions  of 
section  804(a)  of  the  Act,  as  well  as  the 
comparable  provisions  appearing  in 
USL's  operating-differential  subsidy 
contract,  for  a  period  of  five  years, 
beginning  January  1. 1987. 

USL  advises  that  since  approval  of 
USL's  present  section  804  waiver  in 
November  1984,  USL  has  carefully 
examined  all  alternative  means  for 
feeding  cargo  to  and  from  its  Round-the- 
World  service.  USL  also  advises  that  it 
has  retained  the  services  of  chartering 
consultants  and  the  economic  consulting 
firm  of  Temple,  Barker  &  Sloane,  Inc.  to 
assist  it  in  analyzing  the  various  options. 
The  detailed  investigation  was 
conducted  pursuant  to  the  terms  of  the 


Maritime  Administrator's  order  granting 
USL's  present  waiver.  USL  indicates 
that  no  viable  U.S.-flag  feeder 
alternatives  were  found,  as  stated  in  the 
affidavits  and  reports  that  accompany 
its  application,  but  the  present  request 
reflects  a  significant  reduction  in  the 
geographic  scope  of  the  necessary 
waiver  and  the  number  of  foreign-flag 
feeder  vessels  to  be  chartered  by  USL 

USL's  specific  renewal  request 
encompasses  the  following  vessel  and 
space  charter  arrangements: 


Man 

Une  haul  pon 

Feeoer  ports 

Num- 
ber o< 

mum 
FEU 

vessels 

capacify 
per 

vessel 

Khor  Fakkan  . 

A  UAE  Port  AD 

2 

275 

Bahrain.  Muscat  > 

Khof  Fakkan 

Muscat'  Cochin. 

2           22S 

or 

Bombay.  Karachi 

Singapore 

Singapore  

Cotombo.  Madras. 
Calcuna.  ChakML 
Cnmagong.  Port 
Kelang' 

3 

22S 

Kaohsiung 

Pt*pp<ne  Islands  

1 

»90 

'  Muscat  win  be  served  by  the  Arabnn  Gult  feeders  or 
alternatively,  the  west  coast  o(  Inda  feeders,  but  not  at  the 
same  time 

•  Port  Kelang  capacity  wM  no*  exceed  an  average  o(  55 
FEUs  per  week;  this  capacity  may  be  provided  either  by 
chartered  feeders  or  by  space  dnanar  arrangemems 

'Alternatively,  this  capacity  may  be  provided  by  space 
charter  arrangements 

USL's  application  and  supporting 
materials  may  be  inspected  in  the  Office 
of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  in  such 
application  within  the  meaning  of 
section  804  of  the  Act  and  desiring  to 
submit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate  with  the  Secretary,  Maritimj 
Administration,  Room  7300,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
December  2, 1986.  This  notice  is 
published  as  a  matter  of  discretion.  The 
Maritime  Administrator  will  consider 
any  comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies]) 

By  Order  of  the  Maritime  Administrator. 
Dated:  November  13. 1986. 

lames  E.  Saari, 

Secretary. 

[FR  Doc.  86-25983  Filed  11-17-86;  8:45  am] 

MIXING  COOE  4910-ai-M 
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Research  and  Special  PrognMiw 
Adroinistration 

Technical  npeflne  Safety  Standards 
Committee/Technical  Hazardous 
Liquid  PipeHne  Safety  Standards 
Committee;  Joint  Public  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  joint  meeting  of  the 
Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  on  December  4, 
1988,  at  9:00  a.m.  in  Room  3442  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

The  purpose  of  the  meeting  is  to 
present  information  and  data  to  enable 
the  Advisory  Committee  to  assist  and 
advise  the  Administrator  of  the 
Research  and  Special  Programs 
Administration  (RSPA)  in  the  evaluation 
of  issues  raised  and  recommendations 
made  by  Congressional  Committees 
relating  to  RSPA's  pipeline  safety 
program. 

Attendance  is  open  to  the  public,  but 
limited  to  the  space  available.  With 
approval  of  the  Executive  Director  of  the 
Committees,  members  of  the  public  may 
present  oral  statements  on  the  subject. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  is  requested  to  notify  Linda 
Craver.  Room  8409,  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC 
2059a  telephone  202-366-1640.  of  the 
topics  to  be  addressed  and  the  time 
requested  to  address  each  topia  The 
presiding  officer  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committee 
before  or  after  any  session  of  the 
meeting. 

Dated:  November  13, 1986. 

Richard  L  Beam, 

Associate  Director  for  Regulation.  Office  of 
Pipeline  Safety. 

(FR  Doc.  86-25954  Filed  11-17-86;  8:45  am] 

BILUNG  CODE  4910-«Mi 


Urban  Mass  Transportation 
Administration 

New  Jersey  Transit;  Sections  3  and  9 
Grant  Obligations 

agency:  Urban  Mass  Transportation 
Administration  (MTA).  DOT. 
action:  Notice. 


summary:  Pub.  L.  99-500  signed  into  law 
by  President  Reagan  on  October  18, 
1986,  contained  a  provision  requiring  the 
Urban  Mass  Transportation 


Administration  to  publish  an 
announcement  in  the  Federal  Register 
each  time  to  a  grant  is  obligated 
pursuant  to  Sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended.  The  statute  requires  that 
the  annoimcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Fleiichman,  Chief,  Resource 
Management  Dlvison,  (202)  366-2053, 
400  Seventh  Street,  SW..  Washington. 
DC  20590. 


SUPPLEMENTARY  INPORMATKNC  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  ia  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  Section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  Pub.  L  99-500.  UMTA  reports  the 
following  grant  information: 


Trarnit  property 


UMTA  Section  3  grants 
New  Jersey  Transit.. 

UMTA  section  9  grants: 
None 


Grant  Na 


NJ-03-00e3 


Grant 
amount 


$20,000,001 


Oct.  28.  19e& 


Issued  on  Novonbeer  13, 1988. 
Ralph  L.  Stanley, 
Administrator. 
[FR  Doc.  86-26012  Filed  11-17-86;  8:45  am] 

BUJJNG  CODE  4910-S7-M 


UNITED  STATES  INFORMATION 
AGENCY  I 

Fuibright  Teacher  Exchange  Program 

The  United  States  Information  Agency 
seeks  to  secure  the  services  of  two 
institutions  of  higher  education  to 
coordinate  and  implement  orientation/ 
workshop  programs  in  the  United  States 
for  the  Fuibright  Teacher  Exchange 
Program.  The  Fuibright  Teacher 
Exchange  Program  provides 
opportunities  for  U.S.  teachers  to 
exchange  teaching  positions  with 
foreign  counterpart  teachers  for  an 
academic  year. 

Universities  or  colleges  in 
metropohtan  Washington.  DC.  with 
schools  or  colleges  of  education  or 
graduate  programs  in  international 
studies,  and  located  within  reasonable 
proximity  of  Washington,  DCs 
international  gateway  airports,  are 
invited  to  submit  project  proposals  for 
grants.  For  application  information, 
please  contact  Mr.  David  N.  Levin  no 
later  than  December  la  1986,  at  the 
following  addrets:  Teacher  Exchange 
Branch  (E/ASX),  Office  of  Academic 
Programs,  United  States  Information 
Agency,  301  Fourth  Street,  SW., 
Washington,  DC  20547.  Phone:  (202) 
485-2555. 

Dated:  November  13, 1986. 
Charles  N.  Canestvo 
Federal  Register  Liaison. 
[FR  Doc.  86-25978  Filed  11-17-86;  8:45  am) 

BILUNO  CODE  I33(M>1-M 


[Delegation  Order  Na  86-6] 

Director,  Office  of  Contracts; 
Designation  as  Senior  Procurement 
Executive 

Pursuant  to  the  authority  vested  in  me 
as  Director  of  the  United  States 
Information  Agency  by  Reorganization 
Plan  No.  2  of  1977;  hy  the  Federal 
Property  and  Administradve  Services 
Act  of  1949,  as  ameaded,  (41  U.S.C  251. 
et  aeq.]\  the  Office  of  Federal 
Procurement  Policy  Act.  aa  amended  (41 
U.S.C  401,  et  8eq.\i  and  other  Federal 
statutes:  and  by  Executive  Orders  12048 
of  March  27, 197a  and  12352  of  March 
17, 1982.  the  Director  of  the  Office  of 
Contracts  of  the  Bureau  of  Management, 
is  hereby  designated  the  Senior 
Procurement  Executive  in  accordance 
with  the  provisions  of  41  U.S.C  414(3) 
and,  further,  is  hereby  delegated  the 
authority: 

1.  To  acquire  personal  property, 
services  (including  oonstruction)  and 
real  property  by  contract  and.  in 
addition,  to  make  grants  (which  shall 
hereafter  be  deemed  to  include  grants- 
in-aid)  and  cooperative  agreements; 

2.  To  ensure  that  Agency  operations 
for  contracts,  grants  and  cooperative 
agreements  are  conducted  in  an  efficient 
manner,  consistent  with  applicable 
provisions  of  law,  Executive  Order  and 
regulation; 

3.  To  redelegate  any  authority  granted 
hereunder  to  the  extent  permitted  by 
law.  Executive  Order,  regulation  or  this 
Order; 

4.  To  issue  regulations,  procedures 
and  directives  in  the  Manual  of 
Operations  and  Administration 
regulating  contracts,  grants  and 
cooperative  agreements; 

5.  To  develop,  in  cooperation  with  the 
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Department  of  State  and  with  the 
International  Development  Cooperation 
Agency  or  the  Agency  for  International 
Development,  uniform  or  joint 
regulations  governing  contracts,  grants 
and  cooperative  agreements  made  in 
foreign  countries; 

6.  To  determine  sources,  to  solicit  and 
to  evaluate  bids  and  offers,  and  to 
conduct  all  negotiations  for  the 
acquisition  of  personal  property, 
services  (including  construction)  and 
real  property  on  behalf  of  the  Agency, 
and  to  designate  other  Agency 
representatives  to  participate  in  specific 
negotiations  of  Agency  contracts; 

7.  To  ensure  in  all  negotiations  the  full 
and  proper  participation  of 
representatives  of  the  General  Counsel, 
aff^ected  offices  and  elements,  which 
participation  shall  be  considered 
necessary  in  all  negotiations  of 
consequences,  unless  it  is  obvious  to  all 
concerned  that  such  participation  is  not 
needed; 

8.  To  determine  recipients  of  grants 
and  cooperative  agreements,  to  conduct 
discussions  with  proposed  recipients  of 
grants  and  cooperative  agreements,  and 
to  designate  the  Agency  participants  in 
such  discussions,  except  that  the  Senior 
Procurement  Executive  may  not  limit  the 
existing  power  of  the  Board  of  Foreign 
Scholarships  to  select  recipients  of 
grants: 

9.  To  designate  and  to  define  the 
authority  of  such  Agency  personnel  as 
may  be  necessary  to  administer  a 
contract,  cooperative  agreement,  or 
grant,  and  to  require  any  officer  so 
designated  to  maintain  appropriate 
records  and  to  submit  reports  required 
by  the  Senior  Procurement  Executive; 

10.  To  prescribe  records  and  reports 
which  must  be  maintained  as 
documentation  of  contract,  cooperative 
agreement  or  grant  activities; 

11.  To  develop  effective  Agency-wide 
procurement  systems  which  will 
enhance  competition,  eliminate 
unnecessary  regulations  and  paperwork, 
establish  procedures  to  ensure  that 
contractors  receive  timely  payment  and 
establish  clear  lines  of  procurement 
authority  and  accountability; 

12.  To  establish  career  development 
programs  resulting  in  a  highly  qualiHed, 
professional  procurement  work  force; 

13.  To  certify  to  the  Director  that  the 
procurement  systems  meet  approved 
criteria; 

14.  To  obtain  the  advice  and  clearance 
of  the  General  Counsel  with  respect  to 


the  form  and  legal  sufflciency  of 
documents  pertaining  to  contracts, 
cooperative  agreements  or  grants  in 
accordance  with  applicable  laws  and 
regulations,  including  regulations  set 
forth  in  the  Manual  of  Operations  and 
Administration; 
15.  Without  power  of  redelegation: 

(a)  To  authorize  a  cost  or  cost-plus-a- 
Bxed-fee  contract  or  an  incentive-type 
contract,  either  within  or  outside  the 
United  States,  its  territories  and 
possessions,  based  upon  the 
determination  made  pursuant  to  41 
U.S.C.  254  (b); 

(b)  To  authorize  advance  payments, 
based  upon  determinations  made 
pursuant  to  41  U.S.C.  255  (c); 

(c)  To  make  determinations  that  only 
specified  makes  and  models  of  technical 
equipment  and  parts  will  satisfy  the 
Agency's  needs  to  standardize  for 
additional  units  or  replacement  parts 
pursuant  to  Subpart  6.302-l(b)(4)  of  the 
federal  Acquisition  Regulation; 

(d)  to  serve  as  the  Agency  source 
selection  authority  pursuant  to  Subpart 
15.6  of  the  Federal  Acquisition 
Regulation; 

(e)  to  make  determinations  with 
respect  to  mistakes  in  bids  alleged  or 
disclosed  before  or  after  award  of 
contract  pursuant  to  Parts  14.406  and 
15.607  of  the  Federal  Acquisition 
Regulation; 

(f)  to  make  the  determination  to  enter 
into  full  and  open  competition  after 
exclusion  of  sources  pursuant  to  the 
authority  of  41  U.S.C.  253  (b); 

(g)  to  approve  justifications  for  use  of 
less  than  full  and  open  competition  as 
authorized  at  41  U.S.C.  253  (c)(1)  through 
(c)(6)  when  the  contract  amount  exceeds 
$10,000,000; 

(g)  except  with  respect  to  the 
acquisition  of  property  or  services  of 
any  kind  and  description  horn  or 
through  international  organizations; 
foreign  governments;  agencies, 
subdivisions  of  agencies,  or  other 
entities  of  foreign  governments,  to 
approve  deviations  from  clauses, 
provisions,  forms,  policies,  procedures, 
or  limitations  prescribed  in  the  Federal 
Acquisition  Regulation  when,  in  the 
judgment  of  the  Senior  Procurement 
Executive,  such  deviations  are 
necessary  for  the  effective  performance 
of  Agency  operations,  provided  that: 

(1)  each  proposed  deviation  is  cleared 
by  the  General  Counsel; 

(2)  a  record  is  maintained  of  each 
deviation,  disclosing  the  nature  of  the 


deviation  and  the  reason  therefor  and 
(3)  a  copy  of  all  deviations  shall  be 
furnished  to  the  FAR  Secretariat  in 
accordance  with  Part  1.4  of  the  Federal 
Acquisition  Regulation; 

16.  In  the  absence  of  a  specific 
delegation  of  authority  from  the  Director 
or  redelegation  of  authority  from  the 
Senior  Procurement  Executive,  no  officer 
or  employee  of  the  Agency  shall  be 
authorized,  on  behalf  of  the  Agency,  to 
solicit  bids  or  offers:  to  negotiate 
contracts,  grants  or  cooperative 
agreements;  to  enter  into  contracts, 
grants  or  cooperative  agreements:  to 
make  findings  and  determinations:  to 
amend  or  to  administer  any  contract, 
grant  or  cooperative  agreement  or  to 
make  commitments  with  respect  thereto. 
The  authorities  hereby  delegated  shall 
be  exercised  in  accordance  with  all 
applicable  provisions  of  law  and  subject 
to  all  applicable  regulations,  directives 
or  instructions  which  are  now  in  effect 
or  may  hereafter  be  issued  by  the  United 
States  Information  Agency,  or  by  any 
other  Government  agency  of  competent 
jurisdiction,  governing  the  acquisition  of 
personal  property,  services  (including 
construction]  and  real  property, 
cooperative  agreements  or  grants.  For 
purposes  of  this  Order,  the  term  contract 
shall  include  any  acquisition  by 
purchase,  lease  or  barter.  This  authority 
is  plenary  and  carries  the  full  delegable 
authority  of  the  Director  insofar  as 
permitted  by  law; 

17.  Copies  of  any  redelegation  made 
by  the  Senior  Procurement  Executive 
will  be  sent  to  the  Office  of  Comptroller; 

18.  In  the  event  of  a  vacancy  in  the 
position  of  the  Director  of  the  Office  of 
Contracts,  or  in  the  event  of  his  or  her 
absence  or  illness,  the  authorities  and 
functions' delegated  herein  may  be 
exercised  by  the  Acting  Director  of  the 
Office  of  Contracts; 

19.  Notwithstanding  any  other 
provision  of  this  Order,  the  Director  of 
the  Agency  may  at  any  time  exercise 
any  function  or  authority  delegated 
herein. 

This  Order  is  effective  as  of  the  date 
of  its  execution  and  supersedes  all  prior 
Delegation  Orders,  in  particular 
Delegation  Orders  Nos.  78-^.  79-1.  85-7 
(insofar  as  it  affects  the  Director  of  the 
Office  of  Contracts)  and  86-1. 

Dated:  October  29. 1986. 
Chariea  Z.  Wick, 

Director,  United  States  In  formal  ion  Agency. 
[FR  Doc.  86-25933  Filed  11-17-88:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  imwtinga  puUistied 
under  the  "Government  in  the  Sunshine 
Act"  (Put*.   L  94-409)  5  U.S.C.  552t)(e){3). 


COMMODITY  CREDIT  COfH*ORATK>N 
TIME  AND  date:  2.-00  p JiL.  November  19, 
1988. 

PLACE:  Room  104A-Admini8tration 
Building,  U.S.  Department  of 
Agriculture,  Washington.  DC 
STATUS:  Open. 
MATTERS  TO  BE  CONStDEnED: 

1.  Minutes  of  Special  Meeting  on 
September  6, 1965. 

2.  Docket  re  Conservation  Reserve 
Program.  BCA-322. 

3.  Memorandum  re  Target  Export 
Assistance— Foreign  Market  Development 
ProjecU  for  Fiscal  Year  1987. 

4.  Memorandum  re  Emergency  FCIC 
Funding  Request. 

5.  Docket  re  Milk  Price  Support  Program, 
XCP-98a,  Advisory  Memo  No.  1. 

6.  Docket  re  Milk  Price  Support  Program, 
XCP-98a,  Advisory  Memo  No.  2. 

7.  Docket  re  Operating  Provisions  for  the 
Special  Producer  Storage  Loan  Program. 
ACY-321. 

8.  Resolution  re  1981  Uniform  Grain 
Storage  Agreement  (UGSA),  WCP-154a. 
Amend.  1. 

9.  Resolution  re  1981  Uniform  Grain 
Storage  Agreement  (UGSA).  WCP-154a, 
Amend.  2. 

10.  Memorandum  re  Retendering  of  $B0 
Million  African  Assistance  Sales  Program. 

11.  Memorandum  re  Fiscal  Year  1987 
Section  416  Commodity  Determination  and 
Recent  Program  Summary. 

12.  Sale  of  Raw  Sugar  to  the  Peoples' 
Republic  of  China. 

13.  Resolution  re  Ratification  of  Targeted 
Export  Assistance — Foreign  Market 
Development  Projects  for  Fiscal  Year  1986. 

14.  Resolution  re  Ratification  of  Foreign 
Donation  of  Dairy  Products  &  Wheat 
Pursuant  to  Section  416(b)  of  the  Agricultural 
Act  of  1949,  as  Amended.  During  Fiscal  Year 
1985. 

15.  Resolution  re  RatiTication  of  Foreign 
Donation  of  Dairy  Products  &  Wheat 
Pursuant  to  Section  416(b)  of  the  Agricultural 
Act  of  1949,  as  Amended,  During  Fiscal  Year 
1986. 

16.  Resolution  re  Ratification  of 
Commodities  Available  for  I>ub.  L.  480  During 
Fiscal  Year  1986,  CZ-2e6.  Resolution  No.  23. 

17.  Resolution  re  Ratification  of 
Commodities  Available  for  Pub.  L  480  During 
Fiscal  Year  1986,  CZ-2e6.  Resolution  No.  23, 
Amendment  1. 

18.  Resolution  re  Ratification  of 
Commodities  Available  for  Pub.  L  480  During 
Fiscal  Year  1986,  CZ-266,  Resolution  No.  23, 
Amendment  2. 


19.  Resolution  re  Ratification  of 
Commodities  Available  for  Pub.  L  480  During 
Fiscal  Year  1986,  CZ-266,  Resolution  No.  24. 

20.  Resolution  re  Ratification  of 
Repurchase  of  CCC  Guarantee  Obligations 
on  Credit  Extended  To  Chile,  Jamaica, 
Morocco,  and  Panama. 

CONTACT  PERSON  FOR  MORE 
information:  Jerry  M.  Barron,  Acting 
Secretary,  Commodity  Credit 
Corporation.  Room  3077  South  Building, 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415,  Washington,  DC  20013; 
telephone  (202)  447-4208. 

Jerry  M.  Barron, 

Acting  Secretary,  Commodity  Credit 

Corporation. 

(FR  Doc.  86-26069  Filed  11-14-86: 12:57  pm] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

November  12, 1988. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409),  5  U.S.C.  552b: 
TIME  AND  DATE:  November  19, 1986. 
10:00  a.m. 

place:  825  North  Capitol  Street.  NE., 
Room  9306,  Washington.  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  OONStDERED:  Agenda. 

•Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR:  Kenneth  F. 
Plumb.  Secretary,  Telephone  (202)  357- 
8400. 

This  is  a  List  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  Hsting  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  division  of  Public 
Information. 

Consent  Power  Agenda.  845th  Meeting- 
November  19, 1966.  Regular  Meeting  (10:00 
ajn.)  I 

CAP-1.  ' 

Project  No.  8823-002,  city  of  New  York 
CAP-2. 
Project  No.  254*-010.  Georgia-Pacific 
Corporation 
CAP-3. 
Project  No.  10065-001,  Gem  Irrigation 
District 
CAP-4. 

Project  No.  9872-001,  Joe  A.  Brady 
CAP-5. 
Project  No.  7037-003,  Okanogan  Public 
Utility  District 


CAP-6. 
Project  No.  2890-017,  Kings  River 
Conservation  District 
CAP-7. 
Project  No.  8745-001.  Twin  Lakes  Canal 
Company 
CAP-8. 
Project  No.  2427-004.  Woods  Falls  B. 

Hydro,  Inc. 
Project  No.  8763-002,  Power  Mining,  Inc. 
CAP-9. 

Omitted 
CAP-10. 

Omitted 
CAP-11. 

Docket  Nos.  EF81-2011-005,  EF81-201 1-000. 
EF82-2011-005  and  EF82-20tl-006, 
United  States  Department  of  Energy — 
Bonneville  Power  Administration 
CAP-12. 
Docket  No.  ER86-643-001,  Arkansas  Power 
and  Light  Company 
CAP-13. 
Docket  No.  ER86-559^2.  Unitil  Power 
Corporation 
CAP-14. 

Docket  Nos.  ER86-636-003  and  ER86-638- 
004.  El  Paso  Electric  Company 
CAP-15. 
Docket  No.  ER86-40S<003.  Boston  Edison 
Company 
CAP-16. 
Docket  No.  ERa5-580<001.  Southern 
Company  Services.  Inc. 
CAP-17. 
Docket  No.  ER86-721-000.  Central  Power  & 
Light  Company 
CAP-18. 
Docket  No.  ER87-»-000.  Boston  Edison 
Company 
CAP-19. 

Docket  No.  ER86-720-000,  Maine  Public 
Service  Company 
CAP-20. 
Docket  No.  ER85-521-004,  Kansas  Gas  and 
Electric  Company 
CAP-21. 
Docket  No.  EC88-22-0OO,  Northern  States 
Power  Company  (Wisconsin)  and  Lake 
Superior  District  Power  Company 
CAP-22. 
Docket  No.  EL84-23-a00,  Frank  A. 
McDermott.  Jr. 
CAP-10. 
Docket  No.  QF86-1003-000,  Bangor-Paific 
Hydro  Associates 

Consent  Miscellaneous  Agenda 
CAM-i. 
Docket  No.  RM83-57-001,  payments  for 
benefits  from  headwater  improvements 
CAM-2. 
Docket  No.  IS83-28-060,  IS83-26-007  and 
IS84-14-000,  Gulf  Central  Pipeline 
Company  [ 

CAM-3.  I 

Docket  No.  RM79-76-233  (West  Virginia— 
5),  high-cost  gas  produced  from  tight 
formations 
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CAM-4. 
Docket  No.  RM7g-76-250,  high-cost  gag 
produced  from  tight  formationa 
CAM-5. 
Docket  No.  GP80-41-O35,  United  Gas 
Pipeline  Company 
CAM-8. 
Docket  No.  GP82-6-0(X),  Pennsylvania 
Department  of  Environmental  Resources, 
I&J  Enterprises,  Inc.,  Section  t03  NGPA 
Determination,  Student  Cooperative 
Association,  Inc.  #3  well,  FERC  No. 
ID80-16246 
CAM-7. 

Docket  No.  GP86-17-000,  Texaco  Inc. 
CAM-8. 
Docket  No.  GP86-22-000,  Williston  Basin 
Interstate  Pipeline  Company  v.  Arco  Oil 
and  Gas  Company 
Docket  No.  SA86-15-000,  Williston  Basin 
Interstate  Pipeline  Company 
CAM-9. 
Docket  No.  SA8&-32-001,  Inland  Ocean. 
Inc. 
CAM-10. 

Docket  No.  RA85-6-001.  Utex  Oil  Company 
CAM-11. 
Docket  No.  RA83-&-O00,  Champlin 
Petroleum  Company 
CAM-12. 
Docket  No.  RA83-ft-000,  Asamera  Oil 
(U.S.)  Inc. 
CAM-13. 
Docket  No.  RO86-20-O00,  C»H  Refinery. 
Inc. 
CAM-14. 
Docket  No.  GP86-48-000,  Beartooth  Oil  ft 
Gas  Company,  Federal  No.  5-15  well 
FERC  JD  No.  85-29076 
CAM-15. 
Docket  No.  RO85-14-000,  Holly 
Corporation  and  Holly  Enewy.  Inc. 
CAM-16. 
Docket  No.  RO86-5-000.  Apex  Oil 
Company  and  Clark  Oil  &  Refining 
Corporation 

Consent  Gas  Agenda 
CAG-1. 

Omitted 
CAG-2. 

Omitted 
CAG-3. 
Docket  Nos.  RP86-161-000,  001  and  CP86- 
596-000,  MIGC,  Inc. 
CAG-4. 

Omitted 
CAG-5. 

Omitted 
CAG-6. 

Omitted 
CAG-7. 
Docket  Nos.  TA87-1-23-000  and  001 
(PGA87-1  and  IPR87-1),  Eastern  Shore 
Natural  Gas  Company 
CAG-8. 
Docket  Nos.  TA87-1-45-000, 001  and  002. 
Inter-City  Minnesota  Pipelines  Ltd..  Ina 
CAG-9. 
Docket  No.  RP86-96-O02,  Trailblazer 

Pipeline  Company 
Docket  No.  RP86-95-001,  Canyon  Creek 

Compression  Company 
Docket  No.  RP86-82-001.  Wyoming 
Interstate  Company  Ltd. 
CAG-10. 


Docket  No.  RP86-07-004.  Natural  Gas 
Pipeline  Company  of  America 
CAG-11. 
Docket  No.  RP86-117-0m  Gas  Research 
Institute 
CAG-12. 
Docket  Nos.  RP86-150-001  and  002.  El  Paso 
Natural  Gas  Company 
CAG-13. 
Docket  No.  RP86-155-003,  Northwest 
Central  Pipeline  Corporation 
CAG-14. 
Docket  Nos.  RP86-158-002  and  CP86-52fr- 
001,  United  Gas  Pipe  Line  Company 
CAG-15. 
Docket  Nos.  TA87-1-35-000  and  003.  West 
Texas  Gas,  Inc. 
CAG-16. 
Docket  No.  RPae-83-001,  United  Gas  Pipe 
Line  Company 
CAG-17. 
Docket  No.  RP86-127-001,  Colorado 
Interstate  Gas  Company 
CAG-ia 
Docket  No.  TA88-1-40-002,  Raton  Gas 
Transmission  Company 
CAG-19. 
Docket  Nob.  RP8&-84-000  and  001,  Florida 
Gas  Transmission  Company 
CAG-20. 
Docket  No.  TA86-»-ll-0a0,  United  Gas 
Pipe  Line  Company 
CAG-21. 
Docket  No.  ST8B-1562-001,  Cranberry 
Pipeline  Corporation 
CAG-22. 
Docket  No.  ST81-105-003,  Producer's  Gas 
Company 
CAG-23. 
Docket  Nos.  CI86-278-001  and  Cia6-29e- 
001,  Transcontinental  Gas  Pipe  Line 
Corporation  and  Transco  Gas  Supply 
Company 
CAG-24. 
Docket  Nos.  RI74-188-088  and  RI75-21-083. 
Independent  Oil  &  Gas  Association  of 
West  Virginia 
CAG-25. 
Docket  No.  CI8&-40^-000,  Sonat 
Exploration  Company 
CAG-26. 
Docket  Nos.  CP85-826-001,  CP86-95-002 
and  CP86-e6-0Q2,  National  Fuel  Gas 
Supply  Corporation 
Docket  Nos.  CP8e-414-004.  CP86-437-002. 
CP86-556-001  and  CP86-557-003, 
National  Gas  Pipeline  Company  of 
America 
Docket  No.  CP88-294-004,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corporation 
CAG-27. 
Docket  No.  CP86-375-001,  Natural  Gas  Pipe 

Line  Company  of  America 
Docket  No.  CP8ft-679-002.  Interstate  Power 
Company 
CAG-28. 
Docket  No.  CP86-465-001,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 
CAG-29. 
Docket  No.  CP86-517,000  Northern  Natural 
Gas  Company,  Divison  of  Enron 
Corporation 
CAG-30. 
Docket  No.  CP86-63&-001,  Pacific  Gas 
Transmission  Company 


CAG-31. 
Docket  No.  CP86-301-001,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-32. 
Docket  Nos.  CP8&-38B-001  and  DOZ, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-33. 
Docket  No.  CP85-186-004,  Valero  Interstate 

Transmission  Cinnpany 
Docket  Nos.  C185-206-0Q2.  C1B5-207-002 
and  C185-213-002,  Shell  Western  EAP, 
Inc. 
CAG-34. 

Omitted 
CAG-35. 
Docket  No.  CP85-ei2-a02.  Colorado 
Interstate  Gas  Company 
CAG-38. 
Docket  No.  CP8&-210-001,  Southern 
Natural  Gas  Company 
CAG-37. 
Docket  No.  CP86-5O5-O00,  East  Tennessee 
Natural  Gas  Company 
CAG-38. 
Docket  No.  CP86-540-000  Natural  Gas 
Pipeline  Company  of  America 
CAG-39. 
Docket  No.  CP88-654-000,  Southern 
Natural  Gas  Company 
CAG-M. 
Docket  No.  CP85-92O-O0a  Northwest 
Pipeline  Corporation 
CAG-41. 
Docket  No.  CP86-140-000,  Texas  Gas 
Transmission  Corporation 
CAG-42. 
Docket  No.  CP86-143-00a  Texas  Gas 
Transmission  Corporation 
CAG-43. 
Docket  No.  CP86-496-000,  Phillips  Gas 
Pipeline  Company 

I.  Licensed  Project  Matters 

P-1. 

Project  No.  9552-OOa  Deferiet  Corporation 
P-2. 
Project  No.  9554-000,  Colfon  Hydro 
Corporation 
P-3. 

Project  No.  9555-000,  Higley  Corporation 
P-4. 
Project  No.  9563-000,  Herrings  Hydro 
Corporation 
P-5. 
Project  No.  9567-000,  Hannawa 
Corporation 
P-6. 
Project  No.  9556-000,  Kamargo  Corporation 
Project  Na  9557-000,  Black  River  Hydro 

Corporation 
Project  No.  9564-000.  Norwood  Hydro 

Corporation 
Project  No.  9565-000,  Raymondville  Hydro 

Corporation 
Project  No.  9566-000,  East  Norfold  Hydro 

Corporation 
Project  No.  9553-000,  School  Street  Hydro 

Corporation 
Project  Nos.  2569-000,  2330-000  and  2S3»- 
000,  Niagara  Mohawk  Power  Corporation 
P-7. 
Project  No.  9558-000,  Carry  Falls 
Corporation 
P-8. 
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Project  No.  9231-001.  Scott  Paper  Company 
P-9. 
Project  No.  EL84-11-000,  Aquenergy 
Systems,  Inc. 

II.  Electric  Rate  Matters 
ER-1. 

Docket  No.  ER86-S58-003,  004  and  005,  Gulf 
States  Utilities  Company 
ER-2. 
Docket  No.  ER82-410-000.  New  York  State 
Electric  and  Gas  Corporation 
ER-3. 
Docket  No.  EL82-20-000,  Town  of 
Highlands.  N.C.  v.  Nantahala  Power  & 
Light  Company 
ER-*. 
Docket  No.  EL86-53-000,  Southern 

Company  Services,  Inc. 
Docket  No.  EL86-57-000.  Gulf  States 
Utilities  Company  v.  Alabama  Power 
Company,  Georgia  Power  Company,  Gulf 
Power  Company,  Mississippi  Power 
Company  and  Southern  Company 
Services,  Inc. 
ER-5. 
Docket  Nos.  QF86-686-000  and  EL87-2-000. 
Martin  Marietta  Aluminum  Properties, 
Inc. 
ER-6. 
Docket  No.  QF86-965-000,  Caribbean 
Energy  Company,  Inc. 

Miscellaneous  Agenda 

M-1. 
Docket  No.  RM86-17-000,  statements  and 
reports  (schedules).  Form  EIA-767, 
Steam-Electric  Plant  Operation  and 
Design  Report  and  FERC  Form  No.  54&- 
ST,  form  of  self-implementing 
transportation  reports 

M-2. 
Reserved 

M-3. 
Reserved 

M-4. 
Docket  No.  RM86-15-000,  computerized 
rate  filing  option  by  natural  gas  pipeline 
companies 

M-5. 
Docket  Nos.  GP8&-58-000  and  001,  State  of 
Louisiana,  Department  of  Natural 
Resources,  section  102  determination, 
Forman  Petroleum  Coropration,  LL&E  No. 
2  well,  FERC  JD  No.  86-28332,  section  103 
determination,  Forman  Petroleum 
Corporation,  LL&E  No.  2  well,  FERC  JD 
No.  86-11240 

I.  Pipeline  Rate  Matters 

RP-1. 

Docket  Nos.  RP82-«)-000  and  CP82-542- 
000,  ANR  PipeHne  Company 

II.  Producer  Matters 
CM. 

Reserved 

II.  Pipeline  Certificate  Matters 
CP-1. 

Omitted 
CP-2. 

Omitted 
CP-3. 

Omitted 
CP-4. 

Omitted 


I 


CP-5. 

Omitted 
CP-6. 

Docket  Nos.  TC80-31-000,  TC81-16-000 
and  TC86-7-000,  KN  Energy,  Inc. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  86-26015  Filed  11-13-86;  4:29  pm] 
BIIXING  CODE  6717-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  13, 1986. 

TIME  AND  DATf  10:00  a.m..  Thursday. 

November  20. 1986. 

place:  Room  600, 1730  K  Street.  NW., 

Washington.  DC. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 

552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Comments  received  regarding  the 
revision  of  Procedural  Rule  44.  29  CFR 
2700.44. 

It  was  determined  by  a  unanimous  vote  of 
Commissioners  that  this  meeting  be  closed. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629. 
Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  86-26027  Filed  11-14-86;  10:06  amj 

NIXING  CODE  873S-01-M 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATt  10:00  a.m..  Wednesday. 

November  19, 1986. 

place:  Room  432,  Federal  Trade 

Commission  Building.  6th  Street  and 

Pennsylvania  Avenue,  NW.. 

Washington.  DC  20580. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  staff  recommendation 

concerning  proposed  rulemaking  on 

mobile  home  sales  and  service. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Susan  B.  Ticknor,  Office 

of  Public  Affairs:  (202)  326-2179. 

Recorded  Message:  (202)  326-2711. 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  86-26028  Filed  11-14-86;  10:08  am) 

WLUNO  CODE  675<H>1-M 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATt  9:00  a.m.,  Tuesday, 

November  25, 1986. 

PLACE:  NTSB  Board  Room.  Eighth  Floor, 

800  Independence  Avenue,  SW., 

Washington,  DC  20594. 

STATUS:  Open, 


MATTERS  TO  BE  CONSIDERED: 

1.  Safety  Study:  Crashworthiness  of  Large 
Poststandard  Sdioolbuses. 

FOR  MORE  INFORMATION,  CONTACT  Ray 

Smith  (202)  382-6525. 
Ray  Smith. 

Federal  Register  Liaison  Officer. 
November  14, 1986. 

[FR  Doc.  86-26096  Filed  11-14-3:44  pm] 

BILUNG  CODE  7S3»-01-« 

NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Board  Meeting 

TIME  A  DATE:  2:30  p.m..  Monday. 
November  24. 1988. 

PLACE:  Federal  Reserve  Bank  of 
Richmond.  701  East  Byrd  Street, 
Richmond,  Virginia  2361. 
STATUS:  Open. 

CONTRACT  PERSON  FOR  MORE 

INFORMATION:  Timothy  McCarthy, 
Director  of  Communications,  376-2623. 
agenda: 

I.  Call  to  Order  and  Remarks  of  Acting 

Chairman 

II.  Approval  of  Minutes,  August  28. 1986 

III.  Executive  Director's  Activity  Report 

IV.  Personnel  Committee  Report 
— Recommendation  of  Officers' 

Performance  Awards 

V.  Budget  Committee  Report 

— Recommendation  of  FY  1987  Budget 
Adjustments 

VI.  Treasurer's  Report 

VII.  Resolution:  Ninti  Annual  Meeting 

VIII.  Resolution:  Regular  Meetings  of  the 
Board 

Carol  I.  McCabe, 

Secretary. 

[FR  Doc.  86-26035  Fikd  11-14-86;  10:09  am] 

BILUNG  CODE  7S70-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409.  that  the 
Seciuities  and  Exchange  Conunission 
will  hold  the  following  meeting  during 
the  week  of  November  17, 1986: 

A  closed  meeting  will  be  held  on 
Tuesday.  November  18. 1986,  at  10:00 
a.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c){4),  (8).  (9)(A)  and  (10)  and  17 
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CFR  200.402(a)(4).  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Gnmdfest.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  18. 1986.  at  10:00  a.m..  will  be: 


Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  action. 

Opinion. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 


information  and  to  ascertain  what  if 

any,  matters  have  been  added,  deleted 

or  postponed,  please  contact:  Douglas 

Michael  at  (202)  272-2467. 

lonathan  G.  Katz. 

Secretary. 

November  13, 1986. 

[FR  Doc.  86-26100  Filed  11-14-86:  4:02  pm] 

BtUMO  CODE  M10-01-M 


VOL 
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NO 
1  8 
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November  18,  1986 


Part  II 


Of 

Management  and 
Budget 

Cumulative  Report  on  Rescissions  and 
Deferrals;  Notice 


BEST  COPY  AVAILABLE 


NO 

1  8 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

November  1, 1986. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L.  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 


This  report  gives  the  status  as  of 
November  1. 1986,  of  21  deferrals 
contained  in  the  first  special  message  of 
FY  1987.  This  message  was  transmitted 
to  the  Congress  on  September  26, 1986. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  November  1, 1986,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  November  1, 1986,  $1,764.5 
million  in  1987  budget  authority  was 
being  deferred  from  obligation  and  $5.7 
million  in  1987  outlays  was  being 
deferred  from  expenditure.  Attachment 


B  shows  the  history  and  status  of  each 
deferral  reported  during  FY  1987. 

Information  From  Special  Messages 

The  special  message  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  is  printed  in  the 
Federal  Register  listed  below: 

Vol.  51.  FR  p.  35976,  Tuesday,  October  7, 

1986 
lames  C.  Miller  III, 

Director. 

BtLUNG  CODE  3110-01-M 


19  86 


UMI 
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TABLE  A 
STATUS  OF  1937  RESCISSIONS 
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Rescissions  proposed  by  the  President. 

Accepted  by  the  Congress , 

Rejected  by  the  Congress 

Pending  before  the  Congress 

*********  <r******************,t* 


Amount 
(In  millions 
of  dollars) 

0 

0 

0 


TABLE  3 
STATUS  OF  1987  DEFERRALS 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  November  1,  1986., 
(OMB/Agency  releases  of  $65.4  million  and  cumulative 
adjustments  of  $  0  million) 

Overturned  by  the  Congress , 

Currently  before  the  Congress , 


Amount 
(In  millions 
of  dollars) 

1,835.6 

-65.4 


1,770.2  a/ 


a/  This  amount  includes  $5.7  million  in  outlays  for  a  Department  of  the 
Treasury  deferral  087-21). 


Attachments 
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Attachment  A  -  Status  of  Rescissions  -  Fiscal  Year  1987 


NOME 


As  of  November   1,   1986 
Amounts  in  Thousands  of  Dollars 

Agency /Bureau /Account 


Amount  Amount 

Previousljr  Currently 

Rescission      Considered  before 

Number         by  Congress  Congress 


Date  of 
Message 


Amount 
Rescinded 


Amount  Date 

Nade  Made 

Available    Available 


Congressional 
Action 


Attachment  B  -   Status  of  Deferrals   -  Fiscal   Year  1987 


1986 


As  of  November  1,  1986 
Amounts   in  Thousands  of  Dollars 

Agency /Bureau /Account 


Amount  Amount 

Transmitted  Transmitted  Cumulative 

Deferral     Onqindl       Subsequent  Date  of       OMB/Agency 

Number      Request  Change  Message        Releases 


FUNDS  APPROPRIAIED   TO   THE  PRESIDENT 

International  Security  Assistance 
Economic   support  fund 


D87-1 


DEPARIftNT  OF   AGRICULTURE 

Forest   Service 

Eipenses,    brush  disposal D87-2 

Timber  salvage  sales D87-3 

Cooperative  work D87-4 

Gifts,   donations,  and  bequests  for  forest 

and   rangeland   research D87-5 


DtPARIMENT  OF  DEFENSE   -   MILIIARY 

Ml  litary  Construct  ion 
Military   construction.  Defense D87-6 

Fami  ly  Housing 
Family   housing.   Defense D87-7 


UEPARIMENF   OF   DEFENSE   -   CIVIL 

Wildlife  Conservdt  iiin.   Military  Reservations 
Wildlife   cunservatiun 087   8 


UEPARIMENI   OF  ENERGY 

Power  Marketing  Admi nistrot lon 
Alaska  Power  Administration,  Operation  and 

Maintenance 08/ -9 

Southwestern  Power  Administration, 
Operation  and  maintenance D8/-10 


95,000 


200 


2,3bO 
76,943 


l,ObS 


155 


9-26-86 


Congres-  Amount 

sionally  Congres-  Deferred 

Required  siooal  Cumulative         as  of 

Releases  Action  »djusti»ents     11-1-86 


95.000 


111,202 

9  26-86 

29,731 

9-26-86 

526,938 

9-26-86 

9-26-86 


9-26-86 
9-26-86 


9   26-86 


9-26   86 
9-26   86 


65,143 


111  ,202 

29,731 

526,938 

200 


2,350 
11,800 


1,065 


165 
7,554 
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As  of  November  1,  1986  ««ount  A«iount  Conores-  i-~ -. 

An»unts,n  Thousands  Of  OolUrs  Transmitted  Trans.itted  C.»,lat1ve      IZlV^y      Congres-  OeTTr  ed 

A.nc...re.Mcc.ot  '^^^     g^H'       '^r.T.T     ^^      T.T^^      '^fii:^        H:^      'iZl^.     ,?M 

DEPARTHENT  OF  HEALTH  AND  HUHAN  SERVICES 

Office  of  Assistant  Secretary  for  Health 
S.--?ntific  activities  overseas 

(special  foreign  currency  program) D87-11  2,900  9-26-86 

Social  Security  Administration 
Limitation  on  administrative  eipenses 

(construction) 087-12  7,073  9-26-86  7373 

DEPARTHENT  OF  JUSTICE 

Office  of  Justice  Programs 
Crime   victims   fund 087-13  70.000  9-26-86  70,ooo 

DEPARTHENT  OF   STATE 

Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  e«ecutive 087-14  6,100  9-26-86 

Other 
Assistance  for   implementation  of  a 
Contadora  agreement 087-15  2,000  926-86  2,000 

DEPARTHENT  OF  TRANSP9RTAT10N 

Federal  Aviation  Administration 
Facilities  and  equipment   (Airport  And 

airway  trust  fund) 087-16  803,877  9-26-86  803.877 

DEPARTHENT  OF   THE   TREASURY 

Office  of  Revenue  Sharing 
Local  government  fiscal  assistance  trust 

,  '""" :•;••••; O87-17         74,149  9-26-86  j,  ,,0 

Local  government  fiscal  assistance  trust  /4,1<9 

'""■^ D87-?l  S.981  9-26-86  257  5.,j4 

OTHER   INDEPENDENT  A6EMCIES 

Commission  on  the  Ukraine  Famine 

Salaries  and  enpenses 087-18  100  t-2t-8«  lOO 

Office  of  the  Federal  Inspector  for  the 
Alaslca  Natural  Gas  Transportation  Syste«, 
Salaries  and  enpenses 087-19  411  9-26-86  411 

Pennsylvania  Avenue  Development  Corporation 
Land  acquisition  and  development  fund 087-20  11,873  9-26-86  11873 

TOTAL.  DEFERRALS 1   au  S1 1  n  ,,    ,„„  ~ 

l,8Jb,613  0  65,400  0  0       1,770,213 


Note:     All  of  the  above  amounts  represent  budget  authority  e,cept  the  Local  Government  Fiscal  Assistance  Trust  Fund  (087-21)   of  outlays  only. 


[FR  Doc  86-25931  Filed  ll-17-a6;  &45  am] 
BILLMO  CODE  3110-01-C 
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Department  of  the 
Interior 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Parts  701,  816,  and  817 
Surface  Coal  Mining  and  Reclamation 
Operations— Permanent  Regulatory 
Program;  Removal  of  Adverse  Physical 
Impact  Definition  and  Certain  Remlning 
Operations  Performance  Standards;  Final 
Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701, 816,  and  817 

Surface  Coal  Mining  and  Reclamation 
Operations— Permanent  Regulatory 
Program;  Removal  of  Adverse  Physical 
imf»act  Definition  and  Certain 
Remining  Operations  Performance 
Standards 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  removing  from  its  rules  the  definition 
of  adverse  physical  impact,  and  certain 
performance  standards  pertaining  to 
remining  operations.  The  effect  of  these 
changes  is  to  require  all  persons 
conducting  remining  operations  on 
previously  mined  areas  to  use  all 
reasonably  available  spoil  in  the 
immediate  vicinity  of  the  operation  to 
backfill  the  highwall  to  the  maximum 
extent  technically  practical. 
EFFECTIVE  DATE:  December  18, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Aufmuth.  Division  of  State 
Program  Assistance.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240;  Telephone:  202-343-5843. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

H.  General  Discussion 

III.  Responses  to  Comments 

IV.  Procedural  Matters 

I.  Background 

On  January  7, 1982  (47  FR  928),  and 
June  25. 1982  (47  FR  27734),  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSMRE)  proposed  permit 
and  performance  standards  for  remining 
previously  mined  areas.  The  January  7, 
1982.  proposal  included  a  requirement  to 
reclaim  highwalls  affected  by  remining, 
while  the  June  25, 1982,  proposal 
provided  additional  standards 
applicable  to  remining  and  reprocessing 
operations.  On  November  12. 1982  (47 
FR  51316).  OSMRE  issued  an  interim 
final  rule  applicable  to  remining  of  steep 
slope  areas.  That  interim  final  rule,  as 
well  as  other  aspects  of  the  June  25. 
1982.  proposal,  were  considered  in 
OSMRE's  "Final  Environmental  Impact 
Statement.  OSM-EIS-1:  Supplement"  on 
the  permanent  program  regulations. 

In  a  final  rule  promulgated  on 
September  16. 1983  (48  FR  41720). 
OSMRE  revised  portions  of  its 


regulations  at  30  CFR  816.106  and 
817.106  on  performance  standards 
applicable  to  remining  operations. 
Under  the  revised  rule  at  30  CFR 
816.106(b)  and  817.106(b),  remining 
operations  with  no  adverse  physical 
impact  on  a  pre-existing  highwall  were 
excepted  from  the  requirement  to  use  all 
reasonably  available  spoil  in  the 
immediate  vicinity  of  the  operation  to 
backfill  the  highwall  to  the  maximum 
extent  technically  practical. 

These  revised  regulations  were 
challenged  in  Round  III  of  In  Re: 
Permanent  Surface  Mining  Litigation  II, 
Civil  Action  No.  79-1144  (D.D.C.  1984). 
However,  before  that  portion  of  the  case 
was  decided,  the  Secretary  of  the 
Interior,  in  a  joint  motion  with  the 
environmental  plaintiffs  (the  National 
Wildlife  Federation  et  al.).  agreed  to 
suspend  the  definition  oi  adverse 
physical  impact  as  well  as  the  related 
regulations  at  30  CFR  816.106(b)  and 
817.106(b).  On  December  3, 1984.  the 
court  entered  an  order  approving  the 
agreement. 

As  a  result  of  the  court  order,  on 
January  3. 1985  (50  FR  257).  OSMRE 
suspended  30  CFR  816.106(b)  and 
817.106(b).  and  the  definition  of  adverse 
physical  impact  at  30  CFR  701.5. 

On  June  13. 1985  (50  FR  24881). 
OSMRE  proposed  to  amend  its  remining 
regulations  to  permanently  remove  the 
suspended  provisions.  A  seventy-day 
public  comment  period  was  announced 
in  the  proposed  rule,  to  close  on  August 
22, 1985. 

OSMRE  received  comments  on  the 
proposed  rule  from  a  total  of  six 
individuals  and  organizations, 
representing  industry,  citizens, 
environnental  groups,  and  other 
government  agencies.  OSMRE  has 
reviewed  these  comments  carefully  and 
has  taken  them  into  consideration  in 
writing  this  final  rule.  No  request  was 
received  for  a  public  hearing  or  meeting, 
and  none  was  held. 

II.  General  Discussion 

This  rule  removes  from  30  CFR  701.5 
the  definition  of  adverse  physical 
impact. 

Also,  it  removes  from  30  CFR  816.106 
paragraph  (b).  which  excepted  from  the 
backfilling  and  grading  requirements  of 
paragraph  (a)  those  remining  operations 
that  would  not  cause  an  adverse 
physical  impact.  The  introductory  text  of 
§  818.106  is  redesignated  as  paragraph 
(a),  and  paragraph  (a)  is  redesignated  as 
paragraph  (b). 

Finally,  this  rule  amends  30  CFR 
817.106,  which  applies  to  underground 
mining,  in  the  same  way  as  it  amends 
§  816.106. 


As  a  result  of  this  rule  the  exceptions 
in  removed  §§  816.106(b)  and  817.106(b) 
for  operations  that  would  not  cause  an 
adverse  physical  impact  no  longer 
apply.  All  remining  operations  covered 
by  redesignated  §§  816.106  (a)  and  (b) 
and  817.106  (a)  and  (b)  must  comply 
with  the  specified  backfilling  and 
grading  requirements. 

OSMRE  will  interpret  and  enforce 
redesignated  paragraphs  (a)  and  (b)  as 
described  in  the  preamble  to  the  rule 
under  which  they  originally  were 
promulgated.  48  FR  41720  (September  16. 
1983).  An  operator  who  conducts 
remining  operations  will  be  responsible 
for  those  areas  which  he  reaffects  and/ 
or  redisturbs.  Where  a  remining 
operation  reaffects  or  enlarges  a 
preexisting  highwall,  and  all  reasonably 
available  spoil  is  insufficient  to 
completely  eliminate  the  highwall,  the 
operator  will  be  required  to  backfill  the 
highwall  to  the  maximum  extent 
technically  practical  using  all  spoil 
generated  by  the  remining  operation  and 
any  other  reasonably  available  spoil 
located  in  the  permit  area.  Under  this 
rule,  additional  highwall  cuts  and  face 
up  areas  for  underground  mines  on 
previously  mined  areas  are  assumed  to 
reaffect  or  enlarge  a  preexisting 
highwall.  Auger  mining  operations  are 
covered  under  30  CFR  819  and  are  not 
affected  by  this  rule. 

III.  Responses  to  Comments 

Section  705.1    Definitions 

Adverse  Physical  Impact 

A  number  of  comments  on  the 
proposed  rule  concerned  the  removal 
from  30  CFR  701.5  of  the  definition  of  the 
term  adverse  physical  impact.  Since 
these  comments  typically  pertained  to 
removed  §§  816.106(b)  and  817.106(b)  as 
well,  for  convenience  they  are  discussed 
below  with  the  related  comments  on 
these  latter  sections. 

Sections  816.106  andB17.106 
Backfilling  and  grading:  Previously 
mined  areas 

A  number  of  comments  on  the 
proposed  rule  concerned  the  substance 
of.  or  proposed  the  amendment  of. 
redesignated  §§  816.106  (a)  and  (b).  and 
817.106  (a)  and  (b).  Since  this  rule  does 
not  affect  the  substance  of  these 
sections,  these  comments  do  not  pertain 
to  this  rule,  and  further  response  by 
OSMRE  is  not  appropriate.  For  guidance 
on  how  OSMRE  will  interpret  and 
enforce  amended  S§  816.106  and  817.106, 
see  the  preamble  to  tlje  rule  under  which 
they  originally  were  promulgated.  48  FR 
41720  (September  16. 1983). 
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Removed  §§  816.106(b)  and  817.106(b) 
Agreement  With  Proposed  Rule 

Two  commenters  agreed  with  the 
intent  of  the  proposed  rule.  Generally, 
they  concluded  that  it  was  an  important 
means  to  mitigate  environmental 
degradation  and  physical  hazards 
resulting  from  mining  activity  conducted 
prior  to  enactment  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977.  30 
U.S.C.  1201  etseq.  OSMRE  agrees. 

Consistency  With  the  Act 

Several  commenters  stated  that  the 
proposed  rule  was  inconsistent  with  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (the  Act),  30  U.S.C.  1201  et 
seq. 

OSMRE  disagrees.  This  rule  is 
consistent  with  section  515(b)(3)  of  the 
Act.  30  U.S.C.  1265(b)(3).  as  interpreted 
in  a  related  context  in  In  Re:  Permanent 
Surface  Mining  Litigation  II,  No.  79- 
1144,  slip  op.  at  25-29  (D.D.C.  July  6. 
1984).  There,  the  District  Court  upheld  30 
CFR  819.19(b),  which  pertains  to  auger 
mining  of  previously  mined  areas,  and  is 
essentially  the  same  as  redesignated 
§S  816.106(b)  and  817.106(b).  Thus,  by 
removing  the  exception  for  operations 
that  do  not  cause  an  adverse  physical 
impact,  this  rule  brings  S  §  816.106  and 
817.106  into  conformance  with  a  rule 
that  has  been  challenged  and  upheld  as 
lawful. 

Interpretation  of  Redesignated 
Provisions 

A  number  of  commenters  on  the 
proposed  rule  asked  for  guidance  on 
how  to  interpret  the  requirements  of 
§§  816.106  and  817.106  in  the  absence  of 
the  exception  for  operations  that  would 
not  cause  an  adverse  physical  impact. 
As  stated  previously.  OSMRE  will 
interpret  and  enforce  redesignated 
paragraphs  (a)  and  (b)  of  §{  816.106  and 
817.106  as  described  in  the  preamble  to 
the  rule  under  which  they  originally 
were  promulgated.  48  FR  41720 
(September  16. 1983). 

Due  to  diversity  of  circumstances 
under  which  a  remining  operation  may 
reaffect  or  enlarge  a  pre-existing 
highwall.  it  is  not  possible  to  provide  in 
advance  specific  guidance  applicable  to 
all  situations.  To  the  extent  additional 
guidance  may  be  needed  by  an  operator, 
it  will  be  provided  by  the  regulatory 
authority  during  the  pennitting  process 
on  the  basis  of  the  information  on 
remining  that  is  submitted  in  a  complete 
permit  application. 

Adverse  Effect  Not  Relevant 

One  commenter  concluded  that  under 
the  proposed  rule  remining  always 


would  be  viewed  by  OSMRE  as  causing 
an  adverse  effect  on  a  highwall. 

OSMRE  disagrees.  In  removing  from 
§  701.5  the  defmition  oi  adverse 
physical  impact,  and  removing  from 
§§  816.106  and  817.106  the  exception  in 
paragraphs  (b)  for  operations  that  do  not 
cause  an  adverse  physical  impact, 
OSMRE  has  eliminated  from  these 
backfilling  and  grading  regulations  any 
consideration  of  adverse  effect.  OSMRE 
will  not  and  need  not  view  remining 
under  the  rule  as  always  causing  an 
adverse  effect  because  the  requirements 
of  amended  §  §  816.106  and  817.106  do 
not  depend  on  adverse  affect.  Under  the 
relevant  terms  of  redesignated 
paragraphs  (b),  the  requirement  to 
eliminate  a  pre-existing  highwall  to  the 
maximum  extent  practical  depends  only 
on  whether  the  highwall  is  "reaffected 
or  enlarged." 

IBSMA  Decisions 

One  commenter  asked  OSMRE  to 
explain  how  removal  of  the  defmition  of 
adverse  physical  impact  from  S  701.5. 
and  of  the  corresponding  performance 
standards  from  S§  816.106(b)  and 
817.106(b),  was  related  to  the  decisions 
of  the  Interior  Board  of  Surface  Mining 
and  Reclamation  Appeals  (the  board)  in 
Cedar  Coal  Co.  v.  OSM,  1  IBSMA  145 
(April  20. 1979).  and  Miami  Springs 
Properties  v.  OSM,  1  IBSMA  399  (Dec. 
23, 1980).  This  commenter  concluded 
that  for  these  two  decisions  to  have 
meaning  a  defmition  of  the  term  adverse 
physical  impact  was  necessary. 

OSMRE  disagrees.  Notwithstanding 
any  previous  interpretation  to  the 
contrary,  OSMRE  has  concluded  that 
neither  board  decision  applies  to 
§§  816.106  or  S  817.106.  Cedar  Coal  Co. 
and  Miami  Springs  Properties  interpret 
the  OSMRE  interim  program  regulations 
which  required  complete  highwall 
elimination,  while  §  §  816.106  and 
817.106  come  under  the  permanent 
program,  which  differs  in  its  speciflc 
requirements.  Moreover,  to  the  extent 
these  decisions  might  be  construed  as 
applying  to  the  permanent  program,  it  is 
within  the  discretion  of  OSMRE  to 
revise  its  regulations  to  negate  their 
effect. 

In  Cedar  Coal  Co.  the  permittee, 
operating  under  an  interim  program 
permit,  had  removed  overburden  from 
the  base  of  an  orphaned  highwall. 
resulting  in  new  highwall  exposures. 
The  board,  interpreting  the  OSMRE 
interim  program  regulations,  found  "no 
showing  that  Cedar's  removal  of 
overburden  [had]  resulted  in  any 
adverse  physical  impact  on  the 
orphaned  highwall,"  and  thus  concluded 
that  "this  activity  [had]  not  triggered 


any  obligation  on  the  part  of  Cedar  to 
eliminate  the  highwall."  1  IBSMA  at  155. 

In  Miami  Springs  Properties  the  board 
read  Cedar  Coal  Co.  as  clearly  implying 
"that  a[n  interim  program]  permittee 
who  did  disturb  an  orphaned  highwall  in 
such  a  way  as  to  cause  an  adverse 
physical  impact  on  the  highwall  might 
be  responsible  for  its  complete 
elimination."  2  IBSMA  at  403. 

The  board  decisions  in  Cedar  Coal 
Co.  and  Miami  Springs  Properties 
interpret  the  interim  program  regulation 
on  backfilling  and  grading  at  30  CFR 
715.14.  which  in  paragraph  (b)(l)(ii) 
requires  the  complete  elimination  of  a 
reaffected  pre-existing  highwall.  Both 
decisions  interpret  the  highwall 
elimination  requirement  of  §  715.14  as 
conditioned  upon  whether  disturbance 
of  the  highwall  causes  an  adverse 
physical  impact. 

Unlike  §  715.14,  the  corresponding 
permanent  program  regulations  at  30 
CFR  816.102  and  817.102  authorize  less 
than  complete  elimination  of  a  pre- 
existing highwall  in  accordance  with 
§S  816.106  and  817.106,  respectively.  In 
appropriate  circumstances,  redesignated 
paragraphs  (b)  of  these  sections  require 
an  operator  to  eliminate  a  pre-existing 
highwall  only  to  the  maximum  extent 
technically  practical.  Thus,  the 
requirements  of  the  permanent  program 
for  reclamation  of  a  pre-existing 
highwall  are  significantly  more  flexible 
than  those  of  the  interim  program. 

Based  on  a  previous  interfu^tation  of 
the  board  decisions  in  Cedar  Coal  Co: 
and  Miami  Springs  Properties,  OSMRE 
incorporated  in  previous  §§  816.106(b) 
and  817.106(b)  (herein  removed),  an 
exception  to  the  highwall  elimination 
requirements  for  permanent  program 
operations  that  do  not  cause  an  adverse 
physical  impact.  It  is  this  exception  that 
this  rule  removes,  along  with  the  related 
definition  in  §  701.5  of  adverse  physical 
impact. 

In  view  of  the  greater  flexibility 
afforded  by  the  permanent  program 
regulations,  OSMRE  has  concluded  that 
the  Board's  interpretation  of  the  interim 
program  regulation  on  backfilling  and 
grading  does  not  apply  to  the  permanent 
program,  and  that  it  is  not  reasonable  to 
include  in  S9  816.106  and  817.106  an 
exception  for  operations  that  do  not 
cause  an  adverse  physical  impact. 
OSMRE  believes  that  in  removing  this 
exception  this  rule  strikes  a  reasonable 
balance  between  protection  of  the 
environment  and  agricultural 
productivity  and  this  country's  need  for 
coal. 
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Effect  on  Costs  of  Remiaing 

Several  commenters  indicated  that 
removing  the  exception  for  remining 
operations  that  do  not  cause  an  adverse 
physical  impact  would  increase  the  cost 
and  volume  of  spoil  movement  without 
any  corresponding  economic  benefit 
from  additional  coal  production. 

OSMRE  agrees  that  where  the 
removed  exception  otherwise  would 
have  applied,  remining  operations  may 
incur  minor  additional  spoil-handling 
costs  in  complying  with  amended 
S§  81&106and  817.107.  However,  this 
rule  does  not  impose  any  additional 
obligation  on  an  operator  to  move  spoil 
from  outside  the  immediate  vicinity  of 
the  remining  operations,  and  any 
additional  costs  can  readily  be 
considered  in  assessing  the  economic 
feasibility  of  a  particular  remining 
operation. 

The  same  commenter  asked  who 
would  bear  the  cost  of  a  worst  case 
environmental  impact  such  as  a 
landslide,  that  occurred  during  remining. 
The  commenter  stated  that  such  costs 
are  unpredictable  and  would  hinder  the 
remining  of  some  areas. 

In  removing  the  exception  for 
operations  that  do  not  cause  an  adverse 
physical  impact,  this  rule  does  not  affect 
a  permittee's  responsibility  for 
unforeseen  reclamation  costs.  Until  the 
performance  bond  is  released,  a 
permittee  will  continue  to  be  responsible 
for  environmental  problems  that  may 
occur  on  the  permit  area.  Sound 
engineering  design  and  operating 
practices  should  eliminate  most  costs  of 
this  type. 

Finally,  this  commenter  suggested  that 
unplanned  for,  additional  reclamation 
operations  should  be  approved  upon 
initial  permit  application  to  prevent 
after-the-fact  costs  to  permittees. 

OSMRE  considered  this  suggestion, 
but  did  not  adopt  it  since  it  would 
require  the  regulatory  authority  to  give 
blanket  approval  to  reclamation  of  an 
unknown  nature  which  might  never 
occur.  Under  such  an  approach  the 
regulatory  authority  would  have 
insu^icient  information  to  determine 
how  the  additional  reclamation  would 
be  done,  and  thus  insure  that  it  would 
be  environmentally  sound. 

Further  Disincentives  to  Remining 

One  commenter  stated  that  the 
proposed  rule  would  create  further 
disincentives  to  remining,  and  thus 
lessen  the  amount  of  reclamation  and 
societal  beneHts  which  accrue  from  such 
activities.  This  commenter  stated  that 
the  combined  effect  of  the  proposed  rule 
and  the  court-mandated  revision  in  the 
defmition  oi previously  mined  area  (See 


51  FR  27506  (July  31. 1986))  would  be  to 
lessen  the  acreage  of  lands  where  the 
variances  of  §§  616.106  and  817.106  were 
applicable.  This  commenter  believed 
that  the  remining  permittee  should  be 
responsible  only  for  the  additional 
impacts  of  remining,  but  not  those  from 
previous  operations.  This  commenter 
concluded  that  ander  the  rule 
reclamation  that  would  have  been 
accomplished  at  no  cost  to  the  taxpayer 
through  remining  would  not  be  done, 
and  that  the  resulting  unreclaimed  lands 
would  continue  to  pollute  and  degrade 
the  environment 

While  this  rule  may  result  in  some 
remining  operations  incurring  minor 
additional  spoil-handling  costs  in 
complying  with  amended  §S  816.106  and 
817.106.  OSMRE  does  not  believe  that 
there  will  be  a  signiHcant  impact  on 
remining  operations. 

Thin  Seam  Mining 

One  commenter  expressed  concern 
that  removing  the  exception  for 
operations  that  do  not  cause  an  adverse 
physical  impact  might  preclude  the  use 
of  the  technology  known  as  thin  seam 
mining.  This  commenter  stated  that 
removing  spoil  from  the  outslope  of  an 
old  surface  mine  bench  is  technically 
practicable,  but  economically  infeasible 
in  a  thin  seam  mining  operation. 

This  rule  is  not  likely  to  affect  thin 
seam  mining  operations,  which  may  be 
considered  to  be  a  form  of  auger  mining. 
As  such  this  type  of  mining  operation 
will  be  covered  by  the  performance 
standards  found  at  30  CFR  8ia  For  a 
discussion  of  auger  mining,  see  48  FR 
19314, 19321  (April  28, 1983). 

Coordination  With  Other  Rules 

One  commenter  urged  OSMRE  to 
coordinate  this  rule  closely  with  other 
related  rules  presently  under 
consideration.  This  commenter  cited  the 
substantial,  combined,  potential  impacts 
of  these  rules  on  the  remining  industry. 
OSMRE  agrees,  and  is  closely 
coordinating  all  of  its  rulemaking 
activities  to  insure  a  consistent, 
workable,  regulatory  scheme. 

Immediate  Vicinity 

One  comment  on  the  proposed  rule 
concerned  the  meaning  of  the  term 
immediate  vicinity,  which  is  used  in 
redesignated  SS  8ie.l06(b)  and 
817.106(b).  but  it  not  defined.  Since  this 
rule  does  not  affect  either  the  meaning 
of  this  term  or  tke  substance  of  these 
sections,  the  comment  does  not  pertain 
directly  to  this  rule,  and  further  response 
by  OSMRE  is  not  needed.  For 
information  on  the  meaning  of  this  term, 
see  the  discussion  of  Hnal  5  816.106(a)(1) 
at  48  FR  41728  (September  18. 1983]. 


Previously  Mined  Area 

One  comment  on  fiie  proposed  rule 
concerned  the  definition  in  30  CFR  701.5 
of  the  term  previously  mined  area. 
Although  this  term  it  used  in 
redesignated  SS  816.106(a)  and 
817.106(a),  this  rule  does  not  affect 
either  its  definition  or  the  substance  of 
these  latter  sections.  Therefore,  the 
comment  does  not  pertain  to  this  rule, 
and  further  response  by  OSMRE  is  not 
appropriate.  For  a  recent  OSMRE 
proposal  to  amend  the  definition  of 
previously  mined  area,  see  51  FR  27506 
(July  31, 1986] 

Reasonably  Available  Spoil 

Several  comments  on  the  proposed 
rule  concerned  the  definition  in  30  CFR 
701.5  of  the  term  reaeonably  available 
spoil.  Although  this  term  is  used  in 
redesignated  §§  816.106(b)  and 
817.106(b).  this  rule  does  not  affect 
either  the  definition  of  this  term  or  the 
substance  of  these  latter  sections. 
Therefore,  these  comments  do  not 
pertain  to  this  rule,  and  further  response 
by  OSMRE  is  not  appropriate.  For  a 
discussion  of  the  definition  of  this  term, 
see  48  FR  41720  (September  16. 1983). 
and  47  FR  51316  (November  12. 1982). 

rv.  Procedural  Mattars 

Federal  Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  requirements.  The  information 
collection  requirements  in  the  affected 
sections  of  the  previous  rules  were 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  and  3507 
and  assigned  clearanoe  numbers  1029- 
0047  (Part  816],  and  102»-0048  (Part  817). 

Executive  Order  12291 

The  Department  at  the  Interior  (DOI) 
has  examined  this  rale  according  to  the 
criteria  of  Executive  Order  12291 
(February  17. 1981)  and  has  determined 
that  it  is  not  a  major  rule  and  does  not 
require  a  regulatory  impact  analysis. 
Any  negative  economic  impact  on  coal 
operators  will  be  of&et  by  a 
corresponding  positive  impact  on  the 
environment  and  public  health  and 
safety. 

Regulatory  Flexibility  Act 

The  DOI  also  has  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  aeq.,  that  this  final 
rule  will  not  have  a  aignificant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  may  impact  a 
relatively  small  number  of  coal 
operators,  the  majority  of  which  will  not 
be  small  entities. 


Federal  Register  /  Vol.  51.  No.  222  /  Tuesday.  November  18.  1986  /  Rules  and  Regulations 


41737 


National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  for  this 
rule,  and  has  made  a  finding  that  it 
would  not  significantly  affect  the  quality 
of  the  human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332{2)(C). 
The  EA  and  finding  of  no  significant 
impact  are  on  file  in  the  administrative 
record  for  this  rule  in  the  OSMRE 
Administrative  Record  Room  at  1100  L 
Street.  NW..  Washington,  DC. 

Author 

The  principal  author  of  this  rule  is 
Raymond  E.  Aufmuth.  Division  of  State 
Program  Assistance.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  N.W.. 
Washington.  D.C..  20240;  Telephone: 
202-343-5843  (Commercial  or  FTS). 

List  of  Subjects 

30  CFR  Part  701 

Law  enforcement,  Surface  mining. 
Underground  mining. 

30  CFR  Part  816 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Underground  mining. 

30  CFR  Part  817 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

Accordingly.  30  CFR  Parts  701.  816 
and  817  are  amended  as  set  forth  below: 

Dated:  October  24, 1986. 
J.  Steven  Griles, 

Assistant  Secretary  for  Lands  and  Mineral 
Management. 


PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  91  Stat  445  (30 
U.S.C  1201  etseq.],  unJess  otherwise  noted. 

§701.5    [AmendMl] 

2.  Section  701.5  is  amended  by 
removing  the  definition  of  "Adverse 
physical  impact". 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINING  ACTIVITIES 

3.  The  authority  citation  for  Part  816 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  91  Stat  445  (30 
U.S.C.  1201  etseg.].  unless  otherwise  noted. 

§616.106    lAmcnded] 

4.  Section  816.106  is  amended  by 
removing  paragraph  (b),  redesignating 
the  introductory  text  as  paragraph  (a), 
and  redesignating  paragraph  (a)  as 
paragraph  (b). 

PART  817-PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

5.  The  authority  citation  for  Part  817 
continues  to  read  as  follows: 

Authority.  Pub.  L  95-87,  91  Stat  445  (30 
U.S.C.  1201  etseg.],  unless  otherwise  noted. 

§817.106    [Amended] 

6.  Section  817.106  is  amended  by 
removing  paragraph  (b),  redesignating 
the  introductory  text  as  paragraph  (a), 
and  redesignating  paragraph  (a)  as 
paragraph  (b). 

[FR  Doc  86-25966  Filed  11-17-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Akrapace  Docket  No.  86-AWA-34] 

EstablistMnent  of  Airport  Radar 
ServtoeArea 

AOCNCV:  Federal  Aviation 
Administration  [FAA),  DOT. 
ACnoN:  Final  rule. 

summary:  This  action  designates  an 
Airport  Radar  Service  Area  (ARSA)  at 
Bates  Field.  Mobile.  AL  The  location 
designated  is  a  public  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  the  ARSA  will  require 
that  pilots  maintain  two-way  radio 
communication  with  air  traffic  control 
(ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
this  location  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

EFFECTIVE  DATE:  0901  UTC.  December 
18.1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  Bums.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations,  Service  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9253. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  22, 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-fl  (48  FR  34286,  July  28. 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH,  and  Austin,  TX. 
Those  locations  were  designated 
ARSAs  by  SFAR  No.  45  (48  FR  50038, 
October  28, 1983)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  appUcation  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  45,  December  22, 1984, 
for  Austin  and  January  19, 1985,  for 
Columbus  were  extended  to  June  20. 
1985  (49  FR  47176.  November  30, 1984). 


On  March  6. 1985  the  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71,  91. 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71, 
91, 103  and  105]  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252),  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  weU  as  the  Baltimore/ 
Washington  International  Airport, 
Baltimore.  MD  (50  FR  9250).  Thus  far  the 
FAA  has  designated  66  ARSA's  as 
published  in  the  Federal  Register  in  the 
implementation  of  this  NAR 
recommendation. 

On  July  18, 1986,  the  FAA  proposed  to 
designate  an  ARSA  at  Bates  Field, 
Mobile,  AL,  (51  FR  26116).  This  rule 
designates  an  ARSA  at  this  airport. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  an  informal  airspace 
meeting  for  thit  proposed  airport.  In 
response  to  public  comments  received 
the  FAA  has  modified  this  proposal. 

Discussion  of  Comments 

The  FAA  has  received  comments  on 
the  basic  ARSA  program  as  well  as 
comments  directed  toward  the  proposed 
individual  designation.  Additionally, 
several  of  the  comments  on  individual 
designation  are  common  or  speak  to  the 
basic  program  itself.  Discussion  of  the 
comments  is  divided  into  two  sections. 
The  first  addresses  common  and  ARSA 
program  comments,  the  second 
addresses  comments  on  the  proposal  at 
Mobile. 

ARSA  Program  Commpnts 

Aircraft  Owners  and  Pilots 
Association  (AOPA)  and  others 
comments  that,  notwithstanding  the 
statement  by  the  FAA  in  the  Regulatory 
Evaluation  contained  in  the  notice, 
increased  air  traffic  controller  personnel 
and  equipment  would  be  needed  to 
handle  the  increased  traffic  expected 
due  to  the  mandatory  provisions  of  the 
ARSA.  FAA's  experience  with  the 
current  ARSA's  has  been  that  while 
there  is  an  increase  in  the  amount  of 
traffic  being  handled  by  controllers,  this 
increase  is  significantly  offset  by  the 
reduction  in  the  amount  of  control 
instructions  that  must  be  issued  under 
ARSA  procedures  as  compared  to  TRAS 
procedures.  However,  the  FAA 
recognizes  that  the  potential  exists  for  a 
need  to  establish  additional  controller 
positions  at  some  facilities  due  to 
increased  workload  should  be  expected 
efficiency  improvements  in  handling 
traffic  not  fully  offset  the  increased 
number  of  aircraft  handled.  Further, 
FAA  does  not  expect  to  incur  additional 


equipment  costs  in  implementing  the 
ARSA  program.  In  some  instances, 
previously  adopted  plans  to  replace  or 
modify  older  existing  equipment  may  be 
rescheduled  to  accommodate  the  ARSA 
program.  However,  no  new  equipment  is 
expected  to  be  required  as  a  result  of 
the  ARSA  program. 

Several  commenters,  including  AOPA, 
disagreed  with  the  FAA's  conclusion 
that  the  additional  air  traffic  could  be 
accommodated  with  existing  manpower 
at  locations  where  TRAS  participation 
was  low.  The  FAA'b  conclusion  for  the 
total  program  was  in  part  based  upon 
the  fact  that  participation  in  the  existing 
TRSA's  was  quite  higti  and,  therefore, 
an  increase  from  the  present  levels  to 
100%  would  not  be  a  significant  change, 
The  commenters,  while  not  agreeing 
with  this  conclusion,  claimed  that  the 
FAA's  rationale  did  not  apply  where 
participation  was  low  and  thus 
additional  manpower  would  be  needed 
at  these  locations  if  ARSA  was 
designated.  The  FAA  recognizes  that 
participation  in  the  TRSA  program  is 
relatively  low  at  some  of  the  candidate 
locations.  However,  this  is  in  large  part 
due  to  the  controller's  walkout  of  1981 
and  the  subsequent  reduction  in  fully 
qualified  controllers  which  led  to  the 
discontinuance  of  TRSA  services.  A 
sufficient  number  of  controllers  is 
assigned  at  the  facilities  to  which  the 
commenters  refer  and  those  facilities 
are  ready  to  provide  the  service  to  the 
increased  number  of  pilots.  This  factor 
was  considered  by  the  FAA  in  its  initial 
evaluation  of  the  ARSA  program. 

The  Soaring  Society  of  America  (SSA) 
objected  to  the  ARSA  program  because 
it  does  not  provide  the  same  level  of 
safety  and  service  to  all  clauses  of 
aviation.  As  with  other  regulations,  this 
rule  affects  different  operators  in 
different  ways  depending  on  their 
respective  need  to  operate  in  controlled 
airspace  or  near  the  airports  involved. 
The  FAA  does  not  agree  that  this 
variation  in  impact  is  reason  not  to 
adopt  a  rule  which  benefits  the  majority 
of  users. 

The  SSA  claims  the  FAA  is  changing 
the  criteria  that  an  operating  control 
tower  is  the  only  requirement  for  an 
airport  to  be  eligible  for  an  ARSA.  The 
FAA  has  not  departed  from  the  NAR 
criteria  which  would  replace  TRSA  with 
ARSA  at  airports  with  an  operating 
control  tower  served  by  a  level  III,  IV,  or 
V  Radar  Approach  Control  Facility. 

The  SSA  claimed  that  the  ARSA  rule 
should  state  that  the  ultimate 
responsibility  for  separation  from  other 
aircraft  operating  in  visual  flight  rule 
(VFR)  conditions  rests  with  the  pilot. 
While  the  FAA  agrees  that  such  is  the 
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case,  the  agency  does  not  agree  that  the 
ARSA  rule  must  so  state.  Unless  a  new 
or  amending  provision  to  the  Federal 
AviaUon  R^ations  (FAR)  specifically 
deletes,  amoids,  or  supersedes  existing 
sections,  the  existing  regulations  still 
apply.  The  ARSA  rule  (50  FR  82S2. 9257. 
March  6, 1985)  did  not  alter  the  sections 
of  the  FAR  that  establish  that  level  of 
responsibihty. 

AOPA  faulted  that  FAA's 
implementation  of  the  ARSA  program. 
The  FAA  stated  in  the  proposal  that  the 
benefits  of  standardization  and 
simplicity  were  nonquantifiable.  and 
that  the  safety  benefits  anticipated  by 
the  FAA  were  not  attributable  to  any 
given  candidate  but  were  based  upon 
implementation  of  the  program  on  a 
national  basis.  According  to  AOPA  this 
evidenced  the  need  to  further  evaluate 
the  program  at  the  current  locations  so 
that  benefits  could  be  individually 
assessed  and  each  candidate  evaluated 
accordingly.  The  FAA  does  not  agree. 
The  benefits  of  standardization  and 
simplicity  would  always  be 
nonquantifiable  regardless  of  the 
amount  of  evaluation,  yet  they  received 
considerable  emphasis  by  the  NAR  Task 
Group.  Overall  national  midair  collision 
accident  rates  are  relatively  low.  and 
accident  rates  within  individual 
categories  of  airspace  are  lower  still. 
Additionally,  accidents  at  specific 
locations  are  random  occurrences. 
Therefore,  estimates  of  potential 
reductions  in  absolute  accident  rates 
resulting  horn  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level  Additionally, 
the  FAA  does  not  beUeve  that  these 
considerations  should  be  cause  for 
delaying  a  program  that  was 
reconunended  by  a  majority  of  the 
members  of  the  National  Airspace 
Review,  and  which  has  already 
produced  positive  results  at  most  of  the 
designate  locations. 

Numerous  commenters  also  objected 
to  the  proposals  based  upon  their  belief 
that  the  volume  of  air  traffic  in  several 
of  the  proposed  locations  was  too  great 
for  the  ARSA  program.  The  FAA 
believes  that  such  a  point  argues 
strongly  for  the  establishment  of  an 
ARSA  rather  than  the  convene. 

Some  commenters,  including  AOPA. 
predicted  that  user  costs  incurred  due  to 
delay  wUl  be  greater  than  was  estimated 
by  the  FAA.  and  that  these  costs  «vill  be 
experienced  more  at  some  sites  than  at 
others.  In  the  NMIM.  FAA 
acknowledged  that  initial  delays 
problems  would  vary  from  site  to  site, 
that  estimates  of  delays  where  quite 
preliminary,  that  at  some  facilities  the 
transition  process  is  expected  to  go  very 


smoothly,  and  that  at  oihet  sites  delay 
problems  will  dominate  the  initial 
adjustment  period.  These  cost  estimates 
are  expected  to  be  transitory  in  nature 
in  that  actual  delays  will  be  reduced  as 
pilots  and  omtrollers  become 
experienced  with  ARSA  procedures. 
This  has  been  the  case  at  the  three 
locations  were  ARSA  has  been  in  effect 
for  an  appreciable  period,  and  is  the 
trend  at  those  locations  more  recently 
designated. 

AOPA  discounted  the  FAA  delay 
estimates  claiming  that  they  were  based 
upon  a  standard  ARSA.  The  FAA  does 
not  agree.  FAA's  preliminary  delay 
estimates  were  based  upon  the  ARSA 
proposed  for  the  individual  locations, 
whether  standard  or  modified. 

Several  comments  claimed  that  some 
aircraft  would  have  to  purchase  two- 
way  radios  in  order  to  enter  the  ARSA 
and  land  at  or  depart  from  airports 
within  the  ARSA.  The  FAA  does  not 
agree.  Each  primary  airport  receiving 
ARSA  designation  has  an  airport  traffic 
area  requiring  two-way  radio 
communications  at  present  Therefore, 
no  additional  cost  will  be  incurred  for 
purchase  of  radios  for  aircraft  landing  at 
or  departing  from  primary  airports 
receiving  ARSA  designation. 

Further,  some  commenters,  including 
AOPA.  expressed  concern  that  older  360 
channel  transceivers  would  not  be 
adequate  to  operate  within  an  ARSA. 
Frequencies  compatible  with  360 
channel  transceivers  are  available  at  all 
ARSA  locations.  Therefore,  operators  of 
360  channel  equipment  will  not  need  to 
install  new  radios  to  operate  within  an 
ARSA. 

AOPA  and  other  commenters  stated 
that  the  proposed  ARSA's  would 
derogate  rather  than  improve  safety,  as 
a  result  of  increased  frequency 
congestion,  pilots  ccmcentrating  on  their 
instruments  and  placing  too  much 
reliance  upon  ATC  rather  than  "see  and 
avoid."  and  the  ccnnpression  of  air 
traffic  into  narrow  corridors  as  pilots 
elect  to  circumnavigate  an  ARSA  rather 
than  receive  ARSA  services.  In  addition 
to  increasing  the  risk  of  aircraft 
collisioa.  the  omunenters  claimed  that 
compression  would  increase  the  impact 
of  aircraft  noise  on  underlying 
communities  and  cause  aircraft  to  be 
fiown  closer  to  obstructions. 

As  indicated  above,  while  an 
increased  number  of  aircraft  will  be 
using  radao  frequencies,  the  amount  of 
"frequency  time"  needed  for  each 
aircraft  is  reduced  in  an  ARSA 
compared  to  the  current  TRSA.  This  has 
been  the  experience  (rf  the  FAA  at  the 
current  ARSA  facilities. 


AOPA  claims  that  since  the 
communications  and  readback 
procedures  in  ARSA's  do  not  differ  from 
those  utilized  in  TRSA's  there  would  be 
no  reduction  in  "fiequency  time"  needed 
for  each  pilot  to  acknowledge 
instructions  or  information,  and  thus,  the 
partial  offset  indicated  by  the  FAA  was 
not  justified.  The  offset  is  based  upon 
fewer  as  well  as  shorter  transmissions 
for  each  pilot,  thus  the  FAA  does  not 
agree  with  this  claim. 

The  FAA  evaluated  the  flow  of  air 
fraffic  around  the  Austin,  TX,  and 
Columbus,  OH,  ARSA's  during  the 
confirmation  period  to  determine  if 
compression  was  occurring.  This 
evaluation  was  performed  by  observing 
the  radar  at  Austin.  TX,  and  by  both 
radar  observations  and  die  use  of 
extracted  computer  data  at  Columbus, 
OH.  Following  the  designation  of  an 
ARSA  at  Baltimore/Washington 
International  Airport  (BWI).  the  FAA 
evaluated  the  flow  of  air  ti-afflc  there  for 
a  period  of  90  days  by  observing  the 
radar  and  extracting  computer  data  to 
determine  if  compression  was  occurring. 
Additionally,  the  FAA  has  continually 
monitored  for  the  possibility  of 
compression  at  all  recently  designated 
locations.  Compression  has  not  been 
detected  at  any  of  these  locations. 
However,  compression  of  air  traffic  is  a 
site-specific  effect  that  could  occur  at  a 
particular  location  regardless  of  its 
absence  elsewhere.  "Hius,  although  the 
FAA  does  not  believe  compression  of 
traffic  will  occur  at  any  of  the  proposed 
airports,  the  agency  will  continue  to 
monitor  each  designated  ARSA  and 
make  adjustments  if  necessary. 

AOPA,  SSA.  and  other  commenters 
claimed  that  the  FAA  provided  no 
demonsti^ble  evidence  that  the  ARSA 
program  would  improve  aviation  safety. 
The  FAA  continues  to  believe  the 
implementation  of  the  ARSA  program 
will  enhance  aviation  safety.  The 
program  requires  two-way  radio 
conununication  between  ATC  and  all 
pilots  within  the  designated  areas.  Air 
traffic  controllers  will  thus  be  in  a  much 
improved  position  to  issue  complete 
traffic  inffmnation  to  the  pilots  involved, 
and  thus,  safety  will  be  improved. 

AOPA.  and  several  other  commenters, 
requested  Ihat  VFR  corridors  be 
established  at  several  of  the  subject 
locations  along  routes  that  are  cmrendy 
contained  within  an  airport  traffic  area 
(ATA).  The  NAR  Task  Group  noted  in 
their  evaluation  of  the  TRSA  program 
that  under  FAR  {  91.87  pilots  operating 
under  VFR  to  or  from  a  satellite  airport 
within  an  ATA  are  excluded  from  the 
two-way  radio  communications 
requirement.  The  Task  Group  noted  that 
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this  was  acceptable  until  the  volume  of 
air  trafTic  at  the  primary  airport  dictated 
the  installation  of  a  radar  approach 
control.  The  Task  Group  recommended, 
and  the  FAA  adopted,  the  ARSA 
program  as  a  safety  improvement 
addressing  this  problem.  Thus,  the  FAA 
does  not  believe  provisions  for  VFR 
corridors  that  penetrate  an  ATA  in  most 
cases  are  warranted  or  in  keeping  with 
that  recommendation. 

SSA  claimed  that  the  grouping  of 
ARSA's  such  as  that  adopted  in  the 
Sacramento  Valley  area  would  create 
"squeezing"  of  traffic  in  the  corridors 
between  the  blocks  of  ARSA  airspace. 
One  area  in  question,  between 
Sacramento  and  Beale  Air  Force  Base 
(AFB),  is  approximately  20  miles  wide. 
The  FAA  does  not  agree  that 
"squeezing"  will  occur  in  this  area. 
Additionally,  other  user  organizations 
have  requested  VFR  corridors  between 
adjacent  or  grouped  ARSA's  and  these 
ARSA's  have  been  modified  to 
accommodate  this  request. 

AOPA  and  others  commented  that 
several  of  the  proposals  will  require 
pilots  to  violate  FAR  91.79  (14  CFR 
91.79)  regarding  minimum  safe  altitudes. 
TTie  section  states  in  part,  "Except  when 
necessary  for  takeoff  or  landing,  no 
person  may  operate  an  aircraft  below 
...  an  altitude  of  1,000  feet  above  the 
highest  obstacle  within  a  horizontal 
radius  of  2.000  feet  of  the  aircraft  [when 
over  any  congested  area  of  a  city,  town, 
or  settlement,  or  over  any  open  air 
assembly  of  persons]."  The  commenters 
claim  that  the  1,200-foot  base  altitude  of 
the  5-  to  10-mile  portion  of  the  ARSA 
will  force  pilots  to  violate  FAR  91.79 
where  obstacles  extend  more  than  200 
feet  above  the  ground.  There  are  two 
alternatives  available  to  pilots  in  such  a 
situation  which  permit  compliance  with 
the  regulation.  Namely,  pilots  may 
participate  in  ARSA  services  and  thus 
not  be  limited  to  the  1,200-foot  base,  and 
secondly,  a  pilot  may  deviate  2,000  feet 
horizontally  from  the  obstacle. 

Furthermore,  AOPA  claims  that  the 
above  response  does  not  adequately 
respond  to  the  issue.  They  claim  that 
deviations  of  2.000  feet  horizontally 
would  increase  workload  and  reduce  the 
efficiency  of  see-and-avoid,  and  thus, 
potentially  reduce  safety.  The  FAA  does 
not  encourage  deviation  but  encourages 
participation  which  will  not  require 
deviation  and  will  result  in  controllers 
providing  radar  assistance  for  see-and- 
avoid. 

Several  commenters  noted  that  the 
proposal  did  not  contain  an 
environmental  asseesment.  Under 
existing  environmental  regulations  the 
proposed  establishment  of  a  Terminal 
Control  Area  (TCA)  or  a  TRSA  does  not 


require  an  environmental  assessment. 
The  agency  environmental  regulations 
have  not  yet  been  amended  to  reflect 
ARSA  procedures.  However,  because 
the  potential  environmental  impact  and 
regulatory  effects  of  ARSA  designation 
fall  between  those  of  the  TCA  and 
TRSA  designations,  the  FAA  fmds  that 
no  environmental  assessment  is 
required  for  an  ARSA  designation. 

AOPA,  the  Experimental  Aircraft 
Association  (EAA),  and  other 
commenters  indicated  that  the  FAA  had 
failed  to  demonstrate  a  need  for  the 
ARSA  program  itself,  as  well  as  a  need 
for  several  of  the  individual  proposed 
locations.  Additionally,  comments  were 
received  that  faulted  some  of  the 
features  of  the  ARSA.  Most  of  these 
comments  went  beyond  the  scope  of  the 
subject  proposal  and  were  addressed 
when  the  FAA  adopted  the 
recommendation  of  National  Airspace 
Review  (NAR]  Task  Group  1-2.2  (50  FR 
9252,  March  6, 1985).  However,  the  FAA 
believes  the  need  for  the  ARSA  program 
was  adequately  demonstrated  by  the 
task  group  that  reviewed  the  TRSA 
program  and  recommended  the  ARSA 
as  the  former's  replacement.  The  task 
group  faulted  the  TRSA  program  in 
several  of  its  aspects  and  through 
consensus  agreement  determined  the 
preferred  features  of  the  ARSA  prior  to 
making  their  recommendation  to  the 
FAA.  Justiflcation  for  the  ARSA 
program  has  been  the  subject  of 
previous  FAA  rulemaking,  and  the 
program  was  adopted  after 
consideration  of  public  comment. 
Response  to  comments  on  ARSA's  at 
particular  locations  is  made  below. 

AOPA.  EAA.  SSA,  and  others 
commented  that  several  of  the  proposed 
ARSA's  failed  to  meet  the  criteria  for 
designation.  The  criteria  for  this  airport 
was  recommended  by  the  NAR  Task 
Group  and  adopted  by  the  FAA. 
Namely,  ".  .  .  excluding  TCA  locations, 
all  airports  with  an  operational  airport 
traffic  control  tower  and  currently 
contained  within  a  TRSA  serviced  by  a 
Level  III,  IV,  or  V  radar  approach 
control  facility  shall  have  [an  ARSA] 
designated;  unless  a  study  indicates  that 
such  designation  is  inappropriate  for  a 
particular  location."  (49  FR  47184, 
November  30, 19B4). 

AOPA,  EAA.  and  others  commented 
that  the  existence  of  a  TRSA  in  the 
above  mentioned  category  should  not  be 
considered  as  justification  for  an  ARSA. 
After  a  review  of  all  comments  received 
to  the  above  referenced  proposal,  the 
FAA  adopted  that  NAR 
recommendation  (50  FR  9252,  March  6. 
1985).  Therefore,  absent  a  fmding  that 
designation  would  be  inappropriate,  the 


existence  of  a  TRSA  within  that  criteria 
is  deemed  sufficient  for  designation. 

AOPA.  EAA.  and  ethers  indicated 
that  several  of  the  pnoposed  locations  do 
not  meiet  the  criteria  that  the  FAA  is 
considering  for  future  ARSA  candidates. 
The  FAA  has  adopted  criteria  for  future 
application.  However,  whatever  the 
nature  of  any  follow-on  criteria  adopted, 
this  group  of  locations  which  qualify  as 
ARSA  candidates  under  the  adopted 
NAR  cntena  would  «ot  be  affected. 

Several  commenters  suggested  the  top 
of  the  ARSA  be  lowered  from  4,000  feet 
above  field  elevation-  Absent  strong 
justification  for  lowing  this  altitude, 
the  FAA  has  not  adc^ted  these 
recommendations.  The  agency's 
rationale  for  nonadoption  is  set  forth 
immediately  above. 

Several  commenters.  including  AOPA 
and  EAA.  indicated  that  at  several  of 
the  proposed  ARSA's  the  TRSA  was 
working  quite  well  and  that  there  was 
no  need  to  change  something  that  was 
working.  The  FAA  acknowledges  that 
TRSA's  are  functional  and  beneficial,  to 
a  point.  However,  the  NAR  Task  Group 
did  not  fault  individual  TRSA  locations 
but  the  TRSA  program  itself  and  • 
recommended  its  replacement.  The  FAA 
concurred  with  that  assessment  and  has 
determined  that  the  ARSA  program  is 
an  improvement  over  the  TRSA  program 
from  the  standpoints  of  both  safety  and 
service.  Thus,  the  quality  of  service 
being  provided  at  "TRSA  locations 
should  not  constitute  a  roadblock  to 
improvement. 

Several  commenters  claimed  the 
reduced  separation  standards  of  the 
ARSA  program  would  derogate  rather 
than  enhance  safety.  The  elimination  of 
the  Stage  III  separation  requirements 
was  recommended  by  users,  all  of  whom 
are  vitally  interested  in  aviation  safety, 
and  adopted  by  the  PAA.  This  aspect  of 
the  ARSA  program  received 
considerable  FAA  attention  during  the 
confirmation  period  at  Austin.  TX.  and 
Columbus.  OH.  The  FAA  agrees  with 
the  task  group  that  the  Stage  III 
separation  standards  are  not  needed  for 
safety  in  a  mandatory  participation 
area. 

Several  commenters  requested  that 
the  ARSA  be  described  in  statute  rather 
than  nautical  miles.  Numerous  user 
organizations  and  the  NAR  itself  have 
recommended  that  the  FAA  adopt 
nautical-mile  descriptions  rather  than 
statute.  It  is  the  intention  of  the  FAA  to 
establish  all  new  descriptions  according 
to  that  recommendation. 

Several  commenters  objected  to 
proposals  where  the  ARSA  was  in 
proximity  to  other  airports.  According  to 
these  commenters  pilots  would  not 
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know  whether  they  should  be  in  contact 
with  the  ARSA  approach  control  facility 
or  in  contact  with  the  control  tower  at 
the  secondary  airport,  or  on  unicom.  The 
FAA  does  not  view  this  situation  as 
different  from  that  existing  at  many  of 
these  locations  today.  Through  pilot 
education  programs  and  experience  with 
ARSA  procedures  this  situation  will 
improve.  Also,  as  at  present,  when  a 
pilot  contacts  the  wrong  FAA  facility 
the  controllers  will  give  appropriate 
instructions. 

AOPA,  SSA.  and  other  commenters 
objected  to  several  of  the  proposed 
ARSA's  based  upon  the  claim  that  the 
FAA  had  failed  to  evaluate  the 
cumulative  effect  of  the  proposed 
ARSA's  and  other  regulatory  airspace. 
The  evaluation  for  each  ARSA  included 
all  factors  known  to  the  FAA.  including 
the  proximity  of  other  regulatory 
airspace. 

Underlying  a  great  many  of  the 
comments  received  was  the  idea  that 
some  provision  should  be  made  so  that 
pilots  could  continue  their  current 
practices  without  contacting  the 
responsible  ASTC  facility.  While  the 
FAA  has  made  modifications  from  the 
standard  ARSA  in  cases  where 
circumstances  warrant,  the  basic  thrust 
of  the  ARSA  program  is  to  require  two- 
way  communication  with  the 
responsible  approach  control  facility, 
and  not  to  make  modiHcations  in  the 
program  to  provide  for  nonparticipation. 

AOPA  commented  that  FAA 
underestimated  the  one-time  cost  of 
distributing  Letters  to  Airmen  and  the 
Advisory  Circular,  and  neglected  costs 
related  to  the  informal  public  meetings. 
Both  of  these  issues  were  discussed  in 
the  detailed  regulatory  evaluation  of  the 
NPRM.  which  has  been  available  in  the 
regulatory  docket  since  publication  of 
the  NPRM.  The  availability  of  this 
detailed  evaluation  was  indicated  in  the 
introductory  paragraph  of  the  regulatory 
evaluation  summary  included  in  the 
Federal  Register  NPRM  (51  FR  26116, 
July  18, 1986).  AOPA's  comments 
assumed  that  every  active  pilot  would 
be  notified  at  least  once.  However,  FAA 
intends  to  mail  individual  Letters  to 
Airmen  only  to  those  pilots  living  in  the 
vicinity  of  ARSA  sites,  and 
consequently  its  cost  estimate  is  less 
than  that  of  AOPA.  The  total  one-time 
cost  of  distributing  Letters  to  Airmen 
and  the  Advisory  Circular  was  also 
prorated  to  reflect  only  those  sites 
included  in  the  notice,  and  both  total 
and  prorated  cost  estimates  were 
provided  in  the  notice.  Further,  as  FAA 
indicated  in  the  detailed  regulatory 
evaluation,  the  expenses  associated 
with  public  meetings  will  be  incurred 


regardless  of  whether  or  not  an  ARSA  is 
ultimately  established  at  a  proposed 
site,  and  consequently  these  expenses 
are  more  appropriately  considered 
sunken  costs  attributable  to  the 
rulenfaking  process  rather  than 
implementation  costs  of  the  ARSA 
program.  Similarly,  information  on 
ARSA's  following  the  establishment  of  a 
new  site  will  also  be  disseminated  at 
aviation  safety  seminars  conducted 
throughout  the  country  by  various 
district  offices.  These  seminars  are 
regularly  provided  by  the  FAA  to 
discuss  a  variety  of  aviation  safety 
issues,  and.  therefore,  will  not  involve 
additional  costs  strictly  as  a  result  of  the 
ARSA  program. 

Additionally,  no  significant  costs  are 
expected  to  be  incurred  as  a  result  of  the 
follow-on  user  meetings.  These  meetings 
are  being  held  at  public  or  other 
facilities  which  are  being  provided  free 
of  charge  or  at  nominal  cost.  Further, 
because  these  meetings  are  being 
conducted  by  local  FAA  facility 
personnel,  no  travel,  per  diem,  or 
overtime  costs  will  be  incurred  by 
regional  or  headquarters  personnel. 

SSA  faulted  the  FAA  for  using  the 
aviation  safety  seiminars  for  pilot 
education  on  ARSA's.  They  claim  these 
seminars  do  not  reach  many  pilots  and 
the  seminars  are  reserved  during  this 
year  for  the  FAA  "Back  to  Basics" 
program.  The  FAA  does  not  agree.  The 
aviation  safety  seminars  are  for  all 
pilots  and  for  education  on  all  aspects  of 
aviation  which  would  include  the  ARSA 
program. 

SSA  commented  that  the  FAA  should 
take  into  consideration  the  unique 
operating  characteristics  of  gliders  in 
defining  the  ARSA  airspace  at  some 
locations.  The  FAA  has  modified  the 
configurations  of  the  ARSA  at  locations 
where  glider  operations  would  be 
adversely  affected  by  a  standard 
configuration. 

Numerous  commenters  objected  to  the 
ARSA  designations  claiming  they  would 
simply  provide  the  FAA  with  the  basis 
for  additional  regulatory  restrictions. 
The  FAA  does  not  believe  this  to  be  a 
valid  objection.  While  the  agency  has  no 
current  plans  for  further  regulatory 
action  which  imposes  additional 
restrictions,  such  action  if  it  should  ever 
become  a  reality  would  be  the  subject  of 
additional  rulemaking  and  would  of 
necessity  be  judged  on  its  own  merits, 
as  should  these  proposals. 

The  Air  Line  Pilots  Association 
(ALPA)  concurred  with  the  proposal  as 
an  improvement  in  operational 
efficiency  and  a  significant  contribution 
to  a  reduction  of  midair  collision 
potential. 


The  Air  Transport  Association  (ATA) 
endorsed  the  proposed  designations  as 
an  improvement  in  safety  with  specific 
comments  indicated  below. 

The  General  Aviation  Manufacturers 
Association  endorsed  the  ARSA's  as  an 
improvement  in  safety  and  concurred 
with  the  FAA's  philosophy  regarding 
some  deviation  from  the  standard 
model. 

Comments  were  received  which  were 
supportive  of  each  of  the  ARSA's 
addressed  here  as  an  improvement  in 
aviation  safety,  and  stating  that 
participation  by  all  pilots  was  only 
equitable  and  that  normal  safety 
concerns  dictated  mandatory  two-way 
communications.  The  FAA  agrees. 

Comments  on  Bates  Field  Mobile,  AL 

One  commenter  claimed  that  to  avoid 
misunderstanding  of  rules  near  the 
Brookley  Airport,  the  Airport  Traffic 
Area  (ATA)  for  Brookley  should  be 
shown  on  the  charts  or  die  airspace 
cutout  of  the  ARSA.  The  FAA  does  not 
agree.  The  FAA  does  not  depict  ATA's 
on  charts  since  all  dimensions  are 
standard  throughout  the  United  States. 
Cutouts  are  not  normally  made  for 
controlled  airports  underlying  a  shelf  of 
the  ARSA.  The  ARSA  airspace  is 
regulatory  and  takes  precedence  over 
the  ATA.  Use  of  this  airspace  will  be 
mutually  agreed  to  by  the  facilities 
involved. 

Several  commenters  requested  a 
cutout  for  St.  Elmo  Airport  which  is 
located  approximately  12  miles  soudi  of 
Bates  Field.  The  FAA  does  not  agree  in 
that  St.  Elmo  is  beyond  the  lateral  limits 
of  the  ARSA. 

The  Gulf  Coast  Chapter  479  of  EAA 
commented  that  the  tops  of  the  ARSA 
and  the  ATA  should  be  the  same.  FAA 
rulemaking  action  is  being  considered 
which  would  designate  a  common  top 
for  ATA's  and  ARSA  airspace. 
However,  this  action  is  not  being  taken 
as  part  of  the  adoption  of  the  ARSA  at 
Mobile,  AL. 

The  Gulf  Coast  Chapter  479  of  EAA 
also  stated  that  they  support  efforts  to 
improve  air  safety  around  busy  terminal 
areas.  They  state  that  the  simplification 
and  uniformity  of  radar  airspace  is  a 
step  in  the  right  direction. 

The  SSA  stated  that  they  are  not 
aware  of  any  glider  operations  in 
proximity  to  the  Mobile  area.  However, 
they  request  that,  if  any  glider 
operations  wish  to  locate  in  an  area 
near  the  Bates  Field  ARSA,  diat  local 
FAA  personnel  work  closely  with  them 
to  lessen  any  impact  on  local  or  cross 
country  operations.  The  FAA  agrees  and 
will  continue  to  cooperate  with  local 
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glider  operations  to  ntstoe  safety  with 
the  ninimuB  impact  on  both  operatioos. 

The  ATA  responded  in  typport  of  the 
Bates  Field  ARSA  «s  a  defiaite 
improvement  in  safety  for  all  pilots. 

One  coaunenter  stated  that  of  all  the 
proposed  ARSA's  of  which  he  is  aware. 
Mobile  is  probably  the  simi^est  and  best 
located. 

Other  comments  were  received  which 
were  general  in  nature  and  were 
discnssed  under  general  comments. 

Other  cQHwwots 

A  number  of  other  comments  were 
received  addressing  matters  beyond  the 
scope  of  these  proposals  such  as 
charting,  the  number  of  frequencies 
depicted  on  a  chart,  the  general  design 
features  of  an  ARSA,  etc.  The  FAA  will 
give  consideration  to  all  of  the  points 
raised  in  tliese  comments  but  will  not 
address  them  as  a  part  of  this 
rulemaking. 

Regulatory  Evaloatioa 

Those  comments  which  addressed 
information  presented  in  the  Regulatory 
Evaluation  c^T  the  notice  for  this  docket 
included  in  this  final  rule  have  been 
discussed  above.  A  copy  of  the  final 
Regulatory  Evaluation  has  been  placed 
in  the  docket 

Briefly,  the  FAA  fmds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 
standardization  result  collectively  from 
the  overall  ARSA  program,  and  as 
discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resnlting  from  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvements 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  from  mandatory  participation, 
will  be  quite  preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal, 
and  that  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
initial  adjustment  period. 

FAA  believes  these  adjusbnent 
problenis  will  only  be  temporary,  and 
'hat  once  established,  the  ARSA 


pro^ara  will  result  in  an  overall 
improvement  in  efficiency  in  terminal 
area  operations  at  those  aiqmrts  wh^e 
ARSA's  are  established.  These  overaU 
gains  whidi  FAA  expects  for  the  ARSA 
site  estabUsfaed  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
These  benefits  are  expected  to  be 
achieved  withoat  any  additional 
controller  staffing  or  radar  equipment 
costs  to  the  FAA. 

In  addition  to  these  operational 
efficiency  improweraents,  establidiment 
of  this  ARSA  site  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  much  as  $300 
million,  for  each  accident  prevented. 

For  these  reasons,  FAA  expects  that 
the  ARSA  site  estaWished  in  this  rule 
will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Determination 

Under  the  terms  of  the  Regulatory 
Flexibility  Act,  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibility 
Determination  was  published  in  the 
NPRM.  Some  of  the  small  entities  which 
could  be  potentially  affected  by 
implementation  trf  the  ARSA  program 
include  the  fixed^base  operators,  flight 
schools,  agricultural  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  5 
miles  of  the  ARSu\  center.  If  the 
mandatory  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
regulations  participation  in  the  TRSA 
and  radio  communication  with  ATC  is 
voluntary,  operations  at  these  airports 
might  be  altered,  and  some  business 
could  be  lost  to  airports  outside  of  the 
ARSA  core.  Because  FAA  is  excluding 
almost  every  satellite  airport  located 
within  the  5-mile  ring  to  avoid  adversely 
impacting  their  operations,  and  in  some 
cases  will  achieve  the  same  purpose 
throu^  Letters  of  Agreement  between 
ATC  and  the  affected  airports 
establishing  special  procedures  for 
operating  to  and  from  these  airports, 
FAA  expects  to  virtually  eliminate  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  which  potentially 
could  result  from  the  ARSA  program. 
Similarly.  FAA  expects  to  ehrainate 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as, 
soaring,  ballooning,  parachuting, 


ultralight,  and  banner  towing  activities, 
by  developing  specisl  procedures  which 
will  accommodate  tkese  activities 
through  local  agreement  between  ATC 
facilities  and  tlw  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this.ralemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Rule 

This  action  designates  an  Airport 
Radar  Service  Area  (ARSA)  at  Bates 
Field,  Mobile,  AL.The  location 
designated  is  a  public  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  is  currently  in  effect. 
Establishment  of  this  ARSA  will  require 
that  pilots  maintaia  two-way  radio 
communication  wiA  ATC  while  in  the 
ARSA.  Implementation  of  ARSA 
procedures  at  the  affiected  location  will 
reduce  the  risk  of  midair  collision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regualtion 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  ^  11034;  February 
26, 1979). 


List  of  Subjects  m  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

Adoption  of  the  Amendment 

PART  71-[  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
ameaded.  as  follows: 

PART  71-l)ESiGNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  autiiority  citation  for  Part  71 
continues  to  read  as  lollows: 

Authority:  49  U.S.C  U4a(a}  and  1354(a):  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449.  January 
12, 1983);  14  CFR  11.69. 

§71.501    {Afiwndad] 

2.  Section  71.501  is  amended  as 
follows: 


Bates  rieki.  hfobile,  AL— {New] 
That  airspace  extending  upward  him  6x 
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surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  Bales  Field  (lat. 
30°41'23"  N.,  long.  88°14'31"  W.);  and  that 
airspace  extending  upward  from  1.500  feet 
MSL  to  and  including  4,200  feet  MSL  within  a 
10-mile  radius  of  Bates  Field.  This  airport 
radar  service  area  is  effective  during  the 
specific  days  and  hours  of  operation  of 
Mobile  Tower  and  Approach  Control  as 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Washington.  DC.  on  November 
13. 1986. 

Daniel }.  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  86-26021  Filed  11-17-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspac*  Docket  No.  86-AWA-41] 

Proposed  Establishment  of  Airport 
Radar  Service  Areas 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnow:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Airport  Radar  Service  Areas 
(ARSA)  at  the  Allentown-Bethlehem- 
Easton  Airport.  Allentown.  PA,  and  the 
Kahului  Airport.  Kahului,  HI.  Each 
location  is  a  public  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (ARSA)  is  currently  in  effect. 
Establishment  of  each  ARSA  would 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
each  of  the  affected  locations  would 
promote  the  efRcient  control  of  air 
traffic  and  reduce  the  risk  of  midair 
collision  in  terminal  areas. 
DATES:  Comments  must  be  received  on 
or  before  March  4. 1987.  Informal 
airspace  meeting  dates  are  as  follows: 

Allentown-Bethlehem-Easton  Airport. 

PA— January  28. 1987 
Kahului  Airport.  HI— January  20  and  21. 

1987 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
IAGC-204).  Airspace  Docket  No.  86- 
AWA-41. 800  Independence  Avenue. 
SW..  Washington.  DC  20591. 

Informal  airspace  meeting  places  are 
as  follows: 

AIlentown-Betlileliem-EastOD  Airport, 
PA,  ARSA 

Time-.  7:00  p.m. 

Location:  UGI  Corporation,  Hospitality 

Hall,  2121  City  Une  Road,  Bethlehem, 

PA 

Kahului,  HI,  ARSA 

January  20, 1987 

Time:  7:00  p.m. 

Location:  Pagoda  Hotel,  1525  Rycroft 
Street,  Honolulu,  HI 

January  21, 1987 

Time:  7:00  p.m. 

Location:  ICahului  Public  Library, 

Conference  Room.  90  School  Street, 

Kahului,  HI 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 


Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Bums,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9253. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

This  notice  involves  two  locations. 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  snch  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWA-41."  The 
postcard  will  be  date/time  stamped  and 
retiuTied  to  the  conunenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 


by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

Meeting  Procedures 

In  addition  to  seeking  written 
comments  on  this  proposal,  the  FAA 
will  hold  informal  airspace  meetings  for 
all  proposed  ARSA  locations  in  order  to 
receive  additional  input  with  respect  to 
the  proposal.  The  schedule  of  times  and 
places  of  the  hearings  is  listed  above. 
No  individual  meetings  will  be  held  at 
the  same  time  on  s^arate  locations  in 
the  same  region,  so  that  commenters 
will  be  able  to  attend  all  meetings  in 
which  they  may  have  an  interest. 
Persons  who  plan  to  attend  any  of  the 
meetings  should  be  aware  of  the 
following  procedures  to  be  followed: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportunity  to  make  a 
presentation. 

(b)  The  dates,  times,  and  places  for 
each  meeting  are  Usled  above.  There 
will  be  no  admission  fee  or  other  charge 
to  attend  and  participate.  The  meetings 
will  be  open  to  all  persons  on  a  space- 
available  basis.  The  FAA  representative 
may  accelerate  the  agenda  to  enable 
early  adjournment  if  the  progress  of  any 
meeting  is  more  expeditious  than 
planned. 

(c)  The  meetings  will  not  be  recorded. 
A  summary  of  the  conunents  made  at 
each  meeting  will  be  filed  in  the  docket. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  may  be  submitted  to  the  FAA 
representative.  Participants  submitting 
handout  materials  sbould  present  an 
original  and  two  copies  to  the  presiding 
officer  before  distribution.  There  should 
be  an  adequate  number  of  copies 
provided  for  further  distribution  to  all 
participants. 

(e)  Statements  made  by  FAA 
participants  at  the  meetings  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Agenda  j 

Presentation  of  Meeting  Procedures 
FAA  Presentation  of  Proposal 
Public  Presentations  and  Discussion. 

Background 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  PR 
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17448).  The  plan  encoBpused  a  review 
of  ainfwce  use  and  procediml  a^iects 
of  the  ATC  system.  Among  the  main 
objectives  of  the  MAR  were  the 
improvement  ai  the  ATC  system  by 
increasing  efficiency  and  rcdndng 
complexity.  In  its  review  of  tenmnal 
airspace.  NAR  Taak  Gronp  1-2 
condaded  that  TRSA's  should  be 
replaced.  Four  types  of  air^iaoe 
configurations  were  considered  as 
replacement  candidates,  of  which  Model 
B,  since  rectesignated  ARSA.  was  the 
consensus  recommendation. 

In  response,  die  FAA  paUished  NAR 
Recommendatioa  1-2.2.1,  'Heptece 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service'*  in 
Notice  83-e  Only  28, 1983;  48  FR  34286) 
proposing  the  estaMishnieRt  of  ARSA's 
at  the  Robert  Mneller  Munictpri  Airport 
Austin,  TX,  and  die  Port  of  Columbus 
International  Airport,  Qrfombos,  OH. 
ARSA's  were  designated  at  these 
airports  on  a  temporary  basis  by  SFAR 
No.  45  (October  28, 1963;  48  FR  50038)  m 
order  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  api^ication  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendatioa  and,  on  February 
27, 1985,  issued  a  final  rule  [50  FR  9252; 
March  6, 1985]  defining  an  ARSA  and 
establishing  air  traffic  rules  for 
operation  within  such  an  area. 
Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin,  TX,  and 
Columbus,  OH,  airports  and  also  at  the 
Baltimore /Washington  International 
Airport.  Baltimore.  MD,  (50  FR  9250; 
March  6. 1985).  The  FAA  has  stated  that 
future  notices  would  propose  ARSA's 
for  other  airports  at  which  TRSA 
procedures  were  in  effect 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locatioos  other  than 
those  which  are  included  in  the  TRSA 
replacement  pro^ara.  The  Uak.  9t>up 
recommended  this  criteria  consider — 
among  other  things — traffic  mix.  flow 
and  density,  airport  omfigiiration, 
geographi(»l  features,  ccdlkion  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  This  criteria 
has  been  developed  and  circularized 
through  the  FAA  directives  system. 

The  FAA  has  estabhshed  ARSA's  at 
numerous  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA's.  This  is  one  of  a  series  ai 
notices  to  implement  ARSA's  at 
locations  with  TRSA's. 


Related  Rulemaking 

This  notice  proposes  ARSA 
designation  at  two  of  the  locations 
identified  as  candidates  for  an  ARSA  in 
the  preamble  to  Amendment  No.  71-10 
(50  FR  9252).  Other  candidate  locations 
will  be  proposed  in  future  notices 
published  in  the  Federal  Register. 

The  Cmrent  Situado94t  die  Proposed 
AKSA  Locatkms 


A  TRSA  is  cun^tly  in  effect  at  eadi 
of  the  locatiaDS  at  which  ARSA's  are 
proposed  in  diis  notice.  A  TRSA 
consists  of  the  airspace  surrounding  a 
designated  airport  where  ATC  provides 
radar  vectoring,  sequencing,  and 
separation  for  all  aircraft  op«titing 
under  instroraent  flight  rales  (IPR)  and 
for  participating  aircraft  operating  under 
visual  fli^t  rules  (VFR).  TRSA  airspace 
and  operating  rules  are  not  establiriied 
by  regulation,  and  participation  by  pilots 
operating  under  VFR  is  vohmtary, 
although  pilots  are  urged  to  participate. 
This  level  of  service  is  kno%vn  as  Stage 
ni  and  is  provided  at  all  locations 
identified  as  TRSA's.  The  NAR  task 
group  recommended  the  replacement  of 
most  TRSA's  with  ARSA's. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  task 
group.  The  task  group  stated  that 
because  there  are  different  levds  of 
service  offered  within  the  TRSA.  users 
are  mt  always  sure  of  what  restrictions 
or  privileges  exist,  or  how  to  cope  with 
them.  According  to  the  task  group,  there 
is  a  feeling  shared  among  users  that 
TRSA's  are  olten  pooriy  defined,  are 
generaOy  dissimilar  in  dimensions,  and 
encoraiMss  more  area  than  is  necessary 
or  desirable.  There  are  other  users  who 
believe  that  the  v(^untary  nature  of  the 
TRSA  does  not  adequately  address  the 
problems  associated  with 
nonparticipatii^  aircraft  operating  in 
relative  proximity  to  the  airport  and 
associated  approach  and  departm^e 
courses.  There  is  strong  advocacy 
among  user  organizations  that  terminal 
radar  facilities  should  provide  all  pilots 
the  same  service,  in  the  same  way,  and. 
to  the  extent  feasible,  within  standard 
size  airspace  designations. 

Certain  previsions  of  FAR  91.87  add  to 
the  problem  identified  by  the  task  group. 
For  example,  aircraft  operating  under 
VFR  to  or  from  a  satellite  airport  and 
withm  the  airport  traffic  area  (ATA)  of 
the  primary  airport  are  excluded  bora 
the  two-way  raidio  communicatioDS 
requirement  (rf  91.87.  This  condition  is 
acceptable  until  the  volume  and  density 
of  traffic  at  the  [Kimary  airport  dictates 
further  acbon. 


ThePraposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  ARSA's  at  the  Allentown- 
Bethlehem-Easton  Airport  Allentown. 
PA,  and  the  Kahului.  Airport  Kahului. 
HL 

Each  of  die  above  locations  it  a  pubhc 
airport  at  which  a  nonregulatory  TRSA 
is  currendy  in  effect  The  prt^xMed 
locations  are  depicted  on  diarts  in 
Appendix  1  to  this  notice. 

The  FAA  has  published  a  final  rule  (50 
FR  9252:  March  6^  1965)  which  defines 
ARSA  and  prescribes  operating  rales  for 
aircraft  altrah^t  vehicJes.  md 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA. 

The  final  rule  provides  in  part  that 
any  aircraft  arriving  at  any  airport  in  an 
ARSA  or  flying  throu^  an  ARSA,  prior 
to  entering  the  ARSA  must:  (1)  Establish 
two-way  radio  communications  with  the 
ATC  facility  having  jurisdiction  over  the 
area,  and  (2)  while  in  the  ARSA, 
maintain  two-way  radio 
communications  with  that  ATC  facility. 
For  aircraft  departing  from  the  primary 
airport  within  the  ARSA  two-way  radio 
communications  must  be  maintained 
with  the  ATC  facility  having  jurisdiction 
over  the  area.  For  aircraft  departing  a 
satellite  airport  within  the  ARSA,  two- 
way  radio  communications  must  be 
established  as  soon  as  practicable  after 
takeoff  with  the  ATC  facility  having 
jurisdiction  over  the  area,  and  thereafter 
maintained  while  operating  within  the 
ARSA. 

All  aircraft  operating  within  an  ARSA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  d^>arture  traffic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  to  any 
of  the  operating  requirements  of  the  rule 
when  safety  considerations  justify  the 
deviation  or  more  efficient  utilization  of 
the  airspace  can  be  attained.  Ultralight 
vehicle  cqwrations  and  parachute  jumps 
in  an  ARSA  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization. 

The  FAA  adopted  the  NAR  task  group 
recommendation  that  each  ARSA  be  of 
the  same  airspace  configuration  insofar 
as  practicable.  The  standard  ARSA 
consists  of  airspace  within  5  nautical 
miles  of  the  primary  airport  extending 
from  the  surface  to  an  altitude  of  4.000 
feet  above  that  airport's  elevatioa  and 
that  airspace  between  5  and  10  nautical 
miles  from  the  primary  airport  from 
1,200  feet  above  the  surface  to  an 
altitutde  of  4,000  feet  above  that 
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airport's  elevation.  Proposed  deviation 
from  the  standard  has  been  necessary  at 
some  airports  due  to  adjacent  regulatory 
airspace,  international  boundaries, 
topography,  or  unusual  operational 
requirements. 

Definitions,  operating  requirements, 
and  specific  airspace  designations 
applicable  to  ARSA  may  be  found  in  14 
GFR  Part  71,  §§  71.14  and  71.501,  and 
Part  91,  §9  91.1  and  91.88. 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  proposed  regulation 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979). 

Regulatory  Evaluation 

The  FAA  has  conducted  a  detailed 
Regulatory  Evaluation  of  the  proposed 
establishment  of  additional  ARSA  sites. 
The  major  Endings  of  that  evaluation 
are  summarized  below,  and  the  full 
evaluation  is  available  in  the  regulatory 
docket. 

a.  Costs 

Costs  which  potentially  could  result 
from  the  ARSA  program  fall  into  the 
following  categories: 

(1)  Air  traffic  controller  staffing, 
controller  training,  and  facility 
equipment  costs  incurred  by  the  FAA. 

(2)  Costs  associated  with  the  revision 
of  charts,  notification  of  the  public,  and 
pilot  education. 

(3)  Additional  operating  costs  for 
circumnavigating  or  flying  over  the 
ARSA. 

(4)  Potential  delay  costs  resulting  from 
operations  within  an  ARSA  rather  than 
aTRSA. 

(5)  The  need  for  some  operators  to 
purchase  radio  transceivers. 

(6)  Miscellaneous  costs. 

It  has  been  the  FAA's  experience, 
however,  that  these  potential  costs  do 
not  materialize  to  any  appreciable 
degree,  and  when  they  do  occur,  they 
are  transitional,  relatively  low  in 
magnitude,  or  attributable  to  specific 
implementation  problems  that  have 
been  experienced  at  a  very  small 
minority  of  ARSA  sites.  The  reasons  for 
these  conclusions  are  presented  below. 
FAA  expects  that  the  ARSA  program 
can  be  implemented  without  requiring 
additional  controller  personnel  above 
current  authorized  staffing  levels 
because  participation  at  most  TRSA 
locations  is  already  quite  high,  and  the 
reduced  separation  standards  permitted 
in  ARSA's  will  allow  controllers  to 
absorb  the  slight  increase  in 
participating  traffic  by  handling  all 
traffic  much  more  efficiently.  Further, 


because  controller  training  will  be 
conducted  during  normal  working  hours, 
and  existing  TR&i\  facilities  already 
operate  the  necessary  radar  equipment, 
FAA  does  not  expect  to  incur  any 
appreciable  implementation  costs. 
Essentially,  the  FAA  is  modifying  its 
terminal  radar  procedures  in  the  ARSA 
program  in  a  manner  that  will  make 
more  efficient  use  of  existing  resources. 

No  additional  costs  are  expected  to  be 
incurred  because  of  the  need  to  revise 
sectional  charts  to  remove  TRSA 
airspace  depictions  and  incorporate  the 
new  ARSA  airspace  boundaries. 
Changes  of  this  nature  are  routinely 
made  during  charting  cycles,  and  the 
planned  elective  dates  for  newly 
established  ARSA's  are  scheduled  to 
coincide  with  the  regular  6-month  chart 
publication  intervals. 

Much  of  the  need  to  notify  the  public 
and  educate  pilots  about  ARSA 
operations  will  be  met  as  a  part  of  this 
rulemaking  proceeding.  The  informal 
public  meeting  being  held  at  each 
location  where  an  ARSA  is  being 
proposed  provides  pilots  with  the  best 
opportunity  to  learn  both  how  an  ARSA 
works  and  how  it  will  affect  their  local 
operations.  Because  the  expenses 
associated  with  tfiese  public  meetings 
will  be  incurred  regardless  of  whether  or 
not  an  ARSA  is  ultimately  established  at 
a  proposed  site,  tfiey  are  more 
appropriately  considered  sunken  costs 
attributable  to  the  rulemaking  process 
rather  than  costs  of  the  ARSA  program. 
Once  the  decision  has  been  made  to 
establish  an  ARSA  through  a  final  rule 
issued  in  this  proceeding,  however,  any 
public  information  costs  which  follow 
are  strictly  attributable  to  the  ARSA 
program.  The  FAA  expects  to  distribute 
a  Letter  to  Airmen  to  all  pilots  residing 
within  50  miles  of  ARSA  sites 
explaining  the  operation  and 
configuration  of  the  ARSA  finally 
adopted.  The  FAA  will  also  issue  an 
Advisory  Circular  on  ARSA's.  The 
combined  Letter  to  Airmen  and  prorated 
Advisory  Circular  cost  for  the  two 
airports  at  which  ARSA's  are  being 
proposed  by  this  notice  is  estimated  to 
be  approximately  $900.  This  cost  will  be 
incurred  only  once  upon  the  initial 
establishment  of  the  ARSA's. 

Information  on  ARSA's  following 
implementation  of  the  program  will  also 
be  disseminated  at  aviation  safety 
seminars  conducted  throughout  the 
country  by  various  district  offices.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues,  and  therefore  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 
Additionally,  no  significant  costs  are 
expected  to  be  incurred  as  a  result  of  the 


follow-on  user  meetings  that  will  be  held 
at  each  site  following  implementation  of 
the  ARSA  to  allow  users  to  provide 
feedback  to  the  FAA  on  local  ARSA 
operations.  These  meetings  are  being 
held  at  public  or  other  facilities  which 
are  being  provided  free  of  charge  or  at 
nominal  cost.  Further,  because  these 
meetings  are  being  conducted  by  local 
FAA  facility  personnel,  no  travel,  per 
diem,  or  overtime  costs  will  be  incurred 
by  regional  or  headquarters  personnel. 

FAA  anticipates  that  some  pilots  who 
currently  transit  a  TRSA  without 
establishing  radio  communications  or 
participating  in  radar  services  may 
choose  to  circumnavigate  the  mandatory 
participating  airspace  of  an  ARSA 
rather  than  participate.  Some  minor 
delay  costs  will  be  incurred  by  these 
pilots  because  of  the  additional  aircraft 
variable  operating  cost  and  lost  crew 
and  passenger  time  resulting  fi-om  the 
deviation.  Other  pilots  may  elect  to 
overfly  the  ARSA,  or  transit  below  the 
1,200  feet  above  ground  level  (AGL) 
floor  between  the  5-  and  10-nautical- 
mile  rings.  Although  tfiis  will  not  result 
in  any  appreciable  delay,  a  small 
additional  fuel  bum  will  result  from  the 
climb  portion  of  the  altitude  adjustment 
(which  will  be  offset  Somewhat  by  the 
descent). 

FAA  recognizes  that  the  potential 
exists  for  delay  to  develop  at  some 
locations  following  establishment  of  an 
ARSA.  The  additional  traffic  that  the 
radar  facilities  will  be  handling  as  a 
result  of  the  mandatory  participation 
requirement  may,  in  some  instances, 
result  in  minor  delays  to  aircraft 
operations.  FAA  does  not  expect  such 
delay  to  be  appreciable.  FAA  expects 
that  the  greater  flexibility  afforded 
controllers  in  handling  traffic  as  a  result 
of  the  reduced  separation  standards  will 
keep  delay  problems  to  a  minimum. 
Those  that  do  occur  will  be  transitional 
in  nature,  diminishing  as  facilities  gain 
operating  experience  with  ARSA's  and 
learn  how  to  tailor  procedures  and 
allocate  resources  to  lake  fullest 
advantage  of  the  efficiencies  that  an 
ARSA  ywill  permit.  Tliis  has  been  the 
experience  at  the  three  locations  where 
ARSA's  have  been  in  effect  for  the 
longest  period  of  time,  and  is  the  trend 
at  most  of  the  locatioiis  that  have  been 
more  recently  designated. 

The  FAA  does  not  expect  that  any 
operators  will  fmd  it  necessary  to  install 
radio  transceivers  as  a  result  of 
establishing  the  ARSA's  proposed  in 
this  notice.  Aircraft  operating  to  end 
from  primary  airports  already  are 
required  to  have  two-way  radio 
communications  capability  because  of 
existing  airport  traffic  areas  and 


Federal  Register  /  Vol.  51.  No.  222  /  Tuesday.  November  18.  1986  /  Proposed  Rules  41751 


therefore  will  not  incur  any  additional 
costs  as  a  result  of  the  proposed 
ARSA's.  Further,  the  FAA  has  made  an 
effort  to  minimize  these  potential  costs 
throughout  the  ARSA  program  by 
providing  airspace  exclusions,  or 
cutouts,  for  satellite  airports  located 
within  5  nautical  miles  of  the  ARSA 
center  where  the  ARSA  would 
otherwise  have  extended  down  to  the 
surface.  Procedural  agreements  between 
the  local  ATC  facility  and  the  affected 
airports  have  also  been  used  to  avoid 
radio  installation  costs. 

At  some  proposed  ARSA  locations, 
special  situations  might  exist  where 
establishment  of  an  ARSA  could  impose 
certain  costs  on  users  of  that  airspace. 
However,  exclusions,  cutouts,  and 
special  procedures  have  been  used 
extensively  throughout  the  ARSA 
program  to  alleviate  adverse  impacts  on 
local  Tixed  base  and  airport  operators. 
Similarly,  the  FAA  has  eliminated 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight  and  banner  towing  activities, 
by  developing  special  procedures  to 
accommodate  these  activities  through 
local  agreements  between  ATC  facilities 
and  the  affected  organizations.  For  these 
reasons,  the  FAA  does  not  expect  that 
any  such  adverse  impacts  will  occur  at 
the  candidate  ARSA  sites  proposed  in 
this  notice. 

b.  Benefits 

Much  of  the  benefit  that  will  result 
from  ARSA's  is  nonquantifiable,  and  is 
attributable  to  simplification  and 
standardization  of  ARSA  configurations 
and  procedures,  which  will  eliminate 
much  of  the  confusion  pilots  ciurently 
experience  when  operating  in 
nonstandard  TRSA's.  Further,  once 
experience  is  gained  in  ARSA 
operations,  the  greater  flexibility 
allowed  air  traffic  controllers  in 
handling  traffic  within  an  ARSA  will 
enable  them  to  move  trafHc  more 
efficiently  than  they  currently  are  able 
to  under  TRSA's.  These  expected 
savings  may  or  may  not  offset  the  delay 
that  some  sites  may  experience  after  the 
initial  establishment  of  an  ARSA.  but 
are  expected  to  eventually  provide 
overall  time  savings  to  all  traffic,  IFR  as 
well  as  VFR,  that  exceed  delay  as  both 
pilots  and  controllers  become  more 
familiar  with  ARSA  operating 
procedures. 

Some  of  the  benefits  of  the  ARSA 
cannot  be  specifically  attributed  to 
individual  candidate  airports,  but  rather 
will  result  from  the  overall 
improvements  in  terminal  area  ATC 
procedures  realized  as  ARSA's  are 
implemented  throughout  the  country. 


ARSA's  have  the  potential  of  reducing 
both  near  and  actual  midair  collisions  at 
the  airports  where  they  are  established. 
Based  upon  the  experience  at  the  Austin 
and  Columbus  ARSA  conHrmation  sites, 
FAA  estimates  that  near  midair 
collisions  may  be  reduced  by 
approximately  35  to  40  percent.  Further. 
FAA  estimates  that  implementation  of 
the  ARSA  program  nationally  may 
prevent  approximately  one  midair 
collision  every  1  to  2  years  throughout 
the  United  States.  The  quantifiable 
benefits  of  preventing  a  midair  collision 
can  range  f^om  less  than  $100,000, 
resulting  from  the  prevention  of  a  minor 
nonfatal  accident  between  general 
aviation  aircraft,  to  $300  million  or  more, 
resulting  &om  the  prevention  of  a  midair 
collision  involving  a  large  air  carrier 
aircraft  and  numerous  fatalities. 
Establishment  of  ARSA's  at  the  sites 
proposed  in  this  notice  will  contribute  to 
these  improvements  in  safety. 

c.  Comparison  of  Costs  and  Benefits 

A  direct  comparison  of  the  costs  and 
beneflts  of  this  proposal  is  difficult  for  a 
number  of  reasons.  Many  of  the  benefits 
of  the  rule  are  nonquantifiable,  and  it  is 
difficult  to  specifically  attribute  the 
standardization  benefits,  as  well  as  the 
safety  benefits,  to  individual  candidate 
ARSA  sites. 

FAA  expects  that  any  adjustment 
problems  that  may  be  experienced  at 
new  ARSA  locations  will  only  be 
temporary,  and  that  once  established, 
the  ARSA  program  will  result  in  an 
overall  improvement  in  efficiency  in 
terminal  area  operations  at  those 
airports  where  ARSA's  are  established. 
This  has  been  the  experience  at  the  vast 
majority  of  ARSA  sites  that  have 
already  been  implemented.  In  addition 
to  these  operational  efflciency 
improvements,  establishment  of  the 
proposed  ARSA  sites  will  contribute  to 
a  reduction  in  near  and  actual  midair 
collisions.  For  these  reasons.  FAA 
expects  that  establishment  of  the  ARSA 
sites  proposed  in  this  notice  will 
produce  long  term,  ongoing  benefits  that 
will  far  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

International  Trade  Impact  Analysis 

This  proposed  regulation  will  only 
affect  terminal  airspace  operating 
procedures  at  selected  airports  within 
the  United  States.  As  such,  it  will  have 
no  affect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  a^ect  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  small  entities  that  could  be 
potentially  affected  by  implementation 
of  the  ARSA  program  are  the  fixed-base 
operators,  flight  schools,  agricultural 
operators  and  other  small  aviation 
businesses  located  at  satellite  airports 
within  5  nautical  miles  of  the  ARSA 
center.  If  the  mandatory  participation 
requirement  were  to  extend  down  to  the 
surface  at  these  airports,  where  under 
current  regulations  participation  in  the 
TRSA  and  radio  communication  with 
ATC  is  voluntary,  operations  at  these 
airports  might  be  altered,  and  some 
business  could  be  lost  to  airports 
outside  of  the  ARSA  core.  FAA  has 
proposed  to  exclude  almost  every 
satellite  airport  located  within  5  nautical 
miles  of  the  primary  airport  at  candidate 
ARSA  sites  to  avoid  adversely 
impacting  their  operations,  and  to 
simplify  coordinating  ATC 
responsibilities  between  the  primary 
and  satellite  airports.  In  some  cases,  the 
same  purposes  will  be  achieved  through 
Letters  of  Agreement  between  ATC  and 
the  affected  airports  that  establish 
special  procedures  for  operating  to  and 
from  these  airports.  In  this  manner,  FAA 
expects  to  virtually  eliminate  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  that  potentially 
could  result  from  the  ARSA  program. 
Similarly,  FAA  expects  to  eliminate 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight,  and  banner  towing  activities, 
by  developing  special  procedures  that 
will  accommodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  al^ected  organizations. 
FAA  has  utilized  such  arrangements 
extensively  in  implementing  the  ARSA's 
that  have  been  established  to  date. 

Further,  because  the  FAA  expects  that 
any  delay  problems  that  may  initially 
develop  following  implementation  of  an 
ARSA  will  be  transitory,  and  because 
the  airports  that  will  be  affected  by  the 
ARSA  program  represent  only  a  small 
proportion  of  all  the  public  use  airports 
in  operation  within  the  United  States, 
small  entities  of  any  type  that  use 
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aircraft  in  the  course  of  their  business 
will  not  be  adversely  impacted. 

For  these  reasons,  the  FAA  certifies 
that  the  proposed  regulation  will  not 
result  in  a  signiScant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

The  Proposed  Amendment 
PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-44a  January  12. 1983);  14 
CFR  11.69. 


971^1    [Amended] 

2.  Section  71.501  is  amended  as 
follows: 

Allentown-BethlaiieiD-Eastoa  Airport.  PA— 
[New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,400  feet  MSL 
within  a  5-mile  radius  of  the  Allentown- 
Bethlehem-Easton  Airport  (laf.  40*39'11'  N.. 
long.  75*28'25'  W.).  excluding  that  airspace 
within  a  1-mile  radius  of  the  Queen  City 
Municipal  Airport.  Allentown.  PA,  (lat. 
40*34'13'  N.,  long  y5"29'19'  W.)  and  that 
airspace  extending  upward  from  2,200  feet 
MSL  to  4,400  feet  MSL  within  a  10-mile  radius 
of  the  Allentown-Bethlehem-Easton  Airport 
from  the  020*  T  (030*  M)  bearing  from  the 
airport  clockwise  to  the  215*  T  (225*  M) 
bearing  from  the  airport  and  that  airspace 
extending  upward  fit)m  1.900  feet  MSL  to 
4,400  feet  MSL  writhin  a  10-mile  radius  of  the 
airport  from  the  215'  T  (225'  M)  bearing  from 
the  airport  clockwise  to  the  285'  T  (295*  M) 
bearing  from  the  afrport  and  that  airspace 
extending  upward  from  2,800  feet  MSL  to 
4,400  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  286'  T  (295"  M)  bearing  from 
the  airport  clockwise  to  the  020'  T  (030'  M) 
bearing  from  the  airport. 


Kahului  Airport.  HI— {New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  the  Kahului  Airport 
(lat  20*54'  07*  N..  long.  156*  25'  59*  W.).  and 
that  airspace  extending  upward  from  2.000 
feet  MSL  to  4.100  feet  MSL  within  a  10-mile 
radius  of  Kahului  Airport  ftvm  the  289*  T 
(300*  M)  bearing  fttMn  tfie  airport  clockwise  to 
the  069*  T  (080*  M)  bearing  from  the  airport 
and  that  airspace  exteading  upward  ftrjm 
2,000  feet  MSL  to  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  149*  T 
(160*  M)  bearing  from  the  airport  clockwise  to 
the  199*  T  (210*  M)  bearing  of  the  ahport. 
This  airport  radar  service  area  is  effective 
during  the  specific  days  and  hours  of 
operation  of  Kahului  Tower  and  Approach 
Control  as  established  in  advance  by  a 
Notice  to  Airmen.  The  tffective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  Washington.  DC,  on  November 
12, 1966. 


Daniel  J.  Peterson, 

Manager,  Airspace-Rufps  and  Aeronautical 
Information  Division. 
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AIRPORT  RADAR  SERVICE  AREA 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  5572  of  November  17,  1986 

National  Diabetes  Month,  1986 


|FR  Doc.  86-26243 

Filed  11-18-66:  10:57  am) 

Billing  code  319M)1-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Diabetes  afflicts  perhaps  one  in  twenty  Americans  and  is  one  of  the  leading 
causes  of  death  in  our  Nation.  Every  year,  diabetes  takes  more  than  35,000 
lives  and  contributes  to  the  loss  of  another  95,000.  Diabetes  can  cause 
compUcations  such  as  blindness,  heart  or  kidney  disease,  strokes,  birth  de- 
fects, and  lower  life  expectancy.  This  disease  also  imposes  a  personal  burden 
on  those  affected  with  it  and  on  their  families.  Day-to-day  treatment  is  a 
lifelong  responsibility  for  those  who  have  diabetes. 

Despite  diabetes'  serious  consequences,  almost  half  of  those  with  the  disease 
are  not  aware  they  have  it.  Through  greater  public  awareness  of  the  frequency 
and  the  dangers  of  diabetes,  we  may  reduce  the  incidence  of  complications 
from  it— and  even  prevent  most  cases  of  noninsulin-dependent  diabetes. 

Thanks  to  advances  in  research  in  recent  years,  we  understand  more  than 
ever  before  about  diabetes  and  its  mechanisms.  This  knowledge  is  providing 
the  basis  for  trials  of  new  diagnostic  techniques  and  new  treatments. 

Through  the  shared  dedication  of  the  Federal  government  and  of  private 
organizations  and  individuals,  we  can  continue  to  make  progress  in  research 
and  education  efforts  aimed  at  controlling  and  one  day  curing  this  disease. 
The  goal  of  eliminating  diabetes  as  a  public  health  threat  is  an  essential  task 
and  a  realizable  one. 

To  increase  public  awareness  about  the  dangers  of  diabetes  and  the  need  for 
continued  research  and  education  efforts,  the  Congress,  by  Public  Law  99-460, 
has  designated  the  month  of  November  1986  as  "National  Diabetes  Month" 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  month. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  November  1986  as  National 
Diabetes  Month.  I  call  upon  all  government  agencies  and  the  people  of  the 
United  States  to  observe  this  month  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Rules  and  Regulations 


TN8  aeclion  of  the  FEDERAL  REGISTER 
contains  ragutalory  documents  having 
general  applcaMily  and  iegrt  aftaet.  most 
of  whictt  are  tayed  to  and  eodMed  in 
the  Coda  of  federal  RaguMons.  which  k 
published  under  SO  titiae  purauant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Ragulationa  la  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Isted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
wesic. 


DEPARTIIENT  OF  AQRICULTURE 

Federal  Crop  Insyranos  Corporatioii 
7  CFR  Part  441 

Table  Qnpa  Crop  inauranca 
Regulallona;  Correction 

AQBlcv:  Federal  Crop  fauurance 
Corporatkui.  USDA. 
ACTION:  Final  rule.  Correction. 

SUMMAllv:  The  Federal  Crop  hsnrance 
Corporation  (FCIC)  puUished  a  final 
rule  in  the  Federal  Ea^alv  on  Monday, 
October  27. 1986.  at  51 FR  37802.  revi^ 
and  reissuing  tiie  Table  Gn^  Cn^ 
Insurance  R^atiooa  (7  CFR  Part  441). 
In  that  publication  the  provision  fat 
det^mining  the  yield  guarmtae 
contained  words  inconristant  with  the 
intent  of  the  specified  crop  years  and 
some  language  was  inadvotently 
omitted  in  tbe  method  Med  for 
determlBing  die  yield  guarantee.  This 
notice  is  published  to  correct  that  error. 
AOORESS:  Written  comments  on  tlds 
correction  may  be  sent  to  the  Office  of 
the  Manager.  Federal  Cn^  Insurance 
Corporation.  Room  4006,  South  Bidlding. 
US.  Department  of  Agricuhare. 
Washi^iton.  DC  2025a 


ATKw  eewrAcr: 

Peter  F.  Cole,  Secretary,  Federal  Cn^ 
Insurance  Corporation,  U.8.  Deputment 
of  Agriculture,  Washington,  DC,  20250^ 
telephmie  (202)  447-S325. 

SUPPLEMENTAirV  MPOfMATION:  FR  Doc. 
No.  86-24242.  appearing  at  page  37882.  is 
corrected  as  follows: 

In  die  TaUe  Grape  Crop  Insurance 
Policy  in  1 441.7(d)— 

1.  On  page  37895,  first  colimm.  first 
paraj^a]^  fifth  line,  the  sentence  The 
production  report  <»  assigned  yield  will 
be  used  to  compute  yonr  produeticHi 
history  for  the  purpose  of  determining 
your  guarantee  for  the  subsequent  crop 
year."  should  read  "The  production 


report  or  assigned  yield  will  be  used  to 

ctMnpute  your  production  history  for  the 

purpose  of  determining  your  guarantee 

for  the  insured  crop  year." 

2.  On  the  same  page,  same  column 

and  paragraph,  eighth  Ime,  the  sentence 

"The  yield  assigned  by  us  will  be  75%  of 

dw  yield  aasipted  for  the  purpose  of 

determining  your  guarantee  for  the 

present  crop  year."  should  read:  "The 

yield  assigned  by  us  will  be  75%  of  the 

yield  assigned  for  the  purpose  of 

determining  yonr  guarantee  for  the  prior 

crop  year  as  adfusted  for  crop  and 

vineyard  conditions. 

Done  in  Washington.  DC  OB  Novenber  S. 
1980. 

E.layFoMs. 

Manager.  Federal  Crop  htauraitee 
CorporoUoa. 

[FR  Doc.  88-28088  Filed  11-18-88;  8:45  am] 


Commodity  OradH  CorpowMon 
7  CFR  Part  1477 

Payment  Program  for  19M 


AOENCV:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Interim  rule. 


r:  Pubttc  Law  90-400  provides 
for^^  inqrioHntation  of  a  disaster 
paysMBt  progrun  for  eUgtble  prodaoers 
for  tosses  of  1966  crop  production  due  to 
droo^t.  excessive  heat,  flood,  hail  at 
excessive  moisture  in  1966.  G^ierally.  to 
be  ehgiUe  to  receive  a  paymoit  ier  a 
crop  of  a^eat,  feed  grakis,  apland 
cotton,  rice,  soytieans,  sugar  beets,  segw 
cane,  or  peanuts  C^reyam  oreps").  a 
producer  amst:  be  eB^Ue  to  receive 
price  support  for  sooh  a  ttopi  be  in  a 
county  to  which  Fanners  Home 
Adnrirtistration  ("FmHA")  disaster 
emergency  louis  are  available;  and 
have  suffered  a  loss  of  production  of  at 
least  60  percent  for  such  crop.  With 
respect  to  certato  ncmprograra  crops, 
prcdncers  may  qualify  for  audi 
payments  if  they:  Are  to  sndi  FmHA 
designated  counties;  have  suffered  an 
econoadc  emergency;  and  have  a  toss  of 
production  of  at  least  50  percent  with 
respect  to  a  nonprogram  crop.  This 
mterim  rule  establishes  the  criteria  to  be 
used  to  making  such  disaster  payments 
to  eligible  producers. 
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DATCt:  This  toterim  rule  shall  become 
effective  Novembw  17, 1086. 

Commeats  must  be  received  on  or 
before  December  4. 1966.  to  mder  to  be 
assured  at  consideration. 


;  Send  ctmnnents  on  this 
toterim  rale  to  Director,  Emergency 
Operations  and  Livestock  Pwyams 
Division.  ASCS.  United  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington.  DC  20013.  All  written 
submissions  made  pursuant  to  this  role 
will  be  available  fm  further  mspection 
to  Room  4005  South  Buildtog.  USDA. 
between  die  hours  of  6:15  am  and  4:45 
pm.  Monday  duou^  Friday. 


RTION  CONTACT 

Jerry  W.  Newcomb.  Director.  Emergency 
Operations  and  Livestock  Programs 
Division.  Agricultural  StabiUzation  and 
Conservatim  Service,  United  States 
Department  of  Agriculture.  P.O.  Box 
2415.  Washington.  DC  Telephone:  (202) 
447-5621. 


TAHY  WrOWMATIOM.  This 
toterim  rule  has  been  revtowed  to 
acemdance  wtdi  procedures 
inqrionenting  Executive  Order  12291 
and  Secretary's  Memorandum  1512-1 
and  has  been  classified  as  "major"  stoce 
the  program  will  have  an  annual  effect 
on  the  economy  exceeding  $100  milhon. 

It  has  been  determined  that  the 
Regolatory  Flexibility  Act  is  not 
aiqiliGable  to  this  mterim  rule  stoce  CCC 
is  not  required  by  5  U.S.C  553  or  any 
other  provision  (rf  the  law  to  publish  a 
notice  of  proposed  nilanaking  with 
respect  to  the  subject  oiatter  of  this  role. 
PubUc  Law  90-800  provides  that  die 
regul8ti<ms  implementing  this  program 
must  be  issued  withto  30  days  of 
enactment  of  sudi  act.  AccOTdingly,  this 
rule  is  effective  upon  filing  with  the 
Director.  Office  of  die  Federal  Register. 

An  EDviromnental  Evatoation  with 
respect  to  the  Disaster  Pajrment  Program 
has  been  completed.  It  has  been 
determined  that  this  action  is  not 
expected  to  have  a  significant  impact  on 
the  quality  of  the  human  environment,  to 
addition,  it  has  been  detemuned  that 
this  action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitet.  water  quality,  air  quahty,  and 
land  use  and  appearance.  Accordingly, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
is  needed. 

A  Fmal  Regulatory  Impact  Analysis  of 
this  regulation  is  being  prepared.  Copies 
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of  the  analysis  will  be  available  to  the 
public  by  contacting  Jerry  W.  Newcomb. 

The  title  and  number  of  the  federal 
assistance  program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases:  Number  10.051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  46  FR 
29115  (June  24, 1983). 

BafJcground 

Public  Law  99-500  provides  that 
disaster  payments  for  prevented 
planting  and  low  yield  losses  are  to  be 
made  to  producers  of  the  1986  crops  of 
wheat,  feed  grains,  upland  cotton,  rice, 
soybeans,  sugar  beets,  sugar  cane,  and 
peanuts  ("program  crops")  if  the 
producer  has  suffered  a  loss  of 
production  for  such  a  crop  which  is 
greater  than  the  amount  determined  by 
multiplying  50  percent  of  the  farm 
program  payment  yield  by  the  disaster 
payment  acreage.  Such  a  producer  must 
also  be  eligible  to  receive  price  support 
loans  or  purchases  or  other  program 
benefits  for  the  crop  under  sections 
107D,  105C,  103A?  101A,-201(i),  or  108B 
of  the  Agricultural  Act  of  1949  (7  U.S.C. 
1445b-3, 1444b,  1444-1, 1446(i).  or  1445c- 
2).  Disaster  payments  are  authorized 
only  in  a  county  in  which  producers  are 
eligible  to  receive  disaster  emergency 
loans  under  section  321  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1961)  as  a 
result  of  drought,  excessive  heat,  flood, 
hail  or  excessive  moisture. 

Pubhc  Law  99-500  also  provides  that 
disaster  payments  are  to  be  made  to 
producers  of  certain  nonprogram  crops 
who  have  suffered  losses  of  production 
due  to  drought,  excessive  heat,  flood, 
hail  or  excessive  moisture  and  such 
losses  have  created  an  economic 
emergency  for  the  producers.  In 
addition,  such  producers  must  be  in  a 
county  designated  on  or  after  July  1, 
1986.  to  be  eligible  to  receive  FmHA 
disaster  emergency  loans.  Nonprogram 
crops  include  crops  insured  by  the 
Federal  Crop  Insurance  Corporation 
("FCIC")  and  commercial  crops  whether 
or  not  FCIC  insurance  is  available  for 
the  crop. 

Section  1477.3  sets  forth  the  following 
definitions  which  are  applicable  to  these 
disaster  payments:  "Actual  production" 
means  for  the  1986  crop  year  the 
quantity  of  the  crop  actually  harvested 
or  which  would  have  been  harvested  as 
determined  by  the  county  Agricultural 
Stabilization  and  Conservation  ("ASC") 


committee  in  accordance  with 
instructions  issied  by  the  Deputy 
Administrator,  State  and  County 
Operations  ("Deputy  Administrator"), 
Agricultural  Stabilization  and 
Conservation  Service  ("ASCS"). 

A  "program  crop"  is  defined  as  a  crop 
of  wheat,  feed  grains,  upland  cotton, 
rice,  soybeans,  sugar  beets,  sugar  cane, 
or  peanuts. 

A  "nonprogram  crop"  is  defined  as  a 
crop,  other  than  a  program  crop, 
produced  on  a  farm  for  sale  or  exchange 
on  a  commercial  basis  in  a  large  enough 
quantity  to  have  a  substantial  impact  on 
the  producer's  income  as  determined  by 
the  county  ASC  committee  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

The  "disaster  payment  yield"  used  in 
determining  the  amount  of  a  payment  is 
defined  as:  (1)  For  wheat,  feed  grains, 
upland  cotton,  and  rice,  the  1986  farm 
program  yield  determined  in  accordance 
with  Part  713  of  this  title;  (2)  for  peanuts, 
the  1986  farm  yield  determined  in 
accordance  with  Part  729  of  this  title;  (3) 
for  flue-cured  tobacco,  the  1986  farm 
yield  determined  in  accordance  with 
Part  725  of  this  title;  (4)  for  fire-cured, 
dark  air-cured,  Virginia  sun-cured,  and 
cigar  filler  and  binder  tobacco,  the  1986 
farm  normal  yield  determined  in 
accordance  with  Part  724  of  this  title;  (5) 
for  hurley  tobacco,  the  1986  farm  yield 
determined  in  accordance  with  Part  726 
of  this  title;  and  (6)  for  sugar  beets,  sugar 
cane,  soybeans,  kinds  of  tobacco  not 
subject  to  marketing  quotas,  and 
nonprogram  crops,  the  yield  determined 
in  accordance  with  instructions  issued 
by  the  Deputy  Administrator  which 
shall  be  based  on  the  highest  actual  crop 
yield  per  harvested  acre  for  the  1983, 
1984,  or  1985.  or,  if  the  data  to  compute 
the  actual  yield  does  not  exist  or  is  not 
available  to  the  producer,  the  average  of 
the  county  average  crop  yield  for  the 
years  1981. 1982. 1983, 1984,  and  1985  as 
determined  by  the  National  Agricultural 
Statistics  Service  ("NASS"). 

The  acreage  eligible  for  a  disaster 
payment  is  defined  as  "disaster 
payment  acreage".  The  disaster 
payment  acreage:  (1)  For  wheat,  feed 
grains,  upland  cotton,  and  rice  is  the 
sum  of  the  1986  acreage  planted  for 
harvest  as  determined  by  the  county 
ASC  committee  In  accordance  with 
instructions  issued  by  the  Deputy 
Admmistrator,  eoid  the  1986  acreage 
which  the  county  ASC  committee 
determines  the  producer  was  prevented 
from  planting  to  the  crop  or  any  other 
nonconserving  crop  but  not  to  exceed 
the  1986  permitted  acreage  established 
for  the  crop;  and  (2)  for  other  crops,  the 
sum  of  the  1986  acreage  planted  for 
harvest  as  determined  by  the  county 


ASC  committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator  and  the  1986  acreage 
which  the  county  ASC  committee 
determines  the  producer  was  prevented 
from  planting  to  the  crop  or  any 
nonconserving  crop  but  not  to  exceed 
the  sum  of  the  acreage  planted  to  the 
crop  for  harvest  in  1985,  or  the 
corresponding  year  if  there  is  an 
approved  rotation  for  the  crop  on  the 
farm,  plus  the  prevented  planted 
acreage  in  1985. 

In  determining  whether  a  producer  of 
a  nonprogram  crop  qualifies  for  such  a 
payment,  the  producer  must  have 
suffered  an  "economic  emergency"  as 
the  result  of  the  aforementioned  natural 
disasters.  Although  Pub.  L  99-500  does 
not  define  the  term  "economic 
emergency",  CCC  previously  has 
defined  this  term  for  the  purpose  of 
establishing  eligibility  for  disaster 
payments  for  certain  program  crops  in 
1983-1985,  to  mean  a  60  percent  loss  of 
production  of  all  crops  produced  on  a 
farm.  Since  producers  of  nonprogram 
crops  do  not  receive  price  support  or 
related  benefits  (such  as  deficiency 
payments)  with  respect  to  nonprogram 
crops,  it  has  been  determined  that  a 
lesser  level  of  a  loss  of  production 
should  be  established  as  an  eligibility 
requirement  for  receiving  disaster 
payments  under  the  provisions  of  Part 
1477.  Accordingly,  ftff  purposes  of  this 
program,  an  "economic  emergency"  is 
defined  as  a  loss  of  SO  percent  or  more 
of  the  value  of  all  crops  produced  on  all 
farms  in  which  they  have  an  interest 
within  the  count^. 

A  "producer"  is  defined  as  a  person 
who,  as  owner,  landlord,  tenant,  or 
sharecropper  is  entitled  to  share  in  the 
nonprogram  crops  available  for 
marketing  from  the  farm,  or  in  the 
proceeds  thereof. 

Sections  1477.4  and  1477.6  provide 
that  disaster  payments  will  be  made  to 
eligible  producers  of  program  crops  and 
nonprogram  crops  who  are  in  eligible 
countries.  With  respect  to  producers  of 
program  crops,  eligible  counties  are 
those  countries  in  which  producers  may 
receive  FmHA  disaster  emergency  loans 
in  accordance  with  section  321  of  the 
Consolidated  Farm  and  Rural 
Develoment  Act  (7  II.S.C  1961)  as  the 
result  of  losses  to  1966  crops  due  to 
drought,  excessive  heat,  flood,  hail  or 
excessive  moisture.  For  nonprogram 
crops,  eligible  counties  ate  those 
counties  in  which  producers  became 
eligible  to  receive  such  FmHA  disasater 
emergency  loans  after  July  1, 1986. 

Section  1477.5  seta  forth  the  criteria 
for  establishing  eligibility  for  receiving 
disaster  payments  with  respect  to 
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program  crops.  Section  1477.5  provides 
that  disaster  payments  shall  be  made  to 
producers  of  1088  program  crops  for 
losses  of  production  due  to  drought 
excessive  heat,  flood,  hail  or  excessive 
moisture.  The  loss  of  production  is  the 
difference  between:  (1)  The  quantity 
determined  by  multiplying  the  farm 
program  payment  yield  established  for 
the  crop  by  50  percent  by  the  disaster 
payment  acreage,  and  (2)  the  1986  actual 
production  of  the  crop.  The  amount  of 
the  disaster  payment  is  determined  by 
multiplying  such  loss  of  production  by 
the  disaster  payment  rate.  The  disaster 
payment  rate  is  the  basic  county  price 
support  loan  rate  established  for  the 
crop,  except  that  such  rates  are  $18  per 
ton  for  sugar  beets.  $17  per  ton  for  sugar 
cane.  $607.47  per  ton  for  quota  peanuts, 
and  $149.75  per  ton  for  additional 
peanuts.  Such  producers  must  be  eligible 
to  receive  price  support  for  such  crops  in 
accordance  with  the  Agricultural  Act  of 
1949.  as  amended,  and  must  submit  a 
report  of  production  and  disposition  for 
each  program  crop  for  which  a  payment 
is  requested.  The  county  ASC  committee 
will  determine  whether  the  operator  and 
other  producers  on  a  farm  were 
prevented  from  planting  an  eligible 
commodity  or  any  nonconserving  crop 
or  that  the  production  of  an  ehgible 
commodity  on  the  disaster  payment 
acreage  resulted  in  a  low  yield  of  such 
commodity. 

Section  1477.7  sets  forth  the  criteria  to 
be  used  in  making  disaster  payments  for 
nonprogram  crops.  In  making  disaster 
payments  for  nonprogram  crops  due  to 
prevented  planting  and/or  low  yields, 
the  producer  must  be  a  producer  of 
nonprogram  crops  and  must  be  eligible 
for  a  payment  only  as  the  result  of  an 
economic  emergency.  This  rule  takes 
into  account  the  entire  farming 
operations  within  the  county  of  the 
producer  who  is  applying  for  a  disaster 
payment  based  on  losses  to  nonprogram 
crops.  Therefore,  nonprogram  crop 
producers  shall  report  the  production 
and  disposition  of  all  crops  produced  in 
1988  on  all  farms  in  which  they  have  an 
interest  within  the  county. 

If  a  producer  has  suffered  an 
economic  emergency,  the  producer  may 
receive  a  disaster  payment  for  the  loss 
of  production  of  each  nonprogram  crop 
produced  on  the  farm.  Section  1477.7 
further  provides  that  a  loss  of 
production  eligible  for  payment  shall  be 
only  that  quantity  of  nonprogram  crops 
the  county  ASC  committee  has 
determined  that  the  eligible  producer 
did  not  harvest  due  to  a  reduced  yield  or 
the  producer  was  prevented  from 
planting  to  the  nonpro^am  crop  or  any 
nonconserving  crops.  Disaster  payments 


for  each  nonprogram  crop  shall  be  made 
on  the  loss  of  production  in  1986.  The 
loss  of  production  is  the  difference 
between:  (1)  Quantity  determined  by 
multiplying  50  percent  by  the  disaster 
payment  yield  by  the  disaster  payment 
acreage,  and  (2)  the  1986  actual 
production  of  the  crop.  The  disaster 
payment  computation  for  each  such  crop 
shall  be  the  result  of  multiplying  such 
loss  of  production  times  the  seasonal 
average  market  prices  for  the 
commodity  as  determined  by  the  Deputy 
Administrator. 

Section  1477.10  provides  that  the 
producer  must  provide  the  approving 
official  a  report  of  acreage,  production, 
and  disposition  of  all  program  and 
nonprogram  crops  produced  in  a  county 
in  order  to  determine  that  the  producer 
is  eligible  for  a  disaster  payment. 

Section  1477.11  sets  forth  the 
limitations  on  the  maximum  amount  of 
disaster  payments  which  may  be 
received  by  a  person  under  the 
provisions  of  this  interim  rule.  For 
purposes  of  determining  a  "person",  the 
regulations  set  forth  in  Part  795  of  this 
title  shall  be  applicable. 

Payments  made  available  to  each 
eligible  producer  in  accordance  with  this 
program  shall  not  exceed  $100,000  for 
nonprogram  crops  and  $100,000  for 
program  crops.  Disaster  payments  made 
in  accordance  with  the  program 
authorized  by  this  rule  are  contingent 
upon  the  availability  of  funds  to  the 
CCC  to  make  such  payments.  If  funds 
made  available  by  Pub.  L  99-500  are 
insufficient  to  make  the  maximum 
allowable  payment  to  all  eligible 
producers,  S  1477.9  provides  that 
payments  made  to  eligible  producers 
may  be  reduced  proportionately 
according  to  a  calculable  factor. 

Public  Law  99-500  also  provides  that 
payments  determined  with  respect  to 
any  producer  with  crop  insurance  shall 
be  reduced  to  the  extent  the  amoimt 
determined  by  adding  the  total  amount 
of  the  disaster  payment  received  for  a 
program  crop  and  the  total  amount  of 
crop  insurance  indemnity  payments 
(gross  payment  less  premium  paid) 
received  for  such  crop  exceeds  the 
amount  determined  by  multiplying  the 
farm  program  payment  }rield  by  the 
eligible  acreage  by  the  payment  rate  for 
the  commodity.  In  order  to  provide 
equitable  treatment  to  nonprogram  and 
program  crop  producers,  S  1477.11 
provides  that  this  same  limitation  will 
apply  to  all  crops. 

List  of  Subjects  in  7  CFR  Part  1477 
Crop  insurance,  Indemnity  payments. 


IntetimRide 

Accordingly,  a  new  Part  1477  is  added 
to  Chapter  XIV  of  Title  7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1477-4>ISASTER  PAYMENT 
PROQRAM  FOR  1966  CROPS 

Sec 

1477.1  General  statement. 

1477.2  Administration. 
1477J    Definitions. 

1477.4  Availability  of  disaster  payments  for 
program  crops. 

1477.5  Disaster  payments  for  program  crops. 

1477.6  Availability  erf  disaster  payments  for 
nonprogram  crops  in  a  county. 

1477.7  Disaster  payments  for  nonprogram 
crops. 

1477.8  Filing  application  for  payment. 

1477.9  Availability  of  funds. 

1477.10  Report  of  acreage,  production, 
disposition,  and  indemnity  payments. 

1477.11  Payment  limitations. 

1477.12  Payments. 

1477.13  Misrepresentation,  scheme  and 
device,  and  fraud. 

1477.14  Refunds  to  CCC. 

1477.15  Cumulative  liability. 

1477.16  Appeals. 

1477.17  Uens. 

1477.18  Other  regulations. 

1477.19  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Authority:  Pub.  L  99-600. 


S  1477.1 

This  part  implements  a  Disaster 
Payment  Program  for  the  1986  crop  year. 
The  purpose  of  the  program  is  to  make 
disaster  payments  to  producers  who 
have  suffered  a  loss  of  production  of 
1986  crops  due  to  drou^t,  excessive 
heat  flood,  hail  or  excessive  moisture. 

S1477^    Admlnistratioa 

(a)  The  program  will  be  administered 
under  the  general  sa]}ervision  of  the 
Executive  Vice  President  Commodity 
Credit  Corporation  ("CCC"),  and  shall 
be  carried  out  in  the  field  by  State  and 
county  Agricultural  Stabihzation  and 
Conservation  committees  ("State  and 
cotmty  committees"). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  authority  to  modify  or 
waive  any  of  the  provisions  of  this  part, 
as  amended  or  supplemented. 

(c)  The  State  committee  shall  take  any 
action  required  by  this  part  which  has 
not  been  taken  by  the  county  committee. 
The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part,  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 


I  I 

41780  Federal  Regiater  /  Vol.  51.  No.  223  /  Wednesday.  November  19.  1988  /  Rules  and  Regulations 


(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President.  CCC  or  a 
designee,  from  determining  any  question 
arising  under  the  program  or  from 
reversing  or  modifying  any 
determination  made  by  a  State  or 
county  committee. 

91477.3    DcflnttkMis. 

In  determining  the  meanings  of  the 
provisions  of  this  part  unless  the 
context  indicates  otherwise,  words 
imparting  the  singular  include  and  apply 
to  sever^  persons  or  things,  words, 
imparting  the  plural  include  the  singular, 
words  imparting  masculine  gender 
include  the  feminine  as  well,  and  words 
used  in  the  present  tense  include  the 
past  and  future  as  well  as  the  present. 
The  following  terms  shall  have  the 
following  meanings  and  all  other  words 
and  phrases  shall  have  the  meanings 
assigned  to  them  in  the  regulations 
governing  reconstitution  of  farms  in  Part 
719  of  this  title  or  in  the  regulations 
applicable  to  the  production  adjustment 
programs  for  feed  grain,  rice,  upland  and 
extra  long  staple  cotton,  wheat  and 
related  programs  set  forth  in  Part  713  of 
this  title: 

(a)  "Actual  production"  means  the 
quantity  of  the  crop  actually  harvested 
or  which  could  have  been  harvested  as 
determined  by  the  county  committee  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  State  and 
County  Operations,  Agricultural 
Stabilisation  and  Ck)n8ervation  Service 
("Deputy  Administrator"). 

(b)  "Program  crop"  means  a  crop  of 
wheat,  feed  grains,  upland  cotton,  rice, 
soybeans,  sugar  beets,  sugar  cane  or 
peanuts. 

(c)  "Nonprogram  crop"  means  a  crop, 
other  than  a  program  crop  produced  on 
a  farm  for  sale  or  exchange  on  a 
commercial  basis  in  a  large  enough 
quantity  to  have  a  substantial  impact  on 
the  producer's  income,  as  determined  by 
the  county  committee  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator. 

(d)  "Disaster  payment  yield"  means: 
(1)  For  wheat,  feed  grain,  upland  cotton, 
extra  long  staple  cotton,  and  rice,  the 
1986  farm  program  payment  yield 
determined  in  accordance  with  Part  713 
of  this  title. 

(2)  For  peanuts,  the  1986  farm  yield 
determined  in  accordance  with  Part  729 
of  this  title. 

(3)  For  flue-cured  tobacco,  the  1986 
farm  yield  determined  in  accordance 
with  Part  725  of  this  title. 

(4)  For  fire-cured,  dark  air-cured, 
Virginia  sun-cured,  and  cigar  filler  and 
binder  tobacco,  the  1986  farm  normal 


yield  determined  in  accordance  with 
Part  724  of  this  Ufle. 

(5)  For  hurley  tobacco,  the  1988  farm 
yield  determined  in  accordance  with 
Part  726  of  this  title. 

(6)  For  sugar  beets,  sugar  cane, 
soybeans,  and  kinds  of  tobacco  not 
subject  to  marketing  quotas,  the  yield 
determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator  which  shall  be  the  highest 
actual  crop  yield  per  harvested  acre  for 
the  years  1983, 1964,  or  1985  or,  if  the 
data  to  compute  the  actual  yield  does 
not  exist  or  is  not  available  to  the 
producer,  the  average  of  the  county 
average  corp  yields  for  the  years  1981, 
1982, 1983, 1984,  and  1985  as  determined 
by  the  National  Agricultural  Statistics 
Service  ("NASS "). 

(7)  For  other  crops,  the  yield 
determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator  wtuch  shall  be  the  highest 
actual  crop  yield  per  harvested  acre  for 
the  years  1983, 1964,  or  1985,  or,  if  the 
data  to  compute  the  actual  yield  does 
not  exist  or  is  not  available  to  the 
producer,  the  average  of  the  county 
average  crop  yields  for  the  years  1981, 
1982, 1983, 1984,  and  1985  as  determined 
by  the  NASS. 

(e)  "Disaster  payment  acreage" 
means:  (1)  For  wheat,  feed  grains, 
upland  cotton,  extra  long  staple  cotton, 
and  rice,  the  sum  of  the  1986  acreage 
planted  for  harvest,  as  determined  by 
the  county  committee  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator,  and  the  1986  acreage 
which  the  county  committee  determines 
the  producer  was  prevented  from 
planting  to  the  crop  or  any  other 
nonconserving  crop.  Such  sum  shall  not 
exceed  the  1986  permitted  acreage  for 
the  crop. 

(2)  For  other  crops,  the  sum  of  the  1986 
acreage  planted  for  harvest,  as 
determined  by  the  county  committee  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  and  the  1986 
acreage  which  the  county  committee 
determines  the  producer  was  prevented 
from  planting  to  the  crop  or  any  other 
nonconserving  crop.  Such  sum  shall  not 
exceed  the  sum  of  the  acreage  planted 
to  the  crop  for  harvest  in  1985  (or  the 
corresponding  year  if  there  is  an 
approved  rotation  for  the  crop  on  the 
farm)  plus  the  prevented  planted 
acreage  in  1985. 

(f)  "Economic  emergency"  means  a 
loss  of  50  percent  or  more  of  the  value  of 
all  crops  produced  by  a  producer  on  all 
farms  in  which  the  producer  has  an 
interest  within  a  county. 

(g)  "Producer"  means,  with  respect  to 
those  crops  for  which  an  application  for 
a  disaster  payment  has  been  made. 


under  this  part,  a  person  who,  as  owner, 
landlord,  tenant  or  sharecropper  is 
entitled  to  share  in  such  crops  available 
for  marketing  from  the  farm  or  in  the 
proceeds  thereof. 

§1477.4    Availability  Of  dIsMter  payments 
for  program  crops. 

Disaster  payments  will  only  be  made 
to  eligible  producers  in  a  county  in 
which  producers  are  eligible  to  receive 
disaster  emergency  loans  in  accordance 
with  section  321  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1961)  as  the  result  of  drought 
excessive  heat,  flood,  hail  or  excessive 
moisture  which  occurred  in  1986. 


§  1477.5 
crops. 


Disastsr  payments  for  program 


(a)  Eligibility  for  di$aster payments. 
Disaster  payments  for  prevented 
planting  and  low  yield  losses  are 
authorized  to  be  made  to  producers  of 
1986  program  crops  if: 

(1)  The  producer  is  eligible  to  receive 
price  support  loans  or  purchases  or 
other  program  benefits  imder  sections 
107D,  105C,  103A.  lOlA.  201(i)  or  108B  of 
the  Agricultural  Act  of  1949  (7  U.S.C. 
1445b-3. 1444b,  1444-1. 1444-1, 1446(i)  or 
1445C-2); 

(2)  The  operator  submits  an 
Application  for  Disaster  Credit  ("Form 
ASCA-574"),  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator; 

(3)  The  operator  submits  a  report  of 
production  and  disposition  in 
accordance  with  {  1477.10;  and 

(4)  The  county  committee  determines 
that  because  of  drought  excessive  heat 
flood,  hail,  or  excessive  moisture,  the 
producers  on  the  farm  were: 

(i)  Prevented  from  planting  an  eligible 
commodity  or  other  nonconserving  crop, 
or 

(ii)  That  the  production  of  an  eligible 
commodity  on  an  acreage  resulted  in  a 
low  yield  of  such  commodity,  as 
determined  in  accord^ce  with 
instructions  issued  bythe  Deputy 
Administrator. 

(b)  Loss  of  production. 

(1)  The  loss  of  production  eligible  for 
payment  shall  be  only  that  quantity  of  a 
program  crop  on  a  farm  that  eligible 
producers  on  a  farm  did  not  harvest  due 
to  a  reduced  yield  or  were  prevented 
from  planting  to  such  crop  or  other 
nonconserving  crops  as  result  of 
disaster  conditions.  S«ch  loss  of 
production  for  a  crop  shall  be  the 
difference  between: 

(i)  The  result  determined  by 
multiplying  50  percent  of  the  disaster 
payment  yield  times  the  disaster 
payment  acreage,  and 
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(ii)  the  actual  production  of  the  crop 
on  the  farm  if  such  quantity  is  less  than 
the  quantity  determined  in  accordance 
with  paragraph  (b)(l)(i)  of  this  section. 

(c)  Payment  computation.  The  disaster 
payment  for  each  crop  shall  be  the  result 
of  multiplying  the  loss  of  production  as 
determined  in  accordance  with 
paragraph  (b),  times  the  1986  basic 
county  price  support  loan  rate  for  the 
applicable  commodity,  except  for  sugar 
beets,  sugar  cane,  and  peanuts.  The 
payment  rate  for  sugar  beets  shall  be 
$18  per  ton,  and  the  payment  rate  for 
sugar  cane  shall  be  $17  per  ton.  The 
payment  rate  for  quota  peanuts  shall  be 
$607.47  per  ton  and  the  payment  rate  for 
additional  peanuts  shall  be  $149.75  per 
ton. 

(d)  Division  of  payments.  Each 
producer's  share  of  a  disaster  payment 
shall  be  based  on  the  producer's  share 
of  the  crop  or  proceeds  thereof  or,  if  no 
crop  was  produced,  the  share  which  the 
producer  would  have  otherwise  received 
had  the  crop  been  produced. 

§  1 477.6    Availability  of  disastar  payments 
(for  nonprogram  crops)  in  a  county. 

Disaster  payments  will  be  made  to 
eligible  producers  of  nonprogram  crops 
in  a  county  in  which  producers  became 
eligible  to  receive  disaster  emergency 
loans  after  July  1, 1986,  in  accordance 
with  section  321  of  the  Consohdated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1961)  as  the  result  of  drought, 
excessive  heat,  flood,  hail,  or  excessive 
moisture. 

§  1477.7    Disaster  payments  for 
nonprogram  crops. 

(a)  Eligibility  for  Disaster  Payments. 
Disaster  payments  for  prevented 
planting  and  low  yield  losses  are 
authorized  to  be  made  to  producers  of 
1986  nonprogram  crops  only  if,  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator: 

(1)  The  producer  suffers  an  economic 
emergency  due  to  a  loss  of  production  of 
all  crops  grown  on  all  farms  in  which 
the  producer  has  an  interest  within  the 
county  because  of  drought,  excessive 
heat,  flood,  hail,  or  excessive  moisture; 

(2)  The  producer  submits  a  Form 
ASCS-574; 

(3)  The  producer  submits  a  report  of 
production  and  disposition  in 
accordance  with  §  1477.10  for  all 
nonprogram  crops  grown  on  all  farms  in 
which  the  producer  has  an  interest 
within  the  county;  and 

(4)  The  county  committee  determines 
that  the  producer  was  prevented  from 
planting  nonprogram  crops  or  other 
nonconserving  crops  on  all  farms  in  the 
county  in  which  the  producer  has  an 
interest  within  the  county  or  that  the 


production  of  nonprogram  crops  result 
in  a  low  yield  of  such  conunodity 
because  of  drought,  excessive  heat, 
flood,  hail,  or  excessive  moisture  which 
occurred  in  1986. 

(b)  Loss  of  production.  The  loss  of 
production  eligible  for  payment  shall  be 
only  that  quantity  of  nonprogram  crops 
the  county  committee  has  determined 
that  eligible  producers  did  not  harvest 
due  to  reduced  yield  or  were  prevented 
from  planting  to  such  commodity  or 
other  nonconserving  crops  on  all  farms 
in  which  the  producer  has  an  interest 
within  the  county.  Such  loss  of 
production  shall  be  the  difference 
between: 

(1)  The  result  determined  by 
multiplying  50  percent  times  the 
established  disaster  payment  yield 
times  the  disaster  payment  acreage,  and 

(2)  The  actual  1986  production  of  such 
crop,  if  such  quantity  is  less  than  the 
quantity  determined  in  accordance  with 
paragraph  (b)  (1)  of  this  section. 

(c)  Payment  computation.  The  disaster 
payment  for  each  crop  shall  be  the  result 
of  multiplying  the  loss  of  production  as 
determined  in  accordance  with 
paragraph  (a]  of  this  section,  times  the 
average  market  price  received  by 
producers  of  such  crops.  Such  market 
price  shall  be  the  price  that  has  been 
established  for  such  crop  by  the  Farmers 
Home  Administration  for  use  in  making 
determinations  with  respect  to  disaster 
emergency  loan  eligibility  or,  if  such 
price  is  not  available,  a  price 
determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(d)  Division  of  Payments.  Each 
producer's  share  of  a  disaster  payment 
shall  be  based  on  the  producer's  share 
of  the  crop  or  proceeds  thereof  or,  if  no 
crop  was  produced,  the  share  which  the 
producer  would  have  otherwise  received 
had  the  crop  been  produced. 

§  1477.8    FHing  application  for  payment 

(a)  Place  of  filing.  Applications  for 
payment  shall  be  filed  by  the  applicant 
with  the  county  ASCS  office  serving  the 
county  where  the  headquarters  of  the 
producer's  farm  is  located.  If  the 
producer  has  more  than  one  farm,  with 
headquarters  in  more  than  one  county, 
separate  applications  for  payments  shall 
be  filed  with  the  county  ASCS  office 
serving  each  such  headquarters  with 
respect  to  only  the  crops  produced  on 
each  such  farm,  except  that  if  the 
producer  sells  the  entire  crop  in  a  single 
sale  or  if  the  entire  crop  is  sold  for  the 
producer's  account  by  one  marketing 
agency,  the  producer  may  file  the 
application(s]  for  payment  in  any  one 
such  county  ASCS  office.  In  the  event  all 
business  transactions  are  conducted 


from  the  producer's  residence  or  office 
and  the  farm  has  no  other  headquarters, 
the  office  or  residence  may  be 
considered  to  be  the  farm  headquarters. 

(b)  Time  of  filing.  An  application  for 
payment  shall  be  filed  after  the  later  of 
January  11. 1987.  or  the  date  that  the 
producer's  eligibility  has  been 
established  in  accordance  with 
SS  1477.5(a)  and  1477.7(a).  but  before  the 
close  of  business  on  January  30. 1987.  If 
an  application  is  filed  by  mail,  it  must  be 
received  by  the  county  ASCS  office  by 
January  30. 1987. 

{1477.9    AvailaMKty  of  funds. 

Disaster  payments  will  be  contingent 
upon  the  availability  of  funds  to  CCC  to 
make  such  payments.  To  the  extent  that 
funds  authorized  are  insufficient  to 
make  the  maximum  allowable  payment 
to  all  eligible  producers,  payments  may 
be  made  to  eligible  producers 
proportionately  according  to  a  factor. 

§1477.10    Report  Of  acreage,  production, 
disposition,  and  indemnity  I 


(a)(1)  Producers  shaU  report,  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  the 
production  and  disposition  of  all 
program  and  nonprogram  crops 
produced  in  1986  on  all  farms  in  which 
the  producer  has  an  interest  within  a 
coimty  if  an  application  for  a  disaster 
payment  is  filed  with  respect  to  any 
such  farm.  If  the  producer  files  such  an 
application  for  nonprogram  crops,  such 
report  shall  include  the  production  and 
disposition  of  all  crops  produced  in  1986 
on  such  farms. 

(2)  If  there  has  been  a  disposition  of 
crop  production  through  commercial 
charmels,  the  producer  must  furnish 
documentary  evidence  of  such 
disposition  in  order  to  verify  the 
information  provided  on  the  report. 
Acceptable  evidence  shall  include  but  is 
not  limited  to  such  items  as  the  original 
or  a  copy  of  conmiercial  receipts,  gin 
records,  CCC  loan  documents, 
settlement  sheets,  warehouse  ledger 
sheets,  elevator  receipts  or  load 
summaries. 

(3)  If  there  has  been  disposition  of 
crop  production  other  than  through 
commercial  channels,  the  producer  must 
furnish  such  documentary  evidence  as 
the  county  committee  determines  to  be 
necessary  in  order  to  verify  the 
information  provided  by  the  producer.  If 
the  producer  utilized  any  of  the  crops 
produced  on  the  farm  as  feed,  the 
producer  must  provide  the  number  and 
type  of  livestock  fed,  the  duration  of  the 
feeding  period,  the  type  of  feed,  and 
other  documentation  requested  by  the 


I 
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county  committee  to  substantiate  the 
productioD  on  the  fann  in  1986. 

(b)  Producers  of  soybeans,  peanuts, 
sugar  beets,  sugar  cane,  and 
nonprogram  crops  must  submit  evidence 
satisfactory  to  the  county  committee  of 
the  acreage  planted  for  harvest  in  1985 
together  with  any  acreage  which  was 
prevented  from  being  planted  to  the  crop 
or  to  other  nonconserving  crops  in  1985. 
Such  evidence  may  include,  but  is  not 
limited  to,  such  items  as  commercial 
contracts  which  specify  acreages 
planted  to  the  crop  and  insurance  claim 
forms. 

(c)  Producers  who  have  purchased 
crop  insurance  with  respect  to  a  crop  for 
which  a  disaster  payment  is  made  must 
present  evidence  of  the  total  amount  of 
indemnity  payments  received  (gross 
indemnity  less  premium  paid]  for  each 
such  crop  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

S  1477.1 1    Payment  limitations. 

(a)  Disaster  payments  made  to  eligible 
producers  shall  be  reduced  as  provided 
in  this  section  from  purposes  of  making 
such  payments,  the  term  "producer" 
shall  be  considered  to  mean  the  term 
"person",  as  defined  in  Part  795  of  this 
title.  Such  payments  shall  be  reduced: 

(1)  For  each  crop  of  eligible 
commodities  produced  on  a  farm,  by  the 
amount  by  which  the  sum  of  the 
computed  disaster  payment  and  the 
total  amount  of  crop  insurance 
indemnity  payments  (gross  indenmity 
less  premium  paid)  received  by  the 
producer  for  the  loss  of  production  for 
each  crop  of  eligible  commodities  on  the 
farm  exceeds: 

(i)  100  percent  of:  (A)  The  applicable 
basic  county  price  support  loan  rate 
established  for  program  crops  or  (B]  the 
payment  rate  as  established  in  this  part 
for  nonprogram  crops,  times 

(ii)  The  disaster  payment  yield  times 
the  disaster  payment  acreage. 

(2)  For  each  program  crop  produced 
on  a  farm,  by  the  amoimt  by  which  the 
sum  of  the  computed  disaster  payment 
and  the  total  amount  of  price  support 
loans  and  purchases  which  are  made 
with  respect  to  such  crop  exceeds  the 
amount  determined  by  multiplying: 

(i)  100  percent  of  the  appUcable  basic 
county  price  support  loan  rate 
established  for  such  crop,  times 
(ii)  The  disaster  payment  yield,  times 
(iii)  The  disaster  payments  acreage. 

(3)  By  the  amount  of  any  prevented 
planted  deficiency  payments  made  for  a 
crop  of  a  conunodity. 

(b)  For  each  producer,  the  simi  of  all 
payments  made  with  respect  to  all 
program  crops  shall  not  exceed  $100,000. 


(c)  For  each  producer,  the  sum  of  all 
disaster  payments  made  with  respect  to 
ail  nonprogram  crops  shall  not  exceed 
$100,000. 

(d)  If  there  is  an  undermarketing  of 
quota  peanuts  from  a  farm  for  the  1986 
crop  and  a  disaster  payment  has  been 
made  with  respect  to  such 
undermarketings,  any  subsequent  quota 
established  for  such  farm  shall  be 
reduced  by  such  quantity  of 
undermarketings. 

(e)  For  purposes  of  determining  the 
payment  limitatioas  imposed  by  this 
section,  disaster  payments  shall  be 
attributed  to  each  producer  on  the  farm 
according  to  the  producer's  share  in  the 
crop  as  determined  in  accordance  with 
§§  1477.5(d)  and  U77.6(c].  The  reduction 
of  any  producer's  disaster  payment  shall 
not  increase  the  disaster  payment  made 
to  any  other  producer  on  the  farm. 

§1477.12    Payments. 

Any  disaster  payments  made  in 
accordance  with  this  part  shall  be  made 
within  45  days  after  an  application  for 
payment  is  made  lo  the  county  ASCS 
office  and  shall  be  made  in  the  form  of 
commodity  certificates  issued  in 
accordance  with  Part  770  of  this  title. 

S  1477.13    MIsreprMantation,  scheme  and 
devtca,  and  fraud. 

(a)  If  CCC  determines  that  any 
producer  has  erroneously  represented 
any  fact  or  has  adopted,  participated  in, 
or  benefited  from,  any  scheme  or  device 
which  has  the  effect  of,  or  is  designed  to, 
defeat  the  purpose  of  this  part,  such 
producer  shall  not  be  eligible  for 
disaster  payments  under  this  part  and 
all  such  payments  previously  made  to 
any  such  producer  shall  be  refunded  to 
CCC.  The  amount  paid  to  CCC  shall 
include  any  interest  and  other  amounts 
determined  in  accordance  with  this  part. 

(b)  If  any  misrepresentation,  scheme 
or  device  or  practice  has  been  employed 
for  the  purpose  of  causing  CCC  to  make 
a  payment  which  CCC  imder  this  part 
otherwise  would  not  make,  all  amounts 
paid  by  CCC  to  any  such  producer  shall 
be  refunded  to  CCC  together  with 
interest  and  other  amounts  determined 
in  accordance  widi  this  part,  and  no 
further  disaster  payments  shall  be  made 
to  such  producer  by  CCC. 

(c)  If  the  county  committee  determines 
that  any  producer  has  adopted  or 
participated  in  any  practice  which  tends 
to  defeat  the  purpose  of  the  program 
established  in  accordance  with  this  part, 
the  county  committee  shall  withhold  or 
require  to  be  refunded  all  or  part  of  the 
payments  which  otherwise  would  be 
due  the  producer  under  this  part 


$1477.14    RafundstoCCa 

(a)  In  the  event  that  there  is  a  failure 
to  comply  with  any  term,  requirement, 
or  condition  for  payment  made  in 
accordance  with  this  part,  all  such 
payments  made  to  the  producer  shall  be 
refunded  to  CCC,  together  with  interest. 

(b)  Interest  shall  be  charged  with 
respect  to  any  refund  which  is 
determined  to  be  due  CCC  at  the  rate  of 
interest  which  CCC  is  required  to  pay 
for  its  borrowings  frvm  the  United 
States  Treasury  as  of  tfie  date  of  the 
disbursement  by  CCC  of  the  monies  to 
be  refunded.  Interest  diall  accrue  horn 
the  date  of  such  disbursement  by  CCC 
Upon  the  sending  of  the  notification  of 
the  debt  by  CCC  to  the  producer,  the 
account  shall  bear  lata  payment  charges 
to  be  assessed  in  accordance  with  the 
provisions  of,  and  subject  to  the  rates 
prescribed  in.  Part  1403  of  this  title.  If. 
for  any  reason,  no  late  payment  charges 
may  be  assessed  with  respect  to  such 
account  under  the  provisions  of  Part 
1403  of  this  title,  additional  charges  on 
the  account  will  accrue  at  the  rate  equal 
to  the  current  rate  for  CCC  borrowings 
from  the  United  States  Treasury  plus 
three  percent  per  annum. 

(c)  Producers  must  refund  to  CCC  any 
excess  payments  made  by  CCC. 

(d)  In  the  event  that  the  loss  of 
production  was  established  as  a  result 
of  erroneous  informatiDn  provided  by 
any  person  to  the  county  ASCS  office  or 
was  erroneously  computed  by  such 
office,  the  loss  of  production  shall  be 
recomputed  and  the  payment  due  shall 
be  corrected  as  necessary.  Any  refund 
of  payments  which  are  determined  to  be 
required  as  a  result  of  such 
recomputation  shall  be  remitted  to  CCC. 

S1477.1S   Cumulativa  liability. 

The  habihty  of  any  producer  for  any 
payment  or  refund  which  is  determined 
in  accordance  with  this  part  to  be  due  to 
CCC  shall  be  in  addition  to  any  other 
liability  of  such  producer  under  any  dvil 
or  criminal  fraud  statute  or  any  other 
statute  or  provision  of  law  including,  but 
not  Umited  to,  18  U.S.C.  286,  287,  371, 
641, 1001;  15  U.S.C.  714m:  and  31  U.S.C. 
3729. 

S  1477.16    AppMia. 

Reconsideration  and  review  of  all 
determinations  made  b  accordance 
with  this  part  shall  be  made  in 
accordance  with  I>art  780  of  this  tide. 

S  1477.17    Uww. 

Any  payment  which  is  due  any  person 
shall  be  made  without  regard  to 
questions  of  title  under  State  law  and 
without  regard  to  any  claim  or  lien 
against  the  crop,  and  the  proceeds. 
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thereof,  which  may  be  asserted  by  any 
creditor,  except  agencies  of  the  United 
States  Government. 

§1477.18    Other  regulations. 

The  following  regulations  and 
amendments  thereto  shall  also  be 
applicable  to  this  part: 

(a)  7  CFR  Part  i3— Setoffs  and 
Withholdings; 

(b)  7  CFR  Part  707— Payments  Due 
Persons  Who  Have  Died.  Disappeared 
or  Have  Been  Declared  Incompetent; 

(c)  7  CFR  Part  773— Feed  grain.  Rice. 
Upland  and  Extra  Long  Staple  Cotton, 
and  Wheat; 

(d)  7  CFR  Part  77P— Reconstitution  of 
Farms.  Allotments.  Normal  Crop 
Acreage  and  Preceding  Year  Planted 
Acreage; 

(e)  7  CFR  Pan  77f^— Commodity 
Certificates,  In-Kind  Payments,  and 
Other  Forms  of  Payments; 

(f)  7  CFR  Part  780— Appeal 
Regulations; 

(g)  7  CFR  Part  7«>— Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authorized  Representative 
of  the  Secretary; 

(h)  7  CFR  Part  795— Payment 
Limitation; 

(i)  7  CFR  Part  756— Denial  of  Program 
Eligibility  for  Control  Substance 
Violation; 

Ij)  7  CFR  Part  1403— Merest  on 
Delinquent  Debts; 

(k)  7  CFR  Part  72— Highly  Erodible 
Land  and  Wetland  Conservation. 

S  1477.19    0MB  control  numbers  assigned 
pursuant  to  ttw  Paperwork  ReductkMi  Act 

The  information  collection 
requirements  of  this  part  shall  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  purposes  of  the 
Paperwork  Reduction  Act  and  it  is 
anticipated  that  an  OMB  Number  will  be 
assigned. 

Signed  at  Washington,  DC  on  November 
13. 1986. 

Peter  C.  Myers, 

Acting  Secretary. 

(PR  Doc.  86-26134  Filed  11-17-86: 10:37  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  227 

[Reg.  AA;  Docket  No.  R-05701 

Unfair  or  Decaptlva  Acts  or  Practices; 
Order  Granting  Partial  Exemption  to 
the  State  of  Wisconsin  From  the  Credit 
Practice  Rule 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 


action:  Order. 


summary:  The  Board  has  determined 
that  the  exemption  from  the  Credit 
Practices  Rule,  Subpart  B  of  Regulation 
AA.  requested  by  the  state  of  Wisconsin 
should  be  granted  in  part. 
EFFECTIVE  DATE:  November  20, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adrienne  D.  Hurt.  Susan  Kraeger,  or 
Heather  Hansche,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  at  (202)  452-3867  or  (202)  452- 
2412;  or  Eamestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 
(1)  Background 

In  April  1985  the  Board  adopted  its 
Credit  Practices  Rule,  12  CFR  Part  227 
(50  FR  16695),  thereby  amending  its 
Regulation  AA  (unfair  or  deceptive  Acts 
or  Practices).  The  Board's  rule,  which 
became  effective  on  January  1. 1986, 
followed  the  adoption  by  the  Federal 
Trade  Commission  (FTC)  of  its  Credit 
Practices  Rule  in  March  1984  (49  FR 
7740).  effective  March  1. 1985.'  The 
Board's  rule  applies  to  all  banks  and 
their  subsidiaries 

The  Credit  Practices  Rule  prohibits 
banks  from  entering  into  any  consumer 
credit  obligation  that  contains  a 
confession  of  judgment  clause,  a  waiver 
of  exemption,  certain  types  of  wage 
assignments,  or  a  nonpossessory, 
nonchase  money  security  interest  in 
household  goods.  The  rule  prohibits  the 
enforcement  of  these  provisions  in  a 
consumer  credit  obligation  chased  by  a 
bank. 

The  rule  also  prohibited  a  practice 
commonly  referred  to  as  "pyramiding" 
of  late  charges.  Under  the  late  charges 
provision,  it  is  an  unfair  practice  for  a 
bank  to  assess  multiple  late  charges 
based  on  a  single  delinquent  payment 
that  is  subsequently  paid.  In  addition, 
the  rule  prohibits  a  bank  from 
misrepresenting  a  consigner's  liability 
and  requires  the  bank  to  give  a  cosigner. 


'  Under  section  18(a)(1)(B)  and  section  5(d)(1)  of 
the  Federal  Trade  Commission  Act  (FTC  Act),  the 
FTC  is  authorized  to  promulgate  rules  that  define 
and  prevent  "unfair  or  deceptive  acts  or  practices" 
in  or  affecting  commerce  with  respect  to  extensions 
of  credit  to  consumers.  Section  18(f)  of  the  FTC  Act 
provides  that  whenever  the  FTC  promulgates  a  rule 
prohibiting  practices  which  it  has  deemed  to  be 
unfair  or  deceptive,  the  Board,  with  certain  limited 
exceptions,  must  adopt  a  substantially  similar  rule 
prohibiting  such  practices  by  banks.  The  Federal 
Home  Loan  Bank  Board  (FHLBB)  is  also  required 
under  section  18(f)  to  adopt  a  rule  substantially 
similar  to  that  of  the  FTC  for  institutions  thai  are 
members  of  the  Federal  Home  Loan  Bank  System; 
the  FHLBB  did  so  in  May  1985  (59  FR  19325).  with  its 
rule  also  taking  effect  on  January  1. 1988. 


prior  to  becoming  obligated  in 
connection  with  a  consumer  credit 
transaction,  a  disclosure  notice  that 
explains  the  nature  of  the  cosigner's 
contractual  obligations  and  liability. 

Compliance  with  the  provisions  of  the 
Board's  Credit  Practices  Rule  is 
provided  through  administrative 
enforcement  (including  compliance 
examinations  and  investigations). 
Administrative  enforcement  of  the  rule 
for  banks  may  involve  actions  under 
section  8  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1818).  including 
the  issuance  of  cease  and  desist  orders 
and  the  imposition  of  penalties  of  up  to 
$1,000  per  day  for  violation  of  an  order. 
Staff  guidelines — in  question  and 
answer  format — designed  to  aid  banks 
in  complying  with  the  Credit  Practices 
Rule  were  issued  in  November  1985  (50 
FR  47036). 

Section  227.16  of  the  Credit  Practices 
Rule  provides  that  if  a  State  applies  for 
an  exemption  from  a  provision  of  the 
rule,  an  exemption  may  be  granted  if  the 
Board  determines  that  (i)  there  is  a  State 
requirement  or  prohibition  in  effect  that 
applies  to  any  transaction  to  which  a 
provision  of  the  Credit  Practices  Rule 
applies;  and  (ii)  the  State  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  the  rule's 
provision.  If  the  Board  makes  such  a 
determination,  the  prohibition  or 
requirement  in  the  Board's  rule  will  not 
be  in  effect  in  that  state  to  the  extent 
specified  by  the  Board  in  its 
determination,  for  as  long  as  the  state 
effectively  administers  and  enforces  the 
State  requirement  or  prohibition.  The 
effect  of  an  exemption  is  that  banks  and 
their  subsidiaries  (other  than  federally 
chartered  institutions)  that  are  subject 
to  the  Board's  rule  will  be  subject  solely 
to  State  law  and  enforcement. 

Applicable  State  law  provisions  need 
not  be  the  same  as  the  comparable 
federal  requirement  in  order  to  meet  the 
rule's  substantially  equivalent  standard. 
Variations,  however,  should  not  deprive 
consumers  of  protections  provided  by 
Federal  law.  An  analysis  of  the  state's 
ment  activities  focuses  on  the  ways  in 
which  a  State  demonstrates  a 
commitment  to  ment  and  administration 
of  the  State's  law;  factors  such  as 
staffing,  training  activities,  examination 
and  administrative  procedures,  and 
other  indicators  of  ment  efforts  may  be 
considered,  as  well  as  the  existence 
under  the  State  law  of  any  private  right 
of  action  by  aggrieved  consumers. 

The  State  of  Wisconsin,  through  its 
Banking  Commissioner,  applied  to  the 
Board  for  an  exemption  from  the  Board's 
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Credit  Practices  Role.*  Notice  of  the 
exemption  request,  with  an  opportunity 
for  public  comment,  was  puUished  on 
March  20. 1988  (51 FR  9684).  Wisconsin 
requested  an  exemption  from  all  of  the 
provisions  of  Oie  Board's  role.  The 
comparable  state  provisions  diat  form 
the  basis  for  Wisconsin's  exemption 
request  are  omtained  in  the  Wisconsin 
Consumer  Act  and  administrative  rules. 

In  its  March  notice,  the  Board 
detailed,  and  requested  comment  on,  the 
differences  between  the  Board's  rule 
and  die  relevant  provisions  of  the 
Wisconsin  statute.  Very  few  comments 
were  received  on  the  exemption  request. 
The  commenters  generally  indicated 
that  most  of  the  relevant  provisions  of 
Wisconsin  law  provide  a  level  of 
consumer  protection  that  is  either 
substantially  equivalent  to,  or  greater 
than,  that  provided  by  the  Boarid's  rule. 
Some  concern  was  expressed,  however, 
about  whether  the  Wisconsin  household 
goods  and  cosigner  provisions  provide 
protections  that  are  substantiaUy 
equivalent  to  those  provided  by  the 
Federal  rule.  In  the  Board's  view,  the 
differences  between  the  Board's  rule 
and  Wisconsin  law — ^with  one  exception 
as  noted  below — are  not  substantial 
and,  therefore  do  not  adversely  affect 
Wisconsin's  exemption  request. 
Moreover,  the  Board  finds  that 
Wisconsin  has  demonstrated  that  it 
administers  and  enforces  its  laws 
effectively. 

The  Wisconsin  Consumer  Act  does 
not  cover  consumer  credit  transactions 
over  $25,000.  The  Board's  rule— like  the 
FTCs  Credit  Practices  Rule— protects 
all  consumers  against  the  use  of  certain 
creditor  remedies  that  have  been 
deemed  unfair  or  deceptive,  regardless 
of  the  amount  of  the  transaction. 
Consequently,  the  Board  is  granting  the 
state  of  Wisconsin  an  exemption  from 
the  rule  for  transactions  up  to  $25,000; 
transactions  over  $25,000  would  remain 
subject  to  the  rule.  In  order  to 
accomplish  the  intended  purpose  of  the 
rule — to  provide  protections  in  all 
consumer  credit  transactions —  and  at 
the  same  time  relieve  Wisconsin  banks 
of  the  burden  of  complying  with  two 
different  laws  (state  law  for  transactions 
up  to  $25,000  and  federal  law  for 
transactions  over  $25,000],  the  Board 


■  The  State  of  Wisconsin  has  submitted  similar 
applications  to  the  FTC  and  to  the  FHLBB,  in  order 
to  obtain  exemptions  from  the  credit  practices  rules 
of  those  a^ncies.  The  Wisconsin  exemption 
requests  to  those  agencies  were  pubUshed  for 
comment  in  the  Fedaral  Ragiatar  at  50  FR  40082  and 
51  FR  12866,  respectively.  A  final  determination  by 
the  FTC  granting  Wisconsin  an  exemption  from  the 
FTC's  rule  for  transactions  under  S25,000  was 
published  on  July  3. 1986  (51  FR  243M). 


deems  compliance  with  the  relevant 
provisions  of  Wisconsin  law  for 
transactions  over  $2S,000  to  be  in 
compliance  with  the  Federal  rule's 
requirements. 

In  accordance  with  the  procedures 
estabhshed  by  the  Board  for  making 
exemption  determinations  (contained  in 
Appendix  B  to  Regulation  Z,  12  CFR  Part 
226),  the  Board  reserves  the  right  to 
revoke  an  exemption  if  at  any  time  it 
determines  that  the  standards  required 
for  {ui  exemption  are  not  being  met  A 
state  that  is  granted  an  exemption  must 
inform  the  Board  within  30  days  of  any 
change  in  its  relevant  law  or  regulations. 
In  addition,  the  State  must  file  with  the 
Board  such  periodic  reports  as  the  Board 
may  require.  The  Board  will  inform  the 
appropriate  State  official  of  any 
revisions  in  the  federal  statute, 
regulation,  interpretations,  or 
enforcement  policies  that  must  be 
adopted  by  the  State  in  the  future,  and 
will  allow  sufficient  time  to  the  State  to 
revise  its  laws  and  regulations,  in  order 
for  the  State  to  maintain  its  exemption. 
Where  the  Board  makes  an  initial 
determination  that  an  exemption  should 
not  be  granted,  the  Board  will  afford  the 
State  a  reasonable  opportunity  to 
demonstrate  further  that  an  exemption 
is  proper. 

(2)  Order  of  Exemption 

The  following  sets  forth  the  terms  of 
the  Wisconsin  exemption: 

Order  j 

The  State  of  Wisconsin  has  applied 
for  an  exemption  from  the  Credit 
Practices  Rules  whidi  became  effective 
January  1, 1986.  Pursuant  to  S  227.16  of 
Regulation  AA,  the  Board  has 
determined  that  the  relevant  laws  of  this 
State  are  substantially  equivalent  to  the 
Federal  law  and  that  the  State 
administers  and  enforces  its  laws 
effectively.  The  Boanl  hereby  grants  the 
exemption  as  follows: 

Effective  November  20, 1986,  consvuner 
credit  transactions  under  $25,000  that  are 
subject  to  the  Wisconsin  Consumer  Act  and 
its  implementing  regulations  are  exempt  from 
the  Board's  Credit  Practices  Rule.  Consumer 
credit  transactions  over  $25,000  are  subject  to 
the  Board's  Credit  Practice  Rule;  however, 
compliance  with  the  relevant  provisions  of 
the  Wisconsin  Consumer  Act  would  be 
considered  in  compliance  with  the  Board's 
rule.  I 

This  exemption  does  not  apply  to 
transactions  in  which  a  federaUy 
chartered  institution  is  a  creditor. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  13, 1966. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  86-26040  Filed  11-18-86;  8:45  am] 
BitxifM  cooe  SSIO-OI-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 

21  CFR  Part  5 

Delegationa  of  Authority  and 
Organization;  Cortlflcatlon  of  True 
Copies  and  Use  of  Department  Seal 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  certification  of  true  copies 
and  use  of  the  Department  seal  to 
update  the  list  of  delegates  according  to 
changes  in  organization  titles. 
EFFECTIVE  DATE:  November  19, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Margie  ].  Shandruk,  Office  of 
Management  and  Operations  (HFA- 
340],  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301-443-4976. 

SUPPLEMENTARY  INFORMATION:  The 
newly  established  position  of  Deputy 
Director,  Office  of  Regulatory  Resource 
Management  Office  of  Regulatory 
Affairs,  is  being  added  to  the  list  of 
delegates.  In  addition,  reorganizations  in 
FDA  require  that  the  Ust  of  delegates  in 
§  5.22  (21  CFR  5.22)  be  updated.  The 
reorganization  of  September  24. 1986  (51 
FR  33931),  abolished  the  Office  of 
Consumer  and  Professional  Affairs  in 
the  Center  for  Drugs  and  Biologies 
(CDB)  and  transferred  freedom  of 
information  functions  to  the  Office  of 
Management,  CDB.  A  reorganization  of 
October  3, 1986  (51  FR  35433), 
transferred  the  Division  of  Food 
Technology,  Office  of  Nutrition  and 
Food  Sciences,  Center  for  Nutrition  and 
Food  Safety,  to  the  Office  of  Physical 
Sciences,  and  retided  it  «s  the  Division 
of  Food  Chemistry  and  Technology. 
Also,  the  Division  of  Drug  Quality 
Compliance,  Office  of  Comphance,  CDB, 
was  retitled  on  February  12, 1986,  as  the 
Division  of  Manufacturiqg  and  Product 
Quality.  This  document  revises  9  5.22 
Certification  of  true  copies  and  use  of 
Department  seal. 

Further  redelegation  of  the  authority 
delegated  is  not  authoriaed.  Authority 
delegated  to  a  position  by  title  may  be 
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exercisMi  by  a  penen  official 
tfetiyiotcd  te  serve  &i  Mcb  poaWou  in 
air  aefiny  cspaeify  or  on  a  ImqioraFy 
basis. 

List  af  Subjects  in  21 CFE  Port  5 

Authuiity  ddegafioitt  ^GoiratBBient 
i^ende^  OigBBBaliaa  aai  faaEtioBs 
(CiOVRniBent  aguicws). 

Therefore,  under  the  I^eral  Food, 
Drug,  and  Cosmetic  Act  and  under  tlie 
authority  detected  \a  the  Commisaioner 
of  Food  and  Drugs,  Part  5  is  amended  as 
follows: 

PART  5-DELEGATI0N8  OF 
AUTHOWTY  AND  OII6AN1ZATION 

1.  The  authority  citatian  fat  21  CFR 
Part  5  continaes  to  read  as  fioltows: 

Aalhoiily:  &II&.C  S84.5S2;  7  U.&Q  2217; 
15  U.&C  638, 1451  et  seq..  21  U.SXL41  e(  ssq.. 
61-63. 141  et  seq..  301-392,  487f(b).  BTSfb).  8D1 
et  se^.,  823fq,  1031  et  seq.;  35  U.S.C  ISdr  42^ 
U.S.C.  219,  Ml,  S42(a),  242a,  SHt,  M2»,  249^ 
2K,  263.  2nb  ifaroi^  aaSai.  ZK  2K,  aOOi  et 
seq..  isgsy  and  ISBSy  note.  324l(bX^  4B3a(a]. 
10067.  and  1080B:  Federal  Caailic  PoiMB  Act 
(44  StaL  140^  ConvEehensiw  Dn«  Abuse 
Preventioa  aad  Ceotet^  Act  of  1070  (84  Stat 
1241J;  Fetleral  Advisory  Committee  Act  [Pub. 
L  92-483);  E.0. 11498, 11921. 

2.  By  revising  S  5.22(a)  (4)  U").  (7)  (iii). 
(iv).  and  (vi).  and  (a)iv).  to  read  as 
follows: 


S5.22 

Of 


CartificatkMi  of  true  copte*  BMl  UM 


ta)  *  •  • 

(4)*  •  • 

(ni)  The  Dsector  and  Deputy  Director, 
Office  (rf  Kegotatoiy  Reaoarce 
Management  CHtA. 

(7j.  .  . 

(ui)  The  duet  Freedom  of 
Informatian  Staff  and  Freedom  of 
Iniotm^ion  Offices,  Office  of 
Management,  CCA 

(iv)  The  Chiel  Biologies  iafomatiaa 
StaS.  Office  of  Biologies  Resencfa.  CDB. 

•  •        •        •        • 

(vi)  The  EKxectorg  of  the  Divisions  of 
Drug  Quality  Evaluation.  Drug  Labding 
Cooftliance,  aad  Mssiirfartwring  and 
Product  Qnahty.  Office  of  CoHipliance, 
CDB. 

*  •        *        *        • 

(8)  •  •  • 

(v)  The  Director,  Division  of  Food 
Chemistry  and  Tecknolagy,  Office  of 
Physical  Sciences,  CFSAN. 

Dated:  November  10, 1966. 
RoMMCn— amaia. 
Acting  Associate  Commissioner  for 
Reffiiatory  Affam. 
[PR  Doc  86-28051  Filed  Hr-lS-BB:  8al5  ai^ 


»  CRV  Pvts  74b  81. 82,  antf  2»t 
[DodMl  Hak  MC-»M2} 

PMnsMirt  Ustina  Of  RMC  Ydtow 
No.  8 

AGENCV:  Pood  and  Drug  Administration. 
ACnoK  Rnal  rule. 


;The  Food  and  Drug 
Administration  (FDA)  is  permanently 
listing  FD&C  YeSow  No.  0  for  ose 
generafly  in  food,  drugs,  and  cosmslics. 
These  actions  respond  to  a  petition  filed 
by  the  Cosmetic,  Toiletry  and  Fragrance 
AssodatioD:  the  Phansaeeatieal 
Manufacturers  Association;  and  the 
Certified  Color  Manufacturers 
Association.  This  rule  will  remove  FD&C 
Yellow  No.  6  &»m  the  provisional  Cst  of 
color  additives.  Also,  it  will  establish 
requironents  (or  the  label  dedaration  of 
FDftC  YeDow  No.  6  because  of  evidence 
of  possiUe  allergic-type  reactions  to  the 
color  addiSve. 

DATES:  Effective  December  22, 1986. 
exc^  as  to  aay  provieiaiiB  that  may  be 
stayed  by  the  filing  of  proper  ob(c<^ions; 
objections  by  I>ectn^>cr  19, 19181  The 
labeling  requireraents  (|  291.20(a))  are 
eflfectiTe  November  19, 1987. 
8nnwrt9:  Written  objectioBS  may  be 
sent  to  tbe  Dockets  Management  Branch 
(»^A-a06),  Food  and  Dr«« 
Administratioa,  Room  4-62, 5606  Fishers 
Lane,  Rodcvflle,  bS  2BB67. 


FOR  FUflTHER  MRMMATIOII  COHTACT: 

Blondell  Anderson.  Center  for  Food 
Safety  and  Affiled  NutntioQ  (HFF-334], 
Food  and  Dni^  AdmiaistmtiaB.  200  C 
Street  SW.,  Waahington.  DC  2£eO^  202- 
425-5487. 

SUPPLEMENTXRT  INFOmUTIOK 


TaUeof 

L  Introduction, 
n.  Regolatory  History. 
A  Chemistry  Data  Concerning  FDftC 
YeHow  No.  6. 

B.  Toxicology  Testing  of  FDiC  YeDow  No. 
6. 

C.  CitiscB  Petition  Filed  by  Public  QtiseB 
Heaidi  Kesearch  Group. 

D.  Lakes  of  FD&C  Yellow  No.  6. 
m.  Overview  of  tlie  Final  Rule. 
rV.  Statutory  Requirements. 

V.  The  SafeV  of  FD»C  Yellow  No.  8. 

A.  Old  Studies. 

B.  New  Leng-Term  Feeding  Studies. 

C  Toxicological  Issues  and  Bvmlaalioa. 
D.  I^er  Review  d  Kidney  Lcsioas 
E  FDA's  Fin^  Evahiatiara  of  dw  Kidney 
Lesions. 
VL  Acceptable  Daily  Inttdce  of  FD&C  Yellow 

No.  6. 
Vn.  FDA's  Evaluation  of  the  Possible  Risks 
Presented  by  Carcinogenic  Conatitoents 
ofFDftCYellowNo.  6. 

A.  Dackgrofnid. 

B.  Prior  Actioos  by  PDA 


the 


Cbpoeuretel 

nMCYsiiDwBlo.8L 
D.Riik] 

Potential  Caati 
E  Cumulative  Risk  Estimates  Regarding 
the  Potential  Canl^aiDBalB; 
Vm.  Possible  Allejpc  HewrHoas  to  FD&C 
Yellow  No.  8^ 
A  mscussion  of  Problems. 
B.  Views  end  BtwaHninwiff^f^^ffiy  of  POA*s 
AuWsofy  (.oiflauCxee  sr  HyperseasHMnty 
t»  Feed  CoasfilasalBL 
C  Agtacf  CeadsaieBS  CoBestidag 
AllaigsBiiilj  of  roaC  YteUew  Ma  8l 
DLRefeMBoee. 
X.  Conclusions 
XL  Objectiaiw. 


In  196a  Congieas  passed  tiw  Color 
Additive  Amendments  (the 
aaiendmenta).  In  Cat^ied  Color  M^ 
A8S'u\.  Aiaithewa,  543  F.2d  284. 286-287 
PXLCii.  10P6).  the  United  Stales  Court 
of  Appeals  for  the  Di^rict  cf  Columbia 
CiiCHit  ej^Iained  tbe  purpose  of  this 
legislation: 


The  Cokv  Addifirc  AsMndiaeBls  of  19B0 
relect  a  CsngressieBal  end  a^nnistoative 
response  ta  ^aeed  in  caDtempacvy  society 
for  a  sripntifiraily  and  administratively 
sound  basis  for  detennining  the  safety  of 
artindal  color  ctdditives,  widely  used  for 
coloring  food,  dmgs,  and  cosmetics.  The 
Amendments  reflect  a  geneiai  onwuHBgness 
to  anew  WMKspfeed  use  off  such  products  ta 
the  absence  of  si.leiiliBr  iafiMBatioa  on  Ibe 
effect  of  these  praduta  CB  tbe  beman  body. 
The  pwvWwaly  escd  systam  had  seow  faring 
deficiencies,  and  the  1860  AaseodmeBts  were 
desigsed  to  overcooie  them.  *  *  * 

[Footnotes  omitted.] 

As  amended,  section  706f  a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  376(a)]  provides  that 
a  color  additive  wfll  be  deemed  unsafe 
for  use  in  food,  drugs,  cosmetics,  and 
some  medical  devices  unless  FDA  has 
issued  a  regulation  permanently  listing 
that  color  additive  for  its  intended  use. 
FDA  win  issue  such  a  regulation  only  if 
it  has  been  presented  with  data  that 
establish  with  reasonable  certainty  that 
no  harm  will  result  from  die  use  of  the 
color  additive.  The  burden  of  presenting 
such  data  is  on  the  person  who  is 
seeking  appror^  of  the  use  of  the 
additive. 

In  passing  the  amendments.  Congress 
provided  for  the  provisional  listing  of 
the  color  additives  in  use  at  that  time, 
pending  completion  of  the  scientific 
investigatiom  needed  for  a 
determination  about  the  safety  of  these 
additives  (section  203{b]  of  the 
transitional  provisions  of  the 
amembnents,  Htle  n.  Pub.  L.  88-618,  74 
Stat.  404-407  (21  U.S.C  376,  note]]. 
Secti(»i  81.1  (21  CFR  81.1]  of  die 
agencjr's  color  additive  regulations 


I 


I 
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enumerates  those  additives  that  are  still 
provisionally  listed.  Among  them  is 
FD4C  Yellow  No.  6  for  use  generally  in 
food,  drugs,  and  cosmetics. 

n.  Regulatoiy  History 

In  the  Federal  Register  of  November 
Za  1968  (33  FR 17205),  FDA  announced 
that  a  petition,  now  identified  as  CAP 
800066.  was  filed  by  the  Cosmetic. 
Toiletry  and  Fragrance  Association 
(CTFA)  (previously  the  Toilet  Goods 
Association,  Inc.);  the  Pharmaceutical 
Manufactiirers  Association  (PMA);  and 
the  Certified  Color  Manufacturers 
Association  (CCMA)  (previously  t^e 
Certified  Color  Indus^  Committee),  c/o 
Hazleton  Laboratories,  Inc.,  9200 
Leesburg  Turnpike,  Vienna,  VA  22180. 
The  petition  was  proposing  the  issuance 
of  a  color  additive  regulation  to  provide 
for  the  safe  use  of  FD&C  Yellow  No.  6  as 
a  color  additive  for  use  in  food,  drugs, 
and  cosmetics.  The  petition  was  filed 
under  section  706  of  the  act  (21  U.S.C. 
376). 

Currently,  FD&C  Yellow  No.  6  is 
provisionally  listed  in  21  CFR  81.1(a)  for 
use  in  food,  drugs,  and  cosmetics 
generally  subject  to  conditions  under 

5  81.27  (21  CFR  81.27).  It  is  identified  in 
§  82.706  (21  CFR  82.706)  by  the  name 
disodiimi  salt  of  l-p-sulfophenyIazo-2- 
naphthol-6-sulfonic  acid.  Section  82.706 
prescribes  specifications  to  be  used  by 
FDA  in  the  certifidltion  of  the  color 
additive  and  identifies  the  color  additive 
that  may  be  used  in  the  formation  of 
lakes  under  the  provisions  of  Part  82  (21 
CFR  Part  82). 

A.  Chemistry  Data  Concerning  FD&C 
Yellow  No.  6 

In  the  Federal  Register  of  September 
23, 1976  (41  FR  41860)  (Docket  No.  76N- 
0366),  FDA  stated  that  there  were  15 
provisionally  listed  color  additives  that 
could  not  be  permanendy  listed  at  that 
time  because  complete  chenistry  data 
were  lacking  to  establish  specifications 
for  the  color  additive.  FD&C  Yellow  No. 

6  was  among  the  15.  FDA  requested  the 
submission  of  these  chemistry  data  and 
specifically  stated  that 

The  chemistry  data  lacking  on  these  IS 
colors  consist  of  sufficiently  precise 
analytical  methods  and  other  information  to 
enable  FDA  to  identify  and  define  the  color 
additives  more  accurately  than  currently 
available  data  permit.  Detailed  speciflcations 
and  precise  analytical  methods  are  required 
to  certify  batches  of  each  color  additive  as 
equivalent  to  the  batches  of  each  color 
additive  used  in  conducting  animal  studies  to 
establish  the  safety  of  the  color. 

The  agency  proposed  to  continue  the 
provisional  listing  of  FD&C  Yellow  No.  6 
to  September  30. 1977,  to  provide  for  the 
submission  of  the  necessary  chemistry 


information.  In  the  Federal  Register  of 
February  4, 1977  (42  FR  6992),  FDA 
announced  that  the  petitioner  had 
submitted  chemistry  data  which 
adeqtfately  addressed  the  deficiencies 
for  FD&C  Yellow  No.  6.  The  agency 
continued  the  provisional  listing  of 
FD&C  Yellow  No.  6,  however,  because 
of  the  need  for  additional  toxicity  data 
as  discussed  below.  FDA  made  the 
determination  that  continued 
provisional  listing  of  the  c61or  additive 
under  its  intended  conditions  of  use 
would  not  present  a  hazard  to  the  public 
health. 

B.  Toxicology  Testing  of  FD&C  Yellow 
No.  6 

In  the  Federal  Register  of  September 
23, 1976  (41  FR  41860)  (Docket  No.  76N- 
0366),  FDA  stated  that  the  available 
toxicological  studies  were  inadequate  to 
support  the  permanent  listing  of  several 
color  additives,  including  FD&C  Yellow 
No.  6.  The  agency  explained  that  the 
studies  were  deficient  in  the  following 
respects: 

1.  Many  of  the  studies  were  conducted 
using  groups  of  animals,  i.e.,  control  and 
those  fed  the  color  additive,  that  are  too 
small  to  permit  conclusions  to  be  drawn 
today  on  the  chronic  toxicity  or  carcinogenic 
potential  of  the  color.  The  small  number  of 
animals  used  does  not,  in  and  of  itself,  cause 
this  result,. but  when  considered  together  with 
the  other  deHciencies  in  this  listing,  does  do 
so.  By  and  large,  the  studies  used  25  animals 
in  each  group;  today  FDA  recommends  using 
at  least  SO  animals  per  group. 

2.  In  a  number  of  the  studies,  the  number  of 
animals  surviving  to  a  meaningful  age  was 
inadequate  to  pennit  conclusions  to  be  drawn 
today  on  the  chronic  toxicity  or  carcinogenic 
potential  of  the  color  additives  tested. 

3.  In  a  number  of  the  studies,  an 
insufficient  number  of  animals  was  reviewed 
histologically. 

4.  In  a  number  of  the  studies,  an 
insufHcient  number  of  tissues  was  examined 
in  those  animals  selected  for  pathology. 

5.  In  a  number  if  the  studies,  lesions  or 
timiors  detected  under  gross  examination 
were  not  examined  microscopically. 

The  agency  proposed  that  the 
continued  provisional  listing  of  several 
color  additives,  including  FD&C  Yellow 
No.  6,  be  conditioned  upon  at  least  one 
petitioner  undertaking  new  chronic 
feeding  studies  for  each  of  these  color 
additives.  On  February  4, 1977,  the 
agency  published  a  final  order  that 
responded  to  comments  on  the  proposal, 
and  extended  the  provisional  listing  of 
FD&C  Yellow  No.  6  to  January  31, 1981 
(42  FR  6992). 

Thereafter,  FDA  extended  the  closing 
date  several  times  to  permit  completion 
of  the  chronic  toxicity  studies  and  the 
submission  of  the  resulting  data.  Once 
the  petitioners  had  met  their  obligations, 
the  closing  date  was  then  extended  to 


give  the  agency  time  to  complete  its 
evaluation  of  all  the  data  submitted,  and 
to  incorporate  findings  fix)m  peer  review 
conducted  by  the  National  Toxicology 
Program  Board  of  Scientific  Counselors 
Technical  Review  Subcommittee.  The 
most  recent  extension  was  announced  in 
the  Federal  Register  of  October  6, 1986 
(51  FR  35511),.e8tablishing  the  current 
closing  date  of  December  5, 1986. 

C.  Citizen  Petition  Piled  by  Public 
Citizen  Health  Research  Group 

On  December  17, 1984,  the  Public 
Citizen  Health  Research  Group  (Public 
Citizen)  petitioned  FDA  to  ban  the  use 
of  the  color  additives  that  remained 
provisionally  listed,  including  FD&C 
Yellow  No.  6  (Ref.  1).  On  January  22. 
1985,  Public  Citizen  filed  a  complaint  in 
the  District  Court  for  the  District  of 
Coliunbia  seeking  the  same  relief.  Public 
Citizen  alleged  that,  by  continuing  to 
provisionally  list  the  color  additfves. 
including  FD&C  Yellow  No.  6,  FDA  had 
violated  the  Color  Additive 
Amendments  to  the  act,  as  well  as  those 
provisions  of  the  Administrative 
Procedure  Act  (5  U.8.C.  706(1))  that 
pertain  to  unreasonable  delay  of  agency 
action.  Public  Citizen  sought  to  enjoin 
FDA  firom  using  the  provisional  list  or 
any  other  means  to  allow  the  marketing 
^of  the  provisionally  listed  color 
additives. 

On  Jtme  21. 1985.  the  Commissioner  of 
Food  and  Drugs  sent  to  Public  Citizen  a 
response  to  the  petition.  The  response 
includes  a  detailed  discussion  of  FDA's 
evaluation  of  the  safety  of  FD&C  Yellow 
No.  6  and  is  incorporated  herein  by 
reference  (Ref.  2).  In  the  letter,  the 
Commissioner  concluded  that  the  public 
health  would  not  be  endangered  by  the 
continued  marketing  of  the  color 
additives,  including  FD&C  Yellow  No.  6. 
while  scientific,  legal,  and  policy  issues 
were  addressed  and.  therefore,  the 
Commissioner  denied  the  petition. 

On  February  13, 1986.  Judge  Stanley  S. 
Harris  granted  FDA's  motion  for 
stmimary  judgment  and  dismissed  Public 
Citizen's  complaint.  Public  Citizen  et  al. 
V.  DHHS,  et  al..  No.  85-1572  (D.D.C. 
February  13, 1986).  Public  Citizen  has 
appealed  Judge  Hairis'  decision. 

D.  Lakes  of  FD&C  Yellow  No.  6 

To  establish  permanent  regulations 
for  lakes,  FDA  proposed  the  listing  of, 
and  specifications  for,  lakes  of 
permanently  Usted  color  additives  in  the 
Federal  Register  of  May  11. 1965  (30  FR 
6490).  However,  because  no  certified 
color  additives  were  permanentiy  Usted 
in  1965.  the  agency  did  not  issue  a  final 
rule  on  the  proposal,  and  the  provisional 
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regulatioos  for  lakes  under  Parts  81  aad 
82  have  remained  ia  effect. 

In  the  Federal  Register  of  June  22, 1975 
(44  FR  3»»1),  n)A  pwbHshfd  a  notice  of 
intent  to  propose  rules  concerning  lakes 
of  color  additives.  This  notice  discussed 
the  general  areas  of  concern  in  the 
developnvent  of  a  new  proposal  for  the 
regulatioa  of  lakes.  Althoti^  several 
color  additives  have  been  permanently 
listed  under  Part  74,  the  agency  did  not 
consider  the  permanent  listing  of  their 
lakes  to  be  appropriate  because 
questions  about  the  safety  and  use  of 
the  lakes  had  arisen.  Because  of  the 
amount  of  time  that  had  passed  since 
the  1965  proposal,  the  agency  conduded 
that  a  new  proposal  on  lakes  should  be 
developed  and  published.  Therefore, 
FDA  withdrew  its  original  proposal  (30 
FR  6490]  and  requested  information  for 
use  in  the  development  of  a  new 
proposal  for  the  regulation  of  If^es. 

Tlie  agency  is  deferring  the  issue  of 
lakes  for  the  reasons  dSscussed  in  die 
notice  of  intent  to  propose  roles 
published  in  die  Federal  RegisAer  of  June 
22. 1979  (44  PR  36411).  Lakes  of  certified 
color  additives,  including  FDftC  Yellow 
No.  6,  will  be  addressed  fiiDy  in  a  fiiture 
Federal  Register  publication.  Ffowever, 
the  agency  is  requiring  diet  the 
provisionally  listed  l^es  of  FDftC 
Yellow  No.  6  be  maairfaetcved  frora 
certified  batdies  of  the  color  additive.  A 
discussion  concerning  diis  requirement 
appears  in  the  conclusion  section  of  tiiis 
document. 

in.  Overview  of  the  Final  Rule 

FDA  has  evaluated  all  the  available 
evidence  regarding  the  safety  of  FDiC 
Yellow  No.  6l  Based  npon  diis 
eviduation,  FDA  finds  fliat  there  is 
sufficient  evidence  for  the  agency  to 
establish  widi  reasonable  certainty  that 
no  harm  will  rewlt  bom  permanently 
listing  the  use  of  FDftC  Yellow  No.  6  in 
food,  drags,  and  cosraetiGS.  Tbe  agency 
concludes  dmt  tbese  uses  of  FDftC 
Yellow  No.  6  are  safe. 

The  remaining  sections  of  this 
document  descrk)e  the  infocmatioQ  and 
data  relied  upon  by  the  agency  in 
reaching  its  eoncluiuon  concerning  the 
safety  of  FDftC  YeUow  No.  6.  First,  the 
agency  evaluates  the  available  data 
resulting  from  Uie  toxicology  testing  of 
PD&C  YeUow  No.  6  and  explains  its 
conclusioa  that  tha  compound  has  not 
been  shown  to  inoiice  cancer  in 
laboratory  animfds.  Next,  in  order  to 
provide  an  adequate  margin  of  safety  for 
the  permanently  listed  food,  drug,  and 
cosmetic  uses  of  tbe  color  additive,  the 
agency  establishes  an  acceptable  dady 
intake  level  for  the  color  additive.  Then, 
the  agency  discusses  the  issues  arising 
from  carcinogenic  impurities  that  may 


be  present  m  FD&C  YeQow  No.  6.  Last 
the  agency  discusses  the  available 
information  concerning  allergic 
reactions  to  FDftC  YeUow  No.  6  and,  in 
light  of  this  latter  information,  the 
agency  establishes  labeling 
requirements  for  the  safe  use  of  the 
additive. 

rv.  StBlntory  RequicemanlB 

Section  706(b](4]  of  die  act,  the  so- 
called  "general  safety  provision"  for 
color  additives,  enjoins  the  Secretary 
from  listing  a  color  additive  for  a 
particular  use  unless  the  data  presented 
by  the  petitioner  establish  that  the  color 
is  safe  fior  that  use.  Although  what  is 
meant  by  "safe"  is  not  explained  in  the 
general  safety  provision,  the  legislative 
history  makes  clear  that  this  word  is  to 
have  the  same  meaning  for  color 
additives  as  for  food  additives.  (See  R 
Rept.  1761,  "Color  Additive 
Amendments  of  I960."  Committee  on 
Interstate  and  Foreign  Commerce,  86th 
Cong.,  2d  Sess.  11  (I960}.) 

The  concept  of  safety  embodied  in 
this  requiiement  was  explained  in  tbe 
Senate  Report  on  the  Food  Additives 
Amendment  for  195& 

The  concept  of  safety  used  in  this 
legislation  involves  the  question  ef  wiie^er  ■ 
substanos  is  haiardous  to  tlie  he^th  of  man 
or  ■"'«»«*  Safety  requires  proof  «f  a 
reasoaaUe  certainty  that  no  harm  will  result 
from  ftc  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond  any 
possible  doubt  that  no  harm  will  result  under 
any  conceivable  circumstances. 

This  was  emphasized  pai  Uculaiiy  by  the 
scientific  pmel  which  testified  before  tiie 
subcaomiittce.  Hie  scientiBts  pointed  o«t  that 
it  is  mpessible  is  the  preaeot  state  of 
scientific  knowledge  to  estabtisk  with 
complete  certainty  the  abaofaitB  hamlessaess 
of  any  cheaMcal  subatanc*. 

S.  Rept.  2422,  'Tood  Additive 
Amendment  of  1968,"  Conaouttee  cm 
Labor  and  Prrbiic  Welfare,  8Sth  Cong., 
2d  Sess.  6  (1966). 

PDA  has  incorporated  this  concept  of 
safety  into  its  color  adcBtive  regulations. 
Under  21  CFR  70.3(i),  a  color  additive  is 
"safe"  if  "there  is  convincing  evidence 
that  establishes  with  reasonable 
certainty  that  no  harm  will  result  from 
the  intended  use  of  the  color  adtfitive." 
TTierefore,  die  general  safety  provision 
prohibits  approval  of  a  color  additive  if 
doubts  about  the  safety  of  the  additive 
for  a  particular  use  are  not  resolved  to 
an  acceptable  level  in  the  minds  of 
conq>etent  scientists.  In  addition,  the 
Deluiey  Clause  (section  7a6(bKS]TB]  of 
the  act]  provides  that  a  color  additive 
shall  be  deemed  to  be  unsafe  "if  the 
additive  is  found  by  the  Secretary  to 
induce  cancer  when  ingested  by  man  or 
animar  (21  U.S.C.  378(b)t5)tB}(i)). 


V.  The  Safety  of  FDftC  Yelow  No.  • 

In  reviewing  food  and  color  additive 
petitioas.  FDA  routinely  reviews  all  data 
submitted  by  the  petitioner  as  weQ  as 
any  other  available  pertinent  data.  The 
agency  has  completed  its  review  and 
evaluatitm  of  the  color  additive  petition 
for  FD&C  Yellow  No.  6^  including  the 
new  chronic  toxicity  (carcinogenesis) 
studies  in  tots  and  mice.  On  the  basis  of 
its  review  and  evaluation,  the  agency 
condndes  that  FDftC  Yellow  No.  6  is  not 
a  cardnogen  axul  that  available  data 
support  the  fiiukng  that  the  color 
ad(^tive  is  safe  for  use  ia  food,  drugs, 
and  cosmetics. 

A  Old  Studies 

The  agency  previously  reviewed 
reports  of  several  toxicity  studies  of  this 
color  additive  invcdviog  rats,  mice,  dogs, 
rabbits,  and  mirapigB  (Ref.  3).  These 
studies  included  acute  toxidty  studies  of 
the  color  additive  admrnistered  orally 
and  by  intraperitoaeal  mjectioo. 
subchronic  studies  using  dietary 
exposure,  teratoiogy  and  reproductive 
studies,  rautageoieity  and  other  Aart- 
term  stadies,  metabolism  studies,  and 
chronic  toxidty  studies.  For  the  chronic 
sttidies,  die  animals  were  exposed  to 
FDftC  YeUow  No.  6  in  the  diet  and  in  the 
drinking  water,  by  skin  painting  and 
subcutaneous  injections.  The  cluonic 
studies  induded  a  7-year  study  in  dogs 
and  cardnagenesis  l^oassays  in  rats 
and  mice,  ^^itfa  the  exception  of  die  1981 
National  Cancer  hntitnti^National 
Toxicology  Program  (NQ/NTP) 
bioassays  that  were  done,  the  agency 
considered  past  studies  as  inadeqoate 
for  a  final  determination  of  the  safety  of 
FDftC  YeUow  Na  & 

There  was  r^orted  a  "soggestive" 
increase  in  the  munber  of  mammary 
tumors  in  a  lifetime  (chronic)  study  in 
Osbome-Mendel  rats  that  was  not 
observed  in  any  other  study  (Ref.  3).  The 
Intematidnal  Agency  of  Research  on 
Cancer  reviewed  diis  study  and  a 
foUowup  study  and  ctmduded  that  tbere 
was  not  a  statistically  significant 
increase  in  the  miraber  of  maramary 
tumors  and  there  was  no  effect  on  tmnor 
formation  in  the  fbflowup  study  (Ref.  4). 
Other  dian  the  "suggestive"  result 
mentioned  above,  there  were  no  reports 
of  any  carcinogenic  effed  attributaWe  to 
FDftC  Yellow  No.  6  as  a  result  of  these 
studies. 

B.  New  Long-Term  Feeding  Studies 

The  new  studies  of  the  provisionaUy 
listed  color  additives,  including  FDftC 
Yellow  No.  6  represent  current  state-of- 
the-art  toxicological  testing.  The 
.  protocols  for  these  studies  have 
benefited  from  knowledge  of 
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deficiencies  in  previously  conducted 
carcinogenesis  bioassays  and  other 
chronic  toxicity  studies.  The  use  of  large 
numbers  of  animals  of  both  sexes,  pilot 
studies  to  determine  maximtun  tolerated 
dosages,  two  control  groups  (thereby 
effectively  doubling  the  number  of 
controls),  and  in  utero  exposure  in  one 
of  the  two  species  tested  (the  rat} 
significantly  increase  the  power  of  these 
tests  for  detecting  dose-related  effects. 
The  studies  were  designed  and 
conducted  in  full  compliance  with  FDA's 
good  laboratory  practice  regulations  and 
were  subject  to  FDA  inspection  while 
they  were  being  conducted. 

1.  Mice.  Charles  River  CD-I. 
COBS(ICR-derived)  mice  were  fed  FD&C 
Yellow  No.  6  ad  libitimi  at  dietary  levels 
of  0.5, 1.5,  and  5  percent.  Two  groups 
were  fed  the  plain  diet.  Each  group 
consisted  of  60  males  and  60  females 
that  were  randomly  assigned.  The  study 
was  terminated  at  20  months  for  the 
male  mice  and  at  23  months  for  the 
female  mice  by  sacriflcing  the  surviving 
animals. 

The  mortality  rate  was  higher  in  male 
mice  fed  diets  containing  5  percent 
FD4C  Yellow  No.  6  than  in  the  male 
conti-ol  groups  (p<0.01,  life  table 
analysis).  Mean  body  weights  of  male 
mice  of  this  dosage  group  were  less  than 
those  of  the  pooled  controls  throughout 
the  study  d. spite  elevated  food 
consumption.  In  female  mice,  elevated 
food  consimiption  occurred  for  the  group 
fed  5  percent  FD&C  Yellow  No.  6. 
Elevated  food  consumption  occurred 
also  for  the  male  mice  fed  0.5  and  1.5 
percent  FD&C  Yellow  No.  6. 

Complete  histopathology  was  done  on 
the  controls  and  the  high  dosage  groups. 
Histopathological  examinations  of  all 
tissue  masses  and  other  gross  changes 
of  an  uncertain  natiu'e  were  done  for 
mice  in  the  two  lower  dosage  groups. 
Gross  postmortem  examinations  of 
treated  mice  revealed  yellow  to  orange 
discoloration  of  the  gastrointestinal 
tract  by  the  color  additive. 

The  gross  and  microscopic 
examinations  of  tissues  and  organs  of 
mice  from  this  study  revealed  no 
adverse  morphological  changes  that 
could  be  attributed  to  treatment  with 
FD&C  Yellow  No.  6.  Detailed  statistical 
analyses  by  the  petitioner  indicated  that 
this  color  additive  had  no  effect  on  the 
incidence  of  mice  with  any  tumor  type 
or  on  the  time  to  tumor. 

2.  Rats— (a)  Protocols.  Two  long-term 
feeding  studies  with  in  utero  exposure  to 
FD&C  Yellow  No.  6  were  carried  out 
with  the  Charles  River  Albino  (CD)» 
rats.  Parent  animals  (60  males  and  60 
females  per  group)  were  randomly 
assigned  and  mated.  FD&C  Yellow  No.  6 
was  mixed  with  the  diet  and  fed  ad 


libitum  to  the  parents  prior  to  mating 
and  subsequently  fed  to  their  offspring. 
The  dosage  levels  used  in  the  Hrst  study 
were  0.75, 1.5,  and  3  percent  FD&C 
Yellow  No.  6.  The  dosage  level  used  in 
the  second  study  was  5  percent  after 
FDA  scientists  concluded  that  the  3 
percent  dose  was  too  low.  Two  groups 
of  controls  were  fed  the  plain  diet  in  the 
first  study  and  one  group  of  controls 
was  included  in  the  second  study.  For 
the  chronic  phase,  70  male  and  70 
female  offspring  were  selected  randomly 
from  each  of  the  treated  and  control 
groups. 

Interim  sacrifice  and  necropsy  of  10 
rats  per  sex  per  group  were  performed  1 
year  after  the  initiation  of  the  long-term 
feeding  study  in  the  offspring.  The  first 
study  was  terminated  at  30  months  for 
male  rats  and  at  28.5  months  for  female 
rats.  The  second  itudy  was  terminated 
at  25.6  and  27.8  months,  for  male  and 
female  rats,  respectively. 

Tissues  from  all  rats  in  the  three 
control  groups  and  the  two  high-dose 
groups  (3  percent  and  5  percent  FD&C 
Yellow  No.  6)  were  subjected  to 
histopathological  examinations. 
Histopathological  evaluations  were 
performed  on  all  tissues  masses  and 
gross  lesions  from  animals  in  the  two 
lower  dosage  groops. 

b.  General  findings.  Survival  of 
offspring  was  reduced  in  the  groups  fed 
3  percent  and  5  percent  FD&C  Yellow 
No.  6  in  the  diet.  Reduced  pup  weights 
occiured  at  these  same  dosages  and  at 
1.5  percent  also.  In  the  chronic  phase, 
survival  of  male  rats  fed  5  percent  FD&C 
Yellow  No.  6  was  decreased  (p=0.01, 
NCI  analysis  for  survivorship).  Body 
weights  of  rats  fed  the  5  percent  diets 
were  decreased  throughout  the  study. 
The  body  weights  of  tireated  and  control 
rats  of  the  first  study  were  generally 
comparable  despite  decreased  pup 
weights  in  groups  treated  with  1.5  and  3 
percent  FD&C  Yellow  No.  6.  Food 
consumption  of  all  treated  groups  in 
both  studies  was  generally  increased. 

There  were  no  differences  in 
hematology  measurements,  clinical 
chemistry  measurements,  and  urinalysis 
in  either  study  thst  can  be  attributed  to 
treatment.  Urine  samples  from  rats  fed 
FD&C  Yellow  No.  6  were  a  different 
color  (amber  to  orange)  than  those  from 
control  rats. 

A  slight  increase  in  kidney  weights  of 
female  rats  treated  with  5  percent  FD&C 
Yellow  No.  6  was  noted  in  rats  killed  at 
1  year  interim  sacrifice.  There  was  no 
morphological  evidence  of  any  adverse 
treatment-related  effect  in  these  kidneys 
or  in  any  other  organs  or  tissues  of 
treated  rats  after  1  year  of  treatment 
with  FD&C  Yellow  No.  6.  At  the  terminal 
sacrifice,  female  rats  treated  with  3 


percent  and  5  percent  of  FD&C  Yellow 
No.  6  had  increased  mean  relative 
kidney  weights  (p=0.05). 

C.  Toxicological  Issues  and  Evaluation 

After  examining  the  initial  data 
pertaining  to  the  possible 
carcinogenicity  of  FDIcC  Yellow  No.  6. 
the  Cancer  Assessment  Committee  (the 
committee)  of  FDA's  Center  for  Food 
Safety  and  Applied  Nubition  (CFSAN) 
concluded  that  the  studies  revealed  no 
carcinogenic  effect  in  male  or  female 
mice  and  in  male  rats  that  could  be 
attributed  to  treatment  with  FD&C 
Yellow  No.  6.  The  committee  could  not 
make  a  similar  conclusion  regarding  the 
female  rats.  Accordingly,  the  committee 
concluded  that  further  evaluation  of 
tumors  in  adrenal  glands  and  kidneys 
was  needed. 

1.  Adrenal  findings.  The  contract 
laboratory  (Bio/dynamics)  reported  a 
higher  mcidence  of  treated  female  rats 
with  adrenal  medullary  tumors  in  the 
two  high-dose  groups  (3  and  5  percent 
dietary  FD&C  Yellow  No.  6)  than  was 
found  in  control  female  rats.  To  evaluate 
this  observation,  FDA  obtained  fi*om  the 
sponsor  (CCMA)  all  available 
microslides  of  adrenal  glands  from 
female  rats.  In  addition,  FDA  obtained 
from  the  sponsor  new  microslides  from 
resectioned  adrenal  glands  from  those 
animals  for  whom  the  amount  of  adrenal 
medulla  in  the  originally  submitted 
slides  had  been  inadequate  for 
diagnosis.  Adrenal  glands  firom  female 
rats  of  the  two  lower  dosage  groups  not 
previously  examined  were  also  later 
sectioned  and  submitted  to  FDA  for 
review. 

FDA  pathologists  reported  incidences 
of  adrenal  medullary  lesions  that  were 
generally  higher  than  those  reported  by 
the  contract  laboratory  pathologists. 
These  differences  were  similar,  across 
all  groups,  treated  as  well  as  control 
groups.  Accordingly,  the  conclusion 
regarding  the  adrenal  lesions  was  the 
same  from  both  sets  of  diagnoses. 

According  to  FDA  pathologists,  the 
incidences  of  female  rats  with  adrenal 
medullary  tumors  (pheochromocytoma) 
were  12/88  (17.6  percent)  in  control  lA, 
6/66  (9.1  percent)  in  conti-ol  IB,  7/66 
(10.6  percent)  in  the  0.75  percent  dietary 
level  of  FD&C  Yellow  No.  6,  9/64  (14.1 
percent)  in  the  1.5  percent  dietary  level, 
and  15/66  (22.7  percent)  in  the  3.0 
percent  dietary  level.  Prevalence 
statistical  tests  for  high  dose  to 
combined  control  comparison  and  dose- 
related  trend  yield  p-values  of  0.054  and 
0.022,  respectively,  for  these  incidences. 
(The  prevalence  analysis  is  a  time- 
adjusted  statistical  test  for  comparing 
incidences  of  lesions  ponsidered  to  be 
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nonlelhal.)  In  the  second  Charles  River 
Albino  (CD)'"  study,  the  5.0  percent 
dietary  and  its  control  female  groups 
had  incidences  of  rats  with  this  tumor  of 
15/68  (22.1  percent)  and  5/70  (7.1 
percent),  respectively.  Utilizing  the  low 
control  incidence  in  this  study,  the 
prevalence  p-value  for  this  comparison 
was  0.01. 

FDA  carefully  considered  the 
potential  implication  of  the  occurrence 
in  the  high-dose  groups  of  more  female 
rats  with  pheochromocyloma  than  in  the 
other  groups.  As  recommended  by  the 
Office  of  Science  and  Technology  Policy 
(OSTP)  (Ref.  5).  FDA  utilized 
information  derived  from  toxicology, 
pathology,  and  scientific  disciplines 
instead  of  focusing  on  only  the  tumor 
incidence  data. 

F'or  a  number  of  reasons,  F'DA 
scientists  have  concluded  that  the  higher 
incidence  of  rats  with 
pheochromocyloma  in  the  high-dose 
ft!male  rat  group  is  not  related  to 
treatment  with  FD&C  Yellow  No.  6.  The 
reasons  are: 

(a)  Small  Magnitude  of  Uiffemnce  and 
Lack  of  Dose  Response.  The  number  of 
female  rats  (15)  with  pheochromocyloma 
in  the  group  fed  5  percent  FD&C  Yellow 
No.  6  was  exactly  the  same  as  the 
number  seen  in  the  group  fed  the  3 
percent  diet  in  the  first  study.  If  the 
response  were  compound-related,  one 
would  expect  a  higher  number  of  rats 
with  pheochromocyloma  in  the  5  percent 
group  than  in  the  3  percent  group. 
Considering  that  12  rats  with 
pheochromocyloma  were  found  in  one 
of  the  control  groups  of  the  first  study, 
the  occurrence  of  15  rats  with 
pheochromocyloma  in  a  group  is  nol 
remarkable.  The  p-value  (0.01)  for  the 
treated  versus  control  comparison  of 
incidences  of  rats  with 
pheochromocyloma  in  the  second  study 
is  likely  to  be  more  a  reflection  of  the 
low  number  of  animals  in  the  concurrent 
control  group  rather  than  the  result  of 
any  real  increase  in  the  number  of 
treated  female  rats  wUh  this  tumor. 
Moreover,  when  the  two  experiments 
are  considered  together,  there  is  no 
indication  of  dose-related  increase  in 
incidence. 

(b)  Likelihood  of  False  Positives.  In 
the  CCMA-sponsored  studies  in  mice 
and  rats,  a  large  number  of  animals 
were  tested  at  several  dose  levels.  A 
very  large  number  of  tissue  sites  were 
examined  for  tumors.  Considering  the 
study  design  and  the  large  number  of 
comparisons  among  control  and  treated 
groups,  the  p-values  for  comparisons 
between  incidences  of  treated  rats  with 
pheochromocyloma  and  controls  are  not 
remarkable.  In  fact,  even  more  extreme 
p-value  would  be  expected  to  occur  by 


chance  given  the  numerous  explicit  or 
implicit  comparisons  made  of  the  tumor 
incidences  at  so  many  organ/tissue  sites 
(48  FR  5257)  (Ref.  6). 

(c)  Lack  of  Precancerous  Lesions. 
Adrenal  medullary  hyperplasia  has  been 
identified  as  a  stage  in  the  development 
of  pheochromocyloma  in  rats  (Gillman, 
Gilbert,  and  Spence,  1953)  (Ref.  7).  It 
follows  that,  if  the  pheochromocyloma 
in  the  female  rats  had  been  induced  by 
treatment,  the  incidence  of  animals  with 
medullary  hyperplasia  would  have 
increased  correspondingly  in  the  treated 
groups.  However,  the  incidence  of 
female  rats  with  adrenal  medullary 
hyperplasia  was  similar  in  the  treated 
and  control  groups.  This  lack  of  any 
dose  response  information  indicates  that 
no  treatment-related  carcinogenic 
process  occurred  in  the  adrenal  glands 
of  the  rat. 

(d)  Morphological  Similarity  of 
Adrenal  Medullary  Lesions  in  Treated 
and  Control  Rats.  The  induction  of 
neoplasia  by  carcinogens  is  often 
multicentric  (Shabad.  1973)  (Ref.  8).  If 
pheochromocyloma  and  medullary 
hyperplasia  had  been  induced  by 
treatment,  both  adrenals  would  be  more 
likely  to  be  affected  in  a  treated  animal 
and  the  distribution  of  the  lesions 
(medullary  hyperplasia/ 
pheochromocyloma)  would  more  likely 
be  multifocal.  In  the  FD&C  Yellow  No.  6 
studies,  the  pheochromocytoma  and 
medullary  hyperplasia  were  distributed 
(focal/multifocal/diffuse)  similarly 
within  the  adrenal  glands  across  all 
groups  and  showed  no  predilection  for 
unilateral  and  bilateral  occurrence  that 
could  be  related  to  treatment.  Also,  the 
number  of  rats  with  both  a 
pheochromocytoma  and  medullary 
hyperplasia  was  similar  across  control 
and  treated  groups.  These  observations 
indicate  that  no  carcinogenic  process 
associated  with  exposure  to  FD&C 
Yellow  No.  6  occurred  in  the  adrenal 
glands. 

(e)  Unaffected  Latency  Period.  A 
positive  result  in  a  carcinogenesis 
bioassay  can  be  based  on  a  decreased 
latency  period  as  well  as  on  an  increase 
in  incidence  of  tumors  (Ref.  5).  In  the 
current  Charles  River  Albino  (CD)*  rat 
studies,  based  on  the  mortality  records 
of  these  animals,  generally  there  were 
no  early  occurrences  of  medullary 
proliferative  lesions  in  treated  rats  as 
compared  with  their  controls.  In  fact, 
most  of  these  lesions  were  found  in 
older  rats.  If  pheochromocytoma  were 
induced  by  treatment,  a  substantially 
decreased  latency  period  should  have 
been  observed. 

(f)  Spontaneous  Tumors. 
Pheochromocytoma  is  a  common  old  age 
spontaneous  tumor  in  rats  (Hollander 


and  Snell.  1976)  (Ref.  9).  The  reported 
historical  incidence  of  rats  with 
pheochromocytoma  tends  to 
underestimate  the  occurrence  of  the 
lesion  because  most  compilations  do  nol 
include  rats  as  old  as  those  in  the 
studies  and  because  some  studies  have 
failed  to  ensure  the  presence  of 
adequate  medullary  tissue  tor  diagnosis 
in  every  animal  (Ref.  10).  The  number  of 
female  rats  with  pheochromocytoma  in 
the  two  high-dose  groups  of  the  present 
study  is  unremarkable  given  the 
variable  occurrence  of  this  tumor  and 
the  limitations  of  the  historical  data 
(Ref.  7). 

(g)  Lack  of  Effect  in  Male  Rats 
Generally,  male  rats  display  higher 
incidences  of  pheochromocytoma  than 
do  female  rats  (Refs.  9  and  11).  Thus,  if  a 
treatment-related  carcinogenic  effect 
had  occurred,  it  would  be  logical  to 
expect  that  treated  male  rats  would 
manifest  more  medullary  lesions  than 
female  rats,  based  on  the  higher 
spontaneous  background  rate  of  male 
rats  and  their  presumed  increased 
sensitivity.  The  lack  of  a  treatment- 
related  effect  in  the  male  rats  in  the 
present  studies  is  additional  evidence 
that  a  treatment-related  effect  did  not 
occur  in  the  female  rats. 

(h)  Comparison  with  Other  Studies 
There  was  no  association  between 
exposure  to  FD&C  Yellow  No.  6  and 
occurrence  of  pheochromocytoma  (or 
adrenal  medullary  hyperplasia)  in  any 
of  the  other  chronic  studies  on  the  color 
additive.  These  include  studies  in  mice 
and  dogs  as  well  as  in  rats  other  than 
the  Sprague-Dawley  strain.  The  studies 
in  rats  include  a  recent  NCI/NTP  study 
in  Fischer  344  rats  (Ref.  12).  Fischer  rats, 
like  the  Charles  River  Albino  (CD)*  rats, 
have  a  high  spontaneous  background 
rale  of  pheochromocyloma  late  in  life. 
Because  a  carcinogenic  effect  would  be 
expected  in  a  strain  with  potentially 
high  susceptibility  to  a  specific  type  of 
tumor,  the  lack  of  observed  response  of 
Fischer  rats  is  consistent  with  the 
conclusion  that  there  was  a  lack  of 
treatment-related  effects  on  the  adrenal 
gland  in  Charles  River  Albino  (CD)'";  rats. 

(i)  Summary.  The  following  factors  all 
indicate  that  there  was  no  causal 
relationship  between  the  occurrence  of 
pheochromocytoma  in  Charles  River 
(CD)*  rats  and  exposure  to  FD&C 
Yellow  No.  6; 

The  small  increase  in  the  number  of 
treated  animals  with  a  type  of  tumor 
that  occurs  spontaneously  with  a  high 
and  variable  incidence,  p-values  which 
were  not  particularly  unusual  for  studies 
of  this  magnitude  and  complexity,  the 
lack  of  any  morphological  or  other 
biological  support  for  a  treatment- 
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induced  carcinogenic  process  induding 
the  lack  of  any  effect  on  the  latency 
period  for  adrenal  lesions,  the  absence 
of  a  dose-response  relationship  between 
the  incidence  and  severity  of  either 
pheocfaromocytoma  or  medullary 
hyperplasia,  the  lack  of  a  treatment- 
related  effect  in  male  rats  for  the 
medullary  lesions,  and  the  lack  of 
similar  effects  in  male  or  female  rats  of 
any  of  the  other  rat  studies  with  FD&C 
Yellow  No.  6. 

2.  Kidney  Lesions.  In  the  first  rat 
study  on  D&C  Yellow  No.  6,  no  renal 
cortical  tumors  were  reported  in  the 
high-dose  group  (3  percent)  or  either  of 
the  two  control  groups  of  female  rats.  In 
the  5  percent  group,  tested  in  the  second 
study,  four  female  rats  were  reported  to 
have  renal  tubular  adenoma  and  one 
female  rat  was  reported  to  have  kidney 
tumor  that  was  initially  diagnosed  as  a 
renal  tubular  cell  carcinoma  (this 
carcinoma  was  later  diagnosed  as  a 
transitional  cell  tumor  rather  than  a 
tubular  cell  tumor].  No  renal  cortical 
tumors  were  reported  in  the  control 
groups  of  the  first  study,  although  one 
control  female  rat  from  this  study  had  a 
transitional  cell  tumor.  In  the  second 
study,  the  female  rats  in  both  the  group 
fed  5  percent  of  the  color  additive  and 
the  control  group  manifested  a  very  high 
incidence  of  chronic  progressive 
nephrosis  (also  called  old-rat 
nephopathy).  This  disease  is  a  common 
fmding  in  kidneys  of  aging  rats  (Ref.  13). 

FDA  pathologist  obtained  kidney 
slides  from  both  experiments  for  review. 
Following  examination  of  the  kidney 
slides,  FDA  decided  that  it  was 
necessary  to  examine  additional  kidney 
tissue  frt)m  female  rats  in  the  second 
experiment  in  order  to  determine  if  the 
small  number  of  renal  cortical  tiunors 
found  was  affected  by  any  possible 
sampling  differences  associated  with  the 
widespread  occurrence  of  chronic 
progressive  nephrosis. 

On  March  14. 1985,  FDA  met  with  the 
petitioner  and  agreed  on  a  protocol  for 
obtaining  for  microscopic  study  the 
additional  sampling  of  kidneys  from 
female  rats  in  the  second  Charles  River 
Albino  (CD)*  rat  study.  On  June  13, 1985, 
the  sponsor  submitted  to  FDA  (1) 
microslides  of  additional  sections  from 
each  kidney  (for  a  total  of  10  per  kidney) 
of  the  female  rats  in  the  5  percent 
dietary  group  and  its  control  group  and 
(2)  the  results  of  the  sponsor's 
examination  of  these  microslides. 

The  examination  of  additional 
sections  of  kidney  from  these  female 
rats  by  the  performing  laboratory's 
pathologists  showed  tiiat  the  tumor  that 
had  been  diagnosed  as  a  renal  tubular 
cell  carcinoma  was  of  transitional  cell 
origin  and  thus  could  not  be  coimted 


with  the  renal  tubular  cell  tumors. 
(Considering  that  two  rats  with 
transitional  cell  carcinoma  were 
observed  in  the  female  control  group, 
this  finding  is  unremarkable  with 
respect  to  treatment.)  The  pathologists 
also  reported  that  there  were 
considerably  more  kidneys  with  renal 
tubular  adenomas  in  both  the  treated 
and  control  rats  than  when  only  one 
section  of  kidney  was  examined. 

FDA  pathologists  also  examined  the 
additional  kidney  sections  and  agreed 
with  the  pathologists  from  the 
performing  laborttory  that  the 
transitional  cell  carcinoma  had  been 
originally  incorrectly  classi^ed  as  a 
tubular  cell  carcinoma.  There  was 
general  agreement  between  FDA 
pathologists  and  the  performing 
laboratory  pathologists  over  the 
diagnoses  of  the  original  few  tubular 
adenomas.  However,  the  two  groups  of 
pathologists  differed  over  the 
terminology  to  be  applied  in 
characterizing  the  very  small 
proliferative  lesions  observed  in  the 
additional  sections. 

FDA  scientists  had  recommended 
additional  examination  of  the  kidneys 
primarily  for  two  reasons:  (1)  the 
presence  of  a  malignant  renal  tubular 
tiunor  in  the  5  percent  dietary  female 
group,  and  (2)  the  perceived  rarity  of 
renal  tubular  proliferative  lesions.  The 
additional  examination  eliminated  the 
initial  concern.  The  diagnosis  of  tubular 
carcinoma  was  found  to  be  in  error  and, 
as  explained  above,  the  occurrence  of 
this  tumor  would  not  be  relevant  to  the 
occurrence  of  renal  tubular  tumors.  The 
remainder  of  this  section  discusses  the 
significance  of  the  renal  proliferative 
tubular  lesions. 

Based  upon  thd  diagnoses  made  by 
FDA  pathologists,  the  incidence  of 
female  rats  with  renal  tubular  cell 
adenoma  were  control,  0/70;  5  percent 
dietary  group,  5/70.  The  incidences  of 
renal  tubular  nodular  hyperplasia  were 
control,  9/70;  5  percent  cUetary  group, 
16/70.  Four  rats  in  the  latter  group  also 
had  tubular  cell  adenoma.  Prevalence 
analysis  was  performed  for  these 
incidences.  For  adenomas  alone  this  test 
gave  a  p-value  of  0.028  for  comparison 
of  the  incidence  in  the  5  percent  dietary 
group  to  the  incidence  in  the  control 
group.  For  combined  incidences  of 
adenoma  and  nodular  hyperplasia,  the 
same  prevalence  analysis  gave  a  p- 
value  of  0.05.  These  values  are  not 
remarkable  and  do  not  provide  a 
persuasive  quantitative  argument  for  a 
treatment-related  effect.  However,  given 
the  differences  in  opinion  of  diagnoses 
of  these  lesions  between  FDA 
pathologists  and  pathologists  of  the 
performing  laborttory,  the  agency  relied 


on  additional  information  in  evaluating 
the  significance  of  th«  observed  lesions. 

First,  FDA  reviewed  available 
information  on  the  historical 
spontaneous  incidences  of  these  renal 
lesions.  The  agency  attempted  to 
ascertain  the  range  of  spontaneous 
incidences  among  comparable  untreated 
groups  and  to  see  if  the  observed 
incidence  values  for  the  treated  group 
fell  within  or  outside  the  rcmge. 
However,  the  thorough  sectioning  of 
kidneys  (10  sections  per  kidney)  that 
occurred  in  the  current  study  represents 
a  unique  situation  for  which  no 
historical  data  are  available.  In  a  recent 
article,  Hardisty  demonstrated  that  in 
the  pancreas  not  only  does  the  incidence 
of  small  proliferative  lesions  in  control 
groups  increase  dramatically  with  serial 
as  opposed  to  single,  random  sectioning, 
but  also  that  the  range  in  incidences 
among  four  different  control  groups  was 
substantial  after  serial  sectioning  (Ref. 
18).  There  is  no  reason  to  believe  Oiat 
these  increases  will  not  also  occur  in  the 
kidney. 

FDA's  Cancer  Assessment  Committee 
tentatively  concluded  that  the  higher 
incidence  of  rats  with  renal  proliferative 
lesions  in  the  treated  group  could  not  be 
directly  attributable  to  FD&C  Yellow  No. 
6.  The  Committee  baaed  its  conclusion 
on  the  following  factors:  (1)  The 
underlying  kidney  disease  that  could  be 
exacertiated  by  the  consiunption  (and 
excretion)  of  large  amounts  of  FD&C 
Yellow  No.  6  over  a  long  period  of  time, 
(2)  the  presence  of  kidney  tubular  cell 
proliferative  lesions  generally 
associated  with  the  occurrence  of 
chronic  progressive  nephrosis,  (3)  the 
lack  of  treatment-related  changes  in 
kidneys  of  male  rats  (male  rats  are 
known  to  be  more  susceptible  than 
female  rats  to  the  effects  of  renal 
carcinogens),  and  (4)  the  variability  of 
the  spontaneous  occurrence  of  renal 
tubular  cell  tiunors  as  shown  by  the 
higher  number  and  greater  severity  of 
these  tumors  in  male  controls  than  in 
corresponding  groups  of  treated  male 
rats  even  after  limited  sampling  of  one 
section  per  kidney. 

D.  Peer  Review  of  Kidney  Lesions 

In  an  attempt  to  definitively  resolve 
how  best  to  characterize  the  lesion,  the 
agency  requested  the  Board  of  Scientific 
Counselors  of  the  National  Toxicology 
Program  (NTP)  to  consider  the 
occurrence  of  more  treated  female  rats 
with  proliferative  renal  lesions  than  in 
confrols  in  the  second  Charles  River 
Albino  (CD)*  rat  stucty  and  to  determine 
whether  this  occurrence  was  indicative 
of  the  chemical  induction  of  cancer. 
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FDA  also  requested  the  NTP  panel  to 
examine  two  related  questions: 

1.  What  is  the  role  of  chronic 
progressive  nephrosis  in  the 
pathogenesis  of  renal  proliferative 
lesions  in  rats  fed  diets  containing  high 
concentrations  of  FD&C  Yellow  No.  6? 

2.  Does  the  occurrence  of  a  greater 
number  of  male  rats  with  proliferative 
renal  lesions  (even  without  additional 
sectioning)  in  untreated  controls 
influence  the  interpretation  of  a  possible 
relationship  to  exposure  to  this  color 
additive? 

In  the  Federal  Register  of  December 
17, 1985  (50  FR  51455),  it  was  announced 
that  a  meeting  would  be  held  on  January 
8, 1988,  to  provide  peer  review  of  the 
data  from  the  chronic  carcinogenesis 
bioassay  of  FD&C  Yellow  No.  8. 
National  Toxicology  Program's  Board  of 
Scientific  Counselors  Technical  Reports 
Review  Subcommittee  and  an  Ad  Hoc 
Panel  of  Ex  erts  constituted  the  Peer 
Review  Panel  (Panel).  TTie  Panel 
included  the  following: 

Subcommittee  Member 

Dr.  James  Swenberg  (Chainnan).  Head. 
Department  of  Biochemical  Toxicology  and 
Pathobiology,  Chemical  Industry  Institute 
of  Toxicology,  Research  Triangle  Park,  NC. 

Panel  Members 

Dr.  Richard  J.  Kociba,  Dow  Chemical  USA. 

Midland.  MI. 
Dr.  Robert  A  Scala.  Senior  Sdentilic 

Advisor,  Medicine  and  Environmental 

Health  Department.  Research  and 

Environmental  Health  Division.  Exxon 

Corp..  East  Millstone,  N]. 
Dr.  Bruce  W.  Tumbull,  Professor  and 

Associate  Director,  College  of  Engineering. 

Cornell  University,  Ithaca,  NY. 

Expert  Pathology  Consultants 

Dr.  Richard  H.  Bruner,  Toxicology 
Detachment,  Naval  Medical  Research 
Institute,  Wright-Patterson  AFB,  Dayton. 
OH. 

Dr.  Harold  W.  Casey,  Department  of 
Veterinary  Pathology,  School  of  Veterinary 
Medicine,  Louisiana  State  University, 
Baton  Rouge,  LA 

Prior  to  the  Panel's  meeting,  a  review 
package  of  relevant  toxicological  and 
pathological  information  was  prepared 
by  FDA  for  examination  by  Uie  Panel. 
Microscopic  slides  of  kidney  lesions 
were  made  available  to  the  Panel  for 
examination  prior  to  the  meeting. 
Presentations  to  the  Panel  were  made  by 
representatives  of  FDA  during  the 
meeting. 

After  reviewing  the  study,  including 
the  microslides  of  kidney  lesions  from 
the  female  rats  fed  5  percent  FD&C 
Yellow  No.  8  and  their  controls,  the 
Panel  concluded  that  "the  resultant 
study  data  were  considered  insufficient 
to  be  categorized  as  a  demonstrated 


carcinogenic  response  to  the  chemical 
treatinent"  (Ref.  14).  TTie  Panel  based 
this  interpretation  on  the  following  eight 
considerations: 

(1)  The  acknowledged  debatable 
nature  of  the  small  renal  proliferative 
lesions  variously  categorized  by 
different  pathologists  as  representing 
nodular  hyperplasia,  adenomatous 
hyperplasia,  or  benign  renal  tubular 
adenomas; 

(2)  The  lack  of  concurrence  as  to 
whether  lesions  were  hyperplastic  or 
benign  neoplastic,  noted  upon 
inspection  of  the  incidence  rates 
reported  for  these  lesions  by  different 
examining  pathologists,  i.e.,  those  from 
Bio/dynamics,  Division  of  Pathology 
(CFSAN).  Experimental  Pathology 
Laboratories,  and  the  Peer  Review 
Panel: 

(3)  With  one  exception,  the  unanimous 
agreement  among  the  different 
examining  pathologists  of  the  absence  of 
any  definitive  malignant  renal  cortical 
tubular  neoplasms  in  the  treated  rats; 

(4)  Hie  relatively  unique  condition 
wherein  up  to  20  sections  (10  per 
kidney)  were  examined  from  each  of  the 
control  and  treated  female  rats  from  the 
high-dose  (5  percent)  study; 

(5)  The  absence  of  any  type  of  renal 
tubular  proliferative  response  in  the 
male  rats  (generally  regarded  as  more 
sensitive  tiian  female  rats  to 
experimental  renal  tubular  neoplasias) 
used  in  this  study; 

(6)  The  negative  genetic  toxicology 
data  base; 

(7)  The  previously  reported  chronic 
studies  which  were  all  negative  for 
carcinogenicity;  and 

(8)  The  judgment  that  the  dose  chosen 
was  a  good  approximation  of  the 
maximum  tolerated  dose  (MTD)  (Ref. 
14). 

The  Panel  concluded  that  the 
available  data  did  not  allow  a  definitive 
judgment  to  be  made  regarding  what 
role  the  chronic  progressive  nephrosis 
may  have  placed  in  the  formation  of 
tabular  proliferative  lesions  in  treated 
and  control  groups.  The  Panel  also 


noted  that  Uie  question  of  the 
carcinogenicity  of  FD&C  Yellow  No.  6 
could  not  be  definitively  resolved  based 
upon  the  observations  in  the  kidneys  of 
the  high-dose  female  group.  Rather,  the 
entire  body  of  evidence  needed  to  be 
evaluated  to  reach  a  conclusion. 

In  addition  to  the  points  discussed 
above,  the  Panel  considered  the 
occurrence  of  renal  cell  carcinomas  in 
two  untreated  male  control  groups  and 
none  in  treated  groups  in  the  CCMA- 
sponsored  study  to  be  a  supportive 
factor  in  its  evaluation  of  the  evidence. 
The  Panel  also  considered  the  fact  that 
the  histopathological  slides  of  the 
kidneys  in  the  NTT-sponsored  study  on 
FD&C  Yellow  No.  8  were  reexamined 
prior  to  the  peer  review  and  NTFs 
original  negative  findings  in  the  kidneys 
were  confirmed. 

The  Panel  concluded  that  "the  weight 
of  evidence  of  all  the  studies  does  not 
suggest  that  FD&C  Yellow  No.  8  is  a 
renal  carcinogen." 

E.  FDA  '8  Final  Evaluation  of  the  Kidney 
Lesions 

1.  Overview.  Following  the  peer 
review,  the  agency  assessed  the  findings 
and  conclusions  of  the  Peer  Review 
Panel  and  reevaluated  all  the 
information  bearing  on  the  question  of 
whether  FD&C  Yellow  No.  8  is  a  renal 
carcinogen.  The  agency  concludes  that 
FD&C  Yellow  No.  8  is  not  a  renal 
carcinogen. 

In  reaching  this  conclusion,  the 
agency  noted  the  differences  of  opinion 
of  the  various  pathologists  over  the 
diagnoses  and  nomenclature  of  small 
proliferative  lesions  seen  in  the  kidneys. 
The  following  tables  (Tables  I  and  II) 
show  the  collective  diagnoses  of  the  four 
expert  pathologists  on  the  Peer  Review 
Panel  (Ref.  14).  These  tables  reflect  die 
range  of  opinion  expressed  by  all  the 
pathology  reviewers  and  illustrate  the 
dilenmia  presented  by  the 
unprecedented  degree  of  sectioning  of 
these  small  lesions,  which  could 
ordinarily  be  missed  by  most  routine 
microslide  reviews. 


Tabi£  I.— Results  of  the  Pathology  Review  of  Kidney  Slides  From  Control  Female 
Rats— Study  No.  78-2211— Sy  the  NTP  Peer  Review  Panel  Pathologists  on  January 
7-8, 1986'  » 
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2.  Statistical  Analysis.  FDA 
statisticians  analyzed  the  incidence  of 
female  rats  with  proliferative  renal 
cortical  lesions  in  the  groiq)  treated  with 
5  percent  FD&C  Yellow  No.  6  and  in  the 
control  group  (see  Tables  I  and  II).  The 
lack  of  agreement  among  peer  review 
pathologists  regarding  specific  diagnosis 
provided  difficulties  as  to  which 
incidence  figures  to  use  for  statistical 
analysis.  The  method  that  FDA  used 
counted  only  those  diagnoses  on  which 
two  or  more  of  the  four  patfiologists 
agreed.  The  FDA  analyses  compared  the 
two  groups  with  respect  to  the  incidence 
of  female  rats  with  tubular  cell 
"adenoma"  only  and  for  combined 
tubular  cell  "nodular  hypeiplasia," 
"adenomatous  hyperplasia,"  and 
"adenoma."  The  incidences  for  these 
diagnoses  were  7/57  and  2/59  for 
adenoma  only  in  the  treated  and  control 
groups,  respectively,  and  16/57  and  5/59 
for  the  combined  lesions  in  the  treated 
and  control  groups,  respectively.  In  the 
latter  case,  for  combined  lesions,  an 


animal  was  coimted  if  two  or  more 
pathologists  diagnosed  any  one  of  the 
three  categories  of  lesions.  The 
denominators  refltct  the  elimination  of 
the  interim  sacrificed  animals  and  those 
dying  before  the  interim  sacrifice.  The  p- 
values  for  Fisher's  Exact  tests  performed 
on  these  incidencas  gave  0.073  and 
0.0057  for  the  adenoma  only  and 
combined  lesions,  respectively. 

3.  Evaluation.  The  extensive  sampling 
provided  by  the  10  tissue  sections  per 
kidney  is  unprecedented;  there  is  little 
historical  experience  from  which  to 
draw  inferences  about  what  to  expect 
from  the  results  of  such  a  protocol.  The 
small  size  of  the  lesions  detected  from 
the  careful  scrutiny  of  these  kidneys 
apparently  contributes  to  the  difference 
of  opinion  among  pathologists  as  to  the 
diagnoses  of  the  lesions.  The  expert 
pathologists  on  the  Peer  Review  Panel 
considered  that  the  disagreements 
represent  valid  differences  of  opinion 
under  circumstanoes  where  there  has 


been  little  previous  experience  to  draw 
upon. 

In  addition  to  the  foregoing 
complexities,  many  of  the  observations 
were  made  in  animals  fouild  dead  or 
sacrificed  moribund  with  underlying 
extensive  chronic  progressive  nephrosis. 
The  nephrosis  was  extensive  and  severe 
in  all  groups,  treated  ^s  well  as  controls, 
and  occurred  in  a  greater  number  of 
female  rats  in  the  high-dose  group  than 
in  any  other  group.  Cbronic  progressive 
nephrosis  occurs  spontaneously  in  older 
rats  and  confounds  the  interpretation  of 
small  proliferative  lesions  because  it 
may  affect  the  formation  of  these 
lesions.  There  are  reports  in  the 
literature  on  the  effect  of  age  and  diet  on 
pathology  findings  in  kidney.  The 
authors  of  these  papen  comment 
extensively  on  the  nejihrosis  occurring 
spontaneously  in  older  rats  and  the 
effect  that  diet  can  play  in  the  severity. 
For  example.  Durand,  Pisher,  and 
Adams  (Ref.  15)  refer  to  "striking" 
degrees  of  tubular  hyperplasia  in  rats 
with  spontaneous  kidiney  disease. 
According  to  Gray  (Rof.  13),  most 
investigators  have  noted  limited  degrees 
of  hyperplasia  assodaited  with  chronic 
progressive  nephrosis  but  have 
considered  these  focal  increases  of 
epithelial  cells  to  be  secondary  in 
occurrence  and  compensatory  in  nature. 
According  to  Squire  (Ref.  16),  renal 
tubular  adenomas  occur  sporadically  in 
aging  control  rats  and  this  occurrence 
appears  to  correlate  vAih  the 
development  of  chrontt:  nephropathy. 
Thus,  diere  is  a  reasonable  basis  for 
attributing  proliferative  changes  in  the 
kidneys  of  rats  exposed  to  FD&C  Yellow 
No.  6  to  chronic  progressive  nephrosis. 

Under  these  circumstances,  die 
agency  considers  the  findings  in  the 
kidneys  of  female  tats  from  the  second 
Charles  River  Albino  (CD)*  rat  study  as 
scientifically  ambi^oss.  The 
observations  in  these  lats  represent  new 
findings  of  scientific  research  over 
which  scientific  agreement  about  the 
meaning  is  lacking  and  is  cuirendy 
speculative.  Yet  takins  into 
consideration  what  is  known  about 
chemical  carcinogenesis  in  animals, 
especially  chemical  carcinogenesis  in 
the  rat  kidney,  the  results  in  the  kidneys 
of  female  rats  exposed  to  high  doses  of 
FDftC  Yellow  No.  6  do  not  fit  die 
chemical  carcinogenesis  paradigm. 
Therefore,  FDA  concludes,  as  did  the 
Peer  Review  Panel,  that  these  data  are 
insufficient  evidence  of  a  carcinogenic 
response  that  could  be  attributed  to 
treatment  with  FDftC  Yellow  No.  6. 

However,  imder  these  circumstances 
of  uncertainty,  it  is  neoessary  to 
consider  the  weight  of  the  entire  body  of 
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evidence  en  FIMeC  Yeffe w-  Not »  m  enfer 
to  determine  wrfiefter  i»  observatkni* 
in  the  fenate  i«to' kavs  onsr  Btifily  u» 
makiii^  condMaaa  abooC  tll» 
carcinogenic  potential  maiHae^nitty  of 
the  color  eeUkraeu  tlnwiag  g»i*na«it  aif 
of  die  evidnce  &«■  ttnae  BtndRB.  FDA 
has  cenchided  that  Aete  is  ■•  baaiiB  fco' 
concliidiiig  tkat  FDftC  TcUew  Ho,  6  i» 
capable  of  inducing  cancer  at  tiie 
kidneys.  The  maiD  reasons  that  lead  the 
agency  to  this  conclosion  ai«: 

(a)  ProIifemtivB  lesions  in  male  rata. 
In  the  first  and  secood  ChaflesRwet 
Albino  (CD]*  rat  studies,  proliferative 
lesions  of  renal  tubules  were  observed 
in  several  male  rats  in  each  of  the  three 
control  groups.  Some  of  these  lesions 
were  diagnosed  as  tubular  cell 
carcinoma.  These  lesions  were  observed 
even  though  only  one  section  per  Iddhey 
was  examined.  Some  kidney  lesions 
were  observed  in  treated  male  rats,  but 
the  number  was  generally  lower  than  in 
the  control  groups.  Apparently,  in  these 
studies  of  such  a  long  duration  (28 
months],  proDferaQve  lesions  of  the 
renal  tubules  are  not  rare. 

(b)  Greater  reactivity  of  male  rats  to 
renal  carcinogens.  A  recent  survey  of 
more  than  230  chemicals  tested  in  2-year 
chronic  toxicity  studies  by  NCI/NTP 
showed  that  cfaemicany  hiduced 
neoplasia  of  the  kidney  "rn<nfd  nuue 
commonly  in  males  than  in  females  (Ref. 
17).  In  fact  they  found  that  of  10 
chemicals  identified  as  renal 
carcinogens,  none  produced  renal 
neoplasia  in  females  only.  From 
additional  searching  of  the  literature  or 
carcinogenicity,  FDA  scientists  hcnre 
been  unable  to  find  one  example  of  a 
substance  inducing  renal  tabolar 
proliferative  lesions  in  female  cats  only. 
On  the  other  hand,  male  rats  have 
responded  to  effects  of  renal 
carcinogens  when  female  rats  have  been 
refractory  (Ref.  17).  There  is  no  reason 
to  believe  that  FDftC  YeHow  No.  6 
would  be  an  exception  to  the  general 
observation  tiicrt  male  rats  are  more 
sensitive  to  &e  effects  of  renal  cortical 
carcinogens  than  fem«de  rata. 

(c)  Lack  of  malignant  turners.  The 
Peer  Review  Pathologists  did  not 
diagnose  as  malignant  any  of  the  renal 
tubular  lesions  in  tiie  femrie  rats 
administered  FDftC  Yellow  No.  8.  As 
can  be  seen  in  tables  I  and  S,  the  lesions 
were  described  ei&er  as  categories  of 
hyperplasia  or  as  early  microscepie 
adenoma.  The  lengfth  of  the  stwiy  was  28 
months  following  in  utero  expoeore 
compared  to  tfie  more  asual  24  months 
without  prior  in  utero  exposure  and  die 
dietary  ^vel  of  the  adirainisteiied  color 
additive  was  at  5  percent  throughout  the 
duration  of  the  study.  The  design  of  the 


sRrJy  sfibfded  maximef  uppuKanfty  for 
any  substeneeto' express  the- faff  range 
of  proKferati've  tubular  lesions,  imJmlng 
carcinoma.  That  the  fUf  range  of 
preliferatrTe  lesions  wae  not  seen,  ist  in 
the  agency's  view,  a  significant  6retor 
against  the  color  adtfitive  indacing^ 
carcinogenic  effects  m  the  rat  kidney. 
Considering  tiiat  this  stud/ lasted  some 
10  months  fbUuwiiig  detection  of  the 
first  proliferative  lesion,  the  fact  that 
there  was  no  progression  to  maKgnancy 
is  not  consistent  with  chemical 
induction  of  a  carcinogenic  process.  The 
lack  of  progression  is  especially  evident 
in  the  results  of  the  terminal  sacrifices 
where  otAj  2  of  10  treated  female  rats 
displayed  changes  and  the  changes  were 
only  microscopic  proliferative  lesions. 
Thus,  if  FD&C  Yellow  No.  6  were  a 
carcinogen  for  rat  kidneys,  at  least  some 
of  the  proliferative  lesions  observed  in 
the  study  should  have  progressed  to  the 
malignant  state.  (Members  of  the  Peer 
Review  Panel  judged  this  to  be  an 
important  consideration.) 

(dJ/Vb  decreased  latency  period. 
Genef  ally,  the  renal  tubular  lesions 
were  seen  in  older  animals.  There  was 
no  evidence  of  a  shortening  of  the 
latency  period  to  the  occuirence  of 
proliferative  renal  lesions  in  the  hi^- 
dose  group  which  one  would  expect  if 
renal  carcinogenesis  were  taking  place. 
Indeed,  the  earliest  female  rat  with  a 
proliferative  lesion  was  1  of  the  10 
controls  Siat  was  sacrificed  at  1  year. 
This  is  near  the  time  when  chronic  renal 
nephrosis  becomes  notable.  Renal 
proliferative  lesions  were  an  incidental 
finding  in  kidneys  of  rats  that  were 
found  dead  as  early  as  16  to  17  months 
into  the  chronic  phase.  (An  incidental 
finding  is  one  that  is  discoveced  at  the 
necropsy  of  an  animal  which  died  of 
something  else.  See  Peto,  R..  British 
Journal  of  Cancer,  29:100  (1974)  pief. 
19.). 

(e)  Coiitcidence  of  reaal  proliferative 
lesions  and  chronic  renal  disease.  There 
was  a  considerable  inddewe  of  chronic 
progressive  neplirasis  ta  all  groups  and 
an  increase  in  the  incidence  and 
severity  of  chranic  progressive 
nephnnia  is  female  tats  fed  hi^  levels 
of  FD&C  Yelhiw  No.  a.  Chronic 
progressive  nephrosis  is  a  phenomenon 
in  CD  rats  &at  increaaes  dramaticaily 
widi  age  (Ref.  13).  Spontaneously 
occurring  proliferative  lesions/ 
neoplasms  of  die  renal  tulniles  also  tend 
to  increase  widi  age  (Ref.  13). 

(0  Lack  of  corroborative  evidence 
from  other  stiuSes.  None  of  the  other 
chronic  studies  in  rats«  mice,  and  dogs 
displajred  a  soggesdon  of  treatment- 
related  carcinogenic  effects  of  FDftC 
Yellow  No.  6  of  the  kidney.  These 


studies  include  the  recent  stndiies  wfth 
rats  andndee  sponsored  byNTP.  This 
lack  of  Loiifii  ma tiuir  irom  other  stunes 
of  the  suggestive  ladney  finding  in  the 
seQOttd  Charfes  RJver  ABjino  (CD^  pat 
study  farther  reduces  the  possifadity  that 
feeding  FDftC  Yellow  No.  0  resulted  m  a 
carcinogenic  process  in  the  kidneys. 

[gi  Genotoxicity  ofFDSC  Yellow  No. 
6.  With  die  exception  of  one  test  for 
which  increases  in  the  chromosomal 
aberrations  in  vitro  were  reported  te  be 
associated  with  treatment  (Ref.  20),  all 
genotoxicity  testing  gave  negattve 
results  (ReL  2k).  There  are  le  neons  to 
question  the  validity  of  the  positive 
results  of  the  test  for  chromosomal 
damage  because  the  substance  used 
was  not  froni  a  certified  batdi  of  FDftC 
Yellow  Na  0  and  becaoae  pndilems 
with  purity  were  rep(vted.by  the 
investigators  (Ref.  22).  Moreover, 
negative  results  were  reported  by  die 
same  investigators  in  an  in  vivo  test  that 
was  used  te  investigate  a  similar  end 
point.  The  results  of  short-term  tests, 
when  propeiiy  used  and  validated,  cm 
provide  a  strong  indication  of  potential 
caieinogcBicity  (Ref.  5).  The 
predominantly  negative  results  with 
FD&C  Yelkm  No.  6  nippivt  die 
conclusion  that  the  color  additive  is  not 
a  carcinogen. 

(h)  Conclusion.  The  foregoing 
considerations  have  led  the  agency  to 
conclude  that  the  results  of  the  second 
Charles  River  Albino  (CD)*  rat  study  do 
not  support  a  finding  that  FD&C  Yellow 
No.  6  w^ien  fed  in  the  diet  of  laboratory 
animals,  induced  carcinogenic  activity 
in  animal  kidneys  or  any  other  site. 
Moreover,  no  odier  data  or  scientific 
information  exists  to  implicate  FDftC 
Yellow  No.  6  as  a  carcinogen.  In  fact,  all 
of  the  other  chronic  stuthes  and  genetic 
toxicity  testing  provide  no  basis  for  a 
conclusion  that  FD&C  Yellow  No.  6  is 
carcinogoiic.  Under  these 
circumstances,  FDA  concludes  that 
FDftC  Yellow  No.  6  has  not  been  shown 
to  be  a  carcinogen  and  that,  therefore, 
the  proscriptionB  of  the  Deianey  Clause 
do  not  apply  to  a  determination  whether 
the  color  additive  may  be  permanendy 
listed. 

VL  AcceptaUe  Daily  Intake  for  FD&€ 
Yellow  No.  6 

Based  on  the  occurrence  of  the 
adverse  effect  of  FD&C  Yellow  No.  6  on 
body  weight  gain  seen  at  the  1.5  percent 
dietary  level  of  the  color  additive  in  the 
most  recent  chronic  feeding  study  in  rats 
sponsored  by  CCMA,  the  agency 
concludes  that  the  no  adverse  effect 
dosage  is  0.75  percent  (equivalent  to  375 
milligrams  per  kilogram  body  weight  per 
day).  Applying  a  hundredfold  safety 
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factor,  the  agency  has  calculated  the 
acceptable  daily  intake  for  FD&C 
Yellow  No.  6  to  be  3.75  millilgrams  per 
kilogram  body  weight  per  day,  or  225 
milligrams  per  day  for  a  60  kilogram 
human.  As  discussed  further  below,  the 
agency  concludes  that  the  likely 
foreseeable  exposure  to  FD&C  Yellow 
No.  6  from  all  uses  should  not  exceed  45 
milligrams  per  day.  Thus,  the  available 
data  support  an  adequate  margin  of 
safety  for  the  human  use  of  FD&C 
Yellow  No.  6. 

VII.  FDA'S  Evaluation  of  the  Possible 
Risks  Presented  by  Carcinogenic 
Constituents  of  FDftC  Yellow  No.  6 

A.  Background 

During  the  safety  review,  the  agency 
developed  new  methodology  for 
determining  trace  levels  of  unsulfonated 
impurities  in  water-soluble  color 
additives  (Refs.  23  and  24).  As  reported 
in  the  Federal  Register  of  September  4. 
1985  (50  FR  35774).  the  application  of 
this  methodology  to  the  analysis  of 
FD&C  Yellow  No.  5  detected  six 
carcinogenic  impurities  present  in  that 
color  additive.  FD&C  Yellow  No.  6  was 
also  examined  using  the  same 
methodology  because  it  shares  a 
common  intermediate  with  FD&C 
Yellow  No.  5  and  is  manufactured  in  a 
similar  manner.  Analysis  of  commercial, 
certified  batches  of  FD&C  Yellow  No.  6 
revealed  five  of  the  same  six 
carcinogenic  impurities  detected  in 
FD&C  Yellow  No.  5.  The  carcinogenic 
impurities  that  the  agency  found  in  some 
batches  of  FD&C  Yellow  No.  6  were 
aniline,  azobenzene.  4-aminobiphenyl. 
1.3-diphenyltriazene,  and  4- 
aminoazobenzene. 

The  results  of  the  analysis  of 
representative  samples  from  certified 
batches  of  FD&C  Yellow  No.  6  are 
summarized  in  Table  III  below.  The 
concentrations  of  the  impurities  are 
expressed  in  parts  per  billion.  The  lower 
detection  limit  mentioned  in  the  table  is 
the  approximate  concentration  of  the 
impurity  that  causes  a  response  on  the 
chromatogram  that  is  visible  above  the 
background.  This  limit  is  less  than  the 
concentration  that  will  produce  a 
response  that  can  be  reliably 
quantitated  as  determined  by  statistical 
analysis.  The  agency  is  continuing  to 
develop  methodology  with  the  goal  of 
improving  quantitation  of  some  of  these 
impurities  at  lower  concentrations.  New 
§  74.706  as  set  forth  below  establishes 
specifications  that  would  limit  the 
concentrations  in  future  batches  for  the 
five  impurities  detected  in  FD&C  Yellow 
No.  6. 

In  contrast  to  FD&C  Yellow  No.  5. 
analysis  of  batches  of  FD&C  Yellow  No. 


6  did  not  reveal  benzidine  in  detectable 
amounts.  However,  benzidine  is  likely  to 
be  present  below  the  level  of  analytical 
sensitivity  in  some  of  those  batches 
analyzed  because  of  the  similarity  in  the 
manufacturing  process  and  the 
intermediates  with  FD&C  Yellow  No.  5. 
Future  batches  of  FD&C  Yellow  No.  6 
could  possibly  contain  levels  of 
benzidine  similar  to  those  found  in  some 
batches  of  FD&C  Yellow  No.  5. 
Therefore,  because  of  this  possibility, 
the  agency  is  placing  a  limitation  on  the 
level  of  benzidine  permitted  in  the  color 
additive  to  restrict  its  presence  in  future 
batches. 

During  the  development  and 
evaluation  of  the  analytical 


methodology  for  two  of  the  impurities, 
namely,  azobenzene  and  1.3- 
diphenyltriazene,  FDA  observed  an 
additional  constituent  of  FD&C  Yellow 
No.  6.  FDA  later  identified  this 
component  as  the  unsulfonated 
subsidiary  color  formed  by  the  coupling 
of  aniline  and  2-naphthol  to  form  1- 
(phenylazo)2-naphthalenol.  Color  Index 
12055,  CAS  Reg.  No.  842-07-9.  This 
constituent  is  also  known  as  Sudan  I, 
Sudan  Yellow,  and  C.  I.  Solvent  Yellow 
14.  (The  component  will  be  referred  to 
as  Sudan  I  for  purposes  of  discussion  in 
this  order.) 


Table  ill. 
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B.  Prior  Actions  by  FDA 

Even  though  appropriate  testing  of 
FD&C  Yellow  No.  6  does  not  show  the 
color  additive  to  be  a  carcinogen,  the 
agency  must  still  consider  whether  the 
color  additive,  in  light  of  the  fact  that  it 
may  contain  carcinogenic  impurities, 
may  be  safely  used  in  food,  drugs,  and 
cosmetics. 

In  the  past,  FDA  has  terminated  the 
provisional  listing  of  several  color 
additives  that  contained  or  were 
suspected  to  contain  a  carcinogenic 
impurity.  However,  the  agency  no  longer 
believes  that  it  must  refuse  to  list  a  color 
additive  simply  because  it  contains  or  is 
expected  to  contain  a  carcinogenic 
impurity.  (These  past  agency  actions  are 
described  in  the  preambles  to  the  D&C 
Green  No.  5  final  rule  published  in  the 
Federal  Register  of  June  4, 1982  (47  FR 
24278,  24280)  and  the  FD&C  Yellow  No.  5 
final  rule  in  the  Federal  Register  of 
September  4, 1985  (50  FR  35774).) 

As  explained  in  the  D&C  Green  No.  6 
final  rule  (47  PR  14135, 14141-14142; 
April  2, 1982),  the  agenqy  has  concluded 
that  even  if  a  color  additive  contains  a 
carcinogenic  impurity,  the  provisions  of 


section  706(b)(5)(B)  of  the  act  do  not 
apply  unless  the  color  additive  as  a 
whole  is  found  to  cause  cancer.  The 
agency  is  confident  that  it  possesses  the 
capacity  (through  the  use  of 
extrapolation  procedures)  to  assess 
adequately  the  upper  limit  of  risk 
presented  by  the  use  of  a  color  additive 
that  has  not  been  shown  to  be  a 
carcinogen  but  that  does  contain  a 
carcinogenic  impurity.  The  estimate  of 
the  risk  is  exaggerated  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk.  For  this 
reason,  the  estimate  can  be  used  with 
confidence  to  conclude  that  a  substance 
is  safe  under  specific  conditions  of  use. 
(FDA  has  also  explained  the  basis  for 
the  approach  in  the  advance  notice  of 
proposed  rulemaking  on  its  policy  for 
regulating  carcinoienic  chemicals  in 
food  and  color  additives  published  in 
the  Federal  Register  of  April  2. 1982  (47 
FR  14464),) 

The  agency  is  using  the  same 
approach  for  assessing  the  safety  of  the 
use  of  FD&C  Yellow  No.  6  that  it  used  in 
its  review  of  other  color  additives.  The 
agency  examined  the  risk  associated 
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with  the  dmg  and  connetic  uses  of  DftC 
Green  No.  6.  DSkC  Green  No.  5.  D&C  Red 
No.  6.  and  D8€  Red  No.  7  (47FR  578W; 
December  28, 1962),  whieh  contain 
minor  amounts  ofp-tolwdine.  None  of 
these  color  additives  had  been  shovm  to 
be  carcinogenic  by  appropriate 
bioassays.  FDA  concluded  that  die  use 
of  each  of  diese  color  additives  in  drugs 
and  cosmetics  is  safe. 

The  agency's  position  is  tnppoTtsd  by 
Scott  V.  FDA,  728  F.2d  322  (6*  Cir.  19e4J. 
That  case  involved  a  chaUsi^  to  FDA's 
decision  to  approve  dw  me  of  DftC 
Green  No.  5.  vfioch,  as  explained  above, 
contains  a  carcinogepic  chemical  but 
has  not  itself  been  ritown  to  cause 
cancer.  Relying  heavily  on  die  reasoning 
in  the  agency's  decision  to  list  D&C 
Green  No>  5,  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  rejected 
the  challenge  to  FDA's  action  and 
affirmed  the  listing  regulations. 

Because  FD&C  Yellow  Ne.  &  has  not 
been  shown  to  cause  cancer,  the 
anticancer  clause  does  not  ai^ly  to  it. 
FDA  has  evaluated  the  safety  of  this 
additive  under  die  g^eral  safety  clause, 
using  rifik  assessment  pcoceduKs  to 
estimate  the  upper  bound  limit  of  risk 
presented  by  the  carcinogenic  chemicals 
that  may  be  present  as  impurities  in  die 
additive,  and  has  eondodcd  that  the 
additive  is  safe  under  the  proposed 
conditions  of  use. 

The  risk  assessment  procedure  used 
has  two  aspects:  (1)  Assessment  of  the 
probable  eiqiosure  to  the  impurity  &ora 
the  proposed  use  of  the  additive,  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  Uoassays  of  the  impurities  to  the 
conditions  of  probable  human  exposure. 

C.  Exposure  to  Carchtogeitic  bnpurita* 
in  FD6C  Yellow  No.  6 

The  agency  has  estimated  the 
maximum  risk  from  exposure  to  the 
carcinogenic  impurities  that  may  result 
from  general  use  of  FD&C  Yellow  No.  6 
in  food,  drugs,  and  cosmetics. 

FDA  certified  an  average  of  1.2  million 
pounds  of  FD&C  Yellow  No.  8,  over 
341.000  pounds  of  FD&C  Yellow  No.  8 
lakes,  and  just  under  2,000  pounds  of 
D&C  Yellow  No.  8  lakes  per  year  over 
the  5-year  period  from  1978  through 
1982.  Poundage  certified  in  1983  was  just 
over  1  million  pounds  of  FD&C  Yellow 
No.  6,  over  379,000  pounds  of  FDftC 
Yellow  No.  6  lakes,  and  over  200  pounds 
of  D&C  Yeflow  No.  6  lakes  [Ref.  26).  For 
die  years  1984  and  1985,  the  average 
poundage  certified  was  ov^  1  million 
pounds  for  FD&C  Yellow  No.  6,  over 
433.G00  pounds  for  FD&C  Yeflow  No.  6 
lakes,  and  over  2,000  pounds  for  D&C 
Yellow  No.  8  lakes.  FD&C  Yrilow  No.  8 
lakes  are  made  from  certified  batches  of 
FD&C  YcHtow  No.  8.  In  the  past.  D&C 


Yellow  No.  6  lakes  could  have  been 
made  from  batches  of  the  color  additive 
that  had  not  been  certified.  (As 
discussed  below,  this  practice  wil!  no 
longer  be  aflowed.)  Currently,  tlie  lakes 
are  also  subject  to  certification. 

Based  on  certified  poundage  data  for 
die  la«t  14ye»s,  the  agency  projects 
certificadoR  of  appro^dmately  1.4  million 
pounds  per  year  o{  FDftC  Yellow  No.  • 
and  its  lakes  by  1990  (Ref.  28).  Per  capita 
exposure  to  1.4  nalKon  pounds  per  year 
of  the  color  additive  is  an  average  of  2.8 
granu  pa  year  or  7.6  milligranu  per  day 
if  all  is  used  equally  by  the  entire  U.S. 
populatioa.  Based  upon  this  projection. 
the  agency  does  not  expect  a  sigraficant 
change  in  consumer  expomre  to  FD&C 
Yellow  No.  6. 

The  agency  has  considered  the  types 
(rf  products  diat  contain  FD&C  Yellow 
No.  6  and  the  likely  exposure  to  the 
color  additive  for  a  hi^  user  of  such 
products.  The  agency  coacluded  that, 
averaged  over  a  lif^une,  a  lu^  user  of 
such  products  could  ingest  as  much  as 
39  milli^aBis.  per  day,  and  coidd  be 
exposed  to  6  milli^ams  per  day  from 
dermal  applications.  (ReL  28  exfdaiBa  in 
detail  the  basis  for  these  estimates.) 


In  adopting'  specifications  for  H3ftC 
Yellow  No.  6,  FDA  considered  the 
concenb«tions  of  ^  caccinogme 
impurities  that  were  present  in  the 
certified  batches  of  the  color  additive 
that  the  agency  recendy  surveyed. 

The  agency  developed  "tentative 
working  q>ecifications"  hif  identifying  a 
coBcentration  (in  round  numbers)  for 
each  impurity  consistent  with  current 
good  manufacturing  practice,  as 
evidenced  by  the  surveyed  batchea. 
These  levels  approximate  the  levels  of 
the  carcinogenic  impurities  diat  were  in 
die  sample  tested  in  the  chronic  Undcily 
studies. 

FDA  then  estimated  the  maximura 
carcinogenic  risk  attributable  to  ea<^ 
impurity  to  evatmte  whether  the 
"tentative  woridng  specdScations"  were 
adequate.  For  those  imparities  with  the 
greatest  carcinogenic  potencies,  the 
agency  revised  the  specification 
downward  to  the  lowest  level,  ^ven 
current  knowledge,  that  can  be 
practicably  produced  and  enforced.  The 
agency  is  adopting  in  %  74.708(b)  these 
specifications,  %vhich  are  listed  in  the 
&^t  column  of  Table  FV. 


Table  IV.— Esthiateo  iMPuarrv  Exposure  at  the  Speqfication  limits 
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A  comparison  of  these  specifications 
and  the  average  impurity  levels 
obtained  by  analysis  of  the  surveyed 
certified  batehes,  as  shown  in  Takie  HI, 
reveals  that  in  most  cases  the  average 
(arithmetic  mean)  impurity  level  has 
been  far  below  ttw  specifications  that 
FDA  is  adopting. 

Table  IV  also  gives  the  estimated 
exposure  of  individuals  to  the  impurities 
if  each  batch  of  the  color  additive 
contained  each  impurity  at  the 
maximum  level  allowed  by  the 
specificatioRS.  The  "per  capita 
exposure"  (second  column  of  Table  IV) 
is  calculated  by  midtiplying  the  per 
capita  exposure  to  FIHSbC  Yeflow  No.  6 
described  previously  (7.8  milligrams  per 
day)  by  the  specification  for  each 
impurity.  The  high  user  exposure 
(column  3]  is  similarly  calcidated  by 
multiplying  the  high  user  exposure  (39 


milligrams  per  day  by  ingestion]  by  each 
specification.  Systemic  exposure  to 
these  impmities  from  dermal  application 
will  be  negligible  compared  to  ingestion 
because  the  great  majority  of  exposure 
to  diis  color  additive  results  fitun  its 
ingested  uses  and  because  only  a  smaO 
fraction  of  a  dermally  ajjplied  product  is 
likely  to  be  absorbed. 

Two  of  the  impurities,  4- 
aminoazobenzene  and  1,3- 
diphenyltriazene,  have  been  shovtm  to 
be  carcinogenic  not  only  when  ingested 
but  also  when  applied  externally  to  the 
skin.  Accordingly,  the  agency  has 
estimated  not  oidy  the  risks  from 
systemic  exposure  but  also  those  from 
dermal  exposure.  FDA  has  based  its 
estimates  of  risk  from  dermal  exposura 
on  the  skin  painting  studies  and  on  the 
high  user  external  exposure  to  FD&C 
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Yellow  No.  6  (6  milligrams  per  day]  (Ref. 
26). 

D.  Risk  Extrapolations  Regarding  the 
Potential  Contaminants 

The  second  part  of  the  evaluation  of 
the  risk  presented  by  the  presence  of  the 
impurities  is  an  extrapolation  from  the 
actual  compound-related  incidence  of 
tumors  found  in  animal  bioassays  under 
conditions  of  exaggerated  exposure  to 
the  conditions  of  probable  exposure  for 
humans. 

The  agency  has  used  estimates  of 
carcinogenic  potency  and  estimates  of 
exposures  to  the  carcinogenic  impurities 
for  high  users  of  FD&C  Yellow  No.  6 
(with  all  carcinogenic  impurities  at  the 
maximum  concentrations  allowed  by  the 
speciflcations]  to  estimate  risks  for 
exposure  to  each  impurity,  llie  agency 
has  then  summed  these  risks  to  derive 
the  maximum  upper  bound  risk 
associated  with  lifetime  exposure  to 
FD&C  Yellow  No.  6. 

The  agency  searched  the  scientific 
literature  for  evidence  on  the 
carcinogenicity  of  the  impurities  found 
in  FD&C  Yellow  No.  6.  If  more  than  one 
study  found  one  of  these  impurities  to  be 
carcinogenic,  the  agency  identified  the 
study  that  was  most  suitable  to  estimate 
risk.  Although,  in  general,  these  studies 
were  not  designed  to  estimate  risk  and 
were  often  deficient  under  current 
standards,  they  are  the  only  studies 
available  and  cannot  be  ignored.  Also, 
the  reports  did  not  always  provide  all 
the  information  necessary  for  a  risk 
estimate.  The  agency  has  thus  attempted 
to  make  assumptions  and  corrections 
that  would  provide  estimates  that  are 
reasonable  while  not  underestimating 
the  risk.  These  assumptions  and 
corrections  are  presented  more  fully  in 
the  discussions  of  each  constituent. 

4-Aininoazobenzene 

The  agency  has  evaluated  reports 
showing  that  4-aminoazobenzene  is 
carcinogenic  in  the  diet  of  rats  (Refs.  28 
and  29),  and  that  it  is  carcinogenic  when 
applied  dermally  to  rats  (Ref.  30).  The 
agency  has  developed  a  risk  estimate 
from  each  of  these  studies. 

A  study  implicating  4- 
aminoazobenzene  as  a  carcinogen  by 
dietary  administration  to  Wistar  rats 
was  reported  by  Kirby  et  al.  (Ref.  29). 
The  study  reported  that  7  of  the  18 
animals  in  the  treated  group  were  found 
to  have  liver  cell  neoplasms  after  a  total 
of  120  weeks.  Six  rats  in  this  group 
displayed  papillomas  of  the  stomach.  No 
information  is  available  to  determine 
whether  any  of  the  individual  rats  had 
neoplasms  in  both  the  liver  and  the 
stomach.  Although  the  dose  was 
allowed  to  vary  throughout  the 


experiment,  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Quantitative 
Risk  Assessment  Committee  calculated 
the  average  dose  over  120  weeks  to  be 
0.25  percent  in  the  diet  (Ref.  31). 

4-Aminoazobenzene  was  also 
implicated  as  a  carcinogen  in  a  skin 
painting  study  in  which  1.0  milliliter  of  a 
0.2  percent  acetone  solution  containing 
4-aminoazobenzene  (corresponding  to  a 
dose  of  2.0  milligrams  of  4- 
aminoazobenzene  per  application)  was 
applied  to  the  dcin  twice  weekly  on  six 
male  albino  rats  as  a  part  of  a  larger 
study  utilizing  t  number  of  azo 
compounds  (Ref.  30).  All  six  male  rats  in 
the  treatment  group  displayed  skin 
neoplasms  after  123  weeks  compared  to 
none  in  the  control  group. 

The  agency  has  estimated  that  the 
lifetime  risk  of  cancer  from  all  systemic 
exposure  to  4-aminoazobenzene 
(ingested  and  absorbed  through  the 
skin)  is  less  than  3  in  10  billion  from 
products  containing  FD&C  Yellow  No.  6 
(Refs.  31  and  32).  The  data  indicate, 
however,  that  4-aminoazobenzene  may 
be  a  more  potent  carcinogen  at  the  site 
of  application  to  the  skin  than  when 
absorbed  systemically.  The  agency  has 
estimated  that  the  lifetime  risk  of  skin 
cancer  from  dermal  application  of 
products  containing  4-aminoazobenzene 
is  less  than  6  in  1  billion  (Refs.  31  and 
32).  Because  the  risk  estimate  for 
dermally  applied  products  is  larger  than 
for  ingested  products,  FDA  is  using  this 
higher  estimate  to  evaluate  total  risk. 

4-Aminobiphenyl 

A  number  of  studies  in  different 
species  have  been  performed  on  4- 
aminobiphenyl.  The  agency  has  chosen 
a  dog  study  reported  both  by  Block  et  al. 
and  by  Rippe  et  al.  for  quantitative  risk 
assessment  because  the  data  on  this 
study  yield  a  higher  risk  estimate  than 
data  from  other  studies  (Refs.  33,  34,  and 
35). 

In  this  study,  24  pure-bred  female 
beagle  dogs  were  administered  4- 
aminobiphenyl  orally,  by  capsule,  at  a 
dosage  level  of  5  milligrams  per 
kilogram  body  weight  for  5  days  a  week. 
Cystoscopic  examinations  were  made 
routinely  starting  at  18  months  and 
continuing  up  to  41  months  after 
commencement  of  treatment.  Diagnoses 
at  24  months  showed  that  22  of  24 
treated  dogs  had  bladder  papillomas. 
Because  this  incidence  is  so  high,  data 
at  later  times  show  essentially  the  same 
incidence.  Data  at  earlier  times  show  a 
lower  incidence,  proportional  to  the 
lesser  exposure  time.  The  agency 
concludes  that  data  obtained  at  24 
months  are  the  most  reliable  for  risk 
assessment  because,  among  other 


reasons,  more  complete  histopathology 
was  performed  at  this  time  (Ref.  35). 

Under  circumstances  in  which  lifetime 
risk  must  be  estimated  from  studies  that 
are  performed  for  less  than  a  lifetime, 
the  data  must  be  corrected  to  account 
for  the  fact  that  the  animals  were  at  risk 
for  less  than  a  lifetime.  Typically,  timior 
incidence  has  been  thought  to  be 
proportional  to  some  power  of  time  (Ref. 
36).  The  agency  believes  that  in  the 
absence  of  speciflc  data,  it  is  reasonable 
in  these  circumstances  to  make 
adjustments  based  on  a  model  that  uses 
the  third  power  of  the  time  exposed 
(Refs.  35  and  36). 

Because  24  months  represent 
approximately  one-JFifth  of  die  lifetime  of 
a  beagle  dog,  the  Quantitative  Risk 
Assessment  Committee  has  corrected 
for  the  rapid  induction  of  these 
neoplasms  in  the  calculation  of  lifetime 
risk.  Extrapolating  directly  from  the  data 
and  making  a  correction  for  less  than 
lifetime  exposure,  the  agency  estimates 
that  the  lifetime  risk  of  cancer  from 
systemic  exposure  to  4-aminobiphenyl 
in  products  containing  FD&C  Yellow  No. 
8  is  less  than  3  in  10  million  (Refs.  32 
and  35). 

Aniline 

Data  reported  by  NCI  demonstrated 
that  aniline  was  carcinogenic  to  the 
spleen  of  Fischer  344  rats  (Ref.  37).  This 
finding  has  subsequently  been  verified 
by  a  dietary  study  performed  by  the 
Chemical  Industry  Institute  of 
Toxicology  (CIIT)  using  the  same  strain 
of  rat  (Ref.  38).  FDA  used  data  from  the 
CIIT  study  to  estimate  that  the  lifetime 
risk  of  cancer  from  systemic  exposure  to 
aniline  in  products  containing  FD&C 
Yellow  No.  6  is  less  than  1  in  10  billion 
(Refs.  32  and  39). 

Azobenzene  i 

In  an  NCI-sponsored  bioassay 
reported  in  1979,  a2»benzene  induced  a 
dose-related  increase  in  the  incidence  of 
sarcomas  of  the  abdominal  cavity, 
particularly  the  spleen,  in  both  sexes  of 
Fischer  344  rats  (Ref.  40).  Three  groups 
of  animals  (0,  200,  and  400  parts  per 
million  in  the  diet)  per  sex  were  used  in 
the  study.  From  thia  study,  the  agency 
estimates  that  systemic  exposure  to 
azobenzene  in  products  containing 
FD&C  Yellow  No.  8  presents  a  lifetime 
risk  of  less  than  8  in  10  billion  (Refs.  32 
and  41). 

1,3-DiphenyItriazene 

The  agency  has  evaluated  reports 
showing  that  1,3-diphenyltriazene  is 
carcinogenic  in  the  diet,  and  that  it  is 
carcinogenic  when  applied  dermally.  A 
study  performed  by  Otsuka  (Ref.  42). 
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while  deficient  in  certain  aspects, 
showed  that  1,3-diphenyItriazene 
produced  forestomach  tumors  in  mice 
upon  dietary  exposure.  The  compound 
was  administered  in  the  diet  at  a 
concentration  of  0.04  percent  for  483 
days.  Although  this  dietary  study  is 
quite  old  and  was  terminated  after  16 
months,  the  agency  believes  that  it  is 
usable  if  corrected  for  less  than  lifetime 
exposure.  Assuming  the  average  lifetime 
of  a  mouse  is  24  months,  the  agency  has 
corrected  for  less  than  lifetime  exposure 
by  assuming  the  risk  of  cancer  increases 
as  the  third  power  of  the  time  exposed 
(Refs.  36  and  44).  Therefore,  the  agency 
has  used  a  correction  factor  of  3.4.,  i.e., 
(24  months/16  months)',  which 
increases  the  estimated  risk. 

Using  this  correction,  the  agency 
estimates  that  systemic  exposure  to  1,3- 
diphenyltriazene  from  products 
containing  FD&C  Yellow  No.  6  presents 
a  lifetime  risk  of  less  than  2  in  1  biUion 
(Refs.  32  and  44). 

A  lifetime  skin  painting  study  using 
1,3-diphenyltriazene  on  mouse  skin  was 
performed  by  Kirby  (Ref.  43).  This  skin 
study  involved  a  twice  weekly 
application  of  a  5  percent  solution  of  the 
test  compound  in  acetone.  In  16  mice 
surviving  more  than  300  days,  3 
developed  squamous  cell  papilloma,  and 
3  developed  squamous  cell  carcinoma. 
One  mouse  that  developed  a  carcinoma 
could  not  be  identified  as  part  of  this 
experiment  or  a  parallel  experiment. 
The  agency  has  assumed  that  this  mouse 
was  part  of  this  experiment  so  as  not  to 
underestimate  risk.  As  was  often  the 
case  in  the  1940's,  when  this  study  was 
conducted,  the  amount  of  solution 
applied  to  the  skin  of  the  animals  was 
not  accurately  measured  and  thus  not 
reported  for  this  experiment.  The  failure 
to  measure  and  to  report  this 
information  creates  problems  in 
conducting  a  quantitative  risk 
assessment.  However,  in  later  years,  the 
standard  protocol  for  this  kind  of  study 
in  mice  became  the  application  of  0.20 
milliliter  of  solution  to  the  skin.  Because 
the  agency  does  not  know  whether  as 
much  as  0.20  milliliter  was  applied,  it 
has  made  a  more  conservative 
assumption  that  0.10  milliliter  was  used 
to  estimate  the  risk.  Using  this 
procedure,  the  agency  estimates  that 
dermal  exposure  to  1,3-diphenyltriazene 
from  products  containing  FD&C  Yellow 
No.  6  presents  a  lifetime  risk  of  less  than 
2  in  100  billion  (Refs.  32  and  44). 

Benzidine 

FDA  used  a  human  epidemiology 
study  by  Zavon  (Ref.  45)  and  a  study 
performed  by  Rhinde  and  Troll  in  the 
rhesus  monkey  (Ref  46)  as  the  basis  for 


a  quantitative  risk  assessment  on 
benzidine. 

Zavon  attempted  to  obtain  good  data 
on  exposure  to  benzidine  by  analyzing 
the  urine  of  workers  in  a  plant  that 
manufactures  this  substance.  The 
workers  were  monitored  until  a  number 
of  them  were  diagnosed  as  having 
bladder  neoplasms.  Urine  levels  of 
benzidine  in  workers  were  measured 
before  each  work  shift,  after  each  work 
shift,  and  on  every  Monday  morning. 
Average  levels  were:  before  work.  0.01 
milligram  per  liter;  after  work,  0.04 
milligram  per  liten  and  on  Monday 
morning  before  work,  somewhat  below 
0.005  milligram  per  liter. 

No  controlled  study  with  the 
administration  of  benzidine  and  the 
concomitant  measurement  of  benzidine 
in  the  urine  in  humans  has  been 
performed.  Thus,  the  conversion  from 
urine  concentration  to  total  exposure 
cannot  be  made  from  human  data  alone. 
However,  the  Rhinde  and  Troll  study 
related  ingestion  of  benzidine  to 
amounts  of  benzidine  and 
monoacetylbenzidine  in  the  urine  of 
rhesus  monkeys.  The  agency  beUeves  it 
is  reasonable  to  use  this  study  to  relate 
urine  concentration  to  exposure  for 
humans  (Ref.  46).  This  procedure  yields 
a  higher  risk  estimate  than  if  the  risk 
was  estimated  solely  from  an  animal 
feeding  study  and  thus  it  is  less  likely  to 
underestimate  risk. 

In  the  Rhinde  and  Troll  study, 
benzidine  was  administered  orally  to 
Rhesus  monkeys,  and  the  72-hour  urine 
collection  was  analyzed  for  benzidine 
and  monoacetylbenzidine.  In  two  trials, 
the  amount  of  benzidine  and 
monoacetylbenzidine  excreted  in  the 
urine  was  1.4  percent  and  1.5  percent  of 
the  initial  input.  The  agency  used  these 
data  and  applied  a  safety  factor  of  two 
to  compensate  for  uncertainties,  to 
estimate  that  the  amount  of  benzidine 
and  monoacetylbenzidine  excreted  in 
the  urine  of  humans  is  approximately  3 
percent  of  that  consumed.  The  agency 
then  calculated  that  the  average  human 
worker  in  the  Zavon  study  was  exposed 
to  approximately  0.8  milligram 
benzidine  per  work  day. 

The  agency  estimated  systemic 
exposure  to  benzidine  based  on  the  two 
studies  discussed  above.  The  potential 
lifetime  upperbound  risk,  if  benzidine  is 
present  in  products  containing  FD&C 
Yellow  No.  6,  is  estimated  to  be  3  in  10 
million  (Refs.  32  and  47). 

Sudan  I 

In  an  NTP-sponsored  bioassay 
reported  in  1982.  Sudan  I  produced 
neoplastic  nodules  of  the  liver  in  rats 
(Ref.  25).  Three  groups  of  animals  (0, 
250.  and  500  parts  per  million  in  the  diet] 


per  sex  were  used  in  the  study.  Although 
Sudan  I  was  not  designated  as  a 
carcinogen  by  the  agency's  Cancer 
Assessment  Committee,  a  worst  case 
estimate  was  made.  Based  on  the  data 
reported  in  the  NCI/NTP  study.  FDA 
estimated  that  if  Sudan  I  were  a 
carcinogen,  the  lifetime  risk  of  cancer 
from  systemic  exposure  to  Sudan  I  (at 
the  specification  limit  shown  in  Table 
rV)  in  products  containing  FD&C  Yellow 
No.  6  would  be  less  than  4  in  100  miUion 
(Ref  48). 

E.  Cumulative  Risk  Estimates  Regarding 
the  Potential  Contaminants 

The  agency,  in  evaluating  FD&C 
Yellow  No.  5.  estabUshed  a  precedent 
by  setting  specifications  for  a  color 
additive  with  multiple  carcinogenic 
constituents  (50  FR  35774).  The  agency 
used  the  same  procedure  to  evaluate  the 
safety  of  FD&C  Yellow  No.  6  because  it 
has  to  consider  the  most  appropriate 
way  to  evaluate  the  risk  from  consuming 
small  amounts  of  several  carcinogenic 
agents  stimultaneously. 

The  Office  of  Science  and  Technology 
Policy  discussed  the  issue  of  exposure  to 
multiple  carcinogenic  agents  in  a 
document  entiUed  "Chemical 
Carcinogens:  A  Review  of  the  Science 
and  Its  Associated  Principles"  (50  FR 
10371, 10394;  March  14. 1965)  as  follows: 

Since  people  are  exposed  to  many  different 
agents  at  the  different  times  in  different 
sequences,  the  effect  of  multiple  agents  on 
carcinogenesis  is  of  major  concern.  However, 
there  is  little  information  of  general  import  in 
the  field.  Models  for  interaction  are  generally 
limited  by  lack  of  information  on  dose- 
response  curves  for  carcinogens  in  the  area  of 
interest.  The  great  number  of  permutations  of 
possible  agents  and  doses  makes 
understanding  interaction  of  multiple  agents 
very  difficult. 

In  general,  the  action  of  two  or  more  agents 
can  be  additive  (if  the  agents  are  given  in  a 
dose  range  where  the  biological  response  is  a 
linear  function  of  dose)  or  multiplicative  (if 
the  response  is  a  simple  exponential  response 
to  dose),  synergistic  (greater  than  expected] 
or  antagonistic  (less  than  expected. 

The  agency  knows  of  no  method 
whereby  potential  multiplicative, 
synergistic,  or  antagonistic  interactions 
can  be  incorporated  in  to  a  generalized 
risk  assessment  process.  Furthermore,  at 
the  dose  levels  under  consideration  (far 
below  those  having  measurable 
pharmacologic  or  physiologic  activity), 
the  agency  sees  no  reason  to  consider 
synergistic  or  antagonistic  interactions. 
When  one  extrapolates  carcinogenicity 
data  downward  to  very  low  doses,  one 
is,  in  effect,  assuming  that  the 
carcinogens  are  acting  independently, 
and  that  no  interactions  occur.  Thus,  if 
the  probability  of  developing  cancer 
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from  one  substance  is  independent  of 
the  probability  of  developing  cancer 
from  another  substance,  then  the 
probability  of  developing  cancer  from 
either  substance  may  be  obtained  from 
summing  the  individual  probabilities. 
Therefore  in  the  absence  of  specific 
information  on  the  interactions  among 
the  carcinogenic  impurities,  the  agency 
believes  that,  operationally,  the  risks 
incurred  from  the  presence  of  multiple 
carcinogenic  impurities  in  a  color 
additive  or  food  additive  can  be 
considered  independent,  and  that  the 
estimated  risks  should  be  summed. 

Table  V  shows  the  total  upper  bound 
risk  estimated  by  summing  the  risk 
estimates  from  the  six  detected 
carcinogenic  impurities  when  present  at 
their  highest  level,  consistent  with 
speciHcations  in  the  new  §  74.706,  to  be 
less  than  3  in  10  million. 

Table  V— Upper  Bound  Risk  Estimates  Based 
on  Specifications  for  Carcinogens  Impurities 
in  FOAC  Yeltow  Ho.  6 
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The  agency  emphasizes  that  these 
upper  bound  risk  estimates  are  worst 
case  estimates  that  are  used  to  assure 
that  there  is  a  reasonable  certainty  that 
use  of  an  additive  will  not  cause  harm. 
They  are  not  intended  to  predict  an 
actual  risk.  Consequently,  several 
assumptions  used  for  the  estimate  tend 
to  overestimate  rather  than 
underestimate  risk.  For  example,  the 
linear-at-low-dose  model  used  for  these 
calculations  to  extrapolate  risk  to  low- 
dose  exposure  is  a  conservative  model. 

Furthermore,  the  agency's  risk 
estimates  are  based  on  the  assumption 
that  all  carcinogenic  impurities  are 
present  at  the  maximum  concentrations 
allowed  by  the  regulation.  In  reality,  any 
batch  with  any  impurity  concentration 
above  a  specification  would  be  rejected 
while  batches  with  lower  concentrations 
would  be  allowed.  Therefore,  unless  all 
batches  of  certified  color  additive  have 
impurity  concentrations  exactly  at  the 
specification  limits,  the  average 
concentration  of  each  impurity  will  be 
lower  than  the  maximum  allowed. 

This  fact  is  exemplified  in  Table  111, 
which  shows  that  the  average 
concentration  of  all  of  the  impurities 
was  well  below  the  concentration 
specified  in  the  regulation,  even  though 


particular  batches  did  exceed  these 
specifications. 

Finally,  the  agency  points  out  that,  in 
the  recent  carcinogenicity  studies  in  rats 
and  mice  at  very  high  dietary  levels  (5 
percent),  much  higher  than  human 
dietary  exposure,  FD&C  Yellow  No.  6 
did  not  induce  cancer.  Moreover,  the 
agency  concludes  that  the  levels  of  the 
impurities  found  in  FD&C  Yellow  No.  6 
are  so  low  that  under  no  circumstances 
could  a  bioassay  detect  a  carcinogenic 
effect  from  these  impurities. 

The  agency  has  considered  the 
potential  presence  of  these  impurities  in 
all  other  color  additives  as  part  of  its 
evaluation  of  FD&C  Yellow  No.  6.  At 
present,  the  agency  can  only  estimate 
risks  for  products  containing  both  FD&C 
Yellow  No.  6  and  FD&C  Yellow  No.  5. 
The  cumulative  risk  from  these  two 
color  additives  would  be  less  than  7  in 
10  million. 

D&C  Red  No.  33,  which  is  currently 
provisionally  listed  and  under  review,  is 
expected  to  contain  some  or  all  of  the 
impurities  found  in  FD&C  Yellow  No.  6. 
However,  exposure  to  these  impurities 
from  D&C  Red  No.  33  will  depend  on 
whether  it  is  permanently  listed  and,  if 
so,  what  specifications  the  agency  sets 
for  the  additive.  Thus,  the  agency  cannot 
make  reasonable  estimates  of  exposure 
to  the  impurities  in  this  additive  until  all 
remaining  issues  affecting  decisions  on 
this  additive  are  resolved. 

The  agency  believes  that  the 
maximum  risk  lo  consumers  from  the 
use  of  FD&C  Yellow  No.  6  alone  or  in 
combination  with  FD&C  Yellow  No.  5  is 
sufficiently  low  that  it  can  conclude  that 
the  use  of  batches  of  FD&C  Yellow  No.  6 
that  meet  the  specifications  adopted  by 
this  rule  is  safe.  The  agency  will  review 
any  risk  resulting  from  exposure  to  these 
impurities  in  other  color  additives, 
including  D&C  Red  No.  33,  and  will  take 
whatever  regulatory  action  is  needed  to 
protect  the  public  health,  when 
sufficient  information  is  available  for  an 
appropriate  decision. 

VIII.  Possible  Allergic  Reactions  to 
FD&C  Yellow  No.  6 

A.  Discussion  of  Problems 

Several  published  articles  report 
allergic-type  reactions  to  FD&C  Yellow 
No.  6  (Refs.  49  through  56).  One  of  these, 
a  case  study  reported  by  Jenkin,  P.  et  al. 
(Ref.  58),  was  cited  as  evidence  of  the 
allergenic  nature  of  FD&C  Yellow  No.  6 
in  the  December  14, 1984,  Public  Citizen 
petition  concerning  the  remaining  10 
provisionally  listed  colors.  The  agency 
in  denying  that  petition  had  noted  that 
"|TJhe  cited  article  is  an  isolated  medical 
case  report  of  an  immunosuppressed, 
severely  ill  patient  who  was  observed  to 


experience  gastrointestinal  symptoms 
from  sunset  yellow  powder  (presumably 
uncertified  FD&C  Yellow  No.  6)  taken  by 
mouth."  The  agency  stated  that  it  "did 
not  consider  this  single  case  report-to 
provide  a  basis  for  concluding  that 
FD&C  Yellow  No.  6  is  an  allergen."  This 
information,  however,  together  with  the 
structural  similarity  of  FD&C  Yellow  No. 
6  to  FD&C  Yellow  No.  5,  which  has  also 
been  reported  to  cause  allergic-type 
reactions,  prompted  the  agency  to 
review  all  available  information  on 
allergic-type  reactions  related  to  the 
consumption  of  the  color  additive. 

Sensitivity  to  FD*C  Yellow  No.  6  has 
been  reported  to  occur  slightly  less 
frequently  than  does  sensitivity  to  FD&C 
Yellow  No.  5.  In  a  case  report  by 
Chaffee  and  Settipane  (Ref.  50)  and  in  a 
clinical  study  by  Weber  et  al.  (Ref.  51). 
evidence  of  asthmatic  reactions  to  the 
color  additive  was  reported.  Studies  by 
Michelsson  and  Juhlin  (Ref.  52)  and 
Thune  and  Granholt  (Ref.  53)  suggested 
that  patients  could  develop  urticaria 
from  azo  dyes  such  as  FD&C  Yellow  No. 
6.  In  another  report,  Michelsson  et  al. 
(Ref.  54)  studied  several  patients  with 
allergic  vascular  purpura 
hypersensitivity  reactions  to  determine 
their  sensitivity  to  azo  dyes.  Trautlein 
and  Mann  (Ref.  55)  reported  a  case  of 
anaphylactic  shock  due  to  exposure  to 
FD&C  Yellow  No.  5  and  FD&C  Yellow 
No.  6  in  soap  used  for  a  cleansing 
enema.  The  patient  was  reported  to  be 
sensitive  to  both  color  additives  upon 
subsequent  testing.  Jenken  et  al.  (Ref. 
56)  reported  a  case  of  gastrointestinal 
symptoms  (pain  and  vomiting)  possibly 
associated  with  ingestion  of  a 
medication  containing  FD&C  Yellow  No. 
6. 

Many  substances  to  which  people  are 
exposed,  including  those  occurring 
naturally,  may  elicit  allergic-type 
reactions  in  susceptible  individuals.  A 
great  variety  of  materials  has  been 
implicated  in  allergic-type  reactions, 
e.g.,  dusts  of  various  kinds,  pollens, 
feathers,  mold  spores,  insect  fragments, 
bee  stings,  seeds,  dander,  and  a  number 
of  foods  (Ref.  49).  Hypersensitive 
persons  may  react  by  exhibiting  a 
number  of  responses,  including 
angioedema,  urticaria,  asthma,  pruritis. 
rhinitis,  and  anaphylaxis. 

B.  Views  and  Recommendations  of 
FDA 's  Advisory  Committee  on 
Hypersensitivity  to  Food  Constituents 

FDA  announced  in  the  Federal 
Register  of  April  16. 1984  (49  FR 15021). 
the  establishment  of  the  Ad  Hoc 
Advisory  Conunittee  on 
Hypersensitivity  lo  Food  Constituents 
(the  Committee)  by  the  Secretary  of 
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Health  and  Human  Services.  At  die  first 
meeting  held  September  12  and  13. 1985. 
the  Committee  was  charged  to  (1) 
review  data  on  the  incidence  and 
severity  of  hypersensitivity  of  food 
constituents:  (2)  determine  criteria  to 
assess  the  magnitude  of  hypersensitivity 
reactions  to  food  constituents;  (3) 
identify  classes  of  food  constituents  or 
specific  food  constituents  for  further 
review,  (4)  indicate,  if  possible,  the 
mechanism  of  action  for  the  identified 
constituents  or  classes  of  constituents; 
(5)  assess  the  impact  of  hypersensitivity 
problems  on  public  health:  and  (6) 
evaluate  the  effectiveness  of  labeling  or 
alternative  strategies  for  the  identified 
health  concerns. 

During  its  meeting  on  May  8  and  9, 
1986,  the  Committee  considered 
information  on  the  sensitivity  of  humans 
to  four  specific  food  and  color  additives. 
Tartrazine  (FD&C  Yellow  No.  5).  an  azo 
dye.  was  one  of  the  substances 
considered.  The  Committee  also 
reviewed  data  on  the  incidence  and 
severity  of  hypersensitivity  to  aspirin 
and  to  the  color  additive  FD&C  Yellow 
No.  5.  and  considered  the  issue  of 
whether  there  was  an  association 
between  the  two  in  regard  to 
hypersensitivity.  FD&C  Yellow  No.  6  is 
also  an  azo  dye  and  is  structurally 
similar  to  FD&C  Yellow  No.  5. 
Therefore,  the  agency  beUeves  that  the 
observations  and  recommendations  the 
Committee  made  concerning  FD&C 
Yellow  No.  5  are  relevant  for  FD&C 
Yellow  No.  6. 

The  literatiu«  reports  of  cross 
sensitivity  to  aspirin  and  FD&C  Yellow 
No.  5  have  served  as  the  bases  for 
requiring  a  label  warning  on  drug 
package  inserts.  However,  the 
Committee  pointed  out  flaws  in  the 
studies  reported  in  the  literature  that 
have  been  used  by  FDA  over  the  years 
as  evidence  for  the  view  that  people 
who  are  sensitive  to  aspirin  may  also  be 
sensitive  to  FD&C  Yellow  No.  5. 

Based  upon  the  Committee's  recent 
review  of  the  literature  on  FD&C  Yellow 
No.  5.  the  Committee  concluded  that:  (1) 
there  is  no  evidence  in  the  information 
reviewed  to  show  that  FD&C  Yellow  No. 
5  as  a  food  coloring  ingredient 
constitutes  a  hazard  to  the  general 
public  when  used  at  its  current  levels, 
(2)  there  is  some  evidence  to  indicate 
that  FD&C  Yellow  No.  5  may  be  the 
etiologic  agent  in  cases  of  urticaria  in  a 
small  subset  of  the  population  and  the 
reactions  are  mild;  (3]  there  is  no 
conclusive  data  to  indicate  that  FD&C 
Yellow  No.  5  can  provoke  attacks  of 
bronchial  asthma,  or  that  other  azo  dyes 
are  likely  to  cause  reactions  in  the 
asthmatic  population,  (4)  the  current 


labeling  declaration  practice  should  be 
continued  to  allow  individuals  with 
suspected  FD&C  Yellow  No.  5  sensitivity 
to  make  prudent  decisions,  and  (5)  the 
ciurent  precaution  stating  that  FD&C 
Yellow  No.  5  sensitivity  is  "frequently 
seen  in  patients  who  also  have  aspirin 
sensitivity"  be  removed  from  the  label. 
The  Committee  made  the  fifth 
recommendation  because  the  subset  of 
the  population  sensitive  to  aspirin  is 
small  and  the  subset  of  the  aspirin- 
sensitive  population  who  are  also 
sensitive  to  Yellow  No.  5  is  also  small. 

C.  Agency  Conclusions  Concerning 
Alleigenicity  ofFDSC  Yellow  No.  6 

In  evaluating  the  reports  described 
above  and  the  recommendations  of  the 
Committee,  the  agency  concludes  that 
while  an  allergic-type  sensitivity  to 
FD&C  Yellow  No.  6  may  occasionally 
occur,  there  is  no  evidence  in  the 
available  information  on  FD&C  Yellow 
No.  6  that  demonstrates  a  significant 
hazard  to  the  general  population  when 
the  color  additive  is  used  at  current 
levels  and  in  the  maimer  now  practiced. 
However,  because  there  is  a  possible 
relationship  between  FD&C  Yellow  No. 
6  and  allergic-type  responses  in  some 
individuals,  the  agency  concludes  that 
action  should  be  taken  to  inform  the 
public  of  the  presence  of  the  color 
additive  in  food  or  drugs.  These  actions 
are  discussed  in  greater  detail  below. 
The  agency  believes  that  these  actions 
are  consistent  with  the 
recommendations  of  the  Committee. 

There  are  no  reports  of  reactions  to 
FD&C  Yellow  No.  8  from  external 
application.  However,  as  of  May  31. 
1976.  all  newly  ordered  labels  for 
cosmetics  have  been  required  to  declare 
the  specific  color  additives  present. 
Under  these  circimistances,  persons  who 
may  be  hypersensitive  to  FD&C  Yellow 
No.  6  will,  by  careful  review  of  the 
product  labeling,  be  able  to  avoid 
cosmetic  products  containing  the  color. 
The  agency  concludes,  therefore,  that  no 
further  action  is  required  as  to  cosmetics 
in  general  or  for  externally  applied 
drugs. 

Declaration  of  Food  Labeling 

Persons  who  believe  that  they  are 
intolerant  of  FD&C  Yellow  No.  6  are 
likely  to  be  selective  in  the  types  of 
foods  that  they  use  and,  with 
appropriate  label  declaration,  would  be 
able  to  avoid  the  potential  hazard  of 
allergic-tjrpe  reactions  to  the  color 
additive  in  food  by  reading  the  label. 
Accordingly,  a  label  declaration  of  the 
presence  of  FD&C  Yellow  No.  8  in  food 
for  humans,  whether  added  as  the 
straight  color  additive,  a  mixture,  or  a 
lake,  would  enable  persons  who  may  be 


allergic  to  FD&C  Yellow  No.  6  to 
minimize  exposure  to  the  color  additive. 

The  basis  for  this  action  is  the 
provision  of  section  706(b)(3)  of  the  act, 
which  provides  that  regulations  for  the 
listing  of  a  color  additive  shall 
"prescribe  the  conditions  under  which 
such  additive  may  be  safely  employed 
for  such  use  or  uses  (including  but  not 
Umited  to,  *  *  *  and  directions  or  other 
labeling  or  packa^ng  requirements  for 
such  additive)."  FD&C  Yellow  No.  6  has 
been  reported  to  be  associated  with  the 
production  of  allergic-type  responses  in 
humans  and  thus  the  agency  finds  that 
the  requirement  for  label  declaration  of 
the  color  additive  on  food,  including 
butter,  cheese,  and  ice  cream  is  justified. 

Because  there  are  no  reports  that  any 
color  additive,  including  FD&C  Yellow 
No.  6.  elicits  allergic-type  reactions  in 
animals,  label  declaration  of  FD&C 
Yellow  No.  6  in  animal  feeds  and  pet 
food  is  not  being  required.  For  the  above 
reasons,  the  agency  concludes  that 
labeling  for  food  products  should  be 
revised  as  soon  as  possible  (i.e..  rather 
than  the  uniform  effective  date  of 
January  1, 1989,  established  by  a  rule 
that  FDA  published  in  the  Federal 
Register  of  September  25. 1986  (51  FR 
34085])  to  include  the  declaration  of 
FD&C  Yellow  No.  6  among  the  list  of 
ingredients.  The  effective  date  for  this 
final  regulation  concerning  labeling  will 
be  November  19, 1987.  This  regulation 
covers  the  ingredient  labeling  of  all 
affected  products  initially  introduced  or 
initially  deUvered  for  introduction  into 
interstate  commerce  after  the  effective 
date.  The  agency  believes  this  delayed 
effective  date  will  provide  sufficient 
time  to  permit  use  of  current  stocks  of 
labeling  and  revision  of  labeling  to 
include  a  declaration  of  the  presence  of 
FD&C  Yellow  No.  6.  Manufacturers 
could,  of  course,  revise  their  labeling 
before  the  effective  date  of  the 
regulation,  and  the  agency  encourages 
them  to  do  so. 

Declaration  of  Drug  Labeling 

The  use  of  color  additives  in  ingested 
drugs  for  human  use  is  an  old.  accepted 
practice  in  the  pharmaceutical  industry. 
The  use  of  color  aaditives  in  drugs 
serves  a  necessary  public  health 
function  because  it  permits  drugs  of 
identical  size  and  shape  to  be 
distinguished.  The  distinction  provided 
by  the  use  of  color  additives  provides  an 
important  quality  control  tool  in  the 
dispensing  of  drugs  to  prevent  mixups 
between  otherwise  similarly  appearing 
drugs.  The  ability  to  distinguish  among 
different  products  is  also  very  important 
to  persons  taking  more  than  one  drug, 
especially  to  the  patient  who  may  think 
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in  terms  of  taking  •  Aug  of  a  particular 
color  rather  than  by  the  name  of  the 
drug.  Color  additives  in  dmga  also  assist 
in  the  identification  of  a  drag  in  cases  of 
accidental  overdose.  Because  yellow  is 
a  primary  color,  yellow  color  additives 
are  widely  used  to  color  drugs.  A 
substantial  number  of  drugs  would  have 
to  be  reformulated  if  FDftC  Yellow  No.  6 
were  prohibited  in  drugs  for  human  use. 
The  considerable  time  and  effort 
necessary  to  reformulate  drug  products 
and  the  loss  of  product  identification 
would  be  unimportant  if  considered 
necessary  for  the  protection  of  public 
health  and  if  there  were  no  suitable 
alternative  course  of  action.  However, 
on  the  basis  of  the  current  information 
available  concerning  the  nature  and 
extent  of  possible  intolerance  to  FD&C 
Yellow  No.  6,  the  agency  believes  that 
prohibiting  all  drug  uses  of  FD&C 
Yellow  No.  6  is  not  necessary  and  that 
requiring  labeling  similar  to  that  for 
foods  will  ensure  the  protection  of 
patients  who  suspect  they  may  be 
intolerant  of  FD&C  Yellow  No.  6.  This 
rulemaking  is  set  forth  below  under  21 
CFR  Parts  74  and  201. 

Under  21  CFR  201.20  (a)  and  (b).  drug 
labeling  is  required  for  both  prescription 
and  over-the-counter  (OTC)  cfrug 
products  which  are  administered  orally, 
nasally,  rectally,  or  vaginally.  Topical  or 
other  externally  applied  drug  products 
are  not  subject  to  these  regulations. 
However,  the  drug  products  that  are 
subject  to  this  ride  are  required  to  have 
labeling  that  identifies  the  color  additive 
by  both  of  the  names  by  which  it  is 
kno%vn,  i.e..  FD&C  Yellow  No.  6  (Sunset 
Yellow). 

The  primary  basis  for  this  action  is 
also  section  706(b)(3)  of  the  act,  as 
discussed  above  under  "Declaration  of 
Food  Labeling." 
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X.  CooclusioDS 

The  agency  concludes  that  FD&C 
Yellow  No.  6  is  safe  for  general  use  in 
food,  drugs,  and  cosmetics  and  that 


certification  is  necessary  for  the 
protection  of  the  public  health. 
Therefore,  the  agency  is  adding  21  CFR 
74.706,  74.1706.  and  74.2706  to  permit 
these  uses. 

The  final  chronic  toxicity  study 
reports,  interim  reports,  and  the 
agency's  toxicology  evaluations  of  these 
studies  supporting  the  safety  of  the  color 
additive  for  all  uses  are  on  file  at  the 
Dockets  Management  Branch  {address 
above).  They  may  be  reviewed  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  is  describing  the  color 
additive  in  this  regulation  according  to 
the  current  Chemical  Abstracts 
nomenclature,  which  differs  somewhat 
from  the  nomenclature  FDA  previously 
used. 

The  agency  is  establishing  new 
chemical  specifications  for  these  listings 
that  identij^  the  color  additive  more 
precisely  than  those  specifications 
currently  in  S  82.706. 

The  agency  concludes  that  it  is 
necessary  to  include  in  the  listing 
regulations  for  FD&C  Yellow  No.  6  a 
brief  description  of  its  manufacturing 
process  to  ensure  the  safety  of  the  color 
additive.  FDA  has  included  that 
description  to  define  as  closely  as 
possible  the  color  additive  that  has  been 
tested  and  shown  to  be  safe.  The  agency 
is  doing  so  because  use  of  a  different 
manufactiiring  process  is  likely  to 
produce  different  impurities  that  have 
not  been  considered  in  establishing 
specifications  for  this  color  additive. 
The  agency  is  not  able  at  this  time  to  set 
specifications  that  would  control  the 
presence  of  all  such  impurities.  FDA  is 
willing  to  consider  petitions  for 
alternative  manufacturing  processes,  but 
those  petitions  should  contain  evidence 
that  demonstrates  that  those  processes 
will  not  produce  impurities  that  will 
make  use  of  the  color  additive  unsafe. 
The  agency  has  contracted  with  the 
National  Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  to 
develop  appropriate  specifications  for 
color  additives  for  use  in  food  as  part  of 
the  Food  Chemicals  Codex.  Similarly, 
appropriate  specifications  for  color 
additives  for  use  in  drugs  and  cosmetics 
will  be  developed  following  the  general 
guidelines  used  by  NAS/NRC  in  its 
evaluation  of  color  additives  used  in 
food.  The  agency  concludes  that 
specifying,  through  a  general 
description,  the  maniifacturing  process 
in  the  regulations  for  this  color  additive 
will  provide  an  adequate  assurance  of 
safety  until  suitable  specifications  can 
be  developed. 

The  agency  finds  that  because  of  the 
presence  or  possible  presence  of 
carcinogenic  impurities  in  the  color 


additive,  specifications  for  imparities 
are  necessary  to  protect  the  public 
health.  Therefore,  specifications  as 
listed  in  Table  IV,  column  2  of  this 
preamble  are  included  in  the  regulation. 

In  the  past  DftC  lakes  have  been 
permitted  to  be  prepared  irom 
uncertified  strai^t  color  additives.  The 
resulting  lakes  would  subsequently  be 
certified.  However,  to  assure  that  all 
lakes  (FD&C  and  D&C)  meet  the 
specification  limits  ios  the  carcinogenic 
constituents  and  that  the  use  of  lakes 
remains  consistent  with  the  risk 
assessment,  the  agency  is  establishing 
the  requirement  that  all  lakes  of  FDftC 
Yellow  No.  6  be  prepared  from  certified 
batches  of  the  straight  color  additive. 
Accordingly,  §  82.706  is  amended  to 
refiect  this  requirement. 

Because  the  agency  found  reports  that 
FD&C  Yellow  No.  6  may  cause  allei^c- 
type  responses  in  a  small  percentage  of 
the  poptllation.  a  label  declaration  of  the 
additive  is  being  required  for  its  use  in 
human  foods  and  ingested  drugs. 

The  agency  has  determined  under  21 
CFR  25.24(b)(3)  (April  26, 1985;  50  FR 
16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  himian 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

XI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  19, 1986,  file 
^th  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
whidi  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doctunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
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response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects 

21  CFR  Part  74 

Color  additives,  Food,  Cosmetics. 
Drugs.  Medical  devices. 

21  CFR  Part  81 

Color  additives.  Food,  Cosmetics, 
Drugs. 

21  CFR  Part  82 

Color  additives.  Food,  Cosmetics, 
Drugs. 

21  CFR  Part  201 

Drugs,  Labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  74,  81,  82,  and 
201  are  amended  as  follows: 

PART  74— USTING  OF  COLOR 
AOOmVES  SUBJECT  TO 
CERTIHCATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701.  706,  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376);  21  CFR  5.10. 

2.  By  adding  5  74.706  to  read  as 
follows: 

S  74.706    FDAC  Yellow  No.  6. 

(a)  Identity.  (1)  The  color  additive 
FD&C  Yellow  No.  6  is  principally  the 
disodium  salt  of  6-hydroxy-5-[(4- 
8ulfophenyl)azo]-2-naphthaIenesulfonic 
acid  {CAS  Reg.  No.  2783-94-0).  The 
trisodium  salt  of  3-hydroxy-4-[(4- 
sulfophenyl)azo]-2,7- 
naphthalenedisulfonic  acid  (CAS  Reg. 
No.  50880-65-4)  may  be  added  in  small 
amounts.  The  color  additive  is 
manufactured  by  diazotizing  4- 
aminobenzenesulfonic  acid  using 
hydrochloric  acid  and  sodium  nitrite. 
llie  diazo  compound  is  coupled  with  6- 
hydroxy-2-naphthalene-8ulfonic  acid. 
"the  dye  is  isolated  as  the  sodium  salt 
and  dried.  The  trisodium  salt  of  3- 
hydroxy-4-[(4-8ulfophenyl)  azo]-2,7- 
naphthalenedisulfonic  acid  which  may 
be  blended  with  the  principal  color  is 
prepared  in  the  same  manner  except  the 
diazo  benzenesulfonic  acid  is  coupled 
with  3-hydroxy-2,7- 
naphthalenedisulfonic  acid. 

(2)  Color  additive  mixtures  for  food 
use  made  with  FD&C  Yellow  No.  6  may 
contain  only  those  diluents  that  are 


suitable  and  that  are  listed  in  Part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtures  for  coloring  foods. 

(b)  Specifications.  The  color  additive 
FD&C  Yellow  No.  6  shall  conform  to  the 
following  specifications  and  shall  be 
free  from  impurities  other  than  those 
named  to  the  extent  that  such  other 
impurities  may  be  avoided  by  current 
good  manufacturing  practice: 

Sum  of  volatile  matter  (at  135  °C)  and 

chlorides  and  sulfates  (calculated  as 

sodium  salts),  not  more  than  13  percent. 
Water  insoluble  matter,  not  more  than  0.2 

percent. 
Sodium  salt  of  4-aiiiinobenzenesulfonic  acid, 

not  more  than  0.2  percent. 
Sodium  salt  of  6-hydroxy-2- 

naphthalenesulfonic  acid,  not  more  than  0.3 

percent. 
Disodium  salt  of  e,B'-oxybis|2- 

naphthalenesulfonic  acid],  not  more  than  1 

percent. 
Disodium  salt  of  4,4'-(l-triazene-l,3- 

diyl)bis(benzene8ulfonic  acid],  not  more 

than  0.1  percent. 
Sum  of  the  sodium  salt  of  6-hydroxy-5- 

(phenylazo)-2-naphthalenesulfonic  acid 

and  the  sodium  salt  of  4-[(2-hydroxy-l- 

naphthalenyl]azo]benzenesulfonic  acid,  not 

more  than  1  percent. 
Sum  of  the  trisodium  salt  of  3-hydroxy-4-[(4- 

8ulfophenyl)azoJ-2,7-naphthalenedi8ulfonic 

acid  and  other  higher  sulfonated 

subsidiaries,  not  more  than  5  percent. 
4-Aminoazobenzene,  not  more  than  50  parts 

per  billion. 
4-.^minobiphenyl.  not  more  than  15  parts  per 

billion. 
Aniline,  not  more  than  250  parts  per  billion. 
Azobenzene,  not  more  than  200  parts  per 

billion. 
Benzidine,  not  more  than  1  part  per  billion. 
1.3-Diphenyltriazenc,  not  more  than  40  parts 

per  billion. 
l-(Phenylazo)-2-naphthalenol,  not  more  than 

10  parts  per  million. 
Lead  (as  Pb).  not  more  than  10  parts  per 

million. 
Arsenic  (as  As),  not  more  than  3  parts  per 

million. 
Mercury  (as  Hg),  not  more  than  1  part  per 

million. 
Total  color,  not  less  than  87  percent. 

(c)  Uses  and  restrictions.  The  color 
additive  FD&C  Yellow  No.  6  may  be 
safely  used  for  coloring  foods  (including 
dietary  supplements)  generally  in 
amounts  consistent  with  current  good 
manufacturing  practice,  except  that  it 
may  not  be  used  to  color  foods  for 
which  standards  of  identity  have  been 
promulgated  under  section  401  of  the  act 
unless  added  color  is  authorized  by  such 
standards. 

(d)  Labeling  requirements.  (1)  The 
label  of  the  color  additive  and  any 
mixtures  intended  solely  or  in  part  for 
coloring  purposes  prepared  therefrom 
shall  conform  to  the  requirements  of 

S  70.25  of  this  chapter. 


(2)  Foods  for  human  use  that  contain 
FD&C  Yellow  No.  6,  Including  butter, 
cheese,  and  ice  cream,  shall  specifically 
declare  the  presence  of  FD&C  Yellow 
No.  6  by  listing  the  color  additive  as 
FD&C  Yellow  No.  6  among  the  list  of 
ingredients. 

(e)  Certification.  All  batches  of  FD&C 
Yellow  No,  6  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

3.  By  adding  S  74.1706  to  read  as 
follows: 


§74.1706    FD&C  Yellaw  No.  6. 

(a)  Identity  and  specifications.  (1)  The 
color  additive  FD&C  Yellow  No.  6  shall 
conform  in  identity  and  specifications  to 
the  requirements  of  9  74.706(a)(1)  and 
(b). 

(2)  Color  additive  mixtures  for  drug 
use  made  with  FD&C  Yellow  No.  6  may 
contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  Part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtiu-es  for  coloring  drugs. 

(b)  Uses  and  restrictions.  FD&C 
Yellow  No.  6  may  be  safely  used  for 
coloring  drugs  generally  in  amounts 
consistent  with  currant  good 
manufacturing  practice. 

(c)  Labeling  requirements.  (1)  The 
label  of  the  color  additive  and  any 
mixtures  intended  solely  or  in  part  for 
coloring  purposes  prepared  therefrom 
shall  conform  to  the  requirements  of 

§  70.25  of  this  chapter. 

(2)  The  label  of  over-the-counter  and 
prescription  drug  products  intended  for 
human  use  administered  orally,  nasally, 
rectally,  or  vaginally  containing  FD&C 
Yellow  No.  6  shall  specifically  declare 
the  presence  of  FD&C  Yellow  No.  6  by 
listing  the  color  additive  using  the 
names  FD&C  Yellow  No.  6  and  Sunset 
Yellow.  The  label  shall  bear  a  statement 
such  as  "Contains  FD&C  Yellow  No.  6 
(Sunset  Yellow)  as  a  color  additive"  or 
"Contains  color  additives  including 
FD&C  Yellow  No.  6  (Sunset  Yellow)." 
The  labels  for  certain  drug  products 
subject  to  this  labeling  requirement  that 
are  also  cosmetics,  such  as  antibacterial 
mouthwashes  and  fluoride  toothpastes, 
need  not  comply  with  this  requirement 
provided  they  comply  with  the 
requirements  of  S  701.3  of  this  chapter. 

(d)  Certification.  All  batches  of  FD&C 
Yellow  No.  6  shall  be  certitied  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

4.  By  adding  §  74.2706  to  read  as 
follows: 

§74.2706    FD&C  Yelkiw  No.  6. 

(a)  Identity  and  specifications.  The 
color  additive  FD&C  Yellow  No.  6  shall 
conform  in  identity  and  speciHcations  to 
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the  requirements  of  S  74.706  falfll  and 
(b). 

(b)  Uses  and  restrictions.  FD&C 
Yellow  No.  6  may  be  safely  used  for 
coloring  cosmetics  generally  in  amounts 
consistent  with  current  good 
manufacturing  practice. 

(c)  Labeling.  The  label  of  the  color 
additive  shall  conform  to  the 
requirements  of  S  70.25  of  this  chapter. 

(d)  Certification.  All  batches  of  FD&C 
Yellow  No.  6  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

PART  81-GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOOD.  DRUGS,  AND 
COSMETICS 

5.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701.  706.  52  Stat  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376);  Title  H.  Pub.  L  86-618,  sec. 
203,  74  Stat.  40+-407  (21  U.S.C.  37R  note):  21 
CFR  5.10. 

§81.1    [Amemied] 

6.  In  S  81.1  Provisional  lists  of  color 
additives  by  removing  the  entry  for 
"FD&C  Yellow  No.  6"  from  the  table  in 
paragraph  (a). 


§81.27    [AmaiMtod] 

7.  In  §  81.27  Conditions  of  provisional 
listing  by  removing  the  entry  for  "FD&C 
Yellow  No.  6"  from  the  table  in 
paragraph  (d). 

PART  82— USTING  OF  CERTIFIED 
PROVISIONALLY  USTED  COLORS 
AND  SPECIFICATIONS 

8.  The  authority  citation  for  21  CFR 
Part  82  continues  to  read  as  follows: 

Authority:  Sees.  701.  706,  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C  371.  376);  21  CFR  5.10. 

9.  By  revising  {  82.706  to  read  as 
follows: 

§82.706    FDAC  Yellow  Na  6. 

(a)  The  color  additive  FD&C  Yellow 
No.  6  shall  conform  in  identity  and 
speciBcations  to  the  requirements  of 

§  74.706  (a)(1)  and  (b)  of  this  chapter. 

(b)  All  lakes  including  current  D&C 
external  D&C  lakes  of  FD&C  Yellow  No. 
6  shall  be  manufactured  from  previously 
certified  batches  of  the  straight  color 
additive. 

PART  201— LABEUNG 

10.  The  authority  citation  for  21  CFR 
Part  201  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  502,  505,  701,  52  Stat. 
1040-1042  as  amended.  1050-1058  as 


amended  (21  U.S.C.  321.  352.  355,  371);  21  CFR 
5.10  and  5.11;  section  201.20  also  issued  under 
sec.  706.  74  Stat.  399-407  as  amended  (21 
U.S.C.  376). 

11.  In  S  201.20  by  revising  paragraph 
(a)  to  read  as  follows: 

§201.20    Declaration  of  prwiiee  of  FD&C 
YeNow  No.  6  and/or  FD&C  Yellow  Na  6  in 
certain  drugs  for  human  use. 

(a)  The  label  for  over-the-counter  and 
prescription  drug  products  intended  for 
human  use  administered  orally,  nasally, 
rectally.  or  vaginally  containing  FD&C 
Yellow  No.  5  and/or  FD&C  Yellow  No.  6 
shall  specifically  declare  the  presence  of 
FD&C  Yellow  No.  5  or  FD&C  Yellow  No. 
6  or  both  as  a  color  additive  using  the 
names  FD&C  Yellow  No.  5  and 
tartrazine  or  FD&C  Yellow  No.  6  and 
Sunset  Yellow  or  both  sets.  The  labeling 
shall  bear  a  statement  such  as 
"Contains  FD&C  Yellow  No.  5 
(tartrazine)  as  a  color  additive." 
"Contains  FD&C  Yellow  No.  6  (Sunset 
Yellow)  as  a  color  additive,"  or 
"Contains  color  additives  including 
FD&C  Yellow  No.  5  (tartrazine)  and 
FD&C  Yellow  No.  6  (Sunset  Yellow)." 
The  labels  of  certain  drug  products 
subject  to  this  labeling  requirement  that 
are  also  cosmetics,  such  as  antibacterial 
mouthwashes  and  fluoride  toothpastes, 
need  not  comply  with  this  requirement 
provided  they  comply  with  the 
requirements  of  §  701.3  of  this  chapter. 

Dated:  November  10, 1986. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  86-26052  Filed  11-18-66;  8:45  am) 

MLUNQ  CODE  41M-01-M 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Fenbendazole  Blocks 

agency:  Food  and  Drug  Administration. 
ACnow:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Hoechst- 
Roussel  Agri-Vet  Co.,  providing  for  safe 
and  effective  use  in  beef  cattle  of  Safe- 
Guard."*  (fenbendazole)  Enproal* 
molasses  feedblocks  as  an  anthelmintic. 
EFFECnVE  date:  November  19, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adriano  R.  Gabuten,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4913. 


•UfVLCMENTARV  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co.,  Route  202-206 
North.  Somerville,  NJ  08876,  filed  NADA 
139-189  providing  for  use  in  beef  cattle 
of  Safe-Guard.™  Enproal*  molasses 
feedblocks  as  an  anthelmintic.  Each 
feedblock  weighs  25  pounds  and 
contains  750  milligrams  of  fenbendazole 
per  pound.  The  blocks  are  indicated  for 
removal  and  control  of  the  lungworm 
Dictyocaulus  viviparus  and  certain 
stomach  and  intestinal  worms.  The 
application  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  8  514.11(e){2)(ii)  (21 
CFR  514.11(ej{2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d){l)(vi)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  MecScine,  Part 
520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TOCERTIHCATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C. 
3eOb(i));  21  CFR  5.10  and  5.83. 

2.  Part  520  is  amended  by  adding  new 
S  520.905e  to  read  as  follows: 

§520.905e    Fenbendazole  blocks. 

(a)  Specifications.  Each  pound  of 
molasses  block  contains  750  milligrams 
of  fenbendazole. 

(b)  Sponsor.  See  012799  in  §  510.600(c) 
of  this  chapter. 

(c)  Related  tolerances.  See  §  556.275 
of  this  chapter. 

(d)  Conditions  of  use — (1)  Amount.  0.1 
pound  of  block  per  100  pounds  of  body 


I 
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weight  per  day  for  3  days.  Total  dose  for 
the  3-day  period  is  2.27  milligrams  of 
fenbendazole  per  pound  of  body  weight 
for  mature  cattle. 

(2)  Indications  for  use.  For  removal 
and  control  of  infections  of  lungworms 
(Dictyocaulus  viviparus)  and 
gastrointestinal  roundworms 
(Haemonchus  contortus,  Ostertagia 
ostertagi,  Trichostrongylus  axei. 
Bunostomum  phlebotomum. 
Nematodirus  helvetianus,  Cooperia 
oncophora  and  c.  punctata, 
Trichostrongylus  colubriformis,  and 
Oesophagostomum  radiatumj  in  beef 
cattle. 

(3)  Limitations.  Administer  free  choice 
to  beef  cattle  on  pasture  that  have 
become  accustomed  to  nonmedicated 
block  feeding  during  an  adaptation 
period  of  12  to  19  days.  Cattle  must  not 
be  slaughtered  within  11  days  following 
last  treatment.  Animals  maintained 
under  conditions  of  constant  worm 
exposure  may  require  retreatment 
within  6  to  8  weeks.  Consult  your 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism. 

Dated:  November  12, 1986. 
Gerald  B.  Guest. 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  86-26050  Filed  11-18-86:  8:45  am] 
BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  198 

IDoD  Directive  6035.2] 

DoD  Medical  Program  Review 
Committee  (MPRC) 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  This  part  is  the  charter  for  the 
DoD  Medical  Program  Review 
Committee  (MPRC).  The  MPRC  is  being 
established  as  directed  by  the  Secretary 
of  Defense  memorandum,  dated  June  20, 
1986.  It  outlines  the  purpose, 
organization,  and  responsibilities  of  the 
MPRC. 

EFFECTIVE  DATE:  October  15, 1986. 
address:  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
Room  3E321.  the  Pentagon.  Washington, 
DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ellen  Reynolds,  telephone  (202)  694- 
3242. 


List  of  Subjects  in  32  CFR  Part  198 

Organization  and  functions.  Health 


care. 


Accordingly,  Title  32  is  amended  by 
adding  Part  198  to  read  as  follows: 

PART  198— DOD  MEDICAL  PROGRAM 
REVIEW  COMMITTEE  (MPRC) 


Sec. 

198.1 

198.2 

198.3 

198.4 


Purpose.  I 
Applicability. 
Policy. 

Organization,  management,  and 
responsibilities. 
Authority:  5  U.S.Q  Section  301: 10  U.S.C. 
§  113.  J 

§  198.1    Purpose. 

In  accordance  with  Secretary  of 
Defense  Memorandum,  June  20, 1986. 
this  part  authorizes  and  estabHshes  the 
charter  for  the  DoD  Medical  Program 
Review  Committee  (MPRC). 

§198.2    ApplicabiWy. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff  (OJCS),  the  Unified 
and  Specified  Commands,  Defense 
Agencies,  and  DoD  field  activities — e.g.. 
Office  of  Civilian  Health  and  Medical 
Program  of  the  Uniform  Services 
(CHAMPUS)  and  the  Defense  Medical 
Support  Activity.  The  term  "Military 
Services"  refers  to  the  Army,  Navy,  Air 
Force,  and  Marine  Corps. 

§198.3     Policy. 

The  MPRC  complements  the  Defense 
Resources  Board  by  providing  a 
balanced  and  integrated  review  of  the 
medical  portions  of  the  Service,  Defense 
Agency,  and  DoD  field  activity  Program 
Objective  Memorandums  (POMs).  This 
MPRC  review  shall  be  based  on  the 
Defense  Guidance  and  policy  guidance 
from  the  Assistant  Secretary  of  Defense 
(Health  Affairs)  (ASD(HA)).  The 
Committee  shall  serve  as  a  forum  for 
resolving  program  issues  confronting  the 
Military  Health  Services  System. 

§  198.4    Organization,  management,  and 
responsibilities. 

(a)  MPRC  membership  is  composed  of 
the  ASD(HA).  who  serves  as  the  Chair; 
the  Principal  Deputy  Director.  Program 
Analysis  and  Evaluation  (PA&E);  the 
four  Service  Programmers;  and  the 
Director.  Strategic  Plans  and  Resources 
Analysis  Agency.  In  addition,  the 
Committee  may  call  for  expert  advice 
from  other  OSD  organizations.  OJCS. 
and/or  the  Services.  The  Deputy 
Assistant  Secretary  of  Defense  (Health 
Affairs)  (Medical  Resources 


Administration)  shall  serve  as  MPRC 
Executive  Secretary. 

(b)  The  Committee  meets  throughout 
the  year  at  the  call  of  the  Chair  in 
conjunction  with  the  Planning. 
Programming,  and  Budgeting  System 
(PPBS)  cycle  to  address  medical 
program  issues.  The  Committee  shall 
meet: 

(1)  To  assist  the  ASD(HA)  in  drafting 
medical  guidance  for  incorporation  in 
the  Defense  Guidance  (DG).  and  to 
review  and  provide  recommendations 
on  the  draft  DG  to  the  Defense  Guidance 
Steering  Group. 

(2)  To  review  inputs  to  the  POM 
Preparation  and  Format  Instructions 
(PPI)  and  make  recommendations  to  the 
Executive  Secretary  of  the  Defense 
Resources  Board  before  publishing  the 
PPI. 

(3)  To  formulate  and  provide 
additional  guidance  to  the  Services. 
Defense  Agencies,  and  DoD  field 
activities  for  submitting  the  medical 
portion  of  their  POMs  six  weeks  before 
the  overall  Service  POHs. 

(4)  To  review  the  medical  programs  of 
the  Services.  Defense  Agencies,  and 
DoD  field  activities.  This  review  shall 
address  all  wartime  and  peacetime 
medical  program  issues  across  the 
Military  Departments.  Defense 
Agencies,  and  DoD  field  activities. 
Issues  that  may  not  be  resolved  by 
consensus  within  the  Committee  in  time 
to  be  reflected  in  the  final  version  of  the 
Service  and/or  Agency  POM,  or  on  an 
"out-of-court"  basis,  may  be  submitted 
for  consideration  under  the  normal 
procedures  of  the  Defense  Resources 
Board. 

(5)  To  provide  advice  and  comment  to 
the  Executive  Secretary  of  the  Defense 
Resources  Board  regarding  proposed 
Program  Decision  Memorandum  (PDM) 
language. 

(6)  To  review  and  assess  Program 
Budget  Decisions  (PBOsJ  for  medical 
programmatic  impacts. 

(c)  After  one  complete  PPBS  cycle,  the 
Committee  shall  review  this  charter  and 
recommend  changes  as  necessary. 

(d)  The  Services.  Defense  Agencies, 
and  DoD  field  activities  shall  submit 
their  medical  programs  to  the  MPRC  six 
weeks  before  the  overall  Service  POHs 
are  due. 

Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  86-26061  Filed  11-18-88;  8:45  am] 

ULUNG  CODE  3810-01-« 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  211 

Appeal  of  Decisions  Concerning  the 
National  Forest  System 

agency:  Forest  Service,  USDA. 

ACTKMi:  Interim  rule;  request  for 
comments. 

SUMMARY:  This  rule  revises  Forest 
Service  administrative  appeal 
procedures  to  clarify  procedures  for 
acquiring  information  helphil  to 
Reviewing  Officers  in  making  stay 
decisions;  to  give  Reviewing  Officers 
flexibilify  in  making  stay  decisions;  to 
provide  criteria  in  ruling  on  stay 
decisions;  and  to  lengthen  the  time 
allowed  to  make  stay  decisions.  Public 
comments  are  invited  and  will  be 
considered  in  promulgating  a  final  rule, 
if  received  within  30  days  of  publication 
of  this  notice.. 

DATES:  Effective  Date:  November  19, 
198a  Comment  Date:  December  19, 1986. 
ADDRESS:  Send  conunents  on  this 
interim  rule  to  Chief  (1570),  Forest 
Service,  USDA,  P.O.  Box  2417. 
Washington,  DC  20013. 

The  public  may  inspect  comments 
received  in  Room  4211,  South  Building, 
U.S.  Department  of  Agriculture,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  during  business  hours. 
FOR  FURTHER  INFORMATKMI  CONTACT: 

Kathie  Hauser,  Program  Analyst. 
National  Forest  System  (202)  382-9346. 
SUPPLEMENTARY  INFORMATION: 

Background 

Forest  Service  rules  at  36  CFR  211.18 
establish  the  process  and  procedures  by 
which  the  public  may  appeal  a  National 
Forest  System  management  decision. 
Pursuant  to  38  CFR  211.18(h),  a  request 
for  a  stay  at  the  first  level  of  appeal  will 
be  considered  if  the  requester  submits 
information  explaining  what  action  is  to 
be  stopped  and  why.  The  Reviewing 
Officer  has  10  days  to  decide  on  a  stay 
and  must  notify  the  appellant  of  the  stay 
decision  in  writing.  The  rule  requires 
that  a  stay  remain  in  effect  untU  10  days 
after  an  appeal  decision  is  rendered. 
The  rule  does  not  currently  provide  the 
Reviewing  Officer  any  flexibility  to 
modify  or  vacate  a  stay  once  granted. 

At  the  second  level  of  appeal,  a  stay 
request  must  be  made  at  the  time  of 
fihng  the  notice  of  appeal  (36  CFR 
211.18.(c)(2)).  This  provision  effectively 
limits  requests  for  stay  to  appellants, 
since  intervenors  usually  do  not  know  of 
an  appeal  until  after  it  is  filed. 


This  interim  rule  would  remove  the 
requirement  that  a  request  for  stay  at 
the  second  level  of  appeal  must 
accompany  notice  of  appeal.  Under  the 
interim  rule,  a  request  for  stay  would  be 
acceptable  at  any  time  pending  a 
decision  on  the  merits  of  an  appeal.  The 
interim  rule  would  also  result  in 
consistent  treatment  of  stay  requests  at 
all  levels  of  appeals. 

The  interim  rule  amends  the  present 
procedures  governing  filing  and 
handling  of  stay  requests,  as  follows: 

1.  The  requester  must  file  the  stay 
request  and  supporting  information  with 
the  Reviewing  Officer  and  provide  the 
Deciding  Officer  (the  officer  who  made 
the  original  decision  or  appeal  decision) 
with  a  copy  of  the  stay  request  and 
supporting  information. 

2.  The  Deciding  Officer  must,  within  7 
days,  provide  the  Reviewing  Officer  and 
all  parties  to  an  appeal,  an  analysis  of 
the  stay  request 

3.  The  rule  establishes  basic  criteria  to 
be  applied  to  stay  requests  by  the 
Reviewing  Officer. 

4.  The  maximum  time  for  a  Reviewing 
Officer  to  rule  on  a  stay  request  is 
lengthened  from  10  to  21  days  to  allow 
further  reasonable  time  for 
consideration  of  the  stay  request  and 
factors  relevant  to  the  stay  decision. 

5.  The  rule  provides  the  Reviewing 
Officer  authorify  to  modify  or  vacate  a 
stay  that  has  been  granted  pending  a 
decision  on  the  merits  of  the  appeal. 

These  changes  result  itom  experience 
in  implementing  the  existing  rule  with 
regard  to  stay  requests.  Reviewing 
Officers  have  felt  the  need  for  analysis 
of  the  impacts  of  stays  but  have  found  it 
difficult  to  obtain  and  consider  such 
analyses  within  the  10  day  period  for 
ruling  on  stay  requests.  The  longer 
period  will  allow  the  Reviewing  Officer 
a  more  reasonable  opportiuiity  to 
consider  factors  relevant  to  a  requested 
stay.  The  requirement  for  Deciding 
Officers  to  prepare  an  analysis  of  the 
effects  of  a  stay  ensures  that  officer  the 
opportunify  to  respond  to  the  assertions 
made  by  the  appellant  or  intervenor, 
provides  additional  information  to  the 
Reviewing  Officer,  and  makes  that 
analysis  a  part  of  the  record. 

The  Forest  Service  officers  who  issue 
a  stay  should  have  the  inherent  right  to 
modify  or  vacate  a  stay.  However,  the 
absence  of  affirmative  language  in  the 
rule  on  this  point  has  led  to  inconsistent 
treatment  by  Reviewing  Officers  and 
gives  the  appearance  that  the  initial 
granting  or  denying  of  a  stay  is  frozen  in 
place  until  the  appeal  decision  is 
rendered. 

Because  of  the  heavy  appeals 
workload  and  anticipated  numbers  of 
requests  for  stays  and  their  complexity. 


it  is  necessary  to  improve  consistency 
and  allow  greater  flexibiUty  in  the 
handling  of  stay  requests.  Therefore,  this 
rule  is  being  implemented  immediately 
upon  publication.  And,  it  will  apply  to 
all  appeals  currently  being  processed. 
This  means  that  stay  decisions  already 
rendered  in  existing  appeals,  are  subject 
to  the  modification  provisions  of  the 
regulation.  However,  public  comment  is 
invited  and  will  be  considered  fully  in 
promulgation  of  a  final  rule. 

Regulatory  Impact 

Because  of  the  need  to  implement 
these  revised  procedures  immediately  to 
improve  consistency  to  processing  stay 
requests,  time  has  not  permitted 
advance  review  by  the  Office  of 
Management  and  Budget  However,  as 
required  by  E.0. 12291,  notice  of  this 
rule  is  being  given  to  the  Director  of  the 
Office  of  Management  and  Budget  upon 
pubUcation  in  the  Fedetal  Register. 

The  rule  will  have  no  effect  on  the 
Nation's  economy,  or  on  the  qualify  of 
the  human  environment  The  final  rule 
does  not  contain  an  information 
collection  or  recordkeeping  requirement 
as  defined  in  the  Paperwoiic  Reduction 
Act  of  1980  and  thus  is  exempt  fit>m  the 
review  procedures  of  5  U.S.C.  1320. 

List  of  Subjects  in  36  CFR  Part  211 

Administrative  practice  and 
procedure.  National  forests. 

Therefore,  for  the  reasons  set  forth 
above.  Subpart  B — Appeal  of  Decisions 
Concerning  the  National  Forest  System 
of  Part  211— Administration  of  Title  36 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  211— ADMINISTRATION 

Sul>part  B — Appeal  of  Decisions 
Concerning  the  National  Forest 
System 

1.  The  authorify  citation  for  Part  211 
continues  to  read  as  follows: 

Authority:  30  Stat.  35,  as  amended,  sec.  1, 
33  Stat.  828  (16  U.S.C.  551,  472). 

2.  Revise  paragraphs  (c)(2)  and  (h)  of 
S  211.18  to  read  as  follows: 

$211.18    Appeal  Of  decisions  Of  forast 
officers. 


(c)  •  •  • 

(2)  A  notice  of  appeal  at  the  second 
level  must  be  filed  within  30  days  of 
written  decision.  A  statement  of  reasons 
to  support  the  appeal  and  any  request 
for  an  oral  presentation  must 
accompany  any  notice  of  appeal  at  the 
second  level. 
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(h)  Stay  of  decision  pending  appeal. 
(1)  An  appellant  orintervenor  may 
request  a  stay  of  decision  at  any  time 
while  an  appeal  is  pending. 

(2)  In  mdcing  a  request  for  a  stay  of 
decision,  an  appellant  or  intervener 
must: 

(i)  Enclose  a  copy  kA  the  Notice  of 
Appeal  or  request  for  intervention  and  a 
copy  of  the  decision  being  appealed. 

(ii)  As  part  of  the  request,  provide  a 
written  description  of  tiie  speci^c 
activities  to  be  stopped  euid  the  reasons 
why  the  stay  should  be  issued.  The 
description  should  include  the  effect  of 
the  activity  upon  the  requester  and  the 
nature  of  any  imminent  harm  which 
might  occur  if  the  activity(ie8)  were  to 
continue  while  the  appeal  on  the  merits 
of  the  decision  is  pending. 

(iii)  File  the  request  for  stay  and 
accompanying  documents  with  the 
Reviewing  Officer  and  simultaneously 
provide  a  copy  to  the  Deciding  Officer 
and  other  parties  to  the  appeal. 

(3)  Within  7  days  of  receipt  of  a  copy 
of  the  stay  request,  the  Deciding  Officer 
shall,  by  the  most  expeditious  method, 
transmit  to  the  Reviewing  Officer  an 
analysis  on  the  stay  request.  The 
Reviewing  Officer  may  waive  this 
requirement  where  appropriate.  When 
an  analysis  is  prepared: 

(i)  The  analysis  should  address  the 
requester's  reasons  for  stay,  effects  on 
involved  entities,  including  the  Forest 
Service,  and  any  other  pertinent 
information. 

(ii)  The  Deciding  Officer  shall  send  a 
copy  of  the  stay  analysis  to  all  parties  to 
the  appeal  at  the  same  time  as  it  is  sent 
to  the  Reviewing  Officer. 

(4)  The  factors  that  a  Reviewing 
Officer  should  consider  in  ruling  on  a 
stay  request  include  but  are  not  limited 
to: 

[i]  The  effect  of  a  stay  on  the  parties 
and  on  the  public  interest,  including  the 
possibility  of  irreparable  harm  to  parties 
to  the  appeal. 

(ii)  The  potential  for  irreversible 
impact  on  the  resource  during  the 
pendency  of  the  appeal. 

(iii)  The  effect  of  a  stay  or  denial  of  a 
stay  on  preservation  of  a  meaningful 
appeal  on  the  merits. 

(iv)  Other  factors  deemed  relevant  by 
the  Reviewing  Officer. 

(5)  The  Reviewing  Officer  may  rule  on 
a  stay  request  at  any  time,  but  in  no 
case  shall  a  decision  on  a  stay  request 
exceed  21  days  from  receipt  of  the  stay 
request. 

(i)  If  a  stay  is  granted,  it  shall  remain 
in  effect  until  10  days  after  a  decision  on 
the  merits,  unless  a  different  period  is 
specified  in  the  decision  document,  or 
modification  occurs  pursuant  to 
paragraph  (h)(6)  of  this  section. 


(ii)  If  a  stay  is  9*anted,  the  stay  shall 
specify  the  following:  specific  activities 
to  be  stopped;  duration  of  the  stay;  and 
reasons  for  granting  the  stay. 

(iii)  If  a  stay  is  denied,  the  decision 
shall  specify  the  leasons  for  the  denial 
and  any  subsequent  appeals  rights. 

(6)  A  Reviewing  Officer  may  modify 
or  vacate  a  stay  decision  according  to 
any  terms  established  by  the  Reviewing 
Officer  in  the  decision  itself,  or  at  any 
time  during  an  appeal  that  new 
information  and/or  changed 
circumstances  support  a  modification  of 
the  stay. 

(i)  A  Reviewing  Officer  may  initiate  a 
modification  of  a  stay,  or  may  consider 
a  modification  upon  petition  by  any 
party  to  the  appeal  (including  the 
Deciding  Officer). 

(ii)  Prior  to  modification  of  a  stay,  the 
Reviewing  Officer  shall  give  all  parties 
notice  and  an  opportunity  to  comment 
on  the  proposed  stay  revision. 

(7)  When  intervention  is  sought  and  is 
accompanied  by  a  stay  request,  the 
Reviewing  Officer's  period  for  issuance 
of  a  decision  on  the  stay  request  starts 
on  the  date  intervention  is  granted. 

(8)  Levels  of  appeal  for  any  decision 
on  a  stay  request  or  modification  thereof 
are  those  specified  in  paragraphs  (f),  (1), 
and  (o)  of  this  section. 

(9)  The  provisions  in  this  paragraph 
apply  to  all  appeals  pending  on  the 
effective  date  of  the  revision  of 
paragraph  (h)  of  this  regulation. 


Dated:  November  10, 1986. 


^ 


Douglas  W.  MacClaery, 

Acting  Assistant  Secretary,  Natural 

Resources  and  Environment. 

[FR  Doc.  86-26066  Piled  11-18-86:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY  1 

40  CFR  Part  52 

[A-4-FRL  3114-2;  NC-013,  -014] 

Approval  and  Promulgation  of 
Implementation  Plans,  North  Carolina; 
Miscellaneous  Regulatory  Ctianges 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  In  this  action,  EPA  is 
approving  revisions  to  the  North 
Carolina  State  Implementation  Plan  for 
Air  Quality  which  were  submitted  by 
the  North  Carolina  Division  of 
Environmental  Management  on  March 
18, 1985,  and  April  15, 1985.  These 
revisions  include:  the  addition  of  control 


standards  for  three  volatile  organic 
compound  (VOC)  source  categories;  the 
addition  of  test  methods  for  VOC 
sources;  the  deletion  of  mandatory 
source  registration;  a  clarification  of 
how  to  determine  alloiwable  particulate 
emissions  from  existing  fiiel  and  wood 
burning  indirect  heat  exchangers  when 
new  boilers  are  added  te  a  site;  an 
explanation  of  how  to  correct  to  twelve 
percent  oxygen  when  determining 
emission  from  incinerators;  and 
additional  permit  application  provisions. 
Most  of  the  regulation  changes  are 
minor  in  nature  and  serve  merely  to 
update  the  North  Carolina 
Administrative  Code. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  December  19, 1988. 

addresses:  Copies  of  the  State's 
submittals  are  available  for  review 
during  normal  business  hours  at  the 
following  locations: 

Air  Quality  Section,  Division  of 
Environmental  Management,  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development,  Archdale  Building,  512 
N.  Salisbury  Street,  Raleigh,  North 
Carolina  27611 

Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  Georgia  3QB65 

The  Office  of  the  Federal  Register,  1100 
L  Street,  NW..  Room  8301, 
Washington,  DC. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460 

FOR  FURTHER  INFORMATION  CONTACT 

Pamela  Gilbert  of  the  Region  IV  EPA  Air 
Programs  Branch,  at  the  above  address 
and  following  phone  (404)  347-3286  or 
FTS  257-3286. 

SUPPLEMENTARY  mFORMATION:  On 
March  18, 1985,  and  April  15, 1985,  the 
North  Carolina  Division  of 
Environmental  Management  submitted 
numerous  regulation  changes  and 
nonregulatory  revisions  to  the  North 
Carolina  State  Implementation  Plan 
(SIP).  EPA  proposed  to  approve  these 
revisions  on  March  7, 1986,  at  51  FR 
7959.  EPA  is  now  taking  final  approval 
action  on  these  revisions,  as  submitted 
on  the  above  dates.  A  discussion  of 
these  revisions  and  the  basis  for  EPA 
action  now  follow: 

Submittal  of  March  II.  1985 

•  Regulation  15  NCAC  2D.0606  (Other 
Coal  or  Residual  Oil  Burners)  was 
amended  to  correct  a  cross  reference. 
The  regulation  previously  referenced  15 
NCAC  2D.0603  (Sources  Covered  by 
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New  Source  Performance  Standards), 
which  has  been  repealed.  Regulation  15 
NCAC  2D.0524  (New  Source 
Performance  Standards]  was  substituted 
for  the  repealed  15  NCAC  2D.0603. 

•  RegulationlS  NCAC  2D.0939 
(Determination  of  Volatile  Organic 
Compound  Emissions)  was  amended  by 
adding  three  test  methods  for 
quantifying  VOC  emissions. 

•  RegulationlS  NCAC  2D.0943 
(Synthetic  Organic  Chemical  and 
Polymer  Manufacturing);  2D.0944 
(Manufacturing  of  Polyethylene. 
Polypropylene  and  Polystyrene);  and 
2D.0945  (Petroleum  Dry  Cleaning)  are 
new  regulations  which  were  adopted  to 
control  additional  sources  of  volatile 
organic  compounds.  The  rules  are 
consistent  with  the  Group  III  Control 
Technology  Guideline  Documents  for 
those  source  categories.  TTie  regulations 
in  Section  2D.0900  presently  are  only 
mandatory  for  sources  in  Mecklenburg 
County  (the  State's  only  nonattainment 
area  for  ozone)  which  have  the  potential 
to  emit  100  tons  per  year  or  more  of 
VOCs.  There  are  presently  no  sources  in 
Mecklenburg  County  to  which  these 
three  rules  apply. 

•  Also  included  in  the  March  18. 1985, 
submittal  were  revisions  to  regulation 
2D.0524  (New  Source  Performance 
Standards)  and  2D.0525  (National 
Emission  Standard  for  Hazardous  Air 
Pollutants).  North  Carolina  revised  their 
rules  by  adding  six  New  Source 
Performance  Standards  (NSPS)  and  two 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP). 
They  also  requested  delegation  of 
authority  for  implementing  and 
enforcing  the  NM>S  and  NESHAP  for 
these  source  categories.  A  letter 
delegating  this  authority  to  the  state  was 
signed  by  Charles  R.  Jeter.  Regional 
Administrator,  on  April  1. 1985.  The 
delegation  was  announced  in  the 
Federal  Register  on  August  1, 1985  (50 
FR  31182). 

Submittal  of  April  15, 19B5 

•  Regulation  15  NCAC  2D.0202 
(Registration  of  Air  Pollution  Sources) 
was  amended  to  require  sources  to 
register  only  when  requested  to  do  so  by 
the  State.  In  the  past,  registration  was 
mandatory  for  all  sources  of  air 
pollution,  but  this  procedure  is  no  longer 
necessary  because  the  State  requires 
virtually  all  sources  to  have  permits. 
Permit  applications  contain  essentially 
the  same  information  contained  in  the 
registration  form.  To  eliminate  this 
unnecessary  duplication.  North  Carolina 
has  eliminated  the  requirement  for  all 
sources  to  register. 

•  Regulation  15  NCAC  2D.0501 
(Compliance  with  Emission  Control 


Standards)  was  amended  to  remove  the 
requirement  for  mandatory  source 
registration  and  to  correct  a  cross 
reference.  Test  methods  for  mercury  and 
for  VOCs  were  also  added  and  updated. 
Revisions  to  subparagraph  (f)(1)(A)  of 
regulation  2D.0501  were  also  submitted 
on  April  15, 1985.  EPA  will  take  action 
on  the  changes  to  2D.0501(f)(l)(A)  in  a 
separate  Federal  Register  notice. 

•  Regulation  15  NCAC  2D.0503 
(Control  of  Particulates  from  Fuel 
Burning  Indirect  Heat  Exchangers)  and 
2D.0504  (Particulates  from  Wood 
Burning  Indirect  Heat  Exchangers)  were 
amended  to  clarify  how  allowable 
particulate  emissions  from  existing 
boilers  are  determined  when  a  new 
boiler  is  added  to  the  site. 

•  Regulation  15  NCAC  2D.0505 
(Control  of  Particulates  from 
Incinerators)  was  amended  to  explain 
how  to  correct  to  twelve  percent  carbon 
dioxide  when  determining  the  amount  of 
particulate  emissions  from  incinerators. 

•  Regulation  15  NCAC  2H.0603 
(Applications)  was  amended  to  allow 
the  State  to  request  information  from  a 
source  (in  addition  to  what  is  required 
on  the  permit  appUcation)  when  it  is 
necessary  to  properly  evaluate  that 
source's  application  for  a  permit. 

New  source  impact  analyses  and 
permit  applications,  for  sources 
proposed  to  be  located  in  nonattainment 
areas,  are  now  available  for  pubUc 
inspection.  The  pubUc  also  has  the 
opportimity  to  request  a  public  hearing 
on  such  permit  applications  and  impact 
analyses. 

Further  details  pertaining  to  these 
regulation  changes  are  contained  in  the 
technical  support  document,  which  is 
available  for  public  inspection  at  EPA's 
Regional  Office  in  Atlanta,  Georgia. 

Final  Action 

EPA  is  approving  the  above  regulation 
changes  which  were  submitted  to  EPA 
on  March  18, 1985,  and  April  15. 1985. 
with  the  exception  of  2D.0501(f)(l)(A) 
which  will  be  acted  upon  in  a  separate 
notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  20. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2).). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Particulate  matter,  Hydrocarbons, 


Intergovernmental  relations. 
Incorporation  by  reference. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
North  Carohna  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  November  7, 1986. 
Lee  M.  Thomaa, 
Administrator. 

PART  52— {AMENDED] 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  II— North  Carolina 

2.  Section  52.1770  is  amended  by 
adding  paragraphs  (c)(43)  and  (c)(44)  to 
read  as  follows: 

S  52.1770    MentmcatkMi  of  plan. 

***** 

(c)  *  *  * 

(43)  Revisions  to  the  North  Carolina 
Administrative  Code  were  submitted  to 
EPA  on  March  18, 1985. 

(i)  Incorporation  by  reference. 

(A)  Changes  in  the  following 
regulations  were  adopted  by  the 
Environmental  Management 
Commission  on  March  14, 1985: 

15  NCAC  2D.0606,  Other  Coal  or  Residual  Oil 

Burners 
15  NCAC  2D.0939,  Determination  of  Volatile 

Organic  Compound  Emiuions 

(B)  The  following  new  regulations 
were  adopted  by  the  Environmental 
Management  Commission  on  March  14. 
1985: 

15  NCAC  2D.0943,  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing 

15  NCAC  2D.0944,  Manufacturing  of 
Polyethylene,  Polypropylene,  and 
Polystyrene 

15  NCAC  2D.0945,  Petroleum  Dry  Cleaning 

(ii)  Other  material — none. 

(44)  Revisions  to  the  North  Carolina 
Administrative  Code  were  submitted  to 
EPA  on  April  15, 1985. 

(i)  Incorporation  by  reference. 

(A)  Changes  in  the  following 
regulations  were  adopted  by  the 
Environmental  Management 
Commission  on  April  11, 1985: 

15  NCAC  2D.0202.  Registration  of  Air 

Pollution  Sources 
15  NCAC  2D.0501.  Compliance  with  Emission 

Control  Standards  (except  the  changes  to 

paragraph  (f)(1)(A)) 
15  NCAC  2D.0503,  Control  of  Particulates 

from  Fuel  Burning  Indirect  Heat 

Exchangers 
15  NCAC  2D.0504,  Particulates  from  Wood 

Burning  Indirect  Heat  Exchangers 
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15  NCAC  2D.050S.  Control  of  Particulates 

from  Incinerators 
15  NCAC  2HJ)603,  (Permit]  Applications 

(ii)  Other  material — none. 

[FK  Doc.  8B-28072  Piled  11-18-88;  8:45  am] 


40CFRPart62 
[A-4-FRL-311»-9;  NC-024] 

Approval  and  Promutgation  of  Stat* 
Plans  for  DMignatad  Fadlittea  and 
PoNutants,  North  Carolina;  Minor 
Ravlaions  to  lllfd)  Regulations 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  In  this  action.  EPA  is 
approving  revisions  to  three  North 
Carolina  regulations  which  are  part  of 
the  North  Carolina  111(d)  plans  for 
sulfuric  acid  mist,  total  reduced  sulfur, 
and  fluorides  bom  primary  aluminum 
reduction  plants.  These  revisions  are 
minor  and  do  not  change  the  meaning  of 
the  current  regulations. 
DATES:  This  action  will  be  effective 
January  20. 1987  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  following 
locations  and  notice  of  adverse  or 
critical  comments  may  be  submitted  to 
lanet  Hayward  at  the  EPA  Regional 
Office  listed  below: 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365 

Air  Quality  Section.  Division  of 
Environmental  Management,  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development,  Archdale  Building,  512 
N.  Salisbury  Street.  Raleigh,  North 
Carolina.  27611. 

FOR  RMTNER  INKMIMATION  CONTACT 

Janet  Hayward  of  the  EPA  Region  IV. 
Air  Programs  Branch,  at  the  above 
address  and  telephone  (404)  347-3286  or 
FTS  257-3288. 

SUPPLEMENTARY  INFORMATION:  On 

December  17, 1984,  the  North  Carolina 
Division  of  Environmental  Management 
submitted  numerous  changes  to  ^e 
North  Carolina  Administrative  Code  to 
EPA  for  approval  as  part  of  the  State 
Implementation  Plan  (SIP).  These 
changes  included  several  rule  revisions 
which  could  not  be  processed  as 
revisions  to  the  SIP  under  section  110  of 
the  Clean  Air  Act  (the  Act),  because 


they  dealt  with  "designated  pollutants" 
which  are  regulated  under  section  111(d) 
of  the  Act.  These  rules  were:  2D.0517 
(Emissions  from  Plants  Producing 
Sulfuric  Acid),  2D.0628  (Total  Reduced 
Sulfur  from  Kraft  Pulp  Mills)  and 
2D.0529  (Fluoride  Eaiissiona  from 
Primary  Aluminum  Reduction  Plants). 

North  Carolina  resubmitted  the  above 
regulations  on  July  18, 1986,  for  approval 
as  minor  changes  to  the  State's  111(d) 
plans  for  those  designated  pollutants. 
There  are  no  substantive  differences  in 
the  effect  of  the  North  Carolina  air 
pollution  control  regulations  as  a  result 
of  the  changes.  Terms  have  been 
changed  to  make  them  consistent  with 
current  usage  and  changes  have  been 
made  in  order  to  standardize 
nomenclature  and  to  clarify  the  intent 
and  applicabihty  of  the  regulations. 

EPA  is  publishing  this  action  without 
ptior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  oonunents  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
Hnal  action  and  another  will  begin  a 
new  rulemaking  by  annoimcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  January  20. 
1987.  1 

Final  Actioa 

After  reviewing  North  Carolina's 
111(d)  plan  revisions,  EPA  is  approving 
these  changes  becaase  they  are  routine 
wording  changes  and  have  no  effect  on 
the  meaning  of  the  regulations.  Under  5 
U.S.C.  section  605(b),  I  certify  that  these 
revisions  will  not  have  a  significant 
economic  impact  oa  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  20, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2).). 


List  of  Subjects  in  40  Cm  Part  62 

Air  pollution  control.  Fluoride. 
Aluminum,  Pulp  and  paper  products 
industry,  Sulfur  oxides.  Sulfuric  acid 
plants. 

Dated;  November  7, 1966. 
Lee  M.  Thomas, 

Administrator. 

PART  62— {AMENDED] 

Part  62  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401>7642. 

Subpart  II— Nortti  Carolina 

2.  Section  62.8350  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows:  I 

§62.8350    ktonUfication  Of  Plan. 
***** 

(b)  •  •  *  I 

(4)  The  following  revisions  to  Title  15 
of  the  North  Carolina  Administrative 
Code  (15  NCAC)  were  submitted  to  EPA 
on  July  18, 1966,  following  adoption  by 
the  North  Carolina  Environmental 
Management  Commission  on  November 
8, 1984:  revised  regulations  2D.0517 — 
Emissions  From  Plants  Producing 
Sulfuric  Acid,  2D.0528— Total  Reduced 
Sulfur  From  Kraft  Pulp  Mills,  and 
2D.0529— Fluoride  Emissions  From 
Primary  Aluminum  Redaction  Plants. 
***** 

[FR  Doc.  88-26071  Filed  11-18-88;  8:45  am] 

BILUNQ  CODE  SSSO  8«  M 


40  CFR  Part  81 
[A-9-FRL-3114-5] 


Designatfon  Of  Areas  For  Air  Quality 
Planning  Purposes;  Las  Vegas  Valley, 
NV,  Redesignation  for  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  notice  takes  final  action 
to  approve  the  State  of  Nevada  request 
for  the  redesignation  of  the  Las  Vegas 
Valley  ncmattainment  atea  to  attainment 
for  ozone.  EPA  finds  thaft  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  have  not  been 
violated,  based  on  data  available  from 
1983  to  date  measured  is  the  area  being 
redesignated.  This  action  updates  the 
attainment  status  for  ths  area.  Also,  no 
additional  Part  D  requirements  need  to 
be  satisfied  in  the  attainment  area. 


Federal  RegJater  /  Vol.  51.  No.  223  /  Wednesday.  November  19.  1986  /  Rules  and  Regulations   41789 


dates:  This  action  will  be  effective 
January  20, 1987.  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  dubmitted. 

ADDRESSES:  The  EPA  Technical  Support 
Document  (June  1986)  is  available  for 
public  inspection  during  normal 
business  hours  at  the  EPA  Region  9 
address  listed  below  and  at  the 
following  locations: 

Nevada  Department  of  Conservation 
and  Natural  Resources,  Division  of 
Environmental  Protection,  201  S.  Fall 
Street.  Carson  City,  NV  89710 

Clark  County  Health  District,  Air 
Pollution  Control  Division,  625 
Shadow  Lane.  Las  Vegas.  NV  19106 

FOR  FURTHER  INFORMATION  CONTACT 

Morris  Goldberg  (  A-2-1).  Technical 
Evaluation  Section,  Air  Management 
Division,  Environmental  Protection 
Agency,  Region  9,  215  Fremont  Street, 
San  Francisco  CA  94105,  Telephone: 
(415)  974-7651,  (FTS)  454-7651. 
SUPPLEMENTARY  INFORMATMN: . 

Background 

On  March  3, 1978  (43  FR  8962),  under 
paragraph  107(d)(2)  of  the  Clean  Air  Act. 
as  amended,  EPA  promulgated 
attainment  status  designations  for  all 
states.  Ambient  air  quality  data 
measured  in  Las  Vegas  Valley  in  1977 
was  provided  to  EPA  by  the  State  along 
with  a  recommendation  that  the  area  be 
designated  nonattainment  for  oxidant, 
in  accord  with  paragraph  107(d)(1)(A)  of 
the  Act.  EPA  designated  the  Las  Vegas 
Valley  area  nonattainment  for  oxidant. 

On  February  8, 1979  (44  FR  8220).  the 
NAAQS  were  revised  from  0.08  ppm 
oxidant,  1-hour  average  concentration, 
not  to  be  exceeded  more  than  once  per 
year,  to  0.12  ppm  ozone,  daily  maximum 
1-hour  average  concentration,  not 
expected  to  be  exceeded  more  than  an 
1.0  times  per  year,  averaged  over  the 
most  recent  three  years  for  which  data 
are  available.  The  attainment  status 
designation  table  headings  at  40  CFR 
Part  81  were  revised  accordingly. 

On  April  1, 1986.  the  State  of  Nevada 
requested  that  EPA  redesignate  the  Las 
Vegas  Valley  area  to  attainment  for 
ozone.  The  request  indicated  that  the 
implementation  of  EPA-approved 
control  measures  had  resulted  in  only 
one  exceedance  of  the  NAAQS  at  each 
of  two  monitoring  stations  and  less  than 
1.0  expected  exceedances  at  each  of 
three  sites  in  the  last  three  years. 

Evaluation 

EPA  reviewed  the  ozone  ambient  air 
quality  data  from  the  three  monitoring 
sites  in  the  Las  Vegas  Valley  and  found 
it  consistent  with  the  data  in  the 


redesignation  request.  EPA  found  one 
exceedance  of  the  NAAQS  at  each  of 
two  of  the  three  sites  during  die  past 
three  years.  The  exceedances  were 
recorded  on  September  14, 1983,  at  the 
Casino  Center  site  and  on  February  15, 
1985,  at  the  Henderson  monitoring  site. 
Based  on  the  completeness  of  the  data, 
EPA  found  0.4  and  0.3  expected 
exceedances  of  the  NAAQS,  averaged 
over  the  most  recent  three  years  at  the 
Las  Vegas-Casino  Center  and 
Henderson-Powerline  monitoring  sites, 
respectively.  Also  no  exceedances  have 
been  measured  to-date  in  1988  at  any 
Las  Vegas  Valley  monitoring  station. 

The  ozone  implementation  plan  for 
the  Las  Vegas  Valley  was  submitted  by 
the  State  of  Nevada  on  January  11, 1985 
and  fully  approved  on  August  21, 1986 
(51  FR  29923).  The  approved  plan 
rnntains  chlorine  stationary  source 
emission  limitations  and  new  source 
review  rules.  These  regulations,  adopted 
on  May  18, 1984,  assure  EPA  that  the 
90%  reduction  in  chlorine  emissions 
obtained  between  1979  and  1983  would 
continue.  EPA  also  approved  the  plan's 
demonstration  (of  attaiiunent)  of  the 
effect  of  the  chlorine  emission  control 
strategy  on  the  ozone  ambient  air 
quality  concentrations  in  the  area.  EPA's 
approval  of  the  control  strategy 
containing  these  measures  indicates  that 
the  plan  satisfactorily  demonstrates  that 
these  measures,  when  implemented, 
have  the  potential  to  provide  the 
emission  reduction  necessary  for  the 
attainment  and  maintenance  of  the 
designated  national  ambient  air  quality 
standard.  The  plan  also  contains 
approved  control  measures  for  volatile 
organic  compounds,  as  required  by  EPA, 
to  ensure  that  ozone  caused  by  the  more 
traditional  precursors  is  controlled. 

Thus,  EPA  concludes,  as  did  the  State, 
that  the  implementation  of  federally 
enforceable  control  measures  has 
resulted  in  air  quality  better  than  that 
needed  for  redesignation  of  the  area. 
Thus,  EPA  concurs  with  the 
redesignation  of  the  area  from 
nonattainment  to  attainment  for  ozone. 

EPA  Action 

This  notice  takes  final  action  to 
redesignate  the  Las  Vegas  Valley, 
Nevada,  from  nonattainment  to 
attainment  for  ozone,  as  requested  by 
the  State. 

Direct  Final 

EPA's  approval  of  the  above 
redesignation  in  Nevada  is  being  done 
without  prior  proposal  because  the 
redesigation  is  not  considered  to  be 
controversial.  The  public  should  be 
advised  that  this  approval  action  will  be 
effective  60  days  from  the  date  this 


approval  is  published  in  the  Fsderal 
Register.  However,  if  notice  is  received 
by  EPA  within  30  days  indicating  that 
someone  wishes  to  submit  adverse  or 
cirtical  comments,  this  approval  action 
will  be  withdrawn  and  a  subsequent 
notice  will  be  published  before  the 
effective  date.  The  subsequent  notice 
will  indefinitely  postpone  the  effective 
date,  modify  the  final  action  to  a 
proposed  action,  and  establish  a 
comment  period. 

Regulatory  Process 

The  OfHce  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  tiie  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  20, 1987.  This  action 
may  not  be  challenged  later  in 
processing  to  enforce  its  requirements 
(See  307(b)(2)). 

Under  5  U.S.C.  605(b),  I  certify  tiiat 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  [46 
FR  8709J. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  October  17, 1986. 
Lee  M.  Thomas, 

Administrator. 

PART  81— [AMENDED] 

40  CFR  Part  81  is  amended  as  follows: 

Subpart  C— Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  In  §  81.329  the  Nevada  attainment 
status  designation  table  for  ozone  (Os)  is 
revised  to  read  as  follows: 

§81.329    Nevada. 


Nevada— Oj 


Designated  area 

Does 
not 

meet 

(land- 
ants 

Cannot 

be 
dassi- 
fwdor 
better 
than 
national 
stand- 
ards 

Entire  Stale 

X 

[FR  Doc.  86-26073  Filed  11-18-86:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

48  CFR  Part  433 

[Agricuttura  Acquisition  Cireuiar  No.  1] 

Acquisition  Regulation;  Competition  in 
Contracting  and  Miscelianeous 
Ctianges;  Corrsction 

AOENCV:  office  of  Operations,  USDA. 
ACnON:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule,  which  was  published  in  the 
Federal  Register  on  Monday.  September 
29, 1986  (51  FR  34564)  to  amend 
Agriculture's  Acquisition  Regulation 
(AGAR)  for  the  purpose  of  implementing 
the  Competition  in  Contracting  Act  of 
1984  and  inserting  other  additions, 
deletions,  and  revisions. 
EFFECTIVE  DATE:  September  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Schreier,  Office  of  Operations, 
United  States  Department  of 
Agriculture,  Washington,  DC,  (202)  447- 
8924. 

SUPPtEMENTARY  INFORMATION:  In  FR 
Doc.  86-21954  published  Monday, 
September  29, 1988,  make  the  following 
correction  in  order  to  remedy  an 
inadvertent  deletion  of  existing  sections 
of  text,  which  should  have  been 
redesignated  as  sections  under  Subpart 
432.2: 

1.  On  page  34566,  the  instruction  for 
item  17  is  corrected  to  read  as  follows: 

"17.  Part  433  is  amended  to  read  as 
follows  by: 

(a)  revising  the  Table  of  Contents;  (b) 
adding  Subpart  433.1  consisting  of 
sections  433.102  through  433.105:  (c) 
redesignating  sections  433.003,  433.003- 
70,  433.009,  433.011.  and  433.012  as 
sections  433.203.  433.203-70,  433.209, 
433.211,  and  433.212,  respectively  and 
designating  the  redesignated  sections  as 
subpart  433.2;  (d)  revising  the  FAR 
cross-referenced  section  numbers  33.003, 
33.009,  and  33.011(a)(4)  as  shown  in  the 
text  of  redesignated  sections  433.203(a), 
433.209,  and  433.211  to  read  as  33.203, 
33.209,  and  33.211(a)(4),  respectively; 
and  (e)  revising  the  AGAR  cross- 
referenced  section  number  433.003-70 
shown  in  the  text  of  redesignated 
section  433.211  to  read  as  433.203-70." 

List  of  Subjects  in  48  CFR  Part  433 

Government  procurement;  I*rotests, 
Disputes,  &  Appeals. 

Dated:  November  12, 1988. 
Charies  A.  Bucy, 
Acting  Director. 
|FR  Doc.  86-25915  Filed  11-18-86;  8:45  am) 

SILUNO  CODE  34ia-W-«l 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Experimental  Population  Status  for  an 
Introduced  Population  of  Red  Wolves 
In  Nortti  Carolina 

AOENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  determines  that  it  will  introduce 
mated  pairs  of  red  wolves  [Cam's  rufus) 
into  the  Alligator  River  National 
Wildlife  Refiige  (Refuge)  in  Dare  County. 
North  Carolina.  The  red  wolf  population 
in  Dare  County  and  the  adjacent  Tyrrell, 
Hyde,  and  Washington  Counties  is 
determined  to  be  a  nonessential 
experimental  population  according  to 
section  10(j)  of  the  Endangered  Species 
Act  of  1973  (ESA),  as  amended.  The  red 
wolf  is  now  extirpated  from  its  entire 
historic  range  in  the  southeastern  United 
States;  this  action  is  being  taken  in  an 
effort  to  reestablish  a  wild  population. 
The  experimental  population  status  is 
designated  because  section  10(j) 
authorizes  more  discretion  in  devising 
an  active  management  program  for  an 
experimental  papulation  than  for  a 
regularly  listed  species,  a  critical  factor 
in  insuring  that  other  agencies  and  the 
public  will  accept  the  proposed 
reintroduction.  An  experimental 
population  is  treated  as  a  threatened 
species  for  purposes  of  sections  4(d)  and 
9  of  the  Act.  which  prohibit  certain 
activities  involving  Hsted  species. 
Accordingly,  a  special  rule  for 
specifying  circumstances  under  which 
taking  of  introduced  red  wolves  will  be 
allowed  is  being  promulgated  in 
conjunction  wiui  the  nonessential, 
experimental  papulation  rule. 
Management  actions  that  would  involve 
take  include  recapture  of  wolves  to 
replace  transmitter  or  capture  collars, 
provide  routine  veterinary  care,  return 
animals  to  the  refuge  which  have 
strayed  outside  its  boundaries,  or  to 
return  to  captivity  animals  that  are  a 
threat  to  human  safety  or  property,  or 
which  are  severely  injured  or  diseased. 
The  nonessential  designation  is 
determined  because  the  species  is  fully 
protected  in  captivity  in  six  different 
locations,  and  all  animals  released  into 
the  wild  can  be  quickly  replaced  through 
captive  breeding.  When  not  on  National 
Wildlife  Refuge  or  National  Park  lands, 
a  nonessential  experimental  population 
is  treated  as  a  proposed  species,  rather 
than  a  listed  species,  for  purposes  of  the 


review  of  other  Federal  agency  actions 
under  section  7  of  the  ESA  (except  for 
section  7(a)(1),  whidi  applies  to  all 
experimental  populations).  No  conflicts 
are  envisioned  between  the  red  wolf 
reintroduction  and  any  existing  or 
anticipated  Federal  agency  actions  or 
traditional  public  uses  of  the  refuge  or 
surrounding  lands. 

DATES:  The  effective  date  of  this  rule  is 
December  19, 1986.  Although  red  wolves 
will  be  transported  to  North  Carolina 
prior  to  the  effective  date,  no  wolves 
will  be  released  until  next  spring,  well 
after  this  final  rule  becomes  effective. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment  during  normal  business 
hours  at  the  Endangered  Species  Field 
Office.  100  Otis  Street.  Room  224, 
Asheville,  North  Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Warren  T.  Parker,  Asheville 
Endangered  Species  Field  Supervisor 
(see  ADDRESSES  Section  above),  or  Mr. 
Marshall  P.  Jones.  Chief.  Endangered 
Species  Division.  U.8.  Fish  and  Wildlife 
Service.  75  Spring  Street,  SW..  Atlanta. 
Georgia  30303  (404/331-3580  or  FTS  242- 
3580). 
SUPPLEMENTARY  INFORMATION: 

Background 

Among  the  signficant  changes  made 
by  the  Endangered  Species  Act 
Amendments  of  1982.  Pub.  L  No.  97-304, 
was  the  creation  of  a  new  section  10(j) 
which  provides  for  the  designation  of 
speciHc  introduced  populations  of  listed 
species  as  "experimental  populations." 
Under  previous  authorities  in  the  Act. 
the  Service  was  permitted  to  reintroduce 
populations  into  unoccupied  portions  of 
a  listed  species  historic  range  when  it 
would  foster  the  conservation  and 
recovery  of  the  species.  Local  opposition 
to  reintroduction  efforts,  however, 
stemming  from  concerns  about  the 
restrictions  and  prohibitions  on  private 
and  Federal  activities  contained  in 
sections  7  and  9  of  the  Act.  severely 
handicapped  the  effectiveness  of  this  as 
a  management  tool.  Under  section  10(j). 
past  and  future  reintroduced 
populations  established  outside  the 
current  range,  but  within  the  species' 
historic  range,  may  now  be  designated, 
at  the  discretion  of  the  Service,  as 
"experimental."  Such  designations  will 
increase  the  Servicers  flexibility  to 
manage  these  reintroduced  populations 
because  such  experimental  populations 
may  be  treated  as  threatened  species. 
The  Service  has  much  more  discretion  in 
devising  management  programs  for 
threatened  species  that  for  endangered 
species,  especially  on  matters  regarding 
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inddental  or  regulated  takings.  Morever, 
experimental  populations  found  to  be 
"nonessential"  to  the  continued 
existence  of  the  species  in  question  are 
to  be  treated  as  if  they  were  only 
proposed  for  listing  for  purposes  of 
section  7  of  the  ESA,  except  as  noted 
below.  A  "nonessential"  experimental 
population  is  not  subject  to  the  formal 
consultation  requirement  of  section 
7(a)(2)  of  the  Act.  but  if  the  experimental 
population  is  found  on  a  National 
Wildlife  Refuge  or  National  Parte,  the 
full  protection  of  section  7  applies  to  - 
such  animals.  (The  provision  in  section 
7(a)(l]  applies  to  all  experimental 
populations.)  The  individual  organisms 
comprising  the  designated  experimental 
population  can  be  removed  from  an 
existing  source  or  donor  population  only 
after  it  has  been  detennined  that  their 
removal  itself  is  not  likely  to  jeopardize 
the  continued  existence  of  the  species, 
and  must  be  done  under  a  pennit  issued 
in  accordance  with  the  requirements  in 
50  CFR  17.22. 

The  species  included  in  this  final  rule 
is  the  red  wolf  [Cam's  rufiis],  an 
endangered  species  which  is  currendy 
extirpated  from  the  wild.  The  red  wolf 
was  originally  native  to  the  southeastern 
United  States  from  the  Atlantic  Coast 
westward  to  central  Texas  and 
Oklahoma  and  from  the  Gulf  of  Mexico 
to  central  Missouri  and  southern  Illinois. 
The  historic  relationship  of  the  red  wolf 
to  other  wild  canids  is  poorly 
understood,  but  it  is  thought  that  the  red 
wolf  coexisted  with  the  coyote  [Caius 
Jatrans]  along  its  western  range 
generally  along  the  line  where 
deciduous  cover  gave  way  to  open 
prairie  in  Texas  and  Oklahoma.  The 
gray  wolf  [Cam's  lupus]  is  believed  to 
have  frequented  the  range  north  of  the 
red  wolf,  but  probably  did  range  along 
higher  elevations  of  the  Appalachian 
Mountains  as  far  south  as  Georgia  and 
Alabama.  Historical  evidence  seems  to 
characterize  the  red  wolf  as  common  in 
the  vast  pristine  bottomland  riverine 
habitats  of  the  southeast,  and  especially 
numerous  in  and  adjacent  to  the 
extensive  "canebrakes"  that  occurred  in 
these  habitats.  The  canebrakes  harbored 
large  populations  of  swamp  and  marsh 
rabbits,  considered  likely  to  be  the 
primary  prey  species  of  the  red  wolf 
under  natural  conditions.  The  demise  of 
the  red  wolf  was  directly  related  to 
man's  activities,  especially  land 
changes,  such  as  the  drainage  of  vast 
wetland  areas  for  agricultiual  purposes; 
the  construction  of  dam  projects  that 
inimdated  prime  habitat;  and  predator 
control  efforts  at  die  private,  State,  and 
Federal  levels.  At  that  time  the  natural 
history  of  the  red  wolf  was  poorly 


understood,  and  like  most  other  large 
predators,  it  was  considered  a  nuisance 
species.  Today,  the  red  wolfs  role  as  a 
potentially  important  part  of  a  natural 
ecosystem,  if  it  can  be  successfully 
reintroduced,  is  better  appreciated. 
Furthermore,  it  is  now  clear  that 
traditional  controls  would  not  be  needed 
in  any  case;  the  red  wolf  would  pose  no 
threat  to  livestock  in  situations  where 
its  natural  prey,  especially  such  small 
mammal  species  as  rabbits  and 
opossums,  are  abundant.  Service  studies 
have  documented  that  there  is  an 
abundant  prey  base  at  the  Alligator 
River  National  WildMe  Refuge.  This 
was  one  of  the  criteria  used  to  select  it 
as  a  reintroduction  site. 

Man-caused  pressures  eventuaUy 
forced  the  red  wolf  into  the  lower 
Mississippi  River  drainage  and  lastly 
into  southeast  Texas  and  southwest 
Louisiana.  This  was  where  the  only 
surviving  population  remained  in  the 
mid-1970s  when  the  Service  decided  to 
trap  the  animals  and  place  them  in  a 
captive  breeding  program.  This  decision 
was  based  on  the  obviously  low  number 
of  animals  left  in  the  wild,  poor  physical 
condition  of  these  anifnalff  due  to 
internal  and  external  parasites  and 
disease,  and  the  treat  posed  by  an 
expanding  coyote  population  and 
consequent  inbreeding  problems.  A  Red 
Wolf  Captive  Breeding  Program  was 
established  by  contract  with  the  Paint 
Defiance  Zoological  Garden  of  the 
Metropolitan  Park  Board  of  Tacoma, 
Washington.  Soon,  thereafter,  40  wild- 
caught  adult  red  wolves  were  provided 
to  the  breeding  program,  and  ^e  first 
litter  of  pups  was  bom  in  May  1977. 
Since  then,  the  wolves  have  continued 
to  prosper  at  this  and  six  other  captive 
facilities  throughout  the  United  States. 
Witiiout  this  extreme  action  it  is  obvious 
that  the  species  would  now  be 
completely  extinct.  Throughout  this 
time,  however,  the  goal  of  the  Service's 
red  wolf  recovery  program  has 
continued  to  be  the  eventual  release  of 
at  least  some  of  the  captive  animals  into 
the  wild  to  establish  new,  self-sustaining 
populations. 

To  demonstrate  the  feasibility  of  such 
reintroductions  of  red  wolves,  the 
Service  conducted  carefully  planned 
experiments  in  1976  and  1978.  These 
experiments  involved  the  release  of 
mated  pairs  of  red  wolves  onto  Bulls 
Island,  a  4.000-acre  component  of  the 
Cape  Remain  National  Wildhfe  Refuge 
near  Charleston.  South  Carolina.  The 
results  of  these  planned  releases 
indicated  that  it  is  feasible  to 
reestablish  adult  wild-caught  red  wolves 
in  selected  habitats  in  the  wild.  The 
experiments  were  eventually 


terminated,  and  the  wolves  recaptured 
and  returned  to  captivity  all  in  good 
health.  Bulls  Island  was  not  large 
enough  to  support  a  self-sustaining 
population  of  wolves,  and  it  was  never 
intended  to  be  a  permanent 
reintroduction  site.  Observations  and 
conclusions  derived  from  these 
experiments,  plus  knowledge  gained 
with  wild-caught  but  captive-reared 
pups  in  Texas,  also  indicate  the 
potential  success  of  establishing  captive 
reared  populations  in  the  wild. 

Based  on  limited  historical  knowledge 
of  this  species,  it  is  believed  that  the  red 
wolf  would  thrive  in  dense  cover 
typified  by  large  acreages  of  bottomland 
vegetation  now  typically  found  in 
remnant  sites  throughout  the  Piedmont 
and  Coastal  Plain  regions  of  the 
southeastern  States.  Such  sites  would 
provide  the  small  mammal  prey  base 
and  the  denning  and  escape  cover 
required  by  the  species.  Ideally  such 
areas  would  also  be  isolated,  have  a  low 
human  encroachment  potential,  and  be 
secured  in  either  State  or  Federal 
ownership. 

A  great  deal  of  investigative  effort  by 
the  Fish  and  Wildlife  Service  since  1980 
has  been  directed  at  locating  suitable 
release  sites  throughout  the  historic 
range  of  the  red  wolf.  Apparently  ideal 
habitat  for  this  species  exists  within  the 
Alligator  River  National  Wildlife  Refuge 
in  Dare  and  Tyrrell  Counties,  North 
Carolina.  This  refuge  comprises  nearly 
120,000  acres  of  the  finest  weUand 
ecosystems  found  in  the  Mid-AUantic 
region.  Principal  natural  communities  in 
the  Refuge  include  broad  expanses  of 
palustrine  (non-riverine)  swamp  forests, 
pocosins,  and  freshwater  and  salt 
marshes.  Adjacent  to  the  refuge  is  a 
47,000-acre  U.S.  Air  Force  bombing 
range  with  similar  habitats.  The  very 
limited  live  ordnance  expended  by  the 
Air  Force  and  Navy  on  this  range  is 
restricted  to  two  extremely  small,  well 
defined,  and  cleared  target  areas 
(approximately  10  acres  each).  The 
establishment  of  an  experimental 
population  of  red  wolves  in  this  refuge 
will  greedy  enhance  the  recovery  of  this 
species  by  demonstrating  the  feasibility 
of  a  large  predator  reintroduction.  The 
approved  Red  Wolf  Recovery  Plan  calls 
for  the  establishment  of  three  self- 
sustaining  populations  before  the 
species  can  be  considered  for  possible 
downlisting  fitim  its  endangered  status. 
By  demonstrating  that  reintroductions  of 
red  wolves  into  suitable  habitats  is 
feasible,  the  Service  hopes  to  encourage 
other  Federal  land  management 
agencies  in  the  Southeast  to  become 
interested  in  further  reintroduction 
efforts. 
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Presently,  the  Fish  and  Wildlife 
Service's  Red  Wolf  Captive  Breeding 
Program  in  Washington  State  has  49 
animals.  One  small  captive  breeding 
program  near  St.  Louis,  Missouri,  has  12 
wolves,  and  19  other  animals  are  in  Bve 
public  and  private  zoos  in  the  United 
States.  The  Fish  and  Wildlife  Service 
has  full  responsibility  for  all  of  the  red 
wolves  in  captivity,  and  from  this 
captive  group  will  come  those  animals 
selected  for  a  reintroduction.  A 
reintroduction  project  at  the  refuge 
requires  the  removal  of  8  to  12  animals 
from  the  captive  program  over  a  period 
of  12  months.  Animals  selected  for 
reintroduction  to  the  wild  will  be  flown 
to  Norfolk,  Virginia,  in  the  fall  and 
transported  by  truck  to  the  refuge.  Each 
pair  will  be  placed  in  a  2,500-square  foot 
acclimation  pen  for  a  period  of  six 
months.  Acclimation  pens  will  be 
isolated  and  provided  maximum 
protection.  During  their  acclimation 
each  animal  will  be  fltted  with  a  radio 
collar  and  a  capture  collar  to  allow  the 
animals  time  to  adjust  to  the  collars  and 
also  to  insure  the  quick  retrieval  of  any 
animals  if  this  proves  necessary. 

During  the  early  spring  months  of 
1987,  three  pairs  of  mated,  acclimated 
red  wolves  will  be  released  on  a  2-week 
staggered  schedule.  They  will  be  closely 
monitored  via  telemetry  tracking  for  the 
first  4  to  6  weeks,  then  the  fi^quency  of 
monitoring  will  be  gradually  reduced 
after  each  pair  has  established  a  home 
range  on  the  refuge.  If  these  initial 
releases  are  judged  successful,  two  more 
mated  pairs  will  be  released  on  the 
refuge  the  following  spring  (1988)  after 
going  through  the  acclimation  process.  It 
is  anticipated  that  the  refuge  and 
adjacent  U.S.  Air  Force  lands  could 
eventually  sustain  a  red  wolf  population 
of  about  25  to  35  animals. 

Status  of  Reintroduced  Populations 

This  reintroduced  population  of  red 
wolves  is  designated  as  a  nonessential 
experimental  population  according  to 
the  provisions  of  section  10(j)  of  the  Act. 
The  experimental  population  status 
means  the  reintroduced  population  will 
be  treated  as  a  threatened  species, 
rather  than  an  endangered  species,  for 
the  purposes  of  sections  4(d]  and  9  of 
the  Act,  which  regulate  taking,  and  other 
actions.  This  enables  the  Service  to 
adopt  a  special  rule  which  is  less 
restrictive  than  the  mandatory 
prohibitions  covering  endangered 
species,  if  there  is  a  management  need 
for  more  flexibility  and  the  resulting 
protections  are  necessary  and  advisable 
for  the  conservation  of  the  red  wolf.  The 
Service  recognizes  that  circumstances 
could  arise  whereby  a  person  engaged 
in  an  otherwise  lawful  activity  such  as 


hunting  or  trapping,  might  accidently 
take  a  red  wolf  despite  the  exercise  of 
reasonable  due  care.  Where  such  a 
taking  was  unavoidable,  unintentional, 
and  did  not  result  from  negligent 
conduct  lacking  reasonable  due  care,  the 
Service  believes  that  no  legitimate 
conservation  purpose  would  be  served 
by  bringing  an  enforcement  action  under 
the  ESA.  Therefore,  upon  investigation 
of  a  taking,  the  Service  would  not 
prosecute  anyone  under  such 
circumstances.  In  addition,  red  wolves 
can  be  taken  in  defense  of  human  life 
(though  such  circumstances  are 
considered  extremely  unlikely  to  occur), 
provided  the  taking  is  immediately 
reported  to  the  Refuge  Manager.  Service 
and  State  employees  and  agents  would 
be  additionally  authorized  to  take 
animals  which  are  responsible  for 
depredations  to  livestock  or  property  by 
means  which  might  involve  injury  or 
death  only  if  it  hat  not  been  possible  to 
eliminate  such  threat  by  live  capturing 
and  releasing  the  red  wolf  unharmed  on 
the  refuge.  These  flexible  rules  are 
considered  a  key  to  public  acceptance  of 
the  reintroduced  population.  The  State 
of  North  Carolina  has  regulatory 
authority  to  protect  and  conserve  the 
species,  and  we  are  satisfied  that  the 
State's  regulatory  system  for 
recreational  activities  is  sufficient  to 
provide  for  conservation  of  the  red  wolf. 
No  additional  Federal  regulations  are 
needed. 

The  nonessential  status  is  appropriate 
for  the  following  reasons:  Although 
extirpated  from  the  wild,  the  red  wolf, 
nevertheless,  is  secured  in  seven  widely 
separate  captive  breeding  programs  and 
zoos  in  the  United  States.  The  existing 
captive  population  totals  80  animals, 
with  over  half  this  number  in  the  U.S. 
Fish  and  Wildlife  Service's  captive 
breeding  program  in  the  State  of 
Washington,  and  the  other  animals 
scattered  in  six  facilities  in  Louisiana, 
Texas,  Missouri,  Florida,  and  New  York. 
Given  the  health  checks  and  careful 
monitoring  that  these  animals  receive,  it 
is  highly  unlikely  that  disease  or  other 
natural  phenomena  would  threaten  the 
survival  of  the  species.  Furthermore,  the 
species  breeds  readily  in  captivity;  only 
five  members  of  the  existing  captive 
population  were  wild  caught,  with  all 
the  others  bom  since  1977  to  captive 
pairs.  Therefore,  the  taking  of  8  to  12 
animals  from  this  captive  assemblage 
would  pose  no  threat  to  the  survival  of 
the  species  even  if  all  of  these  animals, 
once  placed  in  the  wild,  were  to 
succumb  to  natural  or  man-caused 
factors. 

The  management  advantage  from  the 
nonessential  status  comes  from  the  fact 


that  it  would  change  the  application  of 
section  7  of  the  Act  (interagency 
consultation)  to  the  reintroduced 
population.  Off  of  the  refuge  [i.e.,  on  the 
Dare  County  Bombing  Range  or  on 
private  lands),  the  nonessential 
experimental  population  would  be 
treated  as  if  it  were  a  species  proposed 
for  listing,  rather  than  a  listed  species. 
This  means  that  only  two  provisions  of 
section  7  would  apply  on  these  non- 
Service  lands:  Section  7(a)(1),  which 
authorizes  all  Federal  agencies  to 
establish  conservation  programs;  and 
section  7(a)(4),  which  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  actions  that  are  likely  to 
jeopardizp  the  continued  existence  of 
the  species.  The  results  of  a  conference 
are  only  advisory  in  nature;  agencies  are 
not  required  to  refrain  from  commitment 
of  resources  to  projects  as  a  result  of  a 
conference.  There  are  in  reality  no 
conflicts  envisioned  with  any  current  or 
anticipated  management  actions  of  the 
Air  Force  or  other  Federal  agencies  in 
the  area.  The  presence  of  the  bombing 
range  is  in  fact  a  benefit,  since  it  forms  a 
secure  buffer  zone  between  the  refuge 
and  private  lands;  the  target  areas  that 
are  actually  fired  into,  as  previously 
discussed,  would  be  easily  avoided  by 
the  wolves.  Thus  there  would  be  no 
threats  to  the  success  of  the 
reintroduction  project  or  the  overall 
continued  existence  of  the  red  wolf  from 
these  less  restrictive  section  7 
requirements. 

On  the  Alligator  River  National 
Wildlife  Refuge,  on  the  other  hand,  the 
experimental  population  would  continue 
to  receive  the  full  range  of  protections  of 
section  7.  This  would  prohibit  the 
Service  or  any  other  Federal  agency 
from  authorizing,  functtng,  or  carrying 
out  an  action  on  the  refuge  which  is 
likely  to  jeopardize  the  continued 
existence  of  the  red  wolf.  Service 
regulations  at  50  CFR  17.83(b)  specify 
that  section  7  provisions  shall  apply 
collectively  to  all  experimental  and 
nonexperimental  populations  of  a  listed 
species,  rather  than  solely  to  the 
experimental  population  itself.  The 
Service  has  reviewed  all  ongoing  and 
proposed  uses  of  the  refuge,  including 
traditional  trapping  and  hunting  with  or 
without  dogs,  and  found  that  none  of 
these  would  jeopardize  the  continued 
existence  of  the  red  wolf,  nor  would 
they  adversely  affect  the  success  of  the 
reintroduction  effort. 

Location  of  Reintroduced  Population 

Since  the  red  wolf  ia  recognized  as 
extinct  in  the  wild,  this  reintroduction 
site  fulfills  the  requirement  of  section 
10(j)  that  an  experimental  population  be 
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geographically  isolated  and/or  easily 
discernible  from  existing  populations. 
As  previously  described,  the  release 
sites  are  in  the  Alligator  River  National 
Wildlife  Refuge  in  Dare  County.  North 
Carolina,  in  the  extreme  northeast 
comer  of  the  State,  just  inland  from  the 
Outer  Banks.  The  experimental 
population  designation  is  also  being 
extended  to  Tyrrell  County  (which 
includes  a  small  portion  of  the  Refuge 
lying  west  of  the  Alligator  River)  as  well 
as  the  adjacent  Washington  and  Hyde 
Counties. 

Management 

This  reintroduction  project  will  be 
undertaken  by  the  Service.  Present  plans 
call  for  the  acclimation  of  wolves  for  6 
months  in  captive  pens  on  the  refuge, 
followed  by  release  of  six  animals  in  the 
spring  of  1987,  and  if  that  is  successful, 
by  the  release  of  two  additional  pairs 
the  next  spring.  Animals  released  will 
be  adult,  previously  mated  pairs. 
Releases  will  be  staggered  at  2-week 
intervals.  Reintroduced  animals  will  be 
closely  monitored  via  telemetry  during 
the  first  3  to  5  weeks  following  release. 
After  this  initial  monitoring  phase, 
periodic  checks  will  be  made  to 
determine  if  established  home  ranges 
are  being  maintained.  It  is  anticipated 
that,  because  of  the  size  and  habitat 
characteristics  of  the  reintroduction 
area,  animals  will  remain  within  the 
boundaries  of  the  refuge  and  adjacent 
military  lands.  The  public  will  be 
instructed  to  immediately  report  any 
observation  of  a  red  wolf  off  Federal 
lands  to  the  refuge  manager.  The  Service 
will  then  take  appropriate  actions  to 
recapture  and  return  the  animal  to  the 
refuge. 

Take  of  animals  by  the  public  will  be 
discouraged  by  an  extensive  information 
and  education  program  and  by  the 
assurance  that  all  introduced  animals 
will  be  radio-collared  and,  thus  easy  to 
locate  if  they  leave  the  refuge.  The 
public  will  be  encouraged  to  cooperate 
with  the  Service  in  attempts  to  maintain 
the  animals  on  the  release  site.  In 
addition,  there  will  be  no  penalty  for 
taking  a  red  wolf  where  the  take, 
incidental  to  an  otherwise  lawful 
activity  was  unavoidable,  unintentional, 
and  did  not  result  from  negligent 
conduct  lacking  reasonable  due  care, 
provided  the  taking  is  immediately 
reported  to  the  refuge  manager.  Service 
and  State  employees  and  agents  would 
be  additionally  authorized  to  take 
animals  which  need  special  care  or 
which  are  responsible  for  depredation  to 
livestock  or  property  only  if  it  has  not 
been  possible  to  eliminate  such  threat 
by  live  capturing  and  releasing  the 
specimen  unharmed  on  the  refuge.  Take 


procedures  in  such  instances  would 
involve  live  capture  and  removal  to  a 
remote  area,  or  if  the  animal  is  clearly 
unfit  to  remain  in  the  wild,  return  to  the 
captive  breeding  facility.  Killing  of 
animals  would  be  a  last  resort;  lethal 
takes  are  authorized  only  if  live  capture 
attempts  failed  or  there  was  some  clear 
danger  to  human  life.  These  flexible 
rules  are  considered  a  key  to  public 
acceptance  of  the  reintroduced 
population. 

Utilizing  information  gained  from  this 
initial  5-year  period,  an  overall 
assessment  of  the  success  of  the 
reintroduction  will  be  made  at  the  end 
of  the  fifth  year.  This  assessment  will 
include  public  meetings  in  the  Dare 
County  area  to  ascertain  pubhc  attitudes 
that  have  developed  towtu-d  the  red 
wolf.  In  consultation  with  the  North 
Carolina  Wildlife  Resources 
Commission,  a  determination  will  then 
be  made  regarding  the  futiu« 
management  of  wolves  that  leave  the 
refuge/bomb  range  area.  This 
assessment  will  provide  the  Service  the 
information  needed  to  initiate  the  next 
management  phase  for  the  Alligator 
River  population  and  to  consider 
additional  red  wolf  introductions  in 
accordance  with  the  recovery  goals 
identified  for  this  species. 

This  reintroduction  is  not  expected  to 
conflict  with  existing  or  proposed 
human  activities  or  hinder  the  utilization 
of  the  Alligator  River  National  Wildlife 
Refuge  by  the  pubhc.  Additionally,  the 
presence  of  these  animals  is  not 
expected  to  impact  the  ongoing 
activities  designated  for  this  national 
wildlife  refuge.  Utilization  of  the  refuge 
for  the  establishment  of  a  red  wolf 
population  is  consistent  with  the  legal 
responsibility  of  the  Service  to  enhance 
the  wildlife  resources  of  the  United 
States. 

As  described  above,  no  extant 
populations  are  available  to  provide 
animals  for  this  reintroduction. 
Therefore,  the  Service  believes  that  this 
reinfroduction  will  result  in  the 
establishment  of  the  only  viable  wild 
population.  With  a  successful 
reinfroduction,  the  Service  can  begin  to 
consider  additional  sites  and  proceed 
with  the  expectation  that  recovery  of 
this  species  is  attainable.  In  addition, 
there  are  no  existing  or  anticipated 
Federal  and/or  State  actions  identified 
for  this  release  site  which  are  expected 
to  affect  this  experimental  population. 
For  all  of  these  reasons,  the  Service 
finds  that  the  release  of  an  experimental 
population  of  red  wolves  will  further  the 
conservation  of  this  species.  See  ESA, 
section  10(j)(2)(A);  50  CFR  17.81(b). 


On  July  24, 1986,  the  Service 
published,  in  the  Federal  Register  (51  FR 
28564),  a  proposal  to  introduce  mated 
pairs  of  red  wolves  into  the  Alligator 
River  Refuge  and  to  determine  this 
population  to  be  a  nonessential, 
experimental  population  according  to 
section  10{j)  of  the  Endangered  Species 
Act  of  1973  (ESA).  as  amended.  That 
proposal  provided  information  on  the 
species'  biology,  status,  and  recovery 
potential,  as  well  as  possible 
implications  of  reintroducing  the  red 
wolf  to  the  refuge. 

Summary  of  Comments  and 
Recommendations 

In  the  July  24, 1986,  proposed  rule  (51 
FR  26564)  all  interested  parties  were 
requested  to  submit  comments  that 
might  contribute  to  the  development  of  a 
final  decision  on  the  proposed  rule. 
Appropriate  State  and  Federal  agencies, 
scientific  and  environmental 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  45-day  comment  period  was 
provided.  A  total  of  12  letters  were 
received.  Specific  issues  addressed  by 
the  commenters  and  the  Service 
response  to  each  are  presented  below. 

1.  General  Comments  of  Support 

The  Edison  Electric  Institute 
commented  that  they  support  the 
reintroduction  effort  and  expressed  the 
opinion  that  the  red  wolf  project  should 
be  a  model  for  reintroduction  of  other 
endangered  species. 

The  Tennessee  Valley  Authority 
expressed  thefr  support  for  the 
reintroduction,  sfressing  the  importance 
of  the  1982  Amendment  to  the 
Endangered  Species  Act  which  allows 
for  the  experimental  designation  of 
animals  selected  for  reintroduction. 

The  Secretary  of  the  North  Carolina 
Department  of  Natural  Resources  and 
Community  Development  expressed  his 
agency's  support  for  the  project  and 
underscored  his  view  that  the  effort  will 
provide  not  only  a  positive  impact  on 
the  preservation  of  the  red  wolf,  but  also 
a  greater  goal,  which  is  education.  His 
letter  went  on  to  underscore  the  vital 
role  that  captive  environments  such  as 
zoos  can  play  in  the  preservation  of 
species.  The  importance  of  captive 
programs  in  many  endangered  species 
endeavors  was  also  voiced  by  the 
American  Association  of  Zoological 
Parks  and  Aquariums  and  by  the  Point 
Defiance  Zoo  and  Aquarium  in  Tacoma, 
Washington. 

Response:  The  Service  strongly 
concurs  with  the  key  role  of  zoos  and 
other  captive  breeding  programs  in 
endangered  species  management,  and 
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the  importance  of  the  experimental 
population  provisions  added  to  the  Act 
in  1982  in  fostering  endangered  species 
conservatitML 

2.  Comments  Concerning  Taking  of  Red 
Wolves 

The  Defenders  of  Wildlife,  the 
National  Audubon  Society,  The  Humane 
Society  of  the  United  States  and  the 
National  Wildlife  Federation  each 
expressed  strong  support  for  the 
proposal,  but  obiected  to  the  proposed 
incidental  take  provision  as  being  both 
unnecessary  and  subject  to 
misinterpretation.  These  organizations 
shared  the  view  that  this  language  could 
be  construed  to  mean  that  the  Service 
would  invite  or  condone  the 
indiscriminate  killing  of  red  wolves. 

Response:  After  reconsideration  of 
this  issue,  the  Service  agrees  that  the 
language  in  the  proposed  special  rule  is 
difficult  to  interpret,  although  the 
coverage  of  the  incidental  take 
exception  in  proposed  \  17.84(c](4](i) 
was  clearly  intended  by  the  Service  to 
be  limited  to  unintentional  taking  that 
results  from  otherwise  lawful 
recreational  activities.  The  Service  did 
not  intend  to  allow  indiscriminate  killing 
of  red  wolves  through  the  language  of  its 
proposed  rule.  Nevertheless,  to  avoid 
any  possible  confusion,  the  special  rule 
has  been  revised  to  delete  this  language. 
Instead,  the  enforcement  policy  of  the 
Service  with  regard  to  the  accidental 
taking  of  a  red  wolf  has  been  clarified  in 
the  preamble  to  this  final  rule  (see 
"Background"  section].  In  essence,  there 
will  be  no  penalty  where  the  take  of  a 
red  wolf,  incidental  to  an  otherwise 
lawful  activity,  was  unavoidable, 
unintentional,  and  did  not  result  from 
negligent  conduct  lacking  reasonable 
due  care,  provided  the  taking  is 
immediately  reported  to  the  refuge 
manager. 

The  Wildlife  Information  Center 
requested  that  only  live  traps  be  used 
should  it  be  necessary  for  the  Service  to 
remove  wolves  from  the  project  area. 

Response:  The  Service  will  make 
every  effort  to  keep  red  wolves  on  the 
refuge,  but  if  an  animal  leaves  the 
refuge/bombing  range  area,  the  Service 
intends  to  recapture  it  and  return  it  to 
captivity,  utilizing  the  capture  collar  that 
each  animal  will  wear  upon  release. 
Upon  receiving  a  coded  radio  signal,  this 
collar  is  activated,  the  wolf  is  sedated, 
and  then  the  animal  is  located  by  radio 
transmitter  signal.  Should  the  capture 
collar  fail,  individual  animals  would  be 
tracked  by  transmitter  and  darted 
utilizing  a  standard  gas  powered  capture 
gun.  The  use  of  live  traps  in  this 
particular  habitat  type,  coupled  with  a 
high  black  bear  population,  would  be 


cost  prohibitive  and  inefficient.  A  basic 
premise  adopted  by  the  Service  for  this 
project  is  that  when  a  red  wolf  must  be 
recaptured,  it  should  be  done  as  quickly 
and  humanely  as  possible. 

The  North  Carolina  Farm  Bureau 
stated  that  livestock  owners  should  be 
allowed  to  take  red  wolves  that  are 
engaged  in  livestock  depredation,  rather 
than  having  to  wait  for  a  Fish  and 
Wildlife  Agent  or  State  Wildlife 
Conservation  Officer  to  prove  that 
depredations  were  actually  occurring. 

Response:  Since  an  ample  prey  base 
exists  on  the  refuge/bomb  range  area, 
the  Service  sees  very  little  likelihood  of 
conflicts  with  the  small  amount  of 
livestock  which  exists  in  Dare  County. 
In  the  unlikely  event  one  or  more  red 
wolves  should  stray  far  enough  from  the 
refuge  to  encounter  livestock,  the 
Service  would  ask  that  local  farmers 
immediately  contact  the  refuge  manager. 
However,  if  one  or  more  red  wolves  are 
actually  preying  on  livestock.  Service  or 
State  employees  would  be  empowered 
to  take  the  offending  animals. 
Furthermore,  nothing  in  the  proposed 
rule  was  intended  to  interfere  with  a 
livestock  owner  actually  protecting  his 
property  firom  other  predators  such  as 
wild  dogs,  which  are  a  much  more 
probable  threat  than  red  wolves. 

3.  Comments  Concerning  Hunting  and 
Trapping  on  the  Refuge 

The  Executive  Director  of  the  North 
Carolina  Wildlife  Resources 
Commission  expressed  the  support  of 
his  agency  for  the  project  so  long  as 
traditional  huntii^g  and  trapping  on  the 
refuge  is  permitted. 

The  Humane  Society  of  the  United 
States  expressed  opposition  to  hunting 
and  trapping  on  the  refuge  after  red 
wolves  are  released.  Similarly,  the 
Wildlife  Information  Center  stated  that 
since  the  Service  could  not  guarantee 
that  red  wolves  will  not  be  shot  or 
accidentally  trapped,  all  hunting  and 
trapping  should  be  prohibited. 

The  Defenders  of  Wildlife  cautioned 
that  the  Service  may  have  been 
premature  to  judge  that  no  traditional 
uses  of  the  refuge-would  jeopardize  the 
wolves  or  interfere  with  the  success  of 
the  project. 

Response:  The  Service's  underlying 
philosophy  regarding  ihe  compatibility 
of  the  red  wolf  reintroduction  and 
traditional  recreational  uses  of  the 
refuge  is  based  on  both  immediate  and 
long-term  conservation  needs.  First  of 
all,  the  whole  intent  of  the  experimental 
population  provision  of  the  Act  is  to 
eliminate  the  requirement  for  absolute 
protection  of  reintroduced  animals,  in 
order  to  foster  the  chances  of 
reintroduction.  The  insistence  of  a 


guarantee  that  no  animals  will  ever 
succumb  to  man-caused  factors  could 
preclude  the  use  of  this  innovative 
provision  of  the  Act.  Without 
management  flexibility,  the  current 
reintroduction  effort  would  be  much  less 
likely  to  succeed.  The  Service's  second 
premise  deals  with  the  long-term 
prospects  this  species  has  for  recovery 
in  the  wild.  The  recovery  plan  calls  for 
establishment  of  three  self-sustaining 
populations  before  the  species  can  be 
considered  for  possible  downlisting.  If 
traditional  uses  of  the  refuge  have  to  be 
significantly  modified  or  altered  to 
accommodate  red  wolves,  it  is  going  to 
be  very  difficult,  if  not  impossible,  to 
approach  other  public  land  management 
agencies  to  permit  wolf  reintroductions 
on  their  lands.  The  best  information 
indicates  that  known  uses  such  as 
hunting  and  trapping  are  compatible 
with  red  wolf  introduction.  As 
information  is  gathered  during  the 
monitoring  of  released  wolves,  we  will 
continue  to  evaluate  the  compatibility  of 
these  uses  with  the  needs  of  the  red  wolf 
and  make  appropriate  determinations. 

4.  Comments  Regarding  Removal  of 
Wolves  From  the  Captive  Population 

The  Wildlife  Information  Center 
expressed  concern  over  the  number  of 
red  wolves  [8-12]  proposed  for  removal 
from  the  total  captive  population  of  63 
animals;  they  suggested  that  no  more 
than  six  captive  red  wolves  be  selected 
for  the  project. 

The  National  Wildlife  Federation 
expressed  a  related  concern  that  the 
Service  may  be  overoptimistic  in 
concluding  that  all  animals  can  be 
quickly  replaced  through  captive 
breeding,  since  it  has  taken  10  years  to 
build  up  the  current  captive  population; 
they  urged  the  Service  to  minimize 
losses  of  released  wolves  rather  than  to 
rely  on  supplementing  the  reintroduced 
population  with  additional  captive  red 
wolves. 

Response:  The  Service  is  confident 
that  any  wolves  lost  in  the 
reintroduction  attempt  at  Alligator  River 
Refuge  can  be  replaced  in  the  next 
breeding  season.  The  Service  currently 
plans  to  limit  releases  to  no  more  than 
12  animals.  This  number  is  based  on  a 
proportion  of  the  predicted  eventual 
population  the  area  will  sustain  (25  to  35 
animals  of  all  age  classes),  which  in  turn 
reflects  the  magnitude  of  the  available 
prey  base,  the  acreage  available  to  the 
project,  and  the  approximate  home 
range  of  the  animals,  as  determined  in 
Texas  and  Louisiana  during  the  late 
1970s  by  radio  telemetry  investigations. 
The  reproductive  vigor  of  the  red  wolf 
has  been  amply  demonstrated  at  the 
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Services'  captive  breeding  project  in 
Washington  State  and  at  other  captive 
facilities;  in  fact,  since  pubUcation  of  the 
proposed  rule,  the  captive  breeding 
program  has  produced  17  additional 
offspring,  bringing  the  present  captive 
population  to  80  red  wolves  in  the 
program  nationwide.  Furthermore,  the 
overall  captive  population  size  could  be 
even  greater,  except  that  it  has  been 
necessary  to  suppress  reproduction  in 
order  to  keep  numbers  within  the 
capability  of  current  facilities.  Thus  the 
Service  has  carefully  evaluated  the 
numerical  status  of  this  species  and  has 
determined  that  the  taking  of  8  to  12 
animals  from  this  captive  assemblage 
would  pose  no  threat  to  the  survival  of 
the  species,  even  if  all  of  these  animals 
succumb  to  natural  or  man-caused 
factors. 

5.  Comments  on  Ecological  Suitability  of 
the  Refuge  to  Support  Red  Wolves 

The  President  of  the  North  Carolina 
Farm  Bureau  Federation  stated  his  view 
that ". . .  the  introduction  of  another 
predator  into  the  refuge  would  be  a 
mistake,  and  that  the  impact  that  this 
would  have  on  other  wildlife 
populations  in  the  area  (such  as  black 
bears)  has  not  been  fully  considered." 
The  American  Farm  Bureau  similarly 
noted  that  there  has  been  no 
determination  of  the  effects  of  the  red 
wolf  reintroduction  ". . .  on  all  wildlife 
and  plants  within  the  'food  chain.'  " 

Response:  Although  little  factual  data 
is  available  regarding  the  interactions  of 
red  wolves  and  black  bears,  there  is 
abundant  evidence  that  black  bears  and 
gray  wolves  coexist  in  harmony  in 
Minnesota  and  throughout  Canada  and 
Alaska.  More  generally,  based  on 
previous  trial  releases  of  red  wolves  in 
South  Carolina  in  1976  and  1978  and  on 
the  limited  historical  knowledge  of  the 
species  in  Louisiana  and  Texas,  the 
Service  does  not  expect  the  red  wolf  to 
disrupt  any  of  the  dynamic  natural 
process  on  the  refuge.  During  the  6- 
month  acclimation  period,  surveys  of 
pre-release  biomass  will  be  conducted 
in  various  habitat  types  on  a  per  acre 
basis.  After  the  wolves  are  released, 
these  surveys  will  be  duplicated  and 
trends,  if  any.  determined. 

The  American  Farm  Bureau  expressed 
concerns  that  the  Service  had  no  data, 
but  had  only  made  a  guess,  about 
whether  there  is  an  adequate  prey  base 
to  support  a  population  of  red  wolves  on 
the  refugj.  It  also  questioned  whether 
the  refuge  is  within  the  historic  range  of 
the  red  wolf  and  whether  the  habitat  is 
suitable  for  the  species,  requesting  the 
Service  to  specify  how  much  of  the  total 
acreage  is  actually  usable. 


Response:  The  Service  has  conducted 
extensive  small  mammal  surveys  on 
portions  of  the  refuge,  especially  in 
habitats  that  appeared  to  sustain  a  low 
density  of  probable  prey  species,  such 
as  the  large  acreage  of  pond  pine 
pocosin  north  of  U.S.  64.  This  habitat 
type  was  found  to  sustain  at  least 
moderate  populations  of  white-footed 
and  golden  mice,  southeastern  shrews, 
marsh  rabbits,  and  gray  squirrels.  This 
area  is  also  inhabited  by  a  fair 
population  of  bobcats.  Other  portions  of 
the  refuge  tend  to  have  more  edge  effect 
and  thus  carry  higher  populations  of 
marsh  rabbits  and  a  variety  of  other 
small  mammals  which  would  serve  as  a 
substantial  prey  base  for  the  red  wolf. 

Regarding  historic  range  of  the 
species,  current  investigations  have 
determined  that  the  red  wolf  occurred 
within  recent  historic  time  as  far  north 
along  the  Atlantic  seaboard  as 
Delaware  and  southeastern 
Pennsylvania.  In  terms  of  habitat 
suitability,  the  limited  available 
historical  information  indicates  the  red 
wolf  preferred  areas  with  thick 
understory.  In  earlier  times  these  were 
overflow  river  swamps  with  extensive 
canebrakes  and  associated  vegetation. 
Habitats  found  within  the  Alligator 
River  Refuge  typify  this  habitat  type  to  a 
large  degree.  About  70  percent  of  die 
refuge  is  made  up  of  impenetrable 
pocosins  of  various  types,  and  20 
percent  or  so  is  fresh  water  swamp 
habitat  along  the  Alligator  River.  The 
remaining  habitat  of  the  refuge  is  made 
up  of  a  pine  ridge,  roads,  streams,  and 
small  clearings.  TTie  Service  expects  the 
red  wolf  to  utilize  all  of  these  habitats 
but  primarily  to  utilize  the  thick 
pocosins,  which  total  more  than  100,000 
acres  in  the  refuge/bombing  range 
complex. 

ft  Comments  on  Documentation  and 
Public  Notification  of  the  Proposal 

The  American  Farm  Bureau  objected 
to  the  fact  that  the  Service  has  not 
prepared  a  "legally  sufficient  biological 
assessment"  for  the  project. 

Response:  The  Service  believes  that 
the  Farm  Bureau  has  misunderstood  the 
nature  of  such  a  document.  Under  50 
CFR  402.12(b)(1)  [see  51  FR  19926. 19960 
(June  3. 1986]]  a  biological  assessment 
must  be  prepared  for  any  Federal  action 
that  is  a  major  construction  activity 
prior  to  entering  into  consultation  under 
section  7(a)(2).  Such  a  document  has  no 
relationship  to  the  process  of 
designating  an  experimental  population 
or  reintroducing  red  wolves  under 
section  10(j)  of  the  Act.  because  the 
establishment  of  this  experimental 
population  does  not  involve 
construction  activities  that  fall  within 


the  defmition  of  "major  construction 
activity,"  nor  does  this  rule  constitute  a 
"major  Federal  action"  for  purposes  of 
the  National  Environmental  Policy  Act. 
See  50  CFR  401.02  (51  FR  19926, 19958 
Oune  3, 1986)].  If  the  Farm  Bureau's 
intent  was  to  refer  to  general  biological 
studies  of  the  suitability  of  the  area,  the 
Service  reviewed  all  available 
information  on  refuge  habitats  and  red 
wolf  habits,  conducted  studies  of  the 
prey  base  on  the  refuge,  and  consulted 
wolf  experts  prior  to  preparation  of  the 
proposal,  to  insure  that  there  is  a 
scientific  consensus  that  the  refuge  is 
indeed  suitable  for  a  red  wolf 
reintroduction.  These  are  dociunented  in 
the  Service's  technical  proposal. 

The  American  Farm  Bureau  went  on 
to  express  the  opinion  that  the  Service 
had  not  adequately  considered  State 
and  local  laws  and  the  impact  on  local 
agricultural  interests.  It  also  stated  that 
the  draft  environmental  assessment 
should  have  received  wider  distribution 
to  possible  affected  agencies  and 
agricultural  interests  within  the  State. 

Response:  The  project  has  been 
carefully  reviewed  at  various  levels 
within  the  State  government  of  North 
Carolina.  The  Wildlife  Resources 
Commission  has  been  aware  of  the 
proposal  from  its  inception,  and  the 
project  has  been  presented  twice  in 
detail  to  the  wildlife  commissioners  at 
scheduled  meetings  with  agendas 
publicized  in  advance.  The  Service 
consulted  in  detail  with  the  North 
Carolina  Commissioner  of  Agricultiu-e 
and  with  other  staff  of  the  State 
Department  of  Agricidture.  Staff  of  the 
Animal  and  Plant  Health  Inspection 
Service  of  the  Federal  Department  of 
Agriculture  (which  is  responsible  for 
animal  damage  control  activities)  were 
likewise  consulted.  At  the  local  level, 
the  Dare  County  Commissioners  have 
reviewed  the  project  and  publicly  voted 
to  support  the  proposal.  No  State  or 
local  entity  has  advised  the  Service  of 
any  laws  diat  this  proposal  would 
violate.  Regarding  the  environmental 
assessment  the  announcement  of  its 
availabihty  was  included  in  the 
proposed  rule,  copies  of  which  were 
provided  to  numerous  interested  parties 
throughout  the  State.  Two  requests  for 
copies  of  the  environmental  assessment 
were  received,  and  copies  were 
provided.  As  noted  elsewhere  in  this 
rule,  the  Service  has  determined  that 
this  action  is  not  a  major  Federal  action 
necessitating  the  preparation  of  an 
Environmental  Impact  Statement. 

7.  Other  Red  Wolf  Protection  Issues 

The  National  Wildlife  Federation  also 
urged  the  Service  to  closely  monitor  the 
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wolves  and  their  offspring  for  diseases, 
such  as  distemper  and  canine  pervo 
virus,  that  can  be  transmitted  to  the 
wolves  from  domestic  dogs  on  the 
refuge;  expressed  concerns  about 
releases  of  deer  dogs  near  red  wolf 
acclimatirai-release  sites  during  the 
hunting  season;  and  suggested  that 
speed  limit  warning  signs  and  "rumble 
stripe"  be  installed  on  portions  of  State 
Hi^ways  64  and  264  within  the  refuge 
to  alert  motorists  of  the  possible 
presence  of  red  wolves  in  the  area. 

Response:  The  Service  agrees  with  the 
intent  of  each  of  these  comments.  Close 
monitoring  of  wolves  and  their  offspring 
for  diseases,  injuries,  behavioral 
abnormalities,  and  other  problems  will 
be  a  routine  part  of  the  reintrodoction. 
Access  to  the  acclimation/release  site 
areas  will  be  limited  within  a  one-half 
mile  radius  of  each  site.  Regarding 
measures  to  Umit  speeds  on  hi^ways, 
the  Service  agrees  conceptually  with 
these  suggestions,  and  will  discuss  the 
issues  with  the  North  CaroUna 
Department  of  Transportation. 

The  National  Wildlife  Federation  also 
expressed  concern  over  the  use  of 
language  in  the  proposal  that 
perpetuates  the  fallacy  that  wolves  are  a 
threat  to  human  life,  and  recommended 
that  the  Service  delete  all  references  in 
the  final  regulation  to  "life  threatening" 
conflicts. 

Response:  The  Service  certainly 
agrees  that  red  wolves  released  into  the 
refuge  for  the  reintroduction  attempt 
will  in  reaUty  never  prove  a  threat  to 
any  humans  in  the  area.  In  fact,  as  the 
results  of  the  1978  experiment  in  South 
Carolina  showed,  it  is  very  likely  that 
humans  will  rarely,  if  ever,  even  see  red 
wolves  in  the  vast  and  impenetrable 
habitat  of  the  refuge.  However,  as  noted 
previously,  under  some  circumstances  it 
might  be  difficult  or  impossible  to 
distinguish  a  red  wolf  &om  a  more 
realistic  threat,  a  feral  dog.  The  Service 
will  expect  that  a  person  in  such 
circumstances  will  use  all  reasonable 
means  to  avoid  a  response  not 
proportionate  to  the  perceived  threat, 
but  in  a  potentially  life-threatening 
situation  the  Service  does  not  expect  a 


person  to  hesitate  in  self-defense  or 
defending  others  while  attempting  to 
make  an  identification  of  the  animal  A 
related  consideration  for  the  Service  in 
developing  the  special  rule  has  been  the 
need  to  foster  public  acceptance  of  the 
red  wolf  population.  The  knowledge 
people  have  about  the  degree  of  threat 
posed  by  a  red  wolf  still  varies  widely. 
At  the  end  of  the  5-year  experimental 
phase  of  the  project,  the  Service  will  be 
most  interested  in  assessing  changes  in 
public  attitude  regarding  wolves.  During 
the  interim,  the  Service  is  of  the  opinion 
that  the  language  as  expressed  in  the 
proposed  rule  should  be  retained. 

National  Environmental  Policy  Act 

An  environmental  assessment  under 
NEPA  has  been  prepared  and  is 
available  to  the  public  at  the  Service's 
Asheville  Field  Office  (see  ADDRESSES 
section),  Atlanta  Regional  Office  (see 
FOR  FURTHER  MFOIIMATION  CONTACT 
section),  or  the  Office  of  Endangered 
Species,  1000  N.  Glebe  Road,  Arlington, 
Virginia  22201  (202/235-2760).  It  has 
been  determined  that  this  action  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(implemented  at  40  CFR  Parts  1500 
through  1508). 

Executive  Order  12291,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  this  is  not  a  major  rule 
as  defined  by  Executive  Order  12291; 
that  the  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354).  The  introduction 
site  occurs  within  15  miles  of  Atlantic 
Ocean  resorts  in  a  region  along  the 
Outer  Banks  that  can  be  considered  a 
high  use  area  for  vacations  and  wildlife 
enthusiasts.  However,  the  mainland 
portion  of  Dare  County  is  not  in  the 
vicinity  of  a  high  concentration  of  year- 
round  inhabitants.  The  refuge  has  been 


set  aside  by  the  Federal  government  for 
wildlife  use.  The  introduction  of  a 
nonessential  experimental  population 
into  this  refuge  and  the  use  by  these 
animals  of  adjacent  Federal  lands  is 
compatible  with  current  utilization  of 
the  refuge  and  adjacent  Federal  lands 
and  is  expected  to  have  no  adverse 
impact  on  public  use  days.  It  is 
reasonable  to  expect  some  increase  in 
visitor  use  of  the  refuge  after  the  release 
of  the  red  wolves.  No  private  entities 
will  be  affected  by  this  action.  The  rule 
as  presented  does  not  oontain  any 
information  collection  or  record  keeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 


Authors 

The  principal  authors  of  this  rule  are 
Warren  T.  Parker,  Endangered  Species 
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(704/259-0321),  Marshall  P.  Jones, 
Atlanta  Regional  Office.  Atlanta, 
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Poulos,  Office  of  Endangered  Species, 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgatian 
PART  17— {AMENDED} 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  U.S.  Code  of 
Federal  Regulations,  is  hereby  amended 
as  set  forth  below: 

1.  The  authority  citation  for  Psirt  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-206. 87  Stat  884:  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L.  95-632,  92  StaL 
3751:  Pub.  L  96-159.  93  Stat  1225:  and  Pub.  L 
97-304,  96  Stat.  1411  (16  U,S.C.  1531  et  seq.). 

2.  Section  17.11(h)  is  amended  by 
revising  the  entry  for  dris  "red  woir* 
species  to  read  as  shown  below: 

§17.11    Endangared  and  threatened 
wIMUfe. 


(h)  *  *  * 
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3.  Section  17.84  is  amended  by  adding 
new  paragraph  (c]  as  follows: 

S17.M    Special  nites— vertebrates. 

•        •        •        •        * 

(c)  Red  wolf  [Canis  rufus).  (1)  The  red 
wolf  population  identified  in  paragraph 
(c)(9]  of  this  section  is  a  nonessential 
experimental  population. 

(2)  No  person  may  take  this  species, 
except  as  provided  in  paragraphs  (c)(3] 
through  (5)  and  (10)  of  this  section. 

(3)  Any  persoo  widi  a  valid  pemit 
issued  by  the  Service  under  §  17.32  may 
take  red  wolves  for  educational 
purposes,  scientific  purposes,  the 
enhancement  of  propagation  or  survival 
of  the  species,  zoological  exhibition,  and 
other  conservation  purposes  consistent 
with  the  Act  and  in  accordance  with 
applicable  State  fish  and  wildlife 
conservation  laws  and  regulations; 

(4)  Any  person  may  take  red  wolves 
in  defense  of  that  person's  own  life  or 
the  lives  of  others,  Provided  that  such 
taking  shall  be  immediately  reported  to 
the  refuge  manager,  as  noted  in 
paragraph  (c](6)  of  this  section. 

(5)  Any  employee  or  agent  of  the 
Service  or  State  conservation  agency 
who  is  designated  for  such  purposes, 
when  acting  in  tfie  course  of  official 
duties,  may  take  a  red  wolf  if  such 
action  is  necessary  to: 

(i)  Aid  a  sick,  injured,  or  orphaned 
specimen; 

(ii)  Dispose  of  a  dead  specimen,  or 
salvage  a  dead  specimen  which  may  be 
useful  for  scientific  study; 

(iii)  Take  an  animal  which  constitutes 
a  demonstrable  but  nonimmediate  threat 
to  human  safety,  or  which  is  responsible 
for  depredations  to  lawfully  present 
domestic  animals  or  other  personal 
property,  if  it  has  not  been  possible  to 
otherwise  eliminate  such  depredation  or 
loss  of  personal  property.  Provided  that 
such  taking  must  be  done  in  a  humane 
manner,  and  may  involve  killing  or 
injuring  the  animal  only  if  it  has  not 
been  possible  to  eliminate  such  threat 
by  live  capturing  and  releasing  die 
specimen  unharmed  on  the  refuge. 

(6)  Any  taking  pursuant  to  paragraphs 
(c](3]  through  (5)  must  be  umnediately 
reported  to  the  Refuge  Manager, 
Alligator  River  National  Wildlife  Refuge, 
Manteo,  North  Carolina,  telephone  919/ 
473-1131,  who  will  determine 
disposition  of  any  live  or  dead 
specimens. 


(7]  No  person  shall  possess,  sell 
deliver,  carry,  transport  ship,  import,  or 
export  by  any  means  whatsoever,  any 
such  species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  laws  or 
regulations  or  the  Endangered  Species 
Act. 

(6]  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (c)  (2) 
through  [7]  of  this  section. 

(9)  TTie  site  for  reintroduction  of  red 
wolves  is  within  the  historic  range  of  the 
species  in  the  State  of  North  Carolina, 
on  the  Alligator  River  National  Wildlife 
Refuge,  Dare  County;  the  adjacent 
Tyrrell.  Hyde,  and  Washington  Counties 
are  also  included  in  the  experimental 
population  designation.  Tbe  red  wolf  is 
otherwise  extirpated  from  the  wild,  so 
there  are  no  other  extant  populations 
with  which  this  experiraental  population 
could  come  into  contact 

(10)  The  reintroduced  population  will 
be  continually  numitored  closely  during 
the  life  of  the  project  including  the  use 
of  radio  telemetry  as  approi»iate.  All 
animals  will  be  vaccinated  against 
diseases  prevalent  in  canids  prior  to 
release.  Any  animal  which  is  side 
injured,  or  otherwise  in  need  of  special 
care,  or  which  moves  off  Federal  lands, 
will  be  immediately  recaptured  by  the 
Service  and  given  appropriate  care. 
Such  an  animal  will  be  released  back  to 
the  wild  on  die  refuge  as  soon  as 
possible,  unless  physical  or  behavioral 
problems  make  it  necessary  to  return 
the  animal  to  a  captive  breeding  facility. 

(11)  The  status  of  the  population  will 
be  reevaluated  within  5  years  of  the 
effective  date  of  this  regulation  to 
determine  ^ture  management  status 
and  needs.  This  review  will  take  into 
account  the  reproductive  success  of  the 
mated  pairs,  movement  patterns  of 
individual  animals,  food  habits,  and  the 
overall  health  of  the  population. 

Dated:  October  24. 1986. 
Susan  Recce, 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc  8&-26048  Filed  ll-ia-68:  6:45  am] 
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DEPARTMENT  OF  COIIMERCE 

Nationai  Oceanic  and  Atmospheric 
Adminietostion 

50  CFR  Parts  611, 872.  and  675 

[Docket  Na  51180-5180] 

Foreign  FWiing;  GroundfWi  of  the 
Bering  See  and  AleotianlsiBnds  Area, 
and  the  GuW  of  Alssks,  Insseson 
Adjustments 

AQEMCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnON:  Notice  of  inseason  adjustments. 

SUMMAflV:  NOAA  announces  the 
apportionment  of  amounts  of  the  Alaska 
groundfish  reserves  to  supplement 
domestic  annual  harvest  (DAH]  and 
total  allowable  level  of  foreign  fishing 
(TALfF)  of  certain  groundfish  species 
under  provisions  of  the  fishery 
management  plans  (FMPs]  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Groundfi^  Fishery  of  the  Gulf  of 
Alaska.  Hie  intent  of  this  action  is  to 
assure  optimum  use  of  all  Alaskan 
groundfish  species. 

DATE*  Effective  November  14, 198& 
Comments  will  be  accepted  December  1, 
1986. 

AOOflESSES:  Comments  should  be 
mailed  to  Robert  W.  McVey,  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service  {Regional  Director), 
P.O.  Box  1668,  Juneau.  Alaska  99802,  or 
be  delivered  to  Room  453,  Federal 
Building,  709  West  Ninth  Street,  Juneau, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT! 

Janet  Smoker  (Resource  Management 

Specialist  Alaska  Region,  NNffS),  907- 

586-7229. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bering  Sea  and  Aleutian  Islands  Area 
(BSA) 

The  total  allowable  catches  (TACs) 
for  various  groundfish  species  are 
established  under  the  FMP  whidi  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  is  implemented  by 
regulations  apqwaiing  at  SO  CFR  611.93 
and  Part  675.  The  TACs  are  apportioned 
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initially  among  DAH,  reserve,  and 
TALFF.  DAH.  in  turn,  is  composed  of 
domestic  annual  processing  (DAP)  and 
joint  venture  processing  (JVP)  fisheries. 
Under  S  675.20(b).  crossreferenced  at 
!  eil.93(b)(2),  the  reserve  amount  is  to 
be  apportioned  to  DAH  and/or  to 
TALF7  during  the  Hshing  year.  As  soon 
as  practicable  after  April  1.  June  1,  and 
August  1  or  on  other  dates  as  are 
deemed  necessary  the  Secretary  of 
Commerce  (Secretary)  reapportions  to 
DAH  all  or  part  of  the  reserve  that  he 
finds  will  be  harvested  by  U.S.  vessels 
during  the  remainder  of  the  year,  and 
reapportions  to  TALFF  the  remaining 
portion  of  the  reserve  that  will  not  be 
reapportioned  to  DAH.  except  that  part 
or  all  of  the  reserve  may  be  withheld  if 
an  apportionment  would  adversely 
affect  the  conservation  of  groundfish 
resources  or  prohibited  species.  When 
the  initial  DAH  and  TALFF  for  1986 
were  established  (51  FR  956,  January  9, 
1986),  DAH  and  TALFF  were 
supplemented  with  29,857  metric  tons 
(mt)  from  the  initial  300,000  mt  reserve, 
reducing  the  reserve  to  270.143  mt.  On 
April  25. 1986,  the  ]VP  portion  of  DAH 
for  pollock  (Aleutian  Islands  subarea), 
yellowfm  sole,  and  other  flatfish  and 
TALFF  for  pollock  (Bering  Sea  subarea) 
were  supplemented  by  135.072  mt  from 
the  reserve  (April  30. 1988.  51  FR  16058). 
On  May  14, 1986  the  Bering  Sea  area 
sablefish  DAP  portion  of  DAH  was 
supplemented  with  500  mt  from  the 
reserve  (May  19, 1986.  51  FR  18333).  On 
July  10.  the  Bering  Sea  area  sablefish 
and  Pacific  ocean  perch  DAP  portions  of 
DAH  were  supplemented  by  400  mt  and 
250  mt.  respectively,  from  the  reserve 
(July  15. 1986,  51  FR  25529). 

On  July  31  DAH  and  TALFF  were 
supplemented  by  112,280  mt  from  the 
reserve,  reducing  it  to  21,641  mt  (July  31, 
1986.  51  FR  27412)  as  follows: 
Apportionments  from  reserve  were 
made  to  the  following  Aleutian  Island 
subarea  categories;  15.380  mt  was 
transferred  to  JVPs  for  pollock  (15,000 
mt),  rockfish  (250  mt),  sablefish  (80  mt), 
and  squid  (50  mt).  In  the  Bering  Sea 
subarea.  20,000  mt  of  reserve  for  pollock 
was  transferred  to  pollock  JVP  and  the 
DAP  category  "other  species"  was 
supplemented  by  500  mt  from  reserves. 
(This  action  also  transferred  40,000  mt  of 
the  pollock  DAP  to  JVP). 

Apportionments  to  TALFF  were  made 
from  the  nonspecific  reserves  of  Bering 
Sea  subarea  pollock  (51,228  mt), 
yellowfm  sole  (14.425  mt).  "other 
flounders"  (4,330  mt).  and  Pacific  cod 
(6,417  mt). 


On  September  22,  the  Bering  Sea 
sablefish  DAP  and  TALFF  were 
supplemented  by  200  mt  and  10  mt, 
respectively,  from  the  reserve,  reducing 
it  to  21,431  mt  (31  FR  33613). 

Gulf  of  Alaska  fCOAJ 

The  FMP  for  the  Groundfish  of  the 
Gulf  of  Alaska,  also  developed  by  the 
Council  under  the  Magnuson  Act,  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  Part  672.  It 
establishes  optimum  yields  (OYs)  for 
various  groundfish  species  which  are 
apportioned  initially  among  DAH, 
reserve,  and  TALFF.  Under  50  CFR 
611.92(c)(l)(ii)  and  672.20(c),  the 
Secretary  may  reapportion  reserve  and 
DAH  amounts  to  DAH  and/or  TALFF  on 
the  same  schedule  as  the  BSA.  The 
interim  apportionments  of  OY  for  each 
category  of  groundfish  were  published 
on  January  9, 1986  (51  FR  956).  On 
March  4,  the  JVP  of  pollock  in  the 
Western/Central  Regulatory  Area  was 
increased  by  18,000  mt  by  transferring 
15,960  mt  fi^m  reserve  to  DAH  and 
allocated  to  JVP  and  2,040  mt  from  DAP 
to  JVP  (51  FR  7446).  The  revised  initial 
apportionments  were  published  by 
emergency  interim  rule  on  May  28  (51 
FR  19203)  and  were  extended  through 
November  18  (August  25, 1986,  51  FR 
30218). 

Reapportionments  (Table  1) 

The  following  actions  are  taken  by 
this  notice  to  reapportion  specifications 
in  the  BSA  and  GOA  fisheries. 

To  the  BSA  fVP 

Due  to  unanticipated  high  catches  by 
joint  ventures  in  the  Bering  Sea  subarea, 
the  JVPs  of  the  following  species  must 
be  increased:  pollock,  30,000  mt;  yellow- 
fin  sole,  9,000  mt;  arrowtooth  flounder, 
800  mt;  Pacific  cod.  15,000  mt;  Atka 
mackerel,  1,200  mt;  sablefish,  100  mt; 
and  "other  species",  1,000  mt.  For 
pollock,  arrowtooth  flounder,  and 
Pacific  cod,  the  specified  amounts  are 
transferred  from  DAP,  because  the 
Regional  Director  has  determined  that 
these  amounts  will  not  be  needed  by 
DAP  fisheries  in  1986.  For  yellowfin 
sole,  Atka  mackerel,  sablefish,  and 
"other  species,"  the  amounts  are 
apportioned  from  the  nonspecific 
reserve.  The  new  yellowfin  sole  TAC  is 
218,500  mt,  1  percent  above  the  current 
TAC.  The  new  Atka  mackerel  TAC  is 
32,050  mt,  1  percent  above  the  current 
TAC.  The  new  sablefish  TAC  is  3,387 
mt,  1  percent  above  the  current  TAC. 
The  Regional  Director  has  found  that  the 


taking  of  these  revised  TAC  amounts 
will  not  result  in  overfishing. 

In  the  Bering  Sea  subarea,  a  fall  DAP 
fishery  for  rock  sola,  a  species  currently 
included  in  the  "other  flatfish"  category, 
has  been  proposed.  Therefore,  the  DAP 
of  "other  flatfish"  is  increased  by  5,000 
mt,  transferred  from  JVP. 

To  TALFF/BSA  (Table  1} 

The  Regional  Director  has  determined 
that  in  the  Bering  Sea  subarea,  20.000  mt 
of  the  "other  flatfish"  JVP  will  not  be 
used  by  DAH  fisheries  and  is  therefore 
available  for  transfer  to  TALFF.  To 
provide  sufficient  bycatch  for  the 
increased  flatfish  TALFF  fisheries,  2.300 
mt  of  Pacific  cod  is  transferred  from 
DAP  to  TALFF.  Similariy,  10  mt  of 
sablefish  is  transferred  to  the  Bering  Sea 
subarea  sablefish  TALFF  from  the  non- 
specific reserve. 

To  fVP/GOA  (Table  2) 

Proposed  joint  venture  operations  on 
pollock  in  the  Western  and  Central  Gulf 
this  fall  could  take  an  additional  10,000 
mt  of  pollock.  The  DAP  catch  of  pollock 
to  date  is  less  than  5,200  mt  of  the  40,000 
mt  DAP  apportionment.  The  Regional 
Director  therefore  finds  that  the  1,860  mt 
reserve  amount  and  8,000  mt  of  the  DAP 
apportionment  of  pollock  in  the 
Western/Central  regulatory  areas  will 
not  be  taken  by  DAP  fisheries  and  are 
therefore  transferred  to  JVP. 

Comments  and  Responses 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  is  necessary  to  benefit 
groundfish  fishermen  who  otherwise 
would  have  to  forego  substantial 
amounts  of  other  groundfish  species  if 
fisheries  were  closed  as  a  result  of 
achieving  previously  specified  JVPs  or 
TACs.  However,  interested  persons  are 
invited  to  submit  comments  in  writing  to 
the  address  above  for  15  days  after  the 
effective  date  of  this  notice. 

Classincation 

This  action  is  taken  under  the 
authority  of  50  CFR  Parts  611.  672.  and 
675  and  complies  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Parts  611. 872, 
and  675 

Fisheries. 
{16U.S.C.  IBOlefse?.) 
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Dated:  November  13. 1986. 

lames  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Table  I.— Bering  Sea/ Aleutian  Islands 
Reapportionments  of  TAG 

f^  msinc  tons] 


Bering  Saa  tubaraa 

Currant 

Thii 
action 

nawaad 

Pollock    (TAC    (1500,000) 

EY  '  (1.100,000)): 

DAP 

101  7S5 

30  000 

71  755 

JVP _._ 

750.000 

+  30.000 

780«I0 

TALFF 

346.245 

348.245 

Yellowfin       sole        (TAC 

(218.500);                     EY 

(310.000)): 

DAP 

1.030 

1  030 

JVP 

144.300 

+  9.000 

153.300 

TALFF _ 

64.170 

" 

64.170 

Arrowtooth  flounder  (TAC 

(20,000):  EY  (20.000)): 

DAP ..„..   ._.... 

IMS 

-800 

1.005 

JVP 

1.667 

+800 

2.467 

TALFF 

13.528 

13.526 

Othar         flaUiah         (TAC 

(124.200):                     EY 

(150.000)): 

DAP  ..  _ 

4.1B2 

+  5,000 

8.192 

Table  I.— Bering  Sea/ Aleutian  Islands 
Reapportionments  of  TAC— Continued 

[In  metric  tons] 


Bering  Saa  subaraa 

Curreol 

This 
acton 

ReviMd 

JVP _ _.. 

TALFF.- 

96.850 
16.158 

133,394 
50,830 
36323 

10 

30,790 

50 

2,326 
246 
IDS 

610 

7,000 

16.520 

-25.000 
+20.000 

-17.300 

+  15.000 

+  2.300 

+  1.200 

+  100 
+  10 

'"1 

+  1.000 

73350 
36  158 

Padlic          cod          (TAC 
(223.047);                     EY 
(165.000)): 

DAP _ 

JVP 

TALFF „ _ _ 

Atka       mackaral       aAC 
(32.050;  EV  (30,800)): 

DAP 

JVP 

116.094 
65330 

41.123 

10 
31.990 

TALFF 

SatiMiih  (TAC  (3,387);  EY 
(3.000)): 

DAP _..- _ 

JVP _ 

SO 

2.926 
346 

TALFF 

115 

Other        Specie*        TAC 
(24.130);  EY  (51,200): 

DAP 

JVP 

610 
8000 

TALFF 

16.520 

Total 
(TAC»2.000.00C»; 
DAP __ 

266.949 

-43.100 

243.849 

Table  L— Bering  Sea/Aleutiam  tSLANoe 
Reapportionments  of  TAC— Continued 


[In  matiic  ton*] 

Bering  Sea  lubaraa 

Currant 

This 
acton 

Reviaad 

JVP        ...._ 

1,123,783 

21,431 

567357 

+3i100 
-11310 
+22310 

1.155383 

RES 

TALFF 

10,121 
590,167 

•EY 


Table  2.— Gulf  of  Alaska 
Reapportkmments  of  OY 


[In  metric  loni} 

Westam/Car*il  area 

Cam* 

TNb 
action 

Rantaad 

Poltocl((OV.  1X300): 

DAP 

40.000 
58,000 

140 

-8,000 
+.380 

32300 

JVP 

67388 

TALFF 

140 

RFS 

1360 

-1360 

0 

[FR  Doc.  86-26038  Filed  11-14-86;  ia49  am] 
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Proposed  Rules 


Federal  Register 

Vol.  51.  No.  223 

Wednesday,  November  19.  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

[Amdt  No.  2;  Oocfcet  No.  3694S] 

General  Administrative  Regulations- 
Appeal  Procedure 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
Subpart  J  to  Part  400  in  Chapter  IV  of 
title  7  of  the  Code  of  Federal  Regulations 
(CFR).  known  as  7  CFR  Part  400— 
General  Administrative  Regulations — 
Subpart  J.  Appeal  Procedure.  The 
intended  effect  of  this  rule  is  to 
prescribe  procedures  under  which  a 
person  who  has  been  determined  by 
FCIC  as  being  ineligible  for  crop 
insurance,  or  whose  contract  is 
determined  by  FCIC  to  be  ineligible  for 
reinsurance,  may  request  review  of  the 
determination  of  ineligibility  made  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  contained  in  the  Federal 
Crop  Insurance  Act,  as  amended. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
received  not  later  than  January  20, 1987, 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 

FOn  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulations  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 


these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1, 1990. 

E.  Ray  Fosse.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects  ' 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abihty  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibihty 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

The  Appeal  Regulations  provide 
administrative  procedures  under  which 
any  person  or  organization  may  request 
and  obtain  review  and  appeal  of 
determinations  made  by  FCIC.  The 
regulations,  found  at  7  CFR  Part  400, 
Subpart  J,  and  published  in  the  Federal 
Register  on  Wednesday,  February  12, 
1986  at  51  FR  5147,  set  forth  the  levels  of 
appeal  and  prescribe  the  manner  and 
format  of  such  procedure. 

It  is  the  intention  of  the  Corporation  to 
compile  a  hst  of  those  persons  who  have 
been  found  ineligible  for  participation  in 
the  crop  insurance  program  because  of 
non-payment  of  premium,  fraud  or  other 


violation  of  program  regulations.  No 
person  would  be  included  on  this  hst 
until  they  have  been  given  the 
opportunity  to  appeal  this  determination 
in  accordance  with  the  appeal 
regulations  of  the  Corporation. 
Presently,  all  insureds  are  given  the 
opportunity  to  appeal  determinations  by 
the  Corporation  which  may  result  in 
inclusion  on  this  list  or  to  defend  their 
actions  in  litigation. 

The  Corporation  now  also  intends  to 
include  persons  who  have  been  found  to 
have  committed  similar  actions  when 
insured  under  crop  insurance  policies 
issued  by  Multi-Peril  Crop  Insurance 
(MPCI)  companies  and  reinsured  by  the 
Corporation.  It  is  the  intention  of  the 
Corporation  to  distribute  this  ineligible 
list  to  the  MPCI  companies  and  rehise  to 
reinsure  any  crop  insurance  policies 
sold  to  any  person  who  is  identified  on 
this  list. 

Further,  it  is  the  intention  of  the 
Corporation  to  require  that  the  MPCI 
companies  require  any  applicant  for 
multi-peril  crop  insurance  to  state 
whether  a  multi-peril  crop  insurance 
policy  has  been  terminated  by  the 
Corporation  or  any  MPCI  company  and 
the  basis  for  that  termination.  Any  false 
answer  to  that  question  would  be  a 
basis  for  termination  of  a  policy  after 
acceptance  of  the  application  if  the 
person  is  later  identified  as  being  on  the 
ineligible  list. 

In  order  to  assure  that  only  those 
persons  are  placed  on  the  ineligible  list 
who  have  violated  material  provisions 
of  their  crop  insurance  contracts,  the 
Corporation  proposes  to  open  the  appeal 
procedure  to  those  persons  who  are 
terminated  by  MPCI  companies  because 
of  those  reasons  which  would  cause 
placement  on  the  ineligible  Ust  if  those 
individuals  had  been  terminated  by  the 
Corporation.  The  appeal  would  not  be 
fi-om  the  termination  by  the  MPCI 
company.  The  appeal  would  be  solely 
for  the  purpose  of  determining  whether 
the  individual  should  be  placed  on  the 
ineligible  list  by  the  Corporation. 

The  MPCI  companies  would  be 
required  to  advise  the  Corporation  of  all 
contract  terminations  and  the  reasons 
for  those  terminations.  Those  persons 
who  have  been  terminated  for  reasons 
which  would  give  rise  to  placement  on 
the  ineligible  list  will  be  notified  of  the 
Corporation's  proposal  to  place  their 
names  on  the  ineligible  hst  and  the 
reason  for  that  proposal.  They  would  be 
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given  the  opportunity  to  appeal  that 
determination  in  accordance  with  this 
subpart.  The  Corporation  is  in  the 
process  of  establishing  a  system  of 
records  under  the  terms  of  the  Privacy 
Act  for  the  maintenance  of  the  ineligible 
list. 

The  information  collection  control 
numbers  assigned  by  Office  of 
Management  and  Budget  (OMB)  are 
found  at  Subpart  H  to  7  CFR  Part  400. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  60  days  after 
publication  in  the  Federal  Register.  All 
written  comments  received  on  this  rule 
will  be  available  for  public  inspection  in 
the  Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance;  Administrative 
regulations — review  and  appeal 
procedure. 

Proposed  Rule 

PART  400— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  7  CFR  Part  400, 
Subpart  J — General  Administrative 
Regulations;  Appeal  Procedure,  in  the 
following  instances: 

1.  The  authority  citation  for  7  CFR 
Part  400,  Subpart  ],  continues  to  read  as 
follows: 

Authority:  Pub.L  75-^30.  52  Stat.  72  et  seq.. 
as  amended.  (7  U.S.C.  1501  et  seq.). 

2.  7  CFR  400.92  is  amended  by  adding 
paragraph  (g)  to  read  as  follows: 

§400.92   Right  Of  appeal. 

***** 

[g]  Any  person  who  has  been  notified 
by  the  Corporation  that,  because  of 
actions  of  the  person  concerning  the 
present  or  previous  Corporation  or 
reinsured  crop  insurance  contract,  such 
person  is  ineligible  to  purchase  crop 
insurance  from  the  Corporation  and  that 
the  Corporation  will  not  reinsure  any 
crop  insurance  contract  issued  to  such 
person  by  a  private  insurance  company. 

Done  in  Washington,  DC  on  October  17, 
1986. 
Edward  Hews, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  86-26089  Filed  11-18-86;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  21 1  and  262 

[Docket  No.  R-05»4] 

Rules  of  Procedure;  Assessment  of 
Fees  for  Supervision  of  Edge 
Corporations  and  for  Processing 
Applications 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rulemaking. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System,  as  part  of 
an  ongoing  program  of  budgetary 
restraint,  has  decided  to  seek  public 
comment  on  a  limited  proposal  to  assess 
fees  for  certain  of  its  supervisory 
services.  The  Board  is  advancing  this 
proposal  as  a  possible  revenue 
enhancing  measure  to  supplement  prior 
Board  actions  to  streamline  operations 
and  eliminate  unnecessary  fimctions. 
This  proposal  is  designed  to  recover  part 
of  the  identifiable  costs  for  certain 
supervisory  functions.  The  Board  is 
seeking  comment  on  whether  such  a 
system  of  fees  should  be  imposed  and,  if 
so,  whether  the  proposed  fee  schedules 
are  equitable  and  appropriate. 

The  Board  has  proposed  that  fees  be 
assessed  for  supervision  of  Edge 
corporations  and  for  a  variety  of  final 
applications  that  are  filed  by  bank 
holding  companies,  state  member  banks, 
and  companies  or  individuals  seeking  to 
acquire  control  of  such  banking 
organizations.  The  Board  has  proposed 
to  assess  fees  for  general  supervision 
and  inspection  only  in  the  case  of  Edge 
corporations  in  an  effort  to  avoid 
duplicating  assessments  by  other  bank 
regulatory  agencies.  In  addition,  the 
Board  has  proposed  fixed  fee  schedules 
that  are  limited  to  recovering  costs  for 
the  supervisory  activities  and  the 
processing  of  appUcations  on  an  average 
basis  rather  than  a  variable  fee  schedule 
based  upon  costs  in  an  individual  case. 

date:  Comments  must  be  received  by 
January  5, 1987. 

ADDRESS:  All  comments,  which  should 
refer  to  Docket  No.  R-0584,  should  be 
mailed  to  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551,  or  should  be  delivered  to  the 
Office  of  the  Secretary,  Room  2223, 
Eccles  Building,  20th  Street  and 
Constitution  Avenue,  NW,  between  the 
hours  of  8:45  a.m.  and  5:15  p.m. 
weekdays.  Comments  may  be  inspected 
in  Room  1122,  Eccles  Building  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  M.  Struble,  Associate 
Director.  (202)  452-3794.  Don  E.  Kline. 
Associate  Director.  (202)  452-3421. 
Kevin  M.  Raymond.  Supervisory 
Financial  Analyst  (202)  452-2573.  or 
James  V.  Houpt.  Supervisory  Financial 
Analyst.  (202)  452-3358;  Division  of 
Banking  Supervision  and  Regulation;  or 
for  users  of  Telecommunications 
Devices  for  the  Deaf.  Eamestine  Hill  or 
Dorothea  Thompson.  (202)  452-3244. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

Background 

Federal  and  state  supervision  and 
regulation  of  banking  organizations  is 
designed  to  achieve  a  variety  of  public 
policy  objectives,  including:  (1) 
Promoting  the  stability  of  the  banking 
system  and.  more  generally,  the  stability 
of  financial  markets  and  the  economy  at 
large.  (2)  protecting  depositors  and  the 
viability  of  the  federal  deposit  insurance 
fund,  (3)  preserving  competition  in  local 
and  regional  banking  markets,  and  (4) 
limiting  dislocations  in  local 
communities  resulting  from  bank 
failures.  Individual  banking 
organizations  benefit  from  the  system  of 
government  supervision  and  regulation 
designed  to  further  these  public  policy 
objectives.  Indirectly,  they  benefit  from 
the  stability  of  the  system  as  a  whole, 
from  the  public  confidence  that  such 
stability  engenders,  and  from  efforts  to 
limit  or  contain  problems  encountered 
by  individual  banking  oiganizations. 
More  directly,  they  benefit  irom 
regulations,  off-site  review,  and  on-site 
inspections  and  examinations  designed 
to  prevent  problems  from  developing 
and  to  assist  in  identifying  and 
correcting  problems  that  may  develop. 

Individual  organizations  submitting 
applications  to  the  Board  of  Governors 
of  the  Federal  Reserve  System  ("Board") 
also  benefit  directly.  The  process  of 
review  sometimes  detects  existing 
problems  of  applicant  organizations  or 
organizations  to  be  acquired.  Such 
review  may  also  identify  potential 
problems  that  might  arise  as  a  result  of 
the  fransaction  that  is  the  subject  of  the 
application.  In  addition  to  such 
screening,  it  is  through  the  apphcation 
process  that  individual  organizations 
are  able  to  expand  and  increase  profit 
opportunities  in  a  manner  consistent 
with  established  public  policy 
objectives. 

Individual  banking  organizations,  as 
direct  beneficiaries,  have  been  asked  to 
bear  a  significant  portion  of  the  costs  of 
bank  supervision  and  regulation.  State- 
chartered  banlcing  organizations,  in 
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general,  pay  asseMmenU  and  fees  that 
cover  the  operating  costs  of  the  bank 
supervisory  agencies  of  their  state.  In 
one-half  of  the  states,  the  assessments 
and  fees  paid  by  state  chartered  banks 
go  into  the  general  funds  of  the  state, 
and  the  agency  operates  on  an  annual 
appropriation  by  the  legislature;  in 
another  22  states  the  revenues  are 
deposited  in  a  special  fund  to  be  used 
only  to  cover  the  expenses  of  the 
banking  agency,  and  the  agency's 
budget  is  subject  to  approval  by  the 
legislature.  In  the  three  other  states,  all 
revenues  are  deposited  with  and 
controlled  by  the  banking  department, 
subject  to  the  review  of  either  the 
legislature  or  a  state  Hnance 
department.  The  extent  to  which 
operating  budgets  coincide  with 
revenues  collected  varies  from  state  to 
state.  In  cases  where  a  misalignment 
exists,  it  appears  that  revenues 
generally  exceed  costs. 

At  the  federal  level,  the  supervisory 
costs  incurred  by  individual  bank 
supervisory  agencies  are  paid  in  a 
variety  of  ways,  including  general 
assessments,  houriy  charges  for 
examinations,  fees  assessed  for 
processing  applications  and  deposit 
insurance  premiums.  In  part,  such  costs 
are  also  met  from  returns  on 
investments  or  by  means  other  than  a 
direct  charge  to  individual  banking 
organizations. 

The  Board  currently  does  not  levy 
charges  for  any  of  its  supervisory  or 
regulatory  activities.  Prior  to  1930,  the 
Federal  Reserve  System  was  required 
by  law  to  charge  for  its  examination  of 
member  banks,  but  in  that  year 
Congress,  at  the  recommendation  of  the 
Board,  and  because  of  concerns  about 
double  assessment  by  the  Board  and 
state  supervisors,  amended  section  9  of 
the  Federal  Reserve  Act  to  eUminate 
mandatory  assessment  of  Federal 
Reserve  member  banks  for  examination 
expenses.  The  Board  was  given  explicit 
authority  to  decide  whether  to  assess 
state  member  banks  for  the  cost  of  their 
examinations  or  to  absorb  these  costs. 
[See  12  U.S.C.  326.  as  amended  June  26. 
1930  (46  Stat  814).)  The  Board  has  not 
charged  state  member  banks  for 
supervision  since  1935.  It  has  never 
charged  for  supervision  of  bank  holding 
companies  or  of  foreign  branches  of  U.S. 
banks.  Prior  to  1958  the  Board  at  times 
levied  charges  to  cover  part  of  its  costs 
incurred  in  conducting  examinations  of 
Edge  corporations.  The  Board  has  not 
levied  such  charges  since  195a 

Purpose  of  the  Proposed  Rulemaking 

The  Board  is  seeking  comment  on  this 
proposal  to  depart  frtim  past  practice 
and  begin  to  charge  fees  to  banking 


organizations  for  supervisory  and 
regulatory  oversi^t.  The  Board  will 
evaluate  whether  the  budgetary  benefits 
of  such  a  proposal  in  the  form  of 
additional  revenue  would  be 
outweighed  by  possible  adverse  effects. 

This  proposal  is  advanced  as  a 
budgetary  matter,  to  explore  possible 
sources  of  additional  revenue  to 
complement  actions  already  taken  to 
streamline  operatfens  and  eliminate 
unnecessary  functions.  The  Board 
believes  that  in  light  of  its  expanded 
supervisory  responsibilities  since  the 
passage  of  the  Bank  Holding  Company 
Act  in  1956,  and  in  light  of  the  fact  that 
certain  of  these  supervisory 
responsibilities  would  not  result  in  the 
sort  of  double  assessments  that 
provided  the  basis  for  its  efforts  to 
eliminate  fees  and  assessments  in  the 
past,  it  may  be  appropriate  to  request 
the  individual  organizations  that  benefit 
most  directly  from  Board  supervisory 
activities  to  assume  a  portion  of  the 
costs  of  that  supervision. 

The  proposal,  therefore,  is  designed  to 
recover  the  costs  of  certain  supervisory 
activities — to  shift  a  portion  of  the  costs 
of  such  supervision  to  those  entities 
which  receive  the  greatest  direct  benefit 
of  such  supervision — but  to  do  so  in  a 
manner  that,  in  the  Board's  view,  will 
not  be  so  burdensome  as  to  alter 
business  decisions.  It  should  be  stressed 
that  the  Board  is  making  this  proposal  in 
the  context  of  ongoing  budgetary 
review,  and  it  seeks  comments  upon  the 
scope  of  services  for  which  fees  might 
be  charged,  the  appropriate  levels  of 
such  fees,  and  any  adverse  effects  upon 
either  the  activities  of  banking 
institutions  or  the  supervisory  process 
that  may  result  from  the  imposition  of 
such  fees. 

There  are  two  basic  areas  of  Board 
responsibility  for  which  the  Board  may 
impose  fees:  (1)  General  supervision, 
including  inspection,  examination, 
review  of  various  types  of  reports  of 
condition,  and  such  oversight  of 
corrective  measures  as  may  be 
necessary,  and  (2)  applications, 
including  those  for  acquisition  of  a  bank, 
for  geographic  expansion  or  expansion 
into  a  new  type  of  business  activity,  for 
change  in  business  structure,  and  for 
acquisition  of  or  change  in  control  of  a 
banking  organization.  The  Board  has 
considered  assessment  of  fees  in  the 
first  of  these  two  areas  and  has 
proposed  a  very  limited  fee  schedule  in 
the  supervisory  area  relating  only  to 
Edge  corporations  (as  defmed  in  section 
25(a)  of  the  Federal  Reserve  Act.  12 
U.S.C.  611  et  seq).  bi  the  applications 
area,  however,  the  Board  has  proposed 
a  broader  range  of  fee  schedules 


covering  virtually  all  types  of 
applications  that  come  before  the  Board 
except  those  for  Fedetal  Reserve  System 
membership. 

Fees  for  Supervision  of  Edge 
Corporations 

As  noted  above,  the  Board  based  its 
recommendation  that  Congress  free  it 
from  the  requirement  to  charge  for  its 
supervision  of  state  member  banks  on 
the  argument  that  banking  organizations 
should  not  be  required  to  pay  a  double 
assessment  for  government  supervision. 
The  Board  also  cited  this  consideration 
in  deciding  not  to  chaise  for  the 
supervision  of  Edge  corporations,  noting 
that  many  of  them  are  subsidiaries  of 
commercial  banks,  which  are  assessed 
on  the  basis  of  their  consolidated  assets 
(including  those  of  the  Edge 
corporations)  to  cover  costs  of 
supervising  and  regulating  the  entire 
organization. 

In  recent  years,  however,  significant 
numbers  of  Edge  corporations  have  been 
established  by  foreign  banks  and  by 
nonbanking  firms,  which  are  not  subject 
to  assessment  by  other  U.S.  banking 
agencies.  Double  assessment  is  not  an 
issue  in  these  cases.  Moreover,  while 
most  Edge  corporations  continue  to  be 
owned  by  institutions  that  do  pay 
assessments  or  fees  to  other  banking 
agencies  for  their  general  supervision, 
only  the  Board  specifically  examines 
and  supervises  these  Edge  corporations. 
Section  25(a)  of  the  Federal  Reserve  Act 
permits  the  Board  to  assess  fees  for 
supervision  of  Edge  corporations  (12 
U.S.C.  611). 

The  Board  considered  two  approaches 
to  recover  the  costs  of  supervising  Edge 
corporations — charging  on  the  basis  of 
examiner  time  devoted  to  examinations 
or  charging  annual  assessments  on  the 
basis  of  an  organization's  size.  While 
each  approach  has  certain  advantages, 
the  Board  has  proposed  to  adopt  a 
schedule  of  annual  assessments  based 
on  the  total  assets  of  the  Edge 
corporations.  A  significant  proportion  of 
the  costs  of  supervising  Edge 
corporations  are  incurred  for  various 
off-premises  activities— collection  and 
review  of  reports  and  other  data, 
formulation  of  regulations,  and 
monitoring  of  activities  for  compliance. 
Because  on-site  examinations  are  only 
part  of  a  comprehensive  supervisory 
system,  the  Board  believes  an  annual 
general  assessment  based  on  an 
institution's  size  is  a  more  suitable 
approach. 

A  general  assessment  would  also  be 
easier  to  administer  and  of  greater 
benefit  to  the  Board's  budgeting  process 
since  the  amounts  assessed  annually 
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would  be  more  predictable.  This 
approach  would  avoid  potential 
disputes  with  Edge  corporations  about 
the  accuracy  of  examiners'  time  records 
and  the  efficiency  of  their  work.  It  also 
would  avoid  an  additional 
recordkeeping  burden  for  examiners. 
Moreover,  a  general  assessment  would 
assist  the  examined  institutions  to 
budget  for  this  cost  and  would  allow 
corporations  experiencing  serious 
difHcuIties  to  correct  their  problems 
without  additional  administrative  fees 
for  more  frequent  and  longer 
examinations. 

Table  1  contains  a  proposed  schedule 
of  annual  assessments  for  Edge 
corporations.  The  proposed  schedule  is 
on  a  sliding  scale  based  on  the  size  and 
type  of  institution  to  be  supfervtsed.  In 
Table  1,  the  Board  distinguished 
between  banking  Edge  corporations, 
which  conduct  banking  activities  in  the 
United  States  relating  to  foreign  or 
international  transactions,  and 
investment  Edge  corporations,  which  are 
essentially  holding  companies  for 
foreign  investments.  The  measure  of  size 
used  for  banking  Edge  corporations  is 
their  total  assets,  plus  the  volume  of 
their  outstanding  standby  letters  of 
credit.  Account  has  not  been  taken  of 
other  off-balance  sheet  items — either 
because  of  a  lack  of  data  or  because  the 
available  data  measure  the  volume  of 
trading  rather  than  the  risk  to  an  Edge 
corporation,  as  in  the  case  of  foreign 
exchange  activities.  The  same  measure 
would  be  used  for  investment  Edge 
corporations,  in  their  case  consolidating 
the  assets  and  standby  letters  of  credit 
of  their  subsidiaries.  It  should  be 
emphasized  that  the  proposed  schedule 
is  tentative  and  subject  to  change  based 
upon  review  of  public  comments. 

Table  2  contains  the  general  structure 
and  size  of  Edge  corporations  and 
indicates  revenues  that  would  have 
been  collected  from  these  corporations 
in  1985.  The  size  of  banking  Edges 
amounts  to  less  than  half  that  of 
investment  Edges,  while  the  estimated 
revenue  in  1985  from  these  two  types  of 
Edge  corporations  would  have  been 
about  equal.  The  estimated  revenue  to 
be  derived  from  each  type  of  Edge 
corporation  is  generally  consistent  with 
the  relative  amount  of  time  the  Board 
devotes  to  supervising  that  type  of 
corporation.  Less  time  is  spent  in 
supervising  investment  Edge 
corporations  per  dollars  of  assets,  in 
part  because  their  overseas  subsidiaries 
(which  account  for  virtually  all  of  their 
assets]  are  examined  only  every  two  or 
three  years.  During  the  other  years  their 
assets  and  activities  are  reviewed  using 
information  available  at  the  parent  Edge 


corporation.  In  addition,  since  certain 
U.S.  laws  and  regulations  are  directed 
only  toward  a  corporation's  domestic 
business,  the  examinations  of  foreign 
activities  can  be  narrower  in  scope  than 
those  of  banking  Edge  corporations. 

The  Board  has  not  proposed  to  charge 
for  supervision  of  organizations  other 
than  Edge  corporations.  However,  the 
Board  requests  comment  on  the  concept 
of  expanding  such  supervisory  fees  or 
assessments  to  cover  bank  holding 
company  inspection  and  super\'ision. 

Fees  for  Processing  Bank  Holding 
Company,  International  Banking,  and 
Other  Applications 

The  analysis  performed  by  the  Board 
on  the  various  types  of  applications  that 
it  processes  is,  as  a  general  rule,  not 
duplicated  by  other  banking  agencies. 
Board  fees  for  processing  such 
applications  generally  would  not 
duplicate  assessments  by  other  bank 
supervisors.  Similarly,  authority  sought 
in  applications  before  the  Board  is  not 
granted  by  any  other  federal  banking 
agency,  although  in  some  cases 
organizations  applying  for  authority  to 
form  a  bank  holding  company  or  to 
acquire  a  national  or  state  bank  may  be 
required  to  submit  concurrent 
applications  to  other  federal  or  state 
agencies.  The  Board  has  traditionally 
attributed  both  direct  and  support  costs 
to  the  processing  of  applications.  The 
total  of  such  direct  and  support  costs 
incurred  by  the  Board  in  processing 
applications  were  estimated  to  be  $18.0 
million  in  1985. 

As  in  the  case  of  Edge  corporation 
supervision  fees,  the  Board  compared 
the  advantages  of  basing  a  proposed  fee 
schedule  on  staff  time  involved  in 
processing  an  appHcation  with  the 
alternative  of  establishing  a  standard 
schedule  of  fees  that  would  be  paid  in 
fding  specific  types  of  applications. 
Although  the  hourly  rate  approach 
would  provide  a  more  exact  method  for 
charging  applicants  for  the  costs 
involved  in  processing  specific 
applications,  the  Board  believes  that  this 
approach  would  have  significant 
administrative  problems.  There  are  a 
variety  of  Reserve  Bank  and  Board 
functions  involved  in  the  applications 
process,  and  these  functions  involve 
personnel  with  a  wide  range  of  salary 
levels.  Since  applications  staff  members 
work  on  several  applications  at  the 
same  time,  accounting  for  the  hours 
spent  on  any  given  application  and, 
therefore,  the  resulting  billing  would  be 
quite  complicated.  Even  more  important, 
however,  is  the  fact  that  issues  raised  by 
specific  applications  often  have  policy 
implications  that  go  well  beyond  the 
acceptance  or  rejection  of  that 


application.  Thus  the  costs  incurred  in 
addressing  those  issues  should  properly 
be  spread  over  subsequent  applications 
which  raise  the  same  issues. 

Under  a  standard  fee  approach,  on  the 
other  hand,  a  fee  schedule  could  be 
established  for  each  type  of  application 
or  for  a  group  of  applications,  with  the 
fees  set  to  reflect  the  relative  amount  of 
staff  time  generally  spent  on  the  various 
types  of  applications  (or  groups  of 
applications}.  Under  this  approach, 
applicants  would  know  in  advance  of 
the  costs  of  processing  an  application. 
Those  applicants  raising  significant 
issues  of  first  impression,  resolution  of 
which  would  expedite  processing  of 
future  applications,  would  not  bear  a 
disproportionate  part  of  the  costs  of 
resolving  such  questions.  There  appear 
to  be  fewer  administrative  problems 
associated  with  this  type  of  approach, 
since  staff  would  not  have  to  compile 
complex  records  of  time  spent  on 
individual  applications. 

The  proposed  Table  3  would  group  the 
types  of  applications  processed  by  four 
general  categories  and  would  establish  a 
fee  schedule  necessary  to  permit 
recovery  of  1985  processing  costs.  The 
Board  recognizes  that  the  volume  of 
applications  submitted  varies  from  year 
to  year,  and  that  revenues  would  vary 
with  the  volume  of  applications. 

The  proposed  fee  schedule  contained 
in  Table  3,  does  not  vary  according  to 
the  size  of  the  applicant  or  organization 
to  be  acquired.  As  a  general  rule — to 
which  there  are  many  exceptions — the 
applications  of  larger  organizations 
within  a  given  category  are  more 
complex  than  those  of  smaller 
organizations  and  require  more 
processing  time.  Accordingly,  the  Board 
has  also  proposed,  and  seeks  comment 
upon  Table  4,  a  flexible  rate  schedule 
for  different  types  of  applications  based 
upon  the  size  of  the  applicant.  Table  4 
contains  the  same  four  groupings  or 
categories  of  applications  as  Table  3. 
There  is  a  maximum  level  of  fees 
proposed  on  the  theory  that  processing 
costs  do  not  continue  to  increase  in 
direct  proportion  to  the  size  of  a  banking 
organization  applicant.  Moreover,  there 
is  no  sliding  scale  for  applications  to 
install  automated  teller  machines  since 
the  costs  of  processing  these 
applications  do  not  vary  with  size.  The 
size  of  the  applicant  in  Table  4  is  to  be 
computed  on  a  pro  forma  consolidated 
assets  basis,  that  is  after  including  the 
assets  of  any  acquisition  that  may  be 
the  subject  of  the  application  for  which 
the  fee  is  assessed.  Table  4  presents  an 
alternative  to  Table  3  that  would 
recover  the  same  level  of  1985  costs. 
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Both  Table  3  and  Table  4  are  based  on 
a  system  of  fees  for  all  applications  filed 
with  the  Board  except  for  those 
involving  membership  in  the  Federal 
Reserve  System.  The  Board  believes 
that  a  fee  for  membership  would  in  all 
cases  constitute  a  double  charge  against 
state  banks  that  must  pay  certain  fees  or 
assessments  to  state  supervisory 
agencies.  Moreover,  such  banks  already 
bear  additional  costs  in  the  form  of  the 
requirement  to  purchase  stock  in  a 
Federal  Reserve  Bank. 

This  proposal  also  contemplates  a  fee 
only  for  final  applications  and  notices 
filed  with  and  accepted  by  the  Federal 
Reserve  System,  including  notices  for 
change  in  control  of  a  bank  holding 
company  or  state  member  bank, 
applications  by  U.S.  banking 
organizations  to  engage  in  activities  in 
other  countries,  and  applications  for 
merger,  acquisitions,  branches  and 
automated  teller  facilities.  There  will  be 
no  assessment  for  review  of  draft 
applications. 

Specific  Issues  for  Comment 

The  Board  requests  comment  on  the 
following  issues  raised  by  the  proposed 
rulemaking. 

1.  The  board  seeks  comment  initially, 
and  most  importantly,  on  the 
advisability  of  charging  fees  for  any  of 
its  supervisory  or  regulatory  services. 
The  Board  requests  comment  on 
whether  the  assessment  of  fees  would 
adversely  affect  the  examination  or 
inspection  process  or  diminish 
cooperation  and  communication 
between  the  Board  and  super\'ised 
institutions  to  a  significant  degree.  The 
board  also  seeks  suggestions  on  how 
this  proposal  may  be  modified  to 
minimize  any  such  potential  problems. 

2.  The  Board  seeks  comment  as  a 
general  matter  on  the  scope  of 
supervisory  and  application  activities 
for  which  fees  should  be  assessed.  More 
particularly,  the  Board  seeks  comment 
on  whether  it  should  assess  fees  for  the 
general  supervision  and  inspection  of 
bank  holding  companies.  Such  fees 
would  not  appear  to  duplicate  charges 
by  other  regulatory  agencies  and  some 
of  the  arguments  in  favor  of  fees  for  the 
supervision  of  Edge  corporations  would 
apply  equally  to  bank  holding 
companies. 

3.  In  view  of  the  tentative  nature  of 
the  proposed  fee  schedules,  the  Board 
seeks  comment  on  the  following  issues 
with  respect  to  fees  for  supervision  of 
Edge  corporations: 

(a)  the  distinction  between  banking  & 
investment  Edges, 

(b)  the  use  of  an  annual  assessment  as 
the  basis  for  the  fee  schedules, 
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(c)  the  use  of  a  sliding  scale  based  on 
size, 

(d)  how  the  size  of  Edge  corporations 
should  be  determined,  including  the  use 
of  some  off  balanced  sheet  items  in 
determining  size,  and 

(e)  whether  the  proposed  fee  levels 
are  equitable  and  appropriate. 

4.  The  Board  seeks  comment  on  the 
following  issues  with  respect  to  the  fee 
schedules  for  applications: 

(a)  the  grouping  of  applications  in 
categories  and  appropriate  placement  of 
each  type  of  application. 

(b)  whether  to  choose  the  fee  schedule 
model  or  Table  3  or  Table  4,  and 

(c)  whether  the  proposed  fees  are 
appropriate  and  equitable. 

5.  The  Board  requests  comment  upon 
a  variety  of  issues  involved  in 
administering  the  proposed  fee 
schedules  for  applications  should  they 
be  adopted,  including: 

(a)  When  fees  should  be  paid. 

(b)  Whether  fees  should  be  charged 
for  draft  applications. 

(c)  Whether  fees  should  be  refunded 
upon  withdrawal  of  the  application. 

(d)  Whether  fees  should  be  assessed 
for  emergency  applications, 

(e)  Whether  fees  should  be  adjusted 
for  dual  applications  for  the  same 
transaction, 

(f)  Whether  fees  should  attach  to 
notices  as  well  as  applications,  and 

(g)  Whether  fees  should  be  charged 
for  applications  for  membership  in  the 
Federal  Reserve  System. 

(h)  Whether  the  Board  should 
separately  recover  the  cost  of  publishing 
notice  of  applicatioas  in  the  Federal 
Register  1 

Table  l.— Proposed  Assessment  Schedule 
FOR  Edge  Corporations 


Total  assets  phis  standby 

letters  ol  ere*  (dollars  m 

millions) 

Assess 

ttw 
amount 

Plus 

a 

ex- 
cess 
over 
(dol- 
lars m 
mil- 
lions) 

Banking  Edges: ' 

to  to  10  million 

S2.000 

4.000 

6.000 

15.000 

55.000 

1.000 

2.000 

7.500 

57,000 

237,000 

0000200 
0.000130 
0.000120 
0000100 
0000078 

0.000100 
0000060 
0000055 
0.000O4O 
0.000032 

$0 

10 

25 

100 

500 

0 

10 

100 

1.000 

5.000 

10  to  25 

25  to  100 

100  to  500 

Over  500 

Investment  Edges:  ' 

$0  to  10  miHion 

10  to  100 

100  to  1.000 

1.000  to  5.000 

Over  5.000 

,.  ^•*.'^  ^^  corporationt  conduct  banking  activities  in 
me  United  States  retaied  to  toremn  c  international 
transactions,  wtnle  investment  Edges  are  essentially  hotd- 
TS  fSI?*'™?!-'"  '""S"  imtsmama.  The  ace  categonea 
tor  Mnlung  Edges  refer  to  in«r  estimated  assets,  based  on 
data  they  subnw  on  FH  28866  reoons  The  size  categones 
lor  investment  Edges  refer  to  the  estimated  consoMaled 
assets  o(  these  corporations  and  meir  mejonty-owned  (or 
othenwise  controlled  sut>SKlian«s. 


Table  2.— Estimated  Revenue  Collectable 
From  EtxiE  Corporations  Based  on  As- 
sessment Schedules  Shown  in  Table  l 


Size  category  ■ 

Nufflbw 

o« 
corpora- 
tions 

Afl9»»grte 
•saets-i- standby 
L/C  ($000,000) 

EttiniM- 
ed 

revenue 
($000) 

Banking  Edges: 
Less  turn  S10 
miHion 

19 
12 
27 
20 
11 

$84 

194 

1.508 

4.800 

14,095 

$73 

69 

254 

709 
1.204 

10  to  25 

25  to  100 _.. 

100  to  1.000 

Over  500... 

Subtotal 

89 

20.602 

2.300 

Less  than  SIO 

mMon 

16 

15 

5 

9 
2 

1 

622 
2.584 

25.280 
21.421 

10 

58 

152 

1.183 

839 

10  to  100 

100  to  1.000 
1.000  to  5.000... 
Over  5.000 

Subtotal 

47 

49.957 

2.222 

Total 

135 

S70.649 

$4,531 

'The  size  categonea  tar  banking  corporations  refer  to  their 
S''™'^JS2*'*'  '"■*«'  °"  <*«'■  •>««•  corporations  subinl 
onFR  2886b  loporta.  The  SGta  categonea  tor  mvestmani 

Edges  refer  to  the  estimated  contoMaled  assets  ol  Ihaa* 
rorporatiorB  and  their  majority-owned  (or  otherwise  coo- 
Mted)  subaidnnes.  since  these  ctrporatona  are  princ«>rty 
holding  companies  for  foreign  mveslmenU 


Table  3.— Proposed  Fffi  Schedule  for 
Processing  Applicatichis  Submitted  to 
THE  Federal  Reserve  Svstem 


Type  otappication 


Category  A:  Bank  hokling 
company  termalions,  ac- 
quisikon  ol  banks  and 
acquisition  of  nonbanks 
(going  concerns):  bank 
hoWing  company  stock 
redemptions  and 
changes  in  control;  intaF- 
national  investment  i^ 
plications 

Category  B:  Iralial  foreign 
branches.  Edge  Act  and 
other  mlematnnal  appli- 
cations, domestic  bank 
mergers,  and  changes  In 
control  tor  slate  member 
banks _ 

Category  C:  Bank  hokling 
company  nonbank  ac- 
quisitions (de  novo)  and 
exprxl  trading  company 
notifications:  stato 
member  bank  braiK:hes. 
bank  service  corpora- 
tions, investments  in 
bank  premises  and  issu- 
ance of  capital  notes  by 
state  member  banks; 
addittonal  foreign  branch 
and  investment  notifica- 
tions  

Category  D  ATM 
branches 


$8,000 


1965 


Appli- 
cations 
volume 


1.958 


Total. 


Total 


Thou- 
sands) 


$15,664 


5.000 

130 

650 

2.500 

628 

1.570 

1.000 

64 

S4 



2.780 

$17,948 
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Table  4.— PROPosa)  Fee  Schedule  for 
PROCESS4NG  Applications  Submitted  to 
THE  Federal  Reserve  System 


Assets' 

Proposed  tee 

30ver 

But  not 

over 

TUB 
amount 

Plus 

Ot 

oxcdss 

Category  A> 


$0 

ISO**.. 

B 

58 

108... 


.000005B 

.0000012 
.0000009 


S150M 
B 
SB 


Calaga>yB> 

$0 

S150M 
B 

58 
108 

S2.500 

2.500 

5,000 

7.500 

10.000 

0 
.0000029 

.0000006 
.0000006 

150M 

S150M 
B 
56 

B _... 

58 

10B 

CelagaiyC* 

$0 

S150M 

IB 

58 

10B 

SI  .290 
1,250 
2,500 
3,750 
5,000 

0 
.0000014 

.0000002 

150M 

S1S0M 
B 
5B 

IB 

58 

lOfl 

Category  0'  $1,000 


■  Total  assets  are  to  tM  measured  on  a  pro  torraa  basis— 
ttiat  is.  tie  applicwirs  total  aaests  if  Us  aivicalioii  ie 
approved. 

■  For  types  o<  spffcations  and  noMUcafcw  inkuded  in 
each  category,  see  Table.  3 

Regulatory  Flexibility  Act 

The  Board  is  sensiKve  to  the  impact  of 
the  proposed  rule  on  small  entities. 
Consequently,  the  Board  is  considering 
the  imposition  of  fees  for  supervision  of 
Edge  corporations  and  for  applications 
on  a  sliding  scale  based  upon  the  size  of 
the  regulated  organization.  It  has 
proposed  comparatively  limited  fee 
assessments  for  smaller  organizations. 
Moreover,  the  proposed  schedules  are 
designed  only  to  recover  partially  those 
costs  associated  with  a  particular 
supervisory  activity.  The  Board  believes 
the  fees  payable  will  be  sufficiently 
small  as  to  have  no  significant  impact 
on  the  financial  stability  of  a  reasonably 
profitable  institution. 

The  proposed  regulation  imposes  no 
additional  information  collection 
requirements. 

List  of  Subjects 
12  CFR  Part  211 

Banks,  banking.  Federal  Reserve 
System,  Foreign  banking.  Reporting  and 
recordkeeping  requirements,  Exptwl 
trading  companies,  AHocated  transfer 
risk  reserve.  Reporting  and  disclosnre  of 
intematicmal  assets.  Accounting  for  fees 
on  international  loans. 

12  CFR  Part  262 

Administrative  practice  and 
procedure.  Banks,  biuiking.  Federal 
Reserve  System.  Holding  companies. 

For  the  reasons  set  forth  above,  the 
Board  proposes  to  amend  12  CFR  Parts 
211  and  262  as  follows: 


PART  211— INTERNATIONAL 
BANKING  OPERATIONS 

It  is  proposed  to  amend  12  CFR  Part 
211  as  follows: 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

Authority:  Federal  Reserve  Act  (12  U.S.C. 
211  et  seq.);  Bank  Holding  Company  Act  of 
1956,  as  amended  (12  U.S.C.  1841  et  seq.)x  the 
IntematioDal  Banking  Act  of  1978  (Pub.  L  9S- 
369;  92  Stat.  807;  12  U.S.C.  3101  et  seg.y.  the 
Bank  Export  Services  Act  (Title  il.  Pub.  97- 
290,  96  StaL  1235]:  and  the  International 
Lending  Supervision  Act  (Title  IX,  Pub.  L  98- 
181,  97  Stat.  1153). 

2.  Section  211. 4  is  amended  by  adding 
paragraph  (a)(7)  to  read  as  follows: 

§  21 1.4    Edge  and  Agreement 
Corporations. 

(a)  •  •  * 

(7)  Fees.  Edge  corporations  shall  be 
assessed  an  annual  fee  by  the  Board  for 
supervision  and  inspection.  The 
schedule  of  such  fees  is  (wovided  in 
§  262.3(d)  of  the  Board's  Rules  of 
Procedure,  12  CFR  262.3(d). 


PART  262— RULES  OF  PROCEDURE 

It  is  proposed  to  amend  12  CFR  Part 
262  as  follows: 

3.  TTie  authority  citation  for  Part  262  is 
revised  to  read  as  follows: 

Audiority:  Administrative  Procedure  Act  (5 
U.S.C.  552);  Bank  Holding  Company  Act  (12 
U.S.a  1841  etseq.y.  Federal  Reserve  Act  (12 
U.S.C.  211  et  seq.y.  International  Banking  Act 
of  1978  (12  U.S.C.  3101  et  seq.)  and  the 
International  Landing  Supervision  Act  (12 
v. S.C  3X1  etseq.\. 

§262^    [Amandad] 

4.  Paragraphs  262.3  (d)  through  (1)  are 
redesignated  as  paragraphs  262.3  (e) 
through  (m). 

5.  A  new  paragraph  (d)  is  added  to 
S  262.3  to  read  as  follows: 

§262J    Applications. 
***** 

(d)  (1)  The  Board  shall  assess  fees  for 
the  filing  of  all  applications  (except 
applications  for  membership  in  the 
Federal  Reserve  System)  according  to 
the  following  schedule. 


Fee  Schedule  for  Processing  Appuca- 
tions  submrtted  to  the  federal  re- 
SERVE System 


Assets- 

Praoeesing  lee 

Over 

But  not 
over 

Ttw 
amoont 

Plus 

Ol 

Category  A  ' 

$0 

150M 

SISOM 
1B 

S5.000 
5.000 

0 
0000058 

$150M 

Fee  Schedule  for  Processing  Applica- 
tions Submitted  to  the  Federal  Re- 
serve System— Continued 


AsseU' 

Processing  lee 

Over 

But  not 
over 

Tha 
amount 

Plus              " 
""          excess 

IB 

56       mnrm 

0000012               IB 

58 _.... 

108 

106 
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18 
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0000006 

SL-iOM 
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IB 

58 
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58 
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SB 

108 

10.000 

SO 

150M.. 

IB 

58 

10B 


CategoryC 

S150M 

SI  .250 

0                  1 

IB 

1JS0 

.0000014 

56 

2.500 

.0000003 

ioe 

3.750 
5.000 

0000002 

Category  O' SI  .000 


'  Total  assets  are  to  be  maseured  on  a  pro  tamna  bass— 
ttiat  IS.   ttw  appkcanrs  total  assets  if  its 
approved. 

'Category  A  applications  include:  bank  tiolding  conyany 

■Son  of  n    ■ 


lonMbons,  iripsailiuii  ol  t>anks  and  afHilSuii  ofnonbi*s. 
(gomg  concamsk  bank  holding  compaoy  stock  ledewptmns. 
and  dianges  in  oontnl;  inaiiiatuiisi  w»es>iiei«  sppScataia. 

'Category  B  tn^KiHam  inckrte:  iratal  lonign  bmchas, 
Edge  Act  and  oOier  international  af^iliiirtoia.  domestic  bank 
mergao.  and  ckanges  in  ooneol  tor  slato  manAer  banks. 

•Categoiy  C  appticatiens  include:  Bank  balding  compwiy 
nontMnk  ecquistions  (de  novo)  and  export  tradng  company 
notifications:  sMs  mambar  tw*  branches,  bank  sarvne 
corporations,  investments  in  benk  premses  and  asuance  ol 
capHBl  notes  by  stale  member  banks;  add^onal  lormgn 
branch  and  investment  notMcakons. 

'Category  D  inckjdes  ATM  brandies.  AH  ATM  branches 
pay  the  same  proceiting  fee 

(2)  The  Board  shall  assess  annual  fees 
for  the  supervision  and  inspection  of 
Edge  corporations  (as  defined  in  section 
25(a)  of  the  Federal  Reserve  Act,  12 
U.S.C.  611  et  seq.]  according  to  the 
following  schedule. 

Assessment  Schedule  for  Edge 
Corporations 


Total  assets  pkjs  standby 

tellers  o«  credit  (dinars  in 

miUions) 

Assess 

ma 

amount 

Plus 

a 

over 

(dollars 

m 

mi- 
lions) 

Banking  Edges:  ■ 

$0  to  10  inlkon h 

10  to  25 — - - 

25  to  100 

S2.000 

4.000 

6.000 

15fl00 

55,000 

1.000 

2.000 

7,500 

57.000 

237.000 

0.000200 
0.000130 
0000120 
0.00O100 
0.000078 

0.000100 
0.000060 
0  000055 
0.000040 
0rXXKO2 

SO 
10 
25 

100*500           . 

Over  500 

100 
500 

Investment  Edges: ' 

$0tol0nslian_ 

10  to  100 ._ 

100  to  1.000 

0 
10 

100 

1.000  to  5.000..„_ 

Over  5.000 

1,000 
5.000 

'  Bankng  Edge  cocporaeons  conduct  banlang  i 
ttie  United  States  related  to  foreign  or  mlemstional  transac- 
tions, nntiile  investment  Edges  are  essentally  lieMmg  compa- 
nies for  foreign  investments  Tfie  sae  categories  lor  banking 
Edges  refer  to  their  estwiated  assets,  based  on  daU  they 
submrt  on  FR  2066b  reports.  Ttie  size  categories  lor  rnmst- 
ment  Edges  rstar  to  the  estanalsd  roneokdalad  aaaels  of 
tfiese  corporations  and  their  maionty-owned  (or  otherwise 
controlled)  i 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  12, 1988. 
WilKam  W.  Wil«s, 

Secretary  of  the  Board. 

[PR  Doc.  86-25926  Filed  11-18-86;  8;45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM79-76-251;  (Texas— 16 
Addition  li)l 

18  CFR  Part  271 

HiglvCost  Gas  Produced  From  Tight 
Formations;  Proposed  Rulemaici^g 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  3301-3432 
(1982),  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  Railroad 
Commission  of  Texas  that  an  additional 
area  of  the  Olmos  Formation  be 
designated  as  a  tight  formation  under 
§  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  on  December  29, 1986. 

No  public  hearing  is  scheduled  in  this 
docket  as  yet.  Written  requests  for  a 
public  hearing  due  on  November  28, 
1986. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  G.  Gingold  (202)  357-S114.  or 
Walter  W.  Lawson,  (202)  357-8556. 
SUPPI^MENTARV  INFORMATION: 

Issued:  November  13, 1986. 
I.  Background 

On  September  15, 1986,  the  Railroad 
Commission  of  Texas  (Texas)  submitted 
to  the  Commission  a  recommendation, 
in  accordance  with  §  271.703  of  the 
Commission's  regulations  (18  CFR 
271.703  (1983)),  that  an  additional  area 


of  the  Olmos  Formation  located  in  the 
southern  portion  of  the  state  of  Texas  be 
designated  as  a  tight  formation.  The 
Commission  previously  adopted  a 
recommendation  that  the  Olmos 
Formation  in  certain  areas  of  Webb  and 
Dimmit  Counties  be  designated  a  fight 
formation  (Order  No.  263  issued 
September  30, 1982,  in  Docket  No. 
RM79-76-080  (Texas— 16))  and  the 
A.W.P.  (Olmos)  Field  (Order  No.  452 
issued  June  12, 1986,  in  Docket  No. 
RM79-76-247  (Texas— 16  Addition)). 
Pursuant  to  §  271.703(c)(4)  of  the 
regulations,  this  Notice  of  Proposed 
Rulemaking  is  hereby  issued  to 
determine  whether  Texas' 
recommendation  that  the  additional 
area  of  the  Olmos  Formation  be 
designated  a  tight  formation  should  be 
adopted.  Texas'  recommendation  and 
supporting  data  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

II.  DescriptioD  of  Recommendation 

The  area  for  which  the  tight  sand 
recommendation  is  sought  consists  of 
approximately  7,506  acres  and  is  located 
to  the  east  and  southeast  of  Tilden,  in 
McMullen  County,  Texas.  This  area 
contains  four  leases  in  the  A.W.P. 
(Olmos)  Field;  the  3,480.6  acre  Bracken 
Lease,  the  320  acre  Dan  Foster  Lease, 
the  2,431.46  acre  R.  P.  Horion  Lease,  and 
the  1,274  acre  R  P.  Horton  "C"  Lease. 

According  to  the  recommendation, 
there  are  fifty-one  producing  wells 
within  the  designated  area.  Forty-four  of 
the  wells  are  oil  wells  and  seven  are  gas 
wells.  The  average  field  density  of 
development  is  equivalent  to  147  acres 
per  well.  Field  rules  allow  for  one  well 
per  80  acres,  with  an  optional  40  acre 
unit,  and  a  tolerance  of  40  acres  for  the 
last  well  on  a  lease. 

The  Olmos  Sandstone  is  the  youngest 
(uppermost)  of  three  formations 
comprising  the  Taylor  Group  of 
Cretaceous  Age.  In  south  Texas,  rocks 
of  the  Taylor  Group,  including  the 
Olmos,  conformably  overlie  the  Austin 
Chalk  and  are  uncomformably  overlain 
by  rock  of  the  Navarro  Group, 
principally  the  Escondido  formation. 
The  Olmos  can  be  correlated  as  a 
continuous  unit  over  the  entire  area  of 
application  and  is  present  at  depths 
below  mean  sea  level  ranging  from 
9,100'  to  9,600'.  It  is  recognized  in  two 
sections,  known  as  the  Massive  Olmos 
and  the  Second  Olmos  Stringer. 

In  the  area  of  application,  the  Olmos 
reservoir  is  controlled  by  both  structural 
and  stratigraphic  mechanisms.  Three 
major  faults  have  been  recognized  on 
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well  logs.  Several  other  smaller  faults 
have  been  detected  but  do  not  appear  to 
be  a  controlling  factor  in  reservoir  fluid 
migration.  Primarily,  the  reservoir  is 
controlled  by  a  stratigraphic 
unconformity  where  the  Olmos  is 
erosionally  truncated  and  then  overlain 
by  an  impermeable  shale. 

Geological  analysis  of  Olmos  core 
samples  have  determined  that  the 
average  Olmos  Sand  in  the  area  of 
application  is  a  very  fine  grained, 
clayey,  glauconitic,  feldspathic  quartz 
sand  with  accessory  mica,  rock 
fragments,  heavy  minerals  and 
planktonic  foraminifera.  Detrital  clay 
matrix  makes  up  from  33  to  53  percent  of 
the  total  rock  volume  and  the  clay  has 
been  admixed  with  the  sand  by 
borrowing  organisms. 

ni.  Discussion  of  Reconunendation 

Texas  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  convened  by  Texas  on  the 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throu^out  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  S  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce,  without  stimulation,  more  than 
five  (5)  barrels  of  oil  per  day. 

Texas  further  asserts  that  existing 
state  law  and  established  casing 
procedures  assure  protection  of  all  fresh 
water  zones. 

Accordingly,  under  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  [Reg. 
Preambles  1977-1981]  FERC  Stats,  and 
Regs.  5  30,180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
Texas  that  the  additional  area  of  the 
Olmos  Formation,  as  described  and 
delineated  in  Texas'  recommendation  as 
filed  with  the  Commission,  be 
designated  as  a  tight  formation  pursuant 
to  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
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Office  of  the  Secretary.  Federal  Energy 
Regulatory  Comminioii.  a2S  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  on  or  before  December  29, 198& 
Each  person  submitting  a  comment 
should  indicate  that  the  comment  is 
being  submitted  in  Docket  No.  RNf79- 
76-251  (Texas— 16  AddiUon  H]  and 
should  give  reasons  including  supporting 
data  for  any  recommendation. 
Comments  should  include  the  name, 
title,  mailing  address,  and  telephone 
number  of  one  person  to  whom 
communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information,  Room  lOOa 
825  North  Capitol  Street.  NE.. 
Washington,  DC,  during  business  hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  therefore  request  a  public  hearing. 
The  person  shall  specify  the  amount  of 
time  requested  at  die  hearing,  and 
should  nie  the  request  with  the 
Secretary  of  the  Commission  no  later 
than  November  28, 1988. 

List  of  Subjects  in  18  CFR  Pari  271 

Natural  gas.  Incentive  price.  Tight 
formation. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H.  Chapter  1,  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Texas' 
recommendation. 
Raymond  A.  Beime, 

Acting  Director,  Office  of  Pipeline  and 
Producer  Regulations. 

PART  271— [AMENDED] 

Section  271.703  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq4 
Natural  Gas  Policy  Act  of  197a  15  U.S.C. 
3301-3432:  Administrative  Procedure  Act.  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  [d](lll)[iii]  to  read  as 
follows: 

9271.703    TigM  formation. 

*         *         *         •         • 

(d)  Designated  tight  formations. 


(Ill)  The  Olmos  Formation  in  Texas. 
RM79-76  (Texas— 16). 


(iu)  A.  WJ>.  (CMmos)  Field,  McMullen 
County. 

(A)  Delineation  offonnation.  The 
designated  portion  of  the  Olraos 
Formation  is  located  to  the  east  and 
southeast  of  Tilden,  in  McMuUen 
County,  Texas,  and  consists  of 
approximately  7,506  acres  containing 
four  leases;  the  3.48a6  acre  Bracken 
Ranch  lease,  the  320  acre  Dan  Foster 
lease,  the  2.431.46  acre  ILP.  Horton  lease 
and  die  1.274  acre  RJ>.  Horton  "C"  lease. 

(B)  Depth.  The  top  of  the  Olmos 
Formation  occurs  at  depths  of  &om  9,100 
feet  to  9,600  feet  below  mean  sea  level. 

[FR  Doc.  86-26013  Filed  11-18-88;  &-45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  17 

Medical  Benefits;  Transportation  of 
Claimants  and  Beneficiaries 

AGENCY:  Veterans  Administration. 
ACTION:  Proposed  regulations. 

summary:  For  several  years  the 
Veterans  Ariminisfration  (VA)  has 
sought  administratively  to  control 
expenditures  for  the  transportation  and 
travel  expenses  of  veteran  beneficiaries 
traveling  to  and  from  VA  health  care 
facilities.  Underiying  these  efforts  was  a 
strong  sense  that  funds  available  to 
provide  health  care  to  veterans  are  more 
appropriately  used  for  direct  patient 
care  programs  rather  than  for 
transportation  costs.  Nevertheless, 
beneficiary  travel  costs  have  continued 
to  esxalate  rapidly.  To  avoid  haveing  to 
continually  divert  substantial  amounts 
of  appropriated  funds  from  direct 
patient  care  programs  to  the  beneficiary 
travel  program,  VA  is  proposing  to 
amend  its  medical  regulations  to 
authorize  beneficiary  travel  payments  to 
eligible  veterans  only  when  specialized 
modes  of  transportation,  such  as 
ambulance  or  wheelchair  van,  are 
medically  indicated. 

DATES:  Written  comments  must  be 
received  on  or  before  December  22. 
1966.  These  amendments  will  apply  to 
claims  for  transportation  occurring  on  or 
after  the  effective  date  of  fined 
regulations. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding 
these  proposed  regulations  to: 
Administrator  of  Veterans  Affairs 
(271A),  810  Vermont  Avenue  NW, 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  Room  132,  of 
the  above  address,  between  the  hours  of 


8  a  jn.  and  4:30  p.m.,  Monday  throo^ 
Friday  (except  hoUdays)  until  January  7. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Karen  Walters,  Chief,  Policies  and 
Procedures  Division,  Medical 
Administration  Service  (202)  233-2337. 

SUPPLEMENTARY  MFORMATKMC  The 
annual  HUD-Independent  Agencies 
Appropriations  Act  (the  Act 
appropriating  funds  for  the  VA)  includes 
an  appropriation  for  all  medical  care  for 
veterans.  From  this  appropriation,  VA 
fimds  a  beneficiary  travel  program 
authorized  by  section  111  of  Tide  38, 
United  States  Code.  Pursuant  to  that 
authority,  VA  pays,  or  reimburses 
eligible  veterans  costs  of  their 
transportation  and  travel  to  and  from  a 
VA  health  care  facility.  The  costs  of  the 
beneficiary  travel  program  have  been 
increasing  steadily  in  recent  years 
despite  administrative  actions  to  reduce 
costs  and  improve  management  of  the 
program. 

An  amendment  is  being  made  to  38 
CFR  17.000  to  provide  that  VA 
beneficiary  travel  payments  may  be 
authorized  only  for  the  cost  of  medically 
indicated  specialized  modes  of 
transportation.  Medically  indicated 
special  modes  of  transportation  include: 
Ambulance,  ambulette,  air  ambulance, 
wheelchair  van,  and  other  modes  of 
transportation  which  are  specially 
designed  to  transport  certain  types  of 
disabled  individuals.  The  term  special 
modes  does  not  include:  Public 
transportation  such  as  a  bus,  subway, 
train,  airplane,  or  privately-owned 
conveyance.  It  would  include  a  hired 
car,  or  a  taxi,  but  only  in  the  case  of  an 
interfacility  transfer  when  such  mode  of 
transportation  is  less  expensive  than 
other  authorized  specialized  modes  of 
transportation.  The  regulation  is  also 
being  amended  to  prohibit  authorization 
of  any  travel  expenses  when  VA  care  is 
sought  for  certain  purposes  for  which 
travel  was  previously  authorized,  e.g. 
admission  for  domiciliary  care,  or  travel 
for  family  members  of  veterans 
receiving  mental  health  services  from 
the  VA.  Finally,  the  regulation  is  being 
amended  to  clarify  the  scope  of 
permissible  "interfacility  transfers,"  as 
authorized  under  existing  regulations. 
As  amended,  that  provision  would 
authorize  VA  to  provide  transportation 
costs  when  necessary  to  transfer  any 
veteran  from  one  health  care  institution 
(either  a  VA  or  contract  care  facility)  to 
another  in  order  to  continue  ongoing 
VA-sponsored  care. 

This  proposed  amendment  to  VA 
regulations  is  considered  nonmajor 
under  the  criteria  of  Executive  Order 
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12291,  Federal  Regulation.  It  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  result  in  major 
increases  in  costs  for  consumers, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  certifies  that  this 
proposed  amendment,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  The  change  concerns  the  eligibility 
of  individual  veterans  and  VA 
beneficiaries  to  VA  payment  for,  or 
reimbursement  of,  their  expenses  for 
travel  to  or  from  VA  medical  facilities  in 
certain  circumstances.  This  change 
imposes  no  regulatory,  administrative, 
or  paperwork  burdens  on  any  type  of 
small  entity. 

(The  Catalog  of  Federal  Domestic  Assistance 
numbers  are  64.009,  64.011,  and  64.013) 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health, 
Drug  abuse,  Foreign  relations. 
Government  contracts,  Grants 
programs— health.  Health  care.  Health 
facilities,  Health  professions,  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes, 
Philippines,  Veterans. 

Approved:  November  4, 1986. 
Thomas  K.  Tumage, 

Administrator. 

PART  17— {AMENDED] 

38  CFR  Part  17,  Medical,  is  proposed 
to  be  amended  as  follows: 

l.§  17.100  [Amended] 

1.  In  §  17.100(d)  remove  the  words  "or 
member"  wherever  they  appear. 

2.  In  §  17.100(j)  remove  the  words 
"pullman  accommodations,"  wherever 
they  appear. 

3.  In  §  17.100  paragraphs  (a)(3)  and 
(g)(3)  are  removed  and  the  introductory 
text  and  paragraphs  (e),  (f)(1),  and  (k) 
are  revised  to  read  as  follows: 

§  1 7. 1 00    Transportation  of  claimants  and 
t>eneficiaries. 

Transportation  at  Government 
expense  may  be  authorized  for  an 
individual  who  is  eligible  under  this 
section  only  when  a  VA  physician  has 
determined  that  a  specialized  mode  of 
transportation  is  medically  required. 
Special  modes  of  transportation  which 
may  be  determined  to  be  medically 


required  include:  ambulance,  ambnlette, 
air  ambulance,  wheelchair  van,  and 
other  modes  of  transportation  which  are 
specially  designed  to  transport  certain 
types  of  medically  disabled  individuals. 
The  term  special  mode  does  not  include: 
public  transportation  such  as  bus, 
subway,  train,  airplane,  or  any 
automobile  or  similar  conveyance.  A 
hired  car  or  taxi  may  be  authorized  as  a 
special  mode  only  for  interfacility 
transfers,  as  authorized  in  paragraph  (e) 
of  this  section,  if  use  of  such  mode  of 
transportation  is  less  expensive  than 
other  authorized  specialized  modes  of 
transportation.  TYansportation  will  not 
be  authorized  for  the  cost  of  travel  in 
excess  of  the  actual  expense  incurred  by 
any  person  as  certified  by  the  person  in 
writing.  Transportation  will  not  be 
authorized  unless  the  person  claiming 
reimbursement  is  a  service-connected 
veteran;  a  nonservice-connected  veteran 
in  receipt  of  VA  pension  benefits;  or  a 
person  whose  annual  income,  as 
determined  under  the  provisions  of  38 
U.S.C.  503,  is  less  than  or  equal  to  the 
maximum  annual  base  pension  rates 
provided  in  38  \JS.C.  521.  Travel 
expenses  of  all  other  claimants  will  not 
be  authorized  unless  the  claimant  can 
present  clear  and  convincing  evidence, 
in  a  form  prescribed  by  the 
Administrator,  to  show  that  he  or  she  is 
unable  to  defray  the  cost  of 
transportation;  or  except  when 
medically-indicated  ambulance 
transportation  is  claimed  and  an 
administrative  determination  is  made 
regarding  the  claimant's  ability  to  bear 
the  cost  of  such  transportation.  Travel 
will  be  authorized  for  the  following 
purposes:  (38  U.S.C.  111,  as  amended  by 
Pub.  L.  94-581,  sec.  101,  and  Pub.  L.  96- 
151,  sec.  201) 
*        »        »        •        • 

(e)  Interfacility  transfers.  Subject  to 
the  limitations  of  this  section,  VA  may 
transport  a  patient  who  is  eligible  for 
benefits  under  this  section,  or  may 
reimburse  such  patient  for  the  expenses 
of  authorized  transportation,  when  such 
travel  is  necessary  to  transfer  the 
patient  from  one  health  care  institution 
to  another,  provided  both  institutions 
furnish  the  individual  with  treatment  at 
VA  expense,  and  the  transfer  is 
necessary  for  continuation  of  such 
treatment.  (38  U.S.C.  Ill) 

(f)  Discharge.  (1)  Subject  to  the 
limitations  of  this  section,  upon  regular 
discharge  from  hospitalization  for 
treatment,  observation  and  examination, 
or  nursing  home  care,  return 
transportation  to  the  point  from  which 
the  beneficiary  had  proceeded;  or  to 


another  point  if  no  additional  expense 
be  thereby  caused  the  Government. 
***** 

(k)  Furnishing  transportation  and 
other  expenses  incident  thereto.  In 
furnishing  transportation  and  other 
expenses  incident  thereto,  as  defined, 
the  VA  may  (1)  issue  requests  for 
transportation,  meals,  and  lodging;  or  (2) 
reimburse  the  claimant,  beneficiary  or 
representative,  for  payment  made  for 
such  purpose,  upon  due  certification  of 
vouchers  submitted  therefor.  The 
provisions  of  §§  17.100, 17.101  or  17.102 
will  be  complied  with  in  all  instances 
when  transportation  costs  are  claimed. 
(38  U.S.C.  Ill) 
***** 

[FR  Doc.  88-26086  Filed  11-18-88;  8:45  am] 

BILUNG  CODE  UJO-OI-M 


38  CFR  Part  36 


Loan  Guaranty;  Increase  In  Value  of 
Security  Which  Can  Be  Released 
Without  Prior  Approval 

AGENCY:  Veterans  Administration. 

action:  Proposed  regulatory 
amendment. 

summary:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its 
regulations  by  increasing  from  $500  to 
$2,500  the  maximum  value  of  property 
securing  a  VA-guaraateed  home  loan 
that  can  be  released  by  the  holder 
without  prior  approval  of  the 
Administrator.  A  new  maximum  value 
of  $2,500  will  eliminate  unnecessary 
paperwork  for  both  the  lender  and  the 
VA  by  reducing  the  number  of  partial 
security  release  cases  referred  by 
lenders  to  the  VA  for  prior  approval. 
The  new  maximum  value  will  allow  for 
greater  reduction  to  the  loan  balance, 
and  consequently  to  the  Administrator's 
liability,  because  the  regulations  still 
provide  for  the  entire  consideration 
received  for  the  released  security  to  be 
applied  to  the  loan  balance. 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1988.  "The  VA 
proposes  to  make  this  regulatory 
amendment  effective  30  days  after 
publication  of  the  final  regulations. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
proposal  to  the  Administrator  of 
Veterans  Affairs  (271A),  Veterans 
Administration.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  at  the  above  address 
only  between  the  hours  of  8:00  a.m.  and 
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4:30  p.m.,  Monday  through  Friday 
(except  holidays]  until  January  7,  1987. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Raymond  L.  Brodie,  Assistant 
Director  for  Loan  Management  [261), 
Loan  Guaranty  Service.  (202)  233-3668. 

SUPPLEMENTARY  INFORMATION:  38  CFK 

36.4324(a)  was  last  amended  may  20, 
1970,  to  increase  from  $300  to  $500  the 
value  of  property  securing  a  VA- 
guaranteed  loan  that  can  be  released  by 
the  holder  without  prior  VA  approval. 
Due  to  an  increase  in  property  values 
since  1970,  a  $500  value  is  no  longer 
realistic.  An  example  of  an  instance  in 
which  a  partial  release  of  property  is 
required  is  a  highway  widening  project. 
Currently,  if  the  value  of  property  to  be 
released  for  such  a  project  is  more  than 
$500,  the  holder  must  value  VA  approval 
before  releasing  the  property  to  the 
highway  department.  Requiring  VA 
approval  before  releasing  property  with 
such  a  low  value  when  compared  to  the 
total  worth  of  the  security  places  an 
unnecessary  paperwork  burden  on  both 
the  lender  and  the  VA.  The  purpose  of 
the  proposed  amendment  is  to  raise  this 
amount  to  $2,500.  For  release  of  property 
value  at  more  than  $2,500,  VA  prior 
approval  is  needed  to  verify  the 
adequacy  of  the  consideration  received 
and  to  ensure  that  the  value  of  the 
remaining  property  is  sufficient  to 
secure  the  outstanding  loan  balance. 

The  Administrator  hereby  certifies 
that  this  proposed  regulatory 
amendment  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defmed  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  By 
reducing  the  number  of  cases  requiring 
referral  by  the  holder  to  the  VA,  the 
proposed  amendment  establishes  a 
procedure  which  is  less  burdensome  on 
the  holder  than  that  described  in  the 
current  regulations.  Pursuant  to  5  U.S.C. 
605(b),  this  proposed  regulatory 
amendment  is,  therefore,  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Administator  has  also  determined 
that  the  proposed  amendment  is  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291.  Federal 
Regulation.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  it  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers  or 
individual  industries;  and  it  will  not 
have  signiHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.119. 

List  of  Subjecto  in  38  CFR  Part  36 

Condominiums,  Handicapped. 
Housing  loan  programs — housing  and 
community  development,  Manufactured 
homes.  Veterans. 

This  regulatory  amendment  is 
proposed  under  the  authority  granted 
the  Administrator  by  sections  210(c)  and 
1820  of  Title  38,  United  States  Code. 

Approved:  October  29, 1986. 
Thomas  K.  Turnage, 

Administrator. 

PART  36— [AMENDED] 

38  CFR  Part  36,  Loan  Guaranty,  is 
proposed  to  be  amended  as  follows: 

§36.4324    [Amended] 

In  §  36.4324  paragraph  (a)  is  amended 
by  removing  the  words  "$500'  wherever 
they  appear  and  adding,  in  their  place, 
the  words  "$2,500". 

(PR  Doc.  8&-26087  Filed  11-18-86;  8:45  amj 

BiLUNG  CODE  SSafr-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-5-^RL-3113-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AQENOY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  On  May  7, 1984,  and  January 
23, 1986.  the  State  of  Indiana  submitted 
to  USEPA  a  revision  to  the  Indiana  lead 
(Pb)  State  Implementation  Plan  (SIP)  in 
order  to  satisfy  the  requirements  of  40 
CFR  51.18  (a)  through  (i)  and  51.18(k)  for 
a  general  New  Source  Review  (NSR) 
program,  as  well  as  the  Federal 
requirements  for  a  Pb  NSR  program. 
USEPA  has  reviewed  these  submittals 
and  is  proposing  to  approve  them  for  the 
pollutant  Pb  as  meeting  the 
requirements  of  40  CFR  Part  51.18  (a) 
through  (i)  and  51.18{k).  The  purpose  of 
this  notice  is  to  present  a  discussion  of 
the  material  submitted  by  the  State  to 
support  the  revision  and  to  provide  an 
opportunity  for  public  comment  on  the 
revision  and  on  USEPA's  proposed 
action. 


DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  January  20. 1987. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  886- 
8036,  before  visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street. 
Chicago,  Illinois  60604 

Air  Management  Division,  Indiana 
Department  of  Environmental 
Management  P.O.  Box  6015, 
Indianapolis,  Indiana  46206-6015 

Please  submit  an  original  and  three 
copies,  if  possible.  Comments  on  this 
proposed  rule  should  be  addressed  to: 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60G04. 

FOR  FURTHER  INFORMATION  CONTACT 

Aime  E.  Tenner,  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  On  May 

7, 1984,  the  State  of  Indiana  submitted  to 
USEPA  a  revision  to  the  Indiana  Pb  SIP 
in  order  to  satisfy  the  requirements  of  40 
CFR  51.18  (a)  through  (i)  and  51.18(k)  for 
a  general  NRS  program,  as  well  as  the 
Federal  requirements  for  a  Pb  NSR 
program.  On  January  23, 1986.  the  State 
submitted  to  USEPA  an  amended 
version  of  the  Pb  NSR  rules  which 
addressed  certain  deficiencies  in  the 
previous  Pb  NSR  rules. 

In  today's  rulemaking  action,  USEPA 
is  proposing  to  approve  this  revision  to 
the  Indiana  SIP  as  requested  by  the 
State  of  Indiana.  The  Pb  NSR  rules  are 
discussed  in  detail  below.  However, 
USEPA  wishes  to  clarify  that  this 
proposed  rulemaking  action  only 
pertains  to  the  approvability  of  this  SIP 
revision  with  respect  to  the  Pb  NSR 
requirements.  USEPA  will  rulemake  on 
NSR  rules  at  they  apply  to  other 
pollutants  at  a  latter  date. 

The  amended  rule  is  consistent  with 
USEPA  poUcy  (memorandum  dated 
April  8. 1980.  from  Richard  G.  Rhoads, 
Director,  Control  Programs  Development 
Division  to  Directors.  Air  and 
Hazardous  Materials  Divisions)  which 
states  that  the  NSR  requirements  of  the 
Pb  SIP  may  be  satisfied  by  requiring 
review  of  all  Pb  sources  which  have  the 
potential  to  emit  Pb  in  excess  of  5  tons 
per  year. 

This  amended  rule  is  also  consistent 
with  USEPA's  interim  policy  on  Pb  plans 
which  requires  review  of  any 
modification  to  a  source  with  actual 
emissions  in  excess  of  5  tons  per  year  of 
Pb,  if  the  modification  would  result  in  a 
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net  increaae  of  ae  or  more  tons  of  Pb  per 
year  of  potential  emissions.  (See  pp.  4- 
23  in  "Updated  Information  on  Approval 
and  Promulgati(Mi  of  Pb  Implementation 
Plan",  dated  July  1983).  As  a  result. 
USEPA  is  proposing  for  approval 
Indiana  Rule  lAC  2-1.1  as  meeting  the 
new  source  review  requirements  in  40 
CFR  51.18  (a)  through  (i)  of  new  sources 
ofPb. 

Additionally.  USEPA  is  proposing  for 
approval  Indiana  Rule  lAC  2-1.1  as 
meeting  the  requirements  of  40  CFR 
51.18(k)  for  Pb.  Paragraph  (k)  requires  a 
provision  in  a  permit  or  equivalent 
program  which  satisfies  the 
requirements  of  the  Clean  Air  Act  (Act) 
Section  110(a)(2)(D)(i)  for  major  new 
sources  and  major  modiHcations  of 
existing  sources  in  attainment  or 
unclassified  areas.  Section 
110(a)(2){D)(i)  of  the  Act  requires  SIPS 
to  have  a  program  that  can  enforce 
emission  limits  and  regulations  with 
respect  to  the  construction,  modification 
and  operation  of  "major  emitting 
facilities"  to  achieve  and  maintain 
national  standards. 

A  "major  emitting  facility"  according 
to  Section  3O20)  of  the  Act.  is  any  source 
with  a  potential  of  emitting  100  tons  per 
year.  The  State  rule  in  section  (l)(a)(l) 
and  Section  (l){b)(l)(A)  requires  all 
sources  with  potential  emissions  of  25 
tons  per  year  or  more  to  apply  for  and 
receive  a  construction  or  operating 
permit.  The  25  tons  per  year  is  more 
stringent  than  the  100  tons  per  year 
Federal  cut-off. 

The  construction  permit  program  in 
Indiana  Rule  325  lAC  2-1.1  Section 
3(bKl)  requires  a  demonstration  that  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  and  the  Prevention  of 
Significant  Deterioration  (PSD) 
increments  will  be  maintained  before  a 
permit  can  be  issued.  The  operating 
permit  program  implements  this  by 
requiring  adherence  to  the  construction 
permit  conditions  and  adherence  to  the 
State's  emission  rules.  Furthermore. 
Section  5(a)  of  the  State  rule  allows  the 
State  of  Indiana  to  place  emission  limits 
on  construction  and  operating  permits 
for  the  protection  of  the  NAAQS  and  the 
Prevention  of  Significant  Deterioration 
(PSD)  increments.  These  provisions  in 
secUon  3(b)(1)  and  Section  5(a)  provide 
the  State  with  enforcement  provisions 
that  are  needed  to  protect  the  NAAQS 
and  the  PSD  increments  as  required  by 
the  Act  section  110(a)(2)(D)(i). 

In  summary,  USEPA  is  proposing  for 
approval  Indian?  Rule  325  lAC  2-1.1  as 
meeting  all  the  requirements  of  40  CFR 
51.18(aHi)  and  51.18(k)  for  Pb.  In 
addition,  USEPA  has  determined  that 
the  submitted  NSR  rules  will  meet  the 
Pb  NSR  requirements  and.  therefore. 


will  fulfill  one  element  in  the  overall 
Indiana  Pb  Plan. 

Under  5  U.S.C  section  804(b).  the 
Administrator  has  certified  Uiat  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fi-om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  June  28. 1986. 
Valdas  V.  Adamlus. 
Regional  Administrator. 
[FR  Doc.  86-26076  Filed  11-18-86;  8:45  am] 
BILUNG  COOE  SSW^SO-M 


40  CFR  Part  52 
IA-1-FHL-31 14-31 

Approval  and  Promulgation  of 
Implementation  Plans  Connecticut; 
Group  III  CTG  Regulations 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 
proposed  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
Connecticut.  These  revisions  will 
require  reasonably  available  control 
technology  (RACT)  to  reduce  volatile 
organic  compound  (VOC)  emissions 
from  synthetic  organic  chemical  and 
polymer  manufacturing  equipment  and 
from  polystyrene  manufacturing 
equipment.  The  revisions  also  include 
amendments  clarifying  VOC  compliance 
methods  for  surface  coating  operations. 
The  intended  effect  of  this  action  is  to 
reduce  statewide  ozone  levels  as 
required  under  Section  110  and  Part  D  of 
the  Clean  Air  Act. 

DATH8:  Comments  must  be  received  on 
or  before  December  19, 1986.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  these  SIP 
revisions. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  EHvision,  Room  2311.  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  2311,  JFK  Federal  Building, 
Boston,  MA  02203;  and  the  Air 
Compliance  Unit  Department  of 
Environmental  ftotection.  State  Office 
Building,  165  Capitol  Ave.,  Hartford,  CT 
06106. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Conroy  (817)  565-3252;  FTS 
835-^252  or  Lynne  A.  Naroian  (617)  565- 
3246;  FTS  835-324a 

SUPPIf  MENTARV  IITORMATION:  On 
March  26, 1986,  the  Department  of 
Environmental  Protection  (DEP) 
submitted  proposed  revisions  to  the 
Connecticut  State  fcnplementation  Plan. 
These  proposed  revisions  include  the 
following: 

1.  Section  22a-174-20,  Subsection  (x), 
"Control  of  VOC  Leaks  from  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment"— Except  as 
discussed  below,  EPA's  review  of  this 
regulation  found  it  consistent  with  the 
Control  Techniques  Guideline  (CTG) 
document  Control  of  Volatile  Organic 
Compound  Leaks  fpom  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment  (EPA-450/ 
383-006).  The  proposed  regulation  does 
not  defme  the  term  "In  VOC  Service." 
This  term  should  be  defined  prior  to 
final  adoption  of  the  regulation  by  the 
State  of  Connecticut. 

Proposed  Action 

EPA  is  proposing  to  approve  Section 
22a-174-20.  Subsection  (x).  EPA  is 
proposing  approval  with  the 
understanding  that  Connecticut  will 
amend  this  regulation,  as  discussed 
above,  prior  to  its  adoption  and 
submittal  for  incorporation  into  the  SIP. 

2.  Section  22a-174-20.  Subsection  (y). 
"Manufacture  of  Polystyrene  Resins"— 
This  regulation  requires  all  continuous 
polystyrene  resin  manufacturing 
facilities  to  comply  with  an  emission 
limit  of  0.12  kg  of  VOC/lOOO  kg  of 
product  in  total  fi-om  the  styrene 
condenser  vent  and  the  styrene  recovery 
unit  condenser  vent.  EPA  has  reviewed 
this  regulation  and  found  that  it  is 
consistent  with  the  CTG  document 
Control  of  Volatile  Organic  Compound 
Emissions  from  Manufacture  of  High- 
Density  Polyethylene,  Polypropylene, 
and  Polystyrene  Resins  (EPA-450/ 383- 
008).  This  regulation  does  not  address 
polypropylene  and  high-density 
polyethylene  manufacturers.  This  is 
acceptable  if  there  are  no  sources  in 
these  categories  located  in  the  State  of 
Connecticut. 

Proposed  Action 

EPA  is  proposing  to  approve  Section 
22a-174-20.  Subsection  (y).  The  formal 
submittal  of  this  SIP  revision  must 
include  a  letter  certiMng  that  there  are 
no  polypropylene  or  high-density 
polyethylene  manufacturing  sources  In 
the  State  of  Connectfcut. 

3.  Amendments  to  Section  22a-174-20. 
Subsection  (bb).  "VOC  Compliance 
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Methods"— This  SIP  regulation  is  being 
amended,  at  Subsection  (bb),  to  clarify 
the  requirement  that  VOC  surface- 
coating  sources  use  a  capture  system 
with  a  90%  collection  efficiency  when 
utilizing  add-on  control  equipment  to 
achieve  compliance.  EPA's  review  of  the 
amendments  to  subsection  (bb)  has 
indicated  that  it  is  approvable  as 
submitted.  In  Connecticut's  submittal, 
Subsection  [bb)  was  inadvertently  listed 
as  applicable  to  the  following 
subsections:  Subsection  (t), 
"Manufacture  of  Synthesized 
Pharmaceutical  Products,"  Subsection 
(u),  "Manufacture  of  Pneumatic  Rubber 
Tires,"  and  Subsection  (v),  "Graphic 
Arts  Rotogravers  and  Flexography." 
These  regulations  already  contain 
capture  and  control  efficiency 
requirements  within  them.  Hie  State 
may  wish  to  clarify  the  applicability  of 
Subsection  (bb)  by  excluding 
Subsections  (t),  (u),  and  (v). 

Proposed  Action 

EPA  is  proposing  to  approve  Section 
22a-174-20,  Subsection  (bb).  EPA  is 
proposing  approval  with  the 
understanding  that  Connecticut  will 
clarify  the  applicability  portion  of  this 
subsection,  as  discussed  above,  prior  to 
its  adoption  and  formal  submittal  as  a 
SIP  revision. 

A  more  detailed  description  of  EPA's 
evaluation  on  each  of  the  above 
regulatory  changes  is  presented  in  the 
Technical  Support  Document  that  has 
been  prepared  for  these  revisions.  That 
document  is  available  for  public 
inspection  at  the  locations  provided  in 
the  ADDRESSES  section  of  this  notice. 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
today's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  Rulemaking  process  by 
submitting  written  comments  to  the 
address  provided  above. 

Approval  of  these  revisions  is  being 
proposed  under  a  procedure  called 
"parallel  processing."  47  FR  27073. 
Parallel  processing  is  a  procedure  by 
which  the  Federal  rulemaking  process 
and  the  state's  procedures  for  amending 
its  SIP  are  done  concurrently.  If  the 
proposed  revisions  are  substantially 
changed,  in  areas  other  than  those 
identified  in  this  notice,  EPA  will 
evaluate  those  changes  and  may  publish 
a  revised  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  notice. 
EPA  will  publish  a  final  rulemaking 
notice  on  the  revisions.  The  final 
rulemaking  action  by  EPA  will  occur 
only  after  the  SIP  revisions  have  been 
adoDted  by  the  State  of  Connecticut  and 


submitted  to  EPA  for  incorporation  into 
the  SIP.  It  is  estimated  that  "parallel 
processing"  reduces  the  customary  time 
required  for  final  approval  of  SIP 
revisions  by  3  to  4  months. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fit>m  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  they 
meet  the  requirements  of  Sections 
110(a)(2)(A)-(K)  and  110(a)(3)  of  the 
Clean  Air  Act  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Fait  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  May  22, 1986. 
Michad  R.  Deland, 
Regional  Administrator.  Region  I. 
[FR  Doc.  86-28074  Filed  11-18-88;  8:45  am] 
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40  CFR  Part  180 

[PP  6E3384/P405:  FRL-31 10-8] 

Pesticide  Tolerance  for  Ruazif op-Butyl 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  herbicide  fluazifop-butyl  in  or  on 
the  raw  agricultural  commodity  tabasco 
peppers.  "The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  herbicide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
DATE  Comments,  identified  by  the 
document  control  number  [PP  6E3384/ 
P405],  must  be  received  on  or  before 
December  19, 1986. 
ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
D.C.  20460. 


In  person,  bring  comments  to:  Rm  236, 
CM#2, 1921  lefferson  Davis  Highway, 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marlcing  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
conunents  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

for  further  information  contact  by 
mail: 

Donald  R.  Stubbs,  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registration  Division.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  716B,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-1806). 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  AgricultiU'al  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
submitted  pesticide  petition  6E33&4  to 
EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Louisiana. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  herbicide  fluazifop-butyl  ( +  )-2-[4- 
[5-(trinuoromethyl)-2- 
pyridinyl]oxy]phenoxy  propanoic  acid 
(fluazifop),  bodi  free  and  conjuqated 
and  of  (±)-butyl-2[4-[5-(trifluoromethyl)- 
2-pyridinyl]oxy]phenoxy  propanoate 
(fluazifop-butyl),  all  expressed  as 
fluazifop,  in  or  on  the  raw  agricultural 
commodity  tabasco  peppers  at  1.0  part 
per  million  (ppm).  The  petitioner 
proposed  that  use  on  tabasco  peppers 
be  limited  to  Louisiana  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
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Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  rats  which  was 
negative  for  oncogenic  potential  at  3.0 
milligrams  (mg)  per  kilogram  (kg)  of 
body  weight  (bw)  per  day  (equivalent  to 
60  ppm,  highest  dose  tested)  and  a  no- 
observed-effect  level  (NOEL)  of  1  mg/ 
kg/day. 

2.  A  90-day  rat  feeding  study  with  a 
NOEL  of  0.5  mg/kg/day  (equivalent  to 
10  ppm). 

3.  A  QO-day  dog  feeding  study  with  a 
NOEL  of  25  mg/l^/day  (equivalent  to 
1,000  ppm). 

4.  A  rat  oral  lethal  dose  LD50  of  3,300 
mg/kg. 

5.  A  rat  teratology  study  with  a 
teratogenic  and  maternal  toxicity  NOEL 
of  10  mg/kg/day  (equivalent  to  100  ppm) 
and  a  NOEL  for  fetotoxicity  of  1  mg/kg/ 
day  (the  teratogenic  and  maternal  toxic 
effects  level  is  200  mg/kg/day,  highest 
dose  tested). 

6.  A  rabbit  teratology  study  with  no 
teratogenic  effect  at  90  mg/kg/day 
(highest  dose  tested)  and  a  NOEL  for 
fetotoxicity  of  10  mg/kg/day  (equivalent 
to  330  ppm). 

7.  A  2-generation  rat  reproduction 
study  with  a  NOEL  of  1  mg/kg/day. 

8.  An  18-month  mouse  chronic 
feeding/ oncogenicity  study  with  no 
observed  oncogenic  potential  at  3.0  mg/ 
kg/day  (highest  dose  tested)  and  a 
NOEL  for  systemic  toxicity  of  1.0  mg/ 
kg/day  (equivalent  to  7  ppm). 

9.  An  Ames  test  (negative),  a  rat 
cytogenetic  study  (negative),  and  an  in- 
vitro  transformation  assay  (negative). 

10.  An  acute  delayed  neurotoxicity 
study  in  hens  (negative). 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  1.0  mg/kg/day)  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
0.01  mg/kg  of  body  weight  (bw)/day. 
The  maximum  permitted  intake  (MPI) 
for  a  60-kg  human  is  calculated  to  be  0.8 
mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5-kg  daily  diet 
is  calculated  to  be  0.0457  mg/day:  the 
current  action  will  increase  die  TMRC 
by  0.00045  mg/day  (0.98  percent). 
Published  tolerances  utiUze  7.8  percent 
of  the  ADI;  the  current  action  will  utilize 
an  additional  0.07  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  high  pressure  liquid 


chromatography  using  an  ultra-violet 
detector,  is  available  in  Pesticide 
Analytical  Manual,  Volume  II  (PAM-II), 
for  enforcement  purposes. 

No  secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  since 
tabasco  peppers  are  not  considered  a 
livestock  feed  commodity.  Based  on  the 
data  and  information  considered,  the 
Agency  concludes  that  the  proposed 
tolerance  will  protect  the  public  health. 
Therefore,  the  tolerance  is  proposed  as 
set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  6E3384/P405].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  5, 1986. 
E.F.  Tinsworth, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

PART  180-{AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 


1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348a. 

2.  Section  180.411  is  amended  by 
designating  the  current  paragraph  and 
list  of  tolerances  as  paragraph  (a)  and 
adding  paragraph  (b)  to  read  as  follows: 

§  1 80.4 1 1    Fluazif  op-butyl;  tolerance*  for 
residues. 

(a)  *  *  * 

(b)  Tolerances  with  regional 
regisfration  are  estabhshed  for  residues 
of  (±)-2-[4-[5-{trifluoromethyl)-2- 
pyridinyl]oxy]phenoxy  propanoic  acid 
(fluazifop),  both  free  and  conjugated  and 
of  ( ±  )-butyl-2-[4-[5-(lrifluoromethyl)-2- 
pyridinyIjoxy]phenoxy  propanoate 
(fluazifop-butyl),  all  expressed  as 
fluazifop,  in  or  on  the  raw  agricultural 
commodity: 


ComnxxJities 

Parte 

per 

mMon 

Peppers,  tabasco 

1.0 

[FR  Doc.  86-25717  Filed  H-l&^86;  8:45  amj 

40  CFR  Part  180 

[PP  6E3396/P404:  FRL-^110-7] 
Pesticide  Tolerance  for  Oxyfluorfen 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  Rule. 

SUMMARY  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  herbicide 
oxyfluorfen  and  its  metabolite  in  or  on 
the  raw  agricultural  commodity  guava. 
The  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  6E33g6/ 
P4G4],  should  be  received  on  or  before 
December  19, 1988. 

ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Snpport  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20480. 

In  person,  bring  comments  to:  Rm  236, 
CM  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
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Information  submitted  as  a  conunent 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  throu^  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Donald  R.  Stubbs,  Emeigency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division. 
Environmental  Protection  Agency,  401 
M  SL.  SW..  Washington.  DC  20460. 

Office  location  and  telephone  mmiben 
Rm.  716B.  CM  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202 
(703-557-1806). 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  {IR- 
4),  New  Jersey  Agricultiu^I  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick.  NJ  08903, 
submitted  pesticide  petition  6E3396  to 
EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Hawaii. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  herbicide  oxyfluorfen  [2-<^oro-l- 
(3-ethoxy-4-mtrophenoxy)-4- 
(trifluorometfayl)benzene]  and  its 
metabolite  containing  the  diphenyl  ether 
linkage  in  or  on  the  raw  agricultural 
commodity  guava  at  0.05  part  p&  million 
(ppm).  The  petitioner  proposed  that  use 
on  guava  be  limited  to  Hawaii  based  on 
the  geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  cmd 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 


1.  A  20^nonth  mouse  feeding  study 
(chronic  feeding/oncogenicity]  with  a 
no-observed-effect  level  (NOEL)  of  2 
ppm  (0.3  milligram  (mg)  per  kilogram 
(kg)  of  body  weight  (bw))  and  a  lowest 
effect  level  (LEL)  of  20  ppm  (increased 
absolute  Uver  weight  and  non-neoplastic 
histological  lesions).  The  Cancer 
Assessment  Group  (CAG)  was  asked  to 
evaluate  the  oncogenic  potential  of 
oxyfluorfen.  CAG  requested  a  90-day 
mouse  study  be  performed  as  an 
estimate  to  determine  the  maximimi 
tolerated  dose  (MTD).  Subsequently,  it 
was  determined  that  toxicological 
concerns  were  not  considered  sufficient 
to  regulate  oxyfluorfen  as  an  oncogen 
and  oxyfluorfen  received  unconditional 
registration  by  the  Agency. 

2.  A  2-year  dog  feeding  study  with  a 
NOEL  of  100  ppm  (equivalent  to  2.5  mg/ 
kg/day). 

3.  A  rat  oral  lethal  dose  LDm  greater 
than  5.0  grams  (g]/kg. 

4.  A  rat  cytogenetic  test  (purified 
oxyfluorfen],  negative;  two  Ames  assays 
(technical),  positive;  an  Ames  assay 
(purified  oxyfluorfen),  negative;  an 
Ames  assay  (polar  fraction),  positive; 
and  Unscheduled  DNA  Synthesis  (UDS) 
Assays  (technical  and  polar  fraction) 
both  negative. 

5.  A  rabbit  teratology  study  with  no 
observed  teratogenic  effect  at  30  mg/kg. 

6.  A  rat  teratology  study  with  no 
observed  terata  at  1,000  mg/kg  of  bw 
(highest  dose  tested]  and  a  fetotoxic 
NOEL  of  100  mg/kg. 

7.  A  3-generation  rat  reproduction 
study  with  a  NOEL  of  10  ppm  (0.5  mg/kg 
of  bw). 

8.  2-year  rat  chronic  feeding/ 
oncogenicity  study  with  a  NOEL  of  40 
ppm  (2.0  mg/kg  of  bw)  and  no  oncogenic 
potential  observed  at  the  levels  tested 
(2. 40  and  800  ppm,  raised  to  1,600  ppm 
at  week  57  of  the  test). 

The  acceptable  daily  intake  (ADI), 
based  on  the  chronic  mouse  feeding 
study  NOEL  of  0.3  mg/kg/ day  and  using 
a  100-fold  safety  factor,  is  calculated  to 
be  0.003  mg/kg  of  body  weight  (bw)/ 
day.  The  maximimi  permitted  intake 
(MPI]  for  a  60-kg  human  is  calculated  to 
be  0.18  mg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  existing  tolerances  for  a  1.5-kg 
daily  diet  is  calculated  to  be  0.0394  mg/ 
day;  the  current  action  will  increase  the 
TMRC  by  0.0000252  mg/day  (0.06 
percent).  Published  tolerances  utilize 
21.88  percent  of  the  ADI;  the  current 
action  will  utilize  an  additional  0.01 
percent. 

There  are  no  regulatory  actions 
pending  against  the  pesticide. 
Oxyfluorfen  was  the  subject  of  a 
Rebuttable  Presumption  Against 
Registration  (RPAR)  process  and  a 


Notice  of  Determination  that  was 
pubUshed  in  the  Fadanl  Register  of 
June  23. 1982  (47  FR  27118). 

One  of  the  solvents  used  in  the 
production  of  technical  oxyfluorfen, 
perchloroethylene  (PCE),  has  been 
shown  to  produce  liver  timiors  in  mice. 
The  Agency  has  concluded  that 
potential  benefits  from  use  of 
oxyfluorfen  outweigh  risks  from  PCE, 
provided  oxyfluorfen  products  an 
produced  with  no  more  than  200  ppm 
PCE  contaminant.  Hie  producer  of 
oxyfluorfen  has  verified  that  oxyfluorfen 
formulations  contain  a  maximum  of  200 
ppm  PCE. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  in  Pesticide  Analytical 
Manual,  Volume  II  (PAM-II),  for 
enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  oxyfluorfen. 

No  secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  since 
guavas  are  not  considered  a  Uvestock 
feed  commodity.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  imder  the  Feder^ 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  virhich 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Feileral 
Reguter  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  should 
bear  a  notation  indicating  the  document 
control  number,  [PP  6E3396/P404].  All 
written  conmients  filed  in  response  to 
this  petition  wiU  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  5, 1986. 
E.F.  Tinsworth, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  1B0— {AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.381  is  amended  by 
designating  the  current  paragraph  and 
list  of  tolerances  as  paragraph  (a]  and 
adding  paragraph  (b)  to  read  as  follows: 


§  180.381 
residues. 


Oxyfiuorf en;  tolerances  for 


(b)  Tolerances  with  regional 
registration  are  established  for  residues 
of  the  herbicide  oxyfluorfen  [2-chloro-l- 
(3-ethoxy-4-nitrophenoxy)-4- 
(trifluoromethyl)benzene]  and  its 
metabolites  containing  the  diplienyl 
ether  linkage  in  or  on  the  raw 
agricultural  commodities: 


Commodities 


Guava. 


Parts 

per 

million 


005 


[FR  Doc.  86-25718  Filed  11-18-86;  8:45  am] 

BtLUNQ  COOE  •560-50-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  MMPAH-1986-1] 

Regulations  Governing  ttie  Taldng  and 
importing  of  Marine  Mammals; 
Supplementary  Information 

AQENCY:  Office  of  the  Administrative 
Law  Judge,  U.S.  Department  of 


Commerce,  for  the  National  Marine 
Fisheries  Service  (NMFS).  NOAA. 
ACTION:  Supplement  relating  to  issues  in 
formal  rulemaking  proceeding. 

summary:  On  August  15.  and  October 
28, 1986,  notices  announced  the 
convening  of  a  formal  rulemaking  in  the 
matter  of  proposed  regulations  to  govern 
the  taking  of  marine  mammals  (Ball's 
porpoise)  incidental  to  commercial 
salmon  fishing  operations,  51  FR  29674, 
(Aug.  20, 1986).  "rtiis  Notice  confirms  the 
issues  for  consideration,  lists  the 
witnesses  whose  testimony  has  been 
submitted  and  established  the  order  of 
presentation. 

DATES:  The  dates  remain  as  published  in 
the  Order  of  September  17, 1986,  51  FR 
33907  (Sept.  24, 1986). 
ADDRESS:  Office  of  the  Administrative 
Law  Judge.  Suite  6716,  U.S.  Department 
of  Commerce,  14tfi  and  Constitution 
Ave.  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  Smith,  Office  of  the 
Administative  Law  Judge,  Suite  6716, 
U.S.  Department  of  Commerce,  14th  & 
Constitution  Ave.  NW.,  Washington,  DC 
20230.  Telephone:  202-377-3135. 
SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of:  Proposed  Regulations  to 
Govern  the  Taking  of  Marine  Mammals 
(Dall's  Porpoise)  Incidental  to  Commercial 
Salmon  Fishing  Operations;  Docket  No. 
MMPAH-1986-1. 

ORDER 

The  pre-hearing  conference  was  helo 
as  scheduled  on  November  3, 1986,  at 
the  Department  of  Commerce, 
Washington.  DC. 

The  following  are  the  witnesses 
whose  testimony  or  statements  have 
been  filed  in  accordance  with  the 
notices  and  which  may  be  admitted  at 
the  hearing  scheduled  to  commence  at 
10  a.m.  on  December  1. 1988,  in 
Courtroom  E912  of  the  King  County 
Courthouse,  3rd  and  James  Streets, 
Seattle,  Washington. 

Franklin  G.  Alverson 
Cordon  C.  Broadhead 
Shinlaro  Enomoto 
Frank  J.  Hester 
Mamoni  Kato 
Masayuki  Komatsu 
Hiroshi  Ogiwara 
Seiji  Oshumi 

Agenda 


Kazuo  Stiima 

Satoahi  Shimizu 

Kenji  Takagi 

Linda  Jones 

G.  Christopher  Bouchet 

Jeff  Breiwick 

Paul  Sponz 

Hans  Jartmann 


I 


At  the  hearing,  following 
consideration  of  any  preliminary 
matters  and  motions,  the  representative 


of  the  parties  will  have  the  opportunity 
to  make  opening  statements. 
Introduction  and  cross-examination  of 
the  proponents'  witnesses  by  the  parties 
opposing  the  application,  in  turn.  The 
proponents  will  then  be  afforded  an 
opportunity  for  recross-examination. 
The  participants  are  reminded  that 
anyone  presenting  a  witness  is 
responsible  to  provide  a  translator  to 
assure  that  the  record  is  made  in 
English.  Following  the  proponent's 
presentations,  the  parties  in  opposition 
will  be  offered  opportunity  to  make  their 
presentations. 

Testimony  will  be  received  on  marine 
mammal  populations.  Including 
mortality  of  Dall's  porpoise  in  the 
driftnet  squid  fishery,  as  well  as  in  other 
fisheries  and  natural  activities. 
Testimony  respecting  as  asserted 
incidental  or  other  take  for  fur  seals 
and/or  sea  lions  will  also  be  received. 
However,  testimony  may  be  limited  if  a 
particular  stock  is  shown  not  to  be  the 
subject  of  taking  and/or  a  permit  within 
the  ambit  of  this  proceeding.  As 
indicated  at  the  pre-hearing  conference, 
these  are  considered  as  within  the 
paramter  of  the  issues  as  previously 
stated. 

I  will  defer  to  the  requests  of  the 
parties  to  allow  testimony  on  the 
incidental  take  of  marine  birds  in  the 
drift  gillnet  fishery.  This  is  not  a 
National  Environmental  Policy  Act. 
Environmental  Impact  Statement 
process  or  proceeding.  However,  I 
recognize  that  the  latter  is  being 
accomplished  concurrently  and,  is 
parallel.  I  still  have  reservations 
respecting  the  sea-biids  question,  but 
will  allow  the  testimony  as  requested.  I 
will  reserve  for  later  determination  the 
extent  of  consideration  to  be  given  to 
the  issues  raised  in  the  Environmental 
Impact  Statement  process  and  invite 
counsel  to  comment,  particularly  in  their 
post-hearing  submissions,  further  on  the 
appropriateness  and/or  necessity  of 
such  consideration,  particularly  to 
matters  not  related  directly  to  marine 
mammals. 

The  schedule  of  the  proceeding  will  be 
maintained. 

Dated:  November  13, 1986. 
Hugh  |.  Dolan, 
Administrative  Law  Judge. 
[FR  Doc.  86-26070  Filed  11-1»-B6;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicatiie  to  the 
puttlic  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  arxl  fuiKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMEHT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  14, 1986 

The  Department  of  A^culture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  mider  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  infoimation: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection;  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L.  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
OfHce  of  Management  and  Budget, 
Washington,  DC  20503. 

Attn:  Desk  Officer  for  USDA 

If  you  anticipate  commenting  on  a 
submission  but  fmd  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  yoiu*  intent  as  early  as 
possible 


ExtensifHi 

Agricultural  Marketing  Service 

7  CFR  Part  55,  Regulations  for  Voluntary 

Inspection  of  Egg  Products  and 

Grading 
On  occasion:  Weekly,  Monthly,  Daily 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations; 
5,472  responses;  1,286  hoars;  not 

applicable  under  3504(h) 
Merlin  L.  Nichols,  Jr.  (202)  447-3506 

Forest  Service 

Youth  Conservation  Corps  (YCC) 
Application  and  Medical  History 

FS-1800-3;  FS-1800-18 

On  occasion 

Individuals  or  households;  27,500 
responses;  2,500  hours;  not  applicable 
under  3504(h) 

L  Wayne  BeU  (202)  535-0927 

Rural  Electrification  Administration 

Financial  Requirement  &  Expenditure 
Statement — Electric  Program  REA-595 

On  occasion 

Small  businesses  or  organizations;  2,700 
responses;  29,700  hours;  not 
applicable  under  3504(h) 

Bert  Huntington  (202)  382-1966 

Revisioa 

Agricultural  Marketing  Service 

Dried  Prunes  I^oduced  in  California — 

Marketing  Order  993 
Recordkeeping;  On  occasion;  Monthly; 

Aimually 
Businesses  of  other  for-profit;  39,301 

responses;  34,837  hours;  not 

applicable  under  3504(h) 
Ronald  L  Cioffi  (202)  447-5697 

Fanners  Home  Administration 

7  CFR  1924-A  Planning  and  Performing 

Construction  and  Other  Development 
FmHA  1924-1,  -2.  -3,  -5.  -6,  -7,  -9,  -10,  - 

11,  -12.  -13,  -18.  424-19.  and  CC-257 
Recordkeeping;  On  occasion 
Individuals  or  households;  Farms; 

Businesses  or  other  for-profit; 
Non-profit  institutions;  Small  businesses 

or  organizations;  759,078  responses; 

262-629  hours;  not  applicable  under 

3504(h) 
Jack  Holston  (202)  382-9736 
7  CFR  1944-A  Section  502  Rural 

Housing  Loan  Policies,  Procedures 

and  Authorizations 
FmHA  431-3,  440-34, 1944-4, 1944-6, 

1944-A6, 1944-12, 1944-36,  and  1944-5 
On  occasion 


Individuals  or  households;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  718.600  responses; 
357.640  hours;  not  applicable  under 
3504(h) 

lack  Holston  (202)  382-9736 

Food  and  Nutrition  Service 

Report  of  the  Child  Care  Food  Program 

FNS-44 

Monthly;  Quarterly 

State  or  local  governments;  1,584 

responses;  4,752  hours;  not  applicable 

under  3504(h) 
Alan  Rich  (703)  756-3100 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  86-26098  Filed  11-18-86;  8:45  am] 

BHJJNG  CODE  a41IMI1-«l 


Rural  Electrification  Administration 

Associated  Electric  Cooperative,  Inc^ 
Finding  of  No  Significant  impact 

AQENCV:  Rural  Electrification 
Administration.  USDA. 
ACTKNC  Finding  of  No  Significant 
Impact.  Relates  to  the  construction  of  a 
345  kV  transmission  line  between 
Benton  County,  Arkansas,  and  Polk 
County,  Missouri. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(R£1A),  pursuant  to  the  National 
Enviommental  Pohcy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500 
through  1508),  and  REA  Environmental 
Policy  and  Procedures  (7  CFR  Part  1794], 
has  made  a  Finding  of  No  Significant 
Impact  (FONSI)  with  respect  to 
construction  of  a  345  kV  transmission 
line  on  steel  lattice  towers  in 
northwestern  Arkansas  and  wood  H- 
frame  support  structures  in 
southwestern  Missouri.  Associated 
Electric  Cooperative,  Inc.  (AECI),  of 
Springfield.  Missouri,  has  requested 
approval  from  the  REA  for  a  $15.6 
million  loan  guarantee  which  would 
permit  AECI  to  own  a  78  km  (49  mi] 
share  in  the  proposed  project.  The  other 
participants  in  the  proposed  project  are 
Springfield  City  Utilities  (CU).  of 
Springfield.  Missouri,  with  a  72  km  (45 
mi)  segment;  Southwestern  Electric 
Power  Company,  of  Shreveport, 
Louisiana,  with  a  29  km  (18  mi)  segment; 
and  Empire  District  Electric  Company 
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(EDE],  of  Republic,  Missouri,  with  a  38 
km  (23  mi)  segment.  KAMO  Electric 
Cooperative.  Inc.  (KAMO).  of  Vinita, 
Oklahoma,  will  also  use  this  line  in  the 
operation  of  its  system  and  has  been 
designated  by  AECI  as  the  construction 
agent  for  AECI's  share  of  the  project. 
The  Grand  River  Dam  Authority 
(GRDA).  of  Vinita.  Oklahoma,  also 
plans  to  use  this  line  in  the  operation  of 
its  system. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  W.  Bennett.  Director.  Southeast 
Area-Electric.  Room  0256,  South 
Agriculture  Building,  Rural 
Electrification  Administration, 
Washington.  DC  20250,  telephone  (202) 
382-8434. 

SUPPLEMENTARY  INFORMATION:  REA.  in 
conjunction  with  a  request  for  approval 
from  AECI  for  a  $15.6  million  loan 
guarantee  to  enable  AECI  to  construct 
its  share  of  the  project,  required  that  the 
project  participants  develop 
environmental  support  information 
reflecting  the  potential  impacts  of  the 
project.  Included  as  part  of  its 
environmental  review  process,  REA  held 
an  interagency  and  two  public  scoping 
meetings  in  Missouri.  The  environmental 
support  information  supplied  by  the 
project  participants,  input  from  the 
meetings  held,  and  input  from  the  public 
and  certain  Federal  and  State  agencies 
have  been  used  by  REA  to  develop  its 
Environmental  Assessment  (EA).  REA 
has  concluded  that  the  EA  represents  an 
accurate  assessment  of  the 
environmental  impacts  of  the  proposed 
project  and  that  the  impacts  are 
acceptable.  The  joint  project  will  allow 
each  of  the  participants  to  continue  to 
meet  their  responsibilities  to  serve  their 
load  in  a  reliable  and  economical 
manner. 

The  length  of  the  proposed  project  is 
approximately  216  km  (135  miles).  It 
originates  at  the  Flint  Creek  Generating 
Station  in  Arkansas  and  traverses  to  the 
Morgan  Substation  in  Missouri.  The 
proposed  transmission  line  is  to  be 
located  in  Benton  County,  Arkansas, 
and  in  McDonald,  Newton,  Barry, 
Lawrence,  Greene,  and  Polk  Counties, 
Missouri.  The  proposed  project  includes 
the  construction  by  CU  of  the  345/161 
kV  Brookline  Substation  in  Greene 
County,  and  an  addition  of  a  345/161  kV 
transformer  at  both  EDE's  Monett 
Substation  in  Lawrence  County  and 
AECI's  Morgan  Substation  in  Polk 
County. 

The  single  circuit  345  kV  line  will 
require  a  46  m  (150  ft)  right-of-way 
(ROW).  The  two  substations  to  be 
expanded,  Monett  and  Morgan,  will 
require  2.4  ha  (6  ac)  and  3.2  ha  (8  ac). 


respectively.  The  new  Brookline 
Substation  will  require  4  ha  (10  ac). 

REA  has  concluded  that  the  proposed 
project  will  have  no  significant  impact 
on  lyetlands,  prime  forestland  or 
rangeland,  threatened  or  endangered 
species  or  critical  habitat,  property 
listed  or  eligible  fi3r  listing  in  the 
National  Register  of  Historic  Places, 
water  quality  and  health  of  humans  or 
animals.  Floodplains  of  numerous 
streams  and  areas  defined  as  prime 
farmland  and  Missouri  important 
farmland  are  located  in  the  preferred 
corridor.  The  only  land  removed  from 
production  will  be  immediately  adjacent 
to  the  line  support  structures.  The 
approximate  amount  of  prime  farmland 
and  Missouri  important  farmland 
subject  to  impacts  from  the  project  is 
0.11  ha  (0.27  ac).  About  12  structures  are 
to  be  located  within  the  100-year 
floodplain  of  the  streams  located  within 
the  preferred  corridor.  There  is  no 
practicable  alternative  action  that 
would  avoid  or  reduce  the  small  amount 
of  prime  and  important  farmland  that 
would  be  impacted  or  that  avoids  the 
placement  of  12  structures  in  the  100- 
year  floodplain.  Certain  impacts 
resulting  from  the  proposed  project  are 
unavoidable  such  as  the  cutting  of  trees 
and  vegetation  for  the  right-of-way 
clearing  and  the  esthetic  impact  on  the 
visual  quality  of  the  area. 

Alternatives  examined  for  the 
proposed  joint  project  included  no 
action,  alternative  energy  sources  and 
upgrading  existing  facilities.  Alternative 
line  routes,  structure  types  and 
substation  sites  were  also  evaluated. 
REA  determined  that  there  is  a 
demonstrated  need  for  the  project  and 
constructing  it  within  the  preferred 
corridor  is  an  environmentally 
acceptable  project  to  meet  the  needs  of 
the  four  project  participants.  The  actual 
line  route  would  be  established  within  a 
corridor  varying  from  approximately  1.6 
km  (1  mi)  to  3.2  km  (2  mi)  to  minimize 
the  impacts  on  landowners,  where 
practicable. 

Based  upon  the  environmental  support 
information  provided,  and  information 
from  the  REA  conducted  scoping 
meetings  and  public  input,  REA 
prepared  an  Environmental  Assessment 
(EA)  concerning  the  proposed  project 
and  its  impacts.  As  a  result  of  our 
independent  evaluation,  REA  concluded 
that  approval  of  financing  assistance 
enabling  AECI  to  own  a  78  km  (49  mi) 
share  of  the  proposed  project  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  REA  has 
reached  a  FONSI  with  respect  to  the 
proposed  project. 


Copies  of  REA's  EA  and  FONSI  can 
be  obtained  from  the  offices  of  REA  in 
the  South  Agriculture  Building,  Room 
0256, 14th  and  Independence  Avenue 
SW..  Washington,  DC  20250;  AECI.  2814 
South  Golden.  Springfield,  Missouri 
65807  or  KAMO,  900  South  Wilson, 
Vinita,  Oklahoma  74301.  Copies  of  these 
documents  can  be  reviewed  at  the 
offices  of  Springfield  City  Utilities,  301 
East  Central.  Springfield.  Missouri 
65801;  Empire  District  Electric  Company. 
202  South  Main.  Republic,  Missouri 
65738;  and  Southwestern  Electric  Power 
Company,  300  North  College, 
Fayetteville,  Arkansas  72701.  during 
regular  business  houre.  Copies  of  the 
documents  are  being  sent  to  various 
Federal  and  State  agencies.  REA  will 
take  no  final  action  with  respect  to 
AECI's  request  for  financing  assistance 
for  at  least  forty  five  (45)  days  after 
publication  of  this  notice  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  couoties  where  the 
project  would  be  located. 

Any  comments  should  be  sent  to  REA 
at  the  address  given  previously.  All 
comments  received  during  this  period 
will  be  considered.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.8509 — Rural 
Electrification  Loans  and  Loan 
Guarantees.  For  the  reasons  set  forth  in 
the  final  rule  related  Notice  to  7  CFR 
Part  3015,  Subpart  V.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  312372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Dated:  November  12, 1986. 
)ack  Van  Mark. 
Acting  Administrator. 
[PR  Doc.  86-26065  Filed  11-18-86;  8:45  am] 

BILUNQ  CODE  3410-15-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Mansgement  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (14  U.S.C.  Chapter  35). 

Agency:  International  Trade 

Administration 
Title:  Emergency  Application  for  Rating 

or  Directive  Assistance 
Form  Number:  Agenqr— ITA-993; 

OMB— 0625-0032 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 
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Burden:  0  respondents  at  this  time;  1 
reporting  hours 

Needs  and  Uses:  Standby  emergency 
assistance  has  been  a  part  of  the 
Government's  emergency  preparedness 
planning  since  the  mid-1950's.  In  the 
event  of  a  national  emergency,  this 
information  would  be  used  to  assure 
that  production  materials  for  essential 
items  may  be  obtained  by  contractors, 
and  the  distribution  of  these  items  may 
be  accomplished.  Contractors  would  use 
this  form  to  request  special  priority 
rating  authority  or  directive  assistance 
during  a  national  emergency. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;,Federal  agencies  or 

employees;  small  businesses  or 

organizations 
Frequency:  On  occasion 
Respondent's  obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox.  395-3785 
Agency:  International  Trade 

Administration 
Title:  Diamond  Dies,  Natural  and 

Synthetic  Production,  Imports  and 

Exports 
Form  Number  Agency — rrA-9013; 

OMB— €625-0033 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 
Burden:  22  respondents;  11  reporting 

hours 

Needs  and  Uses:  This  information  is 
required  in  support  of  the  President's 
industrial  mobilization  responsibilities 
under  Title  III  of  the  Defense  Production 
Act  of  1950,  as  amended,  llie  survey 
provides  data  on  production,  imports 
and  exports  of  diamond  dies,  natural 
and  synthetic.  The  information  collected 
is  used  by  the  Federal  Emergency 
Management  Agency  and  the 
Department  of  Conunerce  in  support  of 
their  functions. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  Annually 

Respondent's  obligation:  Mandatory 

OMB  Desk  Officen  Sheri  Fox,  395-3785 

Agency:  International  Trade 
Administration 

Title:  Jewel  Bearings  and  Related 
Components 

Form  Number  Agency— ITA-941; 
OMB— 0628-0025 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  240  respondents;  720  reporting 
hours 
Needs  and  Uses:  The  information 

collected  from  consumers  of  jewel 

bearings  and  related  components  is 

required  in  support  of  mobilization 


preparedness  responsibilities  assigned 
to  the  Department  of  Commerce.  "Hie 
information  provides  data  on 
production,  imports  and  consumption  of 
jewel  bearings  and  related  components 
and  is  used  by  several  Federal  agencies 
in  support  of  their  programs. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 

organizations 
Frequency:  Annually 
Respondent's  obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox,  395-3785 
Agency:  International  Trade 

Administration 
Title:  Defense  Priorities  and  Allocations 

System  [DPAS) 
Form  Number  Agency— N/A;  OMB — 

0625-0107 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 
Burden:  25,000  recordkeeping  hours 

Needs  and  Uses:  Under  the  Defense 
Production  Act  [DPA)  of  1950,  as 
amended,  the  President  is  given 
authority  to  allocate  materials  and 
facilities  and  to  establish  priorities  in 
the  performance  of  contracts  and  orders 
in  support  of  the  national  defense.  Any 
person  who  receives  a  rated  order  under 
the  implementing  DPAS  regulation  must 
retain  a  record  of  the  transaction.  The 
records  are  used  in  audits/ 
investigations  to  determine  if 
requirements  of  the  DPA  and 
implementing  regulation  have  been 
properly  followed. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent's  obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox,  395-3785 
Agency:  International  Trade 

Administration 
Tide:  Controlled  Materials 
Requirements  (Production, 
Construction,  or  Research  and 
Development) 
Form  Number  Agency — ITA-9048; 

OMB— 0625-0013 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  2.900  respondents;  1,250  hours 
Needs  and  Uses:  The  information  is 
required  in  support  of  the  President's 
priorities  and  allocations  authority 
under  the  Defense  Production  Act  of 
1950,  as  implemented  by  the  Defense 
Priorities  and  Allocations  System 
Regulation,  the  survey  provides  data  on 
the  quarterly  requirements  of  controlled 
materials  (copper,  steel,  aluminum,  and 
nickel  alloys)  needed  in  support  of 
authorized  defense  or  energy  programs. 


The  information  is  used  by  several 
agencies  to  make  program 
determinations. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion 

Respondent's  obligation:  Mandatory 

OMB  Desk  Officen  Sheri  Fox.  395-3785 

Agency:  International  Trade 
Administration 

Tide:  Aluminum  Producers  and 
Importers  (Receipts,  Shipments,  and 
Stocks) 

Form  Number  Agency — rrA-978; 
OMB— 0625-0016 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  300  respondents;  1,800  reporting 
hours 

Needs  and  Uses:  This  information 
collected  from  aluminum  ingot  and  mill 
product  producers  is  required  in  support 
of  the  President's  priorities  and 
allocations  authority  under  the  Defense 
Production  Act  of  1950.  This  survey 
provides  data  on  defense  rated 
shipments  of  aluminum  ingot  and  mill 
products.  The  data  are  used  by  the 
International  Trade  Administration  to 
establish  and  monitor  the  obligation 
("set-a-sides")  of  producers  of  aluminum 
ingot  and  mill  products  to  accept 
defense  rated  orders. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  Monthly 
Respondent's  obligation:  Mandatory 
OMB  Desk  Officer:  Sheri  Fox,  395-3785 
Agency:  International  Trade 

Administration 
Title:  Request  for  Special  Priorities 

Assistance 
Form  Number:  Agency — rTA-999; 

OMB— 0625-0015 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  1.800  respondents;  900  reporting 
hours 

Needs  and  Uses:  This  information  is 
required  in  support  of  the  President's 
priorities  and  allocations  authority 
under  the  Defense  Production  Act  of 
1950,  as  amended.  Defense  contractors 
may  request  special  priorities  assistance 
when  placing  defense  rated  orders  with 
suppliers,  or  to  obtain  timely  delivery  of 
products  or  materials  from  suppliers,  in 
support  of  authorized  national  defense 
and  energy  programs.  This  form  is  used 
by  contractors  tr  apply  for  such 
assistance. 
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Affected  Public:  Businesses  or  other  for- 

profit  institutions;  Federal  agencies  or 

employees;  small  businesses  or 

(M^anizations 
Frequency:  On  occasion 
Respondent's  obligation:  Mandatory 
OMB  Desk  Officer.  Sheri  Fox,  395-3785 
Agency:  International  Trade 

Administration 
Title:  Radial  Ball  Bearings  (30  mm  and 

Under) 
Form  Number:  Agency — ITA-985; 

OMB— 0625-0044 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 
Burden:  15  respondents;  8  reporting 

hours 

Needs  and  Uses:  The  information 
collected  from  radial  ball  bearings 
producers  (30  mm  and  under]  is  required 
in  support  of  mobilization  preparedness 
responsibilities  assigned  to  the 
Commerce  Department  under  the 
Defense  Production  Act  of  1950.  This 
survey  provides  data  on  the  shipments, 
including  defense  orders  and  exports 
and  unfilled  orders  of  radial  ball 
bearings.  Minature  and  instrument 
radial  ball  bearings  are  used  in  many 
defense  critical  products.  The  industry 
needs  to  be  monitored  in  view  of  the 
deterioration  of  the  domestic  radial  ball 
bearing  industry. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Annually 
Respondent's  obligation:  Mandatory 
OMB  Desk  Officer:  Sheri  Fox,  395-3785 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  November  13, 1988. 
Edvraid  Michals, 

Departmental  Cleamnce  Officer,  Information 
Management  Division,  Office  of  Infonnation 
Resources  Management 
[FR  Doc.  86-26061  Filed  11-18-66:  8:45  am) 

■LLJMa  COOC  3S10-a7-« 

Agency  Fonns  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Quarterly  Financial  Reports 
Form  Number:  Agency — QFR- 
10lA(MG-2).  QFR-102A  (TR-2).  QFR- 
103A  (NB),  QFR-106A  (CS).  QFR- 
10lA(MG-2).  QFR-102A(TR-2): 
OMB— 0607-0432,  0607-0433,  0607- 
0434.  0607-0436 
Type  of  Request:  Revision  of  currently 

approved  collections 
Burden:  231,300  re$pondents;  24,670 
reporting  hours 

Needs  and  Uses:  The  QFR  is  the  best 
available  source  of  timely  financial  data 
for  gauging  quarterly  performance  of  the 
nonregulated.  domestic  corporate  sector. 
Collected  data  are  used  for  the  quarterly 
GNP  estimates  (BEA).  in  briefings  on 
conditions  and  financial  markets  in 
various  sectors  of  the  economy  (FRB);  to 
trace  financial  performance  of  small 
business  (SBA):  to  extrapolate  tax- 
based  income  (Treasury);  as  a  standard 
to  assess  reasonableness  of  rate 
increase  petitions  by  the  trucking 
industry  (ICC);  to  respond  to  Congress 
inquiries  regarding  sales,  profits, 
financial  position,  and  rates  of  return  by 
industry  (Joint  CoBimittee  on  Internal 
Revenue  and  Taxation);  to  analyze  and 
explain  behavior  of  retail  food  prices 
(Agriculture);  as  an  index  to  move  IRS 
benchmark  data  on  municipal  holding 
(HUD);  and  as  the  only  profitability 
indicator  for  the  estabhshment  of  fair 
selling  price,  at  auction,  of  government 
timber  (BLM). 

Affected  Public:  Individuals  or 

households 
Frequency:  Quarterly,  annually, 

biennially 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Timothy  Sprehe, 

395-4814 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503 

Dated:  November  13, 1986. 
Ed  Michals, 

Departmental  Cleamnce  Officer,  Information 
Management  Division.  Office  of  Information 
Resources  Management. 
[FR  Doc.  86-26082  Rled  11-8-88;  8:45  am] 
8IUJNQ  CODE  3S10-07-W 


Intemattonal  Trade  Adminfatratton 

Jim  Nissmo  Eleiitronik  A.B^  Export 
Privilege^  Order 

In  the  matter  of  Jim  A.  Nissmo,  individually 
and  doing  business  as  Jim  Nissmo  Elektronik 
A.B.,  Repslagarevagen  31  24  500  Staffanstorp, 
Sweden,  Respondents. 

The  Office  of  Export  Enforcement. 
International  Trade  Administration.  U.S. 
Department  of  Commerce  (Department). 
having  determined  to  initiate  an 
administative  proceeding  against  Jim  A. 
Nissmo,  individually  and  doing  business 
as  Jim  Nissmo  Elektroalk  A3.  (Nissmo). 
pursuant  to  section  13fc)  of  the  Export 
Adminstration  Act  of  1979  (50  U.S.C. 
app.  2401-2420  (1982).  as  amended  by 
the  Export  Administration  Amendments 
Act  of  1985,  Pub.  L  99-64. 99  Stat.  120 
(July  12. 1985))  (the  Act),  and  Part  388  of 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  Parts  368 
through  399  (1986)]  (the  Regulations), 
based  on  allegations  that  Nissmo 
violated  §§  387.4  and  387.5  of  the 
Regulations  in  that:  (a)  Nissmo  failed  to 
notify  the  Department  that  he  was  no 
longer  the  ultimate  consignee  of  U.S.- 
origin  equipment,  a  material  fact 
deemed  to  be  continuing  in  effect  and 
requiring  notification  to  the  Department 
if  any  change  occurs;  (b)  Nissmo  knew 
or  had  reason  to  know  that  he  was 
violating  the  Regulations  in  stating  that 
he  would  be  the  ultimate  consignee 
when  he  knew  that  he  would  not  be;  and 
(c)  Nissmo  made  false  representations  to 
the  Office  of  Export  Eaforcement  during 
the  course  of  its  investigation. 

The  Department  and  Nissmo  having 
entered  into  a  Consent  Agreement 
whereby  the  parties  have  agreed  to 
settle  this  matter  (1)  by  Niasmo's  paying 
a  civil  penalty  of  Sns.QOO  to  the 
Department,  and  (2)  by  denying  all  of 
Nissmo's  U.S.  export  privileges  for  a 
period  ending  ten  yeafs  from  the  date  of 
this  Order. 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered, 

First,  A  civil  penalty  in  the  amount  of 
$15,000  is  assessed  against  Nissmo. 

Second.  Payment  of  $7,500  of  the  civil 
penalty  will  be  made  in  tiiree  equal 
installments  of  $2,500  each  in  die 
manner  specified  in  the  attached 
instructions.  Nissmo  shall  pay  to  the 
Department  the  first  iastallment  of 
$2,500  within  20  days  of  service  of  this 
Order  on  Nissmo  through  his  coimsel. 
The  second  installment  shall  be  due  on 
or  before  January  30, 1987.  The  third 
installment  shall  be  due  on  or  before 
July  31, 1987.  Payment  of  the  remaining 
$7,500  is  suspended,  as  authorized  by 
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section  388.16  of  the  Regulations,  for  a 
period  of  ten  years  from  the  date  of  this 
Order.  Payment  of  the  suspended 
portion  will  be  waived  at  5ie  end  of  the 
10-year  period  provided  that  during  that 
time  Nissmo  has  committed  no  furSier 
violations  of  the  Act,  or  any  regulation, 
order  or  license  issued  under  the  Act. 

Third.  Nissmo,  individually  and  doing 
business  as  Jim  Nissmo  Elektronik  A.B., 
for  a  period  ending  ten  years  from  the 
date  of  this  Order,  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  transaction  involving 
the  export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  not  be  limited  to,  participation:  (1) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in  the 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

B.  Such  denial  of  export  privileges 
shall  extend  not  only  to  Nissmo  but  also 
to  his  agents,  employees  and  successors. 
After  notice  and  opportunity  for 
comment,  such  denial  shall  also  be 
made  applicable  to  any  person,  firm, 
corportion,  or  business  organization 
with  which  Nissmo  is  now  or  hereafter 
may  be  related  by  affiliation,  ownership, 
control,  position  of  responsibility  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

C.  The  10-year  denial  period  set  forth 
above  is  suspended,  as  authorized  by 

§  388.16  of  the  Regulations,  and  will  be 
waived  at  the  end  of  the  10-year  period 
provided  that  during  that  time  Nissmo 
has  committed  no  further  violations  of 
the  Act,  or  any  regulation,  order  or 
license  issued  under  the  Act. 

Fourth.  The  proposed  Charging  Letter, 
the  Consent  Agreement  and  this  Order 


shall  be  made  available  to  the  public 
and  this  Order  shall  be  published  in  the 
Federal  Register. 

Fifth.  By  Order  of  June  29, 1982  (47  FR 
29304)  (the  Denial  Order),  Nissmo  was 
denied  all  privileges  of  participating  in 
any  manner  or  capacity  in  the  export  of 
U.S.-origin  commodities  or  technical 
data  because  of  his  failure  to  provide 
responsive  answers  to  the 
interrogatories  issued  pursuant  to  the 
Department's  investigation  of  this 
matter  and  served  on  Nissmo  on 
September  28, 1981.  Under  the  terms  of 
the  Denial  Order,  Nissmo  was  denied 
export  privileges  imtil  lune  28, 1988  or 
until  he  answered  responsively  the 
interrogatories  or  showed  good  cause 
for  his  failure  to  do  so.  This  Order 
concludes  the  matter  under  investigation 
which  prompted  the  issuance  of  the 
interrogatories. 

Therefore,  the  Denial  Order  is  hereby 
vacated  with  respect  to  Nissmo  and  all 
parties  related  to  him. 

This  Order  is  effective  immediately. 

Entered  this  7th  day  of  November,  1988. 
Theodore  W.  Wu. 

Deputy  Assistant  Secretary  for  Export 
Enforcement. 

[FR  Doc.  86-28083  Filed  ll-lS-88:  8:45  am] 

BIUJNO  CODE  3S10-2S-M 


Minority  Business  Development 
Agency 

[Transmfttai  and  Project  i.D.  No.  DRO— 
Tulsa  MBDC] 

Minority  Business  Development 
Center  (MBDC);  Project  I.D.  Number 
DRO— Tuisa  MBDC;  Applications 

Summary 

The  Minority  Business  Development 
Agency  (MBDA)  announces  that  it  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  Program  to  operate  an 
MBDC  for  a  three  (3)  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $194,118  for  the 
project's  performance  period  of  04/1/87 
to  03/31/88.  The  MBDC  will  operate  in 
the  Tulsa,  Olilahoma  Standard 
Metropolitan  Statistical  Area  (SMSAJ. 
The  first  year  cost  for  the  MBDC  will 
consist  of  $165,000  in  Federal  funds  and 
a  minimum  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 


Indian  Tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Apphcations  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M4TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availabihty  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  12/22/86.  Applications 
must  be  postmarked  On  or  Before 
December  22, 1986. 

address:  MBDA— Dallas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23,  Dallas,  Texas  75242-0790. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Heame.  Business  Development 
Clerk,  Dallas  Regional  Office,  214/767- 
8001. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  apphcable  regulations  can  be 
obtained  at  the  above  address. 
Melda  Cabrera, 

Acting  Regional  Director,  Minority  Business 
Development  Agency,  Dallas  Regional  Office. 
November  13, 1986. 

Section  B.  Project  Specifications 

Program  Number  and  Title:  11.800 
Minority  Business  Development. 

I*roject  Name:  (Geographic  Area  or 
(SMSA)  Tulsa,  Oklahoma  MBDC. 
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Project  Identification  Number:  DRO — 
TULSA  MBDC. 

Project  Start  and  End  Dates:  April  1, 
1987  thru  March  31, 1988. 

Project  Duration:  12  mos. 

Maximum  Federal  Funding  Level 
(85%) $165,000 

Minmiiim  Non-Federal  Cost  Shar- 
ing 115«) 29.118 


Total  project  cost., 


194,118 


Closing  Date  for  Submission  of  this 
Application:  December  22, 1986. 

Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  offer  assistance  in  the  geograi^ic 
area  of:  Tulsa,  Oklahoma  Standard 
Metropolitan  Statistical  Area  fSMSAJ. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Higibte  applications  may  include 
individuals,  non-profit  organizations,  for 
profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  project  period  will 
be  for  three  years  with  funding  and 
evaluation  on  an  annual  basis.  MBDC's 
will  be  evaluated  on  their  performance 
usually  during  each  project  period  of  12 
months  or  so.  The  MBDC  will  be  funded 
each  year  at  the  discretion  of  MBDA 
based  upon  the  availability  of  funds,  the 
MBDC's  performance,  and  Agency 
priorities. 

MBDA's  Minimum  levels  61  effort: 
Financial  Packages:  $2,266,000 
M&TA:  $103,000 
Procurements:  $4,807,000 
Number  of  Clients:  65. 

Note. — Applicant's  proposed  levels, 
whether  the  same,  higher  or  lower  are  to  be 
justiHed. 

[FR  Doc.  86-26090  Filed  11-18-86;  8:45  am] 

WLUNQ  CODE  3S10-21-M 


National  Oceanic  and  Atmoapheric 
Adminiatration 

[P278C] 

Marine  Mammala;  Application  for 
PennH;  Mr.  Brent  S.  Stewart,  Hubta 
Marine  Reaearch  Center 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Mr.  Brent  S.  Stewart,  Hubba 
Marine  Research  Center. 


b.  Address:  1700  South  Shores  Road, 
San  Diego,  CA  92109. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  of  Marine  Mammals: 
Northern  elephant  seal  (Mirounga 

angustirostris] 
California  sea  lion  (Zalopbous 

califomianus) 
Harbor  seal  (Pboco  vitulina) 
Northern  sea  lion  (Eumetapias  jubatus) 
Northern  fur  seal  [Callorhinus  ursinusj 
Guadalupe  fur  seal  (Arctocephalus 

townsendi) 

4.  Type  of  Take  and  Annual  Niunbers: 
The  applicant  requests  authorization  to 
take  by  tagging  2,9CX)  northern  elephant 
seals;  to  mark  up  to  100  pups  with  hair 
dye;  to  bleach  mark  up  to  200  adult  and 
subadult  males;  to  mark  with  hair  dye 
up  to  200  adult  females;  to  collect  blood 
samples  from  50  of  the  marked  pups  and 
attach  microprocessor  time-depth 
recorders  to  20  tagged  females  and  20 
tagged  males.  To  take  by  tagging  and 
weighing  1,000  CaHfomia  sea  lions;  to 
attach  microprocessor  time-depth 
recorders  and/or  radio  transmitters  to 
20  parturient  or  barren  females,  tagged 
animal  will  be  marked  with  hair  dye.  To 
take  by  tagging,  60  harbor  seals,  with 
microprocessor  time-depth  recorders 
and/or  radio-transmitters  and  cattle  ear 
tags,  each  tagged  animal  will  have  blood 
samples  taken.  An  unspecified  number 
of  northern  elephant  seals  may  be 
inadvertently  harassed  during  the 
ground  surveys  and  an  unspecified 
number  of  all  5  species  may  be 
inadvertently  harassed  during  aerial 
surveys. 

5.  Location  of  Activity:  San  Miguel, 
Santa  Rosa,  Santa  Cruz,  Anacapa,  Santa 
Barbara,  San  Nicolas,  Santa  Catalina, 
and  San  Clemente  Islands,  California. 

8.  Period  of  Activity:  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  appHcation 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 


necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  office(8): 

Office  of  Protected  ^ecie*  and  Habitat 
Conservation,  Natioaal  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW..  Room  605,  Washington. 
DC;  and 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island, 
California  90731-7416. 
Dated:  November  13, 1966. 

Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheriet  Service. 

[FR  Doc.  86-26039  Filed  11-18-86;  8:45  am] 

BILLING  COOE  3510-22-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  ScienUfic  Adviaory  Board; 
Meeting 


November  4, 1986. 

The  USAF  Scientific  Advisory  Board 
Electronic  Systems  EHvision  Advisory 
Group  will  meet  at  the  MITRE  Corp., 
Burlington  Road,  Bedford,  MA  on 
January  8, 1987  fiijm  8:80  a.m.  to  5:00 
p.m.  and  at  the  Command  Management 
Center,  Hanscom  AFB,  MA  on  January 
9, 1987  from  8:30  a.m.  to  12:00  noon. 

The  purpose  of  the  meeting  is  to 
review,  discuss  and  evaluate 
communications  technology  and  mission 
critical  software  initiates. 

The  meeting  concerns  matters  listed 
in  section  552b(c]  of  titie  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-6845. 
NoriU  C  Koritko, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  86-26029  Filed  11-18-86;  8:45  am] 

BUJNO  CODE  3910-01-M 


Department  of  the  Navy 

Naval  Reaearch  Adviaory  Committee; 
aoaed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  panel  on  Over  the  Horizon 
Targeting  Capabilities  v«ll  meet  on 
December  3-4, 1988,  at  the  Office  of 
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Naval  Research.  800  North  Quincy 
Street,  Arlington.  Virginia.  The  meeting 
will  commence  at  &00  AM.  and 
terminate  at  5:00  PAI.  on  December  3; 
and  commence  at  8:30  A.M.  and 
terminate  at  5:00  P.M.  on  December  4. 
1986.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  a  comprehensive  review  of 
existing  and  planned  over  the  horizon 
targeting  programs:  determine  current 
and  projected  over  the  horizon  targeting 
and  related  command  and  control 
capabilities  and  limitations;  and  identify 
any  problems  and  recommend  solutions. 
The  agenda  will  consist  of  technical 
briefings  and  discussions  addressing 
over  the  horizon  targeting  capabihties. 
program  tactics  and  operations.  These 
brieHngs  and  discussions  will  contain 
classified  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  property  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz.  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street,  Arlington,  VA  22217-5000, 
Telephone  Number  (202)  696-4870. 

Dated:  November  14, 1988 
Harold  R.  StoUer,  fr.. 
Commander,  JAGC,  U.S.  Navy,  Federal 
Register  Liaison  Officer. 
[FR  Doc.  86-26057  Filed  ll-l&-8e;  8:45  am] 

HLUNG  CODE  MIOnAE-M 


DEPARTMENT  OF  EDUCATION 

Nationai  Council  on  Educational 
Research;  Meeting 

agency:  National  Council  on 
Educational  Research,  Education. 
ACTION:  Full  Council  meeting  of  the 
National  Council  on  Educational 
Research. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Council  on 
Educational  Research.  This  notice  also 
describes  the  functions  of  the  Council. 
Notice  of  this  meeting  is  required  under 


section  10(A)(2)  of  the  Federal  Advisory 
Committee  Act. 

dates:  December  4  and  5. 1986. 
ADDRESS:  The  Council  will  meet  on 
December  4  from  10  a.m,  to  3  p.m.  in 
Conference  Room  328  at  555  New  Jersey 
Avenue  NW.,  Washington,  DC  20208. 
From  3:30  p.m.  to  5  p.m.  Council 
Members  will  be  conducting  a  site  visit 
to  the  ERIC  Clearinghouse  on  Teacher 
Education.  Suite  610.  One  Dupont  Circle. 
Washington,  DC  20036,  and  to  the  ERIC 
Clearinghouse  on  Higher  Education, 
Suite  630,  One  Dupont  Circle, 
Washington,  DC  20036. 

The  Council  will  meet  on  December  5 
from  9  a.m.  to  1  p.m.  at  the  Omni 
Shoreham  Hotel.  2500  Calvert  St.  NW.. 
Washington.  DC  20008  (conference  room 
to  be  announced). 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Grace  Lucier.  Executive  Director, 
National  Council  on  Educational 
Research.  2000  L  St.  NW..  Suite  617  B. 
Washington,  DC  20036,  (202)  254-7490. 
SUPPLEMENTARY  INFORMATION:  The 

National  Council  on  Educational 
Research  is  established  under  section 
405  of  the  General  Education  Provisions 
Act  (20  U.S.C.  1221  e);  Department  of 
Education  organization  plan 
implemented  pursuant  to  section  413  of 
Pub.  L  96-88  and  notice  to  Congress 
dated  July  2, 1985.  The  Council  is 
established  to  advise  the  Secretary  of 
Education  on  policies  and  priorities  for 
the  Office  of  Educational  Research  and 
Improvement  (OERI),  and  to  review  the 
conduct  of  OERI  and  to  advise  the 
Secretary  of  Education  and  the 
Assistant  Secretary  for  OERI  on 
development  of  programs  to  be  carried 
out  by  OERI. 

Meetings  of  the  Council  are  open  to 
the  public.  The  agenda  for  December  4 
includes  briefings  on  the  National 
Diffiision  Network  by  Dr.  Shirley  Curry, 
Director,  Recognition  Division  of  the 
Office  of  Educational  Research  and 
Improvement,  and  on  Library  Programs 
by  Dr.  Anne  Mathews.  Director.  Library 
Programs.  OERI.  The  agenda  for 
December  5  will  cover  lab/center  site 
visit  reports  by  Members  and  a 
discussion  of  privatization  issues  by  Dr. 
Myron  Lieberman  of  the  Graduate 
School  of  Education,  the  University  of 
Pennsylvania. 

Records  are  kept  of  all  Council 
Proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Council  on  Educational  Research,  2000 
L.  St.  NW.,  Suite  617  B,  Washington.  DC 
20036,  from  the  hours  of  9  a.m.  to  5  p.m. 
Monday  through  Friday. 


Dated:  November  14, 1986. 
Mary  Grace  Luder. 
Executive  Director. 

(FR  Doc.  86-28037  Filed  ll-l»-8e:  8:45  am] 
BHJJNQ  CODE  4eO»«1-M 


Vocational  Education  Nationai  CouncH; 
Meetings 

AGENCY:  National  Council  on  Vocational 
Education.  ED. 

action:  Notice  of  Public  Meeting  of  the 
Council. 


summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Council  on 
Vocational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  and  is  intended  to  notify 
the  general  pubhc  of  its  opportimity  to 
attend. 

date:  December  6, 1986. 

ADDRESS:  Loews  Anatole  Hotel.  2201 
Stemmons  Freeway,  Dallas,  Texas 
75207,  (214)  748-1200. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Joyce  L  Winterton.  Executive 
Director.  National  Council  on 
Vocational  Education,  2000  L  Street, 
NW.,  Suite  580.  Washington.  DC  20036, 
(202)  634-6110. 

SUPPLEMENTARY  INFORMATION:  The 
National  Council  on  Vocational 
Education  is  established  under  section 
104  of  the  Vocational  Education 
Amendments  of  1988.  Pub.  L  90-576. 
The  Council  advises  the  President, 
Congress,  and  the  Secretary  of 
Education  on: 

A.  Effectiveness  of  the  act  in 
providing  students  with  skills  that  meet 
needs  of  employers; 

B.  Strategies  for  increasing 
cooperation  between  business  and 
vocational  education  for  training  for 
new  technologies; 

C.  Practical  approaches  for  retraining 
adult  workers; 

D.  Effective  ways  of  providing  access 
to  information  regarding  market  demand 
for  skills; 

E.  Vocational  education  needs  of  the 
handicapped  and  their  level  of 
participation  in  vocational  programs; 

F.  Implementation  of  the  Jobs  Training 
Partnership  Act,  and  policies  needed  to 
build  a  coordinated  capacity  to  train 
America's  work  force. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda  will 
include: 

Follow-up  Discussion  on  Project 
Catalyst 


41B22 
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Discussion  of  FY  1987  plan  of  work 
Discussion  on  FY  86  Annual  Report 
Records  are  kept  of  the  Council's 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
National  Council  on  Vocational 
Education  &om  9:00  AM  to  4:30  PM  at 
2000  L  Street  NW..  Suite  580, 
Washington,  DC,  20036. 

Signed  at  Washington,  DC  on  November 
14. 1966. 

)oyc8  L  Winterton, 

Executive  Director. 

(FR  Doc.  86-28034  Filed  11-18-86;  8:45  am] 

BttJJNO  CODE  4000-01-M 


Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  19, 1986. 

AODRESSES:  Written  comments  should 
be  addressed  to  the  OfBce  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.,  Room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  4074,  Switzer  Building, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 


of  these  requests  to  OMB.  Each 
proposed  information  coIle<;tion, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing  or 
reinstatement;  (2)  title;  (3)  agency  form 
number  (if  any);  (4)  frequency  of 
collection;  (5)  the  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
recordkeeping  burden;  and  (8)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  November  14, 1986. 
Carlos  U.  Rice. 

Acting  Director  Information  Technology 
Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Application  for  Certification  for 

Participation  in  Programs  under  Title 

rv  of  the  Higher  Education  Act  of 

1965.  as  amended. 
Agency  Form  Number:  ED  633 
Frequency:  Annually 
Affected  Public:  Business  or  other  for 

profit 
Reporting  Burden: 

Responses:  1500 

Burden  Hours:  3000 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  is  used  by 
colleges,  universities  and  vocational 
schools  to  apply  to  the  Department  of 
Education  to  become  certified  to 
participate  in  student  financial 
assistance  programs  under  Title  IV.  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

Type  of  Review:  Reinstatement 
Title:  Request  for  Institutional  Eligibility 
for  Programs  under  the  Higher 
Education  Act  of  1965.  as  amended. 
Agency  Form  Number:  EDD  1059 
Frequency:  Annually 
Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions 
Reporting  Burden: 
Responses:  1200 
Burden  Hours:  1200 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Under  the  Higher  Education 
Act  of  1965,  as  amended,  the  Secretary 
of  Education  must  determine  which 
postsecondary  institutions  are  eligible  to 
receive  Federal  funds  for  themselves  or 
their  students.  The  Secretary  uses  the 
information  collected  on  this  form  to 
determine  the  eligibility  of  these 
institutions. 
Type  of  Review:  New 


Title:  National  Rehabilitative  Personnel 

and  Training  Needs  Assessment 
Agency  Form  Number  B20-20P 
Frequency:  On  occasion 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions 
Reporting  Burden: 

Responses:  587 

Burden  Hours:  2000 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0  . 


Abstract:  This  assessment  will  collect 
information  from  State  Vocational 
Rehabilitation  agencies  and  local 
service  providers  on  manpower  and 
training  needs  for  the  qualified 
personnel  necessary  to  provide  services 
to  handicapped  individuals.  This 
information  will  be  used  to  fulfill  the 
reporting  requirements  of  section  304(c) 
of  the  Rehabilitation  Act  of  1984.  as 
amended. 

[FR  Doc.  86-26112  Filed  11-18-86;  8:45  am] 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Issuance  of  Proposed  Remedial  Order 
to  Morrison  l^etroleum  Co.,  Inc.  and 
Opportunity  for  Objection 

AGENCY:  Economic  Regulatory 
Administration.  U.S.  Department  of 
Energy. 

ACTION:  Notice  of  issuance  of  proposed 
remedial  order  to  Morrison  Petroleum 
Company.  Inc.  and  notice  of  opportunity 
for  objection. 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  (DOE)  hereby 
gives  notice  of  a  Proposed  Remedial 
Order  which  was  issued  to  Morrison 
Petroleum  Company,  Inc.  (Morrison), 
2600  South  1600  W.,  Woods  Cross,  Utah 
84087.  This  Proposed  Remedial  Order 
charges  Morrison  with  filing  erroneous 
Refiners  Monthly  Reports  (Form  P-102- 
M-1)  concerning  crude  oil  refined  under 
processing  agreements  with  other 
refiners.  The  processing  period  was  July 
1978  through  May  1977.  ERA  alleges  that 
Morrison  did  not  own  2,577,774  barrels 
of  crude  oil  refined  pursuant  to  the 
agreements  and  thus  its  receipt  of 
$4,843,227  in  small  refiner  bias 
entitlements  on  those  barrels  was 
unlawful.  The  impact  of  Morrison's 
unlawful  receipt  of  these  small  refiner 
bias  entitlements  was  spread 
nationwide  among  all  refiner 
participants  in  the  Entitlements 
Program. 
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A  copy  of  the  Proposed  Remedial 
Order,  with  conHdential  infonnation 
deleted,  if  any,  may  be  obtained  from 
the  DOE  Freedom  of  Infonnation 
Reading  Room,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Room  1E-19Q,  Washington.  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  Room  6F-055, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  in  accordance 
with  10  CFR  205.193.  A  person  who  fails 
to  file  a  Notice  of  Objection  shall  be 
deemed  to  have  admitted  the  findings  of 
fact  and  conclusions  of  law  stated  in  the 
proposed  order.  If  a  Notice  of  Objection 
is  not  filed  in  accordance  with  9  206.193, 
the  proposed  order  may  be  issued  as  a 
final  Remedial  Order  by  the  Office  of 
Hearings  and  Appeals. 

Issued  in  Washington,  DC  on  the  12th  day 
of  November,  1986. 
Manhall  A.  Staunton, 

Administrator,  Economic  Regulatory 

Administration. 

[FR  Doc.  86-26062  Tiled  11-18-88;  8:45  amj 

BILUNO  COOE  M5(HI1-H 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP87-46-000  et  sL] 

Natural  Gas  Certificata  nUngs: 
Alabama-Tennessee  Natural  Gas  Ca  et 
al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alabama-Tennessee  Gas  Co. 

[Docket  No.  CP87-46-000] 
November  12, 1986. 

Take  notice  that  on  October  30, 1986, 
as  supplemented  November  la  1986, 
Alabama-Tennessee  Natural  Gas 
Company  (A-T),  P.O.  Box  918,  Florence, 
Alabama  35631,  filed  in  Docket  No. 
CP87-48-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  to 
transport  up  to  10,000  Mcf  of  natural  gas 
per  day  on  an  interruptible  basis  for  the 
Tennessee  Valley  Authority  (TV A), 
along  with  a  request  for  pre-granted 
abandonment,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

A-T  indicates  that  it  proposes  to 
provide  the  service  in  accordance  with 
the  terms  and  conditions  of  a 
transportation  agreement  between  A-T 
and  TVA  dated  October  15, 1986,  which 
A-T  indicates  provides  for  a  term 


expiring  two  years  from  the  date  of 
initial  deliveries. 

A-T  states  that  TVA  would  cause  gas 
to  be  delivered  to  various  points  of 
interconnection  of  the  facilities  of 
Tennessee  Gas  Pipeline  Company 
(Tennessee  Gas)  or  Columbia  Giilf 
Transmission  Company  (Columbia  Gulf) 
or  Tennessee  River  Intrastate  Gas 
Company,  Inc.  (TRIGAS),  for  redelivery 
to  A-T.  It  is  indicated  that  A-T  would 
receive  such  gas  at  the  existing  points  of 
interconnection  between  A-T  and:  (1) 
Tennessee  Gas  located  in  Alcorn 
County,  Mississippi,  or  Colbert  County, 
Alabama,  and/or  (2)  Columbia  Gulf 
located  in  Alcom  County,  Mississippi, 
and/or  (3)  the  interconnection  being 
constructed  between  A-T  and  TRIBAS, 
located  in  Colbert  County,  Alabama.  A- 
T  has  further  requested  authority  under 
section  7(c)  of  the  Natural  Gas  Act  to 
receive  natural  gas  from  TRIGAS  for 
redelivery  to  TVA.  It  is  also  indicated 
that  TRIGAS,  in  turn,  would  receive  the 
natural  gas  which  it  delivers  to  A-T 
from  Texas  Eastern  Transmission 
Corporation.  A-T  states  that  it  would 
redeliver  to  TVA  an  equivalent  quantity 
of  gas  to  the  existing  point  of 
intercoimection  between  the  facilities  of 
A-T  and  TVA. 

A-T  states  that  TVA  has  agreed  to 
pay  each  month  for  the  transportation 
services  rendered  the  appUcable 
transportation  charge(s)  as  approved  by 
the  Federal  Energy  Regulatory 
Commission.  A-T  indicates  that  initially 
it  would  charge  maximum  and  minimum 
rates  of  15.96  cents  per  Mcf  of  gas  and 
6.83  cents  per  Mcf  of  gas.  respectively, 
and  that  it  would  credit  to  Account  No. 
191  as  described  in  the  Commission's 
Uniform  System  of  Accounts  the 
revenues  derived  from  this  service  until 
transportation  quantities  of  gas  are 
allocated  in  a  rate  case. 

A-T  alleges  that  if  the  application  is 
approved,  TVA  would  be  permitted  to 
enter  the  natural  gas  spot  market  in 
search  of  cheaper  natural  gas  for 
operation  of  its  fertilizer  products, 
thereby  reducing  the  need  for  federal 
funds  for  such  purposes. 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

{Docket  No.  CP87-48-000] 
Noveml>er  13, 1986. 

Take  notice  that  on  October  31, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street.  Lombard,  Illinois  60148,  filed  in 
Docket  No.  CP87-48-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 


Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
transportation  of  up  to  4  billion  Btu 
equivalent  of  natural  gas  per  day  on  an 
interruptible  basis  for  Kerr  Glass 
Manufacturing  Corporation  (Kerr  Glass), 
a  high-priority  industrial  end-user,  all  as 
more  folly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  proposes  to  provide  the 
transportation  service  pursuant  to  a  gas 
transportation  agreement  dated  July  14, 
1986.  for  a  period  of  two  years  from  the 
date  of  first  deUvery  and  month  to 
month  thereafter.  Applicant  states  that 
the  gas  would  be  used  by  Kerr  Glass  at 
its  Plainfield  plant  in  furnaces  used  for 
the  manufacture  of  glass.  Applicant 
would  receive  gas  for  the  account  of 
Kerr  Glass  at  the  following  receipt 
points:  (1)  The  existing  interconnection 
between  Applicant  and  ONG 
Transmission  company  (ONG)  in 
Woodward  County.  Oklahoma:  (2)  the 
existing  interconnection  between 
Applicant  and  ONG  in  Custer  County, 
Oklahoma;  (3)  the  existing 
intercoimection  between  Applicant  and 
Houston  Pipe  Line  Company  (HPL)  in 
Nueces  County,  Texas;  (4)  the  existing 
interconnection  between  AppUcant  and 
HPL  in  Jim  Hog  County,  Texas;  and  (5) 
the  existing  interconnection  between 
Applicant  and  Transwestem  Pipeline 
Company  in  Hansford  County,  Texas. 
AppUcant  further  requests  authorization 
to  add  or  delete  additional  receipt  points 
in  the  future  that  may  be  necessary  to 
support  this  service.  Applicant  states 
that  redeUveries  of  gas  for  the  account 
of  Kerr  Glass  would  be  made  to 
Northern  Illinois  Gas  Company  (NIGAS) 
at  existing  interconnections  between  the 
Applicant  and  NIGAS  in  DiiPage 
County,  Illinois  and  in  Livingston 
County,  Illinois,  for  redelivery  by 
NIGAS  to  Kerr  Glass  at  its  Plainfield 
plant  located  in  Will  County,  Illinois. 

Applicant  proposes  to  charge  Ken- 
Glass  the  following  transportation  rates: 


rOVn  Of  rWOB^ 


Wood— d  Cowily,  OK . 
CuMr  County,  OK—— 

NiMCM  County,  TX 

jDn  Hogg  Comly 


Point  ot  doivory 


Du  Page  County, 

IL 
Livingston  County, 

H- 
Ou  Pag*  County, 

IL 
Livingston  County. 

IL 
Du  Page  County, 

IL 
Livingston  County, 

IL 
Du  Page  County. 

IL 
Livingston  County. 

IL 


Trans- 


rate  per 
MMBlu 

(" 
cents) 


28.8 
26.8 

30.7 
M7 
43.3 
43.3 
46.1 
461 


I 
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Poini  of  Heceip* 

Pom*  ol  delivery 

Trans- 
portation 
rale  per 
MMBtu 

(m 
cents) 

Manstofd  Coun«y.  TX 

[>i  Page  County. 

IL 
Lmngslon  County. 

IL 

296 

296 

Applicant  states  that  quantities  of  gas 
redelivered  would  be  less  fuel  use  and 
unaccounted-for  losses.  Applicant  also 
proposes  to  charge  Kerr-Glass  the 
currently  effective  GRI  surcharge  as  set 
forth  on  Tariff  Sheet  No.  5A  of 
Applicant's  Volume  No.  1  Tariff. 

Comment  date:  December  4, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company- 
Minnesota 

[Docket  No.  CP81-522-005J 

November  13, 1986. 

Take  notice  that  on  October  24, 1986, 
Northern  States  Power  Company- 
Minnesota  (Applicant).  414  Nicollet 
Mall,  Minneapolis.  Minnesota  55401 
filed  in  Docket  No.  CP81-522-005  an 
amendment  to  the  order  issued 
December  28. 1982.  in  Docket  No.  CP81- 
522-000.  as  amended,  pursuant  to 
sections  4  and  7(c)  of  the  Natural  Gas 
Act  so  as  to  authorize  Applicant  to 
amend  its  liquefied  natural  gas  (LNG) 
service  agreement  with  Northern  States 
Power  Company- Wisconsin  (NSP-Wisc), 
and  to  revise  the  formula  to  calculate 
the  rate  charged  for  such  LNG  services 
pursuant  to  Rate  Schedule  LNGA-3  of 
Applicant's  FERC  Gas  Tariff,  Original 
Volume  No.  1,  all  as  more  fully  set  forth 
in  the  amendment  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  on  February  19, 
1985.  it  signed  a  revised  agreement  to 
provide  LNG  services  to  its  wholly- 
owned  subsidiary  NSP-Wisc.  It  is  stated 
that  under  the  original  agreement 
Applicant  provided  liquefaction  services 
to  NSP-Wisc  for  up  to  100.000  Mcf  of 
natural  gas  per  year.  It  is  further  stated 
that  Applicant  accepted  delivery  and 
liquefied  the  NSP-Wisc  gas  at 
Applicant's  Westcott  LNG  facility  and 
redelivered  the  LNG  to  NSP-Wisc  for 
transportation  by  cryogenic  vehicle. 
Applicant  states  that  the  revised 
agreement  reduces  the  contract  quantity 
from  110.000  Mcf  per  year  to  50.000  Mcf 
per  year  and  that  the  revised  agreement 
allows  Applicant  to  provide  additional 
liquefaction  and  redelivery  services  by 
mutual  consent  of  the  parties.  The 
revised  agreement  also  establishes  a 
new  formula  calculating  the  rates  to  be 
charged  for  such  LNG  services,  it  is 
stated. 


Applicant  states  that  NSP-Wisc 
requested  the  reduced  level  of  service 
because  of  modifications  to  NSP-Wisc's 
liquefaction  operating  equipment  and 
the  availabihty  of  group  billing  from 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  NSP-Wisc's 
pipeline  gas  supplier. 

Comment  date;  December  4, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Northern  Natural  Gas  Company 

[Docket  No.  CP87-42-000] 
November  13, 1986 

Take  notice  that  on  October  28, 1986, 
Northern  Natural  Gas  Company 
(Northern)  2223  Dodge  Street,  Omaha, 
Nebraska  68102,  filed  in  Docket  No. 
CP87-42-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
measurement  stations  for  5  residential, 
agricultural  and  commercial  customers, 
under  the  certificate  issued  in  Docket 
No.  CP82^K)l-000,  pursuant  to  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  all  5  customers, 
listed  below,  would  be  served  by 
Peoples  Natural  Gas  Company 
(Peoples),  the  local  distribution 
company. 


,  as 
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heat. 

Scott  Randall 

US  Steel      
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Northern  states  that  deliveries  to 
these  measurement  stations  will  be 
made  within  the  existing  firm 
entitlements  of  Peoples.  It  is  stated  that 
the  total  estimated  cost  of  the  proposal 
would  be  $52,080,  of  which  Peoples 
would  contribute  $2,895. 

Comment  date:  December  29, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Panhandle  Eastern  Pipe  Line 
Company  and  Trunkline  Gas  Company 

[Docket  No.  CP82-211-0031 
November  13, 1986. 

Take  notice  that  on  October  31, 1986. 
Panhandle  Eastern  Pipe  Line  Company 
and  Trunkline  Gas  Company 
(Applicants),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP82-211-003  a  petition  to  amend  the 
order  issued  August  16. 1982  (20  FERC 
H  62,275),  in  Docket  No.  CP82-211, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  an  additional 
1,250  Mcf  per  day  of  interruptible 
transportation  service  to  Southern 
Natural  Gas  Company  (Southern),  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  state  that  by  order  issued 
August  16, 1982,  in  Docket  No.  CP82-211. 
Applicants  were  authorized  to  receive, 
transport  and  redeliver  a  firm 
transportation  quantity  of  natural  gas  up 
to  750  Mcf  per  day  on  behalf  of  Southern 
pursuant  to  a  transportation  agreement 
among  Applicants  and  Southern  dated 
December  23, 1981  (Agreement).  It  is 
further  stated  that  Panhandle  receives 
natural  gas  from  a  prant  of 
interconnection  with  Southern  in  Custer 
County,  Oklahoma,  and  transports  and 
redelivers  to  Trunkline  at  Tuscola, 
Illinois,  for  ultimate  redelivery  to 
Southern  in  St.  Mary  Parish.  Louisiana. 
Applicants  indicate  that  Panhandle 
provides  its  portion  of  the  transportation 
service  pursuant  to  Rate  Schedule  T-50 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  2  and  that  Trunkline  provides  its 
portion  of  the  transportation  service 
pursuant  to  Rate  Schedule  T-74  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2. 

Applicants  indicate  that  on  April  29, 
1986.  they  entered  into  an  amendment  to 
the  Agreement,  which  provides  for  an 
additional  1.250  Mcf  per  day  of 
interruptible  transportation  service  to 
Southern.  Applicants  further  indicate 
that  the  additional  interruptible 
transportation  quantity  would  be 
received  by  Panhandle  from  the  above- 
referenced  Custer  County.  Oklahoma, 
point  of  receipt  and  redelivered  to 
Southern  in  St.  Mary  Parish,  Louisiana, 
by  Trunkline. 

Applicants  state  that  no  new  or 
additional  facilities  would  be  required 
as  a  result  of  the  requested  amended 
authority.  Applicants  further  state  that 
they  would  charge  Southern  an 
interruptible  transportation  rate  of  29.11 
cents  per  Mcf. 

Comment  date:  December  4, 1986.  in 
accordance  with  the  first  subparagraph 
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of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

6.  Philadelphia  Electric  Co.,  Complaint  v. 
Transcontinental  Gas  Pipe  Line  Corp., 
Respondent 

[Docket  No.  CP87-37-000) 
November  12, 1986. 

Take  notice  that  on  October  24, 1986, 
Philadelphia  Electric  (PECo),  2301 
Market  Street.  Philadelphia. 
Pennsylvania  19101.  filed  in  Docket  No. 
CP87-37-000  pursuant  to  §§  385.206, 
385.207,  385.212,  and  385.217  of  the 
Commission's  Rules  of  Practice  and 
Procedure  a  petition  for  declaratory 
order,  complaint  and  request  for  order 
directing  compliance  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  with  S  284.10  of 
the  Commission's  Regulations,  which 
requires,  in  accordance  with  the 
Commission's  Order  No.  436.  that 
interstate  pipelines  which  provide  open 
access  transportation  service  after  June 
30, 1986,  must  offer  the  sales  customers 
to  the  opportunity  to  convert  existing 
firm  sales  entitlements  to  firm 
transportation,  all  as  more  fully  set  forth 
in  the  complaint  and  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

PECo,  a  local  distribution  company 
(LDC),  states  that  it  has  been  a 
traditional  sales,  storage,  and 
transportation  customer  of  Transco. 
PECo  further  states  that  Order  No.  436 
provides  that  when  a  pipeline 
commences  or  continues  transportation 
under  section  311  of  the  NGPA  after 
June  30. 1986,  its  firm  sales  customers 
have  the  right  either  to  reduce  their  firm 
sales  entitlements  or  to  convert  those 
entitlements  into  firm  transportation.  On 
July  2, 1986,  PECo  asserts  that  Transco 
requested  that  the  Commission  issue  a 
waiver  of  §  284.10(a)(1)  of  the 
Regulations  to  permit  it  to  engage  in 
new  section  311  transportation  after 
June  30, 1986  without  granting  its  firm 
sales  customers  either  the  reduction  or 
the  conversion  option.  It  is  indicated 
that  subsequently,  by  letters  dated  July 
28, 1986.  Transco  announced  to  its 
customers  and  to  the  Commission  that  it 
was  commencing  new  section  311 
transportation,  without  waiting  for 
Commission  waiver  of  S  284.10(a)(1). 
Relying  on  Order  No.  436  and  Transco's 
stated  policy,  by  letter  dated  August  11. 
1986.  and  consistent  with  §  284.10,  PECo 
states  that  it  notified  Transco  of  (1)  the 
conversion  of  15%  of  its  contract  sales 
demand  to  firm  transportation,  (2)  the 
desired  receipt  and  delivery  points,  and 
(3)  an  effective  date  of  November  1. 
1986.  PECo  explains  that  Transco 
responded  by  refusing  to  comply. 


PECo  explains  that  the  Commission 
ultimately  issued  a  waiver  to  Transco  of 
§  284.10  of  the  Regulations  September 
26, 1988.  However,  PECo  notes  that  the 
order  granting  the  waiver  provided  that 
such  waiver  would  be  prospective  only. 
Therefore,  KCo  alleges  that  between 
the  time  Transco  commenced  section 
311  transportation  services  and  when 
Transco  was  granted  a  waiver,  it  was  in 
violation  of  the  requirements  of  S  284.10. 
In  view  of  this,  PECo  requests  that  the 
Commission: 

1.  By  declaratory  order,  find  that  the 
conversion  option  exercised  by  PECo  in 
its  August  11. 1986  letter  was  in 
confonnity  with  9  284.10  and  becomes 
effective  on  November  1. 1986. 

2.  Order  Transco  to  provide  the  firm 
transportation  that  PECo  has  requested, 
and  order  Transco  to  acknowledge  and 
effect  a  15%  conversion  in  PECo's 
contract  demand  entitlements,  effective 
November  1. 1986. 

Comment  date:  December  1. 1986.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  Tennessee  Gas  Pipeline  Co.  a  Division 
of  Tenneco  Inc. 

[Docket  No8.  CP84-441-020  and  CP80-65-0e0] 
November  13, 1986. 

Take  notice  that  on  October  29. 1986. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Petitioner). 
P.O.  Box  2511,  Houston.  Texas  77001. 
filed  in  Docket  Nos.  CP84-441-020  and 
CP80-65-060  a  petition  to  further  amend 
the  Commission's  orders  issued  in 
Docket  Nos.  CP84-441-000.  et  al,  as 
amended,  and  CP80-65-000.  et  al,  as 
amended,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize 
Petitioner  to  provide  firm  storage- 
related  transportation  services  under  its 
existing  Rate  Schedules  SST-NE  and 
FSST-NE.  within  existing  transportation 
quantity  authorizations,  to  or  £rom  any 
storage  contractor  in  any  increment  of 
the  total  authorized  transportation 
quantity  for  any  customer  having 
storage  arrangements  with  more  than 
one  storage  contractor,  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Petitioner  states  that  certain  of  its 
Rate  Schedules  SST-NE  and  FSST-NE 
customers  have  storage  arrangements 
with  more  than  one  storage  contractor 
and  that  the  Commission  has  authorized 
Petitioner  to  transport  discrete 
quantities  of  storage  gas  to  and  from 
each  storage  contractor  for  each 
affected  customer  under  each  rate 
schedule.  The  storage  contractors  are 
Penn-York  Energy  Corporation. 


Honeoye  Storage  Corporation,  and 
Consolidated  Gas  Transmission 
Corporation.  In  order  to  provide 
increased  flexibility  to  the  affected  Rate 
Schedule  FSST-NE  and  SST-NE 
customers'  utilization  of  currently 
contracted  storage  and  transportation 
capacity  to  best  serve  the  gas  supply 
requirements  on  their  systems. 
Petitioner  requests  authorization  (1)  to 
provide  firm  storage  service 
transportation  for  the  folloMdng 
customers  up  to  the  total  quantity 
shown  for  each  rate  schedule  and  (2)  to 
eliminate  the  restrictions  regarding 
specific  quantities  of  gas  delivered  to  or 
received  irora  each  storage  contractor 
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Petitioner  states  that  the  proposed 
service  would  be  rendered  in 
accordance  with  the  terms  and 
conditions  of  the  FSST-NE  and  SST-NE 
Rate  Schedules,  and  that  the  existing 
points  of  receipt  delivery  and 
interconnection  for  each  customer 
would  not  be  changed.  Petitioner  further 
states  that  no  additional  facilities  would 
be  required  to  render  the  proposed 
service  and  that  no  capacity  on 
Petitioner's  system  in  excess  of  that 
currendy  used  to  provide  storage 
transportation  service  for  the  affected 
customers  would  be  utilized.  Comment 
date:  December  4. 1986.  in  accordance 
vsrith  the  first  subparagraph  of  Standard 
Paragraph  F  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rule^^ 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  8&-28047  Filed  11-18-66;  8:45  am] 
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[Docket  Nos.  ER87-25-000  •!  ■!.] 

Electric  Rats  and  Corporata 
Regulation  nHngs;  Rorida  Power 
Corp.  et  al. 

November  12, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corp. 

[IXxiet  No.  ER87-2S-0001 

Take  notice  that  on  October  27. 1986, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  information 
intended  to  supplement  its  October  13, 
1988,  filing  of  a  Scheduling  Service 


Agreement  with  Seminole  Electric 
Cooperative,  Inc.  This  supplemental 
filing  consists  of  additional  explanation 
of  the  cost  components  of  the  proposed 
rates. 

Florida  Power  again  requests  that  the 
Scheduling  Service  Agreement  be  made 
effective  as  a  rate  scheduled  on  October 
20, 1986,  and  therefore  requests  waiver 
of  the  sixty  (60)  day  notice  requirement 
Copies  of  this  filing  have  been  served  on 
Seminole  Electric  Cooperative,  Inc., 
Southern  Company  Services,  Inc., 
Oglethorpe  Power  Corporation,  and  the 
Florida  Public  Serrice  Commission. 

Comment  date:  November  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Middle  South  Services,  Inc. 

[Docket  No.  ER87-S5-000] 

Take  notice  that  Middle  South 
Services,  Inc.  (MS6),  as  agent  for 
Arkansas  Power  ft  Light  Company 
(AP&L),  Louisiana  Power  &  Light 
Company  (LP&L),  Mississippi  Power  & 
Light  Company  (MP&L]  and  New 
Orleans  Public  Service,  Inc.  (NOPSI),  on 
October  29, 1986,  tendered  for  filing  a 
letter  agreement  for  sale  of  peaking 
capacity  to  Oklahoma  Gas  &  Electric 
Company  from  AP&L,  LP&L,  MP&L  and 
NOPSI. 

Comment  date:  November  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ogden  Haverhill  Associates 

[Docket  No.  ER87-76-O0OJ 

Take  notice  that  on  November  3, 1988, 
Ogden  Haverhill  Associates  tendered 
for  filing  an  executed  agreement 
providing  for  the  sale  of  capacity  and 
energy  to  New  England  Power 
Company.  The  filing  company  also 
submitted  a  petition  for  waiver  of  rules 
not  appropriate  for  application  to 
PURPA  qualifyinf  facilities.  The  filing 
company  requests  waiver  of  the  prior 
notice  requirements  of  the  Commission's 
regulations  to  permit  the  proposed  rate 
schedule  to  be  filed  more  than  120  days 
prior  to  the  effective  date.  The  filing 
company  also  requests  acceptance  of 
the  formula  set  forth  in  the  executed 
agreement  as  the  rate  so  that  changes  in 
the  charges  due  to  the  operation  of  the 
formula  need  not  be  filed  pursuant  to 
the  Commission's  regulations,  18  CFR 
Part  35. 

Comment  date:  November  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  CalifDmia  Edison  Co. 

[Docket  No.  ER87-69-000] 

Take  notice  that  on  October  31, 1966, 
Southern  California  Edison  Company 


("Edison")  tendered  for  filing  a  change 
of  rate  for  scheduling  and  dispatching 
services  under  the  provisions  of  Edison's 
agreements  with  the  parties  listed  below 
as  embodied  in  their  FERC  Rate 
Schedules.  Edison  requests  that  the  new 
rates  for  these  services  be  made 
effective  January  1, 1987. 


EnMy 

Rale  achaduM 
FERC  No. 

2.  City  of  Anaheim  ('Anaheiin") 

3.  City  o»  Vernon  f  Vernon") . 

4.  City  of  Banning  f'Banning'l-..., 

5.  City  ol  AzuM  ('Azusa") ._ 

6.  City  of  Cotton  CColton") 

129.  165.  192, 
and  194. 

130,  164.  and 
193 

149.  154.7.  and 
172. 

159.  and  190. 

160,  and  189. 
162.  and  181. 

Edison  states  that  the  filing  is  in 
accordance  with  the  terms  of  each  of 
these  agreements,  which  state  that  the 
rates  for  these  services  will  be 
redetermined  prior  to  January  1  of  each 
year  based  on  Edison's  annual  budget 
for  load  dispatching  and  production 
section  function  expenses  for  that  year. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  November  25, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Co. 

[Docket  No.  ER87-70-000] 

Take  notice  that  on  October  31, 1986, 
Southern  California  Edison  Company 
("Edison")  tendered  for  filing  a  change 
of  rate  for  scheduling  and  dispatching 
services  under  the  provisions  of  Edison's 
agreements  with  the  parties  listed  below 
as  embodied  in  their  FERC  Rate 
Schedules.  Edison  requests  that  the  new 
rates  for  these  services  be  made 
effective  January  1, 1987. 


Entity 


Rate  sctiedule 
FERC  No. 


1 .  aty  ct  Pasadena  ("Pasadana") _ 

2.  Anzona   Power   Poc*ng    Aasodalion 
("APPA'T 

3.  City  o(  Uw  Angalat  ("Loa  Antalai")-.- 


4.  State  tt  CalVomia.  OapaifeMn*  of 
Walar  Reaourcea  ("COWR"). 

5.  City  of  Burtw*  r"Buifcaiilf) 

8.   Pacific  Gaa  and   Bactric  Company 

("PGandE"). 
r.  Western  Aiea  Power  Adn*iisftaton 

(~Weslem">. 
B.   Aozona   Electric   Poaier  Cdoperaliva 

Inc.  f  AEPCOn. 
9  C*y  of  Glandala  rOtondala-) 

10.  San  Oiego  Gai  and  ElacM  Compa- 
ny ("S0G4E"). 

11.  tM-S^  Pubtc  Power  Aganoy  rM-S- 
R"). 

12.  Salt  River  Pro)ecl  Agrioitural  Im- 
provement and  Ptmm  OaatiA  f'SM 
River"). 


158.  and  177. 
92.  and  93. 

102.  118.  140. 

141,  163,  wid 

188. 
112,  113,  and 

181. 
166,  and  175. 
117ar«l147. 

120. 

132.  and  161. 

143,  w«d  IKS. 
151. 

153. 

184. 
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Entity 


13.    Arizona    Pubic    Sarvica    Company 
CAPS-). 


Ralaachadula 
FEHC  No. 


1SS. 


Edison  states  that  the  filing  is  in 
accordance  with  the  terms  of  each  of 
these  agreements,  which  state  that  the 
rates  for  these  services  will  be 
redetermined  prior  to  January  1  of  each 
year  based  on  Edison's  annual  budget 
for  load  dispatching  and  production 
section  expenses  for  that  year. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Conunission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  November  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Bangor  Hydio-Electiic  Co. 

[Docket  No.  ER  86-683-000] 

Take  notice  that  on  October  24, 1986, 
Bangor  Hydro-Electric  Company  (the 
Company)  tendered  for  filing  the  First 
Amendment  to  Power  Sale  Agreement 
Widi  Respect  to  Wyman  No.  4. 

Comment  date:  November  26, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vennont  Public  Service  Corp. 

[Docket  No.  ER86-65&-000] 

Take  notice  that  on  October  29, 1986, 
Central  Vennont  Public  Service 
Corporation  (CVPS)  tendered  for  filing  a 
revised  filing  in  Docket  No.  ER86-658- 
000.  The  docket  pertains  to  a  proposed 
rate  schedule  filed  with  the  Commission 
on  August  14, 1986,  between  CVPS  and 
Citizens  Utilities  Company  (CU). 

CVPS  states  that  this  revision  has 
taken  place  to  reflect  the  costs 
associated  with  the  Merrimak  No.  2 
Generating  Station. 

CVPS  states  that  this  amended  filing 
is  being  mailed  to  CU,  the  Vermont 
Public  Service  Board  and  the  Vermont 
Department  of  Public  Service. 

Comment  date:  November  26, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[PR  Doc.  86-26046  Filed  11-18-86;  8:45  am] 

mUJNG  CODE  6717-01-M 


Hydroelectric  Applications;  Re-Notice 
of  Application  Filed  with  the 
Commieslon  * 

November  14, 1986. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  10033-000. 

c.  Date  Filed:  ]uly  7, 1986. 

d.  Applicant:  The  Town  of 
Wilmington,  New  York. 

e.  Name  of  Inject:  Wilmington. 

f.  Location:  West  Branch  of  the 
Ausable  River,  Essex  County,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Mr.  Donal  S. 
DeMacy,  Supervisor,  Town  Hall, 
Wibnington,  NY  12997,  (518)  946-7174. 

i.  Comment  Date:  December  17, 1986. 

j.  Competing  Application:  Project  No. 
9234-000  Date  Filed:  May  28, 1985. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  concrete  gravity  dam  230 
feet  long  and  16  feet  high;  (2)  an  existing 
impoundment  of  3.2  acres  surface  area 
and  32  acre-feet  mean  sea  level;  (3)  a 
proposed  masonry  intake-powerhouse 
10  feet  wide,  15  feet  long,  and  housing 
two  proposed  turbine-generators  of  380- 
kW  combined  capacity  at  a  net 
hydraulic  head  of  18  feet;  (4)  a  proposed 
17.4-kV  transmission  line  200  feet  long; 
and  (5)  appurtenant  facilities. 

The  estimated  annual  enei^gy 
production  is  1.6  GWh.  Project  power 
would  be  sold  to  New  York  State 
Electric  and  Gas  Corporation.  The 
existing  facilities  are  owned  by  the 
applicant.  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be  $15,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AlO, 
B,  C,  D2. 


■  Previous  Notice  not  published  in  the  Federal 
Regiater. 


A8.  Preliminary  Permit — ^Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  I>ractice 
and  Procedure,  18  CFR  385.210, 385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS ", 
"NOTICE  OF  INTENT  TO  FILE 
COMreTING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Conmiission,  825  North  Capitol  Street 
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NE.,  Washington,  DC  2042&  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management.  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  speciGed  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Kenneth  F.  Fliimb, 
Secretary. 
[FR  Doc  86-26097  Filed  ll-lS-86:  &45  am] 

BILLMQ  CODE  tTn-tUM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(PF-471;  FRL-3109-8] 

Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitions  by  FMC 
Corp.  proposing  tolerances  for  residues 
of  the  insecticide  (2-methyl[l,l'- 
biphenyl]-3-yl)methyl-3-(2-chloro-3,3,3- 
trifluoro-l-propenyl)-2,2-dimethylcyclo- 
propanecaroxylate  (referred  to  hereafter 
as  bifenthrin)  in  or  on  certain 
agricultural  commodities. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-471]  at  the  following 
address: 

Information  Services  Section  (TS-757C). 
(Attn:  Product  Manager  (PM)  15), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Ftograms, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 

In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C),  Rm.  204,  CM#2. 1921  Jefferson 
Davis  Highway,  Ariington,  VA  22202. 
Information  submitted  as  a  comment 

concerning  this  notice  may  be  claimed 

confidential  by  marking  any  part  or  all 

of  that  information  as  "Confidential 

Business  Information"  [CBl). 

Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Written  comments 
filed  in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Information  Services  Section  office  at 
the  address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  George  LaRocca,  Product 
Manager  (PM)  15,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  401  M  St.  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  204,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-2400). 
SUPPLEMENTARY  INTORMATION:  FMC 
Corp.,  2000  Market  St.,  Philadelphia,  PA 
10103,  has  submitted  the  following 
pesticide  petitions  (PP)  proposing  to 
amend  40  CFR  Part  180  by  establishing 
tolerances  for  residues  of  the  insecticide 
bifenthrin  in  or  on  certain  raw 
agricultural  commodities: 

1.  PP  6F3454:  Peaches  at  2.0  parts  per 
million  (jqun),  pears  and  strawberries  at 
1.0  ppm,  and  pecans  at  0.05  ppm. 

2.  PP8F34S3:  Cattle— fat,  meat,  and 
meat  byproducts  (mbyp)  at  0.1  ppm; 
cottonseed  at  0.5  ppm;  goats — fat,  meat, 
and  mbyp  at  0.1  ppm;  hogs — fat,  meat, 
and  mbyp  at  0.1  ppm;  horses — fat,  meat 
and  mbyp  at  0.1  ppm;  milk  at  0.02  ppm; 
and  sheep— fat.  meat,  and  mbyp  at  0.1 
ppm. 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

Authority:  21  U.S.C.  346a. 
Dated:  October  31, 1988. 
James  W  Akennan, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs 
[FR  Doc.  88-25579  Filed  11-18-86;  8:45  am] 
BILUNO  CODE  S560-S0-M 


[OPTS-59793;  FRL-81 14-6] 

Certain  Chemical  Premanuf  acture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 


or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  dajrs  before 
manufacture  or  import  commences 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  stat^ienta  of  the  final 
rule  published  in  the  Fadnal  Regiata  o^ 
May  13, 1963  (48  FR  FR  21722).  In  the 
Federal  RegiBter  of  November  11, 1964. 
(49  FR  46066)  (40  CFR  723.^0),  EPA 
published  a  rule  whidi  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  sudi  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
eleven  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  87-19  and  87-20— November  20, 
1988. 

Y  87-21  and  87-22— November  23. 
1986. 

Y  87-23  and  87-24— November  24, 
1986. 

Y  87-25  and  87-26— November  25, 
1986. 

Y  87-27  and  87-28  and  87-29— 
November  26, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 
Wendy  Cleland-Hamnett, 
Premanufactiu'e  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611 401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  noivconfidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  PubUc 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4K)0  p.ra.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-19 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Emulsifier.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted.  I 


Y  87-28 


Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Emulsifier.  Prod, 
range:  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exprsure.  No  data  submitted. 
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Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-21 

Importer.  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Polyester  resin  of  aryl 
dicarboxylic  acids,  alkane  diol  and 
dimeric  fatty  acids. 

Use/Import.  (G)  Hot  melt  adhesive. 
Import,  range:  20,000  to  100,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-22 

Importer.  Dynamit  Nobel  Chemicals. 

Chemical.  [G]  Polyster  resin  of  aryl 
dicarboxylic  acids  and  alkane  diols. 

Use/Import.  [G]  Resin  for  coil 
coatings  paint.  Import  range:  30,000  to 
100,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-23 

Manufacturer.  ConHdential. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/Production.  (S)  Industrial 
polyester  coating  resin  component.  Prod, 
range:  110,000  to  218,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-24 

Importer.  Confidential. 

Chemical.  [G]  Polyacrylate. 

Use/Import.  (S)  Binder  for  sealers  and 
filler  sealers.  Import  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-25. 

Manufacturer  Confidential. 

Chemical.  (G)  Vinyl  toluene  alkyd 
copolymer. 

Use/Production.  [S)  Industrial  coating 
resin  vehicle.  Prod,  range:  340.900  to 
363.600  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-26. 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester. 

Use/Production.  (S)  Industrial  glass 
fiber  binder.  Prod,  range:  46,000  to 
200,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 


Exposure.  No  data  submitted. 
Environmental  Release/Disposal.  No 
data  submitted. 

Y 87-27 

Importer  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Polyester  resin  of  aryl 
dicarboxylic  acids,  alkane  diols  and 
dimeric  fatty  acids. 

Use/Import.  (G)  Resin  for  paint. 
Import,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-28 

Importer.  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Polyester  resin  of  aryl 
dicarboxylic  acids,  alkane  diols  and 
ester. 

Use/Import.  (S)  Industrial  base  for 
coil-coating  paint  for  outdoor  exposure. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-29 

Importer.  Confidential. 

Chemical.  [G]  Alkyd  resin. 

Use/Import.  (G)  Protective  and 
decorative  coating.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  12. 1986. 
V.  Paul  Fuacfaini. 

Acting  Division  Director  Information 
Management  Division. 
[FR  Doc.  88-26078  Filed  11-18-86;  8:45  am] 
BILLING  CODE  6Se&-SO-M 


[0PT5-51649;  FRL-3114-8] 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiu^ 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  permanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  notice 
announces  receipt  of  forty-six  such 
PMNs  and  provides  a  summary  of  each. 


DATES:  Close  of  Review  Period:. 

P  87-148.  87-149.  87-150.  87-151.  87- 
152.  87-153.  87-154.  87-155.  87-156.  87- 
157,  87-158.  87-159,  87-16a  87-161.  and 
87-162— January  28. 1987. 

P  87-163.  87-164.  87-165.  87-166.  87- 
167.  87-168.  87-169.  87-17a  87-171.  87- 
172.  87-173.  87-174,  87-175,  87-176.  87- 
177,  87-178,  87-179,  87-180,  87-181.  and 
87-182— Janaury  31. 1987 

P  87-183.  87-184,  67-185.  and  1986— 
February  1. 1987. 

P  87-187.  87-188,  87-189— February  2, 
1987. 

P  87-190,  87-191,  87-192  and  87-193— 
February  3, 1987. 

Written  comments  by: 

P  87-148,  87-149,  87-150,  87-151.  87- 
152.  87-153.  87-154.  87-155,  87-156.  87- 
157.  87-158.  87-159.  87-160.  87-161  and 
87-162— December  29. 1988. 

P  87-163.  87-164.  87-165.  87-166.  87- 
167.  87-168.  87-169.  87-170.  87-171.  87- 
172,  87-173,  87-174.  87-175,  87-176,  87- 
177.  87-178,  87-179.  87-180.  87-181  and 
87-182— January  1. 1987. 

P  87-183.  87-184.  87-185,  and  87-186— 
January  2. 1987. 

P  87-187,  87-188  and  87-189— January 
4. 1987. 

ADDNESS:  Written  comments,  identified 
by  the  docimient  control  number 
"(OPTS^1649]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch.  Information  Management 
Division.  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-201.  401  M  Street  SW..  Washington. 
DC  20460,  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  Street  SW..  Washington, 
DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays. 

P  87-148 

Manufacturer.  Confidential. 

Chemical  [G]  Acrylate  capped 
polyurethane  diol. 

Use/Production.  (G)  Non-yellowing 
coating  for  optical  and  electronic 
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components.  Prod,  range:  25,000  to  50, 
OOOkg/yr. 

Toxicity  Data.  Acute  oral:  >5g/kg; 
Acute  Dermal:  72  g/kg;  Irritation:  Skin- 
Primary  irritant.  Eye — ^Non-irritant. 

Exposure.  ConBdential. 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  approved 
landnil. 

P  87-149 

Manufacturer.  Confldential. 

Chemical.  (G)  Substituted  alkylene 
amine. 

Use/Production.  (G)  Destructive  use. 
Prod.  Range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  30  workers,  up  to  4  hrs/day,  up 
to  34  days/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  approved  landfill 
and  Resource  Conservation  and 
Recovery  Act  (RCRA). 

P 87-150 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal. 

Environmental  Release/Disposal. 
ConHdential.  Disposal  by  incineration. 

P  87-151 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  4  workers. 

Environmental  Release/Disposal. 
ConHdential.  Disposal  by  incineration. 

P  87-152 

Manufacturer.  ConHdential. 

Chemical.  (G)  Salt  of 
heterocyclicalkenyl,  substituted  (phenyl 
pyrazole). 

Use /Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  5,500.  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
Processing:  Dermal  and  inhalation,  a 
total  of  35  workers,  up  to  4  hrs/day,  up 
to  13  days/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  biological  treatment 
system  and  incineration. 

P  87-153 

Manufacturer.  Confidential. 
Chemical.  (G)  Salt  of  substituted 
(phenylpyrazole). 


Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  8,500  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Use:  Inhalation,  a  total  of  3 
workers,  up  to  .2  hr/days,  up  to  18  days/ 
yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

P  87-154 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  alkenyl 
substituted  benzoxazole  salt. 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  2,500  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg;  Acute  dermal;  2,000  mg/kg; 
Irritation:  Skin-Sight,  Eye-Slight; 
Sensitization:  low. 

Exposure.  Manufacture  and 
processing:  inhalation,  a  total  of  37 
workers,  up  to  2  hrs/day,  up  to  15  days/ 

yr- 

Environmental  Release/Disposal.  0  to 
3  kg/batch  released  to  water.  Disposal 
by  biological  treatment  system  and 
incineration.       . 

P  87-155 

Manufacturer  Confidential. 

Chemical.  (G)  Butyl  methacrylate 
copolymer. 

Use/Production.  (G)  Industrially  used 
coating,  having  an  open  use.  Prod,  range: 
11,000  to  110,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  55  wokers, 
up  to  8  hrs/day,  up  to  20  days/yr. 

Environmental  Release/Disposal.  6  to 
130  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  87-156 

Manufacturer  Celanese  Specialty 
Operations. 

Chemical.  (G)  Poly  (p-vinylphenol). 

Use/Production.  (G)  Polymeric  blends, 
engineering  resins  and  electronics.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  8  workers,  up  to  8  hrs/day,  up  to 
75  days/yr. 

Environmental  Release/Disposal.  2  to 
10  kg/yr  released.  Disposal  by  Publicly 
Owned  Treatment  Work  (POTW). 

P  87-157 

Manufacturer.  Celanese  Specialty 
Operations. 

Chemical.  (S)  l-[4- 
(Acetyloxy]phenyl]ethanone. 

Use/Production.  (S)  Site  limited  and 
industrial  intermediate  for  synthesis  of 
other  chemicals.  Prod,  range: 
Confidential. 


Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Irritation:  Skin — Non-irritant,  Eye — 
Mild  to  moderate;  Ames  test:  Mutagenic. 

Exposure.  Processing:  Dermal,  a  total 
of  11  workers,  up  to  4  hrs/day,  up  to  14 
days/yr. 

Environmental  Release/Disposal.  No 
release.  j 

P  87-158  ' 

Manufacturer  Celanese  Specialty 
Operations. 

Chemical.  (S)  4-Ethenylphenol 
acetate. 

Use/Production.  (S)  Site  limited  and 
industrial  for  p-acetoxystyrene 
homopolymer  and  copolymer 
preparation  and  synthesis  of  other 
chemicals.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Irritation:  Skin — Moderate  to  severe, 
Eye — Severe. 

Exposure.  Processing:  Dermal,  a  total 
of  11  workers,  up  to  4  hrs/day,  up  to  14 
days/yr. 

Environmental  Release/Disposal.  2  to 
5  kg/yr  released. 

P  87-159 

Manufacturer  Celanese  Specialty 
Operations. 

Chemical.  (S)  l-[4-(Acetyloxy) 
phenyljethanol. 

Use/Production.  [S]  Site  limited  and 
industrial  intermediate  for  synthesis  of 
other  chemicals.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg.  Irritation:  Skin-Moderate  to  severe. 
Eye — Severe;  Ames  test:  Negative. 

Exposure.  Processing:  Dermal,  a  total 
of  12  workers,  up  to  9  hrs/day,  up  to  14 
days/yr. 

Environmental  Release/Disposal. 
Minimal  release.  Disposal  at  approved 
disposal  facilities. 

P  87-160 

Manufacturer  Celanese  Specialty 
Operations. 

Chemical  (S)  Homopolymer  of  4- 
ethenylphenol  acetate. 

Use/Production.  (S)  Site  limited  and 
industrial  production  of  polyvinyl 
phenol  homopolymer  and  blends  with 
other  polymers.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Acute  dermal:  5,000  mg/kg;  Irritation: 
Skin-Non-irritant,  Eye-Non-irritant. 

Exposure.  Manufacture:  Dermal,  a 
total  of  10  workers,  up  to  to  6  hrs/day, 
up  to  75  days/yr. 

Environmental  Release/Disposal. 
Less  than  5  to  10  kg/yr  released  to 
water.  Disposal  by  POTW. 
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P  87-161 

Manufacturer.  Confidential. 

Chemical.  [G)  Disubstituted  quinoline 
hydrochloride. 

Use/Production.  (S)  Site  limited 
agricultural  chemical  intermediate.  Prod, 
range:  Confidential. 

Toxicity  Data.  Ames  test:  Non- 
mutagenic. 

Exposure.  Manufacture  and  use: 
Dermal  and  inhalation,  a  total  of  73 
workers,  up  to  15  hrs/day,  up  to  170 
days/yr. 

En  vironmental  Release/Disposal. 
Release  to  air.  Disposal  by  incineration. 

P  87-162 

Importer.  Heubach,  Incorporated. 

Chemical.  (G)  Mixed  metal  oxide. 

Use/Import.  (G)  Anti-corrosive 
pigment.  Import,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  87-163 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  phosphate  salt. 

Use/Production.  (S)  Site-limited  and 
industrial  corrosion  inhibitor.  Prod. 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  6  workers,  up  to  5  hrs/day,  up  to  43 
days/yr. 

Environmental  Release/Disposal. 
Less  than  1  kg  released  to  water. 
Disposal  by  POTW. 

P  87-164 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid  esters. 

Use/Production.  (S)  Site-limited  and 
industrial  lubricant  base.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal,  a 
total  of  6  workers,  up  to  5  hrs/day,  up  to 
9  days/yr. 

Environmental  Release/Disposal.  5  kg 
released  to  water.  Disposal  by  POTW. 

P  87-165 

Manufacturer.  Confidential. 

Chemical.  [G]  Fatty  acid  ester. 

Use/Production.  (S)  Site-limited  and 
industrial  lubricant  base.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacuture  and 
processing:  Dermal,  a  total  6  workers,  up 
to  5  hrs/day,  up  to  45  days/yr. 

Environmental  Release/Disposal  5  kg 
released  to  water.  Disposal  by  POTW. 

P  87-166 

Manufacturer.  Confidential. 
Chemical.  (G)  Fatty  acid  esters. 


Use/Production.  (S)  Site-limited  and 
industrial  lubricant  base.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  6  workers, 
up  to  5  hrs/day,  up  to  23  days/yr. 

Environmental  Release/Disposal.  5  kg 
released  to  water.  Disposal  by  POTW. 

P  87-167 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid  ester. 

Use/Production.  (S)  Site-limited  and 
industrial  lubricant  base.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  6  workers, 
up  to  5  hrs/day,  up  to  30  days/yr. 

Environmental  Release/Disposal.  5  kg 
released  to  water.  Disposal  to  POTW. 

P  87-168 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Alkenes,  Cto^.  ethylene 
polymerization  by-product. 

Use/Production.  [G)  Intermediate  for 
preparation  of  alkylated  aromatic 
hydrocarbons  from  aromatic 
hydrocarbons,  intermediate  for  reaction 
with  maleic  anhydride  to  produce 
alkenyl  succinic  anhydride  and 
intermediate  for  general  synthetic  usage. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-169 

Manufacturer.  Confidential. 

Chemical.  [G]  Carboxylic  acid  of  a 
tertiary  amine. 

Use/Production.  [G]  Component  of 
consumer  products.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dermal:  >  2.0  ml/kg;  Irritation: 
Skin — Non-irritant;  Skin  Sensitization: 
Non-sensitizer. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential. 

P  87-170 

Manufacturer.  Confidential. 

Chemical.  [G]  Carboxylic  acid  of  a 
tertiary  amine. 

Use/Production.  [G]  Component  of 
consumer  products.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg: 
Acute  dermal:  >2.0  ml/kg;  Irritation: 
Skin — Non-irritant;  Skin  Sensitization: 
Non-sensitizer. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 


P  87-171 

Manufacturer.  Confidential. 

Chemical.  [G]  Carboxylic  acid  of  a 
tertiary  amine. 

Use/Production.  [G]  Component  of 
consumer  products.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dermal:  >2i)  ml/kg;  Irritation: 
Skin — ^Non-irritant;  Skin  Sensitization: 
Non-sensitizer. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-172 

Manufacturer.  Confidential. 

Chemical.  (S)  Carboxylic  acid  of  a 
tertiary  amine. 

Use/Production.  [G]  Component  of 
consumer  products.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dennal:  >  2.0  ml/kg;  Irritation: 
Skin — Non-irritant;  Skin  Sensitization: 
Non-sensitizer. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-173 

Manufacturer  Confidential. 

Chemical.  (S)  Carboxylic  acid  of  a 
tertiary  amine. 

Use/Production.  (G)  Component  of 
consumer  products.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dermal:  >  2.0  ml/kg;  Irritation: 
Skin — Non-irritant;  Skin  Sensitization: 
Non-sensitizer. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential 

P  87-174 

Importer.  Confidential. 

Chemical.  (S)  Phenyl  methyl  silicone 
resin. 

Use/Import  (S)  Industrial  commercial 
and  consumer  release  coating  for  metal 
surfaces.  Import,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Dermal,  a  total 
of  4  woricers,  up  to  2  hrs/day. 

Environmental  Release/Disposal.  1.0 
kg  samples.  Disposal  by  RCRA. 

P  87-175 

Importer  Antiphon,  Incorporated. 

Chemical.  (G)  Thermoplastic. 

Use/Import.  (G)  Thermoplastic  blend 
in  solution.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 
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P 87-178 

Importer.  Confidential. 

Chemical.  (G)  Carboxy  derivative  of 
xanthen. 

Use/Import  (S)  Industrial  colorant. 
Import,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg; 
Irritation:  Skin— Slight,  Eye— Moderate. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  87-177 

Manufacturer.  Confidential. 

Chemical.  (S)  Hexanedioic  acid, 
compound  with  1-octadecanamine  (1:2). 

Use/Production.  (G)  Buffering  agent. 
Prod,  range:  10.000  to  30,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5  g/kg; 
Irritation:  Skin— Non-irritant,  Eye — 
Severe. 

Exposure.  Manufacturer  and  use: 
Dermal. 

Environmental  Release/Disposal.  .1 
kg/batch  released  to  water.  Disposal  by 
navigable  waterway. 

P 87-178 

Manufacturer.  Confidential. 

Chemical.  [G]  Alkenylamide  polymer 
with  methylheteromonoacrylic  alkene. 

Use/Production.  (S)  Industrial  paper 
polymer.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg:  Irritation:  Skin— Non-irritant, 
Amest  test:  Non-mutagenic. 

Exposure.  Manufacturer  Dermal,  a 
total  45  workers,  up  to  8  hrs/day,  up  to 
100  days/yr. 

Environmental  Release/Disposal. 
Less  than  0.2  kg  released  to  air  with  5.5 
kg  to  water.  Disposal  by  POTW. 

P  87-179 

Manufacturer  Confidential. 

Chemical.  (G)  Addition  product  of  a 
primary  amine  and  aliphatic  isocyanate. 

Use/Production.  [G]  Finishing  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-180 

Manufacturer  Confidential. 

Chemical.  [G]  Substituted  urea 
carbomate. 

Use/Production.  (G)  Coating  with  a 
dispersive  use.  Prod,  range:  15,000  to 
21,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  15 
workers,  up  to  4  hrs/day,  up  to  14  days/ 
yr. 

Environmental  Release/Disposal  3  to 
22  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 


P  87-181 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Production.  [S]  Printing  ink 
component,  laminating  adhesive.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  5.0  g/kg; 
Acute  dermal:  2  g/kg;  Irritation:  Skin- 
Irritant,  Eye — Non-irritant. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hrs/day. 

Environmental  Release/Disposal. 
Release  to  sanitary  landfill.  Disposal  by 
sanitary  landfill. 

P  87-1182 

Manufacturer  Confidential. 

Chemical  (G)  Polyamide  resin. 

Use/Production.  [S]  Water-based  ink 
over-print  varnish  (coating),  printing  ink 
component,  laminating  adhesive.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  5.0  g/kg; 
Acute  dermal:  2  g/kg;  Irritation:  Skin- 
Irritant,  Eye — Non-irritant. 

Exposure.  Manufacture:  Dermal,  a 
total  of  2  workers,  up  to  2  hrs/day. 

En  vironmental  Release/Disposal. 
Release  to  sanitary  landfill.  Disposal  by 
sanitary  landfill. 

P  87-183  I 

Importer  Confidential. 

Chemical.  (G) 
Methylheteromonocyclicalkene. 

Use/Import.  (S)  Industrial  chemical 
intermediate.  Import,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  825  mg/kg; 
Irritation:  Skin — Irritant,  Eye — Irritant; 
Ames  test:  Non-nuitagenic. 

Exposure.  Manufacture:  Dermal,  a 
total  of  20  workers,  up  to  8  hrs/day,  up 
to  100  A&yslyt. 

Environmental  Release/Disposal 
Less  than  1  kg/batch  released  to  air  and 
water.  Disposal  by  POTW. 

P  87-184  I 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  dimer  acids 
triethylenetetramine  polyamide  resin. 

Use/Production.  (S)  Industrial  ciu^ng 
agent  for  epoxy  resins  used  in 
adhesives.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  inhalation,  a 
total  of  6  workers. 

Environmental  Release/Disposal. 
Less  than  2  kg/batch  released  to  land 
with  less  than  .1  kg/batch  to  water. 
Disposal  by  sanitary  landfill. 

P  87-185 

Manufacturer  Confidential. 

Chemical  (G)  Substituted  indolyl 
carbonyl  heteroaiylcarboxylic  acid. 

Use/Production.  (G)  Site-limited 
intermediate  consumed  in  the 


production  of  a  ^^ommercial  product. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  g/kg; 
Ames  test:  Non-mutagenic. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P  87-186 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  phenyl 
indolyl  heteroarylone. 

Use/Production.  (G)  Minor  color- 
forming  component  in  paper  coatings. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  g/kg; 
Acute  dermal:  >2.0  g/kg;  Acute  dermal: 
>2.0  g/kg;  Irritation:  Skin — Non-irritant, 
Eye — Non-irritant;  Ames  test:  Non- 
mutagenic. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P  87-187 

Importer.  NL  Industries,  Incorporated. 

Chemical.  (G)  Polymide  resin. 

Use/Import.  (G)  A  polymide  resin  to 
be  used  in  an  open,  non-dispersive 
manner.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-188 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
styrenated  acrylate  methacrylate. 

Use/Import.  (G)  Industrially  used 
coating  having  a  dispersive  use.  Import 
range:  1,500  to  3,000  kg/yr. 

Toxicity  Data.  No  ^ta  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  87-189 

Manufacturer  Confidential. 

Chemical  (G)  Acrylic  methacrylic 
polymer  with  styrene. 

Use/Production.  [G]  Industrial 
coating.  Prod,  range:  2,500  to  11,000  kg/ 
yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  12 
workers,  up  to  8  hrs/day,  up  to  28  days/ 

yr- 

Environmental  Release/Disposal.  4  to 
25  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P  87-190  I 

Manufacturer.  Confidential. 
Chemical  (G)  Alkyd  resin. 
Use/Production.  [G]  Resin  converted 
to  varnish.  Prod,  range:  Confidential. 
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Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
Environmental  Release/Disposal. 
Confidential. 

P  87-191 

Importer.  Hitachi  Chemical  Company 
America,  Ltd. 

Chemical.  (G)  Polyesterimide  polymer 
A. 

Use/Production.  (S)  Insulation  of 
magnet  wire.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Dermal,  a  total 
of  10  woricers,  up  to  8  hrs/day. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

P  87-192 

Importer.  Hitachi  Chemical  America, 
Ltd. 

Chemical.  [G]  Polyester  polymer. 

Use/Import.  (S)  Insulation  of  magnet 
wire.  Import,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  Dermal,  a  total 
of  10  workers,  up  to  8  hrs/day. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

P  87-193 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  MDI  polyether 
prepolymer. 

Use/Production.  (S)  Industrial  and 
commercial  polyurethane  coatings  and 
elastomers.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  Dermal. 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  approved 
landfill  and  navigation  waterway. 

Dated:  November  12, 1986. 
V.  Paul  Fuschini, 

Acting  Division  Director,  Information 
Management  Division. 
IFR  Doc.  86-28079  Filed  11-18-86;  8:45  am] 
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IOPP-180707;  FRL-3114-7] 

Annual  Report  on  Crisis  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  summarizes  the 
number  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked  during  the  fiscal  year  1986. 
State  and  Federal  agencies  issued  33 
crisis  exemptions  authorizing 
unregistered  pesticide  uses  in 
accordance  with  the  regulations  at  40 
CFR  166.40  pursuant  to  section  18  of 
FIFRA.  During  this  same  time  period. 


EPA  revoked  the  crisis  provision  for  use 
of  one  pesticide.  This  annual  report  is 
required  under  40  CFR  166.49. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  R.  Stubbs,  Registration  Division 
(TS-767CJ,  Office  of  Pesticide 
Environmental  Protection  Agency,  410 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716.  Cyrstal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA.  (703-557-1806). 

SUPPLEMENTARY  INFORMATION:  The 

regulations  pursuant  to  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  require  the  EPA  to  issue 
annually  a  notice  for  publication  in  the 
Federal  Register  which  summarizes  the 
nimiber  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked. 

Subpart  C  of  40  CFR  Part  166  sets 
forth  the  regulations  dealing  with  crisis 
exemptions.  This  Subpart  allows  the 
head  of  a  Federal  or  State  agency  to 
issue  a  crisis  exemption  in  situations 
involving  an  unpredictable  emergency 
situation  when:  (1)  An  emergency 
condition  exists  and  (2)  the  time  element 
with  respect  to  the  application  of  the 
pesticide  is  critical,  and  there  is  not 
sufficient  time  either  to  request  a 
specific,  quarantine,  or  public  health 
exemption  or,  if  such  a  request  has  been 
submitted,  for  EPA  to  complete  review 
of  the  request.  This  Subpart  also 
provides  for  EPA  review  of  crisis 
exemptions  and  revocation  of  individual 
crisis  exemptions  or  the  authority  of  a 
State  and  Federal  agency  to  utilize  the 
crisis  provisions. 

During  the  fiscal  year  1986  (October  1, 
1985  through  September  30, 1986),  a  total 
of  33  crisis  exemptions  were  declared  by 
State  and  Federal  agencies.  A 
breakdown  of  the  crisis  declarations  by 
State/Federal  agencies  follows. 


No.  o( 

Stale/Federai 
agency 

cnM 

exenip- 

lions 

Pesticide 

Site 

Alabama 

1 

Fluazi1op.tMtyl .. 

Artiansas  

1 

Wheat 

cMorata. 

CaMocma 

5 

Pumpkne. 

Aiutninuin 

Wild  nee. 

phoaphide. 

Melala)iy< 

Asparagus. 

Wild  rice. 

Parattnon 

Fkxida 

2 

Malaltiion 

Ruazitap-butyt.. 
Melaiaxyl 

PaCSRTWIOOS. 

Peanuts 

He«)  lettuce 

Gaorgia 

2 

chlorale. 

peas. 

Ftuazifop-botyl  . 

Peanuts. 

Louisiana 

4 

Sethoxydim 

Sweet 

potatoes 

Rice. 

Propargite 

Vetch. 

Fenvalerate 

Cotton. 

Mississippi 

1 

Sodium 
Chlorate 

Wheat. 

Montana 

1 

Cypemiethnn  . . 

SeedaHaifa 

State/Federal 
agency 

No  ot 
onm 

tnns 

PoiliLidi) 

sua 

North  Carolna 

3 

1 
3 

5 

2 

1 

1 

Fkjazitap-butyl.. 

S*hoKy*ii 

MelMxyl.. .. 

Pawws. 
Peanuts. 
Peppers. 
POIjUm. 

Nebraska 

Selhoxytsm 

MelhKialhKjn 

Monocroto- 
phoa. 

Sodium 
chlorals. 

Fenvatarata 

Fluazitep^iutyl.. 

Sodium 

cMoralB. 
Meliaxyl...- 

SolnOKjnni 

Alialle 

Natod..—  

Otdahoma 

Com.  ■ 
Com. 

Wheat 

Gran 

Peanuts. 

Oniona. 

Whad 

Wisconsin 

USOA 

Paanuls. 
Gmaang. 
Non-food. 

During  the  1986  fiscal  year  EPA 
revoked  the  crisis  provision  for  use  of 
methidathion  on  com  due  to  endangered 
species  concerns.  This  crisis  exemption 
had  been  authorized  by  Oklahoma. 

Authority:  7  U.S.C.  136. 
Dated:  November  7, 1986. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[PR  Doc  86-26077  Filed  11-18-86;  8:45  am] 

BILLING  CODE  S560-S0-M 


SAB-FRL-3115-6 

Science  Advisory  Board:  Clean  Air 
Scientific  Advisory  Committee;  Open 
Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  of  a  meeting  of  the  Materials 
Damage  Review  Subcommittee  of  the 
Clean  Air  Scientific  Advisory 
Committee  (CAS.AC)  of  the  Science 
Advisory  Board.  The  meeting  will  be 
held  on  December  4, 1986,  starting  at 
9:30  am  and  ending  at  approximately 
4:30  pm.  The  meeting  will  be  held  in  the 
U.S.  EPA,  Conference  Room  4,  South 
Conference  Center,  401  M  Street,  SW.. 
Washington,  DC  20460. 

The  purpose  of  this  meeting  is  to 
review  and  discuss  a  March  1986  final 
report  prepared  by  Mathtech,  entitled, 
"A  Damage  Function  Assessment  of 
Building  Materials:  The  Impact  of  Acid 
Deposition".  The  Mathtech  report 
together  with  several  supporting 
documents  will  be  reviewed  to 
determine  whether  the  methods 
suggested  are  credible  and  whether  the 
data  are  appropriate  for  estimating 
materials  damage  benefits  from  acid 
deposition  in  a  17  state  area  of  the  U.S. 
These  documents  may  be  used  by  the 
Agency's  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS)  in  preparing  a 
Regulatory  Impact  Analysis  (RIA)  on  the 
National  Ambient  Air  Quality  Standards 


i 
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for  Sulfur  Oxides.  Availability  of  the 
draft  RIA,  and  the  opportunity  for  public 
comment,  will  be  announced  at  a  later 
date. 

For  further  information  and  copies  of 
the  documents  to  be  reviewed,  please 
contact  Mr.  William  O'Neil.  Economic 
Analysis  Branch.  Office  of  Pohcy, 
Planning  and  Evaluation  (PM-221),  U.S. 
EPA,  401  M  Street.  SW.,  Washington, 
DC  20460,  telephone:  202-382-5610,  or 
FTS  382-5610. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  obtain 
information  concerning  the  meeting 
should  contact  Mr.  Robert  Flaak, 
Executive  Secretary,  Clean  Air  Scientific 
Advisory  Committee,  Science  Advisory 
Board  (A-lOlF).  U.S.  EPA.  401  M  Street. 
SW..  Washington.  DC  20460.  telephone: 
202-382-2552.  or  FTS  382-2552.  There 
will  be  an  opportunity  for  brief  oral 
statements  (5-10  minutes)  by  members 
of  the  pubUc  who  wish  to  comment  on 
the  scientific  basis  for  the  documents 
being  reviewed.  Written  comments  in 
any  form  will  be  accepted  and  can  be 
sent  to  Mr.  Flaak  at  the  above  address. 
Persons  interested  in  making  statements 
before  the  Committee  must  contact  Mr. 
Flaak  at  the  above  address  no  later  than 
December  1, 1986  in  order  to  be  assured 
of  space  on  the  agenda. 

Dated:  November  14, 1988. 
Kathleen  Conway. 

Acting  Director,  Science  Advisory  Board. 
(FR  Doc.  86-26174  Filed  11-18-88;  8:45  am] 
BiLLma  cooc  ssao-so-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-780-DR] 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Kansas 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-780-DR),  dated  October 
22, 1986.  and  related  determination. 
dated:  November  13, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Program,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  64&-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Kansas,  dated  October  22, 1986, 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 


affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  this 
declaration  of  October  22, 1986: 
Elk  County  for  Public  Assistance. 

(Catalog  for  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Dennis  H.  Kwiatkowskl, 

Acting  Deputy  Associate  Director,  State  and 
Local  Programs  and  Support,  Federal 
Emergency  Management  Agency. 
[FR  Doc.  86-26063  Filed  11-18-86;  8:45  am] 

BILUNO  CODE  671>-01-« 


[FEMA-77»-DR] 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Missouri 

agency:  Federal  Bnergency 
Management  Agency. 
action:  Notice. 


summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Missouri  (FEMA-779-DR),  dated 

October  14, 1986,  and  related 

determinations. 

DATE:  November  12, 1986. 

FOR  FURTHER  INFOIIMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Missouri,  dated  October  14, 
1986,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  this 
declaration  of  October  14, 1986: 

St.  Louis  County  as  an  adjacent  area 
for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83-516,  Disaster  Assistance.) 
Dave  McLoughlln, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  86-26064  Filed  11-18-86;  8:45  am] 

BIUJNO  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  nied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 


may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224<004140-O03. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

City  of  Oakland  (Port) 

Marine  Terminals  Corporation  (MTC) 

Synopsis:  The  proposed  amendment 
would  permit  MTC  to  handle 
combination  steel  and  container  vessels 
at  the  Port's  Seventh  Street  Pubhc 
Container  Terminal  because  of  physical 
limitations  at  MTC's  alsigned  premises 
at  the  Port's  Ninth  Avenue  Terminal 
facility.  It  would  also  extend  the 
compensation  factors  previously  agreed 
to  through  June  30, 1987. 

Agreement  No.:  224-011027. 

Title:  Puerto  Rico  Maritime  Shipping 
Authority  Terminal  Equipment  Lease 
Agreement. 

Peirties: 

Puerto  Rico  Maritime  Shipping 

Authority  (PRMSA) 
Sea-Land  Service,  Inc.  (Sea-Land) 
Synopsis:  The  proposed  agreement 
between  PRMSA  and  Sea-Land  provides 
for  lease  of  terminal  equipment  at  San 
Juan,  Puerto  Rico.  The  agreement  would 
enable  the  parties  to  lease  to  each  other 
certain  identified  itema  of  terminal 
equipment,  for  the  lessee's  exclusive  use 
at  San  Juan,  Puerto  Rico  to  provide 
terminal  services  for  cargo  moving  in 
both  the  domestic  and  foreign  commerce 
fo  the  United  States.  The  term  of  the 
agreement  is  for  three  years,  terminable 
thereafter  upon  six  months  written 
notice  by  either  party. 

By  Order  of  the  Federal  Maritime 
Commission. 


Joseph  C.  Polking, 

Secretary. 

Dated;  November  13, 1986. 
[FR  Doc.  86-26035  Filed  li-18-86;  8:45  am] 
BnjJNQ  CODE  vno-oi-M 

Agreement(s)  Filed     ' 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s]  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916.  as 
amended  (39  Stat.  733.  75  Stat  763. 46 
U.S.C.  814). 
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Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  20  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  §  560.7  of  Title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  dehver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 
.    Agreement  No.:  124-011028. 

Title:  Ponce,  Puerto  Rico  Terminal 
Agreement. 

Junta  Administrative  de  los  Muelles 
Municipales  de  Ponce  (Port) 

Ponce  Maritime  Services,  Inc.  (PMS) 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease 
approximately  6.5  acres  of  improved 
land  to  PMS  for  use  as  a  parking  area 
for  trailer  vans. 

Filing  Party:  Antonio  Zapater  Cajigas, 
50  Isabel  Street,  Post  Office  Box  1350. 
Ponce,  Puerto  Rico  00733. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  November  14, 1986. 
(PR  Doc.  86-26094  Filed  11-18-86;  8:45am] 

BILLING  CODE  C730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No:  221-010646-001. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

City  of  Oakland  (Port) 

Hyundai  Merchant  Marine  Co.,  Ltd. 
(Hyundai) 

Synopsis:  The  proposed  amendment 
would  permit  an  original  signator  of  the 
agreement  (Korea  Marine  Transport  Co., 
Ltd.)  to  assign  its  rights  and 
responsibilities  under  the  agreement  to 
Hyvmdai  and  would  permit  the  Port  to 
transfer  Hyundai's  operations  to  another 
of  the  Port's  public  container  terminals. 
It  would  also  make  other  changes  to 
conform  the  agreement  to  Agreement 
No.  224-010727  between  the  Port  and 
Hyundai  concerning  Hyundai's  use  of 
the  Port's  Seventh  Street  Public 
Container  Terminal. 

Agreement  No.:  224-010727-001. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

City  of  Oakland  (Port) 

Hyundai  Merchant  Marine  Co.,  Ltd. 
(Hyundai) 

Synopsis:  The  proposed  amendment 
would  permit  Hyundai  to  use  an 
additional  Port  terminal  for  its  vessel 
and  cargo  activities  and  would  delete 
provisions  regarding  Hyundai's  right  to 
terminate  the  agreement  on  January  31, 
1988. 

Agreement  No.:  224-010954-001. 

Title:  Savannah  Terminal  Agreement. 

Parties: 

Georgia  Ports  Authority 

Japan  Line,  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

Nippon  Yusen  Kaisha 

Yamashita-Shirmihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
reflects  the  deletion  of  Kawasaki  Kisen 
Kaisha  Ltd.  As  a  party  to  the  agreement 
and  would  add  clauses  providing  for 
preferential  berthing  and  crane  usage. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

Dated  November  14, 1986. 

[FR  Doc.  88-26095  Filed  11-18-86;  8:45  am] 

MLLHW  COOE  CTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corp.  et  aM  Applications  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 


approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resouces, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  of  this  questions  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  and  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  5, 1986. 

A.  Federal  Reserve  Bank  of  Clevaland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  SixUi  Sti«et.  Cleveland,  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus. 
Ohio;  to  engage  de  novo  through  its 
subsidiary.  Banc  One  Investment 
Management  Corporation.  Columbus. 
Ohio,  in  providing  investment  advisory 
services  pursuant  to  §  225.25(b)(4)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation,  Inc.,  St. 
Louis,  Missouri;  to  engage  de  novo 
through  its  subsidiary  ,  Gateway  West 
Investment  Management,  Inc.,  St.  Louis, 
Missouri,  in  acting  as  an  investment 
advisor  providing  investment  or 
financial  advice  pursuant  to 
§  225.25(b)(4)  of  the  Board's  Regulation 
Y. 
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C.  Fadetal  BaMrvc  Bank  of  Kansas 
a»y  (Thomas  M.  Hoenig.  Vice  President} 
925  Grand  Avenue.  Kansas  City, 
Missouri  64196: 

1.  BeHCorp.  Ina.  Manhattan.  Kansas; 
to  engage  den  novo  in  direct  lending 
pursuant  to  1 225.25  (b)(1)  of  the  Board's 
Regulation  Y. 

D.  Federal  Reserve  Bank  (rf  Dallas 
(Anthony  J.  Montelaro.  Vice  Presid«it] 
400  South  Akard  Street  Dallas.  Texas 
75222: 

1.  Amen'Tex  Bancsharea  Corporation, 
Bedford.  Texas;  to  engage  de  novo 
through  its  subsidiary,  AmeriTex 
Financial  Services.  Inc..  Bedford,  Texas, 
in  providing  management  consulting 
services  to  depository  institutions 
pursuant  to  9  225.25  (b)(ll]  of  the 
Board's  Regulation  Y. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Maricet  Street,  San 
Francisco,  California  94105: 

1.  National  Bancorp  of  Alaska,  Inc., 
Anchorage,  Alaska;  to  engage  de  novo 
through  its  subsidiary,  NBA  Mortgage 
Company,  Anchorage.  Alaska,  in 
making,  acquiring,  servicing,  and  selling 
mortgage  loans,  and  acting  as  an 
underwriter  for  credit  life  insurance  and 
credit  accident  and  health  insurance 
through  NBA  Mortgage  Corporation, 
pursuant  to  S  225.25  (b)  (1)  and  {8)(i)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1966. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-26041  Filed  ll-lft-fl6;  8.45  am] 

BILUNQ  CODE  CaiO-OI-M 


Banponce  Corp.  et  aU  Acquisitions  of 
Companies  Engaged  In  Perniissit)l« 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  5, 1988. 

A.  Federal  Resefve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Banponce  Corporation,  Hato  Rey, 
Puerto  Rico;  to  acquire  Thrift  Investment 
Corporation,  Fords.  New  )ersey,  and 
thereby  engage  in  sales  financing  to 
consumers  for  the  retail  purchase  of  use 
automobiles;  direct  auto  loans  to 
consumers  pursuant  to  9  225.25(b)(1); 
automobile  leasing  financing  pursuant  to 
9  225.25(b)(5);  credit  life,  accident  and 
health  insurance;  and  automobile 
property  damage  insurance  in  relation  to 
the  extentions  of  credit  pursuant  to 

9  225.25  (b)(8)(i)  and  (b){8)(ii)  of  the 
Board's  Regulation  Y.  "These  activities 
will  be  conducted  in  the  State  of  New 
Jersey. 

2.  U.S.  Trust  Corporation.  New  York, 
New  York;  to  acquire  Summit 
Management  Company,  Inc.,  Los 
Angeles,  California,  and  thereby  engage 
in  providing  portfolio  investment  advice 
and  management  to  individual, 
corporate  and  institutional  investors 
pursuant  to  9  225.2B(b)(4)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26042  Fifed  11-18-86;  8:45  am] 
BILUNQ  CODE  6210-01-lt 


Commonwealth  Bancshares  Corp.; 
Proposed  Acquisition  of 
Commonwealtli  Employer  Services, 
inc. 

Commonwealth  Bancshares 
Corporation,  Williamsport. 
Pennsylvania,  has  applied,  pursuant  to 
section  4(c)(8]  and  9  2a5.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  for  permission  to  acquire 
Commonwealth  Employer  Services,  Inc., 
Williamsport,  Pennsylvania,  and 
thereby  engage  in:  (a)  Designing 
employee  group  health  benefit  packages, 
including  assisting  clients  in  the 
analyses  of  existing  employee  benefits, 
developing  investment  and  funding 
strategies,  and  providing  clients  with 
statistical  reports  of  their  plans' 
performance;  (b)  providing  assistance  in 
implementing  plans,  including 
assistance  in  the  preparation  of  plan 
documents,  development  of  a  program 
for  investing  clients'  funds,  and 
implementation  of  plaa  administration 
systems;  (c)  providing  administrative 
services  with  respect  to  plans,  including 
record-keeping  services  and  preparing 
reports  on  the  plan  for  the  cUents  and 
for  various  regulatory  agencies;  (d) 
offering  clients  assistance  in  developing 
a  communication  program  to  inform 
employees  of  the  benefits  of  the  plan. 
These  services  would  be  provided  itom 
an  office  in  Williamsport,  Pennsylvania, 
to  customers  in  Pennsylvania. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banldng  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  has 
determined  that  these  activities  are 
closely  related  to  banldng.  Norstar 
Bancorp,  Inc.,  72  Federal  Reserve 
BuUeUn  729  (August  1%  1986). 

Interested  persons  may  express  their 
views  on  whether  the  proposed 
activities  are  "so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto,"  and  whether  consummation  of 
the  acquisition  as  a  whole  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition  or 
gains  in  efficiency,  that  outweight 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
on  unfair  competition,  conflicts  of 
interests  or  unsound  banking  practices." 
Any  request  for  a  hearing  on  these 
questions  must  be  accompanied  by  a 
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statement  of  the  reasons  why  a  written 
preseotation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specificaUy  any 
questioiui  of  fact  that  are  m  dispute, 
summarizing  die  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of 
Philadelphia. 

Comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  18, 
1986. 


43tS7 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  13. 1986. 
James  McAliee, 

Associate  Secretary  of  the  Board. 

|FR  Doc  86-26043  Filed  11-18-86;  8:45  am] 

BtlXING  CODE  UIO-OI-M 


Floyd  C.  Edward;  Acqulsitton  of  Banks 
or  Bank  Holding  Companies 

The  notificant  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
the  Change  in  Bank  Control  Act  (12 
U.S.C.  lB17(j)  and  §  225.41  of  the  Board's 
Regulation  Y  (12  CFR  225.«)  to  acquire 
a  bank  or  bank  holding  company.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in 
paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7). 

The  application  is  available  tor 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors. 

Comments  regarding  these 
applications  must  be  received  not  later 
than  December  4, 1986. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr^  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  C.  Edward  Floyd,  M.D.,  Florence, 
South  Carolina;  to  acquire  10.1  percent 
of  Lake  City  Bancahares.  Inc.  Lake  City, 
South  Carolina,  and  thereby  indirectly 
acquire  Lake  City  State  Bank.  Lake  City, 
South  Carolina. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  13.  ISaa 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  86-26044  Filed  11-16-86:  8:45  am) 

BILUN6  COOE  H1O-01-4I 


UNBCorp.  etat.;  Formations  of. 
Acquisitions  by,  and  Mergers  of  Bank 
Hotdfng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1642)  and 
§  225.14  of  die  Board's  R«gulatioa  Y  (12 
CFR  225.14)  to  become  a  bank  hoiefaig 
company  or  to  acquire  a  bask  or  hank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  fiv 
immediate  inspection  at  tiie  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  raaiy 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  die  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  «rf  why  a 
written  presentation  would,  not ssffice  in 
Ueu  of  a  hearing,  idmtifying  specific^y 
any  questiena  of  ^t  that  are  in  dispute 
and  summaming  the  evidence  that 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  cuiasmts 
regarding  each  of  these  applications 
must  be  received  aot  later  dian 
December  5, 1986. 

A.  Fedecal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President).  Ii0»  North  8th  Street, 
Philadelphia,  Peimsylvania  19105: 

1.  UNB  Corp.,  Mount  Carmel, 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Union  Natiaoal 
Bank  of  Mount  CarmeL  Mount  Carmel. 
Pennsylvania. 

B.  Federal  Reserve  Bank  af  Chicago 
(Franklin  D.  Dreyer,  Vice  Presid^it)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Oak  Brook  Bancshares,  lac.. 
Oak  Brook,  Illinois:  to  acquire  100 
percent  of  the  voting  shares  of  FNB 
Bancorp,  Inc.,  Chicago  Heights,  Illinois, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Chicago  Heights, 
Chicago  Heights,  lUinois. 

2.  Hasten  Bancorp,  Indianapolis, 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  H  &  H  Financial 
Corporation.  Kokomo,  Indiana,  and 
thereby  indirectly  acquire  91.32  percent 
of  First  National  Bank,  Kokomo, 
Indiana:  100  percent  of  the  voting  shares 
of  First  National  Financial  Corporation 
of  Martinsville.  Martinsville,  Indiana, 
and  thereby  indirectly  acquire  88.67 
percent  of  First  National  Bank  of 
Martinsville,  Martinsville.  Indiana;  100 
percent  of  First  Bank  and  Trust 
Company  of  Clay  County.  Brazil, 
Indiana:  99.67  percent  of  the  voting 
shares  of  Sullivan  State  Bank,  Sullivan, 
Indiana:  and  97.9  percent  of  the  voting 
shares  of  Peoples  State  Bank, 
Farmersburg,  Indiana:  100  percent  of  the 
voting  shares  of  Farmers  Banc,  Inc., 
Tipton,  Indiana,  and  thereby  indirectly 
acquire  100  percent  of  the  voting  shares 
of  Farmers  Loan  and  Trust  Company, 
Tipton,  Indiana.  Farmers  Loan  and  Trust 
Company  also  engages  in  general 
insurance  activities. 

C.  Federal  Reserve  Bank  t^  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Parkin  Bancorp.  Inc.,  Parkin, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank,  Parkin, 
Arkansas. 

2.  State  First  Financial  Corporation, 
Texarkana,  Arkansas:  to  acquire  100 
percent  of  the  voting  shares  of  American 
National  Bank,  Texarkana.  Texas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Sti-eet,  Dallas.  Texas 
75222: 

1.  Cornerstone  Bancshares,  Inc., 
Dallas,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Cornerstone  Bank.  N.A., 
Dallas,  Texas.  Comments  on  this 
application  must  be  received  by 
December  8, 1986. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  Cahfomia  94105: 

1.  Hawaii  National  Bancshares,  Inc., 
Honolulu,  Hawaii;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Hawaii 
National  Bank,  Honolulu,  Hawaii. 
Comments  on  this  application  must  be 
received  by  December  8, 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26045  Filed  11-16-86;  6:45  am] 
BILUN6  COOE  UIO-OI-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HMHh  Service 

ConeoOdation  of  Regional  Staff  of  the 
Nationel  Inetitute  for  Occupational 
Safety  and  Health 

This  notice  advises  the  public  of 
action  taken  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control,  to 
consolidate  NIOSH  staff  in  the  PHS 
regional  offices.  The  NIOSH  regional 
positions  are  being  consolidated  into  the 
three  Regional  Offices  in  Atlanta, 
Boston,  and  Denver.  This  action 
considered  the  availabihty  of  NIOSH 
staff  in  Morgantown,  West  Virginia,  and 
Cincinnati,  Ohio,  to  perfonn  health 
hazard  evaluations  and  the  capabilities 
of  States  to  meet  some  of  the 
occupational  safety  and  health  needs. 
This  action  will  result  in  more  efficient 
use  of  staff  in  the  accomplishment  of  the 
NIOSH  mission. 

Dated:  November  10, 1985. 
WilfoRl  I.  Forbush. 

Director.  Office  of  Management,  PHS. 
(FR  Doc.  86-26093  Filed  ll-lfr-86;  8:45  am] 

MLUNG  CODE  4ia0-1»4l 


Orphan  Products  Board;  Pul>iic 
Meeting 

agency:  Offlce  of  the  Assistant 
Secretary  for  Health. 
ACTION:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
OfHce  of  the  Assistant  Secretary  for 
Health  are  announcing  that  a  public 
meeting  of  the  Orphan  Products  Board 
will  be  held  on  December  2, 1986.  in 
Washington,  DC.  to  receive  information 
and  views  from  interested  persons  on 
the  issue  of  orphan  products 
development.  The  meeting  will  be 
chaired  by  Dr.  Robert  E.  Windom. 
Assistant  Secretary  for  Health  and 
Chairman  of  the  Orphan  Products  Board 
(Board).  The  meeting  will  begin  at  9 
a.m.,  in  Rm.  800.  Hubert  H.  Humphrey 
Bldg..  200  Independence  Ave.  SW., 
Washington.  DC  20201. 
ADDRESS:  Written  requests  to 
participate  should  be  sent  to  Neil  Abel. 
Executive  Secretary,  Orphan  Products 
Board  (HF-35).  Department  of  Health 
and  Human  Services,  Rm.  12A-40.  5600 
Fishers  Lane.  Rockville.  MD  20857.  and 
should  be  received  by  November  21. 
1986. 

FOR  niRTMER  INFORMAHON  CONTACT: 

Neil  Abel.  Executive  Secretary.  Orphan 
Products  Board  (HF-35),  Department  of 


Health  and  Human  Services,  5600 

Fishers  Lane.  Rockville.  MD  20857  301- 

443-4718. 

SUPPLEMENTARY  INFORMATION:  An 

orphan  drug  is  a  drug  for  the  treatment 
of  a  rare  disease  or  condition  which 
either  (1)  has  a  prevalence  in  the  United 
States  of  under  200.000  affected  persons 
or  (2)  has  a  hightr  prevalence  and  for 
which  there  is  no  reasonable 
expectation  that  the  cost  of  developing 
and  making  available  in  the  United 
States  a  drug  for  such  disease  or 
condition  will  be  recovered  from  sales 
in  the  United  States  of  such  drug.  The 
Orphan  Drug  Act  (the  act)  Pub.  L  97-414 
enacted  on  January  4. 1983.  and 
amended  by  Pubi  L  99-91.  estabhshed  a 
number  of  incentives  to  encourage  the 
development  and  production  of  orphan 
drugs. 

The  act  also  estabhshed  an  Orphan 
Products  Board  tn  promote  the 
development  of  drugs  and  devices  for 
rare  diseases  or  conditions  and  to 
assure  appropriate  coordination  among 
all  interested  Federal  agencies, 
manufacturers,  and  organizations 
representing  patients  with  rare  diseases. 

The  Orphan  Products  Board  is  chaired 
by  the  Assistant  Secretary  for  Health. 
The  Board  is  composed  of 
representatives  from  the  Department  of 
Health  and  Human  Services  (DHHS). 
the  Veterans  Administration  (VA).  the 
National  Institute  of  Handicapped 
Research  (NIHR).  and  the  Department  of 
Defense  (DOD).  Within  DHHS. 
representatives  from  the  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA).  the  Centers 
for  Disease  Control  (CDC),  the  Food  and 
Drug  Administration  (FDA),  the  Health 
Care  Financing  Administration  (HCFA), 
the  National  Institutes  of  Health  (NIH), 
and  the  Office  of  the  Assistant  Secretary 
for  Health  (OASH)  serve  on  the  Board. 

This  public  meeting  will  have  three 
purposes: 

1.  An  update  will  be  provided  on  the 
activities  of  the  Orphan  Products  Board, 
and  members  of  the  Board  from 
ADAMHA,  CDC,  FDA,  and  NIH  will 
discuss  their  agency's  recent  orphan 
product  development  activities. 

2.  A  ceremony  will  be  held  to  honor 
the  recipients  of  the  Public  Health 
Service  Award  for  Exceptional 
Achievement  in  Orphan  Products 
Development.  This  award  recognizes  the 
efforts  of  individuals  who  have 
contributed  to  the  development  of  drugs 
for  rare  diseases  or  conditions.  The 
awards  will  be  presented  by  the 
Assistant  Secretary  for  Health. 

3.  An  opportunity  will  be  given  by  the 
Board  for  the  public  to  make 
presentations  on  issues  involving  the 


development  and  availability  of  orphan 
products;  this  opportunity  is  in  keeping 
with  the  mandate  of  the  DHHS  to 
facilitate  the  research,  development,  and 
approval  of  orphan  products,  and  to 
coordinate  Government  activities  with 
the  private  sector. 

Those  persons  wishing  to  make  a 
presentation  at  the  meeting  on  the  third 
topic  should  submit  a  written  request  for 
a  time  slot  to  the  Executive  Secretary  of 
the  Orphan  Products  Board.  The  request 
for  participation  should  be  submitted 
before  November  21, 1988.  and  should 
include: 

1.  Name,  address,  and  telephone 
number  of  the  person  wanting  to  make  a 
presentation; 

2.  Afniiation,  if  any; 

3.  A  summary  of  the  presentation;  and 

4.  The  approximate  amount  of  time 
required  for  the  presentation  (no  more 
than  10  minutes,  unless  more  time  can 
be  justified). 

Individuals  and  organizations  with 
common  interests  or  proposals  are  urged 
to  coordinate  or  consolidate  their 
presentations.  Joint  presentations  may 
be  required  of  persons  or  organizations 
with  a  common  interest.  The  time 
available  will  be  allocated  among  the 
individuals  who  request  an  opportimity 
for  a  presentation.  Formal  written 
statements  or  extensions  of  remarks 
(preferably  five  copies)  may  be 
presented  to  the  chainnan  on  the  day  of 
the  meeting  for  inclusion  in  the  record  of 
the  meeting.  At  the  discretion  of  the 
chairman,  and  as  time  permits,  any 
person  in  attendance  may  be  heard.  This 
time  will,  most  likely,  be  at  the  end  of 
the  scheduled  session. 

For  those  unable  to  attend  the 
meeting,  comments  may  be  sent  to  the 
Executive  Secretary  of  the  Orphan 
Products  Board  at  the  address  listed 
above. 

Dated:  November  12, 1986. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 
[FR  Doc.  86-26092  Filed  11-18-86;  8:45  amj 

BILUNO  CODE  4160-1»-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  September  25, 1986  a  notice  was 
published  in  the  Federal  Register  (51 
(vol.  186)  FR  34157)  that  an  application 
had  been  filed  with  the  Fish  and 
Wildlife  Service  by  our  Alaskan  Office 
of  Fish  and  Wildlife  Research  (PRT- 
690038)  for  a  permit  to  continue  a 
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program  of  polar  bear  research  with 
certain  minor  amendments. 

Notice  is  hereby  given  AaA  on 
November  10, 1988,  as  authorized  by  die 
Marine  Mammal  Protectian  Act  of  1972 
(IB  U.S.C  1361-1407).  and  tiie 
Endangered  Species  Act  of  1973  (16 
U.&C.  1539).  the  Fish  and  Wildlife 
Service  issued  a  permit  subject  to 
certain  conditions  set  forth  therein. 

The  permit  is  available  for  public 
inspection  during  normal  business  hours 
at  the  Fish  and  Wildlife  Service's  Office 
in  Room  605, 1000  North  Glebe  Road, 
Arlington.  Virginia  22201. 

Dated:  November  13. 1986. 
Earl  Bl  Baysingec. 

Cfiief,  Federal  Wildlife  Permit  Office. 
[FR  Doc.  86-26099  Filed  ll-lft-«6;  8:46  am] 

BILUNG  CODE  «310-«S-lt 


Minerals  llanagement  Service 

Information  CoHeetion  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
RetNicflon  Act 

The  proposal  for  the  collection  of 
information  Usted  below  has  been 
submitted  to  the  Office  of  Management 
and  Bndget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  die 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  withm  30 
days  direcUy  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Washington,  DC  20503. 
telephone  (202)  395-7313,  with  copies  to 
Norman  J.  Hess;  Acting  Chief,  Rules, 
Orders,  and  Standards  Branch;  Offshore 
Rules  and  Operations  Division;  Mail 
Stop  646,  Room  6A110;  Minerals 
Management  Service:  12203  Sunrise 
Valley  Drive;  Reston,  Vir^ia  22091. 
Title:  Prospecting  for  Minerals  Other 

than  Oil,  Gas,  and  Sulphur  in  the 

Outer  Continental  Shelt  30  CFR  Part 

257 

Abstract:  Respondents  provide  certain 
information  to  the  Minerals 
Management  Service  (MMS)  when 
applying  for  and  conducting  work  under 
a  prelease  prospecting  permit.  The  IXMS 
uses  this  information  to  evahiate  permit 
appiicationa  and  proapecting  plans  and 
to  monitor  activities  conducted  pursuant 
to  the  permits. 

Bureau  Form  Number:  None 
Frequency:.  On  occasion 


Description  of  Reqiondents:  Federal 

CCS  permittees 
Annual  Responses:  75 
Annual  Burden  Hours:  829 
Bureau  Clearance  Officer:  Dorothy 

Christopher  (703)  435-6213 

Dated:  November  3, 1986. 

John  B.  Rlgg, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  86-26030  Filed  11-18-86;  8:45  am] 

BILUNQ  CODE  «S10-lfM-a 


Central  and  Held  Organization 

AOCNCV:  Minerals  Management  Service, 
Interior. 

AcnOM:  Notice. 


Pursuant  to  5  U.S.C.(a)(l)(A),  notice  is 
hereby  given  that  the  following  changes 
have  been  made  to  the  Minerals 
Management  Service  section  of  the 
Department  of  the  Interior,  Cental  and 
Field  Organization,  pubUshed  in  the 
Federal  Re^ster  on  December  17, 1985 
(50  FR  51455),  at  page  51462,  columns  2 
and  3. 

The  headquarters  location  of  the 
Royalty  Management  Program  Yom  been 
changed  to  Lakewood,  Colorado,  and 
the  address  and  telephone  number  is  as 
follows: 

Royalty  Management  Program, 
Building  85.  Denver  Federal  Center,  P.O. 
Box  251«5.  Lakewood,  CO  80225.  Phone, 
303-231-3386. 

In  addition,  the  following  address  and 
telephone  number  changes  have 
occurred: 

Gulf  ofMexico  Region,  1420  South 
Clearview  Paricway,  New  Orieans.  LA 
70123-2394,  Phone,  504-736-0657. 

Soudiem  Administrative  Service 
Center,  1420  South  Clearview  Parkway, 
New  Orieans,  LA  70123-2304,  Phone, 
504-735-2818. 

FOR  fWOHEH  MRMWrniKM  CONTACT: 

Faye  Quesenberry  at  703-436-8179. 

Dated:  November  10, 1986. 
Thomas  Gemhofer. 

Assistant  Director  for  Administration. 
[FR  Doc.  88-26031  FJed  11-18-88;  8:45  am] 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  kitewtional  Dewelopnient 

Reeearch  Advisory  Committee, 


Pursuant  to  die  provisions  of  the 
Federal  Advisory  Committee  Act  notice 
is  hereby  given  of  die  AJ.D.  Research 
Advisory  Committee  meeting  on 


December  15  and  18. 1986  at  the  Pan 
Americafl  Health  Oi<ganization  Boilding. 

525— 23rd  Street  NW..  Washington,  DC, 
Conference  Room  *C  The  Committee 
will  discuss  research  aspects  of  the 
Health  and  Population  Programs  in  the 
Science  and  Technology  Bureau,  and 
research  policy  issues  in  the  Food-Fop- 
Peace  Program. 

The  meeting  will  begin  at  9HK)  a.m. 
and  adjourn  at  5:30  p.m.  The  meeting  is 
open  to  the  public.  Any  interested 
persons  may  attend,  may  file  written 
statements  with  the  Committee  befcne  or 
after  the  meeting,  or  may  present  oral 
statraients  in  accordance  with 
pooOSaiires  established  by  the 
Committee  and  to  the  extent  the  time 
available  for  the  meeting  permits.  Dr. 
Handy  Williamson,  Jr..  Acting  Director, 
Office  of  Research  and  University 
Relations,  Bureau  for  Science  and 
Technology,  is  designated  as  the  AID. 
representative  at  the  meeting.  It  is 
suggested  that  those  desiring  more 
specific  information  contact  Dr. 
Williamson,  1601 N.  Kent  Street, 
Arlington,  Virginia  22209  or  call  area 
code  (703)  235-8929. 

Dated:  November  7. 1986. 
Handy  Williamson,  Jr., 
A.I.D.  Representative,  Resaaivh  Advisory 
Committee. 
[FR  Doc.  86-26050  Filed  ll-lD-86:  8:45  am| 

BILUHQ  COOC  StW-OI-a 


INTBWATIONAL  TRADE 
COMMISSION 

Agency  Forms  SutMnitted  for  0MB 
Review 

agency:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35),  die 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review. 

Purpose  of  faifannatkm  CoUaction 

The  proposed  information  collection  is 
for  use  by  the  Commission  in  connection 
with  investigation  No.  332-97,  Report  to 
the  President  on  the  domestic 
consumption  of  brooms  of  broomcom. 
as  required  by  Executive  Order  11377. 

Summary  of  Proposals 

(1)  Number  of  forms  submitted:  One. 

(2)  Title  of  forms:  Brooms  and 
Whiskbrooms  Wholly  or  in  Part  of 
Broom  Com  and  Certain  Other 
Brooms — Producers'  Questionnaire. 

(3)  Type  of  Request  Extension. 
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(4)  Frequency  of  use:  Annual. 

(5)  Description  of  respondents:  U.S. 
broom  producers. 

(6)  Estimated  number  of  respondents: 
200. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  400. 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Additional  Infonnation  or  Comment 

Copies  of  the  proposed  forms  and 
supporting  doctmients  may  be  obtained 
from  Rhett  Leverett  (USITC  tel.  no.  202- 
724-1725).  Comments  about  the  proposal 
should  be  directed  to  the  OfHce  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Attention:  Francine  Picoult, 
Desk  Officer  for  U.S.  International 
Trade  Commission.  Any  comments 
should  be  specific,  indicating  which  part 
of  the  questionnaire  or  study  plan  is 
objectionable,  describing  the  problem  in 
detail,  and  including  specific  suggested 
revisions  or  language  changes. 

Submission  of  Comments 

Comments  should  be  submitted  to 
0MB  within  two  weeks  of  the  date  this 
notice  appears  in  the  Federal  Register.  If 
you  are  unable  to  submit  them  promptly 
you  should  advise  OMB  withdn  Uie  two 
week  period  of  your  intent  to  comment 
on  the  proposal.  Ms.  Picoult's  telephone 
number  is  202-395-7231.  Copies  of  any 
comments  should  be  provided  to 
Charles  Ervin  (United  States 
International  Trade  Commission,  701  E 
Street.  NW.,  Washington,  DC  20436). 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Conunission. 

Issued:  November  14, 1986. 
Kenneth  R.  Mason, 
Secrelary. 
[FR  Doc.  86-28119  Filed  11-18-86;  8:45  am] 

BIUJNO  COOC  7020-02-M 


[Investigation  No.  337-TA-251] 

Certain  Electronic  Chromatogram 
Analyzers  and  Components;  Change 
of  the  Commission  Investigative 
Attorney 

Before  Sidney  Harris.  Administrative  Law 
Judge. 

Notice  is  hereby  given  that,  as  of  this 
date,  Jeffrey  L  Gertler.  Esq.,  and  Dr. 
Cheri  Taylor,  Esq.,  of  the  Office  of 


Unfair  Import  Investigations  will  be  the 
Commission  investigative  attorneys  in 
the  above-cited  investigation  instead  of 
Jeffrey  L  Gertler,  Esq.,  and  Ethel  L 
Morgan,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  November  7, 1986. 
Respectfully  Submitted. 
Arthur  Wineburg, 
Director,  Office  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission. 

[FR  Doc.  86-26120  Filed  11-18-86;  8:45  am] 

BILUNQ  COOC  7020-4B-M 


[Investigations  Nos.  303-TA-18, 701-TA- 
275. 277,  and  278,  and  731-TA-327  Through 
334  (Final)] 

Certain  Fresh  Cut  Rowers  From 
Canada,  Chile,  Colombia,  Costa  Rica, 
Ecuador,  Israel,  Kenya,  Mexico,  the 
Netiieriands,  and  Peru 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  final 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigations  No. 
303-TA-18  (Final)  imder  section  303  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1303) 
and  Nos.  701-TA-275.  277,  and  278 
(Final)  imder  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  certain  fresh  cut 
flowers  which  have  been  found  by  the 
Department  of  Commerce,  in 
preliminary  determinations,  to  be 
subsidized  by  the  Governments  of  the 
following  countries: 

Canada  "  [Inveitigation  No.  701-TA-275 
(Final)],  Israel  *  [Investigation  No.  701-TA- 
277  (Final)].  The  Netherlands  »  [Investigation 


'  Fresh  cut  flowers  from  Canada  subject  lo 
investigation  includt  miniature  (spray)  carnations 
and  standard  carnations,  provided  for  In  items 
192.17  and  192.21,  respectively,  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 

'  Fresh  cut  flowers  from  Israel  subject  to 
investigation  includt  miniature  (spray)  carnations 
and  gerbera,  providad  for  in  items  192.17  and  192.21, 
respectively,  of  the  TSUS. 

*  Fresh  cut  flowers  from  the  Netherlands  subject 
to  investigation  include  miniature  (spray)  carnations 
(TSUS  item  192.17),  and  standard  chrysanthemums, 
alstroemeria.  and  gerbera,  provided  for  in  item 
192.21  of  the  TSUS. 


No.  701-TA-278  (Final)),  and  Peru  * 
[Investigation  No.  303-TA-18  (Final)]. 

Unless  the  investigations  are 
extended.  Commerce  will  make  its  final 
subsidy  determinations  in  these 
investigations  on  or  before  January  5, 
1987,  and  the  Commission  will  make  its 
final  injury  determinations  by  February 
23, 1987  (see  sections  705(a)  and  705(b) 
of  the  act  (19  U.S.C.  1671d(a)  and 
1671d(b))). 

The  Commission  also  gives  notice  of 
the  institution  of  final  antidimiping 
investigations  Nos.  731-TA-327  through 
334  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (U  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  the  following 
coimtries  of  certain  fresh  cut  flowers 
which  have  been  found  by  the 
Department  of  Commerce,  in 
preliminary  determinations,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV): 

Canada  "  [Investigation  No.  731-TA-327 
(Final)] 

Chile  » [Investigation  No.  731-TA-328 
(Final)] 

Colombia  "  [Investigation  No.  731-TA-329 
(Final)] 

Coasta  Rica  ''  [Investigation  No.  731-TA- 
330  (Final)] 

Ecuador  •  [Investigation  No.  731-TA-331 
(Final)] 

Kenya  »  [Investigati9n  No.  731-TA-332 
(Final)] 


*  Fresh  cut  flowers  from  Peru  subject  to 
investigation  include  miniature  (spray)  carnations 
(TSUS  item  192.17),  and  pompom  chrysanthemums 
and  gypsophila,  provided  for  in  item  192.21  of  the 
TSUS. 

*  Fresh  cut  flowers  from  Chile  subject  to 
investigation  include  standard  carnations,  provided 
for  in  item  192.21  of  the  TSUS. 

*  Fresh  cut  flowers  from  Colombia  subject  to 
investigation  include  miniature  (spray)  canvations 
(TSUS  item  192.17),  and  standard  carnations, 
standard  cyrysanthemums,  pompom 
chrysanthemums,  alstroemeria,  gerbera,  and 
gypsophila.  provided  for  in  item  192.21  of  the  TSUS. 

''  Fresh  cut  flowers  from  Costa  Rica  subject  to 
investigation  include  miniature  (spray)  carnations 
(TSUS  item  192.17),  and  standard  carnations  and 
pompom  chrysanthemums,  provided  for  in  item 
192.21  of  the  TSUS. 

*  Fresh  cut  flowers  from  Ecuador  subject  to 
investigation  include  miniature  (spray)  carnations 
(TSUS  item  192.17),  and  standard  carnations, 
standard  chrysanthemums  and  pompom 
chrysanthemums,  provided  for  in  item  192.21  of  the 
TSUS. 

*  Fresh  cut  flowers  from  Kenya  subject  to 
investigation  include  miniature  (spray)  carnations 
and  standard  carnations,  provided  for  in  items 
192.17  and  192.21,  respectively,  192.21  of  the  TSUS. 
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Mexico  '0  [Investigation  No.  731-TA-333 
(Final)],  and 

Peru  ♦  [Investigation  No.  731-TA-334 
(Final)]. 

Unless  the  investigations  are 
extended,  Commerce  will  make  its  final 
LTFV  determinations  on  or  before 
January  12. 1987.  and  the  Commission 
will  make  its  final  injury  determinations 
by  February  23. 1987  (see  sections  735(a) 
and  735(b)  of  the  act  (19  U.S.C.  1673d(a) 
and  1873(b))). 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207.  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  October  27. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Dvvyer  (202-523-4618),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Conunerce  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
act  (19  U.S.C.  1671)  are  being  provided 
to  manufacturers,  producers,  or 
exporters  of  certain  fresh  cut  flowers  in 
Canada,  Israel,  the  Netherlands,  and 
Peru,  and  as  a  result  of  affirmative 
preliminary  determinations  by 
Commerce  that  imports  of  certain  fresh 
cut  flowers  from  Canada,  Chile, 
Colombia,  Costa  Rica,  Ecuador,  Kenya, 
Mexico,  and  Peru  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
act  (19  U.S.C.  1673).  These  investigations 
were  requested  in  petitions  filed  on  May 
21, 1986,  by  the  Floral  Trade  Council. 
Davis,  California.  In  response  to  those 
petitions  the  Commission  conducted 
preliminary  countervailing  duty  and 
antidumping  investigations  and,  on  the 
basis  of  information  developed  during 
the  course  of  those  investigations, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 


'"  Fresh  cut  flowers  from  Mexico  subject  to 
investigation  include  standard  carnations,  standard 
chrysanthemums  and  pompom  chrysanthemums, 
provided  for  in  item  192.21  of  the  TSUS. 


of  imports  of  the  subject  merchandise 
(51  FR  25751,  July  16, 1986). 

Participation  in  the  InvestigatioiM 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provieed  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  SS  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

StaH  Report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  will 
be  placed  in  the  public  record  on 
January  5. 1987,  pursuant  to  S  207.21  of 
the  Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  9:30  a.m.  on  January  20. 
1987,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  January  12, 1987.  All  persons 
desiring  to  appear  at  the  hearing  and 
makes  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  January  14, 1987,  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  January  15, 
1987. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 


a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  S  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  pubUc  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  S  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
January  27, 1987.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  January  27. 
1987. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority 

These  investigations  are  being 
conducted  imder  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This  notice  is 
published  pursuant  to  §  207.20  of  the 
Commission's  rules  (19  CFR  207.20). 

By  order  of  the  Commission. 
Issued:  November  14. 1986. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  86-26121  Filed  11-18-86;  8:45  am] 
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[Inv— agrtion  No.  337-TA-231] 

Certain  Soft  Sculpture  OoRs,  Popularty 
Known  as  'Xabbage  Patcti  Kids," 
Related  Literature  and  Packaging 
Therefor;  Issuance  of  General 
Exclusion  Order 

agency:  U.S.  International  Trade 
Commisxion. 

ACTION:  Determination  of  violation  of 
section  337  of  the  Tariff  Act  of  1930  and 
issuance  of  a  general  exclusion  order. 

Autliority:  19  U.S.C.  1337. 

SUMMARY:  The  Commission  has 
determined  that  a  general  exclusion 
order  pursuant  to  section  337(d)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337(d))  is 
the  appropriate  remedy  for  the 
violations  of  section  337  found  to  exist 
in  the  above-captioned  investigation; 
that  the  pubUc  interest  considerations 
enumerated  in  section  337(d)  do  not 
preclude  the  issuance  of  such  an  order; 
and  that  the  amount  of  the  bond  during 
the  Presidential  review  period  shall  be 
165  percent  of  the  entered  value  of  the 
imported  articles. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  McLaughlin,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0421. 

SUPPLEMENTARY  INFORMATION:  On 

July  11. 1986.  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
initial  determination  (ID)  findiiig  that 
there  is  a  violation  of  section  337  in  the 
unauthorized  importation  into  and  sale 
in  the  United  States  of  certain  soft 
sculpture  dolls,  popularly  known  as 
"Cabbage  Patch  Kids."  On  August  28, 
1986,  the  Commission  determined  to 
review  those  portions  of  the  ID  relating 
to  the  country  of  origin  marking 
requirements,  the  scope  of  the  domestic 
industry,  and  the  effect  or  tendency  to 
substantially  injure  a  domestic  industry. 
No  other  issues  were  reviewed  and  the 
reminder  of  the  ALJ's  ID  was  thereby 
adopted  by  the  Commission.  51  FR 
31731  (Sept.  4, 1986).  The  Commission 
requested  %vritten  comments  on  the 
issues  under  review  and  on  the  issues  of 
remedy,  the  public  interest  and 
bonding.  Submissions  were  received 
from  complainants  Original 
Appalachian  Artworks,  Inc.  and  Coleco 
Industries,  Inc.  and  the  Commission 
investigative  attorney,  but  not  from  any 
respondent. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  S  8  210.54 
through  210.56  of  the  Commission's 


Rules  of  Practice  and  Procedure  (19  CFR 
210.54-210.56). 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
November  7. 1985  (50  FR  46,368). 

Copies  of  the  Commission's  Action 
and  Order,  the  nonconfidential  version 
of  the  ALJ's  ID.  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-528-0471.  Hearing 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  at  202- 
724-0002. 

By  order  of  the  Commission. 

Issued:  November  7, 1986. 
Kenneth  R.  Mason. 
Secretary.  ) 

[FR  Doc.  86-26122  Piled  11-18-86;  8:45  am] 
BILLING  CODE  702O-O2<M 

[Investigation  No.  337-TA-250] 

Certain  Ventilated  Motorcycle 
Helmets;  Change  of  the  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Arthur  Wineburg,  Esq.  and  T. 
Spence  Chubb,  Esq.  of  the  Office  of 
Unfair  Import  Investigations  will  be  the 
Commission  investigative  attorneys  in 
the  above-cited  investigation  instead  of 
Arthur  Wineburg,  Esq.  and  Steven  H. 
Schwartz,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  October  1, 1986. 
Respectfully  submitted, 
Arthur  Wineburg, 
Director.  Office  of  Unfair  Import 
Investigations,  U.S.  Internationa]  Trade 
Commission. 


INTERSTATE  COMIMERCE 
COMIMISSION 

[Docket  No.  AB-27BX] 

Nashville  and  Ashland  City  Railroad 
Co.  and  Tenmet,  Inc.,  Exemption; 
Discontinuance  of  Service,  in 
Davidson  and  Cheatham  Counties,  TN 

aqency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 


U.S.C.  10903,  et  seq.,  the  discontinuance 
of  service  by  the  Nashville  and  Ashland 
City  Railroad  Co.,  and  Tenmet,  Inc.,  over 
20.76  miles  of  rail  line  of  the  Illinois 
Central  Gulf  Railroad  Company, 
between  Nashville  and  Ashland  City, 
TN,  together  with  the  rail  property 
known  as  the  North  Nashville  lead 
running  from  26th  Avenue  to  Ist  Avenue 
in  Nashville,  TN,  subject  to  standard 
labor  protection. 

DATES:  This  exemption  will  be  effective 
on  December  19, 198a  Petitions  to  stay 
must  be  filed  by  December  4, 1986. 
Petitions  for  reconsideration  must  be 
filed  by  December  15, 1986. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-276X  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Eric  D.  Gerst,  Gerst  and  Heffner,  21 
South  Fifth  Street,  Philadelphia.  PA 
19106. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245. 
SUPPLEMENTARY  mFONMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decieion,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229 ,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  November  6, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Commissioner 
Lamboley  dissented  in  pert  with  a  separate 
expression.  Vice  Chairman  Simmons  did  not 
participate. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  86-26085  Filed  11-18-86;  8:45  am] 

BILLMG  COOE  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent 
Judgment  Pursuant  to  Clean  Air  Act; 
United  States  v.  National  Gypsum 
Company  and  Decorative  Coverings, 
Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  6, 1988,  a 
proposed  consent  judgment  in  United 
States  v.  Notional  Gypsum  Company 
and  Decorative  Coverings,  Inc..  Civil 
Action  No.  86-3203-T,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
consent  judgment  requires  National 
Gypsimi  Company  to  pay  a  civil  penalty 
of  $232,000  for  past  violations  of  the 
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paper,  fabric,  and  vinyl  volatile  organic 
carbon  emission  limitations  of  the 
Massachusetts  State  Implementation 
Plan  ("SIP").  The  consent  judgment  also 
requires  Decorative  Coverings,  Inc., 
which  purchased  National  Gypsum 
Company's  facility  in  Hatfield, 
Massachusetts,  to  install  air  pollution 
control  equipment  and  reformulate 
coatings  to  achieve  compliance  and 
maintain  compliance  with  the 
Massachusetts  SIP  by  and  after  May  1, 
1987. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  National  Gypsum  Company,  et  ai, 
D.).  Ref.  9D-5-2-1-989. 

The  proposed  consent  judgment  may 
be  examined  at  the  oHice  of  the  United 
States  Attorney,  District  of 
Massachusetts,  1107  John  W. 
McCormack,  Post  Of^ce  and 
Courthouse,  Boston,  Massachusetts 
02109,  at  the  Region  I  office  of  the 
Environmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building,  Rm.  2203, 
Boston,  Massachusetts  02203,  and  at  the 
Department  of  Justice,  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Room  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  judgment  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  United  States  v. 
National  Gypsum  Company,  et  al,  D.J. 
Ref.  90-5-2-1-989  and  include  a  check  in 
the  amount  of  $2.70  ($.10  per  page 
reproduction  charge)  payable  to  the 
United  States  Treasury. 
F.  Henty  Habicht  D, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  86-26060  Filed  11-18-86;  8:45  amj 

BILIJNQ  CODE  4410-01-11 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Literature  Advisory  Panal;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Literary  Publishing 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  4-5, 1986, 


from  9:00  a.m.-5:30  p.m.;  on  December  6, 
1986,  from  9:00  a.m.-3:00  p.m.  in  room 
714  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  6,  from  12:00 
p.m.-l:00  p.m.  to  review  guidelines  and 
discuss  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  December  4-5, 1986  from  9:00 
a.m.-5:30  p.m.;  on  December  6,  from  9:00 
a.m.-12K)0  p.m.  and  from  2:00-3:00  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
OfHce  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  O^icer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
|ohn  H.  Claik. 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
November  13, 1986. 

[FR  Doc.  86-26032  Filed  11-18-86;  8:45  am] 

BILUNQ  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekly  Notice;  Applications  and 
Amendments  To  Opwating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Pub.  L.  (Pub.  L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
bi-weekly  notice.  Pub.  L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 


189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  November  5. 1986  (51  FR 
40274).  through  November  7, 1986. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

By  December  19. 1986,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^ected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  licensing 
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Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leav?  to  intervene  is  filed  by  the  above 
date,  the  Conunission  or  an  Atomic 
Safely  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJFerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (iS)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  (he  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendrnent. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Branch  Chief):  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Regiater  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 


supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  a.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Company,  et  aL, 
Docket  No.  STN  50-528,  Palo  Verde 
Nuclear  Generating  Station  (PVNGS). 
Unit  No.  1,  Maricopa  County,  Arizona 

Date  of  Amendment  Request-  October 
2, 1986. 

Description  of  Amendment  Request 
The  proposed  amendment  would  modify 
the  "Technical  Specifications  (Appendix 
A  to  Facility  Operating  License  No. 
NPF-41  for  PVNGS  Unit  1)  as  follows: 

The  containment  spray  system 
performance  is  based  on  a  single  train  flow 
rate  of  3,740  gpm.  As  part  of  the  effort  to 
increase  the  containment  sprav.  pump 
performance  margin  for  Technical 
Speciflcation  Surveillance  Testing,  an 
evaluation  of  peak  containment  pressures 
and  temperatures  was  performed  by  the 
licensee,  assuming  a  reduced  containment 
spray  pump  flowrate  of  3,52S  gpm.  Since  the 
results  of  that  evaluation  (provided  in 
PVNGS  FSAR  Section  6.11,  Amendment  15) 
indicate  that  containment  peak  accident 
pressure  can  be  increased  from  49.2  to  49.5 
psig,  which  is  still  well  within  the 
containment  design  pressure  of  60.0  psig,  the 
licensee  has  requested  the  following 
Technical  Specification  changes: 

(1)  Limiting  Conditions  for  Operation 
3.e.l.2.a,  3.e.l.3.b  and  Surveillance 
Requirements  4.e.l.l.c  4il.l.2.a,  4.e.l.2.d, 
4.e.l.3.b  and  associated  Bases  sections: 
change  the  containment  peak  accident 
pressure  (Pa)  from  49.2  psig  to  49.5  psig  based 
upon  the  results  of  the  current  containment 
analyses. 

(2)  Action  Statement  a.l  of  Limiting 
Condition  for  Operation  8.6.1.3:  add  a 
clarification  note  to  the  action  statement  to 
allow  for  the  opening  of  the  outer 
containment  air  lock  doer  to  facilitate  the 
repair  of  an  inoperable  inner  air  lock  door. 
The  proposed  added  clarification  would  also 
limit  the  allowable  time  spent  with  the  outer 
air  lock  door  open  to  one  hour  per  year. 

(3)  Surveillance  Reqirement  4.6.2.1.b: 
change  the  containment  spray  pump 
differential  pressure  requirement  from  273 
psid  to  257  psid.  This  proposed  change  would 
be  in  accordance  with  the  assumptions  used 
in  the  containment  analyses  where  the 
containment  spray  pump  flow  rate  was 
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reduced  in  order  to  increase  (q>erating 
margins. 

The  proposed  changes  are  being 
requested  to  make  the  Palo  Verde  Unit  1 
Technical  Specifications  consistent  with 
the  Palo  Verde  Unit  2  Technical 
Speciflcations  which  were  previously 
reviewed  and  accepted  by  the  staff. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  {Hvviously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  the  amendment  request 
follows: 

Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated.— The  results  of 
the  containment  analyses  for  a 
containment  spray  pump  flow  rate  of 
3,525  gpm  for  the  most  limiting 
containment  pressurization  transient 
indicate  a  containment  peak  accident 
pressure  of  49.5  psig  which  would  be 
within  the  design  pressure  of  600  psig 
for  the  containment  building.  Therefore, 
the  integrity  of  the  containment  would 
continue  to  be  assured  and  the  offsite 
dose  consequences  of  accidents  which 
may  result  in  the  pressurization  of  the 
containment  would  not  be  increased  by 
this  change. 

The  proposed  amendment  does  not. 
therefore,  significantly  increase  the 
probability  or  consequences  of  an 
accident. 

Standard  2— Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
From  Any  Accident  Previously 
Evaluated. — The  proposed  amendment 
does  not  vary  or  affect  any  plant 
operating  condition  or  parameter.  It 
would  only  change  the  containment 
integrity  surveillance  requirements  to  be 
consistent  with  current  analyses  and 
limit  the  time  the  outer  containment  air 
lock  door  could  be  opened  to  repair  an 
inoperable  inner  air  lock  door.  For  these 
reasons,  the  NRC  staff  has  determined 
that  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 


Standard  3 — Involve  a  Significant 
Reduction  in  a  Margin  of  Safety.— The 
requested  amendment  does  not  change 
any  of  the  design  bases  for  the  plant.  For 
this  reason,  the  NRC  staff  has 
determined  that  the  changes  do  not 
involve  a  significant  reduction  in  any 
margins  of  safety. 

Based  on  the  above  considerations, 
the  Conuoission  proposes  to  detennine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road. 
Phoenix,  Arizona  85004. 

Attorney  for  Licensees:  Mr.  Arthur  C. 
Gehr,  Snell  &  Wihner,  3100  Valley 
Center,  Phoenix,  Arizona  85007. 

NRC  Project  Director  Geoige  W. 
Knighton. 

Baltimore  Gas  &  Electric  Company, 
Docket  Nos.  50-317  and  50-31B,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request  July  31, 
1986  as  supplemented  by  letter  dated 
November  5, 1986. 

Description  of  amendment  request- 
The  following  proposed  change  to  the 
technical  specifications  (TS)  is  in  partial 
response  to  the  Baltimore  Gas  and 
Electric  Company  (BG&E)  application 
dated  July  31, 1966.  This  proposal  was 
further  modified  by  BG&E's  letter  dated 
November  5, 1986.  The  remaining  issues 
will  be  addressed  in  separate 
correspondence.  The  proposed  TS 
change  would  modify  the  Units  1  &  2  TS 
3/4.7.8.  "Snubbers,"  by  deleting  Table 
3.7-4,  "Safety  Related  Hydraulic 
Snubbers,"  and  by  changing  the 
requirement  "All  snubbers  listed  in 
Table  3.7-4  shall  be  operable,"  provided 
in  TS  Limiting  Condition  for  Operation 
(LCO)  3.7.8.1,  to  the  proposed 
requirement  "All  safety  related 
snubbers  shall  be  operable." 

By  letter  dated  November  5, 1986,  the 
licensee  requested  a  note  be  added  to 
LCO  3.7.8.1  which  would  state  that 
safety  related  snubbers  include  those 
snubbers  installed  on  safety  related 
systems  and  snubbers  on  non-safety 
related  systems  if  their  failure  or  the 
failure  of  the  system  on  which  they  are 
installed  would  have  an  adverse  effect 
on  any  safety  related  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposal  to  delete  Table  3.7-4. 
"Safety  Related  Hydraulic  Snubbers." 
from  the  Units  1  and  2  TS  3/4.7.8. 
"Snubbers,"  is  an  administrative  change 
that  is  in  accordance  with  the 
Commission  guidelines  presented  in 


Generic  Letter  (GL)  84-13.  "Technical 
Specification  for  Snubbers." 

GL  84-13  states  that  the  Commission 
has  reassessed  the  inclusion  of  snubber 
listings  within  the  TS  and  has  concluded 
that  such  listings  are  unnecessary 
provided  the  snubber  TS  is  modified  to 
specify  which  snubbers  are  required  to 
be  operable.  The  snubbers  that  were 
recommended  for  required  operability 
by  GL  84-13  included  all  snubbers  with 
the  exception  of  those  snubbers 
installed  on  non-safety  related  systems 
whose  failure  or  failure  of  the  system  on 
which  they  are  installed  would  have  no 
adverse  effect  on  any  safety  related 
systems.  The  licensee's  proposal  that 
only  safety  related  snubbers  shall  be 
operable  complies  with  the  guidance  of 
GL  84-13  as  the  licensee's  definition  of 
safety  related  snubbers  in  the  LCO 
includes  all  snubbers  specified  by  GL 
84-13. 

The  licensee  evaluated  the  proposed 
change  against  the  standards  of  10  CFR 
50.92  and  has  determined  that  the 
amendments  would  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  .  .  . 
This  change  is  administrative  in 
nature.  Though  the  snubber  table  is 
being  deleted,  all  of  the  snubbers  that 
are  currently  required  to  be  operable 
will  still  be  required  to  be  demonstrated 
operable  in  the  proposed  requirement. 
As  such,  the  proposed  change  does  not 
involve  any  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

(ii)  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated  .  .  . 

As  this  proposal  does  not  alter  any 
snubber  operability  requirements,  no 
possibility  of  creating  a  new  or  different 
type  of  accident  would  result  due  to  the 
proposed  change. 

(iii)  Involve  a  significant  reduction  in 
margin  of  safety. 

All  current  snubber  operability 
requirements  are  unaffected  by  this 
proposed  administrative  change. 
Therefore,  this  proposal  will  not  involve 
any  reduction  in  a  margin  of  safety. 

Based  upon  the  above,  the  NRC  staff 
agrees  with  the  licensee's  evaluation 
and  proposes  to  determine  that  the 
proposed  change  to  TS  3.4.7.8  involves 
no  significant  hazard  consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  Licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 


41B46 


I  I 

Federal  Register  /  Vol.  51,  No.  223  /  Wednesday.  November  19.  1986  /  Notices 


NRC  Inject  Director  Ashok  C. 
Thadani. 

Boston  Edison  Company,  Doclcet  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Dote  of  omendment  request:  October 
2.1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
Figure  3.11-7  to  the  Technical 
Specifications  to  provide  the  maximum 
average  planar  linear  heat  generation 
rate  (MAPLHGR)  versus  planar  average 
exposure  curves  for  fuel  type 
BP8DRB300.  The  licensee  proposes  to 
use  fuel  type  BP8DRB300  during  Reload 
7  in  addition  to  the  fuel  types  currently 
reflected  in  curves  in  Figures  3.11-1 
through  3.11-6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analysis,  using  the 
standards  in  10  CFR  50.92,  about  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
following  analysis  has  been  provided  by 
the  licensee: 

(1)  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  signiPicant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Operating  Pilgrim  Station  in  accordance 
with  the  proposed  amendment  will  not  result 
in  a  significant  increase  in  the  probability  or 
consequences  of  an  accident  because  the 
characteristics  of  type  BP8DRB300  fuel  is  not 
significantly  different  from  fuel  types 
previously  reviewed  and  approved  for  use  in 
Pilgrim's  core.  Analysis  demonstrating  this 
has  been  performed  by  General  Electric. 

The  method  is  contained  in  NEDE-24011- 
P-A-7-US  of  August  1985,  which  was 
submitted  to  the  NRC  September  24. 1985  for 
review  in  accordance  with  the  criteria  of 
Section  4  of  the  Standard  Review  Plan 
(NUREG  OeOO). 

The  Emergency  Core  Cooling  System 
models  used  to  determine  the  effects  of  a  loss 
of  coolant  accident  (LOCA)  in  accordance 
with  10  CFR  50.46  and  Appendix  K  indicate 
no  increased  probability  or  consequences 
resulting  from  installing  BP8DRB300  fuel  into 
the  PNPS  core.  The  results  of  that  analysis 
did  generate  a  new  MAPLHGR  curve, 
represented  in  Figure  3.11-7.  which  may  be 
incorporated  as  an  amendment  to  technical 
speciHcations. 

Operating  Pilgrim  in  conformance  to  Figure 
3.11-7  results  in  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 


create  the  possibility  ef  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated: 

Operating  Pilgrim  Station  in  accordance 
with  the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  various  analyses 
performed  in  accordance  with  the  NRC 
approved  methodologies  and  computer 
models  identified  above  indicate  that 
conformance  to  proposed  Figure  3.11-7  is 
enveloped  by  previously  evaluated  accidents. 

(3)  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  reduction  in  margin  of 
safety? 

Operating  Pilgrim  Station  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  analyses  conducted  in 
accordance  with  NRC  approved 
methodologies  demonstrate  that  the  margin 
of  safety  remains  substantially  unchanged  by 
the  incorporation  of  BP8DRB300  into  the 
Pilgrim  core.  Such  incorporation  does  require 
the  addition  of  Figure  3.11-7.  Operation  in 
accordance  with  Figure  3.11-7  will  ensure 
that  no  significant  reduction  of  a  safety 
margin  occurs. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  based  on 
the  above,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.S.  Stowe, 
Esq.,  Boston  Edison  Company,  800 
Boylston  Street.  38th  Floor,  Boston. 
Massachusetts  02199. 

NRC  Project  Director:  John  A. 
Zwolinski. 

Carolina  Power  and  Light  Company. 
Docket  No.  50-261,  H.B.  Robinson  Steam 
Electric  Plant.  Unit  No.  2,  Darlington 
County.  South  Carolina 

Date  of  amendment  request  October 
13, 1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  for  the 
H.B.  Robinson  Steem  Electric  Plant  Unit 
No.  2.  The  proposed  revision  changes 
the  TS  to: 

(1)  Increase  the  fuel  enrichment  from 
3.5%  to  3.9%  for  high  density  poisoned 
spent  fuel  racks.  Section  5.3.1.3  and 
Section  5.4.2.2: 

(2)  Rewrite  and  reformat  Section  5.4  to 
add: 

a.  21-inch  center-to-center  spacing  of 
the  fuel  storage  racks: 

b.  the  0.98K,ff  criteria  for  an  optimum 
moderation  event;  and 


c.  proposed  1500  ppm  boron 
concentration  that  is  required  in  the 
spent  fuel  pit  during  new  fuel  movement 
or  storage; 

(3)  Correct  a  typographical  error  in 
Table  4.1-2  item  1,  and  add:  "sampling 
prior  to  New  Fuel  Movement  in  the  Pit," 
to  item  7. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  no  significant  hazards 
determination  by  providing  certain 
examples  (51  FR  7155).  Several  of  these 
are: 

(i)  A  purely  administrative  change  to 
technical  specificationp:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature;  and 

(ii)  A  chance,  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  speciHcations:  for  example,  a 
more  stringent  surveillance  requirement. 

In  addition,  the  Commission  has 
provided  guidance  concerning  the 
determination  of  significant  hazards 
considerations  by  providing  certain 
standards  (10  CFR  50.g2(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  faciUty 
in  accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  signiHcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  above  item  2  a&J).  contained  in 
the  Description,  are  additions  for 
clarification  purposes  and  do  not  add  or 
delete  requirements,  and  Item  3  corrects 
errors.  These  changes  are.  therefore, 
similar  to  example  (i)  above. 

Item  2c  adds  boron  concentration 
requirements  and  Item  3  adds  a  new 
requirement  ".  .  .  or  New  Fuel 
Movement  in  the  Spent  Fuel  Pit."  These 
added  requirements  aie  similar  to 
example  (ii)  above  (see  also  item  1 
below). 

Item  1  increases  the  fuel  enrichment 
from  3.5%  to  3.9%.  The  impact  of  core 
enrichment  on  operational  safety 
margins  is  an  integral  part  of  each  core 
reload  analysis. 

The  staff  has  reviewed  the  proposed 
increase  in  fuel  enrichment  in 
accordance  with  the  criteria  set  forth  in 
10  CFR  50.92(c)  and  determined  that  the 
proposed  amendment  does  not: 
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1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed  because 
the  only  accident  scenarios  for  which 
the  probability  of  occurrence  are 
affected  by  new  fuel  enrichment  involve 
criticality  events  during  fuel  handling 
and  storage.  The  criticality  safety 
analysis  submitted  to  the  staff 
demonstrated  that,  with  the  imposed 
boron  concentration  and  storage 
geometry  controls,  the  fuel  enrichment 
could  be  raised  to  4.2%  during  fuel 
handling  and  storage  and  still  remain 
adequate  to  ensure  subcriticality  for  all 
defined  accident  conditions.  The 
proposed  limit  of  3.9%  is  well  below  the 
analyzed  hmit  of  4.2%.  The  analysis 
shows  a  K^  of  less  than  0.95  assuming 
new  fuel  storage  racks  flooded  with 
unborated  water  and  assures  that  K«  is 
less  than  0.98  in  an  optimum  moderator 
event. 

Therefore,  since  subcriticality  is 
maintained  in  accordance  with  staff 
requirements,  no  releases  could  result 
from  a  fuel  handling  criticality  accident 
and,  therefore,  the  consequences  of  an 
accident  are  not  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  only  potential  impact  of  increased 
enrichment  upon  new  fuel  storage  and 
handling  involves  the  potential  for 
criticality.  The  potential  for  criticality 
has  been  analyzed  as  discussed  in  (1] 
above  and  with  the  K^  of  0.95.  assuming 
new  fuel  storage  racks  flooded  with 
unborated  water,  and  the  K^  iess  than 
0.98  in  an  optimum  moderator  event 
assures  subcriticality.  Therefore,  there  is 
no  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  signiflcant  reduction  in  a 
margin  of  safety  because  the  criticality 
analysis  submitted  to  the  staff 
demonstrates  that  the  imposed  geometry 
and  boron  concentration  provit^ 
adequate  margin  to  ensure  subcriticahty 
of  the  new  fuel  during  storage  and 
handling  operations.  This  has  been 
demonstrated  by  showing  that  the  K^  is 
less  thtm  0.95  assuming  new  fuel  racks 
flooded  with  unborated  water  and  a  K^ 
of  0.98  in  an  optimum  moderator  event. 
On  the  basis  of  the  above  discussions, 
the  staff  proposes  to  determine  that  the 
amendment  application  does  not  involve 
a  signiflcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535. 

Attorney  for  licensee:  Shaw.  Pittman. 
Potts,  and  Trowbridge,  2300  N  Street 
NW.,  Washington.  DC  20037. 


NRC  Project  Director  Lester  S. 
Rubenstein. 

Commonwealth  Edison  Company, 
Docket  No.  STN-5IM(54.  Bymn  Station. 
Unit  1,  Ogle  County,  Illinois 

Date  of  amendment  request- 
September  15, 1986. 

Description  of  amendment  request 
The  amendment  would  revise  Technical 
Speciflcation  Table  4.3-1  on  page  3/4  3- 
9  and  3/4  3-12.  The  change  repkces  the 
requirement  to  measure  Ae  source  range 
neutron  flux  instrumentation  high 
voltage  plateau  curve  with  a 
requirement  to  measure  source  range 
neutron  flux  instrumentation 
discriminator  bias  curves. 

This  change  is  requested  because  the 
new  Westinghouse  (the  vendor)  low- 
noise  pre-amplifler  source  range 
alignment  procedure  does  not  require 
that  high  voltage  plateau  curves  be 
obtained.  Instead,  a  discriminator  bias 
curve  is  required  to  be  obtained  and  is 
used  to  demonstrate  degradation  of  the 
source  range  detectors,  if  any  occurs. 
Currently.  Byron  Station  obtains  plateau 
curves  to  satisfy  the  existing  Technical 
Speciflcations  and  also  obtains 
discriminator  bias  curve  to  satisfy  the 
new  vendor  recommendation.  The 
proposed  revision  will  be  consistent 
with  the  vendor's  new  recommendation. 

It  is  the  staffs  intention  to  apply  this 
amendment  to  Byron  Station.  Unit  2. 
when  it  receives  its  operating  license  if 
the  amendment  is  found  acceptable  for 
Byron  Station.  Unit  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  signiflcant  hazards 
considerations.  In  accordance  with  the 
criteria  of  10  CFR  50.92(c).  a  proposed 
amendment  to  an  operating  license 
involves  no  signiflcant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  signiflcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  functions  of  the  source  range 
neutron  flux  instrumentation  are  not 
being  changed  or  degraded  as  a  result  of 
this  Technical  Specification  revision. 
The  change  allows  incorporating  the 
vendor  recommendations  of  obtaining 
data  which  can  be  used  to  determine 
potential  source  range  detector 
degradation.  Therefore,  the  probability 
or  consequences  of  previously  evaluated 
accidents  are  unaltered. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  revision  to  the  Technical 


Speciflcation  does  not  change  any  of  the 
operational  characteristics  of  the  source 
range  neutron  flux  instnmientation,  or 
the  manner  that  the  system  is  operated. 
Hence,  the  possibility  of  a  new  or 
different  kind  of  accident  being  created 
than  previously  evaluated  is  unchanged. 

(3)  Involve  a  signiflcant  reduction  in 
the  margin  of  safety  because  there  are 
no  changes  being  made  to  hardware,  or 
in  the  manner  that  the  system  is  being 
operated.  The  automatic  actions, 
response  times,  setpoints  and  alarms  of 
the  source  range  neutron  flux 
instrumentation  are  not  affected  by  this 
technical  speciflcation  revision. 
Therefore,  the  margin  of  safety  is  not 
being  compromised  as  a  result  of  this 
proposed  license  amendment. 

Based  on  the  preceding  assessment, 
the  staff  proposes  to  determine  that  this 
proposed  amendment  involves  no 
signiflcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Rockford  Pubhc  Library,  215  N. 
Wyman  Street,  Rockford,  Illinois  61103. 

Attorney  for  licensee:  Michael  Miller, 
Isham.  Lincoln  &  Beal,  One  First 
National  Plaza,  42nd  Floor,  Chicago, 
Illinois  60603. 

NRC  Project  Director  Steven  A. 
Varga. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  La  Salle 
County  Station,  Units  1  and  2,  La  Salle 
County.  Illinois 

Date  of  amendment  request:  October 
23,1986. 

Description  of  amendment  request 
The  proposed  amendment  to  Operating 
License  No.  NPF-11  and  Operating 
License  No.  NPF-18  would  revise  the  La 
Salle  Unit  1  and  2  Technical 
Speciflcations  regarding  the  water  level 
setpoint  for  closure  of  the  Main  Steam 
Isolation  Valves  (MSIVs).  This  setpoint 
would  be  changed  from  reactor  low-low 
water  level  (Level  2,  i.e.,  equal  to  111.5 
inches  from  top  of  the  active  fuel)  to 
reactor  low-low-low  water  level  (Level 
1,  i.e.  32.5  inches  from  fop  of  the  active 
fuel).  The  purpose  of  lowering  the  MSIV 
isolation  setpoint  is  to  reduce  the 
probability  of  reactor  isolation  during 
operation  and  thus  reduce  the  potential 
challenges  to  the  safety/relief  valves 
(SRVs). 

The  objective  of  Item  II.K.3.16  in  the 
'TMI  Action  Plan  Reouirements" 
(NUREG-0737)  is  to  reduce  the  potential 
challenges  and  failures  of  SRVs.  In 
response  to  this  requirement  the  BWR 
Owners  Group  submitted  the"results  of  a 
feasibility  study  and  evaluation  of 
various  actions  and  modifications  which 
might  reduce  the  challenges  and  failures 
of  SRVs.  The  staff  evaluated  the  BWR 
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Owners  Group  feasibility  study  and 
concluded  that  in  addition  to  a 
preventive  maintenance  program,  the 
staff  endorsed  three  modifications  that 
would  achieve  the  objectives  of 
NUREG-0737,  Item  II.K.3.16.  One  of  the 
three  recommended  actions  or 
modifications  was  to  lower  the  reactor 
water  level  isolation  setpoint  for  main 
steam  level  isolation  valve  closure  from 
Level  2  to  Level  1.  The  purpose  of  these 
amendments  is  to  implement  one  of  the 
staffs  recommended  actions. 

The  proposed  change  would  allow 
more  energy  to  be  released  to  the  main 
condenser.  The  net  effect  is  added 
manual  response  time  for  the  reactor 
operator  and  a  lesser  challenge  to  the 
integrity  of  the  suppression  pool 
structures.  By  removing  this  energy,  the 
reactor  system  safety  is  improved  from 
the  standpoint  of  reducing  safety  relief 
valve  (SRVl  challenges  and  the  potential 
for  stuck  open  SRVs.  This,  in  turn, 
would  increase  plant  availability  and 
simplify  plant  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because  it 
could  reduce  the  probability  of  an 
accident  previously  evaluated  (stuck 
open  safety/relief  valve)  and  could 
reduce  the  potential  consequences  of 
certain  events  by  allowing  the  main 
condenser  to  remain  available  for  a 
longer  time.  This  allows  more  energy  to 
be  removed  from  the  primary  system 
and  containment  without  adversely 
affecting  offsite  dose  rates.  This  will 
also  effect  the  repressurization  rate  after 
MSIV  closure  if  the  reactor  vessel  level 
does  reach  level  1. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  MSrVs  still  close  on  reactor  low 
level,  therefore,  a  change  in  this  setpoint 
will  not  create  the  possibility  of  a  new 


or  different  kind  of  accident  from  any 
previously  evaluated  since  the  change 
does  not  entail  a  hardware  modification 
or  any  change  in  plant  operating 
procedure,  nor  would  the  change  in 
setpoint  create  a  new  accident 
sequence. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  by 
permitting  more  energy  to  be  removed 
from  the  containment  and  dissipated  in 
the  condenser  following  a  reactor  scram, 
and  reducing  the  diallenges  to  SRVs,  an 
increase  in  the  margin  of  safety  will  be 
provided. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke,  Suite  840, 1120  Connecticut 
Avenue  NW.,  Washington,  DC  20036. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-25«  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  February 
17. 1983  as  supplemented  August  23, 
1984  and  superseded  January  20, 1986. 

Description  of  amendment  request: 
The  new  proposed  amendments 
supersede  in  its  entirety,  (1)  the 
February  17. 1983  request  for 
amendments,  which  was  noticed  in  the 
Federal  Register  on  September  21, 1983 
(49  FR  43132)  and  (2)  the  August  23. 1984 
supplemental  request  for  amendments, 
which  was  noticed  in  the  Federal 
Register  on  February  27, 1985  (50  FR 
7981).  The  changes  proposed  by.  the 
licensee  amend  the  Quad  Cities  Units  1 
and  2  Technical  Specifications  (TS)  to 
incorporate  changes  in  the 
Commonwealth  Edison  corporate  and 
station  organizations.  The 
administrative  changes  reflect  both 
organizational  changes  and  changes 
necessitated  by  revisions  to  10  CFR 
50.54.  50.72  and  50.73.  More  specifically, 
the  changes  include  page  numbers,  new 
figures  reflecting  the  revised  corporate 
and  station  organizations,  title  changes, 
revised  Shift  Manning  Charts  to  conform 
with  10  CFR  50.54{m)(2)(i),  and 
miscellaneous  administrative  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c). 


10  CFR  50.91  requires  at  the  time  a 
licensee  requests  an  amendment,  it  must 
provide  to  the  Commission  its  analysis, 
using  the  standards  in  Section  50.92, 
about  the  issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  provided  the  following 
analysis. 

Commonwealth  Edison  has  evaluated  the 
proposed  Technical  Specification  amendment 
and  determined  that  it  does  not  represent  a 
significant  hazards  consideration.  Based  on 
the  criteria  for  defining  a  significant  hazards 
consideration  established  in  10  CHi  50.92(c). 
operation  of  Quad  Cities  1  and  2  in 
accordance  with  the  proposed  amendments 
will  not: 

[1]  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  t)ecause: 
the  proposed  changes  involve  administrative 
changes  in  the  management  organizational 
structural  and  do  not  affect  any  plant 
equipment  or  operational  procedures  which 
could  impact  the  probability  or  consequences 
of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  for  fiie  same  reason  as 
1)  above.  No  new  equipment  or  operating 
practices  are  being  introduced. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  since  the  amendment  does 
not  affect  any  operating  practices  or  limits 
nor  any  equipment  or  system  important  to 
safety. 

In  addition  the  Commission  has 
previously  provided  guidance  in  the 
form  of  specific  examples  of 
amendments  which  do  not  involve  a 
significant  hazards  consideration.  The 
administrative  nature  of  these  changes, 
falls  within  those  examples. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  'Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Moline  Public  Library.  504 — 
17th  Street.  Moline.  Illinois  61265. 

Attorney  for  licensee:  Mr.  Michael  I. 
Miller;  Isham,  Lincoln,  &  Beale,  Three 
First  National  Plaza,  Saite  5200, 
Chicago.  Illinois  60602. 

NRC  Project  Director:  John  A. 
Zwolinski. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2,  Rock  Island  County,  Illinois,  and 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
Grundy  County,  Illinoit 

Date  of  amendment  request:  May  14, 
1986. 
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Description  of  amendment  request- 
The  proposed  changes  to  the  Technical 
Specifications  for  Quad  Cities  Units  1 
and  2  and  Dresden  Units  2  and  3  would 
impose  operability  requirements  on  the 
existing  4  kv  cross-tie  which  provides  an 
alternate  source  of  off-site  AC  power  to 
the  units'  electrical  distribution  systems. 
The  existing  specification  references  the 
4  kv  cross-tie  but  does  not  require  it  to 
.-be  operable  if  off-site  AC  power  is 
-     available  from  more  than  one 
---^ansmission  line.  The  proposed 

amendments  would  require  the  cross-tie 
to  be  operable  in  addition  to  at  least  one 
other  source  of  off-site  power.  In  the 
event  either  source  of  off-site  power 
becomes  unavailable,  the  existing 
requirements  and  time  limitations  for 
restoring  two  sources  of  off-site  power 
remain  in  effect. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists, 
as  given  in  10  CFR  50.92(c).  The  licensee 
has  performed  an  evaluation  using  the 
criteria  given  in  10  CFR  50.92(c)  and 
applying  them  to  the  proposed  Technical 
Specification  changes. 

The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  deletion  of  the  provision 
which  allowrs  the  4  kv  cross-tie  to  be 
inoperable  increases  availability  of  the  cross- 
tie  and  ensures  its  operability  whenever 
either  unit's  reactor  is  made  critical.  This 
more  stringent  operability  requirement 
guarantees  that  the  cross-tie  will  be  available 
as  the  second  source  of  off-site  power  to 
provide  su^icient  capability  to  assure  that 
design  limits  are  not  exceeded  as  a  result  of 
anticipated  operational  occurrences,  and  that 
in  the  event  of  a  postulated  accident,  the  core 
is  cooled  and  containment  integrity  and  other 
vital  functions  are  maintained. 

The  proposed  amendments  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  changes  only  provide 
more  positive  enforcement  of  the  general 
design  criterion  requirement  that  two 
independent  sources  of  off-site  power  l>e 
available  to  permit  functioning  of  structures, 
systems,  and  components  important  to  safety. 
"The  new  requirement  that  the  4  kv  cross-tie 
be  operable  is  in  the  conservative  direction 
and  does  not  allow  any  new  or  different 
modes  of  operation  that  could  result  in  any 
new  or  different  type  of  accident. 

The  proposed  amendments  do  not  involve 
a  significant  reduction  in  a  margin  of  safety 
because  the  more  restrictive  operability 
requirement  on  the  4  kv  cross-tie  assures  that 
an  adequate  back-up  supply  of  off-site  power 
is  available  during  plant  operation  to  operate 
auxiliaries,  to  safely  shutdown  the  plant,  and 
to  operate  the  engineered  safeguards 
following  an  accident.  The  changes  assure 
the  maximum  availability  of  off-site  power 


during  plant  operation  which  actually 
increases  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Based  on  this 
review,  the  staff  proposes  to  determine 
that  the  proposed  amendments  involve 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Moline  Public  Library.  504 — 
17th  Street.  Moline.  Illinois  61265  (Quad 
Cities  1/2):  and  Morris  Public  Library, 
604  Liberty  Street,  Morris,  Illinois  60451 
(Dresden  2/3). 

Attorney  for  licensee:  Mr.  Michael  I. 
Miller  Isham.  Lincoln.  &  Beaie.  Three 
First  National  Plaza,  Suite  5200, 
Chicago,  Illinois  60602. 

NRC  Project  Director:  John  A. 
Zwolinski. 

Commonwealth  Edison  Company. 
Docket  No.  50-265,  Ouad  Cities  Nuclear 
Power  Station,  Unit  2,  Rock  Island 
County,  Illinois 

Date  of  amendment  request  October 
28, 1986. 

Description  of  amendment  request 
Commonwealth  Edison  (CECo) 
proposed  to  modify  the  Quad  Cities  Unit 
2  Technical  Specifications  (TS)  to 
support  a  planned  modification  to  the 
Standby  Liquid  Control  System  (SBLC) 
to  meet  the  requirements  of  10  CFR 
50.62.  The  specific  changes  to  the  TS 
involve  replacing  the  boron 
concentration  versus  solution  volume 
curve  with  a  minimimi  allowable  volume 
of  3321  gallons  of  solution  at  a  minimum 
concentration  of  14  weight  percent.  The 
required  SBLC  pump  flow  rate  is 
increased  from  39  to  40  gpm.  Also  the 
allowable  setpoint  band  for  the  system 
pressure  relief  valves  has  been 
increased  from  the  current  1400  to  1490 
psig  to  a  band  of  1455  to  1545  psig  to 
reflect  the  increased  pump  discharge 
pressure  during  two  pump  operation. 
Finally,  the  TS  bases  have  also  been 
revised  to  reflect  the  above  changes. 

Basis  for  proposed  no  siqnificant 
hazards  consideration  determination: 
The  facility  change  discussed  in  the 
licensee's  submittal  is  being 
implemented  to  comply  with  the 
requirements  of  10  CFR  50.62  and  in 
accordance  with  10  CFR  50.59.  The 
Commission  has  provided  standards  for 
determining  whether  a  significant 
hazards  determination  exists  as  stated 
in  10  CFR  50.92(c).  10  CFR  50.91  reouires 
at  the  time  a  licensee  requests  an 
amendment,  it  must  provide  to  the 
Commission  its  analyses,  using  the 
standards  in  Section  50.92,  about  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 


licensee  has  performed  and  provided  the 
following  analysis. 

Commonwealth  Edison  has  evaluated  the 
proposed  Technical  Specification  changes 
and  determined  they  do  not  represent  a 
significant  hazards  consideration.  Based  on 
the  criteria  for  defining  a  signiflcant  hazards 
consideration  established  in  10  CFR  50.92(c). 
operation  of  Quad  Cities  in  accordance  with 
the  proposed  amendment  will  not: 

(1)  bivolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  proposed 
changes  maintain  the  total  amount  of  boron 
injection  previously  required  by  the 
Technical  Specifications  thereby  maintaining 
the  previous  shutdown  reactivity  capability. 
The  proposed  changes  are  needed  to 
implement  the  requirements  of  10  CFR  50.62 
and  have  no  impact  on  systems  or  equipment 
that  could  potentially  initiate  or  impact  the 
probability  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  t>ecause  the  changes 
involve  a  system  whose  only  function  is  to 
provide  a  backup  shutdown  capability.  The 
changes  do  not  affect  any  systems  or 
equipment  which  could  initiate  an  accident. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because  the  overall 
shutdown  reactivity  capability  (i.e..  total 
boron  injection)  of  the  SBLC  system  is  not 
reduced  by  these  changes.  The  proposed 
amendment  supports  required  modifications 
which  will  increase  the  SBLC  system 
injection  rate,  thereby  increasing  the  margin 
of  safety  for  Anticipated  Transient  without 
Scram  events. 

Based  on  the  above  discussion. 
Commonwealth  Edison  concludes  the 
proposed  Technical  Specification 
changes  do  not  represent  a  Significant 
Hazards  Consideration. 

The  staff  has  reviewed  the  hcensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposed  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Moline  Public  Library,  504 — 
17th  Street,  Moline,  Illinois  61265. 

Attorney  for  licensee:  Mr.  Michael  I. 
Miller  Isham,  Lincoln.  &  Beale,  Three 
First  National  Plaza.  Suite  5200. 
Chicago,  Illinois  60602. 

NRC  Project  Director  John  A. 
Zwolinski. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2,  Benton  Countv,  Illinois 

Date  of  application  for  amendments: 
September  19, 1986. 

Description  of  amendments  request 
These  amendments  will  extend  the 
duration  of  Zion's  Operating  Licenses  to 
allow  for  40  years  of  operation.  The 
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ciutent  Zion  Operating  Licenses  expire 
forty  years  from  the  issuance  of 
Construction  Permits  CPPR-50  and  59, 
on  December  26. 196a  The  current 
situation  allows  for  an  operating  life  of 
thirty-five  years,  eight  months  for  Zion 
Unit  1  and  thirty-Hve  years,  one  month 
for  Zion  Unit  2.  Thus,  an  operating  life 
extension  of  approximately  four  and 
one-half  years  for  Zion  Station  will 
result  from  this  proposal  to  allow  the 
Zion  Operating  Licenses  to  expire  forty 
years  from  the  issuance  of  Operating 
Licenses  DPR-39  and  DPR-48  on  April  6, 
2013  and  November  14,  2013, 
respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
[51  FR  7751  (March  6, 1986)].  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  signiHcant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  [3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Licensee  provided  the  following 
discussion  regarding  the  above  three 
criteria: 

Criterion  1 

Zion  Station  will  continue  to  be 
operated  within  its  design  limits.  The 
surveillance  and  inspection  programs 
that  have  been  implemented  in 
accordance  with  the  Code  of  Federal 
Regulations.  ASN4E  Standards,  and  the 
Technical  Specifications  ensure  that 
Zion  Station  will  continue  to  operate  as 
designed.  This  results  in  the  continued 
validity  of  the  assumptions  and  results 
of  the  Zion  safety  analysis. 

Zion  Station  was  originally  designed 
for  a  forty  year  operating  life  and  plant 
thermal  cycles  are  being  experienced  at 
a  rate  that  is  less  than  that  considered 
during  Zion's  design.  Thus,  the  Station 
has  not  been  experiencing  any 
unexpected  duty  that  could  result  in 
accelerated  aging. 

The  extension  of  Zion's  operating  life 
to  forty  years  will  also  not  affect  any 
external  phenomena  such  as  the 
occurrence  of  an  earthquake  or  a 
tornado.  Thus,  the  above  discussion 
indicates  that  the  probabiUty  of  a 
previously  analyzed  accident  will  be 
unaltered  due  to  the  license  extension 
because  the  overall  plant  performance  is 
not  expected  to  be  altered.  Zion  Station 
will  not  be  operated  beyond  its  forty 


year  life  and  all  components  will 
continue  to  function  as  intended.  Thus, 
the  probability  of  any  accident  occurring 
is  unaltered. 

The  consequences  of  any  previously 
evaluated  accideot  will  be  likewise 
unaffected.  Since  the  plant's  system  and 
component  operability  will  be 
preserved,  the  a^^licable  safety 
functions  will  always  be  available. 
Thus,  the  consequences  of  a  postulated 
accident  will  not  be  altered  from  the 
previous  evaluations. 

Criterion  2  I 

There  will  be  no  change  in  the 
operating  conditions  for  Zion  Station  as 
a  result  of  the  license  extension.  There 
are  no  new  factors,  parameters,  or 
conditions  that  might  affect  Zion 
Station.  Since  the  plant  operating 
conditions  will  not  be  altered,  then  the 
possibility  for  a  new  or  different  kind  of 
accident  could  not  be  created. 

Criterion  3 

All  plant  systems  and  components 
will  continue  to  function  as  intended. 
This  will  be  ensured  by  the  programs 
and  requirements  discussed  above.  This 
would  include  the  maintenance  of  all 
pertinent  plant  safety  functions.  Since 
all  safety  functions  will  continue  to  be 
available  and  since  safety  system 
performance  will  not  degrade,  then  the 
margin  of  safety  will  not  be  altered. 

Therefore,  since  the  application  for 
amendment  satisfies  the  criteria 
specified  in  10  CFR  50.92, 
Commonwealth  Bdison  has  made  a 
determination  that  the  application 
involves  no  significant  hazards 
consideration.  The  staff  has  reviewed 
the  licensee's  no  signiHcant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis. 

The  licensee's  request  for  extension  of 
the  operating  license  is  based  on  the  fact 
that  a  40-year  service  life  was 
considered  during  the  design  and 
construction  of  the  plant.  This  does  not 
mean,  however,  that  some  components 
will  not  require  replacement  during  the 
plant  lifetime.  To  accomplish  this, 
design  features  were  incorporated  that 
maximize  the  inspectability  of 
structures,  systems  and  equipment. 
Surveillance  and  maintenance  practices 
that  are  implemented  in  accordance 
with  the  ASME  Code  and  the  unit 
Technical  Specifications  provide 
assurance  that  any  degradation  in  plant 
equipment  will  be  identified  and 
corrected.  Examples  of  these  practices 
include: 

(1)  The  reactor  vessel  surveillance 
program  established  in  accordance  with 
10  CFR  50.  Appendix  H. 


(2)  The  fracture  toughness 
requirements  delineated  in  10  CFR  50, 
Appendix  G. 

(3)  The  fracture  toughness 
requirements  establisked  in  10  CFR 
50.61  for  protection  against  postulated 
Pressurized  Thermal  Shock  events. 

(4)  The  inspection  and  testing 
requirements  of  the  ASME  Standards,  as 
required  by  10  CFR  5a55a. 

(5)  The  surveillance  and  operability 
requirements  contained  in  the  Zion 
Technical  Specifications. 

(6)  The  design  control  reviews 
required  by  10  CFR  5a59,  which  ensure 
the  preservation  of  the  intended  plant 
safety  design  functions. 

In  addition,  surveillance  capsules 
placed  inside  the  reactor  vessel  provide 
a  means  of  monitoring  the  cumulative 
effects  of  power  operation. 

Aging  analyses  have  been  performed 
for  all  safety  related  electrical 
equipment  in  accordance  with  the 
requirements  of  10  CFR  50.49, 
"Environmental  qualification  of 
electrical  equipment  important  to  safety 
for  nuclear  power  plants",  identifying 
qualified  lifetimes  for  this  equipment. 
"These  lifetimes  are  incorporated  into 
equipment  maintenance  and 
replacement  practice*  to  insure  that  all 
safety-related  electric&l  equipment 
remains  qualified  and  available  to 
perform  its  safety  function  throughout  a 
40  year  lifetime.  Based  on  this,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  the  Technical 
Specification  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  IHiblic  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  to  licenseg:  P-  Steptoe,  Esq.. 
Isham,  Lincoln  and  Beale.  Counselors  at 
Law,  Three  First  National  Plaza,  51st 
Floor,  Chicago,  Illinois  60602. 

NRC  Project  Director:  Steven  A. 
Varga. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Femu-2,  Monroe  County,  Michigan 

Date  of  amendment  request:  October 
24,1986. 

Description  of  amendment  request 
The  proposed  amendment,  if  approved, 
would  revise  the  Fermi-2  Operating 
License  No.  NI¥-43  Plant  Technical 
Specification  3/4.7.2,  entitled,  "Control 
Room  Emergency  Filtration  System". 
The  Fermi-2  Control  Center  Heating, 
Ventilation  and  Air  Cbnditioning 
System  (CCHVAC]  is  an  engineered 
safety  feature  which  is  designed  to 
ensure  (1)  that  the  anibient  air 
temperature  does  not  exceed  the 
allowable  temperature  for  continuous 


Federal  Register  /  Vol.  51.  No.  223  /  Wednesday.  November  19.  1966  /  Notices 


41851 


duty  rating  for  the  eouipment  and 
instrumentation  cooled  by  the 
CCHVAC.  and  (2)  that  the  control  room 
will  remain  habitable  for  plant 
operations  personnel  during  and 
following  all  design  basis  accident 
conditions. 

Technical  Specification  4.7.2.e.2 
currently  requires  that  at  least  once 
every  18  months  the  control  room 
emergency  filtration  system  be  operated 
to  demonstrate  that  the  system  will 
automatically  switch  to  its  recirculation 
mode  of  operation  on  each  of  the 
following  actuation  test  signals: 

(a)  Control  center  inlet  air  radiation 
monitor, 

(b)  Reactor  Building  ventilation 
exhaust  radiation  monitor, 

(c)  Radwaste  Building  ventilation 
exhaust  radiation  monitor. 

(d)  Turbine  Building  ventilation 
exhaust  monitor. 

(e)  Fuel  pool  ventilation  exhaust 
monitor, 

(f)  Low  reactor  water  level,  and 

(g)  High  drywell  pressure. 

This  required  surveillance  verifies 
that  on  any  one  of  the  above  listed 
actuation  test  signals,  the  CCHVAC 
automatically  switches  into 
recirculation  mode;  the  isolation 
dampers  close  within  5  seconds  of 
actuation:  and  the  control  room  is 
maintained  at  a  positive  pressure  of  at 
least  0.125  inch  water  gauge  relative  to 
the  outside  atmosphere.  During  system 
operation,  a  flow  rate  less  than  or  equal 
to  1800  cfm  is  maintained  through  the 
emergency  makeup  air  filter.  The 
proposed  change  will  eliminate  the 
Radwaste  Building  and  the  Turbine 
Building  ventilation  exhaust  radiation 
monitors  (items  (c)  and  (d)  above)  from 
Technical  Specification  4.7.2.e.2. 

In  a  letter  dated  October  24. 1986  (VP- 
86-0132).  the  licensee  indicated  that,  in 
addition  to  Technical  Specification 
4.7.2.6.2.  the  Radwaste  Building  and  the 
Turbine  Building  ventilation  exhausts 
are  each  continuously  monitored  with 
their  own  radiation  monitors  as  required 
in  Technical  Specification  3.3.7.12, 
entitied,  "Radioactive  Gaseous  EflPluent 
Monitoring  Instrumentation."  A  trip  of 
either  of  these  radiation  monitors  will 
place  the  CCHVAC  in  the  recirculation 
mode,  isolating  the  respective  building 
ventilation  exhaust  effluent  release 
pathways. 

The  licensee's  evaluation  of 
reportable  events  pursuant  to  10  CFR 
50.72  regarding  software  and  hardware 
failures  experienced  with  the  Radwaste 
Bmlding  and  Turbine  Building 
ventilation  exhaust  radiation  monitors' 
in  the  CCHVAC  system  indicated  that 
neither  of  these  ventilation  exhaust 
radiation  monitors  are  necessary  in  the 


CCHVAC  system,  nor  desirable  for 
tripping  the  CCHVAC  to  enter  tiie 
recirculation  mode.  The  logic  trips  are 
not  necessary  because  similar  monitors 
in  the  Radwaste  and  Turbine  Buildings 
will  isolate  the  HVAC  systems  in  those 
buildings  terminating  any  release  of 
radioactivity  in  progress  before  a 
control  room  habitability  consideration 
arises.  In  the  event  of  a  situation  where 
radionuclide  concentrations  in  the  air 
supply  to  the  CCHVAC  rises  to  a  level 
which  could  adversely  affect  control 
room  habitability,  including  failure  of 
the  Radwaste  Building  and  Turbine 
Building  HVAC  tiip  functions,  the 
CCHVAC  system  control  center  inlet  air 
radiation  monitor  (item  a  above)  would 
cause  die  CCHVAC  system  to  trip  into 
its  recirculation  mode.  The  other 
remaining  Technical  Specification 
4.7.2.6.2  trip  function  monitors,  Hsted 
above,  will  continue  to  provide  "defense 
in  depth"  in  that  an  alarm  signal  in  any 
or  all  of  the  remaining  CCHVAC  system 
monitors  could  occur  in  anticipation  of  a 
reactor  or  fuel  handling  accident. 
Maintaining  the  Radwaste  Building  and 
Turbine  Building  ventilation  exhaust 
radiation  monitors  in  the  CCHVAC 
system  trip  logic  is  considered  by  the 
licensee  to  be  undesirable  because  of 
the  likelihood  of  continuing  spurious  trip 
which  would  result  in  unnecessarily 
challenging  the  CCHVAC  system, 
thereby  reducing  the  reliability  of  this 
engineered  safety  feature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firem 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  change  to  Technical 
Specification  4.7.2.e.2:  (1)  Does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  would  not  affect  the 
ability  to  isolate  the  control  room  and 
all  associated  monitors  would  continue 
to  provide  isolation  trip  signals  in  their 
appropriate  system  areas.  The  proposed 
modification  of  the  CCHVAC  system 
trip  logic  interlocks  will  not  change  any 
of  the  parameters  utilized  in  any 


previously  analyzed  accident,  and  the 
Radwaste  Building  and  Turbine  Building 
vent  exhaust  fans  and  dampers  will 
continue  to  isolate  their  respective  plant 
areas  upon  reaching  the  radiation 
monitor  setpoint.  In  addition,  the  control 
room  has  two  independent  inlet 
radiation  monitors  that  will  place  the 
CCHVAC  system  in  a  recirculation 
mode,  if  any  high  radiation  level 
effluents  are  detected;  (2)  the  change 
does  not  create  die  probability  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated,  since  all  of  the 
effluent  paths  have  the  same  monitoring 
and  isolating  features  as  in  the  original 
design.  No  new  or  different  accident 
possibilities  are  created  because  the 
basis  for  the  isolation  of  all  of  the 
individual  building  vent  exhaust  paths 
remains  unchanged:  (3)  the  change  does 
not  involve  a  significant  reduction  in 
safety  mai^gin,  since  there  is  no  change 
to  the  monitor  setpoints,  design  bases, 
or  in  the  response  time  of  effluent 
monitor  isolation  circuits.  The  Radwaste 
Building  and  the  Turbine  Building 
effluent  paths  will  continue  to  be 
monitored  for  radiation,  and  will  be 
surveillance  tested  to  ensure  they  will 
trip  closed  as  designed.  The  CCHVAC 
control  center  air  radiation  monitor  will 
continue  to  monitor  the  incoming 
makeup  air  and  isolate  the  CCHVAC 
upon  sensing  high  radiation  levels.  The 
Reactor  Building  vent  exhaust,  fuel  pool 
vent  exhaust,  and  the  north  and  south 
control  center  emergency  air  supply 
radiation  monitoring  channels  will 
continue  to  initiate  the  recirculation 
mode  of  the  CCHVAC  system.  In 
addition,  the  plant  operator  can 
manually  isolate  the  control  room  and 
will  continue  to  receive  annunciator 
indications  of  radiation  levels  in  the 
control  room  from  the  Radwaste 
Building  vent  exhaust,  the  Turbine 
Building  vent  exhaust,  and  the  control 
center  area  radiation  monitors. 
Therefore,  sufficient  redundancy  for 
isolation  of  the  CCHVAC  system  tests 
without  the  need  for  automatic  isolation 
that  would  be  provided  by  the  monitors 
to  be  deleted,  from  Technical 
Specification  4.7.2.e.2. 

The  NRC  staff  generally  agrees  with 
the  licensee's  determinations  and 
findings  in  support  of  the  proposed 
Technical  Specifications  change,  and 
proposes  to  evaluate  the  proposed 
change  to  confirm  that  no  significant 
hazards  will  be  involved  with  the  charge 
if  approved. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 
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Attorney  for  the  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue,  Detroit,  Michigan  48909. 

NRC  Project  Director.  Elinor  G. 
Adensam. 

Duk*  Power  Company,  el  aL,  Docket 
Nos.  50-ftL3  and  5»-tl4,  Catawrba 
Nuclear  Station.  Units  1  and  2.  York 
County,  South  CaioUna 

Date  (^amendment  request:  October 
27. 1986. 

Description  of  amendment  request 
Surveillance  Requirement  4.7.1 .2.1  a.2) 
for  Catawba  Units  1  and  2  presently 
requires  that  each  steam  turbine-driven 
auxiliary  feedwater  pump  periodically 
be  demonstrated  operable  by  verifying 
that  it  develops  a  total  dynamic  head  of 
at  least  3550  feet  at  a  flow  of  at  least  400 
gpm  when  the  secondary  steam  supply 
pressure  is  greater  than  600  psig  and  the 
auxiliary  feedwater  pump  turbine  is 
operating  at  3600  rpm.  The  proposed 
amendments  would  maintain  these  same 
requirements,  but  change  3600  rpm  to  a 
value  less  than  or  equal  to  3800  rpm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  change  would  allow  the 
rpm  setting  for  the  pump  turbine 
governor  to  be  adjusted  up  to  3800  rpm 
to  achieve  the  same  required  total 
dynamic  head  under  the  same  minimum 
conditions  of  flow  and  secondary  steam 
supply  pressure.  The  increased  rpm 
adjustment  would  result  in  a  slight 
increase  in  actual  pump  discharge  flow 
and,  thereby,  enhance  system  safety 
performance.  Although  the  pump  and 
turbine  would  operate  with  reduced 
margin  to  the  overspeed  trip  setpoints 
(4140  rpm  for  the  electronic  overspeed 
device  and  4500  rpm  for  the  mechanical 
overspeed  device),  such  reduction  is 
slight,  and  therefore,  the  proposed  rpm 
setpoint  is  not  expected  to  result  in  a 
significant  change  in  tlfe  possibility  that 
the  pump  safety  function  would  be 
defeated  by  excessive  overspeed.  The 
licensee  also  states  that  the  proposed 
change  will  not  cause  any  adverse 
effects  on  the  pump  or  pump  turbine 
because  both  were  designed  and 
analyzed  by  the  manufacturer  for 
operation  up  to  and  including  3800  rpm. 

The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendments  and  determined  that 
should  this  request  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change 


would  allow  the  turbine-driven  pump  to 
better  fulfill  its  intended  function  during 
an  accident  and  thus  would  potentially 
decrease  the  consequences  of  an 
accident.  Also,  it  would  not  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  operation  of  the 
auxihary  feedwater  turbine-driven  pump 
at  the  increased  spetd  has  been 
evaluated  by  the  manufacturer  and 
found  acceptable  and  because  the 
proposed  change  introduces  no  new 
mode  of  operation  (only  a  slightly  higher 
operating  speed]  and  no  physical 
modifications  (other  than  adjustment  of 
the  pump  turbine  governor).  Finally,  it 
would  not  (3)  involve  a  significant 
reduction  in  a  margin  of  safety  because, 
as  discussed  above,  the  accompanying 
increase  in  actual  pump  discharge  flow 
would  allow  the  pump  to  better  perform 
its  safety  functions  and  the  slight 
decrease  in  margin  to  the  overspeed  trip 
setpoints  is  not  deemed  significant. 
Thus,  the  overall  sa£ety  margin  is  not 
significantly  reduced.  Accordingly,  the 
Commission  proposes  to  find  that  the 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charbtte,  North  Carolina 
28242. 

NRC  Project  Director:  B.J. 
Youngblood. 

Duke  Power  Company,  Dodtet  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  CaroHna 

Date  of  amendmeot  request:  May  14 
and  July  14, 1986. 

Description  of  amendment  request: 
The  proposed  amendments  would 
chanqe  the  service  designation  of 
penetration  number  M348  in  Technical 
Specification  (TS)  Table  3.6.1 
"Secondary  Containment  Bypass 
Leakage  Paths"  and  an  associated 
footnote  (Note  1)  to  indicate  that  this 
penetration,  currently  designated  as  the 
Upper  Head  Injection  (UHI)  Test  Line, 
will  be  utilized  for  tfte  post  accident 
liquid  sample  (PALS)  discharge  line 
following  removal  of  the  UHI  system. 
Similarly,  associated  valve  numbers  WL 
1301B  and  WL  1302A  on  the  PALS 
discharge  line,  which  will  receive  a 
Phase  A  containment  isolation  signal  for 
automatic  closure  within  at  least  15 
seconds,  would  be  added  to  TS  Table 
3.6-2  "Containment  Isolation  Valves" 
and  noted  to  be  effective  upon  removal 
of  the  UHI  system. 


Additional  changes  requested  by  the 
licensee  are  outside  the  scope  of  this 
notice. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
By  previous  license  amendments  No.  57 
(Unit  1]  and  38  (Unit  2),  the  Commission 
authorized  changes  to  the  McGuire  TSs 
associated  with  physical  removal  of  the 
UHI  system,  including  changes  to  reflect 
deletion  of  UHI  related  containment 
penetrations  and  containment  isolation 
valves  once  the  UHI  system  is  removed. 
By  separate  action  (NUREG-0737,  Item 
II.B.3],  the  Commission  has  provided  a 
position  on  design  of  poataccident 
sampling  capability  which,  in  part, 
states  that  residues  of  sample  collection 
should  be  returned  to  containment  or  to 
a  closed  system.  The  proposed 
amendment  would  authorize  existing 
penetration  M348,  whose  preseAt  service 
designation  will  no  longer  be  applicable 
after  UHI  system  removal,  to  be  used  for 
the  PALS  return  line  in  accordance  with 
with  TMI  Action  Item  II.B.3.  The 
penetration  and  associated  valving 
would  continue  to  conform  to  the 
Commission's  General  Design  Criteria 
regarding  containment  isolation  (GDC- 
56]  and  leak  rate  testing  capability, 
including  10  CFR  50,  Appendix  J. 

The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
consideration.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  and  has 
determined  that  should  this  request  be 
implemented,  it  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  involve  a  sigpuficant 
reduction  in  a  margin  of  safety,  because 
the  penetration  presently  exists  through 
the  containment  vessel,  no  cutting  of  the 
containment  vessel  or  other  significant 
modification  to  the  penetration  will 
occur,  and  the  change  does  not  decrease 
the  allowable  leak  rate  of  the 
containment  or  isolation  requirements  of 
the  system  (PALS)  utilizing  the 
penetration.  The  request  also  would  not 
(3)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evahiated  because 
the  change  in  service  designation  does 
not  involve  any  structural  change  to  the 
existing  penetration  and  die  PALS  lines 
and  valves  involve  no  new  or  novel 
features. 

Accordingly,  die  Commission 
proposes  to  find  that  the  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Atkins  Library,  University  of 
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North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242. 

NRC  Project  Director:  B.J. 
Youngblood. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-379,  McGuire  Nuclear 
Station,  Units  1  and  2,  Meckleobuis 
County.  North  Carolina 

Date  of  amendment  request:  October 
13. 1986. 

Description  of  amendment  request- 
This  revision  to  the  Technical 
Specincations  seeks  to  increase  the 
maximum  fuel  enrichment  to  4.0  w/o  U- 
235  from  the  current  Technical 
Specification  maximum  allowable 
enrichment  of  3.5  w/o  U-235. 

Basis  for  proposed  no  significaat 
hazards  consideration  determination: 
By  previous  Amendments  35  (Unit  1) 
and  16  (Unit  2),  the  Commission 
authorized  changes  associated  with 
replacement  of  the  McGuire  spent  fuel 
storage  racks  with  high  density  storage 
racks  which  allowed  use  of  fuel  having 
initial  enrichments  op  to  and  inchiding 
4.0  w/o  U-235.  Use  of  higher  eraichment 
fuel  in  the  reactor  core  will  be 
demonstrated  to  be  acceptaMe  by  cycle- 
specific  reload  safety  evaluations 
performed  prior  to  eadi  fuel  loading. 
Therefore,  the  criticahty  potential 
related  to  the  proposed  amendments  is 
associated  wvith  storage  of  unirradiated 
(new)  fuel  with  the  h^her  emicbment  in 
the  new  fuel  storage  racks.  In  its  letter 
cf  October  13, 1986,  the  licensee 
describes  its  criticabty  analysis  which 
demonstrates  the  existing  new  ^1 
storage  racks  can  s^ely  accommodale 
new  fuel  at  the  proposed  enfidmienL 
Preliminary  review  by  the  NRC  staff 
supports  the  results  of  the  licensee's 
analysis. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50iJ2.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  fadiity 
in  accordance  with  a  proposed 
amencfanent  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  these 
standards  as  they  relate  to  these 
amendments  and  fmds  the  iiallowing: 


(1)  Do  the  proposed  license 
amendments  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  increased  fuel  enrichment  of  up  to 
4.0  w/o  U-235  will  not  affect  the  core 
operating  parameters,  such  as  power 
level,  reactor  coolant  temperature, 
reactor  coolant  pressure  and  core 
peaking  factors.  These  parameters  are 
considered  in  detail  in  the  core  reload 
safety  evaluations.  As  such,  the 
operating  transient  analyses  are  not 
impacted  solely  by  a  change  in  the 
maximum  allowable  fuel  enrichment. 

The  higher  enrichments  will  facilitate 
extended  fuel  cycles.  An  extended  fuel 
cycle  will  not  increase  the  fuel  rod  gap 
activity  since  the  activity  reaches  an 
equilibrium  value  prior  to  the  end  of  the 
current  fuel  cycle.  As  such,  the  off-site 
dose  consequences  of  a  fuel  handling 
accident  will  not  be  increased 
significantly  due  to  an  extended  fuel 
cycle. 

In  conclusion,  the  proposed  Technical 
Specifications  change  for  maximum 
allowable  enrichment  and  the 
associated  storage  of  such  new  fuel  will 
not  significantly  increase  the  probability 
or  consequences  of  the  FSAR  design 
basis  accidents. 

(2)  Do  the  proposed  license 
amendments  create  the  possibihty  of  a 
new  or  different  kind  of  acddmt  from 
any  accident  previously  evaluated? 

The  proposed  change  seeks  to 
increase  the  emichraent  of  die  fuel 
pellets  only.  No  hardware  changes  are 
necessary.  The  maximum  power 
operation  level  will  not  be  increased.  As 
such,  the  requested  change  will  not 
create  a  new  or  different  kind  of 
accident 

(3)  Do  the  proposed  amendments 
involve  a  significant  reduction  in  a 
mai^n  of  safety? 

The  analysis  provided  by  the  licensee 
shows  that  the  criticality  design  criteria 
specified  by  ANSI  N  16.2-1973,  Section 
5.7.4.1  will  not  be  exceeded  if  the  new 
fuel  is  loaded  into  the  existing  new  fuel 
storage  racks. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Chariotte  (UNCC 
Station),  NtMth  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242. 

NRC  Project  Director:  B.J. 
Youngblood. 


Florida  Power  and  Li^t  Comfuny, 
Docket  Na  50^335,  SL  Lude  Plant,  Unit 
No.  1,  St  Lucie  County,  Florida 

Date  of  amendment  request-  October 
17, 1988, 

Description  of  amendment  request- 
The  licensee  proposes  to  modify 
Technical  Specification  5.3.1  entiUed 
"Reactor  Core— Fuel  Assemblies."  This 
spedfication  requires  that  each  fuel  rod 
have  a  nominal  active  fuel  length  of 
136.7  inches.  The  proposed  spedfication 
will  require  a  fuel  rod  to  have  a  nominal 
active  fuel  length  of  between  134.1  and 
136.7  inches.  The  licensee  also  proposes 
that  individual  fuel  assemblies  contain 
fuel  rods  of  the  same  nominal  active  fuel 
length. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
mai^gin  of  safety.  The  licensee  addressed 
the  above  three  standards  in  the 
amendment  application.  In  regard  to  the 
first  standard,  the  licensee  provided  the 
following  analysis: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probatrihty  or  consequences  of  an  accident 
previously  evaluated. 

Modification  to  the  nominal  active  fuel 
lenotfa  will  result  in  no  changes  to  the  plant 
procedures  as  descrit>ed  in  the  Final  Safety 
Analysis  Report  (FSAR).  There  will  be  no 
changes  to  the  plant's  structure,  systems,  or 
components  other  than  the  fuel  rods  in  new 
fuel  assemblies.  The  only  change  to  these  fuel 
rods  is  to  reduce  the  clad  and  active  fuel 
length  while  increasing  the  lower  end  cap 
length.  Both  the  overall  fuel  rod  dimensions 
and  its  spatial  orientation  in  the  fuel  bundle 
are  unchanged. 

The  core's  total  active  fuel  length  is 
shortened  by  about  0.75%.  Analysis  of  this 
design  change  indicates  a  negligible  impact 
on  safe  operation  of  Ihe  plant  as  result  of  the 
design  change  impacts  on  the  core  power 
peaking  and  mechanical  compatibility  of 
reload  fuel. 

By  extending  the  lower  spacer  assembly, 
FPL  is  assuring  that  any  debris  entrapped  in 
fresh  fuel  by  the  lower  spacer  grid  will  fret 
against  solid  zircaloy  instead  of  fuel  cladding 
material  significantly  lowering  the 
probability  of  low  bumup  fuel  failures.  This 
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provides  additional  assurance  that  any  type 
of  Iretting-related  failures  will  not  occur. 

Finally,  there  is  no  change  in  the 
probability  of  spacer  grid  damage  during  fuel 
loading. 

In  connection  with  the  second  standard, 
the  licensee  states  that: 

Use  of  the  modified  sp«:ification  would  not 
create  the  possibility  of  Aiew  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  will  result  in  no 
changes  to  the  plant's  procedures,  structures, 
systems,  mode  of  operation  or  components 
other  than  the  fuel  rod  modification.  No  new 
or  different  materials  or  manufacture 
techniques  will  be  used  to  produce  fuel  rods. 
No  additional  tests  or  experiments  not 
described  in  the  FSAR  are  necessary  to 
implement  the  proposed  change. 

The  proposed  fuel  design  changes  do  not 
adversely  impact  the  performance  of  fuel 
already  residing  in  the  core  or  of  the  reload 
fuel  itself.  No  fuel  rod  mechanical  properties 
have  been  changed  with  the  exception  of  the 
cladding  length,  active  fuel  length  and  lower 
end  cap  length.  Overall  fuel  rod  length  and 
clad  and  cap  material  composition  remain 
unchanged. 

Regarding  the  third  standard,  the  licensee 
states  that: 

Use  of  the  modified  specification  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

No  inputs  or  results  from  plant  safety 
analysis  require  modifications  as  a  result  of 
the  proposed  change.  Neither  the  plant's 
procedures,  structures,  systems,  or 
components  have  change  other  than  the  fuel 
rod  design.  The  impact  of  the  design  change 
on  core  power  pealcing  is  not  significant  and 
is  well  within  the  measurement  uncertainties 
of  these  parameters.  The  difference  between 
fiiel  safety  limits  and  the  results  of  the  safety 
analysis,  which  is  representative  of  the 
margin  of  safety,  is  unchanged. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  upon  the 
review,  it  appears  that  the  standards 
have  been  met  because  (1)  on  a  fuel  rod 
basis,  only  a  small  fraction  of  fuel  is 
being  removed  and  metal  is  being  put  in 
its  place  (removal  of  no  more  than  2.6 
inches  nominally  out  of  a  total  of  138.7 
inches  nominally);  (2)  there  is  no 
difference  between  fuel  safety  limits  and 
the  results  of  the  safety  analysis:  (3)  no 
inputs  or  results  h-om  plant  safety 
analysis  require  modification;  and  (4)  no 
other  core  related  technical 
specification  changes,  such  as  limited 
conditions  for  operation,  are  necessary. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  33450. 


Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  NW.,  Washington,  DC  20036. 

NPC  Project  Director  Ashok  C. 
Thadani. 

Florida  Power  Corporadon.  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generatiog  Plant,  Citrus 
County,  Florida      i 

Date  of  amendment  request: 
September  2. 1986. 

Description  of  amendment  request:  In 
Generic  Letter  (GL)  84-15,  the 
Commission's  staff  informed  the 
licensees  that  the  frequency  of  diesel 
generator  cold  fast  start  tests  from 
ambient  conditions  should  be  reduced. 
The  licensees'  submittal  requests  a 
change  in  the  action  statements  of 
Technical  Specification  (TS)  3.8.1.1. 
Specifically,  the  time  frame  for 
demonstration  of  diesel  generator 
operability  would  be  changed  from 
"within  one  hour"  to  "within  24  hours"  if 
one  AC  power  supply  is  inoperable,  and 
to  "within  eight  hours"  if  two  AC  power 
supplies  are  inoperable.  The 
requirement  to  test  the  diesel  generators 
every  eight  hours  thereafter  would  be 
deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  purpose  of  the  requested  change  is 
to  increase  diesel  generator  reliability 
by  reducing  excessive  test  starts  and 
situations  where  the  diesels  are  running 
parallel  with  the  grid.  The  diesel 
generator  manufacturer  and  the 
Commission's  staff  have  identified 
excessive  diesel  generator  testing  as 
contributing  to  diesel  degradation.  The 
current  TS  requires  that  diesel  generator 
operability  be  demonstrated  within  one 
hour  if  one  or  two  AC  power  supplies 
are  inoperable,  and  every  eight  hours 
thereafter.  This  could  result  in  up  to  nine 
tests  within  72  hours.  In  view  of  the 
Commission's  guidance  on  reducing  the 
number  of  diesel  generator  tests  per  GL 
84-15,  Crystal  River  Unit  3  frequently 
satisfies  the  action  statement  by  nmning 
the  diesels  continuously  (except  in 
inclement  weather)  while  loaded 
parallel  to  the  grid  to  avoid  starting 
them  every  eight  hours.  When  the 
diesels  are  thus  operated,  they  are 
subject  to  possible  transients  from  the 
nonvital  and  offsite  power  systems. 
Revising  the  action  statement  would 
improve  overall  diesel  reliability  and 
availability. 

The  licensees  have  determined,  and 
the  Commission's  staff  agrees,  that  this 
amendment  request  does  not  involve  a 
significant  hazards  consideration.  Diesel 
generator  reliability  would  still  be 
demonstrated  monthly.  The  change  is 
consistent  with  the  staffs  position  (per 


GL  84-15)  concerning  excessive  diesel 
generator  starts  as  a  contributor  to 
overall  premature  diesel  degradation. 

The  Commission  has  proposed  a 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  the  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated;  or  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  probability  or  consequences  of  an 
accident  previously  evaluated  would  not 
be  increased  as  a  result  of  the  proposed 
changes.  Reducing  the  test  frequency  is 
consistent  with  the  diesel  manufacturer 
and  GL  84-15  recommendations  and  will 
improve  diesel  reliability  by  minimizing 
severe  test  conditions  which  could  lead 
to  premature  failures.  Also,  the 
possibility  for  an  accident  of  a  different 
type  than  previously  analyzed  is  not 
created  because  the  proposed  changes 
affect  only  testing  frequency.  The 
changes  involve  no  new  mode  of  plant 
operation  nor  do  they  modify  equipment 
or  setpoints.  Finally,  the  margin  of 
safety,  as  defined  in  the  basis  for  any 
TS,  is  not  reduced.  The  changes  do  not 
affect  the  capability  of  the  diesels  to 
perform  their  function.  Rather,  the 
purpose  of  the  changes  is  to  enhance 
overall  diesel  generator  reliability. 
Therefore,  based  on  the  above 
considerations  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
lucation:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida  32629. 

Attorney  for  licensee  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733. 

NRC  Project  Director  John  F.  Stolz. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporadon,  M taiicipal  Electric 
Authority  of  Georgia,  Qty  of  Dalton, 
Georgia,  Dockets  Nos.  SO-321  and  50- 
366.  Edwin  L  Hatch  Nudear  Plant,  Units 
Nos.  1  and  2,  Appling  Ckiunty,  Georgia 

Date  of  amendment  request:  August 
27, 1986  augments  the  submittal  of 
February  17, 1988. 

Description  of  amendment  request: 
This  submittal  augments  the  submittal  of 
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February  17. 1986,  whidi  was  noticed  in 
the  Federal  Register  on  May  7, 1988  (51 
FR  18927).  This  submittal  augments  the 
previous  request  for  an  amendment  by 
proposing  an  additimial  change  to  the 
administrative  Technical  Specifications 
(TS)  that  would  modify  the  wording  in 
TS  Section  6.5.1.8.F  concerning  review  of 
reportable  occurrence  requiring 
notification  to  the  Ckmunission  to  make 
it  consistent  with  the  wording  proposed 
for  TS  Section  6.6.1.b  in  the  February  17. 
1986  submittal.  Specifically,  it  would 
change  the  requirement  to  review 
reportable  occurrences  requiring  24-hour 
notification  to  the  Commission  to 
require  that  all  reportable  occurrences 
requiring  notification  to  the  Commission 
be  reviewed. 

Basis  for  proposed  ao  signifioaiU 
hazards  consideration  determiaaUon: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7751).  An 
example  (ii)  of  actions  involvii\g  no 
significant  hazards  coiaiderations  is  an 
amendment  involving  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presendy 
included  in  the  Technical  Specifications. 
The  proposed  Technical  Specification 
modification  imposes  additional 
limitations,  restrictions  and  controls  and 
therefore  falls  within  this  example. 

Therefore,  since  the  api^cation  for 
amendment  involves  proposed  changes 
that  are  similar  to  an  ex^nple  for  which 
no  significant  hazards  considerations 
exist,  the  Commission  bas  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley.  Georgia. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire.  Shaw.  Pittmaa.  Potts 
and  Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Daniel  R. 
MuUer. 

GPU  Nuclear  Cofporation,  Docket  No. 
50-219.  Oyster  Creek  Nudaar 
Generatiog  Station.  Ocean  Cotmty,  New 
Jersey 

Date  of  amendment  request  October 
23, 1986  (TSCR  148). 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  requirements  on  the  maximum 
radioiodine  concentration  allowed  in  the 
reactor  coolant  in  Sections  3.6  and  4.6, 
Radioactive  effluents,  in  the  Appendix 
A  Technical  Specifications  (TS).  The 
proposed  changes  (1)  add  two  new 
definitions  to  Section  IJO,  D^nitions, 
and  to  the  Table  of  Contmts,  (2)  reduce 


the  maximum  allowed  concentration  of 
radioiodine  in  the  reactor  coolant  in 
Section  3.8,  (3)  add  reporting 
requirements  to  Section  3.6  and  (4) 
restrict  the  reactor  modes,  where  a 
radioiodine  sample  is  required  to  be 
taken,  to  the  Run.  SUrtup  and  Hot 
Shutdown  Modes  in  Section  4.6. 

Basis  for  proposed  no  significant 
hazards  consideration  determiaaUon: 
The  licensee  stated  in  its  amendment 
request  that  on  October  22. 1964.  it 
submitted  Technical  Specification 
Change  Request  (TSCR)  No.  89.  Revision 
1,  "Radiological  Effluent  Environmental 
Technical  Specifications."  The  TSCR 
No.  69,  Revision  1  proposed  changes  to 
TS  Sections  3.6  and  4.6  concerning 
reactor  coolant  system  (RCS) 
radioiodine  activity  limits  and 
surveillance  requirements.  These 
changes  were  proposed  following 
discussions  with  the  NRC  staff  during 
the  integrated  assessment  of  the 
Systematic  Evaluation  Program  (SEP)  for 
Topic  XV-16,  "Radiological 
Consequences  of  Failure  of  Small  Lines 
Carrying  Primary  Coolant  Outside 
Containment." 

Subsequently,  the  NRC  staff  requested 
resubmittal  of  the  proposed  dianges  for 
RCS  radioactivity  limits  by  providing  a 
definition  for  DOSE  EQUIVALENT 
Iodine  1-131,  limits  for  non-iodine 
radioactivity  in  the  RCS  and  an  annual 
reporting  requirement  for  radioiodine 
spiking  as  shown  in  Standard  Technical 
Specifications  for  General  Hectric 
Boilii^  Water  Reactors  (NUREG-0123). 
and  NRC  Generic  Letter  85-19, 
"Reporting  Requirement  on  Primary 
Coolant  Iodine  Spikes."  The  staff  also 
requested  changes  to  the  Limiting 
Conditions  for  Operation  whidi  are  also 
given  in  NUREG-0123. 

Therefbie.  the  licensee  has  prepared 
TSCR  148  in  response  to  the  staffs 
request  described  above.  The  TSCR  148 
inchides  the  information  requested  with 
exceptions  of  non-iodine  radioactivity 
limits  and  a  part  of  the  Limiting 
Conditions  (i.e.,  sampling  requirement 
following  changes  in  thermal  power  or 
off-gas  level).  "Vhese  exceptions  are 
continuing  to  be  evaluated  by  the 
licensee.  Meanwhile,  Specification  No. 
1302-28-001  'Technical  Specification. 
Water  Quality,  Oyster  Creek  Nuclear 
Generating  Station"  addresses  limit  and 
monitoring  requirements  for  non-iodine 
radioactive  effluent  at  the  plant  stack  in 
order  to  assure  that  radioactive  material 
is  not  released  to  the  environment  in  an 
imcontrolled  manner  and  to  assure  that 
the  radioactive  concentrations  of  any 
material  released  is  kq)t  as  low  as  is 
reasonably  achievable. 

"ITiis  change  request  provides 
definitions,  limiting  conditions  for 


operation,  surveillance  and  an  annual 
reporting  requirement  to  incorporate  the 
applicable  requirements  provided  in  the 
Standard  Technical  Specifications  for 
General  Electric  BoiliAg  Water  Reactors 
and  NRC  Generic  Letter  85-19.  The 
licensee  has  determined  that  this  chance 
request  involves  no  significant  hazards 
considerations  in  that  operation  of  the 
Oyster  Creek  Plant  in  accordance  with 
the  proposed  amendment  will: 

(1)  Not  involve  a  significant  increase 
in  the  probability  of  an  accident 
previously  evaluated,  because  the 
primary  coolant  activity  is  not  an 
initiator  of  an  accident  Also,  the 
proposed  change  will  not  increase  die 
consequences  of  an  accident,  because 
the  proposed  change,  a  reduction  of  the 
primary  coolant  activity  limit  will  not 
result  in  an  increased  amount  of 
radioactive  release  for  design  basis 
accidents  previously  evaluated;  or 

(2)  Not  create  the  probability  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  because  a 
bounding  design  basis  accident 
associated  with  changes  in  the  primary 
coolant  activity  level  was  already 
evaluated  and  reported  in  the  updated 
Final  Safety  Analysis  Report  (FSAR) 
(i.e..  Control  Rod  Drop  Accident):  or 

(3)  Not  involve  a  significant  reduction 
in  a  margin  of  safety  because  a  more 
restrictive  limit  for  the  primary  coolant 
radio-iodine  activity  will  increase  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazard  considerations 
above  and  is  in  agreement  with  the 
conclusions  drawn  by  the  licensee. 

Therefore,  because  the  licensee's 
request  meets  the  above  three  criteria  in 
10  CFR  5052(c),  the  staff  proposes  to 
determine  that  the  licensee's  proposed 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street  Toms  River,  New 
Jersey  08753. 

Attomevfor  licensee:  Ernest  L.  Blake, 
Jr.:  Shaw,  Pittman,  Potts,  and 
Trowbridge,  1800  M  Sti^et  NW.. 
Washington,  DC  20036. 

NRC  Project  Director  John  A. 
Zwolinski. 

Indiana  and  Michigan  Electiic  Conqiany, 
Docket  N&  50-315.  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  1,  Beniai 
County,  Michigan 

Date  of  amendment  request  October 
31. 1986. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  to  allow 
certain  tests  designated  as  18  month 
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surveillance  to  be  delayed  until  the  end 
of  the  next  refueling  outage  currently 
rescheduled  to  begin  during  the  second 
quarter  of  1987.  These  tests  could  be 
done  at  power  but  if  done  at  power, 
would  represent  some  increase  in  risk 
from  possible  reactor  trips  and  plant 
transients.  This  proposed  amendment  is 
unlike  the  Licensee's  request  dated 
October  1, 1986  in  that  the  October  1. 
1986  request  was  for  an  extension  of 
surveillances  that  could  only  be  done 
with  the  plant  shutdown. 

The  tests  in  this  request  include 
channel  calibrations  of  steam  generator 
level,  steam  generator  mismatch, 
pressurizer  level,  overtemperature/ 
overpressure  delta  T,  pressurizer 
pressure,  lower  containment  pressure, 
steam  line  pressure,  4kV  loss  of  voltage, 
and  channel  calibrations  of  the  power 
operated  relief  valves.  These  channel 
calibrations  are  for  instruments 
associated  with  the  Engineered  Safety 
Features  Actuation  System,  the  Remote 
Shutdown  Monitoring  System  and  the 
Post  Accident  Monitoring  System.  The 
request  is  also  to  extend  the  total 
interlock  function  tests  for  the  Pll  and 
Pl2  Engineered  Safety  Features 
interlocks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission's  standard  for 
determining  whether  a  significant 
hazards  consideration  exists  is  as  stated 
in  10  CFR  50.92.  A  proposed  amendment 
to  an  operating  license  for  a  facility 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  changes  proposed 
by  the  licensee  will  extend  certain  tests 
to  the  next  refueling  outage  rather  than 
perform  the  tests  at  power  with  new  or 
revised  procedures.  The  safety 
significance,  therefore,  is  in 
consideration  of  extending  some  18 
month  tests  until  about  24  months  and 
the  confidence  that  the  components  or 
systems  will  still  perform  their  intended 
function  with  the  extension  of  time. 

An  additional  consideration  is  the  risk 
of  unwarranted  reactor  trips  and  plant 
transients  if  the  licensee  attempts  the 
tests  at  power  with  new  or  revised 
procedures.  The  licensee  has  evaluated 
each  test  and  has  provided  the  basis  for 
maintaining  confidence  that  the 
components  or  systems  will  continue  to 
function  adequately.  We  have  reviewed 


the  licensee's  submittal  and  summarize 
below  our  agreement  with  the  licensee's 
findings. 

The  Engineered  Safety  Feature 
Activation  System  instrumentation  have 
channel  functional  tests  and  channel 
checks  periodically  which  demonstrate 
operability.  Only  the  sensor  is  not 
checked  in  the  channel  functional  tests, 
but  the  channel  checks  provide  a 
comparison  with  other  monitors  and 
variables  and  would  reveal  any 
significant  changes  in  the  sensor.  The 
Remote  Shutdown  Monitoring 
Instrumentation  and  the  Post  Accident 
Monitoring  Instrumentation  receive 
monthly  channel  checks  which  provide 
the  comparison  with  other  monitors  and 
variables. 

The  extension  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident  nor  will  it  create  the  possibility 
of  a  new  or  different  kind  of  an  accident. 
Any  loss  of  calibration  during  the 
extension  is  expected  to  be  small  and 
will  not  result  in  a  significant  reduction 
in  the  margin  of  safety.  Further,  the 
extension  of  time  to  perform  the 
surveillance  would  negate  the  need  to 
revise  or  prepare  new  procedures  for  the 
tests  at  power.  These  procedures  and 
the  tests  have  the  potential  for  causing 
reactor  trips  and  plant  transients  which 
have  been  evaluated  and  therefore  do 
not  represent  new  or  different  kinds  of 
accidents.  However,  inadvertent  trips 
from  these  procedures  could  result  in 
some  minor  increase  in  risks  and 
although  the  performance  of  the  tests  is 
not  prohibited,  the  likely  trips  are 
unwarranted. 

The  Engineered  Safety  Features  logic 
interlocks  (P-11  and  P-12)  are  tested 
each  month  by  an  automatic  actuation 
logic  test.  The  extension  is  for  the 
interlock  function  test  which  is 
performed  during  the  delta  T/Tavg  and 
pressurizer  pressure  channel 
calibrations.  The  lensor  input  and  check 
against  the  output  bistables  will  be 
delayed  during  the  extension,  however, 
the  critical  functioning  of  the  actuation 
logic  will  be  tested  and  there  is  little 
reason  to  believe  that  extending  the  full 
function  test  will  have  any  effect  on 
safety  or  operation.  The  extension  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  a 
previously  evaluated  accident  nor  will  it 
create  the  possibility  of  a  new  or 
different  kind  of  an  accident.  Any  loss 
of  input  calibration  or  output  bistable 
interaction  during  the  extension  is 
expected  to  be  small  and  will  not  result 
in  a  significant  reduction  in  the  margin 
of  safety. 


Based  on  the  above,  the  staff  has 
made  a  proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

LocaJ  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  M  Street,  NW., 
Washington,  DC  20038. 

NRC  Project  Director:  B.J. 
Youngblood. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-^382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  August 
20, 1986,  as  supplemented  by  letter 
dated  October  6, 1986. 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Technical  Specification  3.1.2.1, 
"Boration  Systems,  Flow  Paths — 
Shutdown",  and  4.1.2.1,  the  associated 
surveillance  requirement.  The  reason  for 
these  changes  are  to  delete  the 
requirement  for  a  heat  tracing  circuit  in 
the  Boric  Acid  Makeup  Tanks  (BAMTs) 
and  associated  flow  paths  by  reducing 
the  maximum  boron  concentration  in 
these  tanks  to  less  than  or  equal  to  3.5 
weight  percent. 

The  heat  tracing  requirements  for  the 
boric  acid  makeup  tanks  and  associated 
flow  paths  are  no  longer  necessary 
because  the  maximum  boron 
concentration  in  the  tanks  has  been 
reduced  to  less  than  or  equal  to  3.5 
weight  percent.  Chemical  analyses  have 
shown  that  a  3.5  weight  percent  solution 
of  boric  acid  will  remain  dissolved  (i.e.. 
will  not  precipitate  or  "plate  out")  at 
solution  temperatures  above  50  °F. 
Reducing  the  boron  concentration  in 
these  tanks  requires  that  they  maintam 
an  increased  water  vcdume  to  meet  the 
shutdown  margin  requirements  of 
Technical  Specification  3.1.1.2.  The 
volume  of  borated  water  that  must  be 
maintained  is  equal  to  approximately 
4,150  gallons  of  2.25  weight  percent  boric 
acid.  This  amount  of  boron  is  sufficient 
to  maintain  the  required  shutdown 
margin  during  a  xenon-free  cooldown 
from  200  °F  to  140  °F. 

Basis  for  proposed  no  significant 
hazards  considerations  determination: 
The  NRC  staff  proposes  to  determine 
that  the  proposed  chaages  do  not 
involve  a  significant  hazards 
consideration  because,  as  required  by 
the  criteria  of  10  CFR  50.92(c),  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
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probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  the 
margin  of  safety.  TTie  basis  for  this 
proposed  finding  is  given  below. 

(1)  Deleting  the  requirement  for  a  heat 
tracing  circuit  by  reducing  the  boric  acid 
makeup  tank  boron  concentration  is 
accounted  for  by  increasing  the  volume 
of  borated  water  that  must  be 
maintained  in  the  tanks.  The  amount  of 
boron  that  must  be  available  is  equal  to 
approximately  4.150  gallons  of  2.25 
weight  percent  boric  acid.  This  amount 
of  boron  is  sufScient  to  maintain  the 
shutdown  margin  requirements  of 
Technical  SpeciRcation  3.1.1.2  during  a 
xenon-free  cooldown  from  200  'F  to  140 
°F.  In  addition,  controls  on  the  boric 
acid  makeup  tank  temperature  ensure 
that  the  lack  of  heat  tracing  does  not 
result  in  precipitation  of  the  boron.  The 
effect  of  the  proposed  changes, 
therefore,  does  not  significantly  increase 
the  probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  The  reason  for  requiring  a  heat 
tracing  circuit  was  to  ensure  that  the 
dissolved  boric  acid  was  in  solution  and 
hence,  available  for  injection  into  the 
Reactor  Coolant  System  in  the  event  of 
an  emergency.  By  lowering  the  boric 
acid  concentration  to  a  maximum  of  3.5 
weight  percent,  chemical  analyses  have 
shown  there  is  no  possibility  of  the 
boron  precipitating  out  of  solution  as 
long  as  the  temperature  of  the  borated 
water  remains  above  50  'F;  thus,  there  is 
no  longer  a  need  for  heat  tracing.  Since 
the  boron  will  be  in  solution  when  this 
flow  path  is  credited  and  will  therefore 
be  available  for  emergencies,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously 
evaluated. 

(3)  The  intent  of  this  Technical 
SpeciHcation  is  to  ensure  there  is  a 
flowpath  of  highly  borated  water 
available  to  achieve  and  maintain  the 
required  shutdown  margin  diuing  an 
emergency.  In  order  for  the  flowpath  to 
be  credited,  the  boron  must  remain  in 
solution  from  the  time  it  leaves  the 
BAMTs  until  it  reaches  the  Reactor 
Coolant  System.  Previous  analyses  have 
shown  that  by  reducing  the  boric  acid 
concentration  to  a  maximum  of  3.5 
weight  percent,  the  boron  vdll  remain  in 
solution  at  temperatures  above  50  °F.  By 
compensating  for  the  reduction  in  boron 
concentration  by  increasing  the  amount 
available  in  the  BAMTs.  there  is  a 
sufficient  amount  of  boron  to  maintain 
the  shutdown  margin  requirements  of 


Technical  Specification  3.1.1.2. 
Surveillance  requirement  4.1.2.1  retains 
the  requirements  to  verify  that  the  flow 
path  is  in  its  correct  position  and  has 
been  amended  to  ensure  that  the  boric 
acid  solution  in  the  BAMTs  is  greater 
than  55  *F  when  crediting  this  flowpath. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  staff  has  reviewed  the  hcensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  the 
review  and  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St.,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Geoi^ge  W. 
Knighton. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 

Parish,  T.niri«ianp 

Date  of  Amendment  Request-  August 
20, 1986,  as  supplemented  by  two  letters 
dated  October  6, 1986. 

Description  of  Amendment  Request 
The  proposed  changes  would  revise 
Technical  Specification  3.1.2.2, 
"Boration  Systems.  Flow  Paths — 
Operating",  ACTION  statement  "a"  to 
this  specification  and  the  associated 
Surveillance  Requirement  4.1.2.2.  The 
proposed  changes  would  also  reference 
a  revised  Technical  Specification  Figure 
3.1-1  which  shows  the  minimum  Boric 
Acid  Makeup  Tank  (BAMT)  water 
volumes  as  a  function  of  BAMT 
concentration  and  Refueling  Water 
Storage  Pool  (RWSP)  concentration.  The 
reason  for  these  changes  is  to  delete  the 
requirement  for  a  heat  tracing  circuit  in 
the  BAMTs  and  associated  flow  paths 
by  reducing  the  maximum  boron 
concentration  in  the  tanks  to  less  than 
or  equal  to  3.5  weight  percent. 

Reducing  the  boron  concentration  in 
the  BAMTs  requires  that  they  maintain 
a  higher  water  volume  in  order  to  meet 
the  safe  shutdown  requirements  of 
Branch  Technical  Position  RSB  5-1, 
"Design  Requirements  of  the  Residual 
Heat  Removal  System."  The  volume  of 
borated  water  that  is  required  from 
these  tanks  is  shown  in  the  revision  to 
Figure  3.1-1.  During  a  natural  circulation 
cooldown  with  no  letdown  available, 
this  figure  shows  the  minimum  volume 
of  borated  water  necessary  to  maintain 
the  required  shutdown  margin  during  the 


initial  stages  of  plant  cooldown  and 
depressurization.  Once  the  volume  of. 
water  has  been  depleted,  the  RWSP  is 
used  to  supply  borated  water  to  the 
RCS.  This  provides  sufficient  boron  to 
meet  the  shutdown  margin  requirements 
for  the  remainder  of  the  cooldown.  Thus, 
both  the  BAMT(s)  and  the  RWSP  are 
required  to  maintain  the  shutdown 
margin  requirements  to  Technical 
Specifications  3.1.1.1  and/or  3.1.1.2 
during  the  natural  circulation  cooldown. 

Previously,  this  specification  has 
required  at  least  one  of  the  BAMTs  to 
meet  the  requirements  of  Figure  3.1-1. 
The  proposed  change  will  add  the 
flexibility  of  meeting  the  Limiting 
Condition  for  Operation  (LCO)  by 
combining  the  contents  of  both  BAMTs. 
This  option  was  added  because  the 
proposed  revision  to  Figure  3.1-1  allows 
the  boron  concentration  in  the  BAMTs 
to  go  as  low  as  2.25  weight  percent.  In 
this  case  the  volume  requirement  of 
approximately  14.000  gallons  cannot  be 
met  with  a  single  tank.  However,  if  the 
combined  contents  of  both  tanks  are 
used  to  comply  with  the  LCO.  it  must  be 
shown  that  both  boric  acid  makeup 
pumps  and  both  gravity  feed  valves  are 
OPERABLE.  This  ensures  that  both 
BAMTs  have  two  independent  flow 
paths  for  injecting  their  contents  into  the 
RCS. 

The  proposed  change  to  ACTION 
statement  "a"  of  this  specification  will 
simply  refer  to  the  actual  shutdown 
margin  Specification  (either  3.1.1.1  or 
3.1.1.2)  instead  of  requiring  the  core  to 
be  at  least  2%  subcritical  at  an  RCS 
temperature  of  200  °F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  to  determine 
that  these  changes  do  not  involve  a 
significant  hazards  consideration 
because,  as  required  by  the  criteria  of  10 
CFR  50.92(c),  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  the 
margin  of  safety.  The  basis  for  this 
proposed  finding  is  given  below. 

(1)  Deleting  the  requirement  for  a  heat 
tracing  circuit  by  reducing  the  boron 
concentration  in  the  BAMTs  is 
accounted  for  by  increasing  the  volume 
of  boric  acid  solution  that  must  be 
contained  in  the  tanks  and  by  also 
crediting  borated  water  from  the  RWSP. 
During  a  natural  circulation  cooldown 
with  no  letdown  available  (Branch 
Technical  Position  RSB  5-1),  sufficient 
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borated  water  is  available  in  the  BAMTs 
to  maintain  the  required  shutdown 
margiR  while  the  plant  is  depressurized 
to  the  point  where  borated  water  {rom 
the  RWSP  can  be  deUvered  to  the  RCS. 
This  provides  sufHcient  boron  to  ensure 
the  shutdown  margin  requirements  of 
Specification  3.1.1.1  and/or  3.1.1.2  are 
satisfied.  Since  the  safe  shutdown 
requirements  of  Branch  Technical 
Position  RSfi  5-1  are  satisTied,  these 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  The  reason  for  requiring  a  heat 
tracing  circuit  was  to  ensure  that  the 
dissolved  boric  acid  was  in  solution  and 
hence,  available  for  injection  into  the 
Reactor  Coolant  System  in  the  event  of 
an  emergency.  By  lowering  the 
maximum  boric  acid  concentration  in 
the  BAMTs  to  3.5  weight  percent, 
chemical  analyses  have  shown  that  the 
boron  will  remain  in  solution  at 
temperatures  above  50  "F.  Since 
requirements  are  in  place  to  ensure  that 
the  BA\fr  solution  remains  above  55  *F 
when  crediting  this  source  of  borated 
water,  there  is  no  longer  a  need  for  the 
heat  tracing  circuit.  Therefore,  since  the 
proposed  changes  still  ensure  that  the 
required  boration  flow  paths  are 
OPERABLE,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously 
evaluated. 

(3)  The  intent  of  this  Technical 
Specification  is  to  ensure  that  there  are 
two  redundant  flow  paths  from  the 
borated  water  sources  to  the  Reactor 
Coolant  System  and  that  both  these  flow 
paths  remain  OPERABLE.  Surveillance 
requirement  4.1.2.2  retains  the 
requirement  to  verify  that  each  valve  in 
the  flow  path  is  in  its  correct  position 
and  has  been  amended  to  verify  that  the 
borated  water  in  the  BAMTs  is  greater 
than  55  °F  whenever  the  Reactor 
Auxiliary  Building  air  temperature  is 
less  than  55  °F.  Since  chemical  analyses 
have  shown  that  a  3.5  weight  percent 
solution  of  boric  acid  will  remain  in 
solution  at  temperatures  above  50  °F, 
this  Specification  assures  that  the  boric 
add  will  remain  in  solution  and  will  be 
able  to  be  delivered  to  the  RCS  even  if  a 
single  faihn%  is  assumed.  Thus,  the 
effect  of  the  proposed  changes  does  not 
involve  a  si^iificant  reduction  in  the 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  the 
review  and  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  coosideralioa. 

Local  Public  Docnment  Room 
hcaiion:  University  of  New  Orleans 


Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  liceasee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  St.,  NW.. 
Washington.  DC  20037 

NRC  Project  Director:  George  W. 
Knighton.  i 

Louisiana  Power  and  Li^t  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charies 
Parish,  Louisiana. 

Date  of  amendment  request:  August 
20, 1986,  as  supplemented  by  letter 
dated  October  6, 1986. 

Description  of  amendment  request 
The  proposed  changes  would  revise 
Technical  Specification  3.1.2.8,  "Borated 
Water  Sources — Operating,"  ACTION 
statement  "a"  to  this  specification,  the 
associated  surveillance  requirement 
4.1.2.8  and  the  Bases  section  related  to 
Boration  Systems  (3/4.1.2).  The 
proposed  changes  would  also  reference 
a  revised  Technical  Specification  Figure 
3.1-1  which  shows  the  minimum  Boric 
Acid  Makeup  Tank  (BAMT)  water 
volumes  as  a  function  of  BAMT 
concentration  and  Refueling  Water 
Storage  Pool  (RWSP)  concentration.  The 
reason  for  these  changes  are  to  delete 
the  requirement  for  a  heat  tracing  circuit 
in  the  BAMTs  by  reducing  the  maximimi 
boron  concentratioa  in  the  tanks  to  less 
than  or  equal  to  3.5  weight  percent. 

Reducing  the  boron  concentration  in 
the  BAMTs  requires  that  they  maintain 
a  higher  water  volume  in  order  to  meet 
the  safe  shutdown  requirements  of 
Branch  Technical  Position  RSB  5-1. 
"Design  Requiremeats  of  the  Residual 
Heat  Removal  System."  The  volume  of 
borated  water  that  is  required  from 
these  tanks  is  shown  in  the  revision  to 
Figure  3.1-1.  Ehiring  a  natural  circulation 
cooldown  with  no  letdown  available, 
this  figure  shows  the  minimum  volume 
of  borated  water  necessary  to  maintain 
the  required  shutdown  margin  during  the 
initial  stages  of  plant  cooldown  and 
depressurization.  Once  this  volume  of 
water  has  been  depleted,  the  RWSP  is 
used  to  supply  borated  water  to  the 
RCS.  This  provides  sufficient  boron  to 
meet  the  shutdown  margin  requirements 
for  the  remainder  of  the  cooldown.  Thus, 
both  the  BAMT(8)  and  the  RWSP  are 
required  to  maintain  the  shutdown 
margin  requirements  of  Technical 
Specifications  3.1.1.1  and/or  3.1.1.2 
during  the  natural  circulation  cooldown. 

Previously,  this  specification  has 
required  at  least  one  of  the  BAMTs  to 
meet  the  requirements  of  Figure  3.1-1. 
The  prc^osed  change  will  add  the 
flexibihty  of  meeting  the  Limiting 
Conditions  for  Opetation  (LCO)  by 
combining  the  contents  of  both  BAMTs. 


This  option  was  added  because  the 
proposed  revision  to  Figure  3.1-1  allows 
the  boron  concentration  in  the  BAMTs 
to  go  as  low  as  2.25  weight  percent.  In 
this  case  the  volame  requirement  of 
approximately  14,000  gallons  cannot  be 
met  with  a  single  tank.  However,  if  the 
combined  contrats  of  both  tanks  are 
used  to  comply  with  LCO,  it  must  be 
shown  that  both  Boric  Acid  Makeup 
pumps  and  both  gravity  feed  valves  are 
OPERABLE.  This  ensures  that  both 
BAMTs  have  two  independent  flow 
paths  for  injecting  their  contents  into  the 
RCS. 

The  proposed  change  to  ACTION 
statement  "a"  of  this  specification  will 
simply  refer  to  the  actual  shutdown 
margin  Specification  (either  3.1.1.1  or 
3.1.1.2}  instead  of  requiring  the  core  to 
be  at  least  2%  subcritical  at  an  RCS 
temperature  of  200  °F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
The  NRC  staff  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration  because,  as  required  by 
the  criteria  of  10  CFR  5a92(c),  operation 
of  the  facihty  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2} 
Create  tl^  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  the 
margin  of  safety.  The  basis  for  this 
proposed  finding  is  given  below. 

(1)  Deleting  the  requirement  for  a  heat 
tracing  circuit  by  reducing  the  boron 
concentration  in  the  BAMTs  is 
accounted  for  by  increasing  the  volimie 
of  boric  add  solution  that  must  be 
contained  in  the  tanks  and  by  also 
crediting  borated  water  from  the  RWSP. 
During  a  natural  drculation  cooldown 
with  no  letdown  available  (Branch 
Technical  Position  RSB  5-1),  sufficient 
borated  water  is  available  in  the  BAMTs 
to  maintain  the  required  shutdown 
margin  while  the  plant  is  depressurized 
to  the  point  where  borated  water  from 
the  RWSP  can  be  delivered  to  the  RCS. 
This  provides  sufficient  boron  to  ensure 
the  shutdown  margin  requirements  of 
Specification  3.1.1.1  and/ or  3.1.1.2  are 
satisfied.  Since  the  safe  shutdown 
requiremrats  of  Branch  Tedmical 
Position  RSB  5-1  are  satisfied,  these 
changes  do  not  significsntly  increase  the 
probability  or  contequences  of  any 
accident  previously  evaluated. 

(2)  The  reason  for  requiring  a  heat 
tracing  circuit  was  to  ensore  that  the 
dissolved  boric  acid  wag  in  solution  and 
hence,  available  fm  injaction  into  the 
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Reactor  Coolant  System  in  the  event  of 
an  emergency.  By  lowering  the 
maximum  boric  acid  concentration  in 
the  BAMTs  to  3.5  weight  percent, 
chemical  analyses  have  shown  that  the 
boron  would  remain  in  solution  at 
temperatures  above  50  T.  Since 
requirements  are  in  place  to  ensure  that 
the  BAMT  solution  remains  above  55  °F 
when  crediting  this  source  of  borated 
water,  there  is  no  longer  a  need  for  the 
heat  tracing  circuit.  Therefore,  since  the 
boron  will  be  in  solution  and  therefore 
available  for  emergencies,  it  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

(3)  The  intent  of  this  Technical 
Specification  is  to  ensure  that  there  is 
enough  boron  available  to  maintain  the 
required  shutdown  margin  during  an 
emergency.  In  order  for  the  boron  to  be 
available,  it  must  remain  in  solution 
from  the  time  it  leaves  the  boric  acid 
makeup  tanks  until  it  reaches  the 
Reactor  Coolant  System.  Reducing  the 
maximum  boric  acid  concentration  to  3.5 
weight  percent  ensures  that  all  the 
boron  will  remain  in  solution  (as  long  as 
the  solution  temperature  is  greater  than 
50  °F)  while  increasing  the  required 
volume  in  the  tanks  ensures  there  is  a 
sufficient  amount  of  troron  available. 
Surveillance  requirement  4.1.2.8  retains 
the  requirements  to  verify  the  boron 
concentration  and  water  volume  of  the 
tanks  and  has  been  amended  to  ensure 
the  boric  acid  solution  is  greater  than  55 
°F.  Therefore,  the  proposed  change  does 
not  involve  a  signiflcant  reduction  in  the 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  the 
review  and  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  St.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  George  W. 
Knighton. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana. 

Date  of  Amendment  Request:  August 
20. 1986  as  supplemented  by  letter  dated 
October  6. 1986. 

Description  of  Amendment  Request- 
The  proposed  changes  would  revise 
Technical  Specification  3.1.2.7.  "Borated 


Water  Sources— Shutdown",  and  4.1.2.7. 
the  associated  surveillance  requirement. 
The  reason  for  the  changes  is  to  delete 
the  requirement  for  a  heat  tracing  circuit 
and  the  reference  to  Figxire  3.1-1  of  the 
Technical  Specifications  by  reducing  the 
maximum  boron  concentration  in  the 
Boric  Acid  Makeup  Tanks  (BAMTs)  to 
3.5  weight  percent.  In  place  of  the 
reference  to  Figure  3.1-1,  this 
specification  will  provide  the  required 
boron  concentration  and  water  volumes 
that  must  be  maintained  in  the  BAMTs. 

The  heat  tracing  requirements  for  the 
boric  acid  makeup  tanks  and  associated 
flow  paths  are  no  longer  necessary 
because  the  maximum  boric  acid 
concentration  in  the  tanks  has  been 
reduced  to  less  than  or  equal  to  3.5 
weight  percent.  Chemical  analyses  have 
shown  that  a  3.5  weight  percent  solution 
of  boric  acid  will  remain  dissolved  (i.e., 
will  not  precipitate  or  "plate  out")  at 
solution  temperatures  above  50  *F. 
Reducing  the  boron  concentration  in 
these  tanks  requires  that  they  maintain 
an  increased  water  volume  to  meet  the 
shutdown  margin  requirements  of 
Technical  SpeciHcation  3.1.1.Z  The 
volume  of  borated  water  necessary  to 
meet  this  requirement  is  approximately 
4.150  gallons  of  2.25  weight  percent  boric 
acid.  TTiis  amount  of  boron  is  sufHcient 
to  maintain  the  required  shutdown 
margin  during  a  xenon-&ee  cooldown 
from  200  'F  to  140  °F. 

By  reducing  the  maximum  boron 
concentration  in  the  boric  acid  makeup 
tanks,  chemical  analyses  have  shown 
that  there  is  no  longer  the  possibility  of 
the  boron  precipitating  out  of  solution  as 
long  as  the  temperature  of  the  boric  acid 
remains  above  50  °F.  Thus,  surveillance 
requirement  4.1.2.7  will  be  modified  to 
require  verification  that  the  boric  acid 
makeup  solution  is  at  a  temperature 
greater  than  55  'F  whenever  the  Reactor 
Auxiliary  Building  air  temperature  is 
less  than  55  *F.  These  changes  are 
consistent  with  other  Technical 
Specification  surveillance  requirements 
for  the  Reactor  Auxiliary  Building  (RAB) 
and  provides  approximately  5  'F  margin 
before  precipitation  of  the  boron  is 
possible.  Similarly,  changing  the 
frequency  of  the  surveillance  from  every 
seven  days  to  when  the  Reactor 
Auxiliary  Building  air  temperature  is 
less  than  55  "F  is  justified  because  it  is 
unlikely  that  the  temperature  in  the  RAB 
would  fall  below  55  °F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  to  determine 
that  these  changes  do  not  involve  a 
significant  hazards  consideration 
because,  as  required  by  the  criteria  of  10 
CFR  50.92(c).  operation  of  the  facility  in 
accordance  with  the  proposed 


amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  the 
margin  of  safety.  The  basis  for  this 
proposed  finding  is  given  below. 

(1)  Deleting  the  requirement  for  a  heat 
tracing  circuit  by  reducing  the  boric  acid 
makeup  tank  boron  concentration  is 
accounted  for  by  increasing  the  volume 
of  borated  water  that  must  be  contained 
in  the  tanks.  The  amount  of  berated 
water  that  must  be  available  is  equal  to 
approximately  4.150  gallons  of  2.25 
weight  percent  boric  acid.  This  amount 
of  boron  is  sufficient  to  maintain  the 
shutdown  margin  requirements  of 
Technical  Specification  3.1.1.2  during  a 
xenon-free  cooldown  &t)m  200  'F  to  140 
°F.  In  addition,  controls  on  the  boric 
acid  makeup  tank  temperature  ensure 
that  the  lack  of  heat  tracing  does  not 
result  in  precipitation  of  the  boron.  The 
proposed  changes,  therefore,  do  not 
significantly  increase  the  probabihty  or 
consequences  of  any  accident 
previously  evaluated. 

(2)  The  reason  for  requiring  a  heat 
tracing  circuit  was  to  ensure  that  the 
dissolved  boric  acid  was  in  solution  and 
hence,  available  for  injection  into  the 
Reactor  Coolant  System  in  the  event  of 
an  emergency.  By  lowering  the  boron 
concentration  to  a  maximum  of  3.5 
weight  percent,  chemical  analyses  have 
shown  there  is  no  possibility  of  the 
boron  precipitating  out  of  solution  as 
long  as  the  temperature  of  the  boric  acid 
remains  above  50  T;  thus  there  is  no 
longer  a  need  for  heat  tracing.  Since  the 
boron  will  be  in  solution  when  the 
BAMT  flowpaths  are  credited  and  will 
therefore  be  available  for  emergencies, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fit)m  those  previously 
evaluated. 

(3)  The  intent  of  this  Technical 
Specification  is  to  ensure  there  is 
enough  boron  available  to  achieve  and 
maintain  the  required  shutdown  margin 
during  an  emergency  when  the  BAMT 
fiowpaths  are  credited.  In  order  for  the 
boron  to  be  available,  it  must  remain  in 
solution  from  the  time  it  leaves  the  boric 
acid  makeup  tanks  until  it  reaches  the 
Reactor  Coolant  System.  Previous 
analyses  have  shown  that  by  reducing 
the  boric  acid  concentration  to  a 
maximum  of  3.5  weight  percent,  the 
boron  will  remain  in  solution  at 
temperatures  above  50  *F.  By 
compensating  for  the  reduction  in  boron 
concentration  by  increasing  the  volume 
available  in  the  boric  acid  makeup  tanks 
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there  is  a  auffidenl  aawuat  of  boron  to 
raamtain  the  shutdown  bmf^ 
requirements  of  Technical  Specification 
X1.1A  Surveillance  requirement  4.1.2  J 
retains  the  requiresoents  to  verify  the 
boron  concentration  and  water  volume 
of  the  tanks  and  has  been  amended  to 
ensure  that  the  boric  acid  solution  is 
always  greater  than  55  T.  Therefore,  the 
^ect  of  the  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  the 
review  and  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  SL,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  George  W. 
Kni^ton. 

Louisiana  Power  and  Light  Company, 
Dockat  No.  50-382.  Waterford  Steam 
Elecbk  Statioa.  Unit  3,  St  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  October 
1,1906. 

Description  of  Amendment  Request: 
The  proposed  changes  would  revise 
Technical  Specification  2.1.1.1,  "Safety 
Limits.  Reactor  Core— E»*JKl";  2.2.1, 
"Safety  Limits,  Reactor  Trip  Setpoints"; 
and  the  associated  Bases  to  these 
Specifications.  The  reason  for  the 
proposed  changes  is  to  account  for  a 
different  method  of  treating 
uncertainties  in  the  CE-1  heat  fiux 
correlation  and  Departure  from  Nucleate 
Boiling  Ratio  (DN6R)  calculation  as 
applied  to  the  16  x  16  fuel  assemblies  of 
Waterford  3.  ^>ecifically.  the  proposed 
changes  would  combine  the 
uncertainties  associated  with  fuel 
manufeicturing  variations,  as  well  as 
certain  thermal-hydraulic  uncertainties, 
using  the  methodology  associated  with 
the  Statistical  Combinaticm  of 
Uncertainties  (SCU).  These  methods 
have  been  |»eviously  applied  on  othor 
Combustion  Engineering  plants  and 
have  been  approved  by  the  NRC. 

Use  of  the  SCU  methodology  results  in 
an  increase  in  the  minimum  aiiowabie 
value  of  the  DNBR  safety  limit  and  the 
reactor  trip  setpoint  for  DNBR  from  a 
value  of  1.205  to  a  Cycle  2  value  of  1.2fi0. 
The  proposed  new  value  would  ensure, 
with  a  95%  confidence  level  that  if  the 
hot  channel  in  the  core  refiches  the 
DNPP  safety  limit,  there  is  still  a  95% 


probabihty  that  departure  from  nucleate 
boiling  has  not  occvrred.  This  is  the 
same  probalnlity/confidence  level  that 
applied  to  the  1.205  DNBR  value  that 
was  used  during  Cycle  1.  Thus,  although 
some  uncertainties  would  be  removed 
from  the  actual  Core  Protection 
Calculator  (CPC)  calculation  of  core 
heat  flux  (and  corresponding  DNBR], 
they  are  factored  into  the  determination 
of  the  reactor  trip  setpoint  for  low  DNBR 
as  well  as  the  associated  DNK'  Safety 
Limit. 

The  proposed  changes  would  also 
modify  the  pressurizer  pressure  range 
over  which  the  DNBR  algorithm  used  by 
the  CPCs  is  valid.  The  new  range  would 
be  from  1860  to  2375  psia  and  would  be 
only  slightly  different  from  the  range 
used  during  Cycle  1  (1845  to  2355  psia). 
The  purpose  of  these  proposed  changes 
is  to  make  the  Waterford  3  parameter 
range  consistent  with  ranges  for  other 
plants  that  utilize  the  CPC  system.  In 
addition,  the  licensee  has  requested  that 
NOTE  6  to  Table  2.2-1  be  deleted.  This 
is  consistent  with  a  previously  issued 
license  amendment  for  Waterford 
(Amendment  No.  5,  dated  May  3a  1986), 
in  which  the  list  of  CPC  Addressable 
Constants  was  deleted.  The  CPC 
software  has  been  designed  with 
automatic  acceptable  input  checks 
against  limits  that  are  specified  by  the 
CPC  functional  design  specifications. 
Thus,  inclusion  of  the  addressable 
constants  and  software  limit  v£due 
described  in  NOTE  6  is  redundant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration  because,  as  required  by 
the  criteria  of  10  CPR  5a92(c),  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not*  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated:  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  the 
margin  of  safety.  The  basis  for  this 
proposed  finding  is  given  below. 

(1)  The  proposed  changes  to  the  DNBR 
and  CPC  DNBR-Low  trip  setpoint  have 
been  considered  in  all  transients  that 
require  protection  by  the  low  DNBR  trip. 
In  addition,  those  design  basis  accidents 
which  use  the  safety  limit  setting  to 
predict  the  number  of  fuel  pins  which 
experience  DNB  have  been  evaluated 
using  the  new  limit  of  1.260.  All 
Anticipated  Operational  Occurrences 
(AOO's)  result  in  a  DNBR  which 
remains  above  the  Cycle  2  safety  limit  of 
1.26.  All  accidents  which  result  in  a 


DNBR  less  than  1.26  have  been 
evaluated  to  ensure  acceptable  fuel 
performance  and  that  the  off-site  doses 
do  not  exceed  the  guidelines  specified  in 
10  CFR  Part  100.  Thus,  the  i»oposed 
changes  will  not  significantiy  increase 
the  probability  or  consequences  of  any 
accident  {weviously  evaluated. 

(2)  The  proposed  changes  do  not 
affect  the  logic  used  by  the  CPC's  to 
perform  their  design  function  of 
protecting  the  core  fi'om  a  violation  of 
Speafied  Acceptable  Ftel  Design  Limits 
(SAFDL's)  during  an  AOO.  Several  of 
the  uncertainties  used  in  the  CPC 
calculation  of  hot  channel  DNBR  have 
been  removed  from  the  actual  heat  fiux 
calculation  and  statistically  combined 
with  other  uncertainties  to  determine  a 
new  DNBR  safety  limit  and  DNKt-Low 
trip  setpoint.  The  new  safety  limit 
provides  the  same  probability/ 
confidence  level  that  DKB  will  not  occur 
during  an  AOO.  Thus,  the  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  The  intent  of  the  DNBR  safety  bmit 
and  CPC  DNBR4.0W  trip  is  to  prevent 
overheating  of  the  fiid  cladding  and 
possible  cladding  perforatitm  which 
would  result  in  the  release  of  fission 
products  to  the  reactor  coolant.  This  is 
accomplished  by  maintaining  the  DNBR 
in  the  hottest  coolant  chaimel  in  the  core 
at  a  value  greater  than  the  safety  limit 
during  normal  operation  and  all  AOO's. 
The  CPCs  perform  diis  protective 
function  by  continuous^  monitoring  the 
DNBR  m  the  "hot  channel".  The 
proposed  changes  made  to  the  CPC's 
(i.e.,  removal  of  some  uncertainties) 
have  been  taken  into  account  in  the  SCU 
methodology  by  increasing  the  DNBR 
Safety  Limit/Trip  Setpoint  from  1.205  to 
1.260.  This  limit  ensures,  with  a  95/95 
probability/confidence  level,  that  the 
hot  channel  will  not  experience  DNB 
during  an  AOO.  Thus,  me  proposed 
changes  will  not  involve  a  significant 
reduction  of  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  the 
review  and  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  LakefironI, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensees  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittinan,  Potts  and 
Trowbridge,  2300  N  St.,  NW., 
Washington.  DC  20037. 

NRC  Project  Director  George  W. 
Kni^ton. 
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Louniuui  Power  and  Liglit  Company, 
Docket  No.  50-382,  Watarf  onl  Staan 
Electric  Station.  Unit  S,  St  Charies 
Pariih.  Louisiana. 

Date  of  Amendment  Request  October 
1. 1986. 

Description  of  Amendment  Request: 
The  proposed  changes  would  revise 
Table  3J3.Z  of  Technical  Specification 
3.3.1.  "Reactor  Protective 
Instnunentation  Response  Times".  The 
reason  for  this  change  is  to  ensure  that 
the  response  times  associated  with  the 
Core  Protection  Calculator  (CPC) 
calculation  of  a  low  Oepartiu-e  from 
Nuclear  Boiling  Ratio  (DNBR),  high 
Local  Power  Density  [LPD]  or  low 
reactor  coolant  pump  shaft  ^eed 
reactor  trip  are  consistent  %vith  the 
values  used  in  the  Cycle  2  safety 
analysis.  The  current  values  of  the 
subject  response  times  represrait  the 
conservatively  long  delay  times  that  had 
to  be  assumed  for  the  Cycle  1  safety 
analysis  since  plant  specific 
measurements  were  not  available.  They 
were  adequate  to  satisfy  the  acceptance 
criteria  for  low  DNBR  and  high  LPD 
during  the  limiting  transients  that  were 
analyzed  for  Cycle  1. 

The  proposed  CPC-related  response 
times  for  Cycle  2  would  be  shorter  (ie^ 
faster),  than  those  used  for  Cycle  1. 
These  values  have  been  justified  by  the 
Cycle  2  safety  analysis  and  are  well 
within  the  actual  response  times 
measured  prior  to  and  during  Cycle  1. 
Although  these  changes  are  not  required 
for  all  the  instruments  shown  in  the 
proposed  change  to  Table  3.3-2.  the 
licensee  has  requested  the  changes  at 
this  time  to  eliminate  unnecessary 
conservatisms  in  anticipation  of 
potentially  less  favorable  core 
parameters  in  future  cycles. 

The  proposed  increase  in  die  hot  and 
cold  leg  resistance  temperature  detector 
(RTD]  response  times  is  requested  to 
account  for  the  potential  degradation  of 
the  RTD  response  times  that  have  been 
observed  at  other  plants.  This  proposed 
change  will  increase  the  likelihood  that 
field  measurements  made  on  RTD 
response  times  will  satisfy  the  Technical 
Specifications  for  Cycle  2  and  fixture 
cycles.  In  addition,  the  footnote  labeled 
"**"  which  follows  Table  3.3.2  has  been 
revised.  The  actual  response  time  testing 
of  these  instruments  in  the  field  includes 
the  time  delay  associated  with  the 
opening  of  the  reactor  trip  breakers; 
hence,  the  footnote  has  been  revised  to 
reflect  this.  The  Cycle  2  safety  analysis 
was  performed  with  the  proposed 
response  times  discussed  above;  and  die 
less  favorable  core  parameters  that 
result  from  an  18-month  fuel  cycle,  and 


resulted  in  all  applicable  acceptance 
criteria  being  satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration  because,  as  required  by 
the  criteria  of  10  CFR  S0.92(c),  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  fiom  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  die 
margin  of  safety.  The  basis  for  this 
proposed  finding  is  given  below. 

(1)  The  anticipated  operational 
occurrences  (AOO's)  and  accidents  that 
require  die  CPCS  to  respond  with 
shorter  (faster)  response  times  than 
those  listed  in  the  current  Technical 
Specification  3.3.1  (Table  3.3-2)  are:  (1) 
Tbe  loss  of  load  from  one  steam 
generator  (i.e.,  spurious  closure  of  a 
main  steam  isolation  valve),  which  is 
dependent  upon  the  marimiim  response 
time  of  die  cold  leg  temperature 
instrumentation  and  interoal  processing 
of  that  signal  by  the  CPC's;  (2)  the  CEA 
withdravral  and  steam  line  break,  which 
are  dependent  upon  the  maximum 
response  times  of  die  neutron  flux 
power  input  from  the  ex-core  detectors; 
and  (3)  the  loss  of  flow,  which  is 
dependent  upon  the  maYimnni  response 
time  of  the  reactor  coolant  pump  shaft 
speed  signals.  These  events  were 
anal3rzed  using  response  times 
consistent  with  the  proposed  diange  to 
Table  3.3-2  and  the  less  favorable  Cyde 
2  core  parameters  during,  the  Cycle  2 
safety  analysis.  The  results  of  these 
analyses  an  presented  in  Section  7  of 
the  Reload  Analysis  Report  and  show 
that  die  events  are  either  bounded  by 
the  Cycle  1  safety  analysis  or  they  are 
within  the  acceptance  criteria  specified 
by  the  appropriate  sections  of  the  NRC 
Standard  Review  Plan.  Ihus,  the 
proposed  changes  wrill  not  significandy 
increase  the  probability  or 
consequences  of  any  accident 
previously  evaluated; 

(2)  The  proposed  changes  are 
primarily  a  result  of  dianges  in  the 
Cycle  2  core  parameters  and  the 
subsequent  reevaluation  of  the  limiting 
AOO's.  There  has  been  no  physical 
change  to  plant  systems,  structures  or 
components.  Hie  only  change  to  plant 
procedures  will  be  a  tightening  of  the 
acceptance  criteria  that  must  be 
satisfied  when  performing  surveillance 
testing  to  verify  the  response  times 


associated  with  internal  CPC 
processing.  Thus,  the  proposed  changes 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

(3)  The  intent  of  Table  3.3-2  is  to 
ensure  that  the  appropriate  Engineered 
Safety  Feature  Actaation  and/or  reactor 
trip,  which  is  associated  with  each 
protection  system  diamiel,  is  completed 
within  the  time  limit  assumed  in  the 
safety  analysis.  In  ttiis  case,  the 
response  times  assumed  for  the  Cycle  2 
safety  analysis  were  somewhat  faster 
than  those  used  in  the  Cycle  1  analysis. 
Thus,  in  order  to  ensure  die  Cycle  2 
analysis  is  valid,  the  actual  response 
times  must  be  less  than  or  equal  to  the 
proposed  change  to  Table  3.3-2.  Since 
the  Cyde  2  safety  analysis  has  shown 
acceptable  resnito  using  die  response 
times  listed  in  die  proposed  diange  to 
Table  3.3-2.  there  will  not  be  a 
significant  reduction  in  the  margin  of 
safety. 

Ihe  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  the 
review  and  die  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  ^q..  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  St.  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  George  W. 
Knighton. 

Louisiana  Power  and  li^  Company, 
Dodiet  No.  5B-S82,  Waterfbrd  Steam 
Electric  Station.  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  Amendment  Request  October 
1, 198& 

Description  of  Amendment  Request 
This  is  a  request  to  revise  Technical 
Specification  B3/4.U  and  3.1.3.6, 
"Movable  Control  Assemblies"  and 
"Regulating  CEA  Insertion  Limits", 
respectively. 

Technical  Specification  3.1.3.6 
imposes  limits  on  the  allowable  position 
of  the  regulating  Control  Element 
Assembly  (CEA)  groups  and  on  the 
allowable  duration  within  a  given 
position  range.  The  CEA  insertion  limits 
are  given  by  Figure  3.1-2.  The  proposed 
change  ivill  increase  the  maximum 
allowable  insertion  of  Group  6  by  7.5 
inches  during  long  term  steady  state 
operation.  It  would  also  reduce  the 
allowable  insertion  during  transient 
operation  for  Groups  5  and  6  above  20% 


I 

41862  Federal  Register  /  Vol.  51.  No.  223  /  Wednesday,  November  19.  1986  /  Notices 


power.  Between  zero  and  20%  power, 
insertion  of  Group  4  would  be  limited  to 
60  inches. 

Technical  Specification  3.1.3.6 
provides  protection  against  a  CEA 
ejection  event.  During  such  an  event, 
limits  are  generally  placed  on  how  far 
CEA's  may  be  inserted  into  the  core  in 
order  to  hmit  the  event  consequences — 
i.e.,  the  greater  the  insertion,  the  larger 
the  positive  reactivity  addition  during  a 
rod  ejection.  Because  of  the  slightly 
higher  fuel  enrichments  for  Cycle  2,  a 
slight  increase  in  ejected  rod  reactivity 
would  be  expected  in  comparison  to 
Cycle  1.  The  proposed  change  to  Figure 
3.1-2  will  modify  the  insertion  limits 
with  respect  to  Cycle  1  to  ensure  that 
the  consequences  of  the  Cycle  2  CEA 
ejection  are  bounded  by  the  Cycle  1 
analysis  presented  in  the  FSAR. 

Axial  Shape  Index  (ASI).  control  is 
necessary  during  low  power  operation. 
ASI  control  can  be  provided  by 
maneuvering  Groups  5  and  6  essentially 
tip-to-tip  within  the  limits  established  by 
the  proposed  change  to  Figure  3.1-2.  An 
additional  statement  is  proposed  to  be 
included  in  the  Bases,  B3/4.1.3  to  clarify 
that  this  operation  is  permissible,  and 
that  proper  protection  against  sequence 
error  is  provided  for  by  the  Core 
Protection  Calculators. 

Basis  for  proposed  no  significant 
hazards  consideration  determination; 
The  NRC  staff  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration.  As  required  by  the 
criteria  of  10  CFR  50.92(c),  a  proposed 
change  to  an  operating  license  involves 
no  signiHcant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  signiflcant  increase  in 
the  probability  or  consequences  of  any 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  or  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  the 
margin  of  safety.  The  basis  for  this 
proposed  finding  is  given  below. 

(1)  The  proposed  change  to  Figure  3.1- 
2  allows  less  flexibility  during  operating 
at  and  during  approach  to  steady  state 
full  power  operation.  The  Cycle  1  Safety 
Analysis  remains  the  bounding  analysis 
for  the  CEA  ejection  event.  Therefore, 
there  will  be  no  significant  increase  in 
the  probability  or  consequences  of  any 
accident  previously  evaluated.  The 
proposed  change  to  the  Bases  is  a 
statement  of  clarification  for  operation 
under  analyzed  conditions. 

(2)  The  proposed  change  to  the 
operating  restrictions  on  CEA  insertion 
limits  remains  bounded  by  the  Cycle  1 
analysis  and,  therefore,  does  not  create 


any  new  fault  or  accident  path.  As  such, 
it  cannot  create  a  new  or  different  kind 
of  accident  than  any  previously 
evaluated.  The  statement  in  the  Bases 
provides  clarification  for  operation 
under  analyzed  conditions. 

(3)  The  proposed  change  of  Figure  3.1- 
2  ensures  that  the  Cycle  2  CEA  ejection 
event  is  less  limiting  than  the  Cycle  1 
event.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  As  clarification, 
the  statement  in  the  Bases  has  no  impact 
on  any  safety  margins. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
77511)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (iii)  relates  to  a  change 
resulting  from  a  nuclear  reactor  core 
reloading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  the  Technical 
Specifications,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  Technical 
Specifications  and  regulations  are  not 
significantly  changed,  and  that  the  NRC 
has  previously  found  such  methods 
acceptable. 

The  proposed  change  to  Figure  3.1.2  is 
similar  to  Example  (iii),  since  this 
change  directly  results  from  the 
Waterford  3  Cycle  2  reload,  and  is 
bounded  by  the  Cycle  1  CEA  Ejection 
Analysis. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  on  the 
review  and  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St.,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  George  W. 
Knighton. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  October 
1, 1986. 


Description  of  amendment  request: 
The  proposed  changes  would  revise 
ACTION  statement  "b"  to  Technical 
Specification  3.3.3.10,  "Radioactive 
Effluent  Monitoring  Instrumentation", 
and  ACTION  statements  28,  29  and  30  to 
Table  3.3-12  of  that  same  Specification. 
The  reason  for  the  proposed  changes  is 
to  clarify  the  wording  of  the  ACTION 
statements  such  that  there  is  no 
confusion  as  to  what  actions  must  be 
taken  when  the  minimum  channels 
OPERABLE  requirements  of  Table  3.3- 
12  are  not  satisfied. 

ACTION  statement  "b"  will  be 
clarified  by  providing  a  30-day  time 
period  in  which  to  restore  any  required 
monitoring  instrumentation  (hsted  in 
Table  3.3-12)  to  OPERABLE  status  or,  if 
unsuccessful,  to  explain  in  the  next 
Semi-annual  Effluent  Release  Report 
why  the  instrument  was  not  restored  in 
the  specified  time.  Additional 
clarification  will  be  added  by  including 
a  statement  that  allows  releases  to 
continue  as  long  as  the  specified 
ACTIONS  of  Table  3.3-12  are  continued. 
This  change  is  consistent  with  the 
proposed  Revision  3  to  NUREG-0472 
(Standard  Radiological.  Effluent 
Technical  Specifications  for  PWRs)  in 
which  the  intent  is  to  eliminate  the  need 
for  a  Licensee  Event  Report  (LER) 
simply  because  the  required 
instrumentation  could  not  be  restored  to 
OPERABLE  status  within  the  specified 
time.  The  concentration  of  radionuclides 
released  will  remain  within  the  limits 
specified  in  Technical  Specification 
3.11.1  and  10  CFR  Part  20  Appendix  B 
because  the  proposed  changes  require 
that  the  ACTIONS  specified  in  Table 
3.3-12  prior  to  and  during  any  liquid 
effluent  releases  are  continued.  This  will 
ensure  that  the  levels  of  radioactive 
materials  in  bodies  of  water  in 
unrestricted  areas  will  not  result  in 
exposures  to  any  member  of  the  general 
public  in  excess  of  3  raillirems  to  the 
total  body  or  10  millirems  to  any  organ. 
This  is  in  accordance  with  10  CFR  50 
Appendix  I,  Section  II JV. 

ACTION  statements  28,  29  and  30  to 
Table  3.3-12  will  be  clarified  by 
removing  any  referenoe  to  a  specified 
time  period  and  replacing  it  with  a 
provision  that  best  efforts  be  made  to 
repair  the  required  instrumentation.  In 
addition,  the  last  statement  of  ACTION 
statement  28  will  be  deleted  since  it  is 
already  clear  that  releases  through  a 
specific  pathway  may  not  occur  if  the 
two  conditions  of  this  ACTION 
statement  can  not  be  satisfied. 

This  change  is  being  proposed  in 
order  to  make  the  ACTION  statements 
of  Table  3.3-12  consistent  with  the 
proposed  change  to  ACTION  statement 
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"b".  That  is,  since  the  proposed  change 
to  ACTION  statement  "b"  will  define 
the  time  limits  and  reporting 
requirements  that  must  be  adhered  to 
whenever  the  minimum  number  of 
channels  OPERABLE  is  less  than  that 
required  by  Table  3.3-12.  there  is  no 
need  to  repeat  them. 

All  proposed  changes  meet  the  intent 
of  10  CFR  Part  50,  Appendix  A  General 
Design  Criteria  6a  63  and  64,  which 
require  a  means  to  control  and  monitor 
all  radiological  storage  areas  and 
releases  to  the  environment  during 
normal  operation,  including  anticipated 
operational  occurrences  and  postulated 
accidents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  that  die 
proposed  changes  do  not  involve  a 
significant  hazards  consideration 
because,  as  required  by  the  criteria  of  10 
CFR  S0.92(c),  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated;  or  (2]  Create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3]  Involve  a  significant 
reduction  in  the  margin  of  safety.  The 
basis  for  this  proposed  Hndlng  is  given 
below. 

(1)  Hie  proposed  changes  to  the 
technical  specifications  are 
administrative  and  do  not  affect  the 
manner  in  which  the  plant  is  operated. 
The  changes  are  meant  to  define  the 
time  limits  and  reporting  requirements 
that  must  be  adhered  to  whenever  die 
minimum  channels  OPERABLE 
requirements  of  Table  3.3-12  are  not 
satisfied  and  therefore,  do  not  have  an 
effect  on  any  of  the  accident  analyses. 
Thus,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  The  proposed  changes  are  meant 
to  clarify  the  ACTION  statements  of 
Technical  Specification  3.3.3.10  and  do 
not  make  any  changes  to  the  facility  or 
to  the  operating  procedures.  Since  die 
liquid  radiological  effluents  have  no  new 
pathways  to  the  environment  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  intent  of  the  technical 
specification  is  to  comply  with  General 
Design  Criteria  ea  63  and  64  by 
requiring  a  means  to  monitor  and 
control  radiological  storage  areas  and 
releases  to  the  environment  Normally 
this  is  accomplished  using  on-line 
instrumentation;  however,  in  the  event 


that  the  required  instruments  are  not  in 
service,  compliance  with  these  criteria  is 
ensured  by  following  the  appropriate 
ACTION  statements.  Since  the  proposed 
changes  to  the  ACTION  statements  are 
administrative,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

As  the  changes  requested  by  the 
licensee's  October  1, 1986  submittal 
satisfy  the  criteria  of  50.92,  it  is 
concluded  that  (1)  The  proposed 
changes  do  not  constitute  a  significant 
hazards  consideration  as  defined  by  10 
CFR  50.92;  (2)  diere  is  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by  the 
proposed  changes;  and  (3]  this  action 
will  not  result  in  a  condition  whidi 
significandy  alters  the  impact  of  the 
station  on  the  environment  as  described 
in  the  NRC  Final  Environmental 
Statement. 

Local  public  document  room  location: 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront  New 
Orleans,  Louisiana  70122. 

Attorney  for  Licensee:  Mr.  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  George  W. 
Knighton. 

Mafaie  Yairicae  Atomic  Power  Compeny, 
Dodiet  No.  56-369,  Maine  Yankee 
Atonrii:  Power  Station,  Lincoln  County, 
Maine 

Date  (rf  amendment  request  April  3, 
1981,  as  supplemented  April  10, 1984  and 
September  12. 1965. 

Description  of  amendment  request 
The  ammdment  would  revise  the  testing 
requirements  for  hydraulic  shock 
suppressors  (snubbers)  and  add 
requirements  for  mechanical  snubber 
operability  and  testing.  The  proposed 
changes  were  made  in  response  to  an 
NRC  request  to  upgrade  the  testing 
requirements  for  all  safety-related 
snubbers  to  ensure  a  higher  degree  of 
operability.  The  changes  involve: 
Clarifying  the  fi«quency  for  visual 
inspections,  statii^  the  requirements  for 
functional  testing  of  snubbers  which 
visually  appear  inoperable,  the  inclusion 
of  a  formula  for  the  selection  of 
representative  sample  sizes,  the 
clarifying  of  the  testing  acceptance 
criteria,  and  revising  the  method  of 
snubber  listing  to  incorporate  mote 
informatioiL 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (51  FR  7751).  The  examples  of 
actions  involving  no  significant  hazards 


considerations  include  changes  that 
constitute  additional  limitations  or 
restrictions  in  the  Technical 
Specifications.  The  proposed  changes 
revise  sections  of  the  Technical 
Specifications  related  to  the  hydraulic 
snubbers  to  clarify  requirements  and 
include  additional  testing  and 
incorporate  both  operability  and  testing 
requirements  for  mechanical  snubbers. 
The  requested  changes  upgrade  the 
requirements  for  hydraulic  snubbers  and 
add  requirements  for  mechanical 
snubbers. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  Sa92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  si^uficant  reduction  in  a 
margin  of  safety. 

The  proposed  change  adds  additional 
and  more  restrictive  limiting  conditions 
for  operation  while  the  reactor  is  shut 
down  and  decay  heat  is  being  removed 
by  the  residual  heat  removal  (RHR) 
system.  The  change  provides  the  same 
seismic  protection  for  the  reactor 
cooling  systems  during  shut  down 
conditions  as  is  provided  during  power 
operation.  The  remaining  changes 
enclosed  are  administrative  in  nature 
and  do  not  affect  the  design  or  operation 
of  the  Maine  Yankee  plant  Based  on  the 
above,  the  staff  proposes  to  determine 
that  the  proposed  amendment  would 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  Wiscasset  Maine. 

Attorney  for  licensee:  J.  A.  Ritscher, 
Esq.,  Ropes  and  Gray.  225  Franklin 
Street  Boston,  Massachusetts  022ia 

NRC  Project  Director  Ashok  C. 

i  DfiLuCUkUa 

Mmne  Yankee  Atomic  Power  Company, 
Docket  No.  56-369,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Mauie 

Date  of  application  for  amendment 
October  16, 1965. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
Technical  Specification  3.6  which 
pertains  to  the  requirement  for 
emergency  diesel  generator  testing  in 
the  event  that  any  component  of  one 
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train  of  the  emergency  core  cooling 
system  (ECCS)  becomes  inoperable. 
This  proposed  amendment  to  the 
Technical  Specification  would  delete 
that  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signiHcant  hazard  exists  as  stated  in  10 
CFR  50.92(2).  10  CFR  50.91  requires  that 
at  the  time  a  licensee  requests  an 
amendment  it  must  provide  to  the 
Commission  its  analysis,  using  the 
standards  in  10  CFR  50.92,  about  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
following  analysis  has  been  performed 
by  the  licensee: 

We  have  perfonned  an  evaluation  in 
accordance  with  10  CFR  50.91(a)(1)  to 
determine  whether  this  proposed  change 
involves  a  significant  hazards  consideration 
as  defined  by  10  CFR  50.92.  A  summary  of  our 
evaluation  follows. 

The  accidents  analyzed  in  the  Maine 
Yankee  Final  Safety  Analysis  Report  (FSAR) 
were  evaluated.  It  was  concluded  that  the 
proposed  change  would  not  cause  a 
significant  increase  in  the  probability  or 
consequences  of  the  accidents  analyzed  in 
the  FSAR.  In  fact,  based  on  industry  data  and 
the  Staffs  evaluation  in  [Generic  Letter  84- 
15|,  limiting  the  number  of  cold  starts  as 
proposed  helps  ensure  higher  diesel  generator 
reliability  by  eliminating  excessive  testing 
that  degrades  diesel  engines.  The 
consequences  of  a  loss  of  coolant  accident 
are  not  affected  by  the  proposed  change  since 
the  reliability  of  the  diesel  generators 
continues  to  be  adequately  demonstrated 
through  required  testing. 

The  proposed  change  does  not  create  the 
possibility  of  a  different  kind  of  accident 
from  any  previously  analyzed  since  the 
elimination  of  excessive  diesel  generator 
testing  minimizes  diesel  engine  degradation. 

Furthermore,  the  requirement  to  test,  within 
two  hours,  the  remaining  ECCS  component 
subsystem  if  the  respective  subsystem  in  the 
redundant  train  becomes  inoperable  and  the 
inoperable  system  restored  to  operable  status 
within  72  hours  of  discovering  the 
nonconformance,  maintains  the  margin  of 
safety  necessary  to  ensure  that  a  reliable 
source  of  cooling  water  exists  to  mitigate  the 
most  limiting  loss  of  coolant  accident. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
Oefermination  and  agrees  with  the 
licensee  in  that;  (1)  The  proposed 
change  would  not  cause  a  significant 
increase  in  the  probability  or 
consequences  of  the  accidents  which 
were  analyzed  in  the  FSAR  and  the 
consequences  of  a  loss  of  coolant 
accident  are  not  affected  by  the 
proposed  change  because  the  reliability 
of  the  diesel  generators  continues  to  be 
demonstrated  by  other  required  testing; 
(2)  the  proposed  change  does  not  create 


the  possibility  of  a  different  kind  of 
accident  from  any  previously  analyzed 
because  the  elimination  of  some  diesel 
generator  testing  lessens  diesel  engine 
degradation;  and  (3)  the  requirements  to 
test,  within  2  hours,  the  remaining  ECCS 
component  subsystem  if  the  respective 
subsystem  in  the  redundant  train 
becomes  inoperable,  and  to  restore  the 
inoperable  system  to  operable  status 
within  72  hours  of  discovery  of  the 
nonconformance,  maintain  the  margin  of 
safety  which  is  necessary  to  ensure  that 
a  rehable  source  of  cooling  water  exists 
to  mitigate  the  most  limiting  loss  of 
coolant  accident.  Therefore,  based  on 
this  review,  the  staff  proposes  to 
determine  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasaet  Public  Library,  High 
Street,  Wiscasset,  Maine. 

Attorney  for  licensee:  J. A.  Ritscher. 
Esq.,  Ropes  and  Gray,  225  Franklin 
Street.  Boston,  Massachusetts  02210. 

NRC  Project  Director:  Ashok  C. 
Thadani.  j 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Liqht  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  Coimty,  Pennsylvania 

Date  of  application  for  amendments: 
July  31, 1979,  as  amended  on  June  4, 
1984,  and  September  15, 1986. 

Description  of  amendment  request: 
The  proposed  change  in  the  Technical 
Specifications  (TSs)  would  revise  the 
licensee's  earlier  amendment  requests  of 
June  4, 1984  and  July  31, 1979.  The 
changes  submitted  on  September  15, 
1986  were  requested  as  a  result  of  the 
NRC  staffs  review  of  the  licensee's 
earlier  submittals.  The  licensee's 
original  response  of  July  31, 1979  was  in 
response  to  a  NRC  request  to  change  the 
Peach  Bottom  Technical  Specifications 
(TSs)  in  the  area  of  containment  purging 
dated  November  29, 1978.  The  proposed 
changes  include  the  following:  (1) 
incorporation  of  a  90-hour  purging 
restriction  and  definitions  of  conditions 
requiring  no  justification  for  purging,  (2) 
limitations  on  the  use  of  only  one  of  the 
Standby  Gas  Treatment  System  (SGTS) 
trains  during  the  power,  startup,  and  hot 
shutdown,  (3)  operability  requirements 
for  SGTS  whenever  the  purge  system  is 
in  use,  (4)  additional  action  statement 
and  surveillance  requirements  for  the 
containment  purge/vent  isolation 
valves,  and  (5)  correction  of  valve  and 
penetration  numbers  involving  purge/ 
vent  valves. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  license 
amendments  involve  significant  hazards 
considerations  by  providing  certain 
examples  which  were  published  in  the 
Federal  Register  on  March  6, 1986  (51  FR 
7751).  One  of  the  examples  (ii)  of  an 
action  involving  no  significant  hazards 
considerations  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications; 
for  example,  more  stringent  surveillance 
requirement.  The  changes  proposed  by 
this  amendment  request  fit  this  example. 
The  proposed  amendment  would  add 
limits  on  the  number  of  hours  permitted 
for  purging  operations  to  90-hours  per 
year.  The  current  TSs  have  no  time  limit 
on  purging  operations.  The  other 
changes  identified  above  would  also 
add  additional  limitations  or 
requirements  not  presently  foimd  in  the 
Peach  Bottom  TSs,  and,  therefore, 
constitute  additional  restrictions  and 
controls.  The  above  changes  are 
consistent  with  example  (ii)  of  the 
Commission's  guidance  discussed 
above. 

On  the  basis  of  the  above,  the 
Commission  has  made  a  proposed 
determination  that  tht  amendment 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harritburg, 
Pennsylvania  17128. 

Attorney  for  Licensee:  Troy  B. 
Cormer,  Jr.,  Esquire,  1747  Pennsylvania 
Avenue,  NW.  Washington.  DC  20006. 

NRC  Project  Director  Daniel  R. 
Muller. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-34^  Trojan  Nuclear 
Plant,  Columbia  County,  Oiregon 

Date  of  amendment  request-  January 
30, 1984.  as  revised  and  supplemented 
September  23. 1965.  July  3,  August  22, 
and  October  17. 1986. 

Description  of  amendment  request- 
The  proposed  amendment  to  the 
Technical  Specification  (TS)  would 
make  numerous  changes  to  the  reactor 
trip  system  (RTS)  and  engineered  safety 
features  actuation  system  (ESFAS) 
instrumentation  requirements.  More 
specifically: 

(a)  Operating  License  Section  2.C(3) 
and  Specifications  2.2.1  and  3/4.3.1 
would  be  editorially  revised  to  remove 
unnecessary  numerals  from  the 
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Specification  numbers,  and  correct  the 
referencing  of  Specification  3/4.3.2. 

(b)  Specification  2.2.1  Bases  for  the 
following  instrumentation,  would  be 
editorially  revised  to  clarify  their 
function;  Intermediate  and  Source  Range 
Neutron  Flux,  Pressurizer  Pressure  and 
Water  Level,  Loss  of  Flow,  Reactor 
Coolant  Pump  Buses,  Turbine  Trip  and 
Auto  Safety  Injection  Input. 

Specification  2.2.1  Bases  for  the 
following  instrumentation  would  be 
editorially  revised  to  clarify  the 
descriptions  to  be  more  consistent  with 
their  design  and  accident  analysis 
assumptions;  Power  Range  Neutron 
Flux,  Steam  Flow/Feedwater  Flow 
Mismatch,  Low  Steam  Generator  (SG) 
Water  Level,  and  Reactor  Coolant  Pump 
(RCP)  Breaker  Position. 

(c)  Specification  3.0.3  would  be 
revised  to  reflect  the  time  required  to 
achieve  a  particular  MODE  of  operation, 
consistent  with  that  stated  in  the 
Westinghouse  Standard  Technical 
Specifications  (STS). 

(d)  Table  3.3-1  Reactor  Trip  System 
Instrumentation  would  be  revised  to 
clarify  the  Action  Statements,  and  to 
provide  consistency  with  Action 
Statements  stated  in  the  STS  and  model 
technical  specifications  provided  by  the 
staff  in  a  letter  to  the  Westinghouse 
Owners  Group  (WOG)  dated  July  24, 
1985;  would  revise  and  clarify  the 
Action  Statement  for  the  following 
Functional  Units  to  be  consistent  with 
the  STS:  Overtemperature  delta-T, 
Overpower  delta-T,  Pressurizer 
Pressure-Low  and  Pressurizer  Level- 
High  Trips,  and  RCP  Breaker  Position 
Trip;  would  invoke  "Limiting.  Condition 
for  Operation  (LCO)  3.0.4  not 
applicable"  for  the  following  Functional 
Units,  to  be  consistent  with  the  STS: 
Power  Range  Neutron  Flux  Trips, 
Pressurizer  Pressure-High.  Loss  of  Flow, 
SG  Level-Low  Low,  Steam  Flow/ 
Feedwater  Flow  Mismatch  Coincident 
with  Low  SG  Level,  and  RCP  Trips; 
would  provide  minor  editorial 
clarifications  for  Auto  Safety  Injection 
Input.  Reactor  Trip  Breakers  and 
Automatic  Trip  Logic,  Turbine  Trip- 
Turbine  Stop  Valve  Closure.  P-13 
Interlock,  and  surveillance  requirements 
for  those  RTS  channels  which  are 
shared  with  ESFAS;  and  would  revise 
the  Applicable  MODES  for  Manual 
Reactor  Trip,  Intermediate  Range 
Neutron  Flux,  and  Source  Range 
Neutron  Flux,  to  be  consistent  with  the 
STS. 

(e)  Table  3.3-2  Reactor  Trip  System 
Response  Times  would  be  editorially 
revised  to  relocate  all  "not  applicable" 
trips  from  the  body  of  the  Table,  into  a 
new  Note.  Also,  the  Overtemperature 
delta-T  response  time  would  be  revised 


to  more  accurately  reflect  the  value 
associated  with  the  FSAR  accident 
analysis. 

(O'Table  4.3-1,  Reactor  Trip  System 
Instrumentation  Surveillance 
Requirements  would  be  revised  to 
change  the  Channel  Functional  Test 
from  monthly  to  quarterly;  Two 
footnotes  would  be  added  to  clarify  the 
change  in  surveillance  frequency;  the 
channel  functional  test  requirements 
and  MODE  applicability  for  the  Manual 
Reactor  Trip  would  be  revised  to  agree 
with  the  STS;  the  Channel  Functional 
Test  requirement  for  Auto  Safety 
Injection  Input  would  be  revised  to 
agree  with  the  STS;  the  Channel 
Calibration  requirements  for  Power 
Range  Neutron  Flux  and  Rates, 
Intermediate,  and  Source  Range  Neutron 
Flux  would  be  revised  to  more  closely 
agree  with  the  STS.  Also,  Specification 
4.0.4  would  be  made  "not  applicable"  for 
Source  Range  Neutron  Flux:  the 
applicable  MODES  would  be  revised  for 
the  following  Functional  Units  to  make 
them  consistent  with  the  revised  Table 
3.3-1:  Pressurizer  Pressure-Low, 
Pressurizer  Pressure-High.  Pressurizer 
Water  Level-High,  Loss  of  Flow-Single 
Loop,  Loss  of  Flow-Two  Loops,  SG 
Water  Level  Low-Low,  Steam  Flow/ 
Feedwater  Flow  Mismatch  and  Low  SG 
Water  Level,  Undervoltage-RCP, 
Underfrequency-RCP,  and  RCP  Breaker 
Position  Trip:  the  applicable  MODES  for 
the  Reactor  Trip  Breaker  and  Automatic 
Trip  Logic  would  be  revised  to  agree 
with  the  STS.  In  addition,  a  note  would 
be  added  which  would  clarify  the  source 
of  the  trip  input;  and  the  notation  will  be 
revised  to  more  closely  agree  with  the 
STS  and  with  staff  guidance,  and  to 
maintain  consistency  with  the  revised 
Table  3.3-1. 

(g)  TS  3/4.3.2  will  be  editorially 
revised  to  remove  unnecessary  numerals 
from  the  specification  number. 

(h)  Tables  3.3-3,  3.3-4.  3.3-5  and  4.3-2 
would  be  reformatted  to  specify 
requirements  for  the  actuation  logic  first, 
followed  by  the  inputs  to  the  logic. 

(i)  Table  3.3-3.  ESFAS 
Instrumentation  would  be  revised  to 
reflect  reworded  Action  Statements 
which  would  be  more  consistent  with 
the  STS.  and  editorial  changes  which 
would  improve  readability.  In  addition, 
notes  are  added  or  revised  to  clarify  the 
applicability  of  MODES,  Action 
Statements.  LCO  3.0.4.  and  clarification 
of  the  Safety  Injection  Function;  the 
Action  Statements  for  the  Functional 
Units  Injection  and  Containment  Spray 
would  be  revised  to  maintain 
consistency  with  TS  Specification 
3.6.3.1;  Containment  Isolation  will  be 
revised  to  remove  ambiguity  of 
applicable  circuits:  Containment 


Ventilation  Isolation  will  be  revised  to 
reflect  the  appropriate  testing 
requirements;  the  applicability  of 
MODES,  LCO  3.0.4,  and  Action 
Statements  for  Steam  Line  Isolation, 
Turbine  Trip  and  Feedwater  Isolation, 
and  Auxiliary  Feedwater  Pumps  Start 
would  be  revised  to  agree  with  the  STS: 
the  description  of  the  P-12  ESF  Interlock 
would  be  revised  to  correct  an  error  in 
the  Condition  and  Setpoint;  and  a 
description  of  the  P-4  and  P-14 
interlocks  would  be  added  for  clarity 
and  consistency. 

(j)  Table  3.3-4  would  be  editorially 
revised  to  be  consistent  with  Table  3.3- 
3,  and  to  clarify  the  requirements  for 
Manual  Initiation  and  Actuation  Logic. 

(k)  Table  3.3-5  would  be  editorially 
revised  to  improve  the  clarity  of  the 
Table. 

{1)  Table  4.3-2  would  be  revised  to 
reflect  changes  to  Channel  Functional 
Test  frequencies  and  applicable  modes 
which  surveillance  is  required,  that  are 
consistent  with  the  STS:  and  would 
clarify  the  Table  by  providing  notes  of 
explanation  and  by  revising  the  Table  to 
maintain  consistency  with  the  revised 
Table  3.3-3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration  if  the  proposed 
amendment  does  not;  (i)  Involve  a 
significant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated;  or  [ii]  Create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated; 
or  (iii]  Involve  a  significant  reduction  in 
a  margin  of  safety.  The  Commission  has 
also  provided  guidance  concerning  the 
application  of  these  standards  by 
providing  certain  examples  (March  6. 
1986,  51  FR  7751). 

Examples  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations  are 
"Example  (i)  A  purely  administrative 
change  to  the  technical  specifications: 
for  example  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature."  and 
"Example  (vi)  a  change  which  either 
may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review 
Plan.  .  .  ." 

The  proposed  changes  to:  Operating 
License  Section  2.C(3),  Specifications 
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2.2.1, 3/4.S.1  and  3/4.3.2;  Specification 
2.2.1  Bases:  Table  3.3-1  as  rdated  to 
editorial  darifications  for  Anto  Safety 
Injection  Input  Reactor  Trip  Breakers 
and  Automatic  Trip  Logic,  Turbine  Trip- 
Turbine  Stop  vahre  closure,  P-13  Inter- 
lock, and  sunredlance  requirements  for 
those  RTS  cliannds  whidi  are  shared 
wift  ESFAS;  Table  3.3-2;  Table  4.3-1  as 
related  to  the  clarification  of  change  in 
surveillance  fiequency;  Table  3.3-3  as 
related  to  reformatting,  the  addition  or 
revision  of  Notes  pertaining  to  the 
applicability  of  MODES.  Action 
Statements,  and  LCO  3.0.4,  changes  for 
the  description  of  the  Safety  Injection 
function.  Action  Statements  for  the 
Functional  Units  Safety  Injection  and 
Containments  Spray,  and  changes  to  the 
description  of  Containment  Isolation 
and  Containment  Ventilation  Isolation, 
clarification  of  the  P-12  ESP  Interiock, 
and  description  of  the  P-4  and  P-14 
interlocks;  Table  3  J-4;  Table  3.3-5;  and 
Table  4.3-2  as  related  to  providing  notes 
of  explanation,  and  revisions  to 
maintain  consistency  with  the  revised 
Table  3.3-3;  are  encompassed  by 
Example  (i]  since  all  of  the  changes 
either  provide  editiorial  consistency 
within  the  TS,  provide  clarification  or 
correct  errors  within  the  TS.  As  such  the 
NRC  staff  proposes  to  determine  that 
these  requested  changes  do  not  involve 
a  significant  hazards  considerations. 

The  remaining  changes  to: 
Specification  3.0.3,  Table  3.3-1,  Table 
3.3-2,  Table  3.3-3.  Table  4.3-1  and  Table 
4.3-2  fall  into  the  category  of  changes 
made  to  conform  to  the  Westinghouse 
STS,  or  with  WCAP-10271  "Evaluation 
of  StirveiUance  Frequencies  and  Out-of- 
Service  Times  for  the  Reactor  Protection 
Instrumentation  System."  The  staff,  in 
its  evaluation  of  the  STS  Rev.  4  prior  to 
its  publication,  reviewed  the  contents  of 
the  Technical  Specification.  TTie 
issuance  of  the  Westinghouse  STS  Rev. 
4  reflects  the  staff's  conclusion  that  the 
STS  revisions  were  acceptable,  and  that 
the  basis  for  the  acceptability  was  that 
the  changes  were  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan.  By  letters  dated 
February  21. 1985.  and  July  24. 1985.  the 
staff  issued  its  Safety  Evaluation 
regarding  the  specified  acceptabiUty  of 
WCAP-10271,  and  provided  model 
technical  specifications  which  were 
considered  acceptable  to  the  staff. 

The  licensee's  remaining  proposed  TS 
changes  are  encompassed  by  Example 
(vi)  since  the  proposed  changes  may 
result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously  analsrzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 


yet  the  results  of  the  changes  are  dearly 
within  all  acceptable  criteria  as 
specified  in  the  Standard  Review  Plan 
because  the  proposed  changes  are 
consistent  with  those  which  have  been 
previously  determined  to  be  acceptable 
by  the  staff.  As  Budi,  the  NRC  staff 
proposes  to  determine  that  these 
requested  changes  do  not  involve  a 
si£piificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  SW  10th  Avenue,  Portland,  Oregon. 

Attorney  for  licensee:  J.W.  Durham, 
Senior  Vice  Presidait.  Portland  General 
Electric  Company,  121  S.W.  Salmon 
Street,  Portland.  Onegon  97204. 

NRC  Project  Director:  Steven  A. 
Vaiga. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  5t-333,  James  A. 
FltzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request 
December  6, 1984,  as  supplemented 
October  20, 1986. 

Description  of  amendment  request- 
The  proposed  amendment  requests  a 
revision  to  the  Technical  Specifications 
(TS)  pertaining  to  the  following  TMI 
Action  Plan  Items  set  forth  in  NUREG- 
0737,  "Clarification  of  TMI  Action  Plan 
Requirements"  and  as  requested  by  the 
staff's  Generic  Letters  83-02  and  83-36. 
I.A.1.3.1    Limit  Overtime 
I.A.1.3.2    Shift  Manning 
II.B.3    Postaccident  Sampling 

Capability 
n.F.1.1    Noble  Gas  Effluent  Monitor 
II.F.1.2    Sampling  and  Analysis  of  Plant 

Effluents 
II.F.1.3    Containment  High-Range 

Radiation  Monitor 
II.F.1.4    Containment  Pressure  Monitor 
II.F.1.5    Containment  Water  Level 

Monitor 
II.F.1.6    Containment  Hydrogen  Monitor 
II.K.3.3    Reporting  Safety  Valve  and 

Relief  Valve  Failires  and  Challenges 
II.K.3.13    Reactor  Gore  Isolation 

Cooling.  (RCIC)  Restart 
n.K.3.22    RCIC  Suction 
II.E.4.2.7    Radiation  Signal  on  Purge 

Valves 

The  proposed  TS  changes 
corresponding  to  the  above  items  are  as 
follows: 

(a)  I.A.1.3.1— Limit  Overtime:  The 
proposed  changes  define  the  limits  on 
overtime  work  by  plant  staff  members 
performing  safety-related  functions  in 
accordance  with  the  NRC  Policy 
Statement  on  working  hours  (Generic 
Letter  82-12). 

(b)  LA.1.3.2— Shift  Manning:  The 
proposed  changes  add  an  additional 
Senior  Reactor  Operator  (SRO)  to  the 


shift  crew  to  satisfy  the  minimum  shift 
complement  requirement. 

(c)  II.B.3— Post  Accident  Sampling: 
The  proposed  changes  establish  a 
program  which  requires  implementation 
and  maintenance  of  a  post  accident 
sampling  capability. 

(d)  U.F.1.1— Noble  Gas  Effluent 
Monitor  The  proposed  changes  define 
the  instrumentation  and  cali^ation 
requirements  for  the  noble  gas  effluent 
monitors  and  actions  required  when 
these  operational  limits  are  not  met 

(e)  II.F.1.2— Sampling  and  Analysis  of 
Plant  Effluents:  The  proposed  changes 
establish  a  program  which  requires 
implementation  and  maintenance  of  a 
post  accident  sampling  capability. 

(f)  II.F.1.3— Containment  High-Range 
Monitor  The  proposed  changes  define 
the  instnmientation  and  calibration 
requirements  for  the  containment  high 
range  monitor  and  actions  required 
when  these  operational  limits  are  not 
met. 

(g)  n.F.1.4 — Containment  Pressure 
Monitor:  The  proposed  changes  define 
the  instnmientation  and  calibration 
requirements  for  the  containment 
pressure  monitor  and  also  actions 
required  when  these  operational  limits 
are  not  met. 

(h)  II.F.1.5— Containment  Water  Level 
Monitor:  The  proposed  changes  define 
the  instrumentation  and  calibration 
requirements  for  the  containment  water 
level  monitor  and  also  actions  required 
when  these  operational  limits  are  not 
met. 

(i)  II.F.1.6 — Containment  Hydrogen 
Monitor  The  proposed  changes  provide 
limiting  conditions  for  operation  (LCOI 
and  surveillance  requirements  for  the 
Hydrogen/Oxygen  Monitor. 

(j)  II.IC3.3— Reporting  Safety  Valve 
and  Relief  Valve  Failuras  and 
Challenges:  The  proposed  changes 
incorporate  the  requirement  that  an 
annual  report  of  safety/relief  valve 
challenges  be  submitted. 

(k)  n.K.3.13— RaC  Restart:  The 
proposed  changes  incorporate  the 
requirement  for  automatic  restart  of  the 
RCIC  system  on  low-low  reactor  water 
level  following  trip  of  the  system  on  high 
reactor  water  level.  Associated 
surveillance  requirements  are  also 
proposed. 

(1)  U.K.3.22— RCIC  Suction:  The 
proposed  changes  incorporate  the 
requirement  for  automatic  switchover  of 
the  RCIC  system  suction  fix>m  the 
condensate  storage  tank  to  the 
suppression  pool  when  the  condensate 
storage  tank  level  is  low.  Associated 
surveillance  requirements  are  also 
proposed. 
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(m)  II.E.4.2.7— Radiation  Signal  on 
Purge  Valves:  The  proposed  changes 
incorporate  the  requirement  that 
containment  purge  and  vent  isolation 
valves  must  close  on  a  high  radiation 
signal  following  a  release  of  radioactive 
materials  to  the  containment. 

In  addition  to  the  TS  changes 
described  above,  the  proposed 
amendment  adds  a  logic  system 
functional  test  to  the  TS  for  the  RCIC 
system  and  includes  miscellaneous 
editorial  changes  which  clarify  and 
correct  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  the  standards  in  10 
CFR  50.92  by  providing  certain  examples 
(51  FR  7751)  of  actions  likely  to  involve 
no  significant  hazards  considerations. 
One  of  the  examples  relates  to:  "(i)  A 
purely  administrative  change  to 
technical  specifications:  For  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature."  Another  example  (ii)  of 
actions  involving  no  signiflcant  hazards 
consideration  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications. 
The  modifications  to  Technical 
Specifications  in  response  to  the  above 
TMI  Action  Items  requirements,  as  well 
as  the  addition  of  a  logic  system 
functional  test  for  the  RCIC  system, 
constitute  additional  limitations, 
restrictions  or  controls  not  presently 
included  in  the  Technical  Specifications. 
Therefore,  these  proposed  changes  are 
similar  to  the  Commission's  example  (ii) 
above. 

The  various  editorial  revisions 
contained  in  the  proposed  amendment 
include  corrections  of  typographical 
errors,  changes  in  nomenclature,  and 
other  changes  intended  to  achieve 
consistency  within  the  Technical 
Specifications.  Therefore,  these  changes 
are  similar  to  the  Commission's  example 
(i)  above.  Therefore,  since  the 
application  for  amendment  involves 
proposed  changes  similar  to  examples 
for  which  no  significant  hazards 
consideration  exist,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  signiflcant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego.  Oswego, 
New  York. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  Assistant  General  Counsel,  Power 
Authority  of  the  State  of  New  York,  10 
Columbus  Circle,  New  York,  New  York 
10019. 


NRC  Project  Director:  Daniel  R. 
Muller. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A 
FitzPattick  Nuclear  Power  nant, 
Oswego  County,  New  Yoric 

Date  of  amendment  request-  October 
8. 1986. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Speciflcations  (TS)  to 
eliminate  operability  and  testing 
requirements  for  the  recirculation  pump 
discharge  bypass  valves.  These  two 
valves  and  their  associated  piping  are  to 
be  removed  during  an  upcoming 
refueling  outage. 

General  Electric,  the  reactor 
manufacturer,  has  recommended  that 
certain  BWRs,  including  FitzPatrick, 
remove  the  recirculation  bypass  valves 
and  lines.  Operating  experience  has 
shown  that  these  valves  are  not  required 
for  normal  or  emergency  operation  of 
the  recirculation  system.  Additionally, 
intergranular  stress  corrosion  cracking 
(IGSCC)  in  the  recirculation  bypass 
lines  has  been  determined  to  be  a 
generic  problem  in  BWRs  similar  in 
design  to  FitzPatrick.  Removal  of  these 
lines  will  eliminate  this  source  of 
potential  cracking.  Once  the  bypass 
valves  are  removed,  the  corresponding 
TS  regarding  operability  and 
surveillance  will  no  longer  be  needed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  Conmiission's 
Regulations  in  10  CFR  50.92,  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  signiHcant  hazards  considerations. 
To  make  this  determination  the  staff 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  transient  and  accident  analyses 
described  in  the  Final  Safety  Analysis 
Report  (FSAR)  assume  that  either  the 
recirculation  discharge  bypass  valves 
are  initially  closed,  or  else  close  upon 
accident  initiation.  Removal  of  the 
bypass  line  and  valves  is  consistent 
with  these  assumptions  and  therefore, 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Because,  the  bypass  valves 
are  not  required  for  either  normal  or 
emergency  operation  of  the  recirculation 
system,  removal  of  the  bypass  valves 
and  lines  will  not  introduce  any  new 


modes  of  failure.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  Removal  of  the  bypass  piping 
will  eUminate  the  possibility  of  IGSCC 
in  these  lines  and  thus  will  provide 
greater  assurance  of  maintaining  the 
integrity  of  the  reactor  coolant 
boundary.  Therefore,  the  margin  of 
safety  will  be  increased  rather  than 
reduced. 

Because,  it  has  been  established  that 
plant  operation  in  accordance  with  the 
proposed  amendment  would  satisfy  the 
three  above  stated  criteria  the  staff  has, 
therefore,  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  signiflcant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Penfleld  Library.  State 
University  College  of  Oswego.  Oswego, 
New  York. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  Assistant  General  Counsel.  Power 
Authority  of  the  State  of  New  York.  10 
Columbus  Circle.  New  York.  New  York 
10019. 

NRC  Project  Director:  Daniel  R. 
Muller. 

Public  Service  Electric  ft  Gas  Company, 
Docket  50-354.  Hope  Creek  Generating 
Station,  Salem  County,  New  Jersey 

Date  of  amendment  request- 
September  12. 1986. 

Description  of  amendment  request-  In 
a  letter  dated  September  12. 19^ 
supplemented  and  revised  by  letter 
dated  September  22, 1986,  the  Ucensee 
requested  an  amendment  to  Hope  Creek 
Generating  Station  Technical 
Specifications  (TS)  3/4.3.7.9  and  3/ 
4.3.7.10.  Technical  Specifications  3/ 
4.3.7.9  and  3/4.3.7.10  address  radioactive 
liquid  effluent  monitoring 
instrumentation  and  radioactive  gaseous 
effluent  monitoring  instrumentation, 
respectively. 

The  ACTION  statements  of  these  TS 
require  that  with  less  than  the  minimum 
number  of  effluent  monitoring 
instrumentation  channels  operable, 
effluent  releases  via  the  pa^way  may 
continue  for  up  to  30  days,  provided  that 
alternative  measurement  techniques  are 
employed.  After  30  days,  the  TS  calls  for 
terminating  releases,  requiring  the  plant 
to  be  shut  down.  The  licensee's 
requested  TS  amendment  would  permit 
releases  via  the  pathway  indefinitely, 
provided  that  alternative  techniques  are 
employed.  The  licensee's  proposed  TS 
amendment  is  consistent  with  the  intent 
of  the  TS,  namely  that  alternative 
monitoring  techniques  are  used  to 
assess  the  effluents  should  the  primary 
means  not  be  available.  Additionally, 
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the  proposed  TS  change  would  permit 
the  licensee  to  change  the  effluent 
monitoring  instrumentation  channel 
Alarm/Trip  setpoint  to  an  acceptably 
conservative  value,  should  the  setpoint 
be  discovered  to  be  nonconservative.  In 
all  cases,  should  the  instrumentation  be 
inoperable  for  longer  than  30  days,  an 
explanation  for  its  inoperability  will  be 
included  in  the  next  Semiannual 
Radioactive  Effluent  Release  Report 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signiHcant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  signiHcant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  responded  to  these 
standards  as  follows: 

(1)  This  change  in  effluent  monitoring 
instrumentation  technical  specifications 
allows  the  continued  use  of  an  effluent 
pathway  while  an  instrument  that 
monitors  that  pathway  may  be 
inoperable.  Present  wording  of  the 
specification  allows  continued  use  of  the 
affected  pathway  for  up  to  30  days  if 
prescribed  sampling  and  analyses  are 
performed  and  requires  a  report  if  the 
inoperable  instrumentation  is  not 
restored  in  that  time.  Allowing 
continued  use  of  the  affected  pathway 
beyond  30  days  will  not  significantiy 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  since  prescribed  samplLog  and 
analysis  of  any  discharges  via  that 
pathway  would  be  continued  while  the 
monitoring  instrumentation  is 
inoperable. 

(2)  The  possibility  for  any  previously 
unanalyzed  accident  is  not  created  by 
this  change  since  there  is  no  physical 
change  to  any  plant  fission  product 
boundary,  safeguards  equipment,  or  any 
procedure. 

(3)  While  there  may  be  some 
reduction  in  the  plant's  ability  to  make 
continuous,  instantaneous  evaluations 
of  discharge  levels  with  a  monitoring 
instrument  inoperable  beyond  the 
present  30  day  limit,  there  are  sampling 
and  calculaUonal  methods  available  for 
making  those  determinations  which 
provide  adequate  assurance  that  no 
margin  of  safety  is  significantiy  reduced 
by  implementing  this  change. 


Based  on  the  above  discussion,  the 
staff  agrees  with  the  licensee's  findings 
of  no  significant  hazards  consideration 
associated  with  the  proposed 
amendment.  Accordingly,  the  staff 
proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
South  Broadway,  Pennsville,  New  Jersey 
08070. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr..  Esquire,  Conner  and  Wetterhahn. 
1747  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006. 

NRC  Project  Director:  E.  Adensam. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  Yorie 

Date  of  amendment  request-  October 
15. 1986. 

Description  of  amendment  request: 
The  review  and  audit  section  (6.7)  of  the 
techniceil  specifications  (TS)  requires  the 
licensee  to  have  an  independent  audit 
and  review  group  known  as  the 
"Nuclear  Safety  Audit  and  Review 
Board  (NSARB)."  The  NSARB  provides 
an  independent  review  and  audit  of 
activities  dealing  with  plant  operations, 
engineering  design  changes,  radiological 
safety,  and  quality  assurance  practices. 
The  licensee  proposes  to  increase  the 
membership  of  the  plant  staff  to  the 
NSARB  from  two  to  three  members  and 
to  allow  the  three  members  to  vote.  A 
restriction  would  be  imposed  to  the 
quorum  requirements  for  the  board  to 
assure  that  plant  personnel  would  not 
make  up  a  majority  of  the  board 
members. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  standards  for 
determining  if  a  no  significant  hazards 
consideration  exists  by  providing 
examples  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  consideration  (51  FR 
7751).  One  of  these  examples  (i)  is  a 
purely  administrative  change  to 
technical  specifications:  For  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  proposed  change 
consists  of  clarification  and  correction 
of  errors  due  to  changes  in  requirements 
for  an  independent  review  committee 
specified  in  ANSI/ANS  3.2  (1982);  a 
standard  found  acceptable  by  the 
Commission.  The  proposed  change  will 
strengthen  the  review  capability  of  the 
board  by  involving  experienced 
members  of  the  plant  staff  while 
insuring  the  independence  of  the  board 


consistent  with  the  provision  of  ANSI/ 
ANS  3.2.  The  proposed  change  is 
administrative  in  nature  and  in  no  way 
relaxes  the  intent  of  the  TS  or  reduces 
the  margin  of  safety.  As  a  consequence 
of  the  above,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Documant  Room 
location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester.  New  York 
14610. 

Attorney  for  licensee:  Harry  Voigt. 
LeBoeuf.  Lamb.  Leiby  and  McRae.  Suite 
1100. 1333  New  Hampshire.  NW.. 
Washington.  DC  20036. 

NRC  Project  Director  George  E.  Lear. 
Director. 

Rochester  Gas  a|id  Electric  Corporation, 
Docket  No.  50-244.  R.  B.  Gmna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  amendment  request:  October 
24. 1S86. 

Description  of  amendment  request 
The  licensee  plans  to  replace  the  Analog 
Rod  Position  Indication  (ARPI)  system 
with  a  Westinghouse  Microprocessor 
Rod  Position  Indication  (MRPIl  system. 
The  ARPI  system  is  being  replaced 
because  the  system  requires  a 
significant  effort  to  maintain  alignments, 
the  aging  system  is  prone  to  component 
failures,  and  spare  parts  are  difficult  to 
obtain.  In  addition,  the  replacement  of 
the  ARPI  system  will  resolve  human 
engineering  discrepancies  identified 
during  the  detailed  control  room  design 
review;  a  Ucensing  action  of  NUREG- 
0737  (Item  l.D.1.1). 

As  a  result  of  the  replacement  of  the 
ARPI  system  with  the  MRPI  system,  the 
licensee  has  proposed  changes  to  the 
technical  specification  [TS)  that  (1) 
replaces  the  references  to  tiie  ARPI 
system  with  references  to  the  MRPI 
system,  (2)  clarifies  the  requirements 
related  to  the  indicated  positions  versus 
demand  positions.  (3)  allows  the  use  of 
the  process  plant  computer  system  as  a 
backup  to  the  MRPI  caUiode-ray  tube 
(CRT)  if  the  CRT  should  become 
inoperable.  (4)  remove  the  calibration 
requirement  which  is  no  longer 
necessary  when  the  new  system  is 
operational,  and  (5)  modify  the  rod 
movement  test. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
This  proposed  change  does  not  involve  a 
significant  hazards  consideration 
because  operation  of  R.  E.  Ginna 
Nuclear  Power  Plant  in  accordance  with 
this  change  would  not: 

(1)  Significantiy  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
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MRPI  system  will  indicate  rod 
misalignment  that  bounds  all  potential 
accidents  previously  analyzed  The 
MRPI  system  has  a  faster  response  time 
than  the  existing  ARPI  system  which 
tends  to  increase  the  level  of  safety. 

(2]  Create  the  possibility  of  a  new  or 
(liferent  kind  of  accident  from  any 
accident  previously  evaluated.  The 
MRPI  system  provides  the  same 
interfaces  as  die  existing  ARPI  system 
which  results  in  having  the  same  effects 
as  the  existing  system  during  transients 
as  well  as  during  previously  analyzed 
accident  conditions.  Furthermore,  failure 
of  the  MRPI  system  causes  loss  of 
indication  which  is  cx>n8istent  with  a 
failure  of  the  existing  system. 

(3)  Significandy  reduce  the  margin  of 
safety  as  defined  in  the  basis  for  any 
technical  specification.  There  is  no 
reduction  in  the  margin  of  safety  since 
the  existing  bounds  used  in  the  safety 
analysis  for  the  ARPI  system  are 
directly  applicable  to  the  MRPI  system. 

Based  on  our  evaluation  of  the 
proposed  change  as  summarized  above, 
the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14810. 

Attorney  for  licensee:  Harry  Voigt, 
LeBoeuf,  Lamb,  Leiby  and  McRae,  Suite 
1100. 1333  New  Hampshire,  NW.. 
Washington.  DC  20036. 

NRC  Project  Director  George  E.  Lear. 
Director. 

Sacramento  Municipal  Utifity  Disfarict, 
Docket  No.  50-312,  Rancho  Seoo 
Nuclear  Generating  Station.  Sacramento 
County,  California 

Date  of  amendment  request  October 
8.1986. 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  from  the  Technical 
Specifications  (TSs)  the  tabular  listing  of 
snubbers,  as  suggested,  by  Generic 
Letter  84-13  dated  May  3, 1964. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Generic  Letter  (GL)  84-13,  May  3, 1984. 
"Technical  SpeciHcations  for  Snubbers" 
concludes  that  the  tabular  Usting  of 
snubbers  included  in  Technical 
Specifications  may  be  deleted  by  any 
licensee  submitting  a  license 
amendment 

The  removal  of  the  tabular  listing  of 
snubbers  from  the  Technical 
Specifications  is  of  an  administrative 
nature  and  does  not  in  itself  affect  plant 
design  or  operation,  involve 
modifications  to  plant  equipment,  or 


make  changes  that  would  affect  plant 
safety  analyses.  Snubber  operability 
and  surveillance  standards  will  remain 
in  the  Specifications.  As  part  of  the 
proposed  amendment,  the  licensee  has 
revised  the  wording  in  the  snubber- 
related  sections  to  conform  to  the 
Standard  Technical  Specifications  and 
to  the  recommendations  contained  in  GL 
84-13.  Additionally,  the  NRC  staff  has 
detennined  that  inclusion  of  snubber 
listings  in  Technical  Specifications  is 
not  necessary  because  any  changes  in 
snubber  quantities,  tjrpes,  or  locations 
are  controlled  by  analysis  methods 
approved  by  the  NRC  and  under  the 
provisions  of  10  CFR  50.59  as  changes  to 
the  facility. 
The  proposed  amendment  would  not: 
(1]  Involve  a  significcmt  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  removal  of  the  snubber  listing  does 
not  impact  the  existing  snubber 
operability  requirements. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  change  introduces  no  new 
mode  of  plant  operation  nor  does  it 
require  physical  modification  to  the 
plant. 

(3)  Involve  a  significant  reduction  in 
the  maigin  of  safety  because  it  does  not 
involve  changes  in  plant  design  or 
operation  or  affect  plant  safety 
analyses.  The  piupose  of  the  change  is 
to  conform  to  the  NRC  guidance  in  GL 
84-13. 

Based  on  the  above,  the  Commission 
proposes  to  determine  that  the 
application  for  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street  Sacramento, 
California  95814. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  UtiUty 
Distiict  6201  S  StiBet  P.O.  Box  15830, 
Sacramenta  California  95813. 

NRC  Project  Director  John  F.  Stolz. 

South  CaioQna  Electric  and  Gas 
Company,  South  Carolina  PubBc  Service 
Authority,  Docket  No.  50-395,  Virgil  C 
Sununer  Nuclear  Station,  Unit  1. 
Fairfield  County,  Soudi  Carolina 

Date  of  amendment  request  August  2, 
1985,  supplemented  September  11, 1986. 

Description  of  amendment  request 
The  amendment  would  change  the 
qualification  requirement  contained  in 
Technical  Specification  6.5.3.1.e  for 
individuals  responsible  for  reviews 
performed  in  accordance  with  Technical 
Specifications  6.5.3.1.a  through  6.5.3.1.d. 
The  qualification  requirement  will 


become  Section  4  of  ANSI  lat  1971 
instead  of  Section  4.4.  This  proposed 
change  is  being  requested  to  correct 
inadequacies  in  the  current  Technical 
Specification  wording  which  were 
identified  by  the  staff  during  an 
inspection  at  the  plant 

Basis  for  proposed  no  siqnificant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (51  FR  7751)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  One  of  these,  example 
(ii),  involving  no  significant  hazards 
considerations  is  "...  a  diange  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications: 
for  example,  a  more  stringent 
surveillance  requirement."  The  proposed 
change  from  the  qualification 
requirement  of  Section  4.4  to  all  of 
Section  4  of  ANSI  18.1, 1971,  is  similar  to 
this  example. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro.  South  Carolina  29180. 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764.  Columbia. 
South  Carolina  292ia 

NRC  Project  Director  Lester  S. 
Rubenstein. 

South  Can4ina  Qectric  and  Gas 
Company.  South  Carolina  Public  Service 
Authority.  Docket  No.  50-395,  Virgil  C 
Summer  Nuclear  Station,  Umt  1, 
Fairfield  County,  South  Carolina 

Date  of  amendment  request  August 
25, 1986.  supplemented  October  15. 1986. 

Description  of  amendment  request 
The  licensee  has  detennined  that  some 
organization  changes  are  required  to 
enhance  managerial  accoimtability  of 
the  various  groups  in  the  Nuclear 
Operations  Department  In  addition, 
several  editorial  changes  to  Technical 
Specification  [TS]  Figures  6.2-1  and  6.2- 
2  are  baing  made  to  reflect  correct  tides 
and  functional  alignments.  The  tide  of 
Senior  Vice  President  Power  Operations 
is  changed  to  Senior  Vice  President 
Nuclear  Power,  Construction  and 
Production  Engineering. 

In  the  Nuclear  Services  Division,  three 
group  manager  positions  have  been 
combined  into  two,  resulting  in  greater 
efficiencies  and  tighter  spans  of  controL 
Regulatory  imd  Support  Services,  and 
Nuclear  Education  and  Training  are 
combined  under  one  group  manager, 
that  of  Nuclear  Regulatory  and 
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Developmental  Services.  This  position 
has  the  Manager,  Nuclear  Licensing; 
Manager  Corporate  Health  Physics  and 
Environmental  Programs;  Manager, 
Nuclear  Operations  Education  and 
Training;  and  Manager,  Nuclear 
Technical  Education  and  Training 
reporting  to  him.  There  are  no  changes 
under  Technical  Services. 

The  Quality  Services  Organization 
now  includes  the  Procurement  Group  of 
the  Nuclear  Operations  Department.  The 
tide  of  Quality  Services  is  changed  to 
Quality  and  Procurement  Services,  now 
headed  by  a  director  who  has  the 
Manager,  Materials  and  Procurement; 
Manager,  Quality  Assurance;  and 
Manager,  Quality  Control  reporting  to 
him. 

The  Security  Organization  has  been 
reporting  administratively  offsite  and 
functionally  onsite  to  the  Group 
Manager,  Technical  and  Support 
Services.  This  organization  now  reports 
administratively  and  functionally  to 
Technical  and  Support  Services.  The 
Regulatory  Compliance  Group  will  now 
report  offsite  to  the  Manager,  Nuclear 
Licensing  in  the  Nuclear  Regulatory  and 
Developmental  Services  Organization. 
Functionally,  this  group  will  remain  at 
the  Station  and  fully  support  the 
Director  of  Nuclear  Plant  Operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (51  FR  7751)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendment  and  determined  that 
should  this  request  be  implemented,  it 
will  not  (1)  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
overall  commitments  and  functional 
capabilities  are  not  reduced,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  organizational  responsities  are  being 
eliminated.  Also,  it  will  not  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety  because  organizational  control 
and  accountability  are  enhanced  by 
these  controls.  Accordingly,  the 
Commission  proposes  to  determine  that 
this  change  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electiic  and  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218. 


NRC.  Project  Director:  Lester  S. 
Rubenstein. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  lUuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  October 
22, 1986. 

Description  of  amendment  request: 
The  amendment  request  withdrew  a 
request  dated  July  26, 1985,  as 
supplemented  Etecember  5, 1985,  which 
was  noticed  on  May  21, 1986  (51  FR 
18696).  The  proposed  amendment  would 
revise  the  Technical  Specifications  (TSs) 
to  reflect  administrative  and 
organizational  changes  at  Toledo  Edison 
and  an  effort  to  revise  the  TSs  to  be 
more  consistent  with  Babcock  and 
Wilcox  (B&W)  Standard  TSs,  NUREG- 
0103,  Revision  4,  These  proposed 
changes  include  revision  of  the  reporting 
and  advising  relationship  between  the 
Company  Nuclear  Review  Board 
(CNRB)  and  the  President  and  Chief 
Operating  Officer  and  Senior  Vice 
President,  Nuclear;  and  revision  of  the 
composition  of  the  Station  Review 
Board  (SRB)  to  expand  the  range  of 
expertise  and  reflect  individual  and/or 
group  responsibility,  organization  and 
tide  changes.  In  addition,  the  proposed 
amendment  would  revise  several 
sections  of  the  TSs  to  be  consistent  with 
B&W  Standard  TSs,  and  revise 
organizational  position  tides  and 
position  responsibilities  to  reflect  the 
current  organization. 

Basis  for  proposed  no  significant 
hazards  consid&vtion  determination: 
The  Commission  has  provided 
guidelines  concaming  die  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7750).  One  of  these  examples  (i)  of 
actions  involving  no  significant  hazards 
considerations  relates  to  amendments  of 
a  purely  administrative  change  to  TSs; 
for  example,  a  change  to  achieve 
consistency  throughout  the  TSs, 
correction  of  an  error,  or  a  change  in 
nomenclature.  Tlie  proposed  revision 
concerns  changes  in  position  tides  to 
reflect  the  current  organization,  and 
changes  to  make  the  TSs  consistent  widi 
Standard  B&W  TSs,  which  match  diis 
example  of  an  administrative  change  to 
the  TSs.  Furthermore,  since  the 
proposed  amendment  would  not  involve 
a  modification  to  the  way  the  facility  is 
operated  or  a  change  to  plant 
equipment,  the  proposed  amendment 
meets  the  three  criteria,  specified  in  10 
CFR  50.92  and  stated  earlier  in  diis 
notice,  for  not  involving  a  significant 
hazards  consideration. 


Therefore,  the  Commission's  staff 
proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Bti«et,  NW., 
Washington,  DC  20087. 

NRC  Project  Director:  John  F.  Stolz. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment' 
August  26, 1986. 

Description  of  amendment  request:  By 
letter  dated  August  26, 1986,  the 
licensee,  Vermont  Yankee  Nuclear 
Power  Corporation,  submitted  a 
proposed  license  amendment  for  NRC 
review  and  approval  which  would 
revise  the  Vermont  Yankee  Technical 
Specifications  with  respect  to  certain 
requirements.  These  changes  would: 

(1)  Provide  actual  instrument  numbers 
rather  than  an  undefined  number,  and  make 
the  trip  setting  the  same  for  common 
instruments  which  provide  inputs  to  different 
systems. 

(2]  Provide  revised  calibration 
requirements  for  the  Reactor  Vessel  Shroud 
instrumentation  input  to  the  Emergency  Core 
Cooling  Systems  to  reflect  the  replacement  of 
level  and  pressure  switches  with  analog 
loops. 

(3)  Delete  a  reference  note  from  the  Trip 
System  logic  tests  for  systems  for  which  the 
note  is  inapplicable. 

(4)  Revise  the  Limiting  Condition  for 
operation  with  one  of  the  Pressure 
Suppression  Chambei^^-Reactor  Building 
Vacuum  Breaker  Systems  out  of  service,  by 
revising  the  wording  to  better  reflect  the 
intent  of  the  requirements  to  preserve  both 
the  containment  isolation  and  vacuum  relief 
functions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  evaluated  the  proposed 
change  against  the  standards  in  10  CFR 
50.92  and  has  determined  that  the 
proposed  change  would  not:  (1)  Involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated,  (2)  Create  the 
possibility  of  a  new  or  different  type  of 
accident,  or  (3)  Involve  a  significant 
reduction  in  a  margin  of  safety.  The 
hcensee's  determination  is  based  on  the 
following: 

1.  The  proposed  changes  revise 
instrument  tag  numbers  which  will 
improve  the  clarity  of  the  Technical 
Specifications.  Revisions  to  the  trip  level 
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setpoints  reflect  the  replacement  of  level 
and  pressure  switches  with  analog 
instruments.  Hiis  change  improves  the 
consistency  of  the  Tec^cal 
Specifications  for  instruments  common 
to  more  than  one  system.  Replacement 
of  switches  with  more  reliable 
instrumentation  improves  plant 
reliability  and  does  not  change  the 
design  basis,  protective  function, 
redundancy,  or  logic  of  the  original 
system.  As  such,  this  change  does  not 
impact  the  probability  or  consequences 
of  any  accident  previously  considered. 
Further,  no  change  in  any  plant  safety 
margin  is  required  for  the  reasons  stated 
above. 

2.  The  proposed  changes  revise  the 
surveillance  and  calibration 
requirements  to  reflect  the  replacement 
of  level  and  pressure  switches  with 
analog  instrumentation,  lliese  modified 
requirements  are  consistent  with  those 
previously  approved  for  similar  analog 
instrumentation  utilized  at  Vermont 
Yankee.  The  previous  requirement  of 
once  every  three  months  was 
appropriate  for  level  and  pressure 
switches.  The  revised  requirement  of 
once  every  operating  cycle  is 
appropriate  for  the  new  analog  loops 
because  of  the  reduced  setpoint  dr^  As 
such,  there  is  no  impact  in  the 
probability  or  consequences  of  accident 
previously  evaluated  by  this  change 
since  it  does  not  involve  safety  system 
or  primary  system  boundaries.  Similarly, 
no  kinds  of  accident  involving  safety- 
related  systems  are  created  by  this 
change,  nor  are  any  changes  required  in 
plant  operating  or  design  safety  mai^ns. 

3.  The  proposed  changes  delete  a 
reference  note  in  order  to  improve  and 
simplify  the  Technical  Specifications. 
Because  the  note  only  applies  to  those 
which  have  pilot  valves,  reference  to  it 
is  being  deleted  from  those  systems 
which  do  not  have  pilot  valves.  The 
deletion  of  an  inapplicable  reference  to 
a  table  notation  has  no  bearing  on  any 
accident  previously  evaluated,  nor  does 
it  create  die  possibility  of  a  new  or 
different  kind  of  accident  Similarly,  no 
changes  in  any  plant  operating  or  design 
bases  safety  mai^gins  are  required  by  the 
deletion. 

4.  A  change  is  made  to  the  Limiting 
Conditions  for  Operation  (LCO)  of  the 
pressure  suppression  Chamber-Reactor 
Building  vacuiun  breakers  to  better 
reflect  die  intent  of  the  requirements. 
The  previous  LCO  required  loddng  the 
vacuum  breaker  closed  if  it  was 
inoperable.  The  revised  LCO  specifies 
that  a  valve  in  the  failed  line  must  be 
verified  to  be  in  the  isolated  condition 
allowing  greater  flexibility  in  meeting 
the  intent  of  the  Technical  Specification 


requirements.  The  new  requirement 
meets  the  intent  to  isolate  the  failed 
vacuum  breaker  and  also  improves 
consistency  between  LCOs  in  the 
Technical  ^jedfications.  Because  these 
changes  provide  greater  flexibility  in 
meeting  an  existing  requirement  and 
improve  consistency  with  other 
containment  isolation  requirements  in 
the  Technical  Specifications,  the 
probability  or  consequences  of  any 
accident  previously  evaluated  is  not 
significandy  increased.  Additionally,  the 
possibility  of  a  new  or  diffoent  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created  and  no 
sigjficant  reduction  in  a  margin  of  safety 
is  involved. 

Based  on  the  above,  the  NRC  staff 
agrees  with  the  licensee's  evaluation 
and  proposes  to  determine  that  the 
proposed  change  involves  no  significant 
hazard  considerations. 

LocaJ  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street.  Brattieboro,  Vermont  05301. 

Attorney  for  licensee:  John  A. 
Ritscher,  Esquire,  Ropes  and  Gray,  225 
Franklin  Street,  Boston,  Massachusetts 
02110. 

NRC  Inject  Director  Daniel  R. 
Muller. 

Washington  Public  Power  Sundy 
System.  Docket  No.  50-387,  WNP-2, 
Richland,  Washington 

Dates  of  amendment  request  June  13, 
June  18, 1985,  and  October  7, 1986. 

Description  of  amendment  request 
This  proposed  amendment,  if  approved, 
would  revise  the  WNP-2  Technical 
Specifications  by  removing  a  listing  of 
containment  penetration  fuses  and  a 
surveillance  requirement  to  test  these 
fuses  functionaUy  on  a  rotating  basis. 

The  fuses  are  listed  in  Table  3.8.4.2-1, 
Primary  Containment  Penetration 
Conductor  Overcurrent  Protective 
Devices,  of  the  Technical  Specifications. 
The  intent  of  this  technical  specification 
is  to  assure  primary  containment 
electrical  penetrations  survive  an 
electrical  fault  by  a  fuse  or  circuit 
breaker  opening  prior  to  threatening  the 
design  capability  of  the  penetration.  The 
fuses  are  sized  to  protect  the  equipment 
being  supplied  while  the  design  rating  of 
the  penetration  is  in  all  cases  higher 
consequendy,  an  equipment  load  and 
related  fuse  can  be  increased  without 
challenging  the  design  rating  of  the 
penetration.  Containment  penetration 
protection  and  safety  are  assured  by  the 
Supply  System's  formal  design  process 
that  includes  evaluations  to  insure  that 
the  design  rating  for  the  penetrations  is 
not  exceeded.  As  a  result,  die  listing  of 
fuse  sizes  for  the  containment 
penetration  provides  no  safety 


assurance  but  imposes  an  unnecessary 
administrative  burden  on  both  the 
Supply  System  and  the  Commission. 

Basis  for  proposed  no  significant 
hazards  consideratioa  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  propowd 
amendment  to  an  operating  license  lot  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  si^iificant  reduction  in  a 
margin  of  safety. 

It  has  been  determined  that  the 
requested  amendment  does  nob  (1) 
involve  a  significant  increase  in  the 
probability  or  consequenoes  of  an 
accident  previously  evaluated  because 
any  change  in  overload  current 
protection  characteristics  will  be 
effected  within  the  penetration  design 
rating  thus  the  accident  probability  and 
consequences  will  remain  vtritfatn  die 
bounding  and  previously  evaluated 
accident  event  or  (2)  create  die 
possibility  of  a  new  or  di^rent  kind  of 
accident  than  previously  evaluated 
because  removing  the  listing  of  the  fuses 
from  the  Technical  Specifications  does 
not  remove  the  protection  provided  the 
penetration  as  die  fuses  will  still  be  in 
place  and  any  changes  in  fuse  size  will 
be  controlled  by  the  licensee's  formal 
design  process  to  assure  adequate 
protection  of  the  penetrations;  therefore, 
no  new  accident  scenarios  are 
identified;  or  (3]  involve  a  significant 
reduction  in  a  margin  of  safety  because 
the  sizing  of  fuses  within  the  design 
margin  does  not  encroach  on  the  overall 
margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  the 
requested  change  to  the  WNP-2 
Technical  ^lecifications  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Richland  Public  library.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Attorney  for  the  Licensee:  Nicholas 
Reynolds,  Esquire,  Bishop,  liberman. 
Cook.  Purcell  and  Reynolds,  1200 
Seventeenth  Street  NW,  Washington, 
DC  20036. 

NRC  Project  Director  E.  Adensam. 
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Yankee  Atomic  Electric  Company, 
Docket  No.  50-029.  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachufetts 

Date  of  amendment  request  October 
9,1966. 

Description  of  amendment  request 
The  proposed  changes  to  the  TS  would 
revise  Table  4.3-1  regarding  surveillance 
requirements  for  power  range  and 
intermediate  power  range  neutron  flux 
channels. 

The  reactor  protection  system  logic 
for  high  neutron  flux  levels  has  two 
possible  settings,  a  high  power  set  point, 
used  for  full  power  operations,  and  a 
low  power  set  point,  used  for  reactor 
operation  with  power  below  15  Mwe 
(about  8%  of  rated  power).  Tests  of  the 
low  power  setting  during  power 
operation  would  cause  a  reactor  trio. 
The  proposed  change  would  clarify  that 
channel  calibration  of  these  channels 
will  be  performed  on  a  reveling  interval 
schedule  rather  than  quarterly  and  that 
the  monthly  functional  test  of  the 
channels  will  only  include  those  parts  of 
the  test  that  can  be  performed  at  power, 
and  thus  they  would  exclude  low  set 
point  calibration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
licensee  states  the  following  with 
respect  to  these  three  factors: 

This  change  has  been  evaluated  and 
determined  to  involve  no  significant  hazards 
consideration.  The  proposed  amendment 
does  not: 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  channels  will 
continue  to  be  maintained  in  an  operable 
condition  by  the  daily  monitoring  and 
monthly  functional  check.  This  change  is  a 
clarification  of  practice  and  does  not  alter  the 
safety  analysis. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  This  change  is  a  clarification  of 
the  technical  specification  requirements  and 
does  not  alter  plant  operations:  therefore,  it 
does  not  create  the  possibility  of  a  new  or 
di^erent  kind  of  accident. 


Involve  a  significant  reduction  in  a  margin 
of  safety.  This  change  provides  wording  that 
is  closer  to  the  [Standard  Technical 
Specifications]  STS,  but  remains  plant 
specific.  Our  use  of  the  Channel  Functional 
Test  provides  assurance  of  channel 
operability  that  is  at  least  as  good  as  that 
provided  by  the  STS.  Since  this  change 
provides  clarification  and  not  a  change  in 
practice  there  is  not  a  significant  reduction  in 
the  margin  of  safety. 

Based  on  these  flndings,  the  licensee 
concluded  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration.  Tlie  staff  has  reviewed 
the  licensee's  determination  and  agrees 
with  the  licensee's  analysis.  Therefore, 
the  staff  proposes  to  determine  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield. 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02110. 

NRC  Project  Director:  George  E.  Lear. 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERA'nON  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  ITiey  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisadee  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request  October 
20, 1986. 

Brief  description  of  amendment  The 
amendment  would  delete  the  operability 
requirement  for  containment  cooler  V 
4A. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  31, 
1986  (51  FR  39831). 

Expiration  date  of  individual  notice: 
December  1, 1986. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  49423. 


Mississippi  Power  &  Light  Company, 
Middle  South  Energy.  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-418,  Grand  Gulf  Nuclear 
Station.  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request 
September  2, 1986  as  amended  on 
October  4, 13,  and  24, 1986. 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  change  the  Grand  Gulf  Nuclear 
Station,  Unit  1  (GGNS)  facility  operating 
license  NPF-29  and  pages  6-3  and  6-9  of 
the  facility  Technical  Specifications  to 
reflect  the  transfer  of  the  authority  to 
control  and  operate  the  GGNS  from 
Mississippi  Power  and  Light  Company 
to  Middle  South  Energy,  bic.  (now 
renamed  System  Energy  Resources, 
Inc.). 

Date  of  publication  of  individual 
notice  in  Federal  Refisten  November  3. 
1986  (51  FR  39927). 

Expiration  date  of  individual  notice: 
December  3, 1986. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complie  5  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideratkin  Determination 
and  Opportimity  for  Hearing  in 
coimection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
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amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW..  Washington.  DC. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261,  H.B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2,  Darlington 
County,  South  Carolina 

Date  of  application  for  amendment: 
August  13. 1986. 

Brief  description  of  amendment:  The 
amendment  deletes  Section  5.3.1.6  of  the 
Technical  Specifications  to  be 
consistent  with  the  Operating  License 
Section  2.C. 

Date  of  issuance:  October  27, 1986. 

Effective  date:  October  27, 1986. 

Amendment  No.:  104. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  24, 1986  (51  PR 
33944).  The  Comimission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261,  H.B.  Robinsfm  Steam 
Electric  Plant,  Unit  No.  2,  Dariington 
County,  South  Carolina 

Date  of  application  for  amendment 
April  2, 1986. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
SpeciHcations  to  incorporate  a  corporate 
reorganization,  staff  qualification 
changes,  position  title  changes,  plant 
nuclear  safety  committee  membership 
changes,  and  plant  modification 
approval  authority  changes. 

Date  of  issuance:  October  28, 1986. 


Effective  date:  October  28. 1986. 

Amendment  No.:  105. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  13. 1986  (51  FR  28993). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28. 1986. 

No  signiRcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261,  H.B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2,  Darlington 
County,  South  Carolina 

Date  of  application  for  amendment: 
September  24. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  remove  redundant 
terms,  delete  obsolete  requirements  and 
to  correct  errors  in  terminology. 

Date  of  issuance:  October  28. 1986. 

Effective  date:  October  28, 1988. 

Amendment  No.:  106. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4. 1985  (50  FR 
49782).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  28. 1986. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535. 

Carolina  Power  and  Light  Company, 
Docket  No.  50-261,  H.B.  Robmson  Steam 
Electric  Plant,  Unit  No.  2,  Darlington 
County,  South  Carolina 

Date  of  application  for  amendment: 
July  17, 1984,  as  supplemented  February 
5.1986. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  with  regard  to 
containment  integrated  leak  rate  test 
duration. 

Date  of  issuance:  October  28. 1986. 

Effective  date:  October  28, 1986. 

Amendment  No.:  107. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  21, 1984  (49  FR 
45944).  The  February  5, 1986,  submittal 
supplemented  the  Bases  section  of  the 


Technical  Specifications  and  therefore, 
did  not  change  the  determination  of  the 
initial  Federal  Renter  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville, 
South  Carolina  29535. 

Carolina  Power  and  Light  Company,  ^- 
Docket  No.  50-261,  H.B.  Robuiaon  Steam 
Electric  Plant,  Unit  No.  2,  Darlington 
County,  South  Carolina 

Date  of  application  for  amendment: 
January  8, 1986. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  to  reduce  the  reporting 
requirements  for  primary  coolant  iodine 
spiking  from  a  short-term  report  to  an 
item  included  in  the  Annual  Report. 

Date  of  issuance:  October  28. 1986. 

Effective  date:  October  28, 1986. 

Amendment  No.:  108. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  4. 1986  (51  FR  20368).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535. 

Commonwealth  Edison  Company, 
Docket  No.  50-454,  Byron  Station,  Unit 
No.  1,  Ogle  County,  Illinois 

Date  of  applications  for  amendments: 
July  30, 1986  and  August  5, 1986. 

Brief  description  of  amendments:  The 
amendment  approves  changes  to  the 
Technical  Specifications  that  (1)  revise 
the  end  of  cycle  interpolation  value  for 
target  flux  difference,  (2)  delete  exact 
grid  plane  locations,  (3)  delete  maximum 
total  weight  of  uranium,  (4)  delete 
minimum  level,  but  retain  minimum 
gallons  for  Diesel  Fuel  Supply  System 
day  tank,  and  (5)  delete  "during 
shutdown"  for  certain  18-month 
surveillance  of  seismic  monitoring 
instrumentation. 

Date  of  issuance:  October  29. 1986. 

Effective  date:  October  29. 1986. 

Amendment  No.:  4. 

Facility  Operating  License  No.  NPF- 
37:  Amendments  revised  the  Technical 
Specifications. 
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Date  of  initial  notices  in  Faderal 
Registar  September  24, 1986  (51  FR 
33945)  and  September  10. 1986  (51  FR 
32285). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1986. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street.  Rockford,  Illinois. 

Commonwealth  Edison  Company, 
Docket  No.  50-254.  Quad  Cities  Nuclear 
Power  Station,  Unit  1.  Rock  Island 
County.  Illinois 

Date  of  application  for  amendment- 
August  26, 1986. 

Brief  description  of  amendment- 
Revises  operating  limit  minimum  critical 
power  ratio  (MCPR)  for  fuel  in  Cycle  9. 
and  deletes  MCPR  for  fuel  types  no 
longer  in  use. 

Date  of  issuance:  October  28, 1986. 

Effective  date:  October  28. 1986. 

Amendment  No.:  97. 

Facility  Gyrating  License  No.  DPR- 
29.  Amendment  revised  the  Technical 
Specincations. 

Date  of  initial  notice  in  Federal 
Register  September  24, 1986  (51  FR 
33946).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  28, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Moline  Public  Library,  504  17th 
Street,  Moline,  Illinois  61265. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
August  29, 1986. 

Brief  description  of  amendment:  The 
license  amendment  adds  a  second  note 
of  clarification  to  the  definition  of 
containment  integrity  in  Technical 
Specification  1.8.2.b  to  permit  normally 
closed  manual  isolation  valves  SI-V-863 
A,  B,  C,  and  D  to  be  opened  for  periodic 
surveillances.  In  addition,  the 
amendment  permits  valve  SA-V-413  to 
be  opened,  as  required,  to  assure  the 
operability  of  the  containment 
continuous  leak  monitoring  system  and 
to  allow  for  additional  infrequent 
maintenance  activities  when 
containment  integrity  may  be  required. 

Date  of  issuance:  October  30, 1986. 

Effective  date:  October  30, 1986. 

Amendment  No.  86. 


Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register  September  24, 1986  (51  FR 
33947).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  30, 1980i 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  124  Broad 
Street,  Middletown,  Connecticut  06457. 

Consumers  Power  Company.  Docket  No. 
50-255,  Palisadet  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment- 
August  20, 1979  and  subsequently 
revised  in  mutual  agreement  between 
the  Nuclear  Regulatory  Commission's 
staff  and  Consumers  Power  Company's 
staff.  The  amendment  differs  from  the 
application  in  that  the  requirements  to 
conduct  an  internal  visual  in8p>ection 
and  to  verify  adequate  electrical 
resistance  to  groand  as  required  in  the 
existing  Technical  Specifications  are 
retained. 

Brief  description  of  amendment-  The 
amendment  revised  the  surveillance 
requirements  for  the  Westinghouse 
Electric  Hydrogen  Recombiners 
contained  in  Table  4.2.2,  "Minimum 
Frequency  for  Equipment  Tests",  to 
those  recommended  for  Westinghouse 
Electric  Hydrogen  Recombiner's  in 
NUREG-0212,  Revision  2,  "Combustion 
Engineering  Standard  Technical 
Specifications." 

Date  of  issuance:  November  5, 1986. 

Effective  date:  November  5, 1986. 

Amendment  No.  99. 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  21, 1983  (48  FR 
56501).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-4.13  and  SO-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  Yoric 
County,  South  Caolina 

Date  of  application  for  amendments: 
June  6, 1986,  as  supplemented 
September  9, 1988. 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 


Specifications  to  perniit  installation  of  a 
Boron  Dilution  Mitigation  System. 

Date  of  issuance:  October  24. 1986. 

Effective  date:  October  24. 1986. 

Amendment  Nos.:  17  and  7. 

Facility  Operating  License  Nos.  NPF- 
35  andNPF~52.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reguter  August  13, 1986  (51  FR  28997). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  24, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street  Rock  Hill.  South  Carolina 
29730. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-113  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  4. 1986,  and  supplemented 
August  22,  September  17.  and  October  6, 
1986. 

Brief  description  of  amendments:  The 
amendments  modify,  for  one  time  only 
for  each  Unit,  Technical  Specification 
Table  3.7-1  related  to  the  maximum 
allowable  power  range  neutron  flux  high 
setpoint  with  inoperable  steam  line 
safety  valves  during  lour  loop  operation. 

Date  of  issuance:  October  28, 1986. 

Effective  date:  October  28. 1986. 

Amendment  Nos.:  18  and  8. 

Facility  Operating  License  Nos.  NPF- 
35andNPF-52.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  10, 1986  (51  FR 
32266).  The  Commissnn's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  28, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730. 

Florida  Power  Cotpoiation,  et  al^ 
Docket  No.  50-402,  CQrstal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment- 
August  14, 1988,  as  supplemented 
October  6, 1986. 

Brief  description  of  amendment  This 
amendment  extends  the  surveillance 
interval  for  reactor  vessel  internals  vent 
valves  (RVWs)  from  once  per  18 
months  to  once  per  fuel  cycle  for  Cycle  6 
only.  The  licensee's  request  for  a 
permanent  extension  of  the  surveillance 
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interval  for  the  RVVVs  is  being 
considered  separately.  Other  changes 
requested  in  the  August  14. 1986,  request 
were  approved  by  Amendment  No.  93 
dated  October  21, 1986. 

Date  of  issuance:  November  7. 1986. 

Effective  date:  November  7, 1986. 

Amendment  No.:  94. 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  19, 1986  (51  FR 
33322).  Since  the  initial  notice,  the 
licensee  submitted  a  supplement  dated 
October  6, 1986,  which  responded  to  the 
Commission's  request  for  additional 
information.  The  information  did  not 
change  the  original  application  in  any 
way,  and  therefore  did  not  warrant 
renoticing. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  7. 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library. 
668  NW.  First  Avenue.  Crystal  River. 
Florida  32629. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-321,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  No.  1,  Appling 
County,  Georgia 

Date  of  application  for  amendment: 
March  5, 1979,  as  supplemented 
February  7, 1984. 

Brief  description  of  amendment  The 
amendment  revised  the  Hatch  Unit  No.  1 
Technical  Specifications  to  reflect 
provisions  of  an  updated  containment 
leak  rate  test  program. 

Date  of  issuance:  October  30, 1986. 

Effective  date:  October  30, 1986. 

Amendment  No.:  131. 

Facility  Operating  License  No.  DPR- 
57.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  25, 1984  (49  FR  17860). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  30, 1986,  and 
Environmental  Assessment  dated 
October  7, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley,  Georgia. 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municiiwl  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia.  Docket  No.  50-366,  Edwrin  L 
Hatch  Nuclear  Plant,  Unit  No.  2,  Appling 
County,  Georgia 

Date  of  amendment  request:  July  18. 
1986. 

Description  of  amendment  request- 
The  amendment  (1)  revises  allowable 
values  to  provide  for  the  use  of 
Rosemount,  as  well  as  Barton, 
transmitters  for  certain  instrumentation 
channels  associated  with  the  Analog 
Transmitter  Trip  System  (ATTS);  (2) 
provides  administrative  clarifications; 
(3)  revises  allowable  values  for 
instruments  which  actuate  on  high 
drywell  pressure;  and  (4)  lowers  the 
core  spray  and  residual  heat  removal 
low  pressure  coolant  injection  low 
reactor  pressure  injection  permissive 
setpoints  to  allow  for  increased 
flexibility  in  the  use  of  Rosemount 
transmitters  for  this  trip  function. 

Date  of  issuance:  November  6, 1986. 

Effective  date:  November  6, 1986. 

Amendment  No.:  67. 

Facility  Opera tinq  License  No.  NPF-5: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  10, 1986  (51  FR 
32268).  The  Conmiission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  6, 1986. 

No  signiflcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment 
June  1, 1979,  revised  October  22, 1984 
and  August  13, 1986  (TSCR  69). 

Brief  description  of  amendment 
Authorizes  changes  to  the  Appendix  A 
Technical  SpeciRcations  (TS)  to 
incorporate  in  the  TS,  the  radiological 
effluent  technical  specifications  (RETS) 
required  by  Appendix  i  to  10  CFR  Part 
50.  These  changes  are  (1)  to  revise  TS 
Section  1.0,  DeHnitions;  TS  Sections  3.1 
and  4.1,  Protective  Instnunentation;  TS 
Sections  3.6  and  4.6,  Radioactive 
Effluents;  TS  Section  6.0,  Administrative 
Controls;  and  (2)  to  add  the  new  TS 
Sections  3.14  and  4.14,  Solid  Radioactive 
Waste;  TS  Sections  3.15  and  4.15, 
Radioactive  Effluent  Monitoring 
Instrumentation;  and  TS  Section  4.16. 
Radiological  Environmental 
Surveillance. 


Date  of  issuance:  October  6, 1986. 

Effective  date:  45  days  after  date  of 
issuance. 

Amendment  No.:  108. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27. 1985  (50  FR  7989). 
Since  the  initial  notice,  the  licensee 
supplemented  the  application  with  a 
submittal  dated  August  13. 1986.  This 
submittal  contained  minor  clarifications 
and/or  corrections  to  the  proposed 
RETS.  The  August  13. 1986  changes  do 
not  a^ect  the  initial  no  significant 
hazards  consideration  determination  nor 
the  substance  of  the  amendment. 
Therefore,  renoticing  of  the  proposed 
amendment  was  not  warranted.  A 
detailed  discussion  of  these  changes  and 
the  Conmiission's  related  evaluation  of 
this  amendment  are  contained  in  a 
Safety  Evaluation  dated  October  6. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street.  Toms  River,  New 
Jersey  08753. 

GPU  Nuclear  Corporatim,  Docket  No. 
50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment 
September  11. 1986  (TSCR  140) 

Brief  description  of  amendment 
Authorizes  two  changes  to  Section  4.4. 
Emergency  Cooling,  of  the  Appendix  A 
Technical  Specifications  (TS).  which 
lists  the  surveillance  requirements  and 
the  frequency  of  surveillance  for  the 
reactor  emergency  cooling  systems.  This 
amendment  changes  the  stated 
frequency  and  pressure  conditions  for 
the  Automatic  Depressurization  System 
(ADS)  valve  operability  test  in  item 
4.4.B.1  of  Section  4.4  to  after  each 
refueling  outage  and  at  system  operating 
pressure  prior  to  exceeding  5  percent 
power.  This  change  was  to  clarify  the 
surveillance  requirements  of  ADS  valve 
operability  in  the  TS. 

Date  of  issuance:  October  27, 1986. 

Effective  date:  October  27, 1986. 

Amendment  No.:  109. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  24, 1986  (51  FR 
33950).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27, 1966. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River,  New 
lersey  08753. 

CPU  Nuclear  Corporation.  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
September  5, 1986  (TSCR 153). 

Brief  description  of  amendment 
Authorizes  a  revision  to  the  footnote, 
marked  with  an  asterisk  "*",  to  Table 
3.1.1,  Protective  Instrumentation 
Requirements,  of  the  Appendix  A 
Technical  Speciflcations  (TS).  The 
licensee  can,  with  this  change,  have  one 
channel  of  a  protective  instrument 
function  made  inoperable  for  up  to  2 
hours  to  conduct  tests  and  calibrations 
of  the  protective  instnmientative 
channels  in  accordance  with  the  TS, 
without  tripping  the  channel's 
associated  trip  system. 

Date  of  issuance:  October  27, 1986. 

Effective  date:  October  27, 1986. 

Amendment  No.:  110. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  17, 1986  (51  FR 
32980).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library,  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment: 
June  17, 1986,  as  supplemented 
September  17  and  October  13, 1986 
(TSCR  149). 

Brief  description  of  amendment  The 
amendment  authorizes  changes  to 
Section  2.3,  Limiting  Safety  System 
Settings,  and  to  Section  3.10.  Core 
Limits,  of  the  Appendix  A  Technical 
Specifications  (TS)  to  account  for  the 
Operating  Cycle  11  reload.  The  changes 
to  Section  2.3  increase  (1)  the  neutron 
flux  scram  setting  for  the  average  power 
range  monitors  (APRM)  and  (2)  the 
neutron  flux  control  rod  block  setting. 
The  changes  to  Section  3.10  increase  the 
minimum  critical  power  ratio  (MCPR) 
limits  and  revise  the  maximum 
allowable  average  planar  linear  heat 
generation  rate  (MAPLHGR)  for  five 
loop  and  four  loop  operation  in  Figures 


3.10-4  and  5,  respectively.  The  changes 
to  the  figures  replace  the  MAPLHGR  for 
the  existing  fuel  type  P8DRB265L  by  that 
for  the  new  fuel  type  P8DRB299.  The 
MAPLHGR  for  the  existing  fuel  types 
P8DRB239  and  P8DRB265H  in  Figures 
3.10-4  and  3.10-5  are  not  being  changed 
by  this  amendment.  Included  with  these 
changes  are  changes  to  the  Bases  for  TS 
Sections  2.3  and  3.10. 

Date  of  issuance:  October  27, 1986. 

Effective  date:  October  27, 1986. 

Amendment  No.:  111. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  16, 1986  (51  FR  25769).  The 
September  17  and  October  13, 1986 
submittals  provided  clarifying 
information  which  did  not  change  the 
substance  of  the  application  or  the 
findings  of  the  initial  Federal  Register 
notice. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  27, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 

GPU  Nuclear  Corporation,  Dockpt  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment 
September  11, 1966  (TSCR  147). 

Brief  description  of  amendment 
Authorizes  changes  to  the  Appendix  A 
Technical  Specifications  (TS).  These 
changes  (1)  increase  the  high  drywell 
pressure  trip  setpoint  limit  to  3.5  psig 
and  (2)  add  a  bypass  to  the  high  flow 
trip  of  the  "B"  Isolation  Condenser  when 
initiating  the  alternate  shutdown.  These 
are  changes  to  Table  3.1.1.  Protective 
Instrumentation  Requirements,  and  the 
Bases  for  Section  3.1,  Protective 
Instrumentation,  of  the  TS. 

Date  of  issuance:  October  31, 1986. 

Effective  date:  October  31, 1986. 

Amendment  No.:  112. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  17, 1986  (51  FR 
32980).  The  Commission's  related 
evaluation  of  this  amendment  and  the 
response  to  the  State  of  New  Jersey, 
Bureau  of  Radiation  Protection's 
comments  are  contained  in  a  Safety 
Evaluation  dated  October  31, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  "Toms  River,  New 
Jersey  08753. 


Kansas  Gas  and  Electric  Company, 
Kansas  City  Power  and  Light  Company, 
Kansas  Electric  Power  Cooperative,  Inc., 
Docket  No.  50-482,  Wolf  Creek 
Generating  Station,  Coffey  County. 
Kansas 

Date  of  application  for  amendment 
August  13, 1986 

Brief  description  of  amendment  The 
amendment  modifies  the  Technical 
Specifications  to  delete  the  maximum 
uranium  weight  per  fiiel  rod  value. 

Date  of  issuance:  October  30, 1986. 

Effective  date:  October  30, 1986. 

Amendment  No.:  3. 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  10, 1986  (51  FR 
32270).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  30. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Qnporia,  Kansas, 
and  Washburn  University  School  of  Law 
Library,  Topeka,  Kansas. 

Kansas  Gas  and  Electric  Company, 
Kansas  City  Power  and  Li^t  Company, 
Kansas  Electric  Power  Cooperative.  Inc., 
Docket  No.  50-482.  Wolf  Creek 
Generating  Station.  Coffey  County. 
Kansas 

Date  of  application  for  amendment 
April  15, 1986,  as  supplemented  July  29, 
1986. 

Brief  description  of  amendment  The 
amendment  permits  licensed  activities 
to  be  under  the  control  of  the  Wolf 
Creek  Nuclear  Operating  Corporation. 

Date  of  issuance:  November  4, 1986. 

Effective  date:  January  1, 1987. 

Amendment  No.:  4. 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Operating 
License  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  13, 1986  (51  FR  29002). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  4, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Emporia  State  University. 
William  Allen  White  Library,  1200 
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Commercial  Street.  Emporia,  Kansafi 
66801  and  Washbuni  School  of  Law 
Library,  Topeka,  Kansas. 

Long  Island  Ugh  ting  Comtnany.  Docket 
No.  50-322,  Shoieham  Nuclear  Power 
Station.  Su£fblk  County,  New  York 

Date  of  application  for  amendment: 
June  26, 1966. 

Brief  description  of  amendment: 
Corrects  an  esrai  in  the  Technical 
Specificatians  involving,  a  listing  of  the 
types  of  radioactive  waste  shipping 
contain«'s  and  solidificatioa  agents  and 
corrects  an  internal  iacoasisteacy  in  the 
Technical  Specifbcations  regarding  the 
approval  process  for  the  Process  Control 
Program. 

Date  of  issuance:  November  3,  I486. 

Effective  date:  November  3,  ISfl*. 

Amendment  No.  3. 
Facility  Operating  License  Ne.  NPF- 
36.  This  araendaent  revised  the 
Technical  Specifications. 

Date  ofinitiaJ  notice  in  Fadaral 
Register  Aogust  27, 1386  (51  FR  30573). 
The  Commissioa's  related  evahialioa  of 
the  amendment  is  contained  m  a  Safety 
Evaluation  dated  November  3, 1986. 

No  significaot  hazards,  eoasideratien 
coixunenls  received:  No. 

LocaJ  Public  Docuateat  Room 
location:  Shoceham-Wadiag  River  Public 
Library,  Route  25A.  ShorehLn;,  New 
York  23212. 

Maine  Yankee  Atemic  ^wer  Gorapany, 
DodceC  N«.  SO-MB,  MuwTankM 
Atomic  Fewer  SintioB,  Lncate  Ceunty, 

Maine 

Date  of  application  for  amendment- 
July  23. 1988. 

Brief  description  of  amendment:  This 
amendment  revised  die  Technical 
Specifications  to  incorporate  the  specific 
requirements  for  iodine  spiking  info  the 
annual  report  as  recommended  in 
Generic  Letter  85-19  (Reporting 
Requirements  on  Primary  Coolant 
System  Iodine  Spikes]  and  delete  the 
primary  coolant  iodine  activity  report 
from  Teclmical  Spectficatioa5.9.1.7r 
Special  Reports,  since  this  aspect  of 
plant  operation  would  be  reported  on  aa 
aimual  basis  pursuant  to  the  proposed 
Technical  Speciflcation  6.9.1.3. 

Date  of  issuancer  October  27, 1988. 

Effective  Date:  October  27, 1986. 

Amendment  Nb.:  96. 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedieral 
Re^en  Angust  27, 1986  (51  FR  30661  at 
30677). 

The  Comnmsion's  related  evaluation 
of  the  anemfanent  is  contained  in  a 
Safety  EValuatioR  dated  October  27, 
1988. 


No  si^ificant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Roam 
location:  Wiscasset  Public  Library,  High 
Street.  Wiscasset,  Maine. 

Pordand  General  Electric  Company,  et 
al..  Docket  No.  5fr-344,  Tiojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  application  for  amendment- 
]une  14, 1965. 

Brief  description  of  amendment  The 
amendment  would  add  "fail-to-start"  to 
the  automatic  diesel  generator  trips  that 
would  not  be  bypassed  upon  loss  of 
voltage  on  the  emergency  bus  and /or 
safety  injection  actuation  signal. 

Date  of  issuance:  October  29. 1986. 

Effective  date:  October  2a  1986. 

Amendment  No.:  121. 

Facilities  Operatmg  License  No.  NPF- 
t-  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  9, 1988  (51  FR  12236).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safiety 
Evaluation  dated  October  29. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Documeni  Room 
location:  Multnomah  County  Library. 
801  SW.  10th  Avenue.  Portland.  Oregon. 

Power  Autkertty  of  ttM  State  of  New 
York,  Dockot  No.  BO-SSS,  lames  A. 
RizPMiick  Nudear  Power  PItait, 
Oawaga  County  New  York 

Date^  of  application  for  omeadinenL 
October  9, 1984. 

Brief  description  of  amendment-  The 
amendment  revises  the  Tcdmical 
Specifications  to  comply  wUfa  tke 
guidelinea  of  Generic  Letter  84-11  by 
inipeaiog  a  more  restrictive  leakage  limit 
as  well  aa  increased  surveillance 
requirements. 

Date  of  issuance:  October  31. 1986. 

Effective  date:  October  31, 1988. 

Amendment  No.:  102. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  21. 1984  (49  FR 
45963).  The  Commission's  related 
evaluation  of  die  amendment  is 
eontasied  in  a  Safety  Evaluation  dated 
October  31. 1986. 

No  significant  hazards  consideration 
comments  received;  No. 

Z,ocay  Pablic Document  Room 
location:  Penfield  Library.  St&te 
University  College  of  Oswego,  Oswego, 
New  York. 


Tennessee  Valley  Authority,  Docket 
Nob.  50-327  and  50-S2B;  Ssi^iayaii 
Nuclear  Plant,  Units  1  and  2,  HamStoa 
County,  Temiesaeo 

Date  of  application  for  amendaeats: 
January  25. 1984. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  delete  diesel  generator 
Surveillance  Reifuirement  4.B.1  J-2uL8. 

Date  of  issuance:  October  28. 1988. 

Effective  date:  October  28, 1986. 

Amendment  Nos.:  49  and  41. 

Facility  Open^ing  License  Nos.  DPR- 
77  and  DPR-7Q.  AmenAnents  revieed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federnl 
Registec  September  28. 1984  (49  FR 
38410).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  28. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Bicentennial  Library.  lOm  Broad  Street, 
Chattanooga.  Tennessee  37401. 

Washington  PabKc  Power  Supply 
System,  Docket  No.  59-397,  WNP-2, 
Richlmd,  Wasfafaqjton 

Dates  of  amendment  request  May  30, 
1985.  and  September  30, 1985. 

Brief  description  of  amendment  This 
amendment  revises  Section  3/4.6.4 
(Vacuum  Relief)  of  the  WNP-2 
Technical  Specifications  to  permit  plant 
operation  with  two  sets  of  the  nine  sets 
of  suppression  chember-te-drywell 
vacuum  breakers  inoperalite. 

Date  ofiamaace:  October  31. 1988. 

Effective  date:  October  31. 1988. 

Amendment  No.:  30. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federd 
Register  lannary  15. 1986  (51  FR  1801). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  31, 1988. 

No  Signifiiamt  Ffazaeds  consideration 
comments  received:  No. 

Local  Pubhc  Document  Room 
location:  Richland  Pablic  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

WashingtBBi  Public  Po%ifar  Stqqily 
System.  Docket  No.  50-387.  WNP-2, 
Richiand,  Waahinstan 

Dates  of  amendment  request  October 
28. 1985  and  February  24, 1986. 

Brief  deacriptioa  ofameadment  This 
amen<hnent  revises  Sections  3.8.3 

(Primary  Containment  Isolation  Valves) 
and  3.6.5.2  (Secondary  Containment 


41878 


Federal  Register  /  Vol.  51.  No.  223  /  Wednesday.  November  19,  1986  /  Notices 


Automatic  Isolation  Valves)  of  the 
WNP-2  Technical  Specifications.  The 
amendment  allows  reactor  mode 
changes  writh  primary  or  secondary 
containment  isolation  valves  inoperable 
provided  they  are  closed  and  secured. 

Date  of  issuance:  November  6, 1986. 

Effective  date:  November  6, 1986. 

Amendment  No.:  31. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register  January  15, 1986  (51  FR 1882). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  Swift 
and  Northgate  Streets.  Richland. 
Washington  99352. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-^7.  WNP-2. 
Ridiland.  Washington 

Date  of  amendment  request:  August 
12.1985. 

Brief  description  of  amendment:  This 
amendment  revises  Section 
3/4.3.7.12  (Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation)  and  3/ 
4.11.2.7  (Radioactive  Effluents.  Main 
Condenser)  of  the  WNP-2  Technical 
Specifications  to  clarify  the  operating 
conditions  for  which  radioactive  effluent 
monitoring  is  required. 

Date  of  issuance:  November  6, 1986. 

Effective  date:  November  6, 1986. 

Amendment  No.:  32. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register  October  9. 1985  (50  FR  41257). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets.  Richland. 
Washington  99352. 

Dated  at  Bethesda.  Maryland  this  I3th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
R.  Wayne  Houston, 

Acting  Director.  Division  ofBWR  Licensing 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  86-28016  Filed  ll-lS-86:  8:45  am] 

MLUMQ  CODE  7SM>-QT-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-15409:  File  No.  812-65091 

Application  for  Exemption;  Banco 
Central,  S.A. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


Applicant:  Banco  Central,  S.A. 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  all  provisions  of  the 
1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  it  to  issue  and 
sell  its  equity  securities  in  the  United 
States,  either  directly  or  in  tha  form  of 
American  depositary  shares  represented 
by  American  depositary  receipts.  The 
order  requested  ?vill  supplement  a  prior 
order,  dated  March  26, 1986,  which 
exempted  Applicant  from  all  provisions 
of  the  1940  Act  in  connection  with  the 
issuance  and  sale  of  its  commercial 
paper  notes  and  other  debt  securities  in 
the  United  States  (Investment  Company 
Act  Release  No.  15015). 

Filing  Date:  The  application  was  filed 
on  October  22, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.,  on  December  8. 1986.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate.  Request  notifications  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington  DC.  20549. 
Banco  Central.  S.A.,  49  calle  de  Alcalo. 
Madrid.  Spain. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Mira.  Staff  Attorney  (202) 
272-7324  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MFORMATION: 
Followiiig  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 


SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  was  chartered  in  1919  to 
conduct  a  banking  business  and  since 
that  date  has  continuously  functioned 
and  been  subject  to  extensive  regulation 
as  a  bank  in  Spain.  Applicant,  together 
with  its  subsidiaries  and  associated 
companies  ("Banco  Central  Group"), 
provides  a  comprehensive  range  of 
banking  and  other  financial  and  related 
services  in  Spain  and  in  more  than  20 
other  countries.  At  December  31. 1985, 
Applicant  ranked  as  the  largest  bank  in 
Spain  in  terms  of  equity  (approximately 
U.S.  $910  million),  total  assets 
(approximately  U.S.  $17  billion)  and 
deposits  (approximately  U.S.  $12 
billion). 

2.  The  Banco  Central  Group  has  a 
significant  presence  in  the  United 
States.  Applicant's  United  States 
banking  activities  are  presently 
conducted  through  its  branch  office  in 
New  York  City,  and  agency  offices  in 
San  Francisco  and  Miami.  In  addition. 
Applicant  owns  a  majority  interest  in 
Banco  Central  of  New  York,  a  bank 
chartered  by  the  State  of  New  York  and 
insured  and  regulated  by  the  Federal 
Deposit  Insurance  Corporation.  The 
principal  United  States  branch 
operations  of  the  Banco  Central  Group 
are  located  in  New  York. 

3.  Applicant  is  registered  as  a  bank 
holding  company  under  the  Bank 
Holding  Company  Act  of  1956. 
Applicant  is  also  subject  to  the 
provisions  of  the  International  Banking 
Act  of  1978  ("IBA")  and  its  activities  are 
supervised  and  examined  pursuant  to 
the  laws  of  the  states  of  New  York. 
California  and  Floridt.  Moreover, 
American  Depositary  Receipts 
representing  interests  in  Applicant's 
common  stock  are  listed  on  the  New 
York  Stock  Exchange,  As  a  result. 
Applicant  is  subject  to  periodic  filing 
requirements  under  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
the  regulation  of  the  New  York  Stock 
Exchange. 

4.  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest 
because  Apphcant  would  be  effectively 
precluded  from  publicly  offering  its 
equity  securities  in  the  United  States  if 
required  to  register  as  an  investment 
company.  Such  exemptive  order  will 
facilitate  an  offering  of  Applicant's 
equity  securities  in  the  United  States 
and.  thus,  will  advanoe  the  IBA's  policy 
objective  of  parity  of  treatment  between 
domestic  and  foreign  banks  in  like 
circumstances.  It  will  also  facilitate 
domestic  investment  by  U.S.  investors  in 
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a  major  foreign  issuer,  subject  to  the 
protections  afforded  by  the  Securities 
Act  of  1933  ("1933  Act")  and  the  1934 
Act.  and  thereby  advance  the  national 
goals  of  opening  the  U.S.  capital  markets 
to  foreign  entities  and  encouraging  the 
free  flow  of  capital  among  nations. 

5.  The  requested  order  is  consistent 
with  the  protection  of  investors  because 
(1)  the  rationale  for  exempting  U.S. 
banks  from  the  coverage  of  the  1940  Act 
applies  with  equal  force  to  Applicant;  (2) 
all  U.S.  investors  in  Applicant's  stock 
will  be  afforded  the  protections  of  the 
1933  Act  and  the  1934  Act;  and  (3)  the 
corporate  democracy  provisions 
contained  in  the  1940  Act  are  not 
necessary  for  the  protection  of  investors. 

6.  The  requested  order  is  consistent 
with  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act 
because  commercial  banks  such  as 
Applicant  were  not  within  the  intent  of 
the  1940  Act. 

7.  Applicant  undertakes  that  it  will 
not  make  an  offering  of  equity  securities 
in  the  United  States  unless  (a)  the 
offering  of  such  sectirities  is  registered 
under  the  1933  Act  or  (b)  in  the  opinion 
of  Applicant's  U.S.  counsel  an 
exemption  from  1933  Act  registration  is 
available  with  respect  to  such  offer  and 
sale  or  [c]  the  staff  of  the  Commission 
states  that  it  would  not  recommend  that 
the  Commission  take  any  action  under 
the  1933  Act  if  such  securities  are  not 
registered. 

8.  Applicant  undertakes  that  any 
offering  of  its  equity  securities  in  the 
United  States  will  be  made  on  the  basis 
of  disclosure  documents  which  are 
appropriate  and  customary  for  such 
offering,  whether  made  pursuant  to  a 
registration  statement  under  the  1933 
Act  or  an  exemption  therefrom.  In 
connection  with  any  offer  and  sale  by 
Applicant  of  its  equity  securities  in  the 
United  States,  Applicant  undertakes 
that  it  will  appoint  an  agent  to  accept 
service  of  process  in  any  suit,  action  or 
proceeding  with  respect  to  such  offer 
and  sale  instituted  in  any  State  or 
Federal  court  in  New  York  City  by  the 
holder  of  any  such  securities,  and  will 
expressly  submit  to  the  jurisdiction  of 
any  such  court  for  the  purpose  of  any 
such  suit,  action  or  proceeding. 

9.  Applicant  has  no  present  intention 
to  curtail  its  banking  operations  in  the 
United  States  so  that  it  would  cease  to 
be  regulated  as  a  bank  in  the  United 
States;  if,  however,  such  operations  are 
curtailed  in  the  future  with  the  result 
that  it  is  no  longer  regulated  as  a  bank 
in  the  United  States.  Applicant 
undertakes  that  it  will  continue  to 
comply  with  its  undertakings  regarding 
its  appointment  of  an  agent  in  New  York 
City  and  its  submission  to  jurisdiction 


until  such  time  as  there  are  no  holders  in 
the  United  States  of  its  equity  securities 
issued  in  reliance  upon  the  requested 
order.  Applicant  has  no  present 
intention  to  curtail  its  banking 
operations  in  Spain  so  that  it  would 
cease  to  be  regidated  as  a  bank  in  Spain 
and  undertakes  that  no  equity  securities 
shall  be  offered  or  sold  in  the  United 
States  unless,  at  the  time.  Applicant  is 
supervised  and  examined  by 
governmental  authorities  in  Spain 
having  supervision  over  banks  in  that 
country  and  by  State  or  Federal 
authorities  in  the  United  States  having 
supervision  over  U.S.  banks. 

Applicant's  Conditions 

Applicant  agrees  that  if  the  requested 
order  is  granted  such  order  will  be 
expressly  conditioned  on  Applicant's 
compliance  with  the  undertakings  set 
forth  above. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz. 

Secretary. 

November  13, 1986. 

[FR  Doc.  86-28106  Filed  11-18-86;  8:45  am] 

MUMO  CODE  M10-01-M 

[R«l.  No.  IC-15408;  (FHe  No.  812-6471)] 

Bank  of  Ireiand  and  Bank  of  Ireland 
Financial,  Inc.;  Foreign  Bank 
Application 

November  13, 1986. 

Notice  is  hereby  given  that  Bank  of 
Ireland  ("BOI")  and  its  wholly-owned 
United  States  subsidiary.  Bank  of 
Ireland  Financial  Inc.  ("Financial") 
(collectively,  "Applicants"),  c/o  H. 
Rodgin  Cohen,  Esq.,  Sullivan  & 
Cromwell.  125  Broad  Street.  New  York, 
NY  10004.  filed  an  application  on 
September  4. 1986,  and  an  amendment 
thereto  on  November  5, 1986.  for  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act"),  exempting  BOI 
and  Financial  from  all  provisions  of  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
text  of  the  Act  for  the  relevant 
provisions  thereof. 

According  to  Applicants.  BOI  was 
founded  in  1783,  is  approximately  the 
188th  largest  commercial  bank  in  the 
world,  and  its  principal  business 
consists  of  making  loans  and  receiving 
deposits.  On  the  basis  of  available 
statistics  of  the  Central  Bank  of  Ireland. 
BOI  and  its  subsidiaries  accounted  for 


one-third  of  the  total  assets  of  all 
licensed  banks  in  the  Republic  of 
freland.  At  March  31. 1986,  its  total 
assets  amounted  to  approximately  $9.1 
billion. 

BOI.  directly  and  through  its  various 
subsidiaries  and  branches,  also  engages 
in  a  wide  variety  of  other  banking 
activities,  including  trust  services,  credit 
cards,  foreign  exchange,  syndicated 
Eurocredits.  investment  management, 
leasing  and  project  finance.  BOI  is 
subject  to  extensive  regulation  by  Irish 
banking  authorities  administered  by  the 
Central  Bank  of  Ireland  which  licenses 
and  supervises  all  banks  in  Ireland  and 
establishes  specific  capital  adequacy 
and  liquidity  requirements,  prescribed  of 
primary  and  secondary  liquid  assets  to 
total  assets,  and  specific  standards  for 
and  restrictions  on  investments. 

Applicants  state  that  Financial  was 
organized  under  the  laws  of  the  State  of 
Delaware  on  July  29. 1986.  and  has 
authorized  capital  stock  consisting  of 
1000  shares  of  common  stock,  par  value 
$1.00  per  share.  No  capital  stock  or  other 
securities  of  Financial  have  been  issued 
to  date.  At  the  time  of  any  issuance  of 
debt  securities  of  Financial,  and  so  long 
as  any  such  securities  are  outstanding. 
Financial  will  be  a  wholly-owned 
subsidiary  of  BOI.  Financial's  sole 
business  will  be  the  issuance  of  debt 
obligations  guaranteed  by  BOI  and  the 
disfribution  of  the  proceeds  thereof  to 
BOI  or  other  wholly-owned  subsidiaries, 
direct  or  indirect  of  BOI. 

BOI  proposes  to  issue  and  sell,  or  to 
cause  Financial  to  issue  and  sell,  in  the 
United  States  unseciu^d  prime  quality, 
negotiable  commercial  paper  notes  (the 
"Notes")  in  bearer  form,  denominated  in 
United  States  dollars.  Applicants 
undertake  to  ensure  that  the  Notes  will 
not  be  advertised  or  otherwise  offered 
for  sale  to  the  general  public  but 
instead  will  be  sold  by  a  commercial 
paper  dealer  to  institutional  investors 
and  other  entities  and  individuals  who 
normally  purchase  commercial  paper 
notes. 

Applicants  represent  that  the  terms  of 
the  Notes,  including  their  negotiability, 
maturity  and  minimum  denomination, 
the  amotmt  outstanding  at  any  given 
time  and  the  manner  of  offering  them  to 
investors  will  be  such  as  to  qualify  them 
and  the  guarantees  for  the  exemption 
from  registration  under  the  Securities 
Act  of  1933  (the  "1933  Act"),  provided 
by  section  3(a)(3)  of  the  1933  Act. 
Applicants  undertake  that  neither  BOI 
nor  Financial  will  issue  and  sell  the 
Notes  until  they  have  received  an 
opinion  of  their  United  States  legal 
counsel  that  the  Notes  and  the 
guarantees  would  be  entitled  to  such 
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section  3(B)f3]  SMaa^tioa,  Appticants  do 
not  requMt  rwiBiiiiion  leview  or 
approval  of  Unitnl  States  coimsers 
opinion  kttw  Kgaiding  the  availability 
of  an  exemption  under  section  3(a)(3)  of 
the  1933  Act.  ^pplicai^  iqxesent  that 
neither  BOI  nor  FiaaBcial  is  subject  to 
the  reporting  lequiieBieats  (rf  the 
Securities  RxrJiany  Act  oi  1934,  and 
will  not  becoBte  subject  to  such 
requirements  in  conaectioa  with  the 
issuance  and  sale  of  the  Notes. 

Applicants  state  that  die  Notes  issued 
by  B^  will  rank  pariptusa  among 
themselves  and  the  Notes  issued  by 
Financial  will  tank  pari  passu  amoi^ 
themselves,  in  each  case  prior  to  equity 
securities  of  Financial  at  BOh  as  Hoe 
case  may  be,  and  equally  with  all  other 
unsecured  indebtedness  (induding 
liabilities  to  depositors)  of  Financial  and 
BOI,  as  the  case  may  be.  BOI's 
guarantees  erf  the  Notes  (as  described 
below)  will  rank  parr  passu  among 
themselves,  priw  to  equity  securities  of 
BOI  and  equally  with  all  other 
unsecured  indebtedness  including 
liabilities  to  depositors  of  BOL 

Applicants  may,  from  time  to  time, 
offer  other  debt  securities,  but  not 
shares  of  their  capital  stock,  for  sale  in 
the  United  States.  Any  such  future 
offerings  will  be  made  with  due  regard 
to  the  provisions  of  Regulation  D  and 
the  doctrine  of  "integration"  referred  to 
in  Securities  Act  Releases  Nos.  4434. 
4552,  4706  and  6389  and  various  "no 
action"  letters  made  public  by  the 
Commission.  Applicants  undertake  that, 
for  any  future  cdFfering  of  their  debt 
securities  made  pursuant  to  a 
registration  statement  under  the  1933 
Act.  they  will  furnish  a  disclosure 
document  to  such  persons  and  in  such 
manner  as  may  be  required  by  the  1933 
Act  and  the  rules  and  regulations 
thereunder. 

Applicants  state  that  payment  of  the 
principal,  interest  and  premium,  if  any, 
on  existing  and  future  Notes  issued  and 
sold  by  Financial  will  be 
unconditionally  guaranteed  by  BOI.  The 
proceeds  of  the  sale  of  such  Notes  of 
Financial  (to  the  extent  not  applied  to 
the  repayment  of  maturing  Notes  or  to 
the  payment  of  minimal  current 
expenses)  will  be  placed  on  short-term 
deposit  with,  or  loaned  to,  BOI  and 
other  wholly-owned  subsidiaries,  direct 
or  indirect,  of  BOI,  and  substantially  all 
of  Financial's  assets  will  consist  of 
amounts  receivable  from  BOI  or  its 
wholly-owned  subsidiesies.  Such 
deposits  or  loans  would  be  repaid  to 
Financial  on  terms  that  are  substantially 
similar  to  those  of  Finandal's  Notes  to 
allow  Financial  to  make  timely 
payments  on  the  Notes. 


Applicants  undertake  to  ensure  that 
the  dealer  will  ptovide  each  offeree  of 
the  Notes,  as  vwdl  as  any  future  issues  of 
debt  securities  m  tiw  United  States 
(together  hereinafter  referred  to  as 
"Securities"),  prior  to  purchase  with  a 
memorandoB  which  kniefly  describes 
the  business  of  BDL  including  its  most 
recent  publicly  available  fiscal  year-end 
balance  sheet  and  profit  and  loss 
statement  which  shall  have  been 
audited  in  such  manner  as  is 
custranarily  dona  for  BOI  by  its 
statutory  auditors  for  financial 
statements.  So<di  memorandum  will 
describe  differences  which  are  material 
to  investors,  if  any,  between  the 
accounting  principles  applied  in  the 
preparation  of  soch  financial  statements 
and  "generally  accepted  accounting 
principles"  as  en^loyed  by  banks  in  the 
United  States.  Applicants  undertake 
that  such  memorandum  and  financial 
statements  will  be  at  least  as 
comprehensive  as  those  customarily 
used  by  United  States  bank  holding 
companies  in  offering  commercial  paper 
in  the  United  States  and  will  be  updated 
promptly  to  reflect  material  changes  in 
the  financial  condition  of  BOI. 

Applicants  represent  that  their 
Securities  shall  have  received  prior  to 
issuance  one  of  the  three  highest 
investment  grades  from  at  least  one 
nationally  recognized  statistical  rating 
organization  and  that  their  United  States 
counsel  shall  have  certified  that  such 
rating  has  been  received  provided, 
however,  that  no  such  rating  need  be 
obtained  with  respect  to  any  such  issue 
if,  in  the  opinion  of  United  States 
counsel,  such  counsel  having  taken  into 
account  for  the  purpose  thereof  the 
doctrine  of  "inteyation"  referred  to  in 
Rule  502  under  the  1933  Act  and  various 
releases  and  relevant  no-action  letters 
made  public  by  the  Commission,  an 
exemption  from  registration  is  available 
under  section  4(2)  of  the  1933  Act. 

Applicants  may  appoint  a  financial 
institution  in  the  United  States  as  its 
authorized  agent  to  issue  its  Securities 
from  time  to  time.  BOI  undertakes  to 
appoint  either  such  financial  institution, 
Financial  or  some  other  United  States 
person  which  nonnally  acts  in  such 
capacity  to  accept  any  process  which 
may  be  served  in  any  action  based  on 
the  Securities  and  instituted  by  the 
holder  of  such  Securities  in  any  State  or 
Federal  court  Applicants  undertake  that 
they  will  express^  accept  the 
jurisdiction  of  any  State  or  Federal  court 
in  the  City  and  State  of  New  Yorit  in 
respect  of  any  such  action.  Such 
appointment  of  aa  autiiorized  agent  to 
accept  service  of  process  and  such 
consent  to  jurisdiction  will  be 


irrevocable  until  all  amoonts  due  and  to 
become  doe  in  respect  of  ttw  Securities 
have  been  paid.  Applicants  also  wiN  be 
subject  to  suit  in  any  other  court  in  the 
United  States  which  would  have 
jurisdiction  because  of  the  manner  of 
the  offering  of  the  Sectffities  or 
otherwise  in  connection  with  the 
Securities.  The  authorized  agent  will  not 
be  a  trustee  for  the  holders  of  the 
Securities  and  will  n»t  have  any 
responsibilities  or  duties  to  act  for  such 
holders  as  would  a  tnistee. 

Applicants  consent  to  any  order 
granting  this  application  being  expressly 
conditioned  on  their  compliance  with 
the  undertakings  set  forth  above. 
Applicants  assert,  fot  the  reasons  set 
forth  in  their  application,  that  granting 
an  exemptive  order  pursuant  to  section 
6(c)  of  the  Act  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wisiiing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  8, 1986  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reason  for  such  request  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed  to  the  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  DC  20549.  A  copy  of 
such  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of  such 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law.  by  certificate)  shall  be 
filed  with  the  request  After  said  date  an 
order  disposing  of  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority, 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-26107  Filed  11-18-86;  8:45  am] 

BILUNG  CODE  MtO-OI-U 


[Release  No.  34-23792; File  No.  SR-NSCC- 
86-15] 


Self-RegiiMory  Organizations; 
Proposed  Rule  Ctninga  By  Relating  to 
an  Amendment  to  National  SecuilUes 
Clearing  Corp.'s  C^ISCC^  Rules  and 
Procedures 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78e{b)(l).  notice  is  hereby  given 
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that  on  October  30. 1986.  NSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  n.  and  HI  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Conmiission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Modify  National  Securities  Clearing 
Corporation's  ("NSCC")  SCC  Division 
Rule  39  as  follows: 

Special  Representative 

Rule  39 


A  Special  Representative,  who 
operates  an  automated  execution 
system  where  the  Special 
Representative  is  always  the  contra 
side  to  each  transaction,  (hereinafter 
referred  to  throughout  the  Rules  as  a 
"Qualified  Special  Representative"),  or 
such  other  Special  Representatives  as 
the  Corporation  may  permit  in  its 
discretion,  may  elect  to  submit  in 
automated  form  trade  data  from  such 
automated  execution  systems  as  a 
locked-in  trade  which  would  appear  on 
T-Contracts. 

Modify  NSCC's  SCC  Division 
Procedures  II.  B.  1..  as  follows: 

II.  Trade  Comparison  Service 


B.  NYSE/AMEX  Equity  Securities 


1.  Trade  Input  and  Comparison 

***** 

Trade  data  as  submitted  by  Members 
is  converted,  if  necessary,  validated  and 
matched  by  the  Corporation  to  insure 
that  the  details  of  each  trade  are  in 
agreement  between  the  purchaser  and 
seller.  Results  of  this  process  are 
reported  by  the  Corporation  to  Members 
on  T+1  Contract  lists.  With  regard  to 
trade  data  reported  by  Self-Re^atory 
Organizations  or  other  service  bureaus 
or  Qualified  Special  Representatives, 
which  the  Corporation  may  accept  on 
behalf  of  a  Member,  the  Corporation 
may  report  back  such  data  to  Members 
on  T-Contract  lists.  T+1  Contract  lists 
are  available  to  Members  on  the 
morning  of  T+2.  T-Contract  lists  are 
available  to  Members  on  the  morning  of 
T+l.  Separate  T+1  and  T  Contract  lists 
are  issued  for  transactions  executed  on 
the  NYSE  and  AMEX. 


Modify  NSCC's  Fee  Structure,  as 
follows: 

V.  Pass-Through  and  Other  Fees 

A.  Participant  Fees 

Represents  the  monthly  fee  for  each 
number  assigned  to  a  Member. 
Municipal  Comparison  Only  Member  or 
Fund/Serv  Member  for  participation  by 
each  Member,  Municipal  Comparison 
Only  Member  or  Fund/Serv  Member 
under  such  number  in  one  or  more  of  the 
specified  services  provided  by  NSCC 
Tlie  [six]  seven  services  and  tiieir 
related  base  fees  are: 
*        •        •        ♦        • 

7.  Qualified  Special  Representatives— ^OOM 
per  month 


n.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Oi^ganizi^on's 
Statement  of  ttie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  NSCC  Rule  39.  Members 
are  able  to  submit  trade  data  on  behalf 
of  others  through  the  special 
representative  mechanism.  To  become  a 
special  representative,  both  sides  must 
enter  into  a  representative  agreement 
and  authorization  agreement. 

Several  NSCC  Members  who  are  OTC 
mariiet  makers  operate  automated 
execution  systems  where  they  are 
always  the  contra  party  to  the 
transaction.  Pursuant  to  agreements 
which  these  market  makers  have  with 
subscribers  to  their  service,  the 
subscribers  must  accept  the  terms  of  the 
trade.  Currently,  subscribers  can 
appoint  the  market  maker  as  a  special 
representative  and  have  him  input  this 
trade  data  to  NSCC  on  T+1  or  he  can 
input  the  data  himself. 

Since  the  subscriber  is  required  to 
accept  the  terms  of  the  trade,  these 
market  makers  have  requested  that  they 
be  able  to  input  that  data  as  a  locked-in 
trade  on  trade  date  and  have  the  trade 
appear  on  T-Contracts.  By  having  the 
trades  appear  as  a  compared  trade 


sooner,  it  would  relieve  one  of  their 
operational  burdens.  Further,  since  the 
proposed  rule  change  will  promote  the 
prompt  and  acciu^te  comparison  of 
securities  transactions  eminating  from 
OTC  market  makers'  automated 
execution  systems,  the  proposed  rule 
change  is  consistent  with  the  Seciuities 
Exchange  Act  of  1934,  as  amended,  and 
the  rules  and  regulations  thereunder. 

The  proposed  rule  change  will  limit 
this  service  though,  to  those  market 
makers  who  are  always  the  contra  side 
to  each  transaction,  and  they  would  still 
be  required  to  enter  into  special 
representative  agreements  in  order  to 
input  this  data. 

Additionally,  in  order  to  recover  costs 
of  initial  changes  to  accept  automated 
input  and  to  update  such  periodically, 
each  Member  inputting  the  locked-in 
trade  would  be  charged  a  monthly 
participant  fee  of  $500.00  in  addition  to 
the  transaction  recording  fee. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  perceive  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  1934  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  1934  Acts. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
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and  any  penon,  odier  than  those  that 
may  be  witiifadd  faom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  avaUable  for 
inspection  and  cop]ring  in  the 
Coanussion's  ^biic  Reference  Section, 
450  Fifth  Street  NW.,  Waskinston.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspecticHi  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatoiy  organization. 
All  sabaussions  should  refer  to  File  No. 
SR-NSCC-«6-15  and  should  be 
submitted  by  Decembo- 10, 1986. 

For  the  Commission,  by  the  Division  of 
MaHcet  Regulation,  pursuant  to  delegated 
authority. 

Dated  November  12, 1986. 
Jonathan  G.  KaU, 
Secretary. 
[FR  Doc.  86-26101  Filed  ll-lS-SBc  8:45  am] 
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[Rsleaae  Noi  34-33791;  Fie  No.  SR-OCC- 
86-19) 

Self-Regulatory  Organizations:  Filing 
and  Immedlaia  EftacflvanMa  of 
Propoaad  Rule  Change  by  Options 
Clearing  Corp. 

The  Options  Clearing  Corporation 
("CXX").  (w  September  8. 1986.  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(l]  of 
the  Secorities  Exchange  Act  of  1934 
("Act").  The  Commission  is  publishing 
this  notice  to  solicit  comment  on  the  rule 
change. 

The  proposal  amends  OCC  By-Laws 
Article  VII,  section  1,  Interpretation  and 
Policy  sa  ("Interpretation").  The 
proposal  broadens  the  authority  of  OCC 
Clearing  Members  to  submit  to  OCC  on 
expiration  date  (after  the  return  of  the 
Preliminary  Exercise  Report  but  before 
the  return  of  the  Final  Exercise  Report 
under  OCC  Role  805)  adjustments  to 
correct  bona  fide  errors  or  omissions  on 
their  exchange  transactions  in  an 
expiring  options  series.  Previously,  the 
Interpretation  limited  such  adjustments 
to  expiring  options  having  exercise 
prices  within  %  point  ($0,625)  of  the 
closing  price  of  the  underlying  security. 
The  proposal  rescinds  that  Hmitation. 
OCC  proposed  the  limitation  in  1983  to 
minimize  the  volume  of  adjustments  and 
related  paperwork.'  Since  that  time. 


•  See  FHe  No.  SR-C)CC-«3-ll.  which  was 
approvod  bjr  Mm  CuiiuiiiMiuii  in  Securities  Exchan^ 
Act  BaiaaM  Na.  MKB  (May  23. 18B3).  4S  re  2*506 
(June  1.  laas). 


however.  OCC  baa  imfdemented  an  on- 
line communications  system  (Clearing 
Member  Accountbag  and  Control 
System,  i.e..  "C/MACS").  Because  C/ 
MACS  has  reduced  significantly  the 
volume  of  paperwork  requiring  OCC 
processing,  OCC  now  beUeves  that  its 
system  easily  caa  handle  greater 
adjustment  processing.  The  adjustments 
will  be  conducted  as  an  on-line  C/ 
MACS  procedur&  Moreover,  OCC  will 
continue  to  monitor  the  adjustments  and 
foresees  no  particular  monitoring 
problems  due  to  elimination  of  the  Va 
point  restriction.* 

OCC  states  that  the  proposal  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act 
in  that  it  would  promote  the  prompt  and 
accurate  clearance  of  securities 
transactions  and  protect  investors  by 
permitting  inadvertent  errors  to  be 
corrected. 

The  rule  change  has  become 
effectively  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  Rule  19b-«. 
The  Commission  nuy  summarily 
abrogate  the  rule  change  at  any  time 
within  60  days  of  its  filing  if  it  appears 
to  the  Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

You  may  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  with 
accompanying  eidubits  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  imder  5 
U.S.C.  552,  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC-  All 
submissions  should  refer  to  File  Na  SR- 
OCC-8e-19  and  riiould  be  submitted  by 
December  10, 1966. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pnrsuant  to  delegated 
authority. 

Dated:  November  12, 1986. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-26102  Filed  11-18-88;  8:45  am) 
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*  OCC  moniton  the  adiuitmenls  primarily 
through  daily  or  weekly  surveiUance  reports.  The 
volume  of  adjustments  and  the  types  of  adjustments 
are  reviewad  by  OCC  a*  key  measures  of  whether 
the  adjuslBiaBt  pracedui*  is  being  abuMd. 


Saw  Raguintory  OrgsnIfTBtlBM,  PmMc 
Clearing  Corp.  and  PMMte  SaeaiWoa 
Depoaitory  Truat  Co<»  Ordor  Approving 
Proposed  Rulo  dumpe 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  thePbcifirawHTng 
Corporation  (TCC~)  end  the  Pacffic 
Securities  Depositofy-Tmst  Company 
("PSDTC")  (coUecUvdy,  "PCC/PSDTC") 
filed  with  the  Securities  and  Exchange 
Commission  proposed  rule  changes  that 
would  establish  an  automated,  on-line 
communications  link  between  PCC/ 
PSDTC  and  its  Particqjants. » 
Participants  would  access  PCC/ 
PSDTC's  existing  automated  securities 
processing  system  in  eeveral  ways:  (1) 
Through  die  Pacific  PfcrtiGipant  Terminal 
System  ("PPTS"):  and  |2)  via  computer- 
to-con^>uter  transmission  or  magnetic 
tape  throogh  the  Pacific  Automated 
Services  ("PASS").  Notice  of  the 
prtqxMals  was  publiiAed  in  Securities 
Exchange  Act  Release  Nos.  23457  (July 
22, 1986),  51  FR  Z7105  (July  28, 1966),  and 
23456  (July  22, 1906),  51  FR  27106  (July 
29, 1966).  No  comment  letters  wen 
received.  This  Order  approves  die 
proposals. 

I.  Description  of  the  ftopoaals 

The  proposed  Pbciftc  Participiant 
Terminal  System  ("PPTS")  would  enable 
a  PCC/PSDTC  Participant  to 
communicate  electronically  with  PCC/ 
PSDTC  via  a  terminal  located  at  the 
Participant's  place  of  business.  Each 
Participant  would  need  to  purchase  or 
lease  terminal  equipment  i.e^  a  screen- 
type  terminal  and  a  printer.  A 
compatible  personal  computer  ("PC"), 
which  many  businenee  have  on  hand 
for  other  business  poiposes,  also  could 
be  used  to  accomplish  the  link. 

Through  the  terminal  system. 
Participants  could  perform  several 
functions  that  previously  could  be 
effected  only  through  paper 
submissions.  Each  Participant  could:  (1) 
Affirm,  cancel  and  print  confirmations 
of  trades  submitted  to  the  National 
Institutional  Delivery  System  ("NIDS") 
and  inquire  on  the  status  of  NIDS  trades 
throughout  the  NIDS  processing  cycle; 
and  (2)  effect  free  or  rained  depository 
movements  of  securities  between  its 
account  and  the  accotmt  of  another 
Participant,  initiated  cash  only 
movements,  and  inquire  on  the  status  of 
these  depository  movements. 


■  The  two  clearing  agencies  jointly  operate  one 
electronic  communications  system. 
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The  system  would  contain  multiple 
security  features  to  reduce  to  the 
greatest  extent  possible  the  risk  of 
unauthorized  system  access. 
Participants  would  access  the  system 
either  through  dedicated  leased 
telephone  lines'  or  by  dial-up  over 
commercial  lines  with  a  "call-back" 
verfication  by  the  PCC/PSDTC  system' 
All  participant  terminal  locations  also 
would  be  identiHed  by  a  terminal  ID 
number,  invisible  to  the  user,  which 
would  be  cross-referenced  to  the 
Participant's  user  passwords.  This 
feature  should  ensure  that  the 
Participant  wilt  be  able  to  access  its 
own  account(s)  only.  Moreover,  each 
Participant  would  be  assigned  on 
Participant  request  unique  multilevel 
user  passwords,  diat  could  be  used  to 
restrict  access  by  function. 

The  Pacific  Automated  Services 
System  ("PASS")  would  be  an 
integrated  system  that  provides  another 
alternative  for  the  exchange  of 
information  between  PCC/PSDTC  and 
its  Participants.  PASS  would  permit 
PCC/PSDTC  Participants  to  link  their 
mainframe  or  microcomputer  to  PCC/ 
PSDTC  Participants  without  an  in-house 
data  processing  capability  could  use 
PCC/PaDTCs  systCTi.  tltfough  PASS,  to 
link  directly  to  their  data  processing 
service  bureaus.  PCC/PSDTC 
Participants  also  could  receive  and  send 
information  tfarou^  the  physical 
exchange  of  magnetic  tapes. 

II.  Rationale  for  die  Proposal 

PCC/PSDTC  believe  that  the  proposed 
rule  changes  are  consistent  with  section 
17A  of  the  Act.  PCC/PSDTC  state  that 
PPTS  and  PASS  facilitate  rapid  and 
efficient  communication  between  PCC/ 
PSDTC  and  its  Participants.  This 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  eliminating  the  labor 
intensive  processing  of  paper  input 
Additionally.  PCC/PSDTC  believe  that 
the  direct  communicatons  link  between 
PCC/PSDTC  and  its  Participants  should 
encourage  the  use  of  ^tetional  Clearance 
and  Settlement  System  facilities.  This 
increased  use  should  result  in  fortber 
immobilization  o^ecurities  certificates 


*  Leased  line  oonfiguraUons  are  direct  &om  PCC/ 
PSDTC  to  the  Participant'*  location  and  would  b« 
the  Participant's  sole  means  of  system  accea*. 

»  The  calling  Participaol  ia  fiiat  proaptad  by  the 
PCC/PSDTC  syatam  for  the  Psrticipaat'*  aniqM  ID 
nuatier.  If  the  syatam  confiriM  the  ID  number,  the 
call  is  tetminatad.  Tha  ^stem  then  ianadkatdy  n- 
diala  the  teminal  at  the  pia-detanniaad,  syatom- 
■torad  valid  localiaB  tted  to  Uw  m  Muber.  If  tha  Q} 
namber  that  Iha  nsar  ptevidca  ia  net  nooBaiaad  by 
the  system  OB  any  attra^it.  a  aacmi^  meaaaae  will 
be  printed.  Aflac  thna  faiiad  attaapla  to  enter  the 
system,  the  ^ataa  autcosatically  aliuts  otS  and  a 
data  piocessing  supervisor  is  alerted. 


in  the  depository  environment  and 
should  reduce  the  number  of  physical 
securities  delivefies.  consistent  wiUi  the 
goals  of  section  17A. 

III.  Discussion 

For  reasons  discussed  below,  the 
Commission  agrees  with  PCC/PSDTC 
that  the  proposed  rule  changes  are 
consistent  with  the  Act  and,  dierefore,  is 
approving  the  proposals.  The 
Commission  believes  that  the  proposal 
should  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
also  believes  that  the  proposal  contains 
sufficient  safeguards  to  assure  the  safety 
of  securities  and  funds  in  the  custody  or 
control  of  PCC/PSDTC. 

The  Conunission  agrees  with  PCC/ 
PSDTC  that  the  pn^osal  should 
enhance  PCC/PSDTC's  ability  to 
process  securities  transactions  and 
should  increase  the  operational 
efficiency  of  the  clearing  agencies.  This 
will  benefit  Participants  in  several  ways. 
First  the  automated  comraimications 
link  should  significantly  speed  up 
securities  processing.  Participants  for 
the  first  time  wiD  have  abnost 
instantaneous  access  to  a  complete, 
current  data  base  of  their  transactions 
and  will  be  able  to  detomine  at  any 
time  die  status  of  dieir  transactions  in 
the  system.  Second,  the  {Htxposed 
system  wll  reduce  paper  processing.  No 
longer  will  Pertcipents  need  to  use  the 
mail  or  messengers  to  deliver  paper 
delivery  instructions,  reports  and  other 
documents.  The  system  should 
substantially  reduce  costs  related  to 
preparing  and  delivering  such 
documents  as  well.*  Moreover,  the 
proposed  system  should  eliminate  the 
high  incidence  of  clerical  errors 
tyincally  associated  with  manual 
processing. 

The  Commission  also  bebeves  that  the 
pn^XMed  link  should  promote  more 
widespread  use  of  PCC/PSDTC's 
automated  securities  processing  system. 
The  dial-up  access  alternative  is 
considerably  more  economical  than 
dedicated  line  access  and.  therefore, 
affordable  to  more  Partigugants.  Indeed, 
for  many  Partiq>ants.  initial  start-i^) 
costs  should  be  minimal  because 
existing  hardware,  e.g.,  an  IBM  PC, 
modem  and  printer,  simply  would  be 
used  for  an  additional  application. 

Moreover,  because  the  automated 
communication  system  should  facilitate 
book-entry  seciuities  deliveries  aiii«ng 
ParticipaBta.  fewer  physical  sccarities 
deliveries  will  oceor.  Thus,  the  system 


will  reduce  the  related  risk  of  loss  of 
securities  and  funds. 

Finally,  the  Commission  believes  that 
the  security  features  built  into  the 
proposed  system  are  adequate  to  assure 
the  safeguarding  of  securities  and  funds 
in  PCC/PSDTCs  custody  or  control. 
While  the  Commission  recognizes  that 
no  safeguarding  system  can  completely 
guarantee  the  safety  of  securities  and 
fimds  within  the  clearing  agency's 
automated  system  from  the  risk  of 
unauthorized  system  access,  the 
Commission  believes  that  clearing 
agencies'  automated  processing 
systems,  and,  in  particular,  systems  that 
provide  dial-up  access,  should  contain 
safeguarding  mechanisms  adequately 
designed  to  reduce  to  the  greatest  extent 
possible  the  risk  of  imauthorized  system 
access.* The  Commission  is  satisfied 
that  PCC/PSDTCs  system  safeguards, 
e.g.,  use  of  dedicated  lines  or  dial-up 
access  controlled  by  terminal 
identification,  multiple  passwords, 
access  restrictions  by  function  and  the 
caD-back  feature,  are  well-designed  and 
should  help  ensure  system  integrity  by 
maintaining  a  sufficient  level  of 
protection  against  the  risk  of 
unauthorized  system  access. 

IV.  CondusMMi 

Based  on  the  foregoing,  the 
Commission  finds  that  the  proposals 
(File  Nos.  SR-PCC-86-03  and  SR- 
PSDTC-88-05)  are  consistent  with  the 
Act  and,  in  particular,  with  section  17A. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b](2]  of  the  Act.  that  the 
above-mentioned  proposed  rule  changes 
be,  and  hereby  are,  approved.* 

For  the  Commisaian,  by  die  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 

Dated:  November  12. 1966. 
Jonathan  G.  Katx, 
Secretary. 

[FR  Doc  88-28103  Filed  ll-ia-8B:  S:45  am) 
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Witt  ha  naadad  to  efied 


'The  Commiasion  prarioualy  has  addressed  and 
approved  dial-up  aocesa  procedures  and  safeguards. 
See  Securities  Exchania  Act  Releaae  Noa.  20510 
(December  30, 1S89).  «  PK  98S  Qannary  6. 1S84). 
approvine  PU«  Noa.  8S-DTC-7S-a  8R-MSTC-77-S. 
SR-MCC-77-4  and  SR-Philadep-83-3:  21227 
(August  9. 1964).  49  FR  32eBS  (Ai«ust  15, 19S4), 
approving  File  No.  SR-MSTC-S4-a&  and  22S39 
(February  24. 1886).  SI  FR  7172  (February  28. 1986). 
approving  File  ^ia.  SR-OCC-SS-ao. 

*Th«  Commissioa  diaecte  PCC/PSDTC  to  menitor 
the  adequacy  of  its  safeguarding  acheme  with 
respect  to  dial  up  arraas  ami  to  Ble  ■seassary 
system  changes  with  the  Cammiaaiaa  expeditiausly 
under  sectioa  19(b)  of  Ike  Act 


41884 
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[ItotoM*  Na  34-23795;  File  Nos.  SR-PSE- 
85-30,  PSE-M-201 

Self-Regulatory  Organizations;  Pacific 
Stock  ExdMnge,  Inc^  Order  Approving 
Propoaed  Rule  Cfiange  and  Notice  and 
Order  Granting  Accelerated  Approval 

I.  Intnxluction 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.  « 
the  Pacific  Stock  Exchange.  Inc.  ("PSE" 
or  "Exchange")  filed  with  the 
Commission  on  October  7, 1985.  and 
September  26, 1986,  respectively, 
proposed  rule  changes  to  list  and  trade  a 
broadbased  market  index  option 
contract  on  the  Financial  News 
Composite  Index  ("FNCI"  or  "Index") 
and  to  alter  its  trading  hours  for  index 
options.  Notice  of  File  No.  SR-PSE-85- 
30  was  given  by  the  issuance  of 
Securities  Exchange  Act  Release  No. 
22536  (October  17. 1985),  50  FR  43050.  No 
comments  were  received  on  the 
proposal.  File  No.  SR-4^B-«6-20,  has 
not  been  noticed  previously.  The 
Commission  has  determined  to  approve 
the  proposed  rule  changes. 

n.  Description  of  Proposals 

The  Financial  News  Network  ("FNN") 
is  a  cable  television  network  which 
provides  hve  financial  news 
programming  to  subscribers.  FNN 
reaches  approximately  22  million  homes 
nationwide.  On  April  1, 1985,  FNN 
began  to  disseminate  the  FNCI.  The 
FNCI  is  a  price  weighted  index  » 
comprised  of  thirty  domestic  common 
stocks  designed  to  track  the  overall 
stock  maiiceL  Individual  issues  are 
selected  from  the  more  highly 
capitalized,  publicly  traded  issues  on 
the  New  York  Stock  Exchange 
("NYSE").  In  its  filing,  the  PSE  states 
that  each  of  the  underlying  securities 
must  meet  the  following  criteria: 

(1)  The  issue  must  have  had  an 
average  daily  tirading  volume  of  100,000 
shares  for  the  120  days  prior  to  the  day 
the  issue  is  included  in  the  Index;  and 

(2)  The  issue  must  have  a  minimum 
capitalization  of  one  billion  dollars.  The 
stocks  comprising  the  Index  represent 
approximately  27  industry  groups.*  As 


'  15  U.S.a  78»(b)  (1982). 

»  17  cm.  240. 19b-«  (1986). 

»  A  price  weighted  index  is  calculated  by  adding 
the  prices  of  one  share  of  each  of  the  companies  in 
the  index  and  dividing  that  sum  by  a  pre- 
established  divisor. 

*  These  industry  groups  include  manufacturing, 
computers,  food  services,  pharmaceuticals,  leisure. 
financial  services,  and  communications. 


of  October  1, 1986,  the  aggregate 
capitalization  of  all  30  stocks  in  the 
FNCI  was  over  $430  billion.  During  the 
last  four  month  period,  each  of  the 
stocks  has  had  an  average  trading 
volume  of  at  least  100,000  shares. 

The  price-weighted  FNCI  is  calculated 
by  adding  the  sum  of  one  share  of  each 
of  the  30  component  stocks  in  the  Index 
and  dividing  the  turn  by  a  constant 
divisor.'  Accordingly,  stocks  with  higher 
prices  will  influence  the  Index  value 
more  than  the  lower-priced  stocks.  As  of 
October  10, 1986,  the  highest  priced 
stock  in  the  Index,  IBM,  represented 
7.7%  of  the  Index  value.  The  three 
highest  priced  stacks  have  an  aggregate 
weight  of  20.39%  of  the  Index  value;  the 
top  six  highest-priced  stocks  represent 
35.38%  of  the  Index  value.  The  FNCI 
value  will  be  calculated  and 
disseminated  at  least  once  each  minute 
during  market  hours. 

A  component  of  the  FNCI  will  be 
replaced  if  any  of  the  following  events 
occurs:  (1)  A  stock's  capitalization  falls 
below  one  billion  dollars;  (2)  a 
corporation  enters  bankruptcy;  (3)  a 
substantial  chan^  in  a  corporation's 
business  focus  takes  place;  or  (4)  a 
corporation  is  merged  out  of  existence. 
Whenever  a  stock  is  deleted,  it  will  be 
replaced  with  a  stock  with  a 
capitalization  of  at  least  one  billion 
dollars  and  a  minimum  average  hquidity 
of  at  least  100,000  shares  per  day. 

The  PSE  proposes  to  apply  its  existing 
broad-based  index  options  rules  to 
trading  options  on  the  FNCI.  In  addition, 
quotes  will  be  in  fractions,  and  the 
Index  multiplier  will  be  the  same  as  that 
provided  for  in  Exchange  Rule  XXI. 
section  2.  The  PSE  anticipates  having 
ten  point  strike  price  intervals  on  the 
FNCI.  The  Exchange  proposes  to  trade 
the  FNCI  option  contract  on  the  March 
cycle*  with  two  near-term  months  and 
two  far-term  months.  The  FNCI  contract 
will  be  a  European-style^  option.  As 


•  In  keeping  with  Exchange  Rule  XXI.  Section  5. 
the  divisor  will  be  adjusted  only  when  necessary  to 
maintain  continuity  of  Index  values.  The  PSE 
anticipates  that  the  divisor  will  be  modified  only  if 
an  underlying  security  is  subject  to  a  stock  split  or 
stock  dividend  amounting  to  10%  or  more  of  the 
current  outstanding  shares.  The  current  divisor  is 
1.06502. 

•  The  Index  will  trade  on  a  lanuary-March-June- 
September-December  exercise  cycle. 

'  A  European-style  option  may  be  exercised  only 
during  a  specified  period  (which  may  be  as  short  as 
a  single  day)  just  before  the  option  expires.  This  is 
in  contrast  to  an  American-styled  option  which  may 
be  exercised  by  the  holder  at  any  time  after  it  is 
purchased  until  it  expires.  The  writer  of  a  European- 
style  option  is  subject  lo  the  assignment  of  an 
exercise  only  during  the  exercise  period. 


such  no  exercise  of  the  contract  may  be 
effected  prior  to  the  day  proceeding 
expiration.' 

The  PSE  also  proposes  to  amend  its 
Exchange  Rules  to  alter  its  existing 
trading  hours  for  index  options  from  6:30 
a.m.  to  1:10  p.m.  Pacific  time  to  6:30  a.m. 
to  1:15  Pacific  time  in  order  to  permit 
simultaneous  trading  of  futures  and 
options  on  the  same  indexes  during  the 
same  time.  Currently,  the  PSE  has  listed 
and  permits  trading  of  options  on  the 
PSE  Technology  Index,  a  price-weighted, 
broad-based  index.  The  PSE  indicates 
that  trading  hours  for  the  PSE 
Technology  Index  futures  contract  on 
the  Pacific  Futures  Exchange  will  be  6:30 
a.m.  until  1:15  p.m.  Pacific  Time.  In 
addition,  the  PSE  states  that  it  has  been 
informed  by  the  International  Futures 
Exchange,  Ltd.  ("Intex")  that  it  will 
trade  futures  against  the  FNCI  from  6:30 
a.m.  Pacific  Time  untfl  1:15  p.m.  Pacific 
Time." 

III.  Discussion 

The  PSE  proposal  to  trade  options  on 
the  FNCI  does  not,  for  the  most  part, 
raise  novel  questions.  The  Commission 
previously  has  approved  the  PSE  broad- 
based  index  options  rules  that  will  be 
applied  to  the  FNCI.»»  The  Commission 
finds  that  the  PSE  proposed  designation 
of  the  Index  as  broad-based  is 
appropriate.  As  noted  above,  the  FNCI 
contains  stocks  representing  a  diversity 
of  business  sectors.  In  addition,  because 
the  Index  contains  30  stocks  and  is 
price-weighted,  the  PSE  has  ensured 
that  no  single  stock  or  group  of  stocks 
should  comprise  a  significant  percentage 
of  the  Index."  The  Commission  notes 


•  The  PSE  proposes  to  amend  Exchange  Rule  XXI, 
Section  15.  to  permit  the  Exchange  to  list  options  on 
stock  indexes  on  both  American  and  European-style 
options. 

*  Intex  is  a  fully  automated  futures  exchange 
subject  to  oversight  by  the  Government  of  Bermuda, 
which  has  the  authority  to  investigate  and  impose 
sanctions,  including  suspending  trading  on  the 
exchange,  if  Intex  fails  to  carry  out  its  obligations 
under  Intex's  enabling  statute.  The  International 
Commodities  Clearinghouse,  Ltd.  in  London  is 
Intex's  clearinghouse. 

'»  PSE  Rule  XXI. 

"  As  a  separate  matter,  the  Commission  notes 
the  federal  securities  laws,  unlike  the  regulations 
under  the  Commodity  Exchange  Act,  do  not  contain 
an  explicit  "economic  purpote"  test  for  new  options 
products.  Nevertheless,  to  approve  a  new  options 
proposal  the  Commission  mast  be  satisfied  that  its 
introduction  is  in  the  public  Interest  [see  section 
6(b)(5)  of  the  Act,  15  U.S.C.  ro(f)(b)(5)  (1984)).  Such  a 
Rnding  would  be  difTicult  wHh  respect  to  an  options 
product  that  served  no  hedging  or  other  economic 
function  because  any  benefits  that  might  be  derived 
by  market  participants  would  likely  be  outweighed 
by  the  potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the 
Commission  accepts  the  PS^s  representation  that 

Continued 
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that  the  dollar  value  of  the  15,000 
contract  position  limit'*  is  unlikely  to 
cause  disruptions  either  by  congestion 
or  manipulation  in  the  options  or  related 
markets.*' 

Furthermore,  the  Commission 
previously  has  approved  options  trading 
on  European-style  contracts,  among 
them  the  Chicago  Board  Options 
Exchange's  ("CBOE")  Standard  &  Poor's 
500  Index  ("SPX"),  which,  like  the  FNCI. 
is  a  broad-based  index  option.'*  In 
approving  the  CBOE  proposal,  the 
Commission  recognized  that  there  are 
advantages  to  both  American  and 
European-style  options,  with  purchasers 
generally  beneHting  from  American- 
style  options  and  sellers  from  European- 
style.  With  the  latter  type  of  option,  the 
purchaser  is  disadvantaged  to  some 
extent  because  he  must  rely  on  the 
continued  existence  of  a  liquid 
secondary  market  in  the  options  in  order 
to  close  out  an  option  position  before 
expiration.  In  contrast  the  writer  of  the 
contract  beneHts  from  the  contract's 
European-style  exercise  feature, 
because  the  writer  cannot  be  exercised 
against  until  expiration,  and  accordingly 
can  engage  in  long-range  planning  and 
strategies.  While  the  Commission 
recognizes  that  the  European-style  of  the 
FNCI  may  limit  the  flexibility  of  options 
purchasers,  we  also  believe  that  the 
exercise  feature  of  the  contract  may 
facilitate  certain  frading  strategies  and 
prove  useful  to  investors.  These 
potential  risks  are  fully  described  in  the 
Options  Disclosure  Document  issued 
pursuant  to  Rule  9b-l  under  the  Act.  In 
light  of  this  disclosure,  the  Commission 
is  not  inclined  to  substitute  its  judgment 
for  the  business  judgment  of  a  self- 
regulatory  organization  in  matters  of 


the  FNCI  will  serve  an  economic  function  in  that 
availability  of  this  Index  will  provide  investors  with 
added  trading  and  hedging  opportunities. 

"  At  the  current  FNCI  Index  value  of  161  on 
October  10, 1986,  the  dollar  value  of  a  15,000 
contract  position  would  be  S241.S  million. 

"  The  Commission  notes,  in  this  regard,  that 
while  it  continues  to  be  concerned  about  the 
volatility  which  has  been  associated  with  certain 
so-called  Expiration  Fridays,  it  does  not  believe  that 
the  introduction  of  the  FNCI  will  materially  affect 
those  developments.  In  any  event,  the  Commission 
will  continue  its  efforts  to  evaluate  alternative 
methods  of  addressing  Expiration  Friday  concern*. 

•*  At  the  present  time,  four  European-style  option 
contracts  are  approved  for  trading  in  the  United 
States.  See  Securities  Exchange  Act  Release  Nos. 
22471  (September  26. 1985).  50  FR  40636,  approving  a 
CBOE  proposal  to  trade  European-style  foreign 
currency  options:  22309  (August  9, 1965).  SO  FR 
32934.  approving  a  CBOE  proposal  to  convert  the 
SPX  from  an  American  to  a  European-style  option: 
22999  (March  12. 1986).  51  FR  9733,  approving  an 
American  Stock  Exchange.  Inc.  ("Amex")  proposal 
to  trade  European-style  13-week  Treasury  bill 
options:  and  2311  (June  16. 1986),  51  FR  21815, 
approving  an  Amex  proposal  to  trade  European- 
style  options  on  the  Institutional  Index  ("XU"). 


contract  design,  absent  regulatory 
concern. 

Similarly,  the  Commission  believes 
that  the  use  of  price-weighting  instead  of 
market  weighting  does  not  raise 
problems  under  the  Act'*  The 
Commission  previously  has  approved 
price- weigh  ted  indexes,'*  and  does  not 
believe  that  price-weighting  poses 
insurmountable  surveillance  concerns. 
Price-weighting  can  ensure  that  no 
single  stock  or  group  of  stocks  comprise 
a  significant  percentage  of  the  index  (as 
compared  with  market  value-weighted 
indices  where  one  stock  may  compose 
50%  or  more  of  the  weight  of  the  index). 
In  the  case  of  the  FNCI,  one  stock — 
IBM — represents  7.7%  of  the  Index 
value.  No  other  stock  represents  more 
than  6%  of  the  Index,  and  27  of  the  30 
stocks  in  the  Index  individually  account 
for  no  more  than  5.3%  of  the  Index  value. 
If  the  index  were  calculated  by  weighing 
relevant  capitalizations,  IBM  would,  of 
course,  compose  an  even  larger 
percentage  of  the  Index.**  In  addition,  a 
price  movement  in  a  substantial  number 
of  stocks  in  the  Index,  or  substantial 
price  movements  in  a  smaller  number  of 
stocks,  should  be  detectable  under  the 
surveillance  plan  being  proposed  by  the 
PSE.**  We  also  note  that  the  minimum 
capitalization  and  average  daily  volume 
requirements  help  to  ensure  that 
smaller,  less  liquid  stocks  are  not 
included  in  the  Index. 

Finally,  the  Commission  notes  that  the 
PSE  Plans  to  jointly  market  its  option  on 
the  FNCI  Index  v«th  Intex's  marketing 
of  futures  on  the  FNCI.  Indeed,  Intex,  a 
computer-based  futures  market  plans  to 
make  its  frading  terminals  available  to 
PSE  members.  Accordingly,  the  PSE  and 
Intex  entered  into  a  joint  surveillance 
sharing  agreement.  Moreover,  the 
Bermuda  Minister  of  Finance  has 
indicated  that  it  does  not  believe  that 
the  Bermuda  Protection  of  Trading 


"  It  should  be  noted,  however,  that  these 
practices  may  have  implications  with  respect  to 
matters  in  which  the  Commission  does  have  a 
regulatory  interst,  e.g..  the  use  of  price-weighting 
may  influence  the  surveillance  procedures  PSE  must 
put  in  place.  See  discussion,  infra. 

'•  See  e.g.,  Amex's  Major  Market  Index.  PSE's 
High  Technology  Index,  and  the  New  York  Stock 
Exchange's  ("NYSE")  Beta  Index. 

'^  On  October  10. 1986,  IBM  was  trading  at  about 
$124.00  per  share. 

"  The  PSE  has  submitted  a  copy  of  its 
surveillance  sharing  agreement  with  Index  for  the 
Division's  review.  The  PSE  has  also  submitted  a 
copy  of  a  letter  from  the  Bermuda  Ministry  of 
Finance  to  the  PSE  dated  October  20. 1986.  This 
letter  reflects  the  stated  policy  of  the  Minister  of 
Finance  in  favor  of  the  agreement  between  the  PSE 
and  the  Index  for  regulatory  surveillance  and 
evidences  the  Minister's  assurance  that  be  foresees 
no  circumstances  which  would  warrant  invocation 
of  the  Protection  of  Trading  Interests  Act  of  1981  to 
frustrate  the  surveillance  sharing  arrangement 
between  the  PSE  and  the  Index. 


Interests  Act  of  1981  >*  would  frustrate 
such  surveillance  sharing  efforts.***  In 
view  of  these  arrangements,  the 
Commission  believes  that  PSE  has 
established  an  adequate  regulatory 
framework  for  the  intermarket 
surveillance  of  options  frading  on 
FNQ.*' 

rv.  Conclusion 

Under  section  19(b)(2]  of  the  Act  the 
Commission  must  approve  a  proposed 
rule  change  if  it  determines  that  it  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  He  Commission 
believes  that  the  Index  should  provide 
useful  hedging  and  trading  opportunities 
to  investors,  institutions,  and  traders. 
The  Commission  has  reviewed  carefully 
the  rules  proposed  by  the  PSE  to 
accommodate  the  listing  and  trading  of 
FNCI  options,  and  has  concluded  that 
the  ndes  provide  for  adequate  and 
proper  regulation  of  the  proposed 
market  Accordingly,  the  Commission 
finds  that  SR-PSE-85-30  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and,  in 
particular,  the  requirements  of  section  6. 

The  PSE  also  requests  that  its 
proposal  to  alter  its  trading  hours  for 
index  options,  SR-PSE-88-20,  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b]  of  the  Act  because  the 
Exchange  wishes  to  implement  the 
change  at  the  same  time  that  the  Intex 
begins  frading  futures  on  the  FNCt  and 
the  new  frading  hours  will  be  consistent 
with  those  of  the  other  options 
exchanges. 

The  Commission  finds  that  SR-PSE- 
86-20  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  requirements  theretmder  applicable 
to  a  national  securities  exchange  and,  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  SR-PSE-e6-20  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 


'•  Bermuda  1981:  No.  72  [December  29. 1981). 

«»  Letter  from  Mansfield  H.  Brock,  Jr.,  Financial 
Secretary  for  Ministry  of  Finance,  Bermuda,  to  PSE. 
dated  October  20, 1986. 

*■  The  NYSE  originally  had  submitted  a  letter 
which  raised  concerns  regarding  PSFs  surveillance 
sharing  arrangements  with  Intex.  See  letter  from 
Donald  Solodar.  Senior  Vice  President  Market 
Surveillance  Services.  NYSE,  to  Brandon  Becker. 
Assistant  Director,  Division  of  Market  Regulation, 
dated  October  31. 1985.  The  Commission 
understands,  however,  that  in  view  of  subsequent 
developments  regarding  the  Intex/PSE  surveillance 
sharing  agreement  the  NYSE  i*  no  longer  concerned 
about  the  adequacy  of  the  agreement 
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because  the  rule  change  is  substantively 
identical  to  rule  changes  previously  Tiled 
by  three  other  self-regulatory 
organizations  that  were  approved  by  the 
Commission."  Those  rule  changes  and 
the  PSE's  proposed  nde  change  are 
intended  to  coordinate  the  close  of 
trading  in  broad-based  stock  index 
futures  contracts  traded  elsewhere,  thus 
enhancing  the  ability  to  use  these 
instruments  for  hedging  purposes. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data  views,  and 
arguments  concerning  SR-PSE-86-20. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  DC 
Copies  of  such  Hlings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  the  file  No. 
PSE-a6-20  and  should  be  submitted  by 
December  10, 1986. 

It  is  therefore  Ordered,  pursuant  to 
Section  19{b)(2}  of  the  Act.  that  the 
proposed  rule  changes  be  and  hereby 
are,  approved. 

By  the  Coiimiission. 
Dated:  November  12. 1986. 
lohathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-26104  Filed  11-18-86:  8:45  am] 
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[Release  No.  34-23775;  FUe  No.  SR-PSE- 
86-161 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  Pacific  Stock  Exchange,  Inc. 
("PSE")  submitted  a  proposed  rule 
change  on  July  22, 1986  pursuant  to 
section  19{b)  of  the  Securities  Exchange 
Act  of  1934  ("Act") »  and  Rule  19b-4 


"Simitar  rule  dianges  were  filed  by  the  CBOE. 
the  Ainex.  and  the  NYSE.  See  Securities  Exchange 
Act  Releaae  No.  229S7  (February  27. 1986). 

'  15  U.S.C.  78B(b)(19B4). 


thereunder,*  to  amend  PSE  Rule  VI, 
sections  48  and  79  (Commentary  .06), 
and  to  institute  a  new  Options  Floor 
Procedure  Advice  ("OFPA").  TTie 
amended  rules  are  designed  to  ensure 
that  for  certain  series  of  options,  non- 
broker  dealer  customer  orders  will  be 
filled  to  a  minimiom  depth  of  ten 
contracts  by  the  market  makers  in  the 
trading  crowd.  The  Commission 
soUcited  comment  on  the  proposal,  but 
received  none.' 

Speciflcally,  the  proposed  rule  change 
would  apply  to  near-term  equity  options 
which  are  at-the-money,  just  in  or  just 
out-of-the-money  at  the  time  the  request 
for  a  bid  or  offer  it  made.  The  rule 
change  would  require  that  Order  Book 
Officials  ensure  that  when  market 
makers  are  responsible  for  the  best  bid 
and/or  best  offer  in  a  particular  series, 
orders  will  be  fillad  to  a  depth  of  at  least 
ten  contracts  by  the  trading  crowd 
market  makers.  Under  the  proposed  rule 
change,  if  there  is  insufficient  response 
to  provide  a  depth  of  ten  contracts,  the 
Order  Book  Official  will  allocate 
contracts  among  the  market  makers  in 
the  trading  crowd  to  satisfy  the  ten 
contract  requirement.  The  proposed  rule 
would  apply  only  when  the  bid  or  offer 
is  solicited  by  a  floor  broker 
representing  a  non-broker  dealer 
customer  order. 

In  its  filing.  PSE  stated  that  the 
purpose  of  its  proposed  rule  change  is  to 
benefit  the  public  by  increasing  liquidity 
in  the  more  popular  option  series. 
Guaranteed  ten  contract  liquidity  will, 
according  to  PSE,  eliminate  partially- 
filled  retail  orders.  This  will  reduce 
commission  costs  for  retail  customers  by 
ensuring  that  public  orders  can  be  filled 
in  one  transaction,  rather  than  in  several 
transactions.  It  will  also  be  consistent 
with  section  6  of  the  Act  because  it  will 
facilitate  transactions  in  securities  and 
protect  investors  and  the  public  interest. 
Accordingly,  the  Commission  finds  that 
the  PSE  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.  In 
particular,  the  Commission  finds  that  the 
proposal  is  consistent  with  sections  6 
and  llA  of  the  Act. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the  rule 
change  be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


'  17  era  24ai9b-4  (IMS). 

•  The  propoaed  rule  change  was  noticed  in 
Securities  Exchange  act  Release  No.  23512  (August 
e.  1986),  51  ra  29039  [Aagust  13, 1986). 


Dated:  November  4, 1966. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-26105  Filed  11-18-86;  8:45  am] 

BIIXING  COOE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Deeteration  of  Disaster  Loan  Area  #2261; 
Amdt  1] 


i, 


Alaska;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (51 
FR  40099),  is  hereby  further  amended  to 
change  the  interest  rate  for  non-profit, 
eleemosynary  and  similar  organizations 
from  10.5  percent  to  9.5  percent.  Any 
loans  approved  to  an  organization  in 
this  group  between  October  1, 1986,  and 
this  date,  will  be  automatically  adjusted 
to  reflect  the  new  rate.  All  other 
information  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos,  59002  and  59008) 

Dated:  November  13, 1988. 

Alfred  E.  Judd. 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

[FR  Doc.  86-26125  Filed  U-16-B6;  8:45  am] 

BILUNO  CODE  MMS-OI-II 


[Declaration  of  Disaster  Loan  Area  #2254; 
Amdt  2] 

Illinois;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (51 
FR  36891),  as  amended  (51  FR  37998),  is 
hereby  further  amended  to  change  the 
interest  rate  for  non-profit, 
eleemosynnary  and  similar 
organizations  from  10.$  percent  to  9.5 
percent.  Any  loans  approved  to  an 
organization  in  this  group  between 
October  1, 1986,  and  this  date,  will  be 
automatically  adjusted  to  reflect  the 
new  rate.  All  other  information  remains 
the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  November  13, 1986. 
Alfred  E.  Judd, 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

[FR  Doc.  86-26126  Filed  11-18-86;  8:45  am] 

BILUNO  COOE  KBS-01-M 


[Declaration  of  Disaster  Loan  Area  No. 
2260;  Amdt  1] 

Kansas;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (51 
FR  39731),  is  hereby  further  amended  to 
change  the  interest  rate  for  non-profit, 
eleemosynary  and  similar  organizations 
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from  10.5  percent  to  9.5  percent.  Any 
loans  approved  to  an  organization  in 
this  group  between  October  1. 1986,  and 
this  date,  will  be  automatically  adjusted 
to  reflect  the  new  rate.  All  other 
information  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008). 

Dated:  November  13, 1986. 
Alfrad  E.  ludd. 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

(FR  Doc.  86-26127  Filed  11-18-86;  8:45  am] 

WLUNe  COOE  MOS-OI-M 


(Declaration  of  Disastar  Loan  Araa  Na 
225<;  Amdt  2] 

Missouri;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (51 
FR  37532),  as  amended  (51  FR  40099).  is 
hereby  further  amended  to  change  the 
interest  rate  for  non-profit, 
eleemosynary  and  similar  organizations 
from  10.5  percent  to  9.5  percent.  Any 
loans  approved  to  an  organization  in 
this  group  between  October  1. 1986.  and 
this  date,  will  be  automatically  adjusted 
to  reflect  the  new  rate.  All  other 
information  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  November  13. 1986. 
Aitnd  E.  ludd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

|FR  Doc  88-26128  Filed  11-18-86;  8:45  am] 
BHXmO  COOE  M2»-01-M 


41887 


IDadaration  of  Diaastar  Loan  Area  Na 
2257;AnKtt.2] 

Montana;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (51 
FR  37533).  as  amended  (51  FR  40099),  is 
hereby  further  amended  to  change  the 
interest  rate  for  non-proflt. 
eleemosynary  and  similar  organizations 
from  10.5  percent  to  9.5  percent.  Any 
loans  approved  to  an  organization  in 
this  group  between  October  1. 1986.  and 
this  date,  will  be  automatically  adjusted 
to  reflect  the  new  rate.  All  other 
information  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  November  13, 1986. 
Alfrad  E  ludd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  86-26129  Filed  11-18-86;  8:45  am] 
aHXMQ  COOE  W2S-«1-M 


[Daciaration  of  Disaatar  Loan  Araa  No. 
2259;  AmdL  2] 

Oklahoma;  Declaration  of  Disaster 
Area 

The  above-numbered  Declaration  (51 
FR  37533).  as  amended  (51  FR  40099),  is 
hereby  further  amended  to  change  the 
interest  rate  for  non-profit, 
eleemosynary  and  similar  organizations 
from  10.5  percent  to  9.5  percent.  Any 
loans  approved  to  an  organization  in 
this  group  between  October  1, 1986,  and 
this  date,  will  1m  automatically  adjusted 
to  reflect  the  new  rate.  All  other 
information  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008). 

Dated:  November  13, 1986. 
Alfred  E.  ludd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc  86-28130  Filed  11-18-86;  8:45  am] 

BMJJNQ  CODE  M2&41-M 

[Declaration  of  Oisaater  Loan  Area  Na 
2253;  AmdL  2] 

Wisconsin;  Declaration  of  Disaster 
Area 

The  above-numbered  Declaration  (51 
FR  36892),  as  amended  (51  FR  39449).  is 
hereby  further  amended  to  change  the 
interest  rate  for  non-profit, 
eleemosynary  and  similar  organizations 
from  10.5  percent  to  9.5  percent.  Any 
loans  approved  to  an  organization  in 
this  group  between  October  1. 1986.  and 
this  date,  will  be  automatically  adjusted 
to  reflect  the  new  rate.  All  other 
information  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008]. 

Dated:  November  13, 1986. 
Alfrad  E.  ludd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  86-26131  Filed  11-18-86;  8:45  am] 
BtUMQ  CODE  MOS-OI-M 


Small  Business  Investment  Company; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit  the 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "Debenture  Rate", 
which  is  defined  elsewhere  in  13  CFR 
107.3  in  terms  that  require  SBA  to 
publish,  from  time  to  time,  the  rate 
charged  on  ten-year  debentures  sold  by 


Licensees  to  the  public.  Notice  of  this 
rate  will  be  published  upon  change  in 
the  Debenture  Rate. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  November  4, 1986, 
and  until  further  notice,  the  Debenture 
Rate  to  be  used  for  computation  of 
maximum  cost  of  money  pursuant  to  13 
CFR  107.302  (a)  and  (b)  is  8.750%  per 
annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act,  as  amended 
by  section  524  of  Pub.  L  96-221.  March 
31. 1980  (94  Stat.  161),  to  that  law's 
Federal  override  of  State  usury  ceilings, 
and  to  its  forfeiture  and  penalty 
provisions. 

Dated:  November  7. 1986. 

lohn  L  Werner. 

Acting  Deputy  Associate  Administrator  for 
Investment 

[FR  Doc  86-26132  Filed  11-18-88;  8:45  am] 

BIUJNO  CODE  SOZS-OI-M 


DEPARTMENT  OF  STATE 

[Pul>lic  Notice  984] 

Agency  Forms  Sutmiitted  for  0MB 
Review 

agency:  Department  of  State. 
ACnON:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  the  Department  has 
submitted  a  proposed  collection  of 
information  to  the  Office  of 
Management  and  Budget  for  review. 

SUMMARY:  The  following  summaries  the 
information  collection  proposal 
submitted  to  OMB. 

1.  Title  of  information  collection — 

Application  for  Confidential 

Verification  of  Birth. 
Form  number— DSP-16. 
Originating  office — Bureau  of  Consular 

Affairs. 
Type  of  request — Reinstatement. 
Frequency — On  occasion. 
Respondents — State  vital  statistics 

offices. 
Estimated  number  of  responses — 3.000. 
Estimated  number  of  hours  needed  to 

respond — 250. 

Section  3504(h)  of  P.L  96-511  does  not 
apply. 

Additional  information  or  comments: 
Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Gail ).  Cook  (202)  647-4086. 
Comments  and  questions  should  be 


directed  to  (OMB)  Francine  Picoult  (202) 
39S-7231. 

Dated:  November  10. 1908. 
DooaU  J.  Boodiud. 
Assistant  Secntary  for  Administration. 
(FR  Dog.  8»-28033  FUed  11-18-86:  8:45  am] 

MLUNO  COM  4710-M-M 


(CM-«/1021] 

Study  Group  C  of  the  MJ&.  Organization 
for  tlM  Intamationai  Talegraph  and 
Teiephono  Conauttativa  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  C  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
Tuesday,  December  9, 1986,  at  9:30  a.m. 
in  Room  1406  of  the  Department  of 
State,  2201  C  Street,  NW..  Washington. 
DC. 

The  purpose  of  the  meeting  is  to 
discuss  matters  relating  to  a  possible 
accelerated  procedure  covering  a  CCITT 
Recommendation  addressing  digitally 
encoded  algorithm  (1.5  Mbs  video 
telephony  codec  standard). 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  Prior  to  the  meeting,  persons 
who  plan  to  attend  should  so  advise  the 
office  of  Mr.  Henry  Marchese,  AT&T 
(201)  234-3790. 

Dated:  November  12. 1986. 

Eari  S.  BaitMly, 

Director.  Office  of  Technical  Standards  and 
Development 

[FR  Doc.  86-28084  Filed  11-18-88;  8:45  am] 

MLLMQ  COOC  471<M>7-M 


DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Adminiatration 

[Docket  7»-17;  Notice  32] 

Optional  New  Car  Aaaeaament 
Program  Teating  by  Manuf  acturera 

AQCNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Request  for  Comments  on 
Optional  New  Car  Assessment  Program 
(NCAP)  Teating  by  Manufacturers. 


v:  This  notice  requests 
comments  on  an  optional  NCAP  crash 
test  program  for  motor  vehicle 
manufacturers  being  proposed  by 


NHTSA.  The  program  would  provide 
manufacturers  with  an  opportunity  to 
retest  any  of  their  vehicles  which  have 
been  tested  in  NCAP  and  later  modified 
with  production  changes  to  improve 
occupant  protection.  This  optional  test 
program  would  be  conducted  at  the 
manufacturer's  expense  but  under 
criteria  established  by  the  agency.  The 
results  would  be  identified  as  optional 
test  program  data  and  would  be 
published  by  the  agency  in  the  NCAP 
press  releases. 

date:  Written  comments  on  this  notice 
must  be  submitted  no  later  than  January 
5, 1987. 

ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  can  be 
submitted  (preferably  in  10  copies]  to 
the  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  (3  copies]  to  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  Room  5219,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  and  7  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  L  Gauthier,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590  (202/ 
366-4805). 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (Pubi  L  92-513)  requires  the 
development  and  dissemination  of 
comparative  information  on  the 
crashworthiness,  damage  susceptibility, 
and  ease  of  diagnosis  and  repair  of 
motor  vehicles.  TTie  foundation  of  Title 
II  is  the  belief  that,  if  consumers  have 
valid  comparative  information  on 
important  motor  vehicle  characteristics, 
they  will  use  that  information  in  their 
vehicle  purchase  decisions,  thereby 
encouraging  motor  vehicle 
manufacturers  to  improve  the  safety  and 
reliability  of  their  products.  The 
experimental  New  Car  Assessment 
Program  (NCAP)  addresses  the 
crashworthiness  ratings  aspect  of  Title 
II  by  i^^ding  comparative  safety 
performance  information,  in  the  form  of 
dummy  injury  measurements,  on 
selected  vehicles  which  are  crashed 
head-on  into  a  fixed  barrier  at  35  mph. 
Consumers  are  informed  of  this 
crashworthiness  information  through 
news  releases,  the  NHTSA  Hotline,  and 
media  coverage  of  NCAP  test  results. 


On  several  occasions  manufacturers 
have  made  small  but  significant 
production  line  changes  to  vehicles  to 
improve  the  performance  of  the  vehicles 
in  the  NCAP  test.  When  these  vehicles 
were  retested  subsequently  in  NCAP, 
the  production  changes  made  noticeable 
improvements  in  the  dummy  injury 
measurements.  However,  because 
limitations  on  agency  resources 
preclude  immediate  retest  by  the  agency 
of  every  redesigned  vehicle,  consumers 
do  not  always  learn  about  the  improved 
vehicle  performance.  Consistent  with  its 
resources  and  its  statutory  mandate,  the 
agency  wishes  to  encourage 
manufacturers  who  have  a  strong 
interest  in  the  performance  of  their 
vehicles  in  NCAP  to  continue  to  improve 
the  performance  of  their  vehicles.  To 
inform  consumers  promptly  about 
improved  NCAP  test  results  for 
previously  tested  vehicles  and  to 
maintain  NCAP  data  as  current  as 
possible,  such  information  should  be 
made  available  as  quickly  as  possible. 
For  these  reasons,  the  agency  believes 
that  the  public  interest  would  be  served 
if  it  provided  a  means  of  public 
dissemination  of  new  NCAP  data 
obtained  through  an  optional 
manufacturer-conducted  test  program 
proposed  by  the  agency. 

As  noted  above,  the  agency  is  not 
generally  in  a  position  to  allocate  funds 
and  persoimel  to  conduct  a  restest  of  an 
"improved"  vehicle.  In  such  situations, 
the  agency  is  proposing  that  if  a 
manufacturer  retests  an  "improved" 
vehicle  at  its  own  expense  and  under 
strict  conformance  to  NHTSA  criteria 
(discussed  below),  the  agency  would 
publish  the  test  results  as  part  of  an 
NCAP  press  release.  These  results 
would  be  annotated  in  some  manner  so 
that  consumers  would  be  aware  that 
production  changes  were  made  to  a 
model  which  was  crashed  in  an  earlier 
NCAP  test.  Comments  are  sought  on 
how  best  to  identify  mtmufacturer  data 
in  the  press  release. 

The  criteria  proposed  by  the  agency 
for  the  optional  NCAP  crash  test 
program  for  manufacturers  would 
ensure  comparability  to  the  results 
obtained  in  government-conducted 
NCAP  tests  and  would  be  strictly 
observed  by  a  manufacturer  that  wished 
its  test  results  to  be  publicized  by  the 
agency.  The  proposed  criteria  are  as 
follows: 

1.  The  manufacturer  must  provide 
technical  data  to  the  agency  which 
describes  the  production  design  changes 
made  to  the  vehicle,  reasons  why  such 
changes  are  likely  to  significantly 
improve  NCAP  results  and  estimated  or 
actual  test  results  expected  by  the 
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manufacturer  if  the  vehkLe  were 
retested.  If  changes  have  not  been  made 
to  the  vehicle  siJaeequent  to  its  NCAP 
test,  the  agency  wiU  not  publish  the 
retest  results  luoder  this  program.  The 
agency  is  interested  in  comments  on 
establishing  a  minimum  level  of 
improvement  for  publication  under  this 
program. 

2.  The  test  must  be  conducted  at  an 
independent  test  facility  which  has  the 
capability  of  conducting  crash  tests  in 
conformance  with  the  NCAP  test 
procedures.  The  agency  is  interested  in 
comments  on  establishing  objective 
standards  for  assessing  the  NCAP 
capability  of  a  test  facility. 

3.  The  current  NCAP  test  procedures 
as  specified  in  Docket  79-17  must  be 
used. 

4.  NHTSA  will  be  notified  of  the  day 
and  time  of  the  test  and  prior  test 
preparation  activities,  and  will  have  a 
representative  present  for  the  actual 
crash  test  and  any  vehicle/dummy 
preparation. 

5.  Public  confidence  in  the  program 
and  the  published  results  require  that 
there  be  no  possibility  that  a 
manfacturer  could  preselect  the 
individual  vehide  to  be  tested. 
Therefore,  the  test  vehicle  must  be 
purchased  at  random  by  the  test 
laboratory  from  a  dealer.  The  agency 
wishes  to  emphasize  that  vehicle 
changes  incorporated  in  Ae  test  vehicle 
must  be  production  changes.  Therefore, 
the  test  vehicle  should  be  available  at 
any  dealership. 

6.  The  electronic  test  data,  test  films, 
and  test  report  must  be  completed 
according  to  the  current  NCAP  test 
procedures.  Copies  of  the  electronic  test 
data,  test  films,  and  test  report  are 
provided  directly  to  NHTSA  for  analysis 
and  validation  in  accordance  with 
current  agency  procedures. 

7.  After  vaUdation,  the  test  results 
would  be  published  as  part  of  NCAP 
results,  along  with  a  summary  of  the 
production  changes  made  to  the  vehicle. 

8.  Manufacturers  must  agree  in 
advance  that,  absent  violations  in  the 
test  protocol  or  equipment  failure,  the 
test  results  will  be  made  publicly 
available  regardless  of  their  magnitude. 

The  intent  of  the  above  criteria  is  to 
ensure  that  vehicle  relests  which  are 
arranged  by  manufacturers  at  their 
expense  are  conducted  as  identically  as 
possible  to  the  original  NCAP  test 
sponsored  by  NHTSA.  Thus,  random 
purchase  of  test  vehicles,  independent 
laboratory  testing,  and  pubhcation  of 
results  (no  matter  what  they  might  be] 
must  be  assured.  The  benefits  of  such  a 
program  are  timely  and  up-to-date 
crashworthiness  data  provided  to 
consumers,  fairness  to  manufacturers 


which  have  made  vehicle  safety 
improvements  by  replacing  outdated 
data,  and  ntniiBura  expense  to  the 

taxpayers. 

Interested  persons  are  invited  to 
submit  comments  on  NHTSA's  proposed 
optional  NCAP  test  program  as 
discussed  above.  Although  the  agency  is 
currently  considering  adopting  the 
program  for  vehicles  previously  tested  in 
NCAP,  comments  are  also  requested  on 
whether  such  data  should  be  accepted 
for  vehicles  which  were  not  previously 
tested  in  NCAP.  Adoption  of  this  second 
course  of  action  could  result  in  an 
expansion  of  the  number  of  vehicles  for 
which  NCAP-type  data  would  be 
available  for  consumers  while 
minimizing  the  Government's  cost  of 
obtaining  such  data. 

It  is  requested  but  not  required  that  10 
copies  of  comments  be  submitted.  A  45- 
day  comment  period  is  provided.  All 
comments  must  be  limited  not  to  exceed 
15  pages  in  length.  (49  CFR  553.21) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  Ae  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fatfaicHi. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  induding 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies,  from 
which  proportedly  confidential 
information  has  been  deleted,  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
accepted,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
The  agency  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material.  Those  persons  desiring  to  be 
notified  upon  receipt  of  their  comments 
in  the  public  docket  should  enclose,  in 
the  envelope  with  their  comments,  a 
self-addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  wiU  return  the  postcard  by 
mail 


Iswied  on  November  13.  isas. 
Bany  Felrioe. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  86-28081  Filed  11-18-68;  8:45  am] 
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Office  Of  ComiiMrcial  Space 
Transportation 

[Notice  No.  8»-13;  Docket  43«10] 

xpOTmnw  Lawicn  wnma  noBranii 
Rnding  of  No  Significant  Impact 

AGENCY:  Department  of  Transportation. 
action:  DOT  notice  of  finding  of  no 
significant  impact  (FONSI). 

summary:  DOT  is  issuing  this  notice  to 
adviac  the  pubUc  that  a  finding  of  no 
significant  impact  has  been  made  on  the 
expendable  launch  vehicle  program. 

SUPPLEMENTARY  INFORMATION:  On 

February  28. 1986 » the  Office  of 
Conmiercial  Space  Transportation 
issued  an  Interim  Final  Rule  setting  forth 
licensing  regulations  for  commercial 
space  launch  activities.  Commercial 
Space  Launch  Act  tA  1984.  Pob.  L.  9B-n57S 
(the  Act)  authorizes  die  Secretary  of 
Transpcrtation  (the  Secretary)  to 
oversee  and  coordinate  conmiercial 
launch  activities. 

The  regulations  establish  general 
procedures  for  the  Office,  set  forth 
policy  and  procedures  for  hcensing 
commercial  laundi  activities,  and 
prescribe  general  standards  and 
information  requirements  for  launch 
license  applications.  Taken  together, 
these  provisions  constitute  the  Office's 
administrative  framework  for  ensuring 
safe  and  responsible  commercial  launch 
activities  and  eliminating  regulatory 
obstacles  to  the  development  of  private 
launch  and  laimdi  support  services. 

The  Finding  of  No  Significant  Impact 
is  based  on  the  Office's  environmental 
assessment  of  the  conunercial  space 
transportation  program.  This 
programmatic  assessment  identified  the 
impacts  that  the  conduct  of  commercial 
launch  activities  would  have  on  the 
human  environment.  None  of  these  were 
significant  However,  certain  factors 
associated  with  individual  launch 
proposals  were  not  addressed  in  the 
assessment  and  may  require  further 
review  during  the  licensing  process. 
These  include  use  of  new  propellants, 
new  site  development,  or  environmental 
effects  associated  with  some  payloads 
in  the  event  of  a  launch  accident 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  Bowles.  Senior  Regulatory 
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Specialist,  O^ce  of  Commercial  Space 
Transportation.  (202)  366-5770,  or 
Gerald  Musarra,  Office  of  the  General 
Counsel,  (202)  366-9305,  Department  of 
Transportation.  Washington.  DC  20590. 

Dated:  November  3, 1986. 
Dooaki  R.  THlling. 

Acting  Deputy  Director,  Office  of  Commercial 
Space  Transportation. 
[FR  Doc.  86-26067  Filed  11-18-86;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  tfie  Secretary 

(D^it  Clrcuter-PubHc  Debt  S«1ts— Na 
37-M] 

Treasury  Note*  of  Novemlier  30. 1988, 
Series  AG-1988 

Washington,  November  13. 1986. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately 
$10,250,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
November  3a  1988,  Series  AG-1988 
(CUSIP  No.  912827  UG  5),  hereafter 
referred  to  as  Notes.  The  Notes  will  be 
^    sold  at  auction,  with  bidding  oh  the 
I    basis  of  yield.  Payment  will  be  required 
t    at  the  price  equivalent  of  the  yield  of 
each  accepted  bid.  The  interest  rate  on 
the  Notes  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  discribed  below.  Additional 
amounts  of  the  Notes  may  be  issued  to 
Government  accoimts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Secuiities 

2.1.  The  Notes  will  be  dated  December 
1, 1986.  and  will  accure  interest  from 
that  date,  payable  on  a  semiaimual 
basis  on  May  31, 1987,  and  each 
subsequent  6  months  on  November  30 
and  May  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  30, 1988,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  daj^ihe  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 


from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  from  in  denominations  of 
$5,000,  $10,000,  $100,000.  and  $1,000,000, 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  defmitive 
or  in  bearer  from. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  narketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239,  prior  to  1:00  p.m.. 
Eastern  Standard  time,  Wednesday. 
November  19, 1986.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  November  18, 1986,  and 
received  no  later  than  Monday, 
December  1, 1986. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers. 


which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Other  are  permitted  to  submit 
tenders  only  for  their  own  account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commerical  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
annoimcement  of  the  amaunt  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  whch 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  aD  or  most  of  the 
offering,  competitive  tenders  will  be 
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accepted  in  an  amount  suflicient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservatioiis 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  muder  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  December  1, 1986.  Payment  in 
full  must  accompany  tenders  submitted 


by  all  other  investors.  Payment  must  b« 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  ate 
not  overdue  as  defined  in  the  general 
regnlatiaa  govenxBog  Umted  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  trom  institutional  investors  no 
later  than  Wednesday,  November  28. 
1986.  In  addition,  Treasury  Tax  and 
Loan  Note  Option  Depositaries  may 
make  payment  for  the  Notes  allotted  for 
their  own  accoimts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  December  1, 1986. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  die 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 


die  taacriptioB  on  the  registered 

definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  infonnatMMi  reqaired  thereon,  or  the 
Treasury  Direct  account  number 
previoasly  obtained. 

6.  General  Provisiona 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasmy,  to  receive  tenders,  to 
make  allotraents,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issne,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  diis  circular  if  such 
supplements  or  amendments  do  not 
adversely  a&ct  existing  rights  of 
holders  of  die  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Muipky, 

Fiscal  Assistant  Secretary. 

[FR  Doa  86-26151  Filed  11-17-86;  10:41  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubKshed 
under  the  "Giovemment  in  ttie  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.C.  552t)(e)(3). 


federal  deposit  insurance 
corporation: 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  1:20  p.m.  on  Thursday,  November  13, 
1986,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to:  (1)  Receive 
bids  for  the  purchase  of  certain  assets  of 
and  the  assumption  of  the  Uability  to 
pay  deposits  made  in  the  Hoxie  State 
Bank,  Hoxie,  Kansas,  which  was  closed 
by  the  State  Bank  Commissioner  for  the 
State  of  Kansas  on  Thursday,  November 
13, 1986;  (2)  accept  the  bid  for  the 
transaction  submitted  by  Prairie  Bank, 
Hoxie,  Kansas,  a  newly-chartered  State 
noiunember  bank;  (3]  approve  the 
appUcations  of  Prairie  Bank,  Hoxie, 
Kansas,  for  Federal  deposit  insurance 
and  for  consent  to  purchaase  certain 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  The  Hoxie  State  Bank, 
Hoxie,  Kansas;  and  [4]  provide  such 
financial  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1823(c)(2)).  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  pubHc;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  for  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  room  6020  of 
the  FDIC  Building  located  at  550— 17th 
Street,  NW.,  Washington,  DC 

Dated:  November  14, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  86-28180  Filed  11-17-86;  10:55  am] 
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FEDERAL  RESERVE  SYSTEM,  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
November  24, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  begirming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  14, 1986. 
James  McAfee, 

Associate  Secretary  erf  the  Board. 

[FR  Doc.  86-26118  Filed  11-17-86;  9:10  am] 

BILUNQ  CODE  6210-01-11 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  17.  24, 
December  1.  and  8, 1986. 

PLACE:  Commission'  Conference  Room. 
1717  H  Street,  NW.,  Washington.  DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  17 

Wednesday,  November  19 
10:00  a.m. 
Disussion  of  Pending  Investigations 
(closed— Ex.  5  4  7) 
2:00  p.m. 
Briefing  in  Advance  of  Publication  of  Draft 
NUREG-1150  (Source  Term)  (Public 
Meeting] 

Thursday,  November  20 
10:00  a.m. 
Briefing  on  Initiatives  to  Improve 
Maintenance  Performance  (Public 
Meeting] 
2:00  p.m. 
Periodic  Meeting  with  NUMARC  (Public 
Meeting] 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 


Friday,  November  21 

10:00  a.m. 
Discussion/Possible  Vote  on  Davis  Besse 
Restart  (Public  Meeting) 

Week  of  November  24 — ^Tcnative 

Wednesday,  November  20 

10:00  a.m. 

Briefing  by  Executive  Branch  (Closed — Ex. 

1)  , 

11:00  a.m.  I 

Affirmation  Meeting  (Public  Meeting)  (if 

needed] 

Week  of  December  1 — ^Tentadve 

Wednesday,  December  3 
10:00  a.m. 
Briefing  by  Steering  Group  on  Strategic 
Planning  (Public  Meeting] 

Thursday,  December  4 
3:30  p.m. 

Affirmation  Meeting  (Public  Meeting]  (if 
needed] 

Week  of  December  8 — Tentative 

Wednesday,  December  10 
2.00  p.m. 
Discussion  of  Management-Organization 

and  Internal  Personnel  Matters  (Closed — 

Ex.  2  &  6] 

Thursday,  December  11 

3:30  p.m. 
Affirmation  Meeting  (Public  Meeting]  (if 
needed] 

ADDITIONAL  INFORMATION:  Afrumation 
of  "Commission  Decision  in  Uranium 
Miller's  Hearing  (In  the  Matter  of 
American  Nuclear  Corporation  et  al. 
Docket  No.  40-4492  et  al.)  (Public 
Meeting)  is  scheduled  for  November  14. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker. 

Office  of  the  Secretary. 
November  13, 1988. 

(FR  Doc.  86-26179  Filed  11-17-86;  3:37  pmj 

BtLUNG  CODE  7S9O-01-M 
TENNESSEE  VALLEY  AUTHORITY 

TIME  AND  date:  9  a.m.  (e.s.t.).  Friday, 
November  21, 1986. 

place:  TVA  West  Tower  Auditorium, 
400  West  Summit  Hill  drive.  Knoxville, 
Tennessee. 

status:  open. 
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AGENDA 

Approval  of  minutes  of  meeting  held  on 
October  31, 1986. 

Discussion  Item 

1.  Regional  Industrial  Development 
Information  Management  System.  Staff  will 
discuss  the  objectives  and  capabilities  of  the 
Regional  Industrial  Development  Information 
Management  System,  a  new  project  designed 
to  introduce  the  use  of  microcomputers  at 
industrial  development  offices  to  provide 
ready  access  to  information  necessary  to  help 
recruit  new  industry  to  the  Tennessee  Valley 
region. 

ActicMi  Items 

Old  Business 

*1.  Supplement  to  Personal  Services 
Contract  No.  TV-68867A  with  Coopers  & 
Lybrand,  Knoxville,  Tennessee,  for 
Professional  Accounting  and  Specialized 
Consultation  Services,  Requested  by  the 
Comptroller. 

*2.  Supplement  to  Personal  Services 
Contract  No.  TV-69344A  with  Coopers  & 
Lybrand,  Knoxville,  Tennessee,  for  Services 
of  Qualified  Personnel  to  Provide  Assistance 
to  TVA  in  the  Design  and  Implementation  of 
an  Accounting  Information  System. 
Requested  by  the  Comptroller. 

New  Business 

A— Budget  and  Financing 

Al.  Adoption  of  Supplemental  Resolution 
Authorizing  1986  Series  F  Power  Bonds. 

A2.  Resolution  Authorizing  the  Chairman 
and  Other  Executive  Officers  to  Take  Further 
ActiOTi  Relating  to  Issuance  and  Sale  of  1986 
Series  F  Power  Bonds. 

A3.  Modification  of  Fiscal  Year  1987 
Capital  Budget  Financed  from  Power 
Proceeds  and  Borrowings— Replacement  of 
Upper  Waterwalls.  Radiant  Reheater, 
Extended  Sidewall  and  Roof  Tubes  in 
Widows  Creek  Fossil  Plant,  Unit  7. 
B — ^Purchase  Awards 

Bl.  NegotiaUon  GG-463546— Indefinite 
Quantity  Term  Agreement  for  Genuine 
Pennsylvania  Crusher  Repair  Parts  for  all 
Power  Storerooms,  Excluding  Nuclear  Power 
Storerooms. 


•Item  approve  by  individual  Board 
members.  This  would  give  formal  ratification 
to  the  Board's  action. 

B2.  Invitation  YB-101636— Direct  Digital 
Monitoring  and  Control  System  for  Power 
System  Control  Center. 

B3.  Req.  15 — Term  Coal  for  John  Sevier 
Steam  Plant. 

C — Power  Items 

Cl.  Supplement  No.  4  to  Contract  No.  TV- 
62311A  Between  Tennessee  Emergency 
Management  Agency  and  TVA  for 
Cooperation  in  the  Development  and 
Implementation  of  Radiological  Emergency 
Plans  as  Required  by  the  Nuclear  Regulatory 
Commission  and  the  Federal  Emergency 
Management  Agency. 

C2.  Supplement  No.  6  to  Subagreement  No. 
1  Under  the  Technical  Assistance  Plan  and 
Interagency  Agreement  between  TVA  and 
United  States  Department  of  Energy  (TV- 
68345A)  for  TVA  Weld  Quality  Evaluation  for 
Watts  Bar  Unit  1. 

D — ^Personnel  Items 

Dl.  Consulting  Contract  with  James  R. 
McGuffey.  Knoxville,  Tennessee,  to  Provide 
Consulting  Services  in  Connection  with 
Issues  Related  to  Welding  Review  Activity  at 
WatU  Bar  Nuclear  Plant  Requested  by  Office 
of  Nuclear  Power. 

D2.  Consulting  Contract  with  Roy  B. 
McCauley  Associates,  Worthington,  Ohio,  to 
Provide  Expert  Consulting  Services  in 
Connection  with  Issues  Related  to  Welding 
Review  Activity  at  Watts  Bar  Nuclear  Plant, 
Requested  by  Office  of  Nuclear  Power. 

D3.  Consulting  Contract  with  Aptech 
Engineering  Services,  Inc.,  Palo  Alto, 
California,  to  Provide  Consulting  Services  in 
Connection  with  Issues  Related  to  Welding 
Review  Activity  at  Watts  Bar  Nuclear  Plant, 
Requested  by  Office  of  Nuclear  Power. 

D4.  Consulting  Contract  with  Ammann  & 
Whitney  Consulting  Engineers,  New  York, 
New  Yoric  for  Edward  Cohen  to  Serve  as  a 
Consultant  Concerning  Adequacy  of  Concrete 
at  Watts  Bar  Nuclear  Plant,  Requested  by 
Office  of  Nuclear  Power. 

D5.  Supplement  No.  2  to  Personal  Service 
Contract  No.  TV-6740A  with  General  Physics 
Corporation,  Columbia,  Maryland,  for 
Engineering  and  Related  Support  to  the 
Technical  Services  Group  at  Browns  Ferry 


Nuclear  Plant.  Requested  by  Office  of 
Nuclear  Power. 

D6.  Consulting  Contract  with  Cataract.  Inc., 
Newtown,  Pennsylvania,  for  Donald  B. 
Weaver  to  serve  as  a  consultant  in 
connection  with  the  Atmospheric  Fluidized 
Bed  Combustion  Project,  Requested  by 
Division  of  Energy  Dtemonstrations  and 
Technology,  Office  of  Power. 
E — Real  Property  Transactions 

El.  Grant  of  Permanent  Easement  to  City  of 
Decatur,  Alabama,  for  Public  Recreation, 
Affecting  375  Acres  of  Wheeler  Reservoir 
Land  in  Morgan  County,  Alabama  (Point 
Mallard  Park)— Track  No.  XTWR-63E. 

E2.  Sale  of  Permanent  Easement  to  Eugene 
Brumbaugh  for  a  Commercial  Building, 
Affecting  Approximately  0.05  Acre  of 
Chatuge  Reservoir  Land  In  Towns  County, 
Georgia— Track  No.  XCHR-75B. 

E3.  Sale  of  Term  Easement  Extension  to 
North  Alabama  Shipping  and  Mining, 
Incorporated,  for  Barge  Terminal,  Affecting 
Approximately  3.4  Acres  of  Guntersville 
Reservoir  Land  in  Jackson  County, 
Alabama— Track  No.  XGR-7201E. 

E4.  Filing  of  Condemnation  Cases. 
F — Unclassified 

Fl.  Authority  to  Write  Off  Uncollectible 
Accounts  Receivable. 

F2.  Fertilizer  Distribution  Agreement  with 
Laroche  Industries,  Inc.,  Atlanta,  Georgia. 

F3.  Amendments  to  Terms  and  Conditions 
of  the  Voluntary  Retirement  Savings  and 
Investment  Plan  for  Members  of  the  TVA 
Retirement  System. 

F4.  Appointment  of  Paul  R.  Shlemon  as 
Designated  Agency  Ethics  Official. 
CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  November  14. 1988. 
W.F.  Willis. 

General  Manager. 

[FR  Doc.  86-26159  Filed  11-17-86;  10:51  amj 
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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

Correction 

In  notice  document  86-25180 
beginning  on  page  40503  in  the  issue  of 
Friday,  November  7, 1986  make  the 
following  correction: 

On  page  40507,  in  the  second  column, 
in  paragraph  (1),  in  the  fifth  line,  "not" 
should  read  "now". 

BILLING  CODE  1S05-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51639;  FRL-3077-91 

Certain  Chemical  Premanufacture 
Notices 

Correction 

In  notice  document  86-20366 
beginning  on  page  32245  in  the  issue  of 
Wednesday,  September  10, 1986,  make 
the  following  correction:  On  page  32245, 


in  the  third  column,  in  the  SUMMARY 
paragraph,  in  the  fifth  line,  after 
"premanufacture"  insert  "notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture". 

BILLING  CODE  150S-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  83P-0003  et  aL] 

Approved  Variances  for  Sunlamp 
Products;  Availability 

Correction 

In  notice  document  86-20842 
beginning  on  page  32847  in  the  issue  of 
Tuesday,  September  16, 1986,  make  the 
following  correction: 

On  page  32844  in  the  table,  in  the 
entry  for  Etocket  No.  85V-0193.  in  the 
second  column,  "Eurton"  should  read 
"Eurotan". 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NV-943-06-4220-10] 

Public  Lands  in  Nevada;  Notice  of 
Proposed  WItfidrawal 


appearing  on  page  29705  in  the  issue  of 
Wednesday,  August  20, 1986,  make  the 
following  corrections: 

1.  In  the  first  column,  under  'T.  6  N., 
R.  33  E.,"  in  the  second  line  of  "Sec.  24", 
add  ",  SWl/4;"  at  the  end  of  the  line. 

2.  In  the  second  column,  the  FR  Doc. 
number  should  read  "86-18800". 

BILLING  CODE  I505-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD02  86-02] 

Drawbridge  Operation  Regulations; 
Tennessee  River,  TN 

Correction  I 

In  rule  document  86-20479,  beginning 
on  page  32319,  in  the  issue  of  Thursday, 
September  11, 1986,  make  the  following 
correction: 

§117.949    [Corrected] 

On  page  32320,  first  column,  Hrst  line 
in  the  section  heading,  "Cumberland" 
should  read  'Tennessee". 

BILLING  CODE  tS«6-01-O 


Correction 


I 


In  notice  document  86-18800 


1986 


Wednesday 
November  19,  1986 


Part  II 


Department  of  Defense 
General  Services 
Administration 
National  Aeronautics  and 
Space  Administration 


48  CFR  Part  14 

Federal  Acquisition  Regulation  (FAR); 
Release  of  Solicitation  Mailing  Usts; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  14 

Federal  Acquisition  Regulation  (FAR); 
Release  of  Solicitation  Mailing  Lists 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  to  Federal 
Acquisition  Regulation  (FAR)  14.205-5  to 
clarify  that  contracting  offices  may 
require  written  requests  for  the  release 
of  lists  of  prospective  bidders  furnished 
copies  of  plans  and  specifications  on 
construction  contracts.  This  revision  is 
considered  to  be  nothing  more  than  a 
clariHcation  of  existing  regulations  and 
therefore  does  not  require  publication 
for  public  comment.  However,  any 
comments  received  before  the 
expiration  date  of  the  public  comment 
period  will  be  considered  in  the 
formulation  of  the  final  rule. 

date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 


shown  below  on  or  before  January  20, 
1987,  to  be  considered  in  the  formulation 
of  a  final  rule. 

address:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets  NW, 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  86-59  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  does  not  apply  because  the 
proposed  revision  is  not  a  "significant 
revision"  as  defined  in  FAR  1.501-1;  i.e., 
it  does  not  alter  the  substantive  meaning 
of  any  coverage  in  the  FAR  having  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors,  or  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  issuing 
agencies.  Accordingly,  and  consistent 
with  section  1212  of  Pub.  L  98-525  and 
section  302  of  Pub.  L.  98-577  pertaining 
to  publication  of  proposed  regulations 
(as  implemented  in  FAR  Subpart  1.5, 
Agency  and  Public  Participation), 
solicitation  of  agency  and  public  views 
on  the  proposed  revision  is  not  required. 
Since  such  solicitation  is  not  required, 
the  Regulatory  Flexibility  Act  does  not 
apply.  Although  such  solicitation  is  not 
required,  comments  are  invited. 


B.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  revision  to  FAR  14.205-5  does 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  14 

Government  procurement. 

Dated:  November  12. 1986. 

Lawrence  J.  Rizzi. 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  14  be  amended  as  set  forth  below: 

PART  14— SEALED  BIDDING 

1.  The  authority  citation  for  Part  14 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c). 

2.  Section  14.205-5  is  amended  by 
adding  in  paragraph  (b)  a  final  sentence 
to  read  as  follows: 

14.205-5    Release  of  sdicitatton  mailing 
lists. 

***** 

(b)  *  *  *  Contracting  offices  may 
require  written  requests  and  establish 
appropriate  procedures. 

[FR  Doc.  86-26058  Filed  11-18-86:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SWH-FRL-3114-9] 

Identification  and  Listing  of  Hazardous 
Waste;  Used  OH 

AQENCy:  Environmental  Protection 
Agency. 

ACTION:  Decision  not  to  adopt  proposed 
rule;  tentative  schedule  to  address 
issues  still  outstanding. 

summary:  The  Agency  has  determined 
that  used  oil  being  recycled  should  not 
be  listed  as  a  hazardous  waste  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  intends, 
however,  to  issue  recycled  oil 
management  standards  and  is 
conducting  studies  necessary  to 
determine  what  standards  are 
appropriate  under  section  3014  of  RCRA. 
EPA  is  also  conducting  certain  studies  to 
determine  whether  used  oil  being 
disposed  of,  i.e.,  not  being  recycled, 
should  be  listed  as  a  RCRA  hazardous 
waste,  or  whether  it  should  be  regulated 
instead  under  different  statutes.  This 
notice  describes  those  studies  currently 
underway  and  sets  forth  a  tentative 
schedule  describing  when  the  Agency 
will  address  those  issues  still 
outstanding. 

ADDRESS:  Information  sources  nsed  to 
develop  this  notice  are  available  for 
public  inspection  at:  EPA  RCRA  Docket 
(Sub-basement).  401  M  Street  SW., 
Washington,  DC  2046a 

For  a  listing  of  supporting  documents 
and  procedures  for  reviewing 
documents,  see  the  "Supporting 
Documents"  section  in  "Supplementary 
Information,"  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA  Hotline,  toll  free  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information,  contact  Robert  April,  Chief 
of  the  Capacity  and  Storage  Section. 
U.S.  Environmental  Protection  Agency, 
401  M  St.  SW..  Washington.  DC  20460. 
Telephone  (202)  382-7917.  Single  copies 
of  this  notice  may  be  obtained  from  the 
RCRA  Hotline  at  the  number  above. 
SUPPLEMENTARY  INFORMATION: 
Outline  of  Today's  Notice 
i.  Background 

U.  Decision  Not  To  List  Recycled  Oil  as  a 
Hazardous  Waste 

A.  Threshold  Legal  Questions 

B.  Basis  for  Not  Listing  Recycled  Oil 

III.  Strategy  To  Control  Used  Oil  Bound  for 

Disposal 

IV.  Strategy  To  Control  Used  Oil  Recycling 

V.  New  Schedule 

VI.  CERCLA  Reportable  Quantities  Proposal 


VII.  Supporting  Documents 
VHI.  List  of  Subjects 

I.  Background 

Section  3012  of  RCRA.  added  to  the 
statute  by  the  Used  Oil  Recycling  Act  of 
1980  and  amended  (and  re-designated  as 
section  3014)  by  the  1984  RCRA 
amendments,  directs  the  Administrator 
to  "promulgate  regulations  ...  as  may 
be  necessary  to  protect  human  health 
and  the  environment  from  hazards 
associated  with  recycled  oil.  In 
developing  such  regulations,  the 
Administrator  shall  conduct  an  analysis 
of  the  economic  impact  of  the 
regulations  on  the  oil  recycling  industry. 
The  Administrator  shall  ensure  that 
such  regulations  do  not  discourage  the 
recovery  or  recycling  of  used  oil 
consistent  with  the  protection  of  human 
health  and  the  environment."  Section 
1004  of  RCRA  defines  both  "used  oil" 
and  "recycled  oil."  The  term  "recycled 
oil,"  and  the  phrase,  "used  oil 
recycling,"  include  used  oil  being  reused 
for  any  purpose,  including  used  oil  being 
refined  or  being  processed  into  fuel. 
Also  included,  as  EPA  reads  the  statute, 
is  used  oil  being  stored,  collected,  or 
otherwise  being  managed  prior  to 
recycling.  (See  50  FR  49218;  November 
29, 1985). 

The  statute  requires  EPA  to  make  a 
determination  as  to  whether  to  list  used 
oil  as  a  hazardous  waste  under  RCRA 
section  3001.  Section  8  of  the  Used  Oil 
Recychng  Act  directs  EPA  to  consider 
effects  on  recycling  in  determining 
whether  to  list.  EPA  was  required  to 
propose  whether  to  identify  or  list  used 
automobile  and  truck  crankcase  oil  by 
November  8, 1986,  and  to  make  a  final 
determination  as  to  whether  to  identify 
or  list  any  or  all  used  oils  by  November 
8, 1988.  EPA  is  also  to  promulgate 
management  standards  by  November  8. 
1986  for  recycled  oil  that  is  identified  or 
listed.  EPA's  authority  to  regulate 
recycled  oil,  however,  is  not  dependent 
on  a  hazardous  waste  listing.  (See  the 
discussion  at  50  FR  1691;  January  11, 
1985.) 

The  statute  thus  carves  out  a  special 
niche  for  recycled  oil  in  Subtitle  C  that 
differs  from  all  other  wastes.  Recycled 
oil  is  to  be  regulated  under  a  special  set 
of  rules,  effects  on  recycling  must  be 
taken  into  account  in  listing  and 
regulating  recycled  oil,  and  EPA  retains 
authority  to  regulate  recycled  oil  under 
Subtitle  C  whether  or  not  it  is  identified 
or  listed  as  hazardous. 

EPA  has  met  some  of  these  deadlines, 
and  complied  partially  with  the  others. 
The  Agency  has  issued  final  regulations 
prohibiting  the  burning  of  off- 
specification  used  oil  in  non-industrial 
boilers  (50  FR  49064.  November  29. 


1985).  Marketers  of  used  oil  fuel  and 
burners  of  off-specification  fuel  must 
notify  EPA  of  their  activities  and  comply 
with  certain  notice  and  record  keeping 
requirements.  (Id.)  The  Agency  has 
proposed  to  list  all  used  oils  as 
hazardous  waste  (50  FR  49258. 
November  29, 1985).  EPA  also  proposed 
comprehensive  mansgement  standards 
for  recycled  oil  on  the  same  date  (50  FR 
49212). 

EPA  received  a  great  many  comments 
on  the  proposed  used  oil  management 
standards  and  listing.  Most  of  diese 
comments  criticized  the  proposals, 
especially  the  proposed  listing  of  used 
oil  as  a  hazardous  waste.  The  ultimate 
thrust  of  the  negative  comments  was 
that  the  listing  would  not  only 
discourage  used  oil  recycling,  but  would 
ultimately  be  environmentally 
counterproductive  because  used  oil  left 
unrecycled  would  be  disposed  of  in 
manners  posing  greater  risk  than 
recycling.  Additionally,  although  many 
commenters  supported,  in  general,  the 
need  for  regulation  caused  oil  (including 
management  standards  for  recycled  oil), 
some  commenters  indicated  that  certain 
of  the  proposed  management  standards 
would  also  discourage  recycling. 
Particular  negative  fsctors  singled  out 
by  commenters  were  the  stigmatizing 
effect  of  a  listing,  and  strict  regulation  of 
burners  who  have  an  easily-available 
virgin  fuel  substitute. 

EPA  responded  with  a  supplemental 
notice  of  data  availability  (51  FR  8206; 
March  10. 1986).  In  that  notice,  the 
Agency  requested  comments  on  the 
option  of  regulating  iccycled  oil  without 
identifying  or  listing  recycled  oil  as  a 
hazardous  waste,  and  listing  used  oil 
being  disposed  of  as  hazardous  waste. 
Most  commenters  supported  this  option 
as  a  preferable  alternative  to  listing  all 
used  oil. 

Since  the  November  1985  and  March 
1986  notices,  there  have  been  a  number 
of  developments  relevant  to  the 
proposals.  First,  EPA  has  investigated 
some  of  the  major  issues  raised  in  the 
comments,  including  the  effects  of  crude 
oil  imce  drops  on  used  oil  recycling  and 
the  potential  impacts  of  stigma 
associated  with  a  hazardous  waste 
listing.  Second,  Congress  has  exhibited 
continued  interest  in  this  area.  The 
House  Subcommittee  on  Energy, 
Environment,  and  Safety  Issues 
Affecting  Small  Business  held  a  used  oil 
hearing  on  May  19. 1986.  The 
Subcommittee's  preliminary  findings 
were  that  EPA's  proposal  would  be 
counterproductive,  dse  to  adverse 
impacts  that  would  follow  a  hazardous 
waste  Hsting.  (See  the  letter  firom 
Honorable  Charles  VV.  Stenhohn,  dated 
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6/18/86.)  In  addition,  under  the  iwently 
reauthcHized  Compt«heo«ve 
Environmental  Response, 
Compensation,  and  LiabUity  Act 
(CERCLA,  or  "Superfund").  certain 
generators  of  recycled  oil  would  be 
eligible  for  a  limited  exclusion  from 
CERCLA  liability.  Purdier,  RCRA 
sections  3006  and  3006  were  amended  so 
that  recjrcledoil  would  be  subject  to 
RCRA  State  authorization  and  oiminal 
enforcement  provisions  whether  or  not  it 
is  listed  or  identiHed  as  a  hazardous 
waste. 

EPA  has  also  conducted  field  studies 
in  states  where  used  oil  has  been  listed 
as  hazardous  waste  under  State  law.  In 
general,  we  found  diat  it  was  typical  for 
used  oil  to  be  shipped  from  diese  States 
into  States  where  used  oil  is  not 
regulated.  Finally,  a  series  of 
information  bulletins  have  been 
distributed  to  used  oil  generators  and 
recyclers  to  clarify  ambiguities  in  the 
present  and  proposed  regulations.  For 
example,  EPA  reiterated  that  industrial 
burners  may  bum  used  oil  even  if  it  is 
off-specification,  provided  that  they 
notify  EPA  of  their  waste-as-fuel 
activities.  Further,  we  reiterated  that 
used  oil  is  not  now  a  hazardous  waste, 
and  notification  does  not  create 
hazardous  waste  legal  obligations. 
Copies  of  die  information  bulletins  may 
be  obtained  by  calling  die  RCRA 
Hotline  at  (800)  424-9348,  or  (202)  382- 
3000.  For  public  review  of  the  studies 
and  other  documents  referenced  above, 
see  the  "Supporting  Documents"  section 
below. 

II.  DedaioD  N<it  to  List  Recycled  Oil  as  a 
Hazardous  Waste 

As  explained  more  fully  below,  EPA  is 
meeting  part  of  its  statutory  deadline  of 
determining  whether  to  Int  used  oil  by 
deciding  net  to  list  used  oil  being 
recycled,  or  beii^  sent  few  racyding,  as 
a  hazardous  waste.  We  have  determined 
that  listing  recycled  oil  would 
discourage  recycling  of  used  oS.  Our 
further  concern  is  that  displacement  of 
this  used  oil  from  recycling  could  cause 
an  increased  quantity  of  used  oil  to  be 
disposed  of  in  uncontrolled  ways, 
causing  harm  to  the  environment.  This 
increased  disposal  could  result  from 
decreased  use  of  used  oil  as  fuel  by 
industrial  bimiers  and  decreased 
acceptance  of  do-it-yourselfer  oil  by 
service  stations  (and  similar 
establishments),  both  attributable  to 
costs  and  stigma  associated  with  hsting. 

Balanced  against  the  environmental 
harm  likely  to  be  asaodated  with  hsting 
recycled  oil  is  tia  fiact  'diat  EPA  can 
regulate  used  oil  recycHog  without  a 
listing.  The  quantity  of  ued  oil  in 
question,  absent  the  listing,  would  most 


likely  be  biBsed.  fiumiag  of  used  oil  is 
BOW  partially  oooboUed  under  a 
oombinatioD  of  RCRA  and  dean  Air  Act 
regulations,  and  EPA  is  conducting 
studies  to  determine  whet  additional 
controls,  if  any,  are  necessary  to 
adequat3ly  protect  human  health  and 
the  environment  from  the  hazards 
associated  with  used  oil  burning.  Listing 
recyded  oil  as  a  hazardous  waste, 
however,  is  not  necessary  to  promulgate 
additional  rules  for  recycled  oil. 
Therefore,  we  have  conchided  that  the 
listing  would  discourage  recycling,  and, 
since  listing  is  not  necessary  to 
regulation,  have  further  conduded  that 
listing  could  pose  a  net  detriment  to  the 
environment. 

The  remainder  of  this  tmit  of  the 
preamble  explains  in  more  detail  the 
Agency's  decision  not  to  list  recycled 
oil.  First,  we  address  certain  threshold 
legal  questions  the  dedsion  presents. 
Seccmd,  we  dinniss  in  detail  the  basis 
for  the  dedsion. 

A.  Threshoid  LegaJ  QuesUons 

1.  Non-Technical  Grounds  for  Listing 
Determinaftion 

In  the  past.  Q>A  has  based  its 
decision  as  to  whether  to  list  a  waste  as 
hazardous  purely  on  a  technical 
determination  of  whether  the  waste 
satisfies  the  criteria  for  listing  contained 
in  S  261.11(a)(3).  which  implements 
RCRA  section  3001.  These  criteria 
involve  considerations  of  the  hazards  of 
the  waste. 

Our  decision  today  is  not  based  on  the 
hazards  of  recyded  oil.  Rather,  we 
believe  that  listing  would  discourage 
recyding  of  used  oil  and  could  have  an 
environmentally  counterproductive 
effect  We  believe  the  statute  indicates 
explicitly  that  the  Agency  is  to  consider 
effects  on  recycling  in  deciding  whether 
to  list  recycled  oil.  Section  8  of  the  Used 
Oil  Recyding  Act  (Pub.  L  96-463, 
section  8]  states  specifically  that  in 
determining  whether  or  not  to  list  used 
oil  as  a  hazardous  waste,  "the 
Administrator  shall  ensure  that  the 
recovery  and  reuse  of  used  oil  are  not 
discouraged."  This  provision  was  left 
unamended  in  1984  and  appears  to  the 
Agency  to  state  clearly  that  non- 
technical factors,  to  the  extent  they  bear 
on  recj'cling  of  used  oil,  must  be 
evaluated  in  determining  whether  to  list 
recycled  oil. 

We  note  further  that  Congress  has 
expressly  provided  EPA  with  authority 
to  regulate  recycled  oil  under  Subtitle  C 
whether  or  not  recyded  oil  is  identified 
or  listed  (section  3014(a);  d.  H.R.  Rep. 
No.  188.  OStfa  Cong..  1st  Seas.  (68)). 
Recyded  oil  is  the  only  type  of  waste  for 
which  this  is  the  case.  Since  listing  is 


not  necessary  to  ensure  Subtitle  C 
regulatory  control  EPA  believes  that  the 
decision  is  more  discretionary  than 
other  listing  dedsiens  and  EPA  can 
legitimately  consider  such  non-technical 
factors  as  the  effed  on  recycling  and 
ultimate  environmental  effect  of  a  listing 
determination. 

The  language  of  section  3014.  taken  as 
a  whole,  further  reinforces  our  view  that 
the  Agency  is  to  consider  nontechnical 
factors  in  determining  wliedier  to  list. 
The  sense  of  the  statiUe  is  that  E3>A 
must  look  to  the  effect  its  regulations 
have  on  used  oil  recyding  and 
protection  of  human  healdi  and  the 
environment.  An  action  which 
discourages  recyding  so  as  to  cause,  on 
balance,  an  environmentally-detrimental 
effect  would  not  satisfy  the  statutory 
mandate.  EPA  beUeves  that  listing  of 
recyded  oil  as  a  hazardous  waste  would 
probably  be  such  an  action.  Congress 
appears  to  have  allowed  for  this 
possibility  by  directing  EPA  to  consider 
effects  on  recycling  when  determining 
whether  to  list  and  providing  the 
Agency  alternative  regulatory 
authorities  to  control  recycled  oil  which 
is  not  identified  or  listed. 

2.  Authority  to  Make  Identification  and 
Listing  Determinations  Spedfic  to  Used 
Oil  Bt^ng  Disposed  of 

A  second  question  is  whether  the 
Agency  can  make  separate  listing 
determinations  for  used  oil  being 
recycled  and  being  disposed  of.  The 
Agency  believes  such  an  approach  is 
allowable  under  the  statute,  largely  for 
the  same  reasons  discussed  above. 
Congress  directed  the  Agency  to 
consider  effects  on  recyding  and 
ultimate  environmental  effects  in 
developing  recyded  oil  regulations. 
Listing  recycled  oil  bears  on  these 
concerns.  Congress  also  provided 
express  authority  over  recycled  oil  not 
identified  or  listed  as  hazardous, 
another  clear  indication  that  recycled  oil 
and  other  used  oil  can  be  classified 
differently.  Congress  has  also  recently 
stated,  in  the  Conference  report  to  the 
CERCLA  amendments,  that  it  was 
aware  that  EPA  might  not  list  recycled 
oil.  Far  from  disapproving.  Congress 
amended  sections  3006  and  3008  for 
RCRA  to  provide  for  criminal 
enforcement  and  state  authorization 
authority  for  recyded  oil  not  identified 
or  listed.  Clearly,  Congress  sees  no  bar 
in  distinguishing  between  recyded  oil 
and  other  used  oil  when  listing. 

The  Agency  does  not  regard  today's 
action  as  setting  precedents  for  listing  or 
identifying  any  other  types  of  hazardous 
wastes.  As  explained  above,  recyded 
oil  occupies  a  unique  position  in  the 
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Subtitle  C  structure,  and  is  to  be 
accorded  distinct  regulatory  treatment. 
Our  action  is  predicated  on  these 
distinctions  and  our  conclusion  that 
protection  of  human  health  and  the 
environment  is  best  served  by  regulating 
recycled  oil  without  listing  it  as  a 
hazardous  waste. 

B.  Basis  for  Not  Listing  Recycled  Oil 

EPA  has  determined  that  recycled  oil 
should  not  be  listed  as  a  hazardous 
waste.  This  determination  is  based  on 
our  conclusion  that  a  listing  could  lead 
to  major  disruptions  in  the  established 
used  oil  recycling  system  in  the  United 
States,  and  our  further  concern  that  such 
disruption  could  ultimately  lead  to 
significant  amounts  of  used  oil  being 
disposed  of  in  unsound  ways.  This 
finding  caused  EPA  to  reconsider  the 
need  for  a  listing,  given  the  authority 
granted  by  RCRA  section  3014(a).  under 
which  EPA  may  regulate  recycled  oil 
with  or  without  a  listing.  [See  the 
discussion  above].  We  are  announcing 
the  "no  listing"  decision  today  to  clear 
up  uncertainty  experienced  by  the  many 
affected  parties.  The  supporting  data 
and  rationale  for  the  no  listing 
determination  follow. 

1.  Public  Comments 

EPA  was  deluged  with  hundreds  of 
comments  opposing  the  listing  of 
recycled  used  oil  as  a  hazardous  waste. 
In  fact,  of  the  over  800  public  comments 
EPA  received  on  its  11/29/85  used  oil 
proposal  (and  the  3/10/86 
supplementary  notice),  by  far  the  most 
common  comment  was  that  listing 
recycled  oil  would  disrupt  established 
collection  and  recycling  networks  and 
ultimately  lead  to  improper  used  oil 
disposal.  EPA  is  particularly  impressed 
by  the  broad  range  of  parties  who 
expressed  this  concern.  In  addition  to 
generators  and  recyclers  of  used  oil, 
some  of  the  comments  were  from  private 
groups  and  from  State  and  local 
governments  who  have  set  up  do-it- 
yourself  (DIY)  collection  centers  and 
who  claimed  that  a  listing  would  impair 
or  put  an  end  to  such  efforts.  A  central 
theme  of  the  commenters'  line  of 
reasoning  (although  not  fully  articulated 
in  all  of  the  submissions]  is  that  a 
successful  national  used  oil  recycling 
system  depends  on  voluntary 
participation  of  private  parties  at  certain 
crucial  points,  and  that  a  recycled  oil 
listing  would  seriously  deter  this 
participation. 

Commenters  cited  concerns  with 
CERCLA  liability,  with  insurance  rates, 
public  and  employee  relations,  and  the 
"derived-from"  rule  (which  provides 
that  any  waste  generated  by  the 
treatment  of  a  listed  hazardous  waste  is 


iteself  presumed  to  be  hazardous). 
Parties  whose  participation  was  cited  as 
likely  to  cease  were  service  stations  and 
otherf  who  act  as  DIY  collection 
centers,  and  industrial  fuel  users.  In  the 
former  case,  commenters  stressed  that 
DIYs  would  have  no  place  to  take  their 
used  oil  and  would  likely  place  it  in 
their  household  garbage,  down  sewers, 
or  dump  it  on  the  ground.  In  the  latter 
case,  commenters  argued  that  industrial 
fuel  is  the  major  use  of  used  oil,  and 
given  the  nation's  currently  limited  re- 
refining  capacity  (and  the  recent  fall  in 
oil  prices],  refusal  of  industrial  burners 
to  accept  used  oil  fuels  would  cause 
"backups"  throughout  collection 
networks  and  ultimately  could  lead  to 
unsound  disposal  (by  generators  left 
without  a  recycling  outlet). 

2.  EPA  Studies 

In  its  initial  proposal,  EPA  did  not 
evaluate  the  effects  listing  might  have 
on  used  oil  recycling,  believing  that 
effects  would  result  from  imposition  of 
management  standards,  50  FR  49260. 
When  commenters  indicated  that  listing 
alone,  apart  from  imposition  of 
standards,  could  seriously  discourage 
recycling,  EPA  conducted  studies  over 
the  past  several  months  to  try  to 
determine  to  what  extent  commenters' 
arguments  could  be  corroborated,  and 
what  the  environmental  consequences 
could  be  if  these  claims  were  to  become 
reality.  We  note  that  there  is  a  distinct 
limit  to  the  extent  quantification  is 
possible  here,  since  to  some  extent  what 
is  involved  is  an  emotional  reaction, 
unquantifiable  by  its  very  nature.  With 
this  caveat,  as  explained  below,  EPA 
has  estimated  some  of  the  magnitude  of 
disruption  reasonably  likely  to  occur 
due  to  a  recycled  ail  listing.  Because 
much  of  this  analysis  involves  a 
modeling  of  human  behavior  and 
predictions  about  recently  volatile 
prices  of  crude  oil,  the  estimates  are 
only  rough  aproximations  of  what  might 
occur.  Nonetheless,  the  dislocations  in 
the  recycling  market  and  the  adverse 
impacts  which  could  result  are  cause  for 
serious  concern.  For  public  review  of 
these  studies,  see  the  "Supporting 
Documents"  section  below. 

a.  Burner  notifiaations. 

In  the  Regulatory  Impacts  Analysis  to 
support  the  11/29/85  prospoal,  EPA 
predicted  that  over  2,000  establishments 
would  bum  off-specification  used  oil  as 
fuel,  despite  the  listing  of  used  oil  as 
hazardous  waste  and  the  regulation  of 
used  oil  burners.  EPA  has  reviewed  the 
notifications  received  from  used  oil 
burners  (required  by  §  266.44(b),  in  rules 
issued  final  on  11/29/85  at  50  FR  49164] 
to  determine  whether  such  an  estimate 
is  correct.  Through  October  1986,  only 


about  500  burner  notifications  have  been 
received.  Although  much  of  the  disparity 
is  likely  due  to  the  availability  of  low 
priced  virgin  fuel  oils,  burners'  concerns 
over  the  proposed  listing  and  certain  of 
the  proposed  management  standards 
also  seem  to  have  caused  reluctance  to 
purchase  used  oil  fuelsL  See,  for 
example,  comments  of  the  National 
Asphalt  Pavement  Association  (NAPA), 
dated  4/9/86.  NAPA  members  bum 
large  amounts  of  used  oil  and  their 
comments  indicate  there  would  be 
reduced  use  of  used  oil  as  fuel  if 
recycled  oil  is  listed  (or  if  certain 
management  standards  are  imposed). 

b.  Oil  displacement.  EPA  conducted 
analyses  showing  that,  even  in  the 
absence  of  substantive  controls  on 
recycled  oil,  the  listing  of  recycled  oil  as 
hazardous  waste  could  cause  an 
additional  61-128  million  gallons  per 
year  (MGY)  of  used  oil  to  be  disposed  of 
in  uncontrolled  ways,  «n  increase  of 
approximately  22-47  percent  over 
baseline  conditions.  (Hie  results 
presented  here  are  from  the  report,  by 
Temple,  Barker,  and  Sloane,  Inc.. 
Analysis  of  Possible  Market  Impacts 
Resulting  from  Stigmatizing  Effects  of 
Listing  Recycled  Oil  dated  November, 
1986.]  This  disruption  is  attributable 
both  to  direct  economic  effects  (e.g., 
costs  of  managing  combustion  residues 
as  hazardous  wastes)  as  well  as 
psychological  effects  such  as  public 
relations  problems,  eta,  which  may 
translate  into  economic  effects  (e.g.,  the 
cost  of  an  asphalt  company  hiring  a 
community  reladons  specialist  to  allow 
continued  buming  of  used  oil  fuel). 
Some  element  of  disruption  could  also 

Result  for  non-economic  reasons,  with 
persons  opting  out  of  the  recycled  oil 
system  to  avoid  handling  a  "hazardous 
waste."  EPA  has  determined  that  the 
costs  and  stigma  associated  with  listing 
recycled  oil  could  significantly  reduce 
the  demand  for  used  oil  fuel.  Re-refining 
would  not  be  able  to  expand  (at  least  in 
the  short  term)  to  the  extent  necessary 
to  absorb  all  of  the  used  oil  displaced 
from  buming.  Generators  would  then 
have  difficulty  in  findiag  recyclers 
willing  to  accept  their  nsed  oil;  and  as  a 
result,  commercial  auto  centers  would 
likely  refuse  to  accept  DIY-generated 
used  oil  and  significantly  increase  the 
price  charged  for  oil  change  services 
offered  to  the  public.  Reduced 
availability  of  DIY  oil  collection  centers 
and  higher  oil  change  price  for  the 
public  would  increase  DIY  oil  changes 
and  would  ultimately  lead  to  increased 
uncontrolled  disposal  of  used  oil. 

c.  Environmental  hazards.  The 
release  of  61-128  MGY  of  used  oil  into 
the  environment  would  very  likely 
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threaten  ground  and  sorface  waters  with 
oil  contamination,  thereby  endangering 
drinking  water  supplies  and  aquatic  life. 
EPA  was  not  able  to  quantify  the 
environmental  harm  these  releases 
could  pose,  but  to  put  the  quantities  in 
perspective,  one  may  note  that  the 
amount  of  oil  accidentaliy  spilled  onto 
the  territorial  waters  of  the  U.S.  each 
year  is  typically  only  10-20  MGY.  [See 
the  EPA  Report  to  Congress,  Listing 
Waste  Oil  as  a  Hazardous  Waste  (SW- 
909),  January  1981.  p.  9]  Cleariy.  the 
displacement  of  used  oil  potentially 
associated  with  a  recyclMl  oil  listing  is 
cause  for  serious  concern. 

3.  Administrative  Concerns 

In  the  Federal  Re^er  of  Kfarch  10. 
1986  (51  FR  8207).  EPA  indicated  it  was 
concerned  tiiat  regulations  issued  for 
recycled  oil  not  accompanied  by  listing 
recycled  oil  would  be  difficult  to 
implement  effectively  because  EPA 
would  lack  full  RCRA  State 
authorization  and  criminal  enforcement 
authorities.  EPA  notes,  however,  that  as 
part  of  the  CERCLA  Reauthorization. 
Congress  amended  RCRA  to  provide 
state  authorization  and  criminal 
enforcement  authorities  for  recycled  oil 
not  listed  as  a  hazardous  waste.  {RCRA 
sections  3006  and  3008,  as  amended  by 
section  205{i)  of  the  Superfund 
Amendments  Reauthorization  Act.) 
These  administrative  concerns,  then,  are 
no  longer  valid. 

4.  Conclusion 

The  Agency  cannot  responsibly  ignore 
the  many  comments  urging  us  not  to  list 
recycled  oil.  Although  analysis  of  the 
impacts  of  such  a  listing  is  difficult,  we 
are  today  making  sudi  a  decision  based 
on  the  best  available  information.  The 
Agency  fmds  inherently  reasonable  the 
argument  that  listing  will  discourage 
voluntary  participation  ia  the  used  oil 
recycling  system.  There  are  objective 
costs  associated  with  listing  recycled 
oil:  residues  &om  use  are  automatically 
hazardous  wastes  (absent  deUsting],  and 
recycled  oil  not  already  a  CERCLA 
hazardous  substance  necessarily 
becomes  one.  The  stigma  associated 
with  designation  as  a  hazardoas  waste, 
although  difRcult  to  quantify,  is 
neverthless  sufHciently  apparent  on  this 
record  for  legitimate  Agency  concern. 
The  Agency  further  believes  that  initial 
recycled  oil  collectors  (particularly  DIY 
oil  collectors)  and  end  users 
(particularly  used  oil  &iel  users)  are  the 
entities  in  the  used  oil  recycling  system 
particularly  likely  to  cease  recycling 
when  faced  with  these  kinds  of 
pressures  because  they  have  easily 
available  options  which  do  not  require 


utilization  of  recycled  oil.  This  is 
particularly  true  of  used  oil  homers. 

Although  not  strictly  necesssary  as  a 
ground  fOTdedsion,  dw  Agency  believes 
it  prudent  to  consider  the  environmental 
effects  of  these  possible  large-scale 
dislocations.  On  this  record,  the  Agency 
believes  that  given  the  present  lack  of 
re-refining  capacity,  significant 
shortfalls  in  burner  capacity  could  cause 
recycled  oil  to  back  up  through  the 
system.  It  appears  that  such  a  shortfall 
has  been  developing  since  the  proposal. 
This  type  of  backup  could  lead  to 
eventual  unsound  disposal  with 
significant  environmental  detriment  as 
generators  are  left  without  a  recycled 
outlet.  Indeed,  this  precise  concern  is 
raised  in  the  legislative  history  of  the 
1984  amendments,  with  the  conclusion 
that  such  dmnping  would  "defeat  the 
purposes  of  this  legislation."  H.  Rep.  No. 
198.  98di  Cong.  1st  Sees,  at  65;  see  also 
id.  at  66  ("used  oil  «-dinarily  handled  by 
[generators]  certainly  will  be  dumped  if 
regulations  are  unduly  stringent").  The 
Agency  believes  that  this  additional, 
mostly  uncontrolled,  disposal  could  pose 
a  net  detriment  to  the  environment.  Tliis 
oil,  if  not  for  the  listing,  would  probably 
be  burned.  Used  oil  burning  is  partially 
controlled  now  under  the  RC31A  section 
3014(a)  rules  promulgated  on  November 
29, 1965  (50  FR  49164).  These  rules 
prohibit  the  most  harmful  practice,  i.e.. 
burning  of  off-specification  fuel  in 
nonindustrial  boilers.  Industrial  burners 
may  bum  off-specification  fuel  provided 
they  comply  with  the  mainly 
administrative  requirements  of  40  CFR 
266.44.  Id.  at  49185.  We  note  that  many 
industrial  burners  of  used  oil  such  as 
new  asphalt  plants,  have  air  pollution 
control  equipment  in  place  (due  to  Clean 
Air  Act  requirements  that  reduce  risks 
from  emissions.  The  Agency  is  currently 
conducting  studies  to  determine  if 
additional  controls  are  necessary.  (This 
is  described  in  section  IV  of  this 
preamble,  below.)  To  the  extent  that 
additional  requirements  are  deemed 
necessary,  EPA  can  further  control 
industrial  burning  under  RCRA  section 
3014(a)  without  a  listing.  Therefore,  the 
listing  would  increase  disposal  and 
cause  adverse  environmental  effects 
without  providing  environmental 
benefits.  The  Agency's  studies  cited 
earlier  corroborate  this  premise. 

in—  Stoategy  To  Control  Used  Oil 
Bound  For  Disposal 

EPA  is  currently  considering  options 
to  control  the  disposal  of  used  oil  using 
one  or  more  of  several  possible  statutes. 
We  continue  to  believe  that  improper 
disposal  of  used  oil  can  cause  serious 
environmental  problems.  Most 
commenters,  in  fact,  supported  this 


conclusion.  The  Agency  believes, 
however,  that  some  options  not 
previously  evaluated  may  achieve  better 
environmental  results  as  compared  to 
the  proposed  RCRA  hazardous  waste 
listing.  We  are  currently  investigating 
whether  disposal  of  used  oil  can  be 
controlled  under  section  6  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
approach  may  have  advantages  when 
compared  to  a  RCRA  listing.  EPA  is 
investigating  the  TSCA  option  because 
any  used  oil  hazardous  waste  listing, 
even  if  limited  to  used  oil  being 
disposed  ot  could  be  associated  with 
some  of  the  same  impacts  as  a  recycled 
oil  listing.  In  other  words,  the  disposal 
vs.  recyding  distinction  could  be  lost  on 
some  and  used  oil  would  simply  be 
considered  "hazardous"  for  all  practical 
purposes.  We  are  not  sure  whether  this 
would  really  be  the  case,  given  the 
indirect  linkage  between  a  "disposal 
only"  listing  and  recycling.  Since, 
however,  a  TSCA  rule  would  probably 
create  even  less  of  a  stigma  than  a 
RCRA  disposal  listing,  we  think  the 
option  is  worth  investigating  further.  It 
should  be  noted  that  TSCA  section  6 
provides  EPA  »vith  strong  regulatory 
authorities.  For  example,  under  section 
6(a)(6)(A),  EPA  may  prohibit  fomis  of 
disposal  that  pose  an  unreasonable  risk. 

rv.  Strategy  to  Control  Used  Oil 
Recyding 

EPA  is  considering  what  management 
standards  are  necessary  for  recycled  oil. 
We  continue  to  beUeve  that  improper 
recyding  of  used  oil  can  pose 
substantial  environmental  hazards.  This 
condusion  was  supported  by  many 
commenters.  EPA  believes  that  the 
regulations  for  used  oil  fuel  issued  in 
final  form  on  November  29. 1985  [50  FR 
49164].  while  addressing  some  of  the 
more  serious  problems,  do  not  by 
themselves  provide  adequate  controls  to 
ensure  proper  used  oil  recycling.  For 
example,  these  regulations  do  not 
address  road  oiling,  storage,  and  facility 
management  (i.e.,  security  provisions, 
financial  arrangements  for  closure,  etc.), 
and  do  not  address  actual  emissions 
from  industrial  burning  of  off- 
specification  used  oil  fiiel. 

EPA  has  concluded  additional  studies 
are  necessary  before  issuing  recycled  oil 
management  standards.  We  have 
concluded  that  we  will  not  issue  as  a 
final  rule  the  complete  set  of 
management  standards  proposed  on 
November  29. 1985  [50  FR  49212] 
because  some  aspects  of  the  proposal 
may  have  been  so  stringent  as  to  cause 
impacts  similar  to  a  recycled  oil  listing. 
In  particular,  commenters  (mainly  used 
oil  processors  and  used  oil  burners) 
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maintained  that  EPA's  proposal  to  apply 
full  RCRA  facility  standards  to  burners 
would  virtually  eliminate  used  oil 
burning  as  a  recycling  outlet. 
Preliminary  cost  analyses  conducted  by 
EPA  appear  to  confirm  this  claim. 
Because  burning  is  the  major  end  use  for 
used  oil  (and  because  of  the  limitations 
on  re-refining  expansion  cited  above), 
EPA  is  very  concerned  about  the 
possibility  of  such  an  outcome.  This  is 
particularly  important  given  that  many 
industrial  facilities,  such  as  new  asphalt 
plants,  often  have  in  place  air  pollution 
control  equipment  that  reduce  toxic 
emissions  from  used  oil  burning.  We  are 
therefore  re-evaluating  our  approach  to 
regulating  used  oil  burners  to  determine 
whether  a  reduced  set  of  facility 
standards  might  be  adequate,  whether 
requirements  might  be  phased-in  over  a 
period  of  time,  and  also  to  determine  to 
what  extent  RCRA  used  oil  emission 
standards  can  be  coordinated  with 
standards  issued  by  the  Agency  under 
the  Clean  Air  Act  for  fossil  fuel  burners. 
The  latter  aspect  of  our  re-evaluation 
might  result  in  similar  regulations  for 
"virgin"  and  used  oils,  and  this  might 
reduce  industrial  fuel  users'  hesitancy  to 
purchase  a  "waste"  or  "used"  oil  fuel. 
Since  the  Agency  will  also,  within  the 
next  several  months,  be  proposing 
standards  for  underground  petroleum 
storage  tanks  under  RCRA  Subtitle  I,  we 
will  also  be  considering  to  what  extent 
these  standards  can  be  applied  to  used 
oil  tanks.  Coordination  or  integration  of 
the  standards  would  facilitate 
administration  of  both  programs  by  the 
Agency  (and  the  States). 

Another  reason  EPA  is  not  issuing 
final  management  standards  today  is 
that  we  are  reluctant  to  regulate 
recycling  any  further  until  the  Agency's 
overall  used  oil  strategy  is  more  fully 
developed,  i.e.,  we  want  to  avoid 
piecemeal  regulation  so  as  not  to  create 
an  incentive  to  dispose.  We  will, 
however,  consider  whether  any  of  the 
November  29, 1985  proposal  should  be 
issued  in  final  form  before  the 
comprehensive  disposal  controls  are  in 
place.  These  would  be  low  cost 
provisions  designed  to  facilitate 
enforcement  of  the  regulations  issued  in 
final  form  on  11/29/85  (50  FR  49164). 
Comprehensive  recycling  management 
standards,  however,  will  not  be  issued 
until  the  disposal  controls  (TSCA  or 
RCRA)  are  also  issued. 


Finally,  EPA  is  conducting  evaluations 
of  several  residue!,  waste  waters,  and 
sludges  associated  with  the  recycling  of 
used  oil.  EPA  may  list  one  or  more  of 
these  waste  streams  as  hazardous 
wastes  even  if  used  oil  is  not  itself 
listed. 

V.  New  Schedule 

EPA  has  formulated  two  schedules. 
The  first  would  involve  the  use  of  TSCA 
in  lieu  of  a  RCRA  disposal  listing,  and 
the  second  would  involve  a  RCRA 
listing  for  disposal 

TSCA  and  RCRA  Approach 

•  Decision  as  to  whether  TSCA  will 
be  used — ^Early  1987. 

•  Proposed  TSCA  disposal  controls — 
Late  1987. 

•  Proposed  (RCRA)  combustion 
controls — Late  1987. 

•  Final  TSCA  disposal  controls, 
RCRA  management  standards  and 
combustion  controls — Mid  1989. 

RCRA-Only  Approach 

•  Decision  as  to  whether  TSCA  will 
be  used — Early  1987. 

•  Notice  of  any  new  RCRA  listing 
data— Late  1987. 

•  Final  used  oil  (disposal)  listing  and 
management  standards — Mid  1988. 

•  Proposed  combustion  controls — Mid 
1988. 

•  Final  combustion  controls — Mid 
1989. 

EPA  needs  the  time  outlined  in  the 
schedule  above  to  carry  out  the  studies 
discussed  above,  and  then  to  undertake 
appropriate  rulemaking  activities.  Some 
of  the  plarmed  actions  would  require 
new  proposals,  hearings,  analysis  of 
public  comments,  etc.  Even  for  those 
options  that  would  not  require  a  new 
proposal.  EPA  must  still  address  the 
voluminous  comments  received  on  the 
original  11/29/85  proposal.  EPA, 
therefore,  cannot  proceed  any  more 
quickly  than  we  have  outlined  above. 

VI.  CERCLA  Reportable  Quantities 
Proposal 

In  conjunction  with  the  proposed 
listing  of  used  oil  as  a  hazardous  waste, 
EPA  proposed  a  CERCLA  reportable 
quantity  (RQ)  of  100  pounds.  [50  FR 
49267,  November  29, 1985.]  Today's 
decision  to  not  list  recycled  oil  as  a 
hazardous  waste  renders  part  of  the  RQ 
proposal  moot,  i.e.,  recycled  oil  will  not 
itself  become  a  listed  CERCLA 


hazardous  substance.  However, 
hazardous  substances  present  in  any 
used  oil  which  are  either  not  normally 
found  in  refined  petroleum  fractions  or 
are  present  at  levels  exceeding  those 
normally  found  in  petroleum  are  subject 
to  CERCLA.  See  51  FR  8206;  March  10. 
1986.  Used  oil  being  disposed  of,  as 
discussed  above,  may  yet  be  listed  as  a 
hazardous  waste.  Such  used  oil  would 
then  itself  become  a  hazardous 
substance  under  CERCLA.  If  this  is  the 
decision  EPA  finally  makes,  we  will  at 
that  time  also  make  the  final 
determination  concerning  the 
appropriate  RQ  for  such  used  oil. 

VII.  Supporting  Documents 

Studies  cited  in  the  discussions  above 
(as  well  as  the  public  comments  on  the 
11/29/85  and  3/10/86  proposals)  are 
available  for  public  inspection  in  the 
RCRA  Docket,  (Sub-basement),  Docket 
#F-8&-UODF-FFFFF.  401  M  Street.  SW.. 
Washington.  DC  20460.  The  most 
important  documents  are  listed  below. 
The  docket  is  open  to  die  public  from 
9:30  a.m.  to  3:30  p.m..  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  Mia 
Zmud  at  (202)  475-9327  or  Kate  Blow  at 
(202)  382-4675.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $0.20  per  page. 

Infonnation  Sources 

1.  Public  Comment  Analysis  for  the  Listing 
of  Used  Oil  and  Management  Standards  for 
Recycled  Oil.  Four  Volumes,  by  Versar,  Inc., 
dated  ]une  30, 1986. 

2.  Analysis  of  Possible  Market  Impacts 
Resulting  from  Stigmatizing  Effects  of  Listing 
Recycled  Oil,  by  Temple.  Barker,  and  Sloane. 
Inc..  dated  November  1980. 

3.  Letter  from  Honorable  Charles  W. 
Stenholm  to  Lee  Thomas,  dated  June  18. 1986. 

4.  Assessment  of  State  Used  Oil 
Management  Practices  and  Regulations,  Two 
Volumes,  by  Versar.  Inc.  June  19. 1986. 

5.  Infonnation  bulletins  for  used  oil 
generators  and  recyclers.  one  bulletin  dated 
6/86,  and  two  8/86. 

6.  Memo  to  docket  on  used  oil  burner 
notifications,  dated  November  5, 1986. 

Lists  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 

Dated:  November  8, 1986. 
Lee  M.  Thomas, 
Administrator. 

[FR  Doc  86-26076  Filed  11-18-86  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Offlc*  of  Forsign  AsMts  Control 

31  CFR  Part  545 

South  African  Transactions 
Rogulatlons 

AOCNCY:  Department  of  the  Treasury. 
action:  Final  rule. 


r.  This  rule  amends  the  South 
African  Transactions  Regulations,  31 
CFR  Part  545  (the  "Regulations"),  to 
implement  certain  provisions  of  the 
Camprehensive  Anti-Apartheid  Act  of 
1986.  Pub.  L  99-440. 100  Stat.  1086.  as 
amended  by  H-J.  Res.  756.  Pub.  L.  99-631. 
("die  Act").  This  rule  relates  solely  to 
certain  provisions  of  the  Act  that  were 
eff'ective  on  or  immediately  after  its 
passage  on  October  2, 1986.  Those 
provisions  are  section  301.  prohibiting 
Krugerrand  and  other  South  African 
gold  coin  imports  (Regulations. 
S  545.201):  section  303,  prohibiting  the 
importation  of  products  grown, 
produced,  manufactiu^.  marketed,  or 
otherwise  exported  by  South  African 
parastatal  organizations  (Regulations. 
S  545.208):  section  305.  prohibiting  loans 
to  the  Government  of  South  Africa 
(Regidations.  S  545.202):  section  319. 
prohibiting  the  importation  of  South 
African  agricultural  products  and 
articles  suitable  for  human  consumption 
(Regulations.  I  545.205):  section  320. 
prohibiting  South  African  iron  ore,  iron 
and  ttee!  imports  (Regulations. 
9  545.206):  and  section  323(a)(1). 
prohibiting  importation  of  South  African 
sugars,  sirups,  and  molasses 
(Regulations.  5  545.207). 

EFFECTIVE  DATE:  Sections  545.205  and 
545.207, 12:01  a.m.  Eastern  Daylight 
Time.  October  3. 19B8;  all  other  affected 
sections.  12:01  fua.  Eastern  Daylight 
Time,  October  2. 1986. 

FOn  FURTHER  INFORMATION  CONTACT: 

Marilyn  L  Muench,  Chief  Counsel, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury.  1331 G 
Street  NW.,  Washington,  DC  20220 
(telephone:  202/376-^)406). 

suppLEanrjMT  ■■  wmation:  The 

purpose  of  the  Act,  as  stated  by  the 
Congress,  is  to  set  forth  a 
comprehensive  framework  guiding  the 
efforts  of  the  United  States  to  help  to 
end  the  apartheid  system  in  South 
Africa  and  to  assist  in  the  establishment 
of  a  nonracial,  democratic  form  of 
government  in  that  country.  In  Executive 
Order  12571  of  October  27, 1986,  51  FR 
39505  (Oct.  29, 1986),  the  President 
delegated  authority  to  the  Secretary  of 
the  Treasury  to  implement  the  Act's 
prohibitions  on  imports  of  certain 


prodncta  (sectioas  SDl,  302,  303,  309. 319. 
32a  323(aKl).  510):  loans  to  the  South 
African  Government  and  its  controlled 
entities  (section  305);  new  investments 
in  South  Africa  (section  310);  and  the 
icceptance,  receipt  or  holding  of  deposit 
(ccounts  of  the  South  African 
Government  or  its  controlled  entities  by 
a  United  States  depository  institution 
(section  308).  Existing  regulations  at  27 
CFR  Part  47  implement  section  302  of  the 
Act,  while  section  510  is  being 
implemented  by  new  Part  555,  the  Soviet 
Gold  Coin  Regulations,  published  on  the 
same  date  as  this  rule. 

The  Act's  restrictions  on  new 
investments  in  South  Africa  (including 
loans  to  the  private  sector)  and  South 
African  Government  bank  accounts  will 
become  effective  on  November  18. 1988. 
Section  309  of  the  Act.  banning 
importation  of  South  African  uranium 
oxide,  uranium  ore,  coal,  and  textiles 
into  the  United  States,  will  become 
effective  on  December  31, 1986. 
Regulations  implementing  these 
provisions  will  be  issued  at  a  later  date. 

Section  601  of  the  Act  directs  the 
President  to  continue  in  effect  the 
measures  imposed  by  Executive  Order 
12532  of  September  9, 1985,  50  FR  36861 
(Sept.  10, 1985).  banaing  the  importation 
of  South  African  Krsgerrands  into  the 
United  States,  and  Executive  Order 
12535  of  October  1, 1985,  50  FR  40325 
(Oct.  3, 1985),  prohibiting  financial 
institutions  in  the  Usited  States  from 
extending  any  loan  sr  credit  to  the 
South  African  Government.  The  Act 
expands  the  Krugenand  import 
prohibition  to  bar  iraportation  of  any 
gold  coin  minted  in  South  Africa  or 
offered  for  sale  by  the  Government  of 
South  Africa  (section  301).  The  Act  also 
extends  to  all  U.S.  nationals,  including 
their  foreign  branches,  the  existing 
prohibition  on  new  loans  to  the 
Government  ot  Soudi  Africa  (section 
305),  and  modifies  the  definition  of  the 
term  "loan."  Thn  rule  modifies  the 
Regulations  to  conform  with  these 
provisions  of  the  Act.  k 

Pursuant  to  section  2  of  E)C^cutive 
Order  12571.  the  Secretary  of  State  is 
responsible  for  dete«mining  which 
entities  are  "paraaftaftal  organizations" 
for  purposes  of  the  Act.  Determinations 
by  the  Department  df  State  will  be  used 
as  the  exclusive  guide  for  determining 
which  South  African  entities  are 
parastatal.  The  first  notice  concerning 
such  organizations  is  being  published 
today  in  conjunction  with  this  final  rule. 
Notices  will  be  published  in  the  Fadecal 
Register  containing  updated  lists  of 
parastatal  organizations  as  required. 
Persons  with  specific  questions 
concerning  parastatal  organizations  may 
contact  the  Department  of  State.  Office 


of  Southern  African  Affairs, 
Wariiington,  DC  20520  (telephone:  202/ 
647-W33). 

Gttidelines  are  being  published  today 
in  a  separate  notice  related  to  this  final 
rule  delineating  the  products  subject  to 
the  importation  bans  affecting 
agriculture,  articles  suitable  for  human 
consumption,  iron  ore,  iron,  and  steel. 
The  U3.  Customs  Service  will  determine 
whether  particular  merchandise  is 
subfect  to  exclusion  pursuant  to  these 
guidelines.  It  should  be  noted  that 
agricultural  products  will  continue  to  be 
subject  to  all  applicable  rules  and 
regulations  of  the  Fish  and  Wildlife 
Sovice  of  the  Department  of  the 
Interior,  the  Department  of  Agriculture, 
and  other  interested  agencies,  and  that 
the  regulations  contained  in  this  final 
rule  in  no  way  affect  the  application  of 
such  other  rules  and  procedures. 

Section  3(6)(B)  of  the  Act  extends  to 
Namibia  the  preexisting  prohibitions  of 
§S  545.201  and  545.202  of  the 
Regulations.  This  has  been  implemented 
by  adding  §  545.312  to  the  Regulations, 
defining  South  Africa  to  include  any 
territory  (including  Namibia)  under  the 
administration,  legal  or  illegal,  of  South 
Africa. 

Section  603  of  the  Act  provides  civil 
and  criminal  penalties  for  violation  of 
the  Act,  the  Regulations  and  all  related 
provisions.  These  penalties  are 
implemented  in  §  545.701  of  the 
Regulations. 

Since  these  regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  does 
not  apply.  Because  these  regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17. 1981.  dealing  with  Federal 
regulations. 

List  of  Subjects  in  31  CFR  Part  545 

Agricultural  products.  Food,  Gold 
coins.  Imports,  Iron,  Krugerrands,  Loans, 
Namibia,  Parastatal  organizations. 
Sooth  Africa,  Steel,  and  Sugar. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  545  is  amended 
as  follows: 


lAFRU 


PART  54S— SOUTH  AFfUlCAN 
TRANSACTIONS  REGUUTIONS 

1.  The  Authority  citation  for  Part  545 
is  revised  to  read  as  follows: 
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Authority:  50  U.S.C.  1701  et  seq.;  E.O. 
12532,  50  FR  36861.  Sept.  10, 1985;  E.0. 12535. 
50  FR  40325,  Oct  3. 1985;  Pub.  L  9&-440. 100 
Stat.  1086;  Pub.  L  99-631;  E.0. 12571.  51  FR 
39505,  Oct.  29. 1986. 

2.  Section  545.101  is  revised  to  read  as 
follows: 

§545.101    Relation  Of  this  part  to  ottwr 
laws  and  regulations. 

(a)  This  part  is  independent  of  the 
other  parts  of  this  chapter.  No  license  or 
authorization  contained  in  or  issued 
pursuant  to  the  other  parts  of  this 
chapter  authorizes  any  transaction 
prohibited  by  this  part.  In  addition,  no 
license  or  authorization  contained  in  or 
issued  pursuant  to  any  other  provision 
of  law  or  regulation  authorizes  any 
transaction  prohibited  by  this  part. 

(b)  No  license  or  authorization 
contained  in  or  issued  pursuant  to  this 
part  relieves  the  involved  parties  firom 
complying  with  any  other  applicable 
laws  or  regulations. 

3.  Section  545.201  is  revised  to  read  as 
follows: 

S  545.201    Prohibition  on  Importation  of 
South  African  goM  coins. 

No  person,  including  a  bank,  may 
import  into  the  United  States  any  South 
African  Krugerrand,  or  any  other  gold 
coin  minted  in  South  Africa  or  offered 
for  sale  by  the  Government  of  South 
Africa. 

4.  Section  545.202  is  revised  to  read  as 
follows: 

§545.202    Prohibition  on  loans. 

(a)  No  national  of  the  United  States  or 
fmancial  institution  in  the  United  States 
may  make  or  approve  any  loan  or  other 
extension  of  credit,  direcdy  or 
indirectly,  to  the  Government  of  South 
Africa  or  to  any  corporation,  partnership 
or  other  organization  which  is  owned  or 
controlled  by  the  Government  of  South 
Africa. 

(b)  The  prohibition  contained  in 
paragraph  (a)  of  this  section  shall  not 
apply  to: 

(1)  A  loan  or  extension  of  credit  for 
any  education,  housing,  health,  or 
humanitarian  benefit  which  (i)  is 
available  to  all  persons  on  a 
nondiscriminatory  basis;  or  (ii)  is 
available  in  a  geographic  area 
accessible  to  all  population  groups 
without  any  legal  or  administrative 
restriction,  provided  that  no  such  loan 
shall  be  made  without  first  obtaining  a 
specific  license  pursuant  to  §  545.503;  or 

(2)  A  loan  or  extension  of  credit  l^  a 
national  of  the  United  States  that  is  not 
a  financial  institution  in  the  United 
States,  for  which  an  agreement  was 
entered  into  before  October  2, 1986.  or  a 
loan  or  extension  of  credit  by  a  financial 
institution  in  the  United  States  for  which 


an  agreement  was  entered  into  before 
September  9, 1985. 

5.  Section  545.203  is  revised  to  read  as 
follows: 

§545.203    Effective  dates. 

(a)  The  effective  date  of  the  import 
prohibition  in  §  545.201  with  respect  to 
Krugerrands  is  12:01  a.m.  Eastern 
Daylight  Time.  October  11, 1985.  The 
effective  date  of  all  other  prohibitions  in 
S  545.201  is  12:01  a.m.  Eastern  Daylight 
Time.  October  2. 1986. 

(b)  The  effective  date  of  the 
prohibition  in  {  545.202  with  respect  to 
financial  institutions  in  the  United 
States  is  12:01  a.m.  Eastern  Standard 
Time.  November  11, 1985.  The  effective 
date  with  respect  to  nationals  of  the 
United  States  that  are  not  financial 
institutions  in  the  United  States  is  12:01 
a.m.  Eastern  Daylight  Time,  October  2. 
1986. 

(c)  The  effective  date  of  the 
prohibitions  in  SS  545.205  and  545.207  is 
12:01  a.m.  Eastern  Daylight  Time. 
October  3. 1986. 

(d)  The  effective  date  of  die 
prohibitions  in  5S  545.206  and  545.208  is 
12:01  a.m.  Eastern  Daylight  Time, 
October  2, 1986. 

6.  Section  545.204  is  revised  to  read  as 
follows: 

§545.204    Evasions. 

The  regulations  set  forth  in  this  part 
shall  apply  to  any  person  who 
undertakes  or  causes  to  be  undertaken 
any  transaction  or  activity  with  the 
intent  to  evade  Executive  Order  12532. 
Executive  Order  12535,  the  Act.  or  these 
regulations. 

7.  Section  545.205  is  added  to  Subpart 
B  to  read  as  follows: 

§545.205    Prohibition  on  importation  Of 
South  African  agricultural  products  and 
food. 

No  (a)  agricultural  commodity  or 
product  or  any  byproduct  or  derivative 
thereof  that  is  a  product  of  South  Africa, 
or  (b)  article  that  is  suitable  for  human 
consumption  that  is  a  product  of  South 
Africa,  may  be  imported  into  the  United 
States. 

8.  Section  545.206  is  added  to  Subpart 
B  to  read  as  follows: 

§545.206    ProhRiition  on  importation  Of 
iron  ore,  iron  and  ateeL 

No  iron  or  steel  produced  or  iron  ore 
extracted  in  South  Africa  may  be 
imported  into  the  United  States,  except 
that  any  such  commodity  may  be 
imported  pursuant  to  a  contract  entered 
into  before  August  15, 1986.  if  no 
shipment  of  such  commodity  is  imported 
by  a  national  of  the  United  States  under 
such  contract  after  December  31. 1986. 


9.  Section  545.207  is  added  to  Subpart 
B  to  read  as  follows: 

§545.207    Prohibition  on  sugar  imports. 

No  sugars,  sirups,  or  molasses  that  are 
products  of  the  Republic  of  South  Afiica 
may  be  imported  into  the  United  States. 

10.  Section  545.208  is  added  to 
Subpart  B  to  read  as  follows: 

§545.208    ProhibHion  on  importation  of 
products  from  parastatal  organizations. 

(a)  No  article  which  is  grown, 
produced,  manufactured,  marketed,  or 
otherwise  exported  by  a  parastatal 
organization  of  South  Afiica  may  be 
imported  into  the  United  States,  except 
for 

(1)  Those  strategic  minerals  for  which 
the  President  has  certified  to  the 
Congress  that  the  quantities  essential 
for  the  economy  or  defense  of  the  United 
States  are  unavailable  from  reliable  and 
secure  suppliers;  and 

(2)  Except  as  otherwise  provided  in 
this  part,  any  article  to  be  imported 
pursuant  to  a  contract  entered  into 
before  August  15, 1986,  provided  that  no 
shipments  may  be  received  by  a 
national  of  the  United  States  under  such 
contract  after  April  1, 1987. 

(b)  Pursuant  to  §  545.413  of  this  part, 
articles  grown,  produced,  manufactured, 
marketed,  or  otherwise  exported  by  a 
parastatal  organization  of  South  Africa, 
the  importation  of  which  is  otherwise 
banned  pursuant  to  Subpart  B  of  this 
part  are  not  eligible  for  importation 
pursuant  to  section  303(a)(1)  of  the  Act 
or  §  545.208(a)(2)  of  this  part. 

(c)  Nothing  in  this  section  prohibits 
the  importation  into  the  United  States  of 
any  publication,  including  any  book, 
newspaper,  magazine,  film,  phonograph 
record,  tape  recording,  photograph, 
microfilm,  microfiche,  poster,  or  any 
other  similar  material. 

11.  Section  545.301  is  revised  to  read 
as  follows: 

§  545.301    Krugerrands  and  goM  coins. 

The  terms  "Krugerrands"  and  "gold 
coins"  include  Krugerrands  and  gold 
coins  of  all  denominations  and  sizes, 
and  Krugerrands  and  gold  coins  that 
have  been  modified,  as  by  addition  of  a 
clasp  or  loop,  into  items  Uiat  can  be 
worn  as  jewelry. 

12.  Section  545.302  is  revised  to  read 
as  follows: 

§545.302    United  States. 

The  term  "United  States"  includes  the 
States  of  the  United  States,  the  District 
of  Columbia,  the  Conunonwealth  of 
Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States. 

13.  Section  545.304  is  revised  to  read 
as  follows; 
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(a)  The  term  "loan"  means  any 
transfer  or  extension  of  hinds  or  credit 
on  the  basis  of  an  obligation  to  repay,  or 
any  assomption  or  goarantee  of  the 
obligation  of  anoflwr  to  repay  an 
extension  of  funds  or  credit,  including, 
but  not  linnted  to,  overdrafts;  currency 
swaps:  the  purchase  of  debt  or  equity 
securities  issued  by  the  Government  of 
South  Africa  or  a  South  African  entity 
on  or  after  the  effective  date:  the 
purchase  of  a  loan  made  by  another 
person:  the  sale  of  financial  assets 
subject  to  an  agreement  to  repurchase:  a 
renewal  or  refinancing  whereby  new 
funds  or  credits  are  transferred  or 
extended  to  the  Government  of  South 
Africa  or  a  South  African  entity;  or  the 
issuance  of  a  standby  letter  of  credit 

(b)  The  term  loan"  does  not  include 
normal  short-term  trade  frnancing.  as  by 
commercial  letters  of  credit  bankers' 
acceptances  eligible  for  discount  by  a 
Federal  Reserve  Bank  pursuant  to 
paragraph  7  of  section  13  of  the  Federal 
Reserve  Act  (12  U.S.C.  372),  or  similar 
trade  credits:  sales  on  open  account  in 
cases  where  such  sales  are  normal 
business  practice;  or  the  rescheduling  of 
existing  loans,  if  no  new  funds  or  credits 
are  thereby  transferred  or  extended  to  a 
Soudi  African  entity  or  the  Government 
of  South  Africa. 

14.  Section  545.306  is  revised  to  read 
as  follows: 


S545.3M 

Soulti 


•f  South  Africa; 


The  term  "Government  of  South 
Africa"  and  "South  African 
Govemment"  include  the  government  of 
the  Republic  of  South  Africa;  the  South 
African  Reserve  Bank;  the  government 
of  any  politkail  subdivision  of  South 
Africa;  tiie  government  of  any  territory 
(including  Namibia)  under  the 
administration,  legal  or  Ulegal,  of  South 
Africa;  the  governments  of  the 
"bantustans"  or  "homelands,"  to  which 
South  African  blacks  are  assigned  on 
the  basis  of  ethnic  origin,  including  the 
Transkei,  Bophuthatswana,  Ciskei,  and 
Venda;  and  any  entity  controlled  by  the 
foregoing,  as  defined  in  |  545.307. 

15.  Section  545.310  is  revised  to  read 
as  follows: 

S54S.3M    AfWIali. 

The  term  "affiHate"  includes,  but  is 
not  limited  to,  an  office,  branch,  or 
subsidiary. 

16.  Section  545.311  is  added  to 
Subpart  C  to  read  as  follows: 


the  making  of  a  toon  or  other  extension 
of  credit  is  prohibited  by  the  terms  of 
$545,202(8). 

17.  Section  545.312  is  added  to 
Subpart  C  to  read  as  follows: 

§545.312    Soutti  Africa. 

The  term  "South  Africa"  includes  the 
Republic  of  South  Africa;  any  territory 
(including  Namibia)  under  the 
administratioa,  legal  or  illegal,  of  South 
Africa;  and  the  "bantustans"  or 
"homelands,"  to  v\^ich  South  African 
blacks  are  assigned  on  the  basis  of 
ethnic  origin,  ii»:luding  the  Transkei, 
Bophuthatswana,  Ciskei,  and  Venda. 

18.  Section  545.313  is  added  to 
Subpart  C  to  read  as  follows: 

§545.313    Nationaioniw  United  States; 
U.S.natiOfwL 

TTie  terms  "national  of  the  United 
States"  and  "U.S.  Batiooal"  mean: 

(a)  A  natural  person  who  is  a  citizen 
of  the  United  States,  or  who  owes 
permanent  allegiaace  to  the  United 
States,  or  is  an  alim  lawfully  admitted 
for  permanent  residence  in  the  United 
States,  as  defined  by  section  101(a)(20) 
of  the  Immigration  «nd  Nationality  Act 
(8  U.S.C.  1101(a)(20)):  or 

(b)  A  corporation,  partnership,  or 
other  business  association  which  is 
organized  under  the  laws  of  the  United 
States,  any  State  or  territory  thereof,  or 
the  District  of  Columbia,  including 
foreign  branches  and  offices  of  such 
entities. 

(c)  For  purposes  of  {  §  545.206  and 
545.208  of  this  part  the  terms  "national 
of  the  United  States"  and  "U.S. 
national"  also  inchide  any  person 
located  in  the  United  States. 

19.  Section  545.314  is  added  to 
Subpart  C  to  read  as  follows: 

§545.314    South  African  wimy. 

The  term  "South  African  entity- 
means: 

(a)  A  corporatiom,  partnership,  or 
other  business  association  or  entity 
organized  in  South  Africa;  or 

(b)  A  branch,  ottce,  agency,  or  sole 
proprietorship  in  South  Africa  of  a 
person  that  resides  or  is  organized 
outside  South  Africa. 

Za  Section  545.315  is  added  to 
Subpart  C  to  read  as  follows: 


§545.311 

The  term  "prohibited  borrower" 
means  a  pciauo,  induding  the 
Government  of  South  Africa,  to  whom 


§  545415 

(a)  For  purposes  of  |  545.206,  the  term 
"parastatal  organization"  means  a 
corporation,  partnership,  or  entity 
owned,  controlled  or  subsidized  by  the 
Government  of  So«A  Africa,  but  does 
not  mean  a  corporatioa.  partnership,  or 
entity  which  previously  received  start- 
up assistance  froa  the  South  African 
Industrial  Oevelo)snent  Corporation  but 
which  is  now  privately  owned. 


(b)  Pursuant  to  sectioa  2  of  Executive 
Order  12571,  51 FR  99595  (Oct.  29, 1986). 
the  Secretaiy  of  State  is  responsible  for 
determining  which  entities  are 
parastatal  organizations  for  purposes  of 
this  part.  The  Secretary  of  State  will 
publish  periodic  notices  in  the  Federal 
Register  containing  current  lists  of 
parastatal  organizations. 
Determinations  by  the  Department  of 
State  will  be  used  as  Qte  exclusive  guide 
for  determining  whidi  South  African 
entities  are  parastatal  Persons  with 
specifrc  questions  conoeming  parastatal 
organizations  may  contact  the 
Department  of  State,  Office  of  Southern 
African  Affairs,  Washington.  DC  20520. 

21.  Section  545.316  is  added  to 
Subpart  C  to  read  as  fellows: 

§545.316    The  Act 

The  term  "the  Act"  means  the 
Comprehensive  Anti-Apartheid  Act  of 
1986,  Pub.  L.  99-440, 100  Stat.  1088.  as 
amended  by  H.J.  Res.  7S6,  Pub.  L  99- 
631. 

22.  Section  545.402  is  revised  to  read 
as  foUowc 

§545.402    Effect  of  amandmant  of 
sections  of  tills  chaptar  ar  of  other  orders, 
etc 

Any  modification  of  this  cbapter  or  of 
any  regulation,  ruling,  order,  instruction, 
direction  or  license  issued  by  or  under 
the  direction  of  the  Seoetaiy  of  the 
Treasury  shall  not  unless  otherwise 
specifically  provided,  be  deemed  to 
affect  liability  for  any  act  performed  or 
omitted,  or  any  civil  or  criminal 
proceeding  oommenoed.  prior  to  such 
modification,  and  all  ptmlties. 
forfeitures,  and  liabil^es  under  any 
such  regulation,  ruling,  order, 
instruction,  direction  or  license  shall 
continue  and  may  be  efifrvced  as  if  such 
modification  had  ncrt  been  made. 

23.  Section  545.403  is  revised  to  read 
as  follows: 

§  545.403    Krugerrand  and  gold  coin 
Jewelry. 

Section  545.201  prohibits  the 
importation  into  the  United  States  of 
Krugerrands  or  any  otlier  South  African 
gold  coins  that  have  been  modified,  as 
by  the  addition  of  a  clasp  or  loop,  into 
items  that  can  be  won  as  jewelry.  Fxu 
example,  importation  of  a  necklace 
consisting  of  a  gold  ooan  mounted  on  a 
chain  would  be  prohibited.  Section 
545.201  does  not  prohibit  the 
reimportatioo  into  the  United  States  of 
Krugerrand  jewelry  wliicfa  was 
originally  imparted  tnta  the  United 
States  prior  to  October  11. 1985,  or  of 
other  gold  coin  jewaky  or^inally 
imported  into  die  Uaittd  States  prior  to 
October  2,  I9aa.  provided  that  (a)  dw 
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importer  can  demonstrate  to  the 
satisfaction  of  the  Secretary  of  the 
Treasury  or  his  delegate  that  the  initial 
importation  was  made  before  the 
relevant  effective  date,  and  (b)  the 
jewelry  to  be  reimported  is  in  small 
quantities  and  for  personal  use  only. 

24.  Section  545.404  is  revised  to  read 
as  follows: 

§  545.404    RMCheduNng  existing  loans. 

Provided  that  no  new  funds  or  credits 
are  thereby  transferred  or  extended  to  a 
prohibited  borrower.  {  545.202  does  not 
prohibit  a  national  of  the  United  States 
or  a  financial  institution  in  the  United 
States  ftnm  rescheduling  loans  or 
otherwise  extending  the  maturities  of 
existing  loans,  or  from  charging  fees,  or 
interest  at  commerciaDy  reasonable 
rates,  in  connection  therewith. 


$545,405 

25.  Section  545.405  is  removed. 

26.  Section  545.406  is  revised  to  read 
as  follows: 

§545.4M    Loans ttorsMghMwrnadtariM. 

Section  545.202  prohibits  a  national  of 
the  United  States  or  a  financial 
institution  m  the  United  States  from 
making  a  loan  to  any  person  in  the 
United  States  or  a  foreign  country, 
where  the  U.S.  national  or  finandal 
institution  has  reason  to  believe  that  the 
loan  is  being  obtained  for  or  on  behalf  of 
a  prohibited  borrower,  and  Aat  the 
relevant  fimds  or  credit  will  be  made 
available  to  a  prohibited  borrower. 

27.  Section  545.407  is  revised  to  read 
as  follows: 

§545.407    Substitution  of  ttM  Soutti 
African  GovernnMnt  as  obHQor. 

Section  545.202  does  not  prohibit  a 
national  of  the  United  States  or  a 
Rnancial  institution  in  the  United  States 
from  complying  with  applicable  laws, 
regulations  or  other  dinx^tives  of  the 
South  African  Government  requiring  or 
permitting  the  South  African 
Government  to  become  the  primary  or 
secondary  obligor  with  respect  to  an 
outstanding  loan,  provided  that  no  new 
funds  or  credits  are  thereby  transferred 
or  extended  to  a  prohibited  borrower. 

28.  Section  545.406  is  revised  to  read 
as  follows: 


9  545.40* 
afflliates. 


Approval  •rioans  by  toraign 


Section  545.202  prohibits  nationals  of 
the  United  States  or  finandal 
institutians  in  Ae  United  States  from 
approving  loans  by  their  foreign 
affiliates  to  pndnbited  bottowera. 

29.  Section  545.409  is  revised  te  read 
as  follows: 


SS46k40» 

Section  545.202  prohibits  a  national  of 
the  United  States  or  a  fM^tyrJel 
institution  in  the  United  States  from 
purchasing,  or  otherwise  acquiring  a 
participation  in.  all  or  part  of  any  loan 
made  by  any  other  person  or  persons  to 
a  prohibited  borrower,  regardless  of  the 
date  of  the  original  loan.  However,  the 
prohibition  of  5  545.202  does  not  apply 
if,  in  the  case  of  a  financial  institution,  it 
is  obligated  to  make  the  purchase  under 
an  agreement  entered  into  before 
September  9, 1985,  or,  m  the  case  of  a 
national  of  the  United  States  that  is  not 
a  financial  institution  in  the  United 
States,  it  is  obligated  to  make  the 
purchase  under  an  agreement  entered 
into  before  October  2. 1986.  or,  in  either 
case,  such  acquisition  is  incidental  to 
the  purchase  or  acquisition  of  an  entity 
or  all  or  substantially  aH  (rf  the  assets  of 
an  entity  that  has  previously  made  or 
acquired  participations  in  such  loans. 

30.  Section  545.410  is  revised  to  read 
as  follows: 

$545^410    Soutti  AfrlCM  tew. 

If.  under  apyplicable  laws  of  South 
Africa,  a  national  of  the  United  States  or 
a  financial  institution  in  the  United 
States  cannot  obtain  enough  information 
from  a  person  in  South  Africa  to  enable 
it  reasonably  to  condade  that  a  loan  is 
not  bemg  obtained  for  or  on  behalf  of  a 
prohibited  borrower,  i  545.202  prohibits 
Ae  loan. 

31.  Section  545.411  is  added  to 
Subpart  D  to  read  as  follows: 

9545^411    Third-cotintry  produete 
otharwis*  exported  from  South  Africa. 

Products  of  third  countries,  e.g.. 
Lesotho,  Botswana,  or  Swaziland,  which 
are  transshipped  dirou^  Soadi  Africa 
for  exportation  to  the  United  States  will 
not  be  deemed  "otherwise  exported  by  a 
parastatal  organization  of  South  Africa** 
for  purposes  of  |  54&,20e  merely  because 
such  goods  are  transported,  graded, 
packaged,  repackaged,  coi^ainerized.  or 
otherwise  serviced  in  transit  by  a 
parastatal  organization  of  South  Africa. 
The  foregoing  interpretation  shall  not 
apply  if  the  Government  of  South  Africa 
or  a  parastatal  organization  has  any 
financial  interest  in  the  export  sale  of 
such  goods  beyond  remuneration  for  the 
fair  value  of  services  perfcnned  in  South 
Africa  in  connection  with  sudi 
transshipment  and  exportation.  This 
section  shall  not  apfrfy  to  ttie 
"bantustans"  or  "homelands''  to  which 
Sooth  Africa  blacks  are  assigned  on  the 
basis  of  ethnic  origin,  including  the 
Traneket,  Bophuthatswana,  Qskei.  and 
Venda.  which,  pursaant  to  §  545.312,  are 
deemed  part  of  South  Africa. 


32.  SecticHi  545.412  is  added  to 
Subpart  D  to  read  as  follows: 


9545.412 

warshouae  or  foreign  trade  son*. 

Goods  subject  to  import  restrictions 
pvrsuant  to  Subpart  B  ol  this  part  may 
be  released  from  a  bonded  warehouse 
or  a  foreign  trade  zone  if  such  goods 
were  imported  into  the  bcmded 
warehouse  or  foreign  trade  zone  prior  to 
the  effective  date. 

33.  Section  545.413  is  added  to 
Subpart  D  to  read  as  follows: 

9545.413  Import  proMbitions  ^ipHed 
cumuiativety. 

An  import  transaction  prohibited  by 
any  section  of  Subpart  B  of  this  part  is 
prohibited,  notwithstanding  the 
applicability  to  the  same  transaction  of 
any  other,  less  restrictive  section  of  that 
subpart. 

Eirsaiplm 

(a)  The  importation  under  a  pre-August  15, 
1986,  contract  of  steel  marketed  by  a 
parastatal  organization  is  prohibited  after 
December  31, 1988,  porsaanl  to  the  iron  and 
steel  ban  in  i  545.208.  The  Umget  parastatal 
importaboB  period  ia  9  545J08(a)(2)  is  not 
available  to  penait  importatiaDS  after 
December  31. 1966. 

(b]  Similarly,  the  ban  in  9  545.205  on 
agricultural  imports  is  applicable  to,  and 
prohibits,  all  agricultural  import  transactions 
after  October  Z  1986,  regardless  of  the 
iitvolveineflt  of  a  parastatal  organization. 

34.  Section  545.414  is  added  to 
Subpart  D  to  read  as  follows: 

9545.414  U.S.  Customs  Service  rules  Of 
origin. 

Determinations  of  country  of  origin  fcr 
purposes  of  this  part  will  be  made  in 
accordance  with  normal  Customs  rules 
of  origin. 

35.  Section  545.501  is  revised  to  read 
as  follows: 

9545.501    Effect  ef  sabss^MSHl  Hcswss  or 

authorization. 

No  license  or  other  authorization 
contained  in  this  chapter  or  otherwise 
issued  by  or  tmder  the  authority  of  the 
Secretary  of  the  Treasury  shall  be 
deemed  to  authorize  or  validate  any 
transaction  effected  prior  to  the 
issuance  diereof.  unless  such  license  or 
other  authorization  specifically  so 
provides. 

36.  Section  545.503  is  revised  to  read 
as  follows: 


9  545.503    Loanale 
tbyllw 


ImimM  persona 


(a)  Specific  Hcenses  may  be  issued  to 
financial  institutions  in  the  United 
States  that  are  not  nationals  of  the 
United  States  authorizing  them  to  make 
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loans  to  prohibited  boi  rowers  where  it 
is  determined  that  the  loans  will 
improve  the  welfare  or  expand  the 
economic  opportunities  of  persons  in 
South  Africa  disadvantaged  by  the 
apartheid  system,  provided  that  no  such 
loan  will  be  authorized  to  any  apartheid 
enforcing  entity. 

(b)  Specific  licenses  may  be  issued  to 
nationals  of  the  United  States  or 
financial  institutions  in  the  United 
States  where  it  is  determined  that  the 
loans  will  finance  any  education, 
housing,  or  humanitarian  benefit  which 
(1)  is  available  to  all  persons  on  a 
nondiscriminatory  basis,  or  (2)  is 
available  in  a  geographic  area 
accessible  to  all  population  groups 
without  any  legal  or  administrative 
restriction. 

9545.504    [Removed] 

37.  Section  545.504  is  removed. 

38.  Section  545.601  is  revised  to  read 
as  follows: 

§  545.601    Required  records. 

Every  person  engaging  in  any  act  or 
transaction  subject  to  this  part  shall 
keep  a  full  complete,  and  accurate 
record  relative  to  any  such  act  or 
transaction  either  before,  during,  or  after 
the  completion  thereof,  including  any 
transaction  effected  pursuant  to  license 
or  otherwise,  and  such  records  shall  be 
available  for  examination  for  two  years 
after  the  date  of  such  transaction. 

39.  Section  545.602  is  revised  to  read 
as  follows: 

§545.602    Reports  to  be  furnished  on 
demand. 

Every  person  is  required  to  furnish 
under  oath,  in  the  form  of  reports  or 
otherwise,  at  any  time  as  may  be 
required,  complete  information  relative 
to  any  act  or  transaction  subject  to  this 
part,  regardless  of  whether  such 
transaction  is  effected  pursuant  to 
license  or  otherwise.  Such  reports  may 
be  required  to  include  the  production  of 
any  books  of  account,  contracts,  letters, 
and  other  papers  connected  with  any 
transaction  in  the  custody  or  control  of 
the  persons  required  to  make  such 
reports.  Reports  with  respect  to 
transactions  may  be  required  before, 
during,  or  after  such  transactions  are 
completed.  The  Secretary  of  the 
Treasury  may,  through  any  person  or 
agency,  conduct  investigations,  hold 
hearings,  administer  oaths,  examine 
witnesses,  receive  evidence,  take 
depositions,  and  require  by  subpoena 
the  attendance  and  testimony  of 
witnesses  and  the  production  of  all 
books,  papers,  and  documents  relating 
to  any  matter  under  investigation. 


40.  Section  545.701  is  revised  to  read 
as  follows: 

§  545.701    Penaltiee. 

(a)  Any  person  that  violates  any 
regulation,  license,  or  order  issued  under 
this  part  shall  be  subject  to  a  civil 
penalty  of  $50,000. 

(b)  Any  person,  other  than  an 
individual,  that  willfully  violates  any 
regulation,  license,  or  order  issued  under 
this  part  shall  be  fined  not  more  than 
$1,000,000. 

(c)  Any  individual  who  willfully 
violates  any  regulation,  license,  or  order 
issued  under  this  part  shall  be  fined  not 
more  than  $50,000,  or  imprisoned  not 
more  than  ten  years,  or  both;  and 

(d)  Whenever  a  person  commits  a 
violation  as  to  which  a  penalty  under 
paragraph  (a),  (b)  or  (c)  of  this  section 
applies,  the  following  shall  also  apply: 

(1)  Any  officer,  director,  or  employee  of 
such  person,  or  any  natural  person  in 
control  of  such  person,  who  knowingly 
and  v.?il!fully  ordered,  authorized, 
acquiesced  in,  or  carried  out  the  act  or 
practice  constituting  the  violation;  and 

(2)  any  agent  of  such  person  who 
knowingly  and  willfully  carried  out  such 
act  or  practice,  shall  be  fined  not  more 
than  $10,000,  or  imprisoned  not  more 
than  five  years,  or  both.  However,  this 
paragraph  (d)  shall  not  apply  in  the  case 
of  a  violation  by  an  individual  of  section 
301(a)  of  the  Act,  §545.201  of  this  part, 
or  of  any  other  regulation  issued  to  carry 
out  section  301(a)  of  the  Act. 

(e)  A  fine  imposed  under  paragraph 
(b)  of  this  section  on  an  individual  for  an 
act  or  practice  constituting  a  violation 
may  not  be  paid,  directly  or  indirectly, 
by  the  person  committing  the  violation 
itself. 

(f)  Any  individual  who  violates 

§  545.201  of  this  part  relating  to  the 
prohibition  on  the  importation  of 
Krugerrands  or  other  South  African  gold 
coins  shall,  instead  of  the  penalties  set 
forth  in  paragraph  [b)  of  this  section,  be 
fined  not  more  than  five  times  the  value 
of  the  Krugerrands  or  gold  coins 
involved. 

(The  Act,  S  603  (b)  and  (cj.) 

(g)  Whoever,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency 
of  the  United  States  knowingly  and 
willfully  falsifies,  conceals  or  covers  up 
by  any  trick,  scheme,  or  device  a 
material  fact,  or  makes  any  false, 
fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be 
fined  not  more  than  $10,000,  or  such 
greater  amount  as  set  forth  in  18  U.S.C. 


3623,  or  imprisoned  not  more  than  five 
years,  or  both. 

(18  U.S.C.  1001,  3623.) 

(h)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  the 
Customs  laws  and  other  applicable 
laws. 

41.  In  §  545.801,  the  text  of  paragraph 
(a)  is  added  to  read  as  follows: 

§  545.801    Licensing. 

(a)  General  licenses.  General  licenses 
may  be  issued  authorizing  imder 
appropriate  terms  and  conditions 
certain  types  of  transetctions  which  are 
subject  to  the  prohibitions  contained  in 
Subpart  B  of  this  part.  Any  and  all  such 
licenses  will  be  set  forth  in  Subpart  E  of 
this  part.  It  is  the  poliw  of  the  Office  of 
Foreign  Assets  Control  not  to  grant 
applications  for  speciflc  licenses 
authorizing  transactions  to  which  the 
provisions  of  an  outstanding  general 
license  are  applicable.  Persons  availing 
themselves  of  certain  general  licenses 
may  be  required  to  file  reports  and 
statements  in  accordance  with  the 
instructions  specified  in  those  licenses. 
♦        ♦        *        •        • 

42.  Section  545.805  is  revised  to  read 
as  follows: 

§  545.805    Delegation  by  the  Secretary  of 
the  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  with 
respect  to  the  subject  matter  of  this  part 
may  be  taken  by  the  Director  of  the 
Office  of  Foreign  Assets  Control,  or  by 
any  other  person  to  whom  the  Secretary 
of  the  Treasury  delegated  authority  so  to 
act. 

43.  Section  545.807  is  added  to  subpart 
H  to  read  as  follows: 

§  545.807    Certification  concerning 
parastatal  organizations. 

(a)  If  the  importer  asserts  that  the 
imported  articles  were  not  grown, 
produced,  manufactured,  marketed,  or 
otherwise  exported  by  a  parastatal 
organization,  he  shall  file  the  following 
declaration  with  the  U.S.  Customs 
Service  upon  making  an  entry  of  goods 
from  South  Africa: 

These  goods  were  obtained  from , 

which  is  not  a  parastatal  entity  of  South 
Africa,  and  these  goods  were  not  grown, 
produced,  manufactured,  aiarketed,  or 
otherwise  exported  by  a  parastatal 
organization. 

(b)  If  parastatal  status  is  declared 
upon  making  an  entry  of  goods  from 
South  Africa,  or  from  a  third  country  in 
the  case  of  goods  marketed  or  otherwise 
exported  by  a  parastatal  organization, 
the  following  declaration  shall  be  filed: 


Federal  Register  /  Vol.  51>  No.  223  /  Wednesday.  November  19.  1966  /  Rulo  and  Regulations  41911 


These  goods  were  grown,  produced 
Banufactured,  marketed  or  otherwtae 

exported  by ,  which  is  a  parastatal 

organization  of  South  Africa. 

When  entering  parastatal  goods  as 
described  above,  a  copy  of  the  import 
contract  or  other  evidence  of  the  date  of 
the  import  contract  pertaining  to  the 
goods  must  be  submitted  evidencing 
that  the  contract  was  entered  into  prior 
to  August  15, 1986.  hnportation  shall  be 
permitted  only  for  parastatal  goods  not 
otherwise  prohibited  pursuant  to 
Subpart  B  of  this  part,  and  only  if  the 
goods  are  imported  prior  to  April  2. 1987. 

Dated:  November  12, 1986. 

Cheryl  A.  Opacincb, 

A  cting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  November  14. 19M. 
Francis  A.  Keating  11, 

Assistant  Secretary  (Enforcement). 

|FR  Doc.  86-26117  Filed  11-17-88: 12:12  pm) 
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31  CFR  Part  545 

South  African  Transactions 
Regulations— Producf  Guidelines 

agency:  Department  of  the  Treasury. 
action:  Notice  of  interpretation. 


SUMMARY:  Notice  is  hereby  given  that 
the  guidelines  set  forth  below  will  be 
used  by  the  U.S.  Customs  Service  of  the 
Department  of  the  Treasury  in 
determining  which  products  are  subject 
to  the  bans  imposed  by  the 
Comprehensive  Anti-Apartheid  Act  of 
1986,  Pub.  L.  99-440,  IfW  Stat.  1086  ("the 
Act"),  as  amended  by  H.J.  Res.  756tPub. 
L.  99-631.  on  importation  from  South 
Africa  of  (a)  agriculture  and  articles 
suitable  for  human  consmt^tion  (section 
319  of  the  Act)  and  (b)  iron  ore,  inm,  and 
steel  (section  320  of  the  Act).  Sections 
319  and  320  of  the  Act  are  implemented 
in  the  South  African  Transactions 
Regulations,  31  CFR  Part  545,  at 
§§  545.205  and  545.206,  respectively,  as 
set  forth  in  a  final  role  regarding  South 
Africa  that  is  being  published  in 
conjunction  with  this  notice. 

EFFECTIVE  DATES:  12:01  a.m.  Eastern 
Daylight  Time,  October  3, 1986,  as  to 
§  545.205: 12fll  a.m.  Eastern  DayHght 
Time,  October  2, 1986,  as  to  §  545.206. 


Aonf  BIES.  Copies  of  this  notice  and 
tbe  South  African  TransactioDS 
Regulations  are  available  at  the  OfSce 
of  Foreign  Assets  Control.  VS. 
Department  of  die  Treasury.  1331  G 
Street,  NW..  Washington,  DC  20220. 
Copies  of  the  notice  are  available  at  the 
U.S.  Customs  Service.  Office  of 
Conunerciai  Gyrations,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

FOR  niRTHER  MFORMATIdt  CONTACT: 
Harrison  Feese,  U.S.  Customs  Service, 
Office  of  Commercial  Operattorts,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (telephone:  202/566-5307). 
SUPPLEMENTARY  INFORMATION:  Section 
319  of  the  Act  (Regulations.  9  545.205) 
prohibits  the  importation  of  South 
African  agricultural  products  and 
articles  suitable  for  human  consumption. 
Section  320  of  the  Act  (Regulations. 
§  545.206)  prohibits  the  importation  of 
South  African  iron  ore,  iron,  and  steel. 
Regulations  implementing  these  and 
other  sanctions  against  South  Africa,  as 
delegated  to  the  Secretary  of  the 
Treasury  pursuant  to  Executive  Order 
12571  of  October  27. 1986.  51  FR  39505 
(Oct.  29. 1986),  are  published  on  this 
same  date  in  a  final  rule  implementing 
amendments  to  the  South  African 
Transactions  Regulations.  This  notice  is 
published  in  conjunction  with  that  final 
rule  to  inform  interested  persons  of  the 
guidelines  to  be  employed  by  the  U.S. 
Customs  Service  in  determining  which 
products  are  agricultural  commodities, 
articles  suitable  for  human  consumption, 
iron  ore.  iron,  or  steel  within  the 
meaning  of  the  Act  Persons  with 
questions  concerning  such  product 
classifications  siiould  contact  the  U.S. 
Customs  Service  office  indicated  above. 

(Sections  319  and  320  of  the  Comprehensive 
AnU-Apartheid  Act  of  1966,  Pub.  L.  99-44a 
100  Stat.  1086) 

Product  GoideliBes 

/.  Agricultural  Commodities  and 
Articles  Fit  for  Human  Consumption 

The  categories  (1)  agricultural 
commodities,  products,  byproducts,  or 
derivatives  thereof,  and  (2)  articles  that 
are  suitable  for  human  consumption 
include  aQ  items  classifiable  in  Schedule 
1  of  the  Tariff  Schedules  of  the  United 
States  CTSUS"!,  except  those  listed  in 
the  following  paragraph,  and  all  other 
articles  fit  for  human  consumption  by 
ingestion,  such  as.  but  not  limited  to, 


flavoring  extracts,  gelatin, 
polysaccharides,  and  drugs  provided  for 
in  Schedule  4  and  articles  of  gelatin 
provided  for  in  Schedule  7. 

The  foregoing  does  not  include  any 
TSUS  number  in  Schedule  1  covering 
products  of  countries  other  than  South 
Africa,  nor  does  it  include  items 
classifiable  under  TSUS  numbers  100.03; 
100.04;  184.54;  184.55;  186.50;  190.30; 
190.35;  190.45;  190.47;  190.50;  190.60; 
190.65;  190.68  (mounted  or  stuffed 
animals  and  parts  of  animals,  which  are 
the  products  of  taxidermy);  190.80;  and 
190.85  through  190.93.  In  addition,  die 
foregoing  does  not  include  skins  of 
animals,  or  pets,  provided  they  are 
imported  for  personal  use  only. 

//.  Iron  Ore.  Iron,  and  Steel 

This  category  includes  the  following: 

1.  Iron  ore— TSUS  601.24. 

2.  Iron  or  steel  waste  and  scrap — 
TSUS  606.08  through  806.11. 

3.  V\%  iron,  cast  iron  and 
spiegeleisen— TSUS  606.13  throuqh 
606.19. 

4.  Sponge  iron,  iron  and  steel 
powders,  grit  and  shot— TSUS  606.55 
through  606.64. 

5.  Ingots,  blooms,  billets,  slabs  and 
sheet  bars— TSUS  606.67  through  606.69. 

6.  Iron  or  steel  forgings— TSUS  606.71 
through  606.73. 

7.  Bars  of  iron  and  steel— TSUS  606.75 
through  606.99. 

8.  Hollow  drill  steel— TSUS  607.05 
through  607.09. 

9.  Wire  rods— TSUS  607.14  through 
607.59. 

10.  Plates,  sheets  and  strip— TSUS 
607.62  throng  609.17. 

11.  Wire— TSUS  809.20  through  609.76. 

12.  Angles,  shapes,  sections,  and  sheet 
piling— TSUS  609.80  throuqh  609.98. 

13.  Rails,  joint  bars  and  tie  plates — 
TSUS  610.20  through  610.26. 

14.  Pipes  and  tubes,  including  blanks 
and  fittings— TSUS  610.30  tfuough 
610.92. 

15.  Wire  products— TSUS  642.02, 
642.08,  642.11  through  642.16.  and  642.20. 

Dated:  November  12, 1986. 

Cheryl  A.  Oparinrh. 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  November  14. 1986. 
Fraada  A.  Keating  II. 

Assistant  Secretory  (Enforcement). 

[FR  Doc.  86-26116  Filed  11-17-86: 12:12  pm] 
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DEPARTMENT  OF  STATE 

[Public  Nolic*  963] 

South  African  Parastatal  Organizations 

AOENCV:  Department  of  State. 
action:  Notice. 


f.  Notice  is  hereby  given  of 

which  corporations,  partnerships,  and 
entities  are  deemed  to  be  "parastatal 
organizations"  for  purposes  of  the 
Comprehensive  Anti-Apartheid  Act  of 
October  2. 1986  (Pub.  L.  99-440). 
EFFECTIVE  DATE:  12:01  a.m.,  e.d.t., 
October  2, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Eric  Benjaminson,  OfGce  of  Southern 
African  Affairs  (202)  647-8433,  or  Lynda 
Clarizio,  OfRce  of  the  Legal  Adviser 
(202)  647-4110. 
SUPPLEMENTARY  INFORMATION:  Section 

303(a)  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1986  (Pub.  L  99-440), 
as  amended,  provides  that  no  article 
which  is  grown,  produced,  manufactured 
by,  marketed,  or  otherwise  exported  by 
a  parastatal  organization  of  South 
Africa  may  be  imported  into  the  United 
States,  with  certain  limited  exceptions. 
Section  314  of  the  Act  prohibits  U.S. 
Government  procurement  from 
parastatal  organizations,  except  for 
items  necessary  for  diplomatic  and 
consular  purposes. 

Section  303(b)  of  the  Act  states  that 
the  term  "parastatal  organization" 
means  a  corporation,  partnership,  or 
entity  owned,  controlled,  or  subsidized 
by  the  Government  of  South  Africa,  but 
does  not  mean  a  corporation, 
partnership,  or  entity  which  previously 
received  start-up  assistance  from  the 
South  African  Industrial  Development 
Corporation  but  which  is  now  privately 
owned.  Regulations  have  been 
promulgated  by  the  Department  of  the 
Treasury  to  implement  Section  303 
(contained  in  the  South  African 
Transactions  Regulations,  31  CFR,  Part 
545  (published  on  this  date]). 

Executive  Order  No.  12571  of  October 
27, 1986  provides  that  the  Secretary  of 
State  is  responsible  for  determining 
which  corporations,  partnerships,  or 
entities  are  parastatal  organizations 
within  the  meaning  of  the  Act.  Pursuant 
to  Section  2  of  the  Executive  Order,  the 
Department  of  State  has  identified  the 
organizations  Usted  below  as  South 
African  parastatal  organizations. 

Importers  should  be  aware  that  the 
list  of  parastatal  organizations  is  not  all- 
inclusive.  The  list  is  based  on 
information  currently  available  to  the 
U.S.  Goverrunent.  The  Department  of 
State  intends  to  revise  the  list 
periodically.  Before  making  a 


commitment  to  import,  importers  may 
wish  to  seek  guidance  from  the  Office  of 
Southern  African  Affairs  (AF/S). 
Department  of  State.  Washington,  DC 
20520  (202-647-8433)  to  ascertain 
whether  a  corporation,  partnership,  or 
entity  has  been  identiHed  as  a 
parastatal  organization. 

The  Department  of  State  has 
interpreted  Section  303(b)  to  mean  that  a 
corporation,  partnership,  or  entity  is 
owned  by  the  Government  of  South 
Africa  if  the  South  African  Government 
holds  more  than  fifty  percent  of  the 
outstanding  voting  securities  of  the 
corporation,  partnership,  or  entity 
concerned.  A  corporation,  partnership, 
or  entity  is  deemed  to  be  controlled  by 
the  South  African  Government  if  the 
South  African  Government  controls  in 
fact  the  corporation,  partnership,  or 
entity  concerned.  This  would  include 
situations  where  the  South  African 
Government  has  the  authority  to 
manage,  direct,  or  administer  the  affairs 
of  a  corporation,  partnership,  or  entity. 

In  determining  the  existence  of 
control,  the  Department  of  State  has 
employed  the  same  standards  as  those 
specified  in  the  Regulations  on  South 
Africa  and  Fair  Labor  Standards,  22  CFR 
60.2  (1985).  These  standards  are  also 
utilized  by  other  departments  of  the  U.S. 
Government.  For  example,  control  is 
presumed:  where  the  South  African 
Goverrmient  ownsTfiore  than  twenty- 
five  percent  of  the  outstanding  voting 
securities  of  a  firm,  if  no  other  person 
owns  an  equal  or  larger  percentage; 
where  the  majority  of  a  firm's  board  of 
directors  are  South  African  Government 
officials;  where  a  firm  is  operated  by  the 
South  African  Government  pursuant  to 
the  provisions  of  an  exclusive 
management  contract;  or  where  the 
South  African  Government  has  the 
authority  to  appoint  the  majority  of  the 
members  of  a  firm's  board  of  directors 
or  a  firm's  chief  operation  officer.  These 
factors,  however,  are  not  exhaustive. 
Other  factors  may  be  relevant  in 
considering  whether  the  South  African 
Government  exercises  control  over  a 
firm. 

A  corporation,  partnership,  or  entity  is 
deemed  to  be  subsidized  by  the  South 
African  Government  if  the  corporation, 
partnership,  or  entity  concerned  is  at  the 
present  time  receiving  any  financial 
assistance  on  preferential  terms  from 
the  South  African  Government,  other 
than  that  generally  available  to  the 
public.  A  corporation,  partnership,  or 
entity  that  is  receiving  a  de  minimis 
amount  of  assistance  from  the  South 
African  Government  is  presimied  not  to 
be  "subsidized"  by  the  South  African 
Government  for  purposes  of  the  Act.  In 
interpreting  the  term  subsidy  in  this 


manner,  the  Department  of  State  has 
taken  into  accoimt  the  use  of  the  term  in 
other  U.S.  laws  and  regulations, 
consistent  with  the  purposes  of  section 
303(b)  of  the  Act. 

Notwithstanding  the  above,  any 
person  who  believes  that,  due  to  unique 
or  special  circumstances,  a  corporation, 
partnership,  or  entity  should  be  included 
or  excluded  from  the  list  of  parastatal 
organizations  may  request  that  the 
Department  review  the  particular  case. 
All  requests  must  be  submitted  in 
writing  to  the  Office  of  Southern  African 
Affairs.  The  Department  of  State  may 
invoke  the  authorities  set  forth  in 
section  603(a)  of  the  Act  in  conducting 
such  a  review.  Any  submission  should 
contain  detailed  information  as  to  the 
stock  ownership  and  composition  of  the 
board  of  directors  of  the  particular 
corporation,  partnership,  or  entity  as 
well  as  the  amount  of  any  industry- 
specific  assistance  received  by  such 
corporation,  partnership,  or  entity  from 
the  Govenment  of  South  Africa.  The 
Department  of  State  will  attempt  to 
provide  a  response  within  thirty  days. 
Any  person  who  willfully  makes  a  false 
or  misleading  statement  in  such  a 
submission  will  be  subject  to  the  civil 
and  criminal  penalties  set  forth  in 
section  603  (b)  and  (c)  of  the  Act  and  18 
U.S.C.  1001. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States.  It  is 
excluded  from  the  procedures  of  5  U.S.C. 
553  and  554  and  Executive  Order  12291. 
It  implements  a  statutory  requirement 
that  entered  into  force  on  October  2, 
1986,  and  Section  2  of  Executive  Order 
12571. 

In  accordance  with  these  authorities, 
the  following  have  been  identified  as 
South  African  parastatal  organizations: 
African  Body  and  Coach  (Pty)  Ltd. 

(Putco  subsidiary) 
Alein  Karoo  Landboukooperasie,  Ltd. 

(ostrich  products) 
Altana  (Pty)  Ltd.  \ 

Aluminum  Investment  Co.  (Pty)  Ltd. 
Alusaf  (Pty)  Ltd. 
Alustang  (Pty)  Ltd. 
Alzira  Financial  (Pty)  Ltd. 
Andromeda  Electronic  Systems  (Pty) 

Ltd. 
Armaments  Corp.  of  South  Africa  Ltd. 

(Armscor) 
Atlantis  Aluminum  (Pty)  Ltd. 
Atlantis  Diesel  Engines  (Pty)  Ltd. 
Atlas  Aircraft  Ltd.  (Armscor  Subsidiary) 
Atomic  Energy  Corp.  of  South  Africa 
Avon  Wire  (Pty)  Ltd.  (Union  Steel 

subsidiary] 
Bophuthatswana  National  Development 

Corp.  Ltd. 
Cape  Town  Iron  and  Steel  Works  (Pty) 

Ltd.  (ISCOR  subsidiary) 
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Central  Energy  Fund  (Pty)  Ltd.  (and 

subsidiaries) 
Ciskei  People's  Development  Bank 
Coastal  Coal  (Pty)  Ltd.  (ISCOR 

subsidiary) 
Commission  for  Fresh  Produce  Markets 
Community  Development  Fund 
Computer  Technology  (Pty)  Ltd. 

(Comtec) 
Cooperative  Wine  Growers  (KWV) 
Corp.  for  Public  Deposits 
Council  for  Scientific  and  Industrial 

Research  and  its  subsidiary  institutes 
Crown  Body  and  Coach  (Pty)  Ltd.  (Putco 

subsidiary) 
Dalestone  (Pty)  Ltd.  (ISCOR  subsidiary) 
Department  of  Posts  and 

Telecommunications 
Development  Bank  of  Southern  Africa 

(DBSA) 
Donkerhoek  Quartzite  (Pty)  Ltd.  (ISCOR 

subsidiary) 
Dubigeon  Plastics  SA  (Pty)  Ltd.  (Putco 

subsidiary) 
Dunswart  Iron  and  Steel  Works  Ltd. 

(ISCOR  subsidiary) 
Duntex  Property  (Pty)  Ltd. 
The  Durban  Navigation  Colleries  (Pty) 

Ltd.  (ISCOR  subsidiary) 
Electricity  Supply  Commission  (Escom) 
Eloptro  (Pty)  Ltd.  (Armscor  subsidiary) 
Emani  Property  (Pty)  Ltd.  (Armscor 

subsidiary) 
Export  Finance  Development  Co.  (Pty) 

Ltd. 
First  National  Development  Corp.  of 

Southwest  Africa  Ltd. 
Fisheries  Development  Corp.  of  SA 
Foskem  (Pty)  Ltd. 
Grootageluk  Coal  Mine  Construction  Co. 

(Pty)  Ltd.  (ISCOR  subsidiary) 
Heckett  SA  (Pty)  Ltd.  (ISCOR 

subsidiary) 
Hall  and  Pickles  (Coastal)  (Pty)  Ltd. 

(Union  Steel  subsidiary) 
Holbane  CoUery  (ISCOR  subsidiary) 
Hooggenoeg  Marketing  (Pty)  Ltd.  (High 

Enough) 
I  Stores  (Pty)  Ltd.  (ISCOR  subsidiary) 
ImcorTim  (Pty)  Ltd.  (Namibia)  (ISCOR 

subsidiary) 
Imcor  Zinc  (Pty)  Ltd.  (Namibia)  (ISCOR 

subsidiary) 
Industrial  Development  Corp.  of  South 

Africa  Ltd.  (IDC) 
Industrial  Minerals  Development  Co. 

(Pty)  Ltd. 
Infoplan  (Armscor  subsidiary) 
International  Karakul  Secretariat 
Iscor  Beriin  (Pty)  Ltd.  (ISCOR 

subsidiary) 
Iscor  Utility  Stores  (Pty)  Ltd.  (ISCOR 

subsidiary) 
Kangwane  Economic  Development 

Corp.  Ltd. 


Kentron  (Pty)  Ltd.  (Armscor  subsidiary) 

Kindoc  Group 

Konbel  (Pty)  Ltd. 

Konchem  (Pty)  Ltd.  (Armscor 

subsidiary) 
Konoil  (Pty)  Ltd. 

Kwandebele  Development  Corp.  Ltd. 
Kwazulu  Finance  Investment  Corp.  Ltd. 
Land  and  Agricultiu-al  Bank  of  South 

Africa 
Land  and  Agricultural  Bank  of 

Southwest  Africa 
Lebowa  Development  Corp.  Ltd. 
Light  Metals  Investment  Co.  (Pty)  Ltd. 
Lyttelton  Engineering  Works  Ltd. 

(Annscor  subsidiary) 
Marmain  (Pty)  Ltd. 
Mavaco  (Pty)  Ltd. 
Mercedes  Datakor  (Pty)  Ltd. 
Minsa  (Pty)  Ltd.  (ISCOR  subsidiary) 
Motor  Vehicle  Assurance  Fund 
Musgrave  (Pty)  Ltd.  (Armscor 

subsidiary) 
Nabucco  Investments  (Pty)  Ltd. 
Naschem  (Annscor  subsidiary) 
National  Building  and  Investment  Corp. 

(Southwest  Africa) 
National  Materials  Service  Corp.  (Pty) 

(Union  Steel  subsidiary) 
National  Selections  (IDC  subsidiary) 
Navik  (Pty)  Ltd. 
Ootra  Inmakers  (Pty)  Ltd.  (Eastern 

Packers) 
Palafos  (Pty)  Ltd. 
Phosphate  Development  Corp.  Ltd. 

(Foskor) 
Pietersburg  Iron  Co.  (Pty)  Ltd.  (ISCOR 

subsidiary) 
Post  Office  Savings  Bank 
Pretoria  Metal  Pressings  (Armscor 

subsidiary) 
Public  Investment  Commissioners 
Putco  Ltd. 

Qwaqwa  Development  Corp.  Ltd. 
Rand  Water  Board 
Rehoboth  Finance  and  Development 

Corp.  Ltd. 
Reinsurance  Fund  for  Export  Credit  and 

Foreign  Investment 
Rosamond  Properties  (Pty)  Ltd. 
Rustenberg  Industrial  Finance  (Pty)  Ltd. 
Saldok  (Pty)  Ltd. 

Sapekoe  (Pty)  Ltd.  (and  subsidiaries) 
Sasol  Ltd.  (and  subsidiaries) 
Sasol  Three  (Pty)  Ltd. 
Satchem  (Pty)  Ltd. 
Shangaan/Tsonga  Development  Corp. 

Ltd. 
Siemens  Ltd. 

Small  Business  Development  Corp. 
Somchem  (Pty)  Ltd.  (Armscor 

subsidiary) 
South  Africa  Abattoir  Corp. 
South  Africa  Abattoir  Commission 


South  Africa  Banana  Boad 

South  Africa  Banknote  Co. 

South  Africa  Broadcasting  Corp. 

South  Africa  Caiming  Fruit  Board 

South  Africa  Chicory  Board 

South  Africa  Citrus  Board 

South  Africa  Cotton  Board 

South  Africa  Dairy  Board 

South  Africa  Deciduous  Fruit  Board 

South  Africa  Development  Trust  Co.  Ltd. 

South  Africa  Dried  Fruit  Board 

South  Africa  Dry  Bean  Board 

South  Africa  Egg  Board 

South  Africa  Gas  Distribution  Corp.  Ltd. 

South  Africa  Inventions  Development 

Corp. 
South  Africa  Iron  and  Steel  Corp.  (and 

subsidiaries)  (ISCOR) 
South  Africa  Karakul  Board 
South  Africa  Lucerne  Seed  Board 
South  Africa  Maize  Board 
South  Africa  Meat  Board 
South  Africa  Mint 
South  Africa  Mohair  Board 
South  Africa  Oilseed  Board 
South  Africa  Potato  Board 
South  Africa  Reserve  Bank 
South  Africa  Rooibos  Board 
South  Africa  Sugar  Association 
South  Africa  Tobacco  Board 
South  Africa  Transport  Services 

(including  South  Africa  Airways) 
South  Africa  Wheat  Board 
South  Africa  Wool  Board 
South  Atlantic  Cable  Co. 
Southern  Oil  Exploration  Corp.  (Pty)  Ltd. 

(Soekor) 
Southern  Oil  Exploration  Corp 

(Southwest  Africa)  (Pty)  Ltd. 
Southwest  Africa  Broadcasting  Corp. 
Southwest  Africa  Karakul  Board 
Southwest  Africa  Water  and  Electricity 

Corp.  (Pty)  Ltd. 
Steel  Sales  Company  of  Africa  (ISCOR 

subsidiary) 
Suprachem  (Pty)  Ltd.  (ISCOR 

subsidiary) 
Swartklip  Products  (Pty)  Ltd.  (Armscor 

subsidiary) 
Tecnetics  (Pty)  Ltd. 
Thames  Wire  and  Cable  (Pty)  Ltd. 
Transkei  Development  Corp.  Ltd. 
Transvaal  Copper  Rod  Co.  Ltd.  (Union 

Steel  subsidiary) 
Tshikondeni  Mining  Co.  (Pty)  Ltd. 

(ISCOR  subsidiary) 
Tusitala  (Pty)  Ltd. 
Union  Steel  Corp. 
Usco  Aluminum  Corp.  (Pty)  Ltd.  (Union 

Steel  subsidiary) 
Usco  Aluminum  Systems  (Pty)  Ltd. 

(Union  Steel  subsidiary] 
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Usco  Huiseienaara  (Pty)  Ltd.  (Union 

Steel  subsidiary) 
Usco  Kabelmaalskappy  (Pty)  Ltd. 

(Union  Steel  •nbsidiary) 
Vantin  (Pty)  Ltd  (iSCCHl  subsidiary) 
Veldmaster  (Pty)  Ltd.  (Union  Steel 

subsidiary] 
Veldmaster  Incorporated  (U.S.)  (Union 

Steel  sobsidiary) 
Venda  Development  Corp.  Ltd. 
Virema  (Pty)  Ltd. 

Voms  (Pty)  Ltd  (Putco  subsidiary) 
Voms  Parts  (Pty)  Ltd  (Putco  subsidiary) 
Vryheid  (Natal)  Railway  Coal  and  Iron 

Co.  (iSCOR  subsidiary) 
Yskor  Landgoed  (Pty)  Ltd.  (ISCOR 

subtsdiary) 
Yskor  Newcastle  Grondesit  Ltd.  (ISCOR 

subsidiary) 

Dated:  November  10. 1966. 
Chester  A.  Crocker, 

Assistant  Secretary  for  African  Affairs. 
(FR  Doc.  86-26114  Filed  11-17-86;  12:13  pm) 
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DEPARTyENT  OF  THE  TREASURY 
31  CFR  Part  555 

Soviet  Gold  Coin  Regulations 

AOENCY:  Department  of  the  Treasury. 
action:  Final  rule. 

tUMMAWY;  This  rule  implements  section 
510  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1986,  Pub.  L  99-440. 
100  Stat  1086.  as  amended  by  H.}.  Res. 
756,  Pub.  L  99-631.  banning  importation 
into  the  United  States  of  any  gold  coin 
minted  in  the  Union  of  Soviet  Socialist 
Republics  or  offered  for  sale  by  the 
Government  of  the  Union  of  Soviet 
Socialist  Republics. 

EFFECnVE  DATE  12:01  a.m.  Eastern 
Daylight  Time.  October  2. 1986. 

FOR  FURTHER  MFORMATION  CONTACT 

Marilyn  L  Muench,  Chief  Counsel. 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury.  1331  G 
Street  NW..  Washington.  DC  20220  (tel: 
202-376-0408]. 

SUPPLEMENTARY  INFORMATION:  This  rule 

sets  forth  Ae  policies  concerning  the 
ban  on  importation  into  the  United 
States  of  Soviet  gold  coins.  The 
importation  of  such  coins  was  banned 
as  part  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1986,  which 
estabUshes  policies  and  sanctions 
against  Soudi  Afiica  (including  a  ban  on 
importing  South  African  gold  coins) 
aimed  at  bringing  an  end  to  apartheid. 

Since  these  regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act  5 
U.S.C.  553,  requiring  notice  of  proposed 
rulemaking,  opportimity  for  public 
participation,  and  delay  in  effective  date 
are  inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  does  not  apply. 
Because  these  regulations  are  issued 
with  respect  to  a  foreign  affairs  function 
of  the  United  States,  they  are  not  subject 
to  Executive  Order  12291  of  February  17, 
1981,  dealing  with  Federal  regulations. 
The  Office  of  Management  and  Budget 
control  number  for  the  information 
collection  request  contained  in  this 
document  is  1505-0095. 

list  of  Subjects  in  31  CFR  Part  555 

Gold  coins.  Imports.  Reporting  and 
recordkeeping  requirements,  Soviet 
Union. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  555  is  added  as 
follows: 


PART  555— SOVIET  GOLD  COIN 
REGULATIONS 

Subpart  A— Relation  of  This  Part  to  Other 
Laws  and  Regulations 

Sec.  I 

555.101    Relation  of  this  part  to  other  laws 
and  regulations. 

Sut>part  B— Prohibitions 

555.201  Prohibition  on  the  importation  of 
Soviet  gold  coins. 

555.202  Effective  date. 

555.203  Evasions. 

Subpart  C— General  Oeflnttions 

555.301  Gold  coins. 

555.302  United  State*. 

555.303  Importation. 

555.304  Person. 

555.305  Entity. 

Sut>part  D— Interpretations 

555.401  Reference  to  amended  sections. 

555.402  Effectof  amendment  of  sections  of 
this  chapter  or  of  other  orders,  etc. 

555.403  Gold  coin  jewelry. 

Subpart  E— Ucsnsss,  Autttorizations  snd 
Ststements  of  Ucsnsing  Policy 

555.501  Effect  of  subsequent  license  or 
authorization. 

555.502  Exclusion  from  licenses  and 
authorizations. 

Subpart  F— Reports 

555.601  Required  records. 

555.602  Reports  to  be  furnished  on  demand. 

Subpart  G— Penalties 
555.701    Penalties. 
Subpart  H—ProcsduMs 

555.801  Licensing. 

555.802  Decisions. 

555.003    Amendment,  modirication,  or 

revocation. 
555.804    Rulemaking. 
555.005    Delegation  by  the  Secretary  of  the 

Treasury. 
555.806    Rules  governing  availability  of 

information. 
Authority:  Pub.  L.  99-440. 100  Stat.  1086; 
Pub.  L.  99-631;  E.0. 12671,  51  FR  39505.  Oct. 
29, 1986. 

Subpart  A— Relation  of  This  Part  to 
Other  Laws  and  Re9ulations 

§  555.101    Relation  of  this  part  to  other 
laws  snd  regulations. 

(a)  This  part  is  independent  of  the 
other  parts  of  this  chapter.  No  license  or 
authorization  contained  in  or  issued 
pursuant  to  the  other  parts  of  this 
chapter  authorizes  any  transaction 
prohibited  by  this  part.  In  addition, 
licenses  or  authorizations  contained  in 
or  issued  pursuant  to  any  other 
provision  of  law  or  regulation  do  not 
authorize  any  transaction  prohibited  by 
this  part. 

(bj  No  license  or  authorization 
contained  in  or  issued  pursuant  to  diis 
part  relieves  the  involved  parties  from 


complying  with  any  other  applicable 
laws  or  regulations. 

Subpart  B— Prohibitions 

{  555.201    Prohitiition  on  the  importation 
of  Soviet  gold  coins. 

No  person,  including  a  bank,  may 
import  into  the  United  States  any  gold 
coin  minted  in  the  Unioo  of  Soviet 
Socialist  Republics  or  offered  for  sale  by 
the  Govenmient  of  the  Union  of  Soviet 
Socialist  Republics. 

9555,202    EffecUvs  date. 

The  effective  date  of  the  prohibition  in 
S  555.201  is  12:01  a.m.  Eastern  Daylight 
Tnne,  October  2, 1986. 


§  555.203    Evasions. 

The  regulations  set  forth  in  this  part 
shall  apply  to  any  person  who 
undertakes  or  causes  to  be  undertaken 
any  transaction  or  activity  with  the 
intent  to  evade  section  SIO  or  related 
provisions  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1986.  Pub.  L.  99-440,  or 
these  regulations. 

Subpart  C— General  Definitions 
§555.301    Gold  coins. 

The  term  "gold  coins"  includes  gold 
coins  of  all  denominations  and  sizes, 
and  gold  coins  that  have  been  modified, 
as  by  addition  of  a  clasp  or  loop,  into 
items  that  may  be  worn  as  jewelry. 

§555302    United  States. 

The  term  "United  States"  includes  the 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  iny  territory  or 
possession  of  the  United  States. 

§  555.303    importation. 

The  term  "importation"  means  the 
bringing  of  any  item  within  the 
jurisdictional  limits  of  the  United  States 
with  the  intent  to  unlade  it. 

§555.304    Person. 

The  term  "person"  means  an 
individual  or  an  entity. 


§555.305    Entity. 

Tlie  term  "entity"  means  a 
corporation,  partnership,  association,  or 
other  organization. 

Subpart  D— Interpretations 

§  555.401    Reference  to  amended  sections. 

Reference  to  any  section  of  this 
chapter  or  to  any  regulation,  ruling, 
order,  instruction,  direction  or  license 
issued  pursuant  to  this  chapter  shall  be 
degmed  to  refer  to  the  same  as  currently 
amended  unless  otherwise  so  specified. 
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S55S.402    Effect  of  amwMkmnt  of 
sections  of  tMs  ctaptw  or  of  othtr  order*, 
etc. 

Any  modification  of  this  chapter  or  of 
any  regulation,  ruling,  order,  instruction, 
direction  or  license  issued  by  or  under 
the  direction  of  the  Secretary  of  the 
Treasury  shall  not  unless  odierwise 
specifically  provided,  be  deemed  to 
affect  liability  for  any  act  performed  or 
omitted,  or  any  civil  or  criminal 
proceeding  commenced  prior  to  such 
modification,  and  all  penalties, 
forfeitures,  and  liabilities  under  any 
such  regulation,  ruling,  order, 
instruction,  direction  or  Hcense  shall 
continue  and  may  be  enforced  as  if  such 
modification  had  not  been  made. 

§555.403    GoM  coin  Jewelry. 

Section  555.201  prohibits  the 
importation  into  the  United  States  of 
gold  coins  Aat  have  been  modified,  as 
by  the  addition  of  a  dasp  or  loop,  into 
items  that  can  be  worn  as  jewelry.  For 
example,  importation  of  a  neddace 
consistii^  of  a  Soviet  gold  coin  mounted 
on  a  chain  would  not  be  authorized. 
Section  555.201  does  not  profit  the 
reimportation  into  the  United  States  of 
gold  coin  jewelry  which  was  originally 
imported  into  the  United  States  prior  to 
October  2. 198B,  provided  that  (a)  the 
importer  can  demonstrate  the  date  of 
the  prior  importation  to  the  satisfaction 
of  the  Secretary  of  the  Treasury  or  his 
delegate,  and  (b)  die  jewelry  to  be 
reimported  is  in  small  quantities  and  for 
personal  use  only. 


Subpart  E—UeeiwM.  Airthorlzationa 
and  Statamanta  of  Uoafiaing  Poltcy 

§555.501    Effect  Of  subsequent  license  or 
auttKMlzatloa. 

No  license  or  other  authorization 
contained  in  this  chapter  or  otherwise 
issued  by  or  under  the  authority  of  the 
Secretary  of  the  Treasury  shall  be 
deemed  to  authorize  or  validate  any 
transaction  effected  prior  to  the 
issuance  thereof  unless  such  license  or 
authorization  specifically  so  provides. 

§  555.502    Exclusion  from  licenses  end 
auttKMlzatlons. 

The  Secretary  of  the  Treasury 
reserves  the  right  to  exclude  any  person 
or  property  from  the  operation  of  any 
license  or  to  restrict  the  applicability 
thereof  to  any  person  or  property.  Such 
action  shall  be  binding  upoa  all  persons 
receiving  actual  or  constructive  notice 
thereof. 

Subpart  F— Raporta 

§555.601    Required  records. 

Every  person  engaging  in  any  act  or 
transaction  subject  to  this  part  shall 


keep  a  full,  complete,  and  accurate 
record  relative  to  any  such  act  or 
transaction  either  before,  during,  or  after 
the  completion  thereof,  including  any 
transaction  effected  pursuant  to  license 
or  otherwise,  and  such  records  shall  be 
available  for  examination  for  two  years 
after  the  date  of  such  transaction. 

S555.6a2    Reports  to  bo  furnished  on 
demand. 

Every  person  is  required  to  furnish 
under  oath,  in  the  form  of  reports  or 
otherwise,  at  any  time  as  may  be 
required,  complete  infmmation  relative 
to  any  act  or  transaction  subject  to  ftis 
part,  regardless  of  vdiether  such 
transaction  is  effected  pursuant  to 
license  or  otherwise.  Sudi  reports  may 
be  required  to  indode  tlw  production  of 
any  books  of  account,  contracts,  letters, 
and  other  papers  connected  with  any 
transactioo  in  die  custody  or  control  of 
the  persons  required  to  make  such 
reports.  Reports  with  respect  to 
transactions  may  be  required  before, 
during  or  after  such  transactions  are 
completed.  Tlie  Secretary  of  the 
Treasury  may,  throng  any  person  or 
agency,  conduct  investigations,  bold 
hearings,  administer  oaths,  examine 
witnesses,  receive  evidence,  take 
depositions,  and  require  by  subpoena 
the  attendance  and  testimony  of 
witnesses  and  the  production  of  all 
books,  papers,  and  documeats  relating 
to  any  matter  under  investigation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1S05-000S) 

Subpart  G—Panalties 

§555.701    Penalties. 

(a)  Any  person  that  violates  the 
provisions  of  section  510  of  the 
Comprehensive  Anti-Apartheid  Act  of 
1986  ("the  Act"),  as  implemented  by 

S  555.201  of  this  part,  related  provisions 
of  the  Act  or  any  regulation,  license,  or 
order  issued  to  carry  out  such  provisions 
shall  be  subject  to  a  dvil  penalty  of 
$50,000. 

(b)  Any  person,  other  than  an 
individual,  that  willfully  violates  the 
provisions  of  section  510  of  the  Act  as 
implemented  by  9  555.201  of  this  part 
related  provisions  of  the  Act  or  any 
regulation,  license,  or  order  issued  to 
carry  out  such  provisions  shall  be  fined 
not  more  than  $1,000,000. 

(c)  Any  individual  who  willfully 
violates  the  provisions  of  S  510  of  the 
Act,  as  implemented  by  §  555.201  of  this 
part  related  provisions  of  the  Act  or 
any  regulation,  license,  or  order  issued 
to  carry  out  such  provisions  shall  be 
fined  not  more  than  $50,000,  or 
imprisoned  not  more  than  10  years,  or 
both. 


(d)  Whenever  a  person  commits  a 
violation  as  to  which  a  penalty  under 
paragraphs  (a),  (b).  or  (c)  of  this  section 
applies,  (1)  any  officer,  director,  or 
employee  of  such  person,  or  any  natural 
person  in  control  of  such  person  who 
knowingly  and  willfully  ordered, 
authorized,  acquiesced  in.  or  carried  out 
the  act  or  practice  constituting  the 
violation,  and  (2)  any  agent  of  such 
person  who  kiu>wingly  and  willfully 
carried  out  such  act  or  practice,  shall  be 
fmed  not  more  than  $10,000.  or 
imprisoned  not  more  than  5  years,  or 
both. 

(e)  A  fine  imposed  under  paragraph 
(b)  of  this  section  oa  an  individual  tot  an 
act  or  practice  constituting  a  violation 
may  not  be  paid,  directly  or  indirectly, 
by  the  person  committing  the  violation 
itself. 

(f)  Any  individual  who  violates 
section  510  of  the  Act  as  implemented 
by  i  555.201  of  this  part  related 
provisions  of  the  Act  or  any  regulations 
issued  to  cany  out  such  provisions  shall 
be  fined  not  more  than  five  times  the 
value  of  the  gold  coins  involved. 

(Comprehensive  Anti-Apartheid  Act  of  1986, 
Pub.  L  9»-«40,  sect.  510(b)  and  a03(b)  and  (c)) 

(g)  Whoever,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency 
of  the  United  States  kjoowingly  and 
willfully  falsifies,  conceals  or  covers  up 
by  any  trick,  scheme,  or  device  a 
material  fact  or  makes  any  false, 
fictitious  or  fi-andulent  statements  or 
representatkws.  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be 
fined  not  more  than  $10,000,  or  such 
greater  amount  as  set  forth  in  18  U.&C 
3623,  or  imprisoned  not  more  than  five 
years,  or  both. 

(IB  U.S.C.  1001,  3623) 

(h)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  the 
Customs  laws  and  other  applicable 
laws. 

Subpart  H— Procadurea 


§  555J01 

(a)  General  licenses.  General  licenses 
may  be  issued  authorizing  imder 
apiHX)priate  terms  and  conditions 
certain  types  of  transactions  which  are 
subject  to  die  prohibitions  contained  in 
Subpart  B  of  this  part.  All  such  Hcenses 
will  be  set  forth  in  Subpart  E  of  this  part. 
It  is  the  policy  of  the  Office  of  Foreign 
Assets  Control  not  to  grant  applications 
for  specific  licenses  authorizing 
transactions  to  which  the  provisions  of 
an  outstanding  general  license  are 
applicable.  Persons  availing  themselves 
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of  a  general  license  may  be  required  to 
file  reports  and  statements  in 
accordance  with  the  instructions 
specified  in  that  Hcense. 

(b)  Specific  licenses — (1)  General 
course  of  procedure.  Transactions 
subject  to  the  prohibitions  contained  in 
Subpart  B  of  this  part  that  are  not 
authorized  by  general  license  may  be 
ejected  only  under  speciHc  licenses. 
The  speciHc  licensing  activities  of  the 
Offlce  of  Foreign  Assets  Control  are 
performed  by  its  Washington  offlce  and 
by  the  Foreign  Assets  Control  Division 
of  the  Federal  Reserve  Bank  of  New 
York. 

(2)  Applications  for  specific  licenses. 
Applications  for  speciHc  licenses  to 
engage  in  any  transaction  prohibited 
under  this  part  are  to  be  Rled  in 
duplicate  with  the  Federal  Reserve  Bank 
of  New  York,  Foreign  Assets  Control 
Division.  33  Liberty  Street.  New  York, 
NY  10045.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  and  there 
is  no  requirement  that  any  other  person 
having  an  interest  in  such  transaction 
shall  or  should  join  in  making  or  filing 
such  application. 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  the  respective  forms  and 
instructions.  Such  documents  as  may  be 
relevant  shall  be  attached  to  each 
application  except  that  documents 
previously  fded  with  the  Office  of 
Foreign  Assets  Control  may,  where 
appropriate,  be  incorporated  by 
reference.  Applicants  may  be  required 
to  furnish  such  further  information  as  is 
deemed  necessary  to  a  proper 
determination  by  the  Office  of  Foreign 
Assets  Control.  Failure  to  furnish 
necessary  information  will  not  be 
excused  because  of  any  provision  of  the 
law  of  the  Union  of  Soviet  Socialist 
Republics.  If  an  applicant  or  other  party 
in  interest  desires  to  present  additional 
information  or  discuss  or  argue  the 
application,  he  may  do  so  at  any  time 
before  or  after  decision.  Arrangements 
for  oral  presentation  should  be  made 
with  the  Office  of  Foreign  Assets 
Control. 

(4)  Effect  of  denial.  The  denial  of  a 
license  does  not  Preclude  the  reopening 
of  an  application  or  the  filing  of  a  further 
application.  The  applicant  or  any  other 
party  in  interest  may  at  any  time  request 
explanation  of  the  reasons  for  a  denial 


by  correspondence  or  personal 
interview. 

(5)  Reports  under  specific  licenses.  As 
a  condition  of  the  issuance  of  any 
license,  the  licensee  may  be  required  to 
file  reports  with  respect  to  the 
transaction  covered  by  the  license,  in 
such  form  and  at  such  times  and  places 
as  may  be  prescribed  in  the  license  or 
otherwise. 

(6)  Issuance  of  license.  Licenses  will 
be  issued  by  the  Offlce  of  Foreign 
Assets  Control  acting  on  behalf  of  the 
Secretary  of  the  Treasury  or  by  the 
Federal  Reserve  Bank  of  New  York, 
acting  in  accordance  with  such 
regulations,  rulings,  and  instructions  as 
the  Secretary  of  the  Treasury  or  the 
Office  of  Foreign  Assets  Control  may 
from  time  to  time  prescribe,  or  licenses 
may  be  issued  by  the  Secretary  of  the 
Treasury  acting  directly  or  through  a 
designated  person,  agency,  or 
instrumentality. 

§555.802    Decisions. 

The  Office  of  Foreign  Assets  Control 
or  the  Federal  Reserve  Bank  of  New 
York  will  advise  each  applicant  of  the 
decision  respecting  filed  applications. 
The  decision  of  the  Office  of  Foreign 
Assets  Control  with  respect  to  an 
application  shall  constitute  a  final 
agency  action. 

§  555.803    Amendment,  modification,  or 
revocation. 

The  provisions  of  this  part  and  any 
rulings,  licenses,  authorizations, 
instructions,  orders  or  forms  issued 
hereunder  may  be  amended,  modified, 
or  revoked  at  any  time. 

§555.804    Rulemaking. 

(a)  All  rules  and  other  public 
documents  are  issued  by  the  Secretary 
of  the  Treasury  upon  recommendation  of 
the  Director  of  the  Office  of  Foreign 
Assets  Control.  Except  to  the  extent  that 
there  is  involved  any  military,  naval,  or 
foreign  affairs  function  of  the  United 
States  or  any  matter  relating  to  agency 
management  or  personnel  or  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  and  except  when  interpretive 
rules,  general  statements  of  policy,  or 
rules  of  agency  organization,  practice,  or 
procedure  are  involved,  or  when  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  interested  persons  will  be 
afforded  an  opportunity  to  participate  in 


rulemaking  through  the  submission  of 
written  data,  views,  or  arguments,  with 
oral  presentation  in  the  discretion  of  the 
Director.  In  general,  rulemaking  by  the 
Office  of  Foreign  Assets  Control 
involves  foreign  affairs  functions  of  the 
United  States.  Wherever  possible, 
however,  it  is  the  practice  to  hold 
informal  consultations  with  interested 
groups  or  persons  before  the  issuance  of 
any  rule  or  other  public  document. 

(b)  Any  interested  person  may 
petition  the  Director  of  the  Office  of 
Foreign  Assets  Control  in  writing  for  the 
issuance,  amendment  or  revocation  of 
any  rule. 

§  555.805    Delegation  by  the  Secretary  of 
ttie  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  with 
respect  to  the  subject  matter  of  this  part 
may  be  taken  by  the  Director  of  the 
Office  of  Foreign  Assets  Control,  or  by 
any  other  person  to  whom  the  Secretary 
of  the  Treasury  has  deletated  authority 
so  to  act.  T 

§  555.806    Rules  governing  availability  of 
information. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  that  are  required 
by  5  U.S.C.  552  to  be  made  available  to 
the  public  shall  be  made  available  in 
accordance  with  the  definitions, 
procedures,  payment  of  fees,  and  other 
provisions  of  the  regulations  on  the 
disclosure  of  records  of  the  Office  of  the 
Secretary  and  of  other  bureaus  and 
offices  of  the  Department  issued  under  5 
U.S.C.  552  and  published  as  Part  1  of 
this  Title  31  of  the  Code  of  Federal 
Regulations. 

(b)  Any  form  issued  for  use  in 
connection  with  this  part  may  be 
obtained  in  person  from  or  by  writing  to 
the  Office  of  Foreign  Assets  Control, 
Treasury  Department,  Washington,  D.C. 
20220,  or  the  Foreign  Assets  Control 
Division,  Federal  Reserve  Bank  of  New 
York.  33  Liberty  Street.  New  York,  NY 
10045. 

Dated:  November  12, 198a 

Cheryl  A.  Opadnch, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  November  14, 1986. 

Francis  A.  Keating  II, 

Assistant  Secretary  (Enforctment). 

[FR  Doc.  86-26115  Filed  ll-17-«8;  12:14  pn] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668, 674. 675. 676.  and 
690 

Student  Assittance  General 
Provisions,  National  Direct  Student 
l-oan  Program,  College  Work-Study 
Program,  Supplemental  Educational 
Opportunity  Grant  Program,  and  Peil 
Grant  Program 

AOENCV:  Department  of  Education. 
ACTION:  Final  regulations. 


SUMMARY:  The  Secretary  amends 
Subpart  A  of  the  Student  Assistance 
General  Provisions  regulations  and  the 
student  eligibility  criteria  in  the 
regulations  for  the  National  Direct 
Student  Loan.  College  Work-Study, 
Supplemental  Educational  Opportunity 
Grant,  and  Pell  Grant  programs.  These 
regulations,  amended  as  a  result  of  the 
Secretary's  review  of  current  regulations 
and  recent  statutory  changes, 
consolidate  program  definitions,  clarify 
requirements,  and  implement  new 
statutory  requirements. 

These  regulations  do  not  reflect 
changes  to  the  authorizing  legislation  for 
these  programs  made  by  die  Higher 
Education  Amendments  of  1986  recently 
enacted  by  the  Congress.  Regulations  to 
implement  those  changes  will  be  issued 
as  soon  as  possible. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjounmients.  If  you  want 
to  know  the  effective  date  of  Uiese 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT 
Fred  Sellers  or  Mike  High,  U.S. 
Department  of  Education,  Office  of 
Student  Financial  Assistance,  400 
Maryland  Avenue  SW.  (Regional  Office 
Building  3.  Room  4318).  Washington,  DC 
20202.  Telephone  number  (202)  472-4300. 
SUPPLEMENTARY  INFORMATION:  This 

regulation  amends  Subpart  A  of  the 
Student  Assistance  General  Provisions 
regulations  and  makes  several  technical 
changes  to  die  National  Direct  Student 
Loan  (NDSL).  College  Work-Study 
(CWS),  Supplemental  Educational 
Opportunity  Grant  (SEOG).  and  Pell 
Grant  programs. 

A  Notice  of  Proposed  Rulemaking 
(NRPM)  for  the  Student  Assistance 
General  Provisions  regulations  was 
published  in  the  Fedaral  Register  on 
December  12, 1984. 49  FR  48494.  These 
regulations  were  proposed  to  clarify 
requirements,  to  reduce  administrative 
burden  on  postsecondary  institutions, 
and  to  consolidate  definitions  and 
provisions  common  to  the  student 


financial  assistance  programs 
auUiorized  by  Titlt  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA)  that  were  previously  contained  in 
the  individual  program  regulations. 

The  comments  on  the  NPRM  have 
been  reviewed,  and  final  regulations  for 
Subparts  B,  D,  F,  and  G  are  being 
prepared  for  later  publication.  The 
Secretary  is  publiuiing  Subpart  A  of  the 
Student  Assistance  General  Provisions 
regulations  at  this  time  to  ensure  that 
the  definitions  contained  in  Subpart  A 
will  become  effective  at  the  same  time 
as  final  regulations  for  the  GSL  and 
PLUS  programs  become  effective.  In 
addition,  these  regulations  amend  the 
NDSU  CWS.  SEOG,  and  PeU  Grant 
program  regulations  to  implement  the 
requirements  of  Section  16032(a)  of  Uie 
Consolidated  Omnibus  Budget 
Reconcihation  Act  of  1985  and  the 
Compact  of  Free  Association. 

The  following  is  a  discussion  of  the 
major  changes  contained  in  the  final 
regulations.  A  summary  of  the 
comments  received  on  Subpart  A  of  the 
Student  Assistance  General  Provisions 
regulations  and  the  Department's 
response  to  those  oomments  are 
included  as  an  appendix  to  the 
regulations. 

Revisions  to  the  Notice  of  Proposed 
Rulemaking 

Only  a  few  significant  changes  have 
been  made  to  Subpart  A  of  the  Student 
Assistance  General  Provisions 
regulations  that  were  published  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  on  December  12. 
1984,  49  FR  48494.  They  are  as  follows: 

Section  668.2    General  definitions. 

Enrolled:  Two  changes  have  been 
made  to  die  definiUon  of  "enrolled." 
First,  an  exception  has  been  made  to  the 
requirement  that  the  student  must  have 
completed  the  registration  requirements 
at  the  institution  ha  or  she  is  attending 
to  be  considered  at  that  institution.  The 
definition  now  specifies  that  a  student  is 
considered  to  be  enrolled  if  he  or  she 
has  completed  the  registration 
requirements  other  than  die  payment  of 
tuition  and  fees.  This  change  was  made 
to  eliminate  the  possibility  that  a 
student  would  be  unable  to  satisfy  an 
eligibility  criterion  for  Title  IV.  HEA 
assistance  because  he  or  she  was 
unable  to  use  that  assistance  to  pay  his 
or  her  tuition  and  fee  charges  at  the 
institution. 

Second,  the  requirement  that  a 
student  must  have  begun  attending 
classes  to  be  considered  enrolled  has 
been  eliminated.  This  requirement  was 
only  relevant  in  establishing  the  date  at 
which  GSL  funds  could  be  released  to 


the  student.  The  Secretary  is  amending 
the  GSL  regulations  separateh/  to  permit 
the  release  of  GSL  funds  to  the  student 
prior  to  the  first  day  of  classes  imder 
certain  conditions. 

Regular  student-  The  Secretary  is 
revising  the  definition  of  "regular 
student"  to  eliminate  the  requirement 
that  a  regular  student  must  be  enrolled 
or  accepted  for  enrollment  in  an 
"eligible  program."  A  regular  student  is 
now  defined  as  a  student  who  is 
enrolled  or  accepted  for  enrollment  at 
an  institution  for  the  purpose  of 
obtaining  a  degree  or  certificate.  The 
"eligible  student"  definitions  for  the 
NDSL.  CWS,  SEOG  and  PeU  Grant 
programs  (§5  690.4,  6749.  675.9.  and 
676.9)  are  amended  to  include 
enrollment  in  an  eligible  program  as  a 
criterion  for  an  eligible  student.  The 
eligible  program  requirement  is  not 
applicable  under  die  GSL  and  PLUS 
programs.  [ 

Sections  668.3  through  668.6 
Definitions  of  eligible  institutions- 
Ability  to  benefit. 

An  eligible  institution  or  vocational 
school  may  admit  as  regiUar  students 
persons  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  or  school  is  located  who 
have  the  "ability  to  benefit"  from  the 
training  it  offers.  The  Secretary  has 
become  aware  that  there  has  been  some 
confusion  concerning  the  records 
needed  to  document  a  person's  ability  to 
benefit.  To  eliminate  this  confusion,  die 
Secretary  has  modified  the  provisions 
proposed  in  §§  668.3-«68.6  to  clarify  diat 
an  institution  must  be  able  to 
demonstrate  that  it  has  developed  and 
consistendy  applied  its  standards  for 
determining  a  person's  ability  to  benefit 
and  must  be  able  to  demonstrate  that 
each  regular  student  admitted  on  the 
basis  of  its  "ability  to  benefit"  standard 
had  that  ability.  Documentation  of  each 
regular  student's  ability  to  benefit  must 
be  retained  by  the  institution  for  at  least 
five  years.  In  addition,  the  Secretary  is 
amending  die  NDSL.  CWS.  SEOG.  and 
Pell  Grant  program  regulations  to  clarify 
that  a  student  who  does  not  have  a  high 
school  diploma  or  recognized  equivalent 
must  have  die  ability  to  benefit  from  die 
training  offered  by  that  institution  to  be 
eligible  for  assistance  from  those 
programs. 

Revisions  to  Program  Regulations 

Several  changes  have  been  made  to 
the  student  eligibility  criteria  in  the 
NDSU  CWS.  SEOG.  and  Pell  Grant 
program  regulations  to  reflect  changes 
made  to  the  programs  by  the  Compact  of 
Free  Association.  Pub.  L.  99-239.  and  by 


Federal  Register  /  Vol.  51.  No.  223  /  Wednesday.  November  19.  1986  /  Rules  and  Regulations    41921 


section  16032(a]  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985,  Pub.  L.  m-272.  The  affected 
sections  are  i  674.9  (NDSL),  §  675.9 
(CWS).  §  676.9  (SEOG).  and  §§  690.4 
and  690.75  (Pell  Grants).  Similar  changes 
are  being  made  separately  to  final 
regulations  for  the  GSL/PLUS  and  State 
Student  Incentive  Grant  programs, 
which  are  expected  to  be  published 
shortly. 

Compact  of  Free  Association 

On  January  14, 1986,  President  Reagan 
signed  the  Compact  of  Free  Association, 
which  will  terminate  the  trusteeship 
status  of  certain  islands  in  the  Pacific 
that  were  previously  part  of  the  Trust 
Territory  of  the  Pacific  Islands.  This 
Compact  will  create  two  new  entities — 
the  Federated  States  of  Micronesia  and 
the  Marshall  Islands.  In  addition, 
another  separate  Compact  is  currently 
under  consideration  by  the  Congress 
which  will  create  an  independent  entity, 
the  Republic  of  Palau.  Although  the  Hrst 
Compact  was  signed  into  law  on 
January  14, 1986,  the  effective  date  is 
being  delayed,  pending  enactment  of  the 
Palau  Compact. 

Under  these  Compacts  of  Free 
Association,  the  citizens  of  the  affected 
islands  will  continue  to  be  eligible  for 
Title  rv,  HEA  program  assistance. 
Therefore,  the  Secretary  is  revising  the 
student  eligibility  criteria  in  the  Title  IV, 
HEA  program  regulations  to  include  the 
citizens  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia,  and 
Republic  of  Palau,  in  anticipation  that 
the  Compacts  will  become  effective  in 
the  near  future.  However,  the  Secretary 
has  also  retained  the  references  to  the 
Trust  Territory  of  the  Pacific  Islands  to 
maintain  the  eligibility  of  permanent 
residents  of  the  Trust  Territory  until  the 
Compacts  become  effective. 

Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1965 

Section  16032(a)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  amended  the  HEA  to  make 
statutorily  ineligible  for  all  Title  IV, 
HEA  assistance  a  student  or  parent  who 
is  in  default  on  a  NDSL,  GSL,  or  PLUS 
loan  made  for  attendance  at  any 
institution  or  owes  a  repayment  on  a 
SEOG,  Pell  Grant,  or  SSIG  awarded  for 
attendance  at  any  institution. 

The  NDSL,  CWS,  SEOG  and  Pell 
Grant  program  regulations  have  been 
amended  to  incorporate  this  eligibility 
criterion  and  to  specify  that  a  student 
who  is  in  default  on  a  National  Defense 
(or  Direct)  Student  Loan  may  receive 
further  Title  IV.  HEA  program 
assistance  if  the  institution  that  made 
the  loan,  or  the  Secretary  in  the  case  of 


an  assigned  loan,  certifies  that  the 
student  has  made  satisfactory 
arrangements  to  repay  the  loan. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

The  changes  to  the  NDSL,  CWS, 
SEOG  and  Pell  Grant  program 
regulations  as  described  above  were  not 
included  in  the  notice  of  proposed 
rulemaking  for  the  Student  Assistance 
General  Provisions  regulations.  In 
accordance  with  section  431(b)(2)(A)  of 
the  General  Provisions  Act  (20  U.S.C. 
1232(b)(2)(A)).  and  the  Administrative 
Procedure  Act.  5  U.S.C.  553,  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  the  proposed  regulations. 
However,  these  changes  do  not 
implement  substantive  policy,  but 
merely  implement  the  terms  of  the 
Compact  of  Free  Association  and  the 
statutory  amendment  contained  in 
Section  16032(a)  of  Pub.  L.  99-272. 
Therefore,  the  Secretary  finds  that 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  classified  as 
nonmajor  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Assessment  of  Educational  Impact 

In  the  Notice  of  Proposed  Rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  absence  of  any 
comments  on  this  matter  and  the 
Department's  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  being  gathered  by  or  is  available 
from  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects  in  34  CFR  Parts  868,  674, 
675, 676  and  690 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection,  Education, 
Education  loan  programs-education, 
Grant  programs-education.  Loan 
programs-education.  Student  aid. 
Reporting  and  recordkeeping 
requirements. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 


line  following  each  substantive 
provision  of  these  regulations. 

Dated:  October  10. 1986. 
William ).  Bennett 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program.  84.007; 
Guaranteed  Student  Loan  Program,  84.032: 
PLUS  Program,  84.032;  College  Work-Study 
Program,  84.033;  National  Direct  Student 
Loan  Program,  84.038:  Pell  Grant  Program, 
84.063:  State  Student  Incentive  Grant 
Program,  84.069) 

PART  668— [AMENDED] 

The  Secretary  of  Education  amends 
Parts  668,  674,  675,  676  and  690  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

Subftart  A— General 

Sec. 

668.1  Scope. 

668.2  General  definitions. 

668.3  Public  or  private  nonprofit  institution 
of  higher  education. 

668.4  Proprietary  institution  of  higher 
education. 

668.5  PoBtsecondary  vocational  institution. 

668.6  Vocational  school. 

668.7  Definition  of  an  independent  student. 
«         *         •         *         « 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085.  1088. 1091, 1092, 
1094.  and  1141.  unless  otherwise  noted. 

2.  Subpart  A  of  the  Table  of  Contents 
of  Part  668  is  revised  to  read  as  follows: 

3.  Part  668  is  amended  by  revising 
Subpart  A  to  read  as  follows: 

Subpart  A— General 

§  668.1    Scope. 

(a)  This  part  establishes  general  rules 
that  apply  to  an  institution  that 
participates  in  any  student  financial 
assistance  program  authorized  by  Title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended  (Title  IV,  HEA  program). 

(b)  As  used  in  this  part,  an 
"institution"  includes — 

(1)  A  public  or  private  nonprofit 
institution  of  higher  education  as 
defined  in  §  668.3: 

(2)  A  proprietary  institution  of  higher 
education  as  defined  in  §  668.4; 

(3)  A  postsecondary  vocational 
institution  as  defined  in  §  668.5:  and 

(4)  A  vocational  school  as  defined  in 
§668.6. 

(c)  The  Title  IV,  HEA  programs 
include — 


( 
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(1)  The  Pell  Grant  Program  (20  U.S.C. 
1070a;  34  (31t  Part  tBO); 

(2)  The  Supplemental  Edacational 
Opportunity  Grant  (SEOG)  Program  (20 
U.S.C.  1070b:  et  seq^  34  CFR  Part  676): 

(3)  The  State  Student  Incentive  Grant 
(S^G)  Program  (20  U.S.C  1070c  et  seq.; 
34  CFR  Part  092): 

(4)  The  Guaranteed  Student  Loan 
(GSL)  Program  (20  U.S.C  1071  et  seq.;  34 
CFR  Part  682); 

(5)  The  PLUS  Program  (20  U.S.C  107S- 
2;  34  CFR  Part  683): 

(6)  The  College  Work-Study  (CWS) 
Program  (42  U.S.C.  2751  et  seq.;  34  CFR 
Part  675);  and 

(7)  The  National  Direct  Student  Loan 
(NDSL)  Program  (20  U.S.C  1087aa  et 
seq.;  34  CFR  Part  674). 

(Authority:  20  U.S.C.  1070  etseq.] 

§«6a.2    Gwwrai  dctifittioiM. 

The  following  definitions  apply  to  all 
Title  IV,  HEA  programs: 

Academic  year  (a)  A  period  of  time  in 
which  a  full-time  student  is  expected  to 
complete  the  equivalent  of  at  least  two 
semesters,  two  trimesters  or  three 
quarters  at  an  institution  which 
measures  academic  progress  in  credit 
hours  and  uses  a  semester,  trimester  or 
quarter  system; 

(b)  A  period  of  time  in  which  a  full- 
time  student  is  expected  to  complete  at 
least  24  semester  hours  or  36  quarter 
hours  at  an  institution  which  measures 
academic  progress  in  credit  hours  but 
does  not  use  a  semester,  trimester  or 
quarter  system;  or 

(c)  At  least  900  clock  hours  at  an 
institution  which  measures  academic 
progress  in  clock  hours. 

(Authority:  20  U.&C.  1088) 

Award  year  The  period  of  time  from 
July  1  of  one  year  through  June  30  of  the 
following  year. 

Campus-based  programs:  (a)  The 
National  Direct  Student  Loan  (NDSL) 
Program  (34  CFR  Part  674); 

(b)  The  College  Work-Study  (CWS) 
Program  34  CFR  Part  675);  and 

(c)  The  Supplemental  Educational 
Opportunity  Grant  (SEOG)  Program  (34 
CFR  Part  676). 

Clock  hour  The  equivalent  of — 

(a)  A  50  to  60  minute  class,  lecture  or 
recitation; 

(b)  A  50  to  60  minute  faculty 
supervised  laboratory,  shop  training,  or 
internship;  or 

(c)  Sixty  minutes  of  preparation  in  a 
program  of  study  by  correspondence. 

CoHege  WoHc  Study  Program  (CWS): 
The  part-time  employment  program  for 
students  authorized  by  Title  IC-C  of  the 
HEA. 

(Authority:  42  U.S.C.  2751-27S6b) 


Defense  loan:  A  lean  made  before  July 
1, 1972,  Under  Title  K  of  the  National 
Defense  Education  Act. 

(Authority:  20  U.SjC.  421-429) 

Dependent  student:  Any  student  who 
does  not  qualify  as  an  independent 
student  as  defined  in  §  668.7. 

Direct  Joan:  A  loan  made  after  June 
30, 1972.  under  Title  IV-E  of  the  HEA. 
(Authority:  20  U.SJC.  1087aa  et  aeg.) 

Enrolled:  The  status  of  a  student 
who— 

(a)  Has  completed  the  registration 
requirements  (except  for  the  payment  of 
tuition  and  fees)  at  the  institution  he  or 
she  is  attending;  or 

(b)  Has  been  admitted  into  a 
correspondence  study  program  and  has 
submitted  one  lesson,  completed  by  him 
or  her  after  acceptance  for  enrollment 
and  without  the  help  of  a  representative 
of  the  school. 

Guaranteed  Sbjdent  Loan  (GSL) 
Program:  The  student  loan  program 
authorized  by  Title  IV-B  of  the  HEA. 

(Authority:  20  U.S.C.  1071  et  seq.) 

HEA:  The  Higher  Education  Act  of 
1965,  as  amended. 
(Authority:  20  U.S.C.  1070  et  set}..) 

National  Defense  Student  Loan 
Program:  The  student  loan  program 
authorized  by  Title  II  of  the  National 
Defense  Education  Act  of  1958. 

(Authority:  20  U.S.C.  421-429) 

National  Direct  Student  Loan  (NDSL) 
Program:  The  student  loan  program 
authorized  by  Title  IV-E  of  the  HEA. 
(Authority:  20  U.S.C.  1087aa-1087ii) 

One  year  training  program:  A 
program  which  is  at  least — 

(a)  Twenty-four  semester  or  trimester 
hours  or  imits,  or  36  quarter  hours  or 
units  at  an  institution  using  credit  hours 
or  units  to  measure  academic  progress: 

(b)  Nine  hundred  clock  hours  of 
supervised  training  at  an  institution 
using  clock  hours  to  measure  academic 
progress;  or 

(c)  Nine  hundred  clock  hours  in  a 
correspondence  program. 
(Authority:  20  U.SJC.  1141(a)) 

Parent-  A  student's  natural  or 
adoptive  mother  or  father.  A  parent  also 
includes  a  student's  legal  guardian  who 
has  been  appointed  by  a  court  and  who 
is  specifically  required  by  the  court  to 
use  his  or  her  own  resources  to  support 
the  student. 

Pell  Grant  Prt^gram:  The  grant 
program  authorited  by  Title  FV-A-l  of 
the  HEA. 

(Authority:  20  U.SjC.  1070a) 

PLUS  Program:  The  loan  program 
authorized  by  Title  IV-B  of  the  HEA. 


(Authority:  20  U.S.C  1(78-2) 

Recognized  equivalent  of  a  high 
schooldiploma: (a)  A  General 
Education  Development  (GED) 
Certificate;  or 

(b)  A  State  certificate  received  by  a 
student  after  the  student  has  passed  a 
State  authorized  examination  whidi  the 
State  recognizes  as  the  equivalent  of  a 
high  school  diploma. 

(Authority:  20  U.S.C,  1141(a)) 

Regular  student  A  person  who  is 
enroUed  or  accepted  for  enrollment  at 
an  institution  for  the  purpose  of 
obtaining  a  degree  or  certificate. 

Secretary:  The  Secretary  of  the 
Department  (rf  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Sea-etary  under  a  delegation  of 
authority. 

Six  month  training  program:  (a)  A 
program  which  is  at  least — 

(1)  Sixteen  semester  or  trimester  hours 
or  units,  or  24  quarter  hours  or  units,  at 
an  institution  using  oedit  hours  or  units 
to  measure  academic  ivogreas; 

(2)  Six  hundred  dodt  hours  of 
supervised  training  at  an  institution 
using  clock  hours  to  measure  academic 
progress;  or 

(3)  Six  hundred  clock  hours  in  a 
correspondence  proy-ara. 

(b)  A  program  which  the  Secretary 
determines  is  at  least  a  six  montii 
training  program  on  the  basis  of — 

(1)  A  certification  by  the  nationally 
recognized  accreditiog  association  that 
accredits  the  institution  that  the 
program  offered  by  the  institution  is 
equal  in  course  content  and  student 
workload  to  the  comparable  clock  or 
credit  hour  program  described  in 
paragraphs  (a)(1)  through  (3)  of  this 
definition;  and 

(2)  The  Secretary's  ratification  of  that 
accrediting  agency's  determination. 

(Authority:  20  U.S.C.  10B8) 

State:  The  States  of  the  Union, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  the  Virgin  Islands,  and  the 
Northern  Mariana  Islands. 

(Authority:  20  U.S.C.  1141(b);  20  U.S.a 
1088(3)) 

State  Student  Incentive  Grant  (SSIGJ 
Program:  The  grant  program  authorized 
by  Title  IV-A-^  of  the  HEA. 

(Authority:  20  U.S.C.  lOTOc  et  seq.) 

Supplemental  Educational 
Opportunity  Grant  (SEOG)  Program: 
The  grant  program  aiithorixed  by  Title 
IV-A-2oftheHEA. 

(Authority:  ZO  U.S.C  IdTOb  et  seq.) 
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U.S.  citizen  or  national:  (a)  A  citizen 
of  the  United  States;  or  (b)  A  person 
defined  in  the  Immigration  and 
Nationality  Act.  8  U.S.C.  1101(a)(22). 
who,  though  not  a  citizen  of  the  United 
States,  owes  permanent  allegiance  to 
the  United  States. 

(Authority:  8  U.S.C.  1101) 

(Authority:  20  U.S.C.  1070  et  seq.  unless 
otherwise  noted) 

§  668.3    PubNc  or  private  nonprofit 
institution  of  filgher  mhication. 

(a)  A  public  or  private  nonprofit 
institution  of  higher  education  is  a 
public  or  private  nonprofit  educational 
institution  which — 

(1)  Is  in  a  State; 

(2)  Admits  as  regular  students  only 
persons  who— 

(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and,  if  the 
institution  seeks  to  participate  in  a  Title 
IV,  HEA  program  other  than  the  GSL,  or 
PLUS  programs,  have  the  ability  to 
beneHt  from  the  training  offered. 

(3]  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located; 

(4)  Provides — 

(i)  An  educational  program  for  which 
it  awards  an  associate,  baccalaureate, 
graduate,  or  professional  degree; 

(ii)  At  least  a  two  year  program  which 
is  acceptable  for  full  credit  toward  a 
baccalaureate  degree;  or 

(iii)  At  least  a  one  year  training 
program  which  leads  to  a  certificate  or 
degree  and  prepares  students  for  gainful 
employment  in  a  recognized  occupation; 
and 

(5)Is- 

(i)  Accredited  by  a  nationally 
recognized  accrediting  agency  or 
association; 

(ii)  Approved  by  a  State  agency 
recognized  by  the  Secretary  as  a  reliable 
authority  on  the  quality  of  public 
postsecondary  vocational  education  in 
its  State,  if  the  institution  is  a  public 
postsecondary  vocational  educational 
institution; 

(iii)  An  institution  which  has 
satisfactorily  assured  the  Secretary  that 
it  will  meet  the  accreditation  standards 
of  an  approved  agency  or  association 
within  a  reasonable  time,  considering 
the  resources  available  to  the 
institution,  the  period  of  time  it  has 
operated  and  its  efforts  to  meet 
accreditation  standards;  or 

(iv)  An  institution  whose  credits  are 
determined  by  the  Secretary  to  be 


accepted  on  transfer  by  at  least  three 
accredited  institutions  on  the  same  basis 
as  transfer  credits  from  fully  accredited 
institutions. 

(b)  For  the  purposes  of  this  section, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered. 

(c)(1)  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or 
recognized  equivalent  and  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located,  shall  develop  and 
consistently  apply  standards  for 
determining  whether  these  students 
have  the  abiUty  to  beneHt  from  the 
education  or  training  it  offers. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  each  regular  student  it 
admitted  who  did  not  have  a  high  school 
diploma  or  recognized  equivalent 
satisfied  the  institution's  standards 
under  paragraph  (c)(1)  of  this  section. 

(Authority:  20  U.S.C.  1085. 1094(b)(3)  and 
1141(a)) 

§668.4    Proprietary  institution  of  higher 
education. 

(a)  A  proprietary  institution  of  higher 
education  is  an  educational  institution 
which — 

(1)  Is  not  a  public  or  private  nonprofit 
educational  institution; 

(2)  Is  in  a  State: 

(3)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and  have  the 
ability  to  benefit  from  the  training 
offered; 

(4)  Is  legally  authorized  to  provide 
postsecondary  education  in  the  State  in 
which  it  is  physically  located; 

(5)  Provides  at  least  a  six  month 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation; 

(6)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association;  and 

(7)  Has  been  in  existence  for  at  least 
two  years.  The  Secretary  considers  a 
school  to  have  been  in  existence  for  two 
years  if  it  has  been  legally  authorized  to 
provide,  and  has  provided,  a  continuous 
training  program  to  prepare  students  for 
gainful  employment  in  a  recognized 
occupation  during  the  24  months  (except 


for  normal  vacation  periods]  preceding 
the  date  of  application  for  eligibility. 

(b)  For  the  purposes  of  this  section, 
the  Secretary  publishes  a  Ust  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered. 

(c)(1)  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or 
recognized  equivalent  and  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located,  shall  develop  and 
consistently  apply  standards  for 
determining  whether  these  students 
have  the  ability  to  benefit  from  the 
education  or  training  it  offers. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  each  regular  student  it 
admitted  who  did  not  have  a  high  school 
diploma  or  recognized  equivalent 
satisHed  the  institution's  standards 
under  paragraph  (c)(1)  of  this  section. 

Authority:  (20  U.S.C.  1088(b).  1094(b)(3)  and 
1141(a]) 

§  668.5    Postsecondary  vocationai 
institution. 

(a)  A  postsecondary  vocational 
institution  is  a  public  or  private  non- 
pro^t  educational  institution  which — 

(1)  Is  in  the  State; 

(2)  Admits  as  regular  students  only 
persons  who— 

(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and  have  the 
ability  to  beneBt  from  the  training 
offered. 

(3)  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located; 

(4)  Provides  at  least  a  six-month 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation; 

(5)Is- 

(i)  Accredited  by  a  nationally 
recognized  accrediting  agency  or 
association; 

(ii)  Approved  by  a  State  agency 
recognized  by  the  Secretary  as  a  reliable 
authority  on  the  quality  of  public 
postsecondary  vocational  education  in 
its  State,  if  the  institution  is  a  public 
postsecondary  vocational  educational 
institution; 

(iii)  An  institution  which  has 
satisfactorily  assured  the  Secretary  that 
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it  will  meet  the  accreditation  standards 
of  an  approved  agency  or  association 
within  a  reasonable  lime,  considering 
the  resources  available  to  the 
institution,  the  period  of  time  it  has 
operated  and  its  effort  to  meet 
accreditation  standards;  or 

(iv]  An  institution  whose  credits  are 
determined  by  the  Secretary  to  be 
accepted  on  transfer  by  at  least  three 
accredited  institutions  on  the  same  basis 
as  transfer  credits  from  fully  accredited 
institutions. 

(6)  Has  been  in  existence  for  at  least 
two  years.  The  Secretary  considers  an 
institution  to  have  been  in  existence  for 
two  years  if  it  has  been  legally 
authorized  to  provide,  and  has  provided, 
a  training  program  on  a  continuous  basis 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
during  the  24  months  (except  for  normal 
vacation  periods)  preceeding  the  date  of 
application  for  eligibility. 

(b)  For  the  purposes  of  this  section, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State- 
approval  agencies  that  the  Secretary  has 
detennined  to  be  reliable  authorities  as 
to  the  quahty  of  education  or  training 
offered. 

(c)(1)  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or 
recognized  equivalent  and  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located,  shall  develop  and 
consistently  apply  standards  for 
determining  whether  these  students 
have  the  ability  to  benefit  from  the 
education  or  training  it  offers. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  each  regular  student  it 
admitted  who  did  not  have  a  high  school 
diploma  or  recognized  equivalent 
satisfied  the  institution's  standards 
under  paragraph  (c)(1)  of  this  section. 

(Authority:  20  U.S.C.  1088, 1094(b)(3)  and 
1141(a)) 

§668.6    Vocational  school. 

(a)  A  vocational  school  is  a  business 
or  trade  school,  or  technical  institution, 
or  other  technical  or  vocational  school 
which — 

(1)  Is  in  a  State: 

(2)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  completed  or  left  elementary 
or  secondary  school;  and 

(ii)  Have  the  abihty  to  benefits  from 
the  training  offered. 

(3)  Is  legally  authorized  in  the  State  in 
which  it  is  physically  located  to  provide, 
and  provides  within  that  State,  a 


program  of  postsecondary  vocational  or 
technical  education  that — 

(i)  Is  designed  to  provide  occupational 
skills  more  advanced  than  those 
generally  offered  at  the  high  school  level 
and  to  fit  individuals  for  useful 
employment  in  recognized  occupations; 

(ii)  Is  no  less  than — 

(A)  Three  hundred  clock  hours  of 
supervised  trainiiig  at  institutions  using 
clock  hours  to  measure  academic 
progress;  or 

(B)  eight  semester  or  trimester  hours 
or  units  or  12  quarter  hours  or  units  at 
institutions  using  credit  hours  or  units  to 
measure  academic  progress; 

(iii)  In  the  case  of  a  program  of  study 
by  correspondence,  requires  not  less 
than  an  average  of  12  hours  of 
preparation  per  week  over  each  12-week 
period  and  completion  in  not  less  than 
six  months;  and 

(iv)  In  the  case  of  a  flight  school 
program,  maintains  current  valid 
certification  by  the  Federal  Aviation 
Administration; 

(4)  Has  been  in  existence  for  two 
years  or  has  been  specially  determined 
by  the  Secretary  to  be  a  school  meeting 
the  other  requirements  of  this  section 
and  to  be  eligible  to  participate  in  the 
GSL  or  PLUS  programs;  and 

(5)(i)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  recognized  by  the  Secretary 
for  this  purpose;  or 

(ii)  In  the  case  of  a  public  institution 
offering  postsecondary  vocational 
education,  is  approved  by  a  State 
approval  agency  recognized  by  the 
Secretary  for  this  purpose. 

(b)  For  the  purposes  of  this  section, 
the  Secretary  published  a  list  of 
nationally  recognixed  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  lo  be  reliable  authorities  as 
to  the  quality  of  e(tucation  or  training 
offered. 

(c)(1)  An  institution  that  admits  as 
regular  students,  persons  who  do  not 
have  a  high  school  diploma  or 
recognized  equivalent  and  who  have 
completed  or  left  dementary  or 
secondary  school,  shall  develop  and 
consistently  apply  standards  for 
determining  whether  these  students 
have  the  ability  to  benefit  from  the 
education  or  training  it  offers. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  each  regular  student  it 
admitted  who  did  not  have  a  high  school 
diploma  or  recognised  equivalent 
satisfied  the  institution's  standards 
under  paragraph  (c)(1)  of  this  section. 
JAiifhnrifv:  20  VS.C  1085  aod  1094(b)(3)). 


§668.7    Definition  of  an  indepwKtont 
student 

(a)  An  independent  student  is  a 
student  whom  the  Seo-etary  considers  to 
be  independent  of  his  or  her  parent(s) 
for  purposes  of  the  Peil  Grant. 
Supplemental  Educational  Opportunity 
Grant,  College  Work-Study.  National 
Direct  Student  Loan.  Guaranteed 
Student  Loan,  and  PLUS  programs.  The 
determination  of  whetfier  the  student  is 
independent  is  based  on  the  criteria  set 
forth  in  paragraphs  (bj  through  (d)  of 
this  section. 

(b)  Subject  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section,  a 
student  qualifies  as  an  independent 
student  for  an  award  year  if  the 
student — 

(1)  Does  not,  during  any  of  the 
relevant  years  described  in  paragraph 
(c)  of  this  section,  live  for  more  than  six 
weeks  in  the  home  of  his  or  her 
parent(s)  for  whom  income  must  be 
reported; 

(2)  Is  not,  for  any  of  the  relevant  years 
described  in  paragraph  (c)  of  this 
section,  claimed  as  a  dependent  for 
Federal  income  tax  purposes  by  those 
parent(s);  and 

(3)  Does  not,  during  any  of  the 
relevant  years  described  in  paragraph 

(c)  of  this  section,  receive  financial 
assistance  of  more  than  $750  from  those 
parent(s). 

(c)  Except  as  provided  in  paragraph 

(d)  of  this  section,  to  qualify  as  an 
independent  student  for  any  award 
year — 

(1)  An  unmarried  student  most  satisfy 
the  criteria  set  forth  in  paragraph  (b]  of 
this  section  for  the  first  calendar  year  of 
the  award  year  and  the  preceding 
calendar  year;  and 

(2)  A  married  student  must  satisfy  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section  for  the  first  calendar  year  of  the 
award  year. 

(d)  The  Secretary  considers  any 
student  to  be  an  independent  student  if, 
before  the  end  of  the  award  year — 

(1)  The  student's  parents  die;  or 

(2)  The  student  is  declared  a  ward  of  a 
court. 

(e)  The  following  definition  applies  to 
this  section; 

Parent(s)  for  whom  income  must  be 
reported:  A  parent  for  whom  income 
must  be  reported  under  S  690.33  of  the 
Pell  Grant  Program  regulations,  34  CFR 
690.33.  For  this  purposa,  the  references 
in  §  690.33(d)  to  the  date  of  the  student's 
application  are  to  the  date  the  student 
applies  for  a  loan  under  the  Guaranteed 
Student  Loan  or  PLUS  progmsas  or 
applies  to  have  his  expected  family 
contribution  detenaiiwd  under  the  Peil 
Grant,  Supplemental  Educational 
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Opportunity  Grant,  College  Work-Stndy. 
or  National  Direct  Student  Loan 
progrsnoft. 

(Aurtrerity:  20  U.S.C.  1089(c)(2)  and  sec.  5  of 
Pub.  L  97-301  BS  amended  by  «ec.  4  of  Pub.  L. 
98-79) 

PART  S74— DMTIONALOIRECT 
STUDEtfT  LOAN  PAOGRAM 

4.  The  authority  citation  lor  Part  674  is 
revised  to  read  as  loDows: 


:  20  USX:.  4Z1-429  and  «)87Ba- 
1087ii.  unleas  alherwifle  noted. 

5.  In  §  674.9,  paragraphs  (a),  (e)(2),  (f) 
introductory  text,  and  (f)(2]  are  revised 
to  read  «s  foUotus: 

§674.9    StudMt  •HgiMWy. 

(a]  Eligibility.  A  student  is  eligible  to 
reoeive  an  3ViDSL  at  an  in^JtutioB  of 
higher  eduostien  iiikt  shideitt— 

(Ij  is  a  ne^ilar  student; 

(2)  Is  emUedior«ooepted  for 
enrollment  as  at  least  a  half-time 
undergraduate,  graduate  or  professional 
Student  in  an  eligible  program  at  that 
institution; 

(3)(i)  Has  a  high  school  diploma  or 
recogniicd<qoivB}ent;  or 

(ii)  Is  above 'flte  age  <jfT:onipulsory 
school  attendemce  in  the  State  4b  n^idi 
the  institution  he  or  she  is  attending  is 
located  and  has  the  ability  to  beneflt 
from  the  ^education  or  training  offered  "by 
that  institution; 

(4)(i)  Is«  US. citizen lor national 

(ii)  Is  a  pemumott  resident  off  the  iJ..S.; 

(liil  Prwides  evidence  fraon  ^e 
Immigration  and  Natoiwkcalion  Service 
that  he  or  she  *b  in  the  Urrited  States  for 
other  than  a  temporary  purpose  with  'flie 
intention  of  "beconiing  a  citizen  or 
permanent  resident: 

(iv)  Is  a  pennanent  nesident  of  the 
Trust  Territory  of  the  Pacific  Islaods,  or 
the  Nertiiem  Marifkna  Islands;  «r 

(v)  fe  a  citizen 'of  the  Maisfaall  Islands, 
the  Federated  States  of  Micronesia,  or 
the  Republic  of  Palau; 

(5)  "Has  financial  ireed; 

(6)  Is  maintaining  satisfactory 
progress  in  the  course  of  study  he  or  she 
is  pursuing  according  to  the  standards 
and  practices  of  that  institution; 

(7)  Does  not  -owe  a  T^md  on  a  grant 
awarded  uncter  tiie  Pell  Grant,  SEOG  or 
SSIG  programs  to  meet  the  -cost  of 
attending  BnyinsetutTons;  and 

(8)  Is  not  in  default  on  any  loan  made 
under  the  National  Befense/Direct 
Student  Loan,  GSL,  or  W.US  programs  to 
meet  the  cost  of  attending  any 
institution. 

•        *        *        »        • 

N 


(2)  OvfajMiymeat  of  a  Pell  Grant  due 
to  institatitmdl  aror.  If  Aie  institirtion 
makes  an  o^wrpayment  Ufa  Pell  Gntnt 
as  a  result  of  its  own«rror  and  cannot 
correct  it  as  speciHed  in  paragraph  (e)(l] 
of  this  seotisn,  it  awy  nontinae  to 
disburse  an  MDSL  to  that  student  if  the 
student — 


(f)  Default  on  loans.  If  a  student  is  in 
default  on  a  loan  made  under  the 
National  Defense/Direct  Stadeat  Loan. 
GSL  or  PLUS  piK^cams  for  altoadance  at 
any  institutian,  the  inatitution  may 
nevertheless  make  an  NDSL  ft^rment  to 
that  student  under  the  lollowii^ 
conditions: 
***** 

(2)  National  Defense/Direct  Student 
Loan.  An  institution  nay  make  an  NDSL 
or  continoe  to  advance  NDSL  funds  to  a 
student  who  is  in  ^efanlt  xm  a  Nationri 
Defense/Direct  Stnderrt  Loan  if  fte 
institution  ■^mt  made  Aie  loan,  or  4ie 
Secretary,  if  ^e  ban  has  been  vssigned 
to  the  Departmeitt  of  Edncation,  certiKes 
that  4ie  student  lias  made  satisfactory 
arrangements  to  repay  fliat  loan. 


PART  CfS-'OOLLEGE  WORK-STODY 
PROGRMI 

6.  The  aarthority  chaition  for  Part  675  is 
revised  to  mad  aa  MkrwK 

Authority:  42  U.S.C.  2751-27568,  unless 
otherwise  ittMed. 

7.  In  fi  BffSJl  paca^aphs  (aj,  (i)(2),  ^ 
introductory  text,  and  (g)(2)  are  revised 
to  read  as  folloiws: 

§675.9    Student  eligil>ility. 

(a)  Eligibility.  A  student  at  an 
institution  of  liigber  education  is  eligible 
to  receive  part-time  CWS  employment 
under  the  CWS  Program  if  the  student — 

(1,)  Js  a  regular  student; 

(2)  Is  enrolled  or  accepted  for 
enrollment  as  an  undergraduate, 
graduate  or  iirofesnonal  student  in  an 
eligible  program  at  that  institution: 

(3)(i)  HasM  high  school  <liploma  or 
recognized  equivalent;  or 

(ii)  Is  above  the  age  x>f  coraplusory 
school  attendance  in  the  State  in  which 
the  institution  he  or  she  is  attending  is 
located  and  has  the  ability  to  bene^ 
from  the  education  or  training  offered  by 
that  institution: 

(4)(i)  Is  a  U.S.  citizen  or  national: 

(ii)  Is  a  permanent  resident  of  the  U.S.; 

(iii)  ftwides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  ftian«1einpDFaTy  purpose  with  the 
intention -af^eoBining  a  citizen  or 
pemwneia  iresideift; 


(iv)  Is  a  permanent  *0stdeHt«f  the 
Trust  Territory  «tf)0ie'Paaific3iAaiK)s,  or 
the  Northern  Mmaaa  fslaads:  or 

(vl  Is  a  d^aen  -ddht  Msr^uAl  Irisnds, 
the  Federated  States  «f  Micronesia,  or 
the  Republic  of  Palm; 

(5)  Has  fmancial  need: 

(6)  Is  maintaining  satitfectary 
progress  in  Ac  'ooone  of  study  he  or  she 
is  pursuing  according  to  fte  standards 
and  practtotB  dtHati  inathntion; 

(7)  Dees  net  -owe  « lefimd  -en  a  grant 
awarded  under  #»  "Ml  GtwA.  SBOG,  or 
SSIG  programs  to  meet  the  oeat  df 
attending  anyinstJhrtim;  and 

(6]  h  not  fas  d(f  adh  tm  any  ioan  made 
under  the  Natronaa  Drfense/Wrect 
Student  Loan.  GSL  m  PLUS  programs  to 
me^  the  ccfsi  of  attending  any 
instftution. 
*        «        «       «       « 

(f)*  •  • 

(2)  Overpayment  of  a  Pell  Grant  due 
to  institutional  error,  ff  the  institution 
makes  anoveiiKuinent  sf  a  PeO  Grant 
as  a  result  of  its  owb  error  and  cannot 
correct  it  as  specTRed  in  paragraph  (fUl) 
of  this  section,  it  m^  contume  te 
employ  that  student  under  the  CWS 
Program  if  the  student — 

(g)  Default  ai  leans,  ii  a  student  is  in 
defauU  an  a  ^ean  aaade  under  the 
National  DefeBse/'DiiBCI  Studei^  Loan. 
GSL,  or  PLUS  ^r^rams  lor  attendaBce 
at  any  institutiaa,  4ke  institutiaa  laay 
never^tdeae  cestimie  te  employ  that 
student  nnder  the  CWS  Prosrani  under 
the  foUowiag  canditions: 
***** 

(2)  National  Defense/Direct  Student 
Loan.  An  institution  may  contiinie  to 
employ  a  student  under  the  CWS 
Program  who  is  in  xlefault  on  a  National 
Defense/Direct  Student  Loan  if  the 
institution  that  made  the  loan,  or  the 
Secretary,  if  the  kMmhas  been  assigned 
to  the  Department  af  Education,  certifies 
that  the  student  has  made  satisfactory 
arrangements  to  repay  that  loan. 
***** 

PART  676--SUPPLEMENTAL 
EDUCATIONAL  OPPORTUNITY  GRANT 
PROGRAM 

8.  The  authority  citation  for  Part  676  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1070b-1071b-3,  unless 
otherwise  noted. 

9.  In  S  676.9,  paragraphs  (a),  (e)(2),  (f) 
introductory  text  and  (0(2)  are  revised 
to  read  as  follows: 


§  676.9 

(a)  Eligibfhty.  A  student  is  eligible  to 
receive  an  %OG  at  an  institution  of 
higher  edvcsticm  if  Ihe  student — 


(1)  Is  a  regular  student; 

(2)  Is  enrolled  or  accepted  for 
enrollment  as  an  undergraduate  student 
in  an  eligible  program  at  that  institution; 

(3)  Has  not  earned  a  baccalaureate  or 
Hrst  professional  degree; 

(4)(i]  Has  a  high  school  diploma  or 
recognized  equivalent;  or 

(ii)  Is  above  the  age  of  compulsory 
attendance  in  the  State  in  which  the 
institution  he  or  she  is  attending  is 
located  and  has  the  ability  to  beneHt 
from  the  education  or  training  offered  by 
that  institution; 

(5](i)  Is  a  U.S.  citizen  or  national; 

(ii]  Is  a  permanent  resident  of  the  U.S.; 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident: 

(iv)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands,  or 
the  Northern  Mariana  Islands;  or 

(v)  Is  a  citizen  of  the  Marshall  Islands, 
the  Federated  States  of  Micronesia,  or 
the  Republic  of  Patau; 

(6)  Has  Hnancial  need; 

(7)  Is  maintaining  satisfactory 
progress  in  the  course  of  study  he  or  she 
is  pursuing  according  to  the  standards 
and  practices  of  that  institution; 

(8)  Does  not  owe  a  refund  on  a  grant 
awarded  under  Pell  Grant.  SEOG,  or 
SSIG  programs  to  meet  the  cost  of 
attending  any  institution;  and 

(9]  Is  not  in  default  on  any  loan  made 
under  the  National  Defense/Direct 
Student  Loan,  GSL,  or  PLUS  programs  to 
meet  the  cost  of  attending  any 
institution. 

•  *        ♦        •        « 

(e)  *  *  • 

(2)  Overpayment  of  a  Pell  Grant  due 
to  institutional  error.  If  the  institution 
makes  an  overpayment  of  a  Pell  Grant 
as  a  result  of  its  own  error  and  cannot 
correct  it  as  specified  in  paragraph  (e)(1) 
of  this  section,  it  may  continue  to 
disburse  SEOG  funds  to  that  student  if 
the  student — 

•  •        *        •        • 

(f)  Default  on  loans.  If  a  student  is  in 
default  on  a  loan  made  under  the 
National  Defense/Direct  Student  Loan, 
GSL,  or  PLUS  programs  for  attendance 
at  any  institution,  the  institution  may 
nevertheless  make  an  SEOG  payment  to 
that  student  under  the  following 
conditions: 
***** 

(2)  National  Defense/Direct  Student 
Loan.  An  institution  may  pay  an  SEOG 
to  a  student  who  is  in  default  on  a 
National  Defense/Direct  Student  Loan  if 
the  institution  that  made  the  loan,  or  the 
Secretary,  if  the  loan  has  been  assigned 


to  the  Department  of  Education,  certifies 
that  the  student  has  made  satisfactory 
arrangements  to  repay  the  loan. 


PART  690— PELL  GRANT  PROGRAM 

10.  The  authority  section  for  Part  690 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1070a,  unless 
otherwise  noted. 

§690.2    [Amended] 

11.  Section  690.2  is  amended  by 
removing  the  term  "Act"  from  the  listing 
of  terms  in  S  690.2(a). 

12.  In  §  690.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§690.4    Student  elijfbility. 

(a)  Eligibility.  A  itudent  is  eligible  to 
receive  a  Pell  Grant  at  an  institution  of 
higher  education  if  the  student — 

(1)  Is  a  regular  student; 

(2)  Is  enrolled  as  at  least  a  half-time 
undergraduate  student  in  an  eligible 
program  at  that  institution; 

(3)  Has  not  earned  a  baccalaureate  or 
first  professional  degree; 

(4)(i]  Has  a  high  school  diploma  or 
recognized  equivalent;  or 

(ii)  Is  above  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  he  or  she  is  attending  is 
located  and  has  the  ability  to  benefit 
from  the  education  or  training  offered  by 
that  institution; 

(5)(i)  Is  a  U.S.  citizen  or  national; 

(ii)  Provides  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  he  or  she — 

(A)  Is  a  permanent  resident  of  the 
United  States;  or 

(B)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident; 

(iii)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands,  or 
the  Northern  Mariana  Islands;  or 

(iv)  Is  a  citizen  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia  or  the  Republic  of  Palau;  and 

(6)  Meets  the  requirements  of  §  690.75. 
***** 

13.  In  §  690.75  paragraphs  (a)(3)  and 
(a)(4)  are  revised,  paragraph  (a)(5)  is 
removed,  paragraph  {a)(6)  is 
redesignated  as  paragraph  (a)(5),  and 
the  introductory  text  of  paragraph  (g) 
and  paragraph  (g)(2)  are  revised  to  read 
as  follows: 

§  690.75    Determination  of  ellglt>illty  for 
payment 


(a) 


I 


(3J  Is  not  in  default  on  any  loan  made 
under  the  National  Defense/Direct 
Student  Loan,  GSL,  or  PLUS  programs  to 


meet  the  cost  of  attending  any 
institution; 

(4)  Does  not  owe  a  refund  on  a  grant 
awarded  under  the  Pell  Grant,  SEOG  or 
SSIG  programs  to  meet  the  cost  of 
attending  any  institution;  and 
***** 

(g)  Default  on  loans.  If  a  student  is  in 
default  on  a  loan  made  under  the 
National  Defense/Direct  Student  Loan, 
GSL,  or  PLUS  programs  for  attendance 
at  any  institution,  the  institution  may 
nevertheless  make  a  Pell  Grant  payment 
to  that  student  under  the  following 
conditions: 
*        •        *        »        • 

(2)  National  Defense/Direct  Student 
Loan.  An  institution  may  make  a  Pell 
Grant  payment  to  a  student  who  is  in 
default  on  a  National  Defense/Direct 
Student  Loan  if  the  institution  that  made 
the  loan,  or  the  Secretary,  if  the  loan  has 
been  assigned  to  the  Department  of 
Education,  certifies  that  the  student  has 
made  satisfactory  arrangements  to 
repay  that  loan. 
***** 

Appendix — Summary  of  Comments  and 
Responses 

Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations. 

Section  668.2— General  definitions. 
Enrolled 

Comment:  Most  of  the  commenters  were 
opposed  to  the  proposed  requirement  that  a 
student  must  have  begun  attending  classes  in 
order  to  be  considered  enrolled.  Several 
commenters  thought  that  this  new 
requirement  would  conflict  with  GSL  and  Pell 
disbursements.  Several  commenters 
suggested  that  this  would  present  an 
administrative  hardship  since  registration 
may  occur  one  day  and  classes  start  a  day  or 
two  later.  Three  commenters  approved  of  the 
new  requirement. 

Response:  A  change  has  been  made. 
Although  the  Pell  Grant  regulations  explicitly 
permit  payment  to  students  before  the  first 
day  of  classes,  the  Secretary  recognizes  that 
the  proposed  definition  of  "enrolled"  would 
prevent  students  from  using  GSL  funds  to  pay 
institutional  charges  prior  to  the  first  day  of 
classes.  Therefore,  the  Secretary  is  amending 
the  definition  of  "enrolled"  to  remove  the 
requirement  that  a  student  must  have  begun 
attending  classes.  In  addition,  the  Secretary 
is  amending  the  GSL  Program  regulations 
separately  to  make  the  rults  with  regard  to 
the  release  of  GSL  funds  to  a  student  similar 
to  the  rules  governing  the  release  of  funds 
under  the  Pell  Grant  and  campus-based 
programs. 

Comment:  Several  commenters  noted  that 
the  registration  requirements  at  some 
institutions  might  include  the  payment  of 
tuition  and  fees.  Under  the  proposed 
definition  of  "enrolled,"  a  student  could  not 
receive  a  GSL  until  the  registration 
requirements  were  completed  and  thus  would 
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be  prevented  from  using  the  CSL  to  pay  his  or 
her  tuition  and  fee  charges. 

Response:  A  change  has  been  made.  The 
Secretary  has  amended  the  definition  of 
"enrolled"  to  clarify  that  a  student  need  not 
have  paid  tuition  and  fees  at  the  institution  to 
be  considered  enrolled  at  that  institution. 

Academic  year 

Comment:  Several  commenters  asked 
whether  the  definition  of  "academic  year" 
would  be  correct  for  GSL/PLUS  purposes  for 
correspondence  schools  or  whether  a 
separate  definition  is  needed  since  the  GSL/ 
PLUS  regulations  defme  an  academic  year  for 
programs  of  correspondence  study  as  18 
months. 

Response:  No  change  has  been  made.  The 
Secretary  has  concluded  that  a  separate 
academic  year  definition  for  GSL  recipients 
enrolled  in  programs  of  correspondence  study 
is  no  longer  necessary.  However,  the 
Secretary  is  amending  the  GSL  regulations 
separately  to  specify  the  duration  of 
eligibility  for  students  enrolled  in  programs  of 
correspondence  study. 

One  year  training  program 

Comment:  Several  commenters  questioned 
the  validity  of  equating  900  clock  hours  with 
24  semester  hours. 

Response:  No  change  has  been  made.  The 
Secretary  believes  that  900  clock  hours  is  the 
appropriate  equivalent  to  two  semesters,  two 
trimesters,  or  three  quarters.  The  900  clock 
hours  equivalent  was  calculated  in  the 
following  manner  A  one  year  program  was 
considered  to  be  one  academic  year  of 
approximately  nine  months,  or  36  weeks,  in 
length.  A  full-time  student  in  a  clock-hour 
program  is  considered  full-time  if  he  or  she 
takes  25  clock  hours  per  week.  Nine  hundred 
hours  is  the  product  of  multiplying  25  x  36. 
The  definition  of  a  full-time  student  in  a 
clock-hour  institution  was  changed  from  25 
hours  to  24  hours  so  that  the  definition  of  a 
half-time  student  would  include  attendance 
for  12  rather  than  12  V^  hours. 

Parent 

Comment:  Two  commenters  felt  that  the 
definition  of  parent  should  include  a 
stepparent.  These  commenters  mistakenly 
thought  that  the  Pell  Grant  regulations 
included  a  stepparent  in  the  definition  of  a 
parent. 

Response:  No  change  has  been  made.  This 
definition  is  not  a  change  from  the  previous 
regulation  nor  is  it  different  from  the 
definition  of  parent  in  §  690.32  of  the  Pell 
Grant  Program  regulations,  34  CFR  690.32.  A 
parent  in  the  Pell  Grant  Program  regulations, 
as  well  as  in  these  regulations,  includes  the 
student's  natural  mother  or  father,  or 
adoptive  mother  or  father.  A  parent  also 


includes  a  legal  guardian  who  has  been 
appointed  by  a  court  and  who  is  specifically 
required  by  the  court  to  use  his  or  her  own 
resources  to  support  the  student.  A 
stepparent  is  not  considered  to  be  a  parent 
under  this  definition,  because  a  stepparent  is 
not  presumed  to  have  the  same  responsibility 
to  support  the  student  as  a  natural  or 
adoptive  parent.  However.  S  690.33  of  the  Pell 
Grant  Program  regulations  specifies  that  the 
income  of  a  stepparent  must  be  included  in 
the  assessment  of  annual  adjusted  family 
income  under  certain  circumstances. 

Regular  Student 

Comment'  Several  commenters  asked 
whether  a  student  admitted  on  a  provisional, 
conditional,  or  probational  basis  is 
considered  a  regular  student. 

Response:  No  change  has  been  made.  A 
regular  student  is  one  who  enrolls  or  is 
accepted  for  enrollment  at  an  institution  for 
the  purpose  of  obtaining  a  degree  or 
certificate  at  that  institution.  It  is  irrelevant 
whether  the  student  is  admitted  on  a 
provisional,  conditional,  or  probational  basis. 

Section  668.3(c}-Public  or  private  nonprofit 
institution  of  higher  education. 

Section  668.4(c) — Proprietary  institution  of 
higher  education. 

Section  668.5(c} — Postsecondary  vocational 
institution. 

Section  668.6(c) — Vocational  school 
Ability  to  benefit 

Comment  Several  commenters  were 
unclear  as  to  whether  an  institution  must 
document  the  ability  to  benefit  of  each 
student  that  it  admits  without  a  high  school 
diploma  or  its  equivalent,  or  whether  it  need 
only  document  the  ability  to  benefit  of  those 
students  who  receive  Federal  student 
financial  aid. 

Response:  No  change  has  been  made.  This 
is  an  institutional  eligibility  requirement,  as 
well  as  a  student  aid  requirement.  Therefore, 
an  institution  must  document  the  ability  to 
benefit  of  each  regular  student  it  admits  on 
the  basis  of  its  ability  to  benefit  standards, 
not  just  those  who  are  receiving  Federal 
student  financial  aid. 

Proprietary  institution  of  higher  education 
and  postsecondary  vocational  institution 

Comment:  One  commenter  felt  that  the 
definition  of  "proprietary  institution  of  higher 
education"  was  not  compatible  with  any 
definition  of  "higher  education,"  because 
higher  education  should  lead  to  a  degree  or 
certificate.  Another  commenter  expressed  the 
opinion  that  the  definition  of  a 
"postsecondary  vocational  institution" 
should  include  proprietary  institution. 


Response:  No  change  has  been  made.  The 
four  definitions  of  institutions  are  statutory 
and  cannot  be  changed. 

Vocational  School 

Comment:  One  commenter  expressed 
concern  that  the  use  of  credit  hours  to  define 
the  minimum  program  length  for  a  vocational 
school  would  encourage  institutions  that  use 
clock  hours  to  convert  to  a  disproportionately 
greater  number  of  credit  hours  in  order  to 
make  their  students  eligible  for  GSL. 

Response:  No  change  has  been  made.  The 
definition  of  vocational  school  sets  a 
minimum  program  length  in  terms  of  credit  as 
well  as  clock  hours  to  ensure  that  students 
enrolled  in  credit-hour  programs  are 
measured  by  the  same  standard  of  eligibility 
as  students  enrolled  in  clock-hour  programs. 
For  a  credit-hour  program,  eight  semester 
hours  or  12  quarter  hours  is  the  equivalent  of 
300  clock  hours  with  respect  to  the  definition 
of  an  academic  year,  which  has  a  minimum 
length  of  24  semester  hours,  36  quarter  hours, 
or  900  clock  hours. 

Comment-  Another  commenter  asked  if  the 
regulations  imply  that  for  vocational  schools 
one  quarter  credit  is  the  equivalent  of  25 
clock  hours  or  that  one  semester  credit  is  the 
equivalent  to  37.5  clock  hours. 

Response:  No  change  has  been  made.  The 
minimum  program  lengths  for  vocational 
schools  are  based  on  the  regulatory  definition 
of  an  academic  year,  not  on  a  comparison  of 
credit  and  clock  hours. 

Section  668.7— Definition  of  an  independent 
student 

Comment-  Several  commenters  suggested 
that  the  criteria  used  to  determine  if  a  student 
is  independent  should  be  expanded  to 
include  the  first  calendar  year  of  the  award 
year  and  the  two  preceding  calendar  years, 
instead  of  just  the  first  preceding  calendar 
year.  One  commenter  stated  that  married  and 
unmarried  students  should  have  the  same 
definition  for  self-support.  One  commenter 
suggested  that  "relevant  dependency  years" 
should  be  defined  as  the  Rrst  calendar  year 
of  the  award  year  and  the  three  preceding 
calendar  years. 

Response:  No  change  has  been  made.  The 
Education  Amendments  of  1984  (Pub.  L  98- 
511)  mandate  that  the  criteria  for 
determination  of  independent  student  status 
for  academic  years  1985-1986  and  1986-1987 
be  the  same  criteria  as  those  in  effect  for 
academic  year  1984-1985. 
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publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  w^ich 
lists  parts  and  sections  affected  t>y  docunnents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Proclamations: 

5562 39849 

5563 39851 

5564 40399 

5565 40403 

5566 40957 

5567 40959 

5568 40961 

5569 41293 

5570 41471 

5571 41595 

5572 41755 

Executive  Orders: 
11157  (Amended  by 

EO  12573) 40954 

12170  (See  Notice  of 

November  10, 

1986) 41067 

12572 40401 

12573 40954 

Administrative  Orders: 

Notices: 

Novemt>er  10,1986 41067 

Presidential  Determinations: 
No.  87-2  of 

October  22,  1986 39847 

No.  87-3  of 

October  27,  1986 40301 

5  CFR 

Ch.  XIV 40121 

532 39853 

874 40975 

Proposed  Rules: 

335 40436 

7  CFR 

29 40405 

68 40121 

210 41295 

421 40963 

441 41757 

905 40781 

906 41069 

907 40778,41295 

910 39853,  40778,  41296 

944 41069 

966 41071 

989 40122 

1097 40782 

1280 40408 

1477 41757 

1900 40783 

1924 41597 

1941 40783 

1943 40783 

1944 41597 

1945 40783 

1955 40783 


1962 

40783 

1965 

40783 

1980 

40783 

57 

40174 

68 

40174 

400 

41800 

425 

40438 

1011 

40030 

1064 

40176 

1102 

40176 

1106 

40176 

1108 

40176 

1126 

40176 

1137 

39863 

1138 

40176 

3402 

41466 

8  CFR 

103 

39993 

316a 

40123 

Proposed  Rules: 

103 

40207 

214 

40207 

9  CFR 

91 

41075 

92 

40124 

PropoMd  RuMSc 

51 

41108 

92 

41109 

115 

40034 

118 

40034 

10  CFR 

50 

51 

.40303,41353 
40303 

Proposed  Rules: 

50 

70 

.  40334,  40335 
40208 

73 

40438 

74 

40208 

430 

40441 

435 

41637 

455 

40441 

11  CFR 

Proposed  Rules: 

too 

41110 

106 

41110 

9001 

41110 

9002 

41110 

9003   

41110 

9004 

41110 

9005  

41110 

9006 

41110 

9007 

41110 

9031 

41110 

9032 

41110 

9033 

41110 

9034 

41110 
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9035 41110 

9036 41110 

9037 41110 

9038 41110 

9039 41110 

12CFR 

225 39994,  40963 

227 41763 

543 40127 

546 40127 

552. _ 40127 

562 40127 

563 40127 

563b 40127 

574 40127 

PropoMd  RuiM: 

211 41801 

262 _ 41801 


13CFR 

107 


.441 


14CFR 

1 40692 

39 40001-40003,  40312, 

40408, 40409, 40969. 41076- 
41079,41473 

43 „  40692 

45 -...40692 

61 _ 40692 

71 39855.  40156,  40410. 

40970,41612,41740 

91— 40692 

97._ 40971 

133 40692 

135 40692 

204 40410 

291 40410 

Proposwl  RuiM: 

39™ 39864,  39865.  40032- 

40035, 40209, 4021 0, 40442, 

40811.40985,41110.41112. 

41113.41638 

71.- 39866,  39867,  40036, 

40812,41748 

73 41114,41116 

150 40037 

159 41290 

1SCFR 

372 40156 

373 40156 

374 40156 

377 40156 

379 40156 

390 40156 

399 40159 

806 41476 

PrapoMd  RuIm: 

303 40813 

16CFR 

13 40788,41613 

307 40005 

Propof  d  Rul— : 

13 40039,  40336,  40443 

17CFR 

200 40789 

202„ 40791 

211- 41079 

240_ 40792.  41296 

PrapoMd  RuIm: 

1 4111 7 

3 — 40614 


33 41117 

201 39868 

229 „ 39868 

230 39868 

18  CFR  I 

154 41080 

270 40972 

271 40973 

PropoMd  RuIm: 

271 _ „ 41806 

1307 40338 

19  CFR 

103 40338,40792 


.41»4 


21  CFR 

5 

73 40«0 

74 41»5 

81.„ 39856,  41 W5 

82 41765 

123 41615 

131 40313 

172 40160 

201 41W5 

520 41081,41783 

522 41476 

814 40414 

868 40378 

874 40378 

Proposed  RuIm: 

150 40817 

874 40394,  40396 

878 40396 

886 40396 

22  CFR  I 

526 40160 

527 401J 


160 


23  CFR 

625 40817 

637 4041 5 

26  CFR 

31 „...  40167 

602. 40167 

PropoMdRutM: 

1 40211 

7 40211 

20 40211 

25 40211 

31 40232 

53 4021 1 

56..„ „ 4021 1 

27  CFR 

19.._ „ _..  40023 

PratWMdRuiM: 

4 _ 41365 

5» - „ 41365 

7 - 41355 

9 _ 41 689 

29  CFR 

2509 41 262 

2510.._ 41262 

2520 41285 

2550 41 262 

2619 _ 412B8 

2676 41 299 

1910 41477 


30  CFR 

701 


.41784 


705 40026 

816 41734 

817 41734 

918 40793 

948 40795 

ITOpOMCl  fflMK 

15 41046 

250 _ 4081 9 

256 40819 

31  CFR 

316 39990 

332 39990 

342 39990 

351 39990 

352 39990 

545 41906,41911 

555 41916 

Proposed  Rules: 

10 40340 

32  CFR 

198 41784 

291b 41300 

706 41477,41478 

2003 40680 

Proposed  Rules: 

166 40820 

231a 40828 

855 41121 

33  CFR 

110 39857 

117 39857,  40315,  41478, 

41694 

165 41479 

320 41206 

321 41206 

322 41206 

323 41 206 

324 41206 

325..„ 41206 

326 „ — 41206 

327 41206 

328 41206 

329 41206 

330 41206 

Proposed  Rules: 

100 40341 

110 41642 

117 40342 

151 40950 

158 40950 

34  CFR 

222 41562 

668 41920 

674 41920 

675 41920 

676 41920 

682 40886 

683 40886 

690 41920 

35  CFR 

251 40418 

253 40418 

36  CFR 

7 40418 

21 1 41 785 

223 4031 5 

251 41081 


38CFK 

Proposed  Rules: 

3 41644 

17 41807 

36 41808 

39  CFR 

111 41300 

221 40796 

222 40796 

223 40796 

244 40796 

776 40170 

40  CFR 

51 40656 

52 -...40316,  40317,  40419, 

40656,  40798, 40799,  40975, 
41786 

62 40799,  40802,  41788 

81 _ 40803,41788 

260 „ 39859.40572 

261 -...39859,  40572.  41082, 

4110,41306,41323,41480- 
41501,41616-41624 

262 _ 39859,  40572 

264 — 39859,40572 

265 „ 39859,  40572 

268 „ 39859,  40572 

270.-.. 39859,  40572 

271 39859.  40572 

300 _ 41570 

413. — — 40420 

433 40420 

712 - 41328 

716 - 41328 

790 „ 41331 

795 40318 

799 40318,41331 

Propostd  Rules: 

52 40446,  40447,  40828, 

41809,41810 

60 ., 40043,  40448 

81 40043,  41355 

86 40986 

180 40987,  40988,  41811, 

41812 

260 40726 

261 39968,  40343.  41900 

264 40726 

265 — 41646 

270 40726 

300 41593 

41  CFR 

101-40.. 40805 

42  CFR 

405 41332 

406 41332 

408 41332 

409 41332 

410 41332 

421 41332 

431 41 332 

433 41332 

435 41332 

489 41332 

Proposed  Rules: 

36 „ 40108 

43CFH 

2910 40807 

Public  LmkI  OrdSTK 

6628 40421 

6629 41104 
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6630 41627 

PropoMdRulM: 

11 41131 

426 40742.  40774 

44CFR 

64 39859,  41 505 

65 40330 

Proposed  Ruin: 

205 41132 

45CFR 

5b 41352 

96 40026 

1612 40422 

46CFR 

252 40422 

Proposed  RidM: 

98 40951 

151 40951 

153 40951 

172 40951 

580 41132 

47CFR 

0 41105 

2 41628 

73 40170,  40433,  40434, 

40976,40977,41628 

94 41629 

97 39859,  41630 

Proposed  Rules: 

25 40467 

67 40232 

69 40990 

73 40467,  40468,  41357- 

41360,41647 

74 40990 

78 40990 

48CFR 

433 41 790 

502 39861 

505 „ 41506 

509 39861 

513 41506 

516 39862 

519 41506 

552 41506 

702 41106 

2413 40331 

2433 40331 

2901 40372 

2902 40372 

2903 40372 

2905 40372 

2906 40372 

2909 40372 

2913 40372 

2914 40372 

2915 40372 

2916 40372 

2917 40372 

2919 40372 

2933 40372 

2943 40372 

2949 40372 

5350 40977 

Proposed  Rules: 

1 39964 

14 41897 

22 39964 

52 39964 

53 39964 


PHS  352 40108 

49CFR 

71 41631 

172 41631 

173 41631 

192 41633,41634 

571 40979 

1058 41635 

1135 40171 

1312 40171 

Proposed  Rules: 

Ch.  V 39877 

533 40344 

50CFR 

17 41790 

20 41508 

36 41508 

216 40171 

371 41509 

611 40810,41797 

652 40173 

671 40027 

672 41797 

675 40810,  41797 

Proposed  Rules: 

17 40044-40051 

216 41814 

644 40233 

650 40468 

LIST  OF  PUBLIC  LAWS 

Last  List  November  17.  1986 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(refen-ed  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Govemntent 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.R.  2946/Pub.  L  99-650 

District  of  Columbia  Jury 
System  Act.  (Nov.  14,  1986;  7 
pages)    Price:  $1.00 

H.R.  3004/Pub.  L  99-651 

To  amend  section  3006A  of 
title  18.  United  States  Code, 
to  improve  the  delivery  of 
legal  services  in  the  criminal 
justice  system  to  those 
persons  financially  unatHe  to 
obtain  adequate 
representation,  and  for  other 
purposes.  (Nov.  14,  1986;  8 
pages)    Price:  $1.00 

H.R.  4378/Pub.  L  99-652 

To  provide  standards  for 
placement  of  commemorative 
works  on  certain  Federal 
lands  In  the  District  of 
Columbia  and  its  environs, 
and  for  other  purposes.  (Nov. 
14,  1986;  5  pages)    Price: 
$1.00 


H.R.  4444/Pub.  L  99-653 

Immigration  and  Nationality 
Act  Amendments  of  1986. 
(Nov.  14,  1986;  5  pages) 
Price:  $1.00 

H.R.  4745/Pub.  L  99-654 

Sexual  Abuse  Act  of  1986. 
(Nov.  14,  1986;  5  pages) 
Price:  $1.00 

H.R.  502S/Pub.  L  99-655 

Entitled  the  "Lower  Colorado 
Water  Supply  Act."  (Nov.  14. 
1986;  3  pages)    Price:  $1.00 

H.R.  5363/Pub.  L  99-656 

To  amend  ttie  interest 
provisions  of  the  Declaration 
of  Talking  Act.  (Nov.  14,  1986; 
2  pages)    Price:  $1.00 

H.R.  5674/Pub.  L  99-657 

Judicial  IHousekeeping  Act  of 
1986.  (Nov.  14,  1986;  2 
pages)    Price:  $1.00 

HJ.  Res.  626/Pub.  L  99-656 

To  approve  the  "Compact  of 
Free  Association"  between 
the  United  States  and  the 
Government  of  Patau,  and  for 
other  purposes.  (Nov.  14. 
1986;  34  pages)    Price:  $1.25 

S.  991/Pub.  L.  99-659 

To  amend  certain  provisions 
of  the  law  regarding  ttie 
fisheries  of  the  United  States, 
and  for  other  purposes.  (Nov. 
14,  1986;  37  pages)    Price: 
$1.25 

S.  1744/Pub.  L  99-660 

To  require  States  to  develop, 
establish,  and  implement  State 
comprehensive  mental  health 
plans.  (Nov.  14,  1986;  73 
pages)    Price:  $2.25 

S.  2638/Pub.  L  99-661 

National  Defense  Authorization 
Act  for  Fiscal  Year  1987. 
(Nov.  14,  1986;  266  pages) 
Price:  $7.50 


New  edition  now  available.... 
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For  those  of  you  who  must  keep  informed 
atxHJt  PfMidential  Proslwiiationt  and 
Executive  Orders,  there  is  a  converuent 
reference  source  that  Mil  make  researching 
these  documents  much  easier. 

Arranged  by  sutiject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  tftat  were  issued  or 
amended  during  the  period  January  20, 1961, 
through  January  20.1985,  and  which  have  a 
continuing  effect  on  the  put>iic.  fix  those 
documents  that  have  t)«en  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  ttie  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  iestted  duiing  the 
1961-1985  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Admiiilstialton 

Odef  from  Superintendent  of  Documents, 
US.  Government  Printing  Office, 
Washington,  D.C.  20402 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  OfTice  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  r.otices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  j 

published  by  act  of  Congress  and  other  Federal  agency  ! 

documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC        i 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


CORRECTIONS 

Beginning  with  the  Federal  Register  of  Wednesday. 
November  19, 1986,  editorial  corrections  of  previously 
published  documents  and  Code  of  Federal  Regulations 
volumes  appear  in  a  separate  section  called  "Corrections." 
The  Corrections  section  follows  the  Sunshine  Act  Meetings 
section. 

These  corrections  in  the  past  have  appeared  in  the  Rules  and 
Regulations,  Proposed  Rules,  or  Notices  section  of  the  issue 
depending  on  the  classification  of  the  document  corrected. 
They  are  now  appearing  in  a  separate  section  because  of  new 
production  procedures. 

Agency-prepared  corrections  are  issued  as  signed 
documents  and  will  continue  to  appear  in  the  appropriate 
section  elsewhere  in  the  issue. 
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availability  to  public,  41962 

NOTICES 

Meetings: 
Wage  Committee,  41997 
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Canada,  41997 
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42002 
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Farm  Credit  Administration 

RULES  t 

Technical  amendments,  41932 
Farmers  Home  Administration 

NOTICES 

Loan  and  grant  programs: 
Housing  preservation  grant  program,  41991 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bell  Helicopter  Textron,  Inc.,  41950 
PROPOSED  RULES 

Airworthiness  directives: 

Boeing,  41979 

British  Aerospace,  41980 

McDonnell  Douglas,  41981 
NOTICES 
Meetings: 

Aeronautics  Radio  Technical  Commission,  42041 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  42043 
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Federal  Energy  Regulatory  Commission 

mOPOSEO  RULES 

Natural  gas  companies  (Natural  Gas  Act),  etc.: 
Anticompetitive  practices  related  to  marketing  affiliates 
of  interstate  pipelines,  41982 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Central  Illinois  Light  Co.  et  al.,  42000 
Natural  Gas  Policy  Act: 
Pipeline  decontrol;  waivers,  rehearings,  clarifications,  etc. 
42002 

Federal  Grain  Inspection  Service 

PROPOSED  RULES 

Grain  standards: 
Barley,  41971 

Federal  Mine  Safety  and  Health  Review  Commission 

flOTICES 

Meetings;  Sunshine  Act,  42043 
Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Grafton  &  Upton  Railroad  Co.  et  al.,  42041 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chemical  New  York  Corp.,  42003 
First  Regional  Bancorp,  Inc.,  et  al.,  42004 
J.P.  Morgan  &  Co.,  Inc.,  42004 
Kuenzel,  Norris,  42002 
Madison  Corp.  et  al..  42004 
Sovran  Financial  Corp.,  42005 

Food  and  Drug  Administration 

PROPOSED  RULES 

Food  for  human  consumption: 
Dry  peas,  canned;  identity,  quality,  and  fill  of  container 
standards,  41987 
NOTICES 

Food  additive  petitions: 

Combibloc,  Inc.,  42006 
Human  drugs: 

Reguatory  review  period  determinations— 
Orthoclone  OKT*3,  42006 
Medical  devices;  premarket  approval: 

Lens  Plus  OXYSEPT  DISINFECTION  SYSTEM,  42007 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Georgia,  41993 

Geological  Survey 

NOTICES 

Grants;  availability,  etc.: 
National  earthquake  hazards  reduction  program,  42020 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration:  Health 
Care  Financing  Administration;  National  Institutes  of 
Health;  Public  Health  Service;  Social  Security 
Administration 


Health  Care  Financing  Administration 

NOTICES 

Medicare: 

Part  A  deductible.  Part  A  and  B  premiums,  and  economic 
index;  Omnibus  Budget  Reconciliation  Act  of  1986 
provisions,  42007 


Interior  Department 

See  also  Geological  Survey;  Land  Management  Bureau; 

Minerals  Management  Service;  National  Park  Service; 

Surface  Mining  Reclamation  and  Enforcement  Office 
RULES 

Acquisition  regulations: 

Competition  in  contracting  requirements.,  etc.,  41964 
NOTICES  I 

Senior  Executive  Service:  I 

Performance  Review  Boards;  membership,  42011 

Justice  Department  | 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 

Coordinating  Council.  42021 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Port  Graham  Corp.,  42011 
Closure  of  public  lands: 

Arizona  and  California,  42019 
Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  42017,  42018 
(2  documents) 
Environmental  concern;  designation  of  critical  areas: 

Folsom  Resource  Area,  CA;  correction,  42013 
Lands  along  California-Nevada  boundary;  title  cleared;  list 

of  State  patents  or  other  conveyances,  42013 
Meetings: 

Cedar  City  District  Advisory  Council,  42016 

Dickinson  District  Advisory  Council,  42016 
Motor  vehicles;  off-road  vehicle  designations: 

California,  42019 
Oil  and  gas  leases: 

Alaska,  42017 
Realty  actions;  sales,  leases,  etc.: 

California,  42012 
(2  documents) 
Wilderness  areas;  characteristics,  inventories,  etc.: 

Arizona,  42011 

Merit  Systems  Protection  Board 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Boston  and  St.  Louis  regional  offices;  adi&ess  change, 
42021 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Corpus  Christi  Oil  &  Gas  Co.,  42020 
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National  Foundation  on  the  Arte  and  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  42021 
Inter-Arts  Advisory  Panel,  42023 
Media  Arts  Advisory  Panel,  42023 
Music  Advisory  Panel,  42023 

National  institutes  of  Healtii 

NOTICES 

Meetings: 
National  Heart.  Lung,  and  Blood  Institute,  42010 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Pacific  Coast  groundfish,  41969 

PflOPOSEO  RULES 

Fishery  conservation  and  management: 
Western  Pacific  pelagic,  41989 

National  Parte  Service 

NOTICES 
Meetings: 

Upper  Delaware  Citizens  Advisory  Council,  42021 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc..  42024 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consumers  Power  Co..  42024 
Export  and  import  license  applications  for  nuclear  facilities 

or  materials.  42025 
Meetings: 

Reactor  Safeguards  Advisory  Committee  Proposed 
schedule,  42026 
Regulatory  guides: 

Issuance,  availability,  and  withdrawal,  42024 
Applications,  hearings,  determinations,  etc.: 

Kansas  Gas  &  Electric  Co.  et  al.,  42027 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  CouncH 

NOTICES 

Power  plan  amendments: 
Northwest  conservation  and  electric  power  plan,  42028, 
42031 
(2  documents) 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Community  Education  Day,  National  (Proc.  5573),  41929 

PutHic  Health  Service 

See  also  Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration; 
National  Institutes  of  Health 

PROPOSED  RULES 

Grants: 

Health  administration  graduate  programs,  41988 
NOTICES 
Meetings: 

Ne  tional  Toxicology  Program;  Scientific  CgKiselors 
Board,  42010 


National  toxicology  program: 
Toxicology  and  carcinogenesis  studies — 
Marine  diesel  fuel  and  JP-S  navy  fuel,  42010 

Securities  and  Exchange  Commission 

RULES 

Securities  and  investment  companies: 

Proxy  rules,  42048 
PROPOSED  RULES 

Securities: 

Proxy  rules;  conforming  amendments,  42073 
NOTICES 

Meetings;  Sunshine  Act,  42043 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holdkig  company  filings,  42040 

Social  Security  Administration 

RULES 

Organization  and  procedures: 

Social  Security  benefits  list  of  application  forms,  41950 
PROPOSED  RULES 

Social  security  benefits: 
Wage  coverage 
Correction,  42045 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alhs  Sinkholes,  MI,  41991 
Berrien  Springs.  MI,  41992 
Big  Sandy  River,  WY,  41992 
Dry  Creek  Watershed,  OK,  41993 
High  Sierra,  CA.  41993 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  and  interim  regulatory  programs: 
Surface  coal  mining  and  reclamation  operations;  court 
order  compliance,  41952 

Textile  Agreements  Implementation  Committee 

See  Conmiittee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Railroad 
Administration 


Separate  Parts  In  This  Issue 

Part  II 

Securities  and  Exchange  Commission,  42048 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  5573  of  November  18,  1986 
National  Community  Education  Day,  1986 


[FR  Doc.  86-26315 
Filed  11-18-86;  4:10  pm] 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Education  is  a  lifelong  process.  Local  support  for  education  helps  to  promote 
programs  for  learners  of  all  ages,  backgrounds,  and  needs  and  encourages  full 
use  of  school  facilities.  As  each  community  draws  upon  its  own  resources, 
new  opportunities  are  created,  helping  many  individuals  achieve  their  goals 
and  aspirations.  These  are  the  opportunities  that  have  always  sustained  the 
freedoms  and  responsibilities  so  important  to  all  Americans. 

Public  education  is  a  community  enterprise,  and  everyone  in  the  commimity 
has  a  stake  in  the  education  of  adults  as  well  as  children.  Local  citizen 
involvement  is  critical  in  deciding  how  the  financial  and  educational  re- 
sources of  the  community  should  be  used.  Many  communities  are  making 
valuable  efforts  to  promote  the  use  of  community  resources  in  schools  and 
colleges,  citizen  involvement  in  educational  decision-making,  the  use  of  com- 
munity resources  to  provide  educational  opportunities  for  learners  of  all  ages 
and  educational  backgrounds,  and  interagency  cooperation  to  assure  effective 
use  of  limited  resources. 

The  Congress,  by  Public  Law  99-405,  has  designated  November  18,  1986,  as 
"National  Community  Education  Day"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  the  day. 

NOW.  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  Tuesday,  November  18,  1986,  as  National  Com- 
munity Education  Day.  I  invite  State  and  local  officials,  educators,  parents, 
students,  and  all  Americans  to  participate  in  activities  that  recognize  and 
show  appreciation  for  what  community  resources  are  doing  for  education. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtHch  is 
put)iished  under  50  titles  pivsuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  ol  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectkm 
Service 

7  CFR  Part  301 

[Docket  Na  86-359] 

Golden  Nematode;  Regulated  Areas 

agency:  Animal  and  IMant  Health 
Inspection  Service,  USDA. 
ACnotl;  Affinnation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
Golden  Nematode  regulations  by 
deleting  Yates  County  in  New  Yoric  from 
the  list  of  suppressive  regulated  areas. 
This  rule  is  necessary  in  order  to  remove 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles. 

EFFECTIVE  DATE  November  20, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Shannon.  Senior  Staff  Office, 
Field  Operations  Support  Staff,  IHant 
Protection  and  Quarantine,  Animal  ami 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  6505  Belcrest 
Road,  Room  663,  Federal  Building, 
Hyattsville,  MD  20782,  (301)  436-8295. 
SUPPLEMENTARY  INFORMATNM: 

Background 

An  interim  rule  published  in  the 
Federal  Register  on  Angnst  22, 1988,  (51 
FR  30049-30051)  amended  S  301.85-2a  of 
the  Golden  Nematode  quarantine  and 
regulations  (referred  to  below  as  tfie 
regulations;  7  CFR  301.85  through  301.85- 
10)  by  deleting  Yates  County  in  New 
York  from  the  list  of  suppressive 
regulated  areas.  The  regulations  deleted 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles.  The  interim  rule  became 
effective  on  the  date  of  publication. 

Comments  were  solicited  for  60  days 
after  publication  of  the  interim  rule.  No 


comments  were  received  in  response  to 
the  interim  rule.  The  factual  situation  set 
forth  in  the  document  of  August  22, 1988, 
still  provide  a  basis  for  the  amendment 
made  by  the  interim  rule.  Accordingly, 
we  have  determined  that  the 
amendment  should  remain  effective  as 
published  in  the  Fadsni  Register  on 
August  22, 1986. 

Executive  Order  12291  and  Regulatory 
Flexibility  Ad 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  100  million  dollars; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  conq)etition. 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

The  interim  rule  removed  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  Yates  County  in  New  York. 
The  regulated  articles  that  are  affected 
by  the  interim  rule  represent 
significantly  less  than  one  percent  of 
such  articles  that  are  moved  interstate 
in  the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  IHant 
Health  Inspection  Service  has 
determined  that  tibis  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
IJ.S.C.3501  etseq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 


officials.  (See  7  CFR  Part  3015,  Subpart 
V) 

List  of  Sidqecta  in  7  CFR  Part  301 

Agricultural  ccRnmodities,  Golden 
nematode.  Plant  diseases.  Plant  pests, 
Plants  (Agriculture),  Quarantine, 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  the  interim  rule 
published  at  51  FR  30049-30051  on 
August  22, 1986.  is  adopted  as  a  final 
rule. 

Andiarity:  7  U.S.C  ISObb,  ISOdd.  ISOee. 
ISOff,  181. 182,  and  184-167;  7  CFR  2.17.  2J1. 
and  371.2(c). 

Done  in  Washington,  DC.  this  17th  day  of 
NoveB!il>er,  1966. 

Riduiri  R.  Backus, 

Acting  Dq>utj  Administrator,  Plant 
Protectioii  and  Qaanuitine,  Animal  and  Plant 
Health  biapection  Service. 
(FR  Doc.  W-26214  Filed  11-19-86:  8:45  am] 

BUUNO  COM  941»-t4-M 


7  CFR  Part  301 

[Docket  Na  86-339] 

Imported  Hre  Ant  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 


r  lliis  dociunent  affirms 
without  change  an  interim  rule 
published  in  die  Federal  Register  on  July 
28, 1986,  which  amended  the  list  of 
generally  infested  areas  under  the 
imported  fire  ant  quarantine  and 
regulations  by  designating  previously 
nonregulated  areas  in  Arkansas  and 
South  Carolina  as  generally  infested 
areas  and  by  expanding  the  previously 
designated  generally  infested  areas  in 
Alabama,  /^kansas.  Georgia, 
Mississippi,  and  South  Carolina.  The 
interim  rule  also  made  certain  other 
nonsubstantive,  editorial  changes.  This 
rule  is  necessary  in  order  to  impose 
certain  restrictions  on  the  interstate 
movement  of  regulated  articles  for  the 
purpose  of  preventing  the  artificial 
spread  of  the  imported  fire  ant. 
EFFECTIVE  DATE:  November  20, 1966. 

FOR  FURTHER  INFORMATION  CONTACT 

Charies  H.  Bare,  Staff  Officer,  Field 
Operations  Support  Staff,  Plant 
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Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  663. 
Federal  Building,  6505  Belcrest  Road. 
Hyatfsville.  MD  20782.  301-436-8295. 
SUPPLEMENTARY  INFORMATION: 
Background 

An  interim  rule  published  in  the  . 
Federal  Register  on  July  28. 1986  (51  FR 
26855  through  26860)  amended  §  301.81- 
2a  of  the  imported  fire  ant  quarantine 
and  regulations  (7  CFR  301.81  et  seq.. 
referred  to  below  as  the  regulations)  by 
designating  previously  nonregulated 
areas  in  Arkansas  and  South  Carolina 
as  generally  infested  areas  and  by 
expanding  the  previously  designated 
generally  infested  areas  in  Alabama. 
Arkansas.  Georgia.  Mississippi,  and 
South  Carolina.  The  regulations,  among 
other  things,  impose  certain  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  generally  infested  areas. 
The  interim  rule  became  effective  on  the 
date  of  publication. 

Comments  were  solicited  for  60  days 
after  publication  of  the  interim  rule.  No 
comments  were  received  in  response  to 
the  interim  rule.  The  factual  situations 
set  forth  in  the  document  of  July  28. 
1986,  still  provide  a  basis  for  the 
amendments  made  by  the  interim  rule. 
Accordingly,  it  has  been  determined  that 
the  amendments  should  remain  effective 
as  published  in  the  Federal  Register  on 
July  28. 1986. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  estimated 
annual  effect  on  the  economy  of 
approximately  $4,700;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  the  States  of 
Alabama.  Arkansas.  Georgia. 
Mississippi,  and  South  Carolina.  There 
are  thousands  of  small  entities  that 


move  such  articles  interstate  from  the 
above  mentioned  States  and  many  more 
thousands  of  small  entities  that  move 
such  articles  intarstate  from  other 
States.  However,  based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  approximately  34  small 
entities  move  such  articles  interstate 
from  the  specified  areas  in  those  States. 
Further,  the  overall  economic  impact 
from  this  action  is  estimated  to  be 
approximately  $4,700. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  tiiis  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V).  j 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases.  Plant  pests,  Plants 
(Agriculture),  Quarantine, 
Transportation,  Imported  fire  ant. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  the  interim  rule 
published  at  51  FR  26855-26860  on  July 
28, 1986,  is  adopted  as  a  final  rule. 

Authority:  7  U.S.G.  150dd.  150ee.  150ff,  161, 
162,  and  164-167;  7  CFR  2.17,  2.51,  and 
371.2(c). 

Done  in  Washington.  DC.  this  17th  day  of 
November,  1986. 
Richard  R.  Backus, 
Acting  Deputy  Administrator.  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Sen-ice. 
|FR  Doc.  86-26165  Filed  11-19-86:  8:45  am] 
BILUNG  CODC  3410-34-11 


ACTION:  Final  rule. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  600,  601,  602,  603,  604, 
611, 612, 613, 614, 615, 617,  and  618 

Miscellaneous  Technical  Changes 
AGENCY:  Farm  Credit  Administration. 


summary:  The  Farm  Credit 
Administration  Board  (Board)  adopts 
technical  amendments  to  certain 
regulations  relating  to  the  organization, 
authorities,  and  responsibilities  of  the 
Farm  Credit  Administration  (FCA)  and 
the  Farm  Credit  System  (System).  The 
regulations  implement  statutory  changes 
to  the  structure  and  operations  of  the 
FCA.  the  FCA  Board,  and  the  System 
resulting  from  the  enactment  of  the  Farm 
Credit  Amendments  Act  of  1985  (1985 
Amendments)  and  cnitain  various  other 
technical  changes. 

EFFECTIVE  DATE:  November  20, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  L.  Norton.  Senior  Attorney.  Office 
of  General  Counsel.  Farm  Credit 
Administration.  McLean.  Virginia  22012- 
5090,  (703)  883-4020. 

SUPPLEMENTARY  INFORMATION:  The  1985 
Amendments  amended  a  number  of 
sections  of  the  Farm  Credit  Act  of  1971 
(Act)  relating  to  the  organization  and 
operation  of  the  FCA  and  the  System. 
Among  other  things,  the  1985 
Amendments  restructured  the  FCA  by 
creating  the  FCA  Board  and  dissolving 
the  prior  Federal  Farm  Credit  Board; 
created  the  Farm  Credit  System  Capital 
Corporation;  changed  the  procedure  for 
the  selection  of  the  seventh  member  of 
each  Farm  Credit  district  board;  and 
deleted  certain  authorities  of  the  FCA 
related  to  the  deiegatmn  of  functions 
and  the  auditing  of  System  institutions. 
These  amendments  to  FCA  regulations 
implement  these  statutory  changes  and 
also  include  other  technical 
amendments,  includii^g  the  elimination 
of  gender-based  designations. 

The  amendments  contained  in  these 
regulations  relate  to  the  following 
matters: 

(1)  Substitute  "Chairman"  for 
"Governor"; 

(2)  Eliminate  gender-based 
designations; 

(3)  Provide  for  the  election  of  at-large 
district  directors; 

(4)  Update  Federal  agency 
designations,  i.e..  Office  of  Personnel 
Management  (OPM)  for  Civil  Service 
Commission; 

(5)  Provide  for  the  reorganization  of 
the  FCA; 

(6)  Include  appropriate  references  to 
the  Farm  Credit  System  Funding 
Corporation  and  the  Farm  Credit  System 
Capital  Corporation; 

(7)  Provide  for  yearly  examination  of 
System  institutions  by  the  FCA; 

(8)  Delete  the  authority  of  the  FCA  to 
audit  System  institutions; 


Federal  Register  /  Vol.  51.  No.  224  /  Thursday.  November  20.  1986  /  Rules  and  Regulations 


41933 


(9)  Delete  the  authority  of  the  FCA  to 
delegate  matters  to  System  institutions; 

(10)  Correct  errors  in  numbering  of 
regulations;  and 

(11)  Delete  certain  redundant 
regulations. 

In  acting  on  the  regulations,  Ute  Board 
determined  that  the  amendments 
conform  the  regulations  to  statutory 
changes  and  relate  to  agency 
management  and  personnel  and, 
therefore,  do  not  involve  rulemaking  as 
defmed  in  5  U.S.C.  553(a)(2).  The 
purpose  of  the  rulemaking  requirements 
of  the  Administrative  Procedure  Act  is 
to  aHow  public  participation  in  the 
promulgation  of  rules  which  have  a 
substantial  impact  on  those  regulated. 
Since  these  regulations  contain 
nondiscretionary  implementations  of 
statutory  changes  or  relate  to  agency 
management  and  personnel,  no  public 
participation  is  required  under  the 
Administrative  Procedure  Act  nor  would 
such  participation  serve  a  useful 
function. 

Even  if  these  regulations  did  involve 
rules  for  purposes  of  5  U.S.C.  553(a),  the 
Board  finds  that  notice  and  public 
comment  are  unnecessary  and  contrary 
to  the  public  interest.  5  U.S.C.  553(b)  (A) 
and  (B)  provide  that  when  regulations 
involve  matters  of  agency  organization, 
or  where  the  agency  finds  for  good 
cause  that  notice  and  public  comment 
are  unnecessary  or  contrary  to  the 
public  interest,  the  agency  may  publish 
regulations  in  final  form.  As  discussed 
above,  these  regulations  involve 
technical  amendments  or  confonning 
changes  required  by  the  1985 
Amendments.  It  would  be  contrary  to 
the  public  interest  to  delay  these 
changes  since  they  are  necessary  to  the 
public's  awareness  and  understanding 
of  the  changes  to  the  FCA's  (Kganization 
and  operations  which  resulted  from  fte 
1985  Amendments.  Without  these 
amendments,  the  existing  renglations 
are  inaccurate  and  confusing  to  the 
public. 

For  the  same  reasons,  the  Board  has 
determined,  in  accordance  with  5  U.S.C. 
553(d),  that  these  regulations  will  be 
effective  immediately  upon  publication. 

The  Board  has  also  determined,  for 
the  same  reasons,  that  a  delay  in  the 
effective  date  in  accordance  with 
§  5.17(b)(1)  of  the  Act  is  unnecessary 
and  would  be  contrary  to  the  intent  of 
Congress. 

Accordingly,  the  Board  directs  that 
the  regulations  are  effective 
immediately  upon  publication. 


List  of  Subjecte  in  12  CFR  ParU  600 
through  604. 611  through  615. 617.  and 
618 

Accounting,  Agricultiu-e,  Archives  and 
records,  Bai^,  Banking,  Civil  rights. 
Conflict  of  interest  Credit,  Freedom  of 
information.  Marital  status 
discrimination.  Organization  and 
functions  (Government  agencies), 
Privacy,  Religious  discrimination.  Rural 
areas.  Sex  discrimination.  Sunshine  Act. 

As  stated  in  the  preamble.  Parts  600 
through  604,  611  through  615.  617.  and 
618  of  Chapter  VI.  Title  12,  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

1.  Part  800  is  revised  to  read  as 
follows: 

PART  600-ORGANIZATION  AND 
FUNCTIONS 

Subpwt  A— Fanii  Credit  Administration 

Sec. 

600.1  Farm  Credit  Administration. 

600.2  Fanii  Credit  Administration  Board. 

600.3  Chairman  of  the  Farm  Credit 
Administration  Board. 

600.4  Office  of  Administration. 

6005    Ofiice  of  Analysis  and  Supervisioa. 

600.6  Office  of  Congressional  and  Public 
Affairs. 

600.7  Office  of  Examination. 

800.8  Office  of  General  Counsel. 

600.9  Other  offices. 

Subpmn  B— [Rasarwdl 
Authwity:  12  U.S.C  2243, 2252. 

9600.1    F^rm  Credit  Adminlstratioa 

The  Farm  Credit  Administration  is  an 
independent  agency  in  the  executive 
branch  of  the  Federal  Government  It  is 
composed  of  the  Farm  Credit 
Administration  Board  and  such  other 
personnel  as  are  employed  in  carrying 
out  the  functions,  powers,  and  duties 
vested  in  the  Farm  Credit 
Administration.  The  mailing  address  of 
the  central  ofHces  of  the  Farm  Credit 
Administration  is  McLean.  Vii^ginia 
22102-5090.  The  hours  of  business  are  8 
a.m.-6  p.m.,  Monday  through  Friday, 
excludLog  holidays. 

§  600.2    Fann  CradH  Administration  Board. 

(a)  Orgcaiization.  The  Farm  Credit 
Administration  Board  (Board)  is  a  full- 
time,  three-member  board  entrusted 
with  the  responsibility  to  manage  the 
Farm  Credit  Administration.  The  Board 
consists  of  three  members  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate.  The  Board  may 
not  contain  more  than  two  members  of 
the  same  political  party.  One  member  is 
designated  by  the  President  as 
Chairman  of  the  Board  for  the  duration 
of  such  member's  term.  Each  member  of 
the  Board  shall  serve  a  single  6-year 


term  and  cannot  be  reappointed  except 
in  the  case  of  such  memb^v  who  are 
initially  appointed  for  less  than  a  6-year 
term  on  initial  formation  of  the  Board  or 
any  member  who  is  appointed  to  fill  an 
unexpired  terra  of  less  than  3  years.  A 
member  of  the  Board  shall  continue  to 
serve  subsequent  to  the  expiration  of 
that  member's  term  until  the  point  in 
time  at  which  an  eligible  successor  has 
taken  his  or  her  oath  of  office.  A  person 
appointed  to  the  Board  shall  subscribe 
to  the  oath  of  office  within  15  days  after 
having  received  notice  of  appointment. 
Each  Board  member  is  assisted  by  a 
staff. 

(b)  Functions  and  responsibilities.  The 
Board  establishes  and  administers 
policy  and  directs  the  management  and 
operation  of  the  Farm  Credit 
Administration.  Specifically,  the  Board 
prescribes  the  rules  and  regulations 
necessary  for  the  implementation  of  the 
Farm  Credit  Act  of  1971,  as  amended, 
and  provides  for  the  examination  of 
Farm  Credit  System  institutions  and  for 
the  performance  of  all  the  powers  and 
duties  vested  in  the  Farm  Credit 
Administration. 

9600J    CtMinnan of ttta Farm CrMMt 
Administrallon  Board. 

(a)  The  Chairman  of  the  Board  is  the 
executive  officer  of  the  Board  and  the 
chief  executive  officer  of  the  Farm 
Credit  Administration.  The  Chairman  is 
responsible  for  directing  the 
implementation  of  the  policies  and 
regulations  of  the  Board  and  the 
execution  of  all  the  administrative 
functions  and  duties  of  the  Farm  Credit 
Administration.  The  Chairman  is  the 
spokesperson  for  the  Board  in  its 
dealings  with  other  branches  of  the 
Federal  Government  and  consults  with 
the  Secretary  of  the  Treasury,  Board  of 
Governors  of  the  Federal  Reserve 
System,  and  the  Secretary  of  Agriculture 
on  specified  matters. 

(b)  The  Chairman  is  empowered  with 
the  authority  to  establish  and  fix  the 
powers  and  duties  of  offices  and 
divisions  and  such  other  units  as  the 
Chairman  deems  necessary  for  the 
efficient  functioning  of  the  Farm  Credit 
Administration.  The  Chairman  may 
appoint  such  personnel  as  may  be 
necessary  to  carry  out  the  functions  of 
the  Farm  Credit  Administration.  The 
powers  of  the  Chairman  as  chief 
executive  officer  of  the  Farm  Credit 
Administration  may  be  exercised  and 
performed  by  the  Chairman  through 
such  officers  and  employees  of  the  Farm 
Credit  Administration  as  the  Chairman 
may  designate. 

(c)  The  Chairman  shall  enforce  the 
rules  and  regulations  and  orders  of  the 
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Board.  In  carrying  out  the 
aforementioned  responsibilities,  the 
Chairman  is  governed  by  the  general 
policies  adopted  by  the  Board  and  by 
such  regulatory  decisions,  findings,  and 
determinations  as  the  Board  is 
authorized  by  law  to  formulate. 

S  600.4    Offlc*  of  Adminlstratioa 

The  Office  of  Administration,  headed 
by  a  Director,  provides  administrative 
management  and  services  to  the  agency; 
administers  strategic  planning  activities 
for  the  agency;  represents  the  agency 
with  other  Federal  agencies  and 
departments;  and  provides  the  agency 
with  document  processing  assistance. 
The  Office  of  Administration  contains 
five  divisions,  each  of  which  is  headed 
by  a  Chief.  The  divisions  are  organized 
as  follows: 

(a)  The  Administration  Division 
administers  agency  support  functions 
relating  to  financial  and  material 
resources  such  as  preparation  of  the 
budget,  accounting  and  payroll, 
contracting  and  purchasing,  supplies 
and  equipment,  mail, 
telecommunications,  graphic  design,  and 
printing  and  reproduction. 

(b)  The  Human  Resources  Division 
administers  agency  personnel  and 
general  training  programs,  security,  and 
ethics  responsibilities  for  agency 
personnel;  reviews  the  compensation 
programs  of  Farm  Credit  System 
institutions;  and  administers  requests  of 
Farm  Credit  System  institutions  for 
related  approvals  required  under  the 
Act. 

(c)  The  Records  and  Projects  Division 
directs  the  agency  information  resource 
program;  administers  the  process  for  the 
election  of  district  directors;  and  is  the 
liaison  with  the  Farm  Credit  System 
Building  Association. 

(d)  The  Information  Processing 
Division  administers  the  development 
and  operation  of  the  agency's  electronic 
information  processing  facilities  and 
operations;  develops  software  and 
applications  programs:  and  is 
responsible  for  electronic  data  security. 

(e)  The  Examiner  Training  Division 
develops  and  administers  a 
comprehensive  training  and 
development  program  for  Farm  Credit 
Administration  examiners,  including 
creating  development  programs  for 
prescribed  career  tracks  and  designing 
and  implementing  programs  to  maintain 
the  competence  of  middle-level  and 
senior  examiners. 

§600.5    Office  of  Analysis  and 
Supervision. 

The  Office  of  Analysis  and 
Supervision,  headed  by  a  Director, 
supervises,  establishes  standards, 


enforces  rules  and  regulations,  approves 
certain  bank  and  association  actions 
required  by  the  Act,  collects  data,  and 
conducts  analytical  and  economic 
studies  of  the  Farm  Credit  System.  The 
Office  of  Analysis  and  Supervision 
contains  four  divisions,  each  of  which  is 
headed  by  a  Chief.  The  divisions  are 
organized  as  follows: 

(a)  The  Supervision  Division  monitors 
the  compliance  of  Farm  Credit  System 
institutions  with  Farm  Credit 
Administration  rules  and  regulations; 
initiates,  prepares,  and  pursues 
enforcement  actiwis;  and  assists  in  the 
preparation  of  Farm  Credit 
Administration  rules  and  regulations. 

(b)  The  Finance  and  Operations 
Division  conducts  special  finance, 
security,  accounting,  or  credit  studies 
supporting  the  examination  function  and 
the  development  of  agency  policy, 
regulations,  directives,  and  action  by  the 
Farm  Credit  Administration  Board; 
analyzes  and  recommends  agency 
action  on  approvals  regarding  mergers, 
charter  amendments,  or  territorial 
changes  of  Farm  Credit  institutions; 
recommends  agency  action  on  approvals 
regarding  bylaws  and  financial,  security, 
accounting,  or  credit  action  required  by 
the  Act;  and  publishes  and  maintains 
the  FCA  Examination  Manual. 

(c)  The  Economic  Analysis  Division 
conducts  economic  research  relevant  to 
the  activities  of  the  Farm  Credit 
Administration  and  the  Farm  Credit 
System.  The  Economic  Analysis 
Division  is  responsible  for  providing 
advice  to  the  Board  on  economic  trends 
and  otherwise  furnishing  assistance  on 
economic  issues  arising  in  the 
examination,  supervision,  and  planning 
functions. 

(d)  The  System  Data  Analysis 
Division  collects,  reconciles,  and 
interprets  the  financial  data  reported  by 
Farm  Credit  System  institutions  and 
reports  the  results  of  its  analysis  to  the 
Board  and  the  appropriate  offices  and 
divisions  in  the  agency. 

§  600.6    Office  of  Congressional  and  Public 
Affairs. 

The  Office  of  Congressional  and 
Public  Affairs,  headed  by  a  Director,  is 
responsible  for  coordinating  and 
disseminating  all  communication, 
written  and  oral,  with  Congress; 
monitoring  and  reporting  legislation 
affecting  the  Farm  Credit 
Administration  or  Farm  Credit  System 
institutions;  advising  and  counseling  the 
Farm  Credit  Administration  Board  on 
legislative  affairs;  acting,  as  directed  by 
the  Board,  as  spokesman  for  the  Farm 
Credit  Administration  to  members  of 
Congress  and  congressional  staff; 
directing  timely  responses  to 


congressional  inquiries  from 
constituents;  directing  timely  responses 
to  hearing  records;  acting  as  liaison  for 
the  Board  with  congressional  affairs 
departments  of  all  financial  regulators; 
planning  and  implementing  all  public 
communications;  producing  all  news 
releases,  newsletters,  annual  reports 
and  similar  publications;  acting  as  first 
contact  for  the  agency  with  the  news 
media:  advises  and  directs  Board 
communication  with  the  media:  first 
source  of  contact  with  the  public;  is 
responsible  for  the  public  image  of  the 
Farm  Credit  Administration;  functions 
as  first  source  of  information  to  Farm 
Credit  System  institutions  and 
borrowers  concerning  the  Farm  Credit 
Administration;  directs  all 
communication  and  association  with 
international  publics  and  media; 
arranges  briefings  and  docmnents  for 
foreign  visitors;  and  rq)resents  the  Farm 
Credit  Administration  in  world  farm 
financial  communities. 

§600.7    Off  ice  Of  Examkiation. 

The  Office  of  Examination,  headed  by 
a  Chief  Examiner,  is  responsible  for  the 
planning  and  execution  of  examinations 
of  Farm  Credit  System  institutions  and 
for  the  preparation  of  examination 
reports.  The  Chief  Examiner  is 
responsible  for  the  management  and 
operation  of  the  examination  function 
and  for  advising  the  Farm  Credit 
Administration  Board  with  respect  to 
matters  of  policy,  legislation,  and 
regulation  that  relate  to  examination 
activity.  The  Office  of  Examination  is 
composed  of  five  divisions,  each  headed 
by  a  Chief,  and  each  of  which  is 
responsible  for  conducting  examination 
activities  for  the  institutions  assigned  it. 
The  divisions  are  organized  as  follows: 

(a)  Field  Division  A.  headquartered  in 
McLean.  Virginia,  with  district 
examination  teams  in  McLean.  Virginia; 
Jackson,  Mississippi:  and  Louisville. 
Kentucky;  is  responsible  for  the 
Baltimore,  Louisville,  and  Jackson 
Districts. 

(b)  Field  Division  B,  headquartered  in 
McLean,  Virginia,  with  district 
examination  teams  in  McLean.  Virginia: 
Albany,  New  York;  Atlanta.  Georgia; 
and  Dallas,  Texas:  is  responsible  for  the 
Springfield,  Columbia,  and  Texas 
Districts. 

(c)  Field  Division  C.  headquartered  in 
Spokane,  Washington,  with  district 
examination  teams  in  ^okane. 
Washington:  Sacramento.  California; 
and  St.  Paul,  Minnesota;  is  responsible 
for  the  Sacramento,  Spokane,  and  St. 
Paul  Districts. 

(d)  Field  Division  D,  headquartered  in 
St.  Louis,  Missouri,  with  district 
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examination  teams  in  St.  Louis, 
Missouri;  Omaha.  Nebraska;  and 
Oklahoma  City,  Oklahoma;  is 
responsible  for  the  St.  Louis,  Wichita, 
and  Omaha  Districts. 

(e)  The  Credit  Risk  Evaluation 
Division,  located  in  McLean,  Virginia,  is 
responsible  for  examining  the  Farm 
Credit  System  Capital  Corporation. 
Federal  Farm  Credit  Bank  Funding 
Corporation,  Central  Bank  for 
Cooperatives,  international  activities  of 
the  banks  for  cooperatives.  National 
Cooperative  Bank.  Farm  Credit 
Corporation  of  America,  Farm  Credit 
Leasing  Services  Corporation,  and  other 
service  organizations  incorporated 
under  Title  IV.  Part  C.  of  the  Act,  which 
are  not  subject  to  examination  by  a 
district  team. 

§600.8    Office  Of  General  Counsel. 

The  Office  of  General  Counsel, 
headed  by  a  General  Counsel,  provides 
legal  services  to  the  Farm  Credit 
Administration.  The  O^ice  of  General 
Counsel  is  responsible  for  advising  the 
Farm  Credit  Administration  Board  with 
respect  to  interpretations  involving 
questions  of  law;  for  advising  the  Board 
and  making  recommendations  on 
requests  for  approvals;  for  the 
preparation  of  legislation  submitted  by 
the  Board  to  Congress;  for  the 
preparation  of  Board  comments  to 
Congress  upon  pending  legislation:  and 
for  coordinating  the  preparation  of  the 
rules  and  regulations.  The  Office  of 
General  Counsel  is  also  responsible  for 
representing  the  Board  and  the  Farm 
Credit  Administration  in  judicial 
proceedings  in  which  the  Board  or  the 
agency  is  involved  as  a  party  or  as 
amicus  curiae,  and  in  administrative 
proceedings  under  the  Act.  The  Office  of 
General  Counsel  is  divided  into  two 
divisions,  the  Litigation  and 
Enforcement  Division  and  the  Corporate 
and  Administrative  Division,  each  of 
which  is  headed  by  an  Associate 
General  Counsel. 

§600.9    Other  Off  ices. 

(a)  The  Office  of  Internal  Audit, 
headed  by  a  Director,  is  responsible  for 
the  internal  audit  function  in  the  agency 
and  reports  directly  to  the  Chairman. 
The  internal  audit  function  involves 
reviewing  and  evaluating  the  adequacy 
and  effectiveness  of  the  controls  and 
procedures  of  all  Farm  Credit 
Administration  operating  and 
administrative  ofHces. 

(b)  The  Office  of  Equal  Employment 
Opportunity,  headed  by  a  Director, 
promotes  the  principles  of  equal 
employment  opportunity  and  ensures 
agency  compliance  with  applicable  law. 


regulation,  and  policy,  and  reports 
directly  to  the  Chairman. 

Subpart  B— {Reserved] 

PART  601— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

2.  The  authority  citation  for  Part  601  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  22A3.  2252. 

3.  Section  601.100  is  amended  by 
revising  paragraph  [b)  to  read  as 
follows: 

§601.100    General  policy. 

*        *        •        •        * 

(b)  All  ofHcers  and  employees  have 
an  obligation  to  the  Government,  to  the 
people  they  serve,  and  to  their  fellow 
officers  and  employees  to  carry  out  the 
purpose  and  spirit  of  this  policy. 
***** 

4.  Section  601.101  is  revised  to  read  as 
follows: 

§  601.101    Responsibilities. 

(a)  In  the  administration  of  the  policy 
set  forth  in  S  602.200  of  this  chapter,  the 
rules  and  regulations  thereunder,  the 
Chief.  Human  Resources  Division, 
Office  of  Administration,  is  responsible 
for 

(1)  General  coordination, 

(2)  Dissemination  of  information. 

(3)  Handling  of  complaints. 

(4)  Assignment  of  investigations. 

(5)  Administration  interpretation,  and 

(6)  Periodic  review  and  evaluation  of 
compliance. 

(b)  The  Chief,  Human  Resources 
Division.  Office  of  Administration,  shall 
serve  as  counselor  on  ethical  conduct 
and  shall  be  responsible  for  assuring 
that  counseling  and  interpretations  on 
questions  deaUng  with  employee 
conduct  and  conflicts  of  interest  are 
available  to  any  officer  or  employee 
who  desires  advice  and  guidance  on 
such  questions. 

5.  Section  801.110  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b),  (d)  (4)  and  (5),  (e),  (f), 
(g),  (h),  and  (i]  to  read  as  follows: 

§601.110    Conflict  Of  Interest 

Except  as  specifically  authorized  by 
law  or  these  regulations,  no  officer  or 
employee  of  the  Farm  Credit 
Administration: 

(a]  Shall,  in  any  manner  directly  or 
indirectly,  participate  in  the  deliberation 
upon,  or  the  determination  of,  any 
question  affecting  that  person's  personal 
interests,  those  of  any  person  related  to 
that  person  by  blood  or  marriage,  or 
those  of  any  partnership,  association,  or 


corporation  in  which  that  person  is 
directly  or  indirectly  interested; 

(b)  Shall,  except  in  the  performance  of 
official  duties,  divulge  to  another 
person,  or  utilize  for  personal  benefit  or 
that  of  another,  any  fact  or  information 
acquired  by  such  officer  or  employee, 
directly  or  indirectly,  by  virtue  of  that 
person's  employment; 

(d)  *  *  * 

(4)  From  any  person  who  has  an 
interest  that  may  be  substantially 
affected  by  the  performance  or 
nonperformance  of  such  officer's  or 
employee's  official  duty,  any  salary, 
loan.  fee.  commission,  or  honorarium  or, 
for  any  purpose  or  in  any  way,  any  gift, 
favor,  entertaimnent,  or  other  benefit 
which  might  reasonably  be  interpreted 
by  others  as  being  of  such  nature  that  it 
could  affect  that  person's  impartiality; 
Exception:  Such  officer  or  employee 
may  accept  food  and  refreshments  of 
nominal  value  on  infrequent  occasions 
in  the  ordinary  course  of  a  luncheon  or 
dinner  meeting  or  other  meeting  where 
such  officer  or  employee  may  properly 
be  in  attendance,  may  accept  unsolicited 
advertising  or  promotional  material  such 
as  pens,  pencils,  note  pads,  calendars 
and  other  items  of  nominal  value,  and 
may  accept,  with  the  written  approval  of 
the  Chairman  and  upon  such  conditions 
as  the  Chairman  may  prescribe,  any 
benefit  otherwise  enjoined  hereby  if  the 
circumstances  make  clear  that  the 
motivating  factor  for  the  extension  of 
such  benefit  is  not  based  on  the 
Government  responsibilities  of  the 
officer  or  employee  and  the  business  of 
the  other  person  concerned. 

(5)  Nothing  in  this  part  precludes  an 
employee  from  receipt  of  bona  fide 
reimbursement,  unless  prohibited  by 
law,  for  expenses  of  travel  and  such 
other  necessary  subsistence  as  is 
compatible  with  this  part  for  which  no 
Government  payment  or  reimbursement 
is  made.  However,  this  paragraph  does 
not  allow  an  employee  to  be  reimbursed, 
or  pajmient  to  be  made  on  that  person's 
behalf,  for  excessive  personal  living 
expenses,  gifts,  entertainment  or  other 
personal  benefits,  nor  does  it  allow  an 
employee  to  be  reimbursed  by  a  person 
for  travel  on  official  business  under 
Agency  orders  when  reimbursement  is 
proscribed  by  Decision  B-128527  of  the 
Comptroller  General  dated  March  7, 
1967. 

(e)  Shall  acquire,  directly  or  indirectly 
(including  acquisition  by  membership  in 
syndicates),  any  lands,  or  any  interest 
therein,  including  mineral  interests  and 
interests  as  mortgagee  or  lessee,  which 
are  owned  by  or  mortgaged  to  any 
corporation  regulated  by  the  Farm 


I 


I 


Credit  Ajknostiatiaa  or  which  were 
thus  owned  or  mortgagBd  at  any  time 
widMB  tbe  preceding  12  BUMitha. 
However,  sncfa  tuids.  or  interests 
therein  laay  be  acquired  by  wdt  or 
inhttitanee  or  open  the  written  approval 
of  tkc  Chainnaa  subject  to  such 
conditions  at  the  Cbaaman  may 
prescribe.  As  used  in  this  paragraph, 
"mineral  interests"  means  any  interest 
in  minerals,  oil.  or  gas.  including,  but  not 
limited  to.  any  right  derived  directly  or 
indirectly  from  a  mineral,  oil,  or  gas 
lease,  deed  or  royalty  conveyance; 

(f)  Shall  participate  directly  or 
indirectly  in  any  transaction  concerning 
the  purchase  or  sale  of  corporate  stocks 
or  bonds,  commodities,  or  other  property 
if  such  action  might  tend  to  interfere 
with  the  proper  and  impartial 
performance  of  that  person's  duties  or 
bring  discredit  upon  the  Farm  Credit 
Administration  or  any  corporation  under 
its  supervision: 

(g]  Shall  engage  in  criminal,  infamous, 
dishonest,  immoral,  or  notoriously 
disgraceful  conduct,  or  otherwise 
conduct  himself/herself  in  a  manner 
which  mi^t  be  prejudicial  and  cause 
embarrassment  to  or  criticism  of  the 
Government  or  the  Farm  Credit 
Administration  or  any  corporation  under 
its  supervision  or  interfere  with  the 
efficient  performance  of  that  person's 
duties; 

th)  Shall  receive  any  salary  or 
anything  or  monetary  value  from  a 
private  source  as  compensation  for  that 
person's  services  to  the  Government; 

(i)  ShaH  refuse  to  pay  in  a  proper  and 
timely  manner  each  financial  oUigation 
which  is  imposed  by  law,  svch  as 
Federal,  State,  or  local  taxes,  or  which 
he  has  acknowledged,  or  which  has 
been  redaced  to  jud^nent  by  a  court.  As 
used  herein,  "proper  and  timely"  means 
in  a  manner  which  the  Farm  Cretfit 
Administration  deems  does  not.  under 
the  circumstances,  reflect  adversely  on 
the  Farm  Credit  Administration  as  that 
person's  employer.  In  the  event  of  a 
dispute  between  an  employee  and  an 
alleged  creditor,  this  section  does  not 
require  the  Farm  Credit  Administration 
to  detennine  the  validity  or  amoont  of 
the  disputed  debt; 
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6.  Section  001.128  is  revised  to  read  as 
foRows: 

8601.1M    TMeMng.wfNing.widlMtiirint. 
(a)  No  officer  or  employee  of  the  Farm 
Credit  Adninistratian  shall  receive 
conpeasatioB  or  anjrthing  of  monetary 
valae  for  any  consahation.  lectare, 
dJKiiaaion.  writing,  or  appearance  the 
subject  natter  of  wdiidi  is  devoted 
substantiaHy  to  the  responsibiMties, 
programs,  or  operations  of  the  Farm 


Credit  Administration  or  any  institution 
regulated  by  the  Farm  Credit 
Administration,  or  draws  substantially 
upon  official  data  or  ideas  which  have 
not  become  part  of  the  body  of  public 
information. 

(b)  No  officer  or  employee  of  the  Farm 
Credit  Administration  shall,  either  for  or 
without  compensaQon,  engage  in 
teaching,  lecturing,  or  writing  for  the 
purpose  of  the  special  preparation  of  a 
person  or  class  of  persons  for  an 
examination  of  the  Office  of  Personnel 
Management  or  Board  of  Examiners  for 
the  Foreign  Service  that  depends  on 
information  obtained  as  a  result  of  that 
person's  Government  employment, 
except  when  that  information  has  been 
made  available  to  the  general  public  or 
will  be  made  available  on  request,  or 
when  the  Chainnaa  gives  written 
authorization  for  uae  of  nonpublic 
information  on  the  basis  that  the  use  is 
in  the  public  interest. 

7.  Section  601.127  is  amended  by 
revising  paragraphs  (c)  and  (e)  to  read 
as  follows: 

§601.127    AcbnMstntlve approvalto 
engage  in  outsid*  aaployment 

*        •        *        •        ♦ 

(c)  The  request  for  approval  will  be 
submitted  to  the  st4>ervisor  who  will 
make  a  written  recommendation  for 
approval  or  disappioval  and  forward  the 
request  through  the  director  of  the 
appropriate  office  to  the  Chief  of  Human 
Resources  Division.  The  Chirf  of  Human 
Resources  Division  will  notify 
employees  in  writing  of  the  actions 
taken  on  their  requests  and  the  reasons 
for  approval  or  disapproval.  This 
notification  will  be  coordinated  and 
cleared  with  the  employees'  supervisor 
prior  to  issuance.  All  approved  requests 
and  a  copy  of  the  notification  of  the 
approval  action  will  be  maintained  in 
the  Human  Resources  Division. 

(e)  Failure  to  request  administrative 
approval  for  outside  employment  or 
other  outside  activity  for  which 
approval  is  required  is  grounds  for 
disciplinary  action. 

8.  Section  601.130  is  revised  to  read  as 
follows: 

§  601.130    Farm  Cr*«t  Administration 
examlnera. 

Farm  Credit  Administration 
examiners  occupy  positions  established 
specifically  by  law  to  carry  out  special 
responsibilities,  bi  order  that  they  may 
carry  out  these  responsibilities 
effectively,  it  is  expected  that  they  will 
refrain  from  action  or  conduct  that  may 
result  in,  or  create  the  appearance  oi, 
obligating  them  to  or  causing  them  to  be 


infiuenced  by  any  of  the  officers  or 
employees  of  the  institutions  examined, 
supervised,  or  regulated  by  the  Farm 
Credit  Administration. 

9.  Section  601.140  is  revised  to  read  as 
follows: 


§601.140 

Various  provisions  of  Federal  statutes 
and  regulations  prohibit  or  limit  political 
activity  on  the  part  of  officers  and 
employees  of  Federal  agencies.  Any 
officer  or  employee  who  desires  to  have 
more  detailed  information  should  make 
inquiry  of  the  Human  Resources 
Division. 

10.  Section  601.141  is  revised  to  read 
as  follows: 

§  601.141    Prohibition  against  involvMnenI 
in  Farm  Credit  System  e(«ctions  of  board 
memtiers. 

No  officer  or  employee  of  the  Farm 
Credit  Administration,  except  as 
authorized  in  the  discharge  of  his  or  her 
official  duties,  shall  take  any  part, 
directly  or  indirectly,  in  the  nomination 
or  election  of  a  member  of  a  district 
Farm  Credit  board  or  the  board  of  the 
Central  Bank  for  Cooperatives  or  make 
any  statement,  either  orally  or  in 
writing,  which  may  be  construed  as 
intended  to  influence  aay  vote  in  such 
designations,  nominations,  or  elections. 
Any  such  officer  or  employee  who 
violates  the  provisions  of  this  section 
shall  be  dismissed. 

11.  Section  601.150  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b]  and  [d]  to  read  as 
follows: 

§601.150    Distribution  el  prlntwlmateiW 
by  em^yeoa. 

The  distribution  of  circulars,  flyers, 
posters,  etc.,  by  individual  Farm  Credit 
Administration  employee  groups  should 
be  confined  to  material  that  will  not 
result  in  embarrassment  to  the  Farm 
Credit  Administration.  Distribution  of 
any  such  material  should  be  cleared 
with  the  Human  ResoiHces  Division. 
Specifically,  no  circulars,  flyers,  posters, 
etc.,  may  be  so  distributed  which: 


(b}  Directly  or  indireotly  attack  or 
adversdy  reflect  on  the  integrity  or 
character  of  Members  of  Congress,  the 
judiciary,  the  Preaideat  or  Kfembers  of 
the  Presideztf  8  Cabinet,  or  say  oilier 
Government  official  in  •  aimilariy 
responsible  position: 

(d)  Directly  or  indirectly  critrcize  fte 
policies  of  another  Government 
deportment  or  agency  which  relate  to 
programs  of  tfie  Farm  Cledit 
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Administration  or  institutions  under  its 
examination,  supervision,  or  regulation. 

12.  Section  601.165  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  601.165    Foreign  decorations. 

(b)  Any  Farm  Credit  Administration 
employee  who  has  had  such  a  present 
conferred  on  him  or  her  must  notify  the 
Human  Resource  Division  that  it  is 
being  held  by  the  State  Department  so 
that  appropriate  steps  may  be  taken  at 
time  of  the  employee's  retirement,  for 
reporting  to  Congress. 

13.  Section  601.170  is  amended  by 
revising  paragraphs  (a)(2).  (3).  and  (4)  to 
read  as  follows: 

§  601.170    Statements  of  employment  and 
financial  Interests. 

(a)  *  *  * 

(2)  Employees  classified  at  the  GS-13 
level  and  above  under  5  U.S.C.  $  5332  or 
at  comparable  pay  levels  under  other 
authority  and  who  are  identified  by  the 
Chief  of  Human  Resources  Division  as 
holding  positions  requiring  the 
incumbent  thereof  to  exercise  judgment 
in  making  Government  decisions  or 
taking  actions  where  such  decisions  or 
actions  may  have  an  economic  impact 
on  the  interest  of  any  non-Federal 
enterprise,  including  the  institutions  of 
the  Farm  Credit  System. 

(3)  Employees  classified  below  the 
GS-13  level  under  5  U.S.C.  5332  or  at  a 
comparable  pay  level  under  authority, 
and  who  are  in  positions  which 
otherwise  meet  the  criteria  of 
paragraphs  (a)  (1)  and  (2)  of  this  section, 
providing  the  Office  of  Personnel 
Management  has  approved  the 
determination  that  the  incumbents  of 
such  positions  should  be  required  to  file 
statements  of  employment  and  financial 
interests  in  order  to  protect  the  integrity 
of  the  Government  and  to  avoid  the 
employee's  involvement  in  a  possible 
conflict-of-interest  situation. 

(4)  An  employee  described  in 
paragraph  (a)  (1)  and  (2)  of  this  section 
may  be  exempted  fi-om  the  requirement 
for  filing  a  statement  of  employment  and 
financial  interests  when  the  Chief  of 
Human  Resources  Division  determines 
that  the  employee's  duties  are  of  such  a 
nature,  or  are  at  such  a  level  of 
responsibility  and  are  subject  to  such  a 
degree  of  supervision  and  review,  that 
the  possibility  of  his  or  her  becoming 
involved  in  a  conflict  of  interest  is 
remote. 


14.  Section  601.171  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


§601.171    Time  and  place  for  sutHKission 
of  statements. 

The  statement  of  employment  and 
financial  interest,  which  need  not 
include  the  amount  of  financial  interest, 
indebtedness,  or  value  of  real  property, 
shall  be  submitted  to  the  designee  of  the 
Chairman  not  later  than: 

15.  Section  601.176  is  revised  to  read 
as  follows: 

§  601.176    Confidentlailty  of  statements. 

The  Farm  Credit  Administration  shall 
hold  each  statement  of  employment  and 
financial  interest,  and  each 
supplementary  statement,  in  confidence. 
To  ensure  this  confidentiality,  the 
designee  of  the  Chairman  shall  review 
and  retain  such  statements  and  maintain 
them  in  confidence,  and  shall  not  allow 
access  to,  or  allow  information  to  be 
disclosed  irom,  a  statement  except  to 
carry  out  the  purpose  of  this  subpart. 
The  Farm  Credit  Administration  will  not 
disclose  information  from  a  statement 
except  as  the  Office  of  Personnel 
Management  or  the  Chairman  may 
determine  for  good  cause  shown. 

16.  Section  601.178  is  revised  to  read 
as  follows: 

S  601.178    Review  of  statements. 

The  statement  of  employment  and 
financial  interests  shall  be  reviewed  by 
the  designee  of  the  Chairman  to 
determine  whether  the  statement 
reveals  a  conflict  or  an  apparent  conflict 
between  the  interests  of  the  officer  or 
employee  and  the  performance  of  such 
officer's  or  employee's  service  for  the 
Farm  Credit  Administration.  If  such 
conflict  or  apparent  conflict  cannot  be 
resolved  by  consultation  between  the 
designee  of  the  Chairman  and  the  officer 
or  employee,  the  conflict  or  apparent 
conflict  shall  be  reported  to  the 
Chairman  for  such  further  handling  or 
action  as  the  Chairman  may  deem 
indicated  under  the  circumstances. 

17.  Section  601.180  is  revised  to  read 
as  follows: 

S  601.180    Special  Government  employees. 

In  addition  to  those  requirements  of 
§§601.110  through  601.170  of  this  part 
which  may  be  made  conditions  of 
employment  of  a  special  Government 
employee  in  writing  at  the  time  of  that 
person's  employment,  or  otherwise 
apply  to  that  person  by  operation  of  law, 
such  employee: 

(a)  Shall  not  use  Government 
employment  for  a  purpose  that  is,  or 
gives  the  appearance  of  being, 
motivated  by  the  desire  for  private  gain 
for  the  employee  or  another  person, 
particularly  one  with  whom  the 


employee  has  family,  business,  or 
financial  ties; 

(b)  Shall  not  use  inside  information 
obtained  as  a  result  of  Government 
employment  for  private  gain  for  the 
employee  or  another  person  either  by 
direct  action  on  the  employee's  part  or 
by  counsel,  reconunendation,  or 
suggestion  to  another  person, 
particularly  one  with  whom  the 
employee  has  family,  business,  or 
financial  ties  (for  this  purpose  "inside 
information"  means  information 
obtained  under  Government  authority 
which  has  not  become  part  of  the  body 
of  public  information); 

(c)  Shall  not  use  Government 
employment  to  coerce,  or  give  the 
appearance  of  coercing,  a  person  to 
provide  financial  benefit  to  the 
employee  or  another  person,  particularly 
one  with  whom  the  employee  has 
family,  business,  or  financial  ties; 

(d)  Shall  not  while  so  employed  or  in 
connection  with  such  employment 
receive  or  solicit  from  a  person  having 
business  with  the  Farm  Credit 
Administration  anything  of  value  as  a 
gift,  gratuity,  loan,  entertainment,  or 
favor  for  the  employee  or  another 
person,  particularly  one  with  whom  the 
employee  has  family,  business,  or 
financial  ties.  However,  such  employee 
may  accept  food  and  refreshments  of 
nominal  value  on  infrequent  occasions 
in  the  ordinary  course  of  a  luncheon  or 
dinner  meeting  or  other  meeting  where 
such  employee  may  properly  be  in 
attendance,  may  accept  unsolicited 
advertising  or  promotional  material  such 
as  pens,  pencils,  note  pads,  calendars 
and  other  items  of  nominal  value,  and 
may  accept,  with  written  approval  of  the 
Chairman  and  upon  such  conditions  as 
he  may  prescribe,  any  benefit  otherwise 
enjoined  hereby  if  the  circumstances 
make  clear  that  the  motivating  factor  for 
the  extension  of  such  benefit  is  not 
based  on  the  Government 
responsibilities  of  the  employee  and  the 
business  of  the  other  person  concerned: 

(e)  Shall  submit  to  the  designee  of  the 
Chairman  prior  to  the  commencement  of 
employment  a  statement  of  employment 
and  financial  interests  in  the  form 
prescribed  by  the  Office  of  Personnel 
Management  which  reports  all  other 
employment  and  any  financial  interests 
which  relate  either  directly  or  indirectly 
to  the  employee's  duties  and 
responsibilities  as  a  special  Government 
employee.  The  employee  shall  keep  such 
statement  current  throughout  the  period 
of  employment  by  the  submission  of 
supplementary  statements.  The 
information  contained  in  the  statement 
shall  be  reviewed  and  otherwise 
handled  as  is  provided  in  §  601.178  of 
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this  part  wriHi  tegard  t»  atBtaBcnto  of 
employment  and  financial  intamt* 
reqirirBd  to  W  fan^dked  l^  offieera  and 
empliijin  Tke  Chaniax  nay  waive 
the  revriROKBta  for  te  HbminiaB  of 
■ucfa  stainacBt  ia  the  caae  of  a  qM3al 
Covtumeat  euipluyee  whs  icnot  a 
consultairt  or  m  ejqtert  when,  die  Fans 
Credit  Adnmuatratiun  finda  that  &e 
duties  of  the  poaitian  IkU  by  tha* 
special  GovemaMnt  caapfeycc  axe  of  a 
nature  and  at  sock  a  IcTel  ol 
responsibilities  die  the  submiswn  of 
that  statement  by  the  incumiient  ia  not 
necessary  to  protect  the  mtegrity  of  the 
Government. 

§601.190    [Ramoved] 

18.  Section  601^90  is  removed. 

PART  602— RELEASING 
INFORMATION 

19.  The  authority  citation  for  Part  602 
ia  revised  to  read  as  follows: 

AutiMrity:  12  U.S.C.  2243.  2252. 

Subpart  A— Moffmatfoft  and  Raeorda 


20.  Section  602.200  is  revised  to  read 
as  follows: 

S  602.200    Gaiwrairula. 

Except  as  necessary  in  performing 
official  duties  or  as  authorized  by 
fi  i  002.205  tiirough  602.288  of  this  part, 
no  one  employed  by  the  Farm  Credit 
Administration  shall  disclose 
information  of  a  type  not  ordinarily 
contained  in  published  reports  or  press 
releases  regarding  the  Farm  Credit 
Administration  or  any  banks  or 
associations  of  the  Farm  Credit  System 
or  its  borrowers  or  members. 
Information  prepared  for  newspapers, 
publishing  and  broadcasting  companies, 
and  all  new  or  revised  publications  shall 
be  cleared  with  the  Office  of 
Congressional  and  Public  Affairs. 

21.  Section  602.205  is  revised  to  read 
as  follows: 

S602J06    Farm  Credit  AdmMatratkm 


Reports  of  examinations  of  Farm 
Credit  System  institutions  made  by  the 
Farm  Credit  Administration  may  be 
disclosed  only  with  the  consent  of  the 
Chairman  of  the  Farm  Credit 
Administration  Board.  Consent  is  given 
for  disclosing  reports  of  regular 
examinations  to  tlue  Farm  Credit  System 
uutittttion  involved  or  hiterested,  but 
disdoaure  of  reports  of  qiecial 
examinations  shall  be  oidy  by  action  or 
consent  of  the  Chairman  in  each 
instance.  Consent  is  also  given  for 
disclosing  reports  of  regular 
examinations  to  authorized 


representatives  of  the  Farm  Credit 
Administration  and,  when  requested  for 
confidential  use  in  effieiial'  investigations 
of  matters  touched  apon  therein,  to 
agents  of  the  Federal  Barean  of 
Investigation,  Department  of  }astice;  the 
Assistant  Postmaster  General, 
Inspection  Service,  V&.  Postal  Service; 
the  Secret  Service;  the  Internal  Revenue 
Service;  Office  of  the  inspector  Genesal, 
Department  of  Agriculture;  and  the 
General  Accounting  Office. 

§602.210    [Removed] 

22.  Section  602.210  is  removed. 

23.  Section  602.215  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b],  (c)  and  [e]  to  read  as 
follows: 


§602.215    Dataragaadingborrof 
loan  appHcants. 

Because  the  relationship  between 
borrowers  and  the  institutions  in  the 
cooperative  Farm  Credit  System  is 
confidential,  Farm  Credit 
Administration  personnel  shall  hold  in 
strict  confidence  all  information 
regarding  character,  credit  stanchag,  and 
property  of  borrowors  and  applicants  for 
loans.  They  shall  not  exhibit  or  quote 
the  following  documents:  Loan 
applications;  letters  and  statements 
relative  to  the  character,  credit  standing, 
and  property  of  borrowers  and 
appHcants;  recommendations  of  loan 
committees;  and  reports  of  inspectors, 
fieldmen,  investigators,  and  appraisers, 
except  as  authorized  by  5  618.8320  of 
this  chapter.  This  section  is  subject  to 
the  following  further  exceptions: 

(a)  Farm  Credit  Administration 
examiners  and  other  accredited 
representatives  of  the  Farm  Credit 
Administration  shal  have  fi'ee  access  to 
aH  information,  records,  and  files. 

(b)  Accredited  representatives  of  the 
offices  named  in  §  802.205  of  this  part  at 
their  request  be  given  information 
pertinent  to  their  official  investigations 
of  individual  cases,  and  may  examine 
such  portions  of  the  records  and  files  as 
contain  the  information. 

(c)  Information  concerning  borrowers 
may  be  given  for  the  confidential  use  of 
any  Farm  Credit  Ss^tem  institution,  or 
any  Government  agency,  in 
contemplation  of  the  extension  of 
agricultural  credit  or  the  collection  of 
loans. 


(e)  In  litigation  between  a  borrower 
(or  that  borrower's  successor  in  interest) 
and  the  United  States  or  a  bank  or 
association,  any  competent  evidence 
may  be  introduced  with  respect  to  any 
relevant  statements  made  orally  or  in 
writing  by  or  to  the  borrower  or  that 
borrower's  successor. 


24.  Section  602.220' is  revised  to  read 
as  foHows: 

§602.220    WMMarafraatHettOM. 

If  it  appears  that  justice  would  be 
served  by  releasing  information  ia 
circumstances  forbidden  by  S  602.215  of 
this  part,  the  restrictions  of  that  section 
may  be  waived  aa  to  a  partrcular  case 
by  d»  Chairman  of  the  Farm  &edit 
Administration  Board.  A 
recommendation  for  sudi  waiver  may 
be  submitted  by  any  institution 
concerned.  Any  sirch  recommendation 
from  a  Federal  land  bank  association  or 
a  production  credit  association  shall  be 
submitted  through  the  appropriate 
Federal  land  bank  or  Federal 
intermediate  credit  bank,  with  the 
request  that  it  be  considered  and 
forwarded  to  the  Farm  Credit 
Administration,  if  deemed  advisable. 
Each  such  recommendation  shall  be 
supported  by  a  statement  of  facts  and 
approved  by  counsel  for  the  forwarding 
bank.  The  reconmiendafion  should  be 
adthessed  to  the  General  Counsel,  Farm 
Credit  Administration. 

§§  602.236, 602^40  and  60B:M9 
[Removed} 

25.  Sections  602.235,  602.240,  and 
602.245  are  removed. 


the  Farm  Credit 


26.  Section  602.260  is  revised  to  read 
as  follows: 

§  602.260    Request  tor  i— uiifc. 

Req^uests  for  records,  other  than 
records  identified  in  §  6(2.265(a]  of  this 
part  which  are  available  in  a  pi^dic 
reference  facility  in  the  offices  of  the 
Farm  Credit  Administration,  shall  be  in 
writing,  in  an  envelope  clearly  marked 
"FOIA  Request,"  and  ad^^ssed  to  die 
Freedom  of  Information  Officer,  Office 
of  Congressional  and  Public  Affairs, 

Farm  Credit  Arfminiafmtinn,  Virl-onw 

Virginia  22102-5090.  A  request 
improperly  addressed  wall  be  deemed 
not  to  have  been  received  for  purposes 
of  the  10-day  time  period  set  forth  ia 
S  602.261  (a}  of  this  part  until  it  is 
received,  or  would  have  been  received 
with  the  exercise  of  due  diligence  by 
agency  personnel,  in  the  Office  of 
Congressional  and  Public  A£birs. 
Records  requested  in  conformance  with 
this  subpart  and  which  are  not  exen^it 
records  may  be  received  in  person  or  by 
mail  as  specified  in  the  request.  Records 
to  be  received  in  person  will  be 
available  for  inspection  of  copying 
during  business  hours  on  a  regidar 
business  day  in  the  pnbBc  reference 
facility  in  the  offices  of  the  Farm  Credit 
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Administration,  McLean,  Vii-ginia  22102- 
5090. 

27.  Section  602.261  is  amended  by 
revising  paragraphs  (a),  (b]  [c],  and  (d) 
introductory  test  to  read  as  follows: 


SM2.261 
raconis> 


to  rcQiMSIs  for 


(a)  Within  10  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays],  or  any  extension  thereof  as 
provided  in  paragraph  (d)  of  this  section, 
of  the  receipt  of  a  request  in  the  OSice 
of  Congressional  and  Public  Affairs,  the 
Freedom  of  Information  Officer  shall 
determine  whether  to  comply  with  or  to 
deny  such  request  and  place  a  notice 
thereof  in  writing  in  the  mails  addressed 
to  the  requester. 

(b)  Within  30  days  of  the  receipt  of  a 
notice  denying,  in  whole  or  in  part,  a 
request  for  records,  the  requester  may 
appeal  the  denial.  The  appeal  shall  be  in 
writing  addressed  to  the  Director,  Office 
of  Administration,  Farm  Credit 
Administration,  and  both  the  letter  and 
envelope  shall  be  dearly  marked  'TOIA 
Appeal."  An  appeal  improperly 
addressed  shall  be  deemed  not  to  have 
been  received  for  purposes  of  the  20-d8y 
time  period  set  forth  in  paragraph  (c)  of 
this  section  until  it  is  received,  or  would 
have  been  received  with  the  exercise  of 
due  diligence  by  agency  personnel,  in 
the  Office  of  the  Director,  Office  of 
Administration. 

(c)  Within  20  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays),  or  any  extension  thereof  as 
provided  in  paragraph  (d)  of  this  section, 
of  the  receipt  of  an  appeal  in  the  OfGce 
of  the  Director,  Office  of  Administration, 
the  Director  shall  act  upon  the  appeal 
and  place  a  notice  of  the  determination 
thereof  in  writing  in  the  mails  addressed 
to  the  requester.  If  the  determination  on 
the  appeal  upholds  in  whole  or  in  part 
the  denial  of  the  request  for  records,  or, 
if  a  determination  on  the  appeal  has  not 
been  mailed  at  the  end  of  the  20-day 
period  or  the  last  extension  thereof  the 
requester  is  deemed  to  have  exhausted 
that  person's  administrative  remedies, 
giving  rise  to  a  right  of  review  in  a 
district  court  of  the  United  States  as 
specified  in  5  U.S.C.  552(a)(4).  When  a 
determination  cannot  be  mailed  within 
the  applicable  time  limit,  the  appeal  will 
nevertheless  be  processed.  In  such  case, 
upon  the  expiration  of  the  time  limit,  the 
requester  will  be  informed  of  the  reason 
for  the  delay,  of  the  date  on  which  a 
determination  may  be  expected  to  be 
mailed,  and  of  that  person's  right  to  seek 
judicial  review.  The  requester  may  be 
asked  to  forego  judicial  review  until 
determination  of  the  appeal. 


(d)  In  unusual  drcomstances  at 
specified  in  this  paragraph  the  10-day 
time  limit  prescribed  in  paragraph  (a)  of 
this  section  or  the  20-day  time  limit 
prescribed  in  paragraph  (c)  of  this 
section,  or  both,  may  be  extended  by  the 
Freedom  of  Information  Officer  or  the 
Director,  Office  of  Administration,  as 
the  case  may  be,  provided  that  the  total 
of  all  extensions  shall  not  exceed  10 
days  (excluding  Saturdays,  Sundays, 
and  legal  public  holidays).  Extensions 
shall  be  made  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
the  extension  and  the  date  on  which  a 
determination  is  eiqiected  to  be  mailed. 
As  used  in  this  paragraph,  "unusual 
circumstances"  means,  but  only  to  the 
extent  necessary  to  the  proper 
processing  of  the  request 
***** 

28.  Section  602.265  is  amended  by 
revising  paragraphs  (c),  (d)(2],  and  (e)  to 
read  as  follows: 

§  602.265    Fms  for  provision  of  rocwds. 


(c)  When  a  request  for  information 
which  cannot  be  furnished  by  the  Farm 
Credit  Administration  under  paragraphs 
(a)  and  (b)  of  this  section  is  received, 
fees  shall  be  charged  in  accordance  with 
the  schedule  contained  in  paragraph  (d) 
of  this  section  for  services  rendered  in 
response  to  requests  for  Farm  Credit 
Administration  records  under  this 
Subpart  B  unless  the  Director,  Office  of 
Administration,  determines  that  such 
charges  or  a  portion  thereof  are  not  in 
the  public  interest  because  furnishing 
the  information  can  be  considered  as 
primarily  benefiting  the  general  public. 
Fees  shall  not  be  charged  where  they 
would  amount,  in  the  aggregate,  for  a 
request  or  series  of  related  requests,  to 
less  than  $5.  Fees  shall  not  be  chai;ged  if 
the  records  requested  are  not  found,  or  if 
all  of  the  records  located  are  withheld 
as  exempt.  However,  if  the  time 
expended  in  procesing  the  request  is 
substantial,  and  if  the  requester  has 
been  notified  of  the  estimated  cost 
pursuant  to  paragraph  (d)  of  this  section 
and  has  been  specificaUy  advised  that  it 
cannot  be  determined  in  advance 
whether  any  records  will  be  made 
available,  fees  may  be  charged. 

(d)  •  •  * 

(2)  For  each  one-quarter  hour  spent  by 
clerical  personnel  in  excess  of  the  first 
quarter  hour  in  searching  for  and 
producing  a  requested  record,  including 
services  to  transport  persoimel  to  places 
of  record  storage,  or  records  to  the 
location  of  personnel  for  the  purpose  of 
search,  $1.50. 


(e)  Where  it  is  anticipated  that  the 
fees  chaigeabie  under  this  section  will 
amount  to  more  than  $25,  and  the 
requester  has  not  indicated  in  advance  a 
willingness  to  pay  fees  as  high  as  are 
anticipated,  the  requester  shall  be 
promptly  notified  of  the  amount  of  the 
anticipated  fee  or  sudi  portion  thereof 
as  can  readily  be  estimated.  When  the 
anticipated  fees  exceed  $50,  a  deposit  of 
SO  percent  of  the  anticipated  fees  must 
be  made  within  5  business  days  of  the 
Farm  Credit  Administration's  notice  to 
the  requester.  Unless  the  request 
specifically  states  that  whatever  cost  is 
involved  will  be  acceptable,  or 
acceptable  up  to  a  specified  limit,  a 
request  that  is  expected  to  involve  fees 
in  excess  of  $25  will  not  be  deemed  to 
have  been  received  for  purposes  of  this 
subpart  until  the  requester  is  notified  of 
the  anticipated  cost  and  that  person's 
agreement  to  bear  it  is  received.  "Hie 
notice  or  request  for  an  advance  deposit 
shall  extend  an  offer  to  the  requester  to 
confer  with  identified  Farm  Credit 
Administration  personnel  in  an  attempt 
to  reformulate  the  request  in  a  manner 
which  will  reduce  the  fees  and  meet  the 
needs  of  the  requester. 


Subpart  C— Testiroony  and  ProducOon 
of  Documents  hi  Legal  Proceedings  in 
Whicti  the  Farm  Credit  Adndnistration 
Is  Not  a  Named  Party 

29.  Section  602.280  is  revised  to  read 
as  follows: 

$602,280    Gwwral purpoMS. 

The  purposes  of  these  rules  are  to 
maintain  the  confidentiality  of  official 
documents  and  information  of  the  Farm 
Credit  Administration,  conserve  the 
time  of  Farm  Credit  Administration 
employees  for  their  official  duties, 
maintain  the  impartial  position  of  the 
Farm  Credit  Administration  in  litigation 
in  which  the  Farm  Credit  Administration 
is  not  a  named  party,  and  enable  the 
Chairman  to  determine  when  to 
authorize  testimony  and  to  produce 
documents  in  legal  proceedings  in  which 
the  Farm  Credit  Administration  is  not  a 
named  party.  This  subpart  sets  forth  the 
procedures  to  be  followed  with  respect 
to  testimony  concerning  official  matters 
and  production  of  official  documents  of 
the  Farm  Credit  Administration  in  legal 
proceedings  in  which  the  Farm  Credit 
Administration  is  not  a  named  party. 
This  subpart  in  no  way  affects  the  rights 
and  procedures  governing  public  access 
to  official  documents  pursuant  to  the 
freedom  of  information  act  or  the 
privacy  act  See  Part  602,  Subpart  B,  and 
Part  603  of  this  chapter. 


41940 
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30.  Section  602.281  is  amended  by 
revising  paragraphs  (a)  through  (j)  to 
read  as  follows: 

§602.281    Definitions. 
***** 

(a)  "Chairman"  means  the  Chairman 
of  the  Farm  Credit  Administration  Board 
or  his  or  her  designee. 

(b)  "Court"  means  any  entity 
conducting  a  legal  proceeding. 

(c)  "Demand"  means  any  order, 
subpoena,  or  other  legal  process  for 
testimony  or  doctunents. 

(d)  "Dociunent"  means  any  record  or 
paper,  including  but  not  limited  to  a 
report,  credit  review,  audit, 
examination,  letter,  telegram, 
memorandum,  study,  calendar  and  diary 
entry,  log,  graph,  pamphlet,  note,  chart, 
tabulation,  analysis,  statistical  or 
information  accumulation,  any  kind  of 
record  of  meetings  and  conversations, 
film  impression,  magnetic  tape,  or  any 
electronic  media,  disk,  film,  or 
mechanical  reproduction  that  is 
generated,  obtained,  or  adopted  by  the 
FCA  in  connection  with  the  conduct  of 
its  official  business. 

(e)  "Employee"  means  any  officer, 
former  officer,  employee  or  former 
employee  of  the  FCA,  any  member  of 
the  Farm  Credit  Administration  Board  or 
former  member  of  the  Farm  Credit 
Administration  Board  or  the  Federal 
Farm  Credit  Board,  any  receiver  or 
conservator  appointed  by  the  FCA,  or 
any  agent  or  independent  contractor 
acting  on  behalf  of  the  FCA,  even  though 
the  appointment  or  contract  has 
terminated. 

(f)  "FCA"  means  the  Farm  Credit 
Administration. 

(g)  "FCA  Counsel"  means  the  General 
Counsel  or  his  or  her  designee,  a 
Department  of  Justice  attorney,  or 
counsel  authorized  by  the  FCA  to  act  on 
behalf  of  the  FCA  or  an  employee. 

(h)  "General  Counsel"  means  the 
General  Counsel  of  the  FCA  or  his  or 
her  designee. 

(i)  "Legal  proceeding"  means  any 
administrative,  civil,  or  criminal 
proceeding,  including  a  discovery 
proceeding  therein,  before  a  court  of 
law,  administrative  board  or 
commission,  hearing  officer,  or  other 
body  in  which  the  FCA  is  not  a  named 
party  or  in  which  the  FCA  has  not 
instituted  the  administrative 
investigation  or  administrative  hearing. 

(j)  "Official"  means  concerning  the 
authorized  business  of  the  FCA. 

31.  Section  602.282  is  revised  to  read 
as  follows: 


§602.282    Gcnaral  policy. 

It  is  the  policy  of  the  FCA  that  official 
documents  will  not  be  voluntarily 
produced  and  ttie  FCA  employees  will 
not  voluntarily  appear  as  witnesses  in 
any  legal  proceeding.  Under  appropriate 
circumstances,  the  Chairman  may  grant 
exceptions  in  writing  to  this  policy  when 
the  Chairman  determines  that  the 
disclosure  of  official  documents  or 
testimony  wouki  be  in  the  best  interest 
of  the  FCA  or  in  the  pubhc  interest. 

32.  Section  602.283  is  revised  to  read 
as  follows: 

§602.283    RcquMt  for  testimony  or 
production  of  documents. 

(a)  No  FCA  employee  shall  give 
testimony  concerning  official  matters 
nor  produce  any  official  documents  in 
any  legal  proceeding  without  the  prior 
written  authorization  of  the  Chairman. 

(b)  If  testimony  by  an  FCA  employee 
concerning  official  matters  or  the 
production  of  official  documents  is 
desired,  the  requesting  party  or  his  or 
her  counsel  shall  submit  a  letter  to  the 
Chairman  setting  forth  the  title  of  the 
case,  the  forum,  the  requesting  party's 
interest  in  the  case,  a  summary  of  the 
issues  in  the  htigation,  the  reasons  for 
the  request,  and  a  showing  that  the 
desired  testimony,  documents,  or 
information  are  not  reasonably 
available  from  any  other  source.  If  an 
appearance  or  testimony  is  requested, 
the  letter  shall  also  set  forth  the 
intended  use  of  the  testimony,  a  general 
summary  of  the  scope  of  the  testimony 
requested,  and  a  showing  that  no 
dociunent  could  be  provided  and  used  in 
Ueu  of  the  testimony  or  other 
appearance  requested. 

(c)  The  General  Counsel  is  authorized 
to  consult  with  the  requesting  party  or 
his  or  her  counsel  to:  (1)  Refine  and  limit 
the  request  so  that  compliance  is  less 
burdensome,  or  (2)  obtain  information 
necessary  to  make  the  determination 
described  in  §  602.282  of  this  part. 
Failure  of  the  requesting  party  or  his  or 
her  counsel  to  cooperate  in  good  faith 
with  the  General  Counsel  to  enable  the 
Chairman  to  make  an  informed 
determination  under  this  subpart  may 
serve  as  the  basis  for  a  determination 
not  to  comply  with  the  request. 

33.  Section  602.284  is  revised  to  read 
as  follows: 

§602.284    Scope  of  permissilJle  testimony. 

(a)  The  scope  of  permissible  testimony 
by  an  FCA  employee  is  limited  to  that 
set  forth  in  the  written  authorization 
granted  that  employee  by  the  Chairman. 

(b)  FCA  employees  are  not  authorized 
to  give  opinion  testimony.  The  FCA,  as 
the  regulatory  agency  charged  with  the 


responsibility  of  examining,  supervising, 
and  regulating  the  banks  and 
associations  and  otfier  institutions 
organized  or  chartered  under  the  Farm 
Credit  Act  of  1971,  as  amended,  relies 
on  the  ability  of  its  employees  to  gather 
full  and  complete  information  in  order  to 
carry  out  its  statutoiry  responsibilities. 
The  use  of  FCA  employees  to  give 
opinion  testimony  would  hamper  the 
FCA's  abihty  to  carry  out  its  statutory 
responsibihties  and  would  cause  a 
serious  administrative  burden  on  the 
FCA's  staff. 

34.  Section  602.286  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§602.285    Manner  in  wtiidi  testimony  is 

given. 

***** 

(b)  Where,  in  response  to  a  request, 
the  Chairman  determines  that 
circumstances  warrant  authorizing 
testimony  by  an  FCA  employee,  the 
requesting  party  shall  cause  a  subpoena 
to  be  served  on  the  employee  in 
accordance  with  applicable  Federal  or 
State  rules  of  procedure,  with  a  copy  of 
the  subpoena  sent  by  registered  maU  to 
the  General  Counsel. 

35.  Section  602.286  is  revised  to  read 
as  follows: 

§  602.286    Manner  in  wlilch  documents  wm 
be  produced. 

(a)  An  FCA  employee's  authorization 
to  produce  official  documents  is  limited 
to  the  authority  granted  that  employee 
by  the  Chairman. 

(b)  Prior  to  the  release  of  any  official 
documents  authorized  by  the  Chairman 
to  be  released,  the  requesting  party  shall 
obtain  a  protective  order  satisfactory  in 
form  to  the  FCA  fi-om  the  court  before 
which  the  action  is  pending  to  preserve 
the  confidentiality  of  the  documents 
subsequently  produced. 

(c)  Certified  or  auflienticated  copies  of 
official  FCA  documents  authorized  by 
the  Chairman  to  be  released  under  this 
subpart  will  be  provided  upon  request, 

36.  Section  602.288  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§602.288    Responses  to  demands  served 
on  FCA  employees.- 

(b)  When  authorization  to  testify  or  to 
produce  documents  has  not  been 
granted  by  the  Chairman.  FCA  counsel 
shall  provide  the  party  issuing  the 
demand  or  the  court  with  a  copy  of  the 
regulations  contained  in  this  subpart 
and  shall  inform  the  party  issuing  the 
demand  or  the  court  that  the  employee 
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upon  whom  the  demand  has  been  made 
is  prohibited  from  testifying  or 
producing  documents  without  the  prior 
approval  of  the  Chairman. 

(c]  If  the  court  rules  that  the  demand 
must  be  complied  with  irrespective  of 
instructions  from  the  Chairman  not  to 
produce  the  documents  or  disclose  the 
information  sought,  the  FCA  employee 
upon  whom  the  demand  has  been  made 
shall  respectfully  decline  to  comply  with 
the  demand. 
***** 

37.  Section  602.289  is  revised  to  read 
as  follows: 

§  S02  289    Responses  to  demands  servsd 
on  non-FCA  wnployMs  or  sntitiM. 

(a)  FCA  reports  of  examinations  or 
such  other  reports  generated  or  adopted 
by  the  FCA,  or  any  documents  related 
thereto  are  the  property  of  the  FCA  and 
are  not  to  be  disclosed  to  any  person 
without  the  FCA's  consent. 

(b)  If  any  person  who  has  possession 
of  an  FCA  report  of  examination  or  such 
other  report  generated  or  adopted  by  the 
FCA,  or  any  documents  related  thereto 
is  served  with  a  demand  in  a  legal 
proceeding  directing  that  person  to 
produce  such  FCA  documents  or  to 
testify  with  respect  thereto,  such  person 
shall  immediately  notify  the  FCA 
General  Counsel  of  such  service,  of  the 
testimony  and  described  documents  in 
the  demand,  and  of  all  relevant  facts. 
Such  person  shall  also  object  to  the 
production  of  such  documents  or 
information  contained  therein  on  the 
basis  that  the  documents  are  the 
property  of  the  FCA  and  cannot  be 
released  without  FCA's  consent  and  that 
their  production  must  be  sought  from  the 
FCA  following  the  procedures  set  forth 
in  §  602.283  (b)  and  (c)  and  i  602.286(b) 
of  this  part. 

PART  603— PRIVACY  ACT 
REGULATIONS 

38.  The  authority  citation  for  Part  603 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  2243.  2252. 

39.  Section  603.300  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to 
read  as  follows: 

§  603.300    Purpose  and  scope. 

(a)  This  part  is  published  by  the  Farm 
Credit  Administration  pursuant  to  the 
Privacy  Act  of  1974  (Pub.  L  93-579, 5 
U.S.C  552a)  which  requires  each 
Federal  agency  to  promulgate  rules  to 
establish  procedures  for  notification  and 
disclosure  to  an  indiAridual  of  agency 
records  pertaining  to  that  person,  and 
for  review  of  such  records. 


(1)  Personnel  and  employment  records 
maintained  by  the  Farm  Credit 
Administration  which  are  not  covered 
by  SS  293.101  through  293.108  of  the 
regulations  of  the  Office  of  Personnel 
Management  (5  CFR  293.101  through 
293.108).  and 
***** 

40.  Section  603.305  is  revised  to  read 
as  follows: 

S  603.305    Definitions. 

For  the  purposes  of  this  part: 

(a)  "Agency"  means  the  Farm  Credit 
Administration. 

(b)  "Individual"  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence; 

(c)  "Maintain"  includes  maintain, 
collect  use,  or  disseminate; 

(d)  "Record"  means  any  item, 
collection,  or  grouping  of  information 
about  an  individual  that  is  maintained 
by  an  agency  including,  but  not  Limited 
to,  that  person's  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history,  and 
that  contains  that  person's  name,  or  the 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  finger  or  voice 
print  or  photograph; 

(e)  "Routine  use"  means,  with  respect 
to  the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  that  is 
compatible  with  the  purpose  for  which  it 
was  collected; 

(f)  "Statistical  record"  means  a  record 
in  a  system  of  records  maintained  for 
statistical  research  or  reporting 
purposes  only  and  not  used  in  whole  or 
in  part  in  making  any  determination 
about  an  identifiable  individual,  except 
as  provided  by  13  U.S.C  8; 

(g)  "System  of  records"  means  a  group 
of  any  records  under  the  control  of  any 
€igency  from  which  information  is 
retrieved  by  the  name  of  an  individual 
or  by  some  identifying  number,  symbol 
or  other  identifying  particular  assigned 
to  the  individual. 

41.  Section  603.310  is  revised  to  read 
as  follows: 

§  603.310    Procedures  for  requests 
pertaining  to  liNflvldual  records  Ine  record 


(a)  Any  present  or  former  employee  of 
the  Farm  Credit  Administration  seeking 
access  to  that  person's  official  civil 
service  records  maintained  by  the  Farm 
Credit  Administration  shall  submit  a 
request  in  such  manner  as  is  prescribed 
by  the  Office  of  Personnel  Management. 

(b)  Individuals  shall  submit  dieir 
requests  in  writing  to  the  Privacy  Act 
Officer,  Office  of  Congressional  and 
Public  Affairs,  Farm  Credit 
Administration,  McLean,  Virginia  22102- 


5090,  when  seeking  to  obtain  from  the 
Farm  Oedit  Administration: 

(1)  Notification  of  whether  the  agency 
maintains  a  record  pertaining  to  that 
person  in  a  system  of  records: 

(2)  Notification  of  whether  the  agency 
has  disclosed  a  record  for  which  an 
accounting  of  disclosure  is  required  to 
be  maintained  and  made  available  to 
that  person; 

(3)  A  copy  of  a  record  pertaining  to 
that  person  or  the  accounting  of  its 
disclosure; 

(4)  Hie  review  of  a  record  pertaining 
to  that  person  or  the  accounting  of  its 
disclosure.  The  request  shall  state  the 
full  name  and  address  of  the  individual, 
and  identify  the  system  or  systems  of 
records  beheved  to  contain  the 
information  or  record  sought. 

42.  Section  603.315  is  revised  to  read 
as  follows: 

S603J15    Tlmee,  places,  and  requirements 
TOT  raennncaiion  of  woiviguis  marang 


The  individual  making  written 
requests  for  information  or  records 
ordinarily  will  not  be  required  to  verify 
that  person's  identity.  The  signature 
upon  such  requests  shall  be  deemed  to 
be  a  certification  by  the  requester  that 
he  or  she  is  the  individual  to  whom  the 
record  pertains,  or  the  parent  of  a  minor, 
or  the  duly  appointed  legal  guardian  of 
the  individual  to  whom  the  record 
pertains.  The  Privacy  Act  Officer, 
however,  may  require  such  additional 
verification  of  identity  in  any  instance  in 
which  the  Privacy  Act  Officer  deems  it 
advisable. 

43.  Section  603.320  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(3),  (b),  (c),  and  (d)  to  read  as 
follows: 

§603^20    IMsdoaure  Of  requested 
mormnon  io  inuvMuaK. 

(a)  The  Privacy  Act  Officer  shall, 
within  a  reasonable  period  of  time  after 
the  date  of  receipt  of  a  request  for 
information  of  records: 


(3)  Notify  the  requester  that  fees  for 
reproducing  copies  of  records  may  be 
charged  as  provided  in  S  603.345  of  this 
part. 

(b)  If  access  to  a  record  is  denied 
because  the  information  therein  has 
been  compiled  by  the  Farm  Credit 
Administration  in  reasonable 
anticipation  of  a  civil  or  criminal  action 
proceeding,  the  Privacy  Act  Officer  shall 
notify  the  requester  of  that  person's  right 
to  judicial  appeal  under  5  U.S.C.  552a(g). 

(c)(1)  If  access  to  a  record  is  granted, 
the  requester  shall  notify  the  Officer 
whether  the  requested  record  is  to  be 
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copied  and  mailed  to  the  requester  or 
whether  the  record  is  to  be  made 
available  for  personal  inspection. 

(2)  A  requester  who  is  an  individual 
may  be  accompanied  by  an  individual 
selected  by  the  requester  when  the 
record  is  disclosed,  in  which  case  the 
requester  may  be  required  to  furnish  a 
written  statement  authorizing  the 
discussion  of  the  record  in  the  presence 
of  the  accompanying  person. 

(d]  If  the  record  is  to  be  made 
available  for  personal  inspection,  the 
requester  shall  arrange  with  the  Privacy 
Act  Officer  a  mutually  agreeable  time  in 
the  offices  of  the  Farm  Credit 
Administration  for  inspection  of  the 
record. 

44.  Section  603.325  is  revised  to  read 
as  follows: 

S603J25    Special  procedurM  for  medical 
records. 

Medical  records  in  the  custody  of  the 
Farm  Credit  Administration  which  are 
not  subject  to  Office  of  Personnel 
Management  regulations  shall  be 
disclosed  either  to  the  individual  to 
whom  they  pertain  or  that  person's 
authorized  or  legal  representative  or  to  a 
licensed  physician  named  by  the 
individual. 

45.  Section  603.330  is  revised  to  read 
as  follows: 


§603.330 
racord. 


Request  for  amendment  to 


(a)  If,  after  disclosure  of  the  requested 
information,  an  individual  believes  that 
the  record  is  not  accurate,  relevant, 
timely,  or  complete,  that  person  may 
request  in  writing  that  the  record  be 
amended.  Such  a  request  shall  be 
submitted  to  the  Privacy  Act  Officer  and 
shall  contain  identification  of  the  system 
of  records  and  the  record  or  information 
therein,  a  brief  description  of  the 
material  requested  to  be  changed,  the 
requested  change  or  changes,  and  the 
reason  for  such  change  or  changes. 

(b)  The  Privacy  Act  Officer  shall 
acknowledge  receipt  of  the  request 
within  10  days  (excluding  Saturdays. 
Sundays,  and  legal  holidays)  and,  if  a 
determination  has  not  been  made, 
advise  the  individual  when  that  person 
may  expect  to  be  advised  of  action 
taken  on  the  request.  The 
acknowledgment  may  contain  a  request 
for  additional  information  needed  to 
make  a  determination. 

46.  Section  603.335  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 


§  603.335    Agency  review  of  request  for 
amendment  of  record. 

Upon  receipt  of  a  request  for 
amendment  of  a  record,  the  Privacy  Act 
Officer  shall: 
*        •        •        «        * 

(b)  Inform  the  individual  in  writing  of 
refusal  to  amend  the  record  and  of  the 
reasons  therefor,  and  advise  that  the 
individual  may  appeal  such 
determination  as  provided  in  |  603.340 
of  this  part. 

47.  Section  603.340  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§603.340  App«Bl  of  an  initial  adverse 
determination  of  a  request  to  amend  a 
record. 

(a)  Not  more  than  10  days  (excluding 
Saturdays,  Sundays,  and  legal  holidays) 
after  receipt  by  an  individual  of  an 
adverse  determination  on  the 
individual's  request  to  amend  a  record 
or  otherwise,  the  individual  may  appeal 
to  the  Director,  Office  of  Administration. 

(b)  The  appeal  shall  be  by  letter, 
mailed  or  dehvered  to  the  Director. 
Office  of  Administration,  Farm  Credit 
Administration,  McLean,  Virginia  22102- 
5090.  The  letter  shall  identify  the  records 
involved  in  the  same  manner  they  were 
identified  to  the  Privacy  Act  Officer, 
shall  specify  the  dates  of  the  request 
and  adverse  determination,  and  shall 
indicate  the  expressed  basis  for  that 
determination.  Also,  the  letter  shall 
state  briefly  and  succinctly  the  reasons 
why  the  adverse  determination  should 
be  reversed. 

(c)  The  review  shall  be  completed  and 
a  final  determination  made  by  the 
Director  not  later  than  30  days 
(excluding  Saturdays,  Sundays,  and 
legal  holidays)  from  receipt  of  the 
request  for  such  review,  unless  the 
Director  extends  such  30-day  period  for 
good  cause.  If  the  30-day  period  is 
extended,  the  individual  shall  be 
notified  of  the  reasons  therefor. 

(d)  If  the  Director  refuses  to  amend 
the  record  in  accordance  with  the 
request,  the  individual  shall  be  notified 
of  the  right  to  file  a  concise  statement 
setting  forth  that  person's  disagreement 
with  the  final  determination  and  that 
person's  right  under  5  U.S.C. 
552a(g)(l)(A)  to  a  judicial  review  of  the 
final  determination. 


PART  604— FARM  CREDIT 
ADMINISTRATION  BOARD  MEETINGS 

48.  The  authority  citation  for  Part  604 
is  revised  to  read  as  follows: 


Authority:  12  U.S.C.  2243,  2252. 


49.  The  title  of  Part  604  is  revised  to 
read  as  follows: 

PART  604— FARM  CREDIT 
ADMINISTRATION  BOARD  MEETINGS 

§604.300    [Redesignated  as  604.400] 

50.  Section  604.300  is  redesignated  as 
§  604.400  amd  revised  to  read  as 
follows: 

§604.400    DefinitiOfW. 

For  purposes  of  this  part: 

(a)  "Agency"  means  the  Farm  Credit 
Administration. 

(b)  "Board"  means  the  Farm  Credit 
Administration  Boffl-d. 

(c)  "Exempt  meeting"  and  "exempt 
portion  of  a  meeting"  mean, 
respectively,  a  meeting  or  that  part  of  a 
meeting  designated  as  provided  in 

§  604.430  of  this  part  as  closed  to  the 
public  by  reason  of  one  or  more  of  the 
exemptive  provisions  listed  in  §  604.420 
of  this  part. 

(d)  "Meeting"  means  the  deUberations 
of  at  least  two  (quorum)  members  of  the 
Board  where  such  deliberations 
determine  or  result  In  joint  conduct  or 
disposition  of  official  Farm  Credit 
Administration  business. 

(e)  "Member"  means  any  one  of  the 
members  of  the  Board. 

(f)  "Open  meeting"  means  a  meeting 
or  portion  of  a  meeting  which  is  not  an 
exempt  meeting  or  an  exempt  portion  of 
a  meeting. 

(g)  "Public  observation"  means  the 
right  of  any  member  of  the  pubUc  to 
attend  and  observe,  but  not  participate 
or  interfere  in  any  way  in.  an  open 
meeting  of  the  Board,  within  the  limits  of 
reasonable  and  comfortable 
accommodations  made  available  for 
such  purpose  by  the  Farm  Credit 
Administration.        , 

§604.305    [RedMignitad  as  §  604.405] 

51.  Section  604.305  is  redesignated  as 
§  604.405  and  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  604.405    Notice  of  public  observation. 

(b)  Notice  of  intention  to  exercise  the 
right  of  public  observation  may  be  given 
in  writing,  in  person,  or  by  telephone  to 
the  official  designated  in  §  604.440  of 
this  part. 


§604.310    [RedMignated] 

52.  Section  604.310  is  redesignated  as 
§  604.410  and  revised  to  read  as  follows: 

§604.410    Scop*  of  application. 

The  provisions  of  this  part  apply  to 
meetings  of  the  Board,  and  do  not  apply 
to  conferences  or  other  gatherings  of 
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employees  of  the  Farm  Credit 
Administration  who  meet  or  join  with 
others,  except  at  meetings  of  the  Board, 
to  dehberate  official  agency  business. 

§604.315    [Redesignated  as  $604,415] 

53.  Section  604.415  is  redesignated  as 
§  604.315  and  revised  to  read  as  follows: 

§  604.415    Open  meetings. 

Every  meeting  and  portion  of  a 
meeting  of  the  Board  shall  be  open  to 
public  observation  unless  the  Eioard 
determines  that  such  meeting  or  portion 
of  a  meeting  will  involve  the  discussion 
of  matters  which  are  within  one  or  more 
of  the  exemptive  provisions  listed  in 
S  604.420  of  this  part,  and  that  the  public 
interest  is  not  served  by  the  discussion 
of  such  matters  in  an  open  meeting. 

§604.320    [Redesignated  as  §  604.420] 

54.  Section  604.320  is  redesignated  as 
§  604.420  and  revised  to  read  as  follows: 

§  604.420    Exemptive  provisions. 

Except  in  a  case  where  the  Board 
determines  that  the  public  interest 
requires  otherwise,  a  meeting  or  portion 
of  a  meeting  may  be  closed  to  public 
observation  where  the  Board  determines 
that  the  meeting  or  portion  of  the 
meeting  is  likely  to: 

(a)  Disclose  matters  that  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interests  of 
national  defense  or  foreign  policy,  and 

(2)  In  fact  properly  classiHed  pursuant 
to  such  Executive  order 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Farm  Credit  Administration; 

(c)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C  552):  Provided.  That 
such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Establishes  particular  types  of 
matters  to  be  withheld; 

(d)  Disclose  trade  secrets  and 
privileged  or  confidential  commercial  or 
financial  information  obtained  from  a 
person; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy; 

(g)  Disclose  investigator  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would: 


(1]  Interfere  with  enforcement 
proceedings; 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(3]  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(4)  Disclose  the  identity  of  a 
conHdential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Disclose  information  contained  in 
or  related  to  examination,  supervision, 
operating,  or  condition  reports  prepared 
by,  on  behalf  of,  or  for  the  use  of  the 
Farm  Credit  Administration; 

(i)  Disclose  information  the  premature 
disclosure  of  which  would: 

(1)  Significandy  endanger  the  stability 
of  any  Farm  Credit  System  institution, 
including  banks,  associations,  service 
organizations,  or  the  Capital 
Corporation;  or 

(2)  Be  likely  to  significandy  frustrate 
implementation  of  a  proposed  action  of 
the  Farm  Credit  Administration: 
Provided,  said  Administration  has  not 
already  disclosed  to  the  public  the 
content  or  nature  of  its  proposed  action, 
or  is  not  required  by  law  to  make  such 
disclosure  on  its  own  initiative  prior  to 
taking  final  action  on  such  proposal;  or 

[j]  Specifically  concern  participation 
by  the  Farm  Credit  Administration  in  a 
civil  action  or  proceeding  otherwise 
involving  a  determination  on  the  record 
before  an  opportunity  for  a  hearing. 

§604.325    [Redesignated  as  §604.425] 

55.  Section  604.325  is  redesignated  as 
S  604.425  and  amended  by  revising 
paragraphs  [a]  and  (c)  to  read  as 
follows: 

§  604.425    Announcement  of  meetings. 

(a)  The  Board  meets  in  the  offices  of 
the  Farm  Credit  Administration, 
McLean,  Virginia  22102-5090,  on  the  first 
Tuesday  of  each  month. 

(c)  At  the  earliest  practicable  time, 
which  is  estimated  to  be  not  later  than  8 
days  before  the  beginning  of  a  meeting 
of  the  Board,  the  Farm  Credit 
Administration  shall  make  available  for 
public  inspection  by  posting  notice  on 
its  public  notice  board  in  its  offices,  or 
pursuant  to  telephonic  or  written 
requests,  the  time,  place,  and  subject 
matter  of  the  meeting  except  to  the 


extent  that  such  information  is  exempt 
from  disclosure  under  the  provisions  of 
§  604.420  of  diis  part. 

§604.330    [Redesignated  as  §  604.430] 

56.  Section  604.330  is  redesignated  as 
S  604.430  and  amended  by  revising 
paragraphs  (a]  and  (c)  to  read  as 
follows: 

§604.430    Ctosure  of  meetings. 

(a)  A  majority  of  the  meetings  or 
portions  of  a  majority  of  the  meetings  of 
the  board  are  exempt  by  reason  of 
S  604.420  (d),  (h),  (i)(l].  or  [j)  of  this  part 
An  exempt  meeting  or  an  exempt 
portion  of  a  meeting  shall  be  closed  to 
the  public  when  at  least  two  members  of 
the  Board  vote  by  a  recorded  vote  of  the 
Board  at  the  beginning  of  the  exempt 
meeting  or  exempt  portion  of  a  meeting 
to  close  such  meeting  or  such  exempt 
portion,  and  the  General  Counsel,  Farm 
Credit  Administration,  publicly  certifies 
that,  in  his  or  her  opinion,  the  meeting  or 
portion  of  the  meeting  may  be  closed  to 
the  pubUc  stating  each  relevant 
exemptive  provision  listed  in  %  604.420 
of  this  part. 
***** 

(c)  A  copy  of  the  certification  of  the 
General  Counsel,  together  with  a 
statement  from  the  presiding  officer  of 
the  meeting  setting  forth  the  time  and 
place  of  an  exempt  meeting  or  an 
exempt  portion  of  a  meeting  which  was 
closed  and  the  persons  present,  shall  be 
retained  by  the  Farm  Credit 
Administration  for  a  period  of  at  least  2 
years  after  the  date  of  such  closed 
meeting  or  closed  portion  of  a  meeting. 

§604.335    [Redesignated  as  §  604.435] 

57.  Section  604.335  is  redesignated  as 
S  604.435  and  amended  by  revising 
paragraphs  (a],  (c),  (d),  and  (e)  to  read 
as  follows: 

§  604.435    Record  of  ciosed  meetings  or 
closed  portion  of  a  meeting. 

(a)  The  Farm  Credit  Administration 
shall  maintain  a  complete  transcript  or 
electronic  recording  adequate  to  record 
fully  the  proceedings  of  each  closed 
meeting  or  closed  portion  of  a  meeting, 
except  that  in  the  case  of  a  meeting  or 
portion  of  a  meeting  closed  to  the  public 
pursuant  to  §  604.420  (d).  (h),  (i)(l),  or  (j) 
of  this  part  the  Farm  Credit 
Administration  shall  maintain  either 
such  transcript  recording,  or  a  set  of 
minutes. 
***** 

(c)  The  Farm  Credit  Administration 
shall  promptly  make  available  to  the 
public,  in  its  offices,  the  transcript, 
electronic  recording,  or  minutes,  of  the 
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discussion  of  any  item  on  the  agenda  of 
a  closed  meeting,  or  closed  portion  of  a 
meeting,  except  for  such  item  or  Items  of 
discussion  which  the  Faim  Credit 
Administration  determines  to  contain 
infonnation  which  may  be  withheld 
under  9  604.420  of  this  part.  Capiea  tA 
such  tianscript  or  minutes,  or  a 
transcription  of  such  recording 
disclosing  the  identity  of  each  speaker, 
shall  be  furnished  to  any  person  at  the 
actual  cost  of  duplication  or 
transcription. 

(d)  The  Farm  Credit  Administration 
shall  maintain  a  complete  verbatim  copy 
of  the  transcript,  a  complete  copy  of  the 
minutes,  or  a  complete  electronic 
recording  of  each  closed  meeting  or 
closed  portion  of  a  meeting  for  a  period 
of  2  years  after  the  date  of  such  dosed 
meeting  or  closed  portion  of  a  meeting. 

(e)  All  actions  required  or  permitted 
by  this  section  to  be  undertaken  by  the 
Farm  Credit  Administration  shall  be  by 
or  under  the  authority  of  the  Director. 
Office  of  Administration. 

§604.340    [Redesignated  as  }  604.440] 

58.  Section  604.340  is  redesignated  as 
S  604.440  and  revised  to  read  as  follows: 

§  604.440    Requests  for  infonnation. 

Requests  to  the  Farm  Credit 
Administration  for  information  about 
the  time,  place,  and  subject  ma.tter  of  a 
meeting,  whether  it  or  any  portion 
thereof  is  closed  to  the  public,  and  any 
requests  for  copies  of  the  transcript  or 
minutes,  or  of  a  transcript  of  an 
electronic  recording  of  a  closed  meeting, 
or  closed  portion  of  a  meeting,  to  the 
extent  not  exempt  from  disclosure  by 
the  provisions  of  §  604.420  of  this  part, 
shall  be  addressed  to  the  Director, 
Office  of  Administration.  Farm  Credit 
Administration,  McLean,  Virgmia  22102- 
5090. 

PART  61 1-ORGANIZATION 

59.  The  authority  citation  for  Part  811 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  H  2031.  2091.  2182. 
2183,  2216-2216k,  2243,  2244,  2250,  2252. 

Subpart  A— Introduction 

60.  Section  611.100  is  revised  to  read 
as  follows: 

S  611.100    TTie  Farm  Credit  Act 

The  Farm  Credit  Act  of  1971,  Pub.  L. 
92-181.  approved  £)ecembtf  10, 1971. 
recodified  and  replaced  the  prior  laws 
under  which  the  Farm  Credit 
Administration  and  the  institutions  of 
the  Farm  Credit  System  were  organized 
and  operated.  The  prior  laws,  which 
were  repealed  and  superseded  by  the 


Dtstvict  name 


Tofiitory 


BaWmera.. 
Cakmbia.. 
Jackson 


SLLouis.. 
St  Paul ... 


Omaha. 
Wictiita. 


Tmaa.- 

SaaamentQ.. 

Spakana 


Mama,  Now  Hampahita.  Vm- 
mont  Mainafhinain. 

Rhode  Island,  Coonactlcu«, 
New  YorK  New  Jersey. 

PennsylMraa.  nUawDii. 

Maryland.  Virginia.  West 
Virginia,  District  of  Colum- 
bia. Puerto  Rk». 

North  Carolina.  South  Caroli- 
na, Georgia.  Ftohda. 

Ohw,  Indiana.  Kantitdry.  Tan- 


Alabama,  Iklississippt,  Loiisi- 
ana. 

Illinois.  Missouii.  Artiansas. 

Michigan.  Wisconsin,  Minns- 
sola,  North  Oahota. 

Iowa.  Nebraska,  South 
Dakota.  Wywnine. 

Oklahoma.  Kansas.  CokMdo. 
New  Mexico. 

Texas. 

CaMomia.  Newada.  Utah.  An. 
zona.  Hawaii. 

Waslwtglon.  Oragon.  Man. 
tana.  Uaho,  Alaska. 


InL^A'A^cf  '^""?!iS  section  5.40(a)  Subpart  E-Farm  Oadit  Districts 

of  the  Act.  Section  5.40CbJ  retained  the 

effectiveness  of  the  existing  regulations  ^3-  Subpart  E  consisting  of  5  611.500  is 

of  the  Farm  Credit  Administration  and  revised  to  read  as  follows: 

the  Farm  Credit  System,  the  institutions'  s  si  i  soo    dlmci  t.,rit«ri.. 

charters,  bylaws,  resolutions,  stock  *  %l^,  •.  i^   '       T  .  . 

classifications,  policies,  and  elections  r-  ^he  United  States  is  divided  into  12 

until  superseded,  modified,  or  replaced  *^     •    ''  ^^^^ti.  The  designation 

under  the  authority  of  the  Act.  The  Farm  territory  comprising  each  district 

Credit  Act  Amendments  of  1980.  Pub.  L.  ^'^  "'  ^""""^'^ 

96-592.  amended  the  Farm  Credit  Act  of  r-— — 

1971,  effective  December  24. 1980.  The  ° 

Farm  Credit  Amendments  Act  of  1985,  i 

Pub.  L.  99-205,  amended  the  Farm  Credit 
Act  cf  1971,  effective  December  23, 1985. 

All  references  to  "the  Act"  in  this  part  2 

shall  be  deemed  to  be  references  to  the 
Farm  Credit  Act  of  1971,  as  amended. 

All  obligations  and  contracts  under  the  ^ 

prior  laws  remain  enforceable  unless  * 

and  until  modified  by  the  Act. 

Subparts  B  and  C— [Reserved]  « 

61.  Subpart  B  consisting  of  §  811.200  ^ 
and  Subpart  C  are  removed  and  g 
reserved. 

10 

Subpart  D— The  Farm  Credit  System 

'  12 

62.  Section  611.400  is  amended  by  

revising  paragraph  (a)  to  read  as 
follows: 

§  6 1 1 .400    System  organization. 

(a)  The  Farm  Credit  System  includes 
the  Federal  land  banks,  the  Federal  land 
bank  associations,  the  Federal 
intermediate  credit  banks,  the 
production  credit  associations,  the 
banks  for  cooperatives,  service 
corporations  authorized  by  section  4.25 
of  the  Act.  unincorporated  service 
organizations  formed  pursuant  to 
agreements  authorized  by  5.6(a)(5)  of  the 
Act,  and  the  Farm  Credit  System  Capital 
Corporation.  Each  institution  is 
chartered  by  the  Farm  Credit 
Administration.  Bach  of  the  banks, 
associations,  service  corporations,  and 
the  Capital  Corporation  is  an 
instrumentality  of  the  United  States, 
created  to  carry  out  the  congressional 
policy  and  objectives  of  the  Act.  These 
institutions  are  subject  to  the 
examination,  supervision,  and  regulation 
of  the  Farm  Credit  Administration.  Each 
bank  has  immediste  supervisory 
responsibility  over  its  respective 
associations  in  its  district.  The  banks 
which  are  stockholders  of  a  service 
corporation  have,  through  their  boards 
of  directors,  immediate  supervisory 
responsibility  oveff  the  service 
corporation. 


Subpart  F— General  Rules  for  ttie 
Districts 

64.  Section  611.1000  is  revised  to  read 
as  follows: 

§611.1000    Organization— district  boards 
of  directors. 

(a)  Each  Farm  Credit  district  shall 
have  a  district  board  of  directors 
composed  of  seven  members,  nominated 
and  elected  as  provided  in  section  5.2  of 
the  Act  Limitations  on  the  eligibility 
and  term  of  office  on  the  district  board 
are  specified  in  section  5.1  of  the  Act 
The  district  board  may  adopt  additional 
eligibility  requirements,  such  as  an  age 
limitation  of  a  number  of  successive 
terms  for  which  a  director  will  be 
eligible  to  serve.  The  members  of  each 
Farm  Credit  district  board  of  directors 
shall  operate  as  a  single  policymaking 
board.  They  also  serve  as  the  boards  of 
directors  of  the  Federal  land  bank,  the 
Federal  intermediate  crexiit  bank,  and 
the  bank  for  cooperatives  in  their 
respective  districts.  In  neither  capacity 
may  board  members  engage  in 
management  functions.  Whether  acting 
as  the  board  of  directors  for  the  district 
or  ex  officio  as  the  boards  for  the 
district  banks,  they  ate  responsible  for 
coordinating  the  policies  and  functicms 
of  the  banks  and  associations  so  that 
they  complement  the  other  instituticHis 
in  the  district. 
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(b)  As  provided  In  section  3.2  of  the 
Act,  the  Central  Bank  for  Cooperatives 
has  a  separate  board  of  directors  of  not 
more  than  13  members,  one  elected  by 
each  district  board  and  a  member-at- 
large  appointed  by  the  Farm  Credit 
Administration.  The  powers,  duties, 
responsibilities,  and  limitations  of  the 
Central  Bank  board  are  comparable  to 
those  of  the  district  board  acting  ex 
officio  as  the  board  of  directors  of  the 
district  bank  for  cooperatives.  In 
interpreting  these  regulations,  the  terms 
"district  board"  and  "bank  board"  shall 
also  be  read  to  mean  the  Central  Bank 
board,  and  the  terms  "board  member," 
"district  board  member"  and  "bank 
board  member,"  or  "director"  shall  also 
be  read  to  mean  Central  Bank  board 
member.  The  principal  purpose  of  the 
Central  Bank  is  to  participate  in  loans 
with  the  district  banks  for  cooperatives. 

65.  Section  611.1010  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§611.1010    Powers, duties. and 

responsit>iiities. 

•         *         ♦         «         * 

(i)  Consider  recommendations  made 
in  examination  reports  and  take 
appropriate  corrective  actions,  as 
determined  by  the  board  or  as  required 
by  the  Farm  Credit  Administration.  If 
the  district  board  fails  to  implement  the 
corrective  actions  required  by  the  Farm 
Credit  Administration,  the  Farm  Credit 
Administration  may  direct  action  as  it 
deems  appropriate  to  enforce 
compliance,  including  undertaking  an 
enforcement  action  as  provided  in  Part 
C,  Title  V,  of  the  Act,  or  taking  such 
other  action  as  the  Farm  Credit 
Administration  is  permitted  by  law  to 
undertake. 


Subpart  Q— Mergers,  Consolidations, 
and  Charter  Amendments  of 
Associations 

66.  Section  611.1120  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§611.1120    Gerwral  auttKMlty. 

***** 

(b)  The  Farm  Credit  Administration 
may  make  changes  in  the  charter  of  an 
association  as  may  be  requested  by  that 
association  and  approved  by  the  Farm 
Credit  Administration  pursuant  to 

§  611.1121  of  this  part. 

(c)  The  Farm  Credit  Administration 
may,  by  order  of  the  Chairman  and  on 
its  own  initiative,  make  changes  in  the 
charter  of  a  Federal  land  bank 
association  or  a  production  credit 
association  where  the  Chairman 
determines  that  the  change  is  necessary 


for  the  accomplishment  of  the  purposes 
of  the  Act 

Subpart  H— Rules  for  Inter-System 
Fund  Transfers 

67.  Section  611.1130  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  61 1.1 130    Inter-System  transfer  of  funds 

and  equities. 

***** 

(d)  A  direction  by  the  FCA  for  a 
transfer  of  funds  or  equities  pursuant  to 
this  section  shall  be  signed  by  the 
Chairman  and  shall  establish  the 
amount,  timing,  duration,  repayment, 
and  other  terms  of  assessments 
necessary  to  accomplish  such  transfer, 
taking  into  consideration  the  Hnancial 
condition  of  each  institution  to  be 
assessed.  Where  the  FCA  directs  a 
transfer  of  funds  or  equities  between 
associations  under  paragraph  (c]  (1)  or 
(2)  of  this  section,  it  may  authorize  the 
district  bank  in  which  such  associations 
are  stockholder  to  accomplish  the 
necessary  assessments  through  debits 
and  credits  to  the  accounts  of  the  bank. 

Subpart  I— Service  Organizations 

68.  Section  611.1135  is  amended  by 
revising  paragraphs  (a),  (b)(2).  (b)(7),  (c). 
(d)(1)  introductory  text.  (d)(l)(iv),  (d)(2), 
and  (e)  to  read  as  follows: 

§611.1135    Incorporation  of  service 
organizations. 

(a)  General.  Any  Farm  Credit  bank(s) 
may  organize  a  corporation  to  perform, 
for  or  on  behalf  of  die  bank(8),  any 
function  or  service  that  the  bank(s)  is 
authorized  to  perform  under  the  Act  and 
the  regulations,  except  extending  credit 
and  providing  the  sale  of  insurance 
services.  The  bank(8)  wishing  to 
organize  such  a  corporation  shall  submit 
an  application  to  the  Farm  Credit 
Administration  according  to  the 
application  requirements  of  paragraph 
(b)  of  this  section.  If  the  proposal  meets 
the  requirements  of  the  Act,  the 
regulations,  and  any  other  conditions 
which  the  Chairman  may  impose,  the 
Chairman  may  issue  a  charter  for  the 
service  corporation  making  it  a  federally 
chartered  instrumentaUty  of  the  United 
States.  Such  service  corporation  shall  be 
subject  to  examination,  supervision,  and 
by  die  Farm  Credit  Administration.  Only 
Farm  Credit  banks  are  eligible  to 
become  stockholders  in  such  a 
corporation.  Each  bank  shall  be  eligible 
to  become  a  stockholder  of  each  service 
corporation  organized  under  this 
section. 

(b)  *  *  * 


(2)  A  request  signed  by  the 
president(8)  of  the  organizing  bank(s)  to 
the  Chairman  of  the  Farm  Credit 
Administration  to  issue  a  charter, 
supported  by  a  detailed  statement 
demonstrating  the  need  and  the 
justification  for  the  proposed  entity. 

(7)  Any  other  supporting 
documentation  as  may  be  requested  by 
the  Chairman  of  the  Farm  Credit 
Administration. 

(c)  Approval.  The  Chairman  may 
condition  the  issuance  of  a  charter  as  he 
deems  appropriate  and  for  good  cause 
may  deny  the  application.  Upon 
approval  by  the  Chairman  of  a 
completed  application,  which  shall  be 
kept  on  file  at  the  Farm  Credit 
Administration,  the  Chairman  shall 
issue  a  charter  for  the  service 
corporation  which  shall  thereupon 
become  a  corporate  body  and  a  Federal 
instrumentality. 

(d)  *  *  • 

(1)  The  board  of  directors  of  the 
corporation  may  request  that  the 
Chairman  amend  the  articles  of 
incorporation  by  sending  with  its 
request  a  certiHed  resolution  of  the 
board  of  directors  of  the  service 
corporation  and  stating: 
***** 

(iv)  That  the  requisite  shareholder 
approval  has  been  obtained  The  request 
shall  be  subject  to  the  approval  of  the 
Chairman  as  stated  in  paragraphs  (a) 
and  (c)  of  this  section. 

(2)  The  Chairman  may  at  any  time 
make  any  and  all  changes  in  the  articles 
of  incorporation  of  a  service  corporation 
that  he  deems  necessary  and 
appropriate  for  the  accomplishment  of 
the  purposes  of  the  Act. 

(e)  Amendment  of  bylaws. 
Amendments  of  the  bylaws  of  a  service 
corporation  shall  require  prior  approval 
of  the  Chairman. 

Subpart  L— Liquidation  of 
Associations 

69.  Section  611.1168  is  revised  to  read 
as  follows: 

§611.1168    nnaldisciwrge  and  release  of 
receiver. 

The  association  shall  continue  as  an 
association  chartered  in  accordance 
with  the  Act  until  such  time  as  the 
liquidation  has  been  completed  and  the 
charter  of  the  association  has  been 
canceled  by  the  Chairman  of  the  Farm 
Credit  Administration.  When  the 
receiver  recommends  final  distribution 
of  assets  or  is  otherwise  relieved  of  its 
duties  by  the  Farm  Credit 
Administration,  the  receiver  shall  file 
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with  the  Farm  Credit  Adminiatratian  a 
detailed  report  in  a  form  satisfactory  to 
the  Farm  Q«dit  Adnutistratioii.  Upon 
Hnal  liquidation  of  the  leGeivership  at 
when  the  receiver  coaiplete*  or  » 
otherwise  relieved  of  its  duties,  the 
receivership  shall  be  examined  and 
audited  pursuant  to  S  617.7000  of  this 
chapter.  The  receiver's  accounts  shall 
thereupon  be  approved  or  disapproved, 
and  if  approved,  the  receiver  shall 
thereby  be  compfetely  and  finally 
released.  The  records  of  the  receivership 
shall  be  stored  and  mamtained  in  the 
maraiw  directed  by  die  Farm  Credit 
Administration. 

Subpart  M-UquhMlon  of  Banks 

70.  Section  611.1174  is  amended  by 
revising  paragraphs  (c)  and  (d)(5)  to 
read  as  follows: 


§611.1174    CrMHtor^cWim 
of 


and  priority 


(c)  Except  for  any  consolidated  or 
Systemwidc  bonds  issued  on  bdialf  of  a 
bank  which  are  assumed  by  one  or  more 
other  banks  of  the  System,  when  a  bank 
is  placed  in  receivership  the  Chairman 
shall  assign  such  bank's  primary 
liability  (as  that  term  is  used  in  12  U.S.C. 
2155(a))  on  bonds  to  the  other  banks  of 
the  System  in  accordance  with  12  U.S.C. 
2155(a)  as  of  the  date  of  the  appointment 
of  the  receiver.  Upon  such  assignment 
the  assignee  banks  shall  acquire  rights 
to  and  title  in  such  assets  of  the  bank  as 
shall  be  eligible  and  available  as 
collateral  under  12  U.S.C.  2154(b)  up  to 
an  aggregate  value  equal  to  the  total 
amoimt  of  the  bonds  so  assigned,  with 
priority  of  claims  as  provided  in 
paragraph  (d)  of  this  section. 

(d)  *  *  • 

(5)  All  claims  of  holders  of 
consolidated  and  Systemwide  bonds 
and  claims  of  the  other  banks  of  the 
System  related  to  assignments  made  by 
the  Chairman  under  paragraph  (c)  of  this 
section. 


71.  Section  611.1176  is  revised  to  read 
as  foUows: 


nnal  discharge  and  reiease  of 


9611.1176 
receiver. 

The  bank  in  receivership  shall 
continue  as  a  bank  chartered  in 
accordance  with  the  Act  until  such  time 
as  the  liquidation  has  been  completed 
and  the  charter  of  the  bank  has  been 
canceled  by  the  Chairman  of  the  Farm 
Credit  Administration.  When  the 
receiver  reconunends  final  distribution 
of  assets  or  is  otherwise  relieved  of  its 
duties  by  the  Farm  Credit 
Administration,  the  receiver  shall  file  a 
detailed  report  with,  and  in  a  form 


satisfactory  to,  the  Farm  Credit 
Administration.  Unless  the  Farm  Credit 
Administration  otherwise  directs,  upon 
final  liquidation  of  the  receivership  or 
when  the  receiver  completes  or  is 
otherwise  relieved  of  its  duties,  the 
receivership  shall  be  examined  and 
audited  pursuant  to  §  617.7090  of  this 
chapter.  The  receiver's  accounts  shall 
thereupon  be  approved  or  disapproved, 
and  if  approved,  the  receiver  shall 
thereby  be  completely  and  finally 
released.  The  records  of  the  receivership 
shall  be  stored  and  maintained  in  the 
manner  directed  by  the  Farm  Credit 
Administration. 

PART  612— PERSONNEL 
ADMINISTRATION 

72.  The  authority  citation  for  Part  612 
is  revised  to  read  as  follows: 

Authority:  12  U.&C.  2243,  2252. 

Subpart  B— Standards  of  Conduct  for 
Directors,  Officers,  and  Employees 

73.  Section  612,2130  is  amended  by 
revising  paragraphs  (p)  and  (t)  to  read  as 
follows: 

§612.2130    DefinWons. 

***** 

(p)  "Service  organization"  means  the 
Farm  Credit  System  Capital 
Corporation,  Federal  Farm  Credit  Banks 
Funding  Corporation,  each  service 
organization  authorized  by  section  4.25 
of  the  Act.  and  each  unincorporated 
service  organization  formed  pursuant  to 
agreements  authorized  by  section  5.6(a) 
of  the  Act. 


^^  (t)  "System  institution"  and 
"institution"  mean  any  bank, 
association,  or  service  organization  in 
the  Farm  Credit  System,  including  the 
Federal  land  banks,  Federal 
intermediate  credit  banks,  banks  for 
cooperatives.  Central  Bank  for 
Cooperatives,  Federal  land  bank 
associations,  production  credit 
associations,  the  Farm  Credit  System 
Capital  Corporation,  the  Federal  Farm 
Credit  Banks  Funding  Corporation,  and 
other  service  organizations. 

74.  Section  612.2150  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

S  612.2150    Employees— prohitiited  acts. 
***** 

(c)  Except  to  the  extent  permitted 
under  bank,  Capital  Corporation,  or 
service  organization  policies  and 
procedures  which  have  been  approved 


by  the  Farm  Credit  Administration 
pursuant  to  §  612.2160  of  this  part,  an 
employee  of  a  System  institution: 
***** 

75.  Section  612.2200  is  amended  by 
revising  the  title  and  paragraph  (a)  to 
read  as  follows: 

§612.2200    Sollcitlna  support  in  election 
polls  for  associatioa  or  district  board 
memliersMp. 

(a)  No  employee  or  agent  of  a  System 
institution  shall  take  any  part,  directly 
or  indirectly,  in  the  nomination  or 
election  of  members  of  a  district 
association,  or  service  organization 
board,  or  make  any  statement  either 
orally  or  in  writing,  which  may  be 
construed  as  intended  to  influence  any 
vote  in  such  designations,  nominations, 
or  elections.  These  provisions  shall  not 
prohibit  employees  or  agents  from 
providing  biographical  and  other 
information  or  engaging  in  other 
activities  pursuant  to  the  district  policies 
and  procedures  for  nominations  and 
elections.  This  paragraph  does  not  affect 
the  right  of  an  employee  or  agent  to 
nominate  or  vote  for  directors  of  an 
institution  in  which  the  employee  or 
agent  is  a  voting  mender. 

76.  Section  612.2220  is  revised  to  read 
as  follows: 


§612.2220    Political  activity. 

(a)  No  oflBcer  or  employee  of  a  System 
institution  shall  hold  public  office  or  be 
a  candidate  for  such  office  unless  the 
employing  institution  has.  after 
investigation  and  consideration  of  all 
facts  involved,  determined  in  writing 
that  such  candidacy  or  holding  of  public 
office  would  not  bring  justified  criticism 
on  the  grounds  of  political  activities  or 
partialities  or  in  any  other  manner 
adversely  affect  die  best  interests  of  the 
institution  or  the  System.  All 
determinations  made  bereimder  shall  be 
reported  to  the  board  of  directors  of  the 
institution  concerned. 

(b)  No  employee  shall  take  an  active 
part  or  issue  pubUc  statements  relatiiq 
to  the  nomination  or  candidacy  of  any 
person  or  participate  in  partisan 
poUtical  campaigns  for  national  or 
statewide  elective  office,  in  any  way 
that  would  implicate  by  support, 
endorsement  or  otherwise,  the 
employee's  coimection  with  the  System 
institution.  This  statement  shall  not  be 
construed  to  prohibit  an  employee  firom 
expressing  personal  opinions  on 
political  affairs  or  candidates  or  making 
voluntary  campaign  ccmbibutions. 
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PART  613— EUOmUTV  AND  SCOPE 
OF  FINANCING 

77.  The  authority  citation  for  Part  613 
is  revised  to  read  as  foUoi 


Authority:  12  U.&C  2243. 2252. 


Subpart  £ 
Lending 


78.  Sectioa  913.3170  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows 


§613.3170    Equalhouains 


(b)  The  po^  ahaO  be  at  least  11  by 
14  mches  in  size,  and  shall  bear  the 
logotype  and  legend  set  forth  in 
S  613il8a(b)  of  this  part  and  the 
following  texb 


WE  DO  BUSINESS  IN  ACCORDANCE 
WITH  THE  PEDERAL  FAIR  HOUSING  LAW 
(TITLE  Vra  OFTIffl  aVlL  RIGHTS  ACT  OP 
1968)  ITIS  ni£GAL.  BBCAU^  OF  RACZ. 
COLOR.  REUGION.  SEX.  OR  NATIONS 
ORIGIN  Ta 

•  Deny  a  loan  for  the  purpose  of 
purchasing,  constmctng,  inpforiiig,  repairing 
or  Riaintaining  a  oweuing  or 

•  DiscrimiiMte  in  fixing  the  amowrt, 
interest  rate,  diiratioa.  applicatiaa 
procedures,  or  irther  terms  or  oonditiow  of 
stichaloaB. 

IF  YOU  BELIEVE  YOU  HAVE  BEEN 
EMSCRIMINAIED  AGAINST  UNDER  THIS 
LAW,  YOU  MAY  SEK)  A  0OMFLA04T  TO: 
Assistant  Secretary  for  Fair  HoasiBg  and 

Equal  Opportmity,  Depaitmenl  et  Housing 

and  Urbaa  Devektpment  Washington,  DC 

20410 

or 

Farm  Credit  Administration,  McLean.  VA 
22102-SOBO 

WE  ALSO  DO  BUSINESS  IN  ACCORDANCE 
WITH  THE  EQUAL  CREMT 
OPPORTUNITY  ACT" 
mS  ILLEGAL  TO  ERSCRIMINATE  IN 
EXTEhnmG  CREDIT: 

•  On  the  basis  of  race,  oolar,  rdigioo. 
national  origin,  sex,  marital  satataa.  or  a^e 
(providing  applicant  has  legal  capacity  to 
enter  a  binding  contract) 

•  Because  income  is  from  public  assistance 

•  Becawse  a  lighl  was  exercised  andec  the 
Consumer  Credit  ftotectioa  Act 

IF  YOU  BELIEVE  YOU  HAVE  BEEN 
DISC3RIMINATED  AGAINST  UNDER  THIS 
LAW  YOU  MAYSEND  A  COMPLAINT  TO 
THE  FARM  CRSSXT  AD^TOflSTRATlON  AT 
Tlffi  ABOVE  ADDRESS. 

PART  814-4JOAM  POLICIES  AND 
OPERATIONS 

79.  Tlw  authority  dtatfan  for  Part  614 
is  revised  to  read  as  foUows: 

Aufhsiltr  12  U.S.C.  2183,  2199,  Z20Z,  2243, 
2244,  22S2(aMlO)- 


S§  614.M10, 814^15,  and  •14.40a6 
[Removed] 

Sidipart  A— General 

80.  Sections  614.4010.  814.4015.  and 
614.4020  ore  removed. 


Subpart  F— Security 

81.  Section  614.4260  is  amended  by 
revising  paragraph  (c}[5]  to  read  as 
follows: 

S  61 4.4260    Banks  for  eooperathres. 


(c)  •  *  * 

(5)  Documents  required  in  conjunctian 
widi  these  loans  may  be  held  by  a 
custodian  selected  by  the  bank.  In  such 
cases  the  bank  shall  provide  the 
custodian  written  instructions  outlining 
procedures  and  practices  to  be  followed 
in  the  acceptance,  handling,  and  release 
of  all  related  documents.  The  custodian 
shall  be  adequatdy  bonded.  The  bank 
shall  provide  for  periodic  review  of 
custodial  activities  by  bank  officials  and 
shall  establish  that  activities  of  t]ie 
custodian  are  subject  to  review  and 
examination  by  (be  Fann  Credit 
Administratioa. 

Subpart  M— Loan  Approval 
Requiramanta 

82.  Section  614.4450  is  revised  to  read 
as  follows: 

§614.4450    General  rsquiranaots. 

Authority  for  loan  approval  is  vested 
in  the  Farm  Credit  banks  and 
associations. 

83.  Section  614.4460  is  amended  by 
revising  paragraphs  (a],  (c),  and  (d)  to 
read  as  follows: 


S  614.4460    Lorn  approval 


(a]  Loans  to  a  member  of  die  Farm 
Credit  Administration  Board. 

*        *        «        *        * 

[c]  Loans  to  a  (^operative  of  which  a 
member  of  the  distritrt  bank  or  Central 
Bank  board  of  directors  is  a  member  of 
the  board  of  directors,  an  officer,  or 
employee. 

(d)  Loans  to  the  president  of  a  Farm 
Credit  bank. 


Subpart  P— federal  Intermediate 
Credit  Bank  Financing  of  Other 
nnancing  Institutiona 

84.  Section  614.4S90  is  revised  to  read 
as  follows: 

5  614.4590    General  flnan^ng  agraement 

An  OFI  desiring  to  acoees  a  Federal 

intermediate  credit  bank  shall  execute  a 


general  finaring  agreemoit  The 
agreement  shall  state  the  general  i 
and  conditions  imder  which  loans  will 
be  discounted  or  made  or  credit 
otherwise  extended  and  gVmll  prorale 
for  the  OFI  to  periodically  fomish  the 
bank  acceptable  financial  reports  and 
any  data  necessary  to  assure  that  the 
OFI  remains  in  compliance  widi  Uiese 
regulations.  The  a^eement  shall  further 
provide  that  the  OFT.  other  than  a  State 
bank,  trust  company,  or  savii\gs 
association,  agrees,  to  examination  by 
the  Farm  Creitit  Administration  if  sudi 
examination  is  requested  by  the 
Chairman.  With  respect  to  an  OFI  which 
is  a  State  baidu  trust  company,  or 
savings  association,  die  agreemmt  diall 
provide  dtat  audi  OFL  at  the  reqnest  of 
the  Chainnan,  consents  diat  reports  of 
its  examination  by  constitnled  State 
authorities  amy  be  furnished  by  sadi 
authorities  to  die  Faim  Credit 
Admimsiration. 

Sut>part  O— Banka  for  Ceeperailvea 
Finaodny  International  Trade 

85.  Section  <n4.4716  is  amended  by 
revising  die  introductory  text, 
paragraphs  (aXl)  introchictory  text 
(a)(l)(uj,  (aM2j,  (aX3),  (a)(4),  (d)(1). 
(d)(2),  and  (e)  to  read  as  follows: 

5  614.4710    Bankers  accaptance  financing. 

The  Federal  Farm  Credit  Banks 
Funding  Corporation  (Funding 
Corporation)  is  authorized  to  accept 
drafts  or  bills  of  exchange  drawn  npon 
banks  for  cooperativefl.  "With  die 
exception  of  acceptances  eli^Ue  for 
purchase  by  the  Federal  Reserve  baidcs 
under  the  direction  and  regulation  of  the 
Federal  Open  Market  Committee  and 
rediscounted,  acceptances  shall  be 
subject  to  the  provinons  oi  i|  614.4350, 
614.4354,  and  614.4360  of  this  part  and 
must  be  condiined  with  any  oilier  loans 
to  the  account  party  by  the  banks  for 
cooperatives  for  the  piupose  of  applying 
the  lending  limits  of  i  614.4354  of  ibis 
part 

(a)  *  •  * 

(1)  The  Funding  Corporation's 
authmity  to  accept  drafts  or  bills  of 
exchange  drawn  upon  a  district  bank  for 
cooperatives  having  not  more  than  6 
months'  sight  to  run,  exclusive  of  days 
of  grace,  that  are  derived  from 
transactions  involving  the  Importation 
or  exportation  of  agricultural 
commodities,  farm  supplies,  or  aquatic 
products  from  die  United  States;  or  are 
derived  from  transactions  involving  the 
domestic  shipment  of  goods  diat  were 
produced  from  agriculture  or 
commercial  Hshing  or  that  have  an 
agricultiu^Ily  or  aquatically  related 
purpose;  or  are  secured  at  the  time  of 
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acceptance  by  totally  covering  readily 
marketable  staples. 
***** 

(ii)  The  sum  of  all  acceptance 
liabilities  outstanding  described  in 
paragraph  (a)(1)  of  this  section, 
exclusive  of  participations  sold  to 
others,  issued  to  all  borrowers  shall  not 
exceed  100  percent  of  the  bank  for 
cooperatives'  net  worth  but  the 
aggregate  of  acceptances  growing  out  of 
domestic  transactions  shall  not  exceed 
50  percent  or  net  worth  calculated  on 
the  date  indicated  in  paragraph  (a)(l}(i) 
of  this  section. 

(2)  The  limit  specified  in  paragraph 
(a)(l)(i)  of  this  section  is  separate  from 
and  in  addition  to  the  lending  limits  of 

§  614.4354  of  this  part  if  the  acceptances 
are  rediscounted. 

(3)  During  any  period  within  which  a 
bank  for  cooperatives  holds  its  own 
acceptance,  having  given  value  therefor, 
the  amount  thereof  shall  be  included 
against  the  lending  limits  set  forth  in 

S  614.4354  of  this  part  of  the  customer 
for  whom  the  acceptance  was  made. 

(4)  The  terms  and  requirements  for  the 
offering  and  purchase  of  participations 
in  acceptance  financing  shall  be  the 
same  as  those  for  loans  issued  under 

§  614.4334  of  this  part. 
*        •        ♦        «        • 

(d)  *  *  * 

(1)  A  district  bank  for  cooperatives 
shall  determine  limits  on  purchasing 
participations  in  discounted 
acceptances  of  another  bank  for 
cooperatives  on  the  same  basis  as 
prescribed  in  §  614.4354  of  this  part  for 
purchasing  participations  in  loans  of 
another  bank  for  cooperatives. 

(2)  Participations  in  discounted 
acceptances  shall  be  offered  in 
accordance  with  §  614.4334  of  this  part. 

(e)  Funding  Corporation.  All 
acceptances  created  by  the  13  banks  for 
cooperatives  shall  be  physically 
accepted  by  the  Funding  Corporation 
when  intended  for  rediscount. 

86.  Section  614.4900  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  6 1 4.4900    Foreign  exchange. 
»         *         *         •         « 

(i)  The  13  banks  for  cooperatives  shall 
use  the  Federal  Farm  Credit  Banks 
Funding  Corporation  (Funding 
Corporation)  for  purposes  of  trading 
foreign  exchange.  All  foreign  exchange 
transactions  shall  be  made  by  the 
Funding  Corporation  on  behalf  of  the 
banks  consistent  with  instructions 
received  from  the  respective  bank. 


PART  615— FUNDING  AND  FISCAL 
AFFAIRS 

87.  The  authority  citation  for  Part  615 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  2154,  2243,  2252. 

Subpart  J— Prescription,  Subscription, 
and  Retirement  of  Slock 

88.  Section  615.5250  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§615.5250    Rasponsibility. 
*         •         *    I    •         * 

(b)  The  Chairman  shall  prescribe  the 
initial  amount  of  authorized  capital 
stock  for  a  newly  chartered  production 
credit  association. 

Subpart  O— Itsuance  of  Farm  Credit 
Securities 

89.  Section  615.5453  is  revised  to  read 
as  follows:      | 

§615.5453    Definitive  bonds. 

Consolidated  and  consolidated 
Systemwide  bonds  and  discount  notes 
may  be  issued  in  definitive  form  as 
determined  to  be  appropriate  by  the 
Finance  Committees  or  their 
subcommittees  and  as  approved  by  the 
Chairman  of  the  Farm  Credit 
Administration. 

90.  Section  615.5495  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§615.5495    Lost,  stolen,  destroyed, 
mutilated  or  defaced  Farm  Credit 
securities,  including  coupons. 
***** 

(b)  Applicants  for  relief  under 
paragraph  (a)  of  this  section,  shall 
present  claims  and  proof  of  loss  (1)  to 
the  Claims  Branch  of  the  Securities 
Operations  Division.  Bureau  of  Public 
Debt,  Department  of  the  Treasury, 
Washington.  DC  20226  in  the  case  of 
consolidated  or  Systemwide  obligations 
of  the  Farm  Credit  banks  issued  prior  to 
May  1. 1978,  or  (2)  to  the  Federal  Farm 
Credit  Banks  Funding  Corporation.  90 
William  Street  New  York,  NY  10038.  in 
the  case  of  consolidated  or  Systemwide 
obligations  issued  on  or  after  May  1, 
1978. 

PART  617— EXAMINATIONS  AND 
INVESTIGATIONS 

91.  The  authority  citation  for  Part  617 
is  revised  to  read  as  follows: 

Autliority:  12  U.S.C.  2243,  2252. 

92.  The  title  of  Part  617  is  revised  to 
read  as  follows: 


PART  617— EXAMINATIONS  AND 
INVESTIGATIONS 

93.  The  title  of  Subpart  A  is  revised  to 
read  as  follows: 

Subpart  A— Examinations 

94.  Section  617.7000  is  revised  to  read 
as  follows: 

§617.7000    Farm  credit  System 
Institutions. 

The  Farm  Credit  Administration  is 
required  by  S  5.19  of  the  Act  to  examine 
each  System  institution,  including 
banks,  associations,  incorporated  and 
unincorporated  service  organizations, 
and  the  Capital  Corporation,  and  each 
of  its  agents,  at  such  times  as  the 
Chairman  may  determine,  but  not  less 
frequently  than  once  each  year.  Such 
examinations  shall  be  under  the 
direction  of  the  Chief  Examiner  of  the 
Farm  Credit  Administration. 

95.  Section  617.7020  is  revised  to  read 
as  follows: 

§617.7020    Other  financing  institutions. 

(a)  As  a  condition  precedent  to 
securing  discount  privileges  with  a  bank 
of  the  Farm  Credit  System,  any 
organization  other  than  State  banks, 
trust  companies,  and  savings 
associations  shall  file  with  such  bank  its 
written  consent  to  examination  by  the 
Farm  Credit  Administration  pursuant  to 
§  5.21  of  the  Act.  Such  organizations 
shall  also  agree  to  furnish  the  bank,  the 
Farm  Credit  Administration,  or  any 
Farm  Credit  examiner,  at  any  time  upon 
call,  full  and  current  information 
regarding  its  Gnancial  conditions  and 
operations. 

(b)  State  banks,  trust  companies,  and 
savings  associatioDs  shall  be  required  in 
like  manner  to  file  a  written  consent  that 
reports  of  their  examination  by 
constituted  state  authorities  may  be 
furnished  by  such  authorities  upon  the 
request  of  the  Farm  Credit 
Administration.     ] 

96.  Section  617.7030  is  revised  to  read 
as  follows: 

§617.7030    Fsrm  Credtt  Administration 
examiners'  responst>inties. 

(a)  Examinations  and  investigations 
shall  be  made  by  Farm  Credit 
Administration  examiners  appointed  by 
the  Chairman.  Such  examinations  and 
investigations  shall  be  under  the 
direction  of  the  Chief  Examiner.  Their 
responsibilities  are  to  be  discharged  in 
the  interest  of  carrying  out  the  Act  and 
in  the  interest  of  the  investing  public, 
stockholders,  and  directors  and 
employees  of  the  System.  Examiners 
shall  have  full  authority  to  inquire  into 
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any  and  all  matters  wfaidi  affect  or  may 

affect  the  interests  of  the  Farm  Credit 
Administration  at  any  institution  in  the 
Farm  Credit  System.  Such  matters 
include,  but  are  not  limited  to,  the 
financial  affairs,  transactions,  and 
condition  of  such  institutions; 
effectiveness  of  management  in  all 
aspects  of  the  operations  of  such 
institutions;  compHance  with  all  laws 
applicable,  all  regulations  and 
procedures  tssoed  by  ^te  Farm  Credit 
Administration  and  all  institutions  of 
the  System,  and  all  generally  accepted 
business,  management,  credit,  and 
accounting  principles  and  standards  as 
applicable  to  tbe  operations  of  such 
institntiaos. 

[b)  To  facilitate  such  inquiries, 
examiners  are  empowered  to  examine 
any  documents  and  records  in  the 
custody  of  any  Farm  Credit  institution; 
to  take  custody  of  such  documents  and 
records  upon  issuance  of  a  receipt  to  the 
institution;  to  exaraioe.  with  permissioa 
of  the  owner  or  custodian  if  needed,  any 
other  documents  or  records,  whererer 
located,  which  may  be  pertinent  to  such 
inquiries;  to  interview  any  emi^yee, 
borrower,  or  other  person  regardii\g  any 
matters  pertinent  to  suts  inquiries;  to 
obtain  signed  or  sworn  statements  and 
administer  oaths;  and  to  make  personal 
observations  of  any  physical  conditions 
pertinmt  to  such  inquiries.  Examiners 
are  not  authorized  to  issue  to  any  person 
an  order  or  instruction  to  perform  or  not 
to  perform  any  action. 


§f«17.70S0aiidS17.70M    (ftaaoMd] 

97.  Sections  617.7050  and  817.T000  are 

removed. 

98.  Section  617.7070  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  followr. 

§617.7070    Covwao*. 

Examination  of  Farm  Credit  System 
institutions,  and  their  agents,  shall 
include  but  not  be  limitaH  to  the 
following: 

(a)  Examination  of  the  books, 
accounts,  financial  records,  files,  and 
other  papers. 
***** 

99.  Section  617.7080  is  revised  to  read 
as  follows: 

§617.70M    Raport*. 

(a)  The  results  of  Farm  Credit 
Administration  examinations  of  banks, 
associations,  service  oiganizatioas.  and 
the  Capital  Coqjoration  shall  be 
reported  to  the  respective  boards  of 
directors  at  meetings  which  shall 
include  an  executive  session  with  the 
board.  Reports  of  examinatioas  of 
associations  shall  also  be  submitted  to 


the  Bvpervising  bank  for  review  and 
appropriate  action. 

(b)  Reports  of  examinations  are  the 
property  of  the  Farm  Credit 
Adnnnistratioo  and  are  furnished  to  tiw 
institution  examined  for  its  conHdential 
use  and  may  be  disclosed  only  with  the 
consent  of  the  Chairman  of  the  Farm 
Credit  Administration.  Consent  is  given 
for  disclosing  reports  of  re^ar 
examinations  to  the  banks  and 
associations  involved  or  interested,  but 
such  disclosure  of  reports  of  special 
examinations  shall  be  only  by  action  or 
consent  of  the  Chairman  in  eacti 
instance.  Information  needed  for  filing 
claims  wiOi  surety  companies,  for 
establishiitg  lines  of  credit,  and  for 
maintaining  relations  with  other 
fmancial  institutions  may  be  extracted 
from  such  reports  without  hirther 
consent 

(c)  Consent  is  given  for  disclosing 
repents  of  regular  examimitioDS  to 
authorized  representatives  of  the  Farm 
Credit  Administration  and,  when 
requested  for  oonfidpntini  use  in  official 
investigations,  to  agents  of  die  Federal 
Bureau  of  Investigation.  Department  of 
Jastioe;  the  Bureau  of  the  Chief  Postal 
Inspector,  United  States  Postal  Service: 
the  Secret  Service:  the  Internal  Revenue 
Service;  and  the  Office  of  Inapector 
General.  United  States  Department  of 
Agriculture. 

(dj  Reports  of  investigations  are  the 
property  of  the  Fann  Credit 
Administratioa.  When  such  reports  are 
furnished  to  concerned  institutions  for 
their  confidential  use,  further  disclosure 
of  the  reports  shall  be  only  by  consent  of 
the  Chairman. 

Subpart  0    InvesHgatlonB    Pgrsonnel 

S«17.7H)0    insmovsdl 

100.  Section  617.7100  is  removed. 

PART  616--GENERAL  PROVISIONS 

101.  The  authority  citation  for  Part  618 
is  revised  to  read  as  follows: 

AMthority:  12  U.S.C  2183.  22«3.  2244. 2ZSZ. 

Subpart  D—Proc6dures  and 
GuideUnes 

102.  Section  616.8100  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

SeitJIOO    Farm  CradK  AdrnWaHi  aUoiv 

The  Farm  Credit  Administration  diall 
issue  procedures  and  guidelines  as 
necessary  from  time  to  time  to  facilitate 
carrying  out  requirements  of  the  law  ajtd 
regulations.  System  institutions  shall 
oomidy  with  such  prooedores  and 
guidelines.  These  procedures  will 


include  but  are  not  limited  to  the 
following: 


S(it>part  E— Mondnation  and  Bectlon 
of  Olrcctors 

§«1«^50    (Rwnowatfl 

103.  Section  618.8150  is  removed. 

104.  Section  618.8160  is  amended  by 
revising  para^aphs  (a)  and  (b)  to  read 

as  follows: 

§618.8160    District  boards  Of  diractora. 

(aj  Polls  for  the  nomination  and 
election  of  district  board  directors  ahaR 
be  conducted  by  the  election  officer  of 
the  Farm  Credit  Administration 
appointed  by  the  Chairman.  The  results 
of  all  such  polls  shall  be  certified  by  the 
Chief  Examiner. 

(b)  Information  pertaining  to  the 
results  of  any  poll  shall  oot  be  disdosed 
before  the  poll  has  closed,  the  voting 
results  have  been  certified,  and  official 
announcement  has  been  made  by  the 
Chairman,  except  that  notification  of  the 
number  of  votes  received  by  each 
nominee  or  candidate  in  a  poll  may  be 
made  to  the  nominees  or  candidates  by 
the  election  officer.  Information 
regarding  voting  by  individual 
associations  shall  not  be  disclosed  at 
anv  time. 


Subpart  F— Miscellaneous  Provtsions 

§618.8200    [Removed] 

105.  Section  618.8200  is  removed. 

Subpart  G— Releasing  InfonBaion 

106.  Section  618.8340  is  amended  by 
revising  paragraph  [c]  to  read  as 
follows: 


§618J8340    Inlonnaflon 
personnel 


(c]  For  use  by  their  respective  growpa 
of  associations  and  cooperatives  in 
nominating  and  electmg  members  of  a 
district  board,  the  banks  may  release 
lists  of  directors  of  then'  associatioos. 
and  a  bank  for  cooperatives  may  release 
lists  of  the  cooperatives  that  hold  stock 
in  it. 


§618.8350    [Raoiovadl 
107.  Section  618.8350  is  removed. 

Subpart  1    leuw  al  necords 

10&  Section  618.8400  is  revised  to  read 
as  followr. 
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§618.S400    NatioiMl  Archives  and  Records 
AdfflMstnrtkMi  regulations. 

The  National  Archives  and  Records 
Administration  is  the  Federal  agency 
responsible  for  promulgating  rules  and 
regulations  governing  the  management 
and  disposal  of  Federal  records.  Farm 
Credit  Administration  personnel  shall 
manage  and  dispose  of  Federal  records 
generated  by  or  otherwise  in  possession 
of  the  Farm  Credit  Administration  in 
accordance  with  such  rules  and 
regulations. 

109.  Section  618.8410  is  revised  to  read 
as  follows: 


§618.8410 
Center. 


Transfers  to  Federal  Records 


Any  bank  or  ofHce  of  joint  services 
that  wishes  to  be  relieved  of  the  custody 
of  Federal  records,  but  cannot  do  so 
either  because  authority  to  destory  or 
microfilm  them  has  not  been  obtained  or 
because  the  retention  periods  approved 
by  National  Archives  and  the  Congress 
require  that  the  records  be  held  either 
permanently  or  for  further  periods  of 
time,  may  request  the  Farm  Credit 
Administration  to  arrange  with  the 
National  Archives  and  Records 
Administration  to  have  such  records 
transferred  to  a  regional  Federal 
Records  Center. 
Frank  W.  Naylor,  Jr., 
Chairman.  Farm  Credit  Administration. 
|FR  Doc.  86-25918  Filed  ll-19-«6:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  86-ASW-13,  Amdt  39-5468] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI),  IModel 
206A,  2068,  and  206L  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  removal  and  replacement  of 
either  the  tail  rotor  (T/R)  yoke  or 
crosshead  on  certain  BHTI  Model  206A, 
206B,  and  206L  helicopters.  A  T/R  yoke, 
which  may  interfere  with  the  T/R  pitch 
links,  has  been  made  available  as  a 
replacement  part.  The  AD  is  prompted 
by  25  reports  of  interference  between 
the  T/R  yoke  and  pitch  links.  This 
interference  can  damage  the  T/R  pitch 
links,  initiate  fatigue  cracks,  and  result 
in  failure  of  the  T/R  pitch  link  and  loss 
of  directional  control  of  thr  helicopter. 


The  AD  is  needed  to  prevent  failure  of 
the  pitch  links  which  could  result  in  loss 
of  directional  control  and  loss  of  the 
helicopter. 

EFFECTIVE  DATE!  December  15, 1986. 

Compliance:  As  prescribed  in  body  of 
AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  B.  Roach,  Helicopter  Certification 
Branch,  ASW-170,  Aircraft  Certification 
Division,  Southwest  Region,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  Texas  76101,  telephone 
number  (817)  624-5179. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  25  reports  of  interference 
between  the  T/R  yoke  and  pitch  links  on 
Bell  Helicopter  Models  206A.  206B.  and 
206L.  This  interference  only  occurs 
when  particular  T/R  yokes  are  installed 
in  combination  with  particular  T/R 
crossheads.  iTie  wear  which  occurs  due 
to  the  interference  could  result  in  failure 
of  the  pitch  links,  loss  of  directional 
control,  and  probable  loss  of  the 
helicopter.  Since  this  condition  is  likely 
to  exist  or  develop  on  other  helicopters 
of  the  same  type  design,  an 
airworthiness  directive  is  being  issued 
which  requires  inspection  and 
replacement,  as  necessary,  of  either  the 
T/R  yoke  or  crosshead. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  flie  Federal  Aviation 
Administration  amends  S  39.13  of  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Bell  Helicopter  Texton,  Inc.:  Applies  to 
Model  206A,  206B,  and  206L  heUcopters 
certificated  in  any  category  equipped 
with  T/R  yoke  Part  Number  (P/N)  206- 
011-819-101  in  combination  with  T/R 
crosshead  P/N  206-010-741-001  or  -003. 
Compliance  is  required  as  indicated  unless 

already  accomplished. 
To  prevent  failure  of  the  T/R  pitch  hnks, 

accomplish  the  folloiving: 

(a)  Within  the  next  25  hours'  time  in 
service,  inspect  T/R  assembly  and  determine 
if  T/R  yoke  P/N  206-011-819-101  is  instaUed 
in  combination  with  T/R  crosshead  P/N  206- 
010-741-001  or  -003.  If  this  T/R  yoke  and 
crosshead  combination  is  installed,  either 

(1)  Remove  T/R  yoke  P/N  206-011-619-101 
and  replace  it  with  T/R  yoke  P/N  206-011- 
811-009;  or 

(2)  Remove  T/R  crosshead  P/N  206-010- 
741-001  or  -003  and  replace  it  with  T/R 
crosshead  P/N  206-011-855-001  or  206-011- 
857-001. 

(b)  Alternative  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager,  Helicopter  Certification 
Branch,  Southwest  Region,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort  Worth, 
Texas  76101. 

This  amendment  becomes  effective 
December  15,  1986l 

Issued  in  Fort  Worth,  Texas,  on  November 
7.1986. 

Don  P.  Wataon, 

Acting  Director,  Southwest  Region. 

[FR  Doc.  86-26135  Filed  11-19-86;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  422 

Federal  Oid-Age,  Survivors,  and 
Disability  insurance— Organization  and 
Procedures;  Removal  of  List  of  Title  il 
Application  Forms 

aqency:  Social  Security  Administration. 
HHS. 
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action:  Final  rule  with  comment  period. 

summary:  We  are  removing  the  list  of 
application  forms  for  Social  Security 
beneHts  from  our  regulations  and 
replacing  it  with  the  general  statement 
that  a  person  must  apply  for  bene^ts  on 
an  application  we  prescribe.  The 
purpose  of  the  change  is  to  permit 
experimentation  with  a  variety  of 
applications  consisting  of  computer 
printouts. 

DATES:  These  fmal  regulations  are 
effective  November  20, 1986.  We  will 
consider  your  comments  if  we  receive 
them  no  later  than  January  20, 1987. 
ADDRESSES:  Send  your  written 
comments  to  the  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203,  or  deliver 
them  to  the  Office  of  Regulations,  Social 
Security  Administration,  3-B-4 
Operations  Building.  6401  Security 
Boulevard,  Baltimore.  Maryland  21235, 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cliff  Terry.  Office  of  Regulations,  3-B-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  (301)  594-7519. 
SUPPLEMENTARY  INFORMATION:  Section 

422.505(a)  of  20  CFR  currently  gives  a 
complete  list  of  the  names  and  numbers 
of  our  standard  printed  forms  for 
applying  for  Social  Security  benefits. 
We  are  starting  to  experiment  with  a 
variety  of  applications  consisting  of 
computer  printouts.  These  printouts  are 
similar  in  content  to  the  traditional 
printed  application  forms,  but  are 
produced  only  after  oiu"  employee  has 
keyed  into  a  computer  terminal  the 
answers  the  applicant  has  given  to  the 
relevant  questions.  Taking  advantage  of 
this  fact,  the  computer  may  combine  a 
question  and  the  answer  to  it  into  a 
simple  statement  and  include  it  in  the 
printout.  Also,  it  may  omit  questions 
that  the  computer  recognizes  as 
irrelevant  as  a  result  of  answers  to  other 
questions.  Phrasing  may  differ  from  that 
on  the  traditional  printed  forms. 

All  of  these  differences  can  make  the 
application  clearer  and  easier  for  the 
applicant  to  review  for  accuracy  before 
signing  it.  In  addition,  the  information 
on  the  application  the  claimant  reviews 
is  certain  to  be  the  same  as  the 
information  already  entered  into  the 
computer  system  for  use  in  processing 
the  claim  and  paying  benefits;  this  fact 
removes  the  opportunity  for  error  that 
exists  when  information  has  to  be  keyed 


into  the  computer  by  hand  after  the 
applicant  has  reviewed  the  handwritten 
answers  on  a  traditional  application 
form. 

However,  the  differences  between  the 
computer  printouts  and  the  traditional 
forms  also  mean  that  the  printouts  are 
not  covered  by  the  existing  list  of 
acceptable  application  forms.  Since  we 
wish  to  experiment  with  the  printouts, 
including  their  content  and  phrasing,  it 
would  not  be  practical  to  add  any 
meaningful  description  of  them  as 
additional  applications  in  the  list. 
Therefore,  we  believe  the  existing  list 
has  become  more  of  an  obstacle  to 
innovation  than  a  useful  source  of 
information  to  potential  applicants  for 
benefits,  and  we  propose  to  remove  the 
list  from  §  422.505(a)  and  remove  the 
reference  to  the  list  from  §  404.611(a). 
Instead,  {  404.611(a)  will  say  a  person 
"must  apply  for  benefits  on  an 
application  we  prescribe."  For  the 
forseeable  future,  the  forms  now  Usted 
in  §  422.505(a]  will  still  be  in  use  as 
applications,  and  the  computer  printouts 
will  not  be  very  different  from  them. 

Regulatory  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  uimecessary  or 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  on  this 
regulation  since  opportunity  for  public 
comment  is  unnecessary.  It  is 
unnecessary  because  these  regulations 
merely  remove  the  list  of  Social  Security 
application  forms  from  our  regulations 
and  do  not  grant  or  deny  rights  or 
impose  obligations.  For  example,  when 
the  computer-printout  applications  are 
used,  no  additional  questions  beyond 
those  which  are  set  forth  in  current 
forms  will  be  asked.  Applicants  will  still 
sign  printed  applications,  although  they 
will  be  printed  by  the  computer  and  only 
after  appropriate  information  is  entered. 

Although  these  regulations  are 
effective  on  publication,  we  will 
consider  any  comments  received  by  the 
date  shown  above  and  revise  these 
regulations  if  comments  warrant. 


Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting/recordkeeping  requirements 
requiring  OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  will  have  no  economic 
impact;  they  only  permit  greater 
flexibility  in  the  format  of  Social 
Security  applications.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.802-13.805.  Social  Security) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-Age,  Survivors,  and 
Disability  Insurance. 

20  CFR  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Organization  and  functions 
(Government  agencies).  Social  Security. 

Dated:  September  24, 1986. 
Dorcas  R.  Hardy. 

Commissioner  of  Social  Security. 

Approved:  October  31, 1988. 
Otis  R.  Bowea. 

Secretary  of  Health  and  Human  Services. 

Subpart  G  of  Part  404  and  Subpart  F  of 
Part  422  of  20  CFR  are  amended  as 
follows: 

PART  404— [AMENDED] 

1.  The  authority  citation  for  Subpart  G 
of  Part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202(j)(l).  205.  and  1102  of 
the  Social  Security  Act  (42  U.S.C.  402{j)(l). 
405.  and  1302). 

2.  Paragraph  (a)  of  §  404.611  is  revised 
to  read  as  follows: 

§  404.61 1    Rling  of  appltcation  with  Social 
Security  Administration. 

(a)  General  rule.  You  must  apply  for 
benefits  on  an  applications  we 
prescribe.  See  §  404.614  for  places  where 
an  application  for  benefits  may  be  filed. 
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3.  The  authority  citation  for  Subpart  F 
of  Part  422  is  revised  to  read  as  follows: 

Authority:  Seca.  205, 1102,  and  1871  (42 
U.S.C.  405, 1302.  and  1395hh).  Section  422.512 
18  also  issued  under  title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969,  as 
amended  (30  U.S.C  901  et  seq.) 

4.  Paragraph  (a)  of  §  422.505  is  revised 
to  read  as  follows: 

§422.505    AppNcatiora  and  related  fonns 
tar  retirement,  survivors,  and  disability 
insurance  programs. 

(a)  Applications.  To  facilitate  claims 
taking,  the  Social  Security 
Administration  (SSA)  has  designed 
applications  to  be  used  by  the  public 
when  claiming  benefits  under  title  II  of 
the  Social  Security  Act.  Prescribed 
applications  include  our  traditional 
printed  forms  and  our  computer 
printouts.  The  printouts  are  similar  in 
content  to  the  traditional  application, 
forms,  but  are  produced  only  after  an 
SSA  employee  has  keyed  into  a 
computer  terminal  the  answers  the 
applicant  has  given  to  the  relevant 
questions.  The  information  on  the 
applications  includes  such  items  as  date 
of  birth,  family  relationship,  work 
history,  etc.  The  printout  may  omit 
questions  that  the  computer  recognizes 
as  irrelevant  as  a  result  of  the  answers 
to  other  questions.  Phrasing  may  differ 
from  that  on  the  traditional  printed 
forms. 


[FR  Doc.  86-28192  Filed  11-19-86;  8:45  am] 

BILUNQ  CODE  4190-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  761,  764, 769,  772, 
773,  780,  784,  785, 816,  and  817 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Compliance  With  Court 
Order 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION;  Final  rule;  suspension. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMREJ 
is  suspending  certain  portions  of  its 
permanent  program  regulations.  OSMRE 
is  taking  these  actions  as  a  result  of  a 
District  Court's  decisions  in  Round  III  of 
the  litigation  on  OSMRE's  permanent 
program  regulations. 
EFFECnvE  date:  December  22. 1988. 


TOR  FURTHER  INFORMATION  COfrTACT: 

Richard  Millar.  Regulatory  Development 
and  Issues  Management,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue.  NW., 
Washington,  DC  20240  (202)  343-5241. 

SUPPl^MENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Rules  Suspended 

III.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201 
et  seq.  (the  Act),  sets  forth  general 
regulatory  requirements  governing 
surface  coal  mining  and  the  surface 
operations  and  surface  impacts  of 
undei^round  coal  mining.  OSMRE  has 
by  regulation  implemented  or  clarified 
many  of  the  general  requirements  of  the 
Act  and  set  performance  standards  to 
be  achieved  by  different  operations.  See 
30  CFR  Chapter  VU. 

On  March  13, 1979,  OSMRE  published 
regulations  in^ilementing  the  permanent 
regulatory  program  required  by  Title  V 
of  the  Act.  44  FR  14902  et  seq.  A  number 
of  these  regulations  were  challenged  by 
States,  coal  industry  representatives  and 
citizen  and  environmental  groups.  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation.  No.  79-1144  (D.D.C.  1980)  [In 
Re:  Permanent  (I)).  The  District  Court 
issued  decisions  in  In  Re:  Permanent  (I) 
in  February  and  May  1980.  Certain 
issues  were  appealed  but  the  D.C. 
Circuit  Court  remanded  the  case  on 
motion  of  the  parties  pending  the 
outcome  of  OSMRE's  program  of 
regulatory  reform.  In  Re:  Permanent  (I). 
Order  (D.C.  Cir.,  February  1, 1983). 

Many  of  the  regulations  originally 
promulgated  in  1979  were  revised  and 
repromulgated  during  1983  as  part  of 
OSMRE's  extensive  program  of 
regulatory  reform.  Citizen  and 
environmental  groups,  as  well  as  States 
and  industry  representatives,  again 
challenged  some  of  these  new 
regulations  in  Iti  Re:  Permanent  Surface 
Mining  Regulation  Litigation  (11).  No. 
79-1144  (D.D.C.  1984  and  1985)  [In  Re: 
Permanent  (IIJ).  In  that  case  the  court 
divided  its  consideration  of  the 
challenged  regulations  into  three  rounds 
of  briefing  and  oral  argument,  the  last 
round  of  which  was  separated  into  two 
sets  of  briefings.  Decisions  were  issued 
in  In  Re:  Permanent  (II)  on  July  6  and 
October  1, 1984,  and  on  March  22  and 
July  15, 1985.  This  notice  is  issued  to 
comply  with  the  March  22. 1985  and  July 
15, 1985  Memorandum  Opinions  and 
orders. 
An  explanation  of  each  of  the 


regulations  to  be  suspended,  the  basis 
upon  which  the  court  remanded  them  to 
the  Secretary  and  the  effect  of  the 
suspensicMi  of  eadi  regulation  is 
provided  below.  Where  necessary, 
OSMRE  intends  to  propose  revisions  to 
the  remanded  rules  consistent  with  the 
court's  opinions. 

Although  affecting  the  Code  of 
Federal  Regulations,  this  suspension 
notice  is  an  interpretative  statement 
which  describes  how  the  Secretary  is 
already  implementing  the  court's 
decisions.  Even  in  the  absence  of  this 
notice,  the  Secretary's  actions  must  be 
consistent  with  the  court  orders. 

Most  State  programs  were  approved 
prior  to  the  promulgation  of  the  1983 
rules,  and  are  generally  based  on 
OSMRE's  1979  rules.  In  a  few  instances. 
State  program  amendments  were 
approved  based  on  the  1983  revisions. 
State  programs  will  remain  in  effect 
until  the  Director  of  OSMRE  has 
examined  the  provisions  of  each  State 
program  to  determine  whether  changes 
are  necessary  and  has  notified  the  State 
regulatory  authority  pursuant  to  30  CFR 
732.17  (c)  and  (d)  that  a  State  prc^am 
amendment  is  required. 

With  respect  to  Federal  lands,  the 
Secretary  is  continually  required  to 
make  programmatic  decisions,  such  as 
whether  and  imder  what  conditions  to 
issue  a  Federal  lands  permit.  Although 
30  CFR  740.11  makes  State  programs 
applicable  on  Federal  lands,  the 
Secretary  will  not  take  any  action  which 
is  inconsistent  with  the  court's  opinions. 
For  Federal  lands  this  kind  of  issue  is 
likely  to  arise  only  in  those  instances 
where  the  District  Court  ruled  that  a 
particular  provision  is  inconsistent  with 
the  Act  rather  than  basing  its  decision 
solely  on  procedural  grounds. 

This  suspension  notice  has  a  direct 
effect  on  States  with  Federal  Programs 
and  on  Indian  land»,  the  rules  for  which 
generally  reference  the  remanded 
sections.  In  a  few  instances,  a  specific 
program  will  have  an  individually 
tailored  provision  rather  than  a  cross- 
reference  to  a  remanded  section.  Such 
provisions  will  not  be  affected  by  this 
notice. 

This  suspension  notice  is  not  intended 
to  affect  the  Secretary's  appeal  of  the 
court's  decisions  on  any  of  these 
regulations.  With  regard  to  issues  on 
appeal,  this  notice  is  intended  to 
implement  the  court  orders  during  the 
pendency  of  the  appeals.  Should  the 
Secretary  prevail  in  his  appeal,  today's 
suspensions  are  likely  to  be  lifted  as  to 
the  issues  upon  which  he  prevails. 
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H.  Discussion  of  Rules  Suspended 

1.  Section  701.5    Definition  of  "affected 
area  " 

OSMRE's  March  1979  rules  defined 
the  term  "affected  area"  so  as  to 
include,  in  relevant  part,  any  land  upon 
which  surface  mining  activities  or 
underground  mining  activities  are 
conducted  or  located.  The  1979 
defmition  did  not  exclude  "public 
roads." 

On  April  5. 1983.  OSMRE  adopted  a 
revised  deflnition  of  the  term  "affected 
area."  48  FR  14814.  With  respect  to 
roads,  the  April  1983  defmition  of 
"affected  area"  was  revised  to  include: 

every  road  used  for  purposes  of  access  to,  or 
for  hauling  coal  to  or  from,  surface  coal 
mining  and  reclamation  operations,  unless 
the  road  (a)  was  designated  as  a  public  road 
pursuant  to  the  laws  of  the  jurisdiction  in 
which  it  is  located;  (b)  is  maintained  with 
public  funds,  and  constructed  in  a  manner 
similar  to  other  public  roads  of  the  same 
classification  within  the  jurisdiction;  and  (c) 
there  is  substantial  (more  than  incidental) 
public  use.  (Emphasis  added]. 

The  intent  of  the  above  quoted  language 
was  to  exclude  public  roads  from  the 
defmition  of  "affected  area." 

This  rule  was  challenged  insofar  as  it 
imposed  the  "more  than  incidental" 
public  use  test  in  determining  whether  a 
public  road  is  part  of  the  "affected 
area."  The  District  Cotu-t  determined 
that  the  rule  improperly  excluded  from 
regulation  some  public  roads  which  are 
included  in  the  statutory  defmition  of 
"surface  coal  mining  operations."  The 
rule  was  remanded  because  the 
coverage  of  the  rule  was  related  to  use 
by  the  public  rather  than  use  for  mining. 
In  Re:  Permanent  (II).  July  15, 1985  Mem. 
op.  at  143. 

In  compliance  with  the  Order,  OSMRE 
is  suspending  the  definition  of  "affected 
area"  to  the  extent  that  it  excludes 
public  roads  which  are  included  in  the 
definition  of  "surface  coal  mining 
operations."  The  suspension  will  have 
the  effect  of  including  in  the  "affected 
area"  all  lands  affected  by  the 
construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  regulated 
activities  or  for  haulage.  The  definition 
of  "affected  area"  with  regard  to  areas 
other  than  public  roads  is  not 
suspended.  OSMRE  recognizes  that  this 
suspension  provides  imperfect  guidance 
in  a  difficult  area.  Thus,  OSMRE  intends 
to  develop  and  propose  at  a  later  date  a 
new  rule  to  clarify  the  relationship 
between  public  roads  and  the  "affected 
area." 


2.  Section  701.5    Definition  of 
"previously  mined  area  " 

OSMRE's  1979  rules  did  not  have  a 
definition  of  "previously  mined  area" 
nor  did  those  rules  provide  special 
performance  standards  for  the  remining 
of  previously  mined  areas.  On 
September  16, 1983  (48  FR  41720), 
OSMRE  promulgated  a  definition  of  the 
term  "previously  mined  area"  in  30  CFR 
701.5.  The  definition  is  used  in 
determining  whether  operators  may  be 
eligible  for  a  certain  limited  exception 
from  the  requirement  for  total  hi^wall 
elimination.  The  exception  appears  in  30 
CFR  816.106  and  817.106. 

Under  OSMRE's  1983  definition, 
"previously  mined  areas"  meant  "land 
disturbed  or  affected  by  earlier  coal 
mining  operations  that  was  not 
reclaimed  in  accordance  with  the 
requirements  of  (30  CFR  Chapter  VII]." 

OSMRE's  definition  was  challenged 
because  it  allowed  areas  to  be  treated 
as  "previously  mined"  even  if  they  were 
mined  after  the  Act's  reclamation 
standards  took  effect  and  reclamation 
was  required.  Challengers  to  the  rule 
contended  that  the  definition  was 
inconsistent  with  the  Act  because  it 
allowed  less  than  complete  highwall 
elimination  in  areas  mined  after  the 
Act's  reclamation  standards  took  effect. 
The  District  Court  agreed  and  remanded 
the  regulation.  In  Re:  Permanent  (II). 
July  15. 1985  Mem.  op.  at  118. 

OSMRE  is  suspending  the  definition  of 
"previously  mined  area"  insofar  as  it 
applies  to  any  area  upon  which 
operations  were  previously  conducted 
which  were  required  to  comply  with  the 
Act's  approximate  original  contoiu-  and 
highwall  elimination  requirements. 
Under  this  suspension,  the  remining  of 
any  area  which  was  previously  subject 
to  a  complete  highwall  elimination 
requirement  will  continue  to  be  subject 
to  such  a  requirement.  OSMRE  intends 
to  solicit  comments  on  this  issue  shortly 
in  a  proposed  rule. 

3.  Section  761.5    Definition  of 
"cemetery" 

Section  522(e)(5)  of  the  Act  prohibits 
mining  within  100  feet  of  cemeteries. 
OSMRE's  1979  definition  of  "cemetery" 
included  all  places  where  human  bodies 
are  interred. 

On  September  14, 1983  (48  FR  41312). 
OSMRE  revised  the  definition  of 
"cemetery"  in  30  CFR  761.5.  That 
definition  was  revised  to  reflect  the 
August  6. 1981  decision  of  the  United 
States  Court  of  Appeals  for  the  Sixth 
Circuit,  Holmes  Limestone  Co.  v.  Watt, 
655  F.2d  732  (6th  Cir.  1981).  In  that  case, 
the  court  ruled  that  the  Act  did  not 
prohibit  mining  within  100  feet  of  private 


family  burial  grounds  where  the 
operator  had  obtained  the  owner's 
consent.  The  1983  definition 
distinguished  between  cemeteries  and 
private  family  burial  grounds  and 
expressly  excluded  private  family  burial 
grounds  from  the  definition  of 
"cemetery." 

OSMRE's  1983  definition  of 
"cemetery"  was  challenged  for  its 
exclusion  of  private  family  burial 
grounds.  The  District  Court  ruled  that 
OSMRE  had  no  basis  for  distinguishing 
between  private  family  biuial  grounds 
and  other  cemeteries.  In  Re:  Permanent 
(II).  July  15. 1985  Mem.  op.  at  83. 

OSMRE  is  suspending  the  definition  to 
the  extent  that  it  excludes  private  family 
burial  grounds  from  the  definition  of 
"cemetery."  As  suspended,  "cemetery" 
will  be  defined  as  any  place  where 
human  bodies  are  interred  and  will 
include  private  family  burial  grounds.  In 
this  instance,  a  proposed  rule  has 
already  been  published.  See  51  FR  8471. 
If  finalized,  it  will  supersede  this 
suspension. 

4.  Section  761.5    Definition  of 
"significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  surface  coal  mining  operations  " 

Generally.  Section  522(e)(2)  of  the  Act 
prohibits  coal  mining  on  Federal  lands 
in  national  forests,  subject  to  several 
exceptions.  One  exception  permits 
mining  on  Federal  lands  in  national 
forests  where  there  are  no  "significant 
recreational,  timber,  economic,  or  other 
values  incompatible  writh  surface  coal 
mining  operations",  and,  impacts  are 
either  incident  to  an  underground  coal 
mine  or.  if  west  of  the  100th  meridian, 
are  in  compliance  vtrith  the  Multiple-Use 
Sustained  Yield  Act  of  1960  and  certain 
other  requirements. 

OSMRE's  1983  defmition  of 
"significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  surface  coal  mining  operations"  in 
30  CFR  761.5  included  consideration  of 
whether  the  protected  values  could  be 
damaged  "beyond  an  operator's  ability 
to  repair  or  restore."  Such  a 
consideration  was  considered 
reasonable  because  certain  values 
which  could  be  restored  after  mining 
could  be  temporarily  disrupted  without 
mining  being  incompatible  with  the 
listed  national  forest  uses. 

OSMRE's  rule  was  challenged.  The 
plaintiffs  contended  that  OSMRE's 
definition  equated  the  determination 
with  regard  to  compatibility  with  the 
determination  that  reclamation  could  be 
achieved.  A  determination  that 
reclamation  can  be  achieved  must  l)e 
made  for  all  mines. 


The  District  Court  ruled  that  the 
regulation  was  inconsistent  with  the  Act 
and  remanded  the  rule.  T^  court  found 
that  the  Secretary  must  look  beyond 
reclaimability  in  making  a  compatibility 
detcnnination.  In  Re:  Permanent  (II), 
July  15, 1985  Mem.  op.  at  80-81. 

In  compliance  with  the  Order,  OSMRE 
is  suspending  the  definition  of 
"significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  surface  coal  mining  operations" 
insofar  aa  the  values  listed  in  the 
definition  are  evaluated  for 
compatability  with  mining  solely  in 
terms  of  reclaimability.  This  will  mean 
that  reclaimability  is  but  one  factor  to 
be  considered  in  determining  whether 
an  operation  would  be  incompatible 
with  forest  values  and  that  a  showing  of 
damage  to  those  values  during  the  term 
of  the  mining  could  make  the  operation 
incompatible.  OSMRE  will  consider  the 
duration  of  the  damage  only  as  part  of 
the  determination  of  compatibility. 

5.  Section  761.5(a)    Definition  of  "valid 
existing  rights" 

Section  522(e)(3)  of  the  Act  prohibits 
or  limits  surface  coal  mining  operations 
on  or  near  certain  private.  Federal  and 
other  public  lands,  subject  to  valid 
existing  rights  and  except  for  those 
operations  which  existed  on  August  3, 
1977.  The  Act  does  not  define  "valid 
existing  rights"  (VER),  but  the  legislative 
history  of  the  Act  indicates  that  the  VER 
provision  was  included  in  Section  522(e) 
to  avoid  takings  of  property  without  just 
compensation  in  violation  of  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

OSMRFs  first  attempt  to  define  VER 
was  an  unsuccessful  effort  to  limit  the 
exemption  to  those  property  rights  in 
existence  on  August  3, 1977,  the  owners 
of  which  either  had  obtained  all 
necessary  mining  permits  on  or  before 
August  3, 1977,  or  could  demonstrate 
that  the  coal  for  which  the  exemption 
was  sought  was  both  needed  for.  and 
immediately  adjacent  to.  a  raining 
operation  in  existence  prior  to  August  3, 
1977.  (30  CFR  761.5{a}.  44  PR  15342. 
March  13, 1979). 

On  judicial  review,  the  court 
remanded  to  the  Secretary  that  portion 
of  the  definition  requiring  the  property 
owner  to  have  obtained  all  permits 
necessary  to  mine  ("all  permits"  test  30 
CFR  761.5(a)(2)(i)).  Specifically,  the 
court  indicated  that  "a  good  faith 
attempt  to  obtain  all  permits  before  the 
August  3, 1977  cut-off  date  should 
suffice  for  meeting  the  all  permits  test." 
In  Re:  Permanent  (I),  February  26. 1980 
Mem.  op.  at  2a  To  comply  with  the 
court's  1980  opinion.  OSMRE  suspended 
the  definition  only  insofar  as  it  required 


that  to  establish  VER  all  permits  must 
have  been  obtained  prior  to  August  3. 
1977.  (45  FR  51547.  51548.  August  4. 
1980).  The  notice  of  suspension  stated 
that,  pending  further  rulemaking, 
OSMRE  would  interpret  the  regulation 
as  including  the  court's  suggestion  that  a 
good  faith  effort  to  obtain  all  permits 
would  establish  VER. 

On  June  10, 1982.  OSMRE  proposed 
three  major  options  for  revising  the 
definition  of  VHR.  including  a  "good 
faith/all  permits"  test,  and  three 
alternatives  which  were  variations  of 
the  major  options.  All  of  the  proposed 
options  were  attempts  to  identify  the 
class  or  classes  of  circumstances  which 
would  operate  to  effect  takings  under 
section  522(e).  while  excluding  all  else. 
These  tests  are  referred  to  as 
"mechanical"  tests.  Commenters  on  the 
proposed  rule  criticized  each  option  as 
either  too  broad  or  too  narrow  and 
many  raised  the  issue  of  taking  without 
compensation  on  one  or  more  of  the 
proposed  options.  These  comments  led 
OSMRE  to  examine  the  case  law 
applying  the  Just  Compensation  Clause 
of  the  Fifth  Ajnandment.  As  a  result  of 
that  examination.  OSMRE  stated  that 
"because  the  courts  refuse  to  prescribe 
set  formulas  for  takings.  OSMRE  is 
convinced  that  it  cannot  specifically 
delineate  a  class  of  circumstances  with 
the  assurance  that  the  class  is  neither 
overinclusive  or  underinclusive  of  all 
potential  takings  which  might  result 
from  section  522(e)  prohibitions."  48  FR 
41314.  September  14. 1983.  Therefore,  on 
September  14, 1983,  OSMRE 
promulgated  a  broad  definition  which 
relies  on  a  general  "takings"  standard 
(48  FR  41312).  VER  is  defined  in 
§  761.5(a)  as: 

Except  for  haul  roads,  that  a  person 
possesses  valid  existing  rights  for  an  area 
protected  under  section  522(e)  of  the  Act  on 
August  3, 1977,  if  the  application  of  any  of  the 
prohibitions  contained  in  that  section  to  the 
property  interest  tfiat  existed  on  that  date 
would  effect  a  taking  of  the  person's  property 
which  would  entitle  the  person  to  just 
compensation  under  the  Fifth  and  Fourteenth 
Amendments  to  tl»e  United  States 
Constitution. 
30  CFR  761.5(a)  (1984). 

In  its  March  22, 1985  decision,  the 
court  held  that  the  broad  takings 
standard  represented  such  a  significant 
departtn-e  from  the  mechanical  tests  of 
the  proposed  rule  that  a  new  notice  and 
comment  period  was  necessary. 
Accordingly,  the  court  held  that  the 
promulgation  of  the  VER  definition  in  30 
CFR  761.5(a)  violated  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553,  and 
remanded  the  definition  to  the  Secretary 
for  proper  notice  and  comment  In  Re: 
Permanent  (II),  March  22, 1985  Mem.  op. 


at  11.  Therefore,  to  comply  with  the 
court's  order,  OSMRE  is  suspending  the 
definition  of  VER  in  30  CFR  761.5(a) 
pending  further  rulemaking  to  define 
VER. 

Effect  of  the  VER  Suspension 

Federal  Programs  and  Indian  Lands 
Program.  This  suspension  notice  has  a 
direct  effect  on  Federal  program  States 
and  on  Indian  lands,  the  rules  for  which 
directly  reference  the  remanded  section. 
The  suspension  of  a  section  of  the 
permanent  regulatory  program  results  in 
the  suspension  of  the  corresponding 
sections  of  each  Federal  program  and 
the  Indian  lands  program,  unless  a 
specific  exception  ia  provided. 

The  suspension  of  the  VER  definition 
has  a  particular  impact  in  Federal 
program  States  (where  OSMRE  is  the 
regulatory  authority),  because  the 
suspension,  without  the  substitution  of 
some  test,  would  leave  such  programs 
without  regulatory  criteria.  This  is 
especially  important  in  Tennessee 
where  a  number  of  permit  applications 
are  pending  and  OSMRE  will  be  called 
upon  to  make  VER  determinations 
before  permits  may  be  issued. 

The  suspension  of  the  VER  definition 
is  of  particular  concern  because  of  the 
possible  effect  the  suspension  could 
have  on  property  rigfits.  Creation  of  a 
regulatory  vacuimi  would  be 
unworkable  in  this  instance  because 
OSMRE  does  not  wish  to  imduly  delay 
the  permitting  process  or  be  required  to 
shut  down  ongoing  operations  merely 
because  the  agency  lacks  a  regulatory 
definition  of  VER.  However,  during  the 
period  of  the  suspension,  these  problems 
will  be  avoided.  Suspending  the  rule  has 
the  effect  of  undoing  the  improper 
promidgation  and  leaving  in  place  the 
VER  test  in  use  before  the  1983 
definition  was  promulgated.  That  test 
was  the  1979  test,  including  the  "needed 
for  and  adjacent"  test,  as  modified  by 
the  Atigust  4. 1980  suspension  notice 
which  implemented  the  District  Court's 
February  1980  opinion  in  In  Re: 
Permanent  (I)  (the  1980  test).  The 
suspension  notice  stated  that  pending 
further  rulemaking  OSMRE  would 
interpret  the  regulation  as  including  the 
court's  suggestion  that  a  good  faith 
effort  to  obtain  all  permits  would 
estabish  VER.  That  interpretation 
remained  in  effect  until  October  14. 
1983.  when  the  1983  VER  definition 
became  effective.  Under  the  1980  test,  a 
demonstration  of  both  property  rights 
and  that  the  person  either  had  made  a 
good  faith  effort  to  obtain  all  permits 
necessary  to  mine  or  that  the  coal  is 
both  needed  for  and  adjacent  to  an 
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ongoing  surface  coal  mining  operation  is 
sufficient  to  establish  VER. 

Accordingly,  OSMRE  will  make  VER 
determinations  in  Federal  program 
States  and  on  Indian  lands  using  the 
1980  test.  OSMRE  will  make  VER 
determinations  on  a  case-by-case  basis 
after  examining  the  particular  facts  of 
each  case,  and  will  consider  property 
rights  in  existence  on  August  3, 1977,  the 
owner  of  which  by  that  date  had  made  a 
good  faith  effort  to  obtain  all  permits,  as 
one  class  of  circumstances  which  would 
invariably  entitle  the  property  owner  to 
VER.  VER  would  also  exist  when  there 
are  property  rights  in  existence  on 
August  3, 1977,  the  owner  of  which  can 
demonstrate  that  the  coal  is  both  needed 
for  and  immediately  adjacent  to  a 
mining  operation  in  existence  prior  to 
August  3. 1977, 

Federal  Lands  Program 

The  Federal  regulations  at  30  CFR 
740.11(a)  which  were  adopted  on 
February  16, 1963,  provide  that  upon 
approval  or  pronmlgation  of  a  regulatory 
program  for  a  State,  that  iwogram  and 
the  Federal  Ismds  rules,  30  CFR 
Subchapter  D.  shall  apply  to  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands.  However,  wider  30 
CFR  740.4(aM4)  and  745.13(o),  the 
Secretary  is  responsible  for  making  VER 
determinations  on  Federal  lands  within 
the  boundaries  of  any  areas  specified  in 
secUon  522(e)(1)  or  (e)(2)  of  the  Act, 
which  includes  national  paika  and 
forests.  The  Secretary  may  not  delegate 
that  responsibihty  to  a  State 

During  the  period  of  the  suspension 
OSMRE  has  decided,  consistent  with  30 
CFR  740.11(a).  to  make  VER 
determinations  on  Federal  laada,  and  on 
non-Federal  lands  within  the  boundaries 
of  (e)(1)  areas  where  operations  would 
affect  the  Federal  interest,  using  the 
VER  deHnition  contained  m  the 
appropriate  State  or  Federal  regulatory 
program.  Where  the  State  regulatory 
program  contains  a  VER  de^ition 
similar  to  OSMRE's  1979  "all  permits" 
test,  OSMRE  will  apply  the  test  to 
include  the  District  Coiut's  suggestion 
that  a  good  faith  effort  to  obtain  all 
permits  would  establish  VER.  In  States 
where  the  State  program  provides  for  a 
"taldngs"  test,  OSMRE  will  not  process 
VER  applications  within  units  of  the 
National  Park  System  until  a  Federal 
rule  is  fmalized.  This  decision  is  based 
on  National  Park  Service  concerns  over 
potential  impacts  on  such  units.  To  date, 
no  such  VER  applications  have  been 
received. 

In  promulgating  a  new  definition  for 
VER,  OSMRE  plans  to  address  whether 
the  definition  contained  in  a  State 
program  adopted  pursuant  to  the  Act 


should  apply  or  whether  one  definition 
should  be  used  nationwide  for  all 
Federal  VER  determinations.  The  VER 
rulemaking  will  clarify  what  standard 
will  be  used,  in  States  with  a  "takings" 
test,  to  process  any  VER  applications 
within  the  boundaries  of  units  of  the 
National  Park  System  which  may  be 
received  although  not  acted  upon  prior 
to  the  effective  date  of  the  Federal  rule. 


"Needed  for  and 


6.  Section  761^c) 
adjacent"  test 

The  September  14. 1983  permanent 
program  regulations  included  as  part  of 
the  VER  definition  a  specific  test,  known 
as  the  "needed  for  and  adjacent"  test, 
for  determming  VER.  30  CFR  7ei.5(c),  48 
FR  41315-41316, 41349.  The  test  had 
been  promulgated  as  part  of  OSMRFs 
permanent  program  rules  in  March  1979 
(30  CFR  761.5(a)(2Kii)  (1979)).  The  1983 
rules  amplified  the  "needed  for"  portion 
of  the  definition  so  that  the  existing  test 
provides: 

A  person  possesses  valid  existing  rights  if 
the  person  proposing  to  conduct  surface  coal 
mining  operations  can  demonstrate  tfiat  the 
coal  is  both  needed  for.  and  immediately 
adjacent  to,  an  ongoing  surface  coal  mining 
operation  wiuch  existed  on  August  3. 1977.  A 
determination  that  the  coal  is  "needed  for" 
will  be  based  upon  a  finding  that  the 
extension  of  mining  is  essential  to  make  the 
surface  coal  mining  (deration  as  a  whole 
economically  viable. 
30  C3T*  761.5{c}  (1984). 

The  court  concluded  that  the  rule  as 
promulgated  did  not  have  adequate 
notice  and  comment  under  the  APA. 
because  it  was  related  to  the  overall 
VER  definition  remanded  by  the  court 
and  because  nothing  in  the  proposed 
rule  suggested  such  an  expansion  of  the 
"needed  for  and  adjacent"  test.  The 
court  therefore  remanded  the  test  to  the 
Secretary  for  notice  and  comment  in 
accordance  with  the  APA.  Therefore, 
OSMRE  is  suspending  paragraph  (c)  of 
the  VER  definition  to  comply  with  the 
court's  opinion. 

7.  Section  761.5(d)    Continually  created 
VER 

On  September  14, 1983,  OSMRE  added 
paragraph  (d)  to  the  definition  of  VER  to 
provide  for  "continually  created  VER." 
The  purpose  of  the  provision  is  to  avoid 
takings  of  property  interests  where 
areas  come  under  the  protection  of 
section  522(e)  of  the  Act  after  August  3, 
1977.  Paragraph  (d)  provides: 

Where  an  area  oomes  under  the  protection 
of  section  522(e)  of  the  Act  after  August  3. 
1977,  valid  existing  ri^ts  shall  be  fbtmd  if— 

(1)  On  the  date  the  protection  comes  into 
existence,  a  validly  authorized  surface  coal 
mining  operation  exists  on  that  area;  or 

(2)  The  prohibition  caused  by  section  522(e) 
of  the  Act,  if  applied  to  the  property  interest 


that  exists  on  the  date  the  protection  comes 
into  existence,  would  effect  a  taking  of  the 
person's  property  which  would  entitle  the 
person  to  just  compensation  under  the  Fifth 
and  Ponrteendi  Amendments  to  the  United 
States  Constitution. 
30  CFR  7n.S(d)  (1984). 

The  court  upheld  the  concept  of 
"continually  created  VER"  but 
remanded  for  further  notice  and 
comment  that  portifm  of  the  regulation 
(30  CFR  761.5(d)(2))  which  incorporates 
the  takings  test  of  S  761.5(a).  Therefore, 
to  comity  with  the  court's  order. 
OSMRE  is  suspending  subparagraph 
(d)(2)  of  the  VER  definition  insofar  as  it 
incorporates  the  takings  test  of 
paragraph  (a).  However,  the 
"continually  created  VER"  test  in 
subparagraph  (d)(1)  will  remain  in 
effect. 

8.  Section  761.11(c)    Requirement  that 
historic  places  be  "publicly  owned" 

Section  522(e)(3)  of  the  Act  prohibits 
mining  that  would  adversely  affect  any 
"publicly  owned  paric  or  places  included 
in  the  National  Register  of  Historic 
Sites"  with  certain  exceptions.  On 
September  14. 1983,  OSMRE  revised  its 
regulations  at  30  CFR  781.11(c)  and 
applied  the  term  "publicly  owned"  to 
both  "park"  and  "places  included  m  the 
National  Register  of  Historic  Places." 
This  limited  the  application  of  the 
prohibition  of  mining  only  to  publicly 
owned  places  listed  in  the  National 
Register  of  Historic  Waces,  and  publicly 
owned  perks. 

OSMRE's  interpretation  was 
challenged.  Plaintiffs  contended  that  the 
prohibition  of  mining  should  be  afforded 
to  any  place  listed  in  the  National 
Register  of  Historic  Places,  without 
regard  to  ownership. 

The  District  Cotui  agreed.  The  court 
held  that  the  term  "publicly  owned" 
does  not  apply  to  "places  included  in  the 
National  Register  of  Historic  Places."  In 
Re:  Permanent  (11).  July  15, 1985  Mem. 
Op.  at  73-78. 

OSMRE  is  suspending  the  words 
"publicly  owned"  the  second  time  they 
appear  in  S  761.11(c).  This  will  have  the 
effect  of  extending  the  prohibition  to 
mining  which  will  adversely  affect  any 
places  included  in  the  National  Register 
of  Historic  Places,  without  regard  to 
ownership  of  the  place. 

A  directly  related  provision  is  30  CFR 
761.12(f).  This  provision  implements  the 
exception  in  section  522(e)(3)  of  the  Act 
which  allows  mining  in  historic  places 
or  parks  when  approved  by  the  Federal, 
State,  or  local  agency  with  jurisdiction 
over  the  place  or  park.  Section  761.12(f) 
provides  the  mechanism  for  the 
approval.  This  notice  will  extend  the 
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approval  mechanism  to  historic  places 
which  are  not  publicly  owned  so  as  to 
conform  with  the  extended  prohibition. 
Thus,  OSMRE  is  suspending  the  words 
"publicly  owned"  when  they  appear 
before  "place,"  and  "National  Register 
place"  in  S  761.12(f). 

9.  Section  761.11(h)    Areas  where 
mining  is  prohibited 

Section  761.11(h)  provides: 

There  will  be  no  surface  coal  mining, 
permitting,  licensing,  or  exploration  of 
Federal  lands  in  the  National  Park  System. 
National  Wildlife  System.  National  System  of 
Trails,  National  Wilderness  Preservation 
System,  Wild  and  Scenic  Rivers  System,  or 
National  Recreation  Areas  unless  called  for 
by  Acts  of  Congress.  (Emphasis  added.) 
30  CFR  761.11(h)  (1984). 

OSMRE  added  §  761.11(h)  in  response 
to  numerous  comments  from  persons 
concerned  that  mining  or  drilling  would 
occur  in  National  Parks  or  other  areas 
protected  under  section  522(e)(1)  of  the 
Act.  The  court  held  that  there  appeared 
to  be  no  rational  basis  for  distinguishing 
between  Federal  and  non-Federal  lands 
in  this  context,  since  section  522(e)(1) 
prohibits,  subject  to  VER  and  except  for 
operations  existing  on  August  3, 1977, 
surface  coal  mining  operations  on  any 
lands  within  the  statutorily  protected 
areas.  The  court  remanded  the  rule  for 
lack  of  adequate  notice  and  comment. 
Therefore.  OSMRE  is  suspending  the 
rule  to  comply  with  the  court  order. 
Section  761.11(a),  however,  will  continue 
to  implement  the  section  522(e)(1) 
prohibition  on  mining  within  the 
protected  areas. 

10.  Sections  764.15  and  769.14 
Suspension  of  unsuitability  petitions 

OSMRE's  rules  governing 
unsuitability  petitions,  adopted  on 
September  14, 1983,  included  provisions 
that  authorized  the  suspension  of  the 
processing  of  petitions  where 
consideration  of  the  petition  is 
premature  because  there  is  no  real  or 
foreseeable  potential  for  mining.  In 
adopting  this  rule  OSMRE  wanted  to 
provide  a  mechanism  to  allow  deferral 
of  consideration  of  petitions  for 
unsuitability  determinations  until  mining 
was  sufficiently  likely  that  a  decision  on 
the  petition  would  be  meaningful.  The 
petition  suspension  provisions  apply  to 
petitions  for  declaring  Federal  lands 
unsuitable,  30  CFR  769.14(b)(2).  and  to 
petitions  to  State  regulatory  authorities 
to  declare  non-Federal,  non-Indian  lands 
unsuitable.  30  CFR  764.15(a)(3).  Should  a 
petition  be  suspended,  the  rules  require 
that  it  be  processed  as  soon  as  it 
becomes  ripe. 

Plaintiffs  challenged  OSMRE's  rules, 
contending  that  there  was  no  basis  in 


the  Act  for  a  ripeness  determination. 
They  also  contended  that  it  allowed 
OSMRE  to  waive  the  one-year  statutory 
deadline  in  section  522(c)  of  the  Act  for 
petition  decisions. 

The  District  Court  ruled  that  the 
regulations  with  regard  to  petition 
suspension  were  inconsistent  with  the 
Act  and  remanded  the  rules. 

OSMRE  is  suspending  the  rules  which 
authorize  the  suspension  of  petitions 
and  all  references  in  other  portions  of 
the  rules  to  suspended  petitions. 
Specifically,  §  7e4.15(a)(3),  which 
provides  for  petition  suspensions  by 
State  regulatory  authorities,  is 
suspended.  Section  764.15(a)(8),  which 
provides  for  the  resumption  of 
processing  of  petitions  where 
suspension  has  occurred  and  a  permit 
application  has  tince  been  filed,  is  also 
suspended. 

With  regard  to  petitions  to  designate 
Federal  lands  unsuitable,  OSMRE  is 
suspending  all  of  paragraphs 
769.14(a)(3),  (b)(2),  and  (h).  In  addition. 
OSMRE  is  suspaiding  the  words  "ripe 
for  further  processing"  or  "ripe"  in 
§§  769.14  (a)(1)  and  (c)  respectively. 

These  suspensions  mean  that  the 
regulatory  authority  may  not  suspend 
petitions  to  designate  lands  unsuitable. 
In  the  initial  processing  of  petitions,  the 
appropriate  regulatory  authority  will 
make  the  completeness  and  other 
determinations  required  by  the  rules,  but 
no  ripeness  or  foreseeability  of  mining 
determination  will  be  a  prerequisite  to 
petition  processing. 


11.  Section  772. 11  (a) 
notices  of  intent 


Coal  exploration 


OSMRE's  1979  rules  with  regard  to 
coal  exploration  required  all  persons 
who  would  conduct  coal  exploration 
and  who  would  extract  250  tons  or  less 
of  coal  to  file  a  notice  of  intent  to 
explore.  Those  who  would  extract  in 
excess  of  250  tons  were  required  to 
obtain  a  coal  exploration  permit. 

OSMRE  revised  its  rules  with  regard 
to  coal  exploration  on  September  8, 
1983.  The  revised  §  772.11(a)  required 
that  any  person  who  intends  to  conduct 
coal  exploration  operations  outside  a 
permit  area  during  which  250  tons  or 
less  of  coal  will  be  removed  and  which 
may  substantially  disturb  the  natural 
land  surface  must  file  a  notice  of  intent 
to  explore  with  ttie  regulatory  authority. 
Thus  a  notice  of  intent  was  not  required 
in  every  case,  but  only  where  coal 
exploration  would  substantially  disturb 
the  land  surface. 

The  District  Court  ruled  that  OSMRE 
had  failed  to  adequately  explain  its 
departure  from  the  previous  rules,  and 
remanded  §  772.11(a). 


OSMRE  is  suspending  §  772.11(a) 
insofar  as  it  limits  the  responsibility  to 
submit  a  notice  of  intent  to  explore  to 
those  persons  who  will  substantially 
disturb  the  natural  land  surface.  This 
means  that  all  persons  conducting  coal 
exploration  will  be  required  to  submit  a 
notice  of  intent  to  explore  whether  or 
not  they  will  substantially  disturb  the 
natural  land  surface. 

The  requirement  to  file  a  notice  of 
intent  in  the  Tennessee  Federal 
program,  30  CFR  942,772,  which  differs 
from  both  the  1979  and  1983  national 
rules,  remains  unaffected  by  this 
suspension. 

12.  Sections  772.11(b)(3)  and  772.12(b} 
Coal  exploration  narrative 

OSMRE's  rules  at  30  CFR  772.11(b)(3) 
and  772.12(b)(3)  identify  information 
which  must  be  submitted  as  part  of  a 
notice  of  intent  to  explore  or  as  part  of 
an  application  for  a  coal  exploration 
permit,  respectively.  Paragraphs 
772.11(b)(3)  and  772.12(b)  require  "a 
narrative  or  map."  This  allows  the 
submission  of  either  a  narrative  or  a 
map.  OSMRE  adopted  this  provision 
because  the  District  Court  for  the 
District  of  Columbia,  in  its  May  16. 1980 
decision  in  In  Re:  Permanent  (I)  had 
ruled  that  OSMRE  h*d  erred  in  its  1979 
rules  by  requiring  both  a  narrative 
description  and  a  map. 

OSMRE's  1983  rule  was  challenged 
because  it  does  not  require  a  narrative 
description  of  the  exploration  area  in  all 
instances.  The  plaintiffs  contended  that 
a  map  alone  is  insufficient  to  describe  a 
proposed  exploration  area. 

The  District  Court  remanded 
OSMRE's  rules.  In  Re:  Permanent  (II), 
July  15. 1985  Mem.  op.  at  139-140. 

OSMRE  is  suspending  §§  772.11(b)(3) 
and  772.12(b)(3)  insofar  as  they  allow  a 
coal  exploration  notice  or  application  to 
be  submitted  which  does  not  include  a 
narrative  describing  the  exploration 
area.  This  will  mean  that  notices  of 
intent  and  applications  for  coal 
exploration  operations  must  include 
narratives. 

13.  Section  773.11    Continued 
operations  under  the  initial  regulatory 
program 

Section  773.11(b)(2)  permits  an 
operator  conducting  operations  under 
the  initial  regulatory  program  to 
continue  to  conduct  such  operation 
while  the  permanent  program  permit 
application  is  being  processed,  beyond 
eight  months  after  the  State  program  or 
Federal  program  has  been  approved. 
The  regulation  allows  continued 
operations  by  operators  who  are 
operating  with  a  valid  initial  program 
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permit  and  operators  who  are  lawfully 
operating  in  areas  where  no  such  permit 
is  required. 

Section  773.11(b)(2)  was  challenged 
because  it  permits  mining  by  initial 
program  operators  who  do  not  have  an 
initial  permit  from  the  State.  Challengers 
relied  on  5  506(a)  of  the  Act.  which 
provides  for  continued  operations  by 
persons  operating  "under  a  permit  from 
the  State.  .  .  ."  The  District  Court  held 
that  continued  operation  could  only  be 
allowed  where  initial  program  permits 
had  been  issued.  The  coiut  remanded 
the  rule. 

OSMRE  is  suspending  the  phrase 
"under  the  initial  regulatory  program  or" 
in  §  773.11(b)(2).  This  will  have  the 
effect  of  limiting  the  authority  to 
continue  operations  after  eight  months 
after  a  program  is  implemented  to  those 
operators  who  had  a  permit  from  the 
State  during  the  initial  regulatory 
program. 

14.  Sections  785.16,  816.133(d),  and 
817.133(d)    Variances  from 
approximate  original  contour 

Section  515(e)  of  the  Act  authorizes  a 
limited  variance  from  the  requirement  to 
return  mined  lands  to  approximate 
original  contour  (AOC).  OSMRE's 
September  1, 1983  rulemaking  provided 
for  variances  from  AOC  restoration 
requirements  in  both  steep  slope  and  in 
non-steep  slope  areas.  48  FR  39892. 

OSMRE  was  challenged  on  its 
adoption  of  a  variance  procedure 
applicable  in  non-steep  slope  areas.  The 
challengers  contended  that  the  Act  and 
legislative  history  only  authorize 
variances  from  AOC  in  steep  slope 
areas.  The  Secretary  pointed  to  both 
pre-  and  post-enactment  Congressional 
statements  which  support  a  more 
general  variance  provision. 

The  District  Court  ruled  that  the  Act 
does  not  permit  a  variance  from  AOC 
unless  steep  slope  mining  is  involved.  In 
Re:  Permanent  (II),  July  15. 1985  Mem. 
op.  at  132.  Accordingly,  the  District 
Court  remanded  %\  785.16.  816.133(d) 
and  817.133(d). 

OSMRE  is  therefore  suspending 
§§785.16,  816.133(d)  and  817.133(d) 
insofar  as  they  permit  the  granting  of 
variances  from  AOC  for  siuface  coal 
mining  operations  in  non-steep  slope 
areas. 

15.  Sections  780.21  and  784.14 
Hydrologic  information  to  be  submitted 

OSMRE's  September  26, 1983 
rulemaking  concerned  hydrologic 
resources  information.  48  FR  43956. 
Sections  780.21(f)  and  784.14(e) 
established  the  requirements  for  the 
probable  hydrologic  consequences 
(PHC)  determination.  This  is  the 
predictive  estimate  of  the  probable 


hydrologic  consequences  of  the 
proposed  operation  upon  the  quantity 
and  quality  of  ground  water  and  surface 
water  which  must  be  submitted  by  the 
applicant. 

Challengers  to  the  regulations 
contended  that  OSMRE  failed  to  require 
the  information  required  by  section 
507(b)(ll)  of  the  Act.  In  particular,  they 
contended  that  the  rule  should  be 
remanded  because  it  only  requires 
operators  to  submit  hydrologic 
information  for  operations  conducted 
during  the  term  of  the  permit,  and  not  for 
the  entire  life  of  the  mine. 

The  District  Coiul  ruled  that  section 
507(b)(ll)  of  the  Act  does  permit  a 
regulatory  authority  to  require  operators 
to  submit  hydrologic  data  for  the  life  of 
the  mine  in  the  PHC  determination.  In 
Re:  Permanent  (II),  July  15, 1985  Mem. 
op.  at  16.  It  also  ruled  that  the  Secretary 
had  erred  by  failing  to  provide  an 
adequate  explanation  for  not  requiring 
life  of  the  mine  analysis  in  the  PHC. 
Thus,  the  Court  remanded  the  rule. 

OSMRE  will  conduct  a  rulemaking  at 
a  later  date  in  order  to  determine 
whether  and  under  what  circumstances 
hydrologic  information  submitted  in  the 
permit  apphcation  must  cover  the  life  of 
the  mine.  In  the  interim,  OSMRE  is 
suspending  §S  780.21(f)  and  784.14(e)  to 
the  extent  that  those  sections  limit  a 
regulatory  authority  from  requiring  a 
permit  applicant  to  address  life-of-the- 
mine  hydrologic  impacts  in  the  probable 
hydrologic  consequences  determination. 

In  Federal  program  States  and  on 
Indian  lands,  where  OSMRE  is  the 
regulatory  authority,  this  suspension 
means  that  in  evaluating  the  appropriate 
scope  of  a  PHC  determination,  OSMRE 
will  determine  on  a  case-by-case  basis 
whether  and  to  what  degree  a  permit 
applicant  should  include  hydrologic 
information  for  operations  conducted 
outside  of  the  permit  area  during  the 
entire  life  of  the  operation. 

16.  Sections  816.46(b)(2)  and  817.46(b)(2) 
Siltation  structures 

OSMRE's  September  26, 1983 
rulemaking  estabUshed  new 
requirements  for  siltation  structures.  48 
FR  43956.  At  30  CFR  816.46(a)(3)  and 
817.46(a)(3),  OSMRE  requires  that  all 
surface  drainage  from  a  disturbed  area 
be  passed  through  a  siltation  structure. 
In  §§  816.46  and  817.46,  OSMRE  defined 
a  siltation  structiu-e  to  include  a 
sedimentation  pond,  a  series  of 
sedimentation  ponds  and  other 
treatment  facilities.  Other  treatment 
facilities  were  deHned  in  that  section  to 
include  treatments  with  point  source 
discharges  used  to  prevent  additional 
contribution  of  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 


area.  This  requirement  was  adopted  in 
order  to  implement  sections 
515{b)(10)(B)  and  516(b)(9)(B)  of  the  Act, 
which  mandate  the  use  of  "best 
technology  currently  available"  (BTCA) 
to  prevent  additional  contributions  of 
suspended  solids  to  streamflow  or 
runoff  outside  the  permit  area. 

Challengers  to  this  provision  asserted 
that  in  certain  circumstances  siltation 
structures  can  cause  long  term  and  short 
term  adverse  effects  on  the  hydrologic 
balance.  In  particular  they  pointed  to 
problems  in  the  Western  United  States 
such  as  increased  erosion,  channel 
deepening  and  enlargement  and 
increased  flooding  in  low  lying  areas, 
attributed  to  siltation  structures. 

The  District  Court  ruled  that  the 
September  28, 1983  preamble  fails  to 
articulate  a  reason  for  requiring  siltation 
structiues  in  every  instance.  In  Re: 
Permanent  (II).  July  15, 1985  Mem.  op.  at 
102-108.  In  particular  the  court  noted 
that  "the  record  evidence  that  pointed  to 
potential  negative  impacts  of  siltation 
structures  in  the  West  was  dismissed 
without  reasoned  analysis.  'OSMRFs 
recognition  that  the  use  of 
sedimentation  ponds  and  other  siltation 
structures  in  the  West  presents  some 
problems'.  48  FR  44030  (1983)  was  not 
followed  by  any  recognition  of  what 
those  problems  are  and  why,  in  the  face 
of  those  problems,  siltation  ponds  were 
still  considered  BTCA."  Id.  Thus,  the 
court  remanded  §§  816.46(b)(2)  and 
817.46(b)(2). 

OSMRE  is  suspending  §  §  816.46(b)(2) 
and  817.46(b)(2).  This  means  that  the 
regulatory  authority  must  determine  on 
a  case-by-case  basis  what  constitutes 
the  "best  technology  currently 
available"  as  required  by  the  Act  and  30 
CFR  701.5  which  defines  BTCA.  In  many 
instances.  State  programs  have  defined 
BTCA  and  such  definitions  are  to  be 
followed.  OSMRE  anticipates  that 
sedimentation  ponds  or  some  other 
siltation  structure  will  most  likely  be  the 
best  technology  currently  available: 
however,  a  case-by-case  determination 
should  be  made.  Moreover,  OSMRE  is 
not  suspending  its  performance 
standards  with  regard  to  siltation 
structiu-es  or  sedimentation  ponds.  Thus, 
in  those  instances  where  sedimentation 
ponds  or  other  siltation  structures  are 
determined  to  be  BTCA,  the 
performance  standards  in  §  §  816.46(b), 
(c).  and  (d),  and  817.46(b),  (c).  and  (d) 
will  continue  to  apply.  Where  BTCA 
includes  a  discharge  from  a  point 
source,  effluent  limits  will  continue  to 
apply  and  a  NPDES  permit  is  needed.  In 
situations  where  sediment  control 
measures  other  than  siltation  structures 
are  determined  as  BTCA,  the 
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performance  standards  of  §§  816.45  and 
817.45  will  control. 

17.  Sections  816.49(a)(3).  816.49(a)(5j(i). 
817.49(a)(3)  and  817.49(a)(5(i) 
Impoundments 

On  September  26, 1983,  OSMRE  also 
imposed  new  performance  standards  on 
impoundments.  48  FR  43956.  OSMREs 
rules  at  §5  816.49(a)(3)  and  817.49(a)(3) 
impose  a  minimum  static  safety  factor  of 
1.5  and  a  seismic  safety  factor  of  1.2  for 
all  impoundments  used  for  surface  and 
underground  mines,  respectively. 
OSMRE's  rules  at  §§  816.49{a){5){i)  and 
817.49(a)(5)(i)  establish  stability 
requirements  for  foundation  abutments 
and  require  sufficient  foundation 
investigation  and  laboratory  testing  to 
determine  design  requirements  for 
foundation  stability. 

Challengers  to  the  rules  contended 
that  OSMRE's  proposed  rule  had  not 
included  a  static  safety  factor  of  1.5  for 
small  sedimentation  ponds.  They 
claimed  that  factor  had  only  been 
proposed  for  larger  sedimentation 
ponds.  Similarly,  they  contended  that 
the  requirements  for  foundation 
investigation  and  laboratory  testing 
were  not  proposed  for  small 
sedimentation  ponds. 

The  District  Court  determined  that 
OSMRE's  rule  must  be  remanded  for 
additional  rulemaking  procedures  to  the 
extent  that  it  applies  to  small 
sedimentation  ponds  not  previously 
required  to  meet  the  1.5  static  safety 
factor.  In  Re:  Permanent  (II).  July  15, 
1985  Mem.  op.  at  108-113. 

Accordingly,  OSMRE  is  suspending 
§§  816.49(a)(3),  816.49(a)(5)(i), 
817.49(a)(3)  and  817.49(a)(5)(i)  insofar  as 
they  apply  to  small  sedimentation 
ponds.  Small  sedimentation  ponds  are 
those  ponds  in  which  no  embankment  is 
more  than  20  feet  in  height,  measured 
from  the  upstream  toe  of  the 
embankment  to  the  crest  of  the 
emergency  spillway  and  with  a  storage 
volume  of  less  than  20  acre  feet. 

18.  Sections  816.49(a)(9)  and  817.49(a)(9) 
Underwater  highwalls  in  impoundments 

OSMRE's  September  26, 1983 
rulemaking  included  other  regulations 
with  regard  to  permanent 
impoundments.  48  FR  43956.  Sections 
816.49(a)(9)  and  817.49(a)(9)  allow  the 
retention  of  segments  of  highwalls  in 
certain  impoundments  if  the  segment  is 
located  underwater.  OSMRE's  rules 
allow  the  retention  of  such  highwalls 
only  where  the  vertical  portion  of  the 
highwall  is  completely  below  the  low- 
water  line,  and  sufficiently  so  to  provide 
adequate  safety  and  access  for  the 
proposed  water  users. 


Challengers  to  the  rules  contended 
that  in  all  cases  highwalls  must  be 
eliminated,  and  dted  section  515(b)(3)  of 
the  Act.  The  District  Court  ruled  that  the 
Act  did  not  authorize  the  retention  of 
highwalls  in  impoundments,  even  if  the 
highwall  was  under  water.  Thus,  the 
Court  remanded  the  regulations.  In  Re: 
Permanent  (II).  July  15, 1985  Mem.  op.  at 
117. 

OSMRE  is  suspending  §§  816.49(a)(9) 
and  817.49(a)(9)  insofar  as  they  permit 
the  retention  of  highwalls  in  permanent 
impoundments.  "Iliis  will  mean  that 
underwater  highwalls  may  not  be 
retained  in  permanent  impoundments. 
The  requirement  to  eliminate  highwalls 
underwater  does  not  mean  that  the 
approximate  premining  contour  must  be 
achieved  within  the  impoundment.  As 
was  required  by  the  initial  program  rules 
at  30  CFR  715.14(e).  only  appropriate 
contour  will  be  required  within  an 
impoundment  so  long  as  highwalls  are 
eliminated. 

19.  Sections  816.49,  817.49.  816.84(b)(2) 
and  817.84(b)(2)    MSHA  size 
distinctions 

OSMRE's  regulations  at  §§  816.49  and 
817.49  classify  impoundments  based  on 
size.  Large  impoundments  are  subject  to 
more  stringent  requirements  than 
smaller  impoundments.  OSMRE's 
regulations  reference  regulations  of  the 
Mine  Safety  and  Health  Administration 
(MSHA)  at  30  CFR  77.216  for  the  size 
distinctions.  Challengers  to  the 
regulations  contended  that  OSMRE's 
adoption  of  the  size  distinctions  used  by 
MSHA  was  improper.  They  contended 
that  OSMRE  should  independently 
classify  impoundment  size. 

The  District  Court  ruled  that  it  was 
improper  to  rely  on  MSHA's  size 
distinctions,  and  accordingly  remanded 
§§  816.49  and  817.49.  In  Re:  Permanent 
(II).  July  15, 1985  Mem.  op.  at  30-32. 

OSMRE  is  not  suspending  those 
provisions.  The  effect  of  a  suspension 
removing  these  diftinctions  would  be 
either  to  require  operators  who  have 
small  impoundments  to  satisfy 
performance  standards  promulgated  for 
large  impoundments,  or,  in  the 
alternative,  to  eliminate  requirements 
for  large  impoundments  to  conform  with 
the  lesser  standards  imposed  on  small 
impoundments.  The  effect  of  either  of 
these  options  would  be  to  modify 
standards  in  a  maimer  different  than  the 
rules  in  place  before  1983.  Thus,  because 
it  is  impossible  merely  to  undo  the 
transaction,  OSMRE  will  propose  a  new 
regulation  on  this  subject  to  comply  with 
the  court  order. 

OSMRE's  coal  waste  regulations  also 
reference  the  MSHA  size  distinctions. 
Those  regulations  except  small  coal 


waste  impounding  structures  from 
achieving  the  same  combination 
spillway  requirement  as  larger 
impounding  structures.  OSMRE  is 
suspending  §§  816.84(b)  and  817.84(b)  to 
the  extent  that  the  combined  spillway 
capacity  of  impounding  structures 
consisting  of  or  impounding  coal  waste, 
which  do  not  meet  the  MSHA  size 
criteria,  are  exempt  finom  OSMRE's 
requirements.  This  means  that  any 
impounding  structure,  regardless  of  size, 
either  made  of  or  impounding  coal  mine 
waste  must  have  a  spillway  or  spillways 
able  to  safely  pass  the  100-year,  6-hour 
design  precipitation  event. 

20.  Sections  816.49(a)(8).  816.84(b). 
817.49(a)(8).  and  817.34(b)    Numbers  of 
spillways 

OSMRE  regulations  at  §§  816.49(a)(8) 
and  816.84(b)(2)  and  817.49(a)(8)  and 
817.84(b)(2)  require  that  "the 
combination  of  principal  and  emergency 
spillways  shall  be  able  to  safely  pass 
the  . . .  design  precipitation  event." 

OSMRE's  regulation  with  regard  to 
the  necessity  for  having  more  than  one 
spillway  was  challenged.  In  briefing  the 
question,  the  Secretary  determined  that 
the  challenge  had  merit  and  stated  his 
intention  to  propose  a  rule  specifying 
that  one  spillway  capable  of  safely 
passing  the  design  precipitation  event 
may  be  used  instead  of  separate 
principal  and  emergency  spillways.  In 
Re:  Permanent  (II),  Federal  Defendants' 
Memorandum  in  Support,  filed 
December  17. 1984,  p.  41  n.  26. 

OSMRE  is  suspending  S§  816.49(a)(8), 
816.84(b)(2),  817.49(a)(8).  and  817.84(b)(2) 
to  the  extent  that  they  require  separate 
principal  and  emergency  spillways 
where  one  spillway  may  safely  pass  the 
design  storm  event. 

21.  Sections  816.81(a)  and  817.81(a) 
Coal  waste  gravity  transport 

OSMRE's  September  26, 1983 
rulemaking  dealt  with  several  coal 
waste  issues.  48  FR  44006.  In  its  1979 
rules  OSMRE  had  required  that  coal 
mine  waste  be  "hauled  and  conveyed 
and  placed  in  a  controlled  manner."  In 
revising  the  rules  in  1963  OSMRE 
adopted  a  rule  which  required  that  coal 
mine  waste  be  "placed  in  a  controlled 
manner." 

Challengers  to  the  rule  contended  that 
the  record  did  not  support  allowing  end 
or  side  dumping  of  coal  waste. 

The  District  Court  ruled  that  OSMRE's 
rule  did  not  have  sufficient  explanation 
for  deletion  of  the  requirement  that  coal 
mine  waste  be  "hauled  and  conveyed" 
and  did  not  adequately  justify  the 
departure  from  the  previous  conclusion 
that  end  or  side  dumping  were 
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inherently  dangerous  activities,  even 
where  the  operator  is  then  required  to 
take  some  additional  step,  like 
spreading  the  piles  in  layers.  Thus,  the 
court  remanded  the  rule.  In  Re: 
Permanent  (11),  July  15, 1985  Mem.  op.  at 
26-27. 

Accordingly,  OSMRE  is  suspending 
the  rule  to  the  extent  that  the  end 
dumping  or  side  dumping  of  coal  waste 
is  allowed. 

22.  Sections  816.81(c)  and  81 7.81  fcj 
Compaction  of  coal  waste 

OSMRE's  1979  regulations  required 
coal  waste  banks  to  be  "compacted  to 
attain  90  percent  of  the  maximum  dry 
density  to  prevent  spontaneous 

combustion "  The  regulations 

published  on  September  26, 1983  allow 
construction  of  coal  waste  banks 
without  a  specific  compaction  standard 
provided  they  achieve  a  minimum  long 
term  safety  factor  of  1.5.  30  CFR 
816.81(c)(2):  817.81(c)(2).  48  FR  44006. 
This  allows  refuse  piles  to  be 
constructed  in  some  instances  with  less 
compaction  than  previously  required. 

Challengers  to  the  1983  rule  contended 
that  the  Secretary  erred  by  adopting  a 
performance  standard  rather  than  a 
design  standard. 

The  court  ruled  that  the  Secretary  had 
failed  to  explain  his  removal  of  the 
design  standard  with  regard  to 
compaction,  and  failed  to  provide  design 
standards  for  coal  waste  piles  as 
required  by  section  515(f)  of  the  Act.  The 
court  remanded  the  rule.  In  Re: 
Permanent  (II),  July  15, 1985  Mem.  op.  at 
27-29. 

Thus,  OSMRE  is  suspending 
§§  816.81(c)(2)  and  817.81(c)(2)  to  the 
extent  that  they  permit  coal  waste 
refuse  piles  to  be  constructed  or 
modified  with  less  compaction  than 
necessary  to  attain  90  percent  of  the 
maximum  dry  density  determined  in 
accordance  with  the  standard  Proctor 
method.  Use  of  the  previous  standard 
will  be  required  until  OSMRE  adopts  a 
further  rule  change. 

23.  Sections  816.83  and  817.83    Disposal 
of  coal  waste  in  two  foot  lifts 

OSMRE's  coal  waste  rules  establish 
requirements  for  lift  thickness.  OSMRE's 
1979  rules  required  that  coal  refuse 
banks  not  be  constructed  in  lifts  of 
thickness  in  excess  of  two  feet.  In  its 
September  28, 1983  rules  at  S§  816.83 
and  817.83,  48  FR  44028  (1983),  OSMRE 
deleted  that  requirement,  and  instead 
required  coal  refuse  piles  be  constructed 
in  accordance  with  the  Mine  Safety  and 
Health  Administration's  (MSHA)  rules 
at  30  CFR  77.215.  MSHA's  rules  allow 
refuse  piles  to  be  constructed  with  lifts 
in  excess  of  two  feet  thick  if  a  1.5  safety 


factor  is  attained  and  if  approved  by  the 
MSHA  district  manager. 

Challengers  to  the  rule  contended  that 
the  Secretary  had  failed  to  promulgate 
design  requirements,  as  required  by 
section  515(0  and  that  the  Secretary  had 
improperly  delegated  his  responsibilities 
to  MSHA. 

The  court  ruled  that  the  regulation 
violates  section  515(f)  of  the  Act  by 
relying  on  a  performance  standard.  In 
Re:  Permanent  (11),  July  15, 1985  Mem. 
op.  at  30. 

Accordingly.  OSMRE  is  suspending 
the  rule  to  the  extent  that  it  allows  coal 
waste  refuse  piles  to  be  constructed  in 
lifts  larger  than  two  feet  in  thickness.  In 
Federal  program  States  such  as 
Tennessee,  this  means  OSMRE  will 
employ  a  maximum  two  foot  lift 
standard  in  reviewing  coal  refuse  pile 
designs  until  a  new  rule  is  promulgated. 

24.  Sections  816.89  and  817.89 
Hazardous  wastes 

In  its  September  26, 1983  rulemaking 
with  regard  to  coal  waste,  OSMRE 
adopted  §S  818.89(d)  and  817.89(d). 
These  provisions  required  coal 
operators  to  dispose  of  "hfizardous" 
noncoal  mine  wastes  consistent  with  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  and  40  CFR  Part  261. 

The  District  Court  ruled  that 
S§  816.89(d)  and  817.89(d)  were 
promulgated  without  notice  and 
comment.  Thus.  OSMRE  is  suspending 
those  provisions  and  will  not  enforce 
any  requirements  of  RCRA  regarding 
hazardous  noncoal  mine  wastes.  This 
suspension  of  OSMRE's  rules  is  not 
intended  to  affect  in  any  maimer  the 
applicability  of  the  Environmental 
ft-otection  Agency  rules  which 
implement  RCRA. 

25.  Sections  816.116  and  817.116 
Revegetation  issues:  Repair  of  rills  and 
gullies  and  replanting  of  trees 

SecHon  515(b)(20)  of  the  Act 
establishes  a  five-  or  ten-year  period  of 
responsibility  which  begins  after  the  last 
year  of  augmented  seeding,  fertilizing, 
irrigation  or  other  work  on  reclaimed 
areas.  OSMRE's  rules  governing 
revegetation,  published  on  September  2, 
1983,  48  FR  40153,  raised  two  issues  with 
regard  to  what  postmining  practices 
could  be  undertaken  without  restarting 
the  five-  or  ten-year  period  of 
responsibility  before  which  the 
operator's  performance  bond  may  not  be 
fully  released.  These  involve  the  concept 
of  "normal  conservation  practices." 
OSMRE's  rules  at  30  CFR  816.116  and 
817.116  allow  normal  conservation 
practices  to  occur  without  restarting  the 
period  of  responsibihty. 


OSMRE's  rules  at  SS  816.116(c)(4)  and 
817.116(c)(4)  permit  the  regulatory 
authority  to  "approve  selective 
husbandry  practices  excluding 
augmented  seeding,  fertilization  or 
irrigation  without  extending  the  period 
of  responsibility  for  revegetation 

success  and  bond  liability " 

OSMRE's  preamble  to  that  provision 
stated  that  "the  repair  of  rills  and  gullies 
including  reseeding  can  occur  without 
extending  the  period  of  responsibility 
for  revegetation  success"  only  if  it  is 
approved  by  the  regulatory  authority 
after  consideration  of  normal 
conservation  practices  in  the  region.  48 
FR  40157. 

Challengers  to  the  rule  contended  that 
the  repair  of  rills  and  gullies  is  never  a 
"normal  conservation  practice."  While 
the  District  Court  did  not  find  that  the 
rule  was  unreasonable,  it  did  not  find 
support  in  the  record  for  the  proposition 
that  repair  of  rills  and  gullies  is  a  normal 
conservation  practice. 

Accordingly,  the  court  determined 
that  in  the  absence  of  such  record 
support,  OSMRE  may  not  promulgate  a 
rule  that  permits  the  repair  of  rills  and 
gullies  to  be  considered  a  normal 
conservation  practice.  In  Re:  Permanent 
(II),  July  15, 1985  Mem.  op.  at  92-94. 
Accordingly,  OSMRE  is  suspending  30 
CFR  816,116(c)(4)  and  817.116(c)(4) 
insofar  as  they  allow  the  repair  of  rills 
and  gullies  to  occur  without  restarting 
the  period  of  responsibility  for  the  areas 
of  repair. 

A  closely  related  issue  involves  the 
replanting  of  trees.  OSMRE's  rules,  at 
§§  816.116(b)(3)(ii)  and  817.116(b)(3)(ii), 
permit  the  inclusion  of  trees  and  shrubs 
which  have  been  in  place  for  three 
growing  seasens,  or  in  areas  with  a  ten- 
year  period  of  responsibility,  for  eight 
growing  seasons  in  the  determination  of 
the  number  of  trees  and  shrubs  for  the 
purpose  of  determining  revegetation 
success.  Challengers  to  the  rule 
contended  that  the  inclusion  of  trees 
which  have  been  in  place  less  than  the 
full  responsibility  period  is  improper. 

The  District  Court  ruled  that  the 
record  did  not  demonstrate  that  the 
replanting  of  trees  is  a  normal 
husbandry  practice,  and  accordingly, 
remanded  the  rule.  In  Re:  Permanent 
(11).  July  15, 1985  Mem.  op.  at  93-95. 

Thus,  OSMRE  is  suspending 
§§  816.116(b)(3)(ii)  and  816.117(b)(3)(ii) 
to  the  extent  that  they  authorize  the 
inclusion  of  trees  and  shrubs  which 
have  been  in  place  less  than  the  full 
period  of  responsibility  in  determining 
the  success  of  stocking. 

This  will  mean  that  OSMRE  will  not 
approve  the  determination  of 
reclamation  success  or  authorize  bond 


41900 


Federal  Register  /  Vol.  51.  No.  224  /  Thursday.  November  20.  1986  /  Rules  and  Regulations 


release  on  the  basis  of  trees  or  shrubs  in 
place  leas,  than  die  applicable  period  of 
liability. 

26.  Secikma  81B.116(c)(2)  and 
817.116feJ(2J    Period  for  measuring 
revegetation  success 

OSMRFs  1963  revegetation  rules  at 
SS  8ie.ll6(c)(2)  and  817.116{c](2} 
provide  that  for  areas  which  receive 
more  dian  26  inches  of  rainfall  per  year, 
'^regetation  parameters  identified  in 
paragraph  (b)  of  this  section  shall  equal 
or  exceed  the  approved  success 
standard  during  the  growing  season  of 
the  last  year  of  the  responsibility  period 
or,  if  required  by  the  regulatory 
authority,  during  the  growing  seasons  of 
the  last  two  years  of  Uie  responsibility 
period." 

Challengers  to  the  rule  contended  that 
the  rule  was  inadequate,  because 
revegetation  success  in  areas  with  more 
than  28  inches  of  rainfall  could  not  be 
demonstrated  over  less  than  the  last  two 
years  of  the  responsibility  period.  They 
pointed  to  evidence  in  the  rulemaking 
for  OSMRFs  1979  rules  which  supported 
a  two-year  period  for  determining 
success. 

The  District  Court  ruled  that  OSMRFs 
change  from  a  two-year  to  a  one-year 
period  for  measuring  attainment  of 
revegetation  success  was  not 
adequately  supported  in  the  record.  The 
court  remanded  S9  816.116(c)(2)  and 
817.118(c)(2).  In  Re:  Permanent  (II),  July 
15, 1985  Mem.  op.  at  96-99. 

Hius,  OSMRE  is  suspending 
S§  8iail8(c)(2)  and  817.116(c)(2)  to  the 
extent  that  these  sections  permit  the 
determination  of  revegetation  success  to 
be  measured  over  less  than  the  growing 
seasons  of  the  last  two  years  of  the 
responsibility  period  in  areas  with  26 
inches  or  more  of  rainfall  per  year. 

m.  Procedural  Matters 

Executive  Order  12291 

The  DOI  has  examined  this 
suspension  notice  according  to  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  has  determined 
that  it  is  not  major  and  does  not  require 
a  regulatory  impact  analysis.  The 
promulgation  in  1983  of  the  rules  being 
suspended  was  not  a  major  action  and 
for  the  same  reasons,  neither  is  this 
suspension. 

Regulatory  Flexibility  Act 

The  DOI  also  has  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  that  the 
suspension  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the  same 
reasons  that  the  promulgation  of  the 


rules  in  1983  did  not  have  such  an 
impact  1 

National  Enviroiunental  Policy  Act 

The  effect  of  the  suspensions  covered 
by  this  notice  is  covered  in  two 
environmental  impact  statements 
prepared  by  the  Department  of  the 
Interior.  These  are  the  Final 
Environmental  Impact  Statement  OSM- 
EIS-l  and  the  Final  Environmental 
Impact  Statement  OSM-EIS-1: 
Supplement  These  are  on  file  at  the 
OSMRE  Administrative  Record  at  1100  L 
Street  NW..  Washington.  DC. 

Paperwork  Reduction  Act 

No  new  information  collection 
requirements  are  imposed  by  the 
suspensions  in  Parts  701,  761,  764,  769, 
773.  785.  818  and  817.  Additional 
information  requirements  of  Peu-ts  772, 
780  and  784  are  imposed  pursuant  to 
court  order  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  (II),  No. 
79-1144  (D.D.C.  July  15, 1985).  and  are 
covered  by  OMB  approvals  for  these 
parts  having  Approval  Numbers  1029- 
0033. 1029-0038,  and  1029-0039, 
respectively.  The  obligation  to  respond 
is  mandatory. 

List  of  Subjects 

30  CFR  Part  701 

Coal  mining.  Law  enforcement. 
Surface  mining,  Ihiderground  mining. 

30  CFR  Part  761 

Coal  mining.  Historic  preservation, 
Monuments  and  Memorials,  National 
forests.  National  paries.  Reporting 
requirements,  Surface  mining. 
Underground  mining,  Wildlife  refuges. 

30  CFR  Part  764 

Administrative  practice  and 
procedure.  Coal  mining.  Reporting 
requirements.  Surface  mining, 
Underground  mining. 

30  CFR  Part  769   | 

Administrative  practice  and 
procedure.  Coal  mining.  Reporting 
requirements.  Surface  mining, 
Underground  mining. 

30  CFR  Part  772 

Coal  mining,  Rq)orting  and 
recordkeeping  requirements.  Surface 
mining.  Underground  mining. 

30  CFR  Part  773 

Coal  mining.  Reporting  and 
recordkeeping  requirements.  Surface 
mining.  Underground  mining. 


30  CFR  Part  780 

Coal  mining.  Reporting  and 
recordkeeping  require ments.  Surface 

mining. 

30  CFR  Part  784 

Coal  mining.  Reporting  and 
recordkeeping  requirtments. 
Underground  mining. 

30  CFR  Part  785 


Coal  mining,  Reporting  requirements. 
Surface  mining,  Underground  mining. 

30  CFR  Part  816 

Coal  mining.  Environmental 
protection.  Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  817 

Coal  mining.  Environmental 
protection.  Reporting  and  recordkeeping 
requirements,  Undet^vund  mining. 

For  the  foregoing  reasons,  Parts  701, 
761.  764,  769,  772,  773,  780,  784,  785,  816, 
and  817  are  amended  as  follows: 

Dated:  Noveml>er  10, 1906. 
J.  Steven  Griles. 

Assistant  Secretary  Land  and  Minerals 
Management. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seg. 

9701.5    [Amendedl 

2.  In  S  701.5.  the  definition  of  "affected 
area"  is  suspended  insofar  as  it 
excludes  roads  which  are  included  in 
the  definition  of  "surface  coal  mining 
operations." 

3.  In  §  701.5,  the  definition  of 
"previously  mined  area"  is  suspended 
insofar  as  it  applies  to  areas  upon  which 
surface  coal  mining  operations  were 
previously  conducted  that  were  or 
should  have  been  subject  to  the  Act 

PART  761— AREAS  DESIGNATED  BY 
ACT  OF  CONGRESS 

4.  The  authority  citation  for  Part  761  is 
revised  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 


S  761.5    [Amendml] 

5.  In  S  761.5,  in  the  definition  of 
"cemetery."  the  phrase  "except  for 
private  family  burial  ^-ounds"  is 
suspended. 

6.  In  S  761.5.  the  definition  of 
"significant  recreational,  timber, 
economic,  or  other  values  incompatible 
vnth  surface  coal  mining  operations"  is 
suspended  insofar  as  the  listed  values 
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are  evaluated  for  compatibility  solely  in 
terms  of  reclaimability. 

7.  In  S  761.5.  paragraphs  (a)  and  (c)  of 
the  definition  of  "valid  existing  rights" 
are  suspended,  and  subparagraph  (d)(2) 
is  suspended  insofar  as  it  incorporates 
the  takings  test  of  paragraph  (a). 

§761.11    [Amended] 

8.  In  5  761.11(c).  the  words  "publicly 
owned"  immediately  preceding  the  word 
"places"  are  suspended. 

9.  In  §  761.11,  paragraph  (h)  is 
suspended. 

§761.12    [Amended] 

10.  In  §  761.12(f)(1).  the  words 
"publicly  owned"  immediately 
preceding  the  word  "place"  and 
immediately  preceding  the  word 
"National"  are  suspended. 

PART  764— STATE  PROCESSES  FOR 
DESIGNATING  AREAS  UNSUITABLE 
FOR  SURFACE  COAL  MINING 
OPERATIONS 

11.  The  authority  citation  for  Part  764 
is  revised  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

§764.15    [Amended] 

12.  Paragraphs  (a)(3)  and  (a)(8)  of 
§  764.15  are  suspended. 

PART  769— PETITION  PROCESS  FOR 
DESIGNATION  OF  FEDERAL  LANDS 
AS  UNSUITABLE  FOR  ALL  OR 
CERTAIN  TYPES  OF  SURFACE  COAL 
MINING  OPERATIONS  AND  FOR 
TERMINATION  OF  PREVIOUS 
DESIGNATIONS 

13.  The  authority  citation  for  Part  769 
is  revised  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

§769.14    [Amended] 

14.  In  paragraph  (a)(1)  of  §  769.14.  the 
words  "ripe  for  further  processing"  are 
suspended. 

15.  Paragraphs  (a)(3)  and  (b)(2)  of 
S  769.14  are  suspended. 

16.  In  paragraph  (c)  of  S  769.14.  the 
word  "ripe"  is  suspended. 

17.  Paragraph  (h)  of  §  769.14  is 
suspended. 

PART  772— REQUIREMENTS  FOR 
COAL  EXPLORATION 

18.  "iTie  authority  citation  for  Part  772 
is  revised  as  follows: 

Authority:  30  VJS.C.  1201  et  seq. 

§772.11    [Amended] 

19.  In  paragraph  (a)  of  §  772.11.  the 
phrase  "during  which  250  tons  or  less  of 
coal  will  be  removed  and  which  will 
substantially  disturb  the  natural  land 
surface,"  is  suspended. 


20.  Paragraph  (b)(3)  of  §  772.11  is 
suspended  to  the  extent  that  it  does  not 
require  the  submission  of  a  narrative 
describing  the  exploration  area. 

§772.12    [Amended] 

21.  Paragraph  (b)(3)  of  S  772.12  is 
suspended  to  the  extent  that  it  does  not 
require  the  submission  of  a  narrative 
describing  the  proposed  exploration 
area. 

PART  773— REQUIREMENTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

22.  The  authority  citation  for  Part  773 
is  revised  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
§773.11    [Amended] 

23.  In  paragraph  (b)(2)  of  S  773.11,  the 
phrase  "under  the  initial  regulatory 
program,  or"  is  suspended. 

PART  780— SURFACE  MINING  PERMIT 
APPUCATIONS— MINIMUM 
REQUIREMENT  FOR  RECLAMATION 
AND  OPERATION  PLAN 

24.  The  authority  citation  for  Part  780 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  91  Stat.  445  (30 
U.S.C.  1201  et  seq.)  and  sec.  115,  Pub.  L  98- 
146.  97  Stat.  938  (30  U.S.C.  1257). 

§780^1    [Amended] 

25.  Paragraph  (f)  of  §  780.21  is 
suspended  insofar  as  it  limits  a 
regulatory  authority  from  requiring  an 
applicant  to  address  life-of-the-mine 
hydrologic  impacts  in  the  probable 
hydrologic  consequences  determination. 

PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENT  FOR  RECLAMATION 
AND  OPERATION  PLAN 

28.  The  authority  citation  for  Part  784 
continues  as  follows: 

Authority:  Pub.  L.  9^-67,  91  Stat.  445  (30 
U.S.C  1201  et  seq.)  and  sec.  115,  Pub.  L  98- 
146,  97  Stat.  938  (30  U.S.C  1257).  unless 
otherwise  noted. 

§784.14    [Amended] 

27.  Paragraph  (e)  of  §  784.14  is 
suspended  insofar  as  it  limits  a 
regulatory  authority  from  requiring  an 
applicant  to  address  life-of-the-mine 
hydrologic  impacts  in  the  probable 
hydrologic  consequences  determination. 

PART  785— REQUIREMENTS  FOR 
PERMITS  FOR  SPECIAL  CATEGORIES 
OF  MINING 

28.  The  authority  citation  for  Part  785 
is  revised  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 


§785.16    [Amended] 

29.  Section  785.16  is  suspended  insofar 
as  it  authorizes  any  variance  from 
approximate  original  contour  for  surface 
coal  mining  operations  in  any  area 
which  is  not  a  steep  slope  area. 

PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINING  ACTtVmES 

30.  The  authority  citation  for  Part  816 
continues  as  follows: 

Authority:  Pub.  L  95-87,  91  Stat.  445  (30 
U.S.C.  1201  et  seq.)  and  sec.  115,  Pub.  L  98- 
146,  97  Stat.  938  (30  U.S.C.  1257).  unless 
otherwise  noted. 

§816.46    [Amended] 

31.  Paragraph  (b)(2)  of  §  816.46  is 
suspended. 

§816.49    [Amended] 

32.  Paragraphs  (a)(3)  and  (a)(5)(i)  of 
S  816.49  are  suspended  insofar  as  they 
apply  to  sedimentation  ponds  in  which 
no  embankment  is  at  least  twenty  feet  in 
height  as  measured  from  the  upstream 
toe  of  the  embankment  to  the  crest  of 
the  emergency  spillway  and  which  have 
a  storage  volume  of  less  than  20  acre 
feet. 

33.  Paragraph  (a)(8)  of  §  816.49  is 
suspended  insofar  as  it  requires 
separate  principal  and  emergency 
spillways  where  one  spillway  may 
safely  pass  the  design  storm  event. 

34.  Paragraph  (a)(9)  of  §  816.49  is 
suspended  insofar  as  it  permits  the 
retention  of  highwalls  in  permanent 
impoundments. 

§816.81    [Amended] 

35.  Paragraph  (a)  of  §  816.81  is 
suspended  insofar  as  it  allows  end 
dumping  or  side  dumping  of  coal  mine 
waste. 

36.  Paragraph  (c)(2)  of  §  816.81  is 
suspended  insofar  as  it  allows  coal 
waste  refuse  piles  to  be  constructed  or 
modified  with  compaction  which  does 
not  attain  90  percent  of  the  maximum 
dry  density  determined  in  accordance 
with  the  standard  Proctor  method. 

§816.83    [Amended] 

37.  Section  816.83  is  suspended  insofar 
as  it  permits  the  construction  of  coal 
refuse  piles  using  lifts  of  greater  than  2 
feet  thickness. 

§816.84    [Amended] 

38.  Paragraph  (b)(2)  of  §  816.84  is 
suspended  insofar  as  it  permits  any 
impounding  structure  which  is 
constructed  of  coal  mine  waste  or 
intended  to  impound  coal  mine  waste  to 
have  spillways,  the  combined  capacity 
of  which  do  not  safely  pass  the  100-year 


I 


Federal  Regirter  /  Vol.  51.  No.  224  /  Thursday.  November  20.  1986  /  Rules  and  RegJationa 


Regulfi 


6-hour  design  precipitation  event.  It  is 
also  suspended  insofar  as  it  requires 
separate  principal  and  emergency 
spillways  where  one  will  safely  pass  the 
100-year  &-hour  storm  event 

S  816.89    [AimnclMi] 

3a  Paragraph  (d)  of  S  81&89  is 
suspended. 


§816.116    [AmwidMl] 

4a  Paragraph  (b)(3)(ii)  of  {  8iail6  is 
suspended  insofar  as  it  permits  the 
counting  of  trees  and  shrubs  which  have 
been  in  place  less  than  the  applicable 
period  of  responsibility  in  determining 
revegetation  success. 

41.  Paragraph  (c)(2)  of  S  816.116  is 
suspended  insofar  as  it  permits 
revegetation  success  to  be  measured 
over  less  than  the  growing  seasons  of 
the  last  two  years  of  the  responsibility 
period. 

42.  Paragraph  (c)(4)  of  S  816.116  is 
suspended  insofar  as  it  permits  the 
repair  of  rills  and  guUies  without 
restarting  the  period  of  responsibility. 

5816.133    [AmmidMi] 

43.  Paragraph  (d)  of  §  816.133  is 
suspended  insofar  as  it  authorizes  any 
variance  from  approximate  original 
contour  for  surface  coal  mining 
operations  in  any  area  which  is  not  a 
steep  slope  area. 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

44.  The  Authority  citation  for  Part  817 
continues  as  follows: 

Authority:  Pub.  L  95-87,  91  StaL  445  (30 
U.S.C.  1201  et  seq.)  and  sea  115.  Pub.  L  98- 
146.  97  Stat.  938  (30  U.S.C  1257).  unless 
otherwise  noted. 

§817.46    [Amended] 

45.  Paragraph  (b)(2)  of  §  827.46  is 
suspended. 

§817.49    [Amended] 

46.  Paragraphs  (a)(3)  and  (a)(5){i)  of 
§  817.49  are  suspended  insofar  as  they 
apply  to  sedimentation  ponds  in  which 
no  embankment  is  at  least  twenty  feet  in 
height  as  measured  from  the  upstream 
toe  of  the  embankment  to  the  crest  of 
the  emergency  spillway  and  which  have 
a  storage  volume  of  less  than  20  acre 
feet. 

47.  Paragraph  (a)(8)  of  §  817.49  is 
suspended  insofar  as  it  requires 
separate  principal  and  emergency 
spillways  where  one  spillway  may 
safely  pass  the  design  storm  event 

48.  Paragraph  (a)(9)  of  §  817.49  is 
suspended  insofar  as  it  permits  the 
retention  of  highwalls  in  permanent 
impoundments. 


§817.81    [Amended) 

49.  Paragraph  (a)  of  S  817.81  is 
suspended  insofar  as  it  allows  end 
dumping  or  side  dumping  of  coal  mine 
waste. 

50.  Paragraph  (c)(2)  of  §  817.81  is 
suspended  insofar  as  it  allows  coal 
waste  refuse  piles  to  be  constructed  or 
modiHed  with  compaction  which  does 
not  attain  90  percent  of  the  maximum 
dry  density  determined  in  accordance 
with  the  stemdard  Proctor  method. 

§817.83    [Amended] 

51.  Section  817.83  is  suspended  insofar 
as  it  permits  the  construction  of  coal 
waste  refuse  piles  using  lifts  of  greater 
than  2  feet  thickness. 

§817.84    [Amended) 

52.  Paragraph  (b)(2)  of  §  818.84  is 
suspended  insofar  as  it  permits  any 
impounding  structure  which  is 
constructed  of  coal  mine  waste  or 
intended  to  impound  coal  mine  waste  to 
have  spillways,  the  combined  capacity 
of  which  do  not  safely  pass  the  100-year 
6-hour  design  precipitation  event  It  is 
also  suspended  insofar  as  it  requires 
separate  principal  and  emergency 
spillways  where  one  will  safely  pass  the 
100-year  6-hour  stonn  event 

§816.89    [Amended] 

53.  Paragraph  (d)  of  §  817.89  is 
suspended.  1 

§817.116    [Amendei] 

54.  Paragraph  (b)(3)(ii)  of  §  817.116  is 
suspended  insofar  as  it  permits  the 
counting  of  trees  and  shrubs  which  have 
been  in  place  less  than  the  applicable 
period  of  responsibility  in  determining 
revegetation  success. 

55.  Paragraph  (c)(2)  of  §  817.116  is 
suspended  insofar  as  it  permits 
revegetation  success  to  be  measured 
over  less  than  the  growing  seasons  of 
the  last  two  years  of  the  responsibility 
period. 

56.  Paragraph  (c)(4)  of  §  817.116  is 
suspended  to  the  extent  that  it  permits 
the  repair  of  rills  and  gullies  without 
restarting  the  period  of  responsibiUty. 

§817.133    [Amended] 

57.  Paragraph  (d)  of  S  817.133  is 
suspended  insofar  as  it  authorizes  any 
variance  from  approximate  original 
contour  for  surface  coal  mining 
operations  in  any  area  which  is  not  a 
steep  slope  area. 

[FR  Doa  8&-28178  Filad  11-19-88;  8:45  am] 

BILUNG  CODE  431IM>5-« 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  289 

Availability  of  DoD  Directivea,  DoO 
Inatructlona,  DoD  Publcationa,  and 
Changea 


agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 

summary:  This  rule  updates  DoD 
procedures  on  the  availability  of  DoD 
Directives,  DoD  Instructions,  DoD 
publications,  and  changes.  It  covers 
revisions  on  the  availability  of  DoD 
Directives  and  Instructions,  and 
publications  to  the  public  and  U.S. 
Government  Agencies  other  than  the 
Department  of  Defense  and  the  increase 
in  subscription  cost. 

EFFECTIVE  DATE:  September  30. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  M.  Lawson,  Directives 
Division,  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services,  Washington,  DC 
20301-1155,  telephone  (202)  697-4111. 

SUPPLEMENTARY  INFORMATION:  On 

August  16, 1967,  there  was  published  in 
the  Federal  Register  (32  FR  117600)  a 
final  rule  adoption,  effective  September 
1, 1967,  that  announced  a  subscription 
service  for  DoD  issuanoes.  The  following 
six  amendments  were  published: 
December  27, 1968  (33  PR  19815), 
November  25. 1970  (35  PR  18047), 
September  21, 1977  (42  FR  47555). 
September  28, 1977  (42  FR  48885],  April 
19, 1978  (43  FR  16478),  and  July  6, 1983 
(48  FR  31019).  This  revision  amends  the 
ordering  and  subscription  services 
rendered  by  the  Navy  Publications  and 
Printing  Services  and  the  availability  of 
DoD  publications. 

List  of  Subjects  m  32  CFR  Part  289 

DoD  Directives  System  issuances. 
Availability  to  the  public,  Freedom  of 
information. 

Accordingly,  Part  289  of  Title  32  is 
revised  to  read  as  follows: 

PART  289— AVAILABIUTY  OF  DOD 
DIRECTIVES,  DOD  INSTRUCTIONS, 
DOD  PUBLICATIONS,  AND  CHANGES 

Sec. 

289.1  Subscription  services  for  DoD 
Directives  and  Instructions. 

289.2  Ordering  individual  copies  of  DoD 
Directives  and  Instructions. 

289.3  Ordering  complete  sets  of  DoD 
Directives  and  Instmctiona. 

289.4  Ordering  individual  copies  of  DoD 
publications. 

Authority:  10  U.S.C  133, 31  U.S.C.  483a. 


Federal  Regwter  /  Vol.  51.  No.  224  /  Thursday,  November  20.  1986  /  Rules  and  Regulations     41963 


S  289.1    Subacrlption  — rvtc—  for  DoO 
dlTBCtlv—  and  instruction*. 

(a}  DoD  Directives,  Instructions,  and 
changes  published  in  the  Number  Index 
section  of  DoD  S025.1-I,  DoD  Directives 
System  Quarterly  Index  (except  those 
issuances  identifled  as  classified]  are 
available  to  the  public  and  U.S. 
Government  Agencies  on  a  subscription 
basis  for  $16.00  a  year.  DoD 
Components  must  obtain  DoD  Directives 
and  Instructions  from  their  own 
publications  channels. 

(b)  An  annual  subscription  consists  of 
one  copy  of  each  newly  released  and 
revised  DoD  Directive  and  Instruction 
published  under  the  subject  groups  that 
are  specified  in  a  given  subsoiption. 
Subscriptions  are  accepted  for  one  or 
more  subject  groups.  The  subject  groups 
are  as  follows: 

1000    Manpower,  Reserve  Ai^airs,  and 

Personnel 
2000    International  Programs  and 

Security  Assistance 
3000    Planning,  Research  and 

Development,  Intelligence,  and 

Computer  Tedinology 
4000    Logistics,  Acquisition,  and 

Resources  Management 
5000    General  Administration 
5025.1-4    DoD  Directives  ^stem 

Quarterly  Index 
6000    Safety,  Heahh,  and  Medical 
7000    Comptrdlership 

(c]  Subscription  orders  may  be  placed 
with  the  Director,  Navy  Publications  and 
Printing  Service,  Building  4,  Section  D, 
700  Robbins  Avenue,  Philadelplua, 
Pennsylvania  19111.  Orders  must  be  in 
writing,  accompanied  by  a  certified 
check  or  money  order  for  $16.00  payable 
to  the  Navy  Publications  and  Printing 
Service. 

S289.2    OrdsringindMdiiaieopiMefDoD 
Dirsctivs  snd  Instructions. 

(a]  DoD  Directives,  Instructions,  and 
changes  published  in  the  Number  Index 
section  of  DoD  502S.1-I,  DoD  Directives 
System  Quarterly  Index  (except  those 
issuances  identified  as  classified)  are 
available  to  the  public  and  U.S. 
Government  Agencies  wifliont  charge. 
DoD  Components  must  obtain  DoD 
Directives  and  Instructions  from  their 
own  puMications  channels. 

(b)  Orders  for  individual  copies  are 
limited  to  five  copies  per  line  item. 

(1]  Written  requests  for  individual 
copies  should  be  submitted  to  the 
Commanding  Officer,  ATTN:  Code  301, 
Naval  Publications  and  Forms  Center. 
5801  Tabor  Avenue,  I%iladel{diia, 
Pennsylvania  19120-5099.  Urgent 
requests  may  be  submitted  by  TELEX 


and  telegraph.  The  TELEX  number  is 
834295  and  the  Western  Union  telegraph 
number  is  710-670-1665.  The  commercial 
telephone  number  is  (215)  697-3321  or 
-2179.  All  requests  must  include 
personal  or  organization  name  and 
complete  mailing  address  (street 
address  or  P.O.  Box  number,  city,  state, 
zip  code,  and  country,  if  applicable). 

§  289.3    Ordering  compiets  sets  of  DoD 
Dirsctives  and  Instructions. 

(a)  A  complete  set  of  DoD  Directives 
and  Instructions  Usted  in  the  Number 
Index  section  of  DoD  5025.1-1,  DoD 
Directives  System  Quarterly  Index 
(except  those  issuances  identified  as 
classified)  are  available  to  the  public 
and  U.S.  Government  Agencies  for 
$70.00.  Those  orders  are  filled  on  an  "as 
available"  basis.  DoD  Components  must 
obtain  DoD  Directives  and  Instructions 
from  their  own  publications  channels. 

(b)  Orders  for  a  complete  set  of  DoD 
Directives  and  Instructions  should  be 
submitted  to  the  Director.  Navy 
Publications  and  Printing  Service, 
Building  4,  Section  D,  700  Robbins 
Avenue,  Philadelphia,  Pennsylvania 
19111.  Orders  must  be  in  writing, 
accompanied  by  a  certified  dieck  or 
money  order  for  $70.00  payable  to  the 
Navy  Publications  and  Printing  Service. 

§289.4    Ordsrinfl  IndMdual  copies  of  DoD 
PutiNcationa. 

(a)  Requests  for  DoD  publications  and 
changes  listed  in  the  Number  Index 
section  of  DoD  5025.1-1  (except  those 
publications  identified  as  classified) 
should  be  forwarded  to  the  various 
sources  that  are  identified  in  the 
Availability  Column  of  the  DoD 
Publications  subsection  of  DoD  5025.1-L 
A  fee  will  be  charged  for  DoD 
Publications  ordered  bom  the  National 
Technical  Information  Service, 
Springfield,  Virginia. 

(b)  DoD  5025.1-L  DoD  Directives 
System  Quarterly  Index,  is  available  at 
cost  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road.  Springfield,  Virginia  22161. 
This  publication  also  may  be  ordered 
from  die  Naval  Publications  and  Forms 
Center,  5801  Tabor  Avenue, 
Philadelphia,  PA  19120-5099. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

November  14, 1966. 

[FR  Doc.  88-28167  Filed  11-19-86;  8:45  amj 

BIUJNG  COOe  M10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-1-FRL-31 14-41 

Approval  and  Promulgation  of 
implementation  Plana;  Connactlcu^ 
Raaaonably  Avallat>le  Control 
Technolgy  for  Connecticut  Charcoal 
Co. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  revision  submitted 
by  the  State  of  Connecticut.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 
from  Connecticut  Charcoal  Co. 
(Connecticut  Charcoal)  in  Union, 
Connecticut.  The  required  RACT  control 
methods  center  or  incineration  of  VOC 
emissions  and  recordkeeping.  The 
intended  effect  of  this  action  is  to 
approve  a  source-specific  RACT 
determination  submitted  by  the  State  in 
accordance  with  commitments  made  in 
its  Ozone  Attainment  Plan  which  was 
approved  by  EPA  on  March  21, 1984  (49 
FR  10542).  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
EFFECm^E  date:  December  22, 1988. 

ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at  Room 
2313,  JFK  Federal  Building,  Boston,  MA 
02203;  Pubhc  Information  Reference 
Unit,  EPA  Library,  401  M  Street  SW., 
Washington,  DC  20460;  Office  of  the 
Federal  Register,  1100  L  Street  NW., 
Room  8301,  Washington,  DC;  and  Air 
Compliance  Unit,  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford, 
CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT 
David  Conroy,  (617)  565-3244;  FTS  835- 
3244  or  Lynne  Naroian.  (617)  565-3246; 
FTS  835-3246. 

SUPPLEMENTARY  INFORMATION:  On  July 
14, 1986  (51  FR  25371),  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NFH) 
for  the  State  of  Connecticut.  The  NPR 
proposed  to  approve  State  Order  No.  943 
as  a  revision  to  the  Connecticut  SIP.  The 
provisions  of  Connecticut's  State  Order 
define  and  impose  RACT  for 
Connecticut  Charcoal  as  required  by 
section  22a-174-20,  subsection  (ee)  of 
the  Connecticut  Ozone  Attainment  Plan. 

A  description  of  the  revision  and 
EPA's  rationale  for  approving  it  were 
provided  in  the  NPR  and  will  not  be 
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restated  here.  No  public  comments  were 
received  on  the  NPR. 

Final  Action 

EPA  is  approving  Connecticut  State 
Order  No.  943  as  a  revision  to  the 
Connecticut  SIP.  The  Order  was  issued 
to  Connecticut  Charcoal  on  April  23, 
1986,  and  it  requires  RACT  on  that 
facility  to  control  VOCs. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(bKl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  fded  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  20. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b](2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations,  and  Reporting  and 
recordkeeping  requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  November  7, 1986. 
Lee  M.  Thomas, 
Administrator. 

PART  52— [AMENDED] 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  H— Connecticut 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.370,  is  revised  by  adding 
paragraph  (c)(36)  as  follows: 

§S2.370    Identification  of  ptan. 

***** 

(c)  *  *  * 

(36}  Revision  to  the  State 
Implementation  Plan  submitted  on  April 
18, 1986,  by  the  Commissioner  of  the 
Department  of  Environmental 
Protection. 

(i)  Incorporated  by  Reference: 

(A)  State  Order  No.  943  for 
Connecticut  Charcoal  Co..  effective 
April  18, 1986,  establishing  and  requiring 
reasonably  available  control  technology 
for  the  control  of  volatile  organic 
compounds  from  this  facility. 

|FR  Doc.  86-26175  Filed  11-19-86;  8:45  am) 

BUXINQCOOE  aSM-SO-M 


DEPARTMENT  OF  THE  INTERIOR 

48  CFR  Parts  1401, 1405, 1406, 1414, 
1415, 1419,  1420,  1428, 1437, 1452,  and 
1453 

Acquisition  Regulation;  Miscellaneous 
Amendments 

agency:  Department  of  the  Interior. 
ACTION:  Final  rule. 


summary:  This  rule  amends  the 
Department  of  the  Interior  Acquisition 
Regulation  (DL\R)  to  implement  the 
Competition  in  Contracting  Act  of  1984 
(Pub.  L.  98-369)  and  corresponding 
Federal  Acquisition  Circulars.  The  rule 
also  makes  changes  to  internal 
procedures  regarding  the  Department's 
small  and  disadvantaged  business 
program  and  labor  surplus  area 
program;  revisions  to  procedures  for 
acquiring  appraisal  services;  changes  in 
contract  insurance  requirements;  and 
procedures  for  calculating  profit  and  fee 
objectives.  A  proposed  rule  and  request 
for  comments  was  published  on  April  1, 
1986  (51  FR  11075-11081). 

EFFECTIVE  DATE:  December  22. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Opdyke,  Chief.  Branch  of 
Policy  and  Regulations.  Office  of 
Acquisition  and  Property  Management. 
Department  of  the  Interior,  Washington. 
DC  20240,  telephone  (202)  343-3433. 
SUPPLEMENTARY  INFORMATION:  This  rule 

primarily  concerns  agency  procedures 
that  are  required  for  the  implementation 
of  Pub.  L.  98-369  and  corresponding 
changes  to  the  Federal  Acquisition 
Regulation  (FAR)  made  by  Federal 
Acquisition  Circulars.  Minor  revisions 
have  been  made  to  internal  procedures 
for  accomplishing  the  Department's 
small  and  disadvantaged  business 
program  in  response  to 
recommendations  received  from  the 
House  Subcommittee  on  SBA  and  SBIC 
Authority.  Minority  Enterprise,  and 
General  Small  Business  Problems  to 
amplify  current  regulatory  provisions 
relating  to  subcontracting  plans 
submitted  by  a  small  number  of 
contractors.  Procedures  for  internal 
establishment  of  labor  surplus  area 
goals  have  been  revised.  Changes  have 
been  made  to  procedures  used  by  the 
Department  for  acquiring  real  property 
appraisal  services  to  clarify  required 
coordination  with  the  appropriate  Office 
of  the  Solicitor  and  the  assigned 
Assistant  U.S.  Attorney.  The 
Department's  Indemnification  clause 
has  been  revised  to  impose  insurance 
requirements  only.  Procedural 
requirements  for  calculating  profit  or  fee 
prenegotiation  objectives  have  been 


revised  to  clarify  use  of  facihties  capital 
cost  of  money. 

Public  Comment 

Comments  were  requested  by  May  1, 
1986.  Three  responses  were  received, 
two  after  the  deadline  date.  All 
comments,  however,  were  considered  in 
adopting  the  final  rule.  One  comment 
recommended  that  DL\R  1405.207  be 
revised  to  reference  actions  under  FAR 
Subpart  6.3  and  include  supplies  as  well 
as  services.  This  suggestion  was 
adopted.  Another  comment  suggested 
that  clarifying  revisions  be  made  to  the 
class  justifications  contained  in 
Appendices  A  and  B  of  the  proposed 
rule.  Coverage  on  class  justifications  for 
other  than  full  and  open  competition  has 
been  removed  from  the  final  rule  since 
subsection  961(a)  of  Pub.  L  99-145 
exempts  from  die  justification  and 
approval  requirements  of  Pub.  L.  98-369 
noncompetitive  purchases  where  a 
statute  expressly  requires  that  the 
procurement  be  made  from  a  specified 
source.  A  comment  was  made 
suggesting  an  editorial  change  in  the 
coverage  on  acquisition  of  real  property 
appraisals.  This  recommendation  was 
adopted.  Another  oomment  suggested 
that  several  DIAR  revisions  fu^t  be 
proposed  for  inclusion  in  the  FAR.  Due 
to  the  nature  of  these  revisions,  this 
suggestion  was  not  adopted.  However,  it 
has  been  brought  to  the  attention  of  the 
FAR  Secretariat  for  further 
consideration.  Minor  editorial  changes 
have  also  been  made  in  the  final  rule. 

Primary  Author 

The  primary  author  of  this  rule  is  Mr. 
Wilham  Opdyke,  Office  of  Acquisition 
and  Property  Management,  telephone 
(202)  343-3433. 

Executive  Order  12291,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Executive  Order  economic  effect  on  a 
substantial  number  of  small  entities 
since  no  new  requirements  are  being 
imposed  on  small  entities  or  other 
parties  eligible  to  contract  with  the 
Department.  The  information  collection 
requirements  referred  to  in  this  rule  are 
prescribed  by  FAR  19.704(a)  and  are  the 
responsibility  of  the  FAR  Secretariat, 
General  Services  Administration.  This 
rule  does  not  contain  any  new 
information  collection  requirements. 

List  of  Subjects  in  48  CFR  Parts  1401, 
1405. 1406, 1414, 1415, 1419, 1420. 1428, 
1437, 1452,  and  1453 

Government  procurement. 
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For  the  reasons  set  out  in  the 
preamble,  Chapter  14  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Dated:  October  28, 1966. 
Gerald  R.  Riso, 

Assistant  Secretary  of  the  Interior. 

1.  The  authority  citation  for  48  CFR 
Parts  1401, 1405. 1406, 1414. 1415, 1419, 
1420, 1428, 1437. 1452,  and  1453 
continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Slat.  390,  40 
U.S.C.  488(c),  and  5  U.S.C.  301. 

PART  1401— DEPARTMENT  OF  THE 
INTERIOR  ACQUISITION  REGULATION 
SYSTEM 

1401.301    [Amtndml] 

2.  Section  1401.301(a)  is  amended  by 
removing  the  reference  to  "FAR 
1.301(a)"  in  the  second  sentence  and 
inserting  in  its  place  the  reference  "FAR 
1.301(a)(1)." 

3.  Section  1401.301(b)  is  amended  by 
removing  the  reference  to  "FAR 
1.301(b)"  in  the  first  sentence  and 
inserting  in  its  place  the  reference  "FAR 
1.301(a)(2)." 

4.  Section  1401.303  is  amended  by 
revising  the  title  to  read  as  follows: 

1401.303    Publication  and  codification. 

5.  A  new  Part  1405  is  added  to  read  as 

follows: 

PART  1405— PUBUCIZING  CONTRACT 
ACTIONS 

Subpart  1405.2— Synopses  of  Proposad 
Contract  Actions 

1405.202    Exceptions. 
1405.207    Preparation  and  transmittal  of 
synopses. 

Subpart  1405.2— Synopses  of 
Proposed  Contract  Actions 

1405.202    Exceptions. 

The  Assistant  Secretary— Policy, 
Budget  and  Administration  is  authorized 
to  make  the  determination  in  FAR 
5.202(b).  A  written  determination 
dociunenting  the  reasons  why  advance 
notice  is  not  appropriate  or  reasonable 
shall  be  submitted  by  the  head  of  the 
contracting  activity  to  the  Director, 
Office  of  Acquisition  and  Property 
Management  for  further  action  including 
communication  with  the  officials  listed 
in  FAR  5.202(b). 

1405.207    Preparation  and  transmittal  of 
synopses. 

(a)  In  addition  to  the  information 
required  in  FAR  5.207,  each  synopsis  of 
a  proposed  contract  action  under  FAR 
Subpart  6.3  shall  include: 


(1)  A  clear  description  of  specific 
contractor  qualifications  or  capabilities 
required  for  the  product  or  service  to 
meet  the  Government's  minimum  needs; 
and 

(2)  Information  to  be  provided  by 
prospective  contractors  and  all  factors 
to  be  used  in  evaluating  this 
information,  in  order  to  determine 
whether  other  sources  can  meet  the 
Government's  needs. 

(b)  In  the  event  the  information  in 
(a)(1)  or  (a)(2)  above  is  too  lengthy  to  be 
included  in  the  synopsis,  the  synopsis 
shall  identify  the  office  where  this 
information  may  be  examined  or 
obtained. 

6.  A  new  Part  1406  is  added  to  read  as 
follows: 

PART  1406— COMPETITION 
REQUIREMENTS 

Subpart  1406.5-Competition  Advocates 

1406.501  Requirement. 

1406.502  Duties  and  responsibilities. 
Authority:  Sec.  205(c).  63  Stat.  390,  40 

U.S.C.  486(c),  and  5  U.S.C.  301. 

Subpart  1406.5— Competition 
Advocates 

1406.501  Requirement 

(a)  The  competition  advocate  for  the 
Department  of  die  Interior  is  the  Chief, 
Division  of  Acquisition  and  Grants, 
Office  of  Acquisition  and  Property 
Management. 

(b)  Competition  advocates  for  each 
bureau  and  office  shall  be  as  designated 
by  the  Assistant  Secretary — Policy, 
Budget  and  Administration. 

1406.502  Duties  and  responsRillities. 

(a)  The  Chief,  Division  of  Acquisition 
and  Grants,  Office  of  Acquisition  and 
Property  Management  is  responsible  for 
preparing  and  submitting  the  annual 
report  required  by  FAR  6.502(a)(3). 

(b)  The  Director,  Office  of  Acquisition 
and  Property  Management  is 
responsible  for  preparing  the  annual 
report  to  Congress  required  by  section 
2732  of  Pub.  L.  98-369.  The  report  shall 
be  submitted  to  the  Assistant 
Secretary— Policy,  Budget  and 
Administration  for  transmittal  to  each 
House  of  Congress.  Bureau  competition 
advocates  shall  furnish  certain 
information,  as  may  be  required,  to 
assist  the  Director,  Office  of  Acquisition 
and  Property  Management  in  preparing 
the  report. 

PART  1414— SEALED  BIDDING 

7.  The  title  of  Part  1414  is  revised  to 
read  as  set  forth  above. 


&  Sections  1414.404  and  1414.404-1 
are  added  to  Subpart  1414.4  to  read  as 
follows: 

1414.404    Reaction  Of  bids. 

1414.404-1    Cancellation  of  Invitations 
after  opening. 

The  chief  of  the  contracting  office  is 
authorized  to  make  the  written 
determination  in  FAR  14.404-l(c). 

PART  1415-CONTRACTING  BY 
NEGOTIATION 

9.  SecUon  1415.608  is  added  to 
Subpart  1415.6  to  read  as  follows: 

1415.608    Proposal  evaluation. 

The  chief  of  the  contracting  office  is 
authorized  to  make  the  determination  in 
FAR  15.608(b). 

10.  Section  1415.902(d)  is  revised  to 
read  as  follows: 

1415.902    [Amended]  S 
*        •        *        •        * 

(d)  When  profit  analysis  is  required, 
any  prenegotiation  cost  objective 
established  for  the  cost  of  money  for 
facilities  capital  (see  FAR  31.205-10) 
shall  be  subtracted  from  the  overall  cost 
objective  established  for  the  subfacfor 
in  1415.905-l(a)(3)  before  calculation  of 
the  profit  objective  (see  1415.905- 
70(b)(1)). 


1415.905    [Amended] 

11.  Section  1415.905(b)  is  amended  by 
removing  the  reference  "1415.905- 
1(a)(5)"  and  inserting  in  its  place  the 
reference  "1415.905-l(a)(4)." 

1415.905-1    [Amended] 

12.  Section  1415.905-1  is  amended  by 
removing  the  last  sentence  of  paragraph 
(a);  by  adding  the  following  sentence  to 
the  end  of  paragraph  (a)(3):  "Any  cost 
objective  for  facihties  capital  cost  of 
money  and  allowable  under  FAR  31.205- 
10  shall  be  subtracted  from  the  cost 
objective  established  for  this  subfactor 
and  shall  not  be  considered  in  the  cost 
base  used  for  calculating  the  profit 
objective  (see  1415.905-70(b)(l)).";  by 
removing  the  last  sentence  of  paragraph 
(a)(5);  by  redesignating  paragraph  (a)(4) 
as  paragraph  (a)(5);  and  by 
redesignating  paragraph  (a)(5)  as 
paragraph  (a)(4). 

1415.905-70    [Amended] 

13.  Section  1415.905-70(b)(l)  is 
amended  by  revising  the  third  sentence 
to  read  as  follows:  "Any  cost  objective 
established  for  the  cost  of  money  for 
facilities  capital  shall  be  subtracted 
from  the  overall  cost  objective 
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established  for  the  'conversion-related 
indirect  costs'  subfactor." 

PART  1419-SiyiALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

14.  A  new  section  1419.705-6  is  added 
to  read  as  follows: 

1419.705-6    Postaward  rMponslbilities  of 
ttM  contracting  officer. 

In  addition  to  the  actions  specified  In 
FAR  19.705-6,  the  contracting  officer 
shall  also  be  responsible  for  the 
following: 

(a)  Forwarding  a  copy  of  each 
approved  subcontracting  plan  to  OSDBU 
within  10  working  days  after  approval  of 
the  plan. 

(b)  Ensuring  that  the  contractor  is 
forwarding  the  original  copy  of  the 
Standard  Form  295,  Summary 
Subcontracting  Report,  to  the 
Department  of  the  Interior.  Director, 
OSDBU,  18th  and  C  Streets  NW.. 
Washington,  DC  20240,  Room  2747. 

(c)  Forwarding  a  copy  of  the  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contacts,  received  from 
individual  contractors,  within  10 
working  days,  to  OSDBU. 

(d)  Conducting  on-site  business  and 
economic  development  program 
management  reviews  (see  504  DM  1)  of 
a  prime  contractor's  small  and 
disadvantaged  business  subcontracting 
program.  Reviews  shall  be  conducted  as 
required  based  on  problems  perceived 
such  as  insufficient  progress  in  meeting 
subcontracting  goals.  The  results  of  the 
review  shall  be  documented  in  writing 
using  the  format  shown  at  1453.303-71. 
At  the  discretion  of  the  contracting 
officer,  the  Business  Utilization  and 
Development  Specialists  (BUDS)  may 
conduct  the  reviews.  In  addition  to 
required  bureau/office  internal 


distribution,  a  copy  of  the  review  report 
shall  be  submitted  to  OSDBU  within  25 
working  days  after  completion  of  the 
review. 

PART  1420-LABOR  SURPLUS  AREA 
CONCERNS       I 

15.  Section  1420.102  is  amended  by 
adding  an  additional  sentence  to  read  as 
follows: 

1420.102    General  policy. 

Annual  goals  for  contract 
awards  to  labor  surplus  area  concerns 
on  a  set-aside  basis  shall  be  established 
by  the  heads  of  contracting  activities 
using  the  procedures  prescribed  in 
1419.202-70(b). 

PART  1428— BONDS  AND  INSURANCE 

1428.301    I  Amended] 

16.  In  section  1428.301  the  third 
sentence  is  amended  by  removing 
"Indemnification"  and  inserting 
"Liability  Insurance". 

PART  1437— SERVICE  CONTRACTING 

17.  Section  1437.7001  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

1437.7001  Policy. 

Contracts  for  real  property  appraisal 
services  shall  be  awarded  in  accordance 
with  FAR  37.105.  *  *  * 

18.  Section  1437.7002(a)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

1437.7002  Contractor  qualification 
requirentents. 

(a)  Prior  to  award  of  a  contract  for 
real  property  appraisal  services  when 
the  services  are  required  in  support  of 
court  actions,  the  contracting  officer 
shall  coordinate  with  the  appropriate 


Office  of  the  Solicitor  and  obtain  written 
concurrence  from  the  Assistant  U.S. 
Attorney  assigned  to  represent  the 
Government  in  the  matter  that  the 
source  to  be  selected  possesses  the 
necessary  qualifications  for  adequate 
contract  performance.  *  *  * 

PART  1452— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1452.228-70    [Amended] 

19.  Section  1452.228-70  is  amended  by 
revising  its  caption  to  read  "Liability 
insurance";  revising  tfie  title  of  the 
clause  to  read  "LIABILITY 
INSURANCE— DEPARTMENT  OF  THE 
INTERIOR  (JUL  1985)."  and  amending 
paragraph  (a)  of  the  clause  by  removing 
the  first  two  sentences  and  inserting  in 
their  place  the  following:  "(a)  The 
Contractor  shall  procure  and  maintain 
during  the  term  of  thi$  contract  and  any 
extension  thereof  liability  insurance  in 
form  satisfactory  to  the  Contracting 
Officer  by  an  insurance  company  which 
is  acceptable  to  the  Contracting 
Officer."  ' 


PART  1453— FORMS 

20.  Section  1453.219-73  is  added  to 
read  as  follows: 

1453.219-73    Subcontracting  plan  review. 

The  format  shown  in  1453.303-71  shall 
be  used  in  documenting  the  results  of 
the  management  review  required  in 
1419.705-6. 

21.  Sections  1453.308— DI-1920.  and 
1453.303-70  are  revised  to  read  as 
follows: 

1453.303— DI-1920    Department  of  ttw 
Interior.  Form  DI-1920.  Structured 
Approach  for  Profit/Fee  Objective. 
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1453.303-70    Sampte  subcontracting  plan 
outHn*  format 

Small  BusineH  and  Small  Disadvantaged 

Business  Subcontracting  Plan  Outline  Foimat 

Date: 

Contractor 

Address: 

Solicitation  or  Contract  Number: 

Item/Service: 

The  following,  together  with  any 
attachments,  is  hereby  submitted  as  a 
Subcontracting  Pian  to  satisfy  the  appKcable 
requirements  of  Public  Law  95-507. 

1.  (a)  The  following  goals  wilt  be  aptpiicabte 
to  any  contract  awarded  as  a  result  of  this 
solicitation. 

(i)  Total  dollars  planned  to  be 
subcontracted  to  btrth  large  and  small 
business  under  this  contract 


Goals 

Percenl 

Dollars 

(ii)  Sanall  Business  > .... 

(iii)  Small  Disadv. 
Business  * 

'  Small  biuiueu  (SB):  Psrccat  of  UiUl  planoxl  subcon- 
tracting dollars  |i|  under  this  contract  whicli  will  go  to 
subcontractors  wkich  an  simU  bwinesi  coKerm.  To«^ 
dollars   planned   to   be   subcontracted   to   small   business. 

"  Smal  an^  dwadTontageU  business  (SADB|r  Peiteiit  of 
total  planned  subcontracting  dollars  |i)  an^r  this  contract 
which  will  ga  to  aahoBrtnUms  ariHcb  are  siaali  basiim* 
concerns  ommtA  aad  conlroUcd  b«  soaally  and  -r-iwmi 
cally  disadtanlMif  mA^id^am^  ToUi  dollars  ~ 
be  subcMMractRTto  snail  itisadvnUatnl  busii 


(b)  The  principal  products  and  services  that 
(name  of  bidder/ offeror)  anticipates  to  be 
subcontracted  under  this  contract  and  the 
identification  of  the  t3T>e  of  business  concern 
planned  to  be  utilized  are  as  follows: 


Usi  products  and  services 


Type  olbuaMiKto 

beu«taart(e«Mdi 

block) 


(c)  The  following  method  was  used  in 
developing  subcontract  goals  (e.g.,  what 
source  lists  were  used  and  what 
organizations  were  or  will  be  contacted  to 
obtain  SB  of  SOB  sources) 

(d)  Indirect  and  overhead  costs  (check 
one):  (     )  have  been  (     }  have  not  been 
included  in  the  goals  specified  in  l(a)(ii)  and 
l(a)(iii). 

If  "have  been"  is  checked,  explain  the 
method  used  in  determining  the  proportionate 
share  of  indirect  and  overhead  costs  to  be 
incurred  with  small  business  and  small 
disadvantaged  business  subcontractors.  If 
"have  not  been"  is  checked,  explain  why 
products  or  services  included  in  the  overhead 
and  indirect  cost  base  cannot  be 
subcontracted  to  small  business  or  small 
disadvantaged  business. 

2.  The  following  individual  will  administer 
the  subcontracting  program: 
Name: 

Title: 

Address: 

Telephone: 


This  individual's  specific  duties,  as  they 
relate  to  the  firm's  subcontracting  program, 
are  as  follows:  General  overall  responsibility 
for  review,  monitoring  and  execution  of  the 
plan  including  but  not  limited  to: 

(a)  Obtaining  small  and  smalt 
disadvantaged  business  sonrces  from  all 
applicable  agencies  such  as  SBA  and  MBDA. 

(b)  Assuring  inclusion  of  SB  and  SADB 
firms  in  all  solicitations  where  appropriate. 

(c)  Attending  or  wranging  for  attendance  at 
Business  Qpportunily  Workshops.  Minority 
Business  Enterprise  Seminars,  Trade  Fairs, 
etc. 

(d)  Conducting  or  arranging  for  the  conduct 
of  motivational  training  for  purchasing 
personnel  pursuant  to  the  intent  of  Pub.  L  95- 
507. 

(e)  Monitoring  attainment  of  proposed 
goals. 

(f)  Reviewing  solicitations  to  delete 
statements,  clauses,  and  other  provisions 
wfakfa  may  tend  to  prohibit  SB  and  SDB 
participation. 

3.  The  bidder  (offeror]  agrees  to  initiate  the 
fbllowing  actions  to  assure  that  small  and 
small  disadvantaged  business  concerns  will 
have  an  equitable  opportunity  to  compete  for 
subcontracts: 

(a)  Outreach  efforts  shall  be  established  aa 
follows: 

(i)  Contacts  with  minority  and  small 
business  trade  associations.  Name  at  least 
three  (3). 

(ii)  Contacts  with  business  development 
organizations.  Name  at  least  two  (2). 

(iii)  Attendance  at  small  and  minority 
business  procurement  conferences  and  trade 
fairs.  Provide  examples. 

(b)  The  following  aitemal  efforts  shall  be 
conducted  so  as  to  guide  and  encourage 
buyers: 

(i)  Periodic  workshops,  seminars,  and 
training  programs. 

(ii)  Activities  shall  be  monitored  so  as  to 
evaluate  compliance  with  this  subcontracting 
plan. 

(c)  Small  and  disadvantaged  business 
source  lists,  guides,  and  other  relevant  data 
identifying  small  and  disadvantaged  business 
vendors  shall  be  maintained  and  utilized  by 
the  buyer  in  solicitini;  subcontracts. 

(d)  Additions  to  (or  deletions  from)  the 
above  listed  efforts  are  as  follows: 

4.  The  bidder  (offeror)  agrees  that  the 
clause  entitled  "Utilisation  of  Small  Businesa 
Concerns  and  Small  Disadvantaged  Businesa 
Concerns"  will  be  included  in  all 
subcontracts  which  offer  further 
subcontracting  opportunitiea,  and  all 
subcontractors,  except  small  business 
concerns,  which  receive  subcontracts  in 
excess  of  $500,000  or  in  the  case  of  a  contract 
for  the  construction  of  any  public  facility. 
$1,000,000.  win  be  required  to  adopt  and 
comply  with  a  subcontracting  plan  similar  to 
this  one.  Such  plans  will  be  reviewed  by 
comparing  them  with  the  provisions  of  Pub.  L. 
95-507,  and  assuring  that  all  minimum 
requirements  of  an  acceptable  subcontracting 
plan  shall  be  determined  on  a  case-by-case 
basis  depending  on  the  supplies/services 
involved,  the  availability  of  potential  small 


and  disadvantaged  subcontractors,  and  prior 
experience.  Once  approved  and  implemented, 
plans  will  be  monitored  through  the 
submission  of  periodic  raports,  and/or,  as 
time  and  availability  of  knda  permit  periodic 
visits  to  the  subcoatractor  facilities  or 
reviews  of  apphcable  records  and 
subcontracting  program  progress. 

5.  The  bidder  (offeror)  agrees  to  cooperate 
in  any  studies  or  surveys  as  may  be  required 
by  the  contracting  agency  or  the  Small 
Business  Administration  in  order  to 
determine  the  extent  of  compliance  by  the 
bidder  (offeror)  with  the  subcontracting  plan. 
Additionally,  the  bidder  (ofTeror)  agrees  to 
assure  that  its  subcontractors  agree  to  stifaaiit 
Standard  Forms  294  and  295. 

6.  The  bidder  (ofTeror)  agrees  to  maintain 
at  least  the  following  types  of  records  to 
document  compliance  with  tbia 
subcontracting  plan: 

(a)  Small  and  disadvantaged  business 
source  lists,  guides  and  other  data  identifying 
SB  and  SADB  vendors. 

(b)  Organizattoits  contacted  for  sntall  and 
disadvantaged  business  aources. 

(c)  On  a  contract-by-contract  basis,  records 
on  all  subcontract  solicitations  over  $100,000, 
indicating  on  each  solicitation  (1)  whether 
small  businesses  were  solicited,  and  if  not, 
why  not:  (2)  whether  sm^  disadvantaged 
businesses  were  solicited  and  if  not,  why 
not;  and  (3)  reasons  for  the  failure  of  solicited 
small  businesses  or  small  disadvantaged 
businesses  to  receive  the  subcoRtract  award. 

(d)  Records  to  support  other  outreach 
efforts:  Contacts  with  Minority  and  Small 
Business  Trade  Assqciations,  Business 
Development  Organizations,  and  attendance 
at  small  and  minority  business  procurement 
conferences  and  trade  fairs. 

(e)  Records  to  support  internal  activities  to 
guide  and  encourage  buyers:  Workshops, 
seminars,  training  programs,  and  monitoring 
activities  to  evahiate  corapHance. 

(f)  On  a  contract-by-contract  basis,  records 
to  support  award  data  submitted  to  the 
Government  to  include  name  and  address  of 
subcontractor. 

7.  The  bidder  (offeror)  agrees  to: 

(a)  Assist  small  and  small  disadvantaged 
business  concerns  by  arranging  solicitations, 
time  for  the  preparation  of  bids,  quantities, 
specifications,  and  delivery  schedules  so  as 
to  facilitate  the  participation  by  such 
concenw.  Where  the  bidder's  (offeror's)  lists 
of  potential  small  business  and  small 
disadvantaged  subcontractors  are 
excessively  long,  reasonable  effort  shall  be 
made  to  give  all  such  concerns  an 
opportunity  to  compete  over  a  period  of  time. 

(b)  Provide  adequate  aad  timely 
consideration  of  the  potentialities  of  small 
and  small  disadvantaged  business  concerns 
in  all  "make-or-bwy"  decisiona. 

(c)  Counsel  and  discuss  subcontracting 
opportunities  with  representatives  of  small 
and  small  disadvantaged  boainess  firms. 
Signed: 

Typed  Name: 

Title: 

Date: 
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22.  Section  1453.303-71  is  added  to 
read  as  follows: 

1 4S3.303-7 1    Format  for  revitw  of 
contractor's  tul)contracting  program. 

Format  for  Review  of  Contractor'a 
SutKontracting  Program 

Part  I — General  Information 

1.  Contractor's  name  and  address  (include 
zip  code). 

2.  Contractor's  subcontracting  plan 
administrator  (Small  Business  Liaison 
Officer— SBIX)). 

3.  Business  Utilization  and  Development 
Specialist  (BUDS). 

4.  Contracting  Officer  (CO)  or 
Administrative  Contracting  Officer  (ACO). 

5.  Small  Business  Administration 
Subcontracting  Specialist. 

6.  Date  of  (a)  iJist  review;  (b)  This  review; 

7.  Period  covered  by  this  review  (a)  From; 
(b)  To. 

8.  Total  active  DOI  contracts  (a)  Number; 
(b)  Face  Value. 

9.  Total  subcontracting  potential  estimated 
to  be:  (a)  Substantial  (over  50%);  (b) 
Moderate  (30-50%);  (c)  Minimal  (less  than 
30%);  (d)  Unknown. 

10.  Active  contracts  over  $500,000  ($1 
million  if  construction)  that  do  not  contain 
approved  plans,  (a)  Number;  (b)  Face  value 
(Identify  and  explain  rationale  for  absence  of 
plan.) 

11.  Active  Contracts  with  Individual 
Subcontracting  Plans,  (a)  Number;  (b)  Face 
value. 

Part  H — Contractor's  Overall  Performance 
Under  Individual  Subcontracting  Plans 

(Explain  any  negative  findings,  using  Part 
III  if  additional  space  is  required.  Identify 
any  exceptions  that  do  not  apply  to  all 
contracts  detailed  in  Part  I.  This  Part  is  to  be 
reviewed  in  depth  at  least  annually,  and 
updated  as  required  during  interim  reviews.) 

1.  Has  a  company  wide  policy  statement 
been  issued?  Yes/No.  If  yes,  by  whom  and 
date?  How  was  it  promulgated  throughout  the 
company? 

2.  Is  the  SBLO  identified  in  Part  I  above 
responsible  for  all  individual  subcontracting 
plans  detailed  in  Part  I?  Yes/No.  Does  the 
SBLO  have  adequate  authority  and 
responsibility  to  administer  programs 
effectively?  Yes/No.  To  whom  does  SBLO 
report? 

3.  Is  there  also  a  corporate  SBLO?  Yes/No. 
If  yes.  describe  relationship  between  this 
division  and  the  corporate  SBLO. 

4.  Does  contractor  have  an  effective 
training  program,  particularly  for  buyers? 
Yes/No.  Describe  any  incentive  programs 
established  for  buyers  or  technicians  to  assist 
small  and  disadvantaged  business  (SADB) 
firms. 

5.  Does  the  contractor  arrange  solicitations, 
provide  adequate  bid  preparation  time,  and 
adjust  quantities,  delivery  schedules  and 
specifications  to  enhance  participation  of 
SADB  firms  in  the  bidding  process?  Yes/No. 

6.  Does  the  contractor  provide  counseling 
assistance  to  SADB  firms  referred  to  it  by  the 
BUDS  and  by  the  SBA  representative?  Yes/ 
No.  Is  such  counseling  effective?  Yes/No. 


7.  Does  the  contractor  provide  technical, 
financial  or  other  assistance  to  SADB  firms? 
Yes/No.  If  yes,  describe. 

8.  Does  contractor  counsel  SADB  firms  as 
to  why  they  may  have  failed  to  receive  an 
award?  Yes/No. 

9.  Does  the  contractor  use  DOI,  SBA  and 
other  source  lists  to  increase  bidding 
opportunities?  Yes/No.  If  yes,  are  listings 
being  used  effectively?  Yes/No. 

10.  Does  the  contractor  describe  the 
method  used  in  establishing  individual 
contract  goals?  Yes/No.  Is  the  method 
satisfactory?  Yes/No.  Is  it  detailed  in  the 
master  plan?  Yes/No.  Is  it  detailed  in 
subcontracting  plans?  Yes/No. 

11.  Are  overhead  items  included  in 
individual  contract  goals?  Yes/No.  If  yes, 
does  the  contractor  have  a  written  procedure 
as  to  how  these  goals  are  to  be  allocated  to 
individual  contracts?  Yes/No. 

12.  Does  the  contractor  submit  SF  294's  and 
SF  295's  in  a  timely  manner?  Yes/No.  Are 
they  accurate?  Yes/No. 

13.  Describe  the  method  used  by  BUDS  in 
verifying  accuracy  of  data  reported  on  SF  294 
and  SF  295. 

14.  Does  SF  295  contain  allocable  portions 
of  overhead  items  as  well  as  performance  on 
individual  contracts  that  do  not  require 
plans?  Yes/No. 

15.  Describe  methods  used  by  contractor  to 
monitor  performance  in  meeting  goals, 
including  feedback  mechanisms. 

16.  Are  there  written  procedures  to 
implement  the  program.  Yes/  No.  If  yes,  are 
they  adequate  to  assure  effective 
performance?  Yes/No. 

17.  Is  the  contractor  making  satisfactory 
progress  towards  meeting  all  individual  plan 
subcontracting  goals?  Yes/No.  If  no,  explain 
in  detail. 

18.  Check  the  appropriate  box  to  indicate 
the  records  maintained  by  contractor. 

(    )  Small  and  disadvantaged  business 
source  lists,  guides  and  other  data  identifying 
SADB  vendors. 

(    )  Organizations  contacted  for  small  and 
disadvantaged  business  sources. 

(    ]  Subcontract  solicitations  over  $100,000, 
indicating  on  each  solicitation: 

(1)  Whether  small  business  was  solicited, 
and  if  not  why  not. 

(2)  Whether  small  disadvantaged  business 
was  solicited,  and  if  not  why  not. 

(3)  The  reasons  for  the  failure  of  solicited 
small  businesses  or  small  disadvantaged 
businesses  to  receive  the  subcontract  award. 

(    )  Outreach  Efforts: 

(1)  Contacts  with  Minority  and  Small 
Business  Trade  Associations,  etc. 

(2)  Contacts  with  business  development 
organizations,  etc. 

(3)  Attendance  at  small  and  minority 
business  procurement  conferences  and  trade 
fairs. 

(     )  Internal  activities  to  guide  and 
encourage  buyers:  (1)  Workshops;  (2) 
Seminars;  (3)  Training  programs;  (4) 
Monitoring  activities  to  evaluate  compliance. 

(    ]  Award  data  to  include  name  and 
address  of  subcontractor. 

(    )  Certifications  from  small,  small 
disadvantaged,  women-owned,  and  labor 
surplus  area  business  concerns. 

19.  Does  the  contractor  use  flow-down 
subcontracting  plan  clauses  as  required  by  its 


prime  contract  clauses?  Yes/No.  If  yes.  does 
the  contractor  obtain  and  review 
subcontractor  plans  to  assure  that  a 
subcontractor's  plan  is  in  consonance  with  its 
own  plan?  Yes/No. 

20.  Does  the  contractor  monitor 
subcontractor's  performance  against  plan? 
Yes/No.  If  yes,  how? 

21.  Do  any  of  the  individual  subcontracting 
plans  contain  special  features  such  as  an 
incentive  clause  to  which  the  above 
questions  do  not  pariicularly  apply?  Yes/No. 
If  yes.  describe  the  special  features  and 
contractor's  performance  in  detail. 

22.  Does  the  contractor  have  an  acceptiible 
Labor  Surplus  Area  program,  including 
records  and  reports?  Yes/No. 

23.  Does  the  contractor  recognize  its 
obligation  to  use  its  best  efforts  in  awarding 
subcontracts  to  women-owned  business 
concerns,  as  required  by  FAR  52.219-13?  Yes/ 
No. 

Part  III— Remarks 

(Cross  reference  all  remarks  to  appropnate 
section  in  this  report] 

Part  IV — Summary  and  Recommendation 

1.  Exit  interview  conducted  with  the 

following  contractor  representatives: 

on 

(date). 

2.  SBA  representative  did/did  not 
participate  in  this  review. 

3.  Contractor's  performance  in  complying 
with  subcontracting  program  and  individual 
subcontracting  plan  requirements  is: 
Outstanding:  Acceptable:  Marginal: 
Unsatisfactory. 

(a)  If  performance  is  outstanding  or 
acceptable,  summarize  basis  for  this  rating: 

(b)  If  performance  is  marginal  or 
unsatisfactory,  detail  reason  as  appropriate 
and: 

(i)  Summarize  program  or  plan  deficiencies, 
(ii)  Identify  recommendations  made  to  the 
contractor  to  correct  deficiencies. 

|FR  Doc.  86-26055  Filed  11-19-86;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  663 

[Docktt  No.  60854-6154] 

Pacific  Coaat  Groundfiah  Hatiery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule; 
extension  of  effective  date. 

summary:  The  Secretary  of  Commerce 
(Secretary)  extends  an  emergency 
interim  rule  which  changed  regulations 
promulgated  under  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
for  the  sablefish  fishery  off  Washington, 
Oregon,  and  California.  It  is  necessary 
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to  extend  the  emergency  interim  rule 
through  December  31. 1986^  becAuse  the 
condition*  requiriag  tbe  emergency 
■waswe  stilt  exist.  This  action  is 
intended  to  delay  attainment  of  the 
sableHsh  quota  to  the  end  of  the  fishmg 
year. 

EmcTME  date:  From  November  20, 
1986.  through  December  31, 19ea 

AOOBE8SES:  Comments  on  this  rule  may 
be  submitted  to  Holland  A.  Schmitten, 
Director,  Northwest  Region  National 
Marine  FisheTies  Service,  7600  Sand 
Point  Way  NE.,  BIN  C15700,  Seattle,  WA 
98115:  or  E.  Charles  Fnllerton,  Director, 
Southwest  Region.  NatioDal  Marine 
Fisheries  Service,  300  S.  Ferry  Street. 
Terminal  Island,  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolland  A.  Schmitten.  206-526-6150;  or 
E.  Charles  Fullerton,  213-514-6196. 

SUPPLEMENTARY  INFORMATION:  Under 
section  305(e)(2)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnosofl  Aci),  the  Secretary 
issued  an  emergency  interim  mle 
effective  August  22, 1986  (51  FR  29933, 
August  21, 1986)  for  sablefish  caught  f^ 
Washington,  Oregon,  and  Cahfomia. 
This  rule  allocated  the  amount  of  the  13 
600-metric  ton  (mt)  optimum  yield  (OY) 
quota  for  sableHsh  remaining  on  August 
22, 1986,  at  55  percent  im  trawl  landings 


and  45  percent  for  fixed  gear  landings. 
The  rule  also  imposed  a  trip  limit  on 
trawl  landings  of  sablefish.  with  a 
provision  for  revising  the  allocations 
and  the  trawl  trip  limit  in  October.  The 
reasons  for  the  allocations  and  the  trawl 
trip  limit,  which  are  discussed  in  the 
preamble  to  the  emergency  rule,  still 
continue  and  are  aot  repeated  here. 

The  amonnt  of  OY  remaining  on 
August  22  (5,300  rat)  and  the  allocati<His 
(2,915  mt  for  trawl  landings  and  2,385  mt 
for  fixed  gear  landings)  were  announced 
on  August  26, 1988  (51  FR  30365).  As 
provided  in  the  emergency  rule,  these 
amounts  as  well  as  t^  trawl  trip  limit 
were  redetermined  in  October,  using  the 
best  information  then  available. 
Effective  October  23, 1986  (51  FR  37912, 
October  27, 1988).  the  allocations 
changed  to  2,800  mt  for  trawl  landings 
and  2,300  mt  for  fixed  gear  landings 
based  on  5,100  mt  of  OY  reiaaioing  cm 
August  22,  and  the  trawl  trip  limit 
increased  from  8,000  poonds  to  \24MO 
pounds  to  provide  a  reasonable 
opportunity  for  the  trawl  allocation  to 
be  taken. 

The  emergency  rule  states  that  further 
landings  of  sablefish  wiU  be  prdubited 
by  either  gear  type  if  the  allocation  for 
that  gear  type  is  reached,  or  by  all  gear 
types  if  the  overall  OY  is  reached.  The 
fixed  gear  fishery  for  sablefish  closed  at 


0001  houxs  Pacific  Daylight  time, 
October  23, 1986,  when  the  fixed  gear 
allocation  of  2.300  mt  was  reached  (51 
FR  37913,  Octobers?,  1986). 

Classification 


Recognizing  that  coxiditions  within  the 
fishery  requiring  the  original  emergency 
rule  would  exist  imtil  tte  end  of  the 
year,  the  Pacific  fiAay  Management 
Council  announced  its  intent  to  extend 
this  emergency  mie  when  it 
recommended  by  majority  vote  that  the 
Secretary  take  emergency  action  at  its 
July  1988  meeting.  This  action  is 
authorized  by  section  305(eK3)  of  the 
Magnuson  Act  The  emergency  rule  is 
exempt  horn  the  normtl  review 
procedures  of  Executive  Order  12291  as 
provided  for  in  sectioa  8(a)(1)  ol  the 
order.  This  nde  is  being  rcpfwted  to  &m 
Office  of  Management  and  Budget  with 
an  explanation!  of  why  is  is  not  possible 
to  follow  the  procedures  of  that  order. 

List  of  Subjects  in  5»CFR  Part  163 

Fisheries,  Fishing. 
(16  U.&Ciaoi  e*  se^.) 

Dated:  Novcnber  18, 1986. 
lames  E.  Dou^as,  |r., 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  ae-26241  Filed  11-10-86:  lQ;42.ain} 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putiHc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  lf>ese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  610 

United  States  Standards  for  Barley 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  This  action  supplements  the 
proposed  rule  on  the  Official  U.S. 
Standards  for  Grain  published  on 
October  2. 1986  at  51  FR  35224.  It  would 
further  revise  Subpart  B — U.S. 
Standards  for  Barley  by  changing  these 
standards  to  remove  the  special  grades 
Tough,  Stained,  Bleached,  and  Bright; 
revise  the  deHnition  of  Sample  grade, 
damaged  kernels  and  the  classes  of 
malting  barley;  remove  black  barley  as  a 
grade  determining  factor,  and  revise 
certain  names  of  terms  relating  to 
damaged  or  injured  kernels.  These 
changes  and  other  miscellaneous 
nonsubstantive  changes  are  proposed  to 
simplify  the  barley  standards,  conform 
certain  provisions  and  language  to 
present  trading  practices  and  to  other 
grain  standards.  In  addition,  comments 
are  requested  on  the  changes  to  the 
FGIS  Instructions  that  would  add 
protein  content  as  an  official  criteria 
and  make  determination  of  plump  barley 
available  only  upon  request 

DATE  Comments  must  be  submitted  on 
or  before  December  22, 1986. 

AOORESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr., 
Information  Resources  Staff,  USDA, 
FIGS,  Room  1661  South  Building.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  (202) 
382-1738.  All  comments  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours  (7  CFR  1.27(b]). 

FOR  RWTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr..  address  as  above, 
telephone  (202)  382-1738. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classiHed 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certificatioa 

D.  R.  Galliart.  Acting  Administrator, 
FGIS,  has  determined  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  %^o 
apply  the  standards  and  most  users  of 
barley  inspection  services  do  not  meet 
the  requirements  for  small  entities  as 
defmed  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Further,  the 
standards  are  appUed  equally  to  all 
entities  by  FGIS  employees  or  licensed 
persons. 

Review  of  Standards 

On  October  2, 1986,  a  proposal  was 
published  in  the  Federal  Register  (51  FR 
35224)  which  would  reformat  and  make 
certain  other  changes  to  attain 
uniformity  among  all  official  grain 
standards.  The  proposed  changes  in  that 
publication  that  affect  the  barley 
standards  include:  (1)  Redesignating  the 
special  grade  "weevily"  to  the  more 
appropriate  term  "infested;"  (2)  Revising 
the  definition  of  barley  to  restrict 
mixtures  of  other  grains  to  10.0  percent 
as  currently  stated  in  othn  grain 
standards;  (3)  Revising  FGIS  rounding 
procedures  as  stated  in  the  section  on 
Percentages  to  reflect  rounding 
procedures  performed  by  calculators 
and  in  computer  applications;  and  (4) 
Further  revise  procedures  for  stating 
percentages  so  that  all  figures  are 
reported  to  the  nearest  tenth  percent, 
except  for  ergot  which  is  reported  to  the 
nearest  hundredth  percent. 

An  Advance  Notice  of  Rulemaking 
requesting  public  comment  on  the  U.S. 
Standards  for  Barley  was  published  in 
the  September  12, 1980,  Federal  Register 
(45  FR  80848).  Changes  to  the  barley 
standards  suggested  by  industry 
members  during  the  comment  period 
included:  (1)  A  return  to  the  previously 
used  terminology  of  "injured-by-mold" 
and  "injured-by-frost";  (2)  a  tightening  of 
factors  that  would  be  applicable  to  6- 
rowed  as  well  as  2-rowed  barley;  (3) 
grading  barley  as  malting  barley  only 
upon  request  of  the  applicant;  and  (4) 


showing  the  percentage  of  plump  barley 
in  terms  of  a  whole  percent  instead  of  a 
range  of  5  percent  increments. 

To  gather  additional  information, 
discussions  were  held  with  industry 
representatives.  These  Organizations 
included  the  American  MaJting  Bariey 
Association;  National  Malting  Bariey 
Growers  Association;  National  Feed 
Grains  Council;  Montana  Elevator 
Operators  Association;  producer 
organizations  in  the  states  of 
Washington.  Oregon.  Montana,  North 
Dakota,  and  Idaho;  and  individual  grain 
handlers  and  producers.  Also,  four 
meetings  were  held  with  interested 
parties  to  discuss  the  issues  concerning 
revising  the  barley  standards. 

Accordingly,  the  following  changes  to 
the  barley  standards  are  proposed 
which  supplement  those  proposed 
changes  that  appear  at  51  FR  35224: 

1.  Remove  the  requirement, 
"semisteely  in  mass,"  from  the  definition 
of  malting  barley  and  remove  the  special 
grades  'Tough,"  "Stained,"  "Bleached, 
"and  "Bright;" 

2.  Remove  the  terms  "frost-damaged 
kernels  (minor),"  "moid-damaged 
kernels  (minor),"  and  "heat-damaged 
kernels  (minor)."  and  substitute  the 
terms  "injured-by-frost  kernels," 
"injured-by-mold  kernels,"  and  "injured 
by-heat  kernels,"  respectively  and 
deletion  of  such  terms,  except  for 
injured-by-heat,  from  the  definition  of 
damage; 

3.  Remove  the  term  "black  barley"  as 
a  grade-determining  factor  and  include 
black  barley  under  the  definition  of 
"other  grains:" 

4.  Remove  the  requirement  that  barley 
containing  smut  in  excessive  amounts  to 
be  graded  Sample  grade; 

5.  Remove  the  requirement  for  wild 
bromegrass  seeds  in  the  definition  of 
Sample  grade:  and 

6.  Include  changes  in  language, 
format  and  definitions  to  further  update 
and  conform  the  barley  standards  to 
other  grain  standards. 

The  current  definitions  for  the  three 
classes  of  malting  barley  provide  that 
the  barley  be  "not  semisteely  in  mass." 
This  quality  evaluation  is  subjective, 
and  not  commonly  used  as  a  separate 
quality  evaluation  by  the  brewing 
industry  because  maltsters  have  their 
own  objective  tests  available  to  indicate 
suitability  for  brewing  purposes. 
Accordingly,  FGIS  proposes  that  the 
requirement  "not  semisteely  in  mass"  be 
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removed  from  the  definition  of  malting 
barley  as  no  longer  necessary. 

Currently,  the  special  grade  "Tough" 
is  defined  as  barley  that  contains  more 
than  14.5  percent  moisture.  Moisture 
content  and  as  such  'Tough"  is  not 
descriptive  of  grain  quality.  Moisture 
content  is  a  condition  of  grain  rather 
than  a  quality  factor.  Pursuant  to  current 
trade  practices,  discounts  for  moisture 
generally  are  assessed  on  the  actual 
content  rather  than  the  Special  grade  to 
account  for  weight  loss  and  drying  costs 
to  handlers.  In  addition,  moisture 
content  is  required  by  regulation  (7  CFR 
800.162(a))  to  be  shown  on  all  official 
certificates  when  an  official  grade 
determination  is  made.  FGIS  therefore 
proposes  that  the  special  grade  "Tough" 
be  removed.  This  proposed  change 
would  conform  the  barley  standards  to 
other  grain  standards. 

The  special  grades  "Stained," 
"Bleached,"  and  "Bright"  have  not  been 
applied  in  several  years  according  to 
inspection  information  available  to 
FGIS.  Consequently  these  special  grades 
appear  to  have  little  value  in  the  barley 
standards.  Present  commercial  practices 
have  made  their  use  no  longer 
necessary.  FGIS  therefore  proposes  that 
the  special  grades  "Stained." 
"Bleached."  and  "Bright'  be  removed. 
While  not  a  special  grade,  stained 
would  remain  a  criteria  in  determining 
numerical  grades. 

During  meetings  with  the  trade, 
several  members  suggested  deletion  of 
the  current  descriptive  terms  "frost- 
damaged  kernels  (minor),"  "mold- 
damaged  kernels  (minor),"  and  "heat- 
damaged  kernels  (minor)"  and 
substitution  of  the  terms  "injured-by- 
frost  kernels,"  "injured-by-mold 
kernels,"  and  "injured-by-heat  kernels," 
respectively.  The  terms  "injured-by-frost 
kernels"  and  "injured-by-mold  kernels" 
include  kernels  which  are  slightly 
affected  by  adverse  environmental 
factors  and  are  not  acceptable  to 
maltsters  because  of  unsatisfactory 
germination  or  other  reasons.  These 
kernels,  however,  are  affected  to  such  a 
slight  degree  that  they  are  not 
considered  damaged  kernels  in  the 
inspection  procedure.  While  kernels  that 
are  "injured-by-heat"  are  considered 
damaged  kernels  it  was  suggested  that 
the  term  "injured  by  heat"  was  the 
descriptive  term  preferred  by  the  trade. 
The  terms  "injured-by-frost  kernels"  and 
"injured-by-mold  kernels"  better 
describe  and  differentiate  the  condition 
of  the  kernels  than  the  terms  "frost- 
damaged  kernels  (minor)"  and  "mold- 
damaged  kernels  (minor)",  especially 
when  used  in  conjunction  with  the  terms 
"frost-damaged  kernels  (major)"  and 


"mold-damaged  kernels  (major)."  The 
term  "injured-by-heat  kernels"  is 
considered  more  descriptive  than  the 
term  "heat-damaged  kernels  (minor)." 
FGIS  therefore  proposes  that  the  terms 
"injured-by-frott  kernels,"  "injured-by- 
mold  kernels,"  and  "injured-by-heat 
kernels"  be  substituted  for  the  currently 
used  "frost-damaged  kernels  (minor)," 
"mold-damaged  kernels  (minor),"  and 
"heat-damaged  kernels  (minor)," 
respectively.  Concurrently,  the  terms 
"frost-damaged  kernels,"  "mold- 
damaged  kernels,"  and  "heat-damaged 
kernels"  would  be  substituted  for  the 
currently  used  "frost-damaged  kernels 
(major),"  "mold»damaged  kernels 
(major)."  and  "heat-damaged  kernels 
(major),"  respectively.  In  addition,  the 
definition  of  damaged  kernels  would  be 
revised  to  delete  references  to  "frost- 
damaged  kemeb  (minor)"  and  "mold- 
damaged  kernels  (minor)".  However,  in 
that  definition,  the  term  "heat-damaged 
(minor)"  would  be  deleted  and  "injured- 
by-heat"  substituted  in  its  place. 
Further,  all  of  the  grading  tables  for 
barley  would  be  revised  to  reflect 
proper  use  of  the  proposed  terminology. 

Barley  with  black  colored  hulls, 
referred  to  as  black  barley,  is  not  used 
by  brewers  because  of  poor  brewing 
characteristics.  Black  barley  currently  is 
a  grading  factor  with  specific  grade 
limits  for  malting  and  nonmalting  barley. 
For  many  years  black  barley  has  not 
been  grown,  and  therefore  has  not  been 
seen  in  commercial  channels.  FGIS 
therefore  proposes  that  black  barley  be 
removed  as  a  grade-determining  factor 
and  that  black-colored  bariey  kernels  be 
included  under  the  definition  and  limits 
for  "other  grains". 

The  requirement  that  six-rowed 
barley,  two-rowed  barley,  and  the  class 
bariey  be  graded  U.S.  Sample  grade 
when  the  presence  of  smut  is  so  great 
that  one  or  more  of  the  grade  factors 
cannot  be  determined  accurately  has  not 
been  applied  for  many  years  because 
the  presence  of  smut  has  been  reduced 
due  to  seed  treatment  and  other 
improvements.  However,  the  special 
grade  "Smutty"  is  retained  to  identify 
those  samples  which  show  the  presence 
of  smut. 

Accordingly,  FGIS  proposes  thai  the 
requirement  regarding  the  presence  of 
smut  be  removed  from  the  definition  of 
U.S.  Sample  grade  for  six-rowed  barley, 
two-rowed  barley,  and  the  class  barley. 

Currently,  when  8  or  more  unhulled 
wild  bromegrass  seeds  are  found,  bariey 
is  graded  Sample  grade.  The  factor  was 
included  because  the  harsh  awns  of 
wild  bromegrass  were  thought  to  stick  in 
the  mouths  of  livestock  and  cause 
distress.  University  animal  specialists 


contacted  by  FGIS  indicate  that  there 
has  been  no  record  of  complaints  about 
animals  becoming  adversely  affected 
from  ingesting  wild  bromegrass  seeds. 
Accordingly,  its  proposed  that  wild 
bromegrasses  be  removed  from  the 
definition  of  U.S.  Sample  grade  for  six- 
rowed  barley,  two-rowed  barley,  and 
the  class  bariey.  The  definition  for  "wild 
bromegrassess"  would  be  removed  as 
unnecessary. 

In  the  inspection  of  barley,  a  threshold 
determination  is  made  by  official 
inspection  personnel  as  to  whether  a 
sample  represents  bariey  of  a  malting  or 
nonmalting  variety  or  quality.  The 
determination  is  based  primarily  on 
whether  or  not  the  barley  is  of  a  suitable 
malting  type.  The  barely  is  then  graded 
according  to  various  factors  for  malting 
and  nonmalting  barley  provided  for  in 
the  standards.  Some  producers  have 
asked  that  grading  procedures  be 
changed  to  allow  an  applicant  for 
inspection  to  request  that  a  sample  be 
graded  as  a  nonmalting  barley  without 
regard  to  bariey  variety  or  quality.  It  has 
been  stated  that  in  certain  production 
areas,  this  provision  would  aid  in  the 
marketing  of  barley  of  malting  quality 
for  feed  purposes. 

In  the  normal  marketing  of  grain,  a  lot 
of  barley  may  be  inspected  several 
times  from  the  time  of  delivery  at  the 
country  elevator  to  final  inspection  at 
export.  FGIS  believes  that  permitting  an 
apphcant  to  choose  between  grading 
barley  as  malting  or  nonmalting  would 
confuse  the  marketing  of  this  grain. 
Therefore,  this  action  does  not  include  a 
proposal  that  would  permit  an  applicant 
to  request  a  sample  of  barley  be  graded 
as  a  malting  or  nonmalting  barley. 
Furthermore,  the  bariey  standards 
provide  for  an  optional  grade 
designation  which  we  believe  addresses 
this  concern. 

The  redesignation  of  the  class  Barley 
as  Feed  Barley  was  discussed  in 
meetings  with  the  industry  as  possibly 
enhancing  the  export  of  barley  for  feed 
purposes.  However,  because  of  the  lack 
of  a  clear  consensus  among  industry 
representatives,  the  change  will  not  be 
proposed. 

Other  miscellaneous  changes  in 
language,  format,  and  definitions  are 
made  to  simplify,  update  and  conform 
the  barley  standards  to  other  grain 
standards,  where  appropriate. 

Comments  including  data,  views,  and 
arguments  are  solicited  from  interested 
persons.  Pursuant  to  section  4(b)  of  the 
Act,  upon  request,  such  information  may 
be  orally  presented  in  an  informal 
manner.  Also,  pursuant  to  section  4(b)  of 
the  United  States  Grain  Standards  Act, 
no  standard  or  amendments  or 
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revocations  of  standards  under  the  Act 
are  to  become  effective  less  than  one 
calendar  year  after  promulgation,  unless 
in  the  judgment  of  the  Administrator  the 
public  health,  interest,  or  safety  require 
that  they  become  effective  sooner.  FGIS 
intends  that  if  adopted,  these  changes 
will  become  effective  on  May  1, 1987  to 
coincide,  as  nearly  as  practicable,  with 
the  beginning  of  the  crop  year  for  barley 
and  other  grains,  as  stated  in  the 
proposed  rule  published  on  October  2, 
1986.  In  addition,  a  30  day  comment 
period  is  determined  to  be  adequate 
because  this  proposed  rule  is  a 
supplement  to  the  proposed  rule 
published  on  October  2, 1986. 

In  addition  to  the  recommended 
changes  to  the  barley  standards, 
industry  representatives  also  suggested 
the  following  changes  to  the  inspection 
procedures  contained  in  FGIS 
Instructions: 

1.  Make  information  on  the  percentage 
of  plump  barley  available  upon  request 
in  place  of  the  current  procedure  of 
showing  the  percentages  on  all  samples 
of  malting  barley,  and 

2.  Determine  the  protein  content  of 
barley  upon  request  and  show  results  on 
a  moisture-&ee  basis. 

It  was  recommended  that  the 
determination  of  plump  kernels  be  made 
only  upon  request  instead  of  upon  every 
sample  grading  malting  barley  because 
this  determination  is  used  primarily  by 
maltsters  for  in-house  quality.  FGIS 
therefore  requests  views  and  comments 
on  whether  the  FGIS  Instructions  should 
be  revised  to  provide  that  the 
determination  for  plump  kernels  be 
made  only  upon  request  of  the  applicant 
for  inspection. 

Protein  content  may  be  useful 
information  to  a  buyer.  Methodology  has 
been  developed  to  determine  protein 
content  in  barley  using  near  infrared 
reflectance  [NIR)  instruments. 
Information  on  the  protein  content  of 
barley  is  important  in  brewing.  Brewers 
do  not  want  a  high  level  of  protein  in 
barley  because  of  the  undesirable  effect 
on  brewing  characteristics.  Livestock 
feeders  like  a  high  level  of  protein  and 
fmd  information  on  protein  content 
valuable  in  the  formulation  of  feeding 
rations. 

Presently  an  inspection  service 
providing  information  on  protein  content 
has  not  been  available  on  an  official 
basis.  Protein  is  an  official  criteria  under 
the  U.S.  Grain  Standards  Act  for  wheat. 
The  percentage  of  protein  would  not  be 
a  grading  factor,  but  would  be 
additional  information  offered  upon 
request,  similar  to  protein  in  wheat. 


However,  unlike  wheat,  barley  is 
marketed  on  a  moisture  free  basis  when 
protein  content  is  determined.  FGIS 
therefore  requests  views  and  conunents 
on  whether  the  FGIS  Instructions  should 
be  revised  to  provide  that  the  protein 
content  of  barley  be  determined  upon 
request  of  an  applicant,  and  stated  on  a 
moisture-free  basis. 

List  of  Subjects  in  7  CFR  Part  810 

Export,  grain. 

Accordingly,  it  is  proposed  that  7  CFR 
Part  810,  Subpart  B  as  proposed  at  51  FR 
35224  be  further  amended  as  follows: 

PART  81&-OFFICIAL  US. 
STANDARDS  FOR  GRAIN 

1.  The  authority  citation  for  7  CFR 
Part  810  continues  to  read  as  set  forth 
below: 

Authority:  Sections  3A  and  4,  United  States 
Grain  Standards  Act  (7  U.S.C.  75a,  76). 

Sutipart  B — United  States  Standards 
for  Barley 

2.  Section  810.201  is  revised  to  read  as 
follows: 

§  810.201    Definition  of  tiartey. 

Grain  that,  before  the  removal  of 
dockage,  consists  c^  50.0  percent  or 
more  of  whole  kernels  of  cultivated 
barley  [Hordeum  vulgare  L  and  H. 
distichuw  L.)  and  not  more  than  10.0 
percent  of  odier  grains  for  which 
standards  have  been  established  under 
the  United  States  Grain  Standards  Act. 
The  term  "barley"  as  used  in  these 
standards  does  not  include  hull-less 
barley  or  black  barley. 

3.  Section  810.202  is  amended  by 
revising  paragraphs  (c)(l)-{3]  and  (d)  to 
read  as  follows: 

§  810.202    Definnion  of  other  terms. 


[c]  Classes.   '  '  * 

(1)  Six-rowed  Barley.  Barley  of  the 
six-rowed  type  with  white  hulls  that 
contain  not  more  than  10.0  percent  of 
two-rowed  barley.  This  class  is  divided 
into  the  following  three  subclasses: 

(i)  Six-rowed  Malting  Barley.  Six- 
rowed  barley  of  a  suitable  malting  type 
that  has  90.0  percent  or  more  of  kernels 
with  white  aleurone  layers;  that  does 
not  contain  barley  injured  by  frost  or 
heat;  that  is  not  badly  stained  or 
materially  weathered,  blighted,  ergoty, 
garlicky,  infested,  or  smutty;  and  diat 
otherwise  meets  the  grade  requirements 
of  the  subclass  Six-rowed  Malting 
Barley. 

(ii)  Six-rowed  Blue  Malting  Barley. 


Six-rowed  barley  of  a  suitable  malting 
type  that  has  90.0  percent  or  more  of 
kernels  with  blue  aleurone  layers;  that 
does  not  contain  barley  injured  by  frost 
or  heat:  that  is  not  badly  stained  or 
materially  weathered,  blighted,  ergoty, 
garlicky,  infested,  or  smutty;  and  that 
otherwise  meets  the  grade  requirements 
for  the  subclass  Six-rowed  Malting 
Barley. 

(iii)  Six-rowed  Barley.  Any  barley  of 
the  class  Six-rowed  Barley  that  does  not 
meet  the  requirements  of  the  subclass 
Six-rowed  Malting  Barley  or  Six-rowed 
Blue  Malting  Barley. 

(2)  Two-rowed  Barley.  Barley  of  the 
two-rowed  type  with  white  hulls  that 
contain  not  more  than  10.0  percent  of 
six-rowed  barley.  This  class  is  divided 
into  the  following  two  subclasses: 

(i)  Two-rowed  Malting  Barley.  Two- 
rowed  barley  of  a  suitable  malting  type; 
that  does  not  contain  barley  injured  by 
mold,  frost,  or  heat;  that  is  not  badly 
stained  or  materially  weathered 
blighted,  ergoty,  garlicky,  infested,  or 
smutty;  and  that  otherwise  meets  the 
grade  requirements  for  the  subclass 
Two-rowed  Malting  Barley. 

(ii)  Two-rowed  Barley.  Two-rowed 
barley  that  does  not  meet  the 
requirements  of  the  subclass  Two-rowed 
Malting  Barley. 

(3)  Barley.  Barley  that  does  not  meet 
the  requirements  for  the  classes  Six- 
rowed  Barley  or  Two-rowed  Barley. 

(d)  Damaged  kernels.  Kernels,  pieces 
of  barley  kernels,  other  grains,  and  wild 
oats  that  are  badly  ground-damaged, 
badly  weather-damaged,  diseased,  frost- 
damaged,  germ-damaged,  heat- 
damaged,  injured-by-heat,  insect-bored, 
mold-damaged,  sprout-damaged,  or 
otherwise  materially  damaged. 

4.  Section  810.202  (g)  and  (h)  are 
revised  to  read  as  follows: 


(g)  Frost-damaged  kernels.  Kernels, 
pieces  of  bariey  kernels,  other  grains, 
and  wild  oats  that  are  badly  shrunken 
and  distinctly  discolored  black  or  brown 
by  frosL 

(h)  Injured-by-frost  kernels.  Kernels 
and  pieces  of  kernels  of  barley  that  are 
distinctly  indented,  immature  or 
shrunken  in  appearance,  or  that  are  light 
green  in  color  as  a  result  of  frost  before 
maturity. 

5.  Section  810.202  (j),  (k).  (1),  (m),  and 
(n),  are  revised  to  read  as  follows: 


I 
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(j)  Heat-damaged  kernels.  Kernels, 
pieces  of  barley  kernels,  other  grains, 
and  wild  oats  Uiat  are  materially 
discolored  and  damaged  by  heat. 

(k)  Injured-by-heat  kernels.  Kernels, 
pieces  of  barley  kernels,  other  grains, 
and  wild  oats  that  are  shghtly 
discolored  as  a  result  of  heat. 

(1)  Mold-damaged  kernels.  Kernels, 
pieces  of  barley  kernels,  other  grains, 
and  wild  oats  that  are  weathered  and 
contain  considerable  evidence  of  mold. 

(m)  Injured-by-mold  kernels.  Kernels 
and  pieces  of  kernels  of  barley 
containing  slight  evidence  of  mold. 

(n)  Other  grains.  Black  barley,  com, 
cultivated  buckwheat,  einkom,  emmer, 
flaxseed,  guar,  hull-less  barley,  nongrain 
sorghum,  oats,  Polish  wheat,  popcorn, 
poulard  wheat,  rice,  rye,  safflower, 
sorghum,  soybeans,  spelt,  sunflower 
seed,  sweet  com,  triticale,  and  wheat. 

6.  Section  810.202  is  amended  by 
removing  paragraph  (u);  redesignating 
pargraphs  (s)  and  (t)  as  (t)  and  (u);  and 
by  adding  a  new  paragraph  (s)  to  read 
as  follows: 


(s)  Stained  barley.  Barley  that  is  badly 
stained  or  materially  weathered. 
***** 

7.  Section  810.203  and  the 
undesignated  center  heading  preceding 
it  are  revised  to  read  as  follows: 

Principles  Governing  Application  of 
Standards 

§  810.203    Basis  of  ctetermination 

All  other  determinations.  Each 
determination  of  heat-damaged  kemels, 
injured-by-heat  kemels,  and  white  are 
blue  aleurone  layers  in  Six-rowed  barley 
is  made  on  pearled,  dockage-free  barley. 
Other  determinations  not  specifically 
provided  for  under  the  general 
provisions  are  made  on  the  basis  of  the 
grain  when  free  from  dockage,  except 
the  determination  of  odor  is  made  on 
either  the  basis  of  the  grain  as  a  whole 
or  the  grain  when  free  from  dockage. 

8.  Sections  810.204,  810.205,  810.206 
and  the  undesigned  center  heading 
preceding  them  are  revised  to  read  as 
follows: 


I 


Grades  and  Grade  Requirements 


§  810.204    Grades  and  grad«  requirements  for  tlic  sutwlasses  Six-rttwed  Malting  Barlev 
and  Six-Rowed  Blu«  IMalting  Barley.  T  ■«  r 


Mmmmm  hmits  < 


Grade' 


U.S.  No.  1.. 
US.  No.  2.. 
U.S.  No.  3.. 


weigra 

per 

bushel 

(pounds) 


470 
45.0 
43.0 


Swtabte 
malting 

type 
(percent) 


95.0 
95.0 
95.0 


Sound 
barley' 
(percent) 


97.0 
94.0 
90.0 


Maximum  liniits  ol- 


Damaged 
kemete' 
(percent) 


2.0 
3.0 
4.0 


Foreign 
material 
(percent) 


1.0 
2.0 
3.0 


Oltter 
grama 

(percent) 


2.0 
3.0 
5.0 


Skirwied 

and 

broken 

kemela 

(percent) 


4.0 
6.0 
8.0 


Thin 

barley 

(percent) 


70 
10.0 
15.0 


i.J.SL''2I*?*  **'>^^»'^  »"i  Sfx-fowed  Blue  Malting  Bartey  may  contain:  not  more  than  1.9  percent  o»  lniured-b»-lro»t 
k^:;S!  .IS.'  ™:f  :r2?  ™'i:i?«fl^„°.*-P?:=^'.9'>°?':*'™9«'.  ^^"^  not  more  thar  0.2  pi^  S  il^i^Sdi^H^ 


k«^that™y  ir«iu«e  not  n«e  than  0.1  ^om  of  hei-itolii^kS^^andVwi  cc^Sn  .^^ 
^n^J^^^*?"^-   "»«^™g«>  '"wnet*  we  acoredas  damag^kenShTSd  aSET^dSS^^ 
'  ln,ured^)y-lrost  kernels  and  »i^ed^>y.mold  kemels  are  not  consKleredXiaged  kemM  Or  Kored  a^  MuS  ^S} 

..'!l2.^-=^"'°"^'!?''^  *"'  "****  "*  requirements  ol  U.S.  No.  1  to  U.S.  No  3  indusiva  tor  the  subclasses  Sn^mwad 
*^SSj^^f:^  ^°^  ^^  "a""^  Bariey  ia  classrfied  and  graded  are^SnoTthe  ra^wrSnS^^^^SS? 
Otherwise,  it  mII  be  graded  according  to  the  requirements  In  5810.206.  ■«  »  ™  requremenis  m  ms  section. 

§  810.205    Grades  and  grade  requirements  for  the  subclass  Two-rowed  Malting  Barley. 


Grade  *> 


us.  No.  1  choice.. 

U.S.  No.  1 

U.S.  No.  2 

U.S.  No.  3 


Mifwnuffl  Hmits  of  ~— 


Test 
mwtght 

per 

bushel 

(pounds) 


50.0 
48.0 
48.0 
48^ 


Suitable 

malting 

types 

(per- 

cents) 


97.0 
97.0 
95.0 
95.0 


Sound 
bailey  > 
(percent) 


98.0 
98.0 
96.0 
93.0 


MnwiiTiuiii  Kmita  ol— 


WHdoats 
(per- 
cents) 


1.0 
10 
2.0 
3.0 


Foreign 
matenal 
(percent) 


0.5 
0.5 
1.0 
2.0 


Skinned 

and 

broken 

kemels 

(percent) 


5.0 

7.0 

10.0 

10.0 


Thin 

barley 

(percent) 


5.0 
7.0 
10.0 

too 


».l2'7^^:'?!!!^Jt^i!^^"^  'J^  contain:  not  more  than  1.9  percent  of  injured-by-frost  kernels  that  may  include  not  more 
??  o2rc^n^S2iS:^.J;^^;,C?'  "?"'  '^?.°^  i^*"'  °'  in|urediy.hS[t  kemeitS  "i  \!SJS^^b^ 
S^'a4'^^'^';^S^aSirk^  not  more  than  1.9  percent  01  ^^iureWymold  kerael.  thaf  may  mdude  not  more 

'  Intured-by-lrost  kerrels  and  miured-by-mold  kemels  are  not  scored  against  sound  barley. 
.~^^i/r°"'°r^  ^"^  '*^'  "*«'*  *•*  requirements  ol  U.S.  No.  1  Choice  to  U.S  No  3  kicKisive  tor  the  subclass  T««o- 
^dirtol»'C:ri;rr:t6r2<^"^  '^'^  '°  "^  '^"'^  ^  **  sec^a:;^."? ^fSlrSS 


§  810.206    Grades  and  grade  requirements  for  the  subclasses  Six-rawed  Barley.  Two- 
rowed  Barley  and  the  class  Barley. 


1 

MinifTHjni  imits  of— 

Maximum 
bmits 
of— 

Damaged  kamelt  ■  (percent) 

Grade 

Test 
weight 

per 

bushel 

(pounds) 

.Sramd 

barley 

(percent) 

Heat- 
damaged 
kerrtels 
(per- 
cants) 

Foreign 
motenal 
(pareent) 

Broken 
kemels 
(percent) 

TNn 

barley 

(percent) 

U.S.  No.  1 ._ „ 

U.S.  No.  2 „ 

U.S.  No.  3 I 

US  No.  4  ' 

U.S.  No  5 

470 
45.0 
43.0 
40.0 
36.0 

97.0 
940 
90.0 
85.0 
75.0 

2.0 
4.0 
6.0 
8.0 
10  0 

0.2 
0.3 
OS 
1.0 
3.0 

1.0 
2.0 
3.0 
4.0 
5.0 

4.0 

8.0 

12.0 

18.0 

28.0 

10.0 
15.0 
25.0 
35.0 
75.0 

U.S.  Sample  grade-US.  Sample  grade  shall  be  barley  that 

(a)  Does  not  meet  the  requirements  tor  the  grades  U.S.  Nos.  1.  2,  3,  4,  or  5;  or 

(b)  Contairw  8  or  more  stones  that  have  an  aggregate  weight  in  excess  ot'o.2  peroent  of  the  sample  weight.  2  or 
more  Piecesol  glass.  3  or  more  crotaiana  seeds  (Cmtalm»S()p.\.  2  or  more  castor  beans  (/tonus  commirSiV\  4  or 
I^!  J!!!!^-?.'"^**"*^  '"'**'  substance(s)  or  a  commonly  recognized  hannful  or  kmc  abu8tance(s),' 8  or 
more  'xtiM»»  {Xanlhum  spp.)  or  similar  seeds  singly  or  in  combination.  2  or  more  rodent  peNets.  bird  droppmos.  or 
equivalent  quaotityol  other  animal  Hth  per  1.000  yams  o«  barley:  or  h™««,  wo  uroppmBs,  or 

(c)  Has  a  mwty.  sour,  or  commercially  obiectionable  toreign  odor  (except  smut  or  g«tic  odoO;  or 

(d)  Is  heating  or  othenmse  or  distinctly  tow  quality. 

i  'S^a^^^'S^m^Ji^r'^  injure<W)y-lrost  kemels  and  in|ure(H)y-mold  kemels  are  nol  considered  damaged  kemels 
Barley  that  is  badly  stained  or  matenaMy  weathered  shall  be  graded  not  higher  than  U.S.  Na  4.    ""^"~  o-nagBo  «emeis. 


UMI 
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9.  Section  810.207  and  the 
undersignated  center  heading 
preceding  it  are  revised  to  read  as 
follows: 

Special  Grades  and  Special  Grade 
Requirements 

§810^7    Special  grades  and  special 
grade  requirements. 

(a)  Blighted  barley.  Barley  that 
contains  more  than  4.0  percent  of  blight- 
damaged  and/or  mold-damaged  kernels. 

(b)  Ergoty  barley.  Barley  that  contains 
more  than  0.10  percent  ergot. 

(c)  Garlicky  barley.  Barley  that 
contains  three  or  more  green  garlic 
bulblets,  or  an  equivalent  quantity  of 
dry  or  partly  dry  bulblets  in  500  grams  of 
barley. 

(d)  Infested  barley.  Barley  that  is 
infested  with  live  weevils  or  other 
insects  injurious  to  stored  grain 
according  to  procedures  prescribed  in 
FGIS  Instructions. 

(e)  Smutty  barley.  Barley  that  has 
kernels  covered  with  smut  spores  to  give 
a  smutty  appearance  in  mass,  or  which 
contains  more  than  0.2  percent  smut 
balls. 

Dated:  November  3, 1986. 
D.R.  Galliait, 
Acting  Administrator. 
[FR  Doc.  86-26164  Filed  11-19-86;  8:45  am] 
BtLUNO  CODE  3410-EliMa 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  101, 102, 103, 104, 107, 
and  114 

(Docket  No.  86-024] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Experimental 
Products  and  Exempted  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

achon:  Proposed  rule. 

summary:  The  Food  Security  Act  of 
1985  amended  the  Virus-Serum-Toxin 
Act  of  1913  (VST  Act)  to  give  the 
Secretary  of  Agriculture  jurisdiction 
over  intrastate  as  well  as  interstate 


shipments  of  animal  biologies,  subject  to 
certain  exemptions.  Products  which  are 
exported  are  now  also  subject  to  the 
Act.  Under  the  VST  Act,  it  is  unlawful  to 
import  or  to  ship  in  or  from  the  United 
States  animal  biologies  that  are 
worthless,  contaminated,  dangerous,  or 
harmful.  It  is  also  unlawful  to  ship 
animal  biologies  which  are 
manufactured  within  the  United  States 
and  intended  for  use  in  the  treatment  of 
animals  imless  they  are  prepared  in 
compliance  with  regulations  prescribed 
by  the  Secretary  in  a  properly  licensed 
establishment. 

The  purpose  of  this  proposed  rule  is  to 
amend  the  regulations  in  several 
respects  so  that  they  conform  to  the  1985 
amendments  of  the  Act.  It  prescribes 
regulations  exempting  products 
prepared  by  a  person  for  administration 
to  that  person's  own  animals,  and 
products  prepared  by  a  veterinarian 
solely  for  administration  to  animals 
under  that  veterinarian's  client-patient 
relationship.  It  also  prescribes  criteria 
for  exempting  from  the  requirement  of 
preparation  pursuant  to  a  license  those 
products  which  are  prepared  solely  for 
distribution  within  Uie  State  of 
production  pursuant  to  an  approved 
State  licensing  program,  and  makes 
other  conforming  changes. 

In  order  to  assure  that  public  concern 
for  the  environment,  and  the  health  and 
safety  of  both  humans  and  animals  are 
properly  addressed,  this  proposed 
amendment  also  addresses 
environmental  aspects  of  the  use  of 
biological  products,  especially  those 
containing  live  organisms. 
DATE:  Comments  must  be  received  on  or 
before  January  5, 1987. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
arguments  regarding  the  proposed 
regulations  to  Steven  R.  Poore,  Acting 
Director.  Regulatory  Coordination  Staff, 
APHIS.  USDA.  Room  728.  Federal 
Building.  6505  Belcrest  Road. 
HyatUville.  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building.  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Peter  L  Joseph,  Senior  Staff 


Veterinarian,  Veterinary  Biologies  Staff, 
VS,  APHIS.  USDA,  Room  838.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  301-436-6332. 
SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1,  and  has  been  classified  as  a 
"Nonmajor  Rule." 

The  proposed  action  would  not  have  a 
significant  effect  on  the  economy  and 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions.  It  would  also  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  markets. 

CertificatioD  Under  the  Regulatory 
Flexibility  Act 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  Its 
purpose  is  to  prescribe  procedures  and 
criteria  with  respect  to  exemptions  and 
other  provisions  mandated  by  the  Virus- 
Serum-Toxin  Act,  as  amended. 

Background 

In  amending  the  Virus-Serum-Toxin 
Act  of  1913  (VST  Act)  the  Food  Security 
Act  of  1985  expanded  the  Department's 
authority  over  veterinary  biologies  in 
several  respects.  Under  the  amended 
statute,  it  is  unlawful  to  ship  or  deliver 
for  shipment  any  worthless, 
contaminated,  dangerous,  or  harmful 
veterinary  biologic  intended  for  use  in 
the  treatment  of  animals  anywhere  in  or 
from  the  United  States.  The  preparation 


I 


I 
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of  such  products  in  the  District  of 
Columbia,  the  Territories,  or  in  any 
place  under  the  jurisdiction  of  the 
United  States  is  also  prohibited. 
Previously,  intrastate  shipments  and 
exports  were  not  subject  to  the  VST  Act. 
It  is  also  unlawful  (subject  to  certain 
exemptions)  to  ship  veterinary  biologies, 
manufactured  within  the  United  States 
and  intended  for  use  in  the  treatment  of 
animals,  in  or  from  the  United  States, 
unless  they  were  prepared  in 
compliance  with  regulations  prescribed 
by  the  Secretary  of  Agriculture  in  an 
establishment  licensed  by  the  Secretary. 
Products  prepared  in  the  District  of 
Columbia,  in  the  Territories,  or  in  any 
place  under  the  jurisdiction  of  the 
United  States  must  be  prepared 
pursuant  to  a  license.  The  amendment 
expands  the  Secretary's  rulemaking 
authority  by  authorizing  the 
promulgation  of  any  rules  and 
regulations  deemed  necessary  to  carry 
out  the  purposes  of  the  Act  (the  main 
purpose  being  to  prevent  the  distribution 
of  worthless,  contaminated,  dangerous 
or  harmful  veterinary  biologies  for  use 
in  the  treatment  of  animals,  i.e., 
diagnosis,  prevention,  and  cure  of 
disease).  The  Secretary  is  also 
authorized  to  inspect  any  establishment 
preparing  animal  biologies  at  any  hour, 
day  or  night.  Previously,  only  licensed 
establishments  were  subject  to  such 
inspection.  Additionally,  the  amended 
statute  contains  provisions  for 
detention,  seizure,  and  condemnation  of 
products.  It  also  provides  for  injunctive 
relief  and  penalties  for  assaulting  or 
resisting  Department  officials  during 
their  performance  of  ofTicial  duties 
under  the  Act. 

The  current  regulations  in  9  CFR  103.3 
contain  widely  used  provisions  for  the 
interstate  shipment  of  unlicensed 
biological  products  for  experimental  use 
in  domestic  animals  for  the  purpose  of 
evaluating  such  products.  These 
products  have  been  shipped  for  a 
variety  of  reasons,  but  mainly  for  field 
safety  studies  prior  to  licensing  and 
release  of  the  products  for  use  in  the 
general  treatment  of  animals.  Because  of 
the  expanded  jurisdiction  under  the  1985 
amendment  to  the  VST  Act,  this 
proposed  revision  would  amend  S  103.3 
of  the  regulations  by  deleting  the 
reference  to  interstate  shipments  and  by 
adding  a  provision  for  exports.  This 
would  have  the  effect  of  making  the 
provisions  of  the  section  applicable  to 
all  shipments  subject  to  the  Act.  The 
shipment  of  unlicensed  biological 
products  for  experimental  treatment  of 
animals  anywhere  in  or  from  the  United 
States  would  be  prohibited  without  prior 
authorization  by  the  Deputy 


Administrator.  Requests  for 
authorization  would  need  to  be 
accompanied  by  information  specified  in 
the  regulations,  including  information 
relevant  to  the  product's  effect  on  the 
environment.  Additional  safeguards  and 
tests  may  be  required  in  the  ease  of 
products  which  contain  live  organisms 
and  which  are  prepared  either  through 
conventional  means  or  through  the  use 
of  new  biotechnology.  For  the  purposes 
of  the  VST  Act,  the  term  "ship"  shall  be 
used  in  its  broadest  sense.  It  shall  mean 
transportation  by  any  means  from  one 
place  to  another  and  shall  be 
synonymous  with  delivering  for 
shipment. 

Part  104  would  be  amended  by 
revising  §  104.4  pertaining  to  biological 
products  imported  for  research  and 
evaluation.  Section  104.4(a)  would  be 
revised  by  stating  that  a  permittee  may 
be  required  to  provide  any  information 
needed  to  properly  assess  an  imported 
product's  impact  on  the  environment. 
Section  104.4(b)  would  be  amended  to 
prohibit  any  permittee  or  research 
investigator  from  shipping  a  product, 
imported  under  {  104.4,  in  or  from  the 
United  States  unless  authorization  to  do 
so  is  obtained  pursuant  to  the  provisions 
of  §  103.3  of  the  regulations. 

The  1985  amendment  of  the  VST  Act 
provides  that  the  Secretary  shall  exempt 
by  regulation  from  the  requirement  of 
preparation  pursuant  to  a  license  any 
animal  biologies  prepared  by  a  person, 
firm,  or  corporation:  (1)  Solely  for 
administration  to  animals  of  such 
person,  firm,  or  corporation;  (2)  solely 
for  administration  to  animals  under  a 
yeterinarian-client-patient  relationship 
in  the  course  of  such  person's,  firm's,  or 
corporation's  practice  of  veterinary 
medicine;  and  (3)  solely  for  distribution 
within  the  State  of  production  pursuant 
to  a  license  granted  by  such  State  under 
a  program  determined  by  the  Secretary 
to  meet  certain  specified  criteria. 
Certain  provisions  of  the  Act  would  still 
be  applicable  to  such  animal  biologies, 
regardless  of  whether  or  not  they  are 
exempted  from  the  licensing  provisions. 
Anyone  shipping  products  which  are 
worthless,  contaminated,  dangerous,  or 
harmful  would  be  subject  to  the 
sanctions  under  the  Act,  including 
detention,  seizure,  and  condemnation.  A 
new  Part  107  would  provide  for  the 
exemptions  specified  in  the  amendment 
to  the  Act.  The  proposed  regulations 
would  include  conditions  to  be  met  in 
order  to  establish  a  valid  veterinarian- 
client-patient  relationship.  Such 
conditions  have  been  established  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  for  the  purpose  of  applying  the 
prescription  drug  restraints  and  have 


been  accepted  by  the  American 
Veterinary  Medical  Association. 
Veterinarians  preparing  products 
subject  to  the  exemption  under  the  Act 
would  be  required  to  maintain  and  make 
available  for  inspection  such  records  as 
are  necessary  to  establish  that  a  valid 
veterinarian-cUent-patient  relationship 
exists.  Prior  to  the  shipment  of  products 
which  contain  live  oiganisms  and  which 
are  prepared  either  through 
conventional  means  or  through  the  use 
of  new  biotechnology,  persons  exempt 
from  licensure  would  be  required  to 
provide  any  information  necessary  to 
determine  the  products'  safety  and 
effect  on  the  environment. 

Proposed  §  107.2  of  the  regulations 
would  address  the  criteria  to  be  met  by 
State  licensing  programs  in  order  that 
State  licensed  products  may  be  eligible 
for  the  statutory  exemption.  This 
provision  of  the  regulations  would 
specify  that  appropriate  State  officials 
would  be  responsible  for  providing  the 
Agency  with  information  to  assure 
compliance  with  the  provisions  of  the 
Act.  The  State  offieiajs  would  be 
required  to  identify  each  manufacturer 
and  each  product  to  be  considered  for 
exemption.  Provisions  for  review  of 
procedures  used  by  State  regulatory 
officials  and  on-site  evaluation  of 
facilities  and  products  to  be  exempted 
would  also  be  included  in  the  proposed 
regulations. 

The  current  regulations  in  9  CFR 
114.2(c)  provide  that,  except  for 
experimental  products  prepared  in 
compliance  with  Part  103,  no  biological 
products  may  be  prepared  in  a  licensed 
establishment  unless  the  person  holding 
the  establishment  license  also  holds  an 
unexpired,  unsuspended.  and  unrevoked 
product  license  for  each  product.  Section 
114.2(b)  provides  that  when  an 
establishment  license  is  issued  for  an 
interim  period  not  to  exceed  4  years,  the 
establishment  may  continue  preparing 
certain  specified  unlicensed  products 
provided,  that:  (a)  Such  products  were 
prepared  in  the  estabhshment  within  the 
12-month  period  prior  to  issuance  of  the 
establishment  license;  (b)  the  unHcensed 
products  are  not  distributed  mterstate; 
(c)  no  new  unlicensed  products  are 
prepared  after  issuance  of  the 
establishment  license;  and  (d)  other 
specified  requirements  are  satisfied.  By 
the  end  of  the  interim  licensure  period, 
all  products  in  the  establishment  must 
be  licensed.  The  purpose  of  §  114.2(b)  is 
to  give  intrastate  producers  an 
opportunity  to  become  licensed  without 
being  required  to  immediately  remove 
all  intrastate  products  from  their 
premises. 
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The  VST  Act.  as  amended,  requires 
that  all  veterinary  biologies,  except 
those  exempted  from  licensure  by 
regulation,  shipped  in  or  from  the  United 
States  be  produced  pursuant  to  a 
license.  However,  the  Act  provides  that 
products  prepared  for  intrastate 
distribution  or  exportation  during  the  12- 
month  period  prior  to  the  enactment  of 
the  Act  (December  23, 1985)  may 
continue  to  be  produced  and  sold  until 
January  1, 1990.  Provided,  that,  an 
exemption  is  claimed  by  Janury  1. 1987. 
That  exemption  may  then  be  extended 
by  the  Deputy  Administrator  for  up  to  12 
months.  In  light  of  this  provision. 
§  114.2(b)  would  continue  in  effect  until 
January  1. 1990  (or  where  an  exemption 
is  extended,  until  the  exemption 
expires).  Under  this  proposal,  interim 
licenses  would  be  issued  only  until  that 
time,  and  persons  wishing  to  continue 
producing  unlicensed  products  for 
intrastate  distribution  or  for  export 
would  be  required  to  claim  the 
exemption  provided  for  an  §  114.2(d). 
Only  licensed  products  may  be  shipped 
interstate. 

Therefore,  it  is  proposed  that 
§§  114.2(b]  and  102.4(h)  be  amended  to 
provide  for  interim  licensure  until 
January  1, 1990,  unless  the  exemption 
granted  for  the  unlicensed  products 
produced  in  the  establishment  under 
§  114.2(d)  is  extended  by  the  Deputy 
Administrator.  In  such  case,  the  interim 
license  shall  continue  until  the 
exemption  expires.  Also,  it  would 
provide  that  an  exemption  must  be 
claimed  for  all  unlicensed  products  by 
January  1. 1987.  Other  conforming 
amendments  would  also  be  made. 

The  definition  of  research  investigator 
or  research  sponsor  in  S  101.2  of  the 
regulations  would  be  amended  to 
conform  to  the  new  authority  under  the 
Act  by  deleting  reference  to  "interstate" 
movement. 

List  of  Subjects  in  9  CFR  Parts  101, 102. 
103, 104, 107,  and  114 

Animal  biologies. 

PART  101— DEFINITIONS 

Accordingly.  9  CFR  Part  101  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17. 
2.51.  and  371.2(d). 

2.  Section  101.2  would  be  amended  by 
revising  paragraph  (o)  to  read  as 
follows: 

§  10U    Administrative  terminoiogy. 

«         *         *         *         * 

(o)  Research  investigator  or  research 
sponsor.  A  person  who  has  requested 


authorization  to  ship  an  experimental 
biological  product  for  the  purpose  of 
evaluating  such  product,  or  has  been 
granted  such  authorization. 


PART  102— LICENSES  FOR 
BIOLOGICAL  PRODUCTS 

Accordingly.  9  CFR  Part  102  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  102 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159:  7  CFR  2.17. 
2.51.  and  371.2(d). 

2.  Section  102.4  would  be  amended  by 
revising  paragraphs  (h)(1)  and  (h)(2)  to 
read  as  follows: 

§  102.4    U.S.  Veterinary  Bidogics 
EttabHstiment  License. 

***** 

(h)  *  •  * 

(1)  The  U.S.  Biologies  Establishment 
License  issued  for  an  interim  period 
shall  expire  January  1, 1990.  uiiless  an 
extension  for  exemption  bom  licensing 
under  the  Act  of  products  prepared 
solely  for  intrastate  shipment  or  export 
is  granted  by  the  Deputy  Administrator 
pursuant  to  §  114.2(d)(3).  In  such  case, 
the  licensee  may  retain  the  interim 
license  until  the  exemption  period  ends. 

(2)  Prior  to  the  expiration  of  the 
interim  license,  the  licensee  may  request 
issuance  of  a  license  for  an  indeHnite 
period  by  application  as  provided  in 

§  102.3. 


PART  103— EXPERIMENTAL 
PRODUCTION,  DISTRIBUTION,  AND 
EVALUATION  OF  BIOLOGICAL 
PRODUCTS  PRIOR  TO  UCENSING 

Accordingly,  9  CFR  Part  103  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  The  title,  introductory  paragraph, 
and  paragraphs  (a)  and  (c)  of  S  103.3 
would  be  revised  and  a  new  paragraph 
(h)  would  be  added  as  follows: 

S  103.3    Shipment  of  experintental 
bidogicai  products. 

Except  as  provided  in  this  section,  no 
person  shall  ship  or  deliver  for  shipment 
in  or  from  the  United  States,  the  District 
of  Columbia,  or  any  Territory  of  the 
United  States  any  unlicensed  biological 
product  for  experimental  use  in  animals. 
For  the  benefit  of  license  applicants  and 
to  permit  and  encourage  research,  a 
person  may  be  authorized  by  the  Deputy 
Administrator  to  ship  unlicensed 
biological  products  for  the  purpose  of 


evaluating  experimental  products  by 
treating  limited  numbers  of  animals. 
Provided,  that,  the  Deputy 
Administrator  determines  that  the 
conditions  under  which  the  experiment 
is  to  be  conducted  are  adequate  to 
prevent  the  spread  of  disease  and 
approves  the  procedures  set  forth  in  the 
request  for  such  authorization.  Special 
restrictions  or  tests  may  be  imposed 
when  they  are  deemed  necessary  or 
advisable  by  the  Deputy  Administrator. 
A  request  for  authorization  to  ship  an 
unlicensed  biological  product  for 
experimental  study  and  evaluation  shall 
be  accompanied  by  the  following: 

(a)  One  copy  of  permit  or  letter  of 
permission  from  the  proper  State  or 
foreign  animal  health  authorities  of  each 
State  or  foreign  country  involved. 

(b)  *  *  * 

(c)  Two  copies  of  a  description  of  the 
product,  recommendations  for  use,  and 
results  of  preliminary  research  work. 

(h)  Any  information  the  Deputy 
Administrator  may  require  in  order  to 
assess  the  product's  impact  on  the 
environment. 

PART  104— PERMITS  FOR 
BIOLOGICAL  PRODUCTS 

1.  The  authority  citation  for  Part  104 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  37  Stat.  832- 

833. 

* 

2.  Section  104.4  would  be  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  104.4    Products  for  researcti  and 
evaiuation. 

(a)  An  application  for  a  U.S. 
Veterinary  Biological  Product  Permit  to 
import  a  biological  product  for  research 
and  evaluation  shall  be  accompanied  by 
a  brief  description  of  such  product, 
methods  of  propagating  antigens 
including  composition  of  medium, 
species  of  animals  or  cell  cultures 
involved,  degree  of  inactivation  or 
attenuation,  recommendations  for  use, 
and  the  proposed  plan  of  evaluation. 
The  applicant  shall  also  provide  any 
information  the  Deputy  Administrator 
may  require  in  order  to  assess  the 
product's  impact  on  the  environment. 

(b)(1)  A  permit  to  import  a  biological 
product  for  research  and  evaluation 
shall  not  be  issued  unless  the  scientiHc 
capabilities  of  the  investigator  are 
determined  to  be  adequate  to  safeguard 
domestic  animals  and  protect  public 
health,  interest,  or  safety  from  any 
deleterious  effects  which  might  result 
from  use  of  such  product.  Special 
restrictions  or  tests  may  be  specified  as 
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part  of  the  permit  when  they  are  deemed 
necessary  or  advisable  by  the  Deputy 
Administrator. 

(2)  No  person  shall  ship  a  product 
imported  under  this  section  for  research 
and  evaluation  anywhere  in  or  from  the 
United  States  unless  authorized  by  the 
Deputy  Administrator  in  accordance 
with  the  provisions  of  §  103.3. 
•        •        »        «        « 

Accordingly.  Chapter  I,  Subchapter  E. 
of  9  CFR  is  amended  by  adding  a  new 
Part  107  to  read  as  follows: 

PART  107— EXEMPTIONS  FROM 
PREPARATION  PURSUANT  TO  AN 
UNSUSPENOED  AND  UNREVOKED 
LICENSE 

Sec. 

107.1  Veterinary  practitioners  and  animal 
owners. 

107.2  Products  under  Slate  license. 
Authority:  21  U.S.C.  151-159:  7  CFR  2.17. 

2.51,  and  371.2(d). 

§  1 07. 1    Veterinary  practitionert  and 
animal  owners. 

Products  prepared  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  exempt  from  preparation 
pursuant  to  an  unsuspended  and 
unrevoked  license.  The  shipment  of  any 
such  exempted  products  which  are 
worthless,  contaminated,  dangerous,  or 
harmful  is  prohibited,  and  any  person 
shipping  such  products  shall  be  subject 
to  sanctions  under  the  Act.  Persons 
exempt  from  licensure  under  this  part 
shipping  products  which  contain  Uve 
organisms  shall  provide  any  information 
the  Deputy  Administrator  may  require  in 
order  to  assess  the  products'  safety  and 
effect  on  the  environment.  Such 
products  shall  not  be  shipped  or 
delivered  for  shipment  anywhere  in  or 
from  the  United  States  if  they  are 
worthless,  contaminated,  dangerous,  or 
harmful. 

(a)(l]  Products  prepared  by  a 
veterinary  practitioner  (veterinarian) 
solely  for  administration  to  animals  in 
the  course  of  a  State  licensed 
professional  practice  of  veterinary 
medicine  by  such  veterinarian  under  a 
veterinarian-client-patient  relationship 
shall  be  exempt  from  licensing  under  the 
Act  and  regulations.  Such  a  relationship 
is  considered  to  exist  when: 

(i)  The  veterinarian  has  assumed  the 
responsibility  for  making  medical 
judgments  regarding  the  health  of  the 
animal(s)  and  the  need  for  medical 
treatment,  and  the  client  {owner  or  other 
caretaker)  has  agreed  to  follow  the 
instructions  of  the  veterinarian;  and 
when 

(ii)  There  is  sufficient  knowledge  of 
the  animal(s)  by  the  veterinarian  to 
initate  at  least  a  general  or  preliminary 


diagnosis  of  the  medical  condition  of  the 
animal(s).  This  means  that  the 
veterinarian  has  recently  seen  and  is 
personally  acquainted  with  the  keeping 
and  care  of  the  animal[s),  and/or  by 
medically  appropriate  and  timely  visits 
to  the  premises  where  the  animal(s)  are 
kept;  and  when 

(iii)  The  practicing  veterinarian  is 
readily  available  for  followup  in  case  of 
adverse  reactions  or  failure  of  the 
regimen. 

(2)  veterinarians  preparing  products 
subject  to  the  exemption  for  products 
under  this  section  shall  maintain  and 
make  available  for  inspection  by 
Veterinary  Services  representatives  or 
other  Federal  employees  designated  by 
the  Secretary  such  records  as  are 
necessary  to  establish  that  a  valid 
veterinarian-client-patient  relationship 
exists  and  that  there  is  a  valid  basis  for 
the  exemption  under  this  section. 

[b)  Products  prepared  by  a  person 
solely  for  administration  to  animals 
owned  by  that  perton  shall  be  exempt 
from  the  requirement  that  preparation 
be  pursuant  to  an  unsuspended  and 
unrevoked  license. 

S  107.2    Products  under  State  license. 

(a)  The  Deputy  Administrator  shall 
exempt  from  the  requirement  of 
preparation  pursuant  to  an  unsuspended 
and  unrevoked  license,  any  biological 
product  prepared  solely  for  distribution 
within  the  State  of  production  pursuant 
to  a  license  granted  by  such  State  under 
a  program  determined  by  the  Deputy 
Administrator  to  be  consistent  with  the 
intent  of  the  Act  to  prohibit  the 
preparation,  sale,  barter,  exchange,  or 
shipment  of  worthless,  contaminated, 
dangerous,  or  harmful  biological 
products. 

(b)  A  request  for  exemption  under  this 
section  must  be  made  by  the  appropriate 
State  authority  and  shall  include 
information  demonstrating  that: 

(1)  The  State  has  the  authority  to 
license  viruses,  semms,  toxins,  and 
analogous  products  and  establishments 
that  produce  such  products;  and 

(2)  The  State  has  the  authority  to 
review  the  purity,  safety,  potency,  and 
efficacy  of  such  products  prior  to  release 
to  the  market;  and 

(3)  The  State  has  the  authority  to 
review  product  teste  results  to  assure 
compliance  with  applicable  standards  of 
purity,  safety,  and  potency  prior  to 
release  to  the  market;  and 

(4)  The  State  has  the  authority  to  deal 
effectively  with  violations  of  State  law 
regulating  viruses,  serums,  toxins,  and 
analogous  products;  and 

(5)  The  State  effectively  exercises  the 
authority  specified  in  paragraphs  (b)  (1) 
through  (4)  of  this  section  consistent 


with  the  intent  of  the  Act  prohibiting  the 
preparation,  sale,  barter,  exchange,  or 
shipment  of  worthless,  contaminated, 
dangerous,  or  harmful  viruses,  serums, 
toxins,  or  analogous  products. 

(c)  Each  product  to  be  exempted  and 
each  establishment  preparing  such 
product  shall  be  identified  by  the  State 
and  the  State  shall  give  written 
notification  to  the  Deputy  Administrator 
of  each  such  product  and  establishment. 
The  State  shall  also  give  written  notice 
to  the  Deputy  Administrator  of  each 
new  hcense  issued  and  of  each  license 
terminated. 

(d)  In  order  to  determine  whether  a 
State  exercises  its  authority  with  respect 
to  biological  products  and 
establishments  and  whether  its  laws 
and  regulations  are  being  achieved,  the 
Deputy  Administrator,  in  cooperation 
with  proper  State  authorities,  may 
conduct  an  on-site  evaluation  of  Uie 
State's  program  which  may  include 
inspection  of  establishments  and/or 
products  to  be  included  under  the 
exemptions  in  this  section. 

PART  114— PRODUCTION 
REQUIREMENTS  FOR  BIOLOGICAL 
PRODUCTS 

Accordingly,  Part  114  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  114 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17. 
2.51,  and  371.2(d). 

2.  In  S  114.2  paragraphs  (b) 
introductory  text,  (b)(1)  and  (c)  would  be 
revised  and  paragraph  (b)(9)  would  be 
added  to  read  as  follows: 


§114.2    Products  not 
Hcense. 


prepared  under 


(b)  An  establishment  license  may  be 
issued  for  an  interim  period  not  to 
extend  longer  than  January  1. 1990.  The 
establishment  may  continue  preparing 
certain  specified  unlicensed  biological 
products  with  the  permission  of  the 
Deputy  Administrator  Provided,  that: 

(1)  Such  unlicensed  products  had  been 
prepared  in  the  establishment  within  the 
12  months  prior  to  December  23, 1985. 
•        •        •        «        • 

(9)  An  exemption  has  been  claimed 
for  the  unlicensed  products  produced  in 
the  establishment  pursuant  to  §  114.2(d) 
of  this  subchapter. 

(c)  Except  as  provided  in  Part  103  and 
§  114.2(b).  a  biological  product  shall  not 
be  prepared  in  a  licensed  establishment 
unless  the  person  to  whom  the 
establishment  license  is  issued  holds  an 
imexpired,  unsuspended,  and  unrevoked 
product  license  issued  by  the  Deputy 
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Administrator  to  prepare  such  biological 
product,  or  unless  the  products  prepared 
are  subject  to  the  provisions  of  §  107.2  of 
this  subchapter. 

Done  at  Washington,  DC.  this  17th  day  of 
November  1986. 

John  K.  Atwell. 

Deputy  Administrator,  Veterinary  Services. 

[FR  Doc  86-^6166  Filed  ll-lft-88;  8:45  am] 

BILLMO  COOC  M10-34-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  86-NM-214-AD] 


Airworttiiness  Directives:  Boeing 
Model  737  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NfPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  which 
would  require  modiHcation  of  the  aft 
airstair  operating  handle  detent  plate  on 
certain  Boeing  Model  737  airplanes  to 
reduce  the  aft  airstair  operating  handle 
loads.  A  previous  modification  of  these 
airplanes  can  cause  handle  operating 
forces  to  become  excessive,  thereby 
jeopardizing  successful  evacuation  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  January  12, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Nordiwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103],  Attention: 
Airworthiness  Rules  Docket  No.  86-NM- 
214-AD,  17900  Pacific  H^way  South. 
C-6896e,  Seattle,  Washington  9816a.  The 
appUcable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
PaciHc  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  ORice,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Jeff  Gardlin,  Airframe  Branch, 
ANM-120S;  telephone  (206]  431-1932. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  "proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

AvailabifityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86^NM-214-AD,  17900  Pacific 
Highway  South.  0-66966,  Seattle, 
Washington  98168. 
Discussion 

Boeing  Service  Bulletin  737-52-1083, 
dated  June  4, 1982,  describes  a 
modification  to  the  aft  airstair 
deployment  handle  mechanism  to 
increase  the  force  required  to  move  the 
handle  from  the  normal  open  to  the 
emergency  open  position.  The 
modification  was  developed  to  reduce 
inadvertent  emergency  mode  operation. 
However,  during  certification  testing,  it 
was  discovered  that  the  modification 
may  result  in  handle  forces  exceeding 
100  pounds.  Since  the  handle  motion  is 
downward,  persons  weighing  less  than 
100  pounds  would  have  difficulty 
operating  the  handle.  In  addition,  the 
force  required  might  mislead  others, 
who  could  otherwise  open  the  door,  to 
beheve  the  handle  was  jammed  and  to 
abandon  the  exit.  In  either  case,  the 
successful  evacuation  of  the  airplane 
could  be  jeopardized.  A  maximum  force 
of  78  pounds,  measured  in  accordance 
with  Figure  7.  of  Boeing  Service  Bulletin 
737-52-1083.  Revision  1,  November  12, 
1982,  has  been  found  acceptable  by  the 
FAA. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  further 


modification  of  the  aft  airstair 
deployment  handle  to  reduce  operating 
forces  which  might  be  unacceptably  high 
and  might  jeopardize  the  success  of  an 
emergency  evacuation. 

It  is  estimated  that  approximately  35 
airplanes  of  U.S.  operators  would  be 
affected  by  this  AO.  that  it  would  take 
approximately  4  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Modification  parts  are 
estimated  at  $200  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated  to 
be  $12,600. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  certified  imder  the 
criteria  of  the  Regulatory  Flexibihty  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  737  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

PART  39— [AMENDED] 

According  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  14Z1  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  I.  97-449, 
January  12. 1983):  and  14  CFR  11.8a 

§39.15    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  737 

airplanes,  equipped  with  an  aft  airstair 
on  which  the  detent  plate  modification 
described  in  Boeing  Service  Bulletin  737- 
52-1083,  dated  ]une  4, 1982.  or  later 
revisions,  has  been  incorporated: 
certificated  in  any  category.  Compliance 
is  required  within  one  year  after  the 
effective  date  of  this  AD. 
To  ensure  usability  of  the  aft  airstair  exit  in 

the  event  of  an  emergency  evacuation. 
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accomplish  the  following,  unless  previously 
accomplished: 

A.  Remove  the  aft  airsfair  operating  handle 
detent  plate  which  has  been  modified  in 
accordance  with  Boeing  Service  Bulletin  737- 
52-1083,  and  install  an  unmodified  Boeing  P/ 
N  6&-fl0510-l  aft  airstair  operating  handle 
detent  plate. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on 
November  13. 1986. 
Wayne  J.  Barlow. 

Director.  Northwest  Mountain  Region. 
|FR  Doc.  86-26137  Filed  11-19-86;  8:45  am] 

BIUJNG  CODE  M10-13-M 


14  CFR  Part  39 


[Docket  No.  86-NM-20O-AD] 

Ainworthiness  Directives:  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemakina 
(NPRM).  * 


SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  periodic  inspection,  and 
repair  or  replacement,  as  necessary,  of 
the  keel  beam  lateral  diaphragm 
assembly  on  all  Model  BAC  1-11  200 
and  400  series  airplanes.  This  action  is 
prompted  by  reports  of  cracks  in  the 
radii  of  the  flanges  of  the  keel  beam 
lateral  diaphragms  attached  to  the  keel 
beam  structure  immediately  below  the 
saddle  bracket.  This  condition,  if  left 
uncorrected,  could  result  in  a  situation 
where  the  keel  structure  cannot  carry 
design  loads. 

DATES:  Comments  must  be  received  no 
later  than  January  12. 1987. 


ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-200-AD,  17900  Pacific 
Highway  Soutfi,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  Inc.,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  86-NM-20O-AD,  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion       j 

The  United  l6ngdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 


airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  Model  BAC  1-11  200  and  400 
series  airplanes.  There  have  been 
reports  of  cracks  in  the  radii  of  the 
flanges  of  the  keel  beam  lateral 
diaphragms  attached  to  the  keel  beam 
structure  immediately  below  the  saddle 
bracket.  This  condition,  if  not  detected 
and  corrected,  could  lead  tj  significant 
damage  to  the  saddle  bracket  and  the 
inability  of  the  keal  structure  to  carry 
design  loads.  j 

British  Aerospace  has  issued  BAC  1- 
11  Alert  Service  Bulletin  53-A-PM5918, 
dated  May  6. 1986.  which  describes 
procedures  for  repetitive  inspections  for 
cracks  in  the  saddle  bracket 
diaphragms,  closing  plate,  and  web 
angles,  and  replacement  or  repair,  as 
necessary,  if  cracks  are  found.  The  CAA 
has  classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspection  and  repair  or  replacement,  as 
necessary,  in  accordance  with  British 
Aerospace  BAC  1-11  Alert  Service 
Bulletin,  53-A-PM5918.  dated  May  6. 
1986. 

It  is  estimated  that  60  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  inspection,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $4,800. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($80).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  coBtained  in  the 
regulatory  docket. 
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List  of  Stdijects  in  14  CFR  Part  S9 

Aviation  safety.  Aircraft 
The  Proposed  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviaticm  Administration 
proposes  to  amend  i  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.a  106(9)  (Revised  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.89. 

S  39.13    lAmendMll 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  AMOspooe:  Applies  to  all  Model  BAG 
1-11  200  and  400  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  prior  to  the  accumulation  of 
12,000  landings,  or  within  the  next  1,500 
landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 
To  prevent  foilure  of  tlie  keel  strocture  to 
carry  design  loads  due  to  structural  crack 
propagation  in  the  keel  beam  lateral 
diaphragm,  accomplish  the  following,  unless 
previously  accomplished: 

A.  Inspect  and  repair  or  replace,  as 
necessary,  the  keel  beam  lateral  diaphragm 
assembly  in  accordance  with  BAC  1-11  Alert 
Service  Bulletin  53-A-PM5918,  dated  May  6, 
1986. 

B.  Repeat  the  requirements  of  paragraph 
A.,  above,  at  intervals  not  to  exceed  3,600 
landings. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 

nodifications  required  by  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Inc., 
Librarian,  Box  17414,  Dulles 
International  Airport,  Washington.  DC 
20041.  This  document  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Midway  South, 
Seatde,  Washington,  or  at  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattle, 
Washington, 


Issued  in  SeatH;,  Washington,  on 
November  1 1,  1988. 
VVaynn  *.  Bariow, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  86-26136  Filed  11-19-86;  8:45  amj 

BtUMG  CODE  MW-IS-ai 


14  CFR  Part  39 

[Docket  No.  88-NII-20e-AD] 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
-50,  and  C-9  (MIMary)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AO),  appUcable  to  certain 
McDonnell  Douglas  Model  DC-9  and  C- 
9  (Military)  soies  airplanes,  which 
requires  ultrasonic  inspections  of  the 
wing  flap  hinge  fitting  attachment  studs 
in  accordance  with  a  referenced  service 
bulletin.  This  proposal  would  revise  the 
AD  to  permit  the  use  of  later  FAA- 
approved  revisions  to  the  applicable 
service  bulletin. 

DATE  Comments  must  be  received  no 
later  than  January  8, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (ATTN:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
20&-AD,  17900  Pacific  Highway  South, 
C-689e6,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90848,  Attention: 
Director,  Publications  and  Training,  Cl- 
L65  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Midway 
South,  Seattle,  Washington,  or  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  Cecil,  Aerospace  Engineer, 
Airframe  Branch.  ANM-122L,  FAA, 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
6319. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  conmients,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  8&4VIM-208-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  96168. 

Discussion 

The  FAA  issued  AD  7»-03-01, 
Amendment  39-3403  (44  FR  5644),  on 
January  17, 1979,  to  require  repetitive 
ultrasonic  inspections  for  cracking  of 
wing  flap  hinge  fitting  studs  at  wing 
station  X= 333.148  on  McDonnell 
Douglas  DC-9  series  airplanes,  and 
replacement  of  cracked  attachment 
studs.  The  AO  was  prompted  by  reports 
of  cracked  studs,  attributed  to  fatigue. 
AD  79-03-01  specifically  indicates  that 
McDonnell  Douglas  Service  Bulletin  57- 
118,  dated  November  4, 1977,  is  the  only 
version  of  the  service  bulletin  to  be  used 
for  the  accomplishment  of  the  inspection 
and  replacement  procedures  required  by 
the  AD. 

FAA  has  reviewed  and  approved 
Revision  1  to  McDonnell  Douglas 
Service  Bulletin  57-118,  dated  August  19, 
1986,  which  provides  additional 
procedures  for  inspecting  certain  wing 
flap  hinge  fitting  attachment  studs. 

An  amendment  to  AD  79-03-01  is 
being  proposed  to  permit  the  use  of  both 
the  original  issue  of  McDonnell  Douglas 
Service  Bulletin  57-118  and  later  FAA- 
approved  revisions  to  accomplish  the 
requirements  of  AD  79-03-01. 

This  proposed  AD  would  not  increase 
the  economic  burden  for  any  operator, 
since  neither  the  appUcability,  the  time 
intervals  between  inspections,  the 
number  of  manhours  to  accomplish  the 
modification,  nor  the  parts  used  to 
accomplish  the  inspection,  would  be 


41962 
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changed  from  that  required  by  the 
existing  AD. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any.  Model  DC-9 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

PART  3»-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(8)  (Revised,  Pub.  L  97-449. 
(anuary  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  AD  79-03-01, 
Amendment  39-3403  (44  FR  5644)  as 
follows: 

A.  Change  the  words  ".  .  .  Douglas  DC-9 
Service  Bulletin  57-118  dated  November  4, 
1977."  found  in  paragraphs  (a).  (b)2,  and  (b)4, 
to  read:  ".  .  .  McDonnell  Douglas  DC-9 
Service  Bulletin  57-118,  Revision  N.C.,  dated 
November  4, 1977,  or  later  FAA-approved 
revision." 

B.  Delete  the  note  found  in  section  (a), 
which  reads:  "NOTE:  Service  Bulletin  57-118, 
dated  November  4, 1977,  is  the  only  version 
of  this  Service  Bulletin  suitable  for 
compliance  with  paragraphs  (a)  and  (b)  of 
this  AD." 

C.  Change  the  words  ".  .  .  Chief,  Aircraft 
Engineering  Division,  FAA  Western  Region," 
found  in  paragraphs  (d)  and  (e),  to  read:  ".  .  . 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region." 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  docim:ients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846.  Attention: 
Director,  Publications  and  Training.  Cl- 
L65  (54-60).  These  documents  may  be 


examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

Issued  in  Seattle,  Washington,  on 
November  12, 1986. 
Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  86-26139  Filed  ll-l»-66;  8:45  am] 

BILUNG  CODE  491»-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154  and  271 

[Docket  No.  RMB7-5-000] 

Inquiry  Into  Aleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  PipeUnes 

Issued:  November  14, 1986. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  inquiry. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  issuing  a 
notice  of  inquiry  to  investigate 
allegations  of  anticompetitive  activity 
related  to  the  relationship  between 
interstate  pipelines  and  dieir  marketing 
affiliates.  The  notice  of  inquiry  is 
intended  to  elicit  constructive 
discussion  on  how  to  ensure  competitive 
business  practices  by  pipelines  and  their 
marketing  affiliates  in  the  natural  gas 
sales  and  transportation  markets.  The 
notice  of  inquiry  solicits  comments  on 
the  Commission's  legal  authority  to 
regulate  pipeline-affiliated  marketers, 
and  the  relevance  of  antitrust  law 
toward  this  end.  The  notice  also  seeks 
comment  on  any  evidence  of  unduly 
discriminatory  transportation  rates  and 
conditions,  capacity  preferences,  cross- 
subsidization,  use  of  insider  information, 
and  the  assignment  of  a  pipeline's 
merchant  function  to  an  affiliated 
marketer.  Commenters  are  also  asked  to 
discuss  possible  remedies,  if  the 
evidence  ultimately  discloses  the  actual 
existence  of  undue  discrimination  by 
interstate  pipelines  and  their  marketing 
affiliates.  The  notice  invites  all 
interested  persons  to  participate  in  the 
inquiry  and  to  bring  to  the  Conunission's 
attention  any  other  matter  which  they 
believe  will  be  useful  to  this  inquiry. 
DATES:  Written  comments  must  be 
received  on  or  before  December  29, 
1986;  an  original  and  14  copies  should  be 
filed. 


ADDRESS:  All  comments  should  refer  to 
Docket  No.  RM87-6-000  and  should  be 
addressed  to:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  J.  Roidakis,  Office  of  the  General 
Counsel.  825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  (202)  357-8224. 
SUPPLEMENTARY  INFORMATION: 

[Docket  No.  RM87-5-000}« 

Notice  of  Inquiry 

November  14, 1986. 
I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  is  initiating  an  inquiry  into 
the  effects  on  competition  in  natural  gas 
markets  of  certain  pipeline  business 
practices  involving  marketing  affihate 
relationships  that  have  been  alleged  to 
have  an  anticompeftitive  impact. 

The  Notice  of  Inquiry  (NO!)  will  focus 
on  potential  anticompetitive  activity 
related  to  the  alleged  abuse  of  a 
pipeline's  relationship  with  marketing 
affihates.'  It  is  intended  as  a  broad 
inquiry  into  pipeline  marketing  affiliate 
practices,  and  the  potential 
anticompetitive  activities  related  to 
preferential  advantages  granted  to  the 
pipeline's  marketing  affiliate  in 
transactions  involving  the  natural  gas 
sales  and  transportation  markets. 


II.  Background 

A.  Changes  in  Industry  Structure 

The  maturing  of  the  natural  gas 
industry  and  the  phased  removal  of 
wellhead  pricing  under  the  Natural  Gas 
Policy  Act  of  1978  CNGPA)  have  brought 
major  changes  to  the  natiu-al  gas 


'  Thia  notice  of  inquiry  is  lieing  initiated  in 
Docket  No.  RM87-5-000.  and  subsumes  the 
interstate  pipeline-marketing  afTiliate  issues  raised 
in  the  existing  docketed  petitions  for  rulemaking  on 
these  issues  of  Hadson  Gas  Systems.  Inc.  in  Docket 
No.  RM86-19-000.  the  Minnesota  Department  of 
Public  Service  in  Docket  No.  RMa7-l-0IX).  and  Shell 
Gas  Trading  Company  in  Docket  Na  RM87-2-O0O: 
those  petitions  are  noticed  herein.  Answers  already 
filed  in  the  previously  assigned  dockets  and  related 
to  interstate  pipeline-marketing  affiliate  issues  will 
be  considered  under  Dodcet  No.  RM87-5-000.  The 
Commission  wishes  to  make  clear  that  all  interstate 
pipeline-marketing  affiliate  issues  raised  by 
Hadson.  Minnesota,  and  Shell,  even  if  not 
specifically  referred  to  in  the  NOI  text  are  open  for 
comment  by  any  interested  person. 

'  This  is  intended  to  include  affiliated  mariteters 
of  interstate  pipelines  only.  It  is  not  an  inquiry  into 
the  affiliated  entities  limitation  under  section 
e(n(b)(l)(E)  (1982).  The  Commission  states, 
however,  that  pending  "sffiliated  entities  test" 
cases  (e.g..  Tennessee  Gas  Pipeline  Co.,  Docket  No. 
TA82-2-9-000  et  ol.]  will  go  forward  and  be  dealt 
with  by  separate  orders  fai  those  cases,  in  other 
words,  no  delay  will  be  caused  for  those  cases  by 
the  NOI. 
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industry  over  the  past  decade.  The 
primary  change  has  been  the  evolution 
of  natural  gas  into  a  distinct  economic 
commodity,  separate  from 
transportation,  storage,  and  other 
related  services.  This  change  was  in 
large  part  engendered  by  the  decision  of 
Congress  in  the  NGPA  to  remove  both 
price  and  non-price  regulation  from  most 
first  sales  of  natural  gas  [see  NGPA 
sections  121  and  601(a)(1)).  The  result 
has  been  the  evolution  of  a  competitive 
spot  market  for  gas,  with  brokers, 
marketers  and  producers  competing  for 
sales,  often  without  the  requirement  of 
prior  regulatory  approval  as  to  market 
entry,  exit,  or  price.  In  addition,  the 
development  of  a  nationwide  pipeline 
grid  provides  nationwide  access  to  gas 
supplies,  so  long  as  there  is  non- 
discriminatory access  to  transportation 
facilities. 

Order  Nos.  380,»  436,*  and  451  * 
responded  to  these  changed  conditions 
in  the  natural  gas  industry.  These  orders 
were  intended  to  remove  certain 
barriers  to  competition,  to  further  access 
to  non-discriminatory  transportation 
and  to  enhance  the  environment  for 
market-responsive  pricing. 

Within  this  new  environment,  there 
has  been  increasing  attention  to  the  fact 
that  many  major  pipelines  are  part  of  an 
integrated  matrix  of  vertically  and/or 
horizontally  integrated  companies.  More 
specifically,  attention  has  been  directed 
by  segments  of  the  natural  gas  industry 
in  claims  filed  with  the  Commission  to 
potentials  for  abuse  by  interstate 
pipeline  companies  and  their  marketing 
affiliates,  given  the  monopoHstic  nature 
of  the  transportation  network  in  many 
areas. 

The  Commission  has  previously 
considered  that  possibility.  In  Order  No. 
436,  for  example,  the  Commission  found 
that  preference  for  affiliates  was  undue 
discrimination.'  It  indicated  that 
"transportation  tariffs,  terms  and 
conditions,  including  but  not  limited  to 
prices,  minimum  volume  or  operational 
requirements,  or  schedules  that  are 
designed  to  favor  pipeline  affiUates  over 
non-affiliated  shippers  are  preferential 
or  unduly  discriminatory  practices".'' 
Also,  in  regard  to  selective  discounting, 
the  Commission  established  reporting 
requirements  designed  to  limit  the 
potential  for  affiliate  transaction  abuse, 
and  required  identification  of  the  spread 
between  chargeable  and  actually 


»  49  FR  22778  (1984),  FERC  Stats.  &  Regs.  [Regs. 
Preambles  1982-1985]  |  3a571. 

•  50  FR  42408  (1965).  FERC  Stats.  «  Regs.  [Regs. 
Preambles  1982-198S)  1  30.865. 

•  51  FR  22188  (1988).  FERC  Stats,  ft  Regs.  I  30.700. 

•  See  50  FR  42425  (Oct.  18. 1965). 
'  Jd  at  42.434. 


charged  rates  for  shippers,  and 
identification  of  any  corporate 
affiliation  with  the  shipper.  See  18  CFR 
284.7(d)(5).  Broadly  construed,  these 
guidelines  were  intended  to  define  the 
prohibited  conduct,  and  to  determine 
that  the  abuse  of  market  power  to 
influence  the  gas  markets  would  not  be 
tolerated. 

Allegations  of  discrimination  too 
subtle  to  be  prevented  even  by  these 
guidelines,  however,  have  been  made  in 
the  specific  cases  listed  in  section  II.B 
below,  as  well  as  in  petitions  for 
rulemaking  filed  by  Hadson  Gas 
Systems.  Inc..  in  Docket  No.  RM86-19- 
000.  the  Minnesota  Department  of  Pubhc 
Service.  Energy  Issues  Intervention 
Office  (EIIO),  in  Docket  No.  RM87-1- 
000.  and  Shell  Gas  Trading  Company. 
(Shell),  in  Docket  No.  RM87-2-000.  In 
light  of  these  allegations  and  the  further 
changes  impending  as  a  result  of  Order 
No.  451.  the  Commission  has  determined 
to  issue  this  Notice  Docket  No.  RM87-5- 
000  of  Inquiry  to  ascertain  whether  the 
potentials  for  abuse  reflected  in  the 
petitions  and  existing  cases  are  actual 
anticompetitive  barriers  that  should  be 
remedied  in  a  generic  rule. 

TTie  Commission  wishes  to  emphasize 
that  its  decision  to  issue  this  Notice  is 
not  intended  and  should  not  be 
construed  as  any  retreat  from  its  current 
commitment  to  pursue  promptly  and 
vigorously  allegations  of  undue 
discrimination  involving  affiliated 
companies  as  it  has  done  in  the  existing 
cases  described  in  the  next  section.  The 
Commission  will  continue  to  have 
several  options  for  responding  to 
affiliate  discrimination  issues,  such  as 
those  raised  by  EDO,  Hadson.  Shell  and 
others,  as  well  as  the  Commission  on  its 
own  motion.  These  options  include 
individual  cases,  enforcement 
investigation  and  rulemaking  in  addition 
to  this  Notice  of  Inquiry. 

B.  Some  Cases  With  Marketing  Affiliate 
Issues 

The  potential  for  pipeline  affiliate 
abuse  has  aheady  been  alleged  in  actual 
disputes  that  have  arisen  in  several 
cases.  Some  examples  include  Northern 
Natural  Gas  Company.  Docket  No. 
RP82-71-000  et  al..  20  DERC 1  61.040 
(1982).  where  affihate  Enron  allegedly 
required  Northern  Natural  to  modify  its 
gas  acquisition  guidelines  in  order  to 
maximize  parent-company  profits, 
which  meant  Northern  could  not  pursue 
a  least-cost  gas  acquisition  poUcy  for  its 
customers;  Mountain  Fuel  Resources, 
Inc..  Docket  No.  RP86-87,  36  FERC 
f  61.150  (1986).  and  ANR  Pipeline 
Company,  Docket  No.  RP86-105.  35 
FERC  l  61.400  (1986).  where  technical 


conferences  were  convened  to  Docket 
No.  RM87-5-000  examine  assertions  of 
discriminatory  transportation  in  favor  of 
affiliates;  and  Independent  Petroleum 
Association  of  Mountain  States 
(IPAMS)  V.  Panhandle  Eastern  Pipe  Line 
Company.  Docket  No.  CP86-584,  36 
DERC  1 61.282  (1986).  where  a  hearing 
was  ordered  on  allegations  that 
Panhandle  Eastern  gave  insider 
information  to  its  marketing  affiliate. 
Other  cases  include  the  Southern 
Natural  Gas  Company  (SONAT)  NGA 
section  7(c]  case  in  Docket  Nos.  CP86- 
277-001  et  al..  36  FERC  |  61.275  (1986), 
related  to  its  transportation  policy  and 
whether  it  was  discriminatory,  and 
Texas  Gas  Transmission  Corporation, 
Docket  No.  CP86-34g-001.  36  FERC 
1  61.274  (1986).  in  which  the  Commission 
also  required  a  log  be  kept  of  requests 
for  transportation  and  their  disposition 
as  it  did  in  the  SONAT  case.  There  are 
also  several  pipeline  limited  term 
abandonment  (LTA)  cases,  with  non- 
discriminatory requirements  required  by 
the  Commission  for  released  gas  and 
program  operation."  Although  the 
Commission  does  not  intend  generally  to 
defer  action  on  pending  cases  or 
enforcement  matters  simply  on  the  basis 
of  the  NOI.  it  has  decided,  by  separate 
order,  to  stay  the  proceedings  in 
Tenngasco  Corporation,  et  al..  Docket 
No.  CI86-168-000.  As  stated  in  that 
order,  in  light  of  the  conflicting 
interpretations  surrounding  the  intended 
scope  of  that  proceeding  the 
Commission  has  stayed  that  proceeding 
pending  further  consideration  of  the 
matter  and  its  ruling  on  the  motions  of 
Tenngasco  and  Nagasco  for 
reconsideration  and  rehearing. 

III.  Discussion 

The  Commission's  objective  in  this 
Notice  is  to  elicit  constructive 
discussion  on  how  to  ensure  competitive 
business  practices  in  the  natural  gas 
sales  and  transportation  markets  by 
pipelines  and  their  marketing  affiliates. 
The  Commission  solicits  general 
comments  related  to  the  issues  already 
outlined  and  discussed  further  below,  as 


•  See  e.g..  Arkia  Exploration  Co..  Docket  No. 
C186-376-000  el  al..  37  FERC  |  61.011  (1986).  which 
stresses  that  as  the  Commission  indicated  in 
previous  "LTA"  orders,  such  certificates  are 
conditioned  on  releasing  program  gat  equally  for  all 
producer-suppliers  and  administering  such  LTA 
programs  in  a  non-discriminatory  manner.  See  also 
Southern  Natural  Gas  Company.  Docket  No.  CISS- 
371  el  al.  ("Southern  shall  offer  to  enter  into 
releases  and  administer  the  program  with  all  its 
producer-suppliers  in  a  non-ditcriminatory 
manner.  .  .  .")  38  DERC  f  61.401  at  62.014  (1986); 
Tennecon  Oil  Co.,  et  al.  Docket  No.  CI86-2S4-000  el 
al  ("Under  the  Natural  Gas  Act  Tennessee  is 
required  to  release  gas  in  a  non-discriminator)' 
manner.      .  .")  36  FERC  1  61.399  at  62.006  (1986) 
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well  as  answers  to  specific  questions 
which  the  Commission  believes  will 
assist  it  in  providing  a  generic  solution, 
if  needed,  for  these  alleged  problems.  In 
addition,  commenters  are  encouraged  to 
bring  to  the  Commission's  attention  any 
other  matter  which  they  beheve  will  be 
useful  to  this  Inquiry. 

A.  General  Subjects  on  Which 
Comments  are  Solicited 

1.  The  Commission's  Legal  Authority 

The  Natural  Gas  Act "  and  related 
case  law  prohibit  any  "undue 
discrimination."  When  similariy  situated 
customers  are  accorded  significantly 
different  treatment,  the  regulated 
company  must  demonstrate  the  basis  for 
discrimination.  Public  Service  Co.  of 
Indiana  v.  FERC.  575.  F.2d  1204, 1213 
(7th  Cir.  1978)).  In  examining  allegedly 
anticompetitive  restrictions,  the 
Commission  has  also  adopted  the  "least 
competitively  restrictive  alternative 
test"  which  requires  consideration  of  (1) 
any  negative  restrictions  on  competition 
and  (2)  the  scope  and  duration  of  the 
restrictions,  (3)  whether  an  advantage  to 
the  public  interest  exists.  (4)  whether 
any  alternative  courses  of  action  are 
available,  and  (5)  if  there  are  no 
alternatives,  whether  the  offending 
provision  is  severable.  City  of 
Huntingburg  v.  FPC.  498  F.2d  778  {D.C. 
Cir.  1974).  The  Commission  solicits 
comments  on  the  application  of  these 
legal  principles  to  this  inquiry. 

Shell  raises  the  issue  of  whether  a 
pipeline  marketing  affiliate's  sales  are 
"first  sales"  under  section  2(21)  of  the 
NGPA.  Section  601  of  the  NGPA 
provides  that  the  Commission's 
jurisdiction  under  the  NGA  will  not 
apply  to  "first  sales"  which  occur  after 
December  1. 1978  which  were  not 
"committed  or  dedicated  to  interstate 
commerce"  prior  to  November  9, 1978,  or 
to  NGPA  sections  102(c).  103(c)  or 
107(c)(l-4)  gas.  Section  2(21)  provides 
that  a  first  sale  is  generally  "any  sale  of 
any  volume  of  natural  gas— (i)  to  any 
interstate  pipeline  or  intrastate  pipeline; 
(ii)  to  any  local  distribution  company: 
(iii)  to  any  person  for  use  by  such 
person;"  and  (iv)  any  sale  which 
precedes  any  of  these  sales,  or  which 
follows  such  sales,  were  defined  as  such 
by  the  Commission  to  avoid 
circumvention  of  maximum  lawful 
prices.  Section  2(21)(B)  provides  that  the 
sales  just  described  do  not  include  "the 
sale  of  any  volume  of  natural  gas  by  any 
interstate  pipeline,  intrastate  pipeline,  or 
local  distribution  company,  or  any 
affiliate  thereof,  unless  such  sale  is 
attributable  to  volumes  . . .  produced  by 


•  15  U.S.C.  717c(b)  (1982). 


such  . . .  pipeline,  or  local  distribution 
company,  or  any  affiliate  thereof."  15 
U.S.C.  3301(21).  The  Commission  seeks 
comments  on  the  proper  construction  of 
section  2(21)  and  601  of  the  NGPA  with 
respect  to  the  regulation  of  pipeline 
affiliate  marketers. 

The  Commission  also  seeks  comments 
on  whether  the  definition  of  "affiliate" 
in  NGPA  section  2(27)  should  be  used  in 
these  proceedings,  or  whether  other 
criteria  for  affiliation  should  be  adopted. 
[E.g.  an  analogy  from  securities  law 
could  be  used,  where  a  10%  ownership 
interest  in  an  entity  is  conclusive  as  to 
an  affiliate  relationship.)  Lacking  any 
special  definition  for  "affiliate"  for  this 
proceeding,  the  NGPA  definition  would 
provide  that  "(T]he  term  'affiliate',  when 
used  in  relation  to  any  person,  means 
another  person  which  controls,  is 
controlled  by,  or  is  under  common 
control  with,  such  person."  15  U.S.C. 
3301(27)  (1982). 

2.  Relevance  of  Antitrust  Law 

Legal  precedent  indicates  that 
antitrust  concepts  are  involved  in 
determining  whether  an  action  is  in  the 
public  interest  and  that  the  Commission, 
though  not  bound  by  antitrust  laws,  "is 
obliged  to  weigh  antitrust  policy." 
Northern  Natural  Gas  Co.  v.  FPC,  399 
F.2d  953,  958  (1968).  Specifically, 
petitioner  Hadson  has  suggested  that  the 
following  antitrust  principles  may  be 
relevant  to  this  Notice  of  Inquiry: 

(1)  Section  2  of  the  Sherman  Act 
prohibits  monopolization,  which 
consists  of  the  power  to  fix  prices  or  to 
exclude  competition.  Attempts  to 
monopolize  are  also  proscribed  by 
section  2  of  the  Sherman  Act. 

(2)  Refusals  to  deal  by  one  possessing 
monopoly  power  in  one  market  in  order 
to  obtain  monopoly  "leverage"  in 
another  market  are  also  forbidden.  See 
Otter  Tail  Power  Co.  v.  United  States, 
410  U.S.  366  (1973).  The  "essential 
facilities  doctrine"  relates  to  a  type  of 
refusal  to  deal  where  access  is  denied  to 
an  essential  facaiity,  creating  a 
"bottleneck."  Liability  arises  if  the 
following  elements  are  present:  (a) 
Control  of  the  essential  facility  by  a 
monopolist,  (b)  a  competitor's  inability 
practically  or  reasonably  to  duplicate 
the  essential  facility,  (c)  the  denial  of  the 
use  of  the  facility  to  a  competitor,  and 
(d)  the  feasibility  of  providing  access  to 
the  facility. 

(3)  Contracts,  combinations,  and 
conspiracies  in  restraint  of  trade  are  per 
se  violations  of  section  1  of  the  Sherman 
Act,  even  without  any  specific  intent  to 
do  so. 

(4)  Another  perse  violation  is  the 
"tying"  arrangement,  whereby  a  seller 
conditions  the  salt-  of  a  product  or 


service  on  the  buyer's  purchase  of  a 
separate  product  or  service  (the  "tied" 
product)  from  the  »eller.  Such  tie-ins  are 
prohibited  by  section  1  of  the  Sherman 
Act  and  section  3  of  the  Clayton  Act. 

(5)  Other  perse  xriolations  include 
joint  refusals  to  deal  or  group  boycott, 
and  territorial  and  customer  market 
allocations. 

(6)  Even  if  not  per  se  illegal,  other 
agreements  can  violate  section  1  of  the 
Sherman  Act  if  they  are  unreasonable 
restraints  of  trade.  Thus,  dealing 
arrangements  which  create 
unreasonable  conditions  for  entry  into 
the  market  in  which  the  affiliated 
purchaser  deals  would  violate  section  1 
of  the  Sherman  Act.  A  rule  of  reason 
analysis  is  used  in  such  cases.  To 
evaluate  activities  under  the  rule  of 
reason  standard  it  must  be  determined 
whether  the  activities  are  intended  to 
effect  some  legitimate  business  purpose 
of  whether  the  primary  thrust  of  the 
agreement  is  to  produce  an  adverse 
effect  upon  competition.  Commenters 
are  encouraged  to  indicate  the  proper 
application  of  these  (or  other)  antitrust 
principles  to  the  subject  of  the  inquiry. 

3.  Discriminatory  TVansportation  Rates 
and  Conditions 

Undue  discrimination  allegedly  may 
arise  if  the  pipeline  abuses  its  ability  to 
provide  flexible  transportation  rates 
under  Order  No.  436.  By  selectively 
"flexing"  a  higher  or  lower  rate  to  an 
affiliated  shipper,  both  EIIO  and  Hadson 
allege  that  a  pipeline  may  be  able  to 
assure  a  sales  market  or  ascertain 
capacity  for  the  pipeline's  marketing 
affiliate.  Although  Order  No.  438 
requires  data  on  selectively  discounted 
transportation  rates,  as  described  supra, 
it  has  been  argued  that  this  data  may 
need  to  be  supplemented  with  new 
regulatory  requirements  in  order  to 
prevent  certain  anticompetitive  actions 
under  all  circumstances. 

For  example.  EIIO  argues  that  the 
Order  No.  436  reporting  data  may  not 
reach  the  situation  where  a  pipeline 
imposes  excessive  balancing  penalties 
that  unaffiliated  shippers  cannot  risk 
paying.  An  affiliated  shipper  would 
arguably  run  no  real  risk  of  paying  the 
identical  penalty,  however,  because  any 
balancing  penalty  would  only  cause  an 
"in-house"  transfer  of  funds  fi-om  the 
broker  to  the  pipeline  to  the  holding 
company. 

Another  possibility  that  has  been 
brought  to  the  Commission's  attention 
by  EIIO  is  that  pipelines  may  report 
identical  discount  rates  for  affiliates  and 
non-affiliates  but  attach  different 
conditions  (for  example,  a  longer  term) 
for  affiliates.  Such  more  favorable 
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conditions  need  not  be  reported  under 
the  current  regulations.  (Or, 
alternatively,  the  pipeline  could  charge 
high  rates  that  it  is  no  burden  for  the 
affiliate  to  pay  "in-house".)  Another 
transaction  EIIO  asserts  may  evade 
detection  would  occur  where  a  shipper 
purchases  gas  from  an  affiliated  broker 
or  producer,  and  then  arranges  its  own 
transportation  with  the  pipeline.  In  turn, 
it  is  intimated  that  the  pipeline,  knowing 
the  shipper's  gas  source,  may 
preferentially  offer  the  shipper  a  flexed 
discount  rate  as  an  inducement  to 
continue  purchasing  from  the  affiliate. 

4.  Capacity  Preferences 

The  affiliated  pipeline/marketer 
relationship  also  presents  the  potential 
for  abuse  of  the  Commission's  first- 
come,  first  serve  principle  of  capacity 
allocation  for  both  firm  and  interruptible 
transporation. 

The  reservation  charge  is  designed  to 
allocate  firm  transportation  service  to 
those  willing  to  pay  the  charge  on  a 
first-come,  first-serve  basis.  This 
reservation  fee  is  intended  to  deter 
overbooking  of  unneeded  capacity. 
Overbooking,  however,  may  not  be 
deterred  in  the  case  of  affiliated 
marketers.  In  effect,  these  marketers 
may  costlessly  overbook  firm 
transportation  capacity  because  any 
reservation  fee  would  only  cause  an  "in- 
house"  transfer  of  funds  from  the 
marketer  to  the  pipeline.  Overbooking  in 
this  fashion  may  prevent  other  parties 
from  obtaining  firm  transportation 
service  although  they  place  greater 
value  on  this  service  than  the  marketing 
affiliate. 

Another  potential  abuse  is  the 
potential  reselling  of  the  overbooked 
firm  transportation  service  or  capacity 
by  the  marketer.  Should  a  marketing 
affiliate  hold  title  to  a  significant  portion 
of  unneeded  capacity,  it  may  seek  to 
resell  this  capacity.  It  is  unclear  whether 
the  price  it  obtains  for  this  capacity 
would  be  regulated.  If  this  were 
unregulated,  the  monopoly  profits 
pipeline  regulation  is  intended  to 
prevent  would  then  simply  be  shifted  to 
the  unregulated  marketing  affiliate. 

The  marketing  affiliate  may  also  be 
given  undue  preference  in  the  allocation 
of  interruptible  service.  This  would 
occur  as  the  pipeline's  queue  is  stacked 
in  favor  of  the  marketing  affiliate,  giving 
it  a  higher  value  of  service  than  others 
lower  in  line,  especially  if  a  last-on, 
first-off  policy  is  also  employed. 

5.  Release  Preferences 

The  potential  for  marketing  affiliate 
abuse  can  also  be  extended  to  the 
treatment  of  released  gas.  By  controlling 
release  of  the  gas  to  affiliated  marketers 


only,  a  holding  company  may  obtain 
these  economic  benefits  to  the  exclusion 
of  other  marketers  at  the  cost  of 
increased  prices  for  the  pipelines'  firm 
customers. 

6.  Cross-Subsidization 

Where  affiliated  firms  have 
centralized  operating  systems,  and  share 
common  use  of  facilities  and  personnel, 
these  common  costs  must  be  allocated 
among  the  separate  firms.  To  the  extent 
more  of  these  operating  costs  can  be 
allocated  to  the  regulated  firm,  the 
unregulated  firm  [in  this  case,  the 
marketing  affiliate]  can  reduce  its  price, 
increase  its  sales,  and  increase  the 
overall  rate  of  return  to  the  parent 
company.  Comments  are  sought  on 
whether  this  ordinarily  beneficial 
centralization  and  efficient  use  of 
resources  should  be  limited  because  of 
possible  monopolistic  misuse. 

7.  Insider  Information 

The  use  of  "insider  information"  can 
result  in  discrimination  against  non- 
affiliated marketers.  For  example,  where 
an  affiliated  marketer  assertedly  knows 
the  available  capacity  levels  at  various 
locations  within  a  pipeline  system, 
petitioners  Hadson  and  EIIO  have 
argued  that  it  can  then  determine  a 
viable  transportation  route  acceptable 
to  the  pipeline,  while  a  competitor 
without  this  "inside  information"  may 
be  unable  to  do  so. 

The  pipeline's  marketing  affiliate 
unavoidable  may  have  information  on 
availability  or  nonavailability  of  pipline 
receipt  points.  This  information  may 
make  it  easier  for  the  marketing  affiliate 
to  arrange  a  sale  and  successfully  route 
the  gas  to  its  customer,  according  to 
petitioners  Hadson  and  EIIO. 

One  possible  means  of  alleviating  the 
insider  information  problem,  if  it  exists, 
is  to  prohibit  the  sharing  of  employees 
and  offices  between  the  pipline  and  its 
gas  marketing  affihate,  and  to  make 
equally  available  to  all  potential 
shippers  simultaneously  all  information, 
including  operational  and  localized 
capacity  constraints,  required  to  obtain 
transportation  from  the  pipeline.  Other 
remedies  suggested  by  petitioners 
include  further  refined  regulation  or 
possibly  requiring  total  divestiture  of  the 
marketing  affiliate. 

Petitioner  Hadson  also  describes  a 
scenario  where  pipelines  require  a 
marketer-shipper  to  disclose  the  entire 
upstream  route  of  the  gas  proposed  for 
transportation.  This  may  limit  the 
flexibility  of  the  shipper  to  make 
alternative  arrangements  in  the  face  of 
pipeline  operational  problems,  to  which 
only  an  affiliated  marketing  company 
would  be  privy.  In  the  hands  of  a 


pipeline  with  a  monopoly  over 
transportation.  Hadson  argues  that  such 
requirements,  while  ostensibly  innocent, 
can  be  used  to  exclude  competition. 
Comments  are  sought  on  these  issues. 

8.  Marketing  Affiliate  Assumption  of 
Pipeline  Merchant  Role 

Shell  is  concerned  that  there  is  a 
potential  that  a  pipeline  could  transfer 
all  of  its  gas  purchase  and  sales 
operations,  including  all  existing 
purchase  and  sales  contracts,  to  a 
marketing  affiliate.  If  this  happens,  there 
is  a  potential  that  the  pipeline  could 
become  an  open-access  transporter 
under  Order  No.  436  without  the  overall 
corporate  organization  being  subject  to 
the  contract  demand  conversion/ 
reduction  requirements  of  the  Order. 
This  would  occur  because  the  pipeline 
itself  no  longer  has  sales  contracts  with 
customers.  Comments  are  requested  on 
the  extent  to  which  this  potential 
evasion  of  an  Order  No.  436  requirement 
is  likely  to  occur  in  practice.  Also,  giving 
up  capacity  allocation  responsibility  to  a 
marketer  may  offer  other  opportunities 
for  evasion  by  a  pipeline  of  its  statutory 
and  regulatory  obligations.  The 
Commission  solicits  conmients  on 
whether  there  are  legal,  economic,  or 
other  realities  that  would  either  prevent 
or  promote  such  action  by  pipelines. 
What  options  does  the  Commission 
have  to  prevent,  limit,  or  condition  such 
action  by  pipelines?  Are  there  other 
ways  that  affiliates  can  be  used  to  avoid 
the  requirements  of  Order  No.  436? 
What  are  the  Commission's  options  for 
dealing  with  these  actions? 

9.  Remedies 

The  Commission  also  seeks  conunents 
on  what  the  remedies  should  be  once  a 
finding  of  undue  discrimination  or  <; 

anticompetitive  behavior  is  made. 
Particularly  in  the  market  at  the  very 
least  need  certain  information  to  be 
made  public  by  the  pipeline  or  its 
marketing  affiliate  so  they  know  when 
they  have  been  discriminated  against 
and  so  they  will  have  data  available  to 
make  out  a  prima  facie  case.  Exactly 
what  additional  data  should  be  made 
public  is  one  of  the  subjects  of  this 
Notice  of  Inquiry.  Furthermore,  there 
must  be  a  threat  of  strong  penalties  to 
restrain  anticompetitive  behavior,  if,  in 
fact,  barriers  to  competition  are  being 
created  by  pipelines  and  their  affiliated 
marketing  companies.  The  Commission 
seeks  comment  on  remedial  options 
under  the  NGA,  NGPA,  antitrust  law,  or 
other  authority. 

Commenters  are  encouraged  to  offer 
discussions  of  a  range  of  possible 
remedies  to  the  potential  marketing 
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afTiliate  problems  discussed  above.  The 
scope  of  tbeae  remedies  could  range 
from  a  "no-action"  alternative  that 
would  rely  entirely  on  the  opra^tion  of 
the  market,  to  a  combination  of  market 
forces  aided  by  minimum  reporting 
requirements,  to  a  "cost-based" 
monitoring  of  marketing  affiliates,  to 
divestiture  of  marketing  aHiliates  as 
contrary  to  the  public  interest,  or  a 
requirement  that  they  merge  into  the 
pipeline  entity,  or  be  deemed  part  of  the 
pipeline  entity,  for  NGA  and  other 
purposes. 

Discussions  of  possible  solutions 
should  consider  whether  the  proposed 
remedy  reasonably  assures  the 
elimination  of  the  abuse  or  tendency 
towards  the  alleged  anticompetitive 
behavior  in  furtherance  of  the  public 
interest.  In  other  words,  the  Commission 
solicits  proposed  remedies  to  alleged 
problems  that  effectively  promote 
competition  while  not  attempting  to 
punish.  See  U.S.  v.  E.I.  DuPont  de 
Nemours  &  Co.,  366  U.S.  316,  326-28 
(1961). 

B.  Specific  Questions  for  Response  by 
All  Commenters 

The  Commission  believes  responses 
to  the  following  specific  questions  will 
be  helpful  in  assessing  the  extent  of  the 
alleged  anticompetitive  barriers  that  are 
the  subject  of  the  Notice  of  Inquiry. 
These  questions  are  asked  in  addition  to 
comments  solicited  on  the  issues  raised 
in  the  preceding  discussion.  In  other 
words,  interested  persons  are  being 
asked  to  respond  to  both  the  preceding 
issues  discussion  and  the  questions 
posed  for  comment  therein,  and  the 
questions  listed  below. 

1.  Which,  if  any,  of  the  above- 
mentioned  anticompetitive  and 
discrimination  concerns  can  be  reduced 
to  insignificance  by  increased 
competition  among  pipelines?  Which 
ones  *vill  not  be  ameliorated  by 
increased  competition?  Which  ones  will 
be  worsened  by  competition? 

2.  What  measures  should  the 
Comnussion  develop  to  gauge  the 
intensity  of  competition  for  gas  and  for 
transportation  in  particular  markets? 

3.  What  measures  of  economic 
performance  should  the  Commission 
develop  to  gauge  the  efficiency  of  the 
natural  gas  pipeline  industry,  of 
individual  pipelines,  and  of  the  system 
of  regulation  of  pipelines? 

4.  Should  the  Commission  impose 
jurisdiction  over  marketing  affiliates  of 
pipelines?  If  so,  for  determining 
accounting  standards  only,  for 
determining  accounting  standards  and 
information  reporting  requirements  as 
needed  from  time  to  time,  or  for  any 
other  purpose? 


5.  Should  the  Commission  develop 
and  make  extensive  use  of  per  se  rules 
in  regulating  pipeline  market  structure 
and/or  pipeline  conduct,  or  should  it 
rely  primarily  on  case-by-case 
adjudication  and  rules  of  reason? 

6.  In  particular,  should  the 
Commission  adopt  a  per  se  rule  that: 

(a)  Marketing  affiliates  of  pipelines 
and  pipelines  must  be  separately 
incorporated. 

(b)  No  person  shall  hold  a  position  as 
employee  and/or  board  member  of  both 
the  pipeline  and  Its  marketing  affiliate 
organizations. 

(c)  Marketing  affiliates  not  be 
permitted  access  to  the  affiliated 
pipeline. 

7.  What  definition  of  "anticompetitive 
behavior."  "preferential  treatment," 
"undue  discrimination,"  and  "affiliate" 
should  be  adopted  for  the  purposes  of 
this  NOI? 

8.  What  instances  can  be  documented 
of  actual  or  suggested  preferential 
treatment  to  producers  or  customers 
who  utilized  an  affiliated  marketer? 

9.  Are  there  instances  of  pipelines  and 
marketing  affiliates  lending  natural  gas 
to  each  other  and  other  actions  which 
relieve  the  affiliate  of  the  same 
balancing  requirements  applicable  to 
non-affihated  marketers  or  which 
provide  the  affiliate  with  gas  on  a 
preferential  basis? 

10.  Have  pipelines  provided  discounts 
through  affiliated  marketing  entities  to 
avoid  application  of  the  Commission's 
regulations  regarding  undue 
discrimination  in  transportation  rates? 

11.  Should  an  expedited  complaint 
procedure  be  established  to  facilitate 
redress  for  non-affiliated  marketers  of 
anticompetitive  injury  at  the  hands  of 
pipelines  and  their  marketing  affiliates? 
How  should  such  a  procedure  be 
structured? 

12.  What  standards  could  the 
Commission  impose  in  its  regulations  to 
promote  arm's-length  transactions 
between  pipelines  and  their  marketing 
affiliates? 

13.  What  are  the  discriminatory, 
antitrust,  or  other  implications  of  a 
pipeline  assigning  its  sales  contracts  to 
its  non-jurisdictional  marketing  affiliate 
prior  to  becoming  an  Order  No.  436 
open-access  transporter,  thus  avoiding 
the  contract  demand  reduction/ 
conversion  requirements  mandated  in 
that  rule? 

14.  When  is  a  sale  for  resale  in 
interstate  commerce  by  an  affiliate  of  an 
interstate  pipeline  a  "first  sale"  under 
section  2(21)  of  the  NGPA? 

15.  Should  a  distinction  be  made 
between  such  a  sale  by  a  marketing 
affiliate  of  an  interstate  pipeline  which 
seeks  to  transport  the  gas  which  is 


purchased  and  sold  through  the  affiliate 
pipeline,  as  opposed  to  other 
transactions  by  such  affiliates? 

16.  Should  a  distinction  be  made 
between  affiliates  of  former  Class  A 
interstate  pipelines  on  the  one  hand,  and 
Class  B  or  C  interstate  pipelines,  on  the 
other? 

17.  Should  a  distinction  be  made  for 
pipelines  in  the  Outer  Continental  Shelf, 
on  the  grounds  that  tke  provisions  of  the 
Outer  Continental  Shelf  Lands  Act  are 
adequate  protection  against  undue 
discrimination  in  that  area? 

18.  Assuming  that  the  Commission 
finds  that  all  marketing  affiliates  of 
interstate  pipelines  are  subject  to  its 
NGA  jurisdiction  when  they  make  sales 
for  resale  in  interstate  commerce,  should 
the  Commission  divide  such  groups  into 
classes,  and  authorize  minimum  NGA 
regulation  (e.^.,  blanket  certificates  with 
pregranted  abandonment)  for  these 
affiliates  not  transporting  gas  fi^m  the 
sales  in  question  through  affiliated 
pipeline  systems? 

19.  Does  the  Commission  have 
jiuisdiction  over  the  margins  to  be 
charged  by  affiliated  marketing 
companies,  and  if  so,  how  should  this 
jurisdiction  be  exercised? 

20.  Should  notices  of  rate  change  as 
provided  in  section  4(d)  of  the  NGA  be 
waived  by  the  Conunission  for  spot 
sales  by  marketing  companies? 

21.  What  other  measures  should  the 
Commission  take  to  prevent  imdue 
discrimination  by  interstate  pipelines  in 
favor  of  their  marketing  affiliates 
through  the  granting  of  preferences, 
including  but  not  limited  to: 

a.  Allowing  the  affiliate  marketing 
company  early  access  to  and  knowledge 
of  availability  of  gas  Deleased  by  the 
pipeline  from  its  contracts. 

b.  Allowing  preferred  access  to 
markets  by  recommending  that  potential 
customers  contact  the  marketing 
affiliate. 

c.  Officially  receiving  pipeline 
affiliates  requests  for  transportation 
under  the  first-Come,  First-served  rule 
ahead  of  other  requests. 

d.  Processing  transportation 
agreements  more  rapidly  for  affiliates 
than  for  others. 

e.  Expediting  transportation 
certificates  more  rapidly  where  the 
shipper  is  an  affiliate  of  the  pipeline. 

f.  Permitting  greater  flexibility  of 
receipt  and  redelivery  points  for 
affiliates  than  for  others. 

g.  Placing  pipeline  affiliates  lower  on 
the  list  for  interruptioa  of  interruptible 
capacity  than  non-affUiates. 

h.  Selective  discounting  in 
transportation  rates  in  favor  of  affiliates 
over  others. 
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i.  Imposing  stricter  penalties  for  over 
and  under  deliveries  for  non-affiliates, 
either  through  the  tariff  or  selective 
waivers  thereof. 

j.  Lending  or  borrowing  gas  from 
affiliates  to  correct  imbalances  in 
afniiate  transportation. 

k.  Installation  of  facilities  to  accept  or 
deliver  affiliates'  gas,  but  refusing  to  do 
so  for  non-affiliates. 

1.  Transporting  liquid  or  liquefiable 
hydrocarbons  for  a^iliates  at  rates  or 
conditions  not  offered  to  others. 

m.  Allowing  processing  opportunities 
to  affiliates  not  available  to  others. 

Commenters  are  asked  to  bring 
instances  of  what  they  believe  to  be 
undue  discrimination  as  outlined  above 
in  21(a-m)  to  the  Commission's 
attention. 

C.  Specific  Questions  for  Response  by 
Pipelines 

The  following  questions  are  addressed 
to  interstate  pipelines  only,  and  are 
intended  to  gaUier  information  to  help 
the  Commission  determine,  on  the  basis 
of  objective  data,  whether  the 
allegations  that  have  been  made  by 
Shell,  Hadson,  EIIO,  and  others  have 
any  basis. 

22.  Pipelines  are  asked  to  detail  the 
organizational  Structure  of  the  pipeline 
and  its  corporate  relationship  to  all 
corporate  affiliates  or  subsic^aries 
including  common  employees. 

23.  Pipelines  are  asked  to  indicate,  for 
1985  and  1986,  which  producer/shippers, 
if  any.  have  received  transportation 
service  from  the  pipeline  without  using 
the  services  provided  by  any  marketing 
affiliate  of  the  pipeline. 

24.  Pipelines  are  asked  to  provide 
what  percentage  and  actual  quantities  of 
the  pipeline's  transportation  involved  a 
maiicetiBg  affiliate  in  1985  and  1986. 
How  does  this  compare  with  the 
percentage  of  transportation  provided 
for  non-afiiHates  in  1965  and  1986? 

25.  Pipelines  are  asked  to  describe 
their  policy  with  respect  to  requests  for 
transportation  service  made  by  or  on 
behalf  of  affiliated  marketers,  including 
but  not  limited  to: 

a.  the  basis  of  the  transportation  rate 
or  applicable  transportation  tariff. 

b.  the  average  length  of  time  it  takes 
to  arrange  such  transportation. 

c.  the  average  contract  term 
(diu-ation]. 

d.  whether  "released"  gas  is  involved. 

e.  any  and  all  other  terms  and 
conditions  which  are  typically  included 
in  contracts  with  affiliates  that  would 
not  typically  be  found  in  contracts  with 
non-affiliates.  (N.B.  If  this  information  is 
already  on  file,  a  pipeline  may  respond 
by  referencing  the  location  of  the 
responsive  information.  The  intent  of  the 


question  is  to  identify  under  which 
specific  tariffs  or  grandfathered 
authorizations  the  pipelines  operate  for 
affiliates,  and  for  non-affiliates.) 

26.  Pipelines  are  asked  to  describe 
their  policy  with  respect  to  requests  for 
transportation  service  made  by  or  on 
behalf  of  non-affiliated  marketers, 
including  but  not  limited  to: 

a.  the  basis  of  the  transportation  rate 
or  applicable  transportation  tariff. 

b.  the  average  length  of  time  it  takes 
to  arrange  such  transportation. 

c.  the  average  contract  term 
(duration}. 

d.  whether  "released  gas"  is  involved. 

e.  any  and  all  terms  and  conditions 
which  are  typically  included  in  contracts 
with  non-affiliates  that  typically  would 
not  be  found  in  contracts  with  affiliates, 
to  the  extent  not  already  included  in 
your  answer  to  Question  No.  25(e), 
above. 

IV.  Procedures  For  Cmnments 

A.  Written  Comments 

The  Commission  invites  interested 
persons  to  submit  conmients,  data, 
views,  and  other  information  concerning 
the  matters  set  out  in  this  notice. 

To  facilitate  the  Commission's  review 
of  the  comments,  commenters  are 
requested  to  provide  a  2-4  page 
executive  summary  of  their  position  on 
the  issues  raised  in  this  NOI. 
Conmienters  are  requested  to  identify 
the  page  or  section  of  the  NOI  that  their 
discussion  addresses  and  to  use  as 
many  headings  as  possible. 
Additionally,  commenters  should 
double-space  their  comments,  and  only 
use  white.  8%'  by  11"  paper. 

The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  before  5K)0  p.m..  Monday. 
December  29. 1986.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NW.. 
Washington.  DC  20426  and  should  refer 
to  Docket  No.  RM87-5-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and  will 
be  available  for  public  inspection  in  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  Sti«et.  NW.,  Washington,  DC 
20428  during  regular  business  hours. 

B.  Public  Hearing 

The  Commission  has  not  determined 
to  convene  a  public  conference  for  an 
oral  presentation  of  views  at  this  time.  If 
any  such  conference  is  ultimately 
convened,  the  time,  location  and  format 
will  be  published  in  the  Federal  Register 
at  a  later  date. 


(Natural  Gas  Act.  aa  amended  15  U.S.C  717- 
717w;  Natural  Gas  Policy  Act  of  1978, 15 
U.S.C.  3301-3432) 

List  of  Subjects  in  IS  CFR  Parts  154  and 
271 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
Kenneth  F.  Phanb, 
Secretary. 

[PR  Doc.  86-28207  Filed  ll-lO-aOi  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminittratfon 

21  CFR  Part  155 

[Docket  No.  86N-01751 

Canned  Dry  Peas;  Tennination  of 
ConsMeratkHi  of  the  Codex  Standard 

AGENCY:  Food  and  Drug  Administration. 
ACnON:  Advance  notice  of  proposed 
rulemaking;  tennination  of 
consideration. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  terminating 
consideration  of  amending  the  U.S. 
standards  for  canned  dry  peas  based  on 
the  Codex  Standard  for  Canned  Mature 
Processed  Peas  (Codex  Standard  81- 
1981)  (Codex  standard)  because  there  is 
neither  sufficient  interest  nor  need  to 
warrant  proposing  amendment  of  the 
U.S.  standards  for  canned  dry  peas. 

FOR  RMTHER  INFORMATION  CONTACT: 

Howard  A.  Anderson.  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFF-214), 
Food  and  Dnig  Administration.  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
485-0118. 

SUPPLEMENTARY  INfORMATION:  In  the 
Federal  Register  of  May  30, 1986  (51  FR 
19566),  FDA  published  an  advance 
notice  of  proposed  rulemaking  offering 
interested  persons  an  opi>ortunity  to 
review  the  Codex  Standard  for  Canned 
Mature  Processed  Peas  and  to  conunent 
on  the  desirability  of,  and  need  for, 
amendment  of  the  U.S.  standards  of 
identity,  quality,  and  fill  of  container  for 
canned  dry  peas  in  21  CFR  155.172.  FDA 
requested  comments  by  July  29, 1986, 
and  stated  that  it  would  not  propose  to 
amend  the  standards  for  canned  dry 
peas  if  the  comments  it  received  did  not 
support  this  action. 

One  letter  of  comment  from  a  trade 
association  was  received  in  response  to 
the  advance  notice  of  proposed 
rulemaking.  The  comment  did  not 
support  amendment  of  the  U.S. 
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standards  of  identity,  quality,  and  fill  of 
container  for  canned  dry  peas  based  on 
the  Codex  standard. 

Having  considered  this  comment,  FDA 
has  concluded  that,  at  this  time,  there  is 
neither  sufficient  interest  nor  need  to 
warrant  proposing  amendment  of  the 
U.S.  standards  for  canned  dry  peas 
under  authority  of  section  401  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  341). 

List  of  Subjects  in  21  CFR  Part  155 

Food  standards.  Vegetables. 

Therefore,  under  the  procedures  in  21 
CFR  130.6,  notice  is  given  that  the 
Commissioner  of  Food  and  Drugs  has 
terminated  consideration  of  amending 
the  U.S.  standards  of  identity,  quality, 
and  fill  of  container  for  canned  dry  peas 
based  on  the  Codex  standard.  This 
action  is  without  prejudice  to  further 
consideration  of  amending  the  U.S. 
standards  of  identity,  quality,  and  fill  of 
container  for  canned  dry  peas  upon 
appropriate  justification. 

FDA  will  inform  the  Codex 
Alimentarius  Commission  that  an 
imported  food  that  complies  with  the 
requirements  of  the  Codex  standard 
may  move  freely  in  interstate  commerce 
in  this  country,  provided  that  it  complies 
with  applicable  U.S.  laws  and 
regulations. 

Dated:  November  10. 1986. 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  86-26155  Filed  11-19-86;  8:45  am] 

BILLING  CODE  4180-01-M 


Public  Health  Service 
42  CFR  Part  58 

Grants  for  Graduate  Programs  In 
Healtti  Administration 

agency:  Public  Health  Service.  HHS. 
action:  Notice  of  proposed  rulemaking. 


summary:  The  proposed  regulation 
would  amend  the  existing  regulations 
governing  the  program  "Grants  for 
Graduate  Programs  in  Health 
Administration"  to  include  a  definition 
of  "minority".  This  proposal  also  would 
revise  the  regulations  to  conform  with 
the  amendment  to  section  791  of  the  Act, 
as  enacted  on  October  22, 1985,  as  part 
of  Pub.  L.  99-129.  the  Health  Professions 
Training  Assistance  Act  of  1985. 
DATE:  Comments  must  be  received  not 
later  than  January  20, 1987. 
ADDRESSES:  Send  comments  to:  Public 
Health  Professions  Branch,  Division  of 
Associated  and  Dental  Health 


Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8-95,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone 
number  301  443-6896. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  B.  Merrill,  M.A.,  Senior  Program 
Consultant;  telephone  number  301  443- 
6896. 

SUPPLEMENTARY  INFORMATION:  Section 
791  of  the  Public  Health  Service  Act  (the 
Act)  authorizes  the  award  of  grants  to 
public  or  nonprofit  educational  entities 
(including  schools  of  social  work  and 
excluding  schools  of  public  health)  to 
support  graduate  educational  programs 
in  health  administration,  hospital 
administration,  and  health  planning. 

Public  Law  9ft-129  amended  section 
791(c)(2),  which  formerly  required  an 
applicant  to  provide  an  assurance  that 
at  least  25  individuals  would  complete 
the  educational  program.  The  amended 
provision  allows  an  accredited  graduate 
program  in  health  administration  to 
graduate  20  students,  rather  than  25,  if 
more  than  45X  of  the  total  enrollment  of 
the  program  will  be  minority  students  in 
the  school  year  beginning  in  the  fiscal 
year  for  which  funds  are  requested. 

In  accordance  with  this  new 
assurance  provision,  the  Department  is 
proposing  to  include  the  following 
definition  of  "minority"  in  the 
regulations  for  this  program. 

"Minority"  means  an  individual 
whose  race/eflinicity  is  classified  as 
American  Indian  or  Alaskan  Native, 
Asian  or  Pacific  Islander,  Black,  or 
Hispanic. 

The  term  "minority"  as  used  in  Pub.  L. 
99-129  was  not  defined.  Since 
"minority"  can  be  defined  in  various 
terms,  e.g.,  economic,  ethnic,  language, 
racial,  religious,  sexual,  etc.,  it  is 
necessary  to  include  a  definition  in  the 
regulations  to  avoid  confusion  among 
the  educational  entities  eligible  to 
receive  support  under  section  791. 

The  proposed  definition  was  selected 
since  it  is  consistent  with  the  definition 
used  in  other  Federal  educational 
assistance  programs,  e.g.,  the 
Department  of  Education  regulations  for 
the  Magnet  School  Assistance  Program 
codified  at  34  CFR  Part  280. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

These  regulations  govern  a  financial 
assistance  program  in  which 
participation  it  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
this  rule  is  not  a  major  rule  under 


Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibdlity  Act  of  1980  is  not 
required.  ' 


Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirement  in  §  58.4  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (OMB  Approval  Numbers 
0915-0060  and  0915-0061). 

List  of  Subjects  in  42  CFR  Part  58 

Educational  study  programs.  Grant 
programs— health,  Health  professions. 
Public  health,  Student  aid. 

Accordingly,  Subpart  A  of  42  CFR  Part 
58  is  proposed  to  be  amended  as  set 
forth  below. 

(Catalog  of  Federal  Domestic  Assistance.  No. 
13.963,  Grants  for  Graduate  Programs  in 
Health  Administration) 

Dated:  September  30, 1986. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  November  6, 1986. 
Otis  R.  Bowen. 
Secretary. 

PART  215— [AMENDED] 

Subpart  A— Grants  for  Graduate 
Programs  in  Health  Administration 

1.  The  authority  citation  is  reviste'd  to 
read  as  follows: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act,  58  Stat.  690,  as  amended  by  67 
Stat.  631  (42  U.S.C.  216);  sec.  791  of  the  PHS 
Act;  90  Stat.  2303-2304,  96  Stat.  2061,  and  99 
Stat.  543  (42  U.S.C.  295h). 

2.  Section  58.2  is  amended  by  adding 
the  following  definition  after  the 
definition  of  "Graduate  educational 
program"  to  read  as  follows: 

§58.2    Definitions. 

*         •         *         •         ♦ 

"Minority"  means  an  individual 
whose  race/ethniclty  is  classified  as 
American  Indian  or  Alaskan  Native, 
Asian  or  Pacific  Islander,  Black,  or 
Hispanic. 
***** 

3.  In  §  58.4,  paragraph  (a)  is  revised  to 
read  as  follows: 


§  58.4    What  assurances  must  Im  provided 
In  an  application? 

***** 

(a)  At  least  25  individuals  will 
complete  the  graduate  educational 
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programs  of  the  applicant  for  which  the 
application  was  made  in  the  school  year 
beginning  in  the  fiscal  year  for  which  an 
applicant  receives  a  grant.  However,  if 
the  number  of  minority  students 
enrolled  in  the  graduate  health 
administration  program  in  such  school 
year  will  exceed  a  number  equal  to  45% 
of  the  number  of  all  students  that  will  be 
enrolled  in  the  program,  then  the 
applicant  must  provide  assurance  that  at 
least  20  individuals  will  complete  the 
program;  and 
***** 

[FR  Doc.  86-26162  Filed  11-19-86;  8:45  am] 

BILUNG  CODE  416&-15-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  685 
[Docket  No.  60964-6164] 

Foreign  Hshing;  Pelagic  Fisheries  of 
the  Western  Pacific  Region 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  withdrawal  of 
proposed  rulemaking  and  availability  of 
amended  fishery  management  plan  and 
request  for  comments. 

summary:  NOAA  withdraws  a  proposed 
rule  to  implement  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  that  appeared  in  the  Federal 
Register  on  Tuesday,  September  16, 1986 
(51  FR  32808).  The  FMP  has  been 
amended  by  the  Western  PaciHc  Fishery 
Management  Council  (Council]  in 
response  to  public  comments;  therefore, 
NOAA  issues  notice  that  the  Council 


has  submitted  an  amended  FMP  for 
review  by  the  Secretary  of  Commerce 
(Secretary)  which  supersedes  the  FMP 
originally  submitted  by  the  Council. 
Copies  of  the  resubmitted  plan  may  be 
obtained  from  the  Council  at  the 
address  below. 

DATE:  Comments  on  the  resubmitted 
plan  should  be  submitted  on  or  before 
January  23, 1987. 

ADDRESS:  Send  comments  to  E.  Charles 
FuUerton,  Director,  Southwest  Region. 
NMFS,  300  South  Ferry  Street.  Terminal 
Island,  CA  90731.  Copies  of  the  plan  and 
its  environmental  assessment  are 
available  upon  request  from  the  Council 
at  1164  Bishop  Street,  Suite  1405, 
Honolulu,  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  Simonds  (Executive  Director, 
Western  Pacific  Fishery  Management 
Council],  808-523-1368. 

SUPPLEMENTARY  INFORMATION:  The 

Management  Fishery  Conservation  and 
Management  Act,  as  amended  (16  U.S.C. 
1801  et  seq.).  requires  that  each  fishery 
management  council  submit  any  fishery 
management  plan  it  prepares  to  the 
Secretary  for  review  and  approval  or 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
receiving  the  plan,  must  immediately 
publish  a  notice  that  the  plan  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  in  determining 
whether  to  approve  the  plan. 

Secretarial  review  of  the  Council- 
submitted  FMP  began  August  11. 1986, 
and  proposed  implementing  regulations 
were  published  in  the  Federal  Register 
on  September  16, 1986  (51  FR  32808). 
Public  comment  was  requested  on  or 
before  October  24. 1986.  In  response  to 
public  comments  and  comments  from 
the  Department  of  State,  the  Council 


amended  the  FMP  on  November  9. 1986. 
The  Administrator  of  NOAA  has 
determined  that  the  amended  FMP  is  a 
resubmission  of  the  FMP  requiring  full 
Secretarial  review  under  the  Magnuson 
Act  and  has  withdrawn  the  proposed 
rule  published  September  16. 1986. 
Proposed  regulations  to  implement  the 
resubmitted  plan  will  be  published 
within  30  days  of  receipt.  The  receipt 
date  of  the  resubmitted  FMP  was 
November  10, 1986. 

The  resubmitted  plan  proposes:  (1)  To 
establish  a  review  and  implementation 
process  for  implementing  area  closures 
for  foreign  longline  vessels  in  the  FCZ. 
(2)  to  eliminate  existing  quotas  on 
foreign  longline  catch  in  the  open  areas 
of  the  FCZ.  (3)  to  require  foreign  longline 
vessels  to  submit  effort  plans  and  report 
catch  data  and  fishery  interactions  with 
protected  species  in  the  FCZ,  (4)  to 
prohibit  the  use  of  drift  gill  nets  in  the 
FCZ,  and  (5)  to  establish  a  process  to 
obtain  data  on  the  incidental  catch  of 
pelagic  fishes  in  the  FCZ  by  tuna  pole- 
and-line  and  purse  seine  vessels.  This 
FMP  will  replace  most  of  the 
Preliminary  Fishery  Management  Plan 
for  Pacific  Billfish  and  Oceanic  Sharics 
implemented  in  1980  at  50  CFR  611.81 
and  will  regulate  fishing  in  America 
Samoa,  Guam,  Hawaii,  and  U.S. 
possessions. 

(16  U.S.C.  1801  et  seq] 

Dated:  November  17, 1986. 
William  E.  Evans, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

NOAA  by  this  document  withdraws 
the  proposed  rule  that  appeared  at  page 
32808  in  the  Federal  Register  of 
Tuesday,  September  16. 1986  (51  FR 
32808). 

[FR  Doc.  86-26220  Filed  11-17-86;  4:24  pm] 
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Notices 


This  section  of  the  FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puWic.   Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

National  Poundage  Quota  for  1987— 
Crop  Peanuts 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Notice  of  proposed 
determination. 


summary:  The  Secretary  of  Agriculture 
proposes  that  the  national  poundage 
quota  for  the  1987  crop  of  peanuts  shall 
be  1,287,500  pounds. 

The  determination  of  the  national 
quota  is  necessary  to  satisfy  the 
statutory  requirements  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended  (hereinafter  referred  to  as  "the 
Act"). 

DATE:  Written  comments  must  be 
received  by  December  5. 1986,  in  order 
to  be  assured  of  consideration. 

ADDRESS:  Send  comments  to  Dr. 
Howard  C.  Williams,  Director, 
Commodity  Analysis  Division,  ASCS, 
U.S.  Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC  20013,  (202)  447- 
3391.  All  written  submissions  will  be 
made  available  for  public  inspection 
from  8:15  a.m.  to  4:45  p.m.,  Monday 
through  Friday,  in  Room  3741-South 
Building,  14th  and  Independence 
Avenue,  SW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gypsy  Banks..  Agricultural  Economist, 
Agricultural  Stabilization  Service, 
USDA,  Room  3732-South  Building,  P.O. 
Box  2415,  Washington,  DC  20013.  (202) 
447-5953.  The  preliminary  regulatory 
impact  analysis  describing  the  impact  of 
implementing  this  determination  will  be 
available  on  request  from  the  above- 
named  individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  determination  has  been 


reviewed  under  USDA  procedures 
established  to  implement  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major".  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  industries, 
Federal,  State,  or  local  governments  or 
geographical  regions,  or  (3)  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  e.xport  markets. 

The  title  and  number  of  the  Federal 
assistance  program  that  this  final  rule 
applies  to  are:  Title— Commodity  Loans 
and  Purchases:  Number  10.051,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24,  1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  determination  since 
ASCS  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
determination. 

Section  358[q)(l)  of  the  Act  requires 
that  the  national  poundage  quota  for 
peanuts  for  each  of  the  1986  through 
1990  marketing  years  shall  be 
established  by  the  Secretary  at  a  level 
that  is  equal  to  the  quantity  of  peanuts 
in  tons  that  the  Secretary  estimates  will 
be  devoted  in  each  such  marketing  year 
to  domestic  edible,  seed,  and  related 
uses.  Section  358  further  provides  that 
the  national  poundage  quota  for  any 
such  marketing  year  shall  not  be  less 
than  1,100.000  tons.  The  marketing  year 
for  the  1987  crop  of  peanuts  runs  from 
August  1, 1987  through  July  31, 1988. 

It  is  proposed  that  the  national  quota 
for  the  marketing  year  for  the  1987  crop 
shall  be  1.287,500  tons  based  on  the 
following  data: 
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Estimated  Domestic  Edible  Use  for  the 
1987-88  Marketing  Year 

iTons 
1,032.500 

Seed 100.500 

Related  use: 

Crushing  residual 128,750 

Shrinkage 25.750 

Total 1,287.500 


In  the  Oil  Crops  Situation  and 
Outlook  Yearbook,  July  1986.  the 
Department  published  a  revised  peanut 
data  series  based  upon  a  revised 
procedure  for  estimating  domestic 
edible  use.  The  revised  procedure 
estimates  domestic  food  use  as  the  sum 
of:  (1)  Shelled  peanuts  used  in  primary 
products  (less  exports  of  prepared  or 
preserved  peanuts)  and  (2)  domestic 
disappearance  of  roasting  stock  peanuts. 
Because  these  data  do  not  include  farm 
use,  local  sales  and  shrinkage,  estimates 
of  these  uses  have  been  included  in  the 
calculation  of  domestic  edible 
requirements  for  the  1967-88  marketing 
year.  This  estimate  was  derived  by 
comparing  historical  data  showing  the 
difference  between  total  production  and 
quantities  of  peanuts  that  were 
inspected.  The  estimate  so  derived  was 
further  refined  by  estimating,  based  on 
historical  data,  actual  household  use  of 
peanuts  on  the  producing  farm.  Seed  use 
measures  the  quantity  of  peanuts 
expected  to  be  needed  to  plant  the 
succeeding  (1988)  crop.  The  seeding  rate 
for  this  estimate  was  derived  from 
survey  data.  The  crushing  residual  is  the 
inedible  portion  of  farmer  stock  peanuts 
separated  from  the  edible  kernels  during 
milling.  Shrinkage  is  the  weight  loss 
occurring  between  harvest  and 
production  of  the  product.  Both  the 
shrinkage  and  crushing  residual 
estimates  were  derived  from  inspection 
data. 

Prior  to  the  development  of  the 
revised  procedure,  domestic  food  use 
was  estimated  by  applying  the  annual 
percentage  change  in  the  sum  of  shelled 
peanuts  used  in  all  primary  products 
and  apparent  disappearance  of  roasting 
stock  (reported  in  Peanut  Stocks  and 
Processing.  National  Agricultural 
Statistical  Service,  USDA)  to  the 
previous  year's  estimated  domestic  food 
use.  Using  the  unrevised  procedure,  the 
1986  national  poundage  quota  was 
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Preapplications  must  be  received  by  or         will  receive  the  same  initial  allocation 
Tons  postmarked  on  or  before  this  date.  as  last  year. 
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quota,  it  is  estimated  that  the  quota  ^°"*^  Agriculture  Building.  Washington.      their  current  grant, 

would  have  been  1.285.227  tons,  about  5       P^  ^^^'  telephone  (202)  382-8983  (this  Decisions  on  funding  will  be  based  on 

percent  less  than  the  national  poundage       '*  "°* "  *°^^  ^^®  number).  the  preapplications  and  notices  of  action 

quota  for  the  1986  crop.  SUPPLEMENTARY  INFORMATION:  The  on  the  preapplications  should  be  made 

The  revised  data  series  eliminates  the       regulations  contained  in  7  CFR  Part  within  60  days  of  the  closing  date, 

influence  of  trend  growth  of  exports  of         }^'  Subpart  N  provide  details  on  what  Authority:  42  U.S.C.  1480;  7  CFR  2  23  7  CFR 

inshell  peanuts  and  peanut  products  information  must  be  contained  in  the  2.70. 

from  the  domestic  food  use  estimate.  In        preapplication  package.  See  51  FR  17443.         ^3,3^  November  14  1986 
addition,  the  revised  procedure  reflects        May  13. 1986.  Entities  wishing  to  apply         Vanrpi'n    t  " 

more  accurately  survey  data  provided  to      ^°^  assistance  should  contact  their  \°        ^'"''' 

the  Department  by  peanuts  handlers  ^ """^  State  Office  to  receive  further  Adwmistrator.  Farmers  Home 

This  provides  an  improved  measure  of         infonnation  and  copies  of  the  V^Z      T°L  ==■>., 

domestic  food  use.  application  package.  Eligible  entities  for      '"^  °°'=  86-26215  Filed  11-19-86;  8:45  am] 

Section  358(g)(2)  of  the  Act  requires  f^^^^  competitively  awarded  grants  ■"^•^  «*«  34io-07-« 

the  national  poundage  quota  for  a  include  state  and  local  governments. 

marketing  year  to  be  announced  not  nonprofit  corporations.  Federally  Conservation  S«rvic« 

later  than  December  15  preceding  such  recognized  Indian  Tribes,  and  consortia  ^"  ^conservation  Service 

crops  of  peanuts  were  approved  by  °^  ^^'^«'"^'  Domestic  Assistance  under  "-easure,  Micnigan 

producers  in  a  mail  ballot  held  January  ^°- 10-433— Housing  Preservation  AGENCY:  Soil  Conservation  Service.  U.S. 

27-31. 1986.  Grants.  This  program  is  subject  to  the  Department  of  Agriculture. 

.      .  provisions  of  Executive  Order  12372  .,«,««.  m  .•        tr-j         r 

Proposed  Determination  which  requires  intergovernmental  ACTION.  Notice  of  finding  of  no 

A.  Accordingly:  consultation  with  State  and  local  significant  impact. 

The  national  poundage  quota  for  1987-  jS'^if^V' f„^  ^^^^^^  ^8  SUMMARY:  Pursuant  to  section  102(2)(C) 

crop  peanuts  is  hereby  proposed  to  be  *^f*  29112.  June  24. 1983).  Applicants  are  of  (^^  National  Environmental  Pnl  rv 

1.287,500  tons.  also  referred  to  7  CFR  Part  1944.674  and  Act  ofS  "heScilTn 

B.  The  statutory  authority  for  this  1»M  f  6  (d)  and  (e)  for  specific  guidance  Environmental  Quality  Guidelines.  (40 
determination  is:  Sec.  358.  55  Stat.  88.  as  ""  Jhese  requirements  relative  to  the  cFR  Part  1500);  and  the  Soil 
amended  (7  U.S.C.  1358).  "^ForW^T  HPP  «  f   f          n  Conservation  Service  Guidelines  (7  CFR 

Signed  at  Washington,  DC.  on  November  -„nHm,P  tn  ho  S.^  ♦    /i^'^t  P^""*  650);  the  Soil  Conservation  Service, 

^«-  '^^-  ^^nitnf  »v.  to  die  homeowner  y.g.  Department  of  Agriculture,  gives 

Milton  I.  Hertz.  aXcLtP?- Sn'«T7^' ^T^      .,  notice  that  an  enviroifmental  impact 

Administ,vtor.  ^"d  ™  ^P'°^°^f.'^  "^'f  °"  ^^^  ^«"*«'  statement  is  not  being  prepared  for  the 

irRDoc.8.263.Piledll-l^;3:14pm,  ^:^!^;:^:::Z^l^.  r.0.^s.  lIll'S^^^'^H^f^--^' ^^^^ 

BILLING  coot  34,(M)6-ii  Final  rule  and  implementation  of  this  ^''^  ^"""^^^  Michigan. 

—  aspect  can  be  expected  in  time  for  use  in  ^^^  ^the"  information  contact: 

P»rm.r.  M« AM    .  I  ^  «  ^^^  ^  "^^^  HPG  program.  Mr.  Homer  R.  Hilner.  State 

farmers  Home  Administration  jhe  ftmding  instrument  for  the  Conservationist.  Soil  Conservation 

Housing  Preservation  Grant  Proa»m  housing  preservation  grant  program  will  Service,  1405  South  Harrison  Road,  East 

nousing  ^reservation  Grant  Program  ^e  a  grant  agreement.  The  term  of  the  Lansing.  Michigan  48823.  telephone  517- 

AQENCY:  Farmers  Home  Administration,  grants  can  vary  from  one  to  two  years.  337-6702. 

USDA.  depending  on  available  funds  and  supplementary  information:  The 

ACTION:  Notice.  demand.  No  maximum  or  minimum  environmental  assessment  of  this 

„„„„..„  _.     _ ^ pant  levels  have  been  set.  although,  federally  assisted  action  indicates  that 

summary:  The  Farmers  Home  based  on  FY  1986  experience,  the  the  project  will  not  cause  significant 

Administration  (FmHA)  announces  that  Agency  anticipates  that  the  average  local,  regional,  or  national  impacts  on 

It  IS  soliciting  competitive  applications  grant  will  be  between  $100,000  and  the  environment.  A  contact  has  been 

^wn^V     Housing  Preservation  Grant  $150,000  for  a  one-year  proposal.  For  FY  made  with  the  State  Historical 

(HPG)  program.  FmHA  hereby  1987,  $19,140,000  is  available  and  has  Preservation  Officer  and  concludes  that 

announces  that  it  will  receive  been  distributed  under  a  formula  it  will  have  no  effect  on  any  cultural 

preapplications  from  December  2. 1986,  allocation  to  States  pursuant  to  7  CFR  resources  either  eligible  for  or  listed  on 
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tbe  Nstinnk  Register  of  Historic  Places. 
The  State  ArchaeoJogist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
constructioB.  As  a  restdt  of  these 
findings,  Mr.  Homer  R.  Hibier,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment.  The  planned  works  of 
improvement  include  the  following 
items:  3.300  feet  of  rustic  fence,  400  feet 
of  stairway  and  4  acres  of  seeding.  Total 
c*n8tniction  cost  is  estimated  to  be 
SS-AOOO,  of  which  RC&D  funds  will  pay 
64%  and  local  funds  36%. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 
various  federal,  state,  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development  and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  November  7, 198a 
Homer  R.  Hilner. 

State  Conservationist. 

[PR  Doc.  86-28151  Filed  11-19-86;  8:45  ami 

MLUMQ  CODE  3410-1S-M 


VillagaofBcffrtenl_ . 

Prevention  RCftO  Measure,  MicMgan 

AGENCY:  Soil  Conservation  Service,^ 
Department  of  Agriculture. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 


summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines.  (40 
CFR  Part  1500):  and  the  Soil 
Conservaticm  Service  Guidehnes  (7  CFR 
Part  S6Q):  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 


statement  is  not  being  prepared  for  the 
Village  of  Berrien  Springs  RC&D 
Measure,  Berrien  County,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
Service.  1405  South  Harrison  Road,  East 
Lansing,  Michigan  48823,  telephone  517- 
337-6702. 

SUPPLEMENTARY  WFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  sipiificant 
local,  regional,  or  national  injpacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officaar  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings,  Mr.  Homer  R.  Hilner,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  flood 
prevention.  The  planned  works  of 
improvement  include  the  following 
items:  2,050  linear  feet  of  levee  and  a 
pumping  plant  for  faitemal  drainage. 
Total  construction  cost  is  estimated  to 
be  $90i000.  of  whidi  RC&D  funds  will 
pay  78%  and  local  funds  22%. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 
various  federal,  state,  and  local  agencies 
and  interested  parties.  A  lisiited  nimibef 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

{This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  ia  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  ofTicials) 


Dated:  November  7, 19S6. 
Homer  R.  Hilner. 

State  Conservationist. 

[PR  Doc.  86-26152  Filed  »-19-a8;  8:45  am] 

BILUNG  CODE  3410-16-M 


Big  Sandy  Salinity  Control  Plan, 
Colorado  River  Salinity  Control 
Program,  Wyoming;  Intent  To  Prepare 
an  Environmental  Impact  Statement 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  Pursuant  to  section  102(2)(CJ 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Cotmcil  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the  Big 
Sandy  River  Salinity  USDA  Salinity 
Control  Plan  in  Sweetwater  County. 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  S.  Dickson,  Jr..  State 
Conservationist.  Soil  Conservation 
Service..  Room  3124. 100  East  B  Street 
Casper,  Wyoming  82601.  telephone  307- 
261-5201. 

SUPPLEMENTARY  INFORMATION:  The  Soil 
Conservation  Service  had  published  a 
Findings  of  No  Significant  bnpact 
(FCMMSI)  for  this  project  in  die  Federal 
Register,  Vol.  51.  No.  123.  Thwsday, 
June  26, 1986.  As  a  result  of  conunents 
relating  to  irrigation  induced  wedands 
and  an  irrigatiim  imfaiced  perennial 
stream.  Frank  S.  Dickaen,  Jr..  State 
Conservationist  has  detenained  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are 
needed  for  this  project. 

The  Selected  Plan  calls  for  the 
following  structures  to  be  installed  on  a 
maximum  of  15.700  acres  of  irrigated 
land  to  reduce  salinity  In  the  Colorado 
River  Basin. 

Distribution  Pipeline  and  Risers 

Motor.  Pumpw,  and  Valves 

Low  Pressure  Sprinkler  Irrigation 

Systems 
Automated  Border  Irrigatioa  Systems 
Irrigation  Wasteway  System 
Voluntary  Wildlife  Habitat 

Development  and  Enhancement 

(Wetland  and  Upland] 

Actual  acreage  would  vary  depending 
on  individual  [nirticipafion  in  the 
program.  Participation  Would  be 
voluntary  and  implemented  through 
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long-term  contracts  administered  by  the 
USDA  Agricultural  Stabilization  and 
Conservation  Service.  Technical 
assistance  for  conservation  planning, 
implementation  of  planned  practices, 
assistance  to  realize  irrigation  water 
management  objectives,  and  installation 
of  wildlife  practices  would  be  provided 
by  the  Soil  Conservation  Service.  A 
project  team  would  consist  of  soil 
conservationists,  an  irrigation  water 
management  specialist,  engineers,  a 
biologist,  civil  engineering  technicians, 
and  soil  conservation  technicians. 
Additional  irrigation  water  management 
assistance  would  be  provided  by  the 
Cooperative  Extension  Service. 

Other  alternatives  were  investigated 
and  included  the  following: 
No  action 
Improved  Water  Management  and 

Minimal  Structural  Improvements 
High  Pressure  Sprinkler 
Combination  Sprinkler — Automated 

Border  Systems 
Land  Retirement 
Irrigation  Retirement 
Irrigation  Water  Reduction 
Pump  Saline  Well  Water  to  Evaporation 

Ponds 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement. 

No  additional  scoping  meetings  are 
proposed.  The  written  comments  and 
subsequent  meetings  with  commentors 
on  the  FONSI  have  scoped  the  issues 
that  will  be  addressed  in  the 
environmental  impact  statement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.902,  Conservation  Operations 
Program.  Executive  Order  No.  12372 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  November  10, 1988. 
Frank  S.  Dickson, 
State  Conservationist. 
(PR  Doc.  86-26180  Filed  11-19-86:  8:45  am] 

BIUJNQ  CODE  3410- 16-M 


Dry  Creek  Watershed,  Oklahoma; 
Availability  of  a  Record  of  Decision 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  availability  of  a 
record  of  decision. 

summary:  Roland  R.  Willis,  responsible 
federal  official  for  projects  administered 


under  the  provisons  of  Pub.  L  83-566  16, 
U.S.C.  1001-1008,  in  the  State  of 
Oklahoma,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the  Dry 
Creek  watershed  project  is  available. 
Single  copies  of  this  record  of  decision 
may  be  obtained  from  Roland  R.  Willis 
at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT. 

Roland  R.  Willis,  State  Conservationist, 
Soil  Conservation  Service,  USDA 
Agricultural  Center  Building,  Stillwater, 
Oklahoma  74074,  telephone  (405)  624- 
4360. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials] 

Dated:  November  12, 1986. 
Donald  R.  Vandersypen, 
Asst.  State  Conservationist  (WR). 
[FR  Doc.  86-2681  Filed  11-19-86;  8:45  am] 
MIXING  CODE  3410-1»-« 


High  Sierra  RC&D  Measures, 
Califomia;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  fmding  of  no 

signiHcant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Critical  Area  Treatment  Measures,  in 
the  High  Sierra  RC&D  area,  Califomia. 
for  further  information  contact: 
Mr.  Eugene  E.  Andreuccetti,  State 
Conservationist,  Soil  Conservation 
Service,  2121-C  2nd  Street,  Davis, 
Califomia  95616-5475,  telephone  (916) 
449-2848. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
Federal  action  indicates  that  the  project 
will  not  cause  significant  local,  regional, 
or  national  impacts  on  the  environment. 
As  a  result  of  these  findings,  Mr.  Eugene 
E.  Andreuccetti,  State  Conservationist, 
has  determined  that  the  preparation  and 
review  of  an  environmental  impact 
statement  is  not  needed  for  these 
measures. 

These  measures  concem  a  plan  for 
critical  area  treatment.  The  planned 


works  of  improvement  include  erosion 
control  practices  such  as  drop  inlet  pipe 
stmctures,  diversion  trenches,  minor 
grading  and  shaping,  and  revegetation  of 
exposed  and  critically  eroding  areas. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  The  basic  data  developed 
diu-ing  the  environmental  assessment 
are  on  file  and  may  be  reviewed  by 
contracting  Mr.  Eugene  E.  Andreuccetti. 

No  administrative  action  or 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10,901,  Resource  Conservation 
and  Development  Program-Pub.  L  87-703, 16 
U.S.C.  590  a-f,  q) 

Dated:  November  12, 1986. 
Eugene  E.  Andreuccetti, 

State  Conservationist. 

[FR  Doc.  86-26182  Filed  ll-19-«6:  8:45  am] 

NLUNG  CODE  3410-ie-« 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  No.  34-86] 

Proposed  Foreign-Trade  Zone- 
Brunswick,  GA;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Brunswick  Foreign-Trade 
Zone,  Inc.,  a  Georgia  private 
corporation,  requesting  authority  to 
establish  a  general-purpose  foreign- 
trade  zone  in  Brunswick,  Georgia,  within 
the  Brunswick  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  November  7, 1986.  The  applicant  is 
authorized  to  make  this  proposal  under 
section  52-10-4  of  the  Code  of  Georgia 
Annotated. 

The  proposed  foreign-trade  zone 
involves  3  sites  totalling  158  acres  in 
Brunswick.  Glynn  County.  Site  1, 
located  on  Bay  Street  adjacent  to  the 
Georgia  Ports  Authority  East  River 
Terminal,  is  a  16-acre  manufacturing 
facility  for  Concrete  Products 
Corporation  (CPC),  an  affiliate  of  the 
applicant.  Site  2  is  a  32-acre  parcel  on 
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Lanier  Uvd.  al  4th  Avenue,  and  Site  3  is 
a  tlO-acre  parcel  on  dw  Bruns%vu:k 
River  at  Main  Street.  The  facHitie*  are 
owned  and  operated  by  either  CPC  or 
the  applicant. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Brunswick  area  for  the  warehousing/ 
distribirtion  of  chemicals,  wood/paper 
products,  insulation  materials,  computer 
supplies,  and  food  products.  No 
approvals  for  manufacturing  are  bemg 
sought  at  this  time.  Such  requests  vrvaki 
be  made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  conHnittee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  f.  Da  Ponte, 
Ir.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff.  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
Howard  Cooperman,  Deputy  Asmstant 
Regional  Commissioner,  U.S.  Customs 
Service,  Southeast  Region,  99  S.E  5th 
St..  Miami.  FL  33131;  and  Colonel 
Stanley  G.  Genega.  District  Engineer. 
U.S.  Army  Engineer  District  Savannah, 
P.O.  Box  889.  Savannah.  GA  31402. 

As  part  of  its  investigation,  the 
examiners  committee  wrll  hold  a  jniWic 
hearing  December  la  1986,  beginning  at 
9:00  a.m..  in  the  conference  room  of  the 
Brunswick  Chamber  of  Commerce,  4 
Glynn  Ave.,  Brunswick. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  slKnilict  sotify 
the  Board's  Executive  Siecretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  December  2. 
Instead  of  an  oral  presentation  written 
statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  January 
15. 1987. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 

Port  Director's  Office,  U.S.  Customs 

Service.  1609  Gloucester  St. 

Brunswick.  GA  31521 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Gofflmerce,  Room  1529, 

14th  and  Pennsylvania,  NW., 

Washington,  DC  2023a 

Dated:  November  13, 1986. 
John  ].  D*  Pants,  Jr.. 
Executive  Secretary. 
|FR  Doc.  88-28188  Filed  11-19^66: 8:45  anif 
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COMMITTEE  FOR  THE 
IMPLEMENTATWN  OF  TEXTH£ 
AGREEMEifTS     1 

Certain  Cotton  TtxtHe  Products 
Produced  or  Manufactured  in 
Guatemala  Effective  on  January  1, 
1987;  Import  Restraint  Limit 

November  14. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  tc  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background  \ 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
April  3, 1985.  between  the  Governments 
of  the  United  States  and  Guatemala 
establishes  a  specific  restraint  limit  of 
5.674,180  square  yards  for  cotton  yam- 
dyed  fabrics  in  Category  310/318, 
produced  or  manufactured  in  Guatemala 
and  exported  during  the  agreement  year 
beginning  on  January  1, 1987  and 
extending^  through  December  31, 1987. 
The  letter  which  follows  this  notice 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  for  oonsumption  and 
wrAidrawal  from  warehouse  for 
consumption  of  cotton  textile  products 
in  Category  310/316,  produced  or 
manufactured  in  Guatemala  and 
exported  during  the  year  beginning  on 
January  1, 1987  and  extending  throu^ 
Deeeraber  31, 1987,  in  excess  of  the 
designated  restraint  limit. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  tfce  Federal  Regster  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30,  T983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28.  T9W  (-^nf  28622).  July 
10, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedtile  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  tke  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implenrentation  of 
certain  of  its  provisions. 
William  H.  Houston  m. 

Chairman,  Comtziittee  forthe  ImpJemeatatioa 
of  Textile  Agreements. 

Committee  for  the  Implementation  ef  Textile 
AgteementB 


November  14. 1986. 
Commissioner  of  Customs. 
Department  of  the  Treasary,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  T968,  as 
amended  (7  U.S.C  1854),  and  pursuant  to  the 
Bilateral  Textile  Agreemsnt.  effected  biy 
exchange  of  notes  dated  April  3. 1985, 
between  the  Governments  of  the  United 
States  and  Guatemala:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972.  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1987.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  310/3ia  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1987  and  extending  through 
December  31, 1987.  in  exoess  of  5.674.180 
square  yards. 

This  limit  is  subject  to  adjustment  in  the 
future  according  to  the  provisions  of  the 
bilateral  agreement,  which  provide,  in  part, 
that:  (1)  The  specific  limilB  may  be  adjusted 
for  carryover  and  carryforward  and  (2) 
administrative  arrangementa  or  adjustments 
may  be  made  to  resolve  ninoi  problems 
arising  in  the  implements tion  of  liie 
agreement. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terras  of 
T.S.U.S.A.  numbers  was  published  ia  the 
Federal  Register  on  December  13, 1982  (47  FR 
55709),  as  amended  on  April  7, 1983  (4SFR 
15175).  May  3. 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4. 1984  (4«  FR  13397).  June  28. 
1984  (49  FR  26622).  July  m  1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1966). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  shoaM  construe 
entry  into  the  United  States  for  consumpton 
to  include  entry  for  consumptiaa  into  the 
Commonwealth  of  Pureto  Rica. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  toteign  affairs 
exception  to  the  rulemakiaig.  provisians  of  & 
U.S.C.  553  (a)(1). 
Sincerely. 
William  R  Houston  III, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  a&-2618a  Filed  11-19-W;  8:45  ant 
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Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Peru; 
Adjustment  of  Import  Limits 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20. 1986.  For  further  information  contact 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CITA  directive  dated  April  H,  1986 
(51  FR 12907)  established  limits  for 
certain  specified  categories  of  cotton 
and  wool  textile  products,  including 
Categories  313. 317.  319  and  320. 
produced  or  manufactured  in  Peru  and 
exported  diuing  the  twelve-month 
period  which  began  on  May  1, 1986  and 
extends  through  April  30, 1987.  The 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  January  3, 
1985,  as  amended,  under  the  terms  of 
which  these  limits  were  established, 
also  includes  provision  for  the  canyover 
of  shortfalls  from  the  previous 
agreement  year  in  certain  categories 
(carryover)  and  for  percentage  increases 
in  certain  designated  categories  (swing), 
provided  that  a  corresponding  reduction 
in  equivalent  square  yards  is  made  in 
another  specific  limit.  Under  the 
foregoing  provisions  of  the  bilateral 
agreement  and  at  the  request  of  the 
Government  of  Peru,  the  limits 
established  for  Categories  313  and  317 
are  being  increased  by  carryover  and 
swing  for  goods  exported  during  the 
twelve-month  period  which  began  on 
May  1, 1986  and  extends  through  April 
30, 1987.  The  limits  for  Categories  319 
and  320  are  being  reduced  to  accoimt  for 
the  amount  of  swing  applied  to 
Categories  313  and  317. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  adjust  the 
restraint  limits  previously  established 
for  Categories  313,  317,  319  and  320. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1963  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  28622).  July 
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16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreementa 

November  14, 1980. 
Commisaioner  of  Custoins, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  hu\  does  not  cancel,  the 
directive  issued  to  you  on  April  11, 1986  by 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton  and  woo!  textile  products, 
produced  or  manufactured  in  Peru  and 
exported  during  the  twelve-month  period 
which  began  on  May  1. 1986  and  extends 
through  April  30, 1987. 

Effective  cm  November  2a  1986,  the 
directive  of  April  11, 1986  is  hereby  further 
amended  to  adjust  the  previously  established 
limits  for  cotton  textile  products  in  Categories 
313.  317.  319  and  32a  as  provided  under  the 
terms  of  the  bilateral  agreement  of  January  3, 
1965,  as  amended:  > 


Clegory 

MMM  U-iiia  iwtram  kml  > 

313 

317 

21.648.340  iquara  ywxis. 

18.647,315  tquare  yards  ol  whicti  not  more 

•WD  ^S1^aM  «qwra  yoidt  shM  be  m  CMa- 

gory  317-S.> 
21.587.250  aqum  yards. 
15.39ej05  Knan  yvds. 

319 

380 _.. 

•The  Knjto  hawa  not  baan  adjualad  to  reHact  any  invorti 
exported  attar  Apit  30.  1986. 

•»r»^laiory  317.  ooiy  T&U.&  Mama  32a-lhroo* 
331.-«Rl»istaMicalaiMns50,  87ai¥l93. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Sincerely, 
William  R  Houston  III 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  86-28184  Filed  11-19-88;  8:45  am] 
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'  The  agreement  providee.  in  part,  thah  (1) 
Specific  limits  and  sublijiutt  may  be  exceeded  by 
not  more  than  seven  percent  fcw  awing  in  any 
ap^emenl  period,  provided  that  a  corresponding 
reduction  in  equivalent  square  yards  Is  made  in 
another  specific  limit;  (2]  these  limits  may  be 
adjusted  for  carryforward  and  carryover  up  to  11 
percent  of  the  applicable  category  limit  or  sublimit: 
and  (3)  administrative  arrangements  or  adnistments 
may  be  made  to  resolve  problems  arising  in  the 
implementation  of  the  agreement. 


Certain  Cotton,  Wool  and  Man-Made 
Flt)er;  Textile  Products  From 
Singapore;  Adjustment  of  Import 
Restraint  UmiU 

November  14, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
14, 1986.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  May 
31  and  June  5, 1986,  between  the 
Government  of  the  United  States  and 
Singapore  provides,  among  other  things, 
for  percentage  increases  in  certain 
categories  during  and  agreement  year 
for  carryforward  and  swing,  provided 
corresponding  reductions  in  equivalent 
square  yards  are  made  in  other  specific 
limits  or  sublimits  during  the  same  year 
to  account  for  the  application  of  swing. 
Pursuant  to  the  terms  of  the  agreement, 
the  import  restraint  limits  established 
for  Categories  340,  342,  604.  635,  638,  639 
and  648,  produced  or  manufactured  in 
Singapore  and  exported  during  the 
twelve-month  period  which  began  on 
January  1, 1986  and  extends  through 
December  31, 1986,  are  being  increased. 

The  limits  for  Categories  331,  334,  335, 
337,  338,  339,  435,  634,  640  and  659  pt. 
(infants'  sets  in  TSUSA  nimibers 
384.2105,  .2115,  .2120,  .2125,  .2846,  .2647. 
.2648,  .2649,  .2652.  .8651.  .8652,  .8653, 
.8654,  .9356,  .9357,  .9358,  .9359  and  .9365) 
are  being  reduced  to  account  for  swing 
applied  to  the  other  categories. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  17, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  119924),  December 

14. 1983  (48  FR  55607).  December  30, 
1983  (48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 

16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  47782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 


41996 


Federal  Register  /  Vol.  51.  No.  224  /  Thursday.  November  20.  1986  /  Notices 


Schedules  of  the  United  States 
Annotated  (1986). 
Willum  H.  Houston  III. 

Chairman.  Committee  for  the  Implementation 
of  Textiles  Agreements. 
November  14, 1986. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  On  June  12, 1986, 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  of  cotton,  wool,  and 
man-made  fiber  textile  products  in  certain 
speciHed  categories,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1986  and  extending  through 
December  31, 1986,  in  excess  of  designated 
restraint  limits.  The  Chairman  further  advised 
you  that  the  restraint  limits  are  subject  to 
adjustment.' 

Effective  on  November  14. 1986.  the 
directive  of  June  12. 1986  is  hereby 
amended  to  include  adjusted  restraint 
limits  for  the  following  categories: 


Calegory 


331.. 
334. 

335. 
337.. 
338.. 
339. 


Adiusted  l2^no  restraint  limit ' 


271.520  dozen  pairs 
35.472  dozen 
133.459  dozen. 
47.718  dozen 
375.382  dozen 
464.923  dozen 


«J-I1^  'iinli-!r^  "?I  '*®"  a<J|usted  to  account  (or  any 
unportsexportedaftet  December  31.  1985. 


340.  . 

342 

435... 

604 

634 

635 

638 

639 

640 

648 

659-1 « 


I2-mo  limit " 


584.210  dozen 
85.600  dozen 
1.027  dozen 
1.498.100  pounds 
124.000  dozen. 
251,450  dozen. 
450.500  dozen 
3.263.500  dozen. 
89.780  dozen 
1.533.000  dozen. 
146,452  pounds 


.2115. 
8651, 


">  See  footnote  1 

,,'.i;  *l*'S?°^  ^^'  °^  ■'^SUSA  numbers  384  2105 
2t20,  .2125,  2646,  2647,  2648  2649  2652  8652 
8653,  8654,  9356.  9357,  9358.  9l59a,S  9365 

The  Committee  for  the  Implemenation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 

'  The  agreement  of  May  31  and  |une  5, 1986 
concerning  cotton,  wool  and  man-made  fiber  textile 
products  from  Singapore  provides,  in  pari,  that:  (1) 
Specific  limits  may  be  increased  by  not  more  than 
seven  percent  during  an  agreement  year,  provided 
that  an  equal  quantity  in  square  yards  equivalent  is 
deducted  from  another  specific  limit:  (21  specific 
limits  may  be  exceeded  for  carryover  and 
carryforward  up  to  11  percent  of  the  applicable 
category  limit  except  that  no  carryover  will  be 
available  in  the  first  year  of  the  agreement  and  no 
carryforward  in  the  final  agreement  year:  and  |3) 
administrative  arrangements  or  adjustments  mny  be 
made  to  resolve  problems  arising  in  the 
implementations  of  the  agreement 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
William  H.  HouBton  III, 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-26165  Filed  11-19-86;  8:45  am] 

BtLUNG  COOC  3510-DR-M 


Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Turltey;  Adjustment 
of  Import  Restraint  Limits 

November  14, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
21, 1986.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  December  27. 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
52985)  which  established  specific  limits 
for  cotton  sheeting  in  Categories  313  and 
plied  acrylic  yam  in  Category  604-A 
(only  T.S.U.S.A.  number  310.5049). 
produced  or  manufactured  in  Turkey 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1986 
and  extends  through  December  31. 1986. 
The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
October  18, 1985,  also  includes  provision 
for  the  carryover  of  shortfalls  from  the 
previous  agreement  year  in  certain 
categories.  Under  the  foregoing 
provisions  of  the  bilateral  agreement 
and  at  the  request  of  the  Government  of 
the  Republic  of  Turkey,  the  limits 
established  for  Categories  313  and  604- 
A  are  being  increased  by  carryover  for 
goods  exported  during  the  twelve-month 
period  which  began  on  January  1, 1986 
and  extends  through  December  31. 1986. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  adjust  the 
restraint  limits  previou.sly  established 
for  these  categories. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 


16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  14, 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  20,  1985 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  the 
Republic  of  Turkey  and  exported  during  1986. 

Effective  on  November  21, 1986.  the 
directive  of  December  20, 1985  is  hereby 
amended  to  adjust  the  previously  established 
limits  for  cotton  and  man-made  fiber  textile 
products  in  Categories  313  and  604-A  ',  as 
provided  under  the  terms  of  the  bilateral 
agreement  of  October  18, 1985:* 


Category 


Adjusted  1986  iHTHt  < 


313  !  17,649,000  squsre  yards 

604-A I  693,949  pound* 


'  The  limil  has  not  been  adjusted  to  account  lof  any 
imports  exported  after  Deceinbef  31.  1985 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William  H.  Houston  IL, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  86-26186  Filed  11-19-86:  8:45  am] 

BILLING  COOE  3510-DR-M 


Change  in  Officials  Authorized  To 
Issue  Certifications  for  Exempt  Cotton 
Textile  Products  Exported  from 
Pakistan 

November  14, 1986. 

The  Government  of  Pakistan  has  notified 
the  United  States  Government  under  the 
terms  of  the  Bilateral  Cotton  Textile 
Agreement  of  March  9  and  11, 1982,  that  Mr. 
M.  E.  Jalbani  is  now  authorized  to  issue 
certifications  for  exempt  cotton  textile 


'  In  category  604.  only  T.S.U.S.A.  number 
310.SO49. 

^  The  agreement  provides,  in  pari,  that  specil'ic 
limits  may  be  increased  by  designated  percentages 
for  swing,  carryover  and  carryforward:  however, 
carryforward  will  not  be  available  in  the  final 
twelve-month  agreement  period. 
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products  from  Pakistan.  The  purpose  of  this 
notice  is  to  advise  the  public  of  this  change. 
William  H.  Houston  HI, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  88-26187  Filed  11-19-86;  8:45  am] 
BILUNG  CODE  361(Hm-M 


DEPARTyENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Closed  IWeetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
December  2. 1986;  Tuesday,  December  9, 
1966;  Tuesday,  December  16, 1986; 
Tuesday,  December  23, 1986;  and 
Tuesday,  December  30. 1986;  at  10:00 
a.m.  in  Room  lESOl,  The  Pentagon, 
Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463,  meetings  may  be 
closed  to  the  public  v^en  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c){2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
daU  will  be  held  in  confldence  (5  U.S.C. 
552b(c)(4)). 


However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 
Wage  Committee.  Room  3D264.  The 
Pentagon,  Washington,  DC  20301. 
PatikaaH.  Means. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

November  17, 1986. 

[FR  Dot  86-26206  Filed  11-19-86;  8:45  am] 

BHJJNQ  COOC  9«1*.«1^ 


DEPARTMENT  OF  ENERGY 

Intent  To  Grant  Exchisive  Patent 
License 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Martin  Marietta  Energy 
Systems,  In&  (MMES)  of  Oak  Ridge, 
Tennessee,  an  exclusive  Ucense,  with 
the  right  to  sublicense,  under  U.S.  Patent 
No.  4.20a8m,  entitled  "Portable  Spotter 
for  Fluorescent  Contaminants  on 
Surfaces."  The  patent  is  owned  by  the 
United  States  of  America,  as 
represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  license  %vill  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government. 
DOE  intends  to  grant  the  license,  upon  a 
final  determination  in  accordance  with 
35  U.S.C.  209(c).  unless  within  60  days  of 
this  notice  the  Asmstant  General 
Counsel  for  Patents.  Department  of 
Energy,  Washington.  DC  20585.  receives 
in  writing  any  of  the  following,  together 
with  supporthig  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  gnnt  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  bccnse  it  ahet  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c).  that 
the  license  grant  is  in  the  public  interest. 


Issued  in  Washington,  DC.  on  November 
13, 1986. 

J.  Mickaal  FanvH. 

General  Counsel. 

[FR  Doc.  BB-2eZ24  Filed  11-19-66;  8:45  amj 

BIUMO  CODE  M9B-01-M 


Office  Of  Assistant  Secretary  for 
Intemationai  Affairs  and  Energy 
Emergencies 

Proposed  Subsequent  Arrangement; 
Canada 

IHirsuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
pursuant  to  general  license  issued  by  the 
U.S.  Nuclear  Regulatory  Commission. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
authority  involves  approval  of  the 
following  sale;  Contract  No.  S-CA-397. 
for  the  sale  of  1.001  grams  of  uranium 
enriched  to  49.38  percent  in  the  isotope 
uranium-235,  for  use  as  standard 
reference  material  by  the  University  du 
Quebec  A  Montreal.  Canada. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  his 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
secTirity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  November  17, 1986. 
George  ].  Bradley,  ]t.. 

Principal  Deputy  Assistant  Secretary  for 
Intemationai  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  86-26222  Filed  11-19-86:  8:45  am] 

BRUNS  COOE  S49IM1-M 


Proposed  Sutieequent  Arrangement; 
Government  of  Itw  United  States  of 
America  and  Australia 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Australia  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
return  of  85  kilograms  of  U.S.  origin 
irradiated  research  reactor  fuel  from  the 
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HIFAR  reactor  in  Australia  for 
reprocessing  and  storage  in  U.S. 
Department  of  Energy  Facilities.  The 
return  of  highly  enriched  uranium  (HEU) 
is  consistent  with  U.S.  nonproliferation 
policy  in  that  it  serves  to  reduce  the 
amount  of  HEU  abroad. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice . 

For  the  Department  of  Energy. 

Dated:  November  17, 1986. 

George  J.  Bradley,  Jr., 

Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  86-26221  Filed  11-19-86:  8:45  am) 

MLUNO  COOC  •«50-01-«l 


Proposed  Subsequent  Arrangement; 
international  Atomic  Energy  Agency 
and  ttie  United  States  of  America 
Government 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  International 
Atomic  Energ.   '■'jency  (IAEA) 
concerning  Peaceful  Application  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned- 
agreement  involves  approval  of  the 
following  sale: 

Contract  No.  S-IA-144,  for  the  sale  of 
0.001  grams  of  plutonium-239,  9.481 
grams  of  uranium,  containing  0.5  percent 
uranium-235, 1.001  grams  of  uranium 
enriched  to  34.9  percent  in  uranium-235, 
and  6.004  grams  of  uranium  eruiched  to 
10.1  percent  in  uranium-235,  for  use  as 
standard  reference  materials  by  the 
IAEA,  Vienna,  Austria. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 


Dated:  November  17. 1986. 
George ).  Bradley,  Jr., 

Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  86-26223  Filed  11-19-86;  8:45  am] 

BILLING  COOE  M50-01-« 


Economic  Reguiatory  Administration 

[Docket  No.  ERA  caE-87-02;  OFP  Case  No 
62022-9329-20-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  by 
Florida  Energy  Partners  Umited 
Partnership  and  Metropolitan  Dade 
County 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  acceptance. 


summary:  On  October  30. 1986,  Florida 
Energy  Partners  Limited  Partnership  and 
Metropolitan  Dade  County  (petitioners) 
filed  a  petition  with  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  requesting 
a  permanent  cogeneration  exemption  for 
a  proposed  cogeneration  facility  of 
approximately  27.9  MWs  which  will  be 
constructed  and  owned  by  the 
petitioners  but  operated  by  South 
Florida  Cogeneration  Associates  located 
in  Miami,  Florida,  from  the  prohibitions 
of  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.)  ("FUA  '  or  "the 
Act").  Title  II  of  FUA  prohibits  both  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
powerplant  and  the  construction  of  any 
such  facility  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503. 

Final  rules  governing  the  cogeneration 
exemption  were  revised  on  June  25, 1982 
(47  FR  29209,  July  6. 1982),  and  are  found 
at  10  CFR  503.37. 

The  facility  for  which  the  petitioners 
are  requesting  a  permanent  exemption  is 
to  be  comprised  of  one  gas  turbine 
generator  having  the  capability  of 
burning  natural  gas  or  #2  oil.  The 
facility  will  also  contain  one  waste  heat 
recovery  boiler  and  extraction/ 
condensing  steam  turbine.  The  steam 
turbine  will  accept  high  pressure  steam 
from  the  boiler  and  deliver  low  pressure 
steam  and/or  generate  additional 
electricity.  The  facility  will  provide  all 
the  current  and  future  electrical  and  air 
conditioning  requirements  for  the 
Downtown  Government  Center.  Florida 


Power  &  Light  (FP&L)  will  purchase  over 
50  percent  of  electricity  produced. 

The  gas  and  oil  required  to  operate 
the  system  will  be  less  than  the  sum  of 
the  gas  and  oil  to  be  consumed  by  the 
cogeneration  facility  which  would  be 
consumed  in  the  absence  of  the 
cogeneration  facility.  The  facility's 
design  output  will  be  27.900  kw  and  53.2 
MM  BTU/hr  as  thermal  energy  output. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190,  Washington,  DC  20585,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 

dates:  Written  comments  are  due  on  or 
before  January  5, 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-093,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Docket  No.  ERA  C&E-87-02  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myra  L.  Couch,  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW., 
Room  GA-093,  Washington,  DC  20585, 
Telephone  (202)  252-6769. 
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Steven  E.  Ferguson.  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building.  Room  6A- 
113, 1000  Independence  Avenue.  SW., 
Washington,  D.C.  20585,  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  Section 
212(c)  of  the  Act  and  10  CFR  503.37 
provide  for  a  permanent  cogeneration 
exemption  from  the  prohibitions  of  Title 
II  of  FUA.  In  accordance  with  the 
requirements  of  §  503.37(a)(1),  the 
petitioners  have  certified  to  ERA  that: 

1.  The  oil  or  gas  to  be  consumed  by 
'  the  cogeneration  facility  will  be  less 

than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
proposed  powerplant,  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

On  May  22, 1986.  DOE  published  in 
the  Federal  Register  (51  FR  18866)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  a 
cogeneration  FUA  permanent 
exemption,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  The  petitioners  have 
certified  that  they  will  secure  all 
applicable  permits  and  approvals  prior 
to  commencement  of  operation  of  the 
new  unit  under  exemption. 

DOE's  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
the  petitioners  pursuant  to  10  CFR 
503.13.  together  with  other  relevant 
information.  Unless  it  appears  during 
the  proceeding  on  the  petitioners' 
petition  that  the  grant  or  denial  of 
exemption  will  significantly  affect  the 
quality  of  the  human  environment,  it  is 
expected  that  no  additional 
environmental  review  will  be  required. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 


the  petitioners  are  entitled  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington,  DC,  on  November 
13. 1986. 

Robert  L.  Davies. 

Director.  Office  of  Fuels  Programs,  Economic 

Regu/atory  Administration. 

[FR  Doc.  86-26226  Filed  11-19-86;  8:45  am) 
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[Docket  No.  ERA-C&E-86-53;  On»  Case  No. 
61056-9296-01.  02-12] 

Order  Granting  to  Basic  American 
Foods  Exemption  From  ttw 
Prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

AGENCY:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Order  granting  exemption. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
exemption  from  the  prohibitions  of  Title 
II  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978,  42  U.S.C.  8301  et  seq. 
("FUA"  or  "the  Act"),  to  Basic  American 
Foods  (Basic  or  "the  petitioner").  The 
permanent  exemption  is  based  on  lack 
of  alternate  fuel  supply  at  a  cost  which 
does  not  substantially  exceed  the  cost  of 
using  imported  petroleum.  The  final 
exemption  order  and  detailed 
information  on  the  proceeding  are 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section,  below. 
DATES:  The  order  shall  take  effect  on 
January  20, 1987. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW.,  Room 
lE-190,  Washington,  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4.00  p.m.. 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  Mintz,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW, 
Room  GA-076,  Washington,  DC  20585, 
Telephone  (202)  252-9506. 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building.  Room  6A- 
113, 1000  Independence  Avenue,  SW, 


Washington,  DC  20585,  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  On 

August  12. 1986,  Basic  petitioned  ERA 
under  section  212(a)(l)(A)(ii)  of  the  Act 
and  10  CFR  503.32  for  a  permanent 
exemption  to  permit  the  use  of  natural 
gas  or  No.  2  fuel  oil  as  the  primary 
energy  source  for  two  85.5  MW  (net, 
approximate)  auxiliary  boiler  steam 
systems  designed  to  produce  electricity 
and  process  steam  at  its  American  I 
cogeneration  project  in  King  City, 
California.  The  units  for  which  the 
exemption  is  sought  will  be  operated 
less  than  1500  hours  annually. 

Procedural  requirements:  In 
accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b),  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  September  5, 1986 
(51  FR  31798),  commencing  a  45-day 
public  comment  period.  A  copy  of  the 
petition  was  provided  to  the 
Environmental  Protection  Agency  for 
comments  as  required  by  section  701(f) 
of  the  Act.  During  the  comment  period, 
interested  persons  were  afforded  an 
opportunity  to  request  a  public  hearing. 
TTie  comment  period  closed  on  October 
20, 1986;  no  comments  were  received 
and  no  hearing  was  requested. 
Order  Granting  Permajient  Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  Basic 
American  Foods  has  satisfied  the 
eligibility  requirements  for  the  requested 
permanent  exemption,  as  set  forth  in  10 
CFR  503.32.  Therefore,  pursuant  to 
section  212(c)  of  FUA,  ERA  hereby 
grants  a  permanent  exemption  to  Basic 
American  Foods,  to  permit  the  use  of  oil 
or  natural  gas  as  the  primary  energy 
source  for  its  proposed  auxiliary  boilers 
located  at  their  American  I 
Cogeneration  Project  in  King  City, 
California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  DC  on  November  13. 
1986. 

Robert  L.  Davies. 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  86-26225  Filed  11-19-88;  8:45  am) 
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Federal  EsKgy  Rcgulatonr 
Commission 

[Doctet  Nos.  ER87-74'4)00  at  aL] 

ciBctno  Hxrte  sno  Co^iofste 
Reflulatfon  Fflfh^s;  Centrat  HHnois 
UgMCo.etar. 

Novembei  14, 1S86. 

Take  notice  that  Hie  following  filings 
have  been  made  with  the  Coflimission: 

1.  Central  Illinois  Light  Company 

[Docket  No.  ER87-74-O0e] 

Take  notice  that  on  October  31. 1986, 
Central  Illinois  Li^t  Company  (CILCO) 
tendered  for  filing  an  executed  power 
coordination  agreement  with  the  Illinois 
Municipal  Electric  Agency  (IMEA) 
providing  {or  specified  transmission 
service  for  the  City  of  Rock  Falls,  Illinois 
(Rock  Falls).  Transmission  service  will 
be  provided  for  power  and  energy 
supplied  by  City  Water,  Light  and  Power 
(CWLP)  in  Springfield,  Illinois  and 
delivered  to  Commonwealth  Edison 
Company  (CECO)  of  Chicago,  Illinois. 
CILCO,  with  the  support  of  IMEA, 
requests  waiver  of  the  Commission's 
notice  requirements  to  permit  an 
effective  date  of  December  1, 1986. 

Comment  date:  December  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Power  Company 

(Docket  No.  ER87-63-000] 

Take  notice  that  New  England  Power 
Company  ("NEFT  on  October  31, 1988 
filed  two  notices  of  termination  relative 
to  the  following  rate  schedules: 


Rate 

achad- 

ute 

No. 

Ottwpnty 

Terni 

309 

320 

PMk  Saniica  Conipany  of 
Nflw  HsmpsnvB. 

Bangor  Hy<*o-EI«*ic  Compa- 
ny. 

Nov  1,  1979  10 
Oct.  31,  1966. 

Nov  1.  1964  to 
Oct  31.  1986. 

NEP  states  that  these  rate  schedules 
have  terminated  in  accordance  with 
their  own  terms. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

i.  Tbm  Cindanati  Gas  h  Electric 
Company 

(Doc.  No.  ER87-61-000) 

Take  notice  that  The  Cincinnati  Gas  & 
Electric  Company  (CG*E)  on  October 
31, 1986,  tendered  for  filing  a  proposed 
change  in  its  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1.  Rider  F,  Fuel 
Cost  Adjustment  which  would  cancel 
and  supersede  the  current  rate  schedule 


in  said  tariff.  The  proposed  change 
would  allow  for  the  recovery  of 
purchased  power  capacity  charges 
through  the  Fuel  Cost  Adjustment 
Gause  provided  the  energy  purchased 
meets  the  criteria  established  by  the 
FERC  in  Order  No.  352. 

The  reason  stated  by  CG&E  for  the 
change  in  rate  schedule  is: 

To  update  the  fuel  cost  adjustment 
clause  in  accordance  with  FERC  Order 
No.  352  in  Docket  No.  RM83-62-000. 

Copies  of  the  fiUng  were  served  upon 
the  Villages  of  Bethel,  Blanchester, 
Georgetown,  Hamersville  and  Ripley, 
municipalities  in  the  State  of  Ohio;  and 
The  Union  Light,  Heat  and  Power 
Company,  a  wholly  owned  subsidiary  of 
CG&E,  which  ultimately  serves  retail 
consumers  and  one  wholesale  custoemr 
within  the  Commonwealth  of  Kentucky; 
and  the  West  Harrison  Gas  and  Electric 
Company,  a  wholly  owned  subsidiary  of 
CG&E,  which  ultimately  serves  retail 
consumers  within  the  State  of  Indiana; 
the  Public  Utilities  Commission  of  Ohio; 
the  Kentucky  Pubfic  Service 
Commission  and  the  Public  Service 
Commission  of  Indiana. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  Corporation 

(Docket  No.  ER87-68-000] 

Take  notice  that  on  October  31, 1986. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  a  Letter  of 
Commitment  dated  October  21, 1986 
providing  for  firm  interchange  service 
between  Florida  ftjwer  and  the  Sebring 
Utilities  Commission.  Florida  Power 
states  that  the  Letter  of  Commitment  is 
executed  pursuant  to  Service  Schedule 
D  of  the  Contract  for  Interchange 
Service  dated  February  1, 1980  between 
Florida  Power  and  the  Sebring  Utilities 
Commission  which  contract  is 
designated  as  Florida  Power's  Rate 
Schedule  FERC  No.  90.  The  Letter  of 
Commitment  is  submitted  for  inclusion 
as  a  supplement  of  Service  Schedule  D. 

Florida  Power  requests  that  the  Letter 
of  Commitment  b«  permitted  to  become 
effective  November  1, 1986,  and 
therefore,  requests  waiver  of  the  sixty 
day  notice  requirement.  Copies  of  this 
filing  have  been  served  upon  the  Sebring 
Utilities  Commission  and  the  Florida 
Public  Service  Coomiission. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Iowa  Public  Service  Company 

[Docket  No.  EC87-2-O001 

Take  notice  that  on  October  31, 1986, 
Iowa  Public  Service  Company  ("Public 


Service"),  an  Iowa  corporation  with  its 
principal  office  at  401  Douglas  Street, 
P.O.  Box  778,  Sioux  City,  Iowa  51102, 
filed  a  proposal  to  sell  to  the  Municipal 
Electric  Facilities  of  Cedar  Falls.  Iowa 
("Cedar  Falls")  a  certain  ownership 
interest  in  345  kV  electric  transmission 
facilities  located  in  Woodbury  and 
Plymouth  Counties.  Iowa.  Application 
for  the  proposed  sale  of  a  certain 
ownership  interest  in  said  facilities  is 
filed  pursuant  to  section  203  of  the 
Federal  Power  Act  and  Part  33  of  the 
Commission's  Regulations  thereunder. 

Applicant  states  that  it  is  engaged  in 
the  generation,  interstate  transmission 
and  sale,  and  distribution  and  sale  at 
retail  of  electric  energy. 

Public  Service  states  that  it  desires  to 
sell  to  Cedar  Falls  desires  to  purchase 
an  ownership  interest  in  capacity  of  15 
MW  in  the  George  Neal  Unit  4 
Transmission  Facilities  located  in 
Plymouth  and  Woodbnry  Counties, 
Iowa. 

Said  interest  in  transmission  facilities 
proposed  to  be  sold  by  Public  Service 
and  purchased  by  Ce^r  Falls  concerns 
a  transmission  line  operated  at  345  kV 
and  located  in  Woodbury  and  Plymouth 
Counties,  Iowa:  Beginning  at  the  Neal  4 
Generating  Station  and  extending  north 
2.12  miles  to  the  Public  Service  Raun 
Substation,  then  extending  23.45  miles  in 
a  north  and  easterly  direction  to  the 
Western  Area  Power  Administration 
("WAPA")  Sioux  City  Substation 
located  south  of  Hinton,  Iowa.  Said  line 
is  operated  and  maintained  by  PuHic 
Service  on  behalf  of  al  owners. 

Applicant  states  that  a  copy  of  this 
Application  has  been  mailed  to  the  Iowa 
Utilities  Board. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

6.  Iowa  Public  Service  Company 

[Docket  No.  EC87-3-000] 

Take  notice  that  on  October  31, 1986, 
Iowa  Public  Service  Company  ("Public 
Service"),  an  Iowa  corporation  with  its 
principal  office  at  401  Douglas  Street, 
P.O.  Box  778.  Sioux  City,  Iowa  51102. 
filed  a  proposal  to  sett  to  Algona 
Municipal  utilities,  Algona,  Iowa 
("Algona")  certain  ownership  interests 
in  345  kV  electric  transmission  facilities 
located  in  Woodbury  and  Plymouth 
Counties,  Iowa.  The  Application  for  the 
proposed  sale  of  a  certain  ownership 
interest  in  said  facilities  is  filed 
pursuant  to  section  208  of  the  Federal 
Power  Act  and  Part  33  of  the 
Commission's  Regulations  thereunder. 

Applicant  states  that  it  is  engaged  in 
the  generation,  interstate  transmission 
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and  sale,  and  distribution  and  sale  at 
retail  of  electric  energy. 

Public  Service  states  that  it  desires  to 
sell  and  Algona  desires  to  purchase  an 
additional  ownership  interest  in 
capacity  of  2  MW  in  the  George  Neal 
Unit  4  Transmission  FaciHties  located  in 
Plymouth  and  Woodbury  Counties. 
Iowa. 

Said  interest  in  transmission  facilities 
proposed  to  be  sold  by  Public  Service 
and  purchased  by  Algona  concerns  a 
transmission  line  operated  at  345  kV 
and  located  in  Woodbury  and  Plymouth 
Counties.  Iowa:  Beginning  at  the  Neal  4 
Generating  Station  and  entending  north 
2.12  miles  to  the  Public  Service  Raun 
Substation,  then  extending  23.45  miles  in 
a  north  and  easterly  direction  to  the 
Western  Area  Power  Administration 
("WAPA")  Sioux  City  Sub-station 
located  south  of  Hinton,  Iowa.  Said  line 
is  operated  and  maintained  by  Public 
Service  on  behalf  of  all  owners. 

Applicant  states  that  a  copy  of  this 
Application  has  been  mailed  to  the  Iowa 
Utilities  Board. 

Comment  date:  December  1. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Georgia  Power  Company 

[Docket  No.  EC87-4-000] 

Take  notice  that  on  October  31. 1988. 
Georgia  Power  Company  ("GPC") 
tendered  for  filing  an  application  for  an 
Order  authorizing  the  sale  of 
approximately  167  miles  of  transmission 
lines  to  the  City  of  Dalton.  Georgia, 
acting  through  its  Board  of  Water.  Light 
and  Sinking  Fund  Commissioners 
("Dalton"). 

GPC  states  that  the  proposed  sale  is 
the  second  of  such  transactions  with 
Dalton  pursuant  to  an  Intergrated 
Transmission  System  Agreement  which 
provides  for  the  estabUshment  of  an 
integrated  transmission  system  operated 
by  GPC  to  carry  the  loads  of  GPC, 
Dalton  and  the  other  participants 
therein  free  of  charge  (subject  to  the 
conditions  of  the  Transmission 
Agreement),  and  which  requires  an 
aggregate  investment  by  each  party  in 
transmission  facilities  comprising  the 
integrated  transmission  system  in  the 
proportion  the  load  of  each  (as  defined 
in  the  Transmission  Agreement)  bears  to 
the  aggregate  load  on  such  system.  GPC 
further  states  that  Dalton's  aggregate 
investment  in  such  facilities  has  fallen 
below  the  required  amount  and  that  the 
proposed  sale  will  permit  Dalton  to 
achieve  its  requisite  investment,  thereby 
eliminating  Dalton's  payments  for 
transmission  services  for  so  long  as 
Dalton  maintains  such  requisite 
investment. 


42001 


Comment  date:  December  1. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER87-37-O00] 

Take  notice  that  on  October  21, 1986, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  and  Public  Service  Company 
of  New  Mexico  (PNM)  tendered  for 
filing  a  statement  of  reasons  for 
proposed  termination  of  Precommercial 
Energy  Sale  and  Purchase  Letter 
Agreement  between  SDG&E  and  PNM. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER87-97-000] 

Take  notice  that  on  November  12, 
1986,  pursuant  to  18  CFR  35.12,  the 
Pacific  Gas  and  Electric  Company  (PG 
and  E)  requested  approval  for  a  two- 
year  experiment,  and  tendered  for  filing 
and  acceptance  the  Western  Systems 
Power  Pool  Agreement  (WSPP 
Agreement)  and  its  attached  Service 
Schedules.  PG  and  E  submitted  this 
filing  on  behalf  of  itself  and  the 
following  Western  System  Power  Pool 
(WSPP  or  Pool)  member  utilities: 
Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Nevada  Power 
Company,  Pacific  Power  and  Light 
Company,  Portland  General  Electric 
Company,  Public  Service  Company  of 
New  Mexico,  San  Diego  Gas  and 
Electric  Company,  and  Southern 
California  Edison  Company;  and  with 
the  following  additional  participants: 
Arizona  Electric  Power  Cooperative, 
Inc..  Bonneville  Power  Administration, 
Northern  California  Power  Agency, 
Sacramento  Municipal  Utility  District. 
Salt  River  Project,  and  Department  of 
Water  Resources  of  the  State  of 
California. 

The  WSPP  Agreement  has  a  term  of  24 
months  commencing  on  the  requested 
effective  date  of  February  1. 1987,  unless 
the  Commission  specifies  otherwise  and 
the  Participants  agree.  No  transactions 
under  the  experiment  will  commence 
until  the  Commission  has  accepted  the 
filing. 

Copies  of  this  filing  were  served  upon 
the  customers  taking  service  under  the 
affected  rate  schedules  and  tariffs,  and 
upon  the  public  utility  regulatory 
commissions  of  the  states  of  Arizona, 
California,  Idaho,  Montana,  Nevada, 
New  Mexico,  Oregon,  Texas. 
Washington,  and  Wyoming. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 


10.  Portland  General  Electric  Company 

[Docket  No.  ER87-71-000J 

Take  notice  that  Portland  General 
Electric  Company  ("Portland")  on 
October  31, 1986,  tendered  for  fihng,  as 
an  initial  rate  schedule,  the  Settlement 
Exchange  Agreement  between  the 
United  States  of  America,  Department  of 
Energy,  acting  by  and  through  the 
Bonneville  Power  Administration 
("Bonneville")  and  Portland  General 
Electric  Company,  executed  September 
17. 1985. 

The  Agreement  provides  for  the 
exchange  of  power  and  energy  which  is 
expected  to  commence  on  January  1, 
1987. 

Portland  requests  an  effective  date  of 
January  1, 1987,  the  date  service  is 
expected  to  commence  under  the 
Agreement. 

A  copy  of  the  filing  was  mailed  to 
Bonneville. 

Comment  date:  December  1, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Puget  Sound  Power  &  Light 
Company 

[Docket  No.  ER87-«&-000] 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  ("Puget")  on  October  31. 
1986.  tendered  for  filing,  as  an  initial 
rate  schedule,  the  Settlement  Exchange 
Agreement  between  by  the  United 
States  of  America.  Department  of 
Energy,  acting  by  and  through  the 
Bonneville  Power  Administration 
("Bonneville")  and  Puget  Sound  Power  & 
Light  Company,  executed  September  17, 
1985. 

The  Agreement  provides  for  the 
exchange  of  power  and  energy  which  is 
expected  to  commence  on  January  1, 
1987. 

Puget  requests  an  effective  date  of 
January  1, 1987,  the  date  service  is 
expected  to  commence  under  the 
agreement. 

A  copy  of  the  filing  was  mailed  to 
Bonneville. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  System  Energy  Resources,  Inc. 

[Docket  No.  ER87-60-000] 

Take  notice  that  on  October  30. 1986. 
System  Energy  Resources,  Inc.  (SERI) 
tendered  for  filing  pursuant  to  Part  35  of 
the  Commission's  Regulations  under  the 
Federal  Power  Act  Third  Revised  Sheet 
Schedule  A  (Depreciation  Expense)  of 
the  Billing  format  appended  to  the  Unit 
Power  Sales  Agreement  dated  June  10, 
1982,  as  amended,  between  SERI  and 
Arkansas  Power  &  Light  Company 


Fecteca)  Regiater  /  VoL  51.  No.  224  /  Thursday,  November  20,  19B6  /  Notices 


(AP&L),  Mississippi  Power  &  Light 
Company  (MP&L),  Louisiana  Company 
(MP&L)  and  New  Orfearw  PubKc  Service 
Inc.  (NOPSI).  SERI  ytates  that  Third 
Rerhed  Sheet  Schedule  A,  which  has 
been  frfed  in  compliance  with  Order 
paragraph  (H)  of  Opinion  No.  234.  31 
FERC 1 61.305  (1985)  and  Order 
Accepting  Revised  Rate  Schedule  for 
Filing.  35  FERC  H  61,427  (1986), 
establishes  a  3.1%  annual  depreciation 
rate  for  calculation  of  depreciation 
expense  for  Unit  1  of  its  Grand  Gulf 
Nuclear  Station. 

SERI  propose  to  make  the 
depreciation  rate  of  3.1%  per  year 
effective  as  of  January  1. 1987,  when 
permission  to  utlize  the  units-of- 
production  depreciation  method  expires. 

Copies  of  the  filing  were  served  upon 
AP&L  LP&L  MP&L  and  NOPSL  the 
public  service  commissions  of  Arkansas, 
Louisiana,  Mississippi  and  Misssouri 
and  the  Council  of  the  City  of  New 
Orleans. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
concidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  86-26205  Filed  ll-l»-«8;  8:45  am] 
BiLUNQ  cooE  n\i-o\-m 


(Docket  Na  RM85-1-179] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol; 
Order  Granting  R^iearing  Solely  For 
ttie  Purpose  of  Furttier  Consideration 

Issued:  November  13, 1986. 

Before  Commissioners:  Martha  O.  Hesse. 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  C.  M. 
Naeve. 


On  October  14, 1S86,  the  Cincinnati 
Gas  &  Electric  Company  (CG&E),  Union 
Light,  Heat  and  Power  Company  (Union 
Light)  and  Mountaineer  Gas  Company 
(Mountainer)  filed  a  joint  request  for 
rehearing  of  the  Commission's  "Order 
Granting  In  Part  and  Denying  In  Part 
Petition  for  Clarification"  issued  on 
September  11, 1966v'  regarding  Columbia 
Gas  Transmission  Corporation 
(Columbia). 

In  order  to  afford  additional  time  for 
consideration  of  the  issues  raised  in  the 
request  for  reheariiig,  it  is  necessary  to 
grant  rehearing  for  the  limited  purpose 
of  further  consideration. 

The  Commission  orders: 

Rehearing  is  hereby  granted  for  the 
limited  purpose  of  liirther  consideration. 
As  provided  in  Rule  713(d)  ^  of  the 
Commission's  rules  of  practice  and 
procedure,  no  ansMiers  to  the  request  for 
rehearing  will  be  entertained  by  the 
Commission. 

By  the  Commission. 
Lois  O.  CasheU. 
Acting  Secretary. 
[FR  Doc.  86-26206  Filed  11-19-86;  8:45  am) 

BILUNG  COOE  C717-01-M 


EQUAL  EMPLOYIMENT  OPPORTUfflTY 
COMMISSION 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  Equal  Employment  Opportunity 
Commission. 

action:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

date:  Comments  must  be  received  on  or 
before  January  5, 1987.  If  you  anticipate 
commenting  on  a  report  form,  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  OMB  Reviewer 
and  the  Agency  Liaison  Officer  of  your 
intent  as  early  as  possible. 
ADDRESS:  Copies  of  the  proposed  report 
form,  the  request  for  clearance.  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 


'  36  FERC  H  61,289  (1986^ 
Ma  CFR  385.713(d)  (1966). 


may  be  obtained  from  the  Agency 
Liason  Officer  and  the  C^B  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

EEOC  Agency  Liaison  Officer  Margaret 
P.  Ulmer,  FmarKial  and  Resource 
Management  Services,  Room  386,  2401  E. 
Street,  NW.,  Washington,  DC,  20507; 
Telephone  (202)  634-1932. 

OMB  Reviewer.  James  Mason,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington.  DC,  20503; 
Telephone  (202)  395-6880. 
Type  of  Request:  Extension  of  a 

currently  approved  collection 
Title:  Elementary-Secondary  Staff 

Information  EEO-5 
Frequency  of  Report:  Biennially 
Type  of  Respondent:  State  or  local 

governments 
Standard  Industrial  ClaBsification  (SIC) 

Code:  821 
Description  of  Affected  Public:  Public 

elementary  and  secondary  school 

systems  and  districts  with  15  or  more 

full-time  employees. 
Responses;  61,184 
Reporting  Hours:  309,896 
Federal  Costs:  $60,000.00 
Applicable  under  Section  3504(h)  of 

Public  Law  95-511:  Not  applicable 
Number  of  Forms:  2 

Data  are  used  by  EEOC  to  investigate 
charges  of  employment  discrimination 
against  public  elementary  and 
secondary  school  districts.  Data  are 
shared  with  the  Departsient  of 
Education  (Office  for  Civil  Rights  and 
Center  for  Statistics),  Department  of 
Justice,  and  33  State  and  56  local  FEPC 
agencies. 

For  the  Commts«on. 
JoAnn  Henry, 

Acting  Management  Director,  Equal 
Employment  Of^jortunity  Commission. 
[FR  Doc.  86-26148  Filed  ll-l»-a8;  8:45  am) 

BILUNG  COOE  (67»-<M-l( 


FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Banks  or  Bank  Holding 
Companies,  Norris  KuSiuel 

The  notificant  Usted  below  has 
applied  for  the  Board's  approval  under 
the  Change  in  Bank  Control  Act  (12 
U.S.C.  1817(j))  and  S  225.41  of  the 
Board's  Regulation  Y  (12  CFR  225.41}  to 
acquire  a  bank  or  bcmk  holding 
company.  The  factors  tkat  are 
considered  in  acting  on  the  notice  are 
set  forth  in  para^aph  7  of  the  Act  (12 
U.S.C.  lB17a)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
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indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  %vill  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  that  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  5, 
1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President]  230 
South  LaSalle  Street,  Chicago,  lUinois 
60690: 

1.  Norris  Kuenzel,  Gamavillo,  Iowa,  to 
acquire  23.46  percent  of  the  voting 
shares  of  Gamavillo  Bank  Corporation, 
Gamavillo,  Iowa,  and  thereby  indirectly 
acquire  Gamavillo  Savings  Bank, 
Gamavillo,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14, 1986. 

fames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-26170  Filed  11-19-86;  8:45  am] 

nUJNG  CODE  S21IH>1-H 

Chemical  New  York  Corp^  Proposal  To 
Engage  In  Commercial  Paper  (or  Other 
Short-Term  Promissory  Note) 
Placement  Activities 

Chemical  New  York  Corporation 
("Applicant"],  New  York,  New  York,  has 
applied,  pursuant  to  section  4(c](8]  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8)]  and  §  225.23(a](3]  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a](3]),  for  permission  to  engage  in 
the  activity  of  acting  as  agent  for  issuers 
of  short-term  promissory  notes 
(including  commercial  paper)  in 
connection  with  the  placement  of  such 
notes  with  institutional  purchasers.  In 
addition  to  acting  as  agent  for  issuers  of 
commercial  paper.  Applicant  may 
provide,  on  a  non-fee  basis,  information 
about  market  conditions  to  issuers. 

Applicant  would  engage  in  the 
activities  indirectly  through  Chemical 
Securities.  Inc.  ("Company").  New  York, 
New  York,  a  wholly-owned  subsidiary. 
Applicant  has  previously  applied  for 
approval  under  S  225.25(b)(16)  of 
Regulation  Y  (12  CFR  225.25(b](16)]  to 
underwrite  and  deal  in  U.S.  government 
and  municipal  securities  and  money 
market  instruments  that  banks  are 
expressly  authorized  to  underwrite  and 
deal  in  under  section  16  of  the  Class- 
Steagall  Act  (12  U.S.C.  24  Seventh).  The 
foregoing  activities  are  presently 
conducted  by  Applicant's  principal 
banking  subsidiary.  Chemical  Bank,  but 
would  be  transferred  to  Company. 
Applicant  proposes  to  expand 
Company's  activities  by  transferring  to 
it  commercial  paper  placement  activities 


currently  being  performed  by  Chemical 
Bank.  The  activities  would  be  conducted 
throughout  the  United  States  principally 
through  Company's  offices  in  New  York. 
Offices  of  Company  may  be  established 
in  other  locations  in  the  future  as 
Company  may  deem  necessary  and 
appropriate. 

SecUon  4(cK8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "whidi 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  has  not 
previously  approved  the  proposed 
activities  for  bank  holding  companies. 

Applicant  states  that  the  activities  are 
so  closely  related  to  banking  or 
managing  or  controlling  books  as  to  be  a 
proper  incident  thereto  on  the  basfs  that 
banks  engage  in  the  activities,  and 
because  the  activities  are  the  functional 
equivalent  of  extending  a  short-term 
commercial  bank  loan  to  customers. 

Commercial  paper  constitutes  a 
security  for  purposes  of  the  Glass- 
Steagall  Act  which  restricts  the  third 
party  securities  activities  of  banks  and 
affiliates  of  banks.  Section  20  of  that  Act 
(12  U.S.C.  377]  prohibits  affiliates  of 
banks  from  being  "engaged  yrim  ipsBy 
in  the  issue,  flotation,  underwriting, 
public  sale,  or  distribution"  of  securities. 
In  Applicant's  opinion,  it  would  not  be 
engaged  in  such  activities  on  the  basis 
that  the  activities  are  liaiited  to  acting 
solely  as  agent  for  the  customer  aad 
would  not  involve  a  public  distribution 
of  securities. 

The  U.S.  District  Court  has  ruled  that 
similar  activity  conducted  by  Bankers 
Tmst  Company,  a  raember  bank,  wodd 
constitute  wrderwriting  or  the  public 
sale  or  distribution  of  securities  under 
sections  16  and  21  of  the  Glass-Steagall 
Act.  Securities  Industry  Association  v. 
Board  of  Governors /Bankers  Tratt.  MO 
F.Supp.  695  (D.D.C.  198^  Aa  appael  of 
the  court's  decision  is  pending  in  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit. 

Applicant  also  states  that  it  would  not 
be  "engaged  principally"  in  such 
activities  because  the  grass  rcve—a  to 
be  derived  from  the  proposed  activity 
will  be  no  more  than  5  percent  of  the 
Company's  total  gross  revenue  and 
assets  at  risk  allocable  to  such  activities 
will  be  a  de  minimis  percentage  of 
Company's  total  assets. 

Comments  are  requested  on  the  scope 
of  activity  permitted  by  the  phrase 
"engaged  principally"  under  the  Glass- 
Steagall  Act,  including  whether  the 


phrase  contemplates  the  type  of  test 
proposed  by  the  Applicant.  %vhich  is 
based  on  a  percentage  of  the  affiliate's 
total  business  activities,  measured  in 
terms  of  gross  revenue.  The  Board  also 
seeks  comment  on  whether  the  term 
"engaged  principally"  in  section  20 
would  preclude  a  member  bank  affiliate 
from  engaging  in  activities  restricted  by 
this  section  on  a  substantial  and  regular 
or  non-incidental  basis  and  without 
regard  to  the  amount  of  other  activities 
conducted  by  the  affihate.  While  the 
Board  has  decided  to  pubUsh  Chemical's 
proposal  for  comment,  the  Board  does 
not  thereby  take  any  position  on  the 
"engaged  principally"  issue  under  the 
Glass-Steagall  Act.  Publication  of  the 
proposal  has  been  ordered  by  the  Board 
solely  in  order  to  seek  the  views  of 
interested  persons  on  this  question  as 
well  as  other  issues  raised  by  the 
application. 

Interested  persons  may  express  their 
views  on  whether  the  proposed 
activities  are  "so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto,"  and  whether  the  proposal  as  a 
whole  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  these  questions  must  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  ap^ication  may  be  inspected  at 
the  offices  of  the  Board  of  Govemors  or 
the  Federal  Reserve  Bank  of  New  Yoric. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Govemors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  19, 
1986. 

Board  of  Govemors  of  the  Federal  Reserve 
SysteM.  Movember  14, 1986. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-26169  Filed  11-19-86;  8:45  am] 
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First  Regional  Bancorp,  Inc.,  et  al.; 
Notice  of  Applications  To  Engage  de 
Novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  §  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  |  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  10, 1986. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  First  Regional  Bancorp,  Inc., 
Hartford,  Connecticut;  to  engage  de 
novo  in  purchasing  participations  in  real 
estate  loans  and  secured  and  unsecured 
commercial  and  consumer  loans  from  its 
wholly  owned  subsidiary.  First  National 
Bank-CT,  Hartford,  Connecticut, 
pursuant  to  §  225.25(b)(1)  (i),  (iii)  and 
(iv).  These  activities  will  be  conducted 
in  the  State  of  Connecticut. 


B.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  James  Madison  Limited, 
Washington.  DC;  to  engage  de  novo  in 
owning,  installing,  operating,  and 
providing  support  services  to  automated 
teller  machines  in  convenience  stores, 
supermarkets,  and  other  selected 
locations  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(PR  Doc.  86-26171  Filed  11-19-86;  8:45  am] 
BILLING  CODE  621(M>1-M 


Madison  Corp.  et  ai.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Banic 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  10, 1986. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Madison  Corporation,  Little  Rock, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  86.07 
percent  of  the  voting  shares  of  Madison 
Bank  and  Trust,  Kingston,  Arkansas. 

2.  Montgomery  County  Bancshares, 
Inc.,  Little  Rock,  Arkansas;  to  acquire 
100  percent  of  the  voting  shares  of  First 
National  Bank  in  Mena,  Mena. 
Arkansas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  14, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26172  Filed  11-19-86;  8:45  am] 
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J.P.  Morgan  and  Co.,  Inc.;  Proposal  To 
Offer  Investment  Advice  and 
Securities  Execution  Services  From 
One  Subsidiary 

J.P.  Morgan  and  Company.  Inc. 
("JPM"),  New  York.  New  York,  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  to  expand  the  authority  of 
its  indirect  wholly-owned  subsidiary, 
J.P.  Morgan  Equities  Inc.  ("JPM 
Equities"),  to  include  the  provision  of 
investment  advisory  services  for 
"Institutional  Customers"  (as  defined  in 
its  application).  JPM  Equities  proposes 
to  conduct  these  activities  from  offices 
in  New  York  City  and  London,  England, 
for  its  affiliates  and  for  institutional 
customers  in  the  United  States  and 
abroad. 

By  letter  dated  June  3, 1986,  JPM  was 
authorized  by  the  Federal  Reserve  Bank 
of  New  York,  pursuant  to  authority 
delegated  by  the  Board,  to  engage  in 
discount  brokerage  activities  in 
accordance  with  §  225.25(b)(15)  of  the 
Board's  Regulation  Y.  JPM  now  proposes 
to  provide  through  JPM  Equities 
investment  advisory  services,  including 
portfolio  investment  advice  and 
research,  general  economic  advice,  and 
forecasting  to  its  affiliates  and 
institutional  customers.  The  Board  has 
approved  the  separate  provision  of 
investment  advisory  services  by  bank 
holding  company  subsidiaries  and  has 
incorporated  this  activity  into 
Regulation  Y.  (12  CFR  225.25(b)(4)). 

The  Board  previously  has  determined 
by  Order  that  the  offering  of  investment 
advice  and  securities  execution  services 
to  institutional  customers  from  the  same 
subsidiary  of  a  bank  holding  company  is 
a  permissible  nonbanking  activity. 
National  Westminster  Bank  PLC,  71 
Federal  Reserve  Bulletin  584  (1986) 
[_"NatWest"\,  a  determination  that  is 
currently  under  challenge  in  Securities 
Industry  Association  v.  Board  of 
Governors,  No.  86-1412  (D.C.  Cir.  filed 
July  14, 1986). 

JPM  has  proposed  certain 
modifications  to  the  conduct  of  these 
activities  that  differ  from  the  NatWest 
proposal.  Those  differences  are; 
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1.  The  corporate  title  of  JPM  Equities 
will  resemble  that  of  Applicant's  bank 
subsidiaries. 

2.  In  addition  to  the  combined 
provision  of  investment  advice  and 
securities  execution  services  to 
institutional  customers,  JPM  Equities 
also  will  offer  discount  brokerage 
services  without  investment  advice,  to 
non-institutional  customers. 

3.  JPM  Equities  will  exercise 
investment  discretion  with  respect  to 
customer  accounts  in  certain  "rare 
situations",  as  authorized  by  such 
customers. 

4.  JPM  Equities  will  receive  certain 
operational  support  services  from  its 
affiliates. 

5.  Although  no  officer  of  JPM  Equities 
will  provide  investment  advice  or 
brokerage  services  on  behalf  of  an 
affiliated  bank,  such  services  may  be 
provided  on  behalf  of  one  or  more 
foreign  securities  affiliates. 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  views  or  requests  for  hearing  on 
the  proposal  should  be  submitted  in 
writing  and  received  by  WilUam  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20551,  not  later  than 
December  12, 1986.  Any  request  for  a 
hearing  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
I  PR  Doc.  88-26168  Filed  11-19-86;  8:45  amj 

BtUJNG  CODE  U10-01-M 

Sovran  Financial  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
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the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  8, 
1986. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
Norfolk.  Virginia:  to  acquire  Sovran 
Mortgage  Corporatian,  Richmond. 
Virginia,  and  thereby  engage  in 
origination,  marketing  and  servicing  of 
FHA  and  VA  insured  as  well  as 
conventional  residential  and 
commercial  loans,  acting  as  agent  in  the 
sale  of  credit  life,  credit  accident  and 
health  insurance,  mortgage  redemption, 
and  mortgage  accident  and  health 
insurance  directly  related  to  its 
extensions  of  credit  pursuant  to 
§  225.25(b){l)(iii)  and  (8)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  14, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc  86-26173  Filed  11-19-86;  8:45  amJ 

BILUMG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Atoohol,  Drug  Abuse,  and  Mental 
HeaNh  Adminisbvtion 

Advisory  Committee  Meetings  in 
December 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meetings  of  one  of  the 
agency's  national  advisory  bodies  and 
an  initial  review  committee.  These 
committees  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  The  committees 
will  be  performing  initial  review  of 
applications  for  Federal  assistance. 
Therefore,  portions  of  the  Mental  Health 
Small  Grant  Review  Committee  meeting 
will  be  closed  to  the  pubHc  as 
determined  by  the  Administrator, 
ADAMHA,  in  accordance  with  5  U.S.C. 
552(b)(6)  and  5  U.S.C.  app.  2  10(d). 
Notice  of  these  meetings  is  required 
under  the  Federal  Advisory  Committee 
Act,  Pub.  L.  92^163. 

Committee  Name:  Mental  Health  Small 
Grant  Review  Committee. 

Date  and  Time:  December  3:  9:30  a.m. 

Place:  The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036 

Status  of  Meeting: 

Open — December  3: 9:30-10:30  a.m. 

Closed — Otherwise. 

Contact:  Betty  Russell.  Room  9C-05. 
Parklawn  Building  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-4843. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for  research 
in  all  disciplines  pertaining  to  alcohol,  drug 
abuse,  ind  mental  health  for  support  of 
research  in  the  areas  of  psychology, 
psychiatry,  and  the  t)ehavioral  biological 
sciences. 

Committee  Name:  National  Advisory 
Mental  Health  Council. 

Date  and  Time:  December  5:  9:00  a.m. 

Place:  National  Institutes  of  Health. 
Building  #31C,  Conference  Room  10.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

Status  of  Meeting:  OPEN 

Contact:  Rachel  Driver,  Room  9-105, 
Parklawn  Building,  5600  Fishers  Lane 
Rockville.  MD  20657,  (301)  443-3367. 

Purpose:  The  Council  advises  the  Secretary 
of  Health  and  Human  Services,  the 
Administrator,  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration,  and  the 
Director,  National  Institute  of  Mental  Health 
regarding  policies  and  programs  of  the 
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Department  in  the  field  of  mental  health.  The 
Council  reviews  applications  for  grants-in-aid 
relating  to  research  and  training  in  the  field 
of  mental  health  and  makes 
recommendations  to  the  Secretary  with 
respect  to  approval  of  applications  for,  and 
amount  of,  these  grants. 

Substantive  information  may  be 
obtained  fix)m  the  contact  persons  listed 
above.  Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  as  follows:  NIAAA:  Ms.  Diana 
Widner.  Committee  Management 
Officer,  Room  16C20,  Parklawn  Building. 
5600  Fishers  Lane.  Rockville,  Maryland 
20857.  (301)  443-4375.  NIMH:  Ms.  Joanna 
Kieffer.  Committee  Management  Officer. 
Room  9-95,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
(301)  443-4333. 

Dated:  November  14, 1986. 
Estelle  O.  Brown, 

Committee  Management  Assistant,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

IFR  Doc.  86-26153  Filed  11-19-86;  HA^  am) 

BILLING  CODE  4160-20-11 


Food  and  Drug  Administration 
(Docket  No.  86F-0373] 

Combibioc,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Combibioc,  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
an  increase  in  the  level  of  residual 
hydrogen  peroxide  that  may  be  present 
when  hydrogen  peroxide  is  used  to 
sterilize  polymeric  food-contact 
surfaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Brown.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St, 
SW.,  Washington.  DC  20204.  202-472- 
5690. 

SUPPUEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat,  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  6B3962)  has  been  filed  by 
Combibioc,  Inc..  4800  Roberts  Rd.. 
Columbus.  OH  43228.  proposing  that 
§  178.1005  Hydrogen  peroxide  solution 
(21  CFR  178.1005)  be  amended  to 
provide  for  an  increase  in  the  hydrogen 
peroxide  limitation  from  the  current  0.1 
part  per  million  to  a  level  of  0.5  part  per 
million.  This  will  provide  for  an  increase 
in  the  level  of  residual  hydrogen 


peroxide  that  may  be  present  when 
hydrogen  peroxide  is  used  to  sterilize 
polymeric  food-contact  surfaces. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in 
the  Federal  Register  in  accordance  with 
21  CFR  25.40(c). 

Dated:  November  5, 1986. 

Richard  J.  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  86-26136  Piled  11-1&-86:  8:45  am] 

BILLING  CODE  41SO-01-M 


(Docket  No.  86E-0357] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Orttioclone  0KT*3 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Orthoclone  OKT*3  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  L.  Chao,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1382. 
SUPPI^MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act,  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 


an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Orthoclone 
0KT*3  (muromonab  CD3)  which  is 
indicated  for  the  treatment  of  acute 
allograft  rejection  in  renal  transplant 
patients.  Based  on  this  approval,  Ortho 
Pharmaceutical  Corp.  now  seeks  patent 
term  restoration. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Orthoclone  OKT*3  is  2,301  days.  Of  this 
time,  1.488  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  813  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  become  effective: 
March  3. 1980.  The  applicant  states  that 
investigational  exemption  (IND)  time  for 
the  drug  product  is  inapplicable. 
However.  FDA  records  indicate  that  an 
IND  for  the  product  became  effective  on 
March  3. 1980. 

2.  The  date  the  product  license 
application  was  initially  submitted  with 
respect  to  the  human  drug  product  under 
section  351  of  the  Public  Health  Service 
Act:  March  29. 1984.  FDA  has  verified 
that  the  product  license  application  for 
the  drug  product  was  filed  on  March  29. 
1984. 

3.  The  date  the  application  was 
approved:  June  19. 1986.  FDA  verified 
that  product  license  996  for  the  drug 
product  was  approved  on  June  19. 1986. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
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In  its  application  for  patent  extension, 
this  applicant  seeks  201  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  January  20. 1987,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  May  19, 1987.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
Part  1.  98th  Cong..  2d  Sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  November  14, 1986. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  86-26157  Filed  11-19^86:  8:45  am] 

BILUNG  CODE  4160-01-M 


[Docket  No.  86M-0422] 

Ailergan  Pharmaceuticals,  Inc^ 
Premarket  Approval  of  the  Lens  Plus 
OXYSEPT™  Disinfection  System 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Ailergan 
Pharmaceuticals,  Inc.,  Irvine,  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the  Lens 
Plus  OXYSEPT™  DISINFECTION 
SYSTEM  for  use  with  soft  (hydrophilic) 
contact  lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  December  22, 1986. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910. 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On 
November  29, 1985,  Ailergan 
Pharmaceuticals,  Inc.,  Irvine,  CA  92715, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Lens  Plus 
OXYSEPT™  DISINFECTION  SYSTEM. 
The  Lens  Plus  OXYSEPT™ 
DISINFECTION  SYSTEM  is  a  3  percent 
hydrogen  peroxide  system  consisting  of 
the  OXYSEPT™  1  Disinfecting  Solution, 
the  OXYSEPT™  2  or  OXYSEPT™  2/np 
Rinse  and  Neutralizer,  and  the 
OXYCUP™  Lens  Case.  The  Lens  Plus 
OXYSEPT™  DISNFECTION  SYSTEM  is 
indicated  for  use  to  disinfect,  neutralize, 
and  store  soft  (hydrophilic)  contact 
lenses. 

On  May  23, 1986.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30. 1986,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  Lens  Plus 
OXYSEPT™  DISINFECTION  SYSTEM 
states  that  the  system  is  indicated  for 
use  to  disinfect,  neutralize,  and  store 
soft  (hydrophilic)  contact  lenses. 
Manufacturers  of  soft  (hydrophilic) 
contact  lenses  that  have  been  approved 
for  marketing  are  advised  that  whenever 
CDRH  publishes  a  notice  in  the  Federal 
Register  of  the  approval  of  a  new 
solution  for  use  with  an  approved  soft 
contact  lens,  the  manufacturer  of  each 
lens  shall  correct  its  labeling  to  refer  to 
the  new  solution  at  the  next  printing  or 
at  such  other  time  as  CDRH  prescribes 
by  letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 


CDRH's  decision  to  approve  this 
appHcation.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  9  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may  at  any  time  on  or 
before  December  22, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360i(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  13, 1986. 

John  C.  VUIforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  88-26154  Filed  ll-l»-86:  8:45  am] 
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Health  Care  Financing  Administration 

[OACT-014-N] 

Medicare  Program;  Omnibus  Budget 
Reconciliation  Act  of  1986;  Effect  of 
Provisions  on  Part  A  Deductible,  Part 
A  and  B  Premiums,  and  Economic 
Index 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 
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summamy:  This  notice  announces  the 
effects  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  on  the 
Medicare  Part  A  deductible,  Medicare 
Part  A  and  B  premiums,  and  the 
Medicare  economic  index. 
FOR  FURTHER  INFOIWUTION  CONTACT: 
Roland  King.  (301]  504-2826. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  required  by  the  Social  Security  Act 
(the  Act)  we  must  publish  every  year  the 
new  Medicare  Part  A  (Hospital 
Insurance)  inpatient  hospital  deductible. 
Part  A  premium  rates,  and  Medicare 
Part  B  (Supplementary  Medical 
Insurance)  (SMI)  premium  rates.  Section 
1813(b)  of  the  Act.  as  amended  by 
section  9125  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA)  Pub.  L.  99-272,  requires  the 
Secretary  of  Health  and  Human  Services 
(HHS)  to  determine  and  publish, 
between  July  1  and  September  15  of  the 
year,  the  amount  of  the  inpatient 
hospital  deductible  applicable  for  the 
following  calendar  year.  Section 
1818(d)(2)  of  the  Act  requires  the 
Secretary  to  determine  and  publish, 
during  the  next  to  last  quarter  of  each 
calendar  year,  the  amount  of  the 
monthly  Part  A  premium  for  voluntary 
enrollment  of  the  uninsured  aged  for  the 
following  calendar  year.  Section  1839(a) 
of  the  Act  require  the  Secretary  to 
announce  each  September  the  monthly 
SMI  actuarial  rates  and  resulting  Part  B 
premium  for  the  following  calendar  year. 

In  addition,  in  order  to  implement 
section  1842(b)(3)  of  the  Act  and  our 
regulations  at  42  CFR  405.504.  we 
publish  an  annual  notice  setting  forth 
the  Medicare  economic  index  (MEI)  for 
the  following  fee  screen  year  (that  is.  the 
12-month  period  for  applying  payment 
screens  for  determining  reasonable 
charges  under  Medicare  Part  B).  Until 
1985,  the  fee  screen  year  began  on  July  1 
of  each  year.  Section  2306  of  Pub.  L.  98- 
369  provided  that,  beginning  October  1, 
1985,  fee  screen  years  would  begin  on 
October  1  of  each  year.  Subsequently, 
section  9301  of  Pub.  L.  9ft-272  further 
revised  the  underlying  legislation,  with 
the  result  that  effective  January  1. 1987. 
the  fee  screen  year  for  Medicare  Part  B 
reasonable  charge  payments  will  begin 
on  January  1  of  each  year.  (See 
conforming  changes  to  our  regulations 
published  October  1. 1986  at  51  FR 
34975.) 

On  August  11. 1986.  we  published  a 
proposed  notice  in  the  Federal  Register 
(51  FR  28766)  that  would  have  revised 
the  MEI  to  reflect  a  more  accurate 
representation  of  changes  in  physicians' 
office  space  expenses.  Since  the  MEI 


methodology  we  had  used  since  its 
establishment  in  1975  was  a 
cummulative  index  methodology,  we 
proposed  to  reoompute  the  index  base 
back  to  its  beginning,  in  order  to  ensure 
that  the  index  values  for  prospectively 
affected  fee  screen  years  would  be 
accurately  cahbrated.  We  planned  to 
finalize  this  notice  and  make  the  revised 
MEI  effective  on  January  1, 1987. 

The  inpatient  hospital  deductible  for 
1987  was  published  in  the  Federal 
Register  on  September  15, 1986.  The  new 
deductible  was  announced  as  $572.  The 
daily  coinsurance  amounts  were:  (a) 
$143  for  the  61st  through  the  90th  day  of 
hospitalization;  (b)  $286  for  lifetime 
reserve  days;  and  (c)  $71.50  for  the  2l8t 
through  100th  day  of  extended  care 
services  in  a  skilled  nursing  facility  (51 
FR  32691). 

The  Part  A  premium  for  the  uninsured 
aged  for  the  12  months  beginning 
January  1. 1987  was  published  in  the 
Federal  Register  on  October  1. 1986.  The 
premium  was  announced  as  $248  (51  FR 
35053). 

On  October  2, 1986  the  monthly 
actuarial  rates  and  Part  B  premium  rates 
were  published  in  the  Federal  Register. 
The  1987  monthly  Part  B  premium  was 
announced  as  $17.90  (51  FR  3591). 

On  October  21. 1986  new  legislation 
was  enacted.  The  Omnibus  Budget 
Reconciliation  Act  of  1986.  Pub.  L  99- 
509,  amended  those  sections  of  the  Act 
controlling  the  Part  A  deductible.  Part  A 
and  B  premiums,  and  the  Medicare 
economic  index.  This  notice  explains  the 
effect  of  these  changes. 

II.  Part  A  Deductible  for  Calendar  Year 
1987 

Section  1813  of  the  Act  (42  U.S.C. 
1395e)  provides  for  an  inpatient  hospital 
deductible  and  certain  coinsurance 
amounts  to  be  deducted  from  the 
amount  payable  by  Medicare  for 
inpatient  hospital  services  furnished  an 
individual.  Sectron  1813(b)(2)  of  the  Act 
as  amended  by  section  9125  of  COBRA. 
Pub.  L.  9»-272.  requires  the  Secretary  of 
Health  and  Human  Services  (HHS)  to 
determine  and  publish,  between  July  1 
and  September  15  of  the  year,  the 
amount  of  the  inpatient  hospital 
deductible  applicable  for  the  following 
calendar  year.  As  noted  above,  we 
announced,  in  a  Federal  Register  notice 
on  September  IS.  1986,  that  the  inpatient 
hospital  deductible  for  1987  was  to  be 
$572. 

Section  9301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  Pub.  L  99- 
509,  provides  that  the  Part  A  deductible 
for  1987  will  be  $520.  The  daily 
coinsurance  amounts  will  be:  (a)  $130 
for  the  61st  throagh  90th  days  of 
hospitalization;  |b)  $260  for  lifetime 


reserve  days;  and  (c)  $65  for  the  2l8t 
through  100th  days  of  extended  care 
services  in  a  skilled  nursing  faculty. 

In  subsequent  years  (that  is.  beginning 
with  the  deductible  to  be  published  in 
September  1987)  th«  Part  A  deductible 
will  be  adjusted  by  the  applicable 
percentage  increase  (as  defined  in 
section  1886{b){3)(BJ  of  the  Act]  which  is 
applied  under  section  1886(d](3](A]  for 
discharges  in  the  fiscal  year  that  begins 
on  October  1  of  the  preceding  calendar 
year,  and  adjusted  to  reflect  changes  in 
real  case  mix  (deteimined  on  the  basis 
of  the  most  recent  case-mix  data 
available).  Any  amount  which  is  not  a 
multiple  of  $4  will  be  rounded  to  the 
nearest  multiple  of  $4  (or,  if  it  is  midway 
between  two  multiples  of  $4.  to  the  next 
higher  mutliple  of  $4). 

A  new  section  1813(b)(3)  provides  that 
a  hospital  stay  which  falls  into  two 
calendar  years  will  have  the  deductible 
appUed  based  on  the  first  day  of  the 
hospitalization.  Applicable  cost  sharing 
under  Part  A  would  continue  to  be 
determined  based  on  the  annual 
deductible  in  effect  for  the  year  in  which 
the  cost  sharing  days  are  incurred. 

Under  section  9301(b)  of  Pub.  L.  99- 
509.  this  amendment  appUes  to  inpatient 
hospital  services  and  post-hospital 
extended  care  services  furnished  on  or 
after  January  1. 1987,  and  is  to  be 
applied  in  calculating  the  Part  A 
premium  to  be  paid  by  the  uninsured 
aged  for  months  be^nning  with  January 
1. 1987.  Section  9301(c]  requires  the 
Secretary  to  provide  for  the  publication 
of  the  inpatient  hospital  deductible,  and 
the  affected  coinsurance  and  premium 
amounts  within  30  days  of  the  date  of 
enactment;  that  is.  by  November  20, 
1986.  j 

III.  Part  A  Premium  for  Calendar  Year 
1987 

Section  1818  of  the  Act  provides  for 
voluntary  enrollment  in  Part  A  of 
Medicare,  subject  to  payment  of  a 
monthly  premium,  of  certain  persons  age 
65  and  older  who  are  uninsured  for 
Social  Security  or  Raihvad  Retirement 
benefits  and  do  not  otherwise  meet  the 
requirements  for  entitlement  to  hospital 
insurance.  (Persons  insured  under  the 
Social  Security  or  R8ibt)ad  Retirement 
Acts  need  not  pay  premiums  for  hospital 
insurance.)  Section  1B18(d)(2)  of  the  Act. 
as  amended  by  section  606(b]  of  the 
Social  Security  Amendments  of  1983 
(Pub.  L  98-21)  requiHes  the  Secretary  to 
determine  and  publish,  during  the  next 
to  last  quarter  of  eadi  calendar  year,  the 
amount  of  the  monthly  Part  A  premium 
for  voluntary  enrolhaent  for  the 
following  calendar  year. 
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Based  on  the  formula  speciOed  in  the 
statute,  the  monthly  hospital  insurance 
premium  for  the  uninsured  aged  for  the 
12-month  period  beginning  January  1. 
1987  was  announced  as  $248.  With  the 
enactment  of  section  9301  of  Pub.  L.  99- 
509  (which  set  the  Part  A  deductible  at 
$520  for  1987).  the  Part  A  premium  rate 
for  calendar  year  1987  had  to  be 
recalculated.  The  necessity  was 
recognized  by  Congress  in  section 
9301(b)  of  Pub.  L  99-509.  which,  in 
providing  for  the  effective  date  of  the 
new  Part  A  deductible  for  1987.  noted  its 
application  to  the  1987  Part  A  premium. 
Therefore,  effective  January  1. 1987.  the 
new  monthly  premium  rate  will  be  $226. 

Under  section  1818(d)(2)  of  the  Act, 
which  was  not  amended  by  Pub.  L  99- 
509.  to  calculate  the  Part  A  premium  for 
calendar  year  1987,  the  1973  base  year 
premium  ($33)  is  multiplied  by  the  ratio 
of:  (1)  The  1987  inpatient  hospital 
deductible  to  (2)  the  1973  inpatient 
hospital  deductible,  rounded  to  the 
nearest  multiple  of  $1,  or.  if  midway 
between  multiples  of  $1.  to  the  next 
higher  multiple  of  $1. 

Since  under  section  1813(b)(1)  of  the 
Act,  as  amended  by  Pub.  L.  99-509,  the 
1987  inpatient  hospital  deductible  is 
$520,  and  the  1973  deductible  was 
actuarially  determined  to  be  $76,*  the 
monthly  hospital  insurance  premium  is 
$33  X  (520/76)  =$225.79,  which  is 
rounded  to  $226. 

rV.  Part  B  Premium  Rate 

The  Secretary  of  Health  and  Human 
Services  is  required  by  section  1839(a) 
of  the  Act  to  issue  two  annual  notices 
relating  to  the  Medicare  Part  B 
Supplementary  Medical  Insurance  (SMI) 
program.  One  notice  announces  two 
amounts  that,  according  to  actuarial 
estimates,  will  equal  respectively,  one- 
half  of  the  expected  average  monthly 
cost  of  SMI  for  each  aged  enrollee  (age 
65  or  over)  and  one-half  of  the  expected 
average  monthly  cost  of  SMI  for  each 
disabled  enrollee  (under  age  65)  during 
the  calendar  year  beginning  the 
following  January.  These  amounts  are 
called  "monthly  actuarial  rates."  The 
second  notice  announces  the  monthly 
SMI  premium  rate  to  be  paid  by  aged 
and  disabled  enrollees  for  the  calendar 
year  beginning  the  following  January. 
(Although  the  costs  to  the  program  per 
disabled  enrollee  are  higher  than  for  the 
aged,  the  law  provides  that  they  pay  the 
same  premium  amount.)  We  published 
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•  Although  the  1973  deductible  was  actually 
promulgated  to  be  only  $72.  to  comply  with  a  ruling 
of  the  Cost  of  Living  Council  (See  37  FR  21452. 
October  11. 1972).  the  monthly  premium  for  the  12- 
month  period  beginning  January  1, 1987  was 
calculated  using  the  $76  deductible  for  1973.  since 
this  more  closely  satisfies  the  intent  of  the  law. 


in  the  Federal  Register  on  October  2, 
1986  (51  FR  35291)  a  notice  setting  forth 
both  monthly  actuarial  rates  and  the 
Part  B  premium  rate  for  1987, 
promulgating  a  Part  B  premium  for 
calendar  year  1987  of  $17.90.  However, 
we  stated  clearly  in  the  October  2  notice 
that  it  was  possible  that  the  Part  B 
premium  would  not  be  increased,  but 
would  remain  at  $15.50  monthly.  At  the 
time  that  notice  was  published,  section 
1839(f)(1)  of  the  Act,  as  amended  by 
section  9313  of  Pub.  L.  99-272,  stated 
that  if  no  cost-of-living  increase  under 
section  215(i)  of  the  Act  becomes 
effective  in  December  1985. 1986,  or 
1987,  there  would  be  no  increase  in  the 
SMI  monthly  premium  paid  by  the 
enrollees  for  the  following  year. 
Therefore,  the  notice  stated  that  if 
inflation  was  less  than  3  percent,  as 
appeared  likely.  Social  Security 
beneficiaries  would  not  receive  a  cost- 
of-hving  increase,  under  section  215(i)  of 
the  Act,  as  it  existed  at  the  time. 
However,  section  9001  of  Pub.  L  99-509 
amended  section  215(i)  of  the  Act  so 
that  it  no  longer  contains  the  3  percent 
provision;  therefore,  since  there  will  be 
a  cost-of-living  increase,  we  are 
confirming  that  the  premium  rate  for 
calendar  year  1987  will  be  $17.90. 

SecUon  1839(f)(2)  of  the  Act,  added  by 
Pub.  L  98-369  and  amended  by  Pub.  L. 
98-617  and  Pub.  L.  99-272,  provides  that 
if  there  is  a  cost-of-living  increase  in 
Social  Security  benefits  for  1987.  as 
there  now  definitely  will  be.  a 
beneficiary  would  be  held  harmless 
from  a  Part  B  premium  increase  for 
premiums  deducted  from  his  or  her 
benefit  payment.  Under  this  section,  if 
the  dollar  amount  of  a  beneficiary's 
monthly  benefit  increase  is  less  than  the 
dollar  amount  of  the  increase  in  the 
premium,  the  beneficiary's  premium  is 
reduced  so  that  the  beneficiary  receives 
at  least  the  same  amount  as  in 
December  of  the  previous  year. 

V.  Medicare  Economic  Index 

Section  1842(b)(3)  of  the  Social 
Security  Act  and  our  regulations  at  42 
CFR  405.504  require  that  the  prevailing 
charge  for  a  physician  service  in  a 
locality  not  exceed  the  level  in  effect  for 
that  service  in  the  locality  on  June  30. 
1973.  except  to  the  extent  justified  on 
the  basis  of  appropriate  indicators  of 
economic  change.  To  accomplish  this, 
we  have  established  a  Medicare 
economic  index  (MEI)  for  the  purpose  of 
determining  prevailing  charge  levels. 
The  basis  for  this  index  is  set  forth  in 
§  405.504(a)(3).  The  index  is  comprised 
of  two  portions;  one  measuring  changes 
in  general  levels  (attributable  to  factors 
other  than  changes  in  productivity)  and 
the  other  measuring  changes  in 


expenses  of  the  kind  incurred  by 
physicians  in  the  practice  of  medicine. 
The  physician  practice  expense  portion 
is  currently  composed  of  six 
components:  (1)  Salaries  and  wages;  (2) 
office  space;  (3)  drugs  and  supplies;  (4) 
automobile  expense:  (5)  malpractice 
insurance  premiums;  and  (6)  all  other, 
miscellanous  expenses. 

Since  1975,  when  the  first  MEI  was 
published,  we  have,  when  publishing  the 
MEI  for  each  successive  fee  screen  year 
(FSY),  recomputed  the  index  base  to  its 
beginnings  in  1971  to  reflect  the  latest 
revisions  of  statistics  and  data  on  those 
earlier  years.  In  view  of  this 
methodology,  when  the  Bureau  of  Labor 
Statistics  revised  a  measure  of  a 
subcomponent  of  the  Housing 
component  of  the  CPI,  which  a^ects  the 
physician  practice  expense  component 
of  the  MEI,  we  decided  to  incorporate 
the  revised  measure  in  the  computations 
of  ratios  and  values  for  all  previous 
years.  Therefore,  on  August  11, 1986.  we 
proposed  to  revise  the  MEI  to  reflect  a 
more  accurate  representation  of  changes 
in  physicians'  office  space  expenses.  We 
had  planned  to  finalize  this  change  in 
the  MEI  to  be  applied  to  the  fee  screen 
year  beginning  January  1, 1987. 

Subsequently,  Pub.  L.  99-509  was 
enacted,  including  provisions  that  set 
the  1987  MEI  directly,  and  prohibit 
finalizing  our  August  11, 1986  proposal. 
Section  9331(c)(1)  of  Pub.  L.  99-509 
provides  that  the  percentage  increase  in 
the  Medicare  economic  index  for  FSY 
1987  will  be  3.2  percent  for  physicians' 
services.  Section  9331(c)(2)  states  that 
the  Secretary  is  not  authorized  to  revise 
the  MEI  in  a  manner  that  would  reflect 
the  proposed  revised  housing  cost 
measure  for  any  period  before  January  1, 
1985.  Therefore,  we  do  not  plan  to 
proceed  with  the  August  11, 1986 
proposal.  Section  9331(c)(3)  provides 
that  for  fee  screen  years  after  1987,  the 
MEI  will  be  revised  only  to  reflect  year- 
to-year  economic  charges. 

The  "annualized"  MEI  increase  for 
FSY  1987  beginning  on  January  1, 1987  is 
3.2  percent.  Note  that  the  extra  1  percent 
rise  that  was  included  in  the  MEI 
increase  of  4.15  percent  (1.0415)  for 
participating  physicians'  services 
effective  May  1, 1986  will  be 
permanently  retained.  The  cumulative 
FSY  1987  MEI  is  therefore  2.218.  (The 
cumulative  FSY  1984  MEI  of  2.063 
multiplied  by  1.0415  in  effect  yielded  a 
cumulative  figure  of  2.149  for  the  May  1, 
1986  reasonable  charge  update,  and  the 
latter  mulitplied  by  1.032  yields  a 
cumulative  FSY  1987  MEI  of  2.218.) 
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VI.  Regulatory  Impact  Statement 
This  notice  merely  annotmces 

amounts  required  by  legislation  for  the 
Part  A  deductible.  Part  A  and  B 
premiums  and  the  MEI  percentage 
increase  for  participating  physicians' 
services.  This  notice  is  not  a  proposed 
rule  or  a  Hnal  rule  issued  after  a 
proposal,  and  does  not  alter  any 
regulations.  Therefore,  we  have 
determined,  and  the  Secretary  certiHes, 
that  no  analyses  are  required  under 
Executive  Order  12291  or  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612). 

VII.  Paperworic  Reduction  Act 

The  changes  in  this  notice  would  not 
impose  information  collection 
requirements.  Consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
fo  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

(Sec.  1813(b);  1818(d)(2);  1839(a).  (e)  and  (f): 
and  1842(b)(3)  of  the  Social  Security  Act;  42 
U.S.C.  1395e(b);  1395i-2(d)(2);  1395r(a).  (e) 
and  (f):  and  13gSu(b)(3)) 

Dated:  November  13. 1986. 
Wiiliain  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  14, 1986. 
Otis  R.  Bowen, 

Secretary. 

[FR  Doc.  86-26231  Filed  11-19-86;  8:45  am] 

BIUJNG  COOE  412(H>1-M 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  Interagency  Technical  Committee 
(lATC)  on  Heart,  Blood  Vessel,  Lung, 
and  Blood  Diseases  and  Blood 
Resources,  sponsored  by  the  National 
Heart.  Lung,  and  Blood  Institute  on 
December  16, 1986.  from  1:00  p.m.  to  4:00 
p.m..  Building  31.  C  Wing.  Conference 
Room  8.  at  the  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

The  entire  meeting  is  open  to  the 
public.  The  Interagency  Technical 
Committee  (lATC)  is  meeting  to 
examine  and  coordinate  Federal 
research  activities  that  concern  heart, 
blood  vessel,  lung,  and  blood  diseases 
and  blood  resources.  This  meeting  will 
focus  on  data  collection,  issues,  and 
problems.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Dr.  Lawrence  Friedman.  NHLBI.  will 
speak  on  data  collection  in  clinical 
trials,  and  Dr.  Millicent  Higgins,  NHLBI, 


will  speak  on  data  collection  in 
epidemiological  studies.  Dr.  Donald 
Goldstone,  from  the  National  Center  for 
Health  Services  Research,  will  provide 
an  overview  of  the  National  Medical 
Expenditure  Study.  Dr.  James  S. 
Robertson,  Department  of  Energy,  will 
report  on  radon  and  female  lung  cancer. 
For  the  detailed  program  information, 
agenda,  and  minutes  of  the  meeting, 
contact:  Ms.  Jan  Kaplan.  Office  of 
Program  Planning  and  Evaluation, 
National  Heart.  Lung,  and  Blood 
Institute.  Building  31,  Room  5A03,  NIH, 
9000  Rockville  Pike.  Bethesda,  Maryland 
20892,  (301)  496-5031. 

Dated:  November  14, 1986. 
James  B.  Wyngaardea, 
Director.  NIH. 
[FR  Doc.  86-26189  Filed  11-19-66;  8:45  am] 

BILUNQ  CODE  4140-01-M 


Public  Healtti  Service 

National  Toxicology  Program;  Board 
of  Scientific  Counselors'  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  on  December 
12, 1986,  of  the  National  Toxicology 
Program  (NTP)  Board  of  Scientific 
Coimselors,  Reproductive  and 
Developmental  Toxicology  Program 
Review  Subcommittee.  The  meeting  will 
be  held  in  Conference  Room  A,  Building 
101,  South  Campus.  National  Institute  of 
Environmental  Health  Sciences. 
Research  Triangle  Park.  North  Carolina. 

The  meeting  begins  at  9:00  a.m..  and 
will  be  open  to  the  public.  The  primary 
agenda  topics  are  reviews  of 
evaluations  of  the  short-term  in  vivo 
developmental  toxicity  test  (Chemoff/ 
Kavlock  test)  and  two  in  vitro  teats  for 
developmental  toxicity  by  the  NTP 
Reproductive  and  Developmental 
Toxicology  Program,  which  includes 
efforts  of  the  staff  at  the  National 
Institute  of  Environmental  Health 
Sciences,  the  National  Center  for 
Toxicological  Research  and  the  National 
Institute  for  Occupational  Safety  and 
Health. 

The  Executive  Secretary,  Dr.  Larry 
Hart,  Office  of  the  Director,  National 
Toxicology  Program,  P.O.  Box  12233, 
Research  Triangle  Rark,  North  Carolina 
27709.  telephone  (919-541-3971).  FTS 
(629-3971).  will  furnish  the  final  agenda. 

The  roster  of  Subcommittee  members 
and  other  program  information  will  be 
available  prior  to  and  at  the  meeting, 
and  summary  minutes  will  be  available 
subsequent  to  the  meeting. 


November  17, 1986.        . 
David  P.  Rail.  { 

Director,  National  Toxicology  Program. 
[FR  Doc.  86-26190  Filed  H-19-66;  8:45  araj 
BILUNO  COOE  4140-01-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Itarine  Oieael  Fuel  and  JP-5 
Navy  Fuel 

The  HHS"  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  Marine  Diesel 
Fuel  and  JP-5  Navy  Fuel.  Marine  diesel 
fuel  is  a  common  industrial  and  military 
fuel.  JP-5  navy  fuel  is  a  jet  fuel  used 
exclusively  by  the  U.S.  Navy. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  to  groups  of  49  or  50  male 
and  50  female  B6C3Fi  mice  0.  250.  or  500 
mg/kg  marine  diesel  fuel  or  JP-5  navy 
fuel  in  acetone  by  dermal  application  to 
the  clipped  dorsal  interscapular  region 
five  days  per  week  for  103  weeks. 

Under  the  conditions  of  these  two- 
year  studies,  marine  diesel  fuel  at  doses 
of  250  and  500  mg/kg  resulted  in  dose- 
related  increased  incidences  of 
squamous  cell  neoplasms  of  the  skin 
(primarily  carcinomas],  providing 
equivocal  evidence  of  carcinogenicity  * 
for  male  and  female  B6C3Fi  mice.  The 
sensitivity  for  detecting  systemic 
carcinogenicity  in  female  mice  dosed 
with  marine  diesel  fuel  was  reduced  by 
poor  survival.  Under  the  conditions  of 
these  two-year  dermal  studies,  JP-5  fuel 
at  doses  of  250  and  500  mg/kg  provided 
no  evidence  of  carcinogenicity  for  male 
and  female  B6C3Fi  mica 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Marine 
Diesel  Fuel  and  fP-5  Navy  Fuel  in 
B6C3Fi  Mice  (Dermal  Studies)  (TR  310) 
are  available  without  charge  from  the 
NTP  Public  Information  Office,  MD  B2- 
04,  P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709.  Telephone:  (919)  541- 
3991.  FTS:  629-3991. 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenicity  to  summarize  tke  strength  of  the 
evidence  observed  in  each  animal  study:  two 
categories  for  positive  results  ('clear  evidence"  and 
"some  evidence"),  one  category  for  uncertain 
Hndings  ("equivocal  evidence"),  one  category  for  no 
observable  effect  ("no  evidence"),  and  one  category 
for  studies  that  cannot  be  evaluated  because  of 
major  flaws  ("inadequate  study"). 
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Dated:  November  13.  isea 
David  P.  RaH, 
Director. 

[FR  Doc.  86-26191  Filed  11-19-86;  8:45  am] 
BILLING  CODE  4M»-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Performance  Review  Board; 
Appointments 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  change  in  membership 
of  the  Office  of  the  Solicitor 
Performance  Review  Boctrd. 

SUMMARY:  This  notice  provides  the 
names  of  replacement  individuals  to 
serve  on  the  Office  of  the  Solicitor 
Performance  Review  Board.  The 
publication  of  these  appointments  is 
required  by  section  405(a]  of  the  Civil 
Service  Reform  Act  of  1978  (Pub.  L  95- 
454;  5  U.S.C.  4314(c)(4)). 

DATE:  These  appointments  are  effective 
November  20. 1986. 

FOR  FURTNER  INFORMATION  CONTACT: 

Morris  A.  Simms.  Director  of  Personnel 
Office  of  the  Secretary.  Department  of 
the  Interior.  1800  C  Street  NW.. 
Washington.  DC  20240.  Telephone 
Number:  343-6761. 

Performance  Review  Board  (PRE) — 
Changes  as  of  October  21, 1986 

Office  of  the  Solicitor  PRB 

Howard  Shaffennan  (Noncareer). 

Chairperson 
Anthony  Conte  (Career,  Field) 
Timothy  Elliott  (Career) 
Constance  Harriman  (Noncareer) 
Charles  Hughes  (Career) 
Alan  Sears  (Noncareer) 

Dated:  October  28. 1985 
Gerald  Riso, 

Assistant  Secretary— PoJicy.  Budget 
Administration. 

[FR  Doc.  86-26146  Filed  11-19-86;  8:45  am) 

BILUNG  CODE  4310-10-M 


Bureau  of  Land  Management 
[AA-6695-B] 

Alaska  Native  Claims  Selection;  Port 
Graham  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971.  43  U.S.C.  1601. 1613(a).  will  be 
issued  to  Port  Graham  Corporation  for 


ai>proximateIy  275.52  acres.  The  lands 
involved  are  in  the  vicinity  of  Port 
Graham,  Alaska. 

Sewud  Meiidiui 

T  12  S.,  R.  13  W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513  ((907]  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  any  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  December  22. 1986  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  fai  the 
Bureau  of  Land  Management.  Division 
of  Conveyance  Management  (960), 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  witfi  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
)oe ).  Labay, 

Section  Chief.  Branch  ofANCSA 
Adjudication. 

[FR  Doc.  88-26194  Filed  11-19-86;  8:45  amj 

BILUNG  COOE  4310-JA-M 


[AZ-040-07-4332-06) 

Arizona;  Amendment  of  WOdemess 
Study  Area  Boundaries 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Changes  in  the  Boundaries  of 
Five  Wilderness  Study  Areas. 

SUMMARY:  This  notice  serves  as  an 
amendment  to  previous  wilderness 
inventory  decisions  made  by  the  Bureau 
of  Land  Management  (BLM)  of  Needle's 
Eye  (AZ-040-1A),  Fishhooks  (AZ-040- 
14),  Day  Mine  (AZ-040-16),  Javelina 
Peak  (AZ-040-48),  and  Dos  Cabezas 
Mountains  (formerly  Happy  Camp 
Canyon)  (AZ-040-65)  Wilderness  Study 
Areas  (WSA). 

supplementary  information:  On  June 
28.  and  September  13, 1985.  BLM's 
Safford  District  acquired,  through 
exchange.  3.844  acres  of  State  of 
Arizona  land  vtrithin  or  adjacent  to 
Needle's  Eye.  Fishhooks,  Day  Mine, 
Javelina  Peak,  and  Dos  Cabezas 
Mountains  WSAs.  The  following  table 
identifies  the  acquired  parcels  by 
acreage  and  their  relationship  to  the 
existing  WSAs. 


WSA 

Acre* 

Location  0)  Vie 
acqured  land 

HwnftEy-    .._ 

Fahhookii 

231 

202 
640 

40 
960 

23 
591 
597 
560 

Adjacent 
MiaMng. 
Adiacam 
AdiacenL 
AdiaoanL 
Adiacanl 

AdJKMH 

Javelina  Peak 

Dos  Cabezas  Uounlans     

Total 

3.844 

On  July  23, 1985  and  September  23, 
1986.  the  BLM  Director  approved 
wilderness  study  of  the  acquired  lands 
under  section  202  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976.  The  lands  listed  in  the  above  table 
are  hereby  added  to  the  respective 
WSAs  and  will  be  incorporated  into  the 
Safford  District's  on-going  wilderness 
studies. 

The  acquired  lands  were  inventoried 
and  found  to  possess  the  wilderness 
characteristics  required  by  BLM 
inventory  policy  and  section  2(c)  of  the 
Wilderness  Act  of  1964.  Inventory 
reports  were  prepared  in  accordance 
with  the  guidelines  of  the  BLM 
Wilderness  Inventory  Handbook.  These 
reports  describe  the  wilderness 
character  of  the  acquired  lands  and  are 
available  for  inspection  at  the  Safford 
District  Office. 

These  lands  were  acquired  to 
consolidate  public  lands  in  areas  with 
important  multiple  resource  values.  The 
amended  WSA  boundaries  include  the 
following  acreages. 


Needle's  Eye . 

Fishhooks 

Day  Mne 

Javelina  Peak 

Dos  Cabezas  Mountans 


FOR  FURTHER  WFORMATION  CONTACT: 

Additional  information  can  be  obtained 
by  contacting  Steve  Knox.  Bureau  of 
Land  Management,  425  E.  4th  Street, 
Safford,  Arizona  85546,  or  phone  (602) 
428-4040. 

Dated:  November  10, 1986. 

BeMimoat  C.  McClura, 

Acting  State  Director 

[FR  Doa  86-26201  Filed  11-19-86:  8:45  am] 
BILUNG  COOE  4310-32-11 


) 
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[CA-94(M)6-4212-13;  CA  19154] 

Calif  omia;  Exctiange  of  Public  and 
Private  Lands  in  Riverside  County  and 
Opening  Order 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  issuance  of  land 
exchange  conveyance  document  and 
order  opening  lands  acquired  in  this 
exchange. 


SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  a  portion  of  the  non- 
Federal  lands  within  the  proposed 
13,030-acre  preserve  for  the  Coachella 
Valley  fringe-toed  lizard.  The  lizard  is 
Federally  listed  as  threatened  and  State 
listed  as  endangered.  The  Bureau  of 
Land  Management's  goal  is  to  acquire 
6,700  acres  of  land  within  the  preserve. 
Other  State  or  Federal  agencies  will 
acquire  the  remaining  portion  of  the 
preserve.  Within  the  preserve  there  are 
habitat  and  non-habitat  areas  for  the 
fringe-toed  lizards.  The  land  acquired  in 
this  exchange  is  within  a  non-habitat 
area  and  will  be  used  as  a  source  of 
sand  for  the  lizards'  habitat  areas.  The 
public  interest  was  well  served  through 
completion  of  this  exchange.  The  land 
acquired  in  this  exchange  will  be  open 
to  the  operation  of  the  pubHc  land  laws 
and  to  the  full  operation  of  the  United 
States  mining  laws  and  mineral  leasing 
laws. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  California  State  Office 
(916)  978-4815. 

The  United  States  issued  an  exchange 
conveyance  document  to  The  Nature 
Conservancy  on  October  16. 1986.  for 
the  following  described  land  under  Sec. 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976  (43 
U.S.C.  1716): 

San  Bernardino  Meridian.  California 
T.  3  S.,  R.  6  E., 

Sec.  14.  Lots  1  to  8,  inclusive,  SV^NWVi 
WVtSWVt.  NEV4SE'/4,  and  SMjSE'/4: 
T.  3  S.,  R.  7  E., 
Sec.  28,  Lots  1  to  8,  inclusive,  SWV4NEV4. 

SV«iNWV4,  andS'A; 
Sec.  34,  All; 

Containing  1682.61  acres  of  public  land. 

In  exchange  for  these  lands  the  United 
States  acquired  the  following  described 
land  from  The  Nature  Conservancy: 

San  Bernardino  Meridian.  California 
T.  4  S..  R.  7  E., 
Sec.  7,  Lots  1  and  2  in  NW'A.  and 
W'/<iNWy4NEV4; 
Except  50%  of  all  mineral,  gas,  oil,  and 
geothermal  rights,  and  substances,  under  the 
real  estate  described  in  the  Deed,  without 
rights  of  surface  entry,  as  reserved  in  the 
Deed  from  Lou  R.  Crandall  and  Marguerita 
Crandall.  husband  and  wife;  William  V. 


Lawson  and  May  Lou  Lawson.  husband  and 
wife;  Stanley  N.  Gleis  and  Kathleen  R.  Gleis, 
husband  and  wife;  and  William  J.D.  Lane  and 
Kathleen  C.  Lane,  husband  and  wife;  each  as 
to  an  undivided  one-quarter  interest,  by  Deed 
dated  January  21. 1959,  which  recites  as 
tenants  in  common,  recorded  April  27, 1971, 
as  Instrument  No.  43315  of  Official  Records  of 
Riverside  County,  California; 

Containing  186.17  acres  of  non-Federal 
land. 

A  payment  in  the  amount  of  $6,000 
has  been  paid  to  the  United  States  by 
The  Nature  Conservancy  to  equlize 
values  between  the  non-Federal  lands 
and  the  public  lends. 

At  10  a.m.  on  December  22. 1986,  the 
non-Federal  lands  described  above  shall 
be  open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
December  22. 1986,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

At  10  a.m.  on  December  22, 1986,  the 
non-Federal  lands  described  above  shall 
be  open  to  applications  under  the  United 
States  mining  laws  and  mineral  leasing 
laws. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Room  E-2841,  2800 
Cottage  Way,  Sacramento,  California 
95825. 

Dated;  November  12, 1986. 
Sharon  N.  Janis. 

Chief,  Branch  of  Adjudication  and  Records. 
[FR  Doc.  86-26199  Filed  11-19-66;  8:45  am] 

BIUJNO  CODE  431CMIMII 


[CA-940-06-4212-13;  CA  5626] 

Exchange  of  Public  and  Private  Lands 
In  Lassen  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  issuance  of  land 
conveyance  document. 


summary:  The  purpose  of  this  exchange 
was  to  acquire  these  non-Federal  lands 
which  have  significant  multiple-use 
values;  i.e..  recreational,  cultural, 
wildlife,  botanical,  and  scenic.  These 
values  far  outweigh  the  values  found  on 
the  Federal  lands  in  this  exchange.  The 
public  interest  was  well  served  through 
completion  of  this  exchange. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  California  State  Office, 
(916)  978-^815. 

The  United  States  issued  an  exchange 
conveyance  document  to  W.M.  Beaty  & 
Associates,  Inc.  on  March  7, 1986,  under 


section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976  (43  U.S.C.  1716).  for  the  following 
described  land: 

Mount  Diablo  Meridian.  California 

T.  29  N.,  R.  9  E., 

Sec.  33.  SE'ANE'A; 
T.  29  N.,  R.  10  E..  ; 

Sec.  1,  Lots  3  and  4; 

Sec.  2,  Lot  1,  SEV4NE'/4,  SWV4NWV4,  and 
NW'/4SWy4; 

Sec.  3,  SEViNE'A;     ' 

Sec.  9,  E>/2SEy4; 

Sec.  10,  SWy4NWV4i 

Sec.  11,  NWy4NWy4  and  SM!SWy4; 

Sec.  14,  NWy4; 
T.  29  N.,  R.  11  E., 

Sec.  10,  NWy4NEy4; 

Sec.  19,  SEy4NEy4; 

Sec.  20,  NWy4NEy4; 

Sec.  21,  NEy4NEy4; 
T.  30  N.,  R.  11  E.,  I 

Sec.  1,  N»ASWy4;      ' 

Sec.  5,  Lots  1  and  2,  SV4NEy4,  and 
NEy4SEy4; 

Sec.  6,  Lots  1  and  2  and  SWy4NEy4; 

Sec.  18,  Wy2NEy4; 
T.  31  N.,  R.  11  E.. 

Sec.  26,  SWy4SEy4. 

Containing  1,392.07  acres  of  public  land. 

In  exchange  for  tliese  lands,  the 
United  States  acquired  the  following 
described  land  from^W.M.  Beaty  & 
Associates.  Inc.: 


Mount  Diablo  Meridian.  California 

T.  29  N.,  R.  9  E., 

Sec.  4,  Portion  of  SWy4SWy4; 

Sec.  17,  Portion  of  SWy4; 
T.  29  N.,  R.  11  E., 

Sec.  2,  SEy4NWy4,  SWy4NWy4,  Lot  2,  and 
portions  of  Lots  3  and  4; 

Sec.  3,  S^^iNVi,  Ny2SWy4,  NWy4SEy4; 

Sec.  4,  WV4SWy4,  S%NEy4,  NEy4SEy4: 

Sec.  5,  EViSEy4,  NWV'4SEy4,  and  portions 

of  Nwy4swy4,  SEy4Nwy4; 

Sec.  6,  Portions  of  SEy4SWy4,  SWy4SEy4; 
T.  30  N.,  R.  9  E., 

Sec.  36.  Portions  of  NV4,  NEy4SEy4; 
T  30  N.,  R.  11  E., 

Sec.  35,  NV4SEy4,  swy4SEy4,  SEy4Swy4. 

Containing  1,091.51  acres  of  non-Federal 
land. 

A  cash  payment  in  the  amount  of  $320 
has  been  paid  to  the  United  States  by 
W.M.  Beaty  &  Associates,  Inc.  to 
equalize  values  between  the  non- 
Federal  lands  and  public  lands. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Bureau  of  Land 
Management.  Room  E-2841.  Federal 
Office  Building,  2800  Cottage  Way, 
Sacramento.  CA  95825. 

Dated:  November  12, 1988. 
Sharon  N.  Janis, 

Chief,  Branch  of  Adjudication  and  Records. 
[FR  Doc.  86-26200  Filed  11-19-88;  8:45  am] 
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Designation  of  ttie  Limestone 
Salamander  Area  of  Criticai 
Environmental  Concern;  Correction 

agency:  Bureau  of  Land  Managennent. 
Interior. 

action:  Notice  that  certain  public  lands 
in  the  Folsom  Resource  Area,  Bakers- 
field  District,  California  are  designated 
as  an  Area  of  Critical  Environmental 
Concern  (ACEC)— Corrections. 


SUMMARY:  The  following  correction  is 
made  to  a  notice  published  in  the 
Federal  Register  on  Thursday,  July  17, 
1986,  on  page  25948.  The  first  'T&R" 
listed  should  read  "T.  3  S..  R.  18  £.. 
instead  of 'T.  1  S.,  R.  18  £.". 
FOR  FURTHER  INFORMATION  CONTACT 

Deane  K.  Swickard,  Folsom  Resource 
Area  Manager,  63  Natoma  Street, 
Folsom,  California  95630;  (916)  985-4474. 

Dated:  November  13, 198a 
D.K.  Swickard, 
Area  Manager. 
|FR  Doc.  86-26195  Filed  11-19-88;  8:45  amj 

BILUNG  CODE  4310-40-M 


[CA  940-07-4212-18,  CA  18964,  N-43627] 

Clearing  TiMe  to  Certain  Lands  Along 
the  California-Nevada  Boundary 

November  6, 1986. 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice. 

SUMMARY:  Pub.  L.  99-200  (99  Stat.  1663) 
is  an  act  to  clear  title  to  certain  lands 
along  the  California/Nevada  boundary. 
Thousands  of  acres  of  public  lands 
transferred  by  the  United  States  to  the 
State  of  California  or  to  the  State  of 
Nevada  on  or  before  June  1, 1982.  are 
now  located  within  the  other  State 
according  to  the  boundary  between 
them  established  by  the  United  States 
Supreme  Court  in  the  Case  of  California 
versus  Nevada  (447  U.S.  125  (1980)). 
Each  State  accepted  such  transfers  as 
valid,  and  commencing  over  125  years 
ago,  conveyed  substantially  all  of  the 
land  into  private  ownership.  The 
original  title  of  each  State  and  poUtical 
subdivisions  thereof  and  subsequent 
private  parties  have  been  treated  as 
good  and  valid  for  all  governmental  and 
private  purposes.  Pursuant  to  the 
provisions  of  this  Act  the  Biffeau  of 
Land  Management,  Califwnia  State 
Director,  has  been  directed  to  publish 
the  list  of  State  patents  or  other 
conveyances  agreed  on  by  the  two 
States  for  tracts  of  land  affected. 
EFFECTIVE  DATE:  December  23. 1985. 


FOR  FURTHER  INFORMATION  CONTACT 

Virginia  B.  Henke,  California  State 

Office,  916-978-4749. 

ADDRESS:  Inquiries  should  be  sent  to: 

Bureau  of  Land  Management  Cabfomia 
State  Office,  Chief,  Branch  of 
Adjudication  and  Records,  2800 
Cottage  Way  (Room  E-2841), 
Sacramento,  CA  95825 

Bureau  of  Land  Management,  Nevada 
State  Office,  P.O.  Box  12000.  Reno. 
Nevada  89520-0006 

State  of  California.  State  Lands 
Commission,  1807  13th  Street 
Sacramento,  CA  95814 

State  of  Nevada,  Division  of  State 
Lands,  201  S.  Fall  Street,  Capitol 
Complex,  Carson  City,  NV  89710 
The  following  is  a  list  of  all  State 

patents  or  other  conveyances  affected 

by  this  act; 

Lands  Patented  by  the  State  of  Nevada 
Which  Now  Are  Witllin  the  Boundaries  of  the 
State  of  California 

T.  32  N.,  R.  17  E. 

Sec.  13,  portion  NWViNE>4.  NV4NWV4,  lot 
1  NWV4. 

Patent  No.  455 

Patentee:  Willian  B.  Tiffany 

Date  of  Patent:  6/20/1872 

Grant  I.I. 
T  32  N.,  R.  17  E. 

Sec.  13.  SW  y4SE  V*.  SE  y4SW  Vs. 

Sec.  24,  WV4NEV4,  NE^4NW^4.  WViSE^4, 

Sec.  25,  NWy4NEV4 

Patent  No.  446 

Patentee: ).  Humboldt  Eaton 

Date  of  Patent  6/3/1872 

Grant  I.I. 
1. 16  N.,  R.  18  E. 

Sec.  30,  portion  Lot  1  HViVt. 

Patent  No.  *779 

Patentee:  )o8eph  A.  Todman 

Date  of  Patent:  11/16/1874 

Grant  I.I. 
T  16  N.,  18  E. 

Sec.  30,  Lot  2  NWV4. 

Patent  No.  *534 

Patentee:  W.  B.  Campbell 

Date  of  Patent:  5/28/1873 

Grant  I.I. 
T.  16  N.,  R.  18  E. 

Sec.  18,  WV4. 

Patent  No.  *253 

Patentee:  Alexander  Fraser 

Date  of  Patent:  7/25/1870 

Grant  I.I. 
T.  17  N.,  R  18  E. 

Sec.  6,  portion  NWV^. 

Patent  No.  *185 

Patentee:  I.  B.  Wallace 

Date  of  Patent:  3/16/1870 

Grant  I.I. 
T.  18  N.,  R  18  E. 

Sec.  30,  Lot  3. 

Patent  No.  *11487 

Patentee:  H.  B.  R.  Bushard 

Date  of  Patent:  7/31/1941 


•Portion  of  Patent  that  now  lie*  m  CaKfomra  may 
not  be  all  the  lands  at  described  in  the  original 
patent  from  the  State  of  Nevada. 


Grant  I.I. 
T.  18  N.,  R,  18  E. 

Sec.  30.  portion  NWV4. 

Patent  No.  '343 

Patentee:  A.  M.  Wickes 

Date  of  Patent:  5/2/1871 

Grant  I.I. 
1. 18  N..  N.,  R.  18  E. 

Sec.  30.  Lot3NWy4. 

Patent  No.  *455 

Patentee:  William  B.  Tiffany 

Date  of  Patent:  6/20/1872 

Grant  I.I. 
T.  18  N.,  R.  18  E. 

Sec.  19,  Lot3SWV4, 

Sec.  7.  SV^  Lots  2  &  3. 

Patent  No.  *936 

Patentee:  Emily  C.  Fish 

Date  of  Patent:  8/25/1875 

Grant  I.I. 
T,  18  N.,  R.  18  E. 

Sec.  la  Portion  SWy4. 

Patent  No.  *7570 

Patentee:  Edward  J.  McLaughlin 

Date  of  Patent:  7/19/1913 

Grant  U. 
T.  18  N.,  R.  18  E. 

Sec.  18,  S!A  Lot  3  NWy4.  NV4  Lot  3  SW%. 

Patent  No.  *160 

Patentee:  Charles  Webber 

Date  of  Patent:  2/18/1870 

Grant  P.B. 
T.  18  N.,  R.  18  E. 

Sec.  18,  NV4  Lot  2  NWy4,  NV4  Lot  3  NW<4. 

Patent  No.  *186 

Patentee:  I.  B.  Wallace 

Date  of  Patent:  3/16/1870 

Grant  I.I. 
T.  18  N.,  R.  18  E. 

Sec.  18,SV4LotlNWy4. 

Patent  No.  *950 

Patentee:  Joseph  N.  Wallace 

Date  of  Patent:  10/15/1875 

Grant  I.I. 
T.  18N.,  R.,  WE."^- 

Sec.  18,  SV4  Lot  2  NWy4,  N^4  Lot  1  SW%, 
N^Lot2SWV*. 

Patent  No.  *806 

Patentee:  Joseph  N.  Wallace 

Date  of  Patent:  1/22/1975 

Grant  I.I. 
T.  18  N.,  R.  18  E. 

Sec.  6,  SVi  Lot  2  SW%,  Lot  3  SW%,  SVt  Lot 
3NWy4. 

Patent  No.  *710 

Patentee:  Henry  L  Fish 

Date  of  Patent:  2/25/1874 

Grant  I.I. 
T.  18  N..  R.  18  E. 

Sec.  6,  SV4Lot2NWVi. 

Patent  No.  *816 

Patentee:  Mary  A.  Tiffany 

Date  of  Patent:  3/4/1875 

Grant:  I.I. 
T.  18  N.,  R.  18  E. 

Sec.  6,  NV<iLot3NW^4. 

Patent  No.  *563 

Patentee:  William  B.  Tiffany 

Date  of  Patent:  5/28/1873 

Grant:  I.I. 
T.  18  N.,  R.  18  E. 

Sec.  6,  Portion  Lot  1  NW\4. 

Patent  No.  *140 

Patentee:  Waterman  H.  Morton 

Date  of  Patent:  1/27/1870 
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Grant:  I.I. 
T.  18  N.,  R.  18  E. 

Sec.6,  N>/iLot2NW'/4. 

Patent  No.  *1001 

Patentee:  Mary  Ann  Tiffany 

Date  of  Patent:  5/20/1876 

Grant:  I.I. 
T.  18  N..  R.  18  E. 

Sec.  6.  N%LotlSWy4. 

Patent  No.  *1021 

Patentee:  Mary  A.  Tiffany 

Date  of  Patent:  9/19/1876 

Grant:  I.I. 
T.  18  N.,  R.  18  E. 

Sec.  6,  S%  Lot  1  SWV4. 

Patent  No.  M773 

Patentee:  Mary  A.  Tiffany 

Date  of  Patent:  4/9/1883 

Grant:  I.I. 
T.  18  N..  R.  18  E. 

Sec.7.NV4LotlNWy4. 

Patent  No.  *975 

Patentee:  Henry  C.  Hunken 

Date  of  Patent:  12/20/1875 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  31,  SV4  Lot  3  SWV*.  NVt  Lot  2  SWVi. 

Patent  No.  *809 

Patentee:  William  B.  Tiffany 

Date  of  Patent:  2/8/1875 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  31,  NV4  Lot  2  NWy4,  SV4  Lot  3  NW'A, 
N%Lot3SWy4. 

Patent  No.  *976 

Patentee:  Henry  C.  Hunken 

Date  of  Patent:  12/20/1875 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  31,  Lot  1  SWy4. 

Patent  No.  1110 

Patentee:  William  B.  Tiffany 

Date  of  Patent:  10/31/1877 

Grant:  I.I. 
T.  19  N..  R.  18  E. 

Sec.  31,  SV4Lot2SWV4. 

Patent  No.  1111 

Patentee:  Mary  A.  Tiffany 

Date  of  Patent:  10/31/1877 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  31,  SV4  Lot  1  NWy4. 

Patent  No.  1241 

Patentee:  Henry  C.  Hunken 

Date  of  Patent:  10/15/1878 

Grant:  M.C. 
T.  19  N.,  R.  18  E. 

Sec.  31,  NV4Lot3NWy4. 

Patent  No.  1067 

Patentee:  Truman  H.  Thompson 

Date  of  Patent:  3/22/1877 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  30,  SViLot3SWy4. 

Patent  No.  *506 

Patentee:  Truman  H.  Thompson 

Date  of  Patent:  11/11/1872 

Grant:  I.I. 
T.  19  N..  R.  18  E. 

Sec.30,  SViLot2SWy4. 

Patent  No.  *580 

Patentee:  T.H.  Thompson 

Date  of  Patent:  6/13/1873 

Grant:  I.I. 

T.  19  N.,  R.  18  E. 

Sec.30,  N'ALot3SWy4. 


Patent  No.  *11870 

Patentee:  John  C.  Fugitt 

Date  of  Patent:  5/26/1943 

Grant:  I.I. 

T.  19  N.,  R.  18  E. 

Sec.  30,  N'/iLollSWy4. 

Patent  No.  *1240 

Patentee:  Christopher  Haller 

Date  of  Patent:  10/15/1878 

Grant:  M.C. 

T.  19  N.,  R.  18  E 

Sec.  30,  Lot3NWy4. 

Patent  No.  *438 

Patentee:  John  P.  Foulks 

Date  of  Patent:  6/3/1872 

Grant:  I.I. 
T.  19  N..  R.  18  E. 

Sec.  30,  SV4LotlNWy4. 

Patent  No.  *746 

Patentee:  J.P.  Foulks 

Date  of  Patent:  6/15/1874 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  30,  NV4LotlNWy4. 

Patent  No.  '754 

Patentee:  Joseph  N.  Wallace 

Date  of  Patent:  6/3/1874 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 
Sec.  19,  S'/i  Lot  2  SWy4,  S'/2  Lot  3  SWy4. 
Patent  No.  *1070 
Patentee:  John  P.  Foulks 
Date  of  Patent:  4/21/1877 
Grant:  I.I. 
T.  19  N.,  R.  18  E. 
Sec.  19,  S'/4LotlSWy4. 
Patent  No.  *977 
Patentee:  Henry  C.  Hunken 
Date  of  Patent:  12/20/1875 
Grant:  U. 
T.  19  N.,  R.  18  E. 
Sec.  19,  NV^  Lot  3  SWy4,  S'/i  Lot  3  NWy4. 
Patent  No.  *1820 
Patentee:  Margaret  Foulks 
Date  of  Patent:  5/21/1883 
Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  19,  NW!Lot3NWy4. 
Patent  No.  1828 
Patentee:  W.H.  Young 
Dale  of  Patent:  5/29/1883 
Grant:  M. 
T.  19  N.,  R.  18  E. 
Sec.  19,  Lot  2  NWy4. 
Patent  No.  1066 
Patentee:  Joseph  Jones 
Date  of  Patent:  3/22/1877 
Grant:  I.I. 
T.  19  N.,  R.  18  E. 
Sec.  19,  LotlNWy4. 
Patent  No.  1068 
Patentee:  William  H.  Young 
Date  of  Patent:  3/22/1877 
Grant:  I.I. 
T.  19  N.,  R.  18  E. 
Sec.  18,  Lol3SWy4. 
Patent  No.  *169 
Patentee:  Felix  O'Neil 
Date  of  Patent:  3/4/1870 
Grant:  I.I. 
T.  19  N.,  R.  18  E. 
Sec.  18,  Lot3NWy4. 
Patent  No.  *1857 
Patentee:  Philip  Judkins 
Date  of  Patent:  ^23/1883 
Grant:  I.I. 


T.  19  N.,  R.  18  E. 

Sec.  18,  Sy*  Lot  1  NWy4.  S^A  Lot  2  NWVi. 

Patent  No.  5207 

Patentee:  Philip  Judkins 

Date  of  Patent:  5/12/1904 

Grant:  I.l. 
T.  19  N..  R.  18  E. 

Sec.  6,  Syj  Lot  1  swy4. 

Patent  No.  *772 

Patentee:  William  Merrill 

Date  of  Patent:  7/7/1874 

Grant:  I.I. 
T.  19  N.,  R.  18  E. 

Sec.  6,  SVi  Lot  2  SWV*. 

Patent  No.  '13373 

Patentee:  Hugh  Holstrom 

Date  of  Patent:  2/26/1962 

Grant:  I.I. 
T.  20  N.,  R.  18  E. 

Sec.  30,  Portion  SWV!iSEy4,  Lot  1  SWy4,  Lot 
2  SWy4,  Lot  3  SWy4,  SMs  Lot  3NWy4. 

Patent  No.  '839 

Patentee:  Moritz  Lippman 

Date  of  Patent:  5/20/1875 

Grant:  I.I. 
T.  20  N.,  R.  18  E. 

Sec.  30,  SV4  Lot  1  NWy4,  Lot  2  Nwy4,  Ny2 
Lot3NWy4. 

Patent  No.  '840 

Patentee:  Thomas  K.  Hymers 

Date  of  Patent:  5/20/1875 

Grant:  I.I. 
T.  20  N.,  R.  18  E. 

Sec.  18,  Lot  7. 

Patent  No.  '13343 

Patentee:  Chris,  Martin  &  Sophus 
Mortensen 

Date  of  Patent:  3/13/1961 

Grant:  I.I.  1 

T.  20  N.,  R.  18  E.  I 

Sec.  6,  Lot5NWy4. 

Patent  No.  '2810 

Patentee:  John  H.  Merritf 

Date  of  Patent:  12/31/1888 

Grant:  I.I. 
T.  21  N.,  R.  18  E. 

Sec.  30,  Lots  1  and  2,  SEy4NWy4. 

NEy4Swy4. 

Patent  No.  '737 

Patentee:  George  W.  Browne 

Date  of  Patent:  4/25/1874 

Grant:  I.I.  | 

T.  21  N.,  R.  18  E.  I 

Sec.  30,  NEy4NWy4. 

Patent  No.  '995 

Patentee:  John  N.  Pine 

Date  of  Patent:  4/4/1876 

Grant:  I.I. 
T.  13  N.,  R.  18  E. 

Sec.  35,  Portion  NWV4,  Portion  SWy4NEy4. 

Patent  No.  485 

Patentee:  Caroline  M.  Lapham 

Date  of  Patent:  10/7/1872 

Grant:  I.I. 
T.  13  N.,  R.  18  E. 

Sec.  34,  swy4Nwy4,  NEy4Swy4, 

Sec.  33,  NV4SEy4,  SWy4SEy4,  SEV*NE'A. 
Patent  No.  427 

Patentee:  Freeman  McComber 
Date  of  Patent:  5/2/1872 
Grant:  I.I. 
T.  13  N.,  R.  18  E. 
Sec.  33,  SEy4SEy4. 
Sec.  34,  SEy4SWy4. 
Patent  No.  852 
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Patentee:  Ellen  D.  McComber 

Date  of  Patent:  5/25/1875 

Grant:  I.I. 
T.  13  N.,  R.  18  E. 

Sec.  34,  W'/2SWy4. 

Patent  No.  852 

Patentee:  Freeman  McComber 

Date  of  Patent:  5/25/1875 

Grant:  I.I. 
T.  13  N..  R.  18  E. 

Sec.  34,  SEV4, 

Sec.  35,  WV4SWy«. 

Patent  No.  456 

Patentee:  Ellen  D.  McComber 

Date  of  Patent:  5/25/1875 

Grant:  I.I. 
T.  13N.,  R.  18E. 

Sec.  26,  Lot  5, 

Sec.  27,  Portion  SEV4SEV4, 

Sec.  35,  Portion  NWV4NWV4, 

Sec.  34.  SEV4NWV4,  SV2NEy4. 

Patent  No.  59 

Patentee:  W.W.  Lapham 

Date  of  Patent:  6/26/1869 

Grant:  I.I. 
T.  13  N..  R.  18  E. 

Sec.  33,  SWy4SWy4. 

Patent  No.  2841 

Patentee:  William  S.  Bliss 

Date  of  Patent:  4/9/1889 

Grant:  I.I. 
T.  13N.,  R.  18E. 

Sec.  36,  Portion  Sy2SWy4. 

Patent  No.  1331 

Patentee:  George  F.  Mills 

Date  of  Patent:  8/6/1879 

Grant:  16  &  36 
T.  12  N.,  R.  19  E. 

Sec.  36,  Portion  NEy4SEy4. 

Patent  No.  3260 

Patentee:  John  Baldwin 

Date  of  Patent:  6/7/1892 

Grant:  2M 
T.  12  N.,  R.  19  E. 

Sec.  36,  Portion  NWV4NVVV4,  Portion 
SEy4NWy4. 

Patent  No.  9321 

Patentee:  Harrison  Berry 

Date  of  Patent:  9/18/1919 

Grant:  2M 
T.  12  N..  R.  19  E. 

Sec.  36,  SWV4NWy4. 

Patent  No.  566 

Patentee:  William  W.  Wyatt 

Date  of  Patent:  5/28/1873 

Grant:  16  &  36 
T.  12  N.,  R.  19  E. 

Sec.  26,  Portion  SEy4SEy4. 

Patent  No.  9322 

Patentee:  George  H.  Fay 

Date  of  Patent:  9/18/1919 

Grant:  U. 
T.  12N..  R.  19E. 

Sec.  26.  Wy2SWV4. 

Patent  No.  818 

Patentee:  ]ames  Hannum 

Date  of  Patent:  3/19/1875 

Grant:  I.I. 
T.  12  N.,  R.  19  E. 

Sec.  27,  Lot7NWV4. 

Patent  No.  7867 

Patentee:  Christina  S.  Speck 

Date  of  Patent:  11/24/1914 

Grant;  2M 
T.  12  N.,  R.  19  E. 

Sec.  22,  Portion  SWV4SEV4. 


Patent  No.  7878 

Patentee:  Chris  Beck 

Date  of  Patent:  12/3/1914 

Grant:  2M 
T  12  N.,  R.  19  E. 

Sec.  22,  portion  SWy4NWy4. 

Patent  No.  4181 

Patentee:  Benjamin  Palmer 

Date  of  Patent:  2/3/1900 

Grant:  2M. 
T  12  N.,  R.  19  E.,  Lot  7 

Sec.  21 

Patent  No.  3587 

Patentee:  Alexander  Scossa 

Date  of  Patent:  9/7/1895 

Grant:  2M-C. 
T  12  N,.  R.  19  E. 

Sec.  21,  SEV4NEV4,  Lot  8  NEV4. 

Patent  No.  12537 

Patentee:  W.F.  Dressier 

Date  of  Patent:  6/7/1950 

Grant:  LI.  2M. 
T  12  N.,  R.  19  E. 

Sec.  21,  portion  NEy4NEy4. 

Patent  No.  9381 

Patentee:  Frank  E.  Brockliss 

Date  of  Patent:  11/28/1919 

Grant:  I.I. 
T  12  N.,  R.  19  E. 

Sec.  21,  NWy4NEy4, 

Sec.  16,  portion  SEy4SWV4,  portion 

swy4SEy4. 

Patent  No.  3232 

Patentee:  Wilhelm  Dangberg 

Date  of  Patent:  5/4/1892 

Grant:  2M. 
T  12  N..  R.  19  E. 

Sec.  16.  SWy4SWV4,  portion  NV4SWy4. 

Patent  No.  *250 

Patentee:  David  Jones 

Date  of  Patent:  5/28/1870 

Grant:  16  &  36. 
T  11  N..  R.  20  E. 

Sec.  8,  portion  EV^NEy4,  EV4SWy4. 

Patent  No.  787 

Patentee:  Abial  S.  Berry 

Date  of  Patent:  11/6/1874 

Grant:  LI. 
T  11  N.,  R.  20  E. 

Sec.  8,  NWy4NWy4. 

Patent  No.  788 

Patentee:  Patrick  Higgins 

Date  of  Patent:  11/6/1874 

Grant:  LI. 
T  11  N.,  R.  20  E. 

Sec.  8,  SWV4NWy4,  NWy4SWy4. 

Patent  No.  801 

Patentee:  William  Salge 

Date  of  Patent:  1/25/1875 

Grant:  LI. 
T  11  N..  R.  20  E. 

Sec.  8,  fractional  portion  SWy4SWy4. 

Patent  No.  4913 

Patentee:  Dierich  Panning 

Date  of  Patent:  12/13/1902 

Grant:  LI. 
T  11  N.,  R.  20  E. 

Sec.  8,  portion  Ey2NEy4. 

Patent  No.  5947 

Patentee:  Luigi  DeLuchi 

Date  of  Patent:  6/7/1907 

Grant:  2M. 
T  11  N.,  R.  20  E. 

Sec.  7,  lot4,  NWy4NEy4. 

Patent  No.  175 

Patentee:  Harriet  Woodford 


Date  of  Patent:  3/11/1870 

Grant:  LI. 
T  11  N.,  R.  20  E. 

Sec.  7.  lot  1.2  4  3.  NWy4. 

Patent  No.  1018 

Patentee:  Henry  Neddenreip 

Date  of  Patent:  7/26/1876 

Grant:  LI. 
T  11  N..  R.  20  E. 

Sec.  6,  Lot  9,  SEV4. 

Patent  No.  2923 

Patentee:  Theodor  Tillman 

Date  of  Patent:  5/23/1890 

Grant:  2M. 
T  11  N..  R.  20  E. 

Sec.  6,  SWVi. 

Patent  No.  302 

Patentee:  Anthony  Derrick 

Date  of  Patent:  12/6/1870 

Grant:  LI. 
T  11  N.,  R.  20  E. 

Sec.6,  W%NWy4. 

Patent  No.  62 

Patentee:  W.H.  Smith 

Date  of  Patent:  6/28/1869 

Grant:  LI. 
T  11  N..  R.  20  E. 

Sec.  25,  portion  WV4NWy4,  lot  4. 

Patent  No.  3944 

Patentee:  Elihu  J.  Kelley 

Date  of  Patent:  11/1/1896 

Grant:  2M. 
T  11  N.,  R.  20  E. 

Sec.  28.  lot  la 

Patent  No.  3945 

Patentee:  Seth  Kelley 

Date  of  Patent:  11/1/1898 

Grant:  2M. 
TllN.,  R.  20E. 

Sec.  23,  portion  SWy4SEy4. 

Patent  No.  8940 

Patentee:  Fritz  Elges 

Date  of  Patent:  12/8/1917 

Grant:  2M. 
T  11  N.,  R.  20  E. 

Sec.  23,  portion  EViSWy4. 

Patent  No.  8944 

Patentee:  George  Springmeyer 

Date  of  Patent:  12/8/1917 

Grant:  2M. 
T  11  N.,  R.  20  E. 

Sec.  23,  portion  SWy4NWy4. 

Patent  No.  5636 

Patentee:  George  Soule 

Date  of  Patent:  3/22/1906 

Grant:  2M-C. 
T  11  N.,  R.  20  E. 

Sec.  22,  lot  14, 

Sec.  15,  portion  SEy4SWy4. 

Patent  No.  3755 

Patentee:  George  W.  Gallaner 

Date  of  Patent:  10/6/1897 

Grant:  2M. 
T  11  N.,  R.  20  E. 

Sec.  15,  portion  lot  2,  SWV4. 

Patent  No.  4145 

Patentee:  William  H.  Harley 

Date  of  Patent:  11/10/1899 

Grant:  2M. 
T  10  N.,  R.  21  E. 

Sec.  25.  portion  NEy4NEy4. 

Patent  No.  12285 

Patentee:  James  &  Ida  Compston 

Date  of  Patent:  9/19/1947 

Grant:  2M. 
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T  10  N.,  R.  21  E. 
Sec.  24,  portion  lot  1.  SWV*. 
Sec.  23,  lots  1,  2,  &  3,  portion  SEy4NEy4. 

Patent  No.  8482 

Patentee:  Len  Derridc 

Date  of  Patent:  11/27/1916 

Grant:  2M. 
T  10  N.,  R.  21  E. 

Sec.  6,  lot  1,  NE»/4. 

Patent  No.  4450 

Patentee:  Mathias  A.  facobsen 

Date  of  Patent:  3/5/1901 

Grant:  2M. 
T 11  N.,  R.  21  E. 

Sec.  31,  portion  NWV4SEy4,  portion  lot  6, 
SEy4. 

Patent  No.  4121 

Patentee:  Bamey  Riley 

Date  of  Patent  10/2/1899 

Grant:  2M. 
T.  9  N.,  R.  22  E. 

Sec.  24,  portion  6. 

Patent  No.  12850, 

Patentee:  Vemba  W.  Pitts 

Dale  of  Patent:  4/19/1951 

Grant:  2M. 
T.  9  N.,  R.  22  E. 

Sec.  24,  portion  lots  1,  2,  3,  4  &  S. 

Sec.  13,  portion  SWWi  fractional  quarter, 
portion  S^4NEy4, 

Sec.  14,  portion  bts  2,  3,  4  &  S. 

Patent  No.  2142, 

Patentee:  John  P.  Marshal 

Date  of  Patent:  8/20/1884 

Grant:  2M. 
T.  9  N.,  R.  22  E. 

Sec.  14,  portion,  NEV4NWV4. 

Patent  No.  2020 

Patentee:  Richard  Kirman 

Date  of  Patent:  1/4/1884 

Grant:  2M. 
T.  9  N.,  R.  22  E. 

Sec.  14,  portion  lot  1, 

Sec.  15,  portion  lot  1. 

Patent  No.  2284 

Patentee:  Alfred  P.  Pike 

Date  of  Patent:  2/19/1885 

Grant:  2M,  Indemnity. 
T.  9  N..  R.  22  E. 

Sec.  11.  portion  SW%SW%. 

Sec.  10,  portion  lots  8*7.  SE%,  portion 

NEy4SEy4. 

Patent  No.  2011 

Patentee:  Barbara  A.  Lancaster 

Date  of  Patent:  J2/12/1883 

Grant:  2M. 
T.  9  N..  R.  22  E. 

Sec.  10,  portion  lot  4,  portion  lot  S. 

Patent  No.  2008 

Patentee:  H.  H.  Lancaster 

Date  of  Patent:  12/12/1883 

Grant:  2M. 
T.  9  N.,  R.  22  E. 

Sec.  10,  portion  lot  3. 

Patent  No.  2009 

Patentee:  G.  W.  Stout 

Date  of  Patent:  12/12/1883 

Grant:  2M. 
T.  9  N.,  R.  22  E. 

Sec.  4,  portion  lots  4  &  5, 

Sec.  5,  portion  lot  3. 

Patent  No.  8494 

Patentee:  Tremnor  Coffin 

Date  of  Patent:  11/27/1916 

Grant:  2M. 
T.  9  N.,  R.  22  E. 


Sec.  5,  portion  lot  1  NE'/4 

Patent  No.  8489 

Patentee:  William  Bender 

Date  of  Patent:  11/27/1916 

Grant:  2M. 
T.  10  N.,  R.  22  E. 

Sec.  32,  portion  NW'/4NWV4. 

Patent  No.  8*79 

Patentee:  Andrew  S.  Bryant 

Date  of  Patent  11/27/1916 

Grant:  2M. 
T.  9  N.,  R.  23  E. 

Sec.  30,  portion  lots  1,  2,  4  &  4,  portion 

Nwy4NEy4. 

Patent  No.  8474 

Patentee:  Joseph  Piatt 

Date  of  Patent;  11/27/1916 

Grant:  2M. 
T.  9  N.,  R.  23  E. 

Sec.  19,  portion  SWy4. 

Patent  No.  8468 

Patentee:  Ezekiel  Edgecomb 

Date  of  Patent:  11/27/1916 

Grant:  2M. 
T.  7  N.,  R.  25  E. 

Sec.  35.  portion  NEy4SWy4. 

Patent  No.  2159 

Patentee:  Geoi^e  A.  Green 

Date  of  Patent:  9/19/1884 

Grant  l.L 

Lands  patented  by  the  State  of  California 
which  now  are  within  the  boundaries  of  the 
State  of  Nevada: 

T.  1  N..  R.  31  E. 

Sec.  12,  portion  SWy4NWy4. 

Patent  No.  Ind  £042 

Patentee:  Oliver  Bertrand 

Date  of  Patent:  10/27/1900 

Grant:  Lieu. 
T.  4  N.,  R.  36  E. 

Sec.  36,  portion. 

Patent  No.  Sac.  4727 

Patentee:  George  B.  and  Gertrude  Moss 

Date  of  Patent:  11/02/1950 

Grant:  16  &  36. 
T.  5  S.,  R.  37  E. 

Sec.  5,  portion  tr.  39. 

Patent  No.  Ind.  3563 

Patentee:  Robert  C.  Allen 

Date  of  Patent:  9/6/1923 

Grant:  Lieu. 
T.  5  S.,  R.  37  E. 

Sec.  16,  portion  NEy4NEy4NEy4. 

Patent  No.  Ind.  3141 

Patentee:  James  A.  Little 

Date  of  Patent:  J/22/1912 

Grant:  16  &  36. 
T.  5  N.,  R.  28  E., 

Sec.  32.  portion  SWy4SWy4. 

Patent  No.  Ind.  S440 

Patentee:  Edward  Rondel 

Date  of  Patent:  6/2/1922 

Grant:  Lieu. 

For  illustrative  purposes  maps  (using 
the  Department  of  the  Interior.  Bureau  of 
Land  Management  Master  Title  PlatsJ 
and  the  above  listed  patents  or 
conveyances  are  available  for  public 
inspection  with  the  State  Directors  of 
the  Bureau  of  Land  Management. 
Department  of  the  Interior,  in  California 
and  Nevada,  and  with  the  State  Lands 


AdministratOT  of  Nevada  and  State 
Lands  Commissioner  of  California. 
Sharon  N.  Janis, 

Chief,  Branch  of  Adjudication  ^Records. 
[FR  Doc.  86-26193  Filed  11-19-86;  8:45  ara] 

BILUNQ  CODE  43MM0-M 


[MT-030-07-4410-09] 

Montana;  Dickinson  District  Advisory 
Council;  Meeting 

agency:  Bureau  of  Land  Management, 
Dickinson  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 


summary:  The  district  advisory  council 
for  the  Bureau  of  Ltnd  Management's 
Dickinson  District  will  meet  December 
19, 1986,  in  Dickinson.  North  Dakota. 

Two  major  topics  will  be  discussed  at 
the  council  meeting:  alternative 
management  proposals  and  expected 
environmental  impacts  presented  in  the 
Draft  North  Dakota  Resource 
Management  Plan,  and  proposed 
changes  to  the  Federal  coal  management 
regulations. 

The  council  is  chartered  by  the 
Secretary  of  Interior  to  give  citizen 
advice  to  the  Dickioson  District 
Manager  regarding  planning  and 
management  of  public  lands  and 
resources. 

The  meeting  is  open  to  the  pubhc,  and 
members  of  the  puhdic  will  be  given  the 
opportimity  to  make  statements  before 
the  Council.  Personi  wishing  to  submit  a 
written  statement  to  the  Council  should 
send  it  to  the  Dickinson  District 
Manager. 

Location.  Date,  aad  Time;  December 
19. 1986.  from  8;30  A.M.  to 
approximately  3:00  P.M.  Mountain 
Standard  Time,  Conference  Room, 
Bureau  of  Land  Management  202  East 
Villard.  Dickinson,  North  Dakota. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  F.  Krech.  District  Manager;  P.O. 
Box  1229,  Dickinsoa  North  Dakota 
58602;  Telephone  (7mj  225-9148. 
William  F.  Krech, 

District  Manager. 

[FR  Doc.  86-26197  Filed  11-19-88;  8:45  amj 

BILUNQ  COOE  4310-ON-M 


[  UT-040-06-4830- 1 2  ] 

Utah;  Cedar  City  District  Advisory 
Council;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463,  that  a  meeting  of  the 
Cedar  City  District  Advisory  Council 
will  be  held  December  11. 1986. 

The  meeting  will  begin  at  9:30  a.m.  in 
the  BLM  office  at  176  East  DL  Sergent 


*■   I  '   ■    * 
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Drive,  Cedar  City,  Utah.  The  agenda  will 
include:  update  on  several  lands  and 
mineral  issues  that  the  council  has 
previously  addressed,  follow-up  on  the 
Escalante  RAMP  discussion  of  last 
meeting,  land  sale  request  in  the  Beaver 
County  area,  ORV  designations, 
Christmas  tree  sales  and  trespass,  and  a 
discussion  on  the  preplanning  effort 
currently  underway  in  the  Dixie 
Resource  Area. 

All  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  at  9:45  a.m.  or 
submit  written  comments  for  the 
councils  consideration.  Anyone  wishing 
to  make  an  oral  statement  must  notify 
the  District  Manager,  176  East  DL 
Sargent  Drive,  Cedar  City,  Utah  84720 
by  Dec.  8, 1986.  Depending  on  the 
number  of  persons  wishing  to  make  a 
statement,  a  per  person  time  limit  may 
be  established  by  the  District  Manager 
or  Council  Chairman. 

Dated:  November  13. 1986. 
Morgan  S.  Jensen, 

District  Manager. 

[FR  Doc.  86-26196  Filed  11-1^-86:  8:45  am) 

BILLING  CODE  431(M>0-M 


Alaska;  Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48734-AM  has  been  received 
covering  the  following  lands: 

Copper  River  Meridian,  Alaska 
T.  4  S.,  R.  2  E., 

Sec.29.  SV^NW'/*. 
(60  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  June  1, 1985, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48734-AM  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  September  1, 1985,  subject  to 
the  terms  and  conditions  cited  above. 

Dated:  November  12. 1986. 
Kay  F.  Klelka, 

Acting  Chief.  Branch  of  Mineral  Adjudication. 
[FR  Doc.  86-26198  Filed  11-19-86;  8:45  am) 
BILUNG  CODE  4310-S4-M 


IWY920  07  4121-14;  Coal  Lease  Application 
W-100441] 

Blacic  Butte  Coal  Co.  Emergency  By- 
Pass;  Coal  Lease  Application  W- 
100441 

At  2:00  p.m.,  December  17. 1986,  an 
authorized  officer  of  the  Bureau  of  Land 
Management,  Wyoming  State  Office  will 
offer  the  following  described  lands  for 
competitive  lease  by  sealed  bid  to  the 
qualified  bidder  submitting  the  highest 
cash  amount  per  acre,  or  fraction 
thereof,  in  accordance  with  the 
provisions  of  the  Mineral  Leasing  Act  of 
1920.  as  amended  (30  U.S.C.  181  et  seq.). 
No  bid  will  be  considered  which  is  less 
than  $100  per  acre  and  bids  should  be 
formulated  on  the  basis  of  1,218  acres. 
The  minimum  bid  is  not  intended  to 
represent  fair  market  value. 

Coal  offered:  The  coal  resource  to  be 
offered  consists  of  all  the  recoverable 
coal  in  the  following  described  lands 
located  in  Sweetwater  County, 
Wyoming: 

T.  19  N..  R.  100  W.,  6th  P.  M.,  WY 
Sec.  12:  All; 
Sec.  24:  WV4EVi.  WMt; 
Sec.  26:  Lots  4,  5. 

Containing  1,217.98  acres. 

The  estimated  total  recoverable 
reserves  are  11.7  million  tons  with  the 
following  estimated  coal  quality:  BTU — 
9,313/lb;  Sulphur— .26  percent;  Ash— 
6.71  percent;  Moisture — 21.74  percent. 
The  coal  is  classiBed  as  subbituminous. 
The  above  described  lands  lie  within  the 
Rock  Springs  Known  Coal  Leasing  Area 
in  Sweetwater  County,  Wyoming  and 
contain  three  mineable  coal  seams 
averaging  between  4.5  feet  and  29  feet  in 
thickness.  The  report  indicating 
demonstrated  in-place  and  recoverable 
reserves  by  coal  seam  is  available  for 
public  review  in  case  file  W-100441. 

Rental  and  Royalty 

A  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3.00  per  acre  and  a 
royalty  payable  to  the  United  States  of 
12.5  percent  of  the  value  of  coal 
produced  by  strip  or  auger  mining 
methods  and  8.0  percent  of  the  value  of 
coal  produced  by  underground  mining 
methods.  The  value  of  the  coal  shall  be 
determined  in  accordance  with  43  CFR 
3485.2. 

Advance  Royalty 

Upon  request  by  the  lessee,  the 
authorized  officer  may  accept,  for  a  total 
of  not  more  than  10  years,  the  payment 
of  advance  royalties  in  lieu  of  the 
condition  of  continued  operation, 
consistent  with  the  regulations.  The 
advance  royalty  shall  be  based  on  a 


percent  of  the  value  of  a  minimum 
number  of  tons  determined  in  the 
manner  established  by  the  advance 
royalty  regulations  in  effect  at  the  time 
the  lessee  requests  approval  to  pay 
advance  royalties  in  lieu  of  continued 
operation. 

Where  and  When  To  Submit  Bids 

Sealed  bids  must  be  submitted  on  or 
before  1:00  p.m..  December  17. 1986,  to 
the  Wyoming  State  Office,  2515  Warren 
Avenue,  Cheyenne.  Wyoming  82001. 
Sealed  bids  received  after  the  hour 
specified  will  not  be  considered.  The 
envelope  used  for  the  sealed  bid  should 
be  plaiiily  marked  that  it  is  not  to  be 
opened  before  the  hour  and  date  of  the 
sale  and  should  show  that  the  bid  is  for 
coal  lease  W-100441.  Sealed  bids  may 
not  be  modified  or  withdrawn  unless  the 
modification  or  withdrawal  is  received 
before  1:00  p.m.,  December  16, 1986,  at 
the  above  address. 

Sealed  Bidding  Requirements 

No  specific  form  of  sealed  bid  is 
required.  However,  all  bids  must  show 
the  amount  bid  per  acre,  the  total 
amount  bid.  the  amount  submitted  with 
the  bid,  and  must  be  signed  by  the 
bidder  or  a  person  authorized  to  act  for 
the  bidder.  Each  sealed  bid  must  be 
accompanied  by  the  following: 

1.  A  bid  deposit  of  one-fifth  of  the 
amount  bid  in  cash,  cashier's  check, 
certified  check,  bank  draft,  money  order, 
certificate  of  bidding  rights,  or  personal 
check  made  payable  to  the  order  of  the 
Bureau  of  Land  Management. 

2.  A  statement  over  the  bidder's  own 
signature  with  respect  to  citizenship  and 
interests  held,  similar  to  that  prescribed 
in  43  CFR  Part  3472  and  a  statement  as 
to  the  sole  party  in  interest  as  specified 
in  43  CFR  3472.2-1.  A  lease  will  not  be 
issued  to  a  bidder  who  holds  or  controls 
more  than  46,080  acres  of  Federal  coal 
leases  in  any  one  state  or  more  than 
100,000  acres  of  Federal  coal  leases  in 
the  United  States. 

3.  A  completed  and  signed  Form  1140- 
6,  Independent  Price  Determination 
Certificate,  to  the  e^ect  that  the  bid  was 
arrived  at  by  the  bidder  independently 
and  was  tendered  without  collusion 
with  any  other  bidder. 

Bidders  are  warned  against  violation 
of  section  1860,  Title  18,  U.S.C. 
prohibiting  unlawful  combination  or 
intimidation  of  bidders. 

Bid  Opening 

At  2:00  p.m..  December  17, 1986.  in  the 
conference  room,  third  floor,  2515 
Warren  Avenue,  Cheyenne,  Wyoming, 
the  authorized  officer  will  open  and  read 
all  the  sealed  bids.  If  identical  bids  are 
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received  for  the  tract,  the  tying  high 
bidders  will  be  asked  to  submit  follow- 
up  sealed  bids  until  a  high  bid  is 
received.  An  apparent  high  bidder 
submitting  a  tie-breaking  sealed  bid 
shall  tender,  at  the  close  of  the  sale,  any 
additional  amoimt  necessary  to  bring 
the  amount  submitted  with  the  original 
bid  up  to  one-fifth  of  the  final  bid.  The 
highest  bid  will  be  announced  and  the 
successful  high  bidder  will  be  formally 
notified  in  writing  after  the  State 
Director  has  made  his  determination. 
The  Department  of  the  Interior  reserves 
the  right  to  offer  the  lease  to  the  next 
hi^est  qualified  bidder  if  the  successful 
bidder  fails  to  obtain  the  lease  for  any 
reason.  If  any  bid  is  rejected,  the  deposit 
made  on  the  day  of  the  sale  will  be 
returned. 

Consultatioa  With  the  Attorney  General 

In  accordance  with  the  Federal  Coal 
Leasing  Amendments  Act  of  1978,  and 
the  implementing  regulations  43  CFR 
3422.3-4.  the  successful  bidder  and 
prospective  lessee  will  be  required  to 
disclose  the  nature  and  extent  of  its  coal 
holdings  to  the  Department  of  Justice 
prior  to  lease  issuance.  The  Department 
of  Justice  has  devised  a  reporting  form 
for  the  submission  of  this  information 
and  will  not  accept  the  data  in  any  other 
form.  To  insure  the  confidentiality  of  the 
information  submitted,  the  successful 
bidder  is  required  to  furnish  the  data  in 
a  separate  envelope  which  has  been 
clearly  marked  to  show  its  contents. 
Information  of  the  prospective  lessee's 
non-coal-related  holdings  is  not 
required.  The  lease  will  not  issue  until 
30  days  after  this  information  has  been 
received  by  the  Attorney  General  or  the 
Attorney  General  notifies  the  authorized 
officer  that  lease  issuance  would  not 
create  or  maintain  a  situation 
inconsistent  with  the  antitrust  laws, 
whichever  comes  first. 

Defened  Bonus 

Payment  of  the  bonus  bid  shall  be  on 
a  deferred  basis.  One-fifth  of  the  bonus 
will  be  payable  on  the  day  of  the  sale. 
The  balance  shall  be  paid  in  equal 
annual  installments  due  and  payable  on 
the  first  four  anniversary  dates  of  the 
lease.  If  the  lease  is  relinquished  or 
otherwise  terminated,  the  unpaid 
remainder  of  the  bid  shall  be 
immediately  payable  to  the  United 
States. 

Requirements  for  Mining  and 
Reclamation  Plan  Approval 

Mining  of  the  coal  and  reclamation  of 
the  lands  will  be  done  in  accordance 
with  an  approved  mining  plan  and 
reclamation  plan  which  must  be 
developed  to  meet  the  requirements  of 


(1)  the  lease.  (2)  48  CFR  Part  3460  and 
Chapter  VII  of  Tide  30  of  the  Code  of 
Federal  Regulations  and  (3)  Wyoming 
Environmental  Quality  Act  and 
Wyoming  Land  Quality  Rules  and 
Regulations  as  included  in  the  State- 
Federal  cooperative  agreement. 

Lease  Issuance  Requirements 

Prior  to  the  issuance  of  a  lease,  the 
successful  bidder  will  be  required  to 
furnish  the  following: 

1.  First  year's  rental  in  the  amount  of 
$3,654.00. 

2.  The  cost  of  advertising  the  sales 
notice  in  a  local  newspaper. 

3.  A  lease  bond  in  an  amoimt 
sufficient  to  cover  all  regular 
requirements  and  the  deferred  bonus. 
The  successful  bidder  will  be  notified  in 
writing  of  the  amount  required.  The 
lease  bond  will  be  reviewed  when 
production  begins  and  as  the  balance  of 
bonus  bid  declines  and  will  be  adjusted 
accordingly. 

4.  The  information  required  for 
antitrust  review.  (See  Consultation  with 
the  Attorney  General  paragraph.) 

5.  Four  executed  copies  of  the  lease 
form. 

Lease  Form  and  Stipulations 

The  attention  of  all  prospective 
bidders  is  directed  to  the  attached  copy 
of  the  proposed  coal  lease  and 
stipulations.  ■ 

Hiilaiy  A.  Oden,       | 
State  Director. 
[FR  Doc.  86-26150  FUed  11-19-S6:  8:45  am] 
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IWY920  07  4121-14] 

Wyoming;  Coal  Lease  Offering  by 
Sealed  Bid 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Wyoming 
State  Office,  2515  Warren  Avenue, 
Cheyenne,  Wyoming  82001.  Notice  is 
hereby  given  that  certain  coal  resources 
in  the  lands  hereinafter  described, 
located  in  Sweetwater  County, 
Wyoming  will  be  offered  for  competitive 
lease  by  sealed  bid.  This  offering  is 
being  made  as  a  result  of  an  emergency 
by-pass  coal  lease  application  filed  by 
the  Black  Butte  Coal  Company  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq).  The  sale 
will  be  held  at  ZJOO  p.m.,  December  17. 
1988,  in  the  third  floor  conference  room 
at  the  above  address. 

Processing  of  the  Black  Butte 
emergency  lease  application  and  the 
related  amendment  to  the  Salt  Wells 
Management  Framework  Plan  have 


been  completed.  This  includes  an 
environmental  assessment  (EA]  of  the 
proposed  coal  development  and  plan 
amendment.  The  resuks  of  these 
activities  were  a  finding  of  no  significant 
environmental  impacts  from  the 
proposed  coal  development,  the 
amended  planning  decision  that  the 
Federal  coal  lands  involved  are 
acceptable  for  further  leasing 
consideration  and  the  decision  to  offer 
the  Federal  coal  resources  for  \eaae.  The 
emergency  lease/plan  amendment  EA 
and  Record  of  Decision,  including 
mitigation  requirements,  are  on  file  in 
the  Wyoming  State  Office. 

This  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid  meets 
the  fair  market  value  determination  of 
the  tract.  The  minimum  bid  is  $100  per 
acre.  No  bid  less  than  $100  per  acre  will 
be  considered.  The  minimum  bid  is  not 
intended  to  represent  fair  market  value. 
The  fair  market  value  will  be 
determined  by  the  Authorized  Officer 
after  the  sale.  Sealed  bids  must  be 
submitted  on  or  before  1:00  p.m., 
December  17, 1988,  to  the  Wyoming 
State  Office,  2515  Warren  Avenue, 
Cheyenne.  Wyoming  82001.  Bids 
received  after  that  time  will  not  be 
considered. 

Coal  Offered 

The  coal  resource  to  be  offered 
consists  of  all  the  recoverable  coal  in 
the  following  described  lands  located  in 
Sweetwater  County,  Wyoming: 

T.  19  N.,  R.  100  W..  6th  P.1H.,  WY. 
Sec.  12:  All; 
Sec.  24:  WViE'A.  W%; 
Sec.  26:  Lots  4,  5. 

The  1.217.98  acre  tract  contains  an 
estimated  11.7  million  tone  of  recoverable 
coal  with  the  {bllowing  Mtimated  c»al 
quality:  BTU— a313/lb.;  Skilphuiv— .28  percent; 
Ash— 6.71  percent  Moisture— 21.74  percenL 
The  coal  is  classified  as  snbbituminoua. 

Rental  and  Royalty      i 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of 
annual  rental  of  $3.00  per  acre  and  a 
royalty  payable  to  the  United  States  of 
12.5  percent  of  the  value  of  coal 
produced  by  strip  or  auger  mining 
methods  and  8.0  perceat  of  the  value  of 
coal  produced  by  underground  mining 
methods. 


Deferred  Bonus 

Payment  of  the  bonus  bid  for  this 
lease  shall  be  on  a  deferred  basis.  One- 
fifth  of  the  bonus  will  be  payable  on  the 
day  of  the  sale.  The  balance  shall  be 
paid  in  equal  annual  installments  due 
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and  payable  on  the  fint  four 
anniversary  dates  of  the  lease. 

Notice  of  Availability 

Bidding  instructions  for  the  offered 
tract  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  Copies  of  the 
Statement  and  of  the  proposed  coal 
lease  are  available  at  the  Wyoming 
State  Office.  Case  fUe  documents  are 
also  available  at  that  office  for  public 
inspection.  Coal  resouccc  infomation 
pertaiaiog  to  this  tract  is  also  available 
for  public  inspection  in  the  Rock  Springs 
District  Office.  Highway  191  North.  Rock 
Springs,  Wyoming  82902. 

Hillary  A.  Oden, 

State  Director. 

|FR  Doc.  86-28149  Filed  11-19-88;  HAS  am] 

BUAJNG  COOE  4310-10-M 


Arizona  and  California;  Tamporary 

Closura  of  Salacted  PiiUe  Landa  in  La 

Paz  County.  AZ.  and  San  Beraardbxk 
County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Temporary  closm«  of  selected 
public  lands  in  La  Paz  County,  Arizona, 
and  San  Bernardino  County,  Csbfomia, 
during  the  operation  of  the  19S7  SCCHIE 
Parker  400  og-road  vehicle  race. 

suMMMiv:  The  District  Managers  of  the 
Yuma  District  the  California  Desert 
District  and  the  nioenix  District  jointly 
announce  the  temporary  closure  of 
selected  public  land*  under  tlwir 
respective  administration.  This  action  is 
being  taken  to  provide  forpoUic  safety 
and  prevent  nnaecessary  enviionaeBtal 
degradation  during  &e  ofEidal  permitted 
running  of  the  1987  SOOREPariccr  400 
off-road  vehicle  race 

EFFECTWE  DATES:  Januaiy  28, 1987, 
through  February  1, 1987. 

FOR  FUNTHER  MFOMMTWN  CONTACT: 
Jerry  L  Page.  Supervisory  Natural 
Resovee  Specialist  Havasu  Resoarce 
Area,  3189  Sweetwater  Avwine.  Lake 
Havasa  Gty,  Arizona  86403,  (802)  855- 
8017;  Robert  W.  Schneider,  Resource 
Protection  Chief,  Needle*  Resoarce 
Area,  901  TUrd  Street,  Needles, 
California  92363,  (819)  326-3860;  or  Mike 
Feeney,  Natural  Resoarce  ^iecia)»t 
Lower  GHa  Resovcc  Axea.  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027,(802)863-6711. 

swPimKEHTMmr  mramMTiON:  Specific 
restrictions  and  closure  periods  are  as 

follows: 


Calif omia  Loop 

1.  The  entire  course  is  closed  to  public 
vehicle  use  from  6  a-nu,  Thursday, 
January  29, 1087,  to  6  p.m.  Sunday. 
February  1, 1987  (PSTJ. 

2.  Between  noon.  Friday,  January  30, 
1987.  and  3  p.m..  Saturday,  January  31, 
1987  (PST).  vdudes  are  prolnbited 
within  1  mile  of  either  side  of  existmg 
roads  making  up  the  California  Loop  of 
the  officially  approved  course.  Access 
routes  leading  to  the  course  are  also 
closed.  All  closed  routes  will  be  posted 
throughout  the  closure  period. 

3.  Spectator  viewing  is  limited  to  four 
designated  spectator  areas  located  at 

a.  Start/Finish  area  (approximately  5 
miles  east  of  Vidal  Junction  off  State 
Route  62). 

b.  Vidal  Junction  (approximately  2 
miles  north  of  Vidal  Junction  adjacent  to 
U.S.  Highway  95). 

c.  Rice  (approximately  18  miles  west 
of  Vidal  Junction  off  State  Route  62). 

d.  Thunder  Alley  (approximately  25 
miles  west  of  Vidal  Junction  off  Cadiz 
Road). 

Vehicle  travel  or  parking  outside 
these  designated  locations  is  prohibited. 
All  vehicles  operated  within  these  four 
locations  shall  be  legally  registered  for 
street  and  highway  operation. 

4.  The  previously  used  spectator 
viewing  area  located  adjacent  to  U.S. 
Hi^way  95.  approximately  18  miles 
north  of  Vidal  Junction,  is  open  only  to 
official  pitting  activity.  No  spectators 
will  be  allowed  at  this  location. 

5.  Spectators  and  vehicle  paridng 
along  U.S.  Highway  95  is  prohibited. 

8.  All  vehicles  operated  within 
designated  pit  areas  shall  be  legally 
registered  for  street  and  highway 
operation. 

Arizona  Loop 

1-  The  portion  of  the  course  comprised 
of  BLM  roads  and  W83rs  is  closed  to 
puUic  vehicle  use  from  6  ajn., 
Thursday,  January  29. 1987.  to  8  p.m. 
Sunday.  February  1, 1987  (MST). 

2.  Vehicles  are  prohibited  from  the 
following  five  Wilderness  Study  Areas: 

a.  AZ-050-12  (Gibraltar  Mountain) 

b.  AZ-050-14A/B  (Cactus  Plain) 

c.  AZ-050-15A  (Swansea) 

d.  AZ-050-17  (East  Cactus  Plain) 

e.  AZ-050-71  (Buckskin  Mountains) 

3.  The  entire  area  encompassed  by  the 
Arizona  Loop  and  all  areas  within  1  mile 
outside  the  Arizona  Loop  are  closed  to 
vehicles  unless  ottierwise  posted. 
Access  routes  leading  to  the  course  are 
closed  to  vehicles.  AH  closed  routes  will 
be  posted  throughout  the  closure  period. 

4.  Spectator  viewing  is  limited  to  two 
designated  spectator  areas  located  at: 


a.  Arixona  Start/nnisfa  area  (along 
Shea  Road  east  of  Parker.  Arizona). 

b.  Booae  Road  (about  IV^  mile*  north 
of  Bouae.  Arizona). 

Camping  is  allowed  only  in  the  two 
designated  spectator  areas.  Vehicle 
b-avei  at  paridng  oatside  these 
designated  locations  i*  prohibited.  All 
vehicles  opaated  within  these  two 
locatioaa  shaU  be  legalfy  registered  for 
street  and  highway  opetatioa. 

5.  Spectator*  and  vehide  parking 
along  Boaac  RowL,  Sbaa  Road,  and 
Swansea  Road  i*  prohibited  except  for 
the  two  designated  epectalor  area*. 

6.  All  vehicles  operated  witfaiB 
designated  pit  areas  shaH  be  legaUy 
registered  for  street  and  highway 
operation. 

Signs  and  maps  directing  the  public  to 
the  Arizona  and  California  spectator 
areas  will  be  provided  by  the  Bureau  of 
Land  Management  and  the  event 
sponsor. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  States  of 
Arizona  and  California,  or  the  Counties 
of  La  Paz  and  San  Bernardino.  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations.  Operators  of  permitted 
vehicles  shaU  maintain  a  maximum 
speed  limit  of  30  mph  on  aD  BLM  roads 
and  ways.  This  speed  hmit  shall  not 
apply  to  vehicle*  entered  in  the  race 
during  race  day.  Saturday,  January  31, 
1987. 

Authority  for  closure  of  public  lands  is 
found  in  43  CFR  Part  8340.  Subpart  6341; 
43  CFR  Part  8360,  Subpart  8364.1,  and  43 
CFR  Part  8372.  Persons  who  violate  this 
closure  order  are  subject  to  arrest  and. 
upon  conviction,  may  be  fined  not  more 
than  $1,000  and/or  imprisoned  for  not 
more  dian  12  months. 

Dkted:  November  13, 1886. 

I.  DarwJB  SiwH, 

Yuma  District  Manager. 

H.W.  Riecken, 

Acting  Caiifonua  Desert  District  Manager. 

Mariyn  V.  fanes. 

Phoenix  District  Manager. 

[FR  Doc.  86-28147  Filed  11-19-86;  8:45  am] 
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Umitation  of  Vehida  Uaa  on  Four 
Routas  Wittiin  Littie  Picacho  Paak 
Wlidamess  Study  Area  356,  Imperial 
County,  CA 

agency:  Bureau  of  Land  Management 
Interior. 
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ACnON:  Closure  of  four  vehicle  routes  to 
parking  overnight  wayside  parking 
within  Little  Picacho  Peak  Wilderness 
Study  Area  #356.  Imperial  County, 
California. 

SUMMARY:  This  vehicle  route  limitation 
notice  affects  four  vehicle  routes  lying 
within  T.  14  V4  S.,  R.  22  E..  SBM  and  T. 
15  S.,  R.  22  E.,  SBM.  within  the  Little 
Picacho  Peak  Wilderness  Study  Area 
#356.  This  area  is  under  the 
administrative  responsibility  of  the  El 
Centro  Resource  Area,  California  Desert 
District.  Vehicle  use  on  the  affected 
routes  is  hereby  limited  to  day  use  only. 
The  routes  are  closed  to  overnight 
wayside  parking. 

The  area  along  these  routes  is 
receiving  increasing  amounts  of  vehicle- 
based  camping  overflow  from  the 
adjacent  Imperial  Dam  Long-term 
Visitor  Area.  This  use  threatens  to 
impair  the  suitability  of  WSA  #356  if 
allowed  to  continue.  Although  wayside 
camping  along  the  routes  has  previously 
been  limited  to  14  days,  this  limitation 
has  not  been  adequate  to  prevent 
damage  to  natural  desert  pavement 
surfaces  and  degradation  of  scenic 
values.  Closure  of  the  routes  to 
overnight  wayside  parking  will  stop 
camping  impacts  and  prevent 
impairment  of  wilderness  suitability. 

Use  of  the  routes  affected  by  this 
notice  is  being  limited  under  the 
authority  of  43  CFR  8364.1.  This 
limitation  order  was  effective  November 
4, 1986  and  shall  remain  in  effect  until 
completion  of  the  Vehicle  Route 
Designation  Amendment  Process  for  this 
area.  The  affected  routes  have  been 
posted  "Day  Use  Only— No  Overnight 
Camping".  Maps  showing  the  location  of 
the  affected  routes  are  available  from 
the  El  Centro  Resource  Area,  333  South 
Waterman  Avenue,  El  Centro,  California 
92243. 

Any  person  who  knowingly  and 
willfully  violates  this  closure  order  may 
be  subject  to  a  fine  of  up  to  $1,000  or 
imprisonment  of  up  to  12  months,  or 
both  under  authority  of  43  CFR  8364.1(d). 

FOR  FURTHER  INFORMATION  CONTACT: 

Cerald  E.  Hillier,  District  Manager, 
Bureau  of  Land  Management,  1695 
Spruce  Street,  Riverside,  California 
92507.  (714)  351-6386. 

Dated:  November  12, 1986. 

H.W.  Riecken, 

Acting  District  Manager. 

[FR  Doc.  86-26144  Filed  11-1&-86;  8:45  am] 
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Geological  Survey 

Application  Notice  Establishing  the 
Closing  Date  for  Transmittal  of 
Applications  Under  the  National 
Earthqualce  Hazards  Reduction 
Program  for  Fiscal  Year  (FY)  1988 

Applications  are  invited  for  research 
projects  under  the  National  Earthquake 
Hazards  Reduction  Program. 

Authority  for  this  program  is 
contained  in  the  Earthquake  Hazards 
Reduction  Act  of  1977,  Pub.  L.  95-124. 
(42  U.S.C.  7701,  et.  seq.) 

The  purpose  of  this  program  is  to 
support  research  in  earthquake  hazards 
and  earthquake  prediction  to  provide 
earth-science  data  and  information 
essential  to  mitigate  earthquake  losses. 

Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  State  or  local  governments. 

Closing  Date  for  Transmittal  of 
Applications:  Applications  for  awards 
must  be  received  on  or  before  February 
19, 1987. 

Program  Information:  This  program 
supports  research  related  to  the 
following  general  areas  of  national 
interest:  (1)  Current  tectonic  and 
earthquake  potential  studies — analysis 
of  regional  seismic  network  data, 
identification  of  source  zone 
characteristics,  and  earthquake 
potential  estimates;  (2)  earthquake 
prediction  research — prediction 
methodology  and  evaluation,  focused 
earthquake  prediction  experiments,  and 
theoretical,  laboratory,  and  fault  zone 
studies;  and  (3)  regional  earthquake 
hazards  assessments — mapping  and 
synthesis  of  geologic  hazards,  loss 
estimation  modeling,  and 
implementation. 

Application  Forms:  The  program 
announcement  is  expected  to  be 
available  on  or  about  December  1, 1986, 
and  may  be  obtained  by  writing  to  the 
U.S.  Geological  Survey,  Branch  of 
Procurement  and  Contracts,  MS  2Q5C, 
12201  Sunrise  Valley  Drive,  Reston,  VA 
22092  and  requesting  a  copy  of 
announcement  7234.  All  organizations 
that  applied  for  a  FY  1987  award  and  all 
organizations  that  requested  to  be 
retained  on  the  mailing  list  since  the  last 
announcement  will  be  mailed  a  copy  of 
the  program  announcement. 

Further  Information:  For  further 
information  contact  Dr.  Elaine  Padovani. 
Deputy  Chief.  External  Research 
Program,  Office  of  Earthquakes, 
Volcanoes,  and  Engineering,  U.S. 
Geological  Survey,  12201  Sunrise  Valley 
Drive,  Reston.  VA  22092.  Telephone: 
703-648-6722. 


(Catalog  of  Federal  Domestic  Assistance 
Number  15.807) 

Dated:  November  5, 19B6. 

Roy ).  Heinbuch, 

Acting  Assistant  Director  for  Administration. 
(FR  Doc.  86-26158  Filed  11-19-86;  8:45  am) 

BILUNG  CODE  4310-31-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Corpus  Cliristi  Oil  and  Gas 
Co.  I 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Corpus  Christi  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  7654  and  6638,  Blocks  266 
and  267,  respectively.  East  Cameron 
Area,  offshore  Louisiana.  Proposed 
Plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Cameron,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  November  12, 1986. 
Comments  must  be  received  within  15 
days  of  the  date  of  thi$  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  Region.  Minerals 
Management  Service.  1201  Wholesalers 
Pkwy..  Room  114.  New  Orleans. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  pubhc  review  at  the 
Coastal  Management  Section  Offlce 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention, 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit, 
Phone  (504)  736-2876. 
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SUPPLaKNTARV  HtPOMMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  theDOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  9  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section  /Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53885). 

Those  practices  and  procedures  are 
set  out  in  revised  {  250.34  of  Title  30  of 
the  CFR. 

Dated:  November  13, 1968 
J.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  86-28202  FSed  ll-lS»-86r  8:45  am] 

BUXMC  CODE  431(MM-M 


National  Park  Service 

Upper  [)elaware  Citizens  Advisoiy 
Council;  Meeting 

agency:  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council, 
Interior. 

Acnow;  Notice  of  meeting. 


summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  tiie  Upper 
Delaware  Citizens  Advisory  Council 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
DATE:  November  28, 1986,  liOQ  p.m. 

Inclement  weather  reschedule  date: 
None.  * 

ADDRESS:  Town  of  Tusten  Hall, 
Narrowsburg,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT 

John  T.  Hutzky,  Superintendent,  Upper 
Delaware  Scenic  and  Recreational 
River.  Drawer  C,  Narrowsburg,  NY 
12764-0159.  (717)  729-8251 
SUPPLEMEtlTARY  INFORMATION:  The 
Advisory  Council  was  estabHshed  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L  95-625, 
16  U.S.C.  1274  note,  to  encourage 
maximum  public  involvent  in  the 


development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 
for  the  meeting  will  include  discussion 
of  the  final  draft  of  River  Management 
Plan.  The  meeting  will  be  open  to  the 
public. 

Any  member  of  the  public  may  file 
with  the  council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  84,  NarrowsbuT^g.  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River.  River  Road,  1% 
miles  North  of  Narrowsburg,  NY, 
Damascus  Township,  Pennsylvania. 

Dated:  November  5, 1986. 
James  W.  Coleman,  |r., 
Regional  Director,  Mid-Atlantic  Region. 
(FR  Doc.  88-26133  Filed  11-19-86;  8:45  am] 

WLUNQ  COOE  4310-7t>-M 


'  Announcemeats  of  cancellation  due  to 
inciement  weather  will  be  made  by  radio  stations 
WDNH,  WDLC,  WSUU  and  WVOS. 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Coordinating  Council;  meeting 

The  fourth  quarterly  meeting  of  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  will  be  held 
in  Washington,  DC,  on  December  16, 
1986.  The  meeting  will  take  place  in 
Conference  room  220  at  the  Department 
of  the  Interior,  Interior  South  Building, 
1951  Constitution  Avenue.  NW.,  from 
9:30  a.m.  to  12:00  p.m.  The  public  is 
welcome  to  attend. 

The  agenda  will  include  matters 
related  to  the  coordination  of  the 
Federal  effort  in  the  area  of  juvenile 
justice  and  delinquency  prevention. 

For  further  information,  please  contact 
Roberta  Dom,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531.  (202)  724-7655. 

Dated:  November  17, 1986. 
Approved: 
Venie  L.  Speiis, 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

(FR  Doc.  88-26203  Filed  11-19-46;  8:45  am] 

BIUJNG  COOE  441»-1*-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Relocation  of  Regional  Offices  in 
Boston  and  SL  Louis 

AOEMCV:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  change  in  address  for 
two  MSPB  regional  offices. 


summary:  Recently,  the  Boston  and  St. 
Louis  regional  offices  of  the  U.S.  Merit 
Systems  Protection  Board  relocated. 
date:  November  20, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  W.  Doheny,  Acting  Assistant 
Managing  Director  for  Regional 
Operations,  FTS:  653-7980. 
SUPPLEMENTARY  INFORMATION:  Below 

are  the  new  addresses  for  the  Boston 
and  St.  Louis  Regional  Offices  and  the 
new  telephone  numbers  for  the  Boston 
Regional  Office: 

Boston  Regional  Office.  Merit  Systems 
Protection  Board,  10  Causeway  Street, 
Suite  1078,  Boston,  Massachusetts 
02222-1042,  Telephone:  FTS:  835-6650. 
Commercial:  (617)  565-6650 

St.  Louis  Regional  Office,  Merit  Systems 
Protection  Board.  911  Washington 
Avenue,  Suite  615,  St.  Louis.  Missouri 
63101-1203,  Telephone:  FTS:  279-4295. 
Commercial:  (314)  425-4295 
Dated:  November  14, 1986. 

Robert  E.  Taylor. 

Clerk  of  the  Board. 

(FR  Doc.  86-28161  FUed  11-19-86;  8:45  am] 

nUJtM  COOC  7400-04-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Humanities  Panel;  Meeting 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington.  DC  20506; 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
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Hnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

1.  Date:  December  1-2, 1986. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Central 
Disciplines  in  Undergraduate 
Education — Improving  Introductory 
Courses  and  Fostering  Coherence 
Throughout  an  Institution — for  projects 
beginning  after  October  1, 1986. 

2.  Date:  December  2, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Sociology,  Psychology,  and  Education 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1. 1987. 

3.  Date:  December  2, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  History  I  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1987. 

4.  Date:  December  3, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Modem  European  History,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
May  1, 1987. 

5.  Date:  December  3, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Foreign  Languages  and  Literatures; 


Linguistics,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1987. 

6.  Date:  December  4-5„  1986. 
Time:  8-30  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  submitted  for  Central 
Disciplines  in  Undergraduate 
Education — Promoting  Excellence  in  A 
Field  and  Nontraditlonal  Learners — for 
projects  beginning  after  October  1, 1987. 

7.  Date:  December  5, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  361 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Philosophy  I,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1, 1967. 

8.  Date:  December  5, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  History  II,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1987. 

9.  Date:  December  8, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Philosophy  II,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  ^ter  May  1, 1987. 

10.  Date:  December  8, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Classics,  Comparative  Literature, 
Theory  and  Criticism,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1987. 

11.  Date:  December  9, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  Music 
and  Dance,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1987. 

12.  Date:  December  9, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Anthropology,  Folklore,  Archaeology, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1987. 

13.  Date:  December  10, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 


Archaeology,  Ancient,  Medieval  and 
Early  Modem  European  History, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1987. 

14.  Date:  December  11, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  appUcations  in 
Communications,  Theater  and  Film 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1987. 

15.  Date:  December  11-12, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  the 
humanities  submitted  to  the  Projects 
category  of  the  Interpretive  Research 
Programs,  Division  of  Research 
Programs,  for  projects  beginning  after 
July  1, 1987. 

16.  Date:  December  12. 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  Art 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1987. 

17.  Date:  December  12, 1986. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  316-2 

Program:  This  meeting  will  review 
applications  submitted  for  the 
Constitutional  Summer  Stipends, 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1987. 

18.  Date:  December  15^  1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Romance  Languages  and  Literatures 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1987. 

19.  Date:  December  15, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review 
Summer  Stipends  appUcations  in 
African,  Asian,  and  Latin  American 
History  and  Politics  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1987. 

20.  Date:  December  15-16. 1986. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  the 
humanities  submitted  to  the  Projects 
category  of  the  Interpretive  Research 
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Program,  Division  of  Research  Programs, 
for  projects  beginning  after  July  1, 1987. 

21.  Date:  December  16, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  Literature,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1. 1987. 

22.  Date:  December  16, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Religious  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1987. 

23.  Date:  December  17. 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  British 
Literature,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1. 1987. 

24.  Date:  December  18. 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Modem  American  and  British  Literature 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1987. 

25.  Date:  December  19, 1986. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Political  Science,  Law.  and 
Jurisprudence,  Geography  and 
Economics  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1987 

Stephen  ].  McCIeary, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  86-26209  Filed  11-19-86;  8:45  am] 

BILUNQ  CODE  753C-01-M 

Inter-Arts  Advisory  Panel  (Folk  Arts 
Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Folk  Arts  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  10-12, 1986  from  9:00 
a.m.-5:30  p.m.  and  on  December  13, 1986 
from  9:00  a.m.-3:30  p.m.  in  room  716  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 


A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  13. 1986  from 
11:30  a.m.-12:30  p.m.  to  discuss  policy 
issues. 

The  remaining  sessions  of  this 
meeting  on  December  10-12. 1986  from 
9:00  a.m.-5:30  p.m.  and  on  December  13. 
1986  from  9:00  a.m.-ll:30  a.m.  and  from 
1:30  p.m.-3:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  9(b)  of  section 
552b  of  Title  5.  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW..  Washington 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
John  H.  Clatk. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
November  14, 1986. 
[FR  Doc.  86-26141  Filed  11-19-86;  8:45  am] 

BILUNQ  CODE  7S37-01-M 


Media  Arts  Advisory  Panel  (Radio 
Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Radio  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  16-18. 1986  from  9:00 
am-6:00  pm  in  room  716  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 


Febiuary  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
John  H.  CUrk. 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
November  14, 1986. 
[FR  Doc.  86-26142  Filed  11-19-86;  8:45  am] 

BILLma  CODE  7537-01-M 


Music  Advisory  Panel  (Ordiestra 
Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestra  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  9. 1986  from  9:00 
a.m.-6:30  p.m.;  on  December  10, 1986 
from  9:00  a.m.-9:30  p.m.;  on  December 
11, 1986  from  9KX)  a.m.-10:00  p.m.;  and 
on  December  12, 1986  from  9:00  ajn.- 
6:30  p.m.  in  room  MO-7  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  12, 1986  from 
1:00  p.m.-2:30  p.m.  to  review  guidelines 
and  the  Five  Year  Plan. 

The  remaining  sessions  of  this 
meeting  on  December  9, 1986  from  9:00 
a.m.-6:30  p.m.;  on  December  10,  from 
9.00  a.m.-9:30  p.m.;  on  December  11, 
1986  from  9:00  a.m.-lOrOO  p.m.;  and  on 
December  12, 1986  from  9:00  ajn.-12:00 
noon  and  2:30  p.m.-«:30  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  Rnancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
conHdence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW..  Washington 
DC  20506,  202/682-5532,  TTY  202/682- 
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5496  at  teast  seven  [7]  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
John  H.  aark. 

Director,  Cotmcil  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
November  14, 1986. 
(FR  Doc  86-26143  Filed  11-19-86;  8:45  am) 

MUMG  CODE  7597-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  Pennit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978.  Pub.  L  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  imder  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATCS:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  December  22, 1988.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDHESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  627. 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT 
Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 
SUPPLEMENTAL  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  TTie 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 


Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on  July 
17, 1986. 

The  application  received  is  as  follows: 

1.  Applicant:  David  H.  Elliot,  Institute 
of  Polar  Studies,  The  Ohio  State 
University,  Columbus,  Ohio  43210. 

Activity  for  Which  Permit  Requested: 
Enter  site  of  special  scientific  interest. 
The  applicant  requests  permission  to 
enter  Site  of  Special  Scientific  Interest 
No.  6,  Byers  Peninsula,  to  conduct 
geological  field  work. 

Location:  Byers  Peninsula,  Antarctica. 

Dates:  December  1986-January  1987. 

Authority  to  publish  this  notice  has 
been  delegated  by  the  Director  of  the 
National  Science  Foundation. 
Charles  E.  Myers. 
Permit  Office. 

[FR  Doc.  86-26145  Filed  11-19-86;  8:45  am] 
BILLING  CODE  7»6-01~M 


NUCLEAR  REGULATORY 
COUMISSION      j 

Draft  Regulatory  Guide;  issuance. 
Availability— Extension  of  Conunent 
Period 

On  October  28, 1986  (51  FR  39440),  the 
Nuclear  Regulatory  Commission 
published  a  document  announcing  the 
availability  of  a  draft  of  a  new  guide  for 
public  comment.  The  draft  guide, 
entitled  "Containment  System  Leakage 
Testing",  is  temporarily  identified  by  its 
task  number,  MS  021-5. 

The  period  for  submitting  public 
comments  on  this  draft  guide  has  been 
extended  from  December  29. 1986  until 
January  26. 1987.  Comments  or  any  other 
correspondence  concerning  this  draft 
guide  should  mention  the  task  number. 
Comments  should  be  sent  to  the  Rules 
and  Procedures  Branch,  division  of 
Rules  and  Record*.  Office  of 
Administration,  Room  4000  MNBB, 
Washington  DC  20555. 

Dated  at  Rockvillc,  Maryland,  this  13th  day 
of  November  1986. 

Guy  A.  Ariotto, 

Director.  Division  of  Engineering  Safety. 
Office  of  Nuclear  R^ulatory  Research. 
[FR  Doc.  85-26210  Filed  ll-l»-86;  B;4S  am] 

BILUNG  CODE  7SW-01-M 


Consumer  Power  Co^  Midland  Plant, 
Units  1  and  2;  Evtronmentai 
Assessment  and  Rndkig  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  Order 
Revoking  Construction  Permit  Nos. 


CPPR-81  and  CPPR-Sa.  which 
authorized  construction  of  the  Midland 
Plant,  Units  1  and  2,  located  just  south  of 
the  City  of  Midland  in  Midland  County, 
Michigan.  The  construction  permits  are 
held  by  Consumers  Po^ver  Company 
(CPC).  The  latest  construction 
completion  dates  in  the  permits,  as 
amended,  were  December  1. 1984  and 
July  1, 1984,  respectivdy. 

On  May  24. 1984  and  September  11. 
1984,  CPC  filed  a  time^  request  to 
extend  the  latest  completion  dates  to 
December  1, 1989  and  July  1. 1989. 
respecUvely.  On  July  1. 1986,  CPC 
withdrew  its  request  to  extend  the  latest 
completion  dates  in  its  construction 
permits. 

Environmenttd  Assessment: 

Identification  of  Proposed  Action:  The 
proposed  action  is  to  issue  an  order  that 
would  terminate  Construction  Permit 
Nos.  CPPR-81  and  CPPR-a2  for  the 
Midland  Plant.  Units  1  and  2.  This  action 
was  requested  by  CPC  because  it  does 
not  plan  to  complete  the  plant  as 
nuclear-fueled  units. 

On  July  1, 1986,  CPC  informed  the 
Commission  that  it  planned  to  convert 
Unit  1  at  Midland  to  a  gas-fired  unit  and 
to  abandon  Unit  2  in-place.  It  also  stated 
that  it  is  withdrawing  its  request  to 
extend  the  construction  permits'  latest 
completion  dates.  The  Nuclear 
Regulatory  Commission  staff  (staff) 
requested  additional  information  on  the 
status  of  the  plant  and  site  on  August  21, 
1986,  and  CPC  responded  with 
additional  detail  on  Oct(^>er  2, 1986. 

By  motion  dated  July  11. 1986,  CPC 
requested  the  Atomic  Safety  and 
Licensing  Board  (ASIf)  to  authorize 
withdrawal  of  its  appBcation  for  a 
license  to  operate  Units  1  and  2  at 
Midland.  In  this  motion,  CPC  attested  to 
the  condition  of  the  plant  and  requested 
the  ASLB  to  terminate  the  operating 
license  proceeding.  The  ASLB,  in  a 
Memorandum  and  Order  dated 
September  26, 1986,  oadered  that  the 
action  on  CPC's  motixsi  seeking 
authorization  to  withdraw  the  OL 
application  be  deferred  pending 
preparation  by  the  stdff  and 
consideration  by  the  Board  of  an 
environmental  assessment. 

The  staff  conducted  an  inspection  of 
the  Midland  site  on  October  15  and  16, 
1986  to  determine,  among  other  things, 
whether  CPC's  site  stabilization  plan, 
outlined  in  the  October  2, 1986  CPC 
letter  had  been  satisfactorily  completed 
and  to  determine  whether  the  site 
stabilization  plan  considered  all  critical 
site  areas.  A  particular  effort  was  made 
to  inspect  areas  of  the  site  which  could 
be  subject  to  continued  erosion  and 
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contribute  silt  to  surface  waterbodies, 
as  well  as  identify  areas  where  standing 
water  could  result  in  saturated  soils. 
The  entire  site,  including  the  cooling 
pond,  was  examined.  In  addition  the 
staff  inspected  the  transmission  line 
corridor  from  the  plant  to  the 
Tittabawassee  substation  and  from  the 
Tittabawassee  substation  to  the 
Kewowa/Thetford  substation  at  several 
locations. 

In  a  letter  dated  November  14, 1988. 
the  staff  issued  to  CPC  a  report  entitled 
"Inspection  and  Evaluation  of  the 
Midland  Energy  Center  for  Adequacy  of 
the  Stabilization  Plan."  In  that  report  the 
staff  did  not  identify  any  area  that 
required  attention  that  was  not  covered 
in  the  applicant's  stabilization  plan. 
Additionally,  the  site  was  adequately 
stabilized  and  there  was  no  areas  where 
erosion  could  lead  to  detrimental  offsite 
environmental  impact.  The  staff  also 
inspected  the  auxiliary  building 
underpinning  to  assure  that  this 
structure  would  cause  no  danger  to  the 
public  or  site  usuers.  This  inspection  is 
documented  in  a  report  dated  October 
28, 1988.  Report  No.  50-329/8e001(DRP) 
and  50-330/86001(DRP).  wherein  the 
staff  determined  that  the  planned 
underpinning  work  to  support  the 
auxiliary  building  had  been  completed. 
Since  the  shutdown,  over  two  years  ago, 
the  auxiliary  building  has  experienced 
virtually  no  movement  except  for  the 
seasonal  variations  %vith  temperature. 
This  indicates  that  the  existing 
underpinning  and  lay-up  grouting  has 
left  the  building  in  a  safe  and  stable 
condition,  which  can  cause  no  damage 
to  the  public.  Physical  barriers  are  in 
place  to  prevent  unauthorized  access  to 
the  underpinning  area. 

The  site  cannot  be  used  as  a 
utilization  facility.  The  control  rods  have 
either  been  sold  or  have  been  salvaged 
for  the  metal  content.  The  pressure 
boundary  remains  breached  because  all 
four  steam  generators  lack  auxiliary 
feedwater  lines.  No  nuclear  fiiel  was 
ever  received  on  site.  These  conditions, 
by  themselves,  preclude  use  of  the 
facility  as  a  nuclear  power  plant.  In 
addition,  CPC  has  started  to  cut  and  cap 
all  steam  and  feedwater  lines  in  order  to 
meet  Internal  Revenue  Service 
abandonment  criteria.  The  staff 
observed  that  one  steam  and  one 
feedwater  line  had  been  cut  and  capped 
and  that  approximately  four  square  feet 


of  pipe  surface  on  one  of  the  reactor 
coolant  pump  cold  legs  had  been 
removed. 

CPC  is  also  a  holder  of  two  other  NRC 
licenses,  a  Hssion  chamber  license  and  a 
by-product  materials  license.  TTiese  two 
licenses  will  be  terminated  by  separate 
actions  of  the  NRC. 

The  staff  concludes,  based  on  its 
review  and  inspection,  that  the  Midland 
site  is  in  an  environmentally  stable 
condition  and  that  Units  1  and  2  cannot 
be  operated  as  nuclear  power  plants  in 
their  present  condition. 

Need  For  Proposed  Action:  The 
licensee  has  terminated  construction  of 
the  nuclear  power  plant  and  has 
disabled  the  facility  so  that  it  cannot  be 
operated  as  a  utilization  faciUty.  The 
licensee  intends  to  use  the  equipment 
and  site  for  other  purposes.  This  action 
would  terminate  the  construction 
permits. 

Environmental  Impact  This  is  a 
simple  administrative  action  of 
terminating  the  outstanding  permits  to 
reflect  the  fact  that  there  are  no  longer 
utilization  facilities  under  construction 
at  the  Midland  site  and  that  the  site  has 
been  adequately  stabilized.  This  action 
has  no  environmental  impact. 

Alternative  Use  of  Resources:  This 
action,  for  which  there  are  no 
appropriate  alternatives,  does  not 
involve  the  use  of.  and  therefore  will  not 
affect  available  resources. 

Agencies  and  Persons  Contacted:  The 
NRC  staff  reviewed  CPC's  request  for 
termination  of  the  construction  permit 
and  conducted  the  environmental 
review  and  inspection  of  the  facility. 
The  NRC  did  not  consult  other  agencies 
or  persons. 

Finding  of  No  Significant  Impact 

The  Conmiission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  this  proposed  action. 
Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
himian  environment. 

For  details  with  respect  to  this  action, 
see  the  CPC's  request  for  termination  of 
Construction  Permit  Nos.  CPPR-81  and 
CPPR-82.  dated  July  1  and  11. 1986. 
CPC's  site  stabilization  report 
transmitted  by  letter  dated  October  2. 
1988,  and  NRC  staffs  inspection  reports 
transmitted  by  letters  dated  October  28. 


1986  and  November  14. 1986.  These 
documents  regarding  the  NRC  staff's 
environmental  assessment  of  the 
proposed  action  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC  20555  and  at  the  Grace 
A.  Dow  Memorial  Library,  1710  West  St. 
Andrews  Road,  Midland.  Michigan 
48640.  Correspondence  concerning  this 
facility  will  continue  to  be  maintained  at 
these  locations  for  at  least  one  year. 

Dated  at  Bethcsda,  Maryland,  this  17th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commisaion. 
Herbot  N.  B«fkow. 

Director,  Standardization  and  Special 
Projects  Directorate,  Division  ofPWR 
Licensing-B,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  86-26213  FUed  11-19-86;  8:45  am] 

BIUJNO  CODE  75M-01-1I 


Applications  for  Ucenses  To  Export 
Nudear  FaciiitiM  or  Materials 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application" 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Docimient  Room 
located  at  1717  H  Street  NW.. 
Washington.  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555.  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington.  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
this  application  follows. 
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NflC  Export  Appcications 


Hairm  ol  ipplicwil  dite  o(  application, 


Tmnudaar.  Inc.,  Od  28.  1986.  Oa 
M.  1M«.  XSMM02144.  Atmnt.  03 


Matanal  typa 


Enriched  Uranimn .. 


Material  in  kilograms 


Total 


Add'142.900. 


Total  iaotepe 


Add'l  40.026.. 


End  use 


Add'l  kiel  lor  BR-2  Raaearch  Reactor.. 


County  o(  deslnaiian 


D»Hium. 


Dated  this  14th  day  of  November  1986  at 
Berthesda,  Maryland. 
For  the  Nuclear  Regulatory  Commission. 
ManriD  R.  ^Btanon, 
Assistant  Director,  Export/Import  and 
IntemationaJ  Safeguards,  Office  of 
International  Programs. 
(FR  Doc.  88-28212  Filed  11-19-86;  8:45  am] 

BKJJNQ  CODE  7Saa-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
followiag  preliminary  schedule  is 
pubUshed  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
canceled  since  the  last  Ust  of  proposed 
meetings  pubUshed  October  23. 1986  (51 
FR  37671).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  ^11 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  A.M.  and 
Subcommittee  meetings  usually  begin  at 
8:30  A.M.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  filrmly  scheduled,  canceled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
December  1966  ARCRS  full  Committee 
meeting  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone:  202/634-3265.  ATTN: 
Barbara  ]o  White)  between  8:15  A.M. 
and  5.00  P.M..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Extreme  External  Phenomena. 
November  20. 1986.  Washington.  DC. 
The  Subcommittee  will  continue  its 
review  of  the  Diablo  Canyon  long-term 
seismic  program  and  the  NRC  Staffs 
Seismic  Safety  Research  Program. 


Spent  Fuel  Storage.  November  21. 
1986.  Washington,  DC.  The 
Subcommittee  will  continue  its  review 
of  10  CFR  Part  72  and  Monitored 
Retrievable  Storage  (MRS). 

Regional  and  I&S  Programs. 
December  2. 1986,  Glen  Ellyn.  IL  The 
Subcommittee  will  review  the  activities 
of  the  Office  of  Inspection  and 
Enforcement  which  .are  under  the 
control  of  the  NRC  Regional  Offices. 
This  meeting  will  focus  on  the  activities 
under  the  purview  of  the  Region  III 
Office. 

Waste  Management,  December  4  and 
5, 1986,  Washington.  DC.  The 
Subcommittee  will  review  the  following 
radioactive  waste  management  topics: 
(1)  The  waste  management  aspects  of 
the  FY  1988  and  FY  1989  NRC  safety 
research  program;  (2)  the  NRC  Staffs 
review  of  DOE's  Fiaal  Environmental 
Assessment  for  the  five  nominated 
geologic  repository  sites;  (3)  assessing 
compliance  with  the  EPA  Standard  for 
HLW  repositories;  (4)  rulemjiking  to 
conform  Part  60  to  the  EPA  Standard;  (5) 
States'  implementation  of  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985;  (6)  alternatives  to  shallow 
land  burial;  and  (7)  the  safety 
assessment  of  alternatives  to  shallow 
land  burial. 

Containment  Requirements, 
December  9, 1986,  Washington,  DC.  The 
Subcommittee  will  discuss  the  NRR 
proposed  generic  letter  on  Mark  I  BWR 
containment  requirements.  Included  will 
be  a  discussion  of  Revision  4,  BWR 
Emergency  Procedure  Guidelines 
(covers  venting  concepts). 

Safety  Philosophy,  Technology,  and 
Criteria,  December  10, 1986, 
Washington,  DC.  Tfce  Subcommittee 
will:  (1)  Discuss  the  implications  of  the 
Chernobyl  accident  (2)  continue  its 
review  of  USI  A-17,  "Systems 
Interactions  in  Nuclear  Power  Plants," 
(3)  review  the  status  of  the  NRC's  work 
on  steam  generator  overfill,  (4)  discuss 
the  NRC's  proposed  policy  for  reviewing 
reactivated  license  application  for 
deferred  or  canceled  nuclear  power 
plants,  and  (5)  discuss  the  status  of  the 
EDO's  work  on  the  implementation  of 
the  Commission's  Safety  Goal  Policy. 

Instrumentation  and  Control  Systems, 
December  18, 1986,  Washington,  DC. 
The  Subcommittee  will  discuss  the 


effect  of  adverse  conditions  such  as  high 
temperature  on  solid-state  components 
in  nuclear  power  plants. 

Severe  Accidents,  December  19, 1986. 
Washington,  DC  The  Subcommittee  will 
discuss  the  NRR  Implementation  Plans 
for  the  Severe  Accident  Policy 
Statement  regarding  Individual  Hant 
Examinations  (IPE)  for  Existing  Plants. 

General  Electric  Reactors  (ABWR), 
January  7, 1987,  Washington,  DC.  The 
Subcommittee  will  begin  its  review  of 
the  ABWR.  This  will  be  a  preliminary 
session  to  explore  the  status  of  this 
effort.  A  current  description  of  the 
ABWR  is  sought  as  well  as  schedules 
from  GE  and  the  Staff. 

Regulatory  Policies  atid  Practices. 
January  14, 1987,  Washkigtoo,  DC.  The 
Subcommittee  will  begin  its  review  of 
the  nuclear  plant  regulatory  process. 

Regional  and  I&E  Programs,  January 
20, 1987,  Washington,  DC.  The 
Subcommittee  will  continue  its  review 
of  the  activities  of  the  Office  of 
Inspection  and  Enforcement. 

Standardization  of  Nuclear  Facilities, 
January  21. 1987.  Washington.  DC.  The 
Subcommittee  will  review  the  NRC 
evaluation  of  Chapter  I  ("Overall 
Requirements")  of  the  H*RI  Advanced 
Light  Water  Reactor  Program. 

Structural  Engineering,  January  21 
and  22, 1987,  Albuquerque.  NM.  The 
Subcommittee  will  reviiw  the  NRC 
safety  research  programs  on 
containment  integrity  aad  Category  I 
structures,  and  visit  the  contractor's  test 
facilities. 

Decay  Heat  Removal  Systems. 
January  22, 1987,  Washington,  DC.  The 
Subcommittee  will  continue  its  review 
of  the  NRR  Resolution  Position  for  USI 
A-45. 

Advanced  Reactor  Dasigns,  February 
4, 1987.  Washington.  DC.  The 
Subcommittee  will  review  DOE 
advanced  non-LWR  designs  regarding 
the  use  of  proven  technology  and 
standardization. 

Joint  Seabrook/Occupational  and 
Environmental  Protection  Systems/ 
Severe  Accidents.  Date  to  be 
determined.  Washington.  DC.  The 
Subcommittees  will  continue  the  review 
of  Public  Service  of  New  Hampshire's 
updated  probabilistic  risk  assessment 
for  the  Seabrook  Nuclear  Power  Plant 
and  its  potential  for  supporting  a 
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reduction  of  the  emei^gency  planning 
zone  for  the  site. 

Seabrook  Unit  1.  Date  to  be 
determined  (fall/winter).  Washington, 
DC.  The  Subcommittee  will  review  the 
application  for  a  fidl  power  operating 
license  for  Seabrook  Unit  1. 

AC/DC  Power  Systems  Reliability, 
Date  to  be  determined  (Januaryj, 
Washington.  DC.  The  Subcommittee  will 
review  the  proposed  Station  Blackout 
rule. 

Metal  Components,  Date  to  be 
determined  (January).  Washington.  DC. 
The  Subcommittee  will:  (1)  Hear  a  status 
report  of  the  Whipjet  program 
(application  of  broad  scope  GDC-4 
criteria)  as  applied  to  a  lead  plant. 
Beaver  Valley  Unit  2:  and  (2)  review 
public  comments  on  NUREG-0313, 
Revision  2  (long  range  fix  for  BWR- 
IGSCC  problems). 

ACRS  Full  Committee  Meeting 

December  11-13. 1986:  Items  are 
tentatively  scheduled. 

*A.  NRCRegulatoiy  Guides- 
proposed  revision  of  Regulatory  Guide 
1.63,  Electric  Penetration  Assemblies  in 
Containment  Stnictures  for  Nuclear 
Power  Plants. 

•B.  Meeting  with  NRC  Commissioners 
(tentative)— discaaa  procedures  for 
review  and  resolution  of  nuclear  power 
plant  accidents  and  incidents  and 
standardization  of  nuclear  power  plants. 

*C.  Safeguards  and  Security— meeting 
with  Director.  Division  of  Safeguards. 
NMSS  regarding  security  provisions  at 
nuclear  faciUties. 

*D.  Systems  Interactions — discuss 
resolution  of  ACRS  comments  in  its 
report  of  May  13, 1986  regarding 
ResoluHon  of  USI  A-17,  Systems 
Interactions  in  Nuclear  Power  Plants. 

*E.  Foreign  Experience — discuss 
implications  of  Chemoblyl  Nuclear  Plant 
accident  to  U.S.  nuclear  power  plants. 

*F.  Pressurized  Thermal  Shock— 
discuss  proposed  NRC  Regulatory  Guide 
regarding  pressurized  thermal  shock  of 
reactor  pressure  vessels. 

*G.  Reactor  Operating  Experience — 
briefing  and  discussion  of  recent  nuclear 
facility  incidents  and  events. 

*H.  Election  of  ACRS  Officers  for  CY 
1987  (Closed)— ^scussion  and  election 
of  candidates  proposed  for  ACRS 
Officers  for  calendar  year  1987. 

*I.  Containment  Capability— discuss 
proposed  NRC  generic  letter  regarding 
dynamic  type  containment  capability  to 
contain  severe  accidents. 

*  J.  NRC  Reorganization — discuss 
proposed  reoiganization  of  NRC  staff 
and  assignment  of  personnel. 

*K.  Improved  Light-  Water  Reactors— 
discuss  proposed  ACRS 
recommendations  for  improved  light- 


water  cooled  and  moderated  nuclear 
power  plants. 

*L.  Reactivation  of  Deferred  or 
Cancelled  Nuclear  Power  Plants — 
discuss  proposed  NRC  policy  regarding 
reactivation  of  nuclear  power  plants 
which  have  been  deferred  or  cancelled. 

*M.  Future  Activities— discuss 
anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  ACRS. 

*N.  ACRS  Subcommittee  Activities- 
hear  and  discuss  status  reports 
regarding  assinged  ACRS  subcommittee 
activities  including  resolution  of 
outstanding  ACRS  comments  regarding 
the  Shearon  Harris  Nuclear  Power  Plant; 
waste  management  and  disposal 
including  proposed  revisions  to  10  CFR 
Part  80.  Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories,  low-level  radwaste 
handling,  and  alternatives  to  shallow 
land  burial,  storage  of  spent  nuclear 
power  plant  fuel  and  related  revisions  to 
10  CFR  Part  70,  Domestic  Licensing  of 
Special  Nuclear  Material;  and  activities 
of  NRC  Regional  Offices. 

January  8-10, 1987— Agenda  to  be 
announced. 

February  5-7, 1987— Agenda  to  be 
announc»l. 

Dated:  November  17, 1986. 
John  C  Hoy  ta. 

Advisory  Committee  Management  Officer 
[FR  Doc.  86-26204  Filed  11-19-86;  8:45  am] 
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[Docket  No.  50-482 

Kansas  Gas  and  Electric  Co.  et  aU 
Exemption 


Kansas  Gas  and  Electric  Company. 
Kansas  City  Power  &  Light  Company, 
and  Kansas  Electric  Power  Cooperative, 
Inc..  (the  licensee)  are  the  holders  of 
Facility  Operating  License  No.  NPF-42 
which  authorizes  operation  of  the  Wolf 
Creek  Generating  Station  (the  facility)  at 
steady-state  reactor  power  levels  not  in 
excess  of  3411  megawatts  thermal.  The 
license  provides,  among  other  things, 
that  it  is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect.  The  facility  consists 
of  a  pressurized  water  reactor  located  at 
the  licensee's  site  in  Coffey  County. 
Kansas. 

II 

Section  50.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 


maintain  in  effect  emergency  plans 
which  meet  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
Appendix  E  to  10  CFR  Part  50.  Section 
IV.F.2  of  Appendix  E  requires  that  each 
hcensee  at  each  site  shall  annually 
exercise  its  emergency  plan. 

m. 

By  letter  dated  March  20, 1986.  the 
licensee  requested  an  exemption  from 
the  schedular  requirements  of  section 
IV.F.2  of  Appendix  E.  The  last  annual 
emergency  preparedness  exercise  was  a 
full  participation  exercise  conducted  at 
the  Wolf  Creek  Generating  Station  on 
November  20, 1985.  The  licensee 
requests  that  an  exemption  be  granted 
to  allow  the  next  annual  exercise  to  be 
deferred  from  its  currently  scheduled 
date  of  November  5. 1986,  to  the  lime 
period  between  January  1  and  February 
28. 1987. 

The  licensee  states  that  major 
scheduling  constraints  are  anticipated 
from  the  first  refueling  outage  at  Wolf 
Creek  Generating  Station  which  is 
scheduled  for  October  1986.  The  outage 
is  expected  to  extend  into  November 
1986,  with  an  additional  period  of  time 
required  if  any  unanticipated  difficulties 
arise.  The  licensee  states  that 
conducting  the  emergency  plan  exercise 
coincident  with  the  refuehng  outage 
would  require  the  reassignment  of  key 
supervisory  and  management  personnel 
from  crucial  refueling  outage  activities 
to  exercise  activities,  would  unduly 
burden  other  staff  including  health 
physics  and  security  personnel,  and 
could  potentially  extend  the  outage. 

The  licensee  has  informed  the  NRC 
that  state  and  local  government 
agencies  may  participate  at  varying 
levels  of  participation  in  the  licensee's 
proposed  annual  exercise.  The  licensse 
will  also  conduct  a  full  participation 
exerdse  later  in  1987  in  which  state  and 
local  govenmients  will  fully  participate 
in  accordance  with  the  biennial 
frequency  requirement  of  10  CFR  50, 
Appendix  E,  section  IV.F.3.  This 
exercise  schedule  has  been  coordinated 
with  the  Federal  Emergency  Managment 
Agency  (FEMA)  Region  VH. 

Full  participation  exercises  at  Wolf 
Creek  Generating  Station  with  state  and 
local  government  participation  have 
been  conducted  annually  during  the 
previous  two  years,  with  the  most  recent 
full  participation  exercise  conducted  on 
November  20, 1985.  This  exercise 
involved  appropriate  full  participation 
by  all  jurisdictions  within  the  plume  and 
ingestion  exposure  pathway  emergency 
planning  zones  including  the  State  of 
Kansas  and  Coffey  County.  A  remedial 
exercise  was  conducted  in  April  1986  to 
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correct  a  deflciency  indentified  by 
FEMA  in  monitoring  and 
decontamination  capabilities  at  a 
county  relocation/reception  center.  Both 
NRC  and  FEMA  have  found  that  the 
implementation  of  onsite  and  offsite 
emergency  plans  was  adequate  to 
protect  the  health  and  safety  of  the 
public.  These  fmdings  provide  assurance 
that  the  licensee,  state  and  local 
agencies  have  the  capability  to  respond 
to  an  emergency  at  the  Wolf  Creek 
Generating  Station. 

An  extensive  amount  of  emergency 
plan  training  has  been  conducted  by  the 
licensee  since  the  last  exercise  was  held 
on  November  20, 1985.  The  licensee 
conducted  an  offsite  radiological 
monitoring  drill  on  March  5, 1986,  with 
state  and  local  monitoring  teams 
participating.  The  licensee  conducted 
table  top  drills  for  primary  and  alternate 
Technical  Support  Center  emergency 
response  personnel  in  June  1986,  for 
Operational  Support  Center  emergency 
response  personnel  on  June  25  and  July 
7. 1986,  and  for  Emergency  Operations 
Facility  personnel  in  July  1986.  Control 
room  personnel  participated  in  table  top 
drills  in  August  1986.  continuing  for  six 
weeks  to  include  all  six  operating  shifts. 
Home  Office  Emergency  Center 
emergency  response  personnel  are  to 
participate  in  drills  starting  in  October 
1986,  with  eight  sessions  planned. 
Additionally,  the  licensee  has  conducted 
monthly  and  quarterly  communications 
drills  involving  onsite  and  offsite 
response  centers  and  organizations. 

IV 

Based  on  the  above  assurance  related 
to  maintenance  of  onsite  preparedness 
and  the  adequacy  of  offsite  emergency 
preparedness,  we  conclude  that  the 
licensee's  request  for  an  exemption  is 
reasonable  and  that  granting  the 
requested  exemption  will  not  adversely 
affect  the  overall  state  of  emergency 
preparedness  for  Wolf  Creek  Generating 
Station. 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12,  the  exemption 
requested  by  the  licensee's  letter  dated 
March  20, 1986,  as  discussed  above,  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Finally,  the  exemption  requested  is  a 
temporary  one  which  will  exist  only  for 
about  two  months  and  is  necessary  only 
because  of  scheduling  restraints  caused 
by  the  first  refueling  outage.  The 
licensee  has  made  a  good  faith  effort  to 
comply  with  the  regulation  by 
attempting  to  schedule  the  excerise 
earlier.  Due  to  scheduling  constraints  of 
the  Federal  Emergency  Management 


Agency,  this  waa  not  possible.  This 
situation  constitutes  the  special 
circumstances  described  in  10  CFR 
50.12(a){2)(v). 

Accordingly,  the  Commission  hereby 
approves  the  exemption,  modified  as 
follows: 

The  next  emergency  exercise  at  Wolf 
Creek  Generating  Station  conducted  pursuant 
to  the  requirement  of  10  CFR  50,  Appendix  E. 
section  IV.F.2,  shall  be  conducted  not  later 
than  February  28, 1987. 

Pursuant  to  10  CFR  51.32,  the 
Commission  haa  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environement 
(51  FR  41172).  This  Exemption  is 
effective  upon  issuance. 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  November  1986. 

For  The  Nuclear  Regulatory  Commission. 
George  Lear, 

Acting  Deputy  Director.  Division  ofPlVR 
Licensing-A.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  86-26211  Filed  11-1&-86;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and  Electric 
Power  Plan  Amendments;  Statement 
of  Policy 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Adopticm  of  agency  policy. 

summary:  On  September  19, 1986,  the 
Northwest  Power  Planning  Council 
(Council)  published  a  Draft  Statement  of 
Council  Policy  Implementing  section  6(c) 
of  the  Northwest  Electric  Power 
Planning  and  Conservation  Act  (Act),  16 
U.S.C.  839  (1980).  Section  6(c)  requires 
the  Administrator  of  the  Bonneville 
Power  Administration  (Bonneville)  to 
conduct  a  public  hearing  on  any 
Bonneville  proposal  to  acquire  a  major 
resource  or  to  implement  a  conservation 
measure  that  will  conserve  an 
equivalent  amount  of  energy.  The 
Administrator  must  determine  whether 
the  proposal  is  consistent  with  the 
Council's  Northwest  Conservation  and 
Electric  Power  Plan  (Plan).  The  Act 
gives  the  Council  an  opportunity  to 
make  its  own  subsequent  determination 
regarding  consistency  with  the  Plan. 
Should  either  Bonneville  or  the  Council 
find  a  proposal  inconsistent,  Bonneville 
can  acquire  the  major  resource  only 
after  receiving  approval  from  the 


Congress.  The  Council  took  public 
comment  at  several  regularly  scheduled 
meetings  and  accepted  written 
comments  through  October  16, 1986.  The 
following  policy,  which  addresses  the 
procedures  that  the  Council  will  employ 
in  making  a  consistency  determination 
and  the  criterion  that  the  Council  will 
employ,  responds  to  the  comments 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dulcy  Mahar,  Director  of  Public 
Information  and  Involvement,  850  S.W. 
Broadway,  Suite  1100,  Portland,  Oregon 
97205;  (503)  222-5161,  (toll-free)  1-800- 
222-3355  (in  Montana.  Idaho  or 
Washington)  or  1-800-452-2324  in 
Oregon. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Statutory 

Under  section  6(c)  of  the  Pacific 
Northwest  Electric  Bower  Planning  and 
Conservation  Act,  18  U.S.C.  839-839h 
(Supp.  V  1981)  (Act),  the  Administrator 
of  the  Bonneville  Power  Administration 
is  directed  to  conduct  a  public  hearing: 

[fjor  each  proposal  under  subsection  (a),  (b), 
(f),  (h)  and  (1)  of  this  section  to  acquire  a 
major  resource,  to  implement  a  conservation 
measure  which  will  conserve  an  amount  of 
electric  power  equivalent  to  that  of  a  major 
resource,  to  pay  or  reimburse  investigation 
and  pre-construction  expenses  of  the 
sponsors  of  a  major  resource,  or  to  grant 
billing  credits  or  services  involving  a  major 
resource  ....  j 

This  hearing  must  develop  an 
adequate  record  to  assist  in  evaluating 
the  proposal  so  that  the  Administrator 
may  make  a  finding,  among  others,  that 
a  proposal  is  either  consistent  or 
inconsistent  with  the  Council's 
Northwest  Conservation  and  Electric 
Power  Plan.  Once  the  Administrator's 
determination  is  sent  to  the  Council,  the 
Council  may  then  make  its  own 
determination  that  the  Administrator's 
proposal  is  consistent  or  inconsistent 
with  the  plan.  If  either  Bonneville  or  the 
Council  finds  a  proposal  inconsistent 
with  the  plan,  the  Administrator  may 
not  implement  the  proposal  without 
receiving  authorization  for  expenditure 
of  funds  by  an  Act  of  Congress. 

This  statement  announces  the 
Council's  policy  toward  implementation 
of  its  responsibilities  under  section  6(c) 
of  the  Northwest  Power  Act.  It 
announces  a  final  policy,  but  one  that  is 
intended  to  be  subject  to  revision  as 
experience  is  gained  with  the  section 
6(c)  process.  This  statement  is  not 
intended  to  change  the  meaning  of  any 
part  of  the  Northwest  Power  Act. 
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B.  Scope  of  Policy  Statement 

This  proposed  pohcy  statement  is 
limited  to  only  two  of  the  activities 
made  subject  to  review  under  the  Act,  a 
Bonneville  proposal  to  acquire  a  major 
resource  and  a  Bonneville  proposal  to 
implement  a  conservation  measure  that 
will  conserve  an  amount  of  electric 
power  equivalent  to  that  of  a  major 
resource.  The  Council  is  not  addressing 
the  other  two  activities  made  subject  to 
section  6{c)  review,  a  Bonneville 
proposal  to  pay  or  reimburse 
investigation  and  preconstruction 
expenses  of  the  sponsors  of  a  major 
resource  and  a  Bonneville  proposal  to 
grant  billing  credits  or  services  involving 
a  major  resource.  Neither  is  the  Council 
determining  any  issue  related  to  the 
consistency  required  pursuant  to  section 
4(h)(10)(A)  or  any  other  provision  of  the 
Act. 

C.  Finality  of  Policy  Statement 

The  Council  recognizes  that  this 
policy  statement  is  final  for  purposes  of 
judicial  review  under  section  9(e)(5)  of 
the  Northwest  Power  Act,  or  other 
applicable  laws. 

Given  the  neoesseirily  preliminary 
level  of  current  understanding  of  the 
types  of  resource  acquisitions  that  may 
require  review  pursuant  to  section  6(c), 
the  Council  will,  at  least  every  five 
years,  initiate  a  public  policymaking 
concerning  the  Section  6(c)  consistency 
criterion  in  order  to  evaluate  evolving 
understandings  of  resource  acquisitions 
and  to  assess  the  need  for  changes  in 
interpretation.  The  Council  understands 
that  Bonneville  also  will  initiate  such  a 
process  concerning  Bonneville's 
responsibilities  under  section  6{c), 
including  threshold,  process  and 
consistency  criterion,  for  the  same 
purposes.  The  result  of  such  public 
policymaking  by  the  Council  and 
Bonneville  will  be  final  actions  for 
purposes  of  judicial  review  under 
Section  9(e)(5)  of  the  Northwest  Power 
Act,  or  other  applicable  laws. 

II.  Statement  of  Council  Policy 

A.  Council  Consistency  Determination 
Process 

If  the  Council  elects,  pursuant  to 
section  6(c)(2),  to  review  a  Bonneville 
proposal  under  section  e(c)(l)  for 
consistency  with  the  Northwest 
Conservation  and  Electric  Power  Plan,  it 
will  do  so  by  a  majority  vote  of  all  the 
members  within  sixty  days  of  receiving 
the  Administrator's  determination  made 
pursuant  to  section  6(c)(1).  In  order  to 
inform  itself  with  respect  to  Bonneville's 
proposal,  the  Council  may  attend  the 
hearing  that  Bonneville  is  required  to 
conduct  pursuant  to  section  6{c)(l){B) 


and  may  consider  the  record  developed 
by  the  Administrator  in  such  proceeding. 
If  the  Council  elects  to  review,  it  will 
also  conduct  its  own  analysis  and  public 
comment  process  prior  to  reaching  its 
determination. 

B.  Council  Consistency  Criterion 
If  the  Council  elects  to  review  a 
Bonneville  proposal  under  section 
6(c)(1)  for  consistency  with  the 
Northwest  Conservation  and  Electric 
Power  Plan,  it  will  employ  the  following 
standard. 

A  Bonneville  proposal  pursuant  to  Section 
6(c)(1)  of  the  Northwest  Power  Act  shall  be 
found  consistent  with  the  Northwest 
Conservation  and  Electric  Power  Plan  if  it  is 
judged  to  be  so  sUiictured  that  it  wi'l  achieve 
substantially  the  goals  and  objectives  of  the 
plan  in  effect  at  the  time  the  proposal  is 
made. 

Decision  Document 

I.  Council  Consistency  Determination 
Process 

A.  Summary  of  Comments 

A  number  of  commenters  said  that  the 
Council  should  not  become  a  party  at 
the  hearing  that  Bonneville  is  required  to 
conduct  in  reaching  its  consistency 
determination.  PPC.  WPUDA,  NCAC, 
WPAG.  In  consultations  held  during  the 
course  of  this  policy  making  exercise,  it 
became  evident  that  at  least  some  of 
these  same  commenters  identified  party 
status  with  assumption  of  an  advocacy 
role. 

Other  commenters  said  that  the 
Council  itself  should  avoid  excessive 
process,  ICP,  and  noted  that  the 
Council's  decision  on  consistency  must 
follow  that  of  the  Administrator.  PPC, 
WPAG.  Although  some  commenters 
observed  that  Council  participation  in 
Bonneville's  hearing  process  might 
facilitate  review,  WEUC.  and  called  for 
as  much  public  involvement  as  time 
would  allow,  WPAG,  some  of  those 
same  commenters  said  that  the  Council 
should  limit  its  involvement  in 
Bonneville's  process  to  preserve  its 
objectivity  for  the  determination  that  it 
may  also  face.  WPAG. 

Another  frequent  comment  was  that 
the  Council  should  not  consider 
amending  the  power  plan  during  the 
course  of  a  section  6(c)  review.  PPC, 
WPAG.  The  policy  that  the  Council  has 
adopted  provides  for  testing  a 
Bonneville  proposal  against  the  plan  in 
effect  at  the  time  the  proposal  is  made. 
The  Council  agreed  with  those 
commenters  who  said  that  review 
should  focus  on  consistency  with  the 
existing  plan.  PPC,  for  example,  said 
that  the  plan  should  not  become  a 
"moving  target."  The  Council  and 


Bonneville  have  committed  to 
consultations  that  would  include 
representatives  from  the  region  prior  to 
the  time  that  a  section  6(c)  review  might 
be  initiated,  and  have  agreed  that  such 
consultations  constitute  the  appropriate 
time  to  address  the  advisability  of 
modifying  a  Bonneville  proposal  or  of 
amending  the  Council's  power  plan. 
Bonneville  and  the  Council  have  also 
committed  to  periodic  consultations 
with  one  another  and  representatives  of 
the  region  to  discuss  potential  proposals 
to  acquire  resources  within  the  context 
of  section  6(c). 

B.  Discussion. 

Section  6(c)(2)  of  the  Northwest  Power 
Act  provides  that  the  Council  "may" 
make  a  determination  regarding  the 
consistency  of  a  Bonneville  proposal 
"within  sixty  days  of  the  receipt  of  the 
Administrator's  decision  .  .  .  ."  The 
Council's  decision  is  to  be  "by  a 
majority  vote  of  all  members  of  the 
Council .  .  .  ."  Thus,  if  the  Council 
decides  to  review  a  Bonneville  proposal, 
it  will  make  its  decision  by  a  vote  of  at 
least  five  members,  within  sixty  days  of 
receiving  the  Administrator's 
determination,  at  either  a  regularly 
scheduled  public  meeting,  or  one 
specially  called  for  this  purpose. 

Because  the  Act  gives  the  Council 
only  sixty  days  within  which  to  make  its 
decision,  it  will  ordinarily  be  necessary 
for  the  Council  and  its  staff  to  begin 
investigating  a  Bonneville  proposal 
before  the  Administrator  forwards  his 
consistency  fmding.  One  important 
source  the  Council  may  use  to  inform 
itself  about  the  proposal  is  the  hearing 
that  Bonneville  is  required  to  conduct 
under  section  6(c)(1)(C).  The  question  of 
what  role,  if  any,  the  Council  might  play 
at  Bonneville's  hearing  was  the  subject 
of  considerable  discussion  during  this 
policy  making  exercise.  Because 
Bonneville  has  adopted  hearing 
procedures  modelled  on  section  7(i),  the 
Council  expects  that  it  will  participate 
in  Boimeville's  hearing  and  simply 
receive  all  documents  filed  and  attend 
the  hearing  as  an  observer.  The  Council 
does  not  anticipate  participating  in  the 
Bonneville  hearing  as  an  advocate 
arguing  for  or  against  consistency. 

The  Council's  ordinary  decision 
making  process  entails  staff 
presentation  of  an  issue  paper,  public 
comment,  staff  analysis  and 
recommendation,  and  Council  decision. 
The  60  day  maximum  established  by 
section  8(c)(2)  suggests  that  this  process 
will  have  to  be  accomplished  in  less 
than  the  usual  time.  Shortening  this 
schedule  might  be  accomplished,  in  part, 
by  having  the  Coimcil  staff  publish  an 
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issue  paper  along  with  its  own 
preliminary  analysis  as  soon  as  possible 
after  Bonneville's  hearings.  The 
Administrator's  consistency 
determination  and  its  supporting  record 
could  be  made  an  appendix,  if  they  were 
available.  Public  comment  could  be 
taken  at  the  next  scheduled  Council 
meeting.  The  staffs  analysis  and 
recommendation  could  then  be 
presented  at  the  following  Council 
meeting,  or  at  a  specially  scheduled 
meeting,  if  that  were  necessary. 

The  Council  has  taken  a  position  that 
will  allow  it  to  gain  as  much  information 
as  is  possible  for  an  observer  at 
Bonneville's  hearing.  The  Council  does 
not  intend  to  compromise  its 
independence,  should  it  elect  to  make  a 
consistency  determination.  For  its  own 
consistency  finding,  the  Council  has 
outlined  a  process  that  will  allow  for 
more  or  less  process,  according  to  the 
complexity  and  controversial  nature  of 
the  proposal.  The  Council  recognizes 
that  the  Act  contemplates  two  separate 
and  independent  consistency  decisions: 
one  determination  required  of  the 
Administrator  and  another,  subsequent 
determination  at  the  option  of  the 
Council. 

II.  Council  Consistency  Criterion 

A.  Summary  of  Comments 

A  number  of  commenters  said  that  the 
Council's  plan  should  be  general  enough 
so  that  the  Administrator  has 
reasonable  flexibility  in  selecting 
reasonable  means  to  implement  the 
plan.  ICP.  PPC.  PNUCC.  WPAG.  Thus, 
for  example.  WPAG  said  that  the  plan 
should  offer  a  general  blueprint  for 
Bonneville  acquisitions  that  specifies 
type,  quantity,  cost,  and  timing  of 
resource  acquisitions.  A  proposal  that 
satisfies  each  of  those  characteristics 
should  be  found  consistent  with  the 
plan.  WPAG  said. 

While  most  commenters  who 
addressed  the  question  of  the 
consistency  criterion  favored  a  standard 
that  was  not  overly  exacting,  PGE, 
PNUCC,  MPC,  and  that  would  not  be 
used  to  dictate  detailed  program  design 
features,  PNUCC.  many  said  that  the 
proposed  criterion  failed  to  meet  the 
requirements  of  the  Act.  Changing  the 
statutory  requirement  of  consistency 
with  the  plan  to  substantial  achievement 
of  the  goals  and  objectives  of  the  plan 
constituted  an  improper  attempt,  some 
said,  to  amend  the  congressional 
provision  through  adoption  of  an 
interpretative  rule.  BLUMM,  IDAG. 
Others  said  that  this  standard  would 
introduce  confusion  into  the  region's 
planning  process.  IDAG.  BLUMM. 
WPAG,  NRDC,  in  that  it  fails  to  identify 


operative  goals  and  objectives  and 
appears  to  disclaim  the  binding  force  of 
any  plan  provisions.  NRDC.  Several 
commenters  said  that  the  policy  should 
explain  why  it  does  not  address  pre- 
construction  expenses  and  billing 
credits.  Others  noted  that  it  would  have 
to  be  applied  on  a  case-by-case  basis, 
ICP,  PNUCC.  and  tfiat  it  would  have  to 
be  applicable  to  a  variety  of  proposed 
major  resources.  PGE.  Several 
commenters  said  that  the  criterion 
should  be  substantial  compliance  with 
the  plan,  ICP,  for  example,  and  others 
said  that  the  criterion  should  be 
conformity  with  the  overall  objectives 
and  intent  presented  in  the  plan. 
PNUCC.  MPC. 

NCAC  offered  detailed  comments  on 
the  consistency  criterion  that  favored  a 
more  exacting  standard.  A  proposal 
should  be  found  consistent,  NCAC  said, 
if  it  (1)  demonstrates  an  ability  to 
achieve  an  objective  of  the  action  plan. 
(2)  incorporates  all  relevant  activities  of 
the  action  plan,  and  (3)  is  consistent 
with  the  resource  portfolio's  estimates  of 
achievable  resources  and  its  resource 
priorities  and  schedules  for  resource 
acquisition.  Other  commenters  agreed 
that  the  resource  portfolio  should 
operate  as  a  hard  constraint  in 
determining  consistency.  NRDC.  WPAG. 

Several  commenters  were  concerned 
that  the  draft  consistency  standard 
would,  directly  or  indirectly,  lead  to 
adoption  of  a  similar  standard  in  judging 
whether  Bonneville's  is  complying  with 
its  responsibilities  under  section 
4(h)(1)(A)  of  the  Act.  NMFS.  NWF, 
Blumm.  IDAG.  Commenters  also  were 
concerned  with  the  draft's  requirement 
that  a  Bonneville  proposal  "achieve 
substantially  the  goals  and  objectives  of 
the  power  plan,"  because:  the  fish  and 
wildlife  program  contains  a  large  range 
of  measures  that  may  not  be  expressly 
incorporated  into  the  power  plan;  the 
draft  standard  gives  the  region  little 
guidance;  and  because  the  draft 
standard  adds  complexity  to  what  is  a 
simple  statutory  standard.  NWF,  NMFS, 
IDAG.  Some  suggested  that  the  draft 
standard  was  not  legally  supportable. 
One  commenter  suggested  that  the  draft 
standard  was  adequate  because  one  of 
the  basic  goals  and  objectives  of  the 
plan  is  to  satisfy  the  provisions  of  the 
fish  and  wildlife  program.  PNUCC. 
Hence,  the  commenters  believed  that  the 
draft  standard  would  be  adequate  to 
bring  the  question  of  specific 
consistency  with  the  Fish  and  Wildlife 
Program  provisions  into  the  6(c)  hearing 
process.  "The  determination  of  specific 
consistency  with  each  program  measure 
could  only  be  accomplished  when  the 
details  of  a  specific  resource  in  question 


are  known  and  only  on  a  case-by-case 
within  the  6(c)  hearing  process,  said  the 
commenter. 

B.  Discussion  | 

In  the  1986  Power  Plan,  the  Council 
adopted  an  approach  to  implementation 
that  aimed  at  giving  Bonneville  greater 
flexibility  in  planning  the  activities 
required  to  meet  the  goals  and 
objectives  of  the  plan.  "Rather  than 
specifying  action  items  in  great  detail, 
as  it  did  in  the  1983  plan,  the  Council  is 
providing  Bonneville  more  flexibility  in 
designing  programs  to  achieve  the 
objectives  set  forth  in  the  Action  Plan." 
1986  Power  Plan.  p.  9-5.  The  consistency 
standard  that  the  Council  has  adopted 
for  making  a  determination  pursuant  to 
6(c)  reflects  this  same  commitment  to 
allowing  Bonneville  greater  latitude  in 
selecting  the  means  to  achieve  the  goals 
and  objectives  of  the  plan.  "Goals  and 
objectives"  should  be  understood  in  a 
broad  sense.  It  should  be  noted  that  the 
Council  does  not  regard  only  those  goals 
listed  on  page  3-1  and  those  objectives 
found  in  bold-face  type  in  chapter  9  of 
the  1986  plan  as  the  "goals  and 
objectives"  against  which  a  given 
proposal  is  to  be  tested. 

The  Council,  in  making  its  consistency 
determination,  will  be  faced  with 
making  a  judgment  about  the  extent  to 
which  a  Bonneville  proposal 
substantially  achieves  the  plan's  goals 
and  objectives.  If  the  Council  were 
evaluating  a  Bonneville  proposal  against 
the  current  power  plan,  for  example,  it 
would  look  first  at  the  goals  and 
objectives  set  forth  in  the  plan.  Then  the 
Council  would  consider  the  issues 
identified  by  the  Council  staff,  public 
comment  on  those  issues,  the  various 
activities  that  could  be  expected  to 
acheive  the  relevant  goals  and 
objectives,  including  those  selected  by 
the  Council  and  set  forth  in  the  most 
recent  power  plan,  and  judge  the  degree 
to  which  the  proposal  would  be  likely  to 
achieve  those  goals  and  objectives. 

Although  the  Council  has  adopted  a 
standard  that  is  not  expressed  with  as 
much  detail  as  some  commenters  have 
suggested,  application  of  the  Council's 
standard  will  include  a  comparison  of 
the  type  quantity  cost,  and  timing  of  a 
proposed  resource  with  the  schedule, 
cost,  quantity,  and  priority  of  resources 
identified  in  the  resource  portfolio  of  the 
power  plan.  It  will  entail  judging 
whether  the  activities  Bonneville  has 
proposed  are  likely  to  acheive 
substantially  the  goals  and  objectives  of 
the  power  plan.  The  Council  wishes  to 
make  clear  that,  as  stated  in  the  1986 
Power  Plan,  it  intends  to  accord 
Bonneville  greater  flexibility  in 
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implementing  the  plan,  and  is  not 
adopting  a  standard  that  would  require 
every  particular  activity  enumerated  in 
the  action  plan  to  be  implemented.  The 
Council  recognizes  that  it  will  be 
necessary  for  it  to  exercise  its  judgment, 
on  a  case-by-case  basis,  to  determine 
whether  the  particular  activities  in  a 
Bonneville  proposal  are  likely  to  meet 
substantially  the  relevant  goals  and 
objectives  of  the  plan. 

The  Northwest  Power  Act  requires  the 
Council  to  develop  a  Columbia  River 
Basin  Fish  and  Wildlife  Program,  which 
is  incorporated  by  statute  into  the  power 
plan.  One  goal  of  the  plan  is  to  protect, 
mitigate  and  enhance  fish  and  wildhfe 
in  the  Columbia  River  Basin  in 
accordance  with  the  provisions  of  the 
Council's  fish  and  wildhfe  program. 
Therefore,  each  Bonneville  proposal 
under  section  6{c)  must  be  evaluated  for 
consistency  with  provisions  of  the  fish 
and  wildlife  program  relevant  to  the 
proposal.  In  this  sense,  under  section 
6(c),  a  finding  of  consistency  with  the 
goals  and  objectives  of  the  power  plan 
must  resolve  the  issue  of  consistency 
with  the  fish  and  wildlife  program  for 
purposes  of  evaluating  in  proposal  under 
section  6(c). 

This  policy  decision  regarding 
consistency  for  purposes  of  review 
pursuant  to  section  6(c)  is  not  intended 
to  have  any  implications  with  respect  to 
the  responsibilities  of  the  Administrator 
in  implementing  the  Council's  fish  and 
wildlife  program  pursuant  to  section 
4(h)(10)(A),  or  any  section  of  the 
Northwest  Power  Act  other  than  section 
6(c).  Neither  does  this  policy  statement 
constitute  in  any  manner  a  precedent  for 
determining  or  interpreting  consistency 
under  section  4(h)(10)(A),  or  any  section 
of  the  Northwest  Power  Act  other  than 
section  6(c). 

III.  Finality  of  Policy  Statement 

A.  Summary  of  Comment 

Commenters  expressed  concern  that 
the  Council's  or  Bonneville's  policy 
statement  would  be  deemed  a  final 
action  under  section  9(e)(5)  of  the 
Northwest  Power  Act,  and  therefore 
become  final  unless  challenged  within 
90  days.  WWP.  ICP.  PNUCC.  They 
advised  against  such  an  outcome, 
because  it  could  force  litigation  filed  for 
protective  purposes. 

B.  Discussion 

The  Council  appreciates  this  concern, 
particularly  because  these  policy 
statements  have  been  developed 
without  the  benefit  of  any  actual 
experience  with  the  section  6(c)  process. 
We  strongly  believe  that  the  threshold, 
process  and  consistency  criterion  may 


be  improved  as  the  parties  gain 
experience  with  section  6(c),  and  that 
these  policy  statements  must  be 
dynamic,  and  open  to  change.  We 
cannot  provide  assurance  that  a  court 
would  not  find  this  policy  statement  or 
Bonneville's  policy  to  be  final  actions 
for  purposes  of  section  9(e)(5). 

However,  in  response  to  these 
concerns,  the  Council  and  Bonneville 
have  provided  for  periodic  reevaluations 
of  the  Council's  policy  statement  and  of 
Bonneville's  policy.  These  reevaluations 
would  allow  each  agency  to  incorporate 
the  experience  and  knowledge  gained 
through  implementing  the  section  6(c) 
process.  After  such  reevaluations,  each 
agency  would  issue  a  policy  statement 
or  rule  that  would  be  subject  to  judicial 
review  under  section  9(e)(5)  or  other 
applicable  law.  By  this  provision,  the 
Council  hopes  that  interested  parties 
will  not  feel  it  necessary  to  file 
protective  actions  merely  because  they 
fear  that  they  will  have  no  remedy  90 
days  after  these  actions  become  final. 

The  Council  and  Bonneville  have 
reviewed  each  other's  section  6(c)  policy 
statements  and  agree  that  those  policies 
and  supporting  documents  are 
reasonable. 

List  of  Abbreviations  of  Commenters 
Referred  to  in  Decision  Document 

PPC — Public  Power  Council 
WPUDA— Washington  Public  Utility 

Districts'  Association 
NC AC— Northwest  Conservation  Act 

Coalition 
NRDC— Natural  Resources  Defense 

Council 
WPAG — Western  Public  Agencies 

Group 
ICP — Intercompany  Pool 
PNUCC— Pacific  Northwest  Utilities 

Conference  Committee 
WWP— Washington  Water  Power 

Company 
WEUC — Washington  Energy  and 

Utilities  Committee 
PGE— Pacific  Gas  and  Electric 
MPC — Montana  Power  Company 
BLUMM— Mike  Blumm,  Lewis  &  Clark 

Law  School 
MMFS — National  Marine  Fisheries 

Service 
NWF— National  Wildlife  Federation 

Issued  in  Portland,  Oregon,  on  November 
12, 1986. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  86-26218  Filed  11-19-86;  8:45  am] 
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Northwest  ConMrvation  and  Electric 
Power  Plan;  Proposed  Model 
Conservation  Standards  AmendmenU, 
Hearings,  and  Public  Comment  Period 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  proposed 
amendments,  hearings,  and  opportunity 
to  comment  regarding  model 
conservation  standards  for  new 
residential  and  commercial  construction 
and  surcharge  recommendation. 

summary:  On  April  27. 1983.  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  (Council) 
adopted  a  Northwest  Conservation  and 
Electric  Power  Plan  (Plan)  including 
model  conservation  standards  (MCS)  (48 
FR  24493.  June  1, 1983).  On  December  4, 
1985,  the  Council  adopted  amendments 
to  the  MCS  (51  FR  7364.  March  3. 1986), 
which  were  later  incorporated  in  the 
1986  Plan  amendments  (51  FR  16239, 
May  1. 1986). 

The  Council  now  proposes  to  further 
amend  portions  of  the  plan  relating  to 
the  MCS.  This  notice  describes  the 
proposed  amendments  and  explains 
how  to  participate  in  the  amendment 
process.  In  an  effort  to  complete  this 
amendment  process  before  the  1987 
building  season  begins,  the  Council  has, 
on  its  own  motion  and  at  the  suggestion 
of  the  Bonneville  Power  Administration, 
decided  to  conduct  this  amendment 
process  according  to  the  schedule 
described  below.  This  amendment 
process  is  separate  from  any  Plan 
amendment  process  the  Council  may 
conduct  in  the  future  in  response  to 
petitions  received  from  outside  parties 
to  amend  the  Plan  regarding  the  MCS. 
DATES  addresses:  Written  comments 
regarding  the  proposed  amendments 
should  be  postmarked  no  later  than 
December  22, 1986.  The  period  for  oral 
public  comment  and  consultation 
sessions  will  continue  until  5  p.m. 
Pacific  time  on  January  9, 1987.  Public 
hearings  on  the  proposed  amendments 
will  be  held  at  the  following  places  and 
times: 

•  Seattle,  Washington,  Friday. 
December  12, 10:00  a.m..  Federal 
Building,  South  Auditorium,  915  Second 
Avenue. 

•  Missoula,  Montana,  Monday, 
December  15, 1986, 1:00  p.m.,  Missoula 
Sheraton  Hotel,  200  S.  Pattee. 

•  Boise,  Idaho,  Tuesday,  December 
16, 1986, 10:00  a.m..  Red  Lion  Riverside. 
Cinnabar  Room,  29th  and  Chinden. 

•  Portland.  Oregon,  Wednesday, 
December  17, 1986, 10:00  a.m    Council 
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Central  Of&ces,  8S0  SW.  Broadway. 
Suite  1100. 

The  Council  expects  to  take  final 
action  on  tiiese  proposed  MCS-related 
amendments,  at  its  January  14-15, 1987 
meeting. 

Guidelines  for  Presenting  Oral 
Comments  at  Heatings 

1.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis,  Information 
Coordinator,  at  the  Council's  central 
office  (850  SW.  Broadway,  Suite  1100, 
Portland,  Oregon,  97205  or  (503)  222- 
5161  (toll  free  1-800-222-3355  in  Idaho. 
Montana,  and  Washington  or  1-800- 
452-2324  in  Oregon])  no  later  than  the 
day  before  the  hearing. 

2.  Those  who  do  not  reserve  time 
periods  will  be  permitted  to  present  oral 
comments  as  time  permits. 

3.  Use  the  hearing  to  summarize 
written  comments.  The  comments 
themselves  should  not  be  read. 

4.  If  possible,  10  (10)  copies  of  written 
comments  should  be  submitted  to  the 
Council  recorder  at  the  hearings.  This 
person  will  be  sitting  at  a  table  near  the 
Council  members  and  will  be  identified 
at  the  start  of  the  hearing  by  the  hearing 
chairman.  When  preparing  these  copies, 
refer  to  the  instructions  below  for 
written  coments. 

5.  Comment  time  may  be  limited  on 
those  occasions  when  the  number  of 
people  signed  up  to  testify  is  sufficiently 
large  that  it  will  be  necessary  to  impose 
limits  in  order  to  allow  all  commentors  a 
hearing.  A  15-minute  guideline  is 
suggested. 

6.  Appearance  at  more  than  one 
hearing  is  unnecessary.  At  each  hearing, 
scheduling  preference  will  be  given  to 
individuals  and  groups  which  have  not 
testified  at  other  hearings. 

Guidelines  for  Submitting  Written 
Comments 

1.  All  written  comments  must  be  sent 
to  the  Council's  central  office.  Attn: 
Dulcy  Mahar,  Director  of  Public 
Information  and  Involvement.  850  SW. 
Broadway.  Suite  1100,  Portland,  Oregon 
97205  and  must  be  postmarked  by 
December  22, 1986.  Comments 
postmarked  after  that  date  will  not  be 
considered. 

2.  Comments  should  be  clearly 
marked  "Comments  on  Model 
Conservation  Standards  for  New 
Residential  and  Commercial 
Construction." 

3.  Written  comments  should  be 
specific  and  concise  and  refer  to 
sections  or  page  numbers  in  the 
proposed  MCS  amendments. 

4.  If  appropriate,  submit  a  "marked 
up"  copy  of  the  proposed  MCS  (or 


appropriate  sections)  including 
suggestions  and/or  revisions.  Suggested 
deletions  should  be  lined  out  and  placed 
in  parentheses.  Suggested  new  languge 
should  be  underlined. 

5.  Please  type  (double-spaced) 
comments,  if  possible.  Use  only  one  side 
of  the  paper. 

6.  Provide  ten  (10)  copies  of  all 
comments  and  supporting  materials  if  at 
all  possible. 

Additional  Consultations 

Individuals  or  groups  wishing  to 
discuss  portions  of  the  proposed  MCS 
rule,  in  addition  to  testifying  at  the 
public  hearings  and  submitting  written 
comments,  may  contact  the  central  or 
state  offices  of  the  Council  listed  below. 
To  the  extent  that  schedules  allow, 
consultations  will  be  held  upon  request 
until  the  end  of  the  comment  period  at  5 
p.m..  January  9, 1987. 

Central  Office,  Attn:  Ruth  Curtis,  850  SW. 
Broadway,  Suite  HOG,  Portland,  Oregon 
97205,  (503)  222-5161. 1-800-222-3355 
(regional  toll-free).  1-800-452-2324  (Oregon 
toll-free). 

Idaho  Council  Office,  Attn:  Beth  Heinrich, 
Statehouse  Mail;  Towers  Building,  450 
West  State,  Boise,  Idaho  83720,  (208)  334- 
2956. 

Montana  Council  Office.  Attn:  Terri  Wilner, 
Capitol  Station,  Helena,  Montana  59620, 
(406)  444-3952. 

Oregon  Council  Office.  Attn:  Judi  Hertz.  505C 
State  Office  Building.  1400  SW.  Fifth 
Avenue,  Portland.  Oregon  97201,  (503)  229- 
5171. 

Western  Washington  Council  Office.  Attn: 
Tess  Nosbush.  Olympic  Tower  Building. 
Suite  700.  217  Pine  Street,  Seattle, 
Washington  98101,  (206)  464-6519. 

Eastern  Washington  Council  Office,  Attn: 
Carol  McAllister,  Eastern  Washington 
University,  Anderson  Hall  #34,  North  9th 
and  Elm  Street,  P.O.  Box  B,  Cheney. 
Washington  99004,  (509)  359-7352. 

FOR  FURTHER  INFOMMATION  CONTACT. 

Dulcy  Mahar,  Director  of  Public 
Information  and  Involvement,  at  the 
address  and  telephone  numbers  listed 
above  for  the  Council's  central  office  in 
Portland,  Oregon. 

SUPPLEMENTARY  INFORMATION:  Since  the 
Council's  first  regional  power  plan  was 
adopted  on  April  27. 1983.  the  Council 
and  Bonneville  have  made  substantial 
progress  in  their  efforts  to  improve  the 
energy  efficiency  of  new  buildings. 
Several  local  jurisdictions  in  the  states 
of  Washington  and  Idaho  have  adopted 
the  MCS  as  codes.  In  addition, 
statewide  code  improvements  have  been 
achieved  in  Oregon  and  Washington, 
although  not  to  the  full  levels  of  the 
MCS.  Over  400  houses  have  been  built 
to  the  MCS  through  the  Residential 
Standards  Demonstration  Program 
(RSDP),  a  training  program  for  builders. 


code  officials,  and  other  interested 
parties  in  the  shelter  industry.  Even 
though  the  data  from  the  RSDP  have 
statistical  limitations,  the  Council  is 
encouraged  by  the  fact  that  costs 
reported  by  the  majority  of  RSDP 
builders  were  in  accord  with  the 
Council's  1983  cost  estimates.   \ 

Bonneville  has  an  ongoing  marketing 
and  incentive  program.  Super  Good 
Cents,  aimed  at  achieving  MCS  levels  of 
construction  in  new  residences.  Houses 
built  and  marketed  through  the  Super 
Good  Cents  program  are  certified  as 
being  energy  efficient  by  electrical 
utihties.  The  goal  of  certification  is  to 
get  lenders,  sellers  and  buyers  to 
recognize  the  added  value  of  an  MCS 
home  because  it  is  less  expensive  to 
own  and  heat.  Bonneville  also  has  a 
continuing  program  to  help  train  and 
educate  the  shelter  industry,  including 
lenders,  about  the  advantages  of 
building  more  efficient  buildings.  In 
addition,  several  investor-owned 
utilities  in  the  region  have  established 
programs  to  market  efficient  building 
practices  in  their  service  territories. 

The  Council  originally  adopted  the 
MCS  in  its  1983  Power  Plan  for  the 
region  (48  FR  24493.  June  1. 1983).  On 
July  26, 1985.  the  Council  published 
proposed  amendments  to  those 
standards  (50  FR  30654,  July  26, 1986). 
Hearings  were  held  in  the  four 
Northwest  states  to  receive  oral  public 
comment  on  the  proposed  amendments. 
Consultations  were  held  with  interested 
persons  and  groups.  Extensive  written 
public  comments  were  also  received. 
After  review  of  the  comments  received, 
the  Council  published  t  reformulated 
version  of  the  proposed  rule  and 
reopened  the  comment  period  (50  FR 
40091,  Oct.  1, 1985).  Additional 
consultations  and  hearings  were  held  In 
each  of  the  Northwest  states. 

Based  on  the  results  of  these 
consultations  and  public  hearings  the 
Council  adopted  a  revised  version  of  the 
MCS  in  December  of  1985  and 
incorporated  these  revisions  into  its 
amended  1986  Plan.  The  MCS  savings 
levels  for  both  new  residential  and  new 
commercial  buildings  adopted  by  the 
Council  were  equivalent  to  the  MCS  set 
forth  and  as  amended  by  the  Council  in 
its  1983  plan.' 

The  Council's  1983  approach  to  the 
MCS  emphasized  the  use  of  building 
codes  as  the  least  expensive  way  for  the 
regional  power  system  to  acquire  cost- 
effective  conservation.  State  and  local 
jurisdictions  are  still  strongly 


■  In  January.  1985.  the  Couutdl  amended  the  MCS 
adopted  in  the  1983  Plan  to  correct  two  technical, 
nonsubstantial  errors  (50  FR  $021,  Feb.  5,  1985). 
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encouraged  to  adopt  the  MCS  for  new 
residential  and  conunercial  buildings 
and  conversions  as  building  codes.  The 
1985  reformulation  of  the  MCS.  however, 
also  focused  on  utility  residential  and 
commercial  conservation  programs.  The 
MCS  for  utility  programs  were  designed 
to  encourage  through  marketing  and 
financial  assistance  improved  building 
practice  and  ultimate  adoption  of 
building  codes  at  MCS  levels  by 
reducing  the  cost  of  the  MCS. 

Section  4(f)(2)  of  the  Northwest  Power 
Act  (18  U.S.C.  839  et  seg.)  provides  for 
Council  recommendation  of  a  10  percent 
to  50  percent  surcharge  on  Bonneville 
customers  for  those  portions  of  their 
loads  within  the  region  that  are  within 
states  or  political  subdivisions  which 
have  not.  or  on  customers  which  have 
not.  implemented  conservation 
measures  that  achieve  savings  of 
electricity  comparable  to  those  which 
would  be  obtained  under  the  MCS.  In  its 
1985  amendments,  the  Council 
recommended  that  Bonneville  impose  a 
surcharge  on  utilities  that  failed  to  take 
steps  by  designated  dates  that  would 
result  in  achieving  energy  savings 
comparable  to  those  obtainable  through 
the  MCS.  Bonneville's  draft  surcharge 
policy,  circulated  for  public  comment  in 
July.  1986,  called  for  utilities  to  submit 
MCS  plans  by  January  1, 1987,  or  be 
subject  to  a  surcharge.  However,  a  final 
surcharge  policy  is  awaiting  the 
conclusion  of  this  amendment  process. 

The  Council  is  interested  in  conunents 
on  all  aspects  of  the  proposed 
amendments  appearing  below. 
Additional  comments  on  the  following 
issues  will  be  particularly  useful: 

1.  What  are  the  appropriate 
penetration  rate  targets  for  Bonneville's 
programs  before  Bonneville's  programs 
should  be  phased  out  and  local  utilities' 
programs  phased  in? 

2.  Should  Bonneville's  budget  for  MCS 
activities  be  limited,  and  if  so,  at  what 
dollar  level  and  over  what  period  of 
time? 

3.  What  process  and/or  criteria 
should  be  used  to  adjust  financial 
assistance  levels  in  Bonneville's 
programs? 

4.  How  should  a  utihty's  performance 
in  the  conduct  of  Bonneville's  MCS 
programs  or  alternative  programs  be 
measured,  and  how  can  performance- 
based  surcharges  be  implemented  in  the 
future? 

5.  What  actions  are  most  appropriate 
to  insure  adequate  indoor  air  quality? 

Proposed  Amendments 

If  adopted  by  the  Council,  the 
proposed  amendments  would  revise 
Volume  I,  Chapter  9,  section  1. 1.0  and 


Appendix  1-B  of  the  1986  Power  Plan  to 
read  as  follows: 

1.0    New  Residential  (Site-built)  and 
New  Commercial  Buildings 

As  directed  by  the  Northwest  Power 
Act,  the  Council  designed  the  model 
conservation  standards  (MCS)  to 
produce  electricity  savings  that  are  both 
cost  effective  for  the  region  and 
economically  feasible  for  consumers. 
Since  most  residential  and  commercial 
buildings  constructed  today  are  likely  to 
last  considerably  longer  than  the  current 
surplus  of  electricity,  all  cost-effective 
conservation  should  be  captured  at  the 
time  the  buildings  are  constructed. 
Where  such  cost-effective  measures  are 
not  installed  at  the  time  of  construction, 
it  can  be  prohibitively  expensive  if  not 
impossible  to  return  to  the  structiu-e  and 
add  the  measures  later.  The  result  is 
that  a  cost-effective  resource  is  lost  to 
the  region  forever. 

Goal 

To  improve  the  efficiency  with  which 
new  residential  and  commercial 
buildings  use  electricity  and  to  ensure 
that  buildings  converting  from  other 
fuels  also  use  electricity  efficiently. 
Bonneville  should  acquire  all  electric 
energy  savings  fium  new  residential  and 
new  commercial  buildings  tiiat  are 
expected  to  cost  less  than  4.0  cents/ 
kWhr  in  1986  dollars.  Economic 
feasibility  for  building  owners  must  be 
maintained  by  Bonneville  financial 
assistance  for  any  measures  which  are 
regionally  cost-effective  but  beyond  the 
point  of  minimum  hfe  cycle  cost  to  the 
consumer.  To  maintain  economic 
feasibility,  financial  assistance  should 
be  at  least  equal  to  the  difference 
between  the  present  value  life  cycle  cost 
of  a  building  built  to  the  minimum  life 
cycle  cost  point  and  that  of  a  building 
including  all  regionally  cost-effective 
measures.  New  buildings  must  also 
maintain  levels  of  indoor  air  quality  that 
were  typical  in  1983.  The  measures 
required  to  achieve  the  goal  of  the  MCS 
should  be  reliable  and  conmiercially 
available  throughout  the  region.  In 
designing  and  implementing  programs  to 
achieve  this  goal,  Bonneville  is  expected 
to  achieve  the  following  objectives: 

MCS  Objectives 

A.  New  electrically-heated  residential 
buildings  that  comply  with  the  MCS  are 
to  be  built  to  the  energy  efficiency  levels 
at  least  equal  to  those  which  woiild  be 
achieved  by  using  the  illustrative 
component  performance  paths  displayed 
in  Table  I-B-l  for  each  climate  zone. 
New  commercial  buildings  complying 
with  the  MCS  whose  primary  space 
conditioning  system  is  electric  shall 


meet  the  specifications  set  forth  in 
Appendix  I^-l.  Conservation  measures 
included  in  the  MCS  should  provide 
reliable  savings  to  the  power  system 
and  be  commercially  available 
throughout  the  region. 

B.  Adequate  and  responsible  actions 
should  be  taken  to  preserve  indoor  air 
quality  levels  at  least  equal  to  levels 
found  in  1983. 

C.  All  conservation  measures  should 
be  economically  feasible  to  consumers 
taking  into  account  the  financial 
assistance  made  available  under  the 
Act.  Financial  incentives  from  BPA  and 
utilities  should  cover  cost  above  the 
building  owner's  minimum  life-cycle- 
cost  point  but  the  incentives  for  energy 
savings  from  the  entire  package  of 
measures  in  the  MCS  should  not  be 
more  than  the  regionally  cost-effective 
limit.  Within  these  limits,  the  incentives 
should  be  adjusted  fitim  time  to  time  to 
achieve  clearly  defined  penetration 
targets  in  MCS  construction  practice. 

D.  Amenity  levels  (e.g.  comfort, 
window  area,  architectural  styles,  etc.) 
should  be  maintained. 

E.  Bonneville  and  the  region's  utilities 
should  provide  financial,  marketing,  and 
technical  assistance  to  achieve  the  MCS 
regionwide.  Current  early  adopter 
contracts  should  be  fully  honored. 

F.  Given  that  building  practices 
change  and  new  materials  and 
information  become  available,  BPA 
should  commit  to  a  regular  and  ongoing 
program  of: 

(1)  data  collection  on  cost,  thermal 
performance,  and  environmental 
performance  of  new  buildings 
constructed  in  the  region, 

(2)  analysis  of  these  data,  sharing 
their  results  with  the  region,  and 
program  changes  based  firmly  on  the 
results  of  such  analysis,  and 

(3)  continued  research  and 
development  and  demonstration 
designed  to  lower  costs,  improve 
performance,  ensure  maintenance  of 
indoor  air  quality,  and  enhance  comfort 
and  safety  of  buildings  constructed  to 
the  MCS  levels. 

G.  MCS  programs  should  not 
significantly  alter  the  consumer's  choice 
of  heating  fuel. 

H.  Continuity  of  the  MCS  is  very 
important.  Both  the  programs  developed 
to  implement  the  MCS  and  the  levels  of 
efficiency  required  by  the  MCS  should 
remain  relatively  stable  for  a  period  of 
three  years.  At  the  end  of  that  time 
period,  the  Council  will  use  new 
information  gathered  in  the  ensuing 
years  to  revise  the  MCS  if  appropriate 
and  Bonneville  should  revise  related 
MCS  programs. 
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Status  and  tteview:  Model  Conservation 
SUntchrds 

Since  the  Council's  first  regional 
power  plan  was  adopted  on  April  27, 
1983.  the  Council  and  Bonneville  have 
made  substantial  progress  in  their 
efforts  to  improve  the  energy  efficiency 
of  new  buildings.  Several  local 
jurisdictions  in  the  states  of  Washington 
and  Idaho  have  adopted  the  model 
conservation  standards  (MCS)  as  codes. 
In  addition,  statewide  code 
improvements  have  been  achieved  in 
Oregon  and  Washington,  although  not  to 
the  full  levels  of  the  MCS.  Over  400 
houses  have  been  built  to  the  MCS 
through  the  Residential  Standards 
Demonstration  Program  (RSDP),  a 
training  program  for  builders,  code 
officials,  and  other  interested  parties  in 
the  shelter  industry.  Even  though  the 
data  from  the  RSDP  have  statistical 
limitations,  the  Council  is  encouraged  by 
the  fact  that  costs  reported  by  the 
majority  of  RSDP  builders  were  in 
accord  with  the  Council's  1983  cost 
estimates.  This  result  is  remarkable  in 
that  most  RSDP  builders  were 
constructing  an  MCS  home  for  the  first 
time. 

Bonneville  has  an  ongoing  maH(eting 
and  incentive  program.  Super  Good 
Cents,  aimed  at  achieving  MCS  levels  of 
construction  in  new  residences.  Houses 
built  and  marketed  through  the  Super 
Good  Cents  program  are  certified  as 
being  energy  efficient  by  electrical 
utilities.  The  goal  of  certification  is  to 
get  lenders,  sellers  and  buyers  to 
recognize  the  added  value  of  an  MCS 
home  because  it  is  less  expensive  to 
own  and  heat.  Bonneville  also  has 
continuing  program  to  help  train  and 
educate  the  shelter  industiy,  including 
lenders,  about  the  advantages  of 
building  more  efficient  buildings.  In 
addition,  several  investor-owned  utilites 
in  the  region  have  established  a  program 
to  market  efficient  building  practices  in 
their  service  territories. 

The  Coucil  adopted  the  MCS  in  its 
1983  Power  Plan  for  the  region  (48  FR 
24493).  On  July  26, 1985,  the  Council 
published  proposed  amendments  to 
those  standards  (50  FR  30654).  Hearings 
were  held  in  the  four  Northwest  states 
to  receive  oral  public  comment  on  the 
proposed  amendments.  Consultations 
were  held  with  interested  persons  and 
groups.  Extensive  written  public 
comments  were  also  received.  After 
review  of  the  comments  received,  the 
Council  published  a  reformulated 
version  of  the  proposed  rule  and 
reopened  the  comment  period  (50  FR 
40091,  Oct.  1, 1985).  Additional 
consultations  and  hearings  were  held  in 
each  of  the  Northwest  states. 


Based  on  the  results  of  these 
consultations  and  public  hearings  the 
Council  adopted  a  revised  version  of  the 
MCS  in  december  of  1985.  The  MCS 
savings  levels  for  both  new  residential 
and  commercial  bufldings  adopted  by 
the  Council  were  equivalent  to  the  MCS 
set  forth  and  as  amended  by  the  Council 
in  its  1983  plan. 

Following  the  adoption  of  the 
Council's  1986  Plan,  the  Administrator  of 
the  Bonneville  Power  Administration,  at 
the  request  of  the  r^ion's  public 
utilities,  agreed  to  conduct  an 
independent  review  of  the  cost- 
effectiveness  of  the  residential  MCS. 
Based  on  its  own  analysis,  Bonneville 
found  the  energy  efficiency  levels  called 
for  in  the  Council's  residential  MCS  to 
be  regionally  cost-effective.  Bonneville 
also  identified  what  is  believed  to  be 
less  costly  ways  to  meet  the  MCS,  as 
well  as  additional  measures  that  appear 
to  be  cost  effective.  Based  on  its 
analysis,  Bonneville  has  suggested  to  the 
Council  that  it  consider  revising  the 
MCS. 

The  MCS  are  designed  to  protect 
indoor  air  quality  by  including 
requirements  to  maintain  air  quality  at 
levels  common  in  1983  in  new  non-MCS 
residential  buildings.  The  Council  also 
has  included  action  items  in  this  plan  for 
the  development  by  Bonneville  of 
design,  installation,  and  inspection 
standards  for  mechanical  ventilation  as 
well  as  the  development  of 
specifications  for  mitigating  indoor  air 
pollution  problems  through  means  other 
than  increased  ventilation,  including  but 
not  limited  to  source  control. 

The  savings  resulting  from  the  MCS 
will  help  the  region  avoid  the 
construction  of  more  expensive 
resources.  The  MCS  are  also  designed  to 
meet  the  Northwest  Power  Act's 
requirements  that  they  produce  all 
electrical  energy  savings  that  are  cost 
effective  for  the  region  and 
economically  feasible  for  consumers, 
taking  into  account  financial  assistance 
made  available  pursuant  to  the  Act.  The 
Council  will  continue  to  monitor  the  cost 
and  performance  of  all  the  model 
conservation  standards  and  will  revise 
the  MCS  as  appropriate.  To  give  the 
MCS  programs  stability,  the  Council  will 
plan  their  review  and  revision  on  a  three 
year  cycle,  with  only  such  interim 
changes  as  may  be  necessary  to  correct 
obvious  errors  and  hiequities.  Data 
collection  and  analysis  should  be 
scheduled  to  be  available  when  the 
Council  next  reviews  the  MCS. 

The  Council's  1983  approach  to  the 
MCS  emphasized  the  use  of  building 
codes  as  the  least  expensive  way  for  the 
regional  power  system  to  acquire  cost- 


effective  conservation.  State  and  local 
jurisdictions  are  still  strongly 
encouraged  to  adopt  the  MCS  for  new 
residential  and  commercial  buildings 
and  conversions  as  building  codes.  The 
1985  reformulation  of  the  MCS,  however, 
also  focused  on  utihty  residential  and 
commercial  conservation  program.  The 
MCS  for  utility  programs  were  designed 
to  encourage  through  marketing  and 
financial  assistance  improved  building 
practice  and  ultimate  adoption  of 
building  codes  at  MCS  levels  by 
reducing  the  cost  of  the  MCS. 

To  help  jurisdictions  and  utilities 
prevent  inefficient  builcfings  from  being 
converted  to  electricity  for  space 
heating  and/or  conditioning,  the  Council 
has  included  an  MCS  for  conversions 
that  calls  upon  state  and  local 
jurisdictions  and  utilities  to  require  all 
regionally  cost-effective  conservation 
measures  to  be  installed  at  the  time  of 
conversion. 

The  model  conservation  standards  are 
contained  in  Appendiz  I-B.  It  is 
important  to  note  that  paths  and 
strategies  to  implement  the  MCS  are 
intended  to  be  flexible  so  as  to  promote 
code  adoption  and  acceptance  of  the 
MCS  by  homebuyers  and  builders.  The 
standard  for  new  residential  dwellings 
are  stated  in  Appendix  I-B  in  terms  of  a 
package  of  measures.  While  a  residence 
built  with  these  measures  satifies  the 
MCS  by  definition,  the  MCS  is  not 
meant  to  be  a  prescriptive  standard.  The 
illustrative  prescripHve  paths  in 
Appendix  I-B  are  provided  as 
benchmarks  against  which  to  judge  the 
equivalence  of  other  combinations  of 
measures  or  strategies  to  achieve  the 
MCS.  Any  combination  of  measures  or 
strategies  that  achieves  equivalent 
electricity  use  is  an  acceptable  path  to 
the  MCS. 

Activities:  Model  (Conservation 
Standards  i 

Achieving  the  improved  levels  of 
building  efficiency  represented  by  the 
MCS  is  the  goal  of  the  Council. 
Bonneville  has  a  key  leadership  role  in 
achieving  the  goal  of  constructing  more 
efficient  buildings  in  the  region. 

Even  though  the  benefits  of  building  to 
the  MCS  are  clear,  homebuyers, 
commercial  developers,  tiv^ers, 
lenders,  state  and  local  governments 
and  utilities  need  technical  and  financial 
assistance  to  make  the  transition  to 
energy  efficient  building  constructed  at 
the  level  of  the  standards.  Bonneville 
should  continue  activitias  to  assist 
homebuyers,  commercial  building 
developers,  state  and  local  governments, 
builders,  utilities,  realtors,  lenders,  and 
appraisers  to  accurately  evaluate 
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building  techniques  that  will  achieve 
improved  levels  of  electrical  energy 
efficiency.  This  training  and  technical 
information  is  needed  to  that  all  of  the 
decision  makers  involved  in 
constructing  and  purchasing  new 
buildings  can  make  an  informed 
decision  that  recognize  the  importance 
of  energy  efHcient  measures  in  the  total 
costs  of  owning  and  heating  or  cooUng 
the  building.  Bonneville  activities  listed 
below  are  those  that  the  Council  has 
determined  are  important  in  achieving 
its  goal. 

Bonneville  activities  are  discussed  in 
four  sections  below:  (1)  New  electrically 
heated  residences:  (2)  new  commercial 
buildings;  (3)  conversions  of  buildings  to 
electric  space  conditioning;  and  (4) 
general  activities  that  relate  to  more 
than  one  of  the  building  sectors. 

1.  New  electrically  heated  residential 
buildings.  Bonneville  should  develop 
and  implement  a  work  plan  which 
includes  the  following  actions: 

•  Assist  states,  local  governments 
and/or  utilities  in  their  efforts  to  comply 
with  the  Council's  residential  model 
conservation  standards  (MCS), 
described  in  Appendix  I-B. 

•  Maintain  an  aggressive  energy 
efHcient  new  home  marketing  program 
(e.g.,  Super  Good  Cents).  The  Super 
Good  Cents  and  MCS  adopter  programs 
should  include  a  path  that  allows  the 
builder/homebuyer  to  choose 
mechanical  ventilation  with  heat 
recovery  (HRV)  if  the  house  is  built  very 
tight  (i.e.  0.1  ach).  Financial  incentives 
for  this  path  should  include  payments 
for  the  HRV  at  the  cost-effective  level, 
except  that  all  existing  MCS  adoption 
contracts  should  be  honored. 
Bonneville's  incentives  should  be 
sufficient  to  encourage  the  further 
development  of  this  technology. 

•  EstabUsh  a  program  to  offer 
Hnancial  assistance  to  local  utilities  for 
both  single  family  and  multifamily 
dwellings.  Bonneville  should  estabUsh 
financial  assistance  levels  that  will 
achieve  substantial  market  penetration 
of  dwellings  built  to  the  MCS.  The 
minimum  value  of  financial  assistance 
offered  should  be  no  less  than  the 
difference  in  net  present  value  life  cycle 
cost  to  the  consumer  between  a  house 
built  to  the  minimum  life  cycle  costs 
level  and  a  house  built  to  the  full 
residential  MCS  level.  The  maximum 
value  of  financial  assistance  offered  for 
energy  savings  should  not  exceed  the 
Council's  cost  effectiveness  Umit  for  lost 
opportunity  resources.  Market 
penetration  targets  should  be 
established  in  consultation  with  the 
Council,  Bonneville's  customers,  state 
and  local  governments,  and  the  shelter 
industry.  Bonneville  should  also 


establish  a  procedure  to  adjust  the 
financial  assistance  and/or  marketing 
program  to  ensure  that  substantial 
penetration  of  the  MCS  is  achieved.  This 
procedure  should  start  from  a  premise 
that  within  the  bound  of  financial 
incentives  described  above,  Bonneville 
should  pay  what  is  necessary  to  achieve 
the  penetration  targets.  This  may  mean 
a  constant  budget  for  Bonneville's  MCS 
programs  since  incentives  per  housing 
unit  can  be  adjusted  based  upon 
penetration  rates. 

Bonneville  should  be  supportive  of 
MCS  in  non-fuU  requirements  customer's 
service  territories.  However,  this  should 
not  be  taken  to  imply  that  those  utilities 
have  no  regional  responsibility  of  their 
own  to  achieve  MCS.  As  it  indicated  in 
Section  III  of  this  chapter,  the  Council 
feels  that  pubUc  utiUty  commissions  and 
the  utihties  they  regulate  should  also 
consider  the  importance  of  the  role  they 
play  in  achieving  the  MCS. 

Bonneville  financial  assistance  to 
partial  requirements  customers  and 
potential  customers  not  currently 
purchasing  from  Bonneville  should  vary 
to  reflect  the  benefits  Bonneville  is 
expected  to  receive  in  reduced  load 
requirements,  reduced  exdiange 
requirements,  and  improved  building 
practice.  The  payments  should  take  into 
consideration  Bonneville's  "Final 
Conservation  Cost-Sharing  Principles" 
(Office  of  Conservation,  Bonneville 
Power  Administration.  January  21, 1985), 
which  allow  cost  sharing  with  all 
Bonneville  customers,  including  those 
with  no  load  requirements  on 
Bonneville. 

Bonneville  financial  assistance  should 
be  offered  regionwide — ^including  to 
utihties  not  currently  exchanging  with 
Bonneville  at  purchasing  power  from 
Bonneville.  There  are  several  reasons 
for  this.  First,  Bonneville  could  find  itself 
obligated  to  meet  future  investor-owned 
utility  loads  under  its  current  power 
sales  contracts.  Avoiding  unnecessary 
increases  in  investor-owned  utiUty  load 
requirements  would  reduce  future  rate 
increases  as  well  as  other  risks 
associated  with  expensive  thermal  plant 
construction.  Second,  when  an  investor- 
owned  utility  acquires  new  resources, 
its  acquisition  costs  are  not  paid  solely 
by  that  utihty's  customers.  In  significant 
part,  the  costs  are  paid  by  Bonneville 
and  its  customers.  This  occurs  when 
these  costs  are  included  in  an  investor- 
owned  utihty's  average  system  cost  and 
are  spread  to  all  Bonneville  customers 
through  the  exchange.  This  exchange 
was  authorized  by  the  Northwest  Power 
Act  and  is  designed  to  provide  lower 
rates  for  the  residential  and  small  farm 
customers  of  investor-owned  utilities. 
Energy  efficient  construction  will  help 


hold  down  the  size  and  cost  of  the 
exchange.  Third,  it  is  important  for  the 
ultimate  adoption  of  MCS  building 
codes  and  reduction  of  MCS  costs  to 
piirsue  MCS  construction  and  market 
development  regionwide.  Improving 
building  practice  is  key  to  achieving 
MCS  construction.  This  may  not  occur  if 
the  focus  is  solely  on  that  portion  of  the 
region  (approximately  40  percent) 
currently  purchasing  power  from 
Bonneville. 

•  Refine  a  component  trade-off 
system  using  the  generalized  paths 
shown  in  Table  I-B-1  of  Appendix  I-B 
as  the  basis.  At  a  minimum,  component 
trade-offs  should  be  included  to  account 
for  variations  in  building  thermal  mass, 
heating  system  efficiency,  solar 
orientation,  envelope  thermal  efficiency, 
and  mechanical  ventilation  without  heat 
recovery.  The  point  system  is  needed  to 
give  builders  tfie  flexibility  they  need  to 
meet  the  wide  range  of  characteristics 
desired  by  homebuyers.  Moreover,  the 
point  system  should  be  used  to 
encourage  builders  to  explore  new 
strategies  which  might  achieve  the  MCS 
goals  more  efnciently  and  at  lower  cost 
while  promoting  builder  acceptance  of 
the  MCS  and  regional  acceptance  of 
programs  to  implement  the  MCS. 

•  Develop  and  implement  in 
consultation  with  the  region's  electric 
utilities,  other  energy  providers  (such  as 
the  natural  gas  industry),  state  and  local 
governments,  utility  regulatory 
commissions,  and  others,  a  method  to 
monitor  the  effects  of  financial 
assistance  on  heating  system  choice  of 
new  homebuyers.  The  Council  does  not 
believe  that  consumer  choice  between 
competing  energy  sources  will  be 
significantly  affected  by  financial 
assistance  offered  by  Bonneville  and/or 
utilities.  The  Council  will  analyze  how 
the  life  cycle  cost  of  gas-heated  homes 
compares  to  electrically  heated  homes 
and  will  make  that  information 
available  to  interested  parties. 

•  Request  utihties  to  submit  to 
Bonneville  as  soon  as  is  practicable,  a 
plan  declaring  how  they  intend  to 
comply  with  the  MCS  for  utihty 
residential  conservation  programs. 

•  Expand  Bonneville's  existing  Indoor 
Air  Quality  Research  Program  to: 

•  Continue  research  on  technology 
that  improves  indoor  air  quality  beyond 
the  level  attained  in  homes  built  to 
current  practice. 

•  Assess  the  relative  effectiveness  of 
alternative  source  reduction  and 
alternative  ventilation  systems  and 
strategies  for  minimizing  potential 
pollutant  build-up,  including  but  not 
limited  to  spot  ventilation,  whole  house 
exhaust-only  ventilation,  ductless  heat 
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recovery  ventilation,  and  whole  house 
heat  recovery  ventilation. 

•  Monitor  indoor  air  quality  in  a 
sample  of  new  electrically  heated  homes 
and  evaluate  the  effectiveness  of  natural 
ventilation  (i.e.,  infiltration)  compared  to 
mechanical  ventilation  in  maintaining 
clean  air,  given  the  same  source  strength 
and  whole  house  ventilation  rate. 

•  Identify  the  major  indoor  pollutants 
that  may  be  significantly  reduced  or 
eliminated  through  source  reduction 
actions  that  might  be  effected  through 
building  codes  tmd  product  standards. 

•  Provide  fmdings  from  indoor  air 
quality  research  to  local  and  state 
building  code  and  public  health  agencies 
for  their  consideration. 

•  Heat  recovery  ventilation  systems 
and/or  alternative  ventilation  systems 
without  heat  recovery  installed  in  all 
programs  used  to  achieve  the  residential 
MCS  should  be  certified  as  meeting 
design,  installation  and  performance 
standards  promulgated  by  Bonneville. 
Final  standards  for  the  design, 
installation,  and  performance  of  such 
ventilation  systems  should  be 
established  as  soon  as  is  practicable. 

•  Inspect  heat  recovery  ventilators 
installed  before  the  standards  have  been 
established  and  repair  those  units  that 
are  not  meeting  the  certification 
standard.  To  the  degree  possible, 
inspect  mechanical  ventilation  systems 
without  heat  recovery  that  were 
installed  in  MCS  houses  an  ensure  that 
they  are  working. 

•  Require  that  utilities  operating  the 
Bonneville/utilify  residential  MCS 
program  or  an  alternative  program  being 
used  to  comply  with  the  residential 
standard  offer  to  monitor  the  indoor  air 
quality  in  any  new  dwelling  serviced  by 
that  utility. 

•  Continue  to  provide  technical  and 
financial  assistance  to  builders, 
insulation  contractors,  architects, 
designers,  real  estate  appraisers, 
lenders,  salespersons  and  code  officials 
for  the  implementation  of  a  uniform, 
regionwide  energy  efficiency 
certification  system  for  new  residential 
buildings. 

•  Provide  information  to  homebuyers 
on  energy  efficient  housing,  including 
publications  on  how  to  operate  an 
energy  efficient  house  and  equipment 
such  as  heat  recovery  ventilators  and 
information  on  indoor  air  pollution 
sources  and  mitigation  measures. 

•  Bonneville  should  develop  paths  in 
the  Super  Good  Cents  program  to 
recognize  that  some  new  homes  will  be 
constructed  from  logs.  Given  that  some 
consumers  will  choose  log  homes  for 
amenity  reasons,  Bonneville  should 
recommend  ways  of  improving  the 
efficiency  of  electrically  heated  log 


homes  to  levels  that  are  regionally  cost- 
effective.  Since  most  log  construction 
precludes  wall  insulation,  BPA  would 
emphasize  ceiling  and  floor  insulation, 
improved  windows  and  doors,  and  the 
use  of  heat  pumps.  Incentives  for  these 
homes  should  follow  the  objectives  of 
the  MCS  as  set  forth  above. 

2.  New  commercial  buildings. 
Bonneville  should  develop  and 
implement  a  work  plan  which  includes 
the  following  activities: 

•  Assist  states,  local  governments 
and/or  utilities  in  their  efforts  to  take 
actions  through  codes,  a  Bonneville/ 
utihty  commercial  MCS  program, 
alternative  programs,  or  a  combination 
thereof  which  wiU  result  in  compliance 
with  the  commercial  buildings  MCS. 

•  Request  utilities  or  local 
jurisdictions  to  submit  to  Bonneville 
their  plans  for  complying  with  the  MCS 
for  utility  conservation  programs  for 
commercial  buildings  as  soon  as  is 
practicable  after  fiiis  program  has  been 
developed  by  Bonneville. 

•  Develop  and  implement  an 
aggressive  energy  efficient  new 
commercial  buildings  marketing 
program,  or  an  equally  effective 
alternative  strategy,  similar  to  the  Super 
Good  Cents  program  for  residential 
buildings.  This  should  be  made  part  of  a 
comprehensive  package  to  market 
efficient  buildings,  both  residential  and 
commercial.  Evaluate  the  need  for 
financial  assistance  to  promote 
commercial  buildiigs  built  to  the  MCS. 

•  Collect  and  evaluate  data  on  new 
energy  efficient  commercial  buildings 
built  under  the  MCS  adoption  program 
or  elsewhere.  These  data  should  be 
maintained  and  updated  as  necessary  so 
they  can  be  used  in  future  planning  and 
be  used  in  information  brochures  on 
efficient  building  techniques. 

•  Continue  the  New  Commercial 
Buildings  Field  Test  Demonstration 
program  conducted  pursuant  to  the 
Council's  1983  plan.  This  program  is 
designed  to  achieve  approximately  30 
new  commercial  buildings  constructed 
to  be  approximately  30  percent  more 
efficient  than  the  Council's  standard. 

•  Develop  for  commercial  buildings 
an  energy  efficiency  certification 
program. 

3.  Residential  and  commercial 
buildings  converting  to  electric  space 
conditioning.  Bonneville  should  develop 
and  implement  a  workplan  which 
includes  the  following  activities: 

•  Encourage  and  assist  states,  local 
governments  or  utilities  to  take  actions 
through  codes,  alternative  programs  or  a 
combination  thereof  to  achieve  electric 
power  savings  from  buildings  which 
convert  to  electrical  space  conditioning 
comparable  to  those  savings  that  would 


be  achieved  by  incorporating  all 
efficiency  improvements  that  could  be 
installed  up  to  the  regionally  cost- 
effective  level.  The  Council  will  work 
with  Bonneville  in  consultation  with  the 
interested  regional  parties  to  define  the 
measures  that  are  regionally  cost 
effective. 

4.  General  activities  for  both 
residential  and  commercial  buildings. 
Bonneville  should  develop  and 
implement  a  work  plan  which  includes 
the  following  activities: 

•  Implement  the  Code  Adoption 
Demonstration  Program,  which 
encourages  utilities,  states  and  local 
governments  to  achieve  the  MCS 
through  adoption  of  equivalent  codes.  If 
codes  adopted  in  a  utility's  jurisdiction 
vary  in  specifics  from  those  of  the  MCS 
but  result  in  equivalent  electricity  use  in 
new  buildings,  the  utility  should  be 
eligible  for  inclusion  in  the  Code 
Adoption  Demonstration  Program.  This 
"MCS  adoption"  program  should  be 
available  throughout  the  region  to 
jurisdictions  which  comply  in  aggregate 
with  the  MCS  for  new  residential  and 
commercial  buildings  through 
improvements  in  their  building  codes 
and  should  include  the  following 
elements: 

•  Financial  assistance  to  help  offset 
the  incremental  cost  cf  electrically 
heated  residential  building  construction 
to  the  MCS.  This  financial  assistance 
should  be  available  to  any  jurisdiction 
that  adopts  the  MCS  throu^  codes 
before  January  1, 1989.  Financial 
assistance  to  MCS  adopters  should  be 
set  at  or  above  financial  assistance 
given  to  utilities  participating  in  the 
Bonneville/utility  MCS  program,  and 
should  be  established  at  levels  required 
to  meet  the  Washington  State  law  or 
higher.  However,  any  existing  MCS 
adopter  agreements  should  be  honored. 

•  Inclusion  of  finanlcal  assistance  to 
commercial  building  developers  in  MCS 
adoption  jurisdictions. 

•  Reimbursement  to  utilities  and 
states  or  local  governments  for  the  costs 
of  MCS-level  code  adoption  and 
enforcement. 

•  Systematic  evaluation  of 
construction  cost,  fuel  share  impacts, 
thermal  performance,  occupant 
satisfaction,  indoor  ai»  quality,  overall 
compliance  with  code  targets,  and 
enforcement  costs  for  both  residential 
and  commercial  buildings. 

•  Education  and  training  programs  for 
builders,  consumers,  architects,- 
designers,  energy  coda  enforcement 
officials,  mechanical  ventilation  system 
designers,  installers  and  servicing 
contractors,  realtors,  lenders  and 
appraisers,  and  other  appropriate 
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participants  in  the  design,  purchase,  and 
construction  of  new  buildings. 

•  Shelter  industry  training  which 
focuses  on  the  most  cost  efficient  means 
of  achieving  the  MCS. 

■  Implement  programs  to  reimburse 
state  and  local  governments  throughout 
the  region  for  the  incremental  costs  of 
adopting  and  enforcing  model 
conservation  standards  as  codes. 
Reimbursement  should  be  made 
available  throughout  the  region  and 
should  continue  as  long  as  enforcement 
of  the  standards  remains  regionally  cost 
effective. 

•  Establish  and  maintain  a  program  to 
reimburse  states  or  local  governments 
for  the  incremental  costs  of  adopting 
and  enforcing  codes  that  are  designed  to 
achieve  only  part  of  the  savings 
represented  t^  the  MCS  if  the  inspection 
and  enforcement  activities  are 
undertaken  as  part  of  an  overall 
program  designed  to  meet  the  MCS.  This 
reimbursement  should  be  provided 
throughout  the  region  so  long  as 
regionally  cost  effective. 

•  Design  and  implement  a  method  or 
process  for  estimating  costs  of  building 
to  the  MCS  throughout  the  region.  This 
activity  should  be  aimed  at  producing 
annual  reports  on  the  estimated  costs 
experienced  by  builders  in  MCS 
adoption  jurisdictions,  and  by  builders 
in  the  Bonneville/utility  MCS  programs 
throughout  the  region. 

•  Design  a  process  to  collect  utility- 
specific  data  on  the  achievement  of  the 
number  of  MCS  residences  as  a 
percentage  of  the  total  new  residences 
with  electric  heat.  The  data  should  be 
the  basis  for  a  report  published  every 
year  to  notify  utilities  of  their  progress 
towards  achieving  the  MCS  in  the 
previous  year. 

•  Continue  to  collect  and  analyze 
data  regarding  energy  use,  structural 
speciHcations  and  operations  of 
residences  and  commercial  buildings 
through  the  existing  End-use  Load  and 
Conservation  Assessment  Project 
(ELCAP). 

•  Establish,  maintain  and  disseminate 
the  results  of  an  ongoing  research  and 
demonstration  effort  whJch  focuses  on 
the  refinement  of  new  residential  and 
commercial  building  conservation 
technologies,  construction  techniques 
and  products.  This  program  should 
initially  concentrate  in  the  residential 
sector,  identifying  and/or  developing 
better  information  on: 

•  Reducing  uncontrolled  air  leakage. 

•  Providing  more  reliable  ventilation 
both  with  and  without  heat  recovery. 

•  Constructing  highly  insulated 
exterior  walls. 


•  Develop  the  surcharge  policy  and 
impose  a  10  percent  surchaige  on  any 
utility  that  has  not  met  all  of  the 
requirements  of  the  MCS  for  utility 
conservation  programs  for  new 
residential  and  new  commercial 
buildings.  The  surcharge  policy  should 
be  developed  and  the  surcharge  should 
be  imposed  pursuant  to  the  CoimciTs 
model  conservation  standards  and 
surcharge  recommendation  included  in 
Appendix  I-B. 

Appendix  I-B — Moilel  Conservation 
Standards  for  New  Residential 
Buildings,  New  Commercial  Buildings, 
Conversions,  and  Utility  Residential  and 
Commercial  Conservation  Programs; 
and  Surcharge  Methodology 

The  Model  Conservation  Standards 

The  Council  has  adopted  five  model 
conservation  standards  [MCS).  The 
MCS  include  the  MCS  for  new 
residential  buildings,  the  MCS  for  utility 
residential  conservation  programs,  the 
MCS  for  new  conunercial  buildings,  the 
MCS  for  utility  commercial  conservation 
programs,  and  the  MCS  for  conversions. 
The  MCS  for  New  Residential  Buildings 

The  Council's  model  conservation 


standard  for  new  single  and  multifamily 
electrically  heated  residential 
buildings  *  is  as  follows: 

New  buildings  are  to  be  built  to 
energy  efficiency  levels  at  least  equal  to 
those  which  would  be  achieved  by  using 
the  illustrative  component  performance 
paths  di^layed  in  Tal>le  I-B-1  for  each 
of  the  Northwest  climate  zones.*  It  is 
important  to  remember  that  these 
illustrative  paths  are  provided  as 
benchmaries  against  which  other 
combinations  of  strategies  and  measures 
can  be  evaluated.  Any  combination  of 
measures  that  result  in  equivalent 
electricity  used  for  heating  and  maintain 
indoor  air  quality,  is  an  acceptable  path 
to  achieve  the  MCS. 

Trade-offs  among  the  components 
may  be  made  so  long  as  the  overall 
efficiency  and  indoor  air  quality  of  the 
building  are  at  least  equivalent  to  a 
building  containing  the  measures  listed 
in  Table  I-B-1.  Bonneville,  in 
consultation  with  the  Council,  should 
develop  other  illustrative  approaches  for 
building  to  this  standard  and  publish 
these  as  code  versions  of  the  standard. 


Table  I-B-1 . — Illustrative  Paths  for  Residences  Built  to  the  MCS  Level 


Component 


CeilingK 

AttK 

Vaults 

WaM: 

Above  grade.. 


Below  grade.. 
Floofs: 

Cra«i4spacee  and  unhealad  baieinanls... 

Slab-oo-grade  penmeJefB... 

Glazing  ' 

Maximum  glazed  area  (percent  floor  area) .. 

Exterior  doora 

Assumed  ttiafnwl  iniMration  rale  ■ 

Mechanical 


Climate  zone 


Zone  1 


R-38(U-0.032)' 
R-38<U-0.02e) 

R-19(U-0.057) 
R-19' 

R-30(U-0.09 

H-10 

R-2.5  (U-OAO) 

15 

R-5{U-0.19) 

0.3  act! 

ASHRAE 

62-81 


Zone: 


R-49(U-0.ttt2» 
R-38<U-0.028) 

R-24(U-0.045) 
R-19 

R-30(U-0.03) 

R-10 

H-Z.5  (U-0.40) 

15 

H-5(0-0.11») 

0.3  ach 

ASHRAE 

62-81 


Zone  3 


R-49(U-0.022) 
R-38(U-0.028) 

R-30(U-0.035»» 
R-19 

R-30<U-0.03) 

R-10 

R-2  5  (U-0.40) 

15 

R-5  (U-0  191 

0.3  act) 

ASHRAE 

62-81 


"-yylu—  *f<i  «"  tiis  table  are  tor  the  insulation  onty.  U-vakjes  listed  in  ihB  table  «•  to  the  hJ  assembly  ol  ttw 


'  Multlamily  extenor  walls  above  grade  in  Zone  3  should  be  insulated  to  a  nominal  R-24  (LM1.045). 

'Only  me  R-value  is  Med  to  betow  yade  insulation.  The  correapondsig  U-vakie  is  not  known  wMh  precision. 
U-vakies  to  glazing  shaU  be  the  taat«)  vakise  to  liermal  transmittanca  due  to  conducbon  resulting  tram  sMwr  the 
Amencan  Aichitectural  Manufacturers  Assodalion  (AAMA)  1503  1-1960  teal  procedure  or  the  Amencan  Socaely  to  Testng 
and  Uatmis  (ASTM)  C236  or  CS76  MM  pncaduraSL  Tasing  shal  be  oonductsd  undar  stabtihed  winMr  honzonW  heal  (low 
test  condrtions  using  a  15  mph  wind  speed  and  product  sample  sins  spedfisd  under  AAMA  1503.1-1960.  Tasting  sMI  be 
conducted  by  a  certified  tasting  laboratoy  EXCXPnOM:  Sit^buM  imd  gtazmg  aMI  be  exempt  frem  the  thermal  leslng 
^gW?!?*'**  P'°y'«''.  ?*  inwlating  g^Ma  is  laeled  and  cw1i«ed  under  a  Sooaly  of  mauMad  GIms  Mmjtaduars  of  Amsiiai 
(SIGMA)  approved  carlilkjliuii  program  as  dass  ~A~  in  accordance  with  ASTM  E-744-81:  and  this  insulatng  dass  is  insttfed 
either  in  an  ataminium  kame  hawing  a  mnimum  0.2S  mcti  low  conductance  Iwnial  braak  or  in  wood  Irmng  a<  accordance 
with  SIGMA  glazing  spedlicationK  and  provided  further,  that  site^uil  douHa  glaad  units  with  lixad  pwiae  sha«  have  a  dead 
ar  apace  beHsMn  panaa  of  not  laaa  than  Hineh  and  sila^wilt  Inple  gtead  urils  with  fixad  panes  shal  have  a  dead  «  space 
between  panes  of  not  leas  Itian  V,  inch. 


•  Maximum  air  changes  per  hour  (acfi)  allowed  to  detennination  ol  thennal  losses  due  to  ar  leakage. 

'Indoor  air  quriily  should  be  oeiiipaiilile  to  lavMs  taaid  in  noivMCS  dwellings  buit  in  1963.  If  addMonal  vanMation  is 
needed,  it  may  be  achieved  through  the  use  of  machanical  systems  which  may  or  may  not  incorporate  heat  recovery. 
Macharacal  vanMation  systems  shA  bs  metaled  which  are  capaWe  of  provkUng  tie  mmimom  outside  m  requramenu 
spectHed  in  ASHRAE  standard  62-81  to  iwdential  occupancies.  ThMs  aystame  may  or  nay  not  mcorpoKale  heal  recovery. 


*  Single  family  residences  are  defined  to  include 
duplexes.  Multifamily  residences  include  triplexes 
and  larger  structures  up  to  and  including  4-story 
low-rise  residential  structures.  Tlie  standard  applies 
to  site-built  residences  and  not  to  residence*  which 
are  regulated  under  the  National  Manufactured 


Housing  Construction  and  Safety  Standards  Act  of 
1974.  42  U.S.C.  54(n  et  seq.  (1963). 

*  The  Council  has  established  climate  zones  for 
the  region  based  on  the  number  of  heating  degree 
days  as  follows:  Zone  1—4-6.000  heating  degree 
days;  Zone  Z— 6-8.000  heating  degree  days;  and 
Zone  3 — over  8,000  heating  degree  days. 
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The  MCSfor  UUIity  Residential 
Conservation  Programs 

The  MCS  for  utility  residential 
conservation  programs  is  that  utilities 
must  implement,  in  accordance  with  the 
requirements  detailed  below,  the 
Bonneville/utility  residential  MCS 
program,  an  equivalent  alternative 
program,  or  rely  on  improved  building 
codes  to  the  MCS  level.  The  BPA/utility 
residential  MCS  program  consists  of  an 
aggressive  marketing  ♦  and  financial 
assistance  program  made  available  by 
Bonneville  and  the  local  utility  to 
homebuilders. 

Financial  Assistance 

The  level  of  total  financial  assistance 
for  the  Bonneville/utility  residential 
MCS  program  should  be  no  less  than  the 
difference  in  net  present  value  of  life 
cycle  cost  to  the  consumer  between  a 
house  built  to  the  minimum  life  cycle 
cost  level  and  a  house  built  to  the  full 
residential  MCS  level.  The  maximum 
value  for  the  range  will  be  the  regional 
cost-effective  limit  for  lost  opportunity 
resources. 

Submission  of  Utility  Plans  for 
Compliance  With  the  MCSfor 
Residential  Programs 

Utilities  must,  as  soon  as  Bonneville 
considers  practicable,  submit  to 
Bonneville  an  initial  plan  declaring  how 
then  intend  to  meet  the  MCS  for  utility 
residential  conservation  programs.  The 
ultimate  goal  for  such  programs  is  to 
obtain,  at  least  85  percent  of  the  savings 
which  would  have  been  obtained  if  all 
electrically  heated  residential  buildings 
had  been  constructed  to  the  residential 
MCS  level.*  In  subsequent  years,  a 
utihty  may  change  its  declaration, 
subject  to  the  same  Bonneville 
approvals  required  for  the  initial  plan 
submissions. 

There  are  several  ways  utilities  can 
comply  with  the  MCS  for  utility 
residential  conservation  programs. 
These  are: 

1.  Submit  and  have  approved  by  the 
Bonneville  a  declaration  that  the  MCS 
for  residential  buildings  has  been  or  will 
be  met  no  later  than  a  date  to  be 
specified  by  Bonneville,"  and  for  each 


*  "Super  Good  Cents"  ia  the  current  name  given 
to  the  Bonneville  marketing  program  to  encourage 
residential  construction  at  the  MCS  level  of 
efnciency.  The  Council  believes  the  design  and 
features  of  the  Super  Good  Cents  program  will,  if 
implemented  regionwide,  provide  a  successful 
mechanism  for  advancing  building  practices  to  the 
full  residential  MCS  level  of  savings  throughout  the 
region. 

*  85  percent  is  the  level  of  compliance  that  the 
Council  believes  is  achievable  by  utility  programs. 

*  Bonneville  should  establish  the  earliest 
practicable  date  for  utilities  to  implement  and 


subsequent  year,  through  codes  at  MCS 
levels  adopted  and  enforced  by  a  state 
and/or  local  government; 

2.  Agree  to  adopt  and  implement  the 
Bonneville/utility  residential  MCS 
program  by  a  date  to  be  specified  by 
Bonneville. 

3.  Submit,  an  alternative  program  that 
will  be  implemented  and  enforced  by  a 
date  to  be  specified  by  Bonneville  and  is 
initially  approved  by  Bonneville,  as 
being  capable  of  providing  savings 
equivalent  to  the  Bonneville/utility 
residential  MCS  program  and  which 
does  not  duplicate  the  acquisition  of 
other  resources  that  are  already  in  the 
Council's  plan.  Alternative  programs 
may  include,  but  are  not  limited  to,  state 
or  local  government  or  utility  marketing 
programs,  financial  assistance,  codes 
that  achieve  part  of  the  MCS  level  of 
savings,  or  other  measures  to  encourage 
energy  efficient  construction  of  new 
residential  buildings  or  other  lost 
opportunity  conservation  resources. 

Surcharge  Recommendation 

The  Council  recommends  that  a  10 
percent  surcharge  be  imposed,  on 
utilities  which  have  not  complied  with 
the  deadline  established  by  Bonneville, 
to  submit  to  Bonneville:  (1)  An  initial 
plan  for  implementation  of  the 
Bonneville/utility  residential  MCS 
program;  (2)  a  plan  for  implementation 
of  an  alternative  program  which  is 
approved  by  Bonneville  as  being 
equivalent  as  set  forth  above;  or  (3)  a 
declaration,  approved  by  Bonneville, 
that  the  MCS  for  residential  buildings 
will  be  met  by  building  codes.  This 
surcharge  continues  in  effect  until  a 
utility  has  filed  an  initial  plan  and  has 
obtained  the  necessary  Bonneville 
approvals. 

Minimum  Performance  Standard 

In  Bonneville's  public  hearings  on  the 
surcharge  policy,  the  Council  and 
Bonneville  listened  to  the  concerns  of 
utilities  over  the  workability  of  the 
Council's  performance  surcharge. 
Because  of  those  concerns,  and  because 
the  Council  feels  that  with  this 
amendment  to  the  MCS,  compliance 
should  and  will  be  desirable  and 
voluntary,  the  council  has  removed  the 
performance  standard  from  this  plan. 
However,  the  Council  still  feels  strongly 
that,  given  the  value  of  the  MCS  to  the 
region,  utilities  should  be  responsible  for 
working  vigorously  toward  attainment 
of  the  MCS  in  their  service  territories. 
Bonneville  should  measure  and  report  to 
the  council  the  performance  of  utilities 
in  attaining  the  MCS.  If  it  is  determined 


enforce  their  plans  to  implement  the  residential 
MCS. 


that  a  performance  standard  can  be 
designed  and  implemented  and  the 
reports  indicate  that  here  are  utilities 
that  are  not  participating  in  good  faith  in 
the  MCS  programs,  the  Council  will 
revisit  the  concept  of  performance 
surcharges. 

A  utility  operating  the  Bonneville/ 
utility  residential  MCS  program  or  a 
program  approved  by  Bonneville  as 
equivalent  should  not  be  surcharged. 

Exemptions 

The  Council  finds  tliere  is  no  need  for 
exemptions  at  this  time.  If  Bonneville 
finds  that  hardship  exists.  Bonneville 
should  assist  in  the  implementation  of 
the  Bonneville  MCS  program  in  those 
jurisdictions. 

The  Model  Conservation  Standards  for 
New  Commercial  Buildings 

The  Council's  model  conservation 
standard  for  new  commercial  buildings 
is  as  follows:  New  commercial  buildings 
are  to  be  constructed  to  achieve  savings 
equivalent  to  those  achievable  through 
constructing  buildings  to  the  Council  of 
American  Building  Officials  (CABO) 
1983  Model  Energy  Code,  which  is  based 
on  the  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning 
Engineers  (ASHRAE).  ASHRAE  90-80. 
with  the  following  modifications.  The 
ventilation  requirements  are  those  set 
forth  in  ASHRAE  Standard  62-81,  and 
the  interior  lighting  standard  for  all 
office  buildings  and  for  those  retail 
areas  containing  over  20,000  square  feet 
is  1.5  watts  per  square  foot.  The  lighting 
efficiency  requirements  for  all 
commercial  buildings  are  as  shown  in 
Table  I-B-2. 

The  Council  recognizes  that  in  some 
situations  the  lighting  budgets  shown  in 
Table  I-B-2  may  not  provide  acceptable 
lighting.  Bonneville  should  develop,  in 
consultation  with  the  Council  and  other 
interested  parties,  an  optional 
calculation  for  determining  the 
maximum  allowable  lighting  load.  This 
procedure  should  be  substantially 
similar  to  section  l-5342(d)2  of  Title  24 
of  the  California  non-residential  building 
energy  standards,  which  allows  lighting 
levels  to  increase  in  perallel  with  the 
documented  visual  requirements  of  the 
task. 

Illustrative  ways  for  a  commercial 
building  to  meet  this  standard  are 
described  in  those  portions  of 
Bonneville's  Model  Conservation 
Standards  Equivalent  Code 
Amendments  to  the  Model  Energy  Code, 
dated  July  1986,  or  Model  Conservation 
Equivalent  Code  to  Chapter  53  of  the 
Uniform  Building  Coda,  dated  July  1986, 
as  they  will  be  conformed  to  this  rule 
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and  may  be  subsequently  amended  from 
time  to  time,  which  apply  to  all  buildings 
except  low-rise  residential  buildings.  As 
with  the  residential  MCS,  flexibility  is 
encouraged  in  designing  paths  to 
achieve  the  commercial  MCS. 

Table  I-B-2.— Interior  Lighting  Power 
Budget • 


Group  and  occupancy  description 


Assembly  w/stage 

Stage  lighting 

Assembly  w/o  stage:  other  than  B  and  E  . 

Gasolme  service  station 

Storage  garages 

Office  buildings,  wholesale  stores,  police 

arxt  fire  stations 

Retail  stores: 

—less  than  1,000  squre  feet 

—1.000  to  6,000  square  feet 

—6,000-20.000  square  feet 

—Over  20,000  square  feet 

Dnnkmg  and  dining  estat)lishments 

Food  preparation  task  lighting 

Aircraft  hangers 

Process  plants 

Factories  and  workshops 

Storage  structures 


H: 


Schools  and  daycare  centers 

Audio-visual  presentation  lighting 


Storage  structures 

HaixJIing  areas 

Paint  shops 

Paint  spray  booths 

Auto  repair  booths 

Aircraft  repair  hangers.. 


Institutions 

Administrative  support  areas 

Nursing  areas 

Diagnoslic,  treatment,  food  sennce  task 
lighting 


Dwelling  units 

Otfier  areas 

Food  preparation  task  lighting . 


Lighting 

power 

budget' (W/ 

sqtt) 


1.1 
Exempt 
11 

2.0 
0.3 

1.5 

45 
3.5 
2.5 
15 
1.85 
Exempt 
07 
1.0 
2.0 
0.7 

2.0 
Exempt 

0.7 
2.0 
25 
5.0 
2  0 
2.0 

20 
2.0 
0.9 

Exempt 

Exempt 

1.1 
Exempt 


•Watts/sq  ft  of  room  may  be  increased  by  2  percent  per 
foot  of  height  above  20  feet. 

■■  Emergency  exit  lighting  is  exempt  from  interior  lighting 
budget. 

The  Council's  MCS  for  new 
commercial  buildings  were  developed 
using  the  ASHRAE  90-60  standard 
originally  issued  in  1980.  ASHRAE 
intends  to  adopt  and  issue  an  updated 
version  of  Standard  90  (ASHRAE  90.1). 
The  ASHRAE  standard  serves  as  the 
basis  for  the  Council  of  American 
Building  Ofricials  "Model  Energy  Code." 
Therefore,  the  Council  intends  to  review 
the  updated  standard  for  potential 
adoption  as  its  MCS.  This  review 
process  will  commence  as  soon  as  the 
ASHRAE  standard  has  been  adopted  in 
its  final  form. 

The  MCS  for  Utility  Commercial 
Conservation  Programs 

The  model  conservation  standard  for 
utility  commercial  conservation 
programs  is  that  utilities  must:  (1) 
Implement  a  joint  marketing  program 
with  Bonneville,  which  may  contain 
financial  assistance  payments  to 


developers  (the  Bonneville/utility 
commercial  MCS  program);  or  (2) 
Implement  an  equivalent  alternative 
program;  or  (3)  rely  on  improved 
building  codes  to  the  MCS  levels. 

Submission  of  Utility  Plans  for 
Compliance  with  the  MCS  for 
Commercial  Programs 

Utilities  must  as  soon  as  Bonneville 
considers  is  practicable  submit  to 
Bonneville  an  initial  plan  declaring  how 
they  intend  to  meet  the  MCS  for  utility 
commercial  conservation  programs.  The 
ultimate  goal  for  such  programs  is  to 
obtain,  as  soon  as  possible,  at  least  85 
percent  of  the  savings  which  would 
have  been  obtained  if  all  commerical 
buildings  had  been  constructed  to  the 
commercial  MCS  level.'  In  subsequent 
years,  a  utility  may  change  its 
declaration,  subject  to  the  same 
Bonneville  approvals  required  for  the 
initial  plan  submission. 

There  are  several  ways  utilities  can 
comply  with  the  MCS  for  utility 
commercial  conservation  programs. 
These  are: 

1.  Submit  and  have  approved  by 
Bonneville,  a  declaration  that  the  MCS 
for  commercial  buildings  have  been  or 
will  be  met  no  later  than  a  date  to  be 
specified  by  Bonneville,*  and  for  each 
subsequent  year,  through  codes  at  the 
MCS  levels  adopted  and  enforced  by  a 
state  and/ or  local  government; 

2.  Agree  to  adopt  and  implement  the 
Bonneville/utility  commercial  MCS 
program,  which  may  contain  fmancial 
assistance  payments  by  a  date  to  be 
specified  by  Bonneville;  or 

3.  Submit  an  alternative  program  that 
will  be  implemented  and  enforced  by  a 
date  to  be  specified  by  Bonneville,  and 
is  initially  approved  by  Bonneville  as 
being  capable  of  providing  savings 
equivalent  to  the  Bonneville/utility 
commercial  MCS  program,  and  which 
does  not  duplicate  acquisition  of  other 
resources  that  are  already  in  the 
Council's  plan.  Alternative  programs 
may  include,  but  are  not  limited  to,  state 
or  local  government  or  utility  marketing 
programs,  financial  assistance,  codes 
that  achieve  part  of  the  MCS  level  of 
savings,  or  other  measures  to  encourage 
energy  efficient  construction  of  new 
commercial  buildings  or  other  lost 
opportunity  conservation  resources. 

Surcharge  Recommendation 

The  Council  recommends  that  a  10 
percent  surcharge  be  imposed  on 


'  85  percent  is  the  level  of  compliance  that  the 
Council  believes  is  achievable  by  utility  programs. 

"  Bonnevile  should  establish  the  earliest 
practicable  date  for  utilities  to  implement  and 
enforce  their  plans  to  implement  the  commercial 
MCS. 


utilities  which  have  not  complied  with 
the  deadline  established  by  Bonneville 
to  submit  an  initial  plan  for 
implementation  of  the  Bonneville/utility 
commercial  MCS  program,  a  plan  for 
implementation  of  an  alternative 
program  which  is  approved  by 
Bonneville  as  equivalent,  as  set  forth 
above,  or  a  declaration,  approved  by 
Bonneville,  that  the  MCS  for  commercial 
buildings  will  be  met  by  building  codes 
at  the  MCS  levels.  This  surcharge 
continues  in  effect  until  a  utility  has 
filed  an  initial  plan  and  has  obtained  the 
necessary  Bonneville  approvals. 

The  total  surcharge  on  a  utility  for 
failing  to  meet  the  MCS  for  residential 
and  commercial  utility  programs  should 
not  exceed  10  percent  of  its  rate  at  any 
time. 

Exemptions 

The  Council  finds  there  is  no  need  for 
exemptions  at  this  time.  If  Bonneville 
finds  that  hardship  exists,  Bonneville 
should  assist  in  the  implementation  of 
the  Bonneville  MCS  program  in  those 
jurisdictions. 

The  Model  Conservation  Standard  for 
Buildings  Converting  to  Electric  Space 
Conditioning 

The  Council's  Model  Conservation 
Standard  for  residential  and  commercial 
buildings  converting  to  electric  space 
conditioning  is  that  state  or  local 
governments  or  utilities  should  take 
actions  through  codes,  alternative 
programs  or  a  combination  thereof  the 
achieve  electric  power  savings  from 
buildings  which  convert  to  electrical 
space  conditioning.  These  savings 
should  be  comparable  to  those  savings 
that  would  be  achieved  if  each  building 
converting  to  electric  space  conditioning 
were  upgraded  to  include  all  regionally 
cost-effective  electricity  conservation 
measures.  Although  the  conversion 
standard  is  highly  recommended,  the 
Council  is  not  recommending,  at  this 
time,  that  a  surcharge  be  imposed  for 
failure  to  act  accordingly. 

Surcharge  Methodology 

Section  4(f)(2)  of  the  Northwest  Power 
Act  provides  for  Council 
recommendation  of  a  10  percent  to  50 
percent  surcharge  on  Bonneville 
customers  for  those  portions  of  their 
loads  within  the  region  that  are  within 
states  or  political  subdivisions  which 
have  not,  or  on  customers  which  have 
not.  implemented  conservation 
measures  that  achieve  savings  of 
electricity  comparable  to  those  which 
would  be  obtained  under  the  model 
conservation  standards.  The  purpose  of 
the  surcharge  is  twofold:  (1)  To  recover 
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costs  imposed  on  the  reskm's  electric 
system  by  failure  to  adopt  the  model 
conservation  standards  or  achieve 
equivalent  electricity  savings,  and  (2)  to 
provide  a  strong  incoitive  to  utilities 
and  state  and  local  jurisdictions  to 
adopt  and  enforce  the  standards  or 
comparable  alternatives. 

The  administrator  is  responsible  for 
implementing  the  surcharge  in 
accordance  with  the  Council 
methodology  for  the  surcharge 
calculation.  The  Council  recommends 
that  the  Bonneville  Administrator 
impose  surcharges  as  specified  above. 
The  method  is  set  out  below. 

A.  Identification  of  Customers  Subject  to 
Surcharge 

In  accordance  with  the  schedule  set 
forth  above,  the  Administrator  should 
identify  those  customers,  states,  or 
political  subdivisions  which  have: 

1.  Failed  to  comply  with  the  model 
conservation  standards  for  utility 
residential  and  commercial  conservation 
programs,  including  meeting  all  filing 
deadlines. 

B.  Calculation  of  Surcharge 

The  annual  surcharge  for 
noncomplying  customers  or  customers  in 
noncomplying  jurisdictions  is  then 
calculated  by  the  Bonneville 
Administrator  as  follows: 

1.  If  the  customer  is  purchasing  firm 
power  from  Bonneville  under  a  power 
sales  contract  and  is  not  exchanging 
under  a  residential  purchase  and  sales 
agreement,  the  surcharge  is  10  percent  of 
the  cost  to  the  customer  of  all  firm 
power  purchased  from  Bonneville  under 
the  power  sales  contract  for  that  portion 
of  the  customer's  load  in  jurisdictions 
not  implementing  the  MCS  or 
comparable  programs. 

2.  If  the  customer  is  not  purchasing 
firm  power  from  Bonneville  under  a 
power  sales  contract  but  is  exchanging 
(or  is  deemed  to  be  exchanging)  under  a 
residential  purchase  and  sales 
agreement,  the  surcharge  is  10  percent  of 
the  cost  to  the  customer  of  the  power 
purchased  from  Bonneville  in  the 
exchange  (or  deemed  to  be  purchased) 
for  that  portion  of  the  customer's  load  in 
jurisdictions  not  implementing  the  MCS 
or  comparable  programs. 

3.  If  the  customer  is  purchasing  firm 
power  from  Bonneville  under  a  power 
sales  contract  and  also  is  exchanging  (or 
is  deemed  to  be  exchanging)  under  a 
residential  purchase  and  sales 
agreement,  the  surcharge  is:  (a)  10 
percent  of  the  cost  to  the  customer  of 
firm  power  purchased  under  the  power 
sales  contract,  p/us  (b)  10  percent  of  the 
cost  to  the  customer  of  power  purchased 
from  Bonneville  in  the  exchange  (or 


deemed  to  be  purchased]  multiplied  by 
the  fraction  of  the  utility's  exchange 
load  originally  served  by  the  utility's 
own  resources. 

This  calculation  of  the  surcharge  is 
designed  to  eliminate  the  possibility  of 
surcharging  a  utility  twice  on  the  same 
load.  In  the  calculations,  the  portion  of  a 
utility's  exchange  resource  purchased 
from  Bonneville  and  already  surcharged 
under  the  power  sales  contract  is 
subtracted  from  the  exchange  resources 
before  estabhshing  a  surcharge  on  the 
exchange  load. 

C.  Evaluation  of  Alternatives  and 
Electricity  Savings 

A  method  of  determining  the 
estimated  electrical  energy  savings  of  an 
alternative  conservation  plan  should  be 
developed  in  consultation  with  the 
Council  and  included  in  Bonneville's 
policy  to  implement  the  surcharge. 
Edward  Sheets. 
Executive  Director. 

[FR  Doc  8&-26219  Filed  11-19-86;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION    I 

[Rel.  No.  35-24239] 

HHngs  Under  the  Pubflc  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  13, 1986. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commssion  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
apphcation(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment^)  thereto  is/are 
available  for  public  inspection  through 
the  Conmiission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application{s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  8, 1986^  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  end  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requeste  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 


any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Pennsylvania  Electric  Company  (70- 
4549) 

Pennsylvania  Electric  Company 
("Penelec"),  1001  Broad  Street, 
Johnstown,  Pennsylvania  15907,  an 
electric  utility  subsidiary  company  of 
General  Public  Utilities  Corporation,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application  pursuant  to  sections  9(a)  and 
10  of  the  Act. 

By  orders  dated  November  17, 1967 
and  December  23, 1961  (HCAR  Nos. 
15899  and  22335).  Penelec  was 
authorized  to  acquire  promissory  notes 
through  December  30. 1986  to  be  issued 
by  Helvetia  Coal  Company  ("Helvetia"), 
a  nonaffihated  minir\g  ccmpany.  in  an 
amount  not  to  exceed  $12,250,000. 
representing  one-half  of  the  estimated 
cost  of  Helvetia's  coal  mine.  The  other 
half  of  the  financing  for  the  coal  mine 
was  furnished  by  the  New  York  State 
Electric  and  Gas  Corporation 
("NYSEG").  a  utility  not  affiliated  with 
Penelec.  Currently,  Penelec  and  NYSEG 
each  have  loaned  Helvetia  $11,625,000, 
or  an  aggregate  of  $28,250,000,  pursuant 
to  authorization  for  maximum  aggregate 
loans  of  $24.5  million  through  December 
30, 1986.  Penelec  and  NYSEG  currently 
have  outstanding  loans  to  Helvetia  of 
$7,775,000,  or  an  aggregate  of 
$25,550,000.  Penelec  now  seeks  authority 
to  acquire  Notes  ("Notes")  of  Helvetia 
up  to  the  previously  authorized  limit  of 
$12,250,000  until  December  30, 1991  and 
to  extend  the  maturity  of  such  Notes 
until  December  31, 1901. 

Associated  Natural  Gas  Company  (70- 
6811) 

Associated  Natural  Gas  Company 
("Associated"),  40  West  Park  Street. 
Blytheville,  Arkansas  72315,  a  gas  utility 
subsidiary  of  Arkansas  Power  &  Light 
Company,  an  electric  utility  subsidiary 
of  Middle  South  Utilities,  Inc..  a 
registered  holding  company,  has  filed  a 
further  post-effective  amendment  to  its 
declaration  is  this  matter  pursuant  to 
section  6(a)  and  7  of  the  Act. 

By  orders  in  this  matter  dated 
December  15. 1982.  December  8, 1983. 
December  18. 1984.  and  January  10. 1986 
(HCAR  Nos.  22780,  23157.  23535.  and 
23990).  Associated  was  authorized  to 
make  unsecured,  short-term  borrowings 
from  Farmers  Bank  &  Trust  Co. 
("Bank"),  Blytheville,  Arkansas,  from 
time  to  time  through  January  10. 1987,  in 
an  aggregate  principal  amount  not  to 
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exceed  $3  million  at  any  one  time 
outstanding.  At  November  3, 1986,  no 
such  borrowings  were  outstanding. 
Associated  wants  to  extend  this 
authorization  and  proposes  to  issue  to 
the  Bank  its  unsecured  promissory  notes 
payable  not  more  than  270  days  from  the 
date  of  issuance.  The  notes  may  be 
renewed  from  time  to  time  but  will 
mature  not  later  than  one  year  from  the 
effective  date  of  the  Commssion's  order. 
They  will  bear  interest  at  a  rate  per 
annum  equal  to  the  prime  commercial 
loan  rate  (presently  7V2%)  of  The  Chase 
Manhattan  Bank  (N.A.).  New  York,  New 
York,  from  time  to  time  in  effect,  and,  at 
the  option  of  Associated,  will  be 
prepayable,  in  whole  or  in  part,  at  any 
time  without  premium  or  penalty. 
Associated  will  not  be  required  to 
maintain  compensating  balances  with 
the  Bank  or  to  pay  any  commitment 
fees. 

Consolidated  Natural  Gas  Company  (70- 
7295) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  Four  Gateway  Center, 
Pittsburgh,  Pennsylvania  15222,  a 
registered  holding  company,  has  filed  a 
declaration  pursuant  to  sections  6(a)  and 
7  of  the  Act. 

Consolidated  proposes  to  borrow  up 
to  $50,000,000  for  a  period  not  exceeding 
eight  years  under  a  credit  agreement 
with  The  Chase  Manhattan  Bank,  N.A., 
acting  for  itself  and  as  agent  for  certain 
foreign  banks.  The  bank  loans  will  be  in 
the  form  of  revolving  credits  through 
December  31, 1991,  during  which  period, 
each  bank  will  make  loans  to 
Consolidated  from  time  to  time  up  to  the 
maximum  of  its  commitment  under  the 
credit  agreement.  During  the  revolving- 
credit  period,  Consolidated  may  borrow, 
pay,  or  prepay  and  reborrow  up  to  each 
bank's  commitment.  Under  the  terms  of 
the  credit  agreement,  each  bank  agrees 
to  make  a  three-year  term  loan  to 
Consolidated  on  December  31, 1991,  in 
an  amount  not  exceeding  its 
commitment  on  the  date  of  that  loan. 
Each  term  loan  will  be  evidenced  by 
Consolidated's  note  payable  in  six  equal 
semi-annual  installments,  with  the  final 
maturity  no  later  than  December  31. 
1994. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-26163  Filed  11-19-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  161— Minimum  Aviation 
System  Performance  Standard  for 
Radio  Determination  Satellite  System; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  161  on  Minimum 
Aviation  System  Performance  Standard 
for  Radio  Determination  Satellite 
System  to  be  held  on  December  9-10, 
1986,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street, 
NW.,  Suite  500,  Washington,  DC. 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  Remarks;  (2) 
Review  Terms  of  Reference;  (3)  Briefings 
on  Radio  Determination  Satellite  System 
(RDSS);  (4)  Open  Discussion  of  RDSS, 
(5)  Develop  Initial  Work  Program  and 
Schedule  of  Accomplishments;  (6)  Task 
Assignments;  (7)  Other  Business;  and  (8) 
Time  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street.  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  November 
12. 1986. 

Wendie  F.  Chapman. 
Designated  Officer. 
[FR  Doc.  86-26140  Filed  11-19-86:  8:45  am] 
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Federal  Railroad  Administration 

Petitions  for  Exemption  or  Waiver  of 
Compliance;  Grafton  and  Upton 
Railroad  Co.  et  ai. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  an  exemption 
from  or  waiver  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petitions  are 
described  below,  including  the  party 


seeking  relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RST-«4-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Communications 
received  before  January  8. 1987.  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 
Grafton  and  Upton  Railroad  Company 

Waiver  Petition  Docket  Numbers  LI-86- 
2andSA-86-2 

The  Grafton  and  Upton  Railroad 
Company  (GU)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Locomotive  Safety 
Standards  (49  CFR  Part  229)  and  the 
Safety  Appliance  Standards  (49  CFR 
Part  231)  for  a  General  Electric  44  ton, 
380  horsepower  switching  locomotive 
numbered  NEC  10. 

The  GU  is  a  15.5  mile.  Class  1—10 
mph  shortline  railroad  that  presently 
operates  three  trains  per  week  in  the 
Grafton,  Massachusetts,  area.  The 
locomotive  is  not  equipped  with  a  slip/ 
slide  device  as  required  by  §  229.115. 
and  the  railroad  states  that  because  of 
their  operation  at  low  speed,  one  is  not 
necessary.  The  NEC  10  is  not  equipped 
with  side  switching  steps  that  conform 
to  §  231.30.  The  railroad  states  that  the 
locomotive  can  not  be  easily  equipped 
with  such  steps  because  of  clearance 
problems  at  customer  locations. 
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Tennessee  Valley  Railroad  Museum. 
Inc 

Waiver  Petition  Docket  Number  RSCM- 
86-21 

The  Tennessee  Valley  Railroad 
Museum,  Inc  (TVRM)  seeks  a 
permanent  waiver  of  comi^ance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  three 
ALCO-GE  diesel  locomotives.  The 
TVRM  currently  operates  only  under  the 
jurisdiction  of  the  Tennessee 
Department  of  Elevator  and  Boiler 
Inspection  concerning  boilers.  The 
locomotives  will  operate  mainly  within 
the  Chattanooga  city  limits  through 
areas  of  light  industry  and  residences. 
The  petitioner  indicates  they  have  not 
had  problems  with  vandalism 
concerning  glazing.  They  desire  to 
maintain  the  original  appearance  of 
these  three  locomotives  and,  therefore, 
are  requesting  a  waiver  for  the  cab 
window  glazing. 

Canadian  National  Railway 

Waiver  Petition  Docket  Number  SA-86- 
6 

The  Canadian  National  Railway  seeks 
a  permanent  waiver  of  compliance  with 
§  231.6(c)(3)  of  the  Safety  Appliance 
Standards  (49  CFR  231.6(c)(3))  for  390 
five-unit  container  well  cars.  The 
horizontal  side  handhold  has  been  the 
vertical  handholds  have  been  located  to 
permit  train  crewmembers  to  hold  on 
securely  while  standing  on  the  sill  step 
or  while  boarding  the  car. 

Issued  in  Washington.  DC,  on  November 
12, 1988. 

J.W.  WaUh, 

Associate  Administrator  for  Safety. 

(FR  Doa  86-28138  Filed  11-19-88;  8:45  amj 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putHistied 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)  5   U.S.C.   552b(eM3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  4:37  p.m.  on  Friday,  November  14. 
1986,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  adopt  a  resolution:  (1) 
Making  funds  available  for  the  payment 
of  insured  deposits  made  in  First 
National  Bank  of  Temple,  Temple 
Oklahoma,  which  was  closed  by  the 
Deputy  Comptroller  of  the  Currency  on 
Friday,  November  14, 1986,  (2)  accepting 
the  bid  of  Union  National  Bank  of 
Oklahoma,  Temple,  Oklahoma,  a  newly- 
chartered  national  bank  subsidiary  of 
The  Union  of  Arkansas  Corp.,  Little 
Rock,  Arkansas,  for  the  transfer  of  the 
insured  and  fully  secured  or  preferred 
deposits  of  the  closed  bank,  and  (3) 
designating  Union  National  Bank  of 
Oklahoma  as  the  agent  for  the 
Corporation  for  the  payment  of  insured 
and  fully  secured  or  preferred  deposits 
of  the  closed  bank. 

At  that  same  meeting,  the  Board  of 
Directors  also:  (1)  Accepted  the  highest 
acceptable  bid  which  may  be  submitted 
in  accordance  with  the  "Instructions  for 
Bidding"  for  the  purchase  of  assets  of 
end  the  assumption  of  the  liability  to 
pay  deposits  made  in  The  Bank  of 
Northern  California,  San  Jose, 
California,  an  insured  State  nonmember 
bank  scheduled  for  closing  later  in  the 
day  by  the  Superintendent  of  Banks  for 
the  State  of  California,  or  (2)  in  the 
event  no  acceptable  bid  for  a  purchase 
and  sssumption  transaction  is 
submitted,  accepted  the  highest 
acceptable  bid  for  an  insured  deposit 
transfer  transaction  which  may  be 
submitted,  or  (3)  in  the  event  no 
acceptable  bid  for  either  type 
transaction  is  submitted,  made  funds 
available  for  the  payment  of  the  insured 
deposits  of  the  closed  bank. 

In  calling  the  meeting,  the  board 
determined,  on  motin  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Robert  J.  Herrmann,  acting  in  the  place 
and  stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  that 


Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  pubhc  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c){g)(A)(ii).  and  (c)(9)(B)). 

Dated:  November  17, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Rolniuoii, 
Executive  Secretary. 
[PR  Doc.  86-26258  Filed  11-18-86: 12:06  pm] 

BiLUNG  CODE  C714-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  17. 1986. 

TIME  AND  date:  10:00  a.m.,  Thursday. 
December  18. 1986. 

place:  Room  600, 1730  K  St.,  NW., 
Washington,  DC. 

status:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Cases  heard  for  oral  argimient  on 
December  16, 1986,  and  December  17, 1986, 
including:  NACCO  Mining  Co.,  LAKE  85-87- 
R,  Greenwich  Collieries,  PENN  85-188-R, 
White  County  Coal  Corporation,  LAKE  86- 
58-R,  and  Emerald  Mines  Corporation,  PENN 
85-298-R.  (Issues  include  whether  an 
enforcement  action  under  section  104(d)  of 
the  Mine  Act,  30  U.S.C.  814(d),  can  be  taken 
only  when  a  violation  is  discovered  during 
the  course  of  an  investigation  and  where  the 
inspector  actually  observes  the  violation.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meeting 
be  closed. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen,  (202)  653-5629. 

Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  86-26238  Filed  11-18-86;  10:24  am] 

BILUNG  CODE  6735-01-M 

securities  and  exchange  commission 
"federal  register"  citation  of 

PREVIOUS  announcement:  (51  FR  40370 
November  6, 1986). 


Federal  Register 

Vol.  51,  No.  224 

Thursday,  Novemtjer  20, 1986 


place:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  previously  ANNOUNCED:  Friday. 
October  31, 198& 

R  Additional 


CHANGES  MtMT  I 

meetings. 

A  closed  meeting  was  held  on 
Wednesday.  November  12, 1986,  at  9:15 
a.m.,  to  consider  the  foUowiag  items. 

Formal  ordercef  farmffgation. 
Administrative  matter. 

A  closed  meeting  was  held  on 
Thursday.  Novemb«r  13, 1986.  following 
the  10:00  a.m.  open  meeting,  to 
considered  tkis  ibllowtaif  item. 

Consideration  of  amicus  participation. 

Chairman  Shad  and  Commissioners 
Cox,  Peters,  Gnindfest  and  Fleischman. 
determined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
Jonathan  G.  Katz. 
Secretary. 
November  14, 1986. 

[FR  Doc.  86-26216  Filed  11-17-66;  4:18  pm] 

BILUNG  CODE  M1(M)1-II 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  24, 1986: 

An  open  meeting  will  be  held  on 
Tuesday,  November  25, 1986,  at  10:00 
a.m.,  followed  by  a  closed  meeting. 

The  Commissioners,  Counsel  to  the 
Commissioner,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 


BEST  COPY  AVAILABLE 
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Commissioner  Grundfest.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
November  25. 1986,  at  10:00  a.m..  will  be: 

1.  Consideration  of  whether  fo  adopt  final 
amendments  to  the  Industry  Guides, 
"Statistical  Disclosure  by  Bank  Holding 
Companies".  The  amendments  would  call  for 
disclosures  regarding  certain  outstanding 
credits  to  borrowers  in  foreign  countries 
experiencing  liquidity  problems  that  are 
expected  to  have  a  material  impact  on  timely 
repayment  of  principal  or  interest,  and 
certain  restructurings  of  those  outstanding 
credits.  For  further  information,  please 
contact  Wayne  G.  Pentrack  at  (202)  272-2130. 

2.  Consideration  of  whether  to  issue  an 
interpretive  release  regarding  accounting  for 
loan  losses  by  registrants  engaged  in  lending 
activities.  The  release  would  provide 
interpretive  guidance  regarding:  (a)  The  need 
for  procedural  discipline  in  determining 
amounts  of  loan  losses  to  be  reported;  (b)  the 
requirement  to  account  for  loan  collateral  as 
repossessed,  whether  it  is  repossessed 
substantively  or  formally;  and  (c)  valuation  of 
substantively  or  formally  repossessed  loan 


collateral.  For  further  information,  please 
contact  Wayne  G.  Pentrack  at  (202)  272-2130. 

3.  Consideration  of  whether  to  proposed  for 
public  comments  Rules  lla-3  and  llc-1 
under  the  Investment  Company  Act  of  1940. 
Rule  lla-3  would  allow  open-end  investment 
companies  and  their  principal  underwriters  to 
make  certain  exchange  offers  to  their  own 
shareholders  or  to  shareholders  of  another 
fund  in  the  same  family  of  funds.  Rule  llc-1 
would  allow  unit  investment  trusts  and  their 
sponsors  to  make  certain  exchange  offers  to 
unitholders  of  the  tame  series  or  another 
series  of  the  same  trust  or  to  unitholders  of 
another  unit  investment  trust  having  the  same 
sponsor.  For  further  information,  please 
contact  Brian  P.  Kindelan  at  (202)  272-2048. 

4.  Consideration  of  whether  to  adopt:  (1) 
New  Rule  14b-2,  relating  to  banks' 
obligations  in  connection  with  forwarding 
communications  to  beneficial  owners  and 
supplying  beneficial  owners'  names, 
addresses  and  securities  positions  to 
registrants;  (2)  corresponding  and  clarifying 
amendments  to  Rules  14a-l,  14a-13, 14b-l, 
14C-1  and  14C-7;  (3)  a  provision  to  new  Rule 
14b-2  and  amendments  to  Rule  14b-l 
excluding  employee  benefit  plan  participants 
from  coverage  of  the  shareholder 
communications  rules;  and  (4)  amendments 
to  Rule  14a-3  regarding  when  and  under  what 


conditions  registrants  are  no  longer  obligated 
to  deliver  annual  reports  or  proxy  statements 
to  security  holders.  Forfurther  information, 
please  contact  Sarah  A.  Miller  at  (202)  272- 
2589. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  25. 1986,  following  the  10:00 
a.m.  open  meeting,  will  be: 

Formal  order  of  investigation. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Mahaffey  at  (202)  272-2091. 
lonathan  G.  Katz, 
Secretary. 
November  14, 1986. 

(FR  Doc.  86-26217  filed  11-17-86;  4:18  pm] 
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Corrections 


This  section  of  the   FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Rule,  Proposed  Rule,  and 
Notice  documents  and  volumes  of  the 
Code  of  Federal  Regulations.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency-prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ACTION 

Student  Service-Learning  Projects; 
Availability  of  Funds 

Correction 

In  notice  document  86-24885 
beginning  on  page  40234  in  the  issue  of 
Wednesday,  November  5, 1986,  make 
the  following  correction: 

On  page  40234,  third  column,  twenty- 
third  line  from  the  bottom,  "43,000" 
should  read  "3,000". 

BILLING  CODE  150S-01-O 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  86-356] 

Availability  of  a  Draft  Environmental 
Impact  Statement  on  the  Rangeland 
Grasshopper  Cooperative 
Management  Program 

Correction 

In  notice  document  86-25392 
appearing  on  page  40470  in  the  issue  of 
Friday,  November  7, 1986,  make  the 
following  correction:  In  the  second 
column,  insert  an  asterisk  after  the 


Federal  Register 

Vol.  51.  No.  224 

Thursday,  November  20,  1986 


fifteenth,  twenty-first  and  twenty- 
seventh  lines. 

BILLING  CODE  1505-01-0 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51646;  FRL-3100-71 

Toxic  and  Hazardous  Substances 
Control;  Certain  Chemicals 
Premanufacture  Notices 

Correction 

In  notice  document  86-24211 
beginning  on  page  37969  in  the  issue  of 
Monday,  October  27, 1986,  make  the 
following  corrections: 

1.  On  page  37969,  in  the  second 
column,  in  the  fifth  line  under  the 
caption  P  87-41,  "carbomonocyclic"  was 
misspelled. 

2.  In  the  same  column,  in  the  eleventh 
line  under  the  caption  P  87-42,  "date" 
should  read  "data". 

3.  On  the  same  page,  in  the  third 
column,  the  fourth  line  under  the  caption 
P  87-44  should  read  "sulfo-6((2- 
(sulfooxy)ethyl)sulfonyl),". 

4.  In  the  same  column,  in  the  last  line 
under  the  caption  P  87-47,  insert  a 
period  after  "oxo-". 

5.  On  page  37970,  in  the  second 
column,  in  the  third  line,  "Confidential" 
was  misspelled. 

6.  In  the  same  column,  in  the  sixth  line 
under  the  caption  P  87-50,  insert  ">" 
after  "oral:". 

7.  On  the  same  page,  in  the  third 
column,  in  the  first  line,  insert  "  >  "  after 
"oral:". 

8.  On  page  37971,  in  the  second 
column,  in  the  eleventh  line  under  the 
caption  F  87-70,  ">"  should  read  "<". 


9.  In  the  same  column,  in  the  second 
line  under  the  caption  P  87-71. 
"Chemical"  should  read  "Chemicals". 

10.  In  the  same  column,  in  the  ninth 
line  under  the  caption  P  87-72,  insert  a 
period  after  "submitted". 

BILUNG  COOE  1505-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

[Regulations  No.  4] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Wage  Coverage 

Correction 

In  proposed  rule  document  86-24221 
beginning  on  page  39397  in  the  issue  of 
Tuesday,  October  28, 1986,  make  the 
following  corrections: 

On  page  39398,  in  the  first  column,  in 
the  last  complete  paragraph,  in  the  sixth 
line,  insert  "because"  between 
"necessary"  and  "of;  and  on  the  same 
page,  in  the  second  column,  in  the  first 
complete  paragraph,  in  the  fourth  line, 
"intended"  should  read  "interned". 

BILUNG  CODE  1505-01-O 
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Proxy  Rules;  Final  Rule  and  Proposed 
Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210, 229, 239, 240, 249 
and  270 

[Release  Nos.  33-6676;  34-23789;  35-24236; 
IC-15403;  File  No.  87-31-85] 

Proxy  Rules— Comprehensive  Review 

agency:  Securities  and  Exchange 
Commission. 

action:  Final  rules. 


summary:  The  Securities  and  Exchange 
Commission  ("Commission")  today 
announced  the  adoption  of  amendments 
to  its  proxy  rules  and  certain  other  rules. 
The  amendments  bring  to  the  proxy 
context  the  benefits  of  the  integrated 
disclosure  system.  The  amendments 
also  include  a  compensation  plan 
disclosure  item  that  simplifies  the  proxy 
disclosure  previously  required.  The 
amendments  also  require  new 
registrants  to  provide  disclosure 
concerning  prior  changes  in  accountants 
and  any  related  disagreements.  In 
addition,  certain  changes  update  the 
rules  to  comport  with  current  practice, 
interpretations  and  other  changes  in 
laws  and  rules. 

DATES:  Effective  Date:  These 
amendments  are  effective  January  20, 
1987,  for  proxy  statements  filed  on  or 
after  that  date. 

Compliance  Date:  Registrants  are 
permitted,  however,  to  comply  with  the 
amendments  immediately  after 
publication  of  this  Release  in  the 
Federal  Register.  Such  compliance  must 
be  with  the  amended  rules  as  a  whole. 

FOR  FURTHER  INFORMATION  CONTACT: 

Prior  to  the  effective  date,  Alexander  G. 
Shtofman  or  Caroline  W.  Dixon,  (202) 
272-2589,  Office  of  Disclosure  Policy, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  After  the  effective  date,  contact 
Cecelia  D.  Blye,  (202)  272-2573,  Office  of 
Chief  Counsel,  Division  of  Corporation 
Finance. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  today  announced  the 
adoption  of  revisions  to  the  proxy  and 
information  statement  rules  »  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act ').*  The  Commission  is 
adopting  revisions  to  Regulation  14A,=» 


'  17  CFR  240.148-1  through  240.14C-101. 

»  IS  U.S.C.  78a-78kk  (1982). 

'  17  CFR  240  14a-l  through  240.14b-l. 


including  Schedules  14A  ••  and  14B,*  and 
Regulation  14C*  including  Schedule 
14C.^  In  addition,  certain  revisions  have 
been  made  to  Regulation  S-K,«  Form  S- 
18,9  Form  S-4  "o  and  Form  10-K.'» 
Finally,  corresponding  amendments  to  a 
number  of  other  rules,  regulations,  forms 
and  schedules  are  being  adopted  in 
order  to  revise  or  correct  references  to 
Regulations  and  Schedules  14A  and 
14C.>2  ■] 

I.  Executive  Summary 

In  July  1985,  the  Commission  proposed 
amendments  to  its  proxy  rules  as  part  of 
its  Proxy  Review  Program.  >3  The 
proposed  revisions  were  intended  to 
simplify  the  proxy  rules  and  to  update 
the  rules  to  accord  with  current  practice, 
staff  interpretations,  new  laws  and  other 
changes  in  Commission  rules.'*  The 
Commission  is  now  adopting  certain  of 
the  proposals  and  is  publishing  for 
comment  related  proposals  in  a 
companion  release.  Securities  Exchange 
Act  Release  No.  33-6675. 

Among  other  things,  the  amendments 
adopted  today  apply  the  principles  of 
the  integrated  disclosure  system  to 
proxy  disclosure,  streamline 
compensation  plan  disclosure  and 
require  disclosure  by  new  registrants  of 
changes  in  and  disagreements  with 
accountants.  Consistent  with  the 
integrated  disclosure  system,  the 
amendments  as  adopted  allow  certain 
company-specific  (including  financial) 
information  required  in  connection  with 
mergers,  consolidations,  acquisitions 
and  similar  matters  to  be  incorporated 
by  reference  by  eligible  registrants 
pursuant  to  a  system  which  is 
substantially  the  same  as  that  contained 
in  Form  S-4.  With  respect  to  the 
authorization,  is»uance,  modification  or 
exchange  of  securities,  the  Commission 


•  17  CFR  240.148-101. 

•  17  CFR  240.143-102. 

•  17  CFR  240.14C-1  through  240.14c-101. 
'  17  CFR  24O.14C-101. 

•  17  CFR  Part  229. 

•  17  CFR  239.28. 
'"  17  CFR  239.25. 

' '  17  CFR  249.310. 

'=  The  corresponding  amendments  affect:  Rule  3- 
05(b)  of  Regulation  S-X  (17  CFR  210.3-0S(b)).  Rule 
14f-l  (17  CFR  240.14f-l).  Rule  13e-3  (17  CFR 
Z40.13e-3)  and  Schedule  13E-3  (17  CFR  240.13e-100) 
under  the  Exchange  Act;  Forms  N-14.  S-4  and  F-» 
(17  CFR  239.23,  239.25  and  239.34)  under  the 
Securities  Act  of  1933(  and  Rule  20a-3  (17  CFR 
270.20a-3)  under  the  Investment  Company  Act  of 
1940. 

"  Release  No.  33-flB92  (luly  19. 1985)  (50  FR 
29409). 

'*  The  proposals  generated  52  comment  letters. 
The  letters  of  comment,  as  well  as  a  copy  of  the 
summary  of  the  comment  letters  prepared  by  the 
staff,  are  available  for  public  inspection  and 
copying  at  the  Commissions  Public  Reference  Room 
(File  i\o.  S-731-85). 


has  determined  to  retain  the  existing 
financial  and  related  requirements 
applicable  to  these  transactions  and  has 
adapted  the  principles  of  integrated 
disclosure  in  order  to  bring  the  proposed 
benefits  to  these  transactions  without  an 
unintended  increase  in  the  information 
required.  This  has  necessitated  a 
modification  of  the  rules  as  proposed. 
Pursuant  to  the  modification,  S-3 
companies  may  incorporate  by  reference 
the  required  information  from 
previously-filed  documents  and  do  not 
have  to  incorporate  the  entire  annual 
report  on  Form  10-K  and  subsequent 
reports.  The  new  rules  also  permit  any 
registrant  to  incorporate  by  reference  to 
documents  delivered  with  the  proxy 
statement. 

Information  with  regard  to 
compensation  plans  previously 
contained  in  three  items  is  now 
condensed  in  a  single  item  "  and  the 
disparities  in  disclosure  requirements 
among  different  types  of  plans  have 
been  eliminated.  The  information 
required  with  respect  to  plans 
previously  in  effect  is  required  only  for 
plans  in  effect  within  the  last  three 
years,  rather  than  five  years.  Registrants 
will  no  longer  be  required  to  disclose 
information  concerning  sales  of 
securities  subsequent  to  the  exercise  of 
options. 

The  Commission  also  is  adopting 
proposals  to  require  disclosure 
concerning  changes  in  accountants  and 
any  related  disagreements  if  a  registrant 
was  not  subject  to  Exchange  Act 
reporting  requirements  at  the  time  a 
change  in  accountants  occurred."  This 
would  principally  affect  initial  public 
offering  registration  statements  and 
proxy  statements  of  issuers  newly 
registered  under  the  Exchange  Act. 

The  Commission  has  deferred 
consideration  of  the  proposed 
requirement  that  a  registrant  disclose 
whether  its  independent  auditor  is  a 
member  of  a  voluntary  self-regulatory 
organization  which  has  both  a  peer 
review  program  and  an  independent 
oversight  function.  The  Commission  will 
reconsider  this  proposal  after  the 
completion  of  related  private  sector 
initiatives  and  review  of  the  concept  of 
mandatory  peer  review. 

Part  II  of  this  release  provides  a 
synopsis  of  each  of  the  proposed 
amendments  to  the  proxy  rules,  which 
follows  the  structure  of  the  regulations 


'•  New  Item  10  of  Sched»le  14A  contains 
reqnirementi  previously  contained  in  Items  9. 10 
and  11. 

'•  These  changes  are  contained  in  Item  9  of 
Schedule  14A,  Item  304  of  Regulation  S-K  (17  CFR 
229J04)  and  Form  S-ll 
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and  schedules,  and  the  Commission's 
action  on  such  proposals.*^ 

II.  Discussion 

A.  Regulations  14A  and  14C 

1.  Registrant/Issuer;  Security  Holder/ 
Shareholder 

The  Commission  is  replacing  the  term 
"issuer"  with  "registrant"  and 
"shareholder"  with  "security  holder,"  as 
proposed. 

2.  Executive  Officer/Officer 

In  order  to  be  consistent  with 
Regulation  S-K  the  Commission  is,  as 
proposed,  replacing  "officer"  with 
"executive  officer"  in  Item  5.  Interest  of 
Certain  Persons  in  Matters  to  be  Acted 
Upon,  and  Item  8,  Compensation  of 
Directors  and  Executive  Officers,  of 
Schedule  14A. 

B.  Rule  14a-l,  Definitions 

1.  Technical  Revision 

The  Commission  has  adopted,  as 
proposed,  a  technical  amendment  to  the 
first  paragraph  of  Rule  14a-l  »*  to 
replace  the  phrase  "terms  used  in 
§§  240.14a-l  to  240.14a-10  and  in 
Schedule  14A"  by  "terms  used  in  this 
regulation"  to  clarify  that  the  definitions 
are  intended  to  apply  to  Regulation  14A 
in  its  entirety. 

2.  Last  Fiscal  Year 

The  Commission  has  adopted  the 
proposed  defmition  of  "last  fiscal  year" 
to  clarify  the  applicability  of  the 
definition  to  consent  solicitations.  A 
registrant's  last  fiscal  year  will  not  only 
be  deHned  in  terms  of  the  date  of  the 
meeting,  as  in  former  rules,  but  also  in 
terms  of  the  date  as  of  which  consents 
or  authorizations  may  be  used  to  effect 
corporate  action. 

3.  Record  Date 

A  new  defined  term,  "record  date," 
has  been  adopted  as  proposed. 

4.  Solicitation 

After  consideration  of  a  proposed 
revision  to  the  definition  of 
"solicitation",  the  Commission  has 
concluded  that  the  current  definition 
and  its  judicial  construction  have 
worked  well  and  that  there  is  no  need  to 
revise  the  existing  definition. 


C.  Rule  14a-2,  Solicitations  to  Which 
§  240.14a-3  to  §  240. 14a-13  Apply 

1.  Solicitation  Pursuant  to  Chapter  11  of 
Bankruptcy  Reform  Act 

The  Commission  has  amended  Rule 
14a-2  *»  as  proposed  to  conform  to 
changes  in  bankruptcy  laws  pursuant  to 
the  Bankruptcy  Reform  Act  of  1978.*° 
The  revision  to  paragraph  (a)(4)  of  Rule 
14a-2  *'  will  exempt  a  solicitation 
pursuant  to  a  reorganization  under 
Chapter  11,  if  such  solicitation  is  made 
subsequent  to  or  concurrently  with  the 
transmittal  of  a  court  approved 
disclosure  statement. 

D.  Rule  14a-3,  Information  to  be 
Furnished  to  Security  Holders 

1.  Technical  Revisions 

The  Commission  has  amended 
paragraph  (b)  of  Rule  14a-3  ^^^  (and  Rule 
14c-3(a),*5  with  regard  to  information 
statements)  as  proposed  to  clarify  that 
the  annual  report  to  security  holders  is 
required  whether  the  registrant  is 
soliciting  proxies  or  consents  in 
connection  with  the  annual  election  of 
directors.** 

The  proposed  relocation  of  Paragraph 
(d)  of  Rule  14a-3  *»  to  Rule  14a-13. 
Obligations  of  Registrants  in 
Communicating  with  Beneficial 
Owners,**  was  adopted  in  a  prior 
release  with  respect  to  the  shareholder 
conununications  rules.*' 

2.  Annual  Report  to  Security  Holders 

The  Commission  is  adopting,  with  a 
minor  revision,**  the  proposed 
amendment  to  paragraph  (b)  of  Rule 
14a-3,  to  clarify  that,  if  the  registrant 
convenes  a  special  meeting  to  elect 
directors  in  lieu  of  an  annual  meeting, 
the  registrant  must  furnish  an  annual 
report  to  security  holders  in  connection 
with  such  special  meeting.  This 
provision  is  intended  to  assure  that  the 
annual  report  be  furnished  in  connection 
with  the  first  meeting  held  during  the 
year  to  elect  directors.  The  Commission 
also  solicited  comment  as  to  whether 
the  rule  should  be  modified  to  apply  to 


"  The  discusiion  of  Schedule  14A  includes 
changes  to  Items  304  and  403  of  Regulation  S-K  (17 
CFR  229.403)  and  Form  S-18.  as  well  as  of  a 
clarifying  instruction  to  Item  11  of  Form  10-K. 
Technical  revisions  to  Items  202  and  601  of 
Regulation  S-K  (17  CFR  229.202,  601)  and  to  Forms 
S-4  and  F-4  are  noted  in  the  last  paragraph  of  Part 
II. 

"•  17  CFR  240.1 4?-l. 


'•17CFR240.14a-2. 

"  11  U.S.C.  101-151326,  as  amended  by  Act  of 
November  6. 1978,  Pub.  L.  No.  95-598.  92  Stat.  2549 
(1978). 

"  17  CFR  240.14a-2(a)(4). 

»»17CFR240.14a-3(b). 

"  17  CFR  240.14c-3(a). 

•*  Because  paragraph  11  of  Rule  14a-3(b)  repeats 
the  substance  of  the  note  following  paragraph  7.  the 
note  has  been  deleted  as  proposed. 

"  17  CFR  240.14a-3(d). 

"  17  CFR  240.14a-13. 

«'  Securities  Exchange  Act  Release  No.  34-22533 
(October  15, 1985)  (50  FR  42672). 

"  The  references  to  "special"  meetings  have  been 
rephrased,  but  the  substance  remains  the  same. 


elections  of  directors  that  take  place 
either  before  or  after  the  annual  election 
in  a  given  year.  After  consideration  of 
the  current  requirement  and  of  the 
public  comment,  the  Commission 
believes  that  furnishing  the  annual 
report  more  than  once  per  year  is  not 
necessary. 

3.  Rule  14a-3(b)(10),  Furnishing  of 
Information  in  Documents  Filed 
Pursuant  to  Exchange  Act  Section  13(a) 
Subsequent  to  the  Form  10-K  . 

The  proposed  amendments  to  Rule 
14a-3  would  have  required  an 
undertaking  in  the  annual  report  to 
security  holders  or  in  the  registrant's 
proxy  statement  for  an  annual  meeting 
(or  special  meeting  in  lieu  of  the  annual 
meeting)  to  provide,  upon  written 
request,  information  in  addition  to  a 
copy  of  the  annual  report  on  Form  10- 
K.*"  A  registrant  would  have  been 
required  to  provide  a  copy  of  any 
information  contained  in  Exchange  Act 
Section  13(a)  ^°  reports  filed  during  the 
period  between  the  filing  of  the  Form 
10-K  and  the  date  a  response  was  made 
to  the  request.  Upon  further 
consideration,  the  Commission  has 
determined  that  the  current  requirement 
in  Note  D.2  of  Schedule  14A  that  the 
registrant  must  undertake  to  furnish, 
upon  request,  copies  of  information 
incorporated  by  reference  is  adequate 
and  responsive  to  investors'  needs. 

E.  Rule  14a-4,  Requirements  as  to  Proxy 

1.  Rule  14a-4(d)(3) 

As  proposed,  the  Commission  has 
added  paragraph  (d)(3)  to  Rule  14a-4  3' 
to  codify  current  interpretations  that  a 
proxy  may  not  confer  authority  to  vote 
at  more  than  one  meeting  or  consent 
solicitation. 

2.  Rule  14a-4(d)(4) 

The  Commission  has  revised  Rule 
14a-4  '*  to  clarify  that  paragraph  (d) 
applies  to  consent  solicitations.  The 
language  of  proposed  paragraph  (d)(4) 
has  been  revised  to  avoid  any  possible 
conflict  with  Rule  14a-4(c).33  This 


'•  The  registrant  is  currently  required  to  provide 
an  undertaking  to  furnish  the  Form  10-K  upon 
request  to  security  holders  of  record  as  of  the  date 
of  the  annual  meeting.  This  remains  unchanged. 

"15U.S.C.  78m(a). 

"  17  CFR  240.14a-4. 

"  17  CFR  14a-4(d)(4). 

"  17  CFR  240.14a-4(c).  Rule  14a-4(c)  permits  the 
proxy  to  be  drafted  to  give  the  proxy  holder 
discretionary  power  to  vote  on  certain  mailers 
enumerated  in  the  provision.  As  proposed,  the 
amendment  to  Rule  14a-4(d)  would  have  providt^d 
in  pertinent  part  that  "no  proxy  shall  confer 
authority  ...  to  consent  to  or  authorize  any  action 
other  than  action  proposed  to  be  taken  in  the  proxy 

Continii»*d 
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addresses  a  concern  raised  by 
commentators. 

Questions  also  hav«>  been  raised 
about  paragraph  14»"*(c){l),»*  which 
permits  a  proxy  statonent  or  form  of 
proxy  to  confer  discretionary  aothority 
with  respect  to  matters  that  the 
soliciting  party  does  not  know,  a 
reasonable  time  prior  to  the  solicitation, 
will  be  presented  at  the  meeting.  The 
purpose  of  this  provision  is  only  to  allow 
the  party  filing  the  proxy  statement  to 
respond  to  proposals  initiated  by  others. 

3.  Sufficiency  of  Current  Requirements 
With  Respect  to  Telegraphic  Proxies 

Rule  14a-4  applies  to  any  form  of 
written  proxy,  authorization  or  consent, 
including  telexes,  telegrams  or 
cablegrams.'"  The  Commission 
requested  comment  as  to  whether  the 
current  proxy  card  requirements  are 
sufficient  with  respect  to  telegraphic 
proxies.  After  weighing  various 
suggestions  made  by  commentators  and 
the  fact  that  there  is  no  indication  of 
problems  today,  the  Commission  has 
determined  not  to  change  the  current 
proxy  card  requirements. 

F.  Rule  14a-5.  Presentation  of 
Information  in  Proxy  Statement 

1.  Technical  Revision 

As  proposed,  the  requirements  of 
paragraph  (e)  of  Rule  14a-5  »•  have 
been  moved  to  new  Item  1  of  Schedule 
14A. 

2.  Standard  With  Regard  to  biformation 
in  Proxy  Statement  Not  Known  to 
Soliciting  Persons 

In  the  proposing  release,  the 
Commission  inquired  whether  the 
standard  in  Rule  14a-5(b),»'  concerning 
information  required  in  the  proxy 
statement  but  not  known  to  persons 
making  a  solicitation,  should  be  revised 
to  conform  to  the  standard  applied  to 
Exchange  Act  reports  »•  and  registration 

ttalemenL"  CommenUiton  fi^gnted  that  the 
proposal  be  revised  to  make  clear  that  paragraph 
(d)  is  not  intended  to  prohibit  a  registrant's 
management  from  voting  proxies  on  matters  for 
which  discretionary  aothority  may  be  given 
pursuant  to  14a-4(c).  such  as  a  matter  presented  at 
a  meeting  by  a  security  holder.  The  language  has 
been  refined  to  provide  that  "no  proxy  shall  confer 
authority  ...  to  consent  to  or  authorize  any  action 
other  than  the  action  proposed  to  he  taken  in  the 
proxy  statement  or  mattsis  referred  to  in  paraoraDh 
(c)  of  this  rule."  »~ -8^  pn 

"17  CFR  240.148-4(c)(l). 
»•  The  validity  of  these  forms,  however,  is  a 
matter  of  state  law. 
"  17  CFR  24ai4a-5(e). 
»*  17  CFR  240.14a-S(b). 
»•  Rule  12b-21. 17  CFR  240.12b-21. 


Statements  filed  pursuant  to  the 
Securities  Act  of  1933  ("Securities 
Act")."  The  Commission  has 
determined  not  to  change  Rule  14a-5(b) 
because  the  currant  standard  has 
worked  well  and  there  was  little 
commentator  support  for  the  change. 

G.  Rule  14a-6,  Filing  Requirements 

1.  Technical  Revisions  *" 

Former  paragraph  (e)  of  Rule  14a-6  *> 
has  been  divided  as  proposed  into  two 
paragraphs — paragraph  (e),  Release 
Dates,  and  paragraph  (f).  Public 
Availability  of  Information. 

Paragraph  (h),*«  Speeches,  Press 
Releases  and  Scripts,  has  been  amended 
as  proposed  to  clarify  that  it  also  appUes 
to  material  filed  pursuant  to  Rule  14a- 
12,  Solicitation  Prior  to  Furnishing 
Required  Proxy  Statement.*' 

The  proposed  amendment  to 
implement  provisions  of  Exchange  Act 
Section  14(g)  (statutory  filing  fees  for 
proxy  solicitation  material  involving 
business  combinations)**  was  adopted 
in  an  earlier  release.*'  Pursuant  to  the 
amendment,  paragraph  (j),  filing  fees, 
refers  to  Rule  0-11  of  the  Securities 
Exchange  Act.** 

A  new  paragraph  (1).  Computing  Time 
Periods,  has  been  added  as  proposed  to 
notify  registrants  that  the  filing  date  of  a 
document  shall  be  counted  as  the  first 
day  of  the  time  period  and  that  midnight 
of  the  last  day  shdl  constitute  the  end  of 
the  period. 

2.  New  Note— Fundamental  Changes  in 
Preliminary  Material 

The  Commission  is  adopting  a 
proposed  note  to  Rule  14a-€  *t  to  make 
clear  that  the  filing  of  revised 
preliminary  proxy  material  will  not 
recommence  the  ten  day  time  period  for 
which  information  must  be  on  file  with 
the  Commission  ptior  to  the  date 
definitive  copies  ci  such  material  are 
first  sent  or  given  to  security  holders, 
unless  such  revised  material  contains 
fundamental  changes. 

While  Rule  14»-©  deals  with  the  time 
periods  for  filing  iaformation  with  the 


"  Rule  409, 17  CFR  230.409  (identical  to  Rule  12b- 
21). 

*•  The  technical  reviaions  made  to  Rule  148-6 
also  include  changing  the  title  from  "Material  to  be 
Filed"  to  "Filing  RequiranenU"  and  adding  captions 
to  clarify  the  rule  and  make  U  easiar  to  read  These 
changes  are  being  adopted  as  proposed. 

<'17CFR240.14a-6(e). 

*•  Paragraph  (g)  has  been  redesignated  Paragraph 

(h). 

*' 17  CFR  240.148-12.1 
**  IS  U.S.C.  78n(g)  (1962). 
*'  Securities  Exchangi  Act  Release  No.  22781 
(January  9, 1966)  (51  FR  1472). 
*•  17  CFR  240.0-11. 
*'  17  CFR  240.14a-6. 


Commission,  questions  have  also  been 
raised  concerning  time  periods  required 
for  adequate  dissemination  of  material 
changes.  When  there  have  been  material 
changes  in  the  proxy  soliciting  material 
or  material  subsequent  events  (in 
contrast  to  routine  updating),  an 
additional  proxy  card,  along  with 
revised  or  additional  proxy  soliciting 
material,  should  be  fimiished  to  security 
holders.**  A  sufficient  period  of  time 
should  be  allowed  for  adeqluate 
dissemination  of  the  material 
information  to  security  holders  prior  to 
the  meeting  of  security  holders  or  the 
date  on  which  the  consents  or 
authorizations  may  ba  used  to  effect  the 
proposed  action  to  pennit  security 
holders  to  assess  the  information  and  to 
change  their  voting  decisions  if 
desired.*^ 

If  a  registrant  is  furnishing 
information  at  the  S-3  level  and 
incorporates  by  reference  subsequently- 
filed  documents,  it  may  provide  material 
information  through  such  forward 
incorporation  unless  the  incorporated 
information  is  a  change  to  information 
previously  delivered  to  all  security 
holders.  ••»  However,  the  registrant  must 

♦•  Where  additional  proxy  lelicittng  material 
reiating  to  the  sane  meeting  or  subject  matter  it 
furnished  to  security  holders  sabaequent  to  the 
proxy  statement  Rule  14a-e(b)  requires  that  such 
material  be  furnished  to  the  Commission  at  least 
two  business  days  prior  to  the  date  of  funiihing  the 
material  to  security  holders. 

*•  See  Bear,  Steams  Br  Co.  r.  Aiidenan  Chyton  » 
Co..  No.  8S01.  Del.  Ch.  Ct.  (Juae  la  1986)  (three 
business  day  solicitation  period  not  suiiicient  to 
allow  security  hoidera  a  reaacnaUe  opportunity  to 
receive  and  conaider  addtioMi  MHotlng  material 
prior  to  the  neetiiig).  Se»  akt.  Smith  v.  Van 
Gorkom,  488  AJd  858. 883  (DlO.  1085)  ("in  an 
appropriate  case,  an  otherwite  candid  proxy 
statement  may  be  ao  uuliuiely  as  to  de^t  He 
purpca*  of  ouatlBg  Ihr  naKbefa  folly  iiifonned 
electorate").  Cf.  EJactnnie  S0edaJty  Co.  v. 
International  Controls  Corp.,  <40e  F.2d  937, 944  (2d 
Cir.  1969)  (describing  district  court  opinion  declining 
to  order  divestiture  of  shares  acquifad  bi  tender 
o^er  or  to  enjoin  voting  and  boldiiig  that 
withdrawal  oHar  laatiag  tor  al^  days  affardad 
equivalent  relief  to  reaciaaioo  ofbr);  AJIiedStom 
Corporation  v.  Campeau  Acqultitioti  Corp..  eL  a/.. 
No.  86 Civ.  7841  (SDN.Y.  Oct  la  19S8> (tonpaeafy 
restraining  order  issued  for  ptriod  of  10  days  to 
allow  shareholders  reason abte  opportunity  lomoke 
informed  choice  in  light  of  change  in  terma  of  lender 
offer):  Nicholson  File  Co.  v.  UK.  Porter  Co^  3*1  f. 
Supp.  508. 513-514. 522  PJl.1. 1972)  aJTd  462  F.2d 
421  (1st  Cir.  197})  (cnrMnra  teller  and  nadaann 
offer  mailed  within  seven  days  of  a  teacbr  eSer 
withdrawal  date  sufficient  to  counter  any  effect  of 
misstatement);  Secmities  Exdiaiige  Act  Release  No. 
16343  (November  15. 187^  fCammlanOR  npwt 
under  Exchange  Act  Section  ai(a).  stating  that  when 
facts  change  prior  to  meeting,  appropriate  steps 
should  be  taken  to  disseminate  complete  and 
accurate  hiformation  to  security  holderr 
possibilities  to  be  conndeted  indade  pottponhig  the 
meeting,  sendtaig  a  letter  to  aH  security  holders 
advising  them  of  the  dMngea  that  have  been  made, 
revising  the  proxy  statement  and  reaoliciting 
proxies,  and/or  offering  new  proxy  canb). 

'"  See  discussion  in  compaaion  release  of 
proposed  Rule  14a-14. 
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furnish  secoEity  hoMen  with  an 
additional  proxy  card,  accompanied  by 
a  brief  identification  of  the  material 
information.  While  the  entire  20 
business  day  period  specified  in  Note 
D.3  to  Schedule  14A  need  not 
recommence,  the  registrant  must  allow 
sufficient  time  to  afford  security  holders 
an  opportunity  to  obtain  and  then 
consider  the  document  containing  the 
information  incorporated  by  reference.  It 
would  not  be  necessary  to  provide  as 
much  Hme  if  the  additional  information 
18  set  forth  in  full  in  the  material 
accompanying  the  proxy  card.»» 

3.  Identification  of  Changes  From  Prior 
Year 

The  Commission  has  determined  to 
modify  Note  1  to  paragraph  (a)  of  Rule 
14a-6  ««  and  Note  2  to  paragraph  (a)  of 
Rule  14C-5  (with  respect  to  information 
statements).*'  These  modifications, 
suggested  by  a  commentator,  will 
eliminate  the  administrative 
requirement  to  submit  a  mariced  copy  of 
the  preliminary  proxy  statement 
identifying  the  changes  from  Uie  prior 
year's  proxy  statement  and  the 
requirement  that  a  cover  letter  indicate 
whether  the  current  preliminary 
material  includes  material  changes  from 
the  prior  year's  material  These 
requirements  have  not  proved  useful  to 
the  staff  in  reviewing  proxy  materials 
and  elimination  of  the  requirement 
should  benefit  registrants.  Registrants 
imist  continue  to  comply  with  paragraph 
(0  of  Rule  14a-fl  »*  or  paragraph  (e)  of 
Rule  14o^,«»  which  provide  diat  where 
amendments  or  revisions  alter  the  text 
of  the  preliminary  material,  the  changes 
are  to  be  mdicated  by  means  of 
underscoring  or  in  some  othw 
appropriate  manner. 

4.  Proposed  Rules  14a-6{f)  and  14c-5fdl 
Public  Availability  of  Released  or 
Abandoned  Proxy  K4aterial 

The  Commission  had  proposed  to 
revise  paragraph  (f)  of  Rule  14a-a  »•  and 
paragraph  (d)  of  Rule  14c-5  "  to  provide 
diat  preliminary  proxy  material  "may  be 
deemed  available  few  public  inspection 
when  the  staff  determines  that  the 
registrant  has  released  the  proxy 
material  to  security  holders  or  has 
abandoned  the  intention  of  releasing  the 
proxy  material."  As  the  substance  of  the 
proposal  is  already  mandated  by  the 

"  See  nipra  n.  49. 
"  17  CFR  240.14a-6(a). 
"  17  CFR  Z40.14o-5(a). 
»*  17  CFR  240.14a-6(i). 
»'  17  CFR  240.Mo-«(e). 
"  17  CFR  240.14a-e(f). 
"  17  CFR  240.14c-5(d). 


Freedom  of  Information  Act  rFOIA"),*" 
the  Commission  has  determined  that  die 
proposed  revisions  are  unnecessary. 
Under  the  FOIA,  die  Commission 
maintains  that  preliminary  proxy 
material  is  confidential  until  definitive 
material  is  filed,  die  material  has  been 
released  to  security  holders  or  no  filing 
of  definitive  material  is  anticipated.*" 
After  definitive  material  has  been  filed, 
or  in  instances  in  which  no  filing  of 
definitive  material  is  anticipated, 
preliminary  proxy  material  is  made 
available  to  persons  requesting  die 
information  under  the  FOIA. 

H.  Rule  14a-7,  Mailing  Communications 
for  Security  Holders . 

The  first  paragraph  of  Rule  14a-7  •» 
has  been  revised  as  proposed  to  make 
clear  that  die  rule  applies  to  Regulation 
14A  in  its  entirety. 

/.  Rule  14a-8,  Proposals  of  Security 
Holders 

1.  Eligibihty 

Rule  14a-8(a)(l) «"  has  been  revised 
as  proposed  to  make  clear  Uiat  die 
securities  owned  by  die  proponent  must 
be  entided  to  be  voted  "on  the 
proposal." 

2.  Six  Copies 

Paragraph  (d)  of  Rule  14a-8  ««  has 
been  amended  as  proposed  to  require 
the  registrant  to  submit  six  instead  of 
five  copies  of  security  holder  proposals, 
no-action  requests  and  all  related 
materials. 

/.  Rule  14Q-13.  Obligations  of 
Registrants  in  Communicating  with 
Beneficial  Owners 

The  proposed  amendment  to  Rule 
14a-13  to  address  the  specific 
circumstances  of  solicitations  and  the 
election  of  directors  at  special  meetings 
in  lieu  of  annual  meetings  was  adopted 
in  a  inior  release." 

K.  Headnotes  to  Schedule  14A, 
Information  Required  in  Proxy 
Statement 

Note  A  to  Schedule  14A  is  being 
adopted  as  proposed.  The  first  sentence 
continues  to  provide  diat  where  any 
item  calls  for  mfnmation  with  respect 
to  any  matto-  to  be  acted  upon  and  such 
matter  invohres  odier  matters  widi 
respect  to  which  information  is  called 


"  6  U.S.C.  552  (W77  and  Snpp.  MSB). 

*•  See  Secnritiea  Exchange  Act  Release  No.  13030 
(December  Z  1976)  \n  FR  53784). 

•»  17  CFR  240.14a-7. 

•'17CFR240.14a-8{a)(l). 

•*  17  CFR  240.14a-a(d). 

"  Securities  Exchange  Act  ReL  No.  22533, 
October  15, 1985  |50  FR  42672). 


fqr  by  other  items  of  Schedule  14A. 
r^strants  are  required  to  give  die 
information  called  for  by  such  other 
items.  A  new  example  concerning 
audiorization  of  securities  in  connection 
with  an  acquisition  has  been  added  to 
better  illustrate  application  of  the 
headnote. 

New  Note  D.  concerning  incorporation 
by  reference,  has  been  adopted 
substantially  as  proposed  A  revision 
based  on  a  commentator's  suggestion 
has  been  made  to  require  a  statement, 
located  on  the  last  page(8)  of  die  proxy 
statement,  listing  all  of  die  documenU  or 
portions  of  documents  that  are 
incorporated  by  reference.  Listing  the 
information  in  one  place  should 
facilitate  security  holder  requests  for 
information.  Such  treatment  is 
consistent  with  Form  S-4. 

The  Commission  has  adopted  Note  E 
substantially  as  proposed  widi  a  change 
in  language  to  retain  consistency  with 
Forms  S-2-3-4.  The  Commission  notes 
that  investment  companies,  and 
business  development  companies  as 
defined  in  Section  2(a)(46)  of  the 


Investment  Company  Act  of  1940,**  are 
required  to  file  on  registration  forms 
odier  dian  Forms  S-2  and  S-3.  These 
companies,  therefore,  would  not  be 
considered  to  "meet  the  requirements  " 
of  Form  &-2  or  S-3  widiin  die  meaning 
of  Note  E.  for  purposes  of  Items  13(b)(1), 
14(b)(1)  and  14(b)(2). 

L  Item  1,  of  Schedule  14A,  Date.  Time 
and  Place  Information  «* 

1.  Date,  Time,  Place  and  Mailing 
Address 

The  first  sentence  of  paragraph  (a)  of 
Item  1  has  been  adopted  as  proposed  to 
require  a  statement  of  the  date,  time  and 
place  of  the  security  holders'  meeting, 
and  mailing  address  of  registrant's 
executive  oERces. 

2.  Deadline  for  Sulmussion  of  Consents 

As  proposed,  the  second  sentence  of 
paragraph  (a)  of  Item  1  would  have 
required  the  registrant  to  state  the  date, 
time  and  place  of  counting  consents,  if 
action  was  to  be  taken  by  written 
consent.  This  sentence,  as  adopted,  has 
been  clarified  to  require  instead  diat  the 
registrant  specify  the  deadline  for 
submitting  consents,  if  state  law 
requires  diat  such  a  date  be  set  or  if  die 
soliciting  person  intends  to  set  such  a 
date.  The  modification  is  intended  to 
better  reflect  the  actuality  of  consent 
solicitations  and  to  make  clear  that  Item 


•«  15  U.S.C.  80a-2(a)(48). 

••  The  addition  of  this  new  Hem  has 
neccessitated  redesignation  of  former  Items  1-8  as 
Items  2-8. 


I 


I 
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1  does  not  require  that  a  deadhne  be  set 
in  the  absence  of  a  state  law 
requirement  to  do  so. 

3.  Date  of  Mailing  Proxy  Statement  and 
Form  of  Proxy  and  Date  for  Receipt  of 
Security  Holder  Proposals 

New  paragraphs  (b)  (requiring  a 
statement  of  the  approximate  date  on 
which  the  proxy  statement  and  form  of 
proxy  are  first  sent  or  given  to  security 
holders)  and  (c)  (requiring  a  statement 
of  the  date  by  which  security  holder 
proposals  must  be  received)  have  been 
relocated  from  Rule  14a-5(e)  to  Item  1  as 
proposed. 

M.  Item  2.  Revocability  of  Proxy 

In  the  proposing  release,  comment 
was  solicited  as  to  whether  a  specific 
note  with  regard  to  the  revocability  of 
written  consents  was  necessary.  The 
Commission  believes  that  Item  2 
adequately  addresses  questions  of 
disclosure  with  regard  to  consents  and 
thus  has  determined  that  no  change  to 
Item  2  is  necessary. 

N.  Item  6.  Voting  Securities  and 
Principal  Holders  Thereof:  Item  403  of 
Regulation  S-K,  Securities  Ownership 

1.  Technical  Revision 

Paragraphs  (d),  (e)  and  (g)  of  Item  6 
have  been  consolidated  as  proposed  and 
paragraph  (d)  has  been  corrected  to  call 
for  information  required  by  "Item  403." 
rather  than  "Item  403(a),"  of  Regulation 
S-K.68 

2.  Item  6(b),  Criteria  for  Entitling 
Security  Holders  To  Vote  or  Give 
Consent 

A  revision  to  the  first  sentence  of  Item 
6(b)  is  being  adopted  as  proposed.  The 
previous  reference  to  the  record  date  for 
security  holders  entitled  to  vote  "at  the 
meeting"  has  been  changed  to  a 
reference  to  the  record  date  "with 
respect  to  this  solicitation." 

A  commentator  recommended,  and 
the  Commission  is  adopting,  a  similar 
refinement  to  the  language  of  the  second 
sentence  of  Item  6(b)  to  clarify  the 
required  disclosure.  The  second 
sentence  of  Item  6(b)  formerly  required 
disclosure  of  the  "conditions"  under 
which  security  holders  other  than 
holders  on  the  record  date  were  entitled 
to  vote.  The  sentence  has  been  revised 
to  refer  specifically  to  consents.  It 
provides  that,  if  the  right  to  vote  or  give 
consent  is  not  to  be  determined,  in 
whole  or  in  part,  by  reference  to  a 
record  date,  the  registrant  should 
indicate  the  criteria  for  determining 


"  17  CFR  229.403(a). 


which  security  holders  are  entitled  to 
vote  or  give  consent. ^^ 

3.  Directors  and  Officers 

The  Commission  has  retained  the 
reference  in  Item  403  of  Regulation  S-K 
to  beneficial  ownership  by  "directors 
and  officers  of  the  registrant,"  rather 
than  amend  the  rule  to  apply  to 
"directors  and  executive  officers  of  the 
registrant."  ^*  For  purposes  of 
determining  security  ownership  that 
management  may  be  in  a  position  to 
influence  or  control,  the  Commission 
believes  that  it  is  appropriate  to 
continue  to  include  all  officers. 

4.  Address  of  Beneficial  Owner 

The  Commission  has  amended  Item 
403  of  Regulation  S-K  as  proposed  to 
permit  a  beneficial  owner  of  more  than 
5%  of  a  registrant's  voting  securities  to 
provide  a  business  or  mailing  address 
when  an  address  must  be  disclosed. 

0.  Item  7,  Directors  and  Executive 
Officers  | 

1.  Technical  Revisions 

Information  required  by  Instruction  4 
to  Item  103  of  Regulation  S-K,  Legal 
Proceedings,®*  has  been  relocated  from 
Item  8,  Compensation  of  Directors  and 
Executive  Officers,  to  Item  7  as 
proposed.  Paragraphs  (b)  and  (c)  of  Item 
7  have  been  consolidated  into  one 
paragraph  (c),  as  proposed.  In  addition, 
an  inadvertent  error,  whereby  it 
appeared  that  investment  companies  no 
longer  had  to  disclose  the  information 
required  by  paragraphs  (a). 
Transactions  with  Management  and 
Others,  and  (c),  Indebtedness  of 
Management,  of  Item  404  of  Regulation 
S-K.''°  was  corrected. 

2.  Item  7  (e)  and  (f).  Committees  of 
Board  of  Directors;  Number  of  Meetings 
and  Directors  Attendance 

Although  the  Commission  proposed 
no  substantive  change,  it  solicited 
comment  as  to  whether  the  disclosure 
called  for  by  paragraphs  (e)  and  (f)  of 
Item  7  (committees  of  the  Board  of 
Directors;  number  of  meetings  and 
director  attendance)  should  be  revised. 
As  there  was  little  support  for  such 
revision,  no  indication  of  undue  burden 
and  a  number  of  comments  supporting 
the  interest  of  investors  in  such 


"  While  the  definition  of  "proxy"  includes 
"consent",  the  Comiflission  has  added  specific 
references  to  "consents"  in  instances  where  the 
absence  of  such  language  could  cause  confusion,  as 
in  Item  6(b). 

"  Commentary  w»s  solicited  on  the  advisability 
of  such  a  change. 

'»  17  CFR  229.103. 

'"  17  CFR  229.404  fci)  and  (c). 


information,  the  current  requirements 
have  not  been  revised. 

3.  Item  7(h),  Votes  Cast  Against  or 
Withheld  From  Directors 

In  the  proposing  release,  the 
Commission  solicited  comment  as  to 
whether  the  disclosure  required  by 
paragraph  (h)  of  Item  7  (regarding 
directors  with  respect  to  whom  5%  or 
more  of  the  security  holder  vote  was 
cast  against  or  withheld)  should  be 
revised  or  should  be  retained.  After 
consideration  of  the  commentator 
response  and  review  of  the  disclosure 
obtained  pursuant  to  this  requirement, 
the  Commission  has  concluded  that  the 
information  is  not  particularly  useful  to 
security  holders  and  has  determined  to 
eliminate  the  requirement. 

P.  Item  8,  Compensation  of  Directors 
and  Executive  Officers 

1.  Technical  Revision 

The  title  has  been  changed  as 
proposed  to  reflect  a  previous  change 
from  "remuneration"  to  "compensation" 
in  Item  402  of  Regulation  S-K.' ' 

2.  Compensation  Plan  Payment 

As  suggested  by  a  commentator,  an 
instruction  has  been  added  to  Item  8  to 
codify  a  staff  interpretation  concerning 
the  disclosure  required  by  Item  402(b)  of 
Regulation  S-K  (description  of  a 
compensation  plan  to  which  cash  or 
noncash  compensation  was  paid  or 
distributed  during  the  last  fiscal  year  to 
executive  officers).'*  The  instruction 
provides  that,  where:  (1)  The  plan 
became  subject  to  disclosure  because  of 
an  acquisition  or  merger  and  (2)  within 
one  year  of  the  acquisition  or  merger 
such  plan  was  termifiated  for  purposes 
of  prospective  eligibility,  the  registrant 
need  not  provide  a  full  description  of  the 
plan  but  instead  may  furnish  disclosure 
limited  to  its  obligations  to  individuals 
under  the  compensation  plan. 

Q.  Item  9,  Independent  Public 
Accountants  Peer  Review 

The  Commission  has  determined  not 
to  adopt  at  this  time  the  proposed 
revisions  to  Item  9  concerning  disclosure 
with  regard  to  the  membership  of  the 
registrant's  auditor  in  an  organization 
that  has  a  peer  review  program  and  an 
independent  oversight  function.  This 
proposal  as  well  as  others  are  being 
examined  in  light  of  related  private 
sector  initiatives  under  consideration.'" 


"  17  CFR  229.402. 
"  17  CFR  229.402(b|. 

"  The  report  of  the  Special  Committee  on 
Standards  of  Professional  Conduct  for  Certified 

Continued 
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R.  Item  304  of  Regulation  S-K:  Item  9. 
Independent  Public  Accountants 

1.  Item  304  of  Regulation  S-K 

Prior  to  the  proposal,  Item  304  of 
Regulation  S-K  only  required  disclosure 
of  recurring  transactions  or  events  that 
were  the  subject  of  a  disagreement  with 
a  previous  accountant.  As  proposed,  the 
existing  provisions  of  Item  304  have 
been  designated  as  304(b)  '♦  and  new 
paragraph  (a)  has  been  added  to  the 
Item."  Pursuant  to  new  paragraph  (a), 
information  concerning  changes  in  and 
disagreements  with  accountants  will 
now  be  provided  wherever  Item  304 
disclosure  is  required,  unless  disclosure 
has  previously  been  made.  As  proposed, 
these  requirements  will  extend  to  those 
engaging  in  initial  public  offerings  '• 
and  registrants  newly  subject  to 
Exchange  Act  reporting  requirements." 

2.  Item  9  of  Schedule  14A 

In  addition  to  requiring  information 
concerning  changes  in  accountants.  Item 
9  ^*  of  Schedule  14A  required  proxy 


Public  Accountant*  ("Anderaon  Committee"), 
entitled  "Restructuring  Professional  Standards  to 
Achieve  Professional  Excellence  in  a  Changing 
Environment."  included  a  recommendation  to  the 
American  Institute  of  CertiHed  Public  Accountants 
("AICPA")  that,  in  effect,  would  re«)uii«  peer  review 
of  member  firms.  On  October  18. 1988.  the  AICPA 
Council  voted  in  favor  of  submitting  the 
recommendation  to  the  AICPA  membership.  The  full 
membership  of  the  AICPA  will  have  lo  vote  to 
approve  the  proposal  before  it  can  be  implemented. 
In  addition.  Price  Waterhouse  has  suggested  that 
there  be  mandatory  membership  in  a  new  statutory 
self-regulatory  organization  that  would  operate  the 
peer  review  program  currently  being  conducted  by 
the  SEC  Practice  Section  of  the  AICPA.  Other  major 
accounting  firms,  in  a  document  entitled 
"Recommendations  to  the  AICPA  Board  of 
Directors,"  have  recommended  that  all  avditors  of 
registrants  filing  with  the  Commisaion  be  member* 
of  the  AICPAs  SEC  Practice  Section  and  be  subject 
to  its  peer  review  requtrements.  Finally,  the 
National  Commission  on  Fraudulent  Financial 
Reporting  has  initially  concluded  that  mandatory 
membership  in  a  professional  quality  assurance 
program  should  bie  required  by  the  SEC 

"  Item  304(b)  requires  disdoaure  of  the  fmancial 
statement  effect  of  subsequently  accounting  for 
similar  transactions  in  a  manner  different  than  that 
preferred  by  the  former  accountant.  This 
requirement  has  been  amended  si  proposed  to 
remove  the  threshold  requirement  of  prior 
disclosure  of  the  disagreement  on  Form  8-K. 

"  Item  304(a)  reqtiires  the  information  called  for 
by  Item  4  of  Form  8-K,  if  a  change  In  accountants 
has  taken  place  within  24  months  prior  lo,  or  in  any 
period  subsequent  to,  the  most  recent  financial 
statement*.  The  changes  subject  to  the  disclosure 
requirements  of  Item  304  are  those  described  in 
Form  8-K. 

'•  As  proposed.  Form  S-18  has  been  amended  to 
require  Item  304  disclosure.  Item  11  of  Fona  S-1 
continues  to  require  Item  304  information. 

"  Item  304  disclosure  is  required  by  Item  14  of 
Form  10  and  Item  9  of  Form  10-K. 

'•  Item  9  was  formerly  designated  Item  8. 


Statement  disclosure  concerning 
disagreements  previously  reported  on 
Form  8-K.  The  Item  called  for  a 
description  of  such  disagreement  and 
provided  that  the  former  accountant  be 
afforded  an  opportunity  to  respond  to 
the  registrant's  description. 

The  Commission  proposed  to  amend 
Item  9  to  require  disclosure  of 
disagreements  in  connection  with 
changes  in  accountants  since  the  last 
proxy  statement  for  the  most  recent 
annual  meeting,  even  though  they  have 
not  been  previously  reported  on  Form  8- 
K.^'  The  Commission  has  adopted  that 
proposal  and  further  modified  the 
language  to  simply  refer  to  the 
requirements  of  Item  304(a).*'' 

Item  9  as  proposed  required  disclosure 
of  disagreements,  notwithstanding  prior 
disclosure.  In  contrast,  proposed  Item 
304,  which  also  required  disclosure  of 
disagreements,  specified  that  the 
disclosure  need  not  be  provided  if 
previously  reported.  Because  the 
proposal  called  for  information  pursuant 
to  both  Item  9  and  Item  304  in 
connection  with  proposed  actions 
requiring  financial  statements,  there  was 
an  ambiguity.  The  Commission  is 
clarifying  that  the  information  need  not 
be  furnished  if  previously  disclosed."' 
Accordingly,  Item  9  as  adopted  no 
longer  calls  for  information  concerning 
disagreements  because  a  proposed 
action  requires  the  furnishing  of 
financial  statements."*  Item  9  continues, 
however,  to  require  the  information, 
notwithstanding  prior  disclosure,  when 
the  annual  election  of  directors  or  the 


'•  Removal  of  the  8-*  trigger  results  in  disclosure 
by  those  registrMts  that  reported  the  disagreement 
on  Form*  10-Q  or  N-SAR  and  thoae  not  subject  to 
Exchange  Act  reporting  requirements  at  the  time  the 
change  occurred. 

"°  The  revised  Item  extends  the  rule  to  those 
registrants  that  have  not  previously  engaged  in 
sohcilations  subject  to  Regulation  14A, 
notwithstanding  the  fact  that  they  may  have  held 
annual  meetings  previously  or  solicited  proxies  not 
subject  to  the  Regulation.  Thus,  registrants  having 
their  first  meeting  subject  to  Regulation  14A  must 
provide  disclosure  concerning  disagreements  that 
occurred  in  the  most  recent  fiscal  year  and  any 
subsequent  period. 

■'  Similar  clarifying  amendmenU  have  been  made 
to  Form  S-4. 

••  Because  Item  9  contains  the  requirement  to 
state  whether  or  not  representatives  of  the 
accountants  are  expected  to  be  present  at  the 
security  holders'  meeting  with  the  opportunity  to 
make  a  statement  and  to  respond  to  appropriate 
questions,  the  Commission  is  adding  the  provision 
to  items  requiring  financial  statements  (Items  13  and 
14).  This  will  assure  that  the  information  concerning 
the  accountant's  presence  at  the  meeting  will 
continue  to  be  provided  in  the  event  that  fmancial 
statements  are  required  in  connection  with  the 
action  to  be  taken.  This  requirement  also  will 
continue  to  be  required  pursuant  to  Item  9(d),  as 
adopted. 


election,  approval  or  ratification  of  the 
accountant  is  involved.*' 

T.  Item  10,  Compensation  Plans 

1.  Major  Revisions 

Former  Items  9, 10  and  11  have  been 
consolidated  and  simplified.  Information 
with  respect  to  plans  previously  in  effect 
is  to  be  required  only  for  plans  in  effect 
within  the  last  three  years,  rather  than 
five  years,  hi  addition,  the  Commission 
has  deleted  the  requirement  to  disclose 
information  concerning  the  sale  of 
securities  subsequent  to  the  exercise  of 
options  as  unnecessary  and  unduly 
burdensome. 


2.  Clarifying  Revisions 

Certain  clarifying  revisions  have  been 
made  throughout  Item  10  to  clarify  that 
the  disclosure  required  with  respect  to: 
(1)  Directors  who  are  not  executive 
officers  and  (2)  all  employees  is  to  be 
made  on  a  group  rather  than  individual 
basis.  In  addition,  disclosure  concerning 
executive  officers  is  required  only  as  to 
those  in  office  at  the  time  the  proxy 
statement  is  distributed. 

3.  Disclosure  of  Accounting  Treatment 
of  Compensation  Plan 

In  the  proposing  release,  the 
Commission  solicited  comment  on 
whether  Item  10  should  require 
disclosure  of  the  accounting  treatment  to 
be  accorded  a  compensation  plan 
subject  to  approval.  The  Commission 
believes  it  is  appropriate  to  await 
completion  of  the  Financial  Accounting 
Standards  Board's  project  evaluating  the 
measurement  of  compensation  costs  for 
stock  option  or  stock  award  plans  and 
accordingfy  has  not  amended  Item  10  to 
require  such  disclosure. 

4.  Item  10(a)(3)  of  Schedule  14A:  Item  11 
of  Form  10-K;  Item  402(b)  of  Regulation 
S-K 

Certain  commentators  highlighted  a 
potential  conflict  between  disclosure 
requirements  of  Item  10  of  Schedule  14A 
and  Item  11  of  Form  10-K. 

Item  10(a)(3)  of  Schedule  14A  requires 
disclosure  of  the  executive 
compensation  information  called  for  by 
Item  402(b)  of  Regulation  S-K  with 
respect  to  compensation  plans  currently 
in  e^ect  or  in  effect  dtuing  the  last  three 
years,  with  certain  specified  exceptions. 
The  information  to  be  provided  is 
aggregated  for  the  three  year  period. 


"  Because  Item  9  requires  disclosure  pursuant  lo 
Item  304(a),  a  sentence  has  been  added  to  the 
instructions  to  Item  304  to  clarify  that,  when 
required  by  item  8.  the  disclosure  is  needed 
notwithstanding  prior  disclosure. 
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Item  11  of  Form  10-K  also  calls  for 
disclosure  of  Item  402(b)  information. 
The  information  required  by  Item  11  is 
ordinarily  incorporated  by  reference 
from  the  registrant's  definitive  proxy 
statement  or  definitive  information 
statement.  Because  the  Form  10-K 
information  is  required  for  the  most 
recent  fiscal  year,  a  question  has  arisen 
as  to  whether  separate  disclosure  of 
plan  payments  for  the  last  fiscal  year 
only  would  be  required  even  when  Item 

10  of  Schedule  14A  has  been  complied 
with.  However,  the  instruction  to  Item 

11  of  Form  10-K  will  make  clear  that  a 
registrant  incorporating  by  reference  the 
three  year  aggregated  history  of  plan 
compensation  required  by  Item  10(a)(3) 
of  Schedule  14A  will  be  deemed  to  have 
complied  with  the  requirement  of  Item 
11  of  Form  10-K. 

U.  Item  11.  Authorization  or  Issuance  of 
Securities  Otherwise  than  for  Exchange, 
and  Item  12,  Modification  or  Exchange 
of  Securities 

No  substantive  changes  have  been 
made  to  these  Items  as  proposed,  except 
that  the  proposed  requirement  to 
provide  the  disclosure  called  for  by  Item 
201  of  Regulation  S-K  *♦  has  not  been 
adopted. 

V.  Item  13,  Financial  and  Company 
Information,  and  Item  14,  Mergers, 
Consolidations,  Acquisitions  and 
Similar  Matters 

As  proposed.  Item  13  would  have 
specified  disclosure  requirements  for 
mergers,  consolidations  and 
acquisitions,  and  Item  14  would  have 
specified  the  company  specific 
requirements  (including  financial 
statements),  common  to  Items  11, 12  and 
13. 

The  Commission,  upon 
reconsideration,  has  determined  that  the 
proposed  Item  14  requirements 
unintentionally  and  unduly  increased 
the  disclosure  requirements  for 
registrants  electing  S-2  or  S-3  level 
disclosure  for  Item  11  and  12 
transactions.  Therefore,  the  Commission 
has  restructured  Items  13  and  14. 

Item  13,  as  adopted,  provides  the 
financial  and  other  company-specific 
information  required  for  Items  11  and  12 
transactions,  which  parallel  those 
formerly  required  by  Item  15  of  Schedule 
14A.  Item  13  also  specifies  the  extent  to 
which  such  information  may  be 
incorporated  by  reference  from 
previously-filed  documents  or  from  the 
annual  report  to  security  holders.  To 
avoid  increasing  substantially  the 


•<  17  CFR  229.201.  Market  price  of  and  dividends 
on  the  registrant's  common  equity  and  related 
stockholder  matters. 


disclosure  obligations  of  registrants 
incorporating  by  reference,  the  proposal 
has  been  modified  so  that  a  registrant 
need  not  incorporate  an  entire 
document,  but  rather  only  those  specific 
sections  that  provide  the  required 
information.  Nor  will  Item  13  require  a 
registrant  incorporating  by  reference 
from  a  Form  10-K  to  incorporate 
subsequently  filed  reports. 

New  Item  13  also  permits  a  registrant 
to  incorporate  by  reference  information 
meeting  the  requirements  from  its 
annual  report  to  security  holders  or  any 
previously-filed  document,  if  the  report 
or  document  is  delivered  with  the  proxy 
statement.  Registrants  meeting  the 
requirements  of  Form  S-3  may 
incorporate  by  reference  without 
delivery  of  documents.*^ 

New  Item  14,  Mergers.  Consolidations, 
Acquisitions  and  Similar  Matters, 
specifies  both  the  required  transaction- 
related  disclosure  (proposed  in  Item  13) 
and  the  financial  and  other  company- 
specific  information  (proposed  in  Items 
13  and  14)  for  such  transactions.**  The 
requirements  are  not  materially  different 
from  those  proposed,  and  are  intended 
to  bring  the  proxy  disclosures  into 
conformity  with  the  Form  S-4 
disclosures  *''  for  the  same  types  of 
transactions.®*  Consistent  with  Forms 
S-2-3-4,  registrants  electing  to 
incorporate  by  reference  must 
incorporate  into  the  proxy  statement  the 
entire  annual  report  on  Form  10-K  and 
subsequently  filed  reports.*^ 


"=■  If  Rule  14rt-3  applies  to  the  solicitation.  S-3 
registrants  must  continue  to  deliver  the  annual 
report  to  securit>  holdere. 

""  Questions  have  been  raised  with  respect  to  the 
applicHbility  of  Rule  3-12  of  Regulation  S-.X.  17  CFR 
210.3-12.  "Age  of  financial  statements  at  effective 
date  of  registration  statement  or  at  mailing  date  of 
proxy  statement"  to  the  incorporation  by  reference 
of  financial  statements  in  satisfaction  of  a 
requirement  to  provide  S-X  financials.  It  is  the 
Commission's  view  that  whenever  financial 
statements  are  so  incorporated,  including  Forms  S- 
2-3-4  as  well  as  Items  13  and  14  of  Schedule  A.  Rule 
3-12  is  deemed  to  apply. 

"'  While  Item  14  does  not  specifically  require  the 
description  of  the  securities  that  would  be  required 
by  Item  202  of  Regulation  S-K  (17  CFR  229.202)  if 
securities  were  being  registered,  in  the  event  that  a 
transaction  subject  to  Item  14  involves  the  issuance 
of  securities  exempt  fro0i  registration,  a  description 
of  the  new  securities  can  be  information  material  to 
the  plan  and  thus  required  by  Item  14.  The 
Commission  is  today  seeking  comment  as  to 
whether  Item  14  should  be  amended  to  specifically 
require  Item  202  information.  See  companion 
Release  33-«675. 

"  If  a  preliminary  proxy  statement  is  filed 
meeting  the  requirements  of  Item  14  and  the  filing  of 
a  Form  S-4  is  contemplated  for  the  transaction,  the 
requirements  of  Form  S-4  must  be  satisfied.  The 
Commission  is  today  proposing  to  amend  Item  14  to 
conform  its  requirements  to  those  of  Form  S-4  for  S- 
1  level  disclosure.  See  companion  Release  33-6675. 

'*  These  requirement*  do  not  apply  to  registrants 
incorporating  from  an  annual  report  sent  to  security 
holders  pursuant  to  Rule  14a-3  with  respect  to  the 
same  meeting. 


The  Commission  has,  as  proposed, 
retained  the  ability  of  registrants  to 
incorporate  by  reference  the  required 
information  from  an  annual  report  sent 
to  security  holders  pursuant  to  Rule  14a- 
3  with  respect  to  the  same  meeting  as 
that  to  which  the  proxy  statement 
relates.  Thus,  registrants  providing 
information  at  the  S-1  level  may 
incorporate  any  of  the  required 
company-specific  information  contained 
in  such  an  annual  report. 

An  instruction  to  both  Items  13  and  14 
has  been  added  that  requires  a 
registrant  to  furnish  a  draft  of  the 
financial  statements  incorporated  in 
preliminary  proxy  material  if  the 
document  containing  the  financial 
statements  [e.g.,  annual  report  on  Form 
10-K)  has  not  yet  been  filed  with  or 
furnished  to  the  Commission.^" 

W.  Item  19,  Amendment  of  Charter, 
Bylaws  or  Other  Documents 

As  proposed,  an  instruction  has  been 
added  that  directs  the  registrant's 
attention  to  Release  No.  34-15230  »» 
regarding  proxy  disclosure  of  defensive 
corporate  charter  and  bylaw 
amendments. 

X.  Schedule  14B 

As  proposed,  the  Commission  is 
substituting  in  Schedule  14B  the  term 
"registrant"  for  "issuer"  and  is 
permitting  the  use  of  a  business  or 
mailing  address  rather  than  a  residence 
address. 


Y.  Regulation  14C 

The  revisions  being  adopted  as 
proposed  to  Regulation  14C  correspond 
to  revisions  to  Regulation  14A  with  the 
following  exceptions: 

(1)  Rule  14C-2,  Distribution  of 
Information  Statement 

The  Commission  is  adopting  a 
proposed  revision  to  paragraph  (a)  of 
Rule  14C-2  "*  that  modifies  the  language 


"•  The  Commission  has  determined  not  to  adopt  a 
proposed  instruction  to  proposed  Item  14  that  would 
have  required  a  statement  that  the  accountant  was 
aware  its  report  was  to  be  made  part  of  the  proxy 
material,  when  that  report  was  incorporated  by 
reference.  The  Commission  is  clarifying  the 
application  of  the  existing  requirement  to  file  one 
manually  signed  copy  of  the  accountant's  report  to 
situations  where  the  financial  statements  are 
incorporated  by  reference.  One  manually  signed 
copy  of  the  report  must  be  filed  with  the  definitive 
proxy  material,  notwithstanding  the  fact  that  the 
financial  statements  do  not  appear  in  the  proxy 
statement  itself.  The  accountant's  review 
obligations  are  unchanged. 

»'  (October  13. 1978)  [4'»  FR  498631. 

"  17  CFR  240.14c-2(a). 
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to  state  more  clearly  its  position  that  a 
registrant  must  furnish  an  information 
statement  to  every  holder  of  a  class  of 
securities  registered  under  Securities 
Exchange  Act  Section  12  »»  that  is 
entitled  to  vote  or  to  give  consents  or 
authorizations,  if  a  proxy  is  not  solicited 
from  the  security  holder.  The 
amendment  makes  clear  that  if  the 
registrant  solicits  consents  from  a  few 
security  holders  who  have  enough 
shares  to  approve  the  transaction,  the 
registrant  must  furnish  information 
statements  to  the  remaining  security 
holders  as  required  by  Rule  14c-2.'* 

(2)  Rule  14C-3.  Annual  Report  To  Be 
Furnished  Security  Holders 

As  proposed,  to  avoid  needless 
repetition,  paragraphs  (a)(1)  through 
(a)(ll),  which  formerly  set  forth  the 
required  annual  report  to  security 
holders  disclosure,  will  now  require  that 
the  information  specified  in  paragraph 
(b)(1)  through  (b)(ll)  of  Rule  14a-3  •»  be 
provided  in  the  annual  report.  As 
proposed,  conforming  references  have 
been  made  to  indicate  whidi  paragraphs 
are  applicable  to  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940. 

Z.  Schedule  14C.  Information  Required 
in  Information  Statement 

Technical  revisions  to  Schedule  14C 
that  are  being  adopted  as  proposed  are: 
(1)  Renumbering  of  items  to  reflect 
deletion  of  Item  3.  which  is  now  part  of 
new  Item  1  of  Schedule  14A;  (2)  revision 
of  the  list  of  Schedule  14A  items  that  are 
not  required  in  information  statements 
to  reflect  new  numbering  of  Schedule 
14A  items;  (3)  addition  of  Item  1(c)  of 
Schedule  14A  to  the  list  of  Schedule  14A 
items  excluded  from  Schedule  14C;  and 
(4)  addition  of  a  note  to  Item  1.  stating 
that  the  notes  at  the  beginning  of 
Schedule  14A  also  apply  to  Schedule 
14C. 

AA.  Other  Technical  Revisions 

The  Commission  also  is  adopting 
additional  technical  changes:  (1)  The 
references  to  provisions  of  the  Internal 
Revenue  Code  ("Code")  in  Item  202  of 
Regulation  S-K  are  being  changed  to 
conform  to  corresponding  changes  in  the 
Code:  (2)  certain  portions  of  the  exhibit 
table  in  Item  601  of  Regulation  S-K  are 
being  corrected  to  reflect  accurately 
which  exhibits  should  be  supplied  in 
connection  with  various  filings  or  to 
clarify  language  used  in  the  footnotes; 
and  (3)  references  to  Item  1  of  Schedule 


"  15  U.S.C.  78(/). 
»*  17  CFR  240.14C-Z. 

"  17  CFR  240.14a-3(b)(lJ  through  240.14a- 
3(b)(ll).  ^ 


14A  have  been  added  to  Item  18  of  Form 
S-4  and  to  Item  18  of  Form  F-4. 

III.  Final  Regulatory  Flexibility  Analysis 

This  final  regulatory  flexibility 
analysis,  which  relates  to  amendments 
to  the  proxy  rules  and  certain  other 
rules,  has  been  prepared  in  accordance 
with  5  U.S.C.  604.  The  corresponding 
Initial  Regulatory  Flexibility  Analysis  is 
contained  in  the  proposing  release. 

The  Need  for.  and  Objectives  of  the 
Comprehensive  Revisions  to  the  Proxy 
Rules 

The  Commission  has  recognized  the 
need  to  clarify,  to  provide  certainty  by 
codifying  staff  interpretation,  and  to 
simplify  the  proxy  rules.  The  principal 
purpose  of  the  proxy  rules,  to  ensure 
that  information  is  made  available  to 
security  holders  being  asked  to  vote  on 
or  consent  to  corporate  action,  is 
furthered  by  such  clarification, 
codification  and  simplification.  In 
addition,  the  revisions  to  Item  9  of 
Schedule  14A.  Form  S-18  and  to  Item 
304  of  Regulation  S-K  will  assure  that 
disclosure  concerning  changes  in 
accountants  and  any  related 
disagreements  will  be  made  in 
registration  statements  by  registrants 
engaged  in  initial  public  offerings  and  in 
proxy  statements  and  periodic  filings  by 
registrants  not  subject  to  Exchange  Act 
filing  requirements  at  the  time  a  change 
in  accountants  occurred. 

Issues  Raised  by  Public  Comment  in 
Response  to  the  Initial  Regulatory 
Flexibility  Analysis 

One  commentator,  the  American  Bar 
Association,  commented  on  the  Initial 
Regulatory  Flexibility  Analysis 
contained  in  the  proposing  release.  This 
commentator  expressed  the  view  that 
the  proposed  provisions,  if  adopted, 
would  not  have  an  adverse  effect  on 
competition  or  impose  a  burden  on 
competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 

TTie  commentator  also  noted  that, 
whereas  it  was  conscious  of  the  benefits 
of  encouraging  small  businesses  by 
minimizing  their  regulatory  burden,  it 
shared  the  Commission's  view  that 
exemption  from  the  provisions  of  the 
proxy  rules  or  Item  304  of  Regulation  S- 
K  would  not  be  justified.  This 
commentator  stated: 

It  is  fundamental  to  the  capital  fonnation 
process  that  investors  who  fund  new 
enterprises  be  treated  fairly  and  be  given 
reasonable  information  concerning  the 
businesses  in  which  they  invest.  Moreover, 
requiring  small  businesses  to  live  with 
appropriate  regulations  as  a  quid  pro  quo  for 
access  to  public  markets  will  doubtless  have 


the  salutary  side  effect  of  accustoming  their 
managers  to  an  ordered  approach  to  the 
conduct  of  their  businesses  thus  facilitating 
their  future  access  to  the  capital  markets. 

Significant  Alternatives 

Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act.  the  following 
types  of  alternatives  were  considered: 

(1)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities; 

(2)  The  clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rules 
for  such  small  entities; 

(3)  The  use  of  performance  rather  than 
design  standards;  and 

(4)  An  exemption  from  coverage  of  the 
rules,  or  any  part  thereof,  for  small 
entities. 

The  Commission  does  not  believe  that 
the  estabUshment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  accoimt  the 
resources  available  to  small  entities 
would  be  consistent  with  the 
Commission's  statutory  mandate  to 
protect  investors.  The  revisions  to  the 
proxy  rules  will,  however,  streamline 
and  simplify  reporting  requirements 
under  these  rules  for  such  small  entities 
as  well  as  for  large  entities.  With 
respect  to  the  amendments  to  Item  9  of 
Schedule  14A,  Form  S-18  and  to  Item 
304  of  Regulation  S-K,  an  alternative 
would  have  been  to  exempt  small 
entities  that  were  not  subject  to 
Exchange  Act  filing  requirements  at  the 
time  of  a  change  in  accountants  from 
furnishing  the  disclosure.  Such  an 
exemption,  however,  would  not  serve 
the  purposes  of  the  Commission's 
statutory  mandate  to  protect  investors. 
In  the  Commission's  view,  alternative 
(3)  is  not  appropriate  since  the 
amendments  are  not  related  to  either 
performance  or  design  standards. 
Similarly,  the  Commission  does  not 
beheve  that  other  alternatives,  such  as 
exempting  small  entities  from  all  or  part 
of  the  proxy  rules,  would  be  consistent 
with  the  objectives  of  investor 
protection. 

IV.  Statutory  Basis  and  Text  of 
Amendments 

The  amendments  to  Items  202.  304,  403 
and  601  of  Regulation  S-K,  Rule  3-05  of 
Regulation  S-X,  Forms  S-4,  F-4,  N-14, 
10-K  and  S-18,  Rule  13e-3,  Schedule 
13E-3,  Rule  14f-l,  Rule  20a-3  of  the 
Investment  Company  Act  of  1940  and  to 
the  proxy  and  information  statement 
rules  are  being  adopted  by  the 
Commission  pursuant  to  Sections  6.  7.  8, 
10,  and  19(a)  of  the  Securities  Act  of 
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1933.  Sections  3,  la  12. 13. 14. 15(d).  17 
and  23(a]  of  the  Securities  Exchange  Act 
of  1934.  and  Sections  20(a)  and  38(a)  of 
the  Investment  Company  Act  of  1940. 

List  of  Subjects  in  17  CFR  Parts  210, 229, 
239, 240, 249  and  270 

Reporting  and  recordkeeping 
requirements.  Securities. 

V.  Text  of  Amendments 

In  accordance  with  the  foregoing,  Title 
17.  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  210-FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEIIENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLOINQ 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  6.  7,  8, 10, 12. 13, 13, 19,  23, 
48  Stat.  78,  79,  amended.  81,  as  amended,  85, 
as  amended,  892,  as  amended,  894,  895,  as 
amended,  901,  as  amended,  sees.  5, 14,  20,  49 
Stat.  812,  827,  833,  sees.  8,  30,  31,  38,  54  Stat. 
803.  836,  838,  841;  15  U.S.C.  77f,  77g,  77h,  77j, 
778,  781,  78m.  78o,  78w.  79e,  79n,  79t  80a-8, 
80a-29,  80a-30.  80a-37,  $  210.3-05  also  issued 
under  15  U.S.C.  77aa.  78o  and  aOa-20. 

§210.3-05    (Amendedl 

2.  In  paragraph  (b)(1).  introductory 
text,  of  §  210.3-05  the  reference  to  "Item 
15"  is  removed  and  replaced  with  the 
words  "Item  14." 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  THE  SECURITIES  ACT  OF  1933 
AND  SECURfTIES  EXCHANGE  ACT  OF 
1934  AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authority  citation  for  Part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  8,  7,  8, 10, 19(a),  48  Stat.  78, 
79,  81,  85;  sees.  12, 13, 14. 15(d),  23(a),  48  Stat. 
892,  894.  901;  sees.  205.  209,  48  Stat  906,  908; 
sec.  203(a),  49  Stat.  704;  sees.  1,  3,  8,  49  Stat. 
1375. 1377, 1379;  sec.  301,  54  Stat  857;  sees.  8, 
202,  68  Stat.  685.  686;  sees.  3,  4,  5.  6,  78  Stat. 
565-568.  569.  570-574;  sec.  1,  79  Stat.  1051; 
sees.  1.  2.  3. 82  Stat.  454, 455;  sees.  1. 2. 3-5, 
28(c)  84  Stat.  1435, 1497;  see.  105(b),  88  Stat. 
1503;  sees.  8,  9. 10, 11, 18,  89  Stat.  117, 118, 
119, 155;  15  U.S.C.  77f,  77g,  77h,  77j,  778(a). 
781,  78in,  78n,  781(d),  78w(«).  *  *  * 

4.  In  S  229.202,  paragraph  (b)(9)  is 
revised  to  read  as  follows: 

$229,202    (Mem  202)  Deacriplion  el 
rtgtolf  apfe  — cufWet. 


(b)  *  *  • 

***** 

(9)  If  debt  securities  are  to  be  offered 
at  a  price  such  that  they  will  be  deemed 
to  be  offered  at  an  "original  issue 
discount"  as  defined  in  paragraph  (a)  of 
section  1273  of  the  Internal  Revenue 
Code  (26  U.S.C.  1273),  or  if  a  debt 
security  is  sold  in  a  package  with 
another  security  and  the  allocation  of 
the  offering  price  between  the  two 
securities  may  have  the  effect  of  offering 
the  debt  security  at  such  an  original 
issue  discount,  the  tax  effects  thereof 
pursuant  to  sections  1271-1278; 
***** 

5.  By  revising  §  229.304  to  read  as 
follows: 

§  229.304    (Item  304)  Changes  in  and 
disagreements  witii  accountants  on 
accounting  and  financial  disclosure. 

(a)  If  a  change  in  accountants  has 
taken  place  within  24  months  prior  to,  or 
in  any  period  subsequent  to,  the  date  of 
the  most  recent  financial  statements,  the 
information  called  for  by  Item  4  of  Form 
8-K  (§  249.308  of  this  chapter)  or.  with 
respect  to  registered  investment 
companies.  Items  77K  or  102J  of  Form  N- 
SAR  (§  274.101  of  this  chapter)  shall  be 
disclosed. 

(b)  If.  (1)  in  connection  with  a  change 
in  accountants  subject  to  paragraph  (a) 
of  this  section,  there  was  any 
disagreement  of  the  type  described  in 
Item  4(b)  of  Form  8-K  or  Item  77K  or 
102)  of  Form  N-SAR;  (2)  during  the  fiscal 
year  in  which  the  change  in  accountants 
took  place  or  during  the  subsequent 
fiscal  year,  there  have  been  any 
transactions  or  events  similar  to  those 
which  involved  such  disagreement;  and 
(3)  such  transactions  or  events  were 
material  and  were  accounted  for  or 
disclosed  in  a  manner  different  from 
that  which  the  former  accountemts 
apparently  would  have  concluded  was 
required,  state  the  existence  and  nature 
of  the  disagreement  and  also  state  the 
effect  on  the  financial  statements  if  the 
method  had  been  followed  which  the 
former  accountants  apparently  would 
have  concluded  was  required.  These 
disclosures  need  not  be  made  if  the 
method  asserted  by  the  former 
accountants  ceases  to  be  generally 
accepted  because  of  authoritative 
standards  or  interpretations 
subsequently  issued. 

Instructions  to  Item  304: 1.  The  disclosure 
called  for  by  paragraph  (a)  of  this  section 
need  not  be  provided  if  it  has  been  previously 
reported  (as  that  term  is  defined  in  Rule  12t>- 
2  under  the  Exchange  Act  (5  240.12b-2  of  this 
chapter]);  the  disclosure  called  for  by 
paragraph  (a)  must  be  provided,  however, 
notwithstanding  prior  disclosiu-e.  if  required 
pursuant  to  Item  9  of  Schedule  14A 


(S  240.14a-101  of  this  chapter).  The  disclosure 
called  for  by  paragraph  fb]  of  this  section 
must  be  furnished,  where  applicable, 
notwithstanding  any  prior  disclosure  about 
accountant  changes  or  disagreements. 

2.  When  disclosure  is  required  by 
paragraph  (a)  of  this  section  the  accountant's 
letter  referred  to  in  Item  4(d)  of  Form  8-K  or 
Item  77K  or  102J  of  Form  N-SAR  shall  be 
filed  as  an  exhibit  to  the  report  or  registration 
statement.  When  the  document  is  an  annual 
report  to  security  holders  pursuant  to  Rule 
14a-3  (§  240.14a-3  of  this  chapter)  or  Rule 
14c-3  (f  240.14C-3  of  this  chapter),  or  is  a 
proxy  or  information  statement  filed  pursuant 
to  the  requirements  of  Schedules  14A  or  14C 
(S  240.14a-101  and  S  240.14c-101  of  this 
chapter),  no  such  exhibit  shall  be  required, 
and  in  lieu  of  a  letter  pursuant  to  Item  4(d)  of 
Form  8-K  or  Hem  77K  or  102J  of  Form  N-SAR. 
the  registrant,  prior  to  fiHng  such  materials 
with  or  furnishing  such  Materials  to  the 
Commission,  shall  furnish  the  disclosure 
required  by  this  section  to  any  former 
accountant  engaged  by  the  registrant  during 
the  period  set  forth  in  paragraph  (a)  of  this 
section.  If  that  accountant  believes  that  the 
statements  made  in  response  to  this  section 
are  incorrect  or  incomplete,  he  may  present 
his  views  in  a  brief  statement,  ordinarily 
expected  not  to  exceed  200  words,  to  be 
included  in  the  annual  report  or  proxy  or 
information  statement.  This  statement  shall 
be  submitted  to  the  registrant  within  ten 
business  days  of  the  date  ihe  accountant 
receives  the  registrant's  disclosure. 

3.  The  information  required  by  this  section 
need  not  be  provided  for  cmnpanies  being 
acquired  by  the  registrant  that  are  not  subject 
to  the  filing  requirements  of  either  section 
13(a)  or  15(d)  of  the  Exchange  Act. 

6.  By  amending  paragraph  (a)  of 

§  229.403  by  adding  a  sentence  after  the 
first  complete  sentence.  The  first 
complete  sentence  is  republished. 

§229.403    (Item  403)  Security  ownership  of 
certain  beneficial  ownera  and  management 

(a)  Security  ownership  of  certain 
beneficial  owners.  Furnish  the  following 
information,  as  of  the  most  recent 
practicable  date,  substantially  in  the 
tabular  form  indicated,  with  respect  to 
any  person  (including  any  "group"  as 
that  term  is  used  in  section  13(d)(3)  of 
the  Exchange  Act)  wlio  is  known  to  the 
registrant  to  be  the  beneficial  o%vner  of 
more  than  five  percent  of  any  class  of 
the  registrant's  voting  securities.  The 
address  given  in  coluaui  [2)  may  be  a 
business,  mailing  or  residence 
address.  *  *  * 
•        •        *        *       I* 

7.  By  revising  the  Exhibit  Table  of 
§  229.601  to  read  as  follows: 

§229.601    «tMBSei)EllMMIS. 
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company 
provide  such  exhtxt  il  it 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

8.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Securities  Act  of  1933, 15 
U.S.C.  77a.  et  seq.,  *  *  * 

9.  Paragraph  (i)  of  Item  11  of  Form  S-1 
(§  239.11)  is  revised  to  read  as  follows 
[note  that  the  text  of  Form  S-1  does  not 
appear  in  the  Code  of  Federal 
Regulations]: 

5  239.1 1    Form  S-1,  General  form  of 
registration  statement 
*        *        •        ♦        * 

Form  S-1 


Part  I.  Information  Required  in  Prospectus. 


Item  11.  Information  With  Respect  to  the 

Registrant. 

*         *         *         «         * 

(i)  Information  required  by  Item  304  of 
Regulation  S-K  (5  229.304  of  this  chapter), 
changes  in  and  disagreements  with 
accountants  on  accounting  and  financial 
disclosure: 
»         •         *         *         * 

10.  Paragraph  (b)(8)  of  Item  11  of  Form 
S-2  (§  239.12)  is  revised  to  read  as 
follows  [note  that  the  text  of  Form  S-2 


does  not  appear  in  the  Code  of  Federal 
Regidations]: 

S  239.12    Form  S-2,  For  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  issuers. 


Form  S-2 


Part  I.  Information  Required  in  Prospectus. 


Item  11.  Information  With  Respect  to  the 
Registrant 

•  •         •         *         * 

(b)  *  *  * 

(8)  Furnish  information  concerning  changes 
in  and  disagreements  with  accountants  on 
accoimting  and  financial  disclosure  required 
by  Item  304  of  Regulation  S-K  (5  229.304)  of 
this  chapter. 

•  •         *         «         » 

11.  Item  27  of  Form  S-11  (§  239.18)  is 
revised  to  read  as  follows  (note  that  the 
text  of  Form  S-11  does  not  appear  in  the 
Code  of  Federal  Regulations]: 

§239.18    Form  S-11,  For  securities  Of 
certain  real  estate  companies. 
***** 

Form  S-11 


Pari  I  Information  Required  in  Prospectus. 


Item  27.  Financial  Statements  and 
Information 

Include  in  the  prospectus  the  financial 
statements  required  by  Regulation  S-X,  (he 
supplementary  financial  information  required 
by  Item  302  of  Regulation  S-¥.  (§  229.302  of 
this  chapter)  and  the  information  concerning 
changes  in  and  disagreements  with 
accountants  on  accounting  and  financial 
disclosure  required  by  Item  304  of  Regulation 
S-K  (5  229.304  of  this  chapter).  *  *  * 
***** 

12.  Section  239  23  is  amended  by 
revising  Item  7  of  Form  N-14  (§  239.23) 
to  read  as  follows  (the  Instruction 
following  (c)(1)  remains  unchanged) 
[note  that  the  text  of  Form  N-14  does 
not  appear  in  the  Code  of  Federal 
Regulations]: 

§239.23    Form  N-14,  for  ttM  registration  Of 
securities  issued  in  iMJSiness  combination 
transactions. 


Form  N-14 


Item  7.  Voting  Information 

(a)  If  proxies  are  to  be  solicited,  include, 
where  applicable,  the  information  called  for 
by  Items  2  and  4  of  Schedule  14A  (17  CFR 
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240.148-101)  of  Regulation  14A  under  the  1934 
Act. 

(b)  If  the  traoaaction  is  an  exchange  offer 
or  if  proxies  are  not  to  be  solicited,  include, 
where  applicable,  the  information  called  for 
by  Item  2  of  Schedule  14C  (17  CFR  24ai4c- 
101)  under  the  1934  Act,  and  state  the  date, 
time  and  place  of  the  meeting  of  the  security 
holders,  unless  such  information  is  otherwise 
disclosed  in  material  furnished  to  security 
holders  with  the  information  statement. 

(c)  In  addition  to  the  information  called  for 
by  paragraphs  (a)  and  (b)  above,  include: 

(1)  the  idformation  called  for  by  Item  3  of 
Schedule  14A  (17  CFR  240.14a-101)  of 
Regulation  14A  under  the  1934  Act;  *  *  * 

(2)  the  information  called  for  by  Item  21  of 
Schedule  14A  (17  CFR  240.14a-101)  of 
Regulation  14A  under  the  1934  Act  about 
both  the  registrant  and  the  company  being 
acquired; 

(3)  the  information  called  for  by  Items  6(a] 
and  (b)  of  Schedule  14A  (17  CFR  240.14a-101) 
of  Regulation  14 A  under  the  1934  Act  about 
both  the  registrant  and  the  company  being 
acquired: 
***** 

13.  Section  239.25  is  amended  by 
revising  paragraph  (b)(3)(vi)  of  Item  12. 
paragraphs  (a)(l)-{6)  of  Item  18  and 
paragraphs  (a)(2),  (3).  and  (5}-{7)  of  Item 
19  of  Form  S-4  (5  239.25)  to  read  as 
follows  [note  that  the  text  of  Form  S-4 
does  not  appear  in  the  Code  of  Federal 
Regulations]: 

§239.25  FonnS-4,forth«registr8tk>nof 
securitiM  Issued  In  business  combination 
transactions. 


Form  S-4 


Part  I.  Information  Required  in  the 
Prospectus. 


Item  12.  Information  with  Respect  to  S-Z  or 
S-3  Registrants. 

(b)  •  •  • 

(3)  •  •  * 

(vi)  Item  304  of  Regulation  S-K  (8  229.304  of 
this  chapter),  changes  in  and  disagreements 
with  accountants  on  accounting  and  financial 
disclosure. 


D.  Voting  and  Management  Informaiion 
Item  18.  Information  if  Proxies,  Consents  or 

Authorizations  are  to  be  Solicited. 

(a)  If  proxies,  consents  or  authorizations 

are  to  be  solicited,  furnish  the  following 

infonnation,  except  as  provided  by  paragraph 

(b)  of  this  hem: 

(1)  The  information  required  by  Item  1  of 
Schedule  14A,  date,  tnne  and  place 
information; 

(2)  The  information  required  by  Item  2  of 
Schedule  14A,  revocability  of  proxy: 

(3)  The  information  required  by  Item  3  of 
Schedule  14A,  dissenters'  rights  of  appraisal; 

(4)  Hie  informatioa  required  by  Item  4  of 
Schedule  14A.  persons  making  the 
solicitation: 


(5)  With  respect  te  both  the  registrant  and 
the  company  being  acquired,  the  information 
required  by: 

(i)  Item  5  of  Schedule  14A.  interest  of 
certain  persons  in  matters  to  be  acted  upon; 
and 

(ii)  Item  6  of  Schedule  14A,  voting 
securities  and  principal  holders  thereof; 

(6)  The  information  required  by  Item  21  of 
Schedule  14A,  vote  required  for  approval; 
and 

(7)  With  respect  tc  each  person  •  •  • 
***** 

Item  19.  Information  if  Proxies,  Consents  or 
Authorizations  are  not  to  be  Solicited  or  in 
an  Exchange  Offer. 

(a)  If  the  transaction  is  an  exchange  offer 
or  if  proxies,  consents  or  authorizations  are 
not  to  be  solicited,  fiimish  the  following 
information,  except  as  provided  by  paragraph 
(c)  of  this  Item; 

(1)  The  informatioi  required  by  Item  2  of 
Schedule  14C,  statesient  that  proxies  are  not 
to  be  soUcited; 

(2)  The  date,  time  and  place  of  the  meeting 
of  security  holders,  unless  such  information  is 
otherwise  disclosed  in  material  furnished  to 
security  holders  with  the  prospectus. 

(3)  The  informatitxi  required  by  Item  3  of 
Schedule  14A,  dissenters'  rights  of  appraisal; 

[5]  With  respect  to  both  the  registrant  and 
the  company  being  acquired,  the  information 
required  by  Item  B  of  Schedule  14A,  voting 
securities  and  princ%>al  holders  thereof, 

(6)  The  information  required  by  Item  21  of 
Schedule  14A,  vote  required  for  approval; 
and 

(7)  With  respect  to  each  person  *  *  * 
***** 

14.  Section  239.28  is  amended  by 
revising  Item  21  of  Form  S-18  (§  239.28) 
to  add  new  paragraph  (k)  to  read  as 
follows  [note  that  the  text  of  Form  S-18 
does  not  appear  in  the  Code  of  Federal 
Regulations]:        | 

§  239.28    Form  S-18,  optional  form  for  the 
registration  of  securities  to  be  sold  to  ttte 
pubHc  by  the  issuer  for  an  aogregate  casti 
price  not  to  exceed  $7,500,000. 
***** 

Fonn  S-18 


Item  21.  Financial  statements 


[k]  Furnish  the  informatian  required  by 
Item  304  of  Regulation  S-K  (f  239.304  of  this 
chapter],  changes  in  and  disagreements  with 
accountants  on  accounting  and  financial 
disclosure. 
*         *         *         ♦         « 

15.  Section  239.34  is  amended  by 
revising  paragraphs  (a)  (IHBJ  including 
the  Instruction  foBowing  paragraph 
(a)(4)  of  Item  18  and  paragraphs  (a)  (2), 
(3)  and  (5H7).  including  the  Instruction 
following  paragraph  (a)(5)  of  Item  19  of 
Form  F-4  (§  239.34  of  this  chapter)  to 
read  as  follows  [note  that  the  text  of 
Form  F-4  does  not  appear  in  the  Code  of 
Federal  Regulations]: 


§239.34    Form  F-4,  for  registration  of 
eecunties  of  certain  foreign  private  Issuers 
issued  In  certain  business  combination 
transactions. 


Form  F-4 


D.  Voting  and  Management  Information. 


Item  18.  Information  if  Proxies,  Consents  or 
Authorizations  Are  To  Be  Solicited 

(a)  If  proxies,  consents  or  autfaorizationa 
are  to  be  solicited,  furnish  the  following 
information,  except  as  provided  by  paragraph 
(b)  of  this  Item: 

(1)  The  information  required  by  Item  1  of 
Schedule  14A,  date,  time  and  place 
information; 

(2)  The  information  required  by  Item  2  of 
Schedule  14A,  revocability  of  proxy; 

(3)  The  information  required  by  Item  3  of 
Schedule  14A,  dissenters'  rights  of  appraisal; 

(4)  The  information  required  by  Item  4  of 
Schedule  14A,  persons  making  the 
solicitation; 

(5)  With  respect  to  both  the  registrant  and 
the  company  being  acquired,  the  information 
required  by; 

(i)  Item  5  of  Schedule  14A.  interests  of 
certain  persons  in  matteis  to  l>e  acted  upon: 
and 

(ii)  Item  6  of  Schedule  14A,  voting 
securities  and  principal  holders  thereof. 

Instruction 

The  information  specified  in  Item  4  of  Form 
20-F  may  be  provided  in  lieu  of  the 
information  speciRed  in  Item  6(d]  of  Schedule 
14A. 

(6)  The  information  required  by  Item  9  of 
Schedule  14A,  independent  public 
accountants; 

(7)  The  information  required  by  Item  21  of 
Schedule  14A,  vote  required  for  approval; 


Item  19.  Information  if  Proxies,  Consents  or 
Authorizations  Are  Not  To  Be  Solicited  in  an 
Exchange  Offer 

(a)  If  the  transaction  is  an  exchange  offer 
or  if  proxies,  consents  or  authorizations  are 
not  to  be  solicited,  furnish  the  following 
information,  except  as  provided  by  paragraph 
(b)  of  this  Item: 

(1)  The  information  required  by  Item  2  of 
Schedule  14C,  statement  that  proxies  are  not 
to  be  solicited: 

(2)  The  date,  time  sad  fdace  of  the  meeting 
of  security  holders,  unless  such  information  is 
otherwise  disclosed  in  material  furnished  to 
security  holders  with  or  preceding  die 
prospectus. 

(3)  The  information  required  by  Item  S  of 
Schedule  14A,  dissenters'  rights  of  appraisal; 
***** 

(5)  With  respect  to  both  the  registrant  and 
the  company  being  mcq/aked,  the  infonnation 
required  by  Item  6  of  Schedule  14A,  voting 
securities  and  principal  holders  thereof. 

Instruction 

The  information  specified  in  Hem  4  of  Form 
20-F  may  be  provided  in  lieu  of  the 
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informaMon  speeified  in  Item  8(d)  of  Schedule 
14A. 

(6)  The  infonnation  required  by  Item  9  of 
Schedule  14A.  independent  public 
accountants; 

[7)  The  infonnation  required  by  Hem  21  of 
Schedule  14A,  vote  required  for  approval, 
and 


PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURfTIES 
EXCHANGE  ACT  OF  1934 

16.  The  authority  citation  for  Part  240 
continues  to  read,  in  part  as  follows: 

Auliiority:  Sec.  23,  48  Slat.  901.  as  amended 
U.S.C.  78w.  *  *  * 

§240.13«-3    [Amended] 

17.  In  §  240.13e-3  in  paragraphs 
(a)(3)(i)(C).  (c)(2)  and  (e)(1)  the  reference 
to  "240.148-103"  is  removed  and 
replaced  with  the  reference  "240.14b-l" 
and  in  paragraph  (f)(l)(ii)  the  reference 
to  "Rule  14a-3(d)  [5  240.14a-3<d)]"  is 
removed  and  replaced  with  "Rule  14a- 
13(a)  (§  240.14a-13(a)]." 

§240.136-100    [Amended] 

18.  By  amending  5  240.13e-100  by 
removing  the  reference  to  "240.143-103" 
and  replacing  it  with  "240.14b-l"  in 
paragraph  (a)  and  General  Instructions  F 
andG. 

19.  By  revising  §  240.14a-l  to  read  as 
follows: 

§240.14a-1    DefinitiofM. 

Unless  the  context  otherwise  requires, 
all  terms  used  in  this  regulahoa.  have  the 
same  meanings  a«  in  Ae  Act  or 
elsewhere  in  the  general  rales  and 
regulations  thereunder.  In  addition,  the 
following  definitions  apply  unless  the 
context  o^erwise  requires: 

(a)  Associate.  The  term  "associate," 
used  to  indicate  a  relationship  with  any 
person,  means  (1)  any  corporation  or 
organization  (other  than  the  registrant  or 
a  majority  owned  subsidiary  of  the 
registrant)  of  which  such  person  is  an 
officer  or  partner  or  is,  directly  or 
indirectly,  the  beneficial  owner  of  10 
percent  or  more  of  any  class  of  equity 
securities;  (2)  any  trust  or  other  estate  in 
which  such  person  has  a  substantial 
beneficial  interest  or  as  to  which  such 
person  serves  as  trustee  or  in  a  similar 
fiduciary  capacity;  and  (3)  any  relative 
or  spouse  of  such  person,  or  any  relative 
of  such  spouse,  who  has  the  same  home 
as  such  person  or  who  is  a  director  or 
officer  of  the  registrant  or  any  of  its 
parents  or  sobsidiaries. 

(b)  Last  fiscal  year.  The  term  "last 
fiscal  year"  of  the  r^istrant  means  Ae 
last  fiscal  3fear  of  the  registrant  ending 
prior  to  the  dale  of  the  meeting  for 
which  proxies  are  to  be  solicited  or.  if 


the  solicitation  involves  written 
authorizations  or  consents  in  lieu  of  a 
meeting,  the  earliest  date  they  may  be 
used  to  effect  corporate  action. 

(c)  Proxy.  The  term  "proxy"  includes 
every  proxy,  consent  or  authorization 
within  the  meaning  of  section  14(a)  of 
the  Act.  The  consent  or  authorization 
may  take  the  form  of  failure  to  object  or 
to  dissent. 

{^"S  Proxy  statement  The  term  "proxy 
statement"  means  the  statement 
required  by  9  240.14a-3(a)  whether  or 
not  contained  in  a  single  document. 

(e)  Record  date.  The  term  "record 
date"  means  the  date  as  of  which  the 
record  holders  of  securities  entitled  to 
vote  at  a  meeting  or  by  written  consent 
or  authorization  shall  be  determined. 

(f)  Registnmt  The  term  "registrant" 
means  the  issuer  of  the  securities  in 
respect  of  which  proxies  are  to  be 
solicited. 

(g)  Solicitation.  (1)  The  terms  "solicit" 
and  "solicitation"  include: 

(i)  Any  request  for  a  proxy  whether  or 
not  accompanied  by  or  included  in  a 
form  of  proxy: 

(ii)  Any  request  to  execute  or  not  to 
execute,  or  to  revoke,  a  proxy;  or 

(iii)  The  famishing  of  a  form  of  proxy 
or  other  communication  to  security 
holders  under  circumstances  reasonably 
calculated  to  resalt  in  the  procurement, 
withholding  or  revocation  of  a  proxy. 

(2)  The  teens  do  not  apply,  however 
to  the  fumisimig  of  a  form  of  proxy  to  a 
security  holda  opon  the  unsolicited 
request  of  such  security  holdN,  die 
perforaiBBoe  by  the  registrant  of  acts 
required  by  f  24ai4a-7,  or  the 
performance  by  any  person  of 
ministerial  acts  on  behalf  of  a  person 
soliciting  a  proxy. 

2a  Sectkm  240.14a-2  is  amended  by 
revising  the  section  heading, 
introductory  paragra;^  and  paragraphs 
(a)  introductory  text  (a)(4),  (a)(6),(b) 
introductory  text  (b)(1)  and  (b)(2)(ii)  to 
read  as  follows: 

§240.14a-2    SoHcitationa  to  wtiich 
§  240.14a-3  to  S  24a.14a-13  apply. 

Sections  240.14ar-3  to  240.14a-13  apply 
to  every  solicitation  of  a  proxy  with 
respect  to  securities  registered  pursuant 
to  section  12  of  the  Act  whether  or  not 
trading  in  such  securities  has  been 
suspended,  except  that 

(a)  Sections  240.14a-3  to  240.14a-13  do 
not  apply  to  the  following: 

(4)  Any  solicitation  with  respect  to  a 
plan  of  reorganization  under  Oiapter  11 
of  the  Bankruptcy  Reform  Act  of  1978.  as 
amended,  if  made  after  the  entry  of  an 
order  approving  the  written  disclosure 
statement  concerning  a  plan  of 
reorganization  pursuant  to  section  1125 


of  said  Act  and  after,  or  concturently 
with,  the  transmittal  of  such  disclosure 
statement  as  required  by  section  1125  of 
said  Act 


(6)  Any  solicitation  throu^  the 
medium  of  a  newspaper  advertisement 
which  informs  security  holders  of  a 
source  from  which  they  may  obtain 
copies  of  a  proxy  statement,  form  of 
proxy  and  any  other  soliciting  material 
and  does  no  more  than  (i)  name  the 
registrant,  (ii)  state  the  reason  for  the 
advertisement  and  (iii)  identify  the 
proposal  at  proposals  to  be  acted  upon 
by  security  holders. 

(b)  Sections  240.14a-3  to  240.14a-8 
and  Z4O.14a-10  to  240-14a-13  do  not 
apply  to  the  following: 

(1)  Any  solicitation  made  otherwise 
than  on  behalf  of  the  registrant  where 
the  total  number  of  persons  solicited  is 
not  more  than  ten;  and 

(2)  *  *  * 

(ii)  The  advisor  discloses  to  the 
recipient  of  the  advice  any  significant 
relationship  with  the  registrant  or  any  of 
its  affiliates,  or  a  security  holder 
proponent  of  the  matter  on  which  advice 
is  given,  as  well  as  any  material 
interests  of  the  advisor  in  such  matter. 
***** 

21.  Section  240-14a-3  is  amended  by 
revising  paragraph  (b)  introductory  text, 
revising  the  heading  of  "NOTE  1"  after 
paragraph  (b)(1)  to  read  "NOTE," 
revising  (b)(4).  and  Cb)(6)  through  (b)(10). 
and  Notes  after  (b){10)  and  (b)(ll). 
revising  (b){13).  (c),  and  the  Note 
following  paragraph  (c),  removing  the 
Note  after  paragraph  (bK7).  removing 
paragraph  (d)  and  redesignating  and 
revising  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e)  to  reads  as 
follows: 

§240.14»-3    Infonnation  to  be  fumistied  to 
security  hoMert. 


(b)  If  the  solicitation  is  made  on 
behalf  of  the  registrant  and  relates  to  an 
annual  (or  special  meeting  in  lieu  of  the 
annual)  meeting  of  security  holders,  or 
written  consent  in  lieu  of  such  meeting, 
at  which  director  are  to  be  elected, 
each  proxy  statement  furnished 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  accompanied  or  preceded  by  an 
annual  report  to  security  holders  as 
follows: 


(4)  The  report  shall  contain 
information  concerning  changes  in  and 
disagreements  with  accountants  on 
accounting  and  financial  disclosure 


I 
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required  by  Item  304  of  Regulation  S-K 
(§  229.304  of  this  chapter). 

***** 

(6)  The  report  shall  contain  a  brief 
description  of  the  business  done  by  the 
registrant  and  its  subsidiaries  during  the 
most  recent  fiscal  year  which  will,  in  the 
opinion  of  management,  indicate  the 
general  nature  and  scope  of  the  business 
of  the  registrant  and  its  subsidiaries. 

(7)  The  report  shall  contain 
information  relating  to  the  registrant's 
industry  segments,  classes  of  similar 
products  or  services,  foreign  and 
domestic  operations  and  exports  sales 
required  by  paragraphs  (b),  (c)(l)(i)  and 
(d)  of  Item  101  of  Regulation  S-K 

(§  229.101  of  this  chapter). 

(8)  The  report  shall  identify  each  of 
the  registrant's  directors  and  executive 
o^icers,  and  shall  indicate  the  principal 
occupation  or  employment  of  each  such 
person  and  the  name  and  principal 
business  of  any  organization  by  which 
such  person  is  employed. 

(9)  The  report  shall  contain  the  market 
price  of  and  dividends  on  the 
registrant's  common  equity  and  related 
security  holder  matters  required  by  Item 
201  of  Regulation  S-K  (5  229.201  of  this 
chapter). 

(10)  TTie  registrant's  proxy  statement, 
or  the  report  shall  contain  an 
undertaking  in  bold  face  or  otherwise 
reasonably  prominent  type  to  provide 
without  charge  to  each  person  solicited 
upon  the  written  request  of  any  such 
person,  a  copy  of  the  registrant's  annual 
report  of  Form  10-K,  including  the 
Hnancial  statements  and  the  Hnancial 
statement  schedules,  required  to  be  filed 
with  the  Commission  pursuant  to  Rule 
13a-l  under  the  Act  for  the  registrant's 
most  recent  fiscal  year,  and  shall 
indicate  the  name  and  address 
(including  title  or  department)  of  the 
person  to  whom  such  a  written  request 
is  to  be  directed.  In  the  discretion  of 
management,  a  registrant  need  not 
undertake  io  furnish  without  charge 
copies  of  all  exhibits  to  its  Form  10-K 
provided  the  that  copy  of  the  annual 
report  on  Form  10-K  furnished  without 
charge  to  requesting  security  holders  is 
accompanied  by  a  list  briefly  describing 
all  the  exhibits  not  contained  therein 
and  indicating  that  the  registrant  will 
furnish  any  exhibit  upon  the  payment  of 
a  specified  reasonable  fee  which  fee 
shall  be  limited  to  the  registrant's 
reasonable  expenses  in  furnishing  such 
exhibit.  If  the  registrant's  annual  report 
to  security  holders  complies  with  all  of 
the  disclosure  requirements  of  Form  10- 
K  and  is  Hied  with  the  Commission  in 
satisfaction  of  its  Form  10-K  filing 
requirements,  such  registrant  need  not 
furnish  a  separate  Form  10-K  to  security 


holders  who  receive  a  copy  of  such 
annual  report. 

Note. — Pursuant  to  the  undertaking 
required  by  parayaph  (b)(10)  of  this  section, 
a  registrant  shall  furnish  a  copy  of  its  annual 
report  on  Form  10-K  (J  249.310  of  this 
chapter)  to  a  benePicial  owner  of  its  securities 
upon  receipt  of  a  written  request  from  such 
person.  Each  request  must  set  forth  a  good 
faith  representation  that,  as  of  the  record 
date  for  the  solicitation  requiring  the 
furnishing  of  the  annual  report  to  security 
holders  pursuant  to  paragraph  (b)  of  this 
section,  the  person  making  the  request  was  a 
beneficial  owner  of  securities  entitled  to  vote. 

(11)  *   •   * 

Note. — Registrants  are  encouraged  to 
utilize  tables,  schedules,  charts  and  graphic 
illustrations  of  present  financial  information 
in  an  understandable  manner.  Any 
presentation  of  financial  information  must  be 
consistent  with  the  data  in  the  financial 
statements  contained  in  the  report  and,  if 
appropriate,  should  refer  to  relevant  portions 
of  the  financial  statements  and  notes  thereto. 
***** 

(13)  Paragraph  (b)  of  this  section  shall 
not  apply,  however,  to  solicitations 
made  on  behalf  of  the  registrant  before 
the  financial  statements  are  available  if 
a  solicitation  is  being  made  at  the  same 
time  in  opposition  to  the  registrant  and 
if  the  registrant's  proxy  statement 
includes  an  undertaking  in  bold  face 
type  to  furnish  such  annual  report  to  all 
persons  being  solicited  at  least  20 
calendar  days  before  the  date  of  the 
meeting  or,  if  the  solicitation  refers  to  a 
written  consent  or  authorization  in  lieu 
of  a  meeting,  at  least  20  calendar  days 
prior  to  the  earliest  date  on  which  it  may 
be  used  to  effect  corporate  action. 

(c)  Seven  copies  of  the  report  sent  to 
security  holders  pursuant  to  this  rule 
shall  be  mailed  to  the  Commission, 
solely  for  its  information,  not  later  than 
the  date  on  which  such  report  is  first 
sent  or  given  to  security  holders  or  the 
date  on  which  preliminary  copies  of 
solicitation  material  are  filed  with  the 
Commission  pursuant  to  Rule  14a-€(a), 
whichever  date  is  later.  The  report  is  not 
deemed  to  be  "soliciting  material"  cr  to 
be  "filed"  with  the  Commission  or 
subject  to  this  regulation  otherwise  than 
as  provided  in  this  Rule,  or  to  the 
habilities  of  section  18  of  the  Act,  except 
to  the  extent  that  the  registrant 
specifically  requests  that  it  be  treated  as 
a  part  of  the  proxy  soliciting  material  or 
incorporates  it  in  the  proxy  statement  or 
other  filed  report  by  reference. 

Note. — ^To  assist  the  staff,  managements  of 
registrants  are  requested  to  indicate  in  a 
letter  transmitting  to  the  Commission  copies 
of  their  annual  reports  to  security  holders  or 
in  a  separate  letter  at  or  about  the  time  the 
annual  report  is  furnished  to  the  Commission, 
whether  the  financial  statements  in  the  report 
reflect  a  change  from  the  preceding  year  in 


any  accounting  principles  or  practices  or  in 
the  method  of  applying  any  such  principles  or 
practices. 

(d)  An  annual  report  to  security 
holders  prepared  on  an  integrated  basis 
pursuant  to  General  Instruction  H  to 
Form  10-K  (§  249.310)  may  also  be 
submitted  in  satisfaction  of  this  rule. 
When  filed  as  the  annual  report  on  Form 
10-K,  responses  to  the  Items  of  that  form 
are  subject  to  section  18  of  the  Act 
notwithstanding  paragraph  (c). 

(e)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section: 

(1)  A  registrant  is  not  required  to  send 
an  annual  report  to  a  security  holder  of 
record  having  the  same  address  as 
another  security  holder  of  record, 
provided  that  (i)  such  security  holders 
are  not  holding  such  registrant's 
securities  in  nominee  name,  (ii)  at  least 
one  report  is  sent  to  a  holder  of  record 
at  that  address  and  (iii)  the  holders  of 
record  to  whom  a  report  is  not  sent 
agree  thereto  in  writing;  and 

(2)  Unless  state  law  requires 
otherwise,  a  registrant  is  not  required  to 
send  an  annual  report  or  proxy 
statement  to  a  security  holder  if  (i)  an 
annual  report  and  a  proxy  statement  for 
two  consecutive  annual  meetings  or  (ii) 
all,  and  at  least  two,  checks  (if  sent  by 
first  class  mail)  in  payment  of  dividends 
or  interest  on  securities  during  a  twelve 
month  period  have  been  mailed  to  such 
security  holder's  address  and  have  been 
returned  undeliverable.  However,  a 
registrant's  obligation  to  deliver  an 
aimual  report  or  a  proxy  statement 
imder  this  section  is  reinstated  once  it 
has  such  security  holder's  current 
address. 

22.  Section  240.14a-4  is  amended  by 
removing  the  words  "issuer's"  and 
"issuer"  and  replacing  them  with  the 
words  "registrant's"  and  "registrant"  in 
paragraph  (a)  and  in  Instruction  2  after 
paragraph  (b)(2)(iv).  by  removing  the 
word  "shareholder"  and  replacing  it 
with  the  words  "security  holder"  in 
paragraphs  (b)(2)  (iii)  and  (Iv),  by 
revising  paragraphs  (c)(4)  and  (d)  to 
read  as  follows: 


§  240. 1 4a-4    RequirMiMHits  aa  to  proxy. 
***** 

(c)  *  *  * 

(4)  Any  proposal  omitted  from  the 
proxy  statement  and  form  of  proxy 
pursuant  to  §  240.14a-8  or  S  240.14a-9  of 
this  chapter. 
***** 

(d)  No  proxy  shall  confer  authority  (1) 
to  vote  for  the  election  of  any  person  to 
any  office  for  which  a  bona  fide 
nominee  is  not  named  in  the  proxy 
statement,  (2)  to  vote  at  any  annual 
meeting  other  than  the  next  annual 
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meeting  (or  any  adjoununent  thereof]  to 
be  held  after  the  date  on  which  the 
proxy  statement  and  form  of  proxy  are 
first  sent  or  given  to  security  holders,  (3) 
to  vote  with  respect  to  mcM-e  than  one 
meeting  (and  any  adjoomment  thereof) 
or  more  than  one  consent  solicitation  or 
(4)  to  consent  to  or  authorize  any  action 
other  than  the  action  proposed  to  be 
taken  in  the  proxy  statement,  or  matters 
referred  to  in  paragraph  (c)  of  this  rule. 
A  person  shall  not  be  deemed  to  be  a 
bona  fide  nominee  and  te  shall  not  be 
named  as  such  unless  he  has  consented 
to  being  named  in  the  proxy  statement 
and  to  serve  if  elected. 
*        *        ♦        *        « 

23.  Section  9  240.14a-5  is  amended  by 
revising  paragraph  (c),  removing  the 
word  "leading"  and  replacing  H  with 
"leaded"  in  paragraph  (d),  removing 
paragraph  (e),  removnig  the  words 
"issuer"  and  "issuer's"  and  replacing 
them  with  "registrant"  and  "regMtrant's" 
in  paragraph  [f]  and  redesignating 
paragraph  (f)  as  paragraph  (e)  to  read  as 
follows: 

§  240.14a-5    Presentation  of  infonnation  in 
proxy  statement 

(c)  Any  information  contained  in  any 
other  proxy  soliciting  material  which 
has  been  furnished  to  each  person 
solicited  in  connection  with  the  same 
meeting  or  subject  matter  may  be 
omitted  from  the  proxy  statement,  if  a 
clear  reference  is  made  to  the  particular 
document  containing  such  information. 
*        *        •        «        * 

24.  Section  j  240.14a-€  ia  amended  by 
revising  the  section  heading,  paragraph 
(a)(1),  adding  new  NOTE  1  after 
paragraph  (a),  revising  "NOTE:"  after  (a) 
to  read  "NOTE  2:"  and  revismg  the  word 
"company"  to  read  "registrant"  in  Note 

2  and  removing  the  last  three  sentences 
of  Note  2,  revising  paragraph*  (b).  (c), 
and  (d),  removing  the  Note  after 
paragraph  (c),  by  redesignating 
paragraphs  (e)  through  (j)  a»  (0  through 
(k)  and  adding  a  new  paragraph  (e), 
revising  newly  redesignated  paragraphs 
(H.  (h),  (j)  and  (k),  by  adding  paragraph 
headings  to  newly  redesignated 
paragraphs  (g)  "Communications  not 
required  to  be  filed"  and  (i)  "Revised 
material"  and  adding  new  paragraph  (I) 
to  read  as  follows: 


§240.t4»«    Filing  I 

(a)  Preliminary  proxy  statement.  Five 
preliminary  copies  of  the  proxy 
statement  and  form  of  proxy  and  any 
other  soliciting  material  to  be  furnished 
to  security  holders  concurrency 
therewith  shall  be  filed  with  the 
Commission  at  least  10  calendar  days 
prior  to  the  date  definitive  copies  of 


such  material  are  first  sent  or  given  to 
security  holders,  or  such  shorter  period 
prior  to  that  date  as  the  Commission 
may  authorize  upon  a  showing  of  good 
cause  thereunder. 

Note  1.— The  filing  of  revised  material  does 
not  recommence  the  ten  day  time  period 
unless  the  revised  material  contains  material 
revisions  or  material  new  propo8al(s)  that 
constitute  a  fundamental  diange  in  the  proxy 
material. 

Note  2. — ^The  official  responsible  for  the 
preparation  of  the  preliminary  material 
should  make  every  effort  to  verify  the 
accuracy  and  completeness  of  the 
information  required  by  the  applicable  rules. 
The  preliminary  material  should  be  filed  with 
the  Commission  at  the  earliest  practicable 
date. 

(b)  Preliminary  additional  materials. 
Five  preliminary  copies  of  any 
additional  soliciting  material  relating  to 
the  same  meeting  or  subject  matter 
furnished  to  seciirity  holders  subsequent 
to  the  proxy  statement  shall  be  filed 
with  the  Commission  at  least  2  business 
days  prior  to  the  date  copies  of  such 
material  are  first  sent  or  given  to 
security  holders,  or  such  shorter  period 
prior  to  such  date  as  the  Commission 
may  authorize  upon  a  showing  of  good 
cause  therefor. 

(c)  Definitive  proxy  statement  Eight 
definitive  copies  of  the  proxy  statement, 
form  of  proxy  and  all  other  soliciting 
material,  in  the  form  in  which  such 
material  is  furnished  to  security  holders, 
shall  be  filed  with,  or  mailed  fm-  filing  to, 
the  Commission  not  later  than  the  date 
such  material  is  first  sent  or  given  to  any 
security  holders.  Three  copies  of  such 
material  shall  at  die  same  thne  be  filed 
with^or  mailed  for  filing  to,  each 
national  securities  exchange  upon  which 
any  class  of  securities  of  the  registrant 

is  listed  and  registered. 

(d)  Personal  solicitation  materials.  If 
the  solicitation  is  to  be  made  in  whde  or 
in  part  by  personal  solicitation,  three 
copies  of  all  written  instructions  or  other 
material  which  discusses  or  reviews,  or 
comments  upon  the  merits  of,  any 
matter  to  be  acted  upon  and  which  is 
furnished  to  the  individuals  making  the 
actual  solicitation  for  their  use  directly 
or  indirectly  in  connection  with  the 
solicitation  shall  be  filed  with  the 
Commission  by  the  person  on  whose 
behalf  the  solicitatioa  is  made  at  least 
five  calendar  days  prior  to  the  date 
copies  of  such  material  are  first  sent  or 
given  to  such  individuals,  or  such 
shorter  period  prior  to  that  date  as  the 
Commission  may  authorize  upon  a 
showing  of  good  cause  therefor. 

(e)  Release  dates.  All  preliminary 
material  filed  pursuant  to  paragraph  (a) 
or  (b)  of  this  section  shall  be 
accompanied  by  a  statement  of  the  date 


on  which  defmitive  copies  therefor  filed 
pursuant  to  paragraph  (c)  of  this  section 
are  intended  to  be  released  to  security 
holders.  All  definitive  material  filed 
pursuant  to  paragraph  (c)  of  this  section 
shall  be  accompanied  by  a  statement  of 
the  date  on  which  copies  of  such 
material  have  been  released  to  security 
holders,  or,  if  not  released,  the  date  on 
which  copies  thereof  are  intended  to  be 
released.  All  material  filed  pursuant  to 
paragraph  (d)  of  this  section  shall  be 
accompanied  by  a  statement  of  the  date 
on  which  copies  thereof  are  intended  to 
be  released  to  the  individual  who  will 
make  the  actual  solicitation. 

(fj  Public  availability  of  infonnation. 
All  copies  of  preliminary  material  filed 
pursuant  to  this  Regulation  shall  be 
clearly  marked  "Preliminary  Copies," 
shall  be  for  the  information  of  the 
Commission  only  and  shall  not  be 
deemed  avaUable  for  public  inspection 
until  defmitive  material  has  been  filed 
with  the  Commission  except  that  such 
material  may  be  disclosed  to  any 
department  or  agency  of  the  United 
States  Government  and  to  the  Congress, 
and  the  Commission  may  make  such 
inquiries  or  investigation  in  regard  to  the 
material  as  may  be  necessary  for  an 
adequate  review  thereof  by  the 
Commission. 
***** 

(h)  Speeches,  press  releases  and 
scripts.  Notwithstanding  the  provisions 
of  paragraphs  (a)  and  (b)  of  diis  section, 
of  §  240.14a-ll(e)  and  of  S  240.14a-12(b), 
copies  of  soliciting  material  in  the  form 
of  speeches,  press  releases  and  radio  or 
television  scripts  may,  but  need  not  be 
filed  with  the  Commission  prior  to  use 
or  publication.  Definitive  copies, 
however,  shall  be  filed  with  or  mailed 
for  filing  to  the  Commission  as  required 
by  paragraph  (c)  of  this  section  not  later 
than  the  date  such  material  is  used  or 
published.  The  provisions  of  paragraphs 
(a)  and  (b)  of  this  section  and  of 
S  240.14a-ll(e)  and  of  S  240.14a-12(b) 
shall  apply,  however,  to  any  reprints  or 
reproductions  of  all  or  any  part  of  such 
material. 
•        •        •        *        • 

(j)  Fees.  At  the  time  of  filing  the 
preliminary  proxy  solicitation  material, 
the  persons  upon  whose  behalf  the 
solicitation  is  made,  other  than 
companies  registered  under  the 
Investment  Company  Act  of  1940,  or 
where  an  application  or  declaration 
under  the  Public  Utility  Holding 
Company  Act  of  1935  is  involved,  shall 
pay  to  the  Commission  the  following 
applicable  fee:  (1)  For  preliminary  proxy 
material  which  solicits  proxies  for 
election  of  directors  or  other  business 
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for  which  a  stockholder  vote  is 
necessary,  but  apparently  no 
controversy  is  involved,  a  fee  of  $125:  (2) 
for  proxy  material  where  a  contest  as 
set  forth  in  Rule  14a-ll  is  involved,  a  fee 
of  $500  from  each  party  to  the 
controversy:  and  (3)  for  proxy  material 
involving  acquisitions,  mergers,  spinoffs. 
consolidations  or  proposed  sales  or 
other  dispositions  of  substantially  all 
the  assets  of  the  company,  a  fee 
established  in  accordance  with  Rule  0- 
11  (5  240.0-11  of  this  chapter)  shall  be 
paid.  No  refund  shall  be  given. 

(k)  Merger  proxies.  Notwithstanding 
the  foregoing  provisions  of  this  section, 
any  proxy  statement,  form  of  proxy  or 
other  soliciting  material  included  in  a 
registration  statement  filed  under  the 
Securities  Act  of  1933  on  Form  N-14.  S-4 
or  F-4  (§  239.23.  25  or  34  of  this  chapter) 
shall  be  deemed  filed  both  for  the 
purposes  of  that  Act  and  for  the 
purposes  of  this  section,  but  separate 
copies  of  such  material  need  not  be 
furnished  pursuant  to  this  section  nor 
shall  any  fee  be  required  under 
paragraph  (j)  of  this  section.  However, 
any  additional  soliciting  material  used 
after  the  effective  date  of  the 
registration  statement  on  Form  N-14,  S- 
4  or  F-4  shall  be  filed  in  accordance 
with  this  section  unless  separate  copies 
of  such  material  are  required  to  be  filed 
as  an  amendment  of  such  registration 
statement. 

(1)  Computing  time  periods.  In 
computing  time  periods  beginning  with 
the  filing  date  specified  in  Regulation 
14A  (S§  240.14a-l  to  240.14b-l  of  this 
chapter),  the  filing  date  shall  be  counted 
as  the  first  day  of  the  time  period  and 
midnight  of  the  last  day  shall  constitute 
the  end  of  the  specified  time  period. 

25.  Section  240.14a-7  is  amended  by 
revising  the  introductory  text,  in 
paragraphs  (a)  through  (c)  removing  the 
word  "issuer"  and  replacing  it  with  the 
word  "registrant."  and  in  paragraph 
(b)(2)  removing  the  word  "solicited"  and 
replacing  it  with  the  word  "soliciting"  to 
read  as  follows: 

9  240.14a-7    Mailing  communications  for 
••eurity  holders. 

If  the  registrant  has  made  or  intends 
to  make  any  solicitation  subject  to  this 
regulation,  the  registrant  shall  perform 
such  of  the  following  acts  as  may  be 
duly  requested  in  writing  with  respect  to 
the  same  subject  matter  or  meeting  by 
any  security  holder  who  is  entitled  to 
vote  on  such  matter  or  to  vote  at  such 
meeting  and  who  shall  defray  the 
reasonable  expenses  to  be  incurred  by 
the  registrant  in  the  performance  of  the 
act  or  acts  requested. 


26.  Section  240.14a-a  is  amended  by 
revising  paragraph  (a)(l)(i),  (a)(3)(i), 
(c)(3),  and  (d),  and  in  the  following 
paragraphs  of  §  240.14a-8  removing  the 
words  "an  issuer,"  "issuer's"  and 
"issuer"  and  replacing  them  with  the 
words  "a  registrant,"  "registrant's"  and 
"registrant"  in  paragraphs:  (a) 
introductory  text,  (a)(l)(ii).  (a)(2).  (a)(3). 
the  Note  following  (a)(3)(ii),  (a)(4),  (b)(1), 
(b)(2),  (c)  introductory  text,  the  Note  to 
(c)(1),  (c)(2).  (c)(4)  through  (c)(12),  (e), 
and  the  last  paragraph. 

§  240. 1 4a-8    Proposals  of  security  holders. 

(a)*  *   * 

Eligibility,  (i)  At  the  time  he  submits 
the  proposal,  the  proponent  shall  be  a 
record  or  beneficial  owner  of  at  least  1% 
or  $1000  in  market  value  of  securities 
entitled  to  be  voted  on  the  proposal  at 
the  meeting  and  have  held  such 
securities  for  at  least  one  year,  and  he 
shall  continue  to  own  such  securities 
through  the  date  on  which  the  meeting  is 
held.  If  the  registrant  requests 
documentary  support  for  a  proponent's 
claim  that  he  is  the  beneficial  owner  of 
at  least  $1000  in  market  value  of  such 
voting  securities  of  the  registrant  or  that 
he  has  been  a  beneficial  owner  of  the 
securities  for  one  or  more  years,  the 
proponent  shall  fufnish  appropriate 
documentation  within  14  calendar  days 
after  receiving  the  request.  In  the  event 
the  registrant  includes  the  proponent's 
proposal  in  its  proxy  soliciting  material 
for  the  meeting  and  the  proponent  fails 
to  comply  with  the  requirement  that  he 
continuously  hold  such  securities 
through  the  meeting  date,  the  registrant 
shall  not  be  required  to  include  any 
proposals  submitted  by  the  proponent  in 
its  proxy  material  for  any  meeting  held 
in  the  following  two  calendar  years. 
*        «        *        •        * 

(3)  *   *   * 

(i)  Annual  Meetings.  A  proposal  to  be 
presented  at  an  annual  meeting  shall  be 
received  at  the  registrant's  principal 
executive  offices  not  less  than  120 
calendar  days  in  advance  of  the  date  of 
the  registrant's  proxy  statement 
released  to  security  holders  in 
connection  with  the  previous  year's 
annual  meeting  of  security  holders 
except  that  if  no  annual  meeting  was 
held  in  the  previous  year  or  the  date  of 
the  annual  meeting  has  been  changed  by 
more  than  30  calendar  days  from  the 
date  contemplated  at  the  time  of  the 
previous  year's  proxy  statement,  a 
proposal  shall  be  received  by  the 
registrant  a  reasonable  time  before  the 
solicitation  is  made. 
***** 

(c)  *  *  * 


(3)  If  the  proposal  or  the  supporting 
statement  is  contrary  to  any  of  the 
Commission's  proxy  rules  and 
regulations,  including  Rule  14a-9 
[§  240.14a-9  of  this  chapter],  which 
prohibits  false  or  misleading  statements 
in  proxy  soliciting  materials; 

(d)  Whenever  the  registrant  asserts, 
for  any  reason,  that  a  proposal  and  any 
statement  in  support  thereof  received 
from  a  proponent  may  properly  be 
omitted  from  its  proxy  statement  and 
form  of  proxy,  it  shall  file  with  the 
Commission,  not  later  than  60  calendar 
days  prior  to  the  date  the  preHminary 
copies  of  the  proxy  statement  and  form 
of  proxy  are  filed  pursuant  to  Rule  14a- 
6(a)  §  240.14a-6(a)  of  this  chapter],  or 
such  shorter  period  prior  to  such  date  as 
the  Commission  or  its  staff  may  permit, 
six  copies  of  the  following  items:  (1)  The 
proposal;  (2)  any  statement  in  support 
thereof  as  received  from  the  proponent; 
(3)  a  statement  of  the  reasons  why  the 
registrant  deems  such  omission  to  be 
proper  in  the  particular  case;  and  (4) 
where  such  reasons  are  based  on 
matters  of  law,  a  supporting  opinion  of 
counsel.  The  registrant  shall  at  the  same 
time,  if  it  has  not  already  done  so.  notify 
the  proponent  of  its  intention  to  omit  the 
proposal  from  its  proxy  statement  and 
form  of  proxy  and  shall  forward  to  him  a 
copy  of  the  statement  of  reasons  why 
the  registrant  deems  the  omission  of  the 
proposal  to  be  proper  and  a  copy  of  such 
supporting  opinion  of  counsel. 


§240.148-11    [Amended] 

27.  Section  240.14a-ll  is  amended  by 
removing  the  word  "issuer"  and 
replacing  it  with  the  word  "registrant"  in 
paragraphs  {b)(l).  (b)(2).  (b)(6),  (c)(1). 
through  (c)(3). 

28.  Section  240.14a-13  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraphs  (a)(1)  and  (a)(2)  to  read 
as  follows: 

§  240.14a-13    Obligation  of  registrants  In 
communicating  witti  beneficial  owners. 

(a)  If  the  registrant  knows  that 
securities  of  any  class  entitled  to  vote  at 
a  meeting  (or  by  written  consents  or 
authorizations  if  no  meeting  is  held) 
with  respect  to  which  the  registrant 
intends  to  solicit  proxies,  consents  or 
authorizations  are  held  of  record  by  a 
broker,  dealer,  bank  or  voting  trustee,  or 
their  nominees,  the  registrant  shall: 

(1)  By  first  class  mail  or  other  equally 
prompt  means,  inquire  of  such  record 
holder  whether  other  persons  are  the 
beneficial  owners  of  such  securities  and. 
if  so.  the  number  of  copies  of  the  proxy, 
and  other  soliciting  material  necessary 
to  supply  such  material  to  beneficial 
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owners;  and,  in  the  case  of  an  annual  (or 
special  meeting  in  lieu  of  the  annual) 
meeting,  or  writtent  consent  in  lieu  of 
such  meeting,  at  which  directors  are  to 
be  elected,  the  number  of  copies  of  the 
annual  report  to  security  holders 
necessary  to  supply  such  material  to 
beneficial  owners  if  such  reports  are  to 
be  distributed  by  the  broker,  dealer, 
bank  voting  trustee  or  their  nominees; 

(2)  Make  the  inquiry  at  least  20 
calendar  days  prior  to  the  record  date  of 
the  meeting  of  security  holders,  or  (i)  if 
such  inquiry  is  impracticable  20 
calendar  days  prior  to  the  record  date  of 
a  special  meeting,  as  many  days  before 
such  meeting  as  is  practicable  or,  (ii)  if 
consents  or  authorizations  are  solicited 
and  such  inquiry  is  impracticable  20 
calendar  days  before  the  earliest  date 
on  which  they  may  be  used  to  effect 
corporate  action,  as  many  days  as  is 
practicable,  or  (iii)  at  such  later  time  as 
the  rules  of  a  national  securities 
exchange  on  which  the  class  of 
securities  in  question  is  listed  may 
permit  for  good  cause  shown;  and 
***** 

29.  By  revising  §  240.14a-101  to  read 
as  follows: 

§  240.14a-101    Schedule  14A.  Information 
required  in  proxy  statement 

Notes. — A.  Where  any  item  calls  for 
information  with  respect  to  any  matter  to  be 
acted  upon  and  such  matter  involves  other 
matters  with  respect  to  which  information  is 
called  for  by  other  items  of  this  schedule,  the 
information  called  for  by  such  other  items 
also  shall  be  given.  For  example,  where  a 
solicitation  of  security  holders  is  for  the 
purpose  of  approving  the  authorization  of 
additional  securities  which  are  to  be  used  to 
acquire  another  specified  company,  and  the 
registrants'  security  holders  will  not  have  a 
separate  opportunity  to  vote  upon  the 
transaction,  the  solicitation  to  authorize  the 
securities  is  also  a  solicitation  with  respect  to 
the  acquisition.  Under  those  facts, 
information  required  by  Items  11. 13  and  14 
shall  be  furnished. 

B.  Where  any  item  calls  for  information 
with  respect  to  any  matter  to  be  acted  upon 
at  the  meeting,  such  item  need  be  answered 
in  the  registrant's  soliciting  material  only 
with  respect  to  proposals  to  be  made  by  or  on 
behalf  of  the  registrant. 

C.  Except  as  otherwise  specifically 
provided,  where  any  item  calls  for 
information  for  a  specified  period  with  regard 
to  directors,  executive  officers,  officers  or 
other  persons  holding  specified  positions  or 
relationships,  the  information  shall  be  given 
with  regard  to  any  person  who  held  any  of 
the  specified  positions  or  relationships  at  any 
time  during  the  period.  Information  need  not 
be  included  for  any  portion  of  the  period 
during  which  such  person  did  not  hold  any 
such  position  or  relationship,  provided  a 
statement  to  that  effect  is  made. 

D.  Information  may  be  incorporated  by 
reference  only  in  the  manner  and  to  the 
extent  specifically  permitted  in  the  items  of 


this  schedule.  Where  incorporation  by 
reference  is  used,  the  following  shall  apply: 

1.  Any  incorporation  by  reference  of 
information  pursuant  to  the  provisions  of  this 
schedule  shall  he  subject  to  the  provisions  of 
Rule  24  of  the  Commission's  Rules  of  Practice 
(§  201.24  of  this  chapter)  restricting 
incorporation  by  reference  of  documents 
which  incorporate  by  reference  other 
information.  A  registrant  incorporating  any 
documents,  or  portions  of  documents,  shall 
include  a  statement  on  the  last  page(8)  of  the 
proxy  statement  as  to  which  documents,  or 
portions  of  documents,  are  incorporated  by 
reference.  Information  shall  not  be 
incorporated  by  reference  in  any  case  where 
such  incorporation  would  render  the 
statement  incomplete,  unclear  or  confusing. 

2.  If  a  document  is  incorporated  by 
reference  but  not  delivered  to  security 
holders,  include  an  undertaking  to  provide, 
without  charge,  to  each  person  to  whom  a 
proxy  statement  is  delivered,  upon  written  or 
oral  request  of  such  person  and  by  first  class 
mail  or  other  equally  prompt  means  within 
one  business  day  of  receipt  of  such  request,  a 
copy  of  any  and  all  of  the  information  that 
has  been  incorporated  by  reference  in  the 
proxy  statement  (not  including  exhibits  to  the 
information  that  is  incorporated  by  reference 
unless  such  exhibits  are  specifically 
incorporated  by  reference  into  the 
information  that  the  proxy  statement 
incorporates),  and  the  address  (including  tide 
or  department)  and  telephone  numbers  to 
which  such  a  request  is  to  be  directed.  This 
includes  information  contained  in  documents 
filed  subsequent  to  the  date  on  which 
definitive  copies  of  the  proxy  statement  are 
sent  or  given  to  security  holders,  up  to  the 
date  of  responding  to  the  request. 

3.  If  a  document  or  portion  of  a  document 
other  than  an  annual  report  sent  to  security 
holders  pursuant  to  the  requirements  of  Rule 
14a-3  (5  240.14a-3  of  this  chapter)  with 
respect  to  the  same  meeting  or  solicitation  of 
consents  or  authorizations  as  that  to  which 
the  proxy  statement  relates  is  incorporated 
by  reference  in  the  manner  permitted  by  Item 
13(b)  or  14(b)  of  this  schedule,  the  proxy 
statement  must  be  sent  to  security  holders  no 
later  than  20  business  days  prior  to  the  date 
on  which  the  meeting  of  such  security  holders 
is  held,  or  if  no  meeting  is  held,  the  earlier  of 
20  business  days  prior  to  (1)  the  date  of  such 
vote,  consent  or  authorization,  or  (2)  the  date 
the  transaction  is  consummated  or  the  votes, 
consents  or  authorizations  may  be  used  to 
effect  the  corporate  action. 

E.  In  Items  13  and  14  of  this  Schedule,  the 
reference  to  "meets  the  requirements  of  Form 
S-2"  shall  refer  to  a  registrant  or  to  an  "other 
person"  specified  in  Item  14(a)  of  this 
Schedule  which  meets  the  requirements  for 
use  of  Form  S-2  (S  239.12  of  this  chapter)  and 
the  reference  to  "meets  the  requirement  of 
Form  S-3"  shall  refer  to  a  registrant  or  to  an 
"other  person"  specified  in  Item  14(a)  of  this 
Schedule  which  meets  the  following 
requirements: 

(1)  The  registrant  or  other  person  meets  the 
requirements  of  General  Instruction  I.A.  of 
Form  S-3  (§  239.13  of  this  chapter);  and 

(2)  One  of  the  following  is  met: 

(i)  The  registrant  or  other  person  meets  the 
aggregate  market  value  requirement  of 
General  Instruction  I.B.I  of  Form  S-3;  or 


(ii)  Action  is  to  be  taken  as  described  in 
Items  11, 12  and  14  of  this  schedule  which 
concerns  non-convertible  debt  or  preferred 
securities  which  are  "investment  grade 
securities"  as  defined  in  General  Instruction 
I.B.2  of  Form  S-3,  except  that  the  time  by 
which  the  rating  must  be  assigned  shall  be 
the  date  on  which  definitive  copies  of  the 
proxy  statement  are  first  sent  or  given  to 
security  holders;  or 

(iii)  The  registrant  or  other  person  is  a 
majority-owned  subsidiary  and  one  of  the 
conditions  of  General  Instruction  I.C.  of  Form 
S-3  is  met. 

Item  1.  Date,  time  and  place  information. 
(a)  State  the  date,  time  and  place  of  the 
meeting  of  security  holders,  and  the  complete 
mailing  address,  including  ZIP  Code,  of  the 
principal  executive  o^ices  of  the  registrant, 
unless  such  information  is  otherwise 
disclosed  in  material  furnished  to  security 
holders  with  or  preceding  the  proxy 
statement.  If  action  is  to  be  taken  by  written 
consent,  state  the  date  by  which  consents  are 
to  be  submitted  if  state  law  requires  that  such 
a  date  be  specified  or  if  the  person  soliciting 
intends  to  set  a  date. 

(b)  On  the  first  page  of  the  proxy 
statement,  state  the  approximate  date  on 
which  the  proxy  statement  and  form  of  proxy 
are  first  sent  or  given  to  security  holders. 

(c)  Furnish  the  information  required  to  be 
in  the  proxy  statement  by  Rule  14a-5(e) 

(S  240.14a-5(e)  of  this  chapter). 

Item  2.  Revocability  of  proxy.  State 
whether  or  not  the  person  giving  the  proxy 
has  the  power  to  revoke  it.  If  the  right  of 
revocation  before  the  proxy  is  exercised  is 
limited  or  is  subject  to  compliance  with  any 
formal  procedure,  briefly  describe  such 
hmitation  or  procedure. 

Item  3.  Dissenters'  right  of  appraisal. 
Outline  briefly  the  rights  of  appraisal  or 
similar  rights  of  dissenters  with  respect  to 
any  matter  to  be  acted  upon  and  indicate  any 
statutory  procedure  required  to  be  followed 
by  dissenting  security  holders  in  order  to 
perfect  such  rights.  Where  such  rights  may  be 
exercised  only  within  a  limited  time  after  the 
date  of  adoption  of  a  proposal,  the  filing  of  a 
charter  amendment  or  other  similar  act,  stale 
whether  the  persons  solicited  will  be  notified 
of  such  date. 

Instruction.  Indicate  whether  a  security 
holder's  failure  to  vote  against  a  proposal 
will  constitute  a  waiver  of  his  appraisal  or 
similar  rights  and  whether  a  vote  against  a 
proposal  will  be  deemed  to  satisfy  any  notice 
requirements  under  State  law  with  respect  to 
appraisal  rights.  If  the  State  law  is  unclear, 
state  what  position  will  be  taken  in  regard  to 
these  matters. 

Item  4.  Persons  Making  the  Solicitation — 
(a)  Solicitations  not  subject  to  Rule  14a-ll 
(§240.140-11  of  this  chapter.)  (1)  If  the 
solicitation  is  made  by  the  registrant,  so 
state.  Give  the  name  of  any  director  of  the 
registrant  who  has  informed  the  registrant  in 
writing  that  he  intends  to  oppose  any  action 
intended  to  be  taken  by  the  registrant  and 
indicate  the  action  which  he  intends  to 
oppose. 

(2)  If  the  solicitation  is  made  otherwise 
than  by  the  registrant,  so  state  and  give  the 
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names  of  the  persons  by  whom  and  on  whose 
behalf  it  is  made. 

(3)  If  the  solicitation  is  to  be  made 
otherwise  than  by  the  use  of  the  mails, 
describe  the  methods  to  be  employed.  If  the 
solicitation  is  to  be  made  by  specially, 
engaged  employees  or  paid  solicitors,  state  (i) 
the  material  features  of  any  contract  or 
arrangement  for  such  solicitation  and  identify 
the  parties,  and  [ii)  the  cost  or  anticipated 
cost  thereof. 

(4)  State  the  names  of  the  persons  by  whom 
the  cost  of  solicitation  has  been  or  will  be 
borne,  directly  or  indirectly. 

(b)  Solicitations  subject  to  Rule  14a-ll 
(§240.14a-ll  of  this  chapter).  (1)  State  by 
whom  the  solicitation  is  made  and  describe 
the  methods  employed  and  to  be  employed  to 
solicit  security  holders. 

(2)  If  regular  employees  of  the  registrant  or 
any  other  participant  in  a  solicitation  have 
been  or  are  to  be  employed  to  solicit  security 
holders,  describe  the  class  or  classes  of 
employees  to  be  so  employed,  and  the 
manner  and  nature  of  their  employment  for 
such  purpose. 

(3)  If  specially  engaged  employees, 
representatives  or  other  persons  have  been  or 
are  to  be  employed  to  solicit  security  holders, 
state  (i)  the  material  features  of  any  contract 
or  arrangement  for  such  solicitation  and  the 
identity  of  the  parties,  (ii)  the  cost  or 
anticipated  cost  thereof  and  (iii)  the 
approximate  number  of  such  employees  of 
employees  or  any  other  person  (naming  such 
other  person]  who  will  solicit  security 
holders). 

(4)  State  the  total  amount  estimated  to  be 
spent  and  the  total  expenditures  to  date  for, 
in  furtherance  of,  or  in  connection  with  the 
solicitation  of  security  holders. 

(5)  Slate  by  whom  the  cost  of  the 
solicitation  will  be  borne.  If  such  cost  is  to  be 
borne  initially  by  any  person  other  than  the 
registrant,  state  whether  reimbursement  will 
be  sought  from  the  registrant,  and.  if  so, 
whether  the  question  of  such  reimbiirsement 
will  be  submitted  to  a  vote  of  security 
holders. 

(6)  If  any  such  solicitation  is  terminated 
pursuant  to  a  settlement  between  the 
registrant  and  any  other  participant  in  such 
solicitation,  describe  the  terms  of  such 
settlement,  including  the  cost  or  anticipated 
cost  thereof  to  the  registrant. 

Instructions.  1.  With  respect  to  solicitations 
subject  to  Rule  14a-ll  (5  240.1 4a-ll  of  this 
chapter),  costs  and  expenditures  within  the 
meaning  of  this  Item  4  shall  include  fees  for 
attorneys,  accountants,  public  relations  or 
financial  advisers,  solicitors,  advertising, 
printing,  transportation,  litigation  and  other 
costs  incidental  to  the  solicitation,  except 
that  the  registrant  may  exclude  the  amount  of 
such  costs  represented  by  the  amount 
normally  expended  for  a  solicitation  for  an 
election  of  directors  in  the  absence  of  a 
contest  and  costs  represented  by  salaries 
and  wages  of  regular  employees  and  officers, 
provided  a  statement  to  that  effect  is 
included  in  the  proxy  statement. 

2.  The  information  required  pursuant  to 
paragraph  (b)(e)  of  this  Item  should  be 
included  in  any  amended  or  revised  proxy 
statement  or  other  soliciting  materials 
relating  to  the  same  meeting  or  subject  matter 


furnished  to  security  holders  by  the  registrant 
subsequent  to  the  date  of  settlement. 

Item  5.  Interest  of  certain  Persons  in 
Matters  To  Be  Acted  Upon — (a)  Solicitations 
not  subject  to  Rule  Ua-11  (§240.14a-ll  of 
this  chapter).  Descnbe  briefly  any  substantial 
interest,  direct  or  indirect,  by  security 
holdings  or  otherwise,  of  each  of  the 
following  persons  in  any  matter  to  be  acted 
upon,  other  than  elections  to  office: 

(1)  If  the  solicitation  is  made  on  behalf  of 
the  registrant,  each  person  who  has  been  a 
director  or  executive  officer  of  the  registrant 
at  any  time  since  the  beginning  of  the  last 
fiscal  year. 

(2)  If  the  solicitation  is  made  otherwise 
than  on  behalf  of  the  registrant,  each  person 
on  whose  behalf  the  solicitation  is  made. 

Any  person  who  would  be  a  participant  in  a 
solicitation  for  purposes  of  Rule  14a-ll 
(§  240.14a-ll  of  this  chapter),  as  defined  in 
paragraph  (b)  (3),  (4).  (5)  and  (6)  thereof,  shall 
be  deemed  a  person  on  whose  behalf  the 
solicitation  is  made  for  purposes  of  this 
paragraph  (a). 

(3)  Each  nominee  for  election  as  a  director 
of  the  registrant. 

(4)  Each  associate  of  any  of  the  foregoing 
persons. 

Instruction.  Except  in  the  case  of  a 
solicitation  subject  to  this  regulation  made  in 
opposition  to  another  solicitation  subject  to 
this  regulation,  this  sub-item  (a)  shall  not 
apply  to  any  interest  arising  from  the 
ownership  of  securities  of  the  registrant 
where  the  security  holder  receives  no  extra 
or  special  benefit  not  shared  on  a  pro  rata 
basis  by  all  other  holders  of  the  same  class. 

(b)  Solicitation  subject  to  Rule  Ua-ll 
(§  240.14a-ll  of  this  chapter).  (1)  Describe 
briefly  any  substantial  interest,  direct  or 
indirect,  by  security  holdings  or  otherwise,  of 
each  participant  as  defined  in  Rule  14a-ll 
(5  240.14a-ll  of  this  chapter),  paragraph 
§  240.14a-ll(b)  (2).  (3),  (4),  (5)  and  (6)  (Rule  X- 
14a-ll),  in  any  matter  to  be  acted  upon  at  the 
meeting,  and  include  with  respect  to  each 
participant  the  infonnation,  or  a  fair  and 
adequate  summary  thereof,  required  by  Items 
2(a),  2(d),  3. 4(b)  and  4(c)  of  Schedule  14B 
(§  240.143-102  of  this  chapter). 

(2)  With  respect  to  any  person,  other  than  a 
director  or  executive  officer  of  the  registrant 
acting  solely  in  that  capacity,  who  is  a  party 
to  an  arrangement  or  understanding  pursuant 
to  which  a  nominee  for  election  as  director  is 
proposed  to  be  elected,  describe  any 
substantial  interest,  direct  or  indirect,  by 
security  holdings  or  otherwise,  that  he  has  in 
any  matter  to  be  acted  upon  at  the  meeting, 
and  furnish  the  information  called  for  by  Item 
4  (b)  and  (c)  of  Schedule  14B. 

Item  ft  Voting  securities  and  principal 
holders  thereof  (a)  As  to  each  class  of  voting 
securities  of  the  registrant  entitled  to  be 
voted  at  the  meeting  (or  by  written  consents 
or  authorizations  if  no  meeting  is  held),  state 
the  number  of  sharas  outstanding  and  the 
number  of  votes  to  which  each  class  is 
entitled. 

(b)  State  the  record  date,  if  any,  with 
respect  to  this  solicitation.  If  the  right  to  vote 
or  give  consent  is  not  to  be  determined,  in 
whole  or  in  part  by  reference  to  a  record 
date,  indicate  the  criteria  for  the 
determination  of  security  holders  entitled  to 
vote  or  give  consent 


(c)  If  action  is  to  be  taken  with  respect  to 
the  election  of  directors  and  if  the  persons 
solicited  have  cumulative  voting  rights:  (1) 
Make  a  statement  that  they  have  such  rights, 
(2)  briefly  describe  such  rights,  (3)  state 
briefly  the  conditions  precedent  to  the 
exercise  thereof,  and  (4)  if  discretionary 
authority  to  cumulate  votes  is  solicited,  so 
indicate. 

(d)  Furnish  the  informetion  required  by 
Item  403  of  Regulation  S-K  ({  229.403  of  this 
chapter)  to  the  extent  known  by  the  persons 
on  whose  behalf  the  solicitation  is  made. 

(e)  If,  to  the  knowledge  of  the  persons  on 
whose  behalf  the  solicitation  is  made,  a 
change  in  control  of  the  registrant  has 
occurred  since  the  beginning  of  its  last  flscal 
year,  state  the  name  of  the  person(s]  who 
acquired  such  control,  the  amount  and  the 
source  of  the  consideration  used  by  such 
person  or  persons;  the  basis  of  the  control, 
the  date  and  a  description  of  the 
transaction(s)  which  resulted  in  the  change  of 
control  and  the  percentage  of  voting 
securities  of  the  registrant  now  beneficially 
owned  directly  or  indirectly  by  the  person(s) 
who  acquired  control;  aad  the  identity  of  the 
person(s)  from  whom  control  was  assumed.  If 
the  source  of  all  or  any  part  of  the 
consideration  used  is  a  loan  made  in  the 
ordinary  course  of  business  by  a  bank  as 
defined  by  section  3(a)(8)  of  the  Act,  the 
identity  of  such  bank  shall  be  omitted 
provided  a  request  for  confidentiality  has 
been  made  pursuant  to  section  13(d)(1)(B)  of 
the  Act  by  the  person(s)  who  acquired 
control.  In  lieu  thereof,  the  material  shall 
indicate  that  the  identity  of  the  bank  has 
been  so  omitted  and  filed  separately  with  the 
Commission. 

Instruction.  1.  State  the  terms  of  any  loans 
or  pledges  obtained  by  the  new  control  group 
for  the  purpose  of  acquiring  control,  and  the 
names  of  the  lenders  or  pledgees. 

2.  Any  arrangements  or  understandings 
among  members  of  both  the  former  and  new 
control  groups  and  their  associates  with 
respect  to  election  of  directors  or  other 
matters  should  be  descr&ed. 

Item  7.  Directors  and  executive  officers.  If 
action  is  to  be  taken  with  respect  to  the 
election  of  directors,  furaish  the  following 
information  in  tabular  form  to  the  extent 
practicable.  If,  however,  the  solicitation  is 
made  on  behalf  of  persons  other  than  the 
registrant  the  information  required  need  be 
furnished  only  as  to  nominees  of  the  persons 
making  the  solicitation. 

(a)  The  information  required  by  instruction 
4  to  Item  103  of  Regulation  S-K  ({  229.103  of 
this  chapter)  with  respect  to  directors  and 
executive  officers. 

(b)  The  infonnation  required  by  Items  401 
and  404  (a)  and  (c)  of  Refulation  S-K 

(9  229.401  and  {  229.404  of  this  chapter). 

(c)  With  respect  to  re^strants  other  than 
investment  companies  registered  under  the 
Investment  Company  Adt  of  194a  furnish  the 
information  required  by  Item  404(b]  of 
Regulation  S-K  (|  229.401  of  this  chapter). 

(d)  With  respect  to  in\«8tment  companie« 
registered  under  the  Invoatment  Company 
Act  of  1940.  indicate  by  an  asterisk  any 
nominee  or  director  who  is  or  would  be  an 
"interested  person"  within  the  meaning  of 
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section  2(a)(19)  of  the  Investment  Company 
Act  of  1940  and  briefly  describe  the 
relationships  by  reason  of  which  such  person 
is  deemed  an  "interested  person." 

(e)(1)  State  whether  or  not  the  registrant 
has  standing  audit,  nominating  and 
compensation  committees  of  the  Board  of 
Directors,  or  committees  performing  similar 
functions.  If  the  registrant  has  such 
committees,  however  designated,  identify 
each  committee  member,  state  the  number  of 
committee  meetings  held  by  each  such 
committee  curing  the  last  fiscal  year  and 
describe  briefly  the  functions  performed  by 
such  committees.  In  the  case  of  investment 
companies  registered  under  the  Investment 
Company  Act  of  1940,  indicate  by  an  asterisk 
whether  that  member  is  an  "interested 
person"  as  defmed  in  section  2(a](19)  of  that 
Act.  Information  concerning  compensation 
committees  is  not  required  of  registered 
investment  companies  whose  management 
functions  are  performed  by  external 
managers. 

(2)  If  the  registrant  has  a  nominating  or 
similar  committee,  state  whether  the 
committee  will  consider  nominees 
recommended  by  security  holders  and,  if  so, 
describe  the  procedures  to  be  followed  by 
security  holders  in  submitting  such 
recommendations. 

(f)  State  the  total  number  of  meetings  of  the 
board  of  directors  (including  regularly 
scheduled  and  special  meetings)  which  were 
held  during  the  last  full  fiscal  year.  Name 
each  incumbent  director  who  during  the  last 
full  fiscal  year  attended  fewer  than  75 
percent  of  the  aggregate  of  (1)  the  total 
number  of  meetings  of  the  board  of  directors 
(held  during  the  period  for  which  he  has  been 
a  director]  and  (2)  the  total  number  of 
meetings  held  by  all  committees  of  the  board 
on  which  he  served  (during  the  periods  that 
he  served). 

(g)  If  a  director  has  resigned  or  declined  to 
stand  for  re-election  to  the  board  of  directors 
since  the  date  of  the  last  annual  meeting  of 
security  holders  because  of  a  disagreement 
with  the  registrant  on  any  matter  relating  to 
the  registrant's  operations,  policies  or 
practices,  and  if  the  director  has  furnished 
the  registrant  with  a  letter  describing  such 
disagreement  and  requesting  that  the  matter 
be  disclosed,  the  registrant  shall  state  the 
date  of  resignation  or  declination  to  stand  for 
re-election  and  summarize  the  director's 
description  of  the  disagreement. 

If  the  registrant  believes  that  the  description 
provided  by  the  director  is  incorrect  or 
incomplete,  it  may  include  a  brief  statement 
presenting  its  view  of  the  disagreement. 

Item  8.  Compensation  of  directors  and 
executive  officers.  (See  Note  C  at  the 
beginning  of  Schedule  14A). 

Furnish  the  information  required  by  Item 
402  (§  229.402  of  this  chapter)  of  Regulation 
S-K  if  action  is  to  be  taken  with  regard  to  (i) 
the  election  of  directors,  (ii)  any  bonus,  profit 
sharing  or  other  compensation  plan,  contract, 
or  arrangement  in  which  any  director, 
nominee  for  election  as  a  director,  or 
executive  o^icer  of  the  registrant  will 
participate,  (iii)  any  pension  or  retirement 
plan  in  which  any  such  person  will 
participate  or  (iv)  the  granting  or  extension  to 
any  such  person  of  any  options,  warrants  or 


rights  to  purchase  any  securities,  other  than 
warrants  or  rights  issued  to  security  holders 
as  such,  on  a  pro  rata  basis.  However,  if  the 
solicitation  is  made  on  behalf  of  persons 
other  than  the  registrant  the  information 
required  need  to  be  furnished  only  as  to 
nominees  of  the  persons  making  the 
solicitation  and  associates  of  such  nominees. 

Instruction.  If  an  otherwise  reportable 
compensation  plan  became  subject  to  such 
requirements  because  of  an  acquisition  or 
merger  and,  within  one  year  of  the 
acquisition  or  merger,  such  plan  was 
terminated  for  purposes  of  prospective 
eligibility,  the  registrant  may  furnish  a 
description  of  its  obligation  to  the  designated 
individuals  pursuant  to  the  compensation 
plan.  Such  description  may  be  furnished  in 
lieu  of  a  description  of  the  compensation  plan 
in  the  proxy  statement. 

Item  9.  Independent  public  accountants.  If 
the  solicitation  is  made  on  behalf  of  the 
registrant  and  relates  to:  (1)  The  annual  (or 
special  meeting  in  lieu  of  annual)  meeting  of 
security  holders  at  which  directors  are  to  be 
elected,  or  a  solicitation  of  consents  or 
authorizations  in  lieu  of  such  meeting  or  (2) 
the  election,  approval  or  ratification  of  the 
registrant's  accountant,  furnish  the  following 
information  describing  the  registrant's 
relationship  with  its  independent  public 
accountant: 

(a)  The  name  of  the  principal  accountant 
selected  or  being  recommended  to  security 
holders  for  election,  approval  or  ratification 
for  the  current  year.  If  no  accountant  has 
been  selected  or  recommended,  so  state  and 
briefly  describe  the  reasons  therefor. 

(b)  The  name  of  the  principal  accountant 
for  the  fiscal  year  most  recently  completed  if 
different  from  the  accountant  selected  or 
recommended  for  the  current  year  or  if  no 
accountant  has  yet  been  selected  or 
recommended  for  the  current  year. 

(c)  The  proxy  statement  shall  indicate:  (1) 
Whether  or  not  representatives  of  the 
principal  accountant  for  the  current  year  and 
for  the  most  recently  completed  fiscal  year 
are  expected  to  be  present  at  the  security 
holders'  meeting,  (2)  whether  or  not  they  will 
have  the  opportunity  to  make  a  statement  if 
they  desire  to  do  so,  and  (3)  whether  or  not 
such  representatives  are  expected  to  be 
available  to  respond  to  appropriate 
questions. 

(d)  If  a  change  or  changes  in  accountants 
have  taken  place  since  the  date  of  the  proxy 
statement  for  the  most  recent  annual  meeting 
of  security  holders  (or,  if  this  is  the  first 
meeting  for  which  a  proxy  statement  is 
required,  within  12  months  prior  to,  and  any 
period  subsequent  to,  the  date  of  the  end  of 
most  recent  fiscal  year),  notwithstanding  any 
previous  disclosure,  provide  the  information 
required  by  Item  304(a)  of  Regulation  S-K 

(!  229.304  of  this  chapter). 

Item  10.  Compensation  Plans.  If  action  is  to 
be  taken  with  respect  to  any  plan  pursuant  to 
which  cash  or  noncash  compensation  may  be 
paid,  furnish  the  following  information  with 
respect  to  any  such  plan. 

(a)  All  Plans. 

(1)  Describe  briefly  the  material  features  of 
the  plan,  identify  each  class  of  persons  who 
will  be  eligible  taparticipate  therein,  indicate 
the  approximate  number  of  persons  in  each 


such  class  and  state  the  basis  of  such 
participation. 

(2)  State  the  benefits  or  amounts  which  will 
be  received  bv  or  allocated  to  each  of  the 
following  uncer  the  plan,  if  such  benefits  or 
amounts  are  determinable:  (i)  Each  person 
(stating  name  and  position)  specified  in 
paragraph  (a)(l)(i)  of  Item  402  of  Regulation 
S-K  (5  229.402  of  this  chapter):  (ii)  all  current 
executive  officers  as  a  group;  (iii)  all  directors 
who  are  executive  officers  as  a  group:  (iv)  all 
employees  as  a  group.  If  such  benefits  or 
amounts  are  not  determinable,  state  the 
benefits  or  amounts  which  would  have  been 
received  by  or  allocated  to  each  of  the 
following  for  the  last  fiscal  year  if  the  plan 
had  been  in  effect,  if  such  benefits  or 
amounts  may  be  determined:  (i)  Each  person 
(stating  name  and  position)  specified  in 
paragraph  (a)(l)(i)  of  Item  402  of  Regulation 
S-K  (§  229.402  of  this  chapter);  (ii)  all  current 
executive  officers  as  a  group:  (iii)  all  directors 
who  are  not  executive  officers  as  a  group;  (iv) 
all  employees  as  a  group. 

(3)  Furnish  the  information  called  for  by 
Item  402(b)  of  Regulation  S-K  (8  229.402  of 
this  chapter)  with  respect  to  all  compensation 
plans  now  in  effect  or  in  effect  during  the  last 
three  years  except  that  information  called  for 
in  subparagraphs  (b)(])  (vi)  and  (vii)  and 
(b)(4)  of  Item  402(b)  of  Regulation  S-K 

(§  229.402  of  this  chapter)  should  be  furnished 
with  respect  to  the  last  three  fiscal  years  for 
the  following:  (i)  Each  person  (stating  name 
and  position)  specified  in  Item  402(a)(l)(i)  of 
Regulation  S-K  (§  229.402  of  this  chapter);  (ii) 
all  current  executive  officers  as  a  group:  (iii) 
all  directors  who  are  not  executive  officers  as 
a  group,  if  such  persons  may  participate  in 
the  plan;  and  (iv)  all  employees  as  a  group,  if 
such  persons  may  participate  in  the  plan. 
Such  information  is  in  lieu  of  the  information 
otherwise  called  for  by  Item  402(b)  of 
Regulation  S-K  (§  229.402  of  this  chapter)  in 
connection  with  the  disclosure  required  by 
Item  8  of  this  schedule. 

(4)  If  the  plan  to  be  acted  upon  can  be 
amended,  otherwise  than  by  a  vote  of 
security  holders,  to  increase  the  cost  thereof 
to  the  registrant  or  to  alter  the  allocation  of 
the  benefits  as  between  the  groups  specified 
in  paragraph  (a)(3),  state  the  nature  of  the 
amendments  which  can  be  so  made. 

(b)  Specific  Plans. 

(1)  With  respect  to  any  pension  or 
retirement  plan  submitted  for  security  holder 
action,  state:  (i)  The  approximate  total 
amount  necessary  to  fund  the  plan  with 
respect  to  past  services,  the  period  over 
which  such  amount  is  to  be  paid  and  the 
estimated  annual  payments  necessary  tu  pay 
the  total  amount  over  such  period;  and  (ii)  the 
estimated  annual  payment  to  be  made  with 
respect  to  current  services.  In  the  case  of  a 
pension  or  retirement  plan,  information 
called  for  by  paragraph  (a)(2)  of  this  Item 
may  be  furnished  in  the  format  specified  by 
paragraphs  (b)  (2)  and  (3)  of  Item  402  of 
Regulation  S-K  (§  229.402  of  this  chapter). 

(2)  With  respect  to  options,  warrants  or 
rights  submitted  for  security  holder  action;  (i) 
state:  (A)  The  title  and  amount  of  securities 
called  for  or  to  be  called  for  by  such  options, 
warrants  or  rights;  (B)  the  prices,  expiration 
dates  and  other  material  conditions  upon 
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which  the  options,  warrants  or  rights  may  be 
exercised:  (C)  the  consideration  received  or 
to  be  received  by  the  registrant  or  subsidiary 
for  the  granting  or  extension  of  the  options, 
warrants  or  rights:  (D]  the  market  value  of  the 
securities  called  for  or  to  be  called  for  by  the 
options,  warrants  or  rights  as  of  the  latest 
practicable  date;  and  (E)  in  the  case  of 
options,  the  federal  income  tax  consequences 
of  the  issuance  and  exercise  of  such  options 
to  the  recipient  and  to  the  registrant:  and  (ii) 
state  separately  the  amount  of  such  options 
by  the  following  persons  if  such  benefits  or 
amounts  are  determinable:  (A)  Each  person 
(stating  name  and  position]  specified  in 
paragraph  (a)(l)(i)  of  Item  402  of  Regulation 
S-K  (§  229.402  of  this  chapter):  (B)  all  current 
executive  officers  as  a  group:  (C)  all  directors 
who  are  not  executive  officers  as  a  group;  (D) 
each  nominee  for  election  as  a  director  (E) 
each  associate  of  any  of  such  directors, 
executive  officers  or  nominees:  (F)  each  other 
person  who  received  or  is  to  receive  5 
percent  of  such  options,  warrants  or  rights; 
and  (G)  all  employees  as  a  group. 

Instructions 

1.  The  term  "plan"  as  used  in  this  Item 
means  any  plan  as  defined  in  Instruction  3  of 
paragraph  (b)  of  Item  402  of  Regulation  S-K 
(§  229.402  of  this  chapter). 

2.  If  action  is  to  be  taken  with  respect  to  a 
material  amendment  or  modification  of  an 
existing  plan,  the  item  shall  be  answered 
with  respect  to  the  plan  as  proposed  to  be 
amended  or  modified  and  shall  indicate  any 
material  differences  from  the  existing  plan. 

3.  If  the  plan  to  be  acted  upon  is  set  forth  in 
a  written  document,  three  copies  thereof  shall 
be  filed  with  the  Commission  at  the  time 
preliminary  copies  of  the  proxy  statement 
and  form  of  proxy  are  filed  pursuant  to 
paragraph  (a)  of  Rule  14a-«  (§  229.14a-«  of 
this  chapter). 

4.  Paragraphs  (a)(3)  and  (b)(2){ii)  do  not 
apply  to  warrants  or  rights  to  be  issued  to 
security  holders  as  such  on  a  pro  rata  basis. 

5.  The  Commission  should  be  informed,  as 
supplemental  information,  when  the  proxy 
statement  in  preliminary  form  is  filed,  as  to 
when  the  options,  warrants  or  rights  and  the 
shares  called  for  thereby  will  be  registered 
under  the  Securities  Act  or,  if  such 
registration  is  not  contemplated,  the  section 
of  the  Securities  Act  or  rule  of  the 
Commission  under  which  exemption  from 
such  registration  is  claimed  and  the  facts 
relied  upon  to  make  the  exemption  available. 

Item  11.  Authorization  or  issuance  of 
securities  otherwise  than  for  exchange.  If 
action  is  to  be  taken  with  respect  to  the 
authorization  or  issuance  of  any  securities 
otherwise  than  for  exchange  for  outstanding 
securities  of  the  registrant,  furnish  the 
following  information: 

(a)  State  the  title  and  amount  of  securities 
to  be  authorized  or  issued. 

(b)  Furnish  the  information  required  by 
Item  202  of  Regulation  S-K  (§229.202  of  this 
chapter).  If  the  terms  of  the  securities  cannot 
be  stated  or  estimated  with  respect  to  any  or 
all  of  the  securities  to  be  authorized,  because 
no  offering  thereof  is  contemplated  in  the 
proximate  future,  and  if  no  further 
authorization  by  security  holders  for  the 
issuance  thereof  is  to  be  obtained,  it  should 


be  stated  that  the  terms  of  the  securities  to  be 
authorized,  including  dividend  or  interest 
rates,  conversion  prices,  voting  rights, 
redemption  prices,  maturity  dates,  and 
similar  matters  will  be  determined  by  the 
board  of  directors.  If  the  securities  are 
additional  shares  of  common  stack  ofa  class 
outstanding,  the  description  may  be  omitted 
except  for  a  statement  of  the  preemptive 
rights,  if  any.  Where  the  statutory  provisions 
with  respect  to  preemptive  rights  are  so 
indefinite  or  complex  that  they  cannot  be 
stated  in  summarized  form,  it  will  suffice  to 
make  a  statement  in  the  form  of  an  opinion  of 
counsel  as  to  the  existence  and  extent  of  such 
rights. 

(c)  Describe  briefly  the  transaction  in 
which  the  securities  are  to  be  issued 
including  a  statement  as  to  (1)  the  nature  and 
approximate  amount  of  consideration 
received  or  to  be  received  by  the  registrant 
and  (2)  the  approximate  amount  devoted  to 
each  purpose  so  far  as  determinable  for 
which  the  net  proceeds  have  been  or  are  to 
be  used.  If  it  is  impracticable  to  describe  the 
transaction  in  which  the  securities  are  to  be 
issued,  state  the  reason,  indicate  the  purpose 
of  the  authorization  of  the  securities,  and 
state  whether  further  authorization  for  the 
issuance  of  the  securities  by  a  vote  of 
security  holders  will  be  solicited  prior  to  such 
issuance. 

(d)  If  the  securities  are  to  be  issued 
otherwise  than  in  a  public  offering  for  cash, 
state  the  reasons  for  the  proposed 
authorization  or  issuance  and  the  general 
effect  thereof  upon  the  rights  of  existing 
security  holders. 

(e)  Furnish  the  information  required  by 
Item  13(a)  of  this  schedule. 

Item  12.  Modification  or  exchange  of 
securities.  If  action  is  to  be  taken  with 
respect  to  the  modification  of  any  class  of 
securities  of  the  registrant,  or  the  issuance  or 
authorization  for  issoance  of  securities  of  the 
registrant  in  exchange  for  outstanding 
securities  of  the  registrant  furnish  the 
following  information: 

(a)  If  outstanding  securities  are  to  be 
modified,  state  the  title  and  amount  thereof. 
If  securities  are  to  be  issued  in  exchange  for 
outstanding  securities,  state  the  title  and 
amount  of  securities  to  be  so  issued,  the  title 
and  amount  of  outstanding  securities  to  be 
exchanged  therefor  and  the  basis  of  the 
exchange. 

(b)  Describe  any  material  differences 
between  the  outstanding  securities  and  the 
modified  or  new  securities  in  respect  of  any 
of  the  matters  concerning  which  information 
would  be  required  in  the  description  of  the 
securities  in  Item  202  of  Regulation  S-K 

(§  229.202  of  this  chapter). 

(c)  State  the  reasons  for  the  proposed 
modification  or  exchange  and  the  general 
effect  thereof  upon  the  rights  of  existing 
security  holders. 

(d)  Furnish  a  brief  statement  as  to  arrears 
in  dividends  or  as  to  defaults  in  principal  or 
interest  in  respect  to  the  outstanding 
securities  which  are  to  be  modified  or 
exchanged  and  such  other  information  as 
may  be  appropriate  in  the  particular  case  to 
disclose  adequately  the  nature  and  effect  of 
the  proposed  action. 

(e)  Outline  briefly  any  other  material 
features  of  the  proposed  modification  or 


exchange.  If  the  plan  of  proposed  action  is  set 
forth  in  a  written  document,  file  copies 
thereof  with  the  Commission  in  accordance 
with  S  240.14a-6. 

(f)  Furnish  the  information  required  by  Item 
13(a)  of  this  Schedule. 

Instruction.  If  the  existing  security  is 
presently  listed  and  registered  on  a  national 
securities  exchange,  stats  whether  the 
registrant  intends  to  appljr  for  listing  and 
registration  of  the  new  or  reclassified 
security  on  such  exchange  or  any  other 
exchange.  If  the  registrant  does  not  intend  to 
make  such  application,  state  the  effect  of  the 
termination  of  such  listing  and  registration. 

Item  13.  Financial  and  other  information. 
[See  Notes  D  and  E  at  the  beginning  of  this 
Schwiide.T 

(a)  Information  required. 

If  action  is  to  be  taken  with  respect  to  any 
matter  specified  in  Item  11  or  12,  furnish  the 
following  information: 

(1)  Financial  statements  meeting  the 
requirements  of  Regulation  S-X.  including 
financial  information  required  by  Rule  3-OS 
and  Article  11  of  Regulation  S-X  with  respect 
to  transactions  other  than  that  pursuant  to 
which  action  is  to  be  taken  as  described  in 
this  proxy  statement; 

(2)  Item  302  of  Regulation  S-K, 
supplementary  financial  information; 

(3)  Item  303  of  Regulation  S-K, 
management's  discussion  and  analysis  of 
financial  condition  and  results  of  operations; 

(4)  Item  304  of  Regulation  S-K,  changes  in 
and  disagreements  with  accountants  on 
accounting  and  financial  disclosure;  and 

(5)  A  statement  as  to  Aether  or  not 
representatives  of  the  principal  accountants 
for  the  current  year  and  ibr  the  most  recently 
completed  fiscal  year: 

(i)  Are  expected  to  be  present  at  the 
security  holders'  meeting; 

(ii)  Will  have  the  opportunity  to  make  a 
statement  if  they  desire  to  do  so;  and 

(iii)  Are  expected  to  be  available  to 
respond  to  appropriate  qaestions. 

(b)  Incorporation  by  reference. 

The  information  required  pursuant  to 
paragraph  (a)  of  this  Item  may  be 
incorporated  by  reference  into  the  proxy 
statement  as  follows: 

(1)  S-3  registrants. 

If  the  registrant  meets  the  requirements  of 
Form  S-3(  see  Note  E  to  this  Schedule),  it 
may  incorporate  by  reference  to  previously- 
filed  documents  any  of  the  information 
required  by  paragraph  (a)  of  this  Item, 
provided  that  the  requirements  of  paragraph 
(c)  are  met  Where  the  registrant  meets  the 
requirements  of  Form  S-3  and  has  elected  to 
furnish  the  required  infoitnation  by 
incorporation  by  reference,  the  registrant 
may  elect  to  update  the  information  so 
incorporated  by  reference  to  information  in 
subsequently-filed  docunents, 

(2)  All  registrants. 

The  registrant  may  incorporate  by 
reference  any  of  the  information  required  by 
paragraph  (a)  of  this  Item,  provided  that  the 
information  is  contained  in  an  annual  report 
to  security  holders  or  a  previously-filed 
statement  or  report,  such  report  or  statement 
is  delivered  to  security  holders  with  the 
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proxy  statement  and  the  requirements  of 
paragraph  (c)  are  met. 

(c)  Certain  conditiont  applicable  to 
incorporation  by  reference. 

Registrants  digiUe  to  incorporate  by 
reference  info  the  {M^ncy  statement  the 
information  re<)uired  by  paragraph  (a)  of  this 
Item  in  the  manner  speeded  by  paragraphs 
(b)(1)  and  (b)(2)  may  do  so  only  if: 

(1)  The  information  is  not  required  to  be 
included  in  the  proxy  statement  putsoant  to 
the  requirement  of  another  Item; 

(2)  The  proxy  statement  identifies  on  the 
last  page(8)  the  information  incorporated  by 
reference;  and 

(3)  The  material  incorporated  by  reference 
substantially  meets  the  requirements  of  this 
Item  or  the  appropriate  portions  of  this  Item. 

Instructions  to  Item  13. 

1.  Notwithstanding  the  provisions  of  this 
Item,  any  or  all  of  the  information  required  by 
paragraph  (a)  of  this  Item  not  material  for  the 
exercise  of  prudent  judgment  in  regard  to  the 
matter  to  be  acted  upon  may  be  omitted.  In 
the  usual  case  die  information  is  deemed 
materia]  to  the  exercise  of  prudent  judgment 
where  the  matter  to  be  acted  upon  is  the 
authorization  or  issuance  of  a  material 
amount  of  senior  securities,  but  the 
information  i«  not  deemed  material  where  the 
matter  to  be  acted  upon  is  the  authorization 
or  issuance  of  common  stock,  otherwise  than 
in  an  exchange,  merger,  oonsohdation, 
acquisition  or  similar  transaction,  the 
authorization  of  preferred  stock  without 
present  intent  to  issue  or  the  anthorrzation  of 
preferred  stock  for  issuance  for  cash  in  an 
amount  constituting  fair  vahie. 

2.  In  order  to  facilitate  compliance  with 
Rule  2-02(a)  of  Regnlation  S-X,  one  copy  of 
the  definitive  proxy  statement  filed  with  the 
Commission  shall  include  a  manually  signed 
copy  of  the  accountant's  report.  If  the 
financial  statements  are  incorporated  by 
reference,  a  manually  signed  copy  of  the 
accountant's  report  shall  be  filed  with  the 
definitive  proxy  statement. 

3.  Notwithstanding  the  provisions  of 
Regulation  S-X.  no  schedules  other  than 
those  prepared  in  accordanoe  with  Roles  12- 
15, 12-28  and  12-29  (or.  for  management 
investment  companies.  Rales  12-12  throu^ 
12-14)  (rf  that  regulation  need  be  formshed  in 
the  proxy  statement. 

4.  Unless  registered  on  a  national  seoihties 
exchange  or  otherwise  reqnved  to  furnish 
such  information,  registered  investment 
companies  need  not  fivnish  the  information 
required  by  paragraphs  (8)(2)  or  (3)  of  this 
Item. 

5.  If  the  registrant  submits  preliminary 
proxy  material  incorporating  by  reference 
financial  statements  required  by  this  Item, 
the  registrant  should  furnish  a  draft  of  the 
financial  statements  if  the  document  from 
which  they  are  incorporated  has  not  been 
filed  with  or  furnished  to  the  Commission. 

Item  14.  Mergers,  consolidations, 
acquisitions  and  similar  matters.  (See  Notes 
A.  D  and  E  at  the  beginning  of  this  Schedule.) 

If  action  is  to  be  taken  with  respect  to  any 
transaction  involving:  (i)  The  merger  or 
consolidation  of  the  registrant  into  or  with 
any  other  person  or  of  any  other  person  into 
or  with  the  registrant,  (ii)  the  acquisition  by 
the  registrant  or  any  of  its  security  holders  of 


securities  of  another  person,  (iii)  the 
acquisition  by  the  registrant  of  any  other 
going  business  or  of  the  assets  thereof,  (iv) 
the  sale  or  other  transfer  of  all  or  any 
substantial  part  cf  the  assets  of  the  registrant 
or  (v)  the  liquidation  or  dissolution  of  the 
registrant,  furnish  the  following  information: 

(a)  Information  about  the  transaction. 

Furnish  the  following  information 
concerning  the  registrant  and  (unless 
otherwise  indicated)  each  other  person: 
Which  is  to  be  merged  into  the  registrant  or 
into  or  with  which  the  registrant  is  to  be 
merged  or  consolidated;  the  business  or 
assets  of  wdiich  are  to  be  acquired:  which  is 
the  issuer  of  securities  to  be  acquired  by  the 
registrant  in  exchange  for  all  or  a  substantial 
part  of  the  registrant's  assets;  or  which  is  the 
issuer  of  securities  to  be  acquired  by  the 
registrant  or  its  security  holders: 

(1)  The  name,  complete  mailing  address 
(inchiding  the  ZIP  Code)  and  telephone 
number  (including  the  area  code)  of  the 
principal  executive  offices. 

(2)  A  brief  description  of  the  general  nature 
of  the  business  conducted  by  the  other 
person. 

(3)  A  simmtary  of  tfie  material  features  of 
the  proposed  transaction.  If  the  transaction  is 
set  forth  in  a  written  document,  file  three 
copies  thereof  with  the  Commission  at  the 
time  preHminary  copies  of  the  proxy 
statement  and  form  of  proxy  are  filed 
pursuant  to  Rule  14a-6(a)(§  240.14a-6(a)  of 
this  chapter).  The  summary  shall  include, 
where  applicable: 

(i)  A  brief  summary  of  the  terms  of  the 
transaction  agreement; 

(ii)  The  reasons  for  engaging  in  the 
transaction: 

(iii)  An  explanation  of  any  material 
differences  in  the  rights  of  security  holders  of 
the  registrant  a»  a  result  of  this  transaction; 

(iv)  A  brief  statement  as  to  the  accounting 
treatment  of  the  transaction;  and 

(v)  The  federal  income  tax  consequences  of 
the  transaction. 

(4)  A  brief  statement  as  to  dividends  in 
arrears  or  defaults  in  principal  or  interest  in 
respect  of  any  securities  of  the  registrant  or 
of  such  other  person  and  as  to  the  effect  of 
the  transaction  thereon  and  such  other 
information  as  may  be  appropriate  in  the 
particular  case  to  disclose  adequately  the 
nature  and  effect  of  the  proposed  action. 

(5)  The  information  required  t^  Item  301  of 
Regulation  S-K  (9  228.301  of  this  chapter) 
(selected  financial  data)  for  (i)  the  registrant; 
(ii)  the  other  person;  and  (iii)  1  if  material  the 
registrant  or  the  other  person  on  a  pro  forma 
basis,  giving  effect  to  the  transaction. 

(6)  In  comparative  columnar  form, 
historical  and  pro  forma  per  share  data  of  the 
registrant  and  historical  and  equivalent  pro 
forma  per  share  data  of  the  other  person  for 
the  following  items: 

(i)  Book  value  per  share  as  of  the  date 
financial  data  is  presented  pursuant  to  Item 
301  of  Regulation  S-K(S  229.301  of  this 
chapter)  (selected  financial  data); 

(ii)  Cash  dividends  declared  per  share  for 
the  periods  for  which  financial  data  is 
presented  pursuant  to  Item  301  of  Regulation 
S-K  (f  229.301  of  this  chapter)  (selected 
financial  data);  and 

(iii]  Income  (loss)  per  share  from  continuing 
operations  for  the  periods  for  which  financial 


data  is  presented  pursuant  to  Item  301  of 
Regulation  S-iqS  229J01  of  this  chapterl 
(selected  financial  data). 

Instruction  to  paragraph  (a)(6). 

For  a  business  combination  accounted  for 
as  a  purchase,  the  pro  forma  and  equivalent 
pro  forma  income  (loss)  from  continuing 
operations  per  share  and  equivalent  pro 
forma  cash  dividends  declared  per  share 
shall  be  presented  only  for  the  most  recent 
fiscal  year  and  interim  period.  Equivalent  pro 
forma  per  share  amounts  shall  be  calculated 
by  multiplying  the  pro  forma  income  (loss) 
per  share  before  non-recurring  charges  or 
credits  directly  attributable  to  the 
transaction,  pro  forma  book  value  per  share, 
and  the  pro  forma  dividends  per  share  of  the 
registrant  by  the  exchange  ratio  so  that  the 
per  share  amounts  are  equated  to  the 
respective  values  for  one  share  of  the  other 
person. 

(7)  Financial  information  required  by 
Article  11  of  Regulation  S-X  (i  210.11-01  et 
seq.  of  this  chapter)  with  respect  to  this 
transaction. 

Instructions  to  paragraph  (a)(7). 

1.  Any  other  Article  11  information  that  is 
presented  (rather  than  incorporated  by 
reference)  pursuant  to  other  items  of  this 
schedule  shall  be  presented  together  with  the 
information  provided  pursuant  to  pa.^agraph 
(a)(7),  but  the  presentation  shall  clearly 
distinguish  between  this  transaction  and  any 
other. 

2.  If  pro  forma  financial  information  with 
respect  to  all  other  transactions  is 
incorporated  by  reference  pursuant  to 
paragraph  (b)  of  this  Item,  only  the  pro  forma 
results  need  be  presented  as  part  of  the  pro 
forma  financial  information  required  by  this 
Item. 

(8)  A  statement  as  to  whether  any  federal 
or  state  regulatory  requirements  must  be 
complied  with  or  approval  must  be  obtained 
in  connection  with  the  transaction  and  if  so 
the  status  of  such  compliance  or  approval 

(9)  If  a  report,  opinion  or  appraisal 
materially  relating  to  the  transaction  has 
been  received  from  an  outside  party,  and 
such  report  opinion  or  appraisal  is  referred 
to  in  the  proxy  statement,  furnish  the  same 
information  as  would  be  required  by  Item 
9(b)(1)  through  (6]  of  Schedule  13E-3 

(§  240.13e-100  of  this  chapter). 

(10)  A  description  of  any  past,  present  or 
proposed  material  contracts,  arrangements, 
understandings,  relationships,  negotiations  or 
transactions  during  the  periods  for  which 
financial  statements  are  presented  or 
incorporated  by  reference  pursuant  to  this 
Item  between  the  other  person  or  its  affiliates 
and  the  registrant  or  its  affiliates  such  as 
those  concerning  a  merger,  consolidation  or 
acquisition;  a  tender  offer  or  other  acquisition 
of  securities;  an  election  of  directors;  or  a 
sale  or  other  transfer  of  a  material  amount  of 
assets. 

(11)  As  to  each  class  of  securities  of  the 
registrant  or  of  the  other  person  which  is 
admitted  to  trading  on  a  national  securities 
exchange  or  with  respect  to  which  a  market 
otherwise  exists,  and  which  will  be 
materially  affected  by  the  transaction,  state 
the  high  and  low  sale  prices  (or  in  the 
absence  of  trading  in  a  particular  period,  the 
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range  of  the  bid  and  asked  prices]  as  of  the 
date  preceding  public  announcement  of  the 
proposed  transaction,  or  if  no  such  public 
announcement  was  made,  as  of  the  day 
preceding  the  day  the  agreement  or  resolution 
with  respect  to  the  action  was  made. 

(12)  A  statement  as  to  whether  or  not 
representatives  of  the  principal  accountants 
for  the  current  year  and  for  the  most  recently 
completed  fiscal  year 

(i)  Are  expected  to  be  present  at  the 
security  holders'  meeting; 

(ii)  Will  have  the  opportunity  to  make  a 
statement  if  they  desire  to  do  so;  and 

(iii)  Are  expected  to  be  available  to 
respond  to  appropriate  questions. 

(b)  Information  about  the  registrant  and 
the  other  person. 

Furnish  the  information  specified  below  for 
the  registrant  and  for  the  other  person 
designated  in  paragraph(a]  of  this  Item,  if 
applicable  (hereinafter  all  references  to  the 
registrant  should  be  read  to  include  a 
reference  to  such  other  person  unless  the 
context  otherwise  indicates): 

(1)  Information  with  respect  to  S-3 
registrants. 

If  the  registrant  meets  the  requirements  of 
Form  S-3  (See  Note  E  to  this  Schedule)  and 
elects  to  furnish  information  in  accordance 
with  the  provisions  of  this  paragraph,  furnish 
information  as  required  below. 

(i)  Describe  any  and  all  material  changes  in 
the  registrant's  affairs  that  have  occurred 
since  the  end  of  the  latest  fiscal  year  for 
which  audited  financial  statements  were 
included  in  the  latest  annual  report  to 
security  holders  and  that  have  not  been 
described  in  a  report  on  Form  10-Q 
(!  249.308(a)  of  this  chapter)  or  Form  8- 
K(§  249.308  of  the  chapter)  filed  under  the 
Exchange  Act; 

(ii)  Include  in  the  proxy  statement,  if  not 
incorporated  by  reference  from  the  reports 
filed  under  the  Exchange  Act  specified  in 
paragraph  (b)(l)(iii)  of  this  Item,  from  a  proxy 
or  information  statement  filed  pursuant  to 
section  14  of  the  Exchange  Act,  from  a 
prospectus  previously  filed  pursuant  to  Rule 
424  under  the  Securities  Act  (j  230.424  of  this 
chapter)  or  from  a  Form  &-K  filed  during 
either  of  the  two  preceding  fiscal  years: 

(A)  Financial  information  required  by  Rule 
3-05(8  210.3-05  of  this  chapter)  and  Article  11 
of  Regulation  S-X  with  respect  to 
transactions  other  than  that  pursuant  to 
which  action  is  to  be  taken  as  described  in 
this  proxy  statement. 

(B)  Restated  financial  statements  prepared 
in  accordance  with  Regulation  S-X  (Part  210 
of  this  chapter),  if  there  has  been  a  change  in 
accounting  principles  or  a  correction  of  an 
error  where  such  change  or  correction 
requires  a  material  retroactive  restatement  of 
financial  statements; 

(C)  Restated  financial  statements  prepared 
in  accordance  with  Regulation  S-X  where 
one  or  more  business  combinations 
accounted  for  by  the  pooling  of  interest 
method  of  accounting  have  been 
consummated  subsequent  to  the  most  recent 
fiscal  year  and  the  acquired  businesses, 
considered  in  the  aggregate,  are  significant 
pursuant  to  Rule  ll-Ol(b)  of  Regulation  S-X 
(S  210.11(b)  of  this  chapter):  or 


(D)  Any  financial  Information  required 
because  of  a  material  disposition  of  assets 
outside  the  normal  aourse  of  business. 

(iii)  Incorporate  by  reference  into  the  proxy 
statement  the  documents  listed  in  paragraphs 
(A)  and  (B)  below: 

(A)  The  registrant's  latest  annual  report  on 
Form  10-K(§  249.310  of  this  chapter)  filed 
pursuant  to  section  13(a)  or  15(d)  of  the 
Exchange  Act  which  contains  financial 
statements  for  the  registrant's  latest  fiscal 
year  for  which  a  Form  10-K  was  required  to 
be  filed; 

(B)  All  other  reports  filed  pursuant  to 
section  13(a)  or  15(d)  of  the  Exchange  Act 
since  the  end  of  the  fiscal  year  covered  by 
the  annual  report  referred  to  in 
paragraph(b)(l)(iii)(A)  of  this  Item. 

(iv)  The  proxy  statement  also  shall  state  on 
the  last  page(s)  that  ell  documents 
subsequently  filed  by  the  registrant  pursuant 
to  sections  13(a),  13(c),  14  or  15(d)  of  the 
Exchange  Act,  prior  to  one  of  the  following 
dates,  whichever  is  applicable,  shall  be 
deemed  to  be  incorporated  by  reference  into 
the  proxy  statement: 

(A)  If  a  meeting  of  security  holders  is  to  be 
held,  the  date  on  which  such  meeting  is  held; 

(B)  If  a  meeting  of  security  holders  is  not  to 
held,  the  date  on  whfch  the  consents  or 
authorizations  are  used  to  effect  the  proposed 
action. 

(2)  Information  with  respect  to  S-2  or  S-3 
registrants. 

(i)  Information  required  to  be  furnished. 

If  the  registrant  meets  the  requirements  of 
Form  S-2  or  Form  S-3  (See  Note  E  of  this 
Schedule)  and  elects  to  comply  with  this 
paragraph,  furnish  the  information  required 
by  either  paragraph  (A)  or  (B)  of  this 
paragraph.  However,  the  registrant  shall  not 
provide  information  in  the  manner  allowed 
by  paragraph  (A)  of  this  paragraph,  if  the 
financial  statements  in  the  registrant's  latest 
annual  report  to  security  holders  do  not 
reflect:  restated  financial  statements 
prepared  in  accordance  with  Regulation  S-X 
if  there  has  been  a  change  in  accounting 
principles  or  a  correction  of  an  error  where 
such  change  or  correction  requires  a  material 
retroactive  restatement  of  financial 
statements;  restated  financial  statements 
prepared  in  accordance  with  Regulation  S-X 
where  one  or  more  business  combinations 
accounted  for  by  the  pooling  of  interest 
method  of  accounting  have  been 
consummated  subsequent  to  the  most  recent 
fiscal  year  and  the  acquired  businesses, 
considered  in  the  ag^«gate,  are  signficant 
pursuant  to  Rule  ll-Ol(b)  of  Regulation  S-X; 
or  any  financial  information  required  because 
of  a  material  disposition  of  assets  outside  of 
the  normal  course  of  business. 

(A)  If  the  registrant  elects  to  furnish 
information  pursuant  to  this  paragraph 
(b)(2)(i)(A)  and  delivers  the  proxy  statement 
together  with  its  latest  annual  report  to 
security  holders  whidi,  at  the  time  of  original 
preparation  met  the  requirements  of  either 
Rule  14a-3  (§  240.14a-3  of  this  chapter)  or 
14C-3  (5  240.14C-3  of  this  chapter),  or  a 
complete  and  legible  facsimile  of  such  latest 
annual  report  to  security  holders: 

(1)  Indicate  that  the  proxy  statement  is 
accompanied  by  the  registrant's  latest  annual 
report  to  security  holders. 


[2]  Provide  financial  and  other  information 
with  respect  to  the  registrant  in  the  form 
required  by  Part  I  of  Fona  10-Q  as  of  the  end 
of  the  most  recent  fiscal  quarter  which  ended 
after  the  end  of  the  latest  fiscal  year  for 
which  audited  financial  statements  were 
included  in  the  latest  report  to  security 
holders  and  more  than  45  days  prior  to  the 
date  the  proxy  statement  is  filed  in  definitive 
form  (or  as  of  a  more  recent  date)  by  one  of 
the  following  means: 

(i)  Including  such  information  in  the  proxy 
statement: 

(ii)  Providing  without  charge  to  each  person 
to  whom  a  proxy  statement  is  delivered  a 
copy  of  the  registrant's  latest  Form  10-Q;  or 

(iii)  Providing  without  charge  to  each 
person  to  whom  a  proxy  statement  is 
delivered  a  copy  of  the  registrant's  latest 
quarterly  report  that  was  delivered  to  its 
security  holders  and  that  included  the 
required  financial  information. 

(3)  If  not  reflected  in  the  registrant's  latest 
annual  report  to  security  holders,  provide 
information  required  by  Rule  3-05  and  Article 
11  of  Regulation  S-X  with  respect  to 
transactions  other  than  that  as  to  which 
action  is  to  be  taken  as  described  in  the 
proxy  statement. 

[4]  Describe  any  and  all  material  changes 
in  the  registrant's  affairs  that  have  occurred 
between  the  end  of  the  latest  fiscal  year  for 
which  audited  financial  statements  were 
included  in  the  latest  annual  report  to 
security  holders  and  the  date  the  definitive 
proxy  statement  is  filed  and  that  were  not 
described  in  a  Form  10-Q  or  quarterly  report 
delivered  with  the  proxy  statement  in 
accordance  with  paragraph  {b)(2)(i)(A)(2)  (ii) 
or  (iii). 

(B)  If  the  registrant  does  not  elect  to  furnish 
information  and  deliver  its  latest  annual 
report  to  security  holders  pursuant  to 
paragraph  (b)(2)(i)(A): 

[1]  Furnish  a  brief  description  of  the 
business  done  by  the  registrant  and  its 
subsidiaries  during  the  most  recent  fiscal 
year  as  required  by  Rule  14a-3  (S  240.14a-3  of 
this  chapter)  to  be  included  in  an  annual 
report  to  security  holders.  The  description 
also  should  take  into  account  changes  in  the 
registrant's  business  that  have  occurred 
between  the  end  of  the  last  fiscal  year  and 
the  filing  of  definitive  proxy  materials. 

(2]  Include  financial  statements  and 
information  as  required  by  Rule  14a-3(b){l) 
(5  240.14a-3(b)(l)  of  this  chapter)  to  be 
included  in  an  annual  report  to  security 
holders.  In  addition,  provide: 

(0  The  interim  financial  information 
required  by  Rule  10-01  of  Regulation  S-X 
(§  210.10-01  of  this  chapter)  for  a  report  on 
Form  10-Q; 

[ii]  Financial  information  required  by  Rule 
3-05  and  Article  11  of  Regulation  S-X  with 
respect  to  transactions  other  than  that  as  to 
which  action  is  to  be  takeo  as  described  in 
this  proxy  statement; 

[Hi)  Restated  financial  statements  prepared 
in  accordance  with  Regulation  S-X  if  there 
has  been  a  change  in  accounting  principles  or 
a  correction  of  an  error  where  such  change  or 
correction  requires  a  material  retroactive 
restatement  of  financial  statements; 
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[iv]  Restated  rinancial  statements  prepared 
in  accordance  with  Regulation  S-X  where 
one  or  more  business  combinations 
accounted  for  by  the  pooling  of  interest 
method  of  accounting  have  been 
consummated  subsequent  to  the  most  recent 
fiscal  year  and  the  acquired  businesses, 
considered  in  the  aggregate,  are  significant 
pursuant  to  Rule  ll-Ol(b)  of  Regulation  S-X 
(§  210.11-01  of  this  chapter);  and 

[v]  Any  financial  information  required 
because  of  a  material  disposition  of  assets 
outside  of  the  normal  course  of  business. 

[3]  Furnish  the  information  required  by  the 
following: 

[i]  Item  101  (b),  [c)(l)(i)  and  (d)  of 
Regulation  S-K  (J  229.101  of  this  chapter). 
industry  segments,  classes  of  similar  products 
or  services,  foreign  and  domestic  operations 
and  import  sales; 

[if]  Item  102  of  Regulation  S-K  ($  229.102  of 
this  chapter]  for  any  property  involved  in  the 
transaction,  if  such  disclosure  is  material  to 
the  security  holder's  understanding  of  the 
transaction: 

(///)  Item  201  of  Regulation  S-K  (i  229.201 
of  this  chapter),  market  price  of  and 
dividends  on  the  registrant's  common  equity 
and  related  stockholder  matters; 

[iv]  Item  301  of  Regulation  S-K  (§  229.301  of 
this  chapter),  selected  financial  data; 

(i')  Item  302  of  Regulation  S-K  (S  229.302  of 
this  chapter),  supplementary  financial 
information; 

[vi]  Item  303  of  Regulation  S-K  (5  229J03  of 
this  chapter),  management's  discussion  and 
analysis  of  financial  condition  and  results  of 
operations;  and 

[vii]  Item  304  of  Regulation  S-^  (|  229.304 
of  this  chapter),  changes  in  and 
disagreements  with  accountants  on 
accounting  and  financial  disclosure. 

(ii)  Incorporation  of  certain  information  by 
reference.  If  the  registrant  meets  the 
requirements  of  Form  S-2  or  S-3  [See  Note  E 
of  this  Schedule)  and  elects  to  furnish 
information  in  accordance  with  the 
provisions  of  paragraph  (b)(2)(i)  of  this  Item: 

(A)  Incorporate  by  reference  into  the  proxy 
statement  the  documents  listed  in  paragraphs 
(1)  and  (2)  below  and.  if  applicable,  the 
portions  of  the  documents  listed  in 
paragraphs  (3)  and  (4)  below. 

[1]  The  registrant's  latest  annual  report  on 
Form  10-K  filed  pursuant  to  section  13(a)  or 
15(d]  of  the  Exchange  Act  which  contains 
audited  financial  statements  for  the 
registrant's  latest  fiscal  year  for  which  a 
Form  10-K  was  required  to  be  filed. 

[2]  All  other  reports  filed  pursuant  to 
section  13(a)  or  15(d)  of  the  Exchange  Act 
since  the  end  of  the  fiscal  year  covered  by 
the  annual  report  referred  to  in  paragraph 
{a)(2)(i)(A)(7). 

[3]  If  the  registrant  elects  to  deliver  its 
latest  annual  report  to  security  holders 
pursuant  to  paragraph(b)(2)(i)(A)  of  this  Item, 
the  information  furnished  in  accordance  with 
the  following: 

(0  Item  101  (b),  (c)(l)(i)  and  (d)  of 
Regulation  S-K,  industiy  segmrents,  classes  of 
similar  products  or  services,  foreign  and 
domestic  operations  and  export  sales; 

[ii]  Item  201  of  Regulation  S-K.  market 
price  of  and  dividends  on  the  registrant's 
common  equity  and  related  stodkholder 
matters: 


[Hi]  Item  301  of  Regulation  S-K,  selected 
financial  data; 

[iv]  Item  302  of  Regulation  S-K. 
supplementary  financial  information; 

(v)  Item  303  of  Regulation  S-K, 
management's  discussion  and  analysis  of 
financial  condition  and  results  of  operations; 
and 

[vi]  Item  304  of  Regulation  S-K,  changes  in 
and  disagreements  with  accountants  on 
accounting  and  financial  disclosure. 

[4]  If  the  registrant  elects,  pursuant  to 
paragraph  (b)(2)(i)(  A)(2)(;7;l  of  this  Item,  to 
provide  a  copy  of  its  latest  quarteriy  report 
which  was  delivered  to  security  holders, 
financial  information  equivalent  to  that 
required  to  be  presented  in  Part  1  of  Form  10- 
Q 

(B)  Tlie  registrant  also  may  state,  if  it  so 
chooses,  that  specifically  described  portions 
of  its  annual  or  quarterly  report  to  security 
holders,  other  than  those  portions  required  to 
be  incorporated  by  reference  pursuant  to 
paragraphs  (b)(2)(ii)(A)  [3]  and  [4]  of  this 
Item,  are  not  part  of  the  proxy  statement  In 
such  case,  the  description  of  portions  that  are 
not  incorporated  by  reference  or  that  are 
excluded  shall  be  made  with  clarity  and  in 
reasonable  detail. 

(3)  Information  with  respect  to  registrants 
other  than  S-2  or  S-3  registrants. 

(i)  If  the  registrant  does  not  meet  the 
requirements  of  Form  S-2  or  S-3  [See  Note  E 
of  this  Schedule),  or  elects  to  comply  with 
this  paragraph  (b)(3)  in  lieu  of  (b)(1)  or  (b)(2). 
furnish  the  following  information: 

(A)  In  addition  to  the  brief  description  of 
the  other  person's  business  required  to  be  in 
the  proxy  statement  by  paragraph  (a)(2)  of 
this  Item,  a  brief  description  of  the  business 
done  by  the  registrant  and  the  other  person 
and  their  subsidiaries  during  the  most  recent 
fiscal  year  as  required  by  Rule  14a-3 

(9  240.14a-3  of  this  chapter)  to  be  included  in 
an  annual  report  to  security  holders.  The 
description  also  shall  take  into  account 
changes  in  the  business  that  have  occurred 
between  the  end  of  the  latest  fiscal  year  and 
the  date  the  definitive  proxy  statement  is 
filed. 

(B)  Information  relating  to  industry 
segments,  classes  of  similar  products  or 
services,  foreign  and  domestic  operations  and 
export  sales  required  by  paragraphs  fb). 
(c)(lHi)  and  (d)  of  Item  101  of  Regulation  S-K 
(§  229.101  of  this  chapter). 

(C)  Information  relating  to  property 
required  by  Item  102  of  Regulation  S-K 

(S  229.102  of  this  chapter)  shall  be  provided 
for  any  property  involved  in  the  plan 
described  pursuant  to  this  Item,  if  such 
disclosure  is  material  to  the  security  holder's 
understanding  of  Ae  transaction. 

(D)  Information  required  by  Item  201  of 
Regulation  S-K  ($  229.201  of  this  chapter), 
market  price  of  and  dividends  on  the 
refpstrants'  common  equity  and  related 
stockholder  matters. 

(E)  Financial  statements  meeting  the 
requirements  of  Regulation  S-X  including 
financial  iirfonnation  required  by  Rule  3-06 
and  Article  11  of  Regniatioa  S-X  with  respect 
to  transactions  other  than  that  as  to  which 
action  is  to  be  taken  as  described  in  this 
proxy  statement. 

(F)  Item  301  of  Regulation  S-K.  selected 
financial  data; 


(G)  Item  302  of  Regulation  S-K, 
supplementary  financial  information: 

(H)  Item  303  of  Regulation  S-K. 
management's  discussion  and  analysis  of 
financial  condition  and  results  of  operations; 
and 

(I)  Item  304  of  Regulation  S-K  changes  in 
and  disagreements  with  accountants  on 
accounting  and  financial  disclosure. 

(ii)  If  the  other  person  is  not  subject  to  the 
reporting  requirements  of  either  section  13(a) 
or  15(d)  of  the  Exchange  Act  or,  because  of 
section  12(i)  of  the  Exchange  Act.  has  not 
furnished  an  annual  report  to  security  holders 
pursuant  to  Rule  14a-d  ({  240.14a-3  of  this 
chapter)  or  Rule  14c-3  (f  240.14c-3  of  this 
chapter)  for  its  latest  fiscal  year,  furnish: 

(A)  the  financial  statements  that  would 
have  been  required  to  be  included  in  an 
annual  report  to  security  holders  pursuant  to 
Rules  14a-3(b)(l)  and  (b)(2)  had  the  company 
been  required  to  furnish  such  a  report; 
provided,  however,  that  the  balance  sheet  for 
the  year  preceding  the  latest  full  fiscal  year 
and  the  income  statements  for  the  two  years 
preceding  the  latest  full  fiscal  Year  need  not 
be  audited  if  they  have  not  previously  been 
audited.  In  any  case,  such  financial 
statements  need  be  audited  only  to  the  extent 
practicable. 

(B)  The  quarterly  financial  and  other 
information  that  would  have  been  required 
had  the  company  been  required  to  file  Part  I 
of  Form  10-Q  (S  24SJ08a)  for  the  most  recent 
quarter  for  which  such  a  report  would  have 
been  on  file  at  the  time  the  proxy  statement  is 
mailed  or  for  a  period  ending  as  of  a  more 
recent  date. 

(C)  The  information  required  by  paragraphs 
(bK3)(i)(A)-{D)  and  (FHf)  of  this  Item. 

(c)  Additional  method  of  incorporation  by 
reference. 

In  lieu  of  the  provision  of  information 
about  the  registrant  and  the  other  person 
required  in  paragraph  (b)  of  this  Item,  the 
registrant  may  incorporate  by  reference  into 
the  proxy  statement  the  information  required 
by  paragraph  (b)(3)  of  this  Item  if  it  is 
contained  in  an  aimual  report  sent  to  security 
holders  pursuant  to  the  requirement  of  Rule 
14a-3  (S  240.14a-3  of  this  chapter)  with 
respect  to  the  same  meeting  or  solicitation  of 
consents  or  authorizations  as  that  to  which 
the  proxy  statement  relates,  provided  such 
information  substantially  meets  the 
requirements  of  paragraph  (b)(3)  of  this  Item 
or  the  appropriate  portions  of  pcu-agraph 
(b)(3)  of  this  Item. 

Instructions  to  Item  14. 

1.  In  order  to  facilitate  compliance  iwith 
Rule  2-02(a)  of  Regulation  S-X,  one  copy  of 
the  definitive  proxy  statement  filed  with  the 
Commission  shall  include  a  manually  signed 
copy  of  the  accountant's  report  If  the 
financial  statements  are  incorporated  by 
reference,  a  manually  signed  copy  of  the 
accountant's  report  shall  be  filed  with  the 
definitive  proxy  statement. 

2.  Notwithstanding  the  provisions  of  this 
Item,  any  or  all  of  the  required  financial 
statements  and  related  information  which  are 
not  material  for  the  exercise  of  prudent 
judgement  in  regard  to  the  matter  to  be  acted 
upon  may  be  omitted. 
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3.  If  the  registrant  or  any  of  its  securities  or 
assets  are  to  be  acquired  by  the  other  person, 
the  information  regarding  the  other  person 
that  is  required  by  this  Item,  other  than 
information  required  by  paragraphs  {a)(l)-(3) 
and  (a)(8Hll)  of  this  Item,  need  be  provided 
only  to  the  extent  that;  (1)  the  registrant  or  its 
security  holders  who  are  entitled  to  vote  or 
give  an  authorization  or  consent  with  regard 
to  the  action  will  become  or  remain  security 
holders  of  the  other  person;  or  (2)  such 
information  is  otherwise  material  to  an 
informed  voting  decision. 

4.  If  the  plan  being  voted  on  involves  only 
the  registrant  and  one  or  more  of  its  totally 
held  subsidiaries  and  does  not  involve  a 
liquidation  of  the  registrant  or  a  spin-off.  the 
information  required  by  this  Item,  other  than 
information  required  by  paragraphs  (a)(l)-{4) 
and  (a)(8)(ll)  of  this  Item,  may  be  omitted. 

5.  Notwithstanding  the  provisions  of 
Regulation  S-X,  no  schedules  other  than 
those  prepared  in  accordance  with  Rules  12- 
15, 12-28  and  12-29  (or,  for  management 
investment  companies.  Rules  12-12  through 
12-14)  of  that  regulation  need  be  furnished  in 
the  proxy  statement. 

6.  Unless  registered  on  a  national  securities 
exchange  or  otherwise  required  to  furnish 
such  information,  registered  investment 
companies  need  not  furnish  the  information 
required  by  paragraphs  (a)(5),  (b){3)(i)  (F),  (G) 
or  (H)  of  this  Item. 

7.  If  the  registrant  submits  preliminary 
proxy  material  incorporating  by  reference 
financial  statements  required  by  this  Item, 
the  registrant  should  furnish  a  draft  of  the 
financial  statements  if  the  document  from 
which  they  are  incorporated  has  not  been 
filed  with  or  furnished  to  the  Commission. 

Item  15.  Acquisition  or  disposition  of 
property.  If  action  is  to  be  taken  with  respect 
to  the  acquisition  or  disposition  of  any 
property,  furnish  the  following  information: 

(a)  Describe  briefly  the  general  character 
and  location  of  the  property. 

(b)  State  the  nature  and  amount  of 
consideration  to  be  paid  or  received  by  the 
registrant  or  any  subsidiary.  To  the  extent 
practicable,  outline  briefly  the  facts  bearing 
upon  the  question  of  the  fairness  of  the 
consideration. 

(c)  State  the  name  and  address  of  the 
transferer  or  transferee,  as  the  case  may  be 
and  the  nature  of  any  material  relationship  of 
such  person  to  the  issuer  or  any  affiliate  of 
the  issuer. 

(d)  Outline  briefly  any  other  material 
features  of  the  contract  or  transaction. 

Item  16.  Restatement  of  accounts.  If  action 
is  to  be  taken  with  respect  to  the  restatement 
of  any  asset,  capital,  or  surplus  account  of  the 
registrant  furnish  the  following  information: 

(a)  State  the  nature  of  the  restatement  and 
the  date  as  of  which  it  is  to  be  effective. 

(b)  Outline  briefly  the  reasons  for  the 
restatement  and  for  the  selection  of  the 
particular  effective  date. 

(c)  State  the  name  and  amount  of  each 
account  (including  any  reserve  accounts) 
affected  by  the  restatement  and  the  effect  of 
the  restatement  thereon.  Tabular 
presentation  of  the  amounts  shall  be  made 
when  appropriate,  particularly  in  the  case  of 
recapitalizations. 

(d)  To  the  extent  practicable,  state  whether 
and  the  extent,  if  any,  to  which,  the 


restatement  will,  as  of  the  date  thereof,  alter 
the  amount  available  for  distribution  to  the 
holders  of  equity  securities. 

Item  17.  Action  with  respect  to  reports.  If 
action  is  to  be  taken  with  respect  to  any 
report  of  the  registrant  or  of  its  directors, 
officers  or  committees  or  any  minutes  of  a 
meeting  of  the  secutity  holders,  furnish  the 
following  information: 

(a)  State  whether  or  not  such  action  is  to 
constitute  approval  or  disapproval  of  any  of 
the  matters  referred  to  in  such  reports  or 
minutes. 

(b)  Identify  each  of  such  matters  which  if  is 
intended  will  be  approved  or  disapproved, 
and  furnish  the  information  required  by  the 
appropriate  item  or  items  of  this  schedule 
with  respect  to  each  such  matter. 

Item  18.  Matters  not  required  to  be 
submitted.  If  action  is  to  be  taken  with 
respect  to  any  matter  which  is  not  required  to 
be  submitted  to  a  vote  of  security  holders, 
state  the  nature  of  such  matter,  the  reasons 
for  submitting  it  to  a  vote  of  security  holders 
and  what  action  is  intended  to  be  taken  by 
the  registrant  in  the  event  of  a  negative  vote 
on  the  matter  by  the  security  holders. 

Item  19.  Amendment  of  character,  bylaws 
or  other  documents. 

If  action  is  to  be  taken  with  respect  to  any 
amendment  of  the  registrant's  charter, 
bylaws  or  other  documents  as  to  which 
information  is  not  required  above,  state 
briefly  the  reasons  for  and  the  general  effect 
of  such  amendment. 

Instructions.  1.  Where  the  matter  to  be 
acted  upon  is  the  classification  of  directors, 
state  whether  vacancies  which  occur  during 
the  year  may  be  filled  by  the  board  of 
directors  to  serve  only  until  the  next  annual 
meeting  or  may  be  so  filled  for  the  remainder 
of  the  full  term. 

2.  Attention  is  directed  to  the  discussion  of 
disclosure  regarding  anti-takeover  and 
similar  proposals  in  Release  No.  34-15230 
(October  13, 1978). 

Item  20.  Other  proposed  action.  If  action  is 
to  be  taken  with  respect  to  any  matter  not 
specifically  referred  to  above,  describe 
briefly  the  substance  of  each  such  matter  in 
substantially  the  same  degree  of  detail  as  is 
required  by  Items  5  to  19,  inclusive,  above. 

Item  21.  Vote  required  for  approval.  As  to 
each  matter  which  is  to  be  submitted  to  a 
vote  of  security  holders,  other  than  elections 
to  office  or  the  selection  or  approval  o^ 
auditors,  state  the  vote  required  for  its 
approval. 

30.  Section  240.14a-102  is  amended  by 
removing  the  words  "issuer"  or 
"issuers"  and  replacing  them  with  the 
words  "registrant"  or  "registrants"  in 
Item  1,  Item  2(c),  Item  3  (a),  (b).  (c).  (e). 
(f)  and  (g)  and  Item  4(c)  (1)  and  (2)  and 
revising  Item  2{b](l)  to  read  as  follows: 

§  240.14a-102    Schedule  14B,  Information 

to  be  Included  In  statements  filed  by  or  on 

behalf  of  a  participant  (other  than  the 

Issuer)  pursuant  to  {  240.1 4a- 1 1(c)  (Rule 

14a-11(c)). 

•        *        *        «        « 

Item  2.  *  •  *     J 

(b)  State  the  following: 


(1)  Your  business,  mailing  or 
residence  address. 

*  ♦        *        •        * 

31.  By  amending  §  240.14c-l  by 
removing  the  word  "issuer"  and 
replacing  it  with  the  word  "registrant"  in 
paragraph  (a),  by  removing  paragraph 
(c).  by  redesignating  paragraph  (d)  as  (c) 
and  revising  it.  by  redesignating 
paragraph  (e)  as  (d)  and  by  adding  new 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§240.14-1    Definmont. 

*  *        »        *       p 

(c)  Last  fiscal  year.  The  term  "last 
fiscal  year"  of  the  registrant  means  the 
last  fiscal  year  of  the  registrant  ending 
prior  to  the  date  of  the  meeting  with 
respect  to  which  an  information 
statement  is  required  to  be  distributed, 
or  if  the  information  statement  involves 
consents  or  authorizations  in  lieu  of  a 
meeting,  the  earliest  date  on  which  they 
may  be  used  to  effect  corporate  action. 

*  *        *        «        » 

(e)  Record  date.  The  term  "record 
date"  shall  mean  the  date  as  of  which 
the  record  holders  of  securities  entitled 
to  vote  at  a  meeting  or  by  written 
consent  or  authorization  shall  be 
determined. 

(f)  Registrant.  The  term  "registrant" 
means  the  issuer  of  a  class  of  securities 
registered  pursuant  to  section  12  of  the 
Act. 

32.  By  revising  §  240.14c-2  as  follows: 

§  240.14C-2    Distribution  of  Information 
statement 

(a)  In  connection  with  every  annual  or 
other  meeting  of  the  holders  of  a  class  of 
securities  registered  ptu-suant  to  section 
12  of  the  Act,  includinf  the  taking  of 
corporate  action  with  the  written 
authorization  or  consent  of  the  holders 
of  a  class  of  securities  so  registered,  the 
registrant  of  such  secivities  shall 
transmit  a  written  information  statement 
containing  the  information  specified  in 
Schedule  14C  (9  240.Ho-101)  or  written 
information  statements  included  in 
registration  statements  filed  under  the 
Securities  Act  of  1933  on  Form  S-4  or  F- 
4  (i  239.25  or  239.34  of  this  chapter)  or 
Form  N-14  (§239,23  of  this  chapter),  and 
containing  the  information  specified  in 
such  form,  to  every  security  holder  of 
the  class  that  is  entitled  to  vote  or  give 
an  authorization  or  consent  in  regard  to 
any  matter  to  be  acted  upon  and  from 
whom  a  proxy,  authorization  or  consent 
is  not  solicited  on  behalf  of  the 
registrant  pursuant  to  section  14(a)  of 
the  Act:  Provided  however,  that  (1)  in 
the  case  of  a  class  of  securities  in 
unregistered  or  bearer  form,  such 
statements  need  be  transmitted  only  to 
those  security  holders  whose  names  are 
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known  to  the  registrant,  and  (2)  no  such 
statements  need  to  be  transmitted  to  a 
security  holder  if  a  registrant  would  be 
excused  from  delivery  of  an  annual 
report  or  a  proxy  statement  under  Rule 
14a-3(e](2)  (§  240.14a-3(e)(2))  if  such 
section  were  applicable. 

(b)  The  information  statement  shall  be 
sent  or  given  at  least  20  calendar  days 
prior  to  the  meeting  date  or.  in  the  case 
of  corporate  action  taken  pursuant  to 
the  consents  or  authorizations  of 
security  holders,  at  least  20  calendar 
days  prior  to  the  earliest  date  on  which 
the  corporate  action  may  be  taken. 

33.  In  §  240.14C-3  by  revising 
paragraph  (a)  introductory  text,  (a)(1) 
and  (a)(2)  to  read  as  follows,  removing 
(a)(3)  through  (a)(12]  including  the  notes 
after  (a)(7)  and  (a)(10),  and  by  removing 
the  words  "issuer."  "issuers"  and 
"shareholders"  and  replacing  them  with 
the  words  "registrant."  "registrants"  and 
"security  holders"  respectively  in 
paragraph  (b)  and  the  note  following 
paragraph  (b): 

§  240. 1 4c-3    Annual  report  to  b»  furnished 
securityholders. 

(a)  If  the  information  statement 
relates  to  an  annual  (or  special  meeting 
in  lieu  of  the  annual)  meeting,  or  written 
consent  in  lieu  of  such  meeting,  of 
security  holders  at  which  directors  are 
to  be  elected,  it  shall  be  accompanied  or 
preceded  by  an  annual  report  to  such 
security  holders. 

(1)  The  annual  report  shall  contain  the 
information  specified  in  paragraphs 
(b)(1)  through  (b)(ll)  of  Rule  14a-3 

(§  240.14a-3  of  this  chapter.) 

(2)  Paragraphs  (b)(5)  through  (b)(ll)  of 
Rule  14a-3  shall  not  apply  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940. 
Subject  to  the  requirements  of 
paragraphs  (b)(1)  through  (b)(4)  of  Rule 
14a-3,  the  annual  report  to  security 
holders  of  such  investment  company 
may  be  in  any  form  deemed  suitable  by 
management. 


§240.14c-4    [Amended] 

34.  By  amending  §  240.14c-4  by 
removing  the  word  "issuer"  and 
replacing  it  with  the  word  "registrant" 
and  by  removing  the  word  "to"  in  the 
phrase  "within  the  power  to"  and 
replacing  it  with  the  word  "of  so  that 
the  phrase  would  read  "within  the 
power  oF'  in  paragraph  (b)  and  by 
placing  a  comma  between  the  words 
"presentation"  and  "financial"  in  the 
first  sentence  of  paragraph  (c). 

35.  By  revising  §  240.14c-5  as  follows: 


§240.140-5    niing  requirements. 

(a)  Preliminary  information 
statement.  Five  preliminary  copies  of  the 
information  statement  shall  be  filed  with 
the  Commission  at  least  10  calendar 
days  prior  to  the  date  definitive  copies 
of  such  statement  are  first  sent  or  given 
to  security  holders,  or  such  shorter 
period  prior  to  that  date  as  the 
Commission  may  authorize  upon  a 
showing  of  good  cause  therefor.  In 
computing  the  10-day  period,  the  filing 
date  of  the  preliminary  copies  is  to  be 
counted  as  the  first  day  and  the  11th  day 
is  the  date  on  which  definitive  copies  of 
the  information  statement  may  be 
mailed  to  security  holders. 

Note  1. — ^The  filing  of  revised  material  does 
not  recommence  the  ten  day  time  period 
unless  the  revised  material  contains  material 
revisions  or  material  new  proposaUs)  that 
constitute  a  fundamental  change  in  the 
information  statement. 

Note  2. — ^The  ofTicials  responsible  for  the 
preparation  of  the  information  statement 
should  make  every  effort  to  verify  the 
accuracy  and  completeness  of  the 
information  required  by  the  applicable  rules. 
The  preliminary  statement  should  be  filed 
with  the  Commission  at  the  earliest 
practicable  date. 

(b)  Definitive  information  statement. 
Eight  definitive  copies  of  the  information 
statement,  in  the  form  in  which  it  is 
furnished  to  security  holders,  shall  be 
filed  with,  or  mailed  for  filing  to,  the 
Commission  not  later  than  the  date  it  is 
first  sent  or  given  to  any  security 
holders.  Three  copies  thereof  shall  at  the 
same  time  be  filed  with,  or  mailed  for 
filing  to,  each  national  securities 
exchange  upon  which  any  security  of 
the  registrant  is  listed  and  registered. 

(c)  Release  dates.  All  preliminary 
material  filed  pursuant  to  paragraph  (a) 
of  this  section  shall  be  accompanied  by 
a  statement  of  the  date  on  which  copies 
thereof  filed  pursuant  to  paragraph  (b) 
of  this  section  are  intended  to  be 
released  to  security  holders.  All 
definitive  material  filed  pursuant  to 
paragraph  (b)  of  this  section  shall  be 
accompanied  by  a  statement  of  the  date 
on  which  copies  of  such  material  have 
been  released  to  security  holders  or,  if 
not  released,  the  date  on  which  copies 
thereof  are  intended  to  be  released. 

(d)  Public  availability  of  information. 
All  copies  of  material  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
clearly  marked  "Preliminary  Copies" 
and  shall  be  for  the  information  of  the 
Conunission  only  and  shall  not  be 
deemed  available  for  public  inspection 
until  definitive  material  has  been  filed 
with  the  Commission  except  that  such 
material  may  be  disclosed  to  any 
department  or  agency  of  the  United 
States  Government  and  to  the  Congress 


and  the  Commission  may  make  such 
inquiries  or  investigation  in  regard  to  the 
material  as  may  be  necessary  for  an 
adequate  review  thereof  by  die 
Commission. 

(e)  Revised  information  statements. 
Where  any  information  statement  filed 
pursuant  to  this  section  is  amended  or 
revised,  two  of  the  copies  of  such 
amended  or  revised  material  filed 
pursuant  to  this  section  shall  be  marked 
to  indicate  clearly  and  precisely  the 
changes  effected  therein.  If  the 
amendment  or  revision  alters  the  text  of 
the  material,  the  changes  in  such  text 
shall  be  indicated  by  means  of 
underscoring  or  in  some  other 
appropriate  manner. 

(f)  Merger  material.  Notwithstanding 
the  foregoing  provisions  of  this  section, 
any  information  statement  or  other 
material  included  in  a  registration 
statement  filed  under  the  Securities  Act 
of  1933  on  Form  N-14,  S-4,  or  F-4 

(§  239.23,  25  or  34  of  this  chapter)  shall 
be  deemed  filed  both  for  the  purposes  of 
that  Act  and  for  the  purposes  of  this 
section,  but  separate  copies  of  such 
material  need  not  be  furnished  pursuant 
to  this  section,  nor  shall  any  fee  be 
required  under  paragraph  (a)  of  this 
section.  However,  any  additional 
material  used  after  the  effective  date  of 
the  registration  statement  on  Form  N-14, 
S-4.  or  F-4  shall  be  filed  in  accordance 
with  this  section,  unless  separate  copies 
of  such  material  are  required  to  be  filed 
as  an  amendment  of  such  registration 
statement. 

(g)  Fees.  At  the  time  of  filing  the 
preliminary  information  statement,  the 
registrant  shall  pay  to  the  Commission  a 
fee  of  $125.  no  part  of  which  shall  be 
refunded,  except,  however,  when  filing  a 
preliminary  information  statement 
regarding  an  acquisition,  merger, 
spinoff,  consolidation  or  proposed  sale 
or  other  disposition  of  substantially  all 
the  assets  of  the  company,  the  registrant 
shall  pay  the  Conunission  a  fee 
established  in  accordance  wdth  Rule 
0-11,  (5  240.0-11  of  Uiis  chapter). 

36.  Section  240.14c-7  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§240.14c-7    Providing  copies  Of  material 
for  certain  beneficial  owners. 

If  the  registrant  knows  that  securities 
of  any  class  entitled  to  vote  at  a 
meeting,  or  by  written  authorizations  or 
consents  if  no  meeting  is  held,  are  held 
of  record  by  a  broker,  dealer,  bank  or 
voting  trustee,  or  their  nominees,  the 
registrant  shall: 

(a)  By  first  class  mail  or  other  equally 
prompt  means,  inquire  of  such  record 
holder  whether  other  persons  are  the 
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beneficial  owners  of  atich  seoBitiea  and, 
if  so.  the  number  of  co|ttes  of  the 
information  statement  necesaary  to 
supply  such  material  to  beneficial 
owners  and.  in  the  case  of  an  annual  (or 
special  meeting  in  lieu  of  the  annual] 
meeting,  or  written  consent  in  lieu  of 
such  meeting,  at  which  directors  are  to 
be  elected,  the  number  of  copies  of  the 
annual  report  to  security  holders, 
necessary  to  supply  such  material  to 
such  beneficial  owners  for  whom  proxy 
material  has  not  been  and  ia  not  to  be 
made  available  if  such  reports  are  to  be 
distributed  by  the  brokers,  dealer,  bank, 
voting  trustee  or  their  nominees;  and 

37.  By  revising  §  240.14c-101  to  read 
as  follows: 

S240.14C-10    SdMdute  14C.  Intonnation 
required  In  inf ormatfon  statement 

Note.— Where  any  item,  other  than  Item  4. 
calls  for  information  with  respect  to  any 
matter  to  be  acted  upon  at  the  meeting  or,  if 
no  meeting  is  being  held,  by  written 
authorization  or  conaent,  such  item  need  be 
answered  only  with  respect  to  proposals  to 
be  made  by  the  registrant. 

Item  1.  Information  required  by  Items  of 
Schedule  14A  (17  CFR  240.14a-101).  Furnish 
the  infonnation  called  for  by  all  of  the  items 
of  Schedule  14A  of  Regulation  14A  (17  CFR 
240.14a-101)  (other  than  Items  1(c).  2,  4  and  5 
thereof)  which  would  be  applicable  to  any 
matter  to  be  acted  upon  at  the  meeting  if 
proxies  were  to  be  solicited  in  connection 
with  the  meeting.  Notes  A.  C.  D,  and  E  to 
Schedule  14A  are  also  applicable  to  Schedule 
14C. 

Item  2.  Statement  that  proxies  are  not 
solicited.  The  following  statement  shall  be 
set  forth  on  the  first  page  of  the  information 
statement  in  bold-bee  type: 

We  Are  Not  Asking  Yon  for  a  Proxy  and  You 
are  Requeaiad  Not  To  Send  Us  a  Proxy 

Item  3.  Interest  of  certain  persons  in  or 
opposition  to  matters  to  be  acted  upon,  (a) 
Describe  briefly  any  substantial  interest, 
direct  or  indirect,  by  security  holdings  or 
otherwise,  of  each  of  the  following  persons  in 
any  matter  to  be  acted  upon,  other  than 
elections  to  office: 

(1)  each  person  who  has  been  a  director  or 
officer  of  the  registrant  at  any  time  since  the 
beginning  of  the  last  fiscal  yean 

(2)  each  nominee  for  election  as  a  director 
of  the  regiatrant: 

(3)  each  associate  of  any  of  the  foregoing 
persons. 

(b)  Give  the  name  of  any  director  of  the 
registrant  who  has  informed  the  registrant  in 


writing  that  he  intends  to  oppose  any  action 
to  be  taken  by  the  registrant  at  the  meeting 
and  indicate  the  action  which  he  intends  to 
oppose. 

Item  4.  Proposals  by  security  holders.  If 
any  security  holder  entitled  to  vote  at  the 
meeting  or  by  written  authorization  or 
consent  has  submitted  to  the  registrant  a 
reasonable  time  before  the  information 
statement  is  to  be  transmitted  to  security 
holders  a  proposal,  other  than  elections  to 
office,  which  is  accompanied  by  notice  of  his 
intention  to  present  the  proposal  for  action  at 
the  meeting  the  registrant  shall,  if  a  meeting 
is  held,  make  a  statement  to  that  effect, 
identify  the  proposal  and  indicate  the 
disposition  proposed  to  be  made  of  the 
proposal  by  the  registrant  at  the  meeting. 

Instructions.  1.  This  item  need  not  be 
answered  as  to  any  proposal  submitted  with 
respect  to  an  annual  meeting  if  such  proposal 
is  submitted  less  than  60  days  in  advance  of  a 
day  corresponding  to  the  date  of  mailing  a 
proxy  statement  or  information  statement  in 
connection  with  the  last  annual  meeting  of 
security  holders. 

2.  If  the  registrant  intends  to  rule  a 
proposal  out  of  order,  the  Commission  shall 
be  so  advised  at  the  time  preliminary  copies 
of  the  infonnation  statement  are  filed  with 
the  Commission,  together  with  a  statement  of 
the  reasons  why  the  proposal  is  not  deemed 
to  be  a  proper  subject  for  action  by  security 
holders. 

§240.Uf-l    [Amended] 

38.  By  revising  \  240.14f-l  by 
removing  the  phrase  "Items  5  (a),  (d),  (e). 
and  (f),  6  and  7  of  Schedule  14A  of 
Regulation  14A"  and  replacing  it  with 
the  phrase  "Items  6  (a),  (d)  and  (e],  7  and 
8  of  Schedule  14A  of  Regulation  14A 

{§  240.14a-101  of  this  chapter)." 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  1934 

39.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  9,  7,  8, 10, 19(a).  48  Stat.  78, 
79,  81,  85;  *   *   * 

§249.210    [Amended] 

40.  Section  249.210  is  amended  by 
changing  the  title  of  Item  14  from 
"Disagreements  with  Accountants  on 
Accounting  and  Financial  Disclosure"  to 
"Changes  in  and  Disagreements  with 
Accountants  on  Accounting  and 
Financial  Disclosare."  [note  that  the  text 
of  Form  10  does  not  appear  in  the  Code 
of  Federal  Regulations.] 


41.  Section  249.310118  amended  by 
adding  an  Instructioa  to  Items  9  and  11 
of  Form  10-K  (§  249.310)  to  read  as 
follows  [note  that  the  text  of  Form  10-K 
does  not  appear  in  the  Code  of  Federal 
Regulations]: 

§  249.J  1 0  Form  1 0-K,  annual  report 
pursuant  to  section  13  or  15(d)  of  the 
Securities  Exetwmge  Act  of  1934. 


Form 10-K 

***** 

Item  9.  Changes  in  and  disagreements  with 
accountants  on  accounting  and  financial 
disclosure. 


Item  11.  Executive  compensation. 

Furnish  the  information  required  by  Item 
402  of  Regulations  S-K  (S  229.402)  of  this 
chapter.  j 

Instruction  i 

A  registrant  complying  with  paragraph 
(a)(3)  of  Item  10  of  Schedule  14A  (§  240.14a- 
101  of  this  chapter)  will  be  deemed  to  have 
complied  with  the  requirements  of  this  Item 
11. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

42.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  38,  4a  54  Stat.  841,  842;  15 
U.S.C.  80a-37,  80C-89,  *  *  * 

43.  By  revising  paragraph  (a)  of 
§  270.20a-3  to  read  as  follows: 

§270.20a-3    Information  a«  to  certain 
transactiona. 

(a]  This  section  shall  apply  to  a 
solicitation  if  (1)  the  information 
specified  in  Item  7.  Directors  and 
executive  officers,  of  Schedule  14A  of 
Regulation  14A  (§  24ai4a-101  of  this 
chapter]  is  required  to  be  furnished  for 
an  investment  company,  or  (2)  action  is 
to  be  taken  with  respect  to  an 
investment  advisory  contract 
***** 

By  the  Commission. 
Jonathan  G.  Katz. 

Secretory- 
November  10, 1988. 

[FR  Doc.  86-25898  Filed  11-19-88;  8:45  am] 

BIUJNG  COOe  i010-0t-M 


Federal  Register  /  Vol.  51.  No.  224  /  Thursday.  November  20.  1986  /  Proposed  Rules  42073 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  ParU  229,  239,  and  240 

(Rel.  Nos.  33-6675;  34-23788;  35-24235;  IC- 
15402;  File  No.  S7-29-86] 

Proxy  Rules— Conforming 
Amendments;  Rule  Providing  for 
Modified  or  Superseded  Documents; 
Deletion  of  Redundant  Language 
Exempting  Public  UtUity  Holding 
Companies  and  Sul>sidiaries  From 
Proxy  Filing  Fees  Where  an 
Application  or  Declaration  Is  Involved 

AGENCY:  Securities  and  Exchange 
Commission. 

action:  Proposed  rules. 

summary:  The  CommiMion  i«  proposing 
an  amendment  further  oonfonniiig  the 
proxy  disclosure  for  MeTgeis  sad  similar 
transactions  to  that  required  for 
registration  of  secwities  in  certain 
business  coodrinatlons  and  clarifying 
the  timing  requirements  for  such 
transactioas  where  hicorporation  by 
reference  Is  used.  The  Commission  also 
is  proposing  a  rule  concerning  modiHed 
or  eupcreeded  statements  in  documents 
incorporated  by  reference  into  a  proxy 
statement  In  addition,  the  Commission 
is  proposing  revisions  clarifying 
application  of  disclosure  requirements 
concerning  changes  in  accountants  and 
deleting  redundant  language  in  the 
proxy  statement  fee  regulation. 

DATE:  Comments  should  be  received  on 
or  before  December  22. 1986. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  lonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549.  Comment 
letters  should  refer  to  File  No.  87-29-86. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexander  G.  Shtofman  or  Caroline  W. 
Dixon.  (202)  272-2589.  Office  of 
Disclosure  Policy.  Division  of 
Corporation  Finance. 

SUPPLfMENTARY  INFORMATION:  The 

Commission  is  publishing  for  comment 
proposed  revisions  to  the  proxy  rules  * 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").*  The 


Commission  is  proposing  revisions  to 
Regulation  14A,'  including  Schedule 
14A.*  In  addition,  the  Commission  is 
publishing  for  comment  a  proposed  new 
rule.  Rule  14a-14,  which  will  be  part  of 
Regulation  14A.  Finally,  corresponding 
amendments  are  being  proposed  to 
Forms  S-4  *  and  F-4  *  and  to  Item  304  of 
Regulation  S-K.' 

I.  Discussion  of  Proposals 

A.  Conforming  Certain  Disclosure 
Under  Schedule  14A  to  Form  S~4 

Transactions  subject  to  Item  14  of 
Schedule  14A.  Mergers.  Consolidations, 
Acquisitions  and  Similar  Matters,  and 
business  combinations  registered  on 
Form  S-4  require  substantially  similar 
decisions  by  security  holders.  The 
Commission  believes  that  the  company- 
specific  information  requirements  for 
Item  14  and  Form  8-4  should  be  parallel 
end  is  |»oposing  amendments  to  Item  14 
to  conform  them.*  Essentially,  these 
conforming  changes  will  require  a 
registrant  complying  with  the 
requirements  of  Item  14  by  disclosure  in 
the  proxy  statement  (rather  than 
incorporation  by  reference  of  the  Form 
10-K)  to  include  all  the  issuer  speciHc 
information  currently  required  in  an  S-4 
registration  statement.  These 
conforming  changes  will  have  no  effect 
on  an  S-2  or  S-3  level  company 
incorporating  the  required  disclosure  by 
reference  into  the  proxy  statement;  such 
a  registrant  incorporates  its  Form  10-K. 
which  contains  the  information.  Thus, 
these  same  changes  remedy  the 
inconsistent  disclosure  requirements  of 
various  registrants  subject  to  Item  14. 
Specifically,  Item  14(b)(3),  Information 
with  Respect  to  Registrants  Other  than 
S-2  or  &-3  Registrants,  is  proposed  to  be 
amended  to  require  registrants  "  to 
furnish  all  the  information  required  by 
Item  101,  Description  of  Business,'"  Item 


'  17  CFR  240.14a-l  through  240.14C-101. 
'15U.S.C.  78a-78kk. 


'  17  CFR  240.14a-l  through  240.14b-l. 

♦  17  CFR  240.148-101. 
'  17  CFR  239.25. 

•  17  CFR  239.34. 

'  17  CFR  229.304. 

'  As  noted  in  companion  Release  No.  33-6676 
("companion  release"),  fn.  p.  35  (Part  II.  V).  if  a 
preliminary  proxy  is  filed  meeting  the  requirements 
of  Item  14  and  the  filing  of  a  Form  S-4  is 
contemplated  for  the  transaction,  the  requirements 
of  Form  S-4  must  be  satisfied. 

*  The  information  required  with  respect  to  non- 
reporting  companies  will  be  amended  to  conform 
with  Form  S-4. 

">  17  CFR  229.101. 

The  description  of  business  currently  required  is 
the  brief  description  required  by  Rule  14a-3  (17  CFR 
240.14a-3)  to  be  included  in  an  annual  report  to 
security  holders,  updated  to  the  Tiling  of  the 
definitive  proxy  statement,  plus  information  relating 
to  industry  segments,  classes  of  similar  products  or 
services,  foreign  and  domestic  operations  and 
export  sales  required  by  paragraphs  (b),  (c)(l)(i)  and 
(d)  of  Item  101  of  Regulation  S-K. 


102.  Description  of  Property  • '  and  Item 

103.  Legal  Proceedings,'*  of  Regulation 
S-K. 

The  Item  14  requirements  for 
transaction  information  were  conformed 
to  Form  S-4  in  the  companion  release. 
As  noted  in  that  release,  if  the 
transaction  involves  the  issuance  of 
securities  exempt  from  registration, 
information  concerning  the  new  class  or 
series  of  securities  can  be  material  to 
the  transaction."  The  Commission 
seeks  comment  as  to  whether  there 
should  be  a  specific  requirement  to 
include  all  of  the  information  that  would 
be  required  by  Item  202  of  Regulation  S- 
K  '*  if  securities  were  being  registered 
and,  if  so,  whether  such  a  requirement 
should  apply  to  all  issuances  of 
securities  exempt  from  registration. 

B.  New  Rule  14a-14,  Modified  or 
Superseded  Documents 

At  the  suggestion  of  a  commentator  on 
the  proxy  rule  proposals  published  for 
comment  in  Release  No.  33-6592  (July 
19, 1985).  the  Commission  is  proposing  a 
new  rule.  Rule  14a-14,  similar  to  Rule 
412  under  the  Securities  Act  of  1933.'* 
The  new  rule  would  govern  the 
treatment  of  a  statement  in  a  document 
incorporated  by  reference  into  a  proxy 
statement  which  is  subsequently 
modiHed  or  superseded  by  a  statement 
in  a  later  document  also  incorporated  by 
reference. 

The  rule  would  provide  that,  for 
purposes  of  the  proxy  statement,  a 
statement  in  a  document  incorporated 
by  reference  would  be  deemed  to  be 
modified  or  superseded  by  a  statement 
in  the  proxy  statement  or  in  any  other 
subsequently  filed  document(s) 
incorporated  by  reference.  The  rule  also 
would  provide  (1)  that  the  making  of  a 
modifying  or  superseding  statement 
would  not  be  deemed  an  admission  that 
the  first  statement  was  false  or 
misleading  and  (2)  that  the  prior  form  of 
any  statemen*  so  modified  or 
superseded  would  not  be  deemed  to 
constitute  a  part  of  the  proxy  statement. 

C.  Changes  in  and  Disagreements  With 
Accountants 

The  revisions  to  Item  14  of  Schedule 
14A  and  to  Item  304  of  Regulation  S-K, 
Changes  in  and  Disagreements  With 
Accountants  on  Accounting  and 
Financial  Disclosure,  adopted  today. 


' '  Currently,  information  relating  to  property 
required  by  Item  102  of  Regulation  S-K  (17  CFR 
229.102)  is  required  only  for  any  property  involved 
in  the  plan. 

"17  CFR  229.103. 

"See companion  release,  fn.  p.  35  (Part  II,  VJ. 

'•  17  CFR  229.202. 

"  17  CFR  230.412. 
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contain  s  pofeatiat  ambigvty. 
Instruction  3  to  Item  3M  provides  diat 
the  information  required  by  Item  304 
need  not  be  provided  fornoa-reporting 
compames  being  acqnired  by  the 
registrant,  while  Item  14  specifies  that 
Item  304  informatisn  is  required  for  such 
persona.  The  Coaunissiatt  believes  that 
Item  14  should  control  to  assure  that  the 
financial  disclosure  required  by 
paragraph  (b)  of  Item  304  is  provided. 
The  Commission,  however,  does  not 
believe  it  necessary  to  provide 
paragraph  (a)  information  with  respect 
to  the  acquired  company  and  has  so 
specified.'* 

D.  Rule  14a-6,  Filing  Requirements 

The  proposed  revision  to  Rule  14a- 
6  >  ^  would  delete  the  language  in 
paragraph  (j)  stating  that  a  transaction 
involving  an  application  or  declaration 
under  Public  Utility  Holding  Company 
Act  of  1935  »*  ("PUHCA")  is  exraiqrt 
from  the  proxy  solicitation  filing  fee. 
because  that  language  is  redundant 
Rule  14a-2  >•  provides  that  Rules  14a- 
3  20  to  14a-12  *»  do  not  apply  to  "any 
solicitation  which  is  subject  to  Rule 
62  "  under  the  Public  UUhty  Holding 
Company  Act."  *»  It  also  should  be 
noted  that  as  a  PUHCA  Rule  62 
transaction  is  exempt  from  the 
Exchange  Act  proxy  rules,  an 
application  or  declaration  under 
PUHCA  would  also  be  exempt  from  the 
filing  fee  requirements  of  Role  14a- 
6{j)." 

E.  Timing  of  Sending  Proxy  Statement 
or  Prospectus 

Questions  have  been  raised  about  the 
language  in  Note  D.3.  to  Schedule  14A 
and  Instruction  A.2  of  Form  S-4 
concerning  the  time  when  proxy 
statements  and  prospectuses  aiust  be 
sent  to  security  holders  when 


'•  A  corresponding  amendment  Kaa  been 
proposed  to  Item  17  of  Form  S-4  to  require  oiriy  the 
informaUon  required  by  parasrapfa  (b)  of  Item  304  in 
the  same  circumstances.  In  addition,  the 
Commission  is  proposing  to  del«te  tnsm  Items  18 
and  19  of  Form  F-4  the  reqairement  to  provide  the 
information  called  for  by  Item  9  of  Schediile  14A  in 
order  to  make  Form  F-4  consistent  witlrPinms  F-1- 
2-3. 

"  17  CFR  240.14a-a. 

'•  15  U.S.C.  79-79»-e. 

'•  17  CFR  240.148-2. 

»»  17  CFR  240.14a-3. 

"  17  CFR  240.14a-12. 

"  17  CFR  250.62. 

•*  PUHCA  Rule  62(a)  covers  reorganizations 
subject  to  Commission  approval  and  transactions 
that  are  the  subject  of  applications  or  declarations 
riled  with  the  Commission.  Other  public  utility 
holding  company  solicitations  are  governed  by 
PUHCA  Rule  61.  which  provides  that  such 
solicitations  are  subject  to  Exchange  Act  Section 
14(a). 

**  17  CFR  240.14a-6{j). 


incorporation  by  reference  is  used.  The 
Commission  is  proposing  for  comment 
revisions  to  this  language  which  clarify 
that,  if  no  meeting  is  held,  the  materials 
must  be  sent  at  least  20  business  days 
prior  to  die  date  tlie  votes,  consents  or 
authorizations  may  be  used  to  effect  the 
corporate  action.  The  proposed  changes 
will  conform  the  language  to  that  used  in 
Rules  14a-3(b)(13).2s  14a-13(a)(2)."  and 
14c-2{b)." 


F.  Corresponding  Amendments 

If  Rule  14a-14  is  adopted  as  proposed, 
technical  amendments  may  be  made  to 
various  proxy  rules  should  they  need 
references  to  Rule  14a-14. 

II.  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  revision  to  the  rules,  as  well  as 
on  other  matters  that  might  have  an 
impact  on  the  proposals  contained 
herein,  are  requested  to  do  so.  The 
Commission  also  requests  comment  on 
whether  the  propoied  rules,  if  adopted, 
would  have  an  adverse  effect  on 
competition  or  would  impose  a  burden 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act 
Comments  on  this  kiquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)  "  of  the  Exchange  Act. 

III.  Coat-Benefit  Analysis 

To  evaluate  the  benefits  and  costs 
associated  with  proposed  amendments 
to  Item  14  of  Schedule  14A,  Rule  14a-6, 
Item  304  of  Regulation  S-K.  and  Form  S- 
4  and  proposed  New  Rule  14a-14  the 
Commission  requests  commentators  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  the  rules 
conforming  proxy  statement  disclosure 
for  mergers  and  similar  matters  to  that 
required  for  certain  business 
combinations,  clarifying  disclosure 
requirements  concerning  changes  in 
accountants  in  certain  circumstances, 
deleting  redimdant  language  in  the 
proxy  statement  fee  regulation  and 
addressing  modified  or  superseded 
statements  in  documents  incorporated 
by  reference  into  the  proxy  statement. 
The  Commission  notes  that  certain  of 
the  proposals  will  not  have  an  effect 
(Rule  14a-e  amendment  and  Rule  14a- 
14)  on  costs.  Any  increased  costs 
associated  with  conforming  the 
information  required  for  mergers  and 
similar  transactions  should  tw  minimal 


•»  17  CFR  24ai4a-3(b)p3). 
"  17  CFR24ai4a-13(a}(2). 
"  17  CFR  24«.Mc-2(b). 
"  15  US.C.  78w(a). 


as  the  informatioR  required  is  currently 
required  of  registrants  in  other  contexts. 
The  deletion  of  the  requirement  in 
specified  circumstances  of  certain 
information  related  to  changes  in 
accountants  will  decrease  costs  to 
registrants. 

rv.  Initial  Regulatory  Flexibility 
Analysis 

This  initial  regidatory  flexibility 
analysis  concerns  proposed  Rule  14a-14 
and  proposed  amendments  to  Rule  14a- 
6,  Item  14  of  Schedule  14A,  Item  304  of 
Regulation  S-K  and  Form  S-4.  The 
analysis  has  been  prepared  by  the 
Commission  in  accordance  with  5  U.S.C. 
604. 

Reasons  for,  and  Objectives  of,  the 
Proposals 

Certain  of  the  proposed  amendments 
to  Item  14.  Mergers,  Consolidations, 
Acquisitions  and  Similar  Matters,  of 
Schedule  14A,  if  promulgated,  would 
require  provision  of  additional  items  of 
information  in  connection  with  such 
transactions.  The  objective  of  the 
amendments  is  to  conform  the  company- 
specific  information  required  in  the 
proxy  context  to  that  required  in  Form 
S-4  because  the  same  ^es  of 
transactions  are  subject  to  Item  14  and 
Form  S-4  and  require  substantially 
similar  decisions  by  security  holders. 
The  revisions  also  will  cure  an 
inconsistency  in  the  requirements 
arising  out  of  the  different  information 
delivery  requirements. 

Proposed  Rule  14a-14.  if  promulgated, 
would  govern  the  treatment  of  a 
statement  in  a  doctmient  incorporated 
by  reference  in  a  proxy  statement  that  is 
modified  or  superseded  by  a  statement 
in  the  proxy  statement  or  in  another 
later-filed  document  alao  incorporated 
by  reference  in  the  proxy  statement  The 
rule  would  provide  that,  for  purposes  of 
the  proxy  statement  a  statement  in  a 
document  incorporated  by  reference 
would  be  deemed  to  be  modified  or 
superseded  by  a  statement  in  the  proxy 
statement  or  in  any  other  subsequently 
filed  documents  incorporated  by 
reference  therein.  The  nde  also  would 
provide  that  die  makhig  of  a  modifying 
or  superseding  statemeat  would  not  be 
deemed  an  adonasion  that  dte  first 
statement  was  false  or  misleading  and 
that  any  statement  so  modified  or 
superseded  would  not  be  deemed  in  its 
prior  form  to  constitute  a  part  of  the 
proxy  statement  The  objective  of 
proposed  Rule  14a'-l4  i&to  facilitate  a 
registrant's  ability  to  update  information 
included  in  a  document  that  is 
incorporated  by  reference  in  a  proxy 
statement  without  requiring  any 
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additional  action  by  the  registrant  The 
CkMnmissioo  believes  that  efforts  to 
make  disdosure  to  investors  more 
meaningful  and  accurate  are  to  be 
encouraged  and  the  proposed  rule  is 
intended  to  further  this  goal. 

Other  proposed  revisions  to  Item  14  of 
Schedule  14A  and  to  Item  304  of 
Regulation  S-K  are  intended  to  clarify  a 
potential  ambiguity  between  the  two 
Items  where  a  nonreporting  company  is 
being  acquired  by  the  registrant.  The 
revised  requirements,  if  promulgated, 
will  no  longer  require  certain 
information  with  respect  to  changes  in 
accountants  in  these  circumstances. 
Furthermore,  the  comparable  provisions 
of  Form  S-4  will  no  longer  require  this 
information  if  the  proposal  is 
promulgated.  This  is  consistent  with  tlie 
objective  of  other  proposed  dianges  to 
make  comparable  the  requirements  of 
Item  14  of  Schedule  14A  and  Form  &-4. 

Hie  proposed  revision  to  Rule  14a-«  is 
intended  to  eliminate  a  redundancy  in 
the  proxy  rrdes  but  wiD  have  no 
substantive  effect. 

Legal  Basis 

The  proposed  amendments  %voakl  be 
promulgated  pursuant  to  sections  a,  7, 10 
and  ig(a)  of  the  Securities  Act  of  1933 
and  sections  14  and  23(a)  of  the 
Securities  Exchange  Act  of  1934. 

Small  Entities  Subject  to  the  Rules 

A  small  business  for  purposes  of  the 
Regulatory  Flexibihty  Act  is  defined  by 
Rule  0-10  under  the  Exchange  Act."* 
The  rule  provides  that,  when  used  in 
reference  to  a  registrant  pursuant  to  the 
Exchange  Act,  small  business  means  a 
registrant  that,  on  the  last  day  of  its 
most  recent  fiscal  year,  had  total  assets 
of  five  million  dollars  or  less.  The  proxy 
rules  apply  to  proxy  sohcitations  or 
information  statements  of  registrants 
with  securities  either  listed  on  a 
national  seciHities  exchange  pursuant  to 
section  12(b)  or  registered  pisvnant  to 
section  12(g)  of  the  Exchange  Act. 

The  Commission  estimates  that  28 
percent,  or  2772,  of  the  roughly  9900 
issuers  registered  under  section  12  are 
companies  having  total  assets  not 
exceeding  five  milhon.  A  small 
percentage  of  the  2772  registrants 
engage  annually  in  transactions  subject 
to  Item  14  of  Schedule  14A. 

A  small  issuer  for  purposes  of  the 
Regulatory  Flexibility  Act  is  deHned  by 
Rule  157  •"  under  the  Securities  Act  as 


"  17  CFR  24ao-ie. 

»•  17  era  230.1S7. 


an  issuer  whose  total  assets  on  tfie  last 
day  of  its  most  recent  fiscal  year  were 
$5  million  or  less  and  that  is  engaged  or 
proposing  to  engage  in  an  offerhig  of 
securities  which  does  not  exceed  $5 
million.  In  the  recent  experience  of  the 
Commission,  several  hundred 
registration  statements  a  year  may  be 
filed  with  the  Commission  by  small 
issuers,  an  even  smaller  number  of  those 
registration  statements  will  be  filed  on 
Form  &-4.  and  only  certain  of  those  filed 
on  Form  S-4  will  involve  the  acquisition 
of  a  non-reporting  company. 

Reporting  Recordkeeping  and  Other 
Compliance  Requirements 

The  Commission  believes  that 
proposed  Rule  14a-14  and  the  proposed 
amendments  to  Item  304  of  RegulatitHi 
S-K.  Form  S-4  and  Item  14  of  Schedule 
14A  would  not  result  in  any  significant 
increase  in  reporting  or  recordkeeping 
requirements.  With  regard  to  the 
proposed  increase  in  certain 
infoimatinial  requirements  of  Item  14  to 
parallel  those  of  Fonn  S-4,  in  the  event 
that  a  preliminary  proxy  statement  is 
filed  requiring  Item  14  disclosure  and  the 
transaction  contemplated  requires  a 
filing  on  Form  S-4.  the  requirements  of 
Form  S-4  would  have  to  be  comphed 
with  in  any  event.  In  these 
circumstances  the  proposed  change  will 
have  no  impact. 

Relatively  few  small  entities  anBually 
will  engage  in  transactions  subject  to 
Item  14  that  would  not  also  require  a 
registratitni  on  Farm  S-4  and 
compliance  «ridi  its  higher  requirements. 
With  respect  to  those  that  would 
provide  more  information  pursuant  to 
the  amendments  to  Item  14,  if 
promulgated,  the  Commission  beHeves 
that  requiring  the  same  information  from 
all  registrants  for  Item  14  transactions  is 
preferable  to  exempting  small  entities 
from  all  or  part  of  these  requirements. 
Furthermore,  the  Commission  notes  that 
the  information  which  will  be  required  if 
the  proposal  is  promulgated  is 
information  that  the  small  entities  are 
currently  required  to  provide  to  the 
Commission  in  other  contexts;  it  should 
not  be  unduly  burdensome  for  those 
entities  to  provide  die  information  to 
their  security  holders.  TTie  Commission, 
however,  invites  public  comment  on  the 
appit>priateness  of  extending  an 
exemption  to  or  providing  for  different 
compHance  or  reporting  requirements 
for  small  entities. 

Proposed  Rule  14a-14  fadlrtates  a 
registrant's  ability  to  update  information 
included  in  a  document  that  is 
incorporated  by  reference  in  a  proxy 
statement  without  requiring  any 
additional  action  by  the  registrant  and 
without  imposing  any  additional 


reporting,  recordkeeping  or  compliance 
n  rjiiiiiiin  iili 

Item  14  of  Sdiedule  14A,  as  adopted 
today,  provides  that  where  a  non- 
reporting  company  is  being  acquired  by 
the  registrant  all  of  the  information 
called  for  by  Item  304  of  Regulation  S-K 
with  respect  to  changes  in  and 
disagreements  widi  accountants  must  be 
disclosed.  The  proposed  changes  woold 
specify  in  the  instnictions  to  Item  304 
and  in  Item  14  that  tmly  the  information 
called  for  by  Amb  304(bf«eed  be 
provided.  Further,  the  proposal,  if 
promulgated,  will  reduce  the 
requirement  in  Form  S-4  to  provide  the 
information  called  for  by  Item  304  for 
non-reporting  companies  being  acquired 
to  a  requirement  only  to  provide  the 
information  required  by  Item  304(b). 

The  proposed  technical  revision  to 
Rule  14a-6,  if  promulgated,  will  have  no 
substantive  effect  and  will  thus  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements. 

Overlapping  or  Conflicting  Federal 
Rules 

The  Commission  does  not  believe  that 
the  proposed  rules  duphcate  or  conflict 
with  any  existing  rule  provisions. 

Significant  Alternatives 

The  Commission  has  requested 
comments  on  the  appropriateness  of 
extending  an  exemption  to  or  providing 
different  compliance  or  reporting 
requirements  for  small  entities  for 
transactions  requiring  compliance  with 
Item  14  of  Schedule  14A  that  would  not 
otherwise  involve  registration  on  Form 
S-4.  As  noted,  however,  the  Commission 
does  not  believe  such  different 
treatment  would  be  warranted  in  light  of 
the  minor  burden  compliance  would 
impose  and  the  Commission's  statutory 
mandate.  Furthermore,  the  Commission 
believes  that  it  is  appropriate  to  conform 
the  requirements  of  Item  14  and  Form  S- 
4  as  they  involve  substantially  the  same 
decision  by  security  holders. 

In  the  Commission's  view.  Item  14  has 
aspects  of  both  desi^  and  performance 
standards  chosen  to  provide  investors 
with  the  information  they  need  to  make 
informed  investment  decisions.  Any 
greater  emphasis  on  performance 
standards  would  likely  neither  benefit 
investors  nor  reduce  significantly  die 
burden  of  compliance. 

Proposed  Rule  14a-14  provides  relief 
that  any  other  approach  is  unlikely  to 
provide. 

Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with 
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respect  to  any  aspect  of  this  initial 
regulatory  flexibility  analysis.  Such 
written  comments  will  be  considered  in 
the  preparation  of  the  final  regulatory 
flexibility  analysis,  if  the  proposed  rule 
is  adopted.  Persons  wishing  to  submit 
written  comments  should  file  four  copies 
thereof  with  Jonathan  G.  Katz, 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Comment  letters 
should  refer  to  File  No.  S7-    -86.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  DC 
20549 

V.  Statutory  Basis  and  Text  of  Proposed 
Amendments  Authority 

The  amendments  to  Item  304  of 
Regulation  S-K,  Form  S-4.  Form  F-4  and 
to  the  proxy  rules  are  being  proposed  by 
the  Commission  pursuant  to  sections.  6, 
7, 10  and  19(a)  of  the  Securities  Act  of 

1933  and  Sections  14  and  23(a)  of  the 
Securities  Exchange  Act  of  1934. 

List  of  Subjects  in  17  CFR  Farts  229, 239 
and  240 

Reporting  and  recordkeeping 
requirements,  securities. 

Text  of  Proposals 

In  accordance  with  the  foregoing,  Title 
17.  Chapter  U  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART229-STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  THE  SECURITIES  ACT  OF  1933 
AND  SECURITIES  EXCHANGE  ACT  OF 

1934  AND  ENERGY  POUCY 
CONSERVATION  ACT  OF  1975- 
REGULATION  S-K 

1.  The  authority  citation  for  Part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  6,  7.  8. 10. 19(a).  48  Stat.  78, 
79.  81.  85;  sees.  12. 13. 14, 15(d).  23(a),  48  Stat. 
892,  894.  901;  sees.  205,  209,  48  Stat.  906,  908; 
sec.  203(a),  49  Stat.  704;  sees.  1,  3.  8. 49  Stat. 
1375. 1377. 1379:  sec.  301,  54  Stat  857;  sees.  8. 
202,  68  Stat.  685,  686;  sees.  3,  4,  5.  6,  78  Stat. 
565-568,  569,  570-574;  sec.  1,  79  Stat.  1051; 
sees.  1,  2,  3,  82  Stat.  454,  455:  sees.  1,  2,  3-5, 
28(c)  84  Stat.  1435, 1497;  sec.  105(b),  88  Stat. 
1503;  sees.  8,  9, 10, 11, 18,  89  Stat.  117, 118 
119. 155;  15  US.C.  77f,  77g,  77h.  77j,  77s(a). 
781.  78m,  78n,  781(d),  78w(a).  *  *  * 

2.  Instruction  3  of  §  229.304  is  revised 
as  follows. 

§  229.304    (Item  304)  Changes  in  and 
disagreements  with  accountants  on 
accounting  and  financial  disclosure. 
♦        *        ♦        •        « 

Instructions 


2  .  .  . 

3.  The  information  required  by  Item  304(a) 
need  not  be  provided  for  a  company  being 
acquired  by  the  registrant  that  is  not  subject 
to  the  reporting  requirements  of  either  section 
13(a)  or  15(d)  of  the  Exchange  Act,  or, 
because  of  section  12(i)  of  the  Exchange  Act, 
has  not  furnished  an  annual  report  to  security 
holders  pursuant  to  Rule  14a-3  or  Rule  14c-3 
for  its  latest  fiscal  year. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Securities  Act  of  1933, 15 
i;S.C.77ae/se9.,  *  '  * 

4.  Section  239.25  is  amended  by 
revising  general  instruction  A.2  and 
paragraph  {b)(6)  of  Item  17  to  read  as 
follows  [note  that  the  text  of  Form  S-4 
does  not  appear  in  the  Code  of  Federal 
Regulations]:      , 

§  239.25  Form  S-4,  for  the  registration  of 
securities  issued  In  business  combination 
transactions. 


Form  S-4  | 

***** 

General  Instnictioa 

A.  Rule  as  to  Use  of  Form  S-4: 

1.*  *  * 

2.  If  the  registrant  meets  the  requirements 
of  and  elects  to  comply  with  the  provisions  in 
any  item  of  this  Form  or  Form  F-4  (§  239.34  of 
this  chapter)  that  provides  for  incorporation 
by  reference  of  information  about  the 
registrant  or  the  company  being  acquired,  the 
prospectus  must  be  sent  to  the  security 
holders  no  later  than  20  business  days  prior 
to  the  date  on  which  the  meeting  of  such 
security  holders  is  held  or,  if  no  meeting  is 
held,  at  least  20  business  days  prior  to  the 
date  the  votes,  consents  or  authorizations 
may  be  used  to  effect  the  corporate  action.  * 


Part  I    Information  Required  in  the 
Prospectus 

*  *         •         •         • 

Item  17.  Information  With  Respect  to 
Companies  Other  than  S-2  or  S-3  Companies 

*  *         •         •         • 

(b)  *  •  * 

(6)  Item  304(b)  of  Regulation  S-K,  changes 
in  and  disagreements  with  accountants  on 
accounting  and  financial  disclosure. 

*  •         *         «         « 

5.  Section  239.34  is  amended  by 
removing  paragraph  (a)(6)  of  Items  18 
and  19  and  by  redesignating  paragraph 
(a)(7)  as  (a)(6)  and  {a)(8)  as  (a)(7).  (note 
that  the  text  of  Form  F-4  does  not 
appear  in  the  Code  of  Federal 
Regulations]: 


§  239.34    Form  F-4,  for  registration  of 
securities  of  certain  foreign  private  issuers 
issued  In  certain  business  combination 
transactions. 


Form  F-4 


Part  I    Information  Required  in  the 
Prospectus 


Item  18.  Information  if  Proxies, 
Consents  or  Authorizations  Are  To  Be 
Solicited 

(a)  *  *  * 

Instruction 

The  information  specified  in  Item  4  of 
Form  20-F  may  be  provided  in  lieu  of 
the  information  specified  in  Item  6(d]  of 
Schedule  14A. 

(6)  The  information  required  by  Item 
22  of  Schedule  14A,  vote  required  for 
approval; 

(7)  With  respect  to  each  person  who 
will  serve  as  a  director  or  an  executive 
officer  *  *  * 

*        *        •        •        • 

Item  19.  Information  if  Proxies, 
Consents  or  Authorizations  Are  Not  To 
Be  Solicited  in  an  Exchange  Offer 

(a)  *  *  • 

Instruction 

The  information  specified  in  Item  4  of 
Form  20-F  may  be  provided  in  lieu  of 
the  information  specified  in  Item  6{d)  of 
Schedule  14A. 

(6)  The  information  required  by  Item 
22  of  Schedule  14A,  vote  required  for 
approval; 

(7)  With  respect  to  each  person  who 
will  serve  as  a  director  or  an  executive 
officer  *  *  * 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

6.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  Sec.  23, 48  Stat.  901,  as 
amended,  15  U.S.C.  78w,  *  *  * 

7.  The  introductory  text  of  paragraph 
(j)  of  §  240.14a-6  is  revised  as  follows: 

§  240.1 4a-6    Filing  requirements. 
•        *        *        •        * 

(j)  Fees.  At  the  time  of  fding  the 
preliminary  proxy  solicitation  material, 
the  persons  upon  whose  behalf  the 
solicitation  is  made,  other  than 
companies  registered  under  the 
Investment  Company  Act  of  1940,  shall 
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pay  to  the  Commission  the  following 
applicable  fee:  *  *  * 

***** 

8.  By  adding  §  240.14a-14  to  read  as 
follows: 

§240.14a-14    Modified  or  superseded 
documents. 

(a]  Any  statement  contained  in  a 
document  incorporated  or  deemed  to  be 
incorporated  by  reference  shall  be 
deemed  to  be  modified  or  superseded, 
for  purposes  of  the  proxy  statement,  to 
the  extent  that  a  statement  contained  in 
the  proxy  statement  or  in  any  other 
subsequently  filed  document  that  also  is 
or  is  deemed  to  be  incorporated  by 
reference  modifies  or  replaces  such 
statement. 

(b)  The  modifying  or  superseding 
statement  may,  but  need  not.  state  it  has 
modified  or  superseded  a  prior 
statement  or  include  any  other 
information  set  forth  in  the  document 
that  is  not  so  modified  or  superseded. 
The  making  of  a  modifying  or 
superseding  statement  shall  not  be 
deemed  an  admission  that  the  modified 
or  superseded  statement,  when  made, 
constituted  an  untrue  statement  of  a 
material  fact,  an  omission  to  state  a 
material  fact  necessary  to  make  a 
statement  not  misleading,  or  the 
employment  of  a  manipulative, 
deceptive,  or  fraudulent  device, 
contrivance,  scheme,  transaction,  act, 
practice,  course  of  business  or  artifice  to 
defraud,  as  those  terms  are  used  in  the 
Securities  Act  of  1933,  the  Securities 


Exchange  Act  of  1934  ("the  Act"),  the 
Public  Utility  Holding  Company  Act  of 
1935,  the  Investment  Company  Act  of 
1940,  or  the  rules  and  regulations 
thereunder. 

(c]  Any  statement  so  modified  shall 
not  be  deemed  in  its  unmodified  form  to 
constitute  part  of  the  proxy  statement 
for  purposes  of  the  Act.  Any  statement 
so  superseded  shall  not  be  deemed  to 
constitute  a  part  of  the  proxy  statement 
for  purposes  of  the  Act. 

9.  Section  240.14a-101  is  amended  by 
revising  Note  D.3.,  and  Item  14.(b)(3)  (i) 
(A),  (B),  and  (C).  and  (ii)[C):  and  by 
adding  Item  14.(b)(3)(ii)  {DJ  and  (E)  to 
read  as  follows: 

§  240.14a-101    Schedule  14A.  Information 
required  in  proxy  statement 

Note:  A.  *  *  * 

B.  *  •  * 

C.  *  *  * 

D.  *  *  * 

3.  If  a  document  or  portion  of  a  document 
other  than  an  annual  report  sent  to  security 
holders  pursuant  to  the  requirements  of  Ruie 
14a-3  (§  240.14a-3  of  this  chapter}  with 
respect  to  the  same  meeting  or  solicitation  of 
consents  or  authorizations  as  that  to  which 
the  proxy  statement  relates  is  incorporated 
by  reference  in  the  manner  permitted  by  Item 
13(b)  or  14(b)  of  this  schedule,  the  proxy 
statement  must  be  sent  to  security  holders  no 
later  than  20  business  days  prior  to  the  date 
on  which  the  meeting  of  such  security  holders 
is  held  or,  if  no  meeting  is  held,  at  least  20 
business  days  prior  to  the  date  the  votes, 
consents  or  authorizations  may  be  used  to 
effect  the  corporate  action. 


Item  14.  Mergers,  Consolidations, 
Acquisitions  and  Similar  Matters 

***** 

(b).  Information  about  the  registrant  and 
the  other  person. 

***** 

(3)  Information  with  respect  to  registrants 
other  than  S-2  orS-3  registrants. 
(i]  •  *  * 

(A)  Information  required  by  Item  101  of 
Regulation  S-K  [§  229.101  of  this  chapter), 
description  of  business. 

(B)  Information  required  by  Item  102  of 
Regulation  S-K  (§  229.102  of  this  Chapter), 
description  of  property. 

(C)  Information  required  by  Item  103  of 
Regulation  S-K  (|  229.103  of  this  chapter), 
legal  proceedings. 
***** 

liil  *  *  • 

(A)  *  •  • 

(B)  •  *  * 

(C)  A  brief  description  of  the  business  done 
by  the  company  which  indicates  the  general 
nature  and  scope  of  the  business; 

(D)  The  information  required  by 
paragraphs  {b)(3)(i)  (D)  and  (F)-(H)  of  this 
Item  and  the  information  required  by  Item 
304(b)  of  Regulation  S-K  (|  229.304  of  this 
chapter). 

(E)  Schedules  required  by  Rules  12-15,  28 
and  29  of  Regulation  S-X. 
***** 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

November  10. 1986. 

[FR  Doc.  86-25899  Filed  11-19-86;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations.  wt»ch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  907 
[Navel  Orange  Reg.  635] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  Caiifomla; 
Umitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  Regulation  635  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  maricet 
during  the  period  November  21  through 
27, 1986.  Such  action  is  needed  to 
balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
period,  due  to  the  marketing  situation 
confronting  the  orange  industry. 
DATE:  Regulation  635  (S  907.935)  is 
effective  for  the  period  November  21 
through  27, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Ronald  L.  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  FftV,  AMS, 
USDA.  Washington,  DC  20250. 
telephone:  202-447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

Hnal  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  is  issued  under  Order  No. 
907,  as  amended  (7  CFR  Part  907). 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Conmiittee  and  upon 
other  available  information.  It  is  foimd 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act 

This  action  is  consistent  with  the 
marketing  policy  for  1986-1987  adopted 
by  the  Navel  Orange  Administrative 
Conrniittee.  The  committee  met  publicly 
on  November  18. 1986,  at  Lindsay, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
7  to  4.  a  quantity  of  navel  oranges 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  demand  has  declined. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  poUcy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act.  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Port  907 

Agricultural  Marketing  Service. 
Marketing  agreements  and  orders. 
CaUfomia,  Arizona,  Oranges  (navel). 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.935  Navel  Orange 
Regulation  635  is  hereby  added  to  read: 


$907,935    Navel  Orange  ReguMton  635. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  November  21 
through  November  27, 1988.  are 
established  as  follows: 

(a)  District  1:  854.066  cartons; 

(b)  District  2:  Unlimited  cartons: 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

Dated:  November  19, 1986. 
Tbomat  R.  dark. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[PR  Doc.  86-26454  Filed  11-20-86:  8.45  am] 
MLLMQ  CODE  S41»-«a-ll 


7  CFR  Part  910 
[Lrnion  Reg.  536] 

Lemons  Grown  in  Cailfomia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTKM:  Final  rule. 

summary:  Regulation  536  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
230,000  cartons  during  the  period 
November  23  through  November  29, 
1986.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  mariceting  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  536  (S  910.836)  is 
effective  for  the  period  November  23 
through  November  29, 1986. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Washington.  DC  20250, 
telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
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business  subject  to  such -axTfimiB  niTirder 
that  small  businesses  will  not  iieiiiidulf 
or  disproportionately  burdened. 
Marketing  orders  ivsaed'paniiBiitta •the 

Agricultural  MnrkpKng  Agrcoinpnt  A^t 

and  rules  issued  thereunder,  are  unique 
in "       " 


mcMag-om^hmrhtiltiM.  ThuB.ibeA 
slitHtM  kMi  tmalirtt^ty  mmiiMom 
and  compatibiily. 

This  regulation  kiaaiwdaader 
Mari(eting-GrderMo.lllB.as«nMadad  (7 
CFR  Part^UB  regnhdiiig  dle:kadBi«iof 

lemona  grewm  infUUfcnroaaMH^Arignnn 

The  ondarna  eSaetMntiiactmbB 

Agricultural  MatketiqgAjpseoMatAat 

of  1937,  as  amended  X7T}.S.C..6ai-a74J. 

This  action  is  based  upon  (he 

reconuueodatiDa  'Biid  iitbii  utafion 

submitted 'by  (he  l.einon  AdnfinistraBve 

Couiiulftee  'and'upon  o(faer  MvafltflAft 

information.  It  ta  founfl  'flitft  Hiii-atiBon 
— »ii  *-*t,ff*     -.1     .1      * 
^Ttn  iiiiiu  lu  ciiet«iuaie  uic  uBCiHIVq 

policy  of  the  Act. 

This  regulation  is  consistent  wi(h  fhe 
marketing  policy  for  101  aDWLlW 
committee  met  publicly  on  November  18, 
1986,  dlfris%maw.  GaIBMiiiik«» 
consider  Hm-cwmm  wrfffiipMMvs 
conditions  of  sunply  and  dimandjuid 
recommended, 'by  a  vote  oTn  to  0,.a 
quantity  of  lemoni  deemed  advisable  to 
be  handled  durii\g  the'spedBedweA. 
The  rnmmittrr  rqpnrta  that  ^oiaid  ia 
veiyJightiorlatgar  aizea  «f  laaoiu. 
.Hswe  ver.  Jemandits  ^icpectad  ia  w»mai|t 
steady  during  tha  Thjnlrugii>MjnT — ti^M- 
period. 

It  isTufltheribuiidfhat  jtiia 

imprnrtirmhlg  aw^  '•^WtTag"M»  **M»f  uhli^ 

ioteteat  lo  give  jicdimiaaiy-nofiaB, 
engage  in  jit^ilic  tulyoaking.  and 
postpone  the  effective  data  wntil  OTilfly 
after  publication  jn  ihe  Fadwal  S^iatar 
(5  U.S.'C.  553],  because  Of  insufficieilt 
time  between  Ihe  dafte  when'iiflbnnafian 
became  available  upon  Whidh  this 
regiflafianis  based  rndtbeeffecfhre 
date-necessary -to-rffeftuateihe 
declared  purposes  of 'flie  aet.fatere»ted 
persons  were  given  on -opportunity  .to 
submit  informatimi-andview*  oniln 
reguMenst  4ii-«p«n<m8«tfn[g.  4tii 
necessary  ito^ffeetagtadn  dadsved 
purposes  of  thaaetKxpaiwIlwsa 
regulatory  .proviaiani<«ffective  aa 
spedfiad.  andihandlefs  kava  baen 
apprised  'Of  such  favwittons  and  'the 
eSsetisa  tiBM. 

Qst  drSul)}acts3n7  CEBXail.Blt 

Kariwting«g>HnwBiiH;aad  otdaa^ 


2.  Section  910.838  ia  added  to  read  as 
follows: 

9  910.836    Lemon  Regulation  536. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  23 
through  November  29, 1960,  ia 
eetablifibed  at230i<100  cartDna. 

Dated:  November  19.  ime. 
^mnm  R. 'Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  MarkBting  Service. 
[FR  Doc.  86-26453  Filed  11-20-86;  8:45  anQ 
aiLLiNOoaaK  uvt^thm 


OBRM&ntEMir  OF  iMiSTICE 


SarvkM 

8  CFR  Pat  iM 


by  Land  Ti— spuUfcHow 


;,faBBngMfioB«ndAfatiBaIiaetiaB 

GeisiiMiij— lica. 
JMWOwaPinal  nfle. 


1.  Thi  artwitlj  oitttioa  lDv7iCni 
Part  910  rnntiniiasis  iwad  asfsMuiiis. 


AudMrilr'Secs.  1-J18,  W9tat-91,  IS 

■mendedifUSCWl-^TH. 


n  HHiisifinalrulede 
Maiipaaa,<Aakana  asaxdass  "A":pBatidf 
Bnliir«Bd1kaseby  pnpeBly  JdimttfiBsllM 
facility  aaa  port  of  cn^  deaigiMded  <fiBr 
antnT'ofall  aliens.  A  fuO  ^aaage  lof 
immigattiaB  aemdaas  JB  «va  I^Ule  at 
Mariposa  moA  ttfae  pcut  is  xognlaifly 
staffed  by  iaspeotovsafthe  United 
States  famnigiation  Service. 

EFFECTTVCtMTe:  November  21, 19BB. 
FOR  niflTHER  INFORMATION  CONTACX: 

Loretta  J.  Shogran,  Director.  Policy 
Directives  andlnatruction8.IinmigEation 
andl^tuialization  Service,  425  J  Street 
NW-.l/VashingtoQ,  DC  20236,  Telephons: 
(202]fi33-aO4a 

For  speoific  infotaiatien:  JCathryn  E. 
Sheehan,  Immigration  Inspector, 
Inunigsation  and -Naturalizatian  Seivice, 
4251  Street  NW.,  Washington,  DC 
20536.  Telephone:  (202)  Ba3-.2725. 
8URW.8M8NTM»f  INWORMATieM;  Under 
the  present  Senrioa  o^gaaiiatioii. 
Nogales.  Arizona  is  one  port  of  entry, 
encompassing  Mariposa,  Arizona.  1^ 
Mariposa  poet  locatad  .five  jniles  west 
of  Nopalaa.  has  ihaea  qpaiatiaDal  aiaoe 
Octobar  U,  um.  Itistwaa  daQy  ier 
fourtaeo  hours, 'and  wdaftorovahiola  and 
one  pedestrian  ilaa^owar  Ifirmitliaa 
entries  are  prooeasad  each  year  with 
traffic  crossing  eapanlad  to  iaaraaas.as 
nearbypopulation  centers  continue  to 
grow.  Tto  uaatluuoftwostjpBnftB  ports 
oferftry  wodid'fBcilttHteTmdget  and 


■asoaraa  aOocationB.  itaffing,  and 
administrative  functioas. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  4s  unnecessary 
because  this  rule  relates  to  agency 
managemeiM. 

In.aooordance'wift  5B.5:C.-605(h^  fin 
'Conuuiaaioner  of  Innn^ation  and 
Ndturafizstion  cerfffiasfhat  Jhin  final 

nile  will  nrit  tinea  a  Ifjgaflfjnnnt  a/'»n«i»«t/' 

impact  on  a  substantia  number  of  smaD 
enti  ties.  This  lOidar  iBdMit  a  nle -within 
the  definition  jfisectiBK  a(aj.of  g.Q. 
12291  as  itTelates«(A^>to  agency 
maBBgeuiuut 

Jist.af  Sa^BBlB  la  ■  CWI-BbsI  IN 


procedure.  Organization  and  functions 
(goveriiiBiim  agisBbiuslj^ 

Accordingly,  Title  8  of  the  Code  sd 
Federal  Regulations  ia  amended  aa 
follows:  I 


ORQANIBMIOn 

1.  The  authority  citation -for  PaitJOO 
continues  to  read  as  follows: 

Aulfaoiity:  Sec.  103  of  tbe  Jmrnigntiflaaad 
^tatiooalify  Act;44J,&C  1103. 

2.  In  I  ttO.«(c)(2),  the  introductoiy iBxt 
'and'Distriiit  No.  18  tna  tc vised  as 
fdlkma: 


9100.4 


(2)  PoOaof'enbyfatmUatmaMrMnt 
by  vessel  or  byJmd-trao^portation. 
Subject  to  ihe  iimitatiais  ,presciifaad  ia 
this  subparagraph,  theToUfDwii^iilaoaa 
are  hprp'hy  flpaigniitpfi  i<t  jiorti  ofantiy 
for  dliens  aErivingl>y  anyimaansiof 
travdl 'Other  than  aLiiciafLThe 
designation  df.sudh  a  jKtct  oFanlry.mi^ 
be  withdrawn  whaaever,  in.tha 
judgment  of  the  Comml8aionei..auch 
action  is  warranted. l%ei>orts  arelistad 
accordingto  locationliy  diatricts.and 
are  designated  either t^ass  A.B.  or  C 
Qass  Ameans  that  (ha  post  is  a 
designated  port  of  ent^  for  aQ  aliens. 
Class  B  means  that  the  pott,  is  ^ 
designated  port-ol  entyiforiOiens  who 
at  the  time  of  opp^yii^Tor  admiaaioD'aie 
lawfully  in  possession  ol  valid  aljffa 
regiatr^on  .receipt  casSsor  ya&d 
nonresideitt  atienf  lx)tderrCiosslJU 
identification  cards  or  asa  adailuffila 
without.documenta  uolar  tha 
documentary  waivats  contsiinad.inAul 
212  of  this  chifpter.  Qaas  Cjneansihat 
the  port  is  .a  designated  pact  iif-ent^ 
orily  Tor  aliens  wLoaxe  aniyiziainiha 
United  States  as  crawman  asfliattBrai 
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is  defined  in  section  101(a)(10]  of  the  Act 
with  respect  to  vessels. 

***** 

District  No.  18 — Phoenix,  Ariz. 

Class  A 

'Douglas,  Ariz. 
'Lukeviiie,  Ariz. 
'Mariposa,  Ariz. 
'Naco,  Ariz. 
'Nogales,  Ariz. 
'Sasabe,  Ariz. 
*San  Luis,  Ariz. 
***** 

Dated:  November  4, 1986. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  86-26240  Filed  11-20-86;  8:45  am] 

BILUNQ  CODE  4410-10-«l 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Docket  No.  86-109] 

Tuberculosis  hi  Cattle;  State 
Designations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  This  docmnent  amends  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
tuberculosis  by  raising  the  designation 
of  Illinois  from  a  modified  accredited 
area  to  an  accredited-free  State.  It  has 
been  determined  that  Illinois  meets  the 
criteria  for  designation  as  an  accredited- 
free  State. 

The  regulations  do  not  impose 
restrictions  on  the  interstate  movement 
of  cattle  not  known  to  be  affected  with 
or  exposed  to  tuberculosis  from  either 
accredited-free  States  or  modifled 
accredited  areas.  However,  the 
designation  for  any  given  jurisdiction 
can  affect  the  marketability  of  cattle 
from  that  jurisdiction,  since  some 
prospective  cattle  buyers  prefer  to  buy 
cattle  from  accredited-free  States. 
DATES:  Interim  rule  effective  November 
21, 1986.  We  will  consider  your 
comments  if  we  receive  them  on  or 
before  January  20, 1987. 
ADDRESSES:  Send  written  comments  to 
Steven  R.  Poore,  Acting  Assistant 
Director,  Regulatory  Coordination, 
APHIS,  USDA,  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 


86-109.  Written  comments  may  be 

inspected  at  Room  728  of  the  Federal 

Building  between  8  a.m.  and  4:30  p.m., 

Monday  through  Friday,  except 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Ralph  L  Hosker,  Domestic  Programs 

Support  Staff,  VS,  APHIS,  USDA,  Room 

815,  Federal  Building,  6505  Belcrest 

Road,  Hyattsville.  MD  20782,  301-436- 

843& 

SUPPLEMENTARY  INFORMATION: 

Background 

The  'Tuberculosis  in  Cattle" 
regulations  (contained  in  9  CFR  Part  77 
and  referred  to  below  as  the  regulations] 
regulate  the  interstate  movement  of 
cattle  because  of  tuberculosis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  not  known  to  be  affected  with  or 
exposed  to  tuberculosis  are  based  on 
whether  the  cattle  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  modified  accredited  areas, 
or  nonmodiHed  accredited  areas.  The 
criteria  for  determining  the  status  of 
States  (the  term  State  is  defined  to  mean 
any  State,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  or  portions  of 
States  are  contained  in  a  document 
captioned  "Uniform  Methods  and 
Rules — ^Bovine  Tuberculosis 
Eradication,"  which  has  been  made  part 
of  the  regulations  by  incorporation  by 
reference.  Generally  the  status  of  States 
or  portions  of  States  is  determined 
based  on  the  rate  of  tuberculosis 
infection  present  and  the  effectiveness 
of  a  tuberculosis  control  and  eradication 
program. 

Sections  77,7  and  77.8  of  the 
regulations  provide  the  following  with 
respect  to  the  interstate  movement  of 
cattle  not  known  to  be  affected  with  or 
exposed  to  tuberculosis: 

Section  77.7    Movement  from 
accredited-free  States  and  modified 
accredited  areas. 

Cattle  not  known  to  be  affected  with 
or  exposed  to  tuberculosis,  originating  in 
an  accredited-free  State  or  a  modified 
accredited  area,  may  be  moved 
interstate  without  restriction. 

Section  77.8    Movement  from 
nonmodified  accredited  areas. 

Cattle  not  known  to  be  affected  with 
or  exposed  to  tuberculosis,  originating  in 
a  nonmodified  accredited  area,  shall 
only  be  moved  interstate  if: 

(a)  Such  cattle  are  accompanied  by  a 
certificate  stating  that  such  cattle  have 
been  classified  negative  to  an  official 
tubercuhn  test,  which  was  conducted 
within  30  days  prior  to  the  date  of 
movement.  AH  cattle  not  individually 


identified  by  a  registration  name  and 
number  shall  be  individually  identified 
by  a  Veterinary  Services  approved 
metal  eartag  or  tattoo:  or 

(b)  Such  cattle  are  from  an  accredited 
herd  and  they  are  accompanied  by  a 
certificate  showing  the  cattle  to  be  from 
such  a  herd:  or 

(c)  Such  cattle  are  moved  interstate 
directly  to  slaughter  to  an  establishment 
operating  under  the  provisions  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601  et  seq.)  or  to  a  State  inspected 
slaughtering  estabUshment  which  has 
inspection  by  a  State  inspector  at  the 
time  of  slaughter. 

Prior  to  the  effective  date  of  this 
document,  Illinois,  among  other  States, 
was  designated  under  §  77.5  of  the 
regulations  as  modified  accredited  area. 
The  Deputy  Administrator  has 
determined  that  Illinois  meets  the 
criteria  for  designation  as  an  accredited- 
free  State.  Therefore,  this  document 
amends  the  regulations  by  adding 
Illinois  to  the  list  of  accredited-free 
States  in  S  77.4. 

As  noted  above,  the  regulations  do 
not  impose  restrictions  on  the  interstate 
movement  of  cattle  not  known  to  be 
affected  with  or  exposed  to  tuberculosis 
from  accredited-free  States  or  modified 
accredited  areas.  However,  the 
designation  for  any  given  jurisdiction 
can  affect  the  marketability  of  cattle 
from  that  jurisdiction,  since  some 
prospective  cattle  buyers  often  prefer  to 
buy  cattle  from  accredited-free  States. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of  the 
State  of  Illinois  will  not  cause  a 
significant  effect  on  marketing  patterns 
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and  will  not  have  a  significant  economic 
impact  on  those  persons  affected  by  this 
document. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V). 

Emergency  Action 

Dr.  John  K.  Atwell.  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  It  is  necessary  to  change  the 
regulations  immediately  so  that  they 
accurately  reflect  the  current 
tuberculosis  status  of  Illinois  and 
thereby  provide  prospective  cattle 
buyers  with  accurate  and  up-to-date 
information  which  may  affect  the 
marketability  of  cattle. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest,  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  have  been 
solicited  for  60  days  after  publication  of 
this  document.  A  document  discussing 
comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Cattle, 
Transportation.  Tuberculosis. 

PART  77— TUBERCULOSIS  IN  CATTLE 

Accordingly,  9  CFR  Part  71  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  77 
continues  to  read  as  set  forth  below: 

Authority:  21  U.S.C.  111.  114. 114a.  115-117, 
120. 121. 134b.  134f:  7  CFR  2.17.  2.51.  and 
371.2(d). 

2.  In  S  77.4,  paragraph  (b)  is  revised  to 
read  as  follows: 


§  77.4    Accredited-free  States. 
*        *        *        *        t 

(b)  The  following  States  are  hereby 
designated  accredited-free  States: 
Alaska.  Arizona,  Colorado,  Connecticut, 
Delaware,  Georgia,  Illinois,  Indiana, 
Iowa,  Kansas,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Montana,  Nebraska,  Nevada, 
New  Hampshire,  New  Jersey,  New  York, 
North  Dakota,  Oklahoma,  Pennsylvania, 
Rhode  Island,  South  Carolina,  South 
Dakota,  Utah,  Vermont,  Wisconsin, 
Wyoming,  and  the  Virgin  Islands  of  the 
United  States. 

Done  in  Washington,  DC.  this  18th  day  of 
November,  1986.  i 
B.C.  Johnson,       \ 

Deputy  Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection  Service. 
[PR  Doc.  86-26311  Filed  11-20-88;  8:45  am] 
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Packers  and  Stockyards 
Administration 

9  CFR  Part  202 

Rules  of  Practice  Governing 
Proceedings  Under  ttie  Packers  and 
Stockyards  Act;  Rules  Applicable  to 
Reparation  Proceedings 

AGENCY:  Packers  and  Stockyards 
Administration,  U.S.D.A. 
action:  Final  rule 


summary:  Amends  §  201.111  of  the 
existing  "Rules  of  Practice  Governing 
Proceedings  Under  the  Packers  and 
Stockyards  Act— Reparation 
Proceedings".  Tliis  amendment  limits 
the  right  to  oral  hearing  to  cases 
involving  ten  thousand  dollars  ($10,000) 
or  more  in  alleged  damages.  In  cases 
involving  less  than  that  amount,  an  oral 
hearing  may  be  held  at  the  discretion  of 
the  presiding  officer. 

EFFECTIVE  DATE:  December  22, 1986. 
Reparation  proceedings  pending  on  such 
date  in  which  oral  hearings  have  not 
been  scheduled  shall  be  handled 
pursuant  to  the  rules  as  amended  herein. 
Other  such  proceedings  shall  be  handled 
pursuant  to  the  rules  as  previously  in 
effect. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  W.  Davi»,  Director,  Livestock 
Marketing  Division,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250  (2021 
447-6951. 

SUPPLEMENTARY  INFORMATION:  Section 
309  of  the  Packers  and  Stockyards  Act, 
1921,  as  amended,  provides,  among 
other  things,  for  reparation  cases, 
private  actions  for  damages  for  certain 
violations,  in  which  the  Secretary 
adjudicates  claims  for  monetary 


damages.  The  Department's  decision  in 
any  such  cases  is  subject  to  judicial 
review,  that  is.  it  can  be  contested 
further  in  court  by  any  party. 

An  analysis  was  made  of  reparation 
cases  handled  by  the  Department  since 
January  1980.  The  amounts  involved 
ranged  from  $250.00  to  over  $500,000.00. 
Forty-four  percent  (44%)  involved  less 
than  $10,000.  Many  of  these  cost  more  to 
litigate  than  the  amount  involved.  The 
cost,  to  all  parties,  including  the  Agency, 
of  an  oral  hearing  is  estimated  to 
generally  range  from  $5,000  to  $10,000. 
Providing  discretionary  authority  to 
grant  oral  hearings  in  cases  involving 
less  than  $10,000  will  significantly 
decrease  the  cost  of  such  proceedings  to 
the  Department  and  also  to  the  private 
parties  in  the  cases. 

Justice  will  continue  to  be  served  in 
cases  where  less  than  $10,000  is 
involved.  Such  cases  will  be  handled  by 
written  hearings,  which  are  already 
authorized  in  the  current  rules. 

Public  participation  in  this 
amendment  is  not  believed  to  be 
necessary  because  the  amendment  is 
expected  to  have  little,  if  any,  impact 
other  than  to  provide  the  same  action 
more  efficiently. 

Notice  of  proposed  rulemaking  is  not 
required  by  law  for  this  amendment  on 
the  basis  that  it  constitutes  "rules  of 
agency  *  *  •  procedure,  or  practice" 
under  5  U.S.C.  553(b)(A). 

The  amendment  it  not  within  the 
Department's  criteria  for  designating 
rules  as  "significant,"  published  at  43  FR 
21986  et  seq.  in  compliance  with 
Executive  Order  12044  on  "Improving 
Government  Regulations." 

About  proceedings  pending  on  the 
effective  date  of  this  amendment,  we 
believe  the  fact  that  any  such 
proceeding  is  handled  pursuant  to  the 
rules  as  amended  will  not  affect  its 
outcome. 

Executive  Order 

Regulatory  impact  analysis  is  not 
required  for  this  amendment  because  it 
has  been  determined  not  to  be  a  "major" 
rule  as  defined  by  section  1(B)  of  E.O. 
12291.  It  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more, 
will  not  result  in  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Government  agencies,  or 
geographic  regions,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 
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Regulatory  Flexibility  Act 

This  amendment  has  been  detennined 
not  to  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act  of  1960  (44 
U.S.C  250) 

No  information  collection 
requirements  are  affected  by  this 
amendment. 

List  of  Subjects  in  9  CFR  Part  202 

Administrative  practice  and 
procedure,  Reparation  proceedings. 

Done  at  Washington.  DC  this  18th  day  of 
November,  1986. 
B.H.  (BiU)  looes. 

Administrator.  Packers  and  Stockyards 
Administration. 

PART  202-{AMENDED] 

Accordingly,  Title  9  CFR  Part  202  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  202 
continues  to  read  as  follows: 

Authority:  Sec.  407. 42  Stat.  160,  as 
amended,  72  Stat.  1750, 77  Stat.  79,  and  90 
Stat.  1252-3  (7  U.S.C.  228):  7  CFR  2.17,  2.56. 

2.  Section  202.111  is  revised  to  read  as 
follows: 

§202.111    Rult1l:HMnng,oralorwi1ttmL 

(a)  When  held.  A  hearing,  oral  or 
written,  shall  be  held  unless:  (1)  Each 
respondent  admits  or  is  deemed  to 
admit  sufficient  allegations  of  the 
complaint  to  support  the  full  amount 
claimed  by  the  complainant  as 
reparation;  (2)  each  respondent  admits 
liability  to  the  complainant  in  the  full 
amount  claimed  by  the  complainant  as 
reparation;  (3)  before  a  hearing  has  been 
completed  the  parties  agree  in  writing 
that  the  proceeding  may  be  decided  on 
the  basis  of  the  record  as  it  stands  at  the 
time  such  agreement  is  filed;  or  (4) 
before  a  hearing  has  been  completed  the 
parties  settle  their  dispute  or  die 
complainant  withdraws  the  complaint. 

(b)  Whether  oral  or  written.  The 
hearing  provided  for  in  paragraph  (a)  of 
this  section  shall  be  oral  if:  (1)  $10,000  or 
more  is  in  controversy  and  any 
respondent  files  a  written  request  for  an 
oral  hearing  with  cuch  respondent's 
answer  or  (2)  $10,000  or  more  is  in 
controversy  and  any  complainant  files  a 
written  request  for  an  oral  hearing  on  or 
before  the  10th  day  after  service  on  such 
complainant  of  notice  that  no 
respondent  has  filed  a  timely  request  for 
an  oral  hearing;  or  (3)  less  than  $10,000 
is  in  controversy  and  the  presiding 
officer  determines,  upon  written  request 
by  any  party  thereto,  that  an  oral 
hearing  iu  necessary  to  establish  the 


facts  and  circumstances  giving  rise  to 
the  controversy.  The  hearing  shall  be 
written  if  not  oral. 

(c)  Withdrawal  of  request.  If  $10,000 
or  more  is  in  controversy  and  a  party 
has  timely  filed  a  request  for  oral 
hearing,  such  party  may  withdraw  such 
request  at  any  time  prior  to  completion 
of  an  oral  hearing.  If  such  a  withdrawal 
leaves  no  pending  request  for  oral 
hearing  in  the  proceeding,  and  if  the 
presiding  officer  has  not  decided  that 
the  hearing  should  be  oral,  each  other 
party  shall  be  served  with  notice  of  this 
and  shall  be  given  10  days  to  request  an 
oral  hearing.  If  any  party  files  a  request 
for  oral  hearing  in  such  time,  the  hearing 
shall  be  oral  in  accordance  with 
paragraph  [b)  of  this  section, 

(d)  Presiding  Officer's 
recommendation.  The  presiding  officer 
may  recommend  volimtary  wi^drawal 
of  a  request  for  oral  hearing,  timely 
filed.  Declining  to  make  such 
withdrawal  shall  not  affect  the  rights  or 
interests  of  any  party. 

(e)  Representation.  Any  party  may 
appear  in  an  oral  hearing,  or  file 
evidence  in  a  written  hearing,  in  person 
or  by  counsel  or  other  representative. 
For  imethical  or  contumacious  conduct 
in  or  in  connection  with  a  proceeding, 
the  presiding  officer  may  preclude  a 
person  from  farther  acting  as  attorney  or 
representative  for  any  party  to  the 
proceeding;  any  such  order  of  the 
presiding  officer  shall  be  served  on  the 
parties;  an  appeal  to  the  Judicial  Officer 
may  be  taken  fit)m  any  such  order 
immediately. 

[FR  Doc.  86-2B2S4  Filed  11-20-86:  a-45  am] 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Ch.  VII 

Joint  Policy  Statement  on  Basic 
FbtancW  ServlcM;  interpretlv*  Ruling 
and  Policy  Statement  Numiser  86-2 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Interpretive  Ruling  and  Policy 
Statement  Number  86-2. 

summary:  The  NCUA  Board  has 
adopted  as  its  statement  of  general 
policy  for  federally  insured  credit  unions 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  poHcy 
entitled  "Joint  Policy  Statement  on  Basic 
Financial  Services." 
EFFECnvc  DATE  November  4, 1986. 
ADORRESS:  National  Credit  Union 
Administration  Board,  1776  G  Street. 
NW.,  Washington,  DC  20456. 


FOR  FURTNER  INRMIMATION  CONTACR 

Nicholas  Veghts,  Office  of  Examination 
and  Insurance,  at  the  above  address,  or 
telephone:  (202)  357-1065. 

SUPPLEMENTARY  INFORMATION:  At  their 
October  2, 1086,  meeting,  the  FFIEC 
approved  a  recommendation  to  the  five 
regulatory  financial  agencies  to  adopt 
the  Joint  Policy  Statement  on  Basic 
Financial  Services.  This  Statement 
encourages  efforts  of  trade  associations 
and  individual  depository  institutions 
toward  the  offering  of  basic  financial 
services  that  would  be  accessible  to  low 
and  moderate-income  customers.  It  does 
not  identify  any  partictdar  accounts  or 
services  that  institutions  should  offer. 
Instead,  it  identifies  in  broad  terms  the 
basic  concepts  that  shoidd  be 
considered: 

•  A  safe  place  to  keep  money 

•  A  way  to  get  cash;  and 

•  A  way  to  make  third-party 
payments. 

The  Statement  also  states  that  any 
programs  offered  should  be  consistent 
with  safe  and  sound  business  practices. 

Dated  this  4th  day  of  November  1966. 

By  the  National  Credit  Union 
Administration  Board. 
Rnawiiiiiy  Brady, 
Secretary  of  the  Board. 

Interpretive  Ruling  and  Policy  Statement 
Number  86-2;  Joint  Policy  Statement  on 
Basic  Fuiandal  Services 

NCUA  wishes  to  encourage  such 
efforts  by  trade  associations  and 
individual  credit  unions  that  promote 
the  offering  of  basic  financial  services, 
consistent  with  safe  and  sound  business 
practices.  While  the  specific  types  of 
services  will,  of  course,  vary  because  of 
differences  in  local  needs  and  in  the 
characteristics  of  individual  credit 
unions,  we  encourage  efforts  to  meet 
certain  minimum  needs  of  all 
consumers,  in  partictdar 

•  The  need  for  a  safe  and  accessible 
place  to  keep  money; 

•  The  need  for  a  way  to  obtain  cash 
(including,  for  example,  the  cashing  of 
govenunent  checks); 

•  The  need  for  a  way  to  make  third 
party  payments. 

We  beUeve  that  industry  trade 
associations  have  a  key  role  to  play  in 
this  effort,  and  are  in  a  position  to 
encoiu'age  a  constructive  response 
without  the  rigidities  of  legislation  or 
regulation.  We  realize  that  some 
associations  have  such  programs 
already  imderway. 
These  programs  could  usefully: 
1.  Encourage  members  to  offer  and 
appropriately  pubUcize  low-cost  basic 


I 
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financia]  services  such  as  those  listed 
above. 

2.  Survey  the  current  availability  of 
such  services  among  member  credit 
unions. 

3.  Make  available  to  members  not 
providing  such  services  material 
reflecting  the  successfiil  experiences  of 
other  organizations. 

[FR  Doc.  86-26253  Filed  11-20-88;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  620  and  621 

Dtociosure  to  Sttareholders; 
Accounting  and  Reporting 
Requirements 

AQENCY:  Farm  Credit  Administration. 
ACTKM:  Final  rule. 


summary:  The  Farm  Credit 
Administration  Board  (FCA  Board) 
adopted  final  amendments  to  existing 
regulations  Part  620— Disclosure  to 
Shareholders,  and  Part  621— Accounting 
and  Reporting  Requirements.  The 
amendments  to  Part  620  delete  certain 
disclosure  requirements;  limit  specified 
disclosures  to  particular  relevant 
situations;  and  make  various  related  and 
technical  changes.  The  amendments  to 
Part  821  correct  certain  accounting 
provisions  that  may  result  in  the 
misclassification  of  some  loans  in  the 
financial  statements  of  Farm  Credit 
System  (System)  institutions. 
EFFECTIVE  DATE:  These  regulations  shall 
become  effective  November  21, 1986; 
however,  an  officer  or  director  who 
resigns  from  office  before  July  1, 1987, 
and  does  not  stand  for  reelection  in  1987 
shall  not  be  required  to  make 
disclosures  otherwise  required  under 
S  620.3(j)(3)  of  the  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  L  Norton,  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-1020. 
SUPPLEMENTARY  INFORMATION: 
Part  620— Discussion 

On  March  13. 1985.  the  Farm  Credit 
Administration  (FCA)  adopted  final 
regulations  requiring  the  preparation 
and  distribution  of  financial  and 
operating  reports  to  shareholders.  See  51 
FR  8644  (March  13. 1986).  The  final 
regulations  established  standards  for 
the  form,  content,  and  distribution  of 
annual  reports  by  System  banks  and 
associations  to  shareholders.  These 
regulations  were  further  supplemented 
to  require  quarterly  financial  reporting 


as  well.  See  51  FR  21336  (June  12, 1986). 
Prior  to  the  adoption  of  these 
regulations,  no  uniform  standards 
existed  and  there  was  considerable 
variation  in  the  reports  of  System 
institutions.  The  FtlA  regulations  are 
modeled  after  regulations  of  Federal 
bank  regulatory  agencies  and  the 
Securities  and  Exchange  Commission 
(SEC)  applicable  to  banks  and  bank 
holding  companies  that  are  public 
companies  under  the  Securities 
Exchange  Act  of  1934  (1934  Act),  but  are 
tailored  to  take  into  account  structural 
and  operational  differences  between 
System  institutions  and  other  federally 
chartered  financial  institutions  and  the 
value  of  disclosure  to  the  participation 
of  shareholders  in  their  cooperative 
lending  institutions. 

Since  the  regulations  were  adopted, 
the  FCA  received  a  number  of  comments 
related  to  paragraph  (j)(3)  of  §  620.3 
regarding  disclosures  of  indebtedness  to 
the  institution  by  senior  officers  and 
directors,  their  immediate  families,  and 
affiliated  organizations. 

This  paragraph  of  the  regulation 
requires  that  the  reporting  institution 
state  in  its  annual  report  to 
shareholders,  if  true,  that  there  have 
been  loans  outstanding  during  the  last 
fiscal  year  to  date  to  senior  officers  and 
directors  that  were  made  in  the  ordinary 
course  of  business  on  the  same  terms 
available  to  other  persons  for 
comparable  transactions  and  that  do  not 
involve  more  than  a  normal  risk  of 
collectibility.  Disclosure  of  loans  to 
senior  officers  and  directors,  and  their 
immediate  families,  and  affiliated 
organizations  need  be  made  only  if  the 
loans  do  not  meet  these  criteria.  If  a 
loan  to  any  of  the  specified  persons 
meets  any  of  the  disclosure  criteria 
under  the  regulation,  the  person's  name 
and  the  particulars  of  the  loan  as 
specified  in  the  regulation  must  be 
described. 

The  comments  received  fall  primarily 
into  several  categories.  Some  of  the 
commentators  objected  to  any 
disclosures  of  loam  to  officers, 
directors,  their  immediate  families,  and 
affiliates  to  shareholders,  believing  such 
disclosure  constitutes  an  invasion  of 
their  privacy.  Soma  of  these 
commentators  appear  to  believe  that 
disclosure  is  routinely  required  even  if 
the  loans  are  performing  loans,  made  in 
the  ordinary  course  of  business  and  on 
the  same  terms  available  to  other 
borrowers.  The  majority  of  the  other 
commentators  do  not  object  to  some 
disclosure  of  senior  officers'  and 
directors'  loans,  but  disagree  with 
requiring  the  disclosure  of  loans  made  to 
immediate  family  members  and 
affiliated  organizations  that  meet  the 


disclosure  criteria.  These  commentators 
believe  that  such  disclosure  constitutes 
an  inappropriate  invasion  of  privacy  of 
persono  who  have  nothing  to  do  with 
management  of  the  institution;  interferes 
with  the  control  of  immediate  family 
members  and  affiliated  organizations 
over  disclosures  of  their  private 
business  affairs;  is  inconsistent  with  the 
alleged  understanding  by  such  persons 
at  the  time  the  loans  were  executed  that 
the  loan  terms  would  be  kept 
confidential;  and  will  result  in  a  flood  of 
litigafion.  A  number  of  commentators 
recommended  that  if  a  disclosure  of 
loans  to  family  members  is  to  be  made, 
disclosure  only  be  required  where  a 
business  relationship  between  such 
family  members  exists. 

Another  category  of  commentators 
suggested  that  no  disclosures  of  the  type 
described  be  required  with  respect  to  an 
officer  or  director  who  resigns  or 
otherwise  leaves  office  during  the  fiscal 
year  or  declines  to  stand  for  reelection. 
These  commentators  believe  no  useful 
purpose  is  served  in  requiring  such 
disclosure  if  the  persons  involved  have 
no  further  connection  with  the 
management  or  board  of  the  institution. 

Many  of  the  comment  letters  reflect  a 
lack  of  familiarity  with  the  disclosure 
requirements  for-publio  companies, 
asserting  incorrectly  that  FCA 
regulations  are  more  extensive  than 
those  of  other  Federal  regulators  of 
publicly  held  financial  Institutions. 
While  there  are  minor  differences 
between  the  regulators,  the  basic 
regulatory  framework  and  disclosure 
format  is  substantially  similar  to  that  of 
the  other  Federal  regulators. 

While  the  FCA  has  not  taken  a 
position  on  whether  the  voting  stock  of 
System  institutions  constitutes  a 
security  under  the  1934  Act,  the  FCA's 
regulation  is  premised  upon  the  belief 
that  the  System  as  an  interdependent 
unit,  whose  stock  is  widely  held  and 
whose  debt  securities  are  widely 
distributed  to  and  traded  by  the  public, 
should  be  subject  to  disclosure 
requirements  similar  to  those  required  of 
other  public  companies.  The  stock  of 
System  institutions  does  represent  an 
economic  interest  in,  and  obligation  to 
the  respective  institutions  which  carries 
attendant  risks.  In  addition,  such 
disclosure  is  needed  to  provide 
shareholders  with  sufficient  information 
to  hold  directors  and  officers 
accountable  for  the  performance  of  their 
fiduciary  duties,  to  alert  them  to 
conflicts  of  interests  or  potential 
conflicts  of  interest,  and  to  act  as  a 
prophylactic  to  keep  such  conflicts  from 
arising.  Further,  the  Board  believes  that 
since  stockholders  of  System  institutions 
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are  also  borrowers  from  those 
institutions,  FCA  disclosure 
requirements  can  be  viewed  as 
protecting  borrowers  rights  to  full 
information  concerning  the  operations  of 
the  institutions  and  the  relationship  and 
dealing  of  director  and  officers,  and 
their  associates,  to  the  institution. 

The  FCA  Board  considered  and 
rejected  assertions  that  the 
requirements  of  the  regulation  amount  to 
an  interference  with,  or  an  invasion  of 
personal  rights  of  privacy,  llie  System  is 
part  of  the  larger  finfuicial  community 
and,  as  such,  must  be  prepared  to 
operate  by  standards  similar  to  those 
that  apply  to  other  financial  institutions 
such  as  bank  holding  companies, 
commercial  banks,  savings  and  loan 
associations,  savings  banks,  and  finance 
companies  whose  equities  and  debt 
obligations  are  widely  held  by  the 
public.  For  years,  the  officers  and 
directors  of  those  other  publicly  owned 
institutions  have  been  subject  to  the 
same  type  of  disclosure  required  under 
the  subject  regulations.  The  public 
policy  decision  was  made  long  ago  that 
one  who  chooses  to  serve  as  an  officer 
or  director  of  a  public  financial 
institution  must  accept  the  fact  that  his 
or  her  direct  and  indirect  interests  in  or 
relationships  with  the  institution  should 
be  subject  of  disclosure  to  persons  to 
whom  a  fiduciary  duty  is  owed.  It 
should  be  noted  that  in  spite  of  these 
and  other  factors,  public  financial 
institutions  have  not  been  unable  to 
attract  qualified  persons  to  serve  as 
officers  and  directors,  and  there  is  no 
reason  to  believe  that  the  System  will 
not  be  able  to  continue  to  do  so  once 
those  participating  in  its  management 
and  boards  adjust  to  comparable 
regulation. 

The  FCA  Board  also  considered  the 
purposes  and  value  of  the  regulation  in 
the  context  of  the  agency's  changed 
regulatory  approach  which  is  designed 
to  reflect  the  mandate  of  the  Farm 
Credit  Amendments  Act  of  1985  that  the 
agency  operate  as  an  arm's-lengdi 
regulator.  The  FCA  beUeves  that 
approaches  such  as  disclosure  to 
shareholders  can  provide  an  appropriate 
market-type  substitute  for  more  direct 
FCA  regulation  in  some  areas. 

Some  commentators  noted  the 
existence  of  State  privacy  laws  which 
they  allege  may  be  violated  by  the 
disclosure  regulations.  The  FCA  Board 
notes  that  such  State  laws  do  not  in  any 
way  interfere  with  the  application  of  the 
disclosure  regulations  of  any  of  the 
various  Federal  financial  regulators. 
Where  a  Federal  agency  lawfully  adopts 
such  regulations.  State  laws  on  Uie 
subject  are  preempted  to  the  extent  they 


interfere  with  the  appUcation  of  the 
regulations.  The  fact  that  this  issue  has 
long  ago  been  resolved  is  evidenced  by 
the  historic  compliance  with  similar 
Federal  disclosure  regulations  by  banks, 
thrift  institutions,  and  public  companies 
located  in  the  States  where  the 
concerned  communicators  reside. 

The  FCA  Board  has  determined  that, 
notwithstanding  the  soimdness  of  the 
basis  for  and  approach  of  the 
regulations  some  changes  can  be  made 
in  the  regulations,  to  respond  to  the 
concerns  of  the  commentators  wnthout 
compromising  the  effectiveness  of  the 
regulation. 

First,  since  the  purpose  of  the 
disclosure  is  to  provide  sufficient 
information  to  shareholders  to  evaluate 
the  performance  of  directors  and  senior 
officers  of  their  fiduciary  duties,  the 
FCA  Board  has  determined  that  it  is  not 
necessary  to  name  a  family  member 
whose  loan  is  required  to  be  disclosed. 
Rather,  it  is  sufficient  to  disclose:  (1) 
The  name  of  the  officer  or  director 
involved;  (2]  the  fact  that  a  loan  has 
been  made  by  the  institution  to  a 
member  of  his  or  her  immediate  family 
or  affiliated  organization  that  meets  the 
disclosure  criteria;  and  (3)  the 
information  about  the  loan  specified  in 
the  regulation.  The  FCA  Board  has 
further  determined  that  in  order  to 
accomplish  the  purposes  of  the 
regulation,  the  definition  of  immediate 
family  should  include,  consistent  with 
the  practice  of  the  other  Federal 
financial  institution  regulators,  spouse, 
mothers-  and  fathers-in-law,  brothers- 
and  sisters-in-law,  and  sons-  and 
daughters-in-law.  This  change  would 
further  protect  the  privacy  of  immediate 
family  members  by  expanding  the  class 
of  persons  to  whom  the  disclosure  could 
be  attributable,  thereby  making  the 
individual  less  likely  to  be  identifiable. 

In  addition,  the  FCA  Board  has 
determined  that  certain  of  the  specific 
disclosures  required  are  relevant  only  in 
certain  situations.  For  example,  the 
interest  rate  and  repayment  terms  are 
pertinent  only  if  the  loan  was  made  on 
preferential  terms.  The  amount  past  due 
and  the  reason  the  loan  involves  more 
than  a  normal  risk  of  collectibility  is 
pertinent  only  if  the  loan  is  disclosed 
because  it  involves  more  than  a  normal 
risk  of  collectibility. 

Accordingly,  the  FCA  Board  amends 
12  CFR  620.3(j)(3)  so  that  where  the 
regulation  requires  disclosure  of  loans 
made  by  the  institution  to  a  family 
member  or  affiliated  organization  of  an 
officer  or  director,  the  name  of  the 
family  member  or  organization  need  not 
be  stated.  Instead,  the  revised  regulation 
requires  only  the  disclosure  of  (1)  the 


name  of  the  senior  officer  or  director,  (2] 
the  fact  that  the  lofm  to  an  immediate 
family  member  meets  one  of  die 
regulatory  criteria  for  disclosure,  and  (3) 
the  specific  information  concerning  the 
loan  reqiured  by  the  regulation. 
Similarly,  the  FCA  Board  amends 
S  e20.3(j)(2)— Transactions  other  than 
loans,  to  delete  the  requirement  to 
disclose  the  name  of  the  immediate 
family  member  or  an  affiliated 
organization.  In  addition,  die  FCA  Board 
amends  S  620.3(j)(3)(i)  to  clarify  tiiat  die 
provision  applies  to  members  of  the 
immediate  family  and  affiliated 
organizations  of  senior  officers  and 
directors. 

Section  620.3(j)(3)  is  further  amended 
to  require  that  the  loan  interest  rate  and 
repayment  terms  be  disclosed  only  if  the 
loan  is  made  on  preferential  terms,  and 
to  require  that  the  amoimt  past  due  and 
the  reason  the  loan  involved  more  than 
a  normal  risk  of  collectibility  be 
disclosed  only  if  the  loan  involves  more 
than  a  normal  risk  of  collectibility.  It 
should  be  noted  that  this  aspect  of  the 
modified  disclosure  applies  also  to  loans 
of  a  senior  officer  or  director  which  are 
required  to  be  disclosed. 

Finally,  the  FCA  Board  amends  in  12 
CFR  620.1(c}  the  definition  of  immediate 
family  to  include  spouse,  parents, 
children,  siblings,  mothers-  and  fathers- 
in-law,  brothers-  and  sisters-in-law,  and 
sons-  and  daughters-in-law. 

With  respect  to  the  commentators' 
suggestion  that  the  disclosure  provisions 
should  not  apply  to  senior  officers  or 
directors  who  resign  or  otherwise  leave 
office  during  the  fiscal  year,  the  FCA 
Board  has  determined  that  the 
effectiveness  of  the  regidation  would  be 
compromised  if  officers  and  directors 
could  avoid  disclosure  by  leaving  office 
prior  to  the  end  of  the  fiscal  year.  The 
preventive  effect  of  the  regulation  would 
be  undermined  if  this  were  permitted. 
Shareholders  would  be  deprived  of 
meaningful  information  about  potential 
conflicts  of  interest  which  may  have 
involved  persons  servicing  the 
institution  during  the  course  of  the  year 
which  would  give  them  a  basis  for 
holding  past  and  current  members  of 
management  and  board  accountable. 
Also,  shareholders  would  be  deprived  of 
relevant  information  that  they  would 
find  useful  were  such  persons  to  run  for 
election  at  a  later  date.  While  disclosure 
is  required  of  a  nominee  for  director, 
such  disclosure  relates  only  to  the  prior 
fiscal  year.  For  these  reasons,  the  FCA 
Board  declines  to  make  the  change 
requested  by  the  commentators. 

The  FCA  Board  has  determined  that, 
as  a  transitional  matter,  it  is  appropriate 
to  allow  an  officer  or  director  who 


mifB*  or  otherwise  leaves  oflke  prior 
to  |b^  1,  in7,  md  doe*  not  stand  fcr 
electi(»i  la  1M7  to  avoid  tlie 
nqtrimnento  of  f  6ail3(jX3}-  Tke  FCA 
Board  is  pciswaded  by  tlieaigHinent  that 
such  persona  originaHjr  undertook  their 
duties  without  knovrfedge  that  in  doing 
so  they  night  be  required  to  make 
disclosurea  oonceming  their  financial 
affairs  and  those  of  their  inniediate 
families  and  affiliated  ofganizations. 
TbeicfoK,  the  FCA  will  not  consider  as 
a  violatian  ol  the  regulatkm  the 
omissioa  of  disdosure  otherwise 
required  by  the  regnlatiaairith  respect 
to  senioe  officers  or  directues  irin  resign 
or  otherwise  leave  office  prior  to  the  end 
of  fiscal  186B  and  1^0  do  not  intend  to 
inn  for  reelectian  in  19S7. 
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Pfert  621 — Discussion 

Existing  r^ulation  i  621^aKl5Kiv) 
defines  "nonaccrual  loan"  to  include  (l) 
all  loans  90  days  past  due  unless 
adequate^  secured  and  in  |vocess  of 
collection  and  (2)  all  loons  past  due  for 
180  days  without  regard  to  the  adequacy 
of  the  security  or  coll^Uion  efforts.  This 
definition  is  consistent  widi  the 
definition  of  nonaccmal  loans  used  by 
other  Federal  bank  regulators  except 
that  other  regulators  do  not  use  the  180- 
day  criterioiL  The  180-day  criterion  was 
designed  to  encourage  prompt  serviciiig 
of  past  due  loans  by  limiting  the  phrase 
"in  process  of  coII^:tion"  to  servicing 
actions  which  have  corrected 
deficiencies  within  180  days. 

The  FCA  Board  believes  loans  should 
be  classified  as  nonaccrual  if  they  are 
not  fully  collectible  with  respect  to 
principal  and  interest.  The  FCA  Board 
has  determined  that  a  criterion  that  is 
based  solely  on  tune  past  due  may  result 
in  the  classification  of  some  loans  as 
nonaccrual  even  if  they  are  folty 
collectible.  The  FCA  Board  believes 
there  are  other  methods  of  encouraging 
prompt  collection  that  do  not  have  this 
effect. 

Accordingly,  the  FCA  Board  adopts 
an  amendment  to  the  regulation  that 
eliminates  the  180-day  criterion  and 
defines  "in  process  of  collection*'  more 
broadly  to  encourage  prompt  coDection 
and  estabKrii  cleariy  definable  minimum 
standards  for  System  institutiotts  to 
firilow  in  determining  whether  past  due 
loans  are  in  process  of  ctrflection.  The 
existing  regidation  provides  that  a  loan 
i*  in  process  of  collection  when 
collection  of  the  debt  is  proceeding  in 
due  course  through  legal  action  or,  in 
appropriate  ctmnnstances.  through 
collection  efforts  not  invcrfving  formal 
legal  action  tftat  are  reasonably 
eiqiected  to  resnh  in  repajrment  of  the 
debt  m  fuD  or  in  its  restoration  to 
current  status.  Under  the  revised  rule,  a 


loan  will  be  ct»isidered  in  process  of 
ccrilection  only  if  a  written  plan  of 
collection  meeting  the  requirements  of 
the  regulation  has  been  ack^ted  by  the 
institoticm  and  is  documented  in  the 
loan  file,  the  borrower  and  the 
institution  have  aoled  substantially  in 
accordance  therewith,  and  collectkm 
efforts  are  {woceeding  in  due  course.  The 
regulation  requires  that  the  plan  q)ecify 

(1)  the  reasons  the  selected  collection 
method  was  diosen  over  other  methods; 

(2)  the  approvals  necessary  to 
implement  the  plaa  in  accordance  with 
the  institution's  policies  and  procedures; 
and  (3)  the  actions  necessary  to  cdlect 
the  debt  and  the  dates  by  which  such 
actions  must  be  accomphshed.  Where 
actions  by  the  bonower  are  necessary, 
the  plan  omst  indode  the  bcnTower's 
written  agreement  to  comi^ete  the 
actions  by  the  specified  dates.  The 
requirement  to  specify  the  reasons  the 
selected  crilection  method  was  chosen 
is  intended  to  encourage  consideration 
of  various  alternatives  for  correcting 
delinquencies,  inchiding  restructurings. 

Under  both  the  euirent  and  the 
revised  regulation,  a  loan  past  due  90 
days  or  more  but  not  well  sealed  must 
be  transferred  to  nonaccrual  status 
regardless  of  w^iether  it  is  "in  process  of 
collection." 

The  FCA  Board  finds,  pursuant  to  5 
U.S.C.  553fb),  that  e  notice  and  comment 
period  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  and 
adopts  the  amendments  in  final.  A 
notice  and  comment  period  is 
unnecessary  for  Part  620  because  the 
Board  adopts  the  amendments  in 
response  to  concents  raised  by 
comments  received  after  the  regulation 
was  adopted  in  final  and  with  respect  to 
Part  621  because  the  issue  has  been  the 
subject  of  extensive  informal  comment 
and  discussion  witfi  the  commentators 
overwhrfmingly  in  favor  of  deleting  the 
180-day  requirement,  and  the 
amendments  relax  a  rqrarting 
requirement.  A  nofice  and  comment 
period  is  impractic&ble  and  contrary  to 
the  public  interest  for  Part  620  because  it 
would  create  uncertainty  about  the 
regulation's  requirements  at  a  time  when 
institutions  should  be  gearing  up  for  the 
preparab'on  of  the  1988  annual  report  to 
shareholders  and  tfie  resulting  d^ay 
could  interfere  with  die  distribution  of 
annual  reports  to  shareholders  in  a 
timely  manner.  A  notice  and  comment 
period  is  impracticBUe  and  contrary  to 
the  public  interest  for  Part  621  because 
die  delay  tiiat  would  result  could  cause 
nonaccrual  loans  to  be  overstated  in 
yearend  1966  financial  statements. 
These  changes  are  in  no  way 
detrimental  to  the  broader  puMic 


interest  in  diat  they  do  not  compnnnise 
in  any  way  the  effectivieness  of  the 
regulations  in  serving  their  intended 
purposes. 

The  FCA  Board  has  further 
determined  dtat  in  H^  of  the 
adjourrmtient  of  Congress  and  the  urgent 
need  for  tfns  regulation  to  become 
effective,  it  is  necessary  to  invoke  the 
emergency  provision  contained  in 
i  5.17tb}(2]  of  the  Farm  Credit  Act  of 
1971,  as  amended.  By  invoking  this 
exception,  the  effective  date  of  the 
regulation  will  not  be  delayed  until  the 
expiration  of  die  30  days  (hiring  which 
either  or  both  Houses  of  Congress  are  in 
session. 

For  the  same  reasons  that  a  notice 
and  comment  period  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest,  the  FCA  Board  has  determined, 
pursuant  to  5  U.S.C.  558(d],  tiiat  the  30- 
day  period  specified  therein  should  be 
waived  so  that  the  amendments  will  be 
effective  immediately  upon  publication 
in  the  Federal  Register. 

list  of  Subjecte  in  12  CFR  Parts  620  and 
621 

Disclosure  to  shareholders.  Annual 
reports.  Quarterly  reports.  Association 
annual  meeting  infonnttion  statement. 
Accounting  and  reporting  requirements. 
Reporting  and  recordkeeping 
requirement.  Report  of  condition  and 
performance. 

Fat  the  reasons  set  forth  in  the 
preamble.  Chapter  VI,  Title  12,  of  the 
Code  tA  Federal  Regulations  is  amended 
as  follows:  1 

PART  •20-DISClX)8URE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  Part  620  is 
revised  to  read  as  follows: 

Auttorily:  Sees.  5.17t9]  and  (10).  Pub.  L.  »- 
205,  gg  Stat.  1678, 12  U.&C.  22SZ. 

Subpart  A— Annual  Raports  to 
SharahoMers 

2.  Section  620.1  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


$620.1    Definitions. 


(c)  "Immediate  family"  means  spouse, 
parents,  siblings,  childtien.  mothers-  and 
father94a-law.  brother*-  and  sisters-in- 
law,  and  seas-  and  daughters-in-law. 

3.  Section  620i3  is  amended  by 
revising  pera^aphs  (j)(2).  (DfSKi),  (3}  [n] 
inti-oductOTy  text,  l31{h){A),  (B),  {D],  (B). 
(F),  and  (G),  and  by  removing 
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paragraphs  (j)(3)(ii)  (H)  and  (I),  to  read 
as  follows: 

§  620.3    Contents  of  tlw  annual  report  to 
shareholders. 


(J)  *  *  * 

(2)  Transactions  other  than  loans.  For 
each  person  who  served  as  a  senior 
officer  or  director  on  January  1  of  the 
year  following  the  fiscal  year  of  which 
the  report  is  filed,  or  at  any  time  during 
the  fiscal  year  just  ended,  describe 
briefly  any  transaction  or  series  of 
transactions  other  than  loans  that 
occurred  at  any  time  since  the  last 
annual  meeting  between  the  institution 
and  such  person,  any  member  of  the 
immediate  family  of  such  person,  or  any 
organization  with  which  such  person  is 
affiliated.  State  the  name  of  the  officer 
or  director  who  entered  into  the 
transaction  or  whose  immediate  family 
member  or  affiliated  organization 
entered  into  the  transaction,  the  nature 
of  the  person's  interest  in  the 
transaction,  and  the  terms  of  the 
transaction.  No  information  need  be 
given  where  the  purchase  price,  fees,  or 
charges  involved  were  determined  by 
competitive  bidding  or  where  the 
amount  involved  in  the  transaction 
(including  the  total  of  all  periodic 
payments)  does  not  exceed  $5,000,  or  the 
interest  of  the  person  arises  solely  as  a 
result  of  his  or  her  status  as  a 
stockholder  of  the  institution  and  the 
benefit  received  is  not  a  special  or  extra 
benefit  not  available  to  all  stockholders. 

(3)  *  *  * 

(i]  To  the  extent  applicable,  state  that 
the  institution  has  had  loans  outstanding 
during  the  last  full  fiscal  year  to  date  to 
its  senior  officers  and  directors,  their 
immediate  family  members,  and  any 
organizations  with  which  such  senior 
officers  or  directors  are  affiliated. 
***** 

(ii)  If  the  conditions  stated  in 
paragraph  (j)(3)(i)  of  this  section  do  not 
apply  to  the  loan(s)  of  any  person  who 
has  served  as  a  senior  officer  or  director 
since  the  start  of  the  previous  fiscal 
year,  or  any  member  of  such  person's 
immediate  family,  or  any  organization 
with  which  such  person  is  or  has  been 
affiliated  since  the  start  of  the  previous 
fiscal  year,  state: 

(A)  The  name  of  the  officer  or  director 
to  whom  the  loan  was  made  or  to  whose 
relative  or  affiliated  organization  the 
loan  was  made. 

(B)  The  largest  aggregate  amount  of 
each  indebtedness  outstanding  at  any 
time  during  the  last  fiscal  year. 

(C)  *  •  * 


(D)  The  amount  outstanding  as  of  the 
lastest  practicable  date. 

(E)  The  reasons  the  loan  does  not 
comply  with  the  criteria  contained  in 
paragraphs  (j)(3(i)(A)  through  (C)  of  this 
section. 

(F)  If  the  loan  does  not  comply  with 
paragraph  (j)(3)(i)(B)  of  this  section,  the 
rate  of  interest  payable  on  the  loan  and 
the  repayment  terms. 

(G)  If  the  loan  does  not  comply  with 
paragraph  (j)(3)(i)(C)  of  this  section,  the 
amount  past  due,  if  any,  and  the  reason 
the  loan  is  deemed  to  involve  more  than 
a  normal  risk  of  collectibility. 


PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

4.  The  authority  citation  for  Part  621  is 
amended  to  read  as  follows: 

Authority:  Sec.  5.17  (9)  and  (10),  Pub.  L  99- 
205,  99  Stat.  1678, 12  U.S.C.  2252(a)(9),  (10). 

Subpart  A— Accounting  Requirements 

5.  Section  621.2  is  amended  by 
removing  paragraph  (a)(15)(iv)  and  by 
revising  paragraphs  (a)(ll).  (15)(iii),  and 
(18)(ii]  to  read  as  follows: 

§621.2    Definitions. 

(a)  *  *  * 

(11)  A  debt  shall  be  considered  in 
process  of  collection  only  if  all  of  the 
following  conditions  are  met: 

(i)  A  written  plan  of  collection, 
reasonably  expected  to  result  in 
repayment  of  the  debt  or  in  its 
restoration  to  current  status,  has  been 
prepared  by  the  lending  institution 
setting  forth  clearly: 

(A)  The  reasons  the  selected  method 
of  collection  was  chosen  over  alternate 
methods, 

(B)  All  approvals  necessary  to 
implement  the  entire  plan  in  accordance 
with  the  lending  institution's  policies 
and  procedures,  and 

(C)  The  speciflc  actions  that  must  be 
taken  by  the  lending  institution  and  the 
borrower  in  order  to  achieve  collection 
in  full,  or  restoration  to  current  status, 
together  with  the  dates  by  which  each  of 
those  actions  is  expected  to  be 
completed. 

(ii)  If  full  collection  of  the  debt  or  its 
restoration  to  current  status  is 
dependent  upon  completion  of  any 
action  by  the  borrower,  the  plan  shall 
include  the  borrower's  written 
agreement  to  complete  all  such  actions 
by  the  dates  set  forth  in  the  plan  of 
collection. 

(iii)  It  is  severely  past  due  and  not 


adequately  secived,  not  in  process  of 
collection,  and  not  fully  collectible  with 
respect  to  all  principal  and  interest 

(iv)  Collection  efforts  are  proceeding 
in  due  course. 


(15)  •  *  * 

(iii)  The  plan  is  documented  in  the 
loan  niie  and  the  institution  and  the 
borrowers(s)  have  acted  substantially  in 
accordance  therewith. 
*        •        *        •        • 

(18)  *  •  * 

(ii)  Are  past  due  90  days  or  more  but 
adequately  secured  and  in  process  of 
collection;  or 

Kenneth ).  Auberger, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  86-26252  Filed  11-20-88:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  425 

Regulatory  Flexibility  Act  Review  of 
the  Trade  Regulation  Rule  for  Use  of 
Negative  Option  Plan  by  Sellers  In 
Commerce 

agency:  Federal  Trade  Commission. 

ACTION:  Announcement  of  results  of 
review  of  Rule  under  Regulatory 
Flexibility  Act 

summary:  In  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  a  published  Plan  for 
Periodic  Review  of  Commission  Rules 
(46  FR  35118  (1981)).  the  Federal  Trade 
Commission  has  conducted  a  review  of 
the  Rule  on  the  Use  of  Negative  Option 
Plans  by  Sellers  in  Commerce  (16  CFR 
Part  425).  The  Conmiission  concludes 
that  based  on  its  review:  there  is  a 
continued  need  for  the  Rule;  there  is  no 
reason  to  believe  that  the  Rule  has  had  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities;  and 
the  Rule  should  not  be  changed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Franke,  Attorney,  Federal  Trade 
Commission,  6th  and  Pennsylvania  Ave. 
NW.,  Washington,  DC  20580.  Tel  (202) 
376-2891. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibihty  Act  requires  the 
Federal  Trade  Commission  to  conduct  a 
periodic  review  of  rules  issued  by  the 
Commission  which  have  or  will  have  a 
signiHcant  economic  impact  upon  a 
substantial  number  of  small  entities  and, 
if  it  has  such  impact  whether  the 
particular  rule  should  be  amended  to 
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mjiniuize  any  ngniflcant  economic 
impact  on  small  entities  f  5  U.S.C.  610). 

The  Negative  Option  Rule  was 
pwwalgHted  by  the  Conunissfon  on 
February  15, 1973  and  became  effective 
on  June  7. 1974  (38  FR  4896  (1973)). 

The  Rule  requires  sellers  who  use 
negative  option  plans  to  comply  with 
certain  reqnirements  with  respect  to 
ttieir  promotional  materials,  the  sending 
and  return  of  merchandise,  and  the 
cancellation  of  memberships.  A  negative 
option  plan  refers  to  a  plan  under  which 
a  sefler  penodicaDy  soids  to  subscribers 
of  the  plan  an  announcement  which 
identifies  the  merchandise  the  seller 
intends  to  send  to  subscribers  and 
subscribers  are  later  billed  for  the 
metchandise  nnless  the  subscriber,  by  a 
specified  date,  instructs  the  seller  not  to 
send  the  merchandise. 

For  the  purposes  of  this  review,  on 
March  31, 1986  the  Commission 
published  •  notice  in  the  Federal 
Register  soliciting  comments  on  the 
Rule's  impact  on  small  entities  (51  FR 
1188a-11884  (1986)).  Questions  were 
posed  on:  [1]  Whether  the  Rule  has  bad 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities:  (2) 
the  continued  need  for  the  Rule:  (3)  what 
burdens,  if  any.  compliance  with  the 
Rule  (including  certain  time  limitations 
placed  on  sellers]  places  on  small 
entities;  (4)  what  changes  if  any  should 
be  made  to  the  Rule  to  minimize  the 
economic  impact  on  small  entities;  (5)  to 
w^at  extent  the  Rule  overlaps, 
duplicates  or  conflicts  with  other  laws; 
and  (8)  whether  any  changed  conditions 
have  ocCTrrred  that  affect  the  Rule. 

Five  organizations  submitted 
comments.  Based  on  the  comments 
received,  the  Commission  has  no  basis 
to  conclude  that  the  rule  has  had  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  conmients  further  indicate  that 
there  is  a  continuing  need  for  the  Rule, 
that  the  Rule  is  accomptishing  the 
objectives  contemplated  by  the 
CommissMHi.  that  the  Rule  serves  the 
interests  of  both  consumers  and 
industry,  and  that  compliance  with  the 
Rule,  including  the  time  limitations, 
imposes  no  undue  burdens  on  industry. 

List  of  Subfects  fat  16  CFR  Part  425 

Federal  Trade  Commission,  Trade 
practices.  Advertising. 

By  direction  of  the  Connnismon. 
Emfly  H.  Rock, 
Secretary. 

(FR  Doc.  86-28259  Filed  11-20-86;  8:45  am] 
■HJJNa  COK  srso-fli-M 


DEPARTMEWr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  A«ftnini8tration 

21  CFR  Part  133     I 

[Docirat  Ma  SSP-OItt] 

Grated  ChMses;  Amendntent  of  tho 
Standard  of  Identity:  Confirmation  of 
Effective  Date 

aoency:  Food  and  Drug  Administration. 
ACTION:  Fmal  rule;  confirmation  of 
effective  date. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  for  compliance  with  the 
final  rule  amending  the  standard  of 
identity  for  grated  cheeses.  The  final 
mle  amending  this  standard  was 
published  in  the  Federal  Register  of 
August  25. 1986  (51  PR  30210). 

DATES  Effective  November  21, 1966.  for 
all  aifex;ted  products  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  on  or  after  this 
date.  Voluntary  compliance  may  have 
begun  October  24. 1B88. 

FOR  FURTHER  INFOMHATfON  COWTACT: 

Karen  L.  Carson,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-215),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  2O204.  202-4«-mi0. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  25,  1986  (51 
FR  30210).  PDA  issued  a  final  rule 
amending  the  standard  of  identity  for 
grated  cheeses  (21  CFR  133.146)  to 
provide  for  the  use  of  safe  and  suitable 
anticaking  agents,  including  powdered 
cellulose.  This  action  was  based  on  a 
petition  from  the  Natimal  Cheese 
Institute,  the  Kroger  Co.  (Pace  Dairy 
Foods),  Sargento  Cheese  Co..  Inc., 
Schreiber  Foods,  Inc.  and  Paniplus  Co. 
(a  whoUy-owned  subsidiary  of 
Cc.itinental  Baking  Co.,  Inc.). 

Any  person  who  would  be  adversely 
affected  by  the  regulation  could  have,  at 
any  time  on  or  before  September  24. 
1986.  filed  written  objecUtms  to  the  final 
regulation  and  requested  a  hearing  on 
the  specific  provisiocu  to  which  there 
were  objections.  No  objections  or 
requests  for  a  hearing  were  received. 

List  of  Subjects  in  21  CFR  Part  133 

Cheese,  Food  standards. 

PART  133-CHEESCS  AND  RELATED 
CHEESE  PRODUCTS 

Therefore,  under  die  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  401, 
701  (e),  52  Stat.  1048  as  amended,  70  Stat. 
919  as  amended  (21  U.S.C.  341,  371(e])) 
and  under  authority  delegated  to  the 


Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Food  Safety  and  Applied  Nutrition 
(21  CFR  5.62).  notice  is  given  that  Part 
133,  as  amended  in  the  Federal  Register 
of  August  25, 1986  (51  FR  30210).  will 
become  effective  November  21. 1986. 
Voluntary  compliance  may  have  begun 
October  24, 1966. 

Dated:  November  7, 198a 

Sanford  A.  Miller, 

Director.  Center  for  Food  Svfety  and  AppLed 

Nutrition. 

(FR  Dot  86-26237  Filed  11-20-88: 8:45  amj 
BiLUNG  cooE  *\wa-m-tt 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  ttie  Secretary 

24  CFR  Parte  200,  215,  235,  236,  247, 
812,  880,  881, 882,  883,  B84,  886  and 
912 

[Docket  No.  R-86-974;  FR-tSBS} 

Restriction  on  Use  of  Assisted 
Housing 

agency:  Office  of  the  Secretary,  HUD. 

ACTtON:  Notice  of  deferred  effective 
date. 

summary:  In  accordance  with  the  HUD 
appropriation  for  fiscal  year  19»}7,  this 
document  defers,  until  at  least  October 
1. 1987.  the  previously  announced 
effective  date  for  a  final  rule  published 
on  April  1. 1986,  entided  "Restriction  on 
Use  of  Assisted  Housing'  (commonly 
referred  to  as  the  "alien  rule"),  and  of 
technical  amendments  to  the  rule.  HUD 
will  publish  further  notice  concerning 
the  effective  date  of  the  alien  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

With  reference  to  toehyi  publication: 
Grady  J.  Norris,  Assistant  General 
Counsel  for  Regulations,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development, 
Washington.  DC  2041ft  telephone  (202) 
755-7065. 

For  Parts  200,  215.  236,  247,  812.  880, 
881.  883,  884  and  88B^  James  Tahash, 
Program  Planning  Division,  Office  of 
Multifamily  Housing  Management, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410; 
telephone  (202)  426-3944. 

For  Port  235:  Jrfm  Cootits,  Sin^e 
Family  Development  Division,  Office  of 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development. 
Washington,  DC  20410;  telephone  (202) 
755-6720. 
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For  Part  912:  Edward  Whipple.  Rental 
and  Occupancy  Branch.  Office  of  Public 
Housing,  Department  of  Housing  and 
Urban  Development  Washington,  DC 
20410;  telephone  (202)  426-0744. 

For  Part  882:  Madeline  Hastings,  room 
6124.  Existing  Housing  Division.  (202) 
75&-6887,  or  Gerald  Benoit.  Room  6128, 
Voucher  Housing  Division.  (202)  755- 
6477. 

(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 
History 

Section  214  of  the  Housing  and 
Community  Development  Act  of  1980  (as 
amended  by  section  329(a)  of  the 
Housing  and  Community  Development 
Amendments  of  1981)  (42  U.S.C.  1436a) 
prohibits  the  Secretary  from  making 
financial  assistance  available  under  the 
United  States  Housing  Act  of  1937 
(Public  Housing  and  section  8).  sections 
235  and  236  of  the  National  Housing  Act, 
or  section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  (rent 
supplement),  for  the  beneBt  of  any  alien 
who  is  not  a  lawful  resident  of  the 
United  States. 

On  April  1, 1986,  the  Department 
published  a  final  alien  rule  (51  FR 11198) 
to  implement  section  214.  Corrections 
and  technical  amendments  to  the  April 
1, 1986  alien  rule  were  published  on 
April  25. 1986  (51  FR  15611).  July  16, 1986 
(51  FR  25687).  July  28, 1986  (51  FR  26876), 
and  September  29, 1986  (51  FR  34570). 

The  originally  announced  effective 
date  of  the  April  1, 1986  alien  rule  was 
July  30. 1986.  Two  extensions  of  the 
effective  date  were  previously 
announced: 

(1)  On  July  28. 1986.  the  effective  date 
of  the  alien  rule  was  delayed  to 
September  30, 1986  (51  FR  26876)  in 
response  to  a  request  by  several 
Members  of  Congress  in  view  of  the 
possible  enactment  of  pending 
legislation,  containing  amendments  to 
section  214,  during  the  1986 
Congressional  session. 

(2)  On  September  29. 1986,  the 
effective  date  of  the  alien  rule  was 
further  delayed  to  December  31, 1986  (51 
FR  34570),  in  response  to  a  second 
Congressional  request.  At  the  time  of  the 
extension,  several  legislative  proposals 
for  amendment  of  section  214  were 
being  considered  by  the  Congress.  The 
September  29, 1986  notice  of  extension 
explained  that  the  purpose  of  the 
extension  action  was  to  allow  additional 
time  for  HUD  to  take  any  appropriate 
action  in  response  to  legislation  which 
might  be  enacted  in  the  ninety-ninth 
Congress  (and  to  address  concerns 


raised  in  pending  litigation  on  the  alien 
rule). 

New  Laws 

Two  new  laws  affecting  the 
implementation  of  section  214  were  in 
fact  enacted  at  the  end  of  the 
Congressional  session. 

The  first  law  is  HUD's  appropriation 
for  fiscal  year  1987,  section  101(g),  Pub. 
L  99-500  (signed  by  the  President  on 
October  18. 1986),  making 
appropriations  as  provided  for  in  HJR. 
5313,  under  H.  Rept.  No.  99-977  (filed  in 
the  House  of  Representatives  October  7, 
1986),  which  restricts  use  of 
appropriated  funds  for  implementation 
or  enforcement  of  the  April  1, 1986  alien 
rule. 

The  second  law  is  the  1986 
immigration  reform,  which  directly 
amends  section  214.  The  amendments 
require  that:  (1)  An  individual  must 
declare  in  writing  whether  he  or  she  is  a 
citizen  or  legal  alien,  (2)  an  alien  must 
present  documentation  of  legal 
immigration  status,  and  (3)  HUD  must 
establish  procedures  for  verification  of 
alien  status  from  automated  and  other 
systems  of  the  Immigration  and 
Naturalization  Service  (INS) 
(Immigration  Reform  and  Control  Act  of 
1986,  sections  121(a)(4),  121(b)(6), 
121(c)(4),  Pub.  L.  99-603.  signed  by  the 
President  on  November  6. 1986). 

Statutory  Moratorium  on  HUD 
Implementatiaa  or  Enforcement  vi  Alien 
Rule:  HUD  .^^iprcquiation  for  Fiscal  Year 
1987 

The  HUD  appropriation  for  FY  87 
provides  (section  101(g)  of  Pub.  L  99- 
500)  that: 

None  of  the  funds  appropriated  by  this  or 
any  other  Act  shall  be  used  to  implement  or 
enforce  the  regulations  pubhshed  on  April  1, 
1988,  at  51  FR  11198-11231  [the  HUD  alien 
rule). 

This  appropriation  language 
originated  in  the  appropriation  bill 
reported  by  the  House  Committee  on 
Appropriations  (H.R.  5313).  The 
Appropriations  Committee  Report  (H. 
Rep.  99-731,  July  31, 1986.  p.  20)  states: 

Legislation  revising  the  underlying 
requirements  for  veriflcation  of  eligibility  is 
under  consideration  by  the  Congress.  The 
[appropriation]  bill  includes  language 
prohibiting  the  implementation  of  HUD 
regulations  that  would  restrict  the  eligibility 
of  aliens  for  Federal  housing  assistance 
during  fiscal  year  1987.  This  language  would 
prevent  the  hardship  that  wotild  needlessly 
result  from  imposing  the  regulations  without 
giving  Oie  Congress  sufficient  time  to  assess 
the  full  implications  of  HUD's  proposed 
actions.  (H.R.  Rep.  No.  731.  SQth  Cong.,  2d 
Sess.  (1986),  20]. 


ImmigratioD  Refonn  Act 

The  Immigration  Reform  Act  (section 
121  of  Pub.  L  99-603)  amends  section 
214  to  require  HUD  to  v«ify  the  legal 
status  of  an  alien  for  whom  HUD 
provides  the  benefit  of  HUD  housing 
assistance.  An  individual  must  declare 
whether  he  or  she  is  a  citizen  or  a  legal 
alien.  If  an  alien,  the  individual  must 
submit  docimients  to  show  eUgible 
status.  The  documents  must  be  sent  to 
INS  for  verification.  If  an  individual  is 
not  eligible,  assistance  must  be  denied 
or  terminated  after  affording  the 
opportunity  for  a  fair  hearing.  The  Act 
also  authorizes  HUD  to  pay  100  percent 
of  costs  incurred  by  a  pubUc  housing 
agency  (FHA)  in  implementing  the  alien 
status  verification  system.  The  Act 
allows  HUD  to  waive  use  of  the  INS 
systems  for  verification  of  legal  status  if 
a  particular  verification  program  would 
not  be  cost-effective,  or  woiUd  be 
redimdanL 

Deferral  oi  Effective  Date 

In  accordance  with  the  HUD 
appropriation  for  fiscal  year  1987,  this 
dociunent  defers,  until  at  least  October 
1, 1987,  and  subject  to  any  intervening 
legislative  changes,  the  previously 
announced  effective  date  of  the  alien 
rule  published  on  April  1, 1986  and  the 
subsequently  published  amendments  to 
the  rule. 

In  addition,  the  alien  rule  will  not  be 
made  effective  imtil  promulgation,  after 
notice  and  opportunity  for  public 
comment,  of  regulation  revisions  to 
implement  the  amendments  of  section 
214  contained  in  the  Inunigration  Reform 
Act.  HUD  is  currently  examining  what 
regtdatory  action  may  be  necessary  to 
implement  these  amendments. 

It  is  the  position  of  the  Department 
that  the  statutory  prohibition  on  housing 
assistance  for  illegal  aliens,  which  is 
contained  in  section  214  as  amended  by 
the  1986  immigration  reform  legislation, 
is  not  self-implementing.  Owners  and 
PHAs  may  not  take  any  action  to  deny 
or  terminate  assistance  pursuant  to 
section  214  before  the  effective  date  of  a 
HUD  regulation  implementing  this 
statute. 

HUD  will  subsequently  publish  further 
notice  concerning  the  effective  date  of 
the  alien  rule. 

Dated:  November  13, 1986. 
).  Michad  Dorsey, 
Acting  Secretary. 
[FR  Doc.  86-26177  Filed  11-20-86;  8:45  am] 
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Office  of  ttM  Assistant  Secretary  for 
Housing-Federai  Housing 
Commissioner 

24  CFR  Part  812 

[Dodtat  No.  R-86-1205;  FR-1829] 

Stiared  Housing  In  tfie  Section  8 
Existing  Housing  Program;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
ACnow;  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  that  was  published  on  June  11, 
1986  (51  FR  21300)  and  previously 
corrected  on  July  3, 1986  (51  FR  24324) 
and  on  August  18, 1986  (51  FR  29463). 
Amendatory  language  contained  in  this 
final  rule  with  respect  to  §  812.2  relied 
upon  the  anticipated  prior  effectiveness 
of  a  change  to  be  made  in  the  format  by 
another  final  rule  entitled  "Restriction 
on  Use  of  Assisted  Housing,"  which  was 
originally  published  on  April  1, 1986  (51 
FR  11198).  That  rule  has  not  been  made 
effective,  and  the  terms  of  the 
Department's  appropriation  for  Fiscal 
Year  1987  (section  101(g),  Pub.  L.  99500 
(approved  October  la  1986))  prohibit 
implementation  of  the  April  1, 1986  rule 
until  at  least  October  1, 1987.  Therefore, 
this  correction  revises  the  format  of 
§  812.2  so  that  the  amendatory 
instruction  of  the  June  11  rule  makes 
sense.  In  addition,  this  correction 
eliminates  an  obsolete  reference  to  a 
defined  term  for  "nonimmigrant  student 
alien"— a  change  that  would  have  been 
accomplished  by  the  earlier 
effectiveness  of  the  April  1, 1986  rule. 
EFFECTIVE  DATE:  The  rule  published  June 
11, 1986,  which  this  document  corrects, 
has  not  yet  become  effective.  HUD  will 
publish  a  notice  of  the  effective  date  in  a 
future  issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grady  J.  Norris,  Assistant  General 
Counsel  for  Regulations,  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500.  (This  is  not 
a  toll-free  number.) 

PART  812— {CORRECTED! 

Accordingly,  the  Department  corrects 
FR  Document  86-13126  published  on 
June  11, 1986,  as  set  forth  below.  With 
respect  to  5  812.2,  this  correction 
supersedes  the  correction  published  on 
August  18. 1986  at  51  FR  29463. 

S  812.2    [Corrected] 
In  the  rule  published  on  June  11,  on 


page  21307,  cohimn  3,  the  amendatory 
instruction  for  item  2  is  corrected  to 
read: 

"2.  Section  812.2  is  amended  as 
follows: 

a.  By  removing  paragraph  (d)(2)  and 
paragraph  (g); 

b.  By  removing  the  alphabetical 
designations  in  front  of  the  defined 
terms  and  by  alphabetizing  the  list  of 
definitions; 

c.  By  removing  the  designation  "(1)" 
fi-om  the  term  "Family"  and 
redesignating  subparagraphs  (i),  (ii),  and 
(iii)  as  paragraphs  (a),  (b),  and  (c). 

d.  By  revising  the  definitions  of 
disabled  person,  displaced  person, 
elderly  family,  family,  handicapped 
person  and  single  person;  and  by  adding 
definitions  of  elderiy  person  and  live-in 
aide,  to  read  as  follows:". 

Dated:  November  17, 1986. 
Grady ).  Norris, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  8&-26178  Filed  11-20-86:  8:45  am] 

BILLING  CODE  4210-27-M 


24  CFR  Part  885 

[Docket  No.  N-8ft-1652;  FR-2302] 

Loans  for  Housing  for  the  Elderly  or 
Handicapped;  Hscal  Year  1987  interest 
Rate 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

action:  Notice  of  section  202  loan 
interest  rate-fiscal  year  1987. 


summary:  This  Notice  establishes  9.25 
percent  per  annum  as  the  interest  rate 
for  loans  that  are  made  during  Fiscal 
Year  1987  for  housing  for  the  elderiy  or 
handicapped  under  section  202  of  the 
Housing  Act  of  1B59. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  W.  Wilden,  Director.  Assisted 
Elderiy  and  Handicapped  Housing 
Division.  451  Seventh  Street  SW..  Room 
6116,  Washington.  DC  20410-8000, 
telephone  (202)  426-8730.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Under  24 
CFR  885.410(g)(2),  the  Secretary  of 
Housing  and  Urban  Development  is 
required  to  publish  an  annual  notice 
establishing  the  interest  rate  for  loans 
for  housing  for  the  elderly  or 
handicapped  under  section  202  of  the 
Housing  Act  of  1959.  This  interest  rate 
may  not  exceed  either: 

(1)  A  rate  determined  by  the  Secretary 
of  the  Treasury  to  be  the  average 


interest  rate  on  all  interest-bearing 
obligations  of  the  United  States  then 
forming  a  part  of  the  public  debt 
computed  at  the  end  of  the  fiscal  year 
immediately  prior  to  the  date  on  which 
the  loan  is  made,  phis  an  allowance  to 
cover  administrative  costs  and  probable 
losses  under  the  program.  (This 
allowance  has  been  determined  by  the 
Secretary  of  Housing  and  Urban 
Development  to  be  one-fourth  of  one 
percent  (.25%)  per  annum  for  both  the 
construction  and  permanent  loan 
periods);  or 

(2)  Any  statutory  ceiling  on  interest 
rates  or  allowances  for  administrative 
costs  and  probable  losses  for  such  loans 
as  may  be  applicable.  (24  CFR 
885.410(g)(1).) 

On  September  30, 1986.  the  President 
signed  Joint  Resolution  353  (Pub.  L  99- 
430).  This  law  provides  that  section  202 
loans  made  in  Fiscal  Year  1987  shall 
bear  an  interest  rate  that  does  not 
exceed  9.25  percent  per  annum 
(including  the  allowance  for 
administrative  costs  and  probable 
losses). 

The  interest  rate  on  the  described 
interest-bearing  obligations  of  the 
United  States  at  the  end  of  Fiscal  Year 
1986  (as  determined  by  the  Secretary  of 
the  Treasury)  was  9.25  percent  per 
annum.  This  rate  plus  the  .25  percent  per 
armum  allowance  for  administrative 
costs  and  probable  losses  yields  an 
interest  rate  of  9.50  percent  per  annum,  a 
rate  in  excess  of  9.25  percent  per  annum. 
Accordingly,  this  Notice  announces  that 
the  Secretary  of  HUD  has  estabhshed 
the  interest  rate  for  section  202  loans 
made  during  Fiscal  Year  1987  at  the 
statutory  ceiling  of  9.25  percent  per 
annum. 

Under  24  CFR  50.20(1)  an 
environmental  finding  is  not  necessary 
because  the  statutorily  required 
establishment  of  interest  rates  is  among 
matters  that  are  categorically  excluded 
from  the  environmental  requirements  of 
24  CFR  Part  50. 


Authority:  Sec.  202.  Housing  Act  of  1959, 
U.S.C.  1701q;  Sec.  7{d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  November  13, 1986. 

Thomas  T.  Demery,        | 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 

[FR  Doc.  86-26242  Filed  ll-2a-«8;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occu^ttOMl  Sataly  and  HMHh 
AdmlnlitriUon 

29  CFR  Part  1978 

Rules  Imptemanting  Sscllon  405  of  ttw 
Surface  Transportation  Assistance  Act 
of  1982;  Interim  FInai  Rule;  Request  for 
Comments 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 

ACTION:  Interim  rule:  adoption  of  rules  of 
procedure;  request  for  comments. 

summary:  Section  405  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(hereinafter  the  "STAA").  Pub.  L.  97-424. 
96  Stat.  2097.  2157-^  enacted  January  6. 
1983  (49  U.S.C.  2301  et  seq.).  provides 
protection  to  employees  in  the  trucking 
industry  from  discrimination  on  account 
of  activity  related  to  commercial  motor 
vehicle  safety.  Interpretive  rules  for 
section  405  will  be  proposed  in  Subpart 
A  of  Part  1978,  which  will  be  published 
at  a  later  date.  This  subpart  sets  forth 
rules  of  practice  and  procedure  for 
implementing  section  405.  Although  this 
rule  is  procedural  in  nature  and,  tihus. 
not  subject  to  the  notice  and  comment 
procedures  of  the  Administrative 
Procedure  Act.  OSHA  invites  those 
concerned  with  this  interim  final  rule  to 
submit  comments.  A  final  rule  will  be 
published  after  the  Agency  receives  and 
reviews  the  public's  comments. 

DATES:  These  rules  are  effective 
Oeceo^r  22, 1986.  Comments,  in 
duplicate,  must  be  received  on  or  before 
December  22, 1986. 


:  Send  comments,  in  duplicate, 
to:  Eugene  A.  Lopez.  Office  of  the 
Solicitor,  Room  S-4004.  200  Ccmstitution 
Avenue  NW..  Washington,  DC  20210. 

FOR  FURTHER  NIFORMATION  CONTACT: 

James  Foster.  Office  of  Information.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Room  N-3637, 
Washington.  DC  202ia  (202-^523-6151). 

SUPPLEMENTARY  MFORMATION: 

I.  General  information 

Pursuant  to  section  405  a  covered 
employee  who  believes  he  or  she  has 
been  discriminated  against  because  of 
activity  related  to  commercial  motor 
vehicle  safety  or  health  may  file  a 
complaint  with  the  Secretary  of  Labor 
(Secretary)  within  180  days  after  the 
alleged  discrimination.  The  Secretary 
will  then  investigate  the  complaint  and 
within  sixty  days  after  it  was  filed 
issued  findings  as  to  whether  there  is 


reason  to  believe  that  section  405  has 
been  violated. 

If  the  SecretEuy  finds  that  the 
complaint  has  merit  he  will  also  issue  a 
preliminary  order  requiring,  where 
appropriate,  abatement  of  the  violation, 
reinstatement  with  back  pay  and  related 
compensation,  the  payment  of 
compensatory  damages,  and  the 
payment  of  the  employee's  expenses  in 
bringing  the  complaint.  Either  the 
employee  or  the  person  named  in  the 
complaint  may  object  to  the  findings,  the 
preliminary  order,  or  both,  but  the  filing 
of  an  objection  does  not  operate  as  a 
stay  of  a  reinstatement  order.  If  no 
objection  is  filed  within  thirty  days,  the 
findings  and  the  preliminary  order  are 
final.  However,  if  a  timely  objection  is 
filed  the  objecting  party  is  entitled  to  a 
hearing  on  the  objection.  Within  120 
days  of  the  conclusion  of  the  hearing  a 
final  order  will  be  issued.  A  party 
aggrieved  by  the  final  cHder  may  seek 
judicial  review  in  a  court  of  appeals 
within  sixty  days  after  the  order.  Hie 
Secretary  may  seek  enforcement  of 
preliminary  and  final  orders  in  the 
federal  district  courts.  The  validity  of  a 
final  order  may  not  be  challenged  in 
enforcement  proceedings. 

Pursuant  to  Secretary's  Order  No.  9- 
83. 48  FR  35736  (August  5, 1963)  die 
Assistant  Secretary  for  Occupational 
Safety  and  Health  (OSHA)  has  been 
delegated  the  authority  of  the  Secretary 
to  administer  section  405,  with  certain 
exceptions,  because  he  has  the 
responsibility  of  administering  section 
11(c)  of  the  Occupational  Safety  and 
Health  Act  of  1970  [OSH  Act).  29  U.S.C. 
660(c].  Section  ll(c]  is  similar  to  section 
405  in  that  both  sections  protect 
employees  against  discrimination  on 
account  of  activity  related  to 
occupational  safety  or  health. 
Administrative  law  judges  of  the 
Department  of  Labor  conduct  hearings 
under  section  405  and  the  Secretary  may 
review  their  decisions.  The  Office  of  the 
Solicitor  of  Labor  provides  legal  advice 
to  the  Assistant  Secretary,  and 
represents  the  Assistant  Secretary  in 
administrative  litigation  and  reiwesents 
the  Secretary  in  the  Federal  courts. 

These  rules,  together  with  those  rules 
set  forth  at  29  CFR  Part  18,  set  forth 
procedures  for  the  submission  of 
complaints  imder  section  405, 
investigati(Mi8,  issuance  of  findings  and 
preliminary  orders,  objections  thereto, 
litigation  before  administrative  law 
judges,  post-hearing  administrative 
review,  withdrawals  and  settiements. 
judicial  review,  and  judicial 


enforcement  The  procedures  are 
designed  to  achieve  the  just  and  speedy 
resolution  of  section  405  cases. 

n.  Regulatory  Impact  Analysis 

In  accordance  with  Executive  Order 
12291  (46  FR  13193.  February  17. 1961), 
OSHA  has  carefully  assessed  the 
potential  impact  of  these  rules  of 
procedure  for  section  405  cases.  OSHA 
has  concluded  that  this  regulation  is  not 
a  "major"  rule  under  Executive  Order 
12291  which  would  necessitate  further 
economic  impact  evaluation  and  the 
preparation  of  a  regulatory  analysis. 

Finally,  OSHA  finds  tiiat  the 
provisions  of  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  98-353, 94  Stat.  1164, 
5  U.S.C.  601  et.  seq.]  do  not  apply 
because  these  rules,  procedural  in 
natiu«,  are  not  subject  to  the  notice  and 
comment  procedures  of  the 
Administrative  Procedure  Act 

m.  Paperwork  Reduction  Act 

OSHA  has  determined  that  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  (44  U.S.C.  Chapter  35),  do 
not  apply  to  these  rules  because  they 
govern  the  conduct  of  administrative 
actions  and  investigations  involving  an 
agency  against  specific  individuals  or 
entities.  5  CFR  1320.3(c). 

IV.  Audiority 

This  document  was  prepared  under  the 
direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  These  rules  are  issued 
pursuant  to  section  405  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(Pub.  L  97-424),  49  U.S.C.  2301  etseq.) 
and  Secretary  of  Labor's  Order  No.  9-83, 

48  FR  35736,  and  No.  18-75,  December 
10, 1975,  and  with  respect  to  the 
procedures  dealing  with  the  relationship 
between  section  405  and  section  11(c) 
procedures,  pursuant  to  section  11(c)(2) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  [29  U.S.C  6eo(c)(2)]  and 
section  8(g)(2)  of  the  OSH  Act  [29  U.S.C. 
657(g)(2).J 

Accordingly,  pursuant  to  section  405 
of  the  Surface  Transportation 
Assistance  Act  of  1982,  Pub.  L.  97-424, 

49  U.S.C.  2305,  sections  11(c)(2)  and 
8(g)(2)  of  the  Occupational  Safety  and 
HealUi  Act  of  1970,  29  U.S.C.  660(c)(2) 
and  657(gM2),  5  U.S.C.  553,  and 
Secretary's  Order  No.  9-83, 48  FR  35736, 
Part  1978  is  added  to  Tide  29  of  the 
Code  of  Federal  Regulations  as  set  forth 
below.  No  notice  or  opportunity  for 
comments  need  be  provided  because 
these  rules  are  rules  of  p'^ctice  and 
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procedure  and,  therefore,  are  exempt 
from  rulemaking  procedures  under 
section  553(b)(A)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b](A). 
However,  public  comments  are  invited 
for  a  period  of  30  days  following 
publication  of  this  interim  rule. 
Comments  raising  signiHcant  issues  will 
be  addressed  at  the  time  of  issuance  of  a 
final  rule. 

List  of  Subjects  in  29  CFR  Part  1978 

Employer-employee  relations: 
Administrative  practice  and  procedure, 
Labor;  Occupational  safety  and  health. 

Signed  at  Washington.  DC  this  19th  day  of 
November,  1986. 

fohn  A.  Pendergrass, 

Assistant  Secretary. 

PART  1978— RULES  FOR 
IMPLEMENTING  SECTION  405  OF  THE 
SURFACE  TRANSPORTATION 
ASSISTANCE  ACT  OF  1982  (STAA) 

Sul>part  A— Interpretivt  Rule*— 
[Reserved] 

Subpart  B— Rules  of  Procedure 
Complaints.  Investigations,  Findings  and 
Preliminary  Orders 

Sec. 

1978.100  Purpose  and  scope. 

1978.101  Definitions. 

1978.102  Filing  of  discrimination  complaint. 

1978.103  Investigation. 

1978.104  Issuance  of  Findings  and 
preliminary  orders. 

1978.105  Objections  to  the  findings  and  the 
preliminary  orders. 

Litigation 

1978.106  Scope  of  rules;  applicability  of 
other  rules;  notice  of  hearing. 

1978.107  Parties. 

1978.108  Captions:  titles  of  cases. 

1978.109  Decisions  and  orders. 

1978.110  Judicial  review. 

1978.111  Withdrawal  of  section  405 
complaints,  objections,  and  findings; 
settlement. 

Miscellaneous  Provisions 

1978.112  Arbitration  or  other  proceedings. 

1978.113  Judicial  enforcement. 

1978.114  Statutory  lime  periods. 

1978.115  Special  circumstances;  waiver  of 
rules. 

Authority:  Sec.  405  of  the  Surface 
Transporation  Assistance  Act  of  1982  (Pub.  L. 
97-424,  49  U.S.C.  2301  et  seq.]  and  Secretary 
of  Labors  Order  No.  9-83,  48  FR  35736,  and 
No.  18-75,  December  10, 1975,  and  with 
respect  to  the  procedures  dealing  with  the 
relationship  between  sec.  405  and  section 
11(c)  procedures,  pursuant  to  sec.  11(c)(2)  of 
the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  660(c)(2))  and  sec.  8(g)(2)  of 
the  OSH  Act  (29  U.S.C.  657(g)(2)). 


Subpart  A— Interpretive  Rules— 
[Reserved] 

Subpart  B— Rules  of  Procedure 
Complaints,  Investigations,  Findings  and 
Preliminary  Orders 

§  1978.100    Purpese  and  scope. 

(a)  This  subpart  implements  the 
procedural  aspects  of  section  405  of  the 
Surface  Transportation  Assistance  Act 
of  1982. 49  U.S.C.  2305.  which  provides 
for  employee  protection  from 
discrimination  because  the  employee 
has  engaged  in  protected  activity 
pertaining  to  coiamercial  motor  vehicle 
safety  and  health  matters. 

(b)  Procedures  are  established  by  this 
subpart  pursuant  to  the  statutory 
provision  set  forth  above  for  the 
expeditious  handling  of  complaints  of 
discrimination  made  by  employees,  or 
persons  acting  on  their  behalf.  These 
rules,  together  with  those  rules  set  forth 
at  29  CFR  Part  la  set  forth  the 
procedures  for  submission  of  complaints 
under  section  405.  investigations, 
issuance  of  findings  and  preUminary 
orders,  objections  thereto,  litigation 
before  administrative  law  judges,  post- 
hearing  administrative  review, 
withdrawals  and  settlements,  judicial 
review  and  enforcement,  and  deferral  to 
other  forums. 

§1978.101    Definitions. 

(a)  "Act"  meana  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  (49  U.S.G  2301  et  seq.]. 

(b)  "Secretary"  means  Secretary  of 
Labor  or  persons  to  whom  authority 
under  the  Act  has  been  delegated. 

(c)  "Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  or  the 
person  or  persons  to  whom  he  or  she 
delegates  authority  under  the  Act. 

(d)  "Employee"  means  (i)  a  driver  of  a 
commercial  motor  vehicle  (including  an 
independent  contractor  while  in  the 
course  of  personally  operating  a 
commercial  motor  vehicle);  (ii)  a 
mechanic;  (iii)  a  freight  handler  or  (iv) 
any  individual  other  than  an  employer; 
who  is  employed  by  a  commercial  motor 
carrier  and  who  in  the  course  of  his 
employment  directly  affects  commercial 
motor  vehicle  safety,  but  such  term  does 
not  include  an  employee  of  the  United 
States,  any  State,  or  a  political 
subdivision  of  a  State  who  is  acting 
within  the  course  of  such  employment. 

(e)  "OSHA"  means  the  Occupational 
Safety  and  Health  Administration. 

(f)  "Complainant"  means  the 
employee  who  filed  a  section  405 
complaint  or  on  whose  behalf  a 
complaint  was  filed. 


(g)  "Named  person"  means  the  person 
alleged  to  have  violated  section  405. 

(h)  "Person"  means  one  or  more 
individuals,  partnerships,  associations, 
corporations,  business  trusts,  legal 
representatives  or  any  group  of  persons. 

§1978.102    Filing  of  dscrlminatlon 
complalnL 

(a)  Who  may  file.  An  employee  may 
file,  or  have  filed  by  any  person  on  the 
employee's  behalf,  a  complaint  alleging 
a  violation  of  section  405. 

(b)  Nature  of  filing.  No  particular  form 
of  complaint  is  required. 

(c)  Place  of  filing.  The  complaint 
should  be  filed  with  the  OSHA  Area 
Director  responsible  for  enforcement 
activities  in  the  geographical  area  where 
the  employee  resides  or  was  employed, 
but  filing  with  any  OSHA  officer  or 
employee  is  sufficient.  Addresses  and 
telephone  numbers  for  these  officials  are 
set  forth  in  local  telephone  directories. 

(d)  Time  for  filing.  (1)  Section  405(c)(1) 
provides  that  an  emjjoyee  who  believes 
that  he  has  been  discriminated  against 
in  violation  of  section  405  (a)  or  (b) 

".  .  .  may,  within  one  hundred  and 
eighty  days  after  such  alleged  violation 
occurs,"  file  or  have  filed  by  any  person 
on  the  employee's  behalf  a  complaint 
with  the  Secretary. 

(2)  A  major  purpose  of  the  180-day 
period  in  this  provision  is  to  allow  the 
Secretary  to  decline  to  entertain 
complaints  which  have  become  stale. 
Accordingly,  complaints  not  filed  within 
180  days  of  an  alleged  violation  will 
ordinarily  be  considered  to  be  untimely. 

(3)  However,  there  are  circumstances 
which  will  justify  tolling  of  the  180-day 
period  on  the  basis  of  recognized 
equitable  principles  or  because  of 
extenuating  circtunstances,  e.g.,  where 
the  employer  has  concealed  or  misled 
the  employee  regarding  the  grotmds  for 
discharge  or  other  adverse  action;  or 
where  the  discrimination  is  in  the  natiu« 
of  a  continuing  violation.  The  pendency 
of  grievance-arbitration  proceedings  or 
filing  with  another  agency  are  examples 
of  circumstances  which  do  not  justify  a 
tolling  of  the  180-day  period. 
International  Union  of  Electrical 
Workers  v.  Rabbins  »  Meyers,  429  U.S. 
229  (1976).  The  Assistant  Secretary  will 
not  ordinarily  investigate  complaints 
which  are  determined  to  be  untimely. 

(e)  Relationship  to  section  11(c) 
complaints.  A  complaint  filed  by  an 
employee  within  thirty  days  of  Uie 
alleged  violation  or  otherwise  timely 
filed  pursuant  to  section  11(c)  of  the 
OSH  Act,  which  alleges  discrimination 
relating  to  safety  or  health,  shall  be 
deemed  to  be  a  complaint  filed  under 
both  section  405  and  section  11(c). 
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Normal  procedures  for  investigations 
under  both  sections  will  be  followed, 
except  as  otherwise  provided. 

(f)  Upon  receipt  of  a  valid  complaint, 
OSHA  shall  notify  the  named  person  of 
the  filing  of  the  complaint,  and  of  his  or 
her  rights  under  29  CFR  1978.102(b). 

S  1978.103    InvesUgation. 

(a]  OSHA  shall  investigate  and  gather 
data  concerning  the  case  as  it  deems 
appropriate. 

(b)  Within  twenty  days  of  his  or  her 
receipt  of  the  complaint  the  named 
person  may  submit  to  OSHA  a  written 
statement  and  any  afHdavits  or 
documents  explaining  or  defending  his 
or  her  position.  Within  the  same  twenty 
days  the  named  person  may  request  a 
meeting  with  OSHA  to  present  his  or  her 
position.  The  meeting  will  be  held 
before  the  issuance  of  any  findings  or 
preliminary  order.  At  the  meeting  the 
named  person  may  be  accompanied  by 
counsel  and  by  any  persons  with 
information  relating  to  the  complaint, 
who  may  make  statements  concerning 
the  case. 

§  1978.104    Issuance  of  findlnga  and 
preliminary  orders. 

(a)  After  considering  all  the  relevant 
information  collected  during  the 
investigation,  the  Assistant  Secretary 
will  issue,  within  sixty  days  of  the  Bling 
of  the  complaint,  written  findings  as  to 
whether  there  is  reasonable  cause  to 
believe  that  the  named  person  or  others 
have  discriminated  against  the 
complainant  in  violation  of  section  405 
(a)  or  (b).  If  the  Assistant  Secretary 
concludes  that  there  is  reasonable  cause 
to  believe  that  a  violation  has  occurred, 
he  shall  accompany  his  findings  with  a 
preliminary  order  providing  the  relief 
prescribed  in  section  405(c)(2)(B).  Such 
order  will  include,  where  appropriate,  a 
requirement  that  the  named  person 
abate  the  violation;  reinstatement  of  the 
complainant  to  his  or  her  former 
position,  together  with  the  compensation 
(including  back  pay),  terms,  conditions 
and  privileges  of  the  complainant's 
employment;  and  payment  of 
compensatory  damages.  At  the 
complainant's  request  the  order  may 
also  assess  against  the  named  party  the 
complainant's  costs  and  expenses 
(including  attorney's  fees)  reasonably 
incurred  in  filing  tiie  complaint. 

(b)  The  findings  and  the  preliminary 
order  shall  be  sent  by  certified  mail, 
return  receipt  requested,  to  all  parties  of 
record.  The  letter  accompanying  the 
findings  and  order  shall  inform  the 
parties  of  the  right  to  object  to  the 
findings  and/or  the  order  and  shall  give 
the  address  of  the  Chief  Administrative 
Law  Judge.  At  the  same  time,  the 


Assistant  Secretary  shall  file  with  the 
Chief  Administrative  Law  Judge,  U.S. 
Department  of  Labor,  the  original 
complaint  and  a  copy  of  the  findings 
and/or  order. 

(c)  Upon  the  issuance  of  findings  that 
there  is  reasonable  cause  to  believe  that 
a  violation  has  occurred,  any  pending 
section  11(c)  complaint  will  be 
suspended  until  the  section  405 
proceeding  is  completed.  When  the 
section  405  proceeding  is  completed  the 
Assistant  Secretary  will  determine  what 
action,  if  any,  is  appropriate  on  the 
section  11(c)  complaint.  If  the  Assistant 
Secretary's  findings  indicate  that  a 
violation  has  occurred,  the  Assistant 
Secretary  shall  make  a  separate 
determination  as  to  whether  section 
11(c)  has  been  violated. 

§1978.105    Objections  to  the  findinge  and 
the  preliminary  order. 

(a)  Basic  procedures.  Within  thirty 
days  of  receipt  of  the  findings  or 
preliminary  order  the  named  person  or 
the  complainant,  or  both,  may  file 
objections  to  the  findings  or  preliminary 
order  providing  relief  or  both  and 
request  a  hearing  on  the  record.  The 
objection  and  request  shall  be  in  wrriting 
and  shall  state  whether  the  objection  is 
to  the  findings  or  the  preliminary  order 
or  both.  Such  objection  shall  also  be 
considered  a  request  for  a  hearing.  The 
date  of  the  postmark  shall  be  considered 
to  be  the  date  of  filing.  Objections  shall 
be  filed  with  the  Chief  Administrative 
Law  Judge,  U.S.  Department  of  Labor, 
Washington,  DC  and  copies  of  the 
objections  shall  be  mailed  at  the  same 
time  to  the  other  parties  of  record, 
including  the  Assistant  Secretary's 
designee  who  issued  the  findings  and 
order. 

(b)  Effective  date  of  findings  and 
preliminary  order  and  failure  to  object. 
(1)  The  findings  and  the  preliminary 
order  shall  be  effective  thirty  days  after 
the  named  person's  receipt  thereof,  or 
on  the  compliance  date  set  forth  in  the 
preliminary  order,  whichever  is  later, 
unless  an  objection  to  the  findings  or 
preliminary  order  has  been  timely  filed. 
However,  the  portion  of  any  preliminary 
order  requiring  reinstatement  shall  be 
effective  immediately  upon  the  named 
person's  receipt  of  the  findings  and 
preliminary  order,  regardless  of  any 
objections  thereto. 

(2)  If  no  timely  objection  is  filed  with 
respect  to  either  the  findings  or  the 
preliminary  order,  such  findings  or 
preliminary  order,  as  the  case  may  be, 
shall  become  final  and  not  subject  to 
judicial  review. 


Litigation 

S  1978.106    Scope  of  rule*;  appNcabNIty  of 
ottier  rules;  notice  of  heartng. 

(a)  Except  as  otherwise  noted, 
hearings  shall  be  conducted  in 
accordance  with  the  Rules  of  Practice 
and  Procedure  for  Administrative 
Hearings  Before  the  Office  of 
Administrative  Law  Judges  promulgated 
at  29  CFR  Part  18,  48  FR  32538  (July  15, 
1983),  amended  at  49  FR  2739  which  are 
hereby  incorporated  by  reference. 
Hearings  shall  be  conducted  as  hearings 
de  novo. 

(b)  Upon  receipt  of  an  objection,  the 
Chief  Administrative  Law  Judge  shall 
immediately  assign  the  case  to  a  judge 
who  shall,  vnthin  seven  days  following 
the  receipt  of  the  objection,  notify  the 
parties,  by  certified  mail,  of  the  day. 
time,  and  place  of  hearing.  The  hearing 
shall  commence  within  30  days  of  the 
filing  of  the  objection,  except  upon  a 
shovtring  of  good  cause  or  unless 
otherwise  agreed  to  by  the  parties. 

(c)  If  both  complainant  and  the  named 
person  object  to  the  findings  and/or 
order,  the  objections  shall  be 
consolidated  and  a  single  hearing  shall 
be  conducted.  If  the  objections  are  not 
received  simultaneously,  the  hearing 
shall  commence  within  30  days  of  the 
receipt  of  the  later  objection. 

(d)  At  the  time  the  hearing  order 
issues,  the  judge  may  order  the 
prosecuting  party  to  file  a  prehearing 
statement  of  position,  which  shall 
briefly  set  forth  the  issues  involved  in 
the  proceeding  and  the  remedy 
requested.  Such  prehearing  statement 
shall  be  filed  within  three  days  of  the 
receipt  of  the  hearing  order  and  shall  be 
served  on  all  parties  by  certified  mail. 
Thereafter,  within  three  days  of  receipt 
of  the  prosecuting  party's  prehearing 
statement,  the  other  parties  to  the 
proceeding  shall  file  prehearing 
statements  of  position. 

§1978.107    Parties. 

(a)  In  any  case  in  which  only  the 
named  person  objects  to  the  findings  or 
the  preliminary  order  the  Assistant 
Secretary  ordinarily  shall  be  the 
prosecuting  party.  In  such  a  case  the 
complainant  shall  also  be  a  party  and 
may  engage  in  discovery,  present 
evidence  or  otherwise  act  as  a  party. 
The  named  person  shall  be  the  party- 
respondent.  If.  at  any  time  after  the 
named  person  files  objections,  the 
Assistant  Secretary  and  complainant 
agree,  the  complainant  may  present  the 
case  to  the  judge.  Under  such 
circumstances  the  case  will  be  handled 
as  if  it  had  arisen  under  paragraph  (b)  of 
this  section. 
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(b)  In  any  case  in  which  only  the 
complainant  objects  to  findings  that  the 
complaint  lacks  mait,  to  the  preliminary 
order,  or  to  both,  the  complainant  shall 
be  the  prosecuting  party.  The  Assistant 
Secretary  may  as  of  right  intervene  as  a 
party  at  any  time  in  proceedings  under 
this  paragraph.  The  named  person  shall 
be  the  party-respondent. 

(c)  In  any  case  in  which  both  the 
complainant  and  the  named  person 
object  to  the  preliminary  order  the 
Assistant  Secretary  shall  be  the 
prosecuting  party.  The  complainant  and 
the  named  person  shall  be  party- 
respondents.  In  any  such  case,  if  the 
named  person  also  objected  to  the 
findings  the  Assistant  Secretary, 
complainant,  and  named  party  shall 
each  have  the  party  status,  ri^ts,  and 
responsibilities  set  forth  in  paragraph  (a) 
of  this  section  with  respect  to  tiie 
findings. 

91978.106    Captions;  WlM  of  caaes. 

(a)  Cases  described  in  §  1978.106(a) 
shall  be  tiHed:  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health.  Prosecuting  Party  and  [Name  of 
Complainant),  Complainant  v.  [Name  of 
named  person).  Respondent 

(b)  Cases  described  in  §  1978.106(b] 
shall  be  titled:  (Name  of  complainant). 
Complainant  v.  [Name  of  named 
person).  Respondent 

(c)  Cases  described  m  §  1978.106(c) 
shall  be  titled:  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health,  Prosecuting  Party  v.  [Name  of 
person).  Respondent 

*        •        •        »        ♦ 

[Name  of  Complainant),  Complainant 
V.  [Name  of  named  person).  Respondent 

(d)  The  titles  listed  in  paragraphs  (a), 
(b),  and  (c)  of  this  section  shall  appear 
at  the  left  upper  portion  of  the  intitial 
page  of  any  pleading  or  document  (other 
than  exhibits)  filed. 

S  1978.109    Decisions  and  ofdars. 

(a)  Administrative  Law  fudge 
decisions.  The  administrative  law  judge 
shall  issue  a  decision  within  30  days 
after  the  close  of  the  record.  The  close  of 
the  record  shall  occur  no  later  than  30 
days  after  the  filing  of  the  objection, 
except  upon  a  showing  of  good  cause  or 
unless  otherwise  agreed  to  by  the 
parties.  For  the  purposes  of  the  statute 
the  issuance  of  the  judge's  decision  shall 
be  deemed  the  conclusion  of  the 
hearing.  The  decision  shall  contain 
appropriate  findings,  conclusions,  and 
an  order  pertaining  to  the  remedy  which, 
among  other  things,  may  provide  for 
reinstatement  of  a  discharged  employee 
and  also  may  include  an  award  of  the 
complainant's  costs  and  expenses 
(including  attorney's  fees)  reasonably 


incurred  in  bringpig  and  litigating  the 
case,  if  the  complainant's  position  has 
prevailed.  The  decision  shall  be 
forwarded  immediately,  together  with 
the  record,  to  the  Secretary  for  review 
by  the  Secretary  or  his  or  her  designee. 
The  decision  shall  be  served  upon  all 
parties  to  the  proceeding. 

(b)  The  administrative  law  judge's 
decision  and  order  concerning  whether 
the  reinstatement  of  a  discharged 
employee  is  appropriate  shall  be 
effective  immediately  upon  receipt  of 
the  decision  by  the  named  person.  All 
other  portions  of  the  judge's  order  are 
stayed  pending  discretionary  review  by 
the  Secretary. 

(c)  Final  order.  (1)  Within  120  days 
after  issuance  of  the  administrative  law 
judge's  decision  and  order,  the  Secretary 
shall  issue  a  final  decision  and  order 
based  on  the  record  and  the  decision 
and  order  of  the  administrative  law 
judge. 

(2)  The  parties  may  file  with  the 
Secretary  briefs  in  support  of  or  in 
opposition  to  the  administrative  law 
judge's  decision  and  order  within  thirty 
days  of  the  issuance  of  that  decision 
unless  the  Secretary,  upon  notice  to  the 
parties,  establishes  a  different  briefing 
schedule. 

(3)  The  findings  of  the  administrative 
law  judge  with  respect  to  questions  of 
fact,  if  supported  by  substantial 
evidence  on  the  record  considered  as  a 
whole,  shall  be  considered  conclusive. 

(4)  Where  the  Secretary  determines 
that  the  named  party  has  not  violated 
the  law,  the  final  order  shall  deny  the 
complaint. 

(5)  The  final  decision  and  order  of  the 
Secretary  shall  be  served  upon  all 
parties  to  the  proceeding. 

S  1978.110    Judicial  review. 

(a)  Within  60  days  after  the  issuance 
of  a  final  order  under  §  197ai08,  any 
person  adversely  affected  or  aggrieved 
by  such  order  may  file  a  petition  for 
review  of  the  order  in  the  United  States 
Court  of  Appeals  for  the  circuit  in  which 
the  violation  allegedly  occurred  or  the 
circuit  in  which  the  person  resided  on 
the  date  of  the  violation  (49  U.S.C. 
2305(d)(1)). 

(b)  A  final  order  of  the  Secretary  shaU 
not  be  subject  to  judicial  review  in  any 
criminal  or  other  civil  proceedings  (49 
U.S.C.  2305(d)(2)). 

(c)  The  record  of  a  case,  including  the 
record  of  proceedings  before  the 
administrative  law  judge,  shall  be 
transmitted  by  the  Secretary  to  the 
appropriate  court  pursuant  to  the  rules 
of  such  court. 


91978.111    Withdrawal  Of  aMikm  405 
eomplainta,  ob|aelion%  and  flndkiga; 


(a)  At  any  time  prior  to  the  filing  of 
objections  to  the  findings  or  preliminary 
order,  an  employee  may  withdraw  his  or 
her  section  405  complaint  by  filing  a 
written  withdrawal  with  the  Assistant 
Secretary.  The  Assistant  Secretary  shall 
thereafter  determine  whether  the 
withdrawal  shall  be  approved.  The 
Assistant  Secretary  shall  notify  the 
named  person  of  the  approval  of  any 
withdrawal. 

(b)  The  Assistant  Secretary  may 
withdraw  his  findings  or  a  prelimhiary 
order  at  any  time  before  the  expiration 
of  the  30-day  objection  period,  provided 
that  no  objection  has  yet  been  filed,  and 
substitute  new  findings  or  preliminary 
order.  The  date  of  the  receipt  of  the 
substituted  findings  or  order  shall  begin 
a  new  30-day  objection  period. 

(c)  At  any  time  before  the  finrfinga  or 
order  become  final,  a  party  may 
withdraw  his  objections  to  the  findings 
or  order  by  filing  a  written  withdrawal 
with  the  administrative  law  judge  or,  if 
the  case  is  on  review,  with  the 
Secretary.  The  judge  or  the  Secretary,  as 
the  case  may  be,  shall  affirm  any 
portion  of  the  findings  or  preliminary 
order  with  respect  to  which  the 
objection  was  withdrawn. 

(d)  At  any  time  after  the  filing  of  a 
section  405  complaint  by  an  employee 
and  before  the  findings  and/ or  order 
become  final,  the  cast  may  be  settled  if 
the  Assistant  Secretary,  the 
complainant,  and  the  named  person 
agree  to  a  settlement  If  such  settlement 
is  reached  after  objections  have  been 
filed  pursuant  to  { 197&104.  notice  of 
settlement  shall  be  filed  with  the 
administrative  law  judge  or  the 
Secretary,  as  the  case  may  be  However. 
if  the  named  person  makes  an  offer  to 
settle  the  case  which  the  Assistant 
Secretary,  when  acting  as  the 
prosecuting  party,  deems  to  be  a  fair 
and  equitable  settlement  of  all  matters 
at  issue  and  the  complainant  refuses  to 
accept  the  offer,  the  Assistant  Secretary 
may  decline  to  assume  the  role  of 
prosecuting  party  as  set  forth  in 

S  1978.106(a).  bi  such  circumstances,  the 
Assistant  Secretary  shall  immediately 
notify  the  complainant  that  his  review  of 
the  settlement  offer  may  cause  the 
Assistant  Secretary  to  decline  the  role  of 
prosecuting  party.  After  the  Assistant 
Secretary  has  reviewed  the  offer  and 
when  he  or  she  has  decided  to  decline 
the  role  of  prosecuting  party,  the 
Assistant  Secretary  shall  immediately 
notify  all  parties  of  his  dedsicm  in 
writing  and.  if  the  case  is  before  the 
administrative  law  judge,  or  the 


Federal  Register  /  Vol.  51.  No.  225  /  Friday.  November  21.  1986  /  Rules  and  Regulations 


42095 


Secretary  on  review,  a  copy  of  the 
notice  shall  be  sent  to  the  appropriate 
official.  Upon  receipt  of  the  Assistant 
Secretary's  notice,  the  parties  shall 
assume  the  roles  set  forth  in 
§  1978.106(b). 

Miscellaneous  Provisions 

§1978.112    Arbitration  or  other 
proceedings. 

(a)  General.  (1)  An  employee  who 
nies  a  complaint  under  section  405  of 
the  Act  may  also  pursue  remedies  under 
grievance  arbitration  proceedings  in 
collective  bargaining  agreements.  In 
addition,  the  complainant  may 
concurrently  resort  to  other  agencies  for 
relief,  such  as  the  National  Labor 
Relations  Board.  The  Secretary's 
jurisdiction  to  entertain  section  405 
complaints,  to  investigate,  and  to 
determine  whether  discrimination  has 
occurred,  is  independent  of  the 
jurisdiction  of  other  agencies  or  bodies. 
The  Secretary  may  proceed  with  the 
investigation  and  the  issuance  of 
findings  and  orders  regardless  of  the 
pendency  of  other  proceedings. 
MacDonald  v.  City  of  West  Branch, 

Michigan, U.S ,  104  S.  Ct. 

1799  (1984).  See  Alexander  V.  Gardner- 
Denver  Co.,  415  U.S.  36  (1974). 

(2)  However,  the  Secretary  also 
recognizes  the  national  policy  favoring 
voluntary  resolution  of  disputes  imder 
procedures  in  collective  bargaining 
agreements.  See.  e.g..  Barrentine  v. 
Arkansas-Best  Freight  System,  450  U.S. 
728,  (1981);  Boys  Markets,  Inc.  v.  Retail 
Clerks,  398  U.S.  235  (1970);  Republic 
Steel  Corp.  v.  Maddox,  379  U.S.  650 
(1965);  Carey  v.  Westinghouse  Corp..  375 
U.S.  261  (1964).  By  the  same  token,  due 
deference  should  be  paid  to  the 
jurisdiction  of  other  forums  established 
to  resolve  disputes  which  may  also  be 
related  to  section  405  complaints. 

(3)  Where  complainant  is  in  fact 
pursuing  remedies  other  than  those 
provided  by  section  405.  the  Secretary 
may,  in  his  or  her  discretion,  postpone  a 
determination  of  the  section  405 
complaint  and  defer  to  the  results  of 
such  proceedings.  See  Burlington  Truck 
Lines,  Inc.  v.  U.S.,  371  U.S.  156  (1962). 

(b)  Postponement  of  determination. 
When  a  complaint  is  under  investigation 
pursuant  to  S  1978.102.  postponement  of 
determination  would  be  justified  where 
the  rights  asserted  in  other  proceedings 
are  substantially  the  same  as  rights 
imder  section  405  and  those  proceedings 
are  not  likely  to  violate  rights 
guaranteed  by  section  405.  The  factual 
issues  in  such  proceedings  must  be 
substantially  the  same  as  those  raised 
by  a  section  405  complaint,  and  the 


forum  hearing  the  matter  must  have  the 
power  to  determine  the  ultimate  issue  of 
discrimination.  See  Rios  v.  Reynolds 
Metals,  Co.,  467  F.2d  54  (5th  Cir.,  1972); 
Spielberg  Manufacturing  Co.,  112  NLRB 
1080  (1955). 

(c)  Deferral  to  outcome  of  other 
proceedings.  A  determination  to  defer  to 
the  outcome  of  other  proceedings 
initiated  by  a  complainant  must 
necessarily  be  made  on  a  case-by-case 
basis,  after  careful  scrutiny  of  all 
available  information.  Before  the 
Secretary  defers  to  the  results  of  other 
proceedings,  it  must  be  clear  that  those 
proceedings  dealt  adequately  with  all 
factual  issues,  that  the  proceedings  were 
fair,  regular,  and  free  of  procedural 
infirmities,  and  that  the  outcome  of  the 
proceedings  was  not  repugnant  to  the 
purpose  and  policy  of  the  Act.  See 
Spielberg  Manufacturing  Company,  112 
NLRB  1080. 1082  (1955).  In  this  regard,  if 
such  other  actions  initiated  by  a 
complainant  are  dismissed  without 
adjudicatory  hearing  thereof,  such 
dismissal  will  not  ordinarily  be  regarded 
as  determinative  of  the  section  405 
complaint. 

$1978.113    Judiciai  enforcMnent 

Whenever  any  person  has  failed  to 
comply  with  a  preliminary  order  of 
reinstatement  or  a  final  order  or  the 
terms  of  a  settlement  agreement,  the 
Secretary  may  file  a  civil  action  seeking 
enforcement  of  the  order  in  the  United 
States  district  court  for  the  district  in 
which  the  violation  was  found  to  occur. 

S  1978.114    Statutory  time  periods. 

The  time  requirements  imposed  on  the 
Secretary  by  these  regulations  are 
directory  in  nature.  While  every  effort 
will  be  made  to  meet  these 
requirements,  there  may  be  instances 
when  it  is  not  possible  to  meet  these 
requirements.  Failure  to  meet  these 
requirements  does  not  invalidate  any 
action  by  the  Assistant  Secretary  or 
Secretary  imder  section  405. 


91978.115 
Of  rules. 


Special  circumstances;  waiver 


In  special  circumstances  not 
contemplated  by  the  provisions  of  these 
rules,  or  for  good  cause  shown,  the  judge 
or  the  Secretary  on  review  may,  upon 
application,  after  3  days  notice  to  all 
parties  and  interveners,  waive  any  rule 
or  issue  such  orders  as  justice  or  the 
administration  of  section  405  requires. 

[FR  Doc.  86-26350  Filed  11-20-86;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204, 223,  and  252 

Federal  Acquisition  Regulation 
Supptomont  Concerning  Physical 
Security  of  Sensitive  Conventlonai 
Arms,  Ammunition,  and  Explosives  at 
Contractor  Facilities 

AOENCV:  Department  of  Defense  (DOD). 
action:  Interim  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  Council  has  approved 
temporary  revisions  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  which  address 
requirements  specified  within  DoDI 
5220.30,  entitled  "Physical  Security  of 
Sensitive  Conventional  Arms, 
Ammunition,  and  Explosives  at 
Contractor  Facilities,"  dated  26 
September  1984.  The  DFARS  revisions 
prescribe  a  contract  clause  for  uniform 
use  in  all  contracts  involving  arms, 
ammunition  and  explosives,  which 
clause  incorporates  DoD  Instruction 
5220.30  by  reference.  Unless  sooner 
rescinded  or  extended  the  DFARS 
revisions  expire  30  September  1987. 
which  period  will  allow  sufficient  time 
for  conversion  of  the  physical  security 
standards  within  DoDI  5220.30  to  an 
appropriate  military  specification  or 
military  standard. 
DATES:  Effective  date:  The  interim 
rule  is  effective  October  31, 1986,  and 
expires  on  September  30, 1987,  unless 
sooner  rescinded. 

Comments:  Interested  parties  are 
invited  to  submit  vmtten  comments  on 
or  before  January  20, 1987,  to  the 
Executive  Secretary,  DAR  Council,  at 
the  address  below.  Comments  received 
will  be  considered  in  revising  the 
interim  rule  which  will  be  implemented 
by  Departmental  guidance.  Please  cite 
DAR  Case  85-102  in  all  correspondence 
related  to  this  subject. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  Attn: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  ODASD(P)DARS,  c/o 
OASD(A&L)(MRS),  Room  3C841.  The 
Pentagon,  Washington,  DC  20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  W.  Lloyd,  Executive 

Secretary,  DAR  Coimcil,  telephone  (202) 

697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Recent  investigation  by  the  DOD 
Inspector  General  has  revealed  a  lack  of 
uniform  compliance  by  DOD  contracting 
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personnel  in  ensuring  that  the  physical 
security  standards  prescribed  by  DoDI 
5220.30  are  incorporated  within  DOD 
contracts  involving  the  manuiacture  or 
use  of  arms,  anuniuutioo  and  explosives. 
These  standards  were  first  made 
applicable  to  DOD  contractors  by  DoDI 
5100.84.  eiuitled  "Physical  Security  of 
Sensitive  Conventional  Arms. 
Ammunition,  and  Explosives  at 
Contractor  Facilities."  dated  23 
September  1980.  The  present  successor 
DoDI  5220.30  embodies  physical  security 
standards  prescribed  earlier  by  DoDI 
5100.84;  by  DOD  5100.76-M  entitled. 
"Physical  Security  of  Sensitive 
Conventional  Arms,  Ammunition,  and 
Explosives,"  dated  1  June  1978;  and.  by 
regulations  issued  by  the  Treasury 
Department.  Bureau  of  Alcohol.  Tobacco 
and  Firearms  [BATE)  pursuant  to  18 
U.S.C.  842(}),  codified  at  27  CFR  Part  55. 
Unless  sooner  rescinded  or  extended, 
the  DEARS  revisions  will  expire  on  30 
September  1987  which  will  allow 
sufficient  time  for  adoption  of  an 
appropriate  military  specification  or 
standard  replacing  the  physical  security 
standards  presently  prescribed  wnthin 
DoDI  5220.30. 

The  DEARS  revisions  approved  by  the 
DAR  Council  include  a  contract  clause 
which  highlights  principal  aspects  of 
DoDI  5220.30  such  as  (1)  the  requirement 
that  contractors  allow  representatives  of 
the  Defense  Investigative  Service  (DIS) 
access  to  facilities  at  reasonable  time 
for  compliance  reviews,  and  (2)  the 
requirement  that  subcontractors  must 
comply  with  DoDI  5220.30  where 
subcontracts  mvolve  arms,  ammunition 
or  explosives.  Pending  conversion  to  a 
military  specification  or  standard,  which 
will  be  available  to  contractors  from  the 
U.S.  Naval  Publications  and  Forms 
Center.  5801  Tabor  Avenue, 
Philadelphia.  PA  19120,  contracting 
officers  are  directed  by  the  revisions  to 
provide  a  copy  of  DoDI  5220.30  to 
contractors/offerors  upon  request.  Use 
of  the  DoDI  will  facilitate  contractor 
compliance  with  BATE  storage 
standards  codified  at  27  CFR  Part  55, 
which  have  been  inserted  within  the 
DoDI. 

B.  Determination  To  Issue  an  Interim 
Rule 

Theft  or  loss  of  sensitive  DoD  arms, 
ammunition  and  explosives,  made 
possible  by  inadequate  contractor 
physical  security,  could  potentially 
result  in  loss  of  life  or  the  diversion  of 
these  items  for  illegal  purposes. 
Therefore.  DoD  concludes  that 
compellingreasons  exist  and  require 
issuance  of  an  interim  rule  without  prior 
publication  for  public  comment. 


C  Regulatory  FlexMiillty  Act 

The  interim  rule  incorporates  by 
reference,  in  standard  contract  format, 
requirements  which  have  been 
prescribed  previously  by  the  Treasury 
Department  and  by  the  DoD  pursuant  to 
statutory  authority,  and  which  have 
been  applicable  to  DoD  contracts  since 
23  September  1980.  However,  recent 
investigations  by  the  DoD  IG  revealed  a 
lack  of  uniform  compliance  by  DoD 
contracting  officers  in  incorporating  the 
appropriate  physical  security  standards 
in  contracts.  This  interim  rule 
establishes  uniform  procedures  for  use 
lay  Government  personnel  in 
implementing  these  long  standing 
procedures.  Accordingly,  the 
Department  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  601  et  seq.  A  regulatory  flexibility 
analysis  has  therefore  not  been 
performed.  Comments  are  invited  from 
small  entities  and  other  interested 
parties. 

D.  Paperwori(  Reduction  Act 

The  interim  rule  incorporates 
previously  established  information 
collection  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.,  as 
implemented  by  regulations  prescribed 
within  5  CFR  Part  1320,  and  does  not 
require  additional  information  collection 
efforts  by  contractors.  Accordingly,  the 
Act  is  inapphcable  and  approval  by 
OMB  of  the  interim  rule  is  not  required. 
Nothwithstanding  the  inapphcability  of 
the  Act,  the  interim  rule  has  been 
adopted  in  a  manner  consistent  with 
DoD  policy  of  reducing  paperwork 
burdens  on  the  public  by  directing  that 
contracting  officers  provide  a  copy  of 
DoDI  5220.30  to  contractors/offerors 
upon  request.  Additionally,  the  DoDI 
incorporates  BATF  standards  published 
in  27  CFR  Part  55  which  are  not 
otherwise  readily  available  to 
contractors.  The  intended  conversion  of 
DoDI  5220.30  to  a  military  specification 
or  standard  by  30  September  1987. 
available  through  the  U.S.  Naval 
Publications  and  Forms  Center,  will 
further  facilitate  public  access. 

List  of  Subjects  in  48  CFR  Parts  204. 223, 
and  252 

Government  procurement. 
Charles  W.  Lloyd, 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  the  DoD  FAR  Supplement 
contained  in  48  CFR  Parts  204,  223  and 
252  is  amended  as  set  forth  below. 


1.  The  authority  citation  for  48  CFR 
Parts  204,  223  and  252  continues  to  read 
as  foUows: 

Authority:  5  U.S.C.  301,  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.202  is  anended  by 
adding  to  paragraph  (c),  paragraph  (6)  to 
read  as  follows: 

204.202    DoD  distribution  rmmlrwMnta. 

fc)  *  *  * 

(6)  One  copy  or  an  extract  to  the 
cognizant  Defense  Investigative  Service 
(DIS)  office  as  listed  in  DoDI  5220.30. 
Physical  Security  of  Sensitive 
Conventional  Arms,  Ammunition,  and 
Explosives  at  Contractor  Facilities 
whenever  the  clause  prescribed  at 
223.7103  is  included  in  the  contract 

3.  Section  204.470  is  added  to  read  as 
follows: 


240.470    Pliysicai  security  of  convmtional 
arms,  ammunition,  and  •xptoslvea. 

Policies  and  procedures  regarding 
physical  security  requirements  peculiar 
to  selected  Conventional  Arms, 
Ammunition,  and  Explosives  are 
addressed  in  Subpart  223,71. 

PART  223— ENVtRONMENT. 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

4.  A  new  Subpart  223.71.  consisting  of 
sections  223.7100  through  223.7105.  is 
added  to  read  as  follows: 

Sul)part  223.71— Safaguardkig 
Conventional  Arms,  Ammunition, 
Explosive*  Within  Industry 

Sec.  I 

223.7100 

223.7101 

223.7102 

223.7103 

223.7104 

223.7105 


Scope  of  subpart.  | 

Definitions.  • 

Policy. 

Preaward  responsibilities. 

Notification  to  D1& 

Gause. 


Subpart  223.71— Safeguarding 
ConvenUonal  Arms,  Anununltion,  and 
Explosives  Within  Industry 

223.7100    Scop*  of  sutiparf. 

This  subpart  prescribes  policy, 
procedures,  responsibilities  and 
requirements  for  safeguarding 
Conventional  Arms,  Ammunition,  and 
Explosives  (AA&E)  located  at  conb-actor 
or  subcontractor  facilities.. 
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223.710J 

ConvortioBal  arms,  aramiuiSoB,  and 
exfloanmm  uaedmUm-ambrmA 
means  only  tliose  itOBi  coJiad  by 
DaDl  5220  JO,  fkjBie^  SecwMf  of 
Sensitive  Conventional  Aibm, 
Ammunition,  and  Explosives  at 
Cwrtrsctor racilities.  fa  (jbiibiuI,  these 
items  inciude  aeauiive  ^AUcaotive  to 
criminal  elements],  conventional  (non- 
nuclear)  matecial  winckai«ami 
portable  and  easily  employed  with  little 
modincation,  or  associated  " 
components. 

2Z3.71tn    PoUqf. 

The  physical  security  requirements  of 
DoDI  522038,  Tliysical  Security  of 
Sensitive  Conventional  Arms, 
Ammunition,  and  Explasives  «t 
v/ontr&cior  Tdcilitics,   are  to  tjc  'fltypncQ 
to  ail  oantracti  invohriiig  aan\ 
AAft£. 

2S8.7<«3 

(a)  Teehical  orxequiiemeBts 
oijgaiiizations  iaitialiiu  purf;.hafH' 
requests  must  identify  whsa  AAJkE  i» 
uivolyed  and  which  jibyticalsecunty 
reqiurements  in  DoOI  522030  ^jply;  and 

(b)  TlttfiontEaaifig  officer  phar  to 
award  af  a  mntract  involviitg  AAJbB 
shaU  vei^eiA  i^  cogaiaaat  D^eaae 
Invest^atiwe  Service  OEUS^  iMbitrinI 
Seoui%  office  to  eralaate  and  oeritfy 
the  pmspedive  oontEaotor's  ability  ia 
safeguffid  AAftE  n>»iit>eiit  with  I3dDI 
5220  JO.  This  abould  be  accanvduJied  as 
part  of  the  ""■»'"*  Pceaward  Survejr 
proceaa  by  conipletiog  Ileia  '"G"  aeolioa 
III  and  filodc  23  of  Ike  Standard  Fom 
1403. 

223.7104  MotMcMtoflloDIS. 

Whenever  the  clause  252 J23^DD3  is 
included  in  a  contract  the  contracting 
activity  shall  provide  an  extract  or  a 
copy  of  the  contract  to  flie  cqgBizanl  ms 
office  Isee  204203IcJIB]]. 

223.7105  Clause. 

The  oantracHng  qfBoer  siiiffl  imert  fte 
cln»e  at  252.223-7003,  Safeguarding 
Arms,  AnimunrlieR,  and  &cptemves  in 
all  solicitations  and -ooirtraCtaiavQJMag 
■ay  iiA«fi«ovwBd  by  OoOI  S220.?0.  fhe 
clause  need  not  be  included  «  eontaacts 
perfonaed  in  Govenmeaft-Owned 
Contractor  Operated  t9iat\aiKio» 
produ06on  CaciMeB.  The  oontraoting 
officer  shad  ^ovide  a  copy  of  DoDI 
5220  JO  to  eadi  oontractorfufferur  upon 
reqsest. 

PART  252-^OUCn-ATJOM 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  2S2.22»-;'Vn3  is  i^ded  to 
read  as  taUowa: 


2S2.223-7003 

ammunition,  and  axploaivos. 

As  pmacriiied  in  223.710S, 
foUowiag  rlMHM»- 

ExplonvetfOotlSM) 

(«}  The  OMtractar  rfwll  comply  vrMi  the 
applicafale  nqwroaeiiU  of  EodoaaK  {Z)  ta 
DtOl  5Zas.3a  eittitled  1>hyMcd  SetMdly  of 
SeasiiMe  CaBwentiaiud  Amt.  Ajanankiea, 
and  fiKplsaivea  at  CcMtractor  Faalttn,"  in 
effect  on  die  dale  of  awasd  nfthin  roiiiii  I  it 
copy  of  the  DoD  InstnictioB  is  available  iuKM 
the  contracting  officer  ijy)oa  request. 

(t))  l^e  Contractor  alhatl  allow 
repieseiitathres  of  Ihe  Defense  fanrotigsfive 
Service  fDIS)  access,  at  -M  reasonable  times, 
iBlo  As  facilities  tor  pavosea  of  TCVKWJng  i<a 
compliaDcs  with  Urn  fhym:ai  aecnty 
staadui  applicaUe  lB  ItBB  oontml. 

;tcj  The  C<ntBaotar  ahall  tasert  ihis  clauae. 
including  this  paragraph  (c]  with  appoifdate 
chaqges  in  Ike  Haa^gnnHfi^,  of  the  {wrMea,  in 
aD  siibcontracta  hereunder  which  involve 
Conventional  Arms,  Ammunition,  and 
ExiAusivn  f  AASE5  ■•  defined  in  aection 
Z23.7W1  of  the  DoO  FAR  OupplemeuT. 

(d)  The  Contractor  shril  prmviie  a  oopy  of 
any  autoodkact  laMohiag  AAI£  to  ^ 
cognizant  IMS  office  wiOiii  tea  (»)  4a^  ^her 
issuaooe  of  the  sMhoaataaot 

(e)iN«thiqgoantaiaed  herein  afaallreiieKe 
the  Contractor  from  complyii\g  with 
applicable  Federal,  state  and  locafl  laws, 
ordinances,  osdea  and  ngriattons  Oadoding 
the  obtaining  of  tioenses  and  permits)  in 
conaecfiaa  widi  perfniroawne  of  Ikia  oaihoct. 

as  reUeviag  Ae  Ccadnotcr  fcoa  its 
responiihrtitiHi  iar  the  phjnicai  aecnty  oi 
contractor  or  aubomtraetar  Sscilitiet. 
(End  of  clause) 
[FR  Doc.  86-26302  Filed  11-20-86;  8:45  amj 

BltJJNO  CODE  3S10-01-M 

INTERSTATE  COMMeRCE 
COMIUSSION 

49CFRI>artM8S 

[Ex  Parte  Mo.  MC-95f9rit>-4Jl 

PractlcM  of  Motor  ComMM  Carriers 
of  Rassttogera:  Checkad  "■qqiot 
PrdhltiHions  and  Liability  Exarapflooa 

AQEHCy:  Intersiaie  Commerce 

CoMBsaian. 

ACTION:  TrntA  rule. 

SUMMAIy:  The  CoranissioR  has  Adopted 
a  lule  {proposed  at  49  ffi2643Sl  juoe  23, 
1986)  allowing  motor  passenger  caoiers 
to  refuse  to  accept  money  as  checked 
baggage  and  to  dwdaini  fi^bflity  for  lost 
or  damage  to  any  woney  mOumwiiigly 
accepted  in  checked  baggage.  The 
Commission  has  found  the  rule, 
reiiaested  by  the  National  Baa  Traffic 
AasocialioB,  lac,  to  be  a  wamiwiaBy 
reasonable  approach  to  an  otmom 
proUeai.  NBTA  had  aaaerted  tiat\  the 


pieaent  farbility  ior  loataeiiey  kanw 
motor  paaaeager  canien  boA  in  toran 
of  clanm  dial  Ihey  hare  been  iiequiied 
to  i>ay  and  becaase  of  enhanced  security 
meaaures  fliey  liave  been  requited  io 
fn^oke. 

EFFECTIVE  date:  December  22. 19BB. 

FOR  rVBTHEB  INFOMMAnOM  contact: 

James  L.  ftown,  (28Z;  27S.^7«n: 
or 

Louis  E.  Gitomer,  {2021  ^75-7991. 

SUPPLEMENTAIIY  INFOMtATIOH: 

Additiooal  infonaaiioB  is  caniained  ia 
the  Commissian's  deciaiaa.  To  jNH>chaae 
a  oopy  of  the  biH  deciaaa.  sviite  to 
T^  tefoSawtemo.  iac  Itoon  222a 
Interstaie  GoaiBene  Con^naioQ 
BmfaiiBg.  Washington,  DC 30423,  or  call 
289-4357  ox:  MetopoUtaD  area)  or  loll 
free^es)42l-«401. 

This  action  ariil  act  aignificandy  affect 
edher  Ae  qaahty  of  the  faaman 
enviiDanmt  or  Um  oonsei^wtion  of 
energy  resoaroea. 

Tiae  GniBiiissiuu  ceilifles  tint  die 
adopted  ndee  will  not  have  a  aigaificant 
economic  impact  on  a  aabstcmtial 
number  of  small  entities.  The 
amendment  iviil  have  a  samil  beaefktol 
impact  on  small  passei^er  canters  by 
relieving  them  of  some  of  the  burden  of 
questionable  liability  claims. 

List  of  Subjects  in  49  CFR  Part  1063 

Aged,  Baggage,  Blind,  Buses, 
Handicapped.  Aiotor  caniers. 

Decided:  November  14. 1986. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons.  Commissioners 
Sterrett,  Andre,  and  Lanttoley. 
NoreU  R.  McGae, 
SecreUuy. 

Appendix 

Title  49  of  the  Code  of  Federai 
Regulations  is  ampndpri  as  follows: 

r  AHT  iVo3~'TiECnlLATiONS 
GOVEHMme  THE  ADEQUACY  OF 
INTERCITY  «OTOR  COMMON 
CARRIER  PASSENGER  SERVICE 

1.  The  auduvity  citation  for  49  CiH 
Part  10B3  is  revised  to  read  as  foUows: 

AuAority:  S  VS.C  533  and  ^9,  and  49 

u.s.c.  Trnma.  -lam.  urei.  lonB-wms.  iotob. 

IWA,  20722. 10721  MTia  ^Or*L  »7S1. 10782. 
M7B4. 19022.  IIMR,  lU41-iU4&.  11783. 1L702. 

11707.  ii7oa.  iiaon.  iian.  iimb.  iisoa.  iisio. 

and  11914. 

2.  Section  1063.4  is  anended  by 

revisii^  paragraphs  {c)  (2]  and  (3)  as 
follows: 

§  1063.4    Baggage  sarvlca. 
***** 

(c)  *  *  * 
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(2)  Carriers  may  refuse  to  accept  as 
checked  baggage  and.  if  unknowingly 
accepted,  may  disclaim  any  liability  for 
loss  or  damage  to  the  following  articles: 

(i)  Articles  whose  transportation  as 
checked  baggage  is  prohibited  by  law  or 
regulation; 

(ii)  Fragile  or  perishable  articles, 
articles  whose  dimensions  exceed  the 
size  limitations  in  the  carrier's  tariff, 
receptacles  with  articles  attached  or 
protruding,  guns,  and  materials  that 
have  a  disagreeable  odon 

(iii)  Money;  and 

(iv)  Those  other  articles  that  the 
Commission  decides,  on  a  case-by-case 
basis  on  petition  by  the  carrier,  may  be 
transported  with  no  liability  or  may  be 
refused  as  part  of  checked  baggage. 

(3)  All  other  articles  must  be  accepted 
as  checked  baggage  and  liability  for 
them  may  not  be  eliminated.  However, 
carriers  need  not  offer  excess  value 
coverage  on  valuable  articles.  "Valuable 
articles"  include  negotiable  instruments, 
valuable  papers,  manuscripts, 
irreplaceable  publications,  documents, 
jewelry,  watches,  and  other  articles  of 
extraordinary  value. 
*        •        *        •        « 

[FR  Doc.  86-26277  Filed  11-20-86;  8:45  am] 

MLUNQ  CODE  703S-01-M 


49  CFR  Part  1152 

(Ex  Parte  No.  274  (Sub-A)  ■  ] 

Exemption  of  Out  of  Service  Rail  Unes 

AQENCv:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 


summary:  On  reopening,  the 
Commission  is  reaffirming  its  decisions 
to  exempt  from  regulation  under  49 
U.S.C.  10903-05  rail  line  abandonments 
and  trackage  rights  and  service 
discontinuances  where  no  traffic  has 
originated  or  terminated  on  the  line  for 
at  least  2  years,  subject  to  certain 
conditions,  including  the  standard  labor 
protective  conditions  set  forth  in  Oregon 
Short  Line  R.  Co.— Abandonment— 
Goshen.  360  I.C.C.  91  (1979)  [OSL].  The 
Commission  is  also  reaffirming  its 
adoption  of  the  rules  at  49  CFR  1152.50 
with  an  amendment  to  clarify  that 
parties  seeking  greater  labor  protection 
than  the  standard  conditions  set  forth  in 
OSL  must  file  a  petition  for  partial 
revocation  of  the  exemption.  These 
actions  are  being  taken  following  the 
findings  of  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit  that  the  Commission's 


'  The  instani  decision  embraces  Ex  Parte  No.  274 
(Sub-No.  8A),  Exemption  of  Out  of  Service  Roil 
Lines.  1  I.C.C.  2d  55  (1984). 


prior  decision  was  inadequate  in  several 
areas. 

EFFECTIVE  DATE:  The  decision  and  rules 
are  effective  an  December  22. 1986. 
FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  Dettmar,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION:  The  final 
rules  being  reaffirmed  in  this  decision 
were  published  at  48  FR  27547.  June  16. 
1983  and  49  FR  17002.  April  23, 1984,  as 
amended  at  49  FR  396,  January  4, 1984, 
50  FR  8335,  March  1, 1985  and  50  FR 
24649,  June  12. 1985. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  289-4357 
(DC  metropolitan  area)  or  toll  free  (800) 
424-5403. 

The  Commission  certified,  in  the  prior 
proceedings,  that  these  actions  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
reaffirm  that  finding. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
List  of  Subjects  in  49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Railroads,  and  Labor. 

Decided:  November  3, 1986. 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Simmons.  Commissioners 
Sterretf,  Andre,  and  Lamboley.  Vice 
Chairman  Simmons  and  Commissioner 
Lamboley  dissented  with  separate 
expressions. 

Noreta  R.  McGee, 

Secretary. 

Appendix 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1152-ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

1.  The  authority  citation  for  49  CFR 
Part  1152  continues  to  read  as  follows: 

Authority:  5  U.S.C.  553,  559.  and  704;  16 
U.S.C.  1247(d);  31  U.S.C.  9701;  45  U.S.C.  904 
and  915;  and  49  U.S.C.  10321, 10362, 10505. 
and  10903  et  seq. 

2.  Section  1152.50  is  amended  by 
adding  a  new  paragraph  (d)(5)  to  read  as 
follows: 

§  1 1 52.50    Exempt  abandonments  and 
discontinuances  of  tracltage  rights. 
*        *        •        «        « 

(d)  *  *  * 

(5)  To  address  whether  the  standard 
labor  protective  conditions  set  forth  in 
Oregon  Short  Line  R.  Co.— 
Abandonment^Goshen,  360  I.C.C.  91 


(1979).  adequately  protect  affected 
employees,  a  petition  for  partial 
revocation  of  the  exemption  under  49 
U.S.C.  10505(d)  must  be  filed. 
[FR  Doc.  86-26278  Filed  11-20-86;  8:45  am] 

BtLUNQ  CODE  7035-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

Migratory  Bird  Hunting:  Nontoxic  Shot 
Approval  Procedures 

agency:  Fish  and  WildUfe  Service. 
Interior.  | 

action:  Final  rule.' 


SUMMARY:  Traditionally,  shotshell  loads 
used  for  hunting  waterfowl  have  been 
made  of  lead.  As  a  consequence,  spent 
lead  shot  is  deposited  in  feeding  areas 
by  hunters,  where  it  is  frequently 
mistaken  for  seeds  or  grit  and  ingested 
by  migratory  birds  and  other  wildlife. 
Moreover,  spent  lead  shot  that  is  lodged 
in  the  body  tissues  or  contained  in  the 
digestive  tract  of  the  prey  of  certain 
predators,  such  as  bald  eagles,  is 
sometimes  ingested  by  these  predators 
as  they  consume  their  prey.  Ingested 
lead  pellets  from  both  these  sources  are 
known  to  cause  sickness  and/or  death 
to  migratory  birds  and  other  wildlife. 
A  procedure  was  developed  in  1976 
for  obtaining  nontoxic  status  for 
shotshell  loads  that  might  be  used  as  an 
alternative  to  lead  shot  (50  CFR  20.134). 
The  Fish  and  Wildlife  Service  (FWS) 
had  finalized  at  that  time  a  regulation 
requiring  nontoxic  shot  for  waterfowl 
hunting  in  certain  areas  (50  CFR 
20.21(1)).  The  descriptions  of  areas  in 
which  nontoxic  shot  is  required  are 
presented  in  50  CFR  20.108.  The  only 
approved  nontoxic  shot  at  the  present 
time  is  steel  shot. 

It  is  the  responsibility  of  the  Director. 
FWS.  to  determine  the  nontoxic  status 
of  shot  materials  to  be  used  for 
migratory  bird  hunting  (50  CFR 
20.134(a)].  Considerable  information  has 
accumulated  on  the  subject  of  lead 
poisoning  among  birds  since  nontoxic 
shot  approval  procedures  were  first 
developed  in  1978.  The  procedures 
developed  in  1976  were  reviewed  in  1984 
and  found  to  be  inadequate  in  several 
respects.  A  proposed  nile  was  offered 
by  the  FWS  on  July  22. 1985  (50  FR 
29706)  as  a  revision  of  50  CFR  20.134. 
Comments  on  the  proposal  were 
accepted  until  September  22. 1985.  This 
final  rule  establishes  toxicity  testing 
procedures  that  will  be  followed  to 
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detemwietf  oandi^rtL  shot  can  be 
appra<ved  by  fhe  Dowter,  FWS,  «b 
nontoxic  4lnL 

EWBClwt  WO*  Uris  finri  nrie  becoMws 
effec^e  tm  December  22, 1986. 
FOR  FURTHER  INFORHATION  COWnCT: 
Dr.  RoUin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  lIS.£iih 
and  WildUfe  Service,  D^artment  of  4he 
Interior,  "Washiagton.  DC  20240  (202/ 
254-32073. 

suPMBMEimuiv  mmamiauim:  This 
revision  differs  from  the  former 
regulafioB  n  the  fefiowiiig  wys: 

1.  The  former  xqpilatiQBxequued 
extensive  ballisticB  Mad  toxicity  ^"'■""fl 
before  an  application  could  be  made. 
This  revision  daeiaotiBqHU«teUiriic« 
testing  and  allows  for  exdianges  of 
utfuimaGun  between  4ie  ^veloper  and 
the  Director,  and  gradance  from  4ie 
Dfrectw  prior  to  eiCteiawve  «id 
relatively  costly  toxicity  tevtifig. 

£.  I^  faatemyiilatiHi  waa 
inflexable  siidi  cespeeS  to  teattBg 
prooedwes.  lUs  iwuiiM  «Bo««  for 
adjastoieifts  in  pi  uuiiluntB  by  <he 
Diivutui'  tmseo  upon  bduuiiafion 
gathered  during  preliminary  tests. 

3.  'jRie  fuiuier  proceduie  'compared  Ihe 
toxicity  of  the  candidate  materidto  Ihe 
toxicity  of  lead.  la  thisceiaaUn  tfae 
candidate  material  is  coBy)ared  to  steel 
shot  and  to  lead  shot. 

4.  The  former  rule  bad  r^d 
timefcaraes  7erpid>Iic  comment  andior 
decisions  by  the  Director.  This  reraslon 
allows  the  CSreClor  to  adjust  These 
schedules  to  the  inf  onnafion  needs 
relatiiQ  to  a  ptuSicuhu'  material  being 
tested. 

5.  Both  (he  former  rule  and  the 
revision  place  responsible^  ior  testing 
and  the  costs  of  testii\g  en  flie 
developer.  However,  iba  revision 
«stAtishe8  a  proceihire  that  a'Qows  the 
Director  to  consult  wttti  the  devdoper  to 
make  certain  fliat  expenfitures  by  the 
developer  relate  to  que^ona  essenXiBil 
to  the  Director's  decision  reganfing  the 
tftatus  of  the  ihcft  materia. 


itns  TTK  yns  punished  as  a  proposal 
for  puHBc  cwHment  on  fidy  22.  W8S  ^58 
rR  ZoTvB).  Public  Luuiuieirt  was  ivceiveil 
for  60  days  fbllovring  That  date.  Qeven 
letters  of  comment  and  one  pfavne  oaiM 
were  Teceiveo.  Seiwn  oi  These  cointtrts 
were  uibu  State  wndlirB  aoeiicies,  Quee 
were  from  private  wWUfe  orgariizartioHS. 
and  one  from  a  munitions  mainjffai.l'ui'ei. 
The  State  agencies  were  Delaware 
Division  "Cn  nan  and ^riraiSe!  Wcw 
Jersey  Omsmn  of  fMi,  Gaaie,  and 
Wildlife;  New  York  Department'^ 
Envfi'untuental  Canservation;  ^(fiana 
Oepartment  of  IQaAoFal  KeaouFoea; 


Illinois  Netaral  Katory  Saivey  DmtioR; 
Wtfei  aska  Game  and  B«ks  Comalaeiwi. 
and  Kansas  HA  and  Gane.  Private 
wildlife  twuaeiWUuii  oipmiEafims 
oHeriRg  oemneiits  wem  €w  Nafiomd 
¥WMJfe  Pederaion.  wa<fflfie  Leyrilative 
Fund  of  America,  and  Waterfowl  HaM 
Owners  ABiaiwe.  lite  l^edecal  Caitiidge 
Corporation  provided  a  tetter  «f 
ouiiuueiit.  The  faiow^ig  paragraphs 
TCEBsmrflse  meae  oonunMns  ano  otter 
FWS  responses. 

CemmentTiaioe  States  «id  one 
private  osganinftion  oxpresaed  conoon 
inat  mder  ws  sewregalrton  the 
Director  has  tee  awdi  lafitode  is 
approviqg  or  rejecftng  a  «a«dideAe 
material. 

FWS  vesponae:  The  IXioctor  was 
given  this  Istitwle  in  orfar  to  permit  tiie 
teminaSon  of  those  tests  toand  mt  to 
be  neoessBry,  or  te  add  new  terts,  if 
necessary.  The  fiari  nde  has  been 
modified  to  make  it^arer  ^T  %b» 
Istitude  lelsAes  to  tecfting  procedores, 
not  to  approvd  -eff  fee  uaiiJBdate  ■rfiet.  A 
caoutuflne  ^Bost  pass  tne  oescrioeu  tests, 
or  their  cquivaleul,  to  he  approved.  In 
some  oases  the  Cwector  ootad  \>e 
required  to  "taekx  najer  -diwfigee  in  fee 
testing  yraoedwes,  diiptudiag  -on  fee 
composition  of  the  naterial  heng  tested. 
IMor  to  find  opprovsl  of  a  nontojdc 
shot  'feeUiTector  wfllpribGdi^HS 
proposed  action  for  comment  hicladed 
in  that  proposal  wiH  be  a  offinraary  of  ril 
test  resiAs  peAMing  te  the  piopusod 
action.  ConseqaenAly,  fee  Ovectat'VB 
decision  will  not  be  made  without  piAiBc 
participsMon,  vnd  feat  point  is  now 
mcluded  in  fee  final  mte. 

Comment  Two  Sisfles  «nd  one  privafte 
organization  expnessed  ranoerB  «ver  ihe 
comparisons  being  Jnade  in  tests  and  the 
manner  in 'vnnai  acceplaUe  or 
unacceptsUe  levels  of  niuitriity  we  to 
be  determined.  Ihese  indodedtl) 
objeLuuns  to  using  lead  shot  instead  of 
steel  -^mX  as  a  bencfanaA.  fZ)  use  (^an 
aAitrary  percentege,  andf^vse-offno 
actual  &i^  «f  aoceptaihte  unataBty. 

x*  n^  wB^^BHse.'  Xne  use  *oi  steeA  wiot 
and  lead  sbeft  in  tests  of  fee  oanAdate 
shot  allows  several  oonqMriaans  osMxig 
a  negafive  control  fleadj,  accepdaUe 
oe(Ara4  tstoeQ,  neutral  oonteal  (sham- 
4ose),»d  fee  curfidaAe.'nM  type  of 
teo(iag  yields  fee  iBOrt  Hl(MvatiiRi 
possiMt  fer  BMidng  ■decisions,  and  the 
FIVS  has  deraded  to  retaiB  3t  in  feis  final 
rate.  IMfe  xegBPd  to  •ta'bstcal 


1 4)m  ta  ai0L  A  nere  positive 
statemeaft  js  Bade  by  aettinB  this  level 
at  0.05,  and  that  is  how  the  final  xule  is 
worded.  A  maximum  mortality  level  of 
20  percent  of  feeft  oocrming  «^  snnilar 
Qoses  Oi  veoo  ^nxn.  was  mcMoeu  m  tne 
proposed  nde.  That  level  of  mwitoB^ 


was  oriftoiaed  in  ooasMafts  «s  «ibitraiiy 
and  oetrtraiy  to  fee  Sto6s6cad 
preoedines  feat  were  oiMfined  in -fee 
proposal.  This  peroentege  was 
inttedaoed  iirte  fee  preoees  to  give  a 
finite  level  of  tolerance  for  nortefity  as 
compared  to  ofew  statements  of  a 
statistical  iiatme.  However,  fee  FWS 
agrees  feat  the  statistical  otatemeats  are 
a oe filiate  tor  the  oecision  process  and 
tias  removed  fee  Statement  regarnng  T3^ 
percent  of  fee  inoitstlity  doe  totead  AsfL 
Instead,  judgments  legaiding  fee 
peifinmance  af  the  candidate  short  are 
based  on  its  peifoimance  lelaQve  to 
steel  rtiot,  lead  shot,  and  Aam-dushy. 
and  fee  slaiiEdicsil  saginficaiice  erf  the 
vuriuuB  camparisons  that  Tesoh  from 
this  experinsntal  design.  The  tenns 
significant  and  significantly,  as  used  in 
feese  test  procedures,  refer  to  a  {P< 
0.05]  'finding  of  significance.  A  statisticBl 
test  feat  .achieves  a  specified 
significance  level  provides  objective 
support  for  the  conclusion  feal  fee 
tested  data  sets  are  different.  A 
significance  level  of  0.05  indicates  feat  if 
the  expaiment  were  to  be  conducted 
100  times  under  identical  oonditioiiB,  the 
results  would  he  different  Irom  those 
observed  not  more  fean  five  times. 

Camment;  Two  States  and  one  pmrate 
organization  expressed  caacem  over  the 
ieno,  sublathaJ,  and  how  it  is  to  be 
defined. 

FWS  leeponee:  We  have  ^leleted  Ihe 
terat  miUethal  ^Bcte,  aoA  lepUced  it 
in  this  final  mle  with,  «j9^9ots  4111  Ite 
previously  mentioned  ptiyaiolqgioed 
parameten. 

Commeais:  Two  States  reqaestod  « 
definitiaa  of  the  torn  ooid  weatker. 

FWStapaaae:  Ibe  FWS  hna  reisaed 
the  rate  to  alitiae  teat  sites  when  fee 
mwaa  aPBiifely  tenipaKtuie  fPecEPiber- 
February)  is  hetncen  at  aad  40*  F. 

danaaaat- One  State  and  one  pnvate 
uigHiarationejLptiessed  oancem  aver  fee 
soft  ioad  ihet  aaed  in  Tests  1  mid  3  and 
no  grit  accessibility. 

FlI^S  response- Con^nrcially 
devekped  4teck  fisods  were  chosen  iat 
Test  1  to  provide  «■  inMal  test  feat 
would  not  he  a  worst  case  sitaaTna 
(coca  diet,  c(dd  weafeeij  but  wodkl 
show  mortality  from  lead  shot  at  aome 
but  prabaMy  aoft  atl  «rf  fee  prescribed 
<hMes.  A  ^sued  vesril  of  fee  lirSl  tost 
was  to  establish  a  dose  response  feat 
coald  be  otm^ared  among  ooirtrols,  tead 
shot,  and  steel  shot.  Any  can<fidete  that 
did  pooriy  here  woidd  net  he  tested 
further.  If  fee  cani^date  passed  feis  tetft. 
it  worid  be  suh^Oted  to  a  wont  case 
(oera  diet,  cold  weafeei^  m  Tert  2.  A 
candidate  shot  woidd  have  to  be 
relatively  nontoxic  in  order  to  pass 
Teste  1  and  2.  The  final  test.  Test  3,  is  an 
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effort  to  determine  if  any  effects  on 
reproduction  can  be  demonstrated. 

Grit  accessibility  is  omitted  in  the  test 
design  because:  (1)  it  is  not  needed  for  a 
commercial  food  or  com  diet,  and  (2} 
grit  would  have  to  be  standardized  to 
permit  valid  comparisons  between  tests 
peformed  at  different  locations.  For 
example,  all  grit  must  contain  no 
calcium,  or  all  grit  must  contain  a  fixed 
amount  of  calcium,  and  so  on,  or  a 
variety  of  other  elements.  T^s  would  be 
difficult,  if  not  impossible,  to 
standardize.  Consequently,  we  have 
chosen  to  remove  grit  from  the  tests. 

Comment-  A  toxicity  test  for  raptors 
should  be  included,  since  raptors  are 
known  to  feed  on  crippled,  sick,  or  dead 
waterfowl  that  contain  lead  shot. 

FWS  response:  Toxicity  tests  for 
raptors  would  be  desirable  but  have  not 
been  developed  at  this  time.  Captive 
stocks  of  raptors  suitable  for  testing  in 
this  manner  do  not  exist.  Based  on 
previous  research,  we  believe  it 
reasonable  to  assume  that  shot  types 
that  are  nontoxic  to  ducks  will  be 
nontoxic  to  raptors. 

Comment-  The  age  of  mallards  to  be 
tested  should  be  standardized.  The 
proposal  implies  all  ages  less  than  8 
months  are  acceptable. 

FWS  response:  TTie  age  is  now  stated 
as  approximately  6  to  8  months. 

Comment-  In  Test  3  eggs  are  left  to  be 
incubated  by  the  mallard  female  rather 
than  collected  and  placed  in  an 
incubator.  Captive  mallard  females  are 
notoriously  poor  mothers,  and  this  will 
confound  results. 

FWS  response:  In  similar  tests 
conducted  at  the  FWS'  Patuxent 
Wildlife  Research  Center,  mallard 
females  have  not  been  poor  mothers.  In 
this  test,  we  are  more  interested  in  the 
incubation  behavior  of  the  female  than 
in  the  hatchability  of  the  eggs. 

Comment-  Fluoroscopy  is  being  used 
to  check  on  the  retention  of  dosed  shot. 
Daily  examination  of  feces  would  be  a 
more  positive  check  on  this. 

FWS  response:  The  cost  of  pen 
construction  and  labor  to  examine  the 
feces  of  each  test  animal  on  a  daily 
basis  was  considered  excessive  in 
relation  to  the  gains  to  be  made  over 
fluoroscopy. 

Comment-  The  type  of  hand-reared 
mallard  to  be  tested  should  be  specified 
in  the  regulation. 

FWS  response:  At  this  point  we  have 
no  evidence  that  the  genetic  makeup  of 
the  test  mallard  is  critical  to  the 
outcome  of  the  tests.  Wild  mallards 
brought  into  captivity  for  this  purpose 
are  under  stress  and  do  not  survive  as 
well  as  birds  that  are  accustomed  to 
pens.  It  is  important  that  the  test 
animals  be  mallards  of  approximately 


the  same  size  and  plumage  as  wild 
mallards,  and  they  should  be  hatched  in 
captivity.  We  have  reworded  the 
regulation  to  make  this  point  clear. 

Comment-  These  tests  are  unrealistic 
with  respect  to  numbers  of  pellets  dosed 
that  diets  used.  They  do  not  simulate 
what  is  happening  to  wild  waterfowl 
that  consume  lead  shot. 

FWS  response:  It  is  not  the  purpose  of 
these  tests  to  simulate  what  will  happen 
to  a  wild  duck  that  ingests  a  pellet. 
These  tests  have  a  single  purpose  of 
comparing  the  relative  toxicity  to 
mallards  of  lead,  steel,  and  a  candidate 
material  under  a  standard  set  of 
experimental  conditions. 

Comment  The  Federal  Cartridge 
Corporation  recommended  a  6-part 
ballistics  testiiig  procedure  for 
determining  the  ballistic  performance 
and  acceptability  of  a  candidate  shot 
type,  that  would  strengthen  those 
currently  at  S  20.134. 

FWS  response:  The  necessity  for  the 
FWS  to  set  ballistics  standards  for 
candidate  shot  has  been  reconsidered 
and  a  determination  made  that  the 
existing  ammunition  industry  standards 
and  market  forces  are  sufficient  to 
regulate  ballistic  acceptability  of 
candidate  shot  types. 

Comment  Numerous  wording  changes 
were  recommended  by  the  State  Natural 
History  Survey  of  Illinois  and  by  the 
National  Wildlife  Federation.  These 
changes  were  to  clarify  meaning  or 
improve  the  instructions  in  various 
ways. 

FWS  response:  Many  of  these 
wording  changes  have  been 
incorporated  into  this  final  rule. 

Economic  Assessment 

In  accordance  with  Executive  Order 
12291,  it  has  been  determined  that  this 
rule  is  not  a  major  rule.  Since  no 
application  has  been  received  since 
1978,  and  few  cyjplications  are  likely  to 
occur  in  the  future,  it  is  unlikely  that  the 
current  regulations  or  this  proposed 
revision  will  have  any  economic  effect 
on  small  entities.  Therefore,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  it 
was  determined  that  this  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  analysis  relating  to  these 
decisions,  the  "Determination  of  Effects 
of  Proposed  Revision  of  Nontoxic  Shot 
Approval  Procedures,"  can  be  obtained 
from  the  U.S.  Fish  and  Wildlife  Service 
(MEMO),  Washington,  DC  20240. 

Paperwork  Reduction  Act 

This  final  rule  will  result  in  the 
collection  of  information  from,  or  place 
recordkeeping  on,  the  public.  The 


information  collection  requirements 
contained  in  S  20.134  (nontoxic  shot 
approval  procedures)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  M  U.S.C.  3501  et  seq. 
and  assigned  clearance  number 
1018.0067.  1 

Authorship  ' 

The  primary  author  of  this  final  rule  is 
Keith  A.  Morehouse,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  Rollin  D.  Sparrowe,  Chief. 

List  of  Subjects  in  SO  CFR  Part  20 

Exports,  Himting,  Imports, 
Transportation,  Wildlife. 

PART20-(AMEN0ED] 

In  light  of  the  foregoing,  50  CFR  Part 
20  is  amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act.  sec. 
3.  Pub.  L.  85-186,  40  Stat.  755  [16  U.S.C.  701- 
708h)  sec.  3(h),  Pub.  L.  95-616.  92  Stat.  3112 
(16  U.S.C.  712);  Alaska  Game  Act  of  1925, 43 
Stat.  739,  as  amended.  54  Stat,  lloa-04,  unless 
othenvise  noted. 

2.  Section  20.134  is  revised  to  read  as 
follows:  I 

§20.134    Nontoxic  ehot 

(a)  Approval.  (1)  The  information 
collection  requirements  contained  in 
§  20.134  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seg.  and  assigned 
clearance  number  1D18-0067.  The 
information  is  bein|  collected  to  provide 
a  basis  for  which  thie  Director,  Fish  and 
Wildlife  Service,  can  conduct  a 
methodical  an  objective  review  to 
approve/disapprove  nontoxic  shot 
status  sought  by  an  appUcant.  The 
information  will  be  used  for  toxicity 
assessment  of  candidate  shot  submitted 
for  approval  by  applicant.  Response  is 
required  to  obtain  a  benefit. 

(2)  The  Director,  U.S.  Fish  and 
Wildlife  Service,  shall  determine  that  a 
specific  type  of  shot  material  is 
acceptable  for  the  purposes  of  50  CFR 
20.21[j),  if  after  a  review  of  applications 
and  supporting  data  submitted  in 
accordance  with  this  section,  together 
with  all  other  relevant  evidence, 
including  public  comment,  it  is 
concluded  that  the  ipent  shot  material 
does  not  impose  a  significant  danger  to 
migratory  birds  €uid  other  wildlife  or 
their  habitats. 

(b)  Application  aad  review.  (1)  All 
applications  under  this  section  shall  be 
submitted  to  the  Director  and  shall 
include: 

(i)  A  minimum  of  25  pounds  of  the 
candidate  shot  in  sise  equivalent  to  #4. 
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(ii]  A  description  of  the  chemical 
composition  of  the  candidate  shot  and  a 
statement  of  the  expected  composition 
variability  during  large-scale  production. 

(iii)  The  applicant's  assessment  of  the 
potential  toxicity  of  the  candidate  shot 
to  migratory  birds  and  other  wildlife 
species  as  compared  to  lead  shot  and 
steel  shot. 

(iv)  The  applicant's  assessment  of  the 
environmental  fate  of  the  candidate  shot 
when  spent  and  of  any  human  health  or 
safety  issues  that  may  be  of  concern. 

(2)  If  the  Director  concludes,  on  the 
basis  of  the  technical  and  scientiHc  data 
contained  in  the  applicant's  submission, 
that  this  candidate  shot  is  worthy  of 
further  testing,  the  applicant  is  noticed 
to  submit  a  plan  for  conducting  initial 
screening  evaluations  as  outlined  in 
paragraph  (c)  of  this  section.  The 
Director  shall  specify  what  portion  of 
paragraph  (c)(1)  should  be  conducted 
and  any  modifications  to  the  procedures 
that  might  be  necessary.  The  Director 
will  then  announce  in  the  Federal 
Register  that  a  candidate  material  that 
shows  promise  has  been  identified  and 
further  testing  will  be  considered  when 
the  developer  submits  a  satisfactory 
initial  screening  plan.  This 
announcement  will  include  a  description 
of  the  chemical  composition  of  the 
candidate  shot. 

(3)  The  initial  screening  plan 
submitted  by  the  applicant  will  be 
reviewed  by  the  Director.  The  Director 
may  decline  to  approve  the  plan,  or  any 
part  of  it,  if  deficient  in  any  manner  with 
regard  to  timing,  format,  or  content 
requirements  that  he  has  placed  upon  it. 
The  Director,  or  authorized 
representative,  may  inspect  laboratory 
facilities  to  be  used. 

(4)  Initial  screening  tests,  as  described 
in  paragraph  (c)(1)  of  this  section,  will 

hen  be  conducted,  analyzed,  and 
reported  by  the  applicant  to  the 
Director. 

(5)  The  Director  will  then  review 
results,  analytical  procedures,  and 
conclusions  from  screening  tests.  Within 
30  days  of  receipt  of  the  report,  the 
Director  will  conditionally  approve  or 
unconditionally  reject  the  candidate 
material  and  provide  written 
explanation  for  these  decisions. 

(6)  If  the  Director  conditionally 
approves  the  candidate  material,  the 
applicant  will  be  advised  of  the  second 
phase  of  tests,  as  described  in 
paragraph  (c)(2)  of  this  section.  The 
applicant  will  be  advised  to  develop  and 
submit  a  plan  for  conducting  a  30-day 
dosing  test  using  mallards  on  a  diet  of 
commercial  available  duck  food 
(paragraph  (c)(2)  of  this  section;  Toxicity 
Test  1). 


(7)  The  plan  for  conducting  the  30-day 
dosing  test  (Toxicity  Text  1)  on  a  diet  of 
commercially  available  duck  food  will 
be  submitted  to  the  Director  for  review 
and  approval.  The  Director,  or 
authorized  representative,  will  then 
inspect  the  test  facilities  and  review  the 
test  procedures. 

(8)  Toxicity  Test  1,  if  approved,  is  then 
conducted,  analyzed,  and  reported  by 
the  applicant  to  the  Director. 

(9)  "The  Director  reviews  the  results 
and  within  30  days  will  conditionally 
approve  or  unconditionally  reject  the 
candidate  material  and  provide  written 
explanation  for  these  decisions.  If 
conditionally  approved,  guidance  for 
further  testing  is  provided  the  applicant. 

(10)  This  process  of  requesting  a  plan, 
reviewing  the  plan,  accepting  or 
rejecting  the  plfm,  conducting  tests, 
analyzing  results,  reporting  results  to  the 
Director,  followed  by  a  decision  by  the 
Director  to  continue  or  terminate  testing, 
with  written  explanation  for  the 
rationale,  may  be  repeated  as  Tests  2 
and  3  (described  in  paragraph  (c)(2)  of 
this  section)  are  performed.  Following 
satisfactory  completion  of  Tests  1,  2, 
and  3,  or  their  equivalent,  and 
publication  of  a  stmmiary  of  results  in 
the  Federal  Register  for  public  comment, 
the  candidate  material  is  concomitanUy 
proposed  for  inclusion  in  50  CFR  20.21(j). 

(11)  For  the  purposes  of  §  20.134,  the 
terms  significant  and  significantly  refer 
to  a  (P^O.05)  finding  of  significance. 

(c)  Outline  of  procedures  for  testing — 
(1)  Initial  screening  tests.  These  tests 
will  be  performed  on  the  candidate  shot 
if  the  inital  submission  of  information 
required  imder  paragraphs  (b)(l)(i) 
through  (v)  of  this  section  by  the 
applicant  indicates  that  it  qualifies  for 
further  testing.  The  Director  will  provide 
instructions  to  the  applicant  concerning 
the  conduct  of  the  following  tests. 

(i)  The  candidate  shot  will  be 
chemically  analyzed  by  the  Service  or 
an  independent  laboratory  and  the 
results  will  be  compared  to  the 
applicant's  descriptions  of  shot 
composition  and  composition 
variabiUty. 

(ii)  The  candidate  shot  will  be  run 
thorugh  a  standardized  test  in  vitro  (see 
below)  that  will  assess  its  erosion,  in  an 
environment  simulating  in  vivo 
conditions  of  a  waterfowl  gizzard,  and 
any  release  of  components  into  a  liquid 
medium.  Erosion  characteristics  will  be 
compared  to  those  of  lead  shot  and  steel 
shot  of  comparable  size. 

Standardized  Test  for  Erosion  Rate 

Reference:  Kimball,  W.H.,  and  Munir,  Z.A. 
1971.  The  corrosion  of  lead  shot  in  a 
simulated  waterfowl  gizzard. ).  Wildl.  Mgmt. 
35(2):3eO-^65. 


Materiab 

Atomic  absorption  spectrophotometer. 
Drilled  aluminum  block  to  support  test  tubes. 
Themiostatically  controlled  stirring  hot  plate. 
Small  teflon  coated  magnets. 
Hydrochloric  acid  (pH  2.0)  and  pepsin. 
Capped  test  tubes. 
Lead,  steel,  and  candidate  shot. 

Procedures 

Hydrochloric  acid  and  pepsin  are  added  to 
each  capped  test  tube  at  a  volume  and 
concentration  that  will  erode  a  single  #4  lead 
shot  at  a  rate  of  S  mg/day.  Three  test  tubes, 
each  containing  either  lead  shot  steet  shot 
or  candidate  shot  are  placed  in  the  aluminum 
block  on  the  stirring  hot  plate.  A  teflon 
coated  magnet  is  added  to  each  test  tube  and 
the  hot  plate  is  set  at  42*C  and  500  rpm. 
Erosion  of  shot  wiU  be  determined  on  a  daily 
basis  for  14  consecutive  days  by  weighing  the 
shot  and  analyzing  the  digestion  solution 
with  an  atomic  absorption 
spectrophotometer.  The  14-day  procedure 
will  l>e  replicated  five  times. 

Analysis 

Erosion  rates  of  the  three  types  of  shot  will 
be  compared  by  appropriate  analysis  of 
variance  and  regression  procedures.  The 
statistical  analysis  will  determine  whether 
the  rate  of  erosion  of  the  candidate  shot  is 
significantly  greater  or  less  than  that  of  lead 
and  steel.  This  determination  is  important  to 
any  subsequent  toxicity  testing. 

(2)  Toxicity  tests.  The  three  tests 
described  in  this  section  represent  an 
evaluation  of  three  major  categories  of 
toxic  effects:  short-term  periodic 
exposure;  chronic  exposure  under 
adverse  environmental  conditions;  and 
chronic  exposure  impact  on 
reproduction.  The  detail  of  the 
experimental  procedure  can  be 
modified,  if  necessary,  to  address  the 
specific  composition  and  erosion 
characteristics  of  the  candidate  shot. 
The  inclusion  of  lead  shot  and  steel  shot 
control  groups  is  considered  necessary 
for  dealing  with  the  experimental 
variability  associated  with  tests  being 
performed  by  different  laboratories 
under  a  variety  of  conditions  beyond 
control  of  the  experimental  protocol. 
Statistical  analyses  will  be  performed 
on  all  data  from  each  test.  Toxicity  tests 
1-3  are  designed  for  testing  the  effects  of 
metal  or  metalloid  shot.  If  the  candidate 
is  not  metal  or  metalloid,  other  testing 
procedures  will  have  to  be  developed  to 
evaluate  the  effects  of  the  components 
of  the  candidate  shot.  In  every  case,  the 
test  animals  will  be  exposed  to  the 
candidate  material: 

(i)  Both  acutely  and  chronically: 

(ii)  Both  stressed  and  non-stressed  by 
diet  and  temperature;  and 

(iii)  With  comparisons  made  to  lead 
and  steel  shot  regarding  mortality  and 
sublethal  effects. 


I 


I 
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When  special  consideration  is  given  to 
potential  impacts  on  species  other  than 
migratory  birds  and  to  the 
environmental  fate  of  nonmetal  or 
nonmetalloid  candidate  shot,  further 
testing  beyond  that  outlined  in  this 
paragraph  (c)  might  be  required. 

Test  1  (Short-term.  30-day  toxicity  test 
using  a  commercially  available  duck  food). 


100  male  and  100  female  hand^reared 
mallards  approximately  8  to  8  months  old. 

These  maUaidt  must  have  phmia^  and  body 
confonnation  that  rBaemble  wild  mallards. 

200  elevated,  outdoor  l^netsr  square  pens  of 
vinyl-co«led  wir«  e<}uipped  with  food 
containers  and  waterert. 

Laboratory  equipped  to  perform  fluoroscopy, 
required  Uood  and  tissue  assays,  tissue 
metal  analyses,  and  necropues. 

Commercial  duck  food. 

Lead,  steel,  and  caodidate  shot 

Procedures 

Mallards  will  be  housed  individually  in 
outdoor  pens  and  given  ad  libitum  access  to 
food  and  water.  After  3  weeks,  they  will  be 
randomly  assigned  to  10  groups  (10  males 
and  10  females/group)  and  sham-dosed 
(control)  or  dosed  with  two,  four,  or  eight 
pellets  of  lead,  steel  or  the  candidate  shot. 
Birds  will  be  fluerascoped  1  week  after 
dosage  to  check  for  shot  retention.  Birds  will 
be  observed  daily  for  signs  of  intoxication 
and  mortality  over  a  30-day  period.  Body 
weight  «iriU  be  determined  at  the  time  of 
dosing,  and  at  days  15  and  30  of  the  test 

On  days  a  3. 9, 15  and  30,  blood  will  be 
collected  by  venipuncture  for  determination 
of  hematocrit,  hemoglobin  concentration,  red 
blood  cell  delta-aminolevulinic  acid 
dehydratase,  and  zinc  protoporphyrin 
concentration.  All  survivors  will  be  sacriflced 
on  day  30,  and  Kver  delta-aminolevulinic  acid 
dehydratase,  and  total  and  protein  bound 
glutathione  concentration  will  be  determined. 
The  liver  and  other  opproprsats  organs  will 
be  removed  from  the  sacrificed  birds  and 
from  other  birds  dying  prior  to  sacrifice  on 
day  30.  The  organs  will  be  analyzed  for  lead 
and  other  metals  contained  in  the  steel  and 
candidate  shot.  All  birds  dying  prior  to 
sacrifice  will  be  necropsied  to  determine 
pathological  conditions  associated  with 
death. 

Analysis 

Mortality  among  the  specified  groups  will 
be  analyzed  with  appropriate  chi-squate 
statistical  procedures.  Any  effects  on  the 
previously  mentioned  physiological 
parameters  caused  by  the  candidate  shot 
must  be  significantly  less  than  those  caused 
by  lead  shot  and  must  not  be  significantly 
greater  than  those  caused  by  steel  shot. 
Physiological  data  and  tissue  residue  data 
will  be  analyzed  by  analysis  of  variance  or 
other  appropriate  statistical  procedures  to 
include  the  factors  of  shot  type,  dose,  and 
sex.  Comparisons  between  sacrificed  birds 
and  birds  dying  before  sacrifice  will  be  made 
whenever  sample  sizes  are  adequate  for  a 
meaningful  comparison.  The  applicant  will 
ensure  that  copies  of  all  the  raw  data  and 


statistical  analyses  accompany  the  report  of 
this  test  when  it  is  sent  to  the  Director. 

Test  2  (Chronic,  14-week  toxicity  test  in 
cold  weather  using  a  nutritionally-deficient 
diet).  This  test  will  be  conducted  at  a  location 
where  the  mean  monthly  temperature  during 
December,  Jantiary,  and  February  is  between 
30*  and  40*F. 

Materials 

56  male  and  56  female  hand-reared  mallards 
approximately  5  to  8  months  old.  The 
mallards  must  have  plumage  and  body 
conformation  that  resemble  wild  mallards. 

112  elevated,  outdoor  1-meter  square  pens  of 
vinyl/coated  wire  equipped  with  food 
containers  and  waterers. 

Laboratory  equipped  to  perform  fluoroscopy, 
and  required  blood  and  tissue  assays, 
tissue  metal  analysis,  and  necropsies. 

Whole  kernel  com. 

Lead,  steel,  and  candidate  shot. 


villoe 


Procedures 

Mallards  will  be  individually  assigned  to 
outdoor,  1-meter  square  pens  of  vinyl-coated 
wire  during  the  first  week  of  December  and 
acclimated  to  ao  ad  libitum  diet  of  whole 
kernel  com  for  2  weeks.  Birds  will  be 
randomly  assigned  to  seven  groups  (8  males 
and  8  females/group)  and  sham-dosed 
(control)  or  dosed  with  one  or  four  #4  pellets 
of  lead,  steel,  or  the  candidate  shot. 

Birds  will  be  weighed  and  fluoroscoped 
weekly.  All  recovered  shot  will  be  weighed  to 
measure  erosioa  Blood  parameters 
determined  in  Test  1  will  be  measured  again 
in  this  test  using  blood  samples  drawn  at  the 
initiation  of  dosage,  24  hours  after  dosage, 
and  at  the  end  of  weeks  1,  2. 4,  8  and  14.  At 
the  end  of  84  days,  all  survivors  will  be 
sacrificed.  The  liver  and  other  appropriate 
organs  will  be  removed  from  the  sacrificed 
birds  and  birds  dying  prior  to  sacrifice  on  day 
84.  The  organs  will  be  analyzed  for  lead  and 
other  metals  contained  in  the  steel  and 
candidate  shot.  All  birds  dying  prior  to 
sacrifice  will  be  necropsied  to  determine 
pathological  conditions  associated  with 
death. 

Analysis  I 

•     Mortality  among  the  specified  groups  will 
be  analyzed  with  appropriate  chi-square 
statistical  procedures.  Any  effects  on  the 
previously  mentioned  physiological 
parameters  caused  by  the  candidate  shot 
must  be  significantly  less  than  those  caused 
by  lead  shot  and  must  not  be  significantly 
greater  than  those  caused  by  steel  shot. 
Physiological  data  and  tissue  residues  will  be 
analyzed  by  analysis  of  variance  or 
appropriate  statistical  procedures  to  include 
the  factors  of  shet  type,  dose,  and  sex. 
Comparisons  between  sacrificed  birds  and 
birds  dying  befose  sacrifice  %nll  be  made 
whenever  sample  sizes  are  adequate  for  a 
meaningful  comparison.  The  applicant  will 
ensure  that  copies  of  all  the  raw  data  and 
statistical  analyses  accompany  the  report  of 
this  test  when  it  Is  sent  to  the  Director. 

Test  3  (Chronic  dosage  study  that  includes 
reproductive  assessment  using  a 
commercially  available  duck  food  diet). 


Materials 

200  male  and  2I»  female  hand-reared 
mallards  that  have  not  been  through  a 
reproductive  season.  These  mallards  must 
have  plumage  and  body  conformation  that 
resemble  wild  mallards. 

Pens  capable  of  holding  5-10  ducks  each. 

200  elevated,  outdoor  pens  at  least  1-meter 
square,  covered  with  vinly-coated  wire, 
and  equipped  with  feeders,  waterers  and 
nest  boxes. 

Laboratory  equipped  to  perform  fluoroscopy 
and  required  blood  assays. 

Commercial  duck  food  (developer  pellets, 
breeder  pellets,  and  starter  mash). 

Lead,  steel  and  candidate  shot 

Procedures 

Mallards  will  be  randomly  assigned  to  10 
groups  (20  males  and  20  females/group)  in 
January  and  held  in  same-sex  groups  of  5-10 
individuals  until  mid-February.  The  mallards 
will  then  be  random^  paired,  within  each 
group,  and  moved  to  outdoor  pens  (one  pair 
per  pen).  Ducks  wrill  be  provided  with  an  ad 
libitum  diet  of  comuKrcial  developer  pellets 
until  initiation  of  laying,  when  the  pairs  will 
be  switched  to  breeder  pellets.  Ducks  will  be 
sham-dosed  (controls)  or  dosed  with  three  #4 
pellets  of  lead,  steel  or  candidate  shot 
Dosing  wiU  occur  using  three  different  dusing 
schedules:  (1)  In  January:  2  weeks  after 
initiation  of  the  study;  (2)  at  the  initiation  of 
laying;  and  (3)  at  both  times  designated  in  (1) 
and  (2).  The  single  control  group  will  be 
sham-dosed  at  both  times. 

Birds  will  be  fluoroscoped  1  week  after 
dosage  to  check  shot  retention,  and  weighed 
every  2  weeks.  Blood  parameters  determined 
in  Tests  1  and  2  will  be  measured  again  in 
this  test  using  blood  samples  drawn  at 
initiation  of  ^e  study,  at  time  of  dosing,  at 
initiation  of  incubation,  and  at  sacrifice.  All 
birds  will  be  sacrificed  when  reaching  7  days 
of  age. 

Clutches  will  be  candled  to  determine 
fertiUty  of  the  eggs.  Nests  will  be  checked 
daily  to  determine  the  fate  of  eggs  and 
ducklings.  Ducklings  »vill  be  provided  with 
starter  mash  after  hatching. 

Analysis 

Any  mortaUty,  reproductive  inhibition,  or 
effects  on  the  previously  mentioned 
physiological  parameters  must  be 
significantly  less  than  those  caused  by  lead 
shot  and  must  not  be  significantly  greater 
than  those  caused  by  steel  shot  Physiological 
and  reproductive  data  wiU  be  analyzed  fay 
analysis  of  variance  or  other  appropriate 
statistical  procedures.  The  applicant  will 
ensure  that  copies  of  all  raw  data  and 
statistical  analyses  accompany  the  report  of 
this  test  when  it  is  seat  to  the  Director. 
(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  control  no.  1(^8-0067) 

Dated:  October  24, 1986. 

William  P.  Horn, 

Assistant  Secretary  far  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  86-26292  Filed  ll-ZO-W;  8:45  am] 
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50  CFR  Part  20 

Migratory  Bird  Hunting;  Criteria  and 
Scheduie  for  ImplenMnting  Nontoxic 
Shot  Zonea  for  1987-1988  and 
Subsequent  Waterfowl  Hunting 
Seasons. 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  When  consumed  by 
waterfowl,  bald  eagles  and  other 
migratory  birds,  spent  lead  shot  often 
produce  lead  poisoning  and  death.  As 
lead  poisoning  is  a  significant  annual 
mortality  factor  for  certain  species  of 
migratory  birds  that  indirectly  results 
from  sport  harvest  of  waterfowl,  the 
annual  process  of  deciding  whether, 
where,  and  how  migratory  bird  hunting 
will  be  allowed  under  the  Migratory 
Bird  Treaty  Act  must  take  into  account 
where  further  curtailment  of  shot 
deposition  is  necessary  to  protect  these 
species  from  lead  shot  exposure  and  the 
resultant  mortality.  To  eliminate  lead 
poisoning  as  a  major  mortality  factor  in 
waterfowl,  bald  eagles,  and  certain 
other  migratory  birds,  the  Fish  and 
Wildlife  Service  (FWS)  will  ban  the  use 
of  lead  shot  for  hunting  waterfowl  and 
coots  nationwide  by  the  1991-1992 
season.  This  final  rule  describes  the 
mechanism  and  schedule  by  which  the 
nationwide  ban  on  the  use  of  lead  shot 
for  hunting  waterfowl  and  coots  will  be 
implemented. 
EFFECTIVE  DATE:  December  22, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Matomic 
Building— Room  536,  Washington,  DC 
20240  (202/254-3207). 
SUPPICMENTARY  INFORMATION:  Wildlife 

biologists  and  others  have  known  at 
least  for  the  last  100  years  that  spent 
lead  shot  deposited  during  hunting  can 
cause  sickness  and  death  when  ingested 
by  waterfowl.  In  earlier  decades,  when 
waterfowl  populations  were  greater  in 
number,  this  incidental  hunting-related 
mortality  was  judged  too  insignificant  to 
warrant  measures  to  attempt  to 
eliminate  the  problem. 

Increasingly,  continental  waterfowl 
populations  have  come  under  stress 
from  destruction  and  degradation  of 
their  habitat  periodic  adverse  weather 
cycles  and  disease  on  crowded 
migration  and  wintering  habitats.  By  the 
1960's  and  1970's  it  became  obvious  to 
wildlife  managers  that  there  was  a  need 
to  find  an  alternative  to  lead  shot 
because  of  its  toxicity.  In  1976,  the 
Department  of  the  Interior  published  a 
Final  Environmental  Statement  [FES-76) 


on  the  proposed  use  of  steel  shot  for 
hunting  waterfowl  in  the  United  States. 
The  action  presented  at  that  time  sought 
to  limit  further  deposition  of  lead  shot  in 
areas  used  by  waterfowl  in  order  to 
eliminate  lead  poisoning  from  ingested 
lead  shot  as  a  significant  mortality 
factor  among  these  birds.  This  action 
continues  to  be  implemented  10  years 
after  it  was  first  presented. 

Since  1976,  nontoxic  shot  has  been 
required  for  hunting  waterfowl  at 
numerous  locations  throughout  the 
United  States.  These  requirements  are 
now  reflected  in  both  State  and  Federal 
hunting  regulations.  In  1985,  about  30 
percent  of  the  average  aimual  waterfowl 
harvest  in  the  United  States  occurred  in 
designated  nontoxic  shot  zones  in  33 
States.  In  1986,  about  49  percent  of  the 
average  aimual  waterfowl  harvest  in  the 
United  States  will  occur  in  nontoxic  shot 
zones  in  44  States. 

The  majority  of  wildlife  managers  and 
many  hunters  understand  the  need  for 
conversion  to  a  nontoxic  shot  in  order  to 
maintain  waterfowl  populations. 
However,  there  are  those  who  believe 
that  steel  shot  (currentiy  the  only 
approved  nontoxic  shot  available]  is  not 
the  answer,  that  it  will  damage  their 
guns  and  cripple  more  waterfowl  than 
lead  shot  These  concerns  are  true  in 
part.  Shotguns  with  thin-walled  barrels 
or  barrels  made  of  soft  steel  should  not 
be  used  for  firing  steel  loads.  However, 
modem  shotguns  available  from  the 
major  American  arms  manufacturers 
and  others  are  safe  for  use  with  steel 
shot  Numerous  tests  relating  to 
crippling  loss  with  steel  shot  have 
produced  results  as  varied  as  their 
individual  objectives.  There  is  no  clear 
evidence  that  a  greater  crippling  loss 
results  from  use  of  steel  shot. 

Criticism  about  the  need  to  convert  to 
nontoxic  shot  also  centers  on  the  lack  of 
hunter-observed,  lead  poisoning 
mortality.  This  results  irom  the  fact  that 
most  lead  poisoning  occurs  after  the 
himting  season  when  waterfowl  can 
feed  undisturbed  on  hunted  areas  where 
shot  has  been  deposited  recently  and 
the  fact  that  lead  poisoning  is  a  slow, 
debilitating  disease  that  makes  its 
victims  susceptible  to  predation  or  other 
diseases.  When  encountered,  these  birds 
are  often  mistcdcen  for  cripples. 
Although  these  factors  make  it  difficult 
to  provide  absolute  numbers  of  lead 
poisoned  birds,  it  is  known  that 
signficant  losses  are  occurring  annually 
across  the  nation,  and  they  are 
controllable  as  an  acceptable  nontoxic 
substitute  for  lead  shot  is  available. 

In  making  the  annual  decision 
whether,  where,  and  how  migratory  bird 
himting  will  be  allowed  under  the  terms 
of  the  Migratory  Bird  Treaty  Act,  as 


amended  (16  U.S.C.  703  et  seq.;  40  Stat. 
755),  the  Siecretary  of  the  Interior  is 
required  to  determine  the  capability  of 
waterfowl  and  other  migratory  bird 
resources  to  sustain  a  sport  harvest 
throughout  the  various  portions  of  their 
range.  The  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531-1543; 
87  Stat  884)  requires  Federal  agencies  to 
conserve  endangered  species  and  avoid 
jeopardizing  their  continued  existence; 
the  Secretary  must  consider  where  it  is 
necessary  to  require  nontoxic  shot  in 
order  to  reduce  exposure  of  bald  eagles 
to  lead  shot  in  their  waterfowl  prey.  If  a 
determination  is  made  that  the  use  of 
lead  shot  must  be  avoided  for  the 
migratory  bird  hunting  to  remain  in 
compliance  with  the  requirements  of 
these  statutes,  the  Secretary  must 
implement  a  program  that  meets  those 
requirements. 

As  previously  stated,  the  FWS  has 
implemented  a  nontoxic  shot  program 
since  1976  to  alleviate  the  lead 
poisoning  problem  in  waterfowl.  Only  in 
the  past  few  years,  since  FES-76  was 
completed,  has  it  become  apparent  that 
lead  poisoning  fit>m  waterfowl  hunting 
is  manifesting  itself  in  the  endangered 
and  threatened  bald  eagle  populations 
of  the  United  States.  To  date,  125  bald 
eagles  have  been  diagnosed  by  the 
FWS'  National  Wildlife  Health  Center 
as  dying  bom  lead  poisoning;  the  major 
source  of  this  lead  exposure  is  believed 
to  be  lead  pellets  embedded  in  or 
ingested  by  hunter-crippled  or  -killed 
waterfowl.  Accordingly,  the  FWS  has 
completed  a  Final  Supplemental 
Environmental  Impact  Statement  (SEIS) 
on  the  use  of  lead  shot  for  hunting 
migratory  birds  in  the  United  States,  in 
which  a  complete  review  and  analysis 
of  the  lead  poisoning  problem  in 
migratory  birds  is  made.  Evidence  is 
presented  in  the  Final  SEIS  that  lead 
poisoning  among  waterfowl  and  bald 
eagles  is  of  sufficient  magnitude  that  a 
program  to  ban  the  use  of  lead  shot  for 
waterfowl  and  coot  hunting  nationwide 
is  necessary  for  the  Secretary  to  comply 
with  statutory  requirements. 

Information  detailing  the  developing 
of  the  Final  SEIS  strategy  to  eliminate 
lead  toxicity  as  a  major  mortality  factor 
in  waterfowl  and  coots  appears  in  the 
preamble  to  the  proposed  rule  for  this 
final  rule  published  in  the  Federal 
Register  on  Friday,  June  27, 1986  (51  FR 
23444).  Information  on  the  justification 
for  selecting  this  strategy  (Alternative 
VIIs)  has  also  been  set  out  in  the  Final 
SEIS;  the  )une  27, 1986,  Federal  Register 
proposed  rule  for  this  final  rule;  and  in 
the  Record  of  Decision  (ROD) 
confirming  selection  of  the  preferred 
alternative  and  published  in  the  Federal 


Registw  on  August  2a  1988  (51  FR 
29873).  In  compGaoce  wth  40  CFR 
1505.2.  the  ROD  was  signed  by  the 
Director.  FWS.  and  the  Aasiatant 
Secretary  for  Fish  and  WUdlife  and 
Parka,  Department  of  the  Intenor.  on 
August  11, 1986. 

This  rule  wHl  fully  implement  the 
preferred  alternative  of  the  Final  SEIS 
by  setting  criteria  and  a  schedule  for 
establishlDg  nontoxic  shot  zones  for  the 
1987-1988  waterfowl  hunting  season  and 
beyond,  culminating  in  a  nationwide 
ban  on  the  use  of  lead  shot  by  the  1991- 
1992  hunting  season.  The  decision 
criteria  noted  in  the  amendatory 
language  of  this  rule  (recommended  to 
the  FWS  by  comments  of  the 
International  Association  of  Fish  and 
Wildlife  Agencies)  are  similar  to  those 
published  at  50  FR  30849  and  are 
discussed  also  in  the  Final  SEIS.  The 
current  FWS  strategy,  utilizing  criteria 
for  identifying  areas  necessary  for  bald 
eagle  and  waterfowl  protection,  is  an 
integral  part  of  this  alternative  and  will 
apply  for  the  1986-1987  waterfowl 
hunting  season  (see  51  FR  31429). 

Since  1978.  the  FWS  has  not  been  able 
to  implement  or  enforce  nontoxic  shot 
zones  in  a  State  without  approval  of  the 
appropriate  State  authorities.  This 
restriction  on  use  of  funds  by  the  FWS 
has  been  contained  in  the  Interior 
Department  Appropriations  Act  each 
year  since  1978  (Pub.  L  98-473.  Section 
305).  As  a  consequence  of  this 
restriction  the  FWS  can  only  implement 
and  enforce  nontoxic  shot  zones  for 
waterfowl  and  coot  hunting  with  the 
approval  of  State  authorities.  If  States 
do  not  approve  nontoxic  shot  zones 
when  current  FWS  guidelines  and 
criteria  indicate  that  such  zones  are 
necessary  to  protect  migratory  birds,  the 
FWS  will  not  open  the  areas  to 
waterfowl  and  coot  hunting.  This  action 
is  talcen  pursuant  to  the  FWS' 
responsibilities  under  the  Migratory  Bird 
Treaty  Act  and.  in  the  case  of  zones 
proposed  for  bald  eagle  protectioa  the 
Endangered  Species  Act,  and  the  Bald 
and  Golden  Eagle  Protection  Act  of  194a 
as  amended  (16  U.S.C.  668-668d;  54  Stat. 
250). 

Summary  of  Comments  oo  th*  Proposed 
Rule  "^^ 

Over  175  comments  on  the  proposed 
rule  have  been  received:  only  46  were 
received  prior  to  comment  period 
closure.  Of  those  received  subsequent  to 
comment  period  closure,  virtually  all 
support  FWS  action  to  ban  the  use  of 
lead  shot  nationwide  by  1991-1992  for 
hunting  waterfowl  and  coots.  All  letters 
have  been  reviewed  for  relevancy  to  this 
particular  proposal  and  substantive 


comments  are  addressed  in  this  final 
rule,  or  elsewhere  as  noted. 

Of  the  46  comments  received  during 
the  comment  period.  17  are  from  State 
fish  and  game  organizations  and  the 
remainder  are  from  national.  State,  or 
local  conservation/ wildlife 
organizations,  a  Member  of  Congress,  a 
waterfowl  hunting  group,  a  Flyway 
Council,  and  private  individuals.  States 
providing  comments  are  AZ.  CA.  DE.  FL. 
GA.  IL,  MD,  ME,  MI.  MO.  NE.  NH.  NJ. 
RI.  TX.  VT,  and  WI.  One  copy  of  a  letter 
to  "State  and  Federal  Fish  and  Wildlife 
Administrators"  ui^ging  observance  of 
the  zone  conversion  sdiedule  in 
Appendix  N  of  the  Final  SEIS  was 
received  from  the  Federal  Arms 
Corporation.  Overall,  20  letters  were  in 
general  support  of  the  proposed  rule,  22 
generally  against,  2  had  no  stated  or 
obvious  position,  and  2  supported  a 
nationwide  lead  to  steel  shot  conversion 
but  not  as  proposed  by  the  FWS.  Of  the 
States  responding,  11  supported  the 
proposal  3  States  apposed  the  proposal, 
2  States  had  no  staled  position  for  or 
against  and  1  State  supported  a 
conversion  but  not  as  proposed  by  the 
FWS  in  this  rule.  The  comments  noted 
below  are  represented  in  approximately 
15-20  of  the  46  letters,  but  not  all  cite 
each  and  every  issue.  These  comments 
are  not  responded  to  in  this  final  rule  as 
they  are  similar,  if  not  identical,  to 
comments  received  from  the  general 
public  on  the  proposed  rule  titled 
"Zones  in  which  lead  shot  will  be 
prohibited  for  waterfowl  and  coot 
hunting  in  the  1986-5987  hunting 
season"  of  January  0. 1986  (51  FR  409) 
and  were  responded  to  as  a  preliminary 
final  rule  in  Appendix  O  of  the  Final 
SEIS  on  the  use  of  lead  shot  for  hunting 
migratory  birds  in  the  United  States 
completed  in  June  of  1986  and 
aimoonced  in  the  Federal  Register  on 
June  27, 1966  (51  FR  23443)  and  July  11, 
1966  (51  FR  25249).  This  preKminary 
final  rule  (Appendix  O),  with  comments 
and  responses,  was  published  eis  a  final 
rule  on  September  3. 1986  (51  FR  31429). 
Further,  most  of  the  Bubjects  listed  are 
treated  in  the  Final  SEIS  and  referenced 
accordingly  so  that  the  reader  may 
obtain  and  review  scientific  studies 
upon  which  this  final  rule  action  is 
taken.  The  list  of  issues  (with  the 
September  3, 1986  (51  FR  31429)  1986- 
1987  nontoxic  shot  zone  rule  Issue  and/ 
or  SEIS  reference)  is  as  follows: 

•  Arguments  against  the  lead  shot- 
lead  poisoning  connection  in  waterfowl 
and  bald  eagles,  including  situations 
involving  shooting  over  fields  and  over 
deep  water,  observers  noting  absence  of 
carcasses,  perceived  documentation 
deficiencies,  etc.  (see,  for  example. 


Issues  1,  2.  7,  and  8  and  Chapter  UI  of 
the  SEIS); 

•  Relative  merits  of  tiie  "hotspots" 
approach  vs.  the  curre«t  pfaaae^in 
strategy  (see,  for  exaii4>le.  Issue  5  and 
Chapters  II  and  IV  of  tie  SEIS); 

•  Crippling  and  shooting  performance 
of  lead  vs.  steel  shot  (see,  for  example. 
Issue  12  and  Chapter  IH,  page  86,  of  the 
SEIS): 

•  Cost  of  steel  vs.  lead  shot  and 
availability  of  steel  shot  (see,  for 
example.  Issue  14  and  Chapter  III,  page 
90,  of  the  SEIS); 

•  Compatibility  of  steel  shot  with 
weapons  and  safety  (see,  for  example. 
Issue  13  and  Chapter  IV,  pages  11-15  of 
the  SEIS): 

•  Feasibility  of  implamenting  a 
nationwide  ban  earher  than  the  1991- 
1992  hunting  season  (see,  specifically, 
page  S-3  and  Chapter  IV  of  the  SEIS); 

•  General  allegations  of  arbitrariness 
in  FWS'  actions  to  eliminate  lead 
poisoning  as  a  morteUty  factor  in 
waterfowl  and  coot  (see,  for  example. 
Issue  3); 

•  Enforcement  concerns  (see.  Chapter 
rv,  page  57.  of  the  SEIS); 

•  Proposed  adoption  of  alternatives 
which  were  discussed  in  die  SEIS  (see. 
page  S-3  and  Chapter  IV  of  the  SEIS); 

•  Proposal  that  the  FWS  should 
redouble  efforts  to  find  a  suitable 
nontoxic  alternative  to  lead  (see.  fw 
exampte.  Issue  14  and  Chapter  ni.  page 
90.  of  the  SEIS):  and 

•  An  argument  that  the  FWS,  through 
this  and  other  actions  esteblishing 
nontoxic  (steel)  shot  zcHtea.  is  violating 
the  Stevens  amendment  to  the  Interior 
Department  Annual  Appropriations  Act 
(see,  for  example.  Issue  22). 

Other,  specific  issues  raiaed  by 
commentors  and  not  previoBsly  publicly 
aitalyxed  by  the  Service  are  reloaded 
to  as  follows: 

Responses  to  General  Cemments  on  the 
PioposBO  Rme 

Issue  1:  The  National  Wildlife 
Federation  (NWF)  commented  that  the 
FWS  should  promulgate  a  single,  final 
steel  shot  regulation  (zones)  for  all  yeacs 
for  the  reasons  that:  (a)  tt  will  help 
assure  adequate  ammunition 
inventories;  (b)  it  will  assist  the 
interpretetion  and  education  (I&E) 
efforts  of  the  States;  (c)  it  will  be  an 
affirmative  action  that  will  reinforce 
public  confidence  in  the  FWS'  intent  to 
phase  out  lead  shot  by  1991-02;  and  (dj 
"up  to  the  minute  biological  factors"  are 
not  considered  in  establishing  steel  shot 
zones. 

Response:  The  FWS  believes  that  it 
would  be  neither  appropriate  nor  time 
effective  to  attempt  to  promulgate  one 
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rule  that  coven  all  zones  for  all  hunting 
years  through  the  nationwide  ban  year 
of  1991-1992.  '"Up  to  the  minute 
biological  factors"  may  not  be  a 
prominent  part  of  the  strategy  to 
estabUsh  nontoxic  shot  zones;  however, 
it  is  quite  likely  that  the  zone 
establishment  process  leading  to  a 
nationwide  ban  will  be  a  dynamic  one. 
It  is  anticipated  that  the  acceleration 
and  deferral  provisions  of  this  final  rule, 
especially  the  former,  will  create  some 
State-by-State  deAnation  from  the 
proposed  schedule  published  in 
Appendix  N  of  the  SEIS.  Acceleration 
and/or  deferral  within  the  schedule 
would  necessitate  amending  the  NWPs 
suggested  single,  total  phase-in 
encompassing  rule  on  an  annual  basis, 
in  effect  requiting  unnecessary  and 
burdensome  replication  of  State  and 
Federal  effotte.  Further,  the  Stevens 
amendment  to  the  Department's  annual 
appropriations  act,  that  requires  State 
concurrence  on  implementation  and 
enforcement  on  an  annual  basis,  would 
be  in  conflict  with  such  an  action.  Too, 
there  may  yet  be  future  Congressional 
repeal  or  other  modificaticm  of  the 
Stevens  Amendmmt  to  the  Interior 
Department  Aimual  Appropriations  Act 
that  would  impact  this  rulemaking 
process. 

The  FWS  believes  that  there  is 
adequate  advance  notice  within 
Appendices  N  and  O  of  the  SEIS  to 
facilitate  supply  of  nontoxic  shot 
ammunition  in  1986-1987  and  in  future 
years,  and  to  allow  the  States  to  be 
effective  in  their  I&E,  programs.  There 
has  been  no  request  by  the  major 
American  ammunition  manufacturers 
for  a  single  rule  to  facilitate  their 
distribution  of  ammunition  supplies; 
their  only  concern  has  been  for  a  12-14 
month  period  over  which  to  plan  for 
yearly  distribution. 

In  light  of  this  final  rule  and  other 
rec?at  developments,  there  should 
remain  littie  doubt  what  the  intentions 
of  the  Department  and  the  FWS  are  in 
regard  to  the  elimination  of  lead  toxicity 
as  a  significant  mortality  factor  in 
certain  migratory  birds. 

Issue  2:  The  National  Rifle 
Association  of  America  and  the 
Wisconsin  Department  of  Natural 
Resources  stated  that  these  nontoxic 
shot  restrictions  should  be  placed  on 
shotshells  only  and,  thus,  allow  the  use 
of  lead  shot  by  muzzleloading  waterfowl 
and  coot  hunters. 

Response:  The  FWS  believes  that  a 
"fairness"  principle  should  be  a  primary 
consideration;  lead  shot  from 
muzzleloading  contributes  to  the  lead 
poisoning  problem.  Thus,  the  FWS  will 
require  all  waterfowlsrs  using  firearms 
to  use  nontoxic  shot  in  established 


nontoxic  shot  zones.  Further,  the  FWS 
believes  that  it  is  unnecessary  to  make 
this  exemption  given  what  is  known 
about  pressures  that  are  generated  by 
muzzleloading  weapons.  However,  as 
with  those  using  shotshells,  it  is  likely 
not  a  good  safety  practice  to  use 
firearms  with  thin-walled  barrels.  At 
least  one  reloading  manual  provides 
data  on  steel  shot  loading  in 
muzzleloading  shotguns;  this  source 
acknowledges  that  the  data  were 
developed  using  a  barrel  that  will 
accommodate  higher  than  normal 
pressures  (i.e.,  a  pressure  barrel)  but 
that  this  use  is  a  common  practice  in 
loading  data  development. 

For  this  current  1986-1987  hunting 
year,  a  contradiction  within  the 
regulations,  those  at  50  CFR  20.108  and 
those  in  the  "taking"  section  (5  20.21). 
will  allow  muzzleloading  waterfowl 
hunters  to  use  lead  shot.  However,  the 
FWS  intends  to  resolve  this 
contradiction  in  favor  of  steel  shot  for 
1987  and  beyond  by  amending  S  20.21[J) 
in  a  separate  rulemaking. 

Issue  3:  The  Central  Hyway  Council, 
Ddaware  Department  of  Natural 
Resources  and  Environmental  Control, 
Maine  Department  of  Inland  Rsheries 
and  Wildlife,  New  Jersey  Department  of 
Environmental  Protection,  Rhode  Island 
Department  of  Envirotmtental 
Management,  Texas  Paries  and  Wildlife 
Department,  and  Vennont  Department 
of  Fish  and  Game  all  expressed  in  some 
way  concern  that  counties  were  not 
necessarily  logical  units  on  which  to 
base  nontoxic  shot  zone  establishment. 

Response:  The  FWS  agrees  that 
adhering  stricdy  to  county  boundaries 
may  confuse  w  otherwise  make  difficult 
management  and  enforcement  of 
nontoxic  shot  zones.  However, 
maintaining  the  integrity  of  the  strategy 
to  convert  in  a  systematic  and  priority 
manner  is  of  paramount  importance. 
Thus,  to  accommodate  problems  where, 
for  example,  county  boundaries  are 
indistinct  and  where  enforcement  may 
be  difficult,  a  provision  has  been  added 
in  S  20.143  that  allows  States,  at  tiieir 
prerogative,  to  extend  nontoxic  shot 
zones  into  adjacent  counties  to  complete 
logical  ecological  units,  or  for  other 
reasons.  Nonetheless,  the  minimum  unit 
that  must  be  converted,  according  to  the 
schedule,  will  be  the  county  listed  for 
that  particidar  year.  This  provision  is 
consistent  with  that  allowing 
acceleration  of  the  schedule. 

Issue  4:  The  Central  Flyway  Council, 
Maine  Department  of  biland  Fisheries 
and  Wildlife,  Michigan  Department  of 
Natural  Resources,  and  Missouri 
Department  of  Conservation  each 
expressed  a  desire  to  allow  a  State  to 
move  forward  to  conversion  on  an 


independent  schedule  or  to  maintain 
currmt  looes  as  status  quo  until  a 
statewide  conversion  date  could  be 
targeted. 

Response:  The  FWS  believes  that  the 
acceleration  option  of  this  strategy 
provides  sufficient  flexibility  needed  by 
a  State  to  develop  a  statewide 
conversion  plan  consistent  with  the 
national  plan.  For  the  purposes  of 
converting  areas  in  priority  order,  there 
is  a  need  to  preserve  the  integrity  of  the 
strategy  that  was  adopted  by  the 
majority  of  the  International  Association 
of  Fish  and  Wikllife  Agencies'  member 
States  and  subsequently  recommended 
to  the  FWS  and  selected  as  the  strategy 
for  eliminating  lead  toxicosis  as  a  major 
mortality  in  certain  migratory  birds. 

Issue  5:  One  commentor  stated  that 
the  most  effective  means  of  obtaining 
compliance  with  a  ban  on  lead  shot  is  to 
place  restrictions  on  ammunition 
manufacture  and  import. 

Response:  The  FWS  is  not  authorized 
to  regidate  the  manufacture  of  shot,  but 
only  the  manner  and  extent  of  migratory 
bird  hunting.  Moreover,  the  FWS 
believes  that  manufacture  and  import 
restrictions  are  not  viable  means  of 
obtaining  compliance  with  nontoxic  shot 
use  in  nontoxic  shot  zones.  Lead  shot 
loads  in  sizes  that  would  be  affected  are 
legally  used  in  upland  gamebird 
shooting  (pheasants,  turkey]  and  in 
hunting  marshbirds  (crane,  gallinule, 
rail]  and  other  wildlife  species  as  well. 
Thus,  it  would  not  be  reasonable  to 
simply  ban  the  manufacture  or  import  of 
certain  lead  shot  sizes  such  as  those 
larger  than  4's  or  a's,  for  example. 

Issue  &•  One  commentor  requested 
clarification  of  the  use  of  eagle  criteria 
and  eagle  zoning  beyond  the  1966-1987 
waterfowl  hunting  season,  and  the  New 
Jersey  Department  of  Environmental 
Protection  also  asked  if  existing 
nontoxic  shot  zones  would  be  eligible 
for  study  and  deferral. 

Response:  There  is  no  provision  for 
utilizing  eagle  criteria  for  exnanding 
nontoxic  shot  zones  after  the  1986-1967 
waterfowl  hunting  season;  the 
expansicm  of  zoning  for  nontoxic  shot 
use  after  this  season  is  based  only  on 
waterfowl  harvest  density.  Inasmuch  as 
the  conversion  to  nontoxic  shot  for  1987 
and  beyond  is  based  on  waterfowl 
harvest  density,  beginning  with  the  most 
and  ending  with  the  least  dense  areas, 
this  strategy  should  also  provide  a 
priority  protection  for  bald  eagles 
utilizing  lead  shot  contaminated 
waterfowl  in  their  food  base. 

This  adopted  strategy  (51  PR  29673] 
calls  for  all  established  nontoxic  shot 
zones  to  remain  for  the  1987-1988  and 
future  waterfowl  hunting  seasons. 
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Further,  the  schedule  provides  a  2-year 
lag  period  between  study  and  deferral 
for  data  collection,  data  synthesis,  and 
reporting  of  results  in  a  manner  that  is 
sensitive  to  the  need  for  public 
awareness.  It  will  not  be  possible  to 
study  an  area  in  1986-1987  for  deferral 
in  1987-1988;  the  study,  analyses, 
reporting  and  negotiation  aspects  would 
leave  insufficient  time  for  publication 
and  scheduling.  The  SEIS  has  clearly 
stated  (page  11-13)  that  the  schedule  has 
progressed  beyond  the  point  in  time  that 
20+  zones  would  be  triggered  for 
monitoring,  i.e.,  they  would  have  had  to 
have  been  studied  in  1985-1986. 

Under  this  new  strategy  the  rules 
changed  sufficiently  that  areas  having 
met  the  former  criteria  but  that  do  not 
meet  current  criteria  are  exempt  from 
conversion,  except  as  per  the  schedule 
given  in  Appendix  N  of  the  SEIS.  The 
FWS  is  discontinuing  its  Lead  Poisoning 
Monitoring  Program  activities  on 
Federal  refuges. 

There  is  no  provision  for  rescinding 
nontoxic  shot  zones  in  the  future  as  both 
the  FWS  and  the  Department  are 
committed  to  the  newly  adopted 
strategy  and  schedule  for  eliminating 
lead  toxicosis  in  waterfowl  and  other 
migratory  birds  caused  by  the  use  of 
lead  shot  in  waterfowling.  Section  20.143 
has  been  changed  to  reflect  that  there 
will  be  no  deferral  or  rescission  of 
established  nontoxic  shot  zones. 

Issue  7:  The  New  Jersey  Department 
of  Envinronmental  Protection  (NJDEP) 
requested  information  on  the  source  of 
the  harvest  data  used  to  derive  the 
conversion  schedule. 

Response:  It  is  assumed  that  this 
reference  by  the  NJDEP  is  to  the  list  of 
converting  counties  by  year  contained  in 
Appendix  N  of  the  SEIS  that  resulted 
from  the  schedule  in  the  proposed  rule 
for  this  final  rule.  The  harvest  data  per 
county  was  obtained  from  Carney  et  al. 
1983  (Distribution  of  waterfowl  species 
harvested  in  States  and  counties  during 
1971-1980.  U.S.  Fish  and  Wildlife  Ser. 
Spec.  Sci.  Rpt.— Wildl.  No.  254).  The 
county  area  database,  that  included 
both  land  and  water  areas,  was 
obtained  from  the  U.S.  Bureau  of  the 
Census.  These  data  will  be  used  in 
determining  at  what  point  in  time  a 
county  must  convert.  The  county  harvest 
densities,  i.e..  the  prioritized  schedule  of 
counties  converting,  obtained  when 
using  the  U.S.  Bureau  of  the  Census 
database  may  vary  from  those  results 
obtained  when  using  county  area  data 
from  other  sources. 

Issue  8:  The  Florida  Game  and  Fresh 
Water  Fish  Commission  suggested  that 
to  avoid  confusion,  inasmuch  as 
"triggered"  has  been  used  in  the  past  in 
a  different  context,  "converted"  should 


be  substituted  for  that  term  in 
§  20.143(d). 

Response:  Section  20.143(d)  of  the 
proposed  rule,  now  (f)  of  the  final  rule, 
has  been  rewritten  accordingly. 

Issue  9:  The  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control  has  requested  that  some 
explanation  be  made  for  moving  the  3- 
dead-waterfowl  criteria  from  triggering 
for  monitoring  to  [triggering  for] 
conversion. 

Response:  The  FWS  believes  that  the 
3-dead-bird  criterion  for  converting 
areas  being  studied  for  deferral  is  a 
valid  determination  of  an  area's 
potential  for  lead  shot  exposure,  and. 
therefore,  lead  poisoning  in  waterfowl 
and  coots.  The  FWS  will  retain  this 
criterion  as  a  threshold  for  nondeferral; 
this  is  consistent  with  the  way  that  the 
selected  strategy  is  presented  in  the 
Final  SEIS. 

As  a  result  of  the  foregoing  public 
input  and  other  supplementary 
information,  three  significant  textual 
changes  have  been  made  to  the 
proposed  rule.  These  changes,  contained 
in  an  expanded  §  20.134,  are  as  follows: 

•  For  clarification,  it  is  noted  that 
established  nontoxic  shot  zones  may  not 
be  monitored  for  defenral  or  rescission 
from  conversion  in  any  manner; 

•  For  clarification  and  to  provide 
flexibility,  States  may  accelerate 
conversion  on  less  than  a  county  basis 
for  purposes  of  completing  a  biological 
or  enforcement/management  unit; 
however,  the  minimum  conversion  unit 
(county)  must  be  adhered  to;  and 

•  For  clarification,  when  a  county  is 
converted  to  nontoxic  shot  status  it  will 
be  added  to  the  list  of  nontoxic  shot 
zones  contained  in  §  20.108  and  all  the 
existing  prohibitions  on  use  of  lead  shot 
will  apply. 

Other  changes  made  in  proposed  rule 
are  editorially  minor  in  nature. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  17. 1981. 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 


small  businesses,  organizations  or 
governmental  jurisdictions. 

In  accordance  with  Executive  Order 
12291.  a  determination  has  been  made 
that  this  rule  is  not  a  major  rule.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  a  determination  has 
been  made  that  this  rule,  if  implemented 
without  adequate  notice,  could  result  in 
lead  shot  ammunition  supplies  for  which 
there  would  be  no  local  demand. 
Conversely,  nontoxic  shot  zones  could 
conceivably  be  established  where  little 
or  no  nontoxic  shot  ammunition  would 
be  available  to  hunters.  The  FWS 
believes,  however,  that  adequate  notice 
has  been  provided  and  that  sufficient 
supplies  of  nontoxic  shot  ammunition 
will  be  available  to  hunters.  Therefore, 
this  rule  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Paperwork  Reduction  Act 

This  rule  will  not  result  in  the 
collection  of  information  from,  or  place 
recordkeeping  requirements  on.  the 
public  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seg.). 

Environmental  Considerations 

As  noted  above,  pursuant  to  the 
requirements  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)),  a  Final  SEIS  on 
the  use  of  lead  shot  for  hunting 
migratory  birds  in  the  United  States  has 
been  completed.  As  previously  noted 
herein,  a  ROD  on  the  SEIS  has  been 
completed  as  required  by  40  CFR  1505.2. 
Pursuant  to  the  Endangered  Species  Act, 
as  section  7  consultation  was  done  on 
the  potential  impacts  of  this  action  on 
bald  eagles  and  is  incladed  in  the  Final 
SEIS.  These  documents  are  available  for 
public  inspection  and  copying  in  Room 
536  Matomic  Building,  1717  H  Street 
NW.,  Washington,  DC  20240,  or  may  be 
obtained  by  mail,  addressing  the 
Director  at  the  above  location. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports. 
Transportation.  Wildlife. 

Accordingly.  Part  20.  Subchapter  B. 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act,  sec. 
3.  Pub.  L.  65-186.  40  Stat.  755  (16  U.S.C.  701- 
708h);  sec.  3(h).  Pub.  L  95-616,  92  Slat.  3112 
(16  U.S.C.  712):  Alaska  Game  Act  of  1925,  43 
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739,  as  amended,  54  Stat.  ll(»-04,  unlets 
otherwise  noted. 

2.  Subpart  M  is  added  to  read  as 
follows: 

SubiMrt  M-Crtt«ria  and  SdMdui*  for 
Imptementing  Nontoxic  Shot  Zones  for  ttw 
19e7-19M  and  SubMquwrt  Watorfowl 
Hunting  Scaaons 

Sec. 

20.140 

20.141 

20.142 

20.143 


Purpose  and  scope. 

Definitions. 

Applicability. 

Criteria  and  schedule  for  conversion 


to  nontoxic  shot. 

Subpart  M— Criteria  and  Schaduia  for 
implemantating  Nontoxic  Shot  Zones 
for  the  1987-19M  and  SulMaquent 
Waterfowl  Hunting  Seaaona 

§  20.140    Purpose  and  scope. 

The  regulations  of  this  subpart  apply 
to  the  designation,  implementation  and 
enforcement  of  nontoxic  shot  zones  for 
waterfowl  hunting  in  the  United  States 
for  the  1987-1988  and  subsequent 
hunting  seasons.  The  regulations  of  this 
Subpart  do  not  apply  to  the  issuance  of 
regulations  under  Part  21  of  this  tide  or 
under  Subparts  A  through  J  and  L  and  N 
of  this  part. 

§20.141    Definitions. 

As  used  in  this  subpart: 

(a)  "Nontoxic  Shot"  means  any  shot- 
type  that  does  not  cause  sickness  and 
death  when  ingested  by  migratory  birds 
as  determined  by  criteria  established 
under  §  20.134.  The  only  nontoxic  shot 
currently  approved  by  the  Director,  U.S. 
Fish  and  Wildlife  Service,  is  steel  shot. 

(b)  "Nontoxic  Shot  Zones"  means  all 
land  and  water  areas  within  the 
boundaries  of  the  United  States  where 
the  use  of  nontoxic  shot  is  required  for 
waterfowl  hunting.  A  zone  may  be  all  or 
part  of  a  county  designated  and/or 
established  for  nontoxic  shot  use. 

(c)  "Waterfowl"  means  the  Anatidae 
(ducks,  geese  [including  brant],  and 
swans)  and  coots  [Fulica  americana). 

§20.142    AppHcalMity. 

This  subpart  applies  to  persons  of  all 
ages  engaged  in  waterfowl  hunting  in 
the  established  nontoxic  shot  zones  and 
to  all  of  the  boroughs,  counties,  or 
parishes  within  the  separate  States, 
without  exception.  Possession  and  use 
of  nontoxic  shot  (including  shotshells 
and  loose  shot  for  use  in  muzzleloading), 
for  all  legal  gauges  of  shotgims,  is 
required  for  waterfowl  hunting  in 


nontoxic  shot  zones.  The  Secretary  of 
the  Interior,  acting  through  the  Fish  and 
Wildlife  Service,  will  not  open  a  zone  to 
waterfowl  hunting  where  the  Fish  and 
Wildlife  Service  is  prevented  from 
establishing  the  zone  as  a  nontoxic  shot 
zone  tmder  the  criteria  of  this  subpart. 

S20.143   Crttartaandachadulafor 
converslonto  nontoxic  slwL 

The  criteria  and  procedures  specified 
below  will  be  followed  in  the  conversion 
nationwide  to  the  use  of  nontoxi  shot  for 
waterfowl  hunting.  As  of  the  1991-1992 
season,  nontoxic  shot  will  be  required  in 
all  waterfowl  hunting  in  the  United 
States. 

(a)  Beginning  in  the  1987-1988  water 
fowl  hunting  season,  implementation  of 
nontoxic  shot  zones  is  on  a  decremental 
basis  with  regard  to  the  intensity  of 
average  annual  waterfowl  harvest  per 
square  mile  of  a  particular  county;  the 
initial  harvest  level  triggering 
monitoring/conversion  is  20  or  more 
birds  per  square  mile,  decreasing  by  5 
birds  per  squeire  mile  each  successive 
waterfowl  hunting  season  until  the 
nationwide  ban  season  is  reached  in 
1991-1992.  Data  on  average  annual 
waterfowl  harvest  are  from  Carney  et  al. 
1983;  data  on  county  size  have  been 
obtained  from  the  U.S.  Bureau  of  the 
Census.  Table  I  illustrates  the  schedule 
for  conversion  to  nontoxic  shot. 

Table  I.— SCHEOuif  for  Monitoring  ano/or 
conwertinq  counties  to  nontoxic  shot 
Zones  for  Hunting  Waterfowl 


Average  annuri 
watarfoiwl 

harvest  per  mi  ■* 
(byooumy) 


20  or  more.. 
15  or  more.. 
10  or  more.. 
5  ormora.... 
lest  than  S.. 


Huning  ■■ion  inwtiicti— 


mud  twgin 
to 


1985-S6 

lase-fl? 

1967-88 

iges-89 

1069-80 


Qualifying 


18e7-«6 
1988-69 
1989-90 
1990-91 
1901-92 


Nonloac 
■hoi 

reqiMed  in 


1991-92 
1991-82 
1991-92 
1991-92 
1991-92 


Average  harvest  it  based  on  Carney  el  al.  1963  (Disth- 
bution  of  waMrtOMfl  speoet  hanreaMd  in  Mates  «id  counkat 
Anng  1971-90  hunting  seasons.  U.S.  Fish  and  WiUHa 
Servica  Spedai  SoerMic  Report— Wildlife  No.  254). 

(b)  If  States,  through  monitoring, 
demonstrate  during  annual  Fish  and 
Wildlife  Service  Regulations  Committee 
meetings  that  neither  of  the  following 
two  decision  criteria  are  met  in  a  county 
scheduled  for  conversion  to  a  nontoxic 
shot  zone,  that  conversion  can  be 
deferred  until  (but  not  beyond)  the  1991- 
92  hunting  season  (monitoring  of  the 
latter  must  include  a  sample  of  at  least 


100  birds  of  waterfowl  species 
susceptible  to  lead  poisoning): 

(1)  Dead  waterfowl;  3  or  more 
individual  specimens  confirmed  as  lead- 
poisoned  daring  the  monitoring  year,  nor 

(2)  Ingested  shot  in  gizzards;  5  percent 
or  greater  of  the  sample  have  gizzards 
with  1  or  more  lead  shot  and 

(i)  Liver  lead;  5  percent  or  greater  of 
the  sample  have  livers  with 
concentrations  of  lead  2  ppm  or  higher 
(wet  weight),  or 

(ii)  Blood  lead;  5  percent  or  greater  of 
the  sample  have  blood  with 
concentrations  of  lead  0.2  ppm  or  higher 
(wet  weight), 

(iii)  Protopoiphyrin;  5  percent  or 
greater  of  the  sample  have  blood  with 
protoporphyrin  concentrations  of  40  ug/ 
dl  or  higher. 

(c)  Established  nontoxic  shot  zones 
will  not  be  eligible  for  defeiral  or 
rescission  from  conversion  in  any 
manner. 

(d)  There  is  no  deferral  past  the  1991- 
1992  nationwide  conversion  year.  States 
may  elect  to  forgo  monitoring  and/or 
otherwise  convert  to  nontoxic  shot 
zones  on  an  accelerated  basis,  i.e.,  less 
than  a  coimty,  countywide  or  statewide. 

(e)  States  may  accelerate  conversion 
on  less  than  a  county  basis  for  purposes 
of  completing  a  biological  or 
enforcement/management  unit; 
however,  the  minimum  conversion 
schedule  [set  out  in  the  June,  1986,  Final 
Supplemental  Environmental  Statement 
on  the  use  of  lead  shot  for  hunting 
migratory  birds  in  the  United  States, 
Appendix  N]  will  be  adhered  to. 

(f)  Where  a  portion,  but  not  all,  of  a 
county  is  included  in  nontoxic  shot 
zones  for  the  1986-67  or  later  waterfowl 
hunting  season,  the  remainder  of  the 
coimty  will  convert  in  the  year  that  it 
would  otherwise  be  converted  on  the 
basis  of  its  total  county  waterfowl 
harvest  density. 

(g)  When  a  county  is  converted  to 
nontoxic  shot  status  under  this 
paragraph,  it  will  be  added  to  the  list  of 
nontoxic  shot  zones  contained  in 
§20.108  and  all  die  prohibitions  of 
§20.21(j)  will  apply. 

Dated:  October  24, 1988. 

William  P.  Horn. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc,  86-26291-Filed  ll-2&-a6;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
(Doc.  No.  3182S] 

General  Administrative  Regulations, 
Suspension  and  Debarment 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  proposes  to 
amend  7  CFR  Part  400.  General 
Administrative  Regulations,  by  adding  a 
new  Subpart  E,  to  be  known  as  7  CFR 
Part  400-Subpart  E,  Suspension  and 
Debarment.  The  intended  effect  of  this 
proposed  rule  is  to  provide  procedures 
for  the  suspension  and  debarment  of 
individuals  and  firms  from  contracting 
with  FCIC.  Under  the  provisions  of  this 
proposed  rule,  FCIC  would,  for  all 
procurement  and  non-procurement 
activities  and  programs,  adopt,  with 
limited  reservations,  the  suspension  and 
debarment  regulations  issued  by  the 
Department  of  Agriculture.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  January  20, 
1987,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this  rule 
should  be  sent  to  the  OfHce  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 


constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
November  1, 1991. 

E.  Ray  Fosse,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  authority  contained  in 
section  506(e)  of  the  Federal  Crop 
Insurance  Act,  as  amended,  FCIC  may 
adopt,  amend,  and  repeal  bylaws,  rules 
and  regulations  governing  the  manner  in 
which  its  business  may  be  conducted 
and  the  powers  granted  to  it  by  law  may 
be  exercised  and  enjoyed.  (7  U.S.C. 
1506(e).) 

In  accordance  with  this  authority, 
FCIC  proposes  to  issue  a  new  Subpart  E, 
to  7  CFR  Part  400,  setting  forth  the 
procedures  under  which  FCIC  may 
suspend  or  debar  individuals  and  firms 
from  contracting  with  FCIC.  In  order  to 
conform  FCIC's  suspension  and 


debarment  procedures  with  those  of  the 
U.S.  Department  of  Agriculture,  FCIC 
preposes,  for  all  procurement  and  non- 
procurement  activities  and  programs,  to 
adopt  the  Department's  suspension  and 
debarment  regulations  found  at  48  CFR 
409.403  et  seq.,  since  the  regulations 
land  procedures  are  similar  for  both 
procurement  and  non-procurement 
activities  and  programs.  The  regulations 
are  proposed  to  be  adopted,  as  outlined 
herein,  except  that,  (1)  FCIC's 
suspension  and  debarment  proceedings 
shall  not  be  applicable  to  contracts  for 
crop  insurance  entered  Into  between  the 
Corporation  and  individuals  in  their 
capacity  as  insured  producers,  and  (2) 
the  authority  to  suspend  or  debar  is 
reserved  to  the  Manager.  FCIC,  or  the 
Manager's  designee. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  60  days  following 
its  publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4096,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFK  Part  400 

General  administrative  regulations; 
Crop  insurance.  Administrative  practice 
and  procedure,  Govemipent  contracts, 
Penalties. 

Profrased  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  7  CFR  Part 
400,  General  Administrative 
Regulations,  by  adding  a  new  Subpart 
E — Suspension  and  Del^arment,  to  read 
as  follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 


Subpart  E— Suspension  and  Debarment 

Sec. 

400.40  Purpose. 

400.41  Suspension  and  debarment. 

400.42  Scope. 
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Subpart  E— Suspension  and 
Debarment 

Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

§  400.40    Purpose. 

This  part  prescribes  the  terms  and 
conditions  under  which  persons  or 
business  entities  may  be  suspended  or 
debarred  from  contracting  with  the 
Federal  Crop  Insurance  Corporation 
(FCIC). 

§  400.41    Suspension  and  delMnnent 

The  provisions  of  48  CFR  409.403  et 
seq.  shall  be  applicable  to  all  FCIC 
suspension  and  debarment  proceedings, 
except  that,  the  authority  to  suspend  or 
debar  is  reserved  to  the  Manager,  FCIC, 
or  the  Manager's  designee. 

§400.42    Scope. 

FCIC  suspension  and  debarment 
proceedings  shall  not  be  applicable  to  a 
contract  for  crop  insurance  entered  into 
between  FCIC  and  individuals  in  their 
capacity  as  insured  producers,  or  a 
contract  for  crop  insurance  entered  info 
between  a  multi-peril  insurance 
company  and  individuals  in  their 
capacity  as  insured  producers,  for  which 
such  contract  is  reinsured  by  FCIC. 

Done  in  Washington,  DC  on  November  13, 
1986. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  8&-26336  Filed  H-20-«6;  8:45  am] 

BIUING  CODE  341IMM-M 


Agricultural  Marketing  Service 

7  CFR  Part  1032 
[Docket  No.  AO-313-A36] 

IMiiit  in  tiie  Southern  IIHnois  Mariceting 
Area;  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  The  hearing  is  being  held  to 
consider  milk  industry  proposals  to 
amend  the  Southern  Illinois  milk 
marketing  order.  Two  proposals  would 
expand  the  marketing  area  to  include 
the  city  of  St.  Louis.  24  central  Missouri 
counties  and  part  of  St.  Clair  County  in 
Illinois.  An  additional  proposal,  for 
which  expedited  considerations  has 
been  requested,  would  revise  the 
standards  for  regulating  distributing 


plants  that  meet  the  regulatory 
provisions  of  more  than  one  Federal 
milk  order.  Other  proposals  would 
revise  location  adjustments,  pooling 
standards,  the  producer  milk  definition, 
classification  provisions  and  provide  for 
a  seasonal  plan  for  paying  producers. 
The  proposals  were  submitted  by  six 
cooperative  associations  and  by  a 
handler  who  operates  a  regulated 
distribution  plant.  Proponents  contend 
that  the  changes  are  necessary  to  reflect 
changed  marketing  conditions. 
DATE:  The  hearing  will  convene  at  9:00 
a.m.,  local  time,  on  December  9, 1986. 
address:  The  hearing  will  be  held  at  the 
Henry  VIII  Hotel,  4690  N.  Lindbergh, 
Bridgeton,  Missouri  63044.  (314)  731- 
3040. 
FOR  FURTHER  INFORMATION  CONTACT. 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Henry  VIII 
Hotel,  4690  N.  Lindbergh,  Bridgeton, 
Missouri  63044,  beginning  at  9:00  a.m., 
local  time,  on  December  9, 1986,  with 
respect  to  proposed  amendments  to  be 
tentative  marketing  agreement  and  to 
the  order  regulating  the  handling  of  milk 
in  the  Southern  Illinois  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultiu-al  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedures  (7  CFR  Part  900.12(d))  with 
respect  to  Proposal  No.  1. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  "Regulatory 
Flexibility  Act"  (Publ.  L  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  information  requirements 
are  tailored  to  the  size  and  nature  of 


small  businesses.  For  the  purpose  of  the 
Federal  order  program,  a  small  business 
will  be  considered  as  one  which  is 
independently  owned  and  operated  and 
which  is  not  dommant  in  its  field  of 
operation.  Most  parties  subject  to  a  milk 
order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

Proposal  Nos.  2  and  3,  which  would 
redefine  the  marketing  area,  raise  the 
issue  of  whether  the  provisions  of  the 
present  order  would  tend  to  effectuate 
the  declared  policy  of  the  Act,  if  they 
are  applied  to  the  marketing  area  as 
proposed  to  be  redefined  and,  if  not, 
what  modifications  of  the  provisions  of 
the  order  would  be  appropriate. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders.  Milk,  dairy 
products. 

The  authority  citation  for  Part  1032 
continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Mid-America  Dairymen, 
Inc. 

Proposal  No.  1 

In  S  1032.7,  revise  paragraph  (d)(2)  to 
read  as  follows: 

S103Z7    Pool  plant 

***** 

(d)  •  *  * 

(2)  A  distributing  plant  quaUfied 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  duly 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which 
during  the  month  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  in  the  marketing  area 
regulated  by  the  other  order  than  in  the 
Southern  Illinois  marketing  area: 
Provided,  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  month 
shall  continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  more  than 
SO  percent  of  such  route  disposition  is 
made  in  such  other  marketing  area 
notwithstanding  the  provisions  of  this 
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paragrapk  it  is  regHtatad  under  such 
other  Mdef; 


Proposal  No.  2 

Redasigyute  the  Southern  lUinoiB 
marketing  area  as  the  "Soutbem  lUinois- 
EaatefB  MiMouri  marketing  area"  and 
add  certain  Misaoari  and  lUinoia 
teiritory  to  the  Southern  Zona  (where  a 
plua  (M:ent  location  adiustment  and 
$2.01  differential  value  apply]  of  the 
expaxaded  and  redesignated  marketing 
area  by  revising  \  1032.2  to  read  as 
follows: 

%M0at3   SwiMMm  Mbteto'EastMn  HawMiri 


"Southern  lUinois-Eastem  Kfissoari 
marketing  area",  hereinafter  called  the 
"marketing  area,"  means  all  the  territory 
within  the  following  coimties,  together 
with  all  municipal  corporations  therein 
and  all  institutions  owned  or  operated 
by  the  Federal,  State,  county,  or 
municipal  governments  located  wholly 
or  partially  within  such  counties: 

Base  Zone    The  Illinois  counties  of 
Bond,  Calhoun,  Christian,  Clark.  Clay. 
Clinton,  Coles,  Crawford,  Cumberland, 
Edwards,  Ef^ngfaam,  Fayette,  Greene, 
Jasper,  Jefferson,  Jersey,  Lawrence, 
Macoupin.  Madison  (Alton  township 
only),  Marion,  Montgomery,  Richland. 
Shelby,  Wabash,  Washington  and 
Wayne; 

Northern  Zone    The  Illinois  counties 
of  Champaign,  DeWitt,  Douglas,  Edgar, 
Logan,  Macon,  McLean,  Menard. 
Morgan,  Moultrie,  Piatt,  Sangamon  and 
Vermilion; 

Southern  Zone    The  Illinois  counties 
of  Franklin.  Hamilton,  Jackson.  Madison 
(except  Alton  township],  Monroe,  Perry, 
Randolph,  Saline,  St.  Clair,  White  and 
Williamson; 

The  Missouri  counties  of  Bollinger, 
Cape  Girardeau,  Crawford,  Franklin, 
Jefferson,  Perry,  St.  Charles,  St.  Louis, 
St.  Francois,  Ste.  Genevieve,  Warren 
and  Washington;  and 

The  City  of  St.  Louis. 

Proposed  by  Packet  Dairy.  Inc. 

Proposal  No.  3 

Add  the  following  12  Missouri 
counties  to  the  proposed  expanded 
Southern  Zone  of  the  marketing  area: 

Audrain  Maries 

Boone  Miller 

CaHswajr  Montgomery 

Cola  Oaa«* 

Gaaeonad*  Phetpa 

Liocaln  Pulaski 

PrapoOT^  by  Aasodated  Milk  Producers, 
tac*  Load  O'Lakas,  lac;  Mid-An^iiEa 
OyfyBMB,  Inc.;  Kiidiwit  DalrymBn's  Co.; 
Praiii*  Fanna  Dairy,  Inc.;  and  Wisconsin 
DairiM  Coopetatiw 


Proposal  No.  4 

Add  a  new  1 10S2.4  defining  inventory 
to  read  as  follows: 

§1032.4    Invmtoryi 

Inventory  shedl  consist  of  all  fluid  milk 
products  in  bulk  or  packaged  form  and 
products  specified  in  S  1032.40(b)(1)  that 
are  stilt  in  the  possession  and  control  of 
the  hantfier  regardless  of  where  the 
products  are  located. 

Proposal  No.  5 

In  §  1032.7,  the  introductory  text  and 
paragraph  (b]  are  revised  to  read  as 
follows; 

§1032.7    Poet  plant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  "pool  plant"  means  a  plant 
specified  in  paragraph  (a),  (b),  or  (c)  of 
this  section.  For  purposes  of  determining 
pool  plant  status  pursuant  to  this 
section.  Grade  A  receipts  from  dairy 
farmers  shall  include  al  quantities  of 
milk  pooled  pursuant  to  §  1032.13(b]  by 
an  operator  of  a  pool  plant. 

(a)  •  *  * 

(b)  A  supply  plant  from  which  during 
the  month  of  Decenber  an  amount  equal 
to  40  percent  or  more,  and  for  all  other 
months  50  percent  or  more,  of  its 
receipts  of  Grade  A  milk  from  dairy 
farmers  and  handlers  described  in 

§  1032.9(c)  is  moved  to  and  received  at  a 
pool  plant(s)  described  in  paragraph  (a) 
of  this  section  which  have  at  least  50 
percent  Class  I  use  (not  including  filled 
milk)  of  the  total  of  such  supply  plant 
milk  and  producer  milk  receipts  in  the 
months  of  August  through  February  and 
40  percent  in  other  months;  Provided, 
That  a  supply  plant  owned  and  operated 
by  a  qualified  cooperative  needs  to  only 
ship  a  minimum  of  25  percent  of  its 
Grade  A  receipts  if  at  least  75  percent  of 
all  iN-oducer  receipts  of  the  cooperative 
were  received  at  pool  distributing  plants 
the  preceding  September  through  august 
period. 

Proposal  No.  6 

Revise  §  1032.9(a)  to  read  as  follows: 
§1032.9    Handler. 


(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plants; 

•        •        «        *        » 

Proposal  No.  7       | 

Revise  §  1032.13(b)  to  read  as  follows: 
§1032.13    ProducwmWc 

*  •  •  •  * 

(b)  *  *  * 

(1)  Milk  of  a  producer  diverted  from  a 
pool  plant  for  the  account  of  the  plant 


operator  to  another  handler's  pool 
plant(s)  for  not  more  days  of  production 
of  such  producer's  milk  than  is 
physically  received  at  a  pool  plantfs) 
from  which  diverted; 

(2)  Milk  of  a  producer  diverted  from  a 
pool  plant  to  a  noapool  plant  that  is  not 
a  producer-handler  plant  on  any  number 
of  days  during  the  months  of  Stay,  June, 
and  July;  and  on  any  day  of  any  other 
month,  provided  that  one  delivery  of 
each  producer's  milk  is  physically 
received  at  a  pool  plant; 

(3)  The  total  quantity  of  milk  diverted 
by  a  cooperative  association  to  nonpool 
plants  during  each  of  the  months  of 
September  through  April  may  not 
exceed  25  percent  or  35  percent  during 
the  months  of  August  and  December  of 
the  quantity  of  producer  milk  that  the 
cooperative  association  causes  to  be 
delivered  to  or  diverted  fhim  pool  plants 
during  the  month; 

(4)  The  total  quantity  of  milk  diverted 
by  the  operator  of  a  pool  plant  (other 
than  a  cooperative  association)  to 
nonpool  plants  dumg  each  of  the  months 
of  September  through  April  may  not 
exceed  25  percent  or  35  percent  during 
the  months  of  August  and  December  of 
the  quantity  of  milk  received  at  or 
diverted  from  such  pool  plant  during  the 
month  that  is  not  under  the  control  of  a 
cooperative  association  that  diverts  milk 
pursuant  to  paragraph  {c)(3)  of  this 
section; 

(5)  Any  milk  diverted  to  nonpool 
plants  in  excess  of  the  limits  prescribed 
in  paragraphs  (b)  (2),  (3),  and  (4)  of  this 
section  shall  not  be  producer  milk.  The 
diverting  handler  may  designate  the 
dairy  farmers  whose  diverted  milk  will 
not  be  producer  milk,  otherwise  the  milk 
last  diverted — in  lots  of  an  entire  day's 
production — shall  be  excluded  first  in 
determining  which  milk  should  not  be 
producer  milk;  and 

(6)  For  pricing  purposes,  milk  diverted 
pursuant  to  paragraph  (b)  of  this  section 
shall  be  deemed  to  be  received  by  the 
diverting  handler  at  tfat  location  of  the 
plant  to  which  diverted. 

Proposal  No.  8 

§1032.19    [Removed] 

Terminate  %  1032.19.  which  defines  a 
reload  point. 

Proposal  No.  9 


§1032.51    U 

In  3  1032.51,  delete  the  last  sentence, 
which  reads:  "For  the  purpose  of 
computing  the  Class  I  price,  the  resulting 
price  shall  be  not  less  tfian  $4.33**. 
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Proposed  by  Land  O'Lakes,  Ina 

Proposal  No.  10 

Revise  §  1032.52(a)(2)  (ii)  and  (iii)  to 
read  as  follows:  As  an  alternative  to 
revising  S  1032.52(a)(2)(iii),  delete  such 
provision. 


§  1032.52 
handlert. 


Plant  location  adiustments  for 


(a)  *  *  * 
(2)  *  •  • 

(ii)  Minus  17  cents.  In  the  counties  of 
Adams  and  Schuyler  in  the  State  of 
Illinois  and  Fountain,  Parke,  Vermillion 
and  Warren  in  the  State  of  Indiana. 

(iii)  No  location  adjustment  shall 
apply  at  a  plant  located  north  of 
Interstate  Highway  80  or  in  the  State  of 
Missouri  south  and  east  of  Interstate 
Highway  44  that  was  not  in  the  area 
described  in  paragraph  (a)(2)(i)  of  this 
section. 

Proposed  by  Prairie  Farms  Dairy,  Inc. 

Proposal  No.  11 

Revise  §  1032.15(b)(l]  to  read  as 
follows: 

$1032.15    Fluid  milk  product 

*        *        •        *        • 

(b)  *  *  * 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  miUc  (plain  or 
sweetened],  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  non-fat  milk  solids, 
whey,  and  buttermilk  used  by 
commercial  food  processing 
establishments  including  restaurants; 
and 


Proposal  No.  12 

Revise  S  1032.40  (b)(3)  and  (4)(v)  to 
read  as  follows: 

$1032.40    ClassM  of  utiNzation. 

(b)*** 

(3)  In  fluid  milk  products  and  fluid 
cream  products  except  those  disposed  of 
in  individualized  serving  containers, 
disposed  of  to  any  commercial  food 
processing  establishment  including 
restaurants  (other  than  a  milk  or  filled 
milk  plant)  at  which  food  products 
(other  than  milk  products  and  HUed 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages;  and 

(4)  *  *  * 


(v)  Custards,  puddings  and  all 
mixtures  such  as  biscuit  and  pancake 
mixes;  and 


Proposal  No.  13 

$1032.52    [AmwidMl] 

Revise  $  1032.52(a)(1)  to  provide  a 
plus  32-cent  location  adjustment  in 
Jackson  County,  Illinois. 

Proposal  No.  14 

Revise  S  1032.60  by  adding  paragraphs 
(h)  and  (i)  to  read  as  follows: 

$1032.60    Handler's  value  of  mUk  for 
computing  uniform  price. 

***** 

(h)  Subtract  in  the  case  of  milk 
delivered  during  each  of  the  months  of 
April,  May,  and  June  an  amount  equal  to 
90  cents  per  hundredweight  of  producer 
milk;  provided  that  such  adjustment 
does  not  provide  a  uniform  price  at  a 
location  less  than  the  Class  III  price;  and 

(i)  Add  in  the  case  of  milk  delivered 
during  each  of  the  months  of  September, 
October  and  November,  33%  percent  of 
the  total  amount  subtracted  pursuant  to 
paragraph  (h)  of  this  section. 

Proposal  No.  15 

Replace  {  1032.41  (Shrinkage)  with  a 
Loss  Product  Allowance  provision  to 
read  as  follows: 

$  1032^1    LoM  product  aHowanc*. 

All  product  unaccounted  for  as  well 
as  livestock  feed,  dumpage,  and  route 
returns  will  be  classified  as  Class  I.  To 
compensate  a  handler  for  such 
unavoidable  losses,  a  handler  will 
receive  a  monetary  deduction  from  the 
handler's  use  value  computation  based 
only  on  product  pounds  handled  as 
follows: 

(a)  Total  allowance  will  be  2.0  percent 
of  the  Class  I  differential  at  location 
applied  to  total  pounds  pooled.  There 
will  be  no  pyramiding  of  the  allowance. 
Assignment  of  the  allowance  will  be  as 
follows: 

(1)  Handler  who  assumes  the  loss 
from  farm  to  plant  will  receive  an 
allowance  of  .50  percent  applied  to 
producer  pounds  pooled. 

(2)  Handler  who  assumes  the  loss 
associated  with  handling,  processing, 
and  distributing  will  receive  an 
allowance  of  1.50  percent  applied  to  all 
pool  bulk  product  pounds  received. 

Note. — ^There  will  be  several  other 
provisions  that  would  need  to  be  changed  to 
confonn  with  such  allowances. 


Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Service 

Proposal  No.  16 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  Donald  R. 
Nicholson.  P.O.  Box  1485,  Maryland 
Heights,  Missouri  63043  or  from  the 
Hearing  Clerk,  Room  1079,  South 
Building,  United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  Office.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Mariteting  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office  only] 
Office  of  the  Market  Administrator. 

Southern  Illinois  Marketing  Area 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington,  DC,  on  November 
18, 1966. 

William  T.  Manley, 

Deputy  Administrator,  Marlieting  Programs. 
[PR  Doc.  86-26337  Filed  11-20-86;  8:45  am] 

BNJJNQCOOC  3410-02-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-5-FRL-3115-2] 

Approval  and  Promulgation  of 
Implementation  Plaris;  Illinois 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 


UMI 


SUMMARX:  USEPA  »  propoaiag  to 
disapprove  a  tevuioa  to  tks  UlkuM 
State  Implementation  Plan  (SIP)  for  total 
suspended  particulates  (TSP).  The 
revision,  pertains  to  a  variance  from 
Uliaoa  PoDutioa  Conttol  Board  Rule 
20a(dU5)m  until  July  1. 1988.  for  hoi 
scarfing  opentiona  at  LTV  Steel 
Corporation's  Chicago  Works.  USEPA's 
action  is  based  upon  a  revisioa  whidi 
wa&  submitted  by  tbe  State. 

DATE:  Comments  on  this  rerrsion  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  22, 1988. 


:  Copies  of  the  SIP  reviskai 
are  available  at  At  fcdiowiog  addresses 
for  review:  (It  is  reconunended  that  yoa 
telephone  Rando^  O.  Cano.  at  (31^ 
886-6035,  before  visiting  the  RegioB  V 
office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  Sooth  Dearborn  Street.  Chicago, 
Illinois  60804 

Illinois  Environmental  Protection 
Agency,  Division  of  Air  Ptrfhition 
Control.  2200  Churchill  Road, 
Springfield,  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  {5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V,  230  Soath 
Dearborn  Street,  Chicago,  Illinois  60604. 

FOR  FURTHER  IMTORMRTIOW  CONTACR 

Randolph  O.  Cano.  Air  and  Radiation 
Branch  {5AR-261,  US.  Environmental 
ProtectioB  Agency.  Region  V.  Chicago, 
Illinois  60604,  (312)  886-6035. 

SUPPL£MEMTARY  IMFORMATIOM:  On 

February  13. 1985.  the  Illinois 
Environmentcd  Protection  Agency 
(lEPA)  submitted  to  USEPA  a  proposed 
temporary  revision  to  the  Illinois  State 
Implementation  Plan  (SIP).  The 
proposed  SIP  revision  would  grant  LTV 
Steel  Corporation  (LTV)  a  variance  from 
Rule  203(d](5)(])  [recodified  as  325  LAC 
212.451}.  The  variance  would  expire  on 
July  1. 1988.  or  60  days  after  any  final 
Illinois  Polhition  Control  Board  (IPCB) 
Order  on  a  request  for  site-spec^ic  relief 
for  LTV's  44-inch  hot  scarfing  machine. 
Rule  203(d)(5)()]  requires  that  aU  hot 
scarfing  machines  shall  be  controlled  by 
pollution  control  equipment.  Em'ssions 
from  this  equipment  shall  not  exceed 
0.03  grains  per  dry  standard  cnrbic  foot 
(gr/dscf)  during  hot  scarfmg  operations. 
LTV's  Chicago  Works  is  located  in  an 
area  which  is  classified  as 
nonattainment  with  respect  to  the 


National  Ambient  Aic  Quality  Standards 
(NAAQS)  {or  particulate  osatter. 

LTV  (formerly  Republic  Steel) 
submitted  an  Alternative  Control 
Strategy  Permit  Application  (ACS)  to 
lEPA  on  February  8, 1982.  The  ACS 
would  offset  excess  emissions  from  the 
basic  oxygen  fumaee  shop  (Q-BOP)  and 
hot  scarfiag  machine  with  over  control 
of  blast  furaace  casthouse  eauasiona.* 
On  March  16, 1982  lEPA  issued  a 
"Notice  of  Incompleteness"  contesting 
the  sufficiency  of  information  in  the 
ACS  application.  lEPA  and  LTV  have 
subsequently  had  nnmerous  discussions 
on  the  feasibility  ofapplying  an  ACS  to 
the  hot  scarier,  but  have  not  reached  an 
agreement. 

LTV  filed  a  petition  with  the  IPCB  for 
a  variance  from  Rule  203(d)(5}(J)  on  July 
30. 1984.  lEPA  recommended  that  the 
variance  be  granted  On  January  10. 
1985,  the  IPCB  granted  the  variance  cmtil 
July  1. 1986,  or  until  60  days  after  any 
final  Board  Order  oB  a  request  for  site- 
specific  regulatory  iclief  for  LTV's  44- 
inch  hot  scarfing  machine,  whichever  is 
earlier. 

On  June  7. 1965.  USEPA  notified  I£PA 
by  letter  that  the  variance  could  not  be 
approved  because  it  did  nut  contain  an 
emission  limitation  for  the  hot  scarfer 
and  because  the  variance  would  relax 
the  SIP  in  a  nonattainment  area  without 
a  demonstration  of  attainment.  lEPA 
responded  on  July  9. 1985,  to  request 
that  USEPA  remove  the  proposed  SIP 
revision  from  further  consideration  until 
lEPA  provided  additioaal  informatioB. 

On  July  la  1985,  lEPA  submitted  to 
USEPA  an  amended  petition  filed  by 
LTV  and  a  June  27, 1985,  IPCB  Order. 
LTV  requested  and  the  IPCB  granted  a 
0.06  gr/dscf  emission  limitation  for  the 
hot  scarfer.  Howerer,  the  State  failed,  at 
that  time,  to  submit  a  modeled 
demonstration  that  approval  of  this 
variance  will  not  caose  the  TSP  NAAQS 
to  be  exceeded. 

USEPA's  policy  piecludes  the 
approval  of  a  relaxed  emissioa  Hmit  in 
an  area  designated  aonattainraent, 
unless  it  can  be  desMmstrated  that  the 
area  in  which  a  source  is  located  and 
has  impacts  is  actually  attaining  the 
NAAQS  and  that  the  SIP  is  adequate  to 
attain  and  maintain  the  NAAQS,  even 
with  the  relaxed  emission  limit. 
Otherwise,  USEPA  would  have  no 
assurance  that  the  relaxation  did  not 
jeopardize  the  attainment  and 
maintenance  of  the  KAAQS  m  the 
sources  impact  are«  This  USEPA  potiey 


'  The  variance  which  ia  the  subject  of  toiay^ 
proposed  miemalung  only  concerns  •missions  from 
hot  scarfing.  It  does  not  concern  emissions  from  the 
Q-BOP. 


is  contaioed  ia  the  fti^  <9i  1983, 
memorandum  on  Source  Specific  SIP 
Revisions  from  Sheldon  Meyers,  then 
Ekrector  of  USEPA's  OKce  of  Air 
Quality,  Piamnagi  aad  Standards. 

Ob  September  26«  ISK.  lUinois 
submitted  a  modeling  analysis  aa 
additional  information  for  the  variance 
request.  This  modeling  indicates  that  the 
increased  emissions  which  would  be 
allowed  by  the  variance  would  not  have 
a  significant  impact  (i.e.,  less  than  5 
micrograms  per  cubic  meter.  24-honr 
average)  on  the  particulate  level  around 
the  plant.  This  modeling  analysis 
addresses  only  emiasions  from  the  hot 
scarfer  and  does  not  provide  an 
attainment  demoDatratiOB  in  the 
nonattainment  area.  It,  therefore,  does 
not  satisfy  USEPA's  requireiaeat  for  a 
modeled  demonstration  of  attainment  in 
the  impact  area  of  the  source,  as 
specified  in  the  Sheldon  Meyers'  policy 
memorandum.  USEPA  proposes  to 
disapprove  the  incorporation  of  this 
variance  for  LTV  into  the  Illinois  SIP 
because  the  State  has  failed  to 
demonstrate  that  the  SIP.  as  a  whole 
despite  the  relaxatioa.  wrill  provide  Car 
the  attainment  and  maintenance  of  the 
TSP  NAAQS  in  the  area  in  which  the 
hot  scarfer  is  located  and  has  an  impact. 
Public  comments  are  invited  on  this 
proposed  SIP  revision  aad  on  USEPA's 
proposed  dxaapjaavaL  Public  comments 
received  by  the  date  indicated  above 
will  be  consitfered  in  tha  development  of 
USEPA's  final  rule. 

Under  5  U.S.C.  sectiori  8(B{b).  USEPA 
must  determine  whether  this  proposed 
rulemaking  at:tion.  if  finally  adopted, 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  concerns  a  singfe 
entity— LTV  Steel  Corporation.  Further, 
LTV  Steel  Corporation  ia  not  a  saiall 
entity.  This  regulation,  therefore,  will 
not  have  a  significant  economic  im^ct 
on  a  substantial  number  of  small 
entities. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  kiana^mcnt 
and  Budget  (OMB)  for  review. 

Authoriiyr  42  U.S.C.  7!|at-7B42. 
Dated:  March  28. 1986.     , 
Valdas  V.  Adamkua. 

RegianaJ  Administrator.      | 

EdMsrial  Bote.— This  dae«ment  was 
received  atthe  Office  ef  the  Federal  Register 
on  Novembsr  la,  IS 


[FR  Doc.  86-26284  RIed  11-40-86;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parte  203  and  252 

Federal  Acquiaition  Reguiation 
Supplement  Concerning  Fraud,  Waste 
and  Abuse  Awareness  Programs 

agency:  Department  of  Defease  (DoD). 
ACTION:  Proposed  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  Council  has  approved  a 
proposed  rule  and  request  for  public 
comment  containing  certain  revisions  to 
the  DoD  Federal  Acquisition  Regulation 
Supplement  (DFARS)  pertaining  to  the 
prevention  and  elimination  of  fraud, 
waste  and  abuse  in  defense  contacting. 
If  adopted  as  a  final  rule,  the  revisions 
would  require  that  DoD  prime  contracts 
and  subcontracts  contain  a  contract 
clause  whereby  contractors  agree  to 
establish  fraud,  waste  and  abuse 
awareness  programs  of  a  formality  and 
scope  appropriate  to  their  particular 
circumstances.  The  proposed  clause 
would  require  that  awareness  programs 
contain  certain  essential  elements, 
including  employee  orientations  and 
posting  of  DoD  Inspector  General 
Hotline  procedures.  DoD  prime 
contracts  awarded  using  small  purchase 
procedures  of  FAR  Part  13  would  be 
exempt  from  the  requirement  as  would 
be  subcontracts  not  exceeding  $25,000. 

Comments:  Interested  parties  are 
invited  to  submit  written  comments  on 
or  before  January  20, 1966,  to  the 
Executive  Secretary.  DAR  Council,  at 
the  address  below,  to  be  C(Hisidered  in 
formulation  of  a  flnal  rule.  IHease  cite 
DAR  Case  84-164  in  all  correspondence 
related  to  this  subject. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  Attn: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD(P)/ 
DARS,  c/o  OASD(A&L]  (M&RS).  Room 
3C841,  The  Pwitagon.  Washington.  DC 
20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  telephone  (202) 
697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  increasing  number  of  defense 
contractors  have  voluntarily  adopted 
employee  orientation  programs  designed 
to  prevent  and  eliminate  fraudulent  and 
wasteful  practices  in  defense 
procurement.  These  laudatory  pro^'ams 
generally  supplement  and  complement 
standards  of  conduct  and  ethics  training 
conducted  by  many  Hrms  in  the  ordinary 


course  of  business.  In  furtherance  of 
these  initiatives  and  for  the  purpose  of 
providing  greater  emphasis  upon 
prevention  efforts,  the  DAR  Council  has 
proposed  a  contractual  requirement  that 
contractors  develop  fraud,  waste  and 
abuse  awareness  programs  tailored  to 
their  unique  circumstances  (e.g.  the 
extent  to  which  a  firm  may  engage  in 
government  contracting).  Subcontracts 
not  exceeding  $25,000  would  be  exempt 
from  the  contract  requirement  as  would 
prime  contracts  entered  into  using  the 
small  purchase  iHt>cedures  of  FAR  Part 
13.  The  proposed  DFARS  revisions  have 
been  structured  in  a  manner  which 
allows  maximum  flexibility  and  latitude, 
while  preserving  program  features 
deemed  essential  by  the  DoD. 

B.  Regulatory  Flexibility  Act 

The  proposed  revisions  are  not 
expected  to  have  a  significiint  economic 
impact  upon  a  substantial  number  of 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  of  198a  5 
U.S.C.  601  et  seq.,  therefore  preparation 
of  a  Regulatory  Flexibility  Analysis  is 
not  required.  However,  consistent  with 
section  603(c)(3)  of  the  Act  and  DoD 
policy  concerning  the  reduction  of 
burdens  upon  small  businesses, 
contractual  requirements  have  been 
stated  in  terms  of  performance 
objectives  rather  than  design  standards 
which  allows  small  businesses  greater 
flexibility  in  formulating  programs 
tailored  to  their  unique  circumstances. 
Additionally,  contracts  entered  into 
under  small  purchase  procedures,  and 
subcontracts  not  exceeding  $25,000  have 
been  exempted  from  the  requirement, 
consistent  with  section  603(c)(4)  of  the 
Act.  Comments  are  invited  from  small 
businesses  and  other  interested  parties. 

C  Psqierwock  Reduction  Act 

The  proposed  DFARS  revisions  do  not 
constitute  a  collection  of  information 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  as  implemented  within  regulations 
prescribed  by  OMB  at  5  CFR  Part  1320. 
However,  consistent  with  the  purposes 
of  the  Act  and  DoD  policy  concerning 
the  reduction  of  paperwork  burdens  on 
the  public,  compliance  with  the 
proposed  rule  will  not  entail  reporting 
requirements  nor  require  that 
contractors  generate  a  system  of 
records.  Since  many  firms  currently 
conduct  and  document  ethics 
orientations  with  their  employees,  the 
provision  in  the  proposed  rule,  that 
contractors  document  the  fact  of  having 
conducted  employee  orientations,  is  not 
deemed  to  impose  an  additional 
requirement  on  the  private  sector. 


List  of  Subjects  in  48  CFR  Parts  203  and 
252 

Procurement. 

Charles  W.  Uoyd. 

Executive  Secretary.  Defease  Acquisition 
Regulatory  Council. 

Therefore.  48  CFR  Parts  203  and  252 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  203  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C  301. 10  U.S.C.  2202.  DoD 
Directive  500a35  and  DoD  FAR  Supplement 
201.301. 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  A  new  Subpart  203.70,  consisting  of 
sections  203.7001  and  203.7002.  is 
proposed  to  be  added  to  read  as  follows: 

Subpart  203.70-FrMid,  Waste  and  AbuM 
A« 


Sec. 

203.7001  Policy. 

203.7002  Contract  clause. 

Subpart  203.70-Fraud,  Waste  and 


203.7001  Policy. 

The  prevention  and  elimination  of 
fraud,  waste  and  abuse  is  the 
responsibility  of  the  government  its 
prime  contractors  and  subcontractors  at 
every  tier.  Contractors  should  develop 
and  implement  employee  fraud,  waste 
and  abuse  awareness  programs. 
Essential  elements  of  such  programs  are 
the  display  of  posters  providing 
information  on  the  Government 
Inspector  General  Hotline  Procedures, 
new  employee  ocientation  and 
continued  education  of  employees  as  to 
their  responsibilities  in  eliminating 
fraud,  waste  and  abuse. 

203.7002  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  252.203-7001,  Contractor 
Fraud,  Waste  and  Abuse  Awareness 
Program,  in  all  solicitations  and 
contracts  except  those  using  small 
purchase  procedures  in  Part  13.  The 
clause  may  be  used  in  small  purchases 
at  the  discretion  of  the  contracting 
officer. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  252.203-7001  is  proposed  to 
be  added  to  read  as  follows: 


BEST  COPY  AVAILABLE 
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252.203-7001    Contractor  Fraud,  Waste 
and  Abuse  Awareness  Program. 

As  prescribed  in  203.7002.  insert  the 
following  clause: 

Contractor  Fraud,  Waste  and  Abuse 
Awareness  Pcogram  ( 1966) 

(a)  The  contractor  agrees  to  maintain  an 
employee  fraud,  waste  and  abuse  awareness 
program.  The  purpose  of  this  program  is  to 
inform  employees  of  their  duties,  rights  and 
responsibihties  for  preventing  and  reporting 
fraud,  waste  and  abuse.  The  formality  of  the 
program  and  its  scope  shall  be  established  as 
appropriate  for  the  circumstances.  However, 
the  contractor  agrees  to  include  the  following 
elements: 

(1)  Employee  orientation  that  describes 
employee  responsibilities  for  preventing  and 
reporting  fraud,  waste  and  abuse.  Employees 
shall  be  informed  of  the  fines  and  penalties 
for:  False  claims  and  false  statements  to  the 
Government:  misappropriating  properties 
purchased  for  use  on  Government  contracts; 
product  substitution:  collusive  bids;  and 
bribery,  unlawful  gratuities,  mail  fraud  and 
wire  fraud.  Employees  shall  be  informed  that, 
pursuant  to  10  U.S.C.  2409.  they  may  not  be 
discharged,  demoted  or  otherwise 
discriminated  against  as  a  reprisal  for 
disclosing  to  a  Member  of  Congress  or  an 
authorized  official  of  the  Department  of 
Defense  or  the  Department  of  Justice 
information  relating  to  a  substantial  violation 
of  law  related  to  a  defense  contract.  In 
addition,  employees  should  be  made  aware 
of  unethical  practices  reflecting  an  actual  or 
apparent  conflict  of  interest  (e.g., 
subcontractor  kickbacks,  or  vendor 
gratuities). 

(2)  Prominent  display  of  posters  that 
provide  information  on  Government 
Inspector  General  Hotline  procedures.  Such 
posters  shall  be  posted  in  conspicuous  places 
that  are  available  to  employees  and 
applicants  for  employment.  Hotline  posters 
are  available  from  the  Government.  If 
contractor  developed  posters  are  used,  they 
shall,  as  a  minimum,  provide  Hotline 
telephone  numbers  and  state  that 
Government  Hotline  procedures  assure 
employee  anonymity. 

(3)  Informing  employees  of  their 
responsibilities  for  assuring  the  accuracy  of 
their  time  charges  to  Government  and,  in 
turn,  the  integrity  of  the  contractor's 
timekeeping  system.  Employees  should  be 
informed  that  willfully  or  knowingly 
mischarging  their  time  may  result  in  false 
claims  or  false  statements  to  the  Government 
and  may  subject  them  to  a  fine  and/or 
imprisonment. 

(4)  Periodic  discussions  with  employees  of 
their  responsibilities  and  liabilities  while 
working  on  Government  contracts  to  assure  a 
continual  awareness  of  the  Contractor's 
program  for  prevention  of  fraud,  waste  and 
abuse. 

(b)  The  contractor  shall  document 
employee  orientations. 

(c)  The  contractor  shall  include  the 
substance  of  this  clause,  including  this 
paragraph  (c),  in  all  subcontracts  in  excess  of 
$25,000. 


(End  of  clause) 

IFR  Doc.  86-26301  Filed  11-20-66:  8:45  am) 

BILLrNG  CODE  3810-OV4H 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

I 
49  CFR  Part  172 

tOocket  No.  HM-1M;  Notice  No.  86-6] 

Molten  Sulfun  Molten  Materials 
Generally 

agency:  Research  and  Special  Programs 

Administration  (RSPA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  RSPA  is  proposing  to  regulate 
molten  sulfur  as  a  hazardous  material 
and  make  it  subject  to  the  hazard 
warning  communications  requirements. 
The  proposed  changes  would 
cummunicate  warning  of  hazard  by 
means  of  markings,  shipping  papers, 
labeling  and  placarding.  The  proposed 
changes  are  necessary  so  that 
emergency  response  personnel  will  have 
sufficient  warning  to  help  them 
adequately  handle  incidents  involving 
this  material.  RSPA  is  also  soliciting 
information  concerning  other  molten 
materials,  to  determine  if  there  is  a  need 
to  make  them  subject  to  the  regulations. 
DATE:  Comments  must  be  received  by 
February  19, 1987. 

ADDRESS:  Address  comments  to: 
Dockets  Branch,  Office  of  Hazardous 
Materials  Transportation  (DHM-53). 
U.S.  Department  of  Transportation. 
Washington.  DC  20590.  Comments 
should  be  submitted,  identifying  the 
docket  number  (Docket  HM-198)  and, 
when  possible,  in  five  copies.  The 
Dockets  Branch  is  located  in  Room  8426 
of  the  Nassif  Building,  400  Seventh 
Street  SW..  Washington,  DC.  Office 
hours  are  8:30  a.m.  to  5:00  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irving  R.  Abis,  Standards  Division, 
Telephone:  (202)  366-4488  or  Charies 
Hochman,  Technical  Division, 
Telephone:  (202)  366-4545.  Office  of 
Hazardous  Materials  Transportation. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

SUPPI^MENTARY  INFORMATION:  The 

National  Transportation  Safety  Board 
(NTSB)  has  recommended  that  the 
RSPA:  (1)  Regulate  molten  sulfur  and.  as 
appropriate,  other  molten  materials,  as 
hazardous  materials.  (2)  prescribe 
packaging  and  handling  standards,  and 
(3)  incorporate  information  relating  to 


the  hazards  of  these  materials  into 
warning  devices  and  publications 
available  to  emergency  responders  and 
others  involved  in  the  transportation  of 
molten  materials. 

As  background  to  its  Safety 
recommendation  1-85-19.  issued  oh 
August  12. 1985,  the  NTSB  stated  the 
following: 

About  11:50  a.m.,  P.s.t.,  on  January  19, 1985, 
a  tractor  with  two  tank  trailers,  operated  by 
Cal  Tank  Lines,  struck  the  concrete  median 
barrier  of  the  southbound  lanes  of  Interstate 
680  on  the  Benicia-Martmez  bridge  in  Benicia, 
California.  The  trailers,  carrying  molten 
sulfur,  overturned  into  the  northbound  lanes. 
One  trailer  was  destroyed  by  ensuing  fires, 
and  the  other  was  breached  in  several  places. 
The  molten  sulfur  splashed  onto  vehicles 
traveling  in  the  northbound  lanes  as  well  as 
onto  the  roadway  and  it*  shoulders.  The 
sulfur  was  ignited  by  an  undetermined  source 
and  burned  for  approximately  3  hours.  The 
driver  of  the  truck  and  the  driver  of  one  of  the 
vehicles  in  the  northbound  lanes  died,  and  26 
persons  were  taken  to  local  hospitals:  3 
persons  were  admitted.  Persons  were 
evacuated  from  the  area  near  the  accident 
site,  and  the  roadway  was  closed  for  15 
minutes. 

Firefighters  reported  that  when  they 
arrived  visibility  was  extremely  poor  due  to  a 
heavy  white  smoke.  In  their  haste  to  attend 
the  injured,  and  because  bystanders 
appeared  to  be  suffering  no  ill  effects  from 
the  smoke,  the  initial  responders  carried  out 
rescue  operations  without  donning  any 
protective  breathing  apparatus.  These 
firefighters  later  were  treated  for  breathing 
difficulties  related  to  vapors  from  the  burning 
material.  When  the  fire  chief  arrived,  he  tried 
to  identify  the  cargo  by  looking  for  placards, 
but  there  were  none  on  the  trailers.  After  the 
injured  had  been  sent  to  the  hospital,  the 
firefighters  turned  their  attention  to  dealing 
with  the  material  spilled  from  the  trailers. 
Firefighters,  now  in  chemical  protective  suits, 
attempted  to  plug  the  holes  in  one  of  the 
trailers  using  wooded  plugs,  but  they  were 
unsuccessful  because  the  molten  material 
ignited  the  plugs.  At  the  same  time,  other 
firefighters  were  hesitant  to  apply 
extinquishants  to  the  burring  material  on  the 
ground  since  they  did  not  know  what  the 
material  was. 

About  1:15  p.m.,  two  firefighters 
approached  the  cab  of  the  truck  and  found  a 
waybill  and  other  papers  on  the  ground 
outside  the  tractor.  Using  information  from 
these  papers,  the  carrier  was  contacted,  and 
at  1:30  p.m.  the  material  was  identified  as 
molten  sulfur.  By  that  time,  several  additional 
persons  had  been  sent  to  the  hospital 
suffering  from  either  contact  bums  due  to  the 
molten  sulfur  or  inhalation  of  its  combustion 
products.  Even  after  the  firefighters  learned 
the  identity  of  the  material,  they  had 
difficulty  finding  information  on  how  to 
handle  the  emergency  and  how  to  treat  those 
injured  in  the  emergency  response 
guidebooks  they  had  avaUable.  Ultimately, 
the  fire  chief  finally  was  able  to  find  limited 
information  on  handling  molten  sulfur  in  the 
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U.S.  Department  of  Transportation's  (DOT) 
1984  Emergency  Response  Guidebook. 

The  molten  sulfur  was  a  causal  factor  in 
the  two  deaths  and  in  most  of  the  injuries 
involved  in  this  accident.  When  fireflghters 
arrived,  the  truck  driver  was  alive,  but 
trapped  in  the  cab  of  his  truck.  Firefighters 
attempted  to  extricate  the  driver  but  were 
forced  to  retreat  due  to  the  heat  from  the 
burning  sulfur.  Sometime  after  11:30  pjn.,  the 
driver's  body  was  removed  from  the  cab  of 
the  truck.  The  coroner's  report  listed  the 
cause  of  the  driver's  death  as  "inhalation  of 
fire  and  smoke  with  asphyxiation."  The  other 
fatality  was  splashed  by  molten  sulfur  as  the 
tanks  climbed  the  barrier.  He  died  3  days 
later  of  thermal  bums.  Many  of  those  injured 
as  a  result  of  this  accident  suffered  irritation 
of  the  mucous  membranes.  Sulfur  dioxide,  a 
combustion  product  of  sulfur,  produces  this 
effect. 

The  NTSB  continued: 

While  the  temperature  at  which  molten 
sulfur  is  transported  is  not  sufficient  to  ignite 
most  combustibles,  its  elevated  temperature 
presents  a  hazard  nevertheless,  as  this 
accident  involving  the  deaths  of  2  persons 
and  injury  to  26  others  and  substantial 
property  damage  demonstrated.  The  Safety 
Board  is  concerned  that  there  may  be  other 
unregulated  molten  materials  in  the 
transportation  system  which  also  might  cause 
severe  casualties  involving  persons,  damage 
to  property,  and  major  disruption  to 
communities. 

Therefore  the  National  Transportation 
Safety  Board  recommends  that  the  Research 
and  Special  Ptogtami  Administration: 

Regulate  molten  sulfur  and,  as  appropriate, 
other  molten  materials,  as  hazardous 
materials,  prescribe  packaging  and  handling 
standards,  and  incorporate  information 
relating  to  the  hazards  of  these  materials  into 
warning  devices  and  publications  available 
to  emergency  respcMiders  and  others  involved 
in  the  transportation  of  molten  materials. 
(Class  II.  Priority  Action]  (1-85-19). 

Classify  as  priority  action  on  the  proposed 
rulemaking  in  Docket  HM-178  reganting  the 
deflnition  of  a  flammable  solid,  and  establish 
a  timetable  for  its  completion.  Include  in  the 
final  rule  test  requirements  and  clear, 
objective  criteria  for  shippers  to  identify 
those  materials  included  in  this  hazard  class. 
(Class  II,  Priority  Action)  (1-85-20). 

RSPA  has  conducted  an  analysis  of 
the  inherent  hazards  involved  in  the 
transportation  of  molten  materials  to 
determine  whether  these  materials  are 
adequately  regulated  to  provide  safe 
transportation.  As  part  of  this  analysis, 
RSPA  reviewed  the  results  of  a  separate 
investigation  of  the  Benicia,  California 
accident  conducted  by  the  National  Fire 
Protection  Association  that  was 
discussed  in  the  January  1986  issue  of 
Fire  Journal.  Analysis  of  the 
investigation  report  showed  the 
following: 

1.  Detailed  emergency  response 
information  on  molten  sulfur  was  not 
immediately  available  because  molten 


sulfur  is  not  subject  to  regulation  as  a 
hazardous  material. 

2.  Firefighters  had  difficulty 
conHrmiixg  the  nature  of  the  cargo. 

3.  Visibility  at  the  site  was  severely 
limited  as  a  result  of  fog  and  dense 
vapors  of  sulfur  dioxide. 

RSPA  agrees  with  the  NTSB's 
assessment  that  molten  sulfur  should  be 
regulated  as  a  hazardous  material. 
RSPA  believes  that  analysis  of  the 
investigation  of  this  incident  and  other 
incidents  involving  molten  sulfur 
justifies  the  regulation  of  this  material 
as  a  flammable  solid,  even  though  it 
may  not  be  in  a  solid  state  during 
transportation.  This  action  is  necessary 
so  that  emergency  response  personnel 
will  have  sufficient  initial  warning 
information  to  assist  them  in  handling 
this  kind  of  incident.  RSPA  has  not 
determined  if  specific  packaging 
standards  are  necessary.  In  this  notice 
RSPA  is  proposing  that  molten  sulfur  be 
subject  only  to  the  general  packaging 
requirements  contained  in  §  173.24.  "This 
section  contains  general  packaging 
requirements  for  the  transportation  of 
all  hazardous  materials. 

This  notice  also  solicits  comments  on 
the  nature  and  scope  of  the 
transportation  of  molten  sulfur  and 
other  molten  materials  that  are  currently 
not  regulated  as  hazardous  materials. 
Evaluation  of  these  comments  will  aid 
RSPA  in  determining  whether  other 
molten  materials  should  be  regulated, 
and  if  specific  packaging  standards  are 
necessary  for  the  safe  transportation  of 
molten  sulfur  and  other  molten 
materials.  RSPA  will  evaluate  these 
comments  and  then  determine  if  it  will 
propose  further  amendments  to  the 
HMR. 

In  this  notice,  RSPA  proposes  to 
specifically  list  molten  sulfur  in  the 
Hazardous  Materials  Table  [HMT)  in 
§  172.101,  and  classify  the  material  as  a 
flammable  solid.  Solid  sulfur  is  currently 
regulated  domestically  as  ORM-C  only 
for  shipments  by  vessel.  Approximately 
6  million  long  tons  of  molten  sulfiu-  are 
shipped  domestically  by  highway  and 
rail  each  year.  Sulfur,  in  a  molten  state, 
is  not  currently  listed  as  a  hazardous 
material  in  the  HNfT.  However,  molten 
sulfur  is  listed  in  the  Optional 
Hazardous  Materials  Table,  S  172.102, 
reflecting  regulated  status  in  the 
International  Maritime  Dangerous 
Goods  (IMDG)  Code.  (This  table  is  used 
for  import  and  export  shipments  by 
vessel.)  Furthermore,  the  U.S.  Coast 
Guard  presently  regulates  bulk  vessel 
movements  of  molten  sulfur  in 
Subchapter  O  of  46  CFR.  If  the  rules 
proposed  in  this  notice  are  adopted, 
molten  sulfur  would  be  treated  in  the 
same  manner  as  in  the  U.N. 


Recommradations.  However,  since  it  is 
unclear  whether  or  not  molten  sulfur 
meets  the  current  flammable  solid 
defmition  contained  in  §  173.150,  the 
RSPA  is  proposing  to  include  a  plus 
mark  (  + j  associated  with  the  entry  in 
the  HMT.  This  would  indicate  that 
molten  sulfur  is  subject  to  the 
regulations  as  a  flammable  solid 
whether  or  not  the  material  meets  the 
definition  of  the  hazard  class  contained 
in  §  173.154. 

The  definition  of  a  flammable  solid  is 
less  than  precise.  The  NTSB  pointed  this 
out  in  the  background  to  its  Safety 
Recommendations  1-85-19  and  1-85-20. 
A  more  precise  flammable  solid 
definition  is  under  study  by  the  United 
Nations  Committee  of  Experts  on  the 
Transportation  of  Dangerous  Goods 
(U.N.).  Despite  the  current  efforts  to 
improve  the  definition,  the  U.N. 
recommendations  classify  molten  sulfur 
an  a  flammable  solid. 

In  addition  to  proposing  to  regulate 
the  transportation  of  molten  sulfur, 
which  would  have  the  effect  of  requiring 
shipping  papers,  marking,  labeling,  and 
transport  vehicle  placarding,  the  RSPA 
is  soliciting  comments  on  the  following 
questions  in  order  to  determine  the  need 
for  further  regulation  of  molten  sulfur 
and  other  molten  materials  as 
appropriate: 

1.  What  molten  materials,  not 
currently  regulated  by  DOT.  are  being 
transported? 

2.  At  what  temperatures  are  these 
materials  transported? 

3.  What  modes  of  transportation  are 
being  used  for  the  transportation  of 
molten  materials? 

4.  What  packagings  (bulk  and/or  non- 
bulk)  are  being  used  for  the 
transportation  of  molten  materials? 

5.  What  is  the  minimum/maximum 
quantity  of  molten  materials  being 
transported  in  any  one  transport 
vehicle? 

6.  What  are  the  hazards  associated 
with  the  transportation  of  specific  types 
of  molten  materials? 

7.  Should  shipping  papers,  markings, 
and  placarding  be  required  for 
shipments  of  all  or  specific  molten 
materials? 

8.  Are  DOT  packaging  standards, 
including  specification  packagings, 
necessary  for  the  safe  transportation  of 
molten  materials? 

9.  What  packaging  design  criteria  are 
used  to  minimize  the  loss  of  lading  as  a 
result  of  a  coUision  or  overturn? 

10.  Does  industry  have,  or  is  industry 
working  on,  packaging  standards  for  the 
transportation  of  any  molten  material? 
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11.  What  accident  data  is  available  to 
demonstrate  the  suitability  of  presently 
used  packagings  for  molten  materials? 

The  RSPA  has  determined  that  this 
rulemaking:  (1)  Is  not  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOTs  policies  and 
procedures  (44  FR  11034):  (3)  will  not 
affect  not-for-profit  enterprises  or  small 
governmental  jurisdictions:  and  (4)  does 
not  require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (40  U.S.C. 

9172.101    Hazardous  Materials  Table. 


4321  et  seq.).  A  regulatory  evaluation  is 
available  for  review  in  the  docket. 
Based  on  limited  information  concerning 
the  size  and  nature  of  entities  likely 
affected.  I  certify  that  this  proposed 
regulation  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  49  CFR  Part  172 

Hazardous  materials  transportation. 
Labeling,  packaging,  and  containers. 


PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  CCMMUMCATIONS 
REGULATIONS 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804. 1805,  and 
1808;  49  CFR  part  1,  unless  otherwise  noted. 

§172.101    [Amended] 

2.  In  §  172.101.  the  Hazardous 
Materials  Table  would  be  amended  by 
adding  a  new  entry  as  follows: 


.  /E'A/W 


Hazardous 

materials 

descrplions  and 

proper  sbipptng 

names 


ADO 
Sultur.  molten 


Hazard  class 


Flammal>le  solid 


IdentificatKXi 
number 


3(a) 


Label(sl 

required  (if  not 

excepted) 


Packaging 


Exceptions 


5(a) 


UN  2448.. 


Flammabte  solid  .  None. 


Specific 
require- 
ments 


5(b) 


173.24 


Maximum  net  quantity  m  one 
package 


Passer)ger 

carrying  aircraft 

or  railcar 


6(a) 


Forbidden.. 


Cargo  aircraft 
only 


6(b) 


Forbidden.. 


Water  shipments 


Cargo 
vessel 


yw 


Pas- 
langer 


7(b) 


Otber 
requirements 


7(c) 


Stew  separated 
from  oxidizers 
and  away  from 
living  quarters. 


Issued  in  Washington.  DC.  on  November 
17, 1986.  under  authority  delegated  in  49  CFR 
Part  106.  Appendix  A. 

Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 
Transportation. 

(FR  Doc.  86-26260  Filed  11-20-86;  8:45  am| 

BHXING  CODE  4910-60-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Lomatium  bradshawll 
(Bradshaw's  lomatium) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  Lomatium  bradshawii 
(Bradshaw's  lomatium)  to  be  an 
endangered  species.  This  action  is  being 
taken  because  the  few  remnant 
populations  of  the  species  are  being 
threatened  by  habitat  alteration  or 
destruction  through  agricultural  or 
residential  development  and 
competition  with  encroaching  woody 
vegetation.  Lomatium  bradshawii 
occurs  in  isolated  pockets  of  remaining 
native  bottom  land  prairie  habitat  in  the 
Willamette  Valley  of  Oregon.  A 
determination  oi  Lomatium  bradshawii 


to  be  an  endangered  species  would 
implement  the  protection  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended.  Comments  and  materials 
related  to  the  proposal  are  now  being 
solicited. 

DATES:  Comments  from  the  public  and 
the  State  of  Oregon  must  be  received  by 
January  20, 1987.  Public  hearing  requests 
must  be  received  by  January  5, 1987. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  500  NE.  Multnomah 
Street,  Suite  1692.  Portland,  Oregon 
97232.  Comments  and  materials  relating 
to  this  rule  are  available  for  public 
inspection  by  appointment  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service.  500  NE.  Multnomah 
Street,  Suite  1692,  Portland,  Oregon 
97232  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background  I 

Lomatium  bradshawii  (Bradshaw's 
lomatium)  is  a  member  of  a  native 
lowland  prairie  community  endemic  to 
the  Willamette  Valley  of  Oregon.  It  was 
first  collected  in  1916  at  Salem,  and  was 
described  as  Leptotoenia  bradshawii  in 
1934.  It  was  included  in  Lomatium  in 
1942.  It  is  usually  found  on  low  swales 
in  soils  that  are  wet  much  of  the  year. 


The  most  signiHcant  threat  to  this  . 
plant's  survival  has  been  the  conversion 
of  native  prairie  habitat  to  agricultural 
land.  This  habitat  is  very  valuable  and 
productive  as  farmland,  and 
consequently  most  of  such  land  in  the 
Willamette  Valley  is  now  in  agricultural 
use.  Recently,  residential/industrial 
development  has  encroached  upon  much 
of  the  remaining  habitat  that  supports 
Lomatium  bradshawii. 

There  are  eight  or  nine  populations 
remaining  within  the  plant's  former 
range,  scattered  from  Salem  to  just 
south  of  Eugene,  Oregon.  These 
populations  vary  in  size  from  several 
thousand  plants  to  only  a  few 
individuals.  The  vigor  of  these 
populations  also  varies  considerably. 
Two  of  these  populations  are  vulnerable 
to  further  suburban  development. 

The  continued  existence  of  this 
species  is  threatened  by  land  use 
conversion,  which  is  eliminating  the 
native  prairies  in  favor  df  agriculture 
and  other  developments.  Suppression  of 
fire  in  some  areas  also  appears  to  be 
allowing  encroachment  of  prairie 
habitat  by  woody  vegetation,  resulting 
in  a  decline  of  the  Lomatium.  This  rule 
proposes  to  determine  Lomatium 
bradshawii  to  be  endangered,  and 
implements  the  protection  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended. 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Becretary  of  the 
Smithsonian  Institution  to  prepare  & 
report  on  those  plants  considered  to  be 
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endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9. 1975.  On  July  1. 1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  former  Section  4(c)(2)  of  the 
Act  (petition  acceptance  is  now 
governed  by  Section  4(b)(3)  of  the  Act), 
and  of  its  intention  to  review  the  status 
of  the  plant  taxa  named  within.  On  June 
16. 1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  Section 
4  of  the  Act. 

This  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975,  Federal  Register 
publication.  Lomatium  bradshawii  was 
included  in  the  July  1. 1975,  notice  of 
review  and  in  the  June  16. 1976. 
proposal. 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
established  for  proposals  already  over  2 
years  old.  On  December  10, 1979,  the 
Service  published  a  notice  of  the 
withdrawal  of  the  still-pending  portion 
of  the  June  16. 1976.  proposal,  along  with 
four  other  proposals  that  had  expired. 
The  withdrawal  of  the  proposal  to  list 
Lomatium  bradshawii  was  not  based  on 
biological  considerations,  but  instead 
was  the  result  of  the  administrative 
requirements  of  the  Act  prior  to  the  1982 
Amendments.  An  updated  notice  of 
review,  published  on  December  15, 1980 
(45  FR  82480).  listed  Lomatium 
bradshawii  in  Category  1,  which 
comprises  taxa  for  which  sufficient 
information  is  available  to  support 
proposal  of  listing  as  endangered  or 
threatened.  On  February  15. 1983.  the 
Service  published  notice  (48  FR  6752)  of 
its  finding  that  the  petitioned  listing  of 
this  species  may  be  warranted,  in 
accord  with  section  4(b)(3)(A)  of  the 
Act,  as  amended  in  1982.  On  October  13, 
1983,  October  12. 1984,  and  again  on 
October  11. 1985.  the  petition  finding 
was  made  that  listing  of  this  taxon  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act. 
Such  a  Hnding  requires  that  the  petition 
be  recycled,  pursuant  to  section 
4(b)(3)(C)(i)  of  the  Act.  Therefore,  a  new 
finding  must  be  made;  the  Service  finds 
that  the  petitioned  action  is  warranted 


and  hereby  publishes  a  proposal  to  list 
the  species  as  endangered,  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act. 

Summary  of  Factors  Affectiog  the 
Spedes 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  etseq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  These  factors  and 
their  application  to  Lomatium 
bradshawii  (Rose  ex  Math.)  Math.  & 
Const.  (Bradshaw's  lomatium)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Although  this 
species  was  known  historically 
throughout  the  Willamette  Valley  of 
Oregon,  habitat  of  Lomatium 
bradshawii  has  been  mostly  developed 
for  agriculture  or  urbanization,  leaving  a 
few  small  preserves  that  are  generally 
managed  for  grazing,  or  wildlife,  or  not 
managed  at  all.  Today  there  are  eight  or 
possibly  nine  known  remaining 
populations  of  the  species. 

Invasion  of  prairie  vegetation  by 
various  woody  plant  species  has  also 
caused  decline  in  Lomatium  bradshawii 
at  some  sites.  Prairies  in  the  Willamette 
Valley  apparently  require  periodic 
burning  to  prevent  such  encroachment. 
Because  seeds  and  young  plants  of  the 
Lomatium  do  not  survive  fire,  however, 
burning  at  too  fivquent  an  interval  can 
prevent  establishment  of  new 
individuals  of  the  species  (Kagan  1980). 

Two  existing  populations  are  located 
near  Corvallis,  Oregon:  one  on  the 
Finley  National  Wildlife  Refuge  (NWR) 
and  the  other  just  northeast  of  CorvaUis. 
The  population  on  Finley  NWR  was 
recently  rediscovered  and  presently 
consists  of  about  60  individual  plants. 
The  habitat  on  the  refuge  is  managed  by 
the  U.S.  Fish  and  Wildlife  Service, 
primarily  as  a  natural  area.  Past 
management  practices  included  some 
controlled  burning  to  prevent  the 
encroachment  of  shrubs  on  the  native 
grassland.  Future  refuge  habitat 
management  activities  will  include 
provisions  to  improve  the  status  of  this 
population. 

The  second  site,  at  the  Jackson- 
Frazier  wetland  northeast  of  Corvallis, 
consisted  until  recently  of  a  remnant 
population  of  several  hundred  plants. 
An  adjoining  wet  prairie  of 
approximately  75  acres  north  of  this 


area  functioned  as  the  watershed 
critical  to  this  population.  A  large 
portion  of  this  population  was  destroyed 
by  construction  of  a  housing 
development  in  1980.  The  area 
supporting  the  remaining  Lomatium 
plants  was  plowed  in  November  1965, 
about  400  plants  still  survive  in  1986 
(Kagan,  pers.  comm.). 

Other  remaining  populations  of  Z.. 
bradshawii  are  in  and  around  Eugene, 
Oregon.  One  is  located  near  the  Long 
Tom  River,  northwest  of  Eugene. 
Oregon.  It  formerly  occurred  on  both 
private  and  Bureau  of  Land 
Management  (BLM)  land.  The  portion  of 
the  habitat  on  private  land  and  some 
adjacent  habitat  on  BLM  land  has  been 
plowed,  destroying  approximately  half 
of  the  total  population.  The  remainder  of 
this  population,  occurring  on  BLM  land, 
has  been  subject  to  light  grazing  in  the 
past  but  has  never  been  plowed.  Future 
management  of  this  land  is 
undetermined,  and  it  remains  unfenced 
at  this  time. 

The  second  of  these  more  southern 
populations,  and  the  largest  extant 
population  of  the  species,  numbering  in 
the  tens  of  thousands,  is  located  in 
Eugene  near  Willow  Creek.  This  site 
supports  a  diverse  plant  community,  a 
relict  of  the  Willamette  Valley  bottom 
land  prairie.  Another  plant  candidate  for 
listing,  Erigeron  decumbens  var. 
decumbens  (Willamette  daisy)  also 
occurs  at  this  site.  This  land  is  privately 
owned  and  has  been  under 
consideration  for  residential 
development  in  the  past.  Currently,  it  is 
leased  to  the  Nature  Conservancy,  and 
the  local  community  is  negotiating  to 
attempt  to  preserve  the  land. 

The  third  population  in  the  Eugene 
area  is  located  near  the  Fern  Ridge 
Reservoir  on  land  administered  by  the 
Army  Corps  of  Engineers.  Although 
about  100  individuals  of  the  Lomatium 
have  been  destroyed  here  in  recent 
years,  apparently  as  a  result  of 
permanent  flooding  of  a  portion  of  the 
area,  the  remaining  population  is 
estimated  to  comprise  about  10,000 
plants. 

The  fourth  population  in  the  Eugene 
area  was  discovered  near  Mt.  Pisgah  in 
1985.  It  comprises  about  100-200 
individuals. 

Three  other  recently  discovered  small 
populations,  of  fewer  than  100 
individuals  each,  occiu'  in  or  near 
Eugene,  Oregon.  One  is  located  in 
Eugene  along  Amazon  Creek.  Although 
this  land  has  been  managed  for 
recreation  for  many  years,  a  very  small 
population  of  Lomatium  bradshawii 
occurs  at  the  site.  Another  population 
has  been  discovered  west  of  Eugene 
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near  an  electric  power  substation.  A 
third  was  {fiscovered  a  fiew  miles  south 
of  Eugene  along  the  Camas  Swale  aear 
Interstate  5.  Lomatium  bradshawU  has 
not  been  seen  at  Camas  Swale  for  two 
years,  and  may  now  be  extirpated  there. 
These  populations  are  very  small  and 
their  continued  existence  is  doubtful 

B.  Ovenitilization  for  commercial, 
recrecUional,  scientific,  or  educational 
purposes.  Although  the  spedes  is  not 
known  to  be  threatened  now  by 
coHecting  or  vandalism,  its  rarity  makes 
it  vulnerable  to  any  potential  threat  of 
taking. 

C.  Disease  or predation.  Grazing  may 
hare  formerly  contributed  to  a  reduction 
in  the  range  of  Lomatiam  bradshawii. 
but  it  is  believed  that  grazing  was  never 
a  significant  problem.  Land  use 
conversion  and  introduction  of  forage 
plants  for  the  purposes  of  grazing 
livestodc  may  have  been  a  signi^cant 
proUera.  This  issue  was  addressed 
under  factor  A. 

Lomatium  bradshawii  is  known  to  be 
affected  by  a  number  of  parasites.  A 
fungus,  a  spittle  bug,  two  species  of 
aphids,  and  an  unidentified  insect 
predator  (of  the  fruit]  have  been 
associated  with  L  bradshawii  (Kagan 
1980).  They  are  not  known  to  presmt  a 
threat  to  the  gpedei  as  a  whole; 
however,  they  could  threaten  small  and 
stressed  populations.  Further  work  is 
necessary  to  determine  the  sigmficance 
of  any  such  threats. 

D.  Uie  inadequacy  of  existing 
regulatory  mechanisms.  Oregon  has  at 
this  time  no  conservation  authority 
q>eciiically  for  Lomatium  bradshawii  or 
any  protectioo  authority  for  rare  plants 
in  general  Official  listing  under  lite  Act 
would  provide  a  means  by  which 
various  conservation  and  recovery 
actions  can  be  implemented  to  ensure 
the  continued  existence  of  this  plant 
throughout  its  range.  If  the  ^>ecies  were 
listed,  it  would  also  receive  the 
protectioo  of  section  7(a)(2)  of  the  Act; 
BLM,  the  Fish  and  Wildlife  Service,  and 
the  Army  Cmps  of  Engineers  wronld 
have  to  insure  that  their  land 
management  activities  affecting  resident 
populations  of  Bradshaw's  lomatiam  are 
not  likely  to  jeopardize  the  continued 
existence  of  the  ^ecies.  [See  discussion 
under  "Available  Conservation 
Measures,"  below.]. 

£.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
remaining  small  populations  are  all 
disjunct  and  geographically  (thus 
genetically)  isolated  from  each  other. 
Inbreeding  depression  in  these  small 
populations  may  be  a  real  threat  to  their 
long-term  survival  (Kagan  1980).  Further 
study  is  necessary  to  assess  the 
signiBcanoe  of  inbreeding. 


The  Service  has  carefully  assessed  the 
best  scientiHc  and  commercial 
information  available  regardiog  ti>e  past, 
present,  and  future  threats  faced  by  tlus 
species  in  determining  to  propose  this 
rule.  Based  on  this  evahiation,  the 
preferred  action  is  to  list  Lomatium 
bradshawii  as  endangered.  This  species 
has  been  reduced  to  a  few  remnant 
populations  as  a  result  of  conversion  of 
its  habitat  in  the  Willamette  Valley  to 
urban  and  agricultural  use.  Therefore, 
the  Service  believes  that  Bradshaw's 
lomatium  is  in  deuiger  of  extinction 
throughout  all  or  a  signiflcant  portion  of 
its  range.  Ho  critioel  habitat  is  pnqx»ed 
to  be  desi^iated.  ior  the  reasons 
discussed  below.  | 

Critical  Habitat 

Section  4(a)(3]  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  deteminable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  tlu-eatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  ttiis  species  at  this 
time.  Because  there  are  only  eight 
known  remaining  populations  of 
Lomatium  bradshawii,  the  plcmt  could 
be  threatened  by  taking  or  vandalism  if 
its  localities  are  made  widely  known. 
Taking,  an  activity  which  is  difficult  to 
detect  and  control  is  not  regulated  by 
the  Endangered  ^iecies  Act  with 
respect  to  plants,  except  for  a 
prohibition  against  removal  and 
reduction  to  possession  of  endangered 
plants  from  lands  under  Federal 
jurisdiction.  Pubhcetion  of  critical 
habitat  descripticRia  would  make  this 
species  more  vulnerable  to  collection 
and  vandalism  pressures  and  increase 
enforcement  problems.  Therefore,  it 
would  not  be  prudent  to  determine 
critical  habitat  for  Lomatium 
bradshawii  at  this  time. 

Available  Conservation  Measures 

Conservation  maasiu-es  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognitioa 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actioos  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  Ilie  Endangered  Species 
Act  provides  authority  for  land 
acquisition  and  co<^>eratioo  with  the 
States  and  requires  that  recovery 
actions  be  carried  tit  for  all  listed 
species.  Snch  actioos  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  anH  the 


prohibition  agaiiMt  removal  and 
reduction  to  poasesnon  oa  Federal  land 
are  discussed,  in  part,  bekiw. 

Section  7(a)  of  te  Act,  as  amended, 
reqmres  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  hsted  as  endangered 
or  threatened  Kid  witii  rnpect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulatioas  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  SO  CFR  Part 
402,  (revised  by  51  FH 19926,  June  3, 
1986).  Section  7(a)(4)  requires  Federal 
agencies  to  ccaifer  infcrmally  with  the 
Service  on  any  action  tiiat  is  likely  to 
jeopardize  the  contimied  existraice  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat  If  a  species  is  hsted 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authcNiae,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  gpedes  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  acticm  may 
affect  a  listed  species  er  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  fcHinal  consultation  with 
the  Service.  In  the  case  of  I.  bradshawii, 
the  management  of  Finley  National 
Wildlife  Refuge,  the  management  of  the 
area  under  the  jurisdiction  of  the  Army 
Corps  of  Engineers  near  Fern  Ridge 
Reservoir,  and  BLM's  management  of 
public  land  on  which  this  species  occurs 
would  be  subject  to  these  requirements. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61  and 
17.62  set  forth  a  series  of  general  trade 
prc^bitions  and  exceptions  that  apply 
to  endangered  plant  ^ecies.  With 
respect  to  Lomatium  bnadshawii,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act  imi^^nented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in  part 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdicti<m  (A  the  United 
States  to  import  or  ejqiert,  transport  in 
interstate  or  foreign  commerce  in  the 
course  (rf  a  commercial  activity,  s^  or 
offer  this  q)ecie8  for  sale  in  interstate  or 
forei^  commerce,  or  to  remove  this 
species  from  areas  under  Federal 
jurisdiction  aod  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  aad  90  CFR  17.62  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
invc^ving  endangered  plant  species 
under  certain  circunstsncses.  Because 
this  ^>ecies  is  not  knottti  to  be 
cultivated  and  is  rare  ia  the  wild,  it  is 
anticipated  that  few.  if  any.  trade 
permits  would  ev^  be  Moafjki  or  iinnrd. 
Reqaests  for  OQ|Mes  of  the  regulatioRS  on 
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plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
Service,  Washington.  DC  20240  (703/ 
235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
resulting  from  this  proposal  will  be 
accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  private  interests, 
or  any  other  interested  party  concerning 
any  aspect  of  this  proposed  rule  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning  the  following: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof]  to  Lomatium  bradshawii; 

[2]  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Lomatium  bradshawii. 


Final  promulgation  of  a  regulation  on 
Lomatium  bradshawii  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested  in  writing  within  45  days  of 
the  proposed  rule's  publication. 
Requests  should  be  addressed  to  the 
Regional  Director  (see  ADDRESSES). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4[a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Literature  Cited 

Kagan.  J.S.  1980.  The  Biology  of 
Lomatium  bradshawii  (Apiaceae).  a  rare 
plant  of  Oregon.  Unpublished  Report.  71 
pp. 


Author 

The  primary  author  of  this  rule  is 
Peter  A.  Stine,  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard,  P.O. 
Box  50167,  Honolulu,  Hawaii  96850. 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.]. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Apiaceae,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

§  17.12    Endangered  and  tlirMtenad 
plants. 


(h)  •  *  • 


SpecMS 


SaenMic  name 


Common  name 


KMoric  range 


Status 


When  Med 


Cntnal 
haonat 


Specal 
rules 


Apiaceae— Parsley  (anwyr 
LomaOum  braOstiam 


Bradsnaw's  lomalium 


U.SA  (OR) E 


NA 


Dated:  October  17, 1986. 

Susan  Recce, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  86-26290  Filed  11-20-86:  8:45  am) 
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Notices 


TNs 


0»  »B  FEDERAL  REGISTER 
Jttar  thM  MiM  or 

prepoMd  wiM  ihat  am  »rr"'Tt-^  to  tha 
puUic  Notices  of  hearings  awl 
invMlfoations,  commrttee  meetings,  agency 

authority,  filing  of  petitions  and 
applications  and  agaiqr  sMMranlB  of 
organization  and  functions  ace  examples 
e»  A)OHmanb  appearing  in  Ms  secfion. 


ACTION 

spttcM  Votafilwr  PtoQmns, 


Thg  Office  of  Voiafltamm  IiBtieitives 
of  ACTION  aBBMinces  tke  avwlability 

deraoBatmtten  9-ant  ander  tbe  Special 
Volunteer  hagrains  a»«hnrBi>^>  by  the 
Domestic  Volunteer  Service  Act  of  tB?3, 
as  amended  (Pub.  L  93-113,  Title  I,  Part 
G42U.S.C.4g92I. 

The  purpose  of  this  competitive 
announcement  is  to  identify  aad  support 
an  innovative  project  that  can 
nemonstrate  an  ability  to  work  with, 
Mfpfiert  and  eRcoucage  the  devekipment 
of  various  volunteer  groups  and 
individuals  throughout  the  nation  who 
are  working  to  prevent  drug  use  among 
youth. 

A.  Objectiw 

Volunteer  Demonstration  Projects 
address  areas  of  human  concern  where 
citizens,  as  volunteers,  can  contribute 
toward  the  overall  health  and  well-being 
of  their  communities.  This  particular 
request  for  applications  is  designed  to 
fund  a  national  drug  information 
resource  center  with  the  demonstrated 
capabiUfy  of  providing  a  substantial 
amount  of  technical  information  and 
assistance  both  over  the  phone  and  in 
writing  to  the  general  public  with  regard 
to  drug  use  prevention,  especially  in 
areas  such  as:  Volunteer  parent,  citizen, 
and  youth  group  development;  current 
pharmacological  data  on  illegal  drugs; 
and  conference  organizing. 

This  project  must  also  be  capable  of 
identifying  volunteer  drug  use 
prevention  efforts  throughout  the 
country,  enabling  the  public  to  learn  of 
volunteer  drug  use  prevention  groups  in 
their  own  states  and/or  communities 
from  which  they  can  obtain  advice  and 
information. 


B.  Eligible . 

Only  appficationi  from  prfvate  non- 
profit incorporated  otganizatiom  and 
public  agencies  w31  be  consTdered. 

C.  Time  Period  and  Scape  of  the  Gcaot 

The  badge*  period  for  this 
demonstration  grant  begins  on  January 
1, 1987  and  ends  June  30, 1987. 
PubMcatioD  of  ttnbi  announcement  does 
not  obligafte  ACTION  to  award  any 
specific  ntmber  of  grrats  ar  to  oUigale 
any  apecific  amo— t  of  money  for 
deraoealralion  graats. 

D.  General  Criteria  for  Grant  Selection 

Graat  eqH>lKalk)ii8  will  be  reviewed 
and  evaluated  in  caBiparison  witk  the 
criteria  outlined  below,  as  appropriate; 
as  weU  as  coaformaace  to  the 
instructioas  included  in  dw  appUcatioB. 
Grant  applicants  with  a  demonstrated 
competence  in  drug  use  prevention 
efforts  using  volunieers  will  be  given 
preference. 

The  General  Criteria  are  as  follows: 

1.  Experience  in  managing  a  high- 
volume,  toll-free  number  and  responding 
to  large  RtHnber s  of  oral  and  written 
inquiries  per  year  in  order  to  give 
technical  assistance  and  accurate 
information  to  the  general  public 
regarding  the  prevention  of  drug  use  by 
youth,  especially  ia  areas  such  as: 

Vohmteer  parent,  citizen,  and  youth 
group  development;  current 
pharmacological  information  on  illegal 
drugs;  the  identification  of  local 
volunteer  groups  tlvoughout  the  coimtry; 
and  organizing  drug  use  prevention 
conferences. 

2.  Evidence  of  cooperation  on  the  part 
of  a  large  number  of  parent,  citizen,  and 
youth  groups  throughout  the  country 
willing  to  serve  as  volunteer  resources 
in  the  area  of  drug  use  prevention 
among  youth. 

3.  Promise  of  developing  innovation  or 
knowledge  in  the  area  of  preventing 
drug  use  among  yonth  and  demonstrated 
ability  to  survey  the  impact  of  drug  use 
prevention  activities  and  provide  survey 
results  to  volunteer  organizations. 

4.  Capability  of  proposed  staff, 
including  demonstrated  achievements  in 
the  drug  use  prevention  field  and 
providing  technical  assistance  to 
volunteer  organizations  such  as  parent, 
citizen,  and  youth  groups. 

5.  Capability  of  obtaining  support 
from  a  broad  range  of  private  and  public 
organizations  for  the  volunteer 
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movement  which  seeks  to  prevent  drug 
use  among  ttie  mtioB'ayDirtfa. 

6.  Carefolly  fefniriafted,  tiioe-^nsed 
and  messorable  objectives  w#lh  feasftle 
methods  for  meeting  those  objectives. 

7.  FeasibSity  of  piupdseJ  budget. 
While  applicants  are  n«t  required  to 
contribute  a  specif  portion  of  the 
project's  costs,  tfiey  are  encouraged  to 
do  so.  Applicants  capaWe  of  sack 
contributions  shotdd  specify  the  sources 
and  amounts  of  non-fiederal 
coDtrSwtioiw,  and  the  ao«avcs  and 
nature  of  in^ckid,  noa-federal 
contributions. 

8.  Via.va  for  becsning  8etf-«uffident 
following  the  caatpletkai  of  the  project 
supported  by  ACTION  fnnda. 

E.  AtyHcatian  Review  Process 

ACTION'S  Office  of  Volunteerism 
faiitiatives  ste^  which  bas  expertise  in 
volimteer  denonatratiaK  programs.  wiK 
review  and  evaluate  all  eligible 
ai^Iications  submktred  under  this 
anHouncemeat  ACTION'S  Asaociate 
Director  for  VoktnteeriaBi  butitatives 
will  make  the  final  selection  from  among 
the  highest  ranked  applications. 
ACTION  reserves  the  ri^  to  ask  for 
evidence  of  any  claims  of  past 
performance  or  &iture  oapability. 

F.  AM^Ucation  Submission  aad  "TriP"T 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  Associate  Director  for 
Volunteerism  Initiatives,  Rooai  51S,  806 
Connecticut  Avenue,  NW.,  Washington. 
DC  ai&25.  Tlic  dcMlliiiefor  receipt  of 
applications  is  December  19, 1986.  Only 
those  that  ace  received  by  SoOO  PM.  oa 
this  date  will  be  eligibla  far 
consideration. 

All  grant  applications  must  consist  of: 

a.  Application  for  Federal  Assistance 
(Form  A-1017)  with  narrative  budget 
justification  and  a  narrative  of  project 
goals  and  objectives. 

b.  CPA  certification  of  accounting 
capability. 

c.  Articles  of  incorporation. 

d.  Proof  of  non-profit  status,  which 
should  be  made  through  documentation. 

e.  Resume  of  candidates  for  the 
position  of  project  director,  if  available, 
or  the  resume  of  the  director  of  the 
applicant  agency  or  project. 

f.  List  of  sponsor's  governing  board 
members  and  their  relationship  to  the 
community. 
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To  receive  an  application  form,  please 
call  ACTION'S  Office  of  VoluntBerism 
Initiatives  at  (202]  63¥-974g. 

Signed  at  Washington,  DC  this  14th  day  of 
Novembar  lBe& 

Dcma  M.  AlvsEBdo. 

Director. 

(FR  Doc.  86-2B3Z4  Filed  11-20-88:  8:4S  sm] 


DCPMnnetr  OF  AGRICULTURE 

Foraat  Sarviea 

Dixie  National  Forest,  Gaiflald  County, 
UT;  intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service,  in  accordance  with  the 
Memorandum  of  Understanding  with  the 
Bureau  of  Land  Management  (BLM), 
dated  June  19, 1984,  will  be  the  lead 
agency  in  the  pi«paration  of  the 
environmental  impact  statement  (EIS)  to 
determine  i£  lands  within  the  Bscalante 
Known  Geological  StructuFe  (KGS) 
should  be  offiued  farcompetitive  oil  and 
gas  lease.  The  BLM,  which,  has  the 
authority  to  issue  oil  and  gee  leases  on 
Federal  lands,  has  been  requested  to 
offer  for  lease  certain  lands  within  the 
KCS  near  Escalaiite,  Utak  Hie  VStM  will 
be  a  cooperating  agency  in  the 
prepsfTotioa  of  the  EXS  as  defintid  in  40 
CFR  1501.6. 

Previous  scoping  and  environmental 
analysis  of  the  e^cts  of  oil  and  %aa 
leasing  in  the  Escalante  ICGS  indicated 
the  need  for  the  Forest  Service  to 
prepare  an  EIS. 

The  EIS  wiQ  analyze  a  &ill  range  of 
leasing  alternatives  ineluding  "No 
Action" — the  offering  of  no  new 
leases — while  considering  tights  gcanted 
by  existing  oil  and  gas  leases  within  the 
KGS.  Other  alternatives  that  will  be 
considered  are  various  levels  of  leasing 
and  assumed  levels  of  development 
including  the  leasing  of  all  available 
lands  within  the  K(S  as  w^  as  Ml 
field  development 

Special' provisions  are  contained  in 
the  Dtah  Wilderness  Act  of  lflB4  fior  COi 
leasing  in  designated  aieas  within,  the- 
KCS.  Issues^  relisted  to  the  special 
provisions  will  be  addressed  iir  the  EIS. 
A  portion  of  the  RGS  includies  Lands 
within  the  Box-Death  Hollow 
Wilderness.  Leasing  within  the 
Wildemeaa  iis  proh^ited  by  the  Utah 
Wildiemess  Act  of  1984.  Several  leasee 
that  predate  the  Utah  Wilderness  Act 
exist  within  the  Wilderness.  The  EIS 
will  not  address  additional  leasing 
within  the  Wilderness. 

The  majority  of  the  lands 
administered  by  the  BLM  within  the 


KGS  axe  rfwigpntH  as  the  Phipps-Death 
Hollow  Instant  Study  Area  (ISA).  The 
processing  of  new  leases  within  the  ISA 
is  also  currently  inohibited.  The  EIS 
may  refer  to  the  ISA  but  no  fiuther 
consideration  will  be  given  to  ieeuing 
new  leasee  in  the  ISA. 

Federal,  state,  and  local  agencies;  oil 
and  gas  industry;  and  other  initiiridiiBla 
or  (Mytnimtions  who  were  interested  in 
or  afieotedby  the  proposal  were  invited 
to  participate  in  the  scoping  process. 
This  process  included: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  d^rth. 

3.  Elimination  of  in«ignifipj>nt  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Review  of  a  preliminary 
environmental  assessment. 

The  Fish  and  Wildlife  Service  wdl  be 
invited  as  a  cooperating  agency  to 
evaluate  potential  impacts  on 
threatened  and  endangraed  ^teciea  if 
any  such  species  are  found  to  exist  in 
the  KCS. 

Issues  previously  scoped  were 
analyzed  and  made  available  to  the 
public  in.  a  preliminary  environmental 
assessment  in  May  1986.  The  Forest 
Supervisor  held  a.  public  meeting  during 
the  scoping  process  on  June  IB,  1986. 
fivm  9  &JIL  to  8  p.m.  All  new  issues  and 
concerns  shall  be  analyzed  and  made 
available  to  the  public  in  a  draft  EIS  on 
or  about  December  15, 1986.  Tte  final 
EIS  is  scheduled  for  June  1887. 

Wdtten  comments  and  snggestiona 
concerning  the  E15  analysis  shmdd  be 
sent  tt).  Mr.  Hugh  Thompson.  Forest 
SupervisoE,  Dixie  Ntiiimal  Forest,  82 
Notdi  106  East  Cedar  City,  UT  84720. 

Mr.  J.S.  Tixirax  Reponal  Farestra, 
Intermountain  Region,  is  the  responsible 
official  for  this  ffl& 

Questions  regarding  die  proposal  and 
ElSshouid  be  directed  to  Mr.  Calsin 
Bird  Porert  Lmd  IHannei;  Dixie 
National  Forest  82  Nortb  100  Bast 
Cedar  City.  UT  8^aa  (801)  586-2421;  or 
Douglas  Austin.  Dislnct  Ranger; 
Escalante  Ranger  District  Escalante,  UT 
84728,  (801)  828-4221. 

Dated:  November  10, 1986. 
r.S:TIxiOT, 

Regional  Forester,  Inteimaimtaia  Region. 
[FR  Dbe.  8B-28238  Filed  ll-ZO'^a;  8;45  am] 
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ADimilSTRAnVE  CONFERENCE  OF 
THE  UNITED  STATES 

CommRlaa  on  JudleM  Rttvlew;  Publle 
Meeting 

symtARV:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 


463).  mitisa  iaheiieby  givaniof  a  meeting 
of  the  Coromitlwa  on  ludidal  Beview  of 
the  AdaunistEstive  ConfisraHW  of  the 
United  States.  The  committee-has 
schednied  this  menting  *a  cwiyi«*»r  a 
draft  Becommfndation  on  estaUishment 
of  a  Fcsadom  of  InCoematiaa  Act 
ombadsman  office,  based  on  a- study  by 
ProfessiH'Maik  R  Granetwald  of 
Washington  and  Lee  University  School 
of  Law. 


^Thursday.  December  4, 1086,  et 
lftO0a.nL 

Location:  Gdman  Building,  2120  L 
Street  NW.,  Lower  Level,  Hening  Room 
No.  1,  Weshnigton.  DC. 

Public  participation:  Tlie  committee 
meeting  is  open  to  the  interested  public 
but  limited  tt)  the  tpaxx  available. 
Persooa  wialiing  to  attend  sfaoald  notify 
the  contact  person  at  least  torn  d^» 
prior  to  the  meeting,  Tht  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statemrats  at  the 
meeting.  Any  member  of  the  pid>lic  may 
file  a  written  statement  with  the 
committee  b^iore,  during,  or  efter  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

FOR  nMTNER  mFOfMATION  CCWfACi: 

Michael  W.  Bowers..  Office  of  the 
Chairman,  Administrative  Confierence  of 
the  United  States,  2120  L  Street  NW., 
Suite  50a  Washington.  DC  20037. 
Telephone:  (202)  254-7086. 

tiipw  rumramr  ■>oiii»tiom.  The 
Committee  on  Judicial  Review 
previously  coinideBed  the  Freedom  of 
Information  Act  ombudsman  concept  at 
meetings  held  on  October  28  and 
November  13,  but  fmled  to  readi 
agreement  on  a  proposed 
recommendation,  llie  committee  will 
continue  its  deliberetions  at  the  meeting 
on  December  4. 

Dated:  November  IS,  108S. 
Richard  K.  Ber^ 
General  Counsel. 

[FR  Doc.  86-28395  Filed  11-20-86;  8:45  am] 
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DEPARTMBUT  OF  COMMERCE 
intemationai  Tcada  AdministnUoa 

[A-5n-607] 

MtwHonoi  Antidumping  Duty 
nvwnjipuuii,  (>ei  lani  swam  riiaiiiaiu 

^C^rfk^^^k  ^S^flk^s^    1^^^^^^^ 

rsDFiv  rimii  wapvn 

AOrnTV  ImiKirt  Aximiiiistiation. 
Intemationai  Trade  Admiiustratioiu 
ConnnercB. 

Acnenr  Notice. 
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SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  silica  filament  fabric 
from  Japan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  there  is  a  reasonable  indication 
that  imports  of  this  product  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  11, 1986.  and  we  will  make 
ours  on  or  before  April  6. 1987. 

EFFECTIVE  date:  November  21. 1986. 

FOB  FURTHER  INFORMATKM  CONTACT: 

Mary  Clapp.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone  (202)  377-1769. 
SUPPLEMEffTARY  INFORMATION: . 

The  Petition 

On  October  27, 1986,  we  received  a 
petition  filed  in  proper  form  by  Ametek, 
Inc.  (Haveg  Division],  and  by  HTTCO,  on 
behalf  of  the  U.S.  industry  producing 
certain  silica  filament  fabric.  In 
compliance  with  the  filing  requirements 
of  S  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  aUeged  that 
imports  of  certain  silica  filament  fabric 
from  Japan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
silica  filament  fabric  from  Japan  and 
found  that  it  meets  the  requirements  of 
secUon  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  silica  filament  fabric  from  Japan 
is  being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 


will  make  our  preliminary  determination 
by  April  6. 1987. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  certain  woven  fabric,  of 
glass  (silica  filaments),  whether  or  not 
colored,  containing  not  over  17  percent 
of  wool  by  weight,  as  currently  provided 
for  in  items  338.25  and  338.27  of  the 
Tariff  Schedules  of  the  United  States. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  United  States  price 
on  a  U.S.  importer's  price  list  and 
petitioners'  estimates  of  the  importer's 
bid  prices  in  the  United  States. 
Petitioners  made  adjustments  to  the 
delivered  prices  for  freight,  brokerage, 
insurance.  U.S.  duties,  and  U.S.  sales 
expenses. 

Petitioners  based  foreign  market  value 
for  certain  silica  filament  fabric  on  home 
market  sales  to  Japanese  dealers.  They 
made  adjustments  for  quantity 
discounts,  freight  and  selling  expenses. 
Based  on  a  comparison  of  United  States 
prices  and  foreign  market  values, 
petitioners  allege  dumping  margins  of  85 
to  359  percent. 

After  analysis  of  petitioners' 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
noUfy  the  ITC  and  make  available  to  it 
all  nonpriviledged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privfledged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Detennination  by  ITC 

The  ITC  will  determine  by  December 
11, 1986,  whether  there  is  a  reasonable 
indication  that  inqjorts  of  certain  silica 
filament  fabric  from  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry.  If  its  determination  is  negative 
the  investigation  will  terminate; 
otherwise  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 
GUbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

A  dministration. 

November  17. 1986. 

[FR  Doc.  86-26322  Filed  11-20-86;  8:45  am] 

BILLma  CODE  3910-OS-M 


Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
December  12, 1986.  9630  a.m..  Herbert  C. 
Hoover  Building.  Ropm  1092. 14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

Agenda 

1.  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  Numerically 
Controlled  Machines. 

4.  Discussion  of  Programmable 
Controllers. 

5.  Discussion  of  Local  Area 
Networking. 

6.  Discussion  of  1987  Plan. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1986, 
pursuant  to  section  ia(d)  of  the  Federal 
Advisory  Committee  Act  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409*,  that 
the  matters  to  be  discussed  in  the 
Executive  Session  should  be  exempt 
from  the  provisions  of  the  Federal 
Advisory  Committee  Act  relating  to 
open  meetings  and  public  participation 
therein,  because  the  Qcecutive  Session 
will  be  concerned  with  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  are  properly 
classified  under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
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Telephone:  202/377-^4217.  For  further 
infonnadon  or  copies  of  the  minutes. 
Betty  Ferrell  irt  call  2a2/377-tt50. 

Dated:  Nov«nber  17, 1988. 

Mfll^Wt  n.  C0f1IB|0. 

Director,  Technical  Support  Staff ,  Office  of 
Technology  andPoUcy  Aaalysit. 
[PR  Doc.  88-^26918  Filed  11-20-88;  8:45  am] 
BiuMa  ooDC  sn»«r-a 


ComnittlnjPnllcNy 

A  meeting  of  the  Camputec  Systems 
Technical  Advisory  Committee  will  be 
held  December  12. 1986. 1:30  pju.  in  the 
Herbert  C  Hoover  Building.  Room  4830, 
14th  Street  &  Conatitutian  Avenue  NW., 
WaBhingtnn.,DC  llie  Committee 
advises  the  Office  of  Technology  & 
Policy  Analysis  with  nespect  to 
questions  that  affect  the  level  of  esqiort 
controls  applicable  to  computer  systems 
or  technology. 


Open! 

1.  Opening  Remarks  by  the 
Chairperson. 

2.  Ptesentetion  of  papers  or  comments 
by  the  public. 

3.  Subcommittee  Reports: 
Licensing  Procedures  and  Regulations 

Subcommittee; 
Software  Subcommittee:  and 
Hardware  Subcommittee. 

Executive  Sessian 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12350. 
dealing  with  the  U.S.  and  COCC^ 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seals  will  be  availafale.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  st^ementa  to 
the  Connnittee.  Wiittsn  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Asststant  Secretary  fior 
Administmtian,  with  the  conaurence  of 
the  delegate  of  the  Genual  Counsel, 
formally  determined  on  Jamiory  10, 1086, 
putniant  to  aectian  10(d|  of  the  Fed^al 
Adnsory  Commit^s  Act,  as  antoided 
by  section  ^c)  of  tls  Govemmoit  in'tfae 
Sunshine  Act  Pub.  L  91-409.  that  the 
mattKS  to  be  dinnissed  in  the  Executive 
Session  should' be  ntonpt  front  Uie 
provisiona  of  the  Federal  Advisory 
Connnittee  Act  relating  to  open  meetings 
and  public  participation  thenin* 
because  the  Executive  SesHOO'  will  be 
concerned,  with  mattaxa  listed  in  S  U.&C. 
552b(cKl)  and  azepraperiy  classified 
under  Execntive  Chder  ISSA. 

A  copy  of  the  Notice  of  Qetennin^ian 
to  close  meeftings  or  portfaas  thereof  is 


available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce, 
Tel^ihoae:  202/377-4127.  For  further 
infoimation  or  copies  of  the  minutes. 
call  Bbtty  Fsrell  at  202/377-2583. 

Dated:  Novonber  13, 1968. 
Margaret  A.  Comejc 

Director,  Technical  Suppoii  Staff,  Office  of 
Techtudogy  and  Policy  Aaalytia. 
[FR  Doc.  88-28317  Piled  11-20-88;  8:46  am] 
BILUNS  coBesti»«T-ai 


Computer  Systems  Techniol  i 
Commmee;  Partially  CloaaJ  llaeHag 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  10, 1986, 3:00  p.m.  in  the 
Herbert  C  Hoover  Biulding.  Room  B- 
841, 14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC.  The  Hardware 
Subcommittee  was  formed  to  study 
computer  hardware  with  the  goal  of 
making  recommendation  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

Agsada 

1.  Introduction  of  Members  and 
Guests. 

2.  Opening  remarks  by  the 
Chairperson. 

3.  Presentation  of  papers  or  comments 
by  the  public  on  technical  matters 
relating  to  the  export  of  computer 
hardware. 

Executiva  Session 

4.  Discussion  of  matters  properly 
classiRed  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  pennits.  members  of  the 
public  may  present  oral  statements  to 
the  Subcommittee.  Written  statements 
may  be  submitted  at  any  time  before  or 
after  the  meeting. 

The  Asustant  Secretary  for 
Adtaunistration.  with  the  concurrence  of 
the  delegate  of  the  Genecal  Counsel, 
fonnally  determined  onjanuaiy  10. 19B6, 
pumiant  to  section  10(dj  of  the  Federal 
Advisory  Committee  Act  as  amaided 
by  section  S(c)  of  the  Govomoit  In  The 
Sunshine  Act  Pub.  L  94-408,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  fmm  the 
proviaiana  of  die  Federal  Advisory 
Committ^  Act  relating  to  open  meeting 


and  public  participatian  therein, 
because  the- Executive  Session  will  be 
concerned  with  matten  listed  in  5  U.S.C. 
5S2b(cKl)  and  am  praperiy  dassified 
imder  ExeontiT*  Older  12356. 

A  copy  of  the  Notice  of  Detennination 
to  dose  meetings  or  portions  thereof  is 
available  £ar  pnbUc  inspection  and 
copying  in  the  Central  Inference  and 
Records  Inspection  Facility,  Room  6626, 
U.S.  Department  of  Conunesce, 
telephone:  202-377-4217.  For  further 
information  contact  Betty  A.  FerrdL 
202^77-2563. 

Dated:  November  17, 1988. 
Margaxst  A.  Canie}o, 

Director  Technical  Support  Staff,  Office  of 

Technolo^  and  Policy  Analysis. 

[FR  Doc.  88-28318  Filed  11-20-88;  8:45  am] 

BNJJNQ  CODE  3610-OT-a 


Joint  Meetiiif  of  lie  Atitomalad 
MamifactMrins  EqiiipNMNt  Technical 
Adviaory  Committee  and  The 
Computer  Systema  Technical  Advisory 
Committee;  Partically  Cioaed  Meeting 

A  joint  meeting  of  the  Automated 
Manfacturing  Equipment  Technical 
Advisory  Committee  and  the  Computer 
Systems  Technical  Advisory  Committee 
will  be  held  December  11,  1986, 9:00  a.m. 
in  the  H»bert  C  Hoover  Building.  Room 
4830. 14th  Street  &  Constitution  Avenue, 
NW.,  Washington,  DC 

Open  Session 

1.  Initoduction  of  members  and  guests. 

2.  I^esentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  Programmable 
Controllns. 

4.  Discussion  of  Local  Area 
Networking. 

5.  Discussion  of  Control  Equipment  for 
Shop  Floors. 

6.  Discussion  of  Software  Process 
Control 

Executive  Sessitm 

7.  DiscuBsian  of  matters  properly 
classified  under  Executive  Ords- 12356, 
dealing  witfi  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  wiU  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Connnittee.  Written  statements  may 
Ib  ndnnittBd  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Adnmnatration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  January  la  1986. 
pursuant  to  section  10(dj  of  the  Federal 
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Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  under  Executive  Order  12356. 
A  copy  of  the  Notice  of  Determination  to 
close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Telephone:  202/377-4127.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  202/377-2583. 

Dated:  November  17. 1986. 
Margaret  A.  Coraejo. 

Director  Technical  Support  Staff,  Office  of 
Technology  and  Policy  Analysis. 
|FR  Doc.  86-26319  Filed  11-20-86;  8:45  am] 

BIUJNG  CODE  35tO-OT-M 


Licensing  Procedures  and  Regulations 
Sul>commlttee  of  ttie  Computer 
Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Licensing  Procedures 
and  Regulations  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee  will  be  held  December  11. 
1986.  3:00  p.m..  in  the  Herbert  C.  Hoover 
Building,  Room  4830, 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC.  The  Licensing  Procedures  and 
Regulations  Subcommittee  was  formed 
to  review  the  procedural  aspects  of 
export  licensing  and  recommend  areas 
where  improvements  can  be  made. 

Open  Session 

1.  Opening  Remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  comments 
by  the  public  on  proposed  equipment 
decontrol  and  discussions  on  problems 
experienced  in  obtaining  export 
licenses. 

3.  Discussion  and  formulation  of  a 
proposal  to  revise  U.S.  export  controls 
regarding  West/West  export  licenses. 

4.  Proposed  reformatting  of  ECCN 
1565A. 

5.  Proposed  changes  to  Service  Supply 
Licenses. 

6.  Proposed  changes  to  GTE. 

7.  Proposed  changes  to  GLV  Limits. 

8.  Proposed  changes  to  Amendments 
Form. 

9.  Parts  and  Components  comments. 

10.  Discussion  on  Reexports;  Bulk 
Licenses;  General  License  Certified  End- 
User  (GCEU);  raising  of  PDR  limits  for 


signatory  and  nonsignatory  countries; 
proposed  expansion  of  G-COM. 

Executive  Session 

11.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  US.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  a«y  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1986, 
pursuant  to  section  10[d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act.  Pub,  L.  94-409.  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce, 
Telephone:  202/377-4127.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  202/377-2583. 

Dated:  November  17, 1986. 
Margaret  A.  Comejo, 

Director.  Technical  Support  Staff  Office  of 
Technology  and  Policy  Analysis. 
[FR  Doc.  86-26320  Fikd  11-20-66;  8:45  am] 
BILUNa  CODE  3S10-OT-M 


Software  Sul>commlttee  of  ttie 
Computer  Systems  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  12, 1986,  9:00  a.m.  in  the 
Herbert  C.  Hoover  Building.  Room  4830, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC.  The  Software 
Subcommittee  was  formed  to  study 
computer  software  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 


The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  Control  Program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1986, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended 
by  section  5(c)  of  the  Government  In 
The  Sunshine  Act.  Pub.  L.  94-409.  that 
the  matters  to  be  discassed  in  the 
Executive  Session  should  be  exempt 
from  the  provisions  of  the  Federal 
Advisory  Committee  Act  relating  to 
open  meeting  and  public  participation 
therein,  because  the  Executive  Session 
will  be  concerned  with  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  are  properly 
classified  under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  contact  Betty  A.  Ferrell. 
202-377-^2583. 

Dated  November  17, 1966. 
Margaret  A.  Comejo, 

Director,  Technical  Support  Staff,  Office  of 

Technology  and  Policy  Analysis. 

[FR  Doc.  86-26321  Filed  11-20-86;  8:45  am) 

BIUJNO  COOe  3S10-DT-M 


Petitions  by  Producing  Firms  for 
Determinations  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the 
following  firms:  (1)  FX  Systems 
Corporation,  77  Cornell  Street.  Kingston. 
New  York  12401.  producer  of  electronic 
instrumentation  devices  (August  12, 
1986);  (2)  Universal  Clothes,  Inc..  828 
Broadway,  New  York  10013,  producer  of 
men's  and  women's  jaokets  (August  14, 
1986);  (3)  DVE  Manufacturing  Company, 
P.O.  Box  288.  Lev«ston,  Maine.  04240. 
producer  of  painters'  caps  (September  4, 
1986);  (4)  Defender.  Inc..  26th  and  Reed 
Street.  Philadelphia.  Pennsylvania  19146, 
producer  of  men's,  women's  and 
children's  swimsuits.  shorts,  shirts, 
jogging  suits  and  protective  athletic 
pads  (September  4, 1986);  (5)  Chimney 
Mountain  Craftsmen.  lac.  producer  of 
wood  furniture  (September  8, 1986);  (6) 
Northeast  Wire  Company,  Inc.,  60 
Jackson  Street,  Holyoke,  Massachusetts 
01040,  producer  of  insulated  wire 
(September  8. 1986);  (7)  Wikstrom 
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Machines,  Inc.,  187-88  Mollis  Avenue, 
Hollis.  New  York  11423,  producer  of 
welding  machines  (September  10, 1986); 
(8)  W.  J.  Young  Fastener  and  Machinery 
Company,  Inc.,  Peabody  Industrial  Park, 
Peabody,  Massachusetts  01960,  producer 
of  shoe  machinery  and  shoe  nails 
(September  10, 1986);  (9)  Ornamental 
Blown  Glass,  Inc.,  20630  56th  Avenue 
West,  Area  A,  Lynnwood.  Washington 
98036,  producer  of  glass  vases,  bottles, 
lamps,  bowls  and  Christmas  ornaments 
(September  12, 1986);  (10)  Brookman 
Cast  Industries,  Inc.,  3530  Brady  Court 
N.E..  Salem,  Oregon  97308,  producer  of 
parts  for  ski  lift  chair  grips  and  other 
steel  castings  (September  15, 1986);  (11) 
Nordic  Tugs,  Inc.,  P.O.  Box  314, 
Woodinville,  Washington,  98072, 
producer  of  pleasure  power  boats 
(September  15, 1986);  (12)  Posilock 
Puller,  Inc.,  P.O.  Box  246,  Cooperstown, 
North  Dakota  58425,  producer  of  gear 
and  bearing  pullers  (September  16, 
1986);  (13)  South  &  Jones  Timber 
Company.  Inc.,  P.O.  Box  788,  Evanston, 
Wyoming  82930,  producer  of  softwood 
lumber  (September  18, 1986);  (14) 
VanRich  Casting  Corporation,  P.O.  Box 
17216,  Portland,  Oregon  87217.  producer 
of  v£dve  boxes,  counterweights general 
machinery  and  truck  and  trailer  parts 
(September  19, 1986);  (15)  Summers 
Manufacturing  Company,  Inc..  338 
Railway  Avenue,  Maddock,  North 
Dakota  56348,  producer  of  agricultural 
machinery  (September  22, 1986);  (16) 
Supreme  Leather  Products,  32  Lawrence 
Street,  Spring  Valley,  New  York  10977, 
producer  of  miscellaneous  leather 
products  (September  30, 1986);  (17) 
Video  Interface  Products,  Inc.,  20516 
Lome,  Taylor,  Michigan  48180,  producer 
of  video  processors  (September  30, 
1986);  (18)  Wrightco  Motorcycle 
Accessories,  17580  SE  Sunnyside  Road, 
Boring,  Oregon  97009,  producer  of 
motorcycle  tie-downs  and  hand  guards 
(September  30, 1986);  (19)  Acme 
Precision  Screw  Products,  Inc.,  623  Glide 
Street,  Rochester,  New  York  14606. 
producer  of  industrial  fasteners  and 
machine  copier  parts  (September  30, 
1968);  (20)  Di/An  Controls,  Inc.,  944 
Dorchester  Avenue,  Massachusetts 
02125,  producer  of  computerized  printers 
and  control  systems  (October  7, 1986); 
(21)  Ultimate  Support  Systems,  Inc.,  P.O. 
Box  470.  Fort  Collins.  Colorado  80524- 
4700,  producer  of  keyboard  and  other 
instrument  stands  (October  7, 1986);  (22) 
Gem  Electric  Manufacturing  Company, 
Inc.,  P.O.  Box  11128,  Hauppauge,  New 
York  11788,  producer  of  multiple  outlets 
(October  7, 1986);  (23)  The  Commercial 
Forgings  Company,  3714  East  93rd 
Street,  Cleveland,  Ohio  44105,  producer 
of  printing  press  rolls  (October  9, 1986); 
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(24)  Champion  Glove  Manufacturing 
Company,  Inc.,  2200  East  Ovid,  Des 
Moines,  Iowa  50313,  producer  of  sport 
and  athletic  gloves  and  sports 
accessories  (October  10, 1986);  (25) 
PheoU  Manufacturing  Company,  5700 
West  Roosevelt  Road,  Chicago,  Illinois 
60650,  producer  of  metal  fasteners 
(October  9, 1986);  (26)  Midwestco 
Enterprises,  Inc.,  2735  North  Ashland 
Avenue,  Chicago.  Illinois  60614, 
producer  of  electric  transformers 
(October  10, 1986);  (27)  Polymer  Plastics 
Corporation,  65  Davids  Drive, 
Hauppauge,  New  York,  11788,  producer 
of  interior  and  exterior  coatings  and 
toppings  (October  14, 1986);  (28)  EHte 
Electronic  International  Corporation,  301 
West  Hoffman  Avenue,  Lindenhurst, 
New  York  11757,  producer  of  electronic 
ignitions,  regulators  and  resistors 
(October  15, 1986);  (29)  Roman  Art 
Embroidery  Corporation,  443  Summer 
Street,  Brockton,  Massachusetts  02402, 
producer  of  emblems  and  caps  (October 
29, 1986);  and  (30)  America  the  Elegant, 
Inc.,  3101  South  Harbor  Boulevard, 
Santa  Ana,  California  92704,  producer  of 
waterbed  frames  and  other  bedroom 
furniture  (November  3, 1986). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L.  93-618),  as  amended. 
Consequently,  the  United  States 
Department  of  Commerce  has  initiated 
separate  investigations  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by 
each  firm  contributed  importantly  to 
total  or  partial  separation  of  the  firm's 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
petitioning  firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  of  a  hearing  must  be  received  by 
the  Certification  Division,  Office  of 
Trade  Adjustment  Assistance,  Room 
4015A,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  oHicial  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.309,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibility  under  the 
Trade  Act  of  1974,  the  requirements  of 
O^ice  of  Management  and  Budget 


Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply. 
S.  Cassiii  Muir, 

Acting  Chief.  Certification  Division,  Office  of 

Trade  Adjustment  Assistance. 

(FR  Doc.  86-26313  Filed  11-20-86;  8:45  am] 

NLUNG  CODE  SS10-OR-M 


Application*  for  Duty-Free  Entry  of 
Scientific  Instruments;  Univsrsity  of 
UtahetaL 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  No.  86-150R.  Applicant: 
University  of  Utah,  Department  of 
Biology,  Salt  Lake  City,  UT  84112. 
Instrument:  Mass  Spectrometer  System, 
Model  Delta  E.  Manufacturer:  Finnigan 
MAT,  West  Germany.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
April  16, 1986. 

Docket  No.  87-021.  Applicant:  The 
University  of  Denver.  2101  East  Wesley, 
Denver.  CO  80208-0179.  Instrument:  NOi 
in  Air  Monitor.  Model  Luminax  LMA-3. 
Manufacturer:  Scintrex.  Canada. 
Intended  use:  The  instrument  is 
intended  to  be  used  for  studies  of  oxides 
of  nitrogen,  peroxycetyl  nitrate,  ozone 
and  free  radicals  in  air  pollution  and 
acid  rain.  Field  experiments  will  be 
conducted  to  better  determine  the 
causes  and  effects  of  acid  rain. 
Application  received  by  Commissioner 
of  Customs:  October  26, 1986. 

Docket  No.  87-022.  Applicant: 
Shadyside  Hospital,  5230  Centre 
Avenue,  Pittsburgh,  PA  15232. 
Instrument;  Electron  Microscope,  Model 
CM  10  with  Accessories.  Manufacturer: 
N.V.  Philips,  The  Netherlands.  Intended 
use:  The  instrument  is  intended  to  be 
used  for  studies  of  ultrastructural 
changes  in  biological  medical  specimens 
and  human  biopsy  material.  The 
instrument  will  also  be  used  to  teach 
courses  in  electron  microscopy 
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procedures  and  hands  on  experience  for 
board  preparation.  Application  received 
by  Commissioner  of  Customs:  October 
29,1986. 

Docket  No.  87-023.  Applicant: 
University  of  Alaska.  Geophysical 
Institute.  Fairbanks,  AK  99775-0800. 
Instrument:  Imaging  Photon  Detector 
with  Dual  Ported  Memmy. 
Manufacturer  Hovemere  Ltd.,  United 
Kingdom.  Intended  use:  The  instrument 
will  be  used  to  image  chemical  releases 
in  space  from  rockets,  satellites  and  the 
Space  Shuttle.  Application  received  by 
Commissioner  of  Customs:  October  30. 
1986. 

Docket  No.  87-024.  Applicant  Albion 
College,  Albion.  MI  49224.  Instrument: 
Rapid  Kinetics  Accessory  of  UV/Vis 
Spectrophotometers,  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific 
Limited,  United  Kingdom.  Intended  use: 
The  instrument  will  be  used  to 
investigate  the  rate  of  chemical 
reactions  involving  transition  metal 
complexes.  Both  rates  of  electron 
transfer  and  rates  of  substitution  will  be 
measured.  The  initial  research  will  be  a 
study  of  the  chromate-iodide  reaction  to 
determine  why  this  reaction  deviates 
from  first  order  kinetics,  and  to  develop 
a  better  understanding  of  the 
mechanism  of  this  important  reaction.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses 
Chemistry  325:  Advanced  Laboratory — 
Projects  and  in  Chemistry  411:  Directed 
Study.  Application  received  by 
Commissioner  of  Customs:  October  30, 
1986. 

Docket  No.  87-025.  Applicant: 
Northwestern  University,  Department  of 
Chemistry,  2145  Sheridan  Road, 
Evanston,  IL  60201.  Instrument:  Surface 
Analysis  Instrument  Model  Mk  II. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  use:  The  instrument 
will  be  used  for  qualitative  and 
quantitative  analysis  of  the  surface 
properties  of  single  crystal  metals  and 
solid  catalysts  which  generally  consists 
of  ceramic  powder  impregnated  with 
small  metal  metal  alloy,  or  metal  oxide 
particles.  Application  received  by 
Commissioner  of  Customs:  November  3, 
1986. 

Docket  No.  87-026.  Applicant: 
University  of  Kentucky,  Department  of 
Chemistry,  Chemistry-Physics  Building, 
Room  120,  Lexington,  KY  40506-0055. 
Instrument:  Second  Harmonic  Generator 
(Laser),  Model  Hyper-Trak  lOOa 
Manufacturer  Limionics,  Inc.,  Canada. 
Intended  use:  The  instrument  is  an 
accessory  to  an  existing  laser  system 
which  is  used  to  frequency  double  the 
output  of  the  dye  laser  in  order  to 
provide  tunable  ultraviolet  radiation. 
This  electromagnetic  energy  is  used  to 


study  the  fundamental  spectroscopic 
properties  of  small  gas  phase  molecules. 
The  samples  to  be  studied  are  many  and 
varied,  but  generafiy  include  small 
organic  and  inorganic  compounds.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  following 
courses:  CHE  395,  Independent 
Research,  CHE  524  Instrumental 
Analysis,  CHE  532,  Spectrometric 
Identification  of  Organic  Compounds, 
CHE  533,  Qualitative  Organic  Analysis 
Laboratory,  CHE  625,  OpUcal  Method  of 
Analysis  and  CHE  790,  Research  in 
Chemistry.  Application  received  by 
Commissioner  of  Customs:  November  3, 
1986. 

Docket  No.  87-027.  Applicant:  The 
University  of  Michigan,  2200  Bonisteel 
Boulevard,  Ann  Arbor,  MI  48109. 
Instnunent:  Electron  Microscope,  Model 
EM  902  with  Imaging  Spectrometer. 
Manufacturer  Carl  Zeiss,  West 
Germany.  Intended  use:  The  instrument 
will  be  used  to  examine  the  internal 
structure  of  chromosome  fibers  of  red 
blood  ceils  and  sperm,  with  the 
intention  of  identifying  the  general 
patterns  of  chromosome  folding  in  all 
higher  cells,  includmg  man.  Application 
received  by  Commissioner  of  Customs: 
November  3, 1986. 

Docket  No.  87-028.  Applicant: 
National  Bureau  of  Standards,  Building 
223,  Room  A331,  Gaithersburg,  MD 
20899.  Instrument:  Surface  Forces 
Apparatus,  Model  Mk  n  with 
Accessories.  Manufacturer  Anutech 
Pty.,  Ltd.,  Australia.  Intended  use:  The 
instrument  is  intended  to  be  used  to 
investigate  the  effect  of  environment  on 
the  surface  forces  that  develop  when 
two  surfaces  are  brought  into  close 
proximity.  Ceramic  materials  such  as 
aluminum  oxide  and  silica  immersed  in 
aqueous  environments  will  be  studied. 
The  data  on  surface  forces  obtained  will 
be  used  to  understand  process  of 
fracture,  lubrication  and  colloidal 
interaction  of  ceramic  materials. 
Application  received  by  Commissioner 
of  Customs:  November  3, 1986. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-26323  Filad  ll-20-«8:  8:45  am] 

BILUNO  COOE  3610-O8-H 


lAppllcation  #86-00006] 

Export  Trade  Certificate  of  Review 

action:  Notice  of  iaeuance  of  an  export 
trade  certificate  of  review. 


summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Abreu  de  la 
Mota  &  Associates  International,  Inc. 


(ADLM).  This  notice  sommaiizes  the 
conduct  for  which  certification  has  beoi 
granted. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretaiy  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Undef  section  305(a)  of 
the  Act  and  15  CFR  32&ll(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  kring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

ADLM  intends  to  export  livestock  (for 
slaughter  or  for  breeding),  grain  (com, 
wheat  and  soybeans),  oomputer 
software  and  technology,  and  closed- 
circuit  television  security  systems 
("Goods");  and  computer  programming, 
commimication  and  other  related 
services  ("Services").  In  addition,  ADLM 
will  offer  the  following  export  trade 
facilitation  services  in  oonnection  with 
the  foregoing  Goods  and  Services: 
Management  consulting  market 
research  and  analysis,  freight 
forwarding,  export  documentation,  trade 
mission  organization,  financial  services, 
risk  management,  and  public  relations 
and  government  relations  services. 

Export  Markets 

The  Export  Markets  include  all  pans 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  th« 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  tke  Northern 
Mariana  Islands,  and  the  Iriist  Territoiy 
of  the  Pacific  Islands). 

Members 

The  members  of  ADLM  include  Mr. 
Francisco  J.  Abreu,  President  of  Abreu 
de  la  Mota  &  Associatei  Intematioaal, 
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Inc.,  and  G  &  M  Industries,  Inc.  of 
Somerville,  New  Jersey. 

Export  Trade  Activities  and  Methods  of 
Operation 

AOLM  and  its  members  may: 

1.  Enter  into  exclusive  agreements 
with  U.S.  suppUers  for  the  export  of 
Goods  and  Services.  These  agreements 
may  contain  price,  quantity,  and 
territorial  restrictions,  as  well  as  specify 
the  mode  of  transport,  parts  and  service 
requirements,  payment,  and  other  terms. 

2.  Enter  into  exclusive  agreements 
with  domestic  or  foreign  e}q>ort 
intermediaries  for  the  eiqrart  of 
consigned  Goods  and  Services.  These 
agreements  may  contain  price,  quantity, 
and  territorial  restrictions,  as  well  as 
specify  the  mode  of  transport,  parts  and 
service  requirements,  payment,  and 
other  terms. 

3.  Act  as  a  broker,  or  procuring  agent 
in  the  Export  Markets. : 

A  copy  of  each  certificate  will  be  kept 
in  the  bitemational  Trade 
Administration's  Freedom  of 
Infonnation  Records  Inspection  Facilify, 
Room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

Dated:  November  17, 1986. 
lames  V.  Lacy. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  8ft-26375  Filed  11-20-86;  8:45  am] 

BtLUNQ  COOC  SSIO-On-M 


[C-122-602] 

Rescheduling  of  the  PubNc  Hearing; 
Certain  Softwood  LAimtier  i>roducts 
from  Canada 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

summary:  The  Department  of 
Conunerce  is  rescheduling  the  public 
hearing  in  the  countervaiUng  dufy 
investigation  of  certain  softwood  lumber 
products  from  Canada.  The  hearing  will 
now  be  held  at  9:00  a.m.  on  December  4, 
1986.  at  the  U.S.  Department  of 
Commerce.  Room  6802, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  Individuals  who  have 
requested  the  opportunify  to  participate 
in  the  hearing  must  submit  at  least  15 
copies  of  the  proprietary  version  and 
five  copies  of  the  nonproprietary  version 
of  the  pre-hearing  briefs  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  by  November  26, 1986. 
Oral  presentations  will  be  limited  to 


issues  raised  in  the  briefs.  In  accordance 
with  19  CFR  355.33(d]  and  19  CFR  355.34, 
all  further  written  views  will  be 
considered  for  the  final  determination  if 
received  within  ten  days  after  the 
hearing  transcript  is  available. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman  or  Barbara  Tillman, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Conmierce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC.  20230; 
telephone  (202)  377-0181  or  (202)  377- 
243& 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

November  18, 1988. 

[FR  Doc.  86-28403  Filed  11-20-86;  8:45  am] 

BtLUNQ  CODE  aSIO-OS-H 


National  Oceanic  and  Atmoepheric 
Administration 

Gulf  of  Merico  Fishery  Management 
Council;  Pul>llc  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  ^irimp  Advisory 
Panel,  January  6-7, 1987,  and  of  its 
Shrimp  Scientific  and  Statistical 
Committee,  January  8-9, 1987,  to  review 
the  1985  Texas  closure;  social  and 
economic  surveys  of  the  impact  of  the 
closure;  the  transboundary  study;  turtle 
excluder  devices;  white  shrimp;  the 
impact  of  oil  platform  removaL  and 
proposals  for  fishery  managelnent  plan 
amendment.  The  public  meetings  will  be 
held  at  the  Landmark  Motor  Hotel  Inn. 
2601  Severn  Avenue,  Metairie,  LA.  For 
further  information  contact  Wayne  E. 
Swingle,  Executive  Director,  Giilf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  Suite 
881,  Tampa,  FL  33609;  telephone:  (813) 
228-2815. 

Dated:  November  13, 1986. 
Ridurd  B.  Roe, 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

[FR  Doc.  86-28257  Filed  11-20-68;  8:45  am] 

BIUJNQ  CODE  3610-22-M 


Marine  Mammals;  issuance  of  Permit; 
Ms.  Janice  M.  Straley  (P263A) 

On  September  10, 1986,  notice  was 
published  in  the  Federal  Register  (51  FR 
32239)  that  an  appUcation  had  been  filed 
by  Ms.  Janice  M.  Straley,  P.O.  Box  273, 
Sitka,  Alaska  99835,  to  inadvertendy 
harass  during  photo-identification 


activities  humpback  whales  (Megaptera 
novaeangliae),  killer  whales  (Orcinus 
orca),  and  minke  whales  (Balaenoptera 
acutorostrata). 

Notice  is  hereby  given  that  on 
November  14. 1986,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  (16  U.S.C.  1361-1407)  and 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit*  (1) 
was  applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220  through 
222  of  Title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
ofBces: 

Protected  Species  Division,  National 
Marine  Fisheries  Service,  1825 
Connecticut  Avenue,  NW.,  Room  805, 
Washington.  DC;  and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  709  West  9th 
Street,  Federal  Building,  Juneau,  Alaska 
99802. 

Dated:  November  17, 1988. 
William  E.  Evans, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  86-26333  Filed  11-20-86;  8:45  am] 

BttJJNQ  CODE  SS10-2a-H 


Marine  Mammals;  issuance  of  Permit; 
Gerald  G.  Joyce  (P385) 

On  September  23, 1986,  notice  was 
published  in  the  Federal  Register  (51  FR 
33789)  that  an  application  had  been  filed 
by  Gerald  G.  Joyce,  826  NE.  80th  Street, 
Seattle,  Washington  98115,  to  harass 
and  radio  tag  minke  whales, 
[Balaenoptera  acutorostrata)  in 
Antarctic  waters. 

Notice  is  hereby  given  that  on 
November  14, 1986,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 


42128 


I 

Fadtal  Regirtar  /  Vol.  51.  No.  225  /  Friday.  November  21.  1986  /  Notices 


The  Pennit  is  availabU  forraview  by 
interested  peraoiu  ia  the  followmg 
offices: 

Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue.  NW..  Room  805  Washinaton. 
DC:  and 

Director.  Northwest  Region,  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way,  NE..  BIN  Cl570a  Seattle. 
Washington  98115. 

Dated:  November  17. 1986. 
Williaai  E.  Evans, 

Assistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-26332  Filed  ll-2(V-«e;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEME»ITATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Apparel 
Products  Produced  or  Manufactured  in 
Jamaica 

N  jvember  17.  I9ea 

The  Chairman  of  the  Committee  for 
tlie  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Conunissioner  of 
Customs  to  be  effective  on  November 
21, 1986.  For  further  information  contact 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)377-^1212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  reopenings,  please 
call  (202)  377-3715. 

Background 

The  Governments  of  the  United  States 
and  Jamaica  have  exchanged  diplomatic 
notes  on  a  new  bilateral  agreement 
concerning  trade  in  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  which  began  wi 
September  1. 1968  and  extends  through 
December  31. 1989. 

The  agreement  establishes  designated 
consultation  levels  for  Categories  331/ 
631  (cotton  and  man-made  fiber  gloves). 
338/339  (cottmi  knit  shirts),  cotton  and 
man-made  fiber  woven  shirts  in 
Category  340/640  with  a  sublimit  for 
yam-dyed  shirts,  and  cotton  trousers  in 
Category  347/348,  exported  durii^  the 
first  agreement  year  which  began  on 


September  1. 1986  and  extends  dirough 
December  31. 1987.  In  the  directive 
which  follows  this  aotice,  the  CITA 
Chairman  directs  tke  Commissioner  of 
Customs  to  prohibit  entry  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  foregoing  categories  in 
excess  of  the  desigaated  sixteen-month 
limits. 

A  description  of  flie  textile  categories 
in  terms  of  T.S.U.S>A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1988). 

This  letter-and-th«  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

November  18, 1986. 

William  H.  Houston  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittm  for  the  loipfemantatioa  of  Textile 
Agraaments 

November  17, 1966.       I 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Mr.  Commissioaer:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended,  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton  and  Man- 
Made  Fiber  Textile  Agreement  of  August  27, 
1986,  between  the  GovammenU  of  the  United 
States  and  Jamaica  and  in  accordance  writh 
the  provisions  of  Executive  Order  11851  of 
March  3, 1972.  at  amended,  you  are  directed 
to  prohibit,  effective  on  November  21, 1986, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Jamaica  and  exported  during 
the  sixfeeen-month  period  which  began  on 
September  1, 1986  and  extends  through 
December  31. 1967.  in  ejicess  of  the  foUowng 
limits:'  i 


'  The  re»tr«int  limitB  have  no<  been  sdjasted  to 
account  for  importi  exportad  after  Auguit  31,  isas. 


Catagofy 


331/631.. 
33a/338. 


340/640.. 


347/348.. 


i^flio.  fMMnt  bnK< 


300MO  doMo  pan. 

27SjBO<toun. 

375.S00  dozan  •!  _  _ 
mora  Aan  275.000  donn 
*m^<r  TSUSA  fMrnfaaiB 
3a(.5ei0,  381.6625 

seiseeo.  aei.si32. 

361.3142.  3S1.31Sa. 

38I.SS35.      36tJ647     aod 
381.6550. 
425,000  dooan. 


lor 


<  The  ret^tM  ticnita  have  not  bean  adiualad  to  accoim 
mporta  ««jio»lad  ■aar  Augual  31 .  iSeeT^  ^  ^^ 

Textile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
States  prior  to  Septeml>er  1. 1986  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  331/631. 
338/339,  340/640  and  347/348,  which  have 
been  released  from  the  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of  19 
U.S.C.  1448(b)  or  1464(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  munl>en  was  pubHshed  in 
the  Federal  Register  on  Deoember  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  PR 
15175).  May  3. 1983  (48  FR  19024),  Oeoemlter 
14, 1983.  (48  ¥R  55807),  DecMiber  30. 1983  (48 
FR  57584),  April  4, 1984  (49  PR  13387).  June  28. 
1984  (49  FR  26822).  July  16, 1964  (49  FR  2B7S4). 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Statea  for  conwimption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  deteimiaad  that 
these  actions  fall  within  tbe.foreign  afiaira 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553.  I 

Sincerely,  | 

William  R  Houston  III, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  86-26314  Filed  11-20-86;  8:45  am] 
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Adjuating  ttw  Import  Unrtts  for  Certain 
Cotton  TextHe  ProducU  Produced  or 
Manufactured  In  the  Phlfpplnes 

November  17, 1986. 

The  Chairman  of  the  Cwnmittee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  undar  the  audiority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  tke  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
21. 1986.  For  further  infontiation  contact 
Eve  Anderson.  Intematioaal  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 
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BackgnMind 

A  CITA  difcctive  dated  1 
1985  (SaFl  5219(4  ( 
certain  specified  CBteg(ni*»  af  cotton, 
wool  and  mao-nude  fibei  tPvHlp 

products,  inr.liiHin£  Calfi^goty  369. 

produced  w  naaufiactuied  ia  the 
Philippines  and  exported  Airing  tbe 
agreemoil  year  whicb.  ti«>gnn  nn  January 
1. 1986  and  PYtP»rfn  thmngti  December 
31. 1986.  At  the  request  of  the 
Government  of  the  Republic  of  the 
Phihppines.  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Maa-liiada  Hbet 
Textile  Agreement  of  Novenbet  24. 

1982.  as  aiseiulesdL  between  the 
Govetameols  et  tbe  United  States  and 
the  Refublie  of  the  PbiHiyines.  the 
designated  consultation  limil  £ar 
Categpcy  36{^i8  being  increased  for  1986 
only  by  15^000  pounds  to  1.5aBkaU 
pounds,  of  wdHch  aat  mace  than  870788 
pounds  shall  be  a  subSmit  for  309  pt, 
shop  towels  (only  TUSA  366.2»W}. 

In  the  letter  published  bebw.  tbe 
Chairman  of  the  Committee  larAe 
Implementation  of  Tcadife  t 
directs  the  Commissioner  of  ( 
adjust  the  restraint  limit  pieviouBly 
established  for  the  Category  3M,  as 
indicated. 

A  <fcacrtp!ioB  of  the  textde  categories 
in  terms  of  T.S.U.S. A.  numbers  was 
published  in  the  Federri  Be^^stei  oa 
December  13, 1982  (47  PR  55709}.  as 
amended  on  April  7, 19B3  (41 FR 1517S), 
May  3, 1983  (48  FR  1992)11.  December  14. 

1983,  (48  FR  55607).  December  30. 1988 
(48  FR  57584),  Apri!  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754],  November  9, 19M 
(49  FR  44782),  and  in  Stafistfca) 
Headnete  5,  Sdbedule  3  of  die  Tariff 
Schedules  of  the  United  Stetes 
Annotated  (1986). 

William  H.  Houston  m. 
Chairman,  CammiUeafbrlbe  Ikiplaaa 
of  Textile  Agreements. 
NoveariierM,igML 


CommittM  far  tke  levteDnaUtiaa  af  Textilb 
Agreements 

November  17, 1986. 
Commiaakmer  of  CustoRM, 
Departmmnt  of  the  Tlmuufy;  Wathmgtuu,  DC 
20229 

Dear  Mr.  CDnunissioner:  This  directive 
fuilkc*  aaundB,  kat  dees  aat  cancel  tike 
dirednre  ianad  te  yeu  an  DeonAerak  IMS 
by  the  ChaknMi.  GanmMw  {or  (ke 
Implenwntatina  of  T«(tiU  Agcecmant^ 
coDcemiag  ieifatta  into  the  United  Stales  cf 
certain  coHon.  wool  and  maa-oiade  fiber 
textite  products,  produced  or  manufHctnred  in 
1X10  ntnippinefr  sno  BApui  teu  tninRg  tiie 
twelve-monA  pciiod  wfcfch  begwt  wa  Jaimary 
1.  aaa  nut  extends  tbcoM^  DeccMbw  n. 
190^ 

EOcctiweoa  Noweadber  2>.  lM8w  tke 
directive  a£  Daceaber  31,  lfl&&  is  haiaby 


further  amended  to  include  adjusted  leatvaial 
limit  for  cotton  textile  products  in  Category 
368:' 


Mlattmt  M-mo  In*' 


t.aH»an 


«mab»inTSWfi»  flaw  nun. 


■Ttw  In* 
ipofts  •Mporl 

Textile  Ayoamats  hat-  iManninaJ  thai  Ma 
action  falls  within  lhahtu§eafciB» 
exception  ta  til*  wieiaaHng  piowaioBe  af  > 

uscssaMtu 

Sincaaely, 
WiiliaBiUU«M(anHi 
ChmioKUL  QuMuiaae  far  tie  bw^A  imntutitii 
of  TexCH»  Agf*emiaitt. 

nt  DocL  K-amz  Mad  X1-X>-«K  ftitS  an] 


COMyrUEE  FOR  THE  PURCHASE 
FROM  THE  BLIND  AND  OTHER 
SEVERELY  HANDICAPPED 

Procurament  Uat  1987;  EstabHahaMOt; 
Correction 

In  FR  Doc.  86-27445  fippyfuing  at  page 
39945  in  the  issue  for  Nlanday. 
November  3. 1986^.  make  the  falk)wing 
corrections: 

1.  On  page  39946.  secand  *■*"'-"_ 
under  CLASS  1005.  the  fiiat  tee  aadar 
Sling,  Adjustable,  Small  Anw  sboold 
read  "1005-01-216-4510." 

2.  On  page  39946.  second  column, 
CLASS  1670,  the  line  under  Harness. 
Parachutist  should  read  "1670-01-227- 
7992." 

3.  Om  page  39047,  fic^  coltunn.  under 
CLASS  4240,  the  Hrst  line  andet 
Harness,  Head  should  read  "4240-81- 
M14-0174."  Same  column,  under  CLASS 
4240,  after  the  fifth  line  insert 
"Mocfification  Kit  Head  Harness,  4240- 
01-220-3201"  as  the  next  Ones. 

4.  On  page  39948,  first  cohmm,  under 
CLASS  6515.  the  Uae  under  Case.  Ear 
Plug  should  read  "6515-01-212-9452 
(80%ofGov'tRgmt)." 

&  On  page  M»tk  thied  cotaam,  after 
the  fifteenth  line,  msert  1B63a-0ft-068- 
2518"  as  the  next  line. 

6.  On  page  38863.  scaand  f,nbef.  aid- 
way  down,  under  ToweL  I%pet;  Seat 
tine,  insert  "t^r  GSA  Regions  1,  3 

CAUiuunig  lie  If  vianxDCTTBm, 
Pennsylvania  depot),  4,  5, 0, 7,  W  and 


*  Hie  agreement  provides,  in  part,  that:  [I] 
specific  limits  may  be  exceeded  daring' Ih* 
agrewaat  ytmij  imaigpttnt  pescanlB>m  W 
Specific  limits  may  hr  tijuatil  tot  incinf  canywier 
and  carryforward:  and  [3]  administrative 
arongefls  m  adjaaUiaua  — y  fce  i 
resolve  minor  psiiUisa»aiBB(fai  lita 
implaBMatatioft  af  the  ayaaiant 


the  Navy  Pack  foe  Charlestnn.  South 
Carolina  depot  oa^V  aa  the  next  linea. 
7.  On  page  30066.  Ihicd  cabimo,  uadat 
CLASS  8M0,  Bek.  TroBsexa.  insert  the 
faikiwiag  as  liaea  tuienly-e|BM  thnwgh 
thirty-«g^ 


B440-01-1 
8448  01  m-7 
»MO-0t->7&-38M 

a4W-Ql-2aft-2S10 

afiM-ai-i75-7asi 

8440-01-175-7852 
8M0-01-1BI-M10 
B440-01-t81-4«ll 

844a-OI-975-n6e 

8.  On  page  39959.  first  column,  said- 
way  down,  under  Department  of  the  Air 
Force  insert  "Weatover  Air  Force  Base. 
Massachusetts"  as  the  next  line. 
C.W.FbtdMB, 
Executive  Dimcktr. 
[FR  Doc  ■•-2a2S7  Pacd  U-2D-aBc  8:45  am} 


IJ8I1M7; 

AQENCv:  Comminee  for  Purchase  from 

the  Blind  and  Other  Severely 

Haitdicapped. 

ACTMWi:  Additions  to  pracurement  UsL 


r  T^  action  adds  to 
Procurement  List  1987  commodifies  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  or  odier 
severely  handicapped. 
EFFCemw  BATE  NoT»)ber  21. 1080. 

the  BMad  and  Otter  QcTCsely 
I  lanmrappi^  Cryatei  Sqaaie  ScSatte 
11W.  17SS  JeMBrmm.  Danria  Highway. 
Arlingtmv  Viii^nia  22280-3508. 
FOR  RNCniER  MFOHMRTION  CONTACT! 
C.W.  Fleldier,  f708)  557-4145. 
OUPKBRNTUIY  iNromumoii:  On  fune 
7, 1985.  luly  3. 1986.  August  29. 1986  and 
September  12. 1986  the  Comminee  for 
Purchase  from  the  BGnd  and  Other 
Severely  Handicapped  published 
notices  (50  FR  21018  and  51  PR  24430. 
30899.  and  325161  ot  additions  to 
Ptocureraent  List  1987,  November  3. 1986 
(51  FR  30946).  One  comment  was 
received  in  response  to  the  notice  of  the 
proposed  aHfCHnn  of  MIcTofiiche 
Reproduction  service  at  the 
Headquarters.  USMC  (Navy  Annoc]. 
Washingjtan.  DCL  The  r-nmin»ntpr 
indicated  thai  his  firm  was  the  cunent 
coatcactor  tor  the  service  under  the  SBA 
8(a4  pragraai  and  wished  to  continue  to 
piovide  it  to  the  GovetamenL  He 
indicated  thai  his  firm  does  not  exceed 
the  Small  Business  size  staiidBrd  laider 
the  Standard  Industrial  Qass  (SIQ 
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which  coven  his  current  contract.  He 
stated  that  94%  of  his  employees  are 
minorities  and  that  20-23%  of  his 
employees  would  be  laid  off  if  the 
service  is  added  to  the  Procurement  List 
since  his  Brm  does  not  have  sufficient 
additional  work  to  permit  their 
continued  employment  He  indicated 
that  this  service  represents  about  20%  of 
his  Hrms  average  sales  during  the  past 
three  years.  The  commenter  stated  that 
the  contracting  officer  has  indicated  that 
the  SIC  may  be  changed  to  the  standard 
for  micronche  services  and  if  this 
occurs,  his  firm  wouJd  not  qualify  as  a 
small  business.  He  indicated  that  his 
contract  for  this  service  represents  10% 
of  his  firm's  current  revenue  and  30%  of 
the  revenue  of  the  operating  division 
that  supports  the  service.  He  stated  that 
his  firm  remains  a  certified  SBA  8(a) 
firm  through  April  1988  and  that  it  is 
entitled  by  Federal  Acquisition 
Regulations  to  two  additional  option 
years  under  its  existing  contract 

The  sales  information  provided  by  the 
current  contractor  was  a  three-year 
average.  The  annual  value  of  his  firm's 
contract  represents  about  12.6%  of  its 
current  annual  sales. 

The  contracting  agency  has  indicated 
that  future  procurements,  if  this  service 
is  not  added  to  the  Procurement  List 
will  be  set-aside  for  bidding  by  small 
businesses  only.  The  Small  Business 
Administration  has  confirmed  that  the 
current  contractor  no  longer  meets  the 
size  standard  for  this  procurement  and 
agreed  that  the  service  should  be  added 
to  the  Procurement  List  Although  the 
firm  may  be  eligible  to  receive  contracts 
for  other  commodities  and  services  due 
to  different  size  standards  for  the  items 
involved,  as  indicated  by  SEA,  it  is  not 
eligible  to  receive  a  contract  for  this 
service  either  under  the  SBA  8(a) 
program  or  under  a  competitive 
procurement  set-aside  for  bidding  by 
small  businesses  only. 

The  Federal  Acquisition  regulation 
mentioned  by  the  commenter  does  not 
entitle  his  firm  to  receive  a  contract  for 
two  option  years.  The  relation  cited 
states  that  contracts  shall  specify  option 
periods.  The  decision  on  the  exercise  of 
an  option  is  a  unilateral  right  of  the 
Government.  The  Marine  Corps  has 
confirmed  that  it  does  not  intend  to 
contract  with  the  firm  involved  after 
completion  of  its  current  contract 
period. 

In  view  of  the  above,  it  has  been 
determined  that  the  addition  of  this 
service  to  the  Procurement  List  would 
not  cause  severe  impact  on  the  current 
contractor  since  its  ciurent  contract  will 
not  be  extended  and  it  would  not  be 
eUgible  to  bid  on  future  competitive 
procurements  of  this  service. 


Additions      | 

After  considerations  of  the  relevant 
matter  presented,  the  Conunittee  has 
determined  that  the  conmiodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4d-48c,  85  5  Stat.  77  and 
41  CFR  51-2.8. 1  certify  that  the 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  and  services  procured  by 
the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1987: 

Commodities 

Stay,  Fence 
5660-00-943-9927 
5660-00-904-8023 
5660-00-607-0286 
5660-00-607-0287 

Trousers,  Operating,  Stirgical 
6532-00-299-9B28 
6532-00-299-9629 
6532-00-299-9630 
6532-00-299-9631 

Services 

Federal  Building  and  U.S.  Courthouse 

110  S.  4th  Street 

Minneapolis,  Minnesota 
Microfiche  Reproduction 

Headquarters,  USMC  (Navy  Annex) 

Washington,  DC 
CW.  Fletcher, 
Executive  Director. 
[FR  Doc.  86-26299  Filed  11-20-86:  8:45  amj 
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Procurement  List  1987;  Propoeed 
Additione       j 

aoency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

Procurement  list 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1987  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  Must  Be  Received  on  or 
Before:  December  24, 1986. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 


1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509.. 
FOR  FURTHER  INFORMATION  CONTACT: 
CW.  Fletcher.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  71  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 


Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1987. 
November  3. 1986  (51  FR  39946): 

Commodities 

Strap,  Webbing 

5340-01-114-7712 
Bandage,  Cotton,  Elastic 

6510-00-935-5821 

6510-00-935-5822 
Case,  Ear  IMug 

6515-00-212-9452 

(portion  of  Government  requirement  not  on 
Procurement  List) 
Cap,  Canteen,  Water 

8465-00-030-2077 
Water  Bag,  Nylon  Duck 

8465-01-185-5511 
Stool 

PS.  Items  #127-A,  127-B,  127-C  and  127- 
D. 

CW.  Fletcher. 

Executive  Director. 

[FR  Doc.  86-28298  Filed  11-20-86;  8:45  am] 

WLUIM  COOC  ••20-33-41 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttte  Secretary  of  Defense 

Agency  tnfonnati^n  CoRection 
Activities  Under  0MB  Review 

ACTION:  Pubhc  information  collection 
requirement  submitted  to  OMB  for 
review. 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  for  the 
collection  of  information  under  the 
provisions  of  the  Psperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Each  entry 
contains  the  following  information:  (1) 
Type  of  submission;  (2)  tide  of 
information  collection  and  form  number, 
if  applicable;  (3)  absti-act  statement  of 
the  need  for  and  the  uses  to  be  made  of 
the  information  collected;  (4)  an 
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estimate  of  fte  nnnbcr  nfrrnpoawrni  {5] 
an  estimate  of  the  total  number  alkoNrs 
needed  to  provide  the  information;  (6J  to 
whom  comments  reganfing  the 
information  collection  tire  to  be 
forwaiiieA  and  (7J  the  point  of  contact 
from  whom  a  copy  of  Ifte  infbnnatien 
proposal  may  be  obtained. 

Revision 

DoD  FAS  Sappieaieut  Part  20» 

The  reporting  reqvrrement  contained 
in  2QB.4M  w  in  the  form  of  a  reduced 
nuBiber  of  sdfCTtations  to  be  issued  by 
the  Department  of  Defense  and  a 
reduced  Dumber  of  responses  to  be 
submitted  by  eontraeters. 

Businesses  or  others  for  profit/^small 
business  organizations. 

Responses:  26,035,000. 

Duiden  Hours:  9[M70.0Qa 
ABORESSES:  CafuneaU  an  to  be 
forwarded  to  \4r.  Edward  ^rk^er. 
Office  of  Management  and  Budgiet.  Desk 
Officer,  Room  3235,  New  Execntfve 
Office  BuiMing.  WaaUngtin,  DC  20503, 
aoyd  Mr.  Daaiel  {.  ViticUe.  DoD 
Clearana  Officer.  VWS/DIOR.  1215 
Jefferson  Danris  Hi^way.  Suite  1204. 
AcUagtoa,  VA  22203-4302.  l^efboim 
(202)  74&-Q933. 


Knott  A  copy 

of  the  iaSonnatioD  coHectioii  pp^>o«s{ 
may  be  obtained  &on  Ml.  Owen  Gfeea, 
DAR  CooBcil  ODA^P^^X^KS,  c/o 
QASD(A&D{M&RS),  Roan  3C»n. 
Pentagon,  Waahtngton.  DC  20001-3082. 
•  This  is  a  revision  of  an  exiatisg 
cefiection. 

Linda  M.  Lawson, 

Atternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defease. 
Noveinhei  18, 1988. 
[FQ  Dee.  8»-2832a  Filed  \X-2B-m  ft4S  am} 


Depanment  of  ttie  Air  Foco* 


USAFSctaMMic 
Meeting;  Ad 


•BAir 


No«eafaerl3.  UM. 

The  USAPScieRt^c  Advisory  Beard 
Ad  Hoc  Committee  en  Air  Base 
PerformBRce  w^  mee<  at  The  Center  for 
Navid  Analyses,.  Atexandrie  VA,  on 
December  11-42. 1§86,  from  8:99  a.m.  te 
5:09  pirn. 

The  pnrpose  of  tins  meeting;  r»  te 
receive  briefings  en  ami  te  discusa 
factors  affecting  air  base  development, 
perfetnwRce,  mk)  survivability,  threats 
to  «r  bases,  bcraing  posture,  and 


logistics.  The  Committee  wiH  also  begin 
formutoiing  a  report. 

ef  dassffied  tfefease  matters  listed  in 
section  552bfcJ  of  TWe  5.  United  States 
Code^  specifieaHy  subparagraph  (1) 
thereof,  and  accordingiy  vfilt  be  dosed 
to  the  pubbc 

For  nirtner  information,  contact  the 
Scientific  Advisory  BMrd  Secratniat  at  (aK) 
697-^1648. 
Patsy  J.  ConMt. 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc  88-26329  Filed  11-20-88;  8:45  am] 

BILLING  COOe  M10-01-M 


USAF  Selantlite  Advisory  Boasd 
Meetiiift  Ad  Hoe  CoMiiMw  on  Space- 

Bas««r 


November  13, 1988. 

The  USAF  Scieiitffic  Advisory  B^Mwd 

Ad  Hoc  ConuBittse  on  Space^EBscd 
Radar  wiM  OHct  art  Ae  PentagoD.  Room 
SDSiZ.  oa  EkeoBodtw  16-m  laea  from 
8:30  ajiB.  toScOO  pLB.  each  day. 

The  purpose  ctf  this  BeeMag  is  te 
receive  bdcfioga  on.  to  diseuM,  and  to 
a.dvise  senior  Air  FacceperBOBocloaAe 
feasibility  of  pursuing  a  pcapesed 
modificaftioa  to  a  shuttle  '"°gf"g  radar 
expeomenL 

This  meeting  will  iavolve  discuaaions 
of  classffied  defense  atatteis  listed  in 
section  552b(cl  of  TQle  5,  IMted  Stales 
Code,  specificaHy  subparagraph  fll 
tnereef,  and  accorduigry  win  be  cfosed 
to  thepubtic 

For  further  information,  contact  the 
Seieetific  AArirory  Board  Secretariat  at  [202) 


Patsy  I.  ( 

Air  FoneFederal  Register  Liaiaott  Officer. 
[FR  Doc.  88-28330  Filed  11-20-86;  8:45  am] 


Afloogf  InJocnaaUott  CollocHo* 
Activities  Under  0MB  Revisw 

action:  Public  infanrtatioa  coUection 
reqeirenent  submitted  to  ONfB  for 
review. 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
fbUo»ving  prc^Msal  for  the  ceUecfion  of 
infciimolion  under  the  previsions  of  die 
Mpevweric  reduction  Act  (44  U.S.C. 
CkaplBt  35>.  Bach  entry  eentains  the 
followwg  ialecB—tion:  fl)  Type  ef 
submission;  (2)  title  ef  information 
collection  and  form  number,,  if 
applicable;  (3)  abstract  statement  of  the 
need  for  and  the  use  to  be  made  of  the 
information  collected;  (4}  type  of 
respondent;  (5)  an  estimate  of  the 


maker  of  fesponsBs;  (•)  an  MtiRMte  ef 
the  tatal  mmtef  of  boure  neederf  to 
preOTdBdieiriorBBatioQt{7)tewOBm 
commeiKt  regardiiig  the  iwlBrsiatieii 
coUecfieii  are  to  be  ferwardBd;  aad  (•) 
the  point  ef  contact  frem  whoa  a  copy 
of  the  inf ormalioD  pBopeaal  Bwy  be 
obtained. 

Extensiao  ef  a  CiviaD%  Apptowed 
CoHartioB 

Proposal  for  an  Advertising  Copy 
Evafaation  Surrey 

The  purpose  of  the  survey  is  to 
geoerate  qmnHjfjyd  iisMhtt  ioto  how 
individuals  withia  target  audieocea 
perceive  Air  Force  advertising  be£arc  it 
is  produced  in  final  form.  Survey  results 
will  be  used  to  help  insure  that  tfie 
advertising  amicovad  will  caoMBUBicate 
precisely  those  ideas  intended.  The 
affected  public  is  a  nationally 
representatiTe  sample  of  young  people, 
ages  17—28  years,  tiisa  are  net  in  the 
military  services. 
Individuals 
Responses  1,000 
Burden  hours  418 

AOlxltESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  .Springpr, 
Office  of  Management  and  Budget.  Desk 
Officer,  Room  3235,  New  Executive 
Office  BuHdiog,  Washington.  DC  20503 
and  Mr.  Daniel  J.  VitieHo.  DoD 
Clearance  Officer,  WHS/DIQR.  1215 
JeSieraon  Davis  t^gbway.  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  number  (202)  74&-0g33. 


:  A  copy 

of  the  infonnatioB  ''yMyvtioa  prapoaal 
may  be  obtained  from  Mr.  O.  F. 
Stumbaugh.  HQ  USAFRS/RSAANR. 
Randoli^  AFB  TX  78150-5421,  tekphone 
(512)  652-4916. 

November  IS,  1988 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofDefaaae. 

[FR  Doc.  a8-2»327  PHed  11-2(M»;  8:45  am] 

BILUNQ  COOE  STIO-Ot-B 


DspartBMot  ol  ths  Amw 

Agency  IntonvMrtlon  CoNocHon 
Activities  Under  0MB  Review 


Acnoi*  Public  brfiarmatioii  eoBeetien 
requirement  submitted  to  OMBfor 
review. 

summaby:  The  DepartBMirt  of  Defanae 

has  submitteed  to  OMB  for  rc^viBw  tks 
following  proposal  for  the  '•"Ufn^inn  e| 
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information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35].  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  title  of  information 
collection  and  form  number  if 
applicable:  (3)  abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4]  type  of 
respondent;  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  numbw  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
the  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Extepsion 

Application  to  transit  or  visit  the 
Kwajalein  Missile  Range 

Controlled  access  is  essential  to 
maintaining  the  security  of  Kwajalein 
Missile  Range,  and  to  ensuring  the 
safety  of  personnel  and  vessels  desiring 
to  enter  or  transit  the  Kwajalein  Atoll. 
Individuals 
Responses:  902 
Burden  hours:  150 

AOORCSSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget.  Desk 
Officer.  Room  3235.  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello.  DOD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  number  (202)  74ft-0993. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Ms. 
Angela  R.  Petrarca,  DAIM-ADI-M. 
Room  1C838.  The  Pentagon, 
Washington,  DC  20310-07000,  telephone 
(202)  695-1671. 

November  18, 1986. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  86-28328  Filed  11-20-86;  8:45  am] 
WLUNQ  COOC  3aiO-01-« 


DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement,  Advisory  Council  on 
Educational  Statistics.  (ACES); 
Meeting 

agency:  Office  of  Educational  Research 
and  Improvement,  Department  of 
Education. 

ACTKM:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Educational  Statistics.  This 
notice  also  deecribes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

date:  December  15-16, 1986. 
ADDRESS:  555  New  Jersey  Avenue  NW., 
Room  326,  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 

Iris  Silverman.  Executive  Director. 
Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue, 
Room  40GJ,  Washington,  DC  20208. 
Telephone:  (202)  357-6831. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  on  Education 
Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974.  Pub.  L.  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  Center  for 
Education  Statistics  (CES)  in  the  Office 
of  Educational  Research  and 
Improvement  and  is  responsible  for 
establishing  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
the  Center  are  of  high  quality  and  are 
not  subject  to  political  influence. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda 
includes  the  following: 

•  Follow-up  to  the  evaluation  report 
on  the  Center  for  Education  Statistics 
conducted  by  the  Committee  on 
National  Statistics,  National  Research 
Council. 

•  Statistical  standards  program. 

•  Role  of  State  Administrative  Record 
Systems  in  the  Redesign  of  the 
Elementary  and  Secondary  Education 
data  system. 

•  Student  assessment. 

•  Such  old  and  new  business  as  the 
Chairman  or  membership  may  put 
before  the  Council. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 
Room  400J,  Washington,  DC  20208. 

Dated:  November  14. 1986. 
Chester  EL  Finn,  \t.. 

Assistant  Secretary  for  Educational  Research 
and  Impro  vement 

[FR  Doc.  86-26296  Filed  11-20-86;  8:45  am] 

BILUNQ  CODE  40(MH)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(ER-FRL-3119-1] 

Environmental  Impact  Statements  and 
Regulations  Prepared  November  3, 
Through  7, 1986;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  3, 1988  through 
November  7, 1986  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
(CAA)  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  as  amended.  Requests  for  copies 
of  EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5076/73.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  February  7, 1986 
(51  FR  4804). 

Draft  EISs 

ERP  No.  D-AFS-K65108-CA,  Rating 
LO,  Los  Padres  Nat'l  Forest,  Land  and 
Resource  Mgmt.  Plan,  CA.  SUMMARY: 
EPA  has  no  objections  to  the  proposed 
plan,  but  requests  further  information  in 
the  final  EIS  regarding  the  development 
of  riparian  standards,  compliance  with 
California  water  quality  protection 
guidelines,  riparian  and  water  quaUty 
mitigation  measures,  and  future 
environmental  analyses  regarding  the 
use  of  herbicides  in  the  Los  Padres 
National  Forest. 

ERP  No.  D-FRC-L05195-ID,  Rating  3, 
Salmon  R.  Basin.  Fifteen  Hydroelectric 
Power  Projects,  Construction,  Operation, 
and  Maintenance,  Licenses,  ID. 
SUMMARY:  EPA  believes  the 
information  presented  in  the  draft  EIS  is 
insufficient  to  determine  the  adverse 
impacts,  either  from  individual  projects 
or  cumulative  effects.  The  main 
shortcomings  are:  (1)  Lack  of  finalized 
instream  flow  studies;  (2)  lack  of  site 
specific  geotechnical  data;  (3)  unknown 
adequacy  of  mitigation  measures;  and 
(4)  inappropriate  treatment  of 
alternatives.  In  addition,  mitigation  is 
not  proposed  for  impacts  that  remain 
after  proposed  measures  are  applied. 
EPA  believes  that  the  deficiencies  are  of 
such  a  magnitude  that  additional 
evaluations  should  receive  public 
review  at  the  draft  stage.  EPA.  therefore, 
recommends  that  a  supplemental  or 
revised  draft  EIS  be  prepared.  Unless 
the  issues  addressed  can  be  resolved 
prior  to  the  filing  fo  the  final  EIS.  this 
EIS  is  a  candidate  for  referral  to  the 
Council  on  Environmental  Quality. 

ERP  No.  RD-NOA-G91001-00.  Rating 
EC2,  Red  Drum  Fishery  of  the  Gulf  of 
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Mexico  Fishery  Mgmt.  Plan.  Off  the 
Coasts  of  TX.  LA.  MS.  FL,  and  AL 
SUMMARY:  EPA  expresses 
environmental  concerns  with  the 
proposed  fishery  management  plan. 
Although  the  draft  EIS  adequately 
addressed  the  background  information 
and  related  conunercial  and  recreational 
Hshing  statistics  and  analysis,  EPA 
found  that  the  EIS  lacks  sufficient 
consideration  of  potential  cumulative 
impacts.  The  draft  EIS  should  also 
evaluate  possible  mitigation  such  as  the 
use  of  aquacultiu-al  technologies  to 
alleviate  some  of  the  harvest  pressures 
and  supplement  the  red  drum 
population. 

Final  EISs 

ERP  No.  F-BLM-G60006-NM. 
Southern  Rio  Grande  Plan.  State  Land 
Exchange  and  Tenure  Adjustments.  NM. 
SUMMARY:  EPA  has  no  objections  to 
the  proposed  action  as  described. 

ERP  No,  F-BLM-L70005-OR.  Baker 
Resource  Area,  Resource  Mgmt.  Plan, 
OR.  SUMMARY:  EPA  was  concerned 
that  the  fmal  EIS  did  not  clearly  show: 
(1)  How  the  proposed  Standard 
Operating  Procedures  (SOPs)  will 
adequately  protect  against  adverse 
environmental  impacts;  and  (2)  how  the 
SOPs  will  be  reviewed  and  revised  as 
necessary.  EPA  believes  the  Record  of 
Decision  should  specify  how  the 
monitoring  program  will  function  to 
determine  that  the  SOPs  are  applied  and 
are  functioning  fully. 

ERP  No.  FA-COE-K36014-CA,  Upper 
Santa  Ana  River  Main  Stem  and 
Santiago  Creek  Flood  Control  Project 
and  Mentone  Dam  Upstream  Flood 
Storage  Alternatives,  CA.  SUMMARY: 
EPA  expressed  concerns  about  the 
Corps'  potential  deletion  of  one  area 
from  the  total  mitigation  package  and 
noted  that,  with  its  deletion,  the  project 
fails  to  comply  with  U.S.  Clean  Water 
Act  (CWA)  section  404(b)(1)  Guidelines. 
EPA  asked  that  if  the  Corps'  intends  to 
seek  a  CWA  section  404(r)  exemption 
from  Congress  to  fund  the  project,  that 
the  environmental  statement  submitted 
to  Congress  contain  a  statement  that  the 
project  does  not  in  EPA's  jud^nent, 
comply  with  the  section  404(b)(1) 
Guidelines. 

ERP  No.  F-CO&*85058-CA. 
Lighthouse  Marina  Residential  and 
Commercial  Development.  Construction 
and  Operation,  section  10  and  404 
Permits,  Sacramento  R..  CA. 
SUMMARY:  EPA  noted  that  the  final 
EIS  did  not  adequately  discuss  a  wide 
number  and  variety  of  environmental 
protection  issues.  These  include:  (1) 
Information  on  the  mitigation  proposal 
and  the  impacts  of  various  alternatives, 
as  required  by  the  NEPA:  (2)  the  extent 


of  wetlands  subject  to  the  CWA  section 
404  jurisdiction  appear  to  be  seriously 
under-estimated,  thus  not  giving  an 
accurate  picture  of  the  project's  impacts; 
(3)  the  project's  compliance  with  section 
176(c)  of  the  CAA;  (4)  the  availability  of 
adequate  wastewater  treatment 
capacity  for  the  project;  and  (5)  the 
project's  overall  compliance  with  the 
NEPA.  EPA  recommended  that  the 
Corps'  prepare  a  supplement  to  the  final 
EIS,  and  if  one  is  not  prepared,  that  the 
Corps'  deny  the  section  404  permit 
application. 

ERP  No.  F-FAA-I51007-CO,  Stapleton 
International  Airport  Runway 
Expansion.  Approval,  CO.  SUMMARY: 
EPA  is  still  concerned  about  wetland 
impacts  and  requested  that  wetlands  be 
avoided  as  much  as  possible  during  final 
design.  EPA  also  requested  that,  if 
additional  air  analysis  does  show  "hot 
spots",  mitigation  to  reduce  CO  levels 
would  be  needed.  When  completed  the 
groundwater  monitoring  plan  should  be 
sent  to  EPA  for  review. 

ERP  No.  F-FHW-K40150-CA.  D  Street 
Extension,  Construction,  Myrtle  Street/ 
Soto  Rd.  to  Second  St.,  CA.  SUMMARY: 
EPA  made  no  formal  comments.  EPA 
reviewed  the  final  EIS  and  found  it  to  be 
adequate. 

Dated:  November  18. 1966. 
David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc.  86-26304  Filed  11-20-88:  8:45  am] 

BUXIHG  CODC  •MO-CO-M 


[ER-FRL-3115-«I 

Environmental  Impact  Statements 
Hied  November  10  Througti  14, 1986; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 

Statements  filed  November  10, 1986 

through  November  14, 1988,  pursuant  to 

40  CFR  1506.9. 

EIS  No.  860468,  Draft,  BLM,  WY, 
Washakie  Resoiux:e  Area,  Resource 
Management  Plan  and  Wilderness 
Study  Areas  Recommendations  Big 
Horn,  Washakie  and  Hot  Springs 
Counties,  Due:  February  19, 1987, 
Contact:  Roger  Inman  (307)  347-9871. 

EIS  No.  860469,  Draft,  MMS,  AK,  1987 
Beaufort  Sea  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Sale  97,  Leasing, 
Due:  January  6, 1987.  Contact  Richard 
Roberts  (907)  261-4662. 

EIS  No.  860470.  Final.  AFS,  NM,  Gila 
National  Forest,  Land  and  Resource 
Management  Plan.  Due:  December  22, 
1986.  Contact:  David  Dahl  (505)  388- 
8201. 


EIS  No.  860471.  Final.  FHW.  MI,  Detroit 
Travel  Information  Center 
Construction  and  Associated 
Roadway  Improvements,  near  1-75 
and  the  Ambassador  Bridge,  Wayne 
County,  December  22, 1988,  Contact 
Thomas  Fort  Jr.  (517)  377-1879. 

EIS  No.  860472,  Final,  BLM,  MT. 
Headwaters  Resource  Area,  Black 
Sage  and  Yellowstone  River  Island 
Wilderness  Study  Areas,  Wilderness 
Designation,  Park  and  Jefferson 
Counties.  Due:  December  22. 1986. 
Contact:  Gary  Leppart  (406)  494-5059. 

EIS  No.  880473.  Final.  BLM.  ID,  Owyhee 
Planning  Area,  Wilderness  Study 
Areas,  Wilderness  Designation 
Owyhee  County,  Due:  December  22. 
1986,  Contact:  David  Brunner  (208) 
334-1582. 

EIS  No.  860474.  FSuppl,  USN/COE.  NJ. 
Naval  Weapons  Station  Earle  Logistic 
Support  Systems,  Modernization. 
Expansion  and  Issuance  of  COE 
sections  10  Rivers  and  Harbors  Act  of 
1899,  404  Clean  Water  Act  of  1972. 
and  103  Marine  Protection,  Research 
and  Sanctions  Act  of  1972  Permits. 
Project  Modifications.  Colt  Neck. 
Monmouth  County.  Due:  December  22, 
1986,  Contact:  T.W.  Bone  (215)  897- 
6262. 

EIS  No.  860475.  Final,  CDB,  CA. 
Anaverde  Retention  Basin, 
Construction,  Flood  Control  Project. 
CDBG,  Los  Angeles  County,  Due: 
December  22, 1986,  Contact:  N.C. 
Datwyler  (213)  226-8111. 

EIS  No.  860476,  Final.  UAF.  NV,  Groom 
Mountain  Range  Addition.  Nellis  AFB, 
Bombing  and  Gunnery  Range. 
Renewed  Withdrawal  from  Public 
Lands.  Lincoln  County,  Due: 
December  22, 1986,  Contact:  Alton 
Chaves  (804)  764-4430. 

Amended  Notice 

EIS  No.  860460,  Final.  AFS.  NM.  Uncoln 
National  Forest  Land  and  Resource 
Management  Plan.  Due:  December  15, 
1986.  Published  FR:  11-14-86— 
Incorrect  state. 

Dated:  November  18, 1966. 
David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activities. 
(FR  Doc.  86-26305  Filed  11-20-86:  8:45  am] 

MLUNG  COOE  tWO  80  II 


[ER-FRL-3115-7] 

Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement;  Deer 
Island,  Boston,  MA 

AQENCV:  Environmental  Protection 
Agency  (EPA).  Region  I. 


BEST  COPY  AVAILABLE 
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action:  Preparation  of  a  supplemental 
environmental  impact  statement  (SEIS) 
on  the  marine  wastewater  conveyance 
facilities  and  oatfalI(s)  for  the 
Massachusetts  Water  Resources 
Authority  (MWRA)  wastewater 
treatment  facilities  at  Deer  Island. 
Boston,  Massachusetts. 


purpose:  The  MWRA  is  undertaking 
facilities  planning  for  the  construction  of 
major  wastewater  treatment  facilities 
serving  metropolitan  Boston  pursuant  to 
a  schedule  mandated  by  the  U.S.  District 
Court.  District  of  Massachusetts,  in  U.S. 
v.  M.D.C.  et  al..  Civil  Action  No.  85- 
0489-MA  and  a  related  case.  In 
accordance  with  the  EPA  procedures  for 
the  implementation  of  the  National 
Environmental  Pohcy  Act  (NEPA).  40 
CFR  Part  6.  EPA  intends  to  prepare  a 
SEIS  on  the  marine  wastewater 
conveyance  facihties  and  outfall(s) 
associated  with  these  facilities.  This 
notice  of  intent  is  issued  pursuant  to  40 
CFR  6.510(a)(1)  and  6.105(e).  The 
decision  to  prepare  a  SEIS  is  consistent 
with  §  1502.9(c)  of  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations,  40  CFR  1502.9(cJ. 
TOR  FURTHER  mTORMATION  CONTACT: 
Ronald  G.  Manfredonia,  EPA-Water 
Management  Division.  John  F.  Kennedy 
Federal  Building,  Boston,  MA  02203, 
Telephone  (617)  565-3555  or  FTS  835- 
3555. 

summary: 

A.  Background. 

Planning  for  treatment  of  metropolitan 
Boston's  wastewater  has  been 
proceeding  for  several  years.  A  major 
aspect  of  this  planning,  the  siting  of  the 
wastewater  treatment  facihties. 
culminated  in  February  1986  with  the 
MWRA's  decision  to  site  the  treatment 
plant  at  Deer  Island.  The  MWRA's  siting 
decision  was  supported  by  EPA's 
Record  of  Decision  (ROD).  The  FEIS  and 
ROD  concluded  that  the  environmental 
impacts  of  certain  components  of  the 
facilities  planning,  which  included  the 
wastewater  conveyance  facilities  and 
outfall{9),  were  not  site  determinative. 
This  SEIS  will  satisfy  the  need, 
identified  in  the  ROD.  for  further 
Federal  environmental  review  of  the 
wastewater  conveyance  facilities  and 
the  outfall(9). 

The  MWRA  is  now  preparing  an 
Environmental  Impact  Report  (EIR) 
under  the  Massachusetts  Environmental 
Policy  Act  on  the  facilities  plan  for  all 
components  of  the  Deer  Island  facilities. 
To  the  maximum  extent  feasible,  EPA, 
MWRA  and  other  affected  State 
agencies  intend  to  coordinate  this  SEIS 
with  the  EIR,  in  accordance  with  40  CFR 
1506.2.  The  U.S.  Amy  Corps  of 


Engineers  will  act  as  a  cooperating 
agency  for  this  enviromental  review 
pursuant  to  40  CFR  1501.6. 

B.  Description  of  EPA  Action 

EPA  action  in  connection  with 
construction  of  the  wastewater 
conveyance  systems  and  construction 
and  operation  of  the  outfalls)  may 
include  Federal  construction  grants, 
requiring  NEPA  compliance.  Other 
related  federal  actions  requiring 
environmental  review  in  connection 
with  the  wastewater  conveyance 
systems  and  outfall(s)  may  include:  (1) 
Dredge  and  fill  permits  and  (2) 
designation  of  an  ocean  disposal  site  for 
excavated  materials  resulting  from 
construction  and  tunneling. 

C  Principle  Issues  and  Alternatives 

Selection  of  the  type  of  conveyance 
systems  (pipelines,  tunnels,  combination 
and  outfall/diffuser  design)  and  the 
appropriate  construction  methods  to  be 
used.  Selection  of  the  appropriate  route 
for  the  conveyance  systems.  Selection  of 
the  appropriate  site  for  the  ourfall. 

D.  Public  and  Private  Involvement  and 
Participation 

Full  public  participation  by  interested 
Federal,  State,  and  local  agencies  as 
well  as  other  concerned  organizations 
and  private  citizens  is  invited.  All 
interested  persons  are  encouraged  to 
submit  their  names  and  addresses  to  the 
person  listed  above  for  inclusion  on  the 
mailing  list  for  newsletters,  the  draft 
SEIS  and  related  public  information. 

The  Massachusetts  Executive  Office 
of  Environmental  Affairs,  EPA  and 
MWRA  will  conduct  two  scoping 
meetings  to  ascertain  public  and  agency 
views.  The  first  meeUng  will  be  for  the 
general  public  and  will  assist  EPA  in 
developing  the  scope  of  work  for  the 
SEIS.  This  meeting  will  be  held  on: 
December  11,  4:00-6:00  p.m.  in  the 
auditorium  of  the  Department  of 
Transportation  at  55  Broadway,  Kendall 
Square,  Cambridge,  MA.  The  second 
meeting  will  be  held  for  Federal  and 
State  agencies  and  public  groups  on: 
December  15,  9:30  a.m.  in  the  Executive 
Dining  Room  (RM  E226),  JF  Kennedy 
Federal  Building,  Boston.  MA.  EPA 
invites  written  comments  on  the 
proposed  scope  of  work  for  the  SEIS 
until  December  19, 1986.  All  comments 
on  this  Notice  of  Intent  should  be 
addressed  to  Director.  Water 
Management  Division,  EPA,  Region  I, 
JFK  Federal  Building,  Boston,  MA.  02203. 

E.  Timing 

It  is  anticipated  that  the  draft  SEIS 
will  be  available  by  September  1987  and 
the  Final  SEIS  will  be  issued  in  February 


1986.  Q^ies  will  be  available  at  EPA, 
Region  I  and  local  depositories. 

F.  A  more  detailed  notice  is  available 
from  EPA,  Region  I  at  the  above 
address. 

Dated:  November  18, 1988. 
Richard  E.  Sanderson, 
Director.  Office  of  Fedtral  Activities. 
(PR  Doc.  86-28303  Filed  ll-20-«6:  8:45  am] 
BILUNO  CODC  UM-4e-«    I 


[Docket  No.  ECAO-HA-84-21 

Draft  Health  Assessment  Document 
for  Acrolein 

agency:  Environmental  Protection 
Agency. 

action:  Availability  of  first  external 
review  draft. 


summary:  This  notioe  announces  the 
availability  of  the  first  external  review 
draft  of  a  Health  Assessment  Document 
for  Acrolein. 

dates:  The  Agency  will  make  the 
document  available  for  pubhc  review 
and  comment  on  or  about  Thursday, 
November  24. 1986.  Comments  must  be 
postmarked  by  Monday.  January  23, 
1987. 

addresses:  To  obtain  a  copy  of  the 
document,  interested  parties  should 
contact  the  ORD  Publications  Center, 
CERI-FRN.  U.S.  Environmental 
Protection  Agency,  26  West  St.  Clair 
Street,  Cincinnati,  OH  45268,  (513)  569- 
7562  or  FTS  684-7562,  and  request  the 
first  external  review  draft  of  the  Health 
Assessment  Documeat  for  Acrolein. 
Please  provide  your  name,  mailing 
address,  and  the  EPA  document  number, 
EPA/600/8-86/014A. 

The  draft  document  will  also  be 
available  for  public  inspection  and 
copying  at  the  EPA  library,  EPA 
headquarters.  Waterside  Mall.  401 M 
Street  SW..  Washington.  DC. 

Comments  on  the  draft  should  be  sent 
to  the  Project  Manager  for  Acrolein.  U.S. 
Environmental  Protection  Agency. 
Environmental  Criteria  and  Assessment 
Office,  MD-52.  Research  Triangle  Park, 
NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms  Diane  Ray.  U.S.  Eavironmental 
Protection  Agency.  Environmental 
Criteria  and  Assessment  Office  MD-52, 
Research  Triangle  Parte.  NC  27711,  (919) 
541-3637  or  FTS  629-3637. 
SUPPLEMENTARY  MFOMNATION:  In  May 
1985.  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
requested  that  the  Environmental 
Criteria  and  Assessment  Office  (ECAO), 
Office  of  Health  and  Environmental 
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Assessment  (OHEA).  prepare  a  health 
assessment  document  for  acrolein.  The 
document  will  be  used  by  EPA  in  the 
decision-making  process  to  possibly 
regulate  acrolein  under  the  Clean  Air 
Act  as  Amended.  42  U.S.C.  7401  et  seq. 

Dated:  November  10, 1986. 
Vaun  A.  Newill, 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  86-26285  Filed  11-20-86:  8:45  am] 

BILUNO  CODE  CS60-S0-M 

[FRL-3116-6] 

Workshop  on  Arsenic;  Public  Meeting 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  to  be  held  by  the 
Environmental  Protection  Agency  (EPA) 
at  Marriott's  Hunt  Valley  Inn  in  Hunt 
Valley,  MD  (near  Baltimore)  for  peer 
review  of  a  draft  report  on  arsenic 
prepared  for  EPA's  Risk  Assessment 
Forum. 

DATES:  The  workshop  will  be  held  on 
December  2  and  3, 1986,  from  8:30  a.m. 
to  5:00  p.m.  Members  of  the  public  may 
attend  as  observers. 
FOR  FURTHER  INFORMATION  CONTACT! 
Dr.  Frank  Gostomski,  Chairman  of  the 
Technical  Panel.  U.S.  Environmental 
Protection  Agency  (EPA),  WH-585,  401 
M  Street  SW.,  Washington  DC.  20460, 
(202)  245-3030  (FTS:  245-3030). 
SUPPLEMENTARY  INFORMATION:  The  EPA 
Risk  Assessment  Forum  was  estabhshed 
to  promote  scientific  consensus  on  risk 
assessment  issues  and  to  ensure  that 
this  consensus  is  incorporated  into 
appropriate  risk  assessment  guidance. 
To  accomplish  this,  the  Risk  Assessment 
Forum  calls  on  experts  fi'om  throughout 
the  Agency  to  study  and  report  on  these 
issues  from  an  Agency-wide  scientiHc 
perspective. 

Major  scientific  controversies  have 
existed  for  many  years,  both  within 
EPA,  and  outside  the  Agency, 
concerning  potential  health  effects  from 
exposure  to  ingested  arsenic.  A 
Technical  Panel  on  Arsenic  was  formed 
to  study  these  issues  and  prepare  a 
report  on  arsenic  health  effects  for 
Agency-wide  concurrence  and  use.  The 
Panel's  draft  report,  entitled  "Special 
Report  on  Arsenic  and  Certain  Human 
Health  Effects, "  will  be  peer  reviewed 
at  the  December  workshop.  The 
Technical  Panel  will  revise  the  report  in 
line  with  peer  review  comments,  as 
appropriate,  and  the  revised  report  will 
be  presented  to  the  Risk  Assessment 
Forum. 


Dated:  November  14, 1986. 
Vaun  A.  Newill. 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  86-26286  Filed  11-20-86:  8:45  am] 

miJJNO  COOE  MM-SO-M 


[Docktt  No.  ECA0-HA-B3-1;  FRL-3117-5] 

Non-Carcinogenic  Health  Aspects  of 
Chromium 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  public  meeting. 

SUMMARY:  This  notice  aimounces  a 
workshop  to  be  held  by  EPA's 
Environmental  Criteria  and  Assessment 
OfRce  in  Classroom  3  of  the 
Environmental  Research  Center, 
Research  Triangle  Park.  North  Carolina. 
This  workshop  has  been  arranged  to 
facilitate  peer  review  of  a  draft  update 
as  a  potential  addendum  to  the 
information  covering  non-carcinogenic 
health  aspects  discussed  in  the  Health 
Assessment  Document  for  Chromiimi 
(EPA/600/8-83/014F). 

DATE:  The  workshop  will  be  held  on 
Tuesday.  November  25, 1986.  from  8:30 
a.m.  to  5KX)  p.m.  Members  of  the  public 
are  invited  to  attend  as  observers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jim  Kawecki  of  TRC  Consultants  at 
(202)  337-0307.  He  will  arrange  seating 
for  those  planning  to  attend  the 
workshop. 

SUPPLEMENTARY  INFORMATION:  In 

August,  1984.  EPA's  Environmental 
Criteria  and  Assessment  Office  (ECAO), 
Office  of  Health  and  Environmental 
Assessment  (OHEA),  completed  a 
health  assessment  document  for 
chromium.  On  June  10, 1985,  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  published  in  the 
Federal  Register  (50  FR  24317)  its 
intention  to  add  either  chromium  or 
hexavalent  chromium  (CR*^  to  the  list 
of  hazardous  pollutants  under  section 
112  of  the  Clean  Air  Act  As  Amended, 
42  U.S.C.  7401  et  seq. 

The  workshop  draft  of  the  update  will 
be  made  available  to  the  public  at  the 
meeting,  and  observers  will  have  an 
opportunity  to  make  brief  oral 
statements.  Any  formal  release  of  an 
external  review  draft  of  the  document 
will  be  announced  in  a  subsequent 
Federal  Register  notice,  and  ample 
opportunity  will  be  provided  for  public 
review  and  submission  of  written 
comments. 


Dated:  November  18. 1988. 

Vaun  A.  Newill. 

Assistant  Administrator  for  Research  and 
Development 

[FR  Doc.  86-28404  Filed  11-20-86;  8:45  am] 
nujNO  cooc  ««o-f»-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Advisory  Board;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
announcement  is  made  of  the  following 
FEMA  Advisory  Board  meeting: 

Name:  Federal  Emergency  Management 
Agency  Advisory  Board. 

Date  of  Meeting:  December  10, 1986. 

Time:  9KI0  ajn.  to  4Kn  p.m. 

Place:  Federal  Emergency  Management 
Agency,  Emergency  Information  and 
Coordination  Center,  500  C  Street  SW., 
Washington,  DC  20472. 

Purpose:  FEMA  executives  will  provide 
reports  on  the  agency's  budget  and  personnel 
The  status  of  a  review  of  civil  defense 
programs  will  be  provided  and  discussed. 
Program  development  concepts  for  the 
protection  of  national  infrastructure  assets 
will  be  discussed.  A  working  session  on  the 
future  wori(  agenda  for  the  Board  FAB  Panels 
will  be  conducted.  Discussions  will  include 
classified  infonnation.  The  Director  has 
determined  that  the  Board  meeting  should  be 
closed  to  the  public  in  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  Ihib.  L  No.  92-463,  as 
amended  (5  USC  App.  II,  (1982)],  because 
discussions  will  involve  infonnation  that  is 
specifically  authorized  to  be  kept  "Secret"  in 
the  interest  of  national  defense  and  is 
properly  classified  pursuant  to  the  Executive 
Order. 

Robert  H.  Morris, 
Deputy  Director. 
[FR  Doc.  88-26245  Filed  11-20-86;  8:45  am] 
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[FEMA-77S-Ofll 

Olclahoma;  Major-Disaster  Declaration; 
Amendment 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Oklahoma  (FEMA-778-DR).  dated 

October  14, 1986,  and  related 

determinations. 

DATED:  November  14. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson.  Disaster 

Assistance  Programs,  Federal 

Emergency  Management  Agency, 

Washington,  DC  20472,  (202)  646-3616. 


I 
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Nodc«w— The  notice  of  a  major  disaster  for 
the  State  of  Oklahoma,  dated  October  14, 
1986,  is  hereby  amended  to  indode  the 
follow!^  ama  ami»m  tiMM  wms 
detennined  to  have  been  adversely  aflacted 
by  the  catoatrsphs  dsdarad  a  oMior  disaster 
by  the  President  in  his  dedaration  of  October 
14,1968: 

Adair,  Noble,  Nowata,  Okfuskee. 

Okmulgee,  and  Rogers  Counties  for 

Public  Assistance. 
The  aty  of  Norman  and  the  City  of 

Shawnee  for  Public  Assistance. 
Adair,  Blaine,  Caddo.  Canadian. 

Cleveland,  Comanche,  Creek. 

Delaware,  Garfield.  Haskdl.  Mayes. 

Noble.  Nowata,  Oklahoma.  CHcmulgee. 

Pawnee,  and  Sequoyah  Counties  as 

adjacent  areas  for  Individual 

Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm. 

Acting  Deputy  Associate  Director,  State  and 

Local  Programs  and  Support  Federal 

Emergency  Managewent  Agency. 

IFR  Doc.  88-28244  Filwl  ll-a&-§6;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

November  17, 1986. 

Backgroimd 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR 13209  (OMBRegulaOoos  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT 
Federal  Reserve  Board  Clearance 
Officer— Nancy  Steele— Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551  (202- 
452-3822) 
OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3208,  Washington.  DC 
20503(202-395-6680) 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Implementation 
of  the  Following  Report 

1.  Report  title:  One-Time  Market 
Research  Project  on  Currency 
Design  Changes 

Agency  form  number  FR  3040 

OMB  Docket  ntunber  7100-0221 

Frequency:  One-time 

Reporters:  Individuals 


Small  businesses  are  not  affected. 

General  description  of  report: 

This  information  collection  is 
voluntary  [12  U.S.C.  411-421]  and  is 
given  confidentisl  treatment  (5  U.S.C. 
552(b)(5)]. 

Findings  of  the  proposed  research  will 
be  used  to  help  oomraunicate  to  the 
public  the  reasons  for  the  changes  in  the 
features  of  currency  and  how  the  new 
features  should  be  used  to  identify 
genuine  from  coonterfeit  currency.  It  is 
also  hoped  that  insight  will  be  gained  on 
fostering  public  understanding  of  the 
changes. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Novemberl7, 1986. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  86-26251  Filed  11-20-86;  8:45  am] 

BILUNG  COOC  S210-OVM 


Federal  Open  Marfcel  Committee; 
Oomeetlc  PoHcy  Directive  of 
September  23, 1«86 

In  accordance  with  S  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Conunittee  at  its  meeting 
held  on  September  23, 1986."  TTie 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  some  pickup  in  the 
growth  of  economic  activity  from  the 
slow  pace  in  the  second  quarter.  In 
August  total  nonfarm  payroll 
employment  grew  considerably  further, 
with  employment  in  manufacturing 
rising  for  the  first  time  since  January. 
The  civilian  unemployment  rate  edged 
down  further  to  6£  percent.  Industrial 
production  rose  slightly  in  July  and 
August  after  declining  on  balance  during 
the  first  half  of  the  year.  Consumer 
spending  has  remained  relatively  strong 
in  recent  months,  with  gains  in  retail 
sales  in  August  paced  by  a  sharp  rise  in 
auto  sales.  Housing  starts  in  July  and 
August  stayed  at  a  relatively  high  level. 
Business  capital  spending  appears  to 
have  remained  sluggish,  reflecting 
weakness  in  nonresidential 
construction.  A  more  moderate  rate  of 
wage  increases  has  been  sustained  in 
recent  months,  while  broad  measures  of 
prices  have  firmed  somewhat  due  to 
developments  in  fcod  and  energy 
markets. 

The  trade-weighted  value  of  the  dollar 
against  major  foreign  currencies  is 

'  Copies  of  the  Record  of  policy  actions  of  the 
Committee  for  the  meeting  of  September  23, 1986. 
are  available  upon  reqaaat  to  The  Board  of 
Governors  of  the  Federml  Reserve  System. 
Washington,  DC  20551. 


essoitiaUy  unchangod  cm  balance  sinos 
the  August  19  raeetiqg  <A  the  Committee. 
PreliBuaary  data  for  the  US, 
merchandise  trade  deficit  ui  July 
indicate  a  larger  deficit  than  in  previous 
months. 

Growth  of  M2  and  especially  of  M3 
moderated  in  August;  but  expansion  of 
these  two  aggregates  for  the  year 
through  August  has  been  at  the  upper 
end  of  their  respective  ranges 
established  by  the  Committee  for  1986. 
In  August  Ml  continued  to  grow  very 
rapidly.  Expansion  in  total  domestic 
nonfinancial  debt  remains  appreciably 
above  the  Committee's  monitoring  range 
for  1988.  Short-term  interest  rates  have 
declined  further  since  the  August 
meeting  of  the  Committee  while  long- 
term  market  rates  have  risen  on 
balance.  On  August  20.  the  Federal 
Reserve  Board  approved  a  reduction  in 
the  discount  rate  from  6  to  5V^  percent. 
The  Federal  Open  Maricet  Committee 
seeks  monetary  and  financial  conditions 
that  wiH  foster  reasoaable  price  stability 
over  time,  promote  growth  in  output  on 
a  sustainable  basis,  and  contribute  to  an 
improved  pattern  oiP  international 
transactions.  In  furtherance  of  these 
objectives  the  Conmiittee  agreed  at  the 
July  meeting  to  reaffirm  the  ranges 
estabUshed  in  February  for  growth  of  6 
to  9  percent  for  both  M2  and  M3, 
measured  from  the  fourth  quarter  of  1985 
to  the  fourth  quarter  of  1986.  With 
respect  to  Ml,  the  Conmittee  recognized 
that,  based  on  the  experience  of  recent 
years,  the  behavior  of  that  aggregate  is 
subject  to  substantial  tmcertainties  in 
relation  to  economic  activity  and  prices, 
depending  among  other  things  on  the 
responsiveness  of  Ml  growrth  to  changes 
in  interest  rates.  In  light  of  these 
uncertainties  and  of  the  substantial 
decline  in  velocity  in  the  first  half  of  the 
year,  the  Committee  decided  that  growth 
of  Ml  in  excess  of  the  previously 
established  3  to  8  percent  range  for  1966 
would  be  acceptable.  Acceptable  growth 
of  Ml  over  the  remainder  of  the  year 
will  depend  on  the  behavior  of  velocity, 
growth  in  the  other  monetary 
aggregates,  (tevelopments  in  the 
economy  and  financial  markets,  and 
price  pressures.  Given  its  rapid  growth 
in  the  early  part  of  the  year,  the 
Committee  realized  tiiat  the  increase 
in  total  domestic  nonfinancial  debt  in 
1986  may  exceed  its  monitoring  range  of 
8  to  11  percent,  but  felt  an  increase  in 
that  range  would  provide  an 
inappropriate  bendim«rk  for  evaluating 
longer-term  trends  in  that  aggregate. 
For  1987  the  Committee  agreed  on 
tentative  ranges  of  monetary  growth, 
measured  from  the  fourth  quarter  of  1966 
to  the  fourth  quarter  of  1987,  of  5  V^  to 
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SVi  percent  for  M2  and  KI3.  While  ft 
range  of  3  to  8  peaceat  fioc  Ml  in  1987 
would  appear  appropriate  in.  the  light  of 
most  historical  experimce,  the 
Ccnunittee  recognized  that  the 
exception^  anoertaintieB  suneamfing 
the  bdiavior  of  Ml  velocfty  over  the 
more  recent  period  wooM  require 
careful  appraisal  of  the  tai;get  range  at 
the  beginnog  of  1987.  The  associated 
range  fisr  gPowA  in  totri  domestic 
nonfinaBdat^debt  wm  pravisioiiafly  set 
at  8  to  11  peicnr  for  1987. 

In  dw  tB^rieaaaflation  of  policy  for  the 
Immadiatefatoe,  the  Coamittoe  seeks 
to  maJBtaiw  dw  cxistt^  d^ne  of 
pressure  oa  teserwe  pssitisBa.  Tte 
action  is  aiqiected  to  bawsirtgrt  with 
growA  in  M2  md  M3  over  the  pedod 
from  Aaguat  to  Deeanber  at  aina^ 
mtrn  nf  7  tn  ? perrent  Whiin  growdi  iu 
Ml  is  expeetod  to  awdesate  from,  the 
excq>tioiially  laige  iacraaaa  divfait  dM 
past  several  noatha,  yutt  gpNvdi  wiU 
continua  to  be  jmiigirrTl  in  dw  H^U,  ai  &e 
behavior  of  M2  aod  113  and  ether 
factors.  Sights  greatac  Maene  lesiKaiat 
would,  ar  ■»^*ly  Icsecrrnsiug 
restraint  mi^  be  aeoeptaUe  d^aadisff 
on  the  behavior  of  Ae  aggregatoSr  taking 
into  account  the  atreagtbof  Aa  boaineas 
expansioB.^  developmeata  in  fnwrigB 
exchange  markets,  progress  against 
inflation,  and  conditions  in  domestic 
and  intematleual  endBL  maiketi.  Tbt 
Chairman  may  ^i  for  CoHmiittee 
consnJtatioB  tf  it  appears  to  die  Manager 
for  Domestic  Operations  that  reserve 
conditioRs  dor^  die  pofed  before  die 
next  mectbigam  Iftely  to  be  aaaodated 
with  a  F^Bderal  fnids  rate  patsiitentiy 
outside  a  range  of  4  to  8  percent 

By  Order  of  the  Federal  Open  Mukat 
CommittM,^  Nowmher  K 1 


Assistant  Saamtaryi  iUbiw/  Open  Afotiet 
Committee. 

[FR  Doc  88-2B2S0  FOadn-aO-aicMS  em] 
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The  companies  listed  in  this  notice 
have  ^plied  for  the  Board's  approval 
under  sectioa  a  e<  the  Bank  HoUtog 
Ckmipany  Act  (U  U.S£.  Mk^  and 
S  22&M  of  die  Board's  Rsgalalkm  Y  fl2 
CFR  225.M)  to  hwreiae  a  hank  holding 
coBipeiqr  or  to  aeqaiia  a  bank  or  bank 
holding  company.  The  factors  that  are 
considesed  bi  aoting,  en  the  appliottans 
are  set  forth  in  section  3{^  of  the  Act  (12 
U.S.C  18i2(c)^ 

Each  application  is  available  for 
iMSMdiate  iniyection  at  the  Federal 
Reserve  Bank  indicated  Once  the 


applicatioa  haa  been  accepted  for 
procesalBg,  it  wdl  abo  be  available  for 
inspacdoB  at  &e  afficas  a<  the  Board  of 
Governors.  Interested  peuuae  may 
ei^resa  tfaek^  vtows  in  writh^  to  the 
Reaenm  Bank  or  to  die  offices  of  dw 
Board  of  GewenuHV.  Any  comment  on 
an  appbcatioB  diet  requests  a  hewing 
must  include  a  statement  of  why  a 
written  presentation  would  not  snfBce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  ^fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hsariag. 

Unless  otherwise  noted,  coaiments 
regarding  each  of  these  a^^icadoas 
must  be  received  not  later  tha 
Oecanber8.1986. 

A.  Federal  Reserve  Bank  ttf  Atlanta 
(Robert  E.  Hedc  Vice  President)  104 
Marietta  Street  NW.,  Adanta,  Georgia 
30303: 

1.  CHy  National  Bancshares,  Inc., 
Miami,  Florida:  to  become  a  bank 
holding  company  by  acquirhig  98.31 
percent  of  the  voting  shares  of  City 
National  Bank  Coiporatiacu  Miami, 
Florida,  and  thereby  indireedy  acquire 
City  Natioul  Bank  of  Miami,  kfiarai, 
Florida,  and  8a08  percent  of  the  voting 
shares  of  City  Nationa)  Bank  e<  Flmida. 
Hallandale,  Florida. 

B.  Fkdnl  ■aaanw  leak  of  Odcago 
(Franklia  D.  Uteyet,  Vice  President)  230 
Soadi  LaSaHe  Sbeet  C^eago,  Hlinois 
60690: 

1.  A/to  Vista  Bancahjrea,  ba.  Aha 
Vista,  Iowa:  to  become  a  bank  holding 
company  by  acquiring  61  percent  of  the 
voting  shares  of  Alta  Vista  State  Bank. 
Alta  Vista,  Iowa.  Commenta  (m  this 
application  must  be  received  by 
December  11, 1986. 

C.  Fedoal  Reserve  Bank  of  Kansas 
City  (Thomas  M  Hoenig,  Vice  I^sident) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64188: 

1.  New  Mexico  Bank  Invegtots,  Inc^ 
Raton,  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  97 
percent  of  this  voting  shves  of 
International  State  Bank,  Raton,  New 
Mexico. 

D.  Federal  Rasanw  Bank  of  Saa 
FrandsGO  (Hairy  W.  Green.  Vice 
President)  101  Market  Stoeet  San 
Frandsco,  Caltfomia  94105: 

1.  NU.B.  Oxp.,  Salt  Lake  City,  Ut^ 
to  become  a  bank  ^"^^^g  compmy  by 
acquiring  82  percent  of  the  voting  shares 
of  Salt  Lake  Bancorporation,  Sandy, 
Utah.  Comments  on  this  application 
must  be  received  by  December  11, 1966. 


Boavd  irf  Govemon  of  8ie  Pedml 
System.  November  17,  I9a& 

JametMcAiM, 

Associate  Secretary  e^  the  Beard. 

[PR  Doc  8e-2>Z73  FQed  11-20-88;  8:49  am] 
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Sectirtly  PacHIc  Corp4  FornwHon  Of , 
AcqiMticM  by,  ar  Maiiiar  of  I 


^^ .  of 

Nonbankbig  Comptoiy 

The  eonniany  bated  to  Ifaiai 
applied  wider  1 22&14  af  dto  Bm^s 
Reguladon  Y  (12  CTIt  22&14fcr  the 
Board's  approval  aadar  socttoa  S  of  the 
Bank  HoUing  Ceaqiany  Act  exz  U.SXI 
1842)  to  becoae  a  bode  he)dfa« 
company  or  to  acquire  votiag  securities 
of  a  bank  or  bank  ^uMiatg  eeamany.  The 
listed  eoaqiany  haa  also  applied  ander 
9  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  dw  Board's  approval 
under  section  4((4(8)  of  the  B«ik 
Holding  Company  Act  (12  U.&C 
1843(c)(8))  and  |  225.21(a}  of  RegaUtion 
Y  (12  CFR  225.21(a))  to  acquke  or 
control  voting  securities  or  asseU  of  a 
company  engaged  in  a  nmbaidcing 
activity  that  is  listed  in  t  g?^  75  of 
Regulation  Y  as  doaely  related  to 
bankmg  and  |iiii  leissibls  fsr  baak 

an  activity.  Unless  othowise  noted, 
these  activities  wifl  be  conducted 
thnni^unit  tlw  UUied  States. 

The  applicatinn  ia  avaflable  far 
immediate  inspectiaB  at  the  Federal 
Reserve  Bank  "v<iaitgd  Once  the 
application  has  been  accqited  for 
processing,  it  will  also  be  available  for 
inqwction  at  the  ofSoes  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  die 
proposed  can  "reasonably  be  expected 
to  prothice  benefita  to  the  public  such 
88  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ^facts.  sacfa 
as  undue  eoaceatsation  of  resources, 
decreased  or  uidair  cenqwtitien, 
conflicta  (d  interests,  or  unanmiH 
bankmg  practices."  Any  reqoest  for  a 
hearing  (»  this  question  must  be 
accompanied  by  a  statement  of  the 
reasoas  a  written  presentation  would 
not  sidfice  ia  lim  ef  ahearing. 
identifying  ^wdficady  any  qacations  of 
fact  that  are  in  dispute,  rnnmsriiinj  tlw 
evidence  that  would  be  presented  at  a 
heariag,  and  "nWcatiag  hew  the  party 
commenting  tvould  be  aggrieved  by 
approval  of  the  pn^rasal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  December  11, 
1986. 

A.  Federal  Reserve  Bank  of  San 
Frandsco.  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco.  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California;  to  merge  with 
Westamerica  Bancorporation,  San 
Rafael.  California,  and  thereby 
indirectly  acquire  Westamerica  Bank. 
N.A..  San  Rafael,  CaUfomia. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
Weststar  Mortgage  Company,  Santa 
Rosa,  California,  and  thereby  engage  in 
mortgage  banking  pursuant  to 
§  225.25(b](l)(iii);  and  acquire  Learnex 
Corp..  San  Rafael.  California,  and 
thereby  engage  in  fmancial  institutions 
sales  personnel  training  pursuant  to 
§  225.25(b)(ll)  of  the  Board's  Regulation 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  17, 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
IFR  Doc.  86-26274  Filed  11-20-^;  8:45  am] 
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Sovran  Financial  Corp.  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanlcing  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  9  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)  (2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lies  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  12, 1986. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation. 
Richmond,  Virginia,  to  conduct, 
pursuant  to  section  4(c)(8)(D)  of  the 
Bank  Holding  Company  Act,  the  general 
insurance  agency  activities  of  Sovran 
Insurance,  Inc.,  (formerly  Suburban 
Insurance,  Inc.),  Rockville,  Maryland,  a 
wholly-owned  siAsidiary  of  Sovran 
Bank/Maryland  (formerly  Suburban 
Bank),  Rockville,  Maryland. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  Farmers  and  Merchants  Bancorp, 
Inc.,  Dover,  Tennessee;  to  acquire 
Peoples'  Insurance  Agency,  Inc.,  Dover, 
Tennessee,  and  thereby  engage  in 
general  insurance  activities  pursuant  to 
§  225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Dover  and  Bumpus  Mills, 
Tennessee.  Comments  on  this 
application  must  be  received  by 
December  10, 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26275  Piled  11-20-86;  8:45  am] 

BILLING  CODE  S210-01>M 


WGNB  Corp.  et  ai.;  Applications  to 
Engage  de  Novo  in  Permissible 
Nonbanlcing  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §225.25  of 
Regulation  Y  as  closely  related  to 


banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  fo  the  Board  of  Governors 
not  later  than  December  11. 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  WGIVB  Corporation,  CarroUton. 
Georgia;  to  engage  de  novo  through  its 
subsidiary.  WGNB  Insurance.  Ltd. 
Grand  Turk.  British  West  Indies,  in 
underwriting,  as  reinsurer,  insurance 
written  in  connection  with  extensions  of 
credit  pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Landmark  Financial  Group,  Inc., 
Fort  Worth,  Texas;  to  engage  de  novo 
through  its  subsidiary,  Landmark 
Service  Corporation.  Fort  Worth,  Texas, 
in  full  pay-out  personal  property  leasing 
pursuant  to  S  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

2.  United  City  Corporation,  Piano, 
Texas;  to  engage  de  novo  in  selling 
credit  life,  disability  or  involuntary 
unemployment  insurance  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reaerve 
System,  November  17, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board 
(FR  Doc.  86-26278  Filed  11-2^-86;  8:45  am] 

BUXJNQ  CODE  ttKMI-M 


42139 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Conb-ol 

Mortality  Study  of  Diesel-Exposed 
Miners;  Open  Meeflng 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH]  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  December  8, 1988. 

Time:  8:30  a.m.-12  noon. 

Place:  Room  138,  Appalachian  Laboratory 
for  Occupational  Safety  and  Health,  944 
Chestnut  Ridge  Road.  Morganto%ra,  West 
Virginia  28505. 

Purpose:  To  discuss  the  research  protocol 
of  a  project  involving  a  mortality  study  of  the 
effects,  if  any,  of  diesel  exhaua<  among 
miners.  Viewpoint*  and  suggestions  from 
industry,  organized  labor,  academia,  other 
government  agencies,  and  the  public  are 
invited. 

Additional  information  and  copies  of 
the  research  protocol  may  be  obtained 
from:  John  Gamble.  PhJ).,  Division  of 
Respiratory  Disease  Studies.  NIOSH, 
CDC,  944  Chestnut  Ridge  Road, 
Morgantown.  West  Viiginia  26505. 
Telephones:  FTS:  923-4476.  Commercial: 
304/291-4476. 

Dated:  November  17, 1986. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

|FR  Doc.  86-28246  Filed  11-20-86;  8:45  am| 

BILUNQ  CODE  41M-1*-* 


Food  and  Drug  Administration 
[Docket  No.  86F-0418] 

Cryovac  Division,  W.R.  Grace  A  Co.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  Cryovac  Division.  WJl.  Grace  & 
Co.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
ethylene-vinyl  acetate  copolymers  as  a 
packaging  material  intended  to  contact 
food  during  irradiation. 


FOR  FURTHER  INFORMATION  COMTACT 
Leonard  C.  Gosule,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409{bK5).  72  Stat  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (PAP  7B3968)  has  been  filed  by 
the  Cryovac  Division,  W.R.  Grace  &  Co., 
P.O.  Box  464,  Duncan.  SC  29334-0464, 
proposing  that  9  179.45  Packaging 
materials  for  use  during  the  irradiation 
of  prepackaged  foods  (21  CFR  179.45]  be 
amended  to  provide  for  the  safe  use  of 
ethylene-vinyl  acetate  copolymers, 
complying  v»rith  9  177.1350  Ethylene- 
vinyl  acetate  copolymers  (21  CFR 
177.1350],  as  a  packaging  material 
intended  to  contact  food  during 
irradiation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  die 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Re^ster  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  6, 1986. 
Sanford  A.  Miller, 

Director,  Center  for  Food  So fety  and  Apfxiied 
Nutrition. 

[FR  Doc  86-26235  Filed  11-20-88;  8:46  am] 

BHJJNO  CODE  4iaO-01-M 

[Docket  No.  86F-O420] 

Milk  Industry  Foundation,  NutraSweet 
Co,,  and  Beatrice  Dairy  Producta,  Inc.; 
HIing  of  Food  Additive  Petition 

AQENCV:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Milk  Industry  Foundation,  the 
NutraSweet  Co.,  and  Beatrice  Dairy 
Products,  Inc.,  have  filed  a  petition 
proposing  that  the  food  additive 
regulatiou  be  amended  to  provide  for 
the  use  of  aspartame  as  a  sweetener  in 
yogurt-tsrpe  imiducts. 

FOR  FURIIIIR  RIFORMATION  CONTACT 

Carl  L  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334], 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-426- 
5487. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 


U.S.C.  3480))(5)}).  notice  is  given  that  a 
petitiOTi  (FAP  6A3e64)  has  been  filed  by 
the  Milk  Industry  Foundation.  888 16th 
St.  NW.,  Washington,  DC  20006:  Beatrice 
Dairy  Products.  Inc.,  1528  South  State 
St.,  Chicago,  IL  60605;  and  the 
NutraSweet  Co.,  4711  Golf  Rd.,  Skokie. 
IL  60076,  proposing  that  9  172.804 
Aspartame  (21  CFR  172.804)  be  amended 
to  provide  for  the  use  of  aspartame  as  a 
sweetener  in  yogurt-type  products. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  sigraficant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  tfi« 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  6, 1986. 

Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  88-26236  Filed  11-20-86;  8:45  am] 

MLUNO  CODE  4M0-01-H 


[Docket  No.  86F-e413] 

Rohm  and  Haaa  Co^  FUng  of  Food 
Additive  Petition 

hOEHCT.  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Rohm  and  Haas  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  he  amended  to  provide  for 
the  safe  use  of  allylmethacrylate  as  a 
component  of  acrylic  copolymer 
adhesives  used  in  food  packaging. 
FOR  FURTHER  INFORMATION  CONTACT 
Leonard  Gosule.  Center  for  Food  Safety 
€uid  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-6690. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b]{5].  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  663967)  has  been  filed  by 
Rohm  and  Haas  Co.,  Philadelphia,  PA 
19105,  proposing  that  9  175.105 
Adhesives  (21  CFR  175.105)  be  amended 
to  provide  for  the  safe  use  of 
allylmethacrylate  as  a  component  of 
acrylic  copolymer  adhesives  used  in 
food  packaging. 

The  potential  environmental  impact  of 
this  action  is  being  revievred.  If  the 
agency  finds  that  an  enviromnental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
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notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c]. 

Dated:  November  6, 1986. 
Suford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  86-26233  Filed  11-20-86;  8:45  am] 

BKXMO  CODE  41W-01-M 


[Docket  Na  86F-0419] 

Societe  De  Fabrication  D'Elements 
Catalytiquee;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Societe  De  Fabrication  D'Elements 
Catalytiques  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  zirconium  oxide  with 
yttrium  oxide  supported  by  amorphous 
carbon  as  an  ultrafiltration  membrane 
for  use  in  food  processing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  C.  Gosule,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
ihe  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  6B3950)  has  been  filed  by 
Societe  De  Fabrication  D'Elements 
Catalytiques,  Boite  postale  No.  201, 
84500  Bollene,  France,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  zirconium 
oxide  with  yttrium  oxide  supported  by 
amorphous  carbon  as  an  ultra-filtration 
membrane  for  use  in  food  processing. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated:  November  6,  1986. 

Sanford  A.  Miller, 

Director.  Cen  ter  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  86-26234  Filed  11-20-86:  8:45  am] 

BIIXING  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-010-07-4332-08:  FES  86-48] 

Owyhee  Planning  Area,  ID; 
Environmental  Impact  Statement; 
Availability 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  final 
Environmental  Impact  Statement  [EIS] 
for  the  wilderness  proposals  on  five 
wilderness  study  areas  in  the  Owyhee 
Planning  Area  of  Idaho. 

summary:  The  Owyhee  EIS  assesses  the 
environmental  consequences  of 
managing  five  wilderness  study  areas 
(WSAs)  as  wilderness  or  non- 
wilderness  and  of  managing  a  portion  of 
one  of  those  WSAs  as  wilderness.  The 
alternatives  assessed  in  the  Owyhee  EIS 
include:  (1)  A  "no  action/no  wilderness" 
alternative  for  each  WSA;  (2)  an  "all 
wilderness"  alternative  for  each  WSA; 
(3)  two  "partial  wrilderness"  alternatives 
for  the  North  Forlt  Owyhee  River  WSA 
(one  with  special  stipulations  for  juniper 
control);  and  (4)  an  "all  wilderness" 
alternative  with  special  stipulations  for 
juniper  control  for  Big  Willow  Spring 
WSA. 

The  names  of  the  five  WSAs  analyzed 
in  the  Owyhee  EIB,  their  total  acreage, 
and  the  proposed  action  for  each  are  as 
follows: 

—North  Fork  Owyhee  River— 51,390 

acres,  41,665  suitable  (including  115 

acres  outside  the  WSA  boundary), 

and  9,840  acres  non-suitable  for 

wilderness  designation. 
—Big  Willow  Spring— 6,210  acres,  all 

non-suitable  for  wilderness 

designation. 
— Squaw  Creek  Canyon — 10,780  acres. 

all  non-suitable  for  wilderness 

designation. 
— Middle  Fork  Owyhee  River — 14,180 

acres,  all  non-suitable  for  wilderness 

designation. 
—West  Fork  Red  Canyon— 12,970  acres, 

all  non-suitable  for  wilderness 

designation. 

Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 


forwarded  by  the  Secretary  of  Interior 
and  President  to  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress. 

In  any  case,  no  final  decision  on  these 
proposals  can  be  made  during  the  30 
days  following  the  filing  of  this  EIS.  This 
complies  with  the  Council  on 
Environmental  Quality  Regulations  40 
CFR  1506.10b(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  this  EIS 
may  be  obtained  from  the  District 
Manager,  Boise  District  Office.  3948 
Development  Avenue.  Boise.  Idaho 
83705.  Copies  are  also  available  for 
inspection  at  the  following  locations: 
Department  of  the  Interior.  Bureau  of 

Land  Management.  18th  and  C  Streets, 

NW.,  Washington,  DC  20240 
or 

Bureau  of  Land  Management.  Idaho 
State  Office.  3380  Americana  Terrace. 
Boise.  Idaho  83706 

FOR  FURTHER  INFORMATION  CONTACr 

David  Brunner,  District  Manager.  Boise 
District  Office.  3948  Development 
Avenue,  Boise.  Idaho  83705.  Telephone 
(208)  334-1582. 

Dated:  November  13, 1986. 
Bruce  Blanchard, 

Director.  Environmental  Project  Review. 
[FR  Doc.  86-26053  Filed  11-20-86;  8:45  am] 

BILUNG  CODE  4310-GG-M 


[MT-930-07-4332-08:  FES  86-47] 

Headwaters  Resource  Area,  Montana; 
Environmental  Impact  Statement; 
Availability 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

final  Environmental  Impact  Statement 

for  the  Headwaters  Resource  Area 

wilderness  proposals. 

summary:  The  Final  Environmental 
Impact  Statement  for  the  Headwaters 
Resource  Area  assesses  the 
environmental  consequences  of 
managing  two  wilderness  study  areas  as 
wilderness  or  nonwildemess. 

The  two  wilderness  study  areas  in  the 
environmental  impact  statement,  their 
total  acreages,  and  the  proposed  action 
for  each  are:  Black  Sage  (5.926  acres,  all 
nonsuitable)  and  Yellowstone  River 
Island  (53  acres,  all  nonsuitable). 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  and  the  President  to  Congress. 
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The  final  decision  ;m  wilderness 
designation  rests  with  Congress. 

FOR  FUfTTNER  INFORMATION  CONTACT: 

Gary  Leppart,  Area  Manager. 
Headwaters  Resource  Area,  BLM,  P.O. 
Box  3388.  Butte.  Montana  59702,  Phone 
(406)  494-5059. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  Final  Environmental  Impact 
Statement  may  be  obtained  from  the 
Area  Manager,  Headwaters  Resource 
Area,  P.O.  Box  3388,  Butte,  Montana 
59702.  Copies  are  also  available  for 
inspection  at  the  following  locations: 
Department  of  the  Interior,  Bureau  of 

Land  Management.  18th  and  C  Streets, 

NW..  Washington,  DC  20420 
Montana  State  Office,  Bureau  of  Land 

Management,  222  North  32nd  Street. 

Billings,  Montana  59107 

Dated:  November  13. 1988. 

Bruce  Blanchard, 

Director,  Office  of  Environmental  Project 
Review. 

[FR  Doc.  86-26054  Filed  11-20-88;  8:45  am) 
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[UT-02(M)7-4410-OS-2000] 

Salt  Lake  District;  Preparation  of  a 
Resource  Management  Plan/ 
Environmental  Impact  Statement;  Pony 
Express  Resource  Area,  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  A  Resource  Management 
Plan  (RMP)  and  Environmental  Impact 
Statement  (EIS)  covering  the  Pony 
Express  Resource  Area  (PERA)  will  be 
prepared  by  the  Salt  Lake  District  of  the 
Bureau  of  Land  Management  (BLM).  The 
PERA  contains  2,033,954  acres  of  public 
land  within  Tooele,  Utah,  and  Salt  Lake 
Counties,  Utah.  The  plan  will  be  entitled 
the  "Pony  Express  RMP/EIS". 

Presently,  three  issues  have  been 
identiHed  for  inclusion  in  the  Pony 
Express  RMP/EIS.  These  are  vegetation 
management,  land  ownership 
adjustments,  and  recreation.  To  assure 
that  all  significant  issues  are  known, 
four  public  issue-scoping  workshops  will 
be  held.  The  date,  time  and  location  of 
each  workshop  is: 

December  9,  3:30  p.m.,  Ibapah  School, 

Ibapah,  Utah 
December  10, 6:30  p.m.,  Courthouse 

Auditorium,  47  South  Main,  Tooele, 

Utah 
December  16,  6:30  p.m.,  Salt  Lake 

District  BLM  Office,  2370  South  2300 

West,  Salt  Lake  City,  Utah 


December  17,  6:30  p.m..  Conference 
Room,  Uinta  National  Forest  Office, 
88  West  100  North,  Provo.  Utah. 
Following  the  completion  of  scoping, 
an  interdisciplinary  planning  team  will, 
in  Fiscal  Year  1987,  analyze  the  present 
management  situation  and  identify  the 
planning  alternatives  that  will  be 
addressed  in  the  RMP/EIS.  At  least  four 
alternatives  are  anticipated  to  be 
identified.  Among  these  will  be  the  "no 
action."  and  "preferred"  alternatives  as 
well  as  two  or  more  alternatives 
analyzing  the  impacts  of  different  levels 
of  emphasis  on  environmental  values, 
resource  use,  and  commodity 
production.  The  plaiming  team  will 
contain  the  expertise  to  address  the 
disciplines  of  geology,  minerals,  realty, 
wildlife,  recreation,  watershed,  range, 
cultural  resources,  socio-economics, 
wilderness,  forestry,  fire  management, 
and  visual  resources. 

In  fiscal  year  1988,  the  planning  team 
will  prepare  the  draft  RMP/EIS  and 
proposed  RMP/final  EIS  documents. 
Public  participation  activities  will 
include  a  request  for  written  comments 
during  a  90  day  review  period  for  the 
draft  RMP/EIS,  a  public  hearing  held 
within  the  review  period,  and  a  30  day 
protest  period  after  the  proposed  RMP/ 
final  EIS  is  released.  The  dates,  times, 
and  locations  of  these  public 
participation  activities  will  be 
announced  through  the  media  and 
mailings  to  interested  parties  prior  to 
each  activity. 

Nominations  of  potential  Areas  of 
Environmental  Concern  (ACEC)  are  also 
requested.  Nominations  must  be 
accompanied  by  descriptive  materials, 
maps,  and  evidence  of  the  relevance  and 
importance  of  the  values  or  hazards 
involved.  The  District  Manager  will 
prepare  a  writen  evaluation  of  each 
nomination  in  support  of  his  decision  to 
recommend  or  not  recommend  the  area 
as  an  ACEC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Oaks,  Team  Leader  for  the  Pony 
Express  RMP/EIS,  Salt  Lake  District 
Office,  Bureau  of  Land  Management, 
2370  South  2300  West,  Salt  Lake  City. 
Utah  84119,  (801)  524-6767. 

Documents  relevant  to  this  planning 
action  are  available  for  examination  at 
the  Salt  Lake  District  Office  during 
business  hours  from  7:30  a.m.  to  4:00 
p.m.,  Monday  through  Friday. 
Deane  Zeller, 

Salt  Lake  District  Manager. 
[FR  Doc.  a&-2SZi7  Filed  11-20-86;  6:45  am] 

BtLUNQ  COOe  4310-IXMi 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMtigatioiw  No*.  701-TA-270  (FInaO  and 
731-TA-313  and  314  (FInaOl 

Certain  Brass  Sheet  and  Strip  From 
France  and  Italy 

AQENCV:  United  States  International 
Trade  Commission. 
ACTION:  Extension  of  deadline  for 
submitting  posthearing  briefs  in 
connection  with  final  coimtervailing 
investigation  No.  701-TA-270  (Final), 
Certain  Brass  Sheet  and  Strip  from 
France,  and  final  antidumping 
investigations  Nos.  731-TA-313  and  314 
(Final).  Certain  Brass  Sheet  and  Strip 
from  France  and  Italy. 

EFFECTIVE  DATE:  November  10. 1986. 
FOR  FURTHER  MFOfMATION  CONTACT: 
George  L  Deyman  (202-523-0481). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436. 
Hearing-impaired  individuals  may 
obtain  information  on  this  matter  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

SUPPLEMENTARY  INKNIMATION:  Effective 
August  22, 1986,  the  Commission 
Instituted  the  subject  investigations  and 
established  a  schedule  for  their  conduct 
(51  FR  32255,  September  10, 1986). 
Subsequently,  the  Department  of 
Commerce  extended  the  date  for  making 
its  fmal  determinations  in  the 
countervailing  duty  investigation  on 
imports  from  France  and  in  the 
antidumping  investigations  on  imports 
from  France  and  Italy  from  November  3. 
1986,  to  January  5, 1987.  The 
Commission,  therefore,  is  extending  the 
deadline  for  filing  all  written 
submissions,  including  posthearing 
briefs,  in  its  investigations  until  January 
1, 1987. 

For  further  Information  concerning 
these  investigations  see  the 
Commission's  notice  of  investigation 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  Part  207. 
Subparts  A  and  C  (19  CFR  Part  207),  and 
Part  201,  Subparts  A  through  E  (19  CFR 
Part  201). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  Title  VII.  This  notice  is  published 
pursuant  to  {  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  November  19, 1986. 
Keimetli  R.  Mason, 
Secretary. 
[FR  Doc.  86-26435  Filed  11-20-86;  8:45  am) 
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IlnvMgaMon  Noi Till  TO  IMHTil)] 
CMtatai  Btms  ShMt  and  Strip  From 


:  United  States  International 
Trade  Commission. 

action:  Institution  of  a  final 
countervailing  duty  investigation. 


v:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-269  [Final]  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  VS.C. 
1671d(b])  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  indostiy  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  brass  sheet  and 
strip,  other  than  leaded  brass  and  tin 
brass  sheet  and  strip,*  not  cut,  pressed, 
or  stamped  to  nonrectangular  shape, 
provided  for  in  item  612.39  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce,  in  a  final  determination,  to 
be  subsidized  by  the  Government  of 
Brazil.  The  Commission  must  make  its 
final  injury  determination  by  seventy- 
five  (75)  days  after  notification  of 
Commerce's  final  determination  (see 
sections  705(a)  and  705(b)  of  the  act  (19 
U.S.C.  1671d(a)  and  1671d(c))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  genreal 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
ans  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

criLCIlVE  DATE  November  10, 1988. 

FOR  FURTHU  INFORMATIOM  COMfTACR 

George  Deyman  (20^-523-0481),  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002.  Information  may  also  be 
obtained  via  electronic  mail  by 
accessing  the  Office  of  Investigations* 
remote  bulletin  board  system  for 
personal  computers  at  202-523-0103. 


'  The  chemical  compoiitions  of  the  producti 
under  inveiUgation  are  currently  defined  in  the 
Copper  Development  Ai»ociation  (C.D.A.)  200 
•eriei  or  the  Unified  Numbering  System  U.N.S.) 
€20000  wries.  Proihicti  whose  chemical 
compositions  are  defined  by  other  CDA.  or  UJiS. 
series  are  not  covered  by  this  investigation. 


SUPPLBMENTARY  WTOIWIATIOIC 

Background. 

This  investigation  is  being  instituted 
as  a  result  of  an  afiirmative  final 
determination  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act  (19  U.S.C.  1671) 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of 
certain  brass  sheet  and  strip,  llie 
investigation  was  requested  in  a  petition 
filed  on  March  10, 1966,  by  coimsel  on 
behalf  of  American  Brass,  Buffalo,  NY; 
Bridgeport  Brass  Corp.,  Indianapolis,  IN; 
Chase  Brass  ft  Copper  Co.,  Dolon,  OH; 
Hussey  Copper  Ltd.,  Leetsdale,  PA;  The 
Miller  Co^  Meriden.  CT;  Olin  Corp. 
(Brass  Group],  East  Alton.  IL;  and 
Revere  Copper  Products,  Inc.,  Rome  NY. 
The  following  trade  imions  are  also 
petitioners:  llie  International 
Association  of  Machinists  and 
Aerospace  Workers;  the  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-CIO);  Mechanics 
Educational  Society  of  America,  Local 
56;  and  the  United  Steelworicers  of 
America  (AFLr<;iO/CLC).  In  response  to 
that  petition  the  Commission  conducted 
a  preliminary  countervailing  duty 
investigation  and,  on  the  basis  of 
information  developed  during  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (51  FR  16235, 
May  1, 1986). 

Participation  in  the  Investigatkm 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Fedeial  Register.  Any  entry 
of  appearance  filed  after  thia  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 
Service  list 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prep£ire  a  service  Ust 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 


by  the  service  list),  and  a  certificate  of 
service  must  accomiMny  die  document 
The  Secretary  will  not  accept  a 
doctmient  for  filing  widiout  a  certificate 
of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  rocoid  on  November 
14, 1986,  pursuant  to  f  207.21  of  the 
Commission's  rules  (It  CFR  207.21). 

Hearing 

The  hearing  to  be  held  in  connection 
with  this  investigation  will  be  held 
concurrendy  widi  the  hearing  already 
scheduled  in  investigaitions  Nos.  701- 
TA-270  (Final)  and  73t-TA-311  through 
317  (Final)  concerning  certain  brass 
sheet  and  strip  from  Brazil,  Canada, 
France,  Italy,  the  Republic  of  Korea, 
Sweden,  and  West  Germany.  The 
hearing  will  begin  at  9(30  aan.  on 
December  1, 1986,  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street  NW,  Washington, 
DC.  If  not  already  made  in  connection 
with  the  peviously  scheduled 
investigations,  requests  to  appear  at  the 
hearing  in  connection  only  with 
investigation  No.  701-TA-269  (Final) 
should  be  filed  in  writing  with  the 
Secretary  to  the  Comitission  not  later 
than  the  close  of  business  (S.'IS  p.m.)  on 
November  21, 1986.  All  persons  desiring 
to  appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs  and  attend  a  prehearing 
conference  to  be  held  at  9:30  a.m.  on 
November  25, 1966.  in  Room  117  of  the 
U.S.  International  Trade  Commission 
Building.  The  deadline  for  fUing 
prehearing  briefs  is  November  24. 1986. 

Testimony  at  the  puUic  hearing  is 
governed  by  S  207.23  at  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testiinony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  fai  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  preheadng  brief  was 
submitted.  Any  written  materials 
submitted  at  the  heariag  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  subiiitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  S  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions 

All  legal  arguments,  economic 
anaylsis,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
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conform  with  the  provisions  of  {  207.24 
(19  CFR  207.24]  and  must  be  submitted 
not  later  than  the  close  of  business  on 
December  8, 1986.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
December  8, 1986. 

A  signed  original  and  forteen  (14) 
copies  of  each  submission  must  be  Hied 
with  the  Secretary  to  the  Commission  in 
accordance  with  {  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  i  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of  1930, 
title  Vn.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Conunission. 

Issued:  November  19, 1986. 
Kenneth  R.  Mason, 
Secretary 

[FR  Doc.  8&-28436  Filed  11-20-86;  8:45  am] 
Bnum  CODE  Tno-M-a 


IMTERSTATE  COMMERCE 
COMMISSION 

[Fbnnc*  Docket  Na  30925] 

Boston  and  Maine  Corp^  L«ase  and 
Tracfcaga  Ri^its  Exemption; 
Springfield  Tenninal  Railway  Co^ 
Exemption 

Boston  and  Maine  Corporation  (B&M) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  for  B&M  to  (1)  lease  to  ST 
certain  lines  of  railroad  in  Connecticut 
and  western  Massachusetts  and  (2)  to 
assign  to  ST  trackage  rights  to  operate 
over  certain  additional  lines  in 
Connecticut  and  western 
Massachusetts.*  The  purpose  of  these 


transactions  is  to  enable  ST  to  carry  on 
operations  now  performed  by  B&M. 

ST  is  a  wholly-owned  subsidiary  of 
B&M.  B&M,  in  turn,  is  a  wholly-owned 
subsidiary  of  Guilford  Transportation 
Industries,  which  also  owns  Maine 
Central  Railroad  Company  and 
Delaware  and  Hudson  Railway 
Company.  As  a  result  of  the  proposed 
transactions  it  is  anticipated  that  ST 
will  provide  a  more  responsive  and 
efficient  service  to  rail  customers  than 
B&M  is  now  providing.  B&M  vvill 
improve  its  financial  viability  by 
eliminating  operations  which  are  costly 
to  perform  in  relation  to  the  revenues 
which  are  realized.  With  a  lower  cost 
structure,  ST  should  be  able  to  perform 
such  operations  on  a  profitable  basis. 

Since  B&M  and  ST  are  members  of  the 
same  corporate  family,  both  the  lease 
and  the  assignment  of  trackage  rights 
fall  within  the  class  of  transactions  that 
are  exempt  from  the  prior  review 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(3).  The  transactions  will 
not  result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family. 

As  a  condition  to  use  of  this 
exemption  any  employees  affected  by 
the  lease  transaction  will  be  protected 
pursuant  to  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  354 1.CC.  732  (1978) 
and  360 1.C.C.  653  (1980).  Any  employees 
affected  by  B&M's  assignment  of 
trackage  r^ts  to  ST  will  be  protected 
pursuant  to  Norfolk  Sr  Western  Ry. 
Co.— Trackage  Rights— EN.  354 1.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast,  supra,  360 1.C.C.  653  (1980). 
Together,  these  conditions  satisfy  the 
statutory  requirements  of  49  U.S.C. 
10505(g)(2). 

Decided:  November  5, 1966. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norela  R.  McGee, 
Secretary. 
[FR  Doa  86-25822  Filed  11-20-86;  8:45  am] 

MLLUn  COOC  7036-01-41 

[Finance  Docket  Na  308821 

Nasttviile  «  Eastern  RaUroad  Authority 
and  Nashviie  &  Eastern  Railroad 
Corp^  Exemption 

aoency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


■  By  order  dated  April  13. 1982.  the  Special  Court 
Regional  Rail  Reorganization  Act  of  1973,  directed 


the  Consolidated  Rail  Corporation  (Conrail)  to 
convey  these  lines  and  certain  related  rights  to  B&M 
and  directed  B&M  to  conduct  freight  operations  over 
such  lines. 


SUMMAIIY:  The  Commission  exempts 
from  all  of  the  provisions  of  49  U.S.C. 
Subtitle  IV  the  operation  of 
approximately  131.11  miles  of  rail  line, 
including  the  line  between  Nashville 
and  Monterey,  TN,  two  branch  lines  and 
a  spur.  Petitioners  must  serve  a  copy  of 
this  decision  upon  all  shippers  on  the 
line. 

A  notice  of  exemption  under  49  CFR 
1150.31  for  acquisition  of  the  line  by 
NERA  and  operation  by  NERR  was  filed 
on  August  18, 1986,  and  the  parties  could 
consummate  those  proposals  as  of 
August  25, 1986.  NERR  also  filed  a 
notice  of  exemption  under  49  CFR 
1180.2(d)(2)  for  the  continuance  in 
control  by  its  shareholders  of  controlling 
interests  in  two  other  nonconnecting 
railroads  which  operate  lines  owned  by 
other  pubUc  authorities. 

DATES:  Petitions  for  reconsideration 
must  be  filed  by  December  16, 1986. 
Petitions  for  stay  must  be  filed  by 
December  8, 1988. 

ADDRESSES:  Applicants'  representative: 
John  F.  McHugh,  19  Rector  St.,  Suite 
1400,  New  York,  NY  10006. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Dettmar,  (202)  27&-7245. 

SUPPLEMENTARY  MFORMATKNI: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  November  14, 1986. 

By  the  Commission.  Chainnan  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Commissioner 
Laml>oley  dissented  with  a  separate 
expression. 
Noteta  R.  McGee, 
Secretary. 
[FR  Doc.  86-26279  Filed  11-20-86;  8:45  am] 

BUJJNQ  COOC  TOSS-OI-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

President's  Child  Safety  Partnership, 
Hearings 

AGENCY:  Office  for  Victims  of  Crime, 
Department  of  Justice. 

ACTION:  Notice  of  Hearings. 

SUMMARY:  The  Office  for  Victims  of 
Crime  announces  the  seventh  in  a  series 
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of  puhlic  bearings  to  be  held  by  the 
Prestdent'i  Child  Safety  Partnership  in 
Los  Angeles.  California  on  Thursday. 
December  4. 1886. 


rAIIV  wroWMATlOiC  The 

Resident's  Child  Safety  Partnership 
(hereafter  refened  to  as  the  Partnership) 
is  holding  a  series  of  seven  public 
hearings  on  the  issue  of  child  safety  and 
victimixatioo.  The  Partnership,  which 
was  announced  by  the  Presi<tent  on 
April  29. 198S.  and  which  held  its  initial 
meeting  on  lanuary  16. 1966.  consists  of 
24  members  from  the  public,  private 
(both  corporate  and  nonprofit),  state  and 
local,  and  Federal  sectors,  and  includes 
a  wide  range  of  expertise  in  fields 
related  to  child  safety  and  victimization. 
Its  first  six  public  hearings  were  held  on 
April  15-16.  in  New  York  Qty;  May  1.  in 
Chicago,  Illinois;  May  20,  in  Austin. 
Texas;  June  jl7,  in  Denver.  Colorado; 
July  14.  in  Seattle.  Washington;  and 
October  23.  in  Tampa.  Florida.  The 
Partnership  functions  solely  as  an 
advisory  committee  in  full  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

The  Partnership  members  recognize 
the  magnitude  and  complexity  of  the 
child  safety  problem,  and  realize  that 
the  only  way  to  effectively  address  it  is 
through  the  help  and  support  of  a  wide 
9vup  of  organizations,  agencies,  and 
individuals,  with  the  focus  being  on  the 
private  sector.  Consequently,  tlw 
Partnership  will  seek  the  input  of  these 
groups  on  a  broad  range  of  issues.  The 
input  received  through  both  written  and 
oral  testimony  will  be  used  by  the 
Partnership  to  make  recommendations 
to  the  President  on  ways  in  which  we 
can  both  prevent  the  victimization  of  our 
country's  children  and  more  fully 
involve  the  private  sector  in  responding 
to  the  problem. 

The  scope  of  the  Partnership  inquiry 
and  the  recommendations  the 
Partnership  will  make  will  cover  a  broad 
range  of  offenses  against  children, 
specifically:  child  physical  abuse  and 
neglect;  child  sexual  abuse  and 
molestation;  theft,  assault,  robbery,  and 
murder  of  children;  parental  and 
stran^r  abduction  of  children; 
exploitation  of  chilch-en  (prostitution, 
pornography),  runaway  children 
(recognizing  the  extreme  vulnerability  of 
nmaways  to  victimization);  and  drag 
abuse. 

The  seventh  hearing  of  the 
Partnership  will  seek  to  examine  a 
variety  of  child  safety  and  victimization 
issues  in  the  areas  of  child  safety  in 
school  settings;  causes  and  treatment  of 
child  abusers:  parents'  perspective  on 
child  safety;  and  system's  response  to 
child  safety  issues. 


Oral  and  written  testimony  tvill  be 
solicited  from  the  public.  The  testimony 
will  be  used  as  a  basis  fw  making 
recommendations  to  the  President. 

Location/Dates 

The  seventh  public  hearing  of  the 
Partnership  will  be  held: 
Date:  Thursday,  December  4. 1986 
Place:  George  Washington  Senior  High 

School  10660  South  Denker  Avenue, 

Los  Angeles,  California 
Time:  9:00  a.m.-6:0CI  p.m. 
Seats  available  to  the  public:  50 

Procedure 

The  Partnership  invites  all  interested 
parties  to  submit  written  testimony  or 
program  infonnation  regarding  any  of 
the  aforementioned  a^)ect8  of  child 
safety  and  victimization.  Persons 
interested  in  providing  written 
testimony  should  submit  it  to:  William 
Modzeleski.  Office  of  Justice  Programs. 
Office  for  Victims  af  Crime,  633  Indiana 
Avenue.  NW..  Waaihington.  DC  20531.  If 
possible,  all  written  testimony  should  be 
typed  and  submitted  in  duplicate.  All 
written  testimony  is  due  not  later  than 
December  31. 1986.  but  should  be 
submitted  as  soon  as  possible  for 
maximum  consideration. 

Persons  interested  in  providing  oral 
testimony  at  the  hearing  in  Los  Angeles 
should  notify  Mr.  William  Modzeleski  in 
writing  (same  address  as  above),  as 
soon  as  possible,  and  in  no  event  later 
than  December  1, 1886.  The  Partnership 
will  make  the  final  determinations  as  to 
what  persons/ organizations  will  be 
invited  to  provide  oral  testimony. 

Conduct  of  Hearings 

The  hearings,  which  will  be  open  to 
the  public,  will  begin  at  9:00  a.m.  The 
Chairman  of  the  Partnership,  or  his 
designee,  will  preside  at  the  hearing. 
Other  members  of  fee  Partnership  will 
join  the  Chairman.  Pour  panels  will  be 
established  to  present  testimony  on 
child  safety  in  school  settings;  causes 
and  treatment  of  child  abusers;  parents' 
perspective  on  child  safet3^  and 
system's  response  to  child  safety  issues. 
Each  panel  will  be  comprised  of  not 
more  than  five  persons  representing  a 
broad  array  of  disciplines.  These  will 
not  be  judicial  or  evidentiary-type 
hearings  and  there  will  not  be  any  cross- 
examination.  However,  clarifying 
questions  and  extensive  discussion  by 
Partnership  membvs  regarding  relevant 
child  safety  and  child  victimization 
issues  will  follow  each  panel 
presentation. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  die  presiding 
official. 


A  transcript  of  tiie  hearing  will  be 
made.  The  entire  record  of  At  hearing, 
including  transcript,  wfll  be  retained  by 
the  Partnership,  and  wil  be  available  to 
the  public.  Any  person  may  purchase  a 
copy  of  the  transcript  from  the 
transcribing  oiganizatien. 

For  further  general  infonnation  on  the 
Partnership  hearings  contact:  Mr. 
William  Modzeleski.  Pgesident's  Child 
Safety  Partnership.  633  Indiana  Avenue. 
NW..  Washington.  DC  10531.  Mione: 
(202)  272-«50a 

Dated:  November  17. 19S8. 
Richard  B.  Alwll. 

Acting  Assistant  Attorney  Cenerah  Office  of 

Justice  Programs. 

[FR  Doa  86-26455  Piled  llr-Zl-ee;  8:45  am] 

MLLINO  COOC  4410-1SHI 


Presidenf*  ChHd  Safety  Partnersh4>; 
Meeting 

AQCNCV:  Office  for  Victims  of  Crime. 
Department  of  Justice. 
action:  Notice  of  Meeting. 

SUMMAHV:  The  Office  for  Victims  of 
Crime  announces  a  meeting  of  die 
President's  Child  Safety  Partnovliip. 

SUPPLfMENTAL  INFORMATION:  Notice  is 
hereby  given  that  the  fourth  meeting  of 
the  President's  Child  Safety  Partnership 
(hereinafter  referred  to  as  the 
Partnership)  will  be  held  on  December  5 
from  8:00  a.m.  to  approximately  3:00 
p.m.,  at  the  Century  Plaza  Hotel.  2025 
Avenue  of  the  Stars,  Lob  Angeles. 
California  90067. 

The  meeting,  which  vrill  be  open  to 
the  public,  will  be  presided  over  by  the 
Chairman  of  the  Partnership.  The 
purpose  of  the  meeting  will  be  to  further 
discuss  matters  rdated  to  the  three 
priority  areas  for  Partnership  action: 
Private  sector  involvement,  awards,  and 
information/public  awarenees. 

Meeting  time  will  also  be  devoted  to 
discussion  of  the  conduct  of  the  first  six 
public  hearings  (see  adjecent  FadHsl 
Register  Notice).  A  petkMl  for  public 
comments  will  be  set  ■•ide. 
Approximately  fifty  seats  will  be 
avaUable  for  the  public,  on  a  first-come, 
first-served  basis.  The  agenda  will  be 
available  at  the  meeting. 

A  transcript  of  the  meeting  will  be 
made.  The  entire  record  of  die  transcript 
will  be  retained  by  the  President's  Child 
Safety  Partnership,  and  will  be  available 
to  the  public.  Any  person  may  purchase 
a  copy  of  the  transcript  from  the 
reporter. 

FOR  FURTHER  INPORMAtlON  CONTACT: 

Mr.  William  Modzeleski.  President's 
Child  Safety  Partnershiii.  633  Indiana 
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Avtaac  NW^  WasUi^eo.  DC  20631. 
PhoM  {282)272-86801 

Dated:  November  17.  wes. 
RicfaantB.AbeIl. 

Acting  AMMiatanl  Attorney  General  Office  of 
Justice  Prognans. 

[FR  Doc.  80-26458  Ffled  11-21-86;  8^15  am] 

BILUNa  COK  441»-ia-H 


DCPARTIIBfT  OF  LABOR 


AdminMcalloi^  Wage  and  Hour 


Mininam  UtagM  for  Fidoial  and 
FodoraRy  Aaaialod  Conalruetion: 
Gvnoral  wraga  Dolonnlnatlon 


_  t  deteftfudon  dedsfanw 
of  dw-S«a«taxy  of  Labor  an  iMsed  in 
accordaacv  widi  a^licable  law  aad  am 
band  on  dw  iafomatiaa  obtained  by 
the  DopartBwnt  of  Lobar  feoa  Ito  study 
of  locot  wage  mnriiHoaa  and  data  tade 
avaikUe  faom  other  sowces.  Tbey 
spec^  the  baoic  iMMtly  wage  ratec  ud 
fringe  benefits  wfai(^  en  detenncned  to 
be  prevnIiBg  for  die  deeeribeddaeeee 
of  laboreie  fad  BodMBiea  en^ktyed  on 
coneteaetion  pcaieete  of  e  wnflar 
character  and  in  the  localities  specified 
therein. 

loe  ifeteriBinatlons  in  these  decisions 
of  prevaffing  rates  and  fringe  benefits 
have  beep  made  in  eecordanee  wift  29 
CFR  Part  1.  by  aadiority  of  the  Secretary 
of  Labor  pwsuant  to  dw  prorisioiis  of 
die  Devis-Baeon  Act  of  March  3. 1981.  as 
amended  (46  Stat  1494.  as  amended,  n 
U.S.C.  278e)  and  of  ofterFedetai 
statutes  refeiied  to  fai  28CPR  Part  1. 
Appendix,  as  wel  as  sndt  adifitfond 
statutes  as  may  fifoar  time  to  fime  be 
encKted  containing  provisions  for  tbe 
payment  of  wages  detemdned  to  be 
prevaffing  by  die  Secretary  of  Labor  in 
accordance  w^  the  Davto-Baeon  Act 
The  prevailing  retee  and  fringe  b^iefits 
detennined  in  these  decisions  shafl.  in 
accordance  widi  die  previsions  of  the 
foregoing  statates.  constftote  die 
miniBiam  wages  poyoWe  on  Psderai  and 
federaBy  amisted  eoastmction  ptf^ects 
to  labmm  and  medianies  of  the 
specffied  dasses  engaged  on  contract 
woric  of  the  duffaeter  end  in  the 
localities  described  dierehi. 

Good  caose  is  hereby  found  fbrnot 
utilizing  aofice  and  paWc  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in.  5  U,S.C. 
553  and  not  providing  far  del^  in  the 
eflective  dete  as  prescribed  in  that 
section,  because  die  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 


volume  caases  (Mocedetes  to  be 
inipractiea}  and  contraiy  to  die  pobKc 
interest 

General  wage  determination 
decisions,  and  nuKfificatims  and 
supersedeas  dedsions  thereto,  contain 
no  expiradon  dalee  and  arc  eSedive 
from  their  dale  el  Botiee  bi  die  Fedenl 
Regbter,  or  on  the  date  rnittoi  notice  is 
received  by  the  agency,  wlushever  is 
eariier.  These  dedsions  are  to  be  used 
in  accordance  with  die  provisions  of  29 
CFR  Parts  1  and  5.  Acewitin^y.  die 
applicable  dodsioB,  togefter  with  any 
modifieationa  iaaaed,  most  be  made  e 
part  of  every  contract  for  peifuiiiiance 
of  the  dcseiibed  work  wMan  die 
geo^aphicaiea  imlicated  as  required  by 
an  applicaUe  Federal  prevsdinig  wage 
law  and  28  CFR  Part  5.  The  wi«e  rates 
aaMi  fringe  benefita.  notice  of  v^ich  is 
pidifi^ied  herein,  sud  whidi  are 
coirtained  in  dw  Govemment  Mating 
Office  (GO)  doeanent  endtfed 
"General  Wage  Detenmotiena  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shay  be  die  nimaiwH  paid  ^ 
coaHactORs  and  subcontractors  to 
laborers  and  me^anics. 

Any  person,  organization,  or 
govemraental  agency  having  an  interest 
in  thMrates  detennined  as  prevailing  is 
encoctragod  to  submit  wage  rate  and 
uinge  benefit  invnnaliun  for 
consideradon  by  the  Department 
Fardier  infannnduu  and  srf- 
explanatoiy  fonns  for  the  purpose  of 
submitting  diis  data  may  be  olitained  by 
writing  to  die  U.S.  Department  <A  Labor. 
Emqaloyment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Detnminatirais.  280  Constitudon 
Avenue.  NW..  Room  S-^S04, 
Washiagton.  DC  20Zia 


Pennsylvania: 

PA8»-<  (Jaa  3, 1988) 

PA86-6  0«n-  S.  W88) 

_.  p.  830. 
-.  p.84X 

VohimeU: 
Kantas: 

ICS86-8  Oan.  3,  1B86) 

WisconsiK 

WI86-13  0an.3.1986).„ 

™  p.  335. 

...  pp.  1005-1006. 

»                     Volume  IIL 
Axizooa: 
AZa5-2  (Jan.  3. 1966) 

_  p.  18. 

Genetal  W«^  Detennfaiation 
PuhMcatiaB 

Modificadonato 


Wage 


The  numbers  of  die  dedsions  listed  in 
the  Government  Printing 
OfBcedocument  eniided  "General  Wage 
D^erminadons  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  bdag  modified 
are  listed  by  Volume,  State.aBd  p^e 
numberfs).  Dates  of  publication  in  the 
Federal  Register  arein  parentheses 
following  the  decisions  being  modified. 


Volume  k 
New  Jersey: 

N|8B-«aan.3.1fla^_ 
NewYoik: 

NY86-2  (Jaa.  3. 1984- 

NYae-BUan.3.1986).. 

NYSe-lO  (Ian.  3. 1986). 

NY86-11  (Jan.  3, 1986). 

NY86-17  (Jan.  3, 1986). 

NY8e-18  Oan.  3, 1988). 


-~  pp.  624,828. 

..-  P.6S6. 
__  p.711. 
—  pp.  730-734. 
....  pp.  737-738. 
....  p.  778. 
«..  p.  784 

p.  790a-790b. 


Genera!  wage  determinations  issued 
under  the  Davie-Bacon  and  related  Acts, 
induding  those  noted  above,  may  be 
found  in  the  Govenunent  Printing  Office 
(GPO)  docanem  eatdtted  "General 
Wage  Oetenmnations  iBseed  Under  The 
Davia-Bacon  And  Related  Acta".  This 
publication  is  avnlable  at  ee<A  of  the  80 
Regional  Govemment  Depoeitory 
Libraries  and  auay  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Sabecr^tions  may  be 
purchased  froae 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  TOWZ  (202]  783-3238 

When  ordering  subscriptu>n(s),  be 
sure  to  spedfy  the  State(8l  of  interest, 
since  subscriptions  may  be  ordered  fbr 
any  or  all  of  die  three  separate  voliunes, 
arranged  by  State.  The  sabsciipd<wi  cost 
is  $277  pet  vohune.  SubscriptioDs 
indude  an  annual  editi^  (iesued  on  or 
about  January  1)  which  indudes  aU 
current  general  wege  detemioatituis  for 
the  States  covered  by  each  vohune. 
Througjumt  the  remndnder  of  the  year, 
regular  weekly  updates  will  be 
distriboted  to  subscribers. 

Signed  at  Wihiltrw.  DC.  thia  14di  Day  of 
Novembw  198& 

James  UVsHa. 

Assistant  Administrator. 

[FR  Doc.  86-28108  PIM  11-20-88;  8:45  amj 

saiJie  ceee  ois-p-o 


[Appacatfon  No.  D-«7t1:  of  at] 

f*ropoaadE«arap<iona;TaKaa 
Inatnananta  Inc,  at  aL 

AaCNCv:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department} 
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of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  [the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies  should  be  sent  to  the  Pension  and 
Welfare  Benefits  Administration,  Office 
of  Regulations  and  Interpretations, 
Room  N-5669,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Pendency.  The  applications  for 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room  of  pension 
and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue  NW..  Washington 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28, 1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  PR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
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proposed  exenujtions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Texas  Instruments  Incorporated 
Employees  Pension  Plan  (the  Plan) 
Located  in  Dallas.  TX 

[Application  No.  D-679l| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4976(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  I>rocedure  75-1  (40  PR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  sale  of 
certain  real  property  by  Texas 
Instruments  Incorporated  (TI),  the  Plan 
sponsor,  to  the  Plan,  and  the  leaseback 
of  that  property  to  TI.  provided  that  all 
the  terms  of  the  sale  and  the  leaseback 
are  as  favorable  to  the  Plan,  as  those 
obtainable  in  an  arms'-length 
transaction  with  an  unrelated  party  on 
the  dafe(s)  the  proposed  transactions 
are  consummated. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  an  estimated  52.000  participants 
and  total  assets  of  $800  million  dollars 
as  of  May  31, 1986.  All  assets  of  the  Plan 
are  held  in  a  single  trust  for  which 
Republic  Bank  Dallas.  N.A.,  a  national 
banking  association,  acts  as  trustee  (the 
Trustee).  TI  is  a  Delaware  corporation 
engaged  in  the  development, 
manufacture  and  sale  of  a  variety  of 
products  in  the  electrical  and  electronic 
industry  for  industrial,  consumer  and 
government  markets. 

2.  On  August  1. 1963.  TI  acquired 
approximately  115.7  acres  of  commercial 
property  located  in  Piano.  Texas  (the 
Property)  from  an  unrelated  party  at  a 
cost  of  $266,000.  The  Property  is  located 
within  a  commercial  area  that  is  in 
proximity  to  the  North  Dallas  region  and 
that  has  experienced  rapid  development 
over  recent  yearg.  Improvements  to  the 
Property  consist  of  an  office  and  radar 
testing  building  of  approximately  29.300 
square  feet  (the  Tower).  In  addition, 
there  are  certain  radar  tower  antennae 
apparatuses  erected  at  various  places 
on  the  site'  (Improvements  to  the 


Property  also  include  an  old  house  and 
bam  currently  leased  together  on  a 
month-to-month  basis  to  an  individual. 
Such  improvements  have  only  a  nominal 
value  in  relation  to  the  value  of  the 
Property  as  a  whole.)  TI  currently  uses 
the  Property,  including  the  Tower,  as  a 
radar  testing  range. 

3.  The  applicant  proposes  that  the 
Property,  exclusive  of  the  Tower,  be 
sold  to  the  plan  by  TI  for  the  amount  of 
$37.3  million.  This  amount  represents 
the  fair  market  value  of  the  Property  as 
established  by  Howard  W.  Durham,  Jr.. 
CRE.  MAI,  SREA.  Resident  of  H.W. 
Durham  &  Associates,  an  independent 
real  estate  appraiser  located  in  Dallas, 
Texas  (the  Appraiser).  The  Appraiser, 
who  was  selected  hry  the  Trustee,  has 
extensive  experience  in  appraising  real 
property  in  the  region  encompassing  the 
Property.  The  Appraiser  determined  that 
as  of  May  2, 1986  the  fair  market  value  of 
the  Property  (exclusive  of  the  Tower) 
was  $37.3  million.  The  Appraiser  also 
states  that  the  fair  market  rental  value  of 
the  Property  (for  a  five-year  period)  is  at 
9  percent  and  repreeents  a  fair  market 
rental  value  of  $3.4  million  per  annum. 
The  Appraiser  opines  that  5ie  $3.4 
million  annual  rental  should  be  all  net, 
and  should  have  a  two-year  cancellation 
notice. 

4.  At  the  time  the  Plan  acquires  the 
Property,  the  Plan  will  enter  into  a 
written  lease  agreement  with  TI  (the 
Lease).  Subject  to  the  Plan's  right  to 
terminate  the  lease  on  24  month's  notice, 
the  Lease  will  be  for  a  single  term  of  five 
years.  Thus,  pursuant  to  the  Lease.  TI 
will  have  no  right  to  extend  the  term  of 
the  Lease,  but  the  PUn  will  have  the 
right  to  terminate,  on  24  months'  prior 
notice  to  TI,  TI's  tenancy  before  the 
expiration  of  the  five-year  term.  TI  will 
lease  the  Property  for  the  specific 
purpose  of  utilizing  it  for  radar  testing 
operations.  Under  the  terms  of  the 
Lease,  TI  will  pay  all  real  estate  taxes, 
assessments,  water  and  sewer  rents, 
charges  for  public  utilities,  insurance 
and  all  other  license^  and  permit  fees 
and  other  governmental  charges,  general 
and  special,  ordinary  and  extraordinary, 
during  the  Lease  term.  The  rental  rate 
will  be  $3.7  million  per  annum,  payable 
monthly  in  advance  an  the  first  day  of 
each  month  during  the  term  of  the  lease. 
This  rental  amount  exceeds  the  fair 
market  rental  value  of  the  Property. 


'TI  will  retain  ownership  of  the  Tower  and  will 
arrange  and  pa>  all  ^sociated  rosts  for  removal  of 


the  Tower  from  the  Property  at  such  time  as  TI 
ceases  to  lease  the  Property.  The  underlying  land 
will  not  be  damaged  as  a  result  of  the  removal  of  the 
Tower.  TI  will  restore  the  turface  of  the  Property  to 
its  natural  state  upon  termhation  of  its  lease  of  the 
Property. 
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Upon  termiiution  of  the  Lease  (whether 
at  the  expiration  of  the  LeMe  teim  or 
upon  early  teniHnaticNi  of  the  Leaae  by 
the  Plan),  the  fair  market  value  ef  the 
Property  wiU  be  detennined  by  an 
independent  a^iraisal.  If  the  fair  BMrket 
value  of  the  Prafwrty  is  less  than  die 
Plan's  acquisition  cost  of  $37.3  aiillion. 
TI  will  make  a  cash  payment  to  the  Plan 
in  the  amount  by  which  the  fair  market 
value  of  the  Property  at  the  time  (rf  the 
termination  ot  the  Lease  is  bek»w  the 
Plan's  cost  for  the  porchase  oS  the 
Property  from  TL 

5.  In  connection  with  the  proposed 
sale  of  the  Property  and  the  Lease  (the 
Sale  and  Leasebadi),  Texas  Aaierican 
Bank/Fort  Worth.  N.A.  (the  Bank)  has 
been  retained  to  act  as  an  indepoident 
fiduciary  on  behalf  of  the  Plan.  The 
Bank  represents  that  it  has  no  prior  or 
existing  business  relationship,  including 
overlapping  directorships,  with  H  or  the 
Plan.  As  of  December  31, 1985.  the  Bank 
had  in  excess  of  $3.6  billion  in  assets 
under  discretionary  management, 
including  more  than  $600  million  of 
assets  in  retirement  plans.  The  Bank  will 
possess  complete  authority  and 
responsibility  for  deciding  on  behalf  of 
the  Plan  whether  it  should  enter  the  Sale 
and  Leaseback.  The  Bank  has  completed 
significant  investigative  activities  in 
respect  to  the  Sale  and  Leaseback,  and 
has  made  the  following  representations: 

(a)  The  Bank  has,  and  \^  continue  to, 
evaluate,  negotiate  and  approve  the  Sale 
and  Leaseback,  including  all  the  specific 
terms  of  the  Lease.  It  will  exercise  final 
authority  to  determine  the  purchase 
price  of  the  Property.  Appropriate 
consideration  will  be  given  to  the 
Appraiser's  final  determination  of  the 
fair  market  value  and  fair  maricet  rental 
value  of  the  Property. 

(b)  Prior  to  making  its  final  decision 
as  to  the  Plan's  Altering  the  Sale  and 
Leaseback,  the  Bank  will  update  and 
supplement,  as  appropriate,  its  review  of 
the  investment  strategies,  portfolio 
composition  and  performance  of  tiie 
Plan,  and  will  take  all  appropriate  steps 
to  finalize  its  review  of  the  economic 
aspects  and,  with  the  assistance  of 
independent  legal  counsel,  die  legal 
aspects  of  the  Sale  and  Leaseb«<Sc. 

(c)  Following  consummation  of  die 
Sale  and  Leaseback,  the  Bank  wiU  be 
involved  in  all  aspects  of  the  continuing 
management  of  the  Property,  induding 
such  matters  as  land  planning,  zoning 
and  condemnation.  The  Bank  will 
continue  to  monitor  the  Lease  fw  the 
duration  of  its  term.  It  wiU  act  on  behalf 
of  the  Plan  in  monitoring  the  collection 
of  rental  payments  and  the  enforcement, 
if  necessaiy,  of  apfnopriate  remedies  on 
behalf  of  t^  Plan  in  the  event  of  TI's 
default  under  die  Lease. 


42147 


6.  Hie  Bank  represents  that  the  terms 
of  the  Lease  are  superior  to  tetms  of 
similar  transactiofw  between  unreleted 
parties.  It  states  that  yields  en  similar 
lease  agreements  it  administers  for 
similar  plans  are  yiddiag  10  percent  on 
3-year  leases,  and  the  Lease  would 
produce  a  j^eld  of  10  percent  on  a  5-3rear 
lease,  terminable  upon  24  months  notice, 
on  a  hi^y  marketable  tract  of  land.  In 
view  of  all  of  die  relcvairt  factors 
pertaining  to  the  Lease,  inchnMng  the 
Lease  term,  eariy  termination  provisions 
of  the  Lease,  and  the  character  of  die 
Property,  ^  fair  market  rental  value  of 
the  Property  is  not  e^qwcted  to  change  in 
any  material  respect  dining  dw  terra  of 
the  Lease,  so  there  is  no  need  to  provide 
for  rental  adfustments  during  the  term. 

8.  The  Bank  repiesenis  dMt  it  l»s 
examined  die  Man's  overall  investment 
portfolio  and  has  determined  that  after 
the  Sale  and  Leasebadc  have  been 
consummated.  &e  Property  will 
represent  5  percent  of  total  Plan  assets. 
Further,  the  Bank  states  that  it  has 
considered  the  liquidity  neetb  of  the 
Plan  and  the  proposed  Sale  and 
Leaseback  will  not  impair  the  Uquidity 
necessary  for  the  Plan  to  meet  its 
obligations. 

9.  The  Bank  has  further  determined 
that  the  proposed  Sale  and  Leaseback 
would  be  in  the  interests  of  the  Plan  and 
its  partidpiuits  and  b«ieficiaries 
because  the  Pn^ierty  is  being  piffchased 
near  the  low  point  of  a  real  estate  cycle 
which  has  reduced  land  prices  in  the 
area  where  the  imiperty  is  located.  The 
Plan  will  have  the  advantage  of  a  triple 
net  five  year  lease  which  ^muld  carry 
this  investment  through  the  current 
economic  cycle.  Further,  the  Plan  has 
the  optim  of  terminating  the  Lease  in 
the  event  it  becomes  more  advantageous 
to  devote  the  Property  to  other  uses 
before  the  five  year  term  expires.  The 
Bank  states  that  the  fiiture  of  the 
Property  is  excellent  due  to  its  size  and 
location,  the  recent  zcme  change  from 
industrial  to  office/retail  and  its 
accessibUity  to  a  new  proposed  highway 
system  which  would  cross  the  entire 
site. 

10.  In  summary,  the  applicant 
represents  that  die  proposed 
transactions  meet  the  statutory  criteria 
of  section  408(a)  because: 

(1)  The  transactions  have  been 
approved  by  the  Bank,  as  independent 
fiduciary  of  the  Plan; 

(2)  The  sales  price  of  the  Property  has 
been  determined  by  an  independent 
appraiser, 

(3)  The  fair  market  rental  value  of  the 
Property  has  been  determined  by  an 
independent  appraiser  and  die  Plan  will 
receive  fair  market  roital  value  under 
the  Lease; 


(4)  The  independent  fiduciary  will 
monitor  and  enforce  die  terms  and 
conditions  of  the  Lease  on  behalf  of  the 
Plan;  and 

(5)  The  independent  fiduciary  has 
determined  that  the  Sale  and  Leaseback 
are  in  the  interests  of  and  protective  of 
the  Plan  and  its  participants  and 
beneficiaries. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  will  be 
provided  to  all  interested  persons  in  the 
manner  agreed  upon  by  the  applicant 
and  the  Department  iwithiB  5  days  of  the 
date  of  publication  in  the  Fedetai 
Register.  Such  notice  shall  indude  a 
copy  of  the  notice  of  pendency  (tf  the 
exenq;>tion  as  published  in  the  Fedenl 
Register  and  shall  inform  intoested 
persons  of  their  right  to  commeiii  and  to 
request  a  hearing.  Comments  and 
hearing  requests  must  be  received 
within  35  days  of  die  date  of  publication 
of  this  notice. 

For  Further  Information  Contact: 
Linda  Hamilton  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Steamfitters  PenaioD  Fund  Local  Unim 
No.  475  (the  Pensioo  Plan);  Staamfittees 
Welfare  Fund  (die  Welfare  Han)  Local 
Union  Na  475;  Steamfitters  Anmuty 
Fund  (the  Annuity  Plan)  Local  Union 
No.  475;  and  Steamfitters  ''^ication 
Fund  (tlie  EdocatioB  Plan)  Local  Union 
Na  475  (the  Last  3  plans  Together,  the 
Related  Plans;  All  4  Plans  togedier.  the 
Plans)  Located  in  Warren.  N) 

[Application  Nos.  D-6738  Thni  D-S739] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4e75(cK2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  die  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  die  Act  and  the 
sanctions  result^  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  die 
Code  shall  not  apply  to  (1)  the  sale  of  a 
certain  parcel  of  real  property  (the 
Property)  to  the  Pension  Man  by 
Steamfitters  Hall,  In&  (SHI),  for  $830,000 
in  cash,  provided  such  amount  is  not 
greater  dian  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale;  and  (2) 
the  subsequent  leasing  of  space  in  the 
Property  by  the  Pension  Plan  to 
Steamfitters  Local  Union  No.  475  (the 
Union)  and  to  the  Related  Plans,  under 
the  terms  described  in  this  notice  of 
proposed  exemption,  provided  such 
terms  are  not  less  favorable  to  the  Plans 
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than  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  all  jointly 
administered  multi-employer  employee 
benefit  plans.  The  Plans  are 
administered  by  ten  trustees.  The 
members  of  the  board  of  trustees  of  each 
of  the  Plans  are  identical.  Among  the 
Plans,  only  the  Welfare  Plan  is  a  party 
in  interest  with  respect  to  the  Pension 
Plan,  as  it  provides  administrative 
services  to  the  Pension  Plan.  The 
Welfare  Plan  also  provides 
administrative  services  to  the  Education 
Plan  and  the  Armuity  Plan.  The 
applicants  represent  that  the  provision 
of  such  services  by  the  Welfare  Plan  is 
exempt  from  the  prohibitions  of  section 
406(a)  and  secUon  406(b)(2)  of  the  Act 
by  virtue  of  the  class  exemptions 
provided  in  Prohibited  Transaction 
Exemption  76-1  and  Prohibited 
Transaction  Exemption  77-10. 
respectively.* 

2.  The  subject  proposed  transactions 
involve  the  Property,  which  consists  of 
7.71  acres  located  at  136  Mount  Bethel 
Road,  Warren.  New  Jersey.  The 
improvements  consist  of  two  one-story 
masonry  buildings  with  a  shared  paved 
parking  lot  and  a  frame  bam  with  a 
storage  shed.  At  present  (and  until  the 
proposed  transactions  are 
consummated),  the  building  fronting  on 
Mt.  Bethel  Road  (the  Office  Building), 
composed  of  2.400  square  feet,  is 
partially  occupied  by  the  Union,  and  the 
remainder  is  lesoed  by  SHI  to  the  Plans. 
SHI  is  a  non-profit  real  estate  holding 
corporation  of  the  Union.  The  Pension 
and  Welfare  Plans  make  lease  payments 
in  the  amount  of  $11,000  per  year  to  SHI. 
and  the  Education  and  Annuity  Plans 
pay  $2,400  per  year.  The  lease  is  a  gross 
rental  at  $14.25  per  square  foot,  which 
includes  all  taxes,  heat,  air  conditioning, 
electric,  maintenance  and  cleaning.  The 
Office  Building  is  utilized  by  all  parties 
as  office  space  for  their  administrative 
staffs. 

3.  The  building  at  the  rear  portion  of 
the  Property  (the  Education  Building), 
containing  6,400  square  feet,  was  leased 
from  SHI  to  the  Education  Plan  in  an 
unimproved  or  warehouse  condition  as 
a  facility  to  train  apprentices  and 
journeymen  in  the  skills  of  the 
steamfitting  and  pipefitting  trade.  The 
Education  Plan  made  all  necessary 
leasehold  improvements  to  make  the 
structure  suitable  for  its  purposes  at  the 
begiiming  of  the  leasehold.  The  lease 


"  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  such  provision 
of  services  is  exempt  under  the  two  class 
exemptions. 


agreement  is  for  successive  one  year 
terms  subject  to  the  Education  Plan's 
right  to  renew  the  lease  from  year  to 
year  until  February  28.  2007.  For  each 
one  year  lease  term,  the  Education  Plan 
must  remit  $27,360  or  $2,280  by  the  first 
of  each  month.  The  lease  agreement  is 
triple  net,  with  the  Education  Plan 
responsible  for  all  expenses  related  to 
the  leased  premises.  The  rent  is  subject 
to  adjustment  on  the  sixth,  eleventh, 
sixteenth  and  twenty-first  years  of  the 
lease  agreement.  The  rent  is  adjusted  to 
accord  with  the  fair  market  value  of  the 
property  as  a  garage  as  determined  by 
an  independent  and  qualified  appraiser. 

4.  The  applicants  represent  that  the 
current  leasing  arrangements  are 
renewals  of  binding  contracts  that  were 
in  effect  on  July  1. 1974.  and  were 
therefore  exempt  from  the  prohibited 
transaction  provisions  of  the  Act  and 
the  Code  until  June  30, 1984.»  The 
applicants  further  represent  that  they 
will,  within  60  days  of  the  granting  of 
the  exemption  proposed  herein,  pay  the 
applicable  excise  taxes  resulting  from 
the  application  of  section  4975  of  the 
Code  to  the  existing  lease  transaction 
between  SHI  and  the  Plans. 

5.  The  trustees  of  the  Pension  Plan 
propose  to  purchase  the  entire  Property 
and  improvements  from  SHI  and  to 
continue  leasing  ttie  improvements  to 
the  current  occupants  with  certain  minor 
changes  as  set  forth  below.  The 
proposed  purchase  price  of  the  Property 
is  $830,000.  representing  approximately 
2.89%  of  the  Pension  Plan's  assets. 
Messrs.  Jeffrey  R.  and  Robert  W. 
Hendricks  (the  Hendrickses). 
independent  appraisers  in  West  Orange, 
New  Jersey,  have  appraised  the  Property 
as  having  a  fair  market  value  of  $900,000 
as  of  April  1, 198a  The  sale  will  be  a 
cash  sale,  and  the  Pension  Plan  will  pay 
no  real  estate  commissions  with  respect 
to  the  sale. 

6.  Subsequent  to  the  date  of  closing, 
the  Pension  Plan  will  continue  to  occupy 
733  square  feet  or  by  approximately 
30.5%  of  the  Office  Building  and  will 
lease  the  remaining  portions  of  the 
Office  Building  to  the  Related  Plans  in 
the  following  proportions:  (1)  The 
Welfare  Plan  will  lease  746  square  feet, 
or  31.1%;  (2)  the  Annuity  Plan  will  lease 
722  square  feet  or  30.1%;  and  (3)  the 
Education  Plan  will  lease  199  square 
feet,  or  8.3%.  In  addition,  the  Union  will 
move  its  administrative  office  from  the 
Office  Building  to  the  Education 
Building.  To  accommodate  the  Union. 


»  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  existing 
leases  were  exempt  from  the  prohibited  transaction 
provisions  until  June  3a  1984.  by  reason  of  section 
414(c)(2)  of  the  Act. 


the  Education  Plan  will  surrender  1.800 
square  feet  now  under  lease  from  SHI. 
The  Education  Plan  will  thus  lease  4.600 
square  feet  of  the  Education  Building,  or 
72%.  while  the  Union  leases  the 
remainder.  An  appraisal  of  the  fair 
market  rental  value  of  both  the  Office 
Building  and  the  Education  Building  was 
made  by  the  Hendrickses  as  of  April  1, 
1986.  The  Hendrickses  determined  the 
fair  market  rental  value,  on  a  net,  net 
basis,  to  be  $17  per  square  foot  for  the 
Office  Building  and  ^.50  per  square  foot 
for  the  Education  Building. 

7.  The  lease  of  the  Office  Building  is 
contained  in  an  agreement  among  the 
trustees  of  the  Pension  Plan  and  the 
trustees  of  the  Related  Plans.  The  lease 
is  for  a  term  of  five  years,  although  it 
may  be  terminated  by  any  party  thereto 
on  six  months  written  notice.  "Hie  initial 
annual  rental  will  be  $17.00  per  square 
foot.  The  lease  is  double  net.  with  each 
Related  Plan  responsible  for  its 
proportionate  percentage  of  the  cost  of 
maintenance  and  nonstructural  repairs, 
utility  charges  and  municipal  real  estate 
taxes.  The  Pension  Plan  will  be 
responsible  for  all  structural  repairs  and 
fire  and  hazard  insurance  and  its 
proportionate  percentage  of  the  cost  of 
nonstructural  repairs  and  maintenance, 
utihty  charges  and  municipal  real  estate 
taxes.  All  occupants  of  the  Office 
Building  will  be  entitled  to  use  of  the 
adjacent  parking  area.  Rent  is  payable 
in  equal  monthly  installments  and  will 
be  adjusted  every  two  and  one-half 
years  during  the  lease  term  to  the  then- 
current  fair  market  rental  value  as 
determined  by  a  qualified  and 
independent  appraiser  selected  by  the 
Pension  Plan's  independent  fiduciary 
(see  rep.  10,  below).  Any  subsequent 
renewal  of  the  lease  agreement  must  be 
approved  as  being  appropriate  for  the 
Pension  Plan  by  its  independent 
fiduciary.  Similarly,  the  trustees  of  the 
Related  Plans  must  determine  on  behalf 
of  each  of  those  Plans  whether  such 
renewal  is  appropriate  for  and  in  the 
best  interest  of  each  Related  Plan. 

8.  The  lease  of  the  Education  Building 
is  contained  in  two  separate  lease 
agreements.  The  first  agreement  is 
between  the  trustees  of  the  Pension  Plan 
and  the  authorized  ofScers  of  the  Union. 
The  lease  is  for  an  initial  term  of  five 
years  with  an  option,  held  by  the  Union, 
to  extend  the  term  for  an  additional  five 
years.  The  initial  annual  rental  under 
the  lease  will  be  $17  per  square  foot. 
The  lease  is  double  net.  with  the  Union 
responsibile  for  its  proportionate 
percentage  of  the  cost  of  maintenance 
and  non-structural  repairs,  utility 
charges  and  mimicipalreal  estate  taxes. 
The  Pension  Plan  is  responsible  for 
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structural  repairs  and  fire  and  hazard 
insurance  on  the  Education  Building. 
Rent  is  payable  in  equal  monthly 
installments  and  will  be  adjusted  every 
two  and  one-half  years  during  the  lease 
term  and  any  renewals  thereof  to  an 
amount  not  less  than  the  current  fair 
market  value  as  determined  by  a 
qualified  and  independent  appraiser 
selected  by  the  Pension  Plan's 
independent  fiduciary. 

9.  Under  the  second  lease  agreement, 
the  Pension  Plan  will  take  as  assignee 
from  SHI  an  agreement  between  SHI 
and  the  trustees  of  the  Education  Plan. 
(The  Hendrickses  took  this  lease  into 
account  in  determining  the  fair  market 
value  of  the  Property  to  be  $900,000  as  of 
April  1, 1986.)  The  lease  was  originally 
to  expire  on  February  28, 1983,  with  an 
option,  held  by  the  Education  Plan,  to 
renew  the  lease  from  year-to-year  until 
February  28,  2007.  The  initial  annual 
rental  under  the  lease  is  at  $4.25  per 
square  foot.  The  rent  is  at  $4.25  per 
square  foot  because  the  Education 
Building  was  originally  leased  to  the 
EducaticHi  Plan  as  a  garage.  (The 
Union's  lease  for  the  Education  Building 
will  have  an  initial  rental  rate  of  $17  per 
square  foot  because  that  lease  is  for 
improved  office  space.)  The  Education 
Plan  subsequently  made  substantial 
leasehold  improvements  to  utilize  the 
Building  as  an  educational  facility.  The 
lease  is  triple  net,  with  the  Education 
Plan  paying  its  proportionate  percentage 
of  all  operating  expenses  with  respect  to 
the  property,  including  all  tax  increases 
over  the  base  year  of  1982,  maintenance 
and  repair  costs,  insurance  and  utilities. 
The  rent  is  payable  in  equal  monthly 
installments,  and  it  is  to  be  adjusted 
during  the  sixth,  eleventh,  sixteenth  and 
twenty-first  years  of  the  lease  term  and 
any  renewals  thereof  to  an  amount  not 
less  than  the  then-current  fair  market 
rental  value  for  the  Education  Building 
as  a  garage.  In  the  case  of  both  leases 
for  the  Education  Building,  any  renewals 
must  be  approved  as  being  appropriate 
for  and  in  the  best  interest  of  die 
Pension  Plan  by  the  independent 
fiduciary  for  the  Plan.  Similarly,  the 
trustees  for  the  Education  Plan  must 
determine  whether  such  renewal  is 
appropriate  for  and  in  the  best  interest 
of  the  plan. 

10.  The  Trust  Department  of  the 
Peapack-Gladstone  Bank,  Gladstone, 
New  Jersey  (the  Bank)  has  been 
appointed  to  act  as  the  independent 
fiduciary  for  the  Pension  Plan  with 
respect  to  the  subject  transactions.  The 
Bank  represents  that  it  is  completely 
independent  of  the  Union,  SHI,  the 
Pension  Plan  and  the  Related  Plans,  and 
that  it  is  aware  of  its  responsibilities 


and  liabilities  as  a  fiduciary  under  the 
Act. 

11.  The  Bank  has  reviewed  the 
appraisals,  all  terms  and  conditions  of 
the  proposed  transactions,  and  the 
needs  of  the  Pension  Plan,  and  has 
determined  that  the  purchase  of  the 
Property  and  the  subsequent  leases  are 
in  the  best  interest  of  the  Pension  Plan 
for  the  following  reasons:  (a)  The 
purchase  price  of  the  Property,  which  is 
less  than  the  appraised  fair  market 
value  of  the  Property,  represents  less 
than  3%  of  the  Pension  Plan's  current 
assets;  (b)  the  expected  rate  of  return  of 
9.2%  is  favorable;  (c)  the  appreciation 
potential  of  the  Property  is  excellent;  (d) 
the  fair  maricet  rental  value  of  the 
Property  will  be  reappraised  every  two 
and  one-half  years  over  the  terms  of  the 
leases  by  a  quaUfied  independent 
appraiser  (every  five  years  for  the  lease 
between  the  Pension  Plan  and  the 
Education  Plan  for  the  Education 
Building),  and  the  rental  rates  will  be 
adjusted  accordingly;  and  (e)  the 
Pension  Plan  will  be  able  to  continue  to 
occupy  the  convenient  Office  Building 
and  will  therefore  be  able  to  avoid  the 
disruption  and  expenses  of  relocation. 
The  Bank  will  monitor  the  leases  on 
behalf  of  the  Pension  Plan  on  a  daily 
basis.  Such  enforcement  duties  will 
include  the  selection  of  appraisers  on 
behalf  of  the  Pension  Plan,  the 
determination  as  to  whether  any 
renewals  of  the  leases  are  appropriate 
for  and  in  the  best  interest  of  the 
Pension  Plan,  and  ensuring  that  the 
Pension  Plan  receives  at  least  fair 
market  value  for  the  Property,  as 
determined  every  two  and  one-half 
years  and  five  years  by  a  qualified 
independent  appraiser. 

12.  The  trustees  of  the  Related  Plans 
represent  that  they  have  reviewed  the 
needs  of  each  of  the  Related  Plans,  the 
terms  and  conditions  of  the  leases, 
including  the  length  of  the  leases,  the 
initial  rental  rates  and  the  appraisal  of 
the  Property  by  the  Hendrickses,  and 
have  determined  that  the  proposed 
leases  are  appropriate  for  and  in  the 
best  interest  of  each  of  the  Related 
Plans.  The  trustees  represent  in  addition 
that  the  amount  of  space  in  the  Buildings 
being  leased  by  each  of  the  Related 
Plans  is  appropriate  and  necessary  for 
the  needs  of  each  of  the  Related  Plans. 

13.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  of  section  406  (a)  of 
the  Act  because:  (a)  The  Property 
represents  less  than  3%  of  the  Pension 
Plan's  assets;  (b)  the  purchase  price  of 
the  Property  is  less  than  the  fair  market 
value  as  established  by  independent 
appraisal:  (c)  the  fair  market  rental 


value  of  the  Property  has  been 
determined  by  independent  appraisal; 

(d)  the  Bank  has  determined  diat  the 
transactions  are  appropriate  for  the 
Pension  Plan  and  in  the  best  interest  of 
its  participants  and  beneficiaries;  and 

(e)  the  Bank  will  monitor  the  leases  on 
behalf  of  the  Pension  Plan  and  take 
whatever  action  is  necessary  to  enforce 
that  Plan's  rights  under  the  leases. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  fDiis  is  not  a 
toll-free  number.) 

BFS,  Inc.  Profit  Sharing  Plan  and  Style 
Center,  inc.  Profit  Sharing  Plan  (the 
Plans)  Located  in  Honolida,  Hawaii 

[Application  Nos.  D-667S  and  I>-667e] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a),  (b)  (1)  and  (2)  of  die  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  dirough  (E)  of  die 
Code,  shall  not  apply  to  the  sale  by  the 
Plans  to  BFS,  Inc.  (BFS)  of  interests  in 
the  Captain  Cook  Lands  Partnership  (the 
Partnership],  provided  the  Mans  receive 
no  less  than  fair  market  value  for  the 
interests  at  the  time  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Profit  Sharing  Plan  of  Style 
Center,  Inc.  (the  Style  Center  Plan)  is  a 
profit  sharing  plan  for  the  employees  of 
Style  Center,  Inc.  (Style  Center).  As  of 
March  31, 1985,  die  Style  Center  Plan 
had  16  participants  and  total  assets  of 
$235,080.  The  Profit  Sharing  Plan  of  BFS, 
Inc.  (the  BFS  Plan)  is  a  profit  sharing 
plan  for  the  employees  of  BFS.  As  of 
December  31, 1985,  die  BFS  Plan  had 
approximately  140  participants  and  total 
assets  of  approximately  $2,400,000.  The 
Hawaiian  Trust  Company  is  the  trustee 
of  the  Plans.  BFS  and  Style  Center  are 
corporations  both  engaged  in  retail 
merchandising  in  the  State  of  Hawaii. 
Mr.  and  Mrs.  Kiyoshi  Kamitaki  own  all 
of  the  stock  of  Style  Center.  BFS  is  a 
wholly-owned  subsidiary  of  Maui 
Varieties,  Ltd.  (Maui),  a  closely  held 
corporation.  The  majority  of  the  stock  of 
Maui  is  owned  by  members  of  the 
family  of  Kiyoshi  Kamitaki.  Over  the 
past  few  years,  BFS  has  rendered 
bookkeeping  services  to  the  Style  Center 
Plan.  These  services  have  been  limited 
to  maintaining  the  records  of  the 
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individual  aocomts  in  the  Style  Center 
Plan  and  iMve  been  performed  without 
compenaatioB. 

2.  The  Partnership  was  formed  in  July 
1900  for  tfie  porpose  of  holding  certain 
real  property,  llie  predecessor  plans  of 
the  nana  were  original  partners  in  the 
Partnership  along  with  Kiyoshi  Kamitaki 
and  other  related  persons.*  The  only 
asset  of  the  Partnership  is  undeveloped 
real  property  consisting  of  73.5  acres 
located  in  the  Kona  District  on  the 
Island  of  Hawaii.  The  property  was 
acquired  by  the  Partnership  during  1969 
fron  a  party  um^ated  to  the  Plans  at  a 
cost  of  $lia25a  The  property  is  unused 
vacant  land  which  earns  no  income.  The 
annual  costs  for  real  property  taxes  and 
miscellaneous  expenses  related  to  the 
holding  of  the  property  amount  to 
approximately  $2,100.  The  Partnership 
purchased  the  property  for  $32,000  in 
cash,  with  the  balance  paid  to  the  seller 
ia  five  yearly  installments  plus  interest 
at  a  rate  of  eight  percent  per  annum  on 
the  balance.  As  of  April  la  1986.  the 
BFS  Plan  had  a  40  percent  interest  and 
the  Style  Center  Plan  bad  a  15  percent 
interest  in  the  Partnership.  The  interest 
in  the  Partnership  held  by  Kiyoshi 
Kamitaki  at  that  time  amounted  to  ten 
percent. 

3.  BFS.  Maui  and  Style  Center  entered 
into  a  "Guaranty  of  Profit  Sharing 
Investment"  (the  Guaranty]  in  July  1969, 
which  waa  amended  in  July  1978  and 
subsequently  extoided.  The  current 
Guaranty  is  due  to  e]q>ire  in  December 
1989.  The  Guaranty  provides  that  the 
Plans  will  realize  an  annual  increase  in 
the  value  of  their  interests  in  the 
Partnership  representing  no  lesa  than  a 
nine  percent  compound  annual  return 
(seven  peroent  before  1980]  on  the 
cumulative  amounts  the  Mans  have 
invested  in  the  Partnership.  If  the  return 
is  lesa  than  nine  percent,  aa  determined 
by  an  annual  appraiaal  then  BFS.  Style 
Center  and  Maui  will  contribute  the 
amounta  necessary  to  achieve  a  nine 
percent  return  for  each  of  the  Plans.* 
The  Guaranty  also  provides  that  BFS, 
Style  Center  and  Kteui  will  purchase  the 
Plana'  interests  in  the  Partnership  at  the 
expiration  of  Ae  term  of  the  Guaranty. 
Theae  entitiea  also  have  an  option  to 


*  The  Department  herein  it  proposing  exemptive 
relief  loieljr  wi  A  reelect  to  the  aaie  by  the  Plaot  to 
BFS  of  intereeto  in  the  Bntnenhip.  Other 
tramecHoM  which  oiay  have  laenlted  in  conflicts  of 
interest  by  reason  of  the  sharing  of  the  Partnership 
investment  between  die  FlaiM  and  parties  in 
intevaal  or  fMiiciariaa  with  lespact  to  the  Plans  are 
not  the  sobiecl  of  this  exempten. 

*  The  appiicaat  represento  that  because  of  the 
incraaaM  in  the  value  of  the  real  property  owned  by 
the  Partnership,  no  cash  payments  to  the  Plans  have 
been  made  wider  the  Guaranty. 


purchase  the  interests  upon  30  days 
written  notice. 

4.  An  appraise!  was  made  by  Kent  M. 
Nakashima  (Nakashima),  a  real  estate 
broker  in  Kona,  Hawaii,  as  to  the  value 
on  December  31, 1985,  of  the  real 
property  owned  by  the  Partnership.  The 
apphcant  represents  that  Nakashima  is 
independent  of  the  Plans.  Considering 
the  rocky  soil  classification  and  steep 
access,  Nakashima  believes  the  highest 
and  best  use  of  the  property  would  be 
for  limited  ranching  or  orchard 
production.  Nakashima  states  that,  after 
careful  comparison  of  the  subject 
property  with  other  available 
comparable  parcels,  the  estimated  fair 
market  value  of  tiie  property,  would  be 
$6,994  per  acre  or  approximately 
$514,100. 

5.  The  Plans  propose  to  sell  their 
interests  in  the  Partnership  to  BFS.  BFS 
will  pay  pro  rata  amounts  for  the 
interests  based  on  the  appraisal  price 
stated  in  the  appMcation  or  fair  market 
value  at  the  time  of  sale  based  on  an 
updated  indepemlent  appraisal, 
whichever  is  higher.  The  sale  will  be 
entirely  for  cash,  and  the  Plans  will  pay 
no  commissions  in  connection  with  the 
transaction.  According  to  the  applicant, 
it  is  unlikely  that  an  unrelated  third 
party  would  be  vAlling  to  purchase  the 
Partnership  interests  (or  the  real 
property  owned  by  the  Partnership]  at 
the  same  price  in  the  near  future.  The 
prt>ceeds  of  the  sale  will  be  invested  in 
assets  which  are  more  liquid  and 
produce  income  for  the  Plans. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a]  of  the  Act  because:  (1] 
The  sale  of  the  Partnership  interests  will 
be  entirely  for  cash  and  the  Plans  will 
pay  no  commissions  in  regard  to  the 
sale;  (2)  BFS  will  pay  an  amount  based 
on  the  appraisal  price  stated  in  the 
application  for  the  interests  or  fair 
market  value  at  the  time  of  sale, 
whichever  is  higher  (3]  the  amount  paid 
by  BFS  will  be  based  on  a  ciurent 
appraisal  made  by  an  appraiser  who  is 
independent  of  the  Plans;  and  (4]  the 
proceeds  of  the  sale  will  be  invested  in 
assets  which  are  more  liquid  and 
produce  income  for  the  Plans. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone  (202] 
523-8196.  (This  is  not  a  toll-free 
number.) 

General  Informalion 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a]  of  the  Act  and/or  section 


4975(cK2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  frtm  certain  other 
provisions  of  the  Act  and/or  the  Code, 
inchiding  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  m^ich  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  sc^ly  in  die 
interest  of  the  partidpants  and 
beneficiaries  of  the  pbn  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requiremont  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beaeficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  40B(a)  of  the  Act 
and /or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  ben^ciariea  and 
protective  of  the  righto  of  participants 
and  beneficiaries  of  tke  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  it  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4]  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contadned  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  whic:h  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC  this  18th  day  of 
November  1986. 
Elliot  I.  Daniel. 

Associate  Director  for  Regulations  and 
Inteipretations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
[PR  Doc  66^26310  Filed  11-20-86: 8:45  am] 

BIUJNO  CODE  4C1»-2»-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  RevMonof  Form  forOMB 
Review 


I  US,  Office  df  Personnel 
Management 


Federal  Register  /  Vol.  51,  No.  225  /  Friday.  November  21.  1986  /  Notices 42151 


ACTION:  Notice  of  proposed  revision  of 
form  submitted  to  OMB  for  clearance. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  this 
notice  announces  a  proposed  revision  of 
a  form  that  collects  information  from  the 
public.  The  Ethics  in  Government  Act  of 
1978  (Pub.  L.  95-521.  as  amended) 
requires  that  a  Hnancial  disclosure 
report  be  filed  by  candidates  for 
nomination  or  election  to  the  office  of 
the  President  or  Vice  President  and 
nominees  to  positions  requiring  the 
advice  and  consent  of  the  Senate.  The 
Standard  Form  278,  Executive  Personnel 
Financial  Disclosure  Report,  solicits  the 
information  required  by  law.  For  copies 
of  this  proposal,  call  Joseph  P.  Reid. 
Acting  Agency  Clearance  Officer,  at 
(202)  632-7720. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  1, 1986. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Joseph  P.  Reid.  Acting  Agency. 
Clearance  Officer.  U.S.  OfBce  of 
Personnel  Management,  1900  E  Street, 
NW..  room  6410.  Washington,  DC 
20503 
and 

Katie  Lewin,  Information  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  P.  Reid  (202)  632-7720.  Office  of 

Personnel  Management. 

David  H.  Martin. 

Director,  Office  of  Government  Ethics. 
[FR  Doc.  86-28309  Filed  11-20-66;  8:45  am] 

MLUNG  CODE  UZS-OI-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Hydropower  Assessment  Steering 
Committee;  Meeting 

AGENCY:  The  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  meeting.  Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Hydropower 
Assessment  Steering  Committee  to  be 
held  pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1. 1-4 
Activities  will  include: 

•  Hydro  assessment  study  report. 


•  Consultation  on  salmon  and 
steelhead  system  objective  and  policies 
issue  paper. 

•  FERC  update. 

•  Other. 

•  PubUc  comment. 

DATE:  November  26, 1986, 10:00  a.m. 
address:  The  meeting  will  be  held  in 
the  Council's  central  office,  850  S.W. 
Broadway,  Suite  1100,  Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  Paquet  503-222-5161. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  a»-2S256  Filed  11-20-86;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Docket  Na  AS7-4;  Ordw  No.  721  ] 

Centerfieid,  UT  84622  (MsrdeN  and 
Elva  Jensen,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Estat>lishing  Procedural  Sctwdule 

Issued:  November  7, 1986. 

Before  Commissioners:  Janet  D.  Steiger, 
Chainnan;  Bonnie  Guiton,  Vice-Chairman; 
John  W.  Cnitcher  Henry  R.  Folsom  and  Patti 
Birge  Tyson. 

Docket  Number  A87-4. 

Name  of  affected  post  office: 
Centerfieid,  UT  84622. 

Name(s]  of  Petitioner(8):  Mardell  and 
Elva  Jensen. 

Type  of  determination:  Consolidation. 

Date  of  filing  of  appeal  papers: 
October  31. 1986. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  employees  [39  U.S.C. 
404(b)(2)[B)J. 

2.  Economic  savings  [39  U.S.C. 
404(b)(2)(D)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)],  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  November  17, 1986. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 


By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

October  31, 1986— Filing  of  Petition. 

November  7, 1986— Notice  and  Order  of 
Filing  of  Appeal. 

November  25, 1986— Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)]. 

December  5. 1986— Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b)]. 

December  26, 1986— 4>08tal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)]. 

January  12, 1987— Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)J. 

January  20, 1987— Deadline  for  motions 
by  any  party  requesting  oral 
argument.  "The  Commission  will 
schedide  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116J. 

February  27, 1987— Expiration  of  120- 
day  decisional  schedule  [see  39  U.S.C 
404(b)(5)]. 

[FR  Doc  86-28232  Filed  11-20-86;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

SeN-Reguiatory  Organizations; 
Appllcationa  for  Unisted  Trading 
Privileges  and  of  Opportunity  for 
ilearing;  Boston  Stock  Exctwnge,  inc. 

November  14, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Seciuities  Exchange  Act  of  1934  and 
Ride  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

American  Motors  Corp. 
$2,375  Cumulative  Convertible 

Preferred 
Par  Value,  $.01  (File  No.  7-0375) 
Andarko  Petroleum  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9376) 
Hanson  Trust  PLC 
American  Depository  Shares  (File  No. 
7-9377) 
Olin  Corp. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-9378) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 


I 
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the  consolidated  traiuactioa  r^ortiiig 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  8, 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Seairities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  tfiis 
opportunity  for  hearing,  the  Commission 
will  approve  the  api^ications  if  it  finds, 
baaed  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  16-28306  Piled  ll-2(«8;  &45  am] 


S«l*-R«guiatory  Organlzatiora; 
Application*  for  Unlistod  Trading 
PrivOagM  and  of  Opportunity  for 
Hearing;  Boaton  Stock  Exchange.  Inc. 

November  14. 1986. 

The  above  named  national  seoirities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  ConmrisnoB 
pursuant  to  section  12(f)(l)(Bl  ^ the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Commerical  Credit  Co. 
Common  Stock.  $.01  Par  Value  (File 
Na  7-9366) 
Environmental  Syst«ns  Co. 
Common  Stock,  $.01  Par  Value  (Fik 
No.  7-9367) 
King  World  Productiooa,  Inc. 
Common  Stock,  $j01  Par  Value  (File 
No.  7-9368) 
National  Westminster  Bank 

ADS  (File  No.  7-9389) 
News  Corporation.  Ltd. 
ADR  (File  No.  7-9370) 
Premark  International.  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-9371) 
Supermarkets  General  Corp. 
Common  Stock  $1.00  Par  Value  (File 
No.  7-9372) 
SSMCInc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-9373) 
Stanhorae.  Ina 
Common  Stock.  $.26  Par  Value  (File 
No.  7-9374) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  8, 1986, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appUcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
■ppiications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Conunitsien.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loMiMaCKatx. 

Secretary. 

[FR  Doc.  86-26263  FUed  11-20-86;  8:45  am] 
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Sail  nagiilntfiiy  Organization^ 
Applicationa  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

November  14, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereiuider,  for  unlisted 
ti-ading  privileges  In  the  following 
stocks: 

Chemical  Waste  Management  Inc. 
Common  Stock,  $.01  Par  Value  (File 
Na  7-9350) 
Centex  Corp. 
Coaa»)n  Stock,  $.25  Par  Value  (File 
No.  7-9351) 
Empire  District  Electric  Co. 
CoBunon  Stock,  $1.00  Par  Value  (File 
No.  7-935^ 
First  Capital  H<rfding8 

Common  Stock,  $.01  Par  Value  (File 
No.  7-9353) 
Green  Tree  Acceptance,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-9354)     j 
Gelco  Corp.  I 

Common  Stock.  $.50  Par  Value  (File 
No.  7-93S5) 
International  Technology  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
Na.7-«356) 
Manvflle  Corp. 
$5.40  Cumulative  Preferred  (File  No. 
7-9357) 
Pep  Boys— Manny  Moe  &  Jack 


Common  Stock,  $1.00  Par  Value  (File 
No.  7-9358) 
Reliance  Group  Holdings 

Common  Stock.  No  Par  Value  (File 
No.  7-9359) 
Panosophic  Systems.  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-9380) 
Service  Coip.  International 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-9361) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  8. 1986, 
written  data,  views  and  argtmients 
concerning  the  above^-eferenced 
applications.  Persons  desiring  to 
makewritten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  ai^lications  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  86-26284  Filed  11-20-88;  8:45  am] 
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Self-Regulatory  Orgaaizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange.  Inc. 


November  14. 198& 

The  above  named  national  securities 
exchange  has  filed  applications  with  Ae 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1  MB)  of  tfie 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Angell  Care  Master  Limited  Partnership 

Units  (File  No.  7-9318) 
Counsellors  Tandem  Securities  Fund. 
Inc. 
Common  Shares  $.01  Par  Value  (File 
No.  7-9319) 
La  Quinta  Motor  Inns  limited 
Partnership 
UniU  (FUe  No.  7-9329) 
Liberty  All-Star  Equity  Fund 
Shares  of  Beneficial  fciterest  (File  No. 
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7-9321J 
National  'Weslminsler  Bank  PLC 
American  Deposriory  Shares  {File  No. 
7-9322) 
Patten  Corporation 
Connnon  Stock,  SSn  Par  Value  {File 
No.  7-9323) 
Perkins  Fam^  Restaurants,  L.P. 

Depositary  Units  {File  No.  7-9324) 
JWP,  Inc. 
Comrnon  Stodc,  $.10  Par  Vahie  [File 
No.  7-9325) 
Transco  Enei^  Company 
$4.75  Cmmilative  Convertible 
Preferred.  No  Par  Vahie  (File  No.  7- 
9326) 
Warner  Communications  Inc. 
$4.75  Cumr^Btire  Convertible 
Preferred  A,  $1.00  Par  Vakie  (File 
No.  7-9327) 
USPCI.  Inc. 
Common  Stock,  $.10  Par  Vahie  (F^ 
No.  7-9328) 
Adams  Rnssei  Co. 
ComiMf)  Stock,  $^  Par  Value  (File 
No.  7-9S29) 
Alfin  Fragrances  Inc. 
CoBUDon  Stock,  tm  Par  Value  {F% 
No.  7-«S30) 
Affiliated  Adiiicatioiis 
ComBon  Stodt,  Sm  Par  Vjdae  (File 
No.  7-9S31) 
Bolar  Pharraaoeatical  Ca  inc. 
Common  Stock,  $.01  Par  Value  (Pile 
No.  7-^9332) 
Cablevinoa  Systems 
Class  A  CaoBMm  Sitock,  SM  Par 
VahK  (File  No.  7-8333} 
Countermde  Mtye.  Investments 
Conmon  S^cxk.  $.01  Par  Value  (File 
No.  7-4334] 
Forest  Laboratories  faic. 
Coramoo  Stock.  $.10  Par  Valne  (File 
No.  7-83») 
Mark  IV  Indatdries  Ltd. 
Common  Stock,  $jei  Pm-  Valwe  (File 
Na  7^9336) 
Laser  Industries  Ltd. 
Ordinary  Shares,  $.10  Par  Value  ff'ile 
No.  7-9337) 
Mayflower  Group 
Common  Stock,  No  Par  Value  (FUe 
No.  7-9338) 
Ply  Gem  Indmrtiies  Inc. 

Common  Stock,  $.ZS  Par  Value  (File 
No.  7-9330) 
Tridex  Corporation 
Common  Stock,  No  Par  Vahie  {Pile 
No.  7-9340) 
Teleflex  Inc. 
Common  Stock,  Sl.tX)  Par  Value  (File 
No.  7-9341) 
Total  Petroleum  North  Aaserican  Ltd. 
Common  Stock.  No  Par  VaJue  (File 
No.  7-9342] 
Tech  Sym.  Coiporatlon 
Commoo  Stock.  $.10  Par  Value  (FUe 
Na  7-9343) 
Westbume  Ind  Industries  Ltd. 


Common  Stock.  No  Par  Value  (File 
No.  7-41344] 
These  seoanties  are  listed  and 
registered  oa  one  or  ino.ne  other  aatianal 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

iaterested  pectaai  are  imnted  to 
sulanit  oa  or  before  DeceoAere,  1986, 
written  data,  views  and  argaments 
cooceming  Ihe  above-refarenoed 
apphcfAions.  Persons  desuiag  to  stake 
writteB  comments  slundd  file  three 
copies  thereof  wMi  the  Secretary  of  the 
Securities  and  Exchange  ComauMion. 
WasMqgton.  OC  20548.  Foilomag  this 
opportimity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  fte  extensions  of  unlisted 
trading  privileges  puvuant  to  snch 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  maricets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delisted 
authority. 

iimauian  G.  Katz. 

Secistary. 

[FR  Doc  8&-2fi265  FUed  11-20-86;  B:4S  am] 

BILUNQ  CaOC  ••1»-01-« 


Salf-RegiJIatory  OrBBulzatlon^ 
Appflcallons  tar  UnRttwl  Trading 
Pilvltegm  and  of  Opportunity  tor 
Hearing;  PhBadalpMa  Stock  Exctianga, 
Inc. 


November  M,! 

The  above  named  national  securities 
exchange  has  f^\^*A  applications  with  the 
Securities  and  Exchange  Commissifla 
pursuant  to  section  12(f)(lKB)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Commercial  Credit  Company 

Common  Stock  (File  No.  7-0348) 
Banc  One  CotporatioB 

Common  Stock,  No  Par  Value  (File 
No.  7-0347) 
Dayton-HMdben  Oorporation 

CoauMB  Slock,  fljOO  Par  Valae  (FOe 
No.  7-9348) 
Donnelley  (R.R.}  and  Sons  Company 

Common  Stodi,  $1.25  Par  Value  (FUe 
Na  7-0349 
These  securities  are  listed  and 
registered  on  one  or  more  other  natiooal 
securities  exchange  and  are  reported  in 
the  cons^dated  transactioQ  refotHa^ 
system. 

Interested  persons  are  invited  to 
siibnut  on  or  before  Deceatber  fi,  1986. 
written  data.  view«  and  ai;gmmeats 
conoeming  the  above-referenced 


applacation.  Persons  deairiac  to  auke 
mitten  fKumanrtits  BkatAd  file  ihree 
copies  theneof  with  the  Secreteiy  of  Ifae 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
tradiag  privileges  ywsuaat  to  Bvch 
applications  are  conaiataot  -with  Ihc 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Conmnssion,  by  the  Division  of 
Marioet  Regnlation,  ponuant  1o  delegated 
authority. 

faoateaCICalz. 

Secretary. 

[FR  Doc.  8&-26266  Filed  ll-.2fr-W:  &4B  aa^ 
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SaW-flagiiatuiy  Organtaflon^ 
AyllcallenalertJrtliatad  Trading 
Privlagaa  and  of  Opportunity  tor 
Hearing;  mUada^Ma  Stock  Exchange, 
Inc. 

November  14, 1986. 

The  above  anipd  natioivd  securities 
exchange  has  filed  apphcatioBs  with  the 
Securities  and  Exchange  Coamiission 
pursuant  to  section  12(f)(l](B)  of  (he 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unUated 
trading  pifvfleges  in  the  Mlowing 


Hanson  Trust  PLC 
American  D^ositary  Shares  (File  No. 
7-0S84 
Lucky  Storas,  faK. 
CoBBDoa  Stock.  $1.25  Par  Vahie  (File 
No.  7-9363) 
NL  IndBSferies.  inc. 

Depository  Receipts  (FOe  No.  7-9364) 
SSMCinc. 
Common  Stock.  $1.00  Par  Value  (7- 
9365) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  is 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
subaiit  on  or  hefore  December  8, 1966, 
written  data,  views  and  aijguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  mmmpnts  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Seciuities  and  Exchange  Commission. 
WasliJBgton,  DC  20549.  Following  Has 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  &at  the  eKtenaians  of  unlisted 
trading  privileges  pucsnant  to  such 
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applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  88-28287  Filed  11-20-88;  8:45  am] 

■LLMQ  COM  S01»-01-M 


Setf-Regulatory  Organizatione; 
Appllcatione  for  Unlteted  Trading 
PrlvHegee  and  of  Opportunity  for 
Hearing;  PhiadelpMa  Stock  Exchange, 
Inc. 

November  14, 1988. 

The  above  named  national  securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Westvaco  Corporation 

Common  Stock.  $5.00  Par  Value  (File 
No.  7-fl315) 
Barclays  PLC 

American  Depository  Shares  (File  No. 
7-9316) 
Anadarko  Petroleum  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9317) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  8, 1986. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conunission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applicaUon  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
apphcations  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  86-28268  Filed  11-25-66;  8:45  am] 

BtLUNQ  COOC  MIO-OO-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc.  1 

November  14, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Conunission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 
ICN  Pharmaceuticals,  Inc. 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-9379) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system.  i 

Interested  pereons  are  invited  to 
submit  on  or  before  December  8, 1986 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opporttmity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  86-26269  Filed  11-20-86;  8:45  am] 

Mamo  cooE  mio-oi-h 


[Retease  No.  34-23718;  Rl«  No.  600-21] 

Self-Regulatory  Organizations; 
Application  for  Registration  as  a 
Clearing  Agency 

On  October  6, 1986,  The  Intermarket 
Clearing  Corporation  ("ICC)  filed  with 
the  Commission  an  application  for 
registration  as  a  clearing  agency  under 
section  17A  of  the  Securities  Exchange 
Act  of  1934, 15  U.S.C.  78q-l,  (the  "Act") 
and  Rule  17Ab2-l{c)(l)  (17  CFR 
240.17Ad2-l(c)(l))  thereunder. 

Pursuant  to  that  Rule,  the  Commission 
may  grant  ICC  registration  as  a  clearing 
agency  and  exempt  it  from  one  or  more 
of  the  requirements  of  section  17A(b)(3) 


(A)  throtj«h  (I)  of  the  Act.  ICC's 
registration  under  Rule  17Ab2-l(c)(l), 
however,  would  be  temporary  in  that  it 
cannot  be  effective  for  more  than 
eighteen  months  from  the  date  on  which 
registration  is  made  effective  by  the 
Commission  (or  sucii  longer  period  as 
ordered  by  the  Commission).  Moreover, 
the  Commission,  under  paragraph  (c)(2)  of 
the  Rule,  must  determine  nine  months 
after  the  effective  date  of  ICC's 
temporary  registration  either  to:  (i) 
Grant  ICC  registration  without 
exempting  it  from  oae  or  more  of  the 
requirements  as  to  which  the 
Commission  is  directed  to  make  a 
determination  under  section  17A(b)(3) 
(A)  through  (I)  of  the  Act;  or  (ii)  institute 
proceedings  to  determine  whether 
registration  should  be  denied  at  the 
expiration  of  the  eighteen  month  (or 
longer)  registration  period. 

You  are  invited  to  submit  written 
data,  views  and  arguments  concerning 
the  foregoing  application  within  thirty 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Such 
written  data,  views  and  arguments  will 
be  considered  by  the  Commission  in 
granting  registration  or  instituting 
proceedings  to  determine  whether 
registration  should  be  denied  in 
accordance  with  Rule  17Ab2-l(c)(2). 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  the 
Commission,  450  Fiffli  Street,  NW., 
Washington,  DC  20549.  Reference 
should  be  made  to  the  appropriate  file 
number.  Copies  of  the  application  and  of 
all  written  comments  will  be  available 
for  inspection  at  the  Securities  and 
Exchange  Conmiission's  Public 
Reference  Room  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  October  16, 1986. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  86-28262  Filed  11-20-86;  8:45  am] 

MLUNQ  COOE  I010-«1-M 


[HI*  No.  1-7M5] 

Issuer  Delisting;  Application  To 
Withdraw  From  Usttig  and 
Registration;  Cyprus  Mines  Corp. 


November  17, 1986. 

Cyprus  Mines  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  12d2-2(d)  promulgated 
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thereundec  to  wUMraw  Ifae  Byk% 
Sinldi^  Fmad  OebeBtwou  doe  Apcfl  li. 
2001.  from  lMtii«  a^  i^ttealkNi  «■  tbe 
New  Yoric  Stock  FtnrhBuir.  tea 
("NYSF'J. 

The  roaMBs  aU^ed  ia  <ke  aniUcaliaa 
for  withdrawBg  tte  aeoHfity  £poin 
listing  and  registratioa  tBchide  4ke 
followii^ 

Of  ihe  Oebentnres  originally  issued. 
$80  nuUioB  in  poncipal  amount  wew 
outstanding  as  of  June  19, 1986 
(excluding  $14miDlon  in  principal 
amount  beneficially  owned  by  C^rpnu 
Minerals).  AccordiAg  to  a  record  holder 
listing  dated  as  of  June  Ifi,  1968,  there 
were  14  holders  of  record.  On  that  date. 
Cede  &  Co.  was  the  iai:gest  sii^gle  holder 
of  record  with  total  record  ownership  of 
$77,7S2XRX).  According  to  a  position 
listing  form Asd  by  Cede  ft  Co.,  as  of 
lune  19, 1966,  the  Debentures  then  held 
in  the  name  of  Cede  &  Co.  were  held  £or 
the  accoonts  of  approximately  22 
participants  in  Ihe  clearing  agency 
system  maintained  by  The  Depository 
Trust  Corapmy. 

Trading  vohime  in  the  Debentures  has 
been  minimal.  According  to  infonnaton 
pohStsfaed  in  TJte  WaiJ  Street  Journal, 
during  afi  1984  ^e  totd  principal 
amount  in  trades  was  only  968,900; 
during  aH  of  1985.  $15,000;  aitd  fiom 
lanuaiy  1, 1966  throng^  Jmie  IS,  1986, 
$25,000. 

Aigr  interested  person  may,  on  or 
before  December  9, 1966,  subnnt  by 
letter  to  Ihe  Secretary  of  tiie  Secuiitles 
and  Exchange  Commission,  Wasliiiigluii, 
DC  z05W,  facts  beanng  upon  whenwr 
the  application  has  been  made  in 
aocordance  with  the  nles  uf  the 
Exdrange  and  what  terms,  if  my,  'riiovM 
be  impuaed  by  flie  Commission  for  fee 
protection  of  invertnrs.  Tbe 
Coamisstan,  based  on  ^te  ffifonmtiaB 
subsHtted  to  It  v^  issae  cm  order 
granting  4ie  application  after  the  date 
mentioned  above,  arieos  the 
Commiasion  dritimuwea  to  order  a 
hearing  on  the  m^ter. 

For  (he  Commission,  by  tfie  Division  of 
Marlcet  Reguialiuxi.  purraant  to  delegated 
authority. 

JooaftaaC  Kalz, 

Secretary. 

[FK  Doc.  8B-28Z70  Hied  11-20-80:  «:45  an^ 

BHJJMa  CODE  ww-ai-M 


[RaL  No.  IC-1S413;  812-64741 


ACnOM:  Nofioe  of  apiiiicatiao  for 
exenptiaa  onder  the  iawaslMMtf 
Compaiqr  Art  of  1910  r«fce  :l»40  Aof). 

Applicant  MeniB  Lynch  liortga^ 
Investors.  Inc.  i("Apf]ficaBt"|. 

Belevamt  3340  Act  Seciioas: 
KKftnqttion  xefuested  under  sectioo  4(£j 
fnm  all  provisioas  of  the  1940  Act 

Sunuaarf4^Afplioatioa:  Ajiplirant 
seeks  an  order  canditioaaJiy  exen^ptiqg 
Applicant  aad  certain  trusts  that  it  ouiy 
form  IroiB  all  provisiau  of  the  1940  Act 
in  connectioa  with  its  proposed  •""■"'"^f 
of  coUateiaiized  aoitgage  obligatioas 
and  sale  of  beneficial  owaeEship 
interests  io  auch  trusts. 
date:  Ffiiqg  ZJMe:  Ite  A{iplicatiaB  was 
filed  «■  SeptenAer  a.  MM.  and  anwtndwi 
on  October  6,  November  S,  Noveaiber  4. 
and  Noaeaabera  19B6U 

Hetuwg  or  MrtifioutkM  /jfJbuiwg:  tf 
no  heariag  is  ordered,  the  application 
will  be  ipaiiiJBiL  Any  interestod  ppraua 
may  request  a  hearing  on  this 
appKcwtiqn.  or  ask  to  be  notified  if  a 
henriog  is  atdered.  Any  leqnests  nniat 
be  teceited  by  ike  SEC  by  &»  pjB..  on 
Deoenbcr  &,  1986.  Rei|uest  a  keariBg  in 
wxiling,  giving  tfie  natare  of  yoar 
interest,  ^le  reason  for  the  xeqaeSt,  and 
the  iasnea  you  contest  Seive  the 
AfpSratA  snUi  the  reqaest  eitlnr 
personally  or  by  nail,  aad  alao  send  tt  to 
the  Secretorir  of  ^  9BC,  akng  wM 
proof  of  aenrioe  by  affidavit,  or,  far 
lawyers,  by  certificate.  Reqaest 
notificartton  of  the  date  of  a  iieariiig  by 
I  to  the  Secretory  of  the  SBC. 
I  SccrcTflf^t  kASQt  45B  5ui 
Street  NW.,  Wvslmgton,  DC  28549. 
Merrw  XiymAi  n4ortgage  utrestonu  inc., 
2121  Jan  facinto.  Suite  1100,  Dallas, 
Texas  7^01. 
FOR  RiWTHfcH  mRMMAIXM  CONTACT: 

Fran  Pollack  at  1202]  272-2856  or  Special 
CounsdKaienSkidinore  at  {202}  272- 
3023,  Office  of  Investment  Company 
Regulation. 

SUMtEMBNTABV  IMFOMMTKNt 

FoDowiqg  is  a  sumsufy  of  Ihe 
applicatioa:  the  complete  ajylicatioB  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  ihe 
SEC'a  comraercial  copier  (80(4  231-3282 
(in  MaiylaMl  (801)  25»-4300i. 


November  It  laaa 
aqency:  Securities  and  Exchange 
iTSEC"). 


Applicant's  J 

1.  Applicaol  is  a  direct,  wholly-owned 
limitfid  paipoae  finsaHag  aubaidiery  of 
MeniU  Lywh  Mortgage  Capital,  Inc  a 
DcnawHre  ooi^yoration.  which  is  a 
wholly^wned  Indirect  subsidiaiy  of 
MeRaMLyachftCa,  hic  a  Itelawaie 
cutvueJton.  Applicant,  a  newty-fanned 
Delaware  Corporation,  was  orgamzed  to 
facilitate  the  finanrir^g  of  xnortgage 
loans  through  the  issuance  of  one  or 


I  of  bonis  aecared  by  sach 
I  and  it  wiU  not  engage  in  any 
busmess  <sr  investmeMt  activiUes 
unrelated  to  such  ptnpose. 

2.  Applicant  w3  form  separate  trusts 
("Truatsn  for  the  limited  purpose  of 
issuing  one  or  more  aeries  {"Series**)  of 
collateralized  mortage  c^iligatians 
("Bonds*']  and  investii^  in  certain 
Mortgage  Certificates  *  which  will  be 
used  to  collateralize  auch  Bonds. 

3.  Each  Tmst  ariU  be  established 
under  a  separate  deipoait  tnut 
^^eeneBt  ("nvst  Agree»ent")  between 
Applicant  acting  «■  dtynaitar,  and  a 
bank  or  tnisl  oooqiHiy  or  other  fiduciary 
actiog  na  owwr-tnMtee  ("Owner 
Tmstoe").  Each  Trust  wiU  iasoe  one  or 
more  Se^es  of  Bonds  ander  the  tonas  d 
an  indentuR  ("fodeafhre")  between  lin 
Owner  Tnatee  and  an  independent 
tnistee  ("Itastee"),  as  soppteaiented  by 
one  or  more  series  supp4eraeDts.lhe 
InAeattnre  wiH  be  qoaMad  nnder  tiie 
Trust  Indenture  Act  of  1939  unless  an 
appropriate  exemption  is  available. 

4.  In  die  case  of  each  Series  of  Bonds: 
(a)  Eadi  Trust  will  hold  no  substantial 
assets  oflier  than  the  Mortgage 
Certificates;  (b)  &e  Bonds  will  be 
secured  by  Mortgage  Certificates  having 
collateral  value  determined  under  the 
Indenture,  at  Qie  time  of  issuance  and 
followiBg  each  payment  date,  equal  to  or 
greater  ttian  the  outstanding  principal 
balance  of  the  Bonxls:  (c]  distributions  of 
principal  and  interest  received  on  the 
Mortgage  Certificates  securing  the 
Bonds  aiMi  any  applicable  reserve  funds, 
plus  reinvestment  income  thereon,  will 
be  sufficient  to  pay  all  ioterest  oo  the 
Bonds  Aad  to  letire  each  class  of  Bonds 
by  its  steted  maturity:  and  [dj  the 
Mortgage  Certificates  will  be  assi^ied 
by  the  Owner  Trustee  to  the  Trustee  and 
will  be  aubiect  to  the  tien  of  the  related 
Indenture. 


I  iiHiliiidiMH  thi  ni^fc  ■«  II— irt  rf(1)  "fallj 
modified"  fma  Ihwiph  mnrttftgt  hriifd 
cerlificatM^aranteed  by  the  Covenuoenl  Natmnai 
Mortgage  Aaeociation  (t^lMA  Certificate**!-  IZ) 
mortgage  fiafticipalioii  ceimHjetes  isaued  by  the 

[FHmC  CerdficaSail.  — 4  W  g—tantetd 
mortgage  pass-through  snmritiaa  issned  by  the 
Federal  National  Mortgage  Aiaociatkn  ["FNMA 
GertlRcatetl'  A9  er  a  jiortion  df  the  Mortgage 
Certlficalas  saouriag  a  Sanaa  of  nondt  awy  be 
"partial  paol'' MeMgaie  OertifioetBa.  Some  of  the 
GNMA  CertifiDalaaaecunBga  Satieaaf  Sonda  may 
be  backed  by  mortgage  loan*  that  provide  {or 
paymeata  Coring  the  initial  portion  of  llieir  term  that 
aK  Ian  ^MBitte  actual  aaieun(«fpriiicipa)  and 
imeMat-pqrableAerBaaaa  a  level  debt  lernoe 
ba*ii  ("GPM  GNMA  Cortificatei").  ia  additiaB  to 
the  Mortgage  Certiiicatea  directly  aemring  the 
Bondi,  a  lerie*  may  have  additional  coHsteral 
wiiich  awy  iaohule  ueitaiii  ciMlcjctJon  accounts  and 
reserve  fanrii  aa  medSmt  u  the  nilated  IndentuTe. 


42156 
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5.  In  addition  to  the  issue  and  sale  of 
the  Bonds,  Applicant  intends  to  sell  the 
beneficial  interests  in  each  Trust  to  a 
limited  number,  in  no  event  more  than 
one  hundred,  of  sophisticated 
institutional  investors  in  transactions 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  {"1933  Act")  under  section  4(2) 
thereof.  Such  institutional  investors  may 
include  one  or  more  banks,  savings  and 
loan  associations,  insurance  companies, 
and  pension  plans  or  other  investors 
that  would  have  prior  experience  in 
making  investments  in  mortgage  related 
securities  or  real  estate  ("Eligible 
Institutions").  Each  Eligible  Institution 
will  be  required  to  represent  that  it  is 
purchasing  such  beneficial  interests  for 
investment  purposes.  In  addition,  the 
Trust  Agreement  relating  to  each  Trust 
will  further  prohibit  the  transfer  of  any 
certificates  for  such  beneficial  interests 
if  there  would  be  more  than  one 
hundred  owners  of  such  certificates  at 
any  time. 

6.  Neither  the  holders  of  the  beneficial 
interests  of  any  of  the  Trusts,  the  Owner 
Trustee  nor  the  Trustee  will  be  able  to 
impair  the  security  afforded  by  the 
Mortgage  Certificates  to  the  holders  of 
the  Bonds.  That  is,  without  the  consent 
of  each  Bondholder  to  be  affected, 
neither  the  holders  of  the  beneficial 
interest  of  any  of  the  Trusts,  the  Owner 
Trustee  nor  the  Trustee  will  be  able  to: 
(1)  Change  the  stated  maturity  on  any 
Bonds:  (2)  reduce  the  principal  amount 
or  the  rate  of  interest  on  any  Bonds:  (3) 
change  the  priority  of  payment  on  any 
class  of  any  Series  of  Bonds;  (4)  impair 
or  adversely  affect  the  Mortgage 
Certificates  securing  a  Series  of  Bonds: 
(5)  permit  the  creation  of  a  lien  ranking 
prior  to  or  on  a  parity  with  the  lien  of 
the  related  Indenture  with  respect  to  the 
Mortgage  Certificates:  or  (6)  otherwise 
deprive  the  Bondholders  of  the  security 
afforded  by  the  lien  of  the  related 
Indenture. 

7.  The  sale  of  the  beneficial  interests 
in  each  Trust  will  not  alter  the  payment 
of  cash  flows  under  the  Indenture 
including  the  amoimts  to  be  deposited  in 
the  collection  account  or  any  reserve 
fund  created  pursuant  to  the  Indenture 
to  support  payments  of  principal  and 
interest  on  the  Bonds. 

8.  No  holder  of  a  controlling  interest  in 
the  Trust  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act), 
will  be  affiliated  with  either  the 
custodian  or  the  statistical  rating  agency 
rating  the  Bonds.  None  of  the  owners  of 
the  beneficial  interests  in  the  Trust  will 
be  affiliated  with  the  Trustee. 

9.  The  interests  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  ability  of  the  Applicant  to  sell 


beneficial  interests  in  each  Trust,  and 
there  will  not  bt  a  conflict  of  interest 
between  the  Bondholders  and  the 
holders  of  the  beneficial  interests  for 
several  reasons:  (a)  The  Collateral 
which  initially  will  be  deposited  into 
each  Trust  and  will  be  pledged  to  secure 
the  Bonds  issued  by  such  Trust  will  not 
be  speculative  in  nature  because  it  will 
consist  solely  of  GNMA  Certificates, 
FNMA  Certificates  or  FHLMC 
Certificates,  which  Mortgage 
Certificates  are  guaranteed  as  to  timely 
payment  of  interest  and  timely  or 
ultimate  payment  of  principal  by  each 
respective  agency:  (b)  the  Bonds  will 
only  be  issued  provided  an  independent 
nationally  recognized  statistical  rating 
agency  has  rated  such  Bonds  in  one  of 
the  two  highest  fating  categories,  which 
by  definition  means  that  the  capacity  of 
the  issuing  Trust  to  repay  principal  and 
interest  on  the  Bonds  is  extremely 
strong:  (c)  the  Indenture  under  which  the 
Bonds  will  be  issued  subjects  the 
collateral  pledged  to  secure  the  Bonds, 
all  income  contributions  thereon  and  all 
proceeds  from  a  conversion,  voluntary 
or  involuntary,  of  any  such  collateral  to 
a  first  priority  perfected  security  interest 
in  the  name  of  the  Trustee  on  behalf  of 
the  Bondholders;*  and  (d)  the  owners  of 
the  beneficial  interests  will  be  entitled 
to  receive  current  distributions 
representing  the  residual  payments  on 
the  collateral  fi-om  each  Trust  in 
accordance  with  the  terms  of  the 
applicable  Trust  Agreement,  which 
distributions  are  analogous  to  dividends 
payable  to  a  shareholder  of  a  corporate 
issuer  of  collateralized  mortgage 
obligations.  Furthermore,  unless  the 
Trust  elects  to  be  treated  as  a  "real 
estate  mortgage  investment  conduit" 
under  the  Internal  Revenue  Code  of 
1986,  the  beneficial  interest  owners  will 
be  liable  for  the  expenses,  taxes  and 
other  liabilities  of  the  Trust  (other  than 
the  principal  and  interest  on  the  Bonds) 
to  the  extent  not  previously  paid  from 
the  trust  estate.  "Hie  choice  of  the  form 
of  issuer  for  the  collateralized  mortgage 
obligations  and  the  identity  of  the 


«  The  Indenture  furtker  specifically  provides  thai 
no  amounts  may  be  released  from  the  lien  of  the 
Indenture  to  be  remitted  to  the  issuing  Trust  (and 
any  owner  of  the  beneficial  interests  thereof)  unUl 
(i)  the  Trustee  has  made  the  scheduled  payment  of 
principal  and  interest  on  the  Bonds,  (ii)  the  Trustee 
has  received  all  fees  cvrently  owed  to  it,  and  (iii)  to 
the  extent  required  by  any  supplemental  indentures 
executed  in  connection  with  the  issuance  of  the 
Bonds,  deposits  have  been  made  to  certain  reserve 
funds  which  will  ultimately  be  used  to  make 
payments  of  principal  and  interest  on  the  Bonds. 
Once  amounts  have  baen  released  from  the  lien  of 
the  Indenture,  the  Trust  Agreement  for  each  Trust 
will  provide  that  the  Owner  Trustee  under  the  Trust 
Agreement  will  have  a  lien  superior  to  that  of  the 
owners  of  the  beneficial  interests  of  the  Trust  to  the 
remaining  cash  flow. 


owners  of  the  beneficial  interests  in 
such  issuer,  however,  will  not  alter  in 
any  way  the  payments  made  to  the 
holders  of  such  collateralized  mortgage 
obligations,  which  are  payments 
governed  by  an  Indenture  which  will 
meet  the  requirements  of  the  Trust 
Indenture  Act  of  1930. 

10.  The  aggregate  interests  of  the 
owners  of  the  beneficial  interests  in  the 
collateral  and  the  e}q>ected  returns 
earned  by  such  owners  will  be  far  less 
than  the  payments  made  to 
Bondholders.  Applicant  does  not  intend 
to  deposit  in  any  Trust.  Mortgage 
Certificates  with  a  collateral  value 
which  exceeds  110%  of  the  aggregate 
principal  amount  of  the  related  Bonds. 

11.  Except  to  the  extent  permitted  by 
the  limited  right  to  substitute  collateral; 
it  will  not  be  possible  for  the  owners  of 
the  beneficial  interests  to  alter  the 
collateral  initially  deposited  into  a 
Trust,  and  in  no  event  will  such  right  to 
substitute  collateral  result  in  a 
diminution  in  the  valiie  or  quality  of 
such  collateral.  Although  it  is  possible 
that  any  collateral  substituted  for 
collateral  initially  deposited  into  a  Trust 
may  have  a  different  prepayment 
experience  than  the  original  collateral, 
the  interests  of  the  Bondholders  will  not 
be  impaired  because:  (a)  The 
prepayment  experience  of  any  collateral 
will  be  determined  by  market  conditions 
beyond  the  control  of  the  owners  of  the 
beneficial  interests,  which  market 
conditions  are  likely  to  affect  all 
mortgage  certificates  of  similar  payment 
terms  and  maturities  in  a  similar 
fashion:  (b)  the  interests  of  the  holders 
of  the  beneficial  interests  are  not  likely 
to  be  greatly  different  from  those  of  the 
Bondholders  with  respect  to  collateral 
prepayment  experience;  and  (c)  to  the 
extent  that  it  may  be  possible  for  the 
owners  of  the  beneficial  interests  to 
cause  the  substitution  of  collateral 
which  has  a  different  prepayment 
experience  than  the  original  collateral, 
this  situation  is  no  different  for  the 
Bondholders  than  the  traditional 
collateralized  mortgage  obligation 
structure  where  bonds  are  issued  by  an 
entity  that  is  a  wholly-owned 
subsidiary.  Further,  dne  to  the  fact  that 
there  usually  will  be  more  than  one 
owner  of  the  Trust,  it  appears  less  likely 
that  the  owners  will  be  able  to  agree  on 
any  desired  substitution  of  collateral 
than  if  there  were  a  single  owner  who 
could  unilaterally  decide  on  the  timing 
and  execution  of  the  substitution. 

12.  For  additional  representations  and 
conditions  concerning  classes  of  Bonds, 
certain  optional  and  mandatory 
redemption  features,  and  the  appUcation 
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of  "excess  cash  flow,"  see  the 
application. 

13.  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest 
because:  (a)  The  Trusts  should  not  be 
deemed  to  be  entities  to  which  the 
provisions  of  the  1940  Act  were  intended 
to  be  applied;  (b)  the  Trusts  may  be 
unable  to  proceed  with  their  proposed 
activities  if  the  uncertainties  concerning 
the  applicability  of  the  1940  Act  are  not 
removed;  (c)  the  Trust's  activities  are 
intended  to  serve  a  recognized  and 
critical  public  need;  (d)  granting  of  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration  or 
exemption  provisions  of  the  1933  Act 
and  thereafter  by  the  Trustee 
representing  their  interests  under  the 
Indenture;  and  (e]  the  beneHcial 
interests  in  the  Trusts  will  be  held 
entirely  by  the  Applicant  or  offered  only 
to  a  limited  number  of  sophisticated 
institutional  investors  through  private 
placements. 

Applicant's  Conditions 

Applicant  agrees  that  if  an  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following  conditions: 

(1)  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act,  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act. 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3[a)(41)  of  the  Securities 
Exchange  Act  of  1934,  as  amended. 
However,  the  collateral  directly  securing 
the  Bonds  will  be  limited  to  GNMA 
Certificates,  FNMA  Certificates,  or 
FHLMC  Certificates. 

(3)  If  new  mortgage  collateral  is 
substituted,  the  substitute  collateral  will: 
(i)  Be  of  equal  or  better  quality  than  the 
collateral  replaced;  (ii)  have  similar 
payment  terms  and  cash  flow  as  the 
collateral  replaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
collateral  replaced;  and  (vi)  meet  the 
conditions  set  forth  in  paragraphs  (2) 
and  (4).  In  addition,  new  collateral  may 
not  be  substituted  for  more  than  40%  of 
the  aggregate  face  amount  of  the 
Mortgage  Certificates  initially  pledged 
as  mortgage  collateral.  In  no  event  may 
any  new  mortgage  collateral  be 
substituted  for  any  substitute  mortgage 
collateral. 

(4)  All  Mortgage  Certificates,  funds, 
accounts  or  other  collateral  securing  a 

.Series  of  Bonds  ("Collaterar')  will  be 
held  by  a  Trustee,  or  on  behalf  of  a 
Trustee  by  an  independent  custodian. 
The  custodian  may  not  be  an  a^iliate 
(as  the  term  "affiliate"  is  defined  in  Rule 


405  under  the  1933  Act,  17  CFR  230.405) 
of  the  Applicant.  The  Trustee  will  be 
provided  with  a  first  priority  perfected 
security  or  lien  interest  in  and  to  all 
collateral. 

(5)  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agency  that 
is  not  affiliated  with  the  Applicant.  The 
Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

(6)  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  each 
Trust  and,  in  addition,  will  report  on 
whether  the  anticipated  payments  of 
principal  and  interest  on  the  mortgage 
collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  Trustee. 

(7)  In  addition,  the  above 
representations  regarding  the  equity 
interests  (and  more  fully  described  in 
the  application)  will  be  express 
conditions  to  the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katx. 

Secretary. 

[FR  Doc.  88-26271  Filed  ll-20-fl6;  8:45  am] 

BHJJNQ  CODE  M10-01-M 

[R*L  No.  IC-1S414;  File  No.  811-3998] 

Morgan  Grenfell  International  Dollar 
Fund;  Application  for  Deregistration 

agency:  Security  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("1940"). 

Applicant-  Morgan  Grenfell 
International  Dollar  Fimd. 

Relevant  1940  Act  Section: 
Deregistration  under  section  8  (f)- 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
DATE:  Filing  Date:  The  application  was 
filed  on  September  5, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
apphcation,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  8, 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 


the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  SEC,  450  5th  Street  NW., 
Washington,  DC  20549.  Applicant  520 
Madison  Avenue,  New  York,  New  York 
10022. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Sherry  A.  Hutchins,  Staff  Attorney  (202) 
272-2799  or  Brion  Thompson,  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
apphcation;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3262 
(in  Maryland  (301)  253-4300). 

Applicant's  Representations 

(1)  On  March  29, 1984,  Applicant  filed 
a  notification  of  registration  on  Form  N- 
8A,  a  registration  statement  on  Form  N- 
lA  and  registered  as  an  open-end 
diversified  management  company.  The 
registration  statement  was  declared 
effective  June  8, 1984. 

(2)  The  Board  of  Trustees  of  Applicant 
determined  to  liquidate  Applicant  and 
Applicant  was  dissolved  under 
Massachusetts  law  on  June  27, 1986. 
AppUcant's  sole  shareholder  consented 
to  such  termination. 

(3)  Applicant  never  made  a  public 
offering  of  its  securities,  has  no  debts  or 
other  habilities  outstanding  and  is  not  a 
party  to  any  litigation  or  administrative 
proceedings.  Applicant  has  no 
shareholders  and  is  not  now  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Dated:  November  14. 1986. 
Jonatiian  G.  Katz, 
Secretary. 
[FR  Doc.  86-26272  Filed  11-20-86:  8:45  am] 

MIXING  CODE  MIO-OI-M 


DEPARTMENT  OF  STATE 
[CM-8/1023] 

Advisory  Committee  on  South  Africa; 
Closed  Meeting 

The  Advisory  Committee  on  South  Africa 
will  meet  in  a  closed  session  on  December  2. 
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1988.  The  meeting  will  TTnmifnrn  at  ft  %  m. 
and  will  be  held  in  Room  72ia  Department  of 
State.  Washington.  DC 

The  session  wrill  be  closed  to  the  public 
pursuant  to  secHon  10(d)  of  the  Federal 
Advisory  Csnunittee  Act  and  5  U.S.C. 
5S2b(c)(l)  aad  icnvm.  ThrCommittee  will 
have  access  to  ami  will  dacaaa  classified 
infonnatioB.  Disclosiire  af  tlie  CoaMnittec's 
deliberations  could  adverse^  afiact  the 
Committee's  ability  to  function  as  a  group  in 
providing  the  Secretary  of  State  writh  advice 
on  matters  of  critical  impoitanu;  to  the 
conduct  of  United  States  foreign  policy.  The 
purpose  of  the  meetiBg  wiU  b*  to  dhcusa  tte 
current  situation  in  Smith  Africa  and  to 
evaluate  U.S.  pohcy  toward  Sooth  Africa. 

Requests  for  further  informatioD  should  be 
directed  to:  Ann  Miller  [202)  632-0190. 1730  K 
Street  NW.,  Washington,  DC  20008. 

Dated:  November  18, 1988. 
C.  William  Kontos. 
Executive  Director. 
|FR  Doc.  86-26349  FUed  ll-20-«8;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Privacy  Act  of  1974;  Proposed 
Changes  to  a  System  of  Records 

agency:  Office  of  the  ComptroDer  of  the 
Currency;  Treasury. 
action:  Notice  of  pn^osed  diange  to 
system  of  records. 

summary:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974.  the  C^ice  of 
the  Comptroller  of  the  Currency  (Office) 
gives  notice  of  a  change  to  Treasury/ 
Comptroller  .013,  the  system  of  records 
entitled  the  Enforcement  and 
Compliance  Information  System  (ECIS). 
The  changes  are  proposed  in  Mder  to 
permit  the  Office  to  maintain  additional 
information  within  the  system 
concerning  individuals  who  are  the 
subject  of  or  witnesses  in  investigations, 
enforcement  actions,  and  criminal 
referrals  instituted  by  the  agency.  The 
expansion  of  the  system  will  facilitate 
the  performance  of  the  Office's  law 
enforcement  functions. 
DATES:  Comments  must  be  received  no 
later  than  December  22, 1986.  The 
changes  to  the  system  of  records  will 
become  effective  January  20. 1987. 
AOORESS:  Comments  should  be  sent  to 
Communications  Division,  Office  of  the 
Comptroller  of  the  Currency, 
Washington.  DC  20219,  Attn:  Lymiette 
Carter.  (202)  447-1800. 
FOU  FURTNER  INFORMATION  CONTACT: 
Laura  Hedal.  Attorney.  Seciffities  and 
Corporate  Practices  Division,  (202)  447- 
1954,  Office  of  the  Con^troUer  of  the 


Currency.  490 LEnfant  Plaza  East,  SW.. 
Waafaiiigton,  DC  20219. 

SUFFLEMENTARV  information: 

1.  Purpose  I 

ECIS  is  a  system  of  records  containing 
names  of  persons  who  are  suspected  of 
crimes  or  violations  of  law  or  who  have 
been  the  subject  of  administrative 
enforcement  actions.  This  information  is 
used  to  enhance  the  Office's  abihty  to 
track  criminal  referrals,  to  analyze 
applications  for  bank  charters  and 
changes  in  bank  control  and  to  evaluate 
proposed  bank  directors  or  officers. 

2.  Reasons  for  the  Changes 

The  proposed  amendments  will 
expand  the  purpose  of  the  system  to 
include  records  oontained  in  those 
investigation,  enforcement  action,  and 
criminal  referral  files  maintained  by  the 
Office  which  will  be  indexed  and 
retrievable  by  name  of  individual. 
Maintaining  the  proposed  additional 
information  within  the  system  of  records 
will  enhance  the  Office's  abihty  to 
conduct  investigations  and  to  carry  out 
enforcement  actions  against  individuals 
pursuant  to  its  authority  under  the 
Securities  Exchange  Act  of  1934  and  the 
national  banking  laws  (12  U.S.C.  1818 
and  1817{j)). 

3.  Changes  to  the  System 

ECIS  will  be  expanded  to  include 
information  about  individuals  who  are 
the  subject  of  or  have  been  or  may  be 
witnesses  in  investigations,  enforcement 
actions,  and  crimaial  referrals  instituted 
by  this  Office  pursuant  to  its 
enforcement  authority  under  the 
Securities  Exchange  Act  of  1934  and  the 
national  banking  laws.  The  categories  of 
records  maintained  in  the  system  will  be 
enlarged  to  include  information 
describing  the  known  or  suspected 
violations  of  law,  evidentiary  material, 
transcripts  of  testimony,  documents 
prepared  for  administrative  or  court 
proceedings,  related  correspondence 
and  staff  memOTaada.  The  record  source 
categories  will  be  expanded  to  include 
information  contained  in  filings  made 
with  the  Office  pursuant  to  law  and  to 
include  communications  and  documents 
received  by  the  C^ice  in  the  course  of 
its  bank  regulatory  functions.  In 
addition,  six  new  routine  uses  are 
published  for  the  system.  Certain  of  the 
records  maintained  in  the  system  will 
now  be  stored  in  investigation  and 
enforcement  action  files  and  in  criminal 
referral  files  which  will  be  indexed  and 
retrievable  by  name  of  individual.  The 
Director  of  the  Securities  and  Corporate 
Practices  Division  is  named  as  an 
additional  systems  meuiager. 


The  Office  is  also  publisbmg  technical 
amendments  in  the  category  entitied 
"Systems  Exempted  from  Certain 
Provisions  of  the  Actl"  changing  Ae 
citations  from  5  U.S.C.  5528(^4}  to  5 
U.S.C.  552aO"K2).  This  wiD  correct 
typographical  errors  which  appeared  m 
the  previously  puUished  ECIS  system 
notice,  (50  FR  30334). 

Treasury/Complreller  J>13 

SYSTEM  name: 

Enforcement  and  Compliance 
Information  SysteuK^Treasury/ 
Comptroller  .013. 


SYSTEM  location: 

Comptroller  of  the  Currency.  490 
L'Enfant  Plaza  East.  SW..  Washington. 
D.C.  20219 

CATEOOniR  OF  miNVKNlALS  COVEHEO  BY  THE 

system: 

Individuals  and  entities  involved  in 
actual  or  suspected  fisudulent  activities 
or  other  violation  of  law.  and  bank 
directors,  officers  and  shareholders 
named  in  administratfve  enforcement 
actions;  actual  or  potential  witnesses  in 
investigations  and  enforcement  actions. 

CATEQORIES  op  MECeUDS  M  THE  SYSTEM: 

These  records  contain  information 
identifying  the  individual,  describing  the 
known  or  suspected  criminal  activity  or 
violation  of  law  or  the  enforcement 
action  in  which  the  individual  is 
involved  or  named,  giving  the  bank 
name  and  location,  and  where 
applicable,  the  law  enforcement  agency 
to  which  referred  and  date  referred, 
indicating  if  a  grand  jury  subpoena  has 
been  issued,  indicating  other  actions, 
and  identifying  the  OCC  attorney.  These 
records  also  include  evidentiary 
material  transcripts  of  testimony, 
documents  prepared  for  administrative 
or  court  proceedings,  correspondenee 
and  staff  memoranda. 

AUTHOfHTY  Rm  MAUfTENANCE  OF  THE 
SYSTEM: 

12  U.S.C.  481. 1817(j).  1818.  and  1820; 
15  U.S.C.  78c(a)(34).  781(i),  78u.  78o-4. 

ROvnNEusesop 

THE  SYSTBI^  IMCLUOWia 
USERS  AND  THE 

Information  in  these  records  may  be 
used:  (1)  To  provide  the  Department  of 
Justice  widi  periodic  reports  which 
indicate  the  nimiber.  place  and 
indiviihial  identity  of  mitstanding 
potential  criminal  violations  of  the  law 
which  have  been  referred  to  the 
Department  (2)  To  provide  the  Office  of 
the  Comptroller  of  the  CiBrency  widi 
statistical  information  to  respond  to 
general  information  refuels  from  the 
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Congress.  (3)  To  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements.  [4)  To  disclose  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  covers  release  of  information 
relating  to  civil  and  criminal 
proceedings.  (5)  To  disclose  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation.  (6)  To  provide  information 
or  records  to  any  other  appropriate 
domestic  or  foreign  governmental 
agency  or  self-regulatory  organization 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  charged 
with  enforcing  or  implementing  a 
statute,  rule,  regulation,  order  or  license. 

(7)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  disclosure  to  opposing  counsel 
or  potential  or  actual  witnesses  in  the 
course  of  discovery,  in  litigation  or 
settlement  negotiations,  or  in  response 
to  a  subpoena,  where  relevant  or 
potentially  relevant  to  the  proceeding. 

(8)  To  disclose  information  of  federally 
insured  financial  institutions  in 
connection  with  such  institutions'  hiring 
or  retention  of  an  employee,  when 
considered  appropriate.  (9)  When 
considered  appropriate,  to  disclose 
information  to  a  bar  association,  the 
American  Institute  of  Certified  Public 
Accountants,  or  other  professional 
organization  performing  similar 
functions,  for  possible  disciplinary 
action.  (10)  To  disclose  information  to 
members  of  Congress  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
(11)  To  disclose  information  to  any     , 
person  with  whom  the  Comptroller 
contracts  to  reproduce,  by  typing, 
photocopying  or  other  means,  any 
record  within  this  system  for  use  by  the 
Comptroller  and  its  staff  in  connection 
with  their  official  duties  or  to  any 
person  who  is  utilized  by  the 
Comptroller  to  perform  clerical  or 
stenographic  functions  relating  to  the 
offical  business  of  the  Comptroller. 

POLICIES  AND  PRACTICES  FCM  STORINO, 
REmiEVINa,  ACCESSINO,  RETAIMNa,  AND 

oisposino  of  records  in  the  system: 
storaoe: 

Records  will  be  maintained  in  general 
correspondence  files,  enforcement 
action  and  investigatory  files,  criminal 
referral  files,  in  card  files  and  on 
computer  discs. 

RETRIEVABIUTV: 

Some  records  will  be  indexed  by  bank 
name  and  location.  In  addition,  records 


on  computer  discs  or  in  enforcement 
action,  investigatory,  or  criminal  referral 
files  will  be  indexed  by  name  of 
individual.  Records  on  computer  discs 
will  also  be  indexed  by  code  provision 
known  or  suspected  to  be  violated. 

SAFEQUAROS: 

Correspondence  files  are  stored  in  the 
Office's  central  file  room  and  may  only 
be  retrieved  by  authorized  personnel. 
Enforcement,  investigation,  and  criminal 
referral  files  are  stored  in  lockable  file 
cabinets  and  accessible  only  to 
authorized  personnel.  Card  files  will  be 
stored  in  lockable  file  cabinets. 
Computer  discs  will  be  accessible  only 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAQERfS)  AND  ADDRESS: 

Director,  Enforcement  and 
Compliance  Division,  and  Director, 
Securities  and  Corporate  Practices 
Division,  Law  Department,  Comptroller 
of  the  Currency,  490  L'Enfant  Plaza  East. 
SW.,  Washington,  DC  20219. 

NOTinCATION  PROCEDURE: 

Certain  records  in  this  system  are 
exempt  from  notification  requirements 
under  5  U.S.C.  552a(k)(2)  of  the  Act  as 
relating  to  investigatory  material 
compiled  for  law  enforcement  purposes. 
Requests  relating  to  records  not  subject 
to  the  exemption  should  contain  the 
following  elements:  (1)  Identity  of  the 
record  system;  (2)  identity  of  the 
category  and  type  of  records  sought;  (3) 
the  location  of  the  Comptroller  of  the 
Currency  office  where  the  record  might 
be  stored;  and  (4)  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 

RECORD  ACCESS  PROCEDURES: 

Submit  requests  to  Director,  PubHc 
Affairs.  490  L'Enfant  Plaza  East,  SW., 
Washington,  DC  20219. 

CONTESTING  RECORD  PROCEDURES: 

Submit  requests  to  Director,  Public 
Affairs,  490  L'Enfant  Plaza  East,  SW.. 
Washington,  DC  20219. 

RECORD  SOURCE  CATEGORIES: 

Examination  of  national  banks  by 
national  bank  examiners;  investigations 
performed  by  agency  attorneys  and 
notifications  from  the  Department  of 
Justice,  other  Federal  and  State  law 
enforcement  agencies,  and  other  Federal 
and  State  bank  regulatory  agencies; 
filings  made  with  the  Office  of  the 
Comptroller  of  the  Currency  pursuant  to 


law:  communications  and  documents 
received  by  the  agency  in  the  course  of 
its  bank  supervisory  activities. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOMS  OF  THE  ACT 

Components  of  the  system  have  been 
designated  as  exempt  under  5  U.S.C. 
552a(j)(2).  To  the  extent  that  the 
exemption  under  5  U.S.C.  552a(j)(2)  does 
not  apply,  components  of  the  system  are 
exempt  under  5  U.S.C.  552a{k)(2). 

Dated:  November  17. 1986. 
John  F.  W.  Rogers, 

Assistant  Secretary  of  the  Treasury 

(Management). 

(FR  Doc.  86-26307  Filed  11-20-86:  8:45  am) 

BILUNG  CODE  4t10-31-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Renewal  of  NTT  Agreement;  Request 
for  Comments 

agency:  Trade  Policy  Staff  Committee, 
Office  of  the  United  States  Trade 
Representative.  Executive  Office  of  the 
President. 

ACTION:  Request  for  comments. 

SUMMARY:  In  connection  with  the 
renewal  of  the  agreement  between  the 
United  States  and  Japan  relating  to 
government  procurement  in  the  field  of 
telecommunications  (the  "NTT 
Agreement"),  the  Trade  Policy  Staff 
Committee  requests  comments  from  the 
public. 

DATE  AND  ADDRESS:  Interested  parties 
should  submit  written  comments  no 
later  than  December  5, 1986  to  Carolyn 
Frank,  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  U.S.  Trade 
Representative,  600 17th  St.,  NW.  Room 
521,  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Vaughan,  Director  for 
Procurement  Trade  Policy  Office  of  the 
U.S.  Trade  Representative.  (202)  395- 
3063. 

SUPPLEMENTARY  INFORMATION:  On 
December  19, 198a  the  United  States 
entered  into  an  agreement  with  Japan 
relating  to  government  procurement  in 
the  field  of  telecommunications  (TIAS 
9961).  This  agreement,  commonly  known 
as  the  "NTT  Agreement",  was  continued 
in  effect  by  an  exchange  of  letters 
between  the  governments  of  the  United 
States  and  Japan  on  January  30. 1984, 

effective  January  1. 1984  (TLAS ). 

The  scheduled  expiration  date  for  the 
NTT  Agreement  as  extended  is 
December  31, 1987. 

The  Office  of  the  U.S.  Trade 
Representative  intends  to  renew  the 
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ISS 


NTT  ApecBent  To  astitt  in  yna 
process.  coBuient*  an  aolidted  from 
interested  parties.  Conuaente  should 
state  views  concisely  and  with 
particularity,  and  sfaooid  stale  iSia 
nature  of  the  interest  at  the  party  on 
whose  behatf  comments  are  subimilted. 
Comments  must  be  submitted  in  20 
copies  by  Oeccraber  5r  1986  to  the  IVade 
Poficy  Staff  Committee  at  the  address 
above. 

DanaU  Pfcinips. 

Chairman,  Trade  Policy  Staff  Committee. 
JFR  Doc  86-28457  Filed  ll-21-«;  3:45  am] 
BNjjNa  cooe  ino-ot-« 


NO 


1986 


UM 


42161 


Sunshine  Act  Meetings 


Federal  Regiater 

Vol.  51,  No.  225 

Friday.  November  21,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubfished 
under  the  "Government  in  the  Sunstwie 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(eM3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

"FEDERAL  REGISTER' 

PREVIOUS  CrrATNM:  Vol.  51  No.  220, 

page  41460. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  November  21, 1986  at  10:00 
a.m. 

CHANGES:  Agenda  revised  to  add  item  2, 
Operating  Plan,  and  to  change  the  time 
of  the  meeting. 

USTED  BELOW  IS  THE  REVISED  AGENDA: 

Commission  Meeting,  Monday,  November  24, 

1986, 1:00  p.m. 
Room  456,  Westwood  Towers,  5401  Westbard 

Avenue,  Bethesda,  Md. 

Open  to  the  Public 

1.  General  Policy  Statement 

The  Commission  will  consider  a  proposed 
Statement  of  General  Policy  concerning  the 
structure  and  workings  of  the  Commission 
Staff  and  the  flow  of  information  within  the 
Agency. 

2.  FY  1987  Operating  Plan 

The  Commission  will  consider  the  1987 
Operating  Plan. 

The  Commission  decided  that  Agency 
business  required  scheduling  this 
meeting  without  normal  advance  notice. 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALU 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301-492-6800. 
Edward  |.  Chapin, 

Acting  Deputy  Secretary. 

[FR  Doc.  86-26426  Filed  11-19-86;  2:22  p.m.] 

MLUNQ  CODE  e3$5-«1-M 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m.,  November  25, 
1986. 

PLACE:  Hearing  Room  One,  1100  L 
Street.  NW.,  Washington,  DC  20573. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Yangming  Marine  Transport.  Evergreen 
Marine  Corporation  and  Orient  Overseas 
Container  Une.  Inc.;  Proposed 
Investigation  of  Unfiled  Agreements. 


2.  Fact  Finding  Investigation  No.  14 — Possible 

Unlawful  Activity  of  Eller  &  Company, 
Inc.,  Hanington  &  Company,  Inc.,  and 
Continental  Stevedoring  and  Tenninal, 
Inc. 

3.  Classificaticm  of  Nauru  Pacific  Line  and 

National  Shipping  Corpontion  of  the 
Philippines  as  Controlled  Carriers. 


CONTACT  PERSON  FOR  I 

information:  Joseph  C.  Polking, 
Secretary  (202)  523-5725. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  8&-26376  Filed  11-1&-W;  11:23  am] 

BILLING  CODE  «7a*-01-« 

FEDERAL  RESERVE  SYSTEM  BSARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Tuesday, 

November  18, 1986. 

The  business  of  the  Board  required 
that  this  meeting  be  held  with  less  than 
one  week's  advance  notice  to  the  public, 
and  no  earlier  announcement  of  the 
meeting  was  practicable. 
place:  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  CONSIDERED:  Federal  Reserve 
Bank  director  matter. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202]  452-3204. 

Dated:  November  18, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26334  Filed  11-18-86;  5:02  pm] 
MLLMQ  COOC  (ZIO-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

November  26, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Botird  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assigiunents,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 


at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  November  IS,  198B. 
Jamas  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26335  Rled  11-18-88;  5«2  pm] 

BILUMQ  CODE  U1S-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 


:  AND  date:  10K»  a.m.,  Monday, 
November  24, 1986. 

The  business  of  the  Board  requires 
that  this  meeting  be  held  with  less  than 
one  week's  advance  notice  to  the  public 
and  no  earlier  announcement  of  the 
meeting  was  practicable. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  nvill  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  amendment  to  Regulation  D 
[Reserve  Requirements  of  Depository 
Institutions]  to  index  the  low  reserve  tranche 
for  transactions  accounts,  the  reserve 
requirements  exemption  amount,  and  the 
reporting  cutoff  level  for  1987. 

Discussion  Agenda 

2.  Consideration  of  proposal  for  public 
comment  regarding  real  estate  activities  of 
bank  holding  companies.  (Proposed  eariier 
for  pubhc  comment;  Docket  No.  R-0537) 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — ^This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  [202]  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


NO 
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Dated:  November  18, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-26373  Filed  11-19-86;  10:54  am] 

BIUJNG  COOC  (210-01-M 


POSTAL  SERVICE 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  section  552b],  hereby  gives  notice 
that  it  intends  to  hold  meetings  at  1:00 
p.m.  on  Monday,  December  1. 1986.  in 
Washington,  DC.  and  at  8:30  a.m.  on 
Tuesday.  December  2. 1986,  in  the 
Benjamin  Franklin  Room.  U.S.  Postal 
Service  Headquarters.  475  L'Enfant 
Plaza.  SW..  Washington.  DC.  As 
indicated  in  the  following  paragraph,  the 
December  1  meeting  is  closed  to  public 
observation.  The  December  2  meeting  is 
open  to  the  public.  The  Board  expects  to 


19  86 


UMI 


discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board. 
David  F.  Harris,  at  (202)  268-4800. 

At  its  meeting  on  November  4. 1986, 
the  Board  voted  in  accordance  with  the 
provisions  of  the  Government  in  the 
Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
December  1. 1986,  to  consider  the  Postal 
Rate  Commission's  Recommended 
Decision  on  Destination-BMC  Parcel 
Post.  (See  51  FR  41044,  November  12, 
1986.)  j 

Agenda 

Monday  Sessiort 

December  1, 1986— IKX)  p.m.  (Closed) 

1.  Consideration  of  Postal  Rate 
Commission's  Recommended  Decision  on 
Destination-BMC  Parcel  Post. 


Tuesday  Session 

December  2, 1986 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

November  3-4, 1986. 

2.  Remarks  of  the  Postmaster  General. 

3.  Officer  Compensation. 

4.  Consideration  of  the  FY  1986  Financial 

Statements. 

5.  Briefing  on  Procurement  Study. 

6.  Postal  Service  Budget  Program. 

7.  FY  87  Borrowing. 

8.  Annual  Comprehensive  Statement  to 

Congress. 

9.  Chief  Postal  Inspector's  Report  on 

Consumer  Protection  (Pub.  L.  98-186). 

10.  Capital  Investments: 

a.  Montgomery,  Alabama,  GMF. 

b.  Gainesville,  Florida,  GMF. 

c.  Small  parcel  sorters. 

11.  Tentative  agenda  for  January  5-6, 1987, 

meeting  in  Washington,  DC. 
David  F.  Harris, 
Secretary. 
[FR  Doc.  86-26351  Filed  11-19-86;  10:20  am) 

BILUNG  CODE  7710-12-M 
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Federal  Register 

Vol.  51,  No.  225 

Friday,  November  21,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
(Hjblished  Rule,  Proposed  Rule,  and 
Notice  documents  and  volumes  of  the 
Code  of  Federal  Regulations.  These 
corrections  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Agency-prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttie 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 

[Docket  No.  601 16-6175] 

Federal  Information  Processing 
Standards  Publication  125;  MUMPS; 
Approval 

Correction 

In  notice  document  86-24860 
beginning  on  page  40056  in  the  issue  of 
Tuesday,  November  4, 1986,  make  the 
following  corrections:  On  page  40057,  in 
the  second  column,  in  the  third  line  of 
paragraph  e.,  insert  "program"  after 
"automatic";  and  in  the  fifth  line,  insert 
"generator"  after  "program". 

BILUNQ  CODE  1SOS-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-140079;  FRL-3100-1] 

Contractor  and  Subcontractor  Access 
to  Confidential  Business  Information 

Correction 

In  notice  document  86-24132 
beginning  on  page  37786  in  the  issue  of 


Friday,  October  24, 1986,  make  the 
following  corrections: 

1.  On  page  37787,  in  the  first  column, 
second  paragraph,  thirteenth  line,  "CFR" 
should  read  "CRC";  and  on  the  same 
page,  second  column,  third  line  from  the 
bottom,  insert  "be"  after  "may". 

BILLMQ  CODE  1SOS-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00233;  FRL-3102-2] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

Correction 

In  notice  docimient  86-24197 
beginning  on  page  37785  in  the  issue  of 
Friday,  October  24, 1986,  make  the 
following  corrections: 

1.  On  page  37785,  in  the  last  line  of  the 
second  column,  after  "Agency's"  insert 
"proposed  regulatory  decision  on 
dinocap." 

2.  On  the  same  page,  the  first  two 
lines  of  the  third  column  should  be 
moved  to  become  the  last  two  lines  of 
column  three. 

3.  On  the  same  page,  in  the  third 
column,  in  the  eighteenth  line  from  the 
bottom,  "Francis"  should  read 
"Frances". 

4.  On  page  37786.  delete  the  first  two 
lines  of  the  first  column. 

MLUNO  CODE  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Sublect  to  CeilHIcatlon.  Morwitel 
Tartrate  Cartridge 

Correction 

In  rule  document  86-25541  appearing 
on  page  41081  in  the  issue  of  lliursday, 
November  13, 1986,  make  the  following 
correction: 

In  the  third  column,  in  the  second  line 
of  the  Authority,  "360(i)"  should  read 
"360b(i)". 

BtLUNG  CODE  ISOS-OI-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CQ03-«&-«1] 

Establishment  of  a  Special  Anchorage 
Area;  Huflson  Rhrer,  Tarrytown,  NY 

Correction 

In  rule  document  86-24796  appearing 
on  page  39857  in  the  issue  of  Monday, 
November  3, 1986,  mfike  the  following 
correction: 

5110.60    [Corrected] 

In  the  third  column,  in  the  fourth  line 
of  paragraph  [p-1),  the  N.  long, 
description  should  read  *73*52'04'  W". 

BILUNG  CODE  1SOS-01-0 
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Part  II 


Department  of 


Bureau  of  Prisons 


28  CFR  Part  544 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Adult  Basic 
Education  (ABE)  Programs;  Interim  Rule 

28  CFR  Part  545 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Financial 
Responsibility  Program;  Proposed  Rule 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  544 

Control,  Custody,  Care,  Treatmmit  and 
Instruction  of  Inmates;  Adutt  Basic 
Education  (ABE)  Programs 

agency:  Bureau  of  Prisons.  Justice. 
ACTION:  Interim  rule. 


•UIHIAHY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  final  rule  on 
adult  basic  education  (ABE)  programs  to 
clarify  an  issue  concerning  the 
promotion  of  an  inmate  above  the  fourth 
grade  level  of  pay  when  that  inmate  has 
been  exempted  from  the  rule's 
mandatory  ABE  educational 
requirements. 

EFFECTIVE  DATE:  November  21. 1986. 
AOORESS:  Office  of  General  Counsel. 
Bureau  of  Prisons,  Room  770.  320 1st 
Street.  NW..  Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT 

Hank  Jacob.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  final 
rule  on  adult  basic  education  (ABE) 
programs.  A  final  rule  on  this  subject 
was  pubUshed  in  the  Federal  Register 
June  10. 1986  (at  51  FR  21114  et  seq.). 
The  present  amendment  is  intended  to 
clarify  the  Bureau's  rule  regarding 
promotions  to  pay  grades  above  the 
fourth  grade  level  for  inmates  exempted 
by  S  544.71(a)  bom  the  mandatory  ABE 
educational  requirements. 

SecUon  544.71(a)  states  that  the  ABE 
provisions  of  the  subpart  on  adult  basic 
education  programs  apply  to  all  inmates 
in  Federal  institutions  except  those 
inmates  for  whom  the  Bureau  believes  it 
is  inappropriate  to  require  placement  in 
a  mandatory  ABE  program.  Six 
exemptions  are  listed.  Section 
544.71(a)(lH3).  exempts  pre-trial 
inmates,  inmates  committed  for  study 
and  observation  under  18  U.S.C.  4205(c), 
and  sentenced  aliens  with  deportation 
detainers.  These  exemptions  were  not 
based  on  the  inmate's  efforts,  but  rather 
on  the  nature  of  the  inmate's 
confinement,  and  the  belief  that  it  was 
not  feasible  to  require  ABE 
participation. 

The  exemptions  in  9  544.71(a)  (4)  and 
(5)  include  inmates  who  during  their 
present  confinement  previously 
completed  the  ABE  program  or  who 
were  already  occupying  a  grade  level  1. 
2.  or  3  UNICOR  or  IPP  work  assignment 


at  the  time  the  increased  academic 
grade  level  requirement  was 
implemented.  Both  of  these  exemptions 
recognized  the  efforts  previously  made 
by  the  affected  inmates,  in  accordance 
with  the  Bureau  policy  then  in  effect. 
The  last  exemption,  S  544.71(a)(6), 
authorizes  Wardens  to  exempt,  for  good 
cause,  other  inmates  from  the  provisions 
of  the  rule. 

Section  544.71(a)  did  not  specifically 
address  the  issue  of  pay  compensation 
above  the  fourth  grade,  and  it  appears 
that  some  institutions  have  interpreted 
paragraphs  (a)  (1)  through  (3)  to  apply  to 
both  the  educational  and  pay 
requirements,  while  other  institutions 
have  interpreted  the  exemption  as 
limited  to  the  education  area.  The 
present  revision  is  intended  to  clarify 
the  Bureau's  policy  by  stating  that  the 
exemptions  listed  in  (a)  (l)  through  (3) 
are  limited  to  the  educational  area, 
while  the  exemptions  listed  in 
paragraph  (a)  (4)  through  (6)  apply  to 
both  the  educational  and  pay 
compensation  area.  For  an  inmate 
exempted  by  (a)  (1)  through  (3)  to  go 
above  the  4th  grade  of  compensation, 
that  inmate  must  voluntarily  enroll  in, 
and  complete  the  ABE  program,  or 
obtain  a  "good  cause"  exemption  fixim 
the  Warden.  Section  544.71(a)(6)  is 
amended  to  reflect  this  intent. 

This  revision  will  not  affect  the 
current  earning  status  of  those  inmates 
within  paragraphs  (a)  (1)  through  (3) 
who  are  already  being  compensated  at 
pay  Grades  1,  2,  or  3.  If  the  inmate 
should  subsequently  lose  this  status, 
that  inmate  would  then  fall  under  the 
provisions  of  thia  rule.  The  rule,  as 
amended,  eliminates  any  preferential 
treatment  based  solely  on  the  nature  of 
the  inmate's  confinement,  while  not 
penalizing  the  efforts  of  other  inmates  or 
those  already  exempted.  Based  on  these 
facts,  plus  the  fact  that  Wardens  are 
authorized  to  exempt  any  inmate  bom 
the  provisions  of  this  rule,  the  Bureau  of 
Prisons  finds  good  cause  under  5  U.S.C. 
553.  to  make  this  amendment  effective 
immediately,  without  notice  of  proposed 
rulemaking,  an  opportunity  for  public 
conunent.  or  a  delay  in  the  effective 
date.  The  Bureau  has  decided,  however, 
to  publish  this  amendment  as  an  interim 
rule  to  determine  if  any  further  revision 
or  clarification  will  be  required.  Public 
comment  received  on  or  before  the 
closing  date  will  be  considered  prior  to 
publication  of  thefmal  amendment. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 


UMI 


Prisons  has  determined  that  EO  12291 
does  not  apply  to  tkis  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director.  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entitites. 

List  of  Subjects  in  ZB  CFR  Part  544 

Education,  Libraries,  Prisoners, 
Recreation. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  28  CFR. 
Chapter  V.  Subchapter  C.  Part  544, 
Subpart  H  is  amended  as  set  forth 
below. 

Dated:  November  17, 1986. 
Nonnan  A.  Carlson. 
Director,  Bureau  of  Prisons. 

SUBCHAPTER  C-INSTITUTION 
MANAGEMENT 

PART  544— EDUCATION 

In  Subchapter  C,  Part  544,  amend 
Subpart  H  to  read  as  follows: 

Subpart  H— Adult  Basic  Education 
(ABE)  Program 

A.  The  authority  citation  for  Part  R44, 
Subpart  H  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001. 4042, 
4081.  4082.  5006-5024,  5039;  28  U.S.C.  509,  510; 
28  CFR  0.95-0.99. 

§  544.71    [Amended] 

B.  In  Part  544,  Subpart  H.  revise 
S  544.71(a)(6)  to  read  as  follows: 

§544.71    Applicability 

(a)  *  *  * 

(6)  Other  inmates  who,  for  good  cause, 
the  Warden  may  determine  are  exempt 
fi^m  the  provisions  of  this  rule.  Inmates 
exempted  under  the  provisions  of 
paragraphs  (a)  (1),  (2),  and  (3)  of  this 
section  ordinarily  may  not  be  promoted 
above  the  fourth  grade  of  compensation 
unless  they  meet  the  B.0  academic 
achievement  level.  The  Warden  may,  for 
good  cause,  exempt  individuals  fi-om 
this  requirement,  and  shall  document 
the  basis  for  the  exemption. 

[FR  Doc.  86-26293  Filed  11-20-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  545 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates,  Financial 
Res|»onsibllity  Program 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 

of  Prisons  is  publishing  a  new  proposed 

rule  on  the  Bureau's  inmate  Hnancial 

responsibility  program.  The  rule 

describes  the  Bureau's  policy  on 

encouraging  inmates  to  satisfy 

legitimate  financial  obligations  by 

providing  inmates  with  the  opportunity 

to  develop  a  financial  plan. 

DATE:  Comments  on  this  rule  must  be 

received  on  or  before  December  22, 

1986. 

ADDRESS:  Office  of  General  Counsel, 

Bureau  of  Prisons,  Room  770,  320 1st 

Street,  NW.,  Washington,  DC  20534. 

Comments  received  will  be  available  for 

examination  by  interested  persons  at 

the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a]  and 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96(q),  notice  is 
hereby  given  that  the  Bureau  of  Prisons 
intends  to  publish  in  the  Federal 
Register  a  new  proposed  rule  on  the 
inmate  financial  responsibility  program. 

The  Bureau's  proposed  rule  on  inmate 
financial  responsibilty  is  intended  to 
encourage  inmates  to  satisfy  legitimate 
financial  obligations.  The  rule  requires 
that  staff  review  an  inmate's  financial 
obligation(s},  ordinarily  during  initial 
classification,  and  develop  a  plan  to 
meet  those  obligation(s)  by  using  the 
inmate's  outside  resources  and/or 
institution  earnings  for  payment. 
Inmates  already  classiHed  at  the  time 
the  rule  is  implemented  would  be 
reviewed,  and  have  a  Hnancial  plan 
developed,  at  their  next  scheduled 
review  at  the  institution.  The  rule 
requires  inmates  to  be  responsible  for 
making  all  payments  required  by  the 
plan.  The  rule  also  requires  that  staff 
consider  the  inmate's  efforts  to  meet 
identified  obligations  as  indicative  of 
the  inmate's  acceptance_pf  financial 
responsibility. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 


purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  signiflcant  impact 
on  a  substantial  number  of  small 
entities. 

interested  persons  may  participate  in 
this  proposed  rule  making  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  770,  320 1st 
Street  NW..  Washington.  D.C.  20534. 
Comments  received  will  be  considered 
before  final  action  is  taken.  The 
proposed  rule  may  be  changed  in  light  of 
the  comments  received.  No  oral  hearings 
are  contemplated. 

List  of  Subjects  in  28  CFR  Part  545 

Prisoners. 

SUBCHAPTER  C— INSTITUTION 
MANAGEMENT 

In  consideration  of  the  the  foregoing, 
it  is  proposed  to  amend  Subchapter  C  of 
28  CFR,  Chapter  V,  by  adding  a  new 
Subpart  B  to  Part  545. 

PART  545— WORK  AND 
COMPENSATION 

Part  545,  Subpprt  B  consisting  of 
-§§  545.10  and  545.11  is  added  to  read  as 
follows: 

Subpart  B— Inmate  Financial  Responsibility 
Program 

Sec. 

545.10  Purpose  and  Scope. 

545.11  Procedures. 

Autliority:  5  U.S.C.  301;  18  U.S.C.  3013.  4001. 
4042.  4081,  4082,  5006-5024.  5039;  28  U.S.C. 
509.  510:  28  CFR  0.95-0.99. 

Subpart  B — Inmate  Hnancial 
Responsibility  Program 

S  545.10    Purpose  and  Scope. 

The  Bureau  of  Prisons  encourages 
each  sentenced  inmate  to  satisfy  his 
legitimate  Hnancial  obligations.  As  part 
of  the  initial  classification  process. 
Bureau  staff  will  provide  the  inmate 
with  the  opportunity  to  develop  a 
financial  plan  for  satisfying  these 
obligations.  At  subsequent  program 
reviews.  Bureau  staff  shall  consider  the 
inmate's  efforts  to  meet  these  financial 
obligations  as  indicative  of  the  inmate's 
acceptance  of  responsibility. 

§545.11    Procedures. 

Unit  staff  shall  meet  with  each  inmate 
with  identified  financial  obligation(s]  to 
develop  a  plan  for  meeting  the 


obligation(s)  by  using  the  inmate's 
outside  resources  and/or  institution 
earnings  for  payment 

(a)  Developing  a  Financial  Plan.  At 
initial  classification,  the  unit  team  will 
review  an  inmate's  financial  obligations. 
All  documentation  should  be 
considered,  including,  but  not  limited  to. 
the  Pre-Sentence  Report  and  the 
Judgment  and  Commitment  Order(s].  A 
financial  plan  shall  be  developed  and 
documented  and  will  include  the 
following  obligations,  in  priority  order: 

(1)  Special  assessments  imposed 
under  18  U.S.C.  3013; 

(2]  Court-ordered  restitution; 

(3)  Fines  and  court  costs; 

[4]  Judgments  in  favor  of  the  United 
States;  and 

(5)  Other  debts  owed  the  federal 
government. 

(b)  Payment.  The  inmate  is 
responsible  for  making  all  payments 
required  by  the  financial  responsibihty 
plan,  and  for  providing  documentation 
to  staff.  Payments  may  be  made  from 
earnings  of  the  inmate  within  the 
institution  and/or  from  outside 
resources.  The  minimal  amount  of 
payment  that  may  be  made  by  a 
participant  will  be  set  by  the  Assistant 
Director,  Correctional  Programs 
Division. 

(cj  Monitoring.  An  inmate's 
participation  in  the  Hnancial 
responsibility  plan  will  be  reviewed 
each  time  staff  assess  the  inmate's 
demonstrated  level  of  responsible 
behavior,  including  when  determining 
security/custody  classiHcation  level, 
eligibility  for  community  activities,  good 
time  status,  housing  assignments,  work 
assignments,  etc.  Progress  on  the 
Hnancial  responsibility  plan  will  be 
reported  to  the  United  States  Parole 
Commission.  An  inmate  who  fails  to 
demonstrate  financial  responsibility 
may  not  secure  a  UNICOR  work 
assignment,  nor  receive  performance 
pay  above  the  maintenance  pay  level. 
An  inmate  already  in  a  UNICOR  work 
assignment  or  receiving  performance 
pay  who  fails  to  make  adequate 
progress  on  the  financial  plan  will  be 
considered  for  removal  from  UNICOR, 
or  reduction  to  the  maintenance  pay 
level  of  performance  pay. 

Dated:  November  17, 1986. 
Norman  A.  Carlson. 
Director,  Bureau  of  Prisons. 
[FR  Doc.  86-26295  Filed  11-20-86;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperattv  State  Raaaarch  Service 

Special  Reaeardi  Grants  Program  for 
Racai  Year  1M7;  Solicitation  of 


Applications  are  invited  for 
competitive  grant  awards  under  the 
^>ecial  Research  Grants  Program  for 
Fiscal  Year  1987. 

The  authority  for  this  program  is 
contained  in  section  2(c)(l]  of  the  Act  of 
August  4, 1965.  Pub.  L  89-106,  as 
amended  (7  U.S.C.  450i(c){l)).  This 
program  is  administered  by  the 
Cooperative  State  Research  Service 
(CSRS)  of  the  U.S.  Department  of 
Agriculhire  (USDA).  Under  this  program, 
and  subject  to  the  availability  of  funds, 
the  Secretary  may  award  grants  for 
periods  not  to  exceed  five  years,  for  the 
support  of  research  projects  to  further 
the  programs  discussed  below. 
Proposals  may  be  submitted  by  any 
land-grant  college  or  university, 
research  foundation  established  by  a 
land-grant  college  or  university.  State 
agricultural  experiment  station,  and  any 
college  or  university  having  a 
demonstrable  capacity  in  food  and 
agricultural  research.  Proposals  from 
scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following:  (a)  The  regidation 
governing  the  Special  Research  Grants 
Program.  7  CFR  Part  3400  (50  FR  5498. 
February  8, 1985),  which  sets  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects;  and  (b) 
the  USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  Part  3015. 

Introduction  to  Program  Description 

Standard  grants  will  be  awarded  to 
support  basic  studies  in  selected  areas 
of:  (1)  Animal  health  research  and  (2) 
aquaculture  research.  Consideration  will 
be  given  to  proposals  that  address 
innovative  as  well  as  fundamental 
approaches  to  the  research  areas 
outiined  below  and  that  are  consistent 
with  the  mission  of  USDA.  The 
following  speciflc  program  areas  and 
guidelines  are  thus  provided  as  a  base 
6x>m  which  proposals  may  be 
developed: 


Program  Area 

1.0   Animal  Health  Research 

CSRS  Contacts: 
Dr.  Dyarl  D.  King:  Telephone:  (202) 

447-6428 
Dr.  Howard  S.  Teague;  Telephone: 

(202)  447-3847 

Funds  will  be  awarded  to  support 
research  seeking  solutions  to  health 
problems  of  livestock  and  poultry  and 
major  aquaculture  species.  A  total  of 
$5,408,340  has  been  appropriated  for  this 
program  area  for  Fiscal  Year  1987.  No 
more  than  $150,000  will  be  awarded  for 
the  support  of  any  one  project  under  the 
program  area.  A  proposal  will  not  be 
evaluated  by  more  than  one  peer  panel 
in  the  Animal  Health  program  area. 

Investigators  and  co-investigators 
who  have  received  Special  Research 
Grant  awards  in  the  Animal  Health 
area  during  the  past  five  years  must 
include  a  brief  summary  of  progress  and 
a  list  of  publications  resulting  from  such 
grants. 

The  overall  objective  of  this  research 
is  to  develop  and/or  refine 
methodologies  for  suppression  of  animal 
losses  due  to  infectious  and 
noninfectious  diseases  and  internal  and 
external  parasites  of  livestock,  poultry 
and  major  aquacultiu'e  species. 

Research  should  be  directed  toward: 
(1)  Basic  studies  to  clarify  high  priority 
infectious  and  noninfectious  diseases 
and  parasites  or  their  interactive  effects 
on  animal  health:  and  (2)  development 
of  practical,  implementable  management 
systems  for  the  producer  to  prevent  or 
alleviate  these  significant  causes  of 
animal  losses.  Interdisciplinary  research 
is  encouraged  on  predisposing  factors  to 
animal  disease  including  the  effects  of 
production  environment.  Research  may 
include  clarification  of  complex  or 
unknown  etiologies  including 
nutritional,  physiological,  genetic,  and 
environmental  interactions; 
development  of  improved  methods  of 
detecting  disease  agents  or  antibodies  in 
animals,  animal  products,  tissues,  etc.; 
clarification  of  disease  pathogenesis; 
determination  of  methods  of  disease 
transmission  including  transmission  by 
embryo  transfer,  artificial  insemination 
and  importation  of  animal  products 
(such  studies  should  mimic  as  closely  as 
possible  the  normal  conditions  of 
collection,  preparation  and  use  of  these 
items);  development  of  improved 
methods  of  immunization  against 
disease  agents  that  will  provide  solid 
and  persistent  protection  without 
compromising  diagnosis;  development  of 
alternative  disease  eradication  methods 
so  as  to  limit  the  use  and  dependence  on 
biotoxic  substances  (such  alternatives 


may  include  biologio  methods,  sterile 
male  techniques,  artificial  pheromones, 
etc.);  development  of  other  disease 
prevention,  control  and  eradication 
technology;  and  evahiation  of  the 
economics  of  disease  and  disease 
prevention  or  control. 

The  specific  conunodity  areas,  and 
their  subcategories  (not  prioritized),  in 
which  projects  will  be  funded  are  listed 
below.  The  commodity  areas  will  be 
funded  in  the  approximate  percentages 
shown.  Utilizing  the  recommendations 
of  the  peer  panels,  the  Administrator  of 
CSRS  will  make  the  final  determination 
on  specific  grants  to  be  awarded. 

1.1  Beef  Cattle  (approximately  41 
percent  of  available  funds) 

(1)  Respiratory  diseases. 

(2)  Reproductive  diseases. 

(3)  Digestive  and  enteric  diseases. 

(4)  Parasitic  diseases. 

(5)  Metabolic  diseases. 

1.2  Dairy  Cattle  (approximately  18 
percent  of  available  funds) 

(1)  Mastitis. 

(2)  Reproductive  diseases. 

(3)  Respiratory  diseases. 

(4)  Digestive  and  enteric  diseases. 

(5)  Metabolic  diseases. 

1.3  Swine  (approximately  18  percent  of 
funds  available) 

(1)  Enteric  diseases. 

(2)  Respiratory  diseases. 

(3)  Reproductive  diseases. 

(4)  Metabolic  and  muscidoskeletal 
diseases. 

(5)  Parasitic  diseases. 

1.4  Poultry  (approximately  13  percent 
of  funds  available) 

(1)  Respiratory  diseases. 

(2)  Metabolic  and  immunologic 
diseases. 

(3)  Enteric  diseases. 

(4)  Skeletal  diseases. 

1.5  Sheep  and  Goats  (approximately  5 
percent  of  available  funds) 

(1)  Musculoskeletal  diseases. 

(2)  Respiratory  diseases. 

(3)  Digestive  and  enteric  diseases. 

(4)  Internal  parasitic  diseases. 

1.6  Horses  (approximately  3  percent 
available  funds) 

(1)  Respiratory  diseases. 

(2)  Digestive  and  enteric  diseases. 

(3)  Reproductive  cKseases. 

(4)  Musculoskeletal  diseases. 

(5)  Parasitic  diseases. 

1. 7  Aquaculture  (approximately  2 
percent  of  available  funds) 

[1]  Infectious  diseases. 


(2]  Parasitic  diseases. 
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Program  Area 

2.0  Aquaculture  Research 

CSRS  Contacts: 

Dr.  Meryl  Broussard;  Telephone:  (202) 
447-6014 

Dr.  Howard  S.  league;  Telephone: 
(202)  447-3847 

A  total  of  $270,180  has  been 
appropriated  for  this  program  area  for 
Fiscal  Year  1987.  No  more  than  $8a000 
will  be  awarded  for  support  of  any  one 
project  under  this  program  area, 
regardless  of  the  amount  requested.  The 
objective  of  this  research  is  to  provide 
and  improve  upon  the  scientiflc  and 
technical  base  needed  by  the 
aquaculture  industry. 

Proposals  focused  on  production  of 
commercially  important  aquaculture 
species  in  the  following  specific  areas  of 
inquiry  will  be  considered: 

2. 1  Improved  Production  Efficiency  in 
Nutrient  Requirements,  Reproduction 
and  Breeding,  and  Disease  and  Parasite 
Control 

2.2  Improved  Water  Quality  for 
Production 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
"Research  Grant  Application  Kit,"  and 
the  Administrative  Provisions  governing 
this  program,  7  CFR  Part  3400  (50  FR 
5498,  February  8. 1985),  may  be  obtained 
by  writing  to  the  following  address  or  by 
calling  the  telephone  number  below: 
Grants  Administrative  Management, 
Attention:  Proposal  Services  Unit,  Office 
of  Grants  and  Program  Systems,  U.S. 
Department  of  Agricultiu^,  Room  005, 
J.S.  Morrill  Building.  15th  and 
Independence  Ave.,  SW.,  Washington, 
DC  20251;  telephone  number  (202)  475- 
5049. 

What  To  Submit 

An  original  and  9  copies  of  each 
proposal  submitted  are  requested.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  peer  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Each  copy  of  the  proposal  must 
include  a  Form  S&E-661,  "Grant 
Application,"  which  is  included  in  the 
"Research  Grant  Application  Kit." 
Proposers  should  note  that  one  copy  of 
this  form,  must  contain  pen  and  ink 


signatures  of  the  Principal 
Inve8tigator(s)  and  the  Authorized 
Organizational  Representatitive. 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  Grant  proposals 
must  be  limited  to  lo  pages  (single- 
spaced)  exclusive  of  required  forms, 
bibliography  and  vitae  of  the  principal 
investigators,  senior  associates  and 
other  professional  personnel. 
Attachment  of  appendices  is 
discouraged  and  should  be  included 
only  if  pertinent  to  the  understanding  of 
the  proposal. 

All  copies  of  a  proposal  must  be 
mailed  in  one  package.  Also,  please  see 
that  each  copy  of  each  proposal  is 
stapled  securely  in  the  upper  left-hand 
comer.  DO  NOT  BIND.  Information 
should  be  typed  on  one  side  of  the  page 
only.  Every  effort  should  be  made  to 
ensure  that  the  proposal  contains  all 
pertinent  information  when  initially 
submitted.  Prior  to  mailing,  compare 
your  proposal  with  the  Application 
Requirements  checklist  contained  in  the 
"Research  Grant  Application  Kit"  and 
instructions  contained  in  the  regulations 
governing  the  Special  Research  Grante 
Program,  7  CFR  Part  3400, 

Applicants  should  not  submit  the 
same  research  proposal  twice  in  the 
same  fiscal  year  to  different  research 
program  area  categories  within  the 
Special  Research  Grants  Program. 
Duplicate  proposals  will  be  returned 
without  review. 

Where  and  When  To  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  by  the  date  set  forth  below 
to:  Grants  Administrative  Management, 
Attention:  Proposal  Services  Unit,  Office 
of  Grants  and  Program  Systems,  U.S. 
Department  of  Agriculture,  Room  005, 
J.S.  Morrill  Building,  15th  and 
Independence  Avenue,  SW., 
Washington,  DC  20251. 

To  be  considered  for  funding  during 
Fiscal  Year  1987,  proposals  must  be 
received  in  the  Grants  Administrative 
Management  office  postmarked  no  later 
than  February  16,  1986  for  both  the 
Animal  Health  Research  and  the 
Aquaculture  Research  program  areas. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  mil  be  destroyed. 


Spedallnstructioiu 

The  Special  Research  Grants  Program 
should  be  indicated  in  Block  7,  and  the 
applicable  program  area  and  commodity 
area  should  be  indicated  in  Block  8  on 
Form  S&E-eei  provided  in  the  Research 
Grant  Application  Kit  Select  one 
program  area  only.  Tlie  number 
assigned  to  the  commodity  area  must 
also  be  cited  in  Block  8.  Example: 
(Animal  Health,  1.5  Sheep  and  Goats). 
The  final  determination  of  the  program 
area  and  commodity  area  will  be  made 
by  agency  staff  members  and/or  the 
appropriate  peer  review  panel.  The  code 
numbers  assigned  to  commodity  areas 
and  specific  areas  of  inquiry  are  listed 
below: 

1.0  Animal  Health  Research  (use 
appropriate  commodity  area  1.1  through 
1.7) 

1.1  Beef  Cattle 

1.2  Dairy  Cattle 

1.3  Swine 

1.4  Poultry 

1.5  Sheep  and  Coats 

1.6  Horses 

1.7  Aquaculture 

2.0  Aquaculture  Research 

2.1  Nutrient  Requirements,  Reproduction 
and  Breeding,  and  Disease  and  Parasite 
Control. 

2.2  Wafer  Quality  for  Production. 

Supplemeotaty  Information 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  final-rule 
related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Docimient  No.  0525-0001. 

The  award  of  any  grants  imder  the 
Special  Research  Grants  Program  during 
FY  1987  is  subject  to  the  availability  of 
funds. 

Done  at  Washington.  DC,  this  17th  day  of 
November  1986. 

John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 

(FR  Doc.  86-26255  Filed  11-20-86;  8:45  am] 
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DEPARTyENT  OF  TRANSPORTATION 

RMeerrtiend  Special  Programs 
AdmhilalraUon 

49  CFR  Parts  171  and  172 

[Deckat  Na  HM-145F.  Amdt  Nos.  171-90, 
172-1M] 

Hazardous  Substances 

aocmcy:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
Acnoic  Final  rule. 

9UMMARV.  This  final  rule  amends  the 
Hazardous  Materials  Regulations  (HMR) 
by  incorporating  into  these  regulations, 
as  hazardous  materials,  substances 
designated  as  hazardous  substances 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA);  Pub.  L  96-510).  This  action  is 
necessary  to  comply  with  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  The  intended  effect  of  this 
action  is  to  enable  carriers  of  hazardous 
materials  to  specifically  identify 
CERCLA  hazardous  substances  and  to 
make  the  required  notification  if  a 
discharge  occurs. 

EFFECTIVE  DATE:  This  regulation  is 
effective  January  1, 1987.  Under  this 
final  rule,  the  exceptions  provided  in  49 
CFR  172.101(j)  will  apply  only  to  a 
hazardous  substance  that  is  subject  to 
an  entry  in  the  49  CFR  17Z101  Table 
prior  to  January  1, 1987,  unless  there  is  a 
difference  in  its  reportable  quantity  as 
specified  in  the  Appendix  adopted 
herein. 

FO«  FUirrHER  INFOKMATIOM  CONTACT: 

Lee  Jackson  (202)  366-4488  or  George 
Cushmac  (202)  366-4545,  Office  of 
Hazardous  Materials  Transportation. 
RSPA.  Washington.  DC  20590.  Questions 
about  hazardous  substance  designations 
or  reportable  quantities  should  be 
directed  to  the  EPA.  Call  the  RCRA/ 
Superfund  hotline  at  (800)  424-9346  or, 
in  Washington,  DC  (202)  382-3000. 
SUPPLEMENTARY  INFORMATION: 
L  Background 

On  October  17, 1986,  the  President 
signed  into  law  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (Pub.  L  99-499),  which  made 
several  important  changes  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  Section  202  of 
Pub.  L  99-499  amended  section  306  of 
CERCLA  to  require  that  the  Secretary 
list  and  regulate  hazardous  substances 
listed  or  designated  under  section 
101(14)  of  CERCLA  as  hazardous 


materials  within  thirty  days  of 
enactment  of  the  Amendments.  RSPA  is 
today  publishing  a  final  rule  under 
Docket  HM-145F  to  fulfill  this 
requirement. 

RSPA  has  been  considering 
incorporating  CERCLA  hazardous 
substances  into  the  Hazardous 
Materials  Regulations  (HMR,  49  CFR 
Parts  171-179)  under  Docket  HM-145E. 
and  published  both  an  advance  notice  of 
proposed  rulemaking  (ANPRM,  49  FR 
35965,  August  8, 1983)  and  a  notice  of 
proposed  rulemaking  (NPRM,  51  FR 
22902,  June  23, 19W)  dealing  with  these 
issues.  The  Superfimd  Amendments  of 
1986  have  overtaken  most  of  the  issues 
presented  in  these  two  notices.  In  this 
final  rule,  RSPA  has  selected  the  most 
practical  method  of  listing  and 
regulating  hazardous  substances  in 
order  to  comply  with  the  statutcwy 
deadline.  A  few  issues  remain,  such  as 
whether  or  not  to  remove  the  hazardoas 
substance  discharge  notification 
requirement  found  at  49  CFR  171.17  from 
the  HMR.  These  issues  will  be  dealt 
with  in  the  future  under  Docket  HM- 
145E.  Issues  raised  in  HM-145E  which 
are  dealt  with  in  this  final  rule  will  not 
be  raised  again  under  Docket  HM-145E. 
Today's  rule  includes  a  list  of  current 
hazardous  substaaces  with  their 
reportable  quantifies  (RQs),  funished  by 
the  U.S.  Environmental  Protection 
Agency  (EPA).  This  list  appears  in  an 
Appendix  to  §  172.101  (Appendix)  which 
replaces  the  CERCLA  List.  In  addition, 
the  rule  contains  amendments  which 
apply  the  HMR  to  these  hazardous 
substances.  It  is  RSPA's  intention  to 
make  changes  from  time  to  time  to  the 
list  of  hazardous  substances  or  their 
RQs  in  the  Appendix  as  adjustments  are 
made  by  EPA. 

The  listing  of  hazardous  substances 
and  application  of  the  HMR  to  them  in 
this  rule  is  being  done  differently  firom 
procedures  which  have  been  required 
until  now.  Formerly,  hazardous 
substances  were  integrated  into  the 
Hazardous  Materials  Table  (Table) 
found  at  49  CFR  172.101.  This  listii^  of 
hazardous  substances  in  the  Table 
contained  the  normal  complement  of 
entries  (i.e.,  proper  shipping  name, 
hazard  class,  identification  number, 
required  labels,  packaging  requirements, 
quantity  limitations  aboard  aircraft,  and 
entries  for  water  shipments),  and  in 
addition,  for  each  hazardous  substance, 
the  notation  "E"  was  placed  in  column  1 
with  an  italicized  "RQ"  notation  in 
column  2  following  the  proper  shipping 
name  which  in  turn  was  followed  by 
two  numbers:  the  reportable  quantity  in 
both  pounds  and  kilograms.  When  a 
hazardous  substance  was  shipped  (and 
by  definition,  at  leest  a  reportable 


quantity  of  the  material  had  to  be 
present  in  the  package),  both  the 
shipping  paper  and  die  package  (unless 
it  was  a  bulk  package  (greater  than  110 
gallons))  had  to  bear  the  notation  "RQ". 
This  was  to  alert  persons  that  a 
reportable  quantity  of  a  hazardous 
substance  was  present,  and,  should  a 
spdl  occur,  require  the  spill  to  be 
reported  to  the  National  Response 
Center  (NRC). 

bi  this  final  rule,  RSPA  is  not 
integrating  hazardous  substances  into 
the  Table,  but  is  placing  them  in  a 
separate  list,  along  with  the  reportable 
qaantity  for  each  substance,  in  the 
Appendix.  In  fact,  this  rule  removes  the 
special  m)tation8  ("E"  in  column  1  and 
"RQ"  and  quantities  in  column  2)  for 
hazardous  substances  presently  in  the 
Table.  Where  the  hazard  class  for  the 
hazardous  substance  is  "ORM-E" 
(Other  Regulated  Material,  category  E), 
which  means  that  that  material  does  not 
meet  any  DOT  hazard  class  definition 
except  ORM-E,  and  is  regulated  only 
because  it  is  a  hazardous  substance,  the 
entire  entry  is  removed  from  the  Table. 
All  specified  hazardous  substances 
listed  and  regulated  under  the  HMTA 
are  now  found  in  the  separate  list  in  the 
Appendix.  The  only  generic  hazardous 
substance  entry  now  present  in  the 
Table  is  "Hazardous  substance,  liquid  or 
solid,  n.o.s."  The  hazard  class  is  ORM-E 
and  the  identification  (ID)  number  is 
NA918a.  One  other  ORM-E  entry 
remains  in  the  table,  i.e.,  "Hazardous 
waste,  liquid  or  solid,  n.o.s.";  ID  number 
NA  9189.  Materials  which  are 
designated  hazardous  substances  and 
which  satisfy  a  DOT  hazard  class  other 
than  ORM-E  will  be  listed  in  both  the 
Table  and  the  Appendix,  but  the  special 
notations  no  longer  appear  in  the  Table. 
This  rule  also  removes  the  "CERCLA 
Liat"  that  appears  after  the  Table  and 
replaces  that  fist  with  the  Appendix. 

RSPA  has  chosen  this  approach 
because  of  the  great  difficulty  RSPA  has 
with  classing  these  materials.  In  order  to 
place  them  in  the  Table,  RSPA  must 
determine  their  proper  hazard  class, 
using  the  hazard  class  definitions  found 
in  &e  HMR.  RSPA  has  not  been  able  to 
do  this  in  a  timely  fashion  due  to  the 
inherent  differences  in  the  technical  and 
programmatic  approach  to  these 
materials  taken  by  RSPA  and  EPA  on 
whose  initial  determinations  RSPA 
relies. 

EPA  adjusted  the  reportable 
quantities  of  a  number  of  hazardous 
st^tances  in  a  final  rule  published  on . 
April  4. 1965  (50  FR  13456).  Following 
this  rule.  RSPA  published  the  notice  of 
proposed  rulemaking  (NPRM)  under 
Dodiet  HM-145E.  In  the  NPRM,  RSPA 
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proposed  to  integrate  approximately  200 
of  these  hazardous  substances  into  the 
Table.  Although  RSPA  has  information 
from  EPA  on  tfie  physical,  chemical,  and 
toxicological  properties  of  those 
materials,  this  NPRM  was  not  published 
until  June  23, 1986.  This  was  due  to  the 
difficulty  in  determining  the  proper 
hazard  class  for  the  materials  because 
they  were  either  not  suited  to  the 
established  process  for  hazardous 
materials  classification  or  because  many 
of  them  were  relatively  obscure 
materials.  In  some  cases  DOT  was  not 
even  able  to  establish  the  physical  state 
(solid,  liquid,  or  gas)  for  the  materials 
designated  by  EPA.  Given  the  size  of 
this  problem  and  the  short  time 
available  to  issue  regulations  in 
accordance  with  Pub.  L.  99-499, 
RSPA  has  decided  to  abandon  this 
approach  and  let  shippers,  who  should 
know  the  properties  of  their  materials, 
determine  their  proper  shipping  names, 
hazard  classes,  and  the  correct 
identification  numbers.  To  do  this,  a 
shipper  has  the  Table  with  its  specific 
and  generic  entries,  the  hazard  class 
definitions  contained  in  Part  173,  and 
the  list  of  hazardous  substances, 
including  their  RQ's,  as  designated  by 
EPA  in  the  Appendix.  Under  the  HMR  it 
has  always  been  the  responsibility  of 
the  shipper  to  class  each  material  for 
shipment  (except  for  explosives  which 
require  prior  laboratory  testing),  and 
that  responsibility  remains  in  this  final 
rule. 

RSPA  is  aware  that  this  approach  will 
create  some  inconsistencies  in  the 
appUcation  of  the  regulations.  For 
example,  asbestos  is  presently  regulated 
as  an  ORM-C,  but  the  regulations  only 
apply  to  asbestos  that  has  commercial 
value,  not  waste  asbestos.  Hie 
packaging  for  commercial  asbestos  is 
specified  at  S  173.1090.  However, 
asbestos  is  on  the  EPA  Ust  of  hazardous 
substances  at  a  reportable  quantity  of 
one  pound,  and  this  appHes  to  all 
asbestos,  commercial  and  waste, 
provided  it  is  in  a  friable  (loose)  form. 
Tlierefore,  under  this  rule  commercial 
asbestos  is  regulated  as  an  ORM-<C. 
with  packaging  specified  at  B  173.1090, 
and  waste  asbestos  is  regulated  as  an 
ORM-E,  with  packaging  specified  at 
S  173.1300.  This  inconsistency  occurs 
because  of  the  statutory  mandate  in  the 
Superfund  Amendments  to  regulate  all 
hazardous  substances.  RSPA  will 
undertake  regulatory  action  in  the  near 
future  to  correct  this  and  other 
inconsistencies.  Because  the 
determination  of  the  appropriate  degree 
of  regulation  is  discretionary,  unlike 
today's  action  which  is  based  on  a 
statutory  mandate,  the  future 


rulemaking  will  provide  for  notice  and 
comment.  Interested  persons  should 
withhold  their  comments  until  that 
notice  is  published. 

Other  than  the  expanded  list  of 
hazardous  substances  and  the 
relocation  of  hazardous  substances  from 
the  table  to  the  Appendix,  the  regulatory 
requirements  remain  essentially  the 
same.  The  shipper  will  have  to 
determine  the  hazard  class  and  proper 
shipping  name  for  the  material  and  the 
authorized  packaging  for  the  material 
using  the  Table  and  the  packing 
authorizations  contained  in  Part  173. 
When  a  hazardous  substance  is  present 
in  a  shipment  (i.e.,  there  is  a  reportable 
quantity  or  more  of  the  designated 
material  in  the  package),  the  shipping 
paper  entry  must  contain  the  notation 
"RQ".  lliis  requirement  is  unchanged. 
When  the  proper  shipping  name  does 
not  contain  the  name  of  the  constituents 
which  make  the  material  a  hazardous 
substance,  that  information  must  be 
added  in  association  with  the  basic 
description.  This  requirement  is  also 
unchanged.  In  the  case  of  waste 
streams.  RSPA  is  requiring  the  use  of  the 
EPA  waste  number  instead  of  the  entire 
narrative  waste  stream  description.  The 
EPA  waste  number  for  the  waste  stream 
must  be  entered  in  association  wiQi  the 
proper  shipping  name.  In  the  case  of  a 
hazardous  substance  which  satisfies  one 
of  the  EPA  "ICRE"  hazardous  waste 
characteristics  of  ignitibiUty,  corrosivity, 
reactivity,  or  extraction  procedure 
toxicity  (EP  toxicity),  the  requirement 
for  additional  information  must  be 
satisfied  by  using  the  letters,  "EPA" 
followed  by  the  word  "ignitibility",  or 
"corrosivity",  or  "reactivity",  or  "EP 
toxicity",  as  appropriate,  in  association 
with  the  basic  description. 

Procedures  for  marking  non-bulk 
packagings  (those  of  110  gallons  or  less) 
also  remain  essentially  the  same.  The 
"RQ"  notation  is  required  when  a 
hazardous  substance  is  present  and  if 
the  proper  shipping  name  does  not 
include  the  constituent  or  constituents 
which  make  the  material  a  hazardous 
substance,  that  information  must  be 
added  in  association  with  the  proper 
shipping  name.  As  is  the  case  with 
shipping  papers,  when  the  hazardous 
substance  is  a  waste  stream  or  a  waste 
material  exhibiting  an  EPA  "ICRE" 
characteristic  the  additional  identifying 
information  required  in  the  marking  in 
association  with  the  proper  shipping 
name  must  be  the  waste  stream  number 
or,  for  the  ICRE  materials,  the  letters 
"EPA"  and  the  word  "ignitibility",  or 
"corrosivity",  or  "reactivity",  or  "EP 
toxicity"  as  appropriate. 


The  regulatory  action  in  this  final  rule 
is  mandated  by  statute,  and,  for  this 
reason,  with  one  exception,  RSPA  is  not 
affording  persons  affected  by  this  rule 
the  relief  afforded  by  §  172.101(j)  which 
allows  up  to  one  year  after  a  change  in 
the  Table  to  use  up  stocks  of  preprinted 
shipping  papers  and  to  ship  packages 
that  were  marked  prior  to  the  change. 
The  exception  is  that  RSPA  is  allowing 
preprinted  shipping  papers  to  be  used 
and  previously  marked  packages  of 
hazardous  substances  to  be  transported 
if  prepared  in  conformance  with  the 
requirements  for  hazardous  substances 
prior  to  January  1, 1987.  For  example, 
shipping  papers  for  a  hazardous 
substance  which  read:  "RQ,  Adipic  acid, 
ORM-E,  NA907r'.  may  be  used  until 
exhausted  or  until  January  1, 1988, 
whichever  comes  first.  After  exhaustion 
or  one  year,  such  a  shipment  would 
have  to  be  described  as:  "RQ, 
Hazardous  substance,  soUd,  n.o.s., 
ORM-E.  NA9188.  (adipic  acid)".  This 
also  applies  to  marked  packages. 
However,  if  the  reportable  quantity  for 
the  material  has  changed  and  the 
shipping  paper  entry  or  package 
marking  does  not  reflect  the  reportable 
quantity  as  it  appears  in  the  Appendix 
in  this  rule,  the  shipment  does  not 
qualify  for  the  exception  in  §  172.101()) 
and  must  comply  with  the  new 
requirements  after  January  1, 1987. 

n.  Review  by  SectioDS 

Section  171.8.  The  definition  of  a 
hazardous  material  is  revised  to 
specifically  include  hazardous 
substances.  The  definition  of  a 
hazardous  substance  is  revised  to 
reference  a  new  Appendix  to  S  172.101 
which  follows  the  Hazardous  Materials 
Table  (Table)  at  9  172.101.  This 
Appendix  replaces  the  CERCLA  List 
currently  shown  and  contains  all 
hazardous  substances  and  their 
reportable  quantities.  Reference  to 
petroleum  products  has  been  removed 
from  the  hazardous  substance  definition 
since  the  determination  of  what 
materials  should  be  designated  as 
hazardous  substances  rests  with  EPA. 
Reference  to  "or  in  one  transport  vehicle 
if  not  packaged"  has  been  removed 
since  RSPA  considers  vehicles  to  be 
packagings  when  they  are  the  primary 
means  of  containment  (i.e..  are  used  to 
transport  materials  in  bulk). 

Section  171.11.  The  wording  of  (d)(l)(i) 
of  this  section  is  amended  to  require  the 
display  of  the  waste  stream  number  or 
"EPA"  and  the  applicable  ICRE 
characteristic  on  shipping  papers. 

Section  171.12a.  The  wording  of 
(a)(3](i]  of  this  section  is  amended  to 
require  the  display  of  the  waste  stream 
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nnmbei  or  "EPA"  and  the  applicable 
ICRE  cksracteristic  on  shipping  papers. 

SwAmi  17Z101.  Preamble.  Paragraph 
(b)  is  revised  to  eKiBiaate  all  references 
to  the  letter  "E"  in  the  Table. 
Subparagrt^h  Cc)(9)  is  revised  to  remove 
reference  to  "E"  and  "reportable 
quantity^  and  to  add  provisions  for 
selecting  proper  shipping  names  for 
hazardoos  substances. 

Section  172.101,  Hazardous  Materials 
Table.  The  Table  is  revised  by  removing 
the  letter  '"F*  from  Cohmm  1  of  the  Title 
heading  and  aft  plBcevwftere  it  appears 
in  Colomn  1  of  the  Table.  All  RQ 
designations  and  quantities  are  removed 
from  the  descriptions  in  Column  2  of  the 
Table  (for  example,  "(RQ-100O/454n. 
The  Table  is  revised  by  removing  all 
entries  for  hazardoas  substances  which 
only  meet  the  definition  of  the  ORM-B 
hazard  class,  with  the  exception  of  the 
generic  entry  "Hazardous  substance, 
hquid  or  solid,  n.o.s.".  This  includes 
removing  the  following  five  entries  with 
"See "references  to  certain  hazardous 
substances  classed  as  CWM-E: 

(1)2.4-D  eater.  Stee  2,4- 
Dichlorophenoxyacetic  acid  esten 

(2)EDTA.S«p 
EthylenedJaminetetraacetic  acid; 

(3)  PCB.  See  Pblychlorinated 
biphenyls; 

(4)  2.4^T  amine,  ester,  or  salt.  See 
2,4,S-Trichlorophenoxyacetic  acid, 
amine,  ester,  or  salt; 

(5)  2,4,5-TP  ester.  See  2.4.5- 
Trichlorophenoxypropionic  acid  ester. 

The  entry  "Hazardous  waste,  liquid  or 
solid,  n.o.s."  remains  in  the  Table  uid 
continues  to  bear  the  ORM~E  hazard 
class  designation.  Hazardous 
substances  SMeting  only  the  DOT 
hazard  das«  definition  for  ORM-E 
appear  in  the  new  Appendix  to 
9  172.101.  abmg  widi  all  of  die  other 
CERCLA  hazardous  substances.  Certain 
hazardous  substances  which  satisfy  the 
definition  of  a  DOT  hazard  class  other 
than  ORM-E  remain  in  the  Table  and 
also  appear  in  the  new  Appendix. 
However.  Uie  "E "  symbol.  "RQ".  wA 
quantities  no  longer  appear  in  the  Table 
for  these  materials. 

Section  17Ziai.  Appendix.  The 
CERCLA  List  is  removed  and  replaced 
by  an  Appendix  entitled  "List  of 
Hazardous  Substances  and  Reix>rtable 
Quantities."  The  a^iendix  lists  Uiose 
materials  which  are  hazardous 
substances  as  Usted  or  designated  under 
Section  Kn(14)  of  CERCLA. 

Section  171.102.  Paragrap^i  (e)  of  this 
section  is  amended  to  require  display  of 
the  waste  stream  number  or  "EPA"  and 
the  applicable  ICRE  characteristic  on 
shipping  papers. 

Section  17Z203.  Paragraph  (c)  is 
amended  to  reference  the  new  Appendix 


of  hazardous  substances  which  foUows 
the  TaUe  and  to  require  that  hazardous 
substance  constitueats  be  shown  in 
parentheses  in  assocation  with  the  basic 
description,  if  the  proper  shipping  name 
does  not  identify  die  hazardous 
substance  constitueats  as  shown  in 
Appendix  A  to  }  ITilOl.  A  new 
sentence  is  added  to  this  section  to 
require  that  a  waste  stream  number  or 
"EPA"  and  die  applfeable  ICRE 
characteristic  be  shown,  instead  of  the 
name  of  the  constituent  from  d»e 
Appendix,  in  parentheses  on  the 
shipping  paper  in  association  with  the 
basic  description  for  those  waste 
materials  which  are  either  waste 
streams  or  exhibit  as  ICRE 
characteristic. 

Section  172.324.  Paragraph  (a)  is 
revised  to  reqidre  the  name  of  a 
hazardous  substanct  ccmstitaent  to  be 
shown  as  a  package  marking,  if  the 
proper  shipping  same  does  not  identify 
the  hazardous  substance  coastibieBt.  as 
shown  in  the  Appendix  to  9  172.un. 
Paragraph  (b)  a  revised  to  require  that 
all  packages  of  110  gpllons  or  less  that 
contain  waste  streaos  or  waste 
exhibiting  ICRE  chasacteristics,  be 
marked  in  associatiaa  with  the  proper 
shipping  name  with  the  waste  stream 
number  or  "EPA"  and  the  amuropriate 
ICRE  characteristic  in  parentheses. 
Existing  paragraph  (b)  is  redesignated 
as  paragraph  (c). 

IIL  Administrativa  Nbtices 

1.  Because  the  amendments  adopted 
herein  are  mandated  by  the  Super^d 
Amendments  and  Reauthorization  Act 
of  1986  (Pub.  L  99-499,  October  17. 
1986),  and  are  to  be  adopted  within  30 
days  of  enactment,  I  find  under  5  U.S.C 
553,  that  notice  and  public  procedure  are 
contrary  to  the  public  interest  In 
addition,  due  to  the  Bmited  time 
available  to  prepare  this  Hnal  role,  no 
determinations  have- been  made  under 
the  Regulatory  FlexiMity  Act  (5  U.S.C. 
601,  et  seq.). 

2.  Under  Uie  terms  of  "DOT 
Regulatory  Policies  aid  Procedures"  (44 
FR  11034.  February  25. 1979),  I  have 
determined  that  this  rulemaking  is  an 
emergency  rulemakiag  because  it  is 
governed  by  a  short-tetm  statotory 
deadline,  therefore,  ao  determinatioB  is 
made  as  to  whether  It  is  "significant". 

3. 1  certify  that  this  rulemaking  does 
not  require  an  enviroranental  impact 
statement  under  the  National 
Environmental  Policy  Act  (48  U.S.C 
4321.  et  seq.). 

Although  the  provisions  of  Pub.  L.  90- 
499  provide  insufficient  time  for  RSPA  to 
perform  required  analyses  and  make 
required  findings  under  the  statutory, 
regulatory,  and  executive  authorities 


ntrted  above,  the  ageaigp  ia  aware  that  a 
rulemakiag  of  such  t»ead  and 
immediate  applicability  aiay  {voduce 
significant  io^Mcts  on  industry 
segments,  a  substantial  aiunbo'  of  which 
may  be  amaU  enterprise*.  In  order  to 
comply  with  the  mandate  of  Pnb.  L  99- 
499,  RSPA  has  chosen  a  regulatory 
approach  which  both  complies  with  the 
purpose  of  the  Confess  and  presents 
the  least  possible  disruplioD  to  the 
regulatory  scheme  of  the  HKflL 

Because  R^A's  role  Jm  regulating 
hazardous  substances  iscUrectly  tied  to 
EPA's  oi^oing  hazankni>  sabstances 
responsibility,  primarily  dnoi^  the 
agency's  detezminatian  of  lefwrtable 
quantities,  there  will  be  a  mechanism  for 
RSPA's  oversi^  of  the  ftraaqxirtation 
impacts  of  these  ameadnents  as  die 
agency  conducts  nlemaking  to  provide 
concordance  with  EPA  reqairements.  As 
the  need  for  adjoatnMBti  to  these 
amendments  is  demoaattated.  RSPA  will 
modify  the  reqniremcnts  to  the  ectent 
consistent  with  the  intent  of  Congress 
expressed  in  Pub.  L  J 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Definitions. 


49  CFR  Part  172 

Hazardous  aiaterials  tran^xKtation, 
Hazardous  substances^ 

In  consideration  of  the  foregoing  Parts 
171  and  172  of  Title  49.  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  171— GENEKAL  MFOHMATION^ 
REGULATmiS,  iMD  D8F1I»FI0NS 

1.  The  authority  citatiaR  for  Part  171  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  1802.  S809. 1864.  and 
1800;  Pub.  L  99-490;  and  48  €nt  Part  I.  mAen 
otherwise  noted. 

2.  In  §  171.8.  the  dpfinitions  for 
"Hazardous  material"  and  "Hazardous 
substances"  are  revised  to  read  as 
follows: 

S171J    Definitions  and  alAireviMlons. 


"Hazardous  material"  means  a 
substance  or  aiaterial,  including  a 
hazardous  substanca,  which  has  been 
determined  by  the  Secretary  of 
Transportaticm  to  be  capable  of  posng 
an  unreasonable  risk  to  Itealth,  safety, 
and  property  when  traa^orted  in 
commerce,  and  which  has  been  so 
designated. 

"Hazardous  substance  for  the 
purposes  of  this  subchapter,  i 
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material,  including  its  mixtures  and 
solutions,  that — 

(1)  Is  listed  in  the  Appendix  to 
S  172.101  of  this  subchapter; 

(2)  Is  in  a  quantity,  in  one  padcage, 
which  equals  or  exceeds  the  reportable 
quantity  (RQ)  listed  in  the  Appendix  to 
S  172.101  of  this  subchapter  and 

(3)  When  in  a  mixture  or  solution,  is  in 
a  concentration  by  weight  which  equals 
or  exceeds  the  concentration 
corresponding  to  the  RQ  of  the  material, 
as  shown  in  the  following  table: 


RQ  poundi  (Uognim) 

ConeMMkmiiy 

PsrCOTl 

PPM 

5000(2270) .    .. 

1000(454)..- - _ 

100(45/4)    _._ 

to 

2 

0.2 
aQ2 

osxa 

10QAX) 
2M» 

aoo 

20 

10M54)         _        

1  (0.454).      

3.  In  5  171.11  paragraph  (d)(l)(i)  is 
revised  to  read  as  ft^ws: 

§171.11    Um  of  ICAO  Technical 

Instructions. 

»        *        •        ♦        * 

(d)  *  •  * 

(1)  •  *  ' 

(i)  The  name  of  the  hazardous 
substance  shall  be  entered  on  shipping 
papers  in  parentheses  in  association 
with  the  basic  description,  and  in 
association  with  the  pioper  shipping 
name  required  to  be  mariced  on  the 
package,  unless  the  proper  "^''pping 
name  required  by  the  ICAO  Technical 
Instructions  already  includes  the  name 
of  the  hazardous  substance.  For  waste 
streams  or  for  wastes  which  exhibit  an 
EPA  characteristic  of  ignitibility, 
corrosivity.  reactivity,  or  EP  toxicity,  die 
basic  description  shall  be  followed  by 
the  waste  stream  number  in  parentheses 
or  by  the  letters  "EPA"  and  the  word 
"ignitibility"  or  "corrosivity"  w 
"reactivity",  or  "EP  toxicity",  in 
parentheses,  as  appropriate;  and 

4.  In  1 171.123.  paragraph  (aK3}(i)  is 
revised  to  read  as  follows: 

S  171.12a    Canadian  sMpnwnts  and 

padcagins*. 

*        *        •        « 

(a)  •  •  • 

(3)*  •  • 

(i)  The  name  of  the  hazardous 
substance  shall  be  entered  on  shipping 
papers  and  in  association  with  the 
proper  shipping  name  required  to  be 
marked  on  the  package,  in  parentheses, 
unless  the  proper  ^pping  name 
required  by  the  TDG  r^ulations  already 
includes  the  name  of  the  hazardous 
substance.  For  waste  streams  or  for 
wastes  which  exhibit  an  EPA 
characteristic  of  ignitibility,  corrosivity. 


reactivity,  or  EP  toxicity,  die  basic 
description  shall  be  followed  by  the 
waste  stream  number  in  parendieses  or 
by  die  letters  "EPA"  and  Uie  word 
"ignitibility"  or  "ouranvity"  or 
"reactivity",  or  "EP  toxicity",  in 
parentheses,  as  appropriate;  and 


PART  172-HAZARD0U8  yATERIALS 
TABLE  ANO  HAZARDOUS  MATERIALS 
COMMUNICATIONS  REGULATIONS 

5.  The  authority  citation  for  Part  172  is 
revised  to  read  as  follows: 

AnOority:  «9  U.S.C  1«13, 1804. 1805.  and 
1808:  Pub.  L.  99-499:  and  40  CFR  Part  1.  unless 
otherwise  noted. 

e.  In  S  172,101,  paragraphs  (b)  and 
(c)(9)  are  revised  to  read  as  follows: 


S17Z101    PuipoMand 
nwlwiais  tabte. 


of  hazardous 


(b)  Column  1  contains  the  three 
symbols  as  appropriate:  IHus  {+)  and 
the  letters  "A"  and  "W". 

(1)  The  phu  (+)  fixes  the  proper 
shippmg  name  and  the  hazard  class  for 
that  entry  without  regard  to  whether  the 
material  meets  the  definition  of  that 
class.  An  alternate  proper  ahin>ing 
name  and  hazard  ciiass  may  be 
authorized  by  the  Diiector.  Office  of 
Hazardous  Materials  TranspOTtation. 
RSPA. 

(2)  A  fetter  "A"  restricU  die 
application  of  dils  subchapter  to 
materials  offered  or  intended  for 
transportation  by  aircraft,  unless  the 
material  is  a  hazardous  substance  or  a 
hazardous  waste. 

(3)  The  letter  "W"  restricta  die 
application  of  this  sikicfaapter  to 
materials  offered  or  intended  for 
transportation  by  vessel,  unless  the 
material  is  a  hazardous  substance  or  a 
hazardous  waste. 

(c)  •  *  • 

(9)  Hazardous  substance.  The 
Appendix  to  this  section  lists  materials 
which  are  listed  or  designated  as 
hazardous  substances  under  section 
101(14)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  Proper  shipping  names  for 
hazardous  substances  (See  Appendix 
and  f  171.6  of  this  subchapter)  shall  be 
determined  as  follows: 

(i)  If  the  hazardous  substance  appears 
in  the  table  by  technical  name,  then  the 
technical  name  is  the  proper  shipping 
name. 

(ii)  If  the  hazardous  substance  does 
not  appear  in  the  table  and  is  not  a 
forbidden  material  (See  §S  173.21. 
173.51. 183.66,  and  173.114a  of  diis 
subchapter],  then  an  appropriate  generic 


shipping  name  must  be  selected 
corresponding  to  the  hazard  dass  of  the 
material  aM  detomined  by  the  H^finiwg 
criteria  of  this  sobchapter  and  the 
hazard  precedence  prescribed  in  i  173.2 
of  this  subchapter.  For  example,  a 
hazardous  substance  which  meets  the 
definition  of  a  flammable  liquid  might  be 
described  as  "Flammable  liquid,  n.o.s." 
or  other  appropriate  shipping  name 
corresponding  to  the  flammable  liquid 
hazard  class. 
•        •        *        •        • 

7.  In  S  172.101.  die  Hazardous 
Materials  Table  is  amended  as  followr 

a.  **E/"  is  removed  from  the  heading 
of  Colium  1; 

b.  Hie  symbol  "E"  is  removed  from 
Column  1; 

c.  All  reportable  quantity  (RQ) 
designations  and  quantities  are  removed 
from  the  descriptions  in  Ctriumn  2  (e.g.. 
lRQ-1000/454jr: 

d.  The  phrase  "^theae  materials  may 
contain  various  hazardous  substances 
for  which  the  appropriate  RQ  apph'esj" 
is  removed  from  the  Colomn  2  entry  for 
"Motor  fuel  antiknock  compound"; 

e.  All  entries  in  the  table  that  are 
classed  "ORM-E"  as  shown  in  Column  3 
are  removed  from  the  table,  except  for 
die  following  two  generic  entries: 
"Hazardous  substance,  liquid  or  solid, 
n.o.s."  and  "Hazardous  waste,  tiquid  or 
solid.  n.o.s".  and 

f.  The  foIlo«ving  five  "See "references 
to  certain  materials  classed  ORM-E  are 
removed  from  the  table: 

(a)  "2,4-D  ester.  See  2,4- 
Dichlorophenoxyacetic  acid  ester"; 

(b)  "EDTA.  See 
Ethylenediaminetetraac^ic  acid": 

(c)  "PCB.  See  Polychlorinated 
biphenyls"; 

(d)  "2,4,5-T  amine,  ester,  or  salt.  See 
2,4,5-Trichlorophenoxyacetic  acid, 
amine,  ester,  or  salt";  and 

(e)  "2.4.5-TP  ester.  See  2,4,5- 
Trichlorophenoxypropionic  add  ester". 

6.  The  CERCLA  Ust  which  follows  die 
Table  is  removed  and  an  Appendix  to 
i  172.101  is  added  to  read  as  follows:  ■ — ^ 

Appendix  to  S  172.101— list  of 
Hazardous  Substances  and  Reportable 
Quantities 

1.  This  Appendix  iista  materials  and  Aeir 
corresponding  reportable  quantities  (RQs) 
which  are  listed  or  designated  aa  "liazardous 
substances"  under  section  101(14]  of  the 
Comprehensive  Environmental  Response, 
Compensatioa,  and  Liability  Act  (CERCLA; 
Pub.  L  96-510].  A  material  in  this  list  is 
regulated  as  a  hazardotis  material  under  this 
subchapter  if  it  meets  the  definition  of  a 
hazardous  substance  in  S  171.8  of  this 
subchapter. 

2.  Cohmin  1  of  the  list  entitled  "Hazardous 
substances",  contains  the  names  of 
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hazardous  substances.  Elements  and 
compounds  are  listed  first,  in  alphabetical 
sequence.  Following  the  listing  of  elements 
and  compounds  is  a  listing  of  waste  streams 
and  their  corresponding  "F  numbers".  They 
arc  listed  in  numerical  sequence  by  "F 
number".  Column  2  of  the  list,  entitled 
"Synonyms",  contains  the  names  of 
synonyms  for  certain  of  the  elements  and 


are  listed  for  waste  streams.  Synonyms  are 
useful  in  identifying  hazardous  substances 
and  in  selecting  proper  shipping  names. 
Column  3  of  the  list,  entitled  "Reportable 
quantity  (RQ]".  contains  the  reportable 
quantity  (RQ),  in  pounds  and  kilograms,  for 
each  hazardous  substance  listed  in  Column  1. 

3.  The  procedure  for  selecting  a  proper 
compounds  listed  in  Column  1.  No  synonyms 


shipping  name  for  a  hazardous  substance  is 
set  forth  in  {  172.101(c)(9). 

4.  A  series  of  notes  is  used  throughout  he 
list  to  provide  additional  information 
concerning  certain  hazardous  materials. 
These  notes  are  explained  at  the  end  of  the 
list. 

BILLING  CODE  49ia-<0-M 


List  of  Hazardous  Substances  and  Reportable  Quantities 


Hazardous  Substance 


Acanaphthan* 

Aoanaphlhylana 

AcawiWiyda  * 

AMUfcWimla.  chloro- 

AcaMdahyda.  Iiichloro- _.. 

Acwanwle.  N-(an»noir»OKome«iy1)- "_ 

Acalamida.  KM^-athoicyphenyl)- 

AcattmidB,  N-(luorw>-2-yl- 

Aeatamide,  2-fluoro. 

Aeefc  acid  • 

Acafc  acid,  elhyl  astar 

Acafc  add.  fluoro-,  todum  salt 

Aceltc  add.  iMd  Ml 

Aca*:  acid.  thaKund)  salt 

Acalic  anhydride  • 

Acatmidfc  acid.  N-[(memyk»t)amoyi)oi<yitlii(Hiwmyl  estw 

Acalooe  * 

AeatoOB  cyanohydrin  ' 

Acatanilrile  " 

SHalpha-AcetonylbenzylM-liydroxycoumann  and  salts... 

Acatophanona. 

2-Acatylaininofluorene 

Aeatyl  ttromide  * _    

Acetyl  chloride  ' 

1-Acatyi-2-thiourea._ 

Acrolein  • _   

Acrytannide _ ~'~.. 

Acrylic  acid  • _ "  "' ~ 

Acrykmilrite  ' 

Adipicacid " 

Alanine,  3-(p^)ts<2K*ilorDelhy1)aiTiino)ph«ii^.L-. 

Aktcarti _ 


AkMn' 


ARyli 

A»yl  chloride  • 

Afcjminum  phosphide  • 

Aluminum  sulfate  '..._ _., 

2-Amino-l -methyl  benzef>e 

♦-Amino- 1 -methyl  benzene 

5-<Amino(nethyl)-3HSoxazolol .. 

4-Aminopyndina 

Amitrote 


Ammonium  acauta 

Ammonium  iMnzoate 

Ammonium  bicarbonate 

Ammonium  bichromate 

Ammonium  bHkjoride  • 

Ammonium  bisuHHa  '  _ 

Ammonium  carbamate  * 

Ammonium  cartxmate  • 

Ammonium  chkjride 

Ammonium  chromaie 

Ammonium  dtrala.  dbasic.. 
Ammonium  dictvomata  @ .. 

Ammonium  fluoliorate  ' 

Ammonium  Duoride  * 

Ammonium  hydronda  * 

Ammonium  oxalala  * 

Ammonium  picrate  * 

Ammonium  siKconuoride  ' .. 

Ammonium  suHamale 

AmiBonium  sulfide  * 

Ammoriium  suMts 

Ammonium  tartrate 

Ammonium  Ihiocyanata 

Ammonium  ttiioeuNale 

Ammonium  vanadate 

Amyl  acetate  * _.. 

•o-Amy)  acetate .... 

sec-Afnyl  acetate ... 

lart-Amyl  acetate.... 

Aniline  " _, 

Anthracene 


Synonyms 


Ethan^l 

Chloroacelatdehyde 

Chloral 

1  -Acatyt-Z-ttnourea 

Ptienacetin 

2-Acatylaminofluorone 

FkJoroBcetamide „ 

Ethyl  acetate 

FluoroBcetic  acid,  sodium  salt 

Lead  acetate 

Thallium(l)  acetate 

Methomyl 

2-Pro(»none 

Propanenitrile,  2-hydro«y-2-methy1-.. 

2-Metllyllactonitrile 

Ethananrtrile 

Wartaitn 

Ethanone.  1-phenyt- 

Acetamide.  N-fluoren-2-yt- 


Reportable  Ouantity(RO) 
Pounds(Kilogram$) 


EthanoyI  chtonde 

Acetamide.  N-(aminothioxomethyl)- .. 

2-Prop»nal 

2-Propanamide 

2-PropanoiC  add 

2-Propaoenitrile 


Melphalan _ _"" 

Propanal.  2-methyt-2-(methytthio)- .Z~~"Z 

0-[(m«hytamino)cart»nyi)oxime 

1 ,2.3,4,1 0- 1 0-Hexachloro- 1 ,4.4a,5,B.8a-hexahydro-.. 
1 .4:5.8«ndo.eKO-dimetharx3naphthalene 
2-Propan-l  ^jl 


o-TduHine 

p-Tolui*ne 

3(2H)-ltOKa20lone,  5-{aiTiinomethyl)- , 

*-Pyrid»iamine 

1H-l,2.*-Tnazol-3-amine _ 


Ammonium  dichromate  ( 


Ammonium  bichromate 


■- 

Phenol. 

2,4,6-tnnitro-.  ammonium  sett.. 





Vanadic  acid,  ammonium  salt.. 


"T- 


[.. 


Benzentmine.. 


too  (45.4) 

5000  (2270) 

1000  (454) 

1000  (454) 

1  (0.454) 

1000  (454) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

5000  (2270) 

5000  (2270) 

10  (4.54) 

5000  (2270) 

100  (454) 

5000  (2270) 

100  (45.4) 

5000  (2270) 

10  (4.54) 

5000  (2270) 

100  (45.4) 

5000  (2270) 

1  (0.454) 

5000  (2270) 

5000  (2270) 

1000  (454) 

1  (0.454) 

5000  (2270) 

5000  (2270) 

100  (45.4) 

5000  (2270) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

100  (454) 

1000  (454) 

100  (45.4) 

5000  (2270) 

1  (0.454) 

1  (0.454) 

1000  (454) 

1000  (454) 

1  (0.454) 

100  (45.4) 

5000  (2270) 

5000  (2270) 

5000  (2270) 

1000  (454) 

100  (45.4) 

5000  (2270) 

5000  (2270) 

5000  (2270) 

5000  (2270) 

1000  (454) 

5000  (2270) 

1000  (454) 

5000  (2270) 

100  (45.4) 

1000  (454) 

5000  (2270) 

10  (4.54) 

1000  (454) 

5000  (2270) 

100  (45.4) 

5000  (2270) 

5000(2270) 

5000  (2270) 

5000(2270) 

1000  (454) 

5000  (2270) 


5000(2270) 
5000  (2270) 
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List  of  Hazardous  Substances  and  Reportabl£  OuAiomES— Continoed 


Hazirdoai  Substance 


ANTIMONY  ANO  COMPOUNDS . 

Aniimooy  pantachlonde  * 

Antmony  polatsiiim  Iw^ata  ' 

Aniimooy  Mvomide  " 


Antimony  Mkiorida  ' 

Antimony  Ihoidita 

Aroctor  1016 

Aioclor  1221 

Aiioclor1232 

Arodor  1242 

AiDcto  1248 

Aroetof  1254 

Arodor  1280 

Araanic  *  «._ _ 

Arsenic  add  * 


ARSENIC  AND  COMPOUNDS.. 

Anenic  daulfide  • _. 

AnmtafiW)  oxide 

Arsanic(V)  oxide 

Arsenic  pentoxide  * _ 

Arsenic  mctilonde  ' 

Arsenic  tnoxide  * _. 

Arsenic  InsuHide  ' _ 

Arsme,  diethyl- 

Asbestos  *  «« 

Auramine _... 


Aiiridme _ _ „_ _ 

Aznphos  mettiyl  @ „ „ ~~.1~". 

Aarino<2'3:3.4>pynt)lo<1.2-«)iodo>e  4,7-tfona.6-       amino-S-CHvninocatonyQoiy) 
melh)^}.i.la.2.8.ea.  ab-hmahydro^a^nsthox^S-malhyt- 

Barium  cyanide  * _ 

Benit  j  Jaceanthrytene,  1 .2-ditiydn>.3-mathyt- „_ ~IZ'Z..Z~"..ZZ~. 

Benz[c]acndine „ 

3.4-aenzacndine _ „ Z!HT1  "" 

BenzalcMonde IZZ1~Z~~1..-1 """"" 

Banz(alar<tlvacene .1..!      


l.2-6anzanlhracene.. 


1.2-aafaanthracene.  7  l2-dkneltiyl-_ 

Benzenamme _ 

BeiizenMsne.  4,4'-caitioniniidO|«)ii  {fi/Utnmhfi^.. 

Beiaanamirte,  4-chloro- „. 

Bemenai^ie.  4-c»*)ro-2-niel»i*<-.  KydrocMande 

Benzenamme,  "  H  Tfirnitttrfl  1  phenylain  

Benzenamine.  4.4'-methytenetm(2<Mon>- 

Benzenamme,  2-metl)yt-,  hydrocMcrids _ 

BenzerMmine.  2-mettiyt-5-nilro- 

Be«zeoa«ome.  4-nitro- _ 

Benzene  * _ _... 

Benzene,  1-t)romo-4-ptwf¥»y- 

Benzene,  chloro- 


Benzene,  l^-didHoro-.. 
Benzene,  1,3-dichtoro-.. 
Benzerw,  1,4-dichloro-.. 


Benzene.  dkMoromethyt- 

Benzene.  2,4-diisocyanatonnethy<- 

Benzene,  dimettiyl 

m-Beroene,  dimettiyt 

o-Benzene,  dimettiyl „ 

p4enzene,  dimettiyl 

Oemene,  tiexact*xo- 

Benzene,  liexaliydro- 

Benzene,  tiydroxy- 

Benzene.  Metttyl- 

Benzene,  1-mettiyl-2,4-dinitrD- _ 

Benzerw,  1 -metliyl-2.6-dinitn>- 

Benzene.  l,2-mettiylenedioxy-4-allyl- 

Benene.  1.2-fnetliylenedn)iy-4-piapenyl- 

Benzane.  l.2Hne«tiylenedk>«y-4-«iropyt- 

Benzene.  1-metliylett)yl-  

Benxana.  ratio-  „._ „. 

Benzene,  pentaetitoro- 
Derueiie.  pentactiloronitro- 
Benzane.  1.2.4.5-lelractiloro-. 
Benzene,  tnchkvometfiyl- 
Oenzene.  1.3,5-tnnitro- 
naniai»aa<,eliL  add, 
1.2-Senzanedicartx>xy«c  add  antiydnda 
1.2'Banzanadicaitioxylic  add.  [bia(2-«lhylhaiy()] 
1.2-aanzenedicaft)oxylic  add.  tfbulyl  eater- 


1^-Oaniianedka»1)oxytic  add.  dMtiyl  eater.. 


Synonyms 


HaportatM  Quan«y(nO) 
Paunds(Kk9Hi«) 


POLVCHLORINATED  BIPHENYLS  (PC8s)  . 
POLYCHIjORINATED  SPHENYLS  (PC8«)  _ 
POCYCHLORWATED  WPICMll-S  (PCBS) .. 
POLYCHtORIHATEO  WPHENYl^  (PCSa) .. 
POLYCHLOHtNATED  BIPMENYtS  (PC8s) .. 
POLVCHLORINATED  BIPHENVLS  (PCBs) .. 
POLYCHLORINATED  BIPHENYLS  (PCSa) .. 


Aisenc  penloiddB  ' 
Araenic(V)oidita.... 


Arsemc^ltl)  oxide.. 


Denial  iiiiiie,  4.4'-carbonimidoyliiB  (N.N-dniattiyl-.. 

L-Serine.  diazoacatate  (ealail 

Clttyleixniiie 

GoBiion  ■ „_ ". ' ' 


3.4-8enzacn(ine .. 
Benz(c]acridkia... 


Benzo[a}ant>«acane . 

1 .2-Beiaarthfacane 

Benz[a}anlhracane 

OenzofalaiNhiacane ».— 

7,12-Oimatt»y«ieiii[alaiilttai;eiie .. 


P'ChloPoaniina . . 


hydrecHorida .. 


4,4' 

o-TolQitfena  ttydnschtarldB- 

S  Nitiu-O'toluidNw _. 

P'NIMjanMvie 


4  uromoptianyl  phan]^ 
CMorebanzene  * 


1.2-Dict*irol>enzene 

mOicMorobanzana  .„ 

1 ,3-Oicl*irabenzene  _.... 

p-Oict^arotwnzane  * 

1 .4-Dlcl*]itit>enzena 


Toluene  dnocyanata  * 

Xylene  "  (mixed) „ 

m-Xylene.. 
o-Xylsne.- 
p-Xylana... 

I  le«achloiot)enzeiie 

Cydolwxarie  * 


Toluene  • 

2,4-Omilrotatuana ' 
2.«-Dinitratoluane  < 
Safrole 


O«iydroaa<rote.. 
Cumene 


Peiaatliluiabeiuene 

Panlactiloioi^liBOeiuana....-, 
1  Z4,5-Telrad*irolMnzane . 

BenzatrioNoride _ _ 

aym-Trinllnibanzana  * 

Ethyl  4,4'-diel*]rabaniMa... 


Bis(2-athylictyl)|9M' 

Di-n^utytphl^li. 

Dlialyl 

n-Butyl 


5000(2270) 

1000(454) 

too  (45.4) 

1000(454) 

1000(454) 

1000  (454) 

U00<454) 

10(4.54) 

10  (4.54) 

10  (4.54) 

10(4.54) 

10  (4.54) 

10(4.54) 

to  (434) 

1  (0.454) 

t  (0.454) 

5000  (2270) 

5000  (2270) 

5000(2270) 

5000(2270) 

SOOO  (227X9 

5000(2270) 

5000  (2270) 

1  (0.454) 

1  (0454) 

1(0.454) 

1  (0.454) 

1  (0.454) 

1(0.454) 

1  (0.454) 

10  (4.54) 
1  (0.454) 
1  (a454) 
1  (0.454) 
5000(2270) 
1  (0.454) 

1  (0.454) 

1  (0.454) 

5000(2270) 

1(0.454) 

1000(454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

5000(2270) 

1000(454) 

too  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

IX  (45.4) 

5000(2270) 
too  (45.4) 
1000(454) 


1  (0  454) 

1000  (454) 

1000(454) 

1000(454) 

1000  (454) 

1000  (454) 

1  (0  454) 

1  (0.454) 

1(0  454) 

5000(2270) 

1000(454) 

10  (4.54) 

1  (0.454) 

5000(2270) 

1  (0.454) 

10  (4.54) 

1  (0.454) 

5000(2270) 

1  (0.454) 

10  (4.54) 


1000  (454) 


I 


I 
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UST  OF  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazardous  Subsuncs 


1.2-B«iz«w(icart>oxytic  acid,  dimettiyl  aster 

1.2-0aro»na(»eaitx»ylic  acid,  dhrvoctyl  estar 

1.3-Oanianatfol 

1.2-BaiBenadiol.4-(l-»iv(lr<wy-2-(melhylamino)ethyl]-^ 

B«raanaau«onic  aod  cNonde 

BanzanaauNonyt  cMohde 


1.2-Baniiaolhiazolin-3-ana.1.l.dio»de.  wd  salts 
BanzoCaJanlhracana 


Banzo(blfluorar<«hene.. 
Barao<k)fluoranlhena.... 

Banzo(i.k]lluora(w 

Bamoc  acd 


2.2'-Bioidrane 

(1.1'-avhanyl>-4.4'dMnne _ 

(1 .1  'Biphany<H.4°-diainne.3.3'-dima(hyl- ... 

<1.1-aiphanyO-4.4dwnine.3.3dicNofo- 

(1.1-flipheny()-4.4d»mine.3.3dimelhoxy-. 

Bla(2-chtofoa«Kwy)  me<hane 

Bia<2-e»*xoe»hyl)  ett>er 


Bia(2-cNoroiaopropyO  8«Mr 

Bia<chtoramattiyl)  athar 

Bla(dfcT»e«h»Wiiucaitaiii<jyl)  diauNida . 

Bia(2-a«hytt<axy<)pMhalata 

Bmnirta  cyanida 

Bromoacatona  • 


♦"Bromophanyt  phanyl  athar 

Bnidna 

1  >Buladm)a.  1 .1  A3.4.4-tiaxac*iloro-  'ZZ'. 

I-Butanamna.  N.buty«-N-niinMO- 

Bulanaic  acid.  4-(bia(2-chloroathyl)«nirx>ll)ar^ana- . 

l-8ulwiol 

2-BulMiona 


2-Biit«i«na  ft/maOt 

2-Bularwi 

2-Bulana.  1.4H»chloro- 

■M-Bulyl  acatata ... 

aac-Buiyi  acatala .. 

larVBiityl  acatata... 

t^a^*^  Hcoiwl  • 


iao-Bulytamina... 

sac^Butytamirw.. 

larl-Butytvnirta.. 

Butyl  benzyt  ptNhalale 

ivBotyt  phthalale  • 


Butyric  acid  • 

iao-Butyric  acid 

CaoodyKc  acid 

Cadniuin  « 

Cadmium  acatata 

CAOMtUM  AND  COMPOUNDS 

Cadmium  bromKla 

Cadmium  ctitorida IZ" 

Catdum  araanala  ' 

dldum  araaniia  • _ 

Calcium  c«t>ida  * 

Calcium  ehromata _ 

Calcium  cyanide  • 

Calciufn  dodacylianzana  suHortala.. 

Calcium  hypocMorile  • 

.  octachlaro- 


Synonyms 


Oimetltyl  phthalale 
Ck-n-octyl  phthalate.. 

Resoreinol  ' 

Epinephnne 


Benieaesultonyl  chtonde 

Benzeaesulfomc  acid  chlonda.. 

Ptwnyl  mercaptan  @ 

ThiophBTiol 

{1.1  ■-B»>henyl)-4.4  diamine 

Saccharin  and  salts 

Benz(a]anthracene 

1.2-B6iuanltirBcene 


Fluoraathane.. 


3.4-Beilzopyrene 

BenzoCalpyrene 

1 .4  Cyclohexadienedione  . 
Benzerto.  Inchloromettiyt-.. 


Beraotghi]parylane 

Banzo(a]pyrane 

3.4-Banzapyrerw 

P-Banzoquinone 

BanzMritfilande 

Banioyt  cMorida  • 

rJXmT^ Benzene,  chtoromethyt- 

^^^^i^C:>y>ip6,,^::::. |Bery««ndust« 

Beryfcim  chloride  ' ! " 

BaryKjindusI  ( _ i 

Becyfcjm  lluoiide  • 

BaryMum  nilrala  * 

•BHC 

•  BHC 

-  BHC 

■  BHC 


Reportable  Quantity(RQ) 
PoundstKilograms) 


Berylliuni  t . 


Hexachlorocyclohexane  (Banvna  isomer) 

Lindane  * 

l.2.3,4J>epoxyt)utane 

Benzidine  • 

3.3'-Oif»ethylbonzidine 

3,3-DieNorobenzidine 

3.3-Dimetho)(ytienzidino 

Ethane.  1,1 -(melhytonebis(oiry)}bi$(2.chloro- 

Dichloroethyl  ether 

Ethane,  1.l-oxybis(2-chloro- 

Propane.  2.2'-OKyt)is(2-ch)oro- 

Methane.  oxyt)is(chloro- 

Thiram 

1.2BenienedKart)oxy(ic  acid.  [bis(2-ethythei<yl))ester.. 

Cyanogen  bromide  " 

2-Proparooe.  1-bromo- 

Methane,  tribromo- 

Benzene,  1 -bromo-4-phenoi<y- 

StrychnWin-IO-one,  2,3-dimetho«y- 

Hexachlorobutadione  * 

N-Nitroaodi-n-buty1amine 

Chloranibucit 

n-Butyl  alcohol  * 

Ethyl  mathyl  ketone  @ 

Methyl  ethyi  ketone  * 

Methyl  ethyl  ketone  peronde  * 

Crotonaldehyde  ' 

1 .4-Ok:nioro-2-butene  * 


1-ButanM 


Di-n-butyi  phihalale 

Dibutyl  ^httialate 

l,2-Ben»enedicart>oxylic  acid,  dibutyl  ester . 


Hydrox)«limethylarsine  oude . 


Chromic  ack).  cakaum  salt.. 


Toxaphone  ' 


5000  (2270) 
5000  (2270) 
5000  (2270) 
1000  (454) 
100  (454) 
100  (45  4) 
100  (45  4) 

1  (04S4) 
1  (0  454) 
1  (0454) 

1  (0.4541 

1  (0454) 

100  (454) 

5000  (2270) 

5000  (2270) 

5000  (2270) 

1  (0.454) 

1  (0.454) 

to  (4.54) 

1  (0  454) 

1000  (454) 

1  (0454) 

100  (45  4) 

1  (0454) 

5000  (2270) 
1  (0  454) 
5000  (2270) 
5000  (2270) 
1  (0.454) 
1  (0.454) 
1  (0  454) 
1  (0.454) 

1  (0.454) 
1  (0454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1000  (454) 
1  (0.454) 

1000  (454) 

1  (0.454) 

10  (4  54) 

1  (0454) 

1000  (454) 

1000  (454) 

100  (45  4) 

100  (45.4) 

100  (45.4) 

1(0.454) 

1  (0454) 

1  (0.454) 

5000  (2270) 

5000  (2270) 

10  (4.54) 

too  (45  4) 

1  (0  454) 

5000  (2270) 


5000  (2270) 
1000(454) 


100  (454) 
to  (4.54) 


5000(2270) 

1  (0.454) 

1  (0.454) 

too  (46.4) 

100  (45.4) 
100  (45.4) 
1000  (454) 
1000  (454) 

10  (4.54) 
1000  (454) 

10  (4.54) 
1000  (454) 

10  (4.54) 

1  (0  454) 
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List  of  Hazardous  Substances  and  Reportable  QuANrmES— Continued 


Hazardous  Sutwtwics 


CapUn 

Carbamic  acid,  elhyl  ester 

Carbamic  add,  methyMlroso-.  eltiyl  aster.. 

Caibamtde,  N-ethyt-N-nitroso- 

Cartiamide,  N-mettiyt-N-niiroso- 

Carbamide,  thio- 

CaibaminMosalenoic  add 

Carbamoyl  chtoride,  dlmethyt- 

Carbaryl  • _ „ 

Caibo«uran  • 

Carbon  biautMe  • _ 

Carbon  disulfide  * 

Carbonic  add.  dithalkum  (I)  salt 

Cartwnochloridic  add.  metlTyl  asier 

Carbon  oxyfluonde _ _ 

Carbon  tetfachtaide  • „ 

Carbonyl  cMoride _. 

Carbonyl  fluoride 

C»*)ral 

Chlorambucil 

Chlofdane  • „ 


CHLOBDANE  (TECHNICAL  MIXTURE  AND  METABCXJTES) .. 
Chlordarte,  tectmical  • _ 


CHLORINATED  BENZENES _.. 

CHLORINATED  ETHANES 

CHLORINATED  NAPHTHALENE.. 

CHLORINATED  PHENOLS 

CNonne  ■ 

CNorme  cyanide _ 

CMomaphazine _ _. 

Chloroacataldaltyde „ 

CHLOROALKYL  ETHERS 

p-Chkxoanilina _ „ 

Chlorobenzene  " 

4-CNoro-m-creaol 


pOikiro-m-cresol . . 


ChtorodfcromorTiethane 

1  ■Chloro-2.3-epoxypropane.. 


ChloroeOiana 

Z-CXkmethyl  wiyl  ether . 

Chtorolorm  • 

CNoromettiane 


Chloromelhyl  methyl  ether.. 
bela-Chloronaphthalerw .._.. 


ZM. 


2-Chloronaphthalene. . 


2-Chloraphenol.. 
»Chlorophenol . 


4-Chlorophenyl  phenyl  ether 

l-ioCNorophenyOthiourea 

3<ailoropropionitnle - 

ChloroauHonic  add  * - 

4-Chloro-o-loluidine.  hydrochloride .. 

ChkxpyrKos  * 

Chroii*:  acetate 

Chromic  add  * 

Chromic  add.  calcium  salt 

Chromic  sulfate  * _.. 

Chroinium  ( 

CHROfKILM  AND  COMPOUNDS .... 

Chromous  chloride _. 

Chryaene 

Cobaltous  bromide 

Cobaltous  formate _ 

Cobaltous  suHamate _ 

Coke  Oven  Emissions _ 

Copper* _ 

COPPER  AND  COMPOUNDS 

Capper  cyanide  ' _ 

Coumaphos  * _., 

Creosote. 

Cresols " 


m-Cresols.. 

o<;resols... 

pOesols... 
Cresylic  add 

m-Cresols.. 

o-Cresols... 

pCreaols... 
Crotonaldahyde  * .... 
Cumerte 


Synoriyma 


Ethyl  carbamate  (Urattiw) 

N-NHroeo-N-melhylursthvie .. 

N-Nilroao-N-elhyluraa 

N-NHroao-N-metftyluraa 

Thiourea..._ _ „ 

Salenouraa 

Dimattiylcaibamoyi  chlorida.. 


Carbon  disuMda  * 

Carbon  bisutfids  ' 

ThaHiumd)  cwbonala.. 

Caitionyt  fluoitde 


Carbon  oxyfluoride „„. 

Acelaldafiyda,  tnchloro- „ , ., 

Butanoic  add.  4-[bia(2-chtoroalhyl)wnino}banzen«- ZZ 

Chtordana.  technical  * .._ __ 

4.7  Meihanoindan.  lZ4.5.e,7Afr«ctachloro^4.7.7a-la»Miy«o-.. 


Chlordane 

4. 


7  Melhanoindan.  1Z4j,6,7,B,B-octacMon>-3a.4.7.7a-Mlrahyi*o-.. 


Cyanogen  chloride  *.._ 

2-Naphthylamine.  N.N«a(2-chtoroMhyO-.. 
AcetaMahyde,  chtoro- 


Banzanamine.  4-cMoro- 

Beraene.  chloro* »._ 

p-ChtonMn-craaol 

Pfienol,  4-cfilorO'3-mattiyi- » 
PharioL  4-chtoro-3-fliattiyf-.. 
4-CNaro4ivcraaol 

Epichforohydrin  * , 

Oxirana,  2-(chloromathyl)-... 

Etfiyf  cf4onde  @ 

Etfiarw,  2-chtoroathoxy- . 


Msranv,  ciNoro... 


M6lhylchlorofVMttiyt  0ih6r  Q.. 

NapMhatana.  2-chloro- 

2-Oiloronapfittialaiie 

bWa-CWoronaphfhalaiie 

Naphthalene.  2-chlaro- 

o-CtilorophemI 

Phenol,  2<«o»o- _ 

Pherid,  Z^hloro- ~ 

2-Chlorophanol _ 


Thiouraa.  (2-chlorophenyl^ .. 
PropaneniMe.  3<«iloro- 


Banzanamine.  4-chtoro-2-malhyt-.  hydrochloride.. 


Calcium  chromate . 


1 ,2-Banzphananthrana.. 


Crasylicacid 

m-Craey«c  add... 

o-Crasylic  acid... 

pOaayfc  add.... 
Cresols  • .._ 

m-Crssylic  add... 

oCresylic  add-.. 

pCrasytc  add.... 

2-Bulantf _ 

Benzene.  l-mathylethyl-.._ 


RapmlaUe  agnglyjWQ) 
Pounds(KAograma) 


10  (4.54) 
1  (0.454) 
1  (0.454) 
1(0454) 
1  (0  454) 
1  (0  4S4) 

1000(454) 
1  (0.454) 

100(45.4) 
10(434) 

100  (45.4) 

100  (45.4) 
100(45.4) 

1000(454) 

1000(454) 

5000  (2270) 

10  (4.54) 

1000  (454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


1(0.454) 


10(434) 

10  (434) 

1  (0  454) 

1000(454) 

1000  (454) 

IK  (45.4) 

5000(2270) 

5000(2270) 

100  (45  4) 
1000(454) 

1(0.454) 

1000  (454) 

5000(2270) 

1(0.454) 

1  (0.454) 

5000(2270) 

5000(2270) 

100  (45.4) 

IX  (45.4) 

6000  (2270) 

100  (45.4) 

1000(454) 

1000(454) 

1  (0.454) 

1  (0.454) 

1000(454) 

1000  (454) 

1000(454) 

1000  (454) 

1  (0.454) 

1000(454) 

1(0.454) 

1000(454) 

1000(464) 

1000(454) 

1(0464) 

5000  (2270) 

10  (4  64) 

10  (4.54) 

1  (0  454) 

1000  (454) 


1000  (454) 


100  (45  4) 
5000  (2270) 


I  I 
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List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazantoui  SubManca 


C«pric 


CaprteonMi 

QwrielBlrai* 
CVAMOES 


(ntufato  cyvwla  aaKti.  nM  aH—tifi  nwdfisd  ' 


IXSyciopwitKlMna.  1Z3.4.5.S-h«acMoro-.. 

CydophiaphMnds _. _ „. 

>.40Aciil _...._ _ 


l>DEMwf 

2.4-0  *.  talta  and  ntan  ' 

Ownomyon 


OCX).. 


♦.«•  ODD.. 


Synonyms 


Bromni  qnnUa.. 


(Mawm  cyanida 

(>-6an»quinona 

BenzaiM,  haohyifto-.. 


Hexactlorocyctapantadiena  • _ 

2H-1.M-Ox«z»phoiphorinei-(bi»<2-chloroelhyt)«nino]  MIrihycko-Z-oidde.' 

2.4-0  ".  tans  and  asters  ' 

2.4-Oiciitoraptwnoxyacalicacid,  salts  and  satars _ _ 


DOE 

4.4'  DOE.. 
DOT  •.„.... 


4.4D0T._.. 


DOT  AND  METABOLrrES 

DacaelituiuMaahydro-1 .3.4-nielhano-2H-cyctoUjtaIc.dii)enlaiei^2^'. 


2.4-OianBnotoluane .. 


DiDinan  * 

Dtanxlajilanttvacana .. 


1 .2:S,eOlianzanavacana.. 
DliaiaoCa,h]anttiracana ._. 


yjtlJUXbmwJtifimm _ 

Dlbanz[aJ]pyrana 

1 .2-Oiiano^-cNarapropww - 
DIMyl  pMhalaia 


Oki»«ul||l  pMhriala.. 


OioMQna... _ 

*<2>Oie»iloro*lyO  dlaopropy«hioc«t>«nala....ZZ 
3.U>lc>*)n>^t.1-dimalhyl-2-prc(iynyl)banzainda. 

DMiluimiaiaana  (mixad) „  „ 

IJl-OicMaRibanzana 


1>OieMoRibanzana .. 
1.4-DicMarebanzana .. 
m-OlGMDrabacaana .... 
»OicMarabanzana  '.. 
P^XcMoratMRzana  *.. 


DICHLOnOBENZIOINE 

SLT-OieMorobanzidkw 

CktlriUfUtMuiiiuiiialtiana 

1.4-acNoro-2-tHjtans  • 

OMtowMfcioronmhana  * 

DJcMorodlphanyl  dKhloroalhans.. 


DicMofodlphsnyt  tricNoroattwna  ' 

1,1-OicHofXM«»iana _.. 

1 .2-nicWuiuaUiana 


2.4-D  Acid. _ 

2.4-Oickkiniplwnoxyacatic  acid  *.  sattsand  astan  • L.."!1'"!!I". 

5.12-N«)hlhacanadiona.   (8S-cis>*-ac«tyt-)0-(3-amino-2,3.6-tnd«>i(y-*pha-i.-ly«>^ 
»»8KO»y«anoayOoxy]-7,e.9,10-tatrahs  lro<,8,11-trihydroxy-1-mel»ywy-. 

Dichloradiphanyl  dichloroattiana _ 

TDE  • 

4.4'  ODD _ _...._ _  "■  "■ 

0D0..._ __ _ " 

DichtofOdiphanyl  dichloroalhana IZZ " 

TDE  *_ _ _ __  _       — ■■ 

4.4' DOE _ _  _   ""1 

DDE..... _ '.'~~Z~"ZZ'"Z 

Dtahkxodiphenyl  thchloroemana  * __ __ 

4.4'DOT _ _ 

DOT  •.„ ...._ zz.zr  1   T 

DicWoiwliphenyt  thchloforthana  • _ _ ll."!!.Zl"I..Z..."".."I".". 


Kapon«  ■ _ 

S-(2.3-aicHoroallyl)  dssopropymvocartwmats.. 

Hydrazine  * _.. 

2.4-ToklBnadiafnne  ' _ 

Tohiana-2.4-diamine 


Raportabia  Ouantily(RO) 
Pounds(Kilograms) 


Dibanza(a.h]anlhracane _ 

l.2:5.6-0«)snzantt«acana 

DiiwnzCa.h}an«»vacan« _ 

Oibenzo[a.h]anthracana 

Dibanz(B.h}aiKhracane „ 

1.2:5.6-0ibanzan(liracana 

Dibanz[aJ]pyrana 

1 .2:73-CMMnzopyrena 

Propan*.  1.2-ditanxno-3-cNoro- 

Di-n-t)i%t  ptUhatela _ 

n-Butyt  phOialata  * 

1.2-Bancanadicartxwy«c  acid,  dibutyl  estar.. 

Dibutyl  plUhalala _ _. 

n-Bulyl  pMhiteta  * 

1.2-Ban(anedicaitx»ytic  acid,  dibutyl  aatar.. 


Pronamida. 


Benzena.  1,2-dichloro-.. 

o-Oichlaratianzane  ' 

Benzana,  1.3-dichkyo-.. 

m-OicNarobanzene 

Banzena.  1 .4-dichloro-.. 

p-Oichlaobanzena  * 

Banzena.  l.S-diclikKO-.. 

1 ,3-DicMorobenzene 

Benzena.  lJ2-dicblaro-.. 

1.2-OicMorobanzane 

Benzana.  1.4-dichlaro-.. 
1 .4-OicMorobanzana 


(1.1'-Bi|tfianyl)-4.4'diainina.3J'dichlon>-.. 


2-Butana.  1 .4-dictiloro- 

Melhana.  dicNoradifluciro-.. 

DOO 

TOE  •... 

4.4'  DOC 

DOT  •... _ 

4.4TIOT. 

EWana.  1.1-dichlOfo- 

Elhytdane  dichlonda 

Elhana.  1.2-dictiloro- 

Ettiylana  dichlonda  '  _ 


:3 


100  (45  4) 
100  (45.4) 

10  (4.54) 
100  (45  4) 
100  (45.4) 

10  (4.54) 
100  (45.4) 
100  (45.4) 

10  (4.54) 

100  (45.4) 

1000(454) 

10  (4.54) 

10  (4.54) 

1000  (454) 

5000(2270) 

1  (0454) 

1  (0  454) 

100  (45.4) 

100  (45  4) 
100  (45.4) 

1  (0  454) 

i(C.454) 


1(0.454) 


1  (0  454) 
1  (0.454) 
1  (0.454) 

1  (0.454) 


1  (0  454) 
1  (0.454) 
1  (0.454) 
1  (0  454) 

1  (0  454) 
1  (0.454) 

1  (0.454) 

1  (0454) 

1  (0  454) 
1  (0.454) 
1(0  454) 
10  (4.54) 

10  (4.54) 

1000  (454) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

5000(2270) 

100  (45  4) 

100  (45  4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45  4) 


1  (0.454) 
5000(2270) 

1  J0.454) 

5000(2270) 

1(0.454) 


1  (0.454) 

1000  (454) 

5000(2270) 


Federal  Register  /  Vol.  51.  No.  225  /  Friday.  November  21.  198a  /  Rules  and  Regulations        42183 


List  of  Hazardous  Substances  and  Reportable  QuANrmES— Continued 


Hazardous  Substance 


1 . 1 -Dichloroethytene . 


1,2-lrani-Dichlaroethylena  *.. 
DicNoroetfiyt  ether 


2.4-Dicf*)ropheno( _ 

2.6-DicNofophenol „ 

2,4-OicNorophenoxyacetic  add  ',  salts  and  asters  ' 


Dichtorophenylars«e _.. 

Oichtoropropane  * _ 

1 ,1  -DKtHoropropane 

1,3-Oichk)ropropane 

1.2-Dichtoropropane „ „.., 

Dichloropropane  -  OicNoropropena  (tnixture) .. 
Dict*)ropropene  * 

2.3-Dichk)roprapene 

1 ,3-Dictiloro()ropene  * _ 

2.2-Dichloro()ropionic  acid  " .._ 

Oichlorvos  * 

OeMnn  • „ 


1.2:3,4-Oiepoi(yt)utwie _ 

Diethylamine  * _ _ 

Diethylarsine _ 

1.4-Dielhytene  dtoxxle 

O.O-Oielhyl  S-[2-<et»iyWiK»ethyl]  phoaphorodKhioata.. 

N.N-Oethylhydrazirw 

O.O-Oieltiyl  S-melhyl  dithiophoaphate „ 

Dietliyl-p-nitrophenyl  phosphate „ 

Diethyl  phthalate 

O.O-Diethyl  O-pyrazinyl  phosphorothioata 

Diethylstilbestrol „ 

1 .2-Dihydro-3.6-pyhdazinedione _ 

Miydrosafroto _ 

Dksopropyl  fluorophosphate _ 

Dimethoate „ _ 

a.a'-Oimethoxybenzidkw _ _ 

Oimethytarnne  * 

Dimethylamirxiazobergene 

7,124]lmetliylienz[a)anlhracsna 

S.S'-DinwChyibenzidine.. 


slpha.alpha-Oimeth)«»nzyDy*operoidde _.. 

3,3-Oime«iyi-1-<me0iyNhio>-2-bularvNw,  O-[(melhytwnirv>)c«t>ony0 

Dimeltwlcarbamoylchlartde....- _ _ 

1 ,1  -Oimethy»<ydra2ine  * _ „ _ 

1.2-DNTiethyttiydiazirte _ 

O.O-Dlmethyl  O-p-nitrophenyl  phoaphorothioate _ „ 

Dimelhytnitnisamine 

alpha,alpha-Dimethylphenethytamine „ _ 

2.4-Dimethylphenol _ „ _ _. 


Dimethyl  phthelate .._ _ 

Dimethyl  sulfate  • 

Dinitroberaene  *  (mixed) 

m-Dimtrobenzerw 

o-Oinilrobenzene 

p-DinitFobenzerte 

4.6-Oinitro-o-cresol  and  satts.^.. 
4.6-Dinilro-o-cyclohexylphenol ' 
DinitropherKjl  *.._ 

2.5-Dinitrophenol 

2.6-0inikDpherw>l.._ 

2.4-Dinitrophenol  " ;.. 

Dinifrolokiene  * 

3,4-Oinilrotoluene 

2.4-Dinitrotoluene  • „. 

2.6-Din«trololuene  • 

Dinoseb. _ 

Di-n-oclyl  phthelate 

1.4-Oioxane  • 

DIPHENYLHYDHAZINE 

l^-Oiphenyttiydrazirte.. 


Diphoephof amide,  octamethyt- .. 

Oipropytamine _ 

Oi-r>-propylnltrosamine 

Diquat — 

Disulfoton  • _ 

2.4-Dithiobiuret 


Oithiopympltosphoric  acid,  telraethyl  ester .. 

Diuron 

DodecylbenzenesuHonic  add  * 

Endosu««i  • _ _ 

alpha  -  Endosulfan 

beta  •  EndosuHan 

ENDOSULFAN  AND  METABOLITES 

EndosuHwi  auHate 

Endothall _ 

Endnn  • _ 


Endrin  aldehyde.. 


Synonyms 


Elhene.  1.1-dfchloro- 

Vinyliderte  chlohde  •_..„ 

Ethene,  trana-1 .2-<tchlor> 

Bis  (2-chloroethyl)  ether 

Elhana.  l.1'-oiiytiis(2-chloro-.. 

Phenol,  2,4-dichloro- _ 

Phenol,  2.6-dichloro- 

2,4-0  Add __... 

2.4-D  *.  salts  and  asters  * 

Phenyl  dcMoroarsine  * 


Propylene  dichloride  ' 


Propene.  1.3-dichloro-. 


1^.3,4,10.10-Hexachloro-6.7-epoxy-1.4,4a.5.6.7.8.8a^)ctahydro■endo.eI^o-1.4:5,8- 

dimethartorwphthalene. 
2.2'-Bioxirane _ 


Arsine,  dwthyl- .. 
1,4-Oioxane  *.... 
Dieulfolon  ■ 


Hydrazine,  l^-diethyl- 

PhosphorodMoic  add,  O.O-diethyl  S-methyl 
Pho^ihoric  add,  diethyl  p^slrophenyl  ester... 
1.2-Banzerwdicartxwyic  add,  dtethyl 


Phosphoro»iioic  add,  0,0-dMhyl  O-pyrazinyl  ester... 

4.4'-Stilbenedtol.  alpha.alpha'-dielhyt- 

Maleic  hy*azide _ _ „ _ 

Benzene,  l,2-melhytertedkny-4-propyl- 

Phosphoroduoridc  add,  bis(1-fnelhyiethy4)  eslar .. 


PhoaptwrodMhioic  add.  O.O-dlmathyl  S-[2(me«hylamino)-2-oitoelhyl)  i 

(1,1  '-Biphenyl)-4,4'dknilne,3.3'diniethoxy- _ _ 

Methanamlna,  N-rnetfiyl- .. 


Benzenaiiiliia,  N,N4methyM-phenylazo- .. 

1,2-Baiizanlhracane,  7.12-dknM«yt- _. 

(1 .1 3iphenyl)-4.4'-<iamina,3.3--dknethyt-  „.. 
Hydroparcoada,  1 -methyl- 1-phenyMhyl- 


Carbamoyl  chkxide,  dnwthyl- . 

Hydradna.  1.1-dknelhy<- 

Hydrazine,  1.2-dknatt<y(- 


N-NitroeodsTiethy1amine 

Ethanamine,  1,1-dknethy»-2-phenyl- 

Phenol,  2,4-dtonethyl  

2.4-Xylenol  « _ _ 

1.2-Benzenedcarboxylic  add.  dnwthyl  < 
SuMurIc  add.  (tmathyl  ester 


Phenol,  2.4-dntro-6-inethyt-.  wid  salls- 
Phenol.  2-cydahexyl-4,6-dM»o-.- 


Phenol,  2.4-dMtro-„ 


Derttene.  1  -melhyl-2.4-dWtro- „ _.. 

Benzene,  l-methyl-23-dinMro-.-.- _ _. 

Phenol.  2.4-dini»o-6-<1-melhylprapyl)- 

1,2-Benzenedcartx>xylic  add.  dHvoctyl  aster .. 
1,4-0iethy«ene  dioxide 


Hydrazine.  1,2-diphenyl-.. 

1-Prepanamine.  N-propyt- . 
N-NKioeodi-rvpropylamine.. 


O.O-Diethyl  S-[2-<eihylthio)ethyl1phosphorodRhioata.. 

Thiomidodicarbonic  diamide „ 

TetraethytdHhiopynjphoaphata _. 


5-Norbomene-2.3-d»nelhanol.  1 ,4,5,6.7.7-hexachloro.cydie  sulfite.. 


7-Oxablcyclo[2.2.l]heplane-2.3-4*carboxylicacid 

1Z3.4,10.10-HeitachloFO-«,7-apoxy-l,4.4a.S,6.7,8.8a-octahydro-endo,endo-1.4:5,S- 


Reportable  Quanlily(nOI 
Pounds(Kitograms) 


5000(2270) 

1000  (454) 
1  (0.4S4) 

100  (45.4) 
100  (45.4) 
100  (45.4) 

1  (0.454) 
1000(454) 
1000  (454) 
1000(454) 
1000  (454) 
100  (45.4) 
100  (45.4) 

100  (45.4) 

6000(2270) 

10  (4.54) 

1  (0.454) 

1  (0  454) 

1000  (454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0  454) 

5000(2270) 

100  (45.4) 

1000(454) 

100  (45  4) 

1  (0  454) 

5000  (2270) 

1  (0.454) 

IX  (45.4) 

10(4.54) 

1  (0.454) 

1000(454) 

1  (a454) 

1  (0.454) 

1  (0  454) 

10  (454) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

1  (0  454) 

5000(2270) 

100  (45.4) 

5000(2270) 

1  (0  454) 

100  (45.4) 

IX  (45  4) 

IX  (45.4) 

IX  (45.4) 

10  (4.54) 

IX  (45.4) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10X(454) 

10X  (454) 

10X  (454) 

10X  (454) 

SOX  (2270) 

1  (0.454) 

1  (0.454) 

100(454) 

50X  (2270) 

1  (0.454) 

10X  (454) 

1  (0.454) 

IX  (45.4) 

IX  (45.4) 

IX  (45.4) 

10X1454) 

1  (0  454) 

1  (0454) 

1  (0  454) 

1  (0.454) 

10X  (454) 

1  (0  454) 

1  (0  454) 


I 
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List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazanlous  Sutatanca 


ENORM  AND  METABOUTES . 
EpIcMaraliydrin  * _.. 


,  1.1-<fmatt<y«4-ptwnyi-.. 

.  H^tni^*U<ilaoK>- 

C*ww>.  1.2-<fifafQni&> „ 

1 1.1-<ScNoro- 


E*wna.  1.2-(icMon>-.. 


I.l.l^ii-twiadfcro- 

1.1'-[nn«hytanabii(aiy))tn(2-cMore-.. 

1.r-OKyt)» „ _ 

1.l'-oiiytiis(2-cNoro-_.... _ 


Synonyms 


1-C*<lor»-2.3-apoiiypropan* _ 

Oidran^  2-(cNoro>Tialtiy<>- _ _ _.. 

1 .2-Ban(en«>al,4-C  1  -tiy(lraxy-2-((nathylafnino)athy(] .. 

AcsWdlhyde  • 

alprM,«^l»-Dimelt>y*)h«i»thytainin« 

N-NHro«xMtiylaiTiin« 

Ethytan#  JRjiuiimJb  * „ „ _ 

EthyMane  dkiHohda _ _..... 

l.l-OicMonwIDana _ 

E1tiyton#  dteMonds  * „ .,.„ -...^ 

1  ■2-DicW0K)«tfi«n« _ 

HexacNBnwihane  • _ 


ReportaMe  Oijantity(RQ) 
Pounds(Kilograms) 


EMuna.  p<nlw.^iluio- „ „ „ 

,  1.1.1.2-«»»K*to»o-— _..... 

,  1.1  A2-»«We«oro- ...._ _ 

I  1,1.2*lnchlon^„„ .^ _ 

Eftww.  1.V1-WcWofo-2j-ha(tHiietiniyptwnyl)-.. 


EVMns,  cMkmu-  .„ _ 

Ph«w.  Z<Noro9ithoxf- 

Ebibii*,  t,1-<fict)lon>- _. 


Eaan*.  1.1.2.2-latracNcn>-.. 


E«wn*.  ftn>-l.2-dBhkvo-.. 
EMon  •  _ 


Bhyli 

Eaiyi  aoytM*  ' 


EVqil  ctmmn  (Urattian)... 

Effiyl  cMorida  ^ „„ 

EBiy4  cywMto — 

E»iyl  4,4'-<fciik)nitanzilali.. 


EwijflinB  dkMonds  ' „ ™. 

Ett^rtan*  glycal  monoelhyt  «»Mr  * 
EtiylMw  OMida  ' 


EViylanMtiiourw .. 


acU(EDTA).. 


Elhyl  atMT  * 

ESiyWHW  (ftcMonds.. 


EViyI  m«t«cry«ali „ 

Ettiyl  mslhAnmjNonata 

Ettiyf  nwttiy4  kdons  O. ..._... 

Fwiphur.- 

Fflnic  ■wnoraufn  cilnto 

rtntc  flnwnonum  ootilils 

^•iic  cMoffcto „„ „... 

Fwrle  datkv  •" _._ 

'  •HL  Ruoffida _ 

r<iilc  nikvlB  ' 

fatitc  mMmm __. 

Fairaia  ammonuni  wllMa.. 


acid,  lodum  tUt.. 


Fi*iMc  add.  manaayODolt.. 
Fmmk  acid _ _... 


Finn,  talrahydiu- 

2^i«ancaiboiiakWiyda .. 

23-Farancfona 

Firtrt* „ 

rivHim 


CKSkaopyranoaa.  2-<laoi(y-2-<3-nMthyf.3-nitn>aour«ido)-.. 


Blap-cWciioeBwxyVnWhane., 

Ethyl  MMr  • 

Bis  (Z-cMoroattiyl)  sVmt..^ 

Dichloraelhyl  aViar ...„ 

PentacWoroathans 

1.1.1.2-TatachlonMlhana  '... 
1.1.2.2-TatracNoroaltiane  *... 
1 .1  i-T*Noro*hane ._ 


••r- 


EIhylBn«)ii(<flhiocart)ainic  acid).. 


N-NHrovdMhanolaRine ._.. 

Acetopi»none _ 

Acetyl  cWoiids  ♦._ 

N-NMtnomalhylvinylamina .. 

Vinyl  ctAxidB  *...._ _.... 

2-CNonBttiyl  vinyl  sttMr 

VinyMaiw  cNorida  • 

1 . 1  -DicMoroettiylana 


PafcMumelhylei  wi..„ 

TmiatiilBiuthane 

TetracNBrothyteiia _ 

1.2-kanaOcMciroelhylene  * 

Ethylan*  glycol  monoettiyl  alhar  * . 

Acalic  acid,  alhyl  estar....- 

2-Prapancic  acid,  ethyl  ester 

Cartianiic  add.  ethyl  estar 


Banzenaacatk:  add.  4.chloro-alpha-<4-chlorop»ienyl)-alpha-hydn»y-.  ethyl  ester ., 

Etttane,  1.2-dti>pnK>- _ _ _ „ 

1,2-0ichkin)ethane _ _ _..   _         1. 

Ethane.  1.2-dfchloro-. _ _ __ _ 

2-Elh0K)Whanul .._ _ „ _ 

Onrane _ _ _ __ _ 

li-EthanadVttacsrtamoditlwjicacid ..'J.Z~IZZ''ZZ". 


2-lniidanMmethione .. 

Azvidine. _ „., 

Ethane,  l.l'-oxybis- 

Ethane,  l.l-dfchloro-.. 
1,1-Olcht>rD0th8ne 


2-Propenolc  add,  2-methyl-,  ethyl  ester .. 

Math  aneauWui  lie  add,  ethyl  ester 

2-Bulanane „„ 

Methyl  alhyl  ketone  ■ 


Phosphaothioic  add,  0,0-d»nalhyl  0-[p-((dkiiathylarnino)-suHonyl)  phanyD 


Irondeiifran  ' 


BanzoCi,li]lliJorene .. 


Acetiinide.  2-lluoro- 

Acalic  acid,  fluoro-,  sodum  salt.. 


Mettianolc  add 

Mercury  fulminats.. 


Furturan 

Tetrahytfroluran  ' 
Furtural* 


Maleic  inhydride  * 

2-faw<et)u>aldehyde .. 

Furan  • 

Streptoxptocm 


1000(454) 

1000(454) 
1000  (454) 
5000(2270) 
1  (0.454) 
1000(454) 
1000  (454) 

5000(2270) 

1  (0.454) 

1000  (454) 

100  (45.4) 

1  (0.454) 

1  (a4S4) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

5000(2270) 

5000(2270) 

1  (0.454) 

I  (0.454) 

5000(2270) 

5000(2270) 

1  (a454) 

1  (0.454) 

tOOO  (454) 

5000(2270) 

1  (0.454) 


1000  (454) 

10  (4.54) 

1  (0.454) 

5000  (2270) 

1000(454) 

1000(454) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
1  (0.454) 

1000(454) 
5000(2270) 

1  (0.454) 

1  (0.454) 

5000(2270) 

5000(2270) 

5000(2270) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

1000  (454) 

1000(454) 

1  (0.454) 

5000  (2270) 

1000(454) 

1000  (454) 

1000  (454) 

1000  (454) 

5000(2270) 

100  (45.4) 

1000  (454) 

1000  (454) 

1000  (454) 

100  (45.4) 

1000(454) 

100  (45.4) 

500(2270) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

1000(454) 

5000(2270) 

10  (4.54) 

5(X>0  (2270) 

100  (45.4) 

1000(454) 

5000(2270) 

5000  (2270) 

5000  (2270) 

100  (45.4) 

1  (0.454) 
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Hazardou*  SutwiMio* 


GlycktyWdahyda _ 

Gu»nMin».  N-nilro«o-W  in«>»)il-W-niti»- . 


HMLOETHERS 

HACOMETHANES.. 


HCP^nCHLOR  ANO  METABOUTES .. 


llBiMChlMa6enMn» 

HnacMorobutKiwM  • 

HEjCrCNLOROCYCLONENANE  tftt  ffonnra^.. 
Haicaetilorocyclohaicana  (ganwna  iimiM). 


lllWll  Mllllll  III  IHIMIIlllMH  '  _ „ 

1^.3;4.10.10-tl«iachlo<o<,7^«pBi<r1.4;4«.5.6.7.8;8»<it«ihr>iH><tidO.»»»t.*5.8- 
Jiiie»Miiuii>)jl''l"lw- 


)  iiJB.iwIxllwMfMriililltum.. 


1^3.4.10.10-Ha(acNoi»rA4K5.».8»»iaiatirdi»t.*.5.»«ndo;«<d» 
dtoiMhanonapMhalans: 


Hydraans  *  „ »..„ 

Hyfftww,  1 ,2-dnlhy(- .. 

Hyrindhv,  1,l*dvTwlhyK.... 
Hydmino,  1.2*<Sm0ttvyk.... 
HydMnw,  1.2^ip»icnyt>.... 

r^FwsBnv,  HMtnyl* 

>  l)nli«u»eciftoo<hio«nid> .. 

rfyoRDcnionc  kk]    

liyttuLyiiiL  acid  ".. 
I  tydRsMuonc  -Kid 
HydNsgm  cytnito  .^ 
NydFogsn  fluorids  *. 


LEAD  ANO  COMPOUNDS. 
Load-araanate  '  _. 


taaitfluoborata  ■- 
Laatf-IKianda  ' 


taatf'prKMphata... 

Cawt  slaanta _ 

Laad  fubacataM.. 


LeadtuHate* 

Laatfaulftde 

Laait  Macyanate .. 
Lindane  • 


tlilNufn  chromate.. 


:aad* 

MMb  ■naiyunoo 
MaMc  hydrazid«».... 
WMononrtnIs 


MaicapttMinwthur .. 
MsfCHnc  cywds  '. 


lllBw.uiiL  auKaia  * 

Msfcurte  tNocy  viat6.. 
Mfcuroui  nilrato  ' .... 


Synonyms 


l-Proyt.  2,3-«pQKy- 

fv'Anviyrrr^vkO'M^vkQdOQumUnv . . 


♦J'MaOie  11l-ina>iw>  t.»JJ.7-.«»liatilaUaun»3».<.7;7a  li*ah>i»u.. 


BHC-. 


^(3^0yrtopvMBdtanB^  1J£,3,4.S3'-taMflchlov9-~ 


Ettiana.  1.1,1.2.2J-«iaae(tao-. 
Tj:».<ig.wr  I  i—Li^uiij  ■t,*.4 
AnatanBHipMMlaa: 
Hwlfci 


>-t.4.9>andD.andD- 


zr  Willi|l«ii<iHffi»J-«i>iJ*iiunl»mO.. 


HyvOQaif  ci^nda — 


Raportabia  AflnMj^P 
Poundi(KIO0WM| 


QuanM|i<R(9 


PtKMfiftartc  acid,  laad  wit.. 


Z»Fw«idkina _.. 

T,2>0nydn>4.S-PTitdaz*iadk)ni 

PropanadHMt 


1«L464) 
t(Q.a5« 
t  (0454) 


1(01454) 

t«t454) 
T(K454) 
1«n.464) 


ttB.454) 
1(0.454) 

1(8.454) 

tp.484) 
1(Bje4) 

1  0X454) 

1(0.454) 

KI0(4S.4) 
1000(454) 
100(46.4) 
1(8.454) 
1(0.454) 
T  (0.454) 
1(0.454) 
1(0.«4) 
10(«A«) 

i«>(aa.4) 

9880(2270) 
W8t54) 
100(45.4) 
W(«4) 
iaO(4BL4) 
100  (4S.4) 
100(45.4) 

10(4.54) 
100(45.4) 

1(0.454) 
1BI.464) 
1(a«4) 

5008  (2Z70) 

5000  (2270) 
1(0.454) 

9008  (2270) 

1080(454) 

1080(454) 

♦«t454) 

1000(454) 

10  (4.54) 

1(0.454) 

1  (0.454) 

1(0.454) 

9800  (2270) 

5000  (2270) 
100(43.4) 
100(49.4) 

iaops.4) 

100(49.4) 

100(45.4) 

TP.C4) 

9000  (270) 

1(0454) 

no  (45.4) 

9000  (2270) 

10IT(«9.4) 

1  (0.454) 

1000(454) 

100(45.4) 

9000  (2270) 

9000  (2Z70) 

9000(2270) 

1000(454) 

1(0454) 

10(454) 

1(0.454) 

10(4.54) 

10(4.54) 

10  (454) 

10(4^) 

1  (0454) 
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Hazanloui  Sutwtanca 


MERCURY  AND  COMPOUNDS.. 

Mareury.  (acataloOlphanyt- 

Mercuy  tukninata 

Mathaaytonilnl* _ „ 

MatfMi'iiiiiw.  u-metttfl- 

,  broii¥>-.„ „ 

.  ctnoro- 

.  chloronwttKny- 


Meman«,  tfbromo- 

M««iana,  dichloro- _. 

Mottana.  dKMorodMuaro-.. 

MMhane.  iodo- _, 

Malhan*.  <»yt)is(cMon>- 

Malhine.  talracNoro- ._ 


Methane,  tribronio- 

Methane.  tncNoro- ,"_ 

Methane.  IhcNoronuwo- _ 

MathanesuHanyl  cNonde.  liicMotD-.. 

Melhanesutfortc  aod.  ethyl  ester 

MethanetNol 


4,7.Me«hano-1HHndene.  1.4.5.e,7A^heptK«on>-a,4.7.7a-le«rah¥dro- 
Melhanoic  acid _ 

4.7-Metfianomdan.  1  Z4.5.6.7,8,»<)c«achtao^4,7.7^tei(ih^ 

Methanol' _ _ „_ „ 

Mothapyiilene  ..„ „ !"!"IZ!."!!!1 

Methotnyl " ~ — 

Methoxychto Z       ~ 

Methyl  alcohol  * _ _ „ ZIL I~"  ~ 

Methytamine  @ _ 

2-Methylaziridine _ Z!!!.T~  11" " 

Methyt  Ixomida  * _  

I-Methylxnadtone.- .'  " " 

Methyl  chlonde ' 


Methyl  chkjrocartxmata.. 
Methyl  chtarohxm  ' 


**athylchlo»Dmethyl  ettwr  @ 

3-Mothyleho»»ilhrBne __.. 

4.4'  Meth»leiietiis<2-c«*»oenMne) 

2.2'  Mwiri»leiial)ii(3,4.6-tncWorophenoO.. 

Methylene  bromide , 

Methylene  chloride  • !.".!!Z!"I 

Methylene  oidda 

Methyl  ethyl  ketone  • _.!!"™ 


Methyl  ethyl  ketone  peronde  ' 

Methyl  hydrazine  * _ 

Methyl  iodkJe 

Methyl  iaobutyl  ketone 

Methyl  isocyanata  * _ 

2-Methyllactonilfile _... 


Meltiyl  mercaptan  ' 


Methyl  methacrylata  • _.. 

N-Methyl-N'-nitro-N-nitroaoguanidkw 

Methyl  parathion  • Z 

4-Methyl-2-pen«anone .._ 

MethyBNouracil 

Mavinphos  * 

MexacaitMte  • ZZZ." 

Mptomycin  C 


Monoethylamine  • 
Monomethytwnine 
5.12-Naphthacenedione. 


Synonyms 


Phenytmenxjnc  acetate 

Fulmkiic  acid.  iTiercijry(ll)»alt 

2-Pr9anenit;ila,  2-methy«- „ 

Dimathylamine  * 

Methyl  txomide  * _ 

Methyl  cNoode  " 

ChloiDmetJiyI  methyl  ether „„ 

Meth)rlchk)romethyl  ether  @ 

Methylene  bromido 

Methjlene  chlonde  • „ 

Oichlorodifkjoromethana  * 

Meth|l  iodide 

B(s(cttoromethyl)  ether 

Carbon  tetrachlonde  • 

Tetranitromethane  * 

Bromeform 

Chkx«<orm  * 

TricWoromofKjfluoromettwne 

Perctfcromettiyl  mercaptan  @ 

ThchloromethaneauHenyl  chlonde .. 

Ethyl  methanesuHonate 

Methyl  mercaptan  * 

Thiofiiethanol _ _ Z!Z 

Heptachlor  • _ 

Fonnleacid  " 

Chlor4ane* 

Chlonlane.  technical  • 

Methyl  alcohol  ' 


Reportable  Ouantity(RO) 
Pounds(Kikvams) 


Pyridiile.  2-[(2-(dimethylamino)ethy))-2-thenylamino]- 

Acetiiaidic  acid,  N-t(methy(cart)amoyOoxy]thio-.  methyl  ester., 

Ethant.  1.1.l-trichloro-2.2-bis<p-methoxyphenyl)- 

Methswl  • _ Z 

Monoettiytamma  ' 

1 .2-Pi«pyleniinne _.„._. „ 

Methane,  bromo-. _ „  

1.3-P«it»diene....„ IZ'.ZI"ZZ."" 

Methane,  chtoro- „_ !Z!Z..". " 

Certwtiochtoridk:  acid,  methyl  ester .".I!Z.Z"!Z." 

1,1.1-Trichloroethane  • _ 

Chloraniethyl  methyl  ether l..!Z!!"!!!!r!"!Z! 

Methane,  chkxomethoxy- ''Z!ZIZZ!  Z 

Benz[J]aceanthiylene.  1.2-<Jihydro-3-methyl- ZZ 

Benzenamine,  4.4'-methylenebl8<2-chkxo-...„ 

HexactHorophene- 

Methane,  dibromo- „ -_.IZ    Z 

Methane,  dichloro- 

Formaldehyde  ' „ ZZ 

2-Butanone ~...~.Z~'''"Z         

Ethyl  methyl  ketone  @ 1!.]!I!.Z.ZZ"Z!" 

2-Butanone  peroxxle _ _ Z! 

Hydraine.  methyt- _ZIZ"!]Z."Z!!ZI 

Methane,  iodo- _ _ !"!Z""""""    " 

4-MetH^2-pentanone.. 


i!»^r^r**°?";  <8*<*)*«=«y^10-t3^mino.^3.6-lrkJeoxy-alphl^L;iv;,i: 
h«opyrano«yl)oxy]-7,8,9,10-letrahydro4,8,11-trihydroxy-1-meth^!r^ 


NaphthMne 
Naphthalene.  2-chtoro-.. 


'.4-Naphthaleoedione 

2.7-NaphBjale«disulfonic     add.      3,3-.I(3>'; '*nethyHl.l'ii,»i„yij:«;4;iiyi^ 

bi»<a2o)]bis<S-emin<>.4-hydroxy)-tel»aaodkjmsalt  rr-.    -uiyi- 

Naphthenic  add „ 

1.4-Naphthoquinone _ „ ""! ~ 

•Ipha-Naphthylamine " ""■ 

bela-Naphthylamine " — 

2-Naphthylamine.  N.N-bie(2-chloroethyOh."Z!." " 

1-Naphthylamine _ "" " 

2-Naphthylamine — — 

alpha-NaphthylthiourBa ZI"Z"IZ!ZZ!Z"""Z!""." " " 

Nickel  t " 

Ntahel  ammonum  suHate " 

NICKEL  AND  COMPOUNDS ~Z " " 

Nk*el  cartwnyl  • „„  

Nickel  chtonde  • " "' 


laocyamc  add.  inethyl  ester 

Acetone  cyanohydrin  * _ _ 

Propanenitrile.  2-hydroi(y-2-methyl- 

Methanethiol _ 

Thiom«thanol 

2-Prop*noic  add.  2-mothyl-.  methyl  ester.. 
G«"«<*ne.  N-nitroeo-N-methyt-N'-nitro- . 


O.O-DlBwthyl  O-p-nitrophenyl  phosphorothioate..-.. 

Methyl  iaobutyl  ketone _. 

«(1H>-(*yTimidinone.  2>4]ihydro-6-methyl-2-thioxo- _ 


Anrtno^' 3- J,4)pyTT0lo<1  J>-a)indole-4,7-ciiiiifriTii^'^^^ 

meth|fl]-1.1a,2,8,8«.8b-he«ahydro^»methoxy-5Hnethyl- 
Melhylamine  @ _ 


Daunowydn .. 


beta-CMoronaphthalene .. 

2-Chlo«)naphthalene 

1 .4-Na»mhoquinone 

Trypan  blue 


1.4-Naphthalenednna.. 

1-Naphlhylamine 

2-Nap«hylamine 

Chlomiphazine.. 


alpha-Naphthylamine 

beta-Naphthylamme 

TNourea.  1-naphthalenyt-.. 


Nickel  totracarbonyl .. 


100  (45.4) 

10  (4.54) 

1000  (454) 

1000  (454) 

1000  (454) 

1  (0.4S4) 

1  (0.454) 

1000(454) 

1000  (454) 

5000  (2270) 

1  (0.454) 

1  (0.454) 

5000  (2270) 

10  (4.54) 

100  (45.4) 

5000  (2270) 

5000  (2270) 

100  (45.4) 

1  (0.454) 
100  (454) 

1  (0.454) 

5000  (2270) 

1  (0.454) 

5000  (2270) 

5000  (2270) 

100  (45.4) 

1  (0.454) 

5000  '■'£70) 

V       If*) 

1  (0.4S4) 

1000  (454) 

100  (45  4) 

1  (0.454) 

1000(454) 

1000(454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

100(45.4) 

1000  (454) 

1000  (454) 

1000  (454) 

5000(2270) 

10  (4.54) 
10  (4.54) 
1  (0.454) 
5000  (2270) 
1  (0.454) 
10  (4.54) 

100  (45.4) 

1000  (454) 

1  (0.454) 

100  (45.4) 

5000(2270) 

1  (0.454) 

10  (4.54) 

1000  (454) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

100  (45.4) 
5000  (2270) 

5000  (2270) 
1  (0.454) 

100  (45.4) 
5000(2270) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 

100  (45.4) 

1  (0.454) 

5000  (2270) 

1  (0  454) 
6000  (2270) 
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List  of  Hazjmoous  Substances  and  REPOvrMaLE  Qunnrnar-Conanuad 


Hazantom  Substance 


Wdiat cranide  ■... 
Nickalillt  cyanide.. 
McW  Iqriroidde... 
Nickel  nilrate  * 


Meoine'  and  salts  ' 
Nittitaod* 


Nrtrofsn  dioxidB  * 
Nkogantll)  oxide... 
MkogMW)  oxide . 


*  (mixed) .... 
m-Nilrophenol.. 
o-Nilrcphenol... 
p>Nitrophenol... 


»Niln«tianol  *.. 
P-lttkDphenol  v. 

2-l«»D|)heno<  *.. 
4-Nitro()hanol  * .. 


NITHOPHENOLS.. 


NJTHOSAMINES 

M-NihaaBdi-n^xitylainne 

tiMtwodiethanoteinne 

N-Mitaaodiethylafnine 

M-Ntoaaodknethytamine 

N4Mnaodiphenylaniina 

N-Mtroaodi-n-propylaniine. 

N-MMiaao-N-ethykjrea 

r^MlraBD-NHTiethykjrea 

W  mmau-N-melhyturettiane .. 

W-NitrosuiTM»lliytviiiylaniine 

N4«raac«ipendine 

H  Hmnaawirrolidine 


m-Nitrotduene .. 

O^Hrotolueoe... 

I^Nitrotoluene  .. 

S>N»o««luidine 


Utofaaniw ie-2.3-dimethanol.  1 .4,5.6.7.7-hexactyoro.cydic  aiiCta.. 
Oetamelhylpyrophosphorainide 


Oamimn'tetroxide 

7-Ckufbieyclo[2.2.1]heptane-2.3-dicart)oxvlic  add.. 
I^QHMalBne.  2^-dioxide.. 


2H-1  J>OM2aphosphonne^-[t>is(2-chlaroethyl)  wwiq]  tetrahyiko-2-aade. 

Oxinna 

Oione.  2-(chlaromethyl)- ', 


Paratarmaldetiyde  *.. 


PanlacHofotienzene 

PanlacMoroethane 

PantacNoronitrobenzene.. 

PamacMorophenol  * 

1.34>anMiene _ 

KscMGaoattiyfene  * 


ParcWoiCxiwUiyl  mercaptan  (g.. 


4-chl0R>-3-methyl> .. 
a-etUoro- 


2-cyclohexyl-4.6-dinitn>-.. 

a4-dichloro- 

a6-dic»*xo- „ 

a4-dimethyl- _ 


Synonyms 


Reportabte  auanlity(Ra) 
Pounds(Kilografns) 


Nickel 

fiMmm,  (SMHI-fliaaiifU-pyiralidinyl)-.  and  satls- 


Banzanamna.  4-nilro-.. 


NttajQtnl/^  <Bada.. 


1.2>PrapafMaiiai  I 


2-W>m)>i»iQl.. 


4-Nibophanal . 


Vfwnci,  4~fiitoo- .. 


Elhanal.  2^-<nikaaainiino4faia- . 


Elhammine,  N-elhyl-N-nilKiaa- . 


□Mkpnpylnilrosaniine .. 
Cartamda.  N-e(hyl-N-nitraaQ- . 


Cartamda.  M-mettiyt-N-nHraao- 

CM^ttnK  tcki,  methykiflraafy,  alhyl  aalar„ 

Elhenamine.  N-malliyl-N-nitoQao- 

Pyridine.  haxahydro-N-nilipat^- 


Pynola,  lekahyika-N-nilraao-.. 


Danzanamina.  2-inslhyi-5-nilro-.. 


EndOBuHai' 
aphaapharamida,  octamcShyl-. 


Qainiuni 


EndolhriL 


1,15-TiioxaaA,  2.43  >iwatli»l- 

PtwaphnrolHiaa  aoA  aOdiaOV  (X|H«mphany0aai8f  .. 


Aoaianiida.  liH4-aaaqphanyl)-- 


44>taR>-m-aaaal.. 


2-ChkicaphanBl 

4, 

Z4-I 


nmnA  2i4-dWlro-6-(  1  -mattiylpi  opyl)-„. 
2.4-dinitro-6-methyt-.  and  sails.. 

2,4-dinitn>- .™.,.. 

♦•*ro- 


pafilailiHiiu- 

23,4.6-tetractikirs-.. 

2.4.S-lhchloro- _.. 

a4.6-lrichloro- 


Phenok  2:4i6-tnnitro-,  ammoniuni  salt_ 


2.* 
^4-X)tsnal0. 


2.4-OinifcnphaBol  ■ 


nta 


a*ta 


2J.4.tt-TaaaLlikMuptianol ' 


2.4,6- TnsMopopAanBt ' 
Aomoniuin  pictaM  *_ 


t  (0.4041 
1(0-«4| 


5000(2270) 


10»(48l4) 
10N(«B4) 


ta9(a6i4| 
to»(«ai4| 

109  (46.41 
1«)0(46l4| 


100  (45.4) 


1  (D.4B4) 

1  (0.464) 
1(0.464f 
1  (0.454) 
1  (0.454) 

100  (45.4) 
1  (0.454) 
1  (0.454) 
1  (0  454) 
1  (0  454) 
1  (D.4GII 
1(0l464| 
1  (0.464) 

1000(454) 


1(0.464) 
1  (0.464) 


100*  (*94) 

1(0.494) 

1  (01494) 

1(0.464) 

1000(464) 

1000(464) 
1000(464) 
1(1464) 
10(4.54) 
1(0.464) 
1  (0.454) 
10(4.54) 
100(46.4) 
1  (0.494) 


100(45.4) 

1(0.494) 

saao(aa7ai 

1000(494) 
SOOO  (2170) 

ior(4e.4) 

100(4&4( 
100(46.4) 
100(46.4) 
iaO(46L4| 


10  (4.54) 

10  (4.54) 

100(46.4) 

10(434) 
10(4154) 
10(4^54) 
10(*54) 
10(4154) 


I 
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List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazaidout  SuManca 


Mwnyt  dctilowiMilm  • 

1.t(H1.2|P|wny|an*)pyran«.. 
Phtny^  niOTcaptwi  ^  „ 


Ptonytmarcwic  acMMa.. 


nwaptaic  acid  ■ 


:  acid.  DMhyt  (MMraphanyl  aitar-^ 
Ptwaghwit  add.  Ia«>  taR.. 


rtioat*iuiu>IMiiuic  add.  CO^Mhyl  SmaMyt 


Synonym* 


Oichlo«aphanylaiilti« 

lndano(1.2.3xd)(>yrana !1"I!!ZZ!!1~!~ 

Banzerwhnl..- „ ~ 

Thiophanol  *._ „ ZZL.."".""!™       

Marcuy.  (acatatoO)phanyt- Z...I"Z.."....  . 

Thiouraa,  ptwnyt-. _ _ ""''"' 

Phoapherodithoe  acid.  0,0^»etfiy)  S^athylthio),  melhijiter '! 

Cart)on|(  cMonda _ 

Hydrogan  phoaptuda _. ZZ!"11"Z 


Diethyl  p  nitrophaciyl  phoaphata.. 
Laad  ptKMphate 


gy^»°ywuit  add.  0.admtt<y«  S-I2  (nialhytanino)-2.iiii;,iij  ^I 
PhcMphonMuonae  add.  biKI-maaiyMhyO  aaMr.. 


"»■>*»"***:  "dd.  CO-datiyt  O.<|Halr0|)nanyl) « 

g^Ml^audiiuic  add.  O.OdMhyl  Oijyraikiyl  aaMr 

P["«PjWD»iioic  add.  COdknattiyl  0-Ip-[Wima(fiy«aniino)-««onyll"^hanii]  i 
"Wipnoiua  " , 


oaycMorida' 


ftwaphonis  wlMa- 


phthalate  esters.. 


2-ncotna 

Pfcaabaiia.  lafraalhyi- „ 

POLVCHLORINATED  BIPHENYLS  (PCSa) "' 

AndorlOie _ 

Aiodor  1221 

Arodor  1232 

Afodor  1242 , 

Arockv  1248 Z! 

Arador  1254 

Aiodar  1200.. 


O.&OiaViyl  Sflwlhyt  dWiiophoaphata . 


RaportaUa  OuantitytRO) 
PoundKKilograma) 


DiaopKOiiyl  Kuorophoiphala . 


O.Oam»ii  O^jyrazinyl  phoaphoroltwata.. 
Famptiur _ 


PiKMphorua  auMda 

SuMv  piKMphida 

Ptoiphana  pantaauMda  ' 
SuNur  ptMaphida. 


1.2-6araanadicartioxylic  add  anhydride.. 

Pyrtdhe,  2-<nelhyt- „ 

Tetraetlft  lead  • _ _ 


PQLVNUCLEAH  AROMATIC  HYDROCARBONS"." 


Potaiaiuni  dkhremaia  0- 

Pruaialuii  hy<*ande  ■ 

Pntaadum  panwaiiyaiiala  ■ 
Pxaaiiuiii  ai»af  cyanida... 


1-Propanal.  2.»<paxy- 


Prap««*J^nediyt2^metiy«iioko.Ton«^^ 
i-VTQoantnwM 


tHntni-.. 


''XDpane.  1.2-dbrenio-a«Mo(o-.. 
Prepana,  2-nko- „ 


,  2.2'-aKytii*(2-chloio-.. 

1>Ptapana  wHona 

PrapanadMaie 

Propel  laniWa.. 


Propeiiemaie.  »<Mon>- 

.  2-hydro^r-2-mettiyl-.. 


1.2>Prapenen)l.  Mnitrala- 

1-Piopanol.  2.3-dferanio-.  phoaphala  (3:1)  _ 

l-PKpenH.  2Hii«hyl- 

2-ftapenone.- 


POCYCHtORINATED  BIPHENYLS  (PCBs) 
POLYCMLOfllNATED  BIPHENYLS  (PCBs) 
POLYCHLORINATED  BIPHENYLS  (PCBs) 
POLYCHLORINATED  BIPHENYLS  (PCBs) 
POLYCHLORINATED  BIPHENYLS  (PCBs) . 
POLYCHLORINATED  BIPHENYLS  (PCBs)  . . 
POLYCHLORINATED  BIPHENYLS  (PCBs) .... 


Polasaiur  dKhromale  ( 


Polasaiun  bichramale.. 


2-Prapenane.  I^bromo-.. 


Prapergyt  atcohd  • 

2-Piopenal 

2-Propenainide 

Propene,  1>dhMon>-. 


1.1.2.3.3  J-hexad*)R>-.. 


2-A<apen*niHe,  2-fneViyi- .. 


2-Prapanaic  add.  athyt  eater.. 


2-Piapen-l.ol 


add.  2.nMhyt-.  elhyl  aalar..„ 
add,  2-iiMhyt-.  meVtyt  eelar. 


add.  2-<2,4.S-lridiloropheno)(y)-.. 


Pnipyiena  dkhtoride ' 


1,2  IVopyleiiiii*ie  *.. 
2-Plcpyi»-1.o( 


3.5-DichlDro^H1.1-d»nethyt.2<xopyny0benzamide.. 

Glyddyl*JehydB 

AMiiart)... __ _ ;~"™"" 

n-PropyHnwie  ' ZilZZ 

Dipropy*nine „ "'" 

1 ,2-Oibranio-3<Mon)pn>pane ZZ~Z 

2-Nitrap(«pana.... _ "' 

Bis(2-dHifoiiopropyl)  ether .".. . ~ 

1,2-Oxatlliolane,  2,2-dtoxida.._ 

Malononirile __ _ 

Ethyl  cyanide IZ~."! 

S-CHorcfnipionMnle 

Acetone  cyanohydrin  • „ _ 

2  MathyBictonitrita 

Nitroglyc«iine  *  .„ _... _.... 

Tn*(2.34bromopropyl)phoaphale.- .. 

•aobutyt  Mcohd 

Acetone  • _ _ ""'" 

Bromoaoalone  " _ "         


2-PropyrHl-ol.. 
Acrolein  • 


1.3.0ichtaropropane  ' 
Hexachlanprapana... 


MethaciytentbUe . 

Aoytic  add  *. 

Ethyl  I 


Ethyl  ine»ac»y«ale _ 

Methyl  mathaoytaia  * . 
A»yl  riooM  • .__ _. 


CjAy^jl 


2,4.S-TP  9 

^4.5-Tp  add.. 


1-Propanamine 

1 .2-OicM«opropene.. 

24tath^MhdineZ.Z 
Propergyl alcohol  "._ 


1  (0.454) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (46.4) 

5000  (2270) 

100  (4&4) 

1(a454) 

10  (4.54) 

5000(2270) 

10  (4.54) 

100  (45.4) 

1  (0.454) 

too  (45  4) 

1000  (454) 

1  (0.454) 

1000  (454) 

100  (45.4) 

too  (45.4) 

1000(454) 

5000  (2270) 
5000(2270) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 

1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 

10  (4.54) 
1000(454) 
1000  (454) 
100  (45.4) 

1  (0.454) 
5000(2270) 

1  (0.454) 

1  (0.454) 

5000  (2270) 

5000(2270) 

1(0.454) 

1  (0.454) 
1000  (454) 

1  (0.454) 
1000  (454) 

10  (4.54) 
1000  (454) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

5000  (2270) 

5000(2270) 

1000  (454) 

10  (4.54) 

1000  (454) 

1  (0.454) 

5000(2270) 

100  (45.4) 

1000  (454) 

100  (454) 

1000  (454) 

5000  (2270) 

1000(454) 

1000  (454) 

1000  (454) 

100  (454) 

5000(2270) 

100(45.4) 


5000(2270) 

5000  (2270) 

1000(45^ 

100  (454) 

1  (0.454) 

1000(454) 

5000(2270) 
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List  of  Hazarcx}us  Substances  and  Reportable  Quantities— Continued 


Hazardous  Substance 


PyfaVifim 

4-PyndinBmine . 
Pyridina' 


Pyndina.  2-[(2-4(lima(hytamino)elhyl>-2-  Ihenylamino]- 

Pyridine.  hexahydro-N-nilroso-..- 

Pyridine,  2-fnethyt- 

Pyridine.  (S>-3-<1-iTiemyt-2-pynolidinyO-.  and  salU 

4(1H)-Pyrin«dinone.  2J-dihydro-6-<nalhyl-2-lhloxo- 

PytophoaMtOBC  acM,  Miaettiy*  arter 

Py»»ole.  lalrtfiydro-N-nitroeo- 

QuhmUna 

RAOIONUCLtOES  *" _ "" ZZ"'". 

Rasefpina _ _ 


ResofCinol  * 

Sacchwin  and  salti 

Salro4e 

Selentous  acid 

Seteniuni  t 

SELENIUM  AND  COUPOUNDS. 

Selenium  dioxide _ 

Selenium  disuNide 

Selenium  oxide  ' _ 

Selenouraa 

L-Serine,  diazoacetate  (ester) 

Silver  ( 

SILVER  AND  COMPOUNDS 

Silver  cyanide  • 

SiNer  nitrale  * _ _ 

Silvex _. 


Sodium  • 

Sodium  arsenate  * ... 
Sodwm  arsanite  ' .... 

Sodium  azide  * 

Sodium  bichromate.. 
Sodum  wnuoride  *. 
Sodium  bisuWta*.... 

Sodium  chromale 

Sodium  cyanide  ' 


Sodkim  dfchromate  @ 

Sodun  dodecylbanzene  suNonata 

Sodium  fluoride  * __ 

Sodium  hydrosuKde  • 

Sodium  hydroxide  ' 

Sodium  hypochlorite  " 

Sodium  methylate  * _.._ _ 

Sodium  nitrila  * 

Sodium  phosphate,  dibasic 

Sodium  phoaphata.  tribasic 

Sodium  solonito  * 

4.4'-Stilben«diol.  alphaM>ha'-diethyl- . 

Streplozolocin 

Strontium  chrotnale _ 

Strontium  sulfide 

Strych««din-1(Vone.  and  salts 

Strychnidin-10-one,  2.3-dimettioxy- 

Strychnine  *  and  salts  * 

St^ene 

Sulfur  hydride 


Sulfur  morxxMotide.. 
Sulfur  phosphide _ 


Sulfur) 

Sulfuric  acid _ 

Sulfuric  acii].  dimethyl  aslar.. 
Sulfuric  acid.  thallium<l)  salt.. 
2.4.5-TBCid _..._ 


Z4>T  amines.' 
2.4.S-T  eaters  * 
2,4.5-T  salts'... 
2.4.5-T  • 


TOE' 


1 .2.4,5-Tetrachlorobenzene  - 
2.3.73-Ta 
1.1.1.2-Talrachloroathane  ' 
1.1.2.2-Tetrachloroethane  ' 
Tetractil6roelhene 


I  (TCDO).. 


Tetrachloroelhylene  * . 


2.3.4,6-Telrachlorophenol . 
Tetraelhyl  toad  • ...» 


Synonyms 


4-Aniinopyridne.. 
Mathwyritane. 


N-NWiuaeplparidina 

2-Plcolina 

Nicotine  '  and  salts  ' 

Mathj^thioixacil — 

TatraaChyl  pyroptVMphate  ' 
N-Ni>uaupyTTOlidina 


VoNmban-1»«art)oxyic   acid,11,17-dknelhoxy-ie-t(3.4.S4rimalhoxybanioyOoxy]-, 
methyl  aster. 

1.3-DanzanadM „ _ „ „ 

f,2-Banzisothiazoin-3-one.1.1-dk>xids.  and  saNs _ 

Benzene.  1 .2-methytenedloi(y-4-a»yt- 


Selenium  oxide  ' 
Sulfur  setonida... 
Selenium  dioade.. 


Propionic  add.  2^2.4,5-lrichtauphaii>My>-.. 

2.4.5-TP  9 _ 

2.4.5-TP  acid...._ 


Sodwfn  (ftctvoiTiMs  ^■■ 


Socfcjtn  bichfDfnsto .. 


Di>thylitilb>sti  ol «.. « _.« 

O-Gkicopyranoae.  2-dsoxy-2-(3HTielhy(-3-nNrDSOuroi(to>-. 


Strychnine  *  and  t^»  V 

Brudne „ 

Slrychnidin-10-one,  and  i 


Hydrogen  tuHlda  V 
HydroauHuric  add... 


Pho^ihorui  pantasuMdfl  ' 

Phoaphorua  aulfida 

Sawnium  dMuMda  „.„.,,^.„ 


Dimethyl  suHaM  ' 
Thaliunm)! 
Z4.5-T  ' 


2.4,5-Trichlorophecwxyacallc  add  ' 


2,4.6-T  add 

2.4,5-Trichlorophenoxyaoatic  add  ' 

000...„ _ _ 

Dictilorodiphenyl  dichlorelhana .— 

4,4' DOD 

Banzana.  1.2.4.5-latfachloro- 


Ethane.  1.1.1 ,2-te(raehloro-. 
EthMW.  1,1,2j4atiachtoo-. 
Ethane.  i;i,2.2-latiachtoro-. 


evacmoroevnyiaTie    

Ethane.  1 . 1 .2.24aliacWoiu- . 
Parchloroaltiylane  ' 


Phend.  2.3.4,6-talrachloco-.. 
Plumbane.  tetraethyi- 


RaportaUs  Ouan«ty(R 
PoundsOCiograma) 


Ouwitty(nQ) 


1(0.454) 

1000  (4M) 

1000(454) 

5000(2270) 

1  (0.454) 

5000  (2270) 

100  (45.4) 

1(0.454) 

10  (4.54) 

1(0.45^ 

5000(2270) 

1  10.454) 

5000(2270) 

5000(2270) 

1(0.454) 

1(0.454) 

10  (4.54) 

100  (45.4) 

10  (4.54) 
1(0.454) 
10  (4.54) 

1000(454) 
1  (0.454) 

1000(454) 

1  (0.454) 

1  (0.454) 

100  (45.4) 


10  (4.54) 

1000(454) 

1000(454) 

1000(454) 

1000(454) 

100  (45.4) 

S(X)0  (2270) 

1000(454) 

10  (4.54) 

1000(454) 

1000(454) 

1000(454) 

5000(2270) 

1000(454) 

100  (45.4) 

1000(454) 

100(45.4) 

5000(2270) 

5000(2270) 

1000(454) 

1  (0.454) 

1(0.454) 

1000(454) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

1000(454) 

100  (45.4) 

1000(454) 
100  (45.4) 

1  (0.454) 
1000(454) 

1(0.454) 
100  (45.4) 
1000(45^ 

5000(2270) 
1000(454) 
1000(454) 
1000(454) 

1(0.454) 


5000(2270) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


1  (0.454) 


10  (4.54) 
10  (4.54) 


VOL 


ISS 


TncMoramanofliioronwIhwia.. 
ThcMoropltanol ' 

2J.4-TricNarophanal- 

2.3.5-TricWoropheiiol.. 

2A6-TricMara(ihanol .. 

PhMiol.  2,4.5-lricMDro-.. 

Ph«nol,  2,4,6-«d*)it>._ 

3.4,5-TrtehlofophMOI 

2^.S-TricMore(ilwnot  * 

2.4,6-TricMoro(ihanol  • _ 

2.4>TiicMan)ptMnaxyac««ic  Kid  * ., 


TiMhanotomin*  dodacyfeaozana  lutfonata .. 


•ym-TrMkobantana  • 

1A5-Tiioi»ia.  2.4.S-liinM«)yt- 

^■<*(2.^<a»o>noprapyl)  phoaiphato .. 
Tnfpan  blua 


I  Hazirdoua  Waalaa  Charactariallc  o«  CocioaMty ... 
Uniwad  Hazaidoua  Waslaa  Chaiactariaiic  o«  EP  Toxicity.. 
Araanic  D004 


Bartum  DOOS.. 


Ca«num  OOOe 

ChroRMiin  CXX)7 

LMdOOOa 

Marcwy  D009 

Salanium  0010 

S»»af  D01 1 

EnMn  D012 

lindwwDOia 

MalhuxyUilui  D014.. 

Toxaphane  D015 

2.4-0  DOie 

44.5.TP0017 


Wianol.  2.4.5-«ric«oro-.. 
Ptiano(,  2^,6-trichkvo-.. 

2,4.5-T  • _ 

2.4.5-Tacld 


Baiaana,  t.3,5-lhnitro- _  ~ "   "~ 

Paraldahyde- -..        ■.■..........„..■ ■■■■■■■-. 

I-Propano^  2.3^«jfomo-.  phoiptiate  (3;1) II ."I L  _ 

2,7-Naphtliilanad«u«onic        acid.        3.3-£(3.3-dimemyto.r-biii;^H~4'^*^^ 
bis(azo)liis(S«nino-4-l>ydroxyHatrtaodiuni  salt 


100  (45.4) 

1  (0i454) 

100(45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

1000(454) 

1  (0.454) 

1  (0.454) 

100(45.4) 
1  (0.454) 
1(0.454) 
1(0.454) 
1  (a454) 

100(45.4) 


100  (4S.4) 
100(454) 


100  (45.4) 
1  (0.454) 
100  (45.4) 
100(45.4) 
1000(454) 
1  (0.454) 
1000(454) 
1000(454) 
100  (45.4) 

5000(2270) 
1014.5^ 


10(4-54) 

10  (434) 

10(4.54) 

10  (4.54) 

1000(454) 

1000(454) 
5000(2270) 

100(45.4) 
10  (4.54) 

1000(464) 
1  (0.454) 
1(0.454) 

100(45.4) 

1  (0.454) 

1000  (454) 

1  (0,454 

1(0.454) 

iP-454) 

1  (0L454) 

10(4-54) 

1  (0.454) 

1  (0.454) 

1(0.464) 

1  (a454) 

1  (0.454) 

100(45.4) 

100(45.4) 
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UST  OF  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazardous  Substance 


Unlisted  Hazardous  Wastes  Characteristic  01  IgnitabiHy .. 
umistad  Hazardous  Wastes  Charadarislic  at  Raadivily... 

Urad,  5-this(2-chlofoelhrtaminol-- 

Uraci  mustard _ _ _ 

Uranyl  acetate  • _ 

Ur«V  nitrata  * 

Vanadfc  add.  ammoniuni  saK. 

VanadunHV)  onde _ _ _. 

Vanadum  pentoaide  * „ 

VarwVauHals ZIZ'Z'IZZ'IZZI~"Z 

Vntt  aoalMe  • „ 

Vlnyt  cNoride  * „ _ _ _„ 

VmyMsne  chloride'..-. 


Warfarin.. 
Xylene  *  (mixed).. 


m  Owuerie,  dknt^tyfi.. 

o  Oeruone,  dimethyl... 

p-Benzene,  dvnolhyl... 

Xylenal  • 

i4-Xylenol  @ _ _.. 


YoNmban-ie-cartMxykc   acid.11.17-dime(hO)cy-1B-[(3,4.5-trinielhoxytienzoyl)oxy]-. 
methyl  ester. 

ZiTK  «.._ „ _ 

ZINC  ANO  COMPOUNDS __ _ „ 

Zinc  acetate _ _ _ _ 

zinc  ammorvum  chloride..... . «. „. 

Zirtc  borate 

Zinc  faromde — „... „ 

Zinc  carbonate „ _ 

Zinc  chlorwie . „ „ „. 

Zinc  cyanide  * ..._ 

Zinc  lluonde _- „ ..„ „ „ „..„ 


Zinc  formate.. 


Zinc  hydrosulMa  *_ 

Zinc  nitrats '._ 

Zinc  phfiolBuWonBito ,. 

Zinc  phosphide  * _ 

Zinc  lifc  <.ifluu<it)ii „. 

Zinc  sulfate — „^ 


Zirconium  nitals  * 

Zirconium  potaesium  fluoride.. 

Zirconium  suNale  * 

Zirconium  tetrachloride  * 

F001 __ 


The  foiOMng  spent  hetogenatsd  solvents  ueed  in  degreeiing  and  sludges  Irom 
the  recovery  of  Iheee  eotwsnts  in  degrsasing  operotionsL 
WTr 

(b)  Tnchloroethytene. 
(c) 
(d)  1,1,1-Ti 


(e)  Carbon  tstracWurlda 

(f)  Oitoinated  fluorocartwns... 


F002.. 

The  following  ^Mnl  halogenalad  solvents  and  the  still  bottoms  Irom  the  recovery 
of  these  sotvams. 

(a)  Te»«ehloroelhytene.._ _ 

(b)  Methylene  chloride „ _ 

(c)  Trichloroelhyleiie „ „ 

(d)  1.1,1-Tnchloro9lhane_ I!!I'ZI!"IZZI~I!Z]I!II!I 

(e)  Chlorobenzene .._ _ _ _ _ 

(I)  1 .1  i-Trichloro-1  A2-trifluoroethane 

(g)  II  riii  lihiiiilieiii.eiie _ - _ „ _ 

(h)  Tncfilorofluoromolhane  — „ _ . 

F003 „ ....„ 

The  tofcyinB  spent  norvhalogenated  solvents  and  solvanis _ _ 

(a)  Xylene.. 


(b)  Acetone 

(c)  Ethyl 

(d)  Ethyberosne.. 

(e)  Ethyl  < 


(f)  Methyl  isobutyl  ketone.. 

(g)  n4utyl  alcohol.. 


(h)  Cyciohexanone.. 
«l 


F004. 

Ttw  foiowing  spent  non-halogenated  solvents  w<d  the  stillbotludis  from  Ihe 

recovery  of  these  solvents:  (a)  Cresols/Cresylic  acid  (b)  Nitrobenzene. 
F005._ _ 


The  totonnng  spent  non-halogenated  solvents  and  the  stillbottoms  from  the 
recovery  of  these  solvents:  (a)  Toluene  (b)  Methyl  ethyl  ketone  (c)  Carbon 
dtejWde  (d)  Isobutanol  (e)  Pyridine. 

F006 - 


Wastawatar  kaotmeiM  sludges  from  electroplating  operations  except  from  the 
foiowing  piocenei.  (1)  sulfuric  acid  anodizing  of  akjminum.(2)  tin  plating  on 
cartion  steel.  (3)  zirK  pleting  (segregated  basis)  on  carbonsteel.  (4)  skjminum 
or  zinc-akiminijm  plating  on  carbon  steel.  (S)  cleaning/stripping  associated  with 
tin.  zinc  and  akiminum  plating  on  cartxxi  steel,  and  (6)  chemical  etchirig  and 
milling  of  aluminum 


Synonyms 


Uracil  mustanj _.. 

Uracil.  5-tbis(2-chloroelhyl)amino]-. 


Ammonum  vanadate.. 
Variadksn  pantoside  * 
Vanadkim(V)  oadda 


Ethane,  chtoro- _. 

Ethene,  I.Hichtoro- 

1 ,1-OichloroeChylene _ 

S^alpfia-AcetonytwnzyfH-hydroKycoumarin  and  i 
Benzene,  dknelhyl.. 


m-Xylane.. 
o-Xylene... 
p-Xylene... 


2,4-Oimelhylphenol 

Phenol,  ^4<imethyl- .. 
Reserpine 


Reportable  Ouanlily<f«3) 
Pommx 


KKilogrsms) 


100  (45.4) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

1000(454) 

1000(454) 

1000(454) 

1000(454) 

5000(2270) 

1  (0.454) 

5000(2270) 

100  (45  4) 
1000(454) 


1000(454) 
100  (45.4) 

5000(2270) 

1000(454) 

1000  (454) 
1000(454) 
1000(454) 
1000  (454) 
1000(454) 
1000(454) 
10  (4.54) 
1000(454) 
1000(454) 
1000  (454) 
1000(454) 

5000(2270) 
100  (45  4) 

5000(2270) 
1000(454) 

5000(2270) 
1000  (454) 

5000(2270) 

5000(2270) 
1  (0.4S4) 


1  #  (0.454) 

1000#  (454) 

1000  (454) 

1000  (454) 

5000  #  (2270) 

5000(2270) 

1  (0.454) 


1  #  (D.454) 

1000  (454) 

1000#  (454) 

1000(454) 

100  (45  4) 

5000(2270) 

100  (45.4) 

5000  (2270) 

100  (45.4) 

1000  (454) 
5000(2270) 
5000(2270) 

1000(454) 
100  (45.4) 
5000(2270) 
5000  (2270) 
5000  (2270) 
5000(2270) 

1000  (454) 


100(45  4) 


1  (0454) 
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List  of  Hazardous  Substances  and  Reportable  QuAMrmES-ConJinued 


Hanrdota  SubitMioe 


FW7 _ 

SpW  cywiid*  pMng  bath  mMtom'iiiinliieiiiiimg 

FOOS _ „ _ __._.„ 


_,,__ I  e«  Pl**^  6*»»  lioiTm>Lliu(]Wiiiu  oper- 

•^oi* '^^  CfiTKtM  mm  m»i  m  Urn  pmmi  Ifmtmpt  M»  fneiam  imi^ 
''■awplliiiu  plaing  tiMi  ihrigM).  r— — 

POO©, _ _.. 


Spwn  iMppBB  and  dammt  bWli  loMNw.  tw»i  iHrtoplllWB  ep««fcn.  whm, 

apart  Mppmg  and  deaiMielMlltMluliOM^  ^^ 

F010 __ 

OianMng  bath  ikidga  Iram  oil  baMa  fcam  mmW  haM  taatag  oparaiiona  ahani 
cyvKlaa  are  uswt  m  iha  pncoa  iaiGapl  hic  pMCioua  owlak  iw»aaMina 
qiwncNng  bath  sludges).  * 

F011 


Spant  eyanida  sokitons  feom  sak  bath  pol  rts«*m  tam 

oparainns  (axcaot  tor  pradous  maiala  haat  traakni  spam  cyanids  aohikcm 
from  San  bath  pot  daamo).  ^^  ^^  «»iaona 

F012 


Oianchmg  wastewater  traatmarit  akidgea  irom  neltf  haat  baaino  oparaten* 
«4<era  cyarades  are  uaad  in  the  pioceaa  (axcaDl  kv  craciua  mataia  hax 


treating  quenchmg 
F0t9 __ 


W^awaler  treatment  studgas  from  the  chamKal  conversion  coating  ol  riuminum 
F020 _ _ .  


Wastes  (except  wastewater  and  spent  (aitnn  Irom  hydrogen  cMoiide  pivilicalion) 
Irom  the  pnxkiction  or  maniiaclunna  uae  (as  a  laaciwit.  chenacal  intermedi- 
ate, or  component  in  a  tornwlating  proceaa)  o(  trH)r4enKhiorophenol.  or  ol 
WenjedBtes  used  to  produce  their  pesticide  defi»a«MS.  cn*  listing  does  not 
»>c»«le««tes  Irom  the  production  ol  hexacNorophene  feom  highly  purrhed 
2.4.5  tncMoroptwnot.). 

FQ21 _ 

WaHu  (ncapt  wastewater  and  spent  cart^  fr^"hi«ogain  chiorida  pwifiMtolii 
S!"  "".P*"***""  "  "»nu«acturing  uaa  (as  a  raaciant.  chemical  intemiedi- 
Me.  or  component  n  a  (onmMing  process)  ol  penlachlorophenol,  or  o( 
MarmadMea  used  to  produce  its  derivalives.. 

F022 _ __ 

WaMM  (axcapt  wastewater  and  spent  caiienn  tmniiri^inoen'oia^^ 
Irom  the  mararfactumg  use  (as  a  reactant.  chemical  intermediate,  or  comoo- 


"  *.^?*^*^  process)  o»  tetra-.  penia-,  or  hexachtorobenzenes  under 


FQ23. _ 

W^  (mepi  wastewater  and  spent  caiion  ktiiii' hydrogen  OMOe'iiih^ti^) 
*OT  the  productmn  of  malehals  on  equiproent  previously  used  tor  the 
proAirton  or  manuiactaing  use  (as  a  ra«:tant.  chemical  intennedMe.  or 
oomponant  m  a  tomwlaang  process)  ol  M-  and  >a>acMoiuMienul8.  (TNa  ieling 
does  not  sidude  wastes  »om  aquipwant  uaad  only  tor  »ie  productionor  use  ot 
nexacnotophane  *om  highly  punted  2.43-MeNotophanoL) 
F024 _ ^_ 

^"TmL^'^^  •**  "^  *^  *  tiaiiiiion  widuaaThwh^  ami  tori "iid' 
?^..^**7**  "««•  •""  »»  production  ol  chtorinalad  alphalic  hydrocar- 
^^  •""^carbon  conMnt  from  one  lo  Hwa.  utUng  tae  radtoal  catalyzed 

spent  dnsicants4sic).  waslaaatui.  waitoaalai  kaelmani  sludges,  spent  cata- 
lysts, and  wastes  listed  in  Section  261.32.).  — UH~,  n^Bra  oia- 
F026 


horn  me  production  ol  matanala  on  aquipnwnt  previously  used  tor  the 
7»«<actunng  use  (as  a  reactant.  chemical  mtennedlala.  or  component  m  a 
'wmuwwg  process)  ol  tetra-,  penta-.  or  hexachtorobenzena  under  Mtfne 
conditions.. 
F027 _ 


a*»aed  unused  lonniMiona  oonMning  «-.  ''mm^7'tir~i)tntK^^ 

opheools.  (Th«  kstmg  doaa  not  inckida  leimulaliuia  conlanng  hexachtoro. 
"•«-*  syntheaoed  fcom  prapuhlied  ^4.5■»iehtorephenul  as  the  sole  compo- 


F028. 


I  lasting  horn  the  incineration  or  thermal  »B«lmantolsoii't 

KOoT  "■™**"  **'"*  •**  WaO.  «»'.  F022.  Fees,  FOae.  and  FM?.. 


„ I  »fc««9»'n»m»>  treatment  el  ,aslu.lu.s  Irom  wood  B.;.;;;;^.^ 

prooeaaes  that  use  creoaota  and/or  fiaiilatlilumilieriut. 

W^eistjr  treatnient  tiiidga  *win"'tha  piliilrtiii  rt 
K003. 


treatment  sludps  tam  the  production  ol  molybdate  orange 


pigments.. 


K004  _ 

W««Bwatef  treatment  sludge  Irom  ttte  production  oi'ii"iirti^'|)i^^ 

1^006. 


Wastewater  treatment  sludge  Irom  the  production  o(  chrome  oxide  green 

pigmerss  (anhydrous  and  hydratad). 
K007 


U',^**"*'  Ireatment  sMge  from  the  production  oT^wi  t*i''^iiJi^iiritsT 
K008 _ 


Oven  lasKkie  from  the  production  ol  chrome  oxide  green  pigmerrls." 


Distillaiion  bottoms  from  the  producton  ol  aoetaWehydisirom  attiyiensi 


10(4-54) 


10(4.54} 


10(4.54) 


10  (4.54) 


1(0.464) 
1  (0/t54) 


HOj*S*t 


1(a464) 


1(a464) 


1(0.464) 

1  (0.454) 

1(0.454) 

1  (0464) 

1(0.454) 
1(0.464) 
1  (a454) 
1(0.454) 

1(0.454) 
1(&454) 
1(0.464) 


K010 

ion  sic 

K011.. 



■eaan 

FitoMM 

K013.. 

„ .„. 

■mm* 

>ak«ai 

K014.. 

■Mbia 

vfconi 

KOI  5. 

Siltba 

nams 

K016.. 

Heavy  andac 

■M7_ 

riBBMy 

ends 

apiaHaroh) 

K01».„ 

Mmif  ends  1 

K01»._ 

._ 

Heavy 

ends 

K020._ 

Heavy 

ends 

K021.. 

Avaai 

•  spei 

K022.. 

Diitilaiun  bo 

Distllatlon  id 

K024... 

BsMM 

ion  bo 

K025.. 

By-produdn 

WattBwator  t 

'"Tf 

Wastewater 

K034..._ 

FiMar  solids  t 

K03S _. 

Waatawalart 

K036 _.. 

9tMhaMma 

K037 

Waatawalart 

MIB 

FJHarcakaki 

phoraia. 

■Mas. 

Wastawalsrt 

K041 

K042 _.,. 

Heavy  anda 

tkeprodud 

K043 

aj  aiiMsiupi 

K044 

Wastewater  t 

K045 _. 

Sponi  cartxMi 

MM! 

Wastewater  1 

lead-based 

MMZ.      

PInk/yadwali 

K04e.- 

Osaekiedar 

K049 
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Hazardous  Substance 


KOtO 

OMMkM  aids  cuts  hnn  Vw 

K011 _ 

•t^fcw  rtiaaiii  frocn  ths 

K013 

MMMOTifraain  from  tha 
K014 _. „ 


o»  aiiilulJslmlaliuia 


^  1^  w^pfowKttowflr  ac^teniWa.. 


KOI  5. 
K016 


of 


or  dkUMion  roiiduas  frem  Iha  production  ofcwbon  Mrachlonde.. 


Haavyandt  (aM  bolttnt)  ftoni  the  purificallon  column  Mha  production  o( 

opuMvonyonn, 

K01». _ 

Ma^ands  irem  iha  lraclo»a<iaw  lala m  smut  tWsiidspiiiiatliiiii".... 

K01». _ _. 

3m  Iha  flilHalion  ol  altiyiena  dBMoiida  inaViylena  didMoiida 

iffl  tw  dMIwiion  ol  vtnyl  chloride  in  vinyl  cMorida  monomar 


K020„ 


K021... 
K022... 


oaWyat  waala  laai»  laaraMMlliaitaa  pndi 


bottom  tan  inxn  the  produdion  ol  phanol/aEalana  (rmi  cumane.. 


Oistllation  Ighl  ends  trom  the  production  ol  phlhalic  anhydride  tarn  raoMhtfane . 
K024 


K02S.. 


benzene. 


bottoms  Irom  the  production  ol  nitrobenzene  by  the  nilialion  ol 


Stripping  stil  tails  Irom  tha  production  ol  methyl  ethyl  pyiidne*-. 


CanMuga  and  distilalion  peaiduas  from  toluene  dnocyawie  producton.. 

Spent  catsly*  from  the  hydrocMorinator  reactor  in  the  production  ol1.l"f- 

K029. 


K030.. 


I  the  product  I 


etVVl 


Column  bolloma  or  heavy  ends  fcom  the  combined  production  ol  WcWoioetfiy- 
fc—aadperchloroethylaua. 


K031_.- 


Byproduct  salts  generated  in  ihe  producton  ol  MSMA  and  cacodytc  add.. 


Wastewater  traatmeni  sludge  Irom  the  production  ol  chlordane.. 


WaatMBtar  and  scnA  valsr  Irom  the  cMorinalion  ol  cydopenladiene  in  the 
pafcfftipiol  chlordane. 

K034..._ _ 

FJHer  solids  from  the  RNrttion  ol  heicachlorocyeiopantadiene  in  ilie  produittin  ol 


K035 _ _ „ 

Wastavialsr  treatment  sludges  generated  in  the  production  oi  areoiiole.. 

K036 _ _ 

9IMfeallanie  Irom  toluene  ™^*~r'ir'  HiHIslinn  ~  ■i««p»»w*.>«i~»  ^  > 
K037 _ 


treatment  shjdgea  Irom  the  production  ol  dauNoton.. 


I  the  warikng  and  akipping  ol  phorate  production. 


Finer  cake  Irom  the  IHtralion  ol  diathylphosphorodilhiotc«cid  in  the  production  ol 

phoraia. 


Wastewater  treatment  sludge  from  the  production  ol  phorate.. 
KMI _ 


r  treetment  studga  Irom  the  production  ol  toiraphttM.. 


K042. 

Heevy  ends  or  dislillalion-  residues  from  the  distillation  of  letrachloiobenzena  in 
ttm  praduction  ol  2.4.S-T. 

K043 _„ „ 

IM  dWMerophenol  wasts  torn  the  production  ol  2.4-D 

K044 

WsstewMer  treatment  sludges  from  the  manulactuiing  and  processing  ol  eiqpi^ 

K045 _ _ _ 

Spent  carbon  from  Ihe  traatmeni  ol  wastewater  containing  exploaivaa 


Wastewater  treatment  sludges  Irom  the  manufactuhng.  formulation  and  loading  of 

laed-l>asad  initiating  compounds. 

nnkftad  water  from  TNT  aperalions _ _.. 

K048 _ 

Oseekiedair  flotation  (DAF)  float  from  the  petroleum  refining  industry _... 

K049 __ _ 

Slop  Oil  emulaion  solids  frem  the  petroleum  refining  industry 


Syrionyms 


ReportaUe  QuanaiyIRO) 
Pounds(Kiograma| 


1  (0.464» 

1(0  464» 

1(0.464) 

5000(22701 

1(0.454J 

1  a>-454) 

1  0X454^ 

1  (0  454) 

1(a454> 

1  (0.4S4J 


T(0.454» 

T(0.45«> 

5000(2Z70» 

5000(22701 

1(0.454) 

TO0C(45« 

1P.454» 

1  (0.4541 

t(H.454J 

1(0.454) 

1(0.454) 

1(0  454) 

1(0454) 

1  (0.454) 

t(0454y 
T(B4S4) 
1  (0.454) 
1  (0454) 
TO  (4.54) 

1(0454) 
1  (0454) 
tP4S4) 

t  (0.454) 
W(4.54) 

10K54) 
too  (45.4) 

10(454) 
1  (0.454) 
1  «0.4W> 


BEST  COPY  AVAILABLE 
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List  of  Hazardous  Substances  and  Reportable  QuANTrriES-Continued 


Hazardous  Substance 


K050.. 


Heal  exchanger  bundle  cleaning  sludge  Irem  mi''(>B«^teui^reiwngindust.y .' 


API  separator  sludge  from  the  petroleum  refining  miaiv 
K052 ' 


Tank  bottoms  (leaded)  from  the  pelrolewn  refiniog  indiitry'. 
K060 


Ammonia  stiH  Ime  skjdge  from  coking  operakons  

K061 

Etnission  control  dt^t/siijd^  trom  thi'prtiri^y'  p^oductii,' ^'m 

lumaces. 
K062 _ 

Spent  pKkle  kquor  from  steel  finishing  opeiabons. 

K069 


Emission  control  Ajst/skidge  from  secondary  lead  smelting 
K071 ^ 


Bnne  punftcakon  muds  from  the  mercwy  ce«  process  in  chlonne  production, 
where  separately  prepurilied  bnne  is  not  used 

K073 

Chkxnated  hydrocarbon  waste  from  the  purification  step  oltii  diaphragm  'dell 

process  usmg  graphite  anodes  in  chlonne  produckon. 
K083 

Diskkatton  bottoms  from  anikne  extraction 

K0e4 


Wastewater  treatment  skidges  generated  duhng  the  pr^iiiirton  oi'vitirinirv 

Pharmaceukcals  from  arsenic  or  organo-arsenic  compounds. 
K085 


OiskNakon  or  fractooation  cokjmn  bottoms  from  the  piloduction  of  chiorotoen^ 

K086 

SolveniwBhes  and  skrdges.  caustic  waiieiandiiudgesror«iter  Washes' and 
skidges  from  deanwg  tubs  and  equipment  used  in  the  formulation  o(  Ink  from 
pigments,  dners,  soaps,  and  stabikzers  containing  chromium  and  lead. 

Decanter  lank  tar  skidge  from  cckinamaiona 

K093 


DBrtillakon  kght  ends  from  the  production  of  phlhit''ai*.ydridofri.;'i^ 


Dirtkation  bottoms  from  the  production  of  ph«haiic"ainhydnde"'friiiitt>t>;i;^ 
K095 

DBfiMakon  bottoms  from  the  produckon  ol  l.l.l-frichloroethvie" " 

K096 _ _  _ 

Hwjrjwte  from  the  ttn^y  eridH  coknin  from' the' Voiuctoii'  of"  1.1,1  i^ 

K09r 


^'SamL^"*^  ischarge  from  the  chtordane  chkjriniiia  «  ii  priirti^ '«' 
chiordane. 


Kose _ _ 

Untreated  process  waslewMr  h^cim'the  produckori  (ii''toi,i»iri.; 
K099.,. 


Unkeated  wastewater  from  the  produckon  of  2  ii 
K100 


"'^SJS^KHXT'  "^  ""^  0.  emiiiKi'contro.  dust^skidge  .^ 


°tiIS!!^Jf J"^  ''°!!L'**  ««*tettoii''i)«''ai«ni^'ba8ed 'co.,,poun<te''in'''t^^ 
prodwiwn  of  veterwwry  pharmaceukcals  from  menc  or  organo-arsenk:  com- 


K10Z.. 


"^J^rJ!ll^l!?'!!!!^  o«*on  to  deiotoniakonii  the  production  oi 
K1^^^  <**"«=«*=«*  'TO"  ««*:  or  organo-arsenic  compounds. 


Process  residues  from  anikne  exfraction'from''t)w''|)rod^'ti<)ri'tH''a«kni''.'.'.'l'..'^^ 

Combiied  wastewater  sfreams  ge^a't'od''hirn''nitr'oberiii/'„i,i  "iiortii;:' 

zones. 

K105 

Separated  aqueous  stream  from  «>e'  'tmaa'proOui^tii^'''^^^ 

produckon  of  chkxobenzenes.  *   mep   in   the 

K106. 


W«rtewater  treatment  skxJge  from  the  mercury  cell  process  '»i'cri»»i"proch«;:' 


tton. 
Kill 


Product  washwaters  from  the  production  of  dimfrotoiuen^ 


K112 


via  nitration  of  tokiene. ... 


Rwcttoo  by-prodjict  water  from  the  drying  "ookjrrii' in  th^'p,ichic',ion' of  Iduene^ 
aamme  via  hydrogenakon  of  dinifrotokjene.. 


K113.. 

Conderned  liquid  kghl  ends  from  mi''purifi<ition  of ' tohjeii^,T»r.e  »i  fr^^ 
^^produckon  of  tokiene(kamine  via  hydrogenakon  of  dinifrotokiene.. 


^■^  ♦'om  »»  punficakon  of  tokjenediamine''m' the'^odurtoo' of  toluen^ 

mine  via  hydrogenakon  of  dmifrolokjene.. 
K115. 

Hwvyends  from  the  puriitaMon  oil'  loiuiniiaiTii.;*''!,,'  the  pr'oduction'of  tijlue^ 

(kamme  via  hydrogenakon  of  dinitrotokiene 
K116 


°'SCI^,^^!]2r"'!J!;?"  *•  ***"'  '«*~^  o*™  in  ttip^^ 

*socyanate  via  phosgenation  of  tokienediamme.. 


Synonyms 


Reportable  Ouanttty(RQ) 
Pounds(Kilograffla) 


1  (0.454) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
1  (0.454) 

1  (0.4.S4) 
1  (0.4541 
1(0.454) 

1  (0.454) 

100  (45.4) 
1  (0.454) 

1(0.454) 

1  (0.454) 

100  (454) 

5000(2270) 

5000(2270) 

1  (0.454) 

1  (0.454) 

1(0.454) 

1  (0.454) 
1(0.454) 
1  (0.454) 

1(0.454 

1  (0.454) 

100  (454) 
1(0.454) 

1(0.454) 

1(a454) 

1(0.454) 
1  (0.454) 

1  (0  454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 
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List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazardous  Substance 

Synonyms 

Reportable  Quanlily(nQ| 
Poi«idi(IUograma) 

K117 

1  (0  454) 

1  (0  454) 

1#  (0  454) 

Wastewater  from  t»w  reaction  vent  gai  scnjbber  in  Itie  production  of  eltiytene 
bromide  via  bromnation  01  alhene.. 

Kite _ 

Spent  abaofbenl  solids  from  purification  of  ethylene  ctbronvde  in  the  production 
K136 _ 

Slii  bottoms  from  the  purification  of  ethylene  dibromide  in  the  production  of 
ethylene  dibromide  via  bromination  of  ethene.. 

Footnotes; 

#  -  indkatee  that  tt<e  RO  is  subject  to  cliange  ivhen  ttte  assessment  of  potenliel  carcir 


lOgenicity 
of  the  m 


and/or  dwomc  tonicity  is  compMe 


piecas  of  the  solid  metal  reiaand  ■  equal  to  or  aitceeds  100  wicrometsn  (0.004  wcties) 


«  -  no  reportinB  of  releases  of  liiis  hazardoua  substance  is  lequred  if  ttte  dometer  i 

t«  -  «ie  RQ  lor  asbestos  is  imled  to  fnable  forms  only 

*  -  indicates  that  th«  material  appean  by  name  in  the  Hazardous  Materials  Table 

**  -  IndKates  that  no  RO  is  being  aswQnnd  to  the  qaneric  or  tiroad  ctass 

*"  -  Iron  dexkan  was  designatod  as  a  hazardous  substance  under  CERCLA  solely  because  of  its  listing  as  a  hazardous  waste  under  Section  3001  of  RCRA.  The  Agency  tEPA]  recently 
proposed  to  defest  ron  daartran  under  RCRA(50  FR  46468-46470.  November  8,1965).  The  Agency  hes  ^so  proposed  to  oekst  ron  dex»wi  kom  Table  302.4  of  40  Cm  302.4  and  thereby 
remove  Us  designaton  as  a  CERCLA  hazardoua  substance. 

@  -  indicales  that  the  name  was  added  by  RSPA  becauae  (1)  the  name  is  a  synonym  tar  a  specific  hazardous  substance  and  (2)  the  name  appeers  in  the  Hazardoua  Materials  Tabts  as  a 
proper  shippirtg  name. 

BIUJNQ  CODE  4S10-60-T 


9.  In  S  172.102,  paragraph  (e)  is  revised 
to  read  as  follows: 

S  172.102    Purpose  and  us*  of  Optional 
Hazardous  Materials  Tabto  for  International 
shipments. 


(e)  If  a  hazardous  material  that  is  a 
hazardous  substance  is  offered, 
accepted  or  transported  under  an 
acceptable  shipping  name  from  the 
Optional  Table  that  does  not  contain  the 
name  of  the  hazardous  substance,  the 
name  of  the  hazardous  substance  must 
be  entered,  in  parentheses,  in 
association  with  the  proper  shipping 
name.  For  waste  streams  or  for  wastes 
which  exhibit  an  EPA  characteristic  of 
ignitibility,  corrosivity,  reactivity,  or  EP 
toxicity,  the  basic  description  must  be 
followed  by  the  waste  stream  number  in 
parentheses  or  by  the  letters  "EPA"  and 
the  word  "ignitability"  or  "corrosivity" 
or  "reactivity",  or  "EP  toxicity",  in 
parentheses,  as  appropriate. 
***** 

10.  In  S  172.203.  paragraph  (c]  is 
revised  to  read  as  follows: 

S  172.203    Additional  description 
requirements. 


(c)  Hazardous  substances.  (1)  If  the 
proper  shipping  name  for  a  mixture  or 
solution  that  is  a  hazardous  substance 
does  not  identify  the  constituents 


making  it  a  hazardous  substance,  the 
name  or  names  of  such  hazardous 
substance  constituents  as  shown  in  the 
Appendix  to  S  172.101  must  be  entered 
in  parentheses  in  association  with  the 
basic  description.  For  waste  streams  or 
for  wastes  which  exhibit  an  EPA 
characteristic  of  ignitibility,  corrosivity, 
reactivity  or  EP  toxicity  the  basic 
description  must  be  followed  by  the 
waste  stream  number  in  parentheses  or 
by  the  letters  "EPA"  and  the  word 
"ignitibility",  or  "corrosivity",  or 
"reactivity",  or  "EP  toxicity",  in 
parentheses,  as  appropriate.  These 
requirements  also  apply  when 
descriptions  from  the  (Optional  Table  in 
S  172.102  are  used. 

(2)  The  letters  "RQ"  must  be  entered 
on  the  shipping  paper  either  before  or 
after  the  basic  description  required  by 
S  172.202  for  each  hazardous  substance. 
For  example:  "RQ,  Cresol,  Corrosive 
material,  UN  2076";  or  "Hazardous 
substance,  liquid,  n.o.s.,  ORM-E,  NA 
9188  (Adipic  Acid),  RQ '. 

11.  S  172.324  is  revised  to  read  as 
follows: 

9  172.324    Hazardous  substances. 

[a]  Except  as  provided  in  paragraph 
(b]  of  this  section,  if  the  proper  shipping 
name  for  a  mixture  or  solution  that  is  a 
hazardous  substance  does  not  identify 
the  constituents  making  it  a  hazardous 


substance,  the  name  or  names  of  such 
hazardous  substance  constituents  as 
shown  in  the  Appendix  to  S  172.101 
must  be  marked  in  parentheses  in 
association  with  the  proper  shipping 
name  on  each  packaging  having  a 
capacity  of  110  gallons  or  less.  This 
requirement  also  applies  when 
descriptions  from  the  Optional  Table  in 
S  172.102  are  used. 

(b)  Those  packages  with  a  capacity  of 
110  gallons  or  less  which  contain  waste 
streams  or  wastes  which  exhibit  an  EPA 
characteristic  of  ignitibility,  corrosivity, 
reactivity,  or  EP  toxicity,  must  be 
marked  in  parentheses  in  association 
with  the  proper  shipping  name  with  the 
applicable  waste  stream  number  or  the 
letters  "EPA"  and  the  word 
"ignitibility",  or  "corrosivity",  or 
"reactivity",  or  "EP  toxicity"  as 
appropriate. 

(c)  The  letters  RQ  must  be  displayed 
in  association  with  the  proper  shipping 
name  on  a  packaging  having  a  capacity 
of  110  gallons  or  less  that  contains  a 
hazardous  substance. 

Issued  in  Washington.  DC  on  November  17, 
1986  under  authority  delegated  in  49  CFR 
1.53. 

M.  Cyntliia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  86-26261  Filed  11-20-86;  8:45  am] 
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Presidential  Documents 


Proclamation  5574  of  November  20,  1986 

The  National  Floral  Emblem 
of  the  United  States  of  America 
The  Rose 


(FR  Doc.  86-26605 
Filed  11-21-86;  11:02  am] 
Billing  code  319&-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  have  always  loved  the  flowers  with  which  God  decorates  our  land. 
More  often  than  any  other  flower,  we  hold  the  rose  dear  as  the  symbol  of  life 
and  love  and  devotion,  of  beauty  and  eternity.  For  the  love  of  man  and 
woman,  for  the  love  of  mankind  and  God,  for  the  love  of  country.  Americans 
who  would  speak  the  language  of  the  heart  do  so  with  a  rose. 

We  see  proofs  of  this  everywhere.  The  study  of  fossils  reveals  that  the  rose 
has  existed  in  America  for  age  upon  age.  We  have  always  cultivated  roses  in 
our  gardens.  Our  first  President,  George  Washington,  bred  roses,  and  a  variety 
he  named  after  his  mother  is  still  grown  today.  The  White  House  itself  boasts 
a  beautiful  Rose  Garden.  We  grow  roses  in  all  our  fifty  States.  We  find  roses 
throughout  our  art,  music,  and  literature.  We  decorate  our  celebrations  and 
parades  with  roses.  Most  of  all.  we  present  roses  to  those  we  love,  and  we 
lavish  them  on  our  altars,  our  civil  shrines,  and  the  final  resting  places  of  our 
honored  dead. 

The  American  people  have  long  held  a  special  place  in  their  hearts  for  roses. 
Let  us  continue  to  cherish  them,  to  honor  the  love  and  devotion  they  represent, 
and  to  bestow  them  on  all  we  love  just  as  God  has  bestowed  them  on  us. 

The  Congress,  by  Senate  Joint  Resolution  159,  has  designated  the  rose  as  the 
National  Floral  Emblem  of  the  United  States  and  authorized  and  requested  the 
President  to  issue  a  proclamation  declaring  this  fact. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  rose  as  the  National  Floral  Emblem  of  the 
United  States  of  America. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentieth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Executive  Order  12574  of  November  20,  1986 

Establishing  an  Experimental  Program  Within  the  President's 
Commission  on  Executive  Exchange 


[FR  Doc.  8&-26S06 
Filed  11-21-80:  1103  am] 
BUling  code  3195-Ol-M 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  statutes  of 
the  United  States  of  America,  including  the  Executive  Exchange  Program 
Voluntary  Services  Act  of  1986  (5  U.S.C.  4103  note,  100  Stat.  964),  it  is  hereby 
ordered  as  follows: 

Section  1.  Establishment  of  the  Program.  Effective  October  1,  1986,  there  is 
estabUshed,  within  the  Executive  Exchange  Program  of  the  President's  Com- 
mission on  Executive  Exchange,  an  experimental  program  under  which  Execu- 
tive agencies  of  the  government  may  accept  volimtary  services  for  the  United 
States  from  private  sector  participants  in  the  Executive  Exchange  Program. 

Sec  2.  Program  Limits.  The  experimental  program  shall  be  conducted  during 
the  fiscal  years  1987  through  1989,  and  not  more  than  ten  individuals  may 
commence  participation  in  the  program  during  any  fiscal  year.  Acceptance  of 
voluntary  services  fix>m  such  individuals  may  not  result  in  the  displacement  of 
any  employee  of  the  government. 

Sec  3.  Participant  Restrictions.  An  individucd  participating  in  the  experimen- 
tal program  shall  be  considered  an  employee  of  the  agency  to  which  assigned 
for  purposes  of  any  laws,  rules,  and  regulations  of  the  United  States,  except 
that  such  individual  shall  not  be  covered  by  chapters  51,  53,  63,  83,  87,  or  89  of 
title  5,  United  States  Code,  or  any  comparable  provisions  relating  to  classifica- 
tion, pay,  leave,  retirement,  life  insurance,  or  health  benefits  for  employees  of 
the  government. 


THE  WHITE  HOUSE, 
November  20,  1986. 
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This  section  of  the  FEDEfML  REGISTER 
contains  regul^oiy  docutaants  having 
general  applicabiMy  and  lagat  effect,  most 
of  wrfiich  are  keyed  to  and  codilled  in 
the  Code  of  Federal  Regutaiioas,  which  is 
put)lished  under  50  tides  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulaiona  ia  soU 
by  the  Superintendent  of  DocumentSL 
Prices  of  new  books  are  lisiad  in  the 
first  FEDERAL  REGISTER  iastie  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 

Fe<teral  Aviation  Adminislratton 

14  CFR  Part  39 

[Docket  Na  86-CE-47-AD;  Amdt  3»-5447] 

Airworthiness  Directives;  British 
Aerospace  (BAe)  Jetstream  model 
Slot;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correctien  of  final  nila. 


summary:  Tliis  action  corrects 
Airworthiness  Directive  (AD)  88-21-09, 
Amendment  39-5447  (51 FR  37385). 
applicable  to  BAe  Jetstreun  Modd  3101 
airplanes  modified  m  accOTdaace  with 
Arkansas  Modification  Center,  be 
(AMC)  Si4^1ema>tal  Type  Certificate 
(STC)  Na  SA59006W  ba^^t^t  pod 
airplanes.  This  correctioa  i*  necessary 
because  of  a  typographical  error  in 
reference  to  FAR  21.197  when  the  AD 
was  poblished  in  the  Federal  Register. 
EFFEcnvE  date:  December  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Ebina.  Aircraft  Certification 
Staff.  AEU-loa  Europe,  Africa,  and 
Middle  East  Office.  FAA,  c/o  Aawricaa 
Embassy,  Brussels,  Belghim;  Telephone 
(322)  513.38.30;  or  Mr.  Harvey  A. 
Chimerine.  FAA,  ACE-lt)9.  601  East  12th 
Street,  Kansas  City.  Missouri  64106; 
Telephone  (816)  374-6932. 
SUPPLEMENTARY  MFORMATKME 

SubsequMit  to  the  issnanee  ot  AD  86- 
21-09,  Amendment  39-5447  (51  FR 
37385),  appbcable  to  BAe  Jetotream 
Model  3101  fitted  with  an  AMC  STC  Na 
SA5900SW  baggage  pod  airplanes,  the 
FAA  found  that  a  typograpMcal  error 
was  included  in  paragraph  (c)  in  the 
body  of  the  AD,  which  listed  an 
incorrect  FAR  reference  when  the  AD 
was  published  in  the  Fedanl  Register. 
Therefore,  action  ia  taken  herein  to 
make  tliis  correction.  Smce  this  action 


Fedeiai  Registar 

VoL  51,  Na  Z2S 

Monday,  November  24.  lS8e 


only  corrects  a  typographical  error,  it 
imposes  no  additional  burden  on  the 
public  Therefore,  notice  and  procedure 
hereon  are  unnecessary  and  oontrary  to 
the  pubUc  interest,  and  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft.  Safety. 

PART  39— [AMENDED] 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follows: 

Autiioiity:  49  U.S.C.  1354{a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
fanuaiy  12. 1988):  and  14  CFR  11JJ9. 

S  31113   [Anandad} 

2.  By  correcting  die  following  AD: 
In  FR  Doc  86-CE-47-AD  (51  FR 

37385).  appeaikig  in  the  Fedanl  Regialer 
of  October  22. 1986,  make  the  fbtknving 
correctkn: 

Change  paragraph  (c)  of  Am  AD  to 
read: 

Aircraft  may  be  flown  in  accordance  with 
FAR  21.197  to  a  location  t^ere  this 
Airwortkioeaa  Directive  (AO)  can  be 
accompiished. 

Usaed  in  Kansas  Oty,  Missouri,  on 
November  14.  ttas. 
Edwin  S.  Uairis, 
Director,  Central  Region. 
(PR  Doc  86-28383  Filed  11-21-88;  8:45  am] 
aajjNe  CODE  4no-ivH 


14  CFR  Part  39 


[Docket  Numbw  85-ANE-31;  Amdt  39- 
5458] 

Airworthiness  Directives;  Rolls4)oyce 
(R-R)  pic  (ForaMTly  Rolls4loyce 
UmRed)  RB21 1-228  and  -524  Series 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  whidi 
requires  initial  and  r^etitive 
inspections,  and  removal  fitua  service, 
of  intermediate  pressure  (IP)  compressor 
rotor  asemblies  and  IP  tvbtne  disks  on 
certain  R-R  RB211  enginees  that  have 
been  oversped  fa  excess  of  115  percent 
IP  rotational  speed  (N2).  The  affected 
rotors  and  disks  may  have  sustained 


unacceptable  damage  when  oversped, 
which  could  lead  to  an  uncontaued  disk 
failure. 

dates:  Effective  December  20, 1986. 

Compliance  Schedule — ^As  prescribed 
m  the  body  of  the  AD. 

Incorporation  by  Reference — 
Apintived  by  the  Director  of  the  Federal 
Register  on  December  20, 1986. 
ADDRESSES:  The  applicable  mandatory 
service  buOetm  (SB)  may  l>e  obtained 
from  Rolls-Royce  pic  Technical 
Publications  Department.  P.O.  Box  31. 
Derby  DE2  8BJ,  England  A  copy  of  the 
mandatory  SB  is  contained  fa  Rules 
Docket  Number  85-ANB-31.  fa  the 
Office  of  the  Regional  Counsel.  Federal 
Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Park, 
Burlingtoa  Massachusetts  01803.  and 
may  be  exanuned  between  the  hours  of 
6:00  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  SIFORMATION  CONTACT: 

Chris  Gavrial,  Engine  Certification 
Branch.  ANE-141,  Engme  Certification 
Office.  Aircraft  Certification  Division. 
Federal  Aviation  Administration,  New 
England  Region.  12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803.  telephone  (617) 
273-7084. 

SUPPLEMBITARY  information:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include  a 
new  AD  requiring  initial  and  repetitive 
inspections,  and  removal  bom  service, 
of  certafa  IP  compressor  rotor 
assemblies  and  IP  turbine  disks  dtat 
have  been  oversped  fa  excess  of  115 
percent  N2  was  published  fa  the  Fedairi 
Register  on  March  11. 1988  (51  FR  8333). 

The  proposal  was  prompted  by  testing 
and  analysis  that  have  shown  it  is 
possible  to  sustafa  unacceptable 
damage  from  an  overspeed  fa  excess  of 
115  percent  N2.  There  have  been  no 
failures  to  date  of  any  disks  or  rotors 
that  have  been  oversped  fa  excess  of  115 
percent  N2;  however,  it  is  necessary  to 
remove  and  inspect  and  retire  from 
service  those  components  that  have 
sustafaed  unacceptable  damage. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engfaes  of  the  same 
type  design,  the  AD  requires  initial  and 
repetitive  faspections.  and  removal  from 
service  if  necessary,  of  UP  compressor 
rotor  assemblies  and  IP  turbfae  disks 
that  have  been  oversped  fa  excess  of  115 
percent  N2  through  120  percent  N2 
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inclusive  prior  to  revised  overspeed 
inspection  requirements  that  had  been 
introduced  in  the  overiiaul  manual  on 
August  13. 1982.  The  inspection 
requirements  introduced  on  August  13, 
1982.  are  deemed  adequate.  It  also 
requires  removal  and  retirement  from 
service  of  IP  compressor  rotor 
assembUes  and  IP  turbine  disks  that 
have  been  oversped  in  excess  of  120 
percent  N2  prior  to  the  August  13, 1982, 
overhaul  manual  revision,  or  in  excess 
of  110  percent  N2  on  gauges  calibrated 
only  to  110  percent  N2  in  the  absence  of 
any  other  substantiating  data  that  could 
verify  the  magnitude  of  the  overspeed. 
The  wording  in  the  compliance  section 
has  been  expanded  for  clarity,  and  the 
compUance  schedule  has  been  changed 
to  eliminate  unduly  restrictive 
requirements  while  maintaining  an 
equivalent  level  of  safety.  Since  the  new 
compliance  schedule  is  less  restrictive, 
no  further  notice  is  needed. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
Two  comments  were  received. 

One  commenter  proposed  two 
alternative  statements  as  follows: 

(a)  Under  the  caption  "SUMMARY," 
the  statement  "This  notice  proposes  to 
adopt  an  airworthiness  directive  (AD) 
which  would  require  the  removal,  for 
inspection  or  retirement  from  service,  in 
accordance  with  a  Rolls-Royce 
Mandatory  service  bulletin  (SB),  of 
certain  intermediate  pressure  (IP) 
compressor  rotor  assemblies  and  IP 
turbine  discs  on  certain  Rolls-Royce 
RB211  engines  that  have  been  oversped 
in  excess  of  115  percent  IP  rotational 
speed  (N2)  prior  to  revised  overspeed 
rules  being  introduced  in  mid  1982.  The 
affected  discs  and  rotors,  having  been 
inspected  and  retiuned  to  service  under 
the  requirements  then  in  force,  may 
have  suffered  damage  which  could  lead 
to  an  uncontained  failure  if  allowed  to 
remain  in  service  unconditionally." 

(b)  Under  the  heading  "THE 
PROPOSED  AMENDMENT,"  the 
statement  "Compliance  is  required  as 
indicated,  unless  already  accomplished. 
To  retrospectively  apply  more  rigorous 
limitations  to  those  IP  compressor  and 
IP  turbine  discs  previously  inspected 
and  returned  to  service  following 
overspeed  in  excess  of  115  percent  in 
order  to  prevent  possible  uncontained 
failures,  accomplish  the  following  .  .  ." 

The  FAA  has  not  incorporated  these 
statements  exactly  as  stated,  but  has 
changed  the  wording  of  the  AD  to  adopt 
the  commenter's  point  of  retroactively 
applying  more  stringent  inspection 


requirements  on  only  the  pre-August  13. 
1982.  oversped  components. 

The  remaining  commenter  requested 
an  extension  of  the  reinspection  interval 
to  coincide  with  the  engine  shop  visit. 
The  FAA  has  determined  that  the 
request  cannot  be  granted  since  no  data 
were  provided  to  show  that  an 
equivalent  level  of  safety  would  be 
maintained  under  the  commenter's 
proposal. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  involves  approximately  477 
RB211  engines  at  an  estimated  cost  of 
$1,750,000  per  year. 

The  FAA  has  also  determined  that 
few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  this  regulation 
affects  only  operators  using  Lockheed  L- 
1011  aircraft  in  which  the  RB211  engines 
are  installed,  none  of  which  are  believed 
to  be  small  entities.  Therefore,  I  certify 
that  this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft, 
Aviation  safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§  39.13    [Anwrated] 

2.  By  adding  to  9  39.13  the  following 
new  airworthiness  directive  (AD); 
Rolls-Royce  pic  (formerly  RoUs-Royce 

Limited):  Applies  to  Rolls-Royce  (R-R) 
RB211-22B  and  -524  series  turbofan 
engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 


To  prevent  intermediate  pressure 
compressor  (IPC)  rotor  and  turbine  (IPT)  disk 
uncontained  failure,  remove  and  inspect  or 
retire  from  service  IPC  rotors  and  IPT  disks 
which  were  oversped  prior  to  August  13. 1982, 
using  the  laboratory  inspection  referred  to  in 
R-R  Mandatory  Service  Bulletin  (SB)  RB.211- 
72-5887,  Revision  2,  dated  August  23, 1985  or 
FAA  approved  equivalent  as  follows: 

(a)  For  rotors  and  disks  oversped  in  excess 
of  115  percent  intermediate  pressure  rotor 
speed  (N2)  up  to  and  including  120  percent 
N2: 

(1)  Inspect  for  cracks  at  the  first  engine 
shop  visit  after  the  effective  date  of  this  AD. 
after  having  accumulated  4,000  or  more 
cycles  since  overspeed. 

(2)  Reinspect,  thereafter,  at  intervals  not  to 
exceed  4,500  cycles  in  service. 

(3)  Remove  and  retire  cracked  parts  from 
service,  prior  to  further  flight,  and  replace 
with  serviceable  parts. 

(b)  Remove  and  retire  from  service  rotors 
and  disks  oversped  in  excess  of  120  percent 
N2  at  the  first  engine  shop  visit  after  the 
effective  date  of  this  AD,  after  having 
accumulated  3.000  or  more  cycles  since 
overspeed. 

(c)  Rotors  and  disks  which  have 
experienced  multiple  overspeeds  are  subject 
to  the  more  stringent  requirements  of  the 
applicable  paragraphs  (a)  or  (b)  above  for 
each  of  the  overspeed  events. 

(d)  Rotors  and  disks  that  have  experienced 
an  overspeed  that  was  read  on  a  gauge 
calibrated  only  to  110  percent  N2.  and  in  the 
absence  of  substantiating  data  as  to  the 
magnitude  of  the  overspeed,  must  be 
considered  as  having  oversped  beyond  120 
percent  N2  and  are  subject  to  the 
requirements  of  paragraph  (b)  above. 

Note.— Shop  visit  is  defined  as  the  input  of 
an  engine  info  a  repair  shop  where  the 
subsequent  engine  maintenance  entails  one 
or  more  of  the  following: 

(a)  Separation  of  a  major  engine  flange 
(lettered  or  numbered)  other  than  flanges 
mating  with  major  sections  of  the  nacelle  or 
reverser.  Separation  of  flanges  purely  for 
purposes  of  shipment,  without  subsequent 
internal  maintenance,  is  not  a  "shop  visit". 

(b)  Removal  of  a  disk,  hub,  or  spool. 

(c)  Removal  of  a  main  or  angle  gearbox. 

(d)  Removal  of  fuel  nozzles. 

Aircraft  may  be  ferried  In  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office,  Aircraft  Certification 
Division.  Federal  Aviation  Administration, 
New  England  Region,  12  New  England 
Executive  Park.  Burlington,  Massachusetts 
01803. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Engine 
Certification  Office,  New  England  Region, 
may  adjust  the  compliance  time  specified  in 
this  AD. 

R-R  Mandatory  SB  RB.21 1-72-5887, 
identified  and  described  in  this  document  is 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  5  U.S.C.  352(a)(1).  All  persons 
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a^ected  by  this  directive  who  have  not 
already  received  this  document  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Rolls-Royce  pic.  Technical  Publications 
Department,  P.O.  Box  31,  Derby  DE2  8BJ, 
England.  This  document  also  may  be 
examined  at  the  Office  of  the  Regional 
Counsel,  Federal  Aviation  Administration, 
New  England  Region,  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803,  Rules  Docket  Number  85-ANE-31, 
Room  311,  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
December  20, 1986. 

Issued  in  Burlington,  Massachusetts,  on 
October  29, 1986. 
ayde  DeHait  Jr.. 

Acting  Director,  New  England  Region. 
[FR  Doc.  86-26385  Filed  11-21-86,  8:45  am] 

BHJJNG  CODC  MIO-IS-H 

14  CFR  Part  39 

(Docket  No.  86-ASW-21;  AmdL  39-5432] 

Airworthiness  Directive;  Sllcorsky 
Aircraft  Model  S-76A  and  S-76B 
Helicoptefs 

AOENCV.  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMyARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Sikorsky  Model  S-76A  and  S- 
76B  helicopters  by  individual  letters. 
The  AD  requires  a  visual  inspection  of 
the  pilot's  yaw  contit)!  rods  for  dents, 
cracks,  distortion,  and  straightness  prior 
to  further  flight  and  an  inspection  for 
condition  of  heat  treatment  within  25 
hours'  time  in  service.  The  AD  is  needed 
to  prevent  operation  with  a  failed  pilot's 
yaw  control  rod  which  could  result  in 
loss  of  directional  control  of  the 
helicopter. 

DATES:  Effective  November  24, 1986.  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  individual  priority  letter  AD 
No.  86-14-07.  issued  July  9. 1986.  which 
contained  this  amendment. 

Compliance — As  required  in  the  body 
of  die  AD. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  November  24. 
1986. 

ADDRESS:  The  applicable  alert  service 
bulletin  may  be  obtained  from  Sikorsky 
Aircraft  Division.  United  Technologies 
Corporation.  North  Main  Street. 
Stratford,  Connecticut  06601. 


A  copy  of  the  alert  service  bulletin  is 
contained  in  the  Rules  Docket,  Docket 
Number  86-ASW-21.  Office  of  die 
Regional  Counsel,  Federal  Aviation 
Administration.  Southwest  Region.  4400 
Blue  Mound  Road.  Fort  Worth.  Texas 
76106,  and  may  be  examined  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Cheryl  McCabe,  ANE-152,  Federal 
Aviation  Administration.  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803.  telephone  (617) 
273-7112. 

SUPPLEMENTARY  INFORMATION:  On  July 
9. 1986.  priority  letter  AD  No.  86-14-07 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain 
Sikorsky  Model  S-76A  and  S-76B 
helicopters.  The  AD  required  inspection 
and  replacement  of  certain  yaw  control 
rods  which  may  have  been  improperly 
heat  treated  during  manufactiire.  AD 
action  was  necessary  to  prevent  failure 
of  the  yaw  control  rods  which  could 
result  in  loss  of  directional  control. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  to 
recipients  of  the  priority  letter,  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Sikorsky  Model  S-7eA  and  S- 
76B  hehcopters.  These  conditions  still 
exist,  and  the  AD  is  hereby  pubUshed  in 
the  Federal  Register  as  an  amendment 
to  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  to  make  it 
effective  as  to  all  persons.  Standard 
provisions  have  been  added  to  allow  a 
ferry  flight  and  to  allow  equivalent 
means  of  compliance. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  tiiis 
action  is  subsequentiy  determined  to 
involve  a  signiticant/major  regulation,  a 
final  regidatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed. 


may  be  obtained  by  contacting  the 
person  identiffed  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Adntinistration  amends  9  39.13  of  Part 
39  of  die  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a),  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Sikorsky  Aircraft:  Applies  to  all  Model  S-76A 
hehcopters  certificated  in  any  category 
and  model  S-76B  hehcopters,  serial 
numbers  760262,  760268.  760299.  760303. 
and  760310  through  760319.  certificated  in 
any  category. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  operation  with  a  failed  pilot's 
yaw  control  rod  assembly,  P/N  76400-00034- 
041,  accomphsh  the  following: 

(a)  Prior  to  further  flight,  inspect  the  push 
rod  assembly  in  accordance  with  section  E, 
paragraph  1.  of  Sikorsky  Alert  Service 
Bulletin  (ASB)  No.  76-67-22A,  Revision  A 
dated  July  7, 1986,  or  an  FAA-approved 
equivalent.  If  no  dent,  crack,  distortion,  or 
bowing  is  detected  in  the  rod,  install  a 
placard  legible  to  the  pilot  and  in  full  view  of 
the  pilot  stating  "single  pilot  oi>eration 
prohibited."  This  placard  is  to  remain  until 
the  inspection  required  by  paragraph  (b) 
below  is  accomplished. 

(b)  Within  the  next  25  hours'  time  in 
service  after  the  effective  date  of  this  AD, 
inspect  the  push  rod  assembly  for  condition 
of  heat  treat  in  accordance  with  section  E, 
paragraph  2,  of  Sikorsky  ASB  No.  76-67-22A, 
Revision  A.  dated  July  7, 1986,  or  an  FAA- 
approved  equivalent. 

(c)  If  as  a  result  of  the  inspection  of 
paragraph  (a],  a  dent,  crack,  distortion,  or 
bowing  is  detected  or  if  as  a  result  of  the 
Inspection  of  paragraph  (b)  above,  the  heat 
treat  (hardness)  is  incorrect  replace  the  rod 
assembly  with  a  new  or  serviceable 
component  that  complies  with  this  AD  prior 
to  further  flight. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  i\  21.197  and 
21.199  to  a  base  where  the  reqxiirements  of 
the  AD  can  be  accompUshed. 

(e)  Upon  request  an  alternnte  method  of 
compliance  which  provides  an  equivalent 
level  of  safety  with  the  requirements  of  this 
AD  may  be  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  New  England 
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Region.  Fedenl  Aviation  AdministratioB.  12 
New  EngUod  Executive  Park.  Burlington. 
MasuchusetU  01803.  telephone  (617]  273- 
Tiia 

Sikorsky  Aircraft  ASB  No.  76-e7-22A 
identiHed  and  described  in  this  document  is 
inoorporated  herein  and  made  a  part  hereof 
pursuant  to  5  U.S.C  552(a)(1).  All  persons 
affected  by  this  directive  who  have  not 
already  received  this  document  from  the 
manufacturer  may  obtain  copies  oprai  request 
to  Sikorsky  Aircraft  Division  of  United 
Technologies.  North  Main  Street  Stratford. 
Connecticut  06601.  This  document  also  may 
be  examiiwd  at  the  Rules  Docket  Office  of 
the  Regional  Counsel,  Federal  Aviation 
Administration.  Southwest  Region,  4400  Blue 
Mound  Road,  Fort  Worth.  Texas,  76106. 

This  amendment  becomes  effective 
October  20, 1966,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  individual  priority 
letter  AD  Na  86-14-07  issued  July  9, 1986, 
which  contained  this  amemlment 

Issued  in  Fort  Worth,  Texas,  on  September 
24,1986. 

Don  P.  WalBoa. 

Acting  Director,  Southwest  Region. 
[FR  Doc  86-26386  Filed  11-21-86;  8:45  am] 
I  cooe  4iia-i3-ii 
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[Docket  Na  81-ASW-63;  AnMndnwnt  3»- 
54091 

AtaworthbieM  DIractives;  FairchHd 
Models  SA26-T  and  SA26-AT 
Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises 
Airworthiness  Directive  (AD)  81-26-05, 
applicable  to  Fairchild  (previously 
Swearingen)  Models  SA2&-T  and  SA26- 
AT  airplanes.  This  revision  clarifies  the 
inspection  procedures  to  prevent 
improper  wing  assembly  and  provides 
an  alternate  means  of  compliance  by 
authorizing  the  installation  of  a  wing 
spar  strap  modification  with  adjusted 
inspection  intervals. 
date:  Effective  December  29, 1986. 
Compliance:  As  prescribed  in  the 
body  of  the  AD. 

AOORESSES:  Fairchild  Aircraft  Corp. 
Service  Bulletin  26-57-40-015  applicable 
to  this  AD  may  be  obtained  from 
Fairchild  Aircraft  Corp..  Post  Office  Box 
32486,  San  Antonio,  Texas  78284, 
Telephone  (512)  824-9421  or  the  Rules 
Docket  at  the  address  below.  STC 
SA2830NM  information  applicable  to 
this  AD  may  be  obtained  from 
AviaDesign  Inc.,  Hangar  1, 173  Durley 
Ave.,  Camarillo  Airport,  CamariUo, 
California  93010;  Telephone  (805)  987- 
2871. 


FOR  FURTHER  INFORMATMN  CONTACT: 
Michele  M.  Owsley,  Airplane 
Certificatioa  Branch.  Aircraft 
Certification  Division.  ASW-150, 
Federal  Aviation  Administration.  Post 
Office  Box  1689,  Fort  Worth,  Texas 
76101;  Telephone  (817)  624-5161. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  use  of  revised  inspection 
procedures  to  prevent  improper  wing 
assembly  and  providing  an  alternate 
means  of  compliance  by  authorizing  the 
installation  of  a  wing  spar  strap 
modification  with  adjusted  inspection 
intervals  on  Fairchild  Models  SA26-T 
and  SA26-AT  airplanes  was  published 
in  the  Federal  Register  on  August  22. 
1986  (51  FR  80070-30072).  The  proposal 
resulted  fi^m  reports  of  improperly 
reassembled  wings  following 
inspections  required  by  existing  AD  81- 
26-05  to  inspect  for  corroded  or  cracked 
bolts  and  cracked  wing  fittings. 
Concurrently,  Supplemental  Type 
Certificate  (STC)  SA1830NM  was  issued 
which  provides  structural  reinforcement 
of  the  wing  spar. 

Interested  persons  have  been 
provided  an  opportimity  to  comment  on 
the  proposal  No  comments  or 
objections  were  received  on  the 
proposal  or  flie  FAA  determination  of 
the  related  cost  to  the  public. 
Accordingly,  the  proposal  is  adopted 
without  change. 

The  FAA  has  determined  there  are 
approximately  125  airplanes  affected  by 
this  regulation.  The  cost  of  performing 
the  inspections  required  by  this  AD  has 
been  revised  to  reflect  inflationary 
increases  and  is  now  estimated  at  $336 
per  inspection.  The  cost  of  modifying  the 
airplane  in  accordance  with  STC 
SA1830NM  is  estimated  to  be  $16,900 
per  airplane.  The  total  cost  is 
approximately  $2.5  million  for  the  life  of 
the  fleet. 

Because  the  potential  cost  reduction 
made  available  by  the  proposal  is  small, 
few  if  any  small  entities  are  expected  to 
experience  a  significant  economic 
impact  as  the  result  of  this  proposaL 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  £uid  Procedures  (44  FR  11034; 
February  28, 1979),  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  copy  of  the  draft  final  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket  A  copy  of  it  may 
be  obtained  by  contacting  ^e  Rules 


Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  38 

Air  transportation.  Aviation  safety, 
Aircraft  Safety. 

Adt^ition  of  tlie  Amemfanent 

PART  39— [AMENDED] 

Accordingly,  {lursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C  106(G)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  AD  81-26-05  as 
follows: 

Fairchild  Aircraft  Corp.:  Applies  to  Models 
SA26  (S/N  T2e-2  through  T2fr-0e),  and  SA26- 
AT  (S/N  T26-100  throu^  T26-99g)  airplanes 
certificated  in  any  category. 

Compliance:  Required  within  the  next  25 
hours  time  in  service  after  the  effective  date 
of  this  AD,  and  thereafter  at  intervals  not  to 
exceed  200  hours  time-in-service  since  last 
compliance,  unless  already  accomplished. 

To  prevent  a  failure  at  the  lower  forward 
wing  station  99  attach  joint  accomplish  the 
following: 

(a)  In  accordance  with  Fairchild  Service 
Bulletin  28-57-40-015,  issued  lanuary  18, 
1972,  as  revised  Jnae  26, 1966: 

(1)  Remove  the  lower  forward  wing  station 
99  attach  joint  covcrplate  and  wing  attach 
bolt 

(2)  Inspect  the  loMrer  forward  wing  station 
99  attaching  fitting  for  deterioration  and 
cracks  and,  prior  to  further  flight  replace 
damaged  parts  with  new  parts  of  the  same 
part  numbers. 

(3)  Inspect  the  lower  forward  wing  station 
99  attach  bolt  for  identifying  part  number, 
deterioration  and  cracks  and,  prior  to  further 
flight  replace  any  damaged  bolt  or  bolt  not 
identiBed  as  P/N  MS20014-29  bolt  with  a 
new  P/N  MS20014-29  bolt 

(b)  When  the  wiag  has  been  modified  by 
(STq  SA1830NM.  '•Installation  of  Wing  Spar 
Reinforcement,"  the  inspection  intervals 
required  by  this  AO  may  be  increased  from 
200  hours  time-in-service  to  1,500  hours  time- 
in-service  or  every  3  years  since  last 
compliance,  whichever  occurs  first 

(c)  The  intervals  between  repetitive 
inspections  required  by  this  AD  may  be 
adjusted  up  to  10  percent  of  the  specified 
interval  to  allow  accomplishing  these 
inspections  concurrent  with  other  scheduled 
maintenance  of  the  airplane. 

(d)  A  special  flight  permit  may  be  issued  in 
accordance  writh  FAR  21.197  to  a  location 
where  this  AD  may  be  accomplished. 

(e)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  Airplane  Certification  Branch, 
ASW-150,  Southwtst  Regional  Office,  FAA. 
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Fort  Worth,  Texas  76101;  Telephone  (817) 
624-5150. 

All  persons  affected  by  this  AD  may 
obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Fairchild 
Aircraft  Corp.,  Post  Office  Box  32486, 
San  Antonio,  Texas  78284;  and 
AviaDesign,  Inc.,  Hangar  1, 173  Durley 
Avenue,  Camarillo  Airport,  Camarillo, 
California  93010;  or  FAA,  Office  of  the 
Regional  Counsel.  Room  1558. 601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

This  Ad  revises  AD  81-26-05,  Amendment 
39-4286. 

This  amendment  becomes  effective  on 
Deceml>er  29, 1986. 

Issued  in  Kansas  City,  Missouri,  on 
November  12, 1986. 
Jerold  M.  Cluvldn, 
Acting  Director,  Central  Region. 
[FR  Doc.  86-28384  Filed  11-21-86;  8:45  am] 

MLUNQ  CODE  4t10-13-M 


14  CFR  Part  39 

[Docket  No.  82-ASW-77,  AmdL  39-5456] 

Airworthiness  Directives;  Sikorsky 
iModei  S-76A 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  an  initial  and  repetitive 
inspection  and  replacement,  as 
necessary,  of  main  landing  gear 
positioning  rod  end  fittings  on  all 
Sikorsky  Model  S-76A  heUcopters.  This 
amendment  requires  installation  of  an 
improved  main  landing  gear 
modification  kit  which  eliminates  the 
necessity  of  repetitive  inspections  of 
certain  landing  gears  on  Sikorsky  Model 
S-76A  helicopters.  The  AD  is  needed  to 
prevent  a  possible  fatigue  failure  of 
other  main  landing  gear  components 
which  could  result  in  a  landing  gear 
failure  on  certain  S-76A  helicopters. 
EFFECTIVE  DATE:  December  22. 1986. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
1.1986. 

Compliance:  As  indicated  in  the  body 
of  die  AD. 

addresses:  The  applicable  Customer 
Service  Notice  (CSN)  76-134  dated  May 
6, 1983,  and  76-134A  dated  January  10, 
1984,  may  be  obtained  bom:  Sikorsky 
Aircraft,  Division  of  United 
Technologies  Corporation,  Attention: 
Conunercial  Product  Support 
Department.  6900  Main  Street,  Stratford, 
Connecticut  06601-1381. 


Copies  of  die  CSN  are  contained  in 
the  Rules  Docket,  Docket  Number  82- 
ASW-77,  in  die  Office  of  die  Regional 
Counsel,  Federal  Aviation 
Administi-ation,  FAA,  SouUiwest  Region, 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas  76106,  and  may  be  examined 
between  the  hours  of  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  F.  Thompson,  Airframe  Branch, 
ANE-152,  Boston  Aircraft  Certification 
Office,  New  England  Region,  FAA,  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803, 
Telephone  (617)  273-7113. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Amendment  39-4508 
(47  FR  54290).  AD  82-25-1,  of  Part  39  of 
the  Federal  Aviation  Regulations  to 
include  an  amendment  requiring 
installation  of  an  improved  main  landing 
gear  modification  kit  that  eliminates  the 
necessity  of  repetitive  inspections  of 
certain  landing  gears  on  certain 
Sikorsky  Model  S-76A  helicopters  was 
published  in  the  Federal  Register  on  July 
9, 1986,  (51  FR  24844). 

The  proposal  was  prompted  by  the 
original  design  S-76A  main  landing  gear 
rod  ends  that  are  still  subject  to 
cracking  and  therefore  require 
replacement  with  improved  rod  ends 
rather  than  inspected  at  100-hour 
intervals. 

Additionally,  other  landing  gear 
components  which  were  not  previously 
evaluated  for  fatigue  characteristics 
should  be  replaced  with  improved 
components  to  prevent  possible  failure 
of  the  original  design  parts.  Failure  of 
these  ori^al  design  landing  gear  parts 
could  lead  to  a  safety  of  flight  or  landing 
problem.  Only  the  improved  rod  ends 
should  be  used  in  conjimction  with  the 
other  improved  landing  gear 
components  noted  in  CSN  76-134  and 
CSN  76-134A. 

The  FAA  determined  that  the  original 
main  landing  gear  positioning  rods,  rod 
ends,  and  interconnect  bellcranks 
identified  in  CSN  76-134  and  CSN  76- 
134A  which  apply  to  certain  helicopters 
should  be  removed  iiom  service  and 
replaced  with  new  or  modified  main 
landing  gear  components  with  the 
attaching  hardware  described  in  the 
service  notice.  The  replacement 
components  as  well  as  other  landing 
gear  components  were  evaluated  for 
fatigue  strength  and  are  identified  as 
having  service  life  limits  that  are 
prescribed  in  Amendment  3^-5298  (51 
FR  17009),  AD  8ft-09-ll. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  other  Model  S-76A 
helicopters,  the  amendment  requires,  for 


those  S-76A  helicopters  with  serial 
numbers  prior  to  760308,  removal  of 
certain  of  the  original  main  landing  gear 
positioning  rods,  rod  ends,  and 
interconnect  bellcranks  from  further 
service  on  Sikorsky  Model  S-76A 
helicopters  as  prescribed. 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  One 
comment  was  received.  The  commenter 
pointed  out  that  the  differences  between 
CSN  76-134  and  CSN  76-134A  are 
basicaUy  editorial  in  nature.  It  was 
suggested  that  operators  that  have 
compUed  with  the  instructions  of  either 
CSN  76-134  or  CSN  76-134A  should  be 
determined  to  have  met  the 
requirements  of  the  AD  amendment  The 
FAA  agrees,  and  the  amendment  as 
adopted  is  revised  accordingly. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  involves  approximately  20 
helicopters.  The  cost  of  the  modification 
is  estimated  to  be  $175  for  each 
heUcopter,  or  a  total  of  approximately 
$3,500.  Therefore,  I  certi^  that  this 
action:  (1)  Is  not  a  "major  rule"  imder 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Pohcies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

"FOR  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  S  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  as  foUows: 

1.  rhe  authority  citation  for  Part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  By  amending  Amendment  39-4508 
(47  FR  54290),  AD  82-25-1,  as  follows: 


I 
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(a)  Revise  the  apirficability  statement 
by  adding  the  phrase  "having  serial 
numben  prior  to  760306." 

(b}  Add  the  following  paragraph  and 
note  after  the  fourtti  paragraph  diat  ends 
"or  as  specified  in  an  FAA-approved 
equivalent  instruction. " 

Within  the  next  300  boun'  time  in  service 
but  no  later  than  6  montlu  after  the  effective 
date  of  thia  amendment,  unless  already 
accomplished,  replace  rod  end  Siting,  P/N 
KRlOMEAK  and  mating  parts  with  rod  end 
fitting  P/N  1945B235  and  all  improved  parts 
contained  in  Sikorsky's  main  landing  gear 
■Inicturai  improvement  kit  P/N  76070-25004- 
011  in  accordance  with  Sikorsky  CSN  70-134 
dated  May  6, 1983.  or  CSN  76-134A  dated 
January  la  1984,  paragraphs  A  through  D. 
Revise  the  aircraft  weight  and  balance. 

Note.— Installation  of  the  P/N  70070-25004- 
011  main  landing  gear  structural  improvement 
kit  terminates  the  inspection  requirements  of 
this  AD.  Paragraph  B{l)(e)  of  each  CSN 
requires  reidenti&cation  of  a  modified 
bellcrank  to  P/N  76250-02104-042. 

Service  lives  and  mandatory  inspection 
requirements  for  specific  parts  contained  in 
the  landing  gear  structural  improvement  kit 
are  contained  in  the  Airworthiness 
Limitations  Sections,  Chapter  4  of  the 
Revised  Sikorsky  S-76A  Maintenance 
Manual  No.  SA  4047-75-2-1  (replacement 
serialized  parts)  and  are  also  stated  in 
Amendment  39-5298,  AD  80-09-11 
(replacement  non-serialized  parts). 

(c)  Revise  third  and  last  paragraph 
telephone  number  to  (617)  273-7118. 

(d)  Add  the  following  new  paragraph 
after  the  Hfth  paragraph  that  begins 
"Alternate  inspections  *  *  *" 

This  procedure  shall  be  done  in  accordance 
with  prescribed  parts  of  Sikorsky  CSN  78- 
134,  dated  May  8, 1983,  or  CSN  76-134A. 
dated  fanuary  10, 1984.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Fadeial  Ragiiter  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Sikorsky  Aircraft.  Division 
of  United  Technologies  Corporation, 
Attention:  Commercial  Product  Support 
Department,  8900  Main  Street.  Stratford, 
Connecticut  06601-1381.  Copies  may  be 
inspected  at  Office  of  Regional  Counsel. 
FAA  Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas,  or  the  office  of  the 
Federal  Register,  1100  L  Street  NW.,  Room 
8401,  Washington.  DC. 

This  amendment  becomes  effective  on 
December  1. 1986. 

This  amendment  amends  Amendment  39- 
4508.  AD  82-25-1. 

Issued  in  Forth  Worth,  Texas,  on  October 
23, 1986. 

C.R.  Melugin,  Jr., 

Director,  Southwest  Region. 

[FR  Doc.  88-26341  Filed  11-21-86:  8:45  am] 

BIUJNO  COOK  4S10-13-M 


14  CFR  Part  71 

(Airspace  Docktt  Na  8S-ANII-22] 

Alteration  of  Billings,  MT,  Control 
Zone;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  to  final  rule. 

SUtMMARV:  This  action  corrects  FR  Doc. 
86-115g&  The  Final  Rule  on  the 
alteration  of  the  Billings,  Montana, 
Control  Zone  incorrectly  gave  the 
docket  number  as  8e-ANM-22.  This 
document  corrects  it  to  85-ANM-22.  No 
change  in  the  control  zone  description  is 
required. 

EFFECTIVE  DATE:  November  24, 1986. 

FOR  FURTHER  IMFORMATION  COMTACT: 

Katherine  G.  Paul  ANM-535,  Federal 
Aviation  Administration,  Docket  No.  85- 
ANM-22. 17900  Pacific  Highway  South. 
C-68966.  Seattle,  Washington  96168. 
Telephone:  (206)  431-2535. 

Issued  in  Seattle,  Washington,  on 
November  la  1966. 
William  E  Q-Nell 
Acting  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  86-28343  Filed  11-21-86;  8:45  am) 

BILUNG  CODE  4t10-1>-«i 


14  CFR  Part  71 

[Airspace  Docktt  Na  86-ANM-18] 

Alteration  of  Lewistown,  MT,  and 
Ogden  Municipal  Airport.  UT,  Control 
Zones 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  nile. 


summary:  This  action  changes  the 
status  of  the  Lewistown.  Montana, 
Control  Zone  from  full-time  to  part-time 
and  deletes  the  specified  effective  hours 
from  the  Ogden  Municipal  Airport  part- 
time  control  zone. 

EFFECTIVE  DATt  0901  UTC,  February  12. 
1987. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Katherine  G.  Paul,  ANM-535.  Federal 
Aviation  Administration,  Docket  No.  88- 
ANM-18, 17900  Pacific  Highway  South. 
0-68966,  Seattle.  Washington  98168, 
Telephone:  (206)  431-2535. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  21. 1986,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  change 
the  Lewistovwi,  Coppertown.  Bozeman, 
Montana;  and  Idaho  Falls,  Idaho, 
Control  Zones  from  full-time  to  part-time 


and  to  delete  the  specified  effective 
hours  from  the  Ogden  Municipal  Airport 
part-time  control  z6ne  (51  FR  18603). 

A  temporary  reduction  in  personnel 
staffing  of  the  Flight  Service  Stations  at 
these  locations  resulted  in  weather 
observations  not  being  available  24 
hours  a  day.  Recently,  the  Flight  Service 
Stations  at  Coopertown  and  Bo2eman. 
Montana;  and  Idaho  Falls.  Idaho,  have 
resumed  24-hour  operations.  TTjerefore. 
these  locations  have  been  deleted  horn 
the  Final  Rule. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  the  deletion  of 
Coppertown  and  Bozeman,  Montana: 
and  Idaho  Falls,  Idaho.  Control  Zones, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  changes 
the  status  of  the  Lewistown,  Montana. 
Conrol  Zone  from  frill-time  to  part-time 
and  deletes  the  specified  effective  hours 
from  the  Ogden  Municipal  Airport  part- 
time  control  zone. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendm^its  are 
necessary  to  keep  iJiem  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2}  is 
not  a  "significant  rale"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  {M^paration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
fraffic  procedures  and  air  navigation,  it 
is  certified  that  thia  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  Control  zones. 
Adoption  of  the  Amendment 

PART  71~[AMENOE01 

Accordingly,  purtuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  aa  follows: 
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Authority:  49  U^.C  1348(a).  1354(a),  1510: 
Executive  Order  10654;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963);  14 
CFR  11.60. 

S71.171    [AmcndMl] 

2.  By  amending  S  71.171  as  follows: 

Lewistown,  Montana  {Ameaded] 

Add  "The  control  zone  shall  be  effective 
during  the  specified  dates  and  times 
established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  «viU 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory." 

Ogdan  Municipal  Airport.  Utah  [Anianded) 

Delete  "from  0600  to  Z200  hours,  local  time, 
daily." 

Add  "The  control  zone  shall  be  effective 
during  the  spedHed  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory." 

Issued  in  Seattle,  Washington,  on 
November  10, 1966. 
William  E.  O'Neill, 
Acting  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  8&-28342  Filed  11-21-66;  8:45  am] 
BaUNQ  CODE  4910-13-11 


14  CFR  Part  71 

[Airspace  Dock«t  Na  86-ACE-051 

Alteration  of  Transition  Area,  SL 
MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

SUMMARV:  The  nature  of  this  action  is  to 
alter  the  St  Louis,  Missouri,  transition 
area  by  removing  therefonn  the  2,500 
and  4,500-foot  airspace  descriptions. 
This  action  will  eliminate  redundancy 
since  the  Illinois  and  Missouri  airspace 
descriptions  already  provide  for  that 
airspace.  It  will  not  require  cmy  charting 
changes  or  increase  the  size  of  any 
existing  airspace. 
EFFECnvc  date:  February  12. 1987. 

FOR  FURTNOI  INTOtlMATlOW  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540, 
FAA.  Central  Region,  601  East  12th 
Street.  Kansas  City,  Missouri  64106, 
Telephone  (806)  374-3408. 
SUPPLEMENTARY  iNRNMATKM:  The 
purpose  of  this  amendment  is  to  alter 
the  St.  Louis,  Missoiui,  transition  area 
by  deleting  tfie  2,500  and  4,500-foot 
airspace  presently  described  in  that 
transition  area.  The  Illinois  and 
Missouri  transition  areas  already 
provide  for  that  airspace,  so  it  is 
imnecessary  to  have  it  reiterated  in  the 


SL  Louis  transition  area  description. 
Since  this  action  does  not  require 
charting  changes  or  increase  the  size  of 
the  St  Louis  transition  area,  and 
eliminates  a  redundancy,  notice  and 
public  procedure  hereon  an 
unnecessary  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  tWrty  (30)  days. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.63,  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntmiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Fait  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

PART71-{AnMndedl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a].  1354(a),  1510: 
Executive  Order  10854: 49  U.S.C  ice(g) 
(Revised  Pub.  L  97-449,  January  12, 1963);  14 
CFR  11.69. 

S  71.181    [Amended] 

2.  By  amending  S  71.181  as  follows: 

St  Louis,  MisMuri 

Hut  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  a  10-mile  radius 
of  l.ambert-St  Louis  International  Airport 
(lat  38'44'50"N.,  long.  90'21'55"W.):  widiin  5 
miles  southeast  and  8  miles  northwest  of  the 
Lambert-St  Louis  International  Airport 
Runway  24 ILS  localizer  northeast  course, 
extending  from  the  10-mile  radius  area  to  12 
miles  northeast  of  the  Rimway  24  OM:  within 
5  miles  southwest  and  9  miles  northeast  of 
the  Lambert-St  Louis  International  Airport 
Runway  12R  ILS  localizer  northwest  course 
extending  from  the  Runway  12R  OM  to  12 
miles  northwest  of  the  OM;  within  a  7-mile 
radius  of  St  Charles  Smart  Airport  St 
Charles.  Missouri  (lat.  38'55'43"N.,  long. 


90*2S'41"W.,);  within  an  B-mile  radius  of  Civic 
Memorial  Airport  Alton,  Illinois  (lat 
38°53'30"N..  long.  90*03'00'^.)  wiAin  a  6.5- 
mile  radius  of  Weiss  Municipal  Airport 
Fenton,  Missouri  (lat  38'32'15"N.,  long. 
90'28'50"W.). 

This  amendment  becomes  effective  at  0901 
UTC  February  12, 1987. 

Issued  in  Kansas  City,  Missouri,  on 
November  la  1086. 
T.R.  Beckloff.  ]u 
Manager,  Air  Traffic  Division. 
(FR  Doc  86-28387  Filed  11-21-86;  8:45  am] 

BftUNO  CODE  StlO-IS-H 


SECURITIES  AND  EXCHANGE 
COIUIISSION 

17  CFR  Part  270 

[IC-15410;  S7-14-86] 

Investment  Company  Act;  Use  of 
MagnetlcTape,  Disk,  or  Other 
Computer  Storage  Medium 

AOENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Conunission  is  adopting 
an  amendment  to  a  recordkeeping  rule 
under  the  Investment  Company  Act  of 
1940  to  permit  registered  investment 
companies  to  preserve  required  records 
on  magnetic  tape,  disk,  or  other 
computer  storage  medium.  By  enlarging 
the  range  of  acceptable  storage  media, 
the  amendment  would  create  more 
flexibility  for  investment  companies  in 
their  recordkeeping.  The  amendment 
also  would  result  in  savings  of  time  and 
cost  to  registered  investment  companies 
and  Commission  examiners. 

EFFECnVE  DATE:  November  24. 198& 


FOR  FURTHER  MF0RMAT10N  CONTACT.  R. 

Michael  Parker.  Senior  Compliance 
Examiner.  (202)  272-2025.  or  John 
McGuire.  Attorney,  (202)  272-2107. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW^  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  On  June 
19, 1986,^  the  Commission  proposed  an 
amendment  to  rule  31a-2  [17  CFR 
270.31a-2].  a  recordkeeping  nde  under 
the  Investment  Company  Act  of  1940  [15 
U.S.C.  80a-l  etseq.]  (the  "1940  Act"), 
relating  to  the  preservation  of  required 
records.  After  considering  the  comments 
received,  the  Commission  is  adopting 
the  amendment  substantially  as 
proposed.  The  amendment  which 
pennits  investment  companies  to  store 


■  Investment  Company  Act  Ret.  No.  15155  (June 
19, 1966)  [51  FR  23244  [June  28. 1986)]. 
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required  records  ■  in  a  computer  storage 
medium,  is  consistent  with  rule  204-2  117 
CFR  Part  275.204-2]  under  the 
Investment  Advisors  Act.'  Under 
amended  rule  31a-2,  investment 
companies  could  preserve  reconds  in 
computer  format  provided:  (1)  The 
records  exist  in  original  form  in  a 
computer  storage  medium;  (2)  records 
stored  on  a  computer  storage  medium 
are  capable  of  immediate  access  and 
retrieval;  (3)  printouts  of  the  records  or 
copies  of  the  computer  tape  or  disk  are 
promptly  provided  to  Commission 
examiners  upon  request;  (4)  one  other 
copy  of  the  computer  storage  medium  is 
stored  separately  from  the  original;  and 
(5)  procedures  are  used  for  maintenance 
and  preservation  of.  and  access  to. 
records  so  as  to  reasonably  safeguard 
them  from  loss,  alteration,  or 
destruction. 

Discussion 

Three  commenters  submitted  views 
on  the  proposal.  They  supported  the 
amendment,  expressing  the  view  that 
permitting  computer  storage  would  be 
helpful  to  investment  companies.  None 
of  the  commenters.  however,  attempted 
to  quantify  the  specific  costs  and 
benefits  of  the  amendment. 

In  response  to  the  comments  received, 
the  Commission  is  making  one 
modification  to  the  rule  as  proposed. 
Two  commenters  expressed  concern 
about  the  condition  in  the  proposal  that 
investment  companies  produce 
computer-stored  recorcU  "immediately" 
upon  request  of  Commission  examiners. 
They  suggested,  as  an  alternative,  that 
investment  companies  be  required  to 
produce  such  records  either  within  24 
hours  or  "promptly."  as  required  of 
investment  advisers  under  rule  204-2.* 
While  rule  31a-2  requires  that 
investment  companies  retaining  records 
on  microfilm  provide  enlargements 
immediately  on  request,  the  Commission 
is  modifying  the  amendment  in  response 
to  these  conmients  to  require  that 
records  maintained  on  film  or  computer 
medium  be  produced  "promptly"  on 
request  This  would  make  amended  rule 
31a-2  consistent  with  amended  rule  204- 
2.  Commenters  on  the  amendment  to 
rule  204-2  stated  that  24  hours  would  be 
sufficient  time  to  retrieve  computer- 
stored  records  requested  by  Commission 
examiners.  While  the  "promptly" 
standard  would  not  impose  any  specific 


Investment  companies  are  required  to  preserve 
records  under  rules  31»-1  and  31a-2  [17  CFR 
270.31  a-1  and  31a-2]. 

•  In  Investment  Advisers  Act  Rel.  No.  852  (Jan.  11 
1985)  [SO  FR  2542  (Jan.  17. 1885)].  the  Commission 
amended  rule  204-2  to  permit  advisers  to  store 
required  records  in  computer  systems. 

♦  Rule  204-2(g)(l)(ii). 


time  limit,  the  Commission  would  expect 
that  only  in  unusual  circumstances 
would  an  investment  company  be 
permitted  to  delay  furnishing  computer- 
stored  records  for  more  than  24  hours. 
At  the  same  time,  the  Commission 
believes  tiiat  in  many  cases  an 
investment  company  would  be  able,  and 
therefore  would  be  required,  to  furnish 
records  immediately  or  within  a  few 
hours  of  a  request. 

The  amended  rule  would  permit 
investment  companies  that  use 
computer  systems  in  their  operations  to 
use  the  systems  for  record  retention,  but 
would  not  require  them  to  do  so. 
Investment  companies  could  continue  to 
store  required  records  in  hard  copy  or 
on  photographic  film.  The  Commission 
wishes  to  emphasize  that  investment 
companies  storing  records  on  computer 
storage  medium  are  responsible  for 
meeting  all  applicable  conditions  of  the 
rule  amendment.  This  means,  for 
example,  that  an  investment  company 
using  computer  record  storage  in 
reliance  on  the  rule  must  have  computer 
capacity  sufficient  to  promptly  produce 
records  requested  by  Commission 
examinersL  Also,  if  an  investment 
company  discontinues  its  computer 
system  or  changes  to  a  system 
incompatible  with  its  previous  system,  it 
would  have  to  make  adequate 
provisions  to  ensure  that  it  can  promptly 
make  available  to  Commission 
examiners  all  required  records. 

The  amendment  permits  Commission 
examiners  to  specify  whether  an 
investment  company  must  produce 
computer-stored  records  in  printouts  or 
provide  a  copy  of  the  computer  tape  or 
disk.  Becaose  examiners  are  beginning 
to  use  personal  computers  in  conducting 
inspections,  examiners  may  ask 
investment  companies  to  provide  a 
download  of  the  records  in  a  format  for 
use  in  a  personal  computer.  While  the 
Commission  is  not  requiring  at  this  time 
that  a  download  usable  in  a  personal 
computer  must  be  provided,  it  would 
expect  that  investment  companies 
would  provide  such  a  download  where 
feasible.  Producing  such  a  download 
should  be  a  cost-effective  way  for  an 
investment  company  to  supply 
computer-stored  records  diuing  an 
examination. 

The  rule  limits  the  types  of  records 
which  can  be  stored  in  computer 
systems  to  those  which  exist  in  original 
form  on  a  computer  storage  medium. 
Specifically,  paragraph  (f)(2)  of  the  rule 
permits  computer  storage  of  records 
that,  in  the  ordinary  course  of  the 
investment  company's  business,  are 
created  by  the  investment  company  on 
electronic  media  or  are  received  by  the 


investment  company  solely  on 
electronic  media  or  by  electronic  data 
transmission.  The  principal  effect  of  this 
condition  will  be  to  require  that 
commimications  in  hard  copy  form  sent 
or  received  by  the  investment  company 
be  retained  in  that  form  or  on 
photographic  film,  except  where  the 
communications  sent  by  the  mvestment 
company  are  created  on  electronic 
media.  This  means,  for  example,  that 
hard  copies  of  correspondence  sent  by 
the  adviser  to  cUents  would  have  to  be 
retained  unless  the  correspondence  was 
created  on  word  processing  or  other 
electronic  media.  Also,  if  an  investment 
company  receives  correspondence  by 
both  electronic  media  and  hard  copy, 
the  hard  copy  correspondence  must  be 
retained  or  stored  on  film. 

While  the  amendment  requires  that 
procedures  be  used  to  both  permit 
access  to  records  and  safeguard  them 
from  loss,  it  does  not  impose  specific 
requirements  which,  in  some  cases, 
might  be  unnecessarily  restrictive  or 
which  could  become  outdated  as  newer 
technologies  become  available.  For 
example,  while  the  amendment  requires 
investment  companies  to  store  a 
duplicate  of  the  computer  storage 
medium  separately  from  the  original,  it 
does  not  require  that  the  duplicate  be 
stored  off-site.  Further,  the  amendment 
does  not  specify  how  frequently  the 
duphcate  records  should  be  updated  to 
incorporate  new  records,  nor  does  it 
specify  what  other  safeguards  should 
exist  to  protect  the  integrify  of  the 
computer-stored  records.  Instead,  the 
amendment  requires  investment 
companies  to  maintain  procedures  so  as 
to  reasonably  ensure  that  computer- 
stored  records  are  not  altered,  lost,  or 
destroyed.  This  approach  gives 
investment  companies  flexibility  in 
determining  what  procedures  to  use. 

The  amendment  will  become  effective 
immediately  upon  publication  in  the 
Federal  Register.  The  amendment 
relieves  a  restriction  and  the 
Commission  finds  that,  because  the 
amendment  permits  investment 
companies  flexibilify  in  devising  record 
retention  systems,  good  cause  exists  to 
make  it  effective  immediately. 

Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  the 
Commission  prepared  in  accordance 
with  5  U.S.C.  603  regarding  the 
amendment  to  rule  31a-2,  was  published 
in  Investment  Company  Act  Release  No. 
15155.  No  comments  were  received  on 
this  analysis.  The  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis.  A  copy  of  the  Final  Regulatory 
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Flexibility  Analysis  may  be  obtained  by 
contacting  John  McGuire,  Esq.,  Division 
of  Investment  Management,  Securities 
and  Exchange  Commission,  450  5th 
Street.  NW.  Washington,  DC  20549,  (202) 
272-2107. 


Statutory  Basis  ^ 

The  amendment  adopted  herein  is 
adopted  pursuant  to  the  authority 
contained  in  section  38  [15  U.S.C.  60a- 
37]  of  the  Investment  Company  Act  of 
1940. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordl(eeping  requirements.  Securities. 

Text  of  Amendment 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  Sees.  38.  40,  54.  Stat.  841,  842:  (15 
U.S.C.  80a-37    *  *  *  5  270.31a-2  also  issued 
under  15  U.S.C.  80a-31(a). 

2.  §  270.31a-2  is  amended  by  revising 
paragraph  [f)[l),  redesignating  (f)(2]  as 
(f)(3),  and  adding  (f)(2)  as  foUows: 

§  270J1a-2    Records  to  be  preeerved  by 
registered  Investment  conpenles,  oerlsin 
maiorlty-owned  subeidlarlee  ttiereof ,  and 
other  persons  having  transadtens  wNti 
registered  Investment  companies. 
***** 

(f)(1)  The  records  required  to  be 
maintained  and  preserved  under 
paragraphs  (a)  through  (d)  of  Rule  31a-l 
and  paragraphs  (a)  through  (c)  of  Rule 
31a-2  may  be  immediately  produced  or 
reproduced  on  photographic  film  or,  as 
provided  in  paragraph  (f)(2)  of  this 
section,  on  magnetic  tape,  disk,  or  other 
computer  storage  medium,  and  be 
maintained  and  preserved  for  the 
required  time  in  that  form.  If  such 
records  are  produced  or  reproduced  by 
photographic  film  or  computer  storage 
medium  by,  or  on  behalf  of,  an 
investment  company,  such  investment 
company  shall: 

(i)  Arrange  the  records  and  index  and 
file  the  nims  or  computer  storage 
medium  in  such  a  manner  as  to  permit 
the  immediate  access  and  retrieval  of 
any  particular  record; 

(ii)  Be  ready  at  all  times  to  provide, 
and  promptly  provide,  any  facsimile 
enlargement  of  film  or  computer  printout 
or  copies  of  the  computer  storage 
medium  that  the  Commission,  by  its 
examiners  or  other  representatives,  or 


the  directors  of  such  investment 
company  may  request: 

(iii)  Store  separately  h^m  the  original 
one  other  copy  of  the  photographic  film 
or  computer  storage  medium  for  the  time 
required; 

(iv)  With  respect  to  records  stored  on 
computer  storage  medium,  maintain 
procedures  for  maintenance  and 
preservation  of,  and  access  to,  records 
so  as  to  reasonably  safeguard  records 
from  loss,  alteration,  or  destruction;  and 

(v)  With  respect  to  records  stored  on 
photographic  film,  at  all  times  have 
available  for  examination  of  its  records 
by  the  Commission,  pursuant  to  section 
31  of  the  Investment  Company  Act  of 
1940,  or  by  the  directors  of  such 
investment  company,  facilities  for 
immediate,  easily  readable  projection  of 
the  photographic  Him  and  for  producing 
easily  readable  facsimile  enlargements. 

(2)  Under  paragraph  (f)(1)  of  this 
section,  an  investment  company  may 
maintain  and  preserve  on  computer 
tape,  disk,  or  other  computer  storage 
medium  records  that,  in  the  ordinary 
course  of  the  investment  company's 
business,  are  created  by,  or  on  behalf  of, 
the  investment  company  on  electronic 
media  or  are  received  by,  or  on  behalf 
of,  the  investment  company  solely  on 
electronic  media  or  by  electronic  data 
transmission. 


By  the  Commission. 

Dated:  November  13, 1986. 
lonatfaan  G.  Katz. 
Secretary. 

[PR  Doc.  86-26406  Filed  11-21-66;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AQENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Final  rule. 

SUMMARY:  OSMRE  is  announcing  the 
approval,  with  certain  exceptions,  of 
proposed  amendments  submitted  by  the 
State  of  Wyoming  as  modifications  to  its 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Wyoming 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  revisions  to 
nine  chapters  of  the  State  regulations 
involve  deHnitions,  permit  application 


requirements,  permits  for  special 
categories  of  surface  coal  mining, 
environmental  protection  performance 
standards,  variances  for  surface  coal 
mining  operations,  procedures 
applicable  to  surface  coal  mining 
operations,  required  studies  for  surface 
coal  mining  permit  applications  and 
assistance  for  such  studies,  permit 
revisions,  inspections,  enforcement  and 
civil  penalties  for  surface  coal  mining 
operations.  Wyoming  proposed  these 
modifications  chiefly  in  response  to 
revisions  to  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE  September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jerry  R.  Ennis,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Federal 
Building.  100  East  B  Street  Room  2128 
Casper,  Wyoming  82601-1918. 
Telephone:  (307)  281-5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

Information  concerning  the  general 
background  on  the  Wyoming  program 
submission  and  the  approval  process,  as 
well  as  the  Secretary's  findings,  the 
disposition  of  comments  and  an 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  November 
28. 1980  Federal  Register  (45  FR  78837- 
78684).  Subsequent  actions  on 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
950.11  and  950.15. 

IL  Submission  of  Amendments 

On  May  1, 1986,  the  State  of  Wyoming 
submitted  proposed  amendments 
revising  nine  chapters  of  its  approved 
permanent  program  regulations,  known 
as  the  Rules  and  Regulations  of  the 
Wyoming  Department  of  Environmental 
Quality,  Land  Quality  Division  (LQD). 
The  proposed  revisions  involve 
defmitions,  permit  apphcation 
requirements,  permits  for  special 
categories  of  surface  coal  mining, 
environmental  protection  performance 
standards,  variances  for  surface  coal 
mining  operations,  procedures 
applicable  to  surface  coal  mining 
operations,  required  studies  for  surface 
coal  mining  permit  applications  and 
assistance  for  such  studies,  permit 
revisions,  inspecuons,  enforcement  and 
civil  penalties  for  surface  coal  mining 
operations. 

The  May  21, 1988  Federal  Register 
announced  receipt  of  the  proposed 
amendments  and  invited  public 
comment  on  their  adequacy  (51  FR 
18621).  Since  no  one  requested  a  public 
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hearing,  none  was  held.  The  comment 
period  closed  on  June  20, 1986. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
Hndings  concerning  the  amendments 
submitted  by  Wyoming  on  May  1. 1986. 
Only  those  revisions  of  particular 
interest  are  discussed  below.  Any 
revisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  rules,  although  further 
changes  in  the  affected  provisions  may 
be  needed,  as  listed  in  the  regulatory 
reform  review  letter  sent  to  Wyoming  on 
December  23. 1985.  The  Director  may 
also  require  further  changes  in  the  future 
as  a  result  of  his  ongoing  review  of  the 
Wyoming  program  in  light  of  Federal 
regulatory  revisions  and  court  decisions. 
Revisions  which  are  not  discussed 
contain  language  similar  to  the 
corresponding  Federal  rules,  concern 
nonsubstantive  wording  changes,  or 
involve  provisions  which  lack  a  Federal 
counteipart  and  which  do  not  adversely 
affect  other  aspects  of  the  program. 

1.  Chapter  I— Aut/iori ties  and 
Definitions 

[a]  Wyoming  has  added  a  definition  of 
the  term  "applicant"  at  Section  2(f).  This 
definition  includes  any  person  seeking  a 
permit,  permit  revision,  renewal, 
transfer  or  other  approval  bom  the 
Administrator  to  conduct  mining  and 
reclamation  operations,  but  it  excludes 
subsidiaries  or  parents  of  the  person. 
The  Federal  regulations  at  30  CFR  701.5 
contain  a  similar  definition,  but  the 
Federal  definition  lacks  the  explicit 
exclusion  of  the  proposed  State  rule  and 
it  also  includes  persons  seeking 
approval  for  coal  exploration. 

The  Federal  regulations  at  30  CFR 
778.14(c)  require  compliance  information 
concerning  violations  received  by  the 
applicant  or  any  subsidiary,  affiliate  or 
persons  controlled  by  or  under  common 
control  with  the  applicant.  Since 
Wyoming  has  also  proposed  to  amend 
its  regulations  at  Chapter  II.  Section 
3(a)(ii)(B)  to  include  compliance 
information  requirements  similar  to 
these  listed  at  30  CFR  778.14(c). 
Wyoming's  proposed  definition  of 
"applicant"  will  have  no  effect  on  its 
ability  to  collect  compUance  information 
in  accordance  with  its  program. 
Therefore,  the  Director  finds  that  the 
proposed  State  definition  of  the  term 
"applicant"  is  no  less  effective  than  the 
Federal  rule  in  this  respect.  However, 
the  definition  is  less  effective  than  the 
Federal  rule  in  that  it  does  not  include 
persons  seeking  approval  for  coal 


exploration,  activities.  Therefore,  the 
Director  is  requiring  that  Wyoming 
further  amend  its  definition  of 
"applicant"  to  include  such  persons. 

(b)  Wyoming  has  deleted  its  definition 
of  "coal  processing  plant"  at  Chapter  I. 
Section  2(m)  and  has  replaced  it  with 
the  term  "coal  preparation  plant",  which 
is  similariy  defined  as  a  facility  where 
nm-of-the-mine  coal  is  subjected  to 
chemical  or  physical  processing  or 
preparation  to  separate  the  coal  from  its 
impurities.  The  corresponding  Federal 
definition  of  this  term  at  30  CFR  701.5 
was  remanded  by  the  U.S.  District  Court 
for  the  District  of  Columbia  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  //(C.A.  7&-1144,  July  6. 1984) 
because  the  court  held  that  facilities 
that  in  any  way  leach  or  chemically  or 
physically  process  coal  must  be 
regulated,  even  if  they  do  not  separate 
coal  from  its  impurities.  As  a  result  of 
the  court  decision.  OSMRE  promulgated 
a  revised  definition  which  deleted  the 
separation  from  impurities  test  (50  FR 
28186,  July  10. 1985).  Since  the  Wyoming 
definition  of  "coal  preparation  plant" 
retains  this  test,  the  Director  finds  that  it 
is  less  effective  than  the  Federal 
definition  at  30  CFR  701.5  and  he  is  not 
approving  the  phrase  "to  separate  the 
coal  from  its  impurities"  within  the 
proposed  State  definition. 

Also.  Wyoming  defines  coal 
preparation  plants  as  including  only 
those  facilities  that  process  run-of-the- 
mine  coal.  Both  SMCRA  Section  701(28) 
and  the  Federal  regulations  (30  CFR 
700.5)  define  "surface  coal  mining 
operations"  as.  inter  alia,  activities 
conducted  on  the  land  surface  in 
connection  with  a  coal  mine.  The 
preamble  to  the  revised  Federal 
definition  of  this  term  at  30  CFR  700.5 
states  that  "in  connection  with"  should 
be  interpreted  to  include  facilities  which 
receive  a  significant  portion  of  their  coal 
from  a  mine,  facilities  which  receive  a 
significant  portion  of  the  output  fi-om  a 
mine,  facilities  which  have  an  economic 
relationship  with  a  mine,  or  any  other 
type  of  integration,  regardless  of 
ownership  (48  FR  20393,  May  5. 1983).  In 
the  same  rulemaking.  OSMRE 
considered  limiting  its  definition  of 
"coal  preparation  plant"  to  those 
facilities  which  process  or  prepare  run- 
of-the-mine  ooal;  however,  it  decided 
that  to  do  so  would  be  too  restrictive  (48 
FR  20394-20395.  May  5, 1983).  Therefore, 
the  Director  finds  that  Wyoming's 
definition  is  less  effective  than  the 
corresponding  Federal  definition,  and  he 
is  not  approving  the  term  "nin-of-the- 
mine"  within  the  proposed  State 
definition  of  "coal  preparation  plant". 


(c)  At  Chapter  I,  Section  2  (aw)  and 
(by),  Wyoming  has  revised  its 
definitions  of  "iiipoundment"  and 
"sedimentation  pond"  in  a  manner 
which  combines  portions  of  those 
definitions  as  they  existed  in  the  Federal 
regulations  at  30  CFR  701.5  both  before 
and  after  the  revisions  of  September  26. 
1983.  Since  the  preamble  to  the 
September  26. 1983  Federal  Register 
states  that  the  definitions  were  revised 
solely  for  purposes  of  clarification,  not 
for  alteration  of  meaning,  and  since  the 
State  revisions  have  the  same  effect,  the 
Director  finds  that  the  revised  State 
definitions  are  no  less  effective  than  the 
Federal  definitions.  Although  the  State 
definition  of  "impoundment"  does  not 
specifically  include  structures  intended 
to  retain  sediment,  it  does  include  those 
intended  to  retain  water,  slurry,  or  other 
liquid  or  semi-liquid  material.  The 
Director  finds  that  sediment  retention 
structures  will  ako.  in  practice,  be 
designed  to  retain  water  or  slurry  and 
that  there  is  thus  no  effective  difference 
between  the  State  and  Federal 
definitions. 

2.  Chapter  II— Permit  Applications 

(a)  Wyoming  has  revised  its 
regulations  at  Chapter  II.  Section 
2(a)(i)(E)(I)  to  delete  the  requirement 
that  the  applicant  or  operator  submit,  as 
part  of  the  permit  application,  a  study  of 
fish  and  wildlife  observed  within  one 
mile  of  the  proposed  permit  area.  The 
Federal  provisions  at  30  CFR  779.20  and 
783.20  require  not  only  the  submission  of 
information  conoeming  fish  and  wildlife 
resources  on  the  permit  area  but  also  a 
study  of  those  portions  of  the  adjacent 
areas  where  effects  on  such  resources 
may  reasonably  be  expected  to  occur. 
Since  the  memorandum  of 
understanding  required  by  Chapter  II, 
Section  3(a)(vi)(B)  of  the  State's 
regulations  has  not  yet  been  developed 
in  the  requisite  detail,  i.e.,  it  does  not 
address  the  nature  and  extent  of  fish 
and  wildlife  studies  required  as  part  of 
all  coal  mining  permit  applications,  the 
Director  finds  that,  by  deleting  the  fish 
and  wildlife  information  requirements 
for  adjacent  areas,  Wyoming  has 
rendered  its  program  less  effective  than 
the  Federal  requirements.  Therefore,  he 
is  not  approving  the  proposed  deletion 
of  the  one-mile  criterion. 

(b)  Wyoming  has  revised  its  approved 
regulations  at  Chapter  II,  section 
2(b)(iii)(G)  concerning  permit 
application  information  requirements  for 
roads  and  other  transportation  facilities 
by  adding  the  phrase  "if  appropriate"  in 
the  sentence  requiring  "a  classification 
and  description,  including  maps  and 
cross-sections,  if  appropriate,  of  all 
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roads  .  .  .,  other  transportation 
facilities,  shipping  areas  and  rights-of- 
way  to  be  built  or  utilized  during  the 
operations."  The  corresponding  Federal 
rules  at  30  CFR  780.37  and  784.24  require 
that  each  application  contain  a  detailed 
description,  including  a  map. 
appropriate  cross-sections,  and  other 
information,  of  each  road,  conveyor  or 
rail  system  to  be  constructed,  used  or 
maintained  within  the  permit  area.  The 
Director  interprets  the  proposed 
addition  to  the  State  rule  as  modifying 
only  the  term  "cross-sections,"  not  all 
preceding  language,  and,  on  that  basis, 
he  fmds  that  the  revised  State  rule  is  no 
less  effective  than  the  Federal 
requirements.  The  Director  notes  that 
descriptions  and  maps  are  thus  required 
for  all  such  facilities  under  both  State 
and  Federal  rules. 

(c)  Wyoming  has  revised  Chapter  II, 
section  3(a)(i](B)  of  its  regulations  to 
more  clearly  define,  by  type  of  business 
enterprise,  which  individuals  afHliated 
with  the  permit  applicant  must  be 
identified  in  the  application.  Since  the 
revision  contains  language  similar  to 
and  more  specific  than  that  of  the 
Federal  regiilations  at  30  CFR  78.13(c), 
the  Director  finds  that  it  is  no  less 
effective  than  the  Federal  rules. 
However,  the  State  regulations  do  not 
contain  a  provision  comparable  to  that 
portion  of  30  CFR  778.13(b)  which 
requires  that  the  application  also 
include  that  name,  address  and 
telephone  number  of  the  operator  if  he 
or  she  is  not  the  applicant.  Therefore, 
the  Director  is  requiring  that  Wyoming 
further  amend  its  program  to  request 
this  information. 

(d)  Wyoming  has  revised  its 
geological  information  requirements  for 
permit  appUcations  at  Chapter  II, 
section  3(a)(vi)(B)  to  allow  the 
Administrator  to  waive  the  requirement 
for  test  borings  or  core  samples  as 
unnecessary.  The  corresponding  Federal 
rules  at  30  CFR  780.22(d)  and  784.22(d) 
allow  such  a  waiver  only  if  the 
regulatory  authority  determines  that  the 
collection  and  analysis  of  such  data  is 
unnecessary  because  other  equivalent 
information  is  available  to  the 
regulatory  authority  in  a  satisfactory 
form.  Therefore,  the  Director  finds  that 
Wyoming's  proposed  revision  is  less 
effective  than  the  Federal  regulations, 
and  he  is  requiring  that  the  State  submit 
further  amendments  to  its  program  to 
clarify  that  the  Administrator  may 
waive  the  requirement  for  test  borings 
or  core  samples  only  if  he  determines 
that  such  data  collection  and  analysis  is 
uimecessary  because  other  equivalent 
information  is  available  to  him  in  a 
satisfactory  form. 


(e)  Wyoming  has  revised  its  baseline 
surface  water  data  requirements  at 
Chapter  U,  section  3(a)(vi](H](U)  by 
deleting  the  requirement  to  provide  data 
on  acidity.  The  Director  finds  that  this 
deletion  would  render  the  Wyoming 
program  less  effective  than  the  Federal 
regulations  at  30  CFR  780.21(b](2]  and 
784.14(b)(2),  which  require  the  applicant 
to  provide  baseline  acidity  and 
alkalinity  information  if  there  is  a 
potential  for  acid  drainage  from  the 
proposed  mining  operation.  Therefore, 
he  is  not  approving  the  State's  proposed 
deletion  of  existing  Chapter  II,  section 
3(a)(vi](H)(n)(3),  which  requires  data  on 
acidity. 

(f)  Wyoming  has  revised  its 
regulations  at  Chapter  II,  section 
3(a](vi)(J)(II]  by  identifying  the  specific 
groundwater  quality  parameters  that 
must  be  included  in  die  groundwater 
description  in  each  permit  application. 
The  revised  State  regulation  requires 
that  the  water  quahty  description 
include,  at  a  minimum,  information  on 
total  dissolved  solids,  total  and 
dissolved  iron  and  total  manganese.  The 
revised  Wyoming  regiilation 
corresponds  to  the  Federal  regulations 
at  30  CFR  780.21(b)(1)  and  784.14(b)(1), 
which  require  groundwater  information 
on  dissolved  solids,  pH,  total  iron  and 
total  manganese.  Since  the  Wyoming 
provision  does  not  include  pH,  the 
Director  finds  that  the  State  regulation  is 
less  effective  than  the  Federal    . 
requirement,  and  he  is,  therefore, 
requiring  that  Wyoming  submit  further 
amendments  to  require  that  pH  be 
included  in  the  list  of  required 
parameters. 

(g)  Wyoming  has  revised  its  permit 
appUcation  information  requirements  at 
Chapter  II,  section  3(a)(vi)(M)  of  its 
regulations  by  deleting  the  requirement 
that  applicants  show  the  elevations  and 
locations  of  any  baseline  data  gathering 
stations.  The  Director  finds  that  this 
deletion  would  render  the  Wyoming 
program  less  effective  than  the  Federal 
regulations  at  30  CFR  77g.25(a)(2)  and 
783.25(a)(2)  that  require  that  this 
information  be  provided.  Therefore,  he 
is  not  approving  the  State's  proposed 
deletion  of  existing  Chapter  11,  section 
3(a)(vi)(M). 

(h)  At  Chapter  II,  section  3(b)(ix)(D), 
Wyoming  has  revised  its  regulations 
relating  to  the  collecting,  recording  and 
reporting  of  water  quality  and  quantity 
data.  The  Wyoming  regulation 
corresponds  to  the  Federal  regulations 
at  30  CFR  760.21(1)  and  (j)  and  784.14(h) 
and  (i)  relating  to  the  water  quality  and 
quantity  monitoring  plan  that  must  be 
included  in  each  application  for  a 
surface  coal  mining  permit.  The  Federal 


regulations  require,  among  other  things, 
that  the  water  monitoring  data  be 
submitted  to  the  regulatory  authority  at 
least  quarterly.  The  revised  Wyoming 
rule  would  instead  require  that  all  water 
monitoring  data  be  available  for 
inspection  at  the  mine  site  and  that  all 
water  monitoring  data  for  each 
monitoring  location  be  submitted 
annually  to  the  regulatory  authority  as 
part  of  tiie  operator's  required  annual 
report. 

The  Director  finds  the  alternative 
reporting  requirements  proposed  by 
Wyoming  to  be  no  less  effective  than  the 
Federal  provisions  since  the  State's 
approach  provides  for  adequate  access 
by  enforcement  personnel  during  routine 
mine  site  inspections.  However,  the 
Director  also  finds  that  Wyoming 
omitted  a  necessary  regulatory  citation 
in  the  preparation  of  this  proposed 
regulation.  In  identifying  the  water 
quality  parameters  that  must  be 
monitored,  Wyoming  correctly  identified 
the  surface  water  parameters  at  Chapter 
II,  section  3(a)(vi)(H),  but  omitted  the 
groundwater  parameters  at  Chapter  II, 
section  3(a)(vi)(]).  Therefore,  the 
Director  is  requiring  that  Wyoming 
further  amend  its  rules  to  correct  this 
omission  and  render  the  State  program 
no  less  effective  than  the  Federal  rules. 

(i)  At  Chapter  II,  section  3(b)(xvi), 
Wyoming  has  revised  its  regulations 
concerning  permit  application 
requirements  for  proposed  excess  spoil 
disposal  sites.  The  Federal  regulations 
at  30  CFR  780.35(b)  require  that  each 
application  contain  the  results  of  a 
geotechnical  investigation  of  the 
proposed  disposal  site.  The  State  has 
revised  its  regulations  by  inserting  the 
limiting  phrase  "where  necessary  due  to 
stabiUty  concerns"  when  describing  the 
need  for  a  geotechnical  investigation. 
The  Director  finds  that  by  making  this 
requirement  discretionary  rather  than 
mandatory,  the  State  has  rendered  its 
regulations  at  Chapter  II,  section 
3(b)(xvi)  less  effective  than  the  Federal  ' 
regulations  at  30  CFR  780.35(b). 
Therefore,  the  Director  is  not  approving 
the  addition  of  this  phrase  to  the  State 
rules. 

3.  Chapter  rv — Environmental 
Protection  Performance  Standards 

(a)  Wyoming  has  revised  Chapter  IV, 
section  2(c)(iii)(A)  of  its  regulations 
concerning  the  demonstration  that  an 
operator  must  make  when  proposing  to 
use  subsoil  or  other  materials  in  lieu  of 
topsoil.  The  State's  proposed  provision 
requires  only  that  the  operator 
demonstrate  by  analysis  or  test  plots 
that  the  substitute  material  is  suitable  as 
an  alternative  resoiling  material.  The 
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correqxtnding  Federal  provisioDS  at  30 
CFR  816.22(b)  and  817.22(b)  require  that 
the  operator  demonatrate  that  the 
resulting  soil  mecUum  would  be  equal  to 
or  more  suitable  for  sastaining 
vegetation  than  the  existiiig  topsoil  and 
that  it  is  the  best  available  in  the  permit 
area  to  support  vegetation.  Therefore, 
the  Director  finds  that  Wy<Hning's 
pr(q>osed  revisions  are  less  effective 
than  the  Federal  rules,  and  he  is 
requiring  that  the  State  further  amend  its 
program  to  address  these  deficiencies. 

(b)  Wyoming  has  revised  its 
regulations  at  Chapter  IV.  section 
2(c}(iv)(B)  by  adding  a  provision  that 
allows  for  the  blocking  of  ephemeral 
drainages  if  environmentally  sound 
methods  for  dealing  with  runoff  control 
and  sedimentation  are  approved  by  the 
Administrator.  The  iHtiposed  rule  does 
not  specifically  address  the  situation  in 
which  the  blocking  of  an  ephemeral 
drainageway  could  result  in  the 
impounding  of  water.  However,  the 
Director  is  approving  Wyoming's 
proposed  revisions  with  the 
understanding  that  the  phrase 
"environmentally  sound  methods  for 
dealing  with  runoff  control  and 
sedimentation"  means  that  Wyoming 
will  require  compliance  with  the 
applicable  impoundment  and 
sedimentation  pond  regulations  at 
Chapter  IV.  section  3  (g)  and  (h)  if  such 
impounding  in  blocked  ephemeral 
drainageways  occurs. 

(c)  Wyoming  has  revised  its 
regulations  concerning  revegetation 
requirements  at  Chapter  IV,  sections 
2(d)  and  3(d),  and  has  replaced  current 
Guideline  2  on  the  same  topic  with 
Appendix  A.  "Vegetation  Sampling 
Methods  and  Reclamation  Success 
Standards  for  Surface  Coal  Mining 
Operations".  Most  changes  involve 
clarification  of  the  options  (control 
reference  and  comparison  areas) 
available  for  evaluating  revegetation 
success  on  lands  not  used  for  forestland 
or  cropland.  Other  changes  parallel 
revisions  to  the  corresponding  Federal 
regulations  at  30  CFR  818.111  throu^ 
816.116  and  817.111  through  817.116.  One 
other  significant  change  establishes  a 
specific  shrub  mosaic  success  standard 
for  land  with  a  landlife  postmining  land 
use. 

Appendix  A  is  currendy  incorporated 
by  reference  only  in  Chapter  II,  section 
3(a)(vi)(D)(U)  of  the  regulations,  which 
concerns  descriptions  of  premining 
conditions  for  permit  applications. 
However,  the  introductory  material  of 
the  Appendix  indicates  that  It  is  also  to 
be  used  to  achieve  compliance  with 
Chapter  IV,  sections  2(d)  and  3(d). 
which  establish  postmining  sampling 


requirements  and  revegetation  success 
standards^  and  the  Director  is  approving 
Appendix  A  on  that  basis,  hi  addition, 
although  tfie  introduction  to  Appendix  A 
states  that  its  procedures  are  required, 
most  of  the  document  expresses  those 
requirements  in  terms  of  "should" 
instead  of  "must"  In  approving 
Appendix  A,  the  Director  is  hence 
interpreting  "should"  to  mean  "must", 
rather  than  one  of  the  term's  more 
discretionary  definitions.  To  be  no  less 
effective  than  30  CFR  816.116  and 
817.116,  operators  must  be  required  to 
comply  with  both  the  rules  and 
Appendix  A. 

In  general,  the  Director  finds 
Appendix  A  and  the  revised  regulations 
to  be  no  less  effective  than  the  Federal 
rules;  however,  he  is  requiring  that 
Wyoming  further  amend  its  program  to 
address  the  following  deficiences: 

(i)  Part  n.C.l.a.  of  Appendix  A  allows 
ocular  estimation  of  species  cover, 
vegetative  cover  and  total  ground  cover 
of  randomly  or  systematicaUy  located 
quadrats  when  sampling  plant 
communities  of  the  control  areas, 
reference  areas  and  the  areas  affected 
by  mining.  Since  ocidar  estimates  are 
known  to  be  highly  dependent  upon  the 
training,  experience  and  objectivity  of 
the  estimator.  (47  FR  12599.  March  23, 
1982).  Wyoming  must  include  some 
other  mechanism  to  check  or  confirm 
ocular  quadrat  estimates  to  ensure  the 
collection  of  consistent,  objective  data 
and  consistent  decisions  regarding 
performance  bond  release. 

(ii)  The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 
that  the  standards  for  revegetation 
success  and  statistically  v^d  sampling 
techniques  for  the  parameters  of  ground 
cover,  production  and  stocking  be 
selected  by  the  regulatory  authority  and 
be  included  in  the  approved  regulatory 
program.  While  Appendix  A  provides 
general  and  often  detailed  guidance  on 
sampling  concepts  and  data  anaysis,  it 
fails  to  identify  the  sampling  techniques 
that  are  req^ed  to  be  included  as  part 
of  an  approved  program  by  30  CFR  816/ 
817.116(a)(1).  To  be  no  less  effective 
than  the  Federal  regulations,  Wyoming 
must  revise  Appendix  A  to  prescribe  the 
specific  techniques  which  operators  can 
use  to  evaluate  revegetation  success. 

(iii)  Part  IV.D  of  Appendix  A 
establishes  a  maximum  sample  size  of 
either  30  or  50  depending  on  the 
sampling  method  used.  The  basis  for 
establishment  of  these  maxima  mclude 
the  assumption  that  the  permit  area  is 
not  larger  than  10.000  acres,  hi  addition. 
Appendix  A,  like  Guideline  2,  continues 
to  provide  for  data  analysis  using  the  80 


percent  statistical  confidence  level 
(alpha =0.2). 

The  Federal  regulations  at  30  CFR 
816.116(a)  (1)  and  (2)  and  817.116(a)  (1) 
and  (2)  require  the  use  of  statistically 
valid  sampling  techniques  and  the  90 
percent  confidence  interval  (i.e.,  a  one- 
sided test  with  a  0.10  alpha  error 
probabihty).  To  be  no  less  effective  than 
the  Federal  regulations,  Wyoming  must 
revise  Appenc&c  A  to  require  use  of  the 
90%  confidence  level  rather  than  the  80% 
level.  The  Director  reminds  Wyoming 
that,  while  he  is  not  imposing  a  required 
amendment  on  this  subject  in  this 
rulemaking,  he  has,  by  letter  dated 
December  23, 1985.  previously  required 
that  Wyoming  adopt  the  90%  ccMifidence 
interval.  This  nequirement  stands 
unchanged. 

In  addition,  while  the  Director 
recognizes  that  maximum  sample  sizes 
are  a  practical  necessity  under  the 
variable  vegetative  cover  situations 
frequendy  encountered  in  Wyoming,  he 
is  deferring  approval  of  the  proposed 
maximimi  sample  sizes  until  Wyoming 
submits  additional  documentation  that 
these  sizes  are  adequate  for  the 
indicated  acreages,  and  that  further 
sampling  beyoad  the  indicated 
maximum  numbers  would  not 
significantly  improve  the  accuracy  of  the 
estimate  of  the  population  mean. 
(iv)  Part  VfflD  of  Appendix  A 
provides  that  postmining  cropland 
restoration  shall  be  deemed  complete 
when  the  lands^s  productive  capabiUty 
is  equivalent  to  premining  conditions  for 
at  least  two  consecutive  crop  years. 
Appendix  A  further  provides  that 
equivalency  can  be  assessed  by  direct 
comparison  of  fostmining  production 
data  with  accurate  premining  production 
data. 

The  Federal  legulationa  at  30  CFR 
816.116(b)(2)  and  817.116(ab)(2)  require 
that  crop  prodiu:tion  on  redsdmed  lands 
be  at  least  equal  to  that  of  a  reference 
area  or  other  appropriate  success 
standard,  such  as  average  county  yields 
from  similar  nonmined  soils.  Because  of 
agronomic  advances,  including 
improved  or  increased  management 
inputs  and  improved  varieties  and 
strains,  during  the  time  lapse  that  will 
occiu'  between  collection  of  premining 
and  postmining  data,  the  use  of 
unadjusted  premining  data  will  most 
likely  result  in  a  success  standard  that  is 
not  representative  of  the  production  of 
uimiined  soils  that  are  similar  to  the 
soils  of  the  permit  area  before  the  area 
was  mined.  The  Director  therefore 
approves  this  pnovision  with  the 
understanding  that  Wyoming  will  adjust 
the  premining  data  in  accordance  with 
the  agronomic  advances  that  occiir  from 
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date  of  collection  until  start  of  collection 
of  data  for  bond  release. 

In  addition.  30  CFR  816.116(c)(3)  and 
817.116(c)(3)  require  that,  in  areas  of  26.0 
inches  or  less  average  annual 
precipitation,  production  standards  must 
be  met  for  at  least  the  last  two 
consecutive  years  of  the  ten-year 
minimum  responsibility  period,  not  any 
two  consecutive  crop  years  within  that 
period  as  provided  by  Appendix  A.  The 
Director  is  thus  requiring  that  Wyoming 
further  amend  its  program  to  be  no  less 
elective  than  the  Federal  rules. 

(v)  Wyoming  has  revised  Chapter  IV. 
section  2(d](vi)  of  its  regulations  to 
require  that  prior  to  bond  release  the 
vegetative  cover  and  total  ground  cover 
of  the  reclaimed  area  by  at  least  equal 
to  the  cover  on  the  area  before  mining. 
Prior  to  the  revision,  the  rule  required 
that  the  vegetative  cover  be  at  least 
equal  to  the  premining  cover.  The 
Federal  regulations  at  30  CFR 
816.111(a)(3)  and  817.111(a)(3)  require 
that  the  vegetative  cover  of  reclaimed 
areas  be  at  least  equal  to  that  of  the 
natural  vegetation  of  the  area.  Since 
Wyoming  deHnes  "cover"  as  vegetation, 
litter  and  rock  on  the  soil  surface,  the 
Director  Hnds  that  the  proposed  revision 
would  render  the  Wyoming  program  less 
effective  than  the  Federal  regulations. 
Therefore,  he  is  not  approving  this 
modification. 

(vi)  Wyoming  has  revised  Chapter  IV. 
section  2(d)(vi)  of  its  regulations  to 
allow  the  use  of  unspeciRed  alternative 
success  standards  when  approved  by 
the  Administrator.  The  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1)  require  that  success 
standards  be  included  in  an  approved 
regulatory  program,  and  the  preamble  to 
the  revised  Federal  regulations  further 
clarifies  that  this  means  they  are  to  be 
subject  to  public  review  and  comment. 
Therefore,  the  Director  cannot  approve 
language  allowing  alternative  success 
standards  in  the  absence  of  an 
explanation  as  to  what  they  are  and 
how  the  operator's  success  in  attaining 
them  will  be  evaluated. 

(vii)  Wyoming  has  revised  Chapter  IV. 
section  3(d)(vi)(D)  to  require  that,  where 
trees  are  part  of  the  approved 
reclamation  plan,  at  the  time  of  bond 
release,  trees  used  to  meet  the  required 
stocking  rate  shall  be  healthy,  and  at 
least  80  percent  shall  have  been  in  place 
for  at  least  eight  years.  In  In  re: 
Permanent  Surface  Regulation 
Litigation  II  (C.A.  79-1144.  July  15. 1985). 
the  U.S.  District  Court  for  the  District  of 
Columbia  remanded  the  corresponding 
Federal  rules  at  30  CFR  816.116(b)(3)(ii) 
and  817.116(b)(3)(ii)  to  the  extent  that 
they  allowed  the  replanting  of  trees  and 
shrubs  without  restarting  the  5  or  10 


year  responsibility  period.  Therefore, 
the  Director  is  approving  the  Wyoming 
rule  only  with  the  understanding  that  its 
provisions  shall  not  be  interpreted  as 
allowing  trees  and  shrubs  that  are 
planted/replanted  during  the  ten-year 
responsibility  period  to  be  counted 
when  determining  the  success  of 
stocking  and  the  adequacy  of  planting 
arrangements  at  the  time  of  bond 
release.  Only  plants  in  place  at  the  start 
of  the  responsibility  period  and  natural 
regeneration  meeting  the  requirements 
of  this  rule  may  be  so  counted. 

(d)  Wyoming  has  revised  Chapter  IV, 
section  2(j)  of  its  regulations  to  specify 
that  roads  and  railroads  need  be 
included  in  the  permit  area  only  from 
that  point  where  they  provide  exclusive 
service  to  the  operator.  The  previous 
rule  required  inclusion  of  all  access 
roads  and  rail  spurs  from  the  point 
where  they  joined  the  main  line  or  a 
spur  serving  another  mine.  In  addition, 
the  previous  rule  did  not  require  that 
they  be  constructed  or  upgraded  before 
being  considered  part  of  the  permit  area, 
as  the  proposed  rules  do.  The  revised 
rule  is  less  effective  than  the  Federal 
regulations  since  30  CFR  700.5  defines 
"surface  coal  mining  operations"  as 
including  all  lands  affected  by  the 
construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site.  Therefore,  the 
Director  is  not  approving  this  proposed 
rule  to  the  extent  that  it  would  exempt 
certain  roads  without  regard  to  the 
effect  of  mining  use  on  the  road. 

(e)  Wyoming  has  revised  its 
regulations  at  Chapter  IV,  section 
2(I)(ii)(F)  by  adding  language  concerning 
interim  mine  stabilization  for  surface 
coal  mining  operations.  Specifically,  the 
revised  provision  reads  as  follows,  "Any 
coal  mine  operator  who  requests  interim 
mine  stabilization  shall  have  a  public 
notice  pursuant  to  W.S.  35-11-406  (j) 
and  (k)."  The  Director  finds  that  the 
interim  mine  stabilization  requirements 
of  section  2  only  pertain  to  noncoal 
mining  operations  and,  by  adding  the 
phrase  "coal  mine  operator."  Wyoming 
has  proposed  a  revision  that  is  in 
conflict  with  other  requirements  of  the 
approved  permanent  program.  In 
support  of  the  Director's  interpretation 
of  this  provision,  the  reader  is  directed 
to  two  previous  Fedetal  Register  notices. 
The  March  31. 1980.  Federal  Register  (45 
FR  20947)  announcing  the  Secretary's 
partial  approval  of  the  Wyoming 
program  submission  contains  a  finding 
concerning  contemporaneous 
reclamation,  which  states  that  Wyoming 
uses  the  more  specific  requirements  of 
Chapter  IV.  section  3  to  supersede  the 
more  general  requirements  of  Chapter 
IV.  section  2  when  addressing  surface 


coal  mining  and  reclamation  operations. 
The  November  26. 1980.  Federal  Register 
(45  FR  78652)  announcing  the  Secretary's 
conditional  approval  of  the  Wyoming 
program  states  at  Finding  13.66  that 
Chapter  IV.  section  3  of  the  Wyoming 
regulations  requires  backfilling  and 
grading  to  follow  mining  on  a  time  and 
space  schedule  that  is  no  less  effective 
than  the  Federal  provisioits  addressing 
contemporaneous  reclamation.  This 
finding  also  reiterates  the  fact  that 
Chapter  IV.  section  3  takes  precedence 
over  Chapter  IV.  section  2  if  a  conflict 
develops  between  the  two  sections.  Both 
of  the  above  findings  are  based  on  the 
language  of  Chapter  IV,  section  1  which 
reads,  "This  chapter  sets  forth  the 
environmental  protection  performance 
standards  appUcable  to  all  mining 
operations.  No  mining  operation  shall  be 
conducted  except  in  compliance  with 
the  requirements  hereof.  For  surface 
coal  mining  operations,  if  the 
requirements  of  section  2  and  section  3 
conflict  section  3  shall  be  controlling." 
Therefore,  the  Director  finds  that  the 
interim  mine  stabilization  provisions  of 
Chapter  IV.  section  2  cannot  be  used  for 
delaying  reclamation  for  surface  coal 
mining  operations,  and  for  this  reason 
he  is  not  approving  the  State's  proposed 
addition  at  Chapter  IV.  section  2(l)(ii)(F]. 

(f)  Wyoming  has  revised  its 
regulations  at  Chapter  IV.  section  3(a)(i) 
concerning  backfilling  and  grading 
requirements  for  surface  coal  mining 
operations  by  deleting  the  specific  time 
and  space  requirements  for 
contemporaneous  reclamation  and 
replacing  them  with  the  more  general 
requirement  that  backfilling  and  grading 
follow  coal  removal  "as 
contemporaneously  as  possible  based 
upon  the  mining  conditions."  The  State's 
proposed  language  is  analogous  to  the 
revised  Federal  standards  at  30  CFR 
816.100  and  817.100.  However,  these 
Federal  rules  were  remanded  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II  because 
they  failed  to  provide  adequate 
guidelines  to  the  States  in  the 
enforcement  of  the  contemporaneous 
reclamation  requirement  of  section 
515(b)(ie)  of  SMCRA.  This  issue  is 
ciurently  on  appeal  on  behalf  of  the 
Secretary. 

Therefore,  pending  a  decision  on  the 
appeal,  the  Director  is  not  acting  on 
these  proposed  revisions  to  the 
Wyoming  regulations. 

(g)  Wyoming  has  revised  its 
regulations  at  Chapter  IV,  section 
3(a)(iii)  by,  inter  alia,  adding  language 
identifying  the  various  provisions  of  the 
Wyoming  regulations  allowing  deviation 
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from  oppraxioMtB  ori^nal  contour 
reqniremeBts.  The  proposed  r^ation 
reads  as  feUows:  "AHaffsaed  lands 
shall  be  returned  to  their  approauaiate 
origiaal  caatauraceyl  aaanthomed  by 
a  variance  or  sMaaptien  ander  Chapter 
V,  sectiooa  •  and  7  o{  Ch^iter  DC  or 
Chapter  Vm."  TW  Diiactec  asaames  the 
State  onant  to  file  the  pravjakma  of 
ssctioas  ft  and  7  of  Chaptst  V  rather 
than  Chapter  IX.  dnca  Chaptw  IX  has 
no  such  sectiooa.  whUe  sections  Sand  7 
of  Chapter  V  address  backfiUii«  and 
grading  rec^dreflints  for  auger  aiining 
operati<Mis  and  remiaiBg  operations 
which  affect  previoualy  disturbed  land. 
Regardless,  the  Director  finds  that  the 
revised  Wyoiai^  nda  is  no  less 
effective  than  the  Fedual  rmilations  at 
30  CFR  8iai02  \fiim  and  (k)  and  817.102 
(a)(2)  and  (k).  However,  the  Director 
notes  that,  in  his  March  31. 1986 
decision  (51 FR 10837-10632}  approving 
sections  6  and  7  of  Ch^>ter  V  in  geieral. 
he  did  not  a{^»rove  the  special 
backfilling  and  grading  reqairements  for 
auger  mining  operatifms  on  previously 
mined  areas  at  sectioB  e(e).  aoe  did  be 
approve  the  genoal  waiver  of  highwall 
elimination  requirements  for  remining 
operations  at  section  7(a)(ii),  In  addition, 
in  this  rulemaking,  ttie  EKrectm  is  not 
approving  the  proposed  revisions  to 
Chapter  IX  which  would  provide  for  a 
general  variance  from  approximate 
original  contoor  requirements. 

(h)  Wyoming  has  revised  Chapter  IV. 
section  3(a)(iv)(B)  of  ito  regulations 
concerning  the  elimination  of  highwalls 
to  specify  that  incomplete  highvuall 
elimination  may  be  avowed  only  when 
authorized  in  accordance  with  Chapter 
V,  section  6.  The  corresponding  Federal 
regulations  at  30  CFR  •l&102(aK2)  and 
817.102(aK2)  require  the  elimination  of 
all  hi^walls  except  for  operations  on 
previously  mined  areas  containing  a 
preexisting  highwall  where  the  voiume 
of  all  reasonably  available  ^mhI  is 
insufficient  to  completely  backfill  the 
reaffected  highwalL 

It  appears  that  the  State  has 
incoirectiy  referenced  the  auger  mining 
provisions  of  Chapter  V.  sectkm  6, 
rather  than  the  remining  provisi(»s  of 
Chapter  V.  section  7.  As  discussed  in  the 
previous  finding,  the  Director  did  not 
approve  that  portion  tA  Chapter  V. 
section  6  which  Wyoming  is  referencing 
in  this  proposed  regulation.  Hovwver,  in 
the  same  rulemaking  he  also  required 
that  Wyoming  submit  further 
amendments  to  rentedy  the  deficiencies 
identified  in  sections  6  and  7. 

Therefore,  in  the  expectation  that 
WyoHiing  will  submit  these  additk>nal 
amendmenU  by  the  required  date,  the 
Director  finds  Uiat  Chapter  IV,  section 


3(a)(iv}(B)  aa  pn^rased  is  no  less 
effective  than  the  Federal  regulations. 
However,  tlse  IMrector  notes  that 
approval  of  this  rule  will  have  no 
practical  effect  at  the  present  time,  since 
section  0  of  Chapter  V  as  currently 
approved  contains  no  highwall 
elimination  tariance. 

(i)  Wyoming  has  revised  its 
regulations  st  Chapter  IV,  secti<Hi 
3(a)(iv)(C)  canceming  spoil  placement 
outside  the  mined-out  area.  The  State's 
prt^xMed  prevision  is  intended  to  be 
analogous  to  the  Federal  provisions  at 
30  CFR  816.102(d).  However,  the 
proposed  Wyoming  rules  do  not  include 
the  three  specific  requirements  of  30 
CFR  816.102ed)  (l)-{3)  and  817.102(d)  (1)- 
(3)  that,  prior  to  placement  of  spoil 
outside  the  mined-out  area,  (1)  all 
vegetative  and  organic  material  shall  be 
removed  from  the  area,  (2)  the  topsoil  on 
the  area  shaQ  be  removed,  se^egated, 
stored  and  redistributed,  and  (3)  the 
spoil  shall  be  backfilled  and  graded  in 
accordance  with  permanent  program 
performance  staradards.  The  Director 
finds  that  by  omitting  these  three 
requirements^  Wyoming  has  rendered  its 
program  less  effective  than  the  Federal 
provisions,  and  he  is  therefore  requiring 
that  the  State  farther  amend  its  program 
to  address  this  deficiency. 

(j)  Wyoming  has  revised  its  excess 
spoil  disposal  requirements  at  Chapter 
rv,  section  3(c)(i)  to  allow  the  placement 
of  excess  spoil  fills  on  slopes  greater 
than  20  degress  if  the  Adroinistrator 
determines  that  the  stability  of  the 
stiTicture  will  conform  to  all  regulatory 
requirements.  The  Federal  regulations  at 
30  CFR  816.71(d)(2)  and  817.72(d)(2) 
require  that,  where  excess  spoil  is  to  be 
placed  on  slopes  this  steep,  keyway  cuts 
or  rock  toe  buttresses  shall  be 
constructed  to  ensure  the  stability  of  the 
fill.  The  Wyoming  rules  contain  no 
similar  requirement  Therefore,  the 
Director  &ids  that  the  proposed 
revisions  to  the  Wyoming  regulations  at 
Chapter  IV.  section  3{c)(i)  are  less 
effective  than  the  Federal  rules,  and  he 
is  requiring  tliat  the  State  further  amend 
its  program  to  address  this  deficiency. 

(k)  The  revised  Wyoming  rules  at 
Chapter  IV,  section  3(c)(i)  concerning 
excess  spoil  do  not  incorporate  the 
Federal  requirement  at  30  CFR 
816.71(e)(2)  and  817.72(e)(2)  that  all 
excess  spoil  be  placed  in  horizontal  lifts 
not  exceeding  four  feet  in  thickness.  The 
Federal  rules  allow  placement  in  lifts 
greater  than  four  feet  only  if.  as  part  of 
the  design  and  other  materials 
submitted  with  the  permit  appbcation. 
the  operator  demonstrates,  and  a 
qualified  registered  professional 
engineer  certifies,  that  the  design  will 


ensure  the  stability  of  the  fill  and  meet 
all  other  applicable  requirements. 
However,  the  Wyoramg  rules  at  Chapter 
IV.  section  3(c)(i)(C)  do  require  that  ail 
excess  spoil  pile*  be  designed  in 
accordance  with  all  regulatory 
requirements  and  standards  (including 
stability)  and  that  the  design  be  so 
certified  by  a  qualified  registered 
professional  engineer.  Since  the 
Wyommg  rules  at  Chapter  IV.  section 
3(c)(i){E}  fiirther  allow  the  Administawtor 
to  limit  the  horizontal  lifts  to  four  feet  or 
less  as  necessary  to  ensure  the  stability 
of  the  fill,  the  Director  finds  that  with 
respect  to  lift  thickness,  the  proposed 
Wyoming  rules  arc  no  less  effective  than 
the  Federal  requaements.  fin  making  tius 
finding,  the  Director  assumes  that  alt  fill 
designs  snd  the  certifications  required 
by  Chapter  IV.  section  3(c)(i)(C)  will 
specifically  address  Kft  thickness  and  its 
effect  on  structural  stability.  In  light  of 
the  extensive  discussion  of  this  matter 
in  the  preamble  to  the  revised  Federal 
rules  (48  FR  3291$-32916,  July  19. 1983), 
the  Director  will  pay  particiJar  attention 
to  this  subject  in  his  oversight  of  the 
Wyoming  program. 

(1)  Wyoming  has  revised  its  coal  mine 
waste  disposal  regulations  at  Chapter 
rv,  section  3(c)(ii)  by.  inter  alia,  deleting 
the  requirement  that  coal  mine  waste 
piles  be  constructed  in  layers  no  more 
than  24  inches  tluck  and  compacted  to 
be  no  less  than  90  percent  of  the 
maximum  dry  density.  Although  the 
September  21. 1083  revisions  to  the 
Federal  rules  st  30  CFR  816.81. 817.81, 
816.83  and  817.83  also  deleted  these 
requirements,  the  U.S.  District  Court  for 
the  District  of  Cohmibia  subsequently 
ruled  that  the  placement  of  these  design' 
criteria  with  performance  standards 
violated  section  515(f)  of  SMCRA.  whidh 
requires  that  the  Secretary  establish 
standards  and  criteria  regulating  the 
design  of  coal  mine  waste  piles  Uo  re: 
Permanent  Stufaae  Mining  Resulatioa 
Litigation  II.  ]uly  15. 1985).  This  issue  is 
currently  on  appeal  on  behalf  oi  the 
Secretary.  Pending  the  outcoaae  of  that 
Utigation.  the  Director  is  not  acting  at 
this  time  on  Wyoming's  fttopotd 
deletion  of  its  specific  coal  aune  waste 
lift  diickness  and  connection  density 
requirements  at  Chapter  IV.  section 
3(c)(ii)(CMI). 

(m)  Wyoming  has  revised  its 
regulations  at  Chapter  IV,  section 
3(a)(ix)  concerning  cut-and-fill  terraces. 
The  revised  Wjwming  provision  is 
analogous  to  die  Federal  praviskm  at  30 
CFR  8ie.l02(g)  and  817.102(g)  that  was 
remanded  by  the  U.S.  District  Court  for 
tiie  District  of  Cohnnbia  hi  At  re: 
Permanent  Stuface  Mining  ReguJation 
Litigation  IL  The  oourt  held  that  the 


Federal  Register  f  Vol.  51,  No.  228  /  Monday,  November  24,  1986  /  Rules  and  ReguieHons      42215 


Federal  rales  granted  an  exemption  to 
the  requirenientB  of  sectkoi  515{bH3)  of 
SMCRA,  which  requires  diat  mined  land 
be  returned  to  approximate  original 
contour,  by  not  providing  adequate 
national  guidelines  for  cut-and-fiR 
terraces.  The  ooait  st^ed  Ihat  it  is  only 
through  9uch  giadelines  tint  tfie 
Secretary  can  ens«re  that  &e  statutory 
requirements  of  section  515(bK3}  of 
SMCRA  will  be  met.  Therefore,  in 
accordanoe  witfi  the  court's  decision, 
the  Director  is  not  approving  the 
proposed  revisions  lo  Chapter  IV, 
section  3(aKix). 

(n)  Wyoming  has  revised  its 
regalations  at  Chapter  IV,  section 
3(b}(iv]  to  require  that  all  rills  and 
gullies  that  preclude  achievement  of  the 
approved  postnining  land  use  or  tiw 
reestabliriunent  of  die  vegetative  cover 
be  regraded  or  otherwise  stabilized.  Tlw 
corresponding  Federal  rules  at  30  dH 
816.g5(b]  and  «17.95(b)  require  Aat  rills 
and  gnliies  which  form  oi  areas  that 
have  been  regraded  and  topsoiled  and 
w^ich  disrupt  the  approved  po^raining 
land  use  or  the  reestaUirtunent  of  the 
vegetative  cover  shall  be  fiyed,  regraded 
or  otherwise  stabilized.  The  Krector 
finds  that  the  proposed  Wyoming 
provision  at  CJiapter  IV,  section  3(b){iv) 
concerning  the  elimination  of  rills  and 
gullies  to  be  no  less  effective  than  file 
Federal  regulations  with  Hie 
understanding  that  the  terms  "preclude" 
and  "disrupt"  are  meant  to  have 
substantially  the  same  meaning.  OSIAIE 
will  monitor  the  State's  irnirieinenlstioa 
of  these  regulations  during  die  oversight 
process. 

(o)  Wyoming  has  revised  its 
regulations  at  Chapter  IV,  section  3(h)  to 
allow  the  retention  of  highwalls  in 
impoundments  provided  the  hig^wall  is 
located  far  enou^  below  tiie  low-water 
line  to  provide  adequate  safety  and 
access  for  die  proposed  water  users. 
The  State  proposed  to  delete  the 
existing  requirement  for  complete 
highwali  elimination  at  Chapter  IV, 
section  3{h)(iiHA.)  and  replace  it  with  die 
indicated  provision  for  highwali 
retention  at  Chapter  IV,  section 
3(h)(iii)(B).  In  In  re:  Permanent  Surface 
Mining  Regahtion  Litigation  H  Quly  IS, 
1965),  the  U.S.  District  Court  for  die 
District  of  Columbia  hrid  that  the 
highwali  retention  provisions  of  the 
corresponding  Federal  roles  at  30  CFR 
816.49(aK9]  and  817.49(aH9)  were 
inconsistent  with  the  requirements  of 
section  515(b)(3)  of  SMCRA.  which 
requires  the  complete  elimination  of 
highwalls.  This  issue  is  currently  on 
appeal  on  behalf  of  the  Secretary. 
Therefore,  pending  a  <lecision  on  that 
appeal,  the  Director  is  not  acting  on  the 


proposed  deletion  of  the  hij^nvall 
elimination  requirement  at  Chapter  IV, 
section  3(hKiii)(A3  and  the  addition  of 
the  highwali  retention  provision  for 
impoundments  at  Chapter  IV,  section 
3(h)(iii«B). 

(p)  Wyoming  has  revised  itn 
regulations  at  Chapter  IV,  section 
3[hXlii]IF]  pertakung  to  inspections  and 
examinations  of  impoundments  to 
provide  that  all  isipouiulBients  shall  be 
examined  at  least  quarterly  by  a 
qualified  person  designated  by  the 
operator  to  ensure  that  aU  structures  are 
maintained  in  accordance  with  the 
requirements  of  Chapter  IV. 
Impoundments  suhiect  to  30  CFR  T7JM 
must  be  inspected  in  accordaace  with  30 
cm  77.216-^  by  or  under  the  direclian 
of  a  qualified  registered  professioQal 
engineer.  An  inspection  report  must  be 
completed  promptly  after  each 
inspection,  and  all  rqiorts  iwist  be 
retained  at  the  minesite  and  anmiaily 
submitted  to  the  Administnitor  after 
being  certified  by  a  qualified  registered 
professional  engineer.  The  rules  also 
specify  that  the  inspection  reports  must 
contain  certain  informatioa  reladve  to 
impoundment  status  and  safety. 

The  revised  rules  combine  elements  of 
the  Federal  regulations  concerning 
examination  of  impoundments  at  30  CPU 
8t6.49(a)(ll]  and  817.49(a)(ll)  and 
inspection  of  impoundments  at  30  CFH 
816.4g(aKlO)  and  817.49(a](10).  However, 
the  Director  finds  diat  the  Wyoming 
rules  are  less  effective  than  the  Federal 
regulations  in  that  they  fail  to  meet  all 
requirements  for  either  examination  or 
inspection  or  provide  adequate 
alternatives.  Therefore,  he  is  requiring 
that  Wyoming  further  amend  its 
program  to  address  the  following 
deficiencies: 

(i)  The  revised  rules  do  not  include 
any  requirement  that  impoundments  not 
meeting  die  criteria  of  30  CFR  77.216(a) 
be  examined  at  least  quarteriy  for 
appearances  of  structural  wveakaess  and 
other  hazardous  conditions. 

(ii)  The  revised  rules  do  not  require 
that  all  impoondments  be  inspected  by  a 
qualified  registered  professional 
engineer  or  other  qualified  professional 
specialist  mder  the  engiaeer's  direction. 
Nor  de  they  require  that  such 
inspections  be  made  regularly  during 
coDstraolioo,  upon  completioe  of 
construction  and  at  least  ananaMy  until 
removal  of  the  structure  or  release  of  the 
performance  bond. 

(iii)  The  revised  rules  do  not  require 
that  eadi  inspection  report  contain  the 
engineer's  certification  that  the 
impountknent  has  been  constructed  and 
maintained  as  designed  and  in 


accordance  widi  the  approved  plan  and 
Chapter  IV. 

(q)  Wyoming  has  revised  its 
regidations  coQceming  roads  at  Chapter 
IV,  section  2(j)  and  8ec&>n  3(iJ  (i)  eiul 
(ii)  to  delete  most  design  criteria  and 
replace  them  with  performance 
standards.  Tlie  con-esponding  Federal 
regulations  at  30  CFR  816.15a  816 J^Sl, 
817.150  and  817.151  were  similarly 
revised  on  May  16, 1963;  however,  on 
October  1, 1984,  die  U^  District  Court 
for  the  District  of  Columbia  remanded 
these  rules  to  the  Secretary  for  failure  to 
provide  adequate  public  notice  under 
the  Administrative  Procedure  Act  (la  re: 
Permaaeat  Surface  Miaiag  RegukUitm 
Lidgatioa  II),  On  February  21, 1965  the 
Secretary  suspended  these  rules  in 
accordance  with  the  court's  dedakn  (SO 
FR  7274).  Ilierefore,  until  revised 
Federal  regulations  are  pronudgated.  the 
Director  is  oomparing  proposed  State 
program  amendments  omiceming  roads 
only  with  the  applicable  proviaioDS  of 
SMCRA.  Para^aph  (bXl7J  of  sectkw  515 
of  SMCRA  requires  that  surface  coal 
mining  and  redamatiaa  operatioHS  be 
conducted  so  as  to  msure  that  access 
roads  are  constructed,  maintained  and 
reclaimed  in  a  manner  which  will 
control  or  prevent  erosion  and  siltation. 
water  pollutioo.  damage  to  fish  or 
wildlife  or  their  habitat  or  public  or 
private  property.  Paragraph  (b)(16}  of 
section  515  of  SMCRA  requires  that 
operators  refrain  from  die  ooostruction 
of  roads  or  access  ways  op  a  stream  bed 
or  drainage  channel  or  in  snch  proximity 
to  such  channel  so  as  to  seriously  alter 
the  normal  flow  of  water.  Except  as 
discussed  in  Finding  3(d)  of  this  notice, 
the  Director  finds  thiat  Wyoming's 
proposed  revisions  to  its  road 
requirements  are  not  less  stringent  than 
the  requirements  of  SMCRA. 

(r)  Wyoming  has  revised  its  fish  and 
wildlife  performance  standards  at 
Chapter  IV,  section  3(p)(i)(E)  to  require 
that  the  operator  prompdy  report  any 
endangered  or  threatened  species  or 
bald  or  golden  eagle  nest  found  within 
the  permit  area  after  permit  approval. 
Tlie  corresponding  Federal  regulations 
at  30  CFR  816.97  (b)  and  (c)  and  817.97 
(b)  and  (c)  contain  similar  provisions, 
but  they  also  specify  that  the  regulatory 
authority  must  then  consult  with  the 
U.S.  Pish  and  Wildlife  Service  and, 
where  appropriate,  the  State  fish  and 
wildlife  agency,  to  identify  v»hether,  and 
under  rAini  conditions,  the  operator  may 
then  proceed.  Wyoming  has  included  a 
somewhat  similar  provision,  whidi 
requires  consultation  only  "as 
necessary",  in  Chapter  IV,  section 
3(p)(iii);  however,  it  is  not  clear  that  dris 
provision  applies  to  the  situation 
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described  in  Chapter  IV,  section 
3(p)(i)(E). 

Therefore,  the  Director  finds  that 
Wyoniing's  proposed  rules  at  Chapter 
IV.  section  3(p)  are  less  effective  than 
the  Federal  regulations,  and  he  is 
requiring  that  Wyoming  further  amend 
its  program  to  require  consultation  with 
the  appropriate  agencies  under  the 
identifled  circumstances. 

4.  Chapter  IX— Variances  for  Surface 
Coal  Mining  Operations 

Wyoming  has  revised  its  regulations 
at  Chapter  IX  by  adding  section 
l(a)(ii){C).  section  2(c)  and  section  3  to 
provide  for  a  general  variance  from  the 
requirement  to  restore  the  affected  area 
to  the  approximate  original  contour.  The 
Federal  regulations  at  30  CFR  785.16. 
818.133(d)  and  817.133(d)  originally 
provided  for  a  similar  variance; 
however,  the  U.S.  District  Court  for  the 
District  of  Columbia  [In  re:  Permanent 
Surface  Mining  Regulation  Litigation  II, 
Cj\.  79-1144.  July  15. 1985)  remanded 
these  rules  because  they  permitted 
variances  from  approxmiate  original 
contour  for  other  than  steep  slope 
mining  operations.  The  court  ruled  that 
such  variances  were  inconsistent  with 
paragraphs  (b)(3)  and  (e)  of  section  515 
ofSMCRA. 

Therefore,  in  accordance  with  the 
court's  decision,  the  Director  finds  that 
the  proposed  addition  of  section 
l(a)(ii)(C).  section  2(c)  and  section  3  to 
the  Wyoming  regulations  at  Chapter  IX 
would  render  the  Wyoming  program  less 
stringent  than  the  requirements  of 
SMCRA,  and  he  is  not  approving  them. 

5.  Chapter  XVII— Inspections. 
Enforcement  and  Penalties  for  Surface 
Coal  Mining  Operations 

Wyoming  has  revised  Chapter  XVII 
by  adding  a  new  paragraph  (a)  to 
section  2  to  establish  a  new  enforcement 
scheme.  The  State  is  apparently 
interested  in  implementing  an 
enforcement  system  similar  to  those 
now  in  effect  in  West  Virginia  and 
Pennsylvania,  both  of  which  allow  for 
citation  of  minor  infractions  of  the 
approved  program  in  inspection  reports 
rather  than  through  the  issuance  of  the 
more  standard  notice  of  violation  form. 
In  Wyoming's  proposed  system,  the 
issuance  of  a  citation,  which  would  be  a 
notation  of  the  operator's  infraction  in 
an  inspection  report,  would  not  be  taken 
into  consideration  when  determining 
whether  a  pattern  of  violations  exists. 
The  proposed  amendment  provides 
examples  of  minor  infractions  which 
might  be  considered  appropriate  for 
notation  in  the  inspection  report  and 
lists  criteria  for  such  notations. 
However,  as  proposed,  the  Wyoming 


proposal  is  not  adequately  limited  to 
violations  which  are  only  minor.  In 
addition,  it  does  not  ensure  that 
operators  who  repeatedly  incur  minor 
infractions  or  who  do  not  abate  the 
minor  infractions  in  a  timely  manner 
will  be  formally  cited  in  a  notice  of 
violation.  Likewise,  the  State  does  not 
ensure  that  minor  infractions  beyond 
some  specified  threshold  number  will  be 
considered  for  purposes  of  determining 
a  pattern  of  violations.  Hence,  there 
would  b*  no  individual  or  cumulative 
effect  on  the  operator's  civil  penalty 
status  or  record  of  violations.  Nor  is 
there  a  specified  penalty  or  other 
consequence  for  failure  to  abate. 

The  Director  finds,  based  on  the 
above  discussion,  that  the  enforcement 
system  proposed  by  Wyoming  does  not 
provide  for  adequate  enforcement  of  the 
approved  Wyoming  program  in  a 
manner  no  less  effective  than  the 
Federal  requirements  at  30  CFR 
Subchapter  L  Therefore,  he  is  not 
approving  this  proposed  amendment. 

rv.  Public  Comments 

The  Director  solicited  public  conunent 
on  the  proposed  amendment  in  the  May 
21, 1986  Federal  Register  (51  FR  18621), 
No  comments  were  received.  Pursuant 
to  section  503(b)  of  SMCRA  and  30  CFR 
732.17(h)(10)(i),  comments  were  also 
sohcited  from  various  Federal  agencies. 
Comments  were  received  from  the  U.S. 
Department  of  the  Interior,  Fish  and 
Wildlife  Service  (FWS)  and  the  U.S. 
Departmant  of  Labor,  Mine  Safety  and 
Health  Administration  (MSHA). 

The  following  discussion  summarizes 
all  conunents  received  and  the 
Director's  responses. 

1.  MSHA  commented  that  Wyoming's 
proposed  addition  to  Chapter  IV,  section 
3(r)  concerning  protection  of 
underground  mining  conflicts  with  the 
Federal  provision  at  30  CFR  Part 
816.79(b).  MSHA  interprets  the  Federal 
rule  to  mean  that  ail  permits  must  first 
be  reviewed  and  approved  by  the 
regulatory  authority  before  being 
forwarded  to  MSHA  for  review  and 
approval. 

The  Director  does  not  agree.  The 
proposed  Wyoming  rule  requires 
approval  from  MSHA  for  operations 
proposed  to  be  conducted  within  500 
feet  of  an  active  underground  mine.  This 
is  no  less  effective  than  30  CFR  Part 
816.79(b),  which  requires  joint  approval 
by  the  regulatory  authority  and  MSHA 
of  activities  closer  than  500  feet  to  an 
active  underground  mine.  Joint  approval 
may  and,  for  reasons  of  efficiency, 
probably  would  involve  a  concurrent 
review  process. 

2.  The  FWS  recommended  that  the 
applicant  be  required  to  consult  the 


Wyoming  Game  and  Fish  Department 
(WGFD)  during  development  of  the 
revegetation  plan  for  the  proposed 
permit. 

The  Director  finds  that  the 
commenter's  concern  is  adequately 
addressed  in  Wyoming's  proposed 
Chapter  II,  section  2(b)(iii)(C),  which 
requires  that  the  WGFD  and  the 
Wyoming  Department  of  Agriculture  be 
consulted  regarding  revegetation 
procedures  for  wildlife  habitat,  critical 
habitat,  croplands,  and  erosion  control 
techniques  ai  applicable  to  the 
revegetation  plan.  In  addition,  the  new 
shrub  mosaic  requirements  at  Chapter 
rv,  section  3(d)(vi)(A)  were  developed  in 
consultation  with  the  WGFD. 

3.  The  FWS  requested  that  proposed 
Chapter  n,  section  2(a)(i)(E)(I)  also 
address  threatened  and  endangered 
plants  and  invertebrates  in  accordance 
with  the  Endangered  Species  Act. 

The  Director  finds  that  the 
commenter's  concerns  with  respect  to 
plants  are  adequately  addressed  in 
Wyoming's  proposed  Chapter  II,  section 
2(a)(i)(B)(m).  Also,  the  special  fish  and 
wildlife  requffements  for  surface  coal 
mining  operations  in  Chapter  11.  section 
3(a)(vi)(E)  and  section  3(b)(iv)(B)(I) 
pertain  to  information  required  for  any 
State  or  Federally  listed  endangered  or 
threatened  plant  or  animal  species, 
vertebrate  or  invertebrate. 

4.  The  FWS  suggested  deleting  the 
phrase  "whenever  practicable"  in 
Wyoming's  proposed  Chapter  II,  section 
2(b)(iii)(C)  and  adding  the  provision  that 
the  applicant  should  be  required  to 
consult  with  the  WGFD  in  the 
preparation  of  the  reclamation  plan. 

TTie  Director  believes  that  the  FWS 
has  misinterpreted  this  proposed  rule. 
Previously,  "whenever  practicable" 
referred  to  consultation  with  the  WGFD; 
it  now  refers  to  consideration  of  the 
State  Conservation  Commission 
standards  for  mine  reclamation.  The 
revised  rule  makes  consultation  with  the 
WGFD  on  revegetation  procedures  in 
the  permit  appUcation  mandatory  in  all 
cases.  The  State  rule  is  thus  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  817.116(b)(3)(i)  and 
817.116(b)(3)(i).  Regarding  consultation 
with  the  WGro  during  the  preparation 
of  reclamation  plans,  the  Director  notes 
that  Wyoming  requires  such 
consultation  whenever  required  by  the 
Federal  rules;  consultation  on  every 
component  is  not  necessary. 

5.  The  FWS  opposed  the  deletion  of 
Chapter  II,  section  3(b)(xii)(B)(III)(8). 
which  required  that  any  proposed 
alternative  postmining  land  use  be 
approved  only  if  State  and  Federal  fish 
and  wildlife  agencies  have  approved  a 
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mitigation  plan  for  any  adverse  effeds 
on  fish  or  wildlife. 

The  Director  notes  6iat  tlte  Federal 
regulations  at  30  CFR  810.U3(cM3)  and 
817.133(c)(3)  do  not  contain  «ac^  a 
reqatrement,  aftbough  they,  like  the 
proposed  Wyoming  niies  at  Chapter  II. 
section  3(b)(xii)(C)(IV)(4),  do  require 
that  tbe  land  use  changes  not  caoie  or 
contribute  to  a  violation  of  FederaL 
State  or  local  law.  Wyaanog's  proposed 
revisions  are  no  less  effectrre  than  tbe 
Federal  rales. 

6.  "Hie  FWS  recoBunended  that  the 
highwaU  retentiaB  pronrisions  for  soft 
rock  SBifBce  mining,  as  proposed  by 
Wyoming  at  Cb^tf er  IV,  section 
2(bXii)03).  also  Im  incoiparated  into  the 
hard  rock  surface  mining  sectioa 
Chapter  IV.  section  2(bXiii}. 

The  Director  finds  that  since  SMCRA 
does  not  pertain  to  bard  rack  nunuig 
operations,  OSM^  fam  no  antbority  to 
require  Wyoming  to  adopt  siKb  a 
provision.  As  a  point  of  clarification, 
althou^  Wyumuig's  definition  of  soft 
rock  surface  miniflg  incbides  cx>al, 
highwall  retention  is  not  allowable  for 
surface  coal  mining  operations.  As 
explained  in  Chapter  IV,  section  1,  the 
provisions  of  Wyoming's  Chapter  IV, 
section  3  take  precedence  over  Chapter 
IV,  section  2. 

7.  The  FWS  states  that  Wyoming's 
proposed  Chapter  IV,  section  2(d](v], 
which  revises  the  reqairementj  for 
reclaiming  areas  with  introduced, 
naturalized,  or  non-indigenous  native 
plant  species,  should  require  the 
approval  of  WGFI]  when  the  approved 
postmining  land  use  includes  wildlife. 
Also,  the  FWS  recommends  that  native 
species  be  utilized  in  aH  seed  mixtures 
and  that  all  use  of  aggressive  introduced 
plant  species,  particularly  crested 
wheatgrass,  be  disconraged. 

The  Director  finds  that  the  FWS's 
concerns  are  adequately  addressed  in 
Wyoming's  proposed  Chapter  II,  section 
2(b)(iii}(C)  which  requires  consultation 
with  the  WGFD  regarding  revegetation 
procedures  for  wildlife  habitat,  critical 
habitat,  croplands,  and  erosion  control 
techniques.  Appendix  A  of  the  State 
rales  also  strongly  discourages  the  use 
of  crested  wheatgrass  for  even 
temporary  stabilization  purposes. 

8.  With  respect  to  Wyoming's 
proposed  Chapter  IV,  section  2(fKii). 
which  requires  consultation  with  the 
WGFD  prior  to  the  approval  of  a 
diversion  of  a  perennial  or  intermittent 
stream,  the  FWS  commented  ^at,  in 
accordance  with  the  Federal  Fish  and 
Wildlife  Coordination  Act.  the  FWS 
should  also  be  consulted  prior  to  the 
approval  of  a  diversion  or  modification 
of  any  stream. 


llie  Diredor  recognizes  tiiat  ^ 
Wyonmg  fwtmanent  program  is 
deficient  m  tint  it  does  not  clearly 
require  ooordination  wrdi  applicable 
requirenents  of  die  Fish  and  Wildlife 
Coordination  Act.  By  letter  <lated 
December  23, 198S,  the  Director  required 
that  Wyoming  amend  its  program  to 
correct  this  deficiency.  No  fmtliw  actkm 
in  this  fulenaking  is  necessary  since  the 
language  of  the  rule  in  question  Has  not 
been  aUered. 

9.  The  FWS  opposed  Wyoming's 
proposed  addibon  at  Chapter  IV,  section 
2(n(i3  granting  the  Administrator 
discretion  to  approve  roads  constincted 
up  a  stream  channel  or  so  dose  that  &e 
material  would  spill  into  iJie  channel, 
stating  that  at  no  time  should  such 
construction  be  allowed. 

As  discBssed  in  Finding  9(q)  of  this 
notice,  tbe  Federal  regidations 
corresponding  to  this  proposed  rule  have 
been  suspended,  and  the  only  standard 
of  comparison  is  section  51S{bHl6)  of 
SMCRA,  which  requires  ttiat  operators 
refrain  from  constructing  roads  np 
stream  beds  or  drainage  channels  or  in 
such  proximity  to  sudi  channels  so  as  to 
seriously  alter  the  normal  flow  of  water. 
The  Dirertor  finds  that  the  provisions  of 
Chapter  IV,  section  3  {iKi)(Dl.  (]"K»i)P^. 
and  (jMiil(C)(IV),  which  take  precedence 
over  the  provisions  of  section  2,  Mrill 
effectively  preclude  any  abuse  of  tke 
discretion  granted  to  the  Administrator 
in  section  2(j)(i).  Section  515(b)(lB3  of 
SMCRA  does  not  require  die  absolute 
prohibition  recommended  by  the  FWS. 

10.  The  FWS  abo  objected  to 
proposed  Qiapter  IV,  section  3(])(ii){B), 
which  would  prohibit  stream  fords 
unless  they  were  specifically  approved 
by  tiie  A^Mnistrator  as  temporary 
routes  during  construction  periods.  The 
FWS  noted  diat  the  rule  which  the 
proposed  version  would  replace  allowed 
the  Adndnistrator  to  approve  fords  only 
as  temporary  routes  across  ephemeral  or 
intermittent  streams  and  then  oidy  if 
they  would  not  adversely  affect  s^eam 
sedimentation  or  fish,  wildlife  or  related 
environmental  values. 

The  Dffector  recognizes  the  FWS 
concents;  however,  in  the  absence  of 
any  corresponding  Federal  rules  (as 
discussed  in  his  response  to  the 
preceding  comment],  he  believes  that 
the  requirement  of  Chapter  FV,  section 
3(j)(i)(C)  that  all  operators  use  fte  best 
technology  currently  available  to 
prevent  damage  to  fish,  wildHfe  and 
related  environmental  values  in  the 
location,  construction,  maintenance  and 
reclamation  of  roads  will  affcR'd  a  level 
of  protection  substantially  equivalent  to 
that  provided  by  the  former  nde.  Since 
paragraphs  (b)(17)  and  {b)(18]  of  section 
515  of  SMCRA  do  not  expressly  regulate 


stream  fords  in  a  manner  other  (kaa  fhat 
spe<^fied  by  Wyonnng  at  Chapter  IV, 
secbon  3[]KiKQ>  ^  Directer  finds  ftst 
the  proposed  Wyoming  rales  are  m  less 
stringent  tbtm  the  reqnirements  of 
SMCRA. 

11.  The  FWS  stated  Aat  it  opposes 
Wyoming's  proposed  shrub  mosaic 
requirements  at  Chapter  IV,  section 
3{d){vi)(A)  if  shrub  restoration  is  jnst  a 
goal  rather  ^an  a  required  standard  like 
other  revegetation  snccess  standards. 

The  Director  interprets  Wsroming's 
use  of  tiie  term  '^goal"  as  equivalent  in 
meaning  to  drat  of  a  required  standard.     - 
and  he  is  approving  Ate  proposed  nde  on 
that  basis. 

12.  T^  FWS  stated  Aat  the 
consultation  provisions  of  proposed 
Chapter  IV,  section  3(p){iii)  should 
include  the  mechanism  the 
Administrator  wiD  use  to  assure 
consultation  with  the  FWS  under  the 
provisions  of  section  7  of  the 
Endangered  Species  Act  (ESA). 

As  discussed  in  the  preamble  to  die 
revised  Federal  regulations  at  30  Ut'K 
816.97  (b)  and  (c)  and  B17.97  (b)  and  (c). 
the  Director  does  not  bebeve  that  the 
formal  consultation  requirements  of 
section  7(a)  of  the  ESA  apply  to  State 
regulatory  authorities.  However,  in 
recognition  of  its  obligation  under  die 
ESA  to  use  its  audiority  to  farther  the 
ESA's  objectives,  OSMRE  has  included 
a  requirement  that  FWS  considtation 
occur  imder  certain  circumstances  (48 
FR  30318-30320.  June  30, 19B3).  While 
selection  of  Ae  actual  mechanisra  used    I 
is  the  discretion  of  tfie  regulatory 
authority,  O^^RE  encourages  Wyoming 
and  the  FWS  to  develop  a  memorandum 
of  understanding  on  tfiis  subject.  The 
FWS  also  stated  that  this  consultation 
should  occur  as  eariy  in  the  permitting 
process  as  possible.  The  Director  finds 
this  comment  to  be  misplaced  since 
Chapter  IV  contains  performance 
standards  to  be  followed  after  peraMt 
issuance. 

13.  The  FWS  commented  that  wildlife 
should  be  inserted  as  a  use  in 
Wyoming's  proposed  Chapter  IX. 
section  l{a)(iiKC)(I)  dealing  with 
requirements  for  obtaining  a  variance 
from  approximate  original  contour. 

As  ejqJained  in  Finding  4  of  this 
notice,  the  Director  is  disapproving  this 
entire  proposed  rule  for  reasons 
unrelated  to  the  FWS  concern;  hence, 
the  comment  is  moot. 

V.  Director's  Decision 

The  DirectcH-,  based  on  tiie  above 
findings,  is  approving  the  proposed 
amendment  submitted  by  Wyoming  on 
May  1, 1988,  with  the  exception  of  those 
provisions  determined  to  be  inconsistent 
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with  SMCRA  or  the  Federal  regulations. 
For  those  amendments  relating  to  issues 
currently  under  appeal  on  behalf  of  the 
Secretary  with  the  U.S.  Court  of 
Appeals,  the  Director  is  taking  no  action 
at  this  time,  pending  decisions  on  the 
appeals.  In  addition,  as  indicated  in  the 
findings,  he  is  requiring  that  Wyoming 
submit  a  number  of  further  program 
amendments.  The  Director  has  notified 
Wyoming,  pursuant  to  30  CFR  732.17, 
that  certain  required  program 
amendments  will  be  necessary.  The 
Federal  rules  at  30  CFR  Part  950  are 
being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  retroactively  to  September  1. 
1986.  to  coincide  with  the  effective  date 
of  the  regulations  in  Wyoming  as 
specified  by  the  amendment  submitted 
on  May  1, 1986. 

The  Director  is  disapproving  the 
following  provisions  of  the  proposed 
amendments: 

(1)  As  discussed  in  Finding  1(b),  the 
phrases  "run-of-the-mine"  and  "to 
separate  the  coal  from  its  impurities" 
within  the  definition  of  "coal 
preparation  plant"  at  Chapter  I.  section 
2(m)  of  the  regulations; 

(2)  As  discussed  in  Finding  2(a). 
deletion  of  the  phrase  "observed  within 
one  (1)  mile  of  the  proposed  permit 
area"  at  Chapter  II,  section  2(a)(i)(E)(I); 

(3)  As  discussed  in  Finding  2(e), 
deletion  of  the  requirement  at  Chapter 
II.  section  3(a)(vi)(H)(II)(3)  to  collect 
baseline  surface  water  data  on  acidity; 

(4)  As  discussed  in  Finding  2(g). 
deletion  of  the  locational  data 
requirements  for  monitoring  stations  at 
Chapter  II,  section  3(a)(vi)(M); 

(5)  As  discussed  in  Finding  2(i). 
addition  of  the  phrase  "where  necessary 
due  to  stability  concerns"  in  Chapter  II. 
section  3(b)(xvi); 

(6)  As  discussed  in  Finding  3(c)(v), 
replacement  of  the  word  "is"  with  the 
phrase  "the  vegetative  cover  and  total 
ground  cover  are"  in  Chapter  IV.  section 
2(d)(vi): 

(7)  As  discussed  in  Finding  3(c)(vi), 
addition  of  the  phrase  "or  an  alternative 
success  standard  approved  by  the 
Administrator"  to  Chapter  IV,  section 
2(d)(vi); 

(8)  As  discussed  in  Finding  3(d), 
replacement  of  the  word  "access"  with 
the  phrase  "constructed  or  upgraded"  in 
the  introductory  paragraph  of  Chapter 
IV.  section  2(j),  and  the  entire 
introductory  paragraph  to  the  extent 
that  it  excludes  certain  existing  roads 
from  regulation  without  regard  to  the 
effect  of  mining  use  on  the  road; 

(9)  As  discussed  in  Finding  3(e), 
addition  of  paragraph  (F)  to  Chapter  IV, 
section  2(l](ii); 


(10)  As  discussed  in  Finding  3(m),  all 
revisions  to  Chapter  IV,  section  3(a)(ix) 
conceminfl  cut-and-fill  terraces; 

(11)  As  discussed  in  Finding  4, 
addition  of  sections  l(a)(ii)(C),  2(c),  and 
3  to  Chapter  IX,  which  would  have 
provided  a  general  variance  from  the 
approximate  original  contour 
requirements;  and 

(12)  As  discussed  in  Finding  5,  all 
revisions  to  Chapter  XVII,  which  would 
have  introduced  a  new  enforcement 
scheme. 

In  addition,  the  Director  is  deferring 
action  on  the  following  provisions  of  the 
proposed  amendments: 

(1)  As  discussed  in  Finding  3(c)(iii), 
the  maximwn  sample  sizes  prescribed 
by  Appendix  A  of  the  LQD  Rules  and 
Regulations; 

(2)  As  discussed  in  Finding  3(f),  all 
revisions  to  the  contemporaneous 
reclamation  requirements  of  Chapter  IV, 
section  3(a)(i); 

(3)  As  discussed  in  Finding  3(1), 
deletion  of  the  coal  mine  waste  pile  lift 
thickness  and  dry  density  requirements 
from  Chapter  IV,  section  3(c)(ii);  and 

(4)  As  discussed  in  Finding  3(o), 
deletion  of  the  highwall  elmination 
requirement  of  Chapter  IV,  section 
3(h)(iii)(A)  and  addiUon  of  highwall 
retention  provisions  at  Chapter  IV, 
section  3(hKiii)(B). 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  establishes 
that  a  State  may  not  exercise 
jurisdiction  under  SMCRA  unless  the 
State  program  is  approved  by  the 
Secretary.  Similarly,  the  Secretary's 
regulations  at  30  CFR  732.17(a)  require 
that  any  alteration  of  an  approved  State 
program  must  be  submitted  to  OSMRE 
as  a  program  amendment.  Thus  any 
changes  to  (he  program  are  not 
enforceable  by  the  State  until  approved 
by  the  Director.  The  Federal  regulations 
at  30  CFR  732.17(g)  clearly  prohibit  any 
unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the 
Wyoming  program,  the  Director  will 
recognize  only  the  statutes  and 
regulations  approved  by  him,  and  will 
require  the  enforcement  by  Wyoming  of 
only  such  provisions. 

VI.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 


exemption  from  sections  3. 4.  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that,  for  purposes  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  950 

Coal  mining.  Intei^govemmental 
relations.  Surface  mining.  Underground 
mirung. 

Dated:  November  18, 1986. 
Arthur  W.  Abbs, 

Acting  Deputy  Director,  Operations  and 
Technical  Services,  Office  of  Surf  ace  Mining 
Reclamation  and  Enforcement. 

PART  950— WYOMING 

30  CFR  Part  9B0  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  950 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  e/ae?.). 

2.  30  CFR  950.10(a)  is  revised  to  read 
as  follows: 

§  950. 1 0    State  rtgulatory  program 

approval 

•         •         •         *         • 

(a)  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  1100  "L"  Street 
NW..  Room  5315.  Washington.  DC  20240. 
Telephone:  (202)  343-5492. 

3.  Section  950.12  is  added  to  read  as 
follows: 

S  950.12    State  program  proviskans  and 
amendments  disapproved. 

(a)  The  following  provisions  of  the 
Rules  and  Regulations  of  the  Land 
Quality  Division  of  the  Wyoming 
Department  of  Environmental  Quality, 
as  submitted  on  May  1, 1986,  are  hereby 
disapproved: 
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(1)  The  phrases  "nin-of-the-mine"  and 
"to  separate  the  coal  from  its  impurities" 
within  the  deBnition  of  "coal 
preparation  plant"  at  Chapter  I,  section 
2(m): 

(2)  Deletion  of  the  phrase  "observed 
within  one  (1)  mile  of  the  proposed 
permit  area"  at  Chapter  II,  section 
2(a)(i)(E)(I): 

(3)  Deletion  of  the  requirement  at 
Chapter  II,  section  3(a)(vi)(H)(Il)(3)  to 
collect  baseline  surface  water  data  on 
acidity; 

(4)  Deletion  of  the  locational  data 
requirements  for  monitoring  stations  at 
Chapter  II,  section  3(a)(vi)(M); 

(5)  Addition  to  the  phrase  "where 
necessary  due  to  stability  concerns"  in 
Chapter  II,  section  3(b)(xvi): 

(6)  Replacement  of  the  word  "is"  with 
the  phrase  "the  vegetative  cover  and 
total  ground  cover  are"  in  Chapter  IV, 
section  2(d)(vi); 

(7)  Addition  of  the  phrase  "or  an 
alternative  success  standard  approved 
by  the  Administrator"  to  Chapter  IV, 
section  2(d)(vi]; 

(8)  Replacement  of  the  word  "access" 
with  the  phrase  "constructed  or 
upgraded"  in  the  introductory  paragraph 
of  Chapter  IV,  section  2(j).  and  the  entire 
introductory  paragraph  to  the  extent 
that  it  excludes  certain  existing  roads 
from  regulation  without  regard  to  the 
effect  of  mining  use  on  the  road; 

(9)  Addition  of  paragraph  (F)  to 
Chapter  IV,  section  2(I)(ii)  concerning 
interim  mine  stabilization  for  surface 
coal  mining  operations; 

(10)  All  revisions  to  Chapter  IV, 
section  3(a)(ix]  concerning  cut-and-fill 
terraces; 

(11)  Addition  of  section  l(a)(ii)(C], 
section  2(c),  and  section  3  to  Chapter  IX, 
which  would  have  provided  a  general 
variance  from  the  approximate  original 
requirements;  and 

(12)  All  revisions  to  Chapter  XVII. 
which  would  have  introduced  a  new 
enforcement  scheme. 

(b)  (Reserved] 

4.  A  new  paragraph  (i)  is  added  to 
§  950.15  to  read  as  follows: 

§  950.15    Approval  of  regulatory  program 
amendnwnts. 

*        «        *        *        « 

(i)  The  following  amendments  to  the 
Wyoming  permanent  regulatory 
program,  as  submitted  to  OSMRE  on 
May  1, 1986,  are  approved  elective 
November  24, 1986  with  the  exceptions 
identified  herein  or  in  S  950.12: 

(1)  ModiHcations  to  Chapters  1, 11.  Ill, 
IV,  IX,  Xn,  XXUI  and  XIV  of  the  Rules 
and  Regulations  of  the  Wyoming 
Department  of  Environmental  Quality, 
Land  Quality  Division,  concerning 
definitions,  permit  application 


requirements,  performance  standards, 
variances,  the  small  operator  assistance 
program,  permit  revisions,  and  permit 
approval  requirements.  However,  no 
action  is  currently  being  taken  on  the 
following  proposed  amendments: 

(i)  All  revisions  to  the 
contemporaneous  reclamation 
requirements  of  Chapter  IV,  section 
3(a)(i): 

(ii)  Deletion  of  the  coal  mine  waste 
pile  lift  thickness  and  dry  density 
requirements  from  Chapter  IV.  section 
3(c)(ii),  and 

(iii)  Deletion  of  the  highwall 
elimination  requirement  of  Chapter  IV, 
section  3(h](iii)(A)  and  addition  of 
highwall  retention  provisions  at  Chapter 
IV.  section  3(h)(iii)^). 

(2)  Replacement  of  Guideline  2  with 
Appendix  A.  "Vegetation  Sampling 
Methods  and  Reclamation  Success 
Standards  for  Surface  Coal  Mining 
Operations,"  of  the  Rules  and 
Regulations  of  the  Wyoming  Department 
of  Environmental  Quality.  Land  Quality 
Division,  with  the  exception  of  the 
maximum  sample  sizes  specified  therein 
in  Part  IV.D. 

5.  Paragraphs  (e)  through  (q)  are 
added  to  30  CFR  950.16  to  read  as 
follows: 

§  950.16    Raquirad  program  amendments. 

***** 

(e)  By  June  30, 1987,  Wyoming  shall 
submit  revisions  to  the  definition  of 
"applicant"  at  Chapter  I,  section  2(f)  of 
the  LQD  rules  to  include  persons 
requesting  approval  of  coal  exploration, 
or  otherwise  propose  to  amend  its 
program  to  be  no  less  effective  than  the 
Federal  rules. 

(f)  By  June  30, 1987,  Wyoming  shall 
submit  rules  requiring  the  name, 
address,  and  telephone  number  of  the 
operator  if  different  from  the  applicant, 
or  otherwise  propose  to  amend  its 
program  in  a  manner  no  less  effective 
than  30  CFR  778.13(b). 

(g)  By  June  30, 1987,  Wyoming  shall 
submit  revisions  to  the  LQD  rules  at 
Chapter  II,  section  3(a)(vi)(B)  or 
otherwise  propose  to  amend  its  program 
to  provide  that  the  Administrator  may 
waive  the  requirement  for  test  borings 
or  core  samples  only  if  he  determines 
the  collection  and  analysis  of  such  data 
is  unnecessary  because  other  equivalent 
information  is  available  to  him  in  a 
satisfactory  form. 

(h)  By  June  30, 1987.  Wyoming  shall 
submit  revisions  of  the  LQD  rules  at 
Chapter  II  section  3(a)(vi)(I)(II)  or 
otherwise  propose  to  amend  its  program 
to  provide  that  the  groundwater  quality 
description  in  a  permit  application  must 
include  pH. 


(i)  By  June  30, 1987,  Wyoming  shall 
submit  revisions  to  the  LQD  rules  at 
Chapter  II  section  3(b)(ix)(D)  or 
otherwise  propose  to  amend  its  program 
to  specify  the  minimum  groimdwater 
quality  parameters  that  must  be 
monitored. 

(j)  By  June  30, 1987,  Wyoming  shall 
submit  revisions  to  the  LQD  rules  at 
Chapter  IV  section  2(c)(iii)(A)  or 
othervdse  propose  to  amend  its  program 
to  require  that  an  operator  proposing  the 
use  of  a  topsoil  substitute  or  supplement 
demonstrate  that  the  resulting  soil 
medium  would  be  equal  to  or  more 
suitable  for  sustaining  vegetation  than 
the  existing  topsoil,  and  that  it  would  be 
the  best  available  in  the  permit  area  to 
support  vegetation. 

(k)  By  June  30, 1987.  Wyoming  shall 
submit  revisions  to  Part  U.C.l.a  of 
Appendix  A  of  the  LQD  rules  or 
otherwise  propose  to  amend  its  program 
to  include  some  other  mechanism  to 
check  or  confirm  ocular  quadrat 
estimates  of  ground  cover  to  ensure  the 
collection  of  consistent,  objective  data. 

(1)  By  June  30. 1987.  Wyoming  shall 
submit  revisions  to  Appendix  A  of  the 
LQD  rules  or  otherwise  propose  to 
amend  its  program  to  specify  the 
sampling  techniques  which  operators 
will  be  allowed  to  use  to  evaluate  the 
parameters  of  ground  cover,  production 
and  stocking. 

(m)  By  June  30, 1987.  Wyoming  shall 
submit  revisions  to  Part  VIII.D  of 
Appendix  A  of  the  LQD  rules  or 
otherwise  propose  to  amend  its  program 
to  clarify  that  operators  must  meet 
cropland  success  standards  during  at 
least  the  last  two  consecutive  crop  years 
of  the  responsibility  period. 

(n)  By  June  30. 1987.  Wyoming  shall 
submit  revisions  to  the  LQD  rules  at 
Chapter  IV,  section  3(a)(iv)(C)  or 
otherwise  propose  to  amend  its  program 
to  require  that,  prior  to  placement  of 
spoil  outside  the  mined-out  area,  (1)  all 
vegetative  and  organic  material  be 
removed  from  the  area,  (2)  the  topsoil  on 
the  area  be  removed,  segregated,  and 
stored  or  redistributed,  and  (3)  the  spoil 
be  backfilled  and  graded  in  accordance 
with  permanent  program  performance 
standards. 

(o)  By  June  30, 1987.  Wyoming  shall 
submit  revisions  to  the  LQD  rules  at 
Chapter  IV  section  3(c)(i)  or  otherwise 
propose  to  amend  its  program  to  require 
that,  where  excess  spoil  fills  are  to  be 
placed  on  slopes  greater  than  20 
degrees,  keyway  cuts  or  rock  toe 
buttresses  shall  be  constructed  to  ensure 
the  stability  of  the  fill. 

(p)  By  June  30, 1987,  Wyoming  shall 
submit  revisions  to  the  LQD  rules  at 
Chapter  IV  section  3(h)(iii)(F)  or 
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Otherwise  propose  to  amend  ite  program 
to  require  that: 

(1}  All  impoundments  be  examined  at 
least  quarterly  for  appearances  of 
structural  weakness  and  other 
hazardous  conditions; 

(2)  AU  impoundments  be  inspected  by 
a  qualified  registered  professional 
engineer,  or  other  qualified  professional 
specialist  under  the  engineer's  direction, 
regularly  during  construction,  upon 
completion  of  construction  and  at  least 
annually  until  remoTal  of  the  structure 
or  release  of  the  performance  bond;  and 

(3)  Each  inspection  report  be  certified 
by  the  engineer  that  the  impoundment 
has  been  constructed  and  mamtained  as 
designed  and  in  accordance  with  the 
approved  plan  and  Chapter  IV. 

(q)  By  June  30, 1987,  Wyoming  shall 
submit  revisioDs  to  the  LQD  rules  at 
Chapter  IV  section  3(p)(i)(E)  or 
otherwise  propose  to  amend  its  program 
to  require  that,  aftra-  an  operator  notifies 
the  Administrator  of  the  presence  of  an 
endangered  or  threatened  species  or 
bald  or  golden  eagle  nest,  the 
Administrator  must  then  consult  with 
the  U.S.  Fish  and  Wildlife  Service  and, 
where  appropriate,  the  Wyoming  Fish 
and  Game  Department,  to  identify 
whether,  and  under  what  conditions,  the 
operatm-  may  then  proceed. 

[FR  Doc  86-28431  Filed  11-21-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[COTP  Honolulu  Regulation  86-08] 

Security  Zone  Regulations;  Tinian, 
Commonwealth  of  Northern  Marianas 
Islands 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  security  zone  around  US 
Maritime  Preposition  Ships  which  will 
be  moored  at  Mooring  A  located  at 
14*58'57.0"  N.  145*35'40^'  E.  and 
Mooring  B  located  at  i4*58'15.9'  N 
145*35'  54.8-  E.  in  the  Pacific  Ocean  off 
Tinian.  Northern  Marianas  Islands.  The 
nearly  rectangular-shaped  security  zone 
will  be  in  effect  at  all  times  while  one, 
or  more,  of  the  Maritime  Preposition 
Ships  is  in  the  zone  or  moored  at 
Moorings  A  or  B.  AddiUonally,  a  50-yard 
security  zone  will  remain  in  effect  in  all 
directions  around  Moorings  A  and  B 
when  no  vessels  are  moored  thereto. 
The  zone  is  needed  to  safeguard 
Maritime  Preposition  Ships  against 


destruction  from  sabotage  or  other 
causes  of  similar  nature.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  November  14, 
1986.  Comments  on  this  regulation  must 
be  received  on  or  before  January  30, 
1987. 

ADDRESS:  Comments  should  be  mailed 
to  Commander,  US  Coast  Guard 
Marianas  Section,  Box  176,  FPO  San 
Francisco  96630-5000.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Coast  Guard  Marine 
Safety  Department  of  the  Marianas 
Section  Office  in  the  Government  of 
Guam  Commercial  Port  Building.  Normal 
office  hours  are  between  7:30  a.m.  and 
3:30  p.m.  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  J.M.  MacDonald,  (671]  339- 
6100,  US  Coast  Guard  Marianas  Section 
Office,  Guam. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  Notice 
of  Proposed,(Rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  maldng  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impractical  and  contrary  to  the  public 
interest.  The  request  for  this  regulation 
was  not  received  until  October  28, 1986 
and  there  was  not  sufficient  time 
remaining  to  publish  a  proposal  in 
advance  of  the  event  for  which  the 
regulation  is  needed.  Likewise,  there 
was  not  sufficient  time  to  provide  for  a 
delayed  effective  date.  Immediate  action 
is  needed  to  prevent  injury  or  damage  to 
persons  and  equipment  incident  to  the 
mooring  of  the  first  Maritime  Preposition 
Ships  in  the  port.  Further,  as  a  military 
affairs  funcUon  of  the  United  States,  this 
regulation  is  exempt  from  the 
requirements  of  5  U.S.C.  553.  including 
the  requirements  for  a  notice  of 
proposed  rulemaking.  Although  this 
regulation  is  published  as  a  final  rule 
without  prior  notice,  an  opportunity  for 
public  comment  is  nevertheless 
desirable  to  ensure  that  the  regulation  is 
both  reasonable  and  workable. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "address"  in  the  preamble. 
Commentars  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regidation.  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 


Drafting  Infermatioii 

The  drafters  of  this  regulation  are 
Conunander  J.M,  MacDonald.  Project 
Officer,  USCG  Marianas  Section  Office. 
and  Lieutenant  Commander  R.W.  Bogue. 
Project  Attorney,  Fourteenth  Coast 
Guard  District  Legal  Office. 

Discussion  of  the  Regulation 

The  Navy  has  requested  that  a 
security  zone  be  established.  The 
incident  requiring  this  regulation  began 
on  October  16, 1986  with  the  arrival  at 
Tinian  of  the  first  of  four  Maritime 
Preposition  Ships  to  be  stationed  in  the 
Guam/Tinian  area.  Since  Moorings  A 
and  B  are  Navy  offshore  moorings,  and 
the  zone  is  located  in  excess  of  5000  feet 
from  the  entrance  to  main  shipping 
channel  for  Tinian  Harbor,  there  should 
be  no  adverse  impact  on  harbor  use  due 
to  this  security  zone.  This  regulation  is 
issued  pursuant  to  50  U.S.C.  191  as  set 
out  in  the  authority  citation  for  all  of 
Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

PART  165-tAMENDED] 
Final  Regulation 

In  consideration  of  the  foregoing,  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  I.05-lfB>, 
6.04-1.  8.04-6  aad  180.5. 

2.  Section  165.1403  is  added  to  read  as 
follows: 

9165.1403    Sacurtty  Zone:  Tinian, 
Commonweaitli  Northern  Marianas  Mmda. 

(a)  Location.  The  following  is 
designated  as  a  Security  Zone:  The 
waters  of  the  Pacific  Ocean  off  Tinian 
between  14*5g'04.9'  N.  145*34'58.6'  E  to 
14'59'20.1-  N,  145*35'41.5"  E  to 
14*59'09.8'  N.  145*3a'02.1'  E  to 
14*57'49.3'  N.  145*36'28.7'  E  to 
14*57'29.1-  N,  145*35'31.1'  E  and  back  to 
14;59'04.9'  N.  145*34'58.6'  E.  This  zone 
is  in  effect  when  one,  or  more,  of  the 
Maritime  Preposition  Ships  Is  in  the 
zone  or  moored  at  Mooring  A  located  at 
14*58'57.0'  N  and  145*35'40.8'  E  or 
Mooring  B  located  at  14*58'15.9'  N, 
145*35'54.8'  E  Additionally,  a  SO-yani 
security  zone  will  remain  in  effect  in  all 
directions  around  Moorings  A  and  B 
when  no  vessels  are  moored  thereto. 

Note:  All  posilons  of  latitude  and 
longitude  are  from  International  Spheroid, 
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Astro  Pier  1944  (Saipan)  Datum  (DMA  Chart 
81071). 

(b)  Regulations.  (1)  In  accordance 
with  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  Security  Zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Effective  date:  This  regulation 
becomes  effective  on  November  14. 
1986. 

Dated:  November  14. 1986. 
CW.  Gray. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Honolulu,  Hawaii 

(FR  Doc  86-26445  FUed  11-21-86:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

IA-1-FRL-3116-4] 

Approval  and  Promulgation  of 
Implemantation  Plana;  Varmont; 
Certification  of  No  FadHtiea  Subject  to 
CEM  Raquiremanta 

AOENCV:  Environmental  Protection 

Agency. 

action:  Final  rule. 


SUMMANV:  EPA  is  codifying  at  40  CFR 
52.2378  a  certification  that  no  facilities 
are  located  in  the  State  of  Vermont 
subject  to  the  Continuous  Emissions 
Monitoring  (CEKf)  requirements  of  40 
CFR  Part  51.  Appendix  P.  The  intended 
effect  of  this  action  is  to  codify  this 
information  submitted  by  the  Vermont 
Agency  of  Environmental  Conservation 
(AEC)  in  accordance  with  40  CFR  Part 
51.19(e). 

DATE:  This  action  will  be  effective 
January  23. 1987,  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto.  Director,  Air 
Management  Division,  Room  2312,  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency. 
Room  2313,  JFK  Federal  Bldg.,  Boston. 
MA  02203:  Public  Information  Reference 
Unit,  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20480; 
Office  of  the  Federal  Register,  1100  L  St., 
NW.,  Room  8301.  Washington.  DC  and 
Agency  of  Environmental  Conservation. 
Air  Pollution  Control  Division.  Building 
3  South,  103  South  Main  Street 
Waterbury,  VT  05676. 


FOR  FURTHER  INFORMATION  CONTACn 

Lorenzo  Thantu,  (617)  565-3250;  FTS 
635-3250. 

SUPPLEMENTARY  INFORMATION:  Forty 
CFR  Part  51,  under  {  51.19(e).  requires 
states  to  revise  their  State 
Implementation  Plans  (SIPs)  to  include 
CEM  requirements  for  certain  stationary 
source  categories.  The  applicability 
criteria  for  identifying  subject  facilities 
are  provided  in  40  CFR  Part  51, 
Appendix  P. 

40  CFR  Part  51,  Appendix  P  identifies 
the  types  of  facilities  subject  to  these 
requirements  and  states  ihe  minimum 
requirements  for  continuous  emission 
monitoring,  recording,  and  reporting. 
When  a  state  does  not  have  any 
facilities  subject  to  40  CFR  Part  51. 
Appendix  P  within  its  boundaries,  EPA 
requires  that  a  negative  declaration  be 
submitted  to  fulfill  the  requirements  of 
40  CFR  51.19(e). 

On  June  6, 1986,  the  Vermont  AEC 
submitted  a  negative  declaration  to  EPA 
which  certifies  that  there  are  no 
facilities  subject  under  the  applicability 
criteria  of  the  CEM  requirements  of  40 
CFR  Part  51.  Appendix  P.  By  submitting 
this  negative  declaration  letter,  the  AEC 
has  fulfilled  its  responsibility  under  40 
CFR  51.19(e). 

In  the  event  that  a  new  facility  is 
proposed  for  location  in  the  State  of 
Vermont  at  some  future  date,  CEM 
would  be  required  under  either  the 
provisions  of  the  applicable  New  Source 
Performance  Standard  or  Vermont  Air 
Pollution  Control  Regulation  5-405, 
Required  Air  Monitoring. 

EPA  is  codifying  this  information 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  Hiis  action  will  be  effective 
60  days  fit}m  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  January  23, 1987. 

Final  Action:  EPA  is  codifying  at  40 
CFR  52.2376  that  no  facilities  subject  to 
the  CEM  requirements  of  40  CFR  Part  51, 
Appendix  P  are  located  within  the 
boundaries  of  the  State  of  Vermont.  The 
Vermont  AEC  submitted  this  negative 
declaration  to  fulfill  the  requirements  of 
40  CFR  51.19(e). 


Under  5  U.S.C.  605(b).  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23, 1967.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(bH2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  and  Reporting  and 
Recordkeeping  requirements. 

Dated:  November  7, 1986. 
Lee  M.  ThomaB, 

Administrator. 

PART  52— [AMENDED] 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Sutipart  UU— Varmont 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Subpart  UU  is  amended  by  adding 
S  52.2378  to  read  as  follows: 

§52.2376    Certificatton  Of  no  faculties. 

On  June  6, 1986,  the  Vermont  Agency 
of  Environmental  Conservation 
submitted  a  letter  certifying  that  there 
are  no  facilities  urithin  Uie  State's 
boundaries  subject  to  the  Continuous 
Emissions  Monitoring  requirements  of  40 
CFR  Part  51,  Appendix  P.  This  negative 
declaration  was  submitted  to  EPA  in 
accordance  with  40  CFR  51.19(e). 

(FR  Doc.  86-26282  Filed  11-21-88:  8:45  am] 
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40  CFR  Part  52 

[A-S-FRL-3116-5] 

Approval  and  Promulgation  of 
Implementation  Plana;  Illinois,  Indiana. 
Mictiigan,  Otiio,  and  Wisconsin 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 


Jgg?^ 


:  The  USEPA  It  approving 
"negative  deckuatiana"  bom  &e  States 
of  Illinoia.  Indiaiia.  kfiduguu  CAia  and 
WisconsiB  for  cartain  Mianes  of  volatile 
organic  compounds  (VCX:).  These 
sources  are  synthetic  eiganic  cfaemfcal 
manufacturing  industry  (SOC3)fi)  leaks, 
SOCMI  air  ooddation.  natural  gas/ 
gasoline  processing  leaks,  emissions 
from  the  maBufactare  of  high  density 
polyethylene,  polypropylene,  and 
polystyrene  resins,  and  petroleum  dry 
cleaning  emissions. 

Section  17Z  of  the  Clean  Air  Act 
requires  that  esch  State  with  an  ozone 
extension  area  devckip  reasonaUy 
available  control  technology  (RACT) 
emission  limits  for  certain  VOC  sources 
within  the  extension  area.  The  VOC 
sources  that  have  to  be  addressed  are 
those  covered  under  the  Control 
Techniques  Gmdehnes  (CTG's)  issued 
by  USEPA.  If  USEPA  issues  a  CTG  for 
which  the  State  has  no  sources,  the 
State  can  submit  a  "negative 
declaration."  Ai^troval  of  the  "negative 
declaraUon"  by  USEPA  exempts  that 
State  from  developing  a  control  plan  for 
VOC  sources  in  that  CTG  category. 
DATE  This  action  will  be  effective 
January  23. 1987  unless  notice  is 
received  within  30  days  from  publication 
that  someone  wishes  to  submit  adverse 
or  critical  comments. 

AOOflESSES:  Copies  of  the  States' 
submittals  and  other  materials  related  to 
this  rulemaking  are  available  for 
inspection  at  the  following  addresses:  (It 
is  recommemled  that  jfou  telephcme 
Colleen  W.  Comerford.  at  (312)  886-6034, 
before  visiting  the  Region  V  Office.) 
U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch 

(5AR-26).  230  South  Dearborn  Street, 

Chicago,  Illinois  80604 
U.S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit,  401 

M  Street  SW..  Washington  DC  20480 
Illinois  Environmental  Protection 

Agency,  Division  of  Air  PoHation 

Control.  2200  Churchill  Road. 

Springfield.  Illmois  02706 
Indiana  Air  Polhition  Control  Division, 

Indiana  State  Board  of  Health.  1330 

West  Michigan  Street,  Indianapolis. 

Indiana  46206 
Michigan  Department  of  Natural 

Resources.  Air  Quality  Division.  7150 

Harris  Drive.  Lansing,  Michigan  48909 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control.  361 

East  Broad  Street.  Cohmjjus,  Ohio 

43216 
Wisconsin  Department  of  Natural 

Resources.  Bureau  of  Air 

Management.  101  South  Webster, 

Madison.  Wisconsin  53707 


Office  of  the  Federal  Register.  Room 
8301. 1100  L  Street  NW..  Washington. 
DC 

Written  comments  should  be  sent  to; 
Gary  Gulerian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street.  Chicago,  Dhnois  60604. 
FOR  FURTICR  INFOmNATION  CONTACT: 
Uylaine  McMahan.  (312)  886-0031. 
SUPPLEMEMTAftY  INFORMATION: 

Background 

Section  172  of  the  Clean  Air  Act 
allows  USEPA  to  grant  extensions  to 
those  States  that  could  not  demonstrate 
attainment  of  the  ozone  standard  by 
December  ai,  1982,  if  certain  conditions 
were  met  by  the  State  in  revising  its  air 
pollution  control  program.  The  revised 


programs  had  to  include  additional 
RACT  emission  limits  for  various  types 
of  VOC  sourcos  located  in  the  areas 
needing  the  extension. 

Since  the  States  of  DHnois.  Indiana, 
Michigan  Ohia  and  Wisconsm  could  not 
demonstrate  attainment  of  the  ozone 
NAAQS  by  the  required  date  of 
December  31, 1982,  the  States  requested, 
and  received,  extensions  to  December 
31. 1987.  The  extensions  obligated  the 
States  to  develop  RACT  regulations  for 
those  sources  addressed  by  Group  IH 
CTG's  (RACT  ni).  and  to  dcvdop  RACT 
regulations  for  major  sources  not 
addressed  by  a  CTG  (major  non-CTG 
RACT).  for  VOC  sources  in  their 
respective  ozone  nonattainment  areas. 

During  1983  and  1984.  several  Group 
III  CTG's  were  pubKshed  m  the  Fadetal 
Register.  They  addressed  the  following 
sources: 


Source 


*  ^™**~  •'^  I*"*  (»«wl~m  dry  ctanm 


a  _    , ,_,_._» 

*■  Jj^UJS'LS!?**  s*"™""  Po»)m»  and  mm  vmtiilucuinaieaki 

RSDCMi  IMks), 

*  JSlUS^ioJI!?*  «*«*»«  POtyirm  and  mam  nwnActuhng  air 
oxidation  (SOCMI  oiddatioo). 


Publication  data 


Oct  e,  i«e2.... 
Na».  M,  was, 

Feb.  6.  19W._. 
Apr.  10.  1984., 

Dse.28,  t9M, 


Fadaral 

RagisMrcilt 


47  FR  44155 
4eFR51MS 

4S  PR  4432 
49  FR  141*1 

4*  FR  50442 


Oa«s  ragulatton* 

du«tanSla*aa 

to  USEPA 


Jan.  1,  1984. 
Jan.  1.  IMS. 

Jan.  1.  1988. 
Do. 

Da 


Negative  Dadarations 

In  response  to  the  publication  of  the 
CTG's  listed  above,  five  of  the  States 
located  in  Region  V  submitted  letters 
stating  that  they  had  no  sources  in  one 
or  more  of  die  specified  CTG  categories. 
The  States  of  Illinois,  Indiana.  Michigan, 


Ohio,  and  Wisconsin  all  submitted 
negative  declarations.  The  table  below 
indicates,  by  State,  the  CTG  categories 
for  which  U^PA  has  received  a 
negative  declaration  and  the  date  of  the 
declaration. 


Indiwia 

Michig«i.„. 

Ohio __ 

Wiiconsin.. 


X  (6/18/86)  • 
X  (4/14/86) 
X  (5/17/85)  ' 
X  (4/9/88)  • 
X(8/1«/«4) 


Natural  gaa 


X  (11/14/85) 
XtaQ4/86) 

X  (4/9/86) 
X(6M/85) 


SOCM 


XO/S4/89 
X  (11/7/84) 


SOOM 


X(S/34/80) 

xmrofust 

X  (11/7/84) 


0>¥ 


x(*r\4/9e.) 
X  iwmwsf 


USEPA  has  reviewed  the  available 
source  and  emissions  data  for  each  of 
the  extension  areas  in  question,  and  has 
determined  that  the  negative 
declarationa  from  the  five  States  are 
acceptable. 

Conclusion 

USEPA  has  conchided  that  the 
negative  detdarations  submitted  by 
Illinois,  Indiana,  Michigan.  Ohio  and 
Wisconsin  are  acceptable.  A  review  of 
the  available  source  and  emissions  data 
indicates  that  there  are  no  major 


sources  in  the  categories  for  which  the 
States  have  submitted  negative 
declarations.  Thcrefwe,  USEPA  is 
approving  these  ai^Mnittals.  This  action 
exempts  the  States  from  developing  a 
plan  for  control  #f  VOC  emissions  from 
those  source  categories  for  which  they 
have  no  sources. 

Because  USEPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  January  23, 1987.  However, 
if  we  receive  notice  by  December  24. 
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1986  that  someone  wishes  to  submit 
critical  comments,  then  USEPA  will 
publish:  (1)  A  notice  that  withdraws  the 
action;  and,  (2]  a  notice  that  begins  a 
new  rulemaking  by  proposing  the  action 
and  establishing  a  comment  period. 
USEPA  will  only  do  this  for  those  States 
for  which  it  receives  comments  and  not 
for  all  five  States. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  &om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(bK2).) 

List  of  Sub)ect*  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Ozone,  Hydrocarbons, 
Intergovernmental  relations. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  States  of 
Illinois,  Indiana,  Michigan.  Ohia  and 
Wrsconsin  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  September  29. 1988. 
Lee  M.  TiiomBS, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Illinois.  Indiana,  Midiigan,  Ohio,  and 
Wiaconain 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52,  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

Subpart  O— lOlnols 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(55)  as  follows: 

§52.720    Mwrtifieatlonofplaa 
*        *        •        *        • 

(c)  *  •  • 

(55)  On  November  14, 1985,  the  State 
of  Illinois  submitted  a  negative 
declaration  for  natural  gas/gasoline 
processing  plants. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  November  14, 1985. 
from  Michael  J.  Hayes,  Manager, 


Division  of  Air  Pollution  Control,  Illinois 
Environmental  Protection  Agency. 

Subpart  P— Indiana 

3.  Section  52.770  is  amended  by 
adding  paragraph  (c)(59)  as  follows: 

§  52.770    MentMcation  of  plan. 
*        •        •        •        • 

(c)  *  •  ♦ 

(59)  On  March  24. 1986.  the  State  of 
Indiana  submitted  a  negative 
declaration  for  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI)  source  leaks  and  oxidation, 
and  for  natural  gas/gasoline  processing 
plants.  On  April  14, 1986,  the  State  of 
Indiana  submitted  a  negative 
declaration  for  manufacturers  of  high- 
density  polyethylene,  polypropylene, 
and  polystyrene  resins,  and  for  large 
petroleum  dry  cleaners. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  March  24. 1986,  from 
Harry  D.  Williams,  Director,  Air 
Pollution  Control  Division,  Indiana  State 
Board  of  Health.  Letter  dated  April  14, 
1986,  from  Walter  J.  Kulakowski, 
Assistant  Commissioner  for  Air 
Management.  Department  of 
Environmental  Management 


Subpart  X— Michigan 

4.  Secticm  52.1170  is  amended  by 
adding  paragraph  (c)(82)  as  follows: 

S52.1170    MentMcatkMi  of  plan. 

(c)  •  *  • 

(82)  The  State  of  Michigan  submitted 
negative  declarations  for  several 
volatile  organic  compound  source 
categories,  as  follows: 

October  10, 1983 — ^Large  petroleum  dry 

cleaners; 
May  17, 1985— High-density 

polyethylene,  polypropylene,  and 

polystyrene  resin  manufacturers; 
June  12, 1985->Synthetic  organic 

chemical  manufacturing  industry 

sources  (SOCMI)  oxidation. 

(i)  Incorporation  by  reference. 

(A)  Letters  dated  October  10, 1983, 
May  17, 1985,  and  June  12, 1985,  from 
Robert  P.  Miller.  Chief.  Air  Quality 
Division,  Michigan  Department  of 
Natural  Resources.  The  letter  dated  June 
12, 1985.  includes  pages  2-119  and  2-120 
from  the  revised  1982  Air  Quality 
Implementation  Plan  for  Ozone  and 
Carbon  Monoxide  in  Southeast 
Michigan. 


Subpart  KK— Ohio 

5.  Section  52.1870  is  amended  by 
adding  paragrafA  (c)(7e)  as  follows: 

S  52.1870    Mmtifleation  of  ptoL 

(c)  *  •  • 

(76)  On  April  9, 1986,  the  State  of  Ohio 
submitted  a  negative  declaration  for 
natural  gas/gasoline  processing  plants 
and  manufacturers  of  hi^-density 
polyethylene  and  polypropyloie  resins. 

(i)  Incorporated  by  reference. 

(A)  Letter  dated  April  9, 1986,  from 
Warren  W.  Tyler,  Director,  SUte  of 
Ohio  Environmental  Protection  Agency. 


Subpart  YY— Wiwwnsin 

6.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(46)  as  follows: 

$52.2570    ktentification of plwL 
•        *        •        *        * 

(c)  *  •  • 

(46)  The  State  of  Wisconsin  submitted 
negative  declarations  for  several 
volatile  oiganic  compound  source 
categories,  as  follows: 

November  7, 1984 — Synthetic  organic 
chemical  manufacturing  industry 
sources  (SOCMI)  leaks  and  oxidation; 
September  19, 1984 — High-density 
polyethylene,  polypropylene,  and 
polystyrene  resin  manufacturers; 
June  6, 1986 — ^Natural  gtis/gasoline 
processing  plants  leaks, 
(i)  Incorporation  by  reference. 
(A)  Letters  dated  November  7, 1984. 
September  19. 1984.  and  June  6. 1985. 
from  Donald  F.  Theiler,  Director,  Bureau 
of  Air  Management,  Wisconsin 
Department  of  Natural  Resources, 
(ii)  Additional  information. 
(A)  Letter  dated  January  24, 1986.  from 
PPG  Industries,  Inc..  stating  that  they  do 
not  produce  as  an  intermediate  or  final 
product  any  of  the  chemicals  listed  in  40 
CFK  Part  80,  Subpart  W,  S  60.480(a). 

[FR  Do&  86-28418  Filed  11-21-86;  8:45  am] 
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40  CFR  Part  52 
[A-9-FRL-3117-6] 

Approval  and  Promulgation  of 
ImplanMntation  Plana;  Taxaa  Revision 
to  tlM  Qanoral  Rulas  and  Ragulatlon  Vi 
for  N«w  Source  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 


42224 
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SUMMANy:  This  notice  approves 
revisions  to  the  Texas  State 
Implementation  Plan  (SIP)  pertaining  to 
new  source  review  (NSR)  for 
nonattainment  areas.  Specifically,  the 
State  revised  the  General  Rules,  and 
Regulation  VI  of  the  Texas  Air  Control 
Board  (TACB)  Regulations.  The 
approval  is  based  on  the  review  of 
revisions  which  were  adopted  by  the 
Board  on  September  20, 1985.  and 
submitted  to  EPA  by  the  Governor  on 
December  13, 1985. 
DATES:  This  action  will  be  effective 
lanuary  23. 1987  unless  notice  is 
received  within  30  days  from  publication 
that  adverse  or  critical  comments  will 
be  submitted. 

ADDRESSES:  Copies  of  the  incorporation 
by  reference  materials  may  be  examined 
during  nonnal  business  hours  at  the 
following  locations: 
EPA.  Region  6.  Air  Programs  Branch. 

1201  Elm  Street.  Dallas.  Texas  75270 
Texas  Air  Control  Board,  6330  Hwy.  290 

East,  Austin.  Texas  78723 
Environmental  Protection  Agency. 
Public  Information  Reference  Unit,  401 
M  Street  SW.,  Washington.  DC  20460 
The  Office  of  the  Federal  Register,  1100 
L  Street  NW.,  Rm  8301,  Washington, 
DC  * 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Fanning,  SIP/New  Source  Section. 
Air  Programs  Branch,  EPA,  Region  6, 
1201  Elm  Street,  Dallas,  Texas  75270. 
(214)  767-1518.  Reference  Docket  File 
Number  TX-86-03. 
SUPPLEMENTARY  INFORMATION:  On 
September  20. 1985.  after  adequate 
public  hearing,  the  TACB  adopted 
revisions  to  the  General  Rules  and  to 
Regulation  VI.  These  revisions  were 
submitted  to  EPA  by  the  Governor  on 
December  13, 1985. 

The  revision  to  the  General  Rules 
consisted  of  the  addition  of  a  qualifying 
statement  to  the  definition  of  "major 
facility/stationary  source."  The 
amendment  clarifies  the  intent  of  the 
definition,  and  specifies  that  it  is 
applicable  in  nonattainment  areas. 

Section  116.11  of  Regulation  VI  was 
revised  to  provide  for  a  different 
schedule  for  permit  fee  calculation.  The 
maximum  project  cost  for  fee  calculation 
was  increased,  as  was  the  maximum  fee 
to  be  paid. 

The  amendments  to  the  General  Rules 
and  Regulation  VI  were  reviewed 
against  the  requirements  of  the  Federal 
Clean  Air  Act  and  40  CFR  51.18.  They 
are  at  least  as  stringent  as  all  applicable 
requirements. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 


comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  rublishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  January  23, 
1987. 

Final  Action 

By  this  notice,  EPA  is  approving 
revisions  to  TACB  General  Rules  and 
Regulation  VI.  Specifically.  EPA 
approves  amendments  to  the  definition 
of  "major  facility/stationary  source" 
and  §  116.11  of  Regulation  VI  as  adopted 
by  the  Board  on  September  20, 1985. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23. 1987.  This  action 
may  not  be  challenged  later  in 
proceeding  to  enforce  its  requirements. 
(See  307(b)(2).] 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference,  Ozone.  Nitrogen  dioxide. 
Lead,  Particulate  matter.  Carbon 
monoxide.  Hydrocarbons. 
Intergovernmental  relations. 

Note.— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Texas  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  October  31, 1988. 
Lee  M.  Thomas. 
Administratof. 

PART  52— [AMENDED] 

40  CFR  Part  52  is  amended  as  follows: 
Subpart  SS—Texas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(63)  as  follows: 


§52.270    Identification  of  plan. 


(c)  *  *  * 

(63)  Revisions  to  TACB  Regulation  VI 
and  definitions  in  the  General  Rules 
were  submitted  by  the  Governor  on 
December  13. 1985. 

(i)  Incorporation  by  reference. 
December  13. 1985  letter  from  the 
Governor  to  EPA,  and  Revisions 
adopted  on  September  20. 1985.  include 
the  following  changes  to  Regulation  VI 
and  the  General  Rules.  Revisions  to 
§  116.11  were  made,  and  §  101.1  of  the 
General  Rules  was  revised  to  include  an 
amendment  to  the  term  "major  facility/ 
stationary  source." 

(FR  Doc.  86-26419  Filed  11-21-86;  8:45  ami 
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40  CFR  Part  52 

[A-3-FRL-3105-9;  CommonwulUi  of 
Virginia  EPA  Docket  No.  AM056VA] 

Approval  and  Promulgation  of 
Implementation  Plans  Approval  of 
Revision  to  the  Virginia  State 
implementation  Plan 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  This  notice  approves  the 
Commonwealth  of  Virginia's  request  to 
repeal  EPA's  SIP  revision  approval  of 
January  31, 1980, 45  FR  6942  (and  all 
amendments  thereto).  This  revision 
consisted  of  the  construction  permit  and 
offset  provisions  for  Hampton  Roads 
Energy  Company's  (HREC)  proposed 
refinery  and  terminal.  This  action 
includes  the  repeal  of  40  CFR  52.2425 
and  52.2426.  This  final  rulemaking  action 
would  release  the  Virginia  Department 
of  Highways  and  Transportation 
(VDHT)  from  offset  responsibilities  and 
revoke  the  construction  permit  issued  to 
HREC. 

The  emission  offset  affects  four  Air 
Quality  Control  Regions  (AQCR)  in 
Virginia.  The  repeal  would  permit  the 
use  of  cutback  asphalt  throughout  the 
State  except  for  areas  where  Volatile 
Organic  Compounds  (VOC)  emissions 
control  regulations  in  the  Virginia  SIP 
continue  to  be  applicable. 

This  action  will  have  no  effect  in 
ozone  non-attainment  areas  or 
attainment  areas  where  restriction  of 
cutback  asphalt  is  regulated  as  part  of 
the  control  strategy.  Therefore,  EPA  is 
approving  this  revision  to  the  Virginia 
SIP,  as  it  conforms  to  the  Clean  Air  Act, 
and  40  CFR  Part  61.  Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans. 
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EFFECTIVE  DATES:  This  action  is  a  Direct 
Final  Rule  and  is  efTective  January  23, 
1987  unless  notice  is  received  by 
December  24, 1986  that  someone  wishes 
to  submit  adverse  or  critical  comments. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  the  accompanying  support 
documents  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 

U.S.  Environmental  Protection  Agency, 
Region  III.  Air  Management  Division 
841  Chestnut  Building.  Philadelphia. 
PA  19107,  Attn:  Esther  Steinberg 
[3AM11) 

Commonwealth  of  Virginia,  State  Air 
Pollution  Control  Board.  Room  801, 
Ninth  Street  Office  Building. 
Richmond.  Virginia  23219.  Attn:  W.W. 
Parks 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  28. 1977.  the 
Commonwealth  of  Vii:ginia  submitted  to 
EPA.  Region  III  a  revision  to  the  Virginia 
State  Implementation  Plan  (SIP).  The 
revision  provided  an  offset  of  VOC 
emissions  through  a  program  of 
substitution  of  emulsion  based  asphalt 
for  "cutback  material"  by  the  Virginia 
Department  of  Highways  and 
Transportation  (VDHT).  The 
Commonwealth's  submittal  also 
included  the  original  permit  to  construct 
the  refinery,  issued  to  the  Hampton 
Roads  Energy  Company  (HREC)  on 
December  8, 1975,  and  the  extension 
granted  to  HREC  on  October  5. 1977. 
The  Commonwealth  requested  VOC 
offsets  achieved  through  the  asphalt 
substitution  program  and  the  October  5, 
1977  permit  to  be  made  part  of  the 
Virginia  SIP.  Supplemental  information 
was  submitted  on  March  17. 1978.  May 
26, 1978.  and  August  9. 1978.  This 
information  included  letters  from  the 
Commissioner  of  the  VDHT  and  the 
Deputy  Attorney  General  confirming  the 
emission  offset  and  its  enforceability. 
The  August  9  submittal  also  included  a 
revised  permit  issued  to  HREC  on 
August  8. 1978.  On  January  31. 1980,  45 
FR  6942.  EPA  granted  approval  of  an 
offset  provision  to  be  part  of  the  Vii^nia 
State  Implementation  Han.  (See  40  CFR 
Part  52.2420(c)(26)).  An  addiHonal 
extention  was  granted  by  EPA  on  July 
15. 1983  to  HREC  for  a  Permit  to 
Construct. 

On  October  28. 1985.  the 
Commonwealth  submitted  to  EPA 
Region  in  a  revision  to  the  Virginia  SIP. 
This  revision  consists  of  a  repeal  of  the 
permit  and  emission  offset  for  the 
Hampton  Roads  Energy  Company's 
proposed  refinery  and  terminal  in 


Portsmouth.  VA.  The  emission  offset 
was  supplied  by  Virginia  Department  of 
Highways  and  Transportation  through 
the  Asphalt  Substitution  Program.  A 
Public  Hearing  was  held  on  September 
9, 1985  in  accordance  with  the 
requirements  of  40  CFR  51.4. 

Under  the  emission  offset  provision 
no  AQCR  has  taken  credit  for  reduced 
VOC  emissions  as  part  of  a  Reasonable 
Further  Progress  (RFP)  report.  Also,  the 
provision  had  no  effect  on  the 
redesignation  of  Hampton  Roads 
Interstate  AQCR  to  attainment  status, 
since  the  offset  did  not  apply  in  the 
region.  The  repeal  applies  to  state 
Regions  V  and  VI  and  parts  of  III  and 
IV.  The  action  excludes  those  areas 
which  have  been  designated  by  the 
State  as  areas  requiring  VOC  RACT 
measures.  Therefore,  this  action  will 
have  no  effect  in  ozone  non-attainment 
areas  or  attainment  areas  where 
restriction  of  cutback  asphalt  is 
regulated  as  part  of  the  control  strategy. 

The  emission  offset  repeal  would 
apply  to  the  following  areas: 

1.  State  Region  III 

Central  Virginia  Intrastate  AQCR 
Counties:  Amelia.  Brunswick, 
Lunenburg.  Mecklenburg.  Nottoway. 

2.  State  Region  IV 

Northeastern  Vii^ginia  Intrastate 
AQCR  Counties:  Carohne,  Essex, 
Gloucester,  King  and  Queen.  King 
George,  King  William,  Lancaster. 
Mathews,  Middlesex,  Northampton, 
Northumberland,  Richmond. 
Spotsylvania.  Westmoreland. 

3.  State  Region  V 

State  Capital  Intrastate  AQCR 
Counties:  Charles  City.  Dinwiddle. 
Goochland.  Greensville,  Hanover. 
Colonial  Heights  City.  Emporia  City. 
New  Kent.  Powhatan,  Prince  George. 
Surry,  Sussex,  Hopewell  City. 
Petersbitfg  City. 

4.  State  Region  VI 

Hampton  Roads  Intrastate  AQCR 
Counties:  Isle  of  Wight.  Southampton. 
Franklin  City. 

The  repeal  will  void  the  provisions  of 
40  CFR  52.2425  and  52.2426.  These 
provisions  were  granted  so  as  to  allow 
HREC  to  construct  a  refinery  and 
terminal  without  adverse  impact  on 
ozone  standards  in  the  Portsmouth  area. 
The  control  strategy  involved  an 
emission  offset  through  the  use  of  an 
emulsion  base  asphalt  for  the  VDHT. 
Because  of  HREC  withdrawal  of  the 
Permit  to  Construct,  the  need  for  an 
offset  is  no  longer  warranted. 


EPA  Final  Action 

EPA  has  reviewed  this  request  in 
accordance  with  its  own  ozone  policy. 
40  CFR  Part  51.  and  section  110  of  the 
Clean  Air  Act.  and  is  today  approving 
this  SIP  revision.  Under  5  U.S.C.  605(b).  I 
certify  that  this  SIP  revision  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709).  The  Office  of  Management 
and  Budget  has  exempted  this  rule  form 
the  requirement  of  section  3  of 
Executive  Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Intei;govenmiental  cooperation. 

Dated:  October  17, 1986. 
Lee  M.  Thomas. 

Administrator. 

Part  52  of  Chapter  I.  Title  40.  40  CFR 
Part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

Subpart  W— Virginia 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(88)  as  follows: 

§52.2420    Identification  of  plan. 

(c)  *  •  • 

(88)  The  repeal  of  S  52.2420(c)(26) 
pertaining  to  a  p«init  and  emission 
offset  for  the  Hampton  Roads  Energy 
Company's  proposed  refinery  and 
terminal  in  Portsmouth.  Vii^na. 

!§  52.2425  and  52.2426    [Anwndwl] 

3.  Sections  52.2425  and  52.2426  are 
removed  and  reserved. 

(FR  Doc.  86-25104  Filed  11-21-88;  &45  am] 
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40  CFR  Part  52 
[A-S-FRL-31 16-21 

Approval  and  Promulation  of 
Implemantatlon  Plans;  Wisconsin 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Notice  of  final  rulemaking. 
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summary:  The  USEPA  announces  final 
approval  of  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for 
sulfur  dioxide  (SOi).  The  revision 
modifies  certain  SOi  emission  limits 
applicable  in  the  Village  of  Brokaw. 
located  in  Marathon  County,  Wisconsin. 
USEPA's  action  is  based  on  a  SIP 
revision  request  that  was  submitted  by 
the  State  of  Wisconsin  on  February  17. 
1983.  A  notice  of  proposed  rulemaking 
on  this  revision  appeared  in  the  August 
17. 1983  (48  FR  37232).  Federal  Register. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  December  24. 1986. 
ADDRESSES:  Copies  of  this  SIP  revision 
and  other  materials  related  to  this 
rulemaking  are  available  for  inspection 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone 
Colleen  W.  Comerford.  at  (312)  886-6034, 
before  visiting  the  Region  V  Office.) 
U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604. 

Copies  of  this  revision  to  the 
Wisconsin  SIP  are  available  for 
inspection  at: 

The  Office  of  the  Federal  Register.  1100 

L  Street.  NW..  Room  8301. 

Washington.  DC. 
U.S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit.  401 

M  Street  SW..  Washington.  DC  20460. 
Wisconsin  Department  of  Natural 

Resources.  Bureau  of  Air  Management 

(AIR/3).  101  South  Webster,  Madison. 

Wisconsin  53707. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uylaine  McMahan.  (312)  886-6031. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  February  17. 1983.  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  a  SIP  revision 
request  to  USEPA.  The  revision  pertains 
to  the  SOi  portion  of  the  Wisconsin  SIP. 
as  approved  by  USEPA  on  April  9. 1981 
(46  FR  21165).  and  modifies  the  SO2 
reasonably  available  control  technology 
(RACT)  emission  limits  applicable  in  the 
Village  of  Brokaw.  Marathon  County. 
Wisconsin.  The  SIP  revision  pertains  to 
only  one  source.  Wausau  Papers.  Inc. 
(Wausau  Papers).  These  modified  limits 
are  contained  in  section  NR  154.12(4)  of 
the  Wisconsin  Administrative  Code.  A 
public  hearing  on  the  revision  was  held 
in  Wausau.  Wisconsin,  on  July  1. 1982. 
The  SIP  revision,  identified  as  Natural 
Resource  Board  Order  A-9-82,  was 
published  in  the  Wisconsin 
Administrative  Register  in  December 
1982.  and  took  effect  in  Wisconsin  on 
January  1, 1983. 


SO2  SIP  Revision  Description 

The  revision  to  section  NR  154.12(4) 
will  modify  the  SIP  in  two  ways.  First,  it 
will  limit  the  maximum  sulfur  content  in 
fuel  oil  burned  in  boilers  at  Wausau 
Papers  to  1.0  percent  by  weight,  where  a 
stack  of  160  feet  (48.8  meters)  or  more  in 
height  is  used.  If  a  stack  height  of  less 
than  160  feet  is  used,  the  maximum 
sulfur  content  remains  at  the  current  SIP 
limit  of  0.22  percent  by  weight.  Second, 
the  revision  will  modify  the  process 
emission  limit  for  Wausau  Papers.  The 
process  emissions  from  individual  units 
within  the  paper  mill,  specifically  the 
Copeland  recovery  system,  pulp 
papermill  cooking  acid  plant,  and  pulp 
digester  blow  stack,  when  vented  to  a 
common  stack  of  160  feet  or  more,  will 
be  limited  to  a  combined  total  of  228 
pounds  per  hour.  If  these  process 
emissions  are  not  combined  to  a 
common  stack  of  160  feet  or  more,  the 
individual  process  emission  limitations 
contained  in  the  current  SIP  must  be 
met.  These  are  as  follows: 

Copeland  recovery  system — 113  Ibs/hr 
Pulp  papennill  acid  plant— 22  Ibs/hr 
Pulp  digester  bfcw  stack— 20  Ibs/hr 

To  support  this  revision,  the  WDNR 
submitted  a  Technical  Support 
Document  with  its  SIP  revision  request. 
This  document,  together  with  the  results 
of  a  USEPA  air  quality  modeling 
analysis,  demonstrates  that  the 
combined  process  emission  limitation  of 
228  pounds  per  hour,  with  boilers 
burning  1.0  percent  sulfur  fuel  oil.  at  a 
good  engineering  practice  stack  height 
of  160  feet,  will  attain  the  SOi  ambient 
air  quality  standards.  In  addition,  a 
stack  test  was  conducted  in  December 
1982  at  Wausau  Papers  that  showed 
compliance  with  the  228  pounds  per 
hour  emission  limitation  for  combined 
process  emissions. 

Compliance  with  the  combined 
process  limitations  is  achieved  through 
the  use  of  a  SOi  scrubbing  system.  In 
the  notice  of  proposed  rulemaking 
(August  17. 19B3;  48  FR  37232).  USEPA 
strongly  recommended  continuous 
emission  monitoring  (CEM)  on  all  SO2 
sources  with  scrubber  systems,  but  did 
not  make  it  a  condition  for  approval.  In 
a  December  24. 1984.  letter  to  the 
WDNR.  USEPA  renewed  its 
recommendation.  The  WDNR  responded 
that  they  believe  the  CEMs  do  not  work 
adequately  in  wet  acidic  atmospheres 
and.  therefore,  considers  CEMs  an 
inappropriate  compliance  method  for 
Wausau  Papers.  USEPA  does  not  agree 
with  this  response,  and  continues  to 
recommend  that  the  WDNR  include 
CEMs  as  part  of  Wausau  Papers' 
comphance  plan.  USEPA  recognizes  the 
current  compliance  test  method,  a  stack 


test  using  Reference  Methods  2  and  6. 
Appendix  A.  40  CFR  Part  60.  with  results 
averaged  over  a  3-hour  sampling  period, 
per  the  underlying  federally  approved 
SIP.  T 

Regulatory  Histoiy 

The  Brokaw  SOi  SIP  revision  was 
submitted  to  USEPA  on  February  17. 
1983.  On  March  14. 1983.  the  WDNR  also 
requested  that  USEPA  redesignate  the 
corporate  limits  of  Brokaw  from  primary 
and  secondary  nonattainment.  to 
attainment  for  SOi.  USEPA  proposed  to 
approve  these  actions  on  August  17, 
1983  (48  FR  37232J  and  October  13. 1983 
(48  FR  46550).  respectively.  However, 
the  approval  of  the  redesignation  was 
conditioned  on  the  approval  of  the  SIP 
revision,  because  approval  of  the  SIP 
revision  would  indicate  that  the  SIP 
strategy  is  sound,  and  that  the  air 
quality  improvement  could  be  attributed 
to  enforceable  emission  reductions. 
This,  in  turn,  would  fulfill  the  USEPA 
requirement  for  rodesignation  that  the 
emission  reductions  be  actual  and 
enforceable.  The  redesignation  of 
Brokaw  is  being  addressed  in  a  separate 
notice  of  final  rulemaking.  Today's 
action  pertains  to  the  Brokaw  SOj 
emission  limitations  ordy. 

Prior  to  final  rulemaking  on  the 
Brokaw  SIP  revision,  USEPA's  stack 
height  regulations  have  been  challenged 
in,  and  were  eventually  remanded  by, 
the  U.S.  Circuit  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 
Consequently,  on  July  9. 1985  (50  FR 
27892).  USEPA  promulated  revisions  to 
the  stack  height  rules  pursuant  to 
Section  123  of  the  Clean  Air  Act.  as 
amended.  The  Brokaw  SIP  revision  was 
reviewed  in  light  of  the  revised  stack 
height  rules,  as  wall  as  subsequent 
guidance  pertaining  to  the  new  rule. 
Wausau  Papers  has  increased  the  stack 
heights  of  the  boiler  stack  and  the 
process  stack  to  160  feet  (48.8  meters). 
Since  there  are  no  restrictions  on  stack 
height  increases  up  to  213  feet  (65 
meters),  the  new  actual  stack  height  is 
fully  creditable  under  USEPA's  stack 
height  rule.  In  addition.  Wausau  Papers 
has  combined  all  boiler  sources  to  vent 
to  one  stack  of  160  feet  (48.8  meters)  and 
combined  all  process  sources  to  vent  to 
another  stack  of  the  same  height. 
Combining  stacks  is  allowed  if 
plantwide  SOj  emissions  do  not  exceed 
5000  tons  per  year.  Under  this  SEP 
revision,  emissiont  from  Wausau  Papers 
will  total  approximately  2800  tons  per 
year.  Therefore.  USEPA  has  determined 
that  the  stack  hei^t  changes  at  Wausau 
Papers  are  allowable  under  USEPA's 
rule. 
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Conclusion 

USEPA  has  reviewed  this  SIP  revision 
and  has  determined  that  it  meets  the 
requirements  of  the  Clean  Air  Act.  On 
August  17. 1983  (48  FR  37232).  USEPA 
published  a  notice  proposing  to  approve 
this  SIP  revision  in  the  Federal  Register. 
No  public  comments  were  received  on 
this  action.  Therefore.  USEPA  is  taking 
final  action  to  approve  the  revisions  to 
section  MR  154.12(4)  of  the  Wisconsin 
Administrative  Code.  Brokaw  RACT 
Sulfur  Limitations,  as  a  part  of  the 
Wisconsin  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Intergovernmental  relations.  Air 
pollution  control.  Incorporation  by 
Reference,  Sulfur  oxides. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Wisconsin  was  approved  by  the  Director  of 
the  Federal  RegUter  on  July  1, 1982. 

Dated:  September  29, 1986. 
Lee  M.  Thomas, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  YY— Wisconsin 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  L  Part  52  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2570  is  amended  by 
adding  new  paragraph  (c)(45)  as  follows: 

SS2J570    identification  of  plan. 

(c)  *  •  * 

(45)  Submittal  from  the  State  of 
Wisconsin,  dated  February  17, 1983, 
modifying  the  SOi  emission  limits 
applicable  in  the  Village  of  Brokaw, 
Marathon  Coimty,  Wisconsin. 

(i)  Incoiporation  by  reference.  (A) 
Letter  from  the  Wisconsin  Department 
of  Natural  Resources,  dated  February  17, 
1983,  and  revised  SOi  emission  limits  for 
the  Village  of  Brokaw,  Marathon 
County,  Wisconsin,  which  are  contained 


in  section  NR  154.12(4)  of  the  Wisconsin 
Administrative  Code.  The  revisions 
consist  of  limiting  the  maximum  sulfur 
content  in  fuel  oil  burned  in  boilers  to 
1.0  percent  by  weight  where  a  stack  of 
160  feet  or  more  is  used;  limiting  process 
emissions  from  the  Copeland  recovery 
system,  pulp  papermill  cooking  acid 
plant,  and  pulp  digester  blow  stack  to  a 
combined  total  of  228  pounds  of  SOi  per 
hour,  when  vented  to  a  common  stack  of 
160  feet  of  more.  If  a  stack  height  of  less 
than  160  feet  is  used,  or  if  the  process 
emissions  are  not  vented  to  a  common 
stack  of  160  feet  or  more,  then  the 
emission  limits  approved  by  USEPA  on 
April  9. 1981,  must  be  met.  See  (c)(15). 
The  emission  limits  were  effective 
January  1. 1983. 
[FR  Doc.  86-26280  Filed  11-21-86;  8:45  am] 

BUiJNQ  CODE  ««0-9IMI 


40  CFR  Part  81 

[A-5-FRL-3116-3] 

Approval  of  Areas  For  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Wisconsin 

AQENCV:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Notice  of  final  rulemaking. 


SUMMARY:  This  final  rulemaking  action 
revises  the  Sulfur  Dioxide  (SOi) 
attainment  status  designation  for  the 
corporate  limits  of  the  Village  of 
Brokaw.  fi^m  primary  and  secondary 
nonattaiiunent  to  attainment.  This 
revision  is  based  on  a  redesignation 
request  from  the  State  of  Wisconsin 
dated  March  14. 1983,  and  on  supporting 
technical  data  submitted  by  the  State. 
USEPA  proposed  to  approve  the 
redesignation  on  October  13. 1983  (48  FR 
46550).  An  attainment  status  designation 
can  be  changed  if  warranted  by  the 
available  data,  in  accordance  with  the 
Clean  Air  Act  and  USEPA  policy.  In 
today's  action.  USEPA  is  approving  the 
redesignation  as  requested  by  the  State 
of  Wisconsin. 

ER^cnVE  DATE  This  final  rulemalcing 
becomes  effective  on  December  24, 1986. 
addresses:  Copies  of  the  redesignation 
request,  technical  support  document, 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  S.  Dearborn  Street. 
Chicago.  Illinois  60604 
Wisconsin  Department  of  Natural 
Resources.  Bureau  of  Air  Management 
(AIR/3).  101  South  Webster,  Madison, 
Wisconsin  53707 


FOR  FURTHER  INFORMATION  CONTACT. 

Uylaine  McMahan,  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Act,  the 
Administrator  of  USEPA  has 
promulgated  a  National  Ambient  Air 
Quality  Standards  (NAAOS)  attainment 
status  for  each  area  of  Wisconsin.  On 
March  3, 1978  (43  FR  8962),  the  Village  of 
Brokaw  was  designated  primary  and 
secondary  nonattainment  with  respect 
to  SOi.  These  area  designations  may  be 
revised  whenever  the  available  data 
warrant  a  revision,  consistent  with  the 
policies  discussed  below. 

USEPA's  criteria  for  Section  107 
redesignations  are  summarized  in  two 
policy  memoranda:  (1)  An  April  21. 1983, 
memorandum  from  Sheldon  Meyers, 
then  Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  entitled 
"Section  107  Designation  Policy 
Summary";  and  (2)  a  December  23, 1983. 
memorandum  from  G.T.  Helms,  Chief  of 
the  Control  Programs  Operation  Branch, 
entitled  "Section  107  Designation  Policy 
Summary";  and  (2)  a  December  23. 1983. 
memorandum  from  G.T.  Helms,  Chief  of 
the  Control  Programs  Operation  Branch, 
entitled  "Section  107  Questions  and 
Answers."  In  general,  all  available 
information  relative  to  the  attainment 
status  of  the  area  should  be  reviewed, 
including  the  most  recent  eight 
consecutive  quarters  of  monitored 
ambient  air  quality  data,  evidence  of  an 
implemented  control  strategy,  any 
available  air  quality  modeling  analyses, 
and  source  emissions  data.  It  should 
also  be  determined  whether  the 
monitoring  data  accurately  characterize 
the  worst-case  air  quahty  in  the  area. 
Information  submitted  to  support 
attainment  redesignations  must 
adequately  and  accurately  reflect  long- 
term  source  operating  rates  and  local 
economic  conditions  in  the  area  being 
redesignated. 

According  to  the  April  21, 1983, 
memorandimi.  an  attainment 
designation  can  be  changed  using  only 
the  four  most  recent  quarters  of  ambient 
air  quality  data,  if:  (1)  An  acceptable 
state-of-the-art  modeling  analysis  is 
provided  showing  that  the  basic  SIP 
strategy  is  sound;  and  (2)  that  actual, 
enforceable  emission  reductions  are 
responsible  for  the  recent  air  quality 
improvement. 

As  required  by  USEPA's  April  21, 
1983.  memorandum,  the  WDNR,  in 
support  of  its  redesignation  request  for 
Brokaw,  provided  a  modeling  analysis 
and  evidence  of  an  implemented  control 
strategly,  in  addition  to  four  quarters  of 
monitoring  data  showing  attainment. 
The  WDNR  also  submitted  a  revision  to 
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the  SO,  SIP  for  the  Village  of  Brokaw  to 
USEPA  on  February  17. 1983.  This 
revision  changed  the  SO,  emission  limits 
for  Wausau  Papers.  Inc.,  which  is 
located  m  the  Village  of  Brokaw. 
Marathon  County.' 

The  WDNR  submitted  a  March  12. 
1982,  modeling  analysis  to  USEPA  as  an 
addendum  to  the  technical  support 
document  indicating  that  the  revised 
Brokaw  SO,  limits,  and  the  associated 
SO,  emission  reductions  required  by  this 
SIP  revision,  would  assure  the 
attainment  and  maintenance  of  the  SO, 
NAAQS.  Wausau  Papers  was  also 
certified  by  the  State  to  be  in 
compliance  with  the  revised  emission 
limits. 

To  document  the  predicted  ambient 
air  improvement,  the  WDNR  submitted 
a  total  of  four  quarters  of  1982  ambient 
air  quality  data  showing  no  violations, 
from  the  one  monitoring  site  operating  in 
Brokaw  during  that  year.  In  addition, 
monitoring  data  taken  during  1983. 1984. 
and  1985  show  no  violations  of  the 
NAAQS.  However,  the  monitoring  data 
did  show  violations  during  1980  and 
1981.  prior  to  the  State  giving  Wausau 
Papers  its  revised  limits.  Therefore,  the 
available  modeling  data  submitted  by 
the  State  indicate  that  the  SO,  emission 
reductions  required  by  the  SIP  revision 
are  responsible  for  this  improvement  in 
air  quality. 

USEPA  proposed  to  approve  the 
State's  revised  emission  limits  for 
Wausau  Papers.  Inc..  as  a  revision  to  the 
SO,  portion  of  the  SIP  on  August  17, 

'  The  SIP  revision  modifies  Section  NR  154.12(4) 
of  the  Wisconsin  Administrative  Code  in  two  ways: 
(1)  It  limits  the  percent  sulfur  burned  in  boilers  to 
1.0%  by  weight  at  Wausau  Papers:  and  (2)  it  limits 
the  combined  process  emissions  from  Wausau 
Papers  to  228  lbs  of  SO,/hour.  Both  limitations  are 
based  on  the  use  of  a  stack  height  of  IfiO  feet  or 
more. 


1983  (48  FR  37232),  based  on  the 
monitoring,  modeling  and  compliance 
data  submitted  by  the  State.  (These 
limits  are  being  approved  elsewhere  in 
today's  Federal  Register.)  USEPA 
proposed  to  approve  the  Brokaw  SO, 
redesignatioB  on  October  13, 1983  (48  FR 
46550)  based  on  monitoring,  modeling, 
and  compliance  data,  as  well  as  the 
August  17, 1963,  proposed  approval  of 
the  Brokaw  SO,  SIP  revision.  No 
comments  on  USEPA's  proposed 
redesignation  were  received. 

Ckinclusion 

In  today's  rulemaking  action,  USEPA 
is  approving  the  State's  request  to 
redesignate  the  corporate  limits  of 
Brokaw  from  primary  and  secondary 
non-attainment  to  attainment.  USEPA  is 
taking  this  action  because  the  State  has 
provided  the  following:  evidence  that 
the  recent  air  quality  improvement  is  a 
result  of  an  implemented  control 
strategy  for  the  area  (i.e.,  an  approvable 
SIP  revision  for  Wausau  Papers,  and 
certification  of  compliance);  an 
acceptable  modeling  analysis  indicating 
that  the  Village  of  Brokaw  control 
strategy  including  the  emission 
reductions  required  by  the  SIP  revision 
for  Wausau  Rapers,  will  assure  the 
attainment  and  maintenance  of  the  SO, 
NAAQS;  and  four  quarters'  of  air  quality 
data  showing  no  violations  during  1982. 
In  addition,  air  quality  data  taken  by  the 
State  during  1983, 1984,  and  1985  show 
no  violations  of  the  NAAQS. 

In  the  notice  of  proposed  rulemaking 
(October  13, 1983;  48  FR  46550).  USEPA 
stated  that  it  would  take  action  to 
finally  approve  the  redesignation  after  it 
had  approved  the  revised  emission 
limitation  for  Wausau  Papers,  Inc.  This 
sequence  of  events  is  necessary  because 
the  SIP  revision  is  being  used  by  the 


State  as  part  of  the  technical  support  for 
the  redesignation.  USEPA  has  approved 
the  SO,  SIP  revision  for  Wausau  Papers 
elsewhere  in  today's  Federal  Register. 
Therefore.  USEPA  is  approving  the 
redesignation  of  Brokaw  to  attainment 
for  SO,. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  23. 1987.  TTiis  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  September  29, 1986. 
Lee  M.  Thomas. 

A  dministrator. 


PART  81— OESIQNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Part  81  of  Chapter  I,  TiUe  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.SJC.  7401-7642. 

2.  Section  81.350— Wisconsin,  the 
attainment  status  designation  table  for 
SO,  is  amended  by  revising  the  entry  for 
Marathon  County,  to  read  as  follows: 

§81.350    Wisconsh. 


1986 


UMI 
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Designaled  vea 


Wisconsin— SO, 


Does  not  meat 


standards 


Does  not  meet 
aecondary 
standards 


Cannot  be 
daaaified 


Better 

than 

national 


Acx:n2e 

MarattKin  County: 

HothschiW  Sub-dty  wea  defined  as  toNows: 

North:  State  Highi«ay  29  from  E  benk  of  Wiscon- 
sin River  E  to  Volkman  Streel 

East  '^(Muntn  Streel  from  State  Highway  29  S  to 
Lamke  Avenue. 

Soutft  Lemke  Avenue  Volkman  Streel  W  to 
Becker  Avenue,  Becker  Avenue  from  Lemke 
Avenue  W  to  Frands  Street 

Weston  Avenue  from  Frances  Street  extended  to 
E  t>enk  of  Wisconsin  River.. 

Wast  E  benk  of  Wisconsin  River.  Weston  Avenue 
extended  N  to  Slate  Highway  29. 

Town  of  Rib  Uountaia  Sub-kiwn  area  defined  as 
foiows. 

The  NW  Vi  of  Section  23. 

The  NW  H  of  Sectnn  23 

The  NW  V«  of  Section  25. 

Town  o«  Weston.  Sub-town  area  defined  as  fol- 
lows. 

North  State  Highway  29  from  Vottiiwi  siraicit  N 

to  Jeiinck  Avenue  E  to  AMeraon  Street 
east  Aklerson  Street  from  Jeinck  Avenue  S  to 

Weston  Avenue. 
South:  Weston  Avenue  from  Aklerson  Street  W  to 

Volkman  Street 
West  Voiiman  Street  from  Weston  Avenue  N  k> 

State  Highway  29. 
Remsindar  of  Marathon  County 


[FR  Doc.  86-26281  Filed  11-21-86;  8:45  am] 
■njJNQ  CODE  HM-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMith  Care  Financing  Administration 

42  CFR  Parts  412  and  413 
[BERC-420-FC] 

Medicara  Program;  Fiacal  Year  1987 
Ctiangas  to  ttio  Inpatient  Hospital 
Prospective  Payment  System 

agency:  Health  Care  Financing 

Administration  [HCFA).  HHS. 

ACnOH;  Final  rule  with  comment  period. 

SUMMARY:  This  rule  implements  those 
portions  of  sections  9302  and  9303  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  affecting  fiscal  year  1987  payments 
to  prospective  payment  hospitals  and 
hospitals  excluded  from  the  prospective 
payment  system.  The  changes  in  the  law 
affecting  prospective  payment  hospitals 
concern  the  update  factor  reductions  in 
the  standardized  amounts  to  reflect 
differences  in  payment  for  outliers 
between  urban  and  rural  hospitals: 
revised  rural  referral  center  criteria;  and 
reductions  in  payments  for  capital- 
related  costs.  For  hospitals  excluded 
from  the  prospective  payment  system, 
the  changes  affect  the  rate-of-increase 
limits  (target  amounts). 


DATES: 

Effective  Date:  This  rule  is  effective 
October  1, 1986. 

Comment  Date:  As  discussed  in 
section  VI  of  this  preamble,  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5:00  p.m.  on  January 
23,1987. 

ADDRCSS:  Mail  comments  to  the 

following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BERC-420-FC, 
P.O.  Box  28678,  Baltimore,  Maryland 
21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.  SW., 

Washington,  DC,  or 

Room  132.  East  High  Rise  Building,  6325 
Security  Boulevard.  Baltimore, 
Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-420-4=X:.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 


FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Oliver,  (301)  597-1869  (Capital- 
related  costs] 

Linda  Magno,  (310)  594-9343  (Other 
matters) 

SUPPLEMENTARY  INFORMATION! 
I.  Background 

A.  Prospective  Payment 

On  September  3, 1986  we  published  a 
final  rule  in  the  Federal  Register  (51  PR 
31454)  to  implement  the  fourth  and  final 
year  of  the  transition  period  of  the 
prospective  payment  system.  In  that  rule 
we  set  forth  the  methods,  amounts,  and 
factors  for  determining  the  Federal  fiscal 
year  (FY)  1987  prospective  payment 
rates.  We  also  established  new  target 
rate  percentages  for  determining  the 
rate-of-increase  limits  for  FY  1987  for 
hospitals  excluded  from  the  prospective 
payment  system. 

In  addition,  we  made  the  following 
changes: 

•  We  recomputed  the  hospital  market 
basket  using  data  from  a  more  recent 
base  year  and  recalculated  the  weights 
of  each  of  the  components  of  the 
hospital  market  basket. 

•  We  discussed  several  decisions  and 
current  provisions  of  the  regulations  in 
42  CFR  Parts  412  and  413  (the  latter  of 
which  was  formerly  42  CFR  Part  405. 
Subpart  D,  which  was  redesignated  on 
September  30, 1986  (51  FR  34790)). 

•  We  also  discussed  comments  and 
responses  and  made  changes  to  the  May 
6, 1986  interim  final  rule  (51  FR  16772), 
which  implemented  sections  9101 
through  9105  and  9112  of  the 
ConsoUdated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272). 

B.  Capita]  Related  Costs 

The  Social  Security  Amendments  of 
1983  (Pub.  L  98-21),  which  established 
the  prospective  payment  system, 
excluded  capital-related  costs  (including 
depreciation,  leases  and  rentals, 
interest,  and  a  return  on  equity  capital 
for  proprietary  hospitals)  from  the 
definition  of  inpatient  operating  costs 
and  provided  that  capital-related  costs 
would  continue  to  be  paid  for  on  a 
reasonable  cost  basis.  This  exclusion 
was  to  expire  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1986,  but  was  extended  through  cost 
reporting  periods  beginning  before 
October  1, 1987,  by  the  Urgent 
Supplemental  Appropriations  Act  (Pub. 
L  99-349).  Regulations  providing  for 
payment  of  capital-related  costs  under 
the  prospective  payment  system  are 
located  at  §S  412.113  and  413.64. 
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n.  Summaiy  of  New  Legislation 

On  October  21. 1986.  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L  99-509)  was  enacted.  Portions  of 
sections  9302  and  9303  of  Pub.  L.  99-509 
made  the  following  amendments,  which 
concern  Medicare  payments  to  hospitals 
in  FY  1987,  to  section  1886  of  the  Social 
Security  Act  (the  Act).  The  changes 
under  section  9302  of  Pub.  L.  99-509  are 
as  follows: 

•  For  discharges  occurring  on  or  after 
October  1, 1988  and  before  October  1, 
1987,  the  Federal  standardized  amounts 
fw  prospective  payment  hospitals  are 
increased  by  1.15  percent. 

•  For  cost  reporting  periods  begiiming 
on  or  after  October  1. 1986  and  before 
October  1, 1987,  the  hospital-specific 
rates  are  increased  by  1.15  percent 

•  For  cost  reporting  periods  beginning 
on  or  after  October  1. 1986  and  before 
October  1, 1987.  the  rate-of-increase 
limits  for  hospitals  excluded  from  the 
prospective  payment  system  are 
increased  by  1.15  percent. 

•  For  discharges  occurring  on  or  after 
October  1, 1986,  each  of  the 
standardized  amounts  [national  and 
regional,  urban  and  rural)  is  reduced  by 
a  proportion,  estimated  by  the 
Secretary,  of  total  DRG  payments 
represented  by  outlier  payments  in 
urban  and  rural  areas,  respectively. 

•  Rural  referral  center  criteria  are 
changed  as  follows: 

— The  regional  case-mix  index  value  is 
the  median  for  urban  hospitals  in  each 
region,  excluding  those  hospitals  with 
approved  teaching  programs;  and 
— The  number  of  discharges  is  reduced 
to  the  lower  of  5,000  discharges  or  the 
regional  median  number  of  discharges 
for  urban  hospitals. 
In  addition,  hospitals  that  were 
classified  as  referral  centers  on  October 
21. 1986  (the  date  of  enactment  of  Pub.  L 
99-509)  retain  that  status  through  cost 
reporting  periods  beginning  before 
October  1, 1989. 

Section  9303  of  Pub.  L  99-509  reduces 
the  amounts  of  payments  for  capital- 
related  costs  attributable  to  inpatient 
services  of  prospective  payment 
hospitals  otherwise  determined  to  be 
reasonable  under  current  law  as 
follows: 

•  By  3.5  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  occurring  during  FY  1987; 

•  By  7  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  or  discharges  (as  the  case  may 
be)  occurring  during  FY  1988;  and 

•  By  10  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  or  discharges  (as  the  case  may 
be),  occurring  during  FY  1989. 


This  section  further  provides  that  these 
reductions  shall  not  apply  to  sole 
community  hospitals  as  defined  in 
section  1886(dtt5)(C)[ii)  of  the  Act. 
Moreover,  this  section  of  the  law 
provides  that  hospitals  in  Puerto  Rico 
subject  to  the  prospective  payment 
system  shall  also  be  subject  to  the 
foregoing  limitations  for  capital-related 
costs,  but  not  before  October  1. 1987. 

III.  Changes  to  the  Prospective  Payment 
System 

A.  Increase  in  the  Prospective  Payment 
Rates  and  Rate-of-Increase  Limits 

Section  9303(a)(1)  of  Pub.  L.  99-509 
amended  section  1886(b){3)(B)(i)(II)  of 
the  Act  to  provide  that  for  FY  1987  the 
applicable  increase  is  1.15  percent. 
Therefore,  for  discharges  occurring  on  or 
after  October  1, 1986  and  before  October 
1, 1987,  the  standardized  amounts  are 
increased  by  1.15  percent,  and  for  cost 
reporting  periods  beginning  during  FY 
1987,  the  hospital-specific  rates,  and  the 
target  rate-of-increase  limits  for 
excluded  hospitals  and  units  are 
increased  by  1.15  percent.  We  are 
revising  §5  412£3,  412.73,  and  413.40  to 
implement  these  changes. 

We  also  note  that  section  9302(a)(1) 
directs  that,  for  FY  1988.  the  applicable 
percentage  increase  in  the  update  factor 
is  to  be  the  increase  in  the  hospital 
market  basket  minus  two  percentage 
points.  However,  because  this  provision 
applies  to  FY  1988,  we  are  not  making 
conforming  changes  in  regulations  text 
at  this  time. 

B.  Separate  Outlier  Offsets  for  Urban 
and  Rural  Hospitals 

Section  1886(d)(5)(A)  of  the  Act 
requires  that,  in  addition  to  the  basic 
prospective  payment  rates,  payments 
must  be  made  for  discharges  involving 
day  outliers  and  may  be  made  for  cost 
outliers.  Section  1886(d)(3)(B)  of  the  Act 
correspondingly  requires  that  the 
standardized  amounts  be  reduced  by  the 
proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments.  Furthermore,  section 
1886(d)(5)(A)(iv)  of  the  Act  fiirther 
directs  that  outlier  payments  may  not  be 
less  than  five  percent  nor  more  than  six 
percent  of  total  payments  projected  to 
be  made  based  on  the  prospective 
payment  rates  in  any  year.  In  the 
September  3, 1986  final  rule,  we  set  the 
outlier  thresholds  so  as  to  result  in 
estimated  outlier  payments  equal  to  five 
percent  of  total  prospective  payments 
(that  is,  estimated  outlier  payments  plus 
regular  prospective  payments  per 
discharge,  excluding  indirect  medical 
education  payments  and 
disproportionate  share  hospital 
payments)  for  FY  1987  (51  FP  31523). 


Section  9302(b)(1)  of  Pub.  L.  99-509 
amended  section  1886(d)(3)(B)  of  the  Act 
by  requiring  that,  effective  with 
discharges  occurring  on  or  after  October 
1, 1986.  each  national  and  regional 
standardized  amount  be  reduced  for 
hospitals  located  in  urban  areas  and  for 
hospitals  located  in  rural  areas  based  on 
the  estimated  proportion  of  total  EH^G 
payments  attributable  to  outlier 
payments  for  hospitals  in  urban  areas 
and  for  hospitals  in  nu-al  areas, 
respectively.  Consequently,  instead  of 
the  uniform  five  petcent  reduction  factor 
applying  equally  to  all  the  standardized 
amounts,  there  are  now  two  separate 
reduction  factors,  one  applicable  to  the 
urban  national  and  regional 
standardized  amounts  and  the  other 
apphcable  to  the  rural  national  and 
regional  standardized  amounts.  Rates 
for  lu-ban  hospitals,  which  are  projected 
to  receive  outlier  payments  in  excess  of 
five  percent  of  total  DRG  payments,  are 
reduced  by  that  larger  percentage 
(instead  of  by  five  percent)  and 
therefore  decrease.  Rates  for  rural 
hospitals,  which  are  projected  to  receive 
outlier  payments  of  less  than  five 
percent  of  total  DRG  payments,  are 
reduced  by  the  lower  percentage 
(instead  of  by  five  percent)  and 
therefore  increase. 

In  addition,  section  9302(b)(3)  of  Pub. 
L.  99-509  requires  tkat  the  separate 
outlier  offset  provisions  in  section 
9302(b)(1)  for  urban  and  rural  hosptials 
result  in  a  reduction  of  the  standardized 
amounts  for  outlier  payments  that  is  at 
the  same  level  as  if  die  provision  had 
not  been  enacted.  As  further  required  by 
seetion  9302(b)(3)  of  Pub.  L  99-509.  the 
outlier  thresholds  and  standards  for 
discharges  in  FY  19t7  remain  the  same 
as  those  published  in  the  September  3, 
1986  final  rule  (51  FR  31523). 

As  discussed  above,  the  law  [section 
9302(b)(1)  of  Pub.  L  99-509)  requires  that 
separate  outlier  reductions  be  applied  to 
each  of  the  urban  aad  rural 
standardized  amounts  so  as  to  reflect 
projected  outlier  experience  for  FY  1987 
for  urban  hospitals  and  for  rural 
hospitals,  respectively.  Given  the 
requirements  (section  9302(b)(3)  of  Pub. 
L  99-509)  that  the  rates  incorporating 
these  separate  outlier  adjustments  result 
in  the  same  level  of  total  prospective 
payment  system  outlays  as  the  rates 
with  the  previous  uniformly  applied  five 
percent  outlier  adjustment,  and  that  the 
outlier  thresholds  in  effect  on  October  1. 
1986  be  maintained,  we  used  an  iterative 
simulation  process  to  achieve  the 
desired  effect  on  payments. 

Using  the  most  citfrent  data  available, 
that  is,  bills  for  FY  1BB5  discharges  from 
hospitals  currently  subject  to  the 
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prospective  payment  system  received  in 
HCFA  through  June  1986  (approximately 
10  million  discharges),  we  ran  a  baseline 
simulation  using  the  PRICER  program  to 
price  each  case.  Estimated  payments 
were  calculated  using  FY  1967 
standardized  amounts  computed  on  the 
same  basis  as  those  published  in  the 
September  3. 1966  final  rule  (51 FR 
31530],  except  that  these  rates  were 
updated  by  1.15  percent  as  prescribed 
by  section  g302(a)(l)  of  Pub.  L  99-509 
rather  than  by  .5  percent  (as  announced 
in  the  September  3. 1986  final  rule). 

From  Uiis  simulation  we  calculated 
the  ratio  of  total  outlier  payments  to 
total  payments  (including  outliers).  We 
computed  separate  outlier  payment 
ratios  for  hospitals  in  urban  areas  and 
for  hospitals  in  rural  areas.  In  addition, 
we  calculated  the  total  operating 
payments  under  the  prospective 
payment  system  that  we  estimate  would 
have  occurred  in  FY  1987  using 
standardized  amounts  that  were 
reduced  uniformly  for  outliers  by  five 
percent  This  amount  served  as  the 
aggregate  prospective  payment  target 
that  had  to  be  maintained  after  the 
urban  and  rural  standardized  amounts 
were  differentiaUy  adjusted  for  urban 
and  rural  outlier  ratios,  respectively. 

The  next  step  was  to  remove  the 
effect  of  the  five  percent  outlier 
adjustment  from  the  FY  1967 
standardized  amounts  and  replace  it 
with  the  outlier  ratios  for  urban 
hospitals  and  rural  hoqntals  as 
computed  in  the  price  simulation. 
However,  these  outlier  ratios  do  not 
reflect  our  estimate  of  outliCT  payment 
ratios  in  FY  1987  because  they  are  based 
on  standardized  payment  amounts 
uniformly  reduc^  by  five  percent 
Therefore,  further  simulations  were 
required  to  refine  the  outlier  payment 
ratios  used  in  computing  the 
standardized  amounts  and  to  ensure 
that  the  total  payment  constraint  was 
met. 

We  then  used  these  revised  rates  to 
rerun  the  price  simulation  to  refine  the 
outlier  payment  ratios  used  to  offset  the 
standardized  amounts  in  order  to 
determine  if  aggregate  payments  based 
on  these  differentially  adjusted  rates 
equal  the  target  payment  amoimt 
computed  in  the  baseline  price 
simulation. 

The  entire  simulation  process  was 
repeated  until  sudi  time  that  the  outlier 
ratios  computed  in  the  simulation  and 
used  to  adjust  the  standardized  rates 
resulted  in  total  aggregate  payments 
equal  to  the  baseline  target  amoimt  that 
represents  our  estimate  of  total 
prospective  payment  system  payments 
for  FY  1987  that  would  have  been 


incurred  had  this  provision  not  been 
implemented. 

The  outiier  adjustment  factors  that 
replace  the  .95  uniform  outlier 
adjustment  (announced  in  the 
September  3. 1986  final  rule),  are  as 
follows: 

CXrruER  Reduction  Factors 


.94632 


Rum 


.97820 


We  are  amending  §  412.63(c)(3)  to 
implement  these  changes. 

C.  Adjustments  for  Rural  Referral 
Centers 

Section  1886(d)(5)(C)(i)  of  the  Act 
provides  for  exceptions  and  adjustments 
to  the  prospective  payment  amounts  as 
the  Secretary  deems  appropriate  to  take 
into  account  the  special  needs  of 
regional  and  national  referral  centers.  In 
order  to  qualify  as  a  rural  referral  center 
under  S  412.96(c),  a  hospital  must  meet 
two  mandatory  criteria  (case-mix  index 
and  number  of  discharges)  and  at  least 
one  of  three  optional  criteria  (specialty 
composition  of  medical  staff,  source  of 
inpatients,  or  volume  of  referrals),  in 
addition  to  being  located  in  a  rural  area. 

Section  9302(d)(1)  of  Pub.  L  99-^509 
amended  section  1886(d)(5)(C)(i)  of  the 
Act  by  providing  that  the — 

•  Regional  case  mix  be  equal  to  the 
median  case  mix  for  urban  hospitals  in 
eadi  region,  excluding  hospitals  with 
approved  teaching  programs;  and 

•  Number  of  discharges  criterion  is  at 
least  5,000  discharges  per  year  or,  if  less, 
the  median  number  of  disdiaiges  for 
urban  hospitals  in  the  region  in  which 
the  hospital  is  located,  as  published  in 
the  September  3, 1966  final  rule  (51  FR 
31471). 

Although  the  statutory  language  refers 
to  the  case  mix  of  rural  hospitals  and  of 
urban  hospitals,  excluding  those  with 
approved  teaching  programs,  we  believe 
that  this  provision  was  intended  to  refer 
to  the  case-mix  uidex,  since  the  case- 
mix  index  is  die  only  objective  measure 
we  have  of  a  hospital's  case  mix  and  the 
only  measure  that  allows  us  to  make 
comparisons  across  hospitals.  Moreover, 
we  believe  this  statutory  change  was 
intended  to  modify  the  particular 
numeric  case-mix  index  standards 
published  September  3. 1986  through  a 
simple  recalculation  based  on  data 
already  available  to  us  rather  than 
through  restructuring  the  nature  of  the 
case  mix  criteria.  Therefore,  we  have 
modified  the  case-mix  index  standards 
by  recalculating  the  median  case-mix 
index  values  for  urban  hospitals  in  each 
region,  excluding  from  the  calculation 


those  hospitals  with  approved  teaching 
programs. 

To  determine  the  case-mix  index 
criteria,  we  are  defining  hospitals  with 
approved  teaching  programs  as  those 
hospitals  receiving  an  indirect  medical 
education  payment  as  provided  in 
fi  412.118.  We  believe  that  the  criterion 
to  qualify  for  such  an  adjustment  (a 
hospital's  ratio,  for  purposes  of  indirect 
medical  education  payments,  of  full-time 
equivalent  interns  and  residents  to  the 
number  of  beds  must  be  greater  than 
zero)  is  appropriate  in  defining  a 
hospital  as  having  an  approved  teaching 
program.  This  definition  of  teaching 
hospitals  is  consistent  with  the 
definition  that  we  have  used  in  the 
annual  studies  of  the  impact  of  the 
prospective  payment  system  as  required 
by  section  603(a)(2)(A)  of  Pub.  L  98-21, 
other  reports  to  Congress  (such  as  the 
Report  on  the  Prospective  Payment 
System  for  Hospitals  in  Areas  Outside 
the  50  States  and  the  District  of 
Coliunbia),  and  regulatory  impact 
analyses  in  previous  prospective 
payment  rules.  Moreover,  there  is  a 
statistically  significant  positive 
relationship  between  hospitals'  teaching 
status,  so  defined,  and  their  case-mix 
indexes.  That  is,  teaching  hospitals  have 
higher  case-mix  indexes,  on  average, 
than  nonteaching  hospitals,  all  other 
things  being  equal. 

Based  on  the  foregoing,  we  excluded 
hospitals  receiving  indirect  medical 
education  payments  from  the  calculation 
of  the  median  case-mix  index  for  each 
region.  Hie  revised  regional  case-mix 
index  criteria  for  a  hospital,  based  on  its 
discharges  subject  to  prospective 
payment  occurring  during  Federal  FY 
1985,  are  as  follows: 

Region: 


1 

2. 

3 

4 

5. 

6 

7 

a 

g 


-...1.0749 

1.0713 

1.1124 

1.0926 

1.0827 

1.1125 

1.1009 

__.1.1577 

1.1588 


Therefore,  to  meet  the  case-mix  criterion 
for  FY  1987,  a  hospital's  case-mix  index 
for  Medicare  discharges  in  FY  1985  must 
be  at  least  equal  to  the  above 
appropriate  regional  value  or  the 
national  value  (1.1275)  published  in  the 
September  3, 1986  final  rule  (51  FR 
31474). 

These  provisions  are  reflected  in  the 
amendments  to  S412.96(c). 

In  addition,  section  9302(d](2]  of  Pub. 
L  99-509  extends  referral  center 
classification  so  that  a  hospital 
classified  as  a  referral  center  under 
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section  1886(d)(5){C){i)  of  the  Act  as  of 
October  21. 1986  (the  date  of  enactment 
of  Pub.  L.  99-509)  continues  to  be 
classified  as  a  referral  center  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1986,  and  before  Octoberr  1, 
1989.  Because  the  extension  of  referral 
center  classification  does  not  affect  the 
FY  1987  prospective  payment  rates,  we 
are  not  amending  S  412.96(f)  at  this  time 
(although  we  will  make  the  necessary 
conforming  changes  at  a  later  time  in 
another  Federal  Register  document). 
Hospitals  classified  as  referral  centers 
as  of  October  21, 1986  retain  that  status 
through  cost  reporting  periods  beginning 
before  October  1, 1989. 

Section  9302(d)(3)  of  Pub.  L  99-509 
requires  that  total  payments  to  hospitals 
for  inpatient  hospital  services  not 
change  (that  is,  neither  increase  nor 
decrease)  as  a  result  of  the  referral 
center  provisions  enacted  in  section 
9302(d)  (1)  and  (2)  of  Pub.  L.  99-509. 
Therefore,  because  we  estimate  that  the 
revised  referral  center  criteria  permit  an 
additional  61  hospitals  to  qualify  as 
rural  referral  centers,  we  are  multiplying 
the  adjusted  standardized  amounts  for 
all  hospitals  by  a  budget  neutrality 
factor  of  .99839  to  ensure  that  total 
payments  under  section  1886  of  the  Act 
neither  increase  nor  decrease  as  a  result 
of  the  increase  in  payments  to  those 
rural  referral  centers. 

D.  Capital-Related  Costs 

Section  9303(a)  of  Pub.  L.  99-509 
amended  section  1886(g)  of  the  Act  by 
adding  a  new  paragraph  (g)(3),  which 
imposes  reductions  in  the  amounts 
otherwise  payable  with  respect  to  all  the 
capital-related  costs  of  inpatient 
hospital  services  of  hospitals  subject  to 
the  prospective  payment  system.  As 
described  earlier,  the  reductions  are 
expressed  in  percentages  (three  and 
one-half,  seven  and  10)  to  be  applied  to 
payments  for  portions  of  cost  reporting 
periods  (or.  for  FYs  1988  and  1989, 
discharges,  as  the  case  may  be) 
occurring  during  each  of  Federal  FYs 
1987, 1988  and  1989.  respectively. 

The  Conference  Committee  report 
directs  that  all  capital  costs  (including 
return  on  equity  capital  payments  for 
proprietary  hospitals,  and  including 
continued  exemption  fi-om  offset  of 
investment  income  earned  on  funded 
depreciation)  be  included  in  the  base  for 
calculating  the  reductions.  Moreover, 
the  Conference  Committee  expressed 
the  intent  that  the  reductions  will  be 
implemented  on  a  pro  rata  monthly 
basis  in  situations  where  a  hospital's 
cost  reporting  period  overlaps  two 
Federal  fiscal  years.  (See  H.R.  Rep.  99- 
1012.  99th  Cong..  2d.  Sess.,  281  (1986).) 


The  legislation  provides  an  exemption 
for  sole  community  hospitals  (as  defined 
in  section  1886{d)(5){C)(ii)  of  the  Act) 
from  the  reductions  in  capital-related 
payments.  The  legislation  also  applies  to 
Puerto  Rico  hospitals,  which  are 
scheduled  to  become  subject  to  the 
prospective  payment  system  in  FY  1988, 
but  not  before  October  1. 1987. 
Therefore,  the  3.5  percent  limitation  for 
FY  1987  will  not  apply  to  Puerto  Rico 
hospitals. 


We  are  revi$ing  S  413.64(k)  to 
implement  these  changes. 

IV.  Table         I 

This  section  contains  the  table  of 
adjusted  standardized  amounts  referred 
to  in  this  preamble.  The  amounts  replace 
those  amounts  that  were  published  in 
the  September  3. 1986  final  rule  (51  FR 
31530)  and  are  effective  with  discharges 
occurring  on  or  after  October  1. 1986. 


Table  1.— Adjusted  Standardized  Amounts,  Ubor/Nonlabor 


Region 


1  New  England  (CT.  ME,  MA.  NH.  Rl  VT) 

2  Middle  Atlant*  (PA,  NJ.  NY) 

3  South  Attantic  (DE,  DC.  FU  GA,  MDrNC.SCVA.VVV) 

4  East  Noftti  Central  (IL.  IN,  Ml,  OH  Wl) 

5  East  Sooth  C«ntral  (AL,  KY.  MS,  TN) 

6  West  North  C»ntral  (lA  KS,  MN,  MO.  NB.  NO  Soj 

7  West  South  Central  (AR,  LA.  OK  TX) 

8  Mountain  (AZ.  CO,  ID.  MT,  NV.  NM  UT  WY) 

9  Paofic  (AK.  CA.  HI,  OH.  WA)  

10  National , 


UltMH 


Labor 
related 


2239.94 
2063.82 
2196.97 
2289.96 
2069  40 
213S.aB 
2149.86 
2084.49 
2045.36 
215e.7B 


NotHabor 
related 


629.06 
803.47 
747.32 
874.41 
65870 
781.23 
730.M 
784.00 
900.80 
811.55 


Rural 


l-abor 
related 


2096.37 

2141.54 
1946.84 
1982.80 
1927  56 
1804^ 
1813.85 
1786.06 
1791.88 
1889.58 


Nonlabor 
related 


651.23 
659  63 
54611 
614.47 
509.06 
527  18 
509  28 
571.47 
664.55 
560  33 


V.  Regulatory  Impact  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  a  rule 
such  as  this  that  is  likely  to  meet  criteria 
for  a  "major  rule".  A  major  rule  is  one 
that  will  result  in: 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  any  geographical  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

We  have  determined  that  this  rule,  in 
itself,  will  not  meet  any  of  these  criteria, 
because  it  merely  conforms  the  text  of 
the  regulations  to  statutory  amendments 
that  are  already  in  effect.  It  is  those 
amendments  to  the  statute,  and  not  this 
rule,  that  impact  upon  the  economy  and 
the  public.  TTierefore,  a  regulatory 
impact  analysis  is  not  required. 

Section  9302(a)(1)  of  Pub.  L.  99-509, 
which  amended  section  1886(b)(3), 
provides  that  for  FY  1987  the  applicable 
percentage  increase  for  payments  for 
both  prospective  payment  and  excluded 
hospitals  is  1.15  percent.  Section  9302(b) 
of  Pub.  L.  99-509,  which  amended 
section  1886(d)(3)(B)  of  the  Act.  directs 
the  Secretary  to  compute  separate 
outlier  offsets  to  the  urban  standardized 


amounts  and  to  the  rural  standardized 
amounts,  and  to  adjust  the  standardized 
payment  amounts  to  maintain  the  same 
total  amont  paid  to  hospitals  under  the 
prospective  payment  system.  Also, 
section  9302(d)  of  Pub.  L  99-509.  which 
amended  secUon  1886(d)(5)(c)(i)  of  the 
Act.  requires  the  Secretary  to  adjust  the 
standardized  amounts  for  the  effects  of 
revising  the  case-mix  and  discharge 
qualifying  criteria  for  rural  referral 
centers  mandated  by  this  section  of  the 
statute  in  order  to  maintain  the  same 
total  amount  paid  to  prospective 
payment  hospitals.  The  enactment  of  all 
three  provisions  affects  the  prospective 
payment  rates,  and  therefore  requires  us 
to  compute  and  publish  new  rates.  In 
addition  to  issuing  new  rates,  we  are 
also  revising  §  413.64  to  conform  it  to 
section  9303  of  Pub.  L.  99-509.  which 
provides  that  payments  for  capital- 
related  costs  made  to  prospective 
payment  hospitals  will  be  reduced  by 
3.5  percent  effective  for  portions  of 
hospital  cost  reporting  periods  occurring 
in  FY  1987. 

Although  the  changes  to  §§  412.63  and 
413.64  being  announced  in  this 
document  may  result  in  a  redistribution 
of  benefits  or  a  reduction  in  program 
expenditures  that  exceeds  the  $100 
million  threshold  established  under  the 
Executive  Order  for  performing  a 
regulatory  impact  analysis,  the  changes 
to  the  regulations  are  merely  for  the 
purpose  of  conforming  the  text  of  the 
regulations  to  the  explicit  requirements 
of  the  statute. 
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Nonlabor 
reuied 


651-23 
659.63 
546.11 
614.47 
508.06 
527  16 
509.28 
571.47 
664.55 
560.33 


Section  9302(d]  of  Pub.  L  99^509, 
which  amended  section  1886{d)(5)(C)(i) 
of  the  Act,  revises  the  case-mix  and 
discharge  criteria  that  a  hospital  located 
in  a  rural  area  of  the  country  and 
subject  to  the  prospective  payment 
system  is  required  to  meet  in  order  to  be 
designated  a  rural  referral  center. 
Hospitals  that  meet  these  criteria  are 
paid  for  inpatient  services  furnished  to 
Medicare  patients  on  the  basis  of  the 
higher  urban  standardized  amounts 
rather  than  on  the  rural  amounts. 
Although  section  g302(d)  of  Pub.  L  99- 
509  afforts  the  Secretary  greater 
interpretive  latitude  with  respect  to  the 
implementation  of  this  provision  than 
the  other  provisions  of  law  being 
implemented  in  this  document,  we  do 
not  beUeve  that  the  economic  effects  of 
implementing  this  provision  will  exceed 
$100  million  for  FY  1987,  or  meet  the 
other  criteria  for  a  major  rule. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  and  publish  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612]  unless  the  Secretary 
certifies  that  a  regulation  would  not 
have  a  significant  ectmomic  impact  on  a 
substantial  nimiber  of  small  entities. 
However,  section  601  of  the  RFA  makes 
it  clear  that  these  requirements  only 
apply  when  an  agency  is  required  to 
issue  a  rule  under  the  notice-and- 
comment  procedures  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C  553). 

As  discussed  below,  the  issuance  of 
updated  prospective  payment  rates  is 
explicity  excluded  from  APA 
requirements  under  section  g302(f]  of 
Pub.  L  99-509.  Further,  the  amendments 
to  regulations  being  made  in  this  rule, 
for  the  most  part,  are  technical  in 
native,  and  merely  conform  our 
regulations  to  the  statute.  Thus,  it  is 
clear  that  these  regulation  changes  in 
themselves  would  not  result  in  any 
effects  that  would  meet  the  threshold 
criterion  of  the  RFA.  Therefore,  the  RFA 
does  not  apply  to  this  rule. 

VL  Other  Required  Infbnnation 

A.  Waiver  of  Proposed  Rulemaking 

1.  As  noted  above,  section  9302(f)  of 
Pub.  L  99-509  requires  publication  of 
new  payment  rates  for  prospective 
payment  hospitals  and  new  target  rate- 
of-increase  liinits  for  hospitals  excluded 
from  the  prospective  payment  system  to 
be  effective  on  October  1. 1988  without 
regard  to  the  provisions  of  the  APA. 

As  to  amendments  to  the  regulations 
themselves,  we  follow  APA  rulemaking 
procedures  and  ordinarily  publish  a 


notice  of  proposed  rulemaking  in  the 
Federal  Register  for  substantive  rules  to 
provide  a  period  for  public  comment. 
However,  as  explained  below,  notice  of 
proposed  rulemaldng  is  unnecessary, 
and  we  find  good  cause  to  waive  the 
procedure. 

2.  The  changes  to  the  regulations  we 
are  publishing  in  this  final  rule  imder 
section  9302  of  Pub.  L  99-509  (that  is, 
the  applicable  percentage  change,  the 
outlier  offsets  to  the  standardized 
amounts  for  rural  and  urban  hospitals, 
and  most  provisions  concerning  rural 
referral  center  criteria)  are  mandated  by 
statute  and  require  little  interpretation. 

These  changes  are  necessary  in  order 
to  explain  how  we  derived  these  rates 
and  to  conform  the  regulations  to  the 
requirements  of  section  9302  of  Pub.  L 
99-509  so  as  to  avoid  the  concision  that 
would  result  from  retaining  inconsistent 
provisions  in  the  regulations.  For  these 
reasons,  we  find  that  proposed 
rulemaking  is  unnecessary  in  this  case. 
Nonetheless,  our  decision  coneming  the 
definition  of  approved  teaching 
programs  for  purposes  of  establishing 
rural  referral  center  case-mix  index 
criteria  did  require  interpretation. 
Consequently,  we  are  providing  a  60-day 
period  for  public  comment,  and  we  will 
consider  comments  concerning  that 
provision  that  we  receive  by  tiie  end  of 
the  comment  period  in  determining 
whether  changes  to  that  policy  are 
necessary. 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
concerning  regulations,  we  caimot 
acknowledge  or  respond  to  the 
comments  individually.  However,  as 
indicated  above,  if  we  decide  that 
changes  concerning  our  definition  of 
approved  teaching  programs  are 
necessary  as  a  result  of  our 
consideration  of  timely  comments,  we 
will  issue  a  final  rule  and  respond  to  the 
comments  in  the  preamble  of  that  rule. 

3.  The  amendments  we  are  making  to 
the  regulations  concerning  the 
reductions  in  payments  for  capital- 
related  costs  are  merely  conforming 
changes  required  by  a  self-implementing 
provison  of  the  law  that  was  effective 
on  October  1, 1986  (that  is,  section 
9303(a)  of  Pub.  L  99-509).  Accordingly, 
proposed  rulemaking  for  these 
amendments  is  unnecessary,  and  we 
find  good  cause  to  waive  the  procedure. 

B.  Waiver  of  30-Day  Delay  in  Effective 
Date 

We  normally  provide  a  delay  of  30 
days  in  the  effective  date  of  all  final 
rules.  However,  section  9302(f)  of  Pub.  L 
99-509  reqtiires  that  we  publish 
prospective  payment  rates  and  target 
rate-of-increase  limits  to  be  effective  for 


discharges  occurring  and  cost  reporting 
periods  beginning  on  or  after  October  1. 
1986.  In  addition,  the  reductions  in 
capital/related  costs  imposed  under 
section  9303  of  Pub.  L  99-509  are  also 
effective  on  October  1, 1986. 

The  provisions  of  these  final 
regulations  conform  to  the  clear 
direction  provided  in  the  law.  For  this 
reason,  and  also  for  purposes  of  placing 
the  rates  and  regulations  into  operation 
as  soon  as  possible,  a  delayed  effective 
date  is  both  impractical  and 
unnecessary.  TTierefore,  we  find  good 
cause  to  waive  the  usual  30-day  delay. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3511)  requires  that  any 
information  collection  reuirements 
included  in  a  regulatory  document  must 
be  submitted  to  and  approved  by  the 
Executive  Office  of  Management  and 
Budget  (EOMB)  before  the  public  is 
required  to  comply  with  those 
requirements.  TTje  requirements  of  these 
regulations  do  not  impose  any 
information  collection  requirements  that 
must  be  approved  under  the  Paperwork 
Reduction  Act.  Therefore,  they  need  not 
be  reviewed  by  EOMB  for  that  piupose. 

List  of  Subjects 

42  CFR  Part  412 

Health  facilities,  Medicare. 

42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes, 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X^-ays. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Subchapter  B— Medfcare  Programs 

I.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1122. 1871,  and  1888 
of  the  Social  Security  Act  (42  US.C.  1302, 
1320a-l.  lasshh.  and  139Sww). 

B.  In  Subpait  D,  9  412.63,  the 
introductory  lext  of  paragraphs  (c)(2) 
and  (c)(3)  is  republished;  paragraphs 
(c)(1)  (c)(2)(iv),  (c)(3)(i).  and  (c)(3)(iii)  are 
revised;  current  paragraphs  (e),  (f),  (g). 
and  (h)  are  redesignated  as  paragraphs 
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(g).  (h),  (i).  and  (j)  respectively;  a  new 
paragraph  (e)  is  added;  a  new  paragraph 
(f)  heading  is  added  and  the  paragraph 
is  reserved;  newly  redesignated 
paragraph  (g)(1)  is  revised;  newly 
redesignated  paragraph  {gi{4)  is 
removed;  and  newly  redesignated 
paragraph  (j)  is  revised,  to  read  as 
follows: 

Subpart  D— Basic  Methodology  for 
Determining  Federal  Prospective 
Payment  Rates 

§  412.63    F«d«f«i  rates  for  fiscal  years 
after  Federal  fiscal  year  1984. 

(c)  Updating  previous  standardized 
amounts. 

(1)  HCFA  computes  an  average 
standardized  amount  for  hospitals  in 
urban  areas  and  rural  areas  within  the 
United  States,  and  urban  areas  and  rural 
areas  within  each  region. 

(2)  Each  of  those  amounts  is  equal  to 
the  respective  adjusted  average 
standardized  amount  computed  for 

fiscal  year  1984  under  §  412.62(g)— 

***** 

(iv)  Adjusted  for  budget  neutrality 
under  paragraph  (h)  of  this  section. 

(3)  For  fiscal  year  1986  and  thereafter. 
HCFA  computes,  for  urban  and  rural 
hospitals  in  the  United  States  and  for 
urban  and  rural  hospitals  in  each  region, 
average  standardized  amount  equal  to 
the  respective  adjusted  average 
standardized  amounts  computed  for  the 
previous  fiscal  year — 

(i)  Increased  by  the  apphcable 
percentage  increase  determined  under 
paragraphs  (d)  through  (g)  of  this 
section; 
•        *        *        ♦        « 

(iii)  For  discharges  occurring  on  or 
after  October  1, 1985  and  before  October 
1, 1986,  reduced  by  a  proportion 
(estimated  by  HCFA)  of  the  amount  of 
payments  based  on  the  total  amount  of 
prospective  payments  that  are 
additional  payment  amounts 
attributable  to  outlier  cases  under 
Subpart  F  of  this  part,  and  for 
discharges  occurring  on  or  after  October 
1, 1986,  reduced  by  a  proportion 
(estimated  by  HCFA)  of  the  amount  of 
payments  that,  based  on  the  total 
amount  of  prospective  payments  for 
urban  hospitals  and  the  total  amount  of 
prospective  payments  for  rural 
hospitals,  are  additional  payments 
attributable  to  outlier  cases  in  such 
hospitals  under  Subpart  F  of  this  part. 
***** 

(e)  Applicable  percentage  change  for 
fiscal  year  1987.  The  applicable 


percentage  change  for  fiscal  year  1987  is 
1.15  percent 

(f)  Applicable  percentage  change  for 
fiscal  year  1988.  [Reserved] 

(g)  Determining  applicable  percentage 
changes  for  fiscal  year  1989  and 
following: 

(1)  The  Secretary  determines  for  each 
fiscal  year,  beginning  with  fiscal  year 
1989,  the  applicable  percentage  change 
that  applies  for  purposes  of  paragraph 
(c)(3)  of  this  section  as  the  applicable 
percentage  increase  for  discharges  in 
that  fiscal  year. 
***** 

(j)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  Federal  rates  computed  under 
paragraph  (i)  of  this  section  that  are 
attributable  to  wages  and  labor-related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level. 

C.  In  Subpart  E,  5  412.73,  paragraph 
(c)(4)  is  revised;  paragraph  (c)(5)  is 
redesignated  as  (c)(6).  the  paragraph 
heading  is  revised,  and  the  paragraph 
text  is  removed  and  reserved;  and  a  new 
paragraph  (c)(5)  heading  is  added  and 
the  paragrai^  is  reserved,  to  read  as 
follows: 

Subpart  E— Determination  of 
Transition  Period  Payment  Rates 

§  4 1 2.73    Determination  of  the  tiospital- 
spectflc  rate. 
***** 

(c)  Updating  base-year  costs. 


(4)  For  Federal  fiscal  year  1987.  The 
amount  determined  under  paragraph 
(c)(3)(ii)  of  this  section  is  updated  by 
1.15  percent. 

(5)  For  Federal  fiscal  year  1988. 
[Reserved] 

(6)  For  Federal  fiscal  years  1989  and 
following.  [Reserved] 
***** 

D.  In  Subpart  G,  §  412.96,  the  title  of 
paragraph  (c)  is  revised,  and  paragraphs 
(c)(1)  and  (c)(2)(i)  are  revised  to  read  as 
follows: 

Subpart  G— Special  Treatment  of 
Certain  Facilities 


§  412.96 
centers. 


Special  treatment:  Referral 


(c)  Alternative  criteria.  *  *  * 
(1)  Case-mix  index.  HCFA  sets  forth 
national  and  regional  case-mix  index 
values  in  each  year's  annual  notice  of 


prospective  payment  rates  published 
under  9  412.8(b).  The  methology  HCFA 
uses  to  calculate  these  criteria  is 
described  in  paragraph  (g)  of  this 
section.  The  hospital's  case-mix  index 
for  discharges  (riot  including  discharges 
from  distinct  part  units  excluded  from 
the  prospective  payment  system  under 
Subpart  B  of  this  part)  during  the 
Federal  fiscal  year  that  ended  one  year 
prior  to  the  beginning  of  the  cost 
reporting  period  for  which  the  hospital  is 
seeking  referral  center  status  must  be  at 
least  equal  to— 

(i)  For  hospitals  applying  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1985  and  before  October  1. 1986.  the 
national  or  regional  case-mix  index 
value;  or 

(ii)  For  hospitals  applying  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1986,  the  national  case-mix  index  value 
as  established  by  HCFA  or  the  median 
case-mix  index  value  for  urban  hospitals 
located  in  each  region.  In  calculating  the 
median  case-mix  index  for  each  region, 
HCFA  excludes  the  case-mix  indexes  of 
hospitals  receiving  indirect  medical 
education  payments  as  provided  in 
§  412.118. 

(2)  Number  of  discharges,  (i)  HCFA 
sets  forth  the  national  and  regional 
numbers  of  discharges  in  each  year's 
annual  notice  of  prospective  payment 
rates  published  under  {  412.8(b).  The 
methodology  HCFA  uses  to  calculate 
these  criteria  is  described  in  paragraph 
(h)  of  this  section.  Except  as  provided  in 
paragraph  (c)(2](ii)  of  this  section  for  an 
osteopathic  hospital,  for  the  hospital's 
most  recently  completed  cost  reporting 
period,  its  number  of  discharges  (not 
including  dischaiges  from  distinct  part 
units  excluded  from  the  prospective 
payment  system  under  Subpart  B  of  this 
part  or  from  newborn  units)  is  at  least 
equal  to — 

(A)  For  hospitals  applying  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1985  and  before  October  1. 1986,  the 
number  of  discharges  under  either  the 
national  or  regioaal  criterion;  or 

(B)  For  hospitals  applying  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1986,  5,000  discharges  or,  if  less,  the 
median  number  of  discharges  for  urban 
hospitals  located  in  each  region. 
***** 

II.  Part  413  is  amended  as  follows: 
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PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sections  1102, 1122, 1814(b), 
1815. 1833(a),  1861(v),  1871, 1881.  and  1886  of 
the  Social  Security  Act  as  amended  (42  U.S.Q 
1302, 1320a-l,  1395f(b).  1395g,  13951(a), 
1395x(v),  1395hh,  1395rT.  and  1395ww}. 

B.  In  Subpart  C,  S  413.40.  the 
introductory  text  in  paragraph  (c)(3){i)  is 
republished;  paragraph  (c)(3)(i}{B)  is 
revised;  the  text  in  paragraph  (c)(3)(i)(C) 
is  removed,  the  heading  is  revised  and 
the  paragraph  is  reserved;  and  a  new 
paragraph  (c](3)(i)(D)  is  added  to  read 
as  follows: 

Subpart  C— Llmitt  on  Cost 
ReimburseiTMnt 

§413.40    CeOing  on  rat*  of  hospttai  costs 
IncreasM. 


(c)  Procedure  for  establishing  the 
ceiling  {target  amount). 
***** 

(3)  Target  rate  percentage,  [i]  The 
applicable  target  rate  percentage  is 
determined  as  follows: 
***** 

(B)  Federal  fiscal  year  1987.  The 
applicable  target  rate  percentage  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1986  and  before 
September  30. 1987  is  1.15  percent 

(C)  Federal  fiscal  year  1988. 
[Reserved] 

P)  Federal  fiscal  years  1989  and 
following.  The  appUcable  target  rate 
percentage  for  cost  reporting  periods 
beginning  diuing  FY  1989  and  in  all 
fiscal  years  thereafter  is  determined 
using  the  methodology  set  forth  in 
S  412.63(g)(1)  through  (g)(3)  of  this 
chapter. 

C.  In  Subpart  E.  9  413.64,  paragraph 
(k)(l)(iii)  is  revised  and  a  new  paragraph 
(k)(6]  is  added  to  read  as  follows: 

Subpart  E— Paymants  to  Provfdars 
9413.64    Payimnt  to  provklwv  Specific 


(k)  Prospective  payments— {1) 
General  rule.  •  •  • 

(iii)  Other  payments.  Medical 
education  costs  are  reimbursed  as 
described  in  {  413.85.  and  capital- 
related  costs,  except  as  provided  in 
paragraph  (k)(e)  of  this  section,  are 


reimbursed  using  Medicare  principles  of 
reimbursement. 

(6)  Reduction  to  capital-related 
payments. 

(i)  Except  for  sole  community 
hospitals  as  defmed  in  §  412.92  of  this 
chapter,  the  amount  of  capital-related 
payments  (including  a  return  on  equity 
capital  as  provided  under  S  413.157)  is 
reduced  by — 

(A)  Three  and  one-half  percent  for 
payments  attributable  to  portions  of  cost 
reporting  periods  occurring  during 
Federal  FY  1987; 

(B)  Seven  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  or  discharges  (as  the  case  may 
be)  occurring  during  Federal  FY  1988; 
and 

(C)  Ten  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  or  discharges  (as  the  case  may 
be)  occurring  during  Federal  FY  1989. 

(ii)  If  a  hospital's  cost  reporting  period 
encompasses  more  than  one  Federal 
fiscal  year,  the  reductions  to  capital- 
related  payments  are  determined  on  a 
prorated  monthly  basis. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare— Hospital 
Insurance  Program) 

Dated:  November  18, 1986. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration, 

Approved:  November  19, 1988. 
Oti8R.Bowen. 
Secretary. 
[FR  Doc.  86-26475  Filed  11-20-86;  12:00  pm] 

MUMO  CODE  4120-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart69 

[CC  Docket  No.  85-88;  FCC  86-472] 

Common  Carriar  Sarvicas;  Datarfff  Ing 
of  BilHng  and  Collaction  Sarvtcaa 

AQENCV:  Federal  Communications 
Commission  (FCC). 
ACnow;  Final  rule. 

SUIIMAIIY:  The  Commission  has  denied 
petitions  for  reconsideration  of  its 
Report  and  Order  in  CC  Docket  No.  85- 
88, 102  FCC  2d  1150  (1986)  (51  FR  8499; 
March  12, 1986)  [Detariffing  Order]  to 
detariff  billing  and  collection  services 
provided  by  local  exchange  carriers  to 
interexchange  carriers  for  interstate 
services,  effective  January  1. 1987. 
because  the  policy  revisions  requested 
by  the  petitioners  are  unnecessary.  The 
Commission  has  also  adopted  tecJmical 


revisions  to  Part  69  of  its  Rules  to 
implement  its  decision  since  the 
Detariffing  Order  did  not  adopt  all  of 
the  necessary  rule  revisions  regarding 
cost  allocations  because  of  other 
proceedings  which  were  pending  at  that 
time. 

EFFECTIVE  DATE:  January  1, 1987. 

address:  1919  M  Sti-eet  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  C.  Wolf.  Tariff  Division,  Common 
Carrier  Bureau  (202)  632-6917. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Conunission's 
Memorandum  Opinion  and  Order  in  CC 
Docket  No.  85-88,  FCC  86-472,  Adopted 
October  23, 1986  and  Released 
November  6, 1986. 

The  full  text  of  this  Conunission 
action  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  In  this  Memorandum  Opinion  and 
Order  (M080),  we  are  considering  a 
petition  for  reconsideration  filed  by  MCI 
Telecommunications  Corporation  (MCI) 
and  a  petition  for  reconsideration  and 
clarification  filed  by  Southwestern  Bell 
Telephone  Company  (SWB)  of  our 
Detariffing  Order  SWB  requests  that 
the  scheduled  January  1, 1987  detariffing 
date  be  deferred  and  that  the  extent  to 
which  we  preempted  state  regulation  of 
billing  and  collection  should  be  clarified. 
MCI  argues  that  local  exchange  carriers 
should  be  required  to  furnish  customer 
billing  name  and  address  information  to 
interexchange  carriers  under  tariff. 

2.  The  Commission  finds  that  granting 
these  requests  is  not  necessary  and  that 
the  petitions  should  be  denied. 
However,  the  Commission  did  not  make 
all  the  technical  revisions  to  Part  69  of     ' 
the  Rules  in  the  Detariffing  Order 
necessary  to  implement  that  decision 
because  some  pending  proceedings  were 
likely  to  result  in  changes  in  relevant 
rules  that  would  be  effective  before 
January  1. 1987.  Those  proceedings  have 
now  been  completed,  and  revisions  have 
been  adopted  in  Part  69  changing 
references  to  the  billing  and  collection 
element  to  describe  a  billing  and 
collection  category. 

3.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b).  it 
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is  certified  that  these  final  rules  do  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  billing  and  collection  costs  are 
presently  allocated  in  accordance  with 
these  rules.  These  final  rules  do  not 
change  this  allocation  and  do  not 
impose  additional  costs  or  burdens  on 
local  exchange  carriers  or  interexchange 
carriers. 

Ordering  Clauses 

4.  Accordingly,  it  is  ordered  that  the 
petitions  for  reconsideration  filed  by 
Southwestern  Bell  Telephone  Company 
and  MCI  Telecommunications 
Corporation  are  denied. 

5.  It  is  further  ordered,  pursuant  to 
sections  4{i),  4(j).  201-205.  218.  220  and 
403  of  the  Communications  Act,  47 
U.S.C.  154(i).  154(j).  201-205,  218.  220  and 
403,  that  the  rules  shown  below  are 
adopted,  effective  January  1. 1987. 

6.  It  is  further  ordered  that  CC  Docket 
No.  85-88  is  terminated. 

List  of  Subjects  in  47  CFR  Part  69 

Access  charges. 
Rule  Changes 

PART  69— ACCESS  CHARGES 

Part  69  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154(1).  154(j),  201.  202, 
203.  205,  218.  403,  and  410. 

2.  Section  69.3  is  amended  by  revising 
paragraphs  (e)(3)  and  (e)(4)  to  read  as 
follows  and  by  adding  the  following  new 
paragraph  (e)(8): 

S69.3    rangof 


(e)  •  •  • 

(3)  Such  a  tariff  that  cross-references 
an  association  charge  for  any  carrier's 
carrier  access  element  other  than  the 
Carrier  Common  Line  element  must 
cross-reference  association  charges  for 
all  carrier's  carrier  access  charges  other 
than  the  Carrier  Common  Line  element; 

(4)  Any  charge  in  such  a  tariff  that  is 
not  an  association  charge  must  be 
computed  to  reflect  the  combined 
investment  and  expenses  of  all 
companies  that  participate  in  such  a 
charge: 

(8)  Such  a  tariff  shall  not  contain 
chai^ges  included  in  the  billing  and 
collection  category. 

§69.4    [AimndKl] 

3.  Section  e9.4(c]  is  removed. 

4.  Section  69.306  (b)  and  (e)  are 
revised  to  read  as  follows: 


S  69.306    Central  Off  ice  Equipment 
*         •        »        •         * 

(b)  Category  1  COE  (Manual 
Switchboards)  shall  be  apportioned 
among  the  interexchange  category  and 
the  access  elements  as  follows.  COE  1 
that  is  used  for  intercept  services  shall 
be  assigned  to  the  Intercept  element. 
COE  1  that  is  used  for  directory 
assistance  shall  be  assigned  to  the 
information  element.  COE  1  other  than 
service  observation  boards  that  is  not 
assigned  to  the  Intercept  or  Information 
elements  shall  be  assigned  to  the 
interexchange  category.  Service 
observation  boards  shall  be  apportioned 
among  the  interexchange  category  and 
the  Intercept,  Information,  Common 
Transport  and  Local  Switching  access 
elements  and  the  billing  and  collection 
category  bated  on  the  remaining 
combined  investment  in  COE  1  through 
COE  6,  excluding  the  non  traffic 
sensitive  portion  of  COE  6. 
***** 

(e)  Category  4  COE  (Automatic 
Message  Recordiiig  Equipment)  that  is 
used  for  the  duration  of  an  interstate 
call  that  is  deemed  to  be  exchange 
equipment  for  purposes  of  the 
Modification  of  Final  Judgment  in 
United  States  v.  Western  Electric 
Company  shall  be  assigned  to  the  billing 
and  collection  category.  All  other  COE  4 
that  is  used  for  the  duration  of  an 
interstate  call  shall  be  assigned  to  the 
interexchange  category.  Category  4  COE 
used  only  momentarily  to  record 
information  about  interstate  switched 
private  service  traffic  that  is  deemed  to 
be  exchange  equipment  for  purposes  of 
the  Modification  of  Final  Judgment  in 
United  States  V.  Western  Electric 
Company  shall  be  assigned  to  the 
Special  Access  element.  All  other  COE  4 
that  is  used  only  momentarily  to  record 
information  about  interstate  switched 
private  services  traffic  shall  be  assigned 
to  the  interexchange  category.  If  a 
telephone  company  offers  billing  and 
collection  services,  it  shall  assign  one- 
half  the  investment  in  COE  4  that  is 
used  only  momentarily  to  record 
information  about  interstate  message 
service  to  the  billing  and  collection 
category  and  one-half  of  this  investment 
to  the  Local  Switching  element.  If  it 
offers  no  billing  and  collection  services, 
it  shall  assign  the  investment  in  COE  4 
used  only  momentarily  to  record 
information  ebout  interstate  message 
service  to  the  Local  Switching  element. 

5.  Section  W.307(d)  is  revised  to  read 
as  follows: 

S  69.307    Buiktings. 


(d)  Category  IC  space  investment 
(Dial  Switching]  shall  be  apportioned 
among  the  interexchange  category  and 
the  Line  Teiminstion.  Local  Switching. 
Common  Transport  and  Special  Access 
elements  and  the  billing  and  collection 
category.  Such  investment  shall  be 
apportioned  in  the  same  proportions  as 
combined  investment  in  COE  categories 
2,  3, 4,  5,  6  and  7. 

6.  Section  69.404  (a)  and  (b)  are 
revised  to  read  as  follows: 

S  69.404    Traffic  expeneee. 

(a)  The  Network  Administration 
portion  of  Accoints  621  and  624  shall  be 
apportioned  among  the  interexchange 
category  and  the  Intercept,  Information. 
Common  Transport.  Line  Termination. 
Local  Switching  and  Special  Access 
elements  and  the  billing  and  collection 
category  in  the  same  proportions  as 
investments  in  COE  categories  1,  2,  3,  4, 
5,  6  and  7. 

(b)  The  Centralized  Ticket 
Investigation  portion  of  Account  624 
should  be  directly  assigned  to  the  billing 
and  collection  category. 

7.  Section  69.405(c)(1)  (iii).  (iv)  and 
(viii)  are  revised  to  read  as  follows: 

§69.405    Commercial  expeneee. 

(c)  *  *  • 
(1)  *  *  * 
(iii)  End  user  service  order  processing. 

payment  and  coBection.  and  billing 
inquiry  expenses  attributable  to 
interstate  private  line  service  offered  by 
an  interexchange  carrier  shall  be 
assigned  to  the  billing  and  collection 
category. 

(iv)  End  user  service  order  processing, 
payment  and  collection,  and  billing 
inquiry  expenses  attributable  to  the 
company's  own  interstate  message  toll 
service.  includin|  WATS,  shall  be 
assigned  to  the  interexchange  category. 
End  user  service  order  processing, 
payment  and  collection,  and  billing 
inquiry  expenses  attributable  to 
interstate  message  toll  service,  including 
WATS,  offered  by  an  interexchange 
carrier  shall  be  assigned  to  the  billing 
and  collection  category.  End  user 
payment  and  collection  and  billing 
inquiry  expenses  attributable  to  End 
User  Common  Line  access  billing  shall 
be  assigned  to  the  Common  Line 
element. 
*        *        ♦        •        • 

(viii)  Interexchange  carrier  service 
order  processing,  payment  and 
collection,  and  blling  expenses 
attributable  to  billing  and  collection 
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service  shall  be  assigned  to  the  billing 
and  collection  category. 

8.  Section  69.406(c)  is  revised  to  read 
as  follows: 

5  69.406    RevwHM  Accounting  Expenses. 

(c)  All  other  Revenue  Accounting 
Expenses  shall  be  assigned  to  the  billing 
and  collection  category. 

9.  Section  69.607(c]  is  revised  to  read 
as  follows: 

S  69.607    DisbursenMnt  of  CarriM-  Common 
LbwravonuM. 


(c)  The  hypothetical  net  balance  for 
each  company  shall  be  the  sum  of  the 
hypothetical  net  balances  for  each 
access  element.  Such  hypothetical  net 
balances  shall  be  computed  in 
accordance  with  SS  69.608-69.610. 

10.  Section  69.610(a]  is  revised  to  read 
as  follows: 

§69.610    Ottwr  hypoltMticiri  not  balancM. 

(a)  The  hypothetical  net  balance  for 
an  access  element  other  than  a  CoDunon 
Line  element  shall  be  computed  as 
provided  in  this  section. 

Federal  Communications  Commission. 

William  J.  Tricuico, 

Secretary. 

[FR  Doc  86-26439  Filed  11-21-86;  8:45  am] 

BftJJNa  CODE  t711-01-ll 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  655 

[Dodcot  No.  60107-6045] 

Atlantic  Mackerel,  Squid,  and 
Butterflah  Flaheriaa 

agency:  National  Marine  Fisheries 
Service  [NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  final  squid  purchase 
ratios  for  1986. 


:  NOAA  confers  benefits  upon 
foreign  nations  based  on  their  purchase 
of  U.S.-caught  and  U.S.-processed  squid 
and  the  purchase  ratios  which  allocate 
squid  to  the  total  allowable  level  of 
foreign  fishing  (TALFF).  The  previously 
proposed  Loligo  and  Ulex  purchase/ 
TALFF  ratios  have  been  increased.  This 
action  is  intended  to  promote  the 
objectives  of  the  Fishery  Management 
Plan  for  the  Atlantic  Mackerel,  Squid, 
and  Butterfish  Fisheries  (FMP). 
EFFECnVE  date:  November  21, 1986. 


FOR  FURTHER  INFORMATION  CONTACT: 

Salvatore  A.  Testaverde,  [NMFS),  617- 

281-3600,  ext.  273. 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  an  increased  allocation  oi  Loligo  to 
TALFF  of  1,442  metric  tons  (mt)  and 
proposed  squid  ratios  for  Loligo  and 
Ulex  was  published  on  September  30, 
1986  (51  FR  34644],  in  which  the 
Director,  Northeast  Region,  NMFS 
(Regional  Director),  proposed  to  allocate 
TALFF  based  on  purchase  ratios  of  one 
mt  of  TALFF  for  each  one  mt  of  U.S.- 
processed  squid  purchased  by  the 
foreign  partner  (1:1)  and  one  mt  of 
TALFF  for  each  two  mt  (1:2)  of  squid 
purchased  from  an  over-the-side  joint 
venture.  These  ratios  appUed  to  both 
Loligo  and  Ulex .  That  notice  was 
effective  September  25, 1986,  with  a  15- 
day  comment  period  ending  October  10, 
1986. 

Three  comments  were  received.  Based 
upon  those  comments,  the  Regional 
Director  has  revised  ratios  upward  for 
both  Loligo  and  Ulex.  The  revised  ratios 
are  as  foUows: 

Loligo — one  and  one-half  mt  of  TALFF 
for  each  one  mt  of  U.S.-processed  Loligo 
purchased  by  a  foreign  partner  (1.5:1 
instead  of  1:1)  and  one  mt  of  TALFF  for 
each  two  mt  (remains  1:2)  of  U.S.- 
harvested  Loligo  purchased  from  an 
over-the-side  joint  venture. 

Ulex— two  mt  of  TALFF  for  each  one 
mt  of  U.S.-processed  Ulex  purchased  by 
a  foreign  partner  (2:1  instead  of  1:1)  and 
one  mt  TALFF  for  each  one  mt  (1:1 
instead  of  1:2)  of  U.S.-harvested  Ulex 
purchased  from  an  over-the-side  joint 
venture. 

Comments  on  the  increased  Loligo 
allocation  to  TALFF  and  the  squid 
purchase  ratios  were  submitted  by  the 
Government  of  Spain,  the  Government 
of  Italy  on  behalf  of  the  Unionpesca 
Italia,  Sri.  (Unionpesca),  and  the 
representative  of  the  Associated  Vessels 
Service.  Inc  (AVS).  successor  to  the 
Stonavar  joint  venture.  This  notice 
responds  to  comments  concerned  with 
the  1,442-mt  Loligo  increase  to  TALFF 
and  the  squid  purchase  ratios. 

Comment:  No  comments  opposed  the 
release  of  1,442  mt  of  Loligo  to  TALFF. 
Two  commenters  stated  that  the  amount 
ol  Loligo  released  to  TALFF  was  not 
adequate  compensation  for  their 
purchases. 

Response:  The  release  of  1,442  mt  of 
Loligo  to  TALFF  (51  FR  34644, 
September  30, 1986)  was  an  initial 
release  pending  verification  of 
purchases  by  the  companies  involved 
with  two  joint  ventures  purchasing  U.S.- 
harvested  and  U.S.-processed  squid. 
Preliminary  findings  by  NOAA,  based 
upon  documented  proof  of  squid 


purchases,  also  concluded  that  the  1,442 
mt  was  not  sufficient.  On  October  28, 
1986  (51  FR  39377).  NOAA  released  an 
additional  1,441  mt  of  Loligo,  which, 
with  117  mt  of  previously  released 
bycatch,  increased  the  total  amount  of 
Loligo  TALFF  to  3,000  mt 

Based  upon  the  final  proof  of 
purchases,  and  these  final  established 
ratios  for  Loligo  squid,  specific  TALFF 
allocations  will  be  released  by  the 
Department  of  State  to  the  foreign 
nations  whose  representatives 
participated  in  the  squid  purchase 
agreements  during  1986.  NOAA  believes 
that  these  allocations  to  TALFF  of  the 
remaining  available  amounts  of  Loligo 
will  carry  foreign  vessels  to  the  end  of 
the  fishing  year,  December  31. 

Comment  A  commenter  stated  that 
Loligo  releases  to  TALFF  were  not 
timely  since  they  had  first  requested  a 
release  in  July  of  this  fishing  year. 

Response:  On  May  9, 1986,  final  inital 
annual  specifications  for  squid  were 
published  (51  FR  17190).  At  that  time, 
squid  TALFFs  were  designated  only  as  a 
bycatch  amount,  866  mt  each  for  Loligo 
and  Ulex,  as  required  by  §  655.21 
(b)(l){iv)  and  (b)(3)(m).  At  its  July  1986 
meeting,  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  passed  a 
motion  reconunending  to  the  Regional 
Director  that  squid  purchase  ratios  be 
estabhshed  for  the  1986  fishing  year. 
These  ratios  were  to  confer  benefits  to 
foreign  nations  participating  with  the 
U.S.  squid  industry  to  increase 
purchases  of  both  Loligo  and  Ulex 
squids.  With  that  recommendation,  and 
the  concurrence  of  the  New  England 
Fishery  Management  Council,  NOAA 
sought  to  strike  a  balance  between  the 
development  of  the  U.S.  fishing  industry 
which  is  the  objective  of  both  the 
Magnuson  Act  and  the  FMP,  and 
rewarding  foreign  nations  for  their 
efforts  toward  that  end. 

Because  of  the  unpredictable  nature  of 
the  squid  resource,  and  the  yet  to  be 
adduced  proof  of  foreign  purchases  of 
U.S.  product,  NOAA  was  cautious  about 
increasing  the  Initial  Optimum  Yields 
(lOYs)  in  order  to  provide  TALFF.  Great 
reliance  was  placed  on  the  flexibility 
provided  by  the  FMP  to  address 
whatever  contingency  might  arise.  The 
approach  was  well  taken  in  light  of  the 
imexpected  abundance  of  Loligo  squid 
during  the  months  of  July  and  August. 
U.S.  fishermen  harvested  nearly  3,000  mt 
during  this  period,  some  of  which  went 
to  foreign  joint  venture  partners. 
Additional  releases  of  Loligo  squid  from 
the  remainder  between  Allowable 
Biological  Catch  (ABC)  and  lOY  were 
made  to  the  joint  venture  pr  >  cessing 
(JVP)  specification  to  sustain  these  joint 
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ventures:  500  mt  on  August  5  (51 FR 
28241  August  6, 1986);  500  mt  on  August 
14  (51  FR  29555.  August  19. 1986);  and 
800  mt  on  September  2  (51  FR  31774. 
September  5. 1986).  Each  of  these 
releases  reduced  the  amount  of  Loligo 
squid  available  for  TALFF.  Once  NOAA 
determined  that  the  joint  ventures  could 
not  reasonably  be  expected  to  need 
additional  amounts  of  Loligo  squid,  it 
released  all  possible  amounts  to  TALFF. 

Comment  All  three  commenters 
stated  that  other  interests  in  ^ain  and 
Italy  had  purchased  processed  Loligo 
and  ///ex.  Both  Spain  and  Italy  believed 
that  they  were  entitled  to  greater  squid 
TALFFs  based  upon  their  respective 
total  national  purchases.  One 
commenter  stated  that  TALFF  cannot  be 
allocated  to  individual  companies. 

Response:  Under  the  Magnuson  Act, 
any  squid  allocation  is  made  to  a  foreign 
nation  and  not  a  company.  Confusion 
may  have  arisen  from  the  Council's 
recommendation  that  any  squid  TALFF 
generated  by  the  application  of  the 
purchase  ratios  be  allocated  to  "any 
foreign  partner"  and  not  based  solely 
upon  that  nation's  purchases  of  squid. 

The  Magnuson  Act  is  clear  in  its 
objective  to  develop  the  U.S.  Hshing 
industry  and  displace  foreign  Hshing 
interests.  In  furtherance  of  that 
objective,  the  Act  invests  the  Council 
and  the  Secretaries  of  State  and 
Commerce  with  broad  discretion  as  to 
how  TALFF  will  be  determined  and 
allocated.  The  Council  has 
recommended  that  squid  TALFFs  should 
be  generated  based  on  the  performance 
of  joint  venture  partners  who  purchase 
U.S.-harvested  and  U.S.-processed 
product.  This  fits  squarely  within  the 
FMP  and  the  Act  which  seek  to  reward 
foreign  nations  for  developing  existing 
and  new  opportimities  for  Gshery  trade, 
particularly  through  the  purchase  of  fish 
or  fishery  products  from  U.S.  processors 
or  fishermen.  This  language  appears,  in 


part,  as  one  of  the  eight  criteria  which 
form  the  basis  for  any  allocation  of 
TALFF  made  by  the  Secretary  of  State. 
It  does  not  however,  guarantee  that  all 
purchases  from  a  nation  will  be 
rewarded.  The  amount  of  squid 
available  for  TALFF  this  year  will  be 
allocated  primarily  to  reward  foreign 
nations  for  their  active  participation  in 
the  squid  fishery  by  advancing  existing 
opportunities  for  the  U.S.  Hshing 
industry  through  shoreside  and  at-sea 
purchases.  These  TALFF  rewards  will 
be  generated  primarily  through  the 
application  of  the  ratios  discussed 
below  to  purchases  by  the  foreign  joint 
venture  partners.  If  application  of  these 
ratios  does  not  result  in  allocating  the 
entire  amount  of  squids  available  for 
TALFF,  other  purchases  from  these 
foreign  nations  will  be  considered  to  the 
extent  possible. 

Comment:  All  three  commenters 
stated  that  NOAA  should  reinstate  the 
original  squid  purchase  ratios 
recommended  by  both  Councils. 

Response:  As  stated  above,  the 
domestic  harvesters  who  participated  in 
the  Loligo  over-the-side  venture 
required  additional  amounts  of  Loligo 
from  the  differential  between  ABC  and 
lOY  to  augment  joint  venture  processing 
amounts  (JVP).  These  Loligo  releases 
reduced  the  amoimt  that  was  available 
for  TALFF.  Based  upon  the  available 
3.000-mt  TALFF,  and  the  three 
commenters'  request  to  reinstate  the 
original  Council  purchase  ratios,  the 
Regional  Director  has  increased  the 
proposed  Loligo  purchase  ratios  as 
closely  as  possible  to  those 
recommended  by  the  Councils.  Thus. 
TALFF  will  be  based  upon  the  purchase 
ratio  of  one  and  one-half  mt  of  TALFF 
for  each  one  mt  of  U.S.-processed  Loligo 
purchased  by  the  foreign  partner  (1.5:1) 
and  one  mt  TALFF  for  each  two  mt  of 
U.S.-harvested  Loligo  purchased  from  an 
over-the-side  joint  venture  (1:2). 


Also  as  stated  «bove.  based  upon  the 
availability  of  lilax  within  the  amount 
between  the  ABC  and  the  lOY.  NOAA 
has  accepted  the  purchase  ratio  for  ///ex 
recommended  by  the  Councils. 
Consequently,  the  purchase  ratio  of  two 
mt  of  TALFF  for  each  one  mt  of  U.S. 
processed  ///ex  purchased  by  the  foreign 
partner  (2:1)  and  one  mt  of  T/UJF  for 
each  one  mt  of  U.S.-harvested  Illex 
purchased  from  an  ov^-the-side  joint 
venture  (1:1)  are  reestablished. 

The  Regional  Director  believes  the 
increased  squid  ratios  will  benefit  the 
U.S.  industry  and  foster  further 
development  of  the  squid  industry. 

Numerous  other  comments  not 
germane  to  either  the  Loligo  TALFF 
increase  or  the  squid  purchase  ratios 
were  submitted.  Gonunenters  stated  that 
(1)  the  domestic  annual  processing 
amount  was  set  too  high,  (2)  directed 
foreign  fishing  foe  Loligo  should  be 
allowed  from  January  1  to  March  31  of 
the  1987  fishing  year,  and  (3)  butterfish 
bycatch  should  be  increased  to  provide 
sufficient  amounts  to  pursue  directed 
Loligo  fisheries.  Hiese  comments  are 
not  addressed  in  this  notice.  Comments 
concerning  squid  specifications  should 
be  resubmitted  during  the  comment 
period  for  the  proposed  preliminary 
initial  specifications  for  the  1987  fishing 
year,  which  will  be  published  shortly. 
Comments  concerning  fishing  practices 
during  the  beginning  of  the  1987  fishing 
year  should  be  directed  to  the  CoimciL 

(16U.S.C.  1801e/sep.) 

List  of  Subjects  in  50  CFR  Part  655 

Fisheries,  Reporting  and 
recordkeeping  rec|uirements. 

Dated:  November  19, 1986. 
James  E.  Douglas.  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pubHc  of  ttw 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttw  final 
rutes. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  319 
[Dociwt  No.  85-4W9P] 

Standard  for  Frankfurters  and  Similar 
Coolced  Sausages 

AQENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  [FSIS]  is  proposing  to 
amend  the  standard  of  identity  in  the 
Federal  meat  inspection  regulations  for 
frankfurters  and  similar  cooked 
sausages  (9  CFR  319.180)  and 
cheesefurters  and  similar  products  (9 
CFR  319.181]  to  provide  for  a  maximum 
combination  of  40  percent  of  fat  and 
added  water  in  those  products  and  to 
continue  restricting  the  maximum  fat 
content  to  no  more  than  30  percent  of 
the  finished  products.  This  would 
provide  processors  more  flexibility  than 
they  have  under  the  current  standard  to 
produce  lower  fat  frankfurters  and 
similar  cooked  sausages.  Current 
standards  require  uiat  products  contain 
no  more  dian  30  percent  fat  and  no  more 
than  10  percent  added  water.  This 
proposed  rule  is  the  result  of  a  petition 
submitted  by  the  American  Meat 
Institute. 

In  addition,  FSIS  solicits  public 
comment  on  the  option  of  eliminating 
the  standard  for  frankfurters  since  no 
standard  setting  maximum  fat  or  added 
water  content  is  currently  in  place  for 
analogous  products  prepared  with 
poultry  meat,  e.g.,  diicken  frankfurters. 
The  public  is  asked  to  comment  on 
whether  the  proposed  standard  woiild 
be  anti-competitive  and  stifle  product 
innovation.  FSIS  is  also  examining  the 
efficacy  of  substituting  the  proposed 
standard  with  appropriate  product 
labeling  such  as  percentage  ingredient 
labeling  for  items  such  as  fat,  added 
water,  and/or  protein.  FSIS  asks 
interested  parties  to  discuss  the  need  for 


labeling  and  the  costs  and  usefulness  of 

different  labeling  approaches. 

DATE:  Comments  must  be  received  on  or 

before  January  23, 1987. 

ADDRESS:  Written  comments  to:  Policy 

Office,  Attn:  Linda  Carey,  Room  3168, 

South  Agriculture  Building,  Food  Safety 

and  Inspection  Service,  U.S.  E>epartment 

of  Agriculture,  Washington,  DC  20250. 

(See  also  "Comments"  under 

Supplementary  Information.] 

FOR  FURTHER  INFORMATION  CONTACT. 

Margaret  O'K.  Glavin,  Director, 
Standards  and  Labeling  Division.  Meat 
and  Poultry  Inspection  Technical 
Services,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  AJgriculture, 
Washington,  DC  20250,  (202]  447-6042. 
SUPPUEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  This 
proposed  rule  would  not  result  in  an 
annual  e^ect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
govenunent  agencies  or  geographical 
regions;  or  have  significant  adverse 
effects  on  competition,  employment 
investments,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets  because  no  mandatory  labeling 
changes  would  be  required. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  FlexibiUty 
Act.  Pub.  L.  96-354  (5  U.S.C  601) 
because  no  mandatory  labeling  changes 
would  be  required;  instead  processor 
flexibility  would  be  increased. 

The  elimination  of  any  standard  for 
fat  and  water  content  in  frankfurters 
would  provide  maximum  processor 
flexibility.  Mandatory  labeling  imposed 
in  place  of  the  standard  would  create 
associated  costs  and  biutlens  on 
processors. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  Ae 
proposal.  Written  comments  must  be 
sent  in  duplicate  to  the  PoHcy  Office  and 


should  refer  to  the  docket  number 
located  in  the  heading  of  this  document 
All  comments  submitted  in  response  to 
this  proposal  will  be  available  for  pubUc 
inspection  in  the  Policy  Office  between 
9KX)  a.m.  and  4:00  p.m.,  Monday  and 
Friday. 

Background 

The  Americem  Meat  Institute  (AMI) 
has  petitioned  the  Agency  to  establish  a 
new  standard  for  a  "Lite  Frankfurter" 
and  other  similar  cooked  sausages  now 
provided  for  in  319.180  of  the  Federal 
meat  inspection  regulations  (9  CFR 
319.180).  The  petitioner  requests  that  the 
new  standard  provide  for  a  minimum 
protein  content  of  11.5  percent  and  a 
maximum  fat  content  of  22.5  percent 
with  no  specific  restriction  on  the 
amount  of  added  water.  The  petitioner 
further  requests  that  the  name  "Lite 
Frankfurter"  be  acceptable  without 
further  label  statement  requirements. 

For  at  least  the  last  30  years,  the 
Federal  meat  inspection  regulations  (9 
CFR  319.180)  have  required  that  all 
cooked  sausages  contain  no  more  than 
10  percent  added  water.  This 
requirement  apphes  to  all  types  of 
cooked  sausages  such  as  frankfurters, 
bologna,  braunschweiger,  cooked 
salami,  and  Polish  sausage.  The 
standard  requested  by  the  petitioner 
would  not  limit  the  amount  of  added 
water,  although  the  added  water  would 
be  indirectly  controlled  through  the 
establishment  of  protein  and  fat  limits. 
The  result  would  be  that  the  amount  of 
added  water  could  be  increased  above 
the  present  10  percent  limit,  however,  38 
a  result,  the  amount  of  fat  would  be 
required  to  be  less  than  now  allowed  in 
cooked  sausages  meeting  the  present 
standard.  The  present  standard  for 
frankfurters  and  similar  cooked 
sausages  permits  a  maximum  fat  content 
of  30  percent.  Also,  the  present  standard 
does  not  specify  a  minimum  protein 
content  The  standard  indirectly 
controls  the  protein  content  by  the  limits 
established  for  fat  and  added  water. 

The  Standards  and  Labeling  Division 
(SLD)  of  FSIS  which  is  responsible  for 
approving  labeling  under  the  Federal 
Meat  Inspection  Act  (FMIA)  subject  to 
appeal  to  the  Administrator  (Sec.  21 
U.S.C.  607  (d)  and  (e),  9  CFR  317.4,  317.5, 
335.12]  has  approved  labeling  for  such 
"Lite"  sausages  on  a  case-by-case  basis. 
Under  SLD's  present  policy,  developed 
during  the  course  of  approval  of  such 
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labeling,  ihe  term  "Lite"  may  be  used  on 
the  labeling  of  products  which  have 
significantly  less  of  a  component  if  the 
term  "Lite"  is  explained  on  the  labeling. 
In  the  case  of  frankfurters  and  similar 
products,  which  have  a  30  percent  fat 
limit,  a  reduction  of  17  percent  (to  25 
percent  total  fat)  has  been  considered 
significant.  Therefore,  SLD  has  approved 
a  "Frankfurter"  to  be  labeled  "Lite" 
provided  the  fat  content  does  not  exceed 
25  percent.  Recently,  SLD  has  amended 
its  policy  on  approval  of  labeling 
containing  the  term  "Lite".  Under  the 
new  label  approval  policy,  a  significant 
reduction  is  defined  as  a  reduction  of  25 
percent.  This  means  that  in  the  case  of 
frankfurters,  which  have  a  30  percent  fat 
limit,  a  reduction  to  22.5  percent  fat  will 
be  needed  to  use  the  term  "Lite".  As 
before,  an  explanation  of  the  term  "Lite" 
must  be  provided  on  the  label.  The 
explanation  may  include  nutrition 
labeling  or  a  statement  comparing  the 
fat  content  of  the  "Lite"  product  to  the 
standard,  to  a  regular  product  prepared 
by  the  processor,  to  a  market  basket 
sample,  a  leading  brand  or  brands,  or  to 
an  acceptable  recent  reference.  A  "Lite" 
frankfurter,  under  SLD's  policy,  would 
have  a  protein  level  of  around  12.5 
percent  because  of  the  added  water  and 
fat  hmitations  in  the  present  standard. 
A  review  of  nutritional  information 
that  accompanied  labels  approved  for 
frankfurters  and  similar  cooked 
sausages  during  the  period  of  July  1983 
to  April  1984  shows  that  many 
processors  are  providing  consumers 
with  products  containing  22.5  percent  fat 
or  less  and  a  protein  content  above  12.5 
percent  (most  fi^quently  14  to  16 
percent).  A  small  portion  of  this  protein 
arises  firom  the  addition  of  flavors  and 
binders  of  animal  or  vegetable  origin, 
which  varies  among  manufacturers.  In 
the  last  10  years.  SLD  has  approved,  on 
a  case-by-case  basis,  labels  for 
frankfurters  and  similar  cooked 
sausages  as  "Lower  Fat"  products.  Some 
of  these  products  have  a  fat  content  as 
low  as  20  percent. 

The  Petition 

AMI  asserts  that  the  existing 
regulations  and  policies  cannot 
generally  be  applied  to  lower  fat  cooked 
sausages  because  a  significant  reduction 
in  fat  results  in  dry  and  unpalatable 
products.  Further,  the  petitioner  claims 
that  SLD's  current  policy  on  the  use  of 
the  term  "Lite"  on  a  cooked  sausage 
label  is  overly  restrictive  and  largely 
unnecessary.  AMI  asserts  that  current 
nomenclature  for  product  with  more 
than  10  percent  added  water  is 
unreasonably  burdensome  labeling  and 
has  acted  to  inhibit  the  marketing  of 
these  sausages.  AMI  also  asserts  that 


the  policy  requiring  an  explanation  of 
the  term  "Lite"  on  labeling  is  without 
precedent  and  is  inconsistent  with 
FDA's  approach  to  "reduced  calorie" 
claims.  "The  petitioner  argues  that  there 
is  no  need  for  a  mandatory  quantitative 
comparision  because  the  composition 
and  labeling  of  these  products  would  be 
tightly  controlled  by  the  new  standard. 
In  addition,  the  petitioner  mistakenly 
claims  that  SLD  policy  requires  nutrition 
labeling  in  conjunction  with  the  term 
"Lite",  and  suggest  that  this  would  be 
unnecessary  if  a  "Lite  Sausage" 
standard  were  to  be  adopted. 

AMI  recommends  a  maximum  total  fat 
content  of  22.5  percent  for  a  "Lite" 
cooked  sausage.  This  is  a  25  percent 
reduction  from  the  current  standard  of 
no  more  than  30  percent  fat. 

The  petitioner  also  asserts  that  the 
new  standard  should  at  least  maintain 
the  same  protein  levels  that  consumers 
have  comt  to  associate  with  traditional 
cooked  sausages.  The  petitioner  claims 
that  the  vast  majority  of  cooked 
sausages  have  a  minimum  of  11  percent 
protein  and  therefore  recommends  a 
minimum  of  11.5  percent  protein  iii  ihe 
standard  for  "Lite  Frankfurters"  as  a 
reasonable  and  achievable  requirement. 

The  Center  for  Science  in  the  Public 
Interest  (CSPI)  has  also  been  in  direct 
communication  with  the  Agency 
concerning  the  AMI  petition.  CSPI 
contends  ttiat  the  proposed  AMI 
standard  would  not  result  in  a  product 
that  is  sufficiently  low  in  fat  or  calories 
to  be  called  "Ute".  CSPI  adds  that  it 
believes  that  the  term  "Lite"  would 
deceive  consumers  into  purchasing  the 
product  because  they  would  falsely 
beheve  that  the  product  was  low  in  fat 
or  calories. 

CSPI  also  does  not  agree  that 
palatable  lower  fat  products  cannot  be 
prepared  under  the  present  standard, 
and  points  out  the  presence  in  the 
marketplace  of  cooked  sausages  that  are 
lower  in  fat  without  exceeding  the  10 
percent  added  water  limit. 

CSPI  believes  that  consumers  will 
assume  that  products  labeled  "Lite"  will 
not  only  be  lower  in  fat  but  also  higher 
in  protein.  Although  CSPI  does  not 
object  to  these  products  containing  more 
than  10  percent  added  water,  it  does 
believe  that  this  fact  should  be 
prominently  displayed  on  the  label. 
CSPI  does  not  see  a  reason  for  devising 
a  new  standard. 

Finally,  the  Western  States  Meat 
Association's  Board  of  Directors 
submitted  a  resolution  that  asked  the 
Department  to  consider  standards  that 
would  provide  flexibility  to  its  industry 
to  market  products  that  are  gaining 


consumer  acoeptance  but  do  not 
degenerate  or  lower  product  quality. 

Agency  Response  and  Proposal 

In  general,  the  Agency  believes  that 
the  request  of  the  petitioner  (AMI)  is  in 
keeping  with  the  Agency's  desire  to 
facilitate  the  marketing,  when  possible, 
of  lower  fat  products.  FrankKirters  and 
similar  cooked  sausages  are  important 
components  of  the  American  diet,  and  it 
is  desirable  to  encourage  a  variety  of 
such  products  as  long  as  they  are  not 
nutritionally  inferior  to  similar  products 
presently  in  the  marketplace. 

The  petitioner's  claim  that  under  the 
present  standard  a  significant  reduction 
in  fat  results  in  dry  and  unpalatable 
products  is  not  supported.  Many 
processors  are  providing  consumers 
with  products  containing  22.5  percent  fat 
or  less  and  a  protein  content  above  12.5 
percent. 

Notwithstanding  this,  the  Agency 
believes  that  it  is  appropriate  to  allow 
cooked  sausages  wiOi  more  added  water 
as  long  as  these  products  are  not 
nutritionally  inferior  to  the  presently 
av;iilable  cooked  sausages.  As  a  result, 
the  Agency  is  proposing  to  amend  the 
standard  for  frankfurters  and  similar 
cooked  sausages  (9  CFR  319.180(a)  and 
(b))  to  provide  for  a  maximum 
combination  of  40  percent  of  fat  and 
added  water  in  those  products  and  to 
continue  restricting  the  maximum  fat 
content  to  no  more  than  30  percent  of 
the  finished  products.  This  would  assure 
that  the  products  are  comparable  from  a 
protein,  vitamin,  and  mineral  standpoint 
to  the  products  presently  in  the 
marketplace,  but  at  the  same  time  allow 
for  greater  flexibihty  in  product 
formulation. 

The  Agency  also  believes  that  this 
approach  is  preferable  to  the  petitioner's 
approach  because  setting  an  appropriate 
protein  content  based  on  currently 
available  information  would  be  quite 
difficult.  The  proposed  rule,  on  the  other 
hand,  is  restricted  to  water  and  fat  hmits 
already  addressed  in  the  regulations  and 
would  allow  lower  fat  levels  without  the 
need  for  additional  controls  associated 
with  setting  new  protein  levels. 

The  Agency  also  questions  the 
wisdom  of  including  in  a  product 
standard  a  specific  term  such  as  "Lite" 
when  so  many  other  terms  could 
legitimately  be  used  and  when  the  term 
itself  can  be  used  in  different  ways  and 
contexts. 

To  restrict  terminology  this  way  does 
not  seem  reasooable  and  precludes  the 
use  of  tems  that  are  just  as  useful  and 
informative.  The  Agency  beUeves  that 
standardizing  varieties  of  a  product 
simply  to  permit  manufacturers  to  avoid 
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a  labeling  explanation  would  unduly 
restrict  competition  and  discourage 
manufacturers  from  providing  to 
consumers  information  now  available. 
Also  such  a  position  would  be 
inconsistent  with  the  Agency's  policies 
that  assure  labeling  is  not  f^se  or 
misleading  and  encourage 
manufacturers  to  provide  additional 
information.  Further,  if  the  term  were 
added  to  the  regulations,  this  likely 
would  preempt  its  use  in  any  other 
context.  Therefore,  the  Agency  is  not 
proposing  to  include  the  term  "Lite"  in 
the  regulations. 

The  Agency  also  notes  that  the 
Federal  Food  and  Drug  Administration 
(FDA)  regulations  require  that  labels 
with  the  term  "Lite"  include  full 
nutrition  labeling.  USDA  does  not 
require  nutrition  labeling,  but  nutrition 
labeling  may  be  an  acceptable  means  of 
explanation.  For  example,  a  company 
can  compare  the  macro  nutrient  content, 
i.e.,  the  calorie,  protein,  carbohydrate, 
and  fat  content,  of  a  "Lite"  cooked 
sausage  product  to  the  standard  cooked 
sausage  using  the  recognized  nutrition 
labeling  format.  A  comparison  of  the 
percentage  of  the  U.S.  Recommended 
Daily  Allowance  for  Vitamins,  minerals, 
and  protein  may  also  be  included  The 
Agency  also  notes  that  many  companies 
under  the  jurisdiction  of  the  FDA  also 
provide  useful  explanatory  information 
such  as  "One-third  less  calories  than  our 
regular  product" 

Therefore,  the  Agency  is  not 
proposing  to  adopt  a  "Lite  Sausage" 
standard  per  se.  "Die  Agency  continues 
to  believe  that  an  explanation  of  the 
term  is  necessary  to  prevent  labeling 
&om  misleading  consumers.  It  is 
important  that  the  consimier  understand 
the  meaning  of  the  term  "Lite",  and  such 
a  term  should  be  explained  whenever  it 
is  used  because  of  its  inherent 
vagueness.  As  discussed,  the 
explanation  may  take  the  form  of 
nutrition  labeling  or  a  suitable 
quantitative  comparative  statement  of 
fat  content. 

Accordingly,  the  Agency  is  proposing 
to  amend  that  portion  of  {  319.180(a} 
and  (b)  reading:  "the  sausage  shall 
contain  no  more  than  10  percent  of 
added  water"  and  substitute  therefore 
the  following:  "the  sausage  shall  contain 
no  more  than  40  percent  of  a 
combination  of  fat  and  added  water". 
The  standards  would  continue  to 
provide  that  the  finished  product  shall 
not  contain  more  than  30  percent  fat. 

Even  though  FSIS  is  proposing  a  new 
standard  of  identity  for  frankfurters,  the 
Agency  is  actively  considering  the 
option  of  eliminating  the  standard  since 
no  standard  setting  maximum  fat  or 
added  water  content  is  currently  in 


place  for  analogous  products  prepared 
with  poultry  meat,  e.g.,  chicken 
frankfurters.  While  the  proposed 
frankfurter  standard  offers  processors 
more  flexibility  in  product  formulation, 
it  may  still  be  anti-competitive  and 
hinder  innovation.  FSIS  solicits  public 
comment  on  whether  there  is  a  market 
failure  that  creates  a  need  for  the 
frank&irter  standard  and  on  the  benefits 
and  costs  to  industry  and  consimiers 
associated  with  eliminating  the 
standard. 

In  addition  to  eliminating  the 
standard,  FSIS  is  considering  the  use  of 
appropriate  labeling.  Already,  CSPI  has 
stated  that  without  appropriate  labeling, 
consumers  wdll  be  deceived  into 
thinking  that  the  new  frankfurters  are 
not  only  lower  in  fat  but  higher  in 
protein.  FSIS  solicits  comments  on 
CSPI's  contention  and  on  whether 
without  a  standard  there  would  be  a 
market  failure  creating  the  need  for 
labeling.  One  labeling  alternative  that 
FSIS  has  identified  as  potentially 
appropriate  is  labeling  each  package  of 
frankfurters  with  the  relative  percentage 
of  fat  added  water,  and/or  protein.  This 
approach  may  be  easiest  for  processors 
because  their  products  are  formulated 
by  percentage.  However,  FSIS  is  not  yet 
endorsing  any  specific  labeling 
alternative  and  actively  solicits  public 
comment  on  the  advantages  and 
disadvantages  of  percentage  labeling  as 
well  as  suggestions  on  what  other  types 
of  labeling  would  be  preferable.  In 
evaluating  labeling  alternatives, 
commenters  are  asked  to  discuss  the 
specific  information  problems 
consumers  face,  the  costs  and  burdeiu 
on  processors,  the  technical  feasibility 
of  such  labeling,  and  the  public's  ability 
to  use  the  labeling  effectively. 

List  of  Subjects  in  9  CFR  Part  319 

Meat  and  meat  food  products. 
Standards  of  identity,  Food  labeling. 

PART  319-{AMENDED1 

Accordingly,  Part  319  of  the  Federal 
meat  inspection  regulations  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  319 
continues  to  read  as  follows: 

Authority:  34  SUt  126a  81  Stat  584.  u 
amended.  (21  U.S.C  801  et  aeg.\;  72  Stat.  862, 
92  Stat  lOee,  SI  amended.  (7  U.S.C  1901  et 
aeg.)  76  Stat  663  (7  U.S.C.  450  et  seq.) 

S319.iao    [AmMMled] 

2.  Section  319.180(a)  and  (b)  would  be 
amended  by  removing  that  portion  of 
the  fourth  sentence  in  paragraph  (a)  and 
that  portion  of  the  fifth  sentence  in 
paragraph  (b)  reading:  "but  the  sausage 
shall  contain  no  more  than  10  percent  of 


added  water"  and  substituting  therefore 
the  following:  "but  the  sausage  shall 
contain  no  more  than  40  percent  of  a 
combination  of  fat  and  added  water". 

§319.181    [AmencM] 

3.  Section  319.181  would  be  amended 
by  removing  that  portion  of  the  last 
sentence  reading:  These  products  shall 
contain  no  more  than  10  percent  of 
added  water  and/or  ice,  30  percent  fat" 
and  substituting  therefore  the  following: 
"These  products  shall  contain  no  more 
than  40  percent  of  a  combination  of  fat 
and  added  water,  no  more  than  30 
percent  fat". 

Done  at  Washington,  DC  on  Novemlwr  20, 
1986. 

DonaM  L.  Houston. 

Administrator,  Food  Safety  and  Inspection 
Service. 
[FR  Doc.  86-26397  Filed  11-21-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.  Z;  Dodwt  Na  R-06451 

Truth  In  LMKlIng;  VMiable  Rata 
Dtodomv*  UfMler  RaguMlon  Z 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Proposed  rule. 

summary:  The  Board  is  republishing  for 
comment  a  proposed  amendment  to 
Regulation  Z  (Truth  in  Lending)  that 
would  require  creditors  to  provide  more 
information  about  the  variable-rate 
feature  of  adjustable-rate  mortgages 
than  is  currentiy  required  under 
Regulation  Z.  "Hie  proposed  rule  would 
supersede  the  Board's  proposed  rule  on 
variable-rate  mortgages  published  for 
comment  on  May  15. 1985  [50  FR  20221]. 
The  current  proposal  would  require 
creditors  to  distribute  to  consumers  an 
educational  booklet  about  adjustable- 
rate  mortgages,  and  to  provide  a  more 
detailed  description  of  the  variable-rate 
feature,  along  with  an  historic  example, 
at  the  time  an  application  form  is  given 
to  the  cons\m!ier  or  before  the  consumer 
pays  a  non-refundable  fee,  whichever  is 
earUer.  Tliese  revisions  are  intented  to 
address  oonoems  regarding  the 
adequacy  of  information  given  to 
consumers  applying  for  adjustable-rate 
mortgages  and  regarding  the  creditor 
burden  of  duplicative  federal 
regulations. 

DATi:  Comments  must  be  received  on  or 
before  January  20, 1987. 


i  I 
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AODRESS:  Comments  should  be  mailed 
to  WUliam  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551.  or 
delivered  to  the  20th  Street  courtyard 
entrance.  20th  Street,  between  C  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC.  between  8:45  a.m.  and 
5:15  p.m.  weekdays.  Comments  should 
include  a  reference  to  Docket  No.  R- 
0545.  Comments  may  be  inspected  in 
Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FUimtEfl  INFOfWUTION  CONTACT: 

Michael  Bylsma,  Senior  Attorney,  or 
Sharon  Bowman,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-3667  or  (202)  452- 
2412,  or  Eamestine  Hill  or  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC,  20551. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

Recently  the  Board  has  been  working 
with  the  other  federal  financial 
regulatory  agencies  to  develop  a  uniform 
set  of  disclosures  for  adjustable-rate 
mortgages  (ARMs).  This  effort  arose 
because  of  concern  about  the  different 
disclosure  requirements  imposed  by  the 
various  federal  agencies.  Currently,  four 
federal  agencies  require  that  lenders 
subject  to  their  regulations  provide 
specific  disclosures  about  ARMs  to 
borrowers.  Under  Regulation  Z.  the 
Board  requires  that  a  variable-rate 
feature  be  described  briefly  to 
consumers.  In  contrast  to  Regulation  Z, 
the  regulations  of  two  other  federal 
financial  agencies  and  the  Department 
of  Housing  and  Urban  Development 
(HUD)  call  for  more  extensive,  detailed 
information.  The  Federal  Home  Loan 
Bank  Board  (FHLBB)  requires  variable- 
rate  disclosures  for  federally-chartered 
savings  and  loan  associations  and  also 
for  certain  other  lenders  that  wish  to 
market  their  loans  to  federally-chartered 
savings  and  loans  (12  CFR  545.33).  The 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  mandates  variable-rate 
disclosures  for  national  banks  and  other 
lenders  that  seek  to  market  their  loans 
to  national  banks  (12  CFR  Part  29). 
Under  the  "Alternative  Mortgage 
Transaction  Parity  Act  of  1982"  (12 
U.S.C.  3802),  state-chartered  institutions 
and  other  mortgage  lenders  may  take 
advantage  of  federal  authorization  of 
ARMs  by  following  the  rules  of  the 
FHLBB  or  the  OCC.  Finally,  HUD 
prescribes  disclosures  for  lenders 
wishing  to  participate  in  the  Federal 
Housing  Administration  (FHA) 


insurance  program  (24  CFR  Parts  203 
and  234). 

The  federal  financial  agencies  believe 
that  this  regulatory  structure,  which 
requires  different  disclosures  by 
different  leaders  delivered  at  different 
times,  is  causing  problems  for  both 
consumers  and  mortgage  lenders.  The 
ability  of  consumers  to  understand  and 
make  important  decisions  about  ARMs 
before  entering  into  these  transactions 
may  be  hampered  by  their  receipt  of 
different  information  about  ABM 
programs  depending  on  what  type  of 
lender  they  have  approached.  This 
problem  is  exacerbated  by  the  variety  of 
ARM  products  now  being  offered  as 
well  as  the  complexity  of  some  of  these 
programs.  At  the  same  time,  these 
regulatory  requirements  have  proven 
burdensome  to  the  mortgage  industry, 
particularly  when  mortgage  lenders 
must  satisfy  more  than  one  regulation  in 
order  to  take  full  advantage  of  the 
secondary  market.  Under  certain 
circumstances,  lenders  who  wish  to 
originate  mortgages  for  possible  sale  to 
either  a  federal  savings  and  loan 
association  or  to  a  national  bank  may 
have  to  make  disclosures  under  both 
agencies'  nJes.  Furthermore,  it  has  been 
claimed  that  the  variety  of  regulatory 
requirements  has  hampered  the 
development  of  a  thriving  secondary 
market  for  ARMs. 

Based  on  recommendations  by  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC)  and  its 
own  analysis,  the  Board  proposed  in 
May  1985  to  amend  Regulation  Z  to 
provide  more  information  to  consumers 
about  ARMs  and  to  encourage  uniform 
disclosures  among  the  agencies.  The 
FFIEC  had  two  recommendations  for  the 
Board,  which  grew  out  of  the  work  of  a 
task  force  composed  of  representatives 
fi-om  HUD,  the  OCC.  the  FHLBB.  the 
Federal  Deposit  Insurance  Corporation, 
the  National  Credit  Union 
Administration,  and  the  Board.  These 
recommendations  were:  (1)  Consumers 
should  be  given  information  about 
ARMs  before  they  submit  a  loan 
application  or  pay  any  fee;  and  (2)  the 
disclosures  should  include  an 
explanation  of  the  nature  of  ARMs, 
including  an  example  of  payment 
changes  that  would  result  in  a  creditor's 
ARM  program  assuming  2  percentage 
points  index  rate  increases  in  each  of 
the  first  three  years  of  a  mortgage. 

On  May  IS,  1985.  the  Board  published 
its  proposed  amendment  to  Regulation  Z 
which  incorporated  the 
recommendations  of  the  FFIEC  and 
which  would  have  eliminated  the 
provision  of  Regulation  Z  (footnote  43) 
that  permits  creditors  to  substitute  the 


disclosures  required  by  other  federal 
regulations  for  the  variable-rate 
disclosure  required  by  Regulation  Z. 
Specifically,  the  Board  proposed  that 
creditors  make  available  to  consumers 
information  explaining  ARMs  and  stated 
that  the  Consumer  Handbook  on 
Adjustable  Rata  Mortgages  could  be 
used  by  creditors  to  fulfill  the 
requirement.  The  Board  further 
proposed  that  detailed,  transaction- 
specific  disclosures  be  given  to  the 
consumer,  including  an  example  of  the 
consumer's  payment  terms  if  the  index 
rate  increased  2  percentage  points  in 
each  of  the  first  three  years. 

The  Board  reviewed  over  500 
comments  on  its  May  1985  proposal.  All 
of  the  commenters  addressing  the  issue 
supported  the  goal  of  uniformity  in 
adjustable-rate  mortgage  disclosures. 
About  80%  of  the  200  commenters  who 
expressed  their  opinion  on  the  best  way 
to  achieve  uniformity  favored  the 
Board's  retaining  footnote  43  until  the 
other  federal  financial  agencies  agreed 
upon  a  uniform  disclosure  rule.  A 
majority  of  the  commenters  on  the  issue 
also  supported  the  Board's  proposal  to 
require  creditors  to  make  available  the 
Consumer  Handbook  on  Adjustable 
Rate  Mortgages,  or  a  comparable 
brochure. 

About  one-third  of  the  commenters 
generally  opposed  to  the  proposed  rule 
opposed  it  because  of  the  payment 
example  required  and  the  possible 
increase  in  expense  and  burden  to 
creditors.  Furthermore,  approximately 
one-half  of  the  commenters  addressed 
the  proposal  that  the  example  of  rate 
increases  be  transaction-specific.  Nearly 
70  percent  of  these  commenters  opposed 
the  requirement,  citing  their  concern 
about  the  anticipated  high  cost  of 
preparing  the  transaction-specific 
disclosures.  They  also  stated  that  these 
disclosures  would  be  difficult  to  prepare 
within  three  days  after  application.  A 
majority  of  the  commenters  on  the 
issue — ^particulaily  savings  and  loan 
associations,  banks,  and  other 
creditors — opposed  the  proposed 
example  based  on  assumed  2  percentage 
points  per  year  index  rate  increases  for 
three  years,  although  many  commenters 
misunderstood  how  the  example  would 
apply  in  specific  transactions.  Some  of 
these  commenters  preferred  an  example 
based  on  the  historical  movement  of  an 
index  rather  than  a  specified  increase. 
In  August  1985.  the  FFIEC  discussed 
the  negative  pubUc  comments  received 
on  the  Board's  proposal,  and 
recommended  that  the  FFIEC  Consumer 
Compliance  Task  Force  develop  a 
different  approadi  to  ARM  disclosures. 
In  October  19a5,  the  Task  Force 


Federal  Register  /  Vol.  51.  No.  226  /  Monday.  November  24,  1966  /  Proposed  Rules 42243 


recommended  to  the  FFIEC  that 
"generic"  loan  program  disclosures  be 
developed,  but  asked  the  FFIEC  to 
decide  whether  the  payment  example 
should  be  based  on  assumed  2 
percentage  points  annual  increases  in 
index  values.  The  ARM  disclosure 
proposal  was  discussed  at  three 
subsequent  meetings  of  the  FFIEC  in  late 
1985  and  in  1986.  During  that  period,  the 
Federal  financial  agencies  received 
letters  from  members  of  Congress 
recommending  that  the  disclosures  show 
the  borrower's  maximum  rate  and 
payment  exposure.  On  August  11, 1986. 
the  FFIEC  approved  a  proposal  requiring 
that  creditors  provide  two  types  of 
disclosures:  (1)  The  Consumer 
Handbook  on  Adjustable  Rate 
Mortgages,  or  a  suitable  substitute,  and 
(2)  disclosures  that  fully  describe  each 
of  the  creditor's  ARM  programs,  with  a 
15-year  historical  example  of  how 
changes  in  the  index  or  formula  values 
used  to  compute  interest  rates  would 
have  affected  the  interest  rates  and 
payments  on  a  $10,000  loan.  In  addition, 
the  maximum  interest  rate  and  payment 
that  could  result  under  the  program  for 
the  $10,000  loan  would  be  disclosed. 

(2)  Proposed  Amendment 

Based  on  reconmiendations  from  the 
FFIEC,  the  Board  is  republishing  for 
comment  amendments  to  Regulation  Z 
to  provide  more  information  to 
consumers  about  adjustable-rate 
mortgages.  Like  the  original  proposal 
published  in  May  1985,  this  proposal 
provides  for  a  handbook  to  be 
distributed  to  consumers,  as  well  as 
detailed  disclosures  about  a  creditor's 
ARM  loan  programs.  Some  provisions  of 
the  new  proposal,  however,  most 
notably  the  example  of  rate 
adjustments,  differ  significantly  fiom  the 
earlier  proposal. 

As  proposed  earlier,  the  amendments 
would  apply  only  to  transactions 
secured  by  the  consumer's  principal 
dwelling.  This  would  include  all 
purchase-money  mortgages,  in  which  the 
consumer  is  obtaining  a  mortgage  loan 
for  the  purpose  of  purchasing  a  home,  as 
well  as  all  transactions  in  which  the 
consumer  is  using  the  home  as  security 
for  a  loan.  (Home  equity  lines,  in  which 
an  open-end  line  of  credit  is  secured  by 
the  consumer's  home,  would  not  be 
subject  to  the  new  requirements,  which 
apply  only  to  closed-end  mortgages.)  All 
other  consumer  credit  transactions  that 
contain  a  variable-rate  feature  would 
continue  to  be  subject  to  the  current 
variable-rate  disclosure  requirements  in 
Regulation  Z. 

In  its  earlier  proposal  the  Board 
solicited  comment  on  whether  the  timing 
for  the  ARM  disclosures  should  be 


earlier  than  proposed  (for  purchase- 
money  ARMs.  three  days  after  a 
creditor's  receipt  of  a  written 
application).  As  recommended  by  the 
FFIEC.  the  Board  is  now  proposing  that 
ARM  disclosures,  including  both  the 
ARM  brochure  and  the  other  detailed 
ARM  information,  be  provided  to 
prospective  borrowers  when  an 
application  form  is  furnished  or  before 
the  payment  of  a  non-refundable  fee. 
whichever  is  earlier.  This  rule  is 
consistent  with  the  FHLBB's  current 
timing  rule  for  distribution  of  the  ARM 
brochure.  It  would  permit  creditors  to 
provide  the  detailed  disclosures  to 
consumers  as  an  insert  to  the  handbook 
when  it  is  given.  This  change  also 
reflects  the  views  of  some  of  the 
commenters  on  the  Board's  original 
proposal,  who  felt  that  ARM  information 
should  be  provided  to  consumers  as 
early  as  possible — ^particularly,  before 
payment  of  an  application  fee — in  order 
for  consumers  to  use  the  information  for 
comparison  shopping.  Disclosure  at  this 
point  in  time  is  possible  under  the  new 
proposal  because,  unlike  the  original 
proposal,  the  new  rule  would  require 
that  disclosures  reflect  ARM  loan 
program  features,  but  not  the  terms  of 
individual  transactions.  A  special  timing 
rule  appUes  in  cases  where  an  ARM 
application  reaches  a  creditor  by  way  of 
an  intermediary  agent  or  broker  in 
footnote  45b.  In  such  cases,  both  the 
ARM  brochure  and  the  other  detailed 
ARM  information  must  be  placed  in  the 
mail  or  delivered  not  later  than  three 
business  days  after  the  creditor  receives 
the  consumer's  application. 

Under  the  new  timing  rule,  variable- 
rate  disclosures  would  be  given  to 
consumers  earUer  than  the  standard 
Truth  in  Lending  information  required 
by  {  226.18.  A  sentence  would  be  added 
to  S  226.17(b)  to  cross-reference  the 
early  timing  requirement  for  ARMs.  For 
purchase-money  ARMs,  the  standard 
Truth  in  Lending  disclosures  generally 
are  provided  three  days  after  a 
creditor's  receipt  of  a  written 
application.  For  other  ARMs,  the  Truth 
in  Lending  disclosures  are  not  given 
imtil  consummation  of  the  transaction, 
which  is  typically  at  closing.  Because  of 
this  difference  in  the  timing  of 
disclosures  under  S  226.19(b),  a  new 
paragraph  (f)(2)  would  be  added  to 
9  226.18  to  require  that  the  later  Truth  in 
Lending  disclosures  make  reference  to 
the  earlier  ARM  information  received  by 
consumers,  as  well  as  state  that  an 
adjustable-rate  feature  exists.  .., 

A  new  paragraph  (b)(1)  requiring  anl^ 
ARM  brochure  has  been  added  to 
S  226.19.  The  method  of  providing  this 
disclosure  differs  from  that  originally 


proposed.  The  May  1965  proposal 
required  that  an  ARM  brochure  be  made 
available  to  consumers  so  that  they 
would  have  a  chance  to  pick  up  a  copy 
and  review  it  before  entering  into  the 
application  process.  The  new  proposal 
instead,  would  require  that  creditors 
give  each  consumer  a  brochure,  rather 
than  simply  making  the  brochures 
available,  when  an  appUcation  form  is 
given  to  a  consumer  or  before  a 
consumer  pays  a  non-refundable  fee. 
whichever  is  earlier.  This  provision 
mirrors  the  rule  that  the  FHLBB  has  had 
in  effect  for  federally-insured  savings 
associations  since  August  1985.  The  rule 
ensures  that  every  consumer 
considering  applying  for  an  ARM  will 
receive  a  brochure  at  an  early  stage  in 
the  application  process. 

As  proposed  in  May  1985,  the 
Consumer  Handbook  on  Adjustable 
Rate  Mortgages,  developed  by  the  Board 
and  the  FHLBB,  may  be  used  by 
creditors  to  fulfill  this  requirement  if 
they  choose.  The  new  proposal  would 
also  permit  creditors  to  provide  a 
"suitable  substitute"  in  place  of  the 
consumer  handbook.  Rather  than  the 
Board's  evaluating  whether  an 
individual  creditor's  ARM  brochure  is  a 
"suitable  substitute,"  the  regtdation 
would  require  individual  creditors  to 
make  a  good  faith  determination  of 
whether  a  brochure  is,  in  fact  a  suitable 
substitute.  The  Board  envisions  that 
substitutes  must  be,  at  a  minimum, 
comparable  to  the  consumer  handbook 
in  substance  and  comprehensiveness, 
recognizing  that  some  lenders' 
brochures  may  contain  more  detailed 
descriptions  of  their  particular  ARM 
programs  than  contained  in  the 
Consumer  Handbook. 

The  remainder  of  the  proposal 
contains  the  revisions  that  would  be 
made  to  the  variable-rate  disclosures 
currently  required  by  Regulation  Z. 
These  revisions  have  been  made  in 
proposed  {  2267.19(b)(2).  Like  the 
original  proposal  the  new  proposal 
requires  that  detailed,  specific 
information  about  all  major  aspects  of  a 
variable-rate  feature  be  clearly 
disclosed  to  consumers.  To  illustrate  the 
proposed  requirements,  sample  form  H- 
14  has  been  revised  and  model  clauses 
have  been  included  in  a  proposed 
revision  to  Appendix  H-4. 

Many  of  the  disclosures  in  the  new 
proposal  other  than  the  example  of  rate 
and  payment  changes,  are  similar  to 
those  originally  proposed  by  the  Board 
in  May  1985.  Creditors  would  be 
required  to  identify  the  index  to  which 
interest  rate  changes  are  tied,  or  provide 
a  brief  description  of  the  formula  used  in 
calculating  changes  if  no  index  is  used. 
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A  new  requireraoit.  which  is  cuirently 
included  in  both  the  OCCs  and  the 
FHLBB's  disclosure  rules,  would  be  the 
disclosure  of  a  source  of  information 
about  an  index.  For  example,  if  index 
values  are  listed  in  the  Wall  Street 
Journal,  creditors  could  make  such  a 
statement  in  disclosing  a  source  of 
information  about  their  index.  The 
proposal  also  would  call  for  an 
explanation  of  how  the  interest  rate  will 
be  determined,  for  example,  by  a 
statement  that  the  interest  rate  will  be 
based  on  a  specified  index  phis  a 
margin.  Furthermore,  creditors  would  be 
required  to  include  a  statement 
suggesting  that  consumers  ask  for  the 
current  margin  value  and  interest  rate. 
As  proposed  in  May  1985,  creditors 
would  need  to  alert  consumers  about  a 
discount  feature  when  the  initial  rate  is 
discounted.  As  required  now  by  the 
Board,  the  OCC,  and  the  FHLBB.  the 
frequency  of  rate  and  payment 
adjustments  also  would  be  disclosed, 
along  with  rate  and  payment  caps.  If  no 
payment  or  rate  caps  exist,  the 
disclosure  would  indicate  conspicuously 
that  there  are  no  limits  on  potential 
increases  in  payments  or  rates.  If  the 
presence  of  rate  or  payment  caps  would 
result  in  interest  rate  carryover  or 
negative  amortization,  the  disclosure 
statement  would  need  to  contain  a 
statement  about  those  features,  as  now 
mandated  in  die  OCCs  disclosure  rule. 
Two  proposed  disclosures  that  were  not 
contained  in  the  Board's  original  May 
1985  proposal  are  the  fact  that  a  loan 
program  contains  a  demand  feature,  if 
applicable,  and  a  statement  reflecting 
what  information  will  be  contained  in 
an  adjustment  notice  and  when  such 
notice  will  be  provided  Finally, 
creditors  would  be  required  to  include  a 
notice  to  consumers  that  disclosure 
forms  are  available  for  the  creditor's 
other  ARM  loan  programs. 

The  most  significant  change  from  the 
May  1985  proposal  is  the  type  of 
example  mandated  in  the  variable-rate 
disclosures.  The  Board's  earlier  proposal 
would  have  required  creditors  to  show 
the  effects  of  rate  changes  on  a 
particular  loan.  In  contrast,  the  new 
proposal  would  provide  for  an  example 
based  on  a  $ia000  loan,  as  does  the 
current  OCC  rule.  As  a  result  the 
disclosures  could  be  pre-printed  for  each 
loan  program  and  given  to  omsumers 
with  an  ARM  handbook.  Creditors  also 
would  be  required  to  include  a 
statement  on  Uie  disclosure  form 
explaining  to  consumen  how  to 
calculate  their  actual  monthly  payment 
amount  for  a  loan  amount  other  than 
$iaOOO.  The  example  baaed  onilO,000 
reflects  the  recommendation  of  the 


FFIEC.  and  is  premised,  in  part,  on  the 
rationale  that  figures  based  on  a  $10,000 
example  provide  information  that 
consumers  can  use  with  minimal 
difficulty  to  calculate  their  actual 
monthly  payments  for  a  specific 
transactioa.  In  addition  to  the  effect  on 
monthly  payments,  the  example  would 
need  to  reflect  the  effect  of  index  rate 
changes  on  the  outstanding  loan  balance 
as  of  the  end  of  the  year. 

The  other  major  change  to  the 
example  contained  in  the  Board's  earlier 
proposal  is  the  assumed  index  rate 
changes  on  which  the  example  must  be 
based.  The  May  1985  proposal  would 
have  required  that  two  examples  be 
shown:  one  based  on  an  assumed 
increase  of  2  percentage  points  in  the 
index  rate  in  each  of  the  first  three  years 
and  one  based  on  no  changes  in  the 
index  rate  during  the  loan  term.  In 
contrast,  the  new  proposal  has  deleted 
the  example  of  no  changes  in  index 
rates  and  would  require  that  the 
example  shown  be  based  on  the  history 
of  the  specific  index  or  formula  to  be 
used  in  the  loan  program.  The  index 
values  used  in  the  example  will  begin 
with  the  value  for  1977  and  be  updated 
annually  to  add  ther  values  for 
additional  years  until  a  15-year  history 
is  shown.  For  example,  the  disclosures 
for  an  ARM  made  in  1987  would  include 
index  values  for  each  year  irom  1977 
through  1986.  In  each  subsequent  year 
until  1991,  a  creditor's  disclosures  would 
include  the  index  value  for  one  more 
year.  From  that  time  forward,  lenders 
would  show  a  "rolling  history"  of  index 
values,  updated  annually,  for  the 
preceding  15  years. 

If  the  values  for  an  index  have  not 
been  available  back  to  1977,  creditors 
would  need  only  go  back  as  far  as  the 
values  have  been  available  in  giving  the 
history.  The  history  should  reflect  the 
method  of  choosing  values  for  each 
program.  For  instance,  if  an  average  of 
index  values  is  used,  averages  would  be 
used  in  the  history,  but  if  a  single  index 
value  as  of  a  certain  date  is  used,  that 
value  would  be  shown.  If  a  creditor  uses 
an  index  vahie  as  of  a  certain  date  in 
making  interest  and  payment 
adjustments,  and  this  date  is  changed 
several  times  annually,  the  creditor  may 
assume  one  date  on  which  to  base  the 
history  of  index  values  for  each  loan 
program.  Only  one  index  value  per  year 
need  be  shown,  even  if  the  program 
provides  for  adjustments  to  the  interest 
rate  or  payment  more  than  once  in  a 
year.  In  such  cases,  the  creditor  may 
assume  that  the  index  rate  remained 
constant  for  the  full  year  for  the  purpose 
of  calculating  the  interest  rate,  payment, 
and  loan  balance.  Updating  would  be 


necessary  only  when  done  to  reflect  the 
most  recent  index  values. 

The  provisicrti  that  the  example  be 
based  on  the  historical  performance  of 
individuals  indices  reflects  the 
recommendation  of  the  FFIEC.  This  type 
of  example  also  was  recommended  by 
some  of  the  commenters  on  the  Board's 
earlier  proposal.  Some  of  these 
commenters  feh  that  the  example  based 
on  assumed  2  percentage  points  increses 
for  three  years  was  too  negative  and,  in 
fact,  misleading  to  consumers  when 
used  for  ARMs  tied  to  stable  indices, 
such  as  the  cost  of  funds.;  Furthermore, 
some  commenters  asserted  that 
consumers  would  be  in  a  better  position 
to  compare  ARM  programs  with  an 
example  based  on  the  past  performance 
of  different  indices,  raUier  than  an 
example  based  on  arbitrary  assumed 
increases. 

The  payment  and  outstanding  loan 
balance  figures  in  the  example  would 
reflect  all  significant  loan  program 
terms.  For  example,  features  such  as 
rate  and  payment  caps,  a  discounted 
interest  rate,  negative  amortization,  and 
interest  carryover  would  need  to  be 
taken  into  account  by  creditors  in 
calculating  the  payment  and  outstanding 
balance  figures.  Because  disclosures 
would  be  given  early,  creditors  would 
need  to  assume  a  value  for  the  margin  in 
order  to  do  the  calculations  for  the 
example.  Creditors  may  select  a  margin 
that  they  have  used  during  the  preceding 
six  months  and  disclose  on  the  form  that 
the  margin  is  one  that  they  have  used 
recently.  The  margin  selected  may  be 
used  until  a  creditor  updates  the 
disclosure  form  to  reflect  the  most 
recent  15  years  of  index  values. 

Another  significant  change  from  the 
Board's  earlier  proposal  is  the 
requirement  that  the  maximum  interest 
rate  and  paymeat  be  disclosed.  These 
disclosures  woxild  be  calculated  based 
on  a  $10,000  loaa  that  is  originated  at 
the  most  recent  interest  rate  shown  in 
the  historical  example,  and  would 
assume  that  the  interest  rate  then 
increases  as  rapidly  as  possible  under 
the  program.  Th»s,  in  a  loan  writh 
interest  rate  limitations,  or  "caps."  of  2 
percentage  points  per  year,  and  5 
percentage  pomts  for  the  life  of  the  loan, 
the  maximum  interest  rate  would  be  5 
percentage  points  hi^r  than  the  most 
recent  rate  ^own  in  the  historical 
example.  Furthefmore,  the  loan  would 
not  reach  the  maodmum  interest  rate 
increased  until  the  third  year  of  the  loan 
because  of  the  2  percent  annual 
limitations.  Consequently,  the  maximum 
payment  disclosed  would  reflect  die 
amortization  of  the  loan  during  Aat 
period.  Stateraeiit  of  a  mnximum  interest 
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rate  and  payment  would  not  be  required 
if  the  loan  contained  no  caps,  although 
the  disclosure  would  state 
conspicuously  that  there  are  no  limits  on 
potential  increases  in  payment  or  rates. 

As  mentioned  earlier,  the  ARM 
disclosures  given  before  application 
would  state  what  information  will  be 
provided  in  notices  of  adjustments  and 
the  timing  for  such  notices.  A  paragraph 
also  has  been  added  as  §  226.20(c)  to 
require  a  subsequent  disclosure  form. 
Regulation  Z  does  not  presently  require 
this  subsequent  disclosure  although  the 
OCC  and  the  FHLBB  regulations  require 
it.  The  new  paragraph,  which  largely 
tracks  the  OCC's  rule,  would  require 
notice  of  the  adjusted  payment  amount, 
interest  rate,  index  rate,  and  loan 
balance.  The  creditor  also  would  be 
required  to  disclose  the  extent  to  which 
any  increase  in  the  interest  rate  has  not 
been  fully  implemented  at  the 
adjustment  date  (for  example,  if  the  new 
index  rate  plus  margin  would  exceed  an 
interest  rate  adjustment  cap),  and  the 
payment  that  would  be  required  to  fully 
amortize  a  loan  (if  different  from  the 
payment  already  disclosed).  In 
transactions  providing  that  payment 
adjustments  may  accompany  each 
interest  rate  adjustment,  creditors  would 
be  required  to  send  borrowers  notice  at 
least  30,  but  not  more  than  120.  days 
before  the  effective  date  of  each 
scheduled  interest  rate  adjustment.  This 
notice  would  be  required  to  be  given,  for 
example,  whenever  an  interest  rate 
adjustment  is  accompanied  by  a 
payment  adjustment,  or  whenever  an 
interest  rate  adjustment  is  made  and 
could  have  been  accompanied  by  a 
payment  adjustment  except  for  the 
effect  of  a  payment  cap.  Notice  also 
would  be  given  whenever  interest  rate 
adjustments  and  accompanying 
payment  adjustments  can  be  made 
periodically  under  the  loan  agreement 
but  are  not  made  because,  for  example, 
the  index  values  have  not  changed  or  an 
interest  rate  cap  has  prevented  any  such 
adjustments.  However,  creditors  would 
be  required  to  send  borrowers  notice 
only  each  year  if  interest  rate 
adjustments  are  made  without 
accompanying  payment  adjustments. 
Thus,  for  example,  in  transactions 
where  the  interest  rate  may  be  adjusted 
more  frequently  than  the  payment,  the 
creditor  would  be  required  to  send  at 
least  one  notice  each  year  during  which 
there  have  been  interest  rate 
adjustments  but  no  accompanying 
payment  adjustments. 

Finally,  another  significant  change 
from  the  Board's  original  proposal  is  the 
retention  and  renumbering  of  footnote 
43  to  Regulation  Z.  The  Board  had 


originally  proposed  deleting  footnote  43. 
which  allows  creditors  to  utilize  the 
variable-rate  disclosures  of  other 
agencies  in  place  of  the  variable-rate 
disclosures  required  under  Regulation  Z. 
The  board  believed  that  eliminating  the 
footnote  would  encourage  further 
movement  by  the  agencies  toward 
uniform  disclosures.  In  view  of  the 
progress  that  has  been  made  among  the 
federal  financial  agencies  in  agreeing  to 
uniform  ARM  disclosures,  the  Board 
believes  that  the  provision  should  be 
retained.  This  will  also  benefit  lenders 
originating  ARMs  insured  by  the  Federal 
Housing  Administration  which  will 
continue  to  have  separate  disclosure 
requirements.  HUD  interprets  its  statute 
as  requiring  creditors  to  provide  a 
schedule  of  payments  showing  how  a 
consumer's  actual  payment8--based  on 
a  consumer's  actual  loan  amount — 
would  change  if  the  index  increased  1 
percentage  point  in  each  of  the  first  five 
years  of  the  loan.  HUD  has  advised  that 
the  FFIEC — recommended  disclosure 
requirements  do  not  fully  meet  the 
minimum  satutory  requirements  for 
"transaction-specific"  disclosures  on 
FHA-insured  ARMs.  Although  the  FFIEC 
recommendation  for  disclosures  which 
can  be  pre-printed  and  distributed 
before  application  differs  from  HUD's 
minimum  requirements,  the  impact  on 
consumers  and  the  industry  may  be 
minimal.  Of  all  the  ARMs  outstanding,  a 
total  of  about  8,000  have  been  insured 
by  FHA  since  mid-1984 — approximately 
less  than  1  percent  of  the  total  ARMs  in 
existence. 

(Because  the  new  disclosure 
requirements  appear  in  S  226.ig(b). 
footnote  43  would  be  redesignated  as 
footnote  45a.  The  existing  footnote  44 
(discussing  9  226.18(h))  would  be 
redesignated  as  footnote  43.)  Under 
footnote  45a  creditors  could  continue  to 
use  other  agencies'  disclosures  without 
facing  the  current  problem  of 
overlapping  and  duplicative  regulations 
of  the  federal  financial  agencies. 
Creditors  also  will  be  permitted  to 
utilize  the  subsequent  disclosure 
requirements  of  other  federal  agencies 
in  place  of  the  subsequent  disclosure 
requirements  of  S  22e.20(c].  (A  footnote 
45b  would  be  added  to  the  regulation  to 
permit  this  substitution.  Existing 
footnote  45  a  would  be  redesignated  as 
footnote  45c.) 

(3)  Economic  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  proposed 
revisions  to  Regulation  Z.  A  copy  of  the 
analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 


System,  Washington,  DC.  20551.  at  (202) 
452-3245. 

List  of  Subjects  in  12  CFR  Part  228 

Advertising,  Banks,  Banking, 
Consumer  protection,  Credit.  Federal 
Reserve  System,  Finance,  Penalties, 
Truth  in  Lending. 

PART  226— [AMENDED] 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions.  New 
language  is  shown  inside  arrows,  while 
language  that  would  be  removed  is  set 
off  with  brackets.  Pursuant  to  authority 
granted  in  section  105  of  the  Truth  in 
Lending  Act  (15  U.S.C.  1604  as 
amended),  the  Board  proposes  to  amend 
Regulation  Z  (12  CFR  Part  226)  as 
follows: 

1.  The  authority  citiation  for  Part  226 
continues  to  read: 

Authority:  Sec.  lOS,  Truth  in  Lending  Act. 
as  amended  by  sec.  60S,  Pub.  L  96-221,  MS 
StaL  170  [IS  U.S.C.  1604  et  seq.). 

2.  Text  of  proposed  revision.  The 
Board  proposes  to  amend  12  CFR  Part 
228  by  revising  paragraph  (b)  of  S  226.17. 
by  removing  footnote  43  from  paragraph 
(f)  of  S  226.18.  by  redesignating 
paragrpah  (f)  of  {  226.18  as  paragraph 
(f)(1)  and  republished,  by  adding 
paragraph  (f)(2]  to  8  226.ia  by 
redesignating  footnote  44  to  be  footnote, 
43,  by  redesignating  footnote  45  to  be 
footnote  44  and  reserving  footnote  45,  by 
redesignating  paragraphs  (a)  and  (b)  of 

S  226.19  to  be  paragraphs  (a)(1)  and  (2) 
and  republished,  by  adding  new 
paragraph  (b)  to  §  228.19,  by 
redesignating  footnote  45a  to  be 
footnote  45d,  by  adding  footnote  45b 
and  45c,  by  adding  paragraph  (c)  to 
§  226.20,  and  by  redesignating  existing 
H-4  as  H-4(A),  adding  H-4(B)  and  (C). 
and  revising  H-14  of  Appendix  H  to 
read  as  follows: 

Subpart  O-CIOMd-End  CredK 
$226.17    Gftfl  dlsctowira  fquirwnenta. 


(b)  Time  of  disclosures.  The  creditor 
shall  make  disclosures  before 
consummation  of  the  transaction.  In 
certain  residential  mortgage 
transactions,  special  timing 
requirements  are  set  forth  in  §  226.19(a). 
^In  certain  variable-rate  mortgage 
transactions,  special  timing 
requirements  for  variable  rate 
disclosures  are  set  forth  in  §  226.19(b). | 
In  certain  transactions  involving  mail  or 
telephone  orders  or  a  series  of  sales,  the 
timing  of  the  disclosures  may  be 


^^ 


42246 


t 
Federal  RegUter  /  Vol.  51.  No.  226  /  Monday.  .November  24.  1986  /  Proposed  Rules 


delayed  in  accordance  with  paragraphs 
(g)  and  (h)  of  this  section. 


§226.18    Contwtt  of  dtociosurva. 

(f)  Variable  rate.  ^[1)4  If  the  annual 
percentage  rate  may  increase  after 
consummation  $and  the  transaction  is 
not  secured  by  the  consumer's  principal 
dwelling^  the  following  disclosures:  [♦»] 

(1]  (i)  The  circumstances  under  which 
the  rate  may  increase. 

(2]  (ii)  Any  limitations  on  the  increase. 

[3]  (iii)  The  effect  of  an  increase.  ^ 

(4]  (iv)  An  example  of  the  payment 
terms  that  would  result  from  an 
increase. 

♦(2)  If  the  annual  percentage  rate  may 
increase  after  consummation  and  the 
transaction  is  secured  by  the  consumer's 
principal  dwelling,  the  following 
disclosures: 

(i)  The  fact  that  the  transaction 
contains  a  variable-rate  feature, 

(ii)  A  statement  that  variable-rate 
disclosures  have  been  provided  earlier.^ 

§226.19    CwtainrMidmtial»andvar1atol«- 
ratH  mortgag*  tranMcOons. 

(a)  ^Residential  mortgage 
transactions  subject  to  RESPA.^ 

♦{1)1  Time  of  disclosure.  In  a 
residential  mortgage  transaction  subject 
to  the  Real  Estate  Settlement  Procedures 
Act  {12  U.S.C.  2601  et  seq.)  the  creditor 
shall  make  good  faith  estimates  of  the 
disclosures  required  by  9  228.18  before 
consummation,  or  ihaU  deliver  or  place 
them  in  the  mail  not  later  than  three 
business  days  after  the  (^editor  receives 
the  consumer's  written  application, 
^vhichever  is  earlier. 

[b]  ^[Z]4Redisclosure  required.  If  the 
annual  percentage  rate  in  the 
consummated  transaction  varies  from 
the  annual  percentage  rate  disclosed 
under  §  228.18{e)  by  more  than  1/8  of  1 
percentage  point  in  a  regular  transaction 
or  more  than  1/4  of  1  percentage  point  in 
an  irregular  transaction,  as  defined  in 

§  228.22,  the  creditor  shall  disclose  the 
changed  terms  no  later  than 
consummation  or  settlement. 

♦{b)  Certain  variable-rate  mortgage 
disclosure  requirements.*"  If  the  annual 


I    )  Information  provided  in  accordance  with 
variable  rate  regulaJioo.  of  other  federal  aaende* 
may  be  substituted  for  the  diM^lomiret  reouired  by 
paragraph  (f)  of  this  section.] 

»**•  Information  provided  in  accordance  with 
vanaWe-rate  regalationt  of  other  federal  agencies 
may  be  substituted  for  the  discionues  reguired  bv 
paragraph  (b)  of  this  section.*  ™v"™u  oy 


percentage  rate  may  increase  after 
consummation  and  the  transaction  is 
secured  by  the  consumer's  principal 
dwelling,  the  following  disclosures  must 
be  provided  at  the  time  an  application 
form  is  provided  or  before  the  consumer 
pays  a  non-refundable  fee,  whichever  is 
earlier** 

{IJ  The  booklet  titled  Consumer 
Handbook  on  Adjustable  Rate 
Mortgages  published  by  the  Board  and 
the  Federal  Home  Loan  Bank  Board,  or  a 
suitable  substitute. 

(2)  A  loan  program  disclosure  for  each 
variable-rate  program  in  which  the 
consumer  expresses  an  interest.  The 
following  disclosures,  as  applicable, 
shall  be  provided: 

(i)  The  fact  that  the  interest  rate, 
payment  or  term  of  the  loan  can  change. 

(ii)  The  index  or  formula  used  in 
making  adjustments,  and  a  source  of 
informtion  about  the  index  or  formula. 

(iii)  An  explanation  of  how  the 
interest  rate  and  payment  will  be 
determined,  including  an  explanation  of 
how  the  index  is  adjusted,  such  as  by 
the  addition  of  a  margin. 

(iv)  A  statement  that  the  consumer 
should  ask  about  the  current  margin 
value  and  current  interest  rate. 

(v)  The  fact  that  the  interest  rate  will 
be  discounted. 

(vi)  The  frequency  of  interest  rate  and 
payment  changes. 

(vii)  Any  rules  relating  to  changes  in 
the  index,  interest  rate,  payment 
amount,  and  outstanding  loan  balance 
including,  for  example,  an  explanation 
of  interest  rate  or  payment  limitations, 
negative  amortization,  and  interest  rate 
carryover. 

(viii)  A  conspicuous  statement  that 
there  are  no  hmitations  on  payment  or 
interest  rate  Increases. 

(ix)  An  historical  example,  based  on  a 
$10,000  loan  amount,  illustrating  how 
payments  and  the  loan  balance  would 
have  been  affected  by  interest  rate 
changes  implemented  according  to  the 
terms  of  the  loan  program.  The  example 
shall  be  based  upon  index  values 
beginning  in  1977  and  be  updated 
annually  until  a  15-year  history  is 
shown.  Thereafter,  the  example  shall 
reflect  the  most  recent  15  years  of  index 
values.  The  example  shall  reflect  all 
significant  loan  program  terms,  such  as 
negative  amortization,  interest  rate 
carryover,  interest  rate  discounts,  and 
interest  rate  and  payment  limits,  that 
would  have  been  affected  by  the  index 
movement  during  the  period. 


{x)  An  explanation  of  how  the 
consumer  may  calculate  the  payments 
for  the  loan  amount  to  be  borrowed 
based  on  the  most  recent  payment 
shown  in  the  hiitorical  example. 

(xi)  In  loans  subject  to  overall 
limitations,  a  statement  of  the  maximimi 
interest  rate  and  payment  for  a  $10,000 
loan  originated  at  the  most  recent 
interest  rate  shown  in  the  historical 
example  assuming  the  maximum 
periodic  increase  in  rates  and  payments 
under  the  program. 

{xii)  The  fact  that  the  loan  program 
contains  a  demand  feature. 

(xiii)  The  type  of  information  that  will 
be  provided  in  notices  of  adjustments 
and  the  timing  of  such  notices. 

(xiv)  A  statement  that  disclosure 
forms  are  available  for  the  creditor's 
other  variable-rate  loan  programs.^ 

S^g*^    Sut>s«qiMnt  disciomir* 
fwnilwn  wilts. 


♦(c)  Variable-rate  adjustments.*^  A 
scheduled  adjustment  to  the  interest 
rate  with  or  without  a  corresponding 
adjustment  to  the  payment  in  a  variable- 
rate  transaction  subject  to  section 
228.19(b)  is  an  event  requiring  new 
disclosures  to  th«  consumer.  At  least 
once  each  year  during  which  an  interest 
rate  adjustment  it  implemented  without 
an  accompanying  payment  change,  or.  If 
the  loan  documeats  provide  for  a 
payment  change  accompanying  each 
interest  rate  adjustment,  at  least  30.  but 
no  more  than  120,  days  before  the 
effective  date  of  aach  scheduled  interest 
rate  adjustment  the  following 
disclosures: 

(1)  The  current  and  prior  interest 
rates. 

(2)  The  index  values  upon  which  the 
current  and  prior  interest  rates  are 
based. 

(3)  The  extent  to  which  the  creditor 
has  foregone  any  increase  in  the  interest 
rate. 

(4)  The  contractual  effects  of  the 
adjustment,  including  the  payment  due 
after  the  adjustment  is  made  and  the 
loan  balance. 

(5)  The  payment,  if  different  from  that 
referred  to  in  partigraph  (cK4).  that 
would  be  required  to  fully  amortize  the 
loan  at  the  new  interest  rate  over  the 
remainder  of  the  loan  term.^ 


♦   'Dttclosurea  must  be  delivered  or  placed  in 
the  mail  not  later  than  three  business  days 
following  receipt  of  a  consumer's  written 
application  when  the  application  reaches  the 
orerfitor  through  all  intermediary  agent  or  broker  « 


***' Information  provided  in  aocoRiaiice  widi 
variable-rate  subsequaat  diadoaure  rqnlatioBS  at 
other  federal  agencies  say  be  substituted  for  the 
disclosures  required  by  paragraph  (c)  of  this 
section.* 


accompaiuec 
notice  will  si 
index  and  in 
and  loan  bal 
•  [Youwii 
during  whidi 
no  payment  i 
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Appendix  H— Close-End  Model  Fonna  and 
Clanes 

(H-4-Variable-Rate  Model  Clauses 
(§226.18tf))] 

>H-4(A)  Variable-Rate  Model  Clauses 
(under  §  226.18(f)(l)J< 

^-4(B)  Variable-Rate  Model  Clauses 
(under  $  228.18(f)(2)) 

Your  loan  contains  a  variable-rate  feature. 
Disclosures  about  the  variable-rate  feature 
have  been  provided  to  you  earlier.^ 

»H-«(C)  Variable-Rate  Model  Clauses 
(under  S  22e.ig(b)) 

This  disclosure  describes  the  features  of 
the  Adjustable  Rate  Mortpige  (ARM) 
program  you  are  considering.  Information  on 
ottier  ARM  programs  is  available  upon 
requests 

How  Your  Interest  Rats  is  Determined 

•  Tour  interest  rati  will  be  based  on  [an 
index  plus  a  margin]  [a  formulal. 

— [The  interest  rate  will  be  the  rate  of 
(identification  of  index]  plus  our  margin. 
Ask  for  our  current  margin.] 

— [The  interest  rate  will  be  the  rate  of 
(identification  of  fonnula];] 

— [The  initial  interest  rate  is  not  based  on  the 
index /formula  used  to  make  later 

adjustments  and  will  be percentage 

points  higher/lower  fbr  (Hme  period).] 
Hofv  Your  Interest  Itate  Can  Change 

•  Your  interest  rate  can  change 
(frequency). 

•  [Your  interest  rate  cannot  increase  or 

decrease  more  than percentage  points  at 

each  adjustment.] 

•  [Your  interest  rate  cannot  increase  or 

decrease  mow  than. percentage  poiots  over 

the  term  of  the  loan.] 

•  [Change  iir  the  index  not  passed  on  as 
changes  in  the  interest  rate  will  be  carried 
over  to  subsequent  interest  rate  adjustment 
dates.) 

•  [THERE  AS£  NO  LIMITS  ON 
INCREASES  TO  YOUR  INTEREST  RATE-l 

How  Your  Payment  Can  Change 

•  Yonr  [principal  and  interest]  payment 
can  change  (freqnency]  baed  on  dtanges  in 
the  interest  rete. 

•  [Your  peygfwntcaniMt- increase  more 
than  (amount  or  percratage):  at  eodl 
adjustmeBL^ 

•  [If  your  payment  is  iaadeqtwlete&Uly 
amortize  your  loaiiin  the  remaiaiag  term  at 
the  new  interest  rate,  unpaid  interest  will  be 
added  to  the  loan  balance.] 

•  [THERBARENOtlMITSON 
INCREASES  TO  YOVJB  MONTHLY 
PAYMENTS  OTHER  THAN  LIMITS  ON 
CHANGCS  IN  BTIEBE&T  RATES.] 

•  [If  any  paymnrt  is  DSt  sufficient  to  carer 
the  interest  due.,  the  diiference  will  be  added 
to  your  kiaa  amount.  Yaiu  Loan,  cannot 
increase  by  more  than %4 

•  You  wiH  be  notified  in  writing  _  days 
before  the  effective  date  of  any  scheduled 
interest  rate  adfustment  that  may  be 
accompanied  by  a  payraeot  adjastment.  This 
notice  will  contain  information  about  your 
index  and  interest  rates,  payment  amount, 
and  loan  balance. 

•  [You  will  be  notified  oner  each,  year 
during  which  interest  rate  adj^iatments.  but 
no  payment  adJMStmenta.  have  been  made  to 


your  loan.  This  notice  will  contain 
information  about  your  index  and  interest 
rates,  payment  amount,  and  loan  balance.] 

Example 

The  example  below  shows  how  your 
payments  would  have  changed  under  this 
ARM  program  based  on  actual  index  changes 
that  occurred  from  1977  to  1991.  This  does  not 
necessarily  indicate  how  your  index  will 
change  in  the  future. 

The  example  is  based  on  the  following 
assumptions: 

Amount $10,000 

Term 

Payment  adjustment....  (frequency) 

Interest  adjustment (frequency) 

[Margin]* 

[Margin]* 

[Caps] (periodic  interest  rate 

cap) 
(lifetime  interest  rate 

cap) 
[No  interest  rate  cap] 
[No  payment  cap] 
[interest  rate 
carryover] 
[Negative 

amoritzation] 
[Interest  Rate 

discounlj  of 

percentage  points 
for  (time  period].] 

Index (identification  of 

index  or  formula) 


(P»- 

GMf) 


(per- 
Gvnt) 


rats 
(par- 
cent) 


Monltt-        R*- 

ty  fnurang 

KMHl  «W* 

(dot-         (dot- 
In)  IM) 


1977 
1978 
1979 
1960 
1S« 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1989 
1990 
1991 


To  sec  wfaatyour  paTmcnte  would  h«ve 
been  during  that  period,  divide  your  nnttgage 
amount  by  $10008;  then  muidply  the  montiily 
payment  by  thai  amount.  (Fee  example,  in 
1991  the  monthly  payment  for  a  mortgage 
amount  of  $60,000  taken  out  in  M77  woaU  be: 


per 


$80,000-^10.000=8,  and  6X$^=1 
month.)^ 

^H-4(D)  Variable-Rate  Model  Clauses 
(Under  5  228.20(c)) 

Yom-  new  interest  rate  wtM  be  _%,  which 
is  based  ett  en  index  value  of %. 

Your  pmriadnwBt  rate  was %,  which 

was  based  cat  an  index  value  of %, 

Yoar  new  Ivan  belasBE  ia  $ . 


^*Tliu  i*  a  nuirgin  we  have  uaed  wcentiy;  yonr 
margin  may  be  diffBrenl.^ 


[The  new  interest  rate  does  not  reflect 

percent£ige  point  change  in  the  index  value 
which  was  not  added  because  of _.] 

[The  new  payment  will  be  $ ] 

[Changes  in  the  index  not  passed  on  in  this 
change  to  the  interest  rate  will  be  carried 
over  to  subsequent  interest  rate  adjustment 
dates.] 

[Your  (new)  (existing)  payment  will  not  be 
sufficient  to  cover  the  interest  due  and  the 
difference  will  be  added  to  the  loan  amount. 
The  payment  amount  that  would  be 
necessary  to  amortize  the  loan  at  the  new 
interest  rate  is  $ ]4 

[The  following  interest  rate  adjustments 
have  been  implemented  this  year  without 

changing  your  payment: .  These  interest 

rates  were  based  on  the  following  index 
values: ]f 

H-14  Variable-Rate  Mortgage  Sample 

♦This  disclosure  describes  the  features  of 
the  Adjustable  Rate  Mortgage  (ARM) 
program  you  are  considering.  Information  on 
other  ARM  programs  is  available  upon 
request. 

How  Your  Interest  Rate  is  Determined 

•  Your  interest  rate  will  be  based  on  an 
index  rate  plus  a  margin. 

— The  interest  rate  will  be  the  rate  of  a  1-year 
Treasury  Bill  adjusted  to  a  constant 
maturity,  plus  our  margin.  Ask  us  for  our 
current  interest  rate  and  margin. 

— You  can  find  information  about  the  index 
rate  in  the  H-15  (519)  series  which  is 
published  weekly  by  the  Federal  Reserve 
Board. 

•  Your  interest  rate  will  equal  the  index 
rate  plus  our  margin  unless  interest  rate 
"caps"  limit  the  amount  of  change  in  the 
interest  rate. 

How  Your  Interest  Rate  Can  Change 

•  Your  interest  rate  can  change  yearly. 

•  Your  interest  rate  cannot  increase  or 
decrease  more  than  2  percentage  points  per 
year. 

•  Your  interest  rate  cannot  increase  or 
decrease  more  than  5  percentage  points  over 
the  term  of  the  \oaji. 

•  Changes  in  the  index  not  passed  on  as 
changes  in  the  interest  rate  will  be  carried 
over  to  subsequent  interest  rate  adjustment 
dates. 

How  Your  Monthly  Payment  Can  Change 

•  Your  monthly  (principal  and  interest) 
payment  can  change  yearly  based  on  changes 
in  the  interest  rate. 

•  THERE  ARE  NO  LIMITS  ON 
INCREASES  TO  TOUR  MONTHLY 

PA  YMENTS  OTHER  THAI*  LIMTS  ON 
CHANCES  IN  INTEREST  RATBS. 

•  For  example,  on  a  SKLOHL  30-year  loan 
with  an  initial,  interest  rate  of  10.73%  (which 
is  the  interest  rate  shown  in  the  interest  rate 
column  below  for  the  year  1986),  the 
maximum  amount  that  the  interest  rate  could 
rise  under  this  program  is  5  percentage 
points,  to  IS.73%,  and  the  monthly  payment 
could  rise  to  a  maximum  of  $131.59. 

•  You  will  be  notified  in  writing  30  days 
before  the  annual  interest  rate  and  payment 
adjustment  may  be  made.  This  notice  wiii 
contain  information  about  your  index  and 
interest  Bates,  payment  amount  and  loan 
balance. 


I 
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Example 

The  example  below  shows  how  your 
payments  would  have  changed  under  this 
ARM  program  based  on  actual  index  changes 
that  occurred  from  1977  to  1986.  This  does  not 
necessarily  indicate  how  your  index  will 
change  in  the  future.  The  example  is  based  on 
the  following  assumptions: 


Amount.- $10,000 

Term 30  years 

Payment  adjustment....  1  year 

Interest  adjustment 1  year 

Margin 3  percent  * 

Caps 2%  annual  interest 

rate 

I 


Index. 


5%  lifetime  interest 

rate 
No  payment  caps 
Interest  rate 

carryover 
1-year  Treasury  Bill 

adjusted  to  a 

constant  maturity. 


Vear  (as  of  January) 


1977 

1978  . 

1979 

1980. 

1981.. 

1982 

1983 

1984 

1985 

1986  . 


► 'This  a  a  margin  we  tiave  used  recertify:  your  margin  may  tw  drtferert 

Tins  interest  rate  reflects  a  2%  annual  interest  rate  cap 
'•'This  interest  rale  reflects  a  5%  IHetime  interest  rale  cap  ■* 


To  see  what  your  payments  would  have 
been  during  that  period,  divide  your  mortgage 
amount  by  $10,000;  then  multiply  the  monthly 
payment  by  that  amount.  (For  example,  in 
1986  the  monthly  payment  for  a  mortgage 
amount  of  $60,000  taken  out  in  1977  would  be- 
$60,000 -f  $10,000 =6.  and  6  x  $94.39 =$566.34 
per  month. )^ 
*         •         *         •         t 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  17, 1988 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  88-26248  Filed  11-21-86;  8:45  am) 

BILUNC  CODE  6210-01-M 


12  CFR  Part  226 


(Reg.  Z;  Docket  No.  R-0545A1 

Proposed  Update  to  Official  Staff 
Commentary 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  official  staff 
interpretation. 


summary:  The  Board  is  publishing  for 
comment  proposed  changes  to  the 
official  staff  commentary  to  Regulation 
Z  (Truth  in  Lending).  The  proposed 
commentary  would  offer  guidance  to 
creditors  in  complying  with  the 
provisions  of  a  proposed  amendment  to 
Regulation  Z  that  is  being  published  for 
comment  in  this  issue  of  the  Federal 
Register.  The  regulatory  amendment 
would  require  creditors  to  provide  more 
information  about  certain  variable-rate 
loans  than  is  currently  required.  The 
proposed  revisions  include  new  material 
as  well  as  numerous  technical  changes 
in  existing  material.  The  text  of  the 
major  additions  proposed  for  the 


commentary  begins  with  comment 
226.18(f)(2)-l.  which  follows  the 
summary  of  proposed  commentary 
revisions. 

DATE:  Comments  must  be  received  on  or 
before  January  20, 1987. 
ADDRESS  Comments  should  be  mailed 
to  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  or 
delivered  to  the  20th  Street  courtyard 
entrance,  20th  Street,  between  C  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC,  between  8:45  a.m.  and 
5:15  p.m.  weekdays.  Comments  should 
include  a  reference  to  Docket  No.  R- 
0545A.  Comments  may  be  inspected  in 
Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FURltlER  INFORMATION  CONTACT: 
Sharon  Bowman,  Staff  Attorney,  or 
Michael  Bylsma,  Senior  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412  or  (202)  452- 
3667,  or  Eamestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMINTARY  INFORMATION: 
(1)  Background 

This  proposed  official  staff 
interpretation  is  being  published  in 
conjunction  with  the  proposed 
amendment  to  Regulation  Z  to  provide 
more  information  to  consumers  about 
variable-rate  mortgage  transactions 
secured  by  a  consumer's  principal 
dwelling.  The  commentary  would  apply 
and  interpret  the  requirements  of  this 
proposed  amendment  to  Regulation  Z.  It 
is  expected  that  these  revisions,  pending 
public  comment  on  the  proposed 


Index 
(percent) 


529 
728 
10.41 
1206 
1408 
14.32 
862 
990 
902 
7.73 


Margin 
(per- 
cent) 


Interett  rate 
(percent) 


829 

10.28 

12.28" 

13.29'" 

13.29*" 

13.29— 

11.62 

12.90 

12.02 

10.73 


Monthly 
payment 
(dollars) 


75.41 

89  59 
104.34 
111.91 
111.91 
111.91 

v9.96 
108.92 
102.86 

94  39 


Remaning 
balance 
(doltars) 


9,921.14 
9.863.27 
9,820.02 
9,779.79 
9.733.88 
9.681  45 
9.602.56 
9,530.07 
9.436.19 
9.309.94 


amendments  to  the  regulation  and  the 
commentary,  will  be  adopted  in  final 
form  in  April  1987,  with  optional 
compliance  until  the  date  for  mandatory 
compliance  of  October  1. 1987. 

(2)  Proposed  Revisions 

The  following  is  a  brief  description  of 
the  proposed  revisions  to  the 
commentary: 

Subpart  C— Closed-End  Credit 

Section  226.17— General  Disclosure 
Requirements 

17(a)  Form  of  Disclosures 

Paragraph  17(a)(1).  The  information 
contained  in  the  fifth  bullet  under 
comment  17(a)(l}-5.  which  discusses 
disclosure  of  a  variable-rate  feature  on 
other  documents,  would  be  deleted, 
since  similar  information  would  be 
required  under  new  paragraph  (f)(2)  of 
§  226.18.  In  addition,  the  ninth  bullet 
under  comment  17(a)(l}-5  (discussing 
negative  amortization)  would  be  revised 
to  change  the  reference  from 
§  226.18(f)(3)  to  new  §  226.18(f)(l)(iii). 

17(b)  Time  of  Disclosures 

Comment  17(b)-l  would  be  expanded 
to  cover  the  timing  requirements  for 
variable-rate  mortgage  transactions 
secured  by  the  consumer's  principal 
dwelling.  This  expansion  points  out  the 
new  early  timing  requirement  contained 
in  proposed  §  226.19(b)  for  these 
variable-rate  mortgages. 

17(c)  Basis  of  Disclosures  and  Use  of 

Estimates 

Paragraph  17(c)(1).  The  first  bulleted 
paragraph  in  comment  17(c)(l)-2 
(discussing  preferential  employee  rates) 
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Remaming 
balance 
(doNara) 


9.921.14 
9.863.27 
9,820.02 
9,779.79 
9.733.88 
9,681  45 
9.602  56 
9,530.07 
9,436.19 
9,309.94 


woold  be  revised  to  change  ^e 
reference  from  §  226.18(f)  to  9  22B.19fb). 
This  change  wcmld  clarify  that  certain 
prefccred-rate  employee  loans  are 
variable-rate  traasactiens  subfect  to  the 
new  disclosure  requirements  of 
proposed  §  226.190b).  In  addition, 
comment  17(c)(l)^  would  be  revised  to 
incorporate  material  on  discounted 
variable-rate  transactions  currently 
comprising  comment  18(f}-».  Similarly, 
the  material  currently  in  comment  18(f)- 
6  would  be  incorporated  in  cimuBent 
17{cJHl}-lQ  as  examples  of  other 
variable-rate  transactions.  The 
reference  in  the  second  bottet  under 
comment  lS(f)-6  to  mcladBig  the 
conditions  for  imposition  of  Ae  shared- 
appceciadcm,  £eaitnce  would  be  deleted, 
as  would  the  re£eience  to  tike 
hypothetical  example  in  the  third  bullet 
under  this  comment.  In  addition,  the 
discussion  on  graduated-payment 
mortgages  and  step-rate  transactions 
without  a  variable-rate  feature  would  be 
deleted.  The  material  currently  in 
comment  18{f)-7  would  be  incorporated 
in  new  comment  17tc)fl)-ll.  although 
the  language  requiring  dHsclosure  of  Ae 
fact  that  payments  may  increase,  as 
well  as  the  drcurastances  of  and  any 
limits  OB  such  an  increase,  would  be 
deleted.  This  material  previously  in 
comments  18(0-6  through  ia(f)~8  would 
be  included  in  the  comraentsuy  to 
§  22&17  since  it  illuatraiies  the 
disclosures  generally  required  uader 
Truth  in  Lending  for  tiiese  taraasaetiooft. 
As  a  result  of  these  additions,  existing 
cominent»17(c)(l)-9  (on  Morris  Plans) 
and  17(c)(l)~10  (coBceming  the  number 
of  transactions)  would  be  redesignated 
as  17(c)(l)r-12  and  17(c){l}-13, 
respectively. 

17(f)  Early  Disclosures 

As  a  result  of  the  proposed  revisions 
to  S  226.19  of  the  regulalion,  the 
reference  in  comraeal  17(f)--3  to 
§  226.19(b)  would  be  revised  to 
reference  S  22S.ig(a)(2). 

Section  229.18— Content  of  Disclosures 

18(f)  Varialde  Rate 

Comment  18(F)-t  would  be  expanded 
to  clarify  liut  variabk-rate  loans 
secured  by  ike  coasamcr'»  imodpal 
dwcffiag  are  subject  to  the  special  early 
disclosure  requirements  of  proposed 
§  226.19(b). 

CommHrts  ls8(if)^  thmngh  M(f>-8 
would  be  deleted.  The  material  currently 
in  comments  ISf^^  <iira<i|k  lS(f)-l 
wouU  be  nwred  to  paragraph  17tc)(l)  to 
illuslrate  the  diacBasures  ^snesally 
required  ooder  Truth  in  ijmHwg  7be 
materiof  auxcBtiy  is  conaicnt  ia(f)-6 
would  be  moved  ID  iKW  1 22t.l9(H 


which  contains  the  new  disclosure 
requirements.  Similarly,  the  material 
currently  in  comment  18(f)^  would  be 
moved  to  new  comment  §  228.19fb)-4  to 
clarify  that  these  transactions  are 
subject  to  this  section's  general 
disclosure  requirements,  with  certain 
enumerated  exceptions.  The  information 
currently  in  comment  18(f)-8  relating  to 
the  basis  for  disclosures  would  not  be 
transferred  to  new  comment  19(b)-4. 

The  current  headings  referring  to 
paragraphs  18(f)  (1)  through  (4)  would  be 
changed  to  reference  paragraphs  18(f)(1) 
(i)  through  (iv)  to  reflect  ttw  fact  that 
current  %  226.18(f)  of  the  regulation 
would  become  S  226.18(f)(1). 

Comment  18(f)(2)-l  woold  be  ailded  to 
clarify  that  where  a  variable-rate 
transaction  is  secured  by  the  consomer's 
principal  dwelling,  later  Truth  in 
Lending  disclosures  must  state  that  the 
vari£djle-rate  feature  exists,  as  well  as 
refer  to  die  variable-rate  disclosures 
that  should  have  been  provided  to 
consumers  earlier  pis-suant  to  proposed 
§  226.19(b). 

Section  226.19— Certain  Residential 
Mortgage  Tranaactions 

The  tide  of  this  section  of  the 
commentary  would  be  changed  to  read 
"Certain  Residential  and  Variable-Rate 
Mortgage  Transactions"  to  parallel  the 
proposed  change  to  S  226.19  of  the 
regulation.  That  section  now 
incorporates  tlie  new  disclosure 
pirovisioiis  for  variable-rate  mortgages 
secured  by  the  consumer's  principal 
dwelling. 

19(a]  Time  of  Disclosure 

Since  paragr^>h  19(b)  would  be 
revised  to  encompass  the  new  material 
concemiiig  variable-rate  mortgage 
transactions  secured  by  Hie  crasumer's 
[xincipal  dwelling,  the  current  heading 
refienhig  to  19(a)  would  be  redesignated 
as  19(:a)(l).  Existing  comments  19(a)-l 
through  I9(a)-5  would  become 
coramente  19(a)(l)-l  throu^  19(a)(l)-6. 

19(b)  Redisclosure  Required 

As  a  reso£t  of  die  change  to  paragraph 
19(b)  to  incavporate  new  material,  &e 
current  headk^  referring  to  19(bj  would 
be  redesignated  as  li9(a)(^.  Existing 
comments  19(b)-l  through  19(l7)-4  would 
become  comments  19(a)(2)-l  through 
19(aH2M. 

Comment  19(b)-l  would  be  added  to 
clarify  tfast  the  proposed  new 
mpaawmemlm  of  J  22S.19(b)  would  apply 
to  all  transactions  in  which  the  annuel 
percentage  nrte  may  increase  after 
eunsuuuuation  and  where  the 
transactioB  is  secured  by  the  consumer's 
prineifwl  dwelUng. 


Comment  19(b)-2  would  be  added  to 
explain  the  timing  for  disclosures 
pursuant  to  proposed  5  226.19(b).  ft 
clarifies  that  creditors  must  generally 
give  the  disclosures  required  under  this 
section  when  an  application  form  is 
provided  or  before  a  non-refundable  fee 
is  paid,  whichever  is  earlier.  The 
comment  also  offers  guidance  on 
situations  where  the  creditor  receives 
applications  through  an  intermediary 
agent  or  broker.  It  explains  that,  in  such 
cases,  the  creditor  may  deliver  the 
required  disclosures  or  mail  them  no 
later  than  three  business  days  after  the 
creditor  receives  the  written  application. 

Comment  19(b)-3,  which  was 
previously  included  in  the  general 
variable-rate  discussion  under 
S  226.18(f)  as  comment  18(f)-5,  would  be 
added  to  this  section  of  the  commentary 
to  clarify  that  creditors  may  substitute 
information  provided  in  accordance 
with  the  variable-rate  regulations  of 
other  federal  agencies  for  the  disclosure 
requffemepts  of  S  228.19(b).  The 
references  to  footnote  43  and  5  226.18(f) 
would  be  changed  to  reference  footnote 
45a  and  {  226.19(b),  respectively. 

Comment  19(b)-4,  which  incorporates 
material  previously  included  in 
comment  18(0-6,  would  be  added  to  this 
section  of  the  commentary  to  clarify  that 
such  transactions  are  subject  to  the 
general  disclosure  requirements  of 
5  226.19(b),  with  certain  enumerated 
exceptions.  The  last  sentence  in  the  first 
bullet  under  comment  18(f)-6  referring  to 
the  disclosures  that  must  be  given  for 
renegotiable  rate  mortgages  would  be 
deleted,  as  would  the  third  and  fourth 
sentences  in  the  second  bullet  under  this 
comment  dealing  with  disclosures  for 
shared-equify  mortgages.  In  the 
discussion  on  preferred-rate  employee 
loans  contained  in  rfie  third  bullet  under 
comment  18{f)-6.  the  language  would  be 
revised  to  take  into  account  transactions 
where  the  initial  underiying  rate  is  fixed, 
and  the  reference  to  the  hypothetical 
example  in  the  last  sentence  would  be 
deleted. 

Paragraph  19fb){l).  Comment 
19(b)(l)-l  would  be  added  to  make  clear 
that  a  creditor  must  provide  either  the 
Consumer  Handbook  on  Adjustable 
Rate  Mortgages  or  a  suitable  substitute 
to  consumers  at  an  early  stage  of  the 
appUcation  process.  It  explains  that  the 
substitute  should  at  least  be  comparable 
to  the  Consumer  Handbook  in  substance 
and  comprefaensivenesfl,  bat  may  offer 
more  detailed  iniionnetion  about  ARMs 
than  t^e  Conaamer  Handbook. 

Paragraph  19fbJf2J.  Comment 
19(b)(2)-l  would  be  added  to  explain 
that  a  creditor  must  provide  disclosures 
for  each  of  the  creditor's  variabfe-rate 
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programs  in  which  the  consumer 
expresses  an  interest,  as  well  as  any 
additional  disclosures  requested  after 
initial  disclosures  have  been  made 
under  this  section.  Comment  19(b)(2)-2 
would  be  added  to  clarify  that  the 
disclosures  required  under  proposed 
§  226.19(b)(2)  need  only  be  made  as 
applicable,  and  comment  19(b)(2)-3 
would  explain  the  circumstances  under 
which  a  creditor  must  give  revised 
disclosures  under  this  section. 

Comments  to  proposed  §  226.19(b)(2) 
(i)  through  (xiv)  have  been  added  to 
describe  the  requirements  imposed  by 
these  paragraphs  concerning  disclosure 
of  detailed,  specific  information  about 
all  major  aspects  of  a  variable-rate 
transaction  secured  by  a  consumer's 
principal  dwelling.  In  general,  under 
proposed  §  226.19(b)(2).  creditors  would 
be  required  to  identify  the  index  to 
which  interest  rate  changes  are  tied,  or 
provide  a  brief  description  of  the 
formula  used  in  calculating  changes  if 
no  index  is  used,  as  well  as  disclose  a 
source  of  information  about  the  index. 
Proposed  §  226.19(b)(2)  would  also 
require  an  explanation  of  how  a 
consumer's  interest  rate  and  payment 
will  be  determined  and  a  statement 
telling  consumers  to  ask  for  the  current 
margin  value  and  interest  rate.  Creditors 
would  also  need  to  provide  consumers 
with  information  about  a  discount 
feature  when  the  initial  rate  is 
discounted,  and  disclose  the  frequency 
of  rate  and  payment  adjustments,  as 
well  as  the  existence  of  rate  and 
payment  caps.  If  no  payment  or  rate 
caps  exist,  the  disclosure  would  indicate 
conspicuously  that  there  are  no  limits  on 
potential  increases  in  payments  or  rates. 
If  the  presence  of  rate  or  payment  caps 
would  result  in  interest  rate  carryover  or 
negative  amortization,  the  disclosure 
statement  would  need  to  contain  a 
reference  to  those  features.  A  creditor 
would  also  have  to  disclose  if  a  loan 
program  contains  a  demand  feature,  and 
state  what  information  will  be  contained 
in  an  adjustment  notice  and  when  such 
notice  will  be  provided.  Creditors  would 
also  be  required  to  provide  consumers 
with  a  statement  that  disclosure  forms 
are  available  for  other  variable-rate 
loan  programs. 

In  addition  to  these  disclosures, 
§  226.19(b)(2)  would  require  creditors  to 
provide  a  fifteen-year  historical  example 
of  how  changes  in  the  index  or  formula 
values  used  to  compute  interest  rates 
would  have  affected  the  interest  rates 
and  payments  on  a  $10,000  loan  made  at 
the  beginning  of  that  period.  The 
creditor  would  also  need  to  disclose  the 
maximum  interest  rate  and  payment  that 
could  result  under  the  loan  program  for 


a  $10,000  loan.  Section  226.19(b)(2) 
would  also  require  a  creditor  to  explain 
how  a  consumer  can  calculate  his  or  her 
payments  for  a  loan  amount  other  than 
$10,000. 

The  comments  to  paragraphs  19(b)(2) 
(i)  through  (xiv)  would  clarify  these 
proposed  disclosure  requirements  and 
illustrate  how  a  creditor  may  comply 
with  these  provisions. 

Section  226.20— Subsequent  Disclosure 
Requirements 

20(b)  Assumptions 

Comment  20(b)-6  would  be  amended 
to  clarify  that  assumptions  of  variable- 
rate  transactions  secured  by  the 
consumer's  principal  dwelling  are  not 
subject  to  the  disclosure  provisions  of 
proposed  §§  226.18(f)(2)(ii)  or  226.19(b). 

20(c)  Variable-Rate  Adjustments 

Comment  20(c)-l  would  be  added  to 
explain  what  suissequent  disclosures  are 
required  in  cases  where  a  rate 
adjustment  is  scheduled  in  a  variable- 
rate  transaction  subject  to  proposed 
§  226.19(b),  Comment  20(c)-2  would 
clarify  that  shared-equity  loans  and 
preferred-rate  employee  loans  with  an 
underiying  fixed  rate  would  be  exempt 
from  the  proposed  subsequent 
disclosure  requirements  of  §  226.20. 

Appendix  H— Closed-End  Model  Forms 
and  Clauses 

Appendix  H  has  been  revised  to 
illustrate  the  new  disclosures  that  would 
be  required  under  the  proposed 
regulatory  amendments.  Model  H-4 
would  contain  model  forms  H-4(A),  H- 
4(B),  H-4(C).  and  H-l(D),  with 
commentary  provided  for  each  form. 
Model  H-4(A)  contains  the  material 
currently  in  Model  H^,  while  Model  H- 
4(B)  would  be  added  to  illustrate  the 
variable-rate  disclosures  required  under 
proposed  §  226.18(f)(2).  Similarly.  Model 
H-4(C)  would  be  added  to  illustrate  the 
early  disclosures  required  under 
proposed  §  226.19(b),  while  Model  H- 
4(D)  would  be  added  to  explain  the 
requirements  of  the  adjustment  notice 
provided  for  in  proposed  §  226,20(c). 
These  additions  would  be  numbered  as 
paragraphs  four  through  seven  in 
Appendix  H.  Existing  paragraphs  five 
through  eight,  which  incorporate 
commentary  on  Models  H-5  through  H- 
9,  would  be  renumbered  as  paragraphs 
eight  through  eleven. 

The  commentary  to  current  Sample 
H-14  would  be  replaced  by  commentary 
for  the  new  Sample  H-14.  It  explains 
how  a  creditor  may  adapt  the  model 
clauses  in  Model  H-4(C)  to  the  creditor's 
own  particular  variable-rate  program. 
As  a  result  of  the  addition  of  Models  H- 


4(B)  through  H-4(D),  current  paragraphs 
nine  through  twenty  in  Appendix  H. 
which  incorporate  commentary  on  the 
sample  forms,  would  be  renumbered  as 
paragraphs  twelve  through  twenty-three. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks.  Banking. 
Consumer  protection.  Credit.  Federal 
Reserve  System.  Finance,  Penalties. 
Truth  in  lending. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions.  New 
language  is  shown  inside  arrows,  while 
language  that  would  be  removed  is  set 
off  with  brackets.  Pursuant  to  authority 
granted  in  section  105  of  the  Truth  in 
Lending  Act  (15  U.S.C.  1604  as 
amended),  the  Board  proposes  to  amend 
the  official  staff  commentary  to 
Regulation  Z  (12  CFR  Part  226  Supp.  I) 
as  follows: 

PART  226— [AMENDED] 

(1)  The  authority  citation  for  Part  226 
continues  to  read: 

Authority:  Sea  105.  Truth  in  Lending  Act, 
as  amended  by  sec,  605.  Pub.  L.  96-221,  94 
Stat.  170  (15  U.SjC.  1604  et  seq.]. 

(2)  Text  of  proposed  revisions.  The 
proposed  revisions  to  the  commentary 
(Supplement  I  to  12  CFR  Part  226) 
include  removing  the  information 
contained  in  the  fifth  bullet  under 
comment  17(a)(l)-5  and  changing  the 
reference  in  the  ninth  bullet  imder  this 
comment  fi-om  §  226.18(f)(3)  to 

§  226.18(f)(l)(iii);  revising  comment 
17{b)-l,  changing  the  reference  in  the 
first  bullet  under  comment  17(c)(l}-2 
from  §  226.18(f|  to  §  226.19(b); 
redesignating  existing  conmients 
17(c)(l)-9  and  17(c)(l)-10  as  comments 
17(c)(l)-12  and  17(c)(l)-13,  respectively 
and  adding  new  comments  17(c)(l)-9 
through  17(c)(l)-ll:  changing  the 
reference  in  comment  17(f}-3  from 
§  226.19(b)  to  §  228.19(a)(2):  revising 
comment  18(f)-l;  removing  comments 
18(f)-5  through  18(f)-8;  redesignating 
comments  18(f){l)-l,  I8(f)(2}-1. 18(f)(3}- 
1,  I8(f)(4}-1  and  18(f)(4)-2  as  comments 
18(f)(l)(i)-l,  18Cf)(l)(ii)-l,  I8(f)(l)(iii}-1. 
18(f)(l)(iv)-l.  and  18(f)(l)(iv}-2. 
respectively;  adding  new  comment 
18(f)(2)-l;  revising  the  title  to  the 
commentary  on  §  226.19;  redesignating 
paragraphs  19(a)  and  19(b)  as 
paragraphs  19(a)(1)  and  19(a)(2), 
respectively;  redesignating  comments 
19(a)-l  through  19(a)-5  as  comments 
19(a)(l)-l  through  19(a)(l)-5  and 
comments  19(b)-l  through  19(b}-4  as 
19(a)(2)-l  throiigh  19(a)(2}-4;  adding 
new  comments  19(b).  (b)(1).  (2)  and 
(2)(i)-(xiv);  revising  comment  20(b}-6 
introductory  text  and  the  concluding 
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paragraph  and  adding  comments  20(c)-l 
and  20(c)-2;  amending  the  commentary 
to  Appendix  H  by  redesignating  H-5 
through  H-20  as  H-8  through  H-23. 
adding  new  comments  H-5  through  H-7, 
and  revising  newly  redesignated  H-18, 
to  read  as  follows: 

SuppiemeDt  I — Proposed  Official  Staff 
InterpralatioD 

***** 

Section  226. 1 7 — Genera]  Disclosure 
Requirements. 

***** 

17(b)  Time  of  disclosures. 

1.  Consummation.  As  a  general  rule, 
disclosures  must  tte  made  before 
"consummation"  of  the  transaction.  The 
disclosures  need  not  be  given  by  any 
particular  time  before  consununation,  except 
in  certain  mortgage  transactions  |and 
variable-rate  mortgage  transactions  secured 
by  the  consumer's  principal  dwelling^  under 
§  226.19.  (See  the  commentary  to 
§  226.2(a)(13)  regarding  the  definition  of 
consummation.) 


J  7(c)  Basis  of  Disclosures  and  Use  of 
Estimates. 

Paragraph  17(c)(J) 

***** 

^9.  Discounted  variable-rate  transactions. 
In  some  variable-rate  transactions,  creditors 
may  set  an  initial  interest  rate  that  is  not 
determined  by  the  index  or  formula  used  to 
make  later  interest  rate  adjustments. 
Typically,  this  initial  rate  charged  to 
consumers  is  lower  than  the  rate  would  be  if 
it  were  calculated  using  the  index  or  formula. 
However,  in  some  cases  the  initial  rale  may 
be  higher.  In  a  discounted  transaction,  for 
example,  a  creditor  may  calculate  interest 
rates  according  to  a  formula  using  the  six- 
month  Treasury  bill  rate  plus  a  2  percent 
margin.  If  the  Treasury  bill  rate  at 
consummation  is  10  percent,  the  creditor  may 
forgo  the  2  percent  spread  and  charge  only  10 
percent  for  a  limited  time,  instead  of  setting 
an  initial  rate  of  12  percent. 

•  When  creditors  use  an  initial  interest 
rate  that  is  not  calculated  using  the  index  or 
formula  for  later  rate  adjustments,  the 
disclosures  should  reflect  a  composite  annual 
percentage  rate  based  on  the  initial  rate  for 
as  long  as  it  is  charged  and,  for  the  remainder 
of  the  term,  the  rate  that  would  have  been 
applied  using  the  index  or  formula  at  the  time 
of  consummation.  The  rate  at  consummation 
need  not  be  used  if  a  contract  provides  for  a 
delay  in  the  implementation  of  changes  in  an 
index  value.  For  example,  if  the  contract 
specifies  that  rate  changes  are  based  on  the 
index  value  in  effect  45  days  before  the 
change  date,  creditors  may  use  the  index 
value  in  effect  not  more  than  45  days  before 
consummation  in  calculating  a  composite 
annual  percentage  rate. 

•  The  effect  of  the  multiple  rates  must  also 
be  reflected  in  the  calculation  and  disclosure 
of  the  finance  charge,  total  of  payments,  and 
payment  schedule. 

•  If  a  loan  contains  a  rate  or  payment  cap 
that  would  prevent  the  initial  rate  or 


payment,  at  the  time  of  the  first  adjustment, 
from  changing  to  the  rate  determined  by  the 
index  or  formula  at  consummation,  the  effect 
of  that  rate  or  payment  cap  should  be 
reflected  in  the  disclosures. 

•  Because  these  transactions  involve 
irregular  payment  amounts,  an  annual 
percentage  rate  tolerance  of  V*  of  1  percent 
applies,  in  accordance  with  §  226.22(a)(3]  of 
the  regulation. 

•  Examples  of  discounted  variable-rate 
transactions  include — 

—A  30-year  loan  for  $100,000  with  no 
prepaid  finance  charges  and  rates  determined 
by  the  Treasury  bill  rate  plus  2  percent.  Rate 
and  payment  adjustments  are  made  annually. 
Although  the  Treasury  bill  rate  at  the  time  of 
consummation  is  10  percent,  the  creditor  sets 
the  interest  rate  for  one  year  at  9  percent, 
instead  of  12  percent  according  to  the 
formula.  The  disclosures  should  reflect  a 
composite  annual  percentage  rate  of  11.63 
percent  based  on  9  percent  for  one  year  and 
12  percent  for  29  years.  Reflecting  those  two 
rate  levels,  the  payment  schedule  should 
show  12  payments  of  $804.62  and  348 
payments  of  $1,025.31.  The  finance  charge 
should  be  $266,463.32  and  the  total  of 
payments  $366,463.32. 

— Same  loan  as  above,  except  with  a  2 
percent  rate  cap  on  periodic  adjustments.  The 
disclosures  should  reflect  a  composite  annual 
percentage  rate  of  11.53  percent  based  on  9 
percent  for  the  first  year,  11  percent  for  the 
second  year,  and  12  percent  for  the  remaining 
28  years.  Reflecting  ^ose  three  rate  levels, 
the  payment  schedule  should  show  12 
payments  of  $804.62. 12  payments  of  $950.09. 
and  336  payments  of  $1,024.34.  The  finance 
charge  should  be  $265,234.76.  and  the  total  of 
payments  $365,234.76. 

— Same  loan  as  above,  except  with  a  7Vi 
percent  cap  on  payment  adjustments.  The 
disclosures  should  reflect  a  composite  annual 
percentage  rate  of  11.64  percent,  based  on  9 
percent  for  one  year  and  12  percent  for  29 
years.  Because  of  the  payment  cap.  five 
levels  of  payment  should  be  reflected.  The 
payment  schedule  should  show  12  payments 
of  $804.62. 12  payments  of  $864.97. 12 
payments  of  $929.86. 12  payments  of  $999.60. 
and  312  payments  of  $1,070.03.  The  finance 
charge  should  be  $277,037.96.  and  the  total  of 
payments  $377,037.96. 
This  paragraph  does  not  apply  to  variable- 
rate  loans  in  which  the  initial  interest  rate  is 
set  according  to  the  index  or  formula  used  for 
later  adjustments  but  is  not  set  at  the  value  of 
the  index  or  formula  at  consummation.  For 
example,  if  a  creditor  commits  to  an  initial 
rate  based  on  the  formula  on  a  date  prior  to 
consummation,  but  the  index  has  moved 
during  the  period  tietween  that  time  and 
consummation,  a  creditor  should  base  its 
disclosures  on  the  initial  rate. 

10.  Other  variable-rate  transactions. 
Examples  of  variable-rate  transactions 
include: 

•  Renegotiable  rate  mortgage  instruments 
that  involve  a  series  of  short-term  loans 
secured  by  a  long-term  obligation,  where  the 
lender  is  obligated  to  renew  the  short-term 
loans  at  the  consumer's  option.  At  the  time  of 
renewal,  the  lender  has  the  option  of 
increasing  the  interest  rate.  Disclosures  must 
be  given  for  the  longer  term  of  the  obligation. 


with  all  disclosures  calculated  on  the  basis  of 
the  rate  in  effect  at  the  time  of  consummation 
of  the  transaction. 

•  "Shared-equity"  or  "shared- 
appreciation"  mortgages  that  have  a  fixed 
rate  of  interest  and  an  appreciation  share 
based  on  the  consumer's  equity  in  the 
mortgaged  property.  The  appreciation  share 
is  payable  in  a  lump  sum  at  a  specified  time. 
Disclosures  must  be  based  on  the  fixed 
interest  rate.  If  the  transaction  is  not  secured 
by  the  consumer's  principal  dwelling,  the 
creditor  should  refer  to  comment  lB(f)-l. 
Disclosures  under  S  226.18(f)  would  include, 
for  example,  the  time  at  which  the  shared 
appreciation  would  be  collected  and  the 
limitation  on  the  creditor's  share.  If  the 
transaction  is  secured  by  the  consumer's 
principal  dwelling  the  creditor  should  refer  to 
S  226.19(b].  (As  discussed  in  {  226.2,  other 
types  of  shared-equity  arrangements  are  not 
considered  "credit"  and  are  not  subject  to 
Regulation  Z.) 

•  Preferred-rate  employee  loans  where  the 
terms  of  the  legal  obligahon  provide  that  the 
rate  will  increase  only  if  the  employee  leaves 
the  employ  of  the  creditor  and  the  note 
reflects  the  preferred  rate.  The  disclosures 
are  to  be  based  on  that  rate. 

11.  Growth-equity  mortgages.  Also  referred 
to  as  payment-escalated  mortgages,  these 
mortgage  plans  involve  scheduled  payment 
increases  to  prematurely  amortize  the  loan. 
The  initial  payment  amount  is  determined  as 
for  a  long-term  loan  with  a  fixed  interest  rate. 
Payment  increases  are  scheduled 
periodically,  based  on  changes  in  an  index. 
The  larger  payments  result  in  accelerated 
amortization  of  the  loan.  In  disclosing  these 
mortgage  plans,  creditors  may  either: 

•  Estimate  the  amount  of  payment 
increases,  based  on  the  best  information 
reasonably  available:  or 

•  Disclose  by  analogy  to  the  variable-rate 
disclosures.  (This  discussion  does  not  apply 
to  growth-equity  mortgages  in  which  the 
amount  of  payment  increases  can  be 
accurately  determined  at  the  time  of 
disclosure.  For  these  mortgages,  as  for 
graduated-payment  mortgages,  disclosures 
should  reflect  the  scheduled  increases  in 
payments.)^ 

*         •         *         •         • 

Section  226.18 — Content  of  Disclosures 


18(fl  Variable  Rate 

1.  Coverage.  The  requirements  of  S  226.18(f) 
apply  to  all  transactions  in  which  the  terms 
of  the  legal  obligation  allow  the  creditor  to 
increase  the  rate  originally  disclosed  to  the 
consumer.  It  includes  not  only  increases  in 
the  interest  rate  but  also  increases  in  other 
components,  such  as  the  rate  of  required 
credit  life  insurance.  The  provisions, 
however,  do  not  apply  to  Increases  resulting 
from  delinquency  (including  late  payment), 
default,  assumption,  acceleration  or  transfer 
of  the  collateral.  ^Moreover,  loans  in  which 
the  annual  percentage  rate  may  increase  after 
consummation  and  where  the  transaction  is 
secured  by  the  consumer's  principal  dwelling 
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are  subject  to  the  special  early  disclosure 
requirements  of  {  226.19(b].| 

*  •         •         »         ♦ 

18(0(2) 

♦1.  Disclosure  required.  In  a  variable-rate 
transaction  that  is  secured  by  the  consumer's 
principal  dwelling,  the  creditor  must  give 
special  early  disclosures  under  S  226.19(b)  in 
addition  to  the  later  Truth  in  Lending 
disclosures  required  under  $  226.18(f)(2).  The 
creditor,  in  making  disclosures  under 
S  226.18(f)(2),  must  state  that  the  variable- 
rate  feature  exists  and  that  variable-rate 
disclosures  have  been  provided  earlier.^ 

*  *         *        •         » 

Section  226.19— Certain  Residential  ^nd 
Variable-Rate^  Mortgage  Transactions. 

*  •         •         •         « 

19(b)  %Variable-Rate  Mortgage 
Transactions 

1.  Coverage.  The  requirements  of 
8  226.19(b)  apply  to  all  transactions  in  which 
the  annual  percentage  rate  may  increase  after 
consummation  and  where  the  transaction  is 
secured  by  the  consumer's  principal  dwelling. 
It  includes  not  only  purchase-money 
mortgages,  where  the  consumer  obtains  a 
mortgage  loan  to  purchase  a  home,  but  also 
other  closed-end  transactions  in  which  the 
consumer  uses  the  home  as  security  for  a 
loan.  All  other  variable-rate  transactions 
which  are  not  secured  by  the  consumer's 
pnncipal  dwelling  are  subject  to  the 
disclosure  requirements  of  8  228.18(f)(1). 

2.  Timing.  A  creditor  must  generally  give 
the  disclosures  required  under  this  section  at 
the  time  an  application  form  is  provided  or 
before  the  consumer  pays  a  non-refundable 
fee,  whichever  is  eariier.  In  cases  where  a 
creditor  receives  a  written  apphcation 
through  an  intermediary  agent  or  broker 
however,  footnote  45b  provides  that  the 
creditor  shall  deliver  the  disclosures  or  place 
them  m  the  mail  not  later  than  three  business 
days  after  the  creditor  receives  the 
consumer's  written  application. 

3.  Other  variable-rate  regulations. 
Transactions  in  which  the  creditor  is  required 
to  comply  with  and  has  complied  with 
vanable-rate  regulations  of  other  federal 
agencies  are  exempt  from  the  requirements  of 
S  228.19(b),  by  virtue  of  footnote  45a.  Those 
vanable-rate  regulations  include  the 
adjustable  mortgage  loan  instrument 
regulation  issued  by  the  Federal  Home  Loan 
Bank  Board  (12  CFR  545.33),  and  the 
adjustable-rale  mortgage  regulation  issued  by 
the  Comptroller  of  the  Currency  (12  CFR  29) 
and  the  adjustable-rate  mortgage  regulation^ 
issued  by  the  Department  of  Housing  and 
Urban  Development  (24  CFR  203  and  24  CFR 
234).  The  exception  in  footnote  45a  is  also 
available  to  creditors  that  are  required  by 
•fate  law  to  comply  with  the  federal 
variablerafe  regulations  noted  above  and  to 
creditors  that  are  authorised  by  title  VIII  of 
the  Depository  Institutions  Act  of  1982  (12 
U.S.C.  3801  et  seq.)  to  make  loans  in 
accordance  with  those  regulations.  Creditors 
using  this  exception  should  comply  with  the 
timing  requiremenU  of  those  regulations 
rather  than  the  timing  requirements  of 
Regulation  Z  in  making  the  variable-rate 
disclosures. 


4.  Examples  of  variable-rate  transactions. 
The  following  transactions,  if  secured  by  the 
consumer's  principal  dwelling,  constitute 
vanable-rtte  ti-ansactions  subject  to  the 
disclosure  requirements  of  S  226.19(b)  unless 
specifically  exempted.  (If  these  variable-rate 
ti-ansactioBS  are  not  secured  by  the 
consumer'!  principal  dwelling,  disclosures 
pursuant  to  S  228.18(f)(1)  must  be  provided.) 

•  Renegotiable  rate  mortgage  instruments 
that  involve  a  series  of  short-term  loans 
secured  by  a  long-term  obligation,  where  the 
lender  is  obligated  to  renew  the  short-term 
loans  at  th*  consumer's  option.  At  the  time  of 
renewal,  the  lender  has  the  option  of 
increasing  the  interest  rate. 

•  "Shared-equity"  or  "shared- 
appreciation"  mortgages  that  have  a  fixed 
rate  of  interest  and  an  appreciation  share 
based  on  the  consumer's  equity  in  the 
mortgaged  property.  The  appreciation  share 
is  payable  in  a  lump  sum  at  a  specified  time 
Sections  2aB.19(b)(2)  (iv),  (v).  (ix).  (x).  (xi)  and 
(xiii)  do  not  apply  to  shared-equity 
mortgages,  however.  (As  discussed  in  S  226.2. 
other  types  of  sharedequity  arrangemenU  are 
not  considered  "credit"  and  are  not  subject  to 
Regulation  Z.) 

•  Preferred-rate  employee  loans  where  the 
terms  of  the  legal  obligation  provide  that  the 
initial  underlying  rate  is  fixed,  but  will 
increase  if  the  employee  leaves  the  employ  of 
the  creditor,  and  the  note  reflects  the 
preferred  rale.  The  disclosures  are  to  be 
based  on  that  rate.  Where  the  underiying 
fixed-rate  loan  has  such  a  variable-rate 
feature,  the  disclosures  under  §S  226.19(b)(2) 
(ix),  (x),  (xiil)  and  (xiv)  are  inapphcable. 
(Graduated-payraent  mortgages  and  step-rate 
h-ansactioni  without  a  variable-rate  feature 
are  not  considered  variable-rate 
transactions.) 

Paragraph  i9(bj(l) 

1.  Substitutes.  Creditora  who  wish  to  use 
ARM  information  publications  other  than  the 
Consumer  Handbook  on  Adjustable  Rate 
Mortgages  must  make  a  good  faith 
determination  that  their  brochures  are 
suitable  substitutes  to  the  Consumer 
Handbook.  A  substihite  is  suitable  if  it  is,  at  a 
minimum,  comparable  to  the  Consumer 
Handbook  in  substance  and 
comprehensiveness.  Creditore  are  permitted 
to  provide  more  detailed  information  about 
ARMs  than  ie  contained  in  the  Consumer 
Handbook. 

Paragraph  19(b)(2) 

1.  Disclosure  for  each  variable-rate 
program.  In  variable-rate  transactions  subject 
to  S  228.19(b)  requirements,  a  creditor  must 
provide  discbsures  that  fully  describe  each 
of  the  creditor's  variable-rate  loan  programs 
in  which  the  consumer  expresses  an  interest 
at  the  time  aa  application  form  is  provided  or 
before  the  consumer  pays  a  non-refundable 
fee,  whichever  is  earlier.  Moreover,  if  a 
consumer  requests  disclosures  for  other  ARM 
programs,  a  creditor  must  provide  disclosures 
for  as  many  other  of  the  creditor's  ARM 
programs  as  the  consumer  requests. 

2.  As  applicable.  The  disclosures  required 
by  this  section  need  only  be  made  as 
applicable.  Any  disclosure  not  relevant  to  a 
particular  ti'ansacUon  may  be  eliminated.  For 


example,  if  the  transaction  does  not  contain  a 
demand  featur*.  the  disclosure  required 
under  S  228.19(b)(2)(xii)  need  not  be  given. 
3.  Revisions.  A  creditor  must  revise  the 
disclosures  required  under  this  section 
generally  in  two  circumstances— once  a  year 
when  the  new  index  value  becomes  available 
and  when  the  loan  program  changes. 

Paragraph  19(b)(2)(i) 

1.  Change  in  interest  rate,  payment,  or 
term.  A  creditor  must  disclose  the  fact  that 
the  terms  of  the  legal  obligation  permit  the 
creditor,  after  consummation  of  the 
transaction,  to  increase  (or  decrease]  the 
interest  rate,  payment,  or  term  of  the  loan 
initially  disclosed  to  the  consumer.  For 
example,  the  disclosures  might  read,  "Your 
payment  can  change  yearly  based  on  changes 
in  the  interest  rate." 

Paragraph  19(bX2)(ii) 

1.  Identification  of  index  or  formula.  If  a 
creditor  ties  interest  rate  changes  to  a 
particular  index,  this  fact  must  be  disclosed, 
along  with  a  source  of  information  about  the 
index.  For  exan^rfe.  if  a  creditor  uses  the  1- 
year  Treasury  Bill  rate  as  its  index,  the 
disclosure  might  read.  "Your  index  is  the  rate 
for  a  1-year  Treasury  Bill  adjusted  to  a 
constant  maturity  published  weekly  in  the 
Wall  Street  Journal."  If  no  particular  index  is 
used,  the  creditor  must  briefly  describe  the 
formula  used  to  calculate  interest  rate 
changes. 

2.  Changes  at  creditor's  discretion.  If 
interest  rale  changes  are  at  the  creditor's 
discretion,  this  fact  must  be  disclosed.  If  an 
index  is  internally  defined,  such  as  by  a 
creditor's  prime  rate,  the  creditor  should 
either  briefly  describe  that  index  or  state  that 
interest  rate  changes  are  at  the  creditor's 
discretion. 

Paragraph  19(b)(2)(iii) 

1.  Determination  of  interest  rate  and 
payment  This  section  requires  an 
explanation  of  how  the  creditor  will 
determine  the  consumer's  interest  rate  and 
payment.  In  casea  where  a  creditor  bases  its 
Interest  rate  on  a  specific  Index  (such  as  the 
1-year  Treasury  Bill  rate)  and  adjusU  the 
index  through  the  addition  of  a  margin,  for 
example,  the  disdosure  might  read,  "Your 
interest  rate  is  baaed  on  the  index  plus  a  2% 
margin,  and  your  payment  will  be  based  on 
the  interest  rate." 

Paragraph  19{b)(^(iv) 

1.  Current  margin  value  and  interest  rate. 
Because  the  disclosures  can  be  prepared  in 
advance,  the  interest  rate  and  margin  may  be 
several  months  old  when  the  disclosures  are 
delivered.  A  sUtement  therefore,  is  required 
alerting  the  consumers  to  the  fact  that  they 
should  inquire  about  the  current  mai^  value 
applied  to  the  index  and  the  current  interest 
rate.  For  example,  the  disclosure  might  sUte, 
"You  should  ask  us  for  our  cunent  interest 
rate  and  margin." 

Paragraph  19(bj(2)(vJ 

1.  Discounted  interest  rate.  In  some 
variable-rate  tranaactions.  creditors  may  set 
an  initial  interest  rate  that  u  not  determined 
by  the  index  or  foimula  used  to  make  later 
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interest  rate  adjustments.  Typically,  this 
initial  rate  charged  to  consumers  is  lower 
than  the  rate  would  be  if  it  were  calculated 
using  the  index  or  formula.  However,  in  some 
cases  the  initial  rate  may  be  higher.  If  the 
initial  interest  rate  contains  a  discount 
feature,  creditors  must  alert  the  consumer  to 
this  fact,  as  well  as  disclose  the  amount  of 
the  discount  and  the  period  for  which  the  low 
initial  rate  applies.  For  example,  if  a  creditor 
discounted  a  consumer's  initial  rate  for  six 
months,  the  disclosure  might  state,  "Your 
initial  interest  rate  is  not  based  on  the  index 
used  to  make  later  adjustments  and  will  be  3 
percentage  points  lower  than  the  index  and 
margin  for  the  first  six  months."  (See  the 
commentary  to  S  226.17(c)(1)  for  a  further 
discussion  of  discounted  variable-rate 
transactions.)  This  paragraph  does  not  apply 
to  variable-rate  loans  in  which  the  initial 
interest  rate  is  set  according  to  the  index  or 
formula  used  for  later  adjustments  but  is  not 
set  at  the  value  of  the  index  or  formula  at 
consummation.  For  example,  this  paragraph 
does  not  apply  if  a  creditor  commits  to  an 
initial  rate  based  on  the  formula  on  a  date 
prior  to  consummation,  but  the  index  has 
moved  during  the  period  between  that  time 
and  consummation. 

Paragraph  19(b)(2)(vi) 

1.  Frequency.  The  frequency  of  interest  rate 
and  payment  adjustments  must  be  disclosed. 
If  interest  rate  changes  will  be  imposed  more 
frequently  or  at  different  intervals  than 
payment  changes,  then  a  creditor  must  reveal 
the  frequency  and  timing  of  both  types  of 
changes.  For  example,  in  a  variable-rate 
transaction  where  interest  rate  changes  are 
made  monthly,  but  payment  changes  would 
only  occur  on  an  annual  basis,  this  fact  must 
be  disclosed. 

Paragraph  19(b)(2)(vii) 

1.  Rate  and  payment  caps.  If  the  variable- 
rate  transaction  limits  changes  (increases  or 
decreases)  in  the  interest  rate  or  payment,  the 
creditor  must  disclose  those  limitations. 

2.  Negative  amortization  and  interest  rate 
carryover.  A  creditor  must  disclose,  where 
applicable,  the  possibility  of  negative 
amortization.  For  example,  the  disclosure 
might  state,  "If  any  of  your  payments  is  not 
sufficient  to  cover  the  interest  due,  the 
difference  will  be  added  to  your  loan 
amount"  In  addition,  the  creditor  must 
disclose  the  existence  of  any  interest  rate 
carryover  provisions.  For  example,  if  the 
index  rises  3  percentage  points  during  the 
year,  the  loan  contains  a  2  percentage  cap  on 
annual  changes  (increases  or  decreases)  in 
the  interest  rate,  and  the  creditor  may  impose 
the  additional  percentage  point  the  following 
year,  the  creditor  must  disclose  the  fact  that 
changes  in  the  index  will  be  carried  over  to 
subsequent  interest  rate  adjustment  dates. 
The  disclosure  might  state,  "Changes  in  the 
index  not  passed  on  as  changes  in  the 
interest  rate  will  be  carried  over  to 
subsequent  interest  rate  adjustment  dates." 

3.  Conversion  option.  If  a  loan  program 
permits  consumers  to  convert  their  variable- 
rate  loans  to  fixed-rate  mortgages  at  a 
designated  time,  the  rules  relating  to  this 
feature  must  be  disclosed. 

4.  Preferred-rate  employee  loans.  This 
provision  applies  to  preferred-rate  employee 


loans,  where  the  rate  will  increase  if  the 
employee  leaves  the  creditor's  employ, 
whether  or  not  the  underlying  rate  is  fixed  or 
variable.  For  example,  in  transactions  where 
the  terms  of  the  legal  obligation  provide  that 
the  initial  underiying  rate  is  variable,  but  also 
provide  that  the  rate  will  increase  if  the 
employee  leaves  the  employ  of  the  creditor, 
the  creditor  must  disclose  that  the  rate  may 
increase  if  the  employee  leaves  the  creditor's 
employ. 

Paragraph  19(b)(2}(viii) 

1.  Conspicuous  statement  The  requirement 
that  a  creditor  provide  a  "conspicuous" 
statement  that  there  are  no  limits  on 
increases  in  a  borrower's  payment  or  interest 
rate  may  be  satisfied  through  the  use  of 
boldface  print,  underscoring,  or  capital  letters 
to  disclose  this  information.  (See  the 
conmientary  to  {  226.17(a)(2)  for  additional 
information  concerning  how  to  make 
disclosures  more  conspicuous.) 

Paragraph  19(b)(2)(ix) 

1.  Index  movement  This  section  requires  a 
creditor  to  provide  an  historical  example, 
based  on  a  $10,000  loan  amount  originating  in 
1977,  showing  how  interest  rate  changes 
implemented  according  to  the  terms  of  the 
loan  program  would  have  affected  payments 
and  the  loan  balance  at  the  end  of  each  year 
during  a  15  year  period.  Pursuant  to  this 
section,  the  creditor  must  provide  a  history  of 
index  values  for  the  preceding  IS  years. 
Initially,  the  disclosures  would  give  a  10-year 
history  of  the  index  values  beginning  with 
1977  values.  Each  year  thereafter,  disclosures 
pursueint  to  this  section  -would  include  an 
additional  year  of  index  values  until  15  years 
of  values  are  shown.  The  15-year  history  in 
the  disclosures  must  reflect  the  most  recent 
15  years  of  index  values.  If  the  values  for  an 
index  have  not  been  available  for  15  years,  a 
creditor  need  only  go  back  as  far  as  the 
values  are  available  in  giving  a  history.  If  a 
creditor  uses  an  index  value  as  of  a  certain 
date,  which  is  changed  several  times 
annually,  the  creditor  may  assume  one  date 
on  which  to  base  the  history  of  index  values. 
In  all  cases,  only  one  index  value  per  year 
need  be  shown.  Thus,  in  transactions  where 
interest  rate  adjustments  are  implemented 
more  frequently  than  once  per  year,  a 
creditor  may  assume  that  the  interest  rate 
and  payment  resulting  from  the  index  value 
chosen  will  stay  in  effect  for  the  entire  year 
for  purposes  of  calculating  the  loan  balance 
as  of  the  end  of  the  year  and  for  reflecting 
other  loan  program  terms.  Moreover,  if  a 
creditor  uses  an  average  of  index  values  or 
any  other  index  formula,  the  history  given 
should  reflect  those  values.  In  cases  where 
interest  rate  changes  are  at  the  creditor's 
discretion  (see  the  commentary  to 
S  226.19(b)(2)(ii)),  the  creditor  must  provide  a 
history  of  the  rates  imposed  for  the  preceding 
period,  beginning  with  an  initial  10-year 
history  of  rates  starting  in  1977.  Each  year 
thereafter,  disclosures  would  include  an 
additional  year  until  15  years  of^ndex  values 
are  shown.  In  giving  this  history,  the  creditor 
need  only  go  back  as  far  as  the  creditor's 
rates  can  reasonably  be  determined. 

2.  Selection  of  margin.  For  purposes  of  the 
disclosure  required  under  §  22e.l9(b)(2](ix).  a 


creditor  may  select  a  margin  that  has  been 
used  during  the  six  months  preceding 
preparation  of  the  disclosures,  and  should 
disclose  that  the  margin  is  one  that  the 
creditor  has  used  recently.  A  creditor  is 
permitted  to  assume  a  representative  margin 
in  order  to  make  calculations  for  the 
historical  example  required  under  this  section 
since  the  disclosure  form  must  be  given  early 
in  the  application  process.  The  margin 
selected  may  be  used  until  a  creditor  updates 
the  disclosure  form  to  reflect  the  most  recent 
index  values. 

Paragraph  19(b)(2)(x) 

1.  Calculation  of  payments.  A  creditor  is 
required  to  include  a  statement  on  the 
disclosure  form  that  explains  how  a 
consumer  may  calculate  his  or  her  actual 
monthly  payments  for  a  loan  amount  other 
than  $10,000.  The  example  should  be  based 
upon  the  most  recent  pa)rment  shown  in  the 
historical  example.  The  creditor,  however,  is 
not  required  to  calculate  the  consumer's 
payments.  (See  the  model  clauses  in  H-4(C).) 

Paragraph  19(b)(2)(xi) 

1.  Maximum  interest  rate  and  payment 
The  disclosure  form  must  state  the  maximum 
interest  rate  and  payment  for  a  $10,000  loan, 
based  on  the  most  recent  interest  rate  shown 
in  the  historical  example.  In  calculating  the 
maximum  payments  under  this  section,  a 
creditor  should  assume  that  the  interest  rate 
has  increased  as  rapidly  as  pouible  under 
the  loan  program,  and  the  maximum  payment 
disclosed  should  reflect  the  amortization  of 
the  loan  during  this  period.  Thus,  in  a  loan 
with  2  percent  annual  (and  S  percent  overall) 
interest  rate  limitations  or  "caps,"  the 
maximum  interest  rate  would  bej 
points  higher  than  the  mostifClla  late  shown 
in  the  historical  example.  Moreover,  the  loan 
would  not  reach  the  maximum  interest  rate 
increase  until  the  third  year  because  of  the  2 
percent  annual  rate  limitations,  and  the 
maximum  payment  disclosed  would  reflect 
the  amortization  of  the  loan  during  this 
period.  The  requirement  that  the  maximum 
interest  rate  and  payment  be  disclosed  would 
not  be  required  if  the  loan  contained  no  caps, 
although  the  disclosure  under 
S  22e.l9(b)(2)(viii)  would  state  that  there  are 
no  limits  on  potential  increases  in  rates  or 
payments. 

Paragraph  19(b)(2)(xii) 

1.  Demand  feature.  If  a  variable-rate  loan 
subject  to  I  22e.l9(b)  requirements  contains  a 
demand  feature,  this  fact  must  be  disclosed. 
(Pursuant  to  S  228.18(i).  creditors  would  also 
disclose  the  demand  feature  in  the  standard 
disclosures  given  later.) 

Paragraph  19(b)(2)(xiii} 

1.  Adjustment  notices.  A  creditor  must 
disclose  to  the  consumer  what  information 
will  be  contained  in  subsequent  notices  of 
adjustments  and  when  such  notices  will  be 
provided.  (See  S  228.20(c)  regarding  notices  of 
adjustments.)  For  example,  in  transactions 
providing  that  payment  adjustments  may 
accompany  each  interest  rate  adjustment,  the 
disclosure  might  state,  "You  will  be  notified 
at  least  30,  but  no  more  than  120,  days  before 
the  effective  date  of  any  scheduled  interest 
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rate  adjustment  that  may  be  accompanied  by 
a  payment  adfustment  This  notice  will 
contain  infonnation  about  the  index  and 
interest  rates,  payment  amount,  and  loan 
balance."  In  transactions  where  the  creditor 
would  be  required  to  send  at  least  one  notice 
each  year  during  which  there  have  been 
interest  rate  adjustments  without 
accompanying  payment  adjustments,  the 
disclosure  might  read,  "You  will  be  notified 
once  each  year  during  which  interest  rate 
adjustments,  but  no  payment  adjustments, 
have  been  made  to  your  loan.  This  notice  will 
contain  information  about  the  index  and 
interest  rates,  payment  amount,  and  loan 
balance." 

Paragmph  19(b)(2)(xiv) 

1.  Multiple  loan  programs.  A  creditor  who 
offers  multiple  variable-rate  loan  programs  is 
required  to  have  disclosures  for  each 
variable-rate  loan  program  offered  pursuant 
to  9  228.19(b)(2).  The  creditor  must  infonn  the 
consumer  that  other  variable-rate  programs 
exist,  and  that  disclosure  forms  are  available 
for  these  additional  loan  programs.  For 
example,  the  disclosure  form  might  state, 
"Infonnation  on  other  ARM  programs  is 
available  upon  request"^ 

SecUon  226.^)— Subsequent  Disclosure 
Requirements. 


20(b)  Assumptions 

&  Disclosures.  For  transactions  that  are 
assumptions  within  this  provision,  the 
creditor  must  make  disclosures  based  on  the 
"remaining  obligation."  For  example: 

•  •        ♦        •        « 

If  a  transaction  involves  add-on  or  discount 
finance  charges,  the  creditor  may  make 
abbreviated  disclosures,  as  outlined  in 
t  22a20(b)  (1)  through  (5).  ♦Creditors 
providing  disclosures  pursuant  to  this  section 
for  assumptions  of  variable-rate  transactions 
•ecured  by  the  consumer's  principal  dwelling 
need  not  provide  new  disclosures  under 
t  226.18(f)(2)(ii)  or226.19(b).| 

*  *         •         «         • 

♦20(c)  Variable-Rate  Adjustments 

1.  Additional  disclosures.  This  section 
would  require  a  creditor  to  provide  certain 
limited  disclosures  in  cases  where  an 
adjustment  to  the  interest  rate  is  scheduled  in 
a  variable-rale  transaction  subject  to 
8  228.19(b).  A  notice  of  a  scheduled  rate 
adjustment  must  be  sent  to  the  consumer, 
whether  or  not  the  scheduled  rate  adjustment 
is  accompanied  by  a  corresponding 
adjustment  to  the  consumer's  payment.  There 
are  two  timing  rules,  dependii^  on  whether 
payment  changes  may  accompany  interest 
rate  changes.  In  transactions  where  the 
interest  rate  may  be  adjusted  more  frequently 
than  the  payment,  a  creditor  is  required  to 
send  at  least  one  notice  each  year  during 
which  interest  rate  adjustments  have 
occurred  without  accompanying  payment 
adjustments.  In  transactions  providing  for 


payment  acQustments  to  accompany  each 
interest  rata  adjustment  a  creditor  must 
notify  borrowers  at  least  30,  but  not  more 
than  120,  days  before  the  effective  date  of 
each  scheduled  rate  adjustment.  The 
disclosure  must  include  the  new  payment 
amount,  the  current  and  prior  interest  and 
index  rates  and  the  loan  balance,  as  well  as 
notify  the  consumer  of  the  extent  to  which 
any  increast  in  the  interest  rate  has  been 
foregone.  The  disclosure  must  also  state  the 
payment  that  would  be  required  to  fully 
amortize  the  loan  if  this  amount  is  different 
from  the  payment  already  disclosed. 
Information  about  this  adjustment  notice 
should  be  provided  to  the  consumer  in  the 
variable-rate  loan  disclosures  provided  under 
:  228.19(b)(2)(xiii). 

2.  Exceptions.  Section  226.20(c)  does  not 
apply  to  shared-equity  loans  and  preferred- 
rate  employee  loans  with  an  underlyinn  fixed 
rate.l  " 


Appendix  H— Closed-End  Model  Fonna 
and  Clauses 


♦5.  Aforfe7«-4/B;.  This  model  clause 
illustrates  the  variable  rate  disclosure 
required  under  $  226.18(f)(2).  which  would 
alert  consumers  to  the  fact  that  the 
transaction  oontains  a  variable-rate  feature 
and  that  earlier  disclosures  were  provided 
under  }  226.19(b)  in  cases  where  the  variable- 
rate  transaction  is  secured  by  the  consumer's 
principal  dwelling. 

6.  A/o<ye/«-<^C;.  This  model  clause 
illustrates  the  eariy  disclosures  required 
generally  under  $  22e.l9(b)  when  the 
variable-rate  transaction  is  secured  by  the 
consumer's  principal  dwelling.  It  includes 
information  on  how  the  consumer's  interest 
rate  is  determined  and  how  it  can  change 
over  the  term  of  the  loan,  and  explains 
changes  that  may  occur  in  the  borrower's 
monthly  payment.  In  variable-rate  loans 
where  there  are  no  limits  on  increases  in  the 
borrower's  interest  rate  or  in  the  monthly 
payment  (other  than  hmifs  on  changes  in 
interest  rates),  this  fact  must  be  expressed 
conspicuously.  The  model  clause  includes  an 
example  of  this  disclosure.  (See  the 
commentary  to  \  228.19(b)(2)(viii)  for  a 
discussion  of  what  is  included  in  the  meaning 
of  the  term  "conspicuous.")  The  model  clause 
also  contains  an  example  of  how  to  disclose 
histoncal  changes  in  the  index  or  formula 
values  used  to  compute  interest  rates  for  the 
preceding  15  years.  In  addition,  the  model 
clause  illustrates  the  disclosure  required  to 
explain  how  a  consumer  may  calculate  his  or 
her  actual  monthly  payments  for  a  loan 
amount  other  than  $10,000. 

7.  Model  H-4(D).  This  model  clause 
illustrates  the  adjustment  notice  required 
imder  {  226.2a(c).  The  notice  should  contain 
the  new  payment  amount,  the  current  and 
prior  interest  and  index  rates,  and  the  loan 
balance.  The  adjustment  notice  must  also 
disclose  the  extent  to  which  any  increase  in 
interest  rate  has  been  foregone,  and,  where 
different  from  the  payment  already  disclosed. 


the  payment  thai  would  be  required  to  fully 
amortize  the  loau-l 

♦18.  Sample  H~14.  This  sample  disdoaare 
form  illustrates  the  disclosures  under  section 
19(b)  for  a  variable-rate  mortgage  where  the 
annual  percentage  rate  may  increase  after 
consummation  and  the  transaction  is  secured 
by  the  consumer's  principal  dwelling.  The 
sample  form  shows  a  creditor  how  to  adapt 
the  model  clauses  in  Appendix  H-4(C)  to  the 
creditor's  own  particular  variable-rate 
program.  The  sample  disclosure  form 
describes  the  features  of  a  specific  variable- 
rate  mortgage  program  and  alerts  the 
consumer  to  the  fact  that  information  on 
other  variable-rate  programs  is  available 
upon  request.  It  includes  information  on  how 
the  borrower's  interest  rate  is  determined  and 
how  it  can  change  over  time,  and  explains 
how  the  monthly  payment  can  change  based 
on  a  $10,000  loan  amount,  payable  in  360 
monthly  installmenU,  based  on  historical 
changes  in  the  values  for  a  1-year  Treasury 
Bill  adjusted  to  a  constant  maturity  for  the 
period  of  January  1977  to  January  1988.  This 
10-year  history  reflects  the  requirement  under 
9  226.19(b)(2)(ix)  that  the  index  history  begin 
with  index  values  for  1977.  Thus,  the  index 
history  in  1986  would  contain  only  10  years  of 
index  values.  In  making  these  disclosures  in 
1991,  however,  a  creditor  would  need  to  show 
a  15-year  index  history  beginnmg  *vith  the 
values  in  1977.  The  sample  disclosure  also 
illustrates  the  requirement  under 
S  228.19(b)(2)(xi)  that  the  maximum  interest 
rate  and  payment  be  shown  for  a  $10,000  loan 
originated  at  the  most  recent  rate  shown  in 
the  historical  example.  In  the  sample,  the 
loan  is  assumed  to  have  an  initial  interest 
rate  of  10.73%  (which  was  the  rate  in  1986  for 
the  index  used)  and  has  2  percent  annual 
(and  5  percent  overall)  interest  rate 
limitations  or  caps.  Thus,  the  maximum 
amount  that  the  interest  rate  could  rise  under 
this  program  is  5  percentage  points  higher 
than  the  10.73%  initial  rate  to  15.73%,  and  the 
monthly  payment  could  rise  from  $94.39  to  a 
maximum  of  $13l.S9.  The  loan  would  not 
reach  the  maximum  interest  rate  increase 
until  its  third  year  because  of  the  2  percent       j 
annual  rate  limitations,  and  the  maximum 
payment  disclosed  would  reflect  the 
amortization  of  the  loan  during  that  period. 
The  sample  disclosure  form  also  reflects  the 
requirement  that,  in  cases  where  there  is  no 
limit  on  increases  fai  the  borrower's  monthly 
payments  (other  then  limits  on  increases  in 
interest  rates),  that  this  fact  must  be  sUted 
conspicuously.  (See  the  commentary  to 
9  22ai9(b)(2)(viii)  for  a  discussion  of  what  is 
included  in  the  meaning  of  the  term 
"conspicuous.")  The  sample  form  also 
illustrates  how  to  [rovide  consumers  with  a 
method  for  calculating  their  actual  monthly 
payment  for  a  loan  amount  other  than 
$10,000.# 
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Bgaid  o{  Govenuin  of  th«  Fedtiai  RaMrv* 
System.  November  17, 19M. 
William  W.  Wilaa. 
Secretary  aftha  Board. 
[Fit  Doc.  9a-2SMB  Filed  ll-21-«8;  MS  am] 
BHxim  coee  etie-oi-M 

SMAU  BUSINESS  ADMINISTRATION 
13  CFR  Part  tM 

SmaN  Buahwaa  Development  Canter 
Program 

AGENCY:  Small  Business  Administration. 

action:  Extension  of  comment  period  on 
proposed  rulemaking. 

summary:  On  October  23. 1980,  the 
Small  Business  Administration  (SBA) 
published  in  the  Fedwal  Regbter  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
regarding  the  Small  Business 
Development  Center  Program  (see  51  FR 
37580}. 

That  publication  provided  that 
comments  <»  the  NPRM  would  be 
received  for  a  period  of  00  days  from  the 
date  of  publication.  This  notice  extends 
the  comment  period  pertaining  to  the 
NPRM  for  an  additional  30  days  to  allow 
the  public  more  time  to  ccmnder  this 
coD:^>rehen8ive  proposal 

date:  Comments  on  the  above- 
referenced  proposed  rule  must  be 
received  by  January  21. 1987. 

ADDRESS:  Written  comments  should  be 
addressed  to:  Johnnie  L.  Alberteon. 
Deputy  Associate  Administrator  for 
Business  Development/Small  Besiness 
Developaient  Centers.  1441 L  Street. 
NW.,  Room  317,  Washmgton,  DC  20416. 

FOB  FUHTMCR  INFORMATION  COfTT  ACT: 

Freddie  Colbns,  Special  Assistant  to  the 
Deputy  Associate  Administrator  for 
Business  Development/Small  Business 
Development  Centers,  (202)  053-6768. 

SUPPLKMCNTARY  HtFOnaMTiON:  In  Ofder 

to  provide  more  time  for  pthVki  comment 
on  the  above-referenced  pnq^osed  rules, 
SBA  is  hereby  extending  the  comment 
period  relative  to  the  proposal  for  an 
additional  30  day8.The  public  is 
encouraged  to  supply  written  comments 
to  the  address  indicated  above  so  that  a 
complete  record  can  be  established  in 
this  rulemaking. 

Dated:  November  la  ISSa 
Chaifefl  L  Heatherly, 

Acting  Administrator. 

[FR  Doc.  80-26374  Filed  11-21-86;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmMatratloii 
14  CFR  Ch.  1 

[Docket  Na  25126;  SMRMMry  Nottee  No. 
PR-66-1»] 

Summary  of  Rulemaking  PetMon 
Received  From  USAJr.  Inc. 

AQENCV:  Federal  Aviation 
Administration  [FAA],  DOT. 

ACTION:  Notice  of  petition  for 
rulemaking. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11],  this  notice  contains  a  sununary  of  a 
petition  by  USAir,  Inc.,  seeking 
additional  rastricticHis  on  hi^  dennty 
airport  slots  awarded  in  a  lottMy 
conducted  ondn  Special  Federal 
Aviation  Regulation  (SFAR)  No.  48.  The 
additional  restrictions  would  be 
requirements  that  a  carrier  drawing 
slots  in  the  lottery  operate  the  elots  (1) 
for  2  years  (in  lieu  of  the  currmt  90 
days),  (2)  using  aircraft  which  an  in  the 
carrier's  fleet  and  which  have  56  or 
more  seats,  and  (3)  using  aircrews  which 
are  the  employees  of  the  carrier,  before 
the  carrier  would  be  permitted  to 
transfer  the  slots  by  othw  than  a  one- 
for-one  trade.  The  pmpose  of  this  notice 
is  to  improve  the  public's  awareness  of 
this  aspect  of  FAA's  regulatory 
activities.  Neithn  puUication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  the  petition 
or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before 
December  5, 1986. 

ADDRESS:  Send  conunents  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel  Attn:  Rules  Docket  (AGC-204]. 
Docket  No.  25128, 800  Independence 
Avenue,  SW.,  Washington.  DC  20501. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Bennett  Office  of  the  Chief 
Counsel  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Telephone:  (202)  287-3491. 
SUFPI^MENTARY  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  di^wsition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rule 


Docket  [AGC-20<],  Rom  910.  FAA 
Headquarten  Building  {FOB-UA), 
Federal  Aviation  Administration,  800 
iDdcpendanoe  Aveaat.  SW.. 
WashingtOB,  DC  20601;  telephone  (202) 
426-3644. 

Petitioner  requests  that  the 
requiremenU  of  the  SFAR  Na  48  (51  FR 
8632:  March  12. 1981^  be  amended  to 
increase  the  restrictioBa  wfaidt  ^ply  le 
the  traasfar  of  slots  selected  fai  a  apedal 
lottery.  SFAR  No.  48  provided  far  d» 
wididrawal  and  aMacatiaB  ef  ^>  to  5 
percent  of  ttie  air  carrier  slots  at 
LaGaardia.  CHare  htemational  and 
Washington  National  Aiipotts. 
Participation  in  tiie  allocation  fottery 
was  Hmited  to  new  entrant  carriers  and 
limited  incumbent  carriers  with  fewer 
than  8  slots  at  the  airport  The  rule 
provided  for  two  lotteries,  the  first  of 
which  was  conducted  on  March  27. 1986. 
The  second  and  final  SFAR  No.  48 
lottery  is  scheduled  for  December  9. 

SFAR  No.  48  provided  that  sloti 
selected  in  tiie  fottery  could  aot  be  sold 
or  traded  on  other  than  a  oae-for-une 
basis  for  slots  at  the  same  airport  until 
the  carrier  had  iterated  the  siote  with 
aircraft  having  56  or  more  seats  for  90 
days. 

Petitioner  states  that  the  90-6a.y 
restriction  does  not  serve  the  poliqr  of 
the  special  lottery  to  permit  enlty  and 
expansion  by  new  entrant  and  limited 
mcumbeat  canien  at  high  denaity 
airports.  Several  carriers  whidi  selected 
slots  in  the  lottery  operated  them  for  the 
minimum  time  and  tfien  sold  them.  To 
avoid  this  result  in  the  secondary 
lottery,  petitioner  requests  that  SFAR 
No.  48  be  amended  to  prohibit  a  carrier 
from  transferring  a  slot  drawn  In  the 
lottery,  except  for  trades  on  a  one-for- 
one  basis  for  another  slot  at  the  same 
airport  unless  the  carrier  operates  the 
slot: 

(1)  For  a  2-year  period. 

(2)  With  aircraft  having  56  or  mora 
seats; 

(3)  With  aircraft  which  ara  part  of  the 
carrier's  fleet  as  verified  by  their 
inclusion  on  the  FAA's  list  of  Active 
Aircraft  for  tiiat  carrier),  and 

(4)  With  airoews  that  are  employees 
of  the  carrier. 

Issued  in  Washington,  DC,  on  Novemb» 
17,1988. 
John  H.  Caasady, 

Assistant  Chief  CowaaeL  Regulations  and 
Enforcement 

[FR  Doc.  86-28348  Filed  11-21-86;  8:45  am] 
BILLMO  COOK  4SW-1>-« 


14  CFR  Parts  71  and  73 
(AlrspM*  Dodwt  No.  8»-AGL-2S] 

Proposal  fMoeation  and  Subdivision 
of  BasWctsd  Araa  R-S503  Wilmington, 
OH,  Into  R-5503A  and  R-5503B 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKHi:  Notice  of  proposed  rulemaking. 


■WWSARV:  This  notice  proposes  to 
subdivide  and  relocate  Restricted  Area 
R-5503  Wilmington,  OH.  The  proposal 
would  relocate  the  existing  restricted 
area  to  the  east  by  approximately  10  to 
15  nautical  miles.  The  relocated 
segment,  designated  R-5503A,  would 
extend  from  4,500  feet  mean  sea  level 
(MSL)  to  Flight  Level  (FL)  600.  An 
additional  area.  R-55G3B  extending  from 
FL  240  to  FL  600.  would  be  established 
to  the  west  of  the  relocated  area.  The 
proposed  changes  are  needed  to  provide 
unencumbered  airspace  in  the  vicinity  of 
Federal  Airway  V-5  between  the  Port 
Columbus,  OH,  and  Greater  Cincinnati. 
OH,  Airports.  The  additional  airspace  is 
essential  to  Air  Route  Traffic  Control 
Center  (ARTCC)  operations  due  to  a 
forthcoming  major  expansion  of 
acUviUes  at  Greater  Cincinnati  Airport 
by  Delta  Airlines  and  Comair.  Inc. 
DATE:  Comments  must  be  received  on  or 
before  December  29, 1986. 
A0ORS8SES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  86- 
AGL-25.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOn  FURTHER  INFORMATION  CONTACT: 

Paul  Gallant,  Airspace  and  Aeronautical 
Information  Requirements  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  {2021 
267-0246. 

•UPPtEMENTARY  INFORMATION: 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  argumtnts  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supportii^  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AGL-25."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  oopy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  amendments 
to  Parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  73)  to  move  Restricted  Area  R-5503, 
Wilmington.  OH,  approximately  10  to  15 
nautical  miles  to  the  east  and  to  include 
new  R-5508A  and  R-5503B  into  the 
Continental  Control  Area.  The  relocated 
airspace  would  be  designated  as  R- 
5503A  with  vertical  limits  from  4,500  feet 
MSL  to  FL  600.  A  second  segment, 
designated  as  R-5503B,  would  be 
established  west  of  R-5503A  extending 
from  FL  240  to  FL  600.  The  floor  of  R- 
5503 A  would  be  4.500  feet  MSL  vice  the 


current  4,000  feet  MSL  for  R-5503.  It  is 
essential  for  ARTCC  operations  to 
obtain  additicnal  unencumbered 
airspace  in  the  vicinity  of  VOR  Federal 
Airway  V-5  between  the  Port  Columbus, 
OH,  and  Cincbmati,  OH.  Airports.  The 
combination  of  heavy  civil  and  military 
traffic  and  the  present  configuration  of 
R-5503  create  a  concentration  of  aircraft 
along  V-5.  Presently,  arrivals  and 
departures  for  Cincinnati  travel  V-5 
headon.  An  already  crowded  situation  is 
forecast  to  worsen  as  Delta  Airlines  and 
Comair,  Inc..  increase  their  Cincinnati 
operations  by  approximately  150%  and 
50%  respectively  starting  in  late  1986. 
Due  to  this  increase  in  civil  aviation 
traffic  around  Cincinnati,  Indianapolis 
ARTCC  needs  access  to  the  airspace  in 
the  northwest  portion  of  the  current  R- 
5503.  However,  the  present  design  of  R- 
5503  provides  the  minimum  acceptable 
size  to  accommodate  using  agency 
missions.  Moving  R-5503  eastward 
ensures  that  the  using  agency  retains 
sufficient  airspace  to  meet  its 
requirements  while  allowing  separate 
arrival  and  departure  corridors  for 
Cincinnati,  reducing  controller 
workload,  and  reducing  the  possibility 
of  inadvertent  intrusion  into  hazardous 
restricted  airspace.  A  separate  docket 
action,  86-AGL-20,  proposes  a  minor 
adjustment  to  VOR  Federal  Airway  V- 
493  to  accommodate  the  relocation  of  R- 
5503.  Overall,  aviation  safety  and 
efficient  airspace  utilization  will  be 
enhanced  by  this  proposal.  Sections 
71.151  and  73.55  of  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6B  dated 
January  2, 198a 

The  FAA  hat  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  thds  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

73 

Aviation  safety.  Continental  control 
area  and  restricted  areas. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  73)  as 
follows: 

PART  71-[AMENDE0] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.Q  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  ll.ee. 

971.151    [Amended] 

2.  S  71.151  is  amended  as  follows: 
R-5503  Wilmington,  OH  [Romovad] 
R-55e3A  Wilmington.  OH  (N«w] 
R-5503B  Wifanington.  OH  [New] 

PART  73— {AMENDED] 

3.  The  authority  citation  for  Pait  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  16ia 
1522;  Executive  Order  10854;  49  U.S.C  106(g) 
(ReviMd  Pub.  L  07-449,  January  12, 1983);  14 
CFR  11.80. 

§73^   [Amwided] 

4.  S  73.55  is  amended  as  follows: 
R-55aS  Wihnington,  OH  [Roaoved] 


R-5503A  Wifanington.  OH  [Rwnovod] 

Boundaries.  Beginning  at  lat  39'30'00'N.. 
long.  82*55'45'W.;  to  lat.  38'23'00'N.,  long. 
82'47'30'W.;  to  lat.  39*18'45'N.,  long. 
82*48  OO'W.;  to  laL  38*52'40'N.,  long. 
82*54'00"W.:  to  lat.  38'49'00'N..  long. 
82'02'00'W.;  to  lat  38*54*40-N.,  long. 
83*54'45'W.:  to  lat  39*11'05'N.,  long. 
83'54'45'W.;  to  lat  39'30'00'N.,  long. 
83'19'20' W.;  to  the  point  of  beginning. 

Designated  altitudes.  4,500  feet  MSL  to  PL 
600. 

Time  of  designation.  0800-2200  hours,  local 
time,  Monday-Saturday;  other  times  by 
NOTAM. 

Controlling  agency.  FAA  Indianapolis 
ARTCC. 

Using  agency.  U.S.  Air  Force,  4950  Test 
Wing/DO,  Wright-Patterson  AFB,  OH. 

R-5583B  Wilmington.  OH  [New] 

Boundaries.  Beginning  at  lat  38'30'00'N.. 
long.  83*19'20'W.:  to  lat  39*11'06'N.,  long. 
83*54'45'W.;  to  lat.  38'54'40'N.,  long. 
83*54'45"W.;  to  lat  38*59'00'N.,  long. 
84'05'00'W.;  to  lat.  39*1600'N.,  long. 
84*05'00"W.;  to  lat  39*28'00'N.,  long. 
83'48'00'W.;  to  lat  39"30'00'N.,  long. 
83*39'00' W.;  to  the  point  of  beginning. 

Designated  altitudes.  FL  240  to  PL  600. 

Time  of  designation.  By  NOTAM. 

Controlling  agency.  FAA.  Indianapolis 
ARTCC. 

Using  agency.  U.S.  Air  Force,  4950  Test 
Wing/DO.  Wright-Patterson  AFB,  OH. 


Issued  in  Washington.  DC,  on  Noveml>er 
14,1966. 

Harold  H.  Downey. 

Acting  Maimger,  Ainpoce-RuJes  and 
Aeronautical  InfonnatioB  Division. 
[FR  Doc.  86-28345  Filed  11-21-88;  8:45  am] 
BHJJNQ  CODE  4Sie-11-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-71] 

Occupational  Exposura  to  Methylene 
Chlorida 

AOENCy:  Occupational  Safety  and 
Health  Administration  (OSHA).  l^bor 
Department. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR). 

summary:  The  Occupational  Safety  and 
Health  Administration  is  considering 
revising  the  present  occupational  health 
standard  regulating  en^^yee  exposure 
to  methylene  chloride  (also  known  as 
methylene  dichloride,  dichloromethane 
or  DCa4).  29  CFK  19iai000,  Table  Z-2. 
Recent  scientific  studies  have  reported 
that  inhalation  of  DCM  caused  cancer  in 
two  animal  species.  As  a  result  of  the 
report  of  these  animal  studies,  several 
Federal  agencies  have  taken  actions  that 
could  result  in  new  regulation  of 
methylene  chloride,  and  several  unions 
have  also  petitioned  OSHA  to  act 
expeditiously  on  issuing  a  revised 
standard. 

The  results  of  the  animals  studies 
indicate  that  the  present  OSHA 
standards  (permissible  exposure  limit 
(PEL]  for  DCM  of  500  parts  per  million 
parts  of  air  (ppm)  as  an  8-hour  time 
weighted  average  (TWA).  1000  ppm  as  a 
ceiling  ccmcentration.  and  2000  ppm  as  a 
maximum  peak  for  a  period  not  to 
exceed  5  minutes  in  any  2  hours]  may 
not  provide  exposed  workers  adequate 
protection  against  potential  cancer  risks 
and  other  adverse  health  effects, 
including  DCKTs  suppression  of  the 
blood's  ability  to  transport  oxygen.  In 
addition,  human  studies  have  shown 
DCM  to  be  a  neurotoxin  and  to  impair 
the  capacity  of  blood  to  transport 
oxygen,  an  effect  similar  to  that 
produced  by  carbon  monoxide  exposure. 

This  notice  summarizes  the  potential 
adverse  health  effects  associated  with 
exposure  to  DCM  and  invites  interested 
parties  to  submit  comments, 
recommendations,  data  and  information 
on  several  important  issues.  Based  on 
the  information  expected  to  be  gathered 


as  a  result  of  this  notice.  OSHA  will 
decide  upon  the  action  that  must  be 
taken  to  provide  woricers  the  necessary 
protection. 

DATE:  Comments  in  response  to  this 
Advance  Notice  of  Pn^osed 
Rulemaking  should  be  submitted  on  or 
before  February  23, 1987. 

ADDRESS:  Comments,  in  quadruphcate. 
should  be  mailed  or  delivered  to  the 
Docket  Office,  Occupational  Safety  and 
Health  Administi'ation,  Docket  No.  H- 
71,  Room  N-^670,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210,  Telephone  No. 
(202)  523-7894). 

All  materials  submitted  will  be 
available  for  inspection  and  copying  at 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Foster,  Director  Office  of 
Information  and  Consumer  Affairs, 
Room  N-3641,  Occupational  Safety  and 
Health  Administration  U.S.  Department 
of  Labor,  200  Constihition  Avenue.  NW.. 
Washington,  DC  20210,  (202]  523-8151. 
SUPPlf  MENTARY  INFORMATION: 

a.  Background 

OSHA's  current  Permissible  Exposure 
Limit  (PEL)  for  Methylene  Chloride 
(dichloromethane  or  IX^  is  500  ppm  as 
an  8-hour  time  weighted  average 
(TWA],  1000  ppm  as  a  ceiling 
concentration,  and  2000  ppm  as  a 
maximimi  peak  for  a  period  not  to 
exceed  5  minutes  in  any  2  hours. 

The  current  standard  provides  that 
administrative  and  engineering  controls 
must  be  implemented  to  reduce 
exposures  to  within  the  PEL  whenever 
feasible.  When  such  controls  are  not 
feasible  to  achieve  full  compliance, 
personal  protective  equipment  or  any 
other  protective  measure  shall  be  used 
to  keep  the  exposure  or  employees  to 
DCM  within  the  limits  prescribed  in  29 
CFR  1910.100a 

The  current  standard  for  DCM  was 
adopted  in  1971  as  a  national  consensus 
standard  under  Section  6(a]  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stct.  1593.  29  U.S.C.  655]. 

The  source  of  the  standard  (Ex.  7-001] 
was  the  American  National  Standards 
Institute  (ANSI)  standard  for  acceptable 
concentrations  of  methylene  chloride 
(ANSI— Z37.23-1960]. 

The  ANSI  exposure  limits  were 
intended  to  protect  workers  from  injury 
to  the  neurological  system  including  loss 
of  awareness  and  functional  deficits 
linked  to  anesthetic  and  irritating 
properties  of  E>CM  which  had  been 
observed  from  excessive,  acute  or 
chronic  exposures  to  DCM  in  humans 
and  experimental  animals.  The  potential 
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for  DCM  to  dause  cancer  (aad/or 
reproductive  damage)  and  the  effect  of 
carbon  monoxide  were  not  the  basis  for 
the  establishment  of  the  current 
exposure  limits  for  £>CM. 

Although  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  lowered  the  Threshold  Limit 
Value  (TLV)  of  DCM  from  500  ppm  to 
100  ppm  in  1975  (Ex.  7-011).  OSHA's  PEL 
was  not  changed. 

In  March  1976.  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  published  "Criteria  for  a 
recommended  standard  for  DCM"  (Ex. 
2).  which  recommended  a  reduction  of 
the  occupational  exposures  to  DCM  to 
75  ppm,  as  TWA,  and  a  lower  peak 
exposure  not  to  exceed  500  ppm.  Since 
the  recommended  TWA  assumed  the 
absence  of  exposure  to  carbon 
monoxide  (CO),  further  reduction  based 
on  the  ambient  level  of  CO  was  also 
recommended. 

The  International  Labor  Office  in 
Geneva,  in  its  1984  publication  (Ex.  7- 
050).  listed  DCM  standards  for  Rumania. 
Poland  and  the  USSR  as  145, 14.5,  and 
14.5  ppm,  respectively. 

In  March  1985,  the  National 
Toxicology  Programs  (NTP)  reported  the 
final  results  of  animal  studies  indicating 
that  DCM  is  a  potential  cancer  causing 
agent.  Subsequently,  the  Environmental 
Protection  Agency  (EPA),  upon  receipt 
of  the  NTP  studies,  initiated  a  risk 
assessment  evaluation  to  determine 
whether  or  not  DCM  presents  an 
unreasonable  risk  to  human  health  or 
environment  and  to  determine  if 
regulatory  actions  are  needed  to 
eliminate  or  reduce  exposures.  The  NTP 
study  is  discussed  in  more  detail  in  the 
health  effects  section  of  this  notice. 

Other  Federal  regulatory  actions  soon 
followed: 

On  April  11. 1985.  the  U.S.  Consumer 
Product  Safety  Commission  (CPSC) 
released  its  risk  assessment  findings 
and  began  to  consider  a  regulatory 
action  to  ban  DCM  containing  products 
and  to  develop  a  voluntary  hazard 
communication  program  for  consumers. 
On  May  14. 1985,  EPA  announced  the 
initiation  of  a  180-day  priority  review 
(50  FR  20126)  under  section  4(f)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Further,  in  this  May  14. 1985  publication, 
EPA  considered  DCM  a  probable  human 
carcinogen  and  classified  it  as  Group  B2, 
in  accordance  with  its  interim  guidelines 
for  cancer  risk  (49  FR  46294). 

On  July  19, 1985.  in  response  to  the 
NTP  report  of  March.  1985.  and  the  EPA 
action  of  May.  1985.  Owen  Bieber. 
President  of  International  Union.  United 
Automobile.  Aerospace  and  Agricultural 
Implement  Workers  of  America  (UAW) 
petitioned  OSHA  to  act  expeditiously  on 


reducing  workers'  exposure  to  DCM. 
Specifically,  Mr.  Bieber  requested  that: 
(1)  OSHA  publish  a  hazard  alert;  (2) 
OSHA  issue  an  emergency  temporary 
standard  (ETS);  and  (3)  OSHA  begin 
work  on  a  new  permanent  standard  for 
controlling  DCM  exposure. 
Subsequently,  several  other  unions 
joined  UAW  in  petitioning  OSHA  to  act 
on  revising  the  current  standard. 

In  meeting  its  mandate  under  section 
4(f)  of  TSCA  to  initiate  a  requlatory 
action,  on  October  17, 1985,  EPA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  (50  FR 
42037)  for  the  purpose  of  collecting  the 
necessary  information  required  for 
initiating  a  rulemaking.  In  this  notice, 
EPA  established  December  18, 1985,  as 
its  deadline  for  receiving  comments. 

On  December  18, 1985,  the  U.S.  Food 
and  Drug  Administration  (FDA) 
published  a  proposal  to  ban  the  use  of 
methylene  chloride  as  an  ingredient  in 
aerosol  cosmetic  products  (50  FR  51551). 
This  proposal  was  based  on  a  risk 
assessment  that  used  the  NTP  animal 
data. 

In  March  1986,  in  response  to  the 
UAW  petition,  OSHA  issued  a 
"Guideline  for  Controlling  Exposure  to 
Methylene  Chloride."  This  document 
was  intended  to  provide  information  to 
employers  and  workers  on  risks  and 
methods  of  controlling  exposure  (Ex.  8- 
011). 

In  April  1986,  NIOSH  provided  OSHA 
with  a  Current  Intelligence  Bulletin  on 
metylene  chloride  reflecting  the  findings 
of  the  NTP  study  (Ex.  8-026).  In  it, 
NIOSH  concluded  that  methylene 
chloride  should  be  regarded  as  a 
potential  occupational  carcinogen  and 
that  exposure  be  controlled  to  the 
lowest  feasiUe  level. 

In  May  29, 1986,  the  Occupational 
Safety  and  Health  Reporter  (BNA) 
published  the  announced  intention  of 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  to  lower  the  Threshold  Limit 
Value  (TLV)  for  Methylene  Chloride 
(DCM)  from  100  ppm  to  50  ppm  and  to 
classify  DCM  as  A2  (an  industrial 
substance  suspect  of  carcinogenic 
potential  for  man  (Ex.  8-207)). 

Also  in  November  1988,  OSHA 
notified  the  UAW  that  it  had  granted  in 
part  and  denied  in  part  the  UAW 
petition.  OSHA  denied  the  request  for 
an  ETS  (Ex.  3-001),  but  agreed  that  work 
on  a  permanent  6(b)  standard  should 
commence.  This  ANPR  begins  that 
process  and  it  intended  to  gather 
information  on  risk  assessments  and 
feasibility  of  control  measures. 

While  pursuing  this  course  of  action, 
OSHA  has  also  been  participating  in  an 
interagency  committee  to  define 


regulatory  needs  for  chlorinated 
solvents  in  general.  This  effort  is  being 
led  by  EPA.  and  it  includes 
representatives  from  OSHA,  FDA.  and 
CPSC.  Its  focus  is  on  manufacturing,  use, 
and  disposal  of  the  highest  volume 
chlorinated  solvents,  which  include 
DCM,  perchloroethylene, 
trichloroethylene,  carbon  tetrachloride, 
methyl  chloroform,  and  CFC-113. 

All  of  these  chemicals  are  considered 
to  be  toxic  to  humans  or  hazardous  to 
the  environment.  Four  of  them  have 
positive  evidence  of  carcinogenicity. 
The  interagency  committee  was  created 
(1)  to  avoid  duplication  and 
inconsistency  among  the  several 
government  agencies  regulating 
chlorinated  solvents;  (2)  to  account  for 
potential  interchangeability  among  these 
solvents;  and  (3)  to  avoid  transfer  of 
risks  from  one  medium — air,  water, 
waste — or  one  population — workers, 
consumers,  general  public — to  another 
as  a  result  of  piecemeal  and 
uncoordinated  regulation. 

As  with  DCM.  OSHA's  current 
standards  for  these  chlorinated  solvents 
may  not  be  adequately  protective. 
OSHA  will  continue  to  explore  this 
issue  with  the  interagency  committee 
while  proceeding  with  its  current  effort 
on  DCM.  All  information  derived  from 
the  interagency  committee  will  be 
shared  and  will  be  incorporated  into 
OSHA's  docket  on  DCM. 

b.  Chemical  Identifications  and 
Properties 

Methylene  chloride  (Chemical 
Abstracts  Service  Registry  Number  75- 
09-2)  is  a  member  of  the  aliphatic 
halogenated  hydrocarbon  family  and 
has  a  chemical  formula  of  CHj  Clj,  a 
molecular  weight  of  84.9,  a  boiling  point 
at  760  mm  Hg  of  39.8  'C  (104'F).  a 
specific  gravity  of  1.3.  a  vapor  density 
(relative  to  air)  of  2.9,  and  a  vapor 
pressure  at  20  'C  (68  'F)  of  350  nrni  Hg.  It 
has  low  water  solubility  (1.32  gm  per  100 
gm  of  water  at  20  'C),  an  extensive  oil 
and  fat  solubility,  and  a  low 
flammability  potential.  It  is  used  as  a 
flame  suppressant  in  solvent  mixtures 
(lower  explosive  limit  of  12%  and  upper 
explosive  limit  of  19%).  It  is  colorless 
volatile  liquid  with  a  chloroform-like 
odor  and  threshold  odor  warning 
properUes  at  approximately  200  ppm. 
Contact  with  strong  oxidizers,  caustics 
and  active  metal  powder  may  cause 
explosions  and  fires.  Decomposition 
products  during  combustion  or  fire 
include  phosgene,  hydrogen  :hloride 
and  carbon  monoxide. 
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c.  Production  and  Use 

Methylene  chloride  is  widely  used  in 
industrial  processes,  food  preparation, 
and  agriculture  (Ex,  7-009).  In  industry, 
DCM  is  used  as  a  solvent  in  paint 
removers,  degreasing  agents,  aerosol 
propellants,  and  triacetate  solutions;  as 
a  blowing  agent  in  flexible  urethane 
foams;  and  as  a  process  solvent  in  the 
manufacture  of  steroids,  antibiotics, 
vitamins,  and  tablet  coatings.  DCM  has 
been  used  in  foodstuffs  and  cosmetics 
as  an  extraction  solvent  (for  spice 
oleoresins,  hops,  and  caffeine)  and  has 
been  exempted  from  certification  by  the 
U.S.  Food  and  Drug  Administration  (50 
FR  51553).  In  addition.  DCM  has  been 
used  as  an  inhalation  anesthetic  and  as 
a  fumigant  grain  and  strawberries. 

(i)  Production 

Available  information  indicates  that 
there  are  two  basic  processes  utilized 
for  the  production  of  DCM.  The  first 
process  utilizes  methane  and  chlorine 
(also  called  methane  chlorination 
process)  in  a  closed  reactor.  The 


chlorinated  methane  is  then  fed  into  a 
series  of  scrubbers,  strippers  and 
distillation  columns  to  separate  excess 
methane,  hydrochloric  acid  and  methyl 
chloride.  Two  chemicals  are  produced 
by  this  process,  methylene  chloride  and 
carbon  tetrachloride.  Sulphuric  acid  is 
used  as  a  drying  agent,  ^ter  methylene 
chloride  is  diried.  inhibitors  are  added  to 
retard  degradation  before  storage  or 
shipping. 

The  second  process  utilizes  methyl 
chloride  and  chlorine  (also  called 
chlorination  of  methyl  chloride)  in  a 
reactor  vessel.  The  process  flow  then 
passes  through  a  hydrochloric  acid 
stripper. 

Methylene  chloride  is  produced  by 
four  major  companies  with  plants  at  six 
locations  [Diamond  Shamrock  Corp.,  at 
Belle.  W.V.;  Dow  Chemical  Co.,  at 
Freeport,  Tx.  and  Plaquemine,  La.; 
Linden  Chemical  Co.,  at  Moundsvilie, 
W.V.;  and  Vulcan  Chemicals  at 
Geismar,  La.  and  Wichita,  Kansas). 
Methylene  chloride  is  shipped  in  bulk  by 
rail,  trucks  and  barges  or  in  55  gallon 
drums. 


The  total  U.S.  production  was 
estimated  in  1983  to  be  265,000  metric 
tons,  of  which  13,000  tons  were 
exported.  Recent  data,  however, 
indicate  that  both  the  production  and 
use  volumes  of  DCM  are  declining. 

(iij  Industrial  Use 

DCM  has  been  widely  used  in  various 
industrial  operations  because  it  is 
believed  to  have  low  toxicity  potency. 
DCM  has  been  used  as  a  substitute  for 
carbon  tetrachloride  and  other 
chlorinated  or  fluorinated  hydrocarbons, 
after  the  hazardous  properties  of  these 
other  chemicals  were  identified. 

There  are  nine  major  industrial  uses 
of  DCM.  which  are  listed  in  table  (1)  in 
the  order  of  DCM  rate  of  consiunption  or 
use.  Whenever  applicable,  in  each  use 
category,  information  on  the  extent  of 
the  chemical  recoverability  is  noted.  The 
recoverable  solvent,  in  most  cases,  is 
regarded  as  an  index  of  the 
effectiveness  of  controls  that  limit  the 
amount  of  fugitive  emissions  which 
affect  occupational  and  environmental 
concentrations  and  workers  exposure. 


Table  1.— Estimated  PROoixmoN  and  Exposed  Workers* 


1.  Aerosol.. 

2.  Pa 

3.  Miaoallanaoui  uM 

4.  Foam  btorwng _ 

5.  Degraaaing  wtd  redaiming.. 

6.  Bectonic 

7.  Pharmacautical «... 

8.  Triacatate  fiber 

9.  PolyCartxinata  reiin „ 

10. (Export) 

11.  Production _ 

Total _. 

N/K— Not  knoim. 
N/A— No«  applicabte. 
•Souroe:  (Ex.  7-009). 


Tons 


68.400 
63.100 
48.225 
2Z700 
16.400 
16.400 
11,375 
2.250 
Z1S0 
13.000 


265.000 


265.000 


26.2 
23.8 
18.2 
8.6 
6.2 
6J 
4.3 
0.8 
OJB 
4.8 


IX 


100 


Number  o( 


112 

128 

N/K 

86 

36.645 

343 

67 

2 

2 

N/A 


WofKon 


81.507 

38.400 

614,370 

567 

228.018 

21.666 

19.046 

920 

1.200 

N/A 


1^00 


1.016.894 


1.  Aerosols 

It  is  estimated  that  26.2%  (69,400  tons) 
of  the  total  production  is  used  in  aerosol 
packaging  such  as  coatings,  paint 
removers,  hair  sprays,  room  deodorants, 
herbicides  and  insecticides.  None  of 
DCM  being  used  in  this  category  is 
recoverable. 

2.  Paint  Remover 

Because  of  the  unique  characteristics 
of  DCM,  its  second  major  use  is  as  a 
paint  remover.  DCM  has  a  unique  ability 
to  penetrate,  blister  and  lift  paint 
coatings.  It  is  estimated  that  23.8% 
(63,100  tons)  of  the  total  U.S.  production 
is  used  as  paint  remover.  None  of  DCM 
being  used  in  this  category  is 
recoverable. 


3.  Other  Miscellaneous  Use 

18.2%  (48,225  tons)  of  the  total  U.S. 
production  is  used  in  various  industrial 
processes  such  as  photographic  film 
splicing  and  gluing,  production  of 
adhesives,  solvent,  cleaning  and  thining 
agents  for  plastics  and  ink.  None  of 
DCM  being  used  in  this  category  is 
recoverable. 

4.  Polyiirethane  Foam  Blowing 

There  are  81  plants  consuming  8.6% 
(22,700  tons)  of  DCM  in  the  foam 
blovnng  of  polyurethanes.  None  of  DCM 
being  used  in  this  category  is 
recoverable. 

5.  Metal  Degreasing 

There  are  35,200  cold  degreasers 
consuming  12,600  tons,  950  open  top 


degreasers  consuming  2,700  tons  and  410 
conveyorized  vapor  degreasers 
consuming  1,100  tons  of  DCM.  Out  of 
16,400  tons  used  in  degreasing,  4,229 
tons  are  estimated  to  be  reclaimed 
(recovered)  in  283  plants  throughout  the 
U.S.  The  percent  of  recovery  varies 
significantly  with  the  type  of  degreasing 
operations  (55%,  22%  and  16%  for  the 
three  degreasing  operations, 
respectively). 

6.  Electronic 

There  are  16,400  tons  of  DCM,  all  of 
which  is  assumed  to  be  released  into  the 
air,  used  by  432  electronic  production 
facilities.  Basically.  DCM  is  used  in  the 
production  of  printed  circuit  boards 
(using  photoresist  chemicals)  for  the 
purpose  of  removing  or  stripping  the 
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remaining  or  omvanted  'Yesist" 
cbemicals.  DCM  also  is  used  as  a  vapor 
degreaser  for  ranoving  flax  frcm  wave 
soldered  oircint  boards  and  as  a 
diffusing  element  for  introducing 
impiKitieB  into  semiconductors  to 
modify  their  electrical  properties.  None 
of  DCM  used  in  this  category  is  believed 
to  be  recoverable. 

7.  Pharmaceuticals 

There  are  11.373  tons  of  DCM  used  in 
1,200  pharmaceutical  production 
facilities.  Most  of  this  amount  is  used  in 
pill  coating  and  the  remainder  is  used  in 
the  extraction  of  reserpine.  cephalothin, 
cephaloride,  cephaprin,  tolbutamide  and 
estrone  and  in  the  production  of  several 
steroids,  antibiotics  and  vitamins. 

a  Extrusion  of  Triacetate  Fibers 

There  are  2.250  tons  of  DCM  used  to 
dissolve  triacetate  polymer  flake  for 
extruding  fibers.  Celanese  Corp.  is  the 
only  company  that  uses  DCM  in  die 
production  of  triacetate  fibers,  at  two 
sites.  Rock  Hill.  S.C.  and  Cumberland, 
Md.  None  of  the  DCM  used  in  diis 
category  is  recoverable. 

9.  Production  of  Polycarbonate  Resins 

There  are  2.150  tons  of  DCM  used  by 
two  facilities  (General  Electric,  at  Mont 
Vernon,  Indiana,  and  Mobay  at  Cedar 
Bayou.  Texas)  for  the  production  of 
polycarbonate  resins. 

In  this  process.  DCM  is  used  as  a 
solvent  in  the  polymerization  reaction  of 
bisphenol  A  and  phosgene  in  the 
presence  of  pyridine.  The  methylene 
diloride  polymer  is  precipitated  by 
alphatic  hydrocarbon,  filtered  and  then 
dried.  Information  on  recovery  of  DCM 
in  the  distillation  columns  and  from  the 
drying  process  is  lacking  at  this  time. 

cL  Occupational  Exposure 

The  primary  source  of  occupational 
exposure  date  is  the  Pedco 
Environmental,  Inc.  \J?E1]  report 
prepared  for  EPA  (Ex.  7-009).  This 
report  indicates  thiat  a  large  number  of 
workers  are  exposed  to  h^  levels  of 
DCM  in  the  woricplace.  Estimates  of 
occupational  exposure  levels  were 
based  on  data  from  several  sources 
including  reports  submitted  to  EPA 
under  TSCA  section  8(a),  (d),  and  (e); 
CSHA's  Inspection  Summary  Reports; 
the  NIOSH  Health  Hazard  Evaluation 
Reports  HHEs):  the  NIOSH  National 
Occupational  Hazard  Siuvey  (NOHS); 
and  industrial  trade  association  reports. 
The  OSHA  and  HHE  reports  contain 
extensive  monitoring  data  for  most  of 
the  industrial  uses  of  methylene 
chloride.  For  three  exposure 
categories — OCM  production,  paint 
remover/formulation,  and 


polycarbonate  resin  production — no 
monitoring  data  was  available,  and  PEI 
assumed  exposure  was  at  the  OSHA 
PEL  This  appears  to  be  a  considerable 
overestimate  and  OSHA  expects  to  be 
able  to  make  better  estimates  on  the 
basis  of  new  field  survey  data  from 
NIOSH.  TTiis  new  data  may  also  allow 
OSHA  to  refine  the  estimates  for  other 
industry  categories.  In  eight  exposure 
categories  where  data  were  ladcing, 
estimates  for  the  total  exposed 
population  were  made  based  on 
individual  plant  work  forces  and  the 
total  number  of  plants  estimated  for  the 
entire  industry. 

A  summary  of  the  occupational 
exposure  data  and  population  at  risk 
reported  by  PEI  is  shown  in  Table  (2). 

Since  the  current  permissible 
exposure  level  (PEL)  for  DCM,  as  an 
eight-hour  time  weighted  average 
(TWA)  is  500  ppm  or  1750  milligrams  per 
cubic  metCT  of  air  (1750  mg/m  '),  it  is 
estimated  that  approximately  26,000 
workers  may  be  exposed  to  levels 
approaching  the  current  PEL. 

Table  2.— Summary  of  Occupational 
Exposure  to  Methylene  Chloride  > 

CPEI  Associates.  1965] 


Industry  category 


Methylene  chloride 
manufacturing. 

Aerosol  pecking 

Aerosol  use 


Paint  remover 
temwlalior). 
Paint  remover  use. 


Polyurettiane  foam 
tilowing. 

Metal  degreasing  .. 

Sotvent  recovery 

Pharmaceutical 

solvent. 
Triacetate 

extrusion. 


Photographic 

flpplicflbonB. 
Solvent  for  piaatics 

Adhesives  use 

Printing 

Production  iotvsnt. 

Electronic 

Cleaning  solvent  ... 

Polycaftionata 

rosin  production. 
Not 


Jot)  category 


Production  woriier 

Packer 

Spray  pairrter 

Mold  releaae 

Olfwr  worker 

Pnxluction  fWng.... 

Paint  stripper 

Water  wash 

Ottwr  urorker 

Foam  operator 

Other  worker 

Oegreeser 

oCTwni  recwmer  „ 
Production  worker. 

Extrusion 

Rniah „.„ 

Other  worker „. 

SpAcer _ _„. 

Gkier „ 

Assembler 

Oftar  worker. 

Laminator 

Gkjer .„ 

Other  worker 

Printer 

Platemaker 

Other  worker 

Compoundar...- 

Other  worker 

Assembler 

Ofher  Worker 

Maintenar)ce 

Psmter 

Machine  operator.. 

Assembler 

PrDductxw  tworker. 

Ott>ar  worker 


number 

of 
workers 


•1.200 

•896 
14.296 
25.972 
50.343 

1.280 

•7.680 

•25.600 

•3,840 

"405 

•162 

227.848 

•170 

19.046 

340 

460 

120 

1.378 

1.514 
964 

8.022 

1.386 
280 
Ml 
43.931 
15.911 
27.531 
15.041 

1.531 
10.399 
11.267 
40.8M 

1.831 
79.951 
22.252 

1.200 

342.064 


8^ 
TWA 
expo- 
sure 

(Ppmf 


500 

91 
13 
23 

7 
500 

18 
19 
55 
15 

28 
13 

4 
41 

426 

31 

2S6 

1 

126 

57 

6 

9 

2 

4 

5 

8 

19 

13 

2 

4 

8 

9 

9 

9 

288 

500 

17 


Table  2.— Summary  of  Ocouphtwnal  ExfO- 
sure  to  Methylene  Chloride  >— Contin- 
ued 


[PB 


tsesi 


industry  category 


Total.. 


Estimated 


Job  category 


of 

worttors 


8-hr 

nvA 

expo- 
sure 
(ppm)' 


1.016.894  •(22.4) 


■  Vahiae  are  baaed  en  Sw  aaamebk;  tiMan  of  the  monitor- 
ing samples  reported  for  a  given  job  crtsgery. 

^  ppm=(nio/m*s2«.4S)«(li>.«l.  MJ|  or  me''"^><0-2B8  or  1 
ppm=3.4  mg/m» 

•EsbrnMad  number  of  tsoikeis  based  en  average  number 
of  workers  per  planl  niuHk)lad  by  the  toW  number  of  plants 
identified. 

*  Tlw  "i«)l  daaailad'  calMny  rapvaaaMa  data  oM^ied 
tramsuveysol  man*  t|VM  ofinduakial  plants  wNch  are  not 
well  defined  fram  'AniMe  of  fl<s  Applk.ab»ll»  of  TSCA 
Seceon  4(f)  to  Mettig^lane  faMeMe^  May  tBSS. 

•  Industry  wide  Averaga  Expoeura  Level 

e.  Health  Effects 

1.  Absorption,  Metabolism  and 
Elimination 

Humans  and  laboratory  animals 
readily  absorb  DCM  by  inhalation  and 
ingestion.  Derma]  absorption  of  DCM 
has  been  observed  in  rats  (Ex.  7-012) 
and  humans  (Ex.  7-013).  In  humans, 
absorption  of  DCM  following  dermal 
exposure  occurs  more  slowly  than 
absorption  occurring  after  ingestion  or 
inhalation.  DCM  is  distributed 
throughout  the  body  after  being  inhaled 
or  ingested  by  humans  or  laboratory 
animals.  DCM  has  been  detected  in  the 
urine  of  dogs  and  humans  (Exs.  7-014,  7- 
015),  in  human  milk  (Ex.  7-018),  and  in 
the  kidney  (Ex.  7-017),  Uver,  and  brain 
(Ex.  7-018)  of  humans  accidentally 
poisoned  by  the  diemicaL 

When  DCM  is  taken  into  the  body,  it 
is  metabolized  to  carbon  monoxide  (Exs. 
7-023, 7-005)  as  an  end-product  via  one 
metabolic  pathway  (the  P-450  mixed 
function  oxidase  pathway  located  in  the 
microsomal  fraction  of  the  cell).  That  is. 
the  biotransformation  of  DCM  to  carbon 
monoxide  occurs  through  the  process  of 
microsomal  oxidative  dechlorination 
(Ex.  7-024)  which  takes  place  primarily 
in  the  liver. 

DCM  is  also  metabolized  to  carbon 
dioxide  (Exs.  7-024.  7-025)  as  an  end 
product  (with  fomaldehsrde  and  formic 
acid  as  metabolic  intermediates)  via 
another  metabolic  pathway  (the 
glutathione-dependent  enzyme  found  in 
the  cystosolic  fraction  of  the  liver  cell 
(Ex.  7-025)).  The  detection  of  formic  acid 
in  the  urine  of  wcxkei*  exposed  to  DCM 
has  led  investigators  to  suggest  that 
DCM  is  first  metabolized  to 
formaldehyde  and  then  to  formic  acid 
(Ex.  7-019). 

Both  pathways  (microsomal,  yielding 
carbon  monoxide,  and  cytosolic. 
yielding  carbon  dioxide)  generate 
metabolically  active  intermediatf;s. 
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formyl  chloride  and  S-chloromethyl 
glutathione,  which  are  theoretically 
capable  of  binding  to  cellular 
macromolecules  such  as  DNA  [Ex.  4- 
005). 

In  vivo  data  suggest  that  during 
exposure  to  low  concentrations  of 
methylene  chloride,  the  two  pathways 
appear  to  be  utilized  concurrently.  The 
metabolism  of  DCM  by  both  pathways 
is  dose  dependent;  i.e.,  the  percentage  of 
the  total  dose  that  is  metabolized 
decreases  with  increasing  dose 
concentrations,  indicating  that  at  high 
doses,  the  metabolic  pathways  become 
saturated.  The  oxidative  (microsomal] 
pathway  appears  to  be  more  readily 
saturated  than  the  glutathione- 
dependent  (cytosolic)  pathway  (Ex.  7- 
007). 

The  carbon  monoxide  generated  as  an 
end  product  of  methylene  chloride 
metabolism  impairs  the  ability  of  the 
blood  to  transport  oxygen  to  die  tissues. 
Hemoglobin  has  a  strong  affinity  for 
carbon  monoxide,  approximately  210 
times  greater  than  for  oxygen.  Tids 
results  in  carbon  monoxide  being 
readily  attached  to  hemoglobin  and 
slowly  dissociated.  Once  the 
carboxyhemoglobin  is  formed,  the 
hemoglobin  becomes  unavailable  to 
transport  oxygen  and  the  release  of 
oxygen  from  oxygenated  hemoglobin  is 
affected. 

Elimination  of  DCM  from  the  body 
occurs  primarily  through  pulmonary 
excretion;  approximately  85%  is 
excreted  unchanged.  Small  amounts  of 
DCM  are  eliminated  via  the  kidney.  The 
plasma  half-life  of  inhaled  DCM  in 
humans  is  estimated  to  be  40  minutes 
(Ex.  7-015).  Elimination  of  DCM  from 
human  muscle  and  adipose  tissue  has 
been  estimated  to  occur  in  60-80 
minutes  and  240  minutes,  respectively 
(Exs.  7-023,  7-005). 

2.  Non-Carcinogenic  Health  Effects 

DCM  has  been  associated  with 
several  adverse  health  effects  (in 
addition  to  cancer)  as  reported  in  EPA's 
Health  Assessment  Document  for  DCM 
(Ex.  4-005).  These  include  effects  on  the 
cardiovascular  system,  the  central 
nervous  system,  as  well  as  possible 
effects  on  the  kidneys  and  liver.  These 
effects  were  observed  in  studies  of 
workers  and  laboratory  animals.  Central 
nervous  system  effects  have  been 
observed  in  humans  at  concentrations  at 
or  above  200  parts  per  million  parts  of 
air  (ppm).  Kidney,  liver  or 
cardiovascular  effects  either  have  not 
been  reported  in  humans  or  have  been 
reported  only  at  concentrations  above 
500  ppm,  the  current  OSHA  standard. 

Central  nervous  system  depression 
has  accompanied  accidental  DCM 


poisoning,  indicating  that  the  chemical 
crosses  the  blood/brain  barrier  (Ex.  7- 
017,  7-019).  DCM  also  crosses  the 
placental  barrier,  but  teratogenic  effects 
were  not  observed  in  studies  in  which 
DCM  was  administered  by  inhalation  to 
Swiss-Webster  mice  and  to  Long-Evans 
and  Sprague-Dawley  rats  (Exs.  7-020,  7- 
021,  7-022). 

Various  in  vivo  toxicity  experiments 
have  established  the  liver  as  the  primary 
target  organ  for  DCM,  and  central 
nervous  system  depression  as  the  major 
grossly  observable  effect.  In  cases  of 
accidental  poisoning  in  humans,  the 
prominent  effects  include  central 
nervous  system  depression,  behavioral 
changes,  irritation  of  the  mucous 
membranes,  cardiovascular  effects, 
pulmonary  irritation  and  edema,  and 
carboxyhemoglobinemia. 

In  single  dose  experiments  in  mice, 
the  subcutaneous  and  intraperitioneal 
L£^  values  for  DCM  were  found  to  be 
6,452  and  1,987  mg/kg,  respectively  (Exs. 
7-027,  7-028).  When  dogs,  rabbits, 
guinea  pigs,  and  rats  were  exposed  to 
air  containing  5,000  ppm  DCM  (7  hours 
per  day.  5  days  per  week  for  up  to  6 
months)  only  the  guinea  pigs  were 
affected  (Ex.  7-003).  Decreased  growth 
in  the  guinea  pigs  was  the  only 
observable  effect;  no  DCM-related 
lesions  were  seen.  Exposure  to  DCM  at 
a  concentration  of  10,000  ppm  (4  hours 
per  day,  S  days  per  week  for  up  to  8 
weeks)  produced  fatty  metamorphosis  of 
the  liver  in  guinea  pigs  and  dogs,  but  no 
DCM-related  lesions  were  seen  in  rats 
and  rabbits.  In  addition,  exposure  to 
DCM  was  associated  with  increased 
incidence  of  hepatic  hemosiderosis, 
cytomegaly,  cytoplasmic  vacuolization, 
necrosis,  granulomatous  inflammation, 
and  bile  duct  fibrosis  in  rats. 

3.  Carcinogenic  effects 

Data  provided  in  a  recent  NTP 
biossay  (Ex.  4-035)  demonstrate  that 
DCM  is  a  carcinogen  in  two  species  of 
laboratory  animals,  rats  and  mice. 

In  this  study,  eight-week-old  F  344/N 
rats  and  nine-week-old  BeC3Fl  mice 
were  exposed  to  various  concentrations 
of  DCM  through  inhalation.  Fif^  rats  of 
each  sex  were  exposed  to  DCM  at 
concentrations  of  0.  lOOa  2000.  or  4000 
ppm,  while  the  same  number  of  mice 
were  exposed  to  concentrations  of  0. 
200a  or  4000  ppm  of  DCM.  The 
inhalation  exposures  were  administered 
6  hours  a  day,  5  days  a  week  for  102 
weeks.  All  animals  were  observed  for 
mortality,  and  moribund  animals  were 
sacrificed.  All  animals  were  necropsied 
and  histologically  examined. 

The  incidence  of  mammary  adenoma 
or  fibroadenoma  in  the  male  rats  was  0/ 
50  (number  of  animals  with  the 


response/number  of  animals  examined 
for  that  response)  in  the  controls  (o 
ppm),  0/SO  in  the  low-dose  group  (1000 
ppm),  2/50  in  the  mid-dose  group  (2000 
ppm),  and  5/50  in  the  high-dose  group 
(4000  ppm).  Combining  subcutaneous 
tissue  fibromas  with  mammary  tumors 
increased  the  timior  incidence  to  1/50, 
1/50, 4/50  and  9/50  for  die  control,  low-, 
mid-  and  high-dose  groups,  respectively. 

The  incidence  of  mammary  adenoma 
or  fibroadenoma  in  the  female  rats  was 
5/50  in  the  controls,  11/50  in  the  low- 
dose  group,  13/50  in  the  mid-dose  group, 
and  23/50  in  Uie  high-dose  group.  The 
combined  incidence  of  several  other 
tumors  of  the  mammary  gland 
(adenoma,  fibroadenoma, 
adenocarcinoma,  or  mixed  malignant 
tumors)  was  also  significanUy  increased 
in  the  treated  female  rats. 

In  the  female  mice,  the  incidence  of 
alveolar/bronchiolar  adenoma  (lung) 
was  2/50  in  the  controls,  23/48  in  the 
low-dose  group,  and  28/48  in  the  hi^- 
dose  group.  The  incidence  of  alveolar/ 
broncfaiolar  carcinoma  was  l/SO  in  the 
control  group.  13/48  in  the  low-dose 
group,  and  29/48  in  the  high-dose  group. 
The  number  of  females  with  either 
alveolar-bronchiolar  adenoma  or 
carcinoma  combined  was  3/50  in  the 
control  group.  30/48  in  the  low-dose 
group,  and  41/48  in  the  high-dose  group. 
The  incidence  of  hepatocellular 
adenoma  (liver)  was  2/SO  in  the 
controls.  6/48  in  the  low-dose  group,  and 
22/48  in  the  high-dose  group.  The 
incidence  of  liepatocellular  carcinoma 
was  1/50  in  the  controls,  11/48  in  the 
low-dose  group,  cmd  32/48  in  the  high- 
dose  group,  while  the  number  of  female 
mice  with  either  hepatocellular 
carcinoma  or  adenoma  combined  was  3/ 
50  in  the  control  group,  16/48  in  the  low- 
dose  group,  and  40/48  in  the  high-dose 
group. 

In  the  male  mice,  the  incidence  of 
alveolar/bronchiolar  adenoma  was  3/50 
in  the  control  group,  19/50  in  the  low- 
dose  group,  and  24/50  in  the  high-dose 
group.  The  incidence  of  alveolar/ 
bronchiolar  carcinoma  was  2/50  in  the 
control  group.  10/50  in  the  low-dose 
group,  and  28/50  in  the  high-dose  group, 
while  the  number  with  either  adenoma 
or  carcinoma  combined  was  5/50  in 
controls,  27/50  in  the  low-dose  group, 
and  40/50  in  the  high-dose  group.  The 
incidence  of  hepatocellular  carcinoma 
was  13/50  in  the  coiTbijls,  15/49  in  the 
low-dose  group,  and  26/49  in  the  high- 
dose  group.  The  incidence  of 
hepatocellular  adenoma  or  carcinoma 
combined  was  22/50  is  controls,  24/49  in 
the  low-dose  group,  and  33/49  in  the 
high-dose  group.  The  incidence  of 
hepatocellular  adenomas  was  not 
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significantly  increued  as  compared  to 
controls. 

In  siunmaiy,  there  was  a  positive  but 
marginal  trend  in  the  incidence  of 
hepatocelhiiar  neoplastic  nodules  or 
hepatoceflular  carcinomas  (combined] 
in  female  rats.  The  incidence  of 
squamous  metaplasia  of  the  nasal  cavity 
was  higher  in  female  than  male  rats.  The 
Incidence  of  increased  mononuclear  cell 
leidcemia  was  also  noted.  Exposing  to 
DCM  was  also  associated  wf& 
increased  incidence  of  lung  tumors 
(alreolar,  bronchiolar  adenomas  and 
carcinoraas)  in  mice. 

In  addition  to  the  hepatocellular 
adenomas  and  carcinomas,  and  liver 
and  lung  neoplasms,  testicular  atrophy 
(male)  and  uterine  and  ovarian  atrophy 
(lemale)  and  cjrtologic  degeneration  of 
liver  were  also  increased  in  mice,  lliese 
adverse  health  effects  may  have  an 
additional  impact  on  the  new  revised 
DCM  standard. 

DCM  induced  a  dose-dqiendent 
statistically  significant  increase  in  liver 
and  long  adenomas  and  carcinomas  in 
both  Kxes  of  mice.  It  also  {voduced  a 
dose-related,  increased  incidence  of 
mammary  gland  fibroadenomas  in 
female  rats.  In  male  rats,  the  combined 
incidence  of  mammary  gland  tumors  and 
subcutaneous  tissue  fibromas  was 
statistically  significant. 

Based  on  the  above  findings,  NTP 
concluded  that  there  was  Kjme  evidence 
of  carcinogenicity  in  male  rats 
(neoplasms  of  mammary  gland],  and 
clear  evidence  of  carcinogenicity  in 
female  rats  (neoplasms  of  mammary 
gland]  and  in  both  male  and  female  mice 
(alveolar/bronchtolar  neoplasms  and 
hepatocellular  neoplasms). 

The  tumors  observed  in  the  NTP 
bioassay  are  consistent  with  the  types 
of  tumors  observed  in  several  other 
oncogenicity  studies  (Ex.  4-005)  of  DO^. 
Three  other  studies  (Exs.  4-025,  7-029, 
7-030]  reported  an  increase  in  benign 
mammary  tumors  in  rats,  as  well  as 
increases  of  other  tumors  at  other  sites. 

Dow  demical  Company  in  1980  (Ex. 
4-025]  tested  male  and  female  Syrian 
hamsters  with  air  concentrations -of  0, 
500,  l,50a  or  3,500  ppm  DCM  (6  hours 
per  day.  5  days  per  week)  for  2  years. 
These  exposures  did  not  adversely 
affect  survival  or  produce  DCM-related 
lesions.  When  male  and  female  ^lagne- 
Dawley  rats  were  exposed  under  the 
same  conditions,  reduced  survival  was 
seen  in  the  group  of  females  exposed  at 
the  highest  concentration.  Dose-related 
increases  were  observed  in  the  total 
number  of  fibromas  or  fibroadenomas  in 
the  mammary  gland  of  females.  The 
increase  in  fibromas  reflected  an 
increase  in  the  number  of  tumors  found 
in  individual  animals,  since  (he  number 
of  females  with  mammary  tiunors  did 
not  increase.  Increased  incidences  of 


mammary  tumors  were  also  found  in 
male  rats  exposed  at  1,500  or  3,500  ppm 
DCM.  althou;^  the  increases  were  not 
as  pronounced  as  those  seen  in  females. 
Male  rats  also  demonstrated  a 
statistically  significant  increase  of 
sarcomas  of  thie  salivary  gland  region  at 
these  two  dose  levels. 

In  a  subsequent  inhalation  study  by 
Dow  Chemical  Company  in  1982,  (Ex  7- 
029]  male  and  female  Sprague-Dawley 
rats  were  exposed  to  DCM  at 
concentrations  of  0,  50,  200,  and  500 
ppm.  The  500  ppm  concentration 
produced  mammary  fibroma/ 
fibroadenomas  in  males  and  females, 
but  salivary  gland  tumors  were  not 
observed.  Exposure  to  DCM  at 
concentrations  of  200  ppm  or  less  could 
not  be  associated  with  tumor 
production. 

In  2-year  studies  sponsored  by  the 
National  Coffee  Association  (Exs.  7-030, 
4-029],  F344  rats  were  administered  a  5. 
50, 125,  and  230  mg/kg  per  day  of  DCM 
in  drinking  water  and  B6c3Fi  mice  were 
administered  0,  60, 125, 185,  and  250  mg/ 
kg  per  day  in  drinking  water.  The  "no 
evidence"  of  chemically  induced 
carcinogenesis  could  be  associated  with 
the  relatively  low  doses  being 
administered  to  the  animals. 

A  review  of  two  epidemiology  studies 
(Exs.  4-027. 4-030.  &-014c)  on  workers  in 
plants  using  DCM,  concluded  that 
design  limitations  of  these  studies  made 
them  inadequate  to  assess  the  statistical 
significance  of  cancer  mortality. 
Moreover,  neither  study  reported  a 
statistical  increase  in  death  from  cancer 
except  the  occurrence  of  8  pancreatic 
cancer  deaths  (vs.  3.1  expected]  among 
the  cohort  Study  limitations  such  as 
small  population  of  workers  and 
insufficient  foDow-up  periods  prevented 
obtaining  conclusive  results. 

4.  Risk  Assessment 

The  NTP  bioassays  have  provided 
clear  evidence  of  carcinogenicity  in 
female  rats  and  in  both  sexes  of  mice. 
EPA  (50  FR  42037).  FDA  (50  FR  51551] 
and  CPSC  (Ex.  5-005]  determined  that 
these  data  are  suitable  for  use  in  a 
quantitative  assessment  of  risks  to 
human  populations  exposed  to  DCM. 
Briefly,  the  results  of  these  risk 
assessments  are  listed  below: 

The  EPA  Cancer  Assessment  Group 
(CAG)  assumes  that  humans  and 
animals  exposed  to  equal  doses  of  a 
carcinogen  on  a  (mg/kg)  *'  *  basis  over 
equivalent  proportions  of  a  lifetime  will 
encounter  the  seime  degree  of  cancer 
risks  (Ex.  4-006.  pp.  101-3).  This  means 
that  a  rodent  with  weight  WR,  exposed 
to  a  dose  of  D  mg/kg/day  and  a  human 
exposed  to  a  dose  of  D  (WH/WR)-"» 
mg/kg/day  would  be  expected  to 
encounter  the  same  lifetime  cancer 
risks. 


The  dose  conversion  factors  are: 

1  mg/kg/day  for  male  rat=0.188  mg/dk/day 

for  human 
1  mg/kg/day  for  female  rat =0.158  mg/kg/ 

day  for  human 
1  mg/kg/day  for  male  mice=0J)8O9  mg/kg/ 

day  for  tiuman 
1  mg/kg/day  for  frawle  mice=a0770  mg/kg/ 

day  for  human 

The  standard  CAG  assumption  of  a 
human  inhalation  rate  of  20  m^/day  is 
applied  to  obtain  an  estimate  of  the  unit 
risk  for  a  human  iahaling  1  ug/m'  of 
DCM  continuously  over  a  lifetime. 

A  continuous  exposure  to  1  ug/m*  of 
DCM  is  equal  to  an  exposure  of  1  ug/ 
m»Xl0-»  mg/ug  X  20  m'day  X  (1/70) 
kg=2.86  X  lO-'mi/kg/day." 
exposure).  Using  ttie  NTP  female  mouse 
data  and  the  multistage  model,  an 
upper-limit  incremental  lifetime  cancer 
risk  estimate  of  4.1xi0~*is  calculated 
for  this  exposure.  That  is,  a  continuous 
exposure  to  1  |yig/ti*of  DCM  over  a 
lifetime,  will  yield  upper-limit 
incremental  life  cancer  risk  estimates  of 
4.1  X 10"*  (4.1  cases  per  million  exposed 
workers). 

Since  1  fig/m*  DCM  is  equivalent  to 
2.88X10"*  ppm.  the  upper-limit 
incremental  life  cancer  risk  estimate  is 
(4.1X10-l/(2.88xlO-*)=1.4XW*.That 
is  a  continuous  exposure  at  1  ppm  will 
yield  1.4  excess  cancer  cases  per 
hundred  workers. 

The  continuous  lifetime  equivalent 
DCM  exposure  of  the  Kodak  employees 
(Exs.  4-027.  4-03a  7-040.  8-014c]  in  the 
aforementioned  epidemiological  studies 
was  estimated  to  be  between  1.88  and 
7.52  ppm.  based  on  a  20  year  exposure 
for  the  252  long-tenn  workers.  Based  on 
the  upper-limit  incremental  lifetime 
cancer  risk  estimate  of  1.4  X 10"  *  ppm  " " 
for  continuous  human  exposure,  the 
upper  bound  of  the  lifetime  cancer  risk 
encountered  by  th«se  workers  is 
estimated  to  between  0.026 
(1.88X1.4X10-*)  and  0.105, 
(7.52X1.4X10"^.  This  is  equivalent  to 
6.6(0.028X2.52)  to  26.5  (0.105X2.52) 
excess  cancer  deaths  over  the  Ufe  time 
of  252  (2.52  X 100)  Workers.  However, 
EPA  stated  that  "because  the  study 
follow-up  period  was  21  years  and  most 
workers  were  not  •bserved  until  death, 
it  is  probable  that  only  a  fraction  of  the 
estimated  excess  oancer  deaths  were 
seen."  In  the  absence  or  a  more  rigorous 
method,  it  is  estimcted  by  CAG/EPA 
that  the  fivction  of  cancer  cases  that 
would  be  observed  in  the  follow-up 


•*  1  a8/in>=Z.86xlO-*mg/k8/day  (continous 
exposure). 
1  ppm  =  l  mg/kg/day. 
1  ppm  =  3472  ug/m*. 
1  ug/m'=2.88X20-«I»m. 
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period  is  approximately  43%  of  the 
calculated  value.  Thus  the  95%  vppet 
limits  ere  6.6  x  43%  «  2.8  and 
26.5  X  43%  >:  11.3  cancer  death  due  to 
DCM  exposure  at  1.88  and  7.S2  ppm. 
respectively.  The  power  of  the  study  to 
detect  an  excess  of  2.8  deaths  from  total 
cancer  is  0.07.  The  power  to  detect  11.3 
cancer  deaths  is  asi. 

The  ability  of  the  Friedlander  et  aL 
study  (Exs.  4-027. 4-030)  to  detect 
excess  lung  cancer  deaths  is  calculated 
similtkrly  by  obtaining  an  estimate  of 
risk  for  lung  cancer  from  the  observed 
excess  of  hmg  tumors  in  female  mice. 
Again  using  the  NTP  mouse  data  for 
lung  carcinoma  or  adenoma,  the  upper- 
limit  bicremental  unit  lung  cancer  risk 
estimate  for  humans  is  found  to  be 
9.5xiO-»(ppm  "T  for  continuous 
exposure.  Using  this  risk  value  for  total 
cancers  leads  to  the  estimate  of  an 
upper  bound  of  1.9  to  7.7  lung  cancers 
due  to  DCM  exposure,  which  is  well 
above  the  power  of  the  Friedlander 
study  in  which  8.1  long  cancer  deaths 
were  expected.  The  power  of  the 
Friedlander  approadi  to  detect  such 
risks  is  009  and  0.62  for  the  1.9  and  7.7 
lung  cancers,  respectively. 

In  conclusion,  based  on  current 
published  data,  the  essentially  negative 
Friedlander  studies  do  not  appear  to 
have  the  power  to  rule  out  an  overall 
cancer  risk  or  the  lung  cancer  risk  that  is 
predicted  fctMn  the  NTP  mice  study. 

Consistent  with  EPA's  assessment  (50 
FR  42037),  FDA.  in  its  risk  assessment, 
concluded  that  the  epidemiological 
results  must  be  considered  inconclusive 
due  to  design  limitations  snch  as  smaU 
numb«s  of  workers  and  insufficient 
duration  of  eiqweore.  In  its  risk 
assessment.  FDA  calcalated  exposure 
estimates  and  assomed  that  a  consumer 
will  use  a  DCM  hair  spray  once  a  day. 
that  the  spray  period  is  5  seconds,  tiiat 
the  consumer  will  remain  in  the  spraying 
zone  for  5  to  10  minutes,  and  that  the 
average  omcentration  erf  methylene 
chloride  in  the  breathing  zone  is  50  ppm 
for  coBsomers  (equivalent  to  0.174  ppm 
continuous  exposure  relative  to  367  ^im 
continuous  exposure  for  mice  exposed 
to  2000  ppm  for  6  hour/day  for  5  days/ 
week).  Using  the  incidence  of  benign 
and  malignant  neoplasms  in  female  mice 
exposed  at  2000  ppm  (NTP  Study),  FDA 
estimated  the  upper  bound  lifetime 
cancer  risk  for  conaumen  to  be  ranging 
fromlxiO-»(linlOOO)tolx  "Min 
10,000}  depending  on  the  extrapolation 
method  (mg/Kg/day  or  ppm  air 
concentration). 

Since  the  DCM  time  weighted  average 
concentration  for  hair  dressers  is  in  the 
order  of  one  magnitude  (1.74  ppm), 
based  on  FDA's  determations,  the  upper 
bound  lifetime  cancer  risk  would  range 


from  1  in  100  to  1  in  lOOa  At  the  cmrent 
OSHA's  PEL  of  500  i^Hn,  tiie  time 
weighted  average  for  continuous 
exposure  is  500  ppm  x  (8/24)  hours,  x 
(5/7  day  =>  119  ppm  (684  times  the 
consumers  exposure  or  86  times  the  hair 
dressers  exposure). 

If  the  FDA  approach  is  used,  it 
appears  that  the  upper  bound  estimate 
of  lifetime  cancer  risk  for  industrial 
workers  at  the  current  PEL  would  be 
ranging  fix)m 

(1X10-»X684)  =  (2  in  3)  =  66.6X10-* 
to  (1X10-«X884)  =  (2  to  SO)  =  6.86X10-* 

Since  EPA's  and  FDA's  risk 
assessments  used  different  approaches 
and  assumptions,  OSHA  is  currentiy 
conducting  a  detailed  risk  assessment 
that  meets  OSHA's  needs  and  that  takes 
into  account  a  more  appropriate 
assumptions  as  to  prevailing 
occupational  exposure  levels  and  risks. 
However,  even  though  the  risk  data  of 
EPA  and  FDA  do  not  meet  OSHA's 
need,  OSHA  has  determined, 
preliminarily,  that  die  available  risk 
information  does  warrant  the  initiation 
of  revised  DCM  standard. 

CPSC  does  not  have  a  formal  risk 
assessment  available  at  this  time,  but 
plans  to  make  their  staff  assessment 
available  to  the  public  in  the  near  future. 
On  February  28. 1986.  CPSC  expressed 
concern  that  the  regulation  of  DCM 
would  be  too  late  for  many  consumers 
(estimated  1,380  Americans/year) 
contracting  cancer  from  use  of  DCM 
containing  paint  stiippers  (Ex.  6-005). 

5.  Mutagenic  Effects 

Mutagenicity  data  indicate  tiiat  DCM 
is  a  mutagen  with  the  potential  for 
inducing  gene  mutations  in  exposed 
human  calls. 

DCM  is  mutagenic  in  Salmonella 
typhimurium  in  the  presence  and 
absence  of  S9  (rat-liver  microsomal 
activation  mixture,  also  called  rat-liver 
homogenate)  when  the  cells  ace  exposed 
to  DQA  vapor  in  a  desiccator  (Ex.  7- 
034).  The  International  Agency  for 
Research  on  Cancer  (lARC)  (Ex.7-035) 
has  concluded  that  DCM  is  mutagenic  in 
S.  typhimurium  TA98  and  TAloa  The 
vapor  is  also  mutagenic  in  the  plant 
Tradescantia  and  causes  mitotic 
recombination  and  gene  conversion  in 
yeast.  DCM  has  given  mixed  results  in 
the  sex-linked  recessive  lethal  assay  in 
Drosophila  and  in  cell  tranformation 
studies  in  vitro.  Most  in  vivo  or  in  vitro 
studies  in  mammalian  systems  have 
given  negative  results.  DCM.  however, 
did  induce  some  chromosomal 
aberrations  in  Chinese  hamster  cells 
(Ex.  7-049). 

Investigation  of  the  role  of  bacterial 
metabolism  in  the  mutagenicity  of  DCM 


revealed  that  S.  typhimurium  strain 
TAlOO  metabolized  this  compound  to 
water-soluble  metabobtes  and  to  both 
carbon  monoxide  and  carbon  dioxide. 
The  detection  of  these  gases  suggests 
that  metabolism  by  the  bacteria  occurs 
by  pathways  similar  to  tiuMe  known  in 
the  rat  Furthermore.  DCM  is  shown  to 
be  a  C-1  substrate  frir  bacterial  strain 
DM-l,  the  metabolic  pathways  again 
being  very  similar  to  those  in 
mammalian  systems.  The  finding  of  a 
laige  number  of  water-soluble 
metabolites  in  the  metabolism  of  DCM 
by  TAlOO  is  consistent  witii  the  use  of 
the  compound  as  a  C-1  substrate  by 
these  bacteria  also. 

Deactivation  of  die  mutagenic 
metaboUtes  occurs  maiiUy  by  rapid 
chemical  decon^MMiticm  and  is 
relatively  faidepaident  of  the  site  of 
formation  or  the  distribution  of 
deactivating  enzymes  (Ex.  7-036). 
Consequ«itiy,  the  lack  of  mutagenicity 
in  mammalian  systems  may  be  due  to 
the  inability  of  the  target  cells  to 
metabolize  DCM  or  to  the  instability  of 
mutagenic  metabolities  (if  formed  by  the 
S9)  preventing  transport  into  the  cell 
and  interaction  with  the  DNA. 

6.  Environmental  Effects 

Environmental  effects  information  is 
limited.  Some  of  these  effects  are 
summarized  in  EPA's  1980  Criteria 
Document  (Ex.  4-007)  for  fresh  water 
and  salt  water  which  was  developed  for 
certain  halomethanes,  including  DCM. 
In  this  document.  EPA  collected  some 
information  on  the  toxicity  of  DCM  to 
aquatic  species.  These  effects,  and  any  ' 
other  environmental  effects  identified, 
will  be  evaluated  as  part  of  this 
rulemaking,  to  the  extent  that  OSHA's 
revised  standard  may  have  an  impact  in 
this  area. 

7.  Conclusion 

In  conclusion,  the  available  body  of 
information  on  T^pM.  provides  sufficient 
evidence  of  carcinogenicity  in  two 
animal  species  and  positive^mdications 
of  mutations  in  three  organiams,  but  the 
human  epidemiological  data  are 
considered  inconclusive.  OSHA 
determined  that  the  inconclusiveness  of 
the  human  data  are  due  to  lack  of 
definitive  studies  follow-up  as  well  as 
possible  dilution  of  data.  Therefore, 
OSHA  uses  the  carcinogenicity  evidence 
in  the  published  animal  studies, 
supported  by  the  positive  mutagenicity 
assays,  as  the  basis  for  pubhshing  this 
ANPRM. 

It  should  be  noted  that  several 
industry-sponsored  metabolic  and 
pharmacokinetic  studies  are  now  under 
way  that  may  answer  some  of  the 
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questions  about  the  metabolism  of  DCM. 
OSHA  will  take  these  data  Into 
consideration  during  the  analyses  and 
assessments  of  DCM  hazards. 

Other  relevant  information  on  the 
effects  of  DCM  on  man  and  the 
environment  is  summarized  in  the  EPA 
Health  Assessment  Document  (EPA  600/ 
»-«2-004F)  {Ex.  4-005). 

f.  Request  for  Comments 

Interested  parties  are  requested  to 
submit,  in  quadruplicate,  written 
comments,  and  additional  data  related 
to  the  information  provided  in  this 
Advance  Notice  of  Proposed 
Rulemaking.  To  supplement  previous 
submissions  to  OSHA's  and  EPA's 
dockets,  new  submissions,  written 
comments,  suggestions,  and  any 
information  on  industrial  production, 
consumption,  use.  recovery,  and 
distribution  of  DCM  are  herein  solicited. 
It  would  facilitate  the  Agency's  action,  if 
interested  parties  address  their 
comments  to  the  issues  listed  below. 
Information  is  specifically  requested  in 
response  to  the  following  issues: 

-4.  Health  Effects 

(1)  What  studies,  including  their 
strengths  and  weaknesses  (if  any) 
should  OSHA  consider  in  its  assessment 
of  potential  health  risks,  especially  the 
carcinogenic,  chronic  neurological 
effects,  encephalopathy,  teratogenic  and 
mutagenic  effects  of  DCM? 

(2)  What  dermal  absorption  studies 
are  available  and  what  is  the  extent  of 
potential  adverse  health  effects  resulting 
from  dermal  exposure? 

(3)  Are  there  studies  or  evidence 
indicating  the  combined  effects  of 
inhalation  and  dermal  exposures? 

(4)  How  should  OSHA  estimate  the 
significance  of  risk  at  the  current 
exposure  limits,  including  risks  at  the 
1000  ppm  STEL  and  2000  ppm  peak. 
Specifically: 

(a)  What  methods  are  most 
appropriate  to  quantify  the  risk  of 
cancer  and  other  adverse  health  effects 
from  exposure  to  DCM? 

(b)  Which  studies  of  DCM  should  be 
used  for  a  quantitative  risk  assessment? 

(c)  Which  tumor  incidences,  in  which 
animal  species,  by  which  route(s)  of 
administration  and  dose  level(s).  should 
be  selected  for  use? 

(d)  How  should  dose  levels  in 
experimental  studies  be  converted  to 
equivalent  dose  for  occupationally 
exposed  persons  and  how  should  the 
dose  levels  be  expressed? 

(e)  Should  corrections  be  made  for 
species-fo-species  extrapolation  and  for 
combined  routes  of  exposure  (i.e.  dermal 
and  inhalation)?  How? 


(f)  Which  mathematical  models 
should  be  used  for  describing  the  dose 
response  relationship  between  DCM 
occupational  exposures  and  the  risk  of 
cancer  or  other  health  effects? 

(g)  Are  there  data  available  to 
indicate  a  "dose-rate"  effect  for  DCM 
exposure?  (i.e..  are  any  health  effects  of 
DCM  dependent  on  the  time  period  over 
which  exposure  occurs  rather  than 
solely  on  the  total  dose  received?) 

B.  Permisnible  Exposure  Levels 

Before  the  release  of  the  recent  animal 
studies  indicating  the  potential  human 
carcinogenicity  of  DCM.  ACGIH.  in 
1975.  recommended  reducing  the  PEL 
from  500  ppm  to  100  ppm.  In  1976, 
NIOSH  recommended  a  reduction  of  the 
TLV  from  500  ppm  to  75  ppm  (in  the 
absence  of  carbon  monoxide)  and 
lowering  it  further  if  CO  was  present. 
On  April  18. 1988.  NIOSH  published  the 
Current  Intelligence  Bulletin  (CIB)  No. 
46;  Methylene  Chloride  (Ex.  8-026).  In  its 
CIB.  NIOSH  recommended  that 
"methylene  chloride  be  regarded  as  a 
potential  occupational  carcinogen"  and 
"be  controlled  to  the  lowest  feasible 
limit."  On  May  21. 1986.  ACGIH 
announced  the  TLVs  intended  change 
for  DCM  (Ex.  8-027).  In  it  ACGIH 
reduced  the  TLV  from  100  ppm  to  50 
ppm.  eliminated  the  STEL  of  500  ppm. 
and  classified  DCM  as  an  industrial 
substance  suspect  of  carcinogenic 
potential  for  man  (A2).  These 
recommendations,  combined  with  the 
new  evidence  of  the  potential 
carcinogenicity  of  DCM,  indicate  that 
OSHA  should  consider  lowering  the 
current  permissible  exposure  limit. 

Based  on  quantitative  risk  assessment 
data: 

(1)  Should  a  revised  standard  be 
developed  to  include  an  8-hour  time 
weighted  average,  ceiling  limit,  an 
action  level  or  a  combination  of  limits? 

(2)  What  permissible  exposure  limits 
should  be  proposed  and  what  support,  in 
the  health  evidence,  is  available  for 
these  numbers? 

(3)  What  data  support  the  feasibility 
for  measuring  the  lower  permissible 
limits  (including  accuracy  and  precision 
of  collection  and  analytical  procedures)? 

(4)  What  data  support  the 
technological  feasibility  for  achieving 
lower  permissible  limits  for  the  major 
industrial  sectors  (e.g.  production 
facilities,  degreasing,  paint  removal, 
extrusion  of  triacetate  fiber, 
pharmaceutical,  electronic,  foam 
blowing,  aerosol  packaging,  production 
of  polycarbonate  resins,  photographic, 
adhesive,  and  other  industrial  usage)? 

(5)  How  should  the  standard  deal  with 
the  effects  of  occupational  exposures  to 
DCM  in  conjunction  with  those  of 


carbon  monoxide  (metabolite  of  DCM). 
and  possibly  phosgene  (product  of  DCM 
heat  decompoeition)?  Should  the  PEL  for 
DCM  be  lower  when  these  other 
substances  are  present?  How  should  an 
air  monitoring  strategy  deal  with  such 
combined  exposures? 

C.  Production  and  Control  Systems 

(1)  What  are  current  production  and 
industrial  processes  and  their 
associated  engineering  controls? 

(2)  Are  there  data  indicating  the 
efficiency  of  the  currently  employed 
control  techniques? 

(3)  Is  there  any  industrial  sector  or 
industrial  operation  within  a  certain 
sector  that  can  demonstrate  infeasibility 
of  employing  engineering  methods  for 
controlling  workers'  exposure  at  lower 
than  current  limits? 

(4)  What  are  the  potential 
modifications  In  process  or  production 
technologies  that  are  available  or  can  be 
implemented  for  reducing  workers' 
exposures? 

(5)  What  level  of  exposure  reduction 
can  be  expected  from  employing  specific 
process  modifications  or  installing 
specific  engineering  controls? 

D.  Substitution  Availability 

(1)  Are  there  substitutes  for  DCM  and 
what  are  their  limitations? 

(2)  For  any  entailable  substitute,  are 
there  studies  available  docimienting 
potential  adverse  health  effects? 

(3)  Are  there  unique  situations  or 
industrial  operations  or  uses  where 
substitutes  are  determined  to  be  either 
unavailable  or  infeasible  to  use  for 
controlling  workers'  exposures? 

(4)  Are  there  industrial  uses  where 
substitutes  can  replace  only  a  portion  of 
the  total  DCM  In  a  mucture? 

(5)  What  is  the  extent  and  the  impact 
of  such  partial  substitution? 

(6)  How  efTident  are  substitutes  as 
compared  to  DCM  in  specific  industrial 
uses? 

(7)  Are  there  non-chemical  substitutes 
for  uses  that  now  employ  methylene 
chloride? 

E.  Protective  Equipment  and  Respirators 

(1)  What  types  of  respirators  are 
available  for  protection  against  DCM? 
What  type  are  currently  being  supplied 
by  employers  for  protection  against 
DCM? 

(2)  What  other  types  of  protective 
equipment,  such  as  gloves  and  aprons, 
are  currendy  being  supplied  by 
employers? 

(3)  What  is  the  durability  or  resistivity 
of  this  protective  equipment  to  DCM? 

(4)  Under  what  conditions  (e.g. 
exposure  level,  type  of  operation. 
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duration  of  exposure)  do  employers 
presently  provide  protective  equipment 
and  respirators  to  their  exposal 

employees? 

F  Workers  Exposure  and  Monitoring 

(1)  What  are  the  job  categories  for 
each  operation  or  process  within  each 
industrial  sector  (i.e.  production, 
reclamation,  degreasing,  extrusion  of 
triacetate  fibers,  pharmaceutical, 
electronic,  foam  blowing,  aerosol 
packing,  production  of  polycarbonate 
resins,  photographic,  adhesive, 
pesticides  and  paint  remover),  in  which 
workers  are  potentially  exposed  to 
DCM?  For  each  job  category,  please 
provide  a  brief  description  of  the 
operation. 

(2)  How  many  workers  are  exposed  or 
have  the  potential  for  exposure  to  DCM 
in  each  job  category? 

(3)  What  are  the  frequency,  duration 
and  levels  of  exposures  to  DCM  at  each 
job  category?  Please  include  the 
sampling  and  analytical  methods  and 
type  of  samples  used  for  determining 
exposure  levels. 

(4)  What  engineering  controls  are  in 
use  and  what  are  the  types  of  protective 
equipment  available  or  in  use  for  each 
job  category? 

(5)  What  methods  are  currently 
available  to  measure  DCM  in  the 
workplace?  Please  provide  details  on 
the  accuracy  and  precision  of  the 
sampling  method,  the  range  and  limits  of 
detection,  methods  of  validation  of 
sampling  and  analyses,  and  chemical 
interferences. 

G.  Workers  Training 

(1)  Describe  the  training  workers 
currently  receive  to  lower  the  risk 
associated  with  DCM  exposiu^  (e.g. 
length  of  course,  topics  covered, 
frequency,  and  availability  of  audio 
visual  aids,  and  written  operating 
instructions). 

(2)  Is  there  any  evidence  documenting 
the  effectiveness  of  the  training  being 
received  by  the  employee  (e.g. 
decreased  absenteeism,  decreased 
medical/insurance  costs,  decrease  in 
accident  rates/severity,  increase  in 
productivity)? 

(3)  What  are  the  basic  elements 
considered  in  developing  or  revising  the 
training  given  to  workers  in  the  DCM 
industry? 

H.  Medical  Surveillance 

(1)  What  elements  are  appropriate  for 
inclusion  in  medical  and  clinical 


examinations  performed  to  identify 
overexposed  workers  and/or  to  indicate 
the  status  of  workers'  health? 

(2)  What  documentation  is  available 
to  correlate  DCMaxposure  with  specific 
illnesses  «r  ailments? 

(3)  Do  employers  currently  provide 
specific  tests  or  procedures  as  part  of 
medical  surveillance  for  DCM-exposed 
employees?  What  is  the  basis  for 
selecting  or  choosing  these  tests  or 
procedures?  At  what  frequency  these 
tests  are  performed? 

(4)  What  are  the  exposure  levels 
encountered  by  workers  (including  type 
of  operations  or  job  classifications)  who 
are  covered  by  medical  surveiliariee. 
programs? 

(5)  What  evidence  is  available 
indicating  risk  reduction  due  to 
implementation  of  medical  surveillance 
programs? 

/.  Control  Measures  and  Benefits 

(1)  What  are  the  costs  of 
implementing  engineering  controls  or 
modifications  to  production  and  process 
equipment  (either  currently  in  place  or 
planned  to  be  instituted  for  reducing 
worker's  exposures)?  How  much 
reduction  in  employee  exposure  can  be 
achieved  by  each  particular  control 
measure?  What  are  the  service  life  and 
maintenance  costs  for  this  equipment? 

(2)  What  is  the  cost  of  the  personal 
protective  equipment  currently  in  use  or 
projected  for  future  use?  Which 
employees  or  job  descriptions  would  be 
required  to  wear  what  type  of 
equipment?  (Please  indicate  the  type  of 
protective  equipment  as  well  as  process 
descriptions). 

(3)  What  is  the  cost  of  the  currently 
employed  and /or  projected  medical 
surveillance  program? 

(4)  What  is  the  cost  of  the  currently 
instituted  and/or  projected  training 
program? 

(5)  What  is  the  cost  of  the  currently 
employed  and/or  projected  personnel 
exposure  monitoring  and  sampling 
analyses? 

(6)  What  values  can  be  determined  for 
benefits  of  reduced  DCM  exposure,  such 
as  projected  reductions  in  medical 
treatment,  insurance  premiums,  and 
workers  compensation  payments, 
decreased  absenteeism  and  employment 
turnover,  and  increased  productivity? 

/.  Environmental  Effects 

The  National  Environmental  Policy 
Act  (NEPA)  of  1966  (42  U.S.C  4321.  et 
seq.).  the  Council  on  Environmental 
Quality  (CEQ)  regulations  (40  CFR  Ch.  V 
Part  1500)  and  the  Department  of  Labor 


(DOL)  NEPA  Comphance  Regulations 
(29  CFR  Part  11)  require  that  Federal 
agencies  give  appropriate  consideration 
to  environmental  issues  and  impacts  of 
proposed  actions  significantly  affecting 
the  quality  of  the  human  environment. 
OSHA  is  currently  collecting  written 
information  and  data  on  possible 
environmental  impacts  that  may  occiu' 
outside  of  the  workplace  as  a  direct  or 
indirect  result  of  promulgation  of  a 
revised  standard  for  occupational 
exposure  to  DCM.  Such  information 
should  include  any  negative  or  positive 
environmental  efiects  that  could  be 
expected  to  result  from  a  revised 
regulation.  Specifically.  OSHA  requests 
comments  and  information  on  the 
following: 

1.  How  might  a  revised  regulation  for 
DCM  exposure  affect  the  environment? 

2.  What  is  the  potential  direct  or 
indirect  impact  on  water  and  air 
pollution,  energy  usage,  solid  waste 
disposal  or  land  use? 

3.  How  would  DCM  substitutes  (if 
available)  alter  the  ambient  air  quality, 
water  quality,  solid  waste  disposal  and/ 
or  land  use? 

K.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use  602  et  seq.).  agencies  are 
required  to  assess  the  impact  of 
proposed  and  final  rules  on  small 
entities.  In  that  regard,  OSHA  solicits 
the  following  information: 

(1)  How  many  and  what  kind  of  small 
businesses  or  other  small  entities  would 
be  affected  by  regulating  exposures  to 
DCM? 

(2)  Could  difficulties  be  encountered 
by  small  entities  when  attempting  to 
comply  with  specific  provisions  of  a 
DCM  regulation  covering  such  areas  as 
exposure  monitoring,  exposure  limits, 
methods  of  compliance,  medical 
surveillance,  respirators,  protective 
clothing,  hygiene  facilities, 
recordkeeping,  housekeeping 
information  and  training  and  labels  and 
signs? 

(3)  Could  such  provisions  be  modified 
for  small  entities  which  would  assure 
equivalent  protection  of  the  health  of 
their  employees? 

L  Duplication/Overlapping/Conflicting 
Rules 

(1)  Are  there  other  federal  regulations 
which  may  duplicate,  overlap  or  confiict 
with  an  OSHA  regulation  concerning 
IKM? 

(2)  Are  there  critical  federal  programs 
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(defense,  energy.  .  .  .)  which  may  be 
impacted  by  an  OSHA  regulation 
concerning  DCM? 

M.  Financial  and  Economic  Profile 

(1)  What  are  the  total  annual  volumes 
and  dollar  values  (for  the  last  5  years  or 
relevant  business  cycle)  of  production, 
shipments,  inventories,  imports  and 
exports  of  DCM?  Are  these  expected  to 
increase  or  decrease  in  future  years? 

(2)  What  are  the  total  annual 
investments  of  companies  engaged  in 
DCM  production,  distribution  and  use 
(for  the  last  5  years)  categorized  as 
replacement,  expansion,  modernization 
and  health  and  safety  programs? 

(3)  For  the  last  5  years,  what  are  the 
total  assets,  stockholders'  equity,  net 
worth,  depreciation  charges,  debt-equity 
ratios  and  rate  of  return  on  assets  and 
equity? 

(4)  For  each  DCM  facility,  what  was 
the  date  it  began  operation  and  how 
much  longer  it  is  expected  to  remain  in 
operation? 

(5)  How  would  the  balance  of  trade  in 
this  or  related  products  be  affected  by  a 
more  stringent  U.S.  occupational  or 
health  standard  for  DCM? 

(6)  What  were  the  total  annual 
employment  and  labor  turnover  for  the 
industry  for  at  least  the  last  5  years? 

(7)  Are  there  any  unique 
characteristics  of  this  industry  (e.g. 
rental  of  capital  equipment,  unique 
employee  skills)  that  could  affect  the 
ability  to  achieve  compliance  with  a 
DCM  standard? 

(8)  What  is  the  degree  of  market 
concentration  in  the  industry  including 
the  role  of  small  business  and 
approximate  number  of  firms? 

(9)  What  is  the  geographic  distribution 
of  the  industry  and  its  customers? 

(10)  What  were  the  total  annual 
volume  and  dollar  value  of  DCM 
product  output,  shipments  and 
inventories  for  at  least  5  years?  How 
much  DCM  is  manufactured  by 
companies  for  their  own  use  as  a  raw 
material  or  product  (captive  use)? 

(11)  What  are  the  availability,  price 
and  serviceability  of  substitutes  for 
products  containing  DCM? 

(12)  Assuming  no  change  in 
regulation,  what  are  the  projected  trends 
in  the  use  of  DCM? 

(13)  If  the  market  price  of  DCM  were 
to  increase  by  5%,  by  approximately 
what  percent  would  consumers  decrease 
their  consumption  of  DCM? 

(14)  How  profitable  are  the  production 
processes  which  either  produce  or 
consume  DCM?  Are  there  other 
processes  available? 

(15)  What  is  the  gross  annual 


consumption  of  DCM?  What  is  the 
approximate,  annual  consumption  of 
DCM  per  firm? 

(16)  Does  the  company  purchase 
DCM,  from  one  or  several  suppliers  of 
the  product,  and  where  are  these 
suppliers  located  geographically  with 
respect  to  the  facility  that  uses  or 
processes  it? 

(17)  For  products  in  which  DCM  is 
used,  what  portion  of  the  cost  could  be 
accounted  for  by  the  use  of  DCM? 

(18)  Compared  to  other  chemicals 
used  in  DCM  production  or  product 
formulation  or  to  potential  substitutes 
for  DCM,  how  would  DCM  rate  as  to  the 
hazard  it  poses  to  exposed  employees 
and  why? 

(19)  As  a  firm  using  DCM.  what  other 
chemicals  covered  by  OSHA  standards 
are  currently  used  in  the  plant?  How 
would  engineering  controls  or  process 
modification  for  DCM  affect  exposure  to 
these  other  chemicals? 

g.  References 

The  exhibits  referred  to  in  this  notice 
are  available  for  inspection  and  copying 
at  the  OSHA  Technical  Data  Center, 
Docket  Office  (Docket  H-71)  Room  N- 
3670,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington 
DC  20210. 

Public  Participation 

Interested  persons  are  invited  to 
submit  comments  on  these  and  other 
pertinent  issues  related  to  the 
development  of  a  revised  standard  for 
occupational  exposure  to  DCM  by 
February  23, 1987.  Comments  should  be 
sent  in  quadruplicate  to  the  Docket 
Officer,  at  the  address  noted  above 
where  they  will  be  available  for 
inspection  and  copying.  The  data 
received  will  be  carefully  reviewed  by 
OSHA  for  use  in  preparation  of  a  Notice 
of  Proposed  Rulemaking  for  DCM. 

Statutory  Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210.  It 
is  issued  pursuant  to  section  6(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593;  29  U.S.C.  655). 

Signed  at  Washington,  DC,  this  18th  day  of 
November  1986. 

John  A.  Penderjp'ass, 

Assistant  Secrelary  of  Labor. 

(FR  Doc.  86-26331  Filed  11-21-86;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Reopening  and  Extension  of  Public 
Comment  Period  on  a  Proposed 
Amendment  to  the  Arkansas 
Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTION:  Reopening  and  extension  of 
public  comment  period. 

SUMMARY:  By  a  letter  dated  March  10. 
1986.  Arkansas  submitted  proposed 
program  amendments.  This  was  in 
response  to  OSMRE  notifying  the  State 
that  certain  changes  were  necessary  to 
ensure  consistency  with  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  and  revised  Federal 
regulations.  OSMRE  published  a  notice 
in  the  Federal  Register  on  April  15. 1986. 
announcing  receipt  of  the  amendments 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendments 
(51  FR  12713-12714). 

On  September  3. 1986.  OSMRE  sent 
Arkansas  a  list  of  concerns  regarding 
the  proposed  amendment.  By  letter 
dated  October  17. 1986.  Arkansas 
formally  responded  to  the  list  and 
resubmitted  a  revised  package.  The 
resubmission  contains  some  differences 
from  the  initial  set  of  rules  that  were 
announced  in  the  April  15. 1986  Federal 
Register. 

Accordingly,  OSMRE  is  reopening  and 
extending  the  comment  period  on  the 
State's  March  10, 1986  amendments  as 
modified  on  October  17, 1986.  This 
action  is  being  taken  to  provide  the 
public  an  opportunity  to  consider  the 
adequacy  of  the  revised  proposed 
amendments. 

DATES:  Written  CMnments,  data  or  other 
relevant  information  relating  to  this 
rulemaking  not  received  on  or  before 
4:30  p.m.  December  9. 1986.  will  not 
necessarily  be  considered  in  the 
Director's  decision- 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  Moncrief.  Director.  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  333  West 
4th  Street.  Room  3432.  Tulsa.  Oklahoma 
74103. 

Copies  of  the  Ailcansas  program,  the 
proposed  modifications  to  the  program, 
and  the  administrative  record  of  the 
Arkansas  program  are  available  for 
public  review  and  copying  at  the 
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OSMRE  offices  and  the  State  regulatory 
authority  office  Usted  below.  Monday 
through  Friday,  9:00  a.m.  to  iM  p.m. 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting  the 
OSMRE  Tulsa  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Tulsa  Field  Office, 

333  West  4th  Street.  Room  3432,  Tulsa. 

Oklahoma  74103.  Telephone:  (918) 

745-7927 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  1100  "L"  Street, 

N.W..  Room  5315A.  Washington.  D.C. 

2024a  Telephone:  (202)  343-4865 
Department  of  Pollution  Control  and 

Ecology.  8001  National  Drive,  P.O.  Box 

9583.  Little  Rock,  Aricansas  72209, 

Telephone:  (501)  371-2130 
FOR  FURTNER  MFORMATION  CONTACT: 
Mr.  )ames  Moncrief.  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  333  West 
4th  Street.  Room  3432,  Tulsa.  Oklahoma 
74103.  Telephone:  (918)  745-7927. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Arkansas 
program  on  November  21. 1980. 
Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendment  to  the  permanent 
program  submissions,  «s  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Arkansas  program  can  be  found  in  the 
November  21. 1980  Federal  Register  (45 
FR  77003-77017).  Subsequent  actions 
concerning  the  approval  and  program 
amendments  are  identified  at  30  CFR 
904.10,  904.15  and  904.16. 

in.  Submission  of  Amendment 

In  accordance  with  the  provisions  of 
30  CFR  732.17(d)  through  (f),  on  April  17, 
1985,  OSMRE  notified  Arkansas  of  the 
changes  necessary  to  ensure  that  the 
approved  State  regulatory  program  was 
consistent  with  SMCRA  and  no  less 
effective  than  its  implementing 
regulations.  To  comply  with  this  letter, 
the  State  of  Arkansas  completed  a 
partial  rewrite  of  the  affected 
regulations  governing  its  permanent 
regulatory  program. 

By  letter  of  March  10. 1986,  Arkansas 
submitted  these  regulations  to  OSMRE 
as  a  program  amendment 
[Administrative  Record  No.  AR-302]. 
The  proposed  regulations,  consisting  of 
sections  701.5,  761,  762.5,  764, 
771.23(c)(4).  772.2.  776.  779.  780,  764.20. 
785,  766,  788.18(d),  795,  800.  805. 
806.11(b).  807.11(d)(2)(v).  808.14. 


815.15(a),  816,  819.11(c)(l)&(2),  823, 
826.12(c).  827.11.  842.16(a). 
843.11(a)(2)&(3)  and  845.12(b)  would 
replace  the  currently  approved 
regulations. 

After  considering  comments  and 
reviewing  the  proposed  amendment,  a 
letter  was  written  to  the  State  dated 
September  3. 1986.  identifying  22 
substantive  changes  that  were  required 
in  order  for  the  Director  to  approve 
these  provisions.  The  letter  also  listed  a 
number  of  minor  typographical  and 
editorial  changes  which  would  improve 
clarity  and  readability  of  the  rules  when 
they  were  finally  adopted  by  Arkansas. 
In  response  to  the  letter  the  State 
submitted  a  revised  amendment  to 
OSMRE  on  October  17. 1986 
(Administrative  Record  No.  AR-312). 

In  accordance  with  the  provisions  of 
30  CFR  732.17.  OSMRE  is  now  seeking 
comment  on  whether  the  proposed 
regulations  satisfy  the  criteria  for 
approval  of  State  program  amendments 
set  forth  at  30  CFR  732.15  and  732.17.  If 
the  amendment  are  found  to  be  in 
accordance  with  SMCRA  and  no  less 
effective  than  the  Federal  regulations, 
they  will  be  approved  and  the 
amendment  will  become  part  of  the 
Arkansas  permanent  regulatory 
program. 

List  of  Subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations,  Suface  mining,  Underground 
mining. 

Dated:  November  18, 1986. 
Brent  Wolquist. 

Assistant  Director,  Program  Policy. 

[FR  Doc.  86-28432  Filed  11-21-86;  8:45  am] 
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30  CFR  Part  917 

Withdrawal  of  a  Proposed  Rulemaking 
To  Amend  ttie  Kentucky  Permanent 
Regulatory  Program 

AQENCV.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Withdrawal  of  a  proposed  rule. 

SUMMARY:  OSMRE  is  announcing  the 
withdrawal  of  a  proposed  rulemaking 
for  an  amendment  submitted  by  the 
Commonwealth  of  Kentucky  to  amend 
its  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program).  The  proposed  amendment 
pertained  to  effluent  limitations  and 
water  quality  standards  for  surface  and 
underground  mining;  and  to  secondary 
coal  recovery  operations.  The  proposed 
amendment  was  withdrawn  by 


Kentucky  in  a  letter  to  OSMRE  dated 
October  14, 1986. 

date:  Effective  November  24, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Hord  Tipton,  Director.  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  340 
Legion  Drive,  Suite  28,  Lexington. 
Kentucky  40504;  Telephone:  (606)  233- 
7327. 

SUPPLEMENTARY  INFORMATION:  On  July 
29, 1986,  Kentucky  submitted  proposed 
amendments  to  its  approved  regulatory 
program.  The  amendments  proposed  to 
revise  405  KAR  16:070  and  405  KAR 
18K)70  of  the  Kentucky  Administrative 
Regulations,  concerning  water  quality 
standards  and  effluent  limitations  for 
surface  and  undeiground  mines.  The 
amendments  also  proposed  to  add  new 
regulations  at  405  KAR  8:060  and  405 
KAR  20:090  to  establish  permit 
requirements  and  performance 
standards  for  secondary  coal  recovery 
operations,  and  to  address  the  required 
amendments  at  30  CFR  917.16(c)(2). 

On  September  11, 1986,  OSMRE 
published  a  notice  on  the  Federal 
Register  announcing  receipt  of  the 
amendment  and  soliciting  public 
comment  on  its  adequacy  (51  FR  32336). 
The  comment  period  ended  on  October 
14. 1986. 

On  October  14, 1986,  Kentucky  sent  a 
letter  to  OSMRE  to  withdraw  the 
amendments.  Kentucky  expects  to 
submit  a  modified  proposal  at  a  later 
date.  When  Kentucky  submits  the 
modified  proposal  OSMRE  will 
announce  another  comment  period. 

Dated:  November  18, 1986. 
Brent  Walquist 

Assistant  Director,  Program  Policy. 
[FR  Doc.  86-26434  Filed  11-21-88:  8:45  am] 

BILUNQ  CODE  4310-OS-M 


30  CFR  Part  938 

Public  Comment  and  Opportunity  for 
PutHic  Hearing  on  Modifications  to  the 
Peraisytvanla  Permanent  Regulatory 
Program 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  program 
amendment  submitted  by  the 
Commonwealth  of  Pennsylvania  as  a 
modification  to  the  Pennsylvania 
Permanent  Regulatory  Program 
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(hereinafter  referred  to  as  the 
Pennsylvania  program]  onder  the 
Surface  Miniag  Control  and  RedamatioD 
Act  of  1977  (SMCRA).  The  amendment 
includes  revisions  to  the  Pennsylvania 
Surface  Mining  Conservation  and 
Reclamation  Act  pertaining  to  licensing 
requirements,  water  supply  replacement 
insurance,  permit  issuance,  prohibition 
of  burning  of  underground  anthracite 
coal,  right  of  entry  based  on  leases  for 
bituminous,  anthracite  and  non  coal 
minerals,  timing  of  iitformal  conferences 
and  permit  review,  reclamation  of 
forfeited  sites  and  the  creation  of  Mining 
and  Reclamation  Advisory  Board.  The 
amendments  also  inchide  proposed 
regulations  on  bond  forfeiture  at 
Chapter  86  to  implement  section  18  of 
the  Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act. 

This  notice  sets  forth  die  times  and 
locations  that  die  Pennsylvania  program 
and  the  proposed  amendments  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  provisions, 
and  the  procediwes  that  ¥rill  be  followed 
regarding  the  public  hearing. 
DATES:  Written  comments  not  received 
on  or  before  «X)  p.m.  December  24, 
1988,  will  not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
December  19, 1986,  beginning  at  9:00 
a.m.  at  the  location  shown  below  under 
"ADDRESSES". 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "POU  RJimicil  mFOmiATlON 
COMTACT"  by  the  close  of  business 
December  19, 1986. 

addresses:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
Robert  Biggi.  Harrisburg  Field  oiffice. 
Office  of  Surface  Mining,  101  South  2nd 
Street,  Suite  L-4,  Harrisburg, 
Pennsylvania  17101. 

If  a  public  hearing  is  held  its  location 
will  be:  Penn  Harris  Motor  Inn  and 
Convention  Center  at  the  Camp  Hill 
Bypass  and  U.S.  11  and  15,  Camp  Hill, 
Pennsylvania. 

K)«  FURTHER  INFORMATION  CONTACT. 

Mr.  Robert  Biggi.  Harrisburg  Field 

Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  101 

South  2nd  Street  Suite  L-4,  Harrisburg. 

Pennsylvania  17101;  Telephone;  (717) 

782-4038. 

SUPFLEMENTAAy  INFORMATION: 

I.  PubKc  Cfnmnent  Procadures 

A  vailability  of  Copies 

Copies  of  the  Pennsylvania  program, 
the  proposed  modifications  to  the 


program,  a  lifting  of  any  scheduled 
public  meeting  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  OSMRE 
offices  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  throtgh  Friday,  8:00  a.m.  to  4«) 
p.m.,  excluding  holidays.  Each  person 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  modifications  by 
contacting  the  Harrisburg  Field  Office. 
Harrisburg  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  101  South  2nd  Street. 
Suite  L-4,  Harrisburg,  Pennsylvania 
17101 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Room,  1100  L  Street,  NW.. 
Washington,  DC  20240 
Pennsylvania  Department  of 
Environmental  Resources,  Fulton 
Bank  Building,  Third  and  Locust 
Streets,  Harrisburg,  Pennsylvania 
17120 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Harrisburg,  Pennsylvania, 
will  not  necessarily  be  considered  and 
included  in  the  Adminisrative  Record 
for  this  final  rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  the  close  of  business 
December  9, 1986.  If  no  one  requests  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

If  only  one  person  requests  to 
comments,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE  office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  FURTHER  mPORMATlON 
CONTACT." 

All  such  meetings  are  open  to  the 
public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 


n.  Background  on  tfa«  Pennsylvania 
State  Program 

On  Feinuaiy  2%  198a  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  from  tlie  State  of 
Pennsylvania.  On  October  22, 198a 
following  a  review  of  the  {nopoaed 
program  as  outlined  ia  30  CFR  Part  732, 
the  Secretary  disapproved  the 
Pennsylvania  praogram.  Hie  State 
resubmitted  its  program  on  January  25, 
1982,  and  subsequently  tiie  Secretary 
approved  the  program  subject  to  tiie 
correction  of  minor  deficiencies. 
Information  pertinent  to  tiie  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Pomsylvania  program 
can  be  found  in  tlie  July  Sa  1962  Federal 
Register  notice  (47  FR  33050). 
Subsequent  action  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
938.11  938.15  and  938.16. 

III.  Submission  of  Program  Amendment 

On  September  24. 1986,  Pennsylvania 
submitted  for  OSMRE  a  proposed 
amendment  to  the  State  program 
(OSMRE  Administrative  Record  PA 
612).  TTie  amendment  includes  revisions 
to  the  Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act 
pertaining  to  licensing  requirements, 
water  supply  replacement  insurance, 
permit  issuance,  prohibition  of  burning 
of  underground  anthracite  coal,  right  of 
entry  based  on  leases  for  bituminous, 
anthracite  and  non  coal  minerals,  timing 
of  informal  conferences  and  permit 
review,  reclamaticn  of  forfeited  sites 
and  the  creation  of  Mining  and 
Reclamation  Advisory  Board.  The 
amendments  also  include  proposed 
regulations  on  bond  forfeiture  at 
Chapter  86  to  implement  section  18  of 
the  Pennsylvania  3MCRA.  Specifically 
the  existing  regulations  of  Chapter  86  at 
sections  86.182  and  86.186-190  aie 
proposed  for  amendment. 

The  Director  is  seeldng  comment  on 
the  adequacy  of  the  proposed 
amendment  in  satisfying  the  criteria  for 
approval  of  State  pogram  amendments 
set  forth  at  30  CFR  732.15  and  732.17. 
Comments  should  specifically  address 
whetiier  die  propoeed  amendments  are 
in  accordance  witii  SMCRA  and  no  lese 
effective  than  the  Federal  regulations. 

The  full  text  of  tke  proposed 
amendment  is  avaflable  for  review  in 
die  OSMRE  Admimstrative  Record 
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under  No.  PA  612  at  the  addresses  listed 
above. 

IV.  Additional  Determinations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statemerit  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28. 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  November  18, 1986. 
Arthur  W.  Abbs, 

Acting  Deputy  Director,  Operations  and 
Technical  Services,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
[FR  Doc.  86-26433  Filed  11-21-86:  8:45  am] 
BILUNG  CODE  4310-09-M 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Extension  of  Tima  for  Commants  on 
Bank  Secrecy  Act  Regulations 

aqency:  Office  of  the  Secretary, 

Treasury. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  Notice  is  hereby  given  that 
the  Department  of  the  Treasury  is 
extending  the  comment  period  on  the 


Amendments  to  the  Implementing 

Regulations;  the  Bank  Secrecy  Act 

published  in  the  Federal  Register  on 

August  25, 1986  (51  FR  30233). 

DATE:  Comments  will  now  be  accepted 

through  December  24, 1986. 

ADDRESS:  Address  written  comments  to 

Jonathan  J.  Rusch,  Director,  Office  of 

Financial  Enforcement.  Office  of  the 

Assistant  Secretary  (Enforcement), 

Department  of  the  Treasury,  Room  4317, 

1500  Pennsylvania  Ave..  NW.. 

Washington.  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Noonan,  Attorney  Advisor.  Office 
of  the  Assistant  General  Counsel 
(Enforcement),  Department  of  the 
Treasury,  Room  2000. 1500  Pennsylvania 
Ave.,  NW..  Washington,  DC  20220.  (202/ 
566-2941). 

Dated:  November  18, 1986. 
Francis  A.  Keating  II. 

Assistant  Secretary  (Enforcement). 

[FR  Doc.  86-26377  Filed  11-21-66;  8:45  am] 

BILLma  CODE  4t1fr-2fr4l 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CG012  86-13]  ^ 

Anchorage  Ragulationa;  San  Francisco 
Bay 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  petition  by  the  Richardson 
Bay  Regional  Agency  for  removal  of  the 
designation  of  San  Francisco  Bay 
Anchorage  No.  3,  Belvedere  Cove,  as  a 
Federal  General  Anchorage. 

DATES:  Comments  must  be  received  on 
or  before  January  8, 1987. 

ADDRESSES:  Comments  should  be 
mailed  or  hand-delivered  to  Marine 
Safety  Division,  Twelfth  Coast  Guard 
District.  Coast  Guard  Island.  Building 
54-B,  Room  250,  Alameda,  CA  94501- 
5100.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Stephen  J.  Danscuk  at  (415) 

437-3465. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 


and  addresses,  identify  this  notice 
[CGDl2-«e-13]  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  proposed  rules  may  be 
revised  in  light  of  comments  received. 
All  comments  submitted  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Stephen  J.  Danscuk,  project 
officer.  Twelfth  Coast  Guard  District 
Marine  Safety  Division,  and  Lieutenant 
Commander  Wayne  Raabe.  project 
attorney.  Twelfth  Coast  Guard  District 
Legal  Office. 

Discussion  of  the  Proposed  Regulation 

On  August  7. 1986.  the  Coast  Guard 
received  a  petition  from  the  Richardson 
Bay  Regional  Agency  (composed  of  a 
member  from  each  of  the  governing 
bodies  of  SausaUto.  Tiburon.  Mill 
Valley.  Belvedere  and  Marin  Coimty) 
requesting  removal  of  the  designation  of 
San  Francisco  Bay  Anchorage  No.  3. 
Belvedere  Cove,  as  a  Federal  General 
Anchorage.  Portions  of  this  petition  are 
included  in  this  proposal. 

At  the  present  time.  San  Francisco 
Bay  Anchorage  No.  3.  the  area  known  as 
Belvedere  Cove,  is  designated  as  a 
Federal  General  Anchorage.  The 
Richardson  Bay  Regional  Agency 
petition  seeks  to  remove  this 
designation  based  upon  the  lack  of  need 
for  this  area  as  a  general  anchorage,  and 
in  the  interests  of  navigational  safety. 
Given  that  there  are  numerous  mooring 
floats  in  Belvedere  Cove  and  virtually 
no  open  spaces  for  anchoring,  they 
believe  that  this  designation  is  in  the 
interests  of  navigation,  safety,  and 
recreational  boating  activities.  Existing 
mooring  floats  would  continue  to  be 
used  in  this  area.  Further,  there  are  no 
services  available  to  boaters  in 
Belvedere  Cove,  such  as  fuel  docks, 
pump-out  facilities  or  public  berths  or 
tie-ups.  Due  to  its  sheltered  nature. 
Belvedere  Cove  is  extensively  used  by 
very  small  boats  (such  as  Lasers  and 
Sunfish)  and  sailing  classes.  The  use  of 
this  area  for  anchoring  significantly 
conflicts  with  these  uses  and  creates  a 
hazardous  condition. 


T 
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"ITie  Ridiardson  Bay  Regional  Agency 
cites  the  following  reasons  for 
petitioning  the  Coast  Guard  for  changes 
to  these  areas: 

1.  Iliere  is  not  adequate  space  in 
Belvedere  Cove  for  anchoring  in 
addition  to  die  mooring  which  is  now 
allowed  and  whidi  would  continue  to  be 
permitted  under  a  proposed  local 
ordinance  of  die  Richardson  Bay 
Regional  Agency. 

2.  There  are  no  services  available  to 
boaters  in  Belvedere  Cove,  such  as  fuel 
docks,  pump  out  facilities,  public  berths 
and  tie  ups. 

3.  Belvedere  Cove  is  used  extensively 
by  very  small  boats  and  sailing  classes 
since  it  is  a  sheltered  harbor.  The  use  of 
this  area  for  anchoring  creates  a 
hazardous  condition  for  these  uses. 

4.  There  is  virtually  no  use  of 
Belvedere  Cove  for  commercial 
navigation. 

A  review  of  Coast  Guard  statistics  on 
use  of  Anchorage  No.  3.  maintained  by 
Vessel  Traffic  Service  San  Francisco, 
indicates  minimal  commercial  use  of 
this  anchorage  for  the  past  year.  Having 
reviewed  the  analyses  and  solutions 
posed  by  the  Richardson  Bay  Regional 
Agency,  and  reviewing  historic  use  and 
need  of  this  anchorage  area,  the  Coast 
Guard  concurs  that  there  is  insufficient 
need  to  retain  Belvedere  Cove  as  a 
general  anchorage.  The  Coast  Guard 
concurs  with  the  reasoning  for  removal 
of  the  designation  of  Belvedere  Cove  as 
a  Federal  General  Anchorage  and  finds 
it  appropriate  for  proposal  as  a  change 
to  existing  federal  regulations. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
There  is  no  economic  impact  associated 
with  removal  of  the  designation  of 
Belvedere  Cove  as  a  general  anchorage. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal  the  Coast  Guard 
certifies  that  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  ReguIatioQS 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Chapter 


I  of  Tide  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

Subpart  B— Achorage  Grounds 

1.  The  authority  citation  for  Part  110 
Subpart  B  coatinues  to  read  as  follows: 

Authority:  33  U.S.C.  471. 2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l[g). 
Section  110.1a  and  each  section  listed  in 
llO.la  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

§110.224    San  Francisoo  Bay,  San  Pablo 
Bay,  Carquine^  Strait,  Sulsun  Bay. 
Sacramento  RKer,  San  Joaquin  RWer,  and 
connecting  w«era,  CalH.  [Amended] 

2.  By  removing  Anchorage  No.  3  and 
its  associated  General  Location, 
Purpose,  and  Specific  Regulations  from 
Table  110.224(d)(1). 

3.  By  removing  33  CFR  paragraph 
(e)(1)  Anchorage  No.  3,  from  %  lia224. 

4.  By  redesignating  paragraphs  (e)(2) 
through  (e){21]  as  paragraphs  (e)(1) 
through  (e)(20i)  without  content  change. 

Dated:  September  30, 198a 
John  D.  Costello, 

Vice  Admiral,  U.S.  Coast  Guard  Commander, 
Twelfth  Coast  Guard  District 
[FR  Doc.  86-26446  Filed  11-21-88;  8:45  am] 

BILUNG  CODE  49ie-14-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  86-326,  RMe-5323, 556S. 
5592] 

Radio  Broadcasting  Services;  Albany, 
Buffalo.  IRon.  Utica,  NY,  and  Boston. 
MA 

AOENCv:  Federal  Communication 
Commission. 

ACnOR-  Proposed  rule;  extension  of 
time. 


SUMMARY:  At  the  request  of  Mohawk 
Valley  Telecasters.  Inc.  the  time  for 
filing  reply  comments  is  extended  to 
respond  to  the  counterproposals  to 
assign  VHF  TV  Channel  4  to  Ilion.  New 
York,  or  to  Albany,  New  York,  as  a 
reserved  noncommercial  educational 
channel  on  a  ahort-spaced  drop-in  basis, 
and  to  the  opposition  to  the  change  in 
offset  designation  for  Channel  4  at 
Buffalo.  New  York. 

date:  Reply  comments  must  be  filed  on 
or  before  November  14, 1986. 
ADDRESS:  Federal  Communication 
Commission,  Washington,  DC  20554  In 


addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Richard  F.  Swift. 
Tiemey  &  Swift.  1000-19th  St  NW.. 
Washington.  DC  20036  (Counsel  to 
Mohawk  Valley  Telecasters);  Alfred  C. 
Cordon.  Dennis  J.  Kelley,  Cordon  & 
Kelly,  1920  N  Sti-eet  NW,  2nd  H., 
Washington.  DC  20036  (Counsel  to 
Buffalo  Broadcasting)  James  L.  Oyster, 
8315  Tobin  Rd^  Annandale,  Virginia. 
22003-1101  (Counsel  to  Mohawk  Valley 
Broadcasting);  and  Robert  A  Woods, 
Malcolm  G.  Stevenson.  Schwartz. 
Woods  &  Miller.  1325— 18th  St.  NW., 
Suite  206,  Washington.  DC  20036 
(Counsel  to  Mohawk-Hudson  Council). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Order 
Exending  Time  for  Filing  Reply 
Comments.  MM  Docket  No.  86-326, 
adopted  October  15, 1986.  and  released 
October  21. 1986.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  23(q.  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Sti-eet  NW.,  Suite 
140,  Washington,  DC  20037. 

Proposed  of  the  Regulatory  Flexibility 
Act  of  1980  do  not  apply  to  this 
proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission's 
consideration  or  court  review,  al\  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasling. 
Federal  Communication  CommiBsion. 
Charles  Schott. 

Chief.  Policy  andRuks  Division,  Mass  Media 

Bureau. 

[FR  Doc.  86-26440  Fikd  11-21-86;  8:45  am] 
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DEPARTMENT  OF  COyilERCE 

NaHuiuri  Oceanic  and  Atntospheilc 
AdmlnlatiaBon 

50  CFR  Part  222 
IDodnt  Na  61096-61M1 

Pi'opuaed  flegulaflons  Qovernliiy 
ApproachAiig  Humpback  Wliales  In 
Hawaflan  Waters 


:  National  Matine  Rsberies 
Service  (fAiffS).  NOAA,  Commerce. 
ACTION:  Proposed  nde. 

SUMMARV:  NMFS  proposeB  tkis  rale  Cor 
the  iKotection  of  the  luunpbadc  whale, 
aa  endangered  species,  when  it  is  in 
Hawaiian  waters.  These  r^idatioas 
would  not  allow  vessels  or  people  to 
approach  whales  closer  than  100  yards 
or  aircraft  closer  than  IjOOO  ieet  of  any 
whale  and  would  replace  the  current 
"Notice  of  Interpretation  of  Harassment 
of  Humpback  Whales  in  Hawaiian 
Waters"  (44  FH 1113.  January  4. 1979] 
with  enforceable  regulations.  Tliis 
action  is  necessary  to  reduce  the  level  of 
disturbance  experienced  by  humpback 
whales  from  vessel  traffic. 
DATES:  Written  comments  are  beii^ 
solicited  from  the  general  public,  user 
interests,  state  and  local  agencies,  and 
other  Federal  agencies  and  will  be 
accepted  until  December  24, 1986.  A 
public  hearing  is  scheduled  for 
December  15, 1986  at  a  location  to  be 
arranged  in  Lahaina,  MauL 
address:  Send  Commento  to  E.C. 
FuUerton,  Regional  Director,  Soudiwest 
Region,  National  Marine  Fisheries 
Service,  300  Sootii  Ferry  Street, 
Terminal  Island,  CA  90731.  Telephone: 
(213)  514-6201. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doyle  B.  Gates,  Administrator,  Western 
Pacific  Program  Office,  National 
Marine  Fisheries  Service,  P.O.  Box 
3830,  Honolulu,  HI  96812,  Telephone: 
(80B]  ^5-8831; 

H.E.  Witfaam,  Senior  Resident  Agent, 
Enforoeowat  DivisioB.  Southwest 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  50246,  Honoluk.  HI 
96850,  Telephone:  (808)  54»-.5670;  or 

James  R  Lecky,  Wildlife  Biologist 
Southwest  Region.  National  Marine 
Fisheries  Service.  300  South  Feny 
Street,  Terminal  Island,  CA  90731. 
Telephone:  (213)  514-6664. 

SUPPLEMENTARY  INFORMATION: 

BackgraaBa 

As  a  result  of  commercial  whaling 
during  the  first  half  of  this  century,  the 
number  of  humpback  whales 
[Megaptera  novaeangliae]  in  the  North 


Pacific  is  seriously  reduced  from  fonner 
levels.  It  is  now  the  second  most 
depleted  of  all  the  North  Pacific  great 
whales.  Population  levels  have  declined 
from  an  estimatwl  15.000  (Rice  1978)  in 
1905  to  a  present  estimate  of  1.200  (Rice 
and  Wobaan  1979).  Humpback  whales 
received  protection  in  1966  when  the 
International  Wh^ing  Comaiission 
placed  a  prohibition  on  commercial 
whaling  of  this  spedes.  In  1970.  the 
humpback  whale  was  designated  an 
endangered  species  under  the 
Endangered  Species  and  Conservation 
Act  of  1969  (since  superseded  by  the 
Endangered  Species  Act  of  1973.  as 
amended).  The  Marine  Maaanal 
Protection  Act  of  1972.  a^  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora,  March  3. 1973.  also  provide  some 
measure  of  protection  from  direct  take 
(injiuy  and  mortality)  and  from 
international  trade  in  whale  products. 

Estimates  of  the  nun^er  of  huoipback 
whales  that  winter  in  Hawaiian  waters 
range  from  about  650  to  1,000  «nimyli 
(Rice  fmd  Wolman  1979;  Darling  and 
Morowitz  1083).  It  is  believed  that 
whales  which  winter  in  Hawaii  are  part 
of  one  eastern  North  Pacific  stock  which 
also  breeds  in  Mexican  waters  and 
summers  throi^ghoui  Alaskan  waters 
(Darling  and  McSvweecey  1985). 

Each  year,  humpback  whales  begin 
arriving  in  the  Hawaiian  Islands  area  in 
late  October.  Their  numbers  usually 
peak  in  late  February.  The  whales  return 
each  year  to  &e  waters  Inside  the  100- 
fathom  isobath  surrounding  the  main 
Hawauan  Islands  to  calve,  nurse,  and 
breed.  Hawaii  provides  the  only  habitat 
under  U.S.  |urisdiction  used  by 
humpback  whales  for  these  purposes. 
The  major  areas  of  concentration  are 
around  Penguin  Bfudc.  the  waters 
bounded  by  the  islands  of  Molokai. 
Lanai.  Maui,  and  Kahoolawe,  and  the 
northwest  coastal  waters  of  the  island 
of  Hawaii  from  Hilo  ta  Keahole  PeinL 
The  annual  northward  migratioa  begins 
in  April,  and  by  mid-May.  most  of  the 
humpback  whales  have  left  the 
Hawaiian  Islands  area. 

Coastal  waters  of  the  Hawaiian 
Islands  comprise  preferred  calving, 
nursing,  and  breeding  babitat  for 
approximately  half  of  the  North  Pacific 
population  of  humpback  whales. 
Activities  that  force  the  humpback 
whales  to  abandon  these  breeding 
grounds  or  inleimpt  breediag  and  calf- 
rearing  behaviors  may  result  in  a  lower 
birth  rate.  These  activities  assome 
greater  importance  since  currently  there 
is  no  evidence  of  recovery,  or  population 
growth,  of  humpback  whales  in  die 
North  Pacific  Qohnsen  and  Wdman 
1984).  While  in  the  Hawaiian  Islands 


area,  hanphack  «4>ales  are  the  airfiiect 
of  whale  watching  aad  scientific 
research.  Marioe  coaalnictioo. 
recreational  boatiQg.  oQBBBierdai 
shqipiag.  private  and  ailitarir  aitcrafi 
flights,  and  turbidity  resultiBg  from 
a^icultar^  ran  off  also  are  «**»«««ne  the 
behavior  and  diatribotioa  of  »wi^J«»«.ii 
whales.  Glockaer-Fettari  and  Fenari 
(1965)  report  a  decrease  ia  the  mmhei 
of  cows  and  calves  seen  annaally  ia  the 
nearshore  waters  of  the  l.«h»in«.  Maui, 
area.  Results  of  recent  aerial  suiweys 
(Forest^  in  prep.)  bear  oat  eazlier 
obaenratians  (Herman  et  aL  1960)  that 
increased  human  activity  in  localized 
areas  is  correlated  with  a  decrease  in 
the  mimber  of  whales  nsing  those  areas. 
Whales  appear  to  be  nmntinmng  to  avoid 
the  Lahaina  area  and,  recently,  are 
avoiding  the  Keawakapu  area  off  Maui, 
near  the  site  (A  a  recently  built  and 
heavily  used  public  boat  ramp 
(Forestell.  in  prep.). 

Daring  the  late  1970*8.  NMFS  became 
concerned  that  harassment  of  whales, 
associated  with  increawng  interest  in 
whale  watching  could  lead  to  adverse 
effects  on  the  humpback  whales  that 
breed  in  Hawaii.  Mudi  of  the  problem 
appeared  to  be  the  residt  of 
inexperienced  boaters  who  were  not 
fanriliar  with  whale  behavior  or  proper 
cimduct  for  vessel  operators  in  the 
vicinity  of  whales.  NMFS  decided  that  a 
public  education  program  would  be  an 
effective  way  to  deal  with  the  problem. 
In  1979,  NMFS  published  a  "Notice  of 
Interpretation"  (44  FR 1113,  January  4, 
1979)  to  inform  the  public  of  activities 
that  could  be  interpreted  as  harassment 
of  whales.  The  "Notice  of 
Interpretation"  contained  guidelines  for 
approaching  whales  and  proper  conduct 
of  vessel  operators  when  following  or 
watching  whales. 

Since  1979,  the  number  of  vessels 
registered  in  Maui  County  increased 
boTH  835  to  1223.  Many  of  these  vessels 
operate  in  the  same  areas  used  by 
females  to  rear  calves.  A  boat  ramp 
constructed  at  Keawakapu  in  1983 
improved  access  to  Malaea  Bay,  an     , 
important  calving  area.  Prior  to 
constructi<m  of  the  ramp,  vessels  were 
launched  at  Lahaina  or  Makena  and 
infrequently  used  Malaea  Bay.  Since  the 
ramp  opened,  an  average  of  50  vessels 
are  launched  in  Malaea  Bay  daily. 
During  peak  periods,  more  than  100 
vessels  may  be  launched  in  a  day 
(Witham  pers.  comm.).  Hawaii's  Visitor 
Bureau  estimates  that  52%  of  the  State's 
annual  5  million  visitors  use  the  state's 
ocean  resources.  Increasing  tourist 
traffic  leads  to  increased  water-based 
recreational  services.  Jet  ski  rentals, 
small  boat  rentals,  and  parasail 
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operations  have  increased  in  the  last 
seven  years.  An  accelerated  interest  in 
whale  watching  has  supported  an 
increase  in  the  number  of  commercial 
whale  watching  boats  from  18  to  65  over 
the  same  period. 

Observations  of  NMFS  enforcement 
agents  and  complaints  from  the  public 
indicate  that  vessels  and  aircraft 
frequently  approach  closer  than  the 
distances  prescribed  in  the  "Notice  of 
Interpretation."  This  is  likely 
contributing  to  the  increasing  levels  of 
disturbance  and  may  be  a  factor  in  the 
redistribution  of  whales  in  the  vicinity 
of  Lahaina.  Maui.  In  addition,  the 
studies  referenced  in  this  rule  indicate 
more  restrictive  management  measures 
are  needed  to  control  human 
interactions  with  humpback  whales  in 
Hawaii. 

Studies  of  whale  behavior  conducted 
in  the  vicinity  of  vessels  in  Hawaii 
(Bauer  and  Herman  1985)  and  Alaska 
(Johnston  1985)  indicate  that  whales 
may  respond  to  vessel  traffic  at 
distances  from  one  to  several 
kilometers.  Responses  are  manifested  by 
increased  dive  times,  decreased  blow 
intervals,  avoidance  responses,  and 
increases  in  aggressive  displays.  These 
responses  appear  to  be  short  in 
duration,  but  a  cumulative  exposure  to 
increasing  levels  of  vessel  traffic  may 
deter  whales  fit)m  their  preferred 
habitat. 

Whale  watching  from  private 
platforms  and  commercial  vessels  is  a 
major  component  of  the  increasing 
vessel  traffic  in  Hawaii.  This  activity 
can  be  both  beneficial  and  deterimental 
to  the  whales.  It  provides  a  tool  for 
educating  the  public  about  the  status  of 
whale  populations  and  encourages 
public  support  for  management 
programs  to  recover  depleted  whale 
populations.  Also  it  provides  an 
opportunity  to  familiarize  the  public 
with  other  marine  environmental  issues. 
Whale  watching  can  also  be  detrimental 
because  it  can  result  in  disturbing 
whales  and  contribute  to  an  increased 
cumulative  degradation  of  the  whales' 
breeding  habitat  from  human  activities. 

NMFS's  intent  in  proposing  these 
regulations  is  to  minimize  the 
detrimental  effects  of  whale  encounters 
without  losing  the  beneficial  aspects. 
There  is  little  information  available  to 
provide  guidance  on  what  constitutes  an 
acceptable  distance  for  approaching 
whales.  In  1978  and  1979,  Jones  and 
Swartz  (1984)  investigated  the  effects  of 
whale  watching  on  gray  whales  in  San 
Ignacio  Lagoon,  Baja  California,  Mexico. 
San  Ignacio  is  one  of  several  lagoons 
used  by  gray  whales  for  calving  and 
nursing.  Because  gray  whales  calve  in 
shallow  confined  lagoons,  it  was 


suspected  that  whale  watching  might  be 
more  detrimental  in  the  lagoons  than  in 
the  open  ocean.  However,  Jones  and 
Swartz  detected  no  significant 
difference  in  whale  distribution  on  days 
when  vessels  were  present  and  says 
when  vessels  were  absent.  TTiey  also 
found  no  significant  difference  in  calf 
mortality  between  San  Ignacio  Lagoon 
and  adjacent  lagoons  where  no  whale 
watching  occurred.  A  preliminary  study 
of  the  effect  of  whale  watching  on 
humpback  whales  in  the  southern  Gulf 
of  Maine  was  done  from  1979  to  1983. 
The  study  found  no  change  in  the 
whales'  calving  intervals,  or  calf 
survivorship,  and  concluded  that  whale 
watching  in  the  southern  Gulf  of  Maine, 
up  to  1983.  did  not  affect  the  survival  of 
the  species  (Chu  et  al.,  1985). 

While  the  available  scientific 
information  on  the  effects  of  vessel 
fraffic  and  whale  watching  does  not 
provide  precise  guidance  on  proximity 
limit  for  approaching  whales,  NMFS  is 
establishing  100  yards  as  an  approach 
limit  in  Hawaiian  waters  based  on  its 
experience  in  enforcing  the  prohibition 
of  harassment.  Activities  that  are 
initiated  or  occur  within  100  yards  of  a 
whale  have  a  high  probabihty  of  causing 
harassment.  NMFS's  experience  with 
the  commercial  whale  watching  industry 
indicates  that  whales  can  be  followed  at 
a  distance  of  100  yards  or  more  without 
disturding  them. 

The  calving  and  breeding  areas 
designated  in  the  "Notice  of 
Interpretation"  are  not  being  included  in 
the  proposed  rule  because  more  recent 
studies  on  the  distribution  of  whales 
(Forestell  1085)  indicate  that  persistent 
and  distinct  calving  areas  probably  do 
not  exist.  "Oie  100-yard  minimum  does 
not  eliminate  the  prohibition  of 
harassment  outside  that  limit.  Any 
actions  occurring  beyond  100  yards  that 
result  in  harassment  are  still  prohibited 
by  the  Endangered  Species  Act  and  the 
Marine  Mammal  Protection  Act. 

NMFS  will  continue  to  monitor  the 
effects  of  ail  activities  occurring  in 
proximity  to  whales  in  order  to 
determine  if  additional  measures  are 
necessary  to  protect  humpback  whales. 
NMFS  will  also  continue  to  consult  with 
Federal  agencies  (e.g.,  the  Army  Corps 
of  Engineers  and  the  Maritime 
Administration)  as  required  by  section  7 
of  the  Endangered  Species  Act. 

CLASSinCATION:  Applicability  to 
other  Laws.  Regulations  and 
Requirements. 

NMFS  has  prepared  an  environmental 
assessment  in  which  it  determined  that 
approval  and  implementation  of  the 
proposed  rule  and  the  alternatives 
would  not  significantly  affect  the  quality 


of  the  human  environment,  and  that  the 
preparation  of  an  environmental  impact 
statement  would  not  be  required  by 
section  102(2)  of  the  National 
Enviommental  Policy  Act  or  its 
implementing  regulations. 

The  National  Marine  Fisheries  Service 
has  made  a  preliminary  determination 
under  Executive  Order  12291  that  the 
proposed  action  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
miUion  or  more;  (2)  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  (3)  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprise  to 
compete  in  domestic  or  export  markets. 

"This  rule  does  not  contain  a  collection 
of  information  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act. 

NMFS  has  determined  that  the 
proposed  action  will  not  have  a 
significant  impact  on  a  substantial 
niimber  of  small  businesses,  and  there 
will  not  be  a  difference  in  degree  of 
impact  due  to  varying  sizes  of 
businesses  affected. 

List  of  Subjects  in  50  CFR  Part  222 

Endangered  and  Threatened  Species. 

Dated:  November  18. 1986. 

James  E.  Douglas  Jr., 

AcUng  Deputy  Aaaistant  Administrator  for 
Fisheries. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  50 
CFR  Part  222  by  adding  a  new  Subpart  D 
to  read  as  follows: 

PART  222— [AMENDED] 

1.  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  1531-1543. 

2.  A  new  Subpart  D  consisting  of 

§  222.31  is  added,  to  read  as  follows: 

Subpart  D— SpMlal  ProMbMons 

Sec. 

222.31    Approaching  humpback  whales  in 
Hawaii. 

Subpart  D-Spadai  Prohibitions 

§222.31    Approaching  humpbMk  whates  in 
Hawaii. 

Except  as  provided  in  §§  222.2^-222.28 
(Scientific  permits)  it  is  unlawful  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  commit,  to  attempt  to 
commit,  to  solicit  another  to  commit  or 
to  cause  to  be  committed,  within  200 
nautical  miles  of  the  Islands  of  Hawaii, 
any  of  the  following  acts  with  respect  to 
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hampbadc  whales  [Megaptera 
novaeangliaeY. 

(a)  To  e^ierate  any  aircraft  wklitn 
1,000  feet  of  any  humpback  whale  or; 

(b)  Approaching,  by  any  meKis, 
within  100  yards  ci  any  hompback 
whale; 

(c)  Causing  a  veasel  or  o&er  ob|ect  to 
approach  wMno  100  yards  of  any 
humpback  whale;  or 

[dj  Disruptmg  the  normal  behaviar  or 
prior  activity  of  a  whale  by  any  other 
act  or  omission.  A  disruption  of  nonnal 
behavior  may  be  manifested  by,  among 
other  actions  on  the  part  of  the  whale,  a 
rapid  change  in  directiaa  w  speed: 
escape  tactics  such  as  prolonged  diving, 
underwater  course  changes,  underwater 
exhalation  or  evasive  swimmrag 
patterns;  interruptieos  of  breeding  or 
nursing  activities;  attempts  by  a  whale 
to  shield  a  calf  from  a  vessel  or  huaum 
observer  by  tail  swishing  or  by  other 
protective  movements;  or  the 
abandonment  of  a  previoaaly  frequented 
area. 

[FR  Doc  aB-26371  Filed  n^Zl-M;  8:45  aoi] 
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50  CFR  Part  S61 

[  Docket  No.  61 104-6204] 

Ocean  Sirtmon  HotMriM  Off  tiM 
of  IWasMnglon,  0fO9on,  an 

agency:  National  Marine  Fisheries 
Service  (NMFSJ.  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

SUMMAmr:  NOAA  issues  this  proposed 
mle  to  implement  tire  seventh 
amendment  (amendment)  to  the  Fishery 
Management  Plan  for  ConHBercial  and 
Recreational  Salmon  Fisheries  off  iitK 
Coasts  of  Washington,  Oregon,  and 
California  commencing  in  1978  (FMP). 
The  amenthnent  provides  a  formda  for 
annual  alteration  of  tfie  escapement  goal 
for  Oregon  coastal  natural  cobo  sahiKin 
based  on  stock  abondance,  increases 
the  flexibility  of  inseason  management 
provisions,  and  modifies  the  allocation 
scheme  for  caAm  salmon  soath  of  Cape 
Falcon,  Oregon.  It  is  mtended  to  allow 
an  equitable  division  of  ocean  harvest 
between  recreational  and  conmercial 
fisheries  of  the  maximum  nomber  of 
sabnon  surplus  to  inside  fufaety  and 
spawniag  needs. 

DATE  Comments  on  the  amendment  and 
the  proposed  rule  are  invited  until 
January  Z,  1987. 

ADDREases:  Comments  may  be  sent  to 
RoUand  A.  Schmitten,  Director, 
Northwest  Region,  NMFS,  7600  Send 
Point  Way  NE.,  BIN  C15700.  Seattle,  WA 
98115;  or  E.  Charles  Fnllerton,  Director, 


Soetkwest  Region,  FAIFS,  308  SouOi 
Ferry  Street,  Terminal  Island,  CA  90731. 
Copies  of  ttie  serenth  amendment, 
including  the  enrironraental  assessment 
and  the  regolatory  impact  review/initial 
regolatory  flexibibty  analysia,  are 
available  froaa  the  Pacific  Fishery 
Management  Council.  2000  SW.  First 
Avenue,  Saite  420.  Portland,  OR  VTTOl. 
FOR  FUimtfn  IMFOMIATION  CONTACT: 
RoUand  A.  Schmitten,  208^526-6150:  E. 
Charles  Fullerton,  213-514-6196;  or 
Joseph  C  Greenley,  Pacific  Fishery 
Management  Council  503-221-6352. 
SUPPLEMENTAMV  ITONMAHOH: 

Background 

Under  the  Ma^usoa  Fisfaeiy 
Conservation  and  ManagemenI  Act 
(Mapiuson  Act),  the  Fh4P  was  prepared 
by  toe  Pacific  Fishery  MaaagenieQt 
Council  (Coandl),  and  was  approved  by 
the  Secretary  of  Gammerce  (Secretaiy) 
on  March  2. 197&  Since  then,  Uie  FMP 
has  been  amended  six  times,  ivith 
impiemeBting  regulatioas  codified  at  50 
CFR  Part  66L  From  1979  te  1983.  die 
FMP  was  attended  amnially.  In  1964.  a 

implemented  which  provided  the 
imirJuinism  Cor  "«»if"»g  preseason  aad 
inseaaon  at^ushnents  in  the  legalations 
without  annual  araendmeBts  (48  FK 
43679,  October  31, 1964). 

Development  of  the  seventh 
amendment  hrgan  in  1985.  A  draft 
docnment  was  (iatriboted  to  interested 
persons  for  review  in  August  1986. 
Conmieats  iveie  invited,  and  five  pubbc 
hearings  were  held  Angost  27-38, 1988^ 
After  cmwdering  the  comments 
received  dtomg  the  comment  period,  at 
public  heariags,  and  during  tlM  July  and 
Septonber  (1988)  Council  meetbigs,  and 
after  receiving  advioe  from  die  Couaacil's 
Salmon  Plm  Developawnt  Team, 
Salmon  Advisory  Svbpanel,  and 
Scientific  and  Statistical  Committee,  the 
Council  made  its  final  selection  of 
options  for  the  amendment  at  its 
September  17-18, 1988,  meeting  in 
Portland,  Oregon. 

The  nejor  ptoposes  of  the  seventh 
amemfanent  are  te  (1)  provide  a  formula 
for  anneal  alteration  of  the  escapement 
goal  for  Oregon  coastal  natural  (OCN) 
coho  salmon  based  on  stodc  abundance; 
(2)  increase  the  flexibility  of  inseason 
management  provisions  to  be  more 
responsive  to  changing  biological, 
social,  and  economic  conditions  during 
the  season;  and  (3}  modify  the  allocation 
schedule  ht  coho  salmon  south  of  Cape 
Falcon,  Oregon,  to  provide  tfie  optimum 
yield  to  recreational  and  commercial 
fisheries  at  varying  stock  abondance 
levels.  These  issues  are  described 
below. 


Amendment  Istae  1 — StotA  Abandaace- 
Dependent  Pomuia  for  AimaaJ 
Determination  of  the  Oregon  Coastal 
Natural  (OCN)  Coho  Sahnon 
Escapement  Goal 

The  amendment  implements  the  ose  of 
a  formula  to  adjust  escapement  goals  for 
OCN  coho  baaed  on  expectations  of 
stock  abundance. 

In  1982.  the  Oregoo  Depertmeat  of 
Fish  and  Wadbfe  (ODFW)  established  a 
stock  rebuildiag  schedule  and  a  long- 
tenn  annaal  escapement  goal  of  TtOfm 
OCN  coho.  The  ODFW  escapement  goal 
for  OCN  coho  was  pramuigaled  hi 
federal  regulatioas  mplsieiitiag  die 
frameworiic  amendment  in  1984. 

In  1963,  adverse  en v  ii  uimentai 
conditions  (from  "El  Nino"  effect) 
drastically  reduced  abundance  of  one  of 
the  three  cycles  of  OCN  coho  and  made 
attainment  of  the  1083  goal,  and  three 
years  later  the  1986  goal,  incompatible 
with  the  socio-economic  needs  of  the 
ocean  fisheries.  (The  other  two  cycles  of 
OCN  coho  have  been  rebuilt  to 
approach  an  annual  natural  spawning 
escapement  of  200,000  adults  returning 
to  Oiegon  coastal  streams.) 

Federal  regulations  were  im|demented 
in  1986.  under  the  Magnuson  Act 
mandate  to  manage  the  ocean  salmon 
fisheries  to  achieve  optimum  yield, 
which  allowed  a  higher  level  of  ocean 
harvest  than  that  which  was  likely  to 
meet  the  OCN  coho  1986  escapement 
goal  (51  FR  16522.  May  5, 1086). 
Nevertheless,  the  1886  escapement  is 
expected  to  be  60-00  percent  of  the 
original  1986  escapement  goal  of  170,000 
fish — a  considoable  improvement  over 
the  1983  patent  stock  which  returned  to 
coastal  streams  at  only  41  percent  oi 
that  year's  escapement  goal  of  140,000 
fish. 

Under  the  fiamcwctk  rebuilding 
schedule,  the  escapement  goal  for  OCN 
coho  adalts  beginning  in  1987  is  200.000 
fish.  The  new  stock  abundance- 
dependent  escapement  goal  would 
provide  increased  flexibihty  to  respond 
to  socio-economic  concerns  at  stodc 
sizes  b^w  400.000  coho  salmon,  while 
rebuilding  OCN  coho  salmon  stocks.  A 
spawning  escapement  goal  floor  of 
1354)00  coho  is  establi^ed  for  stock 
sixes  of  up  to  270.000  oobo.  Between 
stock  sizes  of  270M)0  and  400.Q0a  the 
spawning  escapement  goal  ivill  be  one- 
half  of  the  estimated  stock  size.  For 
stock  sixes  above  4Oa0OO,  the 
escapement  goal  will  be  200,000  coho 
salmon. 

Two  ahemate  methods  of  estimating 
the  abimdance  of  coho  sabnon  soutii  of 
Leadbetter  Point,  Washington,  have 
been  employed  in  recent  years.  One 
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method,  recommended  by  the  ODFW 
was  used  in  1985  and  1986  and  is  known 
as  the  "partitioning  method."  The 
partitioning  method  is  being  reHned  by 
ODFW  and  will  be  evaluated  by  Council 
advisors  early  in  1987.  Another  method 
of  estimating  coho  abimdance,  the 
Oregon  Production  (OPI)  method,  is 
described  in  the  framework  regulations 
(49  FR  43686-43687,  October  31, 1984). 

The  amendment  deletes  the 
description  of  methodology  to  estimate 
OPI  coho  abundance.  Instead,  with 
advice  from  its  scientific  advisors,  the 
Council  will  choose  the  best  scientific 
methodology  to  estimate  OCN  coho 
abundance  each  year.  TTie  resulting 
OCN  coho  abundance  estimate  will  be 
the  basis  for  determining  the  allowable 
harvest  and  the  escapement  goal  for  the 
upcoming  season. 

Amendment  Issue  2 — Inseason 
Management  Flexibility 

The  amendment  increases  the 
flexibility  of  the  framework  inseason 
management  provisions. 

The  1984  framework  amendment 
provided  authority  to  make  certain 
inseason  modifications  to  ocean  salmon 
regulations  when  necessary  to  facilitate 
meeting  the  objectives  of  the  FMP. 
Numerous  incidents  arose  during  the 
first  season  under  these  inseason 
management  provisions  when  the 
Council,  its  advisors,  or  the  States 
recommended  an  inseason  change 
which  could  not  be  implemented. 
Several  of  the  framework  provisions 
were  too  narrow  in  scope,  and  others 
were  unclear  as  to  what  modifications 
could  be  made  under  them. 

As  a  result,  the  Council  recommended 
that  increased  inseason  management 
flexibility  be  tested  during  the  1986 
season.  An  emergency  rule  similar  to 
that  being  proposed  in  the  amendment 
was  implemented  (51  FR  18451.  May  20, 
1986).  and  proved  to  be  more  responsive 
to  the  changing  biological,  social,  and 
economic  conditions  of  the  fishery. 

Under  the  revised  inseason 
management  authority  contained  in  the 
amendment,  increased  management 
flexibility  is  achieved  by  authoriziing 
any  inseason  regulatory  change  so  long 
as  specified  factors  are  considered  and 
the  adjustment  is  consistent  with  Ocean 
escapement  goals,  conservation  of  the 
salmon  resource,  any  adjudicated  Indian 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  FMP.  The  provision  to 
adjust  abundance  estimates  in  season 
was  included  in  the  option 
recommended  by  the  Council  in  case 
accepted  methodology  to  do  so  becomes 
available. 

Although  consultation  with  fishery 
participants  prior  to  taking  inseason 


action  is  not  required  by  this  rule.  State 
and  federal  manageers  have  indicated 
publicly  that  they  will  continue  to 
consult  with  user  representatives  prior 
to  making  inseason  adjustments. 

Amendment  Issue  3— Allocation  of  Coho 
Salmon  South  of  Cape  Falcon.  Oregon 

The  amendment  modifies  the 
allocation  scheme  for  coho  salmon  south 
of  Cape  Falcon,  Oregon,  originally 
established  in  1984  by  the  framework 
amendment. 

The  framework  allocation  schedule 
has  become  increasingly  controversial 
due  primarily  to  the  relatively  low 
abundance  of  coho  salmon  in  the  OPI 
area  south  of  Leadbetter  Point. 
Washington,  in  recent  years,  and  the 
disastrous  effect  this  decreased 
abundance  has  had  on  the  economy  of 
coastal  communities.  As  a  result,  in  May 
1985  the  Oregon  Fish  and  Wildlife 
Commission  (OFWC)  commissioned  a 
study  of  the  economic  aspects  of  the 
recreational/conunercial  allocation  of 
coho  salmon  in  the  ocean  fisheries.  An 
Augsut  1985  progress  report  on  the 
economic  study  concluded  "that  a 
reasonable  reallocation  of  the  allowable 
cocho  catch  from  commercial  to 
recreational  could  significantly  increase 
coastal  community  income,  provided 
wise  choices  are  made  about  the 
accompanying  regulations  and  coho 
stock  sizes  increase  above  the 
depressed  levels  recently  experienced." 
On  January  24, 1986,  following  extensive 
public  review  of  the  report,  the  OFWC 
urged  fishery  participants  to  develop  a 
new  allocation  schedule  which  would 
more  adequately  reflect  the  socio- 
economic needs  of  the  coastal 
communities  and  the  user  groups. 

A  revised  allocation  was  negotiated 
subsequendy  by  commerical  and 
recreational  representatives  and 
adopted  by  the  OFWC.  It  forms  the 
basis  of  the  revised  allocation  scheme  in 
the  seventh  amendment. 

The  new  allocation  schedule  provides 
that  sufficient  coho  will  be  allocated  to 
the  commerical  fishery  at  low  stock 
levels  to  provide  for  incidental  hooking 
mortality  in  a  commerical  all-salmon- 
except-coho  fishery.  An  allowance  for 
incidental  coho  mortality  in  the 
commerical  all-salmon-except-coho 
fishery  will  have  priority  in  the 
allocation  scheme. 

The  new  allocation  schedule  also 
increases  the  likelihood  that 
recreational  fisheries  south  of  Cape 
Falcon  will  complete  their  established 
seasons  by  increasing  the  recreational 
share  of  allowable  harvest. 

Under  the  amendment,  commerical 
and  recreational  seasons  and  coho 
quotas  will  be  established  preseason. 


The  coho  quotas  will  be  calculated  from 
the  modified  allocation  schedule.  Near 
the  first  of  August  each  year,  fishery 
managers  will  estimate  the  number  of 
coho  salmon  needed  to  complete  the 
recreational  seasons  and  reallocate  any 
unneeded  recreational  fish  to  the 
commercial  fishery  ("roll-over 
provision").  Tranrfers  between  the 
commerical  and  recreational  fisheries 
south  of  Cape  Falcon,  Oregon,  other 
than  the  "roll-over  provision,"  are  not 
authorized.      1 

Classification 

Section  304(a)(l}(C)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  to 
publish  regulations  proposed  by  a 
Council  within  230  days  of  receipt  of  the 
FMP  amendment  and  regulations.  At 
this  time,  the  Secretary  has  not 
determined  that  the  FMP  amendment 
this  rule  would  implement  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 
other  applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period  on  the  proposed  rule. 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  and  concluded  that  there 
will  be  no  signiHcant  impact  on  the 
environment  as  a  result  of  this  rule.  The 
enviommental  assessment  is  part  of  the 
seventh  amendment  and  may  be 
obtained  from  the  Council  at  the 
address  listed  above. 

The  NOAA  Administrator  had 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  This  detarmination  was  based  on 
analysis  of  the  regulatory  impact  review 
(RIR)  prepared  for  this  rule.  This 
proposed  rule,  if  adopted,  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
for  purposes  of  the  Regulatory 
Flexibility  Act.  and  thus  required  an 
initial  regulatory  flexibility  analysis 
(IRFA).  The  RIR/IRFA  may  be  obtained 
from  the  Council  at  the  address  listed 
above.  A  summary  of  the  economic 
impacts  set  forth  below  all  apply  to 
small  business  entities  because  this 
industry  consist  only  of  small  entities. 

Amendment  Issue  1 — Escapement 
Goal  for  Oregon  Coastal  Natural  (OCN) 
Coho  Salmon — A  scenario  of  low  OCN 
coho  abundance  compared  to  other  OPI 
stocks  was  utilized  to  estimate  the 
difference  in  socio-economic  benefits 
between  options.  Under  this  scenario, 
net  economic  benefits  of  $1,112,000  to 
$1,234,000  were  estimated.  Details  of  the 
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increases  or  decreases  by  specific 
fishery  are  provided  in  the  RIR/IRFA. 

Amendment  Issue  2 — Inseason 
Management  Flexibility— The  options 
were  analyzed  with  respect  to  the 
impacts  on  management  costs  and 
opportunities  to  provide  more  effective 
utilization  of  available  harvest.  The 
selected  option  2  provides  the  greatest 
potential  for  shaping  fisheries  to  obtain 
the  maximum  benefits  inseason.  While 
both  options  may  result  in  similar  or 
slightly  highter  inseason  management 
costs  compared  to  the  status  quo,  the 
need  for  costly  FMP  amendments  would 
be  reduced. 

Amendment  Issue  3 — Allocation  of 
Coho  Salmon  South  of  Cape  Falcon, 
Oregon — ^The  estimated  change  in  net 
economic  value  resulting  from  the 
adoption  of  a  revised  allocation 
schedule  depends  on  the  increase  in 
recreational  allocation  of  a  range  of 
total  available  harvests  and  the  degree 
of  utilization  of  the  additional 
allocation.  An  increase  in  net  economic 
value  from  $295,000  to  $3,080,000  was 
calculated.  The  amount  of  personal 
income  generated  in  coastal 
communities  would  follow  a  similar 
trend. 

This  proposed  rule  is  exempt  from  the 
procedures  of  Executive  Order  12291 
under  section  8(a)(2)  of  that  order. 
Deadlines  imposed  under  the  Magnuson 
Act,  as  amended  by  Pub.  L  97-453, 
require  the  Secretary  to  publish  this 
proposed  rule  within  30  days  of  its 
receipt.  The  proposed  rule  is  being 
reported  to  the  Director,  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  it  is  not  possible  to 
follow  procedures  of  the  order. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
States  of  Washington,  Oregon,  and 
California,  and  the  San  Francisco  Bay 
Conservation  and  Development 
Commission  (Commission).  NMFS  has 
submitted  this  determination  for  review 
by  the  responsible  state  agencies  and 
the  San  Francisco  Bay  Commission 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Indians. 
Authority:  16  U.S.C.  1801  et  seq. 


Dated:  November  19, 1986. 

lames  E.  Douglas,  Ir.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  661  is  proposed 
to  be  revised  to  read  as  follows: 

PART  661— [AMENDED] 

1.  The  authority  citation  for  Part  661 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  661.20,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§661^    Annual  actions. 

(a)  The  Secretary  will  annually 
establish  or,  as  necessary,  adjust 
management  specifications  for  the 
commercial,  recreational,  and  treaty 
Indian  fisheries  by  publishing  a  notice  in 
the  Federal  Register  under  §  661.23. 
Management  specifications  may  include 
allowable  ocean  harvest  levels 
(including  quotas),  allocations, 
management  boundaries  and  zones, 
minimum  size  limits,  gear  definitions, 
seasons,  and  selective  fisheries  for  each 
fishery  and  may  be  specified  es  follows: 

*  «  4  *  « 

3.  In  §  661.21,  paragraph  (b)  is  revised 
to  read  as  follows: 

§661.21    Inseason  actions. 


(b)  Flexible  inseason  management 
provisions.  (1)  Flexible  inseason 
management  provisions  include,  but  are 
not  limited  to,  the  following: 

(i)  Modification  of  quotas  and/or 
fishing  seasons. 

(ii)  ModiHcations  in  the  species  which 
may  be  caught  and  landed  during 
specific  seasons  and  the  establishment 
or  modiHcation  of  limited  retention 
regulations. 

(iii)  Changes  in  recreational  bag  limits 
and  recreational  fishing  days  per 
calendar  week. 

(iv)  Establishment  or  modification  of 
gear  restrictions. 

(v)  Modification  of  boundaries, 
including  landing  boundaries,  and 
establishment  of  closed  areas. 

(2)  The  procedures  for  development 
and  implementation  of  flexible  inseason 
management  provisions  are  described  in 
§  661.23  and  in  the  Appendix  to  this 
Part,  Section  III. 

4.  In  the  Appendix,  paragraph  II.B.l(a) 
is  revised  to  read  as  follows: 

APPENDIX 


n.  Annual  Changes  to  Management 
Specifications 

***** 

B.  Procedures  for  Establishing  and 
Adjusting  Annual  Management  Measures.  1. 
Allowable  ocean  harvest  levels  and  quotas. 

***** 

(a)  Coho  south  of  Leadbetter  Point  A 
preseason  estimate  will  be  made  each  year  of 
the  Oregon  coastal  natural  coho  salmon  stock 
size,  using  the  best  scientific  information  and 
methodology  available  as  determined  by  the 
Council. 

5.  In  the  Appendix,  paragraphs 
II.B.2(b)(i)  and  (b)(iiij  are  revised, 
paragraph  II.B.2(b)(ii]  is  redesignated  as 
paragraph  (b)(iv),  and  a  new  paragraph 
II.B.2(b)(iii)  is  added  to  read  as  follows: 

APPENDIX 


II. 


B.  *  *  * 

2.  Allocation  of  Ocean  harvest  levels. 

***** 

(b)  Coho  south  of  Cape  Falcon,  (i)  The 
following  allocation  schedule  will  be  used  in 
determining  presason  allocation  shares  of 
coho  salmon  south  of  Cape  Falcon,  Oregon. 
The  respective  shares  may  be  altered 
inseason  if  coho  surplus  to  completing  the 
recreational  season  are  reallocated  to  the 
commercial  fishery  in  accordance  with 
paragraph  2(b)(iii)  of  this  section  below. 
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■  An  incidental  coho  aNowarK*  associated  with  any  com- 
mercial al>-salmon-except-coho  lishery  wiH  be  deducted  fTX>m 
(he  recreational  share  dunng  panods  o>  low  stock  abundance 
when  ttie  troll  allocation  o(  coho  under  the  schedule  wouM 
be  insutficieni  to  allow  lor  incidental  hooking  mortality  of 
coho  durmg  a  trot  all-salmon-aicept-coho  fishery 

(ii)  The  allocation  schedule  is  based  on  the 
following  formula. 
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[A]  Up  to  350000  allowabla  ocean  harvest: 
the  first  150.000  fish  will  be  allocated  to  the 
recreational  fishery.  Additional  fish  will  be 
allocated  66.7  percent  to  troll  and  33.3 
percent  to  recreational  The  incidental  coho 
mortality  for  a  commercial  all-expert-coho 
fishery  will  be  deducted  from  the  troll 
allocation.  If  the  troll  allocation  is  insufficient 
for  this  purpose,  the  remaining  number  of 
coho  needed  for  this  estimated  incidental 
coho  mortality  will  be  deducted  bom  the 
recreational  share. 

[B]  From  350,000  to  800,000  allowable 
ocean  harvest:  the  recreational  allocation  is 
equal  to  14  percent  of  the  allowable  harvest 
above  350,000  fish,  plus  217,000  fish.  The 
remainder  of  the  allowable  ocean  harvest 
will  be  allowable  to  the  troll  fishery. 

[C]  Above  aoaOOO  allowable  ocean  harvest: 
the  recreational  allocation  is  equal  to  10 
percent  of  the  allowable  harvest  above 
800,000  fish,  plus  280,000  fish.  The  remainder 
of  the  allowable  ocean  harvest  will  be 
allocated  to  the  troll  fishery. 

[D]  The  above  fonnula  will  be  used  to 
interpolate  between  allowable  harvest  levels 
shown  in  the  table  above. 

(iii)  On  or  about  August  1  each  year,  the 
Salmon  Plan  Development  Team  will 
estimate  the  number  of  coho  salmon  needed 
to  complete  the  recreational  seasons.  Any 
coho  sabnon  allocated  to  the  recreational 
fishery  which  are  not  needed  to  complete  the 


recreational  seasons  will  be  reallocated  to 
the  commercial  fishery. 

6.  In  the  Appendix,  the  heading  of 
section  Ul£.  is  revised  to  read  "General 
procedures  for  flexible  inseason 
management  provisions"  and  paragraph 
III.B.1  is  revised  to  read  as  follows: 

APPENDIX 


III.  Inseason  Changes  to  Management 
Measures 


(c)  Amount  of  the  recreational,  commercial, 
and  treaty  Indian  catch  for  each  species  in 
the  area  to  date; 

(d)  Amount  of  recreational,  commercial, 
and  treaty  Indian  fishing  effort  in  the  «rea  to 
date; 

(e)  Estimated  average  daily  catch  per 
fisherman; 

(f)  Predicted  fishing  effort  for  the  area  to 
the  end  of  the  scheduled  season;  and 

(g)  Other  factors  as  appropriate. 

7.  In  the  Appendix,  the  introductory 
text  of  paragraph  III.B.2  is  revised  to 
read  as  follows: 


B.  General  procedures  for  flexible  inseason 
management  provisions.  1.  Fishery  managers 
must  determine  that  any  inseason  adjustment 
in  management  measures  is  consistent  with 
fishery  regimes  established  by  the  U.S.- 
Canada Pacific  Salmon  Commission,  ocean 
escapement  goals,  conservation  of  the  salmon 
resource,  and  adjudicated  Indian  fishing 
rights,  and  the  ocean  allocation  scheme  in  the 
FMP.  In  addition,  all  inseason  adjustments 
will  be  based  on  consideration  of  the 
following  factors: 


APPENDIX 


m. 


B.  *  *  * 

2.  For  those  actions  taken  during  the 
season,  the  following  procedures  will  be 
followed: 


(a)  Predicted  sizes  of  salmon  runs; 

(b)  Harvest  quotas  and  hooking  mortality 
limits  for  the  area  and  total  allowable  impact 
limitations  if  applicable; 


8.  In  the  Appendix,  sections,  III.  C 
through  III.  F  are  removed. 

9.  In  Appendix  section  IV.  the  table 
entitled  "Summary  of  Specific 
Management  Goals  for  Stocks  in  the 
Salmon  Management  Unit"  is  revised  to 
read  as  follows: 


Summary  of  Specific  Management  Goals  for  Stocks  in  the  Salmon  Management  uwt 


SMnnwnlo  Ftl  Ctwook  >.. 
Kl««i*h  Fit  Chinook 


Oragon  Contal  CNnook... 

Cokvnta  Rhw  Chinook: 

Upp«  Ri«6r  FM 

Uppar  Rivar  SumnMr 
Uppa-  Rtvar  Spring.. 


Upp»  »Nm  Spring  (WManatta) 

Cokmbi*  mm  wd  Oragon  ComW  Coho.. 

PugM  Sound  Pink .._- _ 

U*a  WMhinglon  Sockaya  • 

Oc/kKitm  Rivar  Sockaya  • 


Spatwimg  ■  aacapamant  goal 


Range  of  122-180,000  lor  nabnl  and  hatchery.. 
97,500  natural;  17.500  batchery 


1 50-200,000  natural '■■■--~~II^"ZZ"ZZZZZ. 

40.000  bright  adUls  above  McNwy  Own 

80,000  adulta  above  BonneviHe _  _      _      'Z "IT 

100-200,000  aduttt  above  Bonneville „_  " " 

30-35,000...- _ ■  

Oregoncoastal  natural  (OCN)  ooho  •pa«»nili"iiiiiii;i"ii  "iliiii 
on  OCN  coho  stock  tfxjndanca.  See  footnote  4.  below 

900,000  natural _.. 

300,000  10  Lake  Waahington ZZZ'Z. 1 ""I "" 

80.000  over  Priest  Rapito _„ 


i  Sff?"*  "**  5*"*  """"^O  •«»P«nant  goal  t 

rk«  J^S^TSSTLi^JSSSr' »°**  praaSSd 
.^5??L?''**  "*  "•  ""'•'Hiani  upon  aoM     ' 

"cnove  eacapemant  ot  OCN  coho  natural  spawning  docks  a*  foHowa: 


FMuMng  schadiM 


Achieve  In-rtver  n«n  sizes  (natural  i 
ued)as  tolowa: 
1963-86-68,100 
1967-90-82,700 

i9ei-S4-sg.too 

1995-96— •  115.000+ 


sid'^'ir^Jisr^sLr^'jsi^^^ 


JalSi.  g:;£ZHVrS»S^SJTSy.^i  'Z!^^..Tr  ""t*"  •***•  managed  lor  artMkiel  pfodueSon 
nSSI's.SS^^d^^&.'^.SSS?'  *  """^  -ooen^  to  whch  kv^  h«vest  must  be  «««.  to  c*»l.l.  the  ooaan 


lor  Ihaup- 
goal 


[FR  Doc  88-28464  Filed  11-19-88;  4:38  pmj 

MLLMO  COM  li10-27-« 


92277 


Notices 


Federal  Register 

Vol.  51.  No.  226 

Monday.  November  24.  1986 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  rules  that  are  appiicat)le  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furictions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Survey  of  Inshore  Shrimp  Fishery 
in  the  Gulf  of  Mexico. 

Form  Number:  Agency — N/A;  OMB — 
0648-0171. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  300  respondents;  230  reporting 
hours. 

Needs  and  Uses:  The  U.S.  shrimp  fishery 
in  the  Gulf  of  Mexico  has  been  in  a 
depressed  state  during  the  last  several 
years.  Data  collected  will  be  used  to 
refine  management  strategies  for  this 
fishery. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations. 

Frequency:  One  background  interview 
and  a  monthly  intercept  survey. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Sheri  Fox,  395-3785. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Survey  of  Intent  and  Capacity  to 
Harvest  and  Process  Fish  and 
Shellfish. 

Form  Number  Agency — N/A;  OMB — 
0648-0114. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  215  respondents;  42  reporting 
hours. 

Needs  and  Uses:  Assessments  are  made 
of  the  U.S.  fishing  industry's  intent 
and  capacity  to  harvest  and  process 
fish  and  shellfish.  Results  are  used  to 


establish  allocations  of  fishery 
resources  among  users  and  in 
determining  the  impact  of 
management  measures. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations. 
Frequency:  Semi-annually;  annually. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Sheri  Fox,  395-3785. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer.  Room 
3235,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  November  18. 1966. 
Edward  Michals, 

Departmental  Clearance  Officer,  Information 
Management  Division  Management. 
[VK  Doc.  86-26414  Filed  11-21-86:  8:45  am] 
BRUNO  COOC  3S10-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Technical 
Information  Service. 

Title:  Assessment  of  the  Foreign 
Technical  Information  Market  in  the 
United  States;  Follow-up  Questionnaire. 

Form  Number  Agency— N/A;  OMB— 
0605-0017. 

Type  of  Request:  Revision  of  currently 
approved  collections. 

Burden:  9,400  respondents;  4,700 
reporting  hours. 

Needs  and  Uses:  This  survey  is  aimed 
at  individuals  who  responded  to  a 
previous  questionnaire  and  who  have 
been  exposed  to  NTIS'  foreign  technical 
information  resources.  The  results  of 
this  survey  will  determine  whether 
foreign  information  available  from  NTIS 
has  been  useful,  what  difficulties  have 
been  encountered  in  using  foreign 
information,  and  suggestion  to  improve 
the  format  for  presenting  foreign 
information. 


Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit  institutions;  federal  agencies  or 
employees;  non-profit  institutions;  small 
businesses  or  organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Timothy  ^rehe. 
395-4814. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  E)OC  Clearance 
Officer.  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  NW, 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe.  OMB  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  19. 1986. 

Ed  Michals, 

Departmental  Clearance  Officer.  Information 
Management  Division.  Office  of  information 
Resources  Management 

(FR  Doc.  88-26415  Filed  11-21-86;  8:45  am] 

BHUNO  CODE  SSIO-CW-M 


International  Trade  Administration 

[A-122-0201 

Pig  Iron  From  Canada;  Rnai  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration/ 
Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  August  14, 1986,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  tentative  determination  to 
revoke  in  part  the  antidumping  finding 
on  pig  iron  from  Canada,  llie  review 
covers  one  manufacturer  and/or 
exporter  of  this  merchandise  to  the 
United  States  and  the  period  July  1, 1983 
through  June  30, 1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke  in  part.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
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unchanged  from  those  presented  in  the 
preliminary  results. 

BFFEcnvi  date:  November  24,  I98fl. 


FOil  FUHTHER  MroMMTIOH  eONTACR 

Americo  A.  Tadeu  or  John  R.  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  US.  Department 
of  Commerce.  Wathington.  DC  20230; 
telephone:  (202)  377-.525S/3e01. 
•wwnwiTAirv  wwiimatioh; 
Background 

On  August  14, 1988,  the  Department  of 
Commerce  ("the  Department"] 
published  in  the  Federal  Register  (51  FR 
29142)  the  preliminary  results  of  its 
administrative  review  and  tentative 
detennination  to  revoke  in  part  the 
antidumping  finding  on  pig  iron  from 
Canada  (38  FR  137a  July  24, 1971).  We 
began  this  review  under  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  one  respondent, 
Dofasco,  Inc.,  requested  in  accordance 
with  S  353.53a(a)  of  the  Commerce 
Regulations  that  we  complete  the 
administrative  review.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 


Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  pig  iron,  which  is  used  in 
steel  production  and  in  the  iron  foundiy 
industry  for  making  iron  castings  such 
as  pipe,  automobile  castings,  and 
machine  parts.  Pig  iron  is  currently 
classifiable  under  items  606.1300  and 
606.1500  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  one  manufacturer 
and/or  exporter  of  Canadian  pig  iron  to 
the  United  States  and  the  period  July  1, 
1983  through  June  30. 1985. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
tentative  detennination  to  revoke  in 
part.  We  received  no  comments  or 
requests  for  a  hearing.  Based  on  our 
analysis,  the  final  results  of  our  review 
are  unchanged  from  those  we  presented 
in  the  preliminary  results.  We  determine 
that  no  margin  exists  for  Dofasco,  Inc. 
for  the  period  July  1. 1983  through  June 
30, 1985. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act,  since  there 
was  no  margin  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties  for  Dofasco,  Inc.  For 
any  shipments  from  the  remaining  four 
known  manufacturers  and/or  exporters 
not  covered  by  this  review,  the  cash 
deposit  will  continue  to  be  at  the  rates 
published  in  the  final  results  of  the  last 


administrative  review  for  each  of  those 
firms  (50  FR  11003.  March  19, 1985).  For 
any  shipments  fix)m  a  new  exporter  not 
covered  by  this  or  prior  administrative 
reviews,  whose  first  shipments  of 
Canadian  pig  iron  occurred  after  June 
30, 1985,  and  who  is  unrelated  to 
Dofasco,  Inc.,  or  any  other  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Canadian  pig  iron  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  761(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  November  19, 1986. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
[FR  Doc.  86-26468  Filed  11-21-86;  8:45  am] 

ULUNG  CODE  351S-OS-M 


National  Oceanic  and  Atmospheric 
Adminlstratian 

Marine  Mammals;  Application  for 
Permit;  Mr.  Ntllo  B.  Barros  and  Dr. 
Daniel  K.  Odell  (P38B) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  an4  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant  Mr.  Nelio  B.  Barros  eml 
Dr.  Daniel  K.  Odell.  Division  of  Bi<dQgy 
and  Living  Resources,  Rosenstiel  School 
of  Marine  and  Atmospheric  Sdeace. 
University  of  Miami.  4000  Rickenbacker 
Causeway.  Miami.  Florida  33140. 

2.  Type  of  Permit  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals: 

Tucuxi  [Sotalie  fluviatilis)  1  skull  & 

stomach  contents 
Southern  bottlenose  dolphin  [Tursiops 

truncatus)  1  skull. 

4.  Type  of  Activity:  Importation  for 
scientific  research 

5.  Present  Location  of  Specimens: 
Natural  History  Museum  of  Curitiba. 
Parana,  Brazil. 

6.  Period  of  Activity:  2  Years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 


copies  of  this  application  to  the  Marine 
Mammal  Conmiission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fnheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  80  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  o^ces: 

Office  of  Protected  Species  and  Habitat 
Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Room  805,  Washington, 
DC: 

Director,  Southeast  Region,  National 
Marine  Pisheriei  Service,  9450  Roger 
Boulevard,  St.  Petersburg,  Florida 
33702. 

Dated:  November  17, 1986. 
William  E.  Evans, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fiakeries  Service. 
[FR  Doc  86-26372  Filed  11-21-86;  8:45  am] 
Bttojim  coof  aii».ta^ 


[MedMceOon  Na  4  to  Permit  No.  347] 

Harm*  Mammals  Permit  Modificatton; 
Southwest  Fisheries  Center 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  H  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Sciaitific  Research 
Permit  No.  347  issued  to  the  Southwest 
Fisheries  Center,  National  Marine 
Fisheries  Service,  P.O.  Box  271,  La  JoUa, 
California  92038,  on  July  25, 1981  (46  FR 
38950),  as  modified  on  February  7, 1983 
(48  FR  6381),  September  1, 1983  (48  FR 
40933),  and  January  28, 1986  (51  FR 
4409),  is  further  modified  as  follows: 

Section  A.l  is  deleted  and  replaced 
by: 

"1.  Up  to  5100  California  sea  lions 
(Zaiophus  califomkmua)  may  be  taken 
for  mark/recapture  studies  as  described 
in  the  application  cpd  modification 
request." 
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Section  B.5  is  deleted  and  replaced  by: 

"5.  This  permit  is  valid  with  respect  to 
the  activities  authorized  herein  until 
December  31. 1988." 

This  modification  became  effective  on 
November  17, 1986. 

The  Permit,  as  modified,  and 
documentation  pertaining  thereto  are 
available  for  review  in  the  following 
offices: 
Protected  Species  Division,  National 

Marine  Fisheries  Service,  1825 

Connecticut  Avenue,  Room  805, 

Washington.  DC;  and 
Director.  Southwest  Region,  National 

Marine  Fisheries  Service,  300  South 

Ferry  Street.  Terminal  Island, 

California  90731. 

Dated:  November  17, 1986. 
William  E.  Evans, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  86-26390  Filed  11-21-86;  8:45  amj 

BILUHG  CODE  3S10-23-4i 


Patent  and  Trademark  Office 

Advisory  Committee  for  Patents  and 
Tfdemarics;  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2.)  and  General  Services 
Administration  Interim  Rule  on  Federal 
Advisory  Committee  Management,  41 
CFR  Part  101-6,  as  amended,  and  after 
consultation  with  GSA,  the  Secretary  of 
Commerce  has  determined  that  the 
establishment  of  the  Advisory 
Committee  for  Patents  and  Trademarks 
is  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
on  the  Department  by  law. 

1.  The  Committee  will  advise  the 
Patent  and  Trademark  Office  on  broad 
policy  issues  involving  both  patents  and 
trademarks,  and  the  overall  operation  of 
the  OIHFice  including  matters  concerning 
office-wide  Automation  programs. 

2.  The  Committee  will  consist  of  at 
least  10  but  no  more  than  18  members  to 
be  appointed  by  the  AMUtant  Secretary 
and  Commissioner  of  Patents  and 
Trademarks  to  assure  a  balanced 
representation  among  patent  and 
trademark  attorneys,  corporate 
executives,  technical  research  directors, 
inveotors,  the  judiciary,  professional 
patent  and  trademark  searchers, 
information  specialists  and  publishers, 
automation  experts,  consumer  groups, 
entrepreneurs,  and  educators.  The 
Committee  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
under  the  Act,  IS  days  from  the  date  of 
the  publication  of  this  notice. 


Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Advisory 
Committee  for  Patents  and  Trademarks. 
Such  comments,  as  well  as  any 
inquiries,  may  be  addressed  to  the 
Executive  Assistant  to  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks,  U.S.  Department  of 
Commerce,  Washington,  DC  20231, 
phone:  703-557-3071,  or  the 
Department's  Committee  Management 
Analyst,  phone:  202-377-4217. 

Dated:  November  14, 1986. 
Donald ).  Quipp, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  86-26451  Tiled  11-21-86:  8:45  am] 

BILUNQ  CODE  3S10-1»-«I 


COIMMiTTEE  FOR  THE 
iMPI^MENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  ttw  Import  Limit  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  India 

November  18, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
18, 1986.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

A  CITA  directive  of  February  14, 1986, 
as  amended,  which  established  import 
limits  for  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  including  women's,  girls'  and 
infants'  cotton  blouses  and  shirts  in 
Category  341,  produced  or  manufactured 
in  India  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 
1986  and  extends  through  December  31, 
1986,  was  published  in  the  Federal 
Register  on  February  20, 1986  (51  FR 
6159). 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  December  21, 1986, 
as  amended,  between  the  Governments 
of  the  United  States  and  India  the 
restraint  limit  for  Category  341  is  being 


increased  40,113,  dozen,  from  2,275,411 
dozen  to  2,315,524  dozen,  for  the  current 
agreement  year  to  account  for 
carryforward  applied  to  the  1985 
agreement  year  that  was  charged  to  the 
limit  for  the  current  year  but  was  not 
used. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397],  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  July  1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  TARIFF  SCHEDULES  OF  THE 
UNITED  STATES  ANNOTATED  (1986). 
William  H.  Houston  DI, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committae  for  the  Implementation  of  Textiles 
Agreements 

November  18, 1986. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  February  14, 1986.  from  the 
Chainnan  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
established  restraint  limits  for  certain 
specified  categories  of  textile  products, 
produced  or  manufactured  in  India. 

Effective  on  November  18. 1966,  the 
directive  of  February  14, 1966  is  hereby 
amended  to  increase  the  previously 
established  restraint  limit  for  cotton  textile 
products  in  Category  341  to  2.315,524  doxen  ' 
under  the  terms  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement  of 
December  21, 1962,  and  amended.* 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
William  H.  Houston  UI. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-26378  Filed  11-21-86:  8:45  am] 

BILUNQ  CODE  W10-DR-M 


>  The  limit  bat  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31.  ises. 

*  The  bilateral  agreement  provides,  in  part,  that: 
(1)  Certain  group  and  tpecific  Umiti  may  be 
exceeded  by  deaignated  percentage!  for  swing, 
carryover  and  cariyforward.  and  (2)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement 
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Adjustment  of  Import  Restraint  Umite 
for  Certain  Man-Made  FHaer  Textile 
Products  Produced  or  Manufactured  In 
Romania 

November  18, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11851  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
25, 1986.  For  further  information  contact 
Kathryn  Cabral.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  hmits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

On  December  26, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
52829),  which  announced  import 
restraint  limits  for  man-made  fiber 
textile  products  in  Categories  604  and 
635,  produced  or  manufactiu-ed  in 
Romania  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1986  and  extends  through 
December  31, 1986.  In  accordance  with 
the  terms  of  the  Bilateral  Wool  and 
Man-Made  Fiber  Textile  Agreement  on 
November  7  and  16, 1984.  and  at  the 
request  of  the  Socialist  Republic  of 
Romania,  swing  and  carryforward  are 
being  applied  to  the  restraint  limit 
previously  established  for  man-made 
fiber  textile  products  in  Category  604, 
increasing  it  from  3,005.163  pounds  to 
3.395,834  pounds,  for  the  current 
agreement  year.  The  limit  for  Category 
835  is  being  reduced  from  52,677  dozen 
to  31.794  dozen  to  account  for  swing 
being  applied  to  Category  604.  In  the 
letter  published  below,  the  Chairman  of 
the  Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  adjust  the 
restraint  limits  previously  established 
for  Categories  604  and  635. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  TARIFF 


SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1986). 
Wiiliam  H.  Houston  UI, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committte  for  the  Implementation  of  Textile 
Agreements 

November  18, 1986. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  20, 1985 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  Stdtes  of 
certain  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  the 
Socialist  Republic  of  Romania  and  exported 
during  1966. 

Effective  on  November  25, 1986.  the 
directive  of  December  20, 1986  is  hereby 
further  amended  to  adjust  the  previously 
established  limits  for  man-made  fiber  textile 
products  In  Categories  604  and  635.  as 
provided  under  the  terms  of  the  bilateral 
agreement  of  November  7  and  16, 1984:' 


Calegofy 

Adjusted  1986  limA  > 

604 , 

635 

3.395.834  pounds. 
31.794  dozen. 

'  The  Iwnitt  have  not  been  adjusted  to  account  lor  any 
imports  exponed  after  December  31.  1985. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  writhin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William  H.  Houston  III, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  86-26379  Filed  11-21-86;  8:45  am) 

BILUNG  COOE  3S10-OR-M 


Import  Control  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
Taiwan 

November  18, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
25. 1986.  For  further  information  contact 
Kathy  Davis.  International  Trade 
Specialist.  Office  of  Textiles  and 


'  The  agreement  provides,  in  part,  that:  (1) 
Specific  limits  may  be  increased  for  carryover  and 
carryforward:  consultations  may  be  held  to  adjust 
levels  for  categories  not  subject  to  speciric  limits: 
and  (2)  administrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems  arising  in 
the  implementation  of  the  agreement. 


Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

In  consultations  held  under  the  terms 
of  the  bilateral  agreement  of  November 
18, 1982,  as  amended,  concerning  cotton, 
wool  and  man-made  fiber  textile 
products,  between  representativesof  the 
American  Institute  in  Taiwan  (ATT)  and 
the  Coordination  Coimcil  for  North 
American  Affairs  (CCNAA),  the 
CCNAA  agreed  to  limit  shipments  from 
Taiwan  of  man-made  fiber  coveralls  and 
overalls  in  Category  659-C  (only 
T.S.U.S.A.  numbers  381.3325,  381.9805, 
384.2205.  384,2530,  384.8606,  384.8607, 
and  384.9310)  to  1.121.377  pounds  during 
the  agreement  year  which  began  on 
January  1. 1988  and  extends  through 
December  31, 1986.  Accordingly,  in  the 
letter  which  follows  this  notice,  the 
CITA  Chairman  directs  the 
Commissioner  of  Customs  to  control 
imports  at  the  agreed  limit. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983.  (48  FR  $5607).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  StatisUcal 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1B86). 
Williaffl  H.  Hooston  UI, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committee  for  the  Implementadon  of  Textile 
Agreements 

November  18. 1986. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  27, 1985  which  directed 
you  to  prohibit  entry  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Taiwan. 

Effective  on  November  25, 1966,  the 
directive  of  December  27, 1986  is  hereby 
further  amended  to  establish  a  level  of 
1,121,377  pounds  >  for  man-made  fiber  textile 
products  in  Category  659-C  »  produced  or 
manufactured  in  Taiwan  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1986  and  extends  throu^ 
December  31, 1986. 


'  The  level  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1985. 

•  In  Category  699.  only  T.S.U.Sj\.  numbers 
381.3325.  381.geOSt  384.2205,  384.2S3a  384.8608. 
384.8607,  and  384.B310. 
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Textile  products  in  Category  659-C  which 
have  been  exported  to  the  United  States  prior 
to  January  1, 1986  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  659-C  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.a  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  563. 

Sincerely, 
William  H.  Houston  III. 

Chairman,  Committee  for  the  Implementation 

of  Textiles  Agreements. 

[FR  Doc.  88-26380  Filed  11-21-88;  8:45  am] 

BIUJNG  CODE  SSIO-OR-M 


Establishing  Import  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Man- 
Madc  HIter  TextHe  Products  Produced 
or  Manufactured  In  Coiomtiia 

November  19, 1988. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
25, 1986.  For  fiulher  information  contact 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Comjnerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Governments  of  the  United  States 
and  the  Republic  of  Colombia  have 
agreed  to  extend  their  expiring  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  July  1  and  August 
11. 1982,  as  amended,  for  six  months, 
beginning  on  July  1, 1986  and  extending 
through  December  31, 1988.  The 
agreement,  as  amended  and  extended, 
included  limits  for  Categories  330-359, 
431-459  and  630-659,  as  a  group,  and  for 
individual  Categories  313,  315,  338,  363, 
433,  434,  435,  442.  443,  444,  448,  633,  841 
and  666,  produced  or  manufactured  in 
Colombia  and  exported  during  the  six- 
month  period  which  began  on  July  1, 
1986  and  extends  through  December  31, 
1986.  The  agreed  limits  for  the  foregoing 
categories  have  not  been  adjusted  to 
account  for  any  charges  for  imports 
during  the  restraint  period.  Such  charges 


will  be  made  to  these  limits  as  the  data 
become  available. 

The  bilateral  agreement  also  provides 
for  percentage  increases  in  certain  limits 
during  an  agreement  year  (swing)  and 
for  carryover  of  shortfalls  from  the 
previous  agreement  period  (carryover). 
Under  the  terms  of  the  bilateral 
agreement,  and  at  the  request  of  the 
Republic  of  Colombia,  the  restraint 
limits  established  for  Categories  435, 
442,  444  and  448  are  being  increased, 
variously,  for  swing  and  carryover,  and 
a  special  increase  granted,  for  the  six- 
month  restraint  period.  In  addition,  at 
the  request  of  the  Republic  of  Colombia, 
the  consultation  levels  for  Categories 
338,  434  and  666  are  being  increased. 

Accordingly,  in  the  letter  published 
below,  the  CITA  Chairman  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  group  and  individual 
limits  which  are  in  excess  of  the  six- 
month  limit  which  began  on  July  1, 1986 
and  extends  through  December  31, 1986. 

A  description  of  the  cotton,  wool  and 
man-made  flber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709],  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  28622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Williun  H.  Hourtoo  m. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  19, 1986. 

Committae  for  the  ImplenieiiUtion  of  Textila 
Agcaements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  2a 
1973,  as  further  extended  on  July  31. 1966; 
pursuant  to  the  bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  ]uly  1 
and  August  11, 1982,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Republic  of  Colombia: 


and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  November  25, 1986.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Colombia  and 
exported  during  the  six-month  period  which 
began  on  July  1. 1986  and  extends  through 
December  31. 1986,  in  excess  of  the  following 
restraint  limits: 


CMgny 

6-flio.  mlTMnt  Imft' 

330-3M,     431-«e,     630- 
659,  M  a  group. 

313 

315 

3l.78e,444       ■qum      ywdi 
■quwtant 

7.613.452  aquvtywdL 
3^10.000  aquv*  ywdi. 

363 

2.143.A2S  KflTrt>M& 

daa                 

*!U 

1.652  dazm. 
5  191  dozMi. 

435 „       

442 

**3              

6.641  (knan. 
6,176  dann. 

444 

3439  donn. 
5.836  dozw 
60.943  dorav 

446.- _„.    

633 

641.         .     _      . 

114,111  donn. 

eee _ . 

384.615  pounds 

■T>w  fenili  hsM  no)  bMn  ■jjunid  to  mxom*  lor  mm 

knpom  exportBd  aftor  Jun*  tt  1966 


In  carrying  out  this  Wrective,  entries  of 
textile  products  listed  in  the  table  above, 
which  have  been  exported  during  previously 
established  restraint  periods  which  ended  on 
June  30. 1986,  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
established  limits  for  such  goods  during  those 
periods.  In  the  event  the  limits  established  for 
those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  limits  set  forth  in  this  directive. 
Charges  will  be  provided  in  a  separate 
directive. 

The  limits  set  forth  above  are  subject  to 
further  adjustment  in  the  future  according  to 
the  provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Colombia,  which  provide,  in  part 
that  specific  limits  may  be  increased  by 
designated  percentages  for  swing,  carryover 
and  carryforward;  and  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the 
implementation  of  the  bilateral  agreement. 
Appropriate  adjustnAts,  refeired  to  above, 
will  be  made  to  youi>y  letter. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Registar  on  December  13. 1982  (47  FR 
55708),  as  amended  on  April  7, 1963  (48  FR       ^ 
15175).  May  3, 1983  (48  FR  19924).  December 
14, 1983  (48  FR  55607),  December  Sa  1963  (48 
FR  57564).  April  4, 1964  (49  FR  13307),  June  26, 
1964  (48  FR  26622).  July  16, 1964  (49  FR  28754, 
November  9, 1964  (49  FR  44782),  and  in 
StaUstical  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1966). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumpiton 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely, 
William  H.  Houston  III. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  B6-284e6  Filed  ll-21-«8:  8:45] 

BHXiNG  CODE  SSIO-Cm-M 


Import  Umits  for  Certain  Cotton  and 
Mai>-Made  Fibar  TextttM  and  Textile 
Products  Produced  or  Manufactured  in 
Thailand;  Correction 

November  19, 1986. 

On  November  6, 1988  a  notice  was 
published  in  the  Federal  Register  (51  FR 
40350),  which  announced  import  limits 
for  cotton  and  man-made  fiber  textile 
products  in  Categories  300,  301,  611  and 
669  pt.  (polypropylene  bags).  The 
following  paragraph  should  have  been 
included  as  paragraph  one  in  the  letter 
to  the  Commissioner  of  Customs  which 
followed  that  notice: 

This  directive  cancels  and  supersedes  the 
directive  of  August  13, 1986  and  that  portion 
of  the  directive  of  December  19, 1985  which 
established  a  sublimit  of  4.822,912  pounds  for 
cotton  textile  products  in  Category  301  pt. 
(only  TSUSA  numbers  300.6026  and  300.6028). 

The  limit  established  in  the  letter  for 
man-made  fiber  textile  products  in 
Category  689  pt*  should  be  corrected  to 
read  "850.000  pounds." 
William  H.  Houstoo  DI, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  86-28467  Filed  11-21-86:  8:45  am] 

HUJNQ  CODE  3S10-On-« 


Biiaterai  Textile  Consultations  WItli  the 
Government  of  the  People's  Republic 
of  China  Concerning  Cotton,  Wool  and 
Man-Made  Rber  Textile  Products; 
Request  for  Pul>lic  Comment; 
Correction 

November  19, 1986. 

The  ninety-day  restraint  levels  for 
Categories  330/630  and  435  in  the  letter 
to  the  Commissioner  of  Customs  dated 
October  17, 1986  (51  FR  37471)  should  be 
corrected  to  858,766  dozen  for  Category 
330/630  and  3,669  dozen  for  Category 

4oO. 

William  H.  Houston  III, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  8fr-28469  Filed  11-21-66;  8:45  am] 

MLUNQ  CODE  S510-0R-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (A6B). 

Dates  of  Meeting:  Tues.  &  Wed..  9-10 
December  1986. 

Times  of  Meeting:  083&-1630  hours  each 
day. 

Place:  U.S.  Army  Training  &  Doctrine 
Command,  Ft.  Monroe.  VA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Army  Analysis  will  meet  for 
briefmgs  by  TRADOC  Staff  covering 
analytical  support  being  provided  to  Army 
Materiel  Acquisition  Process.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5.  U.S.C. 
specifically  subparagraph  (1)  thereof,  and 
Title  5,  U.S.C..  Appendix  1,  subsection  10(d). 
The  classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  695-7046. 
SaUy  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  88-26566  Filed  11-21-86;  8:45  am] 

mXING  COOE  3710-OS-H 


Department  of  the  Navy 

Decision  To  Proceed  With  the  North 
River  Access  at  the  Fleet  Ballistic 
Missile  Submarine  Support  Base, 
Kings  Bay,  GA 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500).  the  U.  S.  Navy 
announces  its  decision  to  proceed  with 
the  North  River  Access  restriction  at  the 
Fleet  Ballistic  Missile  Submarine 
Support  Base  Kings  Bay.  Georgia. 

The  restriction  consists  of  completing 
the  security  barrier  for  the  southern 
perimeter  of  the  Submarine  Base,  at  the 
North  River.  Draft  and  Final 
Environmental  Impact  Statments  (EISs) 
were  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  the  public 
on  May  8, 1988  and  September  12, 1986. 
respectively.  Alternatives  considered 
included  "no  action";  administrative 
closure;  restricting  access  to  various 
lengths  of  the  North  River;  use  of  fixed, 
floating  or  gate  barriers  extending  to 
different  depths  in  the  river;  and  using 
either  barbed  or  plain  wire  beneath  the 
water's  surface.  Alternatives  which 
could  not  meet  security  requirements 


were  subsequently  ehminated  from 
consideration.  A  floating  barrier 
extending  approximately  12  inches 
below  the  surface  of  the  water  across 
the  river  at  a  location  60-80  feet  north  of 
New  Peter-Pbint  Road  bridge  was  the 
alternative  selected. 

This  barrier  would  restrict  surface 
traffic  from  entering  the  base  while 
permitting  the  passage  of  wildlife, 
especially  the  Manatee,  which  is 
endangered  species.  The  river  barrier 
noted  above  will  be  installed  in 
cooperation  >vith  U.S.  Fish  and  Wildlife 
Service  and  the  Georgia  State 
Department  of  Natural  Resources. 
Socioeconomic  factors  were  evaluated 
as  well  as  potential  impacts  to  surface 
waters  and  land  use.  No  significant 
short  or  long  term  impacts  were 
identified  as  a  result  of  the  project 
except  for  the  restriction  to  river  traffic 
as  noted. 

Dated:  November  18, 1986. 
Harold  L.  Stoller, 

CDRJAGC.  USN,  Federal  Register  Uaison 
Officer. 

[FR  Doc.  86-26358  Filed  11-21-86;  8:45  am] 

BILUNG  COOE  MtO-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Reiearch  Advisory 
Conunittee  Panel  on  Soviet  Submarine 
Threat  will  meet  on  December  8, 1986  at 
the  Pentagon.  Room  5B725,  Washington, 
DC.  The  meeting  will  commence  at  9:00 
A.M.  and  terminate  at  3:00  P.M.  on 
December  8, 1986.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
assess  the  potential  of  U.S.  defensive 
systems  now  in  the  pipeline  to  meet  the 
Soviet  submarine  threat,  as  well  as  from 
an  overall  system  approach,  determine 
the  major  elements  required  to  match 
the  threat  and  recommend 
modifications,  if  required,  to  current 
Navy  programs  in  order  to  maintain 
technological  superiority.  The  agenda 
for  the  meeting  will  consist  of  technical 
briefings  and  discussions  addressing  the 
Soviet  submarine  threat.  These  briefings 
and  discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  estabhshed  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  property  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
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meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c](l] 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz.  U.S.  Navy.  Office  of  the  Chief  of 
Naval  Research  (Code  OONR).  800 
North  Quincy  Street.  Arlington.  VA 
22217-5000,  Telephone  number  (202) 
696-4870. 

Dated:  November  17. 1986. 
Harold  R.  StoUer. 

Commander,  JAGC,  U.S.  Navy,  Federal 
Register  Liaison  Officer. 
(FR  Doc.  88-26359  Filed  11-21-86;  8:45  am) 
■aUNQ  CODE  mO-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conmiittee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Integrated  Avionics 
for  Advanced  Aircraft  and  Aircraft 
Retrofit  will  meet  on  December  8-11, 
1986.  The  meeting  will  be  held  at  the 
Pentagon.  Washington.  DC  on  December 
8  and  9;  the  Naval  Air  Development 
Center.  Warminster.  Pennsylvania  on 
December  10;  and  the  Wright-Patterson 
Air  Force  Base.  Dayton.  Ohio  on 
December  11. 1986.  The  meeting  will 
commence  at  8:00  A.M.  and  terminate  at 
4:00  P.M.  on  December  8.  9.  and  10;  and 
commence  at  8:00  A.M.  and  terminate  at 
1:00  P.M.  on  December  11. 1986.  All 
sessions  of  the  meeting  will  be  closed  to 
the  publi :. 

The  purpose  of  the  meeting  is  to 
define  what  is  meant  by  integrated 
avionics,  what  new  aircraft  and  avionics 
suites  should  be  addressed,  assess 
common  service  requirements,  and 
determine  if  the  magnitude  of  the 
problem  necessitates  the  establishment 
of  a  separate  joint  program  office.  The 
agenda  will  include  technical  briefings 
and  discussions  addressing  integrated 
avionics  technologies  of  the  services. 
These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 


that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz.  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON),  800  North  Quincy 
Street  Arlington.  VA.  22217-5000. 
Telephone  number  (202)  696-4870. 

Dated:  November  17. 1986. 

Harold  R.  StoUer,  Jr.. 

Commander,  JAGC.  U.S.  Navy,  Federal 
Register  Liaison  Officer. 

(FR  Doc.  86-26360  Filed  11-21-86;  8:45  am] 

BILLING  CODE  MW-AE-M 


DEPARTMENT  OF  EDUCATION 

Application  Notice  for  New  Awards 
Under  Training  Personnel  for  ttw 
Education  of  the  Handicapped:  State 
Education  Agency  Programs 

agency:  Department  of  Education. 
ACTION:  Withdrawal  notice. 

SUMMARY:  An  application  notice  for 
fiscal  year  1987  for  the  State  Education 
Agency  Program  grants  was  published 
on  July  14, 1986,  at  51  FR  25388  as  part  of 
the  application  notice  for  grants  under 
the  Training  Personnel  for  the  Education 
of  the  Handicapped  program. 
Subsequently,  Congress  passed,  and  the 
President  signed,  the  Education  of  the 
Handicapped  Act  Amendments  of  1986. 
Pub.  L.  99-457.  Pub.  L.  99-457  amends 
section  632  by  requiring  that  each  State 
Education  Agency  receive  a  grant.  This 
amendment  changes  the  basis  on  which 
grants  to  State  Education  Agencies  are 
awarded  and,  therefore,  a  new  funding 
priority  is  necessary. 

That  part  of  the  July  14. 1986,  notice 
dealing  with  the  State  Education  Agency 
Programs  (84.029H)  at  51  FR  25390,  is 
withdrawn.  A  new  notice  regarding  the 
State  Education  Agency  Programs  will 
be  issued  which  is  consistent  with  the 
amendment  of  section  632  by  Pub.  L  99- 
457. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  S.  King.  Division  of  Personnel 
Preparation,  Office  of  Special  Education 
I^ograms,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW.,  Room  4625, 
Mary  E.  Switzer  Building.  Washington, 
DC  20202.  Telephone:  (202)  732-1086. 

Program  Authority:  (20  U.S.C.  1432). 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.029H;  State  Education  Agency  Programs) 


Dated:  November  19. 1986. 
Carol  R.  Imnan, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[VR  Doc.  88-28450  Filed  11-21-86;  8:45  am) 

MLUNO  CODE  400e-01-M 


List  of  Applications  Accepted  for 
Review  by  Education  Appeal  Board 

agency:  Department  of  Education. 

ACTION:  Notice  of  applications  for 
review  accepted  for  hearing  by 
Education  A[^eal  Board. 

summary:  This  notice  lists  the 
applications  for  review  accepted  for 
hearing  by  the  Education  Appeal  Board 
(Board)  between  July  24, 1986,  and 
October  14, 1986.  A  summary  of  each 
appeal  has  been  included  to  help 
potential  intervenors.  In  addition,  the 
notice  explains  how  interested  third 
parties  may  intervene  in  proceedings 
before  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT 

Ernest  C.  Canellos,  Chairman,  Education 
Appeal  Board,  400  Maryland  Avenue, 
SW.  (Room  1065,  FOB-6),  Washington. 
D.C.  20202.  Telephone:  (202)  732-1756). 

SUPPLEMENTARY  INFORMATION:  Under 
sections  451  through  454  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1234 
et  seq.),  the  Education  Appeal  Board  has 
authority  to  conduct:  (1)  audit  appeal 
hearings,  (2)  withholding,  termination, 
and  cease  and  desist  hearings  initiated 
by  the  Secretary  of  Education,  and  (3) 
other  proceedings  designated  by  the 
Secretary  as  being  within  the 
jurisdiction  of  the  Board. 

The  Secretary  has  designated  the 
Board  as  having  jurisdiction  over  appeal 
proceedings  related  to  final  audit 
determinations,  the  withholding  or 
termination  of  funds,  and  cease  and 
desist  actions  for  most  grant  programs 
administered  by  the  Department  of 
Education  (ED).  The  Secretary  also  has 
designated  the  Board  as  having 
jurisdiction  to  conduct  hearings 
concerning  most  ED-administered 
programs  that  involve:  (a)  a 
determination  that  a  grant  is  void,  (b) 
the  disapproval  of  a  request  for 
permission  to  incur  an  expenditure 
during  the  term  of  a  grant,  or  (c) 
determinations  regarding  cost  allocation 
plans  or  special  rates  negotiated  with 
specified  grantees. 

Regulations  governing  Board 
jurisdiction  and  procedures  were 
published  in  the  Federal  Register  on 
May  1ft  1981,  at  46  FR  27304  (34  CFR 
Part  76). 


I 


I 
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Applications  Accepted 

Appeal  of  the  State  of  Indiana,  Docket 
No.:  18(216)86.  ACN:  05-65002 
The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  The  underlying  audit 
reviewed  the  State's  implementation 
and  administration  of  Title  IV  of  the 
Elementary  and  Secondary  Education 
Act  for  a  two  year  period  ending  June 
30.1983. 

The  Assistant  Secretary  sustained  the 
auditor's  findings  that  costs  associated 
with  the  Title  IV  program  were 
improperly  charged  to  Federal  grants 
after  expiration  of  the  statutory  period 
of  availability. 

The  Department  seeks  a  refimd  of 
$574,192.  The  State  disputes  all  liability. 
Appeal  of  the  State  of  Louisiana.  Docket 
No.:  17(217)86.  ACN:  06-62003 
The  State  appealed  a  final  letter  of 
determination  issued  by  the  Division  of 
Certification  and  Program  Review. 

The  final  letter  of  determination  was 
based  upon  a  Single  System  Audit  of  the 
State  of  Louisiana  for  the  fiscal  year 
ending  June  30, 1984. 

Specific  program  costs  attributable  to 
Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  were  disallowed  because  they  did 
not  solely  or  directly  benefit  the 
program. 

The  Department  seeks  a  refund  of 
$12,506.  The  State  disputes  liability  in 
the  amount  of  $12,50a 
Appeal  of  the  State  of  California. 
Docket  No.:  18(218)86,  ACN:  0^ 
50284 
The  State  appealed  a  final  letter  of 
determination  issued  by  the  Grants  and 
Contracts  Service.  The  underlying  audit 
reviewed  unemployment  insurance 
charges  to  Federal  grants  during  the 
period  January  1. 1981.  through  June  30, 
1984. 

The  final  audit  determination  seeks  to 
establish  joint  and  several  liability 
against  the  State  and  the  California 
Employment  Development  Department 
which  administers  the  unemployment 
compensation  fund.  The  disallowance  is 
based  on  an  allegedly  higher 
unemployment  insurance  contribution 
rate  for  employees  of  federally-funded 
programs  than  for  employees  of  State- 
funded  programs. 

The  Department  requests  a  refund  of 
$10,006,057.  The  State  disputes  this 
liability  and  questions  the  validity  of  the 
audit,  the  imposition  of  interest  charges, 
and  the  authority  of  the  Department  to 
audit  these  funds. 

Appeal  of  the  Indiana  State  Library. 
Docket  No.:  19(219)86.  ACN:  05- 
65013 


The  Indiana  State  Library  (the 
Library)  appealed  a  final  letter  of 
determinadon  issued  by  the  Assistant 
Secretary  for  Educational  Research  and 
Improvement.  The  underlying  audit 
reviewed  the  Library's  acininistration  of 
the  Library  Services  and  Construction 
Act  program  for  the  period  between  July 
1. 1983,  and  June  30. 1985. 

The  Assistant  Secretary  disallowed 
expenses  because  specific  salary  and 
fringe  benefits  were  not  adequately 
documented. 

The  Department  seeks  a  refund  of 
$79,637.  The  Library  disputes  all 
liability. 

Appeal  of  the  State  of  Indiana,  Docket 
No.:  20(220)86.  ACN:  05-65006 
The  State  appealed  a  final  letter  of 
determination  issued  by  the  Acting 
Regional  Commissioner.  Rehabilitation 
Services  Administration.  TTie  underlying 
audit  reviewed  the  administration  of 
grant  awards  for  the  period  between 
July  1. 1981,  and  June  30, 1983. 

The  Acting  Regional  Commissioner 
sustained  the  auditor's  findings  that  the 
State  had  failed  to  maintain  a  quality 
assurance  program  in  conjunction  with 
the  counselor  performance  evaluation 
and  failed  to  maintain  and  establish 
policies  to  govern  the  rate  of  payment 
for  all  purchased  vocational 
rehabiUtatian  services. 

The  Department  seeks  a  refund  of 
$197,223.  The  State  concedes  $1,025. 
leaving  $196,198  in  dispute. 
Appeal  of  Housing,  Industry,  Training. 
Inc.,  Docket  No.:  22(222)86,  ACN: 
08-50490 
Housing.  Industry,  Training,  Inc.  (HIT) 
of  Mandan,  North  Dakota,  appealed  a 
final  letter  of  determination  issued  by 
the  Grants  and  Contracts  Service  (GCS). 
The  underlying  audit  reviewed  the  grant 
allocations  to  the  Center  for 
Independent  Living  for  the  period  of 
September  15. 1984.  through  June  30. 
1986. 

GCS  disallowed  certain  costs 
associated  with  space  rental  and 
janitorial  sendees. 

The  Department  seeks  a  refund  of 
$5,924.  HIT  disputes  all  Uability. 

Intervention 

Regulations  establishing  intervention 
procedures  for  the  Education  Appeal 
Board  in  34  CFR  78.43  provide  that  an 
interested  person,  group,  or  agency  may, 
upon  application  to  the  Board  Chairman, 
intervene  in  appeals  before  the 
Education  Appeal  Board. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or,  as  appropriate,  the  Panel 
Chairperson,  that  the  potential 
intervenor  has  an  interest  in,  and 
information  relevant  to.  the  specific 


issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

Applications  to  intervene,  or 
questions,  should  be  addressed  to  Ernest 
C.  Canellos,  Chairman,  Education 
Appeal  Board.  400  Maryland  Avenue, 
S.W.  (Room  1066.  FOB-6).  Washington. 
D.C.  20202.  Telephone:  (202)  732-1756, 
(20  U.S.C.  1234) 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable] 

Dated:  November  19, 1986. 
Peter  R.  Greer, 

Deputy  Undersecretary,  Intergovernmental 

and  Interagency  Affairs. 

[PR  Doc.  86-26449  Filed  11-21-86;  8:45  am) 

BILUNQ  CODC  4000-ai-M 


DEPARTMENT  OF  ENERGY 

Compliance  With  the  National 
Environmental  Policy  Act;  Notice  of 
Project  Termlnstion  and  Ceeaation  of 
Preparation  of  an  Environmental 
Impact  Statement 

AQENCY:  Departnent  of  Enei^. 
action:  Notice  it  hereby  given  that  the 
Department  of  Energy  (DOE)  wUl  not 
prepare  and  issue  a  final  environmental 
impact  statement  (EIS)  to  assess  the 
environmental  impacts  associated  with 
construction  and  operation  of  a  Central 
Waste  Disposal  Facility  (CWDF)  for 
low-level  radioactive  waste  within  the 
Oak  Ridge  resertation.  in  the  environs 
of  Oak  Ridge,  Tennessee.  Plans  for  the 
project,  as  described  in  the  draft  EIS. 
have  been  terminated. 


summary:  In  acoordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA).  as  amended,  the 
DOE  prepared  and  issued  a  draft  EIS 
(DOE/EIS-0110-D.  September  1984)  to 
assess  the  environmental  implications  of 
constructing  and  operating  a  CWDF  for 
low-level  radioactive  waste  within  the 
Oak  Ridge  reservation  near  Oak  Ridge. 
Tennessee.  A  notice  of  the  availability 
of  the  draft  EIS  fer  agency  and  public 
comment  and  a  notice  of  a  public 
hearing  with  regard  to  the  project  were 
given  in  the  Federal  Register  and  local 
news  media  in  September  1964. 

Because  of  issues  raised  during  the 
NEPA  process  and  other  contributing 
factors,  the  CWDF  project  has  been 
canceled.  Consequently,  the  DOE  will 
not  prepare  and  iasue  a  final  EIS  for  this 
action.  The  Department  is  considering 
new  alternatives  for  disposal  of  the  low- 
level  waste  and  will  prepare  the 
appropriate  NEPA  document  for  the  new 
proposed  action.  If  an  EIS  Is  required, 
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the  Department  will  issue  a  Notice  of 
Intent. 

All  correspondence  concerning  the 
CWDF  should  be  addressed  to  R.C. 
Sleeman.  U.S.  Department  of  Energy. 
Post  Office  Box  E.  Oak  Ridge, 
Tennessee  37831. 

General  information  on  the  NEPA 
process  as  followed  by  DOE  may  be 
obtained  from  Dr.  Robert  Stem,  Office 
of  Environmental  Guidance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

Dated  this  3d  day  of  November  at 
Washington.  D.C. 
Maiy  L.  Walker. 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

[FR  Doc.  66-20393  Filed  11-21-68:  8:45  am] 

BHJJNG  CODE  64S0-01-M 


Economic  Regulatory  Administration 

Patton  Oil  Co^  Proposed  Consent 
Order 

AOENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTKM:  Notice  of  proposed  consent 
order  and  opportunity  for  comment. 

summary:  The  Economic  Regulatory 
Administration  [ERA]  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  for  $1,100,742.17  with 
Patton  Oil  Co.,  and  provides  an 
opportunity  for  public  comment  on  the 
terms  and  conditions  of  the  proposed 
Consent  Order. 
DATE  November  10, 1986. 

Comments  by:  December  24, 1986. 
ADORESS:  Send  comments  to  Patton  Oil 
Co.,  Comments,  Office  of  the  Solicitor, 
Economic  Regulatory  Administration, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Lattimer,  Office  of  Uie  Solicitor 
(RG-43),  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Copies  of  the  proposed  Consent  Order 
may  be  obtained  bee  of  charge  by 
writing  or  calling  this  office  at  (202)  252- 
4803. 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1986,  the  ERA  executed  a 
proposed  Consent  Order  with  Patton  Oil 
Co.  Under  10  CFR  205.100J(b],  a 
proposed  Consent  Order  which  involves 
the  sum  of  $500,000  or  more,  excluding 
interest  and  penalties,  becomes  effective 
no  sooner  than  thirty  (30)  days  after 
publication  of  a  notice  in  the  Federal 
Register  requesting  comments 


concerning  the  proposed  Consent  Order. 
Although  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may,  after 
consideration  of  the  conmients  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order,  or 
issue  the  Consent  Order  as  signed. 

I.  Background 

During  the  period  June  1, 1979  through 
April  30, 1980,  Patton  Oil  Co.  (Patton) 
was  the  operator  and  working  interest 
owner  in  the  Gibson  property  located  in 
Edwards  County,  Kansas.  As  a  result  of 
this  activity  Patton  was  a  "producer"  of 
crude  oil,  as  defined  in  10  CFR  212.31 
and  was  therefore  subject  to  the 
provisions  of  the  Mandatory  Petroleum 
Price  Regulations  located  at  10  CFR  Part 
212,  Subpart  D,  which  governed  the  first 
sale  of  domestic  crude  oil  prior  to 
decontrol  on  January  28, 1981. 

The  ERA  conducted  an  audit  of  the 
books  and  records  of  Patton  for  the 
period  Jime  1, 1979  to  April  30, 1980,  and 
on  May  24, 1984  issued  a  Proposed 
Remedial  Order  (PRO)  to  Patton.  The 
PRO  alleged  that  Patton  caused 
overcharges  in  the  amount  of  $982,956.41 
during  the  audit  period  attributable  to 
sales  fit)m  the  Gibson  property.  The 
PRO  ordered  Patton  to  refund  the 
overcharge  amount,  plus  interest  to  DOE 
for  proper  distribution.  Patton  filed  a 
Notice  of  Objection  to  the  PRO  on  June 
25, 1984.  Patton's  Statement  of 
Objections  (S/0)  to  the  PRO  was  filed 
on  October  2, 1984.  In  its  S/0  Patton 
objected  to  the  property  definition  relied 
upon  by  ERA  in  calculating  overcharges 
and  raised  several  additional  defenses 
which  it  claimed  reduced  its  liability  for 
overcharges. 

Throughout  the  Remedial  Order 
Proceeding,  Patton  has  claimed  that  its 
treatment  of  its  operated  lease  as 
multiple  properties  was  consistent  with 
the  crude  oil  provisions  of  the 
Mandatory  Pertroleum  Price 
Regulations.  In  taking  this  position, 
Patton  contends  that  it  has  met  the 
factual  criteria  necessary  to  qualify  for 
several  of  the  exceptions  to  single 
property  treatment.  Based  on  an 
analysis  of  the  firm's  arguments  and  the 
entire  record  in  this  proceeding,  and  in 
light  of  the  expense  to  the  government 
associated  with  any  additional 
litigation,  ERA  believes  that  a  payment 
of  $1,100,742.17  is  a  satisfactory 
compromise  of  the  issues  raised  in  this 
audit. 

n.  The  Consent  Order. 

The  proposed  Consent  Order  has  been 
entered  into  in  order  to  resolve  all  civil 
and  administrative  disputes,  claims,  and 


causes  of  action  by  DOE  relating  to 
Patton's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  during  the  period  June  1, 
1979  through  April  30, 1980.  Although 
Patton  contends  that  in  all  respects  it 
correctly  construed  and  complied  with 
applicable  regulations,  Patton  has 
entered  into  this  proposed  Consent 
Order  to  avoid  possible  further  expense 
and  disruption  of  its  business.  DOE 
beUeves  the  proposed  Consent  Order  is 
in  the  public  interest  and  provides  a 
satisfacory  resolution  of  the  issues 
raised  by  the  audit 

IIL  Refunds. 

Under  the  terms  of  the  proposed 
Consent  Order,  Patton  shall  pay  to  DOE 
the  sum  of  $988,742.17  upon  the  effective 
date  of  the  Consent  Order.  An 
additional  payment  of  $112,000  plus 
accrued  interest  on  this  amount,  shall  be 
tendered  to  DOE  one  year  after  the 
effective  date  of  the  Consent  Order.  The 
refund  amoimts  will  be  deposited  in  a 
suitable  account  for  appropriate 
distribution  by  DOE. 

VI.  Submission  of  Written  Comments. 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  proposed 
Consent  Order  to  the  address  given 
above.  The  ERA  will  consider  all 
comments  it  receives  by  4:30  P.M.,  local 
time,  on  the  30th  day  after  the  date  of 
publication  of  this  notice.  Any 
information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  procedures  in  10  CFR  205.9(f]. 

Issued  in  Washington.  DC  on  this  lOth  day 
of  November  1966. 

Marshall  Staunton, 

Acting  Solicitor,  Office  of  the  Solicitor. 
Economic  Regulatory  A  dministrotion. 

[FR  Doc.  86-|(?394  Filed  11-21-86;  8.45  am] 
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Energy  information  Administration 

Attemattve  Fuel  Price  Ceilings  and 
Incremental  Price  ThreahoM  for  High 
Cost  Natural  Qaa 

The  Natural  Gas  Pohcy  Act  of  1978 
(NGPA)  (Pub.  L  95-«21]  signed  into  law 
on  November  9, 1978,  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natiu-al  gas  industry.  In 
general,  under  Title  II  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  surcharge.  The  statute 


requirae  that  the  ahteate  costs  tt  gas  to 
the  industzfad  {adbty  sboHld  not  «xoMd 
the  cost  of  the  ftwl  ^  wUch  the  iaciUty 
could  lUM  aa  an  altcvaativa. 

Ponaant  to  Titia  B  of  tha  NGPA. 
sectiott  30t(^  the  Bnargy  Infataution 
AdmiBiatration  (EDA]  harawith  pabltthet 
for  the  Federal  Eaeigy  RegaUtory 
Commiasio*  (FERQ  eaaap^ed  natural 
gas  ceUiag  pciees  and  tfaa  high  cost  gas 
increoMBtal  pridag  threaheU  which  are 
to  be  efEective  December  1. 1986.  These 
prices  are  based  oa  the  prices  of 
alternative  fuels. 

FOR  nmTHER  iNFORMATIOM  CONTACT: 

Leroy  Brown,  Jr.,  Department  of  Energy, 
Energy  Information  Administration,  lOCX) 
Independence  Avenue,  SW.,  Room  BE- 
034.  Washington,  DC  20665.  Telephone: 
(202)  252-«077. 

Section!. 

As  required  by  FERC  Order  No.  Sa 
computed  prices  are  shown  for  the  48 
contigious  States.  The  District  of 
Columbia's  ceiling  is  indaded  with  the 
ceiling  for  the  State  of  Maryland.  FERC. 
by  an  Interim  Rule  issued  on  April  2. 
1981.  in  Docket  Na  RM79-21.  revised 
the  methodology  for  catodating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  die  revised 
methodology,  the  appbcable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  Ixnver 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 

m. 
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Section  n.  Incremeutal  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weigbted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
September  1986  was  $14.55  per  barrel. 
"ITie  EIA  has  implemented  a  procedure 
to  partially  compensate  for  the  two- 
month  lag  between  the  end  of  the  month 
for  which  data  are  collected  and  the 
beginning  of  the  month  for  which  the 
incremental  pricing  threshold  becomes 
effective.  The  prices  found  in  Piatt's 
Oilgram  Priae  Report  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  2  fuel  oil  in  Metropolitan 
New  York  and  Northern  New  Jersey.  A 
lag  adjustment  factor  was  calculated 
using  the  average  of  the  low  posted 
price  for  these  two  areas  for  the  ten 
trading  days  ending  November  14. 1986, 
and  dividing  that  price  by  the 
corresponding  average  price  computed 
from  prices  published  by  Piatt's  for  the 
month  of  September  1986.  This  lag 
adjustment  factor  was  applied  to  the 
September  price  yielding  $14.44  per 
barrel.  In  order  to  establish  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  as  identified  in  the 
NGPA,  Title  B.  section  203(a)(7).  Uiia 
price  was  multiplied  by  1.3  and 
converted  to  its  equivalent  in  millions  of 
BTU's  by  dividing  by  5£.  Therefore,  the 
incremental  inicuig  threshold  for  high 
cost  natural  gas,  effective  December  1, 
1986.  is  $3.24  per  million  BTU's. 

Section  m.  Method  Used  to  Compute 
Price  Ceilings 

The  FERC.  by  Order  No.  50.  issued  on 
September  28^  1979,  in  Docket  No. 
RM79-21,  estabhshed  the  basis  for 
determining  the  price  ceilings  required 


by  the  NGPA.FBRC«]ao,  by  Oder  No. 
167.  issued  in  Docket  No.  RM81-27  on 
July  24, 1981.  made  p*>m»nw>t  the  rule 
that  established  ttet  only  the  price  paid 
for  No.  e  high  auttnr  cootant  residnal 
fuel  oil  would  b«  used  to  determine  the 
price  ceilings.  In  addition.  Hit  FERC  by 
Order  No.  181.  iseued  on  November  6. 
1981,  in  Docket  N&  RM81-2a 
established  that  price  c^Iiogs  should  be 
published  for  onqr  the  48  contiguous 
States  on  a  permanent  basis. 

A  Data  Collected 

The  following  data  were  requbed 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  craitent  by 
weight)  residual  fuel  oil:  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of  July 
1986,  August  198$,  and  September  1986.  > 
All  reports  of  vohune  sold  and  price 
were  identified  bff  the  State  into  which 
the  oil  was  sold. 

B.  Method  Used  to  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume- Weighted 
Average  Price 

The  prices  which  will  became 
effective  December  1. 1986.  (shown  in 
section  I)  are  based  on  the  reported 
price  of  No.  8  high  sulfur  content 
residual  fuel  oil,  for  each  of  the  48 
contiguous  States,  for  each  of  the  3 
months,  July  igSfi^  August  1386.  and 
September  1986.  Reported  prices  for 
sales  in  July  1988  were  adjusted  by  the 
percent  change  in  the  nationwide 
volume-weighted  average  price  from 
July  1988  to  Septonber  1986.  Prices  for 
August  1986  were  similarly  adjusted  by 
the  percent  change  in  the  aatioowride 
volume-weighted  average  price  bma 
August  1986  to  S^tonber  198&  The 
volume-weighted  3-iiKMith  avetege  of  the 
adjusted  July  1986  and  August  1986.  and 
the  reported  September  1986  prices  were 
then  conq>uted  for  each  State. 

(2)  Adjustment  for  Price  Variation 

States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  section 
in.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviatioD  of  prices 
was  calculated  for  eadi  regioa  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  IILB.(1)  above) 


■  Uixe  IndiMMd  limt^-A  panM/fina  wkick 
puichaaaa  No.  e  fual  oil  in  qiMBtitits  •(  4jDQ0  (aUona 
or  greater  for  oonsumplioii  in  ■  hmliwa.  including 
the  ipace  heating  of  tfa*  burinMi  prmiaaa.  Bectric 
utiliUas.  gnvaniaiaMtal  bedias  (Federal.  State,  or 
Local),  and  the  oulilary  are  axdadad. 
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for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3]  Calculation  of  Ceiling  Price 

The  lowest  selling  price  within  the 
State  was  determined  for  each  month  of 
the  3-month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
section  nLB(l)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-inonth  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  01.8.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  section  ni.B.4) 
was  then  applied  to  the  alternative  fiiel 
price  ceiling  base.  The  alternative  ftiel 
price  (expressed  in  dollars  per  gallon] 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  July  1986, 
August  1988.  and  September  1988.  The 
alternative  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  tfie  volume-weighted 
average  price  ceilings  for  Region  E, 
Region  F,  Region  G,  and  Region  H. 

(4]  Leg  Adjustment 

The  EIA  has  implemented  a  procedure 
to  partially  compensate  for  the  two- 
month  lag  between  the  end  of  the  month 
for  which  data  are  collected  and  the 
beginning  of  the  month  for  which  ceiling 
prices  become  eflective.  It  was 
determined  that  Phtt's  Oilgram  Price 
Report  publication  provides  timely 
information  relative  to  the  subject.  The 
prices  found  in  Phtt'a  OiJgram  Price 
Report  publication  are  given  for  each 


trading  day  in  the  form  of  high  and  low 
prices  for  No.  8  residual  oil  in  20  cities 
throughout  the  United  States.  The  low 
posted  prices  for  No.  6  residual  oil  in 
these  cities  were  used  to  calculate  a 
national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  8  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  November  14, 1988.  and 
dividing  that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  mondi 
of  September  1988.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
one  for  FERC  Regions  A  and  B 
combined;  one  for  FERC  Region  C;  one 
for  FERC  Regions  D,  E,  and  G  combined; 
and  one  for  FERC  Regions  F  and  H 
combined.  The  lower  of  the  national  or 
regional  lag  factor  was  then  applied  to 
the  alternative  fuel  price  ceiling  for  each 
State  in  a  given  region  as  calculated  in 
Section  III.B.(3]. 

Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  re^ons  as  follows: 


Region  A 

Region  B 

Connecticut 

Delaware 

Maine 

Maryland 

MaaaacfauMtti 

New  Hampshire 

New  York 

Rhode  labnd 

Pennsylvania 

VenBcM 

Regjoo  C 

BagUmD 

Alabama 

lUioois 

Florida 

Iwliwia 

Crargia 

Kantucky 

Mittiaaippi 

Michigan 

North  Caroiina 

Ohio 

South  Canrfina 

West  Virginia 

Wiscoiuin 

Virginia 

Region  E 

RegtonP 

Iowa 

Arkansas 

Kansas 

Louisiana 

Missouri 

New  Mexico 

MtanaaoU 

Oklakoaia 

Nebraska 

Texas 

.North  DakoU 

South  Dakota 

Region  G 

Region  H 

Colorado 

Arizona 

Idaho 

California 

Montana 

Nevada 

Utah 

Oregon 

Wyoming 

Wsshin^on 

Issued  in  Washington,  DC  November  20 

1986. 

L.A.P«tti«. 

FMtaral  Energy  Regulatory 
Commission 

Determinations  Under  the 

Policy  Act  for  OCS  Leeees  Issued  on 

or  After  April  20, 1977 

Issued  November  19. 1986. 

On  September  27, 1983,  the  Federal 
Energy  Regulatory  Commisskm 
(Commission)  issued  Order  No.  336 
imder  Docket  Nos.  RM83-3  and  RM8I- 
12  (48  FR  44.506  September  29. 1983).  fai 
that  order,  the  Commission  iin>p»idf*fl  its 
regulations  relating  to  filing 
requirements  for  wril  category 
applications  under  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
determination  process  for  natural  gas 
produced  bom  a  new  lease.  Le.,  a  lease 
entered  into  on  or  after  April  20. 1977,  on 
the  Outer  Continental  Shelf  (OCS),  and 
qualifying  as  new  natural  gas  under 
Section  102  of  the  NGPA.  was  amended 
in  two  respects.  First,  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gas  from  a  new  OCS  lease. 
Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  revised  procedures,  the  U.S. 
Department  of  Interior,  Minerals 
Management  Service  (MMS),  must  file 
within  80  days  of  the  grant  of  tiie  lease  a 
notice  of  determination  whidi  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  The  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  October  29, 1986.  the  Commission 
received  notice  firom  MMS,  Gulf  of 
Mexico  OCS  Region,  that  101  leases 
were  issued  as  a  result  of  OCS  Sale  104 
for  the  Central  Gulf  of  Mexico  on  April 
30, 1986.  Gas  produced  from  the 
following  leases  has  been  determined  to 
be  gas  produced  firom  a  new  OCS  lease 
under  NGPA  section  102: 


Deputy  Administrator,  Energy  Information 
Administration. 

[FR  Doc.  80-26481  Filed  ll-20-«:  10:51  am] 

■NJJNQ  CODE  MC»-01-M 


Laaas 
No. 

ocs- 

G 

Araa 

Bkick 

cWkmv 

daM 

S400 

WaalC«n««»i        ._    _. 

n 

SSF 

Ml 
142 
208 
304 

314 
315 
402 
472 
585 
598 

•-1-88 

•401 

WaaiCMiiareM 

7-1-88 
6-1-88 
7-1-88 
6-1-88 

7-1-88 

M02 

8403 
8404 

8405 

MMCamsron 
MM  Caimnin 

WaatCamaran..  ._     

Waal  Cwnano.  Waal.          _ 

8408 

8407 
840S 

Waal  Camaran.  Waal 
Waal  Cwwaron.  Waal 

7-1-86 
7-1-88 
6-1-86 

8408 

8410 

8411 

Waal  Csmarao.  Soull)..       ._  .. 

Waal  CamsRn.  Sou*) 

W««I  Camwon.  Soutti 

6-1-86 
7-1-86 

7-1-86 
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Mo. 

ocs- 

G 


•412 
6413 
S414 
M1« 
8417 
S41S 
8420 
•421 
8423 
8424 
8428 
8427 
8428 
8431 
8432 
8433 
8434 
843S 
8436 
8437 
8438 
8438 
8441 
8442 
8443 


Wwi  Camwon.  South.. 

EaMCamtfon 

EaM  CanMRMi .. 
cMt  CanMron.. 
EmI  CwiMron.. 
EaMCamacon  . 


Eart  CMMTon.  South.. 


8445 


8450 
8451 
8452 
8453 
8454 
845S 
8458 
8457 
8458 
8458 
8480 
84«1 
8482 
8483 
6486 
6487 


^nnftlkin.  South „,.„ „. 

Vannton,  South 

Vannaon,  Soutti _ 

South  Marah  Wwid.  South.. 

EUBKM  MMid _ 

Eugvia  Itland 

Eugana  Mand _ 

Eugana  Wand 

EugMM  Wand 

Eugana  laWid _ 

Eugana  Wand _ 

Eugana  Wand.  South. 

SHpShMri 

ShipShoM 

Sou*  r«nbalor..._ 

South  TntWiar 

SouVi  Tmbakar,  South 

Soutti  TtrtMtt.  South 

South  Tlmtallar.  South 

SoiMh  Tint  Hill,  South 

Soutti  r»nbWor,  Soutti 

Soutti  Tmbaiar.  Soutti 

Grand  IHa.  South....„ 

Grand  Wa.  Soutti 

Waat  OaNa „ „_ 


8470 
8471 
8472 
8473 
8474 
8475 
6476 
•478 
8479 
6480 
8481 
8483 


6487 


8490 
8491 
8492 

8493 
8494 


8496 
8497 
8488 


6500 

8501 
8502 
8503 
8504 
6505 
8508 
6507 
8506 
8509 
8510 
6511 
5512 
8513 


Waat  DaMa _ 

Waat  Oalta 

Waat  DaMa.  Soutti . 
Wad  Oatla.  Soutti. 


Main  Paaa,  Soutti  8  Eaat. 
Main  Paaa.  Soutti  8  Eaat . 
Main  Pva.  Soutti  8  Eaat . 
Main  Pan.  Soutti  «  East .. 

Vioaca  Kno4 

Vioaea  Knol 

Vioaca  Knol 


Vioaca  Kno«.. 
VkMcaKno*.. 
Vioaca  Knol.. 


Vioaca  Knot... 
Vioaca  Knot... 
Ewing  Banli.. 


Eoing  BaniL..„ 

Emng  Bank 

EwinB  BaniL 

Miaainippi  Canyon.. 
Mmiiaippi  Canyon.. 
Miaiiaiippi  Canyon.. 
MtoaiaMppi  Canyon.. 

Canyon.. 

Canyon.. 

Canyon.. 

Canyon.. 

Canyon.. 

Canyon.. 

Canyon.. 

Canyon.. 
MMaaippi  Canyon.. 
Mtniadppi  Canyon.. 
Miadaappi  Canyon.. 
IMaiiiiippi  Canyon.. 
MiniMipptCwiyon.. 

Graan  Canyon 

Giaan  Canyon 

Graan  Canyon _.. 

Graan  Canyon 

Graan  Canyon 

AHMlarValtoy „. 

Alwalar  Valay 

A*MlarVMey 

Abaalw  Valay 

AliMlar  Valay 

AiMiaMr  Valay 

Atiralar  Valay 

AtwiaMr  Valay 

Alwalar  Valay 


Bkxk 


610 
14G 
51 
149 
188 
189 
364 
43 
196 
207 
274 
341 
279 
111 
49 
179 
190 
232 
234 
235 
241 
317 
117 
118 
75 
84 
270 
274 
279 
303 
304 
306 
104 
110 

36G 

78F 

78G 
97 
121 

122 
44 
59 

206 

240 

275 

315 

871 

872 

873 

916 

917 

955 

957 

983 

783 

827 

870 

957 
72 
84 

128 

206 

252 

504 

538 

539 

582 

583 

612 

613 

656 

657 

673 

674 

717 
55 

120 

122 

168 

209 

387 

388 

427 

428 

429 

430 

431 

471 

472 


Etfecbve 
date 


7-1-86 

7-1-86 

7-1-66 

6-1-86 

7-1-86 

7-1-86 

7-1-86 

7-1-66 

7-1-86 

7-1-86 

7-1-66 

6-1-86 

6-1-86 

7-1-86 

6-1-86 

7-1-86 

7-1-66 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

7-1-86 

7-1-86 

7-1-86 

7-1-66 

7-1-86 

7-1-86 

7-1-86 

6-1-86 

7-1-86 

7-1-86 

71—86 

7-1-66 

7-1-86 

7-1-86 

6-1-86 

6-1-86 

6-1-86 

7-1-86 

7-1-86 

7-1-86 

7-1-86 

6-1-86 

7-1-86 

7-1-86 

7-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-66 

7-1-86 

7-1-86 

7-1-86 

7-1-86 

7-1-86 

6-1-86 

6-1-66 

6-1-86 

6-1-66 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-66 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-66 

6-1-86 

7-1-86 

6-1-66 

6-1-86 

6-1-86 

6-1-86 

6-1-86 

6-1-66 

6-1-86 

6-1-86 

6-1-86 

6-1-66 

6-1-86 

6-1-66 

6-1-86 


The  complete  list  of  OCS  leases 
submitted  by  the  MMS  for  this  sale,  with 
area  and  block  descriptions,  is  available 
for  inspection  at  the  Commission's 
Division  of  Public  Information,  Romm 
100,  825  North  Capitol  St.,  Washington, 
DC.  Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  275.204,  file  a  protest 
with  the  Commission  within  twenty 
days  after  this  notice  is  issued  by  the 
Commission. 

Kenneth  F.  Plumb,  i 

Secretary 

(FR  Doc.  86-28458  Filed  11-21-86;  8:45  am] 
BILUNG  CODE  6717-01-M 


Determinations  Under  the  Naturai  Gas 
Policy  Act  for  OCS  Leases  Issued  on 
or  After  AprI  20,  1977 

Issued  November  19, 1986. 

On  September  27, 1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Docket  Nos.  RM83-3  and  RM81- 
12  (48  FR  44,508  September  29, 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e..  a  lease 
entered  into  on  or  after  April  20, 1977,  on 
the  Outer  Continental  Shelf  (OCS),  and 
qualifying  as  new  natural  gas  under 
section  102  of  the  NGPA.  was  amended 
in  two  respects.  First,  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gag  from  a  new  OCS  lease. 
Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  revised  procedures,  the  U.S. 
Department  of  Interior.  Minerals 
Management  Service  (MMS).  must  file 
within  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  which  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  The  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  September  2. 1986.  the 
Commission  received  notice  from  MMS. 
Gulf  of  Mexico  OCS  Region,  that  30 
leases  were  issued  as  a  result  of  OCS 
Sale  94  for  the  Eastern  Gulf  of  Mexico 
on  December  18, 1985.  Notice  of  these 
determinations  was  issued  by  the 
Commission  on  September  12. 1986.  On 


October  28. 1986,  MMS  notified  the 
Commission  that  eight  additional  leases 
have  been  granted  under  this  same  sale. 
Gas  produced  from  the  following  leases 
has  been  determined  to  be  gas  produced 
from  a  new  OCS  lease  under  NGPA 
section  102: 


Lease 

i 

No. 

ocs- 

a4. 

Block 

Elective 
date 

G 

8361 

FMG 

411 

8-1-66 

8362 

FMG 

412 

8-1-86 

6363 

FMG 

455 

8-1-86 

6364 

FMG 

456 

8-1-86 

8365 

FMG 

499 

8-1-86 

8366 

FMG 

500 

8-1-86 

8367 

FMG 

543 

8-1-86 

8366 

FMG 

587 

8-1-86 

The  complete  list  of  OCS  leases 
submitted  by  the  MMS  for  this  sale,  with 
area  and  block  descriptions,  is  available 
for  inspection  at  the  Commission's 
Division  of  Public  Information.  Room 
1000.  825  North  Capitol  St..  Washington, 
DC.  Persons  objecting  to  any  of  these 
determinations  may.  in  accordance  with 
18  CFR  275.203  and  275.204.  file  a  protest 
with  the  Commission  within  twenty 
days  after  this  notice  is  issued  by  the 
Commission. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-26459  Filed  11-21-86;  8:45  am) 

BILUNQ  CODE  6717-41-M 


[Docket  No.  RP85-206-008] 

Northern  Natural  Gas  Company;  Tariff 
Revisions  and  Rate  Adjustment 

November  18, 1986. 

Take  notice  that  on  November  10. 
1988,  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern) 
tendered  for  filing  with  the  Commission 
certain  revised  tariff  sheets,  to  be 
effective  as  noted  on  the  sheets,  to  be 
included  in  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1. 

Northern  states  that  in  the  Stipulation 
and  Agreement  of  Settlement  in  Docket 
No.  RP85-206-000  dated  April  11. 1986 
(RP85-206  Settlement),  it  agreed  to  file, 
within  115  days  from  the  date  such 
settlement  was  certified  by  the 
Administrative  Law  Judge  to  the 
Commission,  new  tariff  sheets  to 
implement  the  provisions  of  the  RP85- 
206  settlement  effective  the  later  of 
January  1. 1987  or  the  first  day  of  the 
billing  month  following  the  date  the 
Commission  order  approving  the  RP85- 
206  Settlement  becomes  final. 

Northern  further  states  that  the 
parties  agreed  in  4ie  RP85-206 
Settlement  to  implement  certain 
provisions  of  the  Stipulation  and 
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Agreement  of  Settlement  in  Docket  No. 
RP82-71  (RPa2-71  Settlement).  Such 
RP82-71  Settlement  provisions  include 
Phases  I,  II  &  III  of  the  Firm  EnUtlement 
Adjustment  Program  and  the  proposed 
General  Service  Rate  Schedule  (GS-1) 
for  which  Northern  has  requested 
certificate  authority  in  applications  in 
Docket  Nos.  CP85-636,  CP85-775.  CP86- 
633,  and  CP85-511.  respectively.  The 
hardship  provisions  of  the  RP82-71 
Settlement  have  been  incorporated 
herein.  Northern  also  desires  to  offer  a 
Contract  Demand  Reductions/ 
Conversions  Program  as  part  of  its 
implementation  of  an  open 
transportation  system  under  Order  No. 
436,  as  proposed  in  the  RP85-206 
Settlement.  Rate  adjustments  reflecting 
the  changes  in  the  D-1  billing  demand 
units  associated  with  the  First  Year's 
Contract  Demand  Reduction/ 
Conversions  and  the  impact  of  any 
additional  transfers  to  GS-1  Rate 
Schedule  are  filed  herein. 

Northern  requests  waiver  of  all 
Commission  rules  and  regulations'as 
necessary  to  permit  the  tariff  sheets  to 
be  effective  the  beginning  of  the  gas  day 
on  October  1, 1988.  Copies  of  this  filing 
were  served  on  all  of  Northern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
25. 198a  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  e8-28«0  Filed  11-21-86;  8:45  am] 
BILUNa  CODE  trir-oi-M 


[Docket  No.  RP87-1t-000] 

Northwest  Alaskan  Pipeltne  Co;  Tariff 
Ctianges 

Novemt>er  18. 1086. 

Take  notice  that  on  November  14, 
1986.  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan").  295 
Chipeta  Way.  Salt  Lake  City,  Utah 


84108-0900,  tendered  for  filing  in  Docket 
No.  RP87-18-000,  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  Original 
Volume  No.  2.: 

Nineteenth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  150 
Second  Revised  Sheet  No.  172 
First  Revised  Sheet  No.  172A 
First  Revised  Sheet  No.  172B 
First  Revised  Sheet  No.  172C 
Third  Revised  Sheet  No.  186A 
Fourth  Revised  Sheet  No.  200 
Second  Revised  Sheet  No.  272 
First  Revised  Sheet  No.  272A 
First  Revised  Sheet  No.  272B 
First  Revised  Sheet  No.  272C 
Fourth  Revised  Sheet  No.  286 
Second  Revised  Sheet  No.  450 
Second  Revised  Sheet  No.  467 
First  Revised  Sheet  No.  487A 
First  Revised  Sheet  No.  467B 
First  Revised  Sheet  No.  467C 
First  Revised  Sheet  No.  476D 
First  Revised  Sheet  No.  477A 
Northwest  Alaskan  states  that  it  is 
submitting  Nineteenth  Revised  Sheet 
No.  5  reflecting  a  decrease  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  from 
Pan-Alberta  Gas  Ltd.  ("Pan-Alberta") 
and  resold  to  three  of  Northwest 
Alaskan's  U.S.  purchasers.  Northern 
Natural  Gas  Company,  Division  of 
Enron  Corp.  ("Northern"),  Panhandle 
Eastern  Pipe  Line  Company 
("Panhandle"),  and  Pacific  Interstate 
Transmission  Company  ("PIT'),  under 
Rate  Schedules  X-1.  X-2  and  X-4 
respectively,  and  essentially  no  change 
in  total  demand  charges  for  gas  resold  to 
Northwest  Alaskan's  fourth  U.S. 
purchaser.  United  Gas  Pipe  Line 
Company  ("United")  under  Rate 
Schedule  X-3. 

Northwest  Alaskan  states  that  it  is 
submitting  Nineteenth  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Northern. 
Panhandle,  United  and  PIT,  and 
pursuant  to  Rate  Schedules  X-1.  X-2.  X- 
3,  and  X-4.  which  provide  for  Northwest 
Alaskan  to  file  45  days  prior  to  the 
commencement  of  the  next  demand 
charge  period  (January  1, 1987  through 
June  30, 1987)  the  demand  charges  and 
demand  charge  adjustments  which 
Northwest  Alaskan  will  charge  during 
that  period. 

Northwest  Alaskan  requests  that 
Nineteenth  Revised  Sheet  No.  5 
becomes  effective  January  1, 1987. 

Northwest  Alaskan  states  that  the 
remaining  above-referenced  tariff  sheets 
incorporate  administrative  changes  to 
Exhibit  A  of  Northwest  Alaskan's  tariff 
as  a  result  of  a  change  in  the  manner  in 


which  the  NOVA  portion  of  Pan- 
Alberta's  demand  charge  is  determined. 
Northwest  Alaskan  requests  waiver  of 
§  154.22  and  special  permission  under 
S  154.51  of  the  Commission's  regulations 
as  well  as  waiver  of  any  other  rules  and 
regulations  the  Commission  deems 
necessary  in  order  to  allow  these  tariff 
sheets  to  become  effective  November  1, 
1986,  the  effective  date  of  the  Eighth 
Amending  Contract  to  the  Western 
Contract  and  the  Eighteenth  and 
Nineteenth  Amending  Contracts  to  the 
Eastern  Contract  between  Northwest 
Alaskan  and  Pan-Alberta. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  is  being  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  11-25, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Ptuinb, 
Secretary. 

[FR  Doc  86-28461  PUed  11-21-86;  8:45  am] 
BiLLiNO  COM  tnr-ei-H 


(Ooetmt  Na  TAS7-1-O0S] 

Norttiweet  PIpalne  Corp^*  Compliance 
Filing 

November  18, 1986. 

Take  notice  tfiat  on  Norember  14. 
1986.  Northwest  Pipeline  CorporaUon 
(Northwest)  tendered  for  filing  and 
acceptance  Thirtieth  Revised  Sheet  No. 
10  to  be  a  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  Thirtieth 
Revised  Sheet  No.  10  reflects  an 
increase  in  its  jurisdictional  sales  rates 
of  1.142t  per  therm  or  approximately 
$21.3  million.  The  purpose  of  this  filing  is 
to  reflect  the  impact  of  a  renegotiated 
contract  with  Northwest's  Canadian 
supplier  of  natural  gas,  Westcoast 
Transmission  Company  Limited 
(Westcoast).  The  new  contract  covers 
the  period  November  1, 1986  through 
October  31, 1987. 

Northwest  states  that  the  instant  filing 
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is  made  in  compliance  with  the 
Commission's  October  31, 1986  order  in 
this  docket  and  has  requested  waivers 
to  allow  an  effective  date  of  December 
1.  986.  A  copy  of  this  filing  has  been 
served  on  all  parties  of  record  in  Docket 
No.  RP72-154.  on  all  jurisdictional 
customers,  and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825. 
North  Capitol  Street  NE.  Washington 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  25, 1986.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb.  .., 

Secretary: 

[KR  Doc.  86-26402  Filed  11-21-86:  8:45  am) 

BILLING  CODE  t7W~<H-m 


[Docket  No.  CI87-88-000,  etc.] 

Phillips  Petroltum  Company,  et  al.; 
Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  Tc  ^mend  Certificates  < 

November  19,  i986. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
apphcation  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fiiHy  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  3, 1986,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Doctiet  No  and  date  hied 


Applicant 


Purchaser  and  location 


CI87-8e-000  (CI77-412),  B.  Oct 

28.  1966. 
0179-645-002.  F.  Nov  3.  1986 


CI7S-497-000.  D.  Nov   3.  1986 
G- 5663-000.  D,  Nov  3.  1986 
G-4579-039.  0.  Oct   31.  1986 
CI85-32-001,  F,  Oct   30.  1986 


Pnctper  Met 


Q.^^  kT'    ,         c  '      Hancock  County.  Misasapp.  j 

fu^T)    Poto:"ZTll°'^'"°V'"'     '"r^    ^^    Trans™ssK>n    Company.    M,ss«s,pp.     C^ 
hunds.    inc),    PO     Box    4480.    Houston.    Texas        Canyon  Block  1 94  F,eld.  OHshore  Lous«na. 


77210 


iS°£rFT   "   Bo.3092.Hous-    ^----^-3V~ca.  East  Bay 
'      ^^sa^r7?or      "  ''°"'   '°    '°'   '°°      """^"^    Natural    Gas    Con;;,nv.    Dtv     o.    Enron 

■     r^JnlT  I         I        T  '°  ^^''^''°  '""  '  '^"*  ;      S«»'  Vermiton  and  Ibena  Parishes  Louisana 
i      Greenway    Raza— Suite    2700.    Houston     Texas  «=>■«>!..  i-uuisKina. 

1       77046 
G-13098-001.  D.Nov  3.1986        i  ARCO   o,,   4   Gas   Company.    Ovision   o.   A.^ntic     Northern    Natural    Gas    Company     Oiv     o,    Enron 

I      R«hf«<d  company.  PO  Box  2819.  Dallas.  Texas    \      Corp.    Mocane-Laverne    F«ld     Beaver    cLn^ 
CI87-64-000  (CI67-1208).  B.  Oct    ^        —  '      °'''»'~'^3 


do    

27.  1966  1  

C.87-82-000  (C173-254,.  B.  Oct      BMP   Petro-eum    (Amer«:as)    Inc.    1300   Post   Oak 

Tower.  5051  Westhe.mer.  Houston,  Texas  77056 


27.  1986 
CI87-98-00O.  B.  Nov   3.  1986 


Kaiser  Energy,   Inc.   PO    Box  8.  Ravenswood    W 
Va.  26164 

^"^'^o^    '°"^^''    ^-   °"     ^^'°"""    E'P'"*"'^   and    Development    inc     81- 
•  """  DaHas— Suite  1424,  Houston.  Texas  77002 

Amoco  Production  Company.  P  O   Box  3092   Hous 

ton.  Texas  77253 
Texaco  Producing  Inc .  P  O    Box  52332.  Houston 

Texas  77052 
Amoco  Production  Company 


1986 
087-100-000  (076-509)  B.  Nov 

4.  1986 
CI87-101-000.  8.  Nov,  5,  1986 


CI87-104-000.  (G-6986).  B.  Nov 

7.  1986 
0177-89-001.  D.  Nov,  7.  1986 


0162-356-000,  D.  Nov  7.  1986 
087-103-000.  F,  Nov  7.  1986  . 


087-107-000     (061-1291).     B. 

Nov   10.  1986 
086-106-000.  B.  Nov.  10.  1986 

CI87-105-O0O.  F.  Nov  5.  1986. 


Sun  Exploration  a  P-oduction  Co.  PO   Box  2880 

Dallas.  Texas  75221-2880 
Anadarko   Petroleum   Corporation,   PC    Box    1330 

Houston.  Texas  77251-1330 
Conoco  Inc  (Partial  Succ  in  Interest  to  AflCO  Oil  a 

Gas  Co .  Division  of  Atlantic  Richlield  Company) 

P.O  Box  2197.  Houston.  Texas  77252 
Union  Oil  Company  o(  California.  PO    Box  7600 

Los  Angeles.  CaM  90051 
Hamon  Operating  Company 


Cities  Sen«ce  Oil  a  Gas  Corp.  (Partial  Succ  in 
Merest  lo  Mesa  Petroleum  Company  Operator) 
e«  al.  P.O.  Box  300.  Tulsa.  Okia  74102 


CI. 

(') 
CI.. 


.  United  Gas  Pipe  Line  C:ompany.  East  Franklin  Field.     (") 

St  Mary  Parish.  Louisiana 
Northern    Natural    Gas    Company.    Div     of    Enron     (•) 

Corp     Bechlhold  Field.  South  Lipscomb  County. 

Texas 
Consolidated   Gas   Transmission   Corporation.    Elk-     ("')  . 

Poca  Field.  Kenna  Quad,  Ripley  Distnct.  Jackson 

County,  West  Virginia 
Texas    Gas    Pipe    Line    Corporation.    Nome    Field.     ('»). 

Jefferson  County.  Texas 
Texas    Gas    Pipeline    Corporation.    Marrs    McLean  i  (") 

Field.  Jefferson  County.  Texas  j 

Phillips    Petroleum    Company.    Eunice    Plant    and  [  ('•) 

Skaggs  Drinkard  Field.  Lea  County.  Ne«  Mexico.     | 
Nueces    Corporation.    Aqua    Dutoe    Field.    Nueces  I  ('») 

County.  Texas. 
Arkansas  Louisiana  Gas  Company.  Ivan  Field,  Bos-  i  ('•) 

sier  a  Webster  Panshes.  Louisiana 
Northern    Natural    Gas    Company.    Div.    ol    Enron     (») 

Corp .  Hugoton  Fiekl  Stevens  County.  Kansas 
Transco    Gas    Supply    Company.     Eugene    Island     (") 

Blocks  242  and  243.  Offshore  Louisiana. 


Pressure 
base 


Phillips  Petroleum  Company.  Azalea  Fietd.  Midland 

County.  Texas 
Transcontinental    Gas    Pipe    Line    Corp.    Queydan 

FieW.  Vermilion  Pansh.  Louisiana. 
Northern    Natural    Gas    Company.    Div.    ol    Enron 

Corp    Gooch  Field.  Texas  County,  Oklahoma. 


('•).. 
('•). 
(").. 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 
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Docket  No.  and  (Me  Ned 


086-700-000  (075-60).  B.  Aug. 

22.  1966. 
CI80-62-002.  F,  Nov.  7,  1986 


072-390-000.  D.  Nov.  10,  1966. 


Apptcam 


Fin*  Oil  and  Owmicil  Company.  8350  N.  CwDrtf 
Ejvraatway.  SuilB  1866,  DaKat.  Teiai  75206. 

Conoco  hie  (Succ.  in  mtaiait  to  ARCO  CM  wid  Gat 
Company.  DMaon  o(  Atlamic  RicMiald  Company). 

Teocaoo  ProducinQ  Inc. « , 


Purdwaer  and  location 


UniMd  Gas  Hpa  Line  Company.  Wed  Greta  Field, 

Ratugio  County,  Texaa. 
Tranaco  Gaa  Sivpty  Company,  Eaat  Cameron  Block 

87,  OWahcre  Louaiwia. 
United  Gas  Pipe  Line  Company,  Eait  Texas  ReU. 

Giagg  County,  T< 


PncaperkM 


(•')  — 
(").— 
(")...... 


Praaaure 


i  »S!SJtri?r.S2''Sy  "^JS*?!!?!?!?*  **'"*  •»  T«xas  Oude  Exptofalion  mc  This  change  m  omnerahip  occunad  by  essimment  etfectne  7-1-86  wid  executed  on  10-2-86 
•  nSlSSfSTS  SmSte^ii*'  *'~"  *°^  *  """^  ■" **™**  Prop««e»  *>  «  C.  Martin  Int,  Risden  Ltd.  Inc.  ml  Natural  Gas  Management  Compvy. 

.  iTV^H"^  eneeuled  11-16-84,  AHOO  assigned  Ms  narset  In  certam  acreage  to  Ricn»d  L  Pwfcer. 

IbIip  i22.2Sf7LS2!!I2?  ^- "^  ^**?^.y: ?!^  *!?  'XT"^^  *•  rS  ^^"  *™!3?'  '"^^'  •*  •«  •""  '»*«  "UTOxlered  m  September,  1971. 
'.^  '^^P*'y  (Awwncas)  Inc.  asaigned  cartiw  acreage  to  Charlas  H.  Banttay,  attaclive  5-1-80  ^^ 

••  N«  (5^d!°^  eonairawt  o«  purdiaaar,  purchaaar  haa  agreed  to  give  uo  as  rights  to  gas  from  tieo  axisling  wels  and  any  tutin  «n«s  (MM  between  April  17,  1986,  w<d  Apr*  17.  1990. 

"j's^sg^^ry^^^'s^ffs.ars^ 

I  Mends  to  aiilsrlnto  a  percentagKt-preceedi  type  anwigement  to  provide 
-  After  prensssinB.  80%  a«  the  residue  gas  «<DuU  consnus  to  be  soW  to  B 


to  the  gaa  contract  The  last  i 
ooi*acl  Mlh  Pliilpa'axpirad  11-21-86,  witfidey^Hlay  saias  ttiaraanar. 


oma  m  fteuiilt  waepkigged  andibandonad  in  196V 

i'<Mi>a.led  Mid  ddtjumixj  lu  1 

»*  E«^N!rj¥«  P*-*'-  'i^.TPT.-  FWC  TS.  a»:«5rtitairr*?°CTO!7&*  ''"^  """"^  "^  40%-ol  Ih.  reiii  ges^ioSd-bi  .*,  to  NcrttSS  Neaol  G^i  Cor^i-ny  b,  T«  5 

dedkslsd  to  said  contract  aqiirad  on  12-91-78.  Last 

— .    .. ^_.  ^jBW  ^B^^  1^1  H^  ^^^^^  ^^^B  i^KK^^^D  MSB  I  ^v^Hmw^^Ti  riBi  :«_ifa..rBa 

Property  eoU  to  TXO  Producion  Corp. 


■•  The  terms  ol  AppkcanTs 
tor  Ihe  processeig  ai  TPl's  Eunioa  Plant  ol  •«  gaa  tarn  the  leasee 
Paso  by  TPt  at  its  Eunic*.  New  MaiKO  Plant  but  under  TPTs  6.R.S. 


incapabtoofproductKn  haabasnpluggad^idMiivtoM: " ' ' ^ .  —  —  -  »»»  »  ™  appication.  being 

"alT?!s^TiLJ?rC2?JSI^.^^2r2f  .^^       I*^  *X.1?^  ?  •«»  °"  Conyany  Division  of  Aflanlk:  r«chteU  Company  in  East  Cameron  Block  97  (OCS-G-3294). 
On  6-1-86,  Texaco  Pnxkicng  Inc.  assvied  the  W.  O.  Lacy  Leaae  in  Giagg  County,  Texas  to  R.  A.  Miler  Energy  Inc. 

Ring  Code:  A— Inibal  Service:  B-Abandonment  C-Amendment  to  add  acreage;  D-Amandment  to  delate  aoaage;  E— Total  Succession;  F-P»tiel  Succession. 


[FR  Doc  86-28361  Filed  11-21-86;  8:45  am] 

BIUJHG  CODE  8717-01-11 


[Docket  No.  OF87-51-000] 

American  Cyanamid  Co.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

November  13, 1986. 

On  October  29, 1986,  American 
Cyanamid  Company  (Applicant),  of 
Chemical  Products  Division,  Warners 
Plant,  P.O.  Box  31,  Linden.  New  Jersey 
07036,  submitted  for  filing  cm  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Linden,  New 
Jersey.  The  facility  will  consist  of  two 
combustion  turbine  generating  units 
with  two  heat  recovery  steam 
generators.  Steam  produced  by  the 
facility  will  be  used  for  various  chemical 
manufacturing  processes  and  heating 
buildings.  The  electric  power  production 
capacity  of  the  facihty  will  be  5.4  MW. 
The  primary  energy  source  will  be 
natural  gas  with  No.  2  fuel  oil  as  a 
backup  fuel.  The  installation  of  the 
facility  will  begin  in  July  1887. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 


or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  NorUi 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-28362  FUed  11-21-86;  8:45  am] 

BttXMO  CODE  •717-01-M 


[Dodwt  Nos.  RP80-105-003  and  RP86-169- 
001] 

ANR  Pipeline  Co.;  Notice  of 
Compliance  Filing 

November  17, 1986. 

On  November  5, 1986,  ANR  Pipeline 
Company  (ANR),  tendered  for  filing 
proposed  changes  in  its  F.E.R.C.  Gas 
Tariff,  Original  Volume  Nos.  1  and  1-A, 
to  become  effective  as  the  dates 
indicated  below.  ANR's  fUing  states  that 
this  submission  effectuates  Uie  changes 
required  by  the  Commission  in  its 
Orders  dated  October  21, 1986  at  Docket 


No.  RP86-10&-000  and  October  31, 1986 
at  Docket  Nos.  RP86-169-000  and  RP8&- 
105-000. 

The  tariff  sheets  listed  below  were 
submitted  by  ANR  to  become  effective 
on  the  dates  indicated: 


TBI  iff  lh60l 


Oiiglnel  Vokms  No.  1: 

Substitute  First  Revised  Sheet  No.  85 ... 
OriginsI  Volume  Na  l-A: 

Second  Sub>Mm>  OnQifwl  ShMt  No.  5.. 

SubetNuto  Original  Sheet  No.  6 

Originel  Sheet  Noe.  6A  and  68 

Fkat  ftovisad  Sheet  Noe.  11  through  13. 

First  Ravieed  Sheet  Noe.  33  through  35. 

Subelilute  First  Ravieed  Sheet  No.  133.. 


Eftectivedete 


Nov.  1.  1986 

Jkif  1.  1966. 

Do. 

Do. 

Nov.  1986. 

Da 

Do. 

ANR  states  that  Substitute  First 
Revised  Sheet  No.  85  of  its  Original 
Volume  No.  1  tariff  reflects  the  deletion 
of  ANR's  take-or-pay  tracker  in 
compliance  with  Ordering  Paragraph  C 
of  the  Commission's  October  31, 1986 
Order. 

Insofar  as  ANR's  Volume  No.  1-A 
tariff  is  concerned.  Sheet  Nos.  5, 6, 6A 
and  66  reflect  ANR's  compliance  with 
Ordering  Paragraphs  A(l)  and  A(3)  of 
the  Commission's  October  21, 1986 
Order.  Sheet  Nos.  11  through  13  and  32 
through  35  reflect  the  correction  of 
improper  pagination  in  comphance  with 
Ordering  Paragraph  A  of  the 
Commission's  October  31, 1986  Order. 
Sheet  No.  133  reflects  revisions  made  in 
comphance  with  Ordering  Paragraph 
A(4]  of  the  Conmiission's  Order  dated 
October  21. 1986. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


BEST  COPY  AVAILABLE 


I 
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intervene  or  a  protett  with  the  Federal 
Energy  Regulatoiy  Conmussion.  825 
North  Capitol  Street.  NE^  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  I^ocedure  (18  CFR  385.214, 
385^1).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
24. 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kaniwth  F.  Phimb. 
Secretary. 

(FK  Doc.  8fr-28382  FUed  11^1-88;  8:45  am] 
I  COol^l7i7-Oi-ii 


[Docket  Na  €187-89-000] 

EnTrade  Corp.;  Application  for 
Certificate  of  Public  Convenience  and 
Neceeaity,  and  for  Pre-Granted 
Abandonment 

November  19, 1986. 

Take  notice  that  on  October  3a  1986. 
EnTrade  Corporation  (EnTrade), 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act.  15  U.S.C.  717  (c)  and 
(f),  and  the  provisions  of  18  CFR  Part 
157,  applied  for  a  blanket  certificate  of 
public  convenience  and  necessity  and 
for  pre-granted  abandonment  to  permit 
the  sale,  and  pre-granted  abandonment 
of  the  sale,  of  natural  gas  which  remains 
subject  to  the  Commission's  jurisdiction 
under  the  Natural  Gas  Act  (NGA)  for 
which  producers  have  already  received 
abandonment  authority  under  section 
7(b)  of  the  NGA  in  separate  proceedings. 

EnTrade  states  that  it  is  seeking 
additional  authority  to  purchase  and 
resell  natural  gas  abandoned  pursuant 
to  the  Commission's  recent  orders 
allowing  producers  to  abandon  gas  with 
a  maximum  lawful  price  equal  to  or 
below  the  maximum  lawful  price  for 
NGPA  section  109  gas.  EnTrade  is  not 
seeking  such  authority  with  regard  to 
any  gas  not  previously  abandoned  by 
Commission  order,  nor  is  it  seeking  any 
transportation  authority.  EnTrade 
currently  has  limited-term  abandonment 
authority  for  the  purchase  and  resale  of 
natural  gas  whose  maximum  lawful 
price  is  greater  than  the  NGPA  section 
109  maximum  lawful  price  [Tenneco  Oil 
Company,  et  ai.  33  FERC  (COH)  \  61,134 
(1985)),  which  authority  was  extended 
by  the  Commission  through  March  31, 
1987,  in  MaratJion  OH  Company,  et  a/., 
34  FERC  (CCH)  161.317  (1986). 


EnTrade  states  that  it  has  been 
offered  gas  for  which  producers  have 
received  abandonment  authority  that  it 
caimot  purchase  and  resell  to  its 
markets,  and  is  aware  of  other  gas  for 
which  such  aathority  is  being  sought.  In 
addition.  EnTYade's  first  limited/ term 
abandonment  will  expire  on  March  31. 
1987,  and  EnTrade  seeks  through  this 
application  to  receive  blanket  authority 
for  the  resale  of  abandoned  gas,  without 
any  limitation  on  term,  other  than  the 
underlying  abandonment  authority  of 
the  producer  involved  in  the 
transactions.  EnTrade  seeks  this 
authority  subject  to  the  same  terms  and 
conditions  as  contained  in  the  original 
order  granting  such  authority,  other  than 
the  termination  date  for  such  authority. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  3, 1986,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearings. 
Kenneth  F.  Plundb, 
Secretary. 
(FR  Doc.  86-26384  Filed  11-21-86;  8:45  am] 

BtUJNO  CODE  6717-01-M 

[Docket  No.  TAI7-1-4-000  and  001  ] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Changes  In  Rates 

November  17, 1986. 

Take  notice  that  on  November  10, 
1986,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  120  Royall  Street, 
Canton,  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  containing  changes  in  rates  and 
certain  other  tariff  provisions: 
Third  Substitute  Sixteenth  Revised 

Sheet  No.  7 
Fourth  Revised  Sheet  No.  7-A 
Eighth  Revised  Sheet  No.  8 
Ninth  Revised  Sheet  No.  8 
Substitute  Third  Revised  Sheet  No.  88 


,70 
.75 


Substitute  Second  Revised  Sheet  No. 
Second  Revised  Sheet  No.  72 
Substitute  Second  Revised  Sheet  No. 
Substitute  Original  Sheet  No.  75-A 
First  Revised  Sheet  No.  81 
Substitute  Original  Sheet  No.  82 

The  above  listed  tariff  sheets  are 
proposed  for  effectiveness  on  November 
1, 1986,  except  Ei^th  and  Ninth  Revised 
Sheet  No.  8:  Eighth  Revised  Sheet  No.  8 
is  proposed  for  e%ctiveness  on 
February  1, 1986  and  Ninth  Revised 
Sheet  No.  8  for  effectiveness  on  October 
1, 1966. 

Granite  State  has  also  submitted  for 
fUii^  a  superseding  Gas  Sales  Contract 
with  Bay  State  Gae  Company  (Bay 
State)  reducing  firm  daily  delivery 
obligations  to  Bay  State  under  Rate 
Schedule  DC-1  from  83.640  Mcf  to  80,566 
Mcf,  effective  November  1. 1986. 
According  to  Granite  State,  the 
proposed  rate  adjustments  are 
submitted  pursuant  to  the  purchased  gas 
cost  and  transportation  cost  adjustment 
provisions  in  its  tariff  to  reflect  (1)  a 
reduction  in  its  available  gas  for  system 
supply  authorized  in  the  amended 
certificate  issued  in  Docket  No.  CP84- 
50-000  at  Consolidated  Gas  Supply 
Corporation,  et  al.  27  FERC  ^  61,426 
(1984)  in  which  a  purchase  of  gas  from 
Consolidated  Gas  Transmission 
Corporation  was  terminated  (2)  a  partial 
replacement  supply  from  Algonquin  Gas 
Transmission  Company  (Algonquin) 
was  authorized  and  (3)  firm 
transportation  services  by  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  and  Algonquin  were 
also  terminated,  as  of  November  1, 1986. 
Granite  State  further  states  that  the 
revised  tariff  sheets  also  reflect  a 
reduction  in  a  rate  for  a  storage  service 
provided  by  Penn-York  Energy 
Corporation  and  a  rate  for  a  storage- 
related  transportation  service  provided 
by  Tennessee  Gas  Pipeline  Company,  a 
EHvision  of  Tenneco  Inc.  which  Granite 
State  is  authorized  to  track  in  orders 
issued  in  Granite  State  Gas 
Transmission,  Inc.  et  al.  21  FERC 
!l  61,199  (1982)  and  Tennessee  Gas 
Pipeline  Co.,  et  al.,  18  FERC  f  61,013 
(1982),  respectively. 

Granite  State  further  states  that  its 
proposed  rates  and  tariff  changes  are 
applicable  to  its  two  affiliated 
distribution  company  customers:  Bay 
State  and  Northern  Utilities,  Inc. 
(Northern  Utilities).  According  to 
Granite  State,  the  affect  on  Bay  State  of 
the  revised  rates  for  services  under  Rate 
Schedule  CD-I  on  Third  Substitute 
Sixteenth  Revised  Sheet  No.  7  is  an 
increase  of  $854,724  on  an  annualized 
basis  compared  wifh  die  rates  on 
Second  Substitute  Sixteenth  Revised 
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Sheet  No.  7,  effective  September  1. 1986. 
and  the  revised  rates  for  Northern 
Utilities,  for  service  under  Rate 
Schedule  CD-2,  calculated  on  the  same 
basis  result  in  an  aimual  increase  of 
$244,604.  According  to  Granite  State,  die 
foregoing  takes  into  account  all  the 
changes  in  the  sources  and  costs  of  gas 
supply  available  to  Granite  State  as  of 
November  1. 1986,  compared  to  the  gas 
supply  and  costs  as  of  September  1, 1986 
and,  in  the  case  of  Bay  State,  the 
discontinuance  of  the  costs  for  the  firm 
transportation  services  rendered  by 
Texas  Eastern  and  Algonquin. 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  State  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et  NK.  Washington. 
DC  20460,  in  accordance  with  sections 
211  and  214  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  sbould  be  filed  on  or  before 
November  24, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Pluinb, 
Secretary. 
[FR  Doc.  88-26365  Filed  tl-21-86;  8:45  am] 

BIUJNQ  CODE  1717-01-M 


42293 


[Docket  No.  CP85-57-013] 

Natural  Gm  Pipeline  Company  of 
America;  Notice  of  PetWon  to  Amend 

November  13. 1988. 

Take  notice  that  on  October  8, 1986. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  2^  Street. 
P.O.  Box  1207.  Lombard.  Illinois  60148, 
filed  in  Docket  No.  CP85-57-013  a 
petition  to  amend  the  order  issued 
November  12. 1985,  as  amended  March 
13, 1986,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
extension  of  the  Interruptible  Optional 
Service  (lOS)  program  to  December  31, 
1987,  all  as  more  fully  set  forth  in  the 
petiticm  to  amend  which  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Natural  states  that  by  the  order  issued 
November  12, 1985  (33  FERC 1 61,188).  in 


Docket  No.  CP85-57-000.  die 
Commission  approved  a  settiement 
submitted  by  Natural  embodying  its  lOS 
program.  It  is  further  stated  that  the 
settiement  provided,  among  other 
provisions,  for  a  term  ending  December 
31, 1985.  Natural  indicates  that  by  the 
order  issued  March  13. 1986  (34  FERC 
f  61,335)  in  Docket  No.  CP85-57-003,  the 
Commission  authorized  an  extension  of 
the  term  of  the  lOS  services  until 
December  31, 1986,  while  leaving  all 
other  conditions  in  the  approved 
settiement  the  same,  except  one.  Natural 
further  indicates  that  the  original  order 
permitted  Natural  to  make  lOS  sales  to 
end-use  customers  of  Natural's 
customers.  Natural  explains  that  the 
March  13. 1986.  order  eliminated  this 
provision.  Natural  states  that  in  the 
petition  herein,  it  seeks  extension  of  the 
term  of  the  lOS  program  until  December 
31, 1987,  together  with  certain 
modifications. 

Natural  states  that  the  major 
provisions  of  its  lOS  program  as 
currentiy  authorized  are  as  follows: 

(1)  Blanket  authority  for  on-system 
sales  for  a  limited  period  ending 
December  31. 1986.  Within  limitations 
described  below.  lOS  gas  would  be 
available  to  on-system  customers  of 
Natural. 

(2)  Total  lOS  sales  would  be  limited  to 
the  cumulative  aggregate  volume  for  the 
period  commencing  October  1. 1984.  by 
which  Natural's  sales  fell  short  of  the 
entitiements  of  its  customers. 

(3)  lOS  sales  would  be  made  at  rates 
between  a  floor  and  a  ceiling.  The  floor 
is  Natural's  average  gas  costs  per  the 
PGA  (inclusive  of  deferred  purchase  gas 
cost  adjustments),  plus  fuel  a  6  cent 
increment  for  out-of-pocket  expenses 
and  the  GRI  surcharge.  A  ceiling  of  the 
DMQ-1  or  G-1  commodity  rate,  as 
applicable,  would  apply  to  all  sales.  The 
lOS  rate  would  be  determined  monthly 
at  Natural's  option  and  reflected  on  a 
revised  Tariff  Sheet  posted  five  (5)  days 
prior  to  the  beginning  of  a  month. 

(4)  Natural  would  credit  to  Account 
191  the  gas  cost  component  of  revenues 
from  lOS  sales  and  would  retain  all 
other  revenues  from  such  sales. 

(5)  Natural's  distribution  company 
customers  would  be  eligible  to  make 
lOS  purchases  in  any  month  to  the 
extent  they  had  purchased  a  threshold 
volume  that  month.  This  threshold 
volume  is  based  on  the  lower  of  a 
percentage  of  monthly  entitiements  or  a 
percentage  of  purchases  by  that 
customer  for  the  corresponding  month  of 
the  period  year.  Such  percentages  are  to 
be  published  in  Natiu-al's  tariff  prior  to 
the  beginning  of  each  month  and  may 
not  exceed  90  percent. 


(6)  The  program  provides  for  monthly 
reports. 

Natural  proposes  to  continue  the  lOS 
program  until  December  31, 1987,  in  its 
existing  form  except  for  the 
modifications  described  herein. 

Natiu'al  requests  the  issuance  of  a 
certificate  of  public  convenience  and 
necessity  to  authorize: 

(1)  The  extension  of  the  lOS  program, 
amended  as  set  out  below,  to  December 
31. 1987. 

(2)  Thresholds  and  lOS  rates  to  be 
filed  twenty-four  (24)  hours  prior  to  the 
first  of  the  month  for  which  a  change  is 
elected. 

(3)  lOS  rates  set  at  the  start  of  a 
month  may  be  lowered  on  twenty-four 
(24)  hours'  notice  during  that  month  in 
which  event  all  lOS  volumes  purchased 
during  the  month  are  billed  at  the  lowest 
lOS  rates  made  effective  during  that 
month. 

(4)  The  lOS  rates  to  be  revised  such 
that  they  consist  of  a  gas  and  non-gas 
cost  component: 

— ^The  non-gas  cost  component  would  be 
set  at  Natural's  discretion,  but  not  to 
exceed  the  non-gas  cost  component  of 
the  currentiy  effective  DMQ-1  or  G-1 
rates  and; 

— ^The  gas  cost  component  would 
always  be  equal  to  the  cost 
component  of  Natural's  commodity 
rate,  as  reflected  in  Natural's 
currentiy  effective  PGA. 

(5)  The  threshold  percentage 
established  by  Natural  may  be  one  of 
the  following: 

— A  percentage  of  monthly  entitiements 

only. 
— A  percentage  of  purchases  for  the 

corresponding  month  of  the  prior  year 

only,  or 
— The  lower  of  a  percentage  of 

entitiements  or  a  percentage  of 

purchases  for  the  corresponding 

month  or  the  prior  year. 

(6)  lOS  rates  and  percentages 
effective  shall  remain  in  effect  until 
changed  by  Natural. 

(7)  Waiver  of  the  Commission's  filing 
fee  requirements  under  S  381.204  of  its 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  1. 1986,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


I 
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considered  by  it  in  detennining  the 
ai^>ropriate  action  to  be  taken  but  will 
not  serve  to  naake  the  protestants 
parties  to  the  {Kooeeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  partidpate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kimlfc  F.  FfcMb. 
SccTctofy, 

[FR  Doc.  86-26366  Filed  11-21-86;  8:45  am] 
BiujNG  cooE  nn-o^-m 


[Docket  No.  TA86-3-59-007] 
Nomiern  Natural  Gm  Co.;  Ctiange  In 


November  17. 1986. 

Take  notice  that  on  November  7. 1966. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  with  the  Commission 
the  following  tariff  sheet  to  be  included 
in  Northern's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1: 

Third  Revised  Volume  No.  1 
Forty-Third  Revised  Sheet  No.  4a 

Northern  states  that  this  filing 
involves  Northern's  proposal  to  reflect 
its  Canadian  gas  costs  on  "as-billed" 
basis  as  originally  filed  on  July  11, 1986 
in  Docket  No.  TAa6-3^59.  As  a  result  of 
settlement  negotiations.  Northern  states 
that  an  agreement  has  been  reached  by 
the  parties  in  such  proceeding  to  reflect 
the  cost  of  gas  purchased  by  Northern 
from  Canadian  suppliers  on  an  "as- 
billed"  basis  as  follows: 

(1)  the  portion  of  Canadian  gas  costs 
billed  to  Northern  by  its  Canadian 
suppliers  as  a  commodity  charge  will  be 
included  in  Northern's  commodity  rates; 

(2)  fifty  percent  of  demand  charges 
billed  to  Northern  by  its  Canadian 
suppliers  as  a  demand  diarge  will  be 
included  in  the  D-1  component  of 
Northern's  demand  rates  and  the 
remaining  50  percent  of  such  Canadian 
demand  charges  will  be  included  in  the 
D-2  component  of  Northern's  demand 
rates. 

Northern  asserts  that  a  Stipulation 
and  Agreement  (S&A)  is  being  filed 
contemporaneously  with  this  filing  to 
reflect  die  agreement  reached  by  the 
parties.  Paragraph  3  of  Section  I  of  that 
S&A  states  that  Northern  will  make  the 
filing  herein  to  adjust  its  market  area 
sales  demand  rates  to  reflect  the 
demand  rate  design  described  in  2 
above. 

Accordingly,  Northern  is  filing  the 
following  adjustments  to  its  demand 
rates: 


desert 
rale 

Propoeed 
rata 

AdHist- 
nianl 

D-1  Demwd  Rate- 
Zone  1 

D-1  Demand  naU 
Zone  2 

D-1  Ovnani  Raw 

«8.e77 

7J15 
.1962 

t7.S40 

S.17B 
.1730 

$.063 

.663 
(.0232) 

Per  Paragraph  3  of  Section  I  of  the  S&A, 
Northern  submits  the  above-referenced 
tariff  sheet  to  be  effective  for  the  billing 
month  of  November,  1986,  or  if  not 
approved  in  time  for  such  billing,  then 
effective  on  the  first  billing  month  after 
Commission  acceptance  of  such  tariff 
sheet 

Copies  of  the  filing  were  served  on  all 
of  Northern's  jurisdictional  customers 
and  interested  state  oonumssions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  208 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  24, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  86-26367  Filed  11-21-88;  8:45  am] 
MUJNO  CODE  ariT^i-a 


[Docket  Na  TAf7-1-43-002] 

Northwest  Central  PIpelhie  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  17, 1986. 

Take  notice  that  Northwest  Central 
Pipeline  Corporation  (Northwest 
Central)  on  November  6, 1986  tendered 
for  filing  Revised  Original  Sheet  Nos. 
B3a  and  83b  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1. 

Revised  Original  Sheet  Nos.  83a  and 
83b  are  being  filed  in  compliance  with 
Order  Paragraph  (C)  of  the 
Commission's  order  of  October  22, 1988 
in  Docket  No.  TA87-1-43-000  and  001. 
Ordering  Paragraph  (C)  required 
Northwest  Central  to  file  revised  tariff 
sheets  to  clarify  its  flexible  PGA 
proposal  by: 

(a)  Stating  that  the  term  "Purchase 
Gas  Adjustment"  means  a  fully 
supported  PGA,  as  opposed  to  an 
interim  adjustment; 


(b)  Stating  that  (he  calculation  of 
interim  adjustments  will  be  consistent 
with  the  calculation  of  Northwest 
Central's  semi-annual  PGA,  as  set  forth 
in  Section  21  of  its  General  Terms  and 
Conditions;  and 

(c)  Stating  that  it  will  exclude  the 
effects  of  storage  activity  from  the 
determination  of  gas  costs  for  its 
flexible  PGA  in  determining  compliance 
with  the  three  peroent  limitation. 

Northwest  Central  states  that  copies 
of  its  filing  were  served  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  J24. 198&  Protests  will  be 
considered  by  the  Commission  in 
determining  tbe  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenaath  F.  Plumfa, 
Secretary. 
[FR  Doc.  8^.26368  FUed  11-21-86:  B.-45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  RP86-63-006] 

Southern  Natural  Gas  C04  Proposed 
Chartges  in  FERC  Gas  Tariff 

November  17, 1986. 

Take  notice  that  on  November  S,  1968, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 

Tariff: 

Sixth  Revised  Volumt  No.  1 
Seventy-First  Revised  Sheet  No.  4A 
Second  Revised  Sheet  No.  4B 
Original  Sheet  No.  301 
Original  Sheet  Na  30| 

Original  Volume  No.  2 
Sixteenth  Revised  Sheet  Na  242 

Southern  states  that  these  sheets  are 
in  compUance  with  the  Commission's 
April  30, 1986  and  October  28, 19SB 
orders  m  Docket  No.  RP86-6S-000. 
Southern  further  states  that  the  only 
difference  between  these  revised  tariff 
sheets  and  its  SeptMiber  30. 1986 
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compliance  filing  in  this  proceeding  is 
the  utilization  of  the  D-2  annual  units 
contained  in  the  original  rate  filing  of 
March  31. 1988  in  Dodcet  No.  RP86-6a- 
000. 

Southern  requests  whatever  waivers 
of  the  Commission  regulations  as  may 
be  necessary  in  order  to  permit  its 
proposed  tariff  sheets  to  become 
effective  October  1. 1986.  Copies  of  this 
filing  were  served  upon  Southern's 
jurisdictional  customers,  interested  state 
public  commissions  and  all  parties  of 
record. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  the  November  24. 1986.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Ksmwui  F.  PVonb. 
Secretary. 

[FR  Doc.  8&-28368  PUed  11-3-88;  8:45  am] 
>  cooc  tri7-0t-H 
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CofB.; 
ofAulheittyTo 


Production  nalatad  Coat 


November  17, 1988. 

Take  notice  that  on  November  12. 
1986,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  filed  a 
petition  requesting  the  Commission  to 
extend  through  September  30. 1987  its 
direct  billing  program  to  recover 
production-related  cost  allowances 
authorized  by  18  CFR  271.1104  of  the 
Commission's  regulations  as 
promulgated  under  Order  No.  94.  et  aL 
By  order  dated  September  30. 1985  and 
December  12, 1985,  the  Commission 
granted  Texas  Eastern's  petitions  in 
Docket  No.  RPSS-ITO-OOO  to  institute  a 
direct  billing  for  retroactive  production- 
related  cost  allowances  Texas  Eastern 
paid  or  would  soon  pay  to  its  producers 
and  pipeline  suppliers.  Texas  Eastern 
requests  that  it  be  permitted  to  extend 
its  direct  billing  procedure  previously 
authorized  by  the  Commission  through 


September  3a  1987,  Texas  Eastern 
desires  a  twelve^nonth  extension  to 
allow  it  to  directly  bill  its  custcHners  for 
the  "yet  to  be  invoiced"  amounts  of  its 
producers  and  pipeline  suppUers.  In  all 
other  respects.  Texas  Eastern's 
,  previously  authorized  direct  billing 
procedures  will  remain  in  full  force  and 
effect 

Any  person  desiring  to  be  heard  w  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  24, 1986.  Protests  will 
be  considered  by  the  CtHnmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KeniMth  F.  Plumb, 
Secretary. 

[FR  Doc  86-28370  Filed  11-21-88;  a-45  am] 
BiuMa  CODE  snT-ot-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-18070i:  FIU.-311C-7] 

California  Dapartmant  Of  Food  and 
Agrfcuftura;  Raoaipt  of  Application  for 
Emargancy  EaarapMuiiTo  Uaa 
HydroganCyanamida;  Solcttation  of 
Public  Commant 

AOENCv:  Environmental  Protection 
Agency  (EPA). 

Acnow:  Notice. 

auBJECT:  EPA  has  received  a  request  for 
an  emergency  exemption  from  the 
California  Department  of  Agriculture 
and  Consumer  Services  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  active  ingredient  hydrogen 
cyanamide  (Donnex)  to  promote  uniform 
bud  break  in  15.000  acres  of  table  grapes 
grown  in  the  Coadiella  Valley  in 
Riverside  County.  California.  Dormex 
contains  an  unregistered  active 
ingredient  and,  therefore,  in  accordance 
with  40  CFR  166.24.  EPA  is  soliciting 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATE:  Comments  must  be  received  on  or 
before  December  9, 198& 
AOOWtaaea;  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-18070e."  should  be 


submitted  by  mail  to:  Information 
Services  Section.  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington.  DC  20480. 

In  person,  bring  comments  to:  Rm.  236, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT.  By 

mail:  Libby  Pemberton,  Registration 
Division  (TS-767C),  Officer  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  SL,  SW.,  Washington.  DC 
20460. 

Office  location  and  telephone  number. 
Rm.  716.  Crystal  Mall  2, 1921  Jefferson 
£>avis  Highway.  Arlington.  VA,  (703- 
557-1806). 


SUPPLEMBTTAIIY  wroWMATWH  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(17  U.S.C  13^).  the  Atfanimstrator  may, 
at  his  discretion,  exwnptaState  agency 
fi-om  any  provision  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  the 
unregistered  plant  regulator,  hydrogen 
cyanamide  (CAS  420-04-2), 
manufactured  as  Dormex,  by  SKW 
Trostberg  Aktiengesellschaft,  to  promote 
uniform  bud-break  in  table  grapes 
grown  in  the  Coachella  Valley  in 
Riverside  County,  California. 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  this 
request 

Approximately  16.000  acres  of  table 
grapes,  Vitia  spp.,  are  grown  in  the 
Coachella  Valley.  The  Applicant 
indicates  that  California  growers  of 
early  market  table  grapes  are  facing 
economic  losses  due  to  increasing 
competition  from  foreign  imports  from 
Mexico  and  Chile.  The  AppUcant  states 
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that  table  grapes  grown  in  the  Coachella 
Valley  may  not  experience  adequate 
winter  chilling  to  promote  uniform  bud 
break  and  fruit  ripening  in  the  spring.  As 
a  result  cane  growth  can  be  delayed 
and  uneven,  causing  the  harvest  to  be 
late  and  allowing  foreign  competition  to 
dominate  the  market.  Currently  there 
are  no  registered  materials  to  promote 
uniform  bud-bread  in  grapes. 

Dormex  will  be  applied  by  ground  at  a 
maximum  rate  of  4  gallons  product  (16 
pounds  active  ingredient)  per  acre. 
Applications  will  be  made  once  in 
dormancy  after  pruning  sometime 
between  December  1  and  February  15. 
1986  to  approximately  16.000  acres  of 
table  grapes  in  Riverside  County. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regidations  governing  section 
18  require  publication  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.,  an 
active  ingredient  not  contained  in  any 
currently  registered  pesticide).  Such 
notice  provides  for  the  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  above.  The 
comments  must  be  received  on  or  before 
December  9, 1986,  and  should  bear  the 
identifying  notation  "OPP-180708."  All 
written  comments  filed  pursuant  to  this 
notice  will  be  available  for  public 
inspection  in  Rm.  236,  Crystal  Mall  No.  2 
at  the  address  given  above,  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  during  the 
comment  period  in  determining  whether 
to  issue  the  emergency  exemption 
requested  by  the  California  Department 
of  Food  and  Agriculture. 
Dated:  November  19. 1986. 
Edwin  F.  Tinaworth. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 
[FR  Doc.  86-26392  Filed  11-21-66;  8:45  am] 


[SAB-Fm.-3117-4) 

Scienca  Advisory  Board 
EnvkoniMntal  Engimering 
CommittM;  Open  Meeting 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Enviroiunental  Engineering  Committee 
of  the  Science  Advisory  Board  will  be 
held  at  the  Environmental  Protection 
Agency.  Room  1101  of  the  West  Tower. 
Waterside  Mall,  401  M  Street  SW.. 
Washington,  DC  on  December  15-18, 
1986,  the  meeting  will  begin  at  8:30  a.m. 


and  last  until  5:30  p.m.  on  December  15, 
and  begin  at  8:30  a.m.  and  last  until 
12:00  noon  on  December  16. 

The  purpose  of  the  meeting  will  be  to 
complete  a  review  of  technical 
documents  supporting  Agency 
regulations  for  the  reuse  and  disposal  of 
municipal  treatment  plant  sludges  under 
section  405(d)  of  the  Clean  Water  Act, 
and  proposed  revisions  to  the  Agency's 
Ocean  DumjMng  Regulations  (40  CFR 
220-229).  The  committee  will  also 
conduct  general  business  from  8:30  to 
9:30  on  Tuesday  the  16th. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to 
participate  or  obtain  further  information 
about  the  meeting  should  contact  Mr. 
Eric  Males,  Executive  Secretary  at  (202) 
382-2552.  or  Dr.  Terry  F.  Yosie,  Director. 
Science  Advisory  Board,  at  (202)  382- 
4126.  For  further  technical  information 
on  the  documents  supporting  the 
development  of  national  criteria  for 
sludge  management,  interested  parties 
should  contact  Al  Rubin  (Chief.  Waste 
Water  Solids  Criteria  Branch.  Office  of 
Wafer)  at  202/245-3036.  For  further 
technical  information  on  the  document 
supporting  the  distinctions  between 
sludge  and  dredge  materials,  interested 
parties  should  contact  Al  Wastler 
(Senior  Science  Advisor.  Office  of 
Marine  and  Estuarine  Protection)  at  202/ 
382-5455. 

Public  comment  will  be  accepted  at 
the  meeting.  Written  comments  will  be 
accepted  in  any  form,  and  there  will  be 
opportunity  for  brief  oral  statements. 
Anyone  wishing  to  make  oral  or  written 
comments  must  contact  Mr.  Males  prior 
to  December  8. 1986  in  order  to  be 
placed  on  the  agenda.  Any  member  of 
the  public  wishing  to  attend  should 
contact  Mrs.  Brenda  Browne  at  (202) 
382-2552. 

Dated:  November  18. 1986. 
Terry  F.  Yosie. 

Director.  Science  Advisory  Board. 
(FR  Doc.  86-26422  Filed  11-21-86;  8:45  am] 

BILLING  CODE  S560-SO-M 


IFRL-3093-21 

Denial  of  Application  for  Waiver  of 
Oxides  of  Nitrogen  (NOx)  Standard  for 
1981  Through  1984  Model  Year  Ught- 
Duty  Diesel  Vehicles;  Summary  of 
Decision 


AGENCY:  Environmental  J»rotection 
Agency  (EPA). 
action:  Notice. 


summary:  This  action  denies  an 
application  by  Holzer's  Imported  Car 
Service,  Inc.  ("HICS")  for  a  waiver  of 
the  oxides  of  nitrogen  (NOx)  standard 


applicable  under  section  202(b)(1)(B)  of 
the  Clean  Air  Act.  as  amended  ("Act"). 
42  U.S.C.  7521(b)(1)(B),  to  1981  and 
subsequent  model  year  light-duty  motor 
vehicles.  One  of  HICS'  imported 
vehicles  is  not  eligible  to  receive  a 
waiver  under  section  202(b)(6)(B)  of  the 
Act.  42  U.S.C.  7521(b)(6)(B).  Moreover. 
HICS  did  not  show  that  its  vehicles  met 
the  substantive  waiver  criteria. 

ADDRESS:  Information  relevant  to  this 
denial,  including  the  decision  document, 
is  contained  in  Public  Docket  EN-85-01 
at  the  Central  Docket  Section  of  the 
Environmental  Protection  Agency, 
Gallery  I,  401  M  Street  SW.. 
Washington.  DC  20460,  and  is  available 
for  review  between  the  hours  of  8:00 
a.m.  and  4:00  p.m.  As  provided  in  40 
CFR  Part  2.  EPA  may  charge  a 
reasonable  fee  for  copying  services. 
Interested  parties  may  also  obtain  the 
decision  document  by  contacting  the 
Manufacturers  Operations  Division  as 
indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Bergovoy.  Attorney/ Advisor, 
Manufacturers  Operations  Division 
(EN-340F).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-2522. 
SUPPLEMENTARY  INFORMATION:  Section 
202(b)(e)(B)  of  the  Act  authorizes  the 
Administrator,  upon  application  by  any 
manufacturer,  to  waive  the  1.0  gram  per 
vehicle  mile  (g/mi)  NOx  standard  for 
1981  through  1984  model  year  light-duty 
diesel  vehicles.  Holzer's  Imported  Car 
Service.  Inc.  (HICS)  appUed  in  1984  for  a 
NOx  waiver  for  certain  European- 
version  diesel  vehdcles  which  it  imports 
into  the  United  States  for  resale.  I  am 
denying  HICS'  weaver  application  as  to 
one  vehicle  because  its  NOx  emissions 
were  in  compliance  with  the  statutory 
standard  of  1.0  g/mi.  I  am  denying  HICS' 
application  as  to  all  of  its  other  vehicles 
because  they  have  failed  to  meet  the 
substantive  waiver  criteria  in  regard  to 
necessity  for  the  waiver  and  fuel 
economy  benefit.  Additionally,  almost 
all  the  test  data  submitted  by  HICS  were 
generated  using  incorrect  testing 
procedures. 

My  decision  to  deny  the  waiver 
application  is  based  on  the  statutory 
criteria  and  my  determinations  about 
the  engine  families  covered  by  the 
applications.  I  have  considered 
information  submitted  in  the  form  of 
written  and  oral  comments.  See  50  FR 
11739  (March  25. 1985)  (notice  of  hearing 
and  opportunity  for  comment).  My 
reasoning  is  explained  in  detail  in  a 
decision  document  which  may  be 
obtained  as  noted  above.  NOTE:  The 
Office  of  Management  and  Budget 
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(OMB)  has  exempted  this  action  from 
the  requirements  of  sections  3  and  7  of 
Executive  Order  12291. 

Under  section  307(b)(i)  of  the  Clean 
Air  Act  (Act).  EPA  has  determined  that 
this  decision  is  a  final  Agency  action  of 
nationwide  scope  and  effect. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  at  before  January 
23. 1987.  Under  section  307(bK2)  of  the 
Act,  this  final  action  and  the  basis  for  it 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  this  action. 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  EPA  is  required  to 
determine  whether  a  regulation  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  so  as  to  require 
a  regulatory  flexibility  analysis.  The 
denial  of  this  NOx  waiver  application 
directly  affects  only  HICS.  Hence, 
pursuant  to  5  U.S.C.  605(b).  I  hereby 
certify  that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Dated:  November  17, 1986. 
Lee  M.  Thomas. 
Administrator. 
[FR  Doc.  86-26420  Filed  11-21-86;  8:45  am] 

nUJNGCOOCi 


[FRL-3117-7] 

EstabHshment  Of  the  Office  Of 
Ombudsman 

agency:  Environmental  Protection 

Agency. 

AcnoN:  Notice  of  the  establishment  of 

the  Office  of  Ombudsman. 

summary:  This  action  announces  the 
establishment  of  the  Office  of 
Ombudsman  under  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  It  is  the  function  of  the  Office 
of  Ombudsman  to  receive  individual 
complaints,  grievances  and  problems 
submitted  by  any  person  with  respect  to 
any  program  or  requirement  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  establishment  of  the 
Office  of  Ombudsman  shall  not  affect 
any  procedures  for  grievances,  appeals, 
or  administrative  matters  in  any  other 
provision  of  law.  or  any  FedersJ 
regulation.  The  objective  of  the  RCRA 
Ombudsman  program  is  to  ensure  that 
the  general  public  is  provided  assistance 
with  complaints  or  problems.  The  RCRA 
Ombudsman  should  not  be  used 
routinely,  but  rather  as  a  last  resort 

Request  for  general  information  on  the 
RCRA  Programs  may  be  obtained  by 


calling  the  RCRA  Hotline  toll  free  (800) 
424-9364.  or  in  Washington.  DC  by 
calling  382-3000. 

ADDRESSES:  To  submit  a  complaint, 
grievance  or  problem  contact  the  RCRA 
Ombudsman  in  EPA  headquarters  in 
Washington  or  in  one  of  the  regional 
offices: 

Robert ).  Knox.  Director.  Office  of 
Ombudsman.  U.S.  Environmental 
Protection  Agency.  Office  of  Solid 
Waste  and  Emergency.  Response 
(WH-562A).  401  M  Street  SW.. 
Washington.  DC  20480.  (202)  475-9361. 

EPA  Region  J 

Paul  Ciriello,  JFK  Federal  Building,  Boston, 
MA  02203,  Connecticut,  Massachusetts. 
Maine,  New  Hampshire,  Rhode  Island, 
Vermont 

EPA  Region  2 

RCRA  Ombudsman,  26  Federal  Plaza,  New 
York,  NY  10278,  (212)  284-2515,  New  Jersey, 
New  York,  Puerto  Rico,  Virgin  Islands 

EPA  Region  3 

Charles  Howard,  841  Chestnut  Street 
Philadelphia.  PA  19107,  (215)  597-0882, 
Delaware,  Maryland  Pennsylvania, 
Virginia,  West  Virginia,  District  of 
Columbia 

EPA  Region  4 

Dean  Norris,  345  Courtland  Street.  NE. 
Atlanta,  GA  30365.  (404)  881-4727, 
Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee 

EPA  Region  5 

Kenneth  Westlake,  230  South  Dearborn 
Street,  Chiotgo  IL  60804.  (312)  353-5821, 
Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  Wisconsin 

EPA  Region  6 

Holly  Anderson.  1201  Hm  Street  Dallas.  TX 
75270.  (214)  767-0178.  Arkansas,  Lousiana. 
New  Mexico,  Oklahoma.  Texas 

EPA  Region  7 

Jack  Coakley.  726  Minnesota  Avenue,  Kansas 
City,  KS  86101.  (913)  236-2852.  Iowa, 
Kansas,  Missouri,  Nebraska 

EPA  Region  8 

Charles  Stevens,  One  Denver  Place.  999 18th 
Street,  Suite  1300,  Denver,  CO  80202-2413, 
(303)  283-1864,  Ceiorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

EPA  Region  9 

William  D.  Wilson.  215  Fremont  Street  San 
Francisco,  CA  94105.  (415)  074-8301, 
Arizona,  California,  Hawaii,  Nevada, 
American  Samoa,  Guam,  Trust  Territories 
of  the  Pacific 

EPA  Region  10 

David  Teeter,  1200  Sixth  Avenue,  Seattle. 
WA  98101  (206)  442-2871.  Alaska,  Idaho, 
Oregon,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  ].  Knox,  Director.  Office  of 


Ombudsman.  U.S.  Environmental 
Protection  Agency.  Office  of  Solid 
Waste  and  Emergency  Response  (WH- 
562A).  401  M  Street  SW.,  Washington. 
DC  20460.  (202)  475-9361. 
Dated:  November  18. 198a 
).W.  McGraw. 

Acting  Assistant  Administrator,  Solid  Waste 
and  Emergency  Response. 

[FR  Doc  86-26423  FUed  11-21-86:  a-45  am) 

BtLLMQ  CODE  SaSO-fiO-H 


[Docket  Na  ECAO-HA-S4-3;  FRL-3117-3] 

Draft  Health  Assessment  Document 
for  Phosgene 

AQENCv:  Environmental  Protection 
Agency. 

action:  Availability  of  first  external 
review  draft. 


;  This  notice  annoimces  the 
availability  of  the  first  external  review 
draff  of  a  Health  Assessment  Document 
for  Phosgene. 

DATES:  The  Agency  will  make  the 
document  available  for  public  review 
and  comment  on  or  about  December  1, 
1986.  Comments  must  be  postmarked  by 
January  30, 1987. 

ADDRESSES:  To  obtain  a  copy  of  the 
document  interested  parties  should 
contact  the  ORD  Publications  Center, 
CERI-FRN.  U.S.  Environmental 
Protection  Agency,  26  West  St.  Clair 
Street  Cincinnati,  OH  45268.  (513)  569- 
7562  or  FTS/684-7562.  and  request  the 
first  external  review  draff  of  die  Health 
Assessment  Dociunent  for  Phosgene. 
Please  provide  your  name,  mailing 
address,  and  the  EPA  document  number. 
EPA/800/8-86/022A. 

The  draff  document  will  also  be 
available  for  public  inspection  and 
copying  at  the  EPA  library,  EPA 
headquarters.  Waterside  Mall,  401  M 
Street  SW.,  Washington,  DC. 

Comments  on  the  draff  should  be  sent 
to  the  Pro)ect  Manager  for  Phosgene. 
U.S.  Environmental  Protection  Agency. 
Environmental  Criteria  and  Assessment 
Office.  MD-52,  Research  Triangle  Park. 
NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Diane  Ray,  U.S.  Environmental 
Protection  Agency.  Environmental 
Criteria  and  Assessment  Office.  MD-52. 
Research  Triangle  Park.  NC  27711.  (919) 
541-3637  or  FrS/a2»-3637. 
SUPPLEMENTARY  MlFORaUTION.  In  March 

1965.  Office  of  Air  Quality  IHaiming  and 
Standards  (OAQPS)  requested  that  the 
Environmental  Criteria  and  Assessment 
Office  (ECAO).  Office  of  Health  and 
Environmental  Assessment  (OHEA). 
prepare  a  health  ass'^ssment  document 
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for  phosgene.  The  documenf  will  be 
used  by  EPA  in  the  decision-making 
process  to  possibly  regulate  phosgene 
under  the  Clean  Air  Act  as  amended.  42 
U.S.C.  7401  et  seq. 

Dated:  November  17, 1986. 
Vaun  A.  Newill. 

Assistant  Administrator  for  Research  and 
Development. 

[FR  Doc.  86-26421  Filed  11-21-86;  8:45  am] 

BaUNO  COM  (MO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  14, 1986 

The  Federal  Communication 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe.  Office 
of  Management  and  Budget.  Room  3235 
NEOB.  Washington,  DC  20503.  (202)  395- 
4814. 

OMB  No.:  None 

Title:  Section  73.1690.  Modification  of 

Transmission  Systems 
Action:  New  collection 
Respondents:  Licensees  of  broadcast 

stations 
Estimated  Annual  Burden:  30 

Recordkeepers;  8  Hours. 
Federal  Communication  Commission. 
William  ).  Tricarico, 
Secretary. 

[FR  Doc.  86-26442  Filed  11-21-86:  8:45  am] 
MLUNG  COOE  S712-41-4I 


Adviaory  Committee  for  the  ITU  World 
Administrative  Radio  Conference  on 
the  Use  of  the  Geostationary  Satellite 
Orbit  and  the  Planning  of  the  Space 
Services  Utilizing  It  (Space  WARC 
Advisory  Committee);  Main  Committee 
Meeting 

November  14. 1986. 

The  Space  WARC  Advisory 
Committee  will  convene  its  next  meeting 


on  December  3. 1986.  The  Committee 
will  be  reviewing  the  work  of  the 
working  groups  and  will  be  considering 
recommendations  and  advice  to  the 
Commission  concerning  U.S. 
participation  within  the  intersessional 
work  program  of  the  International 
Telecommunication  Union  in 
preparation  for  the  second  session  in 
1988.  Details  regarding  the  date,  place 
and  agenda  of  the  meeting  are  provided 
below. 

Chairman:  Ronald  F.  Stowe  (202)  383- 

6433 
Vice  Chairman:  Stephen  E.  Doyle  (916) 

355-0941 
Date:  Wednesday,  December  3, 1986 
Time:  9:30  a.m.-l:00  p.m. 
Location:  Federal  Communications 

Commission,  1919  M  Street  NW.. 

Room  856.  Washington.  DC  20554 
Designated  Federal  Employee:  Thomas 

S.  Tycz.  (202)  632-3214 
Agenda: 

(1)  Adoption  of  Agenda 

(2)  Status  of  ITU  Preparatory 
Activities 

(3)  Working  Group  Reports 

(4)  Recommendations  for  Notice  of 
Inquiry 

(5)  Date  of  Next  Meeting 

(6)  Other  Business 

(7)  Adjournment. 

For  additional  information,  please 
contact  Thomas  S.  Tycz  (202)  632-3214. 
Federal  Communications  Commission. 
William  J.  Tricarico. 
Secretary. 

[FR  Doc.  86-26443  Filed  11-21-86:  8:45  am] 
BILLING  CODE  6712-01-M 


ICC  Docket  No.  85-166,  Phase  I;  FCC  86- 
4661 

Investigation  of  Special  Access  Tariffs 
of  Local  Exchange  Carriers 

AGENCY:  Federal  Communications 
Commission  (FCC). 
action:  Memorandum  Opinion  and 
Order  on  Reconsideration. 


summary:  This  action  disposes  of 
petitions  for  reconsideration  of 
decisions  made  in  Investigation  of 
Special  Access  Tariffs  of  Local 
Exchange  Carriers.  CC  Docket  No.  85- 
166,  Phase  I.  FCC  86-52,  released 
January  24. 1986.  which  completed  Phase 
I  of  the  Commission's  investigation  of 
special  access  rates  and  rate  structure  in 
that  docket.  The  Commission  reviewed 
the  petitions  and  responsive  pleadings 
and  affirmed  its  previous  decisions  on 
the  issues  they  raised. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  R.  Krevor,  tele:  202-632-6917. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  85- 
166,  Phase  I,  FCC  86-466,  adopted 
October  23, 1986  and  released 
November  5, 1986. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Memorandum  Opinion  and 
Order  on  Reconsideration 

1.  On  January  24, 1986,  the 
Commission  releasied  a  Memorandum 
Opinion  and  Order  completing  Phase  I 
of  its  investigation  of  special  access 
rates  and  rate  structure  in  Docket  85-166 
(Phase  I  Order).  In  the  Phase  I  Order, 
the  Commission  resolved  issues  relating 
to  certain  aspects  of  the  special  access 
rate  structure  as  well  as  questions 
regarding  cost  allocations  to  various 
special  access  rate  elements.  It  also 
prescribed  a  1.6  to  1  ratio  between  4- 
wire  and  2-wire  channel  termination 
rates  and  directed  carriers  to  adjust 
their  rates  accordingly. 

2.  Petitions  for  Reconsideration  of  the 
Phase  I  Order  were  filed  by  the 
Television  User  Parties  (User  Parties), 
Western  Union  Telegraph  Company 
(Western  Union),  and  the  International 
Telephone  and  Telegraph  Company 
(ITT).  The  User  Parties  sought 
reconsideration  of  that  part  of  the  Phase 
I  Order  which  disaUowed  50  percent  of 
the  local  exchange  carriers'  (LECs') 
investment  in  unused  polyethylene 
shielded  video  (PSV)  cable.  Western 
Union  sought  reconsideration  of  the 
allocation  of  voice-grade  performance 
and  facility  interface  costs  to  channel 
termination  rates  as  well  as  the 
allocation  of  centra]  office  and  other 
related  costs  to  metallic  services  which 
it  alleges  do  not  use  facilities.  It  also 
argued  that  the  LECs  improperly  failed 
to  reduce  their  metallic  channel 
termination  rates  in  light  of  the 
Commission's  prescription  of  a  1.6  to  1 
ratio  of  4-wire  to  2-wire  channel 
termination  rates.  Knally,  ITT  sought 
reconsideration  of  the  Commission's 
decision  to  prescribe  a  single  ratio  for  4- 
wire  to  2-wire  channel  termination  rates 
which  applies  nationwide.  Responsive 
pleadings  were  filed. 


Federal  Register  /  Vol.  51.  No.  226  /  Monday,  November  24.  1986  /  Notices 42299 


3.  The  Commission  denied  the 
petitions.  It  concluded  that  the 
petitioners  had  failed  to  demonstrate 
that  the  findings  and  conclusions 
reached  in  the  Phase  I  Order  were  in 
error  or  should  be  modified.  For 
example,  the  User  Parties  presented  no 
facts  to  support  disallowance  of  the 
entire  tmused  PSV  investment  or  that 
undercut  the  Commission's  conclusion 
that  the  50  percent  disallowance 
represents  a  reasonable  balance  of  the 
interests  of  carriers  and  ratepayers 
taking  into  accoimt  equitable 
considerations.  The  Commission  also 
concluded  that  Western  Union's  petition 
is  largely  a  re-argument  of  issues  that 
have  been  fully  developed  and  resolved 
in  this  and  previous  proceedings. 
Accordingly,  it  affirmed  the  various  cost 
allocation  decisions  reached  in  the 
Phase  I  Order.  It  also  rejected  Western 
Union's  request  for  adjustment  of  the 
rate  for  2-wire  metallic  service 
concluding  that  the  carrier  had  not 
demonstrated  why  the  differential  that 
had  existed  previously  between  this  rate 
and  the  rate  for  2-wire  voice  grade 
service  should  be  maintained. 

5.  Finally,  with  regard  to  riTs 
petition,  the  Commission  concluded  that 
in  the  absence  of  more  reliable  data 
from  the  LECs  supporting  alternate 
ratios,  the  prescription  of  a  1.6  to  1 
nationwide  ratio  between  4-wire  and  2- 
wire  channel  termination  rates  should 
be  retained.  It  stated,  however,  that 
carriers  may  be  able  to  demonstrate, 
based  on  their  own  costs,  that  a 
different  ratio  should  be  applied  and 
emphasized  its  willingness  to  consider 
properly  supported  requests  for  waiver 
of  the  prescription.  The  Commission 
also  affirmed  the  Conmion  Carrier 
Bureau's  previous  grant  of  a  waiver  of 
the  1.6  to  1  prescription  to  Southwestern 
Bell  Telephone  Company  and  denied 
ITTs  separate  petition  for 
reconsideration  of  that  Bureau  action. 
See  Investigation  of  Special  Access 
Tariffs  of  Local  Exchange  Carriers.  CC 
Docket  No.  85-166,  Phase  I,  Mineo  No. 
2757,  released  February  21, 1986. 

Ordering  Clauses 

4.  Accordingly,  It  Is  Ordered  that  the 
petitions  for  reconsideration  filed  by  the 
Television  User  Parties,  Western  Union 
Telegraph  Company  and  the 
International  Telephone  and  Telegraph 
Company  regarding  the  Phase  I  Order 
Are  Denied. 

6.  It  Is  Further  Ordered  that  the 
petition  for  reconsideration  filed  by  the 
International  Telephone  and  Telegraph 
Company  against  the  Common  Carrier 
Bureau's  Order  in  CC  Docket  No.  85-166, 
Mimeo  No.  2757.  released  February  21, 
1986  Is  Denied. 


Federal  Communications  Commission. 

V\rilliain  J.  Tricarico, 

Secretary. 

[PR  Doc  86-26441  Filed  11-21-86;  8:45  am] 

BiujNO  CODE  crta-oi-M 


Applications  for  Consolidated  Hearing; 
AbbaviUa  Educational  Broadcasting 
Foundation,  et  e!. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
appUcations  for  a  new  FM  station: 


Applicant,  dty,  and  Stat* 

FHeNo. 

MM 

Oodiat 

No. 

A.  AttwviHe     Educational 

■Tvaocasang     rounonon 
AbtMvila.  LA. 

B.  IHC  Educational  Bnwd- 
casUng  Fotfidation  Latay- 
•tiB,  LA 

BPED-831103AG 

BPECM131219AN 

S»-4» 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entiretiy  under  the  corresponding 
headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Air  Hazard.  A,  B 

2.  307(b) — ^Noncommercial  Educational,  A.  B 

3.  Contingent  Comparative — Noncommercial 
Educational.  A  B 

4.  Ultimate,  A  B 

3.  If  there  is  any  non-standardized 
is8ue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti«et,  NW.,  Washington  DC.  The 
complete  text  may  also  be  piuxhased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc.,  2100  M  Sti«et,  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  86-28437  Filed  11-21-86;  8:45  am] 

BILLNM  CODE  fTia-Ot-M 


Applications  for  Consolidated  Hearing; 
Robert  G.  Payne,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  ctty  and  State 

Fie  No. 

MM 

Docket 
No. 

A.    Rotwrt    G     Payne,    Ft 
Milehel.  AL 

BPH-841220MB  ...... 

BPH-«50S06NN 

86-427 

Ft.  MHciielL  AL 
C.    Minortty    Radn    Aasoci- 

BPH-eS0531MM 

atae.  Ft  Mitchel.  AL 

D.  Rom  R.  Strong  A  Kaiti- 
ryn  Q.  Caaon.  Ft  IMitchal, 
AL 

E.  Janioo    M.    Camba.    Ft. 
Mitche«.  AL 

BPH-e50531MS. 
BPH-e50531NO 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1988. 
The  letter  shown  befoe  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Financial,  E 

2.  Air  Hazard,  A,  C,  D,  E 

3.  Comparative,  A,  B,  C,  O,  E 

4.  Ultimate,  A  B,  C,  D,  E 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Sti«et,  NW.,  Washington  DC.  The 
complete  text  may  also  be  purchased 
irova  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Sb^et.  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  )u  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  86-26438  Filed  11-21-86;  8:45  am] 

MLUNO  CODE  fTia-OI-H 


FEDERAL  MARITIME  COMMISSION 

Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


I 
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feHowing  agreemeirtfs)  pursuant  to 
section  5  of  the  ^pping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Fadenl  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003938-002. 
Title:  Los  Angeles  Terminal 
Agreement. 
Parties: 

The  City  of  Los  Angeles  (Port) 
American  President  Lines,  Ltd.  (APL) 
Synopsis:  The  proposed  amendment 
would  modify  the  compensation  to  be 
paid  by  APL  to  the  Port  and  would  add 
new  force  majeure  provisions.  It  would 
also  settle  differences  between  the 
parties  concerning  wharfage  due  on 
invitee  cargo  during  the  first  five  years 
of  the  agreement's  term. 
Agreement  No.:  217-010723-001. 
Title:  International  Navigation  Ltd./ 
Lash  Carriers,  Inc.  Space  Charter  and 
Cooperative  Working  Agreement. 
Parties: 

International  Navigation  Limited 
Lash  Carriers,  Inc. 

Synopsis:  The  proposed  amendment 
would  reduce  the  number  of  vessels 
subject  to  the  agreement  from  three  to 
two  and  would  change  the  name  of  one 
of  the  vessels. 

Agreement  No.:  224-011029. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

City  of  Oakland  (Port) 

Schnitzer  Steel  Products  Co.  (SSP) 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease  1.84  acres 
of  water  area  in  the  Port's  Inner  Harbor 
to  SSP  for  use  in  its  cargo  loading  and 
discharging  operations. 

Agreement  No.:  224-011030. 

Title:  Anchorage  Terminal  Agreement. 

Parties: 

Municipality  of  Anchorage  (Port) 
Sea-Land  Service.  Inc.  (Sea-Land) 
Sjmopsis:  Under  the  terms  of  the 
proposed  agreement  the  Port  would 
purchase  a  container  crane  and  related 
equipment  to  be  conveyed,  installed  and 
delivered  by  Sea-Land.  Sea-Land  would 
also  improve  two  existing  cranes.  During 


the  twenty-year  term  of  the  agreement 
Sea-Land  would  have  preferential  use  of 
the  cranes.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  224-011031. 

Title:  Los  Angeles  Terminal 
Agreement. 

Parties: 

The  City  of  Los  Angeles 

American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  proposed  agreement 
would  provide  for  the  replacement  of 
four  container-handling  cranes  to 
accommodate  a  new  type  of  container 
vessel  to  be  used  in  APL's  trans-pacific 
service. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  19, 1986. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  88-26427  Filed  11-21-86;  8:45  am] 
BILUNQ  CODE  STM-OI-M 


FEDERAL  RESERVE  SYSTEM 

Chemical  New  York  Corp.;  Proposal  To 
Underwrite  aid  Deal  In  Certain 
Securities  to  a  Limited  Extent 

Chemical  New  York  Corporation 
("Apphcant"),  New  York,  New  York,  has 
applied,  pursiant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(cK8))  and  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  for  permission  to  engage 
through  Chemical  Securities.  Inc. 
("Company").  New  York,  New  York,  or 
through  one  or  more  wholly-owned 
subsidiaries  of  Company,  in  the 
activities  of  underwriting  and  dealing  in, 
to  a  limited  extent,  the  following 
securities  which  are  eligible  for 
purchase  by  banks  for  their  own 
account  but  not  eligible  for  banks  to 
underwrite  and  deal  in  (hereinafter 
"ineligible  securities"): 

(1)  Commercial  paper; 

(2)  Municipal  revenue  obligations 
(including  certain  industrial 
development  bonds); 

(3)  Mortgage-related  securities 
(obligations  secured  by,  or  representing 
interests  in,  residential  real  estate 
mortgages); 

(4)  Consumer-receivable-related 
securities  (obligations  secured  by,  or 
representing  an  interest  in,  loans  or 
receivables  of  a  type  generally  made  to 
or  due  from  consumers)  (hereinafter 
"CRRs"). 

Applicant  has  previously  applied  for 
approval  under  §  225.25(b){16)  of 
Regulation  Y  (12  CFR  225.25(b)(16))  to 
engage,  de  novo  through  Company  in 
underwriting  and  dealing  in  securities 


and  money  market  instruments  that 
banks  are  expressly  authorized  to 
underwrite  and  deal  in  under  section  16 
of  the  Glass-Steagall  Act  (12  U.S.C.  24 
Seventh),  including  U.S.  government 
obligations  and  general  obligations  of 
states  and  their  political  subdivisions. 
The  foregoing  activities  are  presently 
conducted  by  Applicant's  principal 
banking  subsidiary.  Chemical  Bank. 
Applicant  expects  that  the  underwriting 
and  dealing  activities  in  eligible 
securities  presently  conducted  by 
Chemical  Bank  will  ultimately  be 
transferred  to  Company. 

Upon  consummation  of  the  proposal 
Company  would  commence 
underwriting  and  dealing  in  ineligible 
securities  si^ject  to  the  limitations  set 
forth  in  the  application.  The  activities 
would  be  perfbnaed  principidly  throu^ 
Company's  offices  in  New  York,  serving 
customers  throughout  the  United  States. 
Company  may  establish  offices  in  other 
locations  as  it  deems  necessary  and 
appropriate. 

Section  4(c)(8]  ef  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may.  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation]  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  has  not 
previously  approved  the  proposed 
activities  for  bank  holding  companies. 

Applicant  states  that  the  proposed 
activities  are  so  closely  related  to 
banking  or  mana^ng  or  controlling 
banks  as  to  be  a  proper  incident  thereto 
on  the  basis  of  its  belief  that  banks 
engage  in  activities  that  it  believes  are 
functionally  and  operationally  similar  to 
those  involved  in  tiie  application, 
including  discounting  commercial  paper 
underwriting  and  dealing  in  eligible  U.S. 
government  and  municipal  securities, 
mortgage-backed  lecurities  and  money 
market  instnmients:  assessing  credit  and 
interest  rate  risk;  and  originating, 
purchasing  and  pooling  mortgage  and 
consumer  loans. 

In  determining  whether  a  particular 
activity  is  a  proper  incident  to  banking, 
the  Board  considers  whether  the 
performance  of  the  activity  by  an 
affiliate  of  a  holdiag  company  can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest 
or  unsoimd  banking  practices.  Applicant 
maintains  that  permitting  bank  holding 
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companies  to  engage  in  the  proposed 
activities  would  be  procompetitive  and 
would  enable  holding  companies  to 
provide  increased  services  to  customers. 
In  addition,  Applicant  believes  the 
proposal  would  not  result  in  adverse 
effects. 

The  appUcation  also  presents  issues 
under  section  20  of  the  Glass-Steagall 
Act  (12  U.S.C.  377).  Section  20  of  the 
Glass-Steagall  Act  prohibits  the 
affiliation  of  a  member  bank,  such  as 
Chemical  Bank,  with  a  firm  that  is 
"engaged  principally"  in  the 
"imderwriting.  public  sale  or 
distribution"  of  securities. 

Applicant  states  that  it  would  not  be 
"engaged  principally"  in  such  activities 
on  the  basis  of  restrictions  that  would 
limit  the  amount  of  the  proposed  activity 
relative  to  the  total  business  conducted 
by  Company  and  relative  to  the  total 
market  in  such  activity. 

During  any  two  year  period,  the 
Company's  underwriting  and  dealing  in 
ineligible  securities  ("ineligible 
activities")  will  account  for  no  more 
than  IS  percent  of  its  total  activities, 
measured  by  compliance  with  two  of  the 
three  indicia  set  forth  below: 

(1)  the  dollar  volume  of  underwriting 
commitments  (or  underwriting  or 
primary  sales  if  larger)  and  dealer  or 
secondary  sales  attributable  to  ineligible 
activities,  compared  with  total  dollar 
volume  of  all  oif  Company's  activities; 

(2)  the  average  assets  acquired  in 
connection  with  ineligible  activities, 
compared  with  the  average  assets 
acquired  in  connection  with  all  of 
Company's  activities:  and 

(3)  the  gross  income  from  ineligible 
activities,  compared  with  the  gross 
income  from  all  of  Company's  activities. 

In  addition.  Applicant  will  limit 
Company's  involvement  in  the  market 
for  ineligible  activities  through  the 
following  restrictions: 

(1)  The  volume  of  all  municipal 
revenue  securities  underwritten  by 
Company  in  any  one  calendar  year  shall 
not  exceed  three  percent  of  the  total 
amount  of  such  securities  underwritten 
domestically  by  all  firms  during  the 
previous  calendar  year. 

(2)  The  amount  of  all  municipal 
revenue  securities  held  by  Company  for 
dealing  at  any  one  time  shall  not  exceed 
three  percent  of  the  toted  amount  of  such 
securities  underwritten  domestically  by 
all  firms  during  the  previous  calendar 
year. 

(3)  The  aggregate  volimie  of  all 
mortgage-related  securities  and  CRRs 
underwritten  by  Company  in  any  one 
calendar  year  shall  not  exceed  three 
percent  of  the  total  aggregate  amount  of 
such  securities  underwritten 


domestically  by  all  firms  during  the 
previous  calendar  year. 

(4)  The  aggregate  amount  of  all 
mortgage-related  securities  and  CRRs 
held  by  Company  for  dealing  at  any  one 
time  shall  not  exceed  three  percent  of 
the  total  aggregate  amount  of  such 
securities  underwritten  domestically  by 
all  firms  during  the  previous  calendar 
year. 

(5)  The  total  amount  of  commercial 
paper  outstanding  on  any  day 
underwritten  by  Company  shall  not 
exceed  10  percent  of  the  average  daily 
amount  of  dealer-placed  commercial 
paper  outstanding  during  the  prior  four 
calendar  quarters  (Applicant  would 
reduce  this  limit  &t>m  10  percent  to  3 
percent  if  the  Board  determines  that 
such  a  reduction  in  market  share  is 
legally  required). 

(6)  The  total  amount  of  commercial 
paper  held  in  inventory  by  Company  on 
any  day  shall  not  exceed  10  percent  of 
the  average  daily  amount  of  dealer- 
placed  commercial  paper  outstanding 
diuing  the  prior  four  calendar  quarters. 
(AppUcant  would  reduce  this  l^t  from 
10  percent  to  3  percent  if  the  Board 
determines  that  such  a  reduction  in 
market  share  is  legally  required). 

In  addition.  Applicant  has  stated  that 
it  would  be  prepared  to  conduct  all  of 
the  proposed  activities  in  a  single 
corporation  should  the  Board  dedde 
that  the  activities  of  Company  and  one 
or  more  of  its  subsidiaries  may  not  be 
viewed  on  a  consolidated  basis  for 
section  20  purposes. 

In  publishing  Chemical's  proposal  for 
comment  the  Board  does  not  take  any 
position  on  the  "engaged  principally" 
issue  under  the  Glass-Steagall  Act  or 
other  issues  raised  by  the  proposal 
under  the  Bank  Holding  Company  Act. 
Notice  of  the  proposal  is  published 
solely  in  order  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  is  consistent  or 
inconsistent  with  the  Glass-Steagall  Act 
or  that  the  proposal  meets  or  is  likely  to 
meet  the  standards  of  the  Bank  Holding 
Company  Act  The  Board  previously 
published  for  comment  applications  by 
Citicorp  (50  FR  20847),  J-P.  Morgan  &  Co. 
Incorporated  (50  FR  41025)  and  Bankers 
Trust  (51  FR  16590)  to  underwrite  and 
deal  in  the  proposed  ineligible 
securities. 

Comments  are  requested  on  the  scope 
of  activity  permitted  by  the  phrase 
"engaged  principally"  under  the  Glass- 
Steagall  Act  including  whether  the 
phrase  contemplates  the  type  of 
limitations  involved  in  this  application, 
which  are  based  on  Applicant's  market 
share  and  on  a  percentage  of  the 


affiliate's  total  business  activities.  The 
Board  also  seeks  comment  on  whether 
the  term  "engaged  principally"  in 
section  20  would  preclude  a  member 
bank  affiliate  from  engaging  in  activities 
restricted  by  this  section  on  a 
substantial  and  regular  or  non- 
incidental  basis  and  without  regard  to 
the  amount  of  other  activities  conducted 
by  the  affiliate. 

Comments  are  also  requested  on 
whether  the  proposed  activities  are  "so 
closely  related  to  banking  or  managing 
or  controlling  banks  as  to  be  a  proper 
incident  thereto,"  and  whether  the 
proposal  as  a  whole  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Upon  the  expiration  of  the  public 
comment  period,  depending  upon  the 
comments  received,  the  Board  may  wish 
first  to  consider  the  legal  issue 
presented  by  the  application  under  the 
Glass-Steagall  Act  in  order  to  determine 
whether  there  is  a  legal  basis  for 
considering  whether  the  activities  could 
be  permitted  for  a  bank  holding 
company  under  the  Bank  Holding 
Compai^  Act 

Any  request  for  a  hearing  on  these 
questions  must  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  282.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
sho^d  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  19. 
1986. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18. 1966. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26399  Filed  11-21-66:  8:45  am] 
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John  E.  Qoodenowvt  «l4  AequMUons 
Of  Bnkt  or  Bank  HoMIng  Companies 

The  notificanti  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  UJSjC.  1815!(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFB  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.a  1817(j)(7J). 

llie  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  Aey  will  bIbo  be  available 
for  inspectim  at  the  offioes  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  tar  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  10, 1986. 

A.  Federal  JZesarve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  John  E.  Goodenaw  &  Gerald 
Schmitz,  Wall  Lake.  Iowa,  to  acquire 
38.3  percent  and  27.9  percent 
respectively,  of  the  voting  shares  of 
Fairmont  Bancorporation,  Fairmont. 
Minnesota,  and  thereby  indirectly 
acquire  Fairmont  National  Bank. 
Fairmont.  Minnesota. 

2.  Mr.  Harris  A.  Peterson,  Grand 
Forks.  North  Dakota;  to  acquire  60 
percent  of  the  voting  shares  of 
Crookston  Financial  Services.  Inc.. 
Crookston.  Minnesota,  and  thereby 
indirectly  acquire  Crookston  National 
Bank,  Crookston,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18. 18BB. 
i«ia«i  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-28*00  Filed  11-21-88:  8:45  am] 
BILUNQ  CeOE  mD-OI-K 


Sovran  Rnancial  Corp^  at  al.; 
Acqtdsraona  of  Companias  Engaged  In 
Parmlsslble  Nonbanklng  ActMties 

The  eiganizations  listed  in  this  notice 
have  applied  under  S  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  («)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12 
U.S.C.1843(c)(8))  and  §  225.21(a)  of 
Regnlation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
i  22&.25  of  AegulatioR  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 


otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  applioation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofRces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Oie 
question  whefiier  consnmmation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  w  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  conoentration  of  resources, 
decreased  or  enfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  ia  dispute,  summarizing  fte 
evidence  that  would  be  presented  at  a 
hearing,  and  isdicating  how  the  party 
commenting  wroold  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  12, 1986. 

A.  Federal  Reserve  Bank  of  Ridmiond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
Norfolk,  Virgiaia;  to  acquire  Cash  Flow, 
Inc.,  Norfolk,  Virginia,  and  tfiereby 
engage  in  the  administration  of  the  Cash 
Flow  Network  and  Switch; 
standardization  of  Cash  Flow  Products; 
administration  of  complimentary 
network  affiliations,  aiid  analysis  and 
implementation  of  other  electronic  funds 
transfer  related  ventures  pursuant  to 

§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

2.  Sovran  Financial  Corporation, 
Norfolk,  Virginia;  to  acquire  Sovran 
Leasing  Corporation,  Richmond, 
Virginia,  and  tfiereby  engage  in 
commercial  financing;  making,  acquiring 
and/or  servicing  for  its  own  account  and 
for  the  acconiA  of  others,  loans  and 
leases  of  real  and  personal  property; 
arranging,  financing,  financial 
structuring  and  analysis  of  equipment 
leasing  problems  pursuant  to  §  225.25(b) 
(l)(iv)  and  (5)  trf  the  Board's  Regulation 
Y. 

B.  Federal  Iteserve  Baak  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64199: 


1.  Eastman  National  BaaJahares,  Inc., 
Newkiik.  Oklahoma;  to  aoqaire  Hie 
Eastman  Company,  Newldrk,  Oklahoma, 
and  thereby  engage  in  arnldi^  and 
servicing  leans  pcrsoant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y.  Comments 
on  this  application  must  be  received  by 
December  10, 1986. 

Board  of  Governors  of  the  Fedeial  Reserve 
System,  November  16, 1988. 
lames  McA&«, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26401  Fled  11-21-86:  8:45  am] 
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Sovran  Finanetai  Corp.  at  aL; 
AppHcatioiia  Tottigaga  da  Nowd  in 


The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(aKlH  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Hokling  Company  Act  (12  U.S.C. 
1843(c)(8))  and  <  2e5.21(a)  of  Regulation 

Y  (12  CFR  225.21(^)  to  commence  or  to 
engage  de  novo,  eiiha  directly  or 
through  a  subsichary,  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  pemdsaible  for  bank 
holding  conqMnies.  Unless  otherwise 
noted,  sodi  activilies  will  be  conducted 
throughout  the  Uidted  Stales. 

Each  applicatioa  is  available  for 
immediate  Bisection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  tiie  Board  of 
Governors.  Inteteated  penoos  may 
express  their  view*  in  writiiig  on  ^ 
question  whether  aansmmnatian  of  die 
proposal  can  "reassnably  be  eiqiected 
to  produce  benefit*  to  ttie  public,  sadi 
as  greater  convenience,  increased 
compedton,  or  gate  in  effidenc^,  that 
outwei^  possiUe  Inverse  effecta,  sndi 
as  undue  amcentratisn  of  naources, 
decreased  or  uofak'campetitian, 
conflicts  of  iDftereats,  or  unsound 
banking  practices."  Any  reipiest  for  a 
hearing  on  this  quastian  must  be 
accomfmnied  by  a«tatement  of  the 
reasons  a  written  ficsmtation  wiould 
not  suffice  in  lien  of  a  liearing. 
identifymg  qierafioaHy  any  ijnestians  td 
fact  that  are  in  dispute,  somnarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  ^«Wi«^H^  haw  Hie  party 
commenting  wodd  be  aggrieved  by 
approval  of  Il»  prapoanl. 

Unless  otherwise  noted,  comments 
regarding  ttie  applk»fi(msmust  be 
received  at  the  Reserve  Boik  indicated 
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a- ds  cfficei  af  te  BoaBd  «f  Govenors 
not  later  teaOecemfaer  12,  IIM. 

A.  Fhbbu  BfliflivB  fiiBL  M  fiionnnnd 
(Uojrd  W.  fiBitim.  fr.,  Vkx  i>radeHtj 
701  East  Byrd  Street,  Ridnnsd,  Vngkiia 
232»L: 

t.  Savraa  FmcMcial  Corpoiatian. 
Norfofi;.  Virginia;  to  engilie  de  aovn 
tkrs^^  it*  aitbadiBy,  Sovr^  Equity 
Moi^gafe  CoiporaliKi.  Kickmond. 
Virginia,  in  making,  acquirtog,  and 
servicing,  for  its  own  account  or  for  the 
account  of  others,  loans  secured 
principally  by  second  mortgages  on  real 
property;  acting  as  agent  in  fte  sale  of 
crecBt  flR  imurance  and  aucideut  and 
health  insurance  inconRecfien  vrith 
»»dk  loans  pursuant  4e  -{  225.25(bKlKiii] 
and  (8)  of  the  Board's  Regulation  Y. 

B.  Federal  ResarwBaArflMhm 
(Anthony  J.  Montelara  Vice  PresideBt) 
400  SoilCh  Kkairl  Street,  Dalaa,  Texas 
75222: 

1.  Texas  Homaaerae  Sancsharea.  inc.. 
Houston.  Texas;  to  engage  de  novo 
through  its  subsidiary,  Texas  Commerce 
Investment  Aiwigrinnnt  Ca,  HoaatoK, 
TexM.  to  adviiUg  •  aiortflie  «rmal 
eatote  4ntot  afa  txmpMiy  to^starad 
under  toe  invnutoieaiCoBipaoy  Act  a>f 
19*0  and  jiwiiridtog  poitioMa  inveataiept 
advice  to  any  peesaa,  eooaanic 
iirfoiaBatian  and  advice.  ■Iiiltoiii  iil 
forecasting  services  and  industry  atadies 
■and  providing  finanrial  adwae  to  atote 
and  local  .sowemments  p^-^v""*  to 
1 225.25(b)(4)  af  ihe  fieard's  Jtegulatian 
Y. 

BHOtl  fff  G*TCMH«  af  toe  flaieEiJ 
SyatHB.  NovflnAor  Ifi,  Mto. 


AssociatB.ISntJmkaf  nf&eWomd. 

1FR  Doc  to^lMR  HM  !!-»-«•;  *4S  am] 
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Alcohol,  Dn«i 


Real 


%n  vOIMHIIRWS 


Puaaant  to  the  Faderal  t^vuaiy 
Connittae  Act  (of  October  S,  1972.  PHib. 
L  92-463, 86  StaL  7M)-776)  and  toe  Anti- 
Drug  Abuse  Act  of  1986,  (Pub.  L.  99-570, 
section  501XJ]),  the  Administrator, 
Alcohol  Drag  Abuse,  and  Mental  Health 
Administration,  (AIlAASiA),  announces 
fne  reestnnnunent.  G/fsctiTe  December 
SI,  1986,  of  ihe  fdflowiqg  committBes: 
Alcohol  Biomedical  Research  Review 


Dn«g  Abaae  GUnicrf  and  Behavwral 

Research  Review  Coamittfle 
Drug  Abnse  ^denndlqgy,  Kreventioa, 
and  Services  Reseaidi  Heview 
Ctnnm. 
The  durafion  of  these  comaaitoei  to 
coBfiBmng  unless  lannally  determined 
by  the  AdBinistratoc.  ADAMUA.  ikat 
termination  would  \k  In  the  <heat  public 
interest 

Datedb  Nowen^er  17.  IMa 
DonditoaMaGiaaiM, 

Adminiatrator,  Akxihol,  Dmg  Ahax.^nd 

MentaiHecMi  Admiinstmtitm. 

[FR  Ooc.  W-2M16  F!led  Tl-'n-«e;  «:4S  araQ 

MLUaO  CODE  U(»-3»4I 


naaaiaDaanniani  wi  wiiuiimaav 

Pursaaot  to  Ae  Federal  Adviaoiy 
CtHamittee  Act  «f  October  6. 197Z.  {Pub. 
L.  e2-«BS, »  Stat.  770-7?^  and  4>e  Anti- 
Drug  Abaae  Act  of  1916,  ^b.  L.  9»-«70, 
sectton5M@}},  toe  AdkntoiMator, 
Aloohni,  Drag  Alraae,  and  Mental  Health 
Adntomteatraa,  f  AOANHA),  anneaices 
tiie  1  etirt  idil  iubngnt,  leffeotive  Decenber 
IS,  1B8B,  of  the  foUowtog  oonnSttoes: 

Life  Course  .and  Prevention  Reaeasdh 

Review  Committee 
Mental  Health  Roseafdi  F-dur-atkai 

Review  Committee 
Researck  Scieatiat  Oevetopneat  Beview 

Coannittee. 

The  duration  Of  ftese  cuuuulUees  is 
Luiitimung  anless  turmully  detemdned 
by  the  Adnrimstraftor,  ABAMHA,  '3iat 
termination  "would  be  In  fte  bert  puliSc 
interest. 

Dated:  Niwenbar  17.  IflBB. 
OaaM  iMi  ItonUatoi 
i4ebaHManaac  tUoatoZ  Arm  iii»ae,  «Buf 
Mental  UeaUtAdmthmtrmtiaa. 
[FR  Ok.  to-aaOf  Med  n-21^8i;  •:«  mm\ 


Cuonatoiy  9y4toD  DovioeB  Panel 


.Mcahal  PsjuAuaaual  fctaeardi  Review 


Drag  Abaae  Biaaiedical  Jbesearch 
Kewew  Oeuunitlee 


Adviaory  Commlttae;  Meeting 

abemcy:  food  and  Dng  Admiaistration. 
ACnoitNatioe. 

i-naai 

adviaacgr  mmmittor  of  iAr  f!ood  and 
Ding  Ariatoiatpatoan  gqA|.  Tkam  aabc 

mwiH^  awl  atrfhaA  bf  adiiA 
'luteieatea  pececsM  naiy  paiticipato  in 
open  pufaiic  faeeitogs  bafare  FDA'e 
advisory  naiitolli  la 

Meei6ng:Tlie  feflovraig  udview  y 
coonnttee  wveting  is  annauncjed: 


Date,  thne,  ^adj^aoe.  Deueadier  12. 
8:30  aat,  Aadstoriam.  Hubert  H. 
Hamidirey  fiidg..  ISO  Independence  Ave. 
SW.,  Wiiilai^ DC 

Type  iffmoetmg  and  contact  peraem. 
Open  yvMic  (nsnng,  BM  a  jb.  to  9:96 
a.m.;  opwi  ^oaaB^nee  cfiecueeiaR,  asa 
a.m.  to  12  n.;  dosed  presentation  of 
data  and  dosed  cammttlee 
deliberations,  t  p  jn.  to  4  p  jn.;  Keith 
Lusted,  Center  for  Devices  and 
RadJoh^icri  Heaith  tHFX-<SO).  Food 
and  Drug  AdnnmstraGon,  o/ar  Georgia 
AvCn  Silver  Spring,  MD  20910, 3na.~VO- 
7391. 

General  Junction  of  the  comaatlae. 
Hie  caramittee  leviews  and  rvnlantri 
available  data  on  Ao  safety  a>d 
effectiveness  of  medical  devices 
currently  in  ase  and  faalns 
recommendattons  lor  their  xegalatioa. 

Agenda— Opea  public  ki'%\\m§ 
Interested  persons  may  present  data. 
inloraMrtieM,  ar  views,  cnfiy  or  to 
writing,  on  isues  pending  befaee  :&e 
ooHunittocThnaeihsiilim  toanake 
f onnal  yneaeartatkaB  ahoidd  nOUfy  toe 
contact  penon  before  November  28,  and 
submit  a  bnef  atateaerit  af  tbe  general 
natare  of  the  evidence  or  arguments 
Ihey  «Rah  to  preseKt,  toe  names  and 
addresses  cf  pr^oeed  paftidpants,  and 
an  indication  of  the  appromraate  tine 
requved  to  ntrice  toeir  comments. 

Open  comnrittee  discussion,  llie 
committee  w31  discuss  'fiie  cunatai 
information  on  strut  fracture,  thrombosis 
and  {hromboembolism  rates  of  the 
ShSey  SO*  convexo-concave  valves  in 
order  to  determine  if  the  smaller-Blzed 
valves  [21-27  millimetersj  currently  on 
the  market  may  sfill  be  cmisidBred  saie 
and  effective  &om  a  crinlcal  risk-Jaenefit 
perspective. 

Closed  ppeaentMtieBiif  data.  Trade 
«ecFat  and/or  ooafideatial  oorameicial 
or£aaacial  infomation  wiU  be 
presentod  to  toe  <aaHBttee  legardiac 
mamrfnrtoring  aad  ^aaiitg  coatral 
mrthoda.  aari  saka  and  liirti  iliMtow 
figures  far  tbeae  valvea.  lUa  portion  of 
toe  aeetoig  wdil  be  claaed  to  yeiBBt 
dtacantoa  of  tois  infcnntian  (5  U.SjC. 
S5£HcX4|}. 

Closed  committee  4Miirerations.  Tlie 
I  iiiiMiniii  wHI  illii  iiiislinilr  nrrrrlnnrl/ 
or  oa^ndenfial  oonnnercnl  or  financial 
iiHMinatioB  Tegaramg  manuIaLtui  isg 
and  ^(aeHty  ooiftrn  nexnoaa.  sues  and 
distiflyiltkiu  fignres  for  niese  Tahres,  and 
possiWy  ■stonlar  data  on  ofeer  pieiuai'ket 
approval  valves  on  the  market.  Tins 
portion  of  the  meeting  wiH  be  ckreed  to 
permit  discussion  of  this  information  (S 
U.S.C.S52b(c)(4T^. 
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Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 
The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits. 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 
A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62.  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circmnstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessarv  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procednres  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 


as  amended:  and,  notably  deliberative 
sessions  to  foonulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  14, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

[PR  Doc.  86-28356  Filed  11-21-86;  8:45  am) 
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[Docket  No.  85N-0S69] 

Health  Aspects  of  Sugar  Alcohols  and 
Lactose;  Availability  of  Report 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  final  report  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  (FASEB)  on  sugar  alcohols  and 
lactose  is  available  to  the  public.  The 
final  report  was  issued  on  October  20. 
1986. 

ADDRESSES:  Requests  for  a  copy  of  the 
final  report  should  be  sent  to  FASEB's 
Special  Publications  Office,  Federation 
of  American  Societies  for  Experimental 
Biology,  9650  Rockville  Pike.  Bethesda. 
MD  20814.  along  with  $15  to  cover  the 
cost.  In  the  near  future,  the  report  will 
be  available  from  the  National 
Technical  Information  Service,  5285  Port 
Royal  Rd..  Springfield.  VA  22161.  Copies 
are  on  display  at  the  Life  Sciences 
Research  Office.  FASEB  (address 
above),  and  at  die  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.R.  Senti,  Life  Sciences  Research 
Office,  Federation  of  American 
Societies  for  Experimental  Biology. 
9650  Rockville  Pike.  Bethesda.  MD 
20814,  301-530-7030 
or 

Catherine  J.  Bailey.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
334).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-426-8950. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  January  17, 1966  (51 
FR  2577).  FDA  announced  that  the  Life 
Sciences  Reseanch  Office  (LSRO)  of 
FASEB,  under  its  contract  with  FDA 
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(223-83-2020).  was  undertaking  a  study 
of  certain  effects  observed  in  animal 
experiments  in  which  the  test  animals 
were  fed  sugar  alcohols  or  lactose.  In 
response  to  a  request  from  FDA.  the 
ScteotiTic  Steering  Group  that  FASEB 
established  under  the  contract 
recommended  that  LSRO  appoint  an  ad 
hoc  expert  panel  to  study  this  matter.  As 
a  resait  LSRO  established  the  ad  hoc 
Expert  Panel  on  Sugar  Alcohols  and 
Laotoae  (the  Expert  Panel). 

The  Expert  Panel  conducted  a  closed 
meetuig  on  February  3  and  4, 1986,  to 
review  study  objectives,  define  the 
scope  t»t  the  task,  develop  plans  for  as 
open  meeting,  afid  begin  evehiation  of 
the  available  scientific  data  and 
iirfomuition  (51  FR  2577;  January  17. 
1986}.  Subsequently,  the  Expert  Pand 
oaodHOted  an  open  meeting  on  April  7, 
MSB.  to  receive  written  and  oral  views, 
information,  and  data.  The  Expert  Panel 
also  held  closed  mpoHngQ  j]Q  April  7. 
coBtiinring  until  Aprii  9, 1^66.  and  again 
on  June  23  and  24. 1986.  to  consider  all 
tiw  Hiformation  and  views  received  at 
the  open  meeting,  written  sobmisBiana. 
and  aU  other  published  data  and 
iiifuiuiation  obtained  in  the  course  of 
the  study.  The  April  and  June  meetings 
were  announced  in  the  FadsEal  ftigilBiis 
of  March  7. 1986  (51  ¥R  8030). 

Tbe  Expert  Panel  presented  its 
evaluation  of  the  data  and  information 
&at  it  received  to  FASEB.  FASEB  has 
reviewed  the  Expert  Panel's  work  and 
has  prepared  and  submitted  to  FDA  a 
final  report  entitled  "Health  Aspects  ^if 
Sugar  Alcohols  and  Lactose."  litis 
report  is  now  available  to  the  public. 

Dated:  November  18,  lfl8S. 

John  M.  Taylor, 

Associate  ConuDkaaaer  far  Regulatory 
Affairs. 

[FR  Doc.  86-28355  Filed  11-21-88;  8:45  am] 
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Health  ResourcM  and  ServlCM 
Administration 

Application  Announcanwot  and 
Proposed  Funding  Preferences  for 


Healtti  Education  Center  Programs 

The  Health  Resources  and  Services 
AdministratiaB  anaoaaces  diat 
applications  are  now  being  accepted  for 
Fiscal  Year  1987  Coopenative 
Agreements  for  Area  Health  Edu  ation 
Center  (AICQ  hopaoM  under  the 
authority  of  Section  781(a)(l]  of  the 
PuUic  Herith  Service  Act,  as  amended 
by  Piri).  L.  99-129,  and  invites  comments 
on  the  pruposed  additional  fuiiumg 
preferences  Hsted  below. 


The  AdmrmstrBtion's  budget  request 
for  Fiscal  Year  1987  does  not  indwie 
funding  for  this  pro-am.  This  notice 
regarding  applications  does  not  reflect 
any  change  in  this  policy.  However, 
should  funds  become  available 
unexpectedly  for  this  purpose,  this 
cootiageBcy  action  will  assure  tliat 
grants  can  be  awarded  in  a  timely 
fashion  consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  of  &uids  throughout  the 
Hscalyear. 

Section  TBliaKl)  anthorixes  Fedenl 
assistaiioe  to  medical  and  osteopathic 
schools  whidi  have  oooperative 
arrsogemeots  with  one  or  more  public  or 
noqirofil  private  area  health  education 
ceoten  for  the  plsnntng.  deveiopnent 
and  operation  of  ai<ea  health  edaoatian 
center  ptryiMBi  New  applicatioRS. 
submitted  uader  this  anthohty  will  be 
accepted  £ram  medical  and  ostoopatkic 
schools  for  the  purpose  of  plamiing, 
developiag  and  operatiag  oew  area 
health  edMcatioa  ceoter  pnigrams. 
Applicants  may  request  up  to  three 
years  of  support  with  the  expectation 
that  centers  plcuined  and  developed  in 
years  one  anid  two  wonld  be  operational 
no  later  than  fte  third  year. 

To  be  eligible  to  receive  support  for 
an  area  health  education  center 
cooperative  agreement,  the  applicant 
must  be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathy,  or  consortium  of  such 
schools,  or  the  parent  institution  an 
behalf  of  such  8chool(s). 

To  receive  support,  programs  nmst 
meet  the  requirements  of  the  regulations 
as  set  forth  in  42  CTR  Part  57,  Subpart 
MM. 

Personnel  of  the  Bureau  of  Health 
Professions  have  substantial 
programmatic  involvement  with  the 
planning,  developing,  and  administering 
of  the  MiEC  projects  by: 

1.  Revie'wing  and  approving  plans, 
upon  which  continuation  of  Ae 
cooperative  agreement  is  contingent,  to 
permit  appropriate  direction  and 
redirection  of  tnTtivities. 

2.  Reviewing  all  contracts  and 
agreements  among  recipient  medical  or 
oeteapatlnc  schools,  otlier  heaMi 
professions  schools  and  oomnuudty- 
based  centers. 

3.  Participating  with  project  staff  in 
the  development  trf  funding  projections. 

4.  Developing  with  project  staff 
individual  project  data  collection 
systems  and  procedures. 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

Section  781^6^2]  of  the  Act  requires 
that  not  more  than  75  percent  of  total 


operating  funds  of  a  program  in  any  year 
shall  be  provided  by  the  Secretary. 

In  making  awards  for  Fiscal  Year 
1987,  the  followii\g  fundii\g  preferences 
are  established: 

(1]  Compelling  continuation 
applications, 

(2)  Planniug  and  development  projects 
under  section  781{a)Il}.  and 

(3)  Supplements  to  existii\g  awards. 

Proposed  A  MHInnsl 
Prefei 


It  is  proposed  That  after  a  30<laj 
public  comment  period,  additional 
funding  preferences  wiH  be  ^ven  to: 

(11  Appncations  proposing  Centers 
that  serve  health  manpower  shorta^ 
areas  with  a  greater  proportion  of 
American  Indian/ Alaskan  Natives, 
Asian^Pacific  Islanders,  Blacks  and/or 
Hispanics;  or  low-inconte  individuals. 

An  individual  wHl  be  deemed  to  be  of 
"low  income"  if  that  individual  comes 
from  a  family  with  an  annual  income 
below  a  level  based  on  low  income 
thresholds  according  to  family  size 
published  by  the  U.S.  Bureau  of  the 
Census,  adjusted  annually  for  changes 
in  the  Consumer  Price  Index,  and 
adjusted  by  the  Secretary  lor  use  In  all 
health  professions  programs.  The 
following  income  Hgures  determine  what 
constitutes  a  low  income  family  for 
purposes  of  the  Area  Health  Education 
Centers  Program  lor  Fiscal  Year  1987. 


S7xgo 

i4jaa 


■  iMkidM  only  dapeodwiti 


'  Ad|uitKi  grots 
10  $100 


tXMd  Oil  Federal 
lor  cilender  year  1985 


An  Bf^Hcation  %viU  be  evaluated  witk 
respect  to  other  appnoved  applications 
to  detemune  whether  it  has  s  "greater 
proportion"  of  the  stated  minority 
individoah. 

(2)  Applications  proposing  Centers 
located  ia  primary  care  health 
manpower  shortage  areas  deai^ated 
under  sectkm  332  of  the  Pubhc  Health 
Service  Act 

kilaested  peisona  are  invited  to 
ooament  on  the  praposed  funding 
preferences.  NorraaUy,  the  comment 
period  m>aU  be  60  days.  However,  das 
to  the  need  io  inqdemen!  any  changes 
for  the  Fiscal  Year  19B7  award  cycle, 
this  comment  period  has  been  reduced 
to  30  days.  All  comments  received  by 
December  24, 1986,  wiD  be  considered 
before  the  final  funding  preferences  are 
established.  No  funds  will  be  allocated 


I 
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or  Final  selections  made  until  a  Hnai 
notice  is  published  indicating  whether 
the  proposed  funding  preferences  are  to 
be  applied. 

Written  comments  should  be 
addressed  to:  Acting  Director.  Division 
of  Medicine,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Rm.  4C-25,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions  at  the 
above  address  (Federal  holidays 
excepted)  between  th'B  hours  of  8:30  a.m. 
and  5:00  p.m. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (U-76),  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6857. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Division  of  Medicine,  Area  Health 
Education  Center  Branch,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-05,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6950. 

The  standard  application  form  and 
specific  instructions  for  this  program 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060. 

The  application  deadline  date  is 
December  30. 1986.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

This  program  is  listed  at  13.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  annoimcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  or  45  CFR  Part  100. 

Dated:  November  17, 1986. 
David  N.  SuodwaU, 

Administrator,  Assistant  Surgeon  General 
[PR  Doc.  86-26357  Filed  11-21-86;  8:45  am] 

MUJNO  COOC  41t»-1S4l 


Office  of  Human  Development 
Services    1 

Federal  Allotments  to  States  for  Social 
Services  Eicpendltures;  Social  Services 
Block  Grant  Act;  Promulgation  for 
Fiscal  Year  1988 

agency:  Office  of  Human  Development 
Services,  HHS. 

ACTION:  Notification  of  allocation  of  title 
XX — social  services  block  grant 
allotments  for  fiscal  year  1988. 

summary:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1988  pursuant  to  Title  XX  of  the 
Social  Security  Act,  as  amended  (Act). 
The  allotments  to  the  States  published 
herein  are  based  upon  the  authorization 
set  forth  in  section  2003  of  the  Act  and 
are  contingent  upon  Congressional 
appropriations  actions  for  the  fiscal 
year.  If  Congress  enacts  and  the 
President  approves  an  amount  different 
from  the  authorization,  the  allotments 
will  be  adjusted  proportionately. 

FOR  FURTHER  INFORMATION  CONTACT: 

HDS  Regional  Administrators. 

SUPPLEMENTARY  INFORMATION:  Section 
2003  of  the  Act  authorizes  $2.7  billion  for 
Fiscal  Year  1988  and  provides  that  it  be 
allocated  as  follows: 

(1)  Puerto  Rico.  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receive  an  amount  which 
bears  the  same  ratio  to  $2.7  billion  as  its 
allocation  for  Fiscal  Year  1981  bore  to 
$2.9  billion. 

(2)  The  remainder  of  the  $2.7  billion  is 
allotted  to  each  State  in  the  same 
proportion  as  that  State's  population  is 
to  the  population  of  all  States,  based 
upon  the  most  recent  data  available 
from  the  Department  of  Commerce. 

For  Fiscal  year  1988,  the  allotments 
are  based  upon  the  Bureau  of  Census 
population  statistics  contained  in  its 
publication  "Current  Population 
Reports"  (Series  P-26  No.  85-52-C 
issued  August  1986),  which  is  the  most 
recent  satisfactory  data  available  from 
the  Department  of  Commerce  at  this 
time  as  to  the  population  of  each  State 
and  of  all  States. 

EFFECTIVE  DATE:  The  allotments  shall  be 
effective  October  1. 1987. 

Fiscal  Year  1988  Federal  Allotments  to 
States  Social  Services— Title  XX  Block 
Grants 


Total $2,700,000,000 

Alab«nria i «5,222.719 

AlMtia 1 - - 5.ase,497 

Arizona J — _ _  35,843,025 

Arkansas i 26.530,811 

CaMofnia | _ _ 296.517,528 

Colorado 1 36.337,877 


Fiscal  Year  1986  Federal  Allotments  to 
States  Social  Services— Title  XX  Block 
Grants— Continued 


Connocticul ^ 35.696.819 

Delaware ^ „  6.995.407 

Dist.  01  Columbia _....» _ 7.040.393 

Florida i. 127.829.251 

Georgia I _ 67.209.890 

Guam ^ „  465.517 

Hawaii- -. _....* 1 1 .853.953 

Idaho „..! „ 1 1.302.868 

IHinois _ i 129.729.932 

Indiana 1 61 .845.245 

Iowa __ 32.435^95 

Kansas 27.554.255 

Kentucky * 41.904,961 

Louisiana.. „ 50.396.171 

Maine * „_ 1 3.091 .083 

Maryland _ _ 49.395.220 

Massachusetts 65.477.908 

Michigan _«..  102.209.417 

Minnesota 47,157.140 

Mississippi 29.387.457 

Missouri , -.  56359,326 

Montana 1 „ 9.289,720 

Nebraska , „ 1 8.062,095 

Nevada „„.  10,526,850 

New  Hampshire 11.224,142 

New  Jersey __ 85.047,052 

New  Mexico » ., 16.307.620 

New  York _ „.  199.998.907 

North  Carolina - „  70.347,701 

North  Dakota 7,703,945 

No  Mariana  Islands 93,103 

Ohio 120.833,844 

Oklahoma 37.125.141 

Oregon 30,219.708 

Pennsylvania > „„ 1 33.306,362 

Puerto  Rk» 13.965,517 

Rhode  Island 10,886,742 

South  Carolina „ 37,642,487 

South  Dakota 7.962,61 7 

Tennessee..- ., 53.556,475 

Texas _i _ 184.107.412 

Utah X 18.500,714 

Vermont ^ 6,016,950 

Virgin  Islands 465,517 

Virginia 64,173,298 

Washington ., 49,586,413 

West  Virginia 21.773,485 

Wisconsin 53,702.681 

Wyoming .» 5,724.537 


Dated:  November  18, 1986. 

G.  Barry  Nielsen. 

Acting  Director,  Office  of  Policy,  Planning, 
and  Legislation. 

Approved:  Novamber  18, 1988. 

Jean  K.  Elder, 

Acting  Assistant  Secretary  for  Human 
Development  Services. 

[PR  Doc.  86-26398  Filed  11-21-86;  8:45  am] 

NLLINO  code  4130-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[N-4S131;  4310-HC;  7-00154] 

Airport  Lease  Application;  Nevada 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24, 1928  (49  U.S.C. 
211-214),  Bevada.  Inc.  has  applied  for  an 
airport  lease  for  the  following  land: 
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Mount  Diablo  Meridian,  Nevada 

T.  5  S.,  R.  43  E.,  (unsurveyed) 
Sec.  17,  SWy4SW'/i; 
Sec.  18.  SEy4SE'/4; 
Sec.  19,  E%; 
Sec.  20.  NWViNWV«; 
Sec.  30,  NEy4. 

Containing  180  acres,  more  or  less. 

The  area  described  is  located  in 
Esmeralda  County,  Nevada.  The 
application  was  filed  on  October  6, 1988, 
and  on  that  date  the  land  was 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  persons  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
Battle  Mountain  District,  N.  2nd  and 
Scott  Streets,  P.O.  Box  1420,  Battle 
Mountain,  Nevada  89820. 
Terry  L  Plummer, 
District  Manager. 
[FR  Doc.  8&-26452  Filed  11-21-86;  8:45  amj 

BILUNG  CODE  4310-M-M 


Fish  and  Wildlife  Service 

Availability  of  the  Arctic  National 
Wildlife  Refuge.  Alaska,  Coastal  Plain 
Resource  Assessment  and  Draft 
LeglslatWe  Environmental  Impact 
Statement 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  As  required  by  section 
1002(h)  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980 
(ANILCA).  the  U.S.  Fish  and  Wildlife 
Service  has  prepared  a  report  to 
Congress  concerning  the  coastal  plain  of 
the  Arctic  National  Wildlife  Refuge, 
Alaska.  In  accordance  with  40  CFR 
1506.4  and  1506.8  of  the  Council  on 
Environmental  Quality's  regulations  to 
implement  the  National  Environmental 
Policy  Act  (NEPA).  this  report 
incorporates  a  legislative  environmental 
impact  statement  (LEIS).  This  draft 
report/LEIS  is  being  made  available  for 
public  review  and  comment  due  to  the 
court's  order  in  Trustees  for  Alaska,  et 
al.  V.  Donald  Model,  et  al.  Civ.  No.  A85- 
551  (D.  Ak.  Feb.  25, 1986).  The  United 
States  has  appealed  the  district  court's 
ruling  to  the  ninth  circuit  court  of 
appeals  because  the  government  feels 
that  the  district  court  imposed 
administrative  requirements  in  the 
preparation  of  the  report/LEIS  not 
required  by  law.  The  government's 
appeal  was  argued  on  September  3. 
1986.  but  a  date  for  the  ninth  circuit's 
decision  is  not  known  and  no  decision 


has  been  rendered  yet.  Even  though  the 
government  feels  that  the  district  court's 
ruling  is  wrong,  the  Department  of  the 
Interior  is  commencing  the 
administrative  process  laid  down  by  the 
district  court  because  a  final  report/ 
LEIS  has  already  been  delayed  beyond 
the  September  1986  deadline  established 
by  ANILCA  and  so  that  the  process  can 
be  completed  in  time  to  give  the 
members  of  Congress  sufficient 
opportunity  to  consider  the  report/LEIS 
during  their  upcoming  term.  Should  the 
court  of  appeals  rule  in  the  government's 
favor  before  it  completes  the  steps 
imposed  by  the  district  court,  the 
Department  of  the  Interior  will  review 
the  course  of  action  which  it  is  now 
commencing  and  advise  the  public 
through  a  future  public  notice  of  any 
changes  that  might  be  made  in  the 
procedures  to  be  followed  in  completing 
and  submitting  the  final  report/LEIS  to 
Congress. 

DATES:  Comments  must  be  submitted  on 
or  before  January  23, 1987,  to  receive 
consideration. 

ADDRESS:  Comments  should  be 
addressed  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Refuges. 
Room  2343  Main  Interior  Building.  18th 
and  C  Sts.  NW.,  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Noreen  Clough,  U.S.  Fish  and  Wildlife 
Service.  Division  of  Refuges.  18th  and  C 
Streets  NW..  Room  2343  Main  Interior 
Building.  Washington.  DC.  20240. 
telephone  (202)  343-4313;  or  Clay  Hardy. 
U.S.  Fish  and  Wildlife  Service.  Division 
of  Plarming,  1011  E.  Tudor  Road. 
Anchorage.  AK  99503,  telephone  (907) 
786-3388. 

Copies  of  the  draft  report/LEIS  have 
been  sent  to  all  Federal,  state  and  local 
agencies  with  jurisdiction  by  law  or 
special  expertise;  to  concerned 
conservation  organizations;  to  affected 
Native  regional  and  village  corporations 
and  other  organizations;  and  to  the  oil 
and  gas  industry.  Copies  have  also  been 
distributed  to  selected  members  of 
Confess.  Additionally,  copies  have 
been  made  available  at  major  libraries 
in  the  State  of  Alaska  and  6ie  other  49 
states,  in  the  Arctic  National  Wildlife 
Refuge  headquarters  in  Fairbanks,  and 
all  regional  offices  of  the  Fish  and 
Wildlife  Service,  as  listed  below: 

Arctic  National  Wildlife  Refuge,  101 12th 
Ave.,  Box  20,  Fairbanks,  AK  99701.  telephone 
(907)  4S&-02S0. 

U.S.  Fish  and  Wildlife  Service.  Refuges  and 
Wildlife,  Lloyd  500  Building.  Suite  1692,  500 
NE  Multnomah  St.,  Portland,  OR  97232. 
telephone  (503)  231-«118. 

U.S.  Fish  and  Wildlife  Service,  Refuges  and 
Wildlife.  500  Gold  Ave.  SW.,  Room  1306, 
Albuquerque.  NM  87103,  telephone  (505)  766- 
2321. 


U.S.  Fish  and  Wildlife  Service,  Refuges  and 
Wildlife,  Federal  Building,  Fort  Snelling. 
Twin  Cities,  MN  55111,  telephone  (612)  72&- 
3563. 

U.S.  Fish  and  Wildlife  Service.  Refuges  and 
Wildlife,  Richard  B.  Russell  Federal  Bldg.,  75 
Spring  St.,  Atlanta.  GA  30303,  telephone  (404) 
221-3588. 

U.S.  Fish  and  Wildlife  Service.  Refuges  and 
Wildlife.  One  Gateway  Center.  Suite  70a 
Newton  Comer,  MA  02158.  tel^hone  (617) 
965-5100. 

U.S.  Fish  and  Wildlife  Service.  Refuges  and 
Wildlife.  134  Union  Blvd.,  Lakewood.  CO 
80225,  telephone  (303)  236-7B2a 

Individuals  wanting  a  copy  of  the 
document  should  contact  Ms.  Clough  or 
Mr.  Hardy. 

Public  meetings  on  the  report/LEIS 
will  be  held  in  Anchorage  and  Kaktovik, 
Alaska,  during  the  week  of  January  5. 
1987.  The  exact  times  and  locations  will 
be  announced  in  a  future  Federal 
Register  notice  and  in  local  newspapers 
in  the  affected  areas.  A  public  meeting 
will  also  be  held  on  January  9. 1987.  at 
1:30  p.m.,  in  the  Main  Interior  Building 
Auditorium.  18th  and  C  Streets,  NW., 
Washington,  DC. 

SUPPUEMCNTARY  INFORMATKMI:  Section 
1002(h)  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA).  16 
U.S.C.  3142(h),  of  December  2. 196a 
requires  that  the  Secretary  of  the 
Interior  preptuv  and  submit  to  Congress 
a  report  concerning  the  resources  of  the 
1.5-million  acre  coastal  plain  of  the  19- 
million  acre  Arctic  National  Wildlife 
Refuge.  Alaska.  This  report  is  to  contain 
the  following: 

(1)  The  identification  of  those  areas 
within  the  Arctic  Refuge  coastal  plain 
("1002  area")  that  have  oil  and  gas 
production  potential  and  estimates  of 
the  volume  of  oil  and  gas; 

(2)  A  description  of  the  fish  and 
wildlife,  their  habitats,  and  other 
resources  in  the  1002  area; 

(3)  An  evaluation  of  the  adverse 
effects  of  carrying  out  futher 
exploration,  development  and 
production  of  oil  and  gas  on  the  1002 
area; 

(4)  A  description  of  how  oil  and  gas.  if 
produced  within  the  1002  area,  may  be 
transported  to  processing  facilities; 

(5)  An  evaluation  of  how  this  oil  and 
gas  relates  to  the  national  need  for 
additional  domestic  sources  of  oil  and 
gas;  and 

(6)  The  recommendations  of  the 
Secretary  with  respect  to  whether 
further  exploration  for.  and  the 
development  and  production  of  oil  and 
gas  in  the  1002  area  should  be  permitted 
and.  if  so.  what  additional  legal 
authority  is  necessary  to  ensure  that  the 
adverse  effects  of  such  activities  on  fish 
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and  wildlife,  their  habitat,  and  other 
resources  are  avoided  or  minimized. 
The  draft  report/LEIS  culminates 
more  than  5  years  of  bioiogical  baseline 
studies,  surface  geological  studies,  and 
two  seasons  of  seismic  exploration 
surveys.  The  analyses  of  the  data 
represent  the  exhaustive  efforts  of  more 
than  50  scientists  of  the  Department  of 
the  Interior.  The  draft  report/LEIS  has 
been  prepared  by  the  Fish  and  Wildlife 
Service,  with  cooperation  from  the  U.S. 
Geological  Survey  and  Bureau  of  Land 
Management 

Section  1002(h)(6)  asks  for  a 
recommendation  as  to  whether  or  not 
the  coastal  plain  should  be  opened  for 
oil  and  gas  activity.  To  assist  in  making 
this  recommendation,  the  draft  report/ 
LEIS  analjnes  a  range  of  alternatives  for 
management  of  the  1002  area:  opening 
the  entire  area  for  oil  and  gas  leasing; 
opening  a  limited  area  to  oil  and  gas 
leasing;  permitting  additional 
exploration,  including  exploratory  wells; 
taking  no  action  regarding  oil  and  gas 
activity  but  including  the  1002  area  in 
the  comprehensive  conservation 
planning  process  for  the  entire  refuge;  or 
designating  the  1002  area  as  wUdemess. 
The  potential  environmental 
consequences  of  implementing  these 
alternatives  are  also  examined. 

Based  on  the  analyses  presented,  on 
the  national  need  for  domestic  sources 
of  oil  and  gas,  and  on  the  ability  of 
industry  to  minimize  damage  as  learned 
from  oil  and  gas  activities  elsewhere  in 
the  Alaskan  arctic,  the  proposed  action 
(preferred  alternative)  in  the  draft 
report/LEIS  is  to  lease  the  entire  1002 
area  for  further  oil  and  gas  exploration 
and  development.  To  afford  the  special 
protection  necessary  to  conserve  the 
high  natural  resource  values  of  the  1002 
area  the  proposed  action  asks  for 
authority  to  impose  restrictions  to 
ensure  environmental  integrity  during 
all  oil  and  gas  operations.  It  is  further 
recommended  that  development  to  be 
designed  so  as  to  result  in  no  necessary 
adverse  effects,  and  that  unavoidable 
habitat  losses  be  fully  compensated. 

During  the  early  stages  of  preparing  a 
preliminary  draft  report  and  detailed 
legislative  environmental  impact 
statement  (LEIS)  for  departmental 
review,  legal  action  was  taken  against 
the  Department  and  the  Fish  and 
Wildlife  Service  by  Trustees  for  Alaska 
and  other  environmental  groups  in 
Trustees  for  Alaska,  et  al.,  Civ.  No.  ASS- 
SSI  (D.  AK.  Feb.  25. 1966).  The  plaintiffs 
contended  that  the  Department's  plans 
(i.e.,  to  circulate  the  report/LEIS  for 
public  comment  concurrently  with  its 
submittal  to  Congress  and  to  forward 
any  comments  received  and  the 
Department's  responses  subsequently) 


failed  to  fuDy  comply  with  the  National 
Environmeatal  Policy  Act  (NEPA).  and 
the  Department  must  provide  an 
opportunity  for  public  participation  in 
preparation  of  the  report/LEIS  in 
advance  of  its  submittal  to  Congress. 
The  court  ruled  in  favor  of  the  plaintiffs 
and  by  court  order  dated  February  25, 
1986,  directed  the  Department  to  prepare 
both  a  draft  and  final  report/LEIS's,  and 
permit  public  review  and  comment  on 
the  draft  LHS.  The  court  further  directed 
that  public  meetings  on  the  draft  report/ 
LEIS  be  held  in  Alaska  and  elsewhere 
and  that  the  Department's  responses  to 
public  comments  be  published  locally 
before  or  at  the  time  the  final  report/ 
LEIS  is  submitted  to  Congress.  It  is  the 
position  of  the  Department  and  the 
Service  that  a  draft  report/LEIS  need 
not  be  circulated  in  advance  and  that  a 
single  detailed  report/LEIS,  as  provided 
for  in  40  CFR  1506.8(b)(2),  fully  complies 
with  the  requirements  of  NEPA. 
Therefore,  tfce  Department  has  appealed 
the  court's  decision. 

The  appeal  was  argued  on  September 
3, 1986.  No  decision  has  been  issued  yet 
and  it  is  not  possible  to  ascertain  when 
the  court  of  appeals  will  rule.  Section 
1002(h)  of  ANILCA  requires  the  report 
be  submitted  by  Congress  no  later  than 
September  2, 1986.  However,  as  a  result 
of  the  lawsuit  and  appeal,  submission  of 
the  report  has  been  delayed.  To  afford 
the  new  Congress  adequate  time  to 
consider  the  findings  and 
recommendations  of  the  Department  of 
the  Interior,  the  decision  has  been  made 
to  proceed  with  the  administrative 
process  imposed  by  the  district  court.  By 
initiating  the  steps  necessary  to  permit 
the  early  submission  of  the  report/LEIS 
to  the  upcoming  session  of  Congress,  the 
Department  of  the  Interior  does  not 
intend  to  disavow  the  government's 
position  in  Ttustees  for  Alaska  v.  Model, 
not  has  it  requested  the  Department  of 
Justice  to  withdraw  its  appeal. 

Unless  the  public  is  notified  otherwise 
in  a  future  public  notice,  public 
comments  will  be  included,  together 
with  the  Department's  responses,  in  the 
final  report/LEIS  and  forwarded 
concurrently  to  the  Congress  with  the 
Secretary's  final  report/LEIS  and  the 
Record  of  Decision  for  consideration  by 
Congress  in  deciding  the  future 
management  of  the  Arctic  Refuge 
coastal  plain. 

Dated:  November  19, 1986. 
Bruce  Blancfaasd, 

Director.  Office  of  Environmental  Project 
Review. 

(FR  Doc.  86-28488  Filed  11-21-86;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  ConMnt  Decree;  Western 
Sand  and  Gravel,  Inc.  et  aL 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  14, 1986  a 
proposed  Consent  Decree  in  United 
States  V.  Western  Sand  &  Gravel,  Inc., 
Civil  Action  No.  66-0608-6  and  the 
consolidated  case  of  Violet  v.  Western 
Sand  &■  Gravel,  Inc.,  Civil  Action  No.  83- 
0788-^  ,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Rhode  Island.  The  proposed  consent 
decree  concerns' the  discharge  of 
pollutants  from  a  hazardous  waste  site 
in  Burrillville  and  North  Smithfield. 
Rhode  Island.  The  proposed  consent 
decree  requires  the  defendants  to 
undertake  certain  site  cleanup  actions, 
prepare  and  imjdement  a  long-term 
groundwater  contamination  study,  and 
reimburse  the  United  States  and  State  of 
Rhode  Island  for  costs  incurred  and  to 
be  incurred  in  cleaning  up  the  hazardous 
waste  site  and  ensuring  safe  drinking 
water  supplies  for  neighboring 
residences. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
20530.  and  should  refer  to  United  States 
V.  Western  Sand  and  Gravel,  Inc.,  D.J. 
Ref.  #90-11-2-63. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Room  208  Federal 
Building  and  Courthouse.  Kennedy 
Plaza.  Providence,  Rhode  Island  02903; 
at  the  Region  I  Office  of  the 
Environmental  Ptotecdon  Agency. 
Office  of  Regional  Counsel.  20th  Floor. 
John  F.  Kennedy  Federal  Building, 
Boston.  MassadiQsetts.  02203;  and  at  the 
Environmental  Eaf(Ht»inent  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
10th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Ccnsent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcnnent  Section, 
Land  and  Natural  Resoorces  Division  of 
the  Department  of  Justice  at  the  above 
address.  In  requesting  a  copy,  please 
enclose  a  check  ia  the  amonnt  of  $1&40 
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payable  to  the  Treasurer  of  the  United 
States,  to  cover  the  cost  of  reproduction. 
F.  Henry  Habicht  II. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  86-26381  Filed  11-21-86;  8:45  am] 

BILLING  CODE  4410-01-M 


Antitrust  Division 

United  States  v.  Rohm  and  Haas  Co. 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)Hh).  that  a  complaint, 
proposed  final  judgment,  stipulation, 
and  competitive  impact  statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
Rohm  and  Haas  Company. 

The  complaint  of  the  United  States  in 
this  case  alleges  that  the  effect  of  Rohm 
and  Haas  Company's  May  29. 1984 
acquisition  of  the  ion  exchange  resins 
business  and  assets  of  a  subsidiary  of 
Diamond  Shamrock  Corporation.  Duolite 
International  Inc.,  may  be  substantially 
to  lessen  competition  in  the  United 
States  in  the  sale  of  ion  exchange  resins 
in  violation  of  section  7  of  the  Clayton 
Act  (15  U.S.C.  18).  Ion  exchange  resins 
are  synthetic  resinous  beads  principally 
used  to  remove  objectionable  ions  from 
aqueous  solutions  thereby  purifying  the 
solution.  In  1983,  total  sales  of  ion 
exchange  resins  in  the  United  States 
were  approximately  $112  million.  Rohm 
and  Haas  accounted  for  approximately 
35  percent  of  those  sales,  and  Duolite 
accounted  for  approximately  16  percent 
of  those  sales. 

The  proposed  Final  Judgment  would 
require  Rohm  and  Haas,  through  a 
broker,  to  divest  the  Duolite  ion 
exchange  resin  plant,  which  is  located  in 
Redwood  City,  California,  and  a  non- 
exclusive technology  license  for  the 
manufacture  and  sale  of  the  ion 
exchange  resins  that  Diamond 
Shamrock  produced  at  the  plant  at  any 
time  during  the  two  year  period  prior  to 
the  acquisition. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register  and 
nied  with  the  Court.  Comments  should 
be  directed  to  P.  Terry  Lubeck,  Chief, 
Litigation  II  Section,  Antitrust  Division. 
Room  10-437  Judiciary  Center  Building, 
U.S.  Department  of  Justice,  Washington, 
DC  20001  (202/724-7966). 


Dated:  November  17, 1986. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

United  States  District  Court  for  the  District  of 
Columbia 

United  States  of  America,  Plaintiff,  v. 
Rohm  and  Haas  Company,  Defendant. 

(Civil  No.  86-3091) 

Filed:  November  10, 1986. 
Judge  Gasch. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

(1)  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached  may  be 
filed  and  entered  by  the  Court,  upon  the 
motion  of  any  party  or  upon  the  Court's  own 
motion,  at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has  not 
Mrithdrawn  its  consent  which  it  may  do  at 
any  time  before  the  entry  of  the  proposed 
Final  Judgment  by  serving  notice  thereof  on 
defendants  and  by  filing  that  notice  with  the 
Court; 

(2)  The  parties  shall  abide  by  and  comply 
with  the  provisions  of  the  proposed  Final 
Judgment  pending  entry  of  the  Final 
Judgment: 

(3)  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final  Judgment  is 
not  entered  pursuant  to  this  Stipulation,  this 
Stipulation  shall  be  of  no  effect  whatever  tmd 
the  making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated: 

For  the  Plaintiff  United  States  of  America: 
Douglas  H.  Cinsburg, 
Assistant  Attorney  General. 
Roger  B.  Andewelt. 
P.  Terry  Lubeck, 
Mark  C.  Schechter, 
Attorneys,  Antitrust  Division.  U.S. 
Department  offustice. 
Bumey  P.C.  Boote, 
Robert  M.  Huber. 
Attorneys.  Antitrust  Division.  U.S. 
Department  offustice,  Washington,  DC  20530, 
(202)  724-7966. 

For  Defendant  Rohm  and  Haas  Company 
Ky  P.  Ewing.  Jr.. 

Vinson  andElkins,  1455  Pennsylvania 
Avenue,  N.  W.,  Washington,  DC 20004-1007, 
Attorney  for  Rohm  and  Haas  Company. 

Stipulation  Approved  for  Filing 

Done  this day  of  November.  1986. 

United  States  District  fudge. 

United  States  District  Court  for  the  District  of 
Columbii 

United  States  of  America.  Plaintiff,  v. 
Rohm  and  Haas  Company,  Defendant. 


[Civil  Action  No.  88-3091] 

Filed:  November  10, 1986. 

Entered: . 

Judge  Gasch. 

Final  fudgment 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Complaint  herein  on 

,  and  plaintiff  and  defendant,  by  their 

respective  attorneys,  having  consent  to  the 
entry  of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  writhout  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to  any 
such  issue: 

And  whereas,  the  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the  Court 

And  whereas,  prompt  and  certain 
divestiture  is  the  essence  of  this  agreement; 

Now,  therefore,  before  the  taking  of  any 
testimony  and  without  trial  or  adjudication  of 
any  issue  of  fact  or  law  herein,  and  upon 
consent  of  the  parties  hereto,  it  is  hereby 

Ordered,  adjudged  and  decreed  as  follows: 

I 

The  Court  has  jurisdiction  over  the  subject 
matter  of  this  action  and  over  each  of  the 
parties  hereto.  The  Complaint  states  a  claim 
upon  which  relief  may  i>e  granted  against 
defendant  under  Section  7  of  the  Cla>'ton  Act, 
as  amended  (15  U.S.C  18). 

n 

As  used  in  this  Final  Judgment: 

A.  "Rohm  and  Haas"  means  defendant 
Rohm  and  Haas  Company;  each  division, 
subsidiary  of  affiliate  thereof;  and  each 
officer,  director,  employee,  attorney,  agent  or 
other  person  acting  for  or  on  behalf  of  any  of 
them. 

B.  "Diamond  Shamrock"  means  Diamond 
Shamrock  Corporation;  and  each  division, 
subsidiary  or  affiliate  thereof. 

C.  "Redwood  City  plant"  means  the  Ion 
Exchange  Resin  plant  coated  at  Redwood 
City,  Calfiomla.  that  Rohm  and  Haas 
purchased  from  Diamond  Shamrock  on  May 
29.1984. 

D.  "Ion  Exchange  Resin"  means  a  solid 
resinous  material  comprising  a  polymeric 
matrix  having  Rxed.  charged  sites  distributed 
throughout  the  matrix  and  having  associated 
«irith  those  sites  ionized,  exchangeable  ions, 
wherein  the  electric  charges  of  the  sites  are 
opposite  to  those  of  the  ions. 

E.  "Specified  Resins"  means  all  Ion 
Exchange  Resins  that  Diamond  Shamrock 
produced  at  the  Redwood  City  plant  at  any 
time  during  the  two  (2)  year  period  ending 
May  29, 1984. 

F.  "Ion  Exchange  Technology"  means  all 
technology,  information,  and  know-how, 
whether  patented  or  unpatented,  that 
Diamond  Shamrock  used  at  the  Redwood 
City  plant  to  produce  any  of  the  Specified 
Resins  and  that  Rohm  and  Haas  acquired 
from  Diamond  Shamrock  on  May  29, 1984. 

G.  "Ion  Exchange  Assets"  means  all  of  the 
following: 

(1)  the  land  comprising  the  Redwood  City 
plant  site,  consisting  of  approximately  11 
acres: 
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(2)  ail  buildings,  fixtuiet,  machinery,  and 
equipment  located  on  the  Redwood  City  Plant 
site  at  the  time  of  its  acquisition  by  Rohm 
and  Haas; 

(3)  A  non-exclusive  license  to  practice  the 
Ion  Exchange  Technology  for  the 
manufacture  and  sale  of  ion  exchange  resins 
anywhere  in  the  world:  and 

(4)  Ion  Exchange  Resins  inventory  existing 
at  the  Redwood  Qty  plant  at  the  time  of  the 
divestiture  required  by  Section  IV.  of  this 
Final  Judgment. 

H.  "Divestiture"  (and  "to  divesf  T  means: 

(1)  the  sale  of  the  assets  identified  in 
Sections  n.G.  (1),  (2)  and  (4)  above,  and 

(2)  the  license  of  the  Ion  Exchange 
Technology  as  described  in  section  II.G.{3) 
above. 

I.  "Person"  means  any  natural  person, 
corporation,  association,  firm,  partnership,  or 
other  business  or  legal  entity. 

ni 

A.  The  provisions  of  this  Final  Judgment 
shall  apply  to  Rohm  and  Haas,  its  successors 
and  assigns,  and  to  all  other  persons  in  active 
concern  or  participation  with  any  cf  ?hem 
who  shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Except  for  section  IV  J.  of  this  Final 
Judgment,  nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party  and  nothing  herein 
shall  be  construed  to  provide  any  rights  to 
any  third  party. 

C.  Rohm  and  Haas  shall  require,  as  a 
condition  of  the  sale  or  other  disposition  of 
all  or  substantially  all  of  iU  assets  or  stock, 
that  the  purchaser  agree  to  be  bound  by  the 
provisions  of  this  Pinal  Jud^ent 

IV 

A.  Rohm  and  Haas  is  hereby  ordered  and 
directed  to: 

(1)  divest  to  a  purchaser,  or  pursuant  to 
Section  IV.C  more  than  one  purchaser,  all  of 
its  direct  and  indirect  ownership  and  control 
of  the  Ion  Exchange  assets;  and 

(2)  in  the  event  of  such  divestiture,  refrain 
from  using  the  Duolite  bfldemark  in  the 
United  Sutes.  except  to  the  extent  necessary 
under  United  States  laws  to  maintain  Rohm 
and  Haas'  righu  to  the  trademark  and  as 
provided  in  section  IVii.  of  this  Final 
Judgment 

B.  Divestiture  of  the  Ion  Exchange  AsseU 
shall  be  accomplished  so  as  to  obtain  the 
highest  dollar  value  then  obuinable  for  the 
Ion  Exchange  Assets,  but  shall  not  be  made 
to  a  producer  of  Ion  Exchange  Resins  without 
plaintiff's  permission. 

C.  Rohm  and  Haas  may  divest  less  than  all 
of  the  Ion  Exchange  Assets,  and  to  more  than 
one  purchaser,  but  only  with  the  written 
approval  of  the  plaintiff.  In  the  event  that  the 
plaintiff  approves  a  sale  to  a  purchaser 
pursuant  to  this  paragraph,  such  sale  shall 
fully  discharge  Rohm  and  Haas"  obligation  to 
divest  the  Ion  Exchange  AsseU  under  Section 
IV.A.(1]  of  this  Final  Judgment. 

D.  Rohm  and  Haas  shall  continue  to 
operate  the  Redwood  City  plant  until  the 
divestiture  required  by  Section  IV j\.  is 
completed  or  at  least  until  one  hundred  and 


eighty  days  after  the  filing  of  the  Complaint 
in  this  action,  and  shall  use  its  best  efforts  to 
retain  present  plant  personnel,  provided  that 
nothing  contained  herein  shall  be  construed 
to  deny  Rohm  and  Haas  the  opportunity  to 
petition  the  Court  to  be  permitted  to 
discontinue  any  operation  at  the  Redwood 
City  plant  if,  In  the  reasonable  opinion  of 
Rohm  and  Haas,  the  continuation  of  such 
operation  would  pose  an  unreasonable  risk  of 
harm  to  plant  personnel  or  the  public.  After 
such  date,  Rohm  and  Haas  shall  be  free  to 
cease  operations  at  the  Redwood  City  plant 
and  discharge  plant  personnel,  subject  only 
to  the  right  of  representatives  of  the 
Department  of  Justice  to  apply  to  the  Court 
under  Section  V.D.  of  this  Final  Judgment  for 
an  order  compelling  Rohm  and  Haas  to 
continue  to  operate  the  Redwood  City  plant. 
Until  this  Final  Judgment  shall  be  discharged, 
Rohm  and  Haas  shall  not  dismantle  or 
remove  any  equipment  from  the  Redwood 
City  plant. 

E.  Any  Ucense  of  the  Ion  Exchange 
Technology  may  contain  appropriate 
provisions  (1)  Requiring  the  licensee  to  hold 
in  confidence  and  not  disclose  the  licensed 
technology  to  third  parties,  other  than  an 
assignee  of  the  entire  license,  (2)  restiicUng 
the  licensee's  right  to  sublicense  the  licensed 
technology  without  the  prior  written  consent 
of  Rohm  and  Haas,  (3)  requiring  the  licensee 
to  indemnify  and  hold  Rohm  and  Haas 
harmless  agaiost  claims  by  third  parties  who 
purchase  Specified  Resins  produced  with  the 
licensed  technology,  and  [4)  disclaiming  any 
warranties  that  might  be  implied  in 
connection  with  the  license  of  the  technology, 
including  any  warranty  that  the  licensed 
technology  wiD  produce  Ion  Exchange  Resins 
of  a  certain  grade  or  quality,  or  at  certain 
costs,  or  will  achieve  certain  production 
yields,  or  that  any  Specified  Resin  will  be 
merchantable  or  fit  for  any  particular 
purpose. 

F.  Subject  to  the  provisions  set  out  In 
Section  IV.G.  of  this  Final  Jud^nent  which  is 
subject  to  any  orders  or  directions  the  Court 
may  issue  on  notion  of  Rohm  and  Haas 
under  Section  XTV.  of  this  Final  Judgment, 
Rohm  and  Haas  shall: 

(1)  furnish  to  all  bona  fide  prospective 
purchasers  who  so  request  all  pertinent 
information  regarding  the  Ion  Exchange 
Assets,  the  Specified  Resins.  Ion  Exchange 
Technology,  and  the  assistance  Rohm  and 
Haas  shall  provide  pursuant  to  Sections  VIII. 
and  IX.  of  this  Final  Judgment; 

(2)  provide  such  information  to  the  plaintiff 
at  the  time  it  furnishes  such  information  to 
any  other  person;  and 

(3)  permit  all  bona  fide  prospective 
purchasers  to  have  access  to  personnel  at 
Rohm  and  Haaa'  Redwood  City  plant  and  to 
Rohm  and  Haas  personnel  who  have 
responsibilitiea  for  Rohm  and  Haas'  Ion 
Exchange  Resia  business  at  the  Redwood 
City  plant,  and  to  make  such  inspection  of  the 
physical  facilities  at  the  Redwood  City  plant, 
and  any  and  all  financial  and  operation 
records,  documents,  and  information  as  may 
be  relevant  to  the  divestiture  required  under 
Section  IV. 

G.  Rohm  and  Haas  may  decline  to  furnish 
or  grant  any  prospective  purchaser  access  to 
any  confidential  or  proprietary  information 


relating  to  the  Ion  Exchange  Assets,  the 
Specified  Resins,  pr  the  Ion  Exchange 
Technology,  or  to  permit  such  person  access 
to  the  Redwood  City  plant  unless  such  person 
shall  have  executod  an  appropriate 
confidentiality  agreement  that  shall  prohibit 
such  person  from  disclosing  or  using  (except 
for  purposes  of  evaluating  the  acquisition  of 
the  assets  to  be  divested  pursuant  to  the 
terms  of  this  Final  Judgment,  or  unless  such 
person  purchases  the  assets  to  be  divested 
pursuant  to  the  terms  of  this  Final  Judgment] 
any  confidential  information  of  Rohm  and 
Haas  for  a  period  of  ten  (10)  years  from  the 
date  of  the  confidentiality  agreement.  In 
addition.  Rohm  and  Haas  may  decline  to 
furnish  any  prospective  purchaser  with  the 
recipes  and  operating  instructions  for  the 
production  of  the  Specified  Resins  unless  and 
until  such  person  Aall  have  offered  to  enter 
into  an  agreement  to  purchase  the  Specified 
Resins  or  Ion  Exchange  Technology  covered 
by  the  disclosure. 

H.  Notwithstandng  Rohm  and  Haas' 
obligation  under  Section  rVj\.(2)  of  this  Final 
Judgment,  and  subject  to  the  right  of  a 
purchaser  of  the  Ion  Exchange  Assets  to 
purchase  inventories  of  Ion  Exchange  Resins 
as  provided  in  section  II.G.(4)  of  this  Final 
Judgment.  Rohm  and  Haas  may  dispose  of 
abeady  packaged  stocks  bearing  the  Duolite 
trademark  existing  in  the  United  States  on 
the  closing  date  of  the  required  divestiture. 


A.  First  San  Francisco  Corporation  shall 
act  as  an  independent  broker  with  full  power 
and  authority  to  carry  out  the  divestiture 
ordered  in  Section  IV.  of  this  Final  Judgment 
at  such  price  and  on  such  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by  the 
independoit  braket.  subject  to  the  provisions 
of  section  VL  of  tha  Pinal  Judgment,  and  shall 
have  such  other  powers  as  the  Court  deema 
appropriate.  The  independent  broker  shall 
serve  at  the  cost  and  expense  of  Rohm  and 
Haas.  The  compensation  of  such  broker  shall 
be  based  on  a  fee  arrangement  providing  the 
independent  broker  with  an  incentive  based 
on  the  price  and  teims  of  the  divestitiire  and 
the  speed  with  which  it  is  accomplished. 
Only  the  independoit  broker,  and  not  Rohm 
and  Haas,  shall  have  the  right  to  effect 
divesUhite  under  Saction  IV.  of  this  Final 
Judgment,  but  Rohm  and  Haas  shall  use  all 
reasonable  efforts  to  assist  the  independent 
broker  in  accomplishing  the  required 
divestitiire.  Rohm  and  Haas  may  object  to  a 
proposed  divestitiire  pursuant  to  this  Final 
Judgment  only  if  (l)  The  drcurastances  of 
such  divestiture  indicate  malfeasance  on  the 
part  of  the  independent  broker,  or  (2)  the 
proposed  divesUturt  does  not  satisfy  the 
requirements  set  forth  in  Section  IV.B.  of  this 
Final  Judgment.  Any  such  objection  by  Rohm 
and  Haas  must  be  conveyed  in  writing  to  the 
plaintiff  and  the  taidtpendent  broker  within 
fifteen  (15)  days  aftar  the  independent  broker 
has  notified  Rohm  and  Haas  of  the  proposed 
sale. 

B.  The  independent  broker  shall  commence 
efforts  to  find  a  purdiaser  and  to  effect  the 
required  divestitiire  immediately  upon  the 
date  of  the  filing  of  the  Complaint  in  this  dvil 
action.  The  independent  broker  shall  at  all 
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times  use  its  best  efforts  to  eSect  divestiture 
of  the  Ion  Exchange  Assets.  Rohm  and  Haas 
shall  promptly  notify  the  independent  broker 
of  any  contact  it  has  had  with  any  person 
that  has  made  an  offer  or  expressed  an 
interest  or  desire  to  acquire  any  of  the  Ion 
Exchange  Assets  together  with  full  details  of 
the  same. 

C.  The  independent  broker  shall  have  tuU 
and  complete  access  to  the  personnel,  books, 
records,  and  facilities  of  Rohm  and  Haas 
related  to  the  Ion  Exchange  Assets,  and 
Rohm  and  Haas  shall  develop  such  financial 
or  other  information  relevant  to  the  Ion 
Exchan^  Assets  as  the  iadependent  broker 
may  request.  Rohm  and  Haas  shall  take  ao 
action  to  interfere  with  or  impede  the 
independent  broker's  accomplishment  of  tiie 
required  divestiture. 

D.  Thirty  (30]  days  fran  the  date  of  the 
Tiling  of  the  Complaint  in  this  civil  actioD  and 
every  thirty  (30]  days  thereafter  until  the 
divestiture  required  by  Section  TV  of  this 
Final  Judgment  has  beea  coH^teted,  die 
independent  broker  shall  submit  a  report  to 
the  parties  and  the  Court  setting  forth  the 
independent  broker's  eSorts  to  accomplish 
the  required  divestiture.  If  the  independent 
broker  has  not  accomplished  sach  divestiiius 
within  one  hundred  and  ei^ity  ^180)  days 
after  filing  of  the  Complaint  in  this  civil 
action,  the  independent  broker  shall 
thereupoa  praMptljr  file  with  Ibe  Cowt  a 
report  setting  forth:  (1)  The  iariiywidapt 
broker's  eSaris  to  aocompliah  the  requind 
divestiture,  (2)  the  reasons,  in  the 
independent  broker's  judgment  why  the 
required  divestiture  has  not  been 
accomplished,  and  (3)  the  independent 
broker's  recommendations.  The  itAitptinAont 
broker  shaD  at  the  same  time  fauaish  such 
report  to  the  parties,  which  shall  each  hava 
the  right  to  be  heard  and  to  make  additirwal 
recommendations  consistent  with  this  Fiaal 
Judgment.  The  Court  shall  thereafter  enter 
such  orders  as  it  shaQ  deem  appropriate, 
which  shall,  if  oecessaiy,  include  extending 
the  term  of  the  independent  broker's 
appointment  if  the  independent  broker  is  in 
active  negotiations  widi  a  prospective 
purchaser  or  if  the  Court  finds  that  Rohm  and 
Haas  has  Hied  to  comply  with  its  obligations 
under  this  Final  Judgment  and  which  m^ 
also  include  an  order  deeming  the  purposes 
of  this  Fmal  Judgment  to  have  been  fidly 
complied  with  by  the  efforts  made  by  the 
independent  broker  throHgh  such  date  aad 
relieving  Rohm  aiui  Haas  of  further 
obligations  under  this  Final  judgment 

VI 

At  least  thirty  (30)  days  prior  to  the 
scheduled  closing  date  of  tiie  proposed 
divestitnre  pursuant  to  Section  TV  of  this 
Final  Judgment  the  hidependent  broker  shsll 
notify  the  plaintiff  and  Rohm  and  Haas  of  the 
proposed  divestiture.  Hie  nottce  shall  set 
forth  the  details  at  the  propoeed  traasacUoa 
and,  for  each  person  not  previously  idealifiBd 
who  offered  or  expressed  an  interest  or 
desire  to  acquire  any  ownership  interest  in 
the  Ion  Exchange  Assets,  &e  name,  address, 
and  telephone  ounber  dt  that  person  tngether 
with  full  details  of  that  person's  interest  or 
desire  to  acquire  such  ownership  interest 
and  certify  diat  the  proposed  divestiture  is  to 


the  highest  bidder.  Withiin  fifteen  (15]  days 
after  receipt  of  notice  of  the  proposed 
divestiture,  the  plaintiff  may  request  from 
Rohm  and  Haas  aad  the  proposed  purchaser 
additional  information  ctmceming  the 
proposed  divestiture.  Rohm  and  Haas  shall 
furnish  the  additional  information  requested 
from  it  within  twenty  (20j  «lays  of  the  reoeipt 
of  the  request  ualess  piaiotiff  shall  agree  to 
extend  the  tine.  Uodl  plaintiff  certifies  ia 
writing  that  it  is  satisfied  that  the  propeeed 
purchaser  has  provided  the  additional 
informatiQa  requested  frtam  it  the  divestitMre 
shall  not  be  ooasussmated.  Within  thrity  (90) 
days  after  receipt  of  the  notice  or  withia 
fifteen  (15)  days  after  receipt  of  te 
additional  infbnnatun  from  Rohm  and  Haas 
and  the  proposed  purchasei;  whichever  is 
later,  unless  itohm  and  Heasehail^yee  to 
extend  the  time,  plaintiff  shall  notify  in 
writii^RahBi  aad  Haas  and  die  imtependent 
broker  if  it  objects  to  the  propoecd 
divastitun.  If  ptaintiff  fails  to  object  within 
the  period  apecjfied.  or  if  plaintiff  aotiGes  ia 
writing  ftohm  aad  Haas  and  the  independent 
broker  that  it  does  not  object  the  divestiture 
may  be  oonsumssated.  eabiect  only  to  Bahm 
and  Haas'  right  to  obje^  to  the  sale  ender  Ifae 
proviso  ia  Section  VA.  Upm  objectiaa  by  the 
plaintiff  the  proposed  diwaiiture  shall  aot  be 
coDsuamatod  unless  approved  by  the  Courts. 
Upon  objection  by  Rohm  and  Haas  under 
Section  V.A.  of  this  Final  iadgDMOt  die 
proposed  diveetilBre  shall  not  be 
consuanaatad  ariess  approved  by  tiie  Court 
The  one  faandnd  and  eighty  (lao)  day  ttiae 
peiidd  set  iorth  ia  Section  VH  of  das  Finel 
JudflBMBt  shaU  be  tolled  fioaa  the  taae  eidier 
the  plaiatiff  or  Rebai  aad  Haas  files  with  the 
Court  such  an  objection  to  the  proposed 
divestitiae,  until  the  conduBian  of  ai^  Court 
proceediag  relatiag  to  snoh  obiectioa  ia  any 
such  prooeediag  involviag  any  olqeclian  fay 
Rohm  and  Haas,  Rohm  and  Haas  shall  have 
the  burden  of  praoL 

W 

Rohm  and  Haas  shall  not  fiaaace  withoat 
the  plaiatiS's  permissioB  all  or  aof  part  of  the 
purchase  of  the  ion  PTrhsnge  Assets 
pursuant  to  fhe  divestiture  required  by 
Section  IV.  of  this  Final  Jodgmaat 

vm 

A.  Upon  request  of  the  purdiaser,  Sohn 
and  Haas  shall  use  its  best  eBotU  to  make 
available,  at  a  rwsiinfiahlf  Hmg  and  place  aad 
for  a  period  not  to  exceed  one  hundred  and 
eighty  (180)  days  bom  the  dosiqg  date  of  the 
required  divestiture,  qualified  twfhniral 
penonnel  to  assist  the  puicheeer  to  design  a 
laboratory  for  research  and  development 
with  respect  to  Specified  Resins. 

B.  Upon  request  of  the  piirrhsiw.  Rohm 
and  Haas  ihidl  use  its  best  efiaits  to  make 
available,  at  a  reasonable  time  and  place  aad 
for  a  period  not  to  exceed  one  hundred  and 
eighty  (180]  days  from  the  closing  date  of  the 
reqaiied  divestiiare,  qualified  technical 
personnel  to  advise  the  purchaser  on  the 
producttoa  of  Specified  Hesios. 

C  Upon  request  of  the  purchaser,  Rohm 
and  Haas  shall  ase  its  best  efiiorts  to  make 
available,  at  a  reasonable  tiaae  aad  place  and 
for  a  period  not  to  exceed  one  hundred  and 
eighty  (ISO)  days  from  the  dosing  dste  of  the 


required  divestitare.  qualified  personnel  to 
assist  tlM  parchaser  to  hire  aad  train  a  sales 
and  technical  eappoct  staff  far  marketing 
Specified  Resins. 

D.  It  within  ninety  (90]  days  from  the 
dosing  date  of  tiie  required  divestiture,  the 
piirrhas>i  states  diet  it  intends  to  relocate 
the  loa  FiXrhangr.  Resin  prudaution 
equipaient  currently  located  at  the  Redwood 
City  plant  to  soae  other  location,  opon 
request  of  the  purchaser,  Rohm  and  Haas 
shall  Bse  its  best  efforts  to  make  available,  et 
a  reasonable  time  tmd  place  and  until  one 
hundred  and  ei^ty  (18^  days  toBowing  the 
doshig  date  of  the  required  divestiture, 
qualified  tedinical  petewiuie<  to  advise  the 
purchaser  on  Uaitsfeiiiiig  and  reassembling 
the  production  eqmpvnent.  in  the  event  that 
the  purchaser  looses  to  transfer  the  Ion 
Exchange  Resin  production  equipment 
currently  located  at  the  Redwood  City  plant 
to  some  other  location  pursuant  to  &is 
paragraph,  and  at  die  request  of  the 
purchaser,  the  fime  periods  provided  for  in 
section  VnLA.-D.  of  this  Final  Judgment  shall 
be  tolled  until  such  time  as  the  rdocated 
facility  ts  operationaL  but  not  to  exceed  three 
hundred  and  sixty  (380]  days. 

E.  All  assistance  and  advice  made 
available  pursuant  to  this  Section  VIIL  shall 
be  made  available  at  cast  (salary,  benefits, 
and  out-of-pocket  expenses],  determined  ia 
accordance  with  generally  accepted 
accounting  principles.  Any  controversy 
concerning  the  cost  of  the  assistance  and 
advice  shall  be  settled  by  arbitntton. 

F.  With  respect  to  RcAm  aad  Haas' 
obligatiaas  Bads'  this  Section  Vm.  to  provide 
advice  and/or  assistance  ia  the  stait-up  of 
anion  resin  prodactioa.  it  in  the  reesonable 
opinion  of  Rohm  aad  Haas,  Rohm  and  Haas 
employees  engaged  ia  furnishing  oa-aite 
assistance  during  the  start-up  of  anion  resin 
production  would  be  expoeed  to  undue  risk  of 
bodily  haim  as  a  lesult  of  the  purchaser's 
failure  to  install  adequate  systems  end 
equipoMnt  to  protect  the  heaitt  and  safety  of 
persons  involved  in  the  production  of  anion 
resins,  then  Rohm  and  Haas  asay  refuse  to 
furnish  such  on-site  assistance,  provided  that 
Rohm  end  Haas  shell  pronptly  notify  in 
vrriting  representatives  of  the  Department  of 
Justice,  and  the  parchaser,  of  such  refnsal. 
Such  notice  shall  state  why,  in  the  opinion  of 
Rohm  and  Haas,  such  operation  is  unsafe, 
and  describe  die  systems  or  equipment  Rohm 
and  Haas  believes  is  required  to  render  such 
operation  safe  and  estimate  the  current  cost 
of  the  systems  or  equipment.  The  Department 
shall  have  fifteen  (15]  days  bom  the  receipt 
of  such  notice  in  which  to  notify  Rohm  and 
Haas  that  it  either  disagrees  with  Rohm  and 
Haas'  conduaion  or  lacks  sufficient 
information  upon  which  to  form  a  belief  as  to 
the  safefy  of  the  anion  operation.  If  the 
Department  shall  fail  to  so  notify  Rohm  and 
Haas,  dien  Rohm  and  H»a»  shall  not  be 
required  to  funiish  on-site  assistance  to  the 
purchaser  in  the  start-up  of  anion  resin 
production,  unless  and  until  the  purchaser 
shall  have  installed  the  systems  or  equipment 
Rohm  and  Haas  believes  is  required  to  render 
the  operation  safe.  If  the  Department  shall  m 
notify  Rohm  and  Haaa.  then  Rohm  and  Haas 
shall  have  fifteen  (IS)  days  from  the  receipt 
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of  such  notice  in  which  to  petition  the  Court 
for  an  order  relieving  it  of  its  responsibility  to 
furnish  the  purchaser  with  on-site  assistance 
in  the  start-up  of  anion  resin  production.  If 
Rohm  and  Haas  shall  file  iU  petition  within 
the  aforesaid  period,  then  Rohm  and  Haas 
shall  not  be  required  to  furnish  the  purchaser 
with  on-site  assistance  in  the  start-up  of 
anion  resin  production  until  the  Court  has 
ruled  on  Rohm  and  Haas'  petition.  If,  under 
this  section  VIILF.,  Rohm  and  Haas  refuses  to 
provide  on-site  assistance  in  the  start-up  of 
anion  resin  production,  the  time  period 
provided  in  section  ^nBB.  of  this  Final 
Judgment  (as  applicable  to  Rohm  and  Haas' 
obligation  to  provide  advice  on  the 
production  of  anion  resins)  shall  be  tolled 
from  the  time  of  such  refusal  until  the  Court 
has  ruled  on  Rohm  and  Haas'  petition. 


K 

At  the  closing  of  the  required  divestiture, 
Rohm  and  Haas  shall  furnish  to  the  purchaser 
at  no  charge  a  list  of:  (1)  The  names  and 
addresses  of  all  persons  in  the  United  States 
that  purchased  one  or  more  Specified  Resins 
at  any  time  during  the  period  beginning  May 
29, 1982  and  ending  on  the  tenth  day 
preceding  the  closing  date  of  the  required 
divestiture,  and  (2)  for  each  such  person,  the 
Specified  Resins  the  person  purchased  and 
the  amounts  (by  calendar  year)  of  such 
purchases. 


Rohm  and  Haas  shall  provide  current 
Rohm  and  Haas  employees  who  were 
formeriy  employees  of  Diamond  Shamrock  in 
the  United  States  at  the  time  Rohm  and  Haas 
acquired  the  Redwood  Qty  plant  and  who 
leave  Rohm  and  Haas  to  work  for  the 
purchaser  within  sixty  (60)  days  of  the 
closing  date  of  the  required  divestiture  with  a 
severance  package  equal  to  the  severance 
package  equal  to  the  severance  package 
Diamond  Shamrock  offered  to  its  employees 
at  the  time  Rohm  and  Haas  acquired  the 
Redwood  City  plant  Rohm  and  Haas  will 
make  the  same  severance  payment  to  other 
employees  of  Rohm  and  Haas  who  are 
engaged  in  the  production,  sales,  or 
marketing  of  Ion  Exchange  Resins  in  the 
United  States  and  who  leave  Rohm  and  Haas 
to  work  for  the  purchaser  within  sixty  (60) 
days  of  the  date  of  the  closing  of  the  required 
divestiture  on  the  first  anniversary  date  of 
such  person's  employment  with  the 
purchaser,  provided  that  such  employee  has 
worked  for  the  purchaser  for  one  (1)  year. 
XI 

At  the  time  of  the  required  divestiture, 
Rohm  and  Haas  shall  enter  into  a  reasonable 
arbitration  agreement  with  the  purchaser 
concerning  controversies  to  be  settled  by 
arbitration  pursuant  to  this  Final  Judgment. 
When  any  controversy  is  submitted  to 
arbitration.  Rohm  and  Haas  shall  promptly 
notify  plaintiff  in  writing  of  the  controversy 
being  arbitrated  and  shall  promptly  serve  a 
copy  of  the  final  award  on  plaintiff. 

xn 

Rohm  and  Haas  shall  require,  as  a 
condition  of  its  sale  or  other  disposition  of 
all.  or  substantially  all,  of  the  assets  used  by 
it  in  the  production,  distribution,  and  sale  of 


Ion  Exchange  Resins  other  than  the  Ion 
Exchange  Assets,  that  the  acquiring  party 
agree  to  be  bound  by  the  provisions  of  this 
Final  Judgment,  and  that  such  agreement  be 
filed  with  this  Court. 

xni      I 

For  the  purpose  of  determining  or  securing 
compliance  with  this  Final  Judgment,  and 
subject  to  any  legally  recognized  privilege. 
fix)m  time  to  time: 

A.  Duly  authorized  representatives  of  the 
Department  of  Justice  shall,  upon  written 
request  of  the  Attorney  General  or  of  the 
Assistant  Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable  notice 
to  Rohm  and  Haas  made  to  its  principal 
office,  be  permitted: 

(1)  access  during  office  hours  of  Rohm  and 
Haas  to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda  and 
other  records  and  documents  in  the 
possession  or  under  the  control  of  Rohm  and 
Haas,  who  may  have  counsel  present, 
relating  to  any  matters  contained  in  this  Final 
Judgment:  and 

(2)  subject  to  the  reasonable  convenience 
of  Rohm  and  Haas  and  without  restraint  or 
interference  fixjm  it  to  interview  officers, 
employees  and  agents  of  Rohm  and  Haas, 
who  may  have  counsel  present  regarding  any 
such  matter. 

B.  Upon  the  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division,  made  to 
Rohm  and  Haas'  principal  office,  Rohm  and 
Haas  shall  submit  such  written  reports,  under 
oath  if  requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final  Judgment  as 
may  be  requested. 

C.  No  information  or  documents  obtained 
by  the  means  provided  in  this  section  XIIL 
shall  be  divulged  by  any  representative  of  the 
Department  of  Justice  to  any  person  other 
than  a  duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States,  except 
in  the  courte  of  legal  proceedings  to  which 
the  United  States  is  a  party  (including  grand 
jury  proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment  or  as  otherwise  required  by  law. 

D.  If  at  the  time  information  or  documents 
are  furnished  by  Rohm  and  Haas  to  plaintiff. 
Rohm  and  Haas  represents  and  identifies  in 
writing  the  material  in  any  such  information 
or  documents  to  which  a  claim  of  protection 
may  be  asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and  Rohm 
and  Haas  marks  each  pertinent  page  of  such 
material,  "subject  to  claim  of  protection 
under  Rule  26(c)(7A)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  ten  (10)  days  notice 
shall  be  given  by  plaintiff  to  Rohm  and  Haas 
prior  to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding]. 

xrv 

Jurisdiction  is  retained  by  this  Court  for  the 
purpose  of  enabling  any  of  the  parties  to  this 
Final  Judgment  to  apply  to  this  Court  at  any 
time  for  such  further  orders  and  directions  as 
may  be  necessary  or  appropriate  for  the 
construction  implementation,  or  modification 
of  any  of  the  provisions  of  this  Final 
Judgment,  for  the  enforcement  of  compliance 


herewith,  and  for  the  punishment  of  any 
violation  hereof. 

XV. 

This  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  its  date  of  entry. 

XVI 

Entry  of  this  Final  Judgment  is  in  the  public 
interest. 


United  States  District  fudge. 
Dated: -. 

United  States  District  Court  For  The  District 
of  Columbia 

United  Statee  of  America.  Plaintiff,  v. 
Rotinj  and  Haas  Company,  Defendant. 
[Civil  AcUon  No.  86-309] 

Filed:  November  10. 1986. 
Judge  Gasch, 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16(bHh)).  the  United  States  of  America  files 
this  Competitive  Impact  Statement  relating  to 
the  proposed  Final  Judgment  submitted  for 
entry  with  the  consent  of  Rohm  and  Haas 
Company  in  this  civial  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

This  civil  action  began  on .  1986. 

when  the  United  States  filed  a  Complaint 
alleging  that  the  acquisition  by  Rohm  and 
Haas  Company  (hereinafter  "Rohm  and 
Haas")  of  the  assets  of  the  ion  exchange 
resins  business  of  Duolite  International.  Inc. 
(hereinafter  "DOulite  USA"),  a  subsidiary  of 
Diamond  Shamrock  Corporation  (hereinafter 
"Diamond"),  violated  section  7  of  the  Clayton 
Act  (15  U.S.C.  IB).  The  Complaint  alleges  that 
the  effect  of  the  acquisition  may  be 
substantially  to  lessen  competition  for  sale  in 
the  production  of  ion  exchange  resins  in  the 
United  States.  Ion  exchange  resins  are 
synthetic  resinous  beads  principally  used  to 
remove  objectionable  ions  from  aqueous 
solutions  thereby  purifying  the  solutions.  The 
Complaint  requests  that  Rohm  and  Haas  be 
required  to  diveet  the  assets  comprising  the 
DuoUte  USA  ion  exchange  resins  business 
and  to  continue  to  operate  the  business  until 
the  eartier  of  the  completion  of  the  required 
divestiture  or  one  hundred  and  eighty  days 
after  the  fihng  of  the  Complamt 

The  United  States  and  Rohm  and  Haas 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after  compliance 
with  the  Antitrust  Procedures  and  Penalties 
Act.  Entry  of  the  proposed  Judgment  will 
terminate  the  action,  except  that  the  Court 
will  retain  jurisdiction  to  construe,  modify, 
and  enforce  the  Judgment  and  to  punish 
violations  of  the  Judgment. 

n.  Eventa  Giving  Rise  to  the  Aliased 
VioUtion 

On  May  19. 1984.  Rohm  and  Haas 
purchased  from  Diamond  for  about  $45 
million  the  Duolite  USA  ion  exchange  resins 
business  and  asseto,  located  at  Redwood 
City,  California,  and  the  DuoUte 
International.  S.A.  (hereafter  "Duolite 
France")  ion  exdiange  resins  business  and 


Federal  RoffHa  /  VoL  51.  Na  228  /  Momiay,  November  24.  1888  /  Notices  42313 


assets,  located  at  Chauny,  France.  At  the 
time  of  the  acquisition,  Rohm  and  Haas  and 
Duolite  USA  both  produced  ion  exchange 
resia*  far  sale  iq  the  Uatted  States.  Rofas  and 
Haas  is  now,  and  was  (kern,  tlM  worid** 
largest  pradmer  of  ton  eKcfaaoge  resias.  At 
the  time  of  the  acquisition.  Diamond,  through 
Duolite  USA  and  Duolite  France  and  a 
facility  located  m  Wales,  was  the  World's 
second  lai;gest  producer  of  such  resins.  la  the 
United  States.  Reftio  and  Haas  ranked  fiist 
and  Doolite  USA  ranked  third  baaed  on  sales. 
The  Complaint  alleges  tint  in  isn.  Kohn  end 
Haas  and  Duolite  USA  together  accounted  for 
about  457  miflian  or  abont  SO  percent  of  the 
$112  miffioa  of  United  States  sales  of  ion 
exchange  veains. 

The  oomplamt  alleges  that  for  antitrust 
purposes  the  relevant  product  naricet  is  ion 
exchange  resins  and  tfae  letevani  geaynpUc 
market  is  the  United  States,  and  ^st  the 
coBibinatioa  of  the  ion  exchange  resins 
businesses  of  Rohm  and  Haas  and  Duolite 
USA  may  substantially  lessen  competition  in 
the  ion  exchange  resins  mariiet  in  fte  United 
States  in  violation  of  section  7  of  the  Clayton 
Act. 

Ion  excbange  nesifis  are  nsed  principally  to 
rentove  obiectioaabie  tons  from  aqneons 
solutions.  Resins  are  ssaalL  solid,  water- 
insoluble,  sjnUhetic  resinous  beads  that 
contain  either  positively  or  negatively 
charged  replaceable  ions.  When  resins  are 
brought  in  contact  with  an  aqueous  solution, 
they  exdiange  onobjectionaUe  ions  located 
on  the  beads  for  obiectioaabie  ions  in  the 
sohition.  (hereby  removing  the  objeciionafale 
ions  from  the  solution.  Resins  have  a  broad 
range  of  uses  in  there  general  appUcatens: 
industrial  water  treatment  home  water 
treatment,  and  specialty  applications. 

The  Complaint  alleges  that  tiie  production 
of  ion  exchange  resins  for  sale  in  the  Uirited 
States  is  highly  coocentiated.  in  UBS,  Bnfaa 
and  Haas  accounted  lor  appraadniately  3S 
percent  of  the  sales  of  ion  »»/'l»Migf  resins  in 
the  United  States,  and  Duolite  USA 
accounted  for  16  percent  of  United  States 
sales.  The  Herfiodahl-Hirscluaan  Index 
("HHl"),  a  measure  of  market  concentration, 
was  about  ZSSB  in  the  market  for  ion 
exchange  resins  m  the  United  States  pnor  to 
Rohm  and  Haas'  acquisition  of  Duolite  USA. 
The  combination  of  Rohm  and  Haas  and 
Duolite  USA  increased  the  HHI 1020  points  to 
a  postmerger  HHI  of  3579. 

Successful  new  entry  into  the  production 
and  sale  of  ion  exchange  resins  involves 
signiHcant  time  and  costs.  A  small  but 
significant  nontransitory  price  increase 
would  not  induce  new  entry. 


10.  Expbnation  of  tfas  Propessd  rnurf 
JudgmsBt  and  Its  Anttoipaled  Effools  on 
Cnmpslitinn 

The  United  States  brought  this  action 
because  the  e£Fect  of  the  aocpiiaition  by  Rohm 
and  Haas  of  the  assets  of  the  ion  exctui^ 
resins  business  of  Duolite  USA  may  be 
substantiaHy  to  lessen  competition  in 
violation  of  Set^ion  7  of  the  Clayton  Act  in 
the  production  of  ion  exchange  resins  for  sale 
in  the  United  States.  The  anticompetitiwe 
effects  associated  with  Rohoi  and  Haas' 
acquisition  of  the  Duolite  USA  assets  would 
be  eliminated  if  those  assets  could  be  sold  to 


a  purchaser  that  would  operate  (he  business 
as  an  adrve  and  independent  competitor  of 
Rohm  and  Haas. 

To  this  emL  seolian  IV  itf  the  proposed 
Final  Judgment  woidd  re^piiie  Rohm  end 
Haas  to  divest  the  Duolite  USA  ionexcfaaofe 
resins  assets  it  acquired  bom  Diamond  to  a 
purchaser  acceptable  to  the  United  Slates.  In 
addition,  this  section  of  the  proposed  Final 
Judgment  would  require  Rohm  and  Haas  to 
continue  to  operate  itsJisdtrood  Qty  Plant 
until  the  divestiture  reqoiiied  by  the  proposed 
Final  Judgment  is  ooaqileted.  or  at  least  until 
one  hundred  and  eig}ity  days  after  the  filii^ 
of  the  Complaint  in  this  action. 

Section  V  of  the  proposed  Final  Judgment 
provides  that  the  sale  of  the  assets  wobM  be 
accompUshed  by  First  San  Francisco 
Corporation,  an  independent  broker,  whose 
term  of  apppintment  will  commence  upon  the 
filing  of  the  Complaint.  The  independent 
broker,  and  not  Rohm  and  Haas,  would  have 
the  right  to  seQ  4w  business.  The 
independent  broker  would  be  required  to  sdl 
the  ion  exchange  resins  assets  at  the  best 
price  obtainahle  to  a  pnrckaser  aooeptnble  to 
the  United  Stotes.  if  the  independent  fandw 
has  not  accomplished  the  divestiture  unthia 
one  hundred  and  eighty  (180]  days  after  the 
Complaint  is  filed.  &e  Court  would  have  the 
power  to  enter  such  orders  as  it  shall  deem 
apropriate.  Further.  Rohm  and  Haas  would  be 
required  to  pay  all  of  the  independent 
broker^i  expenses  in  selHng  the  assets. 

Sectian  VI  of  the  praposed  Final  fodgment 
would  provide  the  United  States  wUfa  an 
opportunity  to  review  any  proposed 
divestiture  before  it  occurs.  Under  section  VI. 
the  United  States  could  request  iolormation 
from  Rohm  and  Haas  and  the  proposed 
purchaser  to  assess  a  proposed  divestiluie.  If 
the  United  States  requests  such  infonnation 
from  Rohm  and  Haas  and  the  proposed 
purchaser,  the  divestiture  could  not  be 
consummated  until  the  United  States  certifies 
in  writing  that  it  is  satisfied  that  Rohm  and 
Haas  and  the  proposed  purchaser  have 
provided  the  additional  infoimatian.  Rohm 
and  Haas  and  the  proposed  purchaser  could 
not  coasuBunate  the  divestiture  until  20  days 
after  they  have  supplied  the  infonnation.  If 
the  United  States  were  to  object  to  a 
divestiture  of  the  DuoHte  assets  proposed 
under  section  IV,  the  divestiture  ooold  not  be 
completed  unless  af^roved  by  the  Court 

Section  VII  of  the  proposed  Final  Judgment 
would  prevent  Rohm  and  Haas  from 
financing  without  the  permission  of  the 
United  States  all  or  any  part  of  die 
divestitive  required  by  the  Final  JadgemenL 

Under  Section  VIII,  Rohm  and  Haas  would 
be  required,  upon  request  of  the  purchaser,  to 
use  its  best  efforts  to  provide  technical 
assistance  to  assist  the  purchaser  to  design 
an  R&D  laboratory,  to  advise  the  purchaser 
on  the  prodofAion  of  ion  exchange  re8in8,and 
to  assist  the  purchaser  to  hire  and  train  a 
sales  and  tedmical  support  staff  for 
marketing  resins.  Section  VIII  also  would 
require  Rohm  snd  Haas,  if  the  purchaser 
decides  to  relocate  the  production  equipment 
currently  located  at  the  Redwood  City  plant, 
and  reqtiests  Rohm  and  Haas'  assistance,  to 
advise  the  purchaser  on  the  relocation.  Rohm 
and  Haas  would  be  required  to  make  all  such 
assistance  available  at  cost. 


Sertina  IX  would  raquiie  Rohm  and  1 
to  provide  the  purchaser  at  no  charge  a  list  of 
customers  fK  ion  BKchniige  renins  prodnoed 
at  Redwood  City. 

SectfoB  X  woHld  esqnks  Rain  and  Haas  to 
provide  cnersntRahm  and  Hans  snplflyees 
who  leave  Rohm  and  Haas  to  walk  far  Iha 

Diamond  oSeicd  to  its  amptofaes  at  the  than 
Rohm  and  Haas  an^aired  Dnolil 
XIII  mmmU  penut  the  Uaitad  States  to  < 
infonsstian  and  dacamsBts  oonoennng 
rxunpliance  with  the  prepueed  final 

JudgDMOt. 

Finnlly,  Sectian  XV  nmuhi  provide  Ibat  the 
Final  indynent  would  expire  m  Ike  tenth 
anrnvetsmy  <rf  the  date  of  entry  of  the  Final 


Jui 

rv.  RamaAes  AvaOafala  torotaafial  ^[ivato 
Litigants 

Sectton  4  of  the  Oaytoa  Act  (15  U.SXI  IS) 
provides  that  any  person  who  had  been 
injured  as  a  result  of  candnot  praUfaited  by 
the  antitnut  laws  may  brim  sait  in  ieder^ 
court  to  leoover  three  tines  the  dammBS  tks 
person  has  snffarad.  as  weH  as  oosts  and 
reasonaiile  attorney  ieas.  Ea^cf  ths 
proposed  Final  Judynnnt  would  nsithar 
ioqmir  nor  assist  the  hrln^ng  of  aqr  private 
aatitnmt  daamgf  actiaas.  Under  provisions  of 
section  S(sJ  of  the  Cbyton  Ad  (U  US.C. 
16(a)J.  enby  of  the  proposed  Final  Judgment 
would  have  BO  prima  fade  efiect  in  any 
subsequent  private  lawsuit  that  may  be 
brought  ^nhiat  the  defendant 


V.  Pi'oceduies  AvaflaUe  for  MoiSficatiaa  of 
the  Prapaaad  Final  Judgment 

The  United  States  and  defendant  Rohm 
and  Haas  have  stipulated  that  the  proposed 
Final  Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  proviatoos  of  the 
Antitrust  I¥ocedures  and  Penalties  Act. 
provided  that  the  United  Stotes  has  not 
withdrawn  its  consent.  The  Act  conditions 
entry  upon  the  (Court's  determinatioo  thst  the 
proposed  Final  Judgment  is  in  the  public 
interest 

The  Act  provides  a  period  of  at  least  sixty 
(60)  days  preceding  the  effective  date  of  the 
proposed  Final  Judgment  within  which  any 
person  may  submit  to  the  United  Stotes 
written  comments  regarding  the  proposed 
Final  Judgment  Any  person  who  wants  to 
comment  should  do  so  within  sixty  (60)  days 
of  the  date  of  publication  of  this  Competitive 
Impact  Stetemant  in  the  Fadacal  Rnnislai  Tlte 
United  States  will  evaluate  the  mmaiepts. 
determine  whether  it  should  withdraw  ite 
consent  and  respond  to  the  oonunents.  The 
commente  and  the  reaponss  of  the  United 
States  will  be  filed  with  the  Ctwit  and 
published  in  the  Fedwal  Ragistor. 

Written  cnraments  should  be  submitted  to: 
P.  Terry  Lubeck,  Chief,  litigation  U  Section. 
Antitrust  Division.  U.S.  Department  of 
Justice,  W«shij«taa  DC  2053a 

Under  section  XTV.  of  the  proposed  Final 
Judgment  the  Court  would  retain  jurisdictioii 
over  this  matter  for  the  puipose  of  omhitng 
the  United  Stetes  or  Rohm  snd  Haas  to  apply 
to  the  Court  for  such  further  orders  or 
directions  as  may  be  necessary  or 
appropriate  for  the  construction, 
implementation,  modification,  or  enforcement 
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of  compliance  with  the  ludgment,  or  for  the 
punishment  of  any  violations  of  the  Judgment. 

VI.  Alteniatives  to  the  Proposed  Final 
ludgnwnt 

The  United  States  considered  only  one 
alternative  to  settling  this  matter  with  the 
proposed  Final  Judgment.  The  alternative 
considered  was  to  file  suit  seeking,  in 
addition  to  divestiture  of  the  Duolite  USA  ion 
exchange  resin  assets,  divestiture  of  the 
assets  of  the  ion  exchange  resins  business  of 
Duolite  France,  which  Rohm  and  Haas  also 
acquired  at  the  same  time  from  Diamond.  At 
the  time  of  the  acquisition.  Duolite  France's 
ion  exchange  resins  business,  which  Rohm 
and  Haas  still  operates  in  Chauny,  France, 
produced  resins  for  sale  in  the  United  States 
and  France  as  well  as  other  parts  of  the 
world  in  competition  with  Rohm  and  Haas. 

The  United  States  decided  to  accept  the 
proposed  Final  Judgment  rather  than  to  file 
suit  seeking  divestiture  of  the  assets  of  both 
Duolite  USA  and  Duolite  France,  because  the 
United  States  concluded  that  a  prompt 
divestiture  of  Duolite  USA  would  offer  the 
best  result  for  United  States  consumers  of  ion 
exchange  resins.  At  the  time  Rohm  and  Haas 
acquired  it.  Duolite  France  played  only  a 
minor  role  in  the  United  States  ion  exchange 
resins  market.  Duolite  France  accounted  for 
about  6  percent  of  the  combined  sales  in  the 
United  States  of  Duolite  France  and  Duolite 
USA  and  only  about  one  percent  of  total 
sales  of  all  competitors  in  the  United  States 
market.  Moreover,  since  the  acquisition, 
Rohm  and  Haas  has  spent  considerable  time 
and  money  making  the  French  facility  more 
efficient,  by  combining  its  technology  with 
that  of  Duolite  France,  and  as  a  result,  the 
French  facility  has  substantially  improved 
Rohm  and  Haas'  competitive  position  in 
foreign  markets.  Rohm  and  Haas  would  argue 
in  litigation  that  the  pro-competitive  effects 
resulting  horn  these  increased  efficiencies  far 
outweigh  any  alleged  anticompetitive  effect 
in  the  United  States  market  attributable  to 
the  Duolite  France  assets. 

Although  the  United  States  can  present 
arguments  to  counter  these  points,  a 
significant  risk  exists  that  after  litigation  on 
the  merits,  a  court  would  order  a  divestiture 
limited  to  the  assets  of  Duolite  USA.  In 
addition,  Utigation  is  not  only  risky  but  is 
also  likely  to  be  quite  costly  and  lengthy. 
Accordingly,  United  States  resin  consumers 
would  be  denied,  until  the  litigation  was 
completed,  the  prospect  of  the  competition 
created  by  a  prompt  divestiture  of  the  assets 
of  Duolite  USA. 

Under  the  circumstances,  the  United  States 
has  determined  that  the  public  interest  in 
preserving  competition  in  the  market  for  ion 
exchange  resins  would  be  served  best  by 
obtaining  Rohm  and  Haas'  consent  to  an 
enforceable  decree  requiring  it  to  divest  the 
assets  of  DuoUte  USA.  Although  the  proposed 
Final  Judgment  may  not  be  entered  until  the 
criteria  established  by  the  Antitrust 
Procedures  and  Penalties  Act  {15  U.S.C. 
16(b)-0>))  have  been  satisfied,  the  public  will 
benefit  immediately  from  the  safeguards  in 
the  proposed  Final  Judgement  because  Rohm 
and  Haas  has  stipulated  to  comply  with  the 
terms  of  the  Judgment  pending  its  entry  by 
the  Court. 


VII.  Determinative  Documents 

No  documents  were  determinative  in  the 
formulatioB  of  the  proposed  Final  Judgment. 
Consequently,  the  United  States  has  not 
attached  any  such  documents  to  the  proposed 
Final  Judgment. 

Dated: ,  1986. 

Respectfully  submitted, 
Bumey  P.C  Boote, 

Attorney,  U.S.  Department  of  Justice, 

Antitrust  Division,  Room  10-437,  Judiciary 

Center  Building,  Washington,  DC  20001, 202/ 

724-7969. 

[FR  Doc.  86-26428  Filed  11-21-86;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit 
Programs 

Advisory  Coundi  on  Employee 
Welfare  and  Pension  Benefit  Plan; 
Meeting 

Pursuant  to  Section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1142.  a 
meeting  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Tuesday. 
December  16. 1988,  in  Room  S-4215C 
U.S.  Department  of  Labor  Building. 
Third  and  Constitution  Avenue,  NW. 
Washington,  DC. 

The  purpose  of  the  meeting,  which 
will  begin  at  9:30  a.m..  is  to  consider  the 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

1.  Installation  of  New  Members. 

2.  Hear  Status  Report  of  Advisory 
Council  Work  Group  on  Individual 
Benefit  Reporting  and  Recordkeeping. 

3.  Council  Discussion:  New 
Enforcement  Strategy. 

4.  Statements  from  the  Public. 
Members  of  the  public  are  encouraged 

to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
December  12. 1986.  to  Charles  W.  Lee, 
Jr..  Executive  Secretary.  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor.  Room  N-5677.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Individuals  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202/523-8753).  Oral 
presentations  will  be  limited  to  ten 
minutes,  bnt  an  extended  statement  may 
be  submitted  for  the  record. 


Signed  at  Washington,  DC,  this  18th  day  of 
November,  1980. 
Dennis  M.  Kasa, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  86-26388  Filed  11-21-86;  8:45  am) 
BILUNO  CODE  4S1»-2»-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Woric  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  pubUc  meeting  of  the 
Work  Group  on  Individual  Benefit 
Reporting  and  Recordkeeping  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  9:30  a.m.,  December  17, 1988,  at  the 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
5437B,  Washington.  DC  20210. 

This  four-member  work  group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  individual  benefit 
reporting  and  recordkeeping  for 
employee  benefit  pension  plans  covered 
by  ERISA. 

The  purpose  of  the  December  17 
meeting  is  to  study  regulatory  issues 
relating  to  individual  benefit  reporting 
and  recordkeeping  by  ERISA  covered 
employee  benefit  pension  plans. 

Signed  at  Washington,  DC  this  18th  day  of 
November,  1988. 

Dennis  M.  Kaas, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  86-26389  Filed  11-21-86;  8:45  am) 

BILUNO  COOE  451»-2«-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

aqency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATE:  Comments  on  this  information 
collection  must  be  submitted  by 
December  15. 1S86. 

ADDRESSES:  Send  comments  to  Mrs. 
Judy  Egan.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
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726  Jackson  Place,  NW.,  Room  3208, 
Washington,  DC  20503;  (202-395-6880). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Marianna  Dunn, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5464). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Marianna  Dunn,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division.  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5464) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  reinstatement 
of  a  previously  approved  collection  for 
which  approval  has  expired.  The  entry 
is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form. 

This  entry  is  not  subject  to  44  U.S.C. 
3504  (h). 

Title:  Music  Presenters  and  Festivals 
Application  Guidelines  FY  1988. 

Frequency  of  Collection:  One-time. 

Respondents:  Non-proHt  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  nonprofit  organizations  that  apply 
for  funding  under  specific  Program 
categories.  This  information  is 
necessary  for  the  accurate,  fair  and 
thorough  consideration  of  competing 
proposals  in  the  peer  review  process. 

Estimated  Number  of  Respondents: 
375. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  17,884. 
Murray  R.  Welsh, 

Director,  Administrative  Services  Division. 
National  Endowment  for  the  Arts. 
[FR  Doc.  86-26382  Filed  11-21-86:  8:45  am] 

MLUNQ  CODE  7U7-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Forms  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer  Herman  G. 
Fleming,  (202)  357-0451. 

OMB  Desk  Officer.  Carlos  Tellez. 
(202)  395-7340. 


I.  Title:  Higher  Education  Surveys 
(previously  "Higher  Education  Panel". 

Affected  Public.  Non-profit 
Institutions. 

Number  of  Respondents:  400 
respondents,  total  of  3,600  burden  hours. 

Abstract.  The  panel  surveys  are 
responsive  to  a  variety  of  policy  issues. 
Topics  are  not  predetermined.  Survey 
instruments  are  designed  specifically  for 
each  survey.  Recent  individual  surveys 
served  program  management  needs, 
research  objectives,  and  general 
purposes  not  available  through  existing 
information  sources. 

II.  Title:  1987  Survey  of  Doctorate 
Recipients. 

Affected  Public  Individuals  or 
Households. 

Number  of  Respondents:  50,100 
respondents,  total  of  5,993  burden  hours. 

Abstract  This  survey  will  collect 
demographic  and  employment  data  on 
PH.D.  scientists,  engineers,  and 
humanists.  This  information  will  be  used 
in  policy  and  planning  activities  by 
government  agencies,  educational 
institutions,  and  private  industry. 

Dated:  November  18, 1988. 
Hennan  G.  FlamiDg, 
NSF Reports  Clearance  Officer. 
[FR  Doc.  88-26429  Filed  11-21-86;  8:45  am] 
MLUNG  CODE  7S5S-01-M 


Advisory  Panel  on  Measurement 
Methods  and  Data  Improvement; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  on  Measurement 
Methods  and  Data  Improvement 

Date/Time:  December  8-8. 1986:  9:00  a.m. 
to  6:00  p.m. 

Place:  Room  1242,  National  Science 
Foundation.  1800  G  Street.  NW..  Washington, 
DC  20550 

Type  of  Meeting:  Closed — December  8-9. 
1986:  9K)0  a.m.  to  6.-00  p.m. 

Contact  Person:  Dr.  Murray  Abom, 
Program  Director,  Measurement  Methods  and 
Data  Improvement  Room  312,  National 
Science  Foundation,  Washington.  DC  20550; 
Telephone  (202)  357-7326. 

Summary  of  Minutes:  May  be  obtained 
from  the  contact  person,  Dr.  Murray  Abom. 
at  the  above  address 

Purpose  of  Advisory:  To  provide  advice 
and  recommendations  concerning  support  for 
research  and  research-related  projects  in 
Measurement  Methods  and  Data 
Improvement 

Agenda:  Review  and  evaluation  of  research 
and  research-related  proposals  as  part  of  the 
selection  process. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 


or  confidential  nature,  including  technical 
infonnation:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  5S2b  (c).  Government  in 
Sunshine  Act 

Authority  To  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d]  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF,  on  )uly 
6.1979. 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  86-28430  Filed  11-21-86:  8:45  am] 
BIUJNO  COOC  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Adviaory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Containment  Requirements;  Meeting 

The  ACRS  Subcommittee  on 
Containment  Requirements  will  hold  a 
meeting  on  December  9, 1986,  Room 
1046, 1717  H  Street.  NW,  Washington. 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  December  9. 1986—l.iJOP.M. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
NRR  proposed  generic  letter  on  Mark  I 
BWR  contaiiunent  requirements. 
Included  will  be  a  discussion  of 
Revision  4,  BWR  Emergency  Procedure 
Guidelines  (covers  venting  concepts). 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  heat 
presentations  by  and  hold  discussions 
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with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  19, 1986 
Morton  W.  Libaikin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  86-26470  Filed  11-21-86;  8:45  am] 

MUJHQ  COOC  7SW-01-M 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  Bond/Escrow 
Requirement  Relating  to  Sale  of 
Assets  by  an  Employer  Who 
Contributes  to  a  Multiemployer  Plan: 
Hudson  I.C.S. 

agency:  Pension  Benefit  Guaranty 

Corporation. 

Acnow:  Notice  of  exemption. 


summary:  The  Pension  Benefit 
Guaranty  Corporation  has  granted  a 
request  from  Hudson  I.C.S.  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  A 
notice  of  the  request  for  exemption  from 
the  requirement  was  published  on 
September  19, 1966  (51  FR  33324).  The 
effect  of  this  notice  is  to  advise  the 
public  of  the  decision  on  the  exemption 
request. 

AODiiESSCS:  The  request  for  an 
exemption  and  the  PBGC  response  to 
the  request  are  available  for  public 
inspection  at  the  PBGC  Communications 
and  Public  Affairs  Department  Suite 
7100,  at  the  above  address,  between  the 
hours  of  9:00  a.m.  and  4M  p.m. 

FOB  njRTHER  INFORMATION  CONTACT 

John  Carter  Foster.  Attorney,  Corporate 
Policy  and  Regulations  Department 
(35100).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW.. 
Washington.  DC  20006:  telephone  202- 
778-^850  (202-778-8859)  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  by  the  Multiemployer 
Pension  Ran  Amendments  Act  of  1980, 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of  a 
contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l)(A)-(C).  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to  the 
operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  yeare  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred  and 
the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  Hat  the 
sales  rules  be  administered  in  a  manner 
that  assurea  protection  of  the  plan  with 
the  least  practicable  inbnision  into 
normal  business  transactions.  The 
granting  of  an  exemption  or  variance 


from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR 
Part  2643),  a  request  for  a  variance  or 
waiver  of  the  bond/escrow  requirement 
under  any  of  the  tests  established  in  the 
regulation  (§§  2643.12-2643.14)  is  to  be 
made  to  the  plan  in  question.  The  PBGC 
will  consider  waiver  requests  only  when 
the  request  is  not  based  on  satisfaction 
of  one  of  the  four  regulatory  tests  or 
when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory 
tests  is  privileged  or  confidential 
financial  information  with  the  meaning 
of  section  552(b)(4)  of  the  Freedom  of 
Information  Act. 

Under  9  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it— 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  2643.3(b) 
of  the  regulation  require  the  PBGC  to 
publish  a  notice  of  the  pendency  of  a 
request  for  a  variance  or  exemption  in 
the  Federal  Rtgister,  and  to  provide 
interested  parties  with  an  opportimity  to 
comment  on  the  proposed  variance  or 
exemption,     i 

Decision         ' 

Chi  September  19, 1986  (51  FR  33326), 
the  PBGC  published  a  request  from 
Hudson  I.C.S.  ("the  Buyer")  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  as  it 
applies  to  the  purchase  of  the  assets  of 
the  Hudson  Lumber  Company  ("the 
purchased  facility")  from  the  Berol 
Corporation  ("the  Seller").  The  sale  of 
assets  became  effective  on  or  about  June 
21, 1985.  No  comments  were  received  in 
response  to  th«  notice. 

Employees  at  the  purchased  facility 
are  covered  by  a  multiemi^oyer  pension 
plan,  and  Lumber  Industry  Pension  Fund 
("the  Fund").  "Hie  Buyer  has  assumed 
the  obligation  to  contribute  to  the  Fund 
on  behalf  of  the  employees  at  the 
purchased  facility  and  the  Seller  has 
agreed  to  be  secondarily  liable  for  any 
withdrawal  liability  should  die  Buyer 
withdraw  from  the  Fund  within  five 
years  of  the  sale.  The  seller's  potential 
withdrawal  liability  is  estimated  to  be 
between  $3,395,586  and  $3,719,237.  The 
amount  of  the  bond/escrow  that  would 
be  required  of  the  Buyer  under  section 
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4204(a)(1)(B)  is  $645,162.09  (the  annual 
contribution  the  Seller  made  to  the  Fund 
for  the  plan  year  preceding  the  plan  year 
in  which  the  sale  of  assets  occurred). 

According  to  its  consolidated 
financial  statements,  dated  March  29, 
1986,  the  Buyer  meets  the  requirements 
of  the  net  tangible  assets  test  described 
in  29  CFR  2643.14(a)(2).  These  financial 
statements  indicate  that  the  buyer's  net 
tangible  assets  exceed  the  estimated 
withdrawal  liability.  The  Buyer  has 
requested  confidential  treatment  of 
these  statements  on  the  ground  they  are 
confidential  within  the  meaning  of  5 
U.S.C.  552(b)(4)  in  that  the  information  is 
of  a  type  that  would  customarily  not  be 
released  to  the  public  by  the  Buyer  and 
its  disclosure  is  likely  to  cause 
substantial  harm  to  the  Buyer's 
competitive  position. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  Title  IV  of  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  plan.  Therefore,  the 
PBGC  hereby  grants  the  request  for  an 
exemption  for  the  bond/escrow 
requirement.  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1).  The  determination  of 
whether  the  transaction  satisfies  such 
other  requirements  is  a  determination  to 
be  make  by  the  plan  sponsor. 

Issued  at  Washington.  DC,  on  this  14th  day 
of  November  1986. 

Kathleen  P.  Utgoff, 

Executive  Director. 

(FR  Doc.  86-26396  Filed  11-21-86;  8:45  am] 

BILUNG  CODE  77(M-01-«I 

SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  34-23809;  File  No.  SR-CB0E-B6- 

36] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.; 
Relating  to  Listing  Australian  Dollar 
Option  Contracts 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  27. 1986.  the  Chicago 
Board  Options  Exchange,  Incorporated 
(••CBOE"  or  the  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 


as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  noace  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  for 
the  listing  of  Australian  dollar  option 
contracts,  which  contracts  will  be 
traded  under  the  Exchange's  current 
rules  for  the  trading  of  other  foreign 
currency  option  contracts.  The  contract 
size  will  be  50,000  Australian  dollars: 
exercise  prices  will  be  quoted  in  United 
States  dollars,  that  is.  cents  per  unit  of 
underlying  currency;  bids  and  offers 
normally  shall  be  expressed  as  follows: 
(.01. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  Australian  dollar 
option  contracts  to  the  foreign  currency 
option  contracts  already  traded  on  the 
Exchange.  Australian  dollar  option 
contracts  will  be  traded  in  the  same 
manner  as  other  foreign  currency  option 
contracts  are  traded  on  the  Exchange. 
The  statutory  basis  for  the  proposed  rule 
change  is  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act"),  in  that  the  proposed  rule  change 
will  enable  investors  to  trade  Australian 
dollar  option  contracts  on  the  Exchange. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  15. 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  14, 1986. 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  86-26408  Filed  11-21-86;  8:45  am) 
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that  on  September  19. 1988.  tlie 
Philadelphia  Stock  Exchange.  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange 
("PHLX"  or  the  "Exchange")  proposes  to 
amend  its  Exchange  Rule  1014{c){i)  to 
narrow  the  bid-ask  differential 
applicable  to  single  equity  options  and 
index  options  (the  latter  by  operation  of 
Exchange  Rule  1000(a))  traded  on  the 
Exchange.  (Italics  indicates  material 
proposed  to  be  added;  brackets  indicate 
material  proposed  to  be  deleted.) 

Obligations  and  Restrictions  Applicable 
to  Specialists  and  Registered  Options 
Traders 

Rule  1014  (a)-(c):  No  change. 

(i)  Options  on  Stocks.  (A)  Bidding 
and/or  offering  so  as  to  create 
differences  of  no  more  than  V4  of  $1 
between  the  bid  and  the  offer  for  each 
option  contract  for  which  the  prevailing 
bid  is  $1  or  less,  no  more  than  %  of  $1 
where  the  prevailing  bid  is  more  than  $1 
but  does  not  exceed  $5  ($3J.  no  more 
than  H  of  $1  where  the  prevailing  bid  is 
more  than  S5  [3]  but  does  not  exceed 
$10.  no  more  than  %  of  $1  where  the 
prevailing  bid  is  more  than  $10  but  less 
than  $20.  and  no  more  than  $1  where  the 
prevailing  bid  is  $20  or  more  provided 
that  the  Exchange  may  establish 
differences  other  than  the  above  for  one 
or  more  series  or  classes  of  options. 

(B)-{e)(iii):  No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  placea  specified  in  Item  IV  below. 
The  self-regulatory  oiganizatimi  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  improve  price  continuity  in 
single  equity  options  contracts  and 
index  options  contracts  for  which  the 
prevailing  bid  does  not  exceed  $5  by 
narrowing  the  maximum  allowable  bid- 
ask  differential.  The  proposed 
amendment  to  Rule  1014  would  require  a 
specialist  or  registered  options  trader  to 
bid  or  offer  so  as  to  create  a  difference 
of  no  more  than  %"s  of  $1  between  the 
bid  and  offier  for  each  option  contract 
for  which  the  prevailing  bid  is  more  than 
$1  but  does  not  exceed  $5.  The  previous 
parameters  allowed  Vz  point 
differentials  for  bids  or  offers  where  the 
prevailing  bid  was  more  than  $3. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act")  in  that  it  can  be  expected  to 
promote  the  maintenance  of  fair  and 
orderly  markets  and  in  particular 
section  6(bJ(5)  of  the  Act  which  provides 
in  pertinent  part  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  the  investing  public. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  1934  Act  to  allow 
the  Exchange  to  coordinate  the  systems 
changes  necessary  for  this  proposed  rule 
change  and  rapidly  implement  narrow 
bid-ask  parameters.  The  proposal 
should  assist  in  the  maintenance  of 
price  continuity  in  the  Exchange's  equity 
and  index  option  products. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  aad  in  particular,  the 
requirements  of  Section  8  and  the  rules 
and  regulations  thereunder. 


The  Conuniseion  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  proposed  rule  change  can 
be  expected  to  promote  the  maintenance 
of  fair  and  orderly  markets,  increase 
pricing  efficiency  in  PHLX  equity  and 
index  options,  and  provide  narrower 
bid/ask  spreads  to  investors  in  these 
products. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  role  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  CiMnmission 
and  any  person,  other  than  those  that 
may  be  withheld  fix)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW,.  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organizatioiL 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  15. 1986. 

It  is  therefore  ordered,  that  the  above 
referenced  rule  change  be.  and  hereby 
is,  approved. 

For  the  Commiaeion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  13, 1986. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  86-26409  Filed  11-21-86;  8:45  am] 
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with  the- Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  lU  below, 
which  Items  have  been  prepared  by  the 
self-reguktbry  organization.  The 
ComraisaioQ  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatecy  Oisaniutioo's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange 
("PIflJC"  or  the  "Exchange")  proposes  to 
trade  options  on  Ate  Australian  dollar 
("AS").  The  Australian  dollar  contract 
will  be  traded  pursuant  to  FHLX  Rules 
which  govern  the  trading  of  foreign 
currency  options.  Australian  dollar 
option  specifications  wrill  be  as  follows: 

Contract  Size— 50  A»  UnlU  (At 
today's  value  of  $.635  per  Australian 
dollar,  the  contract  value  in  dollar  terms 
would  be  approximately  $31,750.) 

Strike  Price  Intervals — 1  cent  (For 
example,  if  the  Australian  dollar  ia 
valued  at  $^,  strike  prices  would  be  82. 
63  and  64.) 

Premium  Quotations — cents  per  unit 
currency: 

.01  =  $5.00 
.1  =  $50.00 
1.0  =  $500.00 

Minimum  Premium — .01  cents  per  unit 
of  currency  or  $5.00. 

Bid/Offer  Differentials: 
.40orle8S=.04=$2a00 
.41  tol.e0=.08=$40.00 
More  than  1.60=».12=$80.00 

In  order  to  list  options  on  the 
Australian  dollar,  it  is  necessary  to 
amend  the  following  PHLX  rules: 
1000(b)(13) 
1000(b)(15) 
1009(d) 
1014(c)(ii) 
1033(b)(ii) 
1034(ii) 

(Brackets  indicate  deletions;  Italics 
indicates  additions.) 

Rule  1000.  Applicability.  Definitions  and 
References 

(a)  No  change. 

(b)  1  through  l^^-Jylo-ehange. 
(b)(13]  Foreign  Currency— The  term 

"foreign  currency"  means  the  standard 
unit  of  the  official  medium  of  exchange 
of  a  sovereign  government  other  than 
the  United  States  Government  (e.g.,  the 
British  pound,  the  Gennan  mark,  die 
S«viss  franc  the  Canadian  dollar,  the 
French  franc.  The  Australian  dollar,  or 
the  Japanese  yen.)  or  the  official 
medium  of  exchange  of  &e  European 


Economic  Community's  European 
Monetary  System. 

(b)(14)  No  change. 

(b)(15]  Unit  of  Underlying  Foreign 
Currency — ^The  term  "unit  of  underlying 
foreign  currency"  means  a  single  unit  of 
the  foreign  currency  which  the  Options 
Clearing  Coq)oration  shall  be  obligated 
to  sell  (in  the  case  of  a  call  option)  or 
purchase  (in  the  case  of  a  put  option] 
upon  the  valid  exercise  of  a  foreign 
currency  option  contract  (e.g.,  one 
British  pound,  one  German  mark,  one 
Swiss  fi'anc,  one  Canadian  dollar,  one 
French  franc,  one  Australian  dollar,  one 
Japanese  yen,  or  one  European  Currency 
Unit). 


Rule  1009.  Approval  of  Underlying 
Stocks  or  Underlying  Foreign  Currencies 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  The  British  pound,  the  German 
mark,  the  Swiss  franc,  the  nanarfiBw 
dollar,  die  French  fraix:.  The  Australian 
dollar,  the  Japanese  yen,  and  the 
European  Currency  Unit  each  may  be 
approved  as  an  underlying  foreign 
currency  for  options  transactions  by  the 
Exchange,  subject  to  any  approval 
criteria  the  Exchange  may  deem 
necessary  or  appropriate  in  the  interests 
of  maintaining  a  fair  and  orderly  mariiet 
or  for  the  protection  of  investors.  In  the 
event  that  any  of  the  sovereign 
governments  or  the  European  Economic 
Conununlty's  European  Monetary 
System  issuing  any  of  the  above- 
mentioned  eurrencies  should  isue  a  new 
currency  intended  to  replace  one  of  the 
above-mentioned  currencies  as  the 
standard  unit  of  the  official  mediimi  of 
exchange  of  such  govemment.  sudi  new 
currency  also  may  be  approved  as  an 
underiying  foreign  currency  for  optimu 
transactioBs  by  the  Exchange,  street  to 
any  approval  criteria  the  Exchange  may 
deem  necessary  or  appropriate  in  the 
interests  of  maintauiing  a  fair  and 
orderiy  market  or  for  the  protection  of 
investors,  and  options  trading  in  such 
new  currency  may  eoeursimultaneously 
with  options  tradLug  in  any  of  the  above- 
mentioned  currencies;  provided, 
however,  that  the  Exchiange  shall 
withdraw  its  approval  of  options 
transactions  in  the  currency  which  is 
intended  to  be  replaced  by  sudi  new 
currency  as  expeditiously  as  it  deems 
consistent  with  the  maintenance  of  a 
fair  and  ordoly  market  or  the  protection 
of  investors. 


Rule  1014.  ObligatioBS  and  Restrictions 
Applicable  to  Specialists  and  Reglirteted 
Options  Traders 

(a)  No  change. 

(b)  No  change. 
(cKi)  No  change. 

(c)(ii)  Options  on  Foreign 
Currencies — ^In  the  case  of  option 
contracts  on  the  British  pound,  bidding 
and/or  o^ering  so  as  to  create 
differences  of  not  more  than  $.0020 
between  the  bid  and  the  offer  for  each 
option  contract  for  which  the  bid  is 
$.0200  or  leas,  no  more  than  $.0040 
where  the  bid  is  more  than  $.0200  but 
does  not  exceed  SXXKX),  and  no  more 
than  $.0060  where  the  bid  is  more  than 
$.0800. 

In  the  case  of  option  contracts  on  the 
German  mark,  Swiss  franc,  Australian 
dollar  and  [in  the  case  of  option 
contracts  on  die]  European  Currency 
Unit,  bidding  and/or  offering  so  as  to 
create  differences  of  no  more  than 
$.0004  between  the  bid  and  the  offer  for 
each  option  contract  for  whidi  die  bid  is 
$.0040  or  less,  no  more  than  $JOOK 
where  the  bid  is  more  than  $.0040  but 
does  not  excees  $.0160,  and  no  more 
than  $.0006  where  the  bid  is  more  than 
$.0160. 

In  the  case  of  option  contracts  on  the 
Canadian  dollar,  bidding  and/or  offering 
so  as  to  create  differences  of  no  more 
than  $.0005  between  the  bid  and  the 
offer  for  each  option  contract  for  which 
the  bid  is  $.0050  or  less,  no  more  than 
$.0010  where  the  bid  is  more  than  $.0050 
but  does  not  exceed  $i)200,  and  no  more 
them  10015  where  the  bid  is  more  than 
$.020a 

In  the  case  of  option  contracts  on  the 
French  franc,  bidding  and/ or  offering  so 
as  to  create  differences  of  not  more  than 
$.0002  between  the  bid  and  the  offer  for 
each  option  contract  for  which  the  bid  ia 
$.0020  or  less,  no  more  than  100O4O 
where  the  bid  is  more  than  $.0020  but 
does  not  exceed  $i)080  and  no  more 
than  10006  where  the  bid  is  more  than 
10080. 

In  the  case  of  option  contracts  on  the 
Japanese  yea  bidding  and/or  offering  so 
as  to  create  differences  of  not  asore  than 

1000004  between  the  bid  and  the  offer 
for  each  option  contract  for  wfaidi  the 
bid  if  1000040  or  less,  no  more  than 

1000005  where  the  bid  is  more  than 
1000040  but  does  not  exceed  tOOOaO, 
and  no  more  than  1000006  where  the  bid 
is  more  than  $y000160. 

The  Exchange  may  establirii. 
however,  differences  other  than  the 
above  for  one  or  more  series  of  daases 


J^dani  Ragtotar  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Nojtices 


of  foreign  currency  options.  The  bid-ask 
differentials  as  stated  above  shall  apply 
to  all  but  the  longest  term  series  of 
foreign  currency  options  open  for 
trading  in  each  class.  For  these  series, 
the  bid-ask  differentials  shall  be  twice 
those  stated  above. 

Rule  1033.  Bids  and  Offer8-^>remium 

(a)  No  change. 

(b)(i)  No  change. 

(b)(ii)  In  the  case  of  options  on  foreign 
currencies,  in  terms  of  dollars  per  unit  of 
the  underljring  foreign  currency. 
However,  the  first  two  decimal  places 
shall  be  omitted  from  all  bid  and  offer 
quotations  for  the  British  pound,  the 
German  mark,  the  Swiss  franc,  the 
Canadian  dollar.  Uie  Australian  dollar 
the  French  franc,  and  the  European 
Currency  Unit  and  the  first  four  decimal 
places  shall  be  omitted  from  all  bid  and 
offer  quotations  for  the  Japanese  yen 
(e.g..  a  bid  of  ".88"  for  an  option  contract 
on  the  German  mark  shall  represent  a 
bid  to  pay  $.0088  per  unit  of  underlying 
foreign  currency— i.e..  a  premium  of 
$550 — ^for  an  option  contract  having  a 
unit  of  trading  of  62.500  marks:  a  bid  of 
"9.2"  for  an  option  contract  on  the 
British  pound  shall  represent  a  bid  to 
pay  $.0920  per  unit  of  underlying  foreign 
currency— i.e..  a  premium  of  $1,150— for 
an  option  contract  having  a  unit  of 
trading  of  12,500  pounds;  a  bid  of  .44  for 
an  option  contract  on  the  ECU  shall 
represent  a  bid  to  pay  .0044  per  unit  of 
underlying  foreign  currency— i.e.,  a 
premium  of  $275— for  an  option  contract 
having  a  unit  of  frading  of  62,500  ECU's; 
a  bid  of  ".52"  for  an  option  contract  on 
the  French  franc  shall  represent  a  bid  to 
pay  .0052  per  unit  of  underlying  foreign 
currency— i.e..  a  premium  of  $650— for 
an  option  contract  having  a  unit  of 
frading  of  125,000  francs;  and  a  bid  of 
"1.6"  for  an  option  contract  on  the 
Japanese  yen  shall  represent  a  bid  to 
pay  $.000160  per  unit  of  underlying 
foreign  currency— i.e..  a  premium  of 
$2.000 — for  an  option  contract  having  a 
unit  of  trading  of  6.250.000  yen. 
*        •        •        •        • 

Rule  1034.  Minimum  Fractional  Changes 

(i)  No  change. 

(ii)  In  the  case  of  options  on  foreign 
currencies,  $.0005  for  option  contracts 
on  the  British  pound.  lOOOl  for  option 
contracts  on  the  German  mark.  $.0001 
for  option  contracts  on  the  Swiss  franc. 
$.0001  for  option  contracts  on  the 
Canadian  dollar.  .0007  for  option 
contracts  on  the  Australian  dollar, 
lOOOl  for  option  contracts  on  the  ECU, 
$.00005  for  option  contracts  on  the 
French  franc  and  $.000001  for  option 
contracts  on  the  Japanese  yen. 


n.  SeIf-Reg«Iatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change       j 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regttlatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
permit  Phlx  to  list  options  on  the 
Australian  dollar.  As  with  other 
cuurrencies  subject  to  options  trading  on 
the  Phlx,  the  Australian  dollar  accounts 
for  a  major  portion  of  interbank  foreign 
exchange  market  turnover,'  is  issued  by 
a  country  with  substantial  trade 
relations  with  the  U.S.,  and  is  not 
pegged  to  a  fixed  rate  of  exchange  vis  a 
vis  the  U.S.  dollar.  The  Chicago 
Mercantile  Exchange  has  recently 
applied  to  the  Commodities  Futures 
Trading  Commission  ("CFTC")  to 
initiate  currency  futures  trading  in  the 
Australian  dollar.  According  to  the  Phlx, 
the  Philadelphia  Board  of  Trade,  a 
subsidiary  of  the  Phlx.  plans  to  submit  a 
filing  with  the  CFTC  respecting  foreign 
currency  futures  trading  on  the 
Australian  dollar. 

The  Phlx  asserts  that  the  proposed 
rule  change  is  consistent  with  section 
(6)(b)(5)  of  the  Securities  Exchange  Act 
of  1934  in  that  it  will  facilitate 
transactions  in  securities  and  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 


•  This  fact  waa  confinned  by  Mr.  John  Fraaer. 
Minister  for  Econcmica,  Australian  Embassy, 
Washington.  DC.  in  an  October  14. 1986  telephone 
conversation  with  Mr.  Murray  Ross,  Secretary,  Phlx. 
Mr.  Fraser  estimates  that  the  Australian  dollar 
traditionally  accounts  for  2.5%  or  more  of  U.S. 
interbank  currency  trading.  Staff  officials  of  the 
Federal  Reserve  Bank  of  New  York  on  October  6, 
1986  stated  in  a  telephone  conversation  with  Mr. 
Bruce  Teague.  Vioe  President.  Phlx.  that  over  the 
last  six  months,  the  Australian  dollar  was  the  fifth 
most  active  U.S.  interbank  traded  currency. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Partioipants,  or  Others 

No  written  comments  were  solicited 
or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or,   j 

(B)  Institute  proceedings  to  determine 
whether  the  propose  rule  change  should 
be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  tiie 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  15, 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  14, 1986. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  86-28410  Filed  11-21-86;  8:45  am] 
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[Rel.  No.  34-23821;  File  Na  SR-PMx-«6-a6] 

Seif-BefuMory  Orgwiizatlont; 
PropoMd  Rule  Chmge  by  th« 
PMIadolpliia  Stock  CxdMngo,  Inc.; 
RelatInQ  to  Um  of  Irrevocable  Letters 
of  ^ecRt  for  Foreign  Currency  Option 
iMargin 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78fl(b)(l).  notice  is  hereby  given 
that  on  October  20, 1986  the 
Philadelphia  Stock  Exchange.  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  Ul  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizalion's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange, 
("Phlx  or  Exchange")  proposes  to  amend 
Exchange  Rule  722  regarding  the  pilot 
program  respecting  use  of  irrevocable 
letters  of  credit  for  foreign  currency 
option  margin.  The  Vhlx  also  requests 
Commission  approval  of  the  pilot 
program  on  a  permanent  basis.  Italics 
indicate  material  to  be  added;  brackets 
indicate  material  to  be  deleted. 

Rule  722 — Margin  Accounts 

(a)-(d)  No  Change. 

*  *  *  Commentary: 

.01-.05  No  Change. 

.06  [Both]  U.S.  [and  non-U.S.] 
institutions: 

(AJ  (1)  must  supply  the  Exchange  at 
the  time  of  appUcation  for  approval  with 
its  most  recent  annual  financial  report 
and,  in  the  event  such  report  is  as  of  a 
date  more  than  90  days  prior  to  the  date 
of  application,  its  most  recent  published 
quarteriy  financial  statements; 

(2)  must  supply  the  Exchange 
subsequent  to  approval  with  annual 
reports  and  quarterly  financial 
statements  as  issued;  and 

(3)  must  provide  the  Exchange,  in  a 
form  satisfactory  to  the  Exchange, 
appropriate  documentation  as  to 
individuals  authorized  to  sign  letters  of 
credit  on  the  institution's  behalf  and  the 
institution's  legal  authority  to  issue 
letters  of  credit  [;  and]. 

(BJ  Non-U.S.  Institutions: 

(1)  must  supply  the  Exchange  at  the 
time  of  application  for  approval  with  its 
most  recent  annual  financial  report, 
and,  in  the  event  such  report  is  as  of  a 
date  more  than  90  days  prior  to  the  date 
of  application,  its  most  recent  published 
semi-annual  financial  statements: 


(2)  must  supply  the  Exchange 
subsequent  to  approval  with  aaaual 
reports  and  semi-annual  financial 
statements  as  issued;  and 

(3)  must  provide  the  Exchange,  in  a 
form  satisfactory  to  the  Exchange, 
appropriate  documentation  as  to 
individuals  authorized  to  sign  letters  of 
credit  on  the  institution's  behalf  and  the 
institution 's  legal  authority  to  issue 
letters  of  credit 

.07-.09  No  change. 

.10  [A  member  organization's  abiQty 
to  accept  a  letter  of  credit  is  satisfaction 
of  the  margin  due  with  respect  to  a 
customer's  foreign  currency  option 
position(s)  shall  continue  for  a  period  of 
one  year  from  the  effective  date  of  the 
amendment  of  Rule  722(2)(J),  unless 
sooner  terminated  pursuant  to  the 
second  sentence  hereof.  During  the  one- 
year  period  subsequent  to  the  effective 
date  of  the  amendment  of  Rule 
722(c)(2)U].]  7Tt]he  Exchange  may,  at 
any  time,  on  its  own  initiative  or  at  the 
direction  of  the  Securities  and  Exchange 
Commission  or  the  Board  of  Governors 
of  the  Federal  Reserve  System,  suspend, 
terminate  or  otherwise  modify  a  member 
organization's  ability  to  accept  a  letter 
of  credit  in  satisfaction  of  a  customer's 
margin  obligations. 

.11  No  change. 

II.  Self-Regulatory  Organization's 
Statmnent  of  the  Purpose  of,  and 
Statutory  Bans  for.  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  oi^anization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  'a 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  request  Conunission 
approval,  on  a  permanent  basis,  of  the 
Phlx  foreign  currency  option  irrevocable 
letters  of  credit  program  embodied  in 
Phlx  Rule  722 — Margin  Accounts.  The 
Phlx  foreign  currency  option  letters  of 
credit  program  was  approved  as  a  pilot 
program  by  the  Commission  in 
December  1983  after  review  by  the  staff 


of  the  Federal  Reeerve  Board.  >  Hie  pilot 
program  originally  Umited  the  uae  of 
letters  of  credit  to  initial  margin 
requirements.  In  October  1984.  the  Phlx 
reported  to  the  Commission  on  its 
experience  with  the  pilot  program.*  The 
report  recommended  that^e  pilot 
program  be  extended  to  permit  the  use 
of  letters  of  credit  to  satisfy  both  initial 
and  maintenance  margin  requirements; 
it  also  suggested  mod&cation  of  certain 
reporting  requirements  imposed  on 
broker-dealers  accepting  letters  of 
credit.  In  June  1965,  the  Commission 
approved  these  further  amendments  to 
Phbc  Rule  722.'  In  April  1988.  the  Hibc 
reported  to  the  Commission  that  the 
pilot  program  was  positioned  for 
significandy  expanded  utilization.* 
Since  that  report,  another  domestic 
financial  institution,  Pittsburgh  National 
Bank,  has  been  approved  by  the  HUx  for 
participation  in  the  program  and 
significantly  larger  letters  of  credit  have 
been  issued  by  existing  partidpants. 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  (rf  the  Secorities  Exchange  Act  of 
1934  since  it  facilitates  trading  activities 
of  customers,  enabling  them  to  effect 
different  trading  strategies  in  foreign 
currency  options  without  immediate 
concern  for  cash  flow  problems  arising 
from  margin  requirements.  The  Phlx 
asserts  that  the  growth  of  the  use  of 
letters  of  credit  has  been  orderly  and 
undertaken  in  a  prudent  manner  by 
issuing  institutions  and  accepting 
broker-dealer  organizations.  The 
proposed  rule  change  takes  into  account 
the  different  financial  reporting 
timetable  non-U.S.  institutions  operate 
under  it  provides  an  alternative  semi- 
annual standard  for  submission  of  such 
information  to  the  Exchange  since 
quarterly  financial  statements  are 
unavailable  from  non-U.S.  institutions. 
The  Phlx  anticipates  that  usage  of  letters 
of  credit  will  accelerate  as  recognition 
of  their  flexibihty  in  margining  and 
trading  of  foreign  currency  options  is 
perceived  by  ciutomers.  financial 
institutions,  and  clearing  broker-dealer 
organizations.  An  important  factor  in 
achieving  increased  use  of  letters  of 
credit  is  the  recognition  which  will  be 
fostered  by  Commission  approval  of  this 


■  SecuriUe*  Exchange  Act  lUleaM  No.  34-20«07. 
December  IS.  1883. 48  FR  50862. 

■  Letter  ttoa  Robert  B.  Cilmore.  Seitior  Vice 
President  PUx.  to  Richard  G.  Ketcbum.  Director, 
Diviiion  of  Market  Regulation,  SEC  dated  October 
IS.  1884. 

*  Securitiet  Exchange  Act  Reteaae  No.  34-22188. 
]une  28, 1985.  50  FR  31802. 

*  Letter  from  Susan  R.  Mann.  Vice  President.  Phlx. 
to  Richard  G.  Ketchum,  Director,  Division  of  Market 
Regulation.  SEC.  dated  April  30. 1988. 
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rule  change,  which  will  take  the  program 
from  a  pilot  to  a  permanent  status. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Wilx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  the  Proposed  Rule  Change 
Received  from  Members,  Participants, 
or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioa  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Reguter  or  within  such  longer  period:  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-  regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule,  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi^m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  15. 1986. 

For  the  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 


Dated:  November  17, 1986. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  26411  Filed  11-21-66;  8:45  am] 

BILUNO  COOE  SDIO-OI-M 


[Rel.  No.  15412;  (RIe  No.  811-3161)] 

Franklin  Mesblc  Coip.;  Application  for 
an  Order  Dtclaring  that  Applicant  Has 
Ceased  to  be  an  Investment  Company 

November  13, 1986 

Notice  is  hereby  given  that  Franklin 
Mesbic  Corporation  ("Applicant"),  1 
Rockefeller  Plaza.  New  York,  New  York 
10020,  registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
closed-end,  diversified,  management 
investment  company,  filed  an 
application  on  July  8, 1986,  and 
amendments  thereto  on  September  12, 
and  November  7, 1986,  for  an  order  of 
the  Commisaion,  pursuant  to  section  8(f) 
of  the  Act,  declaring  that  Applicant  has 
ceased  to  be  an  investment  company. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  applicable 
provisions  thereof. 

Applicant  is  registered  under  the  Act 
and  filed  a  registration  statement 
pursuant  to  Section  8(b)  of  the  Act  on 
March  30, 1981.  Applicant  states  that  it 
has  not  more  than  100  securityholders 
for  purposes  of  section  3(c)(1)  of  the  Act 
and  rules  thereunder,  has  never  made  a 
public  offering  of  its  securities,  and  does 
not  propose  to  make  a  public  offering  or 
engage  in  business  of  any  kind. 
Applicant  alao  states  that  it  still  exists 
as  a  New  York  corporation,  but  that  it 
never  had  any  assets  nor  conducted  any 
business,  and,  thus,  no  funds  are 
available  for  the  cost  of  dissolution  and 
no  distributions  were  made  to  its 
shareholders.  Applicant  further  states 
that  it  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securityholders  of  Applicant,  that  it  is 
not  a  party  to  any  litigation  or 
administrative  proceeding  and  does  not 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
winding-up  its  affairs. 

Notice  is  fittther  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  9, 1986,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 


and  Exchange  Cbmmission,  450  5th 
Street.  NW.,  Washington,  DC  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date  an 
order  disposing  of  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  86-26412  Filed  11-21-88;  8:45  am) 
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[Rel.  No.  IC-15417^  (812-6483)) 

National  Australia  Bank  Umlted; 
Application  for  Exemption 

November  17, 1986. 

agency:  Securities  and  Exchange 
Conmiission  ("SBC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicant-  National  Australia  Bank 
Limited  ("Applicant")  (formeriy 
National  Commercial  Banking 
Corporation  of  Australia  Limited). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  all  provisions. 

Summary  of  Applicant  Applicant 
seeks  an  order  amending  an  existing 
order  to  permit  it  to  issue  and  sell  its 
equity  securities  in  the  United  States, 
either  directly  or  In  the  form  of 
American  Depository  Shares,  evidenced 
by  American  Depository  Receipts.  The 
prior  order  (Investment  Company  Act 
Release  No.  13520,  September  21, 1983) 
permits  Applicant  to  issue  and  sell  its 
commercial  paper  and  other  debt 
securities  in  the  United  States. 
DATE  Filing  Date:  The  application  was 
filed  on  September  23, 1986,  and 
amended  on  October  21, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  ths  SEC  by  5:30  p.m.  on 
December  12, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  sei.d  it  to 
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the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notincation  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  c/o  David  M.  Huggin,  Esq., 
Sullivan  &  Cromwell,  125  Broad  Street, 
New  York,  New  York  10004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  R.  Siclari,  Staff  Attorney  (202) 
272-2847  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 
Applicant's  Representations: 

1.  Applicant  is  a  private  trading  bank 
licensed  under  the  Banking  Act  1959  of 
the  Commonwealth  of  Australia  (the 
"Banking  Act")  to  carry  on  the  business 
of  banking  in  Australia.  A  "trading 
bank"  as  that  term  is  used  in  Australia 
is  the  same  as  a  "commercial  bank"  as 
that  term  is  generally  understood  in  the 
United  States. 

2.  Applicant's  principal  business, 
similar  to  that  of  major  United  States 
banks,  is  the  receipt  of  deposits  and  the 
making  of  loans,  but  it  also  conducts  or 
engages  in,  either  directly  or  through 
subsidiaries,  a  savings  bank  business, 
the  provision  of  consumer  credit,  lease 
and  mortgage  finance,  factoring, 
merchant  banking,  insurance,  travel, 
trust  and  investment  services,  and  share 
and  stockbrokerage. 

3.  Applicant  currently  ranks  as  the 
third  largest  trading  bank  in  Australia, 
among  the  ten  largest  companies  in 
Australia,  and  was  ranked  108th  among 
the  world's  laigest  commercial  banks  at 
year  end  1985.  As  of  March  31, 1986, 
Applicant  had  total  assets,  on  a 
consolidated  basis,  of  A$39.2  billion,  of 
which  A$25.3  billion  (64.5%)  consisted  of 
loans,  advances,  bills  discounted  and 
other  lending  (including  loans  to 
authorized  dealers  in  the  short  term 
money  market,  money  at  short  call — 
overseas  and  amounts  due  frdm  other 
banks),  and  total  liabilities  of  A$37.1 
billion,  of  which  A$29.9  btllion  (80.6%) 
consisted  of  deposits,  both  time  and 
demand  (including  amounts  due  to 
banks).  Its  consolidated  net  operating 
profit  for  the  six  months  ended  March 
31. 1986.  was  A$153.4  million,  of  which 
94.2%  was  attributable  to  its  banking 
business. 

4.  Applicant  is  subject  to  extensive 
regulation  by  the  Reserve  Bank  of 


Australia  under  the  Banking  Act.  Such 
regulation  includes,  inter  alia,  statutory 
reserve  deposit  requirements,  prudential 
supervision  of  banking  operations  and 
capital  adequacy,  controls  over  lending, 
interest  rates  and  types  of  investments, 
and  reporting  requirements.  Applicant 
also  complies  with  the  Reserve  Bank's 
guidelines  regarding  association  with 
non-bank  institutions.  Applicant  is  also 
subject  to  extensive  regulation  by  the 
Victorian  (State)  Corporate  Affairs 
Office  and  the  Australian  Associated 
Stock  Exchange,  and  to  inspection  by 
the  Commonwealth  Auditor  General  at 
least  annually. 

5.  With  respect  to  its  operations  in  the 
United  States,  Applicant  operates  a  full 
federal  branch  in  New  Yoric,  a  limited 
federal  branch  in  Chicago,  a  state 
agency  in  Los  Angeles,  and  three 
representative  offices.  The  full  and 
limited  federal  branches  are  Ucensed 
under  the  provisions  of  the  International 
Banking  Act  of  1978  ("the  IBA")  and, 
therefore,  are  subject  to  most  of  the 
restrictions  on  interstate  banking  and  on 
non-banking  activities  imposed  by  the 
Bank  Holding  Company  Act  of  1956. 
Applicant  is  also  subject  to  extensive 
supervision  and  regulation  by  the 
Comptroller  of  the  Currency  including, 
but  not  limited  to.  furnishing  financial 
and  other  information,  lending  and  other 
prudential  limitations,  and  reserve  and 
reporting  requirements  similar  to  those 
imposed  oa  domestic  banks.  The  Los 
Angeles  agency  is  Ucensed  and  subject 
to  extensive  regulation  by  the 
Superintendent  of  Banks  of  the  State  of 
California. 

6.  As  of  March  31, 1986,  Applicant  had 
Stockholders  Funds  of  A$2.1  billion  and 
A$1.8  billion  of  assets  recorded  on  the 
books  of  its  United  States  branches  and 
agency.  The  figures  included  herein  are 
unaudited,  and  on  March  31, 1986,  the 
noon  buying  rate  for  cable  transfers  in 
New  York  City  payable  in  Australian 
dollars,  as  certified  for  customs 
purposes  by  the  Federal  Reserve  Bank 
of  New  York,  was  U.S.  $0.7116= A$1.00. 

7.  Applicant  believes  its  assets,  two 
branches  and  state  agency  in  the  United 
States  constitutes  a  bona  fide  presence 
in  the  United  States. 

8.  The  proposed  offer  and  sale  of 
Applicant's  equity  securities  in  the 
United  States  would  be  eithet  (a) 
pursuant  to  a  firm  commitment 
underwritten  public  offering  registered 
under  the  Securities  Act  of  1933  (the 
"1933  Act"),  (b)  pursuant  to  an 
exemption  from  the  registration 
requirements  of  the  1933  Act  which,  in 
the  opinion  of  U.S.  counsel  to  Applicant, 
was  available  to  Applicant  with  respect 
to  such  offers  and  sales,  or  (c)  pursuant 
to  the  advice  of  the  staff  of  the  SBC  that 


it  would  not  recommend  that  the  SEC 
take  any  action  under  the  1933  Act  if 
such  offers  and  sales  were  made 
without  registering  such  securities  under 
the  1933  Act. 

9.  In  connection  with  any  registered 
public  offering,  or  in  connection  with 
listing  Applicant's  equity  securities  on  a 
national  securities  exchange  or  having 
such  securities  quoted  on  an  "automated 
inter-dealer  quotation  system." 
Applicant's  equity  sectirities  would  be 
registered  under  the  Securities  Exchange 
Act  of  1934  (the  "1934  Act")  and 
Applicant  would  thereafter  file  periodic 
reports  pursuant  to  the  1934  Act.  In 
addition.  Applicant  currently  makes 
available  to  the  SEC  the  documents 
required  to  establish  the  exemption  fixim 
registration  under  the  1934  Act  found  in 
Rule  12g3-2(b)  thereundw,  which 
exemption  is  ciurently  available  to  it 

la  The  requested  order  is  both 
necessary  and  appropriate  in  the  public 
interest  because  Applicant  would  be 
effectively  precluded  from  issuing  and 
selling  its  equity  securities  in  the  United 
States  if  it  were  required  to  register  as 
an  investment  company  and  comply 
with  the  provisions  of  the  1940  Act  Such 
a  result  would  be  both  inherently 
inequitable  and  in  direct  conflict  with 
the  objective  of  the  IBA  which  was 
intended  to  place  United  States  and 
foreign  banks  on  a  basis  of  competitive 
equality  in  their  transactions  in  the 
United  States.  The  order  also  enables 
Investors  to  purchase  in  the  United 
States  equity  securities  issued  by 
Applicant  with  the  protection  of  the 
disclosure  provisions  of  the  1933  Act 

11.  The  order  is  consistent  with  the 
protection  of  investors  because:  (1) 
There  are  already  in  place  regulatory 
structures  which  afford  sufficient 
protection  for  Investors:  (2)  Applicant  is 
subject  to  a  regulatory  structure 
comparable  to  that  imposed  on  the 
United  States  banks;  and  (3)  the 
particular  abuses  against  which  the  1940 
Act  was  directed  are  not  present  in  the 
instant  case. 

12.  The  order  is  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  since 
Applicant  is  a  closely  regulated  banking 
entity  with  Investments  and  objectives 
totally  different  from  the  investment 
companies  at  which  the  1940  Act  Is 
directed  and  for  which  its  substantive 
provisions  are  neither  necessary  nor 
suitable. 

13.  Applicant  undertakes  that  any 
offering  of  its  equity  securities  in  the 
United  States  will  be  made  on  the  basis 
of  disclosure  documents  which  are 
appropriate  and  customary  for  such 
offering,  whether  made  pursuant  to  a 
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regxstiaiian  statemeat  under  4ie  1933 
Act  or  an  exeiBptioa  tliepefroni. 

14.  In  connection  wtth  any  SHch 
offering  in  the  United  States,  Applicant 
also  undertakes  to  appoint  an  agent  to 
accept  swvice  of  process  in  any  action 
based  on  ftie  equity  securities  and 
instituted  in  any  State  or  Federal  court 
located  in  Nevr  York  City  by  a  holder 
thereof  and  will  expressly  submit  to  the 
jurisdiction  of  any  such  court  for  the 
purposes  of  any  such  actioa  Such 
appointment  of  an  agent  to  accept 
service  of  process  and  such  consent  to 
jurisdiction  will  be  irrevocable  so  long 
as  any  of  the  equity  securities  issued  in 
reliance  on  the  amended  order  sought 
hereby  are  outstaoding  in  the  United 
States. 

15.  Applicant  bulher  undertakes  to 
only  issue  equity  securities  in  the  United 
States  so  lon^  as  it  is  supervised  and 
examined  by  governmental  authorities 
in  Australia  having  the  po»ver  of 
supervision  over  banks  in  that  country 
and  by  State  or  Federal  authorities  in 
the  United  States  having  the  power  of 
supervision  over  banks  in  this  country. 
Applicant  represents  that  it  presently 
intends  to  maintain  its  banking 
operations  in  Australia,  and  has  no 
present  intention  to  curtail  such 
operations  so  that  it  would  cease  to  be 
regulated  as  a  bank  in  Australia. 

1&  Applicant  represents  that  it 
presently  intends  to  maintain  its 
banking  operations  in  the  Umted  States. 
If,  however,  such  operatioBs  in  the 
future  are  curtailed  with  the  result  that 
Applicant  is  no  looger  regulated  as  a 
bank  in  the  United  States.  Apfdicant 
will  contsuie  to  comply  with  its 
undertaldqgs  cooceming  appointment  of 
an  agent  in  New  York  City  and 
submission  to  jurisdiction,  as  set  forth  in 
the  Application,  raitil  «ich  time  as  there 
shall  be  no  holders  in  the  United  States 
of  equity  securities  of  the  Applicant 
i8»ued  in  reliance  «pon  any  Commission 
order  made  pursuant  to  the  Application. 

Applicant's  Conditions: 

Applicant  consents  to  any 
Conunission  order  being  expressly 
conditioned  on  its  compliance  with  the 
undertakings  and  representations 
contained  in  the  Application. 

For  Ihe  Coiniiiitgion,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-26413  Filed  11-21-86;  8:45  am] 
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[R«L  Ma  34-2»«4;  Fito  Mo.  S7-«20] 

Options  Price  Reporting  Plan:  Notice 
of  tanmecfiate  EffecthwneM  of 
Amendment 

On  October  28, 1986.  the  participants 
in  the  "Options  Price  Reporting 
Authorit/'COPRA")  submitted  to  the 
Commission,  pursuant  to  Rule  llAa3-2 
under  the  Securities  Exchange  Act  of 
1934  ("Act"),  an  amendment  to  the  'Tlan 
for  Reporting  of  Consolidated  Options 
Last  Sale  Reports  and  Quotation 
Information,"  >  which  was  submitted  to 
the  Commission  pursuant  to  section 
llA{a)(3)(BJ  of  the  Act.^ 

I.  Description  of  the  AmenflineDt 

OPRA  proposes  to  establish  a  fee  to 
be  paid  by  vendors  and  subscribers  who 
furnish  a  voioe-synthesized  market  data 
service  to  their  customers.  The  fee 
would  be  established  at  a  monthly  rate 
of  $5JX)  per  active  computer  port 
through  which  the  service  is  provided. 

II.  Purpose  of  the  Amendment 

OPRA  indicates  that  the  purpose  of 
the  new  fee  is  to  permit  securities  firms 
and  others  to  offer  a  voice-syntliesized 
market  data  service  to  their  customers 
without  requiring  the  customers  who 
receive  the  service  to  become  OPRA 
subscribers  and  pay  applicable 
subscriber  fees.  Currently,  OPRA 
contracts  state  that  OPRA  vendors  may 
provide  such  •  service  to  only  OPRA 
subscribers.  Several  firms  have 
indicated  to  OPRA  that  they  could  lower 
the  cost  of  providing  current  market 
information  to  their  customers  by  having 
computers  that  can  respond  to 
customer's  inquiries  with  quotations 
dehvered  in  synthesized  speech. 
However,  »mA  a  service  would  not  be 
practical  if  every  customer  who  could 
make  an  inquiiy  of  a  computer  had  to  be 
an  OPRA  subacrib)er  subject  to 
subscrit)er  fees.  The  proposed  new  fee 
would  replace  such  a  requirement  b^ 
imposing  a  small  device  chage  on  the 
firm  fHt)viding  the  service.  The  charge  is 
consistent  with  OPRA's  present  fee 
structure,  which  imposes  a  charge  upon 


'  See  Securities  Exchange  Act  Release  Na  17838 
(March  18. 1981). 

*  The  Commission  previously,  by  order,  granted 
regiBtration  to  OPtA  as  a  securities  information 
processor.  A(  that  time.  OPRA's  functions  were 
limited  to  the  coliaction  and  dissemination  of 
options  last  sale  rqxMls.  See  Securities  Exchange 
Act  Release  No.  12035  (January  22, 1976),  41  FR 
4372,  In  order  to  comply  with  the  procedures  of  Rule 
llAa3-2  applicable  to  the  estsblishmeni  of  fees  for 
exclusive  securities  processors.  OPRA  has  filed  this 
fee  as  a  Plan  amendment  under  the  Rule. 


professional  subscribers  based  upon  the 
nuimber  of  devices  throu^  which 
current  maiicet  information  may  be 
accessed.  The  new  fee  has  been 
established  at  a  level  below  the 
aggregate  subscriber  fee  that  would  be 
payable  if  a  voice-synthesized  service 
could  be  offered  only  to  subscribers. 

III.  Manner  ai  Implamentation  of  llii 
Amendment 

"Hie  Voice-Synthesized  Market  Data 
Service  Fee  will  be  implemented  by 
adopting  a  Voice-Synthesized  Market 
Data  Service  Rider  to  OPRA's  existing 
vendor  and  subscriber  agreements,' 
which  must  be  executed  by  every 
subscriber  of  vendor  who  wishes  to 
offer  this  service.  The  Rider  describes 
the  terms  and  conditions  governing  the 
service.  j 

rv.  Request  for  Cennnent 

PucMiant  to  Rule  llAe3-2(c)(3)  under 
the  Act,  the  amendment  and  the  Voice- 
Synthesized  Maiioet  Data  Service  Fee 
and  Rider  became  effective  upon  filing 
with  the  Comraisiian.  The  Ccininission. 
however,  may  siuamarily  abrogate  ft» 
amendment  withia  60  days  of  its  filing 
and  require  refiling  and  approval  of  the 
amendment  by  Conunission  order 
pursuant  to  Rule  llAa3-2(c)(2j.  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  fortiie  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets,  to  remove 
impediments  to  aod  perfect  the 
mechanisms  of  a  national  maiket 
system,  or  otherwise  in  furdierance  of 
the  purposes  of  the  Act  In  order  to 
assist  the  Commieaion  in  detenaining 
whether  to  abrogate  the  ameadmoit  and 
to  require  refihng  end  fiirther  review, 
interested  pentaa  are  invited  to  eubmit 
their  comments  to  foBathan  G.  Katz, 
Secretary.  Securities  and  Exchange 
Commission  4S0  Fifth  Street,  N.W., 
Washington.  DC  20549, 1^  December  15, 
1986.  All  communications  should  refer  to 
File  No.  S7-820. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  porsuant  to  delegated 
authority,  17  CFR  200.30-3(a)(27). 

Dated:  November  )4, 1066. 
Jonathan  G.  Katz.      I 
Secretary. 
[FR  Doc.  86-28407  Filed  ll-21-«6;  MH,  ant] 

BILLING  CODE  WKV^I-H 


'  See  Exhibit  A  of  OPRA's  submission  ffled 
October  ZS,  1SBB. 
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DEPARTMENT  OF  STATE 

Advisory  Committee  on  International 
Investment,  Technology,  and 
Development;  Meeting 

The  Department  of  State  will  hold  a 
meeting  of  the  Advisory  Committee  on 
International  Investment,  Technology, 
and  Development  on  December  12. 1986 
from  9:30  a.m.  to  12:30  p.m.  The  meeting 
will  be  held  in  Conference  Room  1107  of 
the  Department  of  State.  2201  C  Street 
NW..  Washington,  DC  20520. 

At  the  end  of  this  year  the  Department 
will  reorganize  the  Advisory  Committee. 
Consequently,  this  will  be  the  last 
session  of  the  Committee  as  it  is 
presently  constituted.  The  various 
functions  of  the  Committee  will 
continue.  A  brief  explanation  of  the 
plans  for  reorganization  will  be  given  at 
the  December  8  meeting. 

Agenda  and  Approximate  Times: 
— a:30    OECD— Latest  developments, 
including  a  discussion  of  priorities 
and  future  directions  for  international 
investment  in  the  OECD. 
Members  are  encouraged  to  make 
comments  or  suggestions  on  how  U.S. 
interests  related  to  international 
investment  can  best  be  served  in  the 
OECD. 
William  B.  Milam,  Deputy  Assistant 
Secretary  for  International  Finance 
and  Development.  Department  of 
State. 
— ^10:15    Multilateral  Investment 
Guarantee  Agency  (MICA).  Recent 
Developments.  James  Conrow.  Deputy 
Assistant  Secretary  for  Developing 
Nations.  Department  of  the  lYeasury. 
— 11«)    Bilateral  Investment  Treaties 
(BITs):  Where  do  we  stand?  William 
B.  Milam.  Clarke  N.  Ellis.  Director. 
Office  of  Investment  Affairs. 
Department  of  State. 
—11:30    UN  Code  of  Conduct  on  TNCs 
and  UN  Conmiission  on  TNCs.  Latest 
developments  and  significant  issues: 
Clarke  N.  Ellis  and  Walter  Lockwood. 
Deputy  Director.  Office  of  Investment 
Affairs,  Department  of  State. 
— ^12.-00    Reorganization  of  the 
Committee:  Walter  Lockwood. 
Access  to  the  State  Department  is 
controlled.  Therefore,  members  of  the 
public  must  contact  the  Office  of 
Investment  Affairs,  (202)  647-2585.  in 
order  to  arrange  admittance.  Please  use 
the  C  Street  entrance. 

The  Chairman  wUl.  as  time  permits, 
entertain  comments  fi*om  members  of 
the  public  at  the  meeting. 

Dated:  November  13, 1886. 
WaltwB.  Lockwood.  Ir.. 
Executive  Secretary. 
(FR  Doc  86-26352  Piled  ll-a-86: 8:45  am] 

HLLMQ  COOK  47W-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Reports,  Forms,  and  Recoixlkeeping 
Requirements:  Submittals  to  0MB  on 
November  17, 1986 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Notice. 


summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  November  17, 1986,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

RM  FURTHER  INFORMATION  CONTACT: 

John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division.  M-^.  Office  of 
the  Secretary  of  Transportation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  telephone  (202)  366-4735,  or  Gary 
Waxman  or  Sam  Fairchild,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  3228, 
Washington,  DC  20503,  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  Availability  and  ComnMnts 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 


days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  oficials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 

requests  were  submitted  to  OMB  on 

November  17, 1986. 

DOT  No:  2817 

OMB  No:  2135-0002 

By:  St.  Lawrence  Seaway  Development 
Corporation 

Title:  Application  for  Preclearance 

Form(8):  S/VM  429-01-60  (Canadian 
form] 

Frequency:  On  occasion 

Respondents:  Businesses  or  other  for- 
profit 

Need/Use:  Used  by  the  Corporation  to 
determine  whether  vessels  are 
properly  fitted  in  a  manner  to  allow  it 
to  safely  transit  through  the  Seaway 
system. 

DOT  No:  2818 

OMB  No:  2135-0003 

By:  St.  Lawrence  Seaway  Development 
Corporation 

Title:  Transit  Declaration 

Form(s):  S/VM  755-11-77  (Canadian 
form) 

Frequency:  On  occasion 

Respondents:  Businesses  or  other  for- 
profit 

Need/Use:  Assessment  of  toll  charges  in 
accordance  with  the  St.  Lawrence 
Seaway  Tariff  of  Tolls. 

DOT  No:  2819 

OMB  No:  2135-0004 

By:  St.  Lawrence  Seaway  Development 
Corporation 

Title:  Seaway  Explosive  Permit 

Form{8):  SLSDC-10-7-1-6200.31 

Frequency:  On  occasion 

Respondents:  Businesses  or  other  for- 
profit 

Need/Use:  Providing  for  certain 
safeguards  in  transiting  the  Seaway 
system. 

DOT  No:  2820 

OMB  No:  2130-0523 

By:  Federal  Raibvad  Administration 

Title:  Rear-End  Marking  Devices 

Form(s):  None 

Frequency:  Recordkeeping  and  On 
occasion 

Respondents:  Railroads 

Need/Use:  The  Federal  Railroad 
Administration  reviews  and  evaluates 
the  data  to  determine  if  the  device 
meets  critical  angle,  color  and 
intensity  requirements. 

Dot  No:  2821 

OMB  No:  2130-0519 

By:  Federal  Raiboad  Administration 

Title:  Bad  Order  and  Home  Shop  Card 

Form(s):  None 
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Frequeacy:  Oq  occasioo 
Respondents:  Railroads 
Need/Use:  The  Bad  Oder  and  Home 
Shop  Card  allows  a  railroad  to  move 
defective  freight  cars  to  a  designated 
repair  point  and  allows  the  Federal 
Railroad  Administration  to  determine 
if  cars  which  are  an  inunediate  hazard 
are  being  moved  in  trains. 
Dot  No:  2822 
OMB  No:  New 

By:  Federal  Highway  Administration 
Title:  Certification  of  Enforceaaent  of 

Heavy  Vehicle  Use  Tax 
Form(s);  None 
Frequency:  Annually 
Respondents:  States 
Need/Use:  For  FHWA  to  obtain  a 
certification  from  each  Stale  as  proof 
of  payment  of  the  vehicle  use  tax. 
Dot  No:  2823 
OMB  No:  New 

By:  Federal  Highway  Administration 
Title:  Nationwide  Truck  Activity  and 

Commodity  Survey 
Form(s):  None 
Frequency:  One  time  only 
Respondents:  Farms/businesses  or  other 

organizations 
Need/Use:  To  provide  DOT  essential 
data  for  the  analysis  of  highway  user 
charges,  truck  size  and  weight  issues, 
and  related  aspects  of  the  Federal-Aid 
Highway  Program. 
Dot  No:  2824 
C»i1B  No:  212S-0040 
By:  Federal  Highway  Administration 
Title:  Annual  Interstate  Maintenance 

Program 
Form(s):  N/A 
Frequency:  Annually 
Respondents:  State  highway  agencies 
Need/Use:  To  meet  the  requirements 
contained  in  23  CFR  Subpart  E,  which 
requires  each  state  to  certify  that  the 
Interstate  System  is  being  maintained 
in  accordance  with  an  approved 
Interstate  Maintenance  Program. 
Dot  No:  2825 
OMB  No:  2120-0505 
By:  Federal  Aviation  Administration 
Title:  Indirect  Air  Carrier  Security,  FAR- 

109 
Form(s):  None 
Frequency:  On  occasion 
Respondents:  fiusinesaes  (Indirect  Air 

Carriers) 
Need/Use:  Security  programs  required 
by  FAR-IOQ  set  forth  procedures  to  be 
used  by  iadirect  air  earners  in 
carrymg  out  their  responsibilities 
involviqg  the  protection  of  persons 
and  property  against  acts  of  criminal 
violence  and  aircraft  piracy  in  the 
forwarding  of  package  carga 
Dot  No:  2828 
OKffl  No:  213(M)QM 
By:  Federal  Railroad  Adminiatration 


Tide:  Railroad  Locomotive  Safety 

Standards 
Form(s):  FRA-F-6180-49A 
Frequency:  On  occasion  and 

Recordkeeping 
Respondents:  Railroads 
Need/Use:  The  Federal  Railroad 
Administration  utilizes  the 
information  in  the  enforcement  of  the 
Locomotive  Inspection  Act  and  in  post 
accident  investigations. 
Dot  No:  2827 
OVIB  No:  2115-0066 
By:  Federal  United  States  Coast  Guard 
Title:  Shipping  Articles 
Form(8):  GG-705A 
Frequency:  On  occasion 
Respondenta;  U.S.  Merchant  Seamen 
and  Ship^ng  Companies 

Need/Use:  This  information  oollection 
requirement  is  needed  by  the  Coast 
Guard  to  meet  statutory  obligations. 
The  shipping  articles  are  used  to 
ensure  that  various  navi^tional 
statutes  are  being  complied  with  for 
its  commercial  vessel  safety  program. 
This  rnfoimation  is  used  by  (IJ  the 
Coast  Guard  as  a  permanent  voyage/ 
contractual  record;  (2J  seamen  to 
obtain  thar  entitlements  or  benefits; 
and  (3)  casualty  investigators  to 
examine  the  qualifications  of  crew 
members. 

Dot  No:  2828 

OMB  No:  2115-0111 

By:United  States  Coast  Guard 

Title:  Course  Approvals  for  Merchant 
Marine  Training  Schools 

Form(s):  N/A 

Frequency:  Every  5  years  for  reporting;  1 
year  for  recordkeeping 

Respondent!:  Merchant  Marine  Training 
Schools 

Need/Use:  This  information  collection 
requirement  is  needed  and  used  by 
the  Coast  Guaid  to  approve  the 
curriculuia  facility  and  faculty  for 
these  training  schools.  Collection  of 
this  infonaation  ensures  that  training 
programs  meet  minimum  standards. 
The  courses  may  be  substituted  for 
required  sea  experience  or  training. 

DOT  No:  2829 

OMB  No:  2115-0514 

By:  U.S.  Coast  Guard 

Title:  Licenses  and  Certificates  of 
Registry  for  U.S.  Merchant  Marine 
Personnel 

Form(s):  CG-887.  CG-2849,  CG-2987. 
CG-3750,  CG-4865.  CG-5205,  CG-5206 

Frequency:  Every  five  years 

Respondents  Vessel  pilot  master,  chief 
engineer,  diief  mate,  second  or  third 
mate,  first,  second  or  third  engineer, 
radio  officer,  staff  officer,  and 
operators  of  small  passenger  or 
uninspected  towing  vessels 

Need/Use:  Tliis  information  collection 
requiremeit  is  needed  and  used  by 


the  Coast  GuArd  to  identify  licensed 
officers  as  qualified  to  serve  on  a 
vessel  in  one  of  the  above  capacities. 
DOT  No:  2830 
OMB  No:  2115-0003 
By:  United  States  Coast  Guard 
Title:  Casualty  Reporting  Requirement 
Form(s):  CG-2e92  and  CG-2692A 
Frequency:  On  occasion 
Respondents:  Oivners,  agents,  or 
persons  in  charge  of  vessels  and 
outer-contineatai  shelf  facilities 
Need/Use:  These  information 
requirements  are  required  by  46  USC 
6101  and  43  U^C  1348.  "Hie 
information  is  needed  to  inform  the 
Coast  Guard  that  a  verael  or 
personnel  casualty  has  occxnred  and 
to  conduct  investigations  as  required 
by  46  U.S.C.  8101.  The  information  is 
used  to  initiate  •u^>enBion  and 
revocation  proceecteigs  against 
licenses  or  docoraents  heki  be 
merchant  seamen  due  to  negligence, 
in  attention  to  duty,  misconduct  or 
violation  of  law  or  regulation 
connected  mth  ttte  casualty.  These 
investigative  reports  are  used  by  other 
Federal,  state  or  local  agencies  for 
law  enforcement  or  odier  purposes;  by 
law  firms  for  litigation  purposes,  and 
by  shipping  campaoies,  seamen 
unions,  researchers  and  other 
interested  parties. 

DOT  No:  2831 

OMB  No:  New 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  Letter  to  Motor  Vehicle 
Manufacturera 

Fonn(s):  None 

Frequency:  One  time  only 

Respondents:  Motor  vehicle 
manufactures 

Need/Use:  To  prepare  a  report  to 
Congress  (requested  by  the  Committee 
on  Appropriations)  that  anal^'zes  the 
auto  manufacturers'  methods  of 
meeting  the  crash  protection 
requirements  off  FMVSS  No.  208. 

DOT  No:  2832 

OMB  No:  2127-0047 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  Od«meter  Disclosure 
Statement,  Part  580 

Form(s):  None 

Frequency:  On  Occasion 

Respondents:  Individuals  thru  smaQ 
businesses 

Need/Use:  15  U.3.C.  1988  requires  the 
Secretary  to  prescribe  rules  regarding 
the  transferor  of  a  motor  vehicle  to 
give  a  written  disclosure  statement  to 
the  transferee. 

DOT  No:  2833 

OMB  No:  2115-0063 
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By:  U.S.  Coast  Guard 

Title:  U.S.  Merchant  Marinen 
Documents  with  Various 
Endoraenents 

Form(s}:  CG-2838 

Frequency:  On  occasion 

Respondents:  Personnel  i««wnfffg  or 
employed  aboard  U^.  merchant 
vessels 

NeedAJse:  This  information  collection 
requirement  is  needed  to  ensure  the 
effectiveness  of  the  commercial  vessel 
safety  program.  The  infonnation  is 
used  by  the  Coast  Guard  and  shipping 
companies  to  determine  qualifications 
of  shipboard  personnel  and  to  ensure 
that  only  qualified  personnel  sail  U.S. 
merchant  vessels. 

Issued  in  Washington.  DC  on  November  17, 
1986. 

lohn  E.  Tumar. 

Director  (^Infoanatioa  Reaouree 
MaitagemenL 

[FR  Doc  Sft-^flSaS  Filed  11^21-80:  8:45  am] 


AppOcattons  for  CarWieatM  Of  Public 
ConvMtonoe  and  NacMsity  and 
Foraign  Air  Camar  Parrotta  raad  Undar 
Subpart  Q  During  tha  Waak  Endad 
Novambar  14. 1986 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  sw].).  The  due  date  for 
answers,  conforming  applicatifm,  or 
motions  to  modify  scope  are  set  fnth 
below  for  each  applteation.  Following 
the  answer  period  DOT  may  process  ^ 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  die 
adoption  of  a  sbow^cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  fiirdier  proceedings. 

Oodcef  Na  44496 

Date  Filed:  Novend>er  14, 1986. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  12. 1986. 

Description:  Application  of  Nippon 
Cargo  Airlines  Co..  Ltd..  pursuant  to 
section  402  of  the  Act  and  Salq;>art  Q  of 
the  Regulations,  applies  for  an 
amendment  of  its  foraign  air  carrier 
permit  for  authority  to  engage  in  charter 
foreign  air  transportation  of  pn^Mrty 
and  mail  between  the  United  Stataa  and 
Japan. 

Docket  ito.  48886 

Dated  Filed:  November  13. 1986. 


Due  Date  for  Answers,  Conforming 
Applications,  tH' Motion  to  Modify 
Scope:  December  11. 198a 

Description:  Amendment  No.  2  to  the 
Application  of  Catibay  Pacific  Airways 
Limitsd  to  operate  scheduled  air 
services  with  passenger/combination 
aircraft  over  U.K.  Route  6  as  descry}ed 
in  ^  Air  Transport  Services  Agreement 
between  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland  and  the 
United  States. 
PbyilisT.Kayior. 

C/iJef,  Documantary  Sen^icea  Diviaion. 
[FR  Doc  86-4(6340  PIM  11-21-86:  8^t5  wn] 
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Aviation  Procaadings;  Agraamanis 
Fliad  Owing  tha  Waak  Ending 
Novambar  14. 1666. 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  406, 
408. 412.  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  Na  44488 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Piled:  November  13, 1986. 

Subject  CAFs  ex  UK/Glbraltar  to  So 
Atlantic  Points. 

Proposed  Effective  Date:  December  1, 
1986. 

Dockat  No.  44488  Kr-1  ft  B-8 

Parties:  Members  of  International  Air 
Transport  Association. 

Dote  Filed:  November  13, 1988. 

Sub/eet  Amend  Within  Africa  Fares 
and  CAFs. 

Proposed  Effective  Date:  December  1, 
1986. 

Docket  No.  44480 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed-  November  IS.  1986. 

Subject-  CAFs  ex  UK/Obraltar  to 
select  Mid  Atlantic. 

Proposed  Effective  Date:  December  1. 
1986. 

Docket  Na  44491  R-1  ft  R-S 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  Novunber  13. 1988. 

Subject  Auth-Eur  Arbitraries  and 
ExcuratoB  Farea. 

Proposed  Effective  Date:  December  1. 
1986. 

Dodcal  Na  44482  R-1  ft  R-a 

Parties:  Membws  of  International  Air 
Transport  Asaodatkm. 

Date  Filed-  November  13, 1886. 

Subject  Amend  Jap/Kop-Eiu-  Afr 
CAFs/Fares. 


Proposed  Effective  Date:  December  1, 
1986. 

Docket  No.  44483 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  November  13, 1986. 

Subject  Increase  rates  ex  Yemen  by 
7%. 

Proposed  Effective  Date:  December  1, 
1986. 

Dodcet  Na  44494  R-1  ft  R-S 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed-  November  13, 1986. 

Subject  Aust/NZ-Japan  CAFs  and 
Japan-Asia  PEX  fares. 

Proposed  Effective  Date:  December  1, 
1986. 

Docket  Na  44488 

Parties:  Alaska  Air  Group,  Inc., 
Alaska  Airlines  Ino,  Jet  America 
Airlines,  Inc.  and  San  Juan  Airlines.  Inc. 

Date  Filed:  November  10, 1986. 

Subject  Joint  Application  of  Alaska 
Air  Group,  Inc.,  Alaska  Airlines,  Inc.  Jet 
America  Airlines,  Inc.  and  San  Juan 
Airlines,  Inc.  for  an  exemption  from  the 
45-day  notice  requirement  of  S  303.57(a) 
of  the  Regdations  in  connection  with 
the  proposed  acquisition  by  Alaska  Air 
Group  of  50  percent  of  the  common 
stock  of  San  Juan.  Alaska  Air  Group 
recently  entered  into  an  agreement  of 
San  Juan.  Alaska  Air  Group  recently 
entered  into  an  agreement  to  acquire  50 
percent  of  the  outstanding  common 
stock  of  San  Juan  and  it  is  contemplated 
that  the  closing  will  take  place  on 
November  30, 1986. 
Phyllis  T.Kayior, 

CNef,  Documaatary  Services  Division. 
[FR  Doc  86-26339  Filed  11-21-88;  8.-45  am] 


[Docket  Na  43343;  Notice  88-14] 

FiNng,  Poating  and  PubHahIng  Of 
Tarttfa  by  Air  Carriara  and  Foraign  Air 
Carriara;  Formation  of  an  Advlaory 
CoiiNiiillaa 

agency:  Office  of  the  Secretary,  DOT. 
ACnON:  Notice  of  formation  of  an 
advisory  committee. 

auMMARV:  The  Department  hereby 
announces  die  establishment  of  an 
advisory  committee  to  make  continuing 
recommendations  on  the  tedmical. 
operatiooal,  and  policy  issues  involved 
in  the  implaiaentatlon  of  the  proposed 
automated  tariff  filing  and  information 
syston.  The  ooBraittae  is  to  be 
compoeed  of  representatives  of  interests 
that  would  be  affected  by  an  electronic 
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tariff  filing  •ystem.  incloding 
representatives  of  airline  tariff  agents, 
airlines,  consumer  groups,  airline 
industry  associations,  and  the 
information  industry. 
DATE:  The  Advisory  Committee  Charter 
(attached  as  Appendix  A)  will  be  filed 
with  the  Secretariat,  General  Services 
Administration,  15  days  after  the  date  of 
this  notice.  Comments  and  requests  to 
participate  as  members  of  the 
Committee  (original  and  12  copies]  are 
due  by  December  9, 1986. 
AOORSSS:  Conmients  and  requests  to 
participate  should  be  mailed  to  Docket 
Clerk,  C-55,  Docket  43343,  Department 
of  Transportation.  Room  4107, 400  7th 
Street,  SW.,  Washington,  DC  20590. 
Comments  will  be  available  for  review 
by  the  public  at  this  address  from  9:00 
a.m.  through  5:00  p.m.,  Monday  through 
Friday.  Persons  wishing 
acknowledgment  of  their  comments 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  clerk  will  time 
and  date-stamp  the  card  and  return  it  to 
the  commenter. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Desta  McDowell  or  Thomas  Moore. 
Tariffs  Division,  Office  of  Aviation 
Operations,  P-44,  Department  of 
Transportation.  400  7th  St.,  SW., 
Washington,  DC  20590.  telephone  (202] 
366-2414. 

SUPPLEMENTARY  INFORMATION:  On 

August  19, 1985,  the  Department  of 
Transportation  (DOT]  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (50  FR  33452)  announcing  its 
intention  to  consider  development  of  an 
electronic  tariff  filing  system  and 
requesting  public  comment  on  that  idea. 

As  required  by  sections  403  and  1601 
of  the  Federal  Aviation  Act  of  1958,  as 
amended  (the  Act],  and  as  implemented 
in  international  aviation  agreements, 
both  U.S.  and  foreign  airlines  must  file 
their  international  passenger  fares, 
cargo  rates,  and  related  rules  with  DOT 
for  approval  prior  to  implementation. 
DOT  is  responsible  for  reviewing  all 
such  proposed  fares,  rates,  and  rules, 
determining  whether  they  should  be 
accepted,  rejected,  or  suspended, 
certifying  the  accuracy  of  the  tariffs, 
negotiating  fares/rates/rules  with 
foreign  governments,  and  maintaining 
public  tariff  files.  In  addition,  under 
section  403  of  the  Act  and  Subpart  N  of 
Part  221  of  DOT  Regulations  (14  CFR 
Part  221],  each  airline  is  required  to  post 
a  copy  of  its  proposed  and  currently 
effective  tariffs  at  each  of  its  sales 
locations. 

The  current  system  is  implemented 
manually,  and  it  has  remained  virtually 
unchanged  since  1938.  Although  the 
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major  airlities  and  tariff  filing  agents 
have  computerized  their  tariff  data 
systems,  DOT  has  not.  As  a  result, 
airlines  have  the  burden  of  converting 
computerised  fare  and  rate  data  back 
into  printed  form  for  the  sole  purpose  of 
meeting  the  statutory  filing 
requirements. 

The  proposal  to  automate  the  tariff 
system  stems  from  the  need  to  update 
the  existing  antiquated  paper  tariff 
procedures  that  have  been  tremendously 
burdened  by  the  competitive  growth  in 
international  aviation,  and  our  interest 
in  responding  to  requests  from  U.S. 
airline  executives  to  bring  the 
government's  tariff  function  into  some 
equality  with  the  airlines'  computerized 
systems. 

The  tariff  volume  is  enormous;  there 
are  more  than  one  million  currently 
effective  international  fares,  rates,  and 
rules  on  file  at  DOT,  and  the  Office  of 
Aviation  Operations  (OAO]  is  reviewing 
new  filings  at  the  rate  of  more  than  650 
pages  a  day.  Since  1980,  the  number  of 
pages  filed  has  increased  at  an  average 
rate  of  eight  percent  a  year.  This  trend  is 
accelerating  as  price  competition 
continues  to  evolve  in  international 
aviation  markets.  During  the  first  nine 
months  of  1986,  volume  increased  17 
percent  over  the  same  period  in  1985. 

If  the  trend  continues,  OAO  will 
handle  in  excess  of  175,000  pages  for 
1986.  In  the  last  ten  years  the  number  of 
international  filings  per  tariff  analyst 
has  increased  400  percent.  Numerous 
administrative  and  procedural  changes 
have  been  instituted  in  response  to  this 
upsurge  in  activity,  but,  at  this  rate  of 
filings,  the  staff  is  still  overburdened. 
Automation  of  tariff  filing  procedures 
will  reduce  the  time  spent  in  processing 
and  filing  paper  docimients  and 
automate  many  of  the  routine 
information  checks  which  are  now  done 
manually.  In  addition,  time  spent 
researching  historical  data  will  be 
greatly  reduced. 

The  system  has  become  expensive 
and  unwieldly  for  the  airlines  as  well, 
since  they  must  print,  file  and  distribute 
a  complete  page  of  tariff  data,  printed 
on  two  sides,  whenever  a  single  item  on 
a  page  is  amended.  Preliminary  results 
of  a  cost/benefit  analysis  currently 
being  conducted  by  the  Vanguard 
Corporation  indicate  that  the  combined 
federal  and  industry  costs  associated 
with  the  current  tariff  filing  system 
amoimt  to  approximately  $11,300,000,  or 
$78.50  per  page  of  tariffs  now  being 
filed.  Approximately  78  percent  of  the 
total  cost  is  supported  by  the  private 
sector.  With  the  accelerated  rate  of 
filings  in  competitive  markets,  tariff 
production  and  distribution  have 
become  significant  expense  items  for 


many  airlines  and  a  considerable 
administrative  burden. 

Comments  on  tie  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 

In  response  to  the  ANPRM,  the 
Department  received  comments  from  17 
parties:  two  tariff  publishers  (Airlmes 
Tariff  Publishing  Company  (ATPCO) 
and  Official  Airline  Guides.  Inc.  (OAG]], 
the  IntemationBl  Air  Transport 
Association  (lATA),  Air  Transport 
Association  of  America  (ATA),  five  U.S. 
carriers  (American  Airlines,  Inc. 
Continental  Ait  Lines,  Inc.,  Northwest 
Airlines,  Inc.,  iTie  Flying  Tiger  Line  Inc., 
and  Transamerica  Airlines,  Inc.),  three 
foreign  carriers  (British  Airways  Pic, 
KLM  Royal  Dutch  Airlines,  and  Varig 
Brazilian  Airlines),  one  commuter  airline 
(Harbor  Airlines],  two  private  firms 
(Transax  Data  Corporation  and 
Numerax  Transportation  Traffic 
Services,  Inc.),  the  Information  Industry 
Association,  and  one  private  citizen. 
The  proposal  to  establish  an  electronic 
tariff  filing  system  was  very  favorably 
received  by  all  parties  except 
Transamerica  and  Harbor  Airlines,  who 
were  concerned  that  the  costs  would  be 
burdensome  to  small  carriers.  As  noted 
in  the  ANPRM,  however,  we  expect  to 
continue  the  filing  of  paper  tariff 
docimients  for  any  airline  that  would 
experience  financial  hardship  if 
compelled  to  use  an  electronic  system. 
Both  of  the  major  tariff  agents,  who 
handle  approximately  98  percent  of  all 
tariff  filings  submitted  to  the 
Department,  endorsed  the  proposal  to 
substitute  electvonic  filing  and 
distribution  of  tariff  data  for  printed 
documents  and  requested  that  a  group 
be  created  at  an  early  stage  to  assist 
with  the  plans  for  the  system. 

ATPCO  urged  that  before  final  action 
is  taken  to  estabUsh— or  even  develop— 
a  program  of  tht  type  envisioned  in  the 
ANPRM.  the  Department  create  an 
advisory  committee  or  working  group  of 
policy  and  technical  experts, 
representing  all  interested  parties,  to 
study  and  advise  how  best  to  deal  with 
the  problems  involved  in  the  design  of 
such  a  program. 

OAG  suggested  a  meeting  with  other 
vendors  and  airlines  to  design 
specifications  for  the  system.  OAG  says 
that  "knowing  what  is  required  in  the 
DOT  reports  and  analysis  will  enable 
OAG  to  determine  that  all  necessary 
data  elements  have  been  provided  in  a 
filing,  and  that  necessary  support  data 
...  are  available." 

LATA  supported  the  Department's 
rulemaking  initiative  and  its  intention  to 
consult  with  interested  parties. 
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ATA  urged  DOT  to  create  a  joint 
government-industry  group  to  examine 
the  implications  of  automating  the  tariff 
filing  system.  The  group  should  be 
composed  of  individuals  who  poaaess 
policy  and  technical  expertise  and 
should  have  responsibility  for 
ascertaining  the  various  needs  of  an 
automated  system  and  exploring  the 
means  to  meet  those  needs. 

The  majority  of  airlines  who 
responded  to  die  ANPRM  expressed 
enthusiastic  support  for  an  electronic 
tariff  system  and  for  a  joint  industry/ 
government  group  to  work  together  on 
the  system  design. 

American  and  Continental  strongly 
concurred  with  the  ATPCO 
recommendation. 

Northwest  supported  a  joint  effort  by 
industry  and  government  to  develop  this 
system,  but  did  not  specifically  call  for 
an  industry  advisory  group. 

Flying  liger  recommended  that  before 
the  DOT  takes  any  action,  an 
international  task  force  composed  of 
DOT  officials,  tariff  publishers,  and 
airline  representatives  should  be 
established  "to  study  the  complexities  of 
the  current  tariff  filing  system  and 
design  computerized  procedures  most 
suitable  to  meet  the  unique  needs  of  the 
Department  and  the  cairiers." 

British  Airways  suggested  an  initial 
meeting  of  interested  parties  and  the 
establishment  of  an  industry- 
government  task  force  or  working  group, 
and  e}q>ected  to  be  "Mly  involved"  in 
whatever  process  DOT  may  establish. 

KLM  suggested  that  DOT  and  its 
automation  experts  develop  an  informal 
face-to-face  dialogue  with  groups  of 
industry  experts  with  the  objective  of 
defining  the  scope  and  standards  of  a 
proposed  DOT  automated  tariff  system. 
KLM  would  be  willing  to  provide  its 
experts  for  such  a  task. 

VARIG  suggested  an  on-going 
working  group  composed  of  DOT, 
airlines,  and  filing  agents. 

The  Information  Industry  Association 
emphasized  the  importance  of  seeking 
the  perspective  and  advice  of  die 
interested  and  expert  outside  groups 
which  will  be  providing  and  using  the 
relevant  systems  and  information  and 
expressed  hope  that  there  will  be  future 
opportunity  for  consultation  and 
coiument  as  the  project  progresses. 

In  summary,  the  majority  of 
commenters  believe  it  is  essential  that 
DOT  establish  an  industry  advisory  or 
work  group  to  assist  in  system 
development.  We  agree.  We  believe  that 
discussion  and  recommendations  by 
those  interests  affected  by  automation 
of  tariff  filing  during  the  process  of 
designing  and  implementing  the  system 
are  essential  to  the  success  of  this  effort 


These  interests  can  anticipate  and 
address  many  potential  problem  areas. 
Moreover,  the  dynamic  nature  of  the 
aviation  industry  is  such  that  conditions 
can  change  and  unexpected 
contingencies  arise  during  the  course  of 
the  project  The  availability  of  a 
standing  body  of  representatives  of 
affected  interests  to  evaluate  and  make 
recommendations  on  problems  as  they 
arise  is  critical. 

Finally,  this  approach  is  consistent 
with  that  recommended  by  a  recent 
congressional  report  (House  Report  g&- 
560.  992  Cong..  2nd  Sess..  Electronic 
Collection  and  Dissemination  of 
Information  by  Federal  Agencies:  A 
Policy  Overview,  Committee  on 
Government  Operations  (1986]). 
specifically,  that  an  automated 
information  system  be  developed  with 
the  assistance  of  private  industry 
expertise  and  be  responsive  to  the  needs 
of  outside  users. 

Purpose  of  the  Advisory  Committee 

The  principal  aim  in  developing  an 
electronic  filing  system  is  to  provide  the 
Department  with  the  abiUty  to  receive, 
process,  analyze,  and  store  tarUf  matter 
in  an  electronic  data  processing 
environment  compatible  with  the 
responsibilities  of  the  Department  and 
attuned  to  the  needs  of  all  users.  In 
addition  to  the  mechanics  of  system 
design,  the  Committee  will  be  asked  to 
consider  the  following  policy  goals: 

(1)  An  electronic  tariff  system  will 
enhance  the  Department's  ability  to 
fulfill  its  tariff  processing 
responsibilities. 

(2)  Private  sector  resources  will  be 
used  wherever  feasible. 

(3)  The  system  will  improve  the 
availability  and  dissemination  of  tariff 
matter  to  the  public. 

(4)  The  electronic  tariff  environment 
will  be  compatible  with  systems  used  in 
the  airiine  industry  and  will  thereby 
minimize  disruption  to  existing  industry 
systems. 

(5)  The  system  will  reduce  the 
paperwork  burden  of  manual  tariff 
processing  which  now  exists  on  the 
government  and  the  airlines. 

(6)  The  impact  of  an  electronic  tariff 
system  on  tariff  posting  requirements 
will  be  evaluated. 

(7)  A  reasonable  fee  schedule  will  be 
established  which  will  not  deter  or 
impair  full  public  use  of  tariff 
information. 

(8)  DOT  will  ensure  the  integrity  of 
the  electronic  tariff  system. 

(9)  Airlines  will  be  allowed  to  file 
tariffs  electronically  on  an  individual 
basis  or  through  an  appointed  agent; 
airlines  for  whom  electronic  filing  would 


be  burdensome  will  be  allowed  to 
continue  filing  tariffs  in  a  paper  format 

(10)  The  system  will  provide  historical 
retention,  retrieval,  and  reproduction 
capabilities. 

(11)  The  system  will  have  adequate 
security  features  to  prevent  loss  of  data 
and  unauthorized  access  to,  or 
modification  of.  the  ETS  database. 

(12)  The  system  will  create  the 
potential  for  interagency  sharing  of  air 
tariff  information. 

(13)  Direct  competition  with 
organizations  commercially  engaged  in 
the  dissemination  of  tariff  data  will  be 
avoided  except  where  inconsistent  with 
statutory  responsibilities  for  maintaining 
the  public  availability  of  this 
information. 

The  nature  and  complexity  of  the  issues 
to  be  considered  in  automation  of  the 
tariff  system  require  careful  evaluation 
and  close  cooperation  with  the  aviation 
industry  to  insure  that  we  meet  the 
needs  of  all  users.  Against  this 
background,  we  see  public  discussion 
and  recommendations  of  the  foregoing 
policy  g06ds  as  an  important  aspect  of 
the  Advisory  Committee's  function. 

In  anticipation  of  the  need  to  address 
the  many  questions  that  would  arise  in 
developing  an  electronic  tariff  system, 
the  Department's  staff,  since  publication 
of  the  ANPRM  in  August  1985.  has  been 
engaged  in: 

(1)  Analyzing  and  documenting  the 
needs  of  the  Department  in  collecting 
and  processing  tariff  filings  and  Special 
Tariff  Permission  and  waiver 
applications; 

(2)  Studying  record  layouts  of 
passenger  fare  data  provided  by  the 
tariff  publishers; 

(3)  Completing  a  cost/benefit  analysis 
of  alternative  methods  for  processing 
tariff  data  in  conjunction  with  Vanguard 
Technologies  Corporation  at  DOTs 
Transportation  Computer  Center  and 

(4)  I>reparing  estimates  of  tariff 
volume  and  preliminary  studies  of  ADP 
requirements  of  an  electronic  tariff  filing 
system,  in  conjunction  %vith  the  IX3T 
Transportation  Systems  Center. 

Findings  of  these  studies  will  be 
discussed  fully  with  the  Advisory 
Committee. 

Committee  Membership  and 
Organization 

Representatives  will  serve  on  the 
Advisory  Committee  without 
compensation  or  reimbursement  of  out- 
of-pocket  expenses.  Facilities  and 
support  staff  for  the  Committee  will  be 
provided  by  the  Department  at  its  office 
in  Washington.  DC. 
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Meetings  of  the  Committee  will  be 
held  in  Washington,  DC  and  will  be 
open  to  the  public.  Records  of  the 
|»oceeding8  wrill  be  maintained.  Regular 
meetings  of  the  Committee  will  be  held 
not  more  than  four  times  per  year. 
Subcommittees  may  be  formed  to  work 
on  particular  subject  areas  and  members 
may  be  asked  to  attend  additional 
meetings  as  necessary. 

In  addition  to  required  agency 
representatives,  the  Advisory 
Committee  will  consist  of  10-20  persons 
(that  is,  either  individuals  or 
representatives  of  organizations)  whose 
interests  are  affected  by  the  proposed 
electronic  tariff  filing  system. 

Those  persons  shall  include: 

Airline  tariff  agent  representatives. 
Airline  representatives, 
Airiine  association  representatives, 
Consuiner  group  representatives,  and 
Information  industry  representatives. 

Organizations  or  persons  wishing  to 
participate  as  voting  members  of  the 
Advisory  Committee  should  so  indicate 
in  their  comments  and  advise  as  to  the 
interest  they  wish  to  represent  and  why 
they  can  adequately  represent  that 
interest.  The  Secretary  shall  appoint 
members  to  the  Committee  upon 
recommendation  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Individuals  or  organizations  not 
chosen  as  voting  members  of  the 
Committee  may  attend  the  meetings  and 
participate  in  the  public  discussion 
portion  of  the  sessions. 

Upon  receipt  of  all  comments  and 
requests  to  participate,  the  Department 
will  issue  invitations  to  those  who  are 
selected  as  members  of  the  Committee 
and  publish  a  Notice  announcing  the 
date  and  agenda  of  its  first  meeting. 

Issued  this  18th  day  of  Novemlier  1986.  at 
Washington,  DC. 

Matthew  V.  Sooooxsa. 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

Appendix  A — Depaitment  of  Transportation; 
Advisory  Committae  Charter  Electronic 
Tariff  Filing  System  Advisory  Committee 

Purpose:  This  Charter  establishes  an 
Advisory  Committee  for  the  Department  of 
Transportation's  Electronic  Tariff  FiHng 
System  and  sets  forth  guidehnes  for  its 
operation. 

Scope  and  Objectives:  The  Committee  shall 
advise  the  Department  on  the  technical, 
operational  and  policy  objectives  of  an 
automated  tariff  filing  and  information 
system  currently  in  the  initial  conceptual 
phase.  The  advice  and  recommendations  of 
the  Committee  shall  be  the  result  of  its 
mdependent  collective  judgment  The 
Committee  shall  act  solely  in  an  advisory 
capacity  to  the  Department  of  Transportation 
and  shall  not  exercise  program  management 
responsibiUty  nor  make  decisions  directly 


affecting  the  programs  on  which  it  provides 
advice. 

Duties:  The  Committee  shall  be  responsive 
to  specific  assignments  made  by  the  Sponsor 
and  shall  meet  from  time  to  time  to  review 
the  progress  of  the  Electronic  Tariff  Filing 
System  and  address  the  matters  that  may 
arise  during  this  period.  It  shall  make  specific 
reconmiendations  to  the  Sponsor  on  how 
DOT  should  proceed  in  resolving  these 
matters. 

Duration:  The  Committee  shall  terminate 
upon  full  impUmentation  of  the  final 
automated  system,  or  two  years  from  the 
date  of  filing  this  charter,  whichever  shall 
occur  first. 

Official  To  Whom  the  Committee  Reports: 
Assistant  Secretary  for  Policy  and 
International  Affairs  or  his/her  designee 
through  the  Conmiittee  sponsor. 

Sponsor  and  Office  of  Support:  The 
Director  of  the  Office  of  Aviation  Operations 
shall  be  the  Sponsor  and  his/her  office  shall 
furnish  support  services. 

Estimated  Annual  Cost:  $5,000  and  .30 
work-years. 

Membershipc  The  Committee  shall  consist 
of  no  less  than  10  and  no  more  than  20 
members  appointed  by  the  Secretary  of 
Transportation  on  the  recommendation  of  the 
Assistant  Secretary  for  Policy  and 
International  Affairs.  Committee  members 
shall  be  appointed  for  two  years.  The 
Committee  shall  be  comprised  of  persons 
who  represent  the  interests  affected  by  the 
Electronic  Tariff  Filing  System,  including 
persons  representing  tariff  agents,  airlines, 
consumer  groups,  airline  industry 
associations,  and  the  information  industry. 

Officers:  The  Assistant  Secretary  for  Policy 
and  International  Affairs  shall  appoint  an 
employee  of  the  Department  of 
Transportation  as  Executive  Director  and 
Chairperson  of  the  Committee.  The  Assistant 
Secretary  for  Bolicy  and  International  Affairs 
shall  designate  other  officers  as  needed. 

Meetings:  The  Committee  shall  hold 
meetings  as  required,  but  not  to  exceed  four 
per  year.  Meetings  shall  be  held  at  the  call  of 
the  Chairperson,  with  the  agenda  for  each 
meeting  approved  in  advance  by  the 
Chairperson.  All  meetings  will  be  conducted 
in  accordance  with  the  requirements  of 
section  10  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  1  &  10). 

Compensation  for  Members:  The  members 
shall  receive  neither  salary  compensation  nor 
reimbursement  for  travel  expenses. 

Subcommittees:  The  sponsor  is  authorized 
to  establish  subcommittees  from  among  the 
membership. 

Filing  Date:  • .  This  is  the  effective 

date  of  this  Charter,  which  will  expire  two 
years  from  that  date  unless  sooner 
terminated  or  extended. 

(FR  Doc.  86-28424  Filed  11-21-86;  8:45  amj 
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Coast  Guard 

[CGD  86-13] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committes; 
Solicitation  for  Applications  to 
Membership 

agency:  Coast  Guard.  DOT. 
action:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee.  Present  appointments  to 
membership  will  expire  with  the  present 
committee  charter  on  1  August  1987. 
Approximately  twenty-four 
memberships  will  be  filled. 

Applicants  may  be  State  and  local 
government,  the  marine  industry, 
environmental  groups,  academia,  and 
other  interested  parties.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisory  Committee  Act,  the 
Coast  Guard  is  eipecially  interested  in 
receiving  applications  from  minorities 
and  women. 

The  purpose  of  the  committee  is  to 
provide  consultation  and  advice  on  all 
areas  of  maritime  safety  affecting  this 
waterway.  The  committee  normally 
meets  once  each  quarter  at  various 
locations  within  the  New  Orleans  area. 
Members  serve  voluntarily,  without 
compensation  from  the  Federal 
Government  for  salary,  travel,  or  per 
diem.  Term  of  membership  will  not 
exceed  the  expiration  of  the  committee 
charter,  1  August  1989. 

DATES:  Requests  for  applications  should 
be  received  no  later  than  15  December 
1986.  Completed  applications  should  be 
returned  no  later  than  30  January  1987. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commander,  Eighth 
Coast  Guard  District  (mps).  Hale  Boggs 
Federal  Building,  500  Camp  Street,  New 
Orleans,  LA  70130-3396. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  David  F.  Withee,  USCG, 
Executive  Secretary,  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee,  c/o  Conmiander,  Eighth 
Coast  Guard  Distict  (mps).  Hale  Boggs 
Federal  Building,  Room  1341,  500  Camp 
Street.  New  Orleans.  LA  70130-3396; 
(504)  589-6901. 

Dated:  November  10, 1986. 
E.B.  Acklin, 

Captain.  U.S.  Coast  Guard,  Commander,  8th 

Coast  Guard Distritt,  Acting. 

[FR  Doc.  86-28448  Piled  11-21-88;  8:45  air) 
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Federal  Aviation  Administration 

Aircraft  Position  Ughts 

agency:  Federal  Aviation 
Administration  [FAA),  DOT. 
action:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 
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suimaary:  The  proposed  TSO-C30c 

prescribes  the  minimum  performance 

standards  that  aircraft  position  lights 

must  meet  to  be  identified  with  the 

marking  "TSO-C30c." 

date:  Comments  must  identify  the  TSO 

file  number  and  be  received  on  or  before 

March  17, 1987. 

address:  Send  all  comments  on  the 

proposed  technical  standard  order  to: 

Technical  Analysis  Branch,  AWS-120, 

Aircraft  Engineering  Division.  Office 

of  Airworthiness— File  No.  TSO-C30c 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW., 

Washington,  DC  20591. 
or  deliver  comments  to: 
Federal  Aviation  Administration,  Room 

335,  800  Independence  Avenue  SW., 

Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch,  AWS-120,  Aircraft  Engineering 
Division,  Office  of  Airworthiness. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Telephone  (202) 
267-9546. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 
SUPPLEMENTARY  INFORMATION: 

Conunents  invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communicationB  received  on  or  before 
the  closing  date  for  comments  specified 
above  win  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

Background 

The  Federal  Aviation  Regulation 
(FAR)  sections  .1385  throu^  .1397  of 
FAR  91.73  provide  requirements  for 
installation  of  position  lights  on  U.S. 
registered  civil  aircraft.  TSO-C30c 
proposes  to  update  the  minimum 


performance  standards  that  describe  a 
suitable  means  for  equipment  complying 
with  these  regulations. 

How  To  Obtain  Copies 

A  copy  of  the  propsed  TSO-C30c  may 
be  obtained  by  contacting  the  person 
under  "for  further  information 
CONTACT."  TSO-C30C  references 
Society  of  Automotive  Engineers,  Inc. 
(SAE),  Aerospace  Standard  (AS) 
Document  No.  AS  8037,  dated  January 
1986,  for  the  minimum  performance 
standard,  and  Radio  Technical 
Conmiission  for  Aeronautics  (RTCA) 
Document  No.  DO-160B,  dated  July  1984 
for  the  environmental  standard.  SAE  AS 
Document  No.  AS  8037  may  be 
purchased  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  RTCA/DO-180B  may  be 
purchased  from  the  Radio  Technical 
Commission  for  Aeronautics  Secretariat, 
One  McPherson  Square,  Suite  500, 1425 
K  Street  NW.,  Washington,  DC  20005. 

Issued  in  Washington.  DC.  or  November  17, 
1986. 

Thomas  E.  McSweeny, 

Manager,  Aircraft  Engineering  Division. 

Office  of  Airworthiness. 

(PR  Doc.  86-28347  Piled  11-21-86;  8:45  am] 
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Anticolllsion  Ught  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 

summary:  The  proposed  TSO-C96a 
prescribes  the  minimum  performance 
standards  that  anticoUision  light 
systems  must  meet  to  be  identified  with 
the  marking  'TSO-C96a." 
DATE:  Conunents  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
March  17, 1987. 

ADDRESS:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AWS-120, 

Aircraft  Engineering  Division,  Office 

of  Airworthinesft— File  No.  TSO-C96«, 

Federal  Aviation  Administration,  800 

Independence  Avenue,  SW., 

Washington,  DC  20891 
or  deliver  comments  to: 
Federal  Aviation  Administretion,  Room 

335,  800  Independence  Avenue.  SW., 

Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Bobbie  ).  Smith,  Technical  Analysis 
Branch,  AWS-120,  Aircraft  Engineering 
Division,  Office  of  Airworthiness, 
Federal  Aviation  Administration,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone  (202) 
267-9546. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  hoUdays,  between  8:30 
a.m.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

Background 

The  Federal  Aviation  Regulations 
(FAR)  sections  .1397  and  .1401  of  FAR 
Pats  23,  25,  27  and  29,  FAR  91.33,  FAR 
91.73  provide  requirements  for 
installation  of  anticolllsion  tights  on  U.S. 
registered  civil  aircraft.  TSO-C96a 
proposes  to  update  the  minimum 
performance  standards  that  describe  a 
suitable  means  for  equipment  complying 
with  these  regulations. 

>«  How  to  obtain  copies 

A  copy  of  the  proposed  TSO-C96a 
may  be  obtained  by  contacting  the 
person  under  "For  Further  Information 
Contact."  TSO-C96a  references  Society 
of  Automotive  Engineers,  Inc.  (SAE), 
Aerospace  Standard  (AS)  Document  No. 
AS  8017A,  dated  January  30, 1986,  for 
the  minimum  performance  standard,  and 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Document  No.  DO- 
160B,  dated  July  1984  for  the 
environmental  standard.  SAE  AS 
Document  No.  AS  8017A  may  be 
purchased  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  RTCA/DO-160B  may  be 
purchased  from  the  Radio  Technical 
Commission  for  Aeronautics  Secretariat, 
One  McPherson  Square,  Suite  500, 1425 
K  Street,  NW.,  Washington,  DC  20005. 

Issued  in  Washington,  DC,  on  November 
17. 1988. 

Thomas  E.  McSweeny, 

Manager,  Aircraft  Engineering  Division, 
Office  of  Airworthineaa. 
(PR  Doc.  ae-26348  Filed  11-Zl-SB;  8:45  am] 
MUMO  cooe  4sie-is-ii 
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F»dTal  High— y  AOmMttimaon 

Environmental  Impact  Statemmt; 
FairtMnk^  AK 

AQENCV:  Federal  Highway 
Adniiimtrafran  (FHWAJ,  DOT. 

ACTMttAfatioe  of  intent. 

SUMNARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pxjhlk:  thai  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  road  project  in 
Fairbanks,  Alaska. 

FOR  FURTHER  INFORMATKMI  COMTACn 

Barry  F.  Morehead.  Division 
Admimstntor.  Fedaal  Higfaway 
Ackniaistntion,  PXX  Box  1648,  }uneau. 
Alaska,  99002,  Tdepbone:  (907)  586- 
7428 

Michael  Tinker,  RegionaJ  Environmental 
Coonlinator,  Alaska  Department  of 
Transportation  and  RibJic  Facilides, 
2301  Peger  Road.  MS  2550-08. 
Fairbanks.  Alaska  99709-6394, 
Telephone:  (907)  451-2238. 

SUPPLEMENTARY  4NFORMATION:  The 
FHWA  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
I^blic  FaciEttes  and  URS^  Thomas  and 
Associates,  will  pr^)are  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  inqirove  the  South 
Cushman  Road  through  die  south^-n 
portion  of  Fairbanks,  Alaska.  Depenchng 
upon  the  altemative(sl  selected, 
proposed  improvements  woaid 
reconstruct  aod  widen  the  existing  two 
lane  road  to  a  possible  five  lanes.  Other 
alternatives,  such  as  new  couplets, 
roads  aad  interchanges  may  also  be 
constructed.  The  "do  nothing" 
alternative  and  upgradiqg  the  existing 
facility  will  be  considered. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demands. 

A  scoping  meeting  for  the  South 
Cushman  proiect  wUi  be  held  on 
November  13. 1986  at  8:30  a jn.  at  the 
Alaska  Department  of  T>ansportation 
and  Public  Facflities  Plarming  Section 
offices.  600  University  Avenue. 
Fairbanks.  Alaska.  Letters  inviting 
partidpalion  in  the  scoping  meeting  and 
process  were  sent  to  all  pertinent 
Federal.  State,  kical.  and  private 
agencies  that  have  authority  or  interest 
in  the  proposed  project. 

Issued  on:  November  14, 1986. 
Robert  E.  Ruby, 

Assistaat  Division  Administrator,  Federal 
Highway  Administration,  /uneau,  A/aska. 
(FR  Doc  aB^263S3  FUed  11-21-86:  8:45  ami 

MUJNO  CODE  4aw-2»i 


Environmentel  Impact  Statement 
Fairbanks,  AK 

AGENCY  Federal  Highway 
Administration  (FHWA]!  DOT. 
ACTION:  Notioe  of  intent. 


SUMMARY:  The  FHWA  Ls  issuing  this 
notice  to  advise  the  public  that  an 
environmentaS  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Fairbanks,  Alaska. 

FOR  FURTHER  INFORMATION  MMTACT: 

Mr.  Barry  Morehead,  Division 
Administrator,  Federal  Highway 
Administration,  P.O.  Box  164a  Juneau, 
Alaska  99802 

Mr.  Bob  Thomas,  Proiect  Manager.  URS/ 
Thomas,  3515  Indnstiial  Avenue, 
Fairbanks,  Alaska  99701.  Telephone: 
(907]  451-7455 

Mr.  Michael  linker.  Alaska  Department 
of  Transportation  and  Public 
Facilities,  2301  Peger  Road,  Fairbanks, 
Alaska  99709-6394,  Telephone:  (907} 
451-2238. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  highway  project  involves 
widening  and  rehabilitating  University 
Avenue  between  the  Parks  Highway  on 
the  south  and  Ck)llege  Road  on  the  north. 
The  project  length  is  approximately  2.5 
miles.  Widening  of  the  facility  is  needed 
to  accommodate  projected  traffic 
demands  of  the  next  20  years. 

Possible  altemativeg  indude  a  non- 
action altemalive  and  die  proposed 
action,  upgrading  the  existing  University 
Avenue.  Construction  on  new  alignment, 
mass  transit  or  multimodal  design  are 
not  considered  reasonable  alternatives. 

Scoping  is  a  process  of  identifying  and 
determining  the  significance  of  areas  of 
concern  early  in  a  project  development. 
A  scoping  meeting  for  this  proposed 
project  will  be  held  on  November  13. 
1986.  1:30  p.m.,  at  the  Alaska 
Department  ofTransportation  and 
Public  Facilities,  600  University  Avenue. 
Fairbanks,  Alaska. 

(Catalog  of  Federai  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Constniction.  The  provisions  of 
OMB  Circular  No.  A-S5  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
Federally  assistad  programs  and  projects 
apply  to  this  program) 

Issued  on  November  14,  lflB6. 
Robert  E.  Ruby, 

Acting  Division  Administrator,  /uneau. 
[FR  Doc.  86-28354  Filed  11-21-66;  8:45  am] 

8ILUNO  CODC  4S10>22-M 


Federal  RaHroat)  Atfminlstration 

Petitions  for  Exemption  or  Wah^er  of 
Compliance,  Bay  Coitxiy  Railroad 
Corp.  et  al 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  htreby  ^ven  that  the 
Federal  Raihoad  Administration  (FRA) 
has  received  requests  for  an  exemption 
from  or  waiver  of  compliance  with 
certain  requirements  of  its  safety 
standanis.  The  individual  petitions  are 
described  below,  hicluding  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceetlings  by 
submitting  written  views,  data,  or 
comments.  FRA  dees  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  commeat  period  and  specify 
the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Nurab«-  RST-84-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Cieric  Office  of  Chief  Counsel, 
Federal  Railroad  Administration.  Nassif 
Building.  400  Seventh  Street.  SW, 
Washington.  D,C.  20590. 
Communications  received  before 
January  a  1987  wil  be  coosidered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  coosidered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.  to  5  p.m.)  in  Room  8201. 
Nassif  Building.  400  Seventh  Street.  SW., 
Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Bay  Colony  Railroad  Corporation 

(Waiver  Petition  Docket  Numbers 
RSGM-86-25.  SA-88-8  and  U-86-4) 

The  Bay  Colony  Raih'oad  Coiporation 
(BCLR)  seeks  a  pennanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223).  the  Safety  Appliance 
Standards  (49  CFR  Part  231)  and  the 
Locomotive  Safety  Standards  (49  CFR 
Part  229}  for  two  locximotives.  numbers 
BCLR  410  and  BCLE  411.  The  locomotive 
glazing  presently  installed  is  Duolite 
Safety  Glass  and  does  not  comply  %vith 
49  CFR  Part  223.  The  locomotive 
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switching  steps  and  uncoupling 
mechanisms  do  not  comply  with  49  CFR 
Part  231,  and  the  locomotives  are  not 
equipped  with  slip/slide  protective 
devices  (49  CFR  229.115)  and  speed 
indicators  (49  CFR  229.117).  The  BCLR 
410  and  BCLR  411  are  General  Electric 
44-ton,  400  horsepower  switching 
locomotives  built  in  1949  and  1956, 
respectively.  The  BCLR  indicates  the 
locomotives  will  be  used  largely  on 
trackage  within  yard  limits. 

Santa  Cruz,  Big  Tree  and  Pacific 
Railway  Company 

(Waiver  Petition  Docket  Number  SA-86- 
5) 

The  Santa  Cruz,  Big  Tree  and  Pacific 
Railway  Company  (SCBT&P)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety 
Appliance  Standards  (49  CFR  Part  231) 
for  locomotive  number  20.  The 
locomotive  comer  stairways  do  not 
comply  with  49  CFR  231.29.  The  SCBT&P 
20  is  a  44-ton  Whitcomb  diesel 
locomotive.  The  railroad  indicates  that 
the  locomotive  will  be  used  in  road 
service  between  their  Roaring  Camp 
depot  through  park  lands  to  the  city  of 
Santa  Cruz. 

Issued  in  Washington,  DC  on  November  17, 
1986. 

I.W.  Walsh, 

Associate  Administrator  for  Safety. 

[FR  Doc.  86-26425  Filed  11-21-66;  8:45  am] 

BHXING  COOC  4*10-06-M 


UNITED  STATES  INFORMATION 
AGENCY 

Radio  Engineering  Advisory 
Committee;  Meeting 

The  Radio  Engineering  Advisory 
Committee  of  the  United  States 


Information  Agency  (USIA)  will  meet  in 
Washington,  DC,  on  Friday,  December 
12, 1986,  to  discuss  current  operations 
and  future  plans  of  the  Voice  of  America 
(VOA).  The  meeting  will  be  held  at  the 
USIA  Headquarters  Building,  301  4th 
Street,  SW.,  Washington,  DC.  The 
meeting  will  begin  at  8  a.m.  Point  of 
contact  for  the  meeting  is  Jen  Glinski, 
telephone  (202)  485-8048. 

This  meeting  will  include  reports  from 
senior  members  of  the  VOA 
management  and  engineering  staff  on 
the  progress  being  made  on  the  overall 
VOA  modernization  and  enhancement 
effort.  Specific  topics  of  discussion  will 
include  the  testing  of  500  kW  high 
frequency  broadcasting  transmitters,  the 
status  of  site  negotiations  and  major 
construction  projects  and  other 
technical  and  regulatory  issues  relating 
to  VOA  modernization. 

This  meeting  will  be  closed  to  the 
public  because  issues  relating  to  future 
site  negotiations  for  VOA  relay  stations 
will  be  discussed  throughout  the 
meeting.  This  meeting  will  be  closed 
because  disclosure  of  the  matters  to  be 
discussed  is  likely  to  divulge 
information  that  is:  (A)  Specifically 
authorized  under  criteria  established  by 
an  Executive  order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy,  and  (B)  in  fact,  is 
properly  classified  pursuant  to  such 
Executive  Order  (5  U.S.C.  552b(c)(l)). 

Dated:  November  13, 1986. 
Charies  Z.  Wick, 
Director. 

[FR  Doc.  86-26405  Filed  11-21-86:  6:45  am] 
BtLUNQ  CODE  USO-OI-M 


FuttKigtit  Teacher  Exchange  Program 

Note.-Thi8  is  a  reprint  of  the 
annoimcement  which  appeared  in  the  Fecieral 


Register  of  November  18, 1986  on  page  41720. 
Some  of  the  narrative  material  was 
inadvertently  omitted  from  the  original 
announcement. 

The  United  States  Information  Agency 
seeks  to  secure  the  services  of  two 
institutions  of  higher  education  to 
coordinate  and  implement  orientation/ 
workshop  programs  in  the  United  States 
for  the  Fulbright  Teacher  Exchange 
Program.  The  Fulbright  Teacher 
Exchange  Program  provides 
opportunities  for  U.S.  teachers  to 
exchange  teaching  positions  with 
foreign  counterpart  teachers  for  an 
academic  year. 

Universities  or  colleges  in 
metropolitan  Washington,  DC.  with 
schools  or  colleges  of  education  or 
graduate  programs  in  international 
studies,  and  located  within  reasonable 
proximity  of  Washington,  DC's 
international  gateway  airports,  are 
invited  to  submit  project  proposals  for  a 
grant.  Universities  and  colleges  in 
California  with  schools  or  colleges  of 
education  or  graduate  programs  in 
international  studies,  and  located  in  San 
Francisco  or  Los  Angeles  or  within 
reasonable  proximity  of  one  of  those 
cities'  international  gateway  airports, 
are  invited  to  submit  project  proposals 
for  a  grant.  For  application  information, 
please  contact  Mr.  David  N.  Levin  no 
later  than  December  10, 1986,  at  the 
following  address:  Teacher  Exchange 
Branch  (E/ASX),  Office  of  Academic 
Programs,  United  States  Information 
Agency,  301  Fourth  Street,  SW., 
Washington.  DC,  20547.  Phone:  (202) 
485-2555. 

Dated:  November  19, 1986. 
Chariet  N.  Canestro, 
Federal  Register  Liaison. 
[FR  Doc.  86-26463  Filed  11-21-86;  8:45  am] 
MUJNQ  CODE  •aso-av-M 
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Sunshine  Act  Meetings 
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TWs  sectloo  of  the  FEDERAl.  REGISTER 
contains  notices  of  meetings  published 
under  ttw  "Gowemoiem  in  the  Sunshine 
Act"  (Pub.   L.  94-409^   5  U.S.C.   552b<e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

DATE  AND  TIME:  Monday,  December  1, 
1986,  2:00  p.m.  (eastern  time). 
place:  Oarence  M.  MHchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  *c  Columbia  Plaza  Office 
B*iikiing,  2401  E  Street.  NW., 
Washington,  DC  20507. 
STATUS:  Part  win  be  open  to  the  pubhc 
and  part  will  be  closed  to  the  public. 


MATTERS  TO  BE  CONSIDERED: 

Open 

1.  Announcement  of  Notation  Vote(sJ 

2.  A  Report  on  Commissfon  Operations 

(OptionalJ 

3.  Certification  of  New  Mexico  Human  Rights 

Commission 

4.  Request  for  Approval  of  the  Ann-jal  Report 

on  the  Ea^^oyment  of  Minorities, 
Women,  «nd  Mandicapped  Individuals  in 
the  Fedeml  Government  for  Fiscal  Year 
1984        i 

Closed  ' 

1.  Litigation  Authorization:  General  Counsel 

Recommendations 

2.  Proposed  Contract  for  Expert  Services  In 

Connection  With  A  Court  Case 

3.  Agency  Adjudication  and  Determination 

on  the  Record  of  Federal  Agency 
Discrifliinatton  Complaint  Appeals 


Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Crnthia  C.  Matthews, 
Executive  Officer  at  (202)  634-674& 

Dated  and  issued:  November  19, 1986. 
Cynthia  C.  Matthews, 

Executive  Officer.  Executive  Secretariat 
[FR  Doa  8ft-26463  Filed  ll-l»-«i;  4:27  pmj 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Rule,  Proposed  Rule,  and 
Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency-prepared  corrections  are 
issued  as  signed  documents  and  appear 
In  the  eippropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51647;  FRL-3104-5] 

Certain  Chemicals  Premanuf  acture 
Notices 

Correction 

In  notice  document  86-24664 
beginning  on  page  39795  in  the  issue  of 
Friday,  October  31, 1986,  make  the 
following  corrections: 

On  page  39795,  third  column,  first 
complete  paragraph,  seventh  line, 
remove  "December  20, 1986."  from  the 
seventh  line  and  place  on  the  eighth 
line,  after  "97,". 


On  page  39796,  third  column,  under  P 
87-91,  third  line.  "Import"  should  read 
"Production". 

On  the  same  page,  same  column, 
under  P  87-92,  first  line,  insert  "."  after 
the  first  word. 

On  page  39797,  secortd  column,  under 
P  87-99,  fourth  line,  "2,3,  dihydro-" 
should  read  "2,3-dihydro-". 

On  the  same  page,  third  column, 
under  P  86-103,  fifth  line,  remove  ":" 
after  "methylethenyl". 

On  the  same  page,  same  column, 
under  P  87-105,  third  line,  "(S)"  should 
read  "(G)",  and  on  the  fourth  line,  "N,M" 
should  read  "N,N". 

BiLUMG  CODE  150S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-59779;  FRL-3104-3] 

Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  86-24666 
begirming  on  page  39798  in  the  issue  of 
Friday,  October  31, 1986,  make  the 
following  corrections: 

On  page  39798,  second  column,  ninth 
line  from  the  bottom  in  the  SUMMARY, 
"commerces"  should  read  "commences" 

On  page  39799,  first  column,  under  Y 
86-211,  eleventh  line,  "Toxicity"  was 
misspelled. 

On  the  same  page,  same  column, 
under  Y  88-212,  eighth  line, 
"Environmental"  was  misspelled. 

Also  on  the  same  page,  same  column, 
under  Y  86-213,  third  Une,  "Chemical" 
was  misspelled,  on  the  eighth  and  ninth 
lines  "fluorescent"  waslhisspelled,  and 
on  the  tenth  line,  "227,00"  should  read 
"227,000". 

MUJNQ  CODE  1SOS-01-0 


19  86 


UMI 


Monday 
November  24,  1986 


Part  II 


Department  of 
Health  and  Human 
Services 

Public  Health  Service;  Office  of  the 
Assistant  Secretary  for  Health;  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration;  National  Institutes  of 
Health;  Centers  for  Disease  Control; 
Health  Resources  and  Services 
Administration;  and  Food  and  Drug 
Administration 

Privacy  Act  of  1974;  Annual  PubllcatkMi 
of  Systems  of  Records 


42352 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Office  of  ttie  Assistant  Secretary  for 
Health 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Office  of  the  Assistant 
Secretary  for  Health  (OASH),  Public 
Health  Service  (PHS).  HHS. 
ACTKM:  OASH  is  publishing  this 
document  to  meet  the  requirements  of 
the  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-130. 
"Management  of  Federal  Information 
Resources,"  Appendix  I,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  which 
limits  republication  to  revised  system 
notices  only. 

SUMMARY:  This  preamble  summarizes 
significant  changes  to  systems  of 
individually  identifiable  records  which 
have  occurred  since  the  1985  annual 
publication.  Eleven  of  these  revised 
systems  are  published  in  their  entirety 
below  and  are  complete  as  of  the  date  of 
signature.  None  of  the  modifications 
being  made  meets  the  Office  of 
Management  and  Budget  (OMB)  criteria 
either  for  a  new  or  altered  system 
report,  or  for  an  advance  period  of 
public  comment. 

OASH  has  added  one  new  system  of 
records  to  its  inventory  since  the  1985 
annual  publication.  OASH  also  has 
revised  its  system  notices  to  comply 
with  the  OMB  "Privacy  Act  Guidance 
Update"  of  May  24. 1985,  regarding  the 
addition  of  a  routine  use  permitting 
disclosure  of  information  for  purposes  of 
prosecution  and  defense,  as  stated 
below.  In  addition.  OASH  has  reviewed 
all  system  notices  and  has  made 
changes  to  improve  the  clarity  and 
specificity  of  the  notices,  as  discussed 
below. 

OASH  is  republishing  the  inventory  of 
all  of  its  current  systems  of  records.  An 
asterisk  indicates  that  a  system  notice 
has  been  revised  and  is  being 
republished  below.  For  the  remaining 
systems,  the  citation  of  the  most  recent 
publication  of  each  system  is  provided 
following  the  system's  title. 
SUPnXMENTARY  INFORMATION: 
A.  General  Infonnation 

1.  The  routine  uses  set  forth  in  each 
notice  describe  permissible  disclosures 
outside  the  Department  of  records  in 
that  system,  which  may  be  made 
without  the  consent  of  individuals  who 
are  the  subjects  of  those  records. 
Additional  disclosures  without  consent 


of  subject  individuals  are  permitted  by 
the  Privacy  Act  (5  U.S.C.  552a)  itself  in 
section  3(b),  as  follows: 

"(1)  To  those  officers  and  employees 
of  the  agency  which  maintains  the 
record  who  have  a  need  for  the  record  in 
the  performance  of  their  duties; 

"(2)  Required  under  section  552  of  this 
title  (the  Freedom  of  Information  Act); 

"(3)  For  a  routine  use  (as  described  in 
the  routine  use  section  of  each  specific 
system  notice); 

"(4)  To  the  Bureau  of  Census  for 
purposes  of  planning  or  carrying  out  a 
sensus  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13; 

"(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

"(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  value; 

"(7)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

"(8)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  or  safety  of  an 
individual  if,  upon  such  disclosure, 
notification  it  transmitted  to  the  last 
known  address  of  such  individual; 

"(9)  To  either  House  of  Congress,  or. 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

"(10)  To  the  Comptroller  General,  or 
any  of  his  authorized  representatives,  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office; 

"(11)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 

"(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  952(d))." 

2.  Except  at  noted  below,  all  changes 
being  published  are  editorial  in  nature, 
clarify  and  update  existing  statements, 
and  reflect  oisanizational,  address,  and  . 


other  miscellaneous  administrative 
revisions  which  have  occurred  since  the 
system  notices  were  last  published. 

B.  Specific  Infoimation 

1.  OASH  published  one  new  system  of 
records  during  the  year:  09-37-0019, 
"National  Medical  Expenditure  Survey. 
HHS/OASH/NCHSR."  51  FR  2762, 
January  21, 1986. 

2.  OASH  added  a  routine  use 
permitting  disclosure  of  information  to 
the  Department  of  Justice,  courts,  and 
other  tribunals  for  purposes  of 
prosecution  and  defense  litigation  to  all 
system  notices  published  below  except 
#09-37-0003,  in  accordance  with  the 
OMB  "Privacy  Act  Guidance  Update"  of 
May  24, 1985. 

3.  OASH  reviewed  the  "Safeguards" 
section  of  all  Privacy  Act  system  notices 
to  ensure  that  the  published  description 
fully  and  accurately  reflects  the  manner 
in  which  both  manual  and  computerized 
records  in  each  system  are  protected.  As 
a  result,  the  "Safeguards"  section  of  all 
notices  of  OASH  systems  of  records  has 
been  reformatted  to  delineate  cleariy 
who  the  authorized  user  are  and  what 
physical  and  procedural  safeguards  are 
being  used  to  protect  the  records. 

4.  OASH  reviewed  the  "Authorities" 
section  of  all  Privacy  Act  system  notices 
and  has  added,  where  appropriate,  a 
description  of  the  title  following  the 
legal  citation.  OASH  made  this  change 
to  aid  the  reader  who  has  no  access  to 
the  documents  cited. 

5.  OASH  deleted  from  system  #09-37- 
0017  the  statement  indicating  that 
certain  records  would  be  exempt  from 
access  pursuant  to  U.S.C.  552a  (k)(5)  and 
(k)(6)  pending  the  Secretary's  approval. 
The  Secretary  hat  postponed  approval 
of  the  exemption  until  a  departmentwide 
policy  regarding  the  confidentiality  of 
individually  identifiable  personnel 
records  has  been  established. 

6.  The  Commistioned  Personnel 
Operations  Division  (CPOD/OASH) 
extensively  revised  its  system  notices 
(#09-37-0002,  09-37-0003,  09-37-0005. 
09-37-0006.  and  00-37-0008)  to  reflect 
more  accurately  the  interaction  between 
that  Division,  which  is  responsible  for 
the  daily  administration  of  the 
commissioned  corps,  and  the  various 
agencies  and  organizations  to  which 
PHS  commissioned  officers  are 
assigned,  and  to  provide  greater 
specifity  and  clarity.  Specifically,  CPOD: 

a.  Deleted  from  systems  #09-37-0002 
and  09-37-0005  the  statement  indicating 
that  certain  records  in  these  systems 
were  exempt  from  access  pursuant  to  5 
U.S.C.  552a  (k)(5)  and  (k)(6);  these 
exemptions  have  never  been  published 
due  to  an  administrative  oversight. 
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CPOD  will  reapply  for  these  exemptions 
after  a  departmentwide  policy  regarding 
the  confidentiality  of  individually 
identifiable  personnel  records  has  been 
estabhshed; 

b.  Deleted  from  system  #09-37-0002 
the  routine  use  permitting  disclosure  of 
information  to  Federal  agencies 
regarding  cost-of-living  adjustments  of 
retired  officers'  pay,  because  such 
disclosures  are  no  longer  being  made: 

c.  Changed  in  system  #09-37-0005  the 
title  of  the  seventh  Board  from 
"Continuation  Pay  (CP)  Review  Board" 
to  "Dental  Officer  Special  Pay  Review 
Board,"  to  satisfy  statutory  changes 
regarding  continuation  pay: 

d.  Deleted  from  system  #09-37-0005 
all  reference  to  the  eleventh  Board,  the 
"Board  for  Correction;"  those  records 
are  now  maintained  separately  in 
system  #09-37-0017; 

e.  Changed  the  title  of  system  #09-37- 
0006  from  "PHS  Commissioned  Corps 
Grievance,  Non-Board  and  Pre-Board 
Involuntary  Retirement/Separation,  and 
Disciplinary  Files,  HHS/OASH/OM,"  to 
the  more  descriptive  title  of  "PHS 
Commissioned  Corps  Grievance, 
Investigatory,  and  Disciplinary  Files. 
HHS/OASH/OM"; 

f.  Revised  the  "System  Location" 
section  of  system  #09-37-0006  to 
indicate  that  records  may  also  be 
maintained  at  offices  and  organizations 
to  which  an  individual  commissioned 
officer  is  assigned. 

Readers  who  notice  any  inadvertent 
errors  or  omissions  in  OASH  system 
notices  are  invited  to  bring  them  to  my 
attention  of  the  following  address: 
Department  of  Health  and  Human 
Services,  Public  Health  Service,  Office 
of  the  Assistant  Secretary  for  Health, 
Office  of  Management,  5600  Fishers 
Lane,  Room  17-25,  Rockville,  Maryland 
20857. 

Dated:  October  14, 1986. 

Wilford  I.  Forbush, 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
ManagemenL 

Office  of  the  Assistant  Secretary  of 
Health  Inventory  of  Privacy  Act 
Systems  of  Records 

'09-37-0001    Office  of  the  Assistant 
Secretary  for  Health  Correspondence 
Control  System,  HHS/OASH/OM 

'09-37-0002    PHS  Commissioned  Corps 
Personnel  Records.  HHS/OASH/OM 

'09-37-0003    PHS  Commissioned  Corps 
Medical  Records.  HHS/OASH/OM 

'09-37-0005    PHS  Commissioned  Corps 
Board  Proceedings.  HHS/OASH/OM 


'Indicates  that  the  syitem  notice  is  being 
republiihed  below. 


'09-37-0006    PHS  Commissioned  Corps 

Grievance,  Investigatory,  and  Disciplinary 

Files.  HHS/OASH/OM 
'09-37-0008    PHS  Commissioned  Corps 

Unofficial  Personnel  Files  and  Other 

Station  Files,  HHS/OASH/OM 
'09-37-0009    Applicants  for  National  Center 

for  Health  Statistics  Technical  Assistance, 

HHS/OASH/NCHS 
'09-37-0010    Health  and  Demographic 

Surveys  Conducted  in  Probability  Samples 

of  the  U.S.  Population.  HHS/OASH/NCHS. 

49  FR  37693.  September  25, 1964 
'09-37-0011    Health  Manpower  Inventories 

and  Surveys.  HHS/OASH/NCHS,  49  FR 

37694.  September  25. 1964 
•09-37-0012    Vital  Statistics  for  Births. 

Deaths,  Fetal  Deaths,  Marriages  and 

Divorces  Occurring  in  the  United  States 

During  Each  Year,  HHS/OASH/NCHS.  49 

FR  37695.  September  25, 1984 
'09-37-0013    Health  Resources  Utilization 

Statistics.  HHS/OASH/NCHS.  49  FR  37697. 

September  25, 1984 
'09-37-0014    Curricula  Vitae  of  Consultants 

to  the  National  Center  for  Health  Statistics. 

HHS/OASH/NCHS 
'09-37-0015    National  Center  for  Health 

Services  Research  and  Health  Care 

Technology  Assessment  (NCHSR)  Grants 

Records  System.  HHS/OASH/NCHSR 
♦09-37-0016    Users  of  Health  Statistics, 

HHS/OASH/NCHS 
'09-37-0017    Proceedings  of  the  Board  for 

Correction  of  Public  Health  Service 

Commissioned  Corps  Records,  HHS/ 

OASH/OM 
'09-37-0018    Disaster  Health  Services 

Information  Systems,  HHS/OASH/DEP,  50 

FR  38212.  September  20, 1985 
'09-37-0019    National  Medical  Expenditure 

Survey.  HHS/OASH/NCHSR.  51  FR  2762. 

January  21, 1986 

0»-37-0001 
SYSTEM  NAMC: 

Office  of  the  Assistant  Secretary  for 
Health  Correspondence  Control  System, 
HHS/OASH/OM. 

SECunrrv  ctASsmcATiON: 

None. 

SYSTEM  location: 

Public  Health  Service  Executive 

Secretariat.  Room  710H,  Hubert  H. 

Humphrey  Building,  200  Independence 

Ave.  SW.,  Washington,  DC  20201 
Office  of  Population  Affairs,  OASH,  200 

Independence  Ave.  SW.,  Washington, 

DC  20201 
National  Center  for  Health  Statistics. 

Room  2-19,  3700  East-West  Highway, 

Hyattsville,  MD  20782 
National  Center  for  Health  Services 

Research  and  Health  Care  Technology 

Assessment,  Parklawn  Building,  Room 

18-23,  5600  Fishers  Lane,  Rockville, 

Maryland  20857  and 
Federal  Records  C^enter,  4205  Suitland 

Road,  Washington,  DC  20409. 


CATEOOmES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  contacted  either 
the  Assistant  Secretary  for  Health,  the 
Surgeon  General,  a  Deputy  Assistant 
Secretary,  or  a  PHS  Staff  Office 
Director,  or  have  been  contacted  in 
writing  by  one  of  these  officials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Hard  copies  of  the  actual 
correspondence,  3x5  card  file,  and 
computer  or  word  processor  printout 
and  tape  or  disk  control  system  records 
of  that  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301  Departmental 
Regulations. 

PURPOSE(S): 

To  control  and  track  all 
correspondence  documents  addressed 
or  directed  to  the  Assistant  Secretary 
for  Health  or  his  subordinates  as 
indicated  above,  as  well  as  documents 
initiated  by  them,  in  order  to  assure 
timely  and  appropriate  attention. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURK>SES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  lustice.  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 
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raUCIIS  AMD  PHACnCn  FOR  nOMNO, 
MTWCVMO,  ACCnSINa,  HCTAINNMI,  AND 
DtSTOSMO  or  mCOMM  M  TMK  SVtTU: 

STOMoe 

Correspondence  records  ore 
maintained  in  hard  copy.  Control 
records  are  maintained  in  3  x  5  card  file 
and  on  computer  or  word  processor 
printout,  tape,  and  disk. 

RFmiEVABIUTY: 

Hard  co|^  reoorda  are  indexed 
alphabetically  by  name  of  addressee 
and  date  of  outgoing  correspondence:  or 
by  name  of  sender  and  date  of  incoming 
correspondence;  or  by  subject.  Records 
may  also  be  cross-referenced. 

SAFEOUAItOS: 

1.  Authorized  Users:  Office  directors, 
correspondence  assistants,  and 
professional  and  support  staff  with 
designated  functional  respansilxlities 
directly  relating  to  the  purpose  of  the 
correspondence. 

2.  Procedural  Safeguards:  Confidential 
and/or  sensitive  dociunents  are  either 
handcarried  or  transmitted  in  sealed 
envelopes.  Employees  who  handle 
correspondence  are  instructed  to 
observe  established  office  procedures  to 
protect  correspwidence  documents  fnm 
unauthorized  access.  The  computertzed 
subsystem  is  protected  by  passwords 
assigned  to  specific  correspondence 
assistants;  passwords  are  cfazmged 
periodically:  the  password  is  changed 
when  a  correspondence  assistant 
terminates  employment. 

3.  Physical  Safeguards:  24-hour  guard 
service  in  buildings,  locked  rooms  after 
office  hours,  lockable  file  cabinets,  word 
processing  disks  are  off-loaded  and 
stored  when  not  in  use. 

RETENTKMI  AND  DISPOSAL: 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the 
Office  of  the  Assistant  Secretary  for 
Health  records  control  schedule.  The 
records  control  schedule  may  be 
obtained  by  writing  to  the  appropriate 
System  Manager  at  the  address  for  that 
official  which  is  indicated  under  System 
Location  above. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Director.  Pubhc  Health  Service 
Executive  Secretariat  (address  as 
above],  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Population 
Affairs  (address  as  above);  Director, 
National  Center  for  Health  Statistics 
(address  as  above:  Director,  National 
center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment 
(address  as  above). 


Policy  coordination  is  provided  by: 
Director.  Offioe  of  Organization 
Management  Systems,  Office  of 
Management,  Room  17-51,  Parklawn 
Building,  5600  Rshers  Lane,  Rodcville. 
MD  20857. 

NonncA-noN  moceouNE: 

Inquiries  should  indicate  the  name  of 
the  individual  with  whwn  the  Office  of 
the  Assistant  Secretary  for  Health 
corresponded,  the  date  of  the  inconting 
correspondence,  if  any.  and  the  date  of 
the  outgoing  correspondence.  Inquiries 
should  be  addressed  to  the  a{q>ropriate 
System  Manager,  Hsted  above,  not  to  the 
policy  coordination  official. 

RECONO  ACCESS  MOCEDURC: 

Same  as  notification  procedures. 
Requesters  must  state  that  they  are  who 
they  claim  to  be,  and  understand  that 
obtaining  information  under  false 
pretenses  is  subject  to  a  maximum 
statutory  penalty  of  5,000.00  dollars. 

Requesters  may  also  ask  for  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTINS  RECORD  PROCEOURES: 

Contact  the  appropriate  System 
Manager  at  the  address  for  that  official 
specified  under  System  Location  above, 
and  reasonably  identify  the  record, 
specify  the  information  to  be  contested, 
the  corrective  action  sought,  and  the 
reason  for  seeking  the  correction,  with 
supporting  infonnation  to  show  how  the 
record  is  inaccurate,  incmnplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Records  are  derived  ft-om  inccuning 
correspondence  to,  and  the  outgoing 
correspondence  of,  the  Assistant 
Secretary  for  Health  or  his  subordinates 
as  indicated  above. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TW  ACT: 

None. 
09-37-002 

SYSTEM  name: 

PHS  Commissioned  Corps  General 
Personnel  Records,  HHS/OASH/OM. 

SECURTTY  CLASSHKATION: 

None.  I 

SYSTEM  LOCATKMC 

Commissioned  Personnel  Operations 
Division,  Office  of  Personnel 
Management/OM/WS.  Room  4-35, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20657. 

Records  in  tfak  system  are  kept  at  the 
address  shown  above  when  the  person 
to  whom  the  record  p^tains  has  an 
active  or  potentially  active  relationship 


with  the  KiS  CommissioDed  Corps 
personnel  system.  Two  years  from  the 
time  the  rektknsfaip  ceases  to  be  active, 
the  records  are  sent  to  the  address 

shown  below: 

General  Services  Admkiistration, 
Federal  Records  Center,  111 
Winnebago  Street,  St.  Louis,  MO 
63118 

Records  in  this  system  that  are  kept  at 
the  SL  Louis  location  are  considered 
closed.  A  record  is  closed  two  years 
from  the  date  on  which  one  of  the 
following  occurs:  A  final  deciak»i  has 
been  made  that  an  applicant  is  no  longer 
under  consideration  for  an  appointment 
to  the  commissioned  corps;  the  person  to 
whom  the  record  pertains  has 
permanently  severed  aU  ties  with  PHS; 
or  the  person  to  whom  the  record 
pertains  is  deceased. 

Critical  data  that  can  be  used  to 
construct  key  actions  concerning  an 
individual's  appointment,  creditable 
service,  compensation,  retirement,  or 
benefits  may  be  micro-fiched  and  stored 
at  a  location  apart  from  the  system 
locations  shown  above  to  serve  as  an 
emergency  data  base  in  the  event  the 
original  records  are  destroyed.  Becaose 
this  data  is  intended  to  be  used  only  in 
the  event  that  the  original  records  are 
destroyed,  it  includes  only  duplicates  of 
existing  records  mabitained  at  the 
system  locations  shown  above.  For  this 
reason,  disclosure  from  and  access  to 
this  data  will  generally  be  annecessary. 
since  requests  for  tttsctosore  oracceee 
will  be  granted  from  the  original 
records. 

Names  and  addreeses  of  contractors 
given  information  under  rootine  nse  9 
can  be  obtained  from  the  system 
manager  at  the  Rockville,  Maryland 
location  identified  above. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TMK 
SYSTEM: 

Individuals  who  are  part  of  or  who 
have  some  relationship  with  the  Public 
Health  Service  (PHS)  Commissioned 
Corps,  including:  Active  duty 
commissioned  officers,  former 
commissioned  officers,  inactive  reserve 
officers,  retired  commissioned  officers, 
deceased  commissioned  officers, 
dependents  and  survivats  of  die  above. 
former  spouses  of  retired  officers,  and 
applicants  to  the  PHB  Cbnmnisskmed 
Corps. 


CATEGORIES  OP  I 

These  records  contain: 
1.  Apphcations  foe  appointment, 
references  and  other  documents  relating 
to  qualifications  or  suitability  for 
appointment  and  assignment,  including 


Federal  Register  /  Vol  51.  No.  226  /  Monday,  November  24.  1986  /Notices 


42355 


medical  intern  and  residency 
evaluations; 

2.  Official  Personnel  Folders  (OPFs), 
for  all  officers  who  are,  or  were  at  one 
time,  on  active  duty,  which  include:  All 
documents  related  to  the  application 
and  appointment  process;  e^ectiveness 
reports;  career  development  and  training 
records;  documents  relating  to 
assignment,  promotion,  retention, 
separation,  and  all  other  personnel 
actions;  records  of  personnel  actions 
relating  to  pay,  travel,  and  allowances 
(including  overseas  educational 
allowances  for  dependents); 
documentation  of  dependant  status  used 
to  determine  entitlement  or  eligibility  for 
benents  and  identification  and  privilege 
cards;  applications  and  records  of 
Service  action  relating  to  the 
Commissioned  Officer  Residency 
Deferment  Program  and  Commissioned 
Officer  Student  Training  and  Extern 
Programs;  survivor  benefit  elections; 
information  supporting  officer  awards, 
honors  and  commendations, 
documentation  supporting  non-board 
terminations  and  reprimands  issued 
after  Hnal  administrative  action;  pay 
records  and  medical  data  after 
separation  or  death  of  the  subject 
individual;  and  leave  records; 

3.  Worksheets,  internal  forms,  internal 
memoranda,  and  other  documents  which 
result  in,  or  contribute  to  an  action 
resulting  in  a  record  identified  in  2. 
above; 

4.  Service  Record  Cards  (summarizing 
personnel  actions);  and 

5.  Correspondence  relating  to  the 
above. 

AUTHORmr  FOn  MAINTENANCC  of  TNI 

system: 

The  Public  Health  Service  Act  (42 
United  States  Code  (U.S.C.)  202-217, 
218a,  224.  228, 233,  and  other  pertinent 
sections);  The  Social  Security  Act  (42 
U.S.C.  410(m]  et  seq.);  portions  of  Title 
10,  U.S.C.  related  to  the  uniformed 
services;  portions  of  Title  37,  U.S.C. 
related  to  pay  and  allowances  for 
members  of  the  uniformed  services; 
portions  of  Tide  38.  U.S.C,  related  to 
benefits  administered  by  the  Veterans 
Administration;  sections  of  50  U.S.C. 
App.,  related  to  the  selective  service 
obligation  and  the  Soldiers'  and  Sailors' 
Civil  Relief  Act;  Executive  Order  (E.O.) 
9397.  "Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons;"  E.0. 10450,  "Security 
Requirements  for  Government 
Employment;"  and  E.0. 11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary,  DHHS. 


FURPOSCS: 

The  information  is  used  by  the 
Commissioned  Personnel  Operations 
Division  (CPOD)  to: 

1.  Determine  qualifications  and 
suitability  for  appointment,  selection, 
career  development,  training, 
promotions,  assignments,  mobilization, 
temporary  duty,  and  other  types  of 
officer  utilization; 

2.  Determine  eligibility  for  pay, 
allowances,  entitlements,  privileges,  and 
benefits; 

3.  Prepare  the  Commissioned  Officer 
Roster  and  Promotion  Seniority  of  the 
Public  Health  Service; 

4.  Determine  the  eligibility  or 
entitlements  of  dependents  and 
beneficiaries  for  benefits  based  on  the 
service  of  a  PHS  commissioned  officer, 

5.  Give  legal  force  and  effect  to 
personnel  transactions  and  establish 
officer  rights  and  obligations  under  the 
pertinent  laws  and  regulations 
governing  the  commissioned  corps 
personnel  system; 

6.  Provide  material  for  research  by  the 
Office  of  the  Secretary,  HHS,  and  thp 
Office  of  the  Assistant  Secretary  for 
Health,  PHS,  concerning  the  activities  of 
health  professionals. 

7.  Provide  information  to  DHHS 
components  seeking  to  collect  an 
overdue  debt  to  the  Federal  government, 
but  only  to  the  extent  necessary  to 
collect  that  overdue  debt;  and 

8.  Provide  information  about 
professional  qualifications,  past 
performance,  and  career  interests  of 
PHS  officers  to  Department  offcials 
involved  in  the  selection  or  assignment 
of  an  officer  to  a  particular  program. 


HOUTINl  uses  OF  RECORDS  MANfTAINEO  M 
THE  SYSTEM,  MCUMNNa  CATEGORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

These  records  or  information  from 
these  records  may  be  used: 

1.  To  locate  individuals  for  personnel 
research  or  survey  response,  and  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structiu^d  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

2.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 


3.  To  the  Department  of  Justice,  to  a 
court  of  other  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
Utigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HI-IS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court,  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

4.  To  disclose  information,  such  as, 
but  not  limited  to,  name,  home  address, 
social  security  number,  earned  income 
withholding  status,  and  amount  of  taxes 
withheld,  to  the  Department  of  Treasury 
for  the  following  purposes:  preparation 
and  issuance  of  salary,  retired  pay,  and 
annuity  checks;  issuance  of  U.S.  Savings 
bonds;  recording  income  information; 
and  collecting  income  taxes. 

5.  To  disclose  to  State  and  local 
government  agencies  having  taxing 
authority  pertinent  records  relating  to 
employees,  retirees,  and  annuitants, 
including  name,  home  address,  social 
security  number,  earned  income,  and 
amount  of  taxes  withheld,  when  these 
agencies  have  entered  into  tax 
withholding  agreements  with  the 
Secretary  of  Treasury,  but  only  to  those 
State  and  local  taxing  authorities  for 
which  a  member,  retiree,  or  annuitant  is 
or  was  subject  to  tax,  regardless  of 
whether  tax  is  or  was  withheld. 

6.  To  disclose  pertinent  information  to 
appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  statutes,  rules, 
regulations,  or  orders,  when  PHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

7.  To  disclose  information  to  an 
individual  who  has  been  asked  to 
provide  a  reference,  to  the  extent 
necessary  to  clearly  identify  the 
individual  to  whom  the  reference  wriU 
pertain,  inform  the  source  of  the 
purpose(s]  of  the  reference,  and  to 
identify  the  type  of  information 
requested  from  the  source,  where 
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necessary  to  obtain  infoimation  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  or  thie  issuance  of  a  license, 
grant,  or  other  benefit. 

8.  To  disclose  to  any  agency  in  the 
executive,  legislative,  or  judidal  branch; 
the  EHstrict  of  Columbia  Government:  a 
State  or  local  government  agency;  a 
professional  credentialing  agency:  or  a 
nonprofit  institution;  in  response  to  its 
request,  or  at  the  initiation  of  the  Public 
Health  Service,  information  in 
connection  with  the  hiring  of  an 
employee;  the  issuance  of  a  security 
clearance;  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual;  the  classifying  of  jobs;  the 
letting  of  a  contract;  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency;  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 
Information  disclosed  to  professional 
credentialing  of  licensing  organizations 
may  be  made  through  the  computer 
matching  program  described  in  the 
Federal  Register,  January  10. 1986  (52  FR 
1302). 

9.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

10.  To  disclose  information  to  the 
Department  of  State  and  officials  of 
foreign  governments  for  the  issuance  of 
passports,  visas,  and  other  clearance 
before  an  active,  retired,  or  inactive 
reserve  officer  is  assigned  to  that 
country. 

To  disclose  information  to  the 
Department  of  Labor.  Veterans 
Administration,  Social  Security 
Administration,  or  other  Federal 
agencies  having  special  employee 
benefit  programs;  to  a  national.  State, 
county,  or  municipal  agency;  or  to  a 
publicly  recognized  charitable 
organization  when  necessary  to 
adjudicate  a  claim  under  a  benefit 
program,  or  to  conduct  analytical 
studies  of  benefits  being  paid  under 
such  programs,  provided  such  disclosure 
is  consistent  with  the  purposes  for 


which  the  informatin  was  originally 
collected. 

12.  To  disclose  information  to  the 
Office  of  Management  and  Budget 
(OMB)  at  any  stage  in  the  kgialalive 
coordination  and  clearance  process  in 
connection  with  private  relief  legislation 
as  set  forth  in  OMB  Circular  No.  A-19, 
or  for  budgetary  or  management 
oversight  purposes. 

13.  When  an  individual  to  whom  a 
record  pertaini  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  record 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

14.  In  response  to  interrogatories  in 
the  prosecution  of  a  divorce  action  or 
settlement  for  purposes  stated  in  10 
U.S.C.  1408  ("Tlie  Former  Spouses* 
Protection  Act*]. 

15.  To  disclose  information  about  the 
entitlements  and  benefits  of  a 
beneficiary  of  a  deceased  active  duty 
officer,  retiree,  or  annuitant  for  purposes 
of  making  disposition  of  the  estate. 

16.  To  disclose  information  to  the 
Department  of  Defwise,  United  States 
Coast  Guard,  oi  Federal  Emergency 
Management  Agency,  to  the  extent 
necessary  to  facilitate  participation  of 
PHS  members  in  planning,  training,  and 
emergency  (derations  in  support  of  civil 
defense  activities,  and  to  provide 
support  in  the  event  of  a  national 
emergency. 

17.  To  disclose  information  to 
Government  training  facilities  (FederaL 
State,  and  local)  and  to  non-Government 
training  facilities  (e.g..  private  vendors 
of  training  courses  or  programs,  private 
schools)  for  training  purposes,  such  as 
crediting  of  wock  experience  in  the 
Commissioned  Officer  Student  Training 
and  Extern  Program,  or  verification  of 
status  or  income. 

18.  To  disclose  information  to  the 
Defense  Enrollment/Eligibility  Reporting 
System  (DEERS),  uniformed  services 
medical  treatment  facilities  and  to  the 
Department  of  Defense  Office  of  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services,  when  the 
information  is  needed  to  verify  the 
eligibility  of  an  cfficer,  his/her 
dependents,  or  a  former  spouse  for 
medical  benefits. 

19.  To  disclost  information  to 
agencies  or  organizations  established  is 
medically  underserved  areas  who  apply 
to  the  National  Health  Service  Corps  for 
the  assignment  of  commissi oned  officers 
to  such  agencies  or  organizations. 

20.  To  disclose  information  on  officers 
assigned  to  Federal  health  care  facilities 


to  private  sectof  (i.e,.  other  than  Federal 
State,  or  local  government]  agendas, 
boards,  or  commissions  (e.g.  the  Joint 
Commission  on  Aijcreditation  of 
Hospitals],  to  obtain  accreditation  or 
other  approval  rating  and  only  to  the 
extent  that  the  infamutioa  disdosed  is 
relevant  and  necessary  for  that  purpose. 

21.  When  Federal  agendes  having  the 
power  to  subpoena  odier  Federal 
agencies'  records,  such  at  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  may  make  such 
records  available. 

22.  To  disdose  to  a  private  unployer 
who  considers  hiring  a  former  officer 
information  such  as  the  officer's  dates  of 
employment,  salary,  job  title  and 
description,  duty  station,  and  character 
and  nature  of  sepamtion. 

23.  To  disdose  infcmaation  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  or  other 
functions  vested  in  the  Commission  by 
the  President's  Reorganization  Plan  No. 
1  of  1978. 

24.  To  disclose  to  Federal  and  non- 
Federal  agendes  information  allowing 
the  consideration  aad  selection  of 
officers  for  honor  awards  made  as  a 
result  of  the  individual's  work  as  a 
commissioned  office,  and  to  publicize 
those  awards  granted.  Tins  may  indode 
disclosure  to  ottier  pabtic  and  private 
organizations,  including  news  media, 
which  grant  or  publicize  officer  awards 
and  honors. 

25.  To  disclose  information  to  offidals 
of  the  Selective  Service  Administratiott 
to  allow  crediting  of  active  service 
performed  by  an  individual  with  PHS  so 
that  the  individnal  ]«ay  be  properly 
classified  if  draft  laws  once  ^gam 
become  operative. 

POLICIES  ANO  PRACncas  FOU  trORINO. 

RETRiEvmo,  Acccsamo,  REramme.  ano 

DISPOSINa  OF  RKCONOt  M  THE  trSTBC 

STOflAac: 

Automated  files  ate  stared  on  disks, 
micro-ficfae.  and  magnetic  tapes. 
Nonautomated  (banl-aqnr)  fifes  are  kept 
in  offices,  and  aiay  be  stored  in 
Lektrievers,  Consen»-«^ea.  safes, 
cabinets,  bookcases,  or  dedcs. 

RamtEVABNjTv: 

Alphabaticalfy  by  naaia.  by  PHS 
serial  niunbar.  and  by  Social  SccBiity 
Number  in  aeeofdaiwa  wttb  Saetkn 
7(a)(2)(B)  of  tbe  Private  Act  aad 
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Executive  Order  9397.  "Numbering 
System  for  Federal  Accounts  Relating  to 
Individual  Persons". 

safeguards: 

1.  Authorized  Users. 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
personnel  employed  in  the 
Commissioned  Personnel  Operations 
Division,  Office  of  Personnel 
Management/OM/PHS  whose  official 
duties  require  such  access.  The 
Commissioned  Officers  Systems 
Division  (COSD).  Office  of  Human 
Resource  Information  Management, 
Office  of  the  Assistant  Secretary  for 
Personnel  Administration.  Office  of  the 
Secretaiy.  provides  computer  design, 
programming  and  support  to  CPCWO.  and 
has  access  to  the  data  to  the  extent 
necessary  to  facilitate  the  provision  of 
these  services  to  CPOD.  Howev«', 
COSD  personnel  are  not  authorized  to 
grant  access  to  or  make  disclosures  from 
automated  data  in  this  system  to  anyone 
or  any  organization  without  the  express 
written  approval  of  the  Assistant 
Director  far  C^ratuns,  CPOD. 

b.  NoaautoiBoted  records.  Access  to 
and  use  of  nanaatomated  records  is 
limited  tode|iartBieiitai  employees 
whose  official  duties  require  such 
access  or  to  individuals  needing  access 
to  the  information  for  purposes  stated 
under  routine  uses.  These  individuals 
are  permitted  access  to  records  only 
after  they  have  aatisfoctordy  ideitfified 
themselves  as  kaving  an  official  need  to 
review  the  inforaurtian  and  have 
provided  satisfactory  proof  of  dieir 
identities.  Access  is  also  granted  to 
individuals  who  have  written 
peroissian  to  review  the  record  when 
that  peimission  has  been  obtained  from 
the  individual  to  whom  the  record 
pertains.  All  individuals  from  outside 
the  Department,  to  tvfaom  disclosure  is 
made  pursuant  to  a  routine  use.  must 
complete  Privacy  Act  nondisdosure 
oaths  and  must  sidunit  written  requests 
for  access  to  these  records  shovving  the 
name  and  employing  office  of  the 
requester,  the  date  on  wdnch  the  record 
'n  requested,  and  the  purpose  for 
reviewing  the  information  in  the  record. 
This  written  request  is  then  placed  into 
the  record. 

2.  Physical  safeguards. 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with 
oombination  lodes.  Automated  records 
on  magnetic  tape,  didcs.  and  other 
computer  equipment  are  kept  in  rooms 
desired  to  protect  the  (riiysical  integrity 
of  the  record  media  and  equipment 
These  rooms  are  withsi  inner  offices  to 
which  access  is  permitted  only  with 


special  clearance.  Outer  offices  are 
secured  with  combination  locks.  During 
nonwork  hours  all  cabinets,  storage 
facilities,  rooms  and  offices  are  locked 
and  the  premises  are  patrolled  regularly 
by  building  security  forces. 
b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  metal  filing 
cabinets  with  locks,  or  other  security 
equipment,  all  of  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to  that 
furniture  or  equipment  and  by  the  CPOD 
security  officer. 

3.  Procedural  safeguards. 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel  and  by  use  of  passwords  for 
specific  reoords  created  by  authorized 
personnel  Access  codes  and  passwords 
are  changed  for  each  authorized  user 
approximately  every  HO  days,  on  a 
random  schedule.  In  addition, 
programmtng  for  automated  records 
allows  authorized  penonnel  to  access 
only  those  records  that  are  essential  to 
their  duties.  No  access  is  permitted  to 
automated  records  from  remote  terminal 
sites  maintained  by  individuals  or 
organizations  outside  of  CPOD. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  combination  locks  on 
entryways  and  by  the  building  security 
force.  Official  records  may  not  be 
removed  from  the  physical  boundaries 
of  CPOD.  When  records  are  needed  at  a 
remote  location,  copies  of  the  records 
will  be  provided.  When  copying  records 
for  authorized  purposes,  care  is  taken  to 
ensure  that  any  imperfect  or  extra 
copies  are  not  left  in  the  reproduction 
room  where  they  can  be  read,  but  are 
destroyed  or  obliterated. 

4.  Implementing  Guidelines. 
Safeguards  for  automated  records  are 
provided  in  accordance  with  Part  6  of 
the  Department's  biformation  Resources 
Management  Manual.  Safeguards  for 
nonautomated  records  are  provided  in 
accordance  with  chapters  45-13  and 
PHSuh£45-13  of  the  Department's 
General  Administration  Manual. 

5.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use  9 
must  maintain  the  records  in  a  secured 
areas,  allow  only  tfaoae  individuals 
immediately  involved  m  the  processing 
of  the  records  to  have  access  to  them. 


prevent  any  unauthorized  persons  from 
gaining  access  to  the  records,  caution 
employees  about  the  confidentiality  of 
the  records,  and  return  the  records  to 
the  System  Manager  inunediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractor  compliance  is 
assured  through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager. 

RETENTION  AMD  MSrOSAL: 

These  records  are  maintained  for 
varying  periods  of  time.  Applicant  files 
of  individuals  selected  for  appointment 
as  commissioned  officers  become  the 
Official  Personnel  Folder.  Applicant 
files  of  individuals  not  selected  for 
appointment  are  maintained  for  two 
years  after  the  appHcation  process  has 
been  completed  and  are  then  destroyed, 
unless  an  appKcant  requests  that  the  file 
be  held  open  for  an  additional  year.  Hie 
OPF  is  maintained  for  two  years  after  an 
officer  separates  from  active  duty,  at 
which  time  such  officer's  OPF  is 
transferred  to  a  Federal  Records  Center 
for  permanent  storage. 

Tlie  records  of  a  retired  or  deceased 
officer  are  maintained  until  two  years 
after  an  individual's  death  and  are  then 
transferred  to  a  Federal  Records  Center 
for  permanent  storage,  unless  a 
dependent  of  a  deceased  officer 
continues  to  receive  benefits  from  PHS 
based  upon  the  deceased's  PHS  service. 
When  a  dependent  or  beneficiary  dies 
or  becomes  ineligible  for  further  benefits 
based  on  a  deceased  officer's  service, 
all  records  are  maintaned  for  one  year, 
in  the  event  information  is  needed  from 
the  records  to  help  settle  an  estate,  and 
are  then  fransferred  to  the  Federal 
Records  Center  for  permanent  storage. 

Service  Record  Cards,  which  list 
critical  data  with  regard  to  the  dates  of 
all  officers'  appointments, 
reassignments,  separations,  retirements 
and  deaths  are  maintained  pennanendy 
by  the  System  Manager. 

SYSTEM  MANAOCR  AND  AOORESt: 

Director,  CPOD  (See  System  Location 
above). 


NOTVICATKMI 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 


1.  General  procedures.  An  individual 
seeking  access  to  his/her  records  may 
initially  contact  any  CPOD  office  or 
employee  for  information  about 
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obtaining  access  to  the  records.  CPOD 
employees  will  inform  each  individual  of 
the  appropriate  procedures  to  follow. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  CPOD  employee 
providing  access.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained.  The  system  manager,  the 
Director.  CPOD.  has  delegated  authority 
to  release  automated  records  to  the 
Assistant  Director  for  Operations,  CPOD 
and  the  authority  to  release 
nonautomated  records  to  the  CPOD 
Privacy  Act  Coordinator  and  Branch 
Chiefs. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g.,  PHS 
Commissioned  Corps  Identification 
Card,  driver's  license,  passport,  or  voter 
registration  card).  Identification  cards 
with  current  photographs  are  preferred 
but  not  required.  The  record  will  be 
reviewed  in  the  presence  of  an 
appropriate  CPOD  employee,  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  CPOD  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  CPOD  employee 
will  provide  them  to  the  individual.  The 
CPOD  employee  will  record  the  name  of 
the  individual  granted  access,  the  dates 
and  times  of  access,  and  information 
about  the  verification  of  identity  on  a 
separate  log  sheet  maintained  in  the 
office  of  the  CPOD  employee  who 
reviewed  the  record. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  or  the  CPOD  Privacy  Act 
Coordinator,  at  the  address  shown  as 
the  system  location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A  comparison 
will  be  made  of  that  signature  and  the 
signature  maintained  on  file  prior  to 
release  of  the  material  requested.  Copies 
of  the  records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual.  The  original  version  of  a 
record  will  not  be  released  except  in 
very  unusual  situations  when  only  the 
original  will  satisfy  the  purpose  of  the 
request. 

4.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  generally  will  not  honored. 

5.  Accounting  of  disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  record  system  may 


also  request  an  accounting  of  all 
disclosures  that  have  been  made  from 
that  individual's  records,  provided  that 
disclosures  have  in  fact  been  made. 

CONTE8TINO  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information  being 
contested.  State  the  corrective  action 
sought,  with  supporting  justification, 
along  with  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

From  individual  officers,  applicants, 
persons  providing  references, 
dependents,  former  spouses  of  retired 
officers,  governmental  and  private 
training  facilities,  health  professional 
licensing  and  credentialing 
organizations,  government  officials  and 
employees  and  from  the  records 
contained  in  the  following  systems:  09- 
37-0003,  "PHS  Commissioned  Corps 
Medical  Records."  HHS/OASH/OM; 
0^37-0005,  "PHS  Commissioned  Corps 
Board  Proceedings,"  HHS/OASH/OM; 
09-37-0006,  "PHS  Commissioned  Corps 
Grievance,  Investigatory,  and 
Disciplinary  Files."  HHS/OASH/OM; 
09-37-0008.  "PHS  Commissioned  Corps 
Unofficial  Personnel  Files  and  Other 
Station  Files."  HHS/OASH/OM;  and 
09-90-0017.  "Pay,  Leave  and  Attendance 
Records,"  HHS/OS/ASPER. 

SYSTEMS  EXEMRTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None.       I 
09-37-0003 

SYSTEM  name: 

PHS  Commissioned  Corps  Medical 
Records,  HHS/OASH/OM. 

SECURrrv  classircation: 
None.       I 

SYSTEM  location: 

Medical  Branch.  Commissioned 
Personnel  Operations  Division.  Room 
4A-07.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857. 

Records  in  this  system  are  kept  at  the 
address  shown  above  for  the  period  of 
time  during  which  the  person  to  whom 
the  record  pertains  has  an  active  or 
potentially  active  relationship  with  the 
PHS  Commissioned  Corps  personnel 
system.  Two  years  from  the  time  the 
relationship  ceases  to  be  active,  the 
records  are  combined  with  the  Official 
Personnel  File  in  record  system  09-37- 
0002  and  transferred  to  the  storage 
facility  at  th«  address  shown  below: 


General  Services  Administration, 
Federal  Records  Center.  Ill 
Winnebago  Street.  St.  Louis,  MO 
63118 

Names  and  addresses  of  contractors 
given  information  under  routine  use  5 
can  be  obtained  from  the  system 
manager  at  the  first  location  identified 
above. 

CATEOORIES  OP  IWNVIDUALS  COVERED  BY  THE 
SYSTEM: 

PHS  commissioned  officers  (including 
active,  inactive,  terminated,  retired  and 
deceased  officers];  applicants  to  the 
commissioned  oorps;  and  incapacitated 
dependents  of  officers  when  officers 
request  certification  of  dependents' 
incapacities. 

CATEOORIES  OF  ROCORDS  IN  THE  SYSTEM: 

Medical  files  end  records  on 
individuals  identified  above;  medical 
board  records  from  Medical  Review 
Boards — General  and  Psychiatric,  and 
Appeals  Boards,  including  board 
reports,  any  records  of  discussions  held 
by  board  members,  and  supporting 
medical  documents;  death  case  files  and 
supporting  documents;  and 
correspondence  relating  to  the  above. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Public  Health  Service  Act  (42 
U.S.C.  202-217.  218a.  224.  228,  233,  and 
other  pertinent  sections);  The  Social 
Security  Act  (42  U.S.C.  410(m}  et  seq.); 
portions  of  Title  10.  U.S.C..  related  to  the 
uniformed  services:  portions  of  Title  37. 
U.S.C.  related  to  pay  and  allowances 
for  members  of  the  uniformed  services; 
portions  of  Title  88.  U.S.C,  related  to 
benefits  administered  by  the  Veterans' 
Adminisfration;  sections  of  50  U.S.C 
App.,  related  to  the  selective  service 
obligation  and  tlie  Soldiers  and  Sailors' 
Civil  Relief  Act;  Executive  Order  (E.O.) 
9397,  "Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons;"  E.0. 10450.  "Security 
Requirements  for  Government 
Employment;"  and  RO.  11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  frt)m  the 
President  to  the  Secretary,  DHHS. 

PURPOSE(S): 

The  information  is  used  by  the 
Commissioned  Personnel  Operations 
Division  (CPOD)  to: 

1.  Evaluate  applicant  for  appointment 
and  officers  for  reassignment  and  fitness 
for  duty; 

2.  Make  determinations  about  the 
level  of  an  officer's  disability  and 
entitlement  to  disability  severance  or 
retired  pay; 


S.  Make  determinatioM  about  the 
level  of  a  dependent's  disabffiHes  or 
incapacitiea  which  may  amke  tfie 
dependent  eU^le  for  benefits  from 
PHSi 

4.  Make  budgetary  estimatet  a  boat 
the  cost  of  disa^Mlity  leverance  and 
retired  pay; 

5.  Prepare  reports  or  provide 
statisticai  infonnation  relating  to  the 
medical  status  of  officers; 

6.  lYovide  in&imation  relating  to  the 
death  of  officers  to  the  Social  Security 
Administntion  or  other  Department 
coraponents  to  d^eimine  the  social 
secority  benefits  or  other  benefits  which 
may  be  availahie  to  the  survivors  of 
deceased  affioers; 

7.  Provide  infonnation  to  help 
ac^odicate  poet-servioe  claims  for 
benefits. 
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nOUTINC  uses  OF  I 

THK  SYSTO^,  mCUNNNO  CATEOOmn  OF 

USKRS  AND  THE  FIMPOSa  OF  MICH  uses: 

These  records  and  information  fitxn 
these  records  may  be  used: 

1.  To  disclose  information  to  the 
Veterans'  Administratioa  Bureau  of 
Prisons  (Department  of  Justice).  Coast 
Guard  (Department  of  Transpartation), 
Agency  for  International  Development 
(Department  of  State),  Department  of 
Defense,  Environmental  IhDtection 
Agency,  and  other  Federal  agencies 
where  commissioned  officers  are 
assigned  or  are  receivii^  medical 
treatment,  to  enanre  continuity  of  care. 

2.  To  disclose  infonnation  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiiy  from  the  congressional  office 
made  at  the  written  request  of  (hat 
individual. 

3.  To  promote  continuity  of  care  by 
supplying  infonnation  to  medical  care 
facilities  and/or  practitioners  who, 
under  contract  or  doe  to  aa  emergency, 
provide  treatment  to  officers  and  their 
dependents. 

4.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  odter  legal  disability, 
infonnation  in  the  indrviduafs  record 
may  be  disclosed  to  any  person  v^o  is 
legally  responsible  for  the  care  of  the 
individnal,  to  the  extent  necessary  to 
assore  payment  of  benefits  to  which  the 
individual  is  entitled. 

5.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
reoords  in  this  system.  Relevant  records 
will  be  disclosed  to  sudb  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  stidi  records.  These 


safeguards  are  ejqilained  in  the  section 
entitled  '•Safeguards." 

6.  In  the  event  of  litigation  where  the 
defendant  ir 

a.  "Hie  Department,  any  component  of 
the  Departnient,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity; 

b.  The  United  States  where  the 
Department  detennines  tfiat  the  claim,  if 
successful,  is  likely  to  dn«ctly  affect  the 
operations  of  the  Department  or  any  of 
its  components;  or 

c  Any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POUaES  AND  PMCTKES FOni 
RETIIIEVINa,  ACCCSSmO,  RETANtlMa,  AND 
DiSFOSHM  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Automated  files  are  stored  on  disks, 
micro-fiche,  and  magnetic  tapes. 
Nooautomated  (hard-copy)  files  are  kept 
in  oiBcet,  and  stored  in  Lektrievers, 
Conserv-a-files,  sales,  cabinets, 
bookcases,  or  desks. 

RETmEVABlUTV: 

Alphabetically  by  name,  by  PHS 
serial  number,  and  by  Social  Security 
Number  in  accordance  with  Section 
7(a)(2)(B)  of  the  Privacy  Act  and 
Executive  Order  9397,  "Numbering 
System  for  Federal  Accounts  Relating  to 
Individual  Persona". 

SAFEOUAROS: 

1.  Authorized  Users. 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
personnel  employed  in  the  Medical 
Branch,  and  certain  employees  of  the 
Office  of  die  Director,  C3HX).  Selected 
information  may  be  released  to 
employees  in  the  Commissioned 
Personnel  Operations  Division,  Office  of 
Personnel  Management.  OM,  whose 
official  duties  require  such  access.  The 
Commissioned  Officers  Systems 
Division  (COSD),  Office  of  Human 
Resource  Information  Management, 
Office  of  die  Assistant  Secretary  for 
Personnel  Administration,  Office  of  the 
Secretary,  provides  computer  design, 
programming  and  support  to  CPOD,  and 
has  access  to  the  data  to  the  extent 
necessary  to  facilitate  flie  provision  of 
these  services.  However,  COSD 
personnel  are  not  authorized  to  grant 
access  to  or  make  disclosures  fitim 


automated  data  in  this  system  to  anyone 
or  any  organization. 

b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  Medical  Branch.  CPOD 
employees,  certain  members  of  the 
Office  of  the  Director.  CPOD, 
departmental  employees  whose  official 
duties  require  such  access,  or  to 
individuals  needing  access  to  the 
information  for  purposes  stated  under 
routine  uses.  These  individuals  are 
permitted  access  to  records  only  after 
they  have  satisfactorily  identified 
themselves  as  having  an  official  need  to 
review  the  information  and  have 
provided  satisfactory  proof  of  their 
identities.  Access  is  also  granted  to 
individuals  who  have  written 
permission  to  review  the  record  when 
that  permission  has  been  obtained  from 
the  individual  to  whom  the  record 
pertains.  All  individuals  other  than 
CPOD  employees  must  complete  Privacy 
Act  nondisclosure  oaths  and  must 
submit  written  requests  for  access  to 
these  records  showing  the  name  and 
employing  office  of  the  requesto',  the 
date  on  which  the  record  is  requested, 
and  the  purpose  for  reviewing  the 
infonnation  in  the  record.  This  written 
request  is  then  placed  into  the  record. 

2.  Physical  safeguards. 

a.  Automated  records.  Tenninals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with 
combination  locks.  Automated  records 
on  magn^c  tape,  disks,  and  other 
computer  equipment  are  kept  in  rooms 
designed  to  protect  the  physical  integrity 
of  the  record  media  and  equipment 
These  rocnns  are  within  inner  offices  to 
which  access  is  pemritted  only  to  those 
with  special  clearance.  Outer  offices  are 
secured  with  combination  locks.  During 
nonwork  hours  all  cabinets,  storage 
facilities,  rooms  and  offices  are  locked 
and  the  pennises  are  patrolled  regidarly 
by  building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  recent  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  metal  filing 
cabinets  with  locks,  or  odier  security 
equipment,  all  of  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to  that 
furniture  or  equipment  and  by  the  CPOD 
security  officer. 

3.  Procedural  safeguards. 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
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individual  access  codes  to  authorized 
personnel,  and  by  use  of  passwords  for 
specific  records  created  by  authorized 
personnel.  Access  codes  and  passwords 
are  changed  for  each  authorized  user 
approximately  every  90  days,  on  a 
random  schedule.  In  addition, 
programming  for  automated  records 
allows  authorized  personnel  to  access 
only  those  records  that  are  essential  to 
their  duties.  No  access  is  permitted  to 
automated  records  from  remote  terminal 
sites  maintained  by  individuals  or 
organizations  outside  of  OPM. 

b.  Nonoutomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  combination  locks  on 
entryways  and  by  the  building  security 
force.  Official  records  may  not  be 
removed  from  the  physical  boundaries 
of  Medical  Branch,  CPOD.  When 
records  are  needed  at  a  remote  location, 
copies  of  the  records  will  be  provided. 
When  copying  records  for  authorized 
purposes,  care  is  taken  to  ensure  that 
any  imperfect  or  extra  copies  are  not  left 
in  the  reproduction  room  where  they  can 
be  read,  but  are  destroyed  or 
obliterated. 

4.  Implementing  Guidelines. 
Safeguards  for  automated  records  are 
provided  in  accordance  with  Part  6  of 
the  Department's  Information  Resources 
Management  Manual.  Safeguards  for 
nonautomated  records  are  provided  in 
accordance  with  chapters  45-13  and 
PHS.hf:45-13  of  the  Departments 
General  Administration  manual. 

5.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use  6 
must  maintain  the  records  in  a  secured 
area,  allow  only  those  individuals 
immediately  involved  in  the  processing 
of  the  records  to  have  access  to  them, 
prevent  any  unauthorized  persons  from 
gaining  access  to  the  records,  caution 
employees  about  the  confidentiality  of 
the  records,  and  return  the  records  to 
the  System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractor  compliance  is 
assured  through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager. 

RETENTION  AND  DISPOSAL: 

When  an  officer  terminates  his/her 
commission,  records  are  incorporated 
into  the  Official  Personnel  Folder  (see 
system  09-37-0002,  "PHS  Commissioned 
Corps  Personnel  Files"  for  more 
information]  and  transferred  to  a 
Federal  Records  Center  within  two 
years  after  the  ofHcei  is  separated  from 


the  commissioned  corps.  Medical 
records  or  nonselected  applicants  are 
destroyed  after  five  years.  Records  of 
retirees  are  incorporated  into  their 
OPF's  following  retirement  and  are 
retained  and  disposed  of  in  accordance 
with  procedures  explained  in  system  09- 
37-0002,  unless  the  individual  is  on  the 
temporary  disability  retirement  list,  in 
which  case  the  file  is  maintained  under 
the  same  conditions  as  an  active  duty 
officer's  file  until  the  individual  is 
permanently  retired,  returned  to  active 
duty,  or  terminated.  Medical  records  of 
a  dependent  incapable  of  self  support 
are  maintained  until  the  dependent  is  no 
longer  eligible  for  benefits  from  PHS  for 
which  time  the  records  are  transferred 
to  a  Federal  Records  Center  for 
permanent  storage. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Director.  CPOD  (See  System  location 
above). 

NOTIFICATION  PROCEDURE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  An  individual 
seeking  access  to  his/her  records  may 
initially  contact  any  CPOD  office  or 
employee  for  information  about 
obtaining  access  to  the  records.  CPOD 
employees  will  inform  each  individual  of 
the  appropriate  procedures  to  follow. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  CPOD  employee 
providing  access.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained. 

If  a  determination  is  made  that  the 
materia]  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  the  requester,  the 
requester  shall  be  asked  to  designate  in 
writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  the 
material's  contents  at  the 
representative's  discretion.  Such  a 
representative  must  provide  proof  that 
he/she  is  duly  authorized  to  review  the 
record  by  either  the  individual  or  the 
individual's  legal  guardian.  A  parent  or 
guardian  who  requests  notification  of,  or 
access  to,  a  dependent/incompetent 
person's  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  guardian  must  verify  his/her 
relationshu)  to  the  dependent/ 


incompetent  person  as  %vell  as  his/hef 
own  identity, 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g.,  PHS 
Commissioned  Corps  Identification 
Card,  driver's  license,  passport,  or  voter 
registration  card).  Identification  cards 
with  current  photographs  are  preferred 
but  not  required.  The  record  will  be 
reviewed  in  the  presence  of  an 
appropriate  CPOD  employee,  who  will 
answer  questions  and  ensul^  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  CPOD  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  CPOD  employee 
will  provide  them  to  the  individual.  The 
CPOD  employee  will  record  the  name  of 
the  individual  granted  access,  the  dates 
and  times  of  access,  and  information 
about  the  verification  of  identity  on  a 
separate  log  sheet  maintained  in  the 
office  of  the  CPOD  employee  who 
reviewed  the  record. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager,  the  CPOD  Privacy  Act 
Coordinator,  or  the  Medical  Branch  at 
the  address  shown  as  the  system 
location  above.  All  written  requests 
must  be  signed  by  the  individual  seeking 
access.  A  comparison  will  be  made  of 
that  signature  and  the  signature 
maintained  on  file  prior  to  release  of  the 
material  requested.  Copies  of  the 
records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual.  The  original  version  of  a 
record  will  not  be  released  except  in 
very  unusual  situations  when  only  the 
original  will  satisfy  the  purpose  of  the 
request. 

4.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  generally  will  not  be  honored. 

5.  Accounting  of  Disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  record  system  may 
also  request  an  accounting  of  all 
disclosures  that  have  been  made  from 
that  individual's  records,  provided  that 
disclosures  have  in  fact  been  made. 

CONTESTINO  RECORO  PROCSOURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information  being 
contested.  S'ate  the  corrective  action 
sought,  with  supporting  justification, 
along  with  information  to  show  how  the 
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record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

From  individual  officers  and  ottier 
commissioned  corps  officials: 
applicants;  private  and  Government 
physicians;  hospitals  and  clinics 
rendering  treatment;  investigative 
reports;  records  contained  in  system  09- 
37-0002,  "PHS  Commissioned  Officer 
Personnel  Records,"  HHS/OASH/OM; 
records  from  system  09-15-0008, 
"Emergency  Non-PHS  Treatment 
Authorization  File.  HHS/HRSA/ 
BHCDA;"  records  from  system  09-15- 
0029,  "PHS  Beneficiary-Contract 
Medical/Health  Care  Records,  HHS/ 
HRSA/BHCDA;"  death  certificates  and 
reports  of  death;  and  from  survivors  and 
executors  of  estates. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-37-0005 

SYSTEM  NAME: 

PHS  Commissioned  Corps  Board 
Proceedings.  HHS/OASH/OM. 

SYSTEM  CLASSinCATION: 

None. 

SYSTEM  LOCATION: 

Commissioned  Personnel  Operations 
Division,  Office  of  Personnel 
Management/OM/PHS.  Room  4-35, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857. 

Names  and  addresses  of  contractors 
given  information  under  routine  use  4 
can  be  obtained  from  the  system 
manager  at  the  address  shown  above. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Commissioned  officers  (including 
active,  inactive,  terminated,  retired,  and 
deceased  officers)  and  applicants  to  the 
PHS  Commissioned  Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  categories  of  records  in  the 
system  consist  of  the  following; 

1.  Commissioned  Officers  Awards 
Board  files  consisting  of  nominations, 
citations,  and  related  documents. 

2.  Appointment  Board  files  consisting 
of  applications,  references,  school 
transcripts,  transmutation  charts,  and 
other  materials  used  in  the  appointment 
examination  process. 

3.  Promotion  Board  files  consisting  of 
Commissioned  Officer  Effectiveness 
Reports  (COERs),  recommendations 
from  PHS  componenis,  citations  and 
awards,  infonnation  pertaining  to 
disciplinary  actions,  and  other  materials 


used  to  examine  candidates  for 
promotion. 

4.  Involuntary  Separation  Board  files 
consisting  of  COERs,  PHS  component 
recommendations  with  respect  to 
separations,  information  pertaining  to 
disciplinary  actions,  references,  and 
statements  of  the  officer  with  respect  to 
marginal  or  substandard  performance. 

5.  Board  of  Inquiry  files  consisting  of 
COERs.  PHS  component  allegations  of 
misconduct,  documentation  relating  to 
misconduct,  and  statements  of  the 
officer  relating  to  alleged  instances  of 
misconduct. 

6.  Retirement  Board  files  consisting  of 
COERs.  PHS  component  evaluations  on 
the  continued  need  for  the  officer,  and 
statements  of  the  officer  concerning  his/ 
her  request  for  retirement. 

7.  Dental  Officer  Special  Pay  Review 
Board  files  consisting  of  COERs. 
Continuation  Pay  and  Additional 
Special  Pay  contracts,  certification  jf 
eligibility  by  PHS  components,  school 
transcripts,  and  related  documents. 

8.  Medical  Officer  Special  Pay  Re\iew 
Board  files  consisting  of  performance 
evaluations,  retention  special  pay 
contracts,  certification  of  eligibility  by 
PHS  components,  school  transcripts, 
and  related  documents. 

9.  Assimilation  Board  files  consisting 
of  performance  evaluations,  PHS 
component  recommendations,  awards 
and  citations,  and  information 
pertaining  to  disciplinary  actions. 

10.  Three- Year  File  Review  Board  files 
consisting  of  performance  evaluations, 
recommendations  from  PHS 
components,  citations  and  awards,  and 
information  pertaining  to  disciplinary 
actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Public  Health  Service  Act  (42 
U.S.C.  202—217,  218a,  224,  228,  233,  and 
other  pertinent  sections);  The  Social 
Security  Act  (42  U.S.C.  410(m)  et  seq.); 
portions  of  Title  10,  U.S.C,  related  to  the 
uniformed  services;  portions  of  Title  37. 
U.S.C,  related  to  pay  and  allowances 
for  members  of  the  uniformed  services; 
portions  of  Title  38  U.S.C.  related  to 
benefits  administered  by  the  Veterans 
Administration;  sections  of  50  U.S.C. 
App.,  related  to  the  selective  service 
obligation  and  the  Soldiers'  and  Sailors' 
Civil  Relief  Act;  Executive  Order  (E.O.) 
9397,  "Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons;"  E.0. 10450,  "Security 
Requirements  for  Government 
employment;"  and  E.0. 11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary,  DHHS. 


PURPOSES): 

Used  by  PHS  Commissioned  Corps 
Boards  to  recommend  or  decide  on 
appropriate  actions  in  the  areas  of 
commissioned  corps  personnel 
administration  listed  above,  and  by  the 
Commissioned  Personnel  Operations 
Division  (CPOD)  in  the  preparation  of 
the  "PHS  Commissioned  Officer  Roster 
and  Promotion  Seniority  of  the  Public 
Health  Service,"  which  contains  the 
names  and  status  of  officers  on  active 
duty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDING  CATEOOMES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

These  records  or  information  from 
these  records  may  be  used: 

1.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  is  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  are 
collected. 

3.  To  disclose  pertinent  information  to 
appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  statutes,  rules, 
regulations,  or  orders,  when  PHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

4.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
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mdinidin  Privacy  Act  safeguards  with 
renpeci  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

5  To  disclose  information  to  the 
Department  of  Labor.  Veterans 
Adiministration.  Social  Security 
Administration,  or  other  Federal 
agencies  having  special  employee 
beneHt  programs:  to  a  national.  State, 
county,  or  municipal  agency;  or  to  a 
publicly  recognized  charitable 
organization  when  necessary  to 
adjudicate  a  claim  under  a  benefit 
program,  or  to  conduct  analytical 
studies  of  benefits  being  paid  under 
such  program,  provided  such  disclosure 
is  consistent  with  the  purposes  for 
which  the  information  was  originally 
collected. 

6.  To  the  Office  of  Management  and 
Budget  (OMB)  at  any  stage  in  the 
legislative  coordination  and  clearance 
process  in  connection  with  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19.  or  for  budgetary  or 
management  oversight  purposes. 

7.  To  disclose  information  to 
Government  training  facilities  (Federal. 
State,  and  local)  and  to  non-Government 
training  facilities  (e.g..  private  vendors 
of  training  courses  or  programs,  private 
schools]  for  training  purposes,  such  as 
crediting  or  work  experience  in  the 
Commissioned  Officer  Student  Training 
and  Extern  Program,  or  verification  of 
status  or  income. 

8.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  record 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

9.  To  disclose  to  Federal  and  non- 
Federal  agencies  information  allowing 
the  consideration  and  selection  of 
officers  for  honor  awards  made  as  a 
result  of  the  individual's  work  as  a 
commissioned  officer,  and  to  publicize 
those  awards  granted.  This  may  include 
disclosure  to  other  public  and  private 
organizations,  including  news  media, 
which  grant  or  publicize  officer  awards 
or  honors. 

KMJCie*  AND  mAcncts  fok  stoihno, 
RrrmEVMQ,  accessmo,  rctainino,  and 

OtSPOSMia  OF  RECORDS  IN  THE  SYSTEM: 

STOiuoc: 

Information  and  Gles  related  to 
boards  and  their  proceedings  exist  in 
hard-copy  form,  with  supporting  data 
stored  on  automated  word  processing 
tapes,  micro-fiche,  and  disks. 


RrrmEVABiurv: 

Alphabetically  by  name  of  officer  for 
records  in  hard-copy  form,  and  by 
access  code  for  information  stored  on 
automated  disks  and  tapes. 

SAFEQUAROS: 

1.  Authorized  Users. 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
CPOD  personnnel  involved  in  the 
specific  Board  process  for  which  the 
information  was  collected.  Selected 
information  may  be  release  to 
employees  in  the  Office  of  Personnel 
Management,  OM,  whose  offical  duties 
require  such  access.  The  Commissioned 
Officers  Systems  Division  (COSD), 
Office  of  Human  Resource  Information 
Management,  Office  of  the  Assistant 
Secretary  for  Personnel  Administration, 
Office  of  the  Secretary,  provides 
computer  design,  programming  and 
support  to  CPOD,  and  has  access  to  the 
data  to  the  extent  necessary  to  facilitate 
the  provision  of  these  services. 
However.  COSD  personnel  are  not 
authorized  to  grant  access  to  or  make 
disclosures  from  automated  data  in  this 
system  to  anyone  or  any  organization. 

b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  CPOD  personnel  involved  in 
the  specific  Board  process  for  which  the 
information  was  collected,  departmental 
employees  whose  official  duties  require 
such  access  or  to  individuals  needing 
access  to  the  information  for  purposes 
stated  under  routine  uses.  Individuals 
other  than  CPOD  employees  are 
permitted  access  to  records  only  after 
they  have  satisfactorily  identified 
themselves  as  having  an  official  need  to 
review  the  information  and  have 
provided  satisfactory  proof  of  their 
identities.  Access  is  also  granted  to 
individuals  who  have  written 
permission  to  review  the  record  when 
that  permission  has  been  obtained  from 
the  individual  to  whom  the  record 
pertains.  All  individuals  from 
organizations  outside  the  Department,  to 
whom  disclosure  is  made  pursuant  to  a 
routine  use,  must  complete  Privacy  Act 
nondisclosure  oaths  and  must  submit  a 
written  request  for  access  to  these 
records  showing  the  name  and 
employing  office  of  the  requester,  the 
date  on  which  the  record  is  requested, 
and  the  purposed  for  reviewing  the 
information  in  the  record.  This  written 
request  is  then  placed  into  the  record. 

2.  Physical  safeguards. 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with 
combination  locks.  Automated  records 
on  magnetic  tape,  disks,  and  other 
computer  equipment  are  kept  in  rooms 


designed  to  protect  the  pfaysieal  integrity 
of  the  record  media  and  equipment. 
These  rooms  are  within  inner  offices  to 
which  access  is  prohibited  except  to 
those  with  special  clearance  for  access 
into  the  area.  Outer  offices  are  secured 
with  combination  lodes  and  the 
combinations  are  chai^jed  periodically. 
During  nonwork  hours  all  cabinets, 
storage  facilities,  rooms  and  offices  are 
locked  and  the  premises  are  patrolled 
regularly  by  building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  metal  filing 
cabinets  with  locks,  or  other  security 
equipment,  all  of  which  is  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to  that 
furniture  or  equipment  and  by  the  CPOD 
security  officer. 

3.  Procedural  aafeguards. 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  use  of  passwords  for 
specific  records  created  by  authorized 
personnel.  Access  codes  and  passwords 
are  changed  for  each  authorized  user 
approximately  every  90  days,  on  a 
random  schedule.  In  addition, 
programming  for  automated  records 
allows  authorized  personnel  to  access 
only  those  records  that  are  essential  to 
their  duties.  No  access  is  permitted  to 
automated  records  from  remote  terminal 
sites  maintained  by  individuals  or 
organizations  outside  of  0PM. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
fi"om  the  premises  and  are  further 
protected  by  combination  locks  on 
entryways,  to  which  the  combinations 
are  periodically  changed,  and  by  the 
building  security  force.  Official  records 
may  not  be  removed  from  the  physical 
boundaries  of  the  offices  in  which  the 
personnel  who  work  with  the  records 
are  assigned  unless  the  records  are 
hand-carried  and  safeguarded  by  the 
individuals  authorized  to  use  the 
records.  When  copying  records  for 
authorized  purposes,  care  is  taken  to 
ensure  that  any  imperfect  or  extra 
copies  are  not  left  in  the  reproduction 
room  where  they  can  be  read,  but  are 
destroyed  or  obliterated. 

4.  Implementing  Guidelines. 
Safeguards  for  automated  records  are 
provided  in  accofdance  with  Part  6  of 
the  Department's  Information  Resources 
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Management  Manual.  Safeguards  for 
nonautomated  records  are  provided  in 
accordance  with  chapters  45-13  and 
PHS.hf:45-13  of  the  Department's 
General  Administration  Manual. 

5.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use  4 
must  maintain  the  records  in  a  secured 
area,  allow  only  those  individuals 
immediately  involved  in  the  processing 
of  the  records  to  have  access  to  them, 
prevent  any  unauthorized  persons  from 
gaining  access  to  the  records,  caution 
errployees  about  the  confidentiahty  of 
thii  records,  and  return  the  records  to 
the  System  Manager  immediately  upon 
completion  of  the  work  speciHed  in  the 
contract.  Contractor  compliance  is 
assured  through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
ihrough  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager. 

RETENTION  AND  DISPOSAL: 

Material  from  board  files  which  result 
in  a  personnel  action  affecting  an 
individual  are  placed  into  the 
individual's  OPF  after  the  board  has 
completed  its  deliberations  and/or  the 
action  has  been  effected,  and  are  then 
treated  in  the  same  manner  as  other 
material  in  system  09-37-0002.  "PHS 
Commissioned  Corps  Personnel 
Records.  HHS/OASH/OM."  with  the 
following  exception:  files  pertaining  to 
involuntary  separation/retirement 
boards  and  boards  of  inquiry  are  only 
incorporated  into  system  09-37-0002  to 
the  extent  required  to  provide  sufficient 
documentation  of  an  involuntary  or 
adverse  action.  Remaining  involuntary 
separation/retirement  board  or  board  of 
inquiry  records  remain  in  this  system  for 
as  long  as  they  are  needed  for 
administrative  purposes,  after  which 
time  they  are  destroyed  by  shredding. 

SYSTEM  MANAOEII(S)  AND  AODHESS: 

Director.  CPOD  (See  System  Location 
above). 

NOTIFICATION  PftOCCOUflE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

RECOMD  ACCESS  PfWCSINMES: 

1.  General  procedures.  An  individual 
seeking  access  to  his/her  records  may 
initially  contact  any  CPOD  office  or 
employee  for  information  about 
obtaining  access  to  the  records.  CPOD 
employees  will  inform  each  individual  of 
the  appropriate  procedures  to  follow. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 


satisfaction  of  the  CPOD  employee 
providing  access.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained. 

If  a  determination  is  made  that  the 
material  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  the  requester,  the 
requester  shall  be  asked  to  designate  in 
writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  the 
material's  contents  at  the 
representative's  discretion.  Such  a 
representative  must  provide  proof  that 
he/she  is  duly  authorized  to  review  the 
record  by  either  the  individual  or  the 
individual's  legal  guardian.  A  parent  or 
guardian  who  requests  notification  of.  or 
access  to.  a  dependent/ incompetent 
person's  record  shall  designate  a  family 
physician  or  other  health  professional 
[other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  guardian  must  verify  his/her 
relationship  to  the  dependent/ 
incompetent  person  as  well  as  his/her 
own  identity. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g..  PHS 
Commissioned  Corps  Identification 
Card,  driver's  license,  passport,  or  voter 
registration  card).  Identification  cards 
with  current  photographs  are  preferred 
but  not  required.  The  record  will  be 
reviewed  in  the  presence  of  an 
appropriate  CPOD  employee,  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  CI*OD  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  CPOD  employee 
will  provide  them  to  the  individual.  The 
CPOD  employee  will  record  the  name  of 
the  individual  granted  access,  the  dates 
and  times  of  access,  and  information 
about  the  veriHcation  of  identity  on  a 
separate  log  sheet  maintained  in  the 
office  of  the  CPOD  employee  who 
reviewed  the  record. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  at  the  address  shown  as  the 
system  location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A  comparison 
will  be  made  of  that  signature  and  the 
signature  maintained  on  file  prior  to 
release  of  the  material  requested.  Copies 
of  the  records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual.  The  original  version  of  a 
record  will  not  be  released  except  in 


very  unusual  situations  when  only  the 
original  will  satisfy  the  purpose  of  the 
request. 

4.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  generally  will  not  be  honored. 

5.  Accounting  of  Disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  record  system  may 
also  request  an  accounting  of  all 
disclosures  that  have  been  made  from 
that  individual's  records,  provided  that 
disclosures  have  in  fact  been  made. 

CONTCSTINO  RfCOM)  mOCCOUIIH. 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information  being 
contested.  State  the  corrective  action 
sought,  with  supporting  justification, 
along  with  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

necoNo  souNCE  CATcaoMCt: 

From  individuals  themselves  or  their 
service  records;  efficiency  and  progress 
reports;  persons  providing  references; 
reports  of  findings  and 
recommendations  made  by  Board 
members;  supervisors;  private  and 
Government  physicians;  hospitals  and 
clinics  rendering  treatment;  licensure 
and  professional  credentialing 
oi:ganization8;  investigative  reports;  law 
enforcement  organizations;  court 
records;  death  certificates  and  reports  of 
death;  survivors  and  executors  of 
estates:  and  records  contained  in 
systems  09-37-0002.  "PHS 
Commissioned  Corps  Personnel 
Records."  HHS/OASH/OM;  09-37-0003. 
"PHS  Commissioned  Corps  Personnel 
Records. "  HHS/OASH/OM;  09-37-0006. 
"PHS  Commissioned  Corps  Personnel 
Records, "  HHS/OASH/OM;  "PHS 
Commissioned  Corps  Grievance, 
Investigatory,  and  Disciplinary  Files," 
HHS/OASH/OM;  and  09-37-0008,  "PHS 
Commissioned  Corps  Unofficial 
Personnel  Files  and  Other  Station  Files," 
HHS/OASH/OM. 

SYSTEM  EXmrTEO  PIKMI  CERTAIN  WWWSIOWS 
OF  THE  ACT 

None. 
09-37-0008 

SYSTEM  NAME: 

PHS  Commissioned  Corps  Grievance, 
Investigatory,  and  Disciplinary  Files, 
HHS/OASH/OM. 

SECUNrrv  classification: 

None. 


BEST  COPY  AVAILABLE 
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•v«r«H  bscATiote 

Office  of  the  Director,  Commissioner 
Personnel  Operations  Division  Office  of 
Personel  Management/OM/PHS.  Room 
4-35,  Parklavvn  Buildiag.  9600  Fishers 
Lane.  Rockville.  MD  20657. 

Offices  and  organizations  to  which  an 
individual  commisaioned  officer  is 
assigned.  The  exact  location  of  any 
record  may  be  obtained  by  contacting 
the  Director,  CPOD.  at  the  address 
shown  above. 

CATiQomu  OP  MonnouALS  covmeo  by  the 
SYsmi: 

PHS  Commissioned  Corps  ofHcers, 
including  active  duty,  inactive, 
terminated,  separated  and  deceased 
officers. 

CATcoomes  op  eecoiioe  m  tnc  system: 

Files  concerning  grievances  filed  by  or 
against  commissioned  officers: 
investigative  files,  records  related  to 
disciplinary  actions,  records  related  to 
involuntary  retirements  and  involuntary 
separations  (non-board  or  pre-board 
actions)  taken  against  commissioned 
officers;  and  correspondence  related 
thereto. 

AUTHOWTY  FOH  MAINTBNANCC  OF  THE 

system: 

The  Public  Health  Service  Act  (42 
U.S.C  20*n217.  218a.  224. 228,  233,  and 
other  pertinent  sections);  The  Social 
Security  Act  (42  U.S.C.  410(m)  et  seq.); 
portions  of  Title  10,  U.S.C..  related  to  the 
uniformed  services;  portions  of  Title  37. 
U.S.C.  related  to  pay  and  allowances 
for  members  of  the  uniformed  services; 
portions  of  Title  38.  U.S.C.,  related  to 
benefits  administered  by  the  Veterans 
Administration;  sections  of  50  U.S.C. 
App.,  related  to  the  selective  service 
obligation  and  the  Soldiers'  and  Sailors' 
Civil  Relief  Act*  ExecuUve  Order  (E.O.) 
9397.  "Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons; "  E.0. 10450.  "Security 
Requirements  for  Government 
Employment"  and  E.0. 11140,  which 
delegates  the  authority  to  administu'  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary.  DHHS. 

n«KMS(a): 

Used  by  the  Commissioned  Personnel 
Operations  Division  (CPOD)  to: 
Investigate  allegations  of  misconduct  or 
marginal  and  substandard  performance; 
and  to  process  and  decide  grievances, 
involuntary  retirements,  involuntary 
separations,  or  disciplinary  actions. 
These  records  may  also  be  used  by 
officials  elsewhere  in  the  Department 
who  have  the  authority  to  review  or 
make  decisions  about  ^ievances. 


routine  uses  OF  MCONOS  MAWTAINEO  IN 
THE  SYSTEM,  INCUMNNO  CATEOONIES  Of 
USERS  AND  THE  WRPOSES  OF  SUCH  USES: 

These  reqords  and  information  firom 
these  records  may  be  used: 

1.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  veriiRed 
inquiry  from  the  congressimal  office 
made  at  the  written  request  of  that 
individual. 

2.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court,  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  are 
collected. 

3.  To  disclose  pertinent  information  to 
appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  statutes,  rules, 
regulations,  or  orders,  when  PHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

4.  When  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  may  make  such 
records  available. 

5.  To  disclose  information  to  the  Equal 
Employment  Opportimity  Commission 
when  requested  in  connection  with 
investigations  into  alleged  or  possible 
discriminatioo  practices  in  the  Federal 
sector,  exambiation  of  Federal 
affirmative  e•^)loyment  programs,  or 
other  functioas  vested  in  the 
Commission  by  the  President's 
Reorganization  Plan  No.  1  of  197& 


POUCIESAMP 
RSTmiVNiQ. 

oisposmaoF 


raHSTOMINO, 
IN  THE  SYSTEM: 


storaqe:  I 

Records  in  thik  system  are  stored 
primarily  in  har4-copy  form  in  safes  and 
locked  metal  filitig  cabinets  in  interior 
offices,  with  supporting  data  stored  on 
automated  word  processing  tapes, 
micro-fiche,  and  disks. 

KTRIEVAaiUTV: 

Alphabetically  by  the  name  of  the 
officer. 

SAFEOUAROS: 

1.  Authorized  Users. 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
CPOD  personnel  involved  in  the 
grievance  or  investisation  for  which  the 
information  was  collected.  Selected 
information  may  be  released  to 
employees  in  the  Office  of  Personnel 
Management.  OIW,  whose  official 
duties  require  such  access.  The 
Commissioned  Officers  Systems 
Division  (COSD),  Office  of  Human 
Resource  Information  Management, 
Office  of  the  Assistant  Secretary  for 
Personnel  Administration,  Office  of  the 
Secretary,  provides  computer  design, 
programming  and  support  to  CPOD,  and 
has  access  to  the  data  to  the  extent 
necessary  to  facilitate  the  provision  of 
these  services.  However,  COSD 
personnel  are  not  authorized  to  grant 
access  to  or  make  disclosures  frx}m 
automated  data  in  this  system  to  anyone 
or  any  organization. 

b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  CPOD  personnel  involved  in 
the  specific  grievance  or  investigatory 
process  for  which  the  information  was 
collected.  These  records  may  be  copied 
and  related  to  Det>artmental  officials 
involved  in  a  disoisionmaking  capacity 
in  a  given  case.  These  individuals  are 
permitted  access  to  records  only  after 
they  have  provided  satisfactory  proof  of 
their  identities.  Access  is  also  granted  to 
individuals,  such  as  attorneys,  who  have 
written  permissicMi  to  review  the  record 
when  that  permission  has  been  obtained 
from  the  individual  to  whom  the  record 
pertains.  All  individuals  bom 
organizations  outside  the  Department,  to 
whom  disclosure  is  nutds  pursuant  to  a 
routine  use.  must  complete  Privacy  Act 
nondiscloaura  oelhs  and  neat  subaut  a 
written  request  for  aceeas  to  these 
records  showing  liw  dobm  and 
employing  c^ce  ef  the  requester,  the 
date  on  wducfa  th«  record  b  requested, 
and  the  purpose  for  reviewti^  the 
information  in  the  record  In  certain 
cases,  CPOD  may  require  ■otarizalkm  ef 
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the  document  giving  CPOO  pennission 
to  disclose  a  record  to  a  thini  party.  This 
writtra  request  is  then  placed  into  the 
record. 

2.  PhysJcaJ  safeguards. 

a.  Automated  records.  Tenninals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with 
combination  locks,  the  combinations  to 
which  are  changed  periodically. 
Automated  records  on  magnetic  tape, 
disks,  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  record  media 
and  equipment  Tliese  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  to  those  with  special 
clearance.  Outer  offices  are  secured 
with  combination  locks  and  the 
combinations  are  changed  periodically. 
During  nonwork  hours  all  cabinets, 
storage  facilities,  rooms  and  offices  are 
locked  and  the  premises  are  patrolled 
regularly  by  building  security  forces. 

b.  Nonautoma ted  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  metal  Hling 
cabinets  with  locks,  or  other  security 
equipment,  all  of  which  is  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to  that 
furniture  or  equipment  and  by  the  CPOD 
security  officer. 

3.  Procedural  safeguards. 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  use  of  passwords  for 
specific  records  created  by  authorized 
personnel.  Access  codes  and  passwords 
are  changed  for  each  authorized  user 
approximately  every  90  days,  on  a 
random  sdiedule.  In  addition, 
programming  for  automated  records 
allows  authorized  personnel  to  access 
only  those  records  that  are  esssential  to 
their  duties.  No  access  is  permitted  to 
automated  records  from  remote  terminal 
sites  maintained  by  individuals  or 
organizations  outside  of  OPM. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  combination  locks  on 
entryways.  to  which  the  comlnnations 
are  periodically  changed,  and  by  the 
building  security  force.  OfBcial  records 
may  not  be  removed  from  the  i^ysical 
boundaries  of  the  offices  in  which  die 
personnel  who  work  with  the  records 
are  assigned  unless  the  records  are 
hand-carried  and  safeguarded  by  the 


individuals  authorized  to  use  the 
records.  When  copying  records  for 
authorized  purposes,  care  is  taken  to 
ensure  that  any  imperfect  or  extra 
copies  are  not  left  in  the  reproduction 
room  where  they  can  be  read,  but  are 
destroyed  or  obliterated. 

4.  Implementing  Guidelines. 
Safeguards  for  automated  records  are 
provided  in  accordance  with  Part  6  of 
the  Department's  Information  Resources 
Management  Manual.  Safeguards  for 
nonautomated  records  are  provided  in 
accordance  with  chapters  45-13  and 
PHS.hf:45-13  of  the  Department's 
General  Administration  Manual. 

RETEtmOH  AND  DMPOSAL: 

Grievance  files  are  destroyed  after 
two  years,  or  earlier  if  no  longer  needed 
for  administrative  purposes.  Records 
which  directly  support  personnel  actions 
aff'ecting  an  individual  are  placed  into 
the  individual's  OPF  after  a  final,  official 
decision  has  been  made  and/or  the 
action  has  been  effected,  and  are  then 
treated  in  the  same  manner  as  other 
material  in  system  09-37-0002,  "PHS 
Commissioned  Corps  Personnel 
Records,  HHS/OASH/OM." 
Investigatory  records  concerning  cases 
in  which  no  final  decisions  have  been 
made,  or  which  are  ongoing  over  a 
period  of  time  are  kept  indefinitely  until 
a  final  decision  is  made.  Records 
concerning  cases  which  are  closed  or  on 
which  finai  action  has  been  taken,  but 
which  are  not  essential  to  document  or 
support  the  final  action,  are  retained  as 
long  as  they  are  needed  fot 
administrative  piaposes  and  are  then 
destroyed  by  shredding. 

SYSTEM  MANAOEII(S)  AND  ADDRESS: 

Director,  CPOD  {See  System  Location 
above). 

NOTIFICATION  PROCEDUIIE: 

Same  as  Access  Procediu-es. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

RECOIID  ACCESS  PNOCEOURES: 

1.  GeneraJ  procedures.  An  individual 
seeking  access  to  his/her  records  may 
initially  contact  any  CPOD  office  or 
employee  for  information  about 
obtaining  access  to  the  records.  CPOD 
employees  will  inform  each  individual  of 
the  appropriate  procedures  to  follow. 
Each  individaa]  seeking  access  vrill  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  CPOD  employee 
providing  access.  Refusal  to  provide 
sufficioit  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained. 


If  a  determinatiun  is  made  fbat  the 
material  sought  contains  information 
that  is  likriy  to  have  an  advene  effect 
on  the  heaMi  of  the  requester,  the 
requester  shall  be  asked  to  designate  in 
writing  a  responsiUe  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  the 
material's  contents  at  ttte 
representative's  discretion.  Such  a 
representative  must  provide  proof  that 
he/she  is  duly  authorized  to  review  the 
record  by  either  the  individual  or  the 
individual's  legal  guardian.  A  parent  or 
guardian  who  requests  notifiction  of,  or 
access  to,  a  dependent/incompetent 
person's  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent  The 
parent  or  guardian  must  verify  his/her 
relationship  to  the  dependent/ 
incompetent  person  as  well  as  his/her 
own  identity. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seekmg  access  shall 
provide  his/hCT  name  and  at  least  one 
piece  of  tangible  identification  (e.g.,  PHS 
Commissioned  CtHps  Identification 
Card,  driver's  bcense,  passport  or  voter 
registration  card).  Identification  cards 
with  current  photographs  are  preferred 
but  not  required.  The  record  will  be 
reviewed  in  the  presence  of  an 
annopriate  CPOD  employee,  who  will 
answer  qaestions  and  ensure  dut  the 
individual  neither  removes  nor  inserts 
any  material  into  Ae  record  without  the 
knowledge  of  the  CPOD  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  CPOD  employee 
will  provide  them  to  the  individual.  "Hie 
CPOD  enqiloyee  will  record  the  name  of 
the  individual  granted  access,  the  dates 
and  times  of  access,  and  information 
about  the  verification  of  identity  on  a 
separate  log  sheet  maintained  in  the 
office  of  the  CPOD  employee  who 
reviewed  the  record. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  at  the  address  shown  as  the 
system  location  above.  All  wmtten 
requests  must  be  signed  by  the 
individual  seeking  access.  A  comparison 
will  be  made  of  that  signature  and  the 
signature  maintained  on  file  prior  to 
release  of  the  material  requested.  Copies 
of  the  records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual.  The  original  version  of  a 
record  will  not  be  released  except  in 
very  unusual  situations  when  only  the 
original  will  satisfy  the  purpose  of  the 
request. 

4.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
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cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  generally  will  not  be  honored. 

5.  Accounting  of  Disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  record  system  may 
also  request  an  accounting  of  all 
disclosures  that  have  been  made  from 
that  individual's  records,  provided  that 
disclosures  have  in  fact  been  made. 

CONnSTWO  RCCOHO  phoceoukes: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information  being 
contested.  State  the  corrective  action 
sought,  with  supporting  justification, 
along  with  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

mcoNo  souNci  CATEOomcs: 

From  individuals  themselves  or  their 
service  records;  efficiency  and  progress 
reports;  persons  providing  references; 
reports  of  findings  and 
recommendations  made  by 
commissioned  corps  Board  members; 
supervisors;  private  and  Government 
physicians;  hospitals  and  clinics 
rendering  treatment;  licensure  and 
professional  credentialing  organizations; 
investigative  reports;  law  enforcement 
organizations;  court  records;  death 
certificates  and  reports  of  death; 
survivors  and  executors  of  estates;  and 
records  contained  in  systems  09-37- 
(X)02.  "PHS  Commissioned  Corps 
Personnel  Records."  HHS/OASH/OM; 
0&-37-0003.  "PHS  Commissioned  Officer 
Medical  Records."  HHS/OASH/OM; 
and  09-37-0008.  "PHS  Commissioned 
Corps  Unofficial  Personnel  Files  and 
Other  StaUon  Files,"  HHS/OASH/OM. 

SYSTEMS  EXEMPTED  FItOM  CEHTAIN 
MOVmiONS  OF  THE  ACT 

None. 
09-37-0008 

SYSTEM  name: 

PHS  Commissioned  Corps  Unofficial 
Personnel  Files  and  Other  Station  Files. 
HHS/OASH/OM. 

sscunrrv  CLASSIFICATION: 

None. 

SYSTEM  location: 

Operating  offices  (duty  stations)  of  the 
Department  or  of  other  agencies  and 
organizations  to  which  PHS 
Commissioned  Corps  officers  are 
assigned. 

CATEOOMES  OF  MNHVIOUALS  COVERED  BY  THE 


Applicants  to  the  PHS  commissioned 
corps;  active-duty,  inactive  reserve. 


retired  and  former  officers;  and 
dependents  of  the  above. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Training  records,  financial 
management  records,  travel  and 
transportation  documents,  approval  of 
outside  activity  records,  and  other 
documents  used  solely  by  personnel 
employed  at  a  field  station.  Duplication 
of  personnel  records  contained  in 
system  09-37-0002,  "PHS  Commissioned 
Corps  Personnel  Records,"  HHS/ 
OASH/OM,  such  as  long-term  training 
records,  billet  descriptions,  performance 
evaluations,  specialty  board 
examination  requests,  medical  intern 
and  residency  evaluations,  leave 
records,  identification  and  privilege  card 
records,  and  correspondence  relating  to 
the  individuals  covered.  Duplication  of 
records  contained  in  systems  09-37- 

0005.  "PHS  Commissioned  Corps  Board 
Records.  HHS/OASH/OM."  and  09-37- 

0006.  "PHS  Commissioned  Corps 
Grievance.  Investigatory,  and 
Disciplinary  Files,  HHS/OASH/OM." 
but  only  to  the  extent  that  the  records 
are  needed  to  resolve  an  official  Board 
action,  grievance,  or  other  investigation 
involving  officials  and  officers  assigned 
to  field  stations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Public  Health  Service  Act.  (42 
United  States  Code  (U.S.C.)  202—217, 
218a.  224,  228.  233.  and  other  pertinent 
sections);  iTie  Social  Security  Act  (42 
U.S.C.  410(m)  ef  seq.);  portions  of  Title 
10,  U.S.C.  related  to  the  uniformed 
services;  portions  of  Title  37.  U.S.C, 
related  to  pay  and  allowances  for 
members  of  the  uniformed  services; 
portions  of  Title  38.  U.S.C.  related  to 
benefits  administered  by  the  Veterans 
Administration;  sections  of  50  U.S.C. 
App.,  related  to  the  selective  service 
obligation  and  the  Soldiers'  and  Sailors' 
Civil  Relief  Act;  Executive  Order 
(E.O.)9397,  "Numbering  System  for 
Federal  Accounts  Relating  to  Individual 
Persons;"  E.0. 10450,  "Security 
Requirements  for  Government 
Employment;"  and  E.0. 11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary.  DHHS. 

PURPOSE(S): 

Records  and  information  in  this 
system  are  used  by  the  offices  to  whioh 
PHS  commissioned  officers  are  actually 
assigned  for  the  purposes  of  making 
determinations  about  an  individual's 
training,  leave,  job  assignments,  local 
benefits,  performance  appraisals, 
grievances,  certain  disciplinary  actions 
and  related  employment  matters. 


Records  which  are  originally  collected 
as  part  of  this  system  are  also  used  as 
primary  source  documents  for  personnel 
administration  matters  which  are  the 
responsibility  of  the  Commissioned 
Personnel  Operations  Division/OPM/ 
OM/OASH. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCIUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used: 

1.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  To  the  Depiartment  of  Justice,  to  a 
court  or  other  tribunal,  when: 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court,  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

3.  To  disclose  pertinent  information  to 
appropriate  Federal.  State,  or  local 
agencies  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
statutes,  rules,  regulations,  or  orders, 
when  PHS  becomes  aware  of  evidence 
of  a  potential  violation  of  civil  or 
criminal  law. 

4.  To  disclose  information  to  an 
individual  who  has  been  asked  by  PHS 
to  provide  a  reference,  to  the  extent 
necessary  to  clearly  identify  the 
individual  to  whom  the  reference  will 
pertain,  inform  the  source  of  the 
purpose(8)  of  the  reference,  and  to 
identify  the  type  of  information 
requested  from  the  source,  where 
necessary  to  obtain  information  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  sn  individual,  the 
classifying  of  jobs,  the  letting  of  a 
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contract  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

5.  To  disclose  to  any  agency  in  the 
executive.  legislative,  or  judicial  branch; 
the  District  of  Columbia  government;  a 
State  or  local  government  agency;  or  a 
nonprofit  institution;  but  only  after  being 
authorized  to  make  such  disclosure  by 
the  Office  of  the  Assistant  Secretary  for 
Health,  information  in  connection  with 
the  hiring  of  an  employee;  the  issuance 
of  a  security  clearance;  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual;  the  classifying  of  jobs; 
the  letting  of  a  contract  the  issuance  of 
a  license,  grant  or  other  benefit  by  the 
requesting  agency;  or  the  lawful 
statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

&  When  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  may  make  such 
records  available. 

7.  To  disclose  information  to  the 
Department  of  Labor,  Veterans 
Administration,  Social  Security 
Administration,  or  other  Federal 
agencies  having  special  employee 
beneHt  programs;  a  national  State, 
county,  or  municipal  agency;  or  a 
publicly  recognized  charitable 
organization;  when  necessary  to 
adjudicate  a  claim  under  a  benefit 
program,  or  to  conduct  analytical 
studies  of  benefits  being  paid  under 
such  programs  provided  such  disclosure 
is  consistent  with  the  purposes  for 
which  the  information  was  originally 
collected. 

8.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  record 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

9.  In  response  to  interrogatories  in  the 
prosecution  of  a  divorce  action  or 
settlement  for  purposes  stated  in  10 
U.S.C.  1408. 

10.  To  disclose  information  to 
Government  training  facilities  (Federal. 
State,  and  local)  and  to  non-Government 
training  facilides  (e.g.,  private  vendors 
of  training  courses  or  programs,  private 
schools]  for  training  purposes,  such  as 
crediting  of  work  experience  in  the 
Commissioned  Officed  Student  Training 
and  Extern  Program,  or  verification  of 
status  or  income. 


11.  To  disclose  information  to  the 
Defense  Enrollment/^igibility  Reporting 
System  (DEERS).  uniformed  services 
medical  treatment  facilities  and  to  the 
Department  of  Defense  Office  of  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services,  when  the 
information  is  needed  to  verify  the 
eligibility  of  an  officer,  his/her 
dependents,  or  a  former  spouse  for 
medical  benefits. 

12.  To  disclose  information  to 
agencies  or  organizations  established  in 
medically  underserved  areas  who  apply 
to  the  National  Health  Service  Corps  for 
the  assignment  of  commissioned  officers 
to  such  agencies  or  organizations. 

13.  To  disclose  information  on  officers 
assigned  to  Federal  health  care  facilities 
to  private  sector  (i.e^  other  than  Federal. 
State,  or  local  government]  agencies, 
boards,  or  commissions  (e.g..  the  Joint 
Commission  on  Accreditation  of 
Hospitals],  to  obtain  accreditation  or 
other  approval  rating  and  only  to  the 
extent  that  the  information  disclosed  is 
relevant  and  necessary  for  that  purpose. 

14.  To  disclose  to  Federal  and  non- 
Federal  agencies  information  allowing 
the  consideration  and  selection  of 
officers  for  honor  awards  made  as  a 
result  of  the  individual's  work  as  a 
commissioned  officer,  and  to  publicize 
those  awards  granted.  This  may  include 
disclosure  to  other  pubtic  and  private 
organizations,  including  news  media, 
which  grant  or  publicize  officer  awards 
or  honors. 


POUCIESANO 
RETMEVMO, 


NKTAMmO,  AND 
MTME  •VSmC 

rroMoi: 

Records  in  this  system  are  stored  in 
hard-copy  form  in  locked  metal  filing 
cabinets,  lektreivers.  Conserv-a-files. 
and  safes  in  interior  offices. 

RcnnivABiUTr: 

Alphabetically  by  the  name  of  the 
officer. 

safeouahos: 

1.  Authorized  Users:  Access  to  and 
use  of  these  records  is  limited  to  dufy 
station  personnel  involved  in  the 
personnel/administrative  activities  for 
which  the  records  were  collected.  These 
records  may  be  copied  and  released  to 
other  departmental  employees,  and 
individuals  from  outside  the  Department 
who  represent  organizations  to  which 
commissioned  officers  are  assigned, 
when  they  have  a  need  to  know 
information  itoia  these  records  in  order 
to  perform  their  official  duties.  These 
individuals  are  permitted  access  to 
records  only  after  they  have  provided 
satisfactory  jHtiof  of  their  identities.  All 


individuals  from  organizations  outside 
the  Department  to  whom  disclosure  is 
made  pursuant  to  a  routine  use,  must 
complete  Privacy  Act  nondisclosure 
oaths  and  must  submit  written  requests 
for  access  to  these  records  showing  the 
name  €uid  employing  office  of  the 
requester,  the  date  on  which  the  record 
is  requested,  and  the  purpose  for 
reviewing  the  information  in  the  record. 
This  written  request  is  then  placed  into 
the  record. 

2.  Physical  safeguards.  These  records 
are  kept  in  such  a  way  as  to  prevent 
observation  by  unauthorized  individuals 
while  the  records  are  actively  in  use  by 
an  authorized  employee.  When  records 
are  not  in  use.  they  are  closed  and 
secured  in  desk  drawers  with  locks, 
metal  filing  cabinets  with  locks,  or  other 
security  equipment,  all  of  which  is  kept 
inside  authorized  office  space  which  is 
locked  whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to  that 
furniture  or  equipment  and  by  the 
facility  security  officer. 

3.  Procedural  safeguards.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entryways,  to 
which  the  combinations  are  periodically 
changed,  and  by  the  building  security 
force.  Official  records  may  not  be 
removed  from  the  physical  boundaries 
of  the  offices  in  which  the  personnel 
who  work  with  the  records  are  assigned 
unless  the  records  are  hand-carried  and 
safeguarded  by  the  individuals 
authorized  to  use  the  records.  When 
copying  records  for  authorized  purposes, 
care  is  taken  to  ensure  that  any 
imperfect  or  extra  copies  are  not  left  in 
the  reproduction  room  where  they  can 
be  read,  but  are  destroyed  or 
obliterated. 

4.  Implementing  Guidelines. 
Safeguards  for  nonautomated  records 
are  provided  in  accordance  with 
chapters  45-13  and  PHS.hf:45-13  of  the 
Department's  General  Administration 
Manual. 

nrrENTiON  and  disposal: 

Station  personnel  files  are  destroyed 
two  years  after  the  individual  to  whom 
the  records  pertain  permanentiy  leaves 
the  dufy  station.  Leave  records  are 
forwarded  to  an  individual's  new  duty 
station,  or  if  the  officer  is  leaving  active 
duty,  the  leave  record  card  is  sent  to 
CPOD  and  incorporated  in  record 
system  09-37-0002,  "PHS  Commissioned 
Corps  Personnel  Records/HHS/OASH/ 
OM.  Grievance  records  are  destroyed 
two  years  from  the  date  on  which  the 
grievance  was  settled.  Other  records  are 
retained  until  there  is  no  further 
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administrative  need  to  retain  them,  or 
until  the  individual  leaves  the 
.  Department,  and  are  then  either 
destroyed,  or,  if  appropriate,  are 
combined  with  the  records  described  in 
system  09-37-0002.  Identification  and 
privilege  cards  and  records  are  disposed 
of  when  the  officer  and  his/her 
dependents  are  no  longer  entitled  to  use 
them. 

•VSTEM  IMNAQER(S)  AND  ADDRESS: 

The  Director.  CPOD/OPM/OM.  is  the 
overall  system  manager.  Inquiries 
oonceming  these  records  may  be 
addressechto  Director.  Commissioned 
Personnel  Operations  Division.  Room 
4A-15.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville,  MD  20857;  or  by 
contacting  the  duty  station  to  which  the 
individual  to  whom  the  records  pertain 
is  assigned. 

NonncATioM  pRocsoum: 

Same  as  Access  Procedures.  Also,  the 
individual  seeking  access  should 
reasonably  describe  the  type  of  record 
being  sought. 

RECORD  ACCEM  PROCEDURES: 

1.  General  procedures.  An  individual 
seeking  access  to  his/her  records  may 
initially  contact  any  CPOD  office  or 
employee  for  information  about 
obtaining  access  to  these  records.  CPOD 
employees  will  inform  each  individual  of 
the  appropriate  procedures  to  follow. 
Individuals  may  also  seek  access  to 
these  records  by  initially  contacting  the 
duty  station  at  which  they  believe  the 
records  are  located.  Individuals  at  the 
duty  station  will  ascertain  whether  the 
records  being  sought  are  maintained  at 
that  location.  If  the  records  are  not 
located  at  that  duty  station,  the 
employee  will  instruct  the  individual  to 
address  his/her  inquiry  to  CPOD. 
Regardless  of  where  the  records  are 
actually  located,  the  procedures  to  be 
followed  are  explained  below. 

Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  employee  providing 
access.  Refusal  to  provide  sufficient 
proof  of  identity  will  result  in  denial  of 
the  request  for  access  until  such  time  as 
proof  of  identity  can  be  obtained. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g.,  PHS 
Commissioned  Corps  Identification 
Card,  driver's  license,  passport,  or  voter 
registration  card).  Identification  cards 
with  current  photographs  are  preferred 
but  not  required.  The  record  will  be 
reviewed  in  the  presence  of  an 
appropriate  employee,  who  will  answer 


questions  and  ensure  that  the  individual 
neither  removes  nor  inserts  any  material 
into  the  record  without  the  knowledge  of 
the  employee.  If  the  individual  requests 
a  copy  of  any  records  reviewed,  the 
employee  will  provide  them  to  the 
individual.  The  employee  will  record  the 
name  of  the  individual  granted  access, 
the  dates  and  times  of  access,  and 
information  about  the  verification  of 
identity  on  a  separate  log  sheet 
maintained  in  the  office  of  the  employee 
who  reviewed  the  record. 

3.  Requests  by  mail.  Written  requests 
may  be  addressed  to  the  System 
Manager  at  the  address  shown  as  the 
system  location  above,  or  directed  to  the 
specific  duty  station  involved.  All 
written  requests  must  be  signed  by  the 
individual  seeking  access.  A  comparison 
will  be  made  of  that  signature  and  the 
signature  maintained  on  file  prior  to 
release  of  the  material  requested.  Copies 
of  the  records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual.  The  original  version  of  a 
record  will  not  be  released  except  in 
very  unusual  situations  when  only  the 
original  will  satisfy  the  purpose  of  the 
request. 

4.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  generally  will  not  be  honored. 

5.  Accounting  of  Disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  record  system  may 
also  request  an  accounting  of  all 
disclosures  that  have  been  made  from 
that  individual's  records,  provided  that 
disclosures  have  in  fact  been  made. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  appropriate  official 
indicated  under  System  Manager  above; 
reasonably  identify  the  record;  and 
specify  the  information  being  contested. 
State  the  corrective  action  sought,  with 
supporting  justification,  along  with 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant.  The  duty  station  will  refer 
requests  for  record  correction  to  the 
Director,  CPOD,  when  it  appears  that  a 
correction  of  a  record  in  this  system  will 
be  inconsistent  with  other 
commissioned  corps  records  maintained 
by  CPOD  in  other  record  systems. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by  the 
subject  individual,  persons  who  provide 
references,  reports  of  supervisors  and 
other  officials,  from  personnel  actions 
taken  by  CPOD.  and  ft-om  the  records 
contained  in  the  following  systems:  09- 
37-0002.  PHS  Commissioned  Corps 
Personnel  Records."  HHS/OASH/OM; 


09-37-0005,  "PHS  Commissioned  Corps 
Board  Proceedings,"  HHS/OASH/OM; 
and  0^37-0006.  "PHS  Commissioned 
Corps  Grievance,  Investigatory,  and 
Disciplinary  Files."  HHS/OASH/OM. 

SYSTEMS  EXEMPTB)  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-37-0009 

SYSTEM  name: 

Applicants  for  National  Center  for 
Health  Statistics  Technical  Assistance. 
HHS/OASH/NCHS. 

SECURrrv  classifcation: 

None.  I 

SYSTEM  locatkm: 

Room  2-19.  Center  Building,  3700  East- 
West  Highway,  Hyattsville.  Maryland 
20782.  I 

CATEQORIES  OF  HNMVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  and  students  of 
concentrated,  intensive  short-term 
courses  related  to  health  statistics.  They 
are  employees  of  Federal.  State,  and 
local  governments  and  other  persons  in 
health-related  fields  engaged  in 
collecting  and  analyzing  vital  and  health 
statistics. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applicant  form  which  contains  brief 
education  information,  current 
employment,  and  courses  in  which 
applicant  is  interested. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act.  Section 
304(b)(1)  (42  U.S.C.  242b),  authorizing 
the  Secretary  to  use  resources  to 
provide  technical  assistance. 

PURPOSE(S): 

To  set  up  courses,  notify  applicants  of 
acceptance  or  non-acceptance,  and 
acceptance  for  a  future  course  if 
necessary.  Used  exclusively  within  the 
National  Center  for  Health  Statistics 
(NCHS). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  IWCLUeMQ  CATEQOWES  OF 
USERS  AND  THE  PUMPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  thsit  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 
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(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records'  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

KHJCm  AND  PHACnCSS  FOH  «TO«NO, 

mtukvino,  «cccssinq,  rctanmno,  and 

DMKMmO  OF  mCONM  IN  THI  SVSTIM: 
tTOMQS: 

Alphabetically  flled  in  file  cabinet. 

RcrmevAMUTV: 
Retrievable  by  name. 

•AFMUMMM: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  the  particular  records 
maintained.  NCHS  implements 
personnel,  physical,  and  piroeedural 
safeguards  as  follows: 

(1)  Authorized  Users:  Records  are 
used  only  by  staff  administering  the 
technical  assistance  programs. 

(2)  Physical  Safeguards:  Routine 
building  security. 

(3)  Procedural  Safeguards:  Persons 
other  than  staff  authorized  to  work  with 
the  records  are  not  allowed  access  to 
them. 

These  safeguards  are  established  in 
accordance  with  guidelines  in  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual,  in 
supplementary  Chapter  PHS.hf:45-13, 
and  in  the  NCHS  Staff  Manual  on 
ConfidentiaUty. 


RrrDmoN  AND  disposal: 

File  destroyed  six  months  after  each 
course  is  completed. 


NOnnCATION  raOCEDUNt: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager. 

RCCOMO  ACCESS  PNOCEDURES: 

Same  as  notiflcation  procedures. 
Positive  identification  is  required  from 
anyone  seeking  access.  Requestors 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTNM  RECOUD  raOCEOIMES: 

Contact  the  ofRcial  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record,  specify 
the  information  being  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RCCOnD  SOURCE  CATEOORIES: 

Voluntary  submission  of  Application 
Form  by  person  wishing  to  take  the 
courses. 

SYSTEMS  EXEMrrED  FNOM  CCRTAIN 
PROVISIONS  OF  THE  ACR 

None. 
09-37-0014 


Director,  National  Center  for  Health 
Statistics.  Center  Building.  Room  2-19. 
3700  East-West  Highway.  Hyattsville, 
Maryland  20782 


Curricula  Vitae  of  Consultants  to  the 
National  Center  for  Health  Statistics, 
HHS/OASH/NCHS. 

SECURTTV  CLASSIFICATION: 

None. 

SYSTEM  location: 

Room  2-19,  Center  Building.  3700  East- 
West  Highway,  Hyattsville,  Maryland 
20782;  and  offices  of  contractors 
employed  to  develop  and  maintain 
curricula  vitae  on  consultants  to  the 
National  Center  for  Health  Statistics 
(NCHS).  Contractor  locations  are 
available  upon  request  directed  to  the 
System  Manager. 

CATSOORIES  OFINOtVIOUALS  COVERED  BY  THE 

SYsmc 

Persons  who  are  current  or  potential 
consultants  to  NCHS.  These  are  persons 
with  special  expertise  who  may  be  able 
to  assist  NCHS  on  a  consultant  basis  in 
the  plaiming  and  conducting  of  surveys, 
studies,  statistical  reporting  programs, 
or  statistical  analyses  of  data,  or  in 
providing  training  and  technical 
assistance,  or  assisting  in  conducting 
conferences. 

CATCOORm  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  the 
professional  training  and  experience  of 


the  consultant.  This  includes  address; 
current  position;  employer  duties;  place, 
time,  and  length  of  education;  degrees 
received;  honors  received;  former 
positions  and  work  experiences; 
memberships  in  professional 
organizations;  special  committee  and 
task  force  assignments;  offices  held; 
publications;  references;  health 
condition;  availability  for,  and  interest 
in  travel  and  accepting  certain 
assignments;  compensation  required, 
etc.  ^ 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  -' 


Public  Health  Service  Act,  Section 
304(b)  (42  use  242b).  authorizing  the 
Secretary  to  take  the  necessary  steps  to 
implement  statistical  and 
epidemiological  activities  relating  to 
health. 

PURPOSE(S): 

The  data  are  used  by  staff  of  NCHS  or 
its  contractors  for  selecting  consultants 
to  assist  in  projects  conducted  or 
sponsored  by  NCHS. 

ROUTINE  USES  OF  RECORDS  MANITAMED  IN 
THE  SVSTBI,  INCLUDINa  CATEOORIES  OF 
USBIS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  will  make  such 
records  available. 

2.  The  Department  occasionally 
contracts  with  a  private  iirm  for  the 
purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
are  disclosed  to  such  a  contractor.  The 
contractor  is  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Hie  Department  of  Health  and 
Human  Services  (HHS)  may  discloi.e 
informaton  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
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litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines  . 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACnceS  FOR  STOWNQ, 
RETRWVINO,  ACCCSSiNO,  RCTAININO,  AND 
DI8POSINQ  OF  RECOm  IN  TME  «YSTEM: 

STORAOE: 

The  information  is  contained  on  paper 
records  and  computer-readable  tape. 

retrievabiuty: 

Information  is  retrieved  by  name, 
address,  speciality,  and  by  other 
characteristics. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  the  particular  records 
maintained.  NCHS  implements 
personnel,  physical,  and  procedural 
safeguards  as  follows: 

(1)  Authorized  Users:  Records  are 
used  only  by  staff  whose  official  duties 
require  them  to  use  records  on 
consultants. 

(2)  Physical  Safeguards:  Records  are 
maintained  in  locked  metal  files  or  in  a 
locked  room  when  not  in  use. 
Computerized  files  are  further  protected 
by  the  Resource  Access  Control  Facility 
("RACF"). 

(3)  Procedural  Safeguards:  Persons 
other  than  staff  authorized  to  work  with 
the  records  are  not  allowed  access  to 
them. 

These  safeguards  are  established  in 
accordance  with  guidelines  in  DHHS 
Chapter  45-13  of  the  General 
Administration  Manual,  in 
supplementary  Chapter  PHS.hf:45-13, 
and  in  the  NCHS  Staff  Manual  on 
Confidentiality. 

RFTENTION  AND  DISPOSAL: 

Records  are  maintained  permanently 
until  the  consultant's  death,  disability 
for  consultant  work,  or  request  that  his/ 
her  records  be  removed  from  the  file. 

SYSTEM  HAMAOCRtS)  AND  AOORESS: 

Director,  National  Center  for  Health 
Statistics,  Center  Building.  Room  2-19, 
3700  East-West  Highway,  Hyattsville, 
Marjdand  20782. 


NOTtFICAnOII  procsdure: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager.  Information 
needed  conbists  of  name  of  individual. 

RECORD  ACCESS  FROCEOURES: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
Positive  identification  is  required  from 
anyone  seeking  access.  Individuals  may 
also  request  an  accounting  of 
disclosures  that  have  been  made  of  their 
records,  if  any. 

CONTESTINQ  IIECORO  PROCEDURES: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEOORIE8: 

Records  are  obtained  from  the 
consultants  themselves,  except  that 
references  may  be  obtained  from 
present  and  former  employers  or 
supervisors  of  the  consultants,  or  from 
individuals  given  as  references  by  the 
consultants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  ACT: 

None. 
09-37-0015 
SYSTEM  name: 

National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR)  Grants  Records 
System,  HHS/OASH/NCHSR. 

SECURrrv  classification: 
None.        1 

system  location: 

National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment,  Room  18A-12,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

Federal  Records  Center,  4205  Suitland 
Road,  Suitland.  Maryland  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Principal  Investigators. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Grant  files,  including  summary 
reports,  grant  applications,  grant  award 
notices,  credit  reports,  summary 
comments  of  peer  reviewers,  salary 
information,  staffing  lists,  general 


project  correspondence,  and  Social 
Security  Numbers  (optional). 

authornv  for  maintemancl  of  the 
system: 

Public  Health  Service  Act.  Title  II, 
Administration,  Section  304,  (General 
Authority  Respecting  Health  Statistics 
and  Health  Services  Research. 
Evaluations,  and  Demonstrations  (42 
U.S.C.  242b)).  Section  305,  (National 
Center  for  Health  Services  Research  (42 
U.S.C.  242c)).  Section  308,  (General 
Provisions  Respecting  Sections  304.  305, 
306,  and  307  (42  U.S.C.  242m)).  Title  HI. 
Emergency  Medical  Services  Systems, 
Section  1205.  (Grants  and  ContracU  for 
Research  (42  U.S.C.  300d-4)). 


PURPOSE<S): 

The  information  in  this  system  is  used 
to  facilitate  day-to-day  grants 
management  operations  and  for 
purposes  of  review,  analysis,  planning 
and  policy  formulation  by  NCHSR  staff 
members  and  by  other  components  of 
DHHS. 

These  records  may  be  referred  to  the 
DHHS  fiscal  office  for  the  purpose  of 
debt  collection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PROPOSES  OF  SUCH  USES: 

1.  Disclosure  laay  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  may  disclose 
information  ft-om  this  system  of  records 
to  the  Department  of  Justice,  to  a  court 
or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  otiier 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case.  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  whick  the  records  were 
collected. 
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3.  NCHSR  may  disclose  information 
about  an  individual  grant  applicant  to 
credit  reporting  agencies  to  obtain  a 
credit  report  in  order  to  determine  his/ 
her  creditworthiness. 

mSCLOSUlK  TO  CONSUMER  RepdmNa 


Disclosure  pursuant  to  5  U.S.C. 
522a(b)(12):  Disclosure  may  be  made 
from  this  system  to  "consumer  riepotling 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.a  3701(a)(3)):  The  purpose  of 
this  disclosiue  is  to  aid  in  the  collection 
of  outstan^i^  debts  owed  to  the 
Federal  Government:  typically,  to 
provide  an  incentive  for  debtors  to 
repay  delinquent  Federal  Government 
debts  by  making  these  debts  part  of 
their  credit  records.  Disclosure  of 
records  is  limited  to  the  individual's 
name,  address.  Social  Security  nimiber, 
and  other  information  necessary  to 
establish  the  individuars  identity;  the 
amount,  status,  and  history  of  the  claim; 
and  the  agency  or  program  under  which 
the  claim  arose.  This  disclosure  will  be 
made  only  after  the  procedural 
requirements  of  31  U.S.C  3711(f)  have 
been  followed. 

POUCm  AND  PRACnCCS  FON  rroMNQ, 

wjiweviiia,  ACCTitiwe,  wtriuiiiiia,  jwd 

DtSPOSHM  or  RECOIIOS  IN  THKSVSTEM: 
STONAOe: 

Manual  Hies  (file  folders). 

RrrmcvABiuTv: 

Retrievable  by  name  and  grant 
number. 

SAFEOUAIIOS: 

1.  Authorized  Users:  Only  staff 
members  of  the  Grants  Management 
Branch  (GMB)  have  regular  access. 

2.  Physical  Safeguards:  Locked  file 
cabinets,  general  building  security. 

3.  Procedural  Safeguards:  NCHSR 
staff  may  inspect  and  review  records  on 
a  need-to-know  basis  only,  with  the 
approval  and  in  the  presence  of  GMB 
staff. 

4.  These  safeguards  are  in  compliance 
with  DHHS  Chapter  43-13  and  Chapter 
PHSitf:  45-13  of  the  General 
Administration  Manual. 

RCTCNTION  AND  disposal: 

Approved  grant  applications  and  their 
respective  files  are  retained  at  NCHSR 
for  two  years  beyond  the  termination 
date  of  Uie  project.  Rejected  grant 
applications  are  held  for  one  year.  The 
grant  files  are  then  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the 
PHS/OASH  records  control  schedule. 
The  records  control  schedule  may  be 


obtained  by  writing  to  the  System 
Manager  at  the  following  address. 

SYSTEM  MANAOeil(S)  AND  AOONESS: 

Chief,  Grants  Management  Branch; 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment,  Parklawn  Building,  Room 
18A-12,  5600  Fishers  Une,  Rockville, 
Maryland  20857. 

NormcATiON  pnoceoure: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address. 

RECORO  ACCESS  PNOCEOURC 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Positive  identification  is  required, 
except  that  no  verification  of  identity 
shall  be  required  where  the  record  is 
one  which  is  required  to  be  disclosed 
under  the  Freedom  of  Information  Act. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

COMTCSTWtQ  RCCORO  procedures: 

Contact  the  official  at  the  address 
■pedfied  under  System  Manager  above 
and  reasonably  identify  the  record, 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEOORKS: 

Applications,  reports  and 
correspondence  from  the  research 
communify,  and  statements  from  grant 
review  committees;  consumer  reporting 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISiONS  OP  THE  ACT. 

None. 
0»-37-0016 


Users  of  Health  Statistics,  HHS/ 
OASH/NCHS. 

SECURITY  CLAttinCATIOIl: 

None. 

SYSTEM  locatioh: 

Room  2-19,  Center  Building,  3700  East- 
West  Highway,  Hyattsville,  Maryland 
20782;  and  offices  of  contractors 
employed  to  survey,  process,  or 
otherwise  develop  ii^onnation  regarding 
users  of  data  from  the  National  Center 
for  Health  Statistics  (NCHS).  Contractor 
locations  are  available  upon  request 
directed  to  Uie  System  Manager. 


CATBOORIES  OF  INDIVIDUAtS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  past,  present,  or 
potential  users  of  health  statistics  and 
would  therefore  have  special  interests  in 
the  programs  conducted  by  NCHS,  such 
as  (1)  persons  who  subscribe -to  NCHS 
publication  series,  (2)  persons  who 
purchase  NCHS  public  use  data  tapes  or 
publications,  (3)  persons  who  contact 
NCHS  to  request  data  or  information  on 
health  statistics,  (4)  persons  who  attend 
health  statictics  conferences,  and  (5) 
persons  known  from  their  publications 
or  otherwise  to  have  a  research, 
legislative,  policy,  or  adminstrative 
interest  in  data  produced  by  NCHS. 

CATEOORIES  OF  RECORDS  SI  THE  SYSTEM: 

This  system  consists  of  information 
relating  to  the  professional  health 
statistical  interests  of  health  statistics 
users,  such  as  their  Name,  address, 
position,  oiganizaiion,  education, 
memberships  in  professional 
organizations,  special  conunittee  and 
task  force  assignments,  offices  held  in 
organizations,  publications,  health 
statistics  meetings  attended,  uses  made 
of  health  statistics,  health  statistics 
projects,  purchases  of  NCHS  tapes  or 
publications,  and  expressions  of 
interests  and  concerns  about  health 
statistics. 

AUTHOnrrV  FOR  MAINTENANCE  OF  THE 

system: 

Public  Health  Service  Act,  Section 
308(g)(2)  (42  U.S.C.  242m(g){2),  which 
authorizes  the  Secretary  to  take 
necessary  action  to  assure  that 
appropriate,  high  qualify  data  are 
disseminated  on  as  wide  a  basis  as  is 
practicable. 

PURPOSE(S): 

NCHS  uses  the  data  in  detemining 
how  improvements  can  be  made  in  (1) 
the  content  and  methodology  of  its  data 
programs,  (2)  its  data  publications,  (3) 
dissemination  of  healdi  statistics,  and 
(4)  meetings  or  other  means  for  soliciting 
users'  concerns  and  knowledge  sharing. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  M 
THE  SYSTEM,  WCUIDNtO  CATSOORKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  The  Department  occasionally 
contracts  with  a  private  firm  for  the 
purpose  of  conducting  surveys  or 
collecting,  analyzing,  aggregating, 
otherwise  refining,  or  evaluating  data  in 
this  System.  Relevant  records  are 
disclosed  to  such  a  contractor.  The 
contractor  is  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
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■n  individMal  in  respoase  to  an  inquiry 
from  the  congreMional  office  made  at 
the  request  of  that  individual 

3.  The  D^artment  of  Health  and 
Human  Services  (HHS]  may  disclose 
information  ftom  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunfd,  when 

(a)  HHS^  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorised  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  aiqr  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  ^ed  HHS  cm-  any 
of  its  compooaats, 

is  a  party  to  litigation  or  has  an  interest 
in  such  Ut^tion.  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

MMJCieS  AND  HMCnCES  FOH  STOfHNO, 
RCriHEVINO,  ACCESStNQ,  RFrAININQ.  AND 
DWPOSHM  OF  RCCOflM  IN  THI  SYSTEII: 

STOfUOC: 

The  infoimation  is  contained  on  paper 
records  and/ or  computeF-readahle  tape. 

RmiwvAaiuTV: 

Information  is  retrieved  by  name,  and 
may  also  be  retrievable  by  unique 
identifying  number,  address,  specialty, 
or  other  identifying  characteristics. 

SAreouAROt: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  the  particular  records 
maintained  in  each  project. 

NCHS  and  its  contractors  implement 
personnel,  physical,  and  procedural 
safeguards  such  as  the  foHowing: 

(1)  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
authorized  contractor  personnel,  the 
NCHS  project  officer,  and  NCHS 
employees  whose  duties  require  the  use 
of  such  information.  One-time  and 
special  access  to  the  data  is  controlled 
by  the  System  Manager,  the  NCHS 
Project  Officer,  and  5ie  Contract  and/or 
Project  Director.  Furthermore,  all 
employees  of  NCHS  and  contractor 
personnel  with  access  to  NCHS  records 
are  required,  as  a  condition  of 
employment,  to  sign  an  affidavit  binding 


them  to  noedisclosure  of  identifiable 
individual^  information. 

(2)  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas.  Computerised  files  are  further 
protected  hor  the  Resources  Access 
Control  Facility  ("RACF"). 

(3)  Procedural  Safeguards:  Data  stored 
in  computers  are  accessed  through  the 
use  of  passwords/keywords  known  only 
to  the  principal  investigators  or 
authorized  persoDnel.  These  passwords/ 
keywords  are  changed  frequently. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permitted  t^  the  Privacy  Act. 
Privacy  Act  reqniremcBts  are 
specifically  incliided  in  contracts  for 
research  activities  related  to  diia 
system.  Tha  HHS  project  directors, 
contract  oflcers.  and  project  officers 
oversee  compliance  with  these 
requirements. 

The  particular  safeguards 
implemented  in  each  project  are 
developed  in  accordance  with  chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Acknimstration  Manual 
suppl«nentary  chapter  PHS  hf.  45-13; 
Part  ft  "ADP  Systems  Security."  of  the 
HHS  Information  Resources  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

arrcfrnoM  AMD  disposal: 

Records  are  retained  for  various 
periods  of  time  depending  upon  how 
useful  they  are  considered  to  be.  in 
accordance  with  NCHS  policy.  Some 
records  of  users  may  be  maintained 
indefinitely.  Disposal  methods  include 
burning  or  shredding  hard  copy  and 
erasing  computer  tapes  and  disks. 

SYSTEM  MANAOER  AND  AOOMESS: 

Director,  National  Center  for  Health 
Statistics.  Center  Building,  Room  2-19, 
3700  East-West  Highway,  Hyattsville, 
MD  20782. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager.  Information 
needed  consists  of  name  and  address  of 
individual. 

RECORD  ACCESS  PROCEDURES: 

Same  as  aotification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
Positive  indentification  is  required  from 
anyone  seeking  access.  You  may  also 
request  an  accounting  of  disclosures 
that  have  been  made  of  your  record,  if 
any. 


coMTcariMo 

Write  to  the  effidal  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  being 
contested,  the  oorrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  aloqg  with  supporting 
information  to  show  how  die  record  is 
inaccurate,  incomplete,  untimely,  <»■ 
irrelevant. 


RECORD  WMMCS  CA1 

Records  mayibe  obtained  from  (1) 
order  forms  forpubhcations  ra*  public 
use  data  tapes,.  (2)  mailing  lists.  (3j 
registratioB  Conis  of  meetings.  (4)  auduir 
information  in  bovk*  and  jtmmais.  (5) 
refierence  citatians,  and  ^)  reports  of 
colleagues. 


iniOMCSRTAIN 
PROVISIOHS  OF  THE  ACR 

None. 
0»-37-OO17 

svsmiNAMK: 

Proceedings  of  the  Board  for 
Correction  of  Pablic  Health  Service 
Commissioned  Corps  Records,  HtfSf 
OASH/OM. 

SECURfTV  CLASSmCATIOH: 

None. 

SYSTEM  LOCATMHt 

Board  for  Correction  of  PHS 
Commissioned  Corps  Records.  HHS/ 
OASH/OM,  Room  17-65,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857i  and  Washington 
National  Records  Center.  4205  Suitland 
Road,  Suitland.  Marylaixl  20406. 
Records  also  may  be  located  at  the 
contractor  site.  The  names  and 
addresses  of  contractors  used  by  the 
Board  for  Correction  can  be  obtained 
from  the  System  Manager. 

CATEGORIES  OF  WDnnDUALS  COVERED  BY  IMS 

SYSTEM: 

Commissioned  Officers  of  the  PHS 
Commissioned  Corps,  and  former 
officers. 

CATEOORIES  OF  RICORDS  IN  THE  SYSTEM: 

Commissioned  Officer  case  files 
consisting  of  applications  requesting 
corrections  of  alleged  errors  or 
injustices,  administrative  reports,  case 
summaries,  findings,  conclusions, 
recommendations,  Board  decisions,  and 
related  documents,  including  copies  of 
records  from  other  systems  of  records  as 
specified  under  Record  Source 
Categories  belofv. 
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AUTHORITV  FOR  MAINTENANCC  OF  THC 
SYSTEM: 

10  U5.C.  1552  "Conection  of  Military 
Records";  Public  Health  Service  Act  42 
U.S.C.  213a(aKl23;  Executive  Order  9397, 
"Numberiog  System  for  Federal 
Accounts  Relating  to  Individual 
Persons." 

puRPoacs(s): 
This  system  of  records  in  ased: 

1.  To  process  requests  from  present  or 
former  Commissioned  Officers  for  the 
correction  of  alleged  errors  or  injustices 
resulting  from  the  administration  of  laws 
and  regniationsi 

2.  To  review  and  adjudicate  these 
requests; 

3.  To  disclose  the  decisions  of  the 
Board  for  Correction  to  the 
Commissioned  Personnel  Operations 
Division  (CPOD)  for  appropriate  action; 

4.  To  document  all  actions  and 
activities  of  the  Board  of  Correction. 

ROUTINE  USES  OF  RECORDS  MAIIITAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

1.  These  records  may  be  used  to 
disclose  information  to  a  congressional 
office  from  the  record  of  an  inidividual  in 
response  to  an  inquiry  from  the 
congressional  afRce  made  at  the  request 
of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disdose 
information  from  this  system  at  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a]  HHS,  or  any  component  thereof  or 

(b]  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c]  Any  HHS  employee  in  his  or  her 
individual  capacity  vA)en  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  soj  has  a^ved  to 
represent  the  employee;  or 

(d]  The  United  States  or  any  agency 
thereof  where  HHS  determines  tbat  the 
litigation  is  likely  to  afiect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  detemines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  coort  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  viae 
collected. 

3.  llese  records  may  be  used  to 
disclose  pertinent  information  to 
appropriate  Federal.  Stale,  or  local 
agencies;  international  agencies:  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enfonnng,  or 


implementing  statutes,  rules, 
regulations,  or  orders,  when  PHS 
becomes  aware  of  evidence  of  a 
potential  \iolation  of  civil  or  criminal 
law. 

4.  Disclosure  of  infonnatioa  may  be 
made  to  private  contractors  who  record 
and  transcribe  tapes  of  Board  for 
Correction  meetiiigs.  Contractors  are 
required  to  comply  with  ftivacy  Act 
safeguards  and  the  HHS  Privacy  Act 
Regulatioos  with  respect  to  such 
records.  These  safeguards  are  explained 
in  the  section  mtitled  "Safeguards." 

5.  Disdosnre  of  information  may  be 
made  to  properly  identified  attorneys  of 
subject  iixlividuals  or  their  personally 
designated  representatives,  to  court- 
appointed  representatives  of  mentally 
incompetent  or  otherwise  legally 
handicapped  subject  individuals  and  to 
guardians  to  ibe  extent  necessary  to 
assure  attairunent  of  rights  or  payment 
of  benefits  to  which  such  individuals 
would  be  entitled. 

6.  Disclosure  of  information  may  be 
made  to  Federal,  State  or  local 
goverrmient  agencies  (such  as  those 
concerned  with  disability  compensation, 
health  and  huonm  services,  hospitals, 
and  legal  a&irs{  or  to  public  interest 
organizatians  (such  as  the  Amencan 
Red  CroBi,  the  American  Civil  Liberties 
Union,  INsahied  Ameiican  Veterans, 
and  the  Legal  Aid  Society)  wlien  the 
subject  mdivifdnal's  leqeest  for 
correctian  wiU  affect  the  individaal'B 
entitleawnt  to  nghta  or  benefits,  and 
when  .svA  agencies  may  have 
information  which  %v31  assist  the  Board 
for  Correction  in  clarifyiag  that 
entitlement. 

7.  Disclosure  of  information  may  be 
made  to  authorized  experts  or 
consultants  in  a  Federal  agency  or  in  the 
private  sector  if  the  Board  for  Correction 
has  determined  that  it  needs  such 
opinions  to  arrive  at  an  equitable 
decision  concerning  the  subject 
individual's  request  Consultants  or 
experts  are  required  to  comply  with 
Privacy  Act  safeguards  and  the  HHS 
Privacy  Act  Regalations  with  respect  to 
such  records. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVIMa,  SAFEQUAIIDMIQ.  RKTAMRN^  AND 
DISPOSiNO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  word  processing  dlslcs 
and  microfiche. 

RETRIEVABIUTVt 

Alphabetically  by  name,  by  service 
nimiber,  and  by  Social  Security  Number 
(SSN). 


SAFEGUARDS: 

1.  Aatharized  Uaen:  The  System 
Manager  and/or  the  Execetive  Secretary 
of  the  Board  far  Correctian,  will  control 
access  to  the  data.  Additional 
authorized  persormel  having  access  to 
the  data  are:  (1)  The  Director,  Office  of 
Management  {2}  Designated  clerical 
support  staff  in  tiie  offices  of  the  System 
Manager  and  fte  Executive  SetJetarty; 
(3)  Board  for  Correction  members  on  a 
need-to-know  basis;  and  (4J  Ei^erts, 
consultants  or  private  contractors  v^en 
approved  by  the  System  Manager. 

2.  Physical  Safeguards:  Hard-copy 
records,  word  processing  disks  and 
microfiche  are  stored  in  kicked  metal 
file  cabinet  located  in  an  irmer  office 
occupied  continuously  during  working 
hours  and  locked  at  all  other  times.  The 
doors  to  the  iimer  and  outer  offices  are 
secured  with  combination  locks.  The 
building  has  a  24-hour  security  guard, 
and  entry  into  the  building  is  controlled 
before  and  after  normal  workirig  hours. 
A  contractor  who  is  given  records  must 
maintain  the  records  in  a  secured  area, 
allow  only  those  individuals 
immediately  involved  in  the  processing 
of  the  records  to  have  access  to  them, 
prevent  any  unauthorized  persons  from 
gaining  access  to  the  records,  caution 
employees  about  the  confidentiality  of 
the  records,  and  return  the  records  to 
the  System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract 

3.  Administrative  Safeguards: 
Authorized  personnel  have  been  trained 
to  comply  with  proviaions  of  the  Privacy 
Act  and  the  HHS  Privacy  Act 
Regulations.  Records  are  transmitted  in 
sealed  envelopes  and  are  identified  as 
confidential  material.  When  copying 
records  for  authorized  purposes,  care  is 
taken  to  eosare  that  no  imperfect  or 
extra  pages  are  left  in  the  reproduction 
room.  These  pages  are  disposed  of  by 
shredding.  Contraclar  complianoe  is 
assured  thixx^  inchaion  of  privacy 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosore  of  the  records  except  as 
authorized  by  the  System  Manager. 

RETENTION  AND  disposal: 

Records  are  transferred  to  the 
Washington  National  Records  Center 
(WNRC)  one  year  after  CPOD  has 
implemented  the  Board  for  Correction's 
(favorable]  decision,  or  three  years  after 
the  Board  for  Correction  has  denied  the 
applicant's  request,  whichever  applies 
to  the  final  disposition  of  a  case. 
Records  are  destroyed  by  the  WNRC 
after  20  years  by  pulping. 
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>V«TIM  MANAOBIS  ANO  AOONESS: 

Chairperson,  Board  for  Correction  of 
PHS  Commissioned  Corps  Records. 
Room  17-51,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  Maryland  20857. 

NonncAnoN  niocfoums: 

To  determine  if  a  record  exists,  the 
subject  individual  should  contact  the 
System  Manager  at  the  above  address. 
A  subject  individual  who  appears  in 
person  is  required  to  provide  his/her 
name  and  at  least  one  piece  of  tangible 
Identification  (e.g..  PHS  Commissioned 
Corps  Identification  Card,  driver's 
license.  Social  Security  card,  or 
discharge  or  separation  papers].  An 
individual  making  a  written  inquiry  is 
required  to  sign  the  request  mailed  to 
the  System  Manager.  The  signature 
given  is  compared  with  the  signature  on 
file  prior  to  release  of  the  material 
requested. 

If  the  subject  individual  is  represented 
by  an  attorney,  other  than  the  one 
shown  on  the  application  to  the  Board 
for  Correction,  it  would  be  necessary  to 
have  in  the  case  file  a  dated  letter 
signed  by  the  subject  individual  giving 
the  name  of  the  attorney  and  stating  that 
he/she  has  been  authorized  access  to 
the  case  file.  If  the  subject  individual  is 
represented  by  another  person,  it  would 
also  be  necessary  to  have  in  the  case 
file  a  dated  letter  signed  by  the 
individual  giving  the  name  of  the 
representative  and  stating  that  he/she 
has  been  authorized  access  to  the  case 
file.  In  both  instances,  the  persons 
representing  the  subject  individual 
would  be  required  to  present 
documentation  identifying  him/herself 
as  being  the  person  mentioned  in  the 
application  or  in  a  letter  on  file  with  the 
Board  for  Correction. 

If  the  subject  individual  is  judged  to 
be  mentally  incompetent  to  handle  his/ 
her  personal  affairs,  a  court  order 
should  have  been  issued  to  that  effect. 
The  person  identifying  him/herself  as 
representing  the  subject  individual  in 
this  circumstance  would  be  required  to 
present  a  copy  of  the  court  order  and  to 
personally  identify  him/herself  as  being 
the  person  mentioned  in  the  order. 

If  the  subject  individual  is  physically 
incapacitated,  a  medical  statement 
certifying  to  the  physical  disability 
would  be  required,  signed  and  dated  by 
a  licensed  physician.  The  person 
presenting  this  statement  would  be 
required  to  personally  identify  him/ 
herself  and  provide  documentation  of 
his/her  relationship  to  the  subject 
individual  (e.g.,  marriage  license,  birth 
certificate,  etc.). 

If  the  subject  individual  is  deceased, 
proof  of  death  would  be  required,  signed 
and  dates  by  the  appropriate  certifying 


agency  of  Government.  The  person 
presenting  this  document  would  be 
required  to  personally  identify  him/ 
herself  and  provide  documentation  of 
his/her  relationship  to  the  decreased 
(e.g..  marriage  license,  birth  certificate, 
etc.). 

If  a  determination  is  made  that  the 
material  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  either  the  subject 
individual  or  the  determination  of  his/ 
her  request,  the  requester  (whether  the 
subject  individual,  his/her  personal 
representative,  an  attorney  other  than 
the  one  shown  on  the  application  to  the 
Board  for  Correction,  a  court  appointed 
representative,  or  a  guardian)  shall  be 
asked  to  designate  in  writing  a 
physician  or  other  health  professional 
who  is  willing  to  review  the  material 
and  inform  the  requester  of  its  contents, 
at  the  discretion  of  the  health 
professional.  The  person  designated  to 
evaluate  the  medical  information  must 
provide  proof  that  he/she  is  duly 
authorized  by  the  requester  to  review 
the  material. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures.  The 
requester  is  required  to  specify 
reasonably  the  contents  of  the  records 
being  sought.  Access  to  records  granted 
exemptions  from  the  Privacy  Act  access 
requirements  is  made  at  the  discretion 
of  the  System  Manager  subject  to  the 
appropriate  approvals.  Denial  of  access 
is  ultimately  appealable  to  the  Assistant 
Secretary  for  Health.  Room  716G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  D.C.  20201. 

The  requester  may  also  ask  for  an 
accounting  of  disclosures  that  have  been 
made  of  his/her  records,  if  any. 

CONTESTINQ  RECORD  PROCEDURES: 

If  access  has  been  granted,  the 
requester  shall  contact  the  System 
Manager  above,  reasonably  identify  the 
records,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
documentation  to  show  how  the  record 
is  inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  applicants: 
reports  of  findings  and 
recommendations  made  by  Board  for 
Correction  members;  Board  for 
Correction  decisions;  supervisors; 
private  and  Government  physicians; 
hospitals  and  clinics  rendering 
treatment;  investigative  reports;  death 
certificates  and  reports  of  death; 
survivors  and  executors  of  estates; 


private  and  Government  agency  reports 
of  service  delivery,  compensation, 
disability  and  legal  opinions;  and 
records  contains  in  systems  09-37-0002, 
"PHS  Commissioned  Corps  Personnel 
Records,  HHS/OASH/OM";  0»-37-0003, 
"PHS  Commissioned  Officer  Medical 
Records.  HHS/OASH/OM";  09-37-0005, 
"PHS  Commissioned  Corps  Board 
Proceedings,  HHS/OASH/OM";  09-37- 
0006,  "PHS  Commissioned  Corps 
Grievance;  Non-Board  and  Pre-Board 
Involuntary  Retirement/Separation,  and 
Disciplinary  FUes,  HHS/OASH/OM"; 
09-37-0008,  "PHS  Commissioned  Corps 
Unofficial  Personnel  Files  and  other 
Station  Files,  HHS/OASH/OM." 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  86-2545B  Filed  11-21-68:  8:45  am] 

BILUNQ  CODE  4ia»<17-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Admlnittration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Department  of  Health  and 
Human  Services  (DHHS);  Public  Health 
Service  (PHS);  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration 
(ADAMHA) 

ACTION:  Privacy  Act:  Annual 
republication  of  notices  of  systems  of 
records. 


summary:  ADAMHA  is  publishing  this 
document  to  meet  the  requirements  of 
OMB  Circular  A-130,  Appendix  I. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals," 
3a  (8),  which  requires  that  agencies 
review  each  system  of  records  annually 
and  publish  any  minor  changes  in  the 
Federal  Register  (FR).  ADAMHA  has 
reviewed  all  of  its  systems  and  is 
republishing  all  except  the  systems  for 
Saint  Elizabeths  Hospital. 

SUPPLEMENTARY  INFORMATION: 

ADAMHA  last  republished  all  of  its 
systems  of  records  on  October  13, 1982; 
on  November  29. 1983,  and  September 
25, 1984,  only  systems  with  significant 
(i.e.,  not  editorial)  changes  were 
republished.  In  1985  only  a  listing  of 
systems  was  published. 

ADAMHA  is  currently  republishing 
all  of  its  headquarters  systems.  Nineteen 
systems  for  Saint  Elizabeths  Hospital 
are  not  being  republished  since  those 
records  will  be  transferred  to  the 
District  of  Columbia  in  1987  in 
accordance  with  the  Saint  Elizabeths 
Hospital  and  District  of  Columbia 


Federal  Regigter  /  Vol  51.  No.  226  /  Monday.  November  24.  1886  J  Notices 


423^ 


Mental  Health  Services  Act,  Pub.  L  98- 
621. 

Tire  following  information  summarizes 
the  current  status  of  aB  systems  of 
records  which  ADAMHA  maintains: 

1.  Changes 

Changes  appearing  in  tiiis  year's 
publication  indnde,  but  are  not 
necessarily  limited  to.  flie  foHowing: 

a.  Titles,  addresses,  and  room 
numbers  were  updated  and  minor 
editorial  changes  make  the  systems 
clearer  and  more  accurate. 

b.  In  systems  09-30-0022  anA  09-30- 
0027,  routine  use  numbers  1  and  3 
respectively  were  revised  to  clarify  the 
types  of  contractors  who  may  have 
access  to  records. 

c.  In  systems  OB-^O-OOao,  09-30-0022, 
09-30-0038.  and  09-30-0048  the  defense 
litigation  routine  use  has  been  deleted 
since  these  systems  are  covered  by 
section  523  or  527  of  the  PHS  Act  (42 
U.S.C.  2godd3  or  2g0ee3). 

d.  In  system  09-30-0047  the  litigation 
routine  use,  nimiber  1.  has  been  revised 
to  show  use  only  in  defense  of  the 
Department. 

e.  Revisions  clarified  Ore  Safeguards 
by  refomatting  the  language,  the 
Notifk:ation  Procedures  and  Records 
Access  Procedines  by  adding  additional 
language,  and  the  Authority  through 
editorial  dianges. 

2.  System  Notices  Deleted 

No  system  notices  have  been  deleted 
since  the  pabiicatian  of  die  AOMOiA 
table  of  ccmtents  on  Ck:tob«'  10, 1986, 
FR.  Vol.  50.  No.  197,  P.  41414. 

3.  Section  3(b)  of  the  Mvacy  Act 
permits  the  following  types  of 
disclosures  for  which  no  routine  use  is 
required,  m  addition  to  those  made  at 
the  request  of  die  subject  individual. 

"(1]  To  ftose  officen  and  employees  of  the 
agency  whidi  maintains  the  record  who  have 
a  need  for  4ie  record  in  the  performance  of 
their  duties; 

"(Z)  Requived  under  section  652  of  tius  (itie; 

"(3)  For  a  rovtine  use  as  defloed  ia 
subsection  (a)(7J  of  tliia  sectioB  and 
described  under  subsection  (e)(4)(D)  of  this 
section; 

"(4)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  canying  out  a  census 
or  survey  or  related  activity  pursuant  to  the 
provisions  of  title  13; 

"(5)  To  a  recipient  who  has  provided  tlte 
agency  with  advance  adequate  written 
assurance  that  the  record  will  be  used  solely 
as  a  statistical  research  or  reporting  record, 
and  the  rsoofd  is  tobetwasfenaJia  a  foim 
that  is  not  individually  identifiable; 

"(6)  To  tbe  National  Aickives  of  Hm  United 
States  as  a  Nconi  wUoh  has  sofficiant 
historical  or  otlisr  value  to  wsnant  its 
continued  piescrvstioa  by  the  United  States 
Government,  or  for  evaluation  4>y  the 
Administrator  of  General  Services  or  his 


designee  to  determine  whether  the  record  has 
such  value; 

"(7)  To  another  agency  or  to  on 
instrumentality  of  any  governmental 
juris(fiction  within  or  under  the  control  of  the 
United  States  for  a  civil  or  criminal  law 
enforcement  activity  if  the  activity  is 
authorized  by  iaw.  and  if  the  head  of  the 
agency  or  iastnianntality  has  onde  a  wriUen 
request  to  the  .^ency  which  jnaiirtuaa  the 
record  specifying  die  particular  portion 
desired  and  the  law  enforcement  activity  for 
which  tfie  record  is  sought; 

"(8)  To  a  person  pursuant  to  a  allowing  of 
compelling  circumstances  affecting  ^Sm  liealth 
or  safety  of  «n  imfividual  if  opoD  sach 
disclosure  aotifteatian  is  tcsnnnitted  to  tlie 
last  known  address  of  aoch  iodividasi: 

"(A)  To  either  Honse  of  n«»nflFo«.  or,  to  the 
extent  of  matter  within  its  jurisdiction,  any 
committee  or  subcommittee  thereof,  any  joint 
committee  Of  Congress,  or  subcommittee  of 
any  such  Joint  committee; 

"(10)  To  the  Comptroller  General,  or  any  of 
his  authorized  representatives,  in  ttie  coarse 
of  the  periiDiniaace  of  the  (hdies  of  the 
General  Aooomting  Office; 

"(11)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

"(12)  To  a  consumer  reportiug  agency  in 
accordance  with  section  3(d)  of  the  Federal 
Claims  Collection  Act  of  1986  (31  U.S.C. 
3711(f).- 

4.  Readers  who  notice  any  errors  or 
omissions  in  ADAMHA  system  notices 
are  invited  to  bring  them  to  my  attention 
at  the  followiog  address:  Alcohol  Drug 
Abuse,  and  Mental  Health 
Administration,  5600  Plshers  Lane. 
Room  12-105,  Rodcville,  Maryland 
20857. 

Dated:  November  3. 198& 
Chariss  A.  Caffindaffar. 

Deputy  Exeew€iwe  Officer.  Alcohol.  Drug 
Abuae,  ami  Mental  Heaidi  Admmigtrattan. 

5.  Table  of  Contents 

The  fallowiag  is  a  list  of  system 
notices  which  ADAMHA  cutrenUy 
maintains: 

09-30-0004    intramaral  Research  Program 

Records  of  Besearcfa  ftribnaed  on  In-  and 

Out-Patients  with  Various  Types  of  Mental 

nbess.  HSS/ADAMHA/ND4H 
'09-30-0005    Saint  Elizabeths  Hospital 

Research  Subjects  Data  Records.  HHS/ 

ADAMHA/MMH 
'09-30-0000    Saint  Elizabeths  Hospital 

Medical  Support  Programs  Pile  Systems, 

HHS/ADA»fi1A^IMH 
'09-90-0007    Saint  Elizabeths  Hospitai 

Clinical  Support  Services  Record  Systoa, 

HHS/ADAMHA/MMH 
'09-30-0008    Saint  Elizabeths  Hospital 

Social  Services  Record  System,  HHS/ 

ADAMHA/MMH 
'09-ae-OOOB    Saint  Bizabeths  Hospital 

MuWdisdpbiary  Raw  Osta  Consaltation 

Files.  HHS/AOAMHA/NQdH 
'00-30-aaM    Saint  Efasbetfas  Hospital 

Juvenile  Bdocation  Mooitariqg  System, 

HHS/ADAMHA/NIMH 
'09-30-0011    Saint  Elizabeths  Hospital 

Emergency  Psychiatric  Service  Non- 


Admission  File  Syatem,  HHS/ADAMHA/ 

NIMH 
'09-30-0012    Saint  Elizabeths  Hospital  Pre- 

Service  Education  Reoonds.  HHS/ 

ADAMUA/NIMH 
'09-30-0013    Saiirt  Elizabeths  Hflspiul 

Training  Videotape  Records.  HHS/ 

adamha;nimh 

'09-30-0014    Saint  Elizabeths  Hospitai 

Finaacid  Systeia,  HHS/ AOAM1A/NIMH 
'09^30-0015    Saint  Elizabeths  Hartal 

General  Secnri^  System.  HHS/ ADAMHA/ 

NIMH 
•09-30-0016    Saint  Elizabeths  Hospital 

Patients'  Personal  Property  Record  System. 

HHS/AOAMHA/fUMII 
'09-30-0017    Saint  GlizriicflB  Hospital  Legal 

OffKe  Record  System.  HHS/ADAMHA/ 

NIMH 
'09-30-0018    Saint  Elizabedis  Hospital  Area 

D  GoRHMBiity  Mental  HeMth  Center 

Citizens  Advisory  Group  Records,  HHS/ 

ADAMHA/NIMH 
'09-30-0019    Saint  Elizabeths  Hospital 

Court-Ordered  Forensic  Investigatory 

Materials  File.  HHS/ ADAMHA/NIMH 
09-30-0020    Patient  Records  on  PHS 

Beneficiaries  (1935-1974)  and  Crvjlly 

Ccmmitted  Drag  Abasen  (1987-1978), 

I«S/ADAMHA/NIDA 
09-3O-00Z2    National  iMdtate  on  Drag 

Abuse,  Addictian  Research  Center,  Federal 

Prisoner  and  Non-Prisoner  Patient  Files. 

HHS/ADAMHA/NIDA 
00-30-0023    Records  of  Contracts  Awarded 

to  Individuals,  HHS/ADAMHA/OA 
'09-30-0024    Saint  Elizabeths  Hospital 

General  Admioistrative  Recoixl  System. 

HHS/ ADAMHA/NIMH 
'09-30-0026    Saint  Elizabeths  Hospital 

Research  Project  Records.  HHS/ 

ADAMHA/NIMH 
09-30-0027    Grants  and  Cooperatrve 

Agreements:  Research,  Research  Training, 

Research  Scientist  Development, 

Education,  Demonstration.  Prevention, 

Fellowships.  Chnical  Tlwaing.  Community 

Programs.  IfiiS/ADAMHA/OA 
'09-30-0026    Saiot  Elizabeths  Hospital 

General  Medical /Clinical  Records  System 

and  Related  Indexes,  HHS/ADAMHA/ 

NIMH 
09-30-0029    Records  of  Guest  Woricers. 

HHS/ADAMHA/OA 
09-30-0030    Records  of  Visiting  Fellows, 

HHS/ADAMHA/OA 
•09-30-0031    Samt  Hizabeths  Hospital 

Management  Information  Reporting 

System.  HHS/ADAMHA/NftW 
09-30-0033    Correspondence  Files.  HHS/ 

ADAMHA/OA 
09-30-0035    Three  Mile  Island  Mental  Health 

Survey  Respondents  Record,  HHS/ 

ADAKffiA/NIMH 
09-30-0038    Alcohol  Drag  Abuse,  and 

Mental  Health  Epidemiological  and 

Biometric  Research  Data  HHS/ADAMHA/ 

OA 
09-30-0037    Psydwtherapy  of  Opiate- 
Dependent  individuals,  HHS/ADAMHA/ 

NIDA 
09-30-0038    Subject-PartiupanU  in 

Pharmacokinetic  Studies  on  Drugs  of 

Abuse,  HHS/ADAMHA/NIDA 
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0»-a0-0039    Drug  Abuse  Treatment  Outcome 
Prospective  Study  (TOPS).  HHS/ 
ADAMHA/NIDA 

0e-aa-e041    Subject-Participants  in  Ehiig 
Abuse  Research  Studies  Supporting  New 
Drug  Applications,  HHS/ ADAMHA/NIDA 

08-30-0043  Shipment  Records  of  Drugs  of 
Abuse  of  Authorized  Researchers.  HHS/ 
ADAMHA/NIDA 

00-30-0047    Patient  Records  on  Chronic 
Mentally  111  Merchant  Seamen  Treatment 
>t  Nursing  Homes  hi  Lexington,  Kentucky 
(1942  to  the  Present).  HHS/ADAMHA/ 
NIMH 

09-30-0048    Intramural  Research  Program 
Records  of  In-  and  Out-Patients  with 
Various  Types  of  Alcohol  Abuse  and 
Dependence.  Relatives  of  Patients  with 
Alcoholism,  and  Healthy  Volunteers.  HHS/ 
AOAMHA/NIAAA 
'These  systems  are  for  Saint  Elizabeths 

Hospital.  Since  the  records  are  being 

tmisierred  to  the  District  of  Columbia  hi 

lfl87,  they  are  not  being  republished  below. 


Intramural  Research  Program  Records 
of  Research  Performed  on  In-  and  Out- 
patients with  Various  Types  of  Mental 
Illness.  HHS/ADAMHA/NIMH. 

•RCUMTV  CtASamCATMW: 

None. 

•vsTiM  location: 

National  Institutes  of  Health 
9000  Rockville  Pike 
Bethesda.  Maryland  20205  AND 
Saint  Elizabeths  Hospital 
Washington.  D.C.  20032 

CATWKNIiCS  OF  WOIVIOUALS  COVERED  BY  THE 

•vstcm: 

In-  and  out-patients  with  emotional, 
psychiatric,  and  neurophysiological 
disability,  normal  subjects,  and  research 
subjects. 

CATMOWIES  OF  mCOHOS  IN  THE  SYSTEM: 

Research  data  of  wide  variety 
including  biochemical  measures, 
psychophysiological  and  psychological 
tests,  questionnaires,  clinical  and 
behavioral  observations  and  interviews, 
physical  examinations,  and 
correspondence. 

AUTHOmTY  FOR  MAINTENANCE  OF  THE 

system: 

Public  Health  Service  Act,  Sections 
301,  302.  and  303  (42  U.S.C.  241,  242, 
242a). 

FUW>OSE(S); 

These  records  are  used  for  diagnosis 
and  treatment  of  patients  with 
neuropsychiatric  illnesses;  behavioral 
research  relating  to  the  causes. 
diagDoses.  and  treatment  of 
Beuropsychiatric  disorders;  and  basic 


research  on  behavioral  processes  and 
personality  development. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUHMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(a)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identiflable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that 
additional  exposure  of  the  record 
might  bring; 

(c)  has  required  the  recipient  to-(l) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or 
disclosure  of  the  record,  and  (2) 
remove  or  destroy  the  information 
that  identifles  the  individual  at  the 
earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient 
has  presented  adequate  justification 
of  a  research  or  health  nature  for 
retaining  such  information,  and  (3) 
make  no  further  use  or  disclosure  of 
the  record  except~(A)  in  emergency 
circimistances  affecting  the  health  or 
safety  of  any  individual.  (B)  for  use  in 
another  research  project,  under  these 
same  conditions,  and  with  written 
authorization  of  the  Department,  (C) 
for  disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable 
research  subjects  to  be  identified  is 
removed  or  destroyed  at  the  earliest 
opportimify  consistent  with  the 
purpose  of  the  audit,  or  (D)  when 
required  by  law; 

(d)  has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  and 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  cspacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affeot  the  operations  of  the 


Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  werS  collected. 

POUaSS  AND  PRACnCCS  FOR  STORWO. 
KCTRIEVINa.  ACCCSSINO,  RETANUNG,  AND 
DlSPOSmO  OF  RECORDS  M  THE  system: 

storage: 

In  original  state:  files,  indexes, 
magnetic  and  other  tapes. 

RETRtEVABHJTY: 

Retrieved  by  name  (coded). 

SAFEGUARDS:         \ 

Safeguards: 

1.  Authorized  Users:  Only  authorized 
medical  and  research  staff  have  access 
to  these  records. 

2.  Physical  Safeguards:  Magnetic 
tapes,  files,  indexes,  and  other  tapes 
that  contain  individually  identifiable 
data  are  stored  in  a  locked  cabinet  in  a 
limited  access  area. 

3.  Procedural  Safeguards:  Magnetic 
data  are  further  protected  by  special 
account  numbers  and  passwords. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual,  and  Part  6. 
'ADP  System  Security'  in  the  HHS  ADP 
Systems  Security  Manual. 

RETENTION  AND  OMPOSAU 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the 
ADAMHA  Records  Control  Schedule. 
The  records  control  schedule  and 
disposal  standard  for  these  records  may 
be  obtained  by  writing  the  System 
Manager  at  the  address  below. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Intramural  Research  Program 
National  Institute  of  Mental  Health 
Building  10,  Room  4N-224 
9000  Rockville  Pike 
Bethesda.  Maryland  20205 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Provide  notarized  signature  as 
proof  of  identity.  The  request  should 
include  as  much  of  the  following 
information  as  possible:  (a)  full  name; 
(b)  nature  ofjllnass  (if  any);  (c)  ward  or 
laboratory;  (d)  Utie  of  study;  (e)  name  of 
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researcher  conducting  study.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  A  parent  or 
guardian  who  requests  notification  of 
child's/incompetent  person's  record 
shall  at  the  time  the  request  is  made 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member]  to  whom  the  record,  if  any,  will 
be  sent.  The  designate  will  receive  the 
record  in  all  cases  and  upon  review  will 
determine  whether  the  record  should  be 
made  available  to  the  parent  or 
guardian. 

RECOND  ACCESS  PflOCEOUIIES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  If  any. 

CONTESniM  RTCOnO  PDOCCOMm: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably' identify  die 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

NtCORO  SOURCE  CATcaomts: 

Information  gathered  from  individuals 
under  study,  either  patioit  or  normal 
subject,  contract  surveys,  hospital 
records,  medical  and  nursing  staflf  notes. 

svsTEMS  EXBMPm  fhom  certain 
movisiONS  OF  THE  act: 

None. 

09-30-0020 
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Patient  Records  on  ms  Beneficiaries 
(1935-1974)  and  Civilly  Committed  Drug 
Abusers  (1967-1978]  Treated  at  the  PHS 
Hospitals  in  Fort  Worth,  Texas,  or 
Lexmgton.  Kentucky.  HHS/ADAMHA/ 
NIDA. 

SECURITY  CLAMmCATKMt: 

None. 

SYSTEM  location: 

Addiction  Research  Center 
National  Institute  on  Drug  Abuse 
Francis  Scott  Key  Medical  Center 
4940  Eastern  Avenue 
Baltimore,  Maryland  21224 

Federal  Records  Center  -» 


1557  St.  Joseph  Avenue 
East  Point,  Georgia  30344 

Washington  National  Records  Center 
4205  Suitland  Road 
Washington,  D.C  20409 

CATEGORIES  OF  NKNVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilly  committed  narcotic  addicts 
(1967-1978]  and  adult  PHS  beneficiaries 
(1936-1974)  treated  at  either  the  PHS 
hospital  in  Fort  Worth,  Texas,  or 
Lexington,  Kentucky. 

CATEQORKS  OF  RECORDS  IN  THE  SYSTEM: 

Administrative  records,  such  as 
treatment  admission  and  release  dates, 
name  and  address,  and  other 
demographic  data;  medical  records, 
such  as,  but  not  limited  to,  medical 
history  information,  drug  abuse/use 
data  as  well  as  treatment  information, 
any  laboratory  tests,  etc. 

authorfty  for  maintenance  of  the 
system: 

Narcotic  Addict  Rehabilitation  Act  of 
1966,  and  Narcotic  Addict  Rehabilitation 
Amendments  of  1971,  Titles  I  and  III  (42 
U.S.C.  3411  et  seq.  and  28  U^.C.  2901  et 
seq.],  and  Pubtic  Health  Service  Act, 
Sections  321-326.  341(a)  and  (c)  (42 
U.S^.  248-253.  257(a)  and  (c)). 

FURFOSE(S): 

The  records  were  collected  originally 
to  monitor  the  individual's  progress 
while  being  treated  at  either  of  two  PHS 
hospitals  and  to  ensure  continuity  of 
that  care.  These  systems  are  now 
inactive.  The  records  are  used  to 
respond  to  requests  from  subject 
individuals  (or  his/her  designated 
representative)  to  (1)  establish  eligibility 
for  certain  Federal  bienefits  for  the 
individual  or  his/her  dependent(8),  and 
(2)  provide  information  to  subsequent 
health  care  providers  at  the  request  of 
the  individual  regarding  medical 
treatment  received  to  ensure  continuity 
of  care. 


ROUTINE  USES  OF 
THE  SYSTEM, 
USERS  AND  THE 

None 


MAINTAINEOMt 
CATCOORHESOF 
OF  SUCH  USES: 


FOUOES  AND  FRACTICCS  FOR  STORNIG, 
RETRIEVINO,  ACCESSINa,  RETARRNQ,  AND 
DISFOSMa  OF  RECORDS  IN  THE  SYSTEM: 

storaoe: 

Records  at  National  Institute  on  Drug 
Abuse  (NIDA)  are  on  microfilm  and 
contain  only  part  of  the  admission  and 
discharge  information.  The  microfilm  is 
stored  in  a  file  cabinet  in  a  locked  room. 
Records  sent  to  Federal  Records  Center 
are  stored  in  GSA-approved  storage 
containers. 


RETRtEVABIUTV: 

The  administrative  records  and 
microfilm  are  filed  by  patient  name. 

The  medical  records  are  filed  either 
by  patient  name  or  by  patient's  hospital 
number  with  a  cross-reference  Hst  at 
NIDA  matching  number  to  name. 

safequAros: 

Safeguards: 

1.  Authorized  Users:  Only  the  System 
Manager  and  designated  staff. 

2.  Physical  Safeguards:  The  microfilm 
is  in  a  room  which  has  limited  access. 
The  room  is  located  in  a  building  with  a 
24-hour  security  patrol/television 
surveillance  system.  Sign  in  and  out 
procedures  are  used  at  all  times. 

3.  Procedural  Safeguards:  Only  the 
System  Manager  and  his/her  staff  have 
access  to  the  microfilm  information  and 
have  been  trained  in  accordance  with 
the  Privacy  Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  OISFOSAL: 

All  administrative  and  medical 
records  have  been  retired  to  a  Federal 
Records  Center.  The  records  collected 
imder  the  Narcotic  Addict 
Rehabilitation  Act  of  1966  will  be 
destroyed  when  they  are  25  years  old, 
which  will  be  in  2003  because  the  last 
patient  was  released  from  treatment  in 
197a  The  PHS  beneficiaries'  records  will 
be  destroyed  at  the  same  time.  The 
records  will  be  shredded  in  2003  upon 
*vritten  request  from  the  System 
Manager. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Librarian 

Addiction  Research  Center 
National  Institute  on  Drug  Abuse 
Francis  Scott  Key  Medical  Center 
4940  Eastern  Avenue 
Baltimore,  Maryland  21224 

NOTIFICATION  FROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself  or  herself 
upon  written  request  with  a  notarized 
signature.  The  request  should  include,  if 
known:  patient  hospital  record  number, 
full  name  or  any  alias  used,  patient's 
address  during  treatment,  birth  date, 
veteran  status  (if  applicable)  and 
approximate  dates  in  treatment. 

An  individual  who  requests 
notification  of  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
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and  inform  the  individual  of  Ub  content 
at  the  representative's  discretion. 

RCCOno  ACCESS  mOCBHMEr. 

Same  as  Notiflcatioa  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 


Contact  the  official  at  the  address 
specified  onder  Notification  Procedures 
above,  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

mcono  souRCfl  cateoorks: 

Patients;  patients'  drug  treatment 
program  counselors;  court  records; 
hospital  personnel. 

SYSTEMS  EXEMFTED  FROM  CGHTIUN 
PROVISIONS  OF  THE  ACT: 

None. 
09-30-0022 
SYSTEM  NAME: 

National  Institute  on  Drug  Abuse, 
Addiction  Research  Center,.  Federal 
Prisoner  and  Non-Prisoner  Research 
Files.  HHS/ADAMHA/NIDA. 

SECURITY  classification: 

None. 

system  location: 

NIDA  Addiction  Research  Center 

Francis  Scott  Key  Medical  Center  - 

Building  C 
4940  Eastern  Avenue 
Baltimore.  Maryland  21224 

Maryland  Medical  Laboratories.  Inc. 
Pathology  Building 
1901  Silver  Spring  Road 
Baltimore.  Maryland  21227 

Federal  Records  Center 
1557  St.  Joseph  Avenue 
East  Point.  Georgia  30344 

Washington  National  Records  Center 
4205  Suitland  Road 
Washington.  D.C.  20409 

Bionetics,  Inc. 

Francis  Scott  Key  Medical  Center  - 

Building  C 
4940  Eastern  Avenue 
Baltimore,  Maryland  21224 

CATEOOWES  of  monnoUAU  COVERKO  BY  thi 
system: 

Volunteus.  adult  males  (from  1968  to 
present),  adult  femalss  (beginning  in 


1985)  and  adolescents  (ages  13-18, 
beginning  in  1985)  involved  in  clinical 
research  projects  conducted  at  the 
Addiction  Research  Center  (ARC).  This 
system  also  includes  records  on  adult 
Federal  prisoners  involved  in  research 
projects  at  ARC  when  located  at 
Lexington,  Kentucky,  from  1968-1976. 
and  some  records  from  system  09-30- 
0020  to  be  used  for  statistical  research 
only.  I 

categories  of  records  in  the  system: 

The  categories  of  records  involved  are 
administrative,  medical  and  research 
records. 


i 


maintenance  of  the 


authority 
system: 

Public  Health  Service  Act.  Section 
301(a)  (42  U.S.C.  241(a));  Sections  341(a) 
and  344(d)  (42  U.S.C.  257(a)  and  260(d)); 
Sections  503  and  515  (42  U.S.C  290aa-2 
and  290cc).  These  sections  authorize  the 
conduct  of  research  in  all  areas  of  drug 
abuse. 

PURPOSE(S): 

(1)  To  collect  and  maintain  a  data 
base  for  research  activities  at  ARC.  and 
(2)  to  enable  Federal  drug  abuse 
researchers  to  evaluate  and  monitor  the 
subjects'  heslth  during  participation  in  a 
research  project.  The  areas  of  research 
include,  but  are  not  limited  to, 
biomedical,  clinical,  behavioral, 
pharmacological,  psychiatric, 
psychosocial,  epidemiological, 
etiological,  statistical,  treatment  and 
prevention  of  narcotic  addiction  and 
drug  abuse. 

routine  uses  of  records  MAHfTAINED  IN 
THE  SYSTEM,  SICLUOtNO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  The  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration 
(ADAMHA)  uses  a  contractor  to  recruit 
volunteers  and  to  screen  these 
individuals  for  their  acceptability  to 
participate  in  specific  research  projects, 
and  limits  the  contractor's  access  to  the 
records  to  these  procedures.  ADAMHA 
also  uses  a  contractor  to  perform  routine 
medical  laboratory  tests  on  blood  and 
urine  samples.  These  routine  tests  verify 
that  the  subject  is  in  good  health.  Both 
contractors  disclose  records  from  this 
system  only  to  ADAMHA  and  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVINa,  ACCESSING,  RETAINING,  AND 
DlSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:        I 

Data  maybe  stored  in  file  folders  or 
on  computer  disks  or  magnetic  tapes. 


RETRIEVABHJTY!^ 

Administrative  and  medical  records 
are  indexed  and  retrieved  by  the 
subject's  name.  Research  records  are 
indexed  and  retrieved  by  the  subject's 
name  and  an  identification  code. 

SAFEGUARDS: 

Safeguards: 

1.  Authorized  Users:  Only_au.tlipri2ed 
ARC  staff  (Principal  Investigator  and 
his/her  research  team)  are  allowed 
access  to  these  files.  The  contractor 
staff  has  access  to  the  files  during  the 
recruitment/screening  process.  The 
medical  laboratory  contractor  has 
access  only  to  the  blood  or  urine 
samples  provided  them  by  ARC. 

2.  Physical  Safeguards:  Files  and  file 
rooms  are  locked  after  business  hours. 
Building  has  controlled  entry  (sign  in 
and  out)  at  all  times  with  a  24-hour 
guard/television  surveillance  system. 
The  computer  tenninals  are  in  a  further 
secured  area. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  fron  unauthorized 
personnel.  Access  codes  to  the  research 
records  are  available  only  to  the 
Principal  Investigator  and  his/her 
research  team.  Access  to  the  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  Privacy 
Act  The  contraotor  staff  members  are 
required  to  secure  the  information  in 
accordance  with  the  Privacy  Act.  ARC 
Project  Officer  and  contracting  officials 
will  monitor  contractor  compliance. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual;  and  Chapter  6- 
05,  'Risk  Managffinent,'  under  Part  6  in 
the  Department's  ADP  Systems  Security 
Manual. 

In  addition,  because  much  of  the  data 
collected  in  these  research  projects  are 
sensitive  and  confidential,  special 
safeguards  have  been  established. 
Certificates  of  confidentiality  have  been 
issued  under  Protection  of  Identity- 
Research  Subjects  Regulations  (42  CFR 
Part  2a)  to  thoseprojects  initiated  since 
February  1980.  Tlhis  authorization 
enables  persons  engaged  in  research  on 
mental  health,  including  research  on  the 
use  and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  their  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  with  the  conduct 
of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal, 
State,  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceeding  to  idantify  such  individuals. 
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In  addition,  these  records  are  subject  to 
42  GFR  Part  2.  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulations  (42  CFR  2.56), 
which  state:  'Where  the  content  of 
patient  records  has  been  disclosed 
pursuant  to  these  regulations  for  the 
purpose  of  conducting  scientific 
research...infonnation  contained  therein 
which  would  directly  or  indirectly 
identify  any  patient  may  not  be 
disclosed  by  the  recipient  thereof  either 
voluntarily  or  in  response  to  any  legal 
process  whether  Federal  orState.' 

KTEimON  AND  DISPOSAL: 

Records  will  be  disposed  of  in 
accordance  with  the  AOAMHA  Records 
Control  Schedule,  i.e.,  when  the  records 
are  10  years  old  or  no  longer  required 
for  administrative  or  research  purposes. 
The  records  on  individuals  who  do  not 
qualify  for  a  specific  research  project 
are  kept  for  one  year  by  the  contractor 
who  then  destroys  them  by  shredding. 

SYSTEM  MANAaSII<S)  AND  AOORCSS: 

Chief,  Research  Support  Branch 
NIDA  Addiction  Research  Center 
Francis  Scott  Key  Medical  Center  • 

Building  C 
4940  Eastern  Avenue 
Baltimore,  Maryland  21224 

NOTIFICATION  PHOCCOURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Provide  a  notarized  signature  is 
proof  of  identity.  The  request  should 
include  the  patient's  register  nimiber 
and/or  the  nun^ber  of  years  of 
incarceration  (for  prisoner  subjects),  full 
name  at  time  of  participation  in  the 
research  project,  date(s]  of  research 
participation,  and  title  of  research 
project  or  name  of  drug  being  studied. 
An  individual  who  requests  notification 
of  a  medical  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  legal  guardian  who 
requests  notification  of  an  adolescent's 
record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  legal  guardian  must  verify  in 
writing  the  relationship  to  the 
adolescent  as  well  as  his/her  own 
identity. 

RECOIID  Access  PNOCEOURES: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
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accounting  of  disclosures  that  have  been 
made  of  his/her  records,  if  any. 

CONTESDNO  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought  and  reasons  for  requesting 
the  correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  individual;  observations  and 
medical  recordings  (such  as  blood 
pressure,  dosage  of  compound 
administered,  etc.)  made  by  the 
Principal  Investigator  and  his/her 
research  team;  system  of  records 
number  09-30-0020;  drug  treatment 
programs;  Bureau  of  Prisons;  case 
workers;  psychiatrists;  research 
laboratories;  and  pharmacies  and 
hospitals.  Many  of  these  records  are 
confidential  and  privileged 
communication  is  guaranteed  under 
Section  344(d)  of  the  PHS  Act. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  act: 

None. 
09-30-0023 
SYSTEM  NAME: 

Records  of  Contracts  Awarded  to 
Individuals.  HHS/ADAMHA/OA. 

SECURfTV  CLASSIFICATION: 

None. 

SYSTEM  location: 

National  Institute  on  Drug  Abuse 
Contracts  Management  Branch 
Room  10-49,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

National  Institute  on  Alcohol  Abuse  and 

Alcoholism 
Contracts  Management  Branch 
Room  14C-06,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

National  Institute  of  Mental  Health 
Contracts  Management  Branch,  OPS 
Room  18-101.  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

Procurement  Section 
Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

Washington  National  Records  Center 
4205  Suitland  Road 


Washington,  D.C.  20409 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

An  individual  who  receives  a  contract 
as  well  as  individuals  who  apply  or 
compete  for  an  award  but  do  not  receive 
the  award  and  their  consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Curriculum  vitae,  salary  information, 
evaluations  of  proposals  by  contract 
review  committees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Sections 
301,  503,  502  and  504)  (42  U.S.C.  241. 
290aa-2,  290aa-l,  and  290-aa3).  NIDA: 
Drug  Abuse  Prevention,  Treatment  and 
Rehabilitation  Act.  Section  410  (21 
U.S.C.  1177).  NL\AA:  Comprehensive 
Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and 
Rehabilitation  Act  of  1970,  Section  311 
(42  U.S.C.  4577).  NIMH:  Community 
Mental  Health  Centers  Act. 

PURPOSE(S): 

To  document  the  history  of  each 
contract  procurement  action  and  award 
made  within  ADAMHA  to  an  individual. 
The  records  are  also  used  by  contract 
review  committee  members  when 
evaluating  a  proposal  submitted  by  an 
individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  Hi 
THE  SYSTEM,  INCLUDMO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribimal  is  relevant  and 
necesaary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
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however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  A  record  from  this  system  may  be 
disclosed  to  the  following  entities  in 
order  to  help  collect  a  debt  owed  the 
United  States: 

(a)  to  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset; 

(b)  to  another  Federal  agency  so  that 
agency  can  effect  an  administrative 
offset  under  common  law  or  under  31 
tJ.S.C.  3716  (withholding  from  money 
payable  to.  or  held  on  tehalf  of.  the 
individual); 

(c)  to  the  Treasury  Department  to 
request  his/her  mailing  address  under 
I.R.C.  6103(m)(2)  in  order  to  locate 
him/her  or  in  order  to  have  a  credit 
report  prepared; 

(d)  to  agents  of  the  Department  and  to 
other  third  parties  to  help  locate  him/ 
her  in  order  to  help  collect  or 
compromise  a  debt; 

(e)  to  debt  collection  agents  under  31 
U.S.C.  3718  or  under  common  law  to 
help  collect  a  debt;  and 

(f)  to  the  Justice  Department  for 
litigation  or  further  administrative 
action. 

Disclosure  under  part  (d)  of  this 
routine  use  is  limited  to  the  individual's 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  him/her.  Disclosure  under  parts 
(a)-{c)  and  (e)  is  limited  to  those  items; 
the  amount,  status,  and  history  of  the 
claim;  and  the  agency  or  program  under 
which  the  claim  arose.  An  address 
obtained  from  IRS  may  be  disclosed  to  a 
credit  reporting  agency  under  part  (d) 
only  for  purposes  of  preparing  a 
commercial  credit  report  on  the 
individual.  Part  (a)  applies  to  claims  or 
debts  arising  or  payable  under  the 
Social  Security  Act  if  and  only  if  the 
employee  consents  in  writing  to  the 
offset. 

4.  ADAMHA  may  disclose 
information  from  its  records  in  this 
system  to  consumer  reporting  agencies 
in  order  to  obtain  credit  reports  to  verify 
credit  worthiness  of  contract  applicants. 
Permissible  disclosures  include  name, 
address.  Social  Security  number  or  other 
information  necessary  to  identify  the 
individual;  the  funding  being  sought:  and 
the  program  for  which  the  information  is 
being  obtained. 

5.  When  a  debt  becomes  partly  or 
wholly  uncoUectable.  either  because  the 
time  period  for  collection  under  the 
statute  of  limitations  has  expired  or 
because  the  Government  agrees  with  the 
individual  to  forgive  or  compromise  the 
debt,  a  record  from  this  system  of 
records  may  be  disclosed  to  the  Internal 
Revenue  Service  to  report  the  written- 


off  amount  as  taxable  income  to  the 
individual. 

6.  A  record  from  this  system  may  be 
disclosed  to  another  Federal  agency  that 
has  asked  tfce  Department  to  effect  an 
administrative  offset  under  common  law 
or  under  31  U.S.C.  3716  to  help  collect  a 
debt  owed  the  United  States. 

Disclosure  under  this  routine  use  is 
limited  to:  nume.  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  the  individual, 
information  about  the  money  payable  to 
or  held  for  the  individual,  and  other 
information  concerning  the 
administrative  offset. 

7.  ADAMHA  may  disclose  from  this 
system  of  records  to  the  Department  of 
Treasury,  Internal  Revenue  Service 
(IRS):  (1)  A  delinquent  debtor's  name, 
address,  Social  Security  number,  and 
other  information  necessary  to  identify 
the  debtor  (2)  the  amount  of  the  debt; 
and  (3)  the  firogram  under  which  the 
debt  arose,  so  that  IRS  can  offset 
against  the  debt  any  income  tax  refunds 
which  may  be  due  to  the  debtor. 

DiSCLOSUiME  T»  CONSUttER  NEfKMTING 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
522a(b)(12).  Disclosures  may  be  made 
from  this  system  to  'consumer  reporting 
agencies'  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  (F))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purpose  of 
such  disclosures  is  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records.  Information  disclosed 
will  be  limited  to  name.  Social  Security 
number,  address,  other  information 
necessary  to  establish  the  identity  of  the 
individual,  and  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
program  under  which  the  claim  arose. 
Such  disclosures  will  be  made  only  after 
the  procedural  requirements  of  31  U.S.C. 
3711(f)  have  been  met. 

POLICIES  AND  PRACTICES  FOII  STOmNO, 
RETRIEVINO,  ACCESSMMi.  RETAMNNa,  AND 
DiSPOSINO  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Documents  filed  in  folders  in  enclosed 
and/or  locked  file  cabinets. 

RETRIEVABIUTV: 

By  contracf  number  and  cross  indexed 
by  individual's  name. 

SAFEGUARDS: 

Safeguards; 

1.  Authorized  Users:  Federal  contract 
and  support  personnel.  Federal  contract 
review  staff  and  outside  consultants 
acting  as  peer  reviewers  of  the  project. 


2.  Physical  Safeguards:  All  folders  are 
in  file  cabinets  in  a  room  that  is  locked 
after  business  hours  in  a  building  with 
controlled  entry. (picture  identification). 
Files  are  withdrawn  from  cabinet  for 
Federal  staff  who  have  a  need  to  know 
by  a  sign  in  and  out  procedure. 

3.  Procedural  Safeguards:  Access  to 
records  is  strictly  limited  to  those  staff 
members  trained  in  accordance  with  the 
Privacy  Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  WiS.hf:  45-13  of  the  General 
Administration  Manual. 

RETENTION  AMD  DISKCAL: 

Records  are  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  aocordance  with  the 
ADAMHA  Recotds  Control  Schedule. 
The  records  conlkt)!  schedule  and 
disposal  standard  for  these  records  may 
be  obtained  by  writing  the  System 
Manager  at  the  address  below. 

SYSTEM  MAMAOaif^  AMD  AOBimS: 

National  Institute  on  Drug  Abuse 
Chief.  Contracts  Management  Branch. 

OPS 
Room  10-49.  Parklawn  Building 
5600  Fishers  Lane 
Rockville.  Maryland  20857 

National  Institute  on  Alcohol  Abuse  and 

Alcoholism 
Chief.  Contracts  Management  Branch 
Room  14C-oe.  Parklawn  Building 
5600  Fishers  Lant 
Rockville,  Maryland  20857 

National  Instihite  of  Mental  Health 
Chief.  Contracts  Management  Branch 
Room  18-101.  Parklawn  Building 
5600  Fishers  Lana 
Rockville.  Maryland  20857 

Procurement  Officer 
Saint  Elizabeths  Hospital 
Washington,  D.C.  20032 

NOTIFICATION  PROCCDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  address  above.  An  individual  may 
learn  if  a  record  exists  about  himself/ 
herself  upon  written  request  writh 
notarized  signature.  The  request  should 
include,  if  known,  contractor's  name, 
contract  number,  and  approximate  date 
contract  was  awarded.  An  individual 
may  also  request  accounting  of 
disclosures  that  have  been  made  of  his/ 
her  record,  if  any. 

RECORD  ACCESS  PN«C«NNIC8: 

Same  as  notification  procedures. 
Requesters  should  reasonably  specify 
the  record  contents  being  sought  An 
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individual  may  also  request  aa 
accounting  of  disclosures  of  his/iier 
record,  if  «Dy. 

coNTEsrma  BECOBD  phoceoures: 

Contact  ike  official  At  the  address 
speciHed  under  notification  procedures 
above  and  reasonalaly  identify  the 
record,  specify  the  informatioa  being 
contested,  the  oocrective  action  sou^t 
along  with  supporting  information  to 

show  how  <he  recard  is  inartniralp. 

incomplete,  untimely,  or  irrelevaot. 

Contract  proposals  and  supporting 
contract  duunmeurts.  contract  review 
committees,  she  visitors. 

FTHB 


SYSTEM  muM: 

Granlfl  and  Cooperative  Agreements: 
Research.  Research  Training,  Reseanh 
Scientist  Development  Education, 
Demonstniaan.  AeweaOoR.  FeHawsUiw. 
Clinical  Txaiou^  CoBoaumtf  Programs. 

sccunrrv  cmssiwc*  f  lOw: 
None. 

SYSTEM  LOCATIOM: 

NatioRal  instttirte  on  Dn^  Abnse 
Grants  Management  Branch 
Room  M-2S.  PanidswD  fiandsig 
5600  PishecB  Lane 
Rockville,  Maryland  208S7 

National  Institute  on  Alcohol  Abuse  and 

Alcohoiism 
Grants  Management  firancfa 
Room  16-as.  ParidavMa  Snikfing 
5600  Fishers  Lane 
Rockville.  Mar)4and  20857 

National  Institute  Of  Mental  HeaMi 
Grants  Management  Brandi.  OPS 
Room  7C-23.  Paridetwn  BaiMing 
5600  Pisfaers  Lane 
Rockville,  Maryland  20857 

Washington  National  Records  Center 
4205  Surtland  Road 
Washington.  D.C.  20409 


CikTE( 

system: 

Principal  investigalofB.  program 
directors,  trainees,  fellows,  research 
scientist  development  awardees,  and 
other  employees  of  applicant  or  grantee 
institutions. 

CATEQOMSB  «F  aBCOaBS  W  7ME  svsiaH: 
Grant  and  xmepeiatiye  agneBient 
a  pplica&ms  and  review  hstoiy. 


iacluding  cmnculum  vitae,  salary 
iniarmatioa,  sainmary  of  review 
committee  deliberations  and  supporting 
docaments,  progress  reports,  fiirancia) 
records,  paybadc  records  of  research 
trainiog  awardees  (i-e-  recipients  under 
the  NatioBal  Sesearch  Services  Awards 
FVogram),  and  paji^jack  records  ai 
clinical  training  awardees. 

AUTHONfTY  FOM  MAMfTEMAMCE  OF  THE 

system: 

Public  Health  Service  Act  Sections 
301.  303.4a7.504(iJ.  SM(g),  Sm  51L  512. 
515(bU2)  and  1^.  510  j42  U;SX:.  241. 
242a.  288. 29Qaa-3. 280bb.  290bb-l. 
2«&b81a.  2gOcc,  2gOco-2j:  Pub.  L.  98-319. 
Protection  and  Advocacy  of  Mentally  III 
Individuals  Act  cd  1086:  Befi^ee 
Assistance  Act  of  MM),  Section  .501  (c). 
Pub.  L.fl6-42%  Rebi^ae  Aaaiatanoe  - 
Mental  HeaUfa.'Q  U.SXL1521  at.  aeq.:  and 
Mental  Health  Disaster  and  Emergency 
Mental  Hsaitli  Disaster  Relief  Act  ^ 
1974,  Section  413,  Pub.  L  93-288. 

nawoacfs): 

Recards  are  juaintained  as  officisi 
docianaotaliaB  ralevant  te  the  review, 
award,  and  aAstaistratioB  of  psat 
programs.  f>|>«yifi  rally,  sece^ds  are  1. 
used  by  stalf-pfeyaaB  and  man^geaient 
speciabaU  kr  pupose  Af  awarding  and 
monitoiiiigignmt  imadB;  Z.  used  to 
maintain  namnMmicatioa  witfa  fenaer 
traiaees/faHairs  wihsbave  inctHred  an 
obligation  far  anaearch  traiou^  vader 
the  Naliond  Bessafch  Sarvioe  Awards 
Program  (4£  ILSXI  aBOaa^  or  fordtinical 
trainiag  (42  USJC.  24Za). 


NOUraK  USES  OF 


1.  Refeirris  may  be  made  of 
assignments  of  research  investigalors 
and  project  moDitors  on  ^teahc 
reseandi  pioiecto  to  the  National 
Technical  iafonnatien  Service  (NTIS), 
Department  of  Commerce,  to  contribute 
to  the  Smithsonian  Science  Information 
Exchange. 

2.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  for 
opinion  during  the  application  review 
process. 

3.  Disclosure  may  be  made  to 
ADAMHA  contractors  for  the  purpose 
of  providing  services  related  to  the  grant 
review  or  for  carrj'ing  out  quality 
assessment,  program  evaluation,  and 
management  reviews.  Ccmtractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  records. 

4.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  ont  its  fractions  indicates  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 


nature,  and  whether  arising  by  statule. 
or  by  regulation,  rule  or  order  issued 
pursuant  thereto.  Ae  rdevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  Federal  (eg,  the 
Department  of  Jtistice)  or  State  (e.g.,  the 
State's  Attorney's  OfBce),  charged  with 
the  responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implemenlmg  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto  for  Kl^gation. 

5.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request  in  canaection  with  the  hiring  or 
retention  of  an  en^loyee,  the  issudixce 
of  a  security  clearance,  ihe  repariiag  of 
an  inwest|gaii(ui  of  an  employee,  the 
lettiag  of  a  canteact  or  the  iaaoance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  ^ew^.  to  tfae  extent  t^t  the 
record  is  relevaat  and  aecesaary  to  the 
requesting  agency's  decision  on  the 
matter. 

fi.  Where  Federal  ageacies  having  &e 
power  to  «uh|poeBa  other  Federal 
agencies'  noords,  sack  as  tbe  knemal 
Reveane  Service lOT ite  Civil  Rights 
CoEBffliasiaa.  tssuea  sahpaena  to  the 
Department  ior  records  ia  this  system  of 
reoards.  Ae  Oqnrtment  vriU  make  such 
records  avaiM^le. 

7.  CKsoloaMR  amy  be  made  to  a 
congressioaal  o£Eice  from  the  record  of 
an  individual  ia  respoase  to  a  verified 
inquiry  fi-osB  the  cangresBoaal  aBux 
made  at  tbe  writtea  request  of  that 
individoiL 

8.  Tbe  Dcqiartmeat  of  Health  and 
Human  Services  (HHS)  may  xlisdose 
information  from  this  system  of  records 
to  the  DepartsKBft  of  justice,  OT\oa 
court  or  other  hribanaL  wfaen  (a)  HHS,  or 
any  oonqxmeBt  thereof  or  (b)  any  HHS 
en^iloyee  ia  his  or  faer  official  capacity: 
or  (cj  any  hfiiS  enptoyee  in  his  or  her 
individtal  capacity  where  the 
Department  of  fustioe  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  hereof 
where  HHS  determinn  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determine  that  the  use  of  such 
records  by  the  Department  of  justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

9.  A  record  from  this  system  may  be 
disclosed  to  the  following  entities  in 
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order  to  help  collect  a  debt  owed  the 
United  States: 

(a)  to  another  Federal  agency  so  that 
agency  can  effect  a  salary  o^set; 

(b)  to  another  Federal  agency  so  that 
agency  can  effect  an  administrative 
offset  under  common  law  or  under  31 
U.S.C.  3716  (withholding  from  money 
payable  to.  or  held  on  behalf  of,  the 
individual): 

(c)  to  the  Treasury  Department  to 
request  his/her  mailing  address  under 
IJI.C.  6103(m)(2)  in  order  to  locate 
him/her  or  in  order  to  have  a  credit 
report  prepared; 

(d)  to  agents  of  the  Department  and  to 
other  third  parties  to  help  locate  him/ 
her  in  order  to  help  collect  or 
compromise  a  debt; 

(e)  to  debt  collection  agents  under  31 
U.S.C.  3718  or  imder  common  law  to 

.  help  collect  a  debt;  and 

(f)  to  the  Justice  Department  for 
litigation  or  further  administrative 
action. 

Disclosure  under  part  (d)  of  this 
routine  use  is  limited  to  the  individual's 
name,  address,  social  security  number, 
and  other  information  necessary  to 
identify  him/her.  Disclosure  under  parts 
(a)-(c)  and  (e)  is  limited  to  those  items; 
the  amount,  status,  and  history  of  the 
claim;  and  the  agency  or  program  under 
which  the  claim  arose.  An  address 
obtained  from  IRS  may  be  disclosed  to  a 
credit  reporting  agency  under  part  (d) 
only  for  purposes  of  preparing  a 
commercial  credit  report  on  the 
individual.  Part  (a)  applies  to  claims  or 
debts  arising  or  payable  under  the 
Social  Security  Act  if  and  only  if  the 
employee  consents  in  writing  to  the 
offset. 

10.  ADAMHA  may  disclose 
information  from  its  records  in  this 
system  to  consumer  reporting  agencies 
in  order  to  obtain  credit  reports  to  verify 
credit  worthiness  of  grant/cooperative 
agreement  applicants.  Permissible 
disclosures  include  name,  address, 
Social  Security  number  or  other 
information  necessary  to  identify  the 
individual;  the  funding  being  sought;  and 
the  program  for  which  the  information  is 
being  obtained. 

11.  When  a  debt  becomes  partly  or 
wholly  uncollectable,  either  because  the 
time  period  for  collection  under  the 
statute  of  limitations  has  expired  or 
because  the  Government  agrees  with  the 
individual  to  forgive  or  compromise  the 
debt,  a  record  from  this  system  of 
records  may  be  disclosed  to  the  internal 
revenue  service  to  report  the  written-off 
amount  as  taxable  income  to  the 
individual. 

12.  A  record  from  this  system  may  be 
disclosed  to  another  Federal  agency  that 
has  asked  the  Department  to  effect  an 


administrative  offset  under  common  law 
or  under  31  U.S.C.  3716  to  help  collect  a 
debt  owed  the  United  States. 

Disclosure  under  this  routine  use  is 
limited  to:  name,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  the  individual, 
information  about  the  money  payable  to 
or  held  for  the  individual,  and  other 
information  concerning  the 
administrative  offset. 

13.  ADAMHA  may  disclose  from  this 
system  of  records  to  the  Department  of 
Treasury,  Internal  Revenue  Service 
(IRS):  (1)  A  delinquent  debtor's  name, 
address.  Social  Security  number,  and 
other  information  necessary  to  identify 
the  debtor  (2)  the  amount  of  the  debt; 
and  (3)  the  program  imder  which  the 
debt  arose,  so  that  IRS  can  offset 
against  the  debt  any  income  tax  refunds 
which  may  be  due  to  the  debtor. 

DiSCLOSURE  TO  CONSUMER  REPORTINO 
AGENCIES: 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681  (f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)).  The  purpose  of  such 
disclosures  is  to  provide  an  incentive  for 
debtors  to  repay  delinquent  Federal 
Government  debts  by  making  these 
debts  part  of  their  credit  records. 
Information  disclosed  will  be  limited  to 
name.  Social  Security  number,  address, 
other  information  necessary  to  establish 
the  identity  of  the  individual,  the 
amount,  status,  and  history  of  the  claim, 
and  the  agency  or  program  under  which 
the  claim  arose.  Such  disclosures  will  be 
made  only  after  the  procedural 
requirements  of  31  U.S.C.  3711(f)  have 
been  met. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAtNING,  AND 

disposing  of  records  in  the  system: 

storage: 

Noncomputerized  documents  are  filed 
in  folders  in  enclosed  file  cabinets  and 
open  shelves.  Information  on  3  x  5  cards 
in  file  cabinets.  Computerized  records 
exist  in  tape  and  disk  form. 

retrievabiuty: 

By  grant  numbers  and  cross-indexed 
by  name. 


safeguards: 

Safeguards: 

1.  Authorized  Users:  Access  is  limited 
to  the  Chief.  Grants  Management 
Branch,  and  staff  authorized  by  him/her: 
grants  specialists,  grants  technicians, 
program  officials,  assigned  computer 
personnel,  and  possibly  contractor  staff 
including  the  project  director  and 
research  associates. 


2.  Physical  Safeguards:  Records  are 
maintained  in  a  secured  area.  During 
normal  work  hours,  area  is  staffed  by 
authorized  personnel  who  must  show 
identification  for  entry.  At  other  times, 
the  computer  area  is  locked.  Hard  copy 
files  are  stored  in  rooms  which  are 
locked  at  night.  A  24-hour  security  guard 
patrols  building. 

3.  Procedural  Safeguards:  Computer 
records  are  password  protected; 
passwords  are  changed  periodically. 
Contractors  working  on  computerized 
records  are  given  passwords  to  access 
data  only  on  a  need-to-know  basis. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual  and  Part  6.  'ADP 
System  Securify'  of  the  ADP  Systems 
Security  Manual. 

RETENTION  AND  OISMSAL: 

Records  are  retired  to  a  Federal 
Records  Center  2  years  after  termination 
of  support  and  the  completion  of  final 
audit. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

National  Institute  on  Drug  Abuse 
Chief.  Grants  Management  Branch.  OA 
Room  10-25.  Parklawn  Building 
5600  Fishers  Lane 
Rockville.  Maryland  20857 

National  Institute  on  Alcohol  Abuse  and 

Alcoholism 
Chief,  Grants  Management  Branch 
Room  16-86,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

National  Institute  of  Mental  Health 
Chief,  Grants  Management  Branch 
Room  7C-23,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  above  address.  Verifiable  proof  of 
identity  is  require^- 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought, 
and  should  provide  the  official  grant 
number  when  possible.  An  individual 
may  also  request  an  accounting  of 
disclosures  of  his/her  record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  appropriate  System 
Manager  at  the  address  specified  above 
and  reasonably  identify  the  record, 
specify  the  information  being  contested, 
the  corrective  action  sought,  along  with 
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supporting  infomiatien  to  show  bow  the 
record  is  macowale.  iauwi^plete. 
untimely,  or  irrelevant. 

RECORD  SOURCE  raxFflonict: 

Applicants,  grantees,  feUowt, 
trainees,  personnel  at  grantee  institution 
on  whom  the  record  i»  aatnteined. 
Federal  advisory  conrnntttees,  site 
visitors,  consultants,  references. 

SYSTEMS  EXEMRTEO  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

None. 
09-30-0029 
SYSTEM  NAME: 

Record  of  Guest  Workers.  HHS/ 
ADAMHA/OA. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 
Division  of  Personnel  Management 
Room  15C-ia  ParklawD  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 
Personnel  Office 
Room  4C-101,  Bm'lding  10 
9000  Rockville  Pike 
Bethesda,  Maryland  20205 

Addiction  Research  Center 
National  Institute  on  Dnig  Abuse 
P.O.  Box  5180 
Baltimore,  Maryland  21224 

cateqories  of  iNoiviouAtB  ffiyf  ei  m 
system: 

Individuals  using  ADAMHA  fsdlities 
who  are  not  empioyees. 


CATCeORIESOF 


WTHESVSTiH: 


Personal  information  including  name, 
address,  date  nnd  place  of  birth, 
education,  employmeat  pwpose  for 
which  ADAMHA  facilities  are  desired, 
outside  sponsor  and  ADAMHA  sponsor. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Sectioa 
301,  (42  U,SXL  241). 

PURf«SE(S): 

To  document  individual's  presence  at 
ADAMHA  and  as  a  record  that  Hm 
individual  is  not  perioimiag  semices  for 
ADAMHA  sad  k  thaw  faie  not  m 
employee. 


ROUnNE  USES  OF  I 

THE  SYSTEM,  mCUHMMO  CATBOORiES  OF 

USERS  AND  THE  niRFOSES  OF  SUCH  USES: 

1.  Disdoenre  nmy  be  made  to  -the  U.S. 
Office  of  Personnel  Management  for 
program  evaluation  purposes. 

2.  Disclosure  may  be  made  to 
institutions  providing  financial  support 
for  subject  individual. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual 

4.  The  Department  of  Health  and 
Human  Services  (HHS]  may  disclose 
information  &ora  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof  or  [b]  any  HHS 
employee  in  his  or  her  ofHdal  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  for  HHS.  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  hereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  btigatiai 
or  has  an  interest  in  such  litigatioB,  and 
HHS  determines  that  tbe  use  of  sudi 
records  by  the  Department  of  Justice,  the 
court  or  other  tribonal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  tbe  effective  representatioo  of 
the  governmental  party,  provided 
however,  that  in  each  case.  HHS 
determines  that  such  disdosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POUaESAND 

RcnuEVMa. 
onpoaiMOOF 


sn 


IMTMBSySTeM: 


Stored  in  file  folders. 

retiuevabutt: 

Retrieved  by  name. 


Safeguards: 

1.  Authorized  Users:  Authorized 
employees  of  the  Division  of  Personnel 
Management  and  ADAMHA  managers 
and  supervisors  with  legitimate  interest 
in  guest  worker. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  rooms. 

3.  Procedural  Safegoardr.  Authorized 
individuals  have  been  trained  in 
accordance  with  (he  Vrivacj/  Act. 

4.  Implenentation  GoideliBes:  DHHS 
Chapter  45-13  and  «u|)pleaieBtary 
Chapter  mSJif:  45-13  of  Ibe  Genual 
AdministratiaB  MaauaL 


retention  and  oisfosal: 

Retained  for  2  years  after  completion 
of  visit,  then  destroyed. 

system  manaoer<s)  and  address: 

Director 

Division  of  Persoond  Man^ement 

ADAMHA 
Room  12-95,  Pai4dawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 


NOTmCATIOHl 

To  determine  if  a  record  exists, 
contact  the  System  Manager  %i  the 
address  above.  Individuals  who  request 
notiflcatlon  in  person  must  supply  one 
proof  of  identity  containing  individual's 
complete  name  and  one  other  idenlirier 
with  picture  (e.g.,  driver's  license, 
building  paasj.  ladividuais  iviM)  reqoest 
notification  by  mail  must  supply 
notarized  signature  as  proof  of  ii^Dtity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notiHcation  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 


CONTESTHM  SECORD I 

Contact  tbe  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  and  state  the  coirective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Subject  Didhridual  and  ADAMHA 
sponsor. 

SYSTEMS  EXEMFTEB  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-90-0030 

SYSTEM  NAME: 

Record  of  Visiting  Fellows.  HHS/ 
ADAMHA/OA. 

SECURrrv  classificatioh: 

None. 

SYSTEM  location: 

Alcohol  Drug  Abase,  and  Mental  Health 

Adminis^ation 
Division  of  Persoooel  Management 
Room  15C-1S,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

Alcohol  Drug  Abuse,  and  Mental  Health 
Administration 


BEST  COPY  AVAILABLE 


I 
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Personnel  Onice 
Room  4C-101,  Building  10 
9000  Rockville  Pike 
Bethesda,  Maryland  20205 

Addiction  Research  Center 
National  Institute  on  Drug  Abuse 
P.O.  Box  5180 
Baltimore,  Maryland  21224 

CATiaORKS  OF  IMMVIOtMLS  COVCREO  BY  TME 

system: 

Individuals  undergoing  training  who 
are  not  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  information  including  name, 
address,  date  and  place  of  birth, 
education,  qualifications  for  training, 
stipend  information,  visa  information. 

AUTNORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Sections 
301  and  504  (42  U.S.C.  241  and  290aa-l]. 

PURPOSE(S): 

To  maintain  information  concerning 
their  training  while  at  ADAMHA. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  INCUIOINQ  CATEQORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  uses: 

1.  Disclosure  may  be  made  to  the  U.S. 
Office  of  Personnel  Management  for 
program  evaluation  purposes. 

2.  Disclosure  may  be  made  to  the 
General  Accounting  Office  for  fund 
disbiuvement  determinations. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

4.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  htigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 


itfces 


compatible  with  the  purpose  for  which 
the  records  were  collected. 

FOUOES  and  RRACnCES  FOR  STORING, 
RETmEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders. 

RETRIEVABIUTV: 

Retrieved  by  name. 

safeguards: 

Safeguards: 

1.  Authorized  Users:  Access  is  limited 
to  authorized  employees  of  the  Division 
of  Personnel  Management  and 
ADAMHA  managers  and  supervisors 
with  a  legitimate  interest  in  the 
individual  as  a  trainee. 

2.  Physical  Safeguards:  Records  are 
kept  in  locked  rooms  accessible  only  to 
authorized  employees. 

3.  Procedural  Safeguards:  Authorized 
users  have  been  trained  in  accordance 
with  the  Privacy  Act, 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAU 

Retained  for  2  years  after  completion 
of  fellowship,  then  destroyed. 

SYSTEM  MANAQIR(S)  AND  ADDRESS: 

Director 

Division  of  Personnel  Management, 

ADAMHA 
Room  12-95.  Psrklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact  the  System  Manager  at  the 
address  above.  Individuals  who  request 
notification  in  person  must  supply  one 
proof  of  identity  containing  individual's 
complete  nam*  and  one  other  identifier 
with  picture  (e.g.,  driver's  license, 
building  pass).  Individuals  who  request 
notification  by  mail  must  supply 
notarized  signature  as  proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  inay  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any.. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought,  with  supporting 


information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Fellowship  applicant. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-30-0033 

SYSTEM  name: 

Correspondence  Files.  HHS/ 
ADAMHA/OA.    , 

SECURrrV  CLASSinCATKIN: 

None. 


SYSTEM  location: 

ADAMHA  Executive  Secretariat 
Room  12-94,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

Executive  Secretariat,  National  Institute 

on  Drug  Abuse 
Room  lOA-23,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

Executive  Secretariat  National  Institute 
on  Alcohol  Abuse  and  Alcoholism     < 
Room  16-97,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

Washington  National  Records  Center 
4205  Suitland  Road 
Washington,  D.C.  20409 

Executive  Secretariat,  National  Institute 

of  Mental  Health 
Room  17C-25,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

CATEGORIES  OF  N«DIV|DUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  request  information 
on  ADAMHA  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Sections 
301.  302,  303  and  Title  V,  Part  A  and  B. 
(42  U.S.C.  241.  242, 242a,  and  290aa-dd). 

FURPOSE(S): 

To  provide  reference  retrieval  and 
control  to  assure  timely  and  appropriate 
attention. 
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MMrnNC  USES  OP  RECONOS  MAINTAINEO  IN 
THK  SVSmt,  mCUNNNa  CATCOOmCS  OP 
USEKS  AND  THE  PUiWOSCS  OP  SUCH  uses: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  vended 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  tiiat  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCWS  AND  niACnCES  POM  STOmiM, 

wEiwEvmo,  Accmwo,  sstA— wa.  um 

DtSPOSINO  OP  HSCOHOS  M  THE  SYSTEM: 

stohaoe: 

Correspondence  records  maintained 
in  hard  copy;  confrol  records  maintained 
on  computer  printout,  tape,  and  disk. 

RETmEVABILfrY: 

Hard  copy  records  indexed 
alphabetically  by  name  and  date  of 
outgoing  correspondence,  by  subject 
and/or  by  computerized  numerical  code. 
Records  are  cross-referenced  in  detail 
on  computer. 

SAFEOUAIIDS: 

Safeguards: 

1.  Authorized  Users:  Authorized 
correspondence  control  staff  in  each 
location  and  managers  and  supervisors 
on  a  need-to-know  basis. 

2.  Physical  Safeguards:  Records  are 
maintained  in  file  cabinets  in  a  locked, 
secure  location;  computer  system 
records  are  secured  through  the  use  of 
passwords  which  are  changed 
frequently. 

3.  Procedural  Safeguards:  Only 
authorized  personnel  have  access  to 
files  and  passwords. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 


Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual  and  Part  6,  'ADP 
System  Security'  in  the  HHS  ADP 
Systems  Security  Manual. 

RETENTKM  AND  DISPOSAL: 

Records  are  retired  to  the  Federal 
Records  Center  after  3  years. 

SYSTEM  IIANAOEII(S)  AND  ADORESS: 

Same  as  location. 

MOTiPiCATiON  PNOceoum: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  applicable  System 
Manager  at  the  address  above.  Give 
name  and  approximate  date  of  records 
requested.  Individuals  who  request 
notification  in  person  must  supply  one 
proof  of  identity  containing  individual's 
complete  name  and  one  other  identifier 
with  picture  (e.g.,  driver's  license, 
building  pass).  Individuals  who  request 
notification  by  mail  must  supply 
notarized  signature  as  proof  of  identity. 


COVEHED  SY  THE 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  i{  any. 

CONTESTMM  HECOMD  PNOCaNMES: 

Contact  the  appropriate  official  at  the 
address  specified  under  Notification 
Procedures  above  and  reasonably 
identify  the  record.  Specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant 

RECOIID  SOUnCE  CATEOOIHES: 

Records  are  derived  from  incoming 
and  outgoing  correspondence. 

SYSTEMS  EXEMPTED  PHOM  CERTAIN 
PROVISIONS  OP  THE  act: 

None. 
09-3(M)035 
SYSTEM  NAME: 

Three  Mile  Island  Mental  Health 
Survey  Respondents  Records.  HHS/ 
ADAMHA/NIMR 

SECUHmr  CtASSIPKATION: 

None. 

SYSTEM  tjOCATWN: 

Western  Psychiatric  Institute  and  Clinic 
University  of  Pittsburgh 
Pittsbuigh,  Pennsylvania  15260 


categories  of  hnnviouals 
system: 

Persons  participating  in  the  Three 
Mile  Island  Study  of  mental  health 
sponsored  by  the  National  Institute  of 
Mental  Health  following  the  nuclear 
reactor  accident  of  March  19, 1979. 
Control  group  participants  from  Beaver 
County.  Pennsylvania,  are  also  included. 
The  research  and  control  groups  both 
consist  of  workers  in  nuclear  plants, 
mothers  of  yoimg  children,  and  mental 
health  system  clients. 


CATEOONIES  OP  RECORDS  I 

Name,  address,  and  responses  to  the 
following  interview  instruments,  as 
appropriate:  sociodemographic 
information;  physical  illness  overview; 
life  eventr,  symptom  check  list-90;  social 
network  interview;  current  mental 
health;  Job  related  issues;  Langner 
screening  inventory;  and  schedule  for 
affective  disorders  and  schizophrenia, 
lifetime  version  (SADS-L).  The  current 
mental  health  and  the  SADS-L 
instruments  include  interviewers' 
interpretations  and  diagnoses. 

AUTHORITY  POR  MAHfTENANCE  OP  THE 


Public  Health  Service  Act  Section  301 
(42  U.S.C.  241). 

PURPOSE(S): 

The  system  is  created  to  enable  the 
Govenmient  to  arrange  for  followup 
study  at  a  later  date.  Such  a  followup 
would  demonstrate  whether  any  mental 
health  effects  detected  in  this  study  are 
of  a  fransient  or  long-term  nature. 
Without  such  knowledge,  it  is 
impossible  to  develop  realistic  plans  for 
adequately  meeting  people's  needs  in 
times  of  disaster.  Currently,  for  example, 
in  the  absence  of  knowledge  about  the 
duration  of  disaster-precipitated  mental 
health  problems.  Federal  grants  for 
providing  mental  health  services  to 
disaster  victims  are  limited  to  a  6-month 
period.  Followup  studies,  such  as  the 
one  proposed  here,  would  help  to 
ascertain  the  soundness  of  such  a 
policy. 


ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCtUDRW  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(a)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
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form,  and  (2]  warranta  the  risk  to  the 
privacy  of  the  individual  that 
additional  expofiure  of  the  record 
might  bring: 

(c)  has  required  the  recipient  to-(l) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or 
disclosure  of  the  record,  and  (2) 
remove  or  destroy  the  information 
that  identifies  the  individual  at  the 
earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  pro)ect.  unless  the  recipient 
has  presented  adequate  justification 
of  a  research  or  health  nature 
retaining  such  information,  and  (3} 
make  no  further  use  or  disclosure  of 
the  record  except~(a)  in  emei;gency 
circumstances  affecting  the  health  or 
safety  of  any  individual,  (b)  for  use  in 
another  research  project  under  diese 
same  conditions,  and  with  written 
authorization  of  the  Department,  (c) 
for  disclosure  to  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable 
research  subjects  to  be  identified  is 
removed  or  destroyed  at  the  earliest 
opportunity  consistent  with  the 
purpose  of  the  audit,  or  (d)  when 
required  by  law; 

(d)  has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

2.  Disclosure  of  relevant  records  may 
be  made  to  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system.  The  contractor 
will  be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

POLICIES  AND  nUCnCES  FOII  STORHM), 
RETRIEVINa,  ACCESSINO,  RETAININO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

Safeguards: 

1.  Authorized  Users:  Contractor  or 
grant  personnel  whose  duties  require  the 
use  of  information  in  the  file  for 
research  purposes. 

2.  Physical  Safeguards:  Original 
questionnaires  were  converted  to 
microfiche,  and  the  questionnaires 
destroyed  by  shredding.  Two  sets  of 
microfiche,  including  the  cross  indexes, 
are  being  maintained  in  separate 
locations.  Records  are  maintained  in 
numerical  order  by  the  assigned 
identification  number.  An  index  is  also 


maintained  by  name  and  identification 
number  for  cross  reference.  The 
microfiche  are  boxed  and  sealed  and  are 
stored  in  a  secured  safe  and/or  vault. 

3.  Procedural  Safeguards:  Access  to 
the  safe  and/or  vault  in  which  the 
microfiche  a»e  stored  is  permitted  only  if 
authorized  in  writing  by  the  Director  of 
Sponsored  Research  or  an  authorized 
university  official. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual. 

RETENTION  AMP  DISPOSAU 

Retention  of  microfiche  will  not 
exceed  22  years  ftxjm  date  of  recording. 
Destruction  will  be  by  burning,  certified 
by  an  authorized  unversity  official. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Chief 

Emergency  Services  Branch 

Division  of  Education  and  Service 

Systems  Liaison 
National  Institute  of  Mental  Health 
Room  7C-02,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact  the  System  Manager  at  the 
address  above.  Written  requests  must 
contain  full  name  and  notarized 
signature,  and  address  at  time  of 
interview.  Requests  made  in  person 
require  identification,  such  as  driver's 
license,  union  card,  passport,  or 
notarized  statement  that  the  person  is 
who  he/she  claims  to  be. 

RECORD  ACCESS  FROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought, 
including  the  name  of  the  interview 
instrument(s),  if  known.  Because  the 
current  mental  health  instrument  and 
the  schedule  for  affective  disorders  and 
schizophrenia  include  interviewer 
diagnoses,  these  portions  of  the  record 
constitute  medical  records.  An 
individual  who  requests  notification  of, 
or  access  to.  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion.  An  individual  may  also 
request  an  accounting  of  disclosures  of 
his/her  record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 


contested,  and  state  the  corcective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 

irrelevant 

RECORD  SOURCE  CATEOORIES: 

Individuals  in  die  system. 

SYSTEMS  EXEMPItU  FROM  CERTAIN 
PROVISIONS  OF  THE  ^CT: 

None. 
09-3(M)036 

SYSTEM  name: 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Epidemiologic  and  Biometric 
Research  Data.  HHS/ADAMHA/OA. 

SECURrrv  classification: 

None. 

SYSTEM  LOCATION: 

Records  are  located  at  the  research 
facilities  which  collect  or  provide 
research  data  for  this  system  under 
contract  to  the  agency.  Contractors  may 
include,  but  are  not  limited  to,  research 
centers,  clinics,  hospitals,  universities, 
research  foundations,  national 
associations,  and  coordinating  centers. 
Records  may  also  be  located  at  the 
research  facilities  of  the  Division  of 
Biometry  and  Epidemiology,  National 
Institute  on  Alcohol  Abuse  and 
Alcohohsm  (NLVAA);  die  Division  of 
Clinical  Research  and  Division  of 
Epidemiology  and  Statistical  Analysis, 
National  Institute  on  Drug  Abuse 
(NIDA);  and  the  Division  of  Biometry 
and  Applied  Sciences  and  the  Division 
of  Clinical  Research,  National  Institute 
of  Mental  Health  (NIMH);  and  the 
Finance  and  Coverage  Policy  Staff, 
Office  of  the  Administrator  (OA).  A 
current  list  of  sites  is  available  by 
writing  to  the  appropriate  System 
Manager  at  the  address  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  the  subjects  of 
research  in  epidemiologic,  clinical 
methodologic,  and  longitudinal  research 
studies  and  surveys  of  mental  health 
and  alcohol  and  drug  use/abuse  and 
mental  alcohol,  aad/or  drug  abuse 
disorders.  These  individuals  are 
selected  as  representative  of  the  general 
adult  and/or  child  population  or  of 
special  groups.  Special  groups  include, 
but  are  not  limited  to,  normal 
individuals  serving  as  controls;  clients 
referred  for  or  receiving  medical,  mental 
health,  and  alcohol  and/or  drug  abuse 
related  treatment  and  prevention 
services;  providers  of  services; 
demographic  sub-groups  as  applicable, 
such  as  age,  sex,  ethnicity,  race. 
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occupation,  geographic  location;  and 
groups  exposed  to  hypothesized  risks, 
such  as  relatives  of  individuals  who 
have  experienced  mental  health  and/or 
alcohol,  and/or  drug  abuse  disorders, 
life  stresses,  or  have  previous  history  of 
mental,  alcohol,  and/or  drug  abuse 
related  illness. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  data  about  the 
individual  as  relevant  to  a  particular 
research  study.  Examples  include,  but 
are  not  limited  to,  items  about  the 
health/mental  health  and/or  alcohol  or 
drug  consumption  patterns  of  the 
individual;  demographic  data;  past  and 
present  life  experiences;  personality 
characteristics;  social  functioning; 
utilization  of  health/mental  health, 
alcohol,  and/or  drug  abuse  services; 
family  history;  physiological  measures; 
and  characteristics  and  activities  of 
health/mental  health,  alcohol  abuse, 
and/or  drug  abuse  care  providers. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

svstem: 

Public  Health  Service  Act,  Section  301 
(42  U.S.C.  241,  General  Research  and 
Investigation  Authorities};  Public  Health 
Service  Act,  Sections  301,  302,  303  and 
Title  V.  Parts  A  and  B  (42  U.S.C.  241. 
242,  242(a),  and  290  (aa-dd));  Drug  Abuse 
Prevention,  Treatment,  and 
Rehabilitation  Act,  Section  410  (42 
U.S.C.  1177);  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention, 
Treatment,  and  Rehabilitation  Act, 
Section  311  (42  U.S.C  4591). 

FURP08E(S): 

The  purpose  of  the  system  of  records 
is  to  collect  and  maintain  a  data  base 
for  research  activities  of  the  Division  of 
Biometry  and  Applied  Sciences  and  the 
Division  of  Clinical  Research,  NIMH, 
and  the  Division  of  Biometry  and 
Epidemiology  of  NIAAA,  the  Division  of 
Epidemiology  and  Statistical  Analysis 
and  the  Division  of  Clinical  Research, 
both  of  NIDA,  and  the  Finance  and 
Coverage  Policy  Staff,  OA.  Analyses  of 
these  data  involve  groups  of  individuals 
with  given  characteristics  and  do  not 
refer  to  speciHc  individuals.  The 
generation  of  information  and  statistical 
analyses  will  ultimately  lead  to  a  better 
description  and  understanding  of 
mental,  alcohol,  and/or  drug  abuse 
disorders,  their  diagnosis,  treatment  and 
prevention,  and  the  promotion  of  good 
physical  and  mental  health. 

ROUTINE  USES  OF  RECOROt  MAINTAINEO  IN 
THE  SVtTEM,  MCUiOINO  CATEQORWS  OF 
USERS  AND  THE  FURKMES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
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(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  e.g.,  disclosure  of  alcohol  or 
drug  abuse  patient  records  will  be 
made  only  in  accordance  with  the 
restrictions  of  confidentiality  statutes 
and  regulations  42  U.S.C.  290  (dd-3). 
42  U.S.C.  290  (ee-3),  42  C.F.R.  Part  2, 
and  where  applicable,  no  disclosures 
will  be  made  inconsistent  with  an 
authorization  of  confidentiality  under 
42  U.S.C.  242a  and  42  C.F.R.  Part  2a; 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that 
additional  exposure  of  the  record 
might  bring; 

(c)  Has  required  the  recipient  to~(l) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or 
disclosure  of  the  record,  and  (2) 
remove  or  destroy  the  information 
that  identifies  the  individual  at  the 
earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  imless  the  recipient 
has  presented  adequate  justification 
of  a  research  or  health  nature  for 
retaining  such  information,  and  (3) 
make  no  further  use  or  disclosure  of 
the  record  except— (A)  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual,  (B)  for  use  in 
another  research  project,  under  these 
same  conditions,  and  with  written 
authorization  of  the  Department,  (C) 
for  disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable 
research  subjects  to  be  identified  is 
removed  or  destroyed  at  the  earliest 
opportunity  consistent  with  the 
purpose  of  the  audit,  or  (D)  when 
required  by  law;  and 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by,  these  provisions. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  a  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  In  the  event  of  litigation,  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  ofRcial  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 


directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee;  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  (e.g., 
disclosure  may  be  made  to  the 
Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  the  individual's  participation 
in  activities  of  a  Federal  Government 
supported  research  project). 

4.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collecting,  analyzing, 
aggregating,  or  otherwise  refming 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  contractor.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

POLICIES  AND  FRACnCCS  FOR  STORWM, 
RETRKVWia,  ACCESStNO,  RCTAMNNO,  AND 
DISK>SINa  OF  RECORDS  M  THE  SVSTCM: 

STORAGE: 

Records  may  be  stored  on  index 
cards,  file  folders,  computer  tapes  and 
disks,  microfiche,  microfilm,  and  audio 
and  video  tapes.  Normally,  the  factual 
data,  with  study  code  numbers,  are 
stored  on  computer  tape  or  disk,  while 
the  key  to  personal  identifiers  is  stored 
separately,  without  factual  data,  in 
paper  files. 

RETRIEVABIUTV: 

During  data  collection  stages  and 
foUowup,  if  any,  retrieval  by  personal 
identifier  (e.g..  name  or  medical  record 
number)  is  necessary.  During  the  data 
analysis  stage,  data  are  normally 
retrieved  by  the  variables  of  interest 
(e.g.,  diagnosis,  age,  occupation). 

SAFEGUARDS: 

Safeguards: 

1.  Authorized  Users:  Access  to 
identifiers  and  to  link  files  is  strictly 
limited  to  the  authorized  personnel 
whose  duties  require  such  access. 
Procedures  for  determining  authorized 
access  to  identified  data  are  established 
as  appropriate  for  each  location. 
Personnel,  including  contractor 
personnel,  who  may  be  so  authorized 
include  those  directly  involved  in  data 
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collection  and  in  the  design  of  research 
studies,  e^.  interviewers  and 
interviewer  supervisors;  project 
managers:  statisticians  involved  in 
designing  samplii^  plans. 

2.  Physical  Safeguards;  Records  are 
stored  in  locked  rooms,  locked  Rle 
cabinets,  and/or  secured  computer 
facilities.  Personal  identifiers  and  link 
files  are  separated  as  much  as  possible 
and  stored  in  locked  files.  Computer 
data  access  is  limited  through  the  use  of 
key  words  known  only  to  authorized 
personnel. 

3.  Procedural  Safeguards:  CoUectioin 
and  maintenance  of  data  is  consistent 
with  legislation  and  regulations  in  the 
protection  of  human  subjects,  informed 
consent,  confidentiaJity,  and 
confidentiality  specific  to  drug  and 
alcohol  abuse  patients  where  these 
apply.  When  an  Institute  Division  or  a 
contractor  provides  anonymous  data  to 
research  scientists  for  analysis,  study 
numbers  which  can  be  matched  to 
personal  identifiers  will  be  eliminated, 
scrambled,  or  replaced  by  the  agency  or 
contractor  with  random  numbers  which 
cannot  be  matched.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records.  Privacy  Act  requirements 
are  specifically  included  in  contracts  for 
survey  and  research  activities  related  to 
this  system.  The  HHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual  and  Part  6,  'ADP 
System  Security'  of  the  HHS  ADP 
Systems  Security  Manual. 

RETENTION  AND  DISPOSAL: 

Personal  identifiers  are  retained  only 
as  long  as  they  are  needed  for  the 
purposes  of  the  current  research  project, 
and  for  followup  studies  generated  by 
the  present  study.  Removal  or  disposal 
of  identifiers  is  done  according  to  the 
storage  medium  (e.g..  erase  computer 
tape,  shred  or  bum  index  cards,  etc.).  A 
staff  person  designated  by  the  System 
Manager  will  oversee  and  will  describe 
and  confirm  the  disposal  in  writing. 

SYSTEM  HANAaER(S)  AND  AODRESS: 
The  policy  coordinating  official  for 

this  system  of  records  is  also  the  System 

Manager  for  NIMH,  Division  of  Clinical 

Research  subsystem. 

Director,  Division  of  Biometry  and 
Applied  Sciences 

National  Institute  of  Mental  Health 

Room  18C-2a  Parklawn  Building 

5600  Fishers  Lane 

Rockville,  Maryland  20657 


Director.  Division  of  Clinical  Research 
National  Institute  of  Mental  Health 
Room  10-105.  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 
Director,  Division  of  Biometry  and 

Epidemiology 
National  Institute  on  Alcohol  Abuse  and 

Alcoholism 
Room  14C-26.  Parklawn  Building 
5600  Fishers  I.ane 
Rockville,  Maryland  20857 
Director,  Division  of  Clinical  Research 
National  Institute  on  EhTig  Abuse 
Room  lOA-aa.  Parklawn  Building 
5600  Fishers  I^ne 
Rockville.  Maryland  20857 
Director,  Division  of  Epidemiology  and 

Statistical  Analysis 
National  Institute  on  Drug  Abuse 
Room  llA-55,  Parklawn  Building 
5600  Fishers  Lane 
Rockville.  Maryland  20857 
Finance  and  Coverage  Policy  Staff 
Office  of  the  Administrator 
Room  13C-06,  Parklawn  Building 
5600  Fishers  Lsne 
Rockville,  Maryland  20857 

NOTIFICATION  PROCEOURC: 

To  determiiM  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  address  above.  Provide  individual's 
name;  current  address;  date  of  birth; 
date,  place  and  nature  of  participation 
in  specific  research  study;  name  of 
individual  or  organization  administering 
the  research  study  (if  known);  name  or 
description  of  the  research  study  {if 
known);  address  at  the  time  of 
parbcipation;  and  a  notarized  statement 
by  two  witnesses  attesting  to  the 
individual's  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

An  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  wilhng  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 


CONTESTMIO  MOOm  I 

Contact  the  apjvopriate  official  at  Uie 
address  specified  tmder  System 
Manager(s)  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
corrective  action  sought,  vriih  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  source  CAIBOOnKS: 

The  system  contains  information 
obtained  directly  from  the  subject 
individual  by  mterview  (face-to-face  or 
telephone),  by  written  questionnaire,  or 
by  other  tests,  recording  devices  or 
observations,  consistent  with  legislation 
and  regulation  regarding  informed 
consent  and  protection  of  human 
subjects.  Information  is  also  obtained 
from  other  sources,  such  as  health, 
mental  health,  alcohol,  and/or  drug 
abuse  care  providsrs;  relatives; 
guardians;  and  clinical  medical  research 
records. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVmONS  OP  THE  Mcr 

one. 

09-300037 

SYSTEM  NAMR 

Psychotherapy  of  Opiate-Dependent 
Individual  HHS/ADAMHA/NIDA. 

SECURITY  CLASStPKATlON: 

None. 


SYSTEM  LOCATION: 

Drug  Dependence  Treatment  and 

Research  Center 
Philadelphia  Veterans  Administration 

Hospital  (116D) 
University  of  Pennflylvania 
39th  Street  and  Woodland  Avenue 
Philadelphia,  Pennsylvania  19104 


CATEGORIES  OF  HiOIVINIALS  COVERCO  BY  Ttm 
SYSTEM: 

Research  subjects  are  adult  clients 
admitted  to  a  participating  drug  abuse 
treatment  program  o^ered  by  and 
located  in  the  Hiiladelpiiia  Veterans 
Administration  Hospitat  between 
September  30. 1977.  and  September  29, 
1981. 

CATEGORIES  OF  RSCOIIDS  IN  THE  SYSTEM: 

Name  and  address  of  study  subjects 
and  their  responses  to  interview 
instruments  and  teats  in  the  following 
areas:  Sociodemographic 
characteristics;  and  psychiatric 
diagnosis;  symptom,  social  functioning, 
and  personality  measures.  Information 
on  the  drug  abuse  treatment  and 
psychotherapy  provided,  and  therapists' 
evaluations,  are  also  included. 
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AUTHOnry  ranaUUNTEHANCf  OF  THE 

system: 

Drug  Abuie  Prevention.  Treatneat 
and  Rehabilitation  Act  (1972).  Section 
410  (21  UJ&.C  1177);  Public  Health  Act. 
Sections  301  and  515  (42  U^.C.  241  and 
290CC). 

PUN^OSE(S): 

The  system  was  created  to  provide  a 
data  base  to  be  nsed  by  NIDA  for 
research  leading  to  a  better  knowlec^e 
and  understandiog  of  thepsydiiatric 
status  of  optate-dependent  inilividuals 
and  to  determine  fte  effica<;y  of 
psychothetai^  as  part  of  a  treatment 
pro-am  for  such  indlviduak.  We  do  not 
anticipate  any  disdosBce  of  individudly 
identifiable  faofbnnatioB  to  other  persons 
or  oi:ganlzaMoB»  wflhin  the  Department 
of  Heahh  and  Human  Services.  Shodd  a 
request  for  ^ficclosuM  occur  within  the 
Departmeat.  snch  a»  provided  by 
Section  3(b]  of  the  Priva^  Act. 
disclosure  woold  not  be  permitted 
except  in  accordance  with 
confidentiality  r^ulatiaBS. 


A  feoord  may  be  disdosed  far  a 
researdi  poipose.  when  &e  Bepartraent: 
(a)Ha«  detamlRed  ftat  the  use  or 
disclosure  does  not  vfolate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained: 

(b)  Has  determined  tiiat  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  anless  tiw  record  u 
provided  In  iBdividoally  identifiable 
fiam.  and  (2)  wwrants  flu  risk  to  Ae 
privacy  of  the  individoal  that 
additional  expoaom  of  the  reoord 
might  bring: 

(c)  Has  required  the  reorient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or 
disclosure  of  dw  record,  (2)  remove  or 
destroy  the  infonnation  that  identifies 
the  individual  at  the  earliest  time  at 
which  removal  or  destniction  can  be 
aocomplidied  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  soch  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  reoord  except:  (A)  In 
emergency  circumstances  affecting 
tlie  health  or  safety  of  any  individual, 
(B)  for  use  in  another  research  project 
under  these  same  conditions,  and  with 
written  authorization  of  the 
Departnent,  (C)  for  disclosure  to  a 
propcfiy  ideatified  pcrsea  Sm  the 
purpose  of  an  audit  related  to  the 


research  project  if  infonnation  that 
would  enable  research  subjects  to  be 
identified  is  removed  or  destroyed  at 
the  earliest  opportunity  consistent 
with  the  purpose  of  the  audit,  or  (D) 
when  required  by  law. 

KMJCIES  AND  niACnCES  FORSTOMNa. 

RETmevma,  accesswo,  ncTiUMiHa,  and 

DISPOSMMI  OF  RECONOS  IN  THE  SVSTSSfc 


Records  are  maintained  on^terview 
forms,  audiotapes,  keypunch  cards, 
magnetic  tapes,  and  chsks. 

RETmEVABIUTY: 

Research  records  and  locational 
iofbnnatioa  i«r  f oUowvp  are  maintained 
in  numerical  order  by  assi^ied.  client 
number.  A  list  is  also  maintained  by 
naiBC  and  assigned  client  number  fbr 
cross  reference. 


L  Authorized  Users:  Federal  Project 
Officer  and  staff  (administrativa 
assistant  secretary)  and  oootract  staff 
designated  oa  the  aegatiatad  contract  to 
work  as  part«f -itke  ooBtract  staff.  These 
petSDOs  coidd  be.  bataot  findtsd  to. 
Project  Director,  and  his/her  assistaats 
and  aecretwy. All  oantoactstaff  are 
required  to  maintaiaatt'nivacy  Act 
safeguards  requireaeRts. 

2.  Physical  Safeguards:  Records  are 
stored  in  files  that  are  locked  in  a  room 
diat  islodced  after  hours.  The  building 
has  controlled  entry  (i.e.,  picture 
identification  and/ or  ngn  in  and  out 
procedures).  The  conqniterized 
inibrmatitHi  is  password  protected  and 
die  passwords  are  changed  periodically. 

3.  Procedural  Safeguards:  An 
authorization  under  Section  303[a)  of  the 
PuhUc  Health  Service  Act  as  amended 
(42  U.S.C  2«2a(a).  hnplemented  by 
confidentiality  n^piIationB  (42  CFR  Part 
2a).  has-been  issimd  to  die  contractor  to 
assure  that  the  contractor  may  not  be 
compelled  in  any  legal  proceeding  to 
identify  the  research  subjects.  In 
addition,  these  reoords  are  subject  to  the 
protective  restrictions  of  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  Regulations  (42 
CFR  2.56). 

Project  documentation,  including 
cross-reference  list  completed  interview 
forms,  audiotapes,  and  computerized 
data  files,  is  maintained  under  strict 
controls  in  a  seciu«  room  at  the 
contractors'  facilities  to  ensure  data 
integrity  and  confidentiality.  The  list, 
interview  forms  and  audiotapes  are 
stored  in  a  locked  and  secure  work 
space  until  data  is  entered  on  magnetic 
Biedia  and  verified.  Hie  forms  and 
cross-ieference  list  are  destroyed  by 
burning  or  shredding,  and  audiotapes 


are  erased  wben4he  connection  to  the 
individual  is  no  longer  necessary  in  the 
analysis  of  the  data.  The  anelysis  is  now 
in  progress  (1986)  and  is  expected  to  be 
completed  in  approximately  5  years 
(1991).  After  study  source  documents  are 
disposed  of,  no  connection  can  be  made 
between  computer  file  data  and  the 
individual.  Magnetic  tapes  and  disks  are 
kept  in  a  vault  area.  During  all  stages  of 
processing  and  storage,  senior  project 
personnel  control  access  to  and  removal 
and  replaoameat  of  all  docaaients  froai 
specified  working  and  storage  areas. 
Access  is  permitted  only  upon  the 
written  authority  of  the  Principal 
Investigator  or  Co-Principal 
Investigators.  The  contractor  has 
developed  an  extensive  computer 
facilities  security  system  whidi  is  used 
by  progronmers  to  |m>tect  computer 
account  codes  and  data  fitim  access  by 
unauthorized  users. 

4.  Implementatioa  Guidelines:  DiWS 
Chapter  45>13  and  supplenttntary 
Chapter  PH&hf:  4S-1S  of  the  General 
Administration  ManoaL  and  Part  6. 
'ADP  SysteBSeoacitir'  in  the  HHS  AOP 
Systems  Security  MsioaaL    ■ 


After  all  data  collection  and 
processing  are  completed  (whidi  is 
anticipated  to  be  no  more  than  five 
years  after  the  analysis  of  the  data  is 
completed),  the  NIDA  project  officer  will 
authorize,  in  writing,  the  destruction  ot 
the  personal  identifiers  and  sounx 
documents  unless  the  infonaation  is 
needed  for  research  purposes. 

SYSTEM  MANAQEn(S)  MM  aaONESS: 

Project  Officer,  Psychotherapy  of 
Opia  te-Dependent  Individuals 

Technology  Transfer  Branch 

Division  of  Prevention  and 
Communica  tions 

National  Institute  on  Drug  Abuse 

Room  lOA-37.  Parklawn  Building 

5600  Fishers  Lane 

Rockville,  Mar>'Iand  20857 

NOTIFICATION  PNOCEOtME: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself  or  herself 
upon  written  request  with  notarized 
signature.  The  request  should  include,  if 
known:  name  of  the  researcher,  name  of 
the  study,  location  of  the  research  site, 
approximate  date  of  data  collection,  any 
alias  used  by  individual,  and  assigned 
client  number. 

An  individual  who  requests 
notification  of.  or  access  to.  a  medical 
record,  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
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representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

mECOM>  Access  mocciMMcs: 

Same  as  NotiHcation  Procedures. 
Requesters  should  also  reasonably 
spiecify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

COMTtmiM  MCOND  MOdOUIieS: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  Identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECOftO  SOURCE  CATEOORICS: 

Research  subjects,  drug  treatment 
programs,  clinical  evaluators, 
counselors,  psychiatrists, 
psychotherapists,  family  members, 
research  assistants,  pharmacies, 
hospitals. 

SYSTEMS  EXEMTTCD  FROM  CERTAIN 
mOVISKMtS  OF  THE  ACT 

None. 
09-30-0038 

SYSTEM  NAME: 

Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse.  HHS/ADAMHA/NIDA. 

SECURrrv  classifkatiom: 

None. 

system  locatmn: 

Department  of  Psychiatry 
School  of  Medicine 
University  of  North  Carolina 
Chapel  Hill,  North  Carohna  27514 

categories  of  inowiduals  covered  by  the 

SYSTEM: 

Normal,  healthy  adults  who 
voluntarily  participate  in  studies  on  the 
pharmacokinetics  of  drugs  of  abuse,  at 
the  University  of  North  Carolina,  during 
the  period  November  1979  through 
September  1984. 

categories  of  records  in  THE  SYSTEM: 

Research  records  on  each  subject- 
participant  contain  the  following 
information:  name;  clinician's  records 
including  medical  history,  laboratory 
test  results,  physical  examinations, 
psychological  profile,  and  drug  use 
profile;  drug  study  data  including 
records  of  drugs  adminiatered, 
exposures  to  radioactivity,  and  drug 


reactions;  and  date  of  study  in  which  the 
subject  participated. 

AUTHORrrV  TOR  MAINTENANCE  OF  THE 
SYSTEM: 

I*ublic  Health  Service  Act,  Sections 
301(a).  503  and  515  (42  U.S.C.  241(a), 
290aa-2  and  290cc). 

PURPOSE(S): 

The  primary  purpose  of  this  system  is 
to  support  research  on  the 
pharmacokfaietics  of  drugs  of  abuse.  The 
term  'phamlacokinetics'  refers  to  the 
manner  in  which  the  human  body 
processes  a  drug. 

The  clinioal  investigator  used  data  of 
a  medical  nature  that  is  contained  in  the 
system  to  make  determinations 
regarding  drug  dosages  and/or 
radiochemical  exposures  appropriate  to 
the  individual  human  subject- 
participants,  in  order  to  preserve  and 
protect  the  health  of  each.  The  system 
also  provides  baseline  data  for  studying 
the  drug  effects. 

The  Food  and  Drug  Administration 
(FDA)  also  may  use  the  records  in 
routine  inspections  FDA  conducts  in 
accordance  with  its  responsibilities  to 
develop  standards  on  the  composition, 
quality,  safety,  and  efficacy  of  drugs 
administered  to  humans,  and  to  monitor 
experimental  usage  of  drugs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  StCLUOtNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  We  may  disclose  to  a  congressional 
office  the  record  of  an  individual  in 
response  to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  the  individual. 

2.  The  School  of  Medicine  of  the 
University  of  North  Carolina,  an 
ADAMHA  contractor,  uses  the  records 
in  this  system  to  accomplish  the 
research  purpose  for  which  the  records 
are  collected  The  contractor  is  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

POUOES  AND  MACnCES  FOR  STORINO; 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  (N  THE  SYSTEM: 

STORAGE:  i 

The  contractor  maintains  the  records 
on  paper  in  file  folders. 

RETRIEVABRiTV: 

The  contractor  indexes  and  retrieves 
the  records  by  the  subject-participant's 
name. 

safeguards:  | 

1.  Authorized  Users:  Only  the  contract 
Project  Director  and  his/her  research 
team  and  the  Federal  Project  Officer  and 
his/her  support  staff  have  access  to 
these  records. 


2.  Physical  Safeguards:  TTie  conb-actol- 
keeps  ail  records  in  a  locked  metal  file 
cabinet  in  premises  with  limited 
accessibility.  Only  the  clinical 
investigator  (Project  Director)  has  the 
key  to  the  locked  files. 

3.  i*rocedural  Safeguards:  Only  the 
contract  staff  have  access  to  the  files. 
Persons  other  than  subject  participants 
who  request  individually  identifiable 
data  from  a  record,  must  provide  written 
consent  from  the  subject  psrficipant 
permitting  the  nlquested  disclosure.  The 
only  exception  would  be  for  disclosure 
to  persons  or  organizations  permitted  by 
the  Privacy  Act.  Section  3(B)  to  obtain 
personally  identifiable  data. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  aod  supplementary 
Chapter  PHSJif:  45-13  of  the  General 
Administration  Manual.  In  addition,  the 
contract  stai^  complies  with  contractor's 
(School  of  Medicine  of  the  University  of  ■ 
North  Carolina)  standard  procedures  for" 
safeguarding  data. 

RETENTION  AND  OttPOCAL: 

The  records  will  be  kept  no  later  than 
September  1989  (5  years  after  the 
anticipated  completion  of  the  studies). 
At  that  time,  the  NIDA  project  officer 
will  authorize  in  writing  the  clinical 
investigators  to  destroy  the  records  by 
shredding  or  burning. 

SYSTEM  HANAOSR(B)  ANO  ADDRESS: 

Project  Officer 

Pharmacoldnetic  Studies  on  Drugs  of 

Abuse  (Contract  No.  271-60-3705) 
Division  of  Preclinical  Research 
National  Institute  on  Drug  Abuse 
Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 
Room  lOA-19,  Parklawn  Building 
5800  Fishers  Lane 
Rockville,  Maryland  20857 

NOTIFICATION  PROCEOURE: 

To  determine  if  a  record  exists,  an 
individual  should  provide  a  written 
request  with  a  notarized  signature  to: 
Research  Physician  for  NIDA's  Contract 

No.  271-80-3705 
Pharmacokinetic  Studies  on  Drugs  of 

Abuse 
School  of  Medicine 
University  of  North  Carolina 
Chapel  Hill,  North  Carolina  27514 

Provide  the  following  information: 
Subject-participant's  full  name  and  a 
letter  of  request  (or  permission,  if  the 
requester  is  not  the  subject-participant) 
with  notarized  sifnature  of  the 
individual  who  is  the  subject  of  the 
record,  approximate  date(8)  of 
experiment(s)  in  which  the  individual 
participated,  and  drug  name  (if  known). 
In  addition,  an  individual  who  requests 
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not^cation  of,  or  accest  to,  a  medical 
record  aliaU,  at  the  tine  Ow  request  is 
made,  designate  in  writing  a  reapenmbie 
representative  who  will  be  wHIing  to 
review  the  record  andinfonm  the  sobfect 
individual  of  iu  oontant  at  the 
cepreseatatrre'a  discretion. 


Same  as  ^4otificatioB  Procednres. 
RequestarashooM  also  reasonably 
specify  Ihe  record  contents  ben^  sought. 
An  in^ndoai  may  also  reqweat  an 
accountuig  of  disclosures  of  his/her 
record,  if  any. 

coNTcsTma  NECORO  mocBHinn: 

Contact  the  System  Manager  at  &e 
address  above  and  reasonably  identify 
the  record,  specify  the  information  to  be 
contested,  the  corrective  action  sou^it 
with  supporting  infoima&m  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  iirdevant 


OF  THE 


The  subjeet-participaRts  and  the 
contractor  personnel  coaductii^  the 
research  studies. 


SYSTtMS  eXBKVTBO 
MOVmONa  OF  THI  ACT. 

None. 
09-30-0039 
SYSTEM  NAMC 

Drug  Abuse  Treatment  Outcome 
Prospective  Study  (TOPS).  HHS/ 
ADAMHA/NIDA. 


None. 

avrrm  LDcanoN: 
Computer  Applications  Center 
Research  Triangle  Institute 
Box  12194 

Research  Triangle  Park,  North  Carolina 
27709 

cATaoomas  of  u«nviouals  cowawMt  bv  -ma 

avrrac 

Voluntary  adult  clients  of  federally 
funded  treatment  programs,  mriuHing 
Treatment  Alternative  Street  Crime 
(TASC)  programs  of  ^e  Department  of 
justice,  w^o  have  requested  to  be 
includsd  in  TOPS.  Data  ooQection  began 
in  1979  and  will  continue  through  1988. 


The  categories  are:  darao^v^iic  data, 
treatment  outcome  data,  treatment 
procaas  data,  cheat  kwalar  mfnmation, 
and  personal  IdaatitawtHame  and 
assigned  numerical  tdantiiissf.  ■  ■ 


AOTHoarrvFoni 
system: 

Public  Health  Service  Act.  Sections 
301{a),  508  and  515  {42  U.S.C  241(a), 
290aa-2  and  290cc). 

FWIFOSE(8): 

The  purpose  of  the  system  is  to 
compile  information  on  drug  abusers 
who  obtain  treatment  in  Pederalfy 
funded  drug  abuse  treatment  pro-ams 
in  order  to  derive  information  on  the 
effectiveness  of  treatment  environments 
and  abusers'  liehavior  and 
characteristics  subsequent  to  treaUnent. 
Researchers  and  drug  abuse  service 
providers  may  use  t)w  aggregate  data  to 
address  issues  and  generate  hypotheses 
to  imdovtand  better  the  interactions 
aaMH^  the  client,  clime,  and  ooaamunify. 


CM! 


lOFI 
THESYVriHil 
USBM  AND  THE  FURFOnS  OF  SUCH  IIKS: 

1.  Within  the  restiictions  set  forth  in 
HHS  regulations  concerning  the 
confidentialify  of  drug  abuse  patient 
records  (42  CFR  2.58).  we  may  disdose  a 
recoid  for  a  research  purpose,  when  the 
Department:  (a)  Has  determined  that  the 
use  or  disclosure  does  not  violate  legal 
or  policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  pmpoae  (1)  caanot  be 
reasonably  aocompiishad  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  wairants  the 
risk  to  the  privacy  <tf  the  individual  diat 
additional  exposure  of  the  record  might 
bring:  (c)  has  required  the  recipient  to 
(1)  estabhsh  reasonable  administrative, 
technical,  and  pl^sical  safeguanls  to 
prevent  luiauthorized  use  or  diadosure 
of  the  record,  (2)  reoMTve  or  destroy  the 
informatien  that  identifies  the  individual 
at  the  earliest  time  at  wfaidi  removal  or 
destmcdoB  can  be  acconpiished 
consistent  with  the  purpose  of  the 
research  proiect.  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  natxire  for  retaining 
such  inConnation,  and  (3)  make  no 
farther  UR  or  disclosure  of  the  record 
exoepfc  (A)  in  emeigency  circumstances 
affecting  the  heaith  or  safety  of  any 
individual,  (B)  for  use  in  anotha 
research  prefect  under  these  same 
conditions,  and  with  written 
autiiorixation  of  the  Department.  (C)  for 
disdo— re  to  a  propeify  identified 
person  for  the  purpose  of  an  audit 
related  to  tlie  research  project  if 
information  that  would  esabie  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  eartiest  opportunify 
consistent  with  the  purpose  of  the  nidit, 
or  (D)  when  nquind  by  )aw;(d)  has 
secured  a  wvittes  atateraent  attoetiBg  to 


the  recipient's  onderstanding  of,  and 
willingness  to,  alade  by  these 
provisions. 

2.  The  Research  Triangle  Instituie,  an 
ADAMHA  contractor,  uses  the  records 
in  this  system  to  accomplish  the 
research  purpose  for  which  the  records 
are  collected.  In  the  event  of  followup 
studies  or  continuation  studies  because 
the  contract  has  been  terminated  for 
convenience  by  the  Government  we 
may  disclose  records  in  this  system  to  a 
subsequent  ADAMHA  contractor.  We 
would  require  the  new  contractor  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

POUCIES  AMD  FRACnCtS  FOa  STOMNO. 


WTMESYSTEMt 

stoiiaoe: 

Interview  forms,  magnetic  tapes,  and 
disks. 

RrnaEVASiurv: 

Records  are  indexed  and  retrieved  by 
name  and  unique  numerical  identifier.  In 
order  to  relate  the  data  collected  to 
speofic  individuals,  one  must  use  the 
link  file  discussed  under  Safeguards. 

EAFEOUAMM: 

1.  Authorized  Users:  Contractor 
personnel,  the  agency  project  officer, 
and  agency  enq^yees  whose  duties 
require  the  use  of  the  information  in  the 
system. 

2.  Physical  Safeguards:  The  data 
management  task  leader,  the  project 
leader,  ar  the  project  director  provide 
technical  supervision  of  all  data 
collectien  and  processing  activities. 
Individually  identified  forms  are  stored 
in  a  secure,  vault^ike  room  provided  for 
this  purpose.  Authorixed  personnel  have 
access  to  the  room  by  one  locked  door 
with  controlled  entry,  i.e.,  onfy  on  the 
written  authority  of  the  profesaianal 
staff  member  in  charge.  Computerized 
records  are  kept  in  a  vault  area  with 
limited  accessitm. 

3.  Procedural  Safeguards:  Because 
some  of  the  data  collected  in  this  study, 
such  as  data  on  drag  use.  are  sensitive 
and  confidential,  special  safeguards 
have  been  established.  A  Certificate  of 
Confidentialify  has  been  issued  under  42 
CFR  Part  2a.  'This  authorization  enables 
persons  engaged  in  research  on  mental 
health,  induding  research  on  the  use 
and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  the  names  or  other 
identifying  characteristics  from  all 
perscms  not  connected  with  the  conduct 
of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal. 
State,  or  local  civil,  criminal. 


administrative,  legislative,  or  other 
proceeding?  to  identify  such  individuals. 
In  addition,  these  records  are  subject  to 
42  CFR  Part  2,  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulations  (42  CFR  2.56), 
which  state:  "Where  the  content  of 
patient  records  has  been  disclosed 
pursuant  to  {these  regulations)  for  the 
purpose  of  conducting  scientific 
research...infonnation  contained  therein 
which  would  directly  or  indirectly 
identify  any  patient  may  not  be 
disclosed  by  the  recipient  thereof  either 
voluntarily  or  in  response  to  any  legal 
process  whether  Federal  or  State.' 

Another  safeguard  is  that  the  forms 
containing  subject  identification 
information  for  client  followup  and  data 
matching  purposes  do  not  include  any 
reference  to  the  purpose  of  the  study. 
Identification  and  location  information 
is  kept  separate  from  any  information 
that  would  suggest  that  the  respondent 
has  been  in  a  drug  treatment  program. 

Information  on  completed  forms  is 
entered  immediately  on  the  computer. 
Completed  forms  and  computerized  data 
are  released  only  to  authorized  persons. 
Only  aggregate  data  are  provided  and 
used  in  the  preparation  of  necessary  and 
appropriate  reports. 

A  link  file  system  is  used.  This  system 
has  three  components:  (1)  Personal 
information,  (2)  data  base  information, 
and  (3)  the  link  file,  which  contains 
identifying  number  pairs  which  can  be 
used  to  match  data  with  individuals. 
The  advantage  of  this  system  is  that  the 
data  base  can  be  used  directly  for  report 
generation,  etc.,  without  the  use  of 
decrypting  subroutines  or  access  to  the 
personal  information  or  matching  link 
files. 

In  addition,  the  computer  center  being 
utilized  has  developed  an  extensive 
security  system  to  protect  computer 
account  codes  and  data.  This  system  is 
described  in  a  publication  that  is 
available  from  the  System  Manager 
upon  request. 

We  do  not  anticipate  any  disclosure 
of  individually  identifiable  information 
to  other  persons  or  organizations  within 
the  Department  of  Health  and  Human 
Services.  Nor  does  the  contractor 
provide  individually  identification 
information  to  the  Department  of  Justice, 
with  which  NIDA  has  a  cooperative 
agreement  for  this  study. 

4.  Implementation  Guidelines:  We 
used  the  National  Bureau  of  Standards 
guidelines  and  Part  6,  HHS  ADP 
Systems  Security  Manual,  'ADP  System 
Security'  in  developing  the  computer 
safeguard  procedures.  Safeguards  for 
nonautomated  records  are  in 
accordance  with  DHHS  Chapter  45-13 
and  supplementary  Chapter  PHS.hf:  45- 


13  of  the  General  Administration 
Manual.  In  addition,  project  staff 
complies  wkh  the  contractor's  (Research 
Triangle  Institute)  standard  procedures 
for  safeguarding  data. 

The  contractor  provides  only 
aggregate  information  to  NIDA. 

RETENTION  AND  DISPOSAL: 

The  contractor  destroys  interview 
forms  by  sluedding  or  burning 
immediately  after  contractor  staff  have 
completed  and  verified  direct  entry  on 
magnetic  tape  or  disk  storage.  The 
contractor  will  destroy  individual 
identification  and  location  data  by 
shredding  of  burning,  under  the  explicit 
written  authorization  of  the  System 
Manager,  which  is  anticipated  to  be  no 
longer  than  5  years  after  the  termination 
of  the  study  unless  the  information  is 
needed  for  research  purposes.  We  will 
retain  aggregate  data  tapes  for  research 
purposes.  These  tapes  will  not  have  any 
individually  identifiable  information.  In 
accordance  with  the  ADAMHA  Records 
Control  Schedule,  these  tapes  will  be 
retained  for  S  years  after  completion  of 
the  project.  At  that  time,  the  tapes  will 
be  retired  to  the  Federal  Records  Center 
and  destroyed  when  they  are  10  years 
old  or  when  they  are  no  longer  needed 
for  research  purposes. 

SYSTEM  MANA«Elt(S)  AND  AODHESS: 

Treatment  Outcome  Prospective  Study 

(TOPS) 
Chief.  Clinical  Medicine  Branch 
Division  of  Qinical  Research 
National  Institute  on  Drug  Abuse 
Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 
Room  lOA-08,  Parklawn  Building 
5600  Fishers  Lane  • . 

Rockville.  Maryland  20857 

NOTIFICATION  MOCEOURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself/herself  upon 
written  request,  with  notarized 
signature.  The  request  should  include,  if 
known,  name  of  the  researcher,  location 
of  the  research  site,  approximate  date  of 
data  collection,  any  alias  used,  and 
subject  identification  number. 

An  individual  who  requests 
notification  of  a  medical  record  shall,  at 
the  time  the  request  in  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 


specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

Persons  other  than  subject 
individuals,  who  request  individually 
identifiable  data  from  a  record  must 
provide  written  consent  from  the  subject 
individual  permitting  the  requested 
disclosure.  The  only  exception  (if  not  in 
conflict  with  confidentiality  regulations] 
would  be  for  disclosure  to  persons  or 
organizations  permitted  by  the  Privacy 
Act,  Section  3(b),  to  obtain  personally 
identifiable  data. 

CONTESTINQ  RECORD  PNOCSOURES: 

Contact  the  ofTicial  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  th«  information  being 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  if  inaccurate, 
incomplete,  untiihely,  or  irrelevant. 

RECORD  SOURCE  CATCOORWS: 

Research  subjects,  and  staff  in 
participating  drug  abuse  treatment 
programs,  written  clinical  evaluations, 
counselors,  psychiatrists, 
psychotherapists,  family  members, 
research  assistants,  hospitals. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISNHIS  OP  TMC  ACR 

None. 
09-30-0041 
SYSTEM  NAME: 

Subject-Participants  in  Drug  Abuse 
Research  Studies  Supporting  New  Drug 
Applications.  HHS/ADAMHA/NIDA. 

SECURITY  CLASStPICATION: 

None. 

SYSTEM  LOCATION: 

LAAM:  Dixon  and  Williams 

Pharmaceutical 
43  Old  Woods  Road 
Bemardville,  New  Jersey  07924 
Addiction  Research  Center 
National  Institute  on  Drug  Abuse 
Francis  Scott  Key  Medical  Center 
4940  Eastern  Avenue 
Baltimore.  Maryland  21224 

CATEQORIES  OP  INOfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Voluntary  adult  clients  of  federally 
funded  and  other  drug  abuse  treatment 
programs  who  have  requested  to  receive 
naltrexone  or  levo-alpha  acetylmethadol 
(LAAM)  as  part  of  their  treatment.  Data 
collection  for  LAAM  began  in  1975  and 
continued  through  September  1979;  and, 
for  naltrexone  began  in  1977  and 
continued  through  June  1984. 
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CATEOORiU  OF  RECORD*  IN  THE  SYSTEM: 

Demographic  data,  treatment  outcome 
data,  treatment  process  data,  client 
locator  information,  and  personal 
identiHers  (name  and  assigned 
numerical  identiHer]. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Sections 
301(a).  303,  503,  and  515  (42  U.S.C. 
241(a).  242a.  290aa-2  and  2gOcc). 

nMIPOSE(S)C 

1.  To  maintain  information  on  the 
effectiveness  of  drugs  with  abuse 
potential  in  various  treatment 
environments  and  modalities  and 
changes  in  the  behavior  and 
characteristics  of  drug  abusers  who 
received  these  substances  as  part  of 
their  treatment  regimen. 

2.  To  provide  data  required  by  the 
Food  and  Drug  Administration  (FDA)  to 
support  new  drug  applications  for 
various  drugs  with  abuse  potential.  A 
new  drug  application  is  a  notice  to  FDA 
that  a  phannaceutical  company  beheves 
they  have  enough  data  to  demonstrate 
the  safety  and  efficacy  of  a  substance  to 
satisfy  FDA  for  mariceting  the 
substance.  FDA  may  also  use  the 
records  in  routine  inspections.  FDA 
conducts  in  accordance  with  its 
responsibilities  to  develop  standards  on 
the  composition,  quality,  safety  and 
efficacy  of  drugs  administered  to 
humans,  and  to  monitor  experimental 
usage  of  drugs. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M 
THE  SYSTEM,  INCLUOIWQ  CATEOORKS  OT 
USERS  AND  THE  FURPOSCS  OF  SUCH  USES: 

ADAMHA  contractor(s)  use  the 
records  in  the  system  in  order  to 
accomplish  the  research  and 
development  purposes  for  which  the 
records  were  collected.  In  the  event  of  a 
foUowup  study  or  continuation  study, 
the  responsible  project  officer  may 
disclose  records  in  this  system  to  a 
subsequent  ADAMHA  contractor(8). 
Any  new  contractor(s)  is  and  would  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records 
and  to  comply  with  the  confidentiality 
restrictions  of  42  CFR  Part  2. 

FOUCICS  AND  FRACnCCS  FOR  STORINO. 

OtSFOSWra  OF  RECORDS  Ml  THE  SYSTEM: 
STORAGE: 

Interview  forms,  magnetic  tapes,  disks 
and  microfiche  in  boxes  in  closed 
cabinets  In  a  locked  room  with  limited 
accessibility. 

RSTMCVAMUrv: 

The  records  are  indexed  and  retrieved 
by  subject-participant's  name  and 


unique  numerical  identifier,  in  order  to 
relate  the  data  collected  to  specific 
individuals,  however,  one  must  use  the 
link  file  discussed  under  safeguards. 

SAFEGUARDS: 

1.  Authorized  Users:  For  the 
naltrexone  study,  the  System  Manager 
or  Federal  Project  Officer  and  only 
authorized  contract  staff  have  access  to 
the  records  (computerized  and  hard 
copy  files]  in  the  system.  The  contractor 
provides  only  aggregate  data  in  reports 
to  NIDA.  FDA,  or  the  public.  Only  the 
NIDA  personnel  mentioned  previously 
and  selected  authorized  contract  staff 
have  access  to  the  stored  LAAM 
records. 

A  certificate  of  confidentiality  has 
been  issued  to  researchers  conducting 
the  naltrexone  study  under  42  CFR,  Part 
2,  Protection  of  Identity-Research 
Subjects.  This  authorization  enables 
persons  engaged  in  research  on  mental 
health,  including  research  on  the  use 
and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  the  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  «vith  the  conduct 
of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal. 
State  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceedings  to  identify  such  individuals. 
The  LAAM  study  was  not  conducted 
under  a  certificate  of  confidentialify. 
These  regulations  do  not  prohibit 
voluntary  disclosure  by  the  researcher. 
However,  the  records  of  both  studies 
also  are  subject  to  42  CFR  Part  2,  the 
Confidentialify  of  Alcohol  and  Drug 
Abuse  Patient  Records  Regulations  (42 
CFR  2.56),  which  state:  'Where  the 
content  of  patient  records  has  been 
disclosed.  Pursuant  to  (these 
regulations)  for  the  purpose  of 
conducting  scientific  research 
information  contained  therein  which 
would  directly  or  indirectly  identify  any 
patient  may  not  be  disclosed  by  the 
recipient  thereof  either  voluntarily  of  in 
response  to  any  legal  process  whether 
Federal  or  State.' 

The  contractor's  institutional  review 
board  reviewed  and  approved  the 
safeguards  described  above  in 
accordance  with  45  CFR  Part  46  on  the 
Protection  of  Human  Subjects. 

2.  Physical  Safeguards:  For  the 
naltrexone  records,  the  contractor(8] 
stored  individually  identified  forms  in  a 
locked  room  with  controlled  entry.  The 
contractor  staff  entered  the  collected 
information  onto  computer  tape  or  disks 
as  soon  after  contact  with  the  subject- 
participant  as  possible,  and  NIDA  now 
stores  the  computerized  records  in  a 


secured  area  with  access  limited  as 
above. 

For  the  LAAM  records,  NIDA  stores 
the  individually  identified  forms  in  a 
lockable  cabinet  in  a  secure  room.  Only 
authorized  NIDA  personnel,  i.e.. 
Addiction  Research  Center  professional 
staff  (research  psychologist  or  medical 
officer)  and  their  support  staff  (program 
assistant,  clerk-typist,  or  secretary]  have 
access  to  the  room  with  controlled 
entry.  The  room  is  in  a  building  which 
has  a  24-hour  guard/television 
surveillance  system  and  has  controlled 
entry  (picture  identification  sign  in  and 
out  procedures]  at  all  times. 

Another  safeguard  for  both  studies  is 
that  the  forms  containing  subject 
identification  information  do  not  include 
any  reference  to  the  purpose  of  the 
study.  The  identification  information  is 
separate  from  any  information  that 
would  suggest  that  the  respondent  is  or 
has  been  in  a  drug  abuse  treatment 
program.  In  addition,  the  computer 
center  being  utilized  for  naltrexone  has 
developed  an  extensive  security  system 
to  protect  computer  account  codes  and 
data. 

3.  Procedural  Safeguards:  Access  to 
the  computerized  records  of  the 
naltrexone  study  is  protected  by  a 
computerized  password  routine  which  is 
changed  periodically.  In  addition,  the 
project  staff  complies  with  the 
contractor's  standard  procedures  for 
safeguarding  data.  The  link  file  system 
that  identifies  individuals  with  personal 
data  has  three  components:  (1) 
Identification  information,  (2)  data  base 
information,  and  (3)  the  link  file,  which 
contains  identifying  number  pairs  which 
match  data  with  individuals.  The 
advantage  of  this  system  is  that  one  may 
use  the  baseline  data  directly  for  report 
generation,  etc.,  %vithout  using  the 
subroutines  or  accessing  the  personal 
information  or  link  files. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual  and  Part  6.  'ADP 
System  Security"  in  the  HHS  ADP 
Systems  Security  Manual. 

RETENTION  AND  DISFOSAL: 

The  naltrexone  ARC  staff  will  destroy 
identifiable  information  by  shredding  or 
burning  when  it  is  no  longer  needed  for 
analysis  or  research  purposes;  then  the 
tapes  will  be  erased.  NIDA  will  destroy 
individual  identification  and  match-up 
information  by  shredding  or  burning  5 
years  after  FDA  completes  the  review 
and  approves  the  new  drug  applications. 

NIDA  will  retain  the  aggregate  data 
tapes  from  both  studies  for  research 
purposes.  These  tapes  will  not  have  any 
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individually  identifiable  information.  In 
accordance  with  the  FDA  regulations 
governing  new  drug  applications,  the 
aggregate  tapes  will  be  retained  for  5 
years  after  FDA  approves  the  new  drug 
applications.  At  that  time,  the  tapes  will 
be  retired  to  the  Federal  Records  Center 
and  destroyed  when  they  are  5  years  old 
or  when  they  are  no  longer  needed  for 
research  purposes. 

SVtTKM  IUUMOeN(«)  AND  iUKMCSS: 

Project  OfRcer,  Naltrexone  Study 
Addiction  Research  Center 
National  Institute  on  Drug  Abuse 
Francis  Scott  Key  Medical  Center 
4940  Eastern  Avenue 
Baltimore,  Maryland  21224 
Project  Officer,  LAAM  Records 
Addiction  Research  Center 
National  Institute  on  Drug  Abuse 
Francis  Scott  Key  Medical  Center 
4940  Eastern  Avenue 
Baltimore.  Maryland  21224 


NOTIFICATION  I 

An  individual  may  detennine  if  a 
record  exists  about  himself/herself  upon 
written  request,  with  notarized  signature 
if  request  is  made  by  mail,  or  with 
suitable  identification  if  request  is  made 
in  person,  to  the  appropriate  system 
manager  at  the  address  above.  The 
following  information  should  be 
included,  if  kno%vn:  subject-participant's 
full  name  and  a  letter  of  request  with 
notarized  signature  of  the  subject- 
participant  of  the  record,  any  alias  used, 
subject-participant's  identification 
number,  name  of  the  researcher,  name 
of  clinic  or  research  center,  name  of 
substance,  and  approximate  date  of 
study  participation. 

An  individual  who  requests 
notification  of  a  medical  record  must,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

RECONO  AOCEW  PNOCKIMMCt: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTINQ  HCONO  MOCUMNIES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incompiete,  untimely,  or  irrelevant 


RECORD  SOURCE  CATEOORIES: 

Research  subject-participants,  staff  in 
the  participating  drug  abuse  treatment 
programs,  written  clinical  evaluations, 
private  physicians,  counselors, 
psychiatrists,  psychotherapists,  family 
members,  research  assistants,  and 
hospital  records. 

SYSTEMS  EXIMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-30-0043 
SYSTEM  NAME: 

Shipment  Records  of  Drugs  of  Abuse 
to  Authorized  Researchers.  HHS/ 
ADAMHA/NIDA. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Research  Technology  Branch 
Division  of  Preclinical  Research 
National  Institute  on  Drug  Abuse 
Room  lOA-19,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  Maryland  20857 
Research  Triangle  Institute 
Research  Triangle  Park,  North  Carolina 
27709 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TNI 

SYSTEM: 

Individual  researchers  and 
organizations  who  are  registered  with 
the  Drug  Enforcement  Athninistration 
(DEA),  Department  of  Justice  (DOJ), 
some  since  1966.  and  who  have 
voluntarily  submitted  documentation  to 
the  National  Institute  on  Drug  Abuse 
(NIDA)  in  ofder  to  obtain,  through  the 
NIDA  Drug  Supply  Program  (DSP),  drugs 
of  abuse  for  use  in  a  research  project. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

While  the  records  in  this  system  are 
research  project-related,  they  support 
the  eligibility  of  individual  researchers 
to  receive  drugs  of  abuse.  Types  of 
information  contained  in  the  records 
are:  Researcher's  name,  curriculum 
vitae,  reseanch  protocol,  DEA  and  (if 
apphcable)  Nuclear  Regulatory 
Commission  registration  numbers  (when 
a  radiolabeled  compound  is  requested 
and  shipped),  business  address  (location 
of  research  project)  and  telephone 
number,  summary  of  research  project(8), 
requests  for  Bub8tance(8),  name  and 
amount  of  each  compound  requested 
and  shipped,  dates  material  is  shipped 
and  received,  shipment  numbers,  and 
order  form  numbers. 

AUTtMMITY  FOR  MAMTENANCE  OF  THE 
SYSTEM: 

Pubhc  Health  Service  Act,  Sections 
301(a).  503  and  515  (42  U.S.C.  241(a), 


290aa-2,  and  2SDccy,  Controlled 
Substances  Act  of  1970  (21  U.S.C.  801  et 
seq.);  Atomic  Energy  Act  of  1954.  as 
amended.  Section  81  (42  U.S.C  2111); 
and  Energy  Reorganization  Act  of  1974, 
Section  201  (42  U.S.C.  5841).  Energy 
Reorganization  Act  of  1974,  Section  201 
(42  U.S.C.  5841), 

PURPOSE(S):  I 

To  facihtate  operation  of  DSP  which 
is  a  centralized  research  support  service 
through  which  the  United  States 
Government  supplies  to  the  national  and 
international  scientific  community  for 
research  purposes,  most  Schedule  I  and 
many  Schedule  II-V  controlled  and 
noncontrolled  substances  as  specified  in 
the  Controlled  Substances  Act  (CSA)  of 
1970  (21  U.S.C  801  et  seq.).  Controlled 
substances  are  chemicals  and  other 
substances,  and  their  immediate 
precursors,  that  the  Attorney  General 
has  determined  to  have  such  potential 
for  abuse  as  to  warrant  regulation  under 
the  CSA.  Some  of  these  substances  are 
radiolabeled  materials.  Radiolabeled 
materials  are  substances  to  which  a 
small  amount  of  radioactivity  is  added 
for  use  in  various  studies,  such  as  drug 
metabolism  and  mechanisms  of  drug 
actions. 

This  system  of  records  was 
established  to  facilitate  DSP  by  enabling 
NIDA:  * 

1.  To  verify  that  requests  for  drugs  of 
abuse,  some  of  which  are  radiolabeled, 
are  from  authoriKed  individuals/ 
organizations  for  use  in  a  research 
project; 

2.  To  verify  that  the  amounts  of  the 
materials  requested  by  researchers  for 
animal,  in  vivo,  and  In  vitro  research  are 
justified  and  available: 

3.  To  supply  controlled  substances  in 
amounts  approved  by  the  Food  and  Drug 
Administration  (FDA)  to  researchers 
conducting  research  with  human 
subjects; 

4.  To  ship  these  materials  securely  in 
accordance  with  CSA  and  the  Atomic 
Energy  Act;  and 

5.  To  maintain  records  of  these 
transactions. 

FDA  also  may  use  the  records  in 
routine  inspections  in  accordance  with 
FDA's  responsibilities  to  develop 
standards  on  the  composition,  safely, 
and  efficacy  of  drugs  administered  to 
humans,  and  to  monitor  experimental 
usage  of  drugs. 

ROUrWE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDMM  CATEOORIES  OF 
USERS  AND  THE  PUSFOSES  OF  SUCH  USES: 

1.  We  may  disclose  the  record  of  an 
individual  to  a  congressional  office  in 
response  to  a  veafied  inquiry  from  the 
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congressional  office  made  at  the  written 
request  of  the  individual. 

2.  We  may  disclose  information  to 
DEA,  DOJ,  to  enable  DEA  to  carry  out 
its  responsibilities  as  described  in  the 
Controlled  Substances  Act  of  1970. 

3.  An  ADAMHA  contractor  routinely 
uses  the  records  in  this  system  to  ship 
controlled  substances  to  authorized 
recipients.  Such  contractor  is  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

4.  An  ADAMHA  contractor  may  have 
access  to  the  records  in  this  system  in 
the  performance  of  its  software 
modification/correction  tasks  specified 
in  its  contract.  Such  contractor  is 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  these 
records. 

5.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  htigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOII  STORINO, 
RETRIEVINQ,  ACCESSINO,  RETAHNNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

NIDA  maintains  'hard  copy'  records  in 
file  folders  and  automated  records  on 
computer  disk. 

RETRIEVABIUTV: 

Authorized  NIDA  and  contractor 
personnel  index  and  retrieve  the 
computerized  records  by  a  researcher 
code  number  assigned  by  a  computer 
program  at  the  time  a  new  record  is 
established.  Authorized  NIDA  personnel 
index  and  retrieve  'hard  copy'  records 
by  researcher's  name.  NIDA  maintains  a 
computerized,  alphabetical  cross- 
reference  list  that  matches  names  and 
numbers. 


SAFEGUARDS: 

1.  Authorized  Users:  The  Chief, 
Research  Technology  Branch  and  his  or 
her  support  staff,  program  assistant  and 
clerk-typist,  and  the  contracts'  project 
directors  and  their  support  staffs  have 
access  to  the  records. 

2.  Physical  Safeguards:  The  'hard 
copy'  records  and  main  computer  are 
physically  located  at  the  Parklawn 
Building.  Rockville.  Maryland.  The 
computerized  records  are  kept  in  a  room 
with  limited  admittance.  The  room  is 
locked  after  working  hours.  The  'hard 
copy'  records  are  stored  in  locked  file 
cabinets  in  a  room  with  very  limited 
admittance.  This  room  is  also  locked 
after  working  hours.  The  Parklawn 
Building  has  a  24-hour  guard  patrol 
service. 

3.  Procedural  Safeguards:  The 
terminals  are  housed  in  a  secured  work 
area  with  limited  admittance.  Contract 
personnel  use  a  password  identification 
system  to  obtain  access;  NIDA  changes 
the  passwords  periodically. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual,  and  Part  6, 
'ADP  System  Security.'  in  the  HHS  ADP 
Systems  Security  Manual. 

RETENTION  AND  DISPOSAL: 

NIDA  maintains  an  individual's 
record  for  5  years  after  the  researcher's 
last  request  for.  or  shipment  of.  a  drug  of 
abuse.  We  consider  the  record  inactive 
after  that,  and  erase  it  from  the 
computer  disk  by  a  delete  routine.  The 
delete  routine  automatically  deletes  the 
computerized  cross-reference  as  well. 
We  destroy  the  'hard  copy'  record  by 
shredding.  The  system  is  checked  once  a 
year  for  inactive  records. 

SYSTEM  MANA0ER(8)  AND  ADDRESS: 

Project  Director,  Drug  Supply  Program 
Research  Technology  Branch 
Division  of  Preclinical  Research 
Room  lOA-19,  Parklawn  Building 
5600  Fishers  Lane 
Rockville.  Maryland  20857 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself  or  herself 
upon  written  request.  The  request 
should  include  the  researcher's  name 
and  business  address  at  the  time  of  last 
shipment.  The  request  must  be  signed  in 
ink  by  the  individual  researcher. 
Verifiable  proof  of  identity  is  required. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 


specify  the  record  contents  being  sought 
An  individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Initial  source  is  the  individual 
researcher.  Some  of  the  DEA 
registration  information  provided  by  a 
researcher  is  verified  through  a  DEA 
computer  check.  FDA  provides 
information  concerning  type  and  amount 
of  controlled  substance(8)  to  be  shipped 
to  an  individual  researcher  for  research 
projects  involving  human  subjects. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-30-0047 

SYSTEM  NAME: 

Patient  Records  on  Chronic  Mentally 
111  Merchant  Seamen  Treated  at  Nursing 
Homes  in  Lexington.  Kentucky  (1942  to 
the  Present).  HHS/ADAMHA/NIMH. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

CONTRACTOR:  Commonwealth  of 
Kentucky,  Department  of  Mental 
Health/Mental  Retardation.  Mental 
Health  Branch.  Cabinet  for  Human 
Resources,  275  E.  Main  Street.  Frankfort, 
Kentucky  40621.  SUBCONTRACTORS: 
Homestead  Nursing  Center,  Inc..  1608 
Versailles  Road.  Lexington,  Kentucky 
40505. 

categories  of  inoiviouals  covered  by  the 

SYSTEM: 

Chronic  mentally  ill  former  merchant 
seamen  originally  treated  at  PHS 
Hospitals  in  Fort  Worth.  Texas,  and 
Lexington,  Kentucky,  and  now  in 
nursing  homes  in  Lexington.  Kentucky 
(1942  to  the  present). 

categories  of  records  in  the  SYSTEM: 

Administrative  records,  such  as 
admission  and  release  dates;  name, 
address.  Social  Security  number,  and 
other  demographic  data;  medical 
records,  such  as,  but  not  limited  to, 
psychological,  medical  and  social 
evaluations  as  well  as  treatment 
information,  any  laboratory  test.  etc. 


MiTHenmromt 


lOPltK 


Execative  Order  9079  (1942J 
authorizes  the  care  and  treatment  of 
these  individuals. 

nNWOM(S): 

The  records  are  used  to  facilitate 
patient  care,  to  monitor  process,  and  to 
ensure  quality  and  continuity  of  care. 


RKCONDt  HAIMTAINED  m 
CA  IWOfim  OF 


mSUTMC  UKS  OF 
inKKSANDTME 

1.  In  the  event  of  litigation  where  the 
defendant  is  (aj  the  Department,  and 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (bj  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c]  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  piapose  for  which 
the  records  were  collected. 

2.  Disclosure  may  be  made  to  National 
Institute  of  Mental  Health  (NIMH] 
contractors  and  subcontractors, 
including  nursing  home  staff,  for  the 
purpose  of  carrying  out  and  maintaining 
quality  care.  Contractors  maintain,  and 
are  also  required  to  ensure  that  the 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  the  records. 

3.  Disclosure  may  also  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  o^ioe  made  at 
the  request  of  that  individual  or  his 
legally  authorized  representative. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RFnilEVINO.  ACCESSINO,  RETAININO,  AND 
OlSPOSntO  OF  RECORDS  IN  THE  SYSTEM: 

storaoe: 

Hard  copy  files  stored  in  locked  file 
cabinets  in  the  State  office.  In  the 
nursing  homes  records  are  hard  copy 
maintained  at  nursing  stations. 

retrievabiutv: 

The  records  are  retrieved  by  patient 
name. 

SAFEQUAROS: 

1.  Authorized  Users:  Only  the  System 
Manager  and  designated  staff, 
designated  contractor  staff  and 
appropriate  subcontractor  staff  at  the 
nursing  home. 


2.  Physical  Safeguards:  The  State 
records  are  stored  in  locked  file 
cabmets.  These  cabinets  are  in  a  room 
within  a  building  that  is  locked  at  night 
after  business  hours.  Patient  records  of 
subject  individuals  at  the  nursing  homes 
are  commingled  with  the  records  of 
other  patieats  at  nursing  stations  under 
the  supervision  of  the  attendant  on  duty. 

3.  Procedural  Safeguards:  Only  the 
System  Maoager,  contractor  staff  and 
appropriate  nursing  home  staff  have 
access  to  the  files.  Only  those 
audiorized  personnel  are  allowed  to 
gain  access  to  material  m  the  locked  file 
cabinets. 

4.  ImplenKntation  Procedures:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  in  the  General 
Administration  Manual. 

retention  and  disposal: 

The  administrative  and  medical 
records  will  be  retained  for  25  years 
after  last  treatment  or  after  the  death  of 
a  patient,  and  then  destroyed. 

system  MANiMER(S)  AND  ADDRESS: 

Project  Officer  for  Kentucky  Contract 
State  Planning  and  Human  Resources 

Development  Branch 
Division  of  Education  and  Service 

Systems  liaison 
National  Institute  of  Mental  Health 
Room  llC-ie,  Parklawn  Building 
5600  Fishers  Lane 
Rockville,  K©  20857 

NOTIFICAnOM  raOCCDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  or  his  legally 
authorized  representative  may  learn  if  a 
record  exists  about  himself  upon  written 
request  with  notarized  signature.  The 
request  should  include  full  name  or  any 
alias  used  and  birth  date. 

An  individual  or  his  legally  authorized 
representative  who  requests  notification 
of,  or  access  to,  a  medical  record  shall, 
at  the  time  the  request  is  made, 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record  will  be 
released.  The  representative  must  verify 
relationship  to  the  individual  as  well  as 
his/her  own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought 
An  individual  or  his  legally  authorized 
representative  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  the  subject  individual's  records, 
if  any. 


CONTCSTMO  RECORD  I 


Contact  the  official  at  tiie  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  Oie  information  to  be 
contested,  and  state  the  corrective 
action  sought  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATCOORCS: 

Patients;  legaly  authorized 
representatives;  nursing  home  and 
hospital  personnel. 

SYSTEMS  EXEMPTB)  FROM  CCRTAiN 
PROVISIONS  OF  THE  ACT: 

None. 
09-30-0048 
SYSTEM  NAME: 

Intramural  Research  Program  Records 
of  In-  and  Out-Patients  With  Varies 
Types  of  Alcohol  Abuse  and 
Dependence,  Relatives  of  Patients  With 
Alcoholism,  and  Healthy  Volunteers. 
HHS/ADAMHA/NIAAA. 

SECURffV  CLASSnCATKM: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892.  A  hst  of  spedfic  project  sites  is 
available  from  the  System  Manager. 

CATEOORieS  OF  lUOiVIOUALS  COVERED  BY  THE 

system: 

In-  and  out-patients  with  alcohol 
abuse  and  dependence,  alcohol-induced 
organic  brain  sysdromes;  their  relatives; 
and  healthy  volunteers. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Research  data  of  wide  variety 
including  biochemical  measures, 
psychophysiological  and  psychological 
tests,  questionnaires,  clinical  and 
behavioral  observations  and  interviews, 
physical  examinations,  and 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  as 
amended.  Sections  301  (42  U.S.C.  241J 
and  510  (42  U.S.C.  290bb).  These 
sections  authorize  the  conduct  of 
general  health  research  and  research 
into  alcoholism  and  alcohol  abuse. 


PURPOSE(S): 

These  records  are  used  for  diagnosis 
and  treatment  of  patients  with  alcohol 
abuse  and  dependence  and  refuted 
conditions;  behavioral  research  relating 
to  the  causes,  diagnoses,  and  treatment 
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of  addictions;  and  basic  research  on 
behavioral  and  biological  processes. 

ROUTMC  UteS  OP  mCONDS  MAtNTAMEO  M 
THE  SVSTBi.  mCUfOWQ  CATBOOWM  OP 
USERS  AM>  THE  niHKMCS  OF  MICH  Wn: 

Records  in  this  system^  are  covered  by 
Section  527  of  the  Public  Health 
Service  Act  (42  U.S  C.  290ee-3)  and  42 
CFR.  Chapter  I,  Subchapter  A,  Part  2, 
on  confidentiality  of  alcohol  and  drug 
abuse  patient  records.  In  accordance 
with  these  regulations,  the  records  are 
confidential  and  may  only  be 
disclosed  with  the  written  consent  of 
the  patient  with  specific  restrictions, 
and  without  the  patient's  consent  in 
the  following  instances:  (1)  To  medical 
personnel  to  the  extent  necessary  to 
meet  a  bona  fide  emergency;  (2)  to 
qualified  personnel  for  the  purpose  of 
conducting  scientific  research;  or  (3)  if 
authorized  by  an  appropriate  CHtler  of 
a  court  of  competent  jurisdiction 
granted  after  application  showing 
good  cause  therefore,  after  certain 
considerations,  and  with  appropriate 
safeguards.  Routine  uses  of 
information  in  this  system  ate  limited 
to  the  following: 

1.  A  record  may  be  diadosed  for  a 
research  purpose,  when  the  Department: 
(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1]  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2]  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  [c]  has  required  the  recipient  to- 
(1]  estabUah  reasonable  adndnistrative, 
technical,  and  physical  safeguards  to 
prevent  imauthorized  use  or  disclosure 
of  the  record,  and  (2]  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  eariiest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  healtii 
nature  for  retaining  such  information, 
and  (3)  make  no  hither  use  or 
disclosure  of  the  record  except-(A)  in 
emergency  circumstances  affectiisg  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 


consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

2.  Disclosure  may  be  made  to  a 
congressional  office  &om  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  ofBce  at 
the  written  request  of  that  individual,  in 
accordance  with  42  CFR.  Chapter  I, 
Subchapter  A,  Part  2. 

POUCIBS  AND  PRACnCCS  TOR  STOmNO. 
NEmEVINQ,  ACCESSMO.  RrrAIMMG,  AND 
DISPOSINO  OP  RECOIIOS  M  THE  SYSTEM: 

storaqe: 

Records  may  be  stored  in  file  folders, 
on  index  cards,  computer  tapes  and 
disks,  microfiche,  microfilm  and  audio 
and  video  tapes.  Normally  the  factual 
data,  with  study  code  niunbers.  are 
stored  on  computer  tape  or  disk,  while 
the  key  to  personal  identifiers  is  stored 
separately,  without  factual  data,  in 
paper  files. 

RFnucvABajTv: 

During  data  collection  stages  and 
followup,  retrieval  by  personal  identifier 
(e.g..  name  or  medical  record  number)  is 
necessary.  During  the  data  analysis 
stage,  data  are  normally  retrieved  by 
variables  of  interest.  e.g..  age,  diagnosis, 
etc. 

SAPEOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  the  particular  records 
maintained  in  each  project  Depending 
on  the  sensitivity  of  the  project 
additional  safeguards  may  be  added. 

1.  Authorized  Users:  Only  NIAAA 
medical  and  research  staff  have  access 
to  these  records,  as  authorized  by  the 
system  manager. 

2.  Hiysical  Safeguards:  Records  are 
stored  in  locked  rooms,  locked  file 
cabinets,  and/or  secured  computer 
facilities.  Personal  identifiers  and  link 
codes  are  separated  as  much  as  possible 
and  stored  in  locked  files. 

3.  Procedural  Safeguards:  Collection 
and  maintenance  of  data  are  consistent 
with  legislation  and  regulations  for 
protection  of  human  subjects,  informed 
consent  confidentiality,  and 
confidentiality  specific  to  drug  and 
alcohol  abuse  patients.  Computer  data 
access  is  limited  through  the  use  of  key 
words,  a  series  of  account  numbers,  and 
passwords  which  are  changed 
frequentiy  and  known  only  to 
authorized  personnel. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHSJif:  45-13  of  the  General 
Administration  Manual,  and  Part  6, 


'ADP  System  Security'  fai  the  HHS 
Information  Resource  Management 
Manual 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  5  years  after 
completion  of  the  project  retired  to  a 
Federal  Records  Center,  and 
subsequently  disposed  of  after  10  years. 

SYSTEM  MANAaER(S)  AND  ADDWESS. 

Clinical  Director 

Laboratory  of  Clinical  Studies 

Division  of  Intramural  Clinical  and 

Biological  Research 
National  Institute  on  Alcohol  Abuse  and 

Alcoholism 
Building  10.  Room  3B-19 
9000  Rockville  Pike 
Bethesda,  Maryland  20892 

NOTIPICATION  procedure: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Provide  notarized  signature  as 
proof  of  identity.  The  request  should 
include  as  much  of  the  following 
information  as  possible:  (a)  Full  name; 
(b)  nature  of  illness  (if  any);  (c)  title  of 
study;  (d)  name  of  researcher  conducting 
study.  An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  A  parent 
or  guardian  i^o  requests  notification  of 
child's/incompetent  person's  record 
shall  at  the  time  the  request  is  made 
designate  a  family  physician  or  other 
health  professional  (other  than  a  famyy 
member)  to  whom  die  record,  if  any.  will 
be  sent  The  designee  will  receive  the 
record  in  all  cases  and  upon  review  will 
determine  whether  the  record  should  be 
made  available  to  the  parent  or 
guardian. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  an 
accounting  of  disclosures  of  their 
records,  if  any. 


Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant 
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NECONO  MNmcC  CATEOOfHES: 

Information  gathered  from  individuals 
under  study,  either  patient  or  normal 
subject,  contract  surveys,  hospital 
records,  medical  and  nursing  staff  notes, 
and  from  Privacy  Act  system  of  records 
90-25-0099,  'Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC 

•vrrcMs  exEMPTEO  from  certain 

PWOVISKNM  OF  THE  act: 

None. 
(FR  Doc.  86-25459  Filed  11-21-86;  8:45  am] 

MUmO  COOC  416O-20-«i 


National  Instttutes  of  Healtti 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Public  Health  Service.  DHHS. 
ACTION:  Privacy  Act:  Annual 
republication  of  notices  of  revised 
systems  of  records. 

summary:  The  National  Institutes  of 
Health  (NIH)  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
systems  of  records  and  is  publishing  the 
resulting  revisions.  None  of  the  revisions 
meet  the  OMB  criteria  either  for  a  new 
or  altered  system  report  or  for  an 
advance  period  of  public  comment. 
These  changes  are  in  compliance  with 
Circular  A-130,  Appendix  1.  The  notices 
republished  below  are  complete  and 
accurate  as  of  August  31, 1986. 

Included  is  a  list  of  nine  systems  of 
records  that  have  been  deleted  since  the 
1985  republication  and  a  complete  list  of 
the  systems  of  records  that  NIH 
currently  maintains.  In  addition,  we  are 
summarizing  the  major  alterations  to 
three  system  notices  which  will  be 
published  in  full  at  a  later  date. 
SUPPLEMENTARY  INFORMATION:  The 
following  information  summarizes  the 
current  status  of  all  systems  of  records 
which  NIH  maintains: 

A.  Revised  System  Notices.  We  have 
revised  the  system  notices  republished 
below  as  follows: 

09-25-0007.  "Administration:  National 
Institutes  of  Health  Safety  Shoes  and 
Safety  Glasses  Issuance  Program.  HHS/ 
NIH/ORS"  has  been  revised  to  reflect  a 
narrowing  in  the  purpose  for  the 
information  collected.  The  purpose  and 
the  system  name  has  been  changed  to 
reflect  this  narrowing  of  purpose.  The 
new  title  is  09-25-0007,  "Administration: 
National  Institutes  of  Health  Safety 
Glasses  Issuance  Program,  HHS/NIH/ 
ORS." 

09-25-0011,  "Clinical  Research:  Blood 
Donor  Records,  HHS/NIH/CC"  has 
been  updated  to  reflect  changes  in  the 
safeguard,  retrievability,  retention  and 


disposal,  and  routine  use  sections.  The 
update  is  to  provide  a  clearer  and  more 
accurate  description  of  each  of  the 
sections.  The  system  location  and 
system  manager  and  address  have  been 
revised. 

09-25-0033.  "International  Activities: 
Fellowships  Awarded  by  Foreign 
Organization«.  HHS/NIH/FIC"  has  been 
updated  to  reflect  changes  in  the 
safeguards  section  and  to  state  more 
precisely  the  purpose  for  this  system. 

09-25-0034,  "International  Activities: 
Scholars  Program,  HHS/NIH/HC"  has 
been  revised  to  reflect  minor  changes  in 
the  system  name,  categories  of 
individuals,  purpose,  authority  and 
storage  sections.  These  changes  provide 
a  clearer  and  more  accurate  description 
of  each  of  the  sections.  The  new  name 
for  this  system  of  records  is  09-25-0034, 
"International  Activities:  Scholars  in 
Residence  Prqgram,  HHS/NIH/FIC."  In 
addition,  the  system  location  and 
manager  address  has  been  updated. 

09-25-0035,  "International  Activities: 
International  Health  Exchange  Programs 
Participants,  HHS/NIH/FIC"  has  been 
revised  to  state  more  accurately  the 
purpose  of  this  system  of  records. 

09-25-0036,  "Grants:  IMPAC  (Grant/ 
Contract  Information),  HHS/NIH/DRG 
has  been  updated  to  reflect  minor 
changes  in  the  purpose  section  and  a 
routine  use.  The  change  in  the  routine 
use  does  not  significantly  change  the 
system  and  it  is  the  result  of  not  needing 
this  type  of  disclosure.  The  change  in 
the  purpose  section  is  the  result  of  a 
narrowing  of  the  scope  of  the  system. 
The  Office  of  Health  Research,  Statistics 
and  Technology,  PHS,  no  longer  receives 
services  provided  by  this  program. 
09-25-0069,  "NIH  Clinical  Center 
Admissions  of  the  National  Cancer 
Institute,  HHS/NIH/NCI"  has  been 
revised  to  reflect  a  minor  increase  in  the 
number  of  records  in  this  system.  The 
records  in  system  09-25-0131.  "Clinical 
Research:  Clinical  Epidemiologic 
Studies  in  the  Division  of  Etiology. 
HHS/NIH/NCI"  have  been  transferred 
and  subsumed  into  system  09-25-0069. 
There  is  no  significant  increase  in  the 
number  of  records  in  the  resulting 
system  and  the  purpose  of  the  system 
remains  the  same.  In  addition,  the 
system  location  and  system  manager 
address  has  been  updated. 

09-25-0075.  "Administration: 
Institutions  Submitting  Assurances  for 
Protection  from  Research  Risks  and 
Animal  Welfare.  HHS/NIH/OD"  has 
been  updated  to  provide  a  more 
accurate  description  of  the  system 
name,  categories  of  individuals  covered 
by  the  system,  purpose,  safeguards, 
record  source,  and  retrievability 
sections. 


09-25-0099,  "Clinical  Research: 
Patient  Medical  Records,  HHS/NIH/ 
CC"  has  been  updated  to  provide  a  more 
accurate  description  of  the  records  in 
this  system  and  a  dearer  statement  of 
purpose  of  the  system.  The  system 
notice  has  also  been  revised  to  reflect 
the  changes  in  the  system  location  and 
system  manager. 

09-25-0108,  "Personnel:  Guest 
Workers/Visiting  Fellows/Student 
Scientists/Scientists  Emeriti,  HHS/NIH/ 
DPM"  has  been  revised  to  provide  a 
more  accurate  description  of  the 
purpose  and  system  name.  The  revised 
name  is  09-25-0106.  "Personnel:  Guest 
Researchers/Student  Scientists/ 
Scientists  Emeriti.  HHS/NIH/DPM."  The 
system  location,  safeguards,  notification 
procedures,  and  contesting  records 
procedures  sections  have  been  updated. 

09-25-0112,  "Grants:  Research 
Training,  Fellowship  and  Construction 
Application  and  Awards,  HHS/NIH/ 
OD"  has  been  revised.  The  system  name 
and  routine  use  of  records  maintained 
have  been  updated  to  more  accurately 
reflect  the  current  system  of  records. 
The  new  system  name  is  09-25-0112, 
"Extramural  Awards:  Research, 
Research  Training,  Fellowship  and 
Construction  Applications  and  Awards, 
HHS/NIH/OD."  In  addition,  the  system 
location  and  manager  address  has  been 
revised. 

09-25-0124,  "Administration: 
Pharmacology  Research  Associates, 
HHS/NIH/NIGMST'  has  been  updated  to 
reflect  the  changes  in  the  safeguards 
section  and  the  system  location  and 
manager  address. 

09-25-0140,  "International  Activities: 
Scientific  Visitors  at  the  National 
Institutes  of  Health,  HHS/NIH/nC  has 
been  updated  to  reflect  minor  changes  to 
the  system.  These  changes  include 
revisions  to  the  system  name,  categories 
of  individuals,  categories  of  records, 
authority,  purpose,  storage, 
retrievability,  safeguards,  system 
location  and  system  manager  and 
address  sections.  The  system  name  has 
been  changed  to  09-25-0140, 
"International  Activities:  International 
Scientific  Research  in  NIH  Intramural 
Laboratories." 

B.  In  each  of  the  following  systems  of 
records,  the  safeguards  section  has  been 
updated  to  provide  a  clearer  description 
of  safeguards  implemented. 

09-25-0053.  "Clinical  Research:  Vision 

Studies,  HHS/NIH/NEL" 
09-25-0091.  "Administration:  General  Files 

on  Employees.  Donors  and  Correspondents, 

IIHS/NIH/NEI." 
09-25-0121,  "International  Activities:  Senior 

International  Fellowship  Program,  HHS/ 

NlH/nC." 
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09-25-0128.  "Clinical  Research:  National 
Heart  Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies. 
HHS/NIH/NHLBI." 

09-25-0134.  "Clinical  Research:  Epidemiology 
Studies,  National  Institute  of 
Environmental  Health  Sciences,  HHS/NIH/ 
NIEHS." 

09-25-0154,  "Biomedical  Research:  Records 
of  Subjects  in  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and  Control, 
HHS/NIH/NCI"  has  been  updated  to 
reflect  changes  in  the  system  name, 
locatioa  and  managers  address.  The 
change  in  the  system  name  is  the  result  of  a 
reorganization  within  the  NCI. 

C.  The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
system  locations  and  system  manager 
addresses.  These  changes  do  not  a^ect 
the  access  by  the  individual  to  the 
individual's  records. 

09-25-0003,  "Administration:  Authorized 

Radionuclide  Users  File,  HHS/NIH/ORS." 
09-25-0008,  "Administration:  Radiation 

Workers  Monitoring,  HHS/NIH/ORS." 
09-25-0010.  "Research  Resources:  Registry  of 

Individuals  Potentially  Exposed  to 

Microbial  Agents.  HHS/NIH/NCL" 
09-25-0012.  "Clinical  Research:  Candidate 

Normal  Volunteer  Records.  HHS/NIH/ 

CC." 
09-25-0013,  "Clinical  ReMarcfa:  Preadmisaion 

Medical  Records.  HHS/NIH/CC" 
09-25-0014.  "Clinical  Research:  Student 

Records.  HHS/NIH/CC" 
09-25-0042.  "Clinical  Research:  National 

Institute  of  Dental  Research  Patient 

Records.  HHS/NIH/NBOR." 
09-25-0044.  "Clinical  ReMarch:  Sensory 

Testing  Research  Program,  HHS/NIH/ 

NIDR." 
09-25-004a.  "Clinical  Researdt:  Catalog  of 

Clinical  Specimens  from  Patients. 

Volunteers  and  Laboratory  Personnel, 

HHS/NIH/NIAID." 
09-25-0048.  "Clinical  Research:  Serology- 

Epidemiology  Parasite  Research  HHS/ 

NIH/NLWD." 
09-25-0049.  "Clinical  Research:  Atlanta 

Federal  Prison  Malaria  Research  Projects, 

HHS/NIH/NLMD." 
09-25-0054.  "Administration:  Property 

Accounting.  HHS/NIH/ORS." 
09-25-0057.  "Clinical  Research:  Burkitt's 

Lymphoma  Registry,  HHS/NIH/NCI." 
0»-25-006a  "Clinical  Research:  Division  of 

Cancer  Treatment  Clinical  Investigations. 

HHS/NIH/NCI." 
09-25-0074,  "Clinical  Research:  Division  of 

Biology  and  Diagnosis  Patient  Trials,  HHS/ 

NIH/NQ." 
09-25-0077,  "Clinical  Research:  Biological 

Carcinogenesis  Branch  Human  Specimen 

Program.  HHS/NIH/NCL" 
09-25-0087,  "Administration:  Employees  and 

Consultants.  HHS/NIH/ /NIAID." 
09-25-0115,  "Administratioa:  Ciirricuk  Vitae 

of  Consultants  and  Clinical  Investi^tors, 

HHS/NIH/NIAID." 
09-25-0117.  "International  Activities:  U.S.- 
Japan Program  Panel  Members.  HHS/NIH/ 

NIAID." 
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00-25-0133.  "Clinical  Research:  Kidney 
Transplant  Histocompatibility  Study 
[KTHS).  HHS/NIH/NLMD." 

09-25-0143,  "Biomedical  Research:  Records 
of  Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National  Institute 
of  Allergy  and  Infectious  Diseases." 

09-25-0148,  "Contracted  and  Contract- 
Related  Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  and  Communicative  Disorders 
and  Stroke,  HHS/NIH/NINCDS." 

09-25-0152.  "Biomedical  Research:  Records 
of  SubjecU  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological  and 
Biometinc  Studies,  HHS/NIH/NIDR." 

09-25-0153,  "Biomedical  Research:  Records 
of  Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development,  HHS/NIH/NICHD." 

09-25-0156,  "Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH.  HHS/ 
NIH/OD." 

D.  The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
authority  for  maintenance  of  the  system: 

09-25-0042.  "Clinical  Research:  National 
Institute  of  Dental  Research  Patient 
Records,  HHS/NIH/NIDR." 

09-25-0152.  "Biomedical  Research:  Records 
of  Subjects  in  National  institutes  of  Dental 
Research  Contracted  Epidemiological  and 
Biometric  Studies,  HHS/NIH/NIDR." 

E.  The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
method  of  retention  and  disposal: 

09-25-0117.  International  Activities:  U.S.- 
lapan  Program  Panel  Members.  HHS/NIH/ 
NIAID"  has  been  modified  in  accordance 
with  the  NIH  Records  Control  Schedule. 

F.  Deleted  Systems  of  Records.  The 
following  systems  of  records  which 
appeared  in  the  1985  annual  publication 
are  now  being  deleted. 

09-25-0009,  "Atteunistration: 
Radiotheraphy  Patient  File,  HHS/NIH/ 
ORS"  was  pubUshed  in  the  Federal 
Register  November  29, 1983,  Vol.  48,  No. 
230.  pp.  53837.  The  system  has  been 
terminated  and  the  records  disposed  of 
in  the  manner  described  in  the  notice. 

09-25-0088.  "Clinical  Research: 
Researchers  Using  H-2  Soluble  Antigen 
and  H-2  Antiserum.  HHS/NIH/NIAID" 
published  in  the  Federal  RegUtOT, 
October  13. 1982.  Vol.  47.  No.  198.  pp. 
45817  is  being  deleted  as  the  system  is 
no  longer  being  used.  The  records  have 
been  destroyed  in  accordance  with  the 
system  notice. 

09-25-0089,  "Clinical  Research:  HLA 
Antigen  and  Tray  Users,  HHS/NIH/ 
NIAID  published  in  the  Federal  Register, 
October  13. 1982,  Vol.  47.  No.  198.  pp. 
45817  is  being  deleted  as  the  system  is 
no  ItKiger  being  used.  The  records  have 
been  destroyed  in  accordance  with  the 
system  notice. 


09-25-0131,  "Clinical  Research; 
Clinical  Epidemiologic  Studies  in  the 
Division  of  Etiology,  HHS/NIH/NCF' 
published  in  the  Federal  Register, 
October  13, 1982,  Vol.  47,  No.  198.  pp. 
45838  has  been  deleted.  The  records  in 
this  system  have  been  transferred  and 
subsumed  into  system  09-25-0069,  "NIH 
Clinical  Center  Admissions  of  the 
National  Cancer  Institute,  HHS/NIH/ 
NCI." 

09-25-0135,  "Grants:  PROPHET 
System  Applicants  Research 
Prospectuses.  HHS/NIH/DRR"  was 
published  in  the  Federal  Register. 
October  13, 1982.  Vol.  47  No.  198,  pp. 
45843.  This  system  is  being  deleted  as 
the  system  has  been  terminated  and  the 
records  disposed  of  as  described  in  the 
system  notice. 

09-25-0141.  "Patient  and  Donor 
Records  in  the  Blood  Component 
Support  Program  for  the  Division  of 
Cancer  Treatment.  HHS/NIH/NCI" 
published  in  the  Federal  Register  in  Vol. 
47,  No.  198,  pp.  45845  is  being  deleted  as 
the  system  has  been  terminated.  The 
records  have  been  destroyed  in 
accordance  with  the  statement  in  the 
system  notice. 

09-25-0147,  "Records  of  Participants 
in  Programs  and  Respondents  in 
Surveys  Used  to  Evaluate  Programs  of 
the  National  Heart,  Lung,  and  Blood 
InsUtute,  HHS/NIH/NHLBI"  was 
published  in  the  Federal  Register. 
September  13, 1982.  Vol.  47,  No.  198.  pp. 
45849.  The  records  are  covered  by  an 
NIH-wide  umbrella  system  of  records 
09-25-0156. 

09-25-149.  "Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  National 
Institute  of  General  Medical  Sciences, 
HHS/NIH/NIGMS"  was  published  in 
the  Federal  Register.  Vol.  47.  No.  198.  pp. 

45852.  The  records  are  covered  by  an 
NIH  wide  umbrella  system  of  records 
09-25-0156. 

09-25-0150.  "Records  of  ParUcipants 
in  Programs  and  Respondents  in 
Surveys  Used  to  Evaluate  Programs  of 
the  National  Institute  of  Environmental 
Health  Sciences,  HHS/NIH/NIEHS" 
was  published  in  the  Federal  Register, 
October  13. 1982.  Vol.  47.  No.  198.  pp. 

45853.  The  records  are  covered  by  an 
NIH-wide  imibrella  system  of  records 
09-25-0156. 

G.  Major  Alteration  to  Systems  of 
Records.  The  following  systems  of 
records  which  appeared  in  the  1984 
annual  publication  are  in  the  process  of 
being  modified: 

09-25-0102.  "Administration;  Grants 
Associates  Program  Working  Files. 
HHS/fJIH/DRG"  is  being  modified  to 
expand  the  present  system  of  records 
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from  one  which  includes  only  records  on 
grants  associates  to  one  which  includes 
the  records  of  three  new  training 
programs. 

09-25-0151.  "Administration:  ALERT 
Records  Concerning  Investigations  or 
Determinations  of  Misconduct  by 
Current  or  Potential  Recipients  of  Funds 
for  Biomedical  Research.  HHS/NIH/ 
OD"  is  being  modified  to  expand  the 
system  from  one  which  is  used  solely  by 
the  National  Institutes  of  Health  to  one 
serving  all  PHS  agencies  and  staff 
offices  which  award  contracts,  grants  or 
cooperative  agreements  for  research, 
research  training  and  related  activities. 
In  addition,  a  new  routine  use  will  allow 
PHS  to  inform  responsible  officials  of  an 
institution  or  organization  when  PHS 
takes  an  administrative  action  or 
imposes  a  sanction  affecting  awards  to 
that  institution  or  organization. 
09-25-0093,  "Administration: 
Administration  Authors,  Reviewers  and 
Members  of  \he  Journal  of  the  National 
Cancer  Institute.  HHS/NIH/NCI"  is 
being  modified  to  expand  the  present 
system  of  records  from  one  which 
includes  records  on  authors,  reviewers 
and  members  of  the  JNCI  to  records 
which  also  includes  data  on  Cancer 
Treatment  Reports  and  NCI 
Monographs. 

H.  New  Routine  Use:  The  following 
systems  which  appeared  in  the  1984 
annual  publication  have  been  revised  to 
add  a  new  routine  use. 

09-25-0005,  "Administration:  Library 
Circulation  and  User  I.D.  File.  HHS/ 
NIH/OD"  is  being  modified  to  include  a 
new  routine  use  which  will  permit 
disclosure  to  a  contractor.  This  system 
was  published  in  the  Federal  Register  on 
October  10, 1986. 

We  are  republishing  only  those 
system  notices  which  have  been 
changed.  All  system  notices  were  last 
published  in  the  Federal  Register,  Vol. 
47,  No.  198,  pp.  45773-45856.  October  13, 
1982  and  selectively  updated  in  Vol.  48, 
No.  230.  pp.  53833-53852,  November  29, 
1983,  and  Vol  49,  No.  187,  pp.  37705- 
37715,  September  25, 1984.  and  October 
10, 1985.  Vol.  50.  No.  197.  pp.  41415- 
41417. 

The  following  is  a  list  of  active 
systems  of  records  maintained  by  NIH. 
Table  of  Contents 

09-25-0001,  Clinical  Research:  Patient 

Records.  HHS/NIH/NHLBI,  publ.  Federal 

Register.  Vol.  49,  No.  187,  p.  37707. 
09-25-0002.  Clinical  Research:  Patient 

Phonocardigram  Record.  HHS/NIH/NHLBI. 

publ.  Federal  Register,  Vol.  38,  No.  230,  p. 

53836. 
09-25-0003.  Administration:  Authorized 

Radionuclide  Users  File.  HHS/NIH/ORS. 

publ.  Federal  Register,  Vol.  48.  No.  198.  p. 

45776. 


09-25-0004,  Administration:  Registry  of 
Individuals  Exposed  to  Chemical 
Carcinogens,  HHS/NIH/ORS,  publ.  Federal 
Register.  Vol.  47,  No.  198,  p.  45777. 
09-25-0005,  Administration:  Library 
Circulation  and  User  I.D.  File,  HHS/NIH/ 
OD,  publ.  Federal  Register,  Vol.  47,  No.  198, 
p.  45778. 
09-25-0007.  Administration:  National 
Institutes  of  Health  Safety  Glasses 
Issuance  Program,  HHS/NIH/ORS.  publ. 
Federal  Register,  Vol.  47,  No.  198,  p.  45778. 
09-25-0008.  Administration:  Radiation 
Workers  Monitoring.  HHS/NIH/ORS,  publ. 
Federal  Register,  Vol.  48.  No.  129,  p.  30760. 
09-25-0010,  Research  Resources:  Registry  of 
Individuals  Potentially  Exposed  to 
Microbial  Agents,  HHS/NIH/NCI,  publ. 
Federal  Register,  Vol.  48.  No.  129.  p.  30760. 
09-25-0011.  Clinical  Research:  Blood  Donor 
Records.  HHS/NIH/CC.  publ.  Federal 
Register.  Vol.  48,  No.  230,  p.  53838. 
09-25-0012.  Clinical  Research:  Candidate 
Normal  Volunteer  Records,  HHS/NIH/CC, 
publ.  Federal  Register.  Vol.  47,  No.  198.  p. 
45782. 
09-25-0013.  Clinical  Research:  Preadmission 
Medical  Records,  HHS/NIH/CC,  publ. 
Federal  Register.  Vol.  48,  No.  230,  p.  53839. 
09-25-0014,  Clinical  Research:  Student 
Records,  HHS/NIH/CC.  publ.  Federal 
Register.  Vd.  47,  No.  198,  p.  45784. 
09-25-0015,  Clinical  Research:  Collaborative 
Clinical  Epilepsy  Research,  HHS/NIH/ 
NINCDS,  publ.  Federal  Register,  Vol.  48. 
No.  230,  p.  58840. 
09-25-0016.  Clinical  Research:  Collaborative 
Perinatal  Project.  HHS/NIH/NINCDS,  publ. 
Federal  Regbter,  Vol.  47,  No.  198,  p.  45785. 
09-25-0019,  Clinical  Research:  Genetic 
Counseling,  HHS/NIH/NINCDS,  publ. 
Federal  Register,  Vol.  48.  No.  230.  p.  53841. 
09-25-0020.  Clinical  Research:  Genetics  of 
Neurological  Disorders.  HHS/NIH/ 
NINCDS,  publ.  Federal  Register,  Vol.  48, 
No.  230.  p.  53841. 
09-25-0021.  Clinical  Research:  Guam  Patient 
Control  Registry,  HHS/NIH/NINCDS,  publ. 
Federal  Register ,  Vol.  48,  No.  230,  p.  53842. 
09-25-0026,  Clinical  Research:  Nervous 
System  Studies.  HHS/NIH/NINCDS,  publ. 
Federal  Register,  Vol.  48.  No.  230,  p.  53843. 
09-25-0028,  Clinical  Research:  Patient 
Medical  Histories,  HHS/NIH/NINCDS, 
publ.  Federal  Register,  Vol.  48,  No.  230,  p. 
53844. 
09-25-0031,  Clinical  Research:  Serological 
and  Virus  Data  in  Studies  Related  to  the 
Central  Nervous  System,  HHS/NIH/ 
NINCDS,  publ.  Federal  Register,  Vol.  48, 
No.  230,  p.  53845. 
09-25-0033,  International  Activities: 
Fellowships  Awarded  by  Foreign 
Organizations,  HHS/NIH/FIC,  publ. 
Federal  Register,  Vol.  49,  No.  187,  p.  37706. 
09-25-0034,  International  Activities:  Scholars 
in  Residence  Program,  HHS/NIH/HC,  publ. 
Federal  Register.  Vol.  47,  No.  198,  p.  45792. 
09-25-0035.  International  Activities: 

International  Health  Exchange  Programs 
Participants,  HHS/NIH/RC,  publ.  Federal 
Register.  VoL  47,  No.  198,  p.  45793. 
09-25-0036,  Grants:  IMPAC  (Grant/Contract 
Information),  HHS/NIH/DRG,  publ. 
Federal  Register,  Vol.  48,  No.  230.  p.  53846. 


09-25-0037,  Clinical  Research:  Gerontology 
Research  Center  Longitudinal  Aging  Study, 
HHS/NIH/NLA,  publ.  Federal  Register.  Vol. 
47,  No.  198,  p.  45795. 
09-25-003&  Clinical  Research:  Patient  Data, 
HHS/NIH/NIADDK,  publ.  Federal  RegUter, 
Vol.  47,  No.  198,  p.  45795. 
09-25-0039,  Clinical  Research:  Diabetes 
Mellitus  Research  Study  of  Southwestern 
American  Indians,  HHS/NIH/NIADDK, 
publ.  Federal  Rmpster,  Vol.  47.  No.  198,  p. 
45796. 
09-25-0040,  Clinical  Research:  Southwestern 
American  Indian  Patient  Data,  HHS/NIH/ 
NIADDK.  publ.  Federal  Register,  Vol.  47, 
No.  198,  p.  45797. 
09-25-0041,  Research  Resources:  Scientists 
Requesting  Hormone  Distribution,  HHS/ 
NIH/NL^VDDK.  publ.  Federal  Register,  Vol. 
47,  No.  198,  p.  45798. 
09-25-0042,  Clinicdl  Research:  National 
Institute  of  Dental  Research  Patient 
Records,  HHS/NIH/NIDR,  publ.  Federal 
Register,  Vol.  47,  No.  198,  p.  45798. 
09-25-0044,  Clinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/ 
NIDR,  publ.  Federal  Register,  Vol.  47.  No. 
198,  p.  45798. 
09-25-0048,  Clinical  Research;  Catalog  of 
Clinical  Specimens  from  Patients, 
Volunteers  and  Laboratory  Personnel, 
HHS/NIH/NL«UD,  publ.  Federal  Register, 
Vol.  47,  No.  198,  p.  45802. 
09-25-0048,  Clinical  Research:  Serology- 
Epidemiology  Parasite  Research  HHS/ 
NIH/NIAID,  publ.  Federal  Register,  Vol.  47, 
No.  198.  p.  45803. 
09-25-0049,  Clinical  Research:  Atlanta 
Federal  Prison  Vtelaria  Research  Projects, 
HHS/NIH/NIAID,  publ.  Federal  Reguter, 
Vol.  48,  No.  230,  p.  53638. 
09-25-0053,  Clinical  Research:  Vision  Studies. 
HHS/NIH/NEI,  publ.  Federal  Register,  Vol. 
47,  No.  198.  p.  45803. 
09-25-0054,  Administration:  Property 
Accounting,  HHS/NIH/ORS,  publ.  Federal 
Register,  Vol.  49,  No.  189,  p.  37709. 
09-25-0057,  Clinical  Research:  Burkitfs 
Lymphoma  Registry,  HHS/NIH/NCI,  publ. 
Federal  Register,  Vol.  47,  No.  198,  p.  45807. 
09-25-0060,  Clinical  Research:  Division  of 
Cancer  Treatment  Clinical  Investigations, 
HHS/NIH/NCI,  publ.  Federal  Register,  Vol. 
47.  No.  198,  p.  45808. 
09-25-0067,  Clinical  Research:  National 
Cancer  Incidence  Surveys,  HHS/NIH/NCI, 
publ.  Federal  Re^ster,  Vol.  47,  No.  198,  p. 
45809. 
09-25-0069,  NIH  Clinical  Center  Admissions 
of  the  National  Cancer  Institute,  HHS/ 
NIH/NCI,  publ.  Federal  Register,  Vol.  47, 
No.  198.  p.  45811. 
09-25-0074.  Clinical  Research:  Division  of 
Cancer  Biology  aad  Diagnosis  Patient 
Trials,  HHS/NIH/NCI.  publ.  Federal 
Register.  Vol.  47,  No.  19a  p.  45812. 
09-25-0075,  Administration:  Institutions 
Submitting  Assurances  for  Protection  from 
Research  Risks  and  Animal  Welfare,  HHS/ 
NIH/OD,  publ.  Federal  Register,  Vol.  49, 
No.  187,  p.  33710. 
09-25-0077.  Clinical  Research:  Biological 
Carcinogenesis  Branch  Human  Specimen 
Program.  HHS/NIH/NCI.  publ.  Federal 
Register.  Vol.  48.  No.  129,  p.  30761. 
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09-25-0078,  Administration:  Consultant  File, 

HHS/NIH/NHLBI,  publ.  Federal  Register. 

Vol.  49,  No.  187.  p.  37711. 
09-25-0087,  Administration:  Employees  and 

ConsoltanU,  HHS/NIH/NIAID,  publ. 

Federal  Register.  Vol.  47,  No.  198,  p.  45816. 
09-25-0091,  Administration:  General  Files  on 

Employees,  Donora  and  Cotrespondents. 

HHS/NIH/NEI.  publ.  Federal  Register.  Vol. 

47.  No.  198,  p.  4581& 
09-25-0093,  Administration:  Administration 

Authors,  Reviewers  and  Members  of  the 

Journal  of  the  National  Cancer  Institute, 

HHS/NIH/NCI.  publ.  Federal  Register,  Vol. 

47,  No.  198,  p.  45819. 
09-25-0096,  Contracts:  National  Cancer 

Institute  Contract  Management  System 

Principal  Investigators.  Pro)ect  Officers  and 

Contract  Specialists,  HHS/NIH/NQ,  publ. 

Federal  Ra«ister,  VoL  47,  No.  19a  p.  45620. 
09-25-0099,  CUnical  Research:  Patient 

Medical  Records.  HHS/NIH/CC,  publ. 

Federal  Register,  Vol.  48,  No.  129,  p.  30762. 
09-25-0100,  Clinical  Research: 

Neuropharmacology  Studies,  HHS/NIH/ 

NINCDS.  publ.  Federal  Register.  Vol.  47, 

No.  198,  p.  45622. 
09-25-0102,  Administration:  Grants 

Associates  Program  Working  Files,  HHS/ 

NIH/DRG,  publ.  Federal  Re^ster.  Vol.  47. 

No.  108.  p.  45822. 
09-25-0105,  Administration:  Health  Records 

of  Employees.  Visiting  Scientists.  Fellows, 

Contractors,  and  Relatives  of  Inpatients. 

HHS/NIH/OD,  publ.  Federal  Register,  Vol. 

49.  No.  187.  p.  37712. 
09-25-0106,  Administration:  Executive 

Secretariat  Correspondence  Records,  HHS/ 

NIH/OD.  pubL  Fednal  Register.  Vol.  47, 

No.  198.  p.  45824. 
09-25-0108,  Personnel:  Guest  Researchers/ 

Student  Scientists/Scientists  Emeriti,  HHS/ 

NDi/DPM,  publ.  Federal  Register.  Vol.  47. 

No.  198,  p.  45825. 
09-25-0112,  Extramural  Awards:  Research, 

Research  Training,  Fellowship  and 

Construction  Application  and  Awards. 

HHS/NIH/OD.  publ.  Federal  Regirter.  Vol. 

48,  No.  230,  p.  53849. 

09-25-0115.  Administration:  Curricula  Vitae 
of  Consultants  and  Clinical  Investigators. 
HHS/NIH/NIAID,  publ.  Federal  Register, 
Vol.  47,  No.  198,  p.  45828. 

09-25-0117,  International  Activities:  U.S.- 
Japan  Program  Panel  Members.  HHS/NIH/ 
NIAID,  puM.  Federal  Register.  Vol.  47,  No. 
198,  p.  45629. 

09-25-0118.  Contracts:  Professional  Services 
Contractors,  HHS/NIH/NCI,  publ.  Federal 
Register.  VoL  47.  No.  198,  p.  45830. 

09-25-0121.  International  Activities:  Senior 
International  Fellowship  Program,  HHS/ 
NIH/FIC.  publ.  Federal  Register.  Vol.  47, 
No.  198,  p.  45830. 

09-25-0124.  Administration:  Miarmacology 
Research  Associates.  HHS/NIH/NIGMS. 
publ.  Federal  Register.  Vol.  47.  No.  198.  p. 
45832. 

09-25-0126.  Clinical  Research:  National 
Heart,  Lung  and  Blood  Institute 
Epidemiological  and  Biometric  Studies, 
HHS/NIH/NHLBI.  pubL  Federal  Register, 
Vol.  47,  No.  198,  p.  45833. 

09-25-0128,  Qinical  Research:  Neural 
Prosthesis  and  Biomedical  Engineering 
Studies,  HHS/NIH/NINCDS,  pubL  Federal 
Register.  Vol.  49.  No.  187,  p.  37712. 


09-25-0129,  Clinical  Research:  Clinical 
Research  Studies  Dealing  with  Hearing, 
Speech,  Language  and  Chemosensory 
Disorders,  HHS/NIH/NINCDS,  publ. 
Federal  Register,  Vol.  47,  No.  198,  p.  4583& 

09-25-0130,  Clinical  Research:  Studies  in  the 
Division  of  Cancer  Cause  and  Prevention, 
HHS/NIH/NCI,  publ.  Federal  Register,  Vol. 
47,  No.  198,  p.  45837. 

09-25-0133.  Clinical  Research:  Kidney 
Transplant  Histocompatibility  Study 
(KTHS).  HHS/NIH/NL\DDK.  publ.  Federal 
Register,  Vol.  47,  No.  198,  p.  45639. 

09-25-0134,  Clinical  Research:  Epidemiology 
Studies,  National  Institute  of 
Environmental  Health  Sciences,  HHS/NIH/ 
NIEHS.  publ.  Federal  Register.  Vol.  47.  No. 
198.  p.  45840. 

09-25-0138.  Biomedical  Research:  Studies  of 
Possible  Influence  on  Cognitive  and 
Emotional  Development  of  Children,  HHS/ 
NIH/NICHD,  publ.  Federal  Register.  Vol. 
47.  No.  198,  p.  45843. 

09-25-0140,  International  Activities: 
International  ScientiHc  Research  in  NIH 
Intramural  Laboratories,  HHS/NIH/FIC, 
publ.  Federal  Register,  Vol.  47,  No.  198,  p. 
45844. 

09-25-0142,  Qinical  Research:  Records  of 
Subjects  in  Intramural  Research, 
Epidemiology,  Demography  and  Biometry 
Studies  on  Aging.  HHS/NIH/NIA,  publ. 
Federal  Register,  Vol.  47.  No.  198,  p.  45846. 

09-25-0143,  Biomedical  Research:  Records  of 
Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National  Institute 
of  Allergy  and  Infectious  Diseases,  HHS/ 
NIH/NIAID,  pubL  Federal  Register,  Vol.  47, 
No.  198,  p.  45847. 

09-25-0148.  Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in  Clinical, 
Epidemiological  and  Biomedical  Studies  of 
the  National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
HHS/NIH/NINCDS,  publ.  Federal  RegUter. 
Vol.  47.  No.  198.  p.  45850. 

09-25-0151.  Administration:  ALERT  Records 
Concerning  Investigations  or 
Determinations  of  Misconduct  by  Current 
or  Potential  Recipients  of  Funds  for 
Biomedical  Research.  HHS/NIH/OD.  publ. 
Federal  Register.  Vol.  48.  No.  230,  p.  538S1. 

09-25-0152,  Biomedical  Research:  Records  of 
Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological  and 
Biometric  Studies,  HHS/NIH/NIDR.  publ. 
Federal  Register,  Vol.  47,  No.  191,  p.  43430. 

09-25-0153,  Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development.  HHS/NIH/NICHD,  pubL 
Federal  Register,  VoL  48,  No.  143,  p.  00748. 

09-25-0154,  Biomedical  Research:  Records  of 
Subjects  in  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control,  HHS/ 
NIH/NCI,  publ.  Federal  Register,  VoL  48, 
No.  227,  p.  52961. 

09-25-0156.  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH,  HHS/ 
NIH/OD.  publ.  Federal  Register.  Vol.  50, 
No.  162,  p.  33853. 


Dated:  November  7, 1986. 
James  B.  Wyngaarden, 

Director,  National  Institutes  of  Health. 

09-25-0007 

SYSTEM  NAMC 

Administration:  NIH  Safety  Glasses 
Issuance  Program.  HHS/NIH/ORS. 

SECumTY  CLASsmcA-noN: 

None. 

SYSTEM  location: 

Building  13.  Room  G901,  NIH.  9000 
Rockville  Pike.  Bethesda.  MD  20882. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

cateoories  of  indwiduals  covered  by  the 
system: 

NIH  employees  who  apply  for  safety 
glasses. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Explanation  of  eye  impact  and  hazard 
occupation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7902. 

PURPOSE  OF  THE  SYSTEM: 

Records  are  used  for  proper 
distribution  of  safety  glasses  and  for 
proof  of  delivery. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEMS,  MtCLUOmO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  o^icial  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
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however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  ANO  PRACTICES  FOR  STORINQ, 
RCTRievma.  ACCESStNO,  RETAINMS,  ANO 
DttPOSnie  OF  RCCORDS  M  TME  IVSTEM: 

storaoe: 

Records  are  stored  in  file  folders. 

retrievabiutv: 
Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

(1]  Authorized  users:  Access  is  limited 
to  personnel  involved  in  safety  glasses 
issuance  program,  to  supervisors  of 
employees  who  have  requested  glasses 
and  to  personnel  involved  in  accounting. 

(2)  Physical  safeguards:  Record 
storage  locations  are  locked  when 
unattended. 

(3)  Procedural  safeguards:  Access  to 
file  rooms  and  files  is  controlled  by 
System  Manager  or  designee. 

retention  ANO  DISPOSAL: 

Years  at  NIH:  Retained  until  employee 
terminates  hazardous  occupation. 

System  manager  and  address:  Nurse, 
Building  13  Health  Unit,  Building  13, 
G901.  9000  Rockville  Pike,  Bethesda.  MD 
20892. 

NOTIFICATION  procedure: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

record  access  procedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

contestwo  record  procedure: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought 
and  the  reasons  for  the  correction,  with 
supporting  information  to  how  the 


record  is  inaccurate,  incomplete, 
untimely  or  irrelevant. 

record  source  categories: 

Previous  employer  and  education 
insbtutions. 

SYSTEMS  EXEMTTEO  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0011 

SYSTEM  NAME: 

Clinical  Research:  Blood  Donor 
Records,  HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None.         I 

SYSTEM  LOCATION: 

Building  lOA.  Room  1E33,  NIH.  9000 
Rockville  Pike,  Bethesda,  MD  20892 

Washington  National  Records  Center. 
4205  Suitand  Road,  Suitland.  MD 
20409 

categories  of  inoiviouals  covered  by  the 
system: 

Donors  of  blood  and  blood 
components  to  be  used  in  the  NTH 
Clinical  Center  for  patient  infusions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Past  donations,  blood  types, 
phenotype.  Laboratory  results  on  each 
unit-record  are  hepatitis  B  antigen 
testing,  serologic  reactions  on  all  blood 
samples,  donations  of  blood  or  blood 
components. 


authorrrv  for  maintenance  of  the 
system: 

"Preparation  of  Biological  Products" 
of  the  Public  Health  Service  Act  (42 
U.S.C.  263). 

2.  To  provide  a  medical  history  of  all 
donors  for  the  transfusion  records  of 
each  blood  unit. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors  and  their  staff  in  order  to 
accomplish  the  purposes  for  which  the 
records  are  collected.  The  recipients  are 
required  to  comply  with  the 
requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

Certain  infectious  diseases  may  be 
reported  to  state  government  as  required 
by  law. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  Utigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 


employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Qepartment  determines 
that  the  claim,  if  successful,  is  likely  to 
direcUy  aff^ect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  a^eed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connectioo  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  die  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agencf  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  tvith  the 
purpose  for  which  the  records  were 
collected. 


POUOESAND 

RETRKVWG, 

DISPOSING  OF  RECORDS  IN  THK  SYSTEM: 

STORAGE: 

Records  are  stoned  in  a  computer  file, 
on  donor  cards,  and  on  microfilm. 

retrievasiuty: 

Records  are  retrieved  by  a  unique 
control  number  assigned  to  each 
individual  donor. 


SAPEQUAROS: 

Authorized  Users:  Access  is  granted 
only  to  authorized  employees  of  the 
Department  of  Transfusion  Medicine 
including  physiciaas,  nurses 
technologists,  computer  operators  and 
the  secretary  to  the  Chief.  Physical 
Safeguards:  Record  facilities  are  locked 
when  system  personnel  are  not  present. 

PROCEDURAL  SAFEOUNNOS: 

Access  to  manual  files  is  limited  to 
authorized  users.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
the  authorized  users. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13,  of 
the  HHS  General  Administration 
Manual,  Supplementary  diapter  PHS  hf: 
45-13,  and  Part  6.  "ADP  System 
Security"  of  the  HHS  Information 
Resource  Management  ManuaL 

RETENTION  AND  OiSPMAl: 

Donor  cards  are  retained  for  18 
months  and  then  microfilmed.  Microfilm 
is  retained  indefinitely  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-E-5a  Disposal  method 
include  burning  or  shredding  paper 
materials  and  erasing  computer  tapes. 
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SYSTEM  MANAQER  AND  AOORESS: 

Chief.  Department  of  Transfusion 
Medicine.  CC,  Building  lOA,  Room  1E33, 
9000  Rockville  Pike.  Bethesda.  MD 
20892. 

ilOTinCATION  proceoune: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

HECOMD  ACCESS  PNOCEOURE: 

To  obtain  access  to  a  record,  contact 
the  systen  manager  at  the  address 
speciHed  above.  Requesters  should 
provide  the  same  information  as  is 
required  under  the  notiHcation 
procedures  above.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought. 

CONTESmra  RECORO  procemme: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEOORIES: 

Data  are  collected  from  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISKMIS  OP  THE  ACT 

None. 
09-25-0033 
SYSTEM  name: 

International  Activities:  Fellowships 
Awarded  by  Foreign  Organizations, 
HHS/NIH/nC. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Building  38A,  Room  615,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  any 


Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

cateoories  of  individuals  covered  by  the 
system: 

U.S.  citizens  qualified  in  health- 
related  sciences  submitting  appHcations 
through  NIH  for  fellowships  for  study 
abroad. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  and  associated  records 
and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
system: 

42  U.S.C.  2421. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  perform  scientific  reviews  and 
evaluations  of  applicants'  suitabilify  for 
referral  to  awarding  organization  in 
foreign  countries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

After  review  by  the  operating  agency 
review  panel  the  applications  and  all 
supporting  documents  are  forwarded  to 
the  foreign  organizations  or  agencies 
making  awards. 

In  addition,  such  application  may  be 
made  available  to  authorized  employees 
and  agents  of  the  Federal  Government 
for  purposes  of  investigations, 
inspections  and  audits,  and,  in 
appropriate  cases,  to  the  Department  of 
Justice  for  prosecution  under  civil  and 
criminal  laws. 

Disclosure  may  be  made  to  a 
congressional  ofHce  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacify  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 


compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUOES  AND  PRACnCES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DttPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
fellowship  number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

(1)  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

(2)  Physical  safeguards:  Tlie  records 
are  maintained  in  locked  file  cabinets, 
and  offices  are  locked  during  off-duty 
hours. 

(3)  Procedural  safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 
by  files  staff.  Records  may  be  removed 
from  files  only  at  the  request  of  the 
system  manager  or  other  authorized 
employees. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  1. 

Number  of  years  held  at  Federal 
Records  Center  before  disposal:  5. 

SYSTEM  MANAQER  AND  ADDRESS: 

Chief.  International  Research  Awards 
Branch,  FIC  Building  38A.  Room  615, 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
System  Manager,  as  listed  above.  The  . 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 


BEST  COPY  AVAILABLE 


I 
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RCCOMO  ACCESS  PROCEOUNE:  / 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTIMO  RECORO  PROCEOUNE: 

Contact  the  official  under  notiHcation 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 

RECORD  SOURCE  CATEGORIES: 

Applicants  and  persons  supplying 
references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
0»-2S-0034 
SYSTEM  NAME: 

International  Activities:  Scholars 
Residence  Program,  HHS/NIH/FIC. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Building  16.  Room  202,  NIH.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
may  be  stored. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Distinguished  scientists  scholars 
invited  to  accept  NIH  scholarships. 

categories  of  records  in  the  system: 

Emplojnnent  and  education  histories; 
references. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  2421,  "International 
Cooperation"  of  the  PHS  ACT. 

PURPOSE  OF  THE  SYSTEM: 

To  administer  and  award  scholorships 
to  distinguished  scientists. 

ROVTMC  USES  OF  RECORDS  MAINTAINED  IN 
THE  avSTEM,  WICUIDRIO  CATCOORW.S  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

After  review  by  the  operating  agency 
review  panel  the  applications  and  all 
supporting  documents  are  forwarded  to 
the  foreign  organizations  or  agencies 
making  awards . 

In  addition,  such  application  may  be 
made  available  to  authorized  employees 
and  agents  of  the  Federal  Government 
for  purposes  of  investigations, 
inspections  and  audits,  and,  in 


appropriate  cases,  to  the  Department  of 
Justice  for  prosecution  under  civil  and 
criminal  laws. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 

disposing  of  records  in  THE  SYSTEM: 

storage: 

Records  are  stored  in  file  folders. 

retrievabiutv: 

Records  are  retrieved  by  name. 

safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  nsed-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

Physical  Safeguards:  The  records  are 
maintained  in  kcked  Hie  cabinets,  and 
offices  are  locked  during  off-dufy  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees. 

retention  and  disposal: 

Years  at  NIH;  1.  Niunber  of  years  held 
at  Federal  Records  Center  before 
disposal:  5. 


system  man/ 

Chief,  Scholars-in-Residence  Program, 
HC,  Building  16A,  Room  102,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

notification  procedure: 

Requests  for  notiHcation  of  or  access 
to  records  should  be  addressed  to  the 
system  manager,  as  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

record  ACCESS  procedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTRtG  record  procedure: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  oontested.  and  state 
the  corrective  action  sought 

record  source  cattcories: 

Information  obtained  from 
individuals,  reference  sources,  and 
persons  supplying  recommendations. 

certain 


SYSTEMS  EXEMPTED 
PROVISIONS  OF  THE  ACR 

None. 
09-25-0035 


International  Activities:  International 
Health  Exchange  Programs  Participants. 
HHS/NIH/FIC. 

SECURffY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

I 

Building  38A.  Room  612,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 


CATEGORIES  OF  mDWDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  citizens  applying  for  participation 
in  international  health  exchange 
programs  through  NIH. 


CATEGORIES  OP  RECORDS  IN  THE  SVSTBR: 

Applications  and  associated  records 
and  reports. 
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AUTHOniTV  FOR  MAINTENANCE  OF  THE 
SVSTCM: 

42  U.S.C.  2421. 

PURPOSE  OF  THE  SVSTEM: 

To  administer  individual  health 
exchange  programs  and  prepare  for 
scientific  review  and  approval. 

ROvrWiE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  IMCLUOIWO  CATEOORMES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  ofhce  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  appUcation 
review  process. 

Information  is  furnished  to  pertinent 
staff  of  the  relevant  foreign  ministry  for 
acceptance  purposes. 

Applications  are  made  available  to 
authorized  employees  and  agents  of  the 
Federal  Government  for  the  purpose  of 
inspections  and  audits,  and.  in 
appropriate  cases,  to  the  Department  of 
Justice  for  investigation  under  civil  and 
criminal  laws. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
informatioQ  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  sodi 
records  by  the  Department  of  Jnstioe, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUOES  AND  PRACnCSS  FOR  STORMM. 
REIRIEVINU,  ACCESSINO,  RETAIMINO,  AND 
DMPOSNM  OF  RECORDS  IN  THC  SVSTBN: 

storage: 

Records  are  stored  in  file  folders. 

REIRIBVAMLfTV: 

Records  are  retrieved  by  name. 


safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  system 
manager. 

Physical  Safeguards:  Records  are  kept 
in  locked  file  cabinets.  Offices  are 
locked  during  off-duty  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff.  Files 
may  be  removed  only  at  the  request  of 
the  system  manager  or  other  authorized 
employee. 

RETENTION  AND  disposal: 

Years  at  NM:  1.  At  Federal  Records 
Center:  5. 

SYSTEM  MANAGER  AND  ADDRESS: 

Coordinator,  U.S.  Foreign  Health 
Exchange  Program,  Building  38A,  Room 
612,  NIH,  9000  Rockville  Pike,  Bethesda, 
MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  officicd  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

CA' 


Information  is  obtained  from 
applicants  and  individuals  who  supply 
references. 


PROVISIONS  OF  THE  ACn 

None. 
09-2S-00M 

SYSTEM  name: 

Extramural  Awards:  IMPAC  (Grant/ 
Contract  Information).  HHS/NIH/DRG. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Westwood  Building.  5333  Westbard 

Avenue,  Bethesda,  N4D  20692; 
and 
Building  12,  NIH  Computer  Center,  9000 

Rockville  Pike.  Bethesda,  MD  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicant  and  Principal  investigators; 
Program  Directors;  NRSA  Trainees  and 
Fellows;  Research  Career  Awardees; 
and  Public  Advisory  Committee 
Members. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications,  awards,  associated 
records  and  trainee  appointments. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241c  58  Stat.  691  c  &  d 
repealed. 

PURPOSE  OF  THE  system: 

(1)  To  support  centralized  grant 
programs  of  the  Public  Health  Service. 
Services  are  provided  in  the  areas  of 
grant  application  assignment  and 
referral,  initial  review,  council  review, 
award  processing  and  grant  accounting. 
The  data  base  is  used  to  provide 
complete,  accurate,  and  up-to-date 
reports  to  all  levels  of  management. 

(2)  To  maintain  communication  with 
former  fellows  and  trainees  who  have 
incurred  J  payback  obligation  through 
the  National  Research  Service  Award 
Program. 

(3)  To  maintain  current  and  historical 
information  pertaining  to  the 
estabhshment  of  chartered  public 
advisory  committees  of  the  National 
Institutes  of  Health  and  the  appointment 
of  their  members. 

ROUTWE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  ICLUDIMG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  National  Technical  Information 
Service  (NTIS),  Department  of 
Conunerce,  for  dissemination  of 
scientific  and  fiscal  information  on 
funded  awards  (abstract  of  research 
projects  and  relevant  administrative  and 
financial  data). 

To  the  cognizant  audit  agency  for 
auditing. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
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for  opinions  as  a  part  of  the  application 
review  process. 

To  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  letting  of 
a  contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  record  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  in  the  matter. 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(B)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identiHable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(C)  Has  required  the  recipient  to  (IJ 
establish  reasonable  administrative, 
technical,  and  physical  safequards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law; 

(DJ  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of.  and  willingness  to 
abide  by  these  provisions. 

The  Department  contemplates  that  it 
may  contract  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

To  the  grantee  institution  in 
connection  with  performance  or 
administration  under  the  conditions  of 
the  award. 


To  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  from  this  system 
of  records  when  (a)  HHS.  or  any 
component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  niACnCES  FOII  STORINQ, 
RETRIEVINO,  AOCESSINQ,  RETAININO,  AND 
mSPOSINO  OF  RECOROS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  discs  and 
magnetic  tapes. 

RETRtEVABIUTV: 

Records  are  retrieved  by  name, 
application,  yant  or  contract  ID  number. 

SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
PHS  extramural  staff.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

PHYSICAL  SAFEGUARDS: 

Physical  access  to  DRG  work  areas  is 
restricted  to  DRG  employees. 

PROCEDURAL  SAFEGUARDS: 

Access  to  source  data  files  is  strictly 
controlled  by  files  staff.  Records  may  be 
removed  from  files  only  at  the  request  of 
the  system  manager  or  other  authorized 
employee.  Access  to  computer  files  is 
controlled  by  the  use  of  registered 
accounts,  registered  initials,  keywords, 
etc.  The  computer  system  maintains  an 
audit  record  of  all  attempted  and 
successful  requests  for  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  4000-A-2,  which  allows  IMPAC 
records  to  be  kept  as  long  as  there  is  an 
administrative  need  for  the  information. 


SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Statistic^  and  Analysis  Branch, 
Division  of  Research  Grants.  Westwood 
Building.  5333  Westbard  Avenue. 
Bethesda.  MD  20692. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  Privacy  Act  Coordinator,  Division  of 
Research  Grants.  Westwood  Building, 
5333  Westbard  Avenue.  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individual,  individual's  educational 
institution  and  references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0069 
SYSTEM  NAME: 

NIH  Clinical  Center  Admissions  of  the 
National  Cancer  Institute.  HHS/NIH/ 
NCI. 

SECURfTY  CLASSinCATION: 

None. 


SYSTEM  LOCATION: 

Landow  Building.  Rms.  BC37  and  3C25, 
7910  Woodmont  Avenue.  Bethesda. 
MD  20892; 
and 

DCRT,  Building  12A.  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 
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CATEOORIES  OF  INDIVIDUALS  COVBIEO  BY  THE 
SYSTEM: 

Current  and  former  cancer  patients 
with  and  without  related  diseases 
admitted  to  the  NIH  Clinical  Center  or 
the  National  Cancer  Institute  (NCI). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Medical  histories,  reports  and 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  281,  282. 

PURPOSE  OF  THE  SYSTEM: 

National  Cancer  Institute  physicians 
and  supporting  staff  are  involved  in 
research  on  the  cause  and  diagnosis  of 
disease  and  the  treatment  of  patients, 
requiring  the  maintenance  of  working 
files  to  chart  progress,  responses  to 
treatment,  etc. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  WCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  TTie 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records.  Disclosure  may  be  made 
to  a  congressional  office  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  detennines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 


or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PNACnCCS  FOR  STOmNO, 
RETRIEVINQ,  ACCESSINO,  HETAWNNO,  AND 
DISPOStNO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  computer  files. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  and  the 
Clinical  Center  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  System 
Manager. 

PHYSICAL  SAFCQUAROS: 

Records  are  kept  in  limited  access 
areas.  Offices  are  locked  during  off-duty 
hours.  Input  data  for  computer  files  is 
coded  to  avoid  individual  identtfication. 

mOCEOURAL  SAnOUAROS: 

Access  to  manual  files  is  strictly 
controlled  by  files  staff.  Files  may  be 
accessed  only  at  the  reqaest  of  the 
system  manager  or  other  authorized 
employee.  Access  to  computer  files  is 
controlled  through  security  codes  known 
only  to  authorized  users.  Access  codes 
are  changed  frequently. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  Supplementary  chapter  PHS  hf: 
45-13,  and  Part  6.  "ADP  %8tem 
Security"  of  the  HHS  Information 
Resource  Management  Manual. 


RrrtwnoHiMBi 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 


Chief.  Clinical  Genetics  Section, 
Division  of  Etiology.  NCI,  Rm.  8C37, 
Landow  Bldg..  7910  Woodmont 
Avenue.  Bethesda.  MD  20892 

Chief.  Family  Studies,  Enviromnental 
Epidemiology  Branch.  Room  8041, 
Landow  Building.  7910  Woodmont 
Avenue.  Bethesda,  MD  20892. 


NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetetnt  person  as  well  as  his  or 
her  own  identity. 

RECORD  ACCESS  procedure: 

Same  as  notifiction  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESIHM  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 


JCATEOORNES: 

Patients'  personal  physicians,  NIH 
staff  treating  the  patients  or  performing 
tests,  and  patients  themselves. 


SYSTEMt  IXEMPTCO  FROM  CERTAm 
PROVIINMi  or  TME  ACn 

None. 
09-25-007S 


Administration:  Institutions 
Submitting  Assurances  for  Protection 
from  Research  Risks  and  Animal 
Welfare,  HHS/NIH/OD. 

SICURITV  CLASSIFICATION: 

None. 


42408 


I 

Federal  Register  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Not  ces 


SYSTEM  LOCA-nON: 

NIH.  Building  31,  Room  4B09,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

cateooiiies  of  individuals  covered  by  the 
system: 

Persons  on  committees  at  institutions 
submitting  assurances  to  the  National 
Institutes  of  Health  pertaining  to  the 
protection  of  the  rights  and  welfare  of 
human  research  subjects  and  the 
welfare  of  research  animals. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Research  protocol,  identification  of 
Principal  Investigator,  institution. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241(c)(g). 

PURPOSE  OF  THE  SYSTEM: 

Monitoring  of  research  proposals  that 
involve  human  subjects  or  animals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  files. 


RETRIEVABIUTT: 

Records  are  retrieved  by  name  of 
institutional  official,  committee  member 
or  institutional  name. 

SAFEGUARDS: 

Authorized  Users:  Members  of  the 
professional  staff  of  the  Office  for 
Protection  from  Research  Risks  (OPRR) 
may  use  infonnation  from  the  file  in 
connection  with  follow-up  procedures  of 
research  proposals  identified  as 
involving  human  research  subjects  or 
animal  subjects. 

Physical  Safeguards:  Records  are 
maintained  in  offices  which  are 
monitored  during  business  hours  and 
are  locked  during  off-duty  hours. 

Procedural  Safeguards:  Requests  for 
information  from  the  file  are  made  to  the 
Information  Officer  who  supervises  and 
is  responsible  for  the  file.  Computer  files 
are  password  protected. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13,  and  Part  6,  "ADP  System  Security 
of  the  HHS  Information  Resource 
Management  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  6  years  after  the 
end  of  a  research  project  or  6  years  after 
final  action  in  any  case  involving 
litigation. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  OPRR.  Building  31,  Room 
4B09,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 


RECORD  SOURCE  CATEGORIES: 

Assurances  subsitted  by  institutions 
regarding  human  subjects  or  animals  in 
research. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0099 
SYSTEM  NAME: 

Clinical  Research:  Patient  Medical 
Records.  HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Patient  Medical  Records:  Building  10. 

Room  1N116,  9000  Rockville  Pike, 

Bethesda,  MD  20892 
Patient  Nutrition  Records:  Building  10. 

Room  BlS-229,  9000  Rockville  Pike. 

Bethesda.  MD  20892 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Registered  Clinical  Center  patients. 
Some  individuals  not  registered  as 
patients  but  seen  in  Clinical  Center  for 
diagnostic  tests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  treatment  records. 

authorrrv  for  maintenance  of  the 
system: 

42  use  241.  248. 

PURPOSE  OF  THE  SYSTEM: 

1.  To  provide  a  continuous  history  of 
the  treatment  and  diet  afforded 
individual  patients  in  the  Clinical 
Center  2.  To  provide  a  data  base  for  the 
clinical  research  conducted  within  the 
hospital.  I 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDWO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  admission  to 
NIH  Clinical  Center.  Social  Work 
Department  may  give  pertinent 
infonnation  to  community  agencies  to 
assist  patients  or  their  families. 
Referring  physicians  or  agencies  receive 
medical  information  for  continuing 
patient  care. 

Infonnation  regarding  diagnostic 
problems,  or  having  unusual  scientific 
value  may  be  shared  with  organizations 
or  consultants  other  than  HHS 
components  or  employees.  For  example, 
tissue  specimens  may  be  sent  to  the 
Armed  Forces  Institute  of  Pathology;  X- 
rays  may  be  sent  for  the  opinion  of  a 
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radiologist  with  extensive  experience  in 
a  particular  kind  of  diagnostic  radiology. 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

Records  may  be  disclosed  to 
representatives  of  the  Joint  Commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  insure  that  the 
quality  of  Clinical  Center  medical 
record-keeping  meets  established 
standards. 

Certain  infectious  diseases  are 
reported  to  State  Government  as 
required  by  law. 

Medical  information  may  be  disclosed 
to  Medical  Examiners  as  required  by 
state  regulations. 

Medical  information  may  be  disclosed 
to  tumor  registries  for  maintenance  of 
health  statistics. 

Referrals  may  be  made  of  assignments 
of  research  investigators  and  project 
monitors  to  speciHc  research  projects  to 
the  Smithsonian  Institution  to  contribute 
to  the  Smithsonian  Science  Information 
Exchange,  Inc. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  o^icial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUaeS  AND  PRACnCSS  fok  stowno, 
RCTflWVINO,  ACCCSSmO,  RCTAININa,  AND 
INSK>SINO  OF  RECOROS  IN  THE  SYSTEM: 

tTOHAOE: 

Records  are  stored  in  file  folders,  on 
microfiche  and  computer  tapes. 


REmiEVABIUTY: 

Records  are  retrieved  by  unit  number, 
patient  name,  and/or  hospital  I.D. 
number. 

safeguards: 

(1)  Authorized  Users:  Employees 
maintaining  the  patient  medical  records 
in  this  system  are  instructed  to  grant 
regular  access  only  to  physicians  and 
dentists  and  other  health  care 
professionals  participating  in  patient 
care  or  for  whom  a  specific 
authorization  is  on  file.  Limited  access  is 
granted  to  the  Clinical  Center  dietitians 
and  dietetic  technician  to  the  nutrition 
records. 

(2)  Physical  Safeguards:  All  record 
facilities  are  locked  when  system 
personnel  are  not  present.  Access  to 
nutrition  records  is  by  sign-on  codes. 

(3)  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  the  system 
manager.  Records  may  be  removed  only 
by  system  personnel  following  receipt  of 
a  request  signed  by  an  authorized  user. 
Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  user. 
Codes  are  user-  and  function-specific. 
Special  sign-on  codes  are  given 
dietitians  and  dietetic  technicians  for 
access  to  the  nutrition  records. 

These  practices  are  in  compliance 
with  standards  of  chapter  45-13  of  the 
HHS  General  Administration  Manual, 
Supplementary  chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  System  Security"  of 
the  HHS  Information  Resource 
Management  Manual. 

retentkm  and  disposal: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-E-22.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

SYSTEM  MANAOCR  AND  ADDRESS: 

Chief,  Medical  Record  Department. 

Building  10.  Room  1N116.  9000 

Rockville  Pike,  Bethesda,  MD  20892; 
Chief,  Nutrition  Department.  Building  10, 

Room  lC-371.  9000  Rockville  Pike, 

Bethesda,  MD  20892. 

NOTIFICATION  procedure: 

To  determine  if  a  records  exists,  write 
to  the  System  Manager  at  the  above 
address.  The  requester  must  provide 
tangible  proof  of  identity,  such  as  a 
driver's  license.  If  no  identification 
papers  are  available,  the  requester  must 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 


willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative.  The 
representative  may  be  a  physician,  or 
other  health  professional,  or  other 
responsible  individual,  who  has 
indicated  that  he  or  she  is  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  The  subject 
individual  will  be  granted  direct  access 
unless  it  is  determined  that  such  access 
is  likely  to  have  an  adverse  effect  on 
him  or  her.  In  that  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative.  The 
individual  will  be  informed  in  writing  if 
the  record  is  sent  to  the  representative. 

A  parent  or  guardian  who  requests 
notification  of  or  access  to  a  child's/ 
incompetent  person's  record  shall 
designate  in  writing  a  family  physician 
or  other  health  professional  (other  than 
a  family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

record  access  procedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

contestino  record  procedure: 

Contact  the  System  Manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 

record  source  categories: 

Referring  physicians,  other  medical 
facilities  (with  patient's  consent), 
patients,  relatives  of  patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
0»-25-0108 
SYSTEM  name: 

Personnel:  Guest  Researchers/Student 
Scientist/Scientists  Emeriti,  HHS/NIH/ 
DPM. 

SECURfTY  classification: 

None. 

SYSTEM  location: 

Office  of  the  Associate  Director  for 
Intramural  Affairs,  NIH.  Building  1, 
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Room  103. 9000  Rockville  Pike, 
Bethesda,  MD.  20892. 

Personnel  and  Administrative  Offices 
of  the  National  Institutes  of  Health 
(NIH). 

CATEaOWES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  using  NIH  facilities  who 
are  not  NIH  employees. 

CATEOOnES  OF  RECORDS  M  THE  SYSTEM: 

Personal  information  including  name, 
address,  date  and  place  of  birth, 
education,  employment,  purpose  for 
which  NIH  facilities  are  desired,  outside 
sponsor,  and  NIH  sponsor. 

authormr  for  maintenance  of  the 
system: 

42  use  241.  Public  Health  Service  Act 

purpose  OF  THE  SYSTEM: 

To  determine  eligibility  to  use  NIH 
facilities,  to  document  the  individual's 
presence  at  NIH.  and  to  record  that  the 
individual  is  not  performing  a  service  for 
the  government. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCUJDWIO  CATEOORIES  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

To  U.S.  Office  of  Personnel 
Management  for  program  evaluation 
purposes; 

To  General  Accounting  Office  for  fund 
disbursement  determinations; 

To  institutions  providing  financial 
support; 

To  a  congressional  office  from  the 
record  of  an  individual  in  response  to  a 
verified  inquiry  from  the  congressional 
office  made  at  the  request  of  that 
individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d]  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  sudi  disclosure  is 


compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PHACTICES  FOR  STORINQ, 
RETRIEVINO,  ACCESSINO,  RETAJNINQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABHJTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  ars  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  followiiig: 

(Ij  Authorized  users:  Access  is 
granted  only  to  personnel  staff, 
administrative  office  staff  and 
management  officials  directly  involved 
in  the  administration  of  the  Guest 
Researcher,  Student  Scientist  and 
Scientist  Emeriti  programs. 

(2)  Physical  safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

(3)  Procedursl  safeguards:  Access  to 
files  is  strictly  controlled  by  system 
personnel.  Records  may  be  removed 
from  the  file  only  with  the  approval  of 
the  system  manager  or  other  authorized 
employees. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual. 

RETENTION  AND  mSPOSAU 

Years  at  NIH:  3  years  after  visit. 
Disposal  methods  include  burning  or 
shredding  paper  materials. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director  for  Operations, 
Division  of  Personnel  Management, 
Bldg.  1,  Rm  19,  NIH,  9000  Rockville  Pike. 
Bethesda,  MD  20892. 


NOTIFICATION  I 

To  determine  if  a  record  exists  and 
where  it  is  located,  contact  Privacy  Act 
Coordinator.  DPM,  Building  31,  Room 
1C39,  NIH.  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  aad  willful  request  for 


acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relatioaship  to  the  c£ild  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEOURE: 

Contact  the  Personnel  Officer  or 
Administrative  Officer  in  whose  office 
the  record  is  located  and  provide 
verification  of  identity  as  described 
under  noti^cation  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTWra  RECORD  PROCBMRE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  NIH  sponsor, 
funding  institution. 

SYSTEMS  EXEMPTED  mOM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0112 
SYSTEM  NAME: 

Extramural  Awards:  Research, 
Research  Training.  Fellowship  and 
Construction  Applications  and  Awards. 
HHS/NIH/OD. 

SECURITY  CLASSIFICATION: 

None. 


SYSTEM  LOCATIOM: 

See  Appendix  I. 


CATEGORIES  OF  INIMVIDUALS  COVERED  BY  THE 

system: 

Grant  and  Cooperative  Agreements 
Applicants  and  Principal  Investigators; 
Program  Directors;  Institutional  and 
Individual  Fellows;  Research  Career 
Awardees. 

CATEGORIES  OF  RECOWOS  IN  THE  SYSTEM: 

Grant  and  cooperative  agreement 
applications  and  review  history,  awards, 
financial  records,  progress  reports  and 
related  correspondence. 


Federal  Register  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Notices 


AUTHOmTY  FOR  MAINTENANCE  OF  THE 
SYSTEM 

Public  Health  Service  Act:  42  USC  241. 
241(c).  (d).  276,  281.  285h  287,  288.  289 
(a),  (d).  (e).  (i),  289(k-2).  487  and  (Pub.  L. 
95-224)  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977. 

PURPOSE  OF  THE  SYSTEM: 

1.  Information  provided  is  used  by 
NIH  staff  for  review,  award,  and 
administration  of  grant  and  cooperative 
agreement  programs  and  projects. 

2.  Information  is  also  used  to  maintain 
communication  with  former  fellows  who 
have  incurred  an  obligation  through  the 
National  Research  Service  Award 
Program. 

3.  Staff  may  also  use  curriculum  vitae 
to  identify  candidates  who  may  serve  as 
ad  hoc  consultants  or  committee  and 
council  members  in  the  grant  and 
contract  peer  review  process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOMM  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

(1)  To  the  National  Technical 
Information  Service  (NTIS).  U.S. 
Department  of  Commerce  for 
dissemination  of  scientiHc  and  Hscal 
information  on  funded  awards 
(abstracts  and  relevant  administrative 
and  flnancial  data). 

(2)  To  the  cognizant  Audit  Agency  for 
auditing; 

(3)  To  the  Department  of  Justice,  a 
court  or  other  tribunal,  froin  the  system 
of  records  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  cmy  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  Utigation.  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  an  effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  record  were 
collected. 

(4)  To  a  congressional  ofHce  ^m  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual; 

(5)  To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations, 


42411 


45  CFR  56.2,  for  opinions  as  a  part  of  the 
application  review  and  award  process; 

(6)  To  a  Federal  agency,  in  response  to 
its  request,  in  connection  with  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter 

(7)  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identiHable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justiHcation  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emei^gency  circiunstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identlHed 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identiHed  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  %vith  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

(8)  To  a  private  firm  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  records  in  a  system. 
Relevant  records  will  be  disclosed  to 
such  a  contractor.  The  contractor  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records; 

(9)  To  the  grantee  institution  in 
connection  with  performance  or 
administration  under  the  terms  and 
conditions  of  the  award,  or  in 
connection  with  problems  that  might 
arise  in  performance  or  administration  if 
an  award  is  made  on  a  grant  proposal. 


POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSINO,  RETAININQ,  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders,  on  computer 
tapes,  microfilm  and  discs,  cards  and  in 
notebooks. 

retrievabiuty: 

Retrieved  by  name,  grant  and 
cooperative  agreement  number. 

SAFEGUARDS: 

A  variety  of  physical  and  procedural 
safeguards  are  implemented,  as 
appropriate,  at  the  various  locations  of 
this  system: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  These  officials  include 
review  groups,  grants  management  staff, 
other  extramural  program  staff,  health 
scientist  administrators,  data  processing 
and  analysis  staff  and  management 
officials  with  oversight  responsibilities 
for  extramural  programs.  Other  one-time 
and  special  access  is  granted  on  an 
individual  basis  as  specifically 
authorized  by  the  System  Manager. 
Authorization  for  access  to 
computerized  files  is  controlled  by  the 
System  Manager  or  designated  official 
and  is  granted  on  a  'need  to  know'  basis. 
Lists  of  authorized  users  are  maintained. 

2.  Physical  Safeguards:  Secured 
facilities,  locked  rooms,  locked  cabinets, 
personnel  screening;  records  stored  in 
order  of  grant  numbers  which  are 
randomly  assigned. 

3.  Procedural  Safeguards:  Access  to 
file  rooms  and  files  strictly  controlled  by 
files  staff  or  other  designated  officials: 
charge-out  cards  identifying  users 
required  for  each  file  used;  inactive 
records  transferred  to  controlled  storage 
in  Federal  Records  Center  in  a  timely 
fashion;  retrieval  of  records  from 
inactive  storage  controlled  by  the 
system  manager  or  designated  official 
and  by  the  NIH  Records  Management 
Officer  computer  files  are  password 
protected  and  access  is  actively 
monitored  by  the  Computer  Center  to 
prevent  abuse.  Employees  are  given 
specialized  training  in  the  requirements 
of  the  Privacy  Act  as  applied  to  the 
grants  program. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  Supplenentary  chapter  PHS  of: 
45-13,  and  Part  6,  "ADP  System  Security 
of  the  HHS  Information  Resource 
Management  Manual." 
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NCTENTKM  ilMD  CNSMMM: 

Years  at  NIH:  1  year  after  close  out 
except  for  Construction  Grants  which 
are  retained  for  3  years  after  close-out. 
Years  at  Federal  Records  Center:  5 
years  except  for  National  Research 
Service  Awards,  9  years  and 
Construction  Awards,  12  years. 

SYSTm  tUNAOER  AND  AOORESS: 

See  Appendix  11. 

NOnnCATION  pmoceoure: 

Write  to  official  at  the  address 
specified  in  Appendix  U  to  determine  if 
a  record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

Rccom  ACCESS  mocEOURc: 

Write  to  the  official  at  the  address 
specified  in  Appendix  IV  to  obtain 
access  to  a  record,  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

COWTCSTmO  RECORD  mOCCOURE: 

Contact  the  official  at  the  address 
specified  in  Appendix  II  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Information  submitted  by  applicant; 
supplemented  by  outside  reviewers  and 
internal  staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISNMS  OF  THE  ACT 

None. 
AppMidix  I—Syatan  Locatiao 

National  Cancer  Institute.  Westwood 
Building.  Room  833.  &333  Weatbard 
Avenue,  Bethesda.  K4D  20882. 

National  Heart.  Lung  and  Blood  Institute, 
Westwood  Building.  Room  7A11. 5333 
Weatbard  Avenue.  Bethesda.  MD  20892 

National  Library  of  Medicine,  Building  38A. 
Room  SNS08, 8000  Rockvilie  Pike,  Bethesda, 
MD  20892 

National  Institute  of  Allergy  and  Infectious 
Dueaaes.  Chief,  Grants  Management 
Branch.  EAP,  Room  726.  Westwood 
Buikiing,  5333  Weatbard  Avenue,  Bethesda. 
MD  20892 

Chief,  Data  Control  Section  OAM.  Room  733, 
Westwood  Building,  5333  Weatbard 
Avenue,  Bethesda,  MD  20692 


National  Institute  of  Diabetes.  Digestive  and 

Kidney  Digeaaes,  Westwood  Building, 

Room  610.  53S3  Westbard  Avenue. 

Bethesda.  MO  20892 
National  Institute  of  Arthritis.  Westwood 

Building.  5333  Westbard  Avenue,  Bethesda. 

MD  20692 
National  Institute  of  Child  Health  and  Human 

Development,  Landow  Building.  Room 

A621,  7910  Woodmont  Avenue.  Bethesda. 

MD  20892 
National  Institute  on  Aging,  Building  31, 

Room  5C39,  9000  Rockvilie  Pike,  Bethesda. 

MD  20892 
National  Institute  of  Dental  Research,  Grants 

Management  Officer,  Westwood  Building, 

Room  518.  5333  Westbard  Avenue, 

Bethesda,  MO  20892 
National  Institute  of  Environmental  Health 

Sciences.  Grants  Management  Officer, 

Building  3.  Room  314. 104  T.W.  Alexander 

Drive,  Research  Triangle  Park,  North 

Carolina  27709 
National  Institute  of  General  Medical 

Sciences.  Grants  Management  Officer. 

Westwood  Building.  Room  938,  5333 

Westbard  Avenue,  Bethesda,  MD  20892 
National  Institute  of  Neurological  and 

Communicative  Disorders  and  Stroke, 

Federal  Building,  Room  10A12,  7550 

Wisconsin  Avenue,  Bethesda,  MD  20892 
National  Eye  Institute,  Building  31,  Room 

6A47,  9000  Rockvilie  Pike,  Bethesda,  MO 

20892 
Division  of  Research  Resources,  BoiMiiig  31, 

Room  5B34, 9000  Rockvilie  Pike.  Bethesda. 

MD  20892 
National  Center  for  Nursing  Research. 

Building  38A  Room  B2-E17,  9000  Rockvilie 

Pike.  Bethesda,  Md  20892 
Washington  National  Records  Center,  4205 

Suitland  Road,  Suitland,  Maryland 

Appendix  II — System  Manager  and  Addnaa 

National  Cancer  Institute.  Grants  Privacy  Act 

Coordinator,  Room  8A18,  Westwood 

Building.  5333  Westbard  Avenue.  Belbaada. 

MD  20892 
National  Heart,  Lung  and  Blood  Institute, 

Administrative  Officer,  Division  of 

Extramural  Affairs.  Room  5A1S,  Westwood 

Building.  5333  Westbard  Avenue,  Bethesda, 

MD  20892 
National  Library  of  Medicine,  Aaaodate 

Director  for  Extramural  Programs,  Building 

3aA  Room  5ISK05.  9000  Rockvilie  Pike. 

Bethesda.  MD  20892 
National  Institute  of  Allergy  and  Infectious 

Diseases,  Chief,  Grants  Management 

Branch,  Room  710,  Westwood  Building, 

Bethesda,  MD  20892 
National  Institute  of  Diabetes.  Digestive  and 

Kidney  Diaeaaea,  Granta  Management 

Officer.  Room  B39.  Weatwood  Building. 

5333  Westbard  Avenue.  Betheada,  MD 

20892 
National  Institute  of  Child  Health  and  Hunan 

Development,  Chief,  Office  of  Granta  ft 

Contracta,  Room  A8Z1,  Landow  Buikiing, 

Bethesda,  MD  20882 
National  Institute  on  Aging.  Granta 

Management  OfHoer,  Room  5C3a  Buikiing 

31 
National  Institute  of  Dental  Research,  Granta 

Management  Officer,  NIDR,  Room  518. 

Weatwood  Building,  5333  Westbard 

Avenue.  Bethesda,  MD  20892 


National  Inatitnte  of  Environmental  Health 
Sciencea,  Granta  Management  Officer, 
Extramural  Progran.  Room  P.O.  Box  12233, 
Reaearch  Triangle  Park.  NC  27709 

National  Inatitute  of  General  Medical 
Sciencea,  Grants  Management  Officer, 
NIGMS,  Room  93a  Weatwood  Building. 
5333  Westbard  Avenue,  Bethesda,  MD 
20892 

National  Inatitute  of  Neurological  and 
Communicative  Disorders  and  Stroke. 
Grants  Management  Officer,  Room  1004A 
Federal  Building.  Bethesda,  MD  20892 

National  Center  for  Nursing  Research,  Acting 
Director,  Division  of  Extramural  Programs. 
Building  38A,  Room  B2E17,  9000  Rockvilie 
Pike,  Bethesda,  MD  20892 

National  Eye  Institule,  Grants  Management 
Officer,  Room  BA5Z,  Building  31,  9000 
Rockvilie  Pike,  Belheada.  MD  20892 

Division  of  Reaearch  Resources,  Director. 
Office  of  Granta  and  Contracta 
Management.  Room  5B34,  Building  31.  9000 
Rockvilie  Pike,  Beftesda,  MD  20892 

Appendix  III— NolifKation  Procedurea 
National  Cancer  Inatitute.  Chief,  Grants 

Adminiatration  Branch.  Room  8A18L 

Westwood  Building 
National  Heart  and  Lung  Inatitute,  Privacy 

Act  Coordinator,  NHLi,  Room  5A50, 

Building  31 
National  Library  of  Medicine,  See  Appendix 

National  Inatitute  of  Allergy  and  Infectioua 

Diaeaaea.  See  Appendix  II. 
National  Inatitute  of  Diabetea,  Digeative  and 

Kidney  Diseases.  Administrative  Officer. 

Room  9A46,  Building  31 
National  Inatitute  of  Child  Health  and  Human 

Development,  See  Appendix  II. 
National  Inatitute  on  A^ng.  See  Appendix  11. 
National  Inatitute  of  Dental  Research,  See 

Appendix  n. 
National  Inatitute  of  Environmental  Health 

Sciencea.  See  Appandix  U. 
National  Inatitute  of  General  Medical 

Sciencea.  See  Appendix  IL 
National  Inatitute  of  Neurological  and 

Communicative  Diaordera  and  Stroke.  See 

Appendix  II. 
National  Eye  Inatitute,  See  Appendix  II. 
National  Center  for  Nursing  Reaeardi.  See 

Appendix  II 
Diviaion  of  Reaearch  Reaourcea,  See 

Appendix  IL 

Appendix  IV— Rsconl  Access  Proceduraa 

Natwnal  Cancer  Inatitute.  Chiet  Granta 

Adminiatration  Branch.  Room  8A18, 

Weatwood  Building 
National  Heart  and  I^ng  Inatitute.  See 

Appendix  DL 
NatHMial  Ubraiy  of  Medicine.  See  Appendix 

IL 
National  InstitBte  of  Allergy  and  Infectioas 

Diaeaaea,  Privacy  Act  Coordinator,  Room 

705,  Weatwood  Bi% 
National  Inatitute  of  Arthritia.  Diabetati. 

Digeative  and  Kidney  Diseases.  See 

Appendix  ID. 
National  Institute  of  Child  Health  and  Human 

Development  See  Appendix  II 
National  Inatitute  on  Aging.  See  Appendix  n. 
National  Institute  of  Dental  Researdi 
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Grants  Management  Officer,  NIDR,  Room 

5U.  W«(twood  Buildi^ 
NaiioBal  InatiUite  of  Envirooaental  Health 

Sciences,  Sec  A{>pendix  H. 
National  Institute  of  General  Medical 

Sciences,  Privacy  Act  Coordinator,  Room 

9A05,  Westwood  RiuMigfl 
National  Institute  of  Neurological  and 

CoRHMuricative  Disorders  and  Stroke, 

Head.  Adminisiretion  Mynt  Section,  Room 

flA47.  Boildteg  31 
National  Eye  Institute,  Administrative 

Officer.  Room  eA31.  BariMmg  31 
Division  of  Research  Resourcea.  Privacy  Act 

Coordiaator.  Room  SBU.  Buildii^  31. 


O9-2S-01M 


tvcnMi 

Administnliaii:  Pharmacologsr 
Research  Associates,  HHS/NIH/ 
NIGMS. 

SECunrrv  ciASStficATiON: 

None. 

•VSTEM  location: 

National  Institutes  of  Health. 
Westwood  Bldg.,  Room  919.  5333 
Westbard  Avenue.  Bethesda,  Marjrland 
20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

CATEOOmES  OF  INOIVIOUAL*  COVEMD  BV  THE 
SYSTEM: 

Applicants  for  positions  as 
Pharmacology  Research  Associates  with 
the  National  Institute  of  General 
Medical  Sciences  (NIGMS). 

Individual  application  fonn, 

academic  transcripts  and  references. 

AUTHOWTV  PON  MAINTINANCE  OP  THE 


42  U.S.C.  209. 


(1)  For  review,  award,  and 
administration  of  the  Pharmacology 
Research  Associate  Program  (PRAT). 

(2]  For  consideratioa  of  the  applicant 
by  other  NDi  Associate  Programs  at  the 
applicant's  request 

ROUTINE  USES  OP 
TME 


lOPaUGHI 

DiackMure  may  be  made  to  a 
congressional  office  froaa  the  record  of 
an  individiiai  in  response  to  an  inquiry 
from  the  congressional  ofBce  made  at 

the  request  of  that  individuaL 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disdose 
inf onnation  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 


employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  emplojree;  or  (d)  the 
United  States  or  any  agency  Aereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided,     .,, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PNACTKES 
RrrWEVINO, 

ICP 


storaoe: 

File  folders. 


By  name  of  applicant 


Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
profect  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

(1)  Authorized  users:  Employees  who 
maintain  the  system  are  instructed  to 
grant  access  only  to  authorized 
personnel  (System  Manager  and  staff 
assigned  to  the  program). 

(2)  Physical  safeguardr  The  records 
are  maintained  in  locked  ffle  cabinets 
when  not  in  use  and  system  location  is 
locked  during  non-working  hours. 

(3)  Procedural  safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 
by  responsible  individuals  who  have 
been  instnicted  in  the  Privacy  Act 
requirements.  Records  are  returned  to 
the  locked  cabinets  when  not  in  use. 


1.  Raoonis  of  applicants  who  are 
admitted  to  the  program  are  kept  not 
more  than  five  years.  2.  Records  of 
applicants  who  are  not  admitted  to  the 
program  are  kept  for  one  year.  All 
records  are  shredded  after  proper  time 
has  elapsed. 


Director,  PRAT  Program, 
rttatmacological  Sciences,  NIGMS, 
Westwood  BMg.,  Room  919,  Bethesda, 
Maryland  20892. 


NOnpiCATIOH 

To  determine  if  a  file  exists,  write  to 
the  System  Manager  and  provide  the 
following  information:  applicant's  name, 
date  of  application. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 


RECONO  ACCESS  I 

Same  as  notification  piocedures. 
Requesters  should  ako  reasonably 
spMnfy  the  record  contents  being  sought. 


CONTESTINO  RECORD  I 

Write  to  System  Manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 


Information  provided  by  applicants, 
university  registrars,  and  references. 

CERTAIN 


PROVISIONS  OP  THE  ACT 

None. 
09-2S-0140 
SYSTEM  HASK: 

Intetnatiooal  Activities:  International 
Scientific  Researchers  in  Intramural 
Laboratories  at  the  National  Institutes  of 
Health,  HHS/NIH/HC 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATWH: 

Fogarty  International  Center.  Building 

18A.  Room  101;  and 
Division  of  Computer  Research  and 

Technology.  Building  12A.  Room  3061. 

National  Institutes  of  Health.  9000 

Rockville  Pike.  Bethesda.  Maryland 

20892. 

Ancillary  records  are  located  in  the 
Office  of  the  Associate  Director  for 
Intramural  Affairs,  laboratories, 
administrative  and  personnel  offices 
where  participants  are  assigned.  Write 
to  System  Manager  at  the  address  below 
for  the  address  of  the  Federal  Records 
Center  where  records  are  stored. 

CATMOWMS  OP  WmWnOUALS  COVERED  RYTWB 
SYSTEM: 

Health  scientists  at  all  levels  of  their 
postdoctoral  or  equivalent  research 
careers  who  are  invited  to  the  National 
Institutes  of  Health  for  further  treining 
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or  to  conduct  research  in  their 
biomedical  specialties  under  the 
auspices  of  FIC's  administration  of 
International  Activities.  Most  of  these 
scientists  are  foreign,  however  some 
may  be  resident  aliens  or  U.S.  citizens. 

Individuals  in  these  catagories  include 
Visiting  Associates.  Visiting  Scientists, 
Foreign  Special  Experts  who  are 
employees  and  Visiting  Fellows.  Guest 
Researchers,  Exchange  Scientists. 
International  Research  Fellows,  and 
Fogarty  Scholars  and  Residents  who  are 
not  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

History  of  fellowship,  employment 
and/or  stay  at  NIH;  education, 
immigration  data  and  references.  For 
payroll  purposes,  social  security 
numbers  are  requested  of  all  applicants 
accepted  into  the  program. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  2421  and  Section  307  of  the 
Public  Health  Service  Act. 

PURPOSE  OF  THE  SYSTEM: 

To  document  the  individual's  presence 
at  the  NIH,  to  record  immigration 
history  of  the  individual  in  order  to 
verify  continued  eligibility  in  existing 
programs,  and  to  meet  requirements  of 
22  CFR.'Toreign  Relations" 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
US,  including  the  General  Accounting 
Office,  for  purposes  of  investigations, 
inspections  and  audits,  and  in 
appropriate  cases,  to  the  Department  of 
Justice  for  prosecution  under  civil  and 
criminal  laws. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 


records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  or  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  file  cards,  computer  tapes  and 
microfilm. 

retrievabiuty: 

By  name,  country  of  citizenship, 
institution,  fellowship  number. 

SAFEGUARDS: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  included  under  this  system 
according  to  the  sensitivity  of  the  data 
they  contain. 

(1)  Authorized  Users.  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIG  program  staff.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

(2)  Physical  Safeguards.  The  records 
are  maintained  in  locked  file  cabinets, 
and  offices  are  locked  during  off-duty 
hours. 

(3)  Procedural  Safeguards.  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  requeit  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  users;  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13,  and  P&rt  6,  "ADP  System 
Security"  of  the  HHS  Information 
Resource  Management  Manual. 

retention  aw>  disposal: 

Records  of  successful  are  retained 
indefinitely. 

SYSTEM  manager  AND  ADDRESS: 

Chief,  International  Visitors  Center, 
Building  16,  Room  101,  Fogarty 
International  Center,  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 


notification  procedure: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
System  Manager  as  listed  above. 
Verification  of  identity  is  required. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sousht. 

contesting  record  PROCEDURE: 

Contact  the  official  listed  under 
notification  procedure  above,  and 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals  and  other  federal 
agencies. 

SYSTEMS  EXEMPTB)  FROM  CERTAIN 
PROVISIONS  OF  THC  ACT 

None. 
09-25-0053 

SYSTEM  name: 

Clinical  Research:  Vision  Studies, 
HHS/NIH/NEI. 

SECURITY  CLASSIFKATION: 

None. 

SYSTEM  location: 

Building  10.  Room  10N325.  NIH.  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  and  subjects  in  the  National 
Eye  Institute  research  studies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history  as  relevant  to  vision 
research. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241.  289i.  289k. 
PURPOSE  OF  THE  SYSTEM: 

1.  To  gather  photographic  evidence  of 
various  stages  or  progressions  of  certain 
visual  disorders;  2.  To  record  certain 
diagnostic  test  results  (such  as  color 
vision  testing)  in  the  compilation  of 
empirical  data  to  support  research 
evaluations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PUftPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
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researchers  and  their  staff  in  order  to 
accomplish  the  researdi  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

Certain  infections  diseases  may  be 
reported  to  State  Government  as 
required  by  law. 

In  the  event  of  litigation  where  the 
defendant  is  [a]  the  Department,  any 
component  of  the  Dqiartment,  or  any 
employee  of  the  Department  in  his  or 
her  offiaal  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successfal,  is  Hkely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  npon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Pnblic 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  die 
purpose  for  which  the  records  were 
collected. 


DISPOSIiraOF 

stoiuoe: 
Records  are  stored  in  file  cabinets. 

RETRIEVABiUTV: 

Records  are  retrieved  by  name  and 
cross  referenced  by  anatomical  enti^. 

SAFEQUAMOS: 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
regular  access  only  to  HHS  scientists 
conducting  research  and  physicians 
treating  the  patient  whose  records  are 
involved.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specificafly 
authorized  by  the  system  manager.  File 
cabinets  are  in  lofioed  rooms  aiHl  access 
to  files  is  stricdy  controlled.  SpedficaUy, 
records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
authorised  enployees. 


RETOmONM 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

SYSTEM  SUUMOeN  iMID  AODRESS: 

Clinical  Director,  NEI,  Building  10, 
Room  10N313,  NIH.  9000  Rockvilie  Pike. 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDUKE: 

To  determine  if  a  record  exists, 
contact  Executive  Officer,  NEL  Building 
31,  Room  6A05,  NIH.  9000  Rockvilie 
Pike,  Bediesda.  MD  20B02. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  mtviirr^]/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  sul^ect  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEOUIIE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 


CONTESnMQI 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought 


RECORD  SOURCE  CATEOORIESI 

Medical  examinations  conducted  by 
and  under  the  direction  of  the  research 
investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OF  TME  ACn 

None. 
09-2S-0891 

SYSTEM  name: 

Administration:  General  Files  on 
Employees,  Donors  and  Correspondents. 
HHS/NIH/NEI. 


Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  are  stored. 


CATE( 
SVSTOK 

Donors  of  gifts,  employees, 
correspondents  of  the  National  Eye 
Institute  (NEIJ. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Budget,  administrative  services, 
correspondence. 

AUTHORrry  for  maintenance  of  thc 
system: 

42U.S.C.289i. 
PURPOSE  OF  THE  system: 

1.  To  authorize  and  approve  paymeut 
of  official  travel; 

2.  To  identify  certain  donors  of 
unconditional  gifts  to  the  National  Eye 
Institute; 

3.  To  record  certain  delegations, 
permit  holders,  and  submitters  of 
suggestions; 

4.  To  maintain  a  mailing  list  of 
persons  in  the  vision  research 
community; 

5.  To  provide  service  or  information  to 
specific  requesters; 

6.  To  maintain  accountability  records 
of  federal  property  custodians; 

7.  To  communicate  with  collaborating 
investigators  in  vision  research. 


None. 

system  locatioh: 

Building  31.  Room  eA03,  NIH.  9000 
Rockvilie  Pike,  Bediesda,  MD  20892. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  MCUIDMa  CATEOORKS  OF 
USERS  AMD  THE  PURPOSCS  OF  SUCH  uses: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  coogressioual  office  made  at 
the  request  erf  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disdose 
information  from  tfaia  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof  or  (b)  any  HHS 
employee  in  his  or  her  offidal  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacify  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  Oiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigatioB.  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided. 
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however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

MUCICS  AND  nUCnCCS  FON  STOmNO, 
HETWfVMQ,  ACCtSSMQ,  RtTAINMO.  AND 

nsMMmo  or  KCONos  m  TMK  svctem: 

STORAOe 

Records  are  stored  in  file  folders. 

HETINEVABUJTV: 

Records  are  retrieved  by  name  and 
subject  area. 

SAFEOUANOS: 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
regular  access  only  to  staff  with 
designated  responsibilities  directly 
related  to  the  purpose  for  which  the 
records  are  kept.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

RETENTION  ANO  OMPOIAL: 

Years  at  NIH:  1.  Disposal  methods 
include  burning  or  shredding  paper 
materials. 

SYSTEM  MANAQEM  AND  AOORESS: 

Executive  Officer,  NEI,  Building  31, 
Room  6A05,  NIH,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PnOCEOURe: 

To  determine  if  a  record  exists,  write 
to:  Records  Management  Officer.  NEI, 
Building  31,  Room  6A31,  NIH.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECOIID  ACCESS  PROCSDUIIE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTmO  RECOnO  PflOCEDURE: 

Contact  the  official  imder  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction. 

RECOIIO  SOURCE  CATE00RIE8: 

Individuals. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0121 
SYSTEM  NAME: 

International  Activities:  Senior 
Intemationtl  Fellowships  Program. 
HHS/NIH/FIC. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  locattion: 

Bldg.  38A,  Room  617.  NIH.  9000 
Rockville  Pike,  Bethesda,  MD,  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  are  stored. 

categories  of  individuals  covered  by  the 
system: 

Applicants  for  Senior  International 
Fellowships, 

categories  of  records  in  the  system: 

Applications  and  associated  records 
and  reports. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  242e. 

PURPOSE  OF  niE  system: 

For  award  and  administration  of 
fellowships  to  outstanding  faculty 
members  in  mid-career  from  U.S. 
biomedical  research  and  educational 
institutions  for  study  abroad. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Each  fellow's  home  institution 
receives  a  notice  of  award  and  funding 
for  the  fellowship. 

Applications  are  made  available  to 
authorized  employees  and  agents  of  the 
U.S.,  including  the  General  Accounting 
Office  for  purposes  of  investigations, 
inspections  and  audits,  and  in 
appropriate  cases,  to  the  Department  of 
Justice  for  proper  action  under  civil  and 
criminal  laws. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 


is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  computer  discs. 
retrievability:    ' 
Name  and  fellowship  number. 

safeguards: 

(1)  Authorized  Users.  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Fogarty  International  Center  (FIC) 
program  staff  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  nead  to  know  basis  as 
specifically  authorized  by  the  the 
System  Manager. 

(2)  Physical  Safeguards.  The  records 
are  stored  in  locked  file  cabinets  and 
offices  are  locked  during  off-duty  hours. 

(3)  Procedural  Safeguards.  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employees.  For 
computerized  records  access  is 
controlled  by  the  use  of  security  codes 
known  to  authorized  users  and  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access. 

retention  and  disposal: 

Number  of  years  held  at  NIH:  1. 
Number  of  years  held  at  Federal 
Records  Center  before  disposal:  5. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  International  Research  Awards 
Branch.  Bldg.  38A,  Room  617, 9000 
Rockville  Pike,  Bethesda,  Md.  20892. 

notification  procedure: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager,  listed  above.  The 
requester  must  abo  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
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certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECOnO  ACCESS  PROCEOUIIE: 

Same  as  notiHcation  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINQ  RECOm  raOCEOURC: 

Contact  the  ofRcial  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  applicants 
and  persons  supplying 
recommendations  through  the  Division 
of  Research  Grants. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
cross  referenced  by  anatomical  entity. 

SAFEGUARDS: 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
regular  access  only  to  HHS  scientists 
conducting  research  and  physicians 
treating  the  patient  whose  records  are 
involved.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specifically 
authorized  by  the  system  manager.  File 
cabinets  are  in  locked  rooms  and  access 
to  files  is  strictly  controlled.  Specifically, 
records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
authorized  employees. 

retention  and  disposal: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

RECORD  SOURCE  CATCOORMES: 

Medical  examinations  conducted  by 
and  under  the  direction  of  the  research 
investigators. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-2S-0126 

SVSTCMNAMC: 

Clinical  Research:  National  Heart, 
Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Records  included  in  this  system  are 
located  in  hospitals,  universities, 
research  centers,  research  foundations, 
and  coordinating  centers  under  contract 
with  the  National  Heart  Lung,  and 
Blood  Institute,  and  in  NHLBI  facilities 
in  Bethesda,  Maryland.  A  list  of 
locations  is  available  &om  the  System 
Manager. 

CATEOORKS  OF  MNNVIOUALS  COVERED  SY  THE 
system: 

Participants  in  these  studies  include 

(1)  individuals  who  have  been  or  who 
are  presently  being  treated  by  the 
National  Heart,  Lung,  and  Blood 
Institute,  for  diseases  or  conditions  of 
the  heart,  lung,  blood  vessels  and  blood; 

(2)  individuals  whose  physical,  genetic, 
social,  economic,  environmental, 
behavioral  or  nutritional  conditions  or 
habits  are  being  studied  in  relation  to 
the  incidence  of  heart,  lung,  blood  vessel 
and  blood  diseases  among  human 
beings;  (3)  normal  volunteers  who  have 
agreed  to  provide  control  data  germane 
to  these  studies. 

CATCOOmSS  OF  RtCOROS  M  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  statistical 
information  resulting  from  or  contained 
in  research  findings,  medical  histories, 
vital  statistics,  personal  interviews, 
questionnaires,  or  direct  observation. 
The  system  also  includes  records  of 
current  addresses  of  study  participants, 
photographs,  fingerprints,  and 
correspondence  from  or  about 
participants  in  these  studies. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sec.  412,  413  of  the  Public  Health 
Service  Act  (42  U.S.C.  287a,  287b) 

PURPOSE  OF  THE  system: 

(1)  Summaries  of  data  resulting  from 
these  studies  are  used  by  the  National 
Heart,  Lung,  and  Blood  Institute  to 
monitor  and  evaluate  the  incidence  of 
the  diseases  or  the  conditions  under 
investigation  and  the  relationship  of 
various  factors  to  the  occurrence  of 
these  diseases.  (2)  The  summaries  are 
also  used  for  program  planning  and 
evaluation  purposes. 


ROUTMB  USES  OF  RSCOROS  MANITAINCO  IN 
THE  SYSTEM,  INCLUDWiO  CATEGORKl  OF 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  coUected.  The 


recipients  are  required  to  protect  such 
records  frtun  improper  disclosure. 

2.  Referrals  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specifrc  research 
projects  to  the  Smithsonian  Institution  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Ina 

3.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

4.  Where  the  appropriate  official  of 
the  Department,  pursuant  to  the 
Department's  Freedom  of  Information 
Regulation  determines  diat  it  is  in  the 
public  interest  to  disclose  a  record 
which  is  otherwise  exempt  &x>m 
mandatory  disclosure,  disclosure  may 
be  made  from  this  system  of  records. 

5.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
Hie  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c]  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  PubUc 
Health  Service  in  connection  with  such 
individual  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

8.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
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from  the  congressional  office  made  at 
the  request  of  that  indivkhia]. 

9.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(a]  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1]  caimot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  recipient  to 
(1]  estabUsh  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosiu'e 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3}  make  no 
further  use  or  disclosxuv  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c]  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or  (d)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

pouacs  AND  Pfucnccs  rem  tromNO, 
HrrmcviNo,  Acctssmo,  nKTumma,  and 

DWraStMO  OF  RECOMM  M  THC  system: 

STOiuai: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  discs,  punched  cards. 
bound  note  books. 

RFmiEVABiLrrv: 

Name  and/or  participant 
identification  number. 

SAreQUANDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 


instructed  to  grant  regular  access  only  to 
authorized  researchers,  physicians  and 
their  assistants  whose  duties  require  the 
use  of  such  information. 

2.  Physical  safeguards:  Records  are 
kept  in  locked  file  cabinets  and  in  some 
instances  in  locked  offices  or  guarded 
buildings.  Locations  are  locked  during 
non-working  hours,  and  are  attended  at 
all  times  during  working  hours. 

3.  Procedural  safeguards:  Access  to 
the  data  is  controlled  by  the  System 
Manager  and  the  Project  Officer.  Data 
stored  in  computers  is  accessed  through 
the  use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  destroyed 
according  to  the  authority  of  the  NIH 
Records  Control  Schedule  (HHS  Records 
Management  Manual,  Appendix  B-361}, 
section  3000-G.  For  a  copy  of  this 
authority,  write  to  the  System  Manager. 

SVSTEM  MANAQln  AND  AOORESS: 

Associate  Director  for  Epidemiology 
and  Biometry,  National  Heart  Lung,  and 
Blood  Institute,  Federal  Building,  2C-08, 
7550  Wisconsin  Avenue,  Bethesda,  MD 
20892. 

NOTIFICATION  PHOCEDURC 

To  determine  if  a  record  exists, 
contact:  NHLBB  Privacy  Coordinator, 
Building  31,  NIH.  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Requesters  must  provide  the  following 
information  in  writing: 

1.  Full  name: 

2.  Name  and  location  of  research 
study;  and 

3.  Approximate  dates  of  enrollment. 
The  requester  must  also  verify  his  or 

her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 


the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member]  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity.        | 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTMMl  RKORO  PROCEDURE: 

System  Manager  as  indicated  above. 
The  contestor  must  reasonably  specify 
in  writing  the  record  contents  at  issue 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 

RECORD  SOURCE  CATEOORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  and  clinical  research 
observations.        I 

SVSTmS  EXEMPTSD  MOM  ( 
PROVISIONS  OF  THE  ACT. 

None. 


I  CERTAIN 


09-25-134 

SVSTEM  name: 

Clinical  Research:  Epidemiology 
Studies,  National  Institute  of 
Environmental  Health  Sciences.  HHS/ 
NIH/NIEHS. 

SECURTTV  CLASSIFICATION: 

None. 

SYSTEM  location: 

National  Institute  of  Environmental 
Health  Services  (NIEHS),  Environmental 
Biometry  Branch,  P.O.  Box  12233, 
Research  Triangle  Park,  North  Carolina 
27709. 

and  at  hospitals,  medical  schools, 
universities,  research  institutions, 
commercial  organizations,  state 
agencies,  and  coll^jorating  government 
agencies.  Inactive  records  may  be  stored 
in  a  Federal  Records  Center.  A  list  of 
locations  and  contracts  is  available 
upon  request  made  to  the  System 
Manager. 

CATEGORIES  OF  INOtVOUALS  COVERED  BY  THE 
SYSTEM: 

Adults  and  minors,  both  male  and 
female,  with  known  or  suspected 
diseases,  maladies,  chemical  or 
biological  contaminations,  as  well  as 
normal  or  non-suspect  individuals  and 
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minors  in  control  or  study  groups  for  the 
purposes  of  comparison.  Individuals 
included  in  this  system  of  records 
normally  have  volunteered  to 
participate  in  the  study  and  voluntarily 
provided  information  for  inclusion  in  the 
system.  The  participants  may  be.  but  are 
not  limited  to.  patients;  workers  subject 
to  specific  environments;  individuals 
selected  because  of  social,  nutritional, 
physical,  genetic  and  economic 
conditions  and  behavioral 
characteristics;  and  members  of  the 
general  population  subject  to  the  variety 
of  contaminants  present  in  the 
environment. 

CATEOORIES  OF  RECORDS  IN  THf  SVSTEM: 

This  system  consists  of  a  variety  of 
records  pertinent  to  an  individual's 
current  health  status:  Medical  history: 
occupational  history  and  work 
environments;  and  selected  items  of 
personal  data  such  as  smoking  habits, 
family  size,  family  medical  history  and 
domiciles.  Examples  of  information 
which  may  be  included  in  this  system 
are  name,  social  security  number,  date 
of  birth,  weight,  height,  sex,  race, 
medical  history,  blood  type,  laboratory 
results,  examination  findings,  current 
and  previous  medications  received,  list 
of  employers,  descriptions  of  the  work 
environment,  substances  or  compounds 
routinely  handled  or  exposed  to,  and  a 
history  of  current  and  previous 
residences. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

National  Institute  of  Environmental 
Health  Sciences  uses  the  data  collected 
to:  (1)  Determine  whether  or  not  general 
conditions,  chemicals  and/or  other 
substances  found  in  the  environment 
have  effects  on  the  health  and  well 
being  of  individuals  or  groups  of 
individuals;  (2)  Determine  how  these 
conditions,  chemicals  or  other 
substances,  acting  by  themselves  or  in 
combination,  produce  adverse  effects  on 
health;  (3)  Identify  individual  or  group 
characteristics  that  make  a  person 
susceptible  to  chemical  contamination, 
disease  or  other  adverse  health  ejects 
from  these  environmental  conditions  or 
agents;  (4)  Determine  whether  there  is  a 
general  or  background  level  of  exposure 
or  other  chemical  effects  in  a  local  area, 
regional  area,  or  nationally  as  well  as 
within  general  or  specific  work 
environments;  (5)  Develop  and/or 
validate  epidemiologic  or  laboratory 
methods  for  detecting  adverse  ejects 
due  to  environmental  exposures:  (6) 
Determine  the  scientific  basis  for 


advising  regulatory  agencies  such  as  the 
Environmental  Protection  Agency,  the 
National  Institute  of  Occupational 
Safety  and  Health  and  the  Department 
of  Labor's  Occupational  Safety  and 
Health  Administration  regarding  the 
adverse  health  effects  of  substances  and 
conditions  found  in  the  environment;  (7) 
Determine  the  scientific  basis  for 
advising  local,  state,  other  governmental 
agencies  and  international  governments 
regarding  the  adverse  health  effects  of 
substances  and  conditions  found  in  the 
environment;  (8)  Determine  the  scientific 
basis  for  advising  the  Congress, 
industry,  workers,  scientiHc  or  public 
agencies  and  other  interested  parties 
regarding  the  known  or  potential  for 
adverse  health  effects  from  exposure  to 
substances  or  conditions  found  in  the 
environment. 

ROUTINE  USES  OF  RECORDS  MAHHTAINEO  Mt 
THE  SYSTEM,  MICUJOiNa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  bom  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
the  individual  in  response  to  an  inquiry 
from  the  congressional  o^ice,  made  at 
the  request  of  the  individual,  and  in  the 
case  of  a  minor,  the  minor's  parent  or 
legal  guardian. 

3.  Referrals  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  speciffc  research 
projects  to  the  Smithsonian  Institution  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Inc. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advioe. 

5.  Where  the  appropriate  ofHcial  of 
the  Department,  pursuant  to  the 
Department's  Freedom  of  Information 
Regulation  determines  that  it  is  in  the 
public  interest  to  disclose  a  record 
which  is  otherwise  exempt  from  a 
mandatory  disclosure,  disclosure  may 
be  made  from  this  system  of  records. 

6.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 


7.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  pro\ided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
Rt  I RKVINO,  ACCESSINO.  RCTAWMHO,  AND 
DISPOSINO  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Information  is  stored  in  one  of  a 
combination  of  the  following  mediums: 
file  folders,  data  forms,  punch  card, 
magnetic  tape  discs. 

retrievabiuty: 

Information  is  retrieved  by  personal 
identifier  such  as  name  or  code  number. 
Social  security  numbers  which  are 
supplied  on  a  voluntary  basis  also  are 
used  for  retrieval. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

(1)  Authorized  users:  Use  of  these 
records  is  limited  to  those  persons 
whose  official  duties  require  such 
access.  Access  to  the  information  is 
controlled  by  the  Project  Officer  or  his 
representative  at  remote  locations. 
Contractors  or  collaborating 
researchers,  by  formal  agreement 
comply  with  the  provisions  of  the 
Privacy  Act  and  Department  regulations. 

(2)  Physical  safeguards;  Hard  copy 
data  is  maintained  in  locked  file 
cabinets  at  the  National  Institute  of 
Environmental  Health  Sciences  or 
remote  study  locations.  Information 
stored  in  computer  systems  is  accessible 
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only  through  pn^ier  scqwencing  of  signal 
command*  and  access  codes  specifically 
assigned  to  the  Project  Officer  or 
contractor  in  accordance  with 
Departmental  standards  and  National 
Bureao  of  StaBdards  guidelines. 

(3)  Procedural  safeguards:  Subjects 
directly  paxticipatiBg  m  studies  are 
advised  that  their  idmtity  is  knotvn  only 
to  those  persons  involved  in  conducting 
the  study,  and  that  any  published 
frndiogs  will  be  in  a  fomat  which 
precludes  individual  identification. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13. 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  HiSJif:  4&-13, 
and  part  6.  AOP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual 

MTENTKMI  AND  OHMCilL: 

The  records  are  maintained  until  they 
are  no  longer  required  for  the  research 
purpo8e(s)  for  which  the  record  was 
established.  The  records  are  destroyed 
by  shredding,  burning,  or  other 
appropriate  means  so  as  to  render  them 
illegible.  Computer  tapes  and  discs  are 
erased. 


SYSTEM  H/MAOat  AND  i 

Chief,  Biometry  Branch,  National 
Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233,  Research 
Triangle  Park,  North  Carolina  27709, 


NOTinCATIONI 

Normally,  individuals  would  know 
whether  a  file  existed  on  the  basis  of 
their  voluntary  participation  and 
provision  of  data.  However,  individuals 
may  write  to  the  System  Manager  to 
determine  if  a  file  exists.  The  requester 
must  also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine.  In  writing,  they  should 
provide  the  following  data: 

a.  Complete  name  at  the  time  of  the 
study. 

b.  Birthdate. 

c.  Home  address  at  the  time  of  the 
study. 

d.  The  facility  where  the  examination 
was  given  or  ii^ormation  otherwise 
collected. 

e.  Date,  or  approximate  dates  when 
information  was  collected  or  an 
examination  conducted. 

f.  Name  of  study  if  known. 


g.  A  current  name,  address  and 
telephone  nianber  where  they  can  be 
reached. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  A  parent 
or  guardian  who  requests  notification  of, 
or  access  to,  a  child's  or  incompetent 
person's  medical  record  shall  designate 
a  family  physician  or  other  health 
professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECOm  ACCtat  niOCEDURC 

The  same  information  as  outlined 
under  notification  procedures  is  needed 
for  access  to  records.  The  request 
should  be  addressed  to  the  System 
Manager. 

coNTESTmo  mcofiD  PRoccoum: 

Write  to  the  System  Manager  and 
specify  the  record  and  the  information 
to  be  contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction. 


RECORD  SOURd  CATEGORIES: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government, 
u.  ■versities,  medical  schools,  hospitals, 
commercial  institutions,  labor  and  trade 
organizations.  State  agencies, 
international  agencies,  foreign 
governments,  other  U.S.  Government 
agencies,  patients  and  normal 
volunteers,  pl^sicians,  researchers  and 
other  collaboiBting  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONa  OF  THE  ACT 

None. 
09-25-0154 
SYSTEM  name: 

Biomedical  Research:  Records  of 
Subjects  in  Clinical  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control,  HHS/NIH/NCI. 

SECURITY  classfkation: 
None.  I 

SYSTEM  location: 

Blair  Building.  Room  6A01,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892 

Building  12,  NIH,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

and  at  hospitals,  medical  schools, 

universities,  research  institutions. 


commercial  organizations,  collaborating 
State  and  Federal  Government  agencies, 
and  Federal  Records  Centers.  Write  to 
System  Manager  at  the  address  below 
for  the  address  of  current  locations. 

CATEGORIES  OF  INOIVIOUAL8  COVERED  BY  THE 

systbm: 

Adults  and  chiUlren  in  the  following 
categories:  Patients  with  cancer;  persons 
for  whom  cancer  risk  can  potentially  be 
lowered;  and  persons  without  signs  or 
sjrmptoms  who  may  be  identified 
through  screening  and  detection 
methods  as  having  cancer  or  being  at 
increased  risk  of  developing  cancer.  For 
certain  types  of  epidemiologic  studies, 
e.g.,  case-control  studies.  NCI  may  also 
collect,  for  purposes  of  comparison, 
records  on  other  persons.  These 
comparison  groups  could  include  normal 
individuals  (e.g.,  femily  members  or 
neighborhood  controls),  or  other  patient 
groups  (e.g.,  hospital  controls)  who  do 
not  have  cancer  or  are  not  at  a 
particularly  high  risk  of  developing 
cancer. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Information  identifying  participants 
(such  as  name,  address,  social  security 
number],  medical  records,  progress 
reports,  correspondence, 
epidemiological  data,  and  records  on 
biological  specimens  (e.g.,  blood, 
tumors,  urine.  etc)k 

AUTHORfTY  FOR  MAHtTENANCE  OF  THE 
SYSTEM: 

Sections  301.  Research  and 
Investigation,  and  Title  IV.  Part  A. 
National  Cancer  Institute,  of  the  Public 
Health  Service  Act  (42  U.S.C.  241,  and 
281-286). 


Records  in  this  System  will  be  used: 
(1)  To  evaluate  cancer  control  programs, 
including  prevention,  screening, 
detection,  diagnosis,  treatment, 
rehabilitation,  and  continuing  care;  (2)  to 
identify  characteristics  of  persons  who 
may  be  particularly  susceptible  to 
environmental  or  occupational  factors 
or  substances  which  cause  or  prevent 
cancer,  and/or  to  cancer  (3)  to 
determine  risk  factors  or  substances 
whidi  cause  or  prevent  cancer,  and  the 
ways  in  which  they  do  so;  (4)  to 
evaluate  statistical  and  epidemiological 
methodologies  for  risk  factor 
assessment,  clinical  trials,  cancer 
control  studies,  and  the  study  of  the 
natural  history  of  cancers;  (5)  to  plan 
for,  administer,  and  review  research 
activities  as  desa^>ed  in  the  above 
purposes;  (6)  infonbation  frran  this 
system  may  be  reported  to  the  Food  and 
Drug  Administration  (FDA)  as  a 
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condition  for  approval  of  cliBical 
investigations  of  new  drugs,  or  to  report 
adverse  effects  of  drugs  so  that  FDA  can 
make  informed  decisions  on  authorizing 
use  of  such  drugs. 

ROUTINE  UKS  OF  NBC(HIO«  HMNTMNB)  M 
THE  SVSTBI,  MCUiOWQ  CATEaOMU  OF 
USERS  AMD  TME  PWiraSeS  OF  SUCH  ttWft 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purposes  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  rec^ient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  ttie  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditicms,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properiy  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 


subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d]  when  required  by  law;  (e)  has 
secured  a  wmtten  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  Of  that  individual. 

8.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  o^cial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  sudi 
disclosure  is  compatible  widi  ^e 
purpose  for  which  the  records  were 
collected. 

FOUaES  AND  FtMCneCS  FOR  STOMMO. 
RETRKVma,  ACCESSINO,  RETAHNNO  AND 
I  OF  RECORDS  M  IflB  t 


storaoe: 

File  folders,  microfilm,  charts,  graphs, 
computer  tapes,  disks,  and  punch  cards. 

retrievabiuty: 

By  name,  Social  Security  Number 
when  supplied  voluntarily  or  contained 
in  existing  records  used  in  projects 
under  this  system,  or  other  identifying 
number. 

safeouards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particulcu*  records  maintained  in  each 
project  Each  site  implements  peraonnel, 
physical  and  procedural  safeguards  sadi 
as  thefoUowfng: 

(1)  Authorized  userr  &nployees  who 
maintain  reootds  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists,  and  support  staff 
of  the  National  Cancer  institute  (NCI), 
or  its  contractors,  grantees  or 
collaborators  who  need  such 


information  in  order  to  contribute  to  the 
research  or  administrative  purposes  of 
the  system.  The  System  Manager 
specifically  autfamizes  one-time  and 
special  access  by  others  on  a  need-to- 
kiiow  basis  consistent  with  the  purposes 
and  routine  uses  of  the  system. 

(2)  Physical  safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  and 
records  storage  locations  are  locked 
during  ofiF-duty  hours.  Input  data  for 
computer  files  is  coded  to  avoid 
individual  identification.  Where 
possible,  information  on  individual 
identities  is  kept  separate  fix)m  data 
used  for  analysis. 

(3)  Procedural  saf^uards:  Access  to 
manual  files  is  granted  only  to 
authorized  personnel,  as  described 
above.  Access  to  computer  files  is 
controlled  duougti  security  codes  known 
only  to  authorized  users.  Names  and 
other  details  necessary  to  identify 
individuals  are  not  included  in  data  files 
used  for  analysis.  These  files  are 
indexed  by  code  niunbers.  Code 
numbers  and  complete  identifiers  are 
linked  only  if  there  is  a  specific  need, 
such  as  for  data  verification. 

Contractors,  grantees  or  collaborators 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  permitted  by 
the  ftivacy  Act  Mvacy  Act 
requirements  are  specifically  included  in 
contracts  and  ia  agreements  with 
grantees  or  collaborators  participating 
in  research  activities  supported  by  this 
system.  HHS  project  director,  contract 
officers  and  project  officers  oversee 
compliance  with  these  requirements. 

The  particular  saf  egnards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual 
supplementary  chapter  I^i&M  46-13. 
and  part  6.  ADP  Systems  Security,  of  die 
HHS  ADP  Systems  Manual. 

RETENTIOH  AMD  DIVOSAL: 

NCI  retains  research  records  in 
accoidanca  with  the  NIH  Records 
Control  Schedule,  item  3000-G-3,  which 
allows  the  system  manager  to  keep  the 
records  as  long  as  they  are  useful  in 
scientific  research.  Contractors, 
grantees  and  coUabotators  who  receive 
disclosures  of  reooids  from  diis  system 
retain  the  records  only  as  long  as 
necessary  to  aooooiplish  the  purpose  for 
which  the  disdoeures  are  made.  Inactive 
records  may  be  transferred  to  a  Federal 
Records  Center.  Disposal  methods 
incfaide  bandng  hard  copy  and  erasing 
computer  tapes  and  disks. 
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•YSTCM  MANAOCR  AND  AOOAESS: 

Chief,  Biometrics  and  Operations 
Research  Branch,  DCPC,  National 
Cancer  Institute,  Blair  Building,  Room 
6A01,  NIH.  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PNOCEDURE: 

To  determine  if  a  file  exists,  write  to 
the  system  manager  and  provide  the 
following  information: 

a.  System  name:  "Biomedical 
Research:  Records  of  Subjects  in  Cancer 
Studies  of  the  Division  of  Resources, 
Centers  and  Community  Activities"; 

b.  Complete  name  at  time  of 
participation; 

c.  Facihty  and  home  address  at  the 
time  of  participation; 

d.  In  some  cases,  where  records  are 
retrieved  by  an  identifying  number,  such 
as  the  Social  Security  Number  or 
Hospital  Identification  Number,  it  may 
be  necessary  to  provide  that  number.  In 
some  cases,  to  ensure  proper 
identiHcation  it  may  be  necessary  to 
provide  datefs)  of  participation  (if 
known),  birthdate,  or  disease  type  [if 
known). 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  maximum  Hne  of  Ave  thousand 
dollars. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address]  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notiHcation  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identify. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  system  manager  and 
provide  the  same  information  as 
requested  under  the  notification 
procediu-e  above.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought.  You  may  also 
request  a  list  of  accountable  disclosures 
which  have  been  made  of  your  record. 


CONTESTINO  RECORD  PROCEDURES: 

Write  to  the  system  manager,  identify 
the  record,  and  specify  the  information 
contested.  State  the  corrective  action 
sought  and  your  reasons  for  requesting 
the  correction,  and  provide  supporting 
information  to  show  that  the  record  is 
inaccurate,  incomplete,  irrelevant, 
untimely,  or  unnecessary. 

RECORD  SOURCE  CATEQORIES: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government,  such  as 
universities,  medical  schools,  hospitals, 
research  institutions,  commercial 
institutions,  state  agencies,  other  U.S. 
Government  agencies,  patients  and 
normal  vohinteers,  physicians,  research 
investigators  and  other  collaborating 
personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0003 

SYSTEM  name: 

Administration:  Authorized 
Radionuclide  Users  File.  HHS/NIH/ 
ORS. 

SECURrry  ciassification: 
None,     j 

SYSTEM  location: 

Building  21,  Room  116,  NIH,  9000 
Rockville  Hke,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Research  Investigators  within  NIH 
and  outside  holding  NIH-NRC  Board 
License  for  radioactive  material. 

categories  of  records  in  the  system: 

Radioactive  material  users. 

authorn-y  ror  maintenance  of  the 
system: 

42  U.S.C.  241. 

PURPOSE  OF  the  system: 

To  provide  adequate  administrative 
controls  to  assure  compliance  with  NIH 
Radiation  Safefy  policy. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  IME  PURPOSES  OF  SUCH  USES: 

1.  Training  and  experience 
information  transferred  to  place  of  new 
employment. 

2.  Personnel  exposure  data  transferred 
to  place  of  new  employment. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  from  this 
system  of  records  by  the  Department  of 
Health  and  Human  Services  (HHS)  to 
the  Department  of  Justice,  or  to  a  court 
or  other  tribunal,  when:  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity: 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capscify  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribimal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Records  are  stored  in  file  cabinet. 

retrievabiltty: 

Records  are  retrieved  by  name. 

safeguards: 

Measures  to  unauthorized  disclosures 
are  implemented  as  appropriate  for  each 
location  and  for  the  particular  records 
maintained  in  each  project.  Each  site 
implements  personnel,  physical  and 
procedural  saf^uards  such  as  the 
following: 

(1)  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  Health  Physicists,  staff  Physical 
Science  Technicians,  and  administrative 
personnel  of  the  branch. 

(2)  Physical  Safeguards:  Records  are 
generally  stored  in  locked  file  cabinets 
or  in  cabinets  that  are  in  rooms  that  can 
be  locked  during  off-duty  hours. 

(3)  Procedural  Safeguards:  Access  to 
files  is  strictly  limited  to  Radiation 
Safety  Branch  personnel  staff.  Records 
may  be  removed  from  files  only  at  the 
request  of  authorized  personnel.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codas 
known  only  to  authorized  users. 
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RETCMTION  AND  mSPOSMJ 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
items  1300-B-13  throa^  16.  The  records 
control  schedule  may  be  obtained  by 
writing  to  the  system  manager  at  the 
address  below. 

SYSTEM  MANAOEfl  AMD  APMIESS: 

Chief,  Data  and  Analytical  Services 
Section.  Radiation  Safety  Branch.  ORS. 
Building  21,  Room  233. 9000  Rockville 
Pike,  Betfiesda.  MD  20692. 


CA 


MTHE 


NOTmCA-nOH  I 

Write  to  System  Manager  to 
determine  if  a  record  exists. 

An  individual  who  requests 
notiHcation  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notincation  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTINa  RECORD  PflOCEOURE: 

Write  to  the  ofGdal  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  tfie 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification. 


RECORD  •ounce  CAT 

Individual,  previous  employers  and 
educational  institutions. 

SYSTEMS  EXEMPTED  FIIOM  CCRTAiN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0008 

SYSTEM  NAME: 

Administration:  Radiation  Workers 
Monitoring.  HHS/NIH/ORS. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Building  21,  Rooms  134,  NIH.  9000 
Rockville  Pike.  Bethesda,  MD  20892 
and 

Building  12,  Computer  Center,  9000 
Rockville  Pike,  Bethesda,  MD  20892 

system: 

NIH  workers  using  radioactive 
materials  or  radiation  producing 
equipment. 


Radiation  exposure  incident  reports, 
film  badge  exposure  reports,  urine  and 
whole  body  counting  reports. 


MAIMTENAMCE  OF  THE 


AUTHORrrVPOM 

system: 
5  U.S.C  7902. 


PURPOSE  OF  THE  SYSTEM: 

(1)  To  assure  legal  compliance  with 
requirement  of  Nuclear  Regulatory 
Commission  to  maintain  internal  and 
external  radiation  exposure  data  and 
any  radiation  incident  follow-up  reports. 
(2)  To  monitor  personnel  exposures  in 
order  that  they  be  maintained  at  the 
lowest  levels  reasonably  achievable. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOOMCS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Radiation  exposure  history  may  be 
transferred  to  new  employer  or  to 
Nuclear  Regulatory  Commission  on  their 
request 

Disclosure  may  be  made  to  a 
congressional  ofHce  &om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  tMs  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when:  [a]  HHS, 
or  any  component  thereof  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d]  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  Utigation.  and 
HHS  determines  that  the  use  of  such 
Records  by  the  Department  (rf  Justice 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
detomines  that  such  disckwore  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


RETmEvma 

DtSPOSWtaOF 


N«THKSV8TSM: 


storage: 

Records  are  stored  in  card  file  and  on 
computer  tapes. 

RETmCVABUTV: 

Records  are  retrieved  by  name  and 
group  number. 


safeguards: 

Measures  to  unauthorized  disclosures 
are  implemented  as  appropriate  for  each 

location  and  for  the  particular  records 
maintained  in  each  project  Each  site 
implements  personnel,  physical  and 
procedural  safeguards  such  as  the 
following: 

(1)  Authorized  Users:  Access  to 
information  stored  is  limited  to  tiie 
system  manager  and  Radiation  Safety 
Branch  (RSB)  staff. 

(2]  Physical  Safeguards:  Informatioo  is 
filed  in  cabinets  in  Building  21  or  in 
computer  disc  files  or  magnetic  drum 
mass  storage.  Building  21  is  locked 
during  non-working  hours.  In  addition 
there  is  a  security  fence  with  locked 
gate  surrounding  Building  21.  File 
cabinets  are  in  rooms  with  RSB 
employees  who  monitor  access  to  the 
information  therein. 

(3)  Procedural  Safeguards:  Access  to 
computer  files  is  limited  only  to 
personnel  who  know  the  account  initiai 
set  assigned  by  the  Division  of 
Computer  Research  and  Technology 
(DCRT).  nie  names,  storage  locations, 
and  keywords  protecting  these  Hies. 
Access  to  Gle  cabinets  is  controlled  by 
office  personnel  ^f^o  personally 
recognize  RSB  staff  members. 

RETENTION  AND  disposal: 

Years  at  NIH:  IndeHnite. 


SYSTEM  MANAOER  AND  I 

Chief,  Data  and  Analytical  Services 
Section,  Radiation  Safety  Branch,  DS, 
NIH,  Building  21,  Room  283, 9000 
Rockville  Pike,  Bethesda,  MD  20892 

NOTIFICATION  procedure: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identify  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  imder  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 


CONTESTNiai 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  infonnation  to  be 
contested,  the  corrective  action  sought 
and  the  reasons  for  the  correction,  with 
supporting  justification. 


BEST  COPY  AVAILABLE 


I 


t 
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RECORD  SOURCE  CATEGORIES: 

Previous  employer  and  education 
institutions,  laboratory  supervisor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0010 

SYSTEM  NAME: 

Research  Resources:  Registry  of 
Individuals  Potentially  Exposed  to 
Microbial  Agents.  HHS/NIH/NCI. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  location: 

Landow  Building,  Room  9A22,  7910 
Woodmont  Ave..  Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  potentially  exposed  to 
biohazardous  microbial  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Microbial  agents  registry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

1.  To  serve  as  a  base  for  health  and 
safety  for  individuals  and  organizations 
involved  in  use  of  potentially  hazardous 
agents. 

2.  To  identify  potential  hazards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity: 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 


records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RtTRIEVWia.  ACCESSING,  RETAINING,  AND 
OISPOSINO  OP  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  magnetic  tape. 

retrievasiuty: 

Records  are  retrieved  by  name. 

SAFEGUAROe: 

Authorized  Users:  Employees 
authorized  to  use  the  records  include 
professional  staff  in  the  Biological 
Carcinogenesis  Branch  who  have  been 
informed  of  the  need  for  maintaining 
confidentiality  of  the  records. 

Physical  Safeguards:  Office  records 
are  kept  in  closed  cabinets  in  offices 
which  are  locked  during  off-duty  hours. 

Procedural  Safeguards:  Access  to  the 
file  is  strictly  controlled  by  the  system 
manager  and  his  designee,  and  records 
may  be  removed  from  files  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
the  authorized  users. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  "ADP  Systems  Security",  of 
the  HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Biological  Carcinogenesis 
Branch,  NCI,  Landow  Building,  Room 
9A22,  7910  Woodmont  Ave.,  Bethesda, 
MD  20892. 

NOTIFICATION  procedure: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 


criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individuals  and/or  organizations 
providing  specimens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TNE  ACT: 

None. 
09-25-0012 

SYSTEM  NAME: 

Clinical  Research:  Candidate  Normal 
Volunteer  Records.  HHS/NIH/CC. 

SECURmr  classification: 

None. 

system  location: 

Building  10,  Room  2N-230.  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Normally  healthy  individuals  who 
volunteer  to  participate  in  NIH  studies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Program  application,  health 
questionnaire  and  record  of 
participation. 


AUTHORITY  FOR  MAINTENANCE  OP  THE 
SYSTEM: 

42  U.S.C.  241. 263. 

PURPOSE  OF  THE  SYSTEM: 

1.  To  determine  suitability  for 
participation  in  the  normal  volunteer 
program. 

2.  To  document  remuneration  of 
normal  volunteers. 

3.  To  provide  a  record  of  participation 
to  be  used  (a)  ia  writing  letters  of 
recommendation/reference  for  the 
volunteer,  and  (b)  preparing  reports  on 
the  normal  volunteer  program. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

Certain  infectious  diseases  may  be 
reported  to  state  government  as  required 
by  law. 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Program  applications  and  health 
questionnaires  are  stored  in  file  folders. 
Records  of  participation  are  stored  on 
index  cards. 

RETRIEV  ability: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Authorized  Users:  Access  is  granted 
only  to  the  Normal  Volunteer  Program 
staff  in  the  Office  of  Special  Programs 
and  to  NIH  physicians  who  have 
requested  the  recruitment  of  volunteers 
for  their  clinical  research  projects. 

Physical  Safeguards:  Record  facilities 
are  locked  when  system  personnel  are 
not  present. 

Procedural  Safeguards:  Access  to  the 
files  is  strictiy  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  System 
Manager  or  other  authorized  employees. 

RETENTION  AND  DISPOSAL: 

Program  applications  and  health 
questionnaires  are  kept  for  36  months  (3 
years)  after  an  individual  leaves  NIH. 
Applications  which  are  eligible  but  not 
accepted  may  be  kept  for  1  year. 

SYSTEM  MANAGCR  AND  ADDRESS: 

Assistant  Director  for  Special 
Program.  Building  10,  Room  2N-230, 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 


acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact: 
Assistant  Director  for  Special  Programs, 
Building  10.  Room  2N226,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892,  and 
provide  the  information  described  under 
Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Volunteer,  sponsoring  contractor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-2S-0013 
SYSTEM  name: 

Clinical  Research:  Preadmission 
Medical  Records,  HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Building  31,  Room  1C2S5,  NIH.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 

system: 
Potential  patients. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history  and  letters  from 
individuals  and  referring  physicians. 


authority  for  maintenance  of  the 
system: 

42  U.S.C.  241.  248. 
PURPOSE  OF  THE  SYSTEM: 

To  determine  appropriateness  of 
individual  for  participation  in  clinical 
research  projects. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINO,  RETAMING,  AND 
DISPOSWO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  folders. 

RETRIEV  ABUJTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Authorized  Users:  The  patient  referral 
staff  maintains  the  records  in  this 
system  and  grants  regular  access  only  to 
physicians  and  dentists  participating  in 
patient  care  at  the  Clinical  Center,  NIH. 
Physical  Safeguards:  All  record  facilities 
are  locked  when  system  personnel  are 
not  present. 

PROCEDURAL  SAFEGUARDS: 

Access  to  the  file  is  strictly  controlled 
by  the  files  staff.  Records  may  be 
removed  from  the  file  only  at  the  request 
of  the  System  Manager  or  other 
authorized  employees. 


y 


RETENTION  AND  DISPOSAL: 

Years  at  NIH:  3.  Disposal'methods 
include  burning  or  shredding  paper 
materials. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Office  of  Clinical  Reports  & 
Inquiries.  Building  31.  Room  2658 
NIH,9000  Rockville  Pike.  Bethesda,  MD 
20892. 

NOTIFICATION  procedure: 

Write  to  the  Systems  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 


42426 


i  I 

Federal  Register  /  Vol.  51.  No.  226  /  Monday,  November  24.  1986  /  Notices 


request  is  made,  designate  in  writing,  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact: 
Director,  Clinical  Center,  Building  10, 
Room  2C-124,  NIH,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

and  provide  the  information  described 
under  Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTIMO  RECORD  PROCEDURC: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  infonmation  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Referring  physicians,  subject 
individuals,  families  or  members  of 
Congress. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-25-0014 

SYSTEM  name: 

Clinical  Research:  Student  Records. 
HHS/NIH/CC. 

SECUfWTY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Building  10,  Room  2N-222{A),  NIH, 
9000  Rockville  Pike.  Bethesda.  MD 
20892. 

Write  to  the  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEOORIES  OF  INDIVIOUALS  COVCIKO  BY  THE 
SYSTEM: 

Potential  and  accepted  Medical  Staff 
and  Research  Fellows,  medical  students, 
and  other  students  in  NIH  training 
programs. 


CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  forms,  transcripts, 
references,  evaluations. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 


42  U.S.C.  241. 

PURPOSE  OF  T«E  SYSTEM: 

1.  To  identify  candidates  for  Medical 
Staff  and  Research  Fellow,  clinical 
elective,  and  other  training  positions. 

2.  To  maintain  a  permanent  record  of 
those  individuals  who  have  received 
clinical  research  training  at  the  NIH  for 
historical  and  reference  uses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATCOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
program. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE. 

RECORDS  ARE  STORED  IN  FILE  FOLDERS. 

Retrievability: 

Records  are  retrieved  by  name  and 
year. 

safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
health  care  personnel  of  the  NIH  who 
are  involved  in  the  evaluation  and 
selection  of  training  candidates. 

Physical  Safeguards:  Records  are 
maintained  in  locked  cabinets  with 
access  limited  to  authorized  personnel 
(systems  manager  and  staff). 

Procedural  Safeguards:  Access  to  the 
file  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  System 
Manager  or  other  authorized  employees. 

retention  and  oisposal- 

Years  at  NIH:  Records  may  be  retired 
to  a  Federal  Records  Center  and 
subsequently  disposed  of  in  accordance 
with  the  NIH  Records  Control  Schedule. 
The  records  control  schedule  may  be 
obtained  by  writing  to  the  System 
Manager  at  the  address  below. 

system  manager  and  address: 

Assistant  Director  for  Special 
Programs,  Building  10,  Room  2N224, 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTincATiON  procedure: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 


identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  o^ense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

record  access  PaOCEDURS: 

To  obtain  access  to  a  record,  contact 
the  System  Manager  at  the  above 
address  and  provide  the  information 
described  under  Notification  Procedures 
above.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought. 

contesting  record  procedure: 

Write  to  the  System  Manager  at  the 
address  specified  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

record  source  categories: 

Applicants,  universities  and  teachers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0042 

SYSTEM  name: 

Clinical  Research:  National  Institute 
of  Dental  Research  Patient  Records, 
HHS/NIH/NIDR. 

SECURrrv  classifksation: 

None. 

SYSTEM  location: 

Building  10,  Room  1S217A,  NIH.  9000 
Rockville  Pike.  Bethesda.  MD  20692. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  «iay  be  stored. 

CATEOOMES  of  moanouALS  covnco  BV  thi 

system: 

Patients  and  other  participants  in 
current  and  past  research  projects  of  the 
National  Institute  of  Dental  Research 
(NIDR).  I 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  dental  histories,  dental 
pathologies  and  tlierapies. 

AUTHORrrV  FOR  IMIBT»UNCE  OF  THE 
SYSTEM: 

42  U.S.C.  241.  285h. 
PURPOSE  OF  THE  SYSTEM: 

(1)  To  record  the  diagnosis  and 
treatment  of  patients  with  diseases  of 
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the  mouth,  tongue,  teeth  and 
surrounding  tissues; 

(2)  To  record  the  normal  condition  of 
the  mouth,  tongue,  teeth  and 
surrounding  tissues  of  individuals 
referred  to  the  dental  clinic: 

[3]  To  provide  clinical  data  for 
research  into  the  etiology,  treatment  and 
prevention  of  oral  diseases; 

(4)  For  review  and  planning  of  the 
NIDR  clinical  program. 

MMITINI  USn  OF  RECOMOS  MAWfTAINKO  M 
THE  SYSTEM,  WCUMMNO  CATEOOWES  OF 
USBMS  AMD  THE  PURPOSES  OF  SUCH  uses: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records.  Certain 
infectious  diseases  are  reported  to  state 
governments  as  required  by  law. 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

In  the  event  of  litigation  where  the 
defendant  is  (a]  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

foucies  and  fracticcs  foii  stonino, 
retmevmm,  acctssww,  netanmno,  and 
msfosino  of  records  in  the  system: 

storaqe: 

Records  are  stored  in  file  folders. 

retrwvabmjty: 

Records  are  retrieved  by  name  and 
hospital  ID  number. 

SAFEOUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 


instructed  to  grant  regulai*  access  only  to 
dentists,  physicians,  dental  hygienists, 
dental  assistants  and  other  health  care 
personnel  involved  in  the  care  and 
treatment  of  patients  in  the  NIDR  dental 
clinic,  and  to  referring  professionals. 
Other  one  time  and  special  access  by 
other  employees  is  granted  on  a  need  to 
know  basis  as  8f>ecifically  authorized  by 
the  System  Manager. 

Physical  Safeguards:  Records  are 
stored  in  a  cabinet  which  is  locked  at  all 
times  when  not  in  use. 

Procedural  Safeguards:  Access  is 
controlled  by  clerical  staff  of  the  Dental 
Clinic  during  clinic  hours,  and  by  the 
Officer  of  the  Day  when  the  clinic  is 
closed. 

RETENTKMt  AND  DWFOSAt.: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-361],  Manual  Chapter  1743, 
item  3000-G-3,  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research.  Records  will  be 
destroyed  by  shredding  or  burning. 

SYSTEM  MANAQER  AND  ADDRESS: 

Chief  Clinical  Investigations  and 
Patient  Care  Branch,  NIDR.  Building  10, 
Room  1S-217A.  NIH.  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

NOTIFICATKMI  FROCEOURC: 

To  determine  if  a  record  exists 
contact:  NIDR  Privacy  Act  Coordinator. 
Westwood  Building,  Room  535.  5333 
Westbard  Avenue.  Bethesda.  MD  20692. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member}  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 


RECORD  ACCESS  I 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINa  RECORD  FROCEOURB: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction.  VYith 
supporting  justification. 

RECORD  SOURCE  CATEOORKS: 

Individual,  parents  or  guardians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
0»-25-0044 


Clinical  Research:  Sensory  Testing 
Research  Program,  HHS/NIH/NIDR. 

SECUnmr  classification: 

None. 

SYSTEM  location: 

Building  31,  Room  1S217A.  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEOORISS  of  NtDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Infants,  children  and  adults 
participating  in  the  Sensory  Testing 
Research  Program  of  the  National 
Institute  of  Dental  Research  (NIDR). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Test  results,  extracts  from  medical 
records. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241.  288a. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  record  the  medical/dental 
histories  of  individuals  participating  in 
the  Sensory  Testing  Research  Program; 

(2)  To  record  the  results  of 
chemosensory  tests  of  individuals 
participating  in  the  Sensory  Testing 
Research  Program: 

(3)  For  research  on  sensitivity  to  oral 
nasal  stimulation; 

(4)  For  review  and  planning  of  the 
Clinical  Investigations  and  Patient  Care 
Branch  program. 


Pedoral 


MHITMi  uses  OP  NiedRM  HAMTAINBO  m 
THKSVSTai.  MCLUOMW  CATnOMBS  OF 
USOIS  AMD  THK  WRKMH  OF  mCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees,  referring  health 
professionals  and  eoUaboTBting 
researchers  and  their  staff  in  order  to 
accomphsh  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  o^cial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  tfny  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  comfiatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  FlUCnCCS  FOR  STOmNO, 
RETRIEVINa,  ACCESSMM,  RCTAININa,  AND 
DISFOSINO  OF  RECOnOS  W  TMS  SYSTEM: 

STOflAOE: 

Records  are  stored  in  fUa  folders  and 
data  books. 

REmiEVABIUTY: 

Records  are  retrieved  by  name,  date 
of  observation  and  age  of  subject. 

SAFEOUAHOS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Clinical  Investigations  Section  staff,  to 
scientist  colleagues  by  invitation  of  the 
principal  investigator  and  to  referring 
professionals.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 
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Physical  Safeguards:  Records  are 
stored  in  rooms  which  are  locked  at  all 
times  when  not  in  use.  Computer 
terminals  are  in  secured  areas. 

Procedural  Safeguards:  Access  is 
controlled  fey  Clinical  Investigation 
Section  staff. 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Eadi  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

These  safeguards  are  in  compliance 
with  the  standards  of  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHSJif:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  ^sterns  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  (HHS  Records 
Management  Manual,  Appendix  B-361), 
item  300O-G-3,  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MANAGER  AND  ADDRESS: 

Research  Physiologist,  Clinical 
Investigations,  NIDR,  Building  10,  Room 
1A05,  NIH,  8000  Rockville  Pike. 
Bethesda,  MD  20892. 

NOTincATiON  procedure: 

To  determine  if  a  record  exists 
contact:  Nir«  Privacy  Act  Coordinator. 
Westwood  Building.  Room  535,  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thoBsand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 


must  verify  relartionship  to  the  child  or 
incompetent  person  as  well  as  fajs  or  her 
own  identify.     , 


RECORD  ACCESS  I 

Same  as  notification  procedures. 
Requesters  should  also  reiisonably 
specify  the  record  contents  being  sought. 

09-25-0048 


SYSTEM  NAME: 

Clinical  Researdi:  Catalog  of  Clinical 
Specimens  from  Patients,  Volunteers 
and  Laboratory  Personnel.  HHS/NIH/ 
NIAID.  J 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location; 

Building  7,  Rooms  301  and  202,  NIH. 
9000  Rockville  Pike,  Bethesda,  MD 
20692. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


CATEOOWES  OF  WOnnOUALS  COVERED  •¥ 
SYSTEM: 

Patients,  volusteers,  laboratory 
personnel  in  the  National  Institute  of 
Allergy  and  Infectious  Diseases 
(NIAID). 


CATEOORieS  OF  RCCOROS  IN  THE  SYSTEM: 

Clinical  specimens,  attendant  data 
and  laboratory  results. 

AUTHORrrV  FOR  MAINTENANCE  OF  TME 

system: 
42  U.S.C.  241,  289a,  289c. 

PURPOSE  OF  THE  system: 

For  diagnostic  and  epidemiologic 
studies  of  viral  respiratory  diseases  and 
hepatitis,  conducted  by  NIAID  staff. 

ROUTMEUSSSOP 

the  SYSTEM,  mnupiNO 

USERS  AND  THE 


OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contract(»8.  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  TTie 
recipients  are  required  to  maintain 
Privacy  Act  safefuards  with  respect  to 
these  records. 

Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 


F^eralRegister  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  NoUces 


42429 


employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  KM  STOMNO, 

RETmcvmo,  ACCESsiNO,  mtTMimm,  amo 

OtSPOSHia  OF  RSCOIIO*  IN  THE  SYSTEM: 
STOIIAQC: 

Records  are  stored  in  data  books. 

RETfllEVABIUTV: 

Records  are  retrieved  by  name, 
patient  or  study  number. 

safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
HHS  scientists  conducting  research,  and 
staff  whose  duties  require  the  use  of 
such  information.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

Physical  Safeguards:  Data  books  are 
kept  in  locked  rooms.  O^ices  are  locked 
during  off-duty  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Respiratory  Viruses  Section.  LID. 
NIAID,  Building  7,  Room  104.  NIH. 
9000  Rockville  Pike,  Bethesda,  MD 
20892 

and 


Chief.  Hepatitis  Virus  Section.  NIAID. 
Building  7.  Room  202.  NIH.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PROCCDURE: 

To  determine  if  a  record  exists,  write 
to  Privacy  Act  Coordinator.  NIAID. 
Westwood  Building.  Room  703,  5333 
Westbard  Avenue.  Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTING  RECORD  procedure: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  records,  field  study  records,  and 
clinical  research  observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0048 

SYSTEM  name: 

Clinical  Research:  Serology- 
Epidemiology  Parasite  Research,  HHS/ 
NIH/NIAID. 

SECURmr  classification: 

None. 


SYSTEM  location: 

Rocky  Mountain  Laboratories.  NIH, 
Hamilton.  MT  59840. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

cateoonks  OP  nrnviouals  covered  by  the 
system: 

Blood  or  parasite  donors  participating 
in  serology-epidemiology  parasite 
research  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases 
(NIAID). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEK 

Results  of  blood  tests  and  possible 
case  histories. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

For  serologic  and  epidemiologic 
studies  on  parasitic  and  rickettsial 
diseases  (Rocky  Mountain  spotted  fever. 
in  particular)  conducted  by  NIAID  staff. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUmNG  CATEGORIES  OF 
USBIS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
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necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

rauCIES  ANO  PMCnCES  FOB  STORINQ, 
MrnUCVIIM,  ACCCSSINO,  RETAININO,  ANO 
DISK>SIMQ  Of  RECOnOS  IN  THE  SYSTEM: 

stomaoe: 
Records  are  stored  in  file  folders. 

RCmiEVABIUTV: 

Records  are  retrieved  by  name. 

SAFEQUAROS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
HHS  scientists  conducting  research,  and 
staff  whose  duties  require  the  use  of 
such  information.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

Physical  Safeguards:  Offices  are 
locked  during  off-duty  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3O0O-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Records 
which  are  judged  to  have  no  further 
reference  value  are  destroyed  or  burned. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Rocky  Mountain  Operations 
Branch.  Rocky  Mountain  Laboratories. 
NIH.  Hamilton.  MT  59840. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  write 
to:  Privacy  Act  Coordinator,  NIAID. 
Westwood  Building,  Room  703. 
Westbard  Avenue.  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address}  who  may  be  a  physician,  other 


health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTINO  RtCORO  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Personal  physician  of  donor  and  state 
health  departments. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0049     I 
SYSTEM  NAME: 

Clinical  Research:  Atlanta  Federal 
Prison  Malaria  Research  Projects,  HHS/ 
NIH/NIAID. 

SECURITY  CLASSIFICATION: 

None.         j 

SYSTEM  LOCATION: 

Building  8,  Room  124,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Prisoners  in  the  Atlanta  Federal 
Prison  who  have  volunteered  to 
participate  in  malaria  research  studies 
of  the  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

For  malaria  research  studies  of  the 
NIAID. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

A  record  may  be  disclosed  for  a 
research  purpose  when  the  Department: 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(B)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(C)  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  puipose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audi', 
or  (d)  when  required  by  law; 

(D)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
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Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOfl  STORINO, 
RETRIEVINa,  ACCESSma,  RETAININO,  AND 
OlSPOSHia  OF  RECORDS  IN  THE  SYSTEM: 

storaqe: 

Records  are  stored  in  file  folders. 

retrievabiuty: 
Records  are  retrieved  by  name. 

safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
HHS  scientists  conducting  research,  and 
staff  whose  duties  require  the  use  of 
such  information.  Authorized  users  are 
located  in  the  Malaria  Section, 
Laboratory  of  Parasitic  Diseases,  NIAID. 
Other  one  time  and  special  access  by 
other  employees  is  granted  on  a  need  to 
know  basis  as  specifically  authorized  by 
the  System  Manager. 

Physical  Safeguards:  Offices  are 
locked  during  off-duty  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-381),  item  300O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research. 
Disposal  by  shredding  or  burning. 


SYSTEM  MANAGER  AND  i 

Head.  Malaria  Section.  NIAID. 
Building  8.  Room  124,  NIH.  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  write 
to:  Privacy  Act  Coordinator,  NIAID, 
Westwood  Building,  Room  703,  5333 
Westbard  Avenue,  Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 


or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  reasonably  identify 
the  record,  specify  the  information  to  be 
contested,  state  the  corrective  action 
sought  and  the  reasons  for  the 
correction,  with  supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  referring  physicians, 
collaborating  scientists,  hospitals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0054 

SYSTEM  name: 

Administration:  Property  Accounting, 
HHS/NIH/ORS. 

SECURrrV  CtASSinCATtON: 

None. 
SYSTEM  location: 

Building  13,  Room  2W35,  NIH,  9000 

Rockville  Pike,  Bethesda,  MD  20892 
NIH  Computer  Center,  Building  12,  9000 

Rockville  Pike,  Bethesda,  MD  20892 
Building  31.  Room  BICO6,  NIH,  9000 

Rockville  Pike,  Bethesda,  MD  20892 
Office  of  Facilities  Engineering,  MD  102- 

01,  NIEHS,  P.O.  Box  12233.  Research 

Triangle  Park,  NC  27709. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 

SYSTEM: 

Employees  of  the  National  Institutes 
of  Health  who  are  issued  tools  or  card 
keys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Property  management. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  5  U.S.C.  5901;  5  U.S.C. 
7903;  40  U.S.C.  318a;  42  U.S.C.  241. 


PURPOSE  OF  THE  SYSTEM: 

Used  for  tool  and  card  keys  issuance 
and  control. 

ROUTINE  USES  OF  RECORDS  MAINTAM«ED  IN 
THE  SYSTEM,  INCLUOntO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  federal,  or  foreign,  charged  with 
the  responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  htigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  and 
on  computer-sensitive  media. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name. 
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SAFEQUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

(1)  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  to 
those  officials  whose  duties  require  use 
of  the  information.  Other  one-time  and 
special  access  is  granted  on  a  need  to 
know  basis  and  release  is  specifically 
authorized  by  the  System  Manager  or 
other  authorized  personnel. 

(2)  Physical  safeguards:  Records  are 
kept  in  officially  designated  office 
locations  which  are  locked  when 
unattended  by  office  personnel. 

(3)  Procedural  safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 
by  office  personnel.  Access  to 
computerized  records  is  controlled  by 
keyword  codes  available  to  authorized 
users. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  until  two  years  after 
an  item  is  released  by  an  individual. 

SYSTEM  MANAGER  AND  ADDRESS: 

For  tools:  Administrative  Officer.  DES, 
Building  13.  Room  2W35.  NIH.  9000 
Rockville  Pike,  Bethesda.  MD  20892 

For  card  keys:  Security  Specialist.  DS. 
Protection  and  Security  Management 
Branch,  Building  31,  Room  B1C06. 
NIH,  9000  Rockville  Pike.  Bethesda. 
MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTINQ  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  and  the  corrective  action 
sought. 


RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0057 
SYSTEM  name: 

Clinical  Research:  Burkitt's 
Lymphoma  Registry,  HHS/NIH/NCI. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Landow  Building,  Room  3C25,  7910 
Woodmont  Avenue,  Bethesda,  MD 
20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  Burkitt's  Lymphoma  in 
the  registry  of  the  National  Cancer 
Institute.        I 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  abstracts,  pathology  reports, 
and  other  laboratory  correspondence 
with  attending  physicians. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  281,  282. 

PURPOSE  OF  THE  SYSTEM: 

Epidemiologic  research  on  Burkitt's 
Lymphoma. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 


component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  fikely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABILfTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  lu 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  whose 
duties  require  the  use  of  such 
information.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specifically 
authorized  by  the  System  Manager. 

Physical  Safeguards:  Records  are  kept 
in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours. 

Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  System  Manager  or  other 
authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  300a-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

System  Manager,  American  Burkitt's 
Lymphoma  Registry.  Division  of  Cancer 
Etiology.  NCI.  Landow  Building.  Room 
3C-25,  9000  Rockville  Pike.  Bethesda. 
MD  20892. 
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NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual'who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 

RECORD  SOURCE  CATEGORIES: 

Hospitals,  physicians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0060 

SYSTEM  name: 

Clinical  Research:  Division  of  Cancer 
Treatment  Clinical  Investigations,  HHS/ 
NIH/NCI. 

SECURmr  classification: 

None. 

system  location: 

Building  10,  Room  13C103,  NIH,  9000 

Rockville  Pike,  Bethesda,  MD  20892 
and 
Frederick  Cancer  Research  Facility, 

Building  567,  Room  129,  Frederick,  MD 

21701. 

categories  of  individuals  covered  by  tme 
system: 

All  patients  who  have  been 
hospitalized  in  the  National  Cancer 
Institute. 

categories  of  records  in  the  system: 

Medical  records. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  241,  281,  282. 


purpose  of  the  system: 

1.  Patient  care  and  treatment.  2. 
Clinical  and  epidemiological  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDmO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records.  Disclosure  may  be  made 
to  a  congressional  office  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  congressional  ofTice 
made  at  the  request  of  that  individual. 

Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

In  the  event  of  litigation  where  the 
defendant  is  (a]  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  ii^dividual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCICS  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCCSSmO,  RCTAININO,  AND 
DISPOSINa  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tapes 
and  on  index  cards. 

RFmiEVABIUTY: 

Records  are  retrieved  by  patient  name 
or  number. 


SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one  time 
and  special  access  by  other  employees 
is  granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

Physical  Safeguards:  Records  are  kept 
in  a  Umited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  System  Manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Head,  Biostatistic  and  Data 
Management  Branch,  Building  10, 
Room  13C103,  9000  Rockville  Pike, 
Bethesda.  MD  20892 

and 
Chief,  Clinical  Research  Branch, 
Biological  Response  Modifiers 
Program,  Frederick  Cancer  Research 
Facility,  Building  567  Room  129. 
Frederick,  MD  21701. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  for  the 
appropriate  location  to  determine  if  a 
record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
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^the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  membier]  to  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

COffTESTINQ  HECONO  PROCBNME: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  ccmtested.  and  state 
the  corrective  action  sought 

ReCORO  SOUfiCE  CATEOOmES: 

Hospital  medical  records,  referring 
physician,  referring  hospitals,  clinical 
laboratories,  patient  contact  and 
Central  Tumor  Registries. 


I  exEnrrED  fhom  ceittain 

raOVWONS  Of  THE  ACT 

None. 
09-25-0074 

SYSTEM  name: 

Clinical  Research:  Division  of  Cancer 
Biology  and  Diagnosis  Patient  Trials. 
HHS/NIH/NCI. 

SECURITY  CLASSIFICATKMt: 

None. 

SYSTEM  LOCATtON: 

Blair  Building.  Room  3A05,  9000 
Rockville  Pike,  Bethesda,  MD  20892,  and 
at  hospitals  and  clinics,  educational  and 
research  institutions.  Federal,  State  or 
local  government  agencies,  and  private 
facilities. 

CATAOOWES  OF  MfMVIOUALS  COVERED  SV  THE 
SYSTEM: 

Cancer  patients,  individuals 
undergoing  biopsies,  and  normal 
controls  in  clinical  studies  of  the 
Division  of  Cancer  Biology  and 
Diagnosis  (DCBD). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  &  treatment  history. 

AUTNOnrrV  FOR  MANfTENAMCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  281,  282. 

FURFOSS  OF  THE  SYSTEM: 

This  system  is  used  to  support 
research:  (1)  To  compare  cancer 
diagnostic  tests;  (2)  to  develop  statistical 


methodology;  (3)  to  trace  the  natural 
history  of  the  cancer  under  study;  and 
(4)  to  develc^,  evaluate  and  verify 
biological  markers  for  early  cancer 
detection  and  for  monitoring  treatment 
success. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  wken  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  £>epaitment  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Pubhc 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  *vith  the 
purpose  for  v^^ich  the  records  were 
collected.       | 

POUCIES  AND  PKACTICES  FOR  STORING, 
RETRKVWM,  AOCESSmO,  RETAINMO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage:         j 

Records  are  stored  in  files  and  on 
computer  tapes  and  discs. 


retrievabiuty: 

Records  are  retrieved  by  coded 
identification  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  and  its 
contractors  whose  duties  require  the  use 
of  such  information.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  toyknow  basis  as 
specifically  authorized  by  the  System 
Manager. 

2.  Physical  safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  bt  accessed  only  at  the 
request  of  the  System  Manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13. 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

retention  and  disposal: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  300O-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

system  manager  AMD  ADDRESS: 

Computer  Systems  Manager.  Blair 
Building,  Room  3A05,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 


notification  I 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
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the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Hospitals. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0077 

SYSTEM  name: 

Clinical  Research:  Biological 
Carcinogenesis  Branch  Human 
Specimen  Program.  HHS/NIH/NCI. 

SECURfTY  classification: 

None. 

system  location: 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  -where  records 
from  this  system  may  be  stored. 

Landow  Bldg..  Rm.  9A22,  7910 
Woodmont  Avenue.  Bethesda.  MD 
20892. 

cateoories  of  inoiviouals  covered  by  the 
system: 

Cancer  and  other  patients,  and  normal 
donors  of  biopsy  and  tumor  specimens, 
seen  at  clinically  oriented  organizations 
under  contract  to  the  National  Cancer 
Institute.  Both  adults  and  children  are 
covered. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Medical  history  and  diagnostic 
information  about  the  donor, 
information  on  the  type  of  specimen, 
location  of  repository  (if  specimen  is 


stored  before  use),  and  distribution 
record. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  281,  282. 

PURPOSE  OF  THE  SYSTEM: 

(1)  For  cancer  research,  using  by 
products  of  cancer  treatment,  such  as 
biopsy  and  tumor  specimens  that  would 
normally  be  discarded,  to  allow 
interpretation  of  experimental  results; 
(2)  To  project  future  research  needs;  (3) 
To  monitor  and  evaluate  the  NCI 
distribution  system. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  of^cial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Jtistice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCm  AND  PRACnCtS  POM  STONING, 
RETMtVMQ,  ACCKSSMia,  NCTAtMNG,  AND 

OMPOSma  OF  RtCONOS  m  THl  cvstcm: 
STORAGE: 

File  folders,  magnetic  tape,  discs. 

RmoKVAMLnv: 

Retrieved  by  name  of  donor  and 
cross-referenced  by  identifying  number, 
procurement  source,  and  various 
epidemiological  characteristics. 

safeguarog: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  reguJar  access  only  to 
physicians,  scientists  and  support  staff 


of  the  National  Cancer  Institute  whose 
duties  require  the  use  of  such 
information.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specifically 
authorized  by  the  System  Manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  System  Manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual.  Supplementary  chapter  PHS  of 
45-13.  and  Part  6.  "ADP  System  Security 
of  the  HHS  Information  Resource 
Management  Manual. 

RETENTION  AND  disposal: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  30G0-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

SYSTEM  HAMAOCR  AND  address: 

Deputy  Chief.  Biological 
Carcinogenesis  Branch.  Division  of 
Cancer  Etiology.  Landow  Building. 
Room  9A-22,  National  Institutes  of 
Health,  9000  Rockville  Pike.  Bethesda. 
MD  20892. 

NOTIFICATION  procedure: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identify  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of.  or  access  to.  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
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other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  tent  The  parent  or  guardian 
mnst  verify  relationship  to  the  child  or 
incompeteDt  person  as  well  as  his  or  her 
own  identity. 

Same  as  notification  procedures. 
Reqoesten  should  also  reasonably 
specify  the  record  contents  being  sought 


CONnSTMia  MCONO  I 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  axul  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought 


i  soimcE  CAiEOOfiies. 

Specimen  Report  Form  filled  out  by 
the  otganiration  providing  specimens. 

Systems  exempted  from  certain 
provisions  of  the  act 

None. 

0»-25-0e»7 

■VSTEMNAMC: 

Administration:  Employees  and 
Consultants.  HHS/NIH/NIAID. 

MCUmTY  CLASSmCATKM: 
None. 

SYSTiM  LoamoN: 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
fivm  this  system  are  stored. 
Building  31.  Room  7A32.  NIH.  9000 

Rockville  Pike,  Bethesda,  MD  20892. 


OFMDIVIINMLS 


BY  THE 


CAT 

system: 

Current  and  former  key  professional 
employees  of  the  Institute  and 
consultants. 

CATEOOmES  OF  RECOIIOS  Hi  THE  SYSTEM: 

Press  releases,  curriculum  vitae  and 
photographs. 

iMITHOmTV  FMI  MASfTENANCE  OF  THE 


42  U.S.C.  241.  2898. 


For  background  records  to  provide 
public  announcements  on  National 
Institute  of  Alleigy  and  Infectious 
Diseases  (NIAIO)  Council  members, 
advisors  and  guest  lecturers. 


NOUTINE  USES  OF  RSCMIOS  MAINTAINED  IN 
THE  SYSTIM,  SICUIOmQ  CATCOOfllES  OF 
USBNS  AND  THE  FURPOSES  OF  SUCH  uses: 

Disclosure  may  be  made  to  a 
congressional  office  fit)m  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 


poucies  and  practices  for  storum. 
retrievlna,  accessing,  retaiuhnq,  and 
disfosino  of  records  in  the  system: 

storage: 

Stored  in  file  folders. 

retrievabiuty: 

Retrieved  by  name. 

SAFCQUAROS:     | 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  rec<Mds  maintained  in  each 
project.  Each  site  implements  personnel 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  whose  duties  require  the  use  of 
such  information.  Authorized  users  are 
located  in  the  Office  of  the  Director, 
NIAID.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specifically 
authorized  by  the  System  Manager. 

2.  Physical  Safeguards:  Records  in  this 
system  are  stored  in  file  folders  which 
are  kept  in  locked  cabinets.  The  building 
is  locked  during  off  duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-3ai),  item  800G-A-1. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Office  of  Research  Reporting  & 
Public  Response,  Building  31.  Room 
7A32,  NIH.  90G0  Rockville  Pike. 
Bethesda,  MD  20892. 

NOTIFICATION  PRQCCOURE. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  notification 
procedures.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought  You  may  also  request  a 
list  of  accountable  disclosures  that  have 
been  made  of  your  record. 


CONTESTING  RECORD  I 

Write  to  the  official  specified  under 
notification  [mjcedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested. 
the  corrective  action  sought  and  your 
reasons  for  requesting  tlM  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 

RECORD  SOURCE  CATMORKS: 

Individuals  and  newspaper  clippings. 

SYSTEMS  EXMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 
0»-25-0115 
SYSTEM  NAME 

Administration:  Curricula  Vitae  of 
Consultants  and  Clinicai  Investigators. 
HHS/NIH/NIAID. 

SECURfTY  classification: 
None. 


system  location: 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

Building  31,  Room  747,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

categories  of  indivrhjals  covered  by  the 
system: 

Consultants  and  Clinical  Investigators 
under  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID) 
Investigational  New  Drug  Applications. 

CATEGORIES  OF  RECOBDS  Mt  THE  SYSTBtt 

Curriculum  vitae. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use  241.  289a. 

PURPOSE  OF  THE  SYSICM: 

(1)  To  maintain  a  record  of  the 
investigators  under  Investigational  New 
Drug  (IND)  applications:  (2)  To  appoint 
consultants  to  the  Chnical  Research 
Subpanel  (CRS). 

ROUTINE  USES  OF  RECORDS  MAWTAIMEO  Nl 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribuaal,  when  (a)  HHS,  or 
any  component  thoeof;  or  (b)  any  HHS 
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employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  for  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  represention  of  the 
governmental  party,  provided,  however 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORmO, 
RETRIEVINO,  ACCESSINO,  RETARHWO,  ANO 
DISPOSINO  OF  RECORDS  M  THE  tVSTEaC 

STORAGE: 

Stored  in  books. 

NOTIFICATK>N  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator, 
Room  703.  Westwood  Building,  5333 
Westbard  Avenue,  Bethesda,  MD  20602. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  oH'ense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  notiHcation 
procedures.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought.  You  may  also  request  a 
list  of  accountable  disclosures  that  have 
been  made  of  your  record. 

CONTESTINO  RECORD  PROCEOURC 

Write  to  the  oHicial  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  MURCI  CATEOORm: 

Individuals. 

SVSTEIM  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None 


09-25-0117 

SVSTEMNAMe: 

International  Activities:  US-Japan 
Program  Panel  Members,  HHS/NIH/ 
NIAID. 

SECURTfY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Westwood  Building,  Room  749,  5333 
Westbard  Avenue,  Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

categories  of  individuals  covered  rv  the 
system: 

Panel  Members  of  the  U.S.  Japan 
Cooperative  Medical  Science  Program. 

CATEGORIES  OF  RECORDS  Nl  THE  SYSTEM: 

Letters  of  appointment,  curriculum 
vitae  &  correspondence. 

authowty  for  maintenance  of  the 
system: 

42  use  241,  289a. 
purpose  OF  THE  system: 

(1)  For  use  in  administering  the  U.S.- 
Japan Cooperative  Medical  Science 
program. 

ROUTINE  USES  OF  RECORDS  MARITAmED  IN 
THE  SYSTEM,  WICUIDWIO  CATEOORKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fit)m  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS]  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  Uiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  Utigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribtmal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POUCKS  AND  PRACTICES  FOR  STORWra, 
RETRIEVINO,  ACCESSINO,  RCTAWNa,  AND 
DMPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Stored  in  file  folders. 

Retrkvarnjty: 
Retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to 
National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID)  staff  whose 
duties  require  the  use  of  such 
information.  Authorized  users  are 
located  in;  the  Microbiology  and 
Infectious  Diseases  Program,  NIAID. 
Other  one  time  and  special  access  by 
other  employees  is  granted  on  a  need  to 
know  basis  as  specifically  authorized  by 
the  System  Manager. 

2.  Physical  Safeguards:  Building  is 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employee. 

retention  AND  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1100-J-a,  which 
allows  records  to  be  kept  for  five  years. 
Records  are  to  be  offered  to  the  National 
Archives  when  20  years  old. 

SYSTEM  MANAGER  AND  ADDRESS: 

Special  Assistant  to  the  Director, 
Microbiology  and  Infectious  Diseases, 
Program,  NIAID,  Westwood  Building. 
Room  737, 5333  Westbard  Avenue, 
Bethesda.  MD  20802. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator, 
Room  703,  Westwood  Building.  5333 
Westbard  Avenue.  Bethesda,  MP  20892. 

The  requester  must  also  verify  his  or 
her  identify  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
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criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  Hne. 

NCCOIU)  ACCESS  PROCCOtMIE: 

Same  as  record  notification 
procedures.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought.  You  may  also  request  a 
list  of  accountable  disclosures  that  have 
been  made  of  your  record. 

CONTCSTNM  RECORD  PflOCCOUIIE: 

Write  to  the  official  speciHed  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Panel  members. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

movniONS  Of  the  act: 

None. 
09-25-0133 

SYSTEM  name: 

CUnical  Research:  Kidney  Transplant 
Histocompatibihty  Study  (KTHS)  HHS/ 
NIH/NIAID. 

SECURmr  classification: 

None. 

SYSTEM  location: 

Records  included  in  this  system  are 
located  in  hospitals,  research 
foundations,  and  universities  under 
contract,  in  Federal  Records  Centers 
and  in  the  National  Institute  of  Allergy 
and  Infectious  Diseases  (NIAID) 
facihties  in  Bethesda,  MD.  Write  to  the 
System  Manager  at  the  address  below 
for  the  addresses  of  current  locations. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  who  have  received  kidney 
transplants  and  donors  of  kidneys 
transplanted  at  participating  institutions 
during  the  period  January  1, 1974. 
through  December  31. 1976. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  and  medical  records 
containing  information  on  clinical 
examinations,  laboratory  findings,  and 
related  research  records.  For  kidney 
recipients,  a  demographic  profile  is  also 
included. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241a,  and  28gc. 


PURPOSE  OF  THE  SYSTEM: 

(1)  To  study  the  relevance  of  tissue 
typing  to  the  outcome  of  kidney 
transplants.  (2)  To  study  the  influence  of 
organ  preservation  techniques  and 
various  surgical  and  medical  therapies 
on  the  outcome  of  kidney  transplants. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

4.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

5.  Certain  Infectious  diseases  are 
reported  to  State  Governments  as 
required  by  law. 

POUaES  AND  MACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:         1 

File  folders,  punched  cards,  and 
magnetic  tapes  or  discs. 


retrievabiuty: 

Information  is  retrieved  by  name  and 
location  of  study  and  by  transplant 
number. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staff  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Genetics  and 
Transplantation  Biology  Branch, 
Immunology  and  Allergic  and 
Immunologic  Diseases  Program,  NIAID. 

2.  Physical  Safeguards:  Records  in  this 
system  are  stored  in  locked  cabinets. 
Access  to  the  computer  files  is  by  key 
word. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employee.  For 
computerized  records,  access  is 
controlled  by  ths^ise  of  security  codes 
known  only  to  authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3000-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research. 
Disposal  is  by  burning  or  shredding  and 
computer  tapes  are  erased. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Genetics  and  Transplantation 
Biology  Branch,  lAIDP,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  NIH,  Westwood  Building, 
Room  754,  5333  Westbard  Avenue, 
Bethesda,  Maryland,  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  Privacy  Act  Coordinator,  NIAID, 
Westwood  Building.  Room  703,  5333 
Westbard  Avenue.  Bethesda.  Maryland 
20892.  and  provide  the  following 
information:  1.  Full  name;  2.  Name  and 
location  of  clinical  trial  facility;  3. 
Approximate  dates  of  enrollment  in  the 
research  study. 

The  requester  must  also  verify  his  or 
her  identify  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 
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An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  a  responsible 
representative  in  writing  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  mOCCDMIC: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

coNTEsrmo  record  proceourc: 

Write  to  the  ofHcial  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 

record  source  cateoories: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  records  and  clinical  research 
observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISKNIS  OF  THE  Am 

None. 
09-2S-0143 

SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  HHS/NIH/NIAID. 

SECURITY  CLASSIFICATION: 

None. 

SYSTCM  location: 

At  National  Institutes  of  Health 
facilities  in  Bethesda.  MaiyluKL  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agrocies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locatitms  is 


available  upon  request  from  the  System 
Manager. 

CATEOORIES  OF  nNMVRMlALS  COVERED  »Y  THE 
SYSTEM: 

Patients  with  infectious  diseases, 
immunologic  diseases  involving  adverse 
reactions  of  the  body  (e.g.  allergic 
reactions]  and  related  diseases  (e.g. 
Acquired  Immunodeficiency  Disease 
Syndrome/AIDS),  normal  healthy 
volunteers  who  serve  as  controls  for 
comparison  with  patients,  relatives  of 
patients  and  other  individuals  whose 
characteristics  or  conditions  are  being 
studied  for  possible  connections  with 
the  occurrence  of  the  diseases  under 
investigation. 

CATHKMKS  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  epidemiological 
information  resulting  from  or  contained 
in  direct  observations,  medical  records 
and  other  histories,  vital  statistics 
reports,  records  on  biological  specimens 
(e.g.,  blood,  urine,  etc.),  personal 
interviews,  questionnaires,  progress 
reports,  (xirrespondence  or  research 
findings. 

AUTHORTTY  FOR  MAWTDUNCC  OF  THE 
SYSTEM: 

42  U.S.C.  241,  289a,  289c. 
FURFOSE  OF  THE  SVSlUt 

This  system  will  be  used  to  support- 

1.  Epidemiologic,  clinical  and 
biometric  investigations  into  the  causes, 
nature  (morbidity  and  mortality), 
outcome,  therapy  and  cost  of  infectious, 
immimologic  and  related  diseases; 

2.  Review  and  evaluation  of  the 
progress  of  these  research  projects,  and 
identification  of  and  planning  for 
improvements  or  for  additional 
research. 


CA 


ROUTINE  uses  OF  I 

THE  SYSTEM,  I 

USERS  AND  THE  FURFOSES  OF  SUCH  I 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  sta£f  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
recoid  was  provided,  collected,  or 
obtained; 


(B)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(C)  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  m  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  die  individual 
at  the  earliest  time  al  which  removal  or 
destruction  can  be  accomphshed 
consistent  with  the  purpose  of  the 
research  project  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except:  (a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or  (d)  when  required  by  law; 

(D)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act  disclosures  may  be 
made  to  the  Department  of  justice  for 
the  purpose  of  obtaining  its  advice. 

5.  The  Department  contemplates  that 
it  may  contract  with  one  or  more  private 
firms  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  ot  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  aCfiect  the  operations  of  the 
Departaaent  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  wdiere  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 


I 
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defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUCIES  AND  PfMCnCES  FOR  STORING, 
RFTRIEVINa,  ACCESSING,  RETAININO,  AND 
DISPOaiNO  OF  RECORDS  IN  THE  SYSTEM: 

storaqe: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (e.g.  tapes  or 
discs},  punched  cards,  bound  notebooks, 
microfilm,  charts,  graphs,  and  X-rays. 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  niunber. 

safeguards: 

Access  to  or  disclosure  of  information 
is  limited  to  collaborating  researchers, 
contractors  and  NIAID  employees  who 
are  involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 
Contractors  and  collaborating 
researchers  are  required  to  comply  with 
the  provisions  of  the  Privacy  Act  and 
with  Department  regulations. 

Data  are  kept  in  secured  areas  (e.g. 
rooms  which  are  locked  when  not  in 
regular  use,  buildings  with  controlled 
access).  Data  stored  in  computer- 
accessible  form  is  accessed  through  the 
use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel;  all  other  informafion  is  stored 
in  locked  files. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  chapter  45- 
13  of  the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf. 
45-13,  and  part  6,  Systems  Security,  of 
the  HHS  Information  Resources 
Management  Manual. 

RETENTION  AND  DISPOSAL: 

Records  at  contractor  facilifies  are 
retained  and  destroyed  according  to  the 
terms  of  the  contract.  Records  at  NIAID 
facilities  are  retained  and  destroyed  in 
accordance  with  the  authority  provided 
in  the  NIH  Records  Control  Schedule 


(HHS  Records  Management  Manual, 
Appendix  B-361).  item  300O-G-3,  which 
allows  the  records  to  be  kept  until  the 
System  Manager  determines  that  the 
data  has  no  further  value  for  scientific 
research.  Disposal  methods  include 
burning  or  shredding  hard  copy  and 
erasing  computer  tapes  and  discs. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Epidemiology  and  Biometry 
Section,  MIDP,  National  Institute  of 
Allergy  and  Infectious  Diseases, 
Westwood  Building,  Room  739,  5333 
Westbard  Avenue,  Bethesda,  Maryland 
20692.  j 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator, 
Room  703,  Westwood  Building,  5333 
Westbard  Avenue,  Bethesda,  MD  20892, 
and  provide  the  following  information:  1. 
System  name;  2.  Complete  name  and 
home  address  at  the  time  of  the  study;  3. 
Birthdate;  4.  Facility  conducting  study;  5. 
Disease  type  (if  known);  6.  Approximate 
dates  of  enrollment  in  the  research 
study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative  who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 


CONTESTING  RECORD  PROCEDURE. 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  parficipants,  from  physicians, 
research  investigators  and  other 
collaborating  persons  and  from  medical 
records  and  clinical  research 
observations  at  hospitals,  HHS 
agencies,  universities,  medical  schools, 
research  institufions,  commercial 
institutions,  state  agencies, 
collaborating  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


09-25-0148 


SYSTEM  name: 

Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
HHS/NIH/NINCDS. 

SECURITY  CLASSIFICATION: 

None. 


SYSTEM  LOCATION: 

At  National  Institutes  of  Health 
facilities  in  Bethesda,  Maryland,  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the 
respective  System  Managers  of  the 
subsystems  included  in  this  notice. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  neurological  diseases, 
communicative  disorders,  stroke,  and 
related  diseases;  normal,  healthy 
volunteers  who  serve  as  controls  for 
comparison  with  patients;  relatives  of 
patients;  and  other  individuals  whose 
characteristics  or  conditions  are  suited 
for  possible  connections  with  the 
occurrence  of  the  diseases  under 
investigations.  Subject  individuals 
include  both  adults  and  children. 
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CATEOORIES  OF  RECORDS  IN  THE  SVSTEM: 

This  system  consists  of  a  variety  of 
clinical,  biomedical,  and 
epidemiological  information  resulting 
from  or  contained  in  direct  observations, 
medical  records  and  other  histories, 
vital  statistics  reports,  records  on 
biological  specimens  (e.g.,  blood,  urine, 
etc.),  personal  interviews, 
questionnaires,  progress  reports, 
correspondence,  or  research  findings. 

authortty  for  maintenance  of  the 
svstcm: 

Sections  241,  Research  and 
Investigation,  and  289a,  Estabhshment 
of  Institutes,  of  the  Public  Health 
Service  Act  (42  U.S.C.  301,  431). 

PURPOSE  OF  THE  system: 

This  system  will  be  used  to  support  (1) 
contracted  and  contract-related 
epidemiological,  clinical  and  biometric 
investigations  into  the  causes,  nature, 
outcome,  therapy,  prevention  and  cost 
of  neurological  and  communicative 
disorders  and  stroke;  (2)  review  and 
evaluation  of  the  progress  of  these 
research  projects,  and  identification  and 
planning  for  improvements  or  for 
additional  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJDINa  CATEOOWES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  uses: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
oi^ganizations  deemed  quaUfied  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(B)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(C)  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  tiiat  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 


consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law; 

(D)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

4.  In  die  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

8.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  enployee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  irom  the  record  of 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUOES  AND  PRACTICES  FOR  STORINO, 

rfnuevino,  accessino.  retannna,  and 
dttposinq  of  records  in  the  system: 

storage: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (e.g.  tapes  or 
discs),  punched  cards,  bound  notebooks, 
microfilm,  charts,  graphs  and  X-rays. 

RETmEVABIUTY: 

Information  is  retrieved  by  name  and/ 
or  patient  identification  number. 

safeguards: 

Access  to  or  disclosure  of  information 
is  limited  to  collaborating  researchers, 
contractors  and  employees,  and  other 
authorized  biomedical  researchers  who 
are  involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 
Contractors  and  collaborating  or  other 
researchers  are  required  to  comply  with 
the  provisions  of  the  Privacy  Act  and 
with  HHS  Privacy  Act  regulations. 

Data  are  kept  in  secured  areas  (e.g. 
rooms  which  are  locked  when  not  in 
regular  use,  buildings  with  controlled 
access).  Data  stored  in  computer- 
accessible  form  is  accessed  through  the 
use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel;  all  other  information  is  stored 
in  locked  files. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  chapter  45- 
13  of  the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf. 
45-13,  and  Part  6,  Systems  Security,  of 
the  HHS  Information  Resources 
Management  Manual. 

RETENTION  AND  disposal: 

Records  at  contractor  facilities  are 
retained  and  destroyed  as  specified  in 
individual  contracts.  Records  at  NIH 
facilities  are  retained  and  destroyed  in 
accordance  with  the  NIH  Records 
Control  Schedule  (HHS  Records 
Management  Manual,  Appendix  B-361), 
item  3000-G-3,  which  allows  the  records 
to  be  kept  until  the  System  Manager 
determines  that  the  data  has  no  further 
value  for  scientific  research.  Disposal 
methods  include  burning  or  shredding 
hard  copy  and  erasing  computer  tapes 
and  discs. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

NINCDS  research  activities  are 
divided,  functionally  and 
administratively,  into  five  programs  and 
one  office.  In  effect,  there  are  six 
subsystems  within  this  single  umbrella 
system.  System  Managers  have  been 
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designated  for  each  subsfBtem  as 
follows: 

Chief,  Office  of  Bioaeiiy  and  Field 
Studies.  Federal  fiaiitUiis.  Soam  7AIZ. 
7550  IViacanain  Aveime,  Betfaesda, 
MD  20892 

Director.  Commuiiicative  Disorders 
Program,  Federal  Building,  Room 
ICII,  7550  Wiscoosiii  Avenue, 
Bethesda.  MO  20092 

Director,  Fundamental  Neurosciences 
Program,  Federal  Building,  Room  916, 
7550  Wisconsin  Avenue,  Betiiesda, 
MD  20892 

Director,  Neurological  Disorders 
Program.  Federal  Building,  Room  716, 
7550  Wisconsin  Avenue,  Bethesda, 
MD  20892 

Director,  Stroke  and  Trauma  Program, 
Federal  Building,  Room  8A08,  7550 
Wisconsin  Avenue.  Bethesda,  MD 
20892 

Director,  Intramural  Research  Program, 
NIH  Building  38,  Room  5A05. 9000 
Rockville  Pike,  Bethesda,  MD  20892 

NOTIFICATION  PROCEDURE: 

To  detemine  if  a  record  exists,  write 
to:  NINCDS  Privacy  Act  Coordinator, 
Federal  Building,  Room  8ia  7550 
Wisconsin  Avenue.  Bethesda,  MD  2089Z 
and  provide  the  following  information:  1. 
System  name:  2.  Complete  nnmp  and 
home  address  at  the  time  of  the  study;  3. 
Birthdate;  4.  Facility  conducting  the 
study;  5.  Disease  type  (if  known);  B. 
Approximate  dates  of  enrollment  in  the 
research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
indi\^dual  under  false  pretenses  is  a 
criminal  (rffeose  under  the  Act,  subject 
to  a  5,000  doUar  fine. 

Individuals  seeking  aotification  of  or 
access  to  medical  records  sboold 
designate  a  representative  (including 
address]  vdio  may  be  a  physician,  other 
health  professiooai.  or  other  responsible 
individiul,  who  would  be  willing  to 
review  the  record  and  infonn  the  subject 
individual  of  its  contents,  at  the 
representative's  dtscfetioo. 

A  parent  or  guardian  who  requests 
notiHcation  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  heatth  professkmal  {other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  nent.  The  parent  or  guardian 
must  verify  iclationstup  to  the  dtdld  or 
inoonipelent  person  as  well  as  his  or  her 
own  identity. 


RECORD  aCCEtS  mOCEOURE: 

Same  as  netificaticms  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  bemg  songjht. 

CONTEST1M6  RCCORO  PWOCtDWUl: 

Write  to  the  System  Manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction. 


RECORD  SOynCE  CATEOOniES: 

Information  in  these  records  is 
obtained  directly  from  individual 
participants,  and  from  physicians, 
research  investigators  and  other 
collaborating  persons,  and  from  medical 
records  and  clinical  research 
observations  at  hospitals,  HHS 
agencies,  universities,  medical  schools, 
research  institutions,  commercial 
institutions,  state  agencies,  and 
collaborating  Federal  agencies. 

SYSTEMS  EXEWTEO  FROM  CERTAIN 
PROVISIONS  or  THE  ACT 

None. 

09-25-0152 

svsras  name:' 

Biomedicai  Research:  Reoords  of 
Subjects  in  National  hxstitute  of  Dental 
Research  Contracted  E^iidemiological 
and  Biometrie  Studies,  HHS/NIH/NIDR. 


SECURmr 

None. 


SYSTEM  LOCATION: 

Records  included  in  this  system  are 
collected  by  contractors  and  are  located 
in  hospitals  and  climes;  research 
centers;  educational  institutions; 
commercial;  local.  State  and  Federal 
government  agencies;  and  in  National 
Institute  of  Dental  Research  (NIDR) 
facilities.  Inactive  records  may  be  stored 
at  Federal  Rocords  Centers.  A  list  of 
locations  and  contracts  is  available 
upon  request  from  the  System  Manager. 

CATEOOHies  or  iNDnnouALS  oowEneo  by  the 
system: 

Volimtary  participants  in 
epidemiological  and  biometrie  studies 
sponsored  by  NIDR,  including  adults 
and  minors,  both  male  and  females,  with 
known  or  susijected  diseases  or 
disorders  of  (he  teeth  and  supportmg 
strtxAures,  as  well  as  normal  or 
nonsuspect  individuals  in  control  or 
study  groups  for  purposes  of 
comparison. 


categohks  or  jibcowds  in  the  svstcsc 

This  system  consists  of  medical  and 
dental  records  and  information  resulting 


from  personal  mterviews, 
questionnaires,  or  direct  obsenraHon. 
"The  system  may  also  radade  current 
addresses  of  study  participants, 
radiographs,  records  on  biological 
specimens  (e.g.,  teetfi,  plaque,  etc.), 
study  models,  conputerized 
epidemiological  data  and 
correspondence. 


AUTHOamr  FOR  ■AMmUMCE  OF  TME 

system: 

Sections  301,  Research  and 
Investigations  and  422,  National 
Institute  of  Dental  Research,  of  the 
Public  Health  Service  Act  (42  U5.C  241, 
288a]. 


purpose: 

This  systeiR  is  used  to:  1.  Support 
research  oo  diseases  and  disorders  of 
the  oral  cavity  (taeth  and  their 
supporting  structares);  their  causes  and 
treatment;  the  jaoidence  and  prevalence 
of  these  diseases  and  disorders;  and 
familial,  demo^aphic  and  behavioral 
factors  related  to  their  causes  and 
treatmenL 

2.  Provide  data  for  pro-am  review, 
evaluation,  planning,  and  administrative 
accountability. 

ROUTINE  «aes  OF 

THESVtTBN, 

USERS  AMD  THE  PURPOSES  OF  SUCH  use: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researdiers  and  their  staff  for  the 
purpose  of  analysing  data  and  preparing 
scientific  reports  and  articles  in  order  to 
accomplisb  the  rosearch  porpose  for 
which  the  reoGtds  are  ooUected.  The 
recipients  are  required  to  maintain 
Privacy  Act  sa&^uards  with  regards  to 
such  records. 

2.  Disclosure  may  be  made  to 
organizations  deomed  quaH^Red  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  awfits  or  utilization 
review. 

3.  A  record  may  be  disclosed  for  a 
research  pmpose.  when  the  Department: 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  die 
record  was  provided,  collected,  or 
obtained; 

(B)  Has  determined  that  tfie  research 
purpose,  (1}  cnnnat  be  reasonably 
accomplished  unless  the  reoond  is 
provided  in  individually  identifiable 
form,  and  (2]  warrants  the  risk  to  the 
privacy  of  the  iiMividual  Uiat  additiaa«l 
exposmv  of  the  rsoord  OBgM  bring: 

(C)  Has  eequirad  the  recipieHt  to  (1) 
establish  reasonable  adninistrative, 
technical,  and  physical  satr  guards  to 
prevent  unmthoifaed  use  or  disdosope 
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of  the  record,  (2)  remove  or  destroy  the 
information  that  identifieB  the  Individunl 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
discloiure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
Information  that  would  enable  research 
subjects  to  be  Identified  Is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  audit,  or  (d)  when 
required  by  law: 

(D)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

4.  The  Department  contemplates  that 
It  will  contract  with  a  private  Arm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  i  oontractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  records. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  to 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  Individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  detennines 
that  the  claim,  if  succeisful.  is  likely  to 
directly  affect  the  operatloni  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee,  for 
example  in  defending  against  a  claim 
based  upon  an  Individual's  mental  or 
physical  condition  and  alleged  to  have 
arisen  because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


roueiia  AND  mAcncaa  pon  aromNO, 
RrrmaviNO.  ACcaaaiNO,  nitaiinno,  and 
DiaraaiNO  OP  mcoRoa  m  thb  avariM: 

aroMAoa: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  disks,  punched  cards, 
or  bound  notebooks. 


iiuty: 


Information  is  retrieved  by  name  and/ 
or  a  participant  identification  number. 


aAPaauARoa: 

(1)  Authorized  Users:  Employees  who 
maintain  records  in  this  systems  are 
instructed  to  grant  regular  access  only  to 
contractor  personnel;  consultants  to  the 
contractor:  the  NIDR  project  officer:  and 
NIDR  employees  whose  duties  require 
the  use  of  such  information.  Access  to 
the  data  controlled  by  the  Project 
Director,  the  NIDR  Project  Officer,  and/ 
or  the  System  Manager. 

(2)  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

(3)  Procedural  Safeguards:  Names  and 
other  identifying  pariiculars  are  deleted 
when  data  from  original  records  Is 
encoded  for  analysis.  Encoded  data  is 
Indexed  by  code  numbers.  Tables 
linking  these  code  numbers  with  actual 
identinera  are  maintained  separately. 
Code  numbers  and  identifiers  are  linked 
only  if  there  is  a  specific  need.  Data 
stored  in  computers  is  accessed  through 
the  use  of  keywords  known  only  to  the 
principal  investigators  or  authorized 
personnel.  These  keywords  are  changed 
frequently. 

Tht  particular  safeguards 
implemented  in  each  project  will  be 
developed  In  accordance  with  chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS  hf.  45-13. 
Part  6.  "ADP  Systems  Security."  of  the 
HHS  Information  Resources 
Management  Manual. 

RarvmoN  AND  mtPoaAL: 

Records  at  contractor  facilities  are 
retained  and  disposed  of  under  the 
authority  of  the  institutional  records 
control  schedule.  Records  at  NIDR 
facilities  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  (DHHS  Records 
Management  Manual,  Appendix  8-361). 
item  3000-C-3,  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research. 

Disposal  methods  include  burning  or 
shredding  hard  copy  and  erasing 
computer  tapes  and  discs. 


Chief.  Contract  MflnflKc>ment  Section. 
Extramural  Program,  National  Institute 
of  Dental  Research,  Westwood  Building. 
Room  521,  5333  Westbard  Avenue, 
Bethesda.  MD  20892. 

NOTIPICATION  raOCIOURi: 

Write  to:  Privacy  Act  Coordinator. 
National  Institute  of  Denial  Research. 
Westwood  Building.  Room  535.  5333 
Westbard  Avenue,  Bethesda.  MD  20692: 
and  provide  the  following  information  in 
writinjg:  1.  Full  name  at  time  of 
participation  in  the  study:  2.  Name  and 
description  of  the  study:  3.  Location  and 
approximate  dates  of  participation. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
ceriification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  rpquest  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subjnci 
to  a  five-thousand  dollar  fine. 

An  individual  who  requests 
notification  of,  or  access  to,  a  medical  or 
dental  record  shall;  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  Individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  the  medical 
record  of  a  child  or  incompetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member]  to  whom  the  records,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  hrr 
own  identity. 

RacoND  Accsaa  MOCBDunaa: 

Same  as  notification.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 

coMTaariNO  nbcomo  mocaDuma: 

Contact  the  System  Manager  at  the 
*  address  above.  The  contestor  must 
reasonably  identify  the  record,  specify 
in  writing  the  information  being 
contested,  and  state  the  corrective 
action  sought,  and  the  reason(s)  for  the 
corrective  action,  with  supporting 
justification. 

Mcoiio  aouNca  CATiooRiia: 

Information  contained  In  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical/dental  and  clinical  research 
observations. 


BEST  COPY  AVAILABLE 
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SYSTUMI 

mOMSIONS  OF  THE  ACn 

None. 

SYSTEM  NAME 

Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Clrild  Health  and  Hnman 
DevelofMaeBt.  HHS/NIH/NiCHD. 

CLASSnCATKMI: 


None. 

SYSTEM  location: 

Records  included  in  this  system  are 
located  in  hospitals  and  clinics,  research 
centers,  educational  institutions, 
commercial  organi2ations,  local  and 
State  agencies,  and  other  Executive 
Branch  agencies  of  the  Federal 
Government  under  contract  to  the 
National  Institute  of  Child  Health  and 
Human  Development  [NTCHDJ,  and  in 
NfCHD  facilities  in  Bethesda,  Maryland. 
Inactive  records  may  be  stored  at 
Federal  Records  Centers.  A  list  of 
speciflc  locations  and  contractors  is 
available  upon  request  from  Ae  System 
Manager,  whose  address  is  listed  below. 


CA^ 


OF  MDrnPUALS  COVMD  BY  THE 


Participants  in  theve  studies  incltide 
adahs  and  children  (a)  who  are 
presently  or  have  been  treated  by  the 
NlOffi,  (b|  whose  {ibyaical.  genetic, 
social,  economic,  environmental, 
behavioral  or  mitntioBai  conditions  or 
habits  aK  being  stviied  by  the  NICHD. 
or  {c)  normal  vohadeen  vvbo  bve 
agreed  to  provide  control  data  for 
puiposes  of  ooninrisan. 


CATEOOMIS  Of  aECOBOS  JM  TME  JYSTEH: 

This  system  consists  of  a  vuiety  of 
clinical,  medical,  and  statistical 
information  cotlected  in  bionedicai  and 
behavioral  research  studies,  such  as 
medical  histories,  vital  statistics, 
personal  interviews,  questionnaires, 
current  addresses  of  study  participants, 
radiograpfasi.  fecards  on  biniogical 
specimens,  study  models,  and 
correspondence  from  or  about 
participants  in  these  studies. 


AUTNonrrvwHii 
system: 

Section  301,  Research  and 
Investigation,  and  Section  441,  National 
Institute  of  Child  Health  and  Human 
Development,  of  the  Public  Health 
Service  Act  as  amended  (42  U.S.C. 
Sections  241,  zgsd). 

WRPOSES  OP  1UE  system: 

Tins  system  is  nsed:  1.  For  prolan 
review,  evaluation,  planning,  and 


adminntrative  management  for  reaeafrfi 
on  child  health  and  human  development^ 
2.  to  monitor  the  incidence,  prevalence 
or  development  of  the  disease, 
condition,  behavior,  or  health  status 
under  investigation;  3.  to  determine  the 
relation  of  various  factors  {e.g.,  social, 
economic,  environmental,  physical,  and 
medical)  to  the  occurrence  of  the 
disease,  condition,  development, 
behavior,  or  health  status  under 
investigation;  4.  to  identify  abnormal 
disease,  condition,  or  health  status  and 
inform  the  Centers  for  Disease  Control 
(CDC)  or  the  Food  and  Drug 
Administration  (FDA)  of  the  existence 
of  such  conditions.  CDC  uses  this 
information  in  fulfilling  its 
congressionaMy  mandated  responsibility 
for  the  monitoring  of  disease  and 
prevention  of  epidemics.  FDA  uses  tiiis 
information  in  carrying  out  its 
congressional  mandate  for  controliing 
certain  potentially  harmful  products. 

ROtniNE  uses  «F  flEOOMM  MAINTAINED  IN 
THE  SYSTEM,  INTIIIfiri  CATSOOBIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Diacknone  may  be  raade  to  HHS 
coatracttH^  ^untees  and  collaborating 
researchers  and  their  staff  for  the 
purpose  of  analyzing  data  and  prqiaring 
scientific  reports  and  articles  in  onler  to 
accomplish  tlae  research  purpose  for 
which  the  records  are  collected.  The 
recipieDts  are  required  to  oomply  with 
the  reqtnremflnts  of  the  Privacy  Act  with 
respect  to  wnch  records. 

2.  Disdosaic  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  oarry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyxing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  oontractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  Certain  infections  diseases  are 
reported  to  Stete  govenimeats  as 
required  by  l«w, 

5.  A  record  nay  be  disclosed  for  a 
research  purpose,  wiien  the  Department: 

(A)  Has  determined  that  the  ine  or 
6isdo9are  docs  not  violate  legal  or 
policy  limitations  ander  which  the 
record  was  inovided,  coUecled,  or 
obtained; 

(B)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  luless  the  record  is 
provided  in  iadividually  identifiable 
form,  and  (2)  waixants  the  risk  to  tke 


privacy  of  the  iraSvidaal  that  additional 
exposure  Kjf  the  raoord  might  bring; 

(C)  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  phyvical  safequards  to 
prevent  unaadtonsed  ase  or  ditclosore 
of  the  record,  {2)  remove  or  destroy  the 
informatton  tiuit  identifies  the  individaal 
at  the  earliest  time  at  which  reawival  or 
destruction  can  be  accomplished 
consistent  «nth  the  purpose  of  the 
researdi  pro^etA,  vniess  t^  recipient  has 
presented  adequate  jnstification  of  a 
research  or  health  nattn«  far  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosvre  of  the  record 
except  (a)  in  emetgency  circinnstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  ander  these  same 
conditions,  and  with  «vritten 
authoriration  of  the  Department,  [c]  for 
disdosore  to  a  properly  identified 
person  for  the  purpose  of  an  aadit 
related  to  the  research  project,  if 
information  that  would  enaUe  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  reqaised  by  law; 

(D)  Has  secured  a  written  statement 
attesting  to  the  recipieat's 
understanding  of,  and  willingness  to 
abide  by  these  provisioas. 

6.  Disclosure  jaay  be  made  to  a 
coDgressiof»i  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  ot  thai  individual 

7.  In  the  event  of  litigation  w4aere  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Departmeot.  or  any 
employee  of  the  Departnent  in  his  or 
her  official  capacity;  (b)  tlie  United 
States  where  the  Department  determines 
that  the  claiai.  if  successfui.  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  componentj;  or 
(c)  any  Departaunt  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  eaiployee,  for  example  in 
defending  against  a  claim  based  apoa 
an  individual's  moatal  or  physical 
condiiiQa  and  alleged  to  lave  arisen 
becaose  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  justice 
to  enable  that  Department  to  present  aa 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


1 
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Data  may  be  stored  in  file  folders, 
microfilm,  magnetic  tapes  or  disks, 
punched  cards,  or  bound  notebooks. 

RETRIEV  ability: 

Information  Is  retrieved  by  name  and/ 
or  a  participant  identiCcatioo  number. 

SAFEOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implementB  personnel. 
physical  and  procedural  safeguards  such 
as  the  foUouring: 

(1]  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  gtani  ic^^ilar  acceM  only  to 
contractor  peisooael;  oonsultants  to  the 
contractor  the  NICHD  project  offioei; 
and  NICHD  eaiployees  whose  dsties 
require  the  ase  of  such  infomiatioa.  Ooe 
time  and  special  access  Ut  the  data  is 
controlled  by  the  System  Manager,  the 
NICHD  Project  0£Eicec  aod  the  Contract 
and/or  Project  Director. 

(2)  Physical  Safeguards:  Reoords  aie 
stored  in  locked  £les  or  secured  areas. 
Computrer  terminals  are  in  secured 
areas. 

(3)  Procedural  Safegaards:  Names  and 
other  identifying  part^ulars  are  deleted 
when  ilata  from  original  leoords  is 
encoded  for  analysis.  Eacoded  data  is 
indexed  by  code  numbers.  Tables 
linking  these  code  numbers  with  actual 
identifiers  are  mnintniiii»H  separately. 
Code  numbers  and  identifiers  are  linked 
only  if  there  is  a  specific  need,  such  a» 
alerting  the  volunteer  si^jects  to  any 
findings  in  the  study  that  might  affect 
their  health.  Data  stored  in  computers  is 
accessed  through  the  use  of  passwords/ 
keywords  known  only  to  the  principal 
investigators  or  authorized  personnel 
These  passwords/keywords  are 
changed  frequently. 

The  particular  safeguards 
implemented  in  each  project  will  be 
developed  ia  accordance  with  chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementaiy  chapter  PHS  hi  45-13; 
Part  B.  "ADP  Systems  Security,"  of  the 
HHS  ADP  Systems  Manual,  and  the 
National  Bureau  of  Standards  Federal 
Information  Processii^g  Standards  (FIPS 
Pub.  41  and  FTPS  Pub.  31J. 


Records  are  retained  and  uispusud  of 
under  the  airthority  of  tfie  Htti  Records 
Control  Schedule,  Mama!  Chapter  1743 


(HHS  Records  Management  Mannal, 
Appendix  B-381},  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  researdi. 

Disposal  methods  include  burning  or 
shredding  hard  copy  and  erasing 
computer  tapes  and  disks. 

Chief.  Contracts  Management  Section. 
NICHD.  Landow  Beikiing,  Room  eC33. 
7910  Woodmont  Aveiroe,  Bethesda,  MD 
20692. 

rirmnrsfinM  rnnmniif 

To  determine  if  a  record  exists,  write 
to:  NICHD  Privacy  Act  Coordinator. 
Boiiding  31,  Room  2A11, 9000  Rockville 
Pike,  Bethesda.  MD  20682;  aod  provide 
tlw  following  inforraati(m  m  writing:  1. 
Full  name  and  address  at  time  of 
participation  in  Use  6twl3n  2.  Name  or    "^ 
descripHon  of  tiie  study;  3.  Location  and 
approxiniate  dates  of  participation. 

Hie  reqeester  must  also  verify  his  or 
her  identity  by  providing  eitiier  a 
notarization  of  the  request  or  a  written 
certification  that  tiie  lequustei  is  who  he 
or  she  daims  to  be  and  miderstands  that 
the  knowing  and  wiltfni  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  mder  false  pretenses  is  a 
criminal  o^ense  under  the  Act  subject 
to  a  five  Hionsand  dollar  fine. 

An  individual  who  requests 
notiBcation  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writiiig  a  responsible 
represHutatite  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  ot  or  access  to,  the  medical 
record  of  a  child  or  incongsetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member]  to  whom  the  record,  if 
any.  will  be  seat  The  parent  or  guardian 
must  verify  his  or  her  relationship  to  the 
child  or  incompetent  person  as  well  as 
his  or  her  own  identity. 


Same  as  notification  procedure  above. 
Requesters  shoidd  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disdosnres  that  have  been 
made  of  your  record. 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  cmd 
specify  the  information  being  contested, 
the  corrective  action  sought  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 


show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant 


Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants,  medical  and 
clinical  research  observations,  and  other 
federal  agencies. 


SYSIfl 


acr 


None. 
0»-25-t1S3 


Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development  HHS/NIH/NICHD. 

secuwnv  cla—  tea  i  iuw. 
None. 

8TS I  Ui  LOCATION. 

Records  induded  in  this  system  are 
located  in  hospitals  and  ^'"i^'.  research 
centers,  educatioDal  institutioos. 
oommercial  organizations,  local  and 
State  agencies,  and  other  Executive 
Branch  agencies  of  the  Federal 
Government  under  contract  to  the 
National  Institute  of  Child  Health  and 
Human  Devetopmcnt  (NICHD).  and  in 
NICHD  facilities  in  Bethesda,  Maryland. 
Inactive  records  nay  be  stored  at 
Federal  Records  Centers.  A  hst  of 
specific  locations  and  contractors  is 
available  upon  reqaest  from  the  System 
Manager,  whose  address  is  listed  below. 


«V( 

Participants  in  diese  studies  include 
adults  and  diiMien  (a)  who  are 
presently  or  have  been  treated  by  the 
NICM3,  (b)  whose  physical,  genetic, 
social,  economic,  environmental, 
behavioral  or  nutritional  conditions  or 
habits  are  being  studied  by  the  NldS), 
or  (c)  normal  volanteers  ii^o  have 
agreed  to  provide  control  data  for 
purposes  of  comparison. 

This  system  consists  of  a  variety  of 
clinical  medical  and  statistical 
information  collected  in  biomedical  and 
behavioral  researdi  studies,  such  as 
medical  histories,  vital  statistics, 
personal  interviews,  questionnaires, 
current  addresses  of  study  participants, 
radiographs,  records  on  biological 
specimens,  study  models,  and 
correspondence  from  or  about 
participants  in  these  studies. 


AUTHORITV  FOII  MAINTENANCE  OF  THE 
SYSTEM: 

Section  301.  Research  and 
Investigation,  and  Section  441,  National 
Institute  of  Child  Health  and  Human 
Development,  of  the  Public  Health 
Service  Act  as  amended  {42  U.S.C. 
Sections  241,  298d). 

purposes: 

This  system  is  used:  1.  For  program 
review,  evaluation,  planning,  and 
administrative  management  for  research 
on  child  health  and  human  development; 
2.  to  monitor  the  incidence,  prevalence 
or  development  of  the  disease, 
condition,  behavior,  or  health  status 
under  investigation;  3.  to  determine  the 
relation  of  various  factors  (e.g.,  social, 
economic,  environmental,  physical,  and 
medical)  to  the  occurrence  of  the 
disease,  condition,  development, 
behavior,  or  health  status  under 
investigation;  4.  to  identify  abnormal 
disease,  condition,  or  health  status  and 
inform  the  Centers  for  Disease  Control 
(CDC)  or  the  Food  and  Drug 
Administration  (FDA)  of  the  existence 
of  such  conditions.  CDC  uses  this 
information  in  fulHlling  its 
congressionally  mandated  responsibility 
for  the  monitoring  of  disease  and 
prevention  of  epidemics.  FDA  uses  this 
information  in  carrying  out  its 
congressional  mandate  for  controlling 
certain  potentially  harmfiil  products. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  for  the 
purpose  of  analyzing  data  and  preparing 
scientific  reports  and  articles  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utihzation 
review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  Certain  infectious  diseases  are 
reported  to  State  governments  as 
required  by  law. 


5.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(B)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(C)  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 

•  ^destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law; 

(D)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

6.  Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

7.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 


individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.  i 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Data  may  be  stored  in  file  folders, 
microfilm,  magnetic  tapes  or  disks, 
punched  cards,  or  bound  notebooks. 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  a  participant  identification  number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

(1)  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
contractor  personnel;  consultants  to  the 
contractor;  the  NICHD  project  officer 
and  NICHD  employees  whose  duties 
require  the  use  of  such  information. 
One-time  and  special  access  to  the  data 
is  controlled  by  the  System  Manager, 
the  NICHD  Project  Officer,  and  the 
Contract  and/or  Project  Director. 

(2)  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

(3)  Procedural  Safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  is 
encoded  for  analysis.  Encoded  data  is 
indexed  by  code  numbers.  Tables 
linking  these  code  numbers  with  actual 
identifiers  are  maintained  separately. 
Code  numbers  and  identifiers  are  linked 
only  if  there  is  a  specific  need,  such  as 
alerting  the  volunteer  subjects  to  any 
findings  in  the  study  that  might  affect 
their  health.  Data  stored  in  computers  is 
accessed  through  the  use  of  passwords/ 
keywords  known  only  to  the  principal 
investigators  or  authorized  personnel. 
These  passwords/keywords  are 
changed  frequently. 

The  particular  safeguards 
implemented  in  each  project  will  be 
developed  in  accordance  with  chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Reoords,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS  hf.  45-13; 
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Part  fi,  "ADP  Sjntoas  Security."  ai  tbe 
HHS  Infonnation  Resooces  Maiwri. 

and  the  National  Bureau  of  Standard! 
Federal  Information  Processing 
Standards  (FTPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  OISTOSM: 

Records  are  retained  aira  disposed  of 
under  the  audrarity  of  the  N1H  Records 
Control  Schedule,  Mamial  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-381),  itera  3000-G-3,  whitA 
aDowi  records  to  be  kept  as  long  as  titey 
are  ssefel  in  scientific  researdi. 

IKsposal  methods  include  bomiixg  or 
shredding  hard  copy  and  erasing 
compnter  tapes  and  disks. 


accountable  disdosores  that  have  been 
made  of  yamc  record. 


SVCTEMMMMaEHi 

Chiet  Cootracts  Managenent  Section, 
NiCHD.  Lffitdorw  Building,  Room  eC33, 
7910  Woodmont  Avenoe,  Betheada,  MD 

20892. 

NonncATioM  mioceihme: 

To  determine  if  a  record  exists,  write 
to:  NICHD  Privacy  Act  Cootdinator. 
Bwlding  31,  Room  2AU.  9000  Rockvilie 
Pike.  Bethesda.  MD  20802;  and  provide 
the  following  information  in  writing:  1. 
Full  name  and  addreaa  at  time  of 
participation  in  the  study:  2.  Name  or 
description  of  the  study:  X  Location  and 
approximate  dates  of  partidpatioD. 

The  requester  must  also  verify  Us  or 
her  identity  by  providing  either  a 
notarizatioo  of  the  request  or  a  written 
certification  that  the  reqtiesler  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  wiUfal  request  Cor 
acquisition  of  a  reoord  pertaining  to  an 
individual  under  false  pfdenses  is  a 
criminal  oCCense  under  the  Act.  sub)ect 
to  a  flve-tbousaod  dollar  fine. 

An  individual  who  requests 
notification  of.  or  access  to.  a  medical 
record  shall  at  tike  time  the  request  is 
made,  desigoate  in  writing  a  responsiWe 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  die 
repfesentative's  discretion. 

A  pnrent  or  guardian  who  requests 
notificatian  of.  or  access  ta  the  medical 
record  of  a  child  or  incompetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member]  to  wImmu  the  record,  if 
any,  wifl  be  sent.  The  parent  or  guardian 
must  verify  his  or  her  relationship  to  the 
child  or  incompetent  person  as  well  as 
his  or  her  own  identity. 

IIECOM>  ACCESS  mOCEOURES: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  reoord  contents  being  sou^t 
You  may  also  request  a  list  of 


CONTESnUO  aECORO  4 

Write  to  the  official  specified  under 
notifffiation  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  infacmatioo  being  contested, 
the  corrective  action  sou^it.  and  your 
reasons  for  requesting  the  oonection. 
along  with  supporting  infonnation  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Informatlon  contained  in  these 
records  is  obtained  directly  from 
indi>adual  participants,  medical  and 
clinical  researdi  observations,  and  other 
federal  agencies. 

SYSTCMS  CXBSrVSD  PMMI  CCRnUN 
PROVISIONS  OF  THE  ACT: 

None. 
0»-25-«15C 

SYSTEM  MMSK: 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD. 


about  the  vahie  or  usefulness  of 
information  they  ieu;i»e  about  NIH 
programs,  actirities  or  research  results. 


SECURfnr 

None. 

SVSTSM  tOCATMNK 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizaliaBS  responsible  for  conducting 
evalBUtions  or  at  the  sites  of  programs 
or  activities  under  evahiation.  Locations 
include  National  fautitntes  of  Health 
(NIH)  facilities  in  Bediesda.  Maryland. 
or  facilities  of  contractors  of  the  NIH. 
Write  to  the  appropriate  System 
Manager  below  for  a  list  of  current 
locations. 


CATE( 
SVI 


OramVlDUALS  COVaiED  BY  THE 


Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evalnating 
programs  or  activities  of  the  NIH,  other 
persons  who  may  participate  in  or 
beneflt  fron  NIH  programs  or  activities; 
or  other  persons  included  in  evaluation 
studies  for  purposes  of  oosQiarison. 
Such  individuals  may  include  (1] 
partidpents  in  research  studies:  (2) 
applicants  for  and  recipients  of  grants, 
fellowshipB,  traineeships  or  other 
awards;  (3)  employees,  experts  and 
consultants:  (4)  members  of  advisory 
committees;  (5)  other  rese£UY:hers,  health 
care  professionals,  or  individuals  who 
have  or  are  at  risk  of  developing 
diseases  or  conditions  stotfied  by  NIH; 
or  (6)  persons  who  provide  feedbudc 


CATEGORIES  OF 

This  umbrella  system  of  records 

covers  a  varying  namber  of  a^Mnte 
sets  of  records  used  in  Hiffprpni 
evaluation  studies.  The  categories  of 
records  in  each  set  Aiftt-nA  on  the  type 
of  program  being  evaluated  -an^  the 
specific  purpose  of  Qte  evaluation  In 
general  the  records  rjintain  tivo  types  of 
information:  (1)  information  identifyiog 
subject  individuals,  and  (2)  infozmatioo 
which  enables  NIH  to  evaluate  its 
programs  and  services. 

(1}  Identifyiqg  ioformatioB  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
identification  number,  grant  nuaibw. 
Social  Security  Number,  or  other 
identifying  number  as  appropriate  to  the 
particular  group  included  in  an 
evaluation  study. 

(2)  Information  used  for  evaluation 
varies  according  to  the  program 
evaluated.  Categories  of  evalnatiTe 
information  indnde  personal  and 
medical  data  on  participants  in  clinical 
and  research  programs;  publications, 
profeaaional  achievenmnts  and  career 
history  of  researchers;  and  opinions  and 
other  iaibimatioa  received  directly  from 
individuals  in  evaluation  surveys  and 
studies  of  NIH  programs. 

The  system  does  not  include  any 
master  Ust  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  tnchided  in  the  various  sets 
of  records  covered  by  the  system. 


AUTMOHJ  V  FOR 

system: 

Authority  for  this  system  comes  from 
the  following  general  authorities 
regarding  the  establishment  of  the 
National  Institutes  of  Health,  its  general 
authority  to  conduct  and  fuiwl  research 
and  to  provide  training  assistance,  and 
its  general  authority  to  maintain  records 
in  connection  with  these  and  its  other 
fiinctions  (42  USXL  20S,  241,  2BB/-1  and 
44  U.SXl  3101). 


This  system  siqipuits  evaluation  of  the 
policies,  prugiams,  organization, 
methods,  materials,  activittes  or  services 
used  by  NIH  ia  fulfilhng  hs  legislated 
mandate  far 

(1)  Conduct  and  support  of  bionecScal 
researdi  into  the  causes,  prevention  and 
cure  of  diseases; 

(2)  Support  for  training  of  research 
investigators; 

(3)  Conraunication  of  biomedical 
information. 
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This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  privileges  of  any  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  ANO  TNI  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluation  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
studies.  The  recipients  are  required  to 
protect  the  conHdentiahty  of  such 
records. 

(2)  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

(3)  Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  Individual. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g.,  magnetic  tapes  or 
discs]. 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number 
within  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
system,  and  no  central  means  of 
identifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

safeguards: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains. 
Information  already  in  the  public 
domain,  such  as  titles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individually 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  fi-om  other  systems  of 
records  will  be  safeguarded  at  a  level  at 
least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
include  the  following: 

Authorized  Users:  Regular  access  to 
information  in  a  given  set  of  records  is 


limited  to  NIH  or  to  contractor 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  specific 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by-case  basis, 
consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g..  when  disclosure 
is  required  by  the  Freedom  of 
Information  Act),  as  authorized  by  the 
System  Manager  or  designated 
responsible  official. 

Physical  Safeguards:  Records  are 
stored  in  closed  or  locked  containers,  in 
areas  which  are  not  accessible  to 
unauthorized  users,  and  in  facilities 
which  are  locked  when  not  in  use. 
Records  collected  in  each  evaluation 
project  are  maintained  separately  fi-om 
those  of  other  projects.  Sensitive  records 
are  not  left  exposed  to  unauthorized 
persons  at  any  time.  Sensitive  data  in 
machine-readable  form  may  be 
encrypted. 

Procedural  Safeguards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identities 
are  properiy  verified.  Data  stored  in 
computers  is  accessed  only  through  the 
use  of  key  words  known  only  to 
authorized  personnel.  Contracts  for 
operation  of  this  system  of  records 
require  protection  of  the  records  in 
accordance  with  these  safeguards;  NIH 
project  and  contracting  officers  monitor 
contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13.  and  Part  6.  "ADP  Systems 
Security,"  of  the  HHS  Information 
Resource  Management  Manual. 

retention  and  disposal: 

Studies,  analyses,  reports,  and 
statistical  compilations  created  or 
collected  in  evaluation  of  NIH  mission- 
related  activities  are  scheduled  for 
permanent  retention  by  the  National 
Archives  as  part  of  the  historical  record 
of  the  NIH,  as  provided  by  the  NIH 
Records  Control  Schedule,  section  1100- 
C.  Working  papers,  extra  copies,  or 
records  not  used  in  evaluations  of  major 
programs  of  the  NIH  or  any  of  its 
Bureaus.  Institutes  or  Divisions  are 
destroyed  no  later  than  5  years  after 
completion  of  the  evaluation  study  (NIH 
Records  Control  Schedule,  items  1100- 
C-12d.  110Q-G-14b.  1100-C-15b.  1900- 
A-4).  Disposal  methods  include  burning 
or  shredding  of  hard  copy  and  erasing 
magnetic  media. 

POUCV  COORDINATION  FOR  THIS  SYSTEM  IS 
PROVIDED  by: 

Associate  Director  for  Program 
Planning  and  Evaluation,  National 


Institutes  of  Health,  Building  1,  Room 
137.  9000  Rockville  Pike.  Bethesda,  MD 
20892. 

SYSTEM  MANAGERS  ANO  ADDRESSES: 

See  Appendix  1. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  official  of  the  organization 
responsible  for  the  evaluation,  as  listed 
in  Appendix  2.  If  you  are  not  certain 
which  component  of  NIH  was 
responsible  for  the  evaluation  study,  or 
if  you  believe  there  are  records  about 
you  in  several  components  of  NIH,  write 
to:  NIH  Privacy  Act  Coordinator, 
Building  31.  Room  3B07.  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

Requesters  must  provide  the  following 
information:  1.  Full  name;  2.  Name  and 
location  of  the  evaluation  study  or  other 
NIH  program  in  which  the  requester 
participated;  3.  Approximate  dates  of 
participation. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  Individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
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specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  nr  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants;  from  systems  of 
records  09-25-0036.  "Grants:  IMPAC 
(Grants/Contract  Information).  HHS/ 
NIH/DRG,"  09-25-0112,  "Grants: 
Research,  Research  Training.  Fellowship 
and  Construction  Applications  and 
Awards,  HHS/NIH/OD";  other  records 
maintained  by  the  operating  programs  of 
NIH;  the  National  Academy  of  Sciences 
and  other  contractors:  grantees  or 
collaborating  researchers;  or  publicly 
available  sources  such  as 
bibliographies. 

SYSTEMS  EXEMPTED  WrOM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Appendix  1 — System  Managers 

NIH.  Office  of  the  Director:  Chief,  Program 
Evaluation  Branch,  OPPE,  NIH,  Building  1. 
Room  234.  9000  Roclcville  Pike.  Bethesda, 
MD  20892 

National  Heart,  Lung  and  Blood  Institute 
(NHLBI):  Director,  Office  of  Program 
Planning  &  Evaluation,  NHLBI,  NIH, 
Building  31,  Room  5A03.  Bethesda,  MD 
20892 

National  Library  of  Medicine  (NLM):  Special 
Assistant  for  Operations  Research,  Office 
of  the  Director,  NLM.  NIH,  Building  38, 
Room  2S18,  Bethesda.  MO  20892 

National  Eye  Institute  (NEI):  Associate 
Director  for  Program  Planning.  Analysis 
and  Evaluation.  NEI.  NIH,  Building  31, 
Room  6A25.  Bethesda.  MD  20892 

National  Institute  on  Aging  (NIA):  Evaluation 
Officer.  NIA,  NIH.  Building  31.  Room  5Cll. 
Bethesda.  MD  20892 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID):  Chief,  Evaluation 
Section,  Office  of  Program  Planning  and 
Evaluation.  NIAID.  NIH.  Building  31.  Room 
7A19.  Bethesda,  MD  20892 

National  Institute  of  Child  Health  and  Human 
Development  (NICHD):  Chief,  Office  of 
Planning  and  Evaluation,  NICHD,  NIH, 
Building  31,  Room  2A10,  Bethesda,  MD 
20892 

National  Institute  of  Dental  Research  (NIDR): 
Chief,  Office  of  Planning.  Evaluation  and 
Communications,  NIDR,  NIH,  Building  31. 
Room  2C36.  Bethesda.  MD  20892 

National  Institute  of  Environmental  Health 
Sciences  (NIEHS):  Program  Analyst,  Office 
of  Program  Planning  and  Evaluation, 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233,  Research 
Triangle  Park,  N.C.  27709 

National  Institute  of  General  Medical 
Sciences  (NIGMS]:  Associate  Director  for 
Evaluation,  NICMS.  Westwood  Building 
Room  9A18,  5333  Westbard  Avenue. 
Bethesda.  MD  20892 


Fogarty  International  Center  (FIC):  Assistant 
Director  for  Planning  and  Evaluation.  FIC. 
NIH,  Building  38A.  Room  607,  Bethesda. 
MD  20892 

Division  of  Research  Grants  (DRG):  Assistant 
Director  for  Special  Projects.  DRG, 
Westwood  Building,  Room  457,  National 
Institutes  of  Health,  Bethesda,  MD  20892 

Division  of  Research  Resources:  Program 
Analyst.  Office  of  Program  Planning  and 
Evaluation.  DRR,  NIH,  Building  31,  Room 
5B54,  Bethesda,  MD  20692 

Appendix  2 — Notification  and  access  officials 

NIH,  Office  of  the  Director:  Chief.  Program 
Evaluation  Branch,  OPPE  NIH.  Building  1, 
Room  234,  9000  Rockville  Pike,  Bethesda, 
MD  20892 

National  Heart,  Lung  and  Blood  Institute 
(NHLBI):  Privacy  Act  Coordinator,  NHLBL 
NIH,  Building  31,  Room  5A29,  Bethesda, 
MD  20892 

National  Library  of  Medicine  (NLM):  Special 
Assistant  for  Operations  Research,  Office 
of  the  Director,  NLM.  NIH.  Building  38. 
Room  2S18,  Bethesda,  MD  20892 

National  Eye  Institute  (NEI):  Executive 
Officer,  NEI,  NIH,  Building  31,  Room  6A25, 
Bethesda,  MD  20892 

National  Institute  on  Aging  (NIA):  Evaluation 
Officer.  NIA,  NIH,  Building  31,  Room  5C11, 
Bethesda,  MD  20892 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID):  Chief,  Evaluation 
Section,  Office  of  Program  Planning  and 
Evaluation  NIAID.  NIH,  Building  31,  Room 
7A19.  Bethesda,  MD  20892 

National  Institute  of  Child  Health  and  Human 
Development  (NICHD):  Chief,  Office  of 
Planning  and  Evaluation,  NICHD,  NIH. 
Building  31,  Room  2AI0,  Bethesda,  MD 
20892 

National  Institute  of  Dental  Research  (NIDR): 
Chief,  Office  of  Planning,  Evaluation  and 
Communications,  NIDR,  NIH,  Building  31, 
Room  2C36,  Bethesda,  MD  20892 

National  Institute  of  Environmental  Health 
Sciences  (NIEHS):  Program  Analyst,  Office 
of  Program  Planning  and  Evaluation, 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233.  Research 
Triangle  Park,  N.C.  27709 

National  Institute  of  General  Medical 
Sciences  (NIGMS):  Privacy  Act 
Coordinator.  NIGMS.  NIH.  Building  31, 
Room  4A52,  Bethesda,  MD  20892 

Fogarty  International  Center  (FIC):  Assistant 
Director  for  Planning  and  Evaluation,  FIC, 
NIH,  Building  38A,  Room  607,  Bethesda, 
MD  20892 

Division  of  Research  Grants  (DRG):  Assistant 
Director  for  Special  Projects,  DRG, 
Westwood  Building.  Room  457.  National 
Institutes  of  Health.  Bethesda.  MD  20892 

Division  of  Research  Resources:  Program 
Analyst.  Office  of  Program  Planning  and 
Evaluation.  DRR.  NIH.  Building  31.  Room 
5B54.  Bethesda.  MD  20892 

(FR  Doc.  86-25720  Filed  11-21-86;  8:45  am] 
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Centers  for  Disease  Control 

Privacy  Act  of  1974;  Republication  of 
Systems  of  Records 

agency:  Public  Health  Service.  HHS. 
action:  Notification  of  republication  of 
notices  of  systems  of  records. 
summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Centers  for  Disease  Control  (CDC)  is 
publishing  a  notice  describing  the 
existence  and  character  of  each  system 
of  records.  This  publication  covers  all 
systems  of  records  maintained  by  CDC 
and  its  organizational  components, 
including  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH). 

Several  of  the  notices  which  were 
published  in  the  last  comprehensive 
republication  in  1982  have  been  deleted, 
consolidated  with,  or  subsumed  under 
other  systems  of  records,  as  described 
below.  In  addition,  all  the  notices  have 
been  modified  to  clarify  the  descriptions 
and  to  ensure  that  they  are  complete, 
accurate  and  timely. 

CDC  also  proposes  to  establish  new 
routine  uses  permitting  disclosure  of 
information  to  contractors  from  two 
Privacy  Act  systems  of  records 
maintained  by  the  CDC:  09-20-0089. 
"Studies  of  Treatment  of  Tuberculosis 
and  other  Mycobacterioses.  HHS/CDC/ 
CPS";  and  09-20-0157  "Clinical 
Laboratory  Personnel  Proficiency  Test 
Results  (Medicare).  HHS/CDC/LPO." 
Contracting  for  the  services  specified 
below  is  intended  to  accomplish  the 
purposes  of  the  two  systems  in  a  more 
efficient  manner. 

None  of  these  changes  requires  a 
report  of  altered  system  to  be  sent  to  the 
Congress  and  the  Office  of  Management 
and  Budget.  The  notices  are  complete 
and  accurate  as  of  September  15. 1986. 
Readers  who  notice  any  inadvertent 
error  or  omission  in  CDC  system  notices 
are  invited  to  bring  them  to  the  attention 
of  David  K.  Rowe.  Privacy  Act  Officer. 
Centers  for  Disease  Control.  1600  Clifton 
Road.  N.E.,  Bldg.  1.  Rm.  B-68.  Atlanta. 
GA  30333. 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed  new 
routine  uses  on  or  before  (30  days  after 
publication).  The  Centers  for  Disease 
Control  will  adopt  the  new  routine  uses 
without  further  notice  30  days  after  the 
date  of  publication,  unless  PHS  receives 
comments  which  would  result  in  a 
contrary  determination. 

SUPPLEMENTARY  INFORMATION:  These 
notices  include  several  changes  which 
have  been  made  since  the  last 
comprehensive  annual  publication. 


I 


I 
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A.  DELETED  SYSTEMS  OF  RECORDS: 

The  following  systems  of  records  have 
been  deleted: 

(1)  09-20-0083.  Diagnostic  Methods  for 
Identification  of  Occupational  Diseases 
through  Biopsy  and/or  Autopsy 
Specimens.  HHS/CDC/NIOSH. 
(Records  in  this  system  have  been 
subsumed  under  08-20-0117.) 

(2)  09-20-0088.  Surveillance  of  Persons 
on  Isoniazid  Preventive  Treatment  for 
Tuberculosis.  HHS/CDC/CPS.  (Records 
in  this  system  have  been  subsumed 
under  09-20-0089.) 

(3)  09-20-0087.  Surveillance  of 
Inadvertent  Vaccination  during 
Pregnancy.  HHS/CDC/CPS.  (Records  in 
this  system  have  been  subsumed  under 
09-20-0136.) 

(4)  09-204)088.  Subacute  Sclerosing 
Panencephalitis  Surveillance.  HHS/ 
CDC/CPS.  (Records  in  this  system  have 
been  subsumed  under  09-20-0136.) 

(5)  09-20-0093,  Tuberculosis  Preventive 
Therapy  Studies.  HHS/CDC/CPS. 
(Records  in  this  system  have  been 
subsumed  under  09-20-0089.) 

(6)  09-20-0094,  Studies  of  Drug 
Resistant  Tuberculosis  Cases/Contacts. 
HHS/CDC/CPS.  (Records  in  this  system 
have  been  subsumed  under  09-20-0089.) 

(7)  09-204)095.  Varicella  Zoster 
Immune  Globulin  Records  on  High  Risk 
Immunosuppressed  Children  Exposed  to 
Chickenpox.  HHS/CDC/CPS.  (Records 
in  this  system  have  been  subsumed 
under  09-20-0136.) 

(8)  09-20-0097.  Studies  of  the  Effects  of 
BCG  Vaccinations  for  Tuberculosis. 
HHS/CDC/CPS.  (Records  in  this  system 
have  been  subsumed  under  09-20-0089.) 

(9)  09-20-0098,  Congenital  Rubella 
Registry.  HHS/CDC/CPS.  (Records  in 
this  system  have  been  subsumed  under 
09-20-0136.) 

(10)  09-204)107,  Dengue  and  Research 
Studies.  HHS/CDC/CID.  (Records  in 
this  system  have  been  subsumed  under 
09-20-0136.) 

(11)  09-20-0148.  Results  of 
Occupational  Hearing  Studies.  HHS/ 
CDC/NIOSH.  (Records  in  this  system 
have  been  subsumed  under  09-20-0118.) 

(12)  09-20-0150.  Morbidity  Studies  in 
Coal  Mining  Activities.  HHS/CDC/ 
NIOSH.  (Records  in  this  system  have 
been  subsumed  under  09-20-0149.) 

(13)  09-20-0151.  Mortality  Studies  in 
Coal  Mining  Activities.  HHS/CDC/ 
NIOSH.  (Records  in  this  system  have 
been  subsumed  under  09-20-0153.) 

(14)  09-204n52.  Mortality  Studies  in 
Non-Coal  Mining  Activities.  HHS/CDC/ 
NIOSH.  (Records  in  this  system  have 
been  subsumed  under  00-20-0153.) 

(15)  09-20-0155.  Morbidity  Studies  in 
Metal  and  Non-Metal  Mining  Activities. 
HHS/CDC/NIOSH.  (Records  in  this 


system  have  been  subsumed  under  09- 
20-0149.) 

(16)  09-204)156.  Cytotechnologists 
Proficiency  Answer  Sheets  and  Test 
Results  (Medicare).  HHS/CDC/LPO. 
(Records  in  this  system  have  been 
subsumed  under  09-20-0157.) 

(17)  09-204)158.  Independent 
Laboratory  Directors  Proficiency 
Answer  Sheets  and  Exam  Results 
(Medicare).  HHS/CDC/LPO.  (Records  in 
this  system  have  been  subsumed  under 
09-204)157.) 

B.  MODinCATION  OF  SAFEGUARDS: 

The  safeguards  category  has  been 
modified  in  each  system  notice  to  more 
accurately  and  completely  describe  the 
policies  and  practices  relating  to  the 
safeguarding  of  records  and  data. 

C.  REVISION  OF  SYSTEM 
AUTHORITY: 

The  system  authority  category  has 
been  revised  in  systems  09-20-0106, 09- 
204)113,  and  09-204)136  to  reflect  the 
additional  legislative  authority.  Section 
308(d)  of  the  Public  Health  Service  Act. 
pertaining  to  the  granting  of  an 
assurance  of  confidentiality  relating  to 
records  in  these  systems. 

D.  CLARinCATION  OF  SYSTEM 
PURPOSE,  CATEGORIES  OF 
RECORDS  AND  CATEGORIES  OF 
INDIVIDUALS: 

The  system  purpose,  categories  of 
records  and  categories  of  individuals 
sections  have  been  revised  in  systems 
09-204)089,  09-204)117.  09-204)118.  09-20- 
0149.  09-204)153,  and  09-204)157  to  more 
cleariy  describe  the  systems.  In  each 
case,  these  revisions  reflect  the 
subsumption  of  a  number  of  similar 
systems  and  more  accurately  reflect  the 
program's  actual  operations.  The 
changes  in  wording  do  not  involve  any 
changes  in  the  scopes  of  the  system 
notices  as  originally  published. 

E.  RENAMING  OF  SYSTEMS: 

The  names  of  the  following  systems 
have  been  changed  to  more  accurately 
describe  the  types  of  records  covered: 

(1)  09-204X)55  has  been  retitled 
Administrative  Files  for  Research/ 
Demonstration  and  Training  Grants,  and 
Cooperative  Agreement  Applications. 
HHS/CDC/NIOSH. 

(2)  09-204)149  has  been  retitled 
Morbidity  Studies  in  Coal  Mining,  Metal 
and  Non-metal  Mining  and  General 
Industry.  HHS/CDC/NIOSH. 

(3)  09-204)153  has  been  retitled 
Mortality  Studies  in  Coal  Mining,  Metal 
and  Non-metal  Mining  and  General 
Industry.  HHS/CDC/NIOSH. 

(4)  09-204)157  has  been  retitled 
Clinical  Laboratory  Personnel 


Proficiency  Test  Results  (Medicare). 
HHS/CDC/LPO. 

F.  ADDITION  OF  ROUTINE  USE: 

The  following  routine  use  has  been 
added  to  systems  09-204)088  and  09-20- 
0157: 

The  Centers  for  Disease  Control  is 
under  contract  with  private  firms  for  the 
purpose  of  collatii^g,  analjrzing  or 
otherwise  refining  records  in  this 
system.  Relevant  records  are  maintained 
by  the  contractors.  The  con-  tractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

System  09-204)088  requires  the  above 
routine  use  for  those  instances  in  which 
CDC  staff  has  determined  the  need  for 
outside  contractors  to  perform  specific 
work  in  support  of  the  tuberculosis 
control  activities  described  in  the 
purpose  of  the  system.  The  contractor 
will  review  and  refine  data  pertaining  to 
individuals  who  receive  treatment 
relating  to  tuberculosis.  Other  contractor 
services  such  as  the  enhancement  of 
automated  systems  and  other  computer 
operations  are  also  contemplated. 

The  same  routine  use  is  also 
necessary  for  system  09-204)157  in 
connection  with  the  certification  testing 
of  clinical  laboratory  personnel.  Pub.  L. 
99-272  extended  the  Medicare 
proficiency  examination  authority  for 
health  care  personnel.  Procedures  must 
be  in  place  for  the  formal  test-  ing  of  the 
proficiency  of  such  clinical  laboratory 
personnel  as  cytotech-  nologists,  clinical 
laboratory  technicians  and 
technologists.  This  routine  use  will 
enable  CDC  to  utilize  contractor 
services  in  handling  many  of  the 
administrative  reqidrements  of  the 
project  including  the  refinement  of 
computer  services  and  the  maintenance 
of  accurate  records  on  the  examinees. 

G.  DISCLOSURES  FERMTTTED  BY 
PRIVACY  ACT: 

Disclosures  without  consent  of  subject 
individuals  are  permitted  by  the  Privacy 
Act  in  Section  3(b).  as  follows: 

'(1)  to  those  officers  and  employees  of 
the  agency  which  maintains  the  record 
who  have  a  need  for  the  reccmls  in  the 
performance  of  their  duties; 

'(2)  required  under  section  552  of  this 
title  (the  Freedom  of  Information  Act); 

'(3)  for  a  routine  use  as  defined  in 
*  •  *  (The  Privacy  Act  and  described  in 
the  routine  use  section  of  the  specific 
notices  of  systems  of  records  published 
in  the  Federal  Regirter); 

'(4)  to  the  Bureau  «f  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13; 
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'(5)  to  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

'(6)  to  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

'(7)  to  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law.  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

'(8)  to  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if. 
upon  such  disclosure,  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

'(9)  to  either  House  of  Congress,  or  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  Uiereof.  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

'(10)  to  the  Comptroller  General,  or 
any  of  his  authorized  representatives,  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office; 

'(11)  pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

'(12)  to  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  952(d)).* 

Dated:  October  20. 1988. 
Robert  L.  Fostar, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
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CEH. 

09-20-0000 

SYSTEM  name: 

Cooperative  Mycoses  Study.  HHS/ 
CDC/CID. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Federal  Records  Center.  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

CATEGOniES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Adults  and  children  who  were 
infected  with  histoplasmosis, 
blastomycosis,  coccidioidomycosis, 
aspergillosis,  and  other  miscellaneous 
fungal  infections,  and  who  participated 
in  the  cooperative  mycoses  study 
conducted  between  1947  and  1973  at  the 
former  CDC  Kansas  City  Field  Station, 
Ecological  Investigations  Division, 
Kansas  City,  KS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records  and  related  papers. 

AUTHORrry  for  maintenance  of  the 
system: 

Public  Health  Service  Act,  Section 
301,  "Research  and  Investigation"  (42 
U.S.C.  241). 

purpose(s): 

The  study  was  to  evaluate  the 
treatment  of  systemic  fungal  diseases  by 
the  U.S.  Public  Health  Service  and 
clinicians  in  selected  hospitals  and 
sanitoriums. 

routine  uses  of  records  maintaineo  m 

THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a  con- 
gressional office  from  the  record  of  an 
individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
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condition  and  alleged  to  have  arisen 

because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCieS  ANU  PRACTICES  FOB  STOmNQ, 
RETmEVING,  ACCESSINO,  RETAINWO,  AND 

disposing  of  records  in  the  system: 

storage: 

All  records  are  stored  in  file  folders 
and  approved  FRC  boxes  at  the  Federal 
Records  Center. 

retrievabiuty: 

Records  are  indexed  and  retrieved  by 
name. 

safeguards: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
researchers  and  designated  support  staff 
of  the  Centers  for  Disease  Control 
(CDC),  the  CDC  Records  OfRcer.  and 
FRC  officials,  as  authorized  by  the 
system  manager  to  accomplish  the 
stated  purposes  for  which  the  data  in 
this  system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS: 
Electronic  anti-intrusion  devices  are  in 
operation  at  the  Federal  Records  Center. 

3.  PROCEDURAL  SAFEGUARDS: 
Users  of  individually  identified  data 
protect  information  from  public  scrutiny, 
and  only  specifically  authorized 
personnel  may  be  admitted  to  the  record 
storage  area.  CDC  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data. 

4.  IMPLEMENTATION  GUIDEUNES: 
DHHS  Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  Genera! 
Administration  Manual  FRC  safeguards 
are  in  compliance  with  GSA  Federal 
Property  Management  Regulations, 
Subchapter  B — Archives  and  Records. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  at  the  Federal 
Records  Center  until  20  years  old  and 
are  then  destroyed  by  paper  recycling 
process,  unless  needed  for  further  study. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Center  for  Infectious 
Diseases,  BIdg.  1.  Rm.  6013,  Centers  for 
Disease  Control,  1600  Clifton  Road. 
Atlanta,  GA  30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 


positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (IJ 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any.  vdll  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name:  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant 

RECORD  SOURCE  CATEGORIES: 

Individual  medical  records  of  patients 
in  participating  hospitals  and 
sanitoriums. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TNE  ACT: 

None. 


SECURfTY  CtASSIFIQATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Respiratory  Disease 
Studies  (DRDS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  944  Chestnut  Ridge  Road, 
Morgantown.  WV  26505. 

Data  are  also  occasionally  located  at 
contractor  sites  as  studies  are 
developed,  data  collected,  and  reports 
written.  A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

CATEGORIES  OF  HKMVKHMLS  COVERED  BY  THE 
SYSTEM: 

Physicians  who  have  been  certified  to 
interpret  X-rays  under  the  Federal  Mine 
Health  and  Safety  Actof  1977. 

CATEGORIES  OF  RKORDS  IN  THE  SYSTEM: 

Qualifications  of  physicians. 

AUTHORITY  FOR  MAmtENANCE  OP  THE 
SYSTEM: 

Federal  Mine  Health  and  Safety  Act 
of  1977.  SecUon  501,  "Research"  (30 
U.S.C.  951). 


09-20-0001 

SYSTEM  NAME: 


Certified  Interpreting  Physician  File. 
HHS/CDC/NIOSH. 


PURPOSE(S): 

The  main  purpose  is  to  provide 
certified  physicians  to  read  X-rays.  Data 
is  provided  to  the  Social  Security 
Administration  to  be  used  in  approving 
Title  IV  benefits  under  the  Act. 

ROUTINE  USES  OF  RECORDS  MAWTAINEO  IN 
THE  SYSTEM,  INCUNMNO  CATBOORICS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Name  and  address  supplied  to  coal 
operators  and  X-ray  facilities  so  that 
they  may  contact  physicians  to  do  work 
for  them. 

Name,  address  aad  Social  Security 
number  suppUed  to  Department  of  Labor 
to  be  used  in  approving  Title  IV  Benefits 
under  the  Act 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  ft-om  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
informaticHi  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  theneof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  m  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
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where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  con^onents,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  diat  the  use  of  such 
records  by  the  Department  of  Justice,  die 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  fimu  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  prompdy  return  data  entry 
records  after  die  contracted  work  is 
completed,  llie  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  die  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 


RETHIiVMa, 
OISPOHNQOF 


MTMESVSTBl: 


Computer  tapes/disks  and  printouts, 
microfilm. 

RFnUEVAMUTY: 

Name  and/or  social  security  number, 
supplied  on  a  voluntary  basis  are  the 
indices  used  to  retrieve  records. 

SAFCQUAROS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS;  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
and  escorting  of  visitDrs,  a  limited 
access,  secured  computer  room  with  fire 
extinguishers  and  overhead  sprinkler 
system,  computer  terminals  and 


automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  idioitification  code,  accoimt 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  <x  contractor  sites  is  restricted  to 
speciHcally  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  comi^iance  vridi  diese 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  speciffed  by  the 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  WlSJifc  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 


Records  are  retained  indefinitely 
unlets  disposal  of  a  record  is  requested 
by  the  inc^dual  physician.  Disposal 
methods  include  erasing  computer  tapes, 
burning  or  shredding  printouts  or 
transferring  records  to  the  Federal 
Records  Center. 

svsrai  M*ii*ofH(i)  and  anowftB: 

Administrative  Officer.  Division  of 
Respiratory  Disease  Studies  (DRDS), 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  944 
Chestnut  Ridge  Road,  Morgantown,  WV 
26505. 

MOmnCATKMI  PNOCEMMC: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  aboveJlequesters  in  person 
must  provide  driver's  license  or  other 


positive  identi-ficatioo.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  oertiiy  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subjectto  a  $5,000 
fine. 

RECORD  ACCESS  phoceoures: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 


Information  is  obtained  direcdy  from 
the  individual. 

svsTCMS  ExeavTEO  nioH  oemtain 

PROVISIONS  OF  THE  ACT: 

None. 
09-20-0027 

SYSTEM  NAME: 

Radiation  Exposure  Records  for 
NIOSH  Employees.  HHS/CDC/NIOSH. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Respiratory  Disease 
Studies  (DRDS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  944  Chestiiut  Ridge  Road, 
Morgantown.  WV  26505and 

Office  of  Administrative  and 
Management  Services,  CP  Bldg..  Rm. 
119,  NIOSH.  Robert  A.  Taft 
Laboratories.  4676  Columbia  Parkway, 
Cincinnati.  Ohio  45226. 

Data  are  also  occasionally  located  at 
contractor  sites,  as  studies  are 
developed,  data  collected,  and  reports 
written.  A  list  of  contractor  sites,  where 
individually  identifiable  data  are 
currentiy  located,  is  available  upon 
request  to  the  system  manager. 

categories  of  individuals  covered  by  the 
system: 

Present  and  past  NIOSH  employees. 


42454 


Federal  Register  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Notices 


CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

X-ray  exposure  levels. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Occupational  Safety  and  Health  Act. 
Section  19,  "Programs  of  Federal 
Agencies"  (29  U.S.C.  668J. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  X-ray  exposure  records  to 
prevent  toxic  exposure  to  harmful  rays. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a  con- 
gressional office  from  the  record  of  an 
individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  af  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 


information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system: 

storage: 

Manual  files,  computer  tapes/disks 
and  printouts. 

retrievabiuty: 

Name  is  the  index  used  to  retrieve 
records  from  this  system. 

SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
and  escorting  of  visitors,  a  limited 
access,  secured  computer  room  with  fire 
extinguishers  and  overhead  sprinkler 
system,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  al]  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
DHHS  Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual. 


RETENTION  AND  OlSPOSAU 

Record  copy  maintained  in  agency  for 
three  years  in  accordance  with  retention 
schedules.  Source  documents  disposed 
of  when  no  longer  needed  in  the  study, 
as  determined  by  the  system  manager, 
and  as  provided  in  the  signed  consent 
form,  as  appropriate.  Disposal  methods 
include  burning  or  shredding  paper 
materials,  erasing  computer  tapes  or 
transferring  records  to  the  Federal 
Records  Center.  Records  destroyed  by 
paper  recycling  process  when  20  years 
old.  unless  needed  for  further  study. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Respiratory 
Disease  Studies  (DIUJS),  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  944  Chestnut  Ridge 
Road.  Morgantown.  WV  26505and 

Safety  Office.  Office  of 
Administrative  and  Management 
Services,  NIOSH,  Robert  A.  Taft 
Laboratories.  4676  Columbia  Parkway. 
Cincinnati,  Ohio  45226. 

Policy  coordination  provided  by: 
Director.  Office  of  Program  Support, 
Bldg.  1,  Rm.  2011,  Centers  for  Disease 
Control,  1600  Clifton  Road.Atlanta,  GA 
30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  Is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PtWCCOUIICt: 

Same  as  notification  procedures. 
Requestersshould  also  reasonably 
specify  the  record  contents  being  sought. 
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An  accountingof  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 


COMTESmn  NECORO I 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requestiog  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RCCOMO  MMJIICE  CATEQOmES: 

Information  is  obtained  directly  from 
the  individual. 

SYtTEMS  EXEMTTCD  PNOM  CERTAIN 
PMOVISIONS  OF  THE  ACT: 

None. 
09-20-0055 


SVSTBII 

Administrative  Files  for  Research/ 
Demonstration  and  Training  Grants,  and 
Cooperative  Agreements  Applications. 
HHS/CDC/NIOSH. 

SECMirrV  CLAMIFiCATiON: 

None. 

SYSTEM  location: 

Division  of  Research  Grants,  National 
Institutes  of  Health  (NIH).  Westbard 
Bldg.,  Westbard  Avenue,  Betbetda. 
Maryland  20014 

Grants  Management  Office, 
Procurement  and  Grants  Office,  Rm.  321, 
Buckhead  Bldg.,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta,  GA 
30333 

Grants  Program  Activity,  Office  of  the 
Director,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Bldg.  1,  Rm.  3053,  Centers  for 
Disease  Control.  1600  Clifton  Road, 
Atlanta,  GA  30333 

Division  of  Training  and  Manpower 
Development,  Division  of  Biomedical 
and  Behavioral  Science,  Division  of 
Physical  Science  and  Engineering,  and 
Division  of  Surveillance,  Hazard 
Evaluations,  and  Field  Studies,  NIOSH, 
4676  Columbia  Parkway.  Qncnmati, 
Ohio  45226 

Division  of  Respiratory  Disease 
Studies  and  Division  of  Safety  Research, 
NIOSH.  944  Chestnut  Ridge  Road, 
Morgantown,  WV  26505and 

Federal  Records  Center.  4206  Suidand 
Road.  Suitland,  Maryland  20408,  and 
1557  St.  )owepti  Avenue,  East  Point  GA 
30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
curtentiy  k>cated  is  available  upon 
request  to  the  system  manager. 


Data  are  also  occasionally  located  at 
grantee  sites  as  studies  are  developed, 
data  collected,  and  reports  written.  A 
list  of  grantee  sites  where  individually 
identifiable  data  are  currently  located  is 
available  upon  request  to  the  system 
manager. 

CATEOOMES  OF  nUMVIOUAtS  COWEWEO  •¥  THE 
SYSTEM 

Applicants  for  occupational  safety 
and  health  research  and  demonstration 
grants,  and  training  grants. 


CA' 


IN  THE  system: 


Draft  and  final  grant  application  and 
review  history,  awards,  financial 
records  and  progress  reports  and  related 
correspondence. 

AUTHOWTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Occupational  Safety  and  Health  Act, 
Section  20,  "Research  and  Related 
Activities"  and  Section  21,  Training  and 
Employee  Education"  (29  U.S.C.  668. 
670), 

puRFOse(s): 

The  purpose  of  this  system  is  to 
review  grant  applications  for  research 
and  training  and  to  administer  funded 
grants.  This  information  is  provided  to 
the  National  Institutes  of  Health  and  to 
components  of  the  Centers  for  Disease 
Control  (CDC)  including  NIOSH  for 
review. 


ROUTINE  USES  OF 

THE  SYSTEM,  INCLUOINQ  CATCeOMES  OF 

USERS  AMD  THE  FURTOSES  OF  SUCH  USES: 

Referrals  may  be  made  of  assignments 
of  research  investigators  and  project 
monitors  on  specific  research  projects  to 
the  National  Technical  Information 
Service  (NTIS),  Department  of 
Commerce,  to  contribute  to  the 
Smithsonian  Science  Information 
Exchange. 

To  the  cognizant  audit  agency  for 
auditing. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  trom  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity: 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  a^eed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 


court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  o^ce 
made  at  the  written  request  of  that 
individual. 

To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  regulations  for 
opinions  as  a  part  of  the  application 
review  process. 

To  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  letting  of 
a  contract  or  the  issuance  of  a  license, 
grant,  cooperative  agreement  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  record  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

To  individuals  and  organizations 
deemed  quahfied  by  PHS  to  carry  out 
specific  research  related  to  the  review 
and  award  processes  of  PHS. 

To  the  grantee  institution  relative  to 
performance  or  administration  under  the 
terms  and  conditions  of  the  award. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintein  Privacy  Act  safeguards. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEViNO,  ACCESSING,  RETAININa.  AND 
DlSPOSWa  OF  RECORDS  IN  THE  SYSTEM: 


5x8  cards,  computer  tapes/discs  and 
printouts,  notebooks,  and  file  folders. 

RETRIEV  ability: 

Name  is  the  index  used  to  retrieve 
information. 


1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  personnel 
screening  and  escorting  of  visitors, 
electronic  anti-intrusion  devices  in 


I 
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operation  af  the  Federal  Records  Center, 
a  limited  access,  secured  computer  room 
with  fire  extinguishers  and  overhead 
sprinkler  system,  computer  terminals 
and  automated  records  located  in 
secured  areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B— Archives 
and  Records. 

RETENTION  AND  DISPOSAU* 

Approved  and  funded  applications  are 
kept  for  one  year  beyond  closeout,  and 
then  sent  to  the  Federal  Records  Center 
(FRC)  for  10  years,  after  which  time  they 
are  destroyed.  Unsuccessful 
applications  are  retained  for  up  to  2 
years  at  the  agency,  and  then  sent  to  the 
FRC  for  10  years.  Draft  applications  are 
kept  for  one  year  or  until  an  official 
application  is  received  (at  which  time 
the  draft  is  destroyed).  Disposal 
methods  include  the  paper  recycling 
process,  burning  or  shredding  paper 
materials,  and  erasing  computer  tapes. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Grants  Management  Officer, 
Procurement  and  Grants  Office, 
Buckhead  BBdg.,  Rm.  321,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta.  GA  30333and 

Associate  Director  for  Grants,  Grants 
Program  Activity,  Office  of  the  Director. 
NIOSH,  Bldg.  1,  Rm.  3053,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support, 
Bldg.  1,  Rm.  2011,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta,  GA 
30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  appropriate  system 
manager  at  the  address  above. 
Requesters  in  person  must  provide 
driver's  license  or  other  positive 
identification.  Individuals  who  do  not 
appear  in  person  must  either  (1)  submit 
a  notarized  request  to  verify  their 
identify  or  (2)  certify  that  they  are  the 
individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  af-counting  of  disclosures  that  have 
been  made  of  the  record,  if  any.  may  be 
requested. 


SECURITY  CLASSinCATION: 

None. 


CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  directly  from 
the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

None. 
09-20-0059 

SYSTEM  name: 

Division  of  Training  Mailing  List. 
HHS/CDC/NIOSH. 


SYSTEM  LOCATKMC 

Division  of  Training  and  Manpower 
Development  (DTMD),  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Robert  A.  Taft  Laboratories, 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226. 

Data  are  also  occasionally  located  at 
contractor  sites  as  studies  are 
developed,  data  collected,  and  reports 
written.  A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

categories  of  inoividuals  covered  by  the 
system: 

Persons  who  have  taken  a  NIOSH 
training  course  or  who  ask  to  be  placed 
on  the  list. 

CATEGORIES  OF  RBCORDS  IN  THE  SYSTEM: 

Names  and  addresses. 
AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 

Occupational  Safety  and  Health  Act, 
Section  21,  "Training  and  Employee 
Education"  (29  U.S.C.  670). 

purpose(s): 

The  purpose  of  this  system  is  to 
advise  prospective  students  of  upcoming 
NIOSH  training  courses. 

routine  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PUMPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Departmeat  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
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the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  ftrms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

POUCIES  AND  PRACTICES  FOR  STORHMl, 
RETRIEVINO,  ACCESSINQ,  RCTAININO,  AND 

Dtsposma  OF  records  in  the  system: 
storaoe: 

Computer  tapes/disks  and  printouts, 
addressograph  plates. 

retrievabiuty: 

Name  and  student  number  are  the 
indices  used  to  retrieve  records  from  . 
this  system. 

SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  a  limited  access,  secured 
computer  room  with  fire  extinguishers 
and  overhead  sprinkler  system, 
computer  terminals  and  automated 
records  located  in  secured  areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  progranuned  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 


oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  8,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Record  copy  maintained  from  three  to 
ten  years  in  accordance  with  retention 
schedules.  Source  documents  for 
computer  disposed  of  when  no  longer 
needed  in  the  study,  as  determined  by 
the  system  manager.  Disposal  methods 
include  erasing  computer  tapes  and 
burning  or  shredding  paper  materials. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Audio  Visual  Production  Officer, 
Division  of  Training  and  Manpower 
Development  (DTMD),  National  Institute 
for  Occupational  Safety  and  Health 
[NIOSH),  Robert  A.  Taft  Laboratories, 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1} 
submit  a  notarized  request  to  verify 
their  identify  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTCSTINO  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 


reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  directly  from 
the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-20-0089 
SYSTEM  name: 

Studies  of  Treatment  of  Tuberculosis 
and  other  Mycobacterioses.  HHS/CDC/ 
CPS. 

SECURrrY  classification: 

None. 

system  location: 

Division  of  Tuberculosis  Control, 
Freeway  Office  Park.  Rooms  145-149. 
Centers  for  Disease  Control.  1600  Chfton 
Road,  Atlanta.  GA  30333and 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identified  data  are  currently 
located  is  available  upon  request  to  the 
system  manager. 

categories  of  individuals  covered  by  the 
system: 

Adults  and  children  with  tuberculosis 
or  other  mycobacterial  diseases  having 
been  or  currently  being  treated  or 
observed  by  a  limited  number  of 
participating  local  or  county  health 
departments,  clinics,  and  hospitals  (from 
1959  until  the  present  time),  including 
those  individuals  in  selected  areas 
receiving  isoniazid  therapy  or  BCG 
vaccinations,  and  patients  for  whom 
routine  tuberculosis  treatment  is 
ineffective.  Also  included  are  contacts 
to  tuberculosis  patients,  adults  with 
inactive  tuberculosis,  and  controls. 

categories  of  records  in  the  system: 

Abstracts  of  medical  data  pertaining 
to  clinical  trials,  including  medical 
history,  skin  tests,  physical 
examinations,  laboratory  test  results,  X- 
ray  results,  medications  prescribed, 
smoking  habits,  etc. 

authortty  for  maintenance  of  the 
system: 

Public  Health  Service  Act.  Section 
301,  "Research  and  Investigation"  (42 
U.S.C.  241). 

purpose(s): 

To  determine  the  effectiveness  and 
safety  of  a  variety  of  treatments  and 
preventive  measures  for  tuberculosis 
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and  other  mycobacterial  diseases,  to 
determine  the  best  measures  against 
drug  resistant  tuberculosis,  and  to 
monitor  incidence  of  complications 
among  individuals  who  have  received 
preventive  therapy,  including  isoniazid. 

ROUTINE  USES  OF  RECORDS  MAMTAIMEO  W 
THE  SYSTEM,  INCLUDIWO  CATEQORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  disclosed  to  health 
departments  and  other  public  health  or 
cooperating  medical  authorities  in 
connection  with  program  activities  and 
related  collaborative  efforts  to  deal 
more  effectively  with  diseases  and 
conditions  of  public  health  significance. 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the 
department:(A)  has  determined  that  the 
use  or  disclosure  does  not  violate  legal 
or  policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;(B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;{C)  has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;(D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

The  Department  is  under  contract 
with  private  firms  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  records  in  this 
system.  Relevant  records  are  maintained 
by  the  contractors.  The  contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 


Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  fit)m  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  evest  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLKtES  AND  PRACTICES  FOR  STORINO, 
RETRIEVmO,  AOCESSINQ,  RETAINtNQ,  AND 
DiSPOSINa  OF  IKCONOS  IN  THE  SYSTEM: 

STORAGE: 

Cards,  file  folders,  computer  tapes/ 
disks  and  printouts. 

retrievabiuty: 

Records  are  retrieved  by  the 
participant's  name  and/or  study  I.D. 
number. 


SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  hmited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC),  or  its 
contractors,  as  authorized  by  the  system 
manager  to  aocomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  effect  at  the  Federal  Records 
Center,  fire  extinguishers,  overhead 
sprinkler  system  and  card-access 
control  equipment  in  the  computer  room, 
computer  terminals  and  automated 
records  located  in  secured  areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 


of  a  terminal  session  or  job  submission, 
ft-equently  changed  passwords,  and 
Vault  Management  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  tnd  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  'certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  comphance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTA'nON  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  [FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B— Archives 
and  Records. 

RETENTION  ANO  disposal: 

Records  are  maintained  in  agency  for 
five  years.  Disposal  methods  include 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old.  unless  needed  for 
further  study. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Director,  Division  of  Tuberculosis 
Control,  Center  for  Prevention  Services, 
Freeway  Office  Park,  Rm.  Ill,  Centers 
for  Disease  Control  1800  Clifton  Road, 
Atlanta.  GA  30333. 
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NOTIFICATION  PROCEDURE: 

An  individual  may  leam  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identiHcation.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
noti^cation  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  wiUing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  [2]  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  imder  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  state  and  local  health 
departments,  hospitals,  laboratories, 
clinics,  and  family  members  of  study 
participants. 
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SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOMS  OF  THE  ACT 

None. 
09-20-0090 
SYSTEM  name: 

Studies  of  Testing  for  Tuberculosis 
and  other  Mycobacterioses.  HHS/CDC/ 
CPS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Tuberculosis  Control, 
Center  for  Prevention  Services,  Freeway 
Office  Park.  Rm.s  127. 137, 142,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333and 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Study  participants  include  patients, 
clientele,  and  employees  of  local  and 
county  health  departments,  hospitals, 
and  other  institutions  currently 
observing  and/or  treating  cases  of 
tuberculosis  and  other  mycobacterial 
diseases.  Participants  include  adults  and 
children. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act,  Section 
301,  "Research  and  Investigation"  (42 
U.S.C.  241). 

PURPOSE(S): 

To  study  the  diagnostic  value  of  tests 
used  to  identify  persons  infected  with 
M.  tuberculosis  or  sensitized  by  other 
mycobacteria.  These  records  may  also 
be  used  by  the  Food  and  Drug 
Administration  in  conducting  research 
related  to  Investigational  New  Drugs 
(IND). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCUJOtNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Test  results  will  be  returned  to  the 
collaborating  physician  or  responsible 
hospital  official. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 


that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  coimection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORINO. 
RETRIEVINa.  ACCESSING,  RETAHMNO,  AND 
DISPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Cards,  file  folders,  computer  tapes/ 
disks  and  printouts. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
I.D.  number. 

safeguards: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  Hmited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC),  as 
authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operation  at  the  Federal 
Records  Center,  fire  extinguishers, 
overhead  sprinkler  system  and  card- 
access  control  equipment  in  the 
computer  room,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
frequenUy  changed  passwords,  and 
Vaiilt  Management  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  "certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
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safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  employees  who  maintain  records 
are  instructed  to  check  with  the  system 
manager  prior  to  making  disclosures  of 
data.  When  individually  identified  data 
are  being  used  in  a  room,  admittance  is 
restricted  to  specifically  authorized 
personnel. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security."  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FTPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B— Archives 
and  Records. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  agency  for 
five  years.  Disposal  methods  include 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old.  unless  needed  for 
further  study. 

SYSTSM  MANAaCII(S)  AND  ADONUS: 

Director,  Division  of  Tuberculosi.<« 
Control.  Center  for  Prevention  Services, 
Freeway  Office  Park.  Rm.  111.  Centers 
for  Disease  Control.  1800  Clifton  Road. 
Atlanta.  GA  30333. 

NOTIFICATIGN  PftOCEOURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 


the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any.  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated, 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested,    i 

CONTESTINO  RtCOftD  PROCEDURES: 

Contact  th«  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  tha  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  hospitals. 

SYSTEMS  EXEMTTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 

09-2(M)096 
SYSTEM  name: 

Records  of  Tuskegee  Study  Health 
Benefit  Recipients.  HHS/CDC/CPS. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Center  for  Prevention  Services, 
Freeway  Office  Park.  Rm.  308,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
AUanta,  GA  3D333and 

Federal  Records  Center.  1557  St. 
Joseph  Avenue,  East  Point  GA  30344. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THR 
SYSTEM: 

Adult  participants  in  the  study  and 
their  famify  members. 

CATEOORKS  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records. 


AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 

Public  Health  Service  Act,  Section 
301,  "Research  and  Investigation"  (42 
U.S.C.  241). 


PURP08E(8): 

To  determine  aligibilify  and  provide 
medical  benefits  for  participants  and 
qualified  family  members. 

ROUTINE  USES  OF  KCOROS  MAtNTAMCO  Nt 
THE  SYSTEM,  INCLUDINa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the 
Department:(A)  has  determined  that  the 
use  or  disclosure  does  not  violate  legal 
or  policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;(B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  {2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emeigency  circumstances 
affecting  the  healft  or  safefy  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  property  identified 
person  for  the  purpose  of  an  audit 
related  to  the  researoh  project  if 
information  that  would  enable  research 
subjects  to  be  ideotified  is  removed  or 
destroyed  at  the  earliest  opportimify 
consistent  with  the  purpose  of  the  audit 
or  (d)  when  required  by  Iaw;P)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

Records  may  be  disclosed  to  health 
departments  and  other  public  health  or 
cooperating  medical  authorities  in 
connection  with  program  activities  and 
related  collaborative  efforts  to  deal 
more  effectively  with  diseases  and 
conditions  of  public  health  significance. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
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inquiry  from  the  congrMmmal  ofTice 
made  at  die  written  request  of  that 
individual. 

In  the  event  of  litigatkMi  where  tiie 
defendant  is  (a)  the  Dapartment,  any 
component  of  llie  Oepartaient,  or  any 
employee  of  the  Dqiartment  in  his  or 
her  of^cial  capacity;  (b)  the  United 
States  vidiere  the  Department  determines 
that  the  daim.  if  successful,  is  likely  to, 
directly  affect  the  operations  of  the 
Department  or  any  of  its  oonponents;  or 
(c^  any  Dapartment  emf^yee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Pubhc 
Health  Service  based  upon  an 
individual's  mmtal  or  {rfiysical 
condition  and  aUeged  to  have  arisoi 
because  of  activities  (rf  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Deparbnent  to  present  ao  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  parpoae  for  w^ch 
the  records  were  collected. 
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RcnmviiM, 

MSPOSWaOF 


MSCOilOS  IN  TW  tVSTIM: 


STOflAOK 

File  folders. 

RFraiEVABanv: 

Records  are  retrieved  alphabetically 
byname. 

SAFEOUiWOS: 

L  AUTHORIZED  USERS:  Aocess  is 
granted  to  tmly  a  limited  nnmber  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC),  as 
authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 

COllGCtGd 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  electronic 
anti-intrusion  devices  in  operatimi  at  the 
Federal  Records  Center,  24-hour  guard 
service  in  buildings,  peraoonel  soeening 
of  visitors. 

3.  PROCEDURAL  SAFEGUARDS: 
Users  of  individually  ideirtifled  data 
protect  infdnnatiQa  from  public  scrutiny, 
and  only  specifically  authorised 
personnel  may  be  admitted  to  ttie  record 
storage  arc*.  CDC  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  iHselosures  of  data. 

4.  IMPLEMENTATION  GUIDELINES: 
DHHS  Chapter  45-13  and  sapplementary 
Chapter  HiSJif:  45-13  of  die  General 
Adnoinistration  Manual.  FRC  safeguards 
are  in  compliance  with  GSA  Federal 


IVoperty  Management  Regulations, 
Subchapter  B — Ardrives  and  RecoiYis. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  agency  for 
five  years.  Disposal  methods  include 
erasing  conipater  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Reccntls  are 
to  be  maintained  permanentiy. 


SYSTItt  HMMOBKe)  i 

Director,  Center  for  I^eventioa 
Services.  Freeway  Office  Park.  Rm.  310, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Atlanta.  GA  30333. 

NOTmCATIOH  raOCEDURE: 

An  individual  may  leam  if  a  record 
exists  about  himself  or  herself  by 
contcMsting  the  system  manager  at  the 
address  above.  Request&s  in  person 
must  provide  driver's  license  or  edier 
positive  identification.  Individuals  who 
do  not  appear  in  person  most  eitiwr  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  diat  diey  are 
the  individuals  they  daim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  tq  an  tndividua!  under 
false  pretenses  is  a  criminal  c^ense 
und«-  die  I¥ivacy  Act  si^ectto  a  $5,000 
flne. 

An  individual  who  requests 
notification  of  or  access  to  medical 
recordsshall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  die  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  healdi  professional 
(odier  than  a  family  member)  to  whom 
the  reconL  if  any,  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship'to  die  child  by  means  of  a 
birdi  certificate  or  court  order,  as  «vell 
as  verify  that  he  or  she  is  «vho  he  or  she 
daims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  knowa*  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  partidpated. 


RECORD. 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sou^t. 
An  aocountingof  disdosurea  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 


OONTernHQ  RECORD  I 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATCOORKS. 

Participants  and  family  members  of 
participants  entitled  to  medical  care; 
Soda]  Securify  Administration  for 
Medicare  information:  and  State  welfare 
departments  for  infonBation  on 
Medicaid. 

svsrais  exempted  from  certain 

PROVISiONI  of  the  act. 

Nooe. 


09^200102 


•> 


Alien  Mental  Waiver  Program.  HHS/ 
CDC/CPS. 

securitv  clammcatioh: 
None. 

SVSTfii  bOCATKNe 

Visa  Medical  Activity,  Division  of 
Quarantine,  Center  for  Prevention 
Services,  PreeweyOffice  Paik.  Rm.  208, 
Centers  for  Disease  Control,  1600  Cliflon 
Road,  Adanta.  GA  30333and 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  Bast  Point,  GA  30344. 

CATEQORiCS  OF  IMOIWDUALS  COVERED  DV  THE 

system: 

Immigrant  aliens  with  waivers  of 
exdudability  who  are  mentally  retarded 
or  who  have  had  one  ormore  attacks  of 
insanify. 

CATEOOVCS  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history  files. 


AUTHORITT  FOR  MAMTHMMCe  OF  TME 
SYSTCSE 

Public  Heahh  Service  Act,  Section 
325,  "Examination  of  Aliens"  (42  U.S.C. 
252);  Immigration  and  Nationalify  Act, 
Section  212(g),  "Application  for  Waiver 
of  Grounds  of  Excludabilify"  (B  U.S.C. 
1182(g)). 

PURPOSE(8): 

To  comply  with  the  requirements  of 
Section  212(g)  of  the  Immigrati<»i  and 
Nationalify  Act,  the  Centers  for  Disease 
Contrd  (CDC)nrast  receive  and 
maintain  medical  records  on  aliens  who 
apply  for  waivers  of  exdudability  due  to 
mental  retardation  or  a  previous  attack 
of  insanify.  CDC  is  furnished  with  a 
copy  of  the  alien's  medical  examination 
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report  and  psychiatric/psychological 
evaluation  and  uses  the  information  to 
process  the  initial  applications  for  such 
waivers  and  for  periodic  medical 
surveillance  and  evaluation  of 
individual  cases. 

nouTiNK  uses  or  mecoros  maintained  in 

THC  SYSTeM,  MCLUOHM  CATEQOAIES  Of 
USnS  ANO  THC  niRPOSES  OF  SUCH  USES: 

Department  of  State  (DOS)  or 
Immigration  and  Naturalization  Service 
(INS)  obtains  initial  medical 
examinations  and  submits  to  the 
Division  of  Quarantine,  CDC.  Final 
diagnosis  returned  to  submitter.  Alien  or 
sponsor  furnishes  copy  of  medical  file  to 
local  health  care  facility  in  the  United 
States. 

Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

rauofs  AND  niAcncES  km  stoiiino, 
RrrmcviNa,  acccssino,  retainino,  and 

DISPOStNO  OF  RECOIIDS  M  THC  SYSTEM: 
STOMAOE: 

Individual  file  folders. 

retinbvabiuty: 

Records  are  retrieved  by  name. 

SAFEOUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  nimiber  of 
personnel,  i.e.,  program  manager  and 
immediate  staff  members,  as  authorized 
by  the  system  manager  to  accomplish 
the  stated  purposes  for  which  the  data 
in  this  system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 


service  in  bidldings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operation  at  the  Federal 
Records  Center. 

3.  PROCEDURAL  SAFEGUARDS: 
Users  of  individually  identified  data 
protect  information  from  public  scrutiny, 
and  only  specifically  authorized 
personnel  may  be  admitted  to  the  record 
storage  area.  CDC  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data. 

4.  IMPLEMENTATION  GUIDEUNES: 
DHHS  Chapter  45-13  and  supplementary 
Chapter  PHSJif:  45-13  of  the  General 
Administration  Manual.  FRC  safeguards 
are  in  compliance  with  GSA  Federal 
Property  Management  Regulations, 
Subchapter  B— Archives  and  Records. 

RETENTION  AND  DISPOSAU 

Records  are  maintained  in  agency  for 
six  years.  Di^osal  methods  include 
burning  or  shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  10  years  old,  unless  needed  for 
further  study. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Director,  Division  of  Quarantine, 
Center  for  Prevention  Services,  Freeway 
Office  Park,  Rm.  201,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

NOTinCATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
imder  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  ot  or  access  to,  a  child's  or 
mentally  incompetent  person's  medical 
record  shall  designate  a  family 
physician  or  other  health  professional 


(other  than  a  family  member]  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  or  mentally 
incompetent  person  by  means  of  a  birth 
certificate  or  court  order,  as  well  as 
verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Prior  to  ahen's  srrival  in  the  U.S., 
medical  information  supporting  the 
diagnosis  of  mental  retardation  or  other 
mental  disorders  is  submitted  by 
Department  of  State  and/or  Justice 
Department  (INS);  after  arrival,  mental 
status  evaluations  submitted  by  medical 
specialists,  schools,  or  institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-20-0103 
SYSTEM  NAME: 

Alien  Tuberculosis  Followup  Program 
HHS/CDC/CPS.    ' 


SECURmr  CtASSIFICATION: 

None. 


SYSTEM  LOCATION: 

Visa  Medical  Activity,  Division  of 
Quarantine,  Center  for  Prevention 
Services,  Freeway  Office  Park,  Rm.  208, 
Centers  for  Disease  Control,  1600  Clifton 
Road.  Atlanta,  GA  30333. 

CATEGORIES  OF  HNMVIOUALS  COVERED  SY  THE 
SYSTEM: 

Immigrant  aliens  with  Tuberculosis. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history. 
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AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 

Public  Health  Service  Act,  Section 
325,  "Examination  of  Aliens"  (42  U.S.C 
252);  Immigration  and  Nationality  Act, 
Section  212(g),  "Application  for  Waiver 
of  Grounds  of  Excludability"  (8  U.S.C. 
1182(g)). 

PURPOSE(S): 

To  provide  a  record  system  for  the 
surveillance  and  periodic  medical 
evaluation  of  immigrant  aliens  with 
tuberculosis. 

ROUTINE  uses  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  MCUNMNO  CATEOORIES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  State 
health  departments,  city  health 
departments  or  the  courts,  private 
physicians  or  other  health  care  facilities 
that  witi  provide  medical  care  for  the 
immigrant-aJiesn. 

Disclosure  may  be  made  tea  . 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  &om  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacit]^  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

FOUCHES  AND  PRACTICES  FOR  STORMIO, 
RKTMCVWia,  ACCMSNW,  RSTAMMO,  AND 
OWPOSmO  OF  NCCOROi  m  THS  •vstim: 

storage: 

Card  files,  computer  tapes/disks  and 
printouts. 

RETRtEVABIUTY: 

Records  are  retrieved  by  name.  Alien 
Registration  Number,  and  by  year  of 
birth. 


SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
personnel,  i.e..  designated  members  of 
the  Division  of  Quarantine  and  the 
Division  of  Tuberculosis  Control,  as 
authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
rollected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms.  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  fire  extinguishers,  overhead 
sprinkler  system  and  card-access 
control  equipment  in  the  computer  room, 
computer  terminals  and  automated 
records  located  in  secured  areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
frequentlyxhanged  passwords,  and 
Vault  Management  Syvteiii.JCnowIedge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  'certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

The  Centers  for  Disease  Control 
(CDC)  emf^oyees  who  maintain  records 
are  instructed  to  check  with  the  system 
manager  prior  to  making  disclosures  of 
data.  When  individually  identified  data 
are  being  used  in  a  room,  admittance  is 
restricted  to  specifically  authorized 
personnel. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security."  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  PIPS  Pub.  31). 

RETBmON  AND  OISFOSAL: 

Card  files  are  maintained  in  agency 
for  two  years.  Destroyed  by  paper 
recycling  process  after  2  years. 
Computer  file  maintained  4  years  at 
CDC  Records  destroyed  by  erasing  tape 
after  4  yean. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Quarantine, 
Freeway  Office  Park,  Rm.  201,  Centers 
for  Disease  Control,  1600  Clifton  Road. 
Atlanta.  GA  30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  trilling  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any.  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any.  may  be 
requested. 

COHTCSTINQ  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 


BEST  COPY  AVAILABLE 


I 
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RECORD  SOUNCC  CATiaORIES: 

Information  obtained  from  alien's  visa 
medical  documents  at  port  of  entry  by 
Quarantine  Inspectors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-20-0106 
SYSTEM  name: 

Specimen  Handling  for  Testing  and 
Related  Data.  HHS/CDC/CID. 

SECURITY  CLASSinCATION: 

None. 

SYSTEM  location: 

Center  for  Infectious  Diseases,  Bldg.. 
4,  Rm.  B-35,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta.  GA  30333 

Epidemiology  Program  Office,  Bldg..  1, 
Rm.  5009,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta.  GA  30333 

San  Juan  Laboratories,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  San  Juan,  Puerto  Rico  00936 

Center  for  Prevention  Services, 
Freeway  Office  Park,  Rm.  310,  Centers 
for  Disease  Control,  1600  Clifton  Road. 
Atlanta,  GA  30333and 

Federal  Records  Center.  1557  St. 
Joseph  Avenue.  East  Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropriate  system 
manager. 

CATEGORIES  OP  NtOIVIOUALJ  COVERED  BY  THE 

svsmc 

Adults  and  children  whose  specimens 
have  been  submitted  to  the  Centers  for 
Disease  Control  (CDC)  for  testing. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  diagnostic  tests  involving 
microbiology,  clinical  chemistry, 
hematology,  immunology,  genetics  and 
pathology. 

AUTHORfTY  FOR  MAiNTENANCC  Of  THE 
SYSTEM: 

Public  Health  Service  Act,  Section 
301,  "Research  and  Investigation,"  (42 
U.S.C.  241);  Sections  304,  306  and  308(d) 
which  discuss  authority  to  grant 
assurances  of  conFidentiality  for  health 
research  and  related  activities  (42  U.S.C. 
242  b,  k,  and  m(d)). 

PURPOSE(S): 

For  documentation  of  test  results 
which  are  returned  to  submitter.  Used 
between  specialty  units  for  research 
purposes;  and  for  epidemiological 
investigations,  for  epidemic  causes, 
prevention,  family  groupings  of  diseases, 
and  geographical  location  of  specific 
diseases;  also,  used  by  epidemiologists 


and  researchers  in  determining  drug 
resistance  of  specific  organisms. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  following  routine  uses  apply  to  all 
records  in  this  system  except  those 
maintained  under  an  assurance  of 
confidentiality  provided  by  Section 
308(d)  of  the  Public  Health  Service  Act 
(unless  expressly  authorized  in  the 
consent  form  or  stipulated  in  the 
Assurance  Statement): 

CDC  is  under  contract  with  private 
firms  for  the  purposes  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  are  disclosed  to  such 
contractors.  The  contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the 
Departmenfe(A)  has  determined  that  the 
use  or  disclosure  does  not  violate  legal 
or  policy  hmitations  under  which  the 
record  was  provided,  collected,  or 
obtained:(B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;(C)  has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;(D]  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

To  individuals  and  organizations 
deemed  qualified  by  the  Secretary  to 


carry  out  quality  assessment,  medical 
audits,  or  utilization  review. 

Records  may  be  disclosed  to  Health 
Departments  and  other  public  health  or 
cooperating  medical  authorities  in 
connection  with  program  activities  and 
related  collaborative  efforts  to  deal 
more  effectively  with  diseases  and 
conditions  of  public  health  significance. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAWflNO,  AND 
DISPOSING  OP  RECORDS  Ml  THE  SYSTEM: 

STORAGE: 

Original  Form  -  file  folders;  microfilm 
copies,  computer  tapes/disks  and 
printouts. 


RETRIEV  ABILITY: 

Retrieved  by  name  or  designated 
number  furnished  by  the  submitter,  CDC 
identifying  number,  and/or  microfilm 
number. 

SAFEGUARDS: 

1.  AUTHORIzi33  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  CDC  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildiags,  personnel  screening 
of  visitors,  electronic  anti-intrusion 


Federal  Register  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Notices 


42465 


devices  in  operation  at  the  Federal 
Records  Center  (FRC),  fire  extinguishers, 
overhead  sprinkler  system  and  card- 
access  control  equipment  in  the 
computer  room,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
frequently  changed  passwords,  and 
Vault  Management  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  'certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outhned  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  8,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  fi — ^Archives 
and  Records. 

RETENTION  AND  nSPOSAL: 

Records  are  maintained  in  agency  for 
five  years.  Disposal  methods  include 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 


when  10  years  old,  unless  needed  for 
further  study. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Director,  Center  for  Infectious 
Diseases,  Bldg..  1.  Rm.  6013,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333 

Chief,  Dengue  Branch,  Division  of 
Vector-Borne  Viral  Diseases,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  GPO  Box  4532,  San  Juan,  Puerto 
Rico  00936 

Director,  Epidemiology  Program 
Office,  Bldg..  1,  Rm.  5009,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta.  GA  30333and 

Director,  Center  for  Prevention 
Services,  Freeway  Office  Park,  Rm.  310, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Atlanta,  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support, 
Bldg..  1,  Rm.  2011,  Centers  for  Disease 
Control,  1600  Clifton  Road.  Atlanta.  GA 
30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  leam  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  appropriate  system 
manager  at  the  address  above. 
Requesters  in  person  must  provide 
driver's  license  or  other  positive 
identification.  Individuals  who  do  not 
appear  in  person  must  either  (1)  submit 
a  notarized  request  to  verify  their 
identity  or  (2)  certify  that  they  are  the 
individuals  they  claim  to  be  and  that 
they  tmderstand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 


nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTHM  RECORD  PROCCOURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Approved  public  health  laboratories, 
Federal  medical  facihties,  private 
physicians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISKMIS  OF  THE  ACT. 

None. 
09-2(M)112 

SYSTEM  NAME: 

CDC  Exchange  Visitor  and  Guest 
Researcher  Records.  HHS/CDC/PMO. 

SECURrrV  CtASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Commissioned  Corps  &  Fellow 
Program  Section,  Personnel 
Management  Office,  Bldg..  1,  Rm.  1042, 
Centers  for  Disease  Control.  1600  Chfton 
Road,  Atlanta,  GA  30333and 

National  Personnel  Records  Center 
(Civilian  Personnel  Records),  111 
Winnebago  Street,  St.  Louis,  MO  63118. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 

system: 

Visiting  Fellows,  Visiting  Associates, 
Visiting  Scientists,  Staff  Fellows,  Guest 
Researchers. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Apphcations,  requests  for 
appointment,  curriculum  vitae,  letters  of 
reference. 

authortty  for  maintenance  of  the 
system: 

Public  Health  Service  Act,  Section 
207(g).(h),  "Appointment  of  Personnel," 
Section  208,  "Pay  and  Allowances."  and 
Section  301,  "Research  and 
Investigation"  (42  U.S.C.  209(g).(h),  210 
and  241). 
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PURPOSE(S): 

This  system  is  utilized  by  the  Centers 
for  Disease  Control  (CDC)  officials  for 
the  purpose  of  review  of  applications 
and  supporting  documents  in  order  to 
award  fellowships;  and  for 
determinations  regarding  salary  or 
stipend  increases. 

nOUTWC  USES  OF  RSCOflOS  MAJNTAWiEO  IN 
THE  SYSTEM,  INCLUOINO  CATEGOfllES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HliS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  ivith  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PfUCTKES  FOR  STORINQ, 
RETRieVINQ,  ACCESSIMO,  RSTAMlNa,  AND 
OISPOSINO  OF  RECORDS  W  THE  SYSTEM: 

storaqe: 

File  folders,  computer  tapes/disks  and 
printouts. 

RETRfEVABMJTV: 

The  system  is  accessed  by  name  of 
the  individual,  exchange  visitor  or  guest 
researcher. 

safeguards: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  CDC,  as 
authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 


service  in  buildings,  personnel  screening 
of  visitors,  fire  extinguishers,  overhead 
sprinkler  system  and  card-access 
control  equ^jment  in  the  computer  room, 
computer  terminals  and  automated 
records  located  in  secured  areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
frequently  changed  passwords,  and 
Vault  Management  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  'certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  l)y  the  sensitivity  of  the  data. 
CDC  employees  who  maintain  records 
are  instructed  to  check  with  the  system 
manager  prior  to  making  disclosures  of 
data.  When  Individually  identified  data 
are  being  used  in  a  room,  admittance  is 
restricted  to  specifically  authorized 
personnel. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  8,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

retention  and  disposal: 

Records  are  maintained  in  agency  for 
two  years.  CNsposal  methods  include 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  National 
Personnel  Records  Center  where  records 
are  retained  in  accordance  with 
retention  schedules. 

system  manacer{s)  and  address: 

Chief,  Commissioned  Corps  &  Fellow 
Program  Section,  Personnel 
Management  Office.  Bldg..  1,  Rm.  1042. 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Atlanta,  GA  30333. 

NOTincATiON  procedure: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 


positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  S5.000 
fine. 

record  access  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any.  may  be 
requested. 

CONTESTHiO  RECORD  PROCEDURES: 

Contact  the  ofTicial  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untisiely.  or  irrelevant. 

RECORD  SOtMCE  CATEGORIES: 

Secured  from  applicant. 

SYSTEMS  EXEMPTEP  FROM  CERTAIN 

PROVISIONS  OF  -nm  act: 

None. 

09-20-0113 

SYSTEM  NAME: 

Epidemic  Investigation  Case  Records. 
HHS/CDC/CID. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Center  for  Infectious  Diseases.  Bldg.  1, 
Rm.  6013.  Centers  for  Disease  Control, 
1600  Clifton  Road.  Atlanta,  GA  30333 

Epidemiology  Program  Office,  Bldg.  1, 
Rm.  5009,  Centers  for  Disease  Control, 
1600  Clifton  Road.  Atlanta,  GA  30333 

Center  for  Prevention  Services, 
Freeway  Office  Park.  Rm.  313.  Centers 
for  Disease  Control.  1600  Clifton  Road. 
Atlanta.  GA  30333 

Center  for  Environmental  Health. 
Chamblee  Bldg.  27.  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta,  GA 
30333and 

Federal  Records  Center.  1557  St. 
Joseph  Avenue.  Bast  Point.  GA  30344. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Adults  and  children  with  disease  and 
other  health  conditions  of  public  health 
significance,  their  contacts,  others  with 
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possible  exposure  and  appropriate 
controls. 


CATEAOmeSOF 

Medical  histwtes,  case  reports. 

AUTHdUTY  FOR  HAIMTEMANCl  OF  THE 
SYSTEM: 

Public  Health  Service  Act.  Section 
301,  "Research  and  Investi^tion,"  (42 
U.S.C.  241];  Sections  304,  306.  and 
308(d).  which  discuss  authority  to  grant 
assurances  of  confidentiality  for  health 
research  and  related  activities  (42  U.S.C. 
242  b,  k.  and  m(d));  and  Section  381. 
"Quarantine  and  Inspection,  Control  of 
Communicable  Diseases.'  (42  U.S.C. 
264). 

PURPOSE(a): 

The  record  system  is  used  by 
professional  staff  at  the  Centers  for 
Disease  Control  (C£>C)  for  more 
complete  knowledge  of  the  disease/ 
condition  in  the  foUowing  ways:  (1)  An 
examination  of  existing  files  enables 
investigators  to  determine  areas  that 
have  been  adequately  investigated  and 
to  specify  those  that  might  be  pursued; 
or  (2)  Records  may  later  be  examined  in 
the  light  of  future  discoveries  and 
proven  associations  so  that  relevant 
data  collected  at  the  time  of  the 
outbreak  may  be  analyzed  and 
reassessed.  CDC  may  or  may  not 
request  duplicate  copies  of  these  State 
and/or  local  health  department  records 
for  further  analysis  following  completion 
of  the  field  investigation. 

RoiniNe  uses  of  records  tuiNTiuNtD  m 

THE  SVSTBN,  mCUWINQ  CATIQONHS  OF 
USERS  AND  TME  riWIfWEi  OF  MICH  UMS: 

The  following  routine  uses  apply  to  ail 
records  in  this  system  except  those 
maintained  under  an  assurance  of 
confidentiality  provided  by  Section 
308(d)  of  the  Public  Health  Sarvice  Act 
(unless  exprenly  authorized  in  &m 
consent  iom  or  stipulated  in  the 
Assurance  Statement): 

These  records  may  be  disclosed.  Le.. 
returned  to  the  State  and/or  local  health 
departments  in  order  for  them  to  take 
measures  to  control,  prevent,  or  treat 
disease  and  to  conduct  follow-up 
activities  with  patients  and  others 
contacted  during  the  Investigations. 
Private  physicians  may  also  be  supplied 
pertinent  medical  information  on  dieir 
patients  from  ftese  records. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  te  a  verified 
inquiry  from  the  oongressional  office 
nade  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  D^jMrtmait  any 
component  of  the  Department,  or  any 


employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Departaient  or  any  of  its  compcments;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  wb«c  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  wiBi  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disdosure  is 
compatiUe  with  the  purpose  for  whidi 
the  records  were  collected. 

KUCIES  ANO  PMCnCEt  FOR  STORWai, 
RETRIEVINO,  ACCESaaiG,  RETAIMNa,  AMD 
mSPOSINO  OF  RtCORDI  W  THE  SYSTEM: 

STORAQE: 

File  folders,  cards,  computer  tapes/ 
disks  and  printouts. 

RETRIEVAaUJTV: 

Retrieved  alphabetically  by  name. 

SAFEOUAROS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  CDC,  as 
authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooma.  24-hour  guard 
service  in  buildings,  personnel  ■CTw*m»B 
of  visitors,  electronic  anti-intninon 
devices  in  operation  at  the  Fedval 
Records  Center  (FllC),'ViKe  extinguishers, 
overhead  sprinkler  sysjem  and  card- 
in  the 


access  control  equipm 
computer  room,  compu 
automated  records  loca 


'  terminals  and 
I  in  secured 


areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  teraiinal  session  or  job  submission, 
frequently  changed  passwords,  and 
Vault  Management  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  aooeas  to  systems  is 
limited  to  esars  nKt«im»^g  prior 
supandaoiy  approval.  Whaa  Privacy  Act 
tapes  are  scratched,  a  qMcial  'certified" 
prooeas  is  perfonoaed.  Additional 
safeguards  may  Iw  bailt  iato  the 
program  by  the  system  analyst  as 


warranted  by  the  sensitivity  of  the  data. 
CDC  mqiloyees  who  maintain  reconb 
are  instmcted  to  dieck  widi  the  system 
manager  |mor  to  making  Asdosures  of 
data.  When  individually  identified  data 
are  being  used  in  a  room,  admittance  is 
restricted  to  specifically  authorized 
personnel. 

4.  IMPLEMENTATION  GUH^LINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supidementaiy  Oiapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Feder^ 
Information  Processing  ^andards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  m  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B — Archives 
and  Records. 

RETEWTIOW  AMD  DISFOa^M- 

Records  are  maintained  in  agency  for 
four  years.  Disposal  methods  inchide 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  tiie  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analj^sis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old,  unless  needed  for 
further  study. 


SYSTEM  MAMAa«R<S)  I 

Director,  Center  for  Infectious 
Diseases,  Mdg.  1,  Rm.  ti013.  Centers  for 
Disease  Control  1800  Clifton  Road, 
Atlanta,  GA  30333 

Director,  Epidemiology  Program 
Office.  BU^.  1.  Rm.  5006,  Centers  for 
Disease  Control.  1800  Clifton  Road, 
AUanta.  GA  30333 

Director,  Center  for  Environmental 
Health.  Chamblee  Bldg.  27.  Centers  for 
Disease  Control.  1600  Clifton  Road. 
Atlanta.  GA  30333and 

Director.  Center  for  Prevention 
Services.  Fraevray  Office  Park.  Rm.  3ia 
Centers  for  Disease  Control  1800  Clifton 
Road,  Atlanta.  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  ot  Program  Support 
Bldg.  1.  Rm.  2011,  Centers  for  Disease 
Control.  1800  Clifton  Road.  Atlanta.  GA 
30333. 

NOTIFICATION  FROCEOURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  appropriate  system 
manager  at  the  address  above. 
Requesters  fai  person  must  provide 
driver's  license  or  other  positive 
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identification.  Individuals  who  do  not 
appear  in  person  must  either  (1)  submit 
a  notarized  request  to  verify  their 
identity  or  [2]  certify  that  they  are  the 
individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  thei  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's 
medical  record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any.  will  be  sent.  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  means  of  a 
birth  certificate  or  court  order,  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2]  the  approximate  date 
and  place  of  the  study,  if  known:  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individuals.  State  and  local  health 
departments,  and  private  physicians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOMS  OF  THE  ACT: 

None. 
09-20-0117 

SYSTEM  name: 

Medical  and  Test  Record  Results  of 
Individuals  Involved  in  NIOSH 
Laboratory  Studies.  HHS/CDC/NIOSH. 


SECURtTY  CUSSIFICATION: 

None. 


I 


SYSTEM  location: 

Division  of  Biomedical  and  Behavioral 
Science  (DBBS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Robert  A.  Taft  Laboratories. 
4676  Columbia  Parkway.  Cincinnati. 
Ohio  45229 

Division  of  Standards  Development 
and  Technology  Transfer  (DSDTT). 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Robert  A. 
Taft  Laboratories.  4676  Columbia 
Parkway,  Cincinnati.  Ohio  45226  and 

Federal  Records  Center,  3150 
Bertwynn  Drive,  Dayton,  Ohio  45439. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to  the  system 
manager. 

Data  may  be  located  only  at  those 
facilities  that  have  an  adequate  data 
security  program  and  the  collaborating 
researcher  must  return  the  data  to 
NIOSH  or  destroy  individual  identifiers 
at  the  conclusion  of  the  project. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Volunteer  subjects  from  the  general 
population. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Occupational  history,  medical  history, 
results  of  medical  tests  including  biopsy 
specimens,  demographic  data,  results  of 
psychological  and  psychometric  tests, 
and  data  necessary  to  interpret  the 
medical  results. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Occupational  Safety  and  Health  Act, 
Section  20,  "Research  and  Related 
Activities"  (29  U.S.C.  869). 

PURPOSE(S): 

This  system  is  to  develop  composite 
data  summaries  to  support  the 
development  of  criteria  for  occupational 
safety  and  health  standards,  and  to 
provide  other  recommendations  for 
improving  worker  safety  and  health. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 


made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim.  If  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  In  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists)  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
confidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 
that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 
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POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRliVINO,  ACCESSING,  RETAININa,  ANO 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Manual  files,  computer  cards, 
computer  tapes/disks,  computer  listings, 
microfilm. 

retrievabiutv: 

Name  end  case  number  are  the 
indexes  used  to  retrieve  records  from 
this  system. 

SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  [CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  openttion  at  the  Federal 
Records  Center  (FRC),  a  limited  access, 
secured  compnier-fooiB  with  fire 
extinguishers^  and  overhsad  sprinkler 
system,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  veriHcation  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identifled  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
speciRcally  authorized  personnel. 
Ftivacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  ofHcers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
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General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security."  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B — Archives 
and  Records. 

RETENTION  ANO  DISPOSAL: 

Records  are  maintained  in  agency  for 
three  years.  Personal  identifiers  are 
destroyed  as  soon  as  they  are  no  longer 
necessary  for  the  protection  of  the 
individuals  involved.  Disposal  methods 
include  erasing  computer  tapes,  burning 
or  shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old,  unless  needed  for 
further  study. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Biomedical  and 
Behavioral  Science  (DBBS).  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Robert  A.  Taft 
Laboratories,  4676  Columbia  Parkway, 
Cincinnati,  Ohio  45226and 

Medical  Officer.  Division  of  Standards 
Development  and  Technolc^y  Transfer 
(DSDTT).  National  InsUtute  for 
Occupational  Safety  and  Health 
(NIOSH),  Robert  A.  Taft  Uboratories, 
4676  Columbia  Parkway,  Cincinnati. 
Ohio  45226. 

Pohcy  coordination  is  provided  by: 
Director.  Office  of  Program  Support. 
Bldg..  1.  Rm.  2011,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta,  GA 
30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  appropriate  system 
manager  at  the  address  above. 
Requesters  in  person  must  provide 
driver's  license  or  other  positive 
identification.  Individuals  who  do  not 
appear  in  person  must  either  (1)  submit 
a  notarized  request  to  verify  their 
identity  or  (2)  certify  that  they  are  the 
individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 


made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested.        -■ ... 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  directly  from 
the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-20-0118 
SYSTEM  name: 

Study  at  Work  Sites  where  Agents 
Suspected  of  Being  Occupational 
Hazards  Exist.  HHS/CDC/NIOSH. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Division  of  Biomedical  and  Behavioral 
Science.  (DBBS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Robert  A.  Taft  Laboratories. 
4676  Columbia  Parkway,  Cmcinnati, 
Ohio  45226and 

Federal  Records  Center.  3150 
Bertwynn  Drive.  Dayton.  Ohio  45439. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facihties  is 
available  upon  request  to  the  system 
manager.  Data  may  be  located  only  at 
those  facilities  that  have  a.i  adequate 
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data  security  program  and  the 
collaborating  researcher  must  return  the 
data  to  NIOSH  or  destroy  individual 
identifiers  at  the  conclusion  of  the 
project. 

canaories  of  individuals  covered  bv  the 
system: 

Subjects  employed  at  specific  sites 
under  study. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Occupational  history,  medical  history, 
results  of  medical  tests  including  results 
of  hearing  tests,  demographic  data, 
employee  records,  psychological  and 
psychometric  tests,  and  data  necessary 
to  interpret  the  medical  results. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Occupational  Safety  and  Health  Act, 
Section  20,  "Research  and  Related 
Activities"  (29  U.S.C.  669). 

PURPOSE(S): 

This  system  is  to  determine  the 
relationship  between  worker  exposure 
to  hazardous  agents  or  stressors  and 
occupational  disease.  This  information 
is  used  to  recommend  procedures  to 
reduce  the  incidence  of  occupational 
disease. 

ROUTINE  USES  OF  RECORDS  MAINTAMtCD  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 

Department  or  any  of  its  components; 
or  (c)  any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry. 


computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH.  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists)  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
confidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 
that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCCSSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files,  computer  cards, 
computer  tapes/disks,  computer  listings, 
microfilm. 

RETRIEVABIUTV: 

Name  and  case  number  are  the 
indexes  used  to  retrieve  records  from 
this  system. 

SAFEGUARDS: 

1.  AUTHC»IZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accompHsh  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operation  at  Federal  Records 
Center  (FRC),  a  limited  access,  secured 
computer  room  with  fire  extinguishers 
and  overhead  sprinkler  system, 
computer  terminals  and  automated 
records  located  in  secured  areas. 


3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHSJif:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B — Archives 
and  Records. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  agency  for 
three  years.  Personal  identifiers  are 
destroyed  as  sooo  as  the  system  has 
stabilized,  and  statistical  summaries  can 
be  run.  Disposal  methods  include 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old,  unless  needed  for 
further  study. 


SYSTEM  MANAaER(«)  AND  ADDRESS: 

Director,  Division  of  Biomedical  and 
Behavioral  Science  (DBBS),  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Robert  A.  Taft 
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Laboratories,  4676  Columbia  Parkway, 
Cincinnati,  Ohio  45226. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  Access  mOCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCt  CATIOORIES: 

Information  is  obtained  directly  from 
the  individual  and  from  employee 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACn 

None. 
0«-2<M)136 
SYSTEM  NAME: 

Epidemiologic  Studies  and 
Surveillance  of  Disease  Problems.  HHS/ 
CDC/CID. 


SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Center  for  Infectious  Diseases,  Bldg.  1, 
Rm.  6013,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA  30333 

San  Juan  Laboratories,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  San  Juan,  Puerto  Rico  00936 

Center  for  Prevention  Services, 
Freeway  Office  Park,  Rm.  313,  Centers 
for  Disease  Control,  1600  Clifton  Road. 
Atlanta,  GA  30333 

Center  for  Environmental  Health, 
Chamblee  Bldg.  27,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta,  GA 
30333 

Epidemiology  Program  Office,  Bldg.  1, 
Rm.  5009,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA 
30333and 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropriate  system 
manager. 

categories  op  individuals  covered  by  the 
system: 

Adults  and  children  with  diseases  and 
other  preventable  conditions  of  public 
health  significance;  also  included  are 
control  group  participants. 

CATEOORIES  OF  RECORDS  Nt  THE  SYSTEM: 

Case  reports,  medical  records, 
questionnaires,  and  related  documents. 

AUTHORITY  FOR  MAINTENANCE  OP  THE 
SYSTEM: 

Public  Health  Service  Act,  Section 
301.  "Research  and  Investigation,"  (42 
U.S.C.  241);  Sections  304,  306  and  308(d) 
which  discuss  authority  to  grant 
assurances  of  confidentiahty  for  health 
research  and  related  activities  (42  U.S.C. 
242  b,  k,  and  m(d]]. 

PURPOSE(S): 

This  record  system  enables  Centers 
for  Disease  Control  (CDC)  officials  to 
better  understand  disease  patterns  in 
the  United  States,  develop  programs  for 
prevention  and  control  of  health 
problems,  and  communicate  new 
knowledge  to  the  health  community. 

ROUTINE  USES  OP  RECORDS  MANITAINB>  IN 
THE  SYSTEM,  MCLUDNM  CATEOORKS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

The  following  routine  uses  apply  to  all 
records  in  this  system  except  those 
maintained  under  an  assurance  of 
confidentiality  provided  by  Section 
30B{d)  of  the  Public  Health  Service  Act 
(unless  expressly  authorized  in  the 


consent  form  or  stipulated  in  the 
Assurance  Statement): 

CDC  is  under  contract  with  private 
firms  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  are  maintained  by  such 
contractors.  Contractors  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the 
Department:(A)  has  determined  that  the 
use  or  disclosure  does  not  violate  legal 
or  policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;(B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identified  form,  and  (2)  warrants  the  risk 
to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;(C)  has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;(D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
wiUingness  to  abide  by  these  provisions. 

Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

Records  may  be  disclosed  to  health 
departments  and  other  public  health  or 
cooperating  medical  authorities  in 
connection  with  program  activities  and 
related  collaborative  efforts  to  deal 
more  effectively  with  diseases  and 
conditions  of  public  health  significance. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
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an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  fb)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  tapes/disks  and  printouts 
and  iile  folders. 

retrievabiuty: 

By  name  of  individual  and  by 
identification  number. 

SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  CDC  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operation  at  the  Federal 
Records  Center  (FRC),  fire  extinguishers, 
overhead  sprinkler  system  and  card- 
access  control  equipment  in  the 
computer  room,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
frequently  changed  passwords,  and 
Vault  Management  System.  Knowledge 


of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  "certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  rocm,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6.  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B— Archives 
and  Records. 

RETENTION  AND  DISPOSAL: 

Record  copy  of  study  reports 
maintained  in  agency  from  two  to  three 
years  in  accordance  with  retention 
schedules.  Source  documents  for 
computer  disposed  of  when  no  longer 
needed  by  program  officials.  Personal 
identifiers  may  be  deleted  from  records 
when  no  longer  needed  in  the  study  as 
determined  by  the  system  manager,  and 
as  provided  in  the  signed  consent  form, 
as  appropriate.  Disposal  methods 
include  erasing  computer  tapes,  burning 
or  shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old,  unless  needed  for 
further  study. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Center  for  Infectious 
Diseases,  Blc^g.  1,  Rm.  6013,  Centers  for 


Disease  Control  1600  Clifton  Road, 
Atlanta,  GA  30333 

Director,  Center  for  Prevention 
Services,  Freeway  Office  Park,  Rm.  310, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Atlanta,  GA  30333 

Director,  Center  for  Environmental 
Health,  Chamblee  Bldg.  27,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333  and 

Director,  Epidemiology  Program 
Office,  Bldg.  1,  Rm.  5009,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support, 
Bldg.  1,  Rm.  2011,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta,  GA 
30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  or  may 
obtain  information  concerning 
participation  in  epidemiological  studies 
or  surveillance  activities  by  contacting 
the  appropriate  system  manager  at  the 
address  listed  above.  Requesters  in 
person  must  provide  driver's  license  or 
other  positive  identification.  Individuals 
who  do  not  appear  in  person  must  either 
(1)  submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  tiey  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  In  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  oontents  at  the 
representative's  discretion.  A  parent  or 
guardian  who  requests  notification  of,  or 
access  to,  a  child's  medical  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child  by  means 
of  a  birth  certificate  or  court  order,  as 
well  as  verify  that  he  or  she  is  who  he  or 
she  claims  to  be. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEOURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
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specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTINQ  RECOMO  PROCEDURES: 

Contact  the  first  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOUnCE  CATEGORIES: 

Individuals,  private  physicians.  State 
and  local  health  departments,  and  other 
health  care  providers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-2(M)137 

SYSTEM  NAME: 

Passport  File.  HHS/CDC/IHPO. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

International  Health  Program  Office, 
Bldg.  14,  Centers  for  Disease  Control. 
1600  Chfton  Road,  Atlanta,  GA  30333. 

CATEGORIES  OF  INOIVIIMJALS  COVERED  BY  THE 
SYSTEM: 

The  Centers  for  Disease  Control 
(CDC]  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Passport  status  records. 

authority  for  hamtenangc  of  the 
system: 

Title  5,  Government  Organization  and 
Employees  (5  U.S.C.  301). 

PURPOSE(8): 

To  show  status  of  passports  of  CDC 
employees  who  travel  to  foreign 
countries  on  official  business. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MtCLUDMiQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

The  Department  of  Health  and  Human 
Services  (HHS]  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b]  any  HHS 
employee  in  his  or  her  official  capacity: 


or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RCTRfEVINO,  ACCESSING,  RETAHNNQ,  AND 
DISPOSMO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTV: 

Retrieved  by  name. 

SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
International  Health  Program  Office 
personnel  and  designated  support  staff 
of  CDC.  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors. 

3.  PROCEDURAL  SAFEGUARDS: 
Users  of  individually  identified  data 
protect  information  from  public  scrutiny, 
and  only  speciflcally  authorized 
personnel  may  be  admitted  to  the  record 
storage  area.  CDC  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data. 

4.  IMPLEMENTATION  GUIDELINES: 
DHHS  Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  ManuaL 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  agency  for 
five  years.  When  passports  expire  or 
when  they  are  cancelled,  they  are 
returned  to  the  subject  individual.  If  the 
individual  does  not  wish  to  receive  the 
cancelled  or  expired  passport,  the 
document  is  destroyed  by  shredding. 

SYSTEM  MANAGFR(S)  AND  ADDRESS: 

Director,  International  Health 
Program  Office,  Bldg.  14,  Centers  for 


Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  of  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

CDC  employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-2<H>138 

SYSTEM  NAME: 

Epidemic  Intelligence  Service  Officers 
Files.  HHS/CDC/EPO. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Epidemiology  Program  Office,  Bldg..  1. 
Rm.  3061,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA  30333and 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

categories  of  individuals  covered  by  the 
system: 

EIS  Officers  -  Current,  alumni  and 
applicants. 
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CATEoomes  of  recomm  in  thi  svstem: 

Applications,  interview  materials, 
letters  of  recommendations,  call-to-duty 
papers. 

AUTHOfMTY  FOR  MAINTENANCE  Of  THE 
SVSTEM: 

Public  Health  Service  Act.  Section 
203,  "Commissioned  Corps"  and  Section 
207.  "Appointment  of  Personnel'  (42 
U.S.C.  204,  209). 

nmPOSE(s): 

The  system  is  designed  to  process 
individual  applications  for  the  Epidemic 
Intelligence  Service  Officer  program, 
and  to  assess  a  candidate's  suitability 
fOT  a  position  in  the  program. 

ROUTINE  USES  OF  RECOilOS  MAINTAINED  IN 
THE  SYSTEM,  INCtUMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  Utigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINO,  RETAMtlNO,  AND 
OtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabiuty: 

Retrieved  by  name. 

SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 


for  Disease  Control  (CDC),  as 
authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operation  at  the  Federal 
Records  Center  (FRC). 

3.  PROCEDURAL  SAFEGUARDS: 
Users  of  individually  identified  data 
protect  information  from  public  scrutiny, 
and  only  specifically  authorized 
personnel  may  be  admitted  to  the  record 
storage  area.  CDC  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data. 

4.  IMPLEMENTATION  GUIDELINES: 
DHHS  Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual.  FRC  safeguards 
are  in  compliance  with  GSA  Federal 
Property  Management  Regulations. 
Subchapter  B— Archives  and  Records. 

RETENTION  AND  OlSPOSAU 

Records  are  maintained  in  agency  for 
eight  years.  Disposal  methods  include 
burning  or  shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation.  Destroyed  by  paper 
recycling  process  after  16  years  unless 
needed  for  further  analysis. 

SYSTEM  MANAeER(S)  AND  ADDRESS: 

Director,  Epidemiology  Program 
Office,  Bldg.  1,  Rm.  5009,  Centers  for 
Disease  Control,  1600  Clifton  Road. 
Atlanta,  GA  80333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine.  1 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 


CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Educational  institutions,  previous 
employers  and  subject  individuals. 

SYSTEMS  EXEMPTBD  FROM  CERTAIN 
PROVISIONS  OF  THt  ACT: 

None. 
09-20-0147 
SYSTEM  NAME: 

Occupational  Health  Epidemiological 
Studies.  HHS/CDC/NIOSH. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Division  of  Surveillance,  Hazard 
Evaluation,  and  Field  Studies  (DSHEFS), 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Robert  A. 
Taft  Laboratories.  4676  Columbia 
Parkway.  Cincinnati,  Ohio  45226and 

Federal  Records  Center,  3150 
Bertwynn  Drive,  Dayton,  Ohio  45439. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  whene  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to  the  system 
manager.  Data  may  be  located  only  at     . 
those  facilities  that  have  an  adequate 
data  security  program  and  the 
collaborating  researcher  must  return  the 
data  to  NIOSH  or  destroy  individual 
identifiers  at  the  conclusion  of  the 
project. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Industrial  workers  exposed  to 
physical  and/or  chemical  agents  that 
may  damage  the  human  body  in  any 
way.  Some  examples  are:  (1)  organic 
carcinogens.  (2)  inorganic  carcinogens, 
(3)  mucosal  or  dennal  irritants,  (4) 
fibrogenic  materials,  (5)  acute  toxic 
agents  including  sensitizing  agents,  (6) 
neurotoxic  agents,  [7]  mutagenic  (male 
and  female)  and  teratogenic  agents,  (8) 
bio-accumulating  oon-carcinogen 
agents,  and  (9)  chronic  vascular  disease- 


Federal  Register  /  Vol.  51.  No.  226  /  Monday.  NovenAer  24,  1986  /  Noticea 


42475 


causing  agents.  Also  included  are  those 
individuals  in  the  general  population 
who  have  been  selected  as  control 
groups. 

CATEOoraes  of  recoiio*  in  the  svstem: 

Physical  exams,  sputum  cytology 
results,  questionnaires,  demographic 
information,  smoking  history, 
occupational  histories,  previous  and 
current  employment  records,  urine  test 
records.  X-rays,  medical  history, 
pulmonary  function  test  records, 
medical  disability  forms,  blood  test 
records,  driver's  license  data,  hearing 
test  results,  spirometry  results  are 
examples  of  the  records  in  this  system. 
The  specific  types  of  records  collected 
and  maintained  are  determined  by  the 
needs  of  the  individual  study. 

authowty  for  maimtenance  of  the 
system: 

Public  Health  Service  Act,  Section 
301,  "Research  and  Investigation"  (42 
U.S.C.  241);  Occupational  Safety  and 
Health  Act,  Section  20,  "Research  and 
Related  Activities"  (29  U.S.C  669]; 
Federal  Mine  Safety  and  Health  Act  of 
1977,  Section  501.  "Research"  (30  U.S.C. 
951). 

PURI>OaE(8): 

Studies  carried  out  under  this  system 
are  to  evaluate  mortality  and  morbidity 
of  occupationally  related  diseases,  to 
determine  the  cause  and  prevention  of 
diseases  of  industrial  origin,  and  lead 
toward  future  prevention  of 
occupationally  related  diseases. 

MMrriNE  usn  or  WECOwot  iuuntaineo  m 

THE  SYSTCM,  WCtUDIW  CATMOmU  OF 
USERS  AND  TNiraiWOMS  OF  SUCH  IMCS: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

Portions  of  records  (name.  Social 
Security  number  if  known,  date  of  birth, 
and  last  known  address)  may  be 
disclosed  to  one  or  more  of  the  sources 
selected  &om  those  listed  in  Appendix  I, 
as  applicable.  This  may  be  done  solely 
for  obtaining  a  determination  as  to 
whether  or  not  an  individual  has  died. 
The  purpose  of  determining  death  is  so 
that  NIOSH  may  obtain  death 
certificates,  which  state  the  cause  of 
death,  from  the  appropriate  Federal, 
State  or  local  agency.  Cause  of  death 
enables  NIOSH  to  evaluate  whether 
excess  occupationally  related  mortality 
is  occurring. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 


her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entty 
records  after  the  contracted  woric  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

Test  data  which  indicate  the  existence 
of  cancer  may  be  provided  to  the  State 
Cancer  Registry  where  the  State  has  a 
legally  constituted  cancer  registry 
program  which  provides  for  the 
confidentiality  of  information. 

Certain  communicable  diseases  may 
be  reported  to  State  and/or  local  Health 
Departments  where  the  State  has  a 
legally  constituted  reporting  program  for 
communicable  diseases  and  which 
provides  for  the  confidentiality  of  the 
information. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH.  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists)  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
confidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 


that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 

POUaES  AND  PRACnCCS  FOR  STORINO, 
RETRIEVINO,  ACCESSmO,  RCTAININO,  ANO 
DlSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files,  card  files,  computer 
tapes/disks  and  printouts,  microfilm, 
microfiche,  and  other  files  as 
appropriate. 

RETRIEVABnjTY: 

Name,  assigned  number,  plant  name, 
year  tested  are  some  of  the  indices  used 
to  retrieve  records  from  these  systems. 
Other  retrieval  methods  are  utilized  as 
individual  research  dictates. 

safeguards: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operation  at  the  Federal 
Records  Center  (F'RC).  fire  extinguishers, 
overhead  sprinkler  system  and  a  limited 
access,  secured  computer  room, 
computer  terminals  and  automated 
records  located  in  secured  areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  Umited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
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to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B — Archives 
and  Records. 

RETENTION  AND  OISPOSAL: 

Records  are  maintained  in  agency  for 
three  years.  Every  attempt  is  made  to 
strip  personal  identifiers  from  records 
and  destroy  the  records  when  they  are 
no  longer  needed.  Disposal  methods 
include  erasing  computer  tapes,  burning 
or  shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old,  unless  needed  for 
further  study. 

SYSTEM  MANA6ER(S)  ANO  ADDNESS: 

Program  Management  Officer, 
Division  of  Surveillance.  Hazard 
Evaluations,  and  Field  Studies 
(DSHEFS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Robert  A.  Taft  Laboratories, 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 


individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 

provided  when  requesting  notification: 

(1)  Full  name;  (2)  the  approximate  date 

and  place  of  the  study,  if  known;  and  (3) 

nature  of  the  questionnaire  or  study  in 

which  the  requester  participated. 

RECORD  ACCtSS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

COirTESTINa  RECORD  PROCEDURES: 

Contact  the  official  at  the  eddress 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant, 

RECORD  SOURCE  CATEGORIES: 

Vital  status  information  is  obtained 
from  Federal,  State  and  local 
governments  and  other  available 
sources  selected  from  those  listed  in 
Appendix  I.  Information  is  obtained 
directly  from  the  individual  and 
employer  records,  whenever  possible. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT: 

None. 

APPENDIX  I  -  Potential  Sources  for 
Determination  of  Vital  Status 

Military  RecordsAppropriate  State 
Motor  Vehicle  Registration 
DepartmentsAppropriate  State  Driver's 
License  DepartmentsAppropriate  State 
Government  Divisions  of:  Assistance 
Payments  (Welfare),  Social  Services, 
Medical  Services.  Food  Stamp  Program, 
Child  Support,  Board  of  Corrections. 
Aging;Indian  Affairs,  Workman's 
Compensation,  Disability 
InsuranceRetail  Credit  Association 
Follow  upVeterans  Administration 
FilesAppropriate  employee  union  or 
association  rtcordsAppropriate 
company  pension  or  employment 
recordsCompeny  group  insurance 
recordsAppropriate  State  Vital  Statistics 
OfficesLife  Insurance 
CompaniesRailroad  Retirement 
BoardArea  Nursing  HomesArea  Indian 
Trading  PostsMailing  List  Correction 
Cards  (U.S.  Postal  Service)Letters  and 
telephone  conversations  with 
relativesLetters  and  telephone 
conversations  with  former  employees  of 
the  same  establishment  as  cohort 
memberAppropriate  local  newspaper 


(obituaries]Sbclal  Security 
Administrationlntemal  Revenue 
ServiceNational  Death  Index 

09-20-0149 

SYSTEM  name: 

Morbidity  Studies  in  Coal  Mining. 
Metal  and  Non-metal  Mining  and 
General  Industry.  HHS/CDC/NIOSH. 

SECURrrv  classification: 

None. 


system  location: 

Division  of  Respiratory  Disease 
Studies  (DRDS).  National  Institute  for 
Occupational  Safety  and  Health 
(NIpSH).  944  Chestnut  Ridge  Road. 
Morgantown.  WV  26505. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to  the  system 
manager.  Data  may  be  located  only  at 
those  facilities  that  have  an  adequate 
data  security  program  and  the 
collaborating  researcher  must  return  the 
data  to  NIOSH  or  destroy  individual 
identifiers  at  the  conclusion  of  the 
project. 


categories  of  mon^KHiALs  covered  by  the 
system: 

Persons  working,  or  having  worked  at 
coal  mining  operations,  mining 
operations  other  than  coal  and  at 
workplaces  not  identified  as  surface 
mining  or  below  ground  mining  opera- 
tions and  exposed  or  potentially 
exposed  to  substtnces  which  are  known 
or  suspected  respiratory  irritants  or 
carcinogens.  Also  included  are  those 
indi-viduals  in  the  general  population 
who  have  been  sslected  as  a  control 
group. 

cateoories  Of  records  in  the  system: 
Previous  anc^urrent  employment 
records,  medicalcnd  occupational 
histories,  demop-aphic  data.  X-rays, 
smoking  histories,  results  of  medical 
tests  such  as  pulmonary  function  data 
and  spirometry  test  results,  permission 
forms,  industrial  environmental  data, 
and  questionnaircw.  The  specific  types 
of  records  collected  and  maintained  are 
determined  by  the  research  needs  of  the 
specific  study.      ' 


AUTHORmr  FOR  MAIBTENANCE  OFTHE 

system: 

Occupational  Safety  and  Health  Act. 
Section  20.  "Research  and  Related 
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Activities"  (29  U.S.C.  669);  Federal  Mine 
Safety  and  Health  Act  of  1977,  Sections 
203,  "Medical  Examinations"  and  501, 
"Research"  (30  U.S.C.  843.  951);  Public 
Health  Service  Act,  Section  301, 
"Research  and  Investigation"  (42  U.S.C. 
241). 

PUftPOSE(s): 

The  purpose  of  this  system  is  to 
investigate  occupationally  related 
diseases  at  workplaces  identiHed  as 
general  industry,  surface  mining,  or 
below  ground  mining  operations  and  to 
determine  the  cause  and  prevention  of 
such  diseases. 

ROUTINK  USES  OF  mCORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUHNNO  CATEOONIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Data  may  be  sent  to  State  Vital 
Statistics  Divisions  to  obtain  death 
certificates,  and  to  Missing  Person 
Location  Agencies  to  Hnd  those 
individuals  who  cannot  otherwise  be 
located. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  veriRed 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

Data  on  the  incidence  of 
pneumoconiosis  may  be  sent  to  the 
Mining  Safety  and  Health 
Administration,  Department  of  Labor. 


Test  data  which  indicate  the  existence 
of  cancer  may  be  provided  to  the  State 
Cancer  Registry  where  the  State  has  a 
legally  constituted  cancer  registry 
program  which  provides  for  the 
confidentiality  of  information. 

Certain  communicable  diseases  may 
be  reported  to  State  and/or  local  Health 
Departments  where  the  State  has  a 
legally  constituted  reporting  program  for 
communicable  diseases  and  which 
provides  for  the  confidentiality  of  the 
information. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  reqtiest  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists]  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
confidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 
that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 

POUaCS  AND  PRACTICES  FOR  STORINO, 
REIRWWINO.  ACCCSSma,  RETAINWra,  AND 
I  OF  RECORDS  IN  THE  SYSTEM: 


STORAOE: 

Computer  cards,  tapes/disks  and 
printouts,  microfiche,  and  manual  files. 

RETRIEVABIUTV: 

Name  and/or  assigned  numerical 
identifier,  plant  name,  study  are  some  of 
the  indices  used  to  retrieve  records  from 
this  system.  Social  security  numbers, 
supplied  on  a  voluntary  basis  may 
occasionally  be  used  for  data  retrieval. 

safeguards: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 


2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
and  escorting  of  visitors,  a  limited 
access,  secured  computer  room  with  fire 
extinguishers  and  overhead  sprinkler 
system,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
PWvacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13: 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual:  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  disposal: 

Records  maintained  in  agency  for 
three  years.  Source  documents  for 
computer  disposed  of  when  no  longer 
needed  in  the  study,  as  determined  by 
the  system  manager,  and  as  provided  in 
the  signed  consent  form,  as  appropriate. 
Disposal  methods  include  erasing 
computer  tapes.buming  or  shredding 
paper  materials  or  transferring  records 
to  the  Federal  Records  Center  when  no 
longer  needed  for  evaluation  and 
analysis.  Records  destroyed  by  paper 
recycling  process  when  20  years  old. 
unless  needed  for  further  study. 
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SYSTEM  MAIIAOEIl(S)  AND  AOOMSS: 

Administrative  Officer,  Division  of 
Respiratory  Disease  Studies  (DRDSJ, 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  944 
Chestnut  Ridge  Road,  Morgantown,  WV 
26505. 

NOTIFICATION  mOCEOURC: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  ofTense 
under  the  Privacy  Act  subject  toa  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestersshould  also  reasonably 
specify  the  record  contents  being  sought. 
An  accountingof  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTING  RECORD  PROCEOiNIES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATiaORIBS: 

Information  is  obtained  from  the 
individual  and  from  employer  industry 
records.  Vital  status  information  is 
obtained  from  Federal,  State  and  local 
governments  and  other  available 
sources. 

SYSTEMS  EXSMTTEO  fmom  CERTAIN 
PROVISIONS  Of  THE  ACT 

None. 
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SYSTEM  NAM!: 

Mortality  Studies  in  Coal  Mining. 
Metal  and  Non-metal  Mining  and 
General  Industry.  HHS/CDC/NIOSR 

SECURITY  CLASSIFICATION: 

None. 
SYSTEM  LOCATION: 

Division  of  Respiratory  Disease 
Studies  (DBUDS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  944  Chestnut  Ridge  Road, 
Morgantown,  WV  26505. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  ike  facihties  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to  the  system 
manager.  Data  may  be  located  only  at 
those  facilities  that  have  an  adequate 
data  security  program  and  the 
collaborating  researcher  must  return  the 
data  to  NIOSH  or  destroy  individual 
identifiers  at  the  conclusion  of  the 
project. 

CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  working,  or  having  worked  at 
coal  mining  operations,  mining 
operations  other  than  coal  and  at 
workplaces  not  identified  as  surface 
mining  or  below  ground  mining  opera- 
tions and  exposed  or  potentially 
exposed  to  substances  which  are  known 
or  suspected  respiratory  irritants  or 
carcinogens.  Also  included  are  those 
individuals  in  the  general  population 
who  have  been  selected  as  a  control 
group.  j 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Previous  and  current  employment 
records,  medical  and  occupational 
histories,  demographic  data.  X-rays, 
smoking  histories,  results  of  medical 
tests  such  as  pulmonary  function  data 
and  spirometry  test  results,  permission 
forms,  industrial  environmental  data. 
and  questionnaires.  The  specific  types 
of  records  collected  and  maintained  are 
determined  by  the  research  needs  of  the 
specific  study. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Occupational  Safety  and  Health  Act. 
Section  20.  "Research  and  Related 
AcUviUes"  (29  U.S.C.  669);  Federal  Mine 
Safety  and  Health  Act  of  1977,  Section  4. 
"Mandatory  Safety  and  Health 
Standards  "  and  Section  601,  "Research'" 


(30  U.S.C.  811. 951):  Public  Health 
Service  Act,  Section  801.  "Research  and 
InvesUgaUon"  {42  U.S.C.  241). 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
investigate  occupationally  related 
diseases  at  workplaces  identified  as 
general  industry,  surface  mining  or 
below  ground  mining  operations,  to 
determine  the  cause  and  prevention  of 
such  diseases,  and  to  evaluate  whether 
excess  occupationally  related  mortality 
is  occurring. 

ROUTINE  USES  OF  RECORDS  MAINTAINRO  IN 
THE  SYSTEM,  INCUKMNG  CATEGORIES  OF 
USERS  AND  THE  PURPOSRS  OF  SUCH  USES: 

Data  may  be  tent  to  State  Vital 
Statistics  Divisions  to  obtain  death 
certificates,  and  to  Missing  Person 
Location  Agencies  to  find  those 
individuals  who  cannot  otherwise  be 
located. 

Portions  of  records  (name,  social 
security  number  if  known,  date  of  birth, 
and  last  known  address)  may  be 
disclosed  to  one  or  more  other  sources 
selected  from  those  listed  in  Appendix  I, 
as  applicable.  This  may  be  done  solely 
for  obtaining  a  determination  as  to 
whether  or  not  an  individual  has  died. 
The  purpose  of  determining  death  is  so 
that  NIOSH  may  obtain  death 
certificates,  which  state  the  cause  of 
death,  from  the  appropriate  Federal. 
State,  or  local  agency.  Cause  of  death 
enables  NIOSH  to  evaluate  whether 
excess  occupationally  related  mortality 
is  occurring. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual.  "^ 

In  the  event  of  litigaticHi  where  the 
defendant  is  (a)  the  Department  any 
component  of  tht  Department,  or  any 
employee  of  the  Department  in  hie  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  suocassful.  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  aay  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
lustice  Departmsit  has  agreed  to 
represent  such  Miployee.  for  example. 
in  defending  a  deim  against  the  PubUc 
Healdi  Service  based  u^mmi  an 
individual's  menial  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  ia  ocnnaetioB  witb  itH 
individual  disclosure  may  be  made  to 
the  Department  df  Justice  to  enable  that 
Department  to  pnesent  an  effective 
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defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  vdiich 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists)  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
corLfidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 
that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 


Rrnuevma, 

DiSKWMOOF 


RETANNNa,  AND 
WTMitVSTIM: 


STORAOC 

Computer  cards,  tapes/disks  and 
printouts,  microfiche,  and  manual  flies. 

RETmEVAaUJTY: 

Name  and /or  assigned  numerical 
identifier,  plant  name,  study  are  some  of 
the  indices  used  to  retrieve  records  from 
this  system.  Social  security  numbers, 
supplied  on  a  voluntary  basis  may 
occasionally  be  used  for  data  retrieval. 

SAFEOUAROS: 

1.  AUTHORIZED  USERS;  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomphsh  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 


and  escorting  of  visitors,  a  limited 
access,  secured  computer  room  with  Fire 
extinguishers  and  overhead  sprinkler 
system,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  Umited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel, 
ftivacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  ofiicers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  8,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTKM  AMD  DISPOSAL: 

Records  maintained  in  agency  for 
three  years.  Source  documents  for 
computer  disposed  of  when  no  longer 
needed  in  the  study,  as  determined  by 
the  system  manager,  and  as  provided  in 
the  signed  consent  form,  as  appropriate. 
Disposal  methods  include  erasing 
computer  tapes,  burning  or  shredding 
paper  materials  or  transferring  records 
to  the  Federal  RecM-ds  Center  when  no 
longer  needed  for  evaluation  and 
analysis.  Records  destroyed  by  paper 
recycling  process  when  20  years  old, 
unless  needed  for  further  study. 


SYSTEM  MAMAQ«(S)  AND  / 

Administrative  Officer.  EMvision  of 
Respiratory  Disease  Studies  (DRDS). 


National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  944 
Chestnut  Ridge  Road.  Morgantown,  WV 
26505. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
suBmit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knovnng  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  toa  $S.000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  wiUing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study  or  treatment  if 
known;  and  (3)  nature  of  the 
questionnaire  or  study  in  which  the 
requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestersshould  also  reasonably 
specify  the  record  contents  being  sought. 
An  accountingof  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Information  is  obtained  from  the 
individual,  company  personnel  records, 
death  certificates,  and  from  industry  and 
trade  union  records.  Vital  status 
information  is  obtained  from  Federal, 
State  and  local  governments  and  other 
available  sources. 

SYSTEMS  EXEMPTED  FROM  CBITAIN 
PROVISIONS  OF  THE  ACn 

None. 
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*PPei*oix  I  -  Potential  Sources  for 
Determination  of  Vital  Status 

Military  RecordsAppropriate  State 
Motor  Vehicle  Registration 
DepartmentsAppropriate  State  Drivers 
License  DepartmentsAppropriate  State 
Government  Divisions  of:  Assistance 
Payments  (Welfare),  Social  Services. 
Medical  Services,  Food  Stamp  Program, 
Child  Support,  Board  of  Corrections. 
AgingJndian  Affairs.  Workman's 
Compensation.  Disability 
Insurance  Veterans  Administration 
FilesAppropriate  employee  union  or 
association  recordsAppropriate 
company  pension  or  employment 
recordsCompany  group  insurance 
recordsAppropriate  State  Vital  Statistics 
OfficesLife  Insurance 
CompaniesRailroad  Retirement 
BoardArea  Nursing  HomesArea  Indian 
Trading  PostsMailing  List  Correction 
Cards  (U.S.  Postal  ServiceJLetters  and 
telephone  conversations  with 
relativesLetters  and  telephone 
conversations  with  former  employees  of 
the  same  establishment  as  cohort 
memberAppropriate  local  newspaper 
(obituaries)Social  Security 
Administrationlnfemal  Revenue  Service 

09-20^154 

SYSTEM  NAME: 

Medical  and  Laboratory  Studies. 
HHS/CDC/NIOSH. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Respiratory  Disease 
Studies  (DRDS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  944  Chestnut  Ridge  Road. 
Morgantown.  WV  26505. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to  the  system 
manager.  Data  may  be  located  only  at 
those  facilities  that  have  an  adequate 
data  security  program  and  the 
collaborating  researcher  must  return  the 
data  to  NIOSH  or  destroy  individual 
identiHers  at  the  conclusion  of  the 
project. 

CATEQOWES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  had  physical 
examinations  at  DRDS  or  who  have  had 
biochemical  tests  done  on  various 
samples  submitted  to  DRDS. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Analyses  of  biochemical  data, 
occupational  and  medical  histories,  and 
results  of  medical  tests.  The  specific 
types  of  records  collected  and 
maintained  are  determined  by  the  needs 
of  the  individual  study. 

AUTHORmr  ROR  MAINTENANCE  OF  THE 
SYSTEM: 

Federal  Mine  Safety  and  Health  Act 
of  1977,  Section  501,  "Research"  (30 
U.S.C.  951);  Occupational  Safety  and 
Health  Act,  Section  20,  "Research  and 
Related  Activities"  and  Section  22(d), 
"Authority  of  Director,  National  Institute 
for  Occupational  Safety  and  Health"  (29 
U.S.C.  669,  671(d)). 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
perform  medical  and  epidemiological 
research,  statistical  analysis,  and  to 
identify  early  indicators  of 
occupationally  related  diseases 
(biochemical  indices);  data  is  given  to 
other  NIOSH  units  for  biochemical  and 
epidemiological  studies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  WCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Data  may  be  sent  to  State  Vital 
Statistics  Divisions  to  obtain  death 
certificates,  and  to  Missing  Person 
Location  Agencies  to  find  those 
individuals  who  cannot  otherwise  be 
located. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

Test  data  which  indicate  the  existence 
of  cancer  may  be  provided  to  the  State 
Cancer  Registry  where  the  State  has  a 
legally  constituted  cancer  registry 
program  which  provides  for  the 
confidentiality  of  information. 

Certain  communicable  diseases  may 
be  reported  to  Slate  and/or  local  Health 
Departments  where  the  State  has  a 
legally  constituted  reporting  program  for 
communicable  diseases  and  which 
provides  for  the  confidentiality  of  the 
information. 

In  the  event  of  litigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  an 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists)  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
confidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 
that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 

POLICIES  AND  PflACnCES  FOR  STORINO, 
RETRIEVIHQ,  ACCCStmO,  RCTAININO.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

Computer  canfe,  tapes/disks  and 
printouts;  microfiche,  and  manual  files. 

RETRIEVABtUTY:       ! 

Name  and  case  number  are  the 
indices  used  to  retrieve  records  fi-om 
this  system. 

SAFEGUARDS:  I 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
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for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  beeq.collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms.  24-hour  guard 
service  in  buildings,  personnel  screening 
and  escorting  of  vi»it(»s,  a  Umited 
access,  secured  computer  room  with  fire 
extinguishers  and  overhead  sprinkler 
system,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  season  or  job  submission, 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  proTisions  are  included  in 
CMitracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  die 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  Iqr  the 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safieguards  ootlmed  above  are 
developed  in  accordance  widi  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6.  "Automated  Information  System 
Security."  of  the  HHS  Information 
Resources  Management  Manual;  die 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (PIPS 
Pub.  41  and  FIPS  Pub.  31). 
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RETEMTIOM  AND  I 

Records  are  maintained  in  agency  for 
three  jrears.  Source  documents  for 
computer  disposed  of  when  no  longer 
needed  in  the  stitdy,  as  determined  by 
the  system  manager,  and  as  provided  in 
the  signed  consoit  form,  as  appropriate. 
Disposal  methods  inchide  erasing 
computer  tapes,biiming  or  shredding 
paper  materials  or  transfemog  records 
to  the  Federal  Recrads  Center  when  no 


longer  needed  for  evaluation  and 
analysis.  Records  destroyed  by  paper 
recycling  process  when  20  years  old. 
unless  needed  for  further  study. 

SYSTEM  MANAQBKS)  AND  AMMESS: 

Administrative  Officer,  Division  of 
Respiratory  Disease  Studies  (DRDS). 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  944 
Chestnut  Ridge  Road,  Morgantown.  WV 
26505. 

NOTIRCATION  WIOCEDUHt. 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  vtrho 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  trf  the  study,  tf  known;  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  diat  have 
been  made  of  the  record,  if  any.  may  be 
requested. 

CONTESniM  RECONO  raOCHNMES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  son^t.  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEOOaWS: 

Infcmnation  is  obtained  directly  from 
the  individual. 


SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OF  THE  ACT 

None. 
09-200157 
SYSTEM  NAME: 

Clinical  Laboratory  Personnel 
Proficiency  Test  ResulU  (Medicare). 
HHS/CDC/LPO. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Laboratory  Program  Office,  Executive 
Park.  BIdg.  24.  Centers  for  Disease 
Control  1600  Clifton  Road.  AUanta.  GA 
30333and 

Federal  Records  Center.  1557  St. 
Joseph  Avenue,  East  Point.  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

CATEQORKS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Clinical  laboratory  technicians  and 
technologists,  cytotechnologists, 
independent  laboratory  directors. 

CATEOOROS  OF  RECORDS  IN  TME  SYSTEM: 

Answer  sheets,  examination  scores. 

AUTHORmr  FOR  MAINTENANCE  OF  TME 
SYSTEM: 

Social  Security  Act,  Section  1123 
"Qualifications  for  Health  Care 
Personnel"  (42  U.S.C.  1320a-2). 

PURPOSE(S): 

To  maintain  a  record  of  examination 
scores.  When  applicable,  answer  sheets 
are  used  to  revalidate  results. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  WCtUOWO  CATEOOWES  OF 
USBIS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  fi^m  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

The  Centers  for  Disease  Control  is 
under  contract  with  private  firms  for  the 
purpose  of  collating,  analyzing,  or 
otherwise  refining  records  in  this 
system.  Relevant  records  are  maintained 
by  the  contractors.  The  contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to.a_- 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
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or  fc)  any  HHS  employee  iir  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PIMCnCES  FOII  STORING. 
RETmEVINQ.  ACCCSSINO,  RETAINIMQ.  AND 
DtSPOSINQ  or  RECORDS  IN  THE  SYSTEM: 

storaoe: 

Computer-generated  listings  filed  by 
discipline,  and  by  State,  in  file  folders. 
Computer  tapes  filed  at  the  Federal 
Records  Center. 

retrievabiutv:  -    j 

Listings  and  answer  sheets  are 
retrieved  by  examination  discipline. 
State,  examinee's  name  and  address, 
and  examination  number. 

SAFEOUAROS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
Laboratory  Program  Office  personnel 
and  designated  support  staff  of  the 
Centers  for  Disease  Control  (CDC),  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in. operation  at  the  Federal 
Records  Center. 

3.  PROCEDURAL  SAFEGUARDS: 
Users  of  individually  identified  data 
protect  information  from  public  scrutiny, 
and  only  speciflcally  authorized 
personnel  may  be  admitted  to  the  record 
storage  area.  CDC  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 


Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
DHHS  Chapter  45-13  and  supplementary 
Chapter  PHB.hf:  45-13  of  the  General 
Administration  Manual.  FRC  safeguards 
are  in  compliance  with  GSA  Federal 
Property  Management  Regulations. 
Subchapter  B — Archives  and  Records. 

ReTEHTKMI  AND  DISPOSAL: 

Records  are  retained  in  agency  for 
three  years.  Disposal  methods  include 
erasing  con^uter  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
after  15  years,  unless  needed  for  further 
study. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Laboratory  Program  Office, 
Executive  Park,  Bldg.  24,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

notification  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  manager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

The  following  information  should  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  approximate  date(s)  of 
the  examination(s);  (3)  name  of  the 
examination  and  location  at  which 
examination  was  administered. 

RECORD  ACCEiS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any.  may  be 
requested.    1 

contesting  RiCORO  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 


specify  the  infotmation  being  contested, 
the  corrective  action  sought  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Scored  examinations. 

SYSTEMS  EXEMPTID  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-20-0159 

SYSTEM  NAME: 

Records  of  Subjects  in  Certification. 
Testing,  Studies  of  Personal  Protective 
Devices,  and  Accident  Investisations. 
HHS/CDC/NIOSH. 

SECURrrv  classification: 

None. 


SYSTEM  location: 

Division  of  Safety  Research  (DSR), 
National  Institutefor  Occupational 
Safefy  and  Health  (NIOSH).  944 
Chestnut  Ridge  Road.  Morgantown,  WV 
26505. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  i»  available  upon 
request  to  the  system  manager. 

Also,  occasionally  data  may  be 
located  at  the  facilities  of  collaborating 
researchers  where  analyses  are 
performed,  data  collected  and  reports 
written.  A  list  of  these  facilities  is 
available  upon  request  to  the  system 
manager.  Data  may  be  located  only  at 
those  facilities  that  have  an  adequate 
data  security  program  and  the 
collaborating  researcher  must  return  the 
data  to  NIOSH  or  destroy  individual 
identifiers  at  the  conclusion  of  the 
project. 

CATEGORIES  OF  HMWIDUALa  COVERED  RV  THE 

system: 

Individuals  exposed  to  hazardous 
work  environments  and  individuals 
selected  as  control  groups  are  covered 
by  this  system.  Additionally,  the  system 
pertains  to  individuals  selected  to  test 
the  interaction  between  people,  personal 
protection  or  safety  equipment,  users  of 
such  equipment  «nd  a  hazardous 
environment.  Some  examplesfaiclude 
individuals  involved  in  investigated 
accidents  and  persons  selected  to 

perform  respirator  facepiece  fit  tests. 

perform  lifting  and  manual  materials 
handling  studies,  perform  woilc  tests 
while  wearing  protective  equipment 
perform  strength  test  studies,  and 
perform  hand  speed  tests. 
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CATEOOmCS  OF  RECORDS  IN  THE  SVVFBN: 

The  system  contains  such  records  as 
physical  examinations,  questionnaires, 
results  of  laboKktory  tests  (physiological 
measures  and  performance  tests), 
workplace  performance  records, 
occupational  histories,  medical  histories, 
demographic  data,  and  related  medical 
information.  The  speciHc  types  of 
records  collected  and  maintained  are 
determined  by  the  needs  of  the 
individual  study. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act.  Section 
301.  "Research  and  Investigation"  (42 
U.S.C.  241);  Occupational  Safety  and 
Health  Act,  Section  20.  "Research  and 
Related  Activities"  (29  U.S.C.  669);  and 
Federal  Mine  Safety  and  Health  Act  of 
1977,  Section  501.  "Research"  (30  U.S.C. 
951). 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
permit  acquisition  of  information  related 
to  certification  and  performance  of 
personal  protective  equipment,  and 
safety  research  studies. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCLUDIWQ  CATBOOMES  OF 
USERS  AND  THE  FURPOBES  OF  SUCH  uses: 

Disclosures  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office, 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
direcdy  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example. 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatH^  with  the  purpose  for  which 
the  records  were  collected. 

Portions  of  records  (name,  Social 
Security  number  if  known,  date  of  birth, 
and  last  known  address)  may  be 
disclosed  to  one  or  more  sources 


selected  from  those  listed  in  Appendix  I. 
This  may  be  done  to  determine  if  the 
individual  has  died  so  that  a  death 
certificate  can  be  obtained.  Knowing  the 
cause  of  death  enables  NIOSH  to 
evaluate  whether  excess  occupationally- 
related  mortality  is  occurring. 

In  the  event  of  Htigation  initiated  at 
the  request  of  NIOSH,  the  Institute  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent  the 
Institute,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  The  only 
types  of  litigative  proceedings  that 
NIOSH  is  authorized  to  request  are  (1) 
enforcement  of  a  subpoena  issued  to  cm 
employer  to  provide  relevant 
information,  or  (2)  contempt  citation 
against  an  employer  for  failure  to 
comply  with  a  warrant  obtained  by  the 
Institute. 

Records  subject  to  the  Privacy  Act  are 
disclosed  to  private  firms  for  data  entry, 
computer  systems  analysis,  and 
computer  programming  services.  The 
contractors  promptly  return  data  entry 
records  after  the  contracted  work  is 
completed.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards. 

Disclosure  may  be  made  to  NIOSH 
collaborating  researchers  (NIOSH 
contractors,  grantees,  or  other  Federal 
or  State  scientists)  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
collaborating  researchers  must  agree  in 
writing  to  comply  with  the 
confidentiality  provisions  of  the  Privacy 
Act  and  NIOSH  must  have  determined 
that  the  researchers'  data  security 
procedures  will  protect  confidentiality. 

POtKIES  AND  FRACnCES  FOR  STORING, 
RKTRIEVINa,  ACCSSStNO,  NETANMNO,  AND 
DtSFOSINO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Manual  files,  computer  cards,  tapes/ 
disks  and  printouts,  microfilm,  index 
audiogram  files,  audiograms, 
questionnaire  forms. 

retrkvawuty: 

Name,  assigned  number,  plant  name, 
and  year  tested  are  some  of  the  indices 
used  to  retrieve  records  from  these 
systems.  Other  retrieval  methods  are 
utilized  as  individual  research  dictates. 

safeguards: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC)  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 


purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
and  escorting  of  visitors,  a  limited 
access,  secured  computer  room  with  fire 
extinguishers  and  overhead  sprinkler 
system,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
frequently  changed  passwords. 
Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Additional  safeguards  may  be  built  into 
the  program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel, 
ftivacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FTPS 
Pub.  41  and  FTPS  Pub.  31). 

RETENTION  AND  DWFOSAL: 

Records  are  maintained  in  agency  for 
three  years.  Personal  identifiers  are 
stripped  from  records  when  no  longer 
needed.  Disposal  methods  include 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  years  old,  unless  needed  for 
further  study. 
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SYSTEM  MANAOEIKS)  AND  AOORESS: 

Special  Aasutaat  to  the  Director, 
Division  of  Safety  Reaearcfa  (DSR). 
National  Institute  for  Occu|wtional 
Safety  and  Health  (NIOSH],  944 
Chestnut  Ridge  Road.  Morgantown.  WV 
26505. 

NOTIFICATION  PMOCCOURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  system  maoager  at  the 
address  above.  Requesters  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  must  certify  that  they 
are  the  individuals  they  claim  to  be  and 
that  they  understand  that  the  knowing 
and  willful  request  for  or  acquisition  of 
a  record  pertaining  to  an  individual 
under  false  pretenses  is  a  criminal 
offense  under  the  Privacy  Act  subject  to 
a  $5,000  fine. 

An  individual  who  requests 
notification  of  or  access  to  medical 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  is  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name;  (2)  the  approximate  date 
and  place  of  the  study,  if  known,  and  (3) 
nature  of  the  questionnaire  or  study  in 
which  the  requester  participated. 

RECORD  ACCESS  PROCEOURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
An  accounting  of  disclosures  that  have 
been  made  of  die  record,  if  any,  may  be 
requested. 

CONTESTHiO  RECORD  mOCCOURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  infonnation  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOUKE  CATCaOWIS: 

Information  is  obtained  from  the 
individual  and  from  employer  records. 

SYSTiMS  ixmrm  moM  ccrtain 

PROVIMONI  OF  THE  ACT 

None. 


09-20-0160 

SYSTIM  HUMg 

Records  of  Subjects  in  Health 
Promotion  and  Education  Studies.  HHS/ 
CDC/CHPE. 

SEcuRrnr  ctASsmcATioN: 

None. 

SYSTEM  LOCATION: 

Center  for  Health  Promotion  and 
Education.  Bldg.  3,  Rm.  117,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta.  GA  30833. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  system  manager. 

cateootwes  of  indwiduals  covered  by  the 

system: 

Adults  and  children,  including  health 
and  education  agency  administrators, 
school  health  personnel,  teachers, 
parents,  and  students  who  participate  in 
studies  and  surveys  designed  to  obtain 
data  on  their  knowledge,  attitudes,  and 
reported  behavior  related  to  a  variety  of 
health  problems  and/or  other  potential 
preventable  conditiwis  of  public  health 
significance;  also  included  are  control 
group  participants. 

CATEfiONCa  OF  RECORD*  IN  THE  SYSTEM: 

Responses  to  questiormaires  by  adults 
and  childrmi,  including  health  and 
education  agency  administrators,  school 
health  personnel,  teachers,  parents,  and 
students,  pertaining  to  health 
knowledge,  attitudes  and  behavior,  site 
visit  data,  organizational  data  regarding 
health  education  in  school  curriculum, 
course  content,  medical  histories, 
demographic  data  of  the  survey 
population  as  well  as  identification  data 
for  follow-up  purposes. 

AUTHonrrv  mr  maintenancc  of  the 
system: 

Public  Health  Service  Act,  Section 
301.  "Research  and  Investigation"  (42 
U.S.C.  241). 

purpose(s): 

This  record  system  enables  the 
Centers  for  Disease  Control  (CDC) 
officials  to  develop  and  evaluate 
existing  health  promotion  pro^amt  for 
disease  prevention  and  control,  and  to 
communicate  new  knowledge  to  the 
health  community  for  the 
implementation  of  such  programs. 


routine  uses  of  aaeoRea  mamtainro  m 
THE  system.  iNCUJoma  CATcooncs  of 

USERS  AND  IME  PURPOSES  OF  SUCH  USES: 

Oisclosuie  may  be  made  to  CDC 
contractors  in  the  conduct  of  research 
studies  covered  by  this  system  notice 
and  in  the  preparation  of  scientific 


reports,  in  onler  to  accooiptisli  the 
stated  puipoea  of  the  systonu  The 
recipiento  will  be  required  to  fluintatD 
Privacy  Act  safeguards  with  respect  to 
such  records. 

Discloaure  ssay  be  made  to  a 
ccmgroisioBal  i^ioe  fnma  the  record  dF 
an  individual  ti  respoBse  to  a  veiified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  Mriiere  the  D^wrtmrat  detennines 
that  the  claim,  if  successful,  is  likefy  to 
directly  affect  the  <^erati(Hi8  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Departnent  employee  tai  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  PuWic 
Health  Service  in  connection  wifli  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTKCS  FOR  STOmNO, 
RETRIEVme,  ACeesSINO,  RETAMINQ,  AND 

msposmo  of  records  hi  the  SYsrae 

STORAOe 

Computer  tanes/disks  and  printouts. 
file  folders.      1 

RETRIEV  ABILITY: 

Name  of  individual  identification 
number,  school  name  and  year  tested 
are  some  of  the  indices  used  to  retrieve 
records  from  this  system. 

SAFEQUAROS: 

1.  AUTHORKED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
researchers  and  designated  suf^rt  staff 
of  CDC  or  its  contractors,  as  authorized 
by  the  system  aanager  to  a<'roTi[\piith 
the  stated purpoaasnar  which  the  data 
in  this  system  tasve  been  collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms.  24-hour  ^sard 
service  in  buildings,  personnel  •rr^oning 
of  visitors,  fire  extinguishers,  overhead 
sprinkler  system  and  card-access 
control  equipment  in  the  computer  room, 
computer  termieala  and  automated 
records  localedin  saourad  areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  jecorda 
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includes  pre^wnmed  reriRcatioa  ef 
vaKd  user  identificatien  cede,  account 
code  and  pasnvord  priar  to  acceptance 
of  a  tfarminal  seaaieii  or  fob  sabrnfrnkm, 
frequently  diaaged  passwords,  and 
Vault  MamqemeBt  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  ta  systems  is 
limited  to  users  i4>taiimtg  prior 
supervisory  ^tproval.  When  Priracf  Act 
tapes  ace  scratched,  a  ^lecial  'certified" 
process  is  perCormed  in  wfaick  t^iea  are 
completely  writlea  ev«r  t*  avoid 
inadvertent  data  dMckwMre.  Additronal 
safe^iacds  aay  be  built  into  tke 
prograsa  by  the  system  ana^tst  as 
warranted  by  tke  senaitivity  of  tbe  data. 

CDC  and  contractor  employees  wbo 
maintain  records  are  instructed  to  check 
with  the  system  aw— get  prior  to 
making  diadosiuas  of  data.  When 
individyaUy  identified  data  are  bciiig 
used  in  a  room,  adnittance  at  either 
CDC  or  contractor  ntes  is  rastiicted  to 
specifically  authoiiacd  pecaameL 
Privacy  Act  pomaiona  are  iBchided  in 
contracts,  and  the  CDC  Project  Dinctor. 
contract  officers  and  prefect  officers 
oversee  coafiliasce  with  these 
requirements  Upon  cenqiletknr  of  the 
contract.  aH  data  will  be  either  letumed 
to  CDC  or  destroyed,  as  qiecified  by  tbe 
contract. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outliBed  above  are 
developed  in  accordance  with  Cfaapter 
45-13,  "SoEeguaiding  Recocds  Cootaioed 
in  Systems  of  Records,"  of  the  HHS 
General  Administratuw  M«"Bwt 
supplementary  Cfaepter  PHSJtf:  45>13; 
Part  6,  "Automated  laCoDBation  Syatem 
Security,"  of  the  HHS  InibnnatieD 
Resources  Maaaffwaent  Manual:  die 
National  Bureau  of  Standacda  Federal 
Infonnatian  Praccssiag  Standards  ^IPS 
Pub.  41  and  FIPS  Pub.  31). 


Records  are  maintained  in  agency  for 
two  years.  Source  documents  for 
computer  cfisposed  of  when  no  longer 
needed  by  program  ofRcials.  I^rsonal 
identifiers  may  be  deleted  fix)m  records 
when  no  hmger  needed  in  tfie  study  as 
determined  by  the  system  manager,  and 
as  provided  in  the  signed  consent  form, 
as  appropriate.  Disposri  methods 
include  erasing  computer  tapes,  buruiug 
or  shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluatibn  and  analysis.  Records 
destroyed  by  paper  recycling  process 
when  20  yean  old,  unless  needed  for 
further  study. 


nreetor.  Center  for  HeaMi  Promotion 
and  Education,  Bldg.  3,  Rm.  117,  Centers 


for  Disease  Control,  1800  Clifton  Road. 
Atlanta,  CA  30333. 

NonncATKM  procedure: 

An  individual  may  leam  if  a  record 
exists  about  himself  or  herseR^by 
contacting  the  system  manager  at  the 
address  above.  Requestess  in  person 
must  provide  driver's  license  or  other 
positive  identification.  Individuals  who 
do  not  appear  in  person  must  either  (1) 
submit  a  notarized  request  to  verify 
their  identity  or  (2)  must  certii^  that  they 
are  the  individuals  they  claim  to  be  and 
that  they  understand  that  the  knowing 
and  willful  request  for  or  acquisition  of 
a  record  pertaining  to  an  individual 
under  false  pretenses  is  a  criminal 
offense  under  the  Privacy  Act  subject  to 
a  $5,000  fina 

An  individual  who  requests 
notification  of  or  access  to  mpAral 
records  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  ia  willing  to  review 
the  record  and  inform  the  st^ject 
individual  of  its  contents  at  tbe 
representative's  discretion. 

A  parent  or  gaatdian  wbo  requests 
notification  mi,  or  access  to  a  child's 
medical  recocd  shall  designate  a  famiiy 
physician  or  other  health  proSesaonal 
(other  than  a  family  raember)  to  whom 
the  record,  if  any,  will  be  sent  The 
parent  or  guardian  must  verify 
relationship  to  the  child  by  aeanaaf  a 
birth  certificate  or  coart  erdar.  as  well 
as  verify  that  he  or  she  is  who  he  or  she 
claims  to  be. 

The  follsering  iniaination  must  be 
provided  when  requesting  notification: 
(1)  Full  nsne;  (2)  d»  ^iproodmate  date 
and  place  of  the  study,  if  knoivn,  and  (3) 
nature  of  the  questi<mnairc  or  study  in 
which  the  reqoester  participated. 


RECORD  ACCESS  I 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 


CONTESTHMI 

Contact  the  official  at  the  address 
specified  onder  System  Manager  above, 
reasonabfy  identify  the  record  and 
specify  the  information  being,  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  fnibrmation  to 
show  how  the  rec(»d  is  inaccm-ate, 
incomplete,  untimely,  or  irrelevant. 


hidividnals,  and  perticipeting  puUrc 
and  private  sehoole  which  maintain 
records  on  enrolled  students. 


OrTHFACn 


None. 
0»-2(Hlt61 

svsTEisaeME: 

Records  of  Health  Phxfirasionals  in 
Disease  Prevention  and  Control  Training 
Programs.  HHS/CDC/CPS. 


^fone. 

SYSTEM  location: 

Center  for  Preventiea  Sw  vkesN 
Freeway  Office  Paak,  Rm  SttX  Centers 
for  Disease  Contsoi.  1«ao  CBtoa  Road. 
Atlanta,  GA  30333 

Laboratory  Av^am  Office,  Executive 
Park,  Bldg.  24,  Centers  fisr  Diseese 
Control,  MOO  CKfton  Roed.  Aflanta.  GA 
30333  and 

Federal  Records  Center,  1557  St. 
Joseph  Avenee,  East  Point,  GA  30344. 

A  net  Or  contractor  sites  where 
individoaDy  identifiidtle  data  are 
currently  located  is  aveHable  epon 
request  to  the  system  manager. 


CATEQORIES  OF  I 


IBVTHC 


PhyaiciaiiB.  eaeace.  physician 
asaistanto,  dimdan  trainees,  aod  other 
health  peraonnel  who  have  partic^iated 
in  trainiqg  activtttea.  aerveyk  and 
studies  developed  by  the  Centers  for 
Disease  Contari  (CDC),  aod  conlxal 
groi^  heaith  psofessieuals  who  have  not 
participated  ia  kaoang  activities, 

CATEGORIES  OF  RECORDS  tH  THE  SYi 


Responses  te  qaestioBnaiies  by 
physicians,  muses,  pfajuiciaa  assistants, 
clinician  tcaineesi,  and  related  he^lh 
personnel.  pertaiBing  to  knowledge, 
attitude  and  practices  relating  (o  health 
problems,  diseases  and/ or  other 
potential  preventable  conditians  of 
public  health  significance;  health  care 
and  related  training  data;  and 
demographic  data  af  the  survey 
population  as  well  as  identtficatioa  data 
for  followup  purposes. 

AUTHORmr  FOR  HAMTreiANCS  OF  THE 

system: 

Public  Health  Service  Act,  Section 
301.  "Research  and  Investigation"  (42 
U.S.C.  241). 

FURFOSE(S): 

"nris  record  system  enables  CIX: 
officials  to  maintain  training  records 
and  assess  the  impact  of  the  agency's 
training  programs  on  the  knowledge, 
attitudes  and  practices  of  dinicfans  and 
other  health  care  personnel,  in  order  to 
develop  improved  training  curricula  and 
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programs  for  disease  prevention  and 
control  for  such  health  care  personnel. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUNMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  CDC 
contractors  in  the  conduct  of  training 
surveys  and  studies  covered  by  this 
system  notice  and  in  the  preparation  of 
scientific  reports,  in  order  to  accomplish 
the  stated  purposes  of  the  system.  The 
recipients  will  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

CDC  is  under  contract  with  private 
firms  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  are  disclosed  to  such 
contractors.  The  contractors  are 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity: 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  if 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  tapes/disks  and  printouts, 
file  folders. 

RCTRIEVABIUTV: 

Name  of  individual  respondent, 
identification  number,  and  type  of 
training  received  are  some  of  the  indices 


used  to  retrieve  records  from  this 
system. 

SAFEGUARDS: 

1.  AUTHORIZED  USERS:  Access  is 
granted  to  only  a  limited  number  of 
personnel,  i.e.,  CDC  Project  Officer, 
interviewers  and  designated  support 
staff  of  CDC  or  its  contractors,  as 
authorized  by  the  system  manager  to 
accomplish  the  stated  purposes  for 
which  the  data  in  this  system  have  been 
collected. 

2.  PHYSICAL  SAFEGUARDS:  Locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
devices  in  operaf-  i  at  the  Federal 
Records  Center,  fire  extinguishers, 
overhead  sprinkler  system  and  card- 
access  control  equipment  in  the 
computer  room,  computer  terminals  and 
automated  records  located  in  secured 
areas. 

3.  PROCEDURAL  SAFEGUARDS: 
Protection  for  computerized  records 
includes  programmed  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission, 
frequently  changed  passwords,  and 
Vault  Management  System.  Knowledge 
of  individual  tape  passwords  is  required 
to  access  tapes,  and  access  to  systems  is 
limited  to  users  obtaining  prior 
supervisory  approval.  When  Privacy  Act 
tapes  are  scratched,  a  special  'certified" 
process  is  performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  IMPLEMENTATION  GUIDEUNES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  'Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 


National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B— Archives 
and  Records. 
RETENTION  AND  DISPOSAL: 
Records  are  maintained  in  agency  for 
two  years.  Disposal  methods  include 
erasing  computer  tapes,  burning  or 
shredding  paper  materials  or 
transferring  records  to  the  Federal 
Records  Center  when  no  longer  needed 
for  evaluation  and  analysis.  Records 
destroyed  by  paper  recycling  process 
after  12  years,  unless  needed  for  further 
study. 

SYSTEM  MANAQER(B)  AND  ADOWEtt: 

Director.  Center  for  Prevention 
Services.  Freeway  Office  Park,  Rm.  310. 
Centers  for  Disease  Control.  1600  Clifton 
Road.  Atlanta.  GA  30333 

Director,  Laboratory  Program  Office, 
Executive  Park.  Bldg.  24.  Centers  for 
Disease  Control.  1600  Clifton  Road. 
Atlanta.  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support, 
Bldg.  1.  Rm.  2011.  Centers  for  Disease 
Control,  1600  Clifton  Road.  Atlanta.  GA 
30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  or  herself  by 
contacting  the  appropriate  system 
manager  at  the  address  above. 
Requesters  in  person  must  provide 
driver's  license  or  other  positive 
identification.  Individuals  who  do  not 
appear  in  person  must  either  (1)  submit 
a  notarized  request  to  verify  their 
identity  or  (2)  must  certify  that  they  are 
the  individuals  they  claim  to  be  and  that 
they  understand  that  the  knowing  and 
willful  request  for  or  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Privacy  Act  subject  to  a  $5,000 
fine. 

The  following  information  must  be 
provided  when  requesting  notification: 
(1)  Full  name:  (2)  name  of  the  clinic/ 
organization  in  which  requester  was 
employed  at  time  of  training  or  survey 
participation,  and  (3)  nature  of  the 
training  or  survey  questionnaire  in 
which  the  requester  participated. 

RECORD  ACCESS  PMOCCDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 
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CONTESTINO  RECCMD  mOCEOWm: 

Contact  the  afficial  al  the  address 
speci&ed  under  System  Manager  braver 
reasonably  fdentify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  nrrtfmely,  or  irrelevant. 

RECOm)  SOURCI  CATEOOHIES: 

Individuals  in  the  system  and  selected 
clinics  which  employ  indiridoals  who 
are  in  the  system. 

tVSTEMS  KXIMRTEV  mOH  CSRT AM 

movwioNS  OF  tuc  act: 
None 

09-2(M>T6? 
SYSTEM  NAME: 

Records  of  Subjects  in  Agent  Orange, 
Vietnam  Experience,  and  Selected 
Cancers  Studies.  HHS/CDC/CEH. 

SECunrrv  CLASsmcATKMi: 

None. 

SYSTEM  LOCATIOM: 

Chronic  Diseases  Divisioa.  Center  for 
Environmental  Health,  Chamblee  Bldg. 
25,  Centers  far  Diaeaae  Conb^L  180Q 
Clifton  RoadJVtlanta,  GA  30333«iid 

Federal  Records  Center.  1557  St. 
Joseph  Avenue,  East  Paint  GA  30344. 

Data  are  bcated  at  ecntractar  sites  as 
data  are  collected.  A  bst  of  oontiactar 
sites  where  individnatty  identified  data 
are  currently  located  is  available  upon 
request  to  Ae  system  manager. 

CATKQONieS  OF  MB 


AUTHOMTV  FOa  HAMICNAHCe  OF  THE 


Selected  make  U.S.  Army  veterans  at 
grade  E-5  or  betow  wfav  enfeted  or  were 
drafted  for  one  toor  of  da  ty  in  Vietoam 
or  other  countries  during  1906  - 1972; 
males  with  birthdates  1929-1953  who 
have  cases  of  selected  cancers 
(specifically,  lymphotnas,  soft  tissue 
sarcomas,  nas^  and  nasopfaatyngeal, 
and  primary  liver)  djagnnaed  between 
Decembe- 1, 1964  to  November  30, 1988; 
also  incinded  are  cootiol  grosp 
parttcqHnts. 

CATEOOWES  OF  MECOW>«  M  THE  SYSTEM: 

Informatloii  identifying  the 
participants  (sach  as  aame.  adcfress. 
social  security  niuirf)er,  mifitary  service 
numbcf.  telephone  nomber,  date  of 
birth^  BUerview  questionnaHe 
respontes,  medical,  laboratory,  and 
psychological  test  result  data,  and 
records  on  biolo^cal  specimens  (e.g. 
blood,  tiunor.  urine,  etc.). 


Public  Law  96-151,  "Veterans  Health 
Programs  Extension  and  Improvement 
Act  of  1979"  (38  U.S.C.  219  note);  Public 
Law  97-72,  "Veterans'  Health  Care, 
Traim'ng,  and  Small  Business  Loan  Act 
of  igai"  (38  U.S.C  219  note);  Public 
HeaWi  Service  Act,  Sections  304.  306. 
and  308(d).  which  discuss  authority  to 
grant  assurances  of  confidentiality  for 
health  research  and  related  activities  (42 
U.S.C.  242  b,  k,  and  m(d)). 

PURPOSE<S): 

Records  in  this  syslmn  ate  ased  to 
supfwrt  stndies  to  assess  the  health  of 
Vietnam  veterans  relative  to  the  health 
of  other  men  of  simMar  age.  SpecSlcafiy 
this  information  should  enable  the 
Centers  for  Disease  Qmtrol  (CDC)  to: 

1.  Evaluate  the  celatianship  of 
documented  ex|>o8tffe  to  herbicides  ased 
in  Vietnam  (primarily  Agent  Orange)  to 
possible  adverse  health  consequences. 
Such  possible  ejects  to  be  evaluated 
inchide  dennatologic,  neucokigical, 
psychological,  immunolo^cal, 
carcinogenic  reproductive, 
gastrointestinal,  and  others. 

2.  Assess  the  health  effects  of  service 
in  Vietnam  (lochiding  factors  other  than 
herbicide  exposure)  as  opposed  to  the 
experiences  of  veterans  who  served  in 
other  countries. 

3.  Evaluate  Ae  risk  of  selected 
cancers  among  Vietnam  veterans  in 
contrast  to  men  of  simSar  age  who  did 
not  serve  in  Vietnam. 

Portions  of  records  (i.e..  name,  social 
security  mnnber  or  mfli  tary  sei  vi'lc 
number,  date  of  bfffh)  may  be  (fisciosed 
to  the  National  Center  for  Health 
Statistics  for  obftaiiuig  a  deteninnatton 
of  vital  status.  Desdi  certificates  stating 
the  caase  of  death  will  then  be  obtained 
froai  dw  ^propriate  Federri,  ^afee,  or 
local  agency  to  enable  CDC  to  evaluate 
whether  excess  mortality  is  occurring 
among  Vietnam  veterans.  Porticms  may 
ako  be  disdoaed  to  the  Sedal  Security 
Administration  win  will  provide 
additional  sources  of  infotmstioH  for 
locating  veterans  involved  in  the  stady. 

ROUTMK  uses  OF  HECOWOS  MAMTMNED  M 
THE  SYSCTM,  MCMMMS  CATEOOMKS  OF 
USERS  AMD  TNC  FURHMES  OF  SUCn  OSes: 

Records  may  be  disclosed  to 
Department  of  Healtfi  and  Homan 
Services  contractors  to  locate  veterans, 
cancer  cases  and  controls,  conduct 
interviews,  perform  medical 
examinations,  analyse  pathology 
specimens,  and  similar  medical  services, 
so  that  the  research  payoses  for  which 
the  records  ore  collected  may  be 
aocomplished.  The  contractcs-  must 
comply  with  the  requirements  of  the 


Privaqr  Act  with  respect  to  such 
records. 

Portions  of  records  p.e.,  name,  social 
security  mmber  or  nrititary  service 
number)  may  be  cfisckwed  to  other 
Federal  agencies  sach  a«  the  Veterans 
AdsMztstration  and  faitemsl  Revenue 
Service  o«riy  to  obtain  infoiiaatioii  to  aid 
in  locating  veterans  involved  in  the 
study.  These  <fisi.hjBuies  wffl  be  made  to 
updsrte  locating  information  provided  by 
tiie  Army  and  Jomt  Services 
Environmental  Support  Group. 

FOUOES  AMD  FRACXICES  FOR  STOWMC. 
REmEVMO,  ACCESSMO,  aETAMMO,  AM> 
DISFOSMO  OF  RECORDS  M  Tl«  SYSTEM: 


File  folders,  microlihn.  computer 
cards,  tapes/disks  and  printouts. 

RrnuEVAMUTY: 

By  name,  social  seoirity  number  or 
military  service  nomber  (when  supplied 
vtrimitm^yor  ctmtained  in  existing 
records  ased  in  studies  under  this 
system),  or  other  identifymg  naraber 

SAFEOIIARDS: 

Records  in  this  system  are  collected 
under  asi  Aaaurance  of  Cdnfidentiatfty 
authorized  by  Section  3QB((Q  of  the 
Public  Health  Service  Act  To  con^y 
with  dns  Assurance,  the  following 
special  safeguards  are  necessary 

1.  AUTHORIZBD  USERS:  Access  is 
granted  to  only  a  linsted  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  CDC  or  its 
contractc«3,  as  audaocizBd  by  the  Project 
Director  to  accomfik^  the  stated 
purposes  for  which  the  data  in  this 
system  has  been  collected. 

2.  WIYSICAL  SAFEGUARDS: 
Questionnaires  and  ether  soorce  data 
ate  maintained  in  kicked  fire-resistant 
cabinets  in  locked  rooms.  When  entered 
into  the  computer,  individually 
identified  informatiaa  is  kept  separate 
from  dala  naed  for  analysis.  Tape  data 
are  stored  in  fire-resistant  safes.  There 
is  24-hour  guard  service  in  buildings, 
personnel  screening  of  visitors,  fn^ 
extinguishers,  overhead  ^rinkler 
system  and  card-access  conb-oi 
equipment  in  the  campater  room,  and 
compater  tenniBals  and  aitrtomated 
records  are  located  in  aeuued  areas. 
Electronic  anti-iatrosion  devices  are  in 
operation  at  the  Federal  Rectmls  Center. 

3.  PROCEDimAL  SAFEGUARDS: 
Protectian  for  computerized  records 
includes  pro^amnicd  verification  of 
valid  user  identification  code,  account 
code  and  password  prior  to  acceptance 
of  a  terminal  session  or  job  submission 
and  frequently  changed  passwords. 
Knowledge  of  individual  tape 


I 
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pHsswords  is  required  to  access  tapes, 
and  access  to  systems  is  limited  to  users 
obtaining  prior  supervisory  approval. 
Names  and  other  details  necessary  to 
identify  individuals  are  not  included  in 
data  files  used  for  analysis.  These  files 
are  indexed  by  code  numbers  which  are 
linked  with  complete  identifiers  only  if 
there  is  a  specific  need  such  as  data 
verification  or  followup  interviews.  Keys 
which  link  identification  numbers  to 
names  are  stored  separately  with  access 
limited  to  CDC  project  officers  and 
authorized  staff. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  in 
specific  rules  of  conduct  to  protect  the 
security  and  confidentiality  of  records  in 
accordance  with  Section  308(d)  of  the 
Public  Health  Service  Act.  When 
individually  identified  records  are  being 
used  in  a  room  at  a  contractor  site, 
admittance  to  the  room  is  restricted  to 
employees  pledged  to  confidentiality 
under  this  statute.  All  data  will  be  either 
returned  to  CDC  or  destroyed,  as 
specified  by  the  contract. 

Appropriate  Privacy  Act  provisions 
and  confidentiality  provisions  under 
Section  308(d)  of  the  Public  Health 
Service  Act  are  included  in  contracts. 
The  CDC  Project  Director,  contract 
officers,  and  project  officers  oversee 
compliance  with  these  requirements. 

4.  IMPLEMENTATION  GUIDELINES: 
The  safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13: 
Part  6.  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B— Archives 
and  Records. 

RETENTION  AND  DISPOSAL: 

CDC  retains  research  records  in 
accordance  with  the  CDC  Records 
Control  Schedule  Item  37,  which  allows 
the  system  manager  to  maintain  the 
records  for  20  years  unless  needed  for 
future  reference.  Because  five-year 
mortality  updates  are  planned  until  the 
study  population  expires,  and  health 
information  from  the  questionnaire  will 
be  correlated  with  the  mortality  data, 
the  computerized  records  to  which 
questionnaire  data  will  be  converted 
may  be  kept  as  long  as  research  needs 
dictate.  Contractors  will  retain  the 
records  only  as  long  as  necessary  to 


complete  data  collection  and  verify 
CDC's  receipt  of  the  data  in  usable  form. 

Records  may  be  transferred  to  a 
Federal  Records  Center  for  storage 
when  no  longer  needed  for  evaluation  or 
analysis  and  will  be  retained  there 
subject  to  statutory  confidentiality 
requirements.  Disposal  methods  include 
the  paper  recycling  process,  shredding 
hardcopy  records,  and  erasing  computer 
tapes  and  disks. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Agent  Orange  Projects, 
Chronic  Diseases  Division,  Center  for 
Environmental  Health.  Chamblee  Bldg. 
25.  Centers  for  Disease  Control,  1600 
Clifton  Road,  Atlanta,  GA  30333. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  himself  by  contacting  the 
system  manager  at  the  address  above. 
Persons  who  knowingly  and  willfully 
request  or  acquire  a  record  pertaining  to 
an  individual  under  false  pretenses  are 
subject  to  a  $5,000  fine  for  this  criminal 
offense.  Requesters  in  person  must 
provide  photo  identification  (such  as 
driver's  license)  or  other  positive 
identification  (i.e.,  place  of  birth,  etc.) 
that  would  authenticate  the  identity  of 
the  individual  making  the  request. 
Individuals  who  do  not  appear  in  person 
must  submit  a  notarized  request  to 
verify  their  identity.  A  guardian  who 
requests  notification  of,  or  access  to,  a 
mentally  incompetent  or  severely 
physically  impaired  person's  record 
must  provide  a  birth  certificate  (or 
notarized  copy),  court  order,  or  other 
competent  evidence  of  guardianship.  An 
individual  who  requests  notification  of. 
or  access  to,  a  medical  record  shall  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
(who  may  be  a  physician,  other  health 
professional,  or  other  responsible 
individual)  who  will  be  willing  to  review 
the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

In  additioa  the  following  information 
must  be  provided  when  requesting 
notification:  (1)  Full  name  and  social 
security  or  military  service  number;  (2) 
nature  of  the  study  in  which  the 
requester  participated. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may  be 
requested. 


CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above, 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  Department  of 
Defense  (Army  and  Joint  Services 
Environmental  Support  Group), 
Surveillance,  Epidemiology,  and  End 
Results  Centers  (cancer  registries). 
Records  are  derived  from  U.S.  Army 
system  of  records:  AO708.02ADAPC. 
"Official  Military  Personnel  File.' 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THI  ACR 

None. 
[FR  Doc.  86-25461  Filed  11-21-86;  8:45  am) 

BILLING  CODE  41C0-1VM 


Health  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Department  of  Health  and 
Human  Services;  Public  Health  Service 
(PHS);  Health  Resources  and  Services 
Administration  (FfilSA). 

action:  HRSA  is  publishing  this 
document  to  meet  the  requirements  of 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-130,  Management 
of  Federal  Information  Resources, 
Appendix  I  Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals. 


summary:  This  preamble  summarizes 
significant  changes  to  systems  of 
individually  identifiable  records  which 
have  occurred  since  the  1983  annual 
republication.  Notices  of  modified 
systems  of  records  maintained  by  HRSA 
follow  this  preamble,  as  well  as  notices 
of  systems  which  remain  unchanged 
since  the  last  comprehensive 
republication.  The  notices  include 
modification  for  the  purpose  of  clarity, 
timeliness,  and  correctness,  and  are 
current  and  comfriete  as  of  the  signature 
date  below.  Nona  of  the  modifications 
being  made  at  this  time  meets  the  OMB 
criteria  for  a  new  or  altered  system 
report,  or  for  an  advanced  period  for 
public  comment. 
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SUPPLEMENTARY  INFORMATION: 
A.  General  Infbnnation 

Notices  published  below  describe 
systems  of  records  maintained  by  the 
Health  Resources  and  Services 
Administration  (HRSA). 

The  routine  uses  set  forth  in  each 
notice  describe  permissible  disclosure 
outside  the  Department  of  records  in  the 
system,  which  may  be  made  without  the 
consent  of  individuals  who  are  the 
subjects  of  those  records.  Additional 
disclosures  without  the  consent  of 
subject  individuals  are  permitted  by  the 
Privacy  Act  (5  U.S.C.  552a)  itself  in 
section  3(b],  aa  follows: 

"(1)  To  those  ofiRcers  and  employees 
of  the  agency  which  maintains  the 
record  who  have  a  need  for  the  record  in 
the  performance  of  their  duties; 

"(2)  Required  under  section  552  of  this 
title  (the  Freedom  of  Information  Act); 

"(3)  For  a  routine  use  (as  described  in 
the  routine  use  section  of  each  speciHc 
system  notice); 

"(4)  To  the  Bureau  of  the  Census  for 
the  purpose  of  carrying  out  a  census  or 
survey  or  related  activity  pursuant  to 
the  provisions  of  title  13; 

"(5)  To  a  recipient  who  has  provided 
the  agency  with  adequate  advance 
written  assurances  that  the  record  will 
be  used  solely  as  a  statistical  research 
or  reporting  record,  and  the  record  is  to 
be  transferred  in  a  form  that  is  not 
individually  identiHable; 

"(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufRcient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of  the 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

"(7)  To  another  agency  or  to  an 
instrumentality  of  any  government 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  civil  or  criminal 
law  enforcement  activity  if  the  activity 
is  authorized  by  law,  and  if  the  head  of 
the  agency  or  instrumentality  has  made 
a  written  request  to  the  agency  which 
maintains  the  record  specifying  the 
particular  portion  desired  and  the  law 
enforcement  activity  for  which  the 
record  is  sought; 

"(8)  To  a  person  pursuant  to  a 
showing  of  compelling  circumstances 
affecting  the  health  and  safety  of  an 
individual  if.  upon  such  disclosure, 
notiflcation  is  transmitted  to  the  last 
known  address  of  such  individual; 

"(9)  To  either  House  of  Congress,  or, 
to  the  extent  of  matter  within  its 
junsdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress,  or  subcommittee 
of  any  joint  committee; 
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"(10)  To  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

"(11)  To  an  authorized  individual 
pursuant  to  an  order  of  a  court  of 
competent  jurisdiction;  or 

"(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  952(d))." 

B.  Spediic  Information 

1.  System  Deleted:  09-15-0018, 
Unofficial  Vital  Record  System,  HHS/ 
HRSA/IHS,  48  FR  53891,  November  29, 
1983.  Data  from  this  system  of  records  is 
no  longer  retrieved  by  personal 
identiHer,  such  as  name  or  any  other 
specific  designation  assigned  to  an 
individual  for  purposes  of  information 
retrieval.  09-15-0050,  National  Research 
Service  Awards,  HHS/HRSA/BHPr,  48 
FR  53910,  November  29. 1983.  This 
program  and  system  of  records  has  been 
transferred  to  the  National  Institutes  of 
Health. 

2.  New  Routine  Uses:  The  Health 
Resources  and  Services  Administration 
has  added  new  routine  uses  to  the 
following  systems  of  records:  09-15- 
0019.  Health  and  Medical  Records 
System.  HHS/HRSA/IHS.  51  FR  16212- 
16220,  May  1. 1986.  09-15-0044.  Health 
Educational  Assistance  Loan  Program 
(HEAL)  Loan  Control  Master  File.  HHS/ 
HRSA/BHPr.  51  FR  16220-16223.  May  1, 
1986. 

One  new  routine  use  was  added  to 
each  of  15  systems  of  records  on 
October  1, 1988.  The  system  notices 
affected  are  listed  below: 

09-15-0002    Records  of  Patients'  Personal 

Valuables  and  Monies,  HHS/HRSA/ 

BHCDA,  51  FR  35054,  October  1. 1986 
09-15-0003    Contract  Physicians  and 

Consultants,  HHS/HRSA/BHCDA 
09-15-0022    Accounts  Receivable.  HHS/ 

HRSA/OA 
09-15-0026    Medical  Fellowships  and 

Educational  Loans,  HHS/HRSA/OA 
09-15-0027    National  Health  Service  Corps 

(NHSC)  and  Indian  Health  Service  (IHS) 

Pre-Application  Recruitment  and  Provider 

File,  HHS/HRSA/BHCDA 
09-15-0028    PHS  Clinical  Affiliation  Trainee 

Records.  HHS/HRSA/BHCDA 
09-15-0036    Indian  Health  Service 

Scholarship  Program,  HHS/HRSA/IHS 
0&-lW)037    PHS  and  National  Health 

Service  Corps  (NHSC)  Scholarship 

Program.  HHS/HRSA/BHCDA 
09-15-0040    Health  Professions  Student  Loan 

Repayment  Program.  HHS/HRSA/BHPr 
09-15-0041    Health  Professions  Student  Loan 

Cancellation.  HHS/HRSA/BHPr 
09-15-0042    Physician  Shortage  Area 

Scholarship  Program.  HHS/HRSA/BHCDA 
09-15-0043    Cuban  Loan  Program,  HHS/ 

HRSA/OA 


09-15-0045    HRSA  Loan  Repaymenl/Debl 

Management  Records  System.  HHS/ 

HRSA/OA 
09-15-0048    Health  Professions  Planning  and 

Evaluation.  HHS/HRSA/OA 
09-15-0052    Nurse  Practitioner  Traineeships. 

HHS/HRSA/BHPr 

Readers  who  notice  any  errors  or 
omissions  in  HRSA  system  notices 
which  follows  are  invited  to  bring  them 
to  my  attention  at  the  following  address: 
Department  of  Health  and  Human 
Services.  Public  Health  Services,  Health 
Resources  and  Service  Administration, 
Office  of  the  Administrator,  Office  of 
Operations  and  Management,  Room 
14A-03,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

Dated:  October  23, 1986. 
James  A.  Walsh. 

Associate  Administrator  for  Operations  and 
Management 
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09-15-00C1 
SYSTEM  NAME: 

Division  of  Federal  Occupational  and 
Beneficiary  Health  Service*.  Health  and 
Counseling  Records.  HHS/HRSA/ 
BHCDA. 

SECunrrv  classification: 
None. 

SYSTEM  Li>CATION: 

A  current  list  of  health  and  counseling 
unit  sites  is  available  by  writing  to  the 
System  Manager  at  the  address  below. 

Data  are  also  occasionally  located  at 
medical  laboratories,  medical 
consultants,  or  computer  processing  firm 
sites.  A  list  of  sites  where  individually 
identifiable  data  is  currently  located  is 
available  upon  request  to  the  System 
Manager. 

CATEGORIES  OF  INDIVIDUALS  COVEflED  BY  THE 

system: 

Federal  employees  enrolled  in  PHS/ 
Division  of  Federal  Occupational  and 
Beneficiary  Health  Services  (DFOBHS) 
Health  Units  and  individuals  examined/ 
treated/counseled  by  DFOBHS  staff. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Health  records  including  examination, 
diagnostic,  coimseling  treatment  data, 
information  for  f>rogram  eligibility, 
social  data,  laboratory  findings, 
nutrition  and  dietetic  files,  nursing 
notes,  mental  heahh  files,  and 
immunization  registers. 

AUTHORrrV  FOR  MAnrrENANCE  OF  THE 
SYSTEM: 

Title  V  (5  U.S.C.  7901).  Health  Service 
to  Employees,  and  OMB  Circular  No.  A- 
72. 

PURPOSE(S): 

Employees  are  provided  occupational 
health  services  (on  a  voluntary  basis). 
Data  are  necessary  to  ensure: 

1.  Proper  evaluation,  diagnosis, 
treatment,  and  referral  to  maintain 
continuity  of  care. 


2.  A  medical  history  of  the  total  health 
care  and  medical  treatment  received  by 
the  individual. 

3.  Planning  for  further  care  of  the 
patient. 

4.  A  means  of  communication  among 
members  of  the  health  care  team  who 
contribute  to  the  patient's  care. 

5.  A  legal  document  of  heahh  care 
rendered. 

6.  A  tool  for  evaluating  quality  of 
health  care  rendered. 

ROUTINE  USES  OF  RECORDS  MAIMTAINCD  IN 
THE  SYSTEM,  IMCLUDMa  CATBOORKS  OF 
USER*  AMD  THE  PUNPOSCS  OF  SUCM  USES: 

1.  Certain  records  may  be  disclosed  to 
medical  laboratories,  medical 
consultants,  or  computer  processing 
firms  under  a  service  contract 
agreement.  Recipients  are  required  to 
maintain  adequate  safeguards  with 
respect  to  such  records. 

2.  In  the  event  of  a  change  in 
sponsorship  of  a  PHS/DFOBHS  health 
care  unit  or  in  a  case  of  mass  transfer  of 
employees  covered  by  a  PHS/DFOBHS 
health  care  unit  to  one  served  by  a 
nondepartmantal  organization,  the 
health  records  will  be  transferred  to  the 
custodianship  of  the  new  organization. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

4.  In  the  event  of  htigation  where  the 
defendant  is 

(a)  The  Department,  any  component  of 
the  E>epartment,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity; 

(b)  The  United  States  where  the 
Department  determines  that  the  claim,  if 
successful,  is  likely  to  directly  affect  the 
operations  of  the  Department  or  any  of 
its  components;  or 

(c)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  sudi  employee,  for  example  in 
defending  a  daim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual. 

disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

5.  Disclosure  may  be  made  to  the  U.S. 
Department  of  Labor,  Office  of  Workers' 
Compensation  Program  (OWCP),  of 
those  files  of  persons  claiming 


compensation  benefits  due  to  personal 
injury  while  on  the  job. 

POUCIES  AND  PRACTICES  FOR  STORMS, 
RETRIEVING,  SrCEWWa,  RETAININO,  AMD 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders. 

RETRKVAaaiTY: 

Alphabetically  by  last  name. 

safeguards:        | 

1.  Authorized  Users:  DFOBHS  Health 
Unit  personnel,  piiysicians.  nurses,  and 
other  allied  health  professionals. 

2.  Physical  Safeguards:  All  documents 
are  secured  during  lunch  hours  and 
nonworicing  hours  in  locked  file  cabinets 
or  locked  storage  areas. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  the  public  view  and 
from  unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  DFOBHS 
Manual  of  Operations.  The  contractor  is 
required  to  maintain  confidentiality 
safeguards  with  respect  to  these 
records.  These  safeguards  are  in 
accordance  with  DHHS  Chapter  45-13 
and  supplementary  Chapter  PHS.hf:  45- 
13  of  the  General  Administration 
Manual. 


RETENTION  AND  DISPOSAL: 

Number  of  years  held — Period  of 
service  or  6  years  if  inactive.  Thereafter, 
retired  to  the  Federal  Records  Center. 

SYSTEM  MANAOERfi^  AND  ADBRSSS: 

Director.  Division  of  Federal 
Occupational  and  Beneficiary  Health 
Services.  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Sauces  Administration, 
Room  7-36,  5600  Fishers  Lane.  Rockville, 
MD  20857. 

NOTIFICATION  PNOCSOURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Individual  must  provide  positive 
identification,  such  as  driver's  license, 
passport,  voter  registration  card,  onion 
card,  or  a  written  certification  verifying 
his  or  her  identity.  Individuals  must 
provide  treatment  location  and 
approximate  date  of  treatment. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  who  requests  access  to  a 
medical  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  Ihe  record  and  inform 
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the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

mcoiiD  ACCESS  procedure: 
Same  as  notiflcation  procedure. 

CONTEST1NQ  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
above  address  and  reasonaUy  identify 
the  record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATCOORIES: 

Information  is  obtained  from  the 
Federal  employee,  the  x-ray,  laboratory, 
and  EKG  contractors,  physician  and 
nurse  notes,  OWCP  and  personnel 
office;  or  supplied  by  a  member  of  the 
individual's  family,  or  derived  from 
information  supplied  by  the  individual. 
Information  may  also  be  supplied  from 
sources  to  whom  the  employee  has  been 
referred  for  assistance,  Department 
oficials,  or  program  counselors. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

None. 
0»-1&-0002 

SYSTEM  name: 

Record  of  Patients'  Personal 
Valuables  and  Monies,  HHS/HRSA- 
BHCDA. 

SECURmr  classipication: 

None. 

SYSTEM  location: 

Financial  Management  Department, 
Gillis  W.  Long  Hansen's  Disease  Center, 
Carville,  Louisiana  70721. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  admitted  to  the  Gillis  W. 
Long  Hansen's  Disease  Center 
(GWLHDC). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  regarding  personal 
valuables  such  as  watches  or  rings,  and 
monies  checked  in  by  the  patients  for 
safe-keeping. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  321  of  the  Public  Health 
Service  Act.  as  amended  (42  U.S.C.  248). 
Hospitals.  Medical  Examinations,  and 
Medical  Care. 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
provide  for  the  safekeeping  of  patients' 
valuables.  Records  may  also  be  used  by 
the  HHS  Audit  Agency  for  audit 
purposes. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJ010  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  o^ice  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS.  or  any  coniponent  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  Hie  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
pajrty.  provided,  however,  that  in  each 
case,  HHS  determines  that  such, 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUOES  AND  PRACTICES  FOR  STORmO, 
RETRIEVHIO,  ACCESSWra,  RETAINMO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Valuables  and  monies  are  sealed  in 
an  envelope  and  filed  in  a  locked  safe. 

RETRIEVABnjTV: 

Name  and  hospital  record  number. 

SAFEGUARDS: 

1.  Authorized  Users:  GWLHDC 
personnel  responsible  for  the  security  of 
valuables  and  monies.  GWLHDC 
cashiers,  nurses,  and  physicians. 

2.  Physical  Safeguards:  All  documents 
are  protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
or  locked  storage  areas. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  DHHS 
Chapter  45-13  and  Chapter  PHS.hf:  45- 
13  of  the  General  Administration 
Manual. 


RETENTION  AND  disposal: 

Number  of  years  held:  Until  audited 
by  HHS  Audit  Agency.  How  destroyed: 
Incinerator. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Financial  Management 
Department,  Gillis  W.  Long  Hansen's 
Disease  Center,  Carville,  Louisiana 
70721. 

notification  procedure: 

Write  to  the  Financial  Management 
Department  Gillis  W.  Long  Hansen's 
Disease  Center,  Carville,  Louisiana 
70721.  Individual  must  provide  positive 
identification  sudi  as  driver's  license, 
passport,  voter  registration  card,  union 
card,  or  a  written  certification  verifying 
his  or  her  identity.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought.   . 

RECORD  ACCESS  procedure: 

Same  as  notification  procedures. 

COWTESTINO  record  PROCEDURES: 

Write  to  the  official  at  the  address 
specified  in  the  notification  procedures 
above,  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATEGORIES: 

Patient  and  admission  record. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
0»-15-KX)03 

SYSTEM  NAME: 

Contract  Physicians  and  Consultants, 
HHS/HRSA/BHCDA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Bureau  of  Health  Care  Delivery  and 
Assistance,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  Gillis 
W.  Long  Hansen's  Disease  Center, 
Carville,  Louisiana  70721. 

categories  of  inoividuals  covered  by  the 
system: 

Medical  and  allied  health 
professionals  (e.g.,  physicians,  nurses, 
physical  therapists,  and  dentists)  who 
have  contracted  with  the  Bureau  of 
Health  Care  Delivery  and  Assistance  to 
provide  services  to  beneficiaries. 


I 
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iwTmtvsmc 
Duplicate  of  original  contract  and 
peracMul  data  qnaJifications.  Originah 
coiHraeb  developed  by  the  GiHia  W. 
Long  Hansen'!  Disease  Center. 


Sectioa  320  of  tbe  Ptabtic  Health 
Service  Act.  as  amended  (43  U.S.C  225). 
Receipt.  Apprehension.  Treatment  and 
Release  of  Lepers:  Section  321  of  the 
Public  Health  Service  Act.  m*  amended 
(42  U.&C.  ZUl  Hospitals,  Medical 
Examinationet  and  Medical  Care;  and 
Section  328  af  the  Public  Health  Service 
Act.  as  amended  (42  UJ&.C  2S3). 
Services  to  Coast  Guard  Coast  and 
Geodetic  Survey,  and  Public  Health 
Service. 


To  monitor  contract  negotiations  and 
compliance,  to  review  credentials,  and 
to  collect  statistical  data  raquued  to 
manage  the  program. 


HAINTAINtO  m 


MOUTINCUMSOr 
TNRSVSTm, 


1.  DiK^BMue  Bay  be  nede  to  a , 
congreasioiwl  office  6nK  the  rececd  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  cooipeMional  office 
made  at  the  written  request  of  that 
individual. 

2.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  iadicate»a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  oriegidatofy  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevent  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  Federal  State  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  «iforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

3.  Where  a  contract  between  a 
component  of  the  Department  and  a 
labor  organization  recognized  under 
E.0. 11481  provides  that  the  agency  will 
disclose  personal  records  relevant  to  the 
organization's  mission,  records  in  this 
system  of  records  may  be  disclosed  to 
such  organization. 

4.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 


(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorizad  to  do  so)  has  a^eed  to 
represent  the  employee;  or 

(d)  The  Iftiited^tates  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Jastiee,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


rroNftoe 

File  folders. 

Name  and  contract  number. 


1.  Aulborited  Users:  PHS  medical  and 
financial  management  staff  and 
contracting  personnel. 

2.  Physical  Safeguards:  AH  docianents 
are  protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
or  locked  storage  areas. 

3.  Procediial  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  EMfHS 
Chapter  45-13  and  Chapter  PHSJif:  45- 
13  of  the  General  Administration 
Manual. 

ReTEMTIOM  AMD  OtSPOSM-' 

Duplicate  contracts:  Held  1-3  years 
dependent  upon  renewal.  Destroyed  by 
shredding. 

Original  Contracts:  1.  Transactions  of 
more  than  $10,000:  Destroy  6  years  and  3 
months  after  final  payment.  2. 
Transactions  of  $10,000  or  less:  Destroy 
3  years  after  final  payment. 

SYSTEM  MANAeER(S)  AND  ADDRESS: 

Director,  Division  of  Federal 
Occupational  and  Beneficiary  Health 
Services,  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Services  Administration. 
Room  7-36.  5600  Fishers  Lane,  Rockville, 
Maryland  20B57:  and  General  Services 


Officer.  GiUis  W.  Long  Hansen^'s  Disease 
Center.  Carville;  LA  70721. 

NonncATiON  rnnmuuiiL 

To  delermiueiif  a  record  exnts.  wriie 
to  the  System  Manager  at  the  address 
above.  The  individual  must  provide 
positive  identification,  such  as  driver's 
license,  pas^rort,  voter  registration  card, 
or  written  certification  veri^ring  his  or 
her  identity.  Requesters  should  also 

reasonably  spec^  tfre  record  contents 
being  sought,      j 

RECOnO  ACCESS  PMOCeOOIIE: 

Same  as  nob'fication  procediues. 

coNTEsniw  RKeoNo  raoewoREs: 

Write  to  the  System  Manager  at  the 
address  specified  above,  and  reastmabiy 
identify  the  record,  specify  the 
informatioB,  to  be  ceotested,  and  state 
the  carrective.astL(m  sought,  with 
supportiog  Ratification. 

RECORD  souKE  cA-reoomesr 

Medical.  a^d  health  profiessionals 
and  dentists. 

SYSTEMS  exEHm*  MMeccRrAn* 

PROVtSIONS  OF  TMS  act: 

None. 
0»-15-0004 

SYSTEM  name: 

Federal  Employee  Occnpatioiw) 
Health  Data  System,  HHS/HRSA/ 
BHCDA. 

SECUWTV 

None. 

SYSTEM  LOCATION: 

Division  of  Federal  Occupational  and 
Beneficiary  Health  Services,  Bureau  of 
Health  Care  Delivery  and  Assistance. 
5600  Fishra-s  Lane.  Rockville,  NO  20857. 

Data  are  also  occasionally  located  at 
medical  laboratories,  medicid 
consultants,  or  computer  processing  firm 
sites.  A  hst  of  sites  where  individually 
identifiable  data  is  currently  located  is 
available  upon  request  to  the  System 
Manager. 


CATEOORIES  OF  HUaVIDUALS  COVERED  BY  THE 
SYSTEM: 

Federal  employees  enrolled  in  PHS/ 
Division  of  Federal  Occupational  and 
Beneficiary  Health  Services  (DFOBHS) 
Health  Units. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Health  record  derived  data  organized 
and  presented  for  analysis  and  program 
planning  purposes. 
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AUTHOUrV  POa  MAimOUIMCE  OF  THE 
SYSTEM: 

Title  V  (5  U.SXL  7901).  Health  Service 
to  Eavploiiees,  and  OMB  Circular  No.  A- 
72. 

PURPOSE(S): 

The  system  is  designed  to  provide 
health  record  derived  data  for  program 
analysis  and  planning  purposes  in  a 
fashion  to  reduce  the  manual 
information  processing  workload  of  unit 
physicians,  nurses,  and  other  health 
professionals. 

ROUTmC  WSES  OF  RECOHBS  IM^ITIMIIII  H 
THE  SYSTEM,  IMCLUOIIIO  CATEfBOBIEE  OF 
USERS  *N0  THE  PURPOSES  OF  SUCM  USES: 

1.  U.S.  Departeient  of  Labor.  OfBce  of 
Workers'  CflB^>easation  PrograaB 
(OWCP)v  may  be  given  acceM  to  files  of 
those  pecsQB3  daiming  coaipeneatioQ 
benefits  due  to  personal  injury  wfaile  so 
the  job. 

2.  CertaiB  records  may  be  disclosed  to 
medical  labocatories,  medical 
coBsuItaats.  or  conoputer  peoceaaiBg 
firms  uoder  service  coatcact  agreement 
Recipients  are  required  to  maintain 
adequ^e  safeguards  with  respect  to 
such  records. 

3.  In  the  event  of  a  change  in 
sponsorship  of  a  PHS/DFOBHS  health 
care  unit  or  in  a  case  of  mass  transfer  of 
employees  covered  by  a  PHS/DPOBHS 
health  care  unit  to  one  served  by  a 
nondepartineiitdl  organization,  tlie 
health  records  wiH  be  haiisfeired  to  the 
custodian^tp  of  the  new  argzmtzation. 

4.  Disdomre  may  be  made  to  a 
congressfonal  office  from  the  record  of 
an  indivtdnal  m  response  to  a  verified 
inqnfry  front  the  congressional  office 
made  at  the  written  reqtiest  of  that 
indivtdtial. 

5.  In  the  event  of  litigation  where  the 
defendant  is 

{a)  The  Department,  any  component  of 
the  Department,  er  any  employee  of  the 
Department  in  his  or  her  official 
capacity; 

(b)  Tbe  United  States  where  iie 
Department  determines  that  the  daim,  if 
successfal,  is  ttkely  to  directly  affect  the 
operations  of  the  Department  or  my  of 
its  components;  or 

fc)  Aay  Department  empkxyee  in  bis 
or  her  individtml  capacity  wlium  tbe 
Jastice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  agaiiist  the  Public 
Heakh  Service  basul  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual 

disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 


Department  lo  pceseat  am  efieetrve 
defense,  provided  thai  sacfa  dtadoene  is 
compatible  with  ^  purpose  for  whidi 
the  reccM-ds  weie  collected. 

POLICIES  AMD  PIUCTICES  FOE  8T0RIMQ, 
HHHIE»IWU,  ACCE8S10,  ■Ei/UWIIU,  MMO 

msposnra  of  rec 


STtMUME: 

Magnetic  tape  and  disc 

RETmEV  ability: 

Name  and  Social  Security  numbers, 
which  are  supplied  on  a  voluntary  basis, 
are  used  for  retrieval. 

SAFEGUARBS: 

1.  Authorized  Users:  DFOBHS 
personnel,  health  unit  physicians, 
nurses,  and  other  alh'ed  health 
professionals. 

2.  Hrysical  Safeguards:  Magnetic 
tapes,  discs,  and  othw  computer 
equipment  and  computerized  data  are 
stored  in  areas  where  fire  and  life  safety 
codes  are  strictly  enforced.  TWenty-four 
hours,  7-day  security  guards  perform 
random  checks  on  the  pfa3r8ical  security 
of  the  data.  AH  documents  are  protected 
during  lunch  hours  and  nonworkiog 
hoars  in  locked  file  cabinets  or  locked 
storage  areas. 

3.  Procedural  Safeguards:  A  password 
is  required  to  access  the  termiBal  and  a 
data  set  name  controls  the  release  of 
data  only  to  authorized  users.  All  users 
of  personal  informafion  in  connection 
with  the  performance  of  their  jobs 
protect  in&rraation  fivm  public  view 
and  from  unauthorized  personnel 
entering  an  unsupervised  office.  Access 
to  records  is  strictly  limited  to  those 
staff  members  trained  in  acoordaiKx 
with  the  DFDBHS  MauuJ  at 

Opera tioBS.  The  contractor  is  required 
to  maintain  confidentiality  safeguards 
with  respect  to  these  records. 

These  safeguards  are  in  accordaiice 
with  DHHS  Chapter  45-13  and 
supplementary  Chapter  PHSJif:  45-13  of 
the  General  Administration  Manual 


RblBNHOMANOI 

Number  of  years  held:  Permanently  or 
until  5  years  after  record  becomes 
inactive.  Purged  from  computer  and 
stored  on  computer  tape  for  a  period  of  5 
years  after  files  become  inactive. 


SYSTEM  I 

Director,  Diviston  of  Federal 
Occupational  and  Beneficiary  HeatA 
Services,  Boreao  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Services  Adsiiaistratioii, 
5600  Fishers  Lane,  Rockville,  MD  20857. 


NOTMCATIOMI 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 


above.  Individaals  mast  yovide  positive 
identificaliaB.  Mch  as  diver's  kansc, 
passport,  voteriegislEitiea  card,  ooian 
card,,  or  a  written  certifcatiup  wetityiag 
his  or  her  ideatify.  faubvidaals  mnst 
provide  treatment  locations  and 
approximate  date  of  treatment. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought 
An  individnal  frtio  requests  access  to  a 
medical/dental  record  shall,  at  the  time 
the  request  is  made,  designate  in  writing 
a  responsible  representative  wdio  wiQ  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEUURfc. 

Same  as  notification  procedures. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
above  address  and  reaaonably  identify 
the  record,  specify  the  infranation  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATEOamES: 

Information  is  obtained  from  the 
Federal  eaaployee.  the  x-ray.  laboratory, 
and  EKG  contractors,  physidan  and 
nurse  notes,  OWCP  and  personnel 

office. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-15-0007 

SYSTEM  NAME: 

Patients  Medical  Record  System  PKS 
Hospitals-ainics,  HHS/HRSA/WICDA. 

SECURtTY  CLASSIFICATION: 

None. 
SYSTEM  LOCATKHI: 

See  Appendixes  1  and  2. 

Data  are  also  occasionally  located  at 
medical  laboratories,  medical 
consultants,  or  computer  processing  firm 
sites.  A  hst  qf  sites  where  individaally 
identifiable  data  is  currently  located  is 
available  upon  request  to  the  System 
Manager. 

categories  of  hkhviouals  covered  by  the 
system: 

Individuals  examined  and/ or  treated 
at  former  Public  Health  Service 
Hospitals  and  Clinics  and  the  Gillis  W. 
Long  Hansen's  Disease  Center,  Carville. 
Louisiana. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Medical  examination,  diagnostic  and 
treatment  data;  information  for  proof  of 


I 


I 
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eligibility:  social  data  such  as  address 
and  birthdate;  disease  registers,  such  as 
Hansen's  disease  and  tumor  and 
surgical  procedure  registers;  treatment 
logs,  summaries  and  correspondence. 


AUTNORrrv  FOR  MAINTENANCe  OF  THE 

system: 

Section  320  of  the  Public  Health 
Service  Act.  as  amended  (42  U.S.C.  255), 
Receipt,  Apprehension,  Treatment  and 
Release  of  Lepers;  Section  321  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  248).  Hospitals.  Medical 
Examinations,  and  Medical  Care;  and 
Section  326  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  253),  Service 
to  Coast  Guard,  Coast  and  Geodetic 
Survey,  and  Public  Health  Service. 

Fum>osE(s): 

The  purposes  of  this  system  are: 

1.  To  serve  as  a  basis  for  planning 
patient  care  and  for  continuity  in  the 
evaluation  of  the  patient's  condition  and 
treatment  to  furnish  documentary 
evidence  of  the  course  of  the  patient's 
medical  evaluation,  treatment  and 
change  in  condition  during  the  hospital 
stay,  ambulatory  care  or  emergency 
visit,  or  while  being  followed  in  a 
facility-based  home  care  program; 

2.  To  document  communications 
between  the  responsible  practitioner 
and  any  other  health  professional's 
contribution  to  the  patient's  care  and 
treatment  in  order  to  assist  in  protecting 
the  legal  interests  of  the  patient,  the 
hospital  or  clinic,  and  responsible 
practitioners; 

3.  To  provide  data  for  use  in  facility 
management,  continuing  education. 
Department  initiatives,  quality 
assurance  activities  and  research  at  the 
Gillis  W.  Long  Hansen's  Disease  Center, 
Carville,  Louisiana. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to: 

(1)  Any  community  health 
organization,  government  agency, 
private  physician  and/or  company 
which  has  requested  or  arranged  for  an 
examination,  treatment  or  care  of  an 
individual. 

(2)  Army,  Navy,  Air  Force  to  report 
results  of  examination/treatment  of 
their  uniformed  service  personnel. 

(3)  Department  of  Transportation  to 
report  results  of  examination/treatment 
of  their  uniformed  services  personnel 
found  to  be  suffering  from  conditions 
that  render  them  hazardous  to 
themselves  or  to  others. 

(4)  Department  of  Commerce  to  report 
results  of  examination/treatment  of 
uniformed  services  and  other  personnel 
of  that  agency. 


(5)  Immigration  and  Naturalization 
Service  to  report  results  of  examination/ 
treatment  of  aliens  examined  and 
treated  for  and  in  behalf  of  that  agency. 

(6)  Bureau  of  Prisons  (BP)  to  report 
results  of  examination  and  treatment  of 
patients  examined  and/or  treated  for 
and  on  behalf  of  the  BP. 

(7)  Federal,  state  or  private  health 
benefit  plans  for  billing  purposes. 

(8)  U.S.  Department  of  Labor,  Office  of 
Workers'  Compensation  Programs  for 
persons  claiming  compensation  benefits 
due  to  personal  injury  while  employed 
by  the  GoTemment. 

(9)  Organizations  such  as  Joint 
Commission  on  Accreditation  of 
Hospitals  for  accreditation  of  hospitals 
and  clinics,  and  American  Medical 
Association  for  accreditation  of  resident 
training  programs.  Medical  records  are 
used  to  document  quality  of  service  by 
health  care  providers. 

(10  )  Health  professions  students 
serving  an  affiliation  at  the  institution 
and  their  parent  education  program; 
students  provide  patient  care  and  use 
medical  records  in  performance  of  their 
duties. 

(11)  Nonagency  physicians  providing 
continuing  care  to  current  and  former 
PHS  beneficiaries,  laboratories 
performing  tests  for  the  continuing  care 
of  these  patients,  and  successor 
organizations  providing  health  care  in 
former  PHS  hospitals  and  clinics. 

(12)  Veterans  Administration  to  assist 
uniformed  service  personnel,  retirees 
and  veterans  to  obtain  medical  care  or 
benefits. 

(13)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

(14)  Disdosure  may  be  made  to  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  The 
contractor  is  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

(15)  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained:  (b)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  recipient  to— 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 


prevent  unauthorized  use  or  disclosure 
of  the  record,  end  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

(16)  Organizations  deemed  qualified 
by  the  Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

(17)  Information  regarding  the 
commission  of  crimes  or  the  reporting  or 
occurrence  of  communicable  diseases, 
tumors,  child  abuse,  births,  deaths, 
alcohol  or  drug  abuse,  etc.  as  may  be 
required  by  health  providers  and 
facilities,  by  state  law,  or  regulation  of 
the  department  of  health  or  other  agency 
of  the  state  or  its  subdivision  in  which 
the  facility  is  located.  Disclosure  may  be 
made  to  organizations  as  specified  by 
the  state  law  or  regulation  such  as  birth 
and  deaths  to  vital  statistics  agencies 
and  crimes  to  law  enforcement  agencies. 
Disclosure  of  the  contents  of  records 
which  pertain  to  patient  identity, 
diagnosis,  prognosis  or  treatment  of 
alcohol  or  drug  abuse  is  restricted  under 
the  provisions  of  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulations  42  CFR  Part  2  as 
authorized  by  21  U.S.C.  1175  and  42 
U.S.C.  4582,  as  amended  by  Pub.  L.  93- 
283.  To  the  extent  possible,  identical 
restrictions  are  applied  to  the  disclosure 
of  the  contents  of  records  pertaining  to 
individuals  with  other  programs  who  are 
participating  in  employee  counseling 
programs. 

(18)  In  the  event  of  litigation  where 
the  defendant  is 

(a)  The  Department,  any  component  of 
the  Department,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity; 
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[h]  The  United  States  where  the 
Department  detenoiaes  tiiat  Ibe  d^n,  if 
successfi<l,  is  likely  kx  directly  affect  the 
operations  of  the  Department  or  aay  of 
its  coraponei^;  or 

(c]  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  e^^]Ioyee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual. 

disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  pceseat  an  elective 
defense,  provided  that  sacll  discknure  i« 
compatible  with  the  pwpoge  for  which 
the  records  were  collected. 

(19)  To  organizations  or  individuals 
with  agreements  to  provide 
photocopying  or  medical  record  data 
abstracting  services. 


POUCICS  AMD  PRACTICES  FOR  i 
RETRIEVINQ.  ACCCSStMO,  RCTAINIMO,  AND 

oispoanw  OF  ReeoRos  nrTHrsrsmr 

storaoe: 

File  foldeis,  ms^ietk  tapt,  poach 
cards,  microfilm. 

RETRIEVABUJTT: 

Indexed  by  name,  register  number, 
number  control  register,  disease  and 
operation,  and  imiforraed  services 
service  number  (which  is  the  Social 
Security  number  [SSNJJ.  Those  records 
indexedrby  SSN  are  retrieved  in 
accordance  with  section  7[aM2)(B)  of  the 
Privacy  Act. 

SAFEOUAMOr 

1.  Authorized  Users:  Health  care 
practitioners,  and  other  aflied  heafth 
personnel,  medical  and  affied  health 
students  and  adutiiiistrative  peisoimd 
for  determination  of  eligibiliXy  for  care 
and  facility  management;  qualiHed 
research  personnel  with  approved 
protocol;  PHS  Commissioned  Personnel 
Operations  Division;  and  PHS  Claims 
Officer. 

2.  Physical  Safeguards:  Magnetic 
tapes,  discs.,  other  computer  equipment 
and  other  forms  of  personal  data  are 
stored  in  areas  where  fire  and  life  safety 
codes  are  strictly  enfarced.  Twenty-four- 
hour.  7-day  security  guards  perfoim 
random  checks  an  the  physical  security 
of  the  data.  AH  documents  are  protected 
during  lunch  hours  and  nonworking 
hours  in  locked  file  cabinets  or  locked 
storage  areas. 

3.  Procedural  Safeguardft:  A  passwoid 
is  requiKd  to  acceaa  the  termaud  and  a 
data  set  name  conteeis  the  release  of 


data  only  to  authorized  users.  AS  users 
of  personal  information  in  connection 
with  the  performance  of  their  jobs 
protect  information  firnn  public  view 
and  fi"om  unauthorized  personnel 
entering  an  unsupervised  office.  Access 
to  records  is  strictly  Umiied  to  those 
staff  members  trained  in  accordance 
with  Privacy  Act  safeguards.  The 
contractor  is  required  to  nuiataia 
coafidentiality  safeguards  with  respect 
to  these  records.  These  safeguards  are 
in  accordance  with  JlAIHS  Chapter  45-13 
and  supplementny  Chapter  PUS.hf:  IS- 
IS of  the  General  Administration 
Jkfanual,  and  Part  6  of  the  DHHS 
Information  Resources  Management 
Manual.  The  Vfemorandams  of 
Agreement  between  fl»e  successor 
organizations  and  the  Pnfefic  Health 
Service  require  the  successor 
organizations  to  comply  with  the 
Privacy  Act.  PHS  and  HHS  guidelines 
have  been  provided  to  each  successor 
organization. 

RETENTION  AND  disposal: 

Number  of  yews  held  {or  successor 
oiganization)  (since  1970] — 5  years  after 
last  activity.  Nunber  of  years  then  held 
at  Federal  Record  Center  (See  appendix 
2]  before  disposal — 45  yeacs  for  active 
duty  unifoimed  service  personnel,  20 
years  for  all  others.  How  destroyed:  The 
disposal  standard  for  these  tecozds  may 
be  obtained  by  writing  to  the  System 
Manager  at  the  address  below. 


Director,  Division  of  Federal 
Occupational  and  Beneficiary  Health 
Services,  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Services  Administtation, 
Room  7-38.  56Q0  Fishers  Lane.  Rockville, 
Maryland.  20857,  and  Chief,  Medical 
Record  DepartmeaC,  GiUis  W.  Long 
Hansea's  Dweese  Center,  Carville,  LA 
70721. 

NOTIFICATION  PaaCEOURE: 

To  determine  the  existence  of  a 
record,  write  to  the  facility  where 
tresrtment  wa«  rendered  if  listed  ia 
Appendix  1.  (Note  that  the  facility  may 
now  be  operated  under  a  dilfferent  name 
by  the  successor  oiganization.)  If  the 
facility  is  not  listed,  write  to:  Director, 
Public  Health  Sendee  Date  CentcE. 
10000  Aerospace  Road,  Warelnuse  Na 
%  Lanheai.  Maryland  28?B6.  Reqoests 
for  records  at  the  Fadecal  Recorda 
Centers  must  be  pncesscd  Ihnragii  the 
System  Manager  or  the  Public  Health 
Service  Health  Data  Center.  Lanham. 
Maryland.  (After  November  1,  lise, 
write  to;  Public  Health  Service  Dais 
Centex.  GHlis  W.  Laog  Hansen's  Disease 
Center,  Carville,  LA  70721.)  H  reqaesting 


records  by  mail  «  written  certrficafion 
verilymg  raemrtjr  mnt  be  piuviued.  If 
appearing  in  person  at  tfie  GKm  W. 
Long  Hansen's  Disease  Center,  CanriHe. 
LA,  positive  identification  such  as  a 
driver's  ficense,  passport,  or  voter's 
registration  card  must  be  provided.  An 
individual  who  requests  access  to  a 
medical/dental  record  ahaU  designate  in 
writing,  at  the  time  the  request  is  made, 
a  responsible  representative  who  will  be 
willing  to  review  the  record  and  mfarm 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  FmaHy,  a 
parent  or  guardian  who  requests 
notification  of  access  to  a  child's/ 
incompetent  person's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any.  will 
be  sent  The  parent  or  guardian  must 
verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  soi^t. 


CONTESTNMI 

Contact  the  official  at  the  address 
specified  in  the  notificatien  procedures 
above,  and  reasonably  identify  tiie 
record,  specify  the  informatioa  to  be 
contested,  aod  state  the  corrective 
action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATEOORKS: 

Individual,  health  care  persoaael, 
other  hospitals  and  physicians, 
employers,  social  agencies,  maritime 
unions,  shipping  companies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

PROvisioiis  OP  THE  act: 

None. 
Appandixl 

A.  Public  Health  Service  Facilities 

Director.  Gillia  W.  Long  Uaasen's  Oiaease 
Center,  Carville.  LouMiana  70721. 

Director,  Public  Health  Service  Health  Data 
Center,  Gillis  W.  Long  Hansan's  Disease 
Center.  Carville.  Louisiana  70721. 

B.  Successor  Organizatioas 

Director,  Wyman  Park  He«fth  System,  inc.. 

3100  Wyman  Park  Drive.  Bakimore. 

Maryimd212n. 
Director,  Bri^toa  Marine  Public  Heeltk 

Center,  77  Wanvn  Street.  Boston. 

Massacfametts  02135. 
Administratoc  Lutheran  DotnrtowB  HeaMi 

Gave  Services.  1313  Superior  Avenue, 

Cleveland,  Ohio  44114. 
Director.  Hospital  of  St.  John,  2050  Space 

Park  Driv«.  Nassau  Bay,  Texas  770&a. 
Adminiatrator,  Martins  Poiat  Healtk  Ceater, 

331  Veranda  Street.  Portland.  Maine  041(r 


42486 


I 

Federal  Register  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Notices 


Officer-in-Charge,  U.S.  Anny.  St  Louis 

Outpatient  Clinia  1520  Market  Street,  St. 

Louis,  Missouri  63103. 
Director,  Pacific  Medical  Center.  1200 12th 

Avenue  South.  Seattle.  Washington,  96144. 
Director,  Bayley  Seton  Hospital,  Bay  Street 

and  Vanderbilt  Avenue,  Staten  Island.  New 

York  10304. 

Appendix  2— Federal  Records  Centers 

Areas  Served 

Maine,  Vermont  New  Hampshire, 

Massachusetts,  Connecticut,  and  Rhode 
Island: 
Federal  Archives  &  Records  Center.  380 
Trapelo  Road.  Waltham.  Massachusetts 
02154. 
New  York.  New  Jersey.  Puerto  Rico,  the 
Virgin  Islands,  and  the  Panama  Canal 
Zone: 
Federal  Archives  ft  Records  Center, 
Military  Ocean  Terminal,  Bldg.  22, 
Bayonne,  NJ  07002. 
Delaware  and  Pennsylvania  east  of 

Lancaster 
Federal  Archives  and  Records  Center,  5000 
Wissahickon  Avenue,  Philadelphia,  PA 
19144. 
District  of  Columbia,  Maryland,  Virginia,  and 
West  Virginia: 
Washington  National  Records  Center. 
Washington.  DC  20400. 
North  Carolina.  South  Carolina.  Tennessee. 
Mississippi.  Alabama.  Georgia.  Florida 
and  Kentucky: 
Federal  Archives  ft  Records  Center,  GSA, 
1557  St.  Joseph  Avenue,  East  Point.  GA 
30344. 
Illinois.  Wisconsin  and  Minnesota: 
Federal  Archives  and  Records  Center. 
GSA.  7356  South  Pulaski  Road.  Chicago, 
IL  60629. 
Indiana,  Michigan,  and  Ohio: 
Federal  Records  Center,  3150  Springboro 
Road,  Dayton,  Ohio  45439. 
Greater  St.  Louis  Area: 
National  Personnel  Records  Center, 
(Civilian  Personnel  Records).  Ill 
Winnebago  Street,  St  Louis,  MO  63118. 
Texas,  Oklahoma,  Arkansas,  Louisiana,  and 
New  Mexico: 
Federal  Archives  ft  Records  Center,  P.O. 
Box  6216.  Ft.  Worth.  TX  76115. 
Nevada  (except  Clark  County).  California 
(except  Southern  California),  and 
American  Samoa: 
Federal  Archives  ft  Records  Center,  1000 
Commodore  Drive,  San  Bruno,  CA  94066. 
Clark  County,  Nevada:  Southern  California 
(Counties  of  San  Luis  Obispo,  Kern,  San 
Bemadino,  Santa  Barbara,  Ventura,  Los 
Angeles,  Riverside,  Orange,  Imperial, 
Inyo,  and  San  Diego),  and  Arizona: 
Federal  Archives  ft  Records  Center,  P.O. 
Box  6719,  Laguna  Niguel,  CA  92677. 
Washington,  Oregon.  Idaho,  Alaska,  Hawaii, 
and  Pacific  Ocean  Area  (except 
American  Samoa): 
Federal  Archives  ft  Records  Center,  6125 
Sand  Point  Way,  Seattle,  WA  98115. 


09-15-0008 

SV8TEM  NAMI: 

Emergenqy  Non-PHS  Treatment 
Authorization  File,  HHS/HRSA/ 
BHCDA. 


tior 


SECURITV  CUISSIFICATION: 

None. 

SYSTEM  location: 

Bureau  of  Health  Care  Delivery  and 
Assistance,  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857. 

cateoories  of  inotviduals  covered  bv  the 
system: 

Individuals  who  are  eligible  for 
emergency  care  paid  by  the  Public 
Health  Service  at  non-PHS  medical 
facilities  and  who  had  such  care. 

CATEOOHIES  OF  RECORDS  IN  THE  SYSTEM! 

Eligibility  information  and  reasons  for 
emergency  care. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  320  of  the  Public  Health 
SeiT^ice  Act.  as  amended  (42  U.S.C.  255), 
Receipt,  Apprehension,  Treatment  and 
Release  of  Lepers;  Section  321  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  248),  Hospitals,  Medical 
Examinations,  and  Medical  Care;  and 
Section  326  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  253), 
Services  to  Coast  Guard,  Coast  and 
Geodetic  Servey,  and  Public  Health 
Service. 


PtmposE(s): 

To  determine  eligibility  for  medical 
care  by  PHS,  to  document  expenditure 
of  public  funds;  to  review  and  evaluate 
the  quality  of  medical  care. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDINO  CATEGORIES  OF 
USERS  AND  THC  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to 
insurance  companies  for  third  party 
reimbursement. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is 

(a)  The  Department,  any  component  of 
the  Department,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity; 

(b)  The  United  States  where  the 
Department  determines  that  the  claim,  if 
successful,  is  likely  to  directly  affect  the 
operations  of  the  Department  or  any  of 
its  components;  or 


(c)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual, 

disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSINQ,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Document  files. 

RETRIEVABILTfY: 

None. 

SAFEGUARDS: 

1.  Authorized  Users:  Administrative 
officials,  physicians;  or  other  health  care 
professionals;  financial  management 
personnel.  HRSA;  HHS  Audit  Agency 
for  audit  purposes. 

2.  Physical  Safeguards:  All  documents 
are  protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
and  locked  storage  areas. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  in  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAL: 

Held  for  possible  audit  by  HHS  Audit 
Agency.  Then  dettroyed  by  shredding  or 
incineration. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Division  of  Federal  Occupational  and 
Beneficiary  Health  Services.  Bureau  of 
Health  Care  Delivery  and  Assistance. 
Health  Resources  and  Services 
Administration,  3600  Fishers  Lane, 
Rockville,  MD  20857,  and  Chief,  Medical 
Record  Department.  Gillis  W.  Long 
Hansen's  Disease  Center.  Carville.  LA 
70721. 

NOTIFICATION  PROCEDURE: 

To  determine  the  existence  of  a 
record,  write  to  the  facility  where 
treatment  or  service  was  rendered. 
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Individual  must  provide  positive 
identification,  such  as  driver's  license, 
passport,  voter's  registration  card,  union 
card,  or  a  written  certification  verifying 
his  or  her  identity.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  in  the  notification  procedures 
above,  and  reasonably  identify  the 
record,  specify  the  identification  to  be 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATEOORIES: 

Individual  or  someone  acting  in  his/ 
her  behalf,  and  providers  of  medical 
care. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-15-0019 
SYSTEM  name: 

Health  and  Medical  Records  System, 
HHS/HRSA/IHS. 

SECURrrY  classification: 

None. 

SYSTEM  location: 

Indian  Health  Service  (IHS)  hospitals, 
health  centers,  school  health  centers, 
health  stations,  field  clinics.  Service 
Units.  Area  and  Program  Offices 
(Appendix  1),  and  Regional  Federal 
Records  Centers  (Appendix  2). 
Automated  records,  including  Patient 
Care  Information  System  (PCIS)  records, 
are  stored  at  the  Data  Processing 
Service  Center,  IHS,  located  in 
Albuquerque,  New  Mexico  (Appendix 
1).  Records  may  also  be  located  at 
hospitals  and  offices  of  health  care 
providers  who  are  under  contract  to 
IHS.  A  current  list  of  contractor  sites  is 
available  by  writing  to  the  appropriate 
System  Manager  (Area  or  Service  Unit 
Director)  at  the  address  shown  in 
Appendix  1. 

categories  of  individuals  covered  by  the 
system: 

Individuals,  including  both  IHS 
beneficiaries  and  nonbeneficiaries.  who 
are  examined/treated  on  an  inpatient 
and/or  outpatient  basis  by  IHS  staff 
and/or  contract  (including  tribal 
contract]  health  care  providers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Health  and  medical  records 
containing:  Examination,  diagnostic  and 


treatment  data;  proof  of  eligibility:  social 
data  such  as  name,  address,  date  of 
birth,  tribe;  case  records  for  special 
programs  such  as:  Dental,  social  service, 
mental  health,  nursing;  and  laboratory 
test  results. 

2.  Follow-up  registers  of  individuals 
with  specific  health  conditions  or  a 
particular  health  status  such  as:  Tumors, 
communicable  diseases,  hospital 
commitment,  suspected  and  confirmed 
physical  child  abuse  and  neglect, 
immunizations,  self-destructive 
behavior,  or  handicap.    . 

3.  Logs  of  individuals  provided  health 
care  by  staffs  of  specific  hospital 
components  such  as:  Surgery, 
emergency,  obstetric  delivery,  x-ray  and 
laboratory. 

4.  Operation  and/or  disease  indices 
for  particular  hospitals  which  list  each 
relevant  patient  by  the  operation  or 
disease. 

5.  Monitoring  strips  and  tapes  such  as 
fetal  monitoring  strips  and  EEC  and 
EKG  tapes. 

6.  In  the  Anchorage,  Alaska;  Billings. 
Montana;  and  Tucson,  Arizona  Area 
Offices  automated  patient  medical 
records  are  maintained  in  the  Patient 
Care  Information  System  (PCIS)  which 
provides  for  structured  patient  medical 
summaries  to  IHS  and  contract  health 
care  providers,  such  as:  Name; 
beneficiary  code;  Social  Security 
Number  (SSN)  (voluntary);  address; 
tribe;  date  of  birth;  and  examination, 
diagnostic  and  treatment  results. 

7.  Third-party  reimbursement  records 
containing  name,  address,  date  of  birth, 
date  of  admission  and  Medicare  or 
Medicaid  claim  numbers.  SSN 
(voluntary),  health  plan  name,  insurance 
number,  employment  status,  and  other 
relevant  claim  information  necessary  to 
process  and  validate  third-party 
reimbursement  claims. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  321  of  the  Public  Health 
Service  Act.  as  amended,  (42  U.S.C.  248), 
"Hospitals,  Medical  Examhfiations  and 
Medical  Care."  Section  327A  of  the 
Public  Health  Service  Act,  as  amended, 
(42  U.S.C.  254a-l).  "Hospital-Affiliated 
Primary  Care  Centers."  Indian  Self 
Determination  and  Education  and 
Assistance  Act  (25  U.S.C.  450).  Snyder 
Act  (25  U.S.C.  13).  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et. 
seq).  Construction  of  Community 
Hospitals  Act  (25  U.S.C.  2005-2005f). 
Indian  Health  Service  Transfer  Act  (42 
U.S.C.  2001-2004). 

PURPOSE: 

The  purposes  of  this  system  are: 


1.  To  provide  a  description  of  a 
patient's  illness,  the  treatment 
administered  and  results  achieved,  and 
to  plan  for  future  care  of  the  patient. 

2.  To  provide  IHS  program  officials 
with  statistical  data  upon  which  the 
health  care  program  is  evaluated  and 
modified  to  meet  future  needs. 

3.  To  serve  as  a  means  of 
communication  among  members  of  the 
health  care  team  who  contribute  to  the 
patient's  care  by  integrating  information 
from  visits  with  that  from  IHS  facilities 
which  have  provided  treatment. 

4.  To  «erve  as  the  official 
documentation  of  health  care  rendered. 

5.  To  contribute  to  continuing 
education  of  IHS  staff  to  improve  their 
competency  to  deliver  health  care 
services. 

6.  For  disease  surveillance  purposes. 
For  example: 

(a)  The  Centers  for  Disease  Control 
may  use  these  records  for  their 
monitoring  of  various  communicable 
diseases  among  persons  residing  within 
the  United  States;  and 

(b)  The  National  Institutes  of  Health 
may  use  these  records  for  their  review 
of  the  prevalance  of  particular  diseases 
(e.g.,  malignant  neoplasms,  diabetes 
mellitus.  arthritis,  metaboloism  and 
digestive  diseases)  for  various  ethnic 
groups  of  the  Nation. 

7.  To  compile  and  provide  aggregated 
program  statistics.  Upon  request  of  other 
components  of  the  Department.  IHS  will 
provide  statistical  information,  from 
which  individual  identifiers  have  been 
removed,  such  as: 

(a)  To  the  National  Center  for  Health 
Statistics,  for  its  dissemination  of 
aggregated  health  statistics  for  various 
ethnic  groups; 

(b)  To  the  Assistant  Secretary  for 
Population  Affairs  to  keep  a  record  of 
the  number  of  sterilizations  provided 
through  the  use  of  Federal  funds; 

(c)  The  the  Health  Care  Financing 
Administration  for  the  documentation  of 
IHS  health  care  covered  by  the 
Medicare  and  Medicaid  programs  for 
third-party  reimbursement;  and 

(d)  To  the  Bureau  of  Suppport 
Services.  Health  Care  Financing 
Administration,  to  determine  the 
prevalence  of  end-stage  renal  disease 
among  the  American  Indian  and  Alaska 
Native  population  and  to  coordinate  the 
care  of  American  Indian  and  Alaska 
Native  patients  with  this  condition. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  tYSTCM,  MCLUDINa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

If  a  portion  of  a  health  or  medical 
record  indicates  a  diagnosis,  prognosis, 
referral,  or  treatment  of  alcohol  or  drug 
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abuse,  then  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Pati^t 
Records  Regulations,  42  CFR  Part  2 
apply.  In  general  under  these 
regulations,  the  only  disclosures  of  a 
diagnosis,  prognosis,  referral  or 
treatment  of  alcohol  or  drug  abuse 
which  may  be  made  writhout  patient 
consent  are:  (1)  To  meet  medical 
emergencies  (42  CFR  Part  D,  Sec.  2.51). 
(2)  for  research,  audit,  evaluation  and 
examination  (42  CFR  Part  D.  Sees.  2.52, 
2.53.  2.54  and  256),  (3)  for  supervision 
and  regulation  of  narcotic  maintenance 
and  detoxification  programs  (42  CFR 
Part  D,  Sec.  2.55).  (4)  pursuant  to  a  court 
order  (42  CFR  2.81-2.67),  and  (5) 
pursuant  to  a  qualified  service 
organization  agreement,  as  defined  in  42 
CFR  2.11.  In  all  other  situations,  written 
consent  of  the  patient  is  required  prior 
to  disclosure  of  alcohol  or  drug  abuse 
information  under  the  routine  uses  listed 
below. 

Individuals  acting  in  loco  parentis  to 
minors,  as  well  as  parents,  legal 
guardians,  and  custodians  may  act  on 
behalf  of  the  subject  individual  for 
purposes  of  giving  consent  for 
disclosures  to  others  when  it  is 
determined  that  the  subject  individual  is 
a  minor  who  is  unable  to  or  cannot 
exercise  with  appropriate 
understanding,  the  right  of  consent  by 
himself  or  herself. 

1.  Records  may  be  disclosed  to  State 
local  or  other  authorized  organizations 
which  provide  health  services  to 
American  Indians  and  Alaska  Natives, 
or  provide  third-party  reimbursement  or 
fiscal  intermediary  functions,  for  the 
purpose  of  planning  for  or  providing 
such  services,  billing  or  collecting  third- 
party  reimbursements  and  reporting 
results  of  medical  examination  and 
treatment. 

2.  Records  may  be  disclosed  to 
Federal  and  non-Federal  school  systems 
which  serve  American  Indians  and 
Alaska  Natives  for  the  purpose  of 
student  health  maintenance. 

3.  Records  may  be  disclosed  to 
organizations  deemed  qualiHed  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits,  or 
utilization  review. 

4.  Records  may  be  disclosed  to 
authorized  organizations,  such  as  the 
United  States  Office  of  Technology 
Assessment,  or  individuals  for  conduct 
of  analytical  and  evaluation  studies 
sponsored  by  the  IHS. 

5.  Records  may  be  disclosed  to  a 
congressional  office  in  response  to  a 
verified  inquiry  from  that  office  made  at 
the  written  request  of  the  subject 
individual. 

6.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department 


(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained: 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring: 

(c)  Has  required  the  recipient  to— (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except — (A)  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual,  (B)  for  use  in 
another  research  project,  under  these 
same  conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law; 

(d)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understandiag  of.  and  willingness  to 
abide  by  these  provisions. 

7.  Information  regarding  the 
commission  of  crimes  or  the  reporting  of 
occurrences  of  communicable  diseases, 
suspected  or  confirmed  physical  child 
abuse  or  neglect,  births,  or  deaths,  etc.. 
may  be  disclosed  by  health  providers 
and  facilities  to  State  and  local  agencies 
as  required  by  State  and  local  law.  The 
disclosure  of  patient  information  or 
alcohol  or  diMg  abuse  for  purposes  of 
criminal  investigations  or  prosecution  of 
the  patient  must  be  authorized  by  court 
order  issued  under  42  CFR  2.65. 

8.  Information  regarding  suspected 
cases  of  phyiical  child  abuse  or  neglect 
may  be  disclosed  to  members  of 
community  child  protective  teams 
(comprised  of  representatives  of  tribes, 
Bureau  of  Indian  Affairs,  a  child 
protective  service  agency,  the  judicial 
system(s)  (local.  State,  tribal),  law 
enforcement  officers  (State,  county, 
tribal  or  local  and  IHS)  for  the  purposes 
of  establishing  a  diagnosis,  formulating 
a  treatment  plan,  monitoring  the  plan. 


investigating  reports  of  suspected 
physical  child  abuse  or  neglect  and 
making  recommendations  to  the 
appropriate  court  of  competent 
jurisdiction.  The  disclosure  of  patient 
information  on  alcohol  or  drug  abuse  for 
the  purpose  of  criminal  investigation  or 
prosecution  of  the  patient  for  suspected 
child  abuse  or  neglect  must  be 
authorized  by  a  court  order  issued  under 
42  CFR  2.65. 

9.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when: 

(a)  HHS.  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigatioa  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  whidi  the  records  were 
uollecied. 

10.  Records  may  be  disclosed  to  the 
Bureau  of  Indian  Affairs  and  its 
contractors  for  the  identification  of 
American  Indian  and  Alaska  Native 
handicapped  children  to  permit  that 
Bureau  to  carry  out  the  Education  for  All 
Handicapped  Children  Act  of  1975  (20 
U.S.C.  1401  et  seq.). 

11.  Records  may  be  disclosed  to  an 
IHS  contractor  for  the  purpose  of 
computerized  data  entry  or  maintenance 
of  records  contained  in  this  system.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
the  receipt  and  processing  of  such 
records. 

12.  Records  may  be  disclosed  to  a 
health  care  provider  under  contract  to 
IHS  (including  tribal  contractors)  to 
permit  the  contractor  to  obtain  health 
and  medical  information  about  the 
subject  individual  in  order  to  provide 
appropriate  health  services  to  that 
individual.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  receipt 
and  processing  of  such  records. 

13.  Records  me^  be  digciosed  to  the 
State  of  Alaska,  Department  of  Health 
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and  Social  Services  (DHSS)  (which 
supplies  part  or  all  of  this  information  to 
IHS).  in  response  to  its  request  for 
patient  summaries,  portions  of 
immunization  registers,  disease  indices 
and  other  computer-generated  medical 
summaries.  This  information  assists 
DHSS  in  its  provisions  of  health  care  to 
the  subject  individual.  Disclosure  to  the 
State  of  Alaska's  DHSS  is  limited  to 
information  concerning  its  patients. 

POLICIES  AND  PRACTICES  FOB  STOIIINa, 
RBTIIIEVINO,  ACCESSING.  RETAINIMO,  AND 
DlSPOSmO  OF  NECOnoS  IN  THE  SYSTEM: 

STORAQE: 

File  folders,  ledgers,  card  files, 
microfiche,  microfilm,  punch  cards, 
computer  tapes,  disk  packs  and 
automatic  files. 

RETRIEVABIUTV: 

Indexed  by  name,  record  number,  and 
SSN  and  cross-indexed.  SSN  is  supplied 
on  a  voluntary  basis. 

SAFEOUAROS: 

1.  Authorized  Users.  Access  is  limited 
to  authorized  IHS  personnel  and  IHS 
contractors  and  subcontractors  in  the 
performance  of  their  duties.  Authorized 
personnel  include:  Medical  records 
personnel,  health  care  providers, 
authorized  researchers,  medical  audit 
personnel,  and  health  care  team 
members. 

2.  Physical  Safeguards.  Records  are 
kept  in  locked  metal  filing  cabinets  or  in 
a  secured  room  at  all  times  when  not 
actually  in  use  during  working  hours 
and  at  all  times  during  nonworking 
hours.  Magnetic  tapes,  disks,  other 
computer  equipment  and  other  forms  of 
personal  data  are  stored  in  areas  where 
fire  and  life  safety  codes  are  strictly 
enforced. 

Telecommunication  equipment 
(computer  terminals,  modems  and  disks) 
of  the  Patient  Care  Information  System 
(PCIS)  are  maintained  in  locked  rooms 
during  nonworking  hours.  Combinations 
on  door  locks  are  changed  periodically 
and  whenever  a  PCIS  employee  resigns, 
retires  or  is  reassigned. 

3.  Procedural  Safeguards.  Within  each 
facility  a  list  of  personnel  or  categories 
of  personnel  having  a  demonstrable 
need  for  the  records  in  the  performance 
of  their  duties  has  been  developed  and 
is  maintained.  Procedures  have  been 
developed  and  implemented  to  review 
one-time  requests  for  disclosure  to 
personnel  who  may  be  on  the  authorized 
user  list.  Proper  charge-out  procedures 
are  followed  for  the  removal  of  all 
records  from  the  area  in  which  they  are 
maintained.  Persons  who  have  a  need  to 
know  are  entrusted  with  records  from 
this  system  of  records  and  are  instructed 


to  safeguard  the  confidentiality  of  these 
records.  They  are  to  make  no  further 
disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
permitted  by  the  Privacy  Act,  and  to 
destroy  all  copies  or  to  return  such 
records  when  the  need  to  know  has 
expired.  Procedural  instructions  include 
the  statutory  penalties  for 
noncompliance. 

The  following  automated  information 
systems  (AIS)  security  procedural 
safeguards  are  in  place  for  automated 
health  and  medical  records  maintained 
in  the  Patient  Care  Information  System. 
A  profile  of  automated  systems  security 
is  maintained.  Security  clearance 
procedures  for  screening  individuals, 
both  Government  and  contractor 
personnel,  prior  to  their  participation  in 
the  design,  operation,  use  or 
maintenance  of  IHS  automated 
information  systems  are  implemented. 
The  use  of  current  passwords  and  log-on 
codes  is  required  to  protect  sensitive 
automated  data  from  unauthorized 
access.  Such  passwords  and  codes  are 
changed  periodically.  An  automated 
audit  trail  is  maintained.  Only 
authorized  IHS  Data  Processing  Service 
Center  staff  may  modify  automated  files 
in  batch  mode.  Personnel  at  remote 
terminal  sites  may  only  retrieve 
automated  data.  Such  retrievals  are 
password  protected. 

Privacy  Act  requirements  and 
specified  Automated  Information 
System  security  provisions  are 
specifically  included  in  contracts  and 
agreements  and  the  System  Manager  or 
his/her  designee  oversees  compliance 
with  these  contract  requirements. 

4.  Implementing  Guidelines.  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual;  and  Part  6. 
"ADP  Systems  Security."  of  the  DHHS 
Information  Resources  Management 
Manual. 

RETENTION  AND  DISPOSAL: 

Patient  listings  which  may  identify 
individuals  are  maintained  in  IHS  Area 
and  Program  Offices  permanently. 
Inactive  records  are  held  at  the  facility 
which  provided  health  services  from 
three  to  seven  years  and  then  are 
transferred  to  the  appropriate  Federal 
Records  Centers.  Monitoring  strips  and 
tapes  (i.e.,  fetal  monitoring  strips  and 
EEG  and  EKG  tapes]  which  are  not 
stored  in  the  patient's  official  medical 
record,  are  stored  at  the  health  facility 
for  one  year  and  are  then  transferred  to 
the  appropriate  Federal  Records  Center. 
(See  Appendix  2  for  Federal  Records 
Center  addresses.)  Records  are  retained 
at  the  Regional  Federal  Records  Centers 
for  25  years.  Disposal  methods  include 


burning  or  shredding  of  hard  copy  and 
erasing  of  magnetic  media. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Policy-Coordinating  Offical:  Director, 
Division  of  Clinical  and  Environmental 
Health  Services.  Indian  Health  Service. 
Room  6A-55,  5600  Fishers  Lane. 
Rockville,  Maryland  208S7. 

See  Appendix  1.  The  IHS  Area/ 
Program  Office  Directors  and  Service 
Unit  Directors  listed  in  Appendix  1  are 
System  Managers. 

NOTIFICATION  PNOCCDURE: 

General  Procedure.  Requests  must  be 
made  to  the  appropriate  System 
Manager  (IHS  Area/Program  Office 
Director  or  Service  Unit  Director).  An 
individual  who  requests  a  copy  of.  or 
access  to.  a  medical  record  shall  at  the 
time  the  request  is  made  designate  in 
writing  a  responsible  representative 
who  will  be  wiUing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion.  Such  a  representative  may  be 
an  IHS  health  professional.  When  an 
individual  is  seeking  to  obtain 
information  about  himself/herself  which 
may  be  retrieved  by  a  different  name  of 
identifier  than  his/her  current  name  or 
identifier,  he/she  shall  ba  required  to 
produce  evidence  to  verify  that  he/she 
is  the  person  whose  record  he/she 
seeks. 

No  verification  of  identity  shall  be 
required  where  the  record  is  one  which 
is  required  to  be  disclosed  under  the 
Freedom  of  Information  Act. 

Requests  In  Person.  Identification 
papers  with  current  photographs  are 
preferred  but  not  required.  If  a  subject 
individual  has  no  identification  but  is 
personally  known  to  the  designated 
agency  employee,  such  employee  shall 
make  a  written  record  verifying  the 
subject  individual's  identity.  If  the 
subject  individual  has  no  identification 
papers,  the  responsible  System  Manager 
or  designated  agency  official  shall 
require  that  the  subject  individual 
certify  in  writing  that  he/she  is  the 
individual  who  he/she  claims  to  be  and 
that  he/she  understands  that  the 
knowing  and  willful  request  or 
acquisition  of  records  concerning  an 
individual  under  false  pretenses  is  a 
criminal  offense  subject  to  a  $5,000  fine. 
If  an  individual  is  unable  to  sign  his/her 
name  when  required,  he/she  shall  make 
his/her  mark  and  have  the  mark  verified 
in  writing  by  two  additional  persons. 
Requests  By  Mail.  Written  requests 
must  contain  the  name  and  address  of 
the  requester,  his/her  date  of  birth  and 
at  least  one  piece  of  information  which 
is  also  contained  in  the  subject  record. 


and  his/her  si^ature  for  comparison 
puiposes.  If  the  written  request  does  not 
contain  gufficient  infonnation,  the 
System  Manager  shall  inform  the 
requester  in  writing  that  additional, 
sped&ed  information  is  required  to 
process  the  request. 

Requests  By  Telephone.  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

Parents  and  Legal  Guardians.  Parents 
of  minor  children  and  legal  guardians  of 
legally  incompetent  individuals  shall 
verify  their  own  identification  in  the 
manner  described  above,  as  well  as 
their  relationship  to  the  individual 
whose  record  is  sou^t.  A  copy  of  the 
child's  birth  certificate  or  court  order 
establishing  legal  guardianship  may  be 
required  if  there  is  any  doubt  regarding 
the  relationship  of  the  individual  to  the 
patient. 


Same  as  Notification  Procedures. 
Requesters  should  also  proviele  a 
reasonable  description  of  the  reccml 
being  sought.  Requesters  may  also 
request  an  accounting  of  disclosures 
that  have  been  made  of  their  record,  if 
any. 

Write  to  the  appropriate  IHS  Area/ 
Program  Office  Director  or  Service  Unit 
Director  at  his/her  address  specified  in 
Appendix  1,  and  specify  the  information 
being  contested,  the  corrective  action 
sought  and  the  reasons  for  requesting 
the  correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant 


CA- 


Patient  and/or  family  members,  IHS 
health  care  personnel,  contract  health 
care  providers.  State  and  local  health 
care  provider  organizations,  and 
Medi<»re  and  Medicaid  funding 
agencies. 

tvsTSHs  nKurTco  nioM  ccntam 

HWVISIOIIS  OF  THE  act: 

None. 

APPENDIX  1— System  Managers  and  IHS 
Locatiaas  Under  Their  furisdiction  Where 
Records  An  Maintained 

Director.  Aberdeen  Area,  Indian  Health 

Service,  Federal  Building.  115  Fourth 

Avenue,  SE.,  Aberdeen,  South  Dakota 

57401 
Director,  Rapid  City  Service  Unit,  Rapid  City 

Indian  Hospital,  Rapid  Cily,  South  Dakota 

57701 
Director,  Cheyenne  River  Service  Unit,  Eagle 

Butte.  Indian  Hospital.  Eagle  Butte,  South 

Dakota  57625 


Director,  Fort  Berfhold  Serviue  Unit.  Minni- 
Tohe  Indian  Health  Center.  New  Town. 
North  Dakota  58783 
Director.  Fort  Totten  Service  Unit.  Fort  Totten 
Indian  Health  Center,  Fort  Totten,  North 
Dakota  5833E 
Director,  Pine  Ridge  Service  Unit.  Pine  Ridge 
Indian  Hospital.  Pine  Ridge.  South  Dakota 
57770 
Officer  in  Charge,  Wanblce  Indian  Health 

Ceoler,  Wanblee.  South  Dakota  57577 
Director,  Rosebud  Service  Unit.  Rosebud 
Indian  Hospital  Rosebud,  South  Dakota 

57570 
Director,  Sisseton-Wahpeton  Service  Unit, 

Sisseton  Indian  Hospital,  Sisseton,  South 

Dakota  5726t 
Director,  Flantkeau  Indian  School  Health 

Center,  Flandreau,  South  Dakota  57028 
Director,  Wahpeton  Indian  School  Health 

Center,  Wal^jeton,  North  Dakota  5H075 
Director,  Standing  Rock  Service  Unit.  Fort 

Yates  Indidti.  Hospital.  Fort  Yates,  North 

Dakota  585;if 
Director.  Mcl,augblin  Indian  Health  Center. 

McLaughlin. -South  Dakota  57642 
Dffeotor.  Turtle  Mountain  Service  Unit, 

Beleourt  Indfan  Hospital.  Belcourt.  North 

Dakota  58318 
Director,  Omaha- Winnebago  Service  Unit. 

Winnehago  ftidian  Hospital,  Winnebago. 

Nebraska  68071 
Director,  Yankton- Wagner  Service  Unit. 

Wagner.  Sou^i  Dakota  5.''380 
Director.  Pierre  Service  Unit.  Ft.  Thompson 

Indian  Healtfc  Station.  Ft.  Thompson.  South 

Dakota  573.39 
Director.  Pierre  Indian  School  Health  Center. 

c/o  Ft.  Thompson  Indian  Health  Station.  Ft. 

Thompson,  South  Dakota  57339 
Director,  Lower  Brule  Indian  Health  Center, 

Lower  Brule.  South  Dakota  57548 
Director,  Bemidji  Program  Office,  Indian 

HeaJth  Service,  203  Federal  Buliding. 

Bemidji.  Minnesota  Sti601 
Director,  Eastern  Michigan  Service  Unit. 

Kincheloe  Indian  Health  Center,  Kincheloe, 

Minnesota  49788 
Director,  Greater  Leach  Lake  Service  Unit, 

Cass  I.,ake  Indian  Hospital,  Cass  Lake, 

Minnesota  56633 
Director,  Inger  Indian  Health  Station.  Inger 

Route.  Deer  River.  Minnesota  56638 
Director.  Squaw  Lake  Indian  Health  Station. 

Squaw  l,ake,  Minnesota  56681 
Director,  Ball  (lull  Indian  Health  Station.  Ball 

Club,  Minnesota  56622 
Director,  Onigupi  Indian  Health  Station,  Star 

Route,  Walker,  Minnesota  56484 
Director,  Red  Lake  Service  Unit.  Red  Lake 

Indian  Hospital  Red  Lake,  Minnesota  56671 
Director.  Ponersah  Indian  Health  Station, 

Ponemah.  Minnesota  56666 
Dirertor,  White  Earth  Service  Unit.  White 

Earth  Indian  Health  Center,  White  Earth, 

Minnesota  65631 
Director.  .Naytahwaush  Indian  Health 

Station.  NaylHhwaush.  Minnesota  56566 
Director.  Pine  Point  Indian  Health  Station. 

White  F.arth.  Minnesota  56591 
Director,  Alaska  Area  .Native  Health  Service. 

P.O.  Box  7-741,  Anchorage.  Alaska  99510 
Director.  Anchorage  Servce  Unit.  PHS, 

Alaskii  .Native  Medical  Center,  P.O.  Box  7- 

741.  Arthorago,  Alaska  99510 


Dirpctor,  Alaska  Native  Health  Center.  St. 

George  Island.  Alaska  99660 
Director.  Alaska  Native  Health  Center,  St. 

Paul  Island,  Aia^a  99660 
Director.  Barrow  Service  Unit.  Barrow  Ala.ska 

Native  Hospital  Barrow.  Alaska  99723 
Director,  Bristol  Bay  Area  Service  Unit. 
Bri.stoI  Bay  Area  Alaska  Native  Hospital, 
Dillingham.  Alaska  99576 
Director.  Interior  Alaska  Service  Unit.  Alaska 
Native  Health  Center.  1638  Cowles  Street. 
Fairbanks  Alaska  99701 
Direcior,  PHS  Alaska  Native  Health  Center. 

Tanana,  Alaska  8B777 
Director.  Fort  Yukon  Alaska  Native  Health 

Center.  Fort  Yukon.  Alaska  99740 
Director,  Southeast  Area  Regional  Health 

Center,  3272  Hospital  Drive.  Juneau.  Alaska 

99801 
Dirf^ctor.  Kotzebue  Service  Unit,  Kot/fbue 

Alaska  Native  Hospital.  Kofzebue,  Alaska 

99752 
Director.  Mt.  Edgecumhe  Service  Unit,  Mt. 

Edgecumbe  Ala.ska  Hospital.  222  Toiigass 

Drive.  Sitka.  Alas((a  99835 
Director,  Ketchikan  Alaska  Native  Health 

Center,  3289  ToiigHss  Avenue,  Ketchikan, 

Alaska  99901 
Director.  Annette  Island  St  rvii  e  Unit. 

Metlakatla  Aiasks  Native  Health  Center, 

Box  428.  Metlakatla.  Alaska  99926 
Director.  Yiikon-Kuskokwira-Delta  Service 

Unit,  Yukun-Kuskokwim-Delta  Regional 

Hospital,  Indian  Health  Service.  Bethel, 

Alaska  99559 
Director,  Albuquert^e  -Area,  Indian  I  lealth 

Service,  505  Mdrquette,  NW.,  Suite  1502, 

Albuquerque,  New  Mexico  87102 
Director,  .Albuqerque  Service  Unit. 

Albuquerque  Indian  Hospital,  801  Vassar 

Drive,  NE.  Albuquerque.  New  Mexico  87106 
Director,  Isleta  Indian  Health  Centei,  P.O. 

Box  429,  Isleta.  New  Mexico  87022 
Director,  |emez  Indian  Health  Center.  P.O. 

Box  256,  lemez  Ptcblo.  New  Mexico  87024 
Chief.  Dental  Program.  IHS  Dental  Training 

Center.  Southwestern  Indian  Polytechnical 

List..  9168  Coors  Road  NW..  P.O.  Box 

25927.  Albuquerque,  New  Mexico  87125 
Director,  Indian  School  Health  Center, 

Southwestern  Indian  Polytechnical  Inst., 

9168  Coors  Road  !*W.,  P.O.  Box  25927. 

Albuqucrqae,  New  Mexico  87125 
Director,  Sandia  Indian  Health  Station, 

Sandia.  New  Mexico  87047 
Director,  Santa  Ana  Indian  Health  Station, 

P.O.  Box  580.  Bemaliiia  New  Mexico  87004 
Director.  Zia  Indian  Health  Station.  General 

Delivery.  San  Ysidro.  New  Mexico  87053 
Director.  Mescalero  Service  Unit.  Vie.^calero 

Indian  Hospital,  P.O.  Box  210.  Mescalero. 

New  Mexico  88340 
Director,  Santa  Fe  Service  Unit.  Santa  Fe 

Indian  Hospital,  1700  Cerrillos  Road.  Santa 

Fe,  New  Mexico  87501 
Director.  Dulce  Indian  Health  Center.  Dulce. 

New  Mexico  87528 
Director.  Taos  Indian  Health  Cenior.  Taos, 

New  Mexico  87571 
Director.  Santa  Clara  Indian  Ilpalth  Center. 

P.O.  Box  1322,  EspanoL-i,  New  Mexico 

87532 
Director,  Santo  Domingo  Indian  Health 

Station.  Santu  Domingo.  New  M»»mci>  871152 
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Director.  San  Juan  Indian  Health  Station.  San 

Juan.  New  Mexico  87566 
Director,  Cochiti  Indian  Health  Station. 

Cochito.  New  Mexico  87041 
Director.  San  Felipe  Indian  Health  Statioa 

General  Delivery,  San  Felipe  Puebla  New 

Mexico  87001 
Director,  Southern  Cotorado-Ute  Service 

Unit.  P.O.  Bex  77&  ^acio,  Colorado  81137 
Director.  Ignacio  Indian  Health  Center. 

Ignacio.  Colorado  81137 
Director.  Towaoc  Indian  Health  Center. 

Towaoc,  Colorado  01334 
Director.  White  Mesa  Indian  Health  Station. 

General  Delivery.  Towaoc  Colorado  81334 
Director.  Zuni-Ramah  Service  Unit  Zuni 

Indian  Hospital.  Zuni,  New  Mexico  87327 
Director.  AGoma-Canoncito-l^guna  Service 

Unit,  Acoma-Canondto-baguna  Indian 

Hospital.  P.O.  Box  130.  San  Fidel,  New 

Mexico  87049 
Director.  Laguna  Indian  Health  Center,  P.O. 

Box  199.  New  Lagtina.  New  MexicQ  87038 
Director.  Canoocito  btSaa  Health  Station. 

c/o  Acoms-Canonctto-Laguna  Indian 

Hospital.  P.O.  Box  13a  Shit  Fidel  New 

Mexico  87049 
Director,  Billings  Area  Indian  Health  Scnrioe, 

P.O.  Box  2143.  Billings.  Montana  S9103 
Director.  Blackfeet  Service  Unit,  Browning 

Indian  HocpitaL  Browniog,-  MastaAa  SMl7- 
Director.  Heart  Butte  Eodian  Ueakb  Statioa. 

Heart  Butte,  Montana  S844g 
Director.  Ch>w  Service  Unit.  Crow  India» 

Hospitah  Crow  Agency.  Montana  S9022 
Director.  Lodge  Grass  Ini^n  Health  Center. 

Lodge  Grass,  Montana  59060 
Director.  I^or  Indian  Health  Station.  Ihyor. 

Montana  59066 
Director,  Flathead  Service  Unit.  St.  Ignatius 

Indian  Health  Center.  St.  Ignatius.  Montana 

S986S 
Director,  Poison  Indian  Health  Center.  320-B~ 

4lh  Avenue  East.  Poison.  Montana  S9880 
Director,  Fort  Belknap  Service  Unit.  Harlem 

Indian  Hospital.  Harlem.  Montana  59S26 
Director.  Hays  Indian  Health  Station.  Hays; 

Montana  58527 
Director,  Fort  Peck  Service  Unit,  Poplar 

Indian  Health  Center.  Poplar.  Montana 

59255 
Director.  Wolf  Point  Indian  Health  Center. 

Wolf  Point.  Montana  59201 
Director.  Wind  River  Service  Unit,  Fort 

Washakie  Indian  Health  Center.  Fort 

Washakie.-  Wyomii^  62514 
Director.  Arapahoe  Indian  Health  Center. 

Arapahoe.  Wyoming  82510 
Director,  Northern  Cheyenne  Service  Unit. 

Lame  Deer  Indian  Health  Center.  Lame 

Deer.  Montana  59043 
Director.  Rocky  Boy's  Service  Unit.  Rocky 

Boy's  Indian  Health  Center.  Box  Elder, 

Montana  59521 
Director.  Navajo  Area  Indian  Health  Service. 

P.O.  Box  G.  Window  Rock.  Arizona  86515 
Director.  Chinle  Service  Unit.  Chinle 

Comprehensive  Health  Facility,  P.O.  Box 

PH.,  Chinie.  Arizona  86S03 
Director.  Tasilee  Indian  Health  Center.  P.O. 

Box  467.  Tasilee.  Arizona  86556 
Director.  Many  Farms  Indian  School  Health 

Center,  c/o  Chinle  Comprehensive  Health 

Facility.  P.O.  Box  P.H..  Chinle,  Arizona 

86503 
Director.  Pinon  Indian  Health  Station.  Knon, 

Arizona  86510 


Director,  Rock  Point  Indian  Health  Station. 

c/o  Cfainlc  ComprriienBive  Health  Facility, 

P.O.  Box  PJi  Chinle.  Arizona  86S03 
Director.  Crownpofait  Service  Unit. 

Cro%vnpoint  Indian  Hospital  Crownpoint. 

New  Mexico  87313 
Director.  Pueblo  Pintado  Clinic  c/o 

Community  Health  Services.  Crownpoint 

Indian  Hospital,  Crowi^wint  New  Mexico 

87313 
Director.  Fort  Defiance  Service  Unit.  Fori 

Defiance  Indian  Hospital  Fort  Defiance. 

Arizona  8B604 
Medical  Office  in  ClMfger,  Toyei  Indian 

Health  Clinic  Port  Defianoe,  Arizona  86504 
Director,  Gallup  Serriee  Unit  Gallup  Indian 

Medical  Center,  Galkip,  New  Mexico  S7301 
Medical  Officer  in  Charge,  Tdiatchi  Indian 

Health  Center,  Gallop.  New  Mexico  87301 
Director.  Dzikh-Na-O-Dith-Le  Indian  Health 

Center.  Star  Route  4.  PXD.  Box  540a 

BloomfieldL  New  Mexico  87413 
Director.  Sanaostee  Indian  Health  Clinic  c/ 

o  Shiprock  Indian  Hospital  Field  Health. 

9hiprack.  New  Mexico  87420 
Director.  Todakna  bAaA  Healdi  Clinic  c/o 

Shiprodi  butim  HostritaL  Field  Health, 

Shiprock.  New  Meidoo  87420 
Medical  Officer  in  dungs.  Fort  Wingate 

Indian  School  Health  Canter,  Fort  Wio^e, 

New  Mexico  87316 
Director.  Kayenta  Service  Unit  Kayenta 

Indian  Health  Center,  Kayenta.  Arizona 

88083 
Director.  Inscription  House  Indian  Healtli 

Csntec  P.a  Box  7387,  Shonto.  Arizona 

86054 
Director.  Dennhotso  Indian  Health  Center,  c/ 

o  KayenU  bufian  Health  Center.  Kayorta. 

Arizona  88033 
Director.  Shiprock  Service  Unit.  Shiprock 

Indian  Hospital.  Shiprock.  New  Mexico 

87420 
Director.  Teec  Nos  Poe  Indian  Health  Center, 

P.O.  Drawer  D..  Teec  Nos  Pos,  Arizona 

86514 
Director.  Tuba  City  Service  Unit  Tube  City 

Indian  Hospital  Tuba  City,  Arizona  86409 
Director.  Winslow  Service  Unit  Winslow 

Indian  Health  Center,  P.O.  Box  40, 

Winslow.  Arizona  88047 
Director.  Dilkon  Indian  Health  Center.  P.O. 

Box  40,  Winslow,  Arizona  86047 
Director.  Leupp  faKban  School  Heahh  Center. 

c/o  Winslow  Indian  HeaiA  CentH-.  P.O. 

Drawer  4a  Winslow.  Arizona  88047 
Director,  Leupp  Indian  Health  Center,  c/o 

Winslow  Indian  Health  Center.  Community 

Health  Services.  Winslow.  Arizona  88047 
Director.  OklalMma  City  Area.  Indian  Health 

Service.  215  Dean  A.  McGee  Street  NW.. 

Oklahoma  City.  Oklahoma  73102-3477 
Director,  Ada  Ser\'ice  Unit  Ada  Indian 

Hospital.  1001  North  Country  Club  Drive. 

Box  1564.  Ada  Oklahoma  74820 
Director.  Wewoka  Indian  Health  Center. 

Wewoka,  Oklahoma  74884 
Director.  Tishomingo  Indian  Health  Center. 

Tishomingo.  Oklahoma  73480 
Director.  Claremore  Service  Unit.  Claremore 

Indian  Hospital  Claremore.  Oklahoma 

74017 
Director,  Delaware  District  [Jay)  Indian 

Health  Center.  Jay.  Oklahoma  74346 
Director.  Miami  Indian  Health  Center.  P.O. 

Box  1498,  Miami,  Oklahoma  74354 


Director,  Locust  Grove  Indian  Health  Station. 

Locust  Grove,  Oklahoma  74352 
Director,  Clinton  Service  Unit  Clinton  Indian 

Hospital,  Clinton.  Oklahoma  73801 
Director.  Watonga  IndiaB  Health  Center.  P.O. 

Box  878.  Waionga.  Oklahoma  73772 
Director.  Concho  Indian  Health  Center. 

Concho,  Oklahoma  73622 
Director,  Kansas  Service  Unit  Holton  Indian 

Health  Center,  Holton.  Kansas  86436 
Facility  Director,  Lawrence  (Haskell)  Indian 

Health  Center,  Lawrence,  Kansas  88044 
Director.  Lawton  Service  Unit  Lawton  Indian 

Hospital  Lawton.  Oklafaana  7SS01 
Director,  Anadarke  Indian  HeaMi  Center. 

Anadarka  Oklafaoata  730OS 
Director.  Riverside  Indian  Health  Station, 

Anadarko.  Oklahoma  73806 
Director.  Carnegie  faxfian  Health  Center, 

Carnegie.  Oklahaaa  79015 
Director.  PawMe  Servtee  Unit  Pawnee 

Indian  Health  Center.  Pswnae.  Oklahoma 

74068 
Director.  Pawfitnaka  Indian  Haallfa  Center. 

Pawhiirica.  OUahoaa  7406^ 
Director.  White  Eagle  Indim  Heahb  Center. 

Route  4.  Ptaoca  COf.  nirlahiMia  74Hn 
Director.  Shawnee  Serviee  Unit  Shawiwe 

Indian  Healdi  Center,  Shawnee.  Okiahonn 

74801 
Director,  Tahleqnah  Senioe  UnH.  W.W. 

Hasting  lattan  Heapital,  uao-Grand. 

Tahteqaah.  OUahoaa  M4M 
Director,  Talihinn  Senrtoe  Unit  Taiifaina 

hadian  HospiiaL  TaUana.  QUahonH  74S71 
Director.  John  AndesMBUamerial  Health 

Center.  USPHS  Intfan-Hedft  Center. 

Broken  Bow.  OklahoaM  747X8 
Director.  Hugo  Indten  Health  Center.  109  E. 

Maia  Hoga  Oktehoaw  7ma 
Director,  KfcAlester  faidiaii  Heahh  Center, 

McAlester.  Oklahoma  74501 
Director,  Jones  Acedenjr  Indian  Health 

Statioa  Heartsbome.  Oidahoma  74547 
Director.  Phoenix  Area.  Indian  Health 

Service.  9738  N.  10th  Street  Suite  A, 

Phoenix.  Arizona  8S0I0-6B81 
Director.  Colorado  River  Service  Unit.  Parker 

Indian  Hospital  Route  1.  P.O.  Box  12, 

Parker,  Arizona  8S344 
Director,  Beach  Springs  Indian  Health  Center. 

Peach  Springs,  Arizona  86434 
Director,  Chemehuevi  indiaa  Health  Clinic 

Cbeoaehuevi  Valley,  Califiamia  92363 
Director.  Havasupai  Indian  Clinic,  Supi. 

Arizona  8643S 
Director.  Fort  Yuma  Service  Unit 

Winterhaven  Indian  Hospital  P.O.  Box 

1368.  Yuma.  Arizona  85364 
Director.  Riverside  Indian  School  Health 

Center.  8034  Magnolia.  Riverside. 

California  92363 
Director.  Keams  Canyon  Service  Unit  Keams 

Canyon  Indian  Hospital  P.O.  Box  98. 

Keams  Canyon.  Arizona  86034 
Director.  Second  Mesa  Indian  Health  Station, 

General  Delivery.  Second  Mesa.  Arizona 

86043 
Director.  Owyhee  Service  Unit.  Owyhee 

Indian  Hospital  P.O.  Box  212.  Onvyhee. 

Nevada  89832 
Director.  Southern  Bands  Indian  Health 

Clinic  1546  Silver  Eagle  Road.  Elko, 

Nevada  89801 
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Director,  Phoenix  Service  Unit.  Phoenix 
Indian  Medical  Center.  4212  North  16th 
Street.  Mioenix.  Arizona  85018 
Director.  Fort  Mcdowell  Indian  Health 
Station,  c/o  Phoenix  Indian  Medical 
Center.  4212  North  16lh  Street,  Phoenix. 
Arizona  85016 
Director.  Salt  River  Indian  Health  Center. 

Route  1.  Box  115.  Scottsdale,  Arizona  85257 
Director.  Gila  Crossing  Indian  Health  Clinic. 

Route  1.  Box  77a  Laveen.  Arizona  85339 
Director.  San  Lucy  Indian  Health  Station,  c/o 
Phoenix  Indian  Medical  Centar,  4212  North 
16th  Street.  Hioenix.  Arizona  8S016 
Director.  Phoenix  Indian  School  Health 
Center,  c/o  Phoenix  Indian  Medical  Center, 
4212  North  16th  Street.  Phoenix,  Arizona 
85016 
Director.  Sacaton  Service  Unit.  Sacaton 

Indian  Hospital.  Sacaton.  Arizona  85247 
Director.  San  Carlos  Service  Unit,  San  Carlos 
Indian  Hospital,  San  Carios,  Arizona  85550 
Director,  Bylasi  Indian  Health  Clinic,  Bylass. 

Arizona  85530 
Director.  Schurz  Service  Unit.  Schurz  Indian 

Hospital.  Schurz,  Nevada  89427 
Director.  Stewart  Indian  Health  Station. 

Stewart  Nevada  89437 
Director,  Fort  McDennitt  Indian  Health 
Station.  P.O.  Box  475.  McDennitt.  Nevada 
89421 
Director.  Pyramid  Lake  Indian  Health  Clinic, 

Nixon.  Nevada  89424 
Director.  Unitah  and  Ouray  Service  Unit  Port 
Duchesne  Indian  Health  Center.  P.O.  Box 
160.  Fort  Duchesne,  Utah  84026 
Director.  Whiteriver  Service  Unit  Whiteriver 
Indian  Hospital.  Whiteriver.  Arizona  85941 
Director.  Cibicue  Indian  Health  Center, 

Cibicue.  Arizona  85911 
Director.  Portland  Area.  Indian  Health 
Service.  Room  476,  Federal  Building,  1220 
Southwest  Third  Avenue,  Portland,  Oreson 
97204-2892 
Director.  Chemawa  Indian  Health  Center. 
3750  Hazelgreen  Road.  NE.,  Salem,  Oreson 
97303 
Director,  Colville  Service  Unit,  Colville 
Indian  Health  Center,  Nespelem, 
Washington,  99155 
Director.  Inchellium  Indian  Health  Center, 

Inchelium,  Washington  99138 
Director,  Fort  Hall  Service  Unit  Fort  Hall 
Indian  Health  Center.  P.O.  Box  317.  Fort 
Hall,  Idaho  83203 
Director,  Northern  Idaho  Service  Unit 
Northern  Idaho  Indian  Health  Center,  P.O. 
Drawer  376,  Lapawai,  Idaho  83540 
Director.  Kamiah  Indian  Health  Station, 

Kamiah,  Idaho  83536 
Director,  Coeur  d'Alene  Indian  Health 
Station,  Coeur  d'Alene,  Idaho  83814 
Director,  Warm  Springs  Service  Unit.  Warm 
Springs  Indian  Health  Center,  Warm 
Springs,  Oregon  97761 
Director,  Pugef  Sound  Service  Unit,  Kitsap 
Indian  Health  Center,  1212  South  Judkins, 
Seattle,  Washington  98144 
Director.  Yakima  Service  Unit,  Yakima  Indian 
Health  Center.  Route  1.  Box  1104, 
Toppenish,  Washington,  98948 
Director,  Umatilla  Service  Unit,  Yellowhawk 
Indian  Health  Center,  P.O.  Box  159, 
Pendleton,  Oregon  97801 
Director,  Taholah  Service  Unit,  Taholah 
Indian  Health  Center.  P.O.  Box  219, 
Taholah,  Washington  98587 


Director,  Queels  Indian  Health  Station,  c/o 
Service  Unit  Director,  Taholah  Indian 
Health  Center,  P.O.  Box  219,  Taholah, 
Washington  98587 
Director,  Neah  Bay  Service  Unit,  Neah  Bay 
Indian  Health  Center,  P.O.  Box  418,  Neah 
Bay,  Washington  98357 
Director.  Northwest  Washington  Service 
Unit.  Lummi  Indian  Health  Center.  2592 
Kwina  Road.  Bellingham.  Washincton 
98225 
Director.  Wellp|nit  Service  Unit  Wellpinit 
Indian  Health  Center.  P.O.  Box  391. 
Wellpinit.  Washington  99040 
Director.  Tucsoo  Program  Office,  Indian 
Health  Service.  P.O.  Box  11340.  Tucson, 
Arizona  85734 
Director,  Sells  Service  Unit  Sells  Indian 

Hospital,  Sell*.  Arizona  86634 
Director,  Santa  Rosa  Indian  Health  Center, 
Star  Route.  Box  71.  Sells,  Arizona  85634 
Director,  San  Xavier  Indian  Health  Center. 

Tucson.  Arizona  85734 
Director,  Nashville  Program  Office.  Indian 
Health  Service,  Oak  Towers  Building.  1101 
Kermit  Drive.  Suite  810.  Nashville. 
Tennessee  37217-2191 
Director,  Cherokee  Service  Unit.  Cherokee 
Indian  Hospital,  Cherokee,  North  Carolina 
28719 
Program  Office  Director,  California  Program 
Office.  Indian  Health  Service.  2999  Fulton 
Avenue,  Sacramento,  California  95821 

Appendix  2— Federal  Archives  and  Records 
Centers 

District  of  Columbia,  Maryland  (except  U.S. 
Court  Records  for  Maryland] 
Washington  National  Records  Center,  4205 
Suitland  Road,  Suifland,  Maryland  20409 
GSA  Region  1— Connecticut,  Maine,  and 
Rhode  Island 
Federal  Archives  and  Records  Center.  380 
Trapelo  Road.  Waltham,  MA  02154 
GSA  Region  2— New  York 
Federal  Archiwes  and  Records  Center. 
Military  Ocean  Terminal,  Bldg.  22. 
Bayonne,  NJ  07002 
GSA  Region  3 — Pennsylvania 
Federal  Archives  and  Records  Center,  5000 
Wissahickon  Avenue,  Philadelphia,  PA 
19144 
GSA  Region  4— Alabama.  Florida, 
Mississippi  and  North  Carolina 
Federal  Archives  and  Records  Center,  1557 
St.  Joseph  Avenue,  East  Point,  GA  30344 
GSA  Region  6 — Wisconsin,  Minnesota  and 
U.S.  Court  Racords  for  Michigan 
Federal  Archives  and  Records  Center,  7358 
South  Pulaski  Rd.,  Chicago,  IL  60629 
GSA  Region  5— Michigan  (except  U.S.  Court 
Records) 
Federal  Records  Center,  3150  Springboro 
Road,  Dayton,  OH  45439 
GSA  Region  6— I&nsas,  Iowa  and  Nebraska 
Federal  Archives  and  Records  Center,  2306 
East  Bannister  Rd..  Kansas  City,  MO 
64131 
GSA  Region  7— Louisiana,  New  Mexico, 
Oklahoma  and  Texas 
Federal  Archives  and  Records  Center  P  O 
Box  6216,  Ft.  Worth,  TX  76115 
GSA  Region  8— Colorado,  Wyoming,  Utah, 
Montana,  North  Dakota  and  South 
Dakota 
Federal  Archives  and  Records  Center,  P  O 
Box  25307.  Denver.  CO  80225 


GSA  Region  9— California  (except  Southern 
California)  and  Nevada  (except  Clark 
County) 
Federal  Archives  and  Records  Center,  1000 
Commodore  Drive.  San  Bruno.  CA  94066 

GSA  Region  9— Arizona:  Clark  County. 
Nevada  and  Southern  California 
(Counties  of  San  Luis  Obispo.  Kern.  San 
Bernardino,  Saiita  Barbara,  Ventura,  Los 
Angeles,  Riverside,  Orange,  Imperial 
Inyo,  and  San  Diego] 
Federal  Archives  and  Records  Center, 
24000  Avila  Road,  Laguna  Niguel,  CA 
92877 

GSA  Region  10— Waahington.  Oregon.  Idaho 
and  Alaska 
Federal  Archives  and  Records  Center,  6125 
Sand  Point  Way,  Seattle,  WA  98115 

09-15-0022 


SYSTEM  NAMC 

Accounts  Receivable,  HHS/HRSA/ 
OA. 

SECURITV  CLASSIFICATION: 

None.  I 

SVSTEM  location: 

1.  Chief.  Debt  Management  Branch, 
Division  of  Fiscal  Services,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

2.  Chief,  Financial  Management 
Department,  Gillis  W,  Long  Hansen's 
Disease  Center,  Carville,  Louisiana 
70721. 

3.  Washington  National  Records 
Center.  4205  Suitland  Road,  Washington 
D.C.  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  and  PHS  employees. 

CATEGORIES  OF  RECONOS  IN  THE  SYSTEM: 

Billing  to  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  321  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C.  248). 
Hospitals.  Medical  Examinations,  and 
Medical  Care.  j 

PURPOSE(S): 

To  bill  and  collect  funds  due  the 
Federal  Government.  Records  may  be 
used  by  the  HHS  Audit  Agency  and 
HHS  claims  office  for  audit  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOIN«  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

1.  Information  may  be  provided  to  any 
Government  agency  which  had 
requested  or  arranged  for  treatment  or 
care  of  an  individual  by  the  Bureau  of 
Medical  Services. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
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an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  The  Department  may  disclose 
information  from  this  sysftfn  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

DISCLOSURE  TO  CONSUMEK  REPORIINa 
AOENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b](12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  deKned  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  158a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purposes  of 
this  disclosure  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  HRSA 
to  improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  Gnancial  reliability  of 
applicants.  Ehsclosure  of  records  will  be 
limited  to  the  individual's  name,  Social 
Security  number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount, 
status,  and  history  of  the  claim,  and  the 
agency  or  program  under  which  the 
claim  arose. 


POLICIES  AND  niACnCCS  KMI 
RETmEVMKI,  ACCESSINO,  WgTAIIWIQi,  ANO 
DWPOSINa  OF  RECOIIO*  IN  THE  SVtTIM: 

STORAoe: 

File  Folders. 


RetrievaMe  by  name. 


SAROUARDS: 

1.  Authorized  Users:  Billing  clerks, 
cashiers,  and  HRSA  Hnancial 
management  personnel. 

2.  Physical  Safeguards:  All  documents 
are  protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
and  locked  storage  areas. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  DHHS 
Chapter  45-13  and  Chapter  PHS.hf:  45- 
13  of  the  General  Administration 
Manual. 

RETENTION  AM)  disposal: 

Number  of  years  held:  Until  audited. 
How  destroyed:  Incinerator. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Policy  Coordinating  Official:  Director, 
Division  of  Fiscal  Services,  HRSA,  Room 
16-05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20657. 

Chief,  Debt  Management  Branch, 
Division  of  Fiscal  Services,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

Chief,  Financial  Management 
Department,  Gillis  W.  Long  Hansen's 
Disease  Center,  Cfirville,  Louisiana 
70721. 

NOTIFICATION  PNOCEDUNC: 

Contact  the  Division  of  Fiscal 
Services,  HRSA,  for  records  from  the 
former  PHS  hospitals  and  clinics.  For 
records  pertaining  to  care  at  the  Gillis 
W.  Long  Hansen's  Disease  Center, 
contact  the  Chief,  Financial 
Management  Department  Gillis  W.  Long 
Hansen's  Disease  Center,  Carville, 
Louisiana  707Z1.  Individuals  must 
provide  positive  identification,  such  as 
driver's  license,  passport  voter's 
registration  card,  union  card,  or  a 
written  certification  verifying  his  or  her 
identity. 

RECORD  ACCESS  PROCEDURE 

Same  as  notification  procedures. 
Requesters  should  reasonably  specify 
the  record  contents  being  sought. 

CONTCSTIIM  RECORD  PROCBHMC: 

Write  to  appropriate  Financial 
Management  Offices  as  Hsted  in  the 
NotiHcation  Procedure  and  reasonably 
identify  the  record,  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  with 
supporting  justification. 


RECORD  SOURCE  CATEOORKS. 

From  individual  medical  record. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVmOMS  OF  THE  ACT 


None. 
09-15-OOM 

SYSTEM  NAME: 

Medical  Fellowships  and  Educational 
Loans,  HHS/HRSA/OA. 

SECURfTY  classification: 

None. 

SYSTEM  location: 

Division  of  Fiscal  Services,  Health 
Resources  and  Services  Administration, 
Room  1&-49,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857,  and 
Regional  Federal  Records  Center. 

Washington  National  Records  Center, 
4205 Suitland  Road,  Washington.  DC. 
20409 

CATEGORIES  OF  MOIVBUALS  COVERED  DV  THE 

SYSTEM: 

Applicants  and  redpirats  of 
fellowships,  grants,  and  loans 
administered  by  the  Health  Resources 
and  Services  Administration. 

CATEGORIES  OF  RECOROS  IM  THE  SYSTEM: 

Fellowship,  Grants  and  Loan 
Applications.  Promissory  note  signed  by 
the  individual  receiving  the  loan. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  301  of  the  Public  Health 
Service  Act  as  amended  (42  U.S.C.  241). 
Research  and  Investigations. 

PURPOSl(S): 

To  support  the  HRSA's  accounting 
system  of  obligations  and  payments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCUJDtNO  CATEGORKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  bom  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  OT  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 
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(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AOENCWS: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  fair  Credit 
Reporting  Act  (15  U.S.C.  158a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
{31  U.S.C.  3701(a)(3)).  The  purposes  of 
this  disclosure  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  HRSA 
to  improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  financial  reliability  of 
applicants.  Disclosure  of  records  will  be 
limited  to  the  individual's  name.  Social 
Security  number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount, 
status,  and  history  of  the  claim,  and  the 
agency  or  program  under  which  the 
claim  arose. 

KMJCIES  AND  PRACTICES  FOR  STORINO. 
RETRIEVING,  ACCESSING,  RETAINHM,  AND 
0ISP08IN0  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTV: 

Retrievable  by  name. 
safeguards: 

1.  Authorized  Users:  Accounting 
clerks,  accountants  and  auditors  that 
are  performing  the  accounting  function 
for  this  program. 

2.  Physical  Safeguards:  Files  are  kept 
in  locked  metal  filing  cabinets  during 
lunch  hours  and  nonworking  hours. 
Twenty-four  hour.  7-day  security  guards 
perform  random  checks  on  the  physical 
security  of  the  data.  Files  are  stored  in 
areas  where  fire  and  life  safety  codes 
are  strictly  enforced. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  fiom  the  public  view  and 


from  unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  Privacy 
Act  and  the  foBowing  guidelines. 

Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  OISPOSAL: 

Number  of  years  held:  2  yrs.  1  yr. 
Warehouse.  Number  of  years  held  at 
Federal  Records  Center  before  disposal: 
7  yrs.  How  destroyed:  in  accordance 
with  items  4.b  tnd  4.c  of  Schedule 
3.0SA  General  Records  Schedules. 

system  hanageii(s)  and  address: 

Chief,  Accounting  and  Finance 
Branch,  Division  of  Fiscal  Services, 
Health  Resources  and  Services 
Administration,  Parklawn  Bldg..  Rm.  16- 
16.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

NOTIFICATION  PROCEDURES: 

Requests  must  be  made  to  the  System 
Manager. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  seeking  access  to  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address,  and  at  least  one  piece  of 
tangible  identification  such  as  driver's 
license,  passport,  voter  registration  card, 
or  union  card.  Identification  papers  with 
current  photographs  are  preferred  but 
not  required.  If  a  subject  individual  has 
no  identification  but  is  personally 
known  to  an  agency  employee,  such 
employee  shall  make  a  written  record 
verifying  the  subject  individual's 
identity.  Where  the  subject  individual 
has  no  identification  papers,  the 
responsible  agency  official  shall  require 
that  the  subject  individual  certify  in 
writing  that  he/she  is  the  individual 
whom  he/she  claims  to  be  and  that  he/ 
she  understands  that  the  knowing  and 
willful  request  or  acquisition  of  records 
concerning  an  individual  under  false 
pretenses  is  a  criminal  offense  subject  to 
a  $5,000  fine.  In  eome  situations 
additional  identification  may  be 
requested.  Soma  examples  include  the 
request  for  access  to  (1)  records  which 
contain  sensitive  information.  (2) 
different  records  for  persons  with  the 
same  name,  and  (3)  records  which 
contain  an  apparent  discrepancy 
between  information  contained  in  the 
records  and  that  provided  by  the 
individual  requesting  access  to  the 
record.  No  verification  of  identity  shall 
be  required  where  the  record  is  one 
which  is  required  to  be  disclosed  under 
the  Freedom  of  Information  Act. 


Requests  by  mail:  Request  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identity  of  the 
writer  and  a  reasonable  description  of 
the  record  desired.  Written  requests 
must  contain  the  name  and  address  of 
the  requestor,  his/her  date  of  birth  and 
at  least  one  piece  of  information  which 
is  also  contained  in  the  subject  record, 
and  his/her  signature  for  comparison 
purposes. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored.  ' 


RECORD  ACCESS  PROCEDURES: 

Write  to  System  Manager.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  System  Manager  and 
reasonably  identify  the  record,  specify 
the  information  to  be  contested,  and 
state  the  corrective  action  sought,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individual  applicants  for  loans  supply 
the  information. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


SYSTEM  NAME: 

National  Health  Service  Corps 
(NHSC)  and  Indian  Health  Service  (IHS) 
Pre-Application  recruitment  and 
Provider  File,  HHS/HRSA/BHCDA. 

SECURITY  CLASSIFICATION: 

None. 


SYSTEM  LOCATION: 

National  Health  Service  Corps. 
Parklawn  Building.  5600  Fishers  Lane 
Rockville.  MD  20857,  and  Washington 
National  Records  Center.  4205  Suitland 
Road,  Suitland,  MD  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NHSC  volunteer  or  scholarship 
applicants  who  wish  to  be  assigned  to 
health  manpower  shortage  areas  and 
individuals  who  indicate  an  interest  in 
an  assignment  at  an  Indian  Health 
Service  location. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employment  data,  private  practice 
data,  preference  for  lite-selection, 
personal  and  professional  background 
information. 
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AUTNORITY  FOR  MAINTENANCK  OF  THI 
SYSTEM: 

Section  333  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
254f),  Assignment  of  Corps  Personnel; 
and  Section  338C  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
294v).  Private  Practice. 

PUKPOtEiSy. 

Matching  applicants  for  assignment  to 
health  manpower  shortage  areas  and 
Indian  Health  Service  locations  most 
suited  to  their  interest.  Users*  Used  by 
Regional  Offices,  IHS  Area  OflTices  and 
Service  Units  to  prenegotiate 
assignments.  Used  PHS-wide  for 
recruitment  programs. 

ROUTINC  U8U  OF  RECORDS  MAINTAiNEO  IN 
THE  SYSTEM,  INCUNMNO  CATEOORICS  OF 
USERS  AND  THE  PURMSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  The  Department  may  disclose 
information  &om  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when: 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
ofHcial  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statue,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State,  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 


rule,  regulation  or  order  issued  pursuant 
thereto. 

FOUCIES  AND  FRACTICES  FOR  STORING, 
RET1HEVINQ,  ACCESSINO,  RETAININQ,  AND 

disfosina  of  records  in  the  system: 

storage: 

Manual  files,  computer  tape  and  disk, 
punched  cards. 

retrievabiuty: 

Applicant  name  and  number. 

safeguards: 

1.  Authorized  users:  System  manager, 
Director  and  staff  of  the  Office  of  Data 
Management;  and  the  Chief  and  staff  of 
the  Recruitment  and  Placement  Branch, 
NHSC  and  IHS. 

2.  Physical  Safeguards:  Locked  area 
and  nie  cabinets.  ADP  remote  stations 
and  liles  are  locked  during  non-standard 
working  hours,  with  periodic  checks 
made  by  building  security  force. 
Individual  files  are  in  locked  cabinets 
inside  a  secured  area. 

3.  Procedural  Safeguards:  Codes  by 
which  automatic  files  may  be  accessed 
are  changed  periodically.  This 
procedure  also  includes  deletion  of 
access  codes  when  employees  leave. 
New  employees  are  briefed  and  the 
guard  office  is  notified  of  all  staff 
members  authorized  to  be  in  secured 
area  during  non-standard  working 
hours.  This  list  is  revised  as  employees 
are  gained  or  lost.  Backup  files  are 
maintained  in  an  off-site  facility  with 
fire  extinguishers  and  controlled 
entrances  and  exists. 

These  safeguards  are  in  compliance 
with  Implementation  Guidelines:  DHHS 
Chapter  45-13,  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual;  and  with  the 
DHHS  Information  Resources 
Management  Manual,  Part  6,  "ADP 
Systems  Security." 

RETENTION  AND  DI8P08AU 

Maintained  for  three  years;  the 
historical  tapes  are  sent  to  a  Federal 
records  center  and  the  initial  record  is 
destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  National  Health  Service 
Corps,  BHCDA/HRSA.  Parklawn 
Building,  Room  6-40,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

NOTIFICATION  FNOCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager.  The  System 
Manager  will  then  refer  the  requester  to 
the  appropriate  Regional  Office.  Only 
Regional  Offices  disperse  such  records. 
The  Regional  Health  Administrator  will 
request  individuals  to  provide  positive 
identification,  such  as  a  driver's  license. 


passport,  voter's  registration  card,  union 
card,  or  a  written  certification  verifying 
his  or  her  identity.  Requesters  should 
reasonably  specify  the  record  contents 
being  sought. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notincation  procedures. 
Write  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATEGORIES: 

Letters  of  inquiry.  NHSC  Site 
Selection  Questionnaire;  NHSC  Private 
Practice  Option  Agreements;  and  Bureau 
of  Health  Professions  scholarship  source 
tape. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-15-002S 

SYSTEM  name: 

PHS  Clinical  Affiliation  Trainee 
Recordst  HHS/HRSA/BHCDA. 

SYSTEM  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Gillis  W.  Long  Hansen's  Disease 
Center,  Carville,  Louisiana  70721. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Students  in  PHS  training  programs  or 
serving  clinical  affiliation  in  Gillis  W. 
Long  Hansen's  Disease  Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Transcripts  of  past  education, 
application  for  training,  training 
program  staff  and  clinical  supervisor 
evaluations  and  progress  reports,  course 
grades  and  evidence  of  completion  of 
training  requirements. 

authormr  for  maintenance  of  the 
system: 

Section  320  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C.  255), 
Receipt,  Apprehension,  Treatment  and 
Release  of  Lepers;  Section  321  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  248),  Hospitals,  Medical 
Examinations,  and  Medical  Care;  and 
Section  327A  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C.  254). 
Sharing  of  Medical  Care  Facilities  and 
Resources. 


PuiiPOSE(s): 

To  provide  txtamtinicayan  between 
educational  and  sapaviaoty  staff  ibr 
evaluation  of  trainees. 

ROUTINE  USES  Of  RECORDS  MAIKTMNED  IN 
THE  SYSTEM,  INCLUOINQ  '•-■Tflftlllfft  OF 
USERS  AND  THE  PURI>OSES  Of  SUCH  USES: 

Disclosure  may  be  made: 

1.  To  Educational  Program  staff  of 
affiliated  coUege/muvenky  to  provide 
reports  of  student  trainee's  progress  in 
training: 

2.  To  representatives  of  medical/ 
allied  healrti  training  program 
accreditation  of  PHS  Training  Programs; 

3.  To  prospective  employers  for 
professional  reference; 

4.  To  professional  boards  or 
associations  to  certify  the  student's 
progress  in  or  completion  of  training  as 
required  for  professional  license, 
registration  certification,  etc 

5.  To  a  congressional  ofTice  from  the 
record  of  an  individual  in  response  to  a 
verified  inquiry  from  the  congressional 
office  made  at  the  written  request  of 
that  individual. 

6.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  hrs  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
liUgation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  htigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCEtSMIO.  HETAININai,  AND 

disposino  of  records  in  the  system: 
storase: 

File  Folders. 

RETRIEVASIUTV: 

AlphabeticaHy  by  hst  name. 

SAFEOUARDS: 

1.  Authorized  Users:  Director  of 
Education  at  the  Gillis  W.  Long 


Hansen's  Disease  Center,  work  and  staff 
supervisors  and  administrative 
personnel. 

2.  Physical  Safeguards:  All  documents 
are  protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
and  locked  storage  areas. 

3.  Procedursl  Safeguards:  All  users  of 
personal  infomiation  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office. 

Access  to  records  is  strictly  limited  to 
those  staff  members  tramed  in 
accordance  with  DHHS  Chapter  45-13 
and  Chapter  PHS.hf:  45-13  of  the 
General  Administration  Manual. 

RETENTION  AND  DISPOSAL: 

Number  of  years  heW:  10  years,  then 
destroyed  by  afcredding. 

SYSTEM  MANAQV(S)  AND  ADDRESS: 

Chief,  Personnel  Office,  Gillis  W.  Long 
Hansen's  Disease  Center.  Carville, 
Louisiana  70721. 


NOTIFICATION  I 

The  individual  should  contact  the 
Director.  Gillis  W.  Long  Hansen's 
Disease  Centex,  Carville.  Louisiana 
70721,  and  proride  name,  date  of  birth 
and  approximate  dates  of  training  to 
allow  positive  identification  of  the 
record. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTWra  RECORD  PnOCEOURES: 

Contact  the  iacilify  mentioned  at  the 
address  specified  in  the  notification 
procedures  above,  and  reasonably 
identify  the  record,  specify  the 
information  to  be  contested,  and  state 
corrective  action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATEOORCS: 

Individual,  cKnical  supervisors, 
instructors,  training  program  staff  and 
administrative  personnel  of  facility  and 
affiliated  college/university. 

SYSTEMS  EXEMP1B)  FROM  CERTAIN 
PROVMONS  OF  T«E  ACT: 

None. 
09-15-0029 
SYSTEM  name: 

PHS  Beneficiary-Contract  Medical/ 
Health  Care  Records.  HFS/HRSA/ 
BHCDA. 

security  classwication: 
None. 


system  LDCA-nOK 

1.  Director,  Division  of  Federal 
Occupational  and  Benefictary  Health 
Services,  Bureau  oTHealft  Can 
Delivery  and  Assistance,  Health 
Resources  and  Senrices  AAninistration, 
Room  7-36,  Pariknvn  Ba^cfing,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

2.  U.S.  Public  Health  Service  Health 
Data  Center,  Gillis  W.  Long  Hansen's 
Disease  Center,  Carville.  LA  70721. 

3.  See  Appendix  2  of  Payent  Medical 
Records  System  PHS  Hospital/Clinics, 
0&-15-0007.  for  locatioB  of  Federal 
Records  Centers. 

CATEOORtra  OF  INDnNDUALS  COVBIED  BY  THK 

system: 

Individuals  who  are  or  were  legally 
entitled  to  health  oare  by  the  Pabbc 
Health  Service  and  wbo  have  received 
health  care  from  beahh  professionals  or 
facilities  under  contract  or  agre«nent  to 
the  Public  Health  Service. 

categories  of  records  m  the  system: 

May  include  any  or  all  of  the 
following:  Diagnostic  (laboratory/X-ray , 
etc}  and  treatment  data,  sociologic 
information,  invoioes  for  services, 
eligibility  data  including  employment 
history,  uniformed  services  infonnatiaa 
(empk^ing  services,  service  numbers. 
duty  station,  etc.). 

authorfty  for  maintenance  of  the 
system: 

Section  320  of  the  Public  Health 
Service  Act,  as  amended  (42  U5.C.  255) 
Receipt,  Apprehension,  IVeatment  aiui 
Release  of  Lepers:  Section  321  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  248),  Hospitals  Medical 
Examinations,  and  Medical  Care;  and 
Section  326  of  the  Public  Health  Act  as 
amended  (42  U.S.C.  253),  Services  to 
Coast  Guard,  Coast  and  Geodetic 
Survey,  and  Public  Healtfj  Service. 

pwipose(8):  I 

To  serve  as  a  basis  for  payment  for 
patient  care  and  for  continuity  m  the 
evaluation  of  the  patient's  condition  and 
treatment;  to  furnish  documentary 
evidence  of  the  course  of  the  patient's 
medical  evaluation  and  treatment  to 
document  communications  between  #ie 
responsible  practitioner  and  any  other 
health  prefessionalt  eontriboting  to  the 
patient's  care  and  treatment;  to  verify 
patient  eligibility;  and  to  ensOTe  qnaftty 
assurance,  and  to  monitor  contract 
compliance. 

ROtfBNKUSESOFI 
TMC  SYSTEM,  I 

USERS  AND  THE  PUBPOKS  OF  SUCH  USES: 

1.  LNsclosiHe  may  be  made  to  medical 
laboratories  and  faeilities,  and  Bcm 


Federal  Register  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Notices 42507 


agency  physicians.  Recipients  are 
required  to  maintain  adequate 
safeguards  with  respect  to  such  records. 

2.  To  Department  of  Transportation 
and  Department  of  Commerce  to  report 
results  of  examination  and/or  treatment 
of  that  agency's  personnel. 

3.  To  the  Veterans  Administration  to 
assist  uniformed  services  personnel, 
retirees  and  veterans  to  obtain  medical 
care  or  benefits. 

4.  To  a  Federal  agency,  in  response  to 
its  request,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  record  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

5.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to  a 
verified  inquiry  from  the  congressional 
office  made  at  the  written  request  of 
that  individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is 

(a)  The  Department,  any  component  of 
the  Department,  or  any  employee  of  the 
Department  in  his  or  her  ofRcial 
capacity; 

(b)  The  United  States  where  the 
Department  determines  that  the  claim,  if 
successful,  is  likely  to  directly  affect  the 
operations  of  the  Department  or  any  of 
its  components;  or 

(c)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual. 

disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  elective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

6.  Information  regarding  the 
commission  of  crimes  or  the  reporting  of 
occurrences  of  communicable  diseases, 
tumors,  child  abuse,  births,  deaths, 
alcohol  or  drug  abuse,  etc..  may  be 
disclosed  as  required  by  health 
providers  and  facilities  by  State  law  or 
regulation  of  the  department  of  health  or 
other  agency  of  the  State  or  its 
subdivision  in  which  the  facility  is 
located.  Disclosures  will  be  made  to 
organizations  as  specified  by  the  State 
law  or  regulation,  such  as  births  and 


deaths  to  the  vital  statistics  agency  and 
crimes  to  law  enforcement  agencies. 
Disclosure  of  the  contents  of  records 
which  pertain  to  patient  identity, 
diagnosis,  prognosis  or  treatment  of 
alcohol  or  drug  abuse  is  restricted  under 
the  provisions  of  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulation  42  CFR  Part  2.  as 
authorized  by  21  U.S.C.  1175  and  42 
U.S.C.  4582,  as  amended  by  Pub.  L.  93- 
282. 

POUOES  AND  PfMCnCES  FOR  STOmNO, 
RETIMEVINa,  ACCESSINO,  RETAININO,  AND 
nSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

File  folders. 

retrievabiuty: 

Name,  uniformed  service  number 
(which  is  the  Social  Security  number 
(SSN)).  and/or  Z  number.  "lliose  records 
indexed  by  SSN  are  maintained  and 
retrieved  in  accordance  with  section 
7(a)(2)[8)  of  the  Privacy  Act. 

SAFEGUARDS: 

1.  Authorized  Users:  Supervisory 
contracting  ofTicials  who  review  the 
contractor's  records  annually,  doctors, 
dentists,  nurses,  allied  health 
professionals  and  administrative  staff  in 
the  contractor's  office  or  System 
Manager's  staff. 

2.  Physical  Safeguards:  All  documents 
are  protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
and  locked  storage  areas. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  DHHS 
Chapter  45-13;  and  Chapter  PHS.hf:  45- 
13  of  the  General  Administration 
Manual. 

RETEHmON  AND  NSFOSAL: 

Retained  in  the  contracting 
professional's  facility  files  until  the 
contract  is  terminated.  Then  turned  over 
to  the  Division  of  Federal  Occupational 
and  Beneficiary  Health  Services  for 
transmittal  to  a  new  contracting 
professional  to  the  Medical  Branch, 
Commissioned  Personnel  Operations 
Division,  or  storage  at  a  Federal  Records 
Center.  When  stored  in  a  Federal 
Records  Center,  records  are  stored  for 
50  years  for  active  duty  uniformed 
service  personnel,  and  25  years  for  all 
others.  Destruction  at  that  time  is  in 
accordance  with  standard  practices  of 
the  Federal  Records  Center. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Division  of  Federal 
Occupational  and  Beneficiary  Health 
Services,  Bureau  of  Health  Care 
Delivery  and  Assistance,  Room  7-36, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857;  and  Director,  Gillis 
W.  Long  Hansen's  Disease  Center, 
Carville.  LA  70721. 

NonncATiON  frocedure: 

Inquiries  should  be  addressed  to  the 
facility  where  care  has  been  obtained. 
Individual  must  provide  name, 
beneficiary  category,  date  of  birth, 
service  number/Z  number  (if  applicable] 
and  name  and  location  of  source  of 
contract  care.  Identification  such  as 
driver's  license,  passport,  voter's 
registration  card,  union  card,  or  a 
written  certiHcation  verifying  the 
individual's  identity  is  required.  An 
individual  who  requests  access  to  a 
medical  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 
Requesters  should  also  reasonably 
specify  the  record  content  being  sought. 

record  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 

CONTESTING  RECORDS  PROCEDURES: 

Contact  the  official  at  the  appropriate 
address  specified  in  the  notification 
procedures  above,  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individual,  employers,  other  medical 
care  providers,  families  and  social 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-1S-0036 

SYSTEM  name: 

Indian  Health  Service  Scholarship 
Programs,  HHS/HRSA/IHS. 

SECURmr  classification: 

None. 

SYSTEM  location: 

Scholarship  Branch,  Indian  Health 
Service,  Room  6A-23,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  and 
Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  Maryland 
20409. 


I 


I 
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CATEOOHIESOr 
SYSTEM: 

Persons  who  have  applied  for.  persons 
who  have  been  approved  to  receive, 
persons  who  are  receiving,  and  persons 
who  have  received  scholarship  grant 
funds  administered  by  the  Indian  Health 
Service  (IHS)  since  Jaauary  1978.  such 
as,  but  not  necessarily  ^'-iitpii  to,  the 
Health  Professions  Pregraduate 
Scholarship  Prograra  farlncbuw,  ^te 
Health  Professians  Preparatory 
Scholarship  Program  for  Inrfiany,  and 
the  Health  Professions  Scholarship 
Program. 

CATEQOmE*  OF  RECONOS  M  THS  STSTEM: 

Records  rnclnde  all  grant  appKcations; 
associated  forms  from  selected 
applicants  only:  selection  and 
performance  records;  pi  ogress  reports; 
vouchers  of  expenditures;  and  Social 
Security  mnnbers. 

-  AUTHOfUTY  FOR  MAiNTCMilNCE  OP  THK 
SYSTEM: 

Section  103  of  the  Indian  Health  Care 
Improvement  Act.  25  U.S.C.  1613,  Health 
Professions  PreparatOTy  Scholarship 
Program  for  ladiiuis.  and  the  Health 
Professictns  Pregraduate  Scholarship 
Program  for  Indians. 

Section  104  of  the  Indian  Health  Care 
Improvement  Act,  42  U.S.C.  294y-l, 
Health  Professions  Scholarship  Ppogram. 

Section  4  of  the  Debt  Collection  Act  of 
1982,  Pub.  L.  97-3m,  5  U.S.C.  5514  note. 
Requirement  That  Applicant  Furnish 
Taxpayer  Identifying  Number. 

PURPOSE  OF  THE  SYSTEM: 

The  purpose  of  this  system  of  records 
is  to  select  candidates  for  the  Indian 
Health  Service  scholarship  programs,  to 
monitor  the  scholarship-related 
activities  of  candidates  selected,  and  to 
evaluate  the  effectiveness  of  the 
programs.  Scholarship-related  activities 
are  deHned  as  enrollment  and 
attendance  in  IHS-funded  courses,  the 
receipt  by  the  student  of  a  monthly 
stipend  and  the  expenditure  of  funds  by 
the  student  for  the  purchase  of  suppUes 
(including  books),  equipment,  tuition, 
fees  and  other  reimbursable  and 
justified  expenditures  authorized  by 
IHS. 

Records  may  be  transferred  to  system 
No.  09-15-0045.  "Health  Resources  and 
Services  Administration  Loan 
Repayment/Debt  Management  Records 
System,  HHS/HRSA/OA."  for  debt 
collection  purposes. 


ROUTINE  OSES  OF  I  

THE  SYSTEM,  MGUNMNa  CATEOOtOES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  VMfr 

1.  Records  may  be  chsclosed  to  a 
congressional  office  in  response  to  a 

verified  inquiry  from  that  office  made  at 


the  written  request  of  the  subject 
individual. 

2.  Records  raey  be  disclosed  to 
authorized  persons  employed  by  the 
grantee  institaltan  (the  institution  which 
the  recipient  of  a  scholarship  ^3nt  is 
attending)  a»  needed  for  the 
administration  of  a  scholarship  grant 
award. 

3.  Records  msy  be  disclosed  to  other 
Federal  agendts  that  also  provide 
scholarship  funding  at  the  request  of 
these  Federal  agencies  in  conjunction 
with  a  matching  program  conducted  by 
these  Federal  agencies  to  detect  or 
curtail  fraud  and  abuse  in  Federal 
scholarship  programs,  and  to  collect 
delinquent  loans  or  benefit  payments 
owed  to  the  Federal  Government. 

4.  IHS  will  provide  to  any  persrai 
requesting  it  a  list  of  recipients  of 
scholarship  grasts,  including  the  school 
attended  and  tribal  affiliation  c^each 
recipient. 

5.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  Hkely  to  affiect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

DISCLOSURE  TO  COMSUMER  REPORTINa 
AGENCIES: 

Disclosures  pwsuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  tfie  Fair  Credit 
Reporting  Act  (13  U.&C.  158affi  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(aK3)).  The  purposes  of 
these  disc)osDre»  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enaWe  HRSA 
to  improve  the  quality  of  loan  and 
scholarship  decisions  by  faking  into 


account  tiie  RnanciBl  refiabilrty  of 
applicants.  Disdosnre  of  records  wiH  be 
limited  to  the  mcRvidDars  name.  Social 
Security  rramber  (SW*),  and  other 
information  necessary  to  establish  the 
identity  of  the  fawfividual.  tfie  amount, 
status,  and  history  of  the  clakn.  and  flie 
agency  or  program  mider  which  the 
claim  arose. 


POUCIES  AND  PRACTKCS  FOR 

REnHEWMM,  ACCCTBSSa,  K 

OISPOSWO  OF  MECOMBB  W  TMK  SVSTBtt: 

STORAGE: 

Records  are  maintained  in  folders, 
ledgers,  and  on  electronic  word 
processing  diskettes. 

retrievabiuty: 

Records  which  identify  iodividnal 
persons  are  indexed  by  oanae  or 
identification  nombtr  of  scholarship 
grant  applicant  or  rqcipieal 

safeguards:  | 

1.  Authorized  Users:  Access  is  hmited 
only  to  authorized  pesoonel  in  the 
performance  of  their  duties.  Autfiorized 
personnel  include:  the  system  manager. 
his/her  staff,  IHS  Aaea/Pro^ara 
Scholarship  CoocdiiMitQra,  HiS 
Headquarters  Branch  Chiefs  acting  as 
advisors  to  scholarship  recyjients,  staff 
of  the  IHS  Grants  Maaageneat  CXfice. 
and  IHS  Headquarters  and  Area/ 
Pro-am  Offices. 

2.  Physical  Safeguards:  Paper  reeiwds 
are  stored  in  kicked  file  cafaiaete.  The 
records  storage  aoea  is  seooed  cbrimg 

off-duty  hoars. 

Word  processng  diskettes  are  ^ored 
in  areas  H^iere  fire  and  hie  safiely  codes 
are  strictly  enforced.  Word  processing 
diskettes  are  off-k)aded  and  stored  in 
locked  cabinets  when  not  in  use. 

3.  Procedural  Safeguards:  All  IHS 
personnel  who  make  use  of  records 
contained  in  this  system  are  made 
aware  of  then-  responsibilities  onder  the 
provisions  of  the  Privacy  Act  and  are 
required  to  maintmn  Privacy  Act 
safeguards  with  respect  to  such  records. 

The  records  storage  area  is  not  I^ 
unattended  during  office  hours. 
including  lunch  hours.  Records  are  not 
removed  fi-om  this  area  in  which  they 
are  maintamed  m  the  absence  of  proper 
charge-ort  procedures.  Twenty^oar 
hour,  sewn-day  secofity  gnwds  perform 
random  checks  on  the  physical  security 
of  the  recOTds  storage  area  and  word 
processing  diskettes.  A  data  set  name 
controls  the  release  of  data  to  only 
authorized  users. 

When  copying  records  for  authorized 
purposes,  care  is  takesi  ta  ensure  that 
any  imperfect  pages  are  not  left  hi  the 
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reproductioa  nan  witere  they  can  be 
read,  but  are  destroyed  or  obltteiated 
4.  Implementing  Cuidefiaes;  IMHS 
Chapter  45-13  and  suf^ementary 
Chapter  FHS.bf:  45-13  of  the  General 
Administration  Mutual,  "bifonDation  on 
Individuals  Obtained  in  Grant 
AppKcatian." 

Scholarship  spplicatien  materials  are 
returned  to  unsuccessful  applicants. 
Records  in  the  system  are  retained  by 
IHS  for  osie  year  after  the  final  award 
payment  has  been  made  by  IHS  and  are 
then  retired  to  a  Federal  Records  Center. 
Reooede  aie  skredded  or  bemei  by  Ate 
Federal  Records  Center  fov  years  after 
they  are  leceived. 

Chief.  Sduriarahip  Branch,  Indian 
Health  Sennce,4M9RBkci»LaMvItoom 
6A*^3,  ltodwiB«>.MaiyliMBd  20Wi7.. 


Requests  by  mail  or  in  peisoni  To 
si^stanfiate  the  idenSty  o(  subfect 
individual  uelang  BOOM  to  bi^/ber 
scholarship  graiit  app&catkm  aad/mr 
perfermaneereeord  On  leqaesfer  OMtsl 
provide  hie/hat  aoiMk  w^ataR^-^HMk- 
Grant  JdentifK»tioB^NMdb«>c4Mi  la 
identify  the  record  sought  the  requester 
must  provide  dates  of  attendance, 
sdiooils)  of  attendance,  and  fickl  or 
speciality  or  courses  taken. 

In  addition.  ^  requester  it- JnfnvTed 
that  prowiaioB  (rflbe  S8N  auy  asaist  ilk 
the  veiifiealion  of  the  ideality  of  the 
person  as  well  as  Ae  identifkation  of 
his/her  record.  The  requester  is 
informed  that  provfsioieorh»/her  SSN 
is  voluntary  and  that  the  individual  wiB 
not  be  refined  eccess  to  his/her  record 
for  failure  to  disclose  his/her  SBN. 


Same  as  notificatiaD.  peofiadntes. 
Requesteis  ahseldalso  provide  a 
reasonable  description  of  the  record 
being  sought 

Requesters  may  also  retyiest  an 
accounting  of  disclosures  Aat  have  been 
made  of  their  record,  if  any. 

cowiasiuiaiiacowewmcEauiiEs: 

Contact  flie  System  Manager,  provide 
a  reasonable  description  of  the  record, 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  iufmnwtimi  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

Individuals  whose  records  are 
contained  in  die  systess.  diird  parties 
who  pvovide  references  cenceming  the 


subject  iadividoals.  aad  sdioots  that 
individuals  In  the  syslem  attend  or  have 
attended. 

SVSTEMS  EXCMPTED  mOM  CERTAIN 
FROVtStOMS  OF  THE  acn 

None. 
09-15-0037 
SVSTCMNAIK: 

Public  Health  Service  Scholarship  and 
National  Health  Service  Corps 
Scholarship  Program.  HHS/HRSA/ 
BHCDA. 

SECUMTY  CtilSSinCATIOin 

None. 


SVI 


LOCK 


Division  of  Health  Services 
Scholarrii^  Boseau  of  Health  Care 
Delivery  and  AsoistaBee.  5M0  Fishers 
Lane,  Rockville,  h6>2BBS7. 

IKvisien^ef  Campitter  Reseeach  and 
Tschnoiogy.  ^aH  Budding  12.  geoo 
RockviUe  Pike.  Bethesda.  Mmyland 
20206. 

Washiagton  National  Reoords  Cental. 
420S  Suitland  Road.  Suitland.  MD  2MQB. 


Appycants  for  am)  recipients  of  PiiUic 
Healfli  Service  and  Nation^  Heeltfi 
Service  Corps  Scholarsb^s. 


I  OF  weoaiiDS  m  thr  svsiuk 
Application  and  associated  forms; 
recipient  records  contain  progress 
reports,  payroll  forms,  d^ennent  and 
placement  data,  and  Social  Security 
numbers. 

AUTMOMW 


Section  S3S  of  the  PuMic  Health 
Senrtce  Act  as  amended  (42  U.S^ 
294t),  National  Heahh  Service  Corps 
Scholarship  Ftogtam. 

To  select  and  mnnitnr  acfaolarsfaip 
recipients.  After  the  award  is  made,  the 
Health  Resources  and  Services 
Administration  and  the  Department's 
Central  Payroll  use  the  records  for  the 
following  purposes:  payment  tracking; 
deferment  of  service  obligation;  default, 
placement  and  claims  determination. 


1.  Names,  disciplines,  cinrent  mailing 
addresses,  and  dates  of  graduation  of 
scholarship  recipients  are  made 
available  to  designated  ooiwdinators  at 
each  school  of  medicine,  ostetquthy. 
and  dentistry  particifMting  in  die 
Scholarship  Program  for  ^  porpose  of 


guiding  and  informing  ttiese  recipieirtB 
about  the  natore  of  their  forthcoming 
professionai  service  obUgation  in  health 
manpower  shortage  areas. 

2.  Name  of  sdioFarahip  rec^^ieot 
professional  school  he  or  she  is 
attending  and  the  date  of  graduation  are 
made  available  to  health  professions 
associations  and  other  interested  health 
professions  groups  which  have 
responsibility  for  coordinating  funds 
paid  to  students  from  Federal  and  other 
sources. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(A)  Has  determined  that  the  use  erf 
disclosure  doea  aaH  vkAaie  legal  or 
policy  hmitations  under  wbidi  the 
record  was  provided,  collected,  or 
obtained; 

fB)  H^  determined  that  the  research 
purpose  (1)  CRHROt  be  reesonaMy 
acoomplidbad  unless-tfae  record  is - 
provided  » individaal^  identifiaUe 
form  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  Hiet  additional 
exposure  of  the  record  bight  bring; 

(C}  Has  required  the  recqiients  to — fl> 
establish  reasonable  affaninisteative 
tedmical,  ead  physical  safaganrds  to 
prevent  anaDthaozed  use  of  disdssare 
of  Am  record.  (2)  lemove  or  destroy  die 
information  that  identiftes  the  individual 
at  the  eartiest  timeel  which  renoval  or 
destruction  can  be  acoompliahed 
consistent  with  the  porpose  of  the 
resewT:h  project  snless  the  lec^ncnt  has 
presented  adequate  )nstificirtioa  of  a 
research  or  health  nature  for  retaining 
sndi  infonnatnn.  and  (3)  make  no 
further  nse  or  disdosore  of  the  record 
except: 

(a)  fai  emergency  circumstances 
affecting  the  heelth  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  praject  ander  these  same 
conditions  and  with  written 
authorization  of  the  Department,  (c]  for 
disdosore  to  a  properly  identified 
person  for  die  purpose  of  conducting  an 
audit  related  fo  the  research  project  if 
infonnation  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  wtfa  tlie  purpose  of  the  audit 
or  (d]  when  reqnired  by  law; 

(b)  Has  secured  a  written  statement 
attesting  to  the  redpient's 
understanding  of.  and  wiDingness  to 
abide  by  these  provisions. 

4  EMsdosme  may  be  made  to  a 
con^easional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inqairy  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

5.  The  Department  may  disclose 
infonnation  frotn  this  system  of  records 
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to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
ofHcial  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
liUgation  is  lijcely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  bs»an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

6.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  progress  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State,  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 


OISCUMURE  TO  COMSUMER  REPORTtNO 

AoeNcws: 

Disclosures  pursuant  to  5  U.S.C. 
522a(bKl2):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  158a(0)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purposes  of 
this  disclosure  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  HRSA 
to  improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  financial  reliability  of 
applicants.  Disclosure  of  records  will  be 
limited  to  the  individual's  name.  Social 
Security  number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount, 
status,  and  history  of  the  claim,  and  the 
agency  or  program  under  which  the 
claim  arose. 


KHJCIES  AND  MACTICES  FOR  STORttM, 
RETRIEVINO,  ACCESSINO,  RETAINMMl,  AND 
OtSPOSINO  OF  KCOROS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  magnetic  tape. 


RETRIEVABIUTV: 

Name,  award  number,  university,  or 
Social  Security  Number. 

SAFEGUARDS: 

1.  Authorized  Users: 
Administrative  and  staff  personnel  of 

the  Division  of  Health  Services 
Scholarships.  Of^ce  of  Financing 
Services,  and  the  National  Health 
Service  Corps,  Bureau  of  Health  Care 
Delivery  and  Assistance,  who  have 
responsibility  for  implementing  the 
NHSC  Scholarship  Program. 

2.  Physical  Safeguards: 

Magnetic  tapes,  discs,  other  computer 
equipment,  and  other  forms  of  personal 
data  are  stored  in  areas  where  fire  and 
life  safety  codes  are  strictly  enforced. 
Twenty-four  hour,  7-day  security  guards 
perform  random  checks  on  the  physical 
security  of  the  data.  All  nonautomated 
documents  arc  protected  during  lunch 
hours  and  nonworking  hours  in  locked 
file  cabinets  or  locked  storage  areas. 

3.  Procedural  Safeguards: 

A  password  is  required  to  access  the 
terminal  and  a  data  set  name  controls 
the  release  of  data  to  only  authorized 
users.  All  users  of  personal  information 
in  connection  with  the  performance  of 
their  jobs  (see  Authorized  Users,  above) 
protect  information  from  public  view 
and  from  unauthorized  personnel 
entering  an  unsupervised  office. 

The  foregoing  safeguards  are  in 
accordance  with  DHHS  Chapter  45-13 
and  supplementary  Chapter  PHS.hf:  45- 
13  "Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  General 
Administration  Manual:  and  with  the 
DHHS  Information  Resources 
Management  Manual,  Part  6,  "ADP 
Systems  Security." 

RETENTION  AND  DISPOSAL: 

Applications  of  individuals  not 
selected  for  participation  in  the 
Scholarship  program  are  retained  for  6 
months,  then  destroyed  by  shredding. 
Applications,  contracts,  and  other 
records  of  selectees  to  the  Program  are 
retained  through  the  completion  or  other 
disposition  of  Ihe  Scholarship  service 
obligation,  then  sent  to  the  Federal 
Records  Center  for  an  additional  7-year 
retention  period  and  destroyed  in 
accordance  with  Federal  Records  Center 
disposal  standards. 


SYSTEM  MANA6BI(S)  AND  ADDRESS: 

Director,  Division  of  Health  Services 
Scholarships.  BHCDA,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

NOTIFICATION  PROCCDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  and  provide 
reasonably  specific  information  on  the 
record  contents  being  sought. 

RECORD  ACCESS  procedures: 

Same  as  Notification  Procedures. 

CONTESTING  RECORp  PROCEDURES: 

Contact  the  System  Manager  giving  a 
reasonable  description  of  the  record, 
specify  the  informntion  you  want  to 
contest,  and  state  the  corrective  action 
sought,  with  supporting  Justification. 

RECORD  SOURCE  CAIEQORIES: 

Dean  or  Registrar  of  the  educational 
institution  attended:  internship  and/or 
residency  training  site  supervisor; 
personnel  records  of  the  PHS 
Commissioned  Personnel  Operations 
Division.  Office  of  Personnel 
Management/OASH. 

SYSTEMS  Exannu  from  certain 

PROVISIONS  OF  THE  act: 

None. 
09-15-0038 

SYSTEM  NAME: 

Disability  Claims  of  the  Nursing 
Student  Loan  Program.  HHS/HRSA/ 
BHPr. 


SECURrrV  CLASSIFKUVnON: 

None. 


SYSTEM  location: 

Division  of  Student  Assistance. 
Bureau  of  Health  lYofessions,  Health 
Resources  and  Services  Administration 
Room  &-23,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Washington  National  Records  Center. 
4205  Suitland  Road,  Suitland.  MD  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  cancellation  of  nursing 
student  loans  due  to  disability. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letter  requests  claiming  disability, 
correspondence,  payment 
determinations  and  medical  records  or 
reports. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  836  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
297b),  Nursing  Student  Loan  Provisions. 


Fadwal  Regjrtw  /  Vol  51,  No.  226  /  Monday.  November  24>  1986  /  Notices 


42SU 


PUIWOSE(S): 

To  determine  the  eligibility  of 
applicants  who  request  loan 
cancellation  due  to  total  and  permanent 
disability. 


1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  resposHC  to  a  verified 
inquiry  frora  the  con^esaoiMi)  office 
made  at  the  wnttea  request  of  tbat 
individe^ 

2.  In  itt  event  of  litigation  where  the 
defendant  is 

(a)  The  Department  any  component  of 
the  D^Mrteent,  or  any  eni|rio]wc  of  the 
Dqiartaient  in  his  of  her  official 
capacity; 

(b)  The  United  Stales  where  Ae 
Department  detetiuhies  that  the  dafm,  if 
successftd,  i»  Hcriy  to  cBrectly  affect  the 
operations  of  Urn  Department  or  any  of 
its  conponmrts;  or 

(c)  Any  Department  empli^ee  in  his 
or  her  individiMl  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  empk^ee,  for  exaB^ie  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual'a  mental  or  physical 
conditkm  and  alleged  to  have  arisen 
becauae  of  activities  of  die  Public 
Heddk  Service  in  connection  with  soch 
individual. 

disdosiffe  may  be  made  to  the 
Department  of  Justice  to  enaUe  that 
Department  to  present  an  effiective 
defense,  provided  that  sudi  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  ccrflected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
cany  oat  its  fanctions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rale  or  order  iasned 
pursuant  thereto,  die  relevant  records  in 
the  sjrstem  of  records  may  be  refierred  to 
the  appropriate  agency,  whether 
Federal  State  or  local  charged  with 
enforcing  or  implementinq  the  atatate  or 
rule,  regulation  or  order  issned  pursoant 
thereto. 


pouaesANO 
RETMCVSiQ,  ACCCSSMO, 

lOPNCCOReSMTHB 


stohaoe: 

F^  folders.  Medk^  records  and 
reports  are  teaaporarily  hdd  during 
medical  evaluation  and  then  returned  to 
and  retained  by  normag  aduiol*  epon 
final  determination  o£daim  validity. 


RETMEVAaiUTY: 

Name  of  individual. 

safeguards: 

1.  Authorized  Users:  Access  to 
Borrower's  Files  is  limited  to  only  those 
individuals  within  the  Department 
having  a  substantiated  need  for 
informatioa.  These  individuals  must 
have  available  proof  of  employment 

2.  Hiysical  Safeguards:  File  folders, 
medical  lecnds,  reports  and  other  forms 
of  personal  data  are  stored  in  areas 
where  files  are  locked  or  rooms  locked 
during  oH  duty  hours. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  job  protect 
information  fiom  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
training  in  accordance  with  the  Privacy 
Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual 

nerENTKNS  AND  MSMWAU 

Records  will  be  retained  for  6  years 
after  phase  out  of  loan  program;  1  year 
on  site  and  5  years  at  the  Federal 
Records  Center.  Records  are  disposed  of 
in  accordance  with  the  Records  Control 
Schedule  of  the  Health  Resomces  and 
Servtces  Administration.  Contact  the 
System  Manager  for  the  disposal 
standards. 


SYSTEM  m>NAOEW<Sl  AMD  I 

Chief.  Student  and  Institutional 
Suppwrt  Branch/Division  of  Student 
Assistance.  BHPr/HRSA.  Paii:lawn 
Building  Room  8-38. 5600  Fillers  Lane. 
RockviUe.  MO  20557. 

NonncATioN  pnocEDune: 

Request  must  be  made  to  the  System 
Manager.  An  individual  who  requests 
notification  of.  or  access  to,  a  medical 
record  shall  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  si^ject 
individual  of  its  contoita  at  the 
representative's  discretion. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  seeking  access  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address,  and  at  least  one  piece  of 
tangible  identification  such  as  driver's 
license,  pas^iort.  voter  registration  card 
or  union  card.  Uentification  papers  with 
current  photographs  are  preferred  but 
not  required.  Additional  identification 
may  be  requested  when  there  is  a 


request  for  access  to  records  which 
contain  an  apparent  discrepancy 
between  information  contained  in  the 
record  and  that  provided  by  the 
individual  requesting  access  to  the 
record.  No  verification  of  identity  shall 
be  required  where  the  record  is  one 
which  is  required  to  be  disdosed  under 
the  Freedom  of  Information  Act. 

Requests  by  mail:  Requests  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identity  of  the 
writer  and  a  reasonable  description  of 
the  record  desired.  Written  requests 
must  contain  the  name  and  address  of 
the  re(|uester.  his/her  date  of  birth  and 
at  least  one  piece  of  information  which 
is  also  contained  in  the  subject  record, 
and  his/her  signature  for  cooxparison 
purposes. 

Requests  by  telephone:  Since  poaftive 
identification  of  ttie  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  PROCEOURES: 

Contact  the  Systems  Manager  and 
give  a  reasonable  description  of  the 
record.  An  individual  who  requests 
access  of  a  medical  record  shall  at  the 
time  the  request  is  made,  designate  in 
writing  a  responsible  representative 
who  wiH  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 


Contact  the  System  Manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested,  and 
state  the  corrective  action  sought,  with 
supporting  justification. 

RECORD  SOURCE  CATEOOMES: 

Individual  claimants. 

SYSTEMS  EXEMPTB>  PROM  CCRTAM 

PROVISIONS  or  THE  Acn 
None. 

09-15-0039 

SYSTEM  NAMB 

Disability  Claims  in  the  Health 
Professions  Student  Loan  Program, 
HHS/HRSA/BHPr. 

SECURrrv  CLAsancATioN: 

None. 

SYSTEM  LOCATION: 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Admimstrstion. 
Room  8-23,  Parklawn  Buildii^.  5600 
Fishers  Lane,  RockviUe.  MD  20857. 

Washington  National  Records  Center. 
4205  Suitland  Road.  Suitland.  MD.  20409. 
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CATSOOMn  or  immviouals  covbieo  by  the 
•vstem: 

Applicants  for  canceUation  of  health 
professions  student  loans  due  to 
disability.  These  health  professions  are 
included:  Medicine,  dentistry, 
osteopathy,  optometry,  phaimacy, 
podiatry,  veterinary  medicine. 

CATEQONIES  OF  RECORDS  IN  TNE  SVSTEM: 

Letter  requests  claiming  disability, 
correspondence,  payment 
determinations  and  medical  records  or 
reports. 

MJTHORrrV  FOR  MAMfTCNANCE  OF  THE 
SVSTEM: 

Section  741(d)  of  the  Public  Health 
Service  Act.  as  amended  (42  U.S.C. 
294n),  Health  Prefessions  Student  Loan 
Program  provisions. 

PURPOSE(S): 

To  determine  the  eligibility  of 
applicants  who  request  loan 
cancellation  due  to  total  and  permanent 
disability. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  mCUMMNQ  CATEGORIES  OF 
USERS: 

1.  Disclosure  may  be  made  to  a 
congressional  offlce  from  the  records  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  oiTice 
made  at  the  written  request  of  that 
individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is 

(a)  The  Department,  any  component  of 
the  Department,  or  any  employee  of  the 
Department  in  his  or  her  omcial 
capacity; 

(b)  The  United  States  where  the 
Department  determines  that  the  claim,  if 
successful,  is  likely  to  directly  affect  the 
operations  of  the  Department  or  any  of 
its  components;  or 

(c)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  PubUc 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual. 

disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 


nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto.  1 

POUCIES  AND  FRACnCES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAININO,  AND 
DiSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders.  Medical  records  and 
reports  are  temporarily  held  during 
medical  evaluation  and  then  returned  to 
and  retained  by  health  professions 
schools  upon  final  determination  of 
claim  validity. 

retrievabiuty: 

Name  of  individual. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  to 
Borrower's  Files  is  limited  to  only  those 
individuals  within  the  Department 
having  a  substantiated  need  for 
information.  These  individuals  must 
have  available  proof  of  employment. 

2.  Physical  Safeguards:  File  folders, 
medical  records,  report  and  other  forms 
of  personal  data  are  stored  in  areas 
where  files  are  locked  or  rooms  locked 
during  off  duty  hours. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  thier  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  Privacy 
Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.  hf:  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  disposal: 

Records  will  be  retained  for  6  years 
after  phaseout  of  loan  program;  1  year 
on  site  and  5  years  at  the  Federal 
Records  Center.  Records  are  disposed  of 
in  accordance  with  the  Records  Controls 
Schedule  of  the  Health  Resources  and 
Services  Administration.  Contact  the 
Systems  Manager  for  the  disposal 
standard. 


system  manageii(s)  and  address: 

Chief,  Student  and  Institutional 
Support  Branch/Division  of  Student 
Assistance,  BHPr/HRSA,  Room  8-38. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857. 


NOTIFKATtON  PROCBMJRE: 

Requests  must  be  made  to  the  System 
Manager.  An  individual  who  requests 
notification  of,  or  access  to.  a  medical 
record  shall  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  or  its  contents  at  the 
representative's  discretion. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
speciHc  location  seeking  access  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address,  and  at  least  one  piece  of 
tangible  identification  such  as  driver's 
license,  passport,  voter  registration  card, 
or  union  card.  Identification  papers  with 
current  photographs  are  preferred  but 
not  required.  Additional  identification 
may  be  requested  when  there  is  a 
request  for  access  to  records  which 
contain  an  apparent  discrepancy 
between  information  contained  in  the 
record  and  that  provided  by  the 
individual  requesting  access  to  the 
record.  No  vertificstion  of  identity  shall 
be  required  where  the  record  is  one 
which  is  required  to  be  disclosed  under 
the  Freedom  of  Information  Act. 
Request  by  mail:  Requests  for 
information  and/of  access  to  records 
received  by  mail  contain  information 
providing  the  identity  of  the  writer  and  a 
reasonable  description  of  the  record 
desired.  Written  requests  must  contain 
the  name  and  address  of  the  requester, 
his/her  date  of  birth  and  at  least  one 
piece  of  information  which  is  also 
contained  in  the  subject  record,  and  his/ 
her  signature  for  comparison  purposes. 
Requests  by  telephone:  Since  positive 
identification  of  th«  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  PROCEDURE: 

Contact  the  System  Manager  and  give 
a  reasonable  description  of  die  record. 
An  individual  who  requests  access  of  a 
medical/dental  record  riiall  at  the  time 
the  request  is  made,  designate  in  writing 
a  responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  SystQm  Manager  giving  a 
reasonable  description  of  the  record, 
specify  the  information  you  want  to 
contest,  and  state  the  corrective  action 
sought,  with  supporting  justification. 

RECORD  SOURCE  CATEOORIES: 

Individual  claimants. 
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SYSTEMS  EXEMPTED  PNOM  CERTAIN 
FHOVISIONS  OP  THE  ACT: 

None. 
09-15-0040 

SYSTEM  name: 

Health  Professions  Student  Loan 
Repayment  Program.  HHS/HRSA/BHPr. 

SECUHtTV  CLASSIFICATION: 

None. 

SYSTEM  location: 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-23,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Division  of  Computer  Research  and 
Technology.  NIH  Building  12,  9000 
Rockville  Pike.  Bethesda.  MD  20205. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD  20400. 

CATEOOMES  OP  MOIVIDUALS  COVEWED  BY  THE 
SYSTEM: 

Applicants  for  repayment  of  health 
professions  student  loans — medicine, 
dentist,  osteopathy,  optometry, 
pharmacy,  podiatry,  verterinary 
medicine. 


CATEOOMES  OP  RECORDS  M  THE  SYSTEM: 

Application  and  associated  forms, 
correspondence. 

AUTHORfTV  POR  MAINTENANCE  OP  THE 
SYSTEM: 

Section  741(f)  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
294n),  Health  Professions  Student  Loan 
Program  provisions. 

PURPOSE(S): 

Date  have  been  used  by  Loan 
Repayment  Program  Staff  to  identify  the 
borrowers  participating  in  the  program, 
to  determine  eligibility  of  loan 
applicants,  to  determine  current  status 
of  loan  repayment  agreements,  to 
calculate  amounts  received  under 
agreements,  and  to  compile  and 
generate  managerial  and  statistical 
reports. 

ROUTINE  USES  OP  RECORDS  MANfTAMED  m 
THE  SYSTEM,  WCUiOSIQ  CATSOORKS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

LDisclosure  may  be  made  to  a 
congressional  office  from  the  records  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tirbunal,  when 

(a)  HHS,  or  any  component  thereof;  or 


(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 

-of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
the  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribtmal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

POLICIES  AND  PRACTICES  POR  STORINO, 
RETRKVNia,  ACCESSHMI,  RETAHMNO,  AND 
DISPOSING  OP  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

File  folders  and  magnetic  tapes. 

retrievarmjty: 

Name  of  individual. 

sapeouards: 

1.  Authorized  Users:  Access  to 
Borrower's  Files  is  limited  to  only 
those  individuals  within  the  Department 
having  a  substantiated  need  for 
information.  These  individuals  must 
have  available  proof  of  employment. 

2.  Physical  safeguards:  AJl  files 

are  kept  in  standard  locking  file  cabinets 
which  are  locked  during  non-duty  hours. 
Magnetic  tapes  and  computer  equipment 
are  access  controlled  by  system 
manager. 

3.  Fhrocedural  Safeguards:  A  password 
is  required  to  access  the  terminal  and  a 
data  set  name  controls  the  release  of 
data  to  only  authorized  users.  All  users 
of  personal  information  in  connection 
with  the  performance  of  their  jobs 
protect  information  from  public  view 
and  from  unauthorized  personnel 


entering  an  unsupervised  office.  Access 
to  records  is  strictly  limited  to  those 
staff  members  trained  in  accordance 
with  the  Privacy  Act. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual;  and  the  DHHS 
Information  Resources  Management 
Manual,  Part  6,  "ADP  Systems  Security." 

retention  AND  disposal: 

Records  will  be  retained  for  6  years 
after  completion  of  the  service 
obligation  or  repayment  to  the  Secretary 
in  cases  of  default;  1  year  on  site  and  5 
years  at  the  National  Records  Center. 
Records  on  magnetic  tape  are  retained 
for  5  years  and  then  they  are  destroyed. 
Records  are  disposed  of  in  accordance 
with  the  Records  Control  Schedule  of 
the  Health  Resources  and  Services 
Administration.  Contact  the  System 
Manager  for  the  disposal  standard. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Student  and  Institutional 
Support  Branch/Division  of  Student 
Assistance,  BHPr/HRSA.  Room  8-38, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  made  to  the  System 
Manager. 

Requst  in  person:  A  subject  individual 
who  appears  in  person  at  a  specific 
location  seeking  access  or  disclosure  of 
records  relating  to  him/her  shall  provide 
his/her  name,  current  address,  and  at 
least  one  piece  of  tangible  identification 
such  as  driver's  license,  passport,  voter 
registration  card,  or  union  card. 
Identification  papers  with  current 
photographs  are  preferred  but  not 
required.  Additional  identification  may 
be  requested  when  there  is  a  request  for 
access  to  records  which  contain  an 
apparent  discrepancy  between 
information  contained  in  the  record  and 
that  provided  by  the  individual 
requesting  access  to  the  record.  No 
verification  of  identity  shall  be  required 
where  the  record  is  one  which  is 
required  to  be  disclosed  under  the 
Freedom  of  Information  Act. 

Requests  by  mail:  Requests  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identity  of  the 
writer  and  a  reasonable  description  of 
the  record  desired.  Written  requests 
must  contain  the  name  and  address  of 
the  requester,  his/her  date  of  birth  and 
at  least  one  piece  of  information  which 
is  also  contained  in  the  subject  record, 
and  his/her  signature  for  comparison 
purposes. 
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Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 


Contact  the  System  Manager  and  give 
a  reasonable  description  of  the  record. 

CONTESTWa  RCCOKO  PROCCOURES: 

Contact  the  System  Manager  giving  a 
reasonable  description  of  the  record, 
specify  the  information  you  want  to 
contest,  and  state  the  corrective  action 
sought,  with  supporting  justification. 

mCORO  SOURCE  CATEOORIES: 

Applicant,  applicant's  health 
professions  school  and  lending 
institutions. 

tvsmM  exmnitu  from  certain 

MOVmONS  OF  THE  ACT: 

None. 
09-15-0041 
■VSTEM  NAME: 

Health  Professions  Student  Loan 
Cancellation.  HHS/HRSA/BHPr. 

SECURmr  CLAMinCATION: 

None. 

SYSTEM  LOCATHMC 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-23,  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

cateoories  ot  munviouals  covered  by  the 
system: 

Applicants  for  health  professions 
student  loan  cancellation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  and  associated  forms, 
correspondence. 

AUTNORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  741(f)  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
294n),  Health  Professions  Student  Loan 
Program  provisions. 

PURPOSE(S): 

To  identify  students  participating  in 
the  cancellation  program.  To  compile 
and  generate  managerial  and  statistical 
reports  for  program  evaluation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCLUDWe  CATEOORIES  OF 
USERS  AND  THE  PURFOSES  OF  SUCH  USES; 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  records  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 


2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
indivudal  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  Iflcely  to  affect  HHS  or  any 
of  its  components, 

is  a  parfy  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
Htigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  or  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State  or  local,  charged  with 
enforcing  or  inplementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

POUCIES  AND  PRACTICES  FOR  STORINa, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE:  j 

File  folders. 

retrievabiuty: 

Name  of  individual. 

safeguards: 

1.  Authorized  Users:  Access  to 
Borrower's  Fifes  is  limited  to  only  those 
individuals  within  the  Department 
having  a  substantiated  need  for 
information,  lliese  individuals  must 
have  available  proof  of  employment. 

2.  Physical  Safeguards:  All  folders  are 
kept  in  standard  locking  file  cabinets 
which  are  locked  during  non-duty  hours. 
Rooms  are  locked  during  non-duty 
hours. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 


unauthorized  pefsoanel  entering  an 
unsupervised  offlce.  AccesB  to  records  is 
strictiy  limited  to  those  staff  members 
trained  in  accordance  with  the  Privacy 
Act.  ' 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS  ht  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  for  5  years 
after  retirement  of  the  completion  of  the 
request  of  cancellation  of  the  loan. 
Records  are  disposed  of  in  accordance 
with  the  Records  Contivl  Schedule  of 
the  Health  Resources  and  Services 
Administration.  Contact  the  System 
Manager  for  the  disposal  standard. 

SYSTEM  MANAGERCa)  AND  ADDRESS: 

Chief,  Student  and  Institutional 
Support  Branch/Division  of  Student 
Assistance,  BHPr/HRSA,  Room  8-38, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857. 

NOTIFICATION  FROCIOURE: 

Requests  must  be  made  to  the 
Systems  Manager. 

Requests  in  person:  A  subject 
individual  who  ajipean  in  person  at  a 
specific  location  seeking  access  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address,  and  at  least  cme  piece  of 
tangible  identification  such  as  a  driver's 
license,  passport,  voter  registration  card, 
or  union  card.  Identification  paper  with 
current  photographs  are  preferred  but 
not  required.  Additional  identification 
may  be  requested  when  there  is  a 
request  for  access  to  records  which 
contain  an  apparent  discrepancy 
between  information  contained  in  the 
record  and  that  provided  by  the 
individual  requesting  access  to  the 
record.  No  verification  of  identify  shaU 
be  required  where  the  record  is  one 
which  is  required  to  be  disclosed  under 
the  Freedom  of  Iniormation  Act 

Requests  by  mail:  Requests  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identify  of  the 
writer  and  a  reasonable  description  of 
the  record  desired.  Written  requests 
must  contain  the  name  and  address  of 
the  requester,  his/her  date  of  birth  and 
at  least  one  piece  of  information  which 
is  also  contained  in  the  subject  record, 
and  his/her  signature  for  comparison 
purposes. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 
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RECORD  ACCESS  PROCEDURE: 

Contact  the  System  Manager  and  give 
a  reasonable  description  of  the  record. 

CONTESTINO  RECORD  PROCEDURE: 

Contact  the  System  Manager  giving  a 
reasonable  description  of  the  record, 
specify  the  information  you  want  to 
contest,  and  state  the  corrective  action 
sought,  with  supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Applicant,  school  and  State  Health 
Authority. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-15-0042 

svsTEM  name: 

Physician  Shortage  Area  Scholarship 
Program,  HHS/HRS/BHCDA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Division  of  Health  Services 
Scholarships,  Bureau  of  Health  Care 
Delivery  and  Assistance,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

Division  of  Computer  Research  and 
Technology,  NIH,  Building  12,  9000 
Rockville  Pike,  Bethesda.  MD  20205. 

Washington  National  Records  Center, 
4205  Suitland  Road.  Suitland.  MD  20409. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Applicants  for  the  recipients  of 
Physician  Shortage  Area  grants  in  the 
field  of  medicine  and  osteopathy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Grant  applications,  awards,  and 
correspondence. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  409(b]  of  the  Health 
Professions  Educational  Assistance  Act 
of  1976,  (42  U.S.C.  25gg). 

PURPOSE(S): 

To  select  award  recipients,  and  to 
monitor  their  payments,  their  continued 
eligibility,  and  their  placement  in  health 
manpower  shortage  areas  in  fulHllment 
of  their  service  obligations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCUNNNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 


2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
ofHcial  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so}  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  revelant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute  or  rule,  regulation  or  order  issued 
pursuant  thereto. 

DtSCLOSURE  TO  CONSUMER  REPORTING 
AGENCICS: 

Disclosures  pursuant  to  5  U.S.C 
552a(b](12]:  Disclosures  may  be  made 
&om  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  158a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purposes  of 
this  disclosure  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  of  their  credit 
records,  and  (2)  to  enable  HRSA  to 
improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  financial  reliability  of 
applicants.  Disclosure  of  records  will  be 
limited  to  the  individual's  name,  Social 
Security  number  (SSN).  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount, 
status,  and  history  of  the  claim,  and  the 


agency  or  program  under  which  the 
claim  arose. 

POLKIES  AND  PRACTICES  FOR  STORmO, 
RETRIEVING,  ACCESSIWO,  RETAININO,  AND 
DISPOSING  OF  RECORDS  Ht  THE  SYSTEM: 

STORAGE: 

File  folders  and  magnetic  tape. 

RETRIEVABILmr: 

Name  or  program  ID  number. 

safeguards: 

1.  Authorized  Users: 
Administrative  and  staff  personnel  of 

the  Division  of  Health  Services 
Scholarships  and  other  components  of 
the  Bureau  of  Health  Care  Delivery  and 
Assistance  who  have  responsibility  for 
implementing  the  NHSC  Scholarship 
Program. 

2.  Physical  Safeguards: 

Magnetic  tapes,  disks,  other  computer 
equipment  and  other  forms  of  personal 
data  are  stored  in  areas  where  fire  and 
life  safety  codes  are  strictly  enforced. 
Twenty-four  hour,  7-day  security  guards 
perform  random  checks  on  the  physical 
security  of  the  data.  All  docimients  are 
protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
or  locked  storage  areas. 

3.  Procedural  Safeguards: 

A  password  is  required  to  access  the 
terminal  and  a  data  set  name  controls 
the  release  of  data  to  only  authorized 
users.  All  users  of  personal  information 
in  connection  with  the  performance  of 
their  jobs  protect  information  from 
public  view  and  fi-om  unauthorized 
personnel  entering  an  unsupervised 
office.  Access  to  records  is  strictly 
limited  to  those  staff  members  trained  in 
accordance  with  the  Privacy  Act. 

Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual;  and  the  DHHS 
Information  Resources  Management 
Manual,  Part  6,  "ADP  Systems  Security." 

RETENTION  AND  disposal: 

Applications,  contracts  and  other 
records  of  selectees  to  the  program  are 
retained  through  the  completion  or  other 
disposition  of  the  scholarship  service 
obligation.  The  records  are  then  sent  to 
the  Federal  Records  Center  for  a  seven 
year  retention  period  and  then  disposed 
of  in  accordance  with  the  Health 
Resources  and  Services  Administration 
Records  Control  Schedule. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Division  of  Health  Services 
Scholarships,  BHCDA,  5600  Fishers 
Lane,  Rockville,  MD  20857. 


42516 


Fadwl  Ragrter/ 


I 


Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Notices 


MOmCATIOHl 

To  detennine  if  a  record  exists,  write 
to  the  System  Manager.  Individual  must 
provide  poaitive  idcntifiBatioB.  such  as 
driver's  licenee.  pasapovt.  voter's 
registration  card,  onion  card,  or  a 
written  certification  verifying  his  or  her 
identity.  Requestors  should  also 
reasonably  specify  the  record  contents 
being  sought. 


RCCdlD  Access  I 

Same  as  Notification  Procedures. 

CONTESTINa  RECORD  PROCSOURBS: 

Contact  the  System  Manager  giving  a 
reasonable  description  of  the  record, 
specify  the  information  you  want  to 
contest,  and  state  the  corrective  action 
sought,  with  supporting  justification. 

mcoRo  souNCK  CATsaomn: 

Applicant  and  applicant's  healA 
professions  school. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

movwiOMS  OP  TMc  act: 

None. 

0»-15-«M3 

SYSTEM  name: 

Cuban  Loan  Program.  HHS/HRSA/ 

SECURmr  classification: 

None. 

'  system  location: 

Debt  Management  Branch,  Drvision  of 
Fiscal  Services,  OA/HRSA.  Room  16A- 
08,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland.  MD  20409. 

CATEOORIES  OF  RiOIVIOWALS  COVBIEO  SY  THE 

system: 

Applicants  and  recipients  of  Cuban 
Loan  for  medical  students. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications,  and  associated  forms, 
correspondence. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Migration  and  Refugee  Assistance  Act 
ofl962(8U.SXLl255). 

PURPOSE(S): 

The  purposes  of  this  record  system 
are  to: 

(a)  Maintain,  by  borrower,  all 
information  relative  to  the  application 
for  and/or  awarding  of  a  medical  school 
loan  to  an  individual  who  qualifies 
under  the  Migration  and  Refugee 
Assistance  Act; 

(b)  Provide  proof  of  the  notice  of 
award,  amount  of  original  indebtedness 
and  repayment  schedule;  and 


(c)  Support  all  repayment  claims  and/ 
or  necessary  collection  actions  until  the 
loan  obligation  is  satisfied. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  l«CUIDINQ  CATEOORIES  OF 
USERS  AND  THE  niRROSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to 
congressional  office  fitjm  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal  when 

(a)  HHS.  or  any  component  thereof;  or 
{b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  [or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  Unfted  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  whch  the  records  were 
collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

DISCLOSURE  TO  CONSUMER  REPORTTINO 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  158a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purposes  of 
this  disclosure  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 


by  making  these  debt*  p»1  irf  (heir 
credit  records,  aad  (2)  to  enable  HRSA 
to  improve  the  qaaJity  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  financial  relfability  of 
applicants.  Disdasnre  of  records  will  be 
limited  to  the  individual's  name.  Social 
Security  number  (SSN),  and  odier 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount 
status,  and  histoiy  of  the  claim,  and  the 
agency  or  program  under  which  the 
claim  arose. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCCSSWG.  RETAINMO,  AND 
DISPOSING  OF  RECOIIDG  M  THE  SYSTEM: 

STORAGE: 

Files  of  individual  borrowers  are 
maintained  in  a  standard  upright  file 
cabinet.  All  original  promissory  notes 
are  kept  in  a  fire-proof  file  safe. 


RETRIEVABiUTY: 

All  record  files  are  maintained  and 
indexed  alphabetically  by  last  name  and 
can  be  retrieved  accordingly. 

SAFEGUARDS:  I 

1.  Authorized  l^ers:  Access  to 
Borrower's  Files  is  limited  to  only  those 
individuals  within  the  Department 
having  a  substantiated  need  for 
information.  These  individuals  must 
have  available  proof  of  employment. 

2.  Wiysical  Safeguards:  All  folders  are 
kept  in  standard  up-right  locking  file 
cabients  which  art  locked  during  noa- 
duty  hours.  Original  Promissory  Notes 
are  maintained  in  a  fire-proof  file  safe. 
Twenty-four  hour,  seven  days  a  week, 
security  guards  perform  random  checks 
on  the  physical  security  of  the  data. 

3.  Procedural  safegnards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  fit)m  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Access  to  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  Privacy 
y\ct. 

Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHSJif:  45-13  of  the  General 
Administration  Manual;  and  the  DHHS 
Information  Resources  Manfigement 
Manual,  Part  6,  "ADP  Systems  Security." 

RETENTION  AND  OISPQ8AU 

Records  will  remaia  onsite  until  all 
financial  obligations  have  been 
satisfied.  Records  will  then  be 
forwarded  to  the  Federal  Records 
Center  for  10  years. 

Records  are  disposed  of  in  accordance 
with  the  Records  Control  Schedule  of 
the  Health  Resources  and  Services 
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Administration.  Contact  the  System 
Manager  for  the  disposal  standard. 

SYSTEM  MANAGER(S)  ANO  AODIWSS: 

Chief,  Debt  Management  Branch, 
Division  of  Fiscal  Services^  OA/HRSA. 
Room  16A-08,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

NOTIFICATION  PROCEDUIIE: 

To  determine  if  a  record  exists,  an 
individual  must  either  come  to  the  office 
or  write  to  the  System  Manager. 
Individuals  in  either  case,  must  provide 
positive  identification,  such  as  a  driver's 
license,  passport,  voters  registration, 
union  card,  or  a  written  certification 
verifying  his  or  her  identity.  The  person 
should  th«n  be  able  to  reasonably 
specify  the  contents  of  die  record  being 
sought. 

RECORD  ACCESS  PROCSOUMC 

Contact  the  System  Manager  and  give 
a  reasonable  descriptioa  of  the  reconl. 


CONIfeSIIMt  RECORD  I 

To  contest  the  contents  of  a  record,  an 
individual  must  contact  the  System 
Manager,  identify  him  or  herself  and 
give  a  reasonable  description  of  the 
record.  He  or  she  rnnsl  then  specify  the 
information  being  contested  and  state 
the  corrective  action  being  sought,  with 
supporting  justiflcatlon. 

RECORD  SOURCE  CATEGORIES: 

Applicant  and  applicant's  health 
professions  scbooL 

SYSTEMS  EXEMTTEO  mOH  CSHTAIH 
PflOVISiONS  OF  TflE  ACT 

None. 
09-15-0044 

SYSTEM  NAME: 

Health  Education  Assistance  Loan 
Program  (HEAL)  Loan  Cantrol  Master 
File,  HHS/HRSA/BHPr. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Division  of  Student  Assistance, 
Bureao  of  Health  IVofessions,  Health 
Resources  and  Services  Administration, 
Room  8-23,  Paridawn  Building,  5600 
Fishers  Lane,  Rodcville,  MD  20657. 

Records  are  also  located  at  contractor 
sites.  A  list  of  contaador  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  System  Manager. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  hS)  20409. 

cateooriss  of  wornouals  covered  by  the 
systcm; 

Applicants  for  and  recipients  of 
Health  Education  Assistance  Loans. 


CATEOORIES  OF  RECORDS  «i  THE  SYSTEM: 

Contains  name,  social  security 
number  or  other  identifying  nuaiber, 
birthdate,  demo^aphic  back^ouod. 
educational  stasis,  loan  location  and 
status,  and  Hnancial  information  about 
the  individual  for  whom  the  record  is 
maintained.  Contains  lender  and  school 
identincation. 

AUTHORfTY  FOR  MAIMTCNANCC  OF  TME 
SYSTEM: 

Sectioos  727  and  728  of  the  Public 
Health  Service  Act  as  amended  (42 
U.S.C.  294),  which  authorize  die 
establishment  of  a  Federal  pro^^am  of 
student  loan  insurance; 

Section  739  of  the  Public  Health 
Service  Act.  as  amended  (42  U.S.C. 
2941),  which  directs  the  Secretary  to 
require  institutions  to  provide 
information  for  each  student  who  has  a 
loan; 

Debt  Collection  Act  of  1982  (5  U.S.C. 
5514  note]:  and 

Section  222  of  the  Health  Professions 
Training  Assistant  Act  of  1985  (50  U.S.C. 
App.  462  note],  which  provides  for  a 
study  on  compliance  with  the  Selective 
Service  Act. 

PURPOSE(S): 

Purpose  of  this  system  is  (1)  to 
identify  students  participating  in  the 
HEAL  Atis^wn;  (2)  to  det«inine 
eligibility  of  loan  applicants  and  to 
compute  insurance  premium  for  Federal 
insurance;  (3)  to  monitor  the  loan  status 
of  HEAL  recipients,  which  includes  the 
collection  of  overdue  debts  owed  under 
the  HEAL  Program;  and  (4]  to  compile 
and  generate  managerial  and  statistical 
reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTBI,  RKUMMIM  CATCWMRCS  OF 
USERS  AMD  TMK  FURHMKS  DF  SUCN  USES: 

1.  Diaclosnre  may  be  made  to  Federal, 
State,  or  local  agencies,  to  private 
parties  such  as  relatives,  present  and 
former  ei^loyers,  business  and 
personal  aasociates,  educational  and 
financial  institutions,  and  collection 
agencies.  The  purpose  of  such 
disclosures  is  to  verify  the  identity  of 
the  loan  applicant,  to  determine  program 
eligibility  aiid  benefits,  to  enforce  the 
conditions  or  terms  of  the  loan,  to 
counsel  the  borrower  in  repayment 
efforts,  to  investigate  possible  fraud  and 
abuse,  to  verify  compliance  with 
program  regulations,  and  to  locate 
delinquent  borrowers  through  preclaims 
assistance.  Information  may  be 
disclosed  to  educational  or  financial 
institutions  to  assist  them  in  loan 
management. 

2.  Disdosore  may  be  made  to  a 
Congressional  office  &om  the  record  of 


an  individual  in  response  to  an  inqairy 
from  the  Coo^vssioiial  ofiice  madie  at 
the  request  of  diat  iodividHaL 

3.  The  Department  may  disclose 
information  fom  tida  systeai  (rfreoords 
to  the  Department  of  jiistics,  or  to  a 
court  or  other  tribuBai  when 

(a]  I-IHS.  or  any  component  thereof  or 

(b)  Any  HHS  emphtyee  in  his  or  her 
official  c^Mcity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capadtjr  wbere  tke 
Departmeat  of  fostice  for  hfifS,  wiiere  it 
is  authorized  to  do  ao)  has  a^ved  to 
represent  the  cuipkiyee,  or 

(d]  The  United  States  or  any  agency 
thereof  vidiere  HHS  detenannes  Ifaat  (he 
Utigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  fnstice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  vrith  the 
purpose  for  which  the  records  were 
collected. 

4.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civiL  crimiDaL  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State  or  local,  chaiged  with 
enforcing  or  implementing  the  statute  or 
any  rule,  regulation  or  order  issued 
pursuant  thereto. 

5.  HRSA  will  disclose  from  this 
system  of  records  a  delinquent  debtor's 
name,  address.  Social  Securify  number, 
and  other  information  necessary  to 
identify  him/her;  the  amount  status, 
and  history  of  the  claim,  and  the  agency 
or  program  under  which  the  claim  arose, 
as  follows: 

a.  To  another  Federal  agency  so  diat 
agency  can  effect  a  salary  offset  for 
debts  owed  by  Federal  employees:  if  the 
claim  arose  under  the  Social  Securify 
Act,  the  employee  must  have  agreed  in 
writing  to  the  salary  offset 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  authorized 
administrative  offset  i.e.,  withhold 
money  payable  to  or  held  on  behalf  of 
debtors  oUier  than  Federal  employees. 

c.  To  the  Treasury  Department 
Internal  Revenue  Service  (IRS),  to 
request  a  debtor's  current  mailing 
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addreu  to  locate  him/her  for  purposes 
of  either  collecting  or  compromising  a 
debt,  or  to  have  a  commercial  credit 
report  prepared. 

6.  Records  may  be  disclosed  to  the 
General  Accounting  Office  and  to  the 
Office  of  Management  and  Budget  for 
auditing  financial  obligations  to 
determine  compliance  with 
programmatic,  statutory,  and  regulatory 
provisions. 

7.  HRSiA  may  disclose  information 
from  this  system  of  records  to  a 
consumer  reporting  agency  (credit 
bureau)  to  obtain  a  conunercial  credit 
report  for  the  following  purposes: 

a.  To  establish  creditworthiness  of  a 
loan  applicant:  and 

b.  To  assess  and  verify  the  abiUty  of  a 
debtor  to  repay  debts  owed  to  the 
Federal  Government. 

Disclosures  are  limited  to  the 
individual's  name,  address.  Social 
Security  number  and  other  information 
necessary  to  identify  him/her  the 
funding  being  sought  or  amount  and 
status  of  the  debt;  and  the  program 
under  which  the  application  or  claim  is 
being  processed. 

8.  HRSA  may  disclose  to  the  Treasury 
Department,  Internal  Revenue  Service 
(IRS),  information  about  an  individual 
applying  for  a  loan  under  any  loan 
program  authorized  by  the  Public  Health 
Service  Act  to  find  out  whether  the  loan 
applicant  has  a  delinquent  tax  account 
This  disclosure  is  for  the  sole  purpose  of 
determining  the  applicant's 
creditworthiness  and  is  limited  to  the 
individual's  name,  address.  Social 
Security  number;  other  information 
necessary  to  identify  him/her,  and  the 
pro-am  for  which  the  information  is 
being  obtained. 

9.  HRSA  will  report  to  the  Treasury 
Department,  Internal  Revenue  Service 
(IRS),  as  taxable  income,  the  written-off 
amount  of  a  debt  owed  by  an  individual 
to  the  Federal  Government  when  a  debt 
becomes  partly  or  wholly 
uncollectable — either  because  the  time 
period  for  collection  under  the  statute  of 
limitations  has  expired,  or  becausie  the 
Government  agrees  with  the  individual 
to  forgive  or  compromise  the  debt. 

10.  HRSA  will  disclose  to  debt 
collection  agents,  other  Federal 
agencies,  and  other  third  parties  who 
are  authorized  to  collect  a  Federal  debt, 
information  necessary  to  identify  a 
delinquent  debtor.  Disclosure  will  be 
limited  to  the  debtor's  name,  address. 
Social  Security  number,  and  other 
information  necessary  to  identify  him/ 
her  the  amount,  status,  and  history  of 
the  claim,  and  the  agency  or  program 
under  which  the  claim  arose. 

11.  HRSA  will  disclose  information 
from  this  system  of  records  to  any  third 


party  that  may  have  information  about  a 
delinquent  debtor's  current  address, 
such  as  a  U.S.  post  office,  a  consumer 
reporting  agancy  (credit  bureau],  a  State 
motor  vehicle  administration,  a 
professional  organization,  an  alumni 
association,  etc.,  for  the  purpose  of 
obtaining  the  debtor's  current  address. 
This  disclosive  will  be  limited  to 
information  necessary  to  identify  the 
individual. 

12.  Records  may  be  disclosed  to  the 
Director,  Selective  Service,  for  the 
purpose  of  determining  if  draft  eligible 
students  participating  in  the  HEAL 
program  are  registrants  of  the  Military 
Selective  Senice  System.  Disclosure 
will  be  limited  to  the  eligible  student's 
name  and  other  information  necessary 
to  determine  if  the  individual  is  a 
registrant  of  the  Military  Selective 
Service  System.  The  purpose  of  this 
disclosure  wOl  result  in  aggregate  data 
which  HEAL  program  managers  will  use 
to  determine  if  health  professions 
schools  are  engaged  in  a  pattern  or 
practice  of  not  complying  with  the 
Military  Selective  Service  Act. 

13.  Records  may  be  disclosed  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
assisting  HEAL  program  managers  in 
collating,  compiling,  aggregating,  or 
analyzing  records  used  in  administering 
the  HEAL  program.  Contractors 
maintain,  and  are  also  required  to 
ensure  that  svbcontractors  maintain. 
Privacy  Act  safeguards  with  respect  to 
the  records. 

mscLOSum  to  consumer  reportinq 

AQENCtES: 

Disclosures  pursuant  to  5  U.S.C. 
552(a)(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  158a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  37(ll(a)(3)).  The  purposes  of 
these  disclosures  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  HRSA 
to  improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  financial  reliability  of 
applicants.  Disclosure  of  records  will  be 
limited  to  the  individual's  name.  Social 
Security  number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount, 
status,  and  history  of  the  claim,  and  the 
agency  or  program  under  which  the 
claim  arose. 


policies  and  HUCnCES  FOM  rrOMNO, 
RETmEVma,  ACCtStmO,  RCTAmilML  AND 
DISPOSINO  OF  RCCOmW  IN  TNC  SYSTEM: 

storage: 

Records  are  maintained  in  file  folders, 
magnetic  tape,  and  disc  packs. 

retrievabiuty: 

Social  Security  Number  or  other 
identifying  number. 

SAFEOUARDS:  1 

1.  Authorized  Users:  Access  is  limited 
to  authorized  HEAL  personnel  and 
contractors  responsible  for 
administering  the  HEAL  program. 
Authorized  personnel  include  HEAL 
employees  and  officials,  financial  and 
fiscal  management  personnel,  computer 
personnel,  and  program  managers  who 
have  responsibilities  for  implementing 
the  HEAL  program. 

2.  Physical  Safeguards:  Magnetic 
tapes,  disc  packs,  computer  equipment 
and  other  forms  of  personal  data  are 
stored  in  areas  where  fire  and  life  safety 
codes  are  strictly  enforced.  All 
documents  are  protected  during  lunch 
hours  and  nonworlcing  hours  in  locked 
file  cabinets  or  locked  storage  areas. 
Twenty-four  hour,  seven-day  security 
guards  perform  random  checks  on  the 
physical  security  of  the  records  storage 
areas. 

3.  Procedural  Sffieguards:  A  password 
is  required  to  access  the  terminal  and  a 
data  set  name  controls  the  release  of 
data  to  only  authorized  users.  All  users 
of  personal  information  in  connection 
with  the  performance  of  their  jobs 
protect  information  from  public  view 
and  fit>m  unauthorized  personnel 
entering  an  unsupervised  office. 

Access  to  records  is  stricdy  limited  to 
those  staff  members  trained  in 
accordance  with  the  Privacy  Act  and 
ADP  seciuity  procedures.  Contractors 
are  required  to  maintain,  and  are  also 
required  to  ensure  that  subcontractors 
maintain,  confidentiality  safeguards 
with  respect  to  these  records. 
Contractors  and  subcontractors  are 
instructed  to  make  no  further  disclosure 
of  the  records  exoept  as  authorized  by 
the  System  Manager  and  permitted  by 
the  Privacy  Act  All  individuals  who 
have  access  to  these  records  receive  the 
appropriate  ADP  security  clearances. 
HEAL  personnel  aiake  site  visits  to  ADP 
facilities  for  the  purpose  of  ensuring  that 
ADP  security  procedures  continue  to  be 
met.  Privacy  Act  and  ADP  system 
security  requirements  are  specifically 
included  in  contracts.  The  HRSA  project 
directors,  project  officers,  and  the 
System  Manager  oversee  compliance 
with  these  requirements. 
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4.  Implementing  Guidelines:  The 
safeguardj  describttd  above  were 
established  is  accordanoe  withDHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Admimstration  Manaal;  and  the  DHHS 
Information  ResotBnes  Management 
Mannal.  Part  6,  "ADP  Systems  Security." 


HETEimON  AND  I 

Records  will  be  retained  for  5  years 
after  tlic  loan  is  repaid  (l  year  on  site 
mid  4  years  at  the  Federal  itooords 
Center).  Stored  computer  data  is 
retained  for  aggregate  purposes  and 
then  destro3Fed. 

tVSTEH  lUUIAOEIliS)  AND  AOOHESS: 

Chief;  HEAL  Branch/Divisioa  of 
Student  Assistance.  BHPrjHSLSA.  Room 
8-3a  PatUawn  Bulkiing.  S600  Fishers 
Lane,  Rockville.  MD  20657. 


NOTinCilTION< 

To  fiad  oat  if  the  system  contains 
records  aboot  yon  contact  the  System 
Manager. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  seeking  access  or 
disclosure  of  records  relating  to  him/her 
shaU  provide  his/her  name.  cnrreHt 
address,  and  at  least  one  piece  of 
tangible  identification  sudi  as  driver's 
license,  passport,  voter  registration  card, 
or  union  card.  Identification  papers  wiA 
current  photogfaptis  are  preferred  but 
not  reqiared.  Additional  identification 
may  be  requested  when  there  is  a 
request  for  access  to  teoords  winch 
contain  an  afqiarent  discrepancy 
between  infonaation  contained  in  die 
record  and  that  provided  by  the 
individual  request!^  aoeess  to  the 
record.  No  verification  of  identity  shall 
be  required  where  the  record  is  one 
which  is  required  to  be  disclosed  under 
the  Freedom  of  Information  Act. 

Requests  by  mail:  Written  requests  for 
information  and/or  access  to  rcKxirds 
receivedby  mail  must  contain 
information  providing  iite  identity  of  the 
writer  and  a  reasonable  description  of 
the  record  desired. 

Written  requests  must  contain  die 
name  and  address  of  the  requester,  his/ 
h»  date  of  birth  and  at  least  one  piece 
of  information  whi^  is  also  contained 
in  the  sublet  record,  and  has/her 
signature  for  comparisoD  purposes. 

Requests  by  tetephone:  Ssnee  positive 
identificadon  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  MOCEOURES: 

Same  »s  notification  procedures. 
Requesters  should  also  provide  a 
reasonable  descrq>tion  of  the  record 
being  sought. 


Requesters  aoay  also  request  an 
accounting  of  discloswras  that  have  been 
made  4if.  their  rooopds,  if  ^ly. 

COWTtSTIWO  RECORD  PROCEDURES: 

Contact  the  System  Manager,  provide 
a  reasonable  description  of  the  record, 
spet^  file  information  being  oonteftted, 
the  corrective  action  sought  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
mcomplete,  untimely,  or  irrelevant. 

REGORD  SOURCE  CATEOORieS: 

Individual  loan  recipients,  HEAL 
schools,  lenders,  and  holders  of  HEAL 
loans  and  their  agents. 

•VSmtS  EXEMPTS)  FROM  CERTAIN 

mevmoNS  OF  THE  Acn 

None. 

09-15-0045 
sysTOiNAME: 

Health  Resources  and  Services 
Adaunistratini  Loan  Repayment/Debt 
Managenent  Records  Systems,  HHS/ 
HRSA/QA. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  tOCATNNC 

Division  of  Fiscal  Services,  Office  of 
the  Administrator,  HRSA,  Parklawn 
Bmlding,  Room  16-05,  5«00  Fishers  Lane, 
RockviHe,  MD  20857. 

Bureau  of  Healtfa  PrafessioRs,  HRSA, 
Paridawn  Building,  Room  8-05,  5B00 
Fishers  Lane,  Rodcville,  MD  20657. 

Indian  Health  Service.  HRSA. 
Paridawn  Building,  Room  5A-55,  5600 
Fishers  Lane,  Rodnrille,  MD  20857. 

Bureau  of  Health  Care  Delivery  and 
Assistance,  HRSA,  Paridawn  Building, 
Room  7-05,  5600  Fishers  Lane.  Rockville, 
MD  20857. 

Washmgton  National  Records  Center, 
4205  Suitland  Road,  Washington,  DC 
20409. 

Divisitm  of  Computer  Research  and 
Technology,  NIH,  Building  12,  9000 
Rockville  Pike,  BeOiesda,  MD  20205. 

CAIXOORIfiS  OF  MOIVIOUALS  COVERS)  BY  THE 
SYSTCIC 

Individuals  who  have  received 
student  loans,  scholarships, 
traineesfaips,  or  grant  foods  under  Titles 
m.  Vli.  and  Vm  of  the  Public  Health 
Service  Act.  as  amended,  and  who  are 
delinipient  in  repaying  either  loans  or 
fonds  owed  in  lieu  of  a  service 
obligation  under  such  programs.  The 
individuals  covered  by  this  system 
include  health  professionals  and 
students  in  various  health  professions; 
physicians,  dentists,  phannacists, 
optometrists,  podiatrists,  veterinarians. 


puhlichealth  personnel,  aurses, 
audiafa^sts,  speech  petholosists,  health 
care 'administration  personnel,  medical 
technologist,  chirc^ractors,  clinical 
psychologists,  and  any  other  heaMi 
pMSoonel. 

CATE 


OF  RECOWOS  m  THE  SYS 

Contains  loan  repayment  status, 
amounts  of  student  indebtedness, 
schools  of  attendance  of  boirowers, 
lending  institutions  of  borrowers,  tax 
identification  mnnbera  fSocial  Security 
numbers),  billing  notices,  and 
demographic  information  pertaining  to 
borrowers  funded  by  HRSA. 


AUTHORITY  FOR  MAWTEWAWCC  OF  THE 
.  SVSTEW 

Subpart  n.  Part  D,  Title  in  of  the 
PubKc  Health  Service  Act,  as  amended 
(42  U.S.C.  254d-294y),  National  Health 
Service  Corps  Program,  which  includes 
the  Indian  Health  Scholarship  Program; 

Subpart  I.  Part  C.  "Htle  Vn  of  the 
Public  Health  Service  Act.  as  amended 
(42  U.S.il  294-2941).  Federal  Program  of 
Insured  Loans  to  Graduate  Students  in 
Health  Professions  Schools; 

&ibpart  n.  Part  C.  Title  VII  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.a  284»-294q).  Health 
ProCessioBs  Student  Loans; 

Section  822  of  the  Public  Healdi 
Service  Act.  as  amended  (42  U.S.C. 
296m),  Nurse  PractitioiKr  Programs; 

Section  830  of  the  Public  Health 
Service  Act.  as  amended  (42  U.S.C  297). 
Trainesships  for  Advanced  Training  of 
Professional  Nurses; 

Subpart  H.  Part  B.  Title  VHI  of  the 
Public  Heal*  Service  Act.  as  amended 
(42  U.S.C  297a-297h),  Nursing  Student 
Loans; 

Health  Professions  Educational 
Assistance  Act  of  1976,  Pub.  L  94-484. 
Section  409(b)  (42  U.S.C.  295g); 

Migration  and  Refugee  Assistance  Act 
of  1962.  Pub.  L  87-510  (22  U.S.C  2601); 

Indian  Health  Care  Improvement  Act. 
Pub.  L  94-437.  as  amended  (25  U.S.C. 
1601  et  seq.):  and 

Debt  Collection  Act  of  1982.  Pub.  L. 
97-385  (5  U.S.C  5514  note). 

FURPOSE(S): 

The  purpose  of  the  system  is  to 
protect  the  programnatic  cmd  financial 
integrity  of  Federal  funds  awarded  to 
individuals  through  student  kians, 
scholarships,  traineeships,  and 
educational  grants  administered  by  the 
Health  Resoiuces  and  Services 
Administration  (HRSA).  This  system  is 
maintained  to  ledace  the  amount  of 
outstanding  dei^  oived  to  the  Federal 
GovenunoiL 
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MOUrmc  USM  Or«MOIIM  MMWrAMC^m 
THK  SVSTIM,  MWUNMNO  CATMOVm  OP 
USIRS  AND  THE  nMTOW  OF  JHMM  USfS: 

/     1.  Records  may  be  disclosed  to  a 
congressiona}  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  tlvat 
individual. 

2.  Records  may  be  disclosed  to 
authorized  persons  employed  at 
educational  institutions  where  the 
recipient  received  a  loan,  scholarship,  or 
grant.  The  purpose  of  this  disclosure  is 
to  assist  institutions  in  identifying 
deliriquent  borrowers  and  to  enforce  the 
conditions  and  terms  of  such  loans, 
scholarships  and  grants. 

3.  HRSA  will  disclose  from  this 
system  of  records  a  delinquent  debtor's 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  him/hen  the  amount,  status, 
and  history  of  the  claim,  and  the  agency 
or  program  under  which  the  claim  arose, 
as  follows: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for 
debts  owed  by  Federal  employees;  if  the 
claim  arose  under  the  Social  Security 
Act,  the  employee  must  have  agreed  in 
.  writing, fo.the  salary  offset. 

b.,To  another  Federal  agency  so  that 
agency  can  effect  an  authorized 
administrative  offset:  i.e..  withhold 
money  payable  to  or  held  on  behalf  of 
debtors  other  than  Federal  employees.: 

c.  To  the  Treasury  Department. 
Internal  Revenue  Service  (IRS),  to 
request  a  debtor's  current  mailkig 
address  to  locate  him/her  for  purposes 
of  either  collecting  or  compromising  a 
debt,  or  to  have  a  commercial  credit 
report  prepared. 

4.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal.  State  or  local,  charged  with 
enforcing  or  implementing  the  statute,  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

5.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 


is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  Of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

6.  Records  may  be  disclosed  to  the 
General  Accounting  Office  and  to  the 
Office  of  Management  and  Budget  for 
auditing  financial  obligations  to 
determine  compliance  with 
programmatic,  statutory,  and  regulatory 
provisions. 

7.  HRSA  may  disclose  information 
from,  this  system  of  records  to  another 
agency  that  has  asked  the  Department 
to  effect  an  administrative  offset  to  help 
collect  a  debt  owed  to  the  United  States. 
Disclosure  is  limited  to  the  individual's 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  the  individual;  information 
about  the  money  payable  to  or  held  for 
the  individual  and  other  information 
concerning  thip  administrative  offset. 

8.  HRSA  m»y  disclose  information 
from  this  system  of  records  to  a 
consumer  reporting  agency  (credit 
bureau)  to  obtain  a  commercial  credit 
report  for  the  following  purposes: 

a.  To  establish  creditworthiness  of  a 
loan/granf/scholarship/traineeship 
applicant;  and 

b.  To  assess  and  verify  the  ability  of  a 
debtor  to  repay  debts  owed  to  the 
Federal  Government. 

Disclosures  are  limited  to  the 
individual's  name,  address.  Social 
Security  number  and  other  information 
necessary  to  identify  him/her  the 
funding  being  sought  or  amount  and 
status  of  debt,  and  the  program  under 
which  the  application  or  claim  is  being 
processed. 

9.  HRSA  may  disclose  to  the  Treasury 
Department,  Internal  Revenue  Service 
(IRS),  information  about  an  individual 
applying  for  a  loan  under  any  loan 
program  authorized  by  the  Public  Health 
Service  Act  to  find  out  whether  the  loan 
applicant  has  a  delinquent  tax  account. 
This  disclosure  is  for  the  sole  purpose  of 
determining  the  applicant's 
creditworthiness  and  is  limited  to  the 
individual's  name,  address,  Social 
Security  number  other  information 


necessary  to  identify  him/her,  and  the 
program  for  which  the  information  is 
being  obtained.   ' 

10.  HRSA  will  report  to  the  Treasury 
Department,  Internal  Revenue  Service 
(IRS),  as  taxable  income,  the  written-off 
amount  of  a  debt  owed  by  an  individual 
to  the  Federal  Government  when  a  debt 
becomes  partly  or  wholly 
uncollectable — either  because  the  time 
period  for  collection  under  the  statute  of 
limitations  has  expired,  or  because  the 
Government  agrees  with  the  individual 
to  forgive  or  compromise  the  debt 

11.  HRSA  will  disdlose  to  debt 
collection  agents,  other  Federal 
agencies,  and  other  third  parties  who 
are  authorized  to  collect  a  Federal  debt, 
information  necessary  to  identify  a 
delinquent  debtor.  Disclosure  will  be 
limited  to  the  debtor's  name,  address. 
Social  Security  ni4mber,.and  other 
information  neceasary  to  identify  him/ 
her;  the  amount,  status,  and  history  of 
the  claim,  and  the  agency  or  program 
under  which  the  claim  arose. 

12.  HRSA  will  disclose  information 
from  this  system  of  records  to  any  third 
party  that  may  have  information  about  a 
delinquent  debtor's  current  address, 
such  as  a  U.S.  post  office,  a  State  motor 
vehicle  administraition.  a  professional 
organization,  an  dumni  association,  etc.. 
for  the  purpose  of  obtaining  the  debtor's 
current  address.  This  disclosure  will  be 
limited  to  information  necessary  to 
identify  the  individual. 

13.  HRSA  will  disclose  information 
concerning  a  delinquent  debtor  from  this 
system  of  records  to  the  Department  of 
Justice  for  litigatioAi  or  further 
administrative  action. 

DMCLOSURC  TO  CONtUMCfl  REPORTINQ 
AGENCtES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  DiscloBures  may  be  made 
from  this  system  tp  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  158a(n  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  37(n(a)(8)).  The  purposes  of 
these  disclosures  are:  (1)  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  dpbts  part  of  their 
credit  records,  and  (2)  to  enable  HRSA 
to  improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  finandal  reliability  of 
applicants.  Discloiure  of  records  will  be 
limited  to  the  individual's  name.  Social 
Security  number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual,  the  amount, 
status,  and  history  of  the  claim,  and  the 
agency  or  program  under  which  the 
claim  arose. 
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POLICIES  ANO  PRACTICES  FQH  STCMING, 
RETmEVHM,  ACCESSINO,  RETAHUNG,  AND 

oisposme  of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders, 
ledgers,  magnetic  tapes,  and  electronic 
word  processing  diskettes. 

retrievabiuty: 

Records  are  retrievable  by  name. 
Social  Security  number  (SSN).  award 
number,  and  by  school  of  attendance. 

safeguards: 

1.  Authorized  User  Employees  and 
officials  directly  responsible  for 
programmatic  or  fiscal  activity, 
including  administrative  and  staff 
personnel,  financial  management 
personnel,  computer  personnel,  and 
managers  who  have  responsibilities  for 
implementing  HRSA-funded  programs. 

2.  Physical  Safeguards:  Twenty-four 
hour  building  security  guard.  File 
folders,  reports  and  other  forms  of 
personnel  data,  and  electronic  diskettes 
are  stored  in  areas  where  Hre  and  life 
safety  codes  are  strictly  enforced.  All 
documents  and  diskettes  are  protected 
during  lunch  hours  and  non-duty  hours 
in  locked  tile. cabinets  or  locked  storage 
areas.  Magnetic  tapes  and  computer 
matching  tapes  are  locked  in  a  computer 
room  and  tape  vault. 

3.  Procedural  Safeguards:  Password 
protection  of  automated  records  is 
provided.  All  authorized  users  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
office. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  System  Manager 
and  permitted  by  the  Privacy  Act. 
Privacy  Act  requirements  are 
specifically  included  in  contracts.  The 
HRSA  project  directors,  project  officers, 
and  the  System  Manager  oversee 
compliance  with  these  requirements. 

4.  Implementing  Guidelines:  The 
safeguards  described  above  were 
established  in  accordance  with  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual;  and  the  DHHS 
Information  Resources  Management 
Manyal.  Part  6,  "ADP  Systems  Security." 


RCTEMTION  AND  OISPOSAU 

Records  are  retained  by  the 
responsible  organizations  listed  under 
"System  Location"  for  two  years  after 
completion  of  the  repayment  of  the  loan. 
The  records  are  then  sent  to  the  Federal 
Records  Center  for  a  four-year  retention 
period,  and  are  subsequently  disposed 
of  in  accordance  with  the  HRSA 
Records  Control  Schedule.  The  records 


control  schedule  and  disposal  standards 
for  these  records  may  be  obtained  by 
writing  to  the  System  Manager  at  the 
address  below. 

system  MANAGER(S)  ANO  ADDRESS: 

Policy-Coordinating  Official:  Associate 
Administrator  for  Operations  and 
Management,  HRSA,  Room  14A-03, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  208S7 

Office  of  the  Administrator:  Chief,  Debt 
Management  Branch,  Division  of 
Fiscal  Services,  HRSA,  Room  16A-00, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857 

Indian  Health  Service:  Chief,  Financial 
Management  Branch,  IHS.  Room  5A- 

38,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  MD  20857 

Bureau  of  Health  Care  Delivery  and 
Assistance:  Director.  Office  of 
Financing  Services,  BHCDA,  Room  7- 

39,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857 

Bureau  of  Health  Professions:  Director, 
Office  of  Debt  Management,  BHPr, 
Room  8A-43,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

NOTIFICATION  PROCEDURE: 

To  find  out  if  the  system  contains 
records  about  you  contact  the  System 
Manager. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  seeking  access  to  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address,  and  at  least  one  piece  of 
tangible  identification  such  as  driver's 
license,  passport,  voter  registration  card, 
or  union  card.  Identification  papers  with 
current  photographs  are  preferred  but 
not  required.  If  a  subject  individual  has 
no  identification  but  is  personally 
known  to  an  agency  employee,  such 
employee  shall  make  a  written  record 
verifying  the  subject  individual's 
identity.  Where  the  subject  individual 
has  no  idendfication  papers,  the 
responsible  agency  official  shall  require 
that  the  subject  individual  certify  in 
writing  that  be/she  is  the  individual  who 
he/she  claims  to  be  and  that  he/she 
understands  that  the  knowing  and 
willful  request  or  acquisition  of  a  record 
concerning  an  individual  under  false 
pretenses  is  a  criminal  offense  subject  to 
a  $5,000  fine.  In  addition,  the  following 
information  is  needed:  (1)  The  name  of 
the  student  assistance  program  the  he/ 
she  participated  in,  (2)  dates  of 
enrollment  in  the  program,  and  (3) 
schooUs)  of  attendance. 

In  addition,  be  informed  that 
provision  of  the  SSN  may  assist  in  the 
verification  of  your  identity  as  well  as 
the  identification  of  your  record. 


Providing  your  SSN  is  voluntary  and  you 
will  not  be  refused  access  to  your  record 
for  failure  to  disclose  your  SSN. 

Requests  by  mail:  Written  requests 
must  contain  the  name  and  address  of 
the  requester,  his/her  date  of  birth,  and 
his/her  signature  which  is  either 
notarized  to  verify  his/her  identity  or  a 
written  certification  that  the  requester  is 
who  he/she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  or  acquisition  of  records 
concerning  an  individual  under  false 
pretenses  is  a  criminal  offense  subject  to 
a  $5,000  fine.  In  addition,  the  following 
information  is  needed:  (1)  The  name  of 
the  student  assistance  program  that  he/ 
she  participated  in,  (2)  dates  of 
enrollment  in  the  program,  and  (3) 
school(s]  of  attendance. 

In  addition,  be  informed  that 
provision  of  the  SSN  may  assist  in  the 
verification  of  your  identity  as  well  as 
the  identification  of  your  record. 
Providing  your  SSN  is  voluntary  and  you 
will  not  be  refused  access  to  your  record 
for  failure  to  disclose  your  SSN. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought. 

Requesters  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  appropriate  System 
Manager,  provide  a  reasonable 
description  of  the  record,  specify  the 
information  being  contested,  the 
corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individt^ls  whose  records  are 
contained  in  the  system:  Federal 
organizations,  including  but  not  limited 
to  the  Office  of  Inspector  General/ 
DHHS,  and  the  Office  of  the 
Administrator,  the  Bureau  of  Health 
Professions,  the  Indian  Health  Service, 
and  the  Bureau  of  Health  Care  Delivery 
and  Assistance — all  of  which  administer 
HRSA-funded  programs;  participating 
schools:  lending  institutions;  consumer 
reporting  agencies  (credit  bureaus);  and 
other  Federal  agencies,  including  but  not 
limited  to  the  Department  of  Treasury, 
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Internal  Revenue  Service  IIRS).  and  the 
U.S.  Post  Office. 


SYSTEMS 


CEirrAiN 


OF  THE  act: 


SYSTEM  NitME: 

Health  Professions  Planning  and 
Evaluation.  HHS/HRSA/OA. 

SRumrr  CLASSinccTiON: 

None. 

SYSTEM  LOCATKM: 

Division  of  Grants  and  Procurement 
Management.  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane.  Rockvtlie.  MD  20857.  In  addition, 
data  are  at  contractor  and  field  woric 
sites  as  studies  are  developed,  data 
collected,  and  reports  written.  You  may 
request  a  list  of  locations  where 
individually  identifiable  data  are 
currently  located  from  the  System 
Manager,  Division  of  Grants  and 
Procurement  Management,  HRSA,  Room 
13A-03.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

cateoowes  of  mnviDUALS  covehed  by  the 

SYSTEM: 

Health  professionals  and  students  in 
the  various  health  professions. 
Physicians,  dentists,  pharmadsts, 
optometrists,  podiatrists,  veterinarians, 
public  heahh  personnel  audiologists, 
speech  pathologists,  health  care 
administration  personnel,  nurses,  allied 
health  personnel,  medical  technologists, 
chiropractors,  clinical  psychologists,  and 
other  health  personnel  may  be  included. 

CATEGORIES  OF  RECODDS  IN  THE  SYSTEM: 

Name,  address,  health  profession, 
education  history,  academic  grades, 
employment  history,  nationality,  race, 
ethnicity,  economic  bacicground,  and 
sex.  The  specific  data  items  collected 
and  maintained  are  determined  by  the 
needs  of  the  individual  project. 

AUTHOmTT  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act.  Section  708 
{42  U.S.C.  292h),  Health  Professions 
Data,  Section  787  (42  U5.C.  295g-7], 
Educational  Assistance  to  Individuals 
from  Disadvantaged  Backgrounds, 
Section  798  (42  U.S.C.  295h-7), 
Educational  Assistance  to 
Disadvantaged  Individaals  in  AHied 
Health  Training,  and  Section  820  (42 
U.S.C.  296k),  Special  Project  Grants  and 
Contracts. 

FIIRFO«E(S): 

The  Health  Resonrces  and  Services 
Administratian  uses  various  records  in 


this  system  to  identify  problems  in  the 
health  care  training  and  delivery 
systems  to  plan  programs  to  correct 
those  problems,  and  to  evaluate  the 
effectiveness  of  the  resultant  programs. 
The  agency  assesses  the  current  supply 
of  health  professionals  and  predicts  the 
supply  needs  of  the  future.  The  agency 
determines  nationwide  requirements  as 
well  as  the  needs  of  specific  areas. 

The  agency  also  collects  data  on  the 
educational  system  which  supplies 
health  professionals  and  on  specific 
health  education  programs.  The  data  are 
used  to  develop  and  test  new  methods 
of  training  and  utilizing  health 
professionals. 

ROUTINE  USES  QF  RECORDS  HAWITAINEO  IN 
THE  SYSTEM,  INCUMMIM  CATBBORIES  OF 
USERS  AND  THE  PURFOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressionahoffice  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(c)  Has  required  the  recipient  to— (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  {2)  remove  or  destroy  the 
information  tint  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except — (A)  in  emergency 
circumstances  affecting  the  health  or 
safety  of  any  individual,  (B)  for  use  in 
another  research  project,  under  these 
same  conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properiy  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  and 


(d]  Has  secured  a  wrritfen  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

3.  Disclosure  msy  be  made  to  HHS 
contractors  and  tlteir  stafi,  m  order  to 
accomplish  any  of  the  purposes  of  the 
system  of  records.  The  recipients  are 
required  to  protect  such  records  from 
improper  disclosure  and  to  maintain 
Privacy  Act  safeguards. 

4.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  dd  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  coaaponents.' 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  snd  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  efiiective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compiatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUaES  AND  PRACTBES  FOR  STOmHO, 
RETRIEVINa,  ACCESSWO,  RETAINHMI,  AMD 
OISFOSINQ  OF  RECORDS  Hi  THE  SYSTEM: 

storage:  I 

File  folders,  magietic  tape,  card  files, 
microfilm,  microfiche,  and  disk  storage. 
The  needs  of  each  project  determine  the 
types  of  storage  actually  used. 


RETRIEVABNJTY: 

By  name.  In  some  instances  an 
assigned  number  may  be  used  to 
retrieve  records. 

SAFEGUARDS:  | 

Locked  building,  locked  rooms,  locked 
file  cabinets,  personnel  screening, 
locked  computer  rooms  and  computer 
tape  vault,  guard  service,  password 
protection  of  automated  records  and 
limited  access  to  only  authorized 
personnel  may  be  ssed.  Particular 
safeguards  are  seiseted  as  appropriate 
to  the  type  of  recofds  included  in  each 
project.  Authorized  personnel  are 
generally  limited  tS  contractor  personnel 
directly  involved  is  data  coUectioa, 
compilation,  and  analysis.  (Safeguards 


Federal  Regigter  /  Vol.  51.  No.  226  /  Monday.  November  24.  1986  /  Noticei 


42523 


are  in  accordance  with  Part  6,  ADP 
Systems  Security,  of  the  Department's 
Information  Resources  Management 
Manual,  with  Chapter  45-13, 
Safeguarding  Records  Contained  in 
Systems  of  Records,  of  the  Department's 
General  Administration  Manual,  and 
with  supplementary  Chapter  PHS.hf:  45- 
13.) 

MTCimON  AND  OtSPOSAL: 

The  contractor  removes  personal 
identifiers  and  destroys  the  records 
when  they  are  no  longer  needed,  as 
appropriate  to  the  specific  project. 
(Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the 
Records  Control  Schedule  of  the  Health 
Resources  and  Services  Administration.) 
You  may  obtain  a  copy  of  the  disposal 
standard  for  a  particular  project  by 
writing  to  the  System  Manager. 

SVSTIM  MANAaai(S)  AND  ADOWBW: 

Contracting  Officer,  Division  of 
Grants  and  Procurement  Management, 
HRSA.  Room  13A-03.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

NonncATioN  raoeiouNc: 

To  determine  if  yon  are  the  subject  of 
a  record,  contact  the  System  Manager 
and  provide  suitable  idendfication  and, 
if  possible,  information  about  the 
specific  project. 

RECOno  Accm  mochnmes: 

To  obtain  access  to  your  record, 
contact  the  System  Manager  and 
provide  suitable  identiHcation,  a 
reasonable  d.escription  of  the  record 
and,  if  possible,  information  about  the 
specific  project. 

CONTCSTINa  RECORO  MtOCCOUNES: 

To  correct  your  record,  contact  the 
System  Manctger  and  provide  (a) 
suitable  identification,  (b)  a  reasonable 
description  of  the  record,  (c)  the  specific 
information  you  want  corrected,  and  (d) 
a  precise  description  of  the  correction, 
with  supporting  justification. 

RECOiW  SOURCE  CATEOORtES: 

Subject  individuals.  State  and  local 
health  departments,  other  health 
providers,  health  professions  schools, 
and  health  professions  associations  may 
provide  information  depending  on  the 
individual  project  involved. 

SYSTEMS  EXEMTTEO  FROM  CCRTAIN 
mOVISMNS  OF  THE  ACT: 

None. 


0»-1fr-0052 
SYSTEM  NAME: 

Nurse  Practitioner  Traineeships. 
HHS/HRSA/BHPr. 

SECURrrv  classifwation: 

None. 

SYSTEM  location: 

Office  of  Program  Support,  Room  8C- 
22,  Division  of  Nursing.  Room  5C-26. 
BHPr.  HRSA.  Paridawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Washington  National  Records  Center. 
4205  Suitland  Road,  Suitland,  MD  20409. 

Health  Resources  tmd  Services 
Administration,  Debt  Management 
Branch.  DFS/OA/HRSA.  Parklawn 
Building,  Room  16-08.  5600  Fishers  Lane. 
Rockville.  MD  20857. 

CATEGORIES  OF  MNMVIOUALS  COVERED  BY  THE 

system: 

Individuals  selected  to  receive  nurse 
practitioner  traineeships  by  schools 
participating  in  the  program. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  trainee's  case  file  contains  a 
'Traineeship  Award  Agreement." 
"Verification  of  Address  Card."  and 
related  correspondence  with  the 
individual  and  scfaooUs)  attended. 
Personal  information  includes  naqie. 
current  address,  home  address  and 
address  of  the  primary  medical  care 
practice  location.  Social  Security 
medical  records  or  reports  may  be 
included  when  a  trainee  has  requested 
suspension  or  cancellation  of  the 
payment  or  practice  obligation  because 
of  medical  disability.  After 
determination  of  the  claim,  medical 
records  will  be  returned  to  the  subject 
individual  or  authorized  representative. 

AUTHORTTY  FOR  MAINTENANCE  OF  TNE 
SYSTEM: 

SecUon  822(b)  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
296m),  Nurse  Practitioner  Traineeships. 

FURPOSE(S): 

The  purpose  of  the  system  is  to  carry 
out  the  Department's  responsibilities  for 
the  Nurse  Practitioner  Traineeship 
Program.  The  Health  Resources  and 
Services  Administration  uses  Ihe 
records  to:  (1)  Determine  eligibility  of 
trainees  selected  by  participating 
schools,  (2)  determine  that  the  nature, 
location  and  duration  of  practice  meets 
the  service  commitment  of  nurses  who 
completed  their  training,  and  (3)  recover 
funds  from  trainees  who  do  not  fulfill 
their  practice  commitment. 

-The  records  in  the  system  are  also 
used  by  the  Health  Resources  and 
Service  Administration,  Accounting  and 


Finance  Branch,  to  monitor  the 
contractual  obligations  of  trainees  found 
to  be  in  default.  If  the  trainee  does  not 
fulfill  the  service  commitment,  the 
trainee  must  repay  the  traineeship 
support  received,  plus  interest,  to  the 
U.S.  Treasury. 

ROVriNE  USES  OF  RECORDS  MAINTAINED  HI 
THE  SYSTEM,  MCUJDiNaCATEaORICS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof,  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  Htigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  Court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  the  effective 
representation  of  the  governmental 
party,  pro\/ided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  Disclosure  may  be  made  to 
organizations  considered  qualified  by 
the  Secretary  to  conduct  studies  to 
evaluate  the  program. 

-  4.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 
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raUCIU  AMD  MACnCCS  KM  STOfMNO, 
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Pile  folders,  ma^etic  tape,  and  disk 
storage. 

WTMCVABIUTV: 

By  name  of  individual. 


1.  Aittfioriced  Users:  Access  to 
Bommer'*  Fifes  is-lifluted  to  only  those 
indiyidwls  wkUn  the  O^iartinent 
having  a  gubetantiated  need  for 
infonnation.  These  tndiTiduals  must 
have  available  proof  of  emplownent. 

2.  Physical  Safeguards:  AH  Uilders  are 
kept  in  standard  locking  file  cabfaets 
which  are  locked  daring  non-duty  hours. 

3.  Ptoeedara)  SsCognards;  Aff^osersof 
personat  iafonmdienm  eoniwelinaantb 
the  peifstmaBu  of  thrtrfobs  protect 
infotmatMNi  from  piibUc  view  an^trom 
unauthorized  personnei  enteral  an 
unsupervised  office.  Access  to  recoids  is 
striclly  limited  to  those  staff  juembers 
trained  in  accordance  with  the  Privacy 
Act. 

4.  Implementation  Guidelines;  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PH&hf:  45-13  of  the  General 
Administration  Manual. 

NCTINTION  MM)  DISPOSAL: 

Cases  files  are  retired  to  a  Federal 
Records  Center  three  years  after  all 
activity  is  terminated,  usually  when  the 
practice  or  payment  obligalian'  has  been 
fulfilled  or  cancelled.  Records  are 
disposed  of  in  accordance  with  the 
.  Records  Control  Schedule  of  the  Health 
Resources  and  Services  Administration. 
You  may  obtain  a  copy  of  the  disposal 
standard  by  writing  to  the  System 
Manager. 

SVSTf  M  MANAQCR<S)  AND  AOOflESS: 

Grants  Management  Officer,  Officer 
of  Program  Support  BHPr/HRSA,  Room 
8C-22,  Packlawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20S57. 

MOTIFICATKNi  WIOCCDUIIL; 

To  determine  if  your  are  the  subject  of 
a  record,  contact  the  System  Manager 
and  provide  suitable  identification.  An 
individual  who  requests  notification  of  a 
medical/dental  record  shall,  at  the  thne 
the  request  is  made,  designate  in  writing 
a  responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

WECOIIOS  ACCESS  PMOCCDUIIE: 

To  obtain  access  to  your  record, 
contact  the  System  Manager  and 
provide  suitable  identification  and  a 
reasonable  description  of  the  record. 


CONTESTINO  RECORD  PROCEDURES: 

To  correct  your  record,  contact  the 
System  Manager  and  provide  (a) 
suitable  identtfication,  (b)  a  reasonable 
description  of  the  record,  (e)  the  specific 
information  you  want  corrected,  and  (d) 
a  precise  description  of  the  correction, 
with  supporting  justification. 

RECORD  SOURCa  CATEGORIES: 

Individuals  In  the  system  and 
participating  institutions. 

SYSTEMS  SMCMnED  mOM  CCRTAIN 
raOVmONS  OP  IHE  ACT. 

None. 
|FR  Do«  a6-256»a  Filed  ll-21-«e?  8c45  am) 
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Food  and  pn^  AdniMstraUo» 

Prtwacy  Act  of  If  74.>nnual 
PtiMrsMoo  of  Syteiw  1  Hocords 

AOCNCv:  Publie  Health  Service.  HHS. 
action:  Republication  of  Food  and  Drug 
Admintstratioil  (FDA)  Privacy  Act 
Systems  of  Re«>tds. 

StiMMARV:  FDA  is  republishing  each  of 
its  current  systems  of  records.  Pub.  L 
§7-375.  the  Coagressional  Reports 
Elimination  Aot,  amended  the  ftivacy 
Act  to  limit  republication  to  revised 
system  naticesonly.  FDA  has  revised 
each  of  its  system  notices  to  enhance 
specificity  and  to  clarify  the  effects  of 
reorganization.  These  notices  are 
complete  as  of  October  1. 1986. 

SUmjcMBHTiMfV  mPOMNATION:  1.  The 

routine  uses  set  forth  in  each  notice 
describe  permissible  disclosures  outside 
the  Department  of  records  in  that 
system,  which  may  be  made  without  the 
consent  of  individuals  who  are  the 
subject  of  those  records.  Additional 
disclosures  without  consent  of  subject 
individuals  are  permitted  by  the  Privacy 
Act  in  section  3{b).  as  follows: 

"(1)  To  those  officers  and  employees 
of  the  agency  which  maintains  the 
record  who  have  a  need  for  the  record  in 
the  performance  of  their  duties; 

"(2)  Required  under  section  552  of  this 
title  (the  Freedom  of  Information  Act); 

"(3)  For  a  routine  use  (as  described  in 
the  routine  use  section  of  each  specific 
system  notice); 

"(4)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13; 

"(5)  To  a  recqiient  who  has  provided 
the  agency  witb  advance  adequate 
written  assuraacs  that  the  reoird  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 


transferred  in  a  form  that  is  not 
individually  identiiable: 

"(6)  To  the  NatiMiai  Archives  of  the 
United  States  as  a'feeerd  which  has 
sufficient  bietoricei  orother  value  to 
warrant  its  contiaaed  preservation  by 
the  United  States  Covefnment,  or  for    - 
evaluation  by  theAdministratw  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  value: 

"(7)  To  another  igwicy  or  to  an^ 
instnuBentalityoFarijFgoveniinental    - 
■■  jurisdiction  withsrartniderthe  control 
of  the  United  Stataa  for  a  civil  or 
criminal  law  enCorceaient  activity  'A  the 
activity  is  authori^  bylaw,  and  if  the 
head  of  the  agency  or  instrumentality    \ 
has  made  a  writteii  request  to  the 
agency  which  matif  tains  fhe  rafcerd 
sp^afyiBg  die  mtictttw  portim  desired 
and  feelaw  cirftwufaBeut-aetiv^ty  for    - 
which  the  nleord  it  Mn^H 

"(8)  To  a  personpvBnsBBnt  to  a 
showiiig  of  coB^iieQiag  cixbumstaaces .    ■ 
affecting  the^health  or  safety  of  an 
individual  if,  upon  sudi  disdosore, 
notiftcation  is  traninntted  to  dte  last    ' 
known  address  of  luch  individual; 

"(9)  To  efther  Hdose  of  Cbh^ress,  or. 
to  the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  ^eraof.  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  c^nmittee; 

"(10)  To  the  Comptrollei  General,  or 
any  of  his  authorized  repi!esentative8..in. 
the  course  of  the  performance  erf  the 
duties  of  the  Geaefsl  Accouating  CMBce: 

"(11)  Pursuant  to  the  order  ofa  cotut- 
of  competent  jurisdction:  or 

"(12)  To  a  consiiitier  rtporting  ageiicy 
in  accordaoce  wiffatsection  3(d)  of  the 
Federal  Clabns  CoUection  Act  of  iseft 
(31  U.S.C.  952(d))." 

2.  In  accordance  tvith  guidan<:e  from 
the  Office  of  Manafement  and  Budget 
(0MB),  FDA  has  added  a  new  routine 
use  to  twelve  of  its  thirteea  systems  of 
records.  The  new  raitfine  ose  permits 
disclosure  of  indiviifaiaUy  identified 
information  to  the  Department  of  Justice 
and  to  tribunals  fior  both  prosecution 
and  defense  Htigation.  A  more  limited 
litigation  routine  use  permitting 
disclosure  only  as  necessary  to  defend 
the  Agency  has  been  deleted  from  all 
FDA  systems  of  reaoids  with  the 
exception  of  system  00-10-0017. 
Epidemiological  Research  Studies  of  the 
Center  for  Devices  and  Radiological 
Health. 

3.  The  safegnarda  section  of  each 
system  notice  has  been  reformatted  in 
accordance  with  existing  policy. 
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Dated:  October  1, 1986. 
Jack  W.  Martin. 

Associate  Commissioner  for  Pubtic  Affairs. 
Table  of  Contents 

09-10-0002    Regulated  Industry  Employee 

Enforcement  Records.  HHS/FDA/OMO/ 

DMS 
09-10-0003    FDA  Credential  Holder  File. 

HHS/FDA/ORA 
09-10-0004    Communications  (Oral  and 

Written)  With  tbe  PubHc.  HHS/FDA/OMO 
09-10-000*    State  Food  and  Dmg  OfScial 

File.  HHS/FDA/ORA 
09-10-0007    Science  Advisor  Research 

Associate  Program  (SARAP).  HHS/FDA/ 

ORA 
09-10-OOOft    Radiation  Protection  Program 

Personnel  Monitoring  System.  HHS/FDA/ 

CDRH 
09-10-0009    Special  Studies  and  Surveys  on 

FDA-Regulated  Products.  HHS/FDA/OMO 
09-10-0010    Bioresearch  Monitoring 

InformaMaa  System.  HHS/FDA 
09-10-0011    Certified  Retort  Operators. 

HHS/FDAyCFSAN 
09-10-0013    Employee  Conduct  Investigative 

Records.  HHS/FDA/OMO 
09-10-0015    Blood  Donors  for  Tissue  Typing 

Sera  and  Cell  Analysis  and  Related 

Research.  HHS/FDA/CDB/CW 
09-10-0017    Epkinnioiogical  Researeb 

Stadies  of  the  Center  for  Devices  and 

Radiological  Health.  HHS/FQA/CDRH 
09-10-0018    Employee  Identification  Card 

Information  Record.  HHS/FDA/OMO/ 

DMS 

09-10-0002 

SYSTEM  name: 

Regulated  Industry  Employee 
Enforcement  Records.  HHS/FDA/ 
OMO/DMS. 

SECUflITT  CLASamCATRMT 

None. 

SYSTEM  location: 

Administrative  Services  Branch 
(HFA-210J,  5600  Fishers  Lane,  RodtvilJe, 
MD  20857. 

Administrative  Branches  at  Held/ 
District  Ofiices.  For  tbe  location  of 
Field/District  Offices,  see  Appendix  A. 

For  the  location  of  Federal  Archives 
and  Records  Centers,  see  Appendix  B. 


cateoories  of  humviduals  cowheu  wf  thc 
system: 

Employees  of  enteiprises  regidated  by 
FDA  and  odi«-  individuals  subject  to 
FDA  enforcement  actionsw 

CATEOONIES  OF  mCOHOS  HI  THE  SVSTIMC 

Includes  correspondence,  memoranda, 
inspection  reports,  and  rriated 
docmnents  that  are  investigatory 
material  compiled  for  law  enforcement 
purposes. 


AUTHORmr  FOR  MAUtTENANCE  OF  THE 
SYSTBN: 

Federal  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  321  et  seq.),  the  Public  Health 
Service  Act  (42  U.SiC.  201  et  seq.),  and 
authority  delegated  to  the 
Commissioner,  21  CFR  Part  5. 

PURPOSE(S): 

To  provide  records  used  by  FDA 
employees  in  investigations  of  possible 
violation  of  the  law. 

ROUTINE  USES  OF  RECORDS  MAINTAiNEO  IN 
THS  SVSTIMk  MCLUDMS  CATCeOMCS  OF 
USERS  AND  THE  PURPOSES  OF  SOCH  OSES: 

Records  that  indicate  violation  or 
potential  violation  of  law  may  be:  (1) 
Referred  for  investigation  and  possible 
enforcement  action  under  the  apphcable 
Federal,  State,  or  foreign  laws  to  tbe 
Department  of  Justice;  an  appropriate 
State  food  and  drug  eaforcemeit  health 
agency  or  licensing  authority;  or,  the 
government  of  a  foreign  country;  or  (2) 
disclosed  in  administrative  or  court 
proceeding  in  determining  whether  a 
record  is  relevant  to  an  Agency  decision 
concerning  documents  of  investigatory 
materials. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
^m  that  congressional  office  at  the 
request  vi  that  ladividuaL 

The  Department  ^  Heakfa  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
comt  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
offlcial  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POUCKS  AND  PRACTICES  FOR  STORNM, 
METRIEVINa,  ACCESSMO.  RETAfNMO,  AND 
DISPOSING  OF  RECORDS  M  TNC  system: 


storage: 

Manual  Hies  are  maintained  in  letter- 
size  folders.  Automated  files  are 
maintained  on  compnter  discs  and  tapes 
stored  in  a  locked  safe. 

REtrievabiuty: 

Indexed  by  company  or  subject, 
sometimes  with  individual  name  in  a 
croas-iadex  on  an  automated  index 

system. 

safeguards: 

1.  Authorized  users:  Administrative 
Services  Branch  personneL 

2.  Physical  safeguard*:  Records  are 
kept  in  locked  ca^nets  in  a  secured 
area,  locked  rooms,  locked  buildings 
and  limited  access  to  Administrative 
Services  Branch  authorized  personnel. 
Computer  tapes  and  discs  are  stored  in 
a  locked  safe. 

3.  Procedaral  (or  technical) 
safeguards:  Computer  software 
providing  restricted  commands. 

4.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:  45-13  of  the  Department's  General 
Administration  Manual  and  Part  6  of  the 
Department's  ADP  Systems  Manual. 

RfclCNIKM  AND  OtSPOSAL: 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  FDA's 
Records  Control  Schedule.  The  Records 
Control  Schedule  and  disposal  standard 
for  these  records  may  be  obtained  by 
writing  to  the  system  manager  at  the 
address  below. 

system  MANAGER(S)  AND  ADDRESS: 

Chief,  Administrative  Services  Branch 
(HFA-210),  5600  Fishers  Une,  RockviUe, 
MD  20857. 


NOTIFKATKWI 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request,  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFl-30), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857 

record  access  PROCEDURES: 

Same  as  notiffcation  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Access  to  record  systems  which  have 
been  granted  an  exemption  from  the 
Privacy  Act  access  requirement  may  be 
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made  at  the  discretion  of  the  system 
manager.  If  access  is  denied  to 
requested  records,  an  appeal  may  be 
made  to: 
Commissioner.  Food  and  Drug 

Administration,  5600  Fishers  Lane, 

Rockville.  MO  20857 

You  may  also  request  an  accounting 
of  disclosures  that  have  been  made  of 
your  record,  if  any. 

CONTESTINO  RCCORO  MOCCOUNCS: 

If  access  has  been  granted,  contact 
the  ofTicial  at  the  address  specified 
under  notification  procedures  and 
reasonably  identify  the  record,  specify 
the  information  being  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

MCOnO  SOIMCE  CATEOOWES: 

Individual  on  whom  the  record  is 
maintained,  from  third  parties  such  as 
consumers,  scientists,  representatives  of 
other  companies,  state  agencies,  or 
developed  by  FDA  during  investigations 
for  law  enforcement  purposes. 

tVSTEMS  EXEMTTEO  FHOM  CCMTAm 
mOVISKMM  OF  THE  act: 

This  system  is  exempt  from  access 
and  contest  and  certain  other  provisions 
of  the  Privacy  Act  (5  U.S.C.  552a  (c)(3). 
(d)  11)  to  (4).  (e)(3).  (e)(4)  (G)  to  (H)  and 
(f).  to  the  extent  that  it  includes 
investigatory  material  compiled  for  law 
enforcement  purposes,  including 
criminal  law  enforcement  purposes, 
where  access  would  be  likely  to 
prejudice  the  conduct  of  the 
investigation. 

Appendix  A— Addresses  and  working 
hours  of  the  Food  and  Drug 
Administratioo  Field  Offices 

The  following  is  a  list  of  the  Pood  and 
Drug  Administration  Field  Offices,  their 
addresses  and  working  hours  where 
individuals  may  have  access  to  records 
in  Food  and  Drug  Administration 
Privacy  Act  Record  Systems: 

Boston  District  Office 
Region  I 

585  Commercial  Street.  Boston,  MA  02109 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t) 

Brooklyn  District  Office 

Region  II 

850  3rd  Avenue.  Brooklyn.  NY  11232 
Office  hours:  8:00  ajn.  to  4:30  p.m.  (e.s.t.) 

Now  York  Import  District 

Region  II 

830  3rd  Avenue,  4th  Floor.  Brooklyn.  NY 
11232 


Office  hours:  &00  ajn.  to  4:30  p.m.  (e.8.t.) 
Buffak)  District  Office 
Region  II 

599  Delaware  Avenue,  Buffalo.  NY  14202 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t) 

Newark  District  Office 

Region  II 

20  Evergreen  Place,  East  Orange,  NJ  07018 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t.) 

San  Juan  DisMct  Office 

Region  II 

P.O.  Box  57ia  Puerta  de  Tierra  Station.  San 

fuan.  PR  00906-5719 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (a.t.J 

Pliiladelphia  District  Office 

Region  III 

2nd  and  Chestnut  Streets,  Room  900 

Philadelphia.  PA  19106 
Office  hours:  6:00  a.m.  to  4:30  p.m.  (e.s.t.) 

Baltimore  District  Office 

Region  III 

900  Madison  Avenue,  Baltimore.  MD  21201 
Office  hours:  7:45  a.m.  to  4:15  p.m.  (e.s.t.) 

Atlanta  District  Office 

Region  IV 

60  Eighth  Street.  N.E..  Atlanta.  GA  30309 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t.) 

Nashville  Diskict  Office 

Region  IV 

297  Plus  Park  Boulevard.  Nashville.  TN  37217 
Office  hours:  8:00  ajn.  to  4:30  p.m.  (c,t.) 

Orlando  District  Office 

Region  IV 

7200  Lake  Ellenor  Drive.  Suite  120.  Orlando. 

PL  32809 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t.) 

Chicago  District  Office 

Region  V 

433  W.  Van  Baren  Street.  Room  1222, 

Chicago.  IL  60604 
Working  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t.) 

Cincinnati  Disbict  Office 

Region  V 

1141  Central  Parkway.  Cincinnati,  OH  45202 
Office  hours:  SKX)  a.m.  to  4:30  p.m.  (e.s.t.) 

Detroit  Distrid  Office 

Region  V       I 

1560  East  Jefferson  Avenue.  Detroit.  MI  48207 
Office  hours:  9:00  a.m.  to  4:30  p.m.  (e.s.t.) 

Minneapolis  District  Office 

Region  V       \ 

240  Hennepin  Avenue,  Minneapolis.  MN 

55401 
Office  hours:  IflO  a.m.  to  4:30  p.m.  (c.t.) 

Dallas  District  Office 

Region  VI 

3032  Bryant  Street.  Dallas.  TX  7S204 


Office  hours:  ftOO  ajn.  to  4:30  p.nL  (c.t.) 
New  Orieans  District  Office 

Region  VI 

4298  Elysian  Fields  Avenue,  New  Orieans,  LA 

70122 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (at.) 

Kansas  City  Field  Office 

Region  VII  \ 

1009  Cherry  Street  Kansas  City.  MO  64106 
Office  hours:  8KX)  S.m.  to  4:30  p.m.  (c.t.) 

St  Louis  Station 


Region  VII 

808  North  Collins.  Lacledes  Landing.  St 

Louis.  MO  63102 
Office  hours:  BiOO  a.m.  to  4:30  p.m.  (c.t.) 

Denver  Field  Office 

Region  VIII 

721 19th  Street  U.S.  Customhouse.  Room  50ft 

Denver,  CO  80202 
Working  hours:  8:00  a.m.  to  4:30  p.m.  (m.t) 

San  Francisco  Disfcict  Office 


Region  IX 

50  U.N.  Plaza  Federal  Office  Building.  Room 

526.  San  Francisco,  CA  94102 
Working  hours:  8:qo  a,m.  to  4:30  p.m.  (p.t) 

Los  Angeles  District  Office 

Region  IX 

1521  W.  Pico  Boulevard.  Los  Angeles,  CA 

90015-2486 
Office  hours:  8:00  a.m.  to  4:30  pjn.  (p.t) 

Seattle  Field  Of 

Region  X 

909  Ist  Avenue.  Room  5009,  Seattle,  WA 

98174 
Office  hours:  8:00  a.m.  to  4:30  pjn.  (p.t) 
Minneapolis  Center  for  Microbiological 

Investigations,  240  Hennepin  Avenue. 

MinneapoHs,  MN  55401 
Office  hours:  8:00  ajn.  to  4:30  p.m.  (c.t) 
Winchester  Engineering  4md  Analytical 

Center.  109  Holton  Street  Winchester,  MA 

01890 
Office  hours:  &-00  a.m.  to  4:30  p.m.  (e.s.t) 
Houston  Resident  Post  1440  N.  Loop,  Suite 

250,  Houston,  TH  77009 
Office  hours:  8.-00  a.m.  to  4:30  p.m.  (c.t) 

Appendix  B— General  Servioea 
AdministratioD.  Federal  Archives,  and 
Records  Centers 

National  Centers 

District  of  Columbia.  Maryland,  Virginia,  and 
West  Vii^inia  except  for  U.S.  Court  records 
for  Maryland,  Vftginia.  and  West  Virginia: 
Washington  National  Records  Center, 

Washington,  D.C.  20406 
National  Personael  Records  Center 
(Civilian  Personnel  Records),  111 
Winnebago  Street  St  Louis.  MO  63118 
National  Personael  Records  Center 
(Military  Personnel  Records),  9700  Page 
Boulevard,  St  Louis,  MO  63132 


M^  51,  Ng  22»  /Monday.  November  24.  IflM  /  !«oUce» 


RegipaatCentaca         ::  ■.    ... 
GSAtegioal 

Maine.  Vermont,  New  Hampshire. 

Massachusetts,  Connecticut,  and  Rhode 

Island 
Fedeni  Ardiivcs  and  Recwda  Center,  380 

Trapelo«oad.  Wdaaiii.'MA  (B154 
GSARegiooZ 

New  York.  New  Jersey.  Ptterlo  Bicff.  tW 
Virgin  Islands,  and  the  Panama  Canal 
Zone 

Federal  /tefaives  and  Reconb  Ceater. 
Military  Ocean  Tuminal.  Buikfing  22. 
Bayonne,  NJ  07002 

GSA  Region  3 

Delaware.  Pennsylvania  east  of  Lancaster, 

and  U.S.  Court  records  for  Matytand, 

Viiigima.  and  West  Virginia 
Fedefal  Archives  and  SeoanifrQmter,  9lb 

and  Market  Streets.  Room  1330^ 

Philadelphia.  PA  18107 
Pennsylvania  except  areas  east  of 

Lancaster,  Federal  Records  Center, 

Oefau*  Actiwitiea  BwUi^  aw, 

MechaaicsbMg.  PA  17B5& 
GSA  Region  4 

North  C^roliiia.  South  Carolina.  Tennessee, 
IfiBOM^Hii  Afabama,  Geoi^  Flarida, 
aDdKcntacky 
Federal  Ardihrss  and  Iccaids  Center.  1557 
St.  Joseph  Avenue.  East  Paia«.  GA  30S«« 

GSA  Region  5 

UHnois,  Wfsconsia  Minnesota,  and  U.S. 
CoBTt  records  for  DuRona.  Mkhtgan,  and 
Ohio 
Federal  Arcfai  ws  and  Reeonls  Center,  7358 
Sooth  Pulaski  Road,  Chicago.  B.  86829 
Indiana.  MiGfaigaa.  and  ahj»«xoept  far  IL& 
Court  iwstds 

Federal  Records  Center.  SlSO  Bertwym 
Drive,  Daytoa  OH  45930 
GSA.  I 
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Kansas,  Iowa,  Nebraska,  and  Kfissouri  except 
Oreutei  St.  Loins  area 
Federal  Arehrres  antf  Reoords  Oattn.  sado 
Beat  Bannister  Road.  Kanas  <»y.  MO 

64131 

GSA  Region  7 

Texas,  Oklahoma.  Arkansas.  Louiaana.  and 
New  Mexico 
Federal  Archives  and  Records  Center.  P.O. 

Box  8216,  Fort  Worth.  TX  78115 
Shipping  address  only  fdo  not  nsc  for  mail), 

4800  HosphiB  Sibeet  Buildioe  1.  Deck  t 
Fort  Worth,  TX 

GSA  Region  8 

,.C?9lorsdo,  Wyoming.  Utah, Montana.North 
...    Dakota,  and  South  Dakota 
t^ederal  Ar^rives  and  Records  Center, 
fi<iBding46,  Denver  Federal  Center,  P.O. 
1^  25307,  Denver,  CO  8022S 

GSA  Region  9 

American  Samoa.  CaHfbmia,  except  Southern 
CaKfemia. -and  Nevada,  exc^Oaiic 
Confly 

Padawiil<Arafaw«ran^'Reflagd»GeB«er.  1800 
ConmodM*  DMwa,  Sa»Bnmo,  GA  »M8e 


Ariwma;  Clark  Cotmty,  Nevada;  «nd 

Southern  Califoniiaj(fioua«ieaaf  San  Lois 
Obispo,  Kem.  San  Beiiiardino,  Santa 
Barbara,  Ventura,  Los  Angeles, 
Rmnide.  C^Uge;  Impwiaf.  Inytt,  sad 
SasQieap). 
Federal  Aidiivw  awl  Recotda  Center,  2400 
A»ila  Baad.  Lagana  iNgiiet.  CA  03677 

GSAR^aalO 

Washii^ini.  Oi«9on,  Idafae.  Alarica.  Hawaii, 
and  PaeificOcean  areas  (except 
Aniencan  Saaoaj 
Federal  Aiekims  and  Beoank  Center.  6125 
Sand  Point  Way,  N.E..  Seattle.  WA  80115 

0»-10-0003 

•YSTEM  MMIK:  . 

FDA  Credential  Holder  File.  HHS/ 
FDA/ORA/ORa 

SECtmrrv  cuiSSincATipN: 

None.  ..4       .  ::..'• 

■VSTfM  LOCATHMi: 

FDA  Employees: 
Services  Drat  (HPAr-22T),  Ctffice  of 
Management  and  Opnatiens,  5600 
Fishers  Lane,  Rockville.  MD  2QB57 
Office  Services  Section  (HFA-230), 
Office  of  Management  and 
Operations,  200  C  Street  SW. 
Washington,  DC  20204 
IHvisioD  of  Field  InvestigatieQ*  (HFC- 
130),  Office  of  Regulatory  Affaiia,  5600 
Fishers  Lane,  Rockville,  MD  aQB57 
Admtaistxativc  Branch  at  Field/ 
District  Office.  For  the  location  of  Field/ 
District  Offices,  see  Appendix  A  to 
system  natieaQQ-ia-OOOe,  Regulated 
Industry  Employee  Enforcemest 
Records.  HHS/FDA/QMQ/OMS. 

State  and  Uical  Enployeest  Division 
of  Federal-State  Kelatiaiia  (UPC-lSl). 
5600  Fiahets  Lane.  Backvifie.  MD  20857. 

Administrative  Branch  at  Field/ 
IKstrict  Offices.  For  the  location  of 
Field/District  Offices,  see  A|ipendix  A 
to  system  aii^'ce  09-40-000^  Regulated 
Industry  Employee  Enforcement 
Records.  WIS/FDA/OMO/DMS. 

CATCQOMES  OF  WtOIVIOUALS  COVCRCO  BV  THE 


FDA  employees  and  State  and  local 
government  employees  who  have  been 
issued  FDA  credentials  for  enforcement 
activities. 

CATCaOMES  OF  HECONOS  M  THE  tVSTEMC 

Contains  name,  job  title,  height 
weight  color  of  eyes  and  hair.  diUy 
status,  and  for  state  and  k>cal 
government  employees,  professional 
qualifications. 

AirrHOHITV 


To  usueor  Kianie  Giedeatials  which 
are  used  to  gain  entry  to  regiilated 
establishments. 

MHJTME 
TNESYSTEMt 


infbrmalioff  may  be  disclosed  to 
provide  assurance  to  regulated 
enterprises  that  an  individual  is  a  duly 
designated  enforcemeat  officer  and,  in 
the  case  of  state  employees,  an  officer 
commissioned  as  an  officer  of  the 
Department 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Depaitaient  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system,  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  oth^  tribunal,  when 

(a)  HHS,  or  any.component  thereof;  or 

(b)  Any  HHS  employee  in  bis  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHa  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  emfrioyee;  or 

(d)  The  IMted  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  Bkely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  haa  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effectiye  representation  of  the 
governmental  par^.  provided,  however, 
that  in  each  case.  HHS  determines  that 
such  disclosure  is  compatible  with  tiie 
purpose  for  which  the  records  were 
collected. 


Sections  702  to  704,  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  B.S.C.  372  to 
374). 


MMJOESiMOl 

"etukvino,  accEniwtt,  retaimno.  and 
oisposwMa  OF  REcomra  m  the  system: 

storage: 

Maintained  in  file  folders  and  on 
computer  tapes. 

RETRIEVAMUTV: 

Indexed  by  name. 

SAFBMMIROS: 

1.  Authorized  users:  Administrative 
Services  Branch  and  Office  of 
Regulatory  Affairs  personnel 

2.  Physical  safeguards:  Records  are 
kept  in  locked  cabinets  in  a  secured 
are»,  locked  Tooms.'iocked  buildings 
and  limited  access  to  authorized 
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personnel.  Computer  tapes  and  discs  are 
stored  in  locked  safe. 

3,  Procedural  for  technical) 
safeguards:  Computer  software 
providing  restricted  commands.  '  ■  ; 

4.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Department's  General 
Administration  Manual  and  Part  6  of  the 
Department's  ADP  Systems  Manual. 


4KTfiniO»AND4 

Records  are  retained  as  hmg  as 
individual  is  a  duly  designated  or 
commissioned  official;  inactive  files 
destroyed  after  10  years.  Vm  records 
are  destroyed  by  shredding,  burning,  or 
other  appropriate  means  so  as  to  render 
them  illegible. 


•VKTEM  MANAOOKS)  AND  / 

FDA  Employees: 
Chief.  Services  Unit  (HFA^227),  Office 

of  Management  and  Operations,  5600 

Fishers  Lane,  Rockville,  MD  20657 
Chief.  Office  Services  Section  (HFA- 

230).  Office  of  Management  and 

Operations.  200  C  Street,  SW., 

Washington,  DC  20204 

Administrative  Branch,  at  Field/ 
District  Offices.  For  the  location  of  Field 
/District  Offices,  see  Appendix,  A  to 
system  notice  09-10-0002.  Regulated 
Industry  Employee  Enforcement 
Records,  HHS/FDA/OMO/DMS. 

Federal-State  Officer  at  Field/District 
Offices.  For  the  location  of  Field/District 
Offices,  see  Appendix  A  to  system 
notice  09-10-0002,  Regulated  Industry 
Employee  Enforcement  Records.  HHS/ 
FDA/OMO/DMS. 

State  Employees:  Director,  Division  of 
Federal-State  Relations  (HFC-151),  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Administrative  Branch  at  Field/ 
District  Offices.  For  the  location  of 
Field/District  Offices,  see  Appendix  A 
to  system  notice  09-10-0002,  Regulated 
Industry  Employee  Enforcement 
Records,  HHS/FDA/OMO/DMS- 

Nonnr^-noN  MOCBMME: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request,  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFI-30). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20657 

MCONO  ACCEte  PflOCCOUfiES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 


disclosures  that  have  been  made  of  your 
record,  if  any, 

CONTESTIfM  RiCORO  PnOCEOUilES: 

•  •    Contact  tha  official  at  the  address 
■tpecified  under  notification  procedure 
above  atid-refsonably  identify  the 
record,  speciqr  the  information  being 
contested.  th«  corrective  action  sought 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RCCORO  sound  CATEOOmES: 

Individual  on  whom  the  record  is 
maintained. 

SVSTEIHS  EXEMrrEO  FflOM  CCRTAM 
PWOVISIONS  OF  THE  ACT: 

None. 
09-10-0004 
SYSTEM  NAME: 

Communications  (Oral  and  Written) 
With  the  Public.  HHS/FDA/OMO/DMS. 

SECUWTV  CLASanCATKM: 

None. 

SYSTEM  location: 

Administratlvt  Services  Branch  (HFA- 

210).  5600  Fishers  Lane.  Rockville,  MD 

20857 
Office  of  Legislative  Affairs  (HFW-1), 

5600  Fisher*  Lane,  Rockville,  MD 

20857 

Administrative  Branch  at  Field/ 
District  Offices.  For  the  location  of 
Field/District  Offices,  see  Appendix  A 
to  system  notise  09-10-0002,  Regulated 
Industry  Employee  Enforcement 
Records,  HHS/FDA/OMO/DMS. 

For  the  location  of  Federal  Archives 
and  Records  Centers,  see  Appendix  B  to 
system  notice  09-10-0002,  Regulated 
Industry  employee  Enforcement 
Records.  HHS/FDA/OMO/DMS. 

cateoomes  of  moiviooals  coveaed  by  tms 
system: 

Individuals,  other  than  employees  of 
enterprises  regulated  by  FDA.  who 
communicate  with  FDA  or,  in  some 
cases,  are  the  subject  of 
communications  by  others  with  FDA. 

CATEOOMES  OF  IIECOM»S  IN  THE  SYSTEM: 

Includes  correspondence  from  and  to 
individuals,  summaries  of  conversations 
prepared  by  FDA  employees,  and 
records  prepared  by  FDA  as  a  follow-up 
to  consumer  complaints,  oral  and 
written.  Administrative  Services  Branch 
files  include  copies  of  correspondence 
received  from  flie  public,  and  the  FDA 
reply.  The  Office  of  Legislative  Affairs 
maintains  duplicates  of  letters  FDA 
sends  to  members  of  Congress  and 


summaries  of  oral  inquiries  in  files 
organized  by  members'  names.  The 
Office  of  Legislative  Affairs  maintains  a 
manual  control  syistem  and  the 
Executive  Secretariat,  Office  of  the 
Commissioner,  maintains  an  automated 
control  system  of  pending 
correspondence  requiring  a  reply. 

AUTHOMTY  FOR  MAMTEMANCe  OF  THE 
SYSTEIft 

Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321  et  seq.);  the  Public  Health 
Service  Act  (42  U.S.C  201  et  seq.},  and 
authority  delegated  to  the  Commissioner 
(21CFR5.1).  1 

purpose(s):  ' 

To  aid  FDA  employees  in  carrying  Out 
their  responsibilities,  e.g..  responding  to 
follow-up  correspondence  pn 
complaints,  requests  for  information, 
etc. 

ROUTINE  uses  OF  RMORDS  MAufrANNED  IN 
THE  SYSTEM.  INCUJOiMl  CATCQORKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  that  indicate  violation  or 
potential  violation  of  law  may  be:  (1) 
Referred  for  investigation  and  possible 
enforcement  actio*  under  the  applicable 
Federal.  State,  or  foreign  laws  to  the 
Department  of  Justice:  an  appropriate 
State  food  and  dru^  enforcement  health 
agency  or  licensing  authority;  or  the 
government  of  a  foreign  country;  or  (2) 
disclosed  in  administrative  or  tourt 
proceedings  in  determining  whether  a 
record  is  relevant  to  an  agency  decision 
concerning  documsnts  of  investigatory 
materials. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  Individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribuhal,  when 

(a)  HHS,  or  any  Component  thereof;  of 

(b)  Any  HHS  employe*  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
Individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  Slates  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessfiry  to 
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the  litigation  and  would  help  in  the 
effective  representation  pf  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PflACnCES  FOH  STORING, 
RETRIEVINa,  ACCESSING,  RETAINIMG,  AND 
DISPOSING  OF  NECOROS  IN  TNE  SYSTEM: 

STORAGE: 

Manual  records  are  maintained  in 
letter-size  folder^.  Automated  records 
are  maintained  on  computer  tapes  and 
discs  and  stored  in  a  locked  safe. 

RETRIEVABIUTV: 

Records  are  arranged  by  company  or 
by  subject.  A  computer  index  gives 
correspondent's  name,  date  of  letter, 
subject,  and  location.  Field  offices  file 
consumer  complaints  by  complaint 
number. 

safeguards: 

1.  Authorized  users:  FDA  employees 
who  display  an  FDA  identification  card; 
GAO  employees  upon  approval  of  GAO 
Liaison  Officer,  Operations 
Coordination  Staff,  OMO.  employees  of 
DHHS  agencies  other  than  FDA  whose 
duties  require  the  use  of  information  in 
the. system. 

2.  Physical  safeguards:  Records  are 
stored  in  locked  cabinets  in  secured 
areas,  locked  buildings  and  locked 
rooms.  Computer  tapes  and  discs  are 
stored  in  a  locked  safe. 

3.  Procedural  for  technical) 
safeguards:  Computer  software 
providing  restricted  commands. 
Employees  of  DHHS  agencies  other  than 
FDA  must  display  government 
identification  card,  complete  agreement 
between  FDA  and  the  agency 
concerned,  and  sign  a  commitment  to 
protect  privileged  information. 

4.  Implementation  Guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Department's  General 
Administration  Manual  and  part  6  of  the 
Department**  ADP  Systems  Manual. 

retention  AND  disposal: 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  FDA's 
Records  Control  Schedule.  The  Records 
Control  Schedule  and  disposal  standard 
for  these  records  may  be  obtained  by 
writing  to  the  system  manager  at  the 
appropriate  address  below. 

system  liANAOER(«)  ANO  AOONCSS: 

Chief,  Administrative  Services  Branch 
(Pff  A-210J,  5600  Fishers  Lane, 
Rockville,  MD  20857 


Office  of  Legislative  Affairs  (HFW-1), 
5600  Fishers  Lane.  Rockville.  MD 
20857 

Administrative  Branch  at  Field/ 
District  Offices.  For  the  location  of 
Field/District  Offices,  see  Appendix  A 
to  system  notice  09-10-0002,  Regulated 
Industry  Employee  Enforcement 
Records.  HHS/OMO/DMS. 

notification  procedure: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFI-30), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above  and  reasonably  specify  the 
record,  information  being  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained  or  others  (generally 
members  of  Congress]  who  write  to  FDA 
about  them. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  JHt  ACT. 

None. 
09-10-0005 

SYSTEM  NAME: 

State  Food  and  Drug  Official  File. 
HHS/FDA/ORA. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Federal-State  Relations 
(HFC-151),  5600  Fishers  Lane,  Rockville, 
MD  20857. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

State  O^icials  who  have 
responsibilities  related  to  those  of  the 
Food  and  Drug  Administration. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  name,  date  of  birth, 
education  and  professional  experience, 
and  state  in  which  employed. 

AJTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  702(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  L'.SC. 
372(a)). 

PURPOSE(8): 

To  provide  FDA  with  the  names  of 
State  Officials  who  have  responsibilities 
related  to  those  of  the  Food  and  Drug 
Administration. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKNNG  CATEOORKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  if 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAHHNO,  AND 
DISPOSING  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Maintained  in  letter-size  manila 
folders. 

RETRIEVABILrrY: 

Indexed  by  name  and  state. 

SAFEGUARPS: 

\:  Authorized  users:  Personnel  of  the 
Division  of  Federal  State  Relations  who 
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are  engaged  in  contracts  or  any  other 
activity  involving  commissioning. 

2.  Physical  safeguards:  Records  are 
kept  in  locked  cabinets  in  a  secured 
area,  locked  rooms  and  locked  building. 

3.  Procedural  safeguards:  Users  of 
personal  information  in  the  performance 
of  their  duties  have  been  instructed  to 
protect  personal  information  from  public 
view  and  from  unauthorized  personnel. 
Access  is  strictly  limited  to  those  staff 
members  trained  in  accordance  with  the 
Privacy  Act. 

4.  ImphmentaiJon  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  4S-13  and  PHS 
hf;45-13  of  the  Department's  General 
Administration  Manual. 

RCTENTION  AND  DISPOSAL: 

Records  are  retained  as  long  as 
individual  is  a  state  employee. 

SYSTEM  IfUIIMaElttS)  AND  ADiMSSS: 

Director.  Division  of  Federal-State 
Relations  (HFC-151).  5600  Fishers  Lane. 
Rockville.  MD  20857. 

NOTinCATION  pwocedure: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request,  with  notarized  signature  if 
request  is  made  by  maii  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFI-30). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857 

RECOnO  Access  PNOCCOUIISS: 

Same  as  notification  procedure. 
Requests  should  also  reasonably  specify 
the  records  content  being  sought.  You 
may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTINQ  RKOIIO  MOCSDUHCS: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  soa^t, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  a^ow  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant 


09-10-0007 


Individual  on  whom  the  record  is 
maintained. 

SVSTtMS  IXCMrTEO  mOM  CailTAM 

MOvmoNS  or  THS  act: 
None. 


SYSTEM  NAMC- 

Science  Advisor  Research  Associate 
Program  {SARAP].  HHS/FDA/ORA. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Field  Science  (HFC-140). 
Office  of  Regional  Operations,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

For  the  location  of  Federal  Archives 
and  Records  Centers,  see  Appendix  B  to 
system  notice  0^10-0002,  Regulated 
Industry  Employee  Enforcement 
Records,  HHS/FDA/OMO/DMS. 
categories  of  individuals  covered  by  the 
system: 

FDA  field  personnel  who  have  applied 
to  participate  in  full-time  research  effort 
under  the  program. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Contains  name,  curriculum  vitae, 
description  of  research  proposal,  budget, 
and  statement  of  career  goals. 

AUTHORmr  FOR  MAItfTENANCE  OF  THE 
SYSTEM: 

Section  702(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
372(a);  Sections  301  of  the  Public  Health 
Service  (42  U.SC.  241)  and  311  of  the 
PHS  Act  (42  U.3.C.  243). 

PURPOSE(S):       I 

To  monitor  uie  progress  of  research 
objectives  of  approved  individual 
SARAP  research  projects. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINa  CATEGORIES  OF 
USERS  AND  THE  rUM>08CS  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS]  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  componoits, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 


Department  of  Justice,,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVINQ,  ACCESSING,  RETAINtNG,  AND 
DISPOSING  OF  RECOnOS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  letter-size  manila 
folders. 


RETRIEVABILmr: 

Indexed  by  name. 

SAFEGUARDS: 

1.  Authorized  users:  Personnel  of  the 
Division  of  Field  Science. 

2.  Physical  safeguards:  Records  are 
kept  in  locked  cabinets  in  a  secured 
area,  locked  rooms,  and  locked  building. 

3.  Procedural  safogaards:  Users  of 
personal  information  in  the  performance 
of  their  duties  have  been  instructed  to 
protect  such  information  from  public 
view  and  from  unauthorized  personnel. 
Access  is  strictly  limited  to  those  staff 
members  trained  in  accordance  with  the 
Privacy  Act. 

4.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Department's  General 
Administration  Manual. 

RETENTION  AMD  niirHSAL. 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  FDA's 
Records  Control  Schedule.  The  Records 
Control  Schedule  and  disposal  standard 
for  these  records  may  be  obtained  by 
writing  the  system  manager  at  the 
address  below. 


SYSTEM  IMNAGSR(S)  Ml»  i 

Director,  Eh  vision  of  Field  Science 
(HFC-140),  Office  of  Regional 
Operations,  5600  Fishers  Lane, 
Rockville,  MD  206S7. 

NOTIFICATION  PROCEOaM: 

An  individual  msy  learn  if  a  record 
exists  about  him  oi  her  upon  writteo 
request,  with  notanzol  sipiature  if 
request  is  made  by  mail,  or  with 
identification  if  re<]uest  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFI-30). 
Food  and  Drug  Administration.  seo& 
Fishers  Lane,  RobkviUs.^ia}  20857 
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RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTINO  RECORD  MOCCDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
coirection,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATCOORIES: 

Individual  on  whom  the  record  is 
maintained. 

SYSTEMS  EXEMPTED  mOM  CERTAIN 
mOViSIONS  OF  THE  ACT 

None. 
09-KM»08 

SYSTEM  name: 

Radiation  Protectimi  Program 
Personnel  Monitoring  System.  HHS/ 
FDA/CDRH. 

SECURtTV  CLASSmCATWN: 

None. 

SYSTEM  location: 

Office  of  Health  Physics  (HFZ-60), 

Center  for  Devices  and  Radiological 

Health,  5600  Fishers  Lane,  Rockville, 

MD  20857 
Radiation  Detection  Company,  162 

Wolfe  Road.  P.O.  Box  1414. 

Sunnyvale,  CA  94088 

CATCOORIES  OF  NNNVIOUALS  COVERED  BY  THE 
system: 

U.S.  Public  Health  Service  and  other 
personnel  in  clinics,  laboratories, 
hospitals,  research  facilities,  etc.,  who 
work  with  ionizing  radiation  sources 
and  are  required  to  be  monitored  by 
Nuclear  Regulatory  Commission  or 
Occupational  Safety  and  Health 
Administration  regulations. 

CATEOORISS  OF  RKOROS  IN  THE  SYSTEM: 

Contains  name,  date  of  birth,  social 
security  account  number,  job  code, 
period  of  exposure,  effective  date,  and 
radiation  exposure  value. 

authorfty  for  maintenance  of  the 
system: 

Atomic  Energy  Act  of  1954  .(68  Stat. 
919  et  seq.).  Nndear  R^ulatory 
Commission  Regulations.  10  CFR  Part 
20;  Occupational  Safety  and  Health  Act 
of  1970  (84  Stat.  1500  et  seq.}. 


Occupational  Safety  and  Health 
Administration  Regulations.  20  CFR 
1910.96. 

FURPOSE(S): 

To  monitor  incremental  and 
accumulated  exposure  to  ionizing 
radiation  for  radiation  protection 
purposes. 

ROUTMC  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKMNO  CATCOORIES  OF 
USERS  AND  THE  FURFOSCS  OF  SUCH  USES: 

Results  are  disclosed  to  employers, 
i.e.,  clinics,  laboratories,  etc.,  after  the 
end  of  each  monitoring  period. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

Disclosure  may  be  made  to  HHS 
contractors  and  their  staff  in  order  to 
accomplish  the  purpose  for  which  the 
records  are  collected.  The  recipients  are 
required  to  protect  such  records  from 
improper  disclosure. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacify;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacify  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  parfy,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


1.  Authorized  users:  Authorized 
CDRH  and  contractor  personnel  who 
must  have  access  to  information  in  the 
system  in  the  performance  of  their 
duties. 

2.  Physical  safeguards:  Hard  copies 
are  filed  in  secured  files,  locked  building 
with  controlling  securify  personnel 
stationed  at  key  access  points  to  the 
record  area. 

3.  Procedural  (or  technical) 
safeguards:  Computer  software  is 


password  protected  and  access  is 
restricted  by  Resource  Access  Control 
Facilify  (RACF).  Contractor  is  required 
to  maintain  confidentialify  safeguards 
with  respect  to  these  records. 

4.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Department's  General 
Administration  Manual  and  Part  6  of  the 
Department's  ADP  Systems  Manual. 

FOUCIES  AND  PRACTICES  FOR  STORtNO. 
RETMCVMQ.  ACCESSINO,  RCTAMMO,  AND 
DiSPOmie  OF  RECORDS  IN  THE  SYSTEM: 

STORAQC: 

Maintained  on  magnetic  disc 
computer  data  bank,  with  back-up 
stored  securely  off-site.  Hard  copies  are 
maintained  in  letter-size  folders. 

RETRKVABIUTY: 

Indexed  by  name,  social  security 
account  number,  and  facility. 

RETENTION  AND  disposal: 

Indefinite  i-etention  on  magnetic  disc. 

SYSTEM  MANAOER<S)  ANO  ADDRESS: 

Personnel  Monitoring  Program,  Office 
of  Health  Physics  {HFZ-60),  Center  for 
Devices  and  Radiological  Health.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

NOTIFKATION  procedure: 

An  individual  may  learn  of  his  or  her 
record  upon  written  request,  with 
notarized  signature  if  request  is  made  by 
mail,  or  with  identification  if  request  is 
made  in  person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFl-30). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTMO  RECORD  FROCCOURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  dction  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Individual  on  whom  the  record  is 
maintained. 
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CEMTMN 


oftneact: 


None. 

SYSTEM  NAME 

Special  Sttidtes  and  Surveys  on  FDA- 
Reg^ted  Prodocfs.  HHSfFDAfOMO. 

9tcumn  CLMMmncATtom 
Nooe, 

StSTEa^LOCitnON: 

"NiBjjotiated  Conlracfs  foanch  (HFA- 
510).  Office  of  Nfenagement  and 
Operations.  5600  Fishers  Lane. 
Rockville.  MD.20857. 

A  current  Kst  of  contact  sites  is 
avdilabfe  by  writing  to  the  system 
manager  at  the  address  below. 


fvstSM: 

Individiiala.  specialty .groaps,  and 
hou^dd»participa  &ag  voluntmlyi  in 
-  studies  and  surveys  conducted  or 
sponsored  by  FDA. 

CATEOOMCS  OP  WeCOIIOS  WTHC  SVITEtt: 

Data  collected  vaiywHbeadfsbidy/ 
surtesh-NonnaJ.  standard  infonoatioafor 
iadiviki^uaifrorhoaseliokiasmbcrs 
varis«.but  could  include  name^  age.  sex. 
.  marjial  sts^tus.  address  pc  locale  of      «^. 
residence,  etc^^  Nondemographic  items 
relate  to  experience  w}tfa..or  opinions 
about,  a  particular  product  Patient 
medical  records  may  be  included  in 
some  eases  involving  specific  Bealtb 
problems. 

mmtamrrr  row  mimntMums.  99  ^m-— -. . 

SVSTEK 

Section  701(a)  of  the  Federal  Food, 
Drug,  and  Ckismetic  Act  (21  U.S.C-  301  et 
seq.). 

MMPOSEtS): 

Used  to  provide  data  on  individuals, 
specialty  groups.  e.g..  physicians  and 
hduseholds  participating  voluntarily  in 
studies  and  surveys  conducted  or 
sponsored  by  FDA. 

NOUTINE  USES  OF  RECOfMM  MAIMTAINEO  M 
THE  SYSTEM,  mCLUeNW  CATCQOmSS  OF 
USERS  AM»  THE  PWIKMES  OF  SUCN  uaes: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  records  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Muman 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employs  in  his  w  her 
official  capadty;  or 


(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  ofl ustice.  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  aad  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  %vith  the 
purpose  for  wbich  the  records  were 
coilecfed 

Disclosure  may  be  made  to  HHS 
contractors  and  tbeir  stafTin  oider  to 
accoHipUsh  tbepufpose  for  which  the 
records  are  collected  The  recipients  are 
required  to  protect  such  reconk  from 
improper  disclosure. 

FOUCKy  AND  MOKTICES  Rm^TORMM;  ~ 

;  ■ETAMMS,  AND 
IMTHESVSTCM: 


STOAAOE: 

^^  -  Questionnaires  and  data  are  files  in 
standard  filing  Equipment  Some 
statistical  data  are  stored  on  ma^etic 
tape. 

RtTRIEVASaJTY: 

Accessed  by  ID  number  assigned  by 
FDA  or  contractor  during  collection 
process.  Individual  files  are  maintained 
in  agency  and/Qr  contractor's  custody 
until  all  collection  procedtttes  are 
completed. 

i 

SAFESUAROS: 

1.  Authorized  users:  Authorized 
program  personnel. 

2.  Physical  scfeguards: 
Questionnaires  and  data  are  maintained 
in  locked  contamers  in  secured  area. 
Magnetic  tapes  are  maintained  in 
secured  computer  facilities.  Locked 
buildings,  locked  rooms,  locked  file 
cabinets  and  locked  tape  vault*. 

3.  Procedural  (or  technical) 
safeguards:  Access  limited  by  computer 
password  which  is  changed  periodically. 
Confidentiality  safeguards  with  respect 
to  these  records  are  required  to  be 
maintained. 

4.  Implemejitalion  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:  45-13  of  the  Department's  General 
Administration  Manual  and  Part  8  of  the 
Department's  AOP  Systems  Manual; 


RETENTION  AND  0I9F0BAL. 

Questionnaires  and  data  are  retained 
until  all  statistical  problems  are 
resolved;  then  des^yed.  The  records 
are  destroyed  by  shredding,  burning,  or 
other  appropriate  means  so  as  to  render 
them  illegible. 


SYSTEM  MANAGER(S)  AND  AOORESS: 

Chief.  Negotiated  Contracts  Branch 

(HFA-510).  5600  Fishers  Une. 

Rockville.  MD  20857 
Office  of  Epidemiology  and  Biostatistics 

(HFN-700).  5600  fishers  Lane. 

Rockville.  MO  20857 

NOTIFICATKm  PROCEDURE: 

An  individual  ma^  learn  if  a  record 
exists  about  him  o»"]^nr  opon  written 
request,  with  notarbaed  signaftiire  IT 
request  is  made  by  piail.  or  with 
identificati<Hi  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFI-SO). 
Food  and  Drug  Administration,  5600 
Ffshers  Lane,  Rockville.  MD  20857 

RECORD  ACCESS  FROCSOUHES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  who  requests  notification 
of.  or  access  to.  a  medical  record  shall, 
at  the  time  the  request  is  made, 
desi^ate  in  writings  responsible 
representative  who  wHI  be  willing  to 
review  the  records  and  inform  the 
subject  individual  of  its  contents  at  the 
representative's  discretiair.  You  may 
also  request  wt  accounting  of 
disclosures  that  have  been  made  (rfyour 
record,  if  any. 


CONTESTING  RECORD  PtWCEDURES: 

Contact  the  officat  at  the  address 
specified  under  Notification  Procedure 
above  and  reasonably  identify  the 
record,  specify  the  iaformation  being 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  rscord  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Individual  on  whom  the  record  is 
maintained  or  patient's  medical  records, 
depending  on  the  type  of  survey  or 
study. 


SYSTEMS  EXEMPTED  Mmi  CERTXm 
PBOOTSIOHS  W  THE  ACT: 

None. 
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09-10-oeit 


SYSTEM 


Bioresearch  Monitoring  Information 
System.  HHS/FDA. 

SECUIMTV  CLASSmCATIOM: 

None. 

SVSTEM  LOCikTION: 

Division  of  Scientific  Investigatioas 
(HFN-34(q,  Office  of  CompBance.  7S20 
Standish  Place  RockviBe.  km  20855 

Division  of  Bioio^cal  Investtgetieiwl 
New  On«8  (iffN-«2a).  Office  of 
Biologies  Research  and  R«vi««v,  8800 
Rockville  Pike,  Be4faesda,  MD  20205 

Bim^search  MoBitormg  Staff  (HFZ-341), 
Cmte  for  Devices  sad  Jladi<d«i||ical^ 

Sprint.  Kmaoeia 


Clinical  investigators  who  are 
coiufaictiDg.  or  have  condoeted.  dinical 
studies  of  new  drugs  and  devieee— dar 

investigational  new  drug  aad  .. 
investigational  device  exeii4>tion 
requests. 


Aatomated  file  is  maintained  on  all 
clinical  investigators:  contatos  name, 
education,  prefessieaal  qnaifficatioRS 
and  hackgnnuid,  Proyam  Orrenterf  Beta 
Systems  (POUS)  locator  code,  and 
information  on  studies  condoeted. 
Manual  file  contains,  in  addition  to  that 
same  information,  investigatory  material 
collected  by.  or  developed  by.  PDA, 
during  jnvestigations  d  ponibie 
violations  of  statutes  and  regulations 
governing  new  drug  and/or  device 
studies. 

Axmtamm  ran  MjrarrEiMiicc  oftmc 


Section  505(i](3).  Federal  Food.  Drug. 
and  Cosmetic  Act  (21  USXl.  35S(iK3);  21 
CFR  Part  312  (New  drugs  for 
investigational  use).  Section  50B(i)(3J. 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  3W)(j);  21  CFR  Part  812  (New 
devices  for  investigatioRal  use):  21  CFR 
Part  813  (Intraocular  lenses  for 
investigatumal  use). 

PUiwoscs(s): 

To  provide  controls  to  assure  that 
investigators  meet  requirements  of 
statute  or  regulations  governing  new 
drug  and  device  stuifin.  To  serve  as  a 
data  base  fisr  the  efJeeltre  pt i  fui  iwiw. s 
of  activities  naeessaty  fiar  the  condact  of 
the  biereseaich  Bowtortng  program. 


Nourme 
TNcsvsm, 

USCNSANOTMK 


OS 

OS  SUCH  USES: 


Records  that  indicate  violation  or 
potential  violation  of  law  may  be:  (1) 
Referred  for  investigation  and  possible 
enforcement  action  imder  the  Federal, 
State,  or  foreign  lauvs  to  the  DeparteicBt 
of  Justice,  OCGce  of  the  Inspector 
General,  aa  apprapciate  State  food  and 
drug  enforceaaeat  agency  or  licensing 
authority,  or  the  govenuneirf  (d  a  foreign 
coimlry  where  studies  are  being  or  have 
been  condacted:  (2)  disclosed  in 
adminisliaUve'or  court  proceedings  in 
deteHMiing  wfcefeer  a  record  ts  relievant 
te«n-agency  dacisioB  coBcenung 
investigateiy  materials;  (3)  (fiseiosed  to 
an  HHS  funding  office  providing 
finamaat  suwaist  to  a-biaresearcb  study. 

I  elRee  bom  the  reeosd  of 
an-faidfcridBri4»  is  spaeeu  to  an  inqiriry 
faew'-lhs  I  miigii  Miiwiai^Bce  made  at 
the  raqon^oCtfall  iadieidMi; 

The  Dapailawl  ef  Hsaith  and  Human 
Services  (HMS;  nay  dtsdoee 
infotmatkm  bmi  thia  systera  of  records 
to  the-DepartaMBt  of  Justice,  or  to  a 
court  or  other  tribimal,  when: 
(a>  HHS,  or  any-fawpwent  thaeo£;  or 
(l^  Any  FfrlS  mapioyee  in  his  or  her 
official  capacity;  or 

(c)  Any  Hl^anpbyee  m  his  or  her 
individual  capacity  w^retfae 
Department  a^  Jestioe  (or  WIS,  where  it 
is  avfheraedto  do  ao}  has  agreed  to 
represent  4he  employee;  or 

(d)  The  UnitecTSIates  or  any  agency 
thereof  where  HFB  determines  that  the 
litigation  is  liisely  to  affect  HHS  or  any 
of  its  oennponcmts, 

is  a  party  to  litigation  m  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  ose  aS  snch  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  tiie 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  tfie  records  were 
collected. 


pouciES  AND  nucnccs  POII 
wmBEwig,  ■ccMswa,  ii 
oiSPOsiMG  OF  acooaes  at  THe  avstni: 

storaoe: 

Manual  files  compiled  of 
investigations  of  possible  violations  of 
statutes  and  regulations  are  maintained 
in  letter-size  manila  folders  and  on 
microfilm.  Automated  files  are 
maintained  on  magnetic  disk  or  tape. 


SAFEOIMROS: 

1.  Authorized  users:  Staff  of  the 
Division  of  Scientific  Investigations. 
Division  of  Drug  Information  Resources. 
Management  and  Data  Systems  Branch. 
Division  of  Biological  Investigational 
New  Drugs,  inspectors  m  the  Office  of 
Biologies,  Personnel  of  theOffice  of 
Device  Evaluation,  Persofmd  of  the 
Bioresearch  Monttorii^  Slafi.  Personnel 
of  the  Office  of  Compliance  and  District 
Consumer  Safety  Officers  who  gather 
data  during  inspiections  and 
investigatianB. 

2.  PhyacaJ  safeguards:  Filee  are 
stored  in  secarsdareas.  locked 
buildings,  locked  rooais,  lodked  tape 
vaults  and  lockaMe  data  media 
cabinets. 


compuiae  p■MSBB•^1lririd^iecfaange<l 
periodical^ 

4.  lii^emattationgaiMioesB  - 
Safeguards  «eeetal>BlBhsd  in 
accordance  wtt|»  Caaeral 
Adminis6«tion  Manaal  and  Part  6  of  the 
DeparbBciit's  ADPSy^ems  Manual. 


Records  outpot  froa  the  system  for 
reference  inintout  or  computer  output 
micraSbn  ace  Detained  for  one  update. 
C3fcle,  or  quartet ly.  Disposal  of  recerds 
is  accoMipKshedlhrottgh  a  disintegrator 
or  shredder. 


Deputy  Diieetac  Division  of  Scientific 
Investigation  fM'N^-g*!),  Office  of 
Complismoe,  7S20  StaiMHsb  Place. 
Rockville,  MD  208S6 

Director.  Division  of  Biolo^cal 
Investigational  New  Drugs  (HFN-823). 
Office  of  Biologies  Research  and 
Review.  8800  Rockville  Pike. 
Bethesda.  MD.20206 

Director,  Biorsseardi  Monitoring  Staff 
(HFZ-341).  Center  for  Devices  and 
Radiological  Health,  8757  C^orgia 
Avenue,  Silver  Spring,  MD  20910 

NOnnCATION  mOCEDUME: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFl-30). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857 


Indexed  by  name  or  code  number. 


Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Access  to  record  systems  which  have 
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been  granted  an  exemption  from  the 
Privacy  Act  requirements  may  be  made 
at  the  discretion  of  the  system  manager. 
If  access  is  denied  to  requested  records, 
an  appeal  may  be  made  to: 
Commissioner,  Food  and  Drug 

Administration,  5600  Fishers  Lane, 

Rockville,  MD  20857 

You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

coNTErrma  Necom  mocaNMcs: 

If  access  has  been  granted,  contact 
the  offical  at  the  address  specified  under 
notification  procedure  above  and 
reasonably  identify  the  record,  specify 
the  information  being  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  80URCS  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained.  Some  material  is  obtained 
from  third  parties,  e.g.,  drug  companies, 
publications,  or  is  developed  by  FDA. 

svrrcMs  txtrnprwo  from  certain 

PROVISIONS  OF  THE  ACT: 

This  system  is  exempt  from  access 
and  contest  and  certain  other  provisions 
of  the  Privacy  Act  (5  U.S.C.  552a(c)(3). 
(d)  (1)  to  (4).  (e)(3).  (e)(4)  (G)  to  (H)  and 
(f)  to  the  extent  that  it  includes 
investigatory  material  compiled  for  law 
enforcement  purposes,  including 
criminal  law  enforcement  purposes, 
where  access  would  be  likely  to 
prejudice  the  conduct  of  the 
investigation. 

09-10-0011 

SYSTEM  NAME: 

CertiHed  Retort  Operators.  HHS/ 
FDA/CFSAN. 

SECURrrV  CLASSIFICATION: 

None.  "i 

SYSTEM  location: 

Division  of  Food  Chemistry  and 
Technology  (HFF-210).  Center  for  Food 
Safety  and  Applied  Nutrition.  200  C 
Street.  SW.  Washington,  DC  20204. 

For  the  location  of  Federal  Archives 
and  Records  Centers,  see  Appendix  B  to 
system  notice  09-l(M)002,  Regulated 
Industry  Employee  Enforcement 
Records,  HHS/FDA/OMO/DMS. 

CATEGORIES  OF  INOIVIOUALS  COVERED  SY  THE 
SYSTEM: 

Food  industry  employees  who  have 
attended  courses  of  instruction  relating 
to  operation  of  retorts. 


CATEGORIES  OV  RECORDS  IN  THE  SYSTEM: 

Contains  name  and  training  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  404  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  344). 

FURPOSE(S): 

To  ascertain  that  programs  exist  in 
regulated  establishments  relating  to 
food  industry  employees  instructed  in 
operating  retorts. 

ROUTINE  USES  dF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  IN»tUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  showing  a  low- 
acid  canned  food  establishment  not 
having  supervised  canning  retort 
operations  may  be:  (1)  Referred  for 
investigation  and  possible  enforcement 
action  against  the  company  and 
responsible  officials,  to  the  Department 
of  Justice,  or  appropriate  State  food  and 
drug  law  enforcement  agencies,  or  (2) 
disclosed  in  administrative  or  court 
proceedings  iq  determining  whether  a 
record  is  relevant  to  an  agency  decision 
concerning  documents  of  investigatory 
materials. 

Most  records  in  the  system  may  be 
disclosed  to  a  food  company  who  may 
be  advised  as  to  whether  an  individual 
has  satisHed  FDA  requirements. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
Individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case.  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  AOCESSHIO,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  standard  filing 
equipment. 


RETRIEVABILrrY: 

Indexed  by  name. 

SAFEGUARDS: 

1.  Authorized  users:  Limited  access  to 
professional  staff  and  secretary  of  the 
Regulatory  Food  Chemistry  Branch. 

2.  Physical  safeguards:  Records  are 
stored  in  locked  containers  in  locked 
rooms  and  building. 

3.  Procedural  safeguards:  Users  of 
personal  informatwn  in  connection  with 
the  performance  of  their  jobs  have  been 
instructed  to  protect  such  information 
from  pubhc  view  and  from  unauthorized 
personnel.  Access  to  records  is  strictly 
limited  to  those  staff  members  trained  in 
accordance  with  the  Privacy  Act. 

4.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Department's  General 
Administration  Manual. 

"ETENTKM  AND  disposal: 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  FDA's 
Records  Control  Schedule.  The  Records 
Control  Schedule  and  disposal  standard 
for  these  records  may  be  obtahied  by 
writing  to  the  system  manager  at  the 
address  below. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Food  Chemistry 
and  Technology  (WF-210),  200  C  Street, 
SW.,  Washington,  DC  20204. 

NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request,  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFI-30), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857 

RECORD  ACCESS  procedure: 

Same  as  notiflcation  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  record  procedures: 

Contact  the  official  at  the  address 
specified  under  the  notification 
procedure  and  reasonably  identify  the 
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record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  Hie  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECCNID  SOURCE  CATEOOMES: 

Educational  institutions  that  conduct 
retort  operator  training. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-10-0013 

SYSTEM  NAME: 

Employee  Conduct  Investigative 
Records.  HHS/FDA/OMO. 

SECURmr  classification: 

None. 

system  kOCATtON: 

Division  of  Ethics  and  Program 
Integrity  (HFA-30),  Office  of 
Management  and  Operations,  5600 
Fishers  Lane,  Rockville,  MD  208S7. 

categories  of  individuals  covered  bv  the 
system: 

Employees  or  former  employees,  or 
special  Government  onployees  of  FDA 
who  are  alleged  to  have  violated  FDA  or 
Departmental  regulations  and/or 
Federal  statutes. 


CATXaOIH»  OF  RECORDSJM  THE  ■VflTBt: 

This  system  inchides  records  relating 
to  correspondence  concerning  an 
individual's  employment  status  or 
conduct  while  employed  by  FDA. 
Examples  of  these  records  include: 
correspondence  &offi  en^iloyees, 
members  of  0^1^*698  and  members  of 
the  public  alleging  misconduct  by  an 
official  of  FDA.  It  also  contains  reports 
of  investigations  to  resolve  allegations 
of  misconduct  or  violations  of  statutes, 
with  related  exhibits  of  statements, 
affidavits  or  records  obtained  during  the 
investigation:  reports  (A  action  taken  by 
management;  decisions  on  any 
misconduct  substantiated  by  &e 
investigation:  aod  reports  of  legal  action 
resulting  from  violations  of  statutes 
referred  for  prosecution. 

AUTHORITY  FOR  MAWTENANGC  OF  THE 

systbn: 

5  U.S.C.  301:  Title  1«.  UJSXL  (e^  18 
U.S.C.  201,  203, 207, 208. 209. 1905):  21 
U.S.C  331: 28  U.S.a  535fbJ;  44  U.S.C. 
3101;  EJa.  10450  and  222;  45  CFR  Part  73. 

PURPOSE(8): 

To  provide  managemeol  with 
information  needed  to  take  actions 


against  complaints  or  alleged  violations, 
libese  complaints  may  be  referred  to  the 
Office  of  Inspector  General,  Office  of 
the  Secretary,  HHS. 


ROUTINE  USES  OF  I 

THE  SYSTEM,  iWCLUDHIO  CATBOORKS  OF 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  that  indicate  violation  or 
potential  violation  of  law  regulation 
and/or  policy  may  be:  (1)  Referred  for 
investigation  and  possible  enforcement 
action  under  the  applicable  Federal, 
state,  or  foreign  laws  to  the  Department 
of  Justice;  an  appropriate  state  food  and 
drug  enforcement  health  agency  or 
licensing  authority;  or  the  govenment  of 
a  foreign  country;  or  (2)  disclosed  in 
administrative  or  court  proceedings  in 
detecmining  whether  a  record  is  relevant 
to  an  agency  decision  concerning 
documents  of  investigatory  materials. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
o^cial  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  titigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRKVnia,  ACCESSHM,  RETAMMO,  AND 
OtSPOSMQ  OF  RK0R08  IN  THE  system: 


STORAOC: 

Paper  records,  in  folders,  in  file 
cabinets. 

retrievabiuty: 
Alphabetically  by  name. 

SAFCOUAROS: 

1.  Authorized  users:  Limited  access  to 
Division  of  Ethics  and  Program  Integrity 


Staff  and  authorized  support  staff  of  the 
Office  of  Kfanagement  and  Operations. 

2.  Physical  safeguards:  RicotdB  are 
maintained  in  locked  rooms  within  a 
locked  secured  area  protected  by  a  24- 
hour  building  guard  service. 

3.  Procedural  safeguards:  Users  of 
personal  information  in  connection  with 
the  performance  of  their  iab»  haw  beea 
instructed  to  protect  such  informatioa 
from  public  view  and  bom  unauthorized 
personnel.  Access  is  strictly  limited  to 
those  employees  trained  in  accordance 
with  the  Privacy  Act. 

4.  Impiemeatatioa  guidelines^ 
Safeguards  are  estabUshed  in 
accordance  with  Chapters  45-13  and 
PHS  hf:4&-13  of  the  Department's 
General  Administration  ManuaL 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  5  years 
after  termination  of  employment  of 
subject  individual  or  when  no  longer 
needed  for  reference.  Disposal  of 
records  is  accomplished  by  shredding, 
burning,  or  other  appropriate  means  so 
as  to  render  them  illegible. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Division  of  Ethics  and 
Program  Integrity  (HFA-20),  Office  of 
Management  and  Operations.  5800 
Fishers  Lane,  Rockville.  MD  20857. 

notification  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request,  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFl-SO), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857 

RECORD  ACCESS  procedure: 

Same  as  notificatioo  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Access  to  record  systems  which  have 
been  granted  an  exemption  from  the 
Privacy  Act  access  requirement  may  be 
made  at  the  discretioo  of  the  system 
manager.  If  access  is  denied  to 
requested  records  an  appeal  may  be 
made  to: 
Commissioner,  Food  and  Drug 

Administration,  5600  Fishers  Lane, 

Rockville,  MD  20857 
You  may  also  request  an  accoimting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTmO  record  PROCEDURES: 

If  access  has  been  granted,  contact 
the  official  at  the  address  specified 
under  notification  procedure  above  and 
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reasonably  identify  the  record,  specify 
the  information  being  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  imtimely,  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Information  in  this  system  of  records 
is  obtained  from  FDA  personnel  and 
FDA  records,  subjects  of  investigations, 
complaints,  witnesses,  other  Federal 
agencies,  State  and  local  agencies,  and 
personal  observations  by  the 
investigator. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

This  system  is  exempt  from  access 
and  contest  and  certain  other  provisions 
of  the  Privacy  Act,  (5  U.S.C.  552a(c)(3), 
(d)  (1)  to  (4),  (e)(3).  (e)(4)  (G)  to  (H),  and 
(f)).  to  the  extent  that  it  includes 
investigatory  material  compiled  for  law 
enforcement  purposes,  including 
criminal  law  enforcements. 

09-10-0015 
SYSTEM  name: 

Blood  Donors  for  Tissue  Typing  Sera 
and  Cell  Analysis  and  Related  Research. 
HHS/FDA/CDB/OB. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Histocompatibility  Laboratory, 
Division  of  Blood  and  Blood  Products 
(HFN-830),  Center  for  Drugs  and 
Biologies,  8800  Rockville  Pike,  Bethesda, 
Maryland  20205. 

For  the  location  of  Federal  Archives 
and  Records  Centers,  see  Appendix  B  to 
system  notice  09-10-0002.  Regulated 
Industry  Employee  Enforcement 
Records,  HHS/FDA/OMO/DMS. 

categories  op  moiviouALS  covered  by  the 
system: 

Volunteer  blood  donors  and  patients 
of  the  National  Naval  Medical  Center 
and  the  National  Institutes  of  Health 
Clinical  Center  who  volunteer  to  be  part 
of  the  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  name,  address,  phone 
number,  sex,  religion,  race,  age.  disease 
(if  any),  number  of  pregnancies,  number 
of  children,  and  the  results  of  blood 
typing. 

authormr  for  maintenance  of  the 
system: 

Public  Health  Service  Act.  Section 
351,  42  U.S.C.  262. 


PURPOSE(S): 

To  provide  data  to  be  used  in 
evaluating  hiatocompatability  testing 
sera  submitted  by  manufacturers  for 
approval  and  release  on  the  market. 

On  occasion,  employees  and  patients 
of  the  National  Institutes  of  Health 
Clinical  Center  and  the  National  Naval 
Medical  Center  allow  the  laboratory  to 
perform  tissue  typing.  In  these  instances, 
it  is  necessary  to  provide  the  physician 
involved  with  precise  data  to  properly 
identify  the  patient. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  In  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justicti,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  cajiecity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  .  -    -• 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCCSSMG,  RETAINING,  AND 
DISPOSING  OF  RBCORDS  IN  THE  SYSTEM: 

STORAGE: 

Standard  filing  equipment,  and  on 
magnetic  tapes,  and  disks. 

RETRIEVABILmr: 

Usually  by  an  assigned  'cell  number.' 
Also,  alphabetically,  by  name. 

safeguards: 

1.  Authorized  users:  Staff  of  the 
Division  of  Blood  and  Blood  Products 
wlio  require  access  to  these  records  in 
the  performance  of  their  duties. 


2.  Physical  safeguards:  Locked  filmg 
equipment,  locked  rooms  and  buildings. 

3.  Procedural  (or  technical) 
safeguards:  Computer  password  which 
is  changed  periodically. 

4.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Department's  General 
Administration  Manual  and  Part  6  of  the 
Department's  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  FDA's 
Records  Control  Schedule.  The  Records 
Control  and  disposal  standard  for  these 
records  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Blood  and  Blood 
Products  {HFN-830).  Histocompatibility 
Laboratory,  Cent^  for  Drugs  and 
Biologies.  8800  Rockville  Pike,  Bethesda, 
MD  20205. 


NOTIFICATION  PROCEDURE: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request,  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFl-30), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  who  requests  notification 
of,  or  access  to,  a  medical  record  shall, 
at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  You  may 
also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  Ihe  official  at  the  address 
specified  under  notification  prdcedure 
above  and  reasonably  identify  the 
record,  specify  the  Information  being 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  Uie  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 
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RECOHO  SOtmCC  CATCOOMCS: 

Volunteer  blood  donors  and  patients 
of  the  National  Naval  Medical  Center 
and  the  National  Institutes  of  Health 
Clinical  Center. 

•YtTEMIt  EXCMPTEO  FMOM  CCRTMN 
MOVISKMitt  Of  TMt  act: 

None. 
09-10-0017 


Epidemiological  Research  Studies  of 
the  Center  for  Devices  and  Radiological 
Health.  HHS/FDA/CDRH. 

StCMHTV  CLASSIFICATION: 

None. 

SYSTEM  location: 

EiNdemiology  Branch  (HFZ-116). 
Division  of  Biometric  Sciences,  Center 
for  Devices  and  Radiological  Health, 
12200  Wilkins  Avenue,  Rockville,  MD 
20B57. 

CATseomss  of  moivnuALs  covered  bv  the 


Persons  who  have  been  exposed  to 
radiation  (ionizing,  nonionizing,  sonic) 
from  either  medical,  occupational  or 
eaviromnental  amtfces :  patient  with  - . 
cancer,  birth  defects,  or  other  ciiseases 
or  conditions  which  result  from, 
radiation  exposure;  unexposed  persons 
(e.g..  family  members)  for  the  purpose  of 
making  comparisons. 

CATEOomes  of  ncconos  in  the  system: 
ID  number,  Social  Security  number 
which  is  supplied  on  a  voluntary  basis, 
name,  demographic  characteristics, 
radiation  exposure,  occupational  and 
personal  healdi  histories,  medical  data, 
and  information  on  or  from  death 
certificates,  if  deceased. 

AOTHOmTV  KM  MAWTENANCB  OF  TNB 


Public  Health  Service  Act  Sections 
301,  3ia  354,  356,  and  357, 42  U.S.C.  241, 
242A.  263b.  263c.  and  2e3d.  Federal 
Food.  Drug,  and  Cosmetic  Act.  Section 
702(a),  21  U.S.C.  372(a).  Reorganization 
Plan  No.  3  of  197a  Section  2. 

FUiVOCB(S)r 

To  maintain  records  used  by 
epidemiologists,  statisticians,  and 
authorized  staff  for  epidemiological 
research  and  analyses  on  the  effect  of 
radiation  exposiure. 


ROUTME  USES  OF  HECORDS  maintained  IN 
THE  SVtTIM,  iWCHIDWO  CATEOORWI  OF 
lOF  SUCH  USES: 


A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 


policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  recipient  to— 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identiHes  the 
individual  at  &ie  earliest  time  at  which 
removal  or  destruction  can  be 
accomphshed  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justiHcation  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except —  (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B)  for 
use  in  another  research  project,  imder 
these  same  conditions,  and  with  written 
authorization  of  the  Department.  (C)  for 
disclosure  to  a  properiy  identified 
person  for  the  purpose  of  an  audit 
related  to  die  research  project  if 
infbrmatioil  that  woo^  enable  research 
subjects  to  be  ideqtified  is  removed  or 
destroyed  at  the  earliest  opportimity 
cfHisifltent  «vidi  the  purpose  of  the  audit 
or  (D)  when  t^tilred  by  law:  {d)  hks 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  these  provisions. 

Records  in  the  system  may  be  made 
available  to  Federal,  state,  and  local 
agencies  having  an  interest  in  protecting 
the  public  from  the  effects  of  radiation. 

Disdosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  D^Mitment  or  any 
employee  of  the  Department  in  his  or 
her  ofHciaL  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  daim.  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 


the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided -ttiat  such  (fisclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

FOUCIES  ANOFRACnCSSreR 

RETRIEVMO,  ACCESSRM,  ■ 

DtSFOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

Records  are  stored  in  flle  folders,  on 
punch  cards  and  on  magnetic  tape  and 
discs,  computer  printouts  and  on 
microfiche. 

retrievabiuty: 

Records  are  retrieved  byname  and 
study  number. 

SAFEOUARDS: 

1.  Authorized  users:  Designated 
employees  of  the  Center  for  Devices  and 
Radiological  Health.  i., 

Z.  Physical  safeguards:  Daia 
collection  instruments  are  stored  in 
locked  file  cabinets,  focked  rooms,  and 
locked  buildings. 

3.  Procedural  (or  technical) 
safeguards:  Name  listings  aiid  log  books 
containing  information  to  permit  the 
identiffcation  sf  an^individual  and 
microfilmed  records  are  kept  in  locked 
files.  Computer  password  is  changed 
periodically. 

i.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Department's  General  .. 
Administration  Manual  and  Part  6  of  the 
Department's  ADP  Systems  Manual. 

One  year  to  penmanently,  depending 
on  the  length  of  follow-up  required  to 
complete  all  phases  of  the  study.  The 
records  are  destroyed  by  shredding., 
burning,  or  other  appropriate  means  so 
as  to  render  them  illegible.  Computer 
tapes  and  discs  are  erased.     . 

SYSTEM  MANAaCR(S)  AND  ADDRESS: 

Chief.  Epidemiology  Branch  (HFZ- 
116),  Division  of  Biometric  Sciences, 
Center  for  Devices  and  Radiological 
Health.  5600  Fishers  Lane.  Rockville. 
MD  20857. 

NOTIFICATION  FROCEOURC: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request,  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  {HFI-30), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20657 
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KCOIIO  ACCESS 

Same  as  notificadon  procedure. 
Requesters  shouk)  also  reasonal^y 
specify  the  record  contents  being  sought. 
An  individual  who  requests  notiflcation 
of,  or  access  to,  a  me(hcal  record  shall 
at  the  tfane  the  request  is  made, 
designate  fat  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  You  may 
also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any, 

coNTEsrma  recomo  mocEDUfiEs: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above  and  reasonably  ident^y  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sou^t, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

HECORO  SOUNCI  CATCQOmKS: 

Individuals  in  the  system  of  records, 
employers,  health  care  providers  and 
facilities,  administrative  and  vital 
statistics  agencies. 

SYSTEMS  EXEMPTED  FMMN  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-10-0018 

SYSTEM  name: 

Employee  Identification  Card 
Information  Record.  HHS/FDA/OMO/ 
DMS. 

SECURfTV  CLASSmCATKHl: 

None. 

SYSTEM  location: 

Personal  Property  Management  Section, 
Services  Unit  (HFA-227),  5600  Fishers 
Lane,  Rockville,  MD  20857 
Metropolitan  Office  Services  Section 
(HFA-230),  200  C  Street.  SW.. 
Washington,  DC  20204 
Administrative  Branch  at  Field/ 
District  Offices.  For  the  location  of 
Field/District  Offices,  see  Appendix  A 
to  system  notice  09-10-0002,  Regulated 
Industry  Employee  Enforcement 
Records.  HHS/FDA/OMO/DMS. 

cateoories  ot  nmmvioual  covered  sv  tne 
system: 

Approximately  8,000  FDA  employees. 

CATEOORKS  Of  RECORDS  IN  THE  SYSTEM: 

Contains  name,  mail  routing  code, 
office  telephone  number,  building,  room 
niunber.  birthdate.  identificati'on 
photograph,  height,  color  of  eyes,  and 
type  of  appointment. 


AUTHORITY  KM  MAINTENANCE  OF  THE 
SYSTEM: 

40  U.S.C  471.  et  seq;  Management  and 
Disposal  of  Government  Property  Act. 

PURPOSE(S): 

The  system  is  designed  to  maintain  a 
record  of  all  holders  of  FDA 
identification  cards.  Forms  FD  1887  and 
1887h,  for  renewal  and  recovery 
purposes  and  to  identify  numbers  of  lost 
or  stolen  cards.  The  system  may  ako  be 
used  at  FDA  Headquarters  to  locate 
employees  whose  names  have  not  been 
entered  in  the  FDA  locator  system. 

ROUTMC  USES  OF  RECORDS  MAINTAMED  IN 
THE  SYSTEM.  HCUHMNQ  CATEOORKS  OF 
USERS  AND  THC  FURPOSC  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
Congressional  office  ft-om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(dj  The  United  States  or  any  agency 
thereof  whers  HHS  determines  that  the 
litigation  is  liliely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  ivith  the 
purpose  for  which  the  records  were 
collected.       | 

POUCIES  AND  PtACnCES  FOR  STORINO, 
RETRIEVINO,  ACCESSINO.  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Forms  filed  in  folders  in  a  locked  filing 
cabinet  Computer  tapes  and  discs 
stored  in  a  locked  safe. 

rethievabiuty: 

Information  is  filed  and  retrieved  by 
name  and  date  of  birth. 

safeguards: 

1.  Authorized  users:  Authorized  FDA 
personnel  whose  official  duties  require 
access  for  issuance,  renewal,  retrieval, 
and  location  purposes. 


2.  Physical  aafegaards:  All  Forms 
FDA  2S23  are  kept  in  locked  file 
cabinets  and  ttie^nisicompBters  at 
Headquarters  ar«  maintained  in  secured 
areas.  Computer  discs  and  tapes  are 
stored  in  locked  safe. 

3.  Procedural  (or  technical) 
safeguards:  Computer  software 
providing  restricted  commands. 

4.  Implementation  guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hf:45-13  of  the  Deparbnent's  General 
Administration  Manual  and  Part  8  of  the 
Department's  ADP  Systems  Manual. 

retention  and  dismsal: 

Records  are  maintained  as  long  as  the 
ID  cards  are  vahd.  Computer  tapes  are 
erased  immediately  upon  termination  of 
employment  and  inactive  forms  are 
destroyed  after  6  months  by  shredding. 

SYSTEM  MANAOERO)  AND  AODBCSS: 

Chief,  Administrative  Services  Branch 
(HFA-210),  5600  Fishers  Lane.  Rockville. 
MD  20857. 


NOTIFWATMIN  FROCtDURE: 

An  individual  may  learn  if  a  record 
exists  about  him  w  her  upon  written 
request  with  notarized  signature  if 
request  is  made  by  mail,  or  with 
identification  if  request  is  made  in 
person,  directed  to: 

FDA  Privacy  Act  Coordinator  (HFI-30), 
Food  and  Drug  Admmistration,  5600 
Fishers  Lane,  Rockville,  MD  20857 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  son^, 
and  provide  any  other  names  officially 
used  during  period  of  employment.  You 
may  also  request  sn  accounting  of 
disclosures  that  h«ve  been  made  of  your 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above  and  reasonably  identify  the 
record,  specify  tha  information  being 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant  T 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 

maintained. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PWOVISIONS  OF  THE  ACT: 

None. 
(FR  Doc.  86-25482  Ried  11-21-86;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  8 

4-H  Club  Name  and  Eml)lem 

AQENCV:  Department  of  Agriculture. 
ACTION:  Proposed  rule. 


summary:  The  Department  of 
Agriculture  proposes  to  amend  the  final 
rule  on  use  of  the  4-H  Qub  Name  and 
Emblem  as  published  in  the  Federal 
Register  on  August  2. 1985.  The 
proposed  amendment  will  provide 
information  on  the  definition  of  terms 
used  in  this  Part,  and  will  further  define 
and  expand  use  of  the  4-H  name  and 
emblem  in  4-H  fund-raising  activities. 
date:  Comments  must  be  submitted  on 
or  before  December  24, 1988. 
ADDRESS:  Comments  may  be  mailed  to: 
Dr.  Donald  Stormer,  Deputy 
Administrator,  4-H— Youth  Programs, 
Extension  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
Telephone:  202/447-5853. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  V.  Milton  Boyce.  telephone:  202/447- 
6527. 

SUPPLEMENTARY  INFORMATION:  On 

August  2, 1985,  the  Department  of 
Agriculture  published  a  final  rule  in  the 
Federal  Register  that  established 
procedures  for  authorizing  use  of  the  4- 
H  Club  name  and  emblem.  These 
regulations  appear  in  7  CFR  Part  8.  Since 
publication  of  the  final  rule,  it  has  been 
determined  that  clarification  is  needed 
with  respect  to  the  specific  delegstionB 
of  authori^for  authorizing  use  of  the  4- 
H  Club  name  and  emblem  at  the  various 
administrative  levels.  Further,  because 
of  continuing  problems  and  concerns  in 
the  area  of  4-H  fund  raising  as  well  as 
potential  confusion  regarding  the  proper 
use  of  the  4-H  name  and  emblem  in 
connection  with  4-H  fund  raising,  it  was 
concluded  that  clarification  and 
modification  of  the  section  on  use  of  the 
4-H  name  and  emblem  in  fund  raising  is 
needed.  A  summary  of  the  proposed 
amendments  to  the  final  rule  follows: 

(1)  Section  8.3.  Definitions.  It  is 
proposed  that  this  section  include 
specific  definitions  of  the  Cooperative 
Extension  Service.  State  Cooperative 
Extension  Service  and  County 
Cooperative  Extension  Service. 

(2)  Section  8.9.  Use  in  4-H  Fund 
Raising.  It  is  proposed  that  this  section 
be  expanded  to  provide  for  use  of  the  4- 
H  name  and  emblem  on,  or  in 
association  with,  commercial  products 
and  services  when  the  effect  is  to 
promote  4-H  educational  programs. 
Such  use  of  the  4-H  name  and  emblem, 
including  its  use  in  tributes  to  4-H 


contained  on  or  associated  with 
commercial  products  or  services,  will  be 
permitted  in  accordance  with  this 
policy,  as  long  as  no  endorsement  or  the 
appearance  of  an  endorsement  of  the 
product  is  either  intended  or  effected 
and  all  moneys  received,  less  those 
necessary  to  cover  reasonable  expenses, 
are  expended  on  behalf  of  4-H 
educational  programs. 

Executive  Order  12291 

These  proposed  regulations  were 
reviewed  under  the  USDA  criteria 
estabhshed  to  implement  Executive 
Order  12291,  "Federal  Regulations."  It  is 
determined  that  this  action  should  not 
be  classified  as  a  major  rule  under  those 
criteria.  It  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  nor 
cause  a  major  increase  in  costs  or 
prices,  nor  cause  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  the  United  States-based 
firms  to  compete  with  foreign-based 
competitors. 

Regulatory  Flexibility  Act 

This  Department  has  certified  that  this 
document  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (6  U.S.C.  601  et  seq.J. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Environmental  bnpact  Statement 

This  proposed  regulation  will  not 
significantly  affin^t  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperworic  Reduction  Act 

Any  information  collection  or  record- 
keeping requirements  imposed  on  the 
public  by  this  proposed  rule  will  not  be 
implemented  until  such  time  as  they 
have  been  approved,  in  accordance  with 
section  3504[h)  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501.  et 
seq.,  by  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  7  CFR  Part  8 

4-H  Club  Signs  and  Symbols. 

PARTS— [AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Part  8  of  Title  7  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

1.  The  authority  citation  for  Part  8  of 
Title  7  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  707. 


2.  The  following  paragraphs  are  added 
after  the  first  paragraph  of  S  8.3: 

8«^    Definraone. 


The  term  "Cooperative  Extension 
Service"  as  used  in  this  part  includes  the 
entire  Cooperative  Extension  System 
consisting  of  the  Extension  Service. 
United  States  Department  of 
Agriculture;  the  State  Cooperative 
Extension  Services:  and  the  County 
Cooperative  Extension  Services. 

The  term  "County  Cooperative 
Extension  Service"  as  used  in  this  part 
refers  to  a  county  Extension  office 
operating  under  a  State  Cooperative 
Extension  Service. 

The  term  "Extension  Service.  United 
States  Department  of  Agriculture"  as 
used  in  this  part  means  the  Federal 
agency  within  the  United  States 
Department  of  Agriculture  which 
administers  Federal  agricultural 
cooperative  extension  programs. 

The  term  "State  Cooperative 
Extension  Service"  as  used  in  this  part 
means  an  organization  estabhshed  at 
the  land-grant  college  or  university 
under  the  Smith-Lever  Act  of  May  8. 
1914.  as  amended  (7  U.S.C.  341-349); 
section  209(b)  of  the  Act  of  October  28, 
1974,  as  amended  (D.C.  Code,  sec.  31- 
1719(b));  or  section  1444  of  the  National  — 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977.  as  amended 
t7U.S.C.3221). 

3.  Section  8.9  is  revised  as  follows: 

18.9    Use  hi  4-H  fund  raising. 

(a)  Fund-raising  programs  using  the  4- 
H  Club  Name  or  Emblem  may  be  carried 
out  for  specific  educational  purposes. 
Such  fund-raising  programs  and  use  of 
the  4-H  name  and  emblem  on.  or 
associated  with,  products  and  services 
for  such  purposes  must  have  the 
approval  of  the  appropriate  Cooperative 
Extension  office,  as  follows: 

(1)  Approval  of  the  County 
Cooperative  Extension  Service,  or  the 
appropriate  land-grant  institution,  if  the 
fund-raising  program  is  confined  to  a 
county. 

(2)  Approval  of  the  State  Cooperative 
Extension  Service,  or  the  appropriate 
land-grant  institution,  if  the  fund-raising 
program  is  multi-county  or  State-wide. 

(3)  Approval  of  the  Administrator  of 
the  Extension  Service.  United  States 
Department  of  Agricalture.  or  a 
designee,  if  the  fund-raising  program  is 
multi-State  of  Nationwide. 

(b)  When  used  to  promote  4-H 
educational  programs,  the  4-H  Club 
name  and  emblem,  sebject  to  obtaining 
authorization  as  provided  in  these 
regulations,  may  be  used  on  or 
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associated  with  products  and  services 
sold  in  connection  with  4-'H  fund-raising 
programs  so  long  as  no  endotseinent  or 

-the  appearance  oS  an  endorsement  of  a 
conHBercial  firm,  product  or  senrice  is 
either  intended  or  effected.  Tributes  to 
4-41  contained  on  or  associated  with 
coramercid  products  or  services,  when  ^•■ 
such  products  or  services  are  used  for 
fund-raising  activities;  Are  subject  to  Ae 
requmments  of  this  psza^aph.  All 
moneys  received  from  VU  fund-raising 

'  prognms.  except ttoseiteeessary  to>pay 
reasoiwble  expenseti  must  be  cjqiended 
to  fardier  die  4-H  educational  programs.  > 

Done  at  Wasliiiigtoa.  DC  this  20th  day  erf 
October,  1886. 
Riduml  E.  Lyng. 
Stvivtoty  (^ AffrtButtim. 

p!RD«K:a6Hage»9AMttt4t<«M:««ji4 . . 
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39 39864.  39865.  40032- 

40035, 40209.  40210, 40442, 
40811,40985,41110,41112, 
41113,41638,41979-41981 

71 39866,  39867,  40036, 

40812,41748.42256 

73 41 1 14,  41 1 16,  42256 

150 40037 

159 41290 

15  era  I 

372 40156 

373 40156 

374 40156 

377 40156 

379 40156 

390 40156 

399 40159 

806 41476 

PropoMdRulM: 

303 40813 

16eFR 

13 40788,41613 

307 40005 

<25 42087 

PropoMd  Rutac 

13 40039,  40336,  40443 

17  era 

200 40789 

202 40791 

210 42048 

211 41079 

229 42048 

239....„ 42048 

240 40792,  41296,  42048 

240 42048 

270 „ -...42048.  42207 

PropoMd  RidM: 

1 41117 

3 40814 

33 41117 

201 39868 

229 39868,  42073 

230 39868 

239 42073 

240 42073 

18  era  I 

154 41080 

270 40972 

271 40973 

PropoMdRulM: 

154 41982 

271 41 806,  41 982 

1307 40338 

19  era  j 

103 40338,40792 

20  era 

404 41950 

422...: 41950 

PrapoMd  RuIm: 

404 42045 

21  era 

5 41764 

73 401 60 

74 41765 

81 39856,  41765 

82 41765 

123_ 41615 

131 „ 4031 3 


133 42088 

172 40160 

201 41765 

520 41081,  41783,  42163 

522 41476 

814 40414 

868 40378 

874 40378 

PropoMd  RutoK 

150 40817 

155 41987 

874.... 40394,  40396 

878 40396 

886 40396 

22CFR 

526 40160 

527 40160 

23eFR 

625 40817 

637 40415 

24  era 

200 42088 

215 42088 

235 42088 

236 42088 

247 _ 42088 

812 42088,42090 

880 42088 

881 42088 

882 42088 

883 42088 

884 42088 

885 42090 

886 _ 42088 

912 „ 42088 

26  era 

31 40167 

602 40167 

PrapoMd  RuIm: 

1 40211 

7 40211 

20 40211 

25 40211 

31 40232 

53 4021 1 

56 4021 1 

27  era 

1 9 40023 

PropoMdRulM: 

4 41355 

5 „ 41 355 

7 41 355 

9 41 639 

28  era 

644 421 66 

PropoMdRutM: 

545 42167 

29eFR 

2509 41 262 

251 0 „ 41 262 

2520.: 41285 

2550 41 262 

2619 41298 

2676..... 41299 

1910 41477 

1978 42091 

PrapoMd  RutM: 

1910 42257 


30  era 

701 41 734.  41 952 

705t 40026 

761 41 952 

764. 41952 

769. 41 952 

77a 41 952 

773 41952 

780 41952 

784 41952 

785» 41952 

81 6_ 41 734,  41 952 

81 7_ 41 734.  41 952 

918. 40793 

948_ 40795 

950- 42209 

PropoMdRulM: 

15 41046 

250- 40819 

256-... 40819 

904 42266 

91 7 „ 42267 

938- 42267 

31  era 

316- 39990 

332.; 39990 

342 39990 

351 39990 

352 — 39990 

545.- 41906.  41 91 1 

555- 41916 

PropoMdRulM; 

1 0.  - 40340 

1 03.- - 42269 

32  era 

1 98.- _ 41 784 

289... 41 962 

291bi 41300 

706... 41477.41478 

200a..'. 40680 

PropoMdRulM: 

1 66..- 40820 

231  a. 40828 

855.. 41 121 

33  era 

110..- 39857,42163 

117.. 39857,  40315,  41478. 

41894 

1 65..- 41 479.  42220 

320... 41 206 

321 41206 

322..- 41206 

323 41 206 

324. — 41206 

325..- 41 206 

326..- 41206 

327... 41 206 

328 41206 

329 - 41206 

330 41206 

PropoMd  RuloK 

1 00 40341 

110 41642.  42269 . 

1 1 7........ 40342 

151 40950 

1 58.... 40950 

34  em 

222... 41562 

668...- _ 41920 

674.,.- „ 41 920 

675— ^ 41 920 
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678 „ 41 920 

682. 40886 

683 40886 

690 _ 41 920 

35  CFR 

251 40418 

253 40418 

36  CFR 

7 „ 4041 8 

21 1., 41785 

223 .....r. 4031 5 

251. .:..... 41081 

38  CFR 


3 41644 

1 7....„ „.  41807 

36 41808 

39  CFR 

111 41300 

221 _ 40706 

222. _ 40^96 

223„ „ 40796 

244 40796 

776...„ 401 70 

40CFR 

51 : 40656 

52_... 40316,  40317.  40419i 

40656, 40796. 40799. 40075. 

41786,41963,42221-42225 

62. 40799.  40802.  41788 

81:..... 40603.  41788;  422ZT 

260 ..39659.40572 

261 39659.  40572.  41062. 

41 10, 41306. 41323. 41460- 
41501,41616-41624 

262 39859. 40572 

264 39659,  40572 

265 „ 39859.  40572 

268 .;  39859.  40572 

270 39659.  40572 

271 39859.  40572 

300.... „... ...41 570 

41 3 „ - 40420 

433.._ „ „ 40420 

71i _..„ „ 41328 

716 ..41328 

790_ 41331 

795 40318 

799. 40318.  41331 


52. 40448.  40447,  40828, 

42111 
4t809, 41810 

60. 40043, 40448 

81.._ 40043,41355 

86 „ - 40986 

180 40987.  40988.  41811. 

41812 

260 „ 40726 

261 .„..39968.  40343,  41900 

264 40726 

265 „.41648 

270 40728 

300 _ 41 593 

41  CFR 

101-40......... 40805 

42  CFR 

405 „.  41 332 

406 41 332 


408 

409 

410 

412..... 

413 

421 „ 

431 „ 

433 - 

435 

41332 

41332 

~ 41332 

„..  42229 

„.  42229 

„..41J»? 

41332 

™ 41332 

-41332 

489 „.. 

36. „ 

58 _ 

...~ 41332 

40108 

„.  41988 

43CFR 

2910 

Anntn 

Pubic  Land  Ordara: 

6628 40421 

6629 

6630. 

41104 

41627 

11 „ 

426 

44  CFR 

64 

65 „ 

41131 

.40742.40774 

.39659.  41505 
.„„;.  40330 

PfOpOMd  Rul^K 

205.... .._... 

«CFR 

56.. .......UUJik: 

...„.:.:...  41  ite 

... ^^._.  41352 

96 _... -. 

10026 

1812 

46CFR 

252 „„„ 

nopOMd  RsIm! 

96..;... 

151....; 

40422 

...- 40422 

-   40951 

.40951 

153 

„..    _.....  40961 

172 ;...„.. 

u.  40951 

47  CFR 

0„.-.. 41 105 

2 „ 41628 

69.. „ „ 42235 

73...... 40170.  40433. 40434. 

40976.40077.41628 

04........ 41 629 

97.....„ u.; 39659.  41630 


ZR....... 40467 

67 40232 

68 ; 40990 

73 40467.  40468.  41357- 

41360,41647.42270 


78.. „ 

_~..  ^wosu 

.„ _  40990 

48  CFR 

204 „.... 

„ 42095 

223 . 

252.......... 

433..:...™.. 

50^ ..„ 

-. 42095 

^^_...  42095 

41790 

39861 

505 

509 

^-.41506 

...38861 

513 

41508 

516 

39862 

519 

41506 

552 

...„ 41506 

702. 

41106 

1401 „ 

_...41964 

1405 .„.  41984 

1 406 _...„.._ 41964 

1414 41 964 

1415 „41964 

1419. 41964 

1420 „ _.41964 

1428 41964 

1 437 41 964 

1 452 41 964 

1453 ..41964 

241 3 „ 40331 

2433.._ „...  40331 

2901 _„ 40372 

2902 „...40372 

2903 40372 

2905 40372 

2906...„ „ 4(a72 

2909.. _ 40372 

2913 _ „40372 

2914 „ _...  40372 

291 5...„ 40372 

2916„ _ 40372 

291 7 40372 

291 9 40372 

2933.. 40372 

2943 40372 

2949 40372 

5350 40977 


685.. 


.41969 


1 

...39964 

14 : 

...41897 

22...„ 

...39964 

52.. „ „„ 

...39964 

53 -.....;  „.„.-. „... 

203. :vi.......__ „.. 

252L..; „_...;. „._.. 

taokA 
42113 

PHS  362 ., 

...40108 

49  CFR 

71 41631 

171 42174 

1 72. 41 631 ,  421 74 

1 73 _ „ 41 631 

192 „ 41633,41634 

571 40979 

1058 41635 

1063 „ „ 42097 

1 1 35 _. 401 71 

1 1 52 :. 42098 

131 2 „..  401 71 


Ch.  V._ 39677 

172 42114 

533..... _ 40344 

SO  CFR 

1 7 „ 41 790 

20 41506,  42098,  42103 

36 „ 41 508 

216.. - 40171 

371 41 509 

61 1 40810,  41 797 

652. ;. 40173 

655 42237 

663 41 969 

671 ...._ _ 40027 

672._ 41 797 

675 4081 0,  41 797 


17 „.40044-40051.  42116 

216 41814 

222. 42271 

611 41989 

644....„ 40233 

650 „ 40468 

661 „ 42273 


L»T  0^  PUBLJ0  UW$, 

NolK  No  pubfic  bMs  which 
have  become  law  were 
received  by  the  Offica  of  the 
Federal  Register  for  irtciusion 
in  today**  Uet  of  PuUc 
Laws. 

Last  Uat  November  28,  vm. 
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CFR  CHECKLIST 


This  dMcklial,  prapared  by  Om  Office  ol  the  Federal  Register ,  is 
puWished  weekly.  H  is  arranged  in  the  order  of  CFR  titles,  prices  and 
revision  dales. 

An  asterisfc  np»ecadesaaeh  entry  that  has  been  issued  since  test 
wMk  and  whiG*>is  new  avaiaMe  for  sale  at  the  Government  Prfciting 

New  units  issued  during  the  week  are  armounced  on  the  back  cover  of 

the  daily  Fadaral  Wagiatar  as  they  become  avaiJaWe. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595  00 
domestic,  $148.75  additk>nal  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office 
Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8.00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Fnday 
(except  hottdays). 

™'*  Prte*  R*v««ienD«t« 

1, 2  (2  Reserved)  $5.50  j^,.  ,    1934 

3(W85Co«nptkitionflndPorts100andl01)  14.00  «Jan.  1,1986 

*  11.00  Jon.  1.  1986 
5  Parts: 

!:"''•■■ 18.00  Jon.  1,  1986 

1200-W,  6  (6  Reserved) 6.50  Um.  i   1986 

7Part«: 

^l; 24.00  Jon.  I,  1986 

*r     16.00  Jon.  J,  1986 

"  ■■■■": 18.00  Jan.  1,  1986 

;i-J_^ •• 14.00  Jon.  1,  1986 

;^ 1900  Jan.  1.  W86 

!?r??! 17.00  Jon.  1.  1986 

^^^^ 20.00  Jon.  1    1986 

?$?-     " 9.50  Jon.  1.  1986 

\^]^, 7.00  Jon.  I,  1986 

\^^ -    ■   23.00  Jan.  1.  1986 

W5-tnd 23.00  Jan.  1,  1986 

'  7.00  Jon.  1,  1986 

9  Parts: 

J^ 1400  Jon.  1,  1986 

^00-*«' 14.00  Jon.  1,  1986 

10  Parts: 

2^^ 22.00  Jan.  I.  1986 

2SiS 1300  Jon.  1,  1986 

^rrJ '400  Jon.  I,  1986 

^00-^ 23.00  Jan.  T.  1986 

"  7.00  Jon.  T,  1986 

12  Parts: 

J^i!L, - 8-50  Jon.  1,  1986 

aSJJj; •• --  ».00  Jon.  1.  1986 

sSlJ^ 1300  Jon.  1.  1986 

;00-^"*' -  .  26.00  Jon.  1,  1986 

"  19.00  Jon.  i.  1986 

14  Parts: 

!;^?39 20.00  Jan.  1,  1986 

SL "00  Jon.  1,  ,986 

^0^ 1400  Jon.  1,  1986 

'200-tn<l 8.00  Jon.  1,  1986 

15  Parts: 

2^^ 7.00  Jon.  1,  ,986 

JSl^ -       20.00  Jon.  1,  1986 

**"'"**' 15.00  Jan.  T,  ,986 


TWe 

16  Parts: 

0-U9..„ „.„.. 

T50-999..._ 

IOOO-M„ 

17  Parts: 

1-239. 

24a-6id 

18  Parts: 

,-,49 

150-399 _ 

400-&d _ 

19 

20  Parts: 

1-399 

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199 „ 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-&id 

22 
23 

24Part« 

0-199..„ „. 

200-499 

500-699 

700-1699 

)700-Eiid. 

25 

26  Parts: 

SS  1.0-1.169 

SS  1.170-1.300... 
SS  1.301-1.400... 
§§  1.401-1.500... 
§§  1.501-1.640... 
SS  1.641-1.850... 
SS  1.851-1.1200.. 

SS  1.1201-End 

2-29 

30-39 

40-299 

300-499 

500-599 

60O-6KI 

27  Parts: 

1-199 

200-£nd.„ 

28 

29  Parts: 

0-99 

100-499 

500-899 

900-1899 

1900-1910 

1911-1919 

*1920-£nd 


I 


Price      RevMonOato 


30  Parts: 

0-199 

200-699... 
700-bKt 

31  Parts: 

0-199 

200-&d 


..  9.00 
..  10.00 
.    18.00 

.  26.00 
.    19.00 

.    15.00 

-  25.00 

-  6J0 

.  10.00 
.  22.00 
.   23.00 

.  12.00 
.  14.00 
.  16.00 
.  6.00 
.  25.00 
.  21.00 
.  7.50 
.  13.00 
.  6.50 
28.00 
17.00 

15.00 

24.00 

8.50 

17.00 

njoo 

24.00 

.  29.00 

.  16^)0 

.  13.00 

.  20.00 

.  15.00 

16.00 

.  29.00 

29.00 

19.00 

13.00 

25.00 

14.00 

8.00 

4.75 

20.00 
U.OO 
21.00 

16.00 
7.00 

24.00 
9.00 

27.00 
5.50 

29.00 

16.00 

8.50 

17.00 

11.00 
16.00 


Jm.  1, 
Jw.  1,  I9M 
Jon.  1,  1986 


A|>r. 


1.  1986 
1.  1986 


Apr.  1.  1986 
Apr.  1.  1986 
Apr.  1.  \9U 
Apr.  1,  1966 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,1986 

Apr.  1,  1986 
Apr.  1,1966 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1.  1986 
Apr.  1,1986 
Apr.  1,  1986 

Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1.  1986 
Apr.  1.  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1966 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1, 1986 
Apr.  1,  1986 
>Apr.  1.  1980 
Apr.  1.  1986 

Apr.  1,  1986 
Apr.  1,  1986 
July  1,  1986 

July  1,  1966 
July  1.  1986 
July  1,  1986 
July  1.1966 
July  1.1986 
2  July  1.1964 
July  1,1966 

*  July  1.  1985 
July  1,  1986 
July  1,1986 

July  1,1986 
July  I,  1966 
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32Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  R 19.00 

1-39,  Vol.  H 18.00 

1-189 17.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 _ 15.00 

800-M „ 16.00 

33  Parts: 

1-199 27.00 

200-6id 18.00 

34PwtK 

1-299 20.00 

300-399„ 11.00 

W-tnd 25.00 


35 

36PwtK 

1-199 

200-6id 

37 


9.50 

12.00 
19.00 
12.00 


38  Parte 

0-17 21.00 

18-€nd 15.00 

39  12.00 

40Parts: 

1-51 _........ 

52 

53-60 ..._ 

61-80 


- 21.00 

27.00 

...- 23.00 

10.00 

81-99 25.00 

100-149 23.00 

150-189 21.00 

190-399 27.00 

400-424 „ ....„  22.00 

425-699 _ „ 24.00 

700-6id.... 24.00 

41Chafrt«rs: 

1,  1-1 10  l-M) 13.00 

1,  1-1 1 10  A^pondut,  2  (2  Rasanwl) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

» 13.00 

10-17 _ „. „„._ 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  I.  Por»  6- W  ....„ 13.00 

18,  Vol.  M,  Portj  20-52 „ 13.00 

19-100 _ „ _...  13.00 

1-100 9.50 

101 „ tiJOO 

102-200 12.00 

SOI-W „„ 7.50 

42Parta: 

1-60 „ 12.00 

61-399 „ 7.00 

400-429 „ 16.00 

43a-M „ „ 11.00 

43  Parts: 

1-999 „ 10.00 

1000-3999 18.00 


*Mil 

1984 

*Mf^. 

1984 

*July  1, 

1984 

July  1, 

1986 

Juiyi. 

1986 

July  1, 

1986 

July>, 

1986 

Julyl. 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl. 

W86 

Julyl. 

1986 

Julyl. 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl. 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl, 

1986 

Julyl. 

19S6 

Julyl, 

1986 

Jutyt, 

1966 

iuiyi. 

1986 

Julyl, 

1986 

Julyl, 

T986 

Juiyi, 

1986 

Julyl, 

1986 

Julyl, 

1966 

*July  1, 

1984 

*  Julyl. 

1984 

*Juiy1. 

1984 

'Julyl, 

1984 

*Ju<yl. 

1964 

*Julyl. 

1984 

"Julyl, 

1984 

"Julyl, 

1984 

"Juiy  1, 

1984 

"Julyl. 

1964 

"Julyl, 

1984 

Julyl, 

1986 

Ju»y1, 

1986 

Julyl. 

1966 

Julyl, 

1986 

Od.l. 

1965 

Od.  1, 

1965 

Od.l, 

1965 

Od.l, 

1965 

Od.l, 

1985 

Od.l. 

1965 

TWO 

4000-M 8.50 

44  13.00 

45  Parts: 

1-199 10.00 

200-499 7.00 

500-1199 13.00 

1200-End 9.00 

46  Parts: 

1-40 10.00 

41-69 „ 10.00 

•70-«9 „ 7.00 

90-139 9.00 

140-155 8.50 

156-165 10.00 

16fr-199 9.00 

200-499 15.00 

500-Eiid „ „ _ 7.50 

47  Parts: 

0-19 „ 13.00 

20-69 _ „ 21.00 

70-79 „...„ _ _« 13.00 

80-&id „..  18.00 

46Ctiaptars: 

1  (Port*  1-51) „ 16.00 

1  (Pom  52-99). ..„ „ 12.00 

2 15.00 

3-6 „.... 13.00 

7-14._ ....:..;...... VM 

T5-6id 17.00 

46  Parts: 

1-99 „„ 7.00 

100-177 „ _ 19.00 

178-199 15.00 

200-399 „ 13.06 

400-999 _ 16.00 

1000-i  199 :..;...  13.00 

1200-1299 _ 13.00 

1300-M....: 2.25 

50  Parts: 

1-199..... 

200-Cnd „ 


xJrK  M09X  QRO  IWUll^  MQ»... 


11.00 
19.00 

21.00 


Od.  1, 1985 
Od.  1,  1985 

Od.  1. 1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 

Od.  1.  1985 
Od.  1,  1985 
Od.  1,  1986 
Od.  1,  1985 
Od.  1.  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1965 
Od.  1.  1985 

Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1965 
Od.  1,  1965 

Od.  1, 1985 
Od.  1.  1985 
Od.  1,  1965 
Od.  1,  1985 
OO.  1,  1965 
Od.  1,  1985 

Od.  1.  1965 
Nov.  1, 1965 
Nov.  i.  1965 
Od.  1,  1985 
Od.  1,  1985 
Oct.  1,  1985 
Od.  f.  1965 
Od.  1,  1965 

Od.  1,  1985 
Od.  1,  1965 

Jan.  1,  1986 

TfB6 

19I3 


1 1966  CR  Mt 595.06 

IVUdoflCnO  UK  pmooi 

Con^loto  Ml  (oM-timo  moOng) 155.00 

Comploli  It  (ooo-tiwo  wofci) 125.00 

Conplilt  Ml  (ont-tiM  moing) 1 15.06  f96S 

Subiaipliaa  (nalid  at  iisuod) 185.00  1966 

■odMiualcipot....- 3.75  1966 

*  Nd  OMMflMMls  lo  wn  vwunw  WW  pfQNMfoitd  ouriRQ  ^^  ptfiM  Apr.  I .  t980  to  March 
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Public  Papers 
ofthe   I 

Presidents 
oftiie   I 
United  States 

Annual  volumes  containing  the  public  messages 
and  statements,  news  confereaces,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print 


Herbert  Hoover 

1930 _ — ^19.00 

1931„...„ $20.00 

1932-33 $24.00 

Proclamations  &  Executive 
Orders— March   4,   1929  to 
March  4,  1933 
2  Volume  S€t $32.00 

Harry  Truman 

1947 .$17.00 

1950. .$19.00 

1952-53™ $24.00 

Dwight  D.  Eisenhower 

1954 $23.00 

1955 $20.00 

Lyndon  B.  Johnson 

1963-64 

(Book  IJ $21.00 

1968-69 

(Book  IJ $20.00 

1968-69 

(Book  1} $19.00 

Richard  Nixon 

1974 __ $18.00 

Gerald  R.  Ford 

1974 $19.00 

1975 

(Book  I) $22.00 

1975 

(Book  II) $22.00 


1976-77 

(Book  I) $23.00 

1976-77 

(Book  III) $22.00 

Jimmy  Carter 

1977 

(Book  I) .$23.00 

1977 

(Book  II) „ ....$22.00 

1978 

(Book  I) _ $24.00 

1978 

CBook  II) 425.00 

1979 

(Book  I) 424.00 

1979 

(Book  II] $24.00 

1980-81 

(Book  I) $21.00 

1980-81 

(Book  11) 422X0 

1080-81 

(Book  ni) -....424.00 

Ronald  Reagan 

1*81 _..$2SJ)0 

1982 

(Book  II) $25^ 

1983 

(Book  I) -..431.00 

1983 

(Book  II) $32.00 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays). 
by  the  Ofrice  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington,  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Fofieral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue.  .  \ 

How  To  Cite  This  PubUcation:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  fociw  on  the  Federal 
Register  system  and  the  pul>lic's  nde  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  t>e  no  discussion  of 
specific  agency  regulations.  I 


NEW  YORK.  NY 

WHEN:  December  5  at  10:00  a.m, 

WHERE;  Room  305A.  28  Federal  P!aza, 

New  York.  NY 
RESERVATIONS:  Arlene  Shapiro  or  Stephen  Colon. 

New  York  Federal  Information  Center, 

212-264-4810. 

PITTSBURGH.  PA 

WHEN:  December  8  at  1:30  p.m., 

WHERE:  Room  2212,  William  S.  Moorehead  Federal 

Building,  1000  Liberty  Avenue, 
Pittsburgh.  PA 

RESERVATIONS:  Kenneth  Jones  or  Lydia  Shaw 
Pittsburgh:    412-644-INFO 
Philadelphia:    215-597-1707,  1709 
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Agricuitiiral  ItarfcttHno  Sarvioe 

-WlOPQSiO  RULES 

Milk  marketing  orders:'         -         „_ 

Eastern  Ohio-Westem  Peniisylvania,  42S79 

Agricuitur*  Oapartawnt 

See  Agricultural  Marketkig  Bortee 

CoastGuard 

RULES 

Ports  and  waterways  safety: 
Outer  Apra  Hartior,  Guam,  Marianas  Islands:  security 
zone,  42562 

PROPOSED  RULES 

Ports  and  waterways  safety: 
Houston  Ship  Channel,  TX,  42595 

Commerce  Dapartment 

See  EcoRomic  Analysis  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  National  Tedmi(^  lofonnation  Service 

Committee  for  the  ImpienMntation  of  TextHe  Agreemento 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Thailand.  42611 
Yugoslavia,  42811 

Defense  Department 

RULES 

Courts  of  military  review  rules  of  practice  and  procedure, 

42557 
Personnel: 
National  security  investigations;  State  and  localities 
indemnification  procedures,  42555 
PROPOSED  RULES 

Federal  Acquisition  Regulatitm  fPAR): 

Service  of  protest  clause,  42805 
NOTICES 

Meetings: 
Graduate  Medical  Education  Advisory  Committee.  42612 
Military  Personnel  Testing  Advisory  Committee,  42612 

Economic  Analyaie  Bureau 

PROPOSED  RULES 

Direct  investment  surveys: 
Raising  exemption  levels  for  BE-605,  606B,  133B,  and  133C 
surveys,  42583 

Education  Department 

See  National  Council  on  the  Handicapped 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Domenico,  Inc.,  42660 
Halliburton  Services  et  al.,  42660 
Johnn  Drilling  Co.,  42661 
Loffland  Brothers  Drilling,  42661 
Tractech,  Inc.,  42661 
Vogue  Rattan  et  al.,  42662 
WISCO  (Williston  Industrial  Supply  Corp.).  42802 


Labor  surplus  area  classificatioos: 
Annual  list  additions.  42862 

Employment  gtandarde  Administration 

NOTICES  -         - 

Meetings: 
Weltered  Woricshops  Advisory  Committee,  42663 

Energy  Department 

See  Energy  Information  Administration;  Energy  Research 
Office;  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office,  Enei^  Department 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
42612 

Energy  Researdi  Office 

NOTICES 

Meetings: 
High  Eneigy  I%ysics  Advisory  Panel,  42620 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Fossil  fuel-fired  steam  generating  units,  42796 
Industrial-commercial-institutional  steam  generating  units, 
42768,  42794 
(2  decuments) 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Massachusetts,  42563,  42564 

(2  documents] 
New  Jersey,  42565 
Radiation  protection  programs: 
Uranium  mills;  environmental  radiation  standards,  42573 

PROPOSED  RULES 

Air  pollution:  standards  of  performance  for  new  stationary 
sources: 
Magnetic  tape  manufacturing  industry 
Withdrawn,  42800 
Toxic  substances: 
Asbestos  Hazard  Emergency  Response  Act; 
implementation  strategy;  meeting,  42813 
NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Residential  Wood  Combustion  Units  New  Source 
Performance  Standards  Negotiated  Rulemaking 
Advisory  Committee,  42627 
Meetings: 
Biotechnology  Science  Advisory  Committee,  42626 
Major  and  Minor  Modifications  of  RCRA  Permits 

Negotiated  Regulations  Advisory  Committee,  42626 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications,  42629 
Premanufacture  notices  receipts,  42627 

(2  documents) 
Premanufacture  notices  receipts;  correction,  42676 
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Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  42675 

Executive  Office  of  ttw  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  standards: 
Transport  category  atrplanes,  cabin  interior  materials; 
alternate  test  procedures  and  acceptance  criteria; 
rulemaking  petition,  42583 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Amateur  service — 
Operator  examinations;  credit  for  written  elements, 
42576 
PROPOSED  RULES 
Common  carrier  services: 
Public  land  mobile  services — 
Rural  cellular  service,  42597 
NOTICES 
Meetings;  Sunshine  Act,  42674 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  42674.  42675 
(2  documents) 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Connecticut  et  al..  42574 
NOTICES 
Disaster  and  emergency  areas: 

Missouri,  42630 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Applachian  Power  Co.  et  al..  42814 

Arkansas  Power  &  Light  Co.  et  al.,  42613 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

Panther  Creek  Energy.  Inc..  et  al..  42617 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  42619 

Panhandle  Eastern  Pipe  Line  Co..  42619 

Texas  Eastern  Transmission  Corp..  42618,  42620 
(2  documents] 

Trunkline  Gas  Co.,  42620 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
42630 

Federal  Reserve  System 

NOTICES 

Federal  Reserve  Bank  services;  fee  schedules  and  pricing 
principles: 

Automated  clearing  house  float  recovery,  42630 

Private  sector  adjustment  factor,  42630 
Applications,  hearings,  determinations,  etc.: 

Betts,  Donald,  et  al.,  42655 


Citicorp  et  al..  42655 

First  Haralson  Corp..  42656 

First  Mutual  Holding  Co.  et  al..  42656 

Financial  Management  Service 

See  Fiscal  Service 


Fiscal  Service 

NOTICES 

Federal  debt  collection  and  discount  evaluation;  Treasury 

current  value  of  funds  rate.  42673 
Surety  companies  acceptable  on  Federal  bonds: 
South  Carolina  Insurance  Co..  42673 

Food  and  Drug  Administration 

RULES 

GRAS  or  prior-sanctioned  ingredients: 
Hydrogen  peroxide;  correction.  42676 
PROPOSED  RULES 
Food  labeling: 
Cholesterol  fi-ee,  low  cholesterol,  and  reduced  cholesterol; 
definitions.  42584  I 

Human  drugs:  I 

Dandruff,  seborrheic  dermatitis,  and  psoriasis  drug 

products  (OTC);  correction.  42676 
Topical  otic  drug  products  (OTC)  for  prevention  of 
swimmer's  ear.  etc.;  correction.  42676 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Extra-label  use  of  new  animal  drugs  in  food-producing 
animals;  revised  compliance  policy  guide: 
availability.  42656 
Committees;  establishment,  renewals,  terminations,  etc.: 
Allergenic  Products  Advisory  Committee;  correction, 
42676 
Meetings: 
Low  Back  Referral  Criteria  Panel;  correction,  42677 


General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Service  of  protest  clause.  42805 


Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health;  Social  Security  Administration 
NOTICES  1 

Social  security  benefits:  | 

Cost  of  living  increase,  contribution  and' benefit  base, 
average  of  total  wages,  and  table  of  benefits,  etc.; 
correction,  42676 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Cases  filed.  42621 

Decisions  and  orders.  42622.  42623 
(3  documents] 
Remedial  orders: 

Objections  filed,  42623 
Special  refund  procedures:  implementation,  42623 


Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 
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International  Trade  A<toninistration 

NOTICES 
Antidumping: 
Portland  hydraulic  cement  (including  cement  clinker) 
from — 
Colombia,  42604 
France.  42604 
Greece.  42605 
Japan.  42606 
KOTea,  42607 
Mexico.  42607 
Spain.  42608 
Venezuela.  42609 
Meetings: 
Semiconductor  Technical  Advisory  Committee,  42609 

Justice  Department 

See  Parole  Commission 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
iStandards  Administration;  Mine  Safety  and  Health 
Administration;  Occupational  Safety  and  Health 
Administration 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Oregon.  42658 

Mine  Safety  and  Healtti  Administration 

NOTICES 

Safety  standard  petitions: 
Clinchfield  Coal  Co..  42663 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
ODECO  Oil  ft  Gas  Co.,  42658 
Outer  Continental  Shelf  operations: 
Accident  investigation  reports  of  blowout  and/or  fires; 
availability,  42658 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Service  of  protest  clause.  42805 

National  Council  on  the  Handicapped 

NOTICES 

Meetings;  Sunshine  Act,  42675 

National  Highway  Traffic  Safety  Administration 

RUtXS 

Motor  vehicle  theft  prevention  standard: 

High  theft  lines;  listing,  42577 
PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Automatic  restraint  system;  extension  of  one  car  credit 
for  driver-only  systems,  etc.,  42598 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute.  42657 


National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RtlLES 

Fishery  conservaton  and  management: 

Gulf  of  Alaska  groundfish,  42603 
NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council.  42610 

Pacific  Fishery  Management  Council,  42610 

National  Parle  Service 

NOTICES 

Concession  contract  negotiations: 
Bullfrog  Marina.  Inc..  et  al.,  42659 

National  Register  of  Historic  Places- 
National  Historic  Landmarks;  proposed  boundaries,  42659 
Pending  nominations — 
Connecticut  et  al..  42659 

National  Technical  Information  Service 

NOTICES 

Products  and  services;  price  changes.  1987  FY,  42610  — 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Ouquesne  Light  Co.  et  al.,  42664 
Petitions;  Director's  decisions: 

Sequoyah  Fuels  Corp.,  42665 

Toledo  Edison  Co.,  42664 
Applications,  hearings,  determinations,  etc.: 

Kansas  Gas  ft  Electric  Co.  et  al.,  42665 

Philadelphia  Electric  Co.,  42667 

Southern  California  Edison  Co.  et  al.,  42669 

Yankee  Atomic  Electric  Co.;  correction,  42677 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  health  and  safety  standards:  — 

Fall  protection,  42718 
Scaffolds,  42680 
Stairways  and  ladders,  42750 

Parole  Commission 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Interpretive  clarifications,  revisions,  and  additions,  42593 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Family  Week,  National  (Proc.  5576),  42545 
Home  Care  Week.  National  (Proc.  5575),  42543 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee; 
correction,  42657 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
42669 
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Researoh  and  Special  Program*  Administration 

NOTICES 

Hazardous  materials: 
inconsistency  rulings,  etc. — 
Southern  Pacific  Transportation  Co.,  42806 

Small  Business  Administration 

RULES 

Federal  claims  collection: 

Income  tax  refund  offset.  42547 
NOTICES 
Disaster  loan  areas: 

Missouri.  42669 
Meetings;  regional  advisory  councils: 

Alabama.  42669 

California.  42670 

Ohio,  42670 

Texas,  42670 

Social  Security  Administration 

NOTICES 

Social  security  benefits: 
Cost  of  living  increase,  contribution  and  benefit  base, 
average  of  total  wages,  and  table  of  benefits,  etc.; 
correction  |Editorial  Note:  See  entry  under  Health 
and  Human  Services  Department] 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
program;  plan  submissions: 
Virginia.  42548 

Textile  Agreements  impiementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

Sea  also  Coast  Guard;  Federal  Aviation  Administration; 

National  Highway  Traffic  Safety  Adrainistratioa; 

Research  and  Special  Programs  Administratioiv 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 

MST  Aviation.  Inc..  42670 

Treasury  Department 

See  also  Fiscal  Service 
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Presidential  Documents 


Proclamation  5575  of  November  20,  1986 

National  Home  Care  Week,  1986 


(FR  Doc.  86-2aaei 
Filed  11^21-ae:  4:40  pm] 
Billing  code  SlOS-Ol^bfl 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Home  health  care  is  an  American  tradition.  When  illness  strikes  our  loved 
ones,  we  wish  to  care  for  them  at  home  miless  hospital  or  other  care  is  clearly 
needed.  This  care  is  supplemented  by  the  many  members  of  our  system  of 
home  health  care  providers  who  give  special  assistance  to  families  and  can 
make  the  difference  in  preventing,  postponing,  or  limiting  institutional  care. 

Our  home  health  care  system  includes  untold  numbers  of  churches,  volunteer 
groups,  private  agencies,  and  families,  as  well  as  government  programs.  All 
Americans  can  be  proud  of  this  effort  for  those  in  need,  and  of  this  national 
commitment  to  our  American  values  of  strong  family  life  and  neighbor  helping 
neighbor. 

Let  us  continue  to  emphasize  the  benefits  of  home  health  care.  Let  us  also  give 
much-deserved  thanks  and  recognition  to  the  dedicated  men  and  women  of 
our  home  health  care  system  who  help  us  care  for  our  loved  ones,  preserve 
their  independence,  emd  keep  our  families  intact. 

The  Congress,  by  PubUc  Law  99-535,  has  designated  the  week  of  November  30 
through  December  6,  1986,  as  "National  Home  Care  Week"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW,  THEREFORE,  l,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  30  through  December  6, 
1986,  as  National  Home  Care  Week,  and  I  call  upon  the  appropriate  govern- 
ment officials,  interested  organizations  and  associations,  and  all  Americans  to 
observe  this  week  with  appropriate  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Presidential  Documents 


ftodamatiQii  5S7B  of  Novamber  21, 19M 
National  Family  Week,  1986 


|FR  Doc.  86-20692 
Filed  11-21-86:  4:41  pm) 
Billing  code  3195-01-M 


By  the  Praaideiit  of  the  United  States  of  Ameiica 

A  Proclamation 

Family  life  and  the  life  of  freedom  are  interdependent.  In  the  arena  of  the 
family,  children  learn  the  most  in^ortant  lessons  they  will  ever  receive  about 
their  inherent  dignity  as  individuals.  They  leam  as  well  about  the  social  and 
religious  traditions  that  unite  generation  to  generation,  and  they  begin  to 
acquire  the  values  for  which  their  ancestors  sacrificed  so  mucti  for  freedom. 

The  centrality  of  the  family  is  acknowledged  even  by  those  forces  that  would 
weaken  or  destroy  it.  TotaUtarian  societies  see  in  the  family  a  natural  enemy, 
a  bulwark  of  basic  loyalties  and  inherited  ideals  that  places  allegiance  in 
relationships  that  precede  the  claims  of  the  state.  (Corrosive  influences  such  as 
illegal  drugs  and  pornography  seek  to  substitute  for  the  permanent  bonds  of 
family  life  a  transient  and  ultimately  false  «ense  of  happiness  and  fulfillment. 
Against  these  forces  the  family  can  often  seem  helpless  and  ineffective,  but 
e}q>erience  shows  that  it  is  in  being  tested  that  the  strength  of  the  family 
finally  reveals  itself.  After  all,  the  family  has  been  with  us  from  the  dawn  of 
-huDLan  history,  and  there  is  no  reason  to  believe  that  it  will  not  endure. 

National  Family  Week  affords  all  Americans  "Ae  t)ppoFtunity  ip  frankly  face 
and  assess  the  quality  of  family  life  in  our  Nation  and  to  reflect  on  what  each 
of  us  can  do  as  a  father,  daughter,  mother,  son,  or  grand^rent— as  a  member 
of  a  family — ^to  strengthen  this  divine  institution.  Better  yet,  let  us  undertake 
this  reflection  as  families  and  as  a  family  of  free  people.  As  Chesterton  said, 
"The  family  is  the  test  of  fi«edom."  Let  us  make  this  another  test  America 
refuses  to  fail. 

The  Congress,  by  Public  Law  99-94,  has  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  in  observance  of  "National  Family  Week." 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  23,  1986,  as  National 
Family  Week.  I  invite  the  Governors  of  the  several  States,  the  chief  officials  of 
local  governments,  and  all  Americans  to  celebrate  this  week  with  appropriate 
ceremonies  and  activities.  Taking  note  that  this  observance  coincides  with  the 
celebration  of  Thanksgiving,  I  ask  that  all  Americans  give  thanks  to  God  on 
that  day  for  the  blessings  of  family  life  in  our  Nation  and  for  His  continued 
favor  on  our  people. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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SMALL  BUSINESS  ADMnilSTRATION 
13  CFR  Part  140 

Debt  Collection;  Income  Tax  Refund 
Offset 

AGENCY:  Small  Business  Administration. 
action:  Final  rule  and  request  for 
comments. 

SUMMARY:  Section  2653  of  the  Dericit 
Reduction  Act  authorizes  the  Secretary 
of  the  Treasury  to  offset  the  income  tax 
refund  due  an  individual  taxpayer  who 
has  a  delinquent  debt  obligation  to  the 
Federal  Government  when  other 
collection  efforts  have  failed  to  recover 
the  amount  due.  This  rule  provides  that 
the  Administrator  of  the  Small  Business 
Administration  or  his  designee  may 
notify  the  Internal  Revenue  Service  that 
an  individual  is  responsible  for  a  past- 
due,  legally  enforceable  debt  so  that  an 
income  tax  refund  offset  can  be 
effectuated.  It  also  provides  definitions 
and  guidelines  for  uniform  application  of 
the  process.  Due  to  the  immediate  need 
for  these  procedures,  the  Small  Business 
Administration  publishes  them  as  a  Rnal 
regulation  with  an  invitation  to 
comment. 

DATES:  Effective  November  25, 1986, 
through  December  31, 1987.  Comments 
to  be  received  by  January  28, 1987. 
address:  Send  comments  to:  Fred 
Hanus,  Financial  Analyst,  Office  of 
Portfolio  Management,  Small  Business 
Administration,  1441  L  Street,  NW., 
Room  813,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT. 
Fred  Hanus,  Financial  Analyst,  Office  of 
Portfolio  Management,  Small  Business 
Administration.  1441  L  Street,  NW., 
Room  813  Washington,  DC  20416. 
Telephone  (202)  653-6900  (This  is  not  a 
toll  free  number). 

SUPPI.EMENTARY  INFORMATION:  These 
regulations  are  adopted  to  implement  31 
U.S.C.  3720A.  That  statute  authorized 


agencies  to  notify  the  Internal  Revenue 
Service  (IRS)  that  individuals  owe  the 
Agency  past-due  legally  enforceable 
debts.  The  IRS  may  then  withhold 
income  tax  overpajrments  that  would 
otherwise  be  refunded  to  the  individual. 
The  overpayments  are  instead  credited 
to  the  debt. 

The  IRS  published  regulations 
implementing  the  statute  at  26  CFR 
301.e402-6T.  The  Small  Business 
Administration  (SBA)  relied  on  the  IRS 
fegulations  in  requesting  offset  against 
tax  refunds  payable  item  January  1, 
1987,  through  December  31, 1987.  In 
order  to  more  fully  explain  procedures 
which  are  unique  to  SBA,  these 
regulations  are  published. 

The  rule  provides  that  before  SBA  will 
refer  a  debt  to  IRS,  notice  of  that 
intention  will  be  sent  to  the  debtor.  This 
notice  will  inform  the  debtor  of  the 
nature  and  amount  of  the  debt  and  will 
advise  that  SBA  will  request  IRS  to 
offset  any  tax  refund  payable  to  the 
debtor  unless  full  payment  is  made 
within  60  days.  It  will  also  advise  the 
debtor  of  the  right  to  review  of  the  claim 
and  provide  the  address  at  which  to 
request  a  review.  The  debtor  is 
presumed  to  receive  the  notice  3  days 
after  mailing. 

The  rule  requires  a  debtor  requesting 
a  review  to  do  so  in  writing  within  60 
days  of  the  notice  from  SBA.  The 
request  must  state  why  the  debt  is  not 
past  due  or  is  not  legally  enforceable 
and  include  any  documents  which  the 
borrower  wishes  SBA  to  consider.  A 
debtor  requesting  a  review  prior  to  the 
deadline  has  the  full  60  days  to  submit 
additional  evidence.  However,  the  initial 
request  for  review  must  inform  SBA  of 
the  intention  to  send  additional 
documents. 

Since  this  rule  is  procedural  in  nature 
and  since  the  procedures  themselves 
require  that  actual  notice  be  sent  to  ail 
persons  affected  thereby,  it  is  not 
subject  to  the  notice  and  public 
comments  requirements  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
553(b)(A).  However,  in  compliance  with 
SBA's  policy  of  allowing  comment  when 
possible,  public  comment  is  requested.  If 
the  authority  for  IRS  offsets  is  extended, 
any  comments  will  be  considered  before 
proposing  any  extension  of  the  effective 
date  of  this  final  rule.  See  Pub.  L  98-369, 
section  2653c.  98  Stat.  1156. 


Executive  Order  12291 

These  regulations  are  not  a  major  rule 
because  they  will  not  have  an  annual 
economic  effect  of  $100  million  or  more. 
They  will  not  increase  costs  to  any 
entity  nor  adversely  affect  competition 
or  employment  in  the  United  States. 

Regulatory  FlexiUlity  Act  Certificatioa 

SBA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBA  will  notify  the  Internal  Revenue 
Service  only  of  debts  owed  by 
individuals.  Therefore,  no  small  entities 
will  be  affected. 

Paperworii  RaductioB  Act  of  1960 

This  rule  requires  individuals  to 
submit  information  if  they  wish  to 
dispute  SBA's  claim.  13  CFR  140.6(e). 
This  information  requirement  is  part  of 
an  administrative  action  which  begins 
when  SBA  sends  a  notice  to  a  particular 
party  as  required  by  S  140.6(c). 
Therefore,  this  collection  is  exempt  from 
the  requirements  of  the  Paperwork 
Reduction  Act.  5  CFR  1320.3(c). 

Accordingly  13  CFR  Part  140  is 
amended  as  follows: 

PART  140-DEBT  COLLECTION 

1.  The  Authority  Citation  is  revised  to 
read  as  follows: 

Autkority:  Sec.  5(b){6)  of  the  Small 
Business  Act,  15  U.S.C.  634(b)(6),  31  U.S.C. 
3720A. 

2.  Insert  in  the  table  of  contents  for 
Part  140  the  new  section  title: 

Sec. 

140.6    Income  tax  refund  offset 

3.  Add  a  new,  §  140.6  Income  Tax 
Refund  Offset,  as  follows: 

S  140.6    Income  Tax  Refund  Offset 

(a)  Definitions. 

(1)  Past  Due.  Any  accelerated  debt  or 
any  judgment  debt  is  past  due  for  the 
purpose  of  this  section,  and  remains 
past  due  until  paid  in  full.  An 
unaccelerated  debt  is  past  due  if,  at  the 
time  of  the  notice  required  by  paragraph 
(c),  any  part  of  the  debt  had  been  due, 
but  not  paid  for  at  least  90  days.  Such  an 
unaccelerated  debt  remains  past  due 
until  paid  current. 

(2)  Legally  Enforceable.  A  debt  is 
legally  enforceable  if  there  is  any  forum, 
including  State  or  Federal  court  or 
administrative  agencies,  in  which  SBA's 
claim  would  not  be  barred  on  the  date  of 
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offset.  Non-judgment  debts  are 
enforceable  for  ten  years.  Judgment 
debts  are  enforceable  beyond  ten  years. 

(3)  Debt  A  debt  ebgible  for  offset  of 
lax  overpayment  is  the  principal  amount 
loaned  but  not  repaid  or  otherwise  due, 
plus  interest  accrued  to  the  date  of 
referral  penalties,  and  costs,  including 
any  fee  chai:ged  by  the  Internal  Revenue 
Service.  If  a  note  has  not  been 
accelerated,  the  principal  amount 
eligible  for  offset  is  limited  to  the 
principal  portion  of  installments  due,  but 
not  paid,  as  of  the  day  of  referral. 

(4)  Notice.  Notice  means  the 
information  sent  to  the  debtor  pursuant 
to  paragraph  (c)  of  this  section.  The 
information  may  be  included  on  or  with 
a  bill  or  monthly  statement  The  date  of 
notice  is  three  days  after  mailing  by 
SBA. 

(5)  Dispute.  A  dispute  is  a  written 
statement  that  all  or  part  of  an  alleged 
debt  is  not  past  due  or  is  not  legally 
enforceable  supported  by 
documentation  or  other  evidence.  Offers 
of  compromise,  repayment  pljuis, 
requests  for  deferrals  and  other  requests 
or  offers  are  not  disputes. 

(b)  Referral.  SBA  may  request  the  IRS 
to  offset  any  lax  refund  payable  to  an 
individual  who  has  a  past  due.  legally 
enforceable  debt  of  $2S.(X)  or  more  due 
to  the  Agency.  SBA  shall  make  the 
referral  in  the  form  and  on  the  dates 
prescribed  by  the  IRS. 

(c)  Notice.  Before  making  a  referral, 
SBA  will  mail  a  notice  to  tiw  debtor's 
last  known  address  stating  that  SBA 
intends  to  refer  the  debt  to  IRS  for  a  tax 
refund  deduction  unless  the  debtor  pays 
the  past  due  amount  or  disputes  the  debt 
accofding  to  the  procedures  explained 
below  within  60  days.  The  notice  will 
include  an  address  where  disputes  must 
be  sent. 

(d)  Other  Preconditions.  Prior  to 
referring  a  debt.  SBA  will: 

(1)  Disclose  the  loan  status  to  a 
consumer  reporting  agency  as  provided 
by  31  U.S.C.  3711(q  and  implemented  in 
13  CFR  1403:  and 

(2)  Satisfy  any  other  conditions 
prescribed  by  the  Secretary  of  the 
Treasury  in  26  CFR  3m.6402-eT  or  other 
regulations. 

(e)  Disputes.  A  debtor  mSy  request  a 
review  by  SBA  if  the  debtor  believes 
that  all  or  part  of  the  debt  is  not  past 
due  or  legally  enforceable  as  follows: 

(1)  The  debtor  must  send  a  written 
request  for  review  to  the  address 
provided  in  the  notice. 

(2)  The  request  must  state  the  amount 
disputed  and  the  reasons  why  the 
d^tor  believes  that  the  debt  is  not  past 
due  or  is  not  legally  enforceable. 

(3)  The  request  must  include  any 
documents  which  the  debtor  wishes  to 


be  considered  or  state  that  additional 
information  will  be  submitted  within  the 
time  permitted. 

(4)  The  request,  and  any  additional 
information  submitted  pursuant  to 
paragraph  (e)(3)  of  this  section,  must  be 
received  by  SBA,  at  the  address  stated 
in  the  notice,  within  60  days  of  the 
notice  provided  for  in  paragraph  (c)  of 
this  section. 

(f)  Reviews,  The  SBA  field  office 
responsible  for  servicing  a  debt  will 
review  disputes.  SBA  shall  consider  any 
documentation  and  arguments 
submitted  by  the  debtor  and  agency 
records.  A  decision  that  any  disputed 
portion  of  the  debt  is  eligible  to  be 
referred  shall  be  reviewed  and 
concurred  in  by  a  supervisory  official. 
SBA  shall  send  a  written  notice  of  the 
decision  to  the  debtor. 

(g)  Change  In  Amount  Due.  SBA  will 
notify  IRS  of  any  reduction  in  the 
amount  due  within  10  business  days  of 
receipt  of  payments  or  notice  of  other 
reductions.  SBA  will  not  report 
increases  in  the  aoiount  due  after  the 
original  referral.  However,  any  fee 
charged  by  IRS  may  be  imposed  and 
added  to  the  balance  at  the  time  of 
offset. 

(h)  Prior  Reviews.  Any  debt  which 
has  been  reviewed  pursuant  to  this 
section,  or  any  other  section  of  this  part, 
or  which  has  been  reduced  to  a 
judgment,  may  not  be  disputed  except 
on  the  grounds  of  payments  made,  or 
events  occurring,  »ubsequent  to  the 
previous  review. 

(i)  SimultaneouM  Referrals.  SBA  may 
refer  a  debt  to  IRS  for  a  tax  refund  offset 
and  take  additional  action  at  the  same 
time  or  in  sequence.  Such  additional 
action  may  include,  but  is  not  limited  to. 
disclosing  the  debt  to  a  consumer 
reporting  agency  as  permitted  by  31 
U.S.C.  3711{n  and  13  CFR  140.3.  When 
SBA  makes  simultaneous  or  sequential 
referrals,  only  one  review  is  required, 
provided  that: 

(1)  SBA  gives  notice  of  each  intended 
action  at  least  60  days  before  the  first 
action: 

(2)  The  review  granted  is  the  broadest 
permitted  for  any  of  the  proposed 
actions;  and 

(3)  All  the  referrals  occur  within  6 
months  of  the  notice. 

Dated;  November  B.  1988, 
ChariM  L.  Heatheriy, 
Acting  Administrator. 
[FR  Doc.  88-26124  FUed  11-24-86:  a-45  am] 
BILUNGCODC  MnS-QI-* 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Approval  of  Amendments  to  the 
Virginia  Permanent  Regulatory  and 
Abandoned  Mine  l-and  Reclamation 
Programs 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enhjrcement  (OSMRE). 
Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval,  with  certain  exceptions,  of 
proposed  amendments  submitted  by  the 
Commonwealth  of  Vi^inia  as 
modifications  to  its  permanent 
regulatory  and  abandoned  mine  land 
reclamation  programs  (hereinafter 
referred  to  as  the  Virginia  programs] 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  new  regulations 
which,  except  for  certain  existing 
operations,  would  completely  replace 
those  now  implementii\g  Chapter  19. 
Title  45.1  of  the  Code  of  Virginia,  known 
as  the  Virginia  Coal  Surface  Mining 
Control  and  Reclamation  Act  of  1979.  as 
amended. 

EFFECTIVE  DATE:  November  25, 1986. 
FOn  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Thomas.  Director,  Big  Stone 
Gap  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
P.O.  Box  626,  Big  Stone  Gap,  Viiginia 
24219.  Telephone:  (70^  523-4303. 
SUPPLEMENTARY  MiFOflMftTION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Virginia  programs  on  December  15. 
1981.  Information  pertinent  to  the 
general  background  aad  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanetion  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981  Federal  Register 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12.  946.13. 
946.15.  and  946^5. 


II.  Submissioa  of  Amendment 

In  accordance  with  flie  provisions  of 
30  CFR  732.17(d)  through  (f).  on  March 
25, 1985.  the  Director  notified  Virginia  of 
the  changes  necessary  to  ensure  that  the 
approved  regulatory  program  was  no 
less  effective  than  SMCRA  and  Its 
implementing  regulations  as  revised 
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since  December  15, 1981.  when  the 
Virginia  program  was  originally 
approved.  To  comply  with  this  letter  and 
to  meet  other  needs  and  State 
objectives,  the  Commonwealth  elected 
to  undertake  a  complete  rewrite  of  the 
regulations  governing  its  permanent 
regulatory  and  abandoned  mine  land 
reclamation  programs. 

By  letter  of  November  8, 1985.  Virginia 
submitlted  these  regulations  to  OSMRE 
for  review  as  a  program  amendment 
(Administrative  Record  No.  VA  571). 
The  proposed  regulations,  consisting  of 
Parts  480-03-19.700  through  480-03- 
19.882,  would  replace  parts  V700  through 
V882  of  the  currently  approved 
regulations,  although  the  current 
performance  standards  of  Subchapters 
VK  and  the  current  permit  application 
content  requirements  of  Subchapter  VG 
would  remain  in  effect  in  mines 
operating  under  existing  permits  until 
those  permits  are  either  renewed  or 
significantly  revised. 

The  Director  announced  receipt  of  this 
proposed  amendment  in  the  December 
20, 1985  Federal  Register  (50  FR  51885- 
51886),  and,  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  its 
substantive  adequacy.  No  comments 
were  received  by  January  21, 1988,  the 
close  of  the  comment  period,  and  since 
no  one  requested  an  opportunity  to 
testify,  the  public  hearing  scheduled  for 
January  8. 1986  was  cancelled. 

By  letter  of  April  22, 1986 
(Administrative  Record  No.  VA  574). 
OSMRE  notified  Virginia  of  certain 
areas  (the  definitions  of  "affected  area", 
"adverse  physical  impact",  "fragile 
lands",  "historic  lands"  and  "valid 
existing  rights";  permit  application 
requirements  with  respect  to  processing 
times,  lands  unsuitable  determinations, 
standards  for  approval  of  existing 
structures,  ground  water  monitoring 
frequency,  sites  eligible  for  listing  on  the 
National  Register  of  Historic  Places,  and 
subsidence  control  plans:  award  of  costs 
and  attorney's  fees;  sampling  techniques 
for  evaluation  of  revegetation  success; 
success  standards  for  cropland; 
consultation  with  forestry  and  wildlife 
agencies  on  certain  revegetation  success 
standards;  augmentative  practices;  the 
static  safety  factor  for  backfilled  steep 
slopes;  spillway  requirements  for 
sedimentation  ponds;  and  certain 
aspects  of  the  administrative  and 
judicial  review  process]  in  which  the 
proposed  amendment  appeared  to  be 
less  effective  than  the  Federal 
regulations  or  in  conflict  with  the 
decision  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II  (Civil 
Action  79-1144.  D.D.C.  1984  and  1985). 


By  letter  dated  May  27, 1986 
(Administrative  Record  No.  VA  575), 
Virginia  responded  to  these  concerns, 
which  were  further  discussed  at  a  May 
28, 1986  meeting  of  OSMRE  and  Virginia 
personnel.  The  minutes  of  this  meeting 
have  been  entered  in  the  Virginia 
administrative  record  as  Document  No. 
VA  576. 

By  letter  dated  August  14, 1986 
(Administrative  Record  No.  VA  577), 
Virginia  submitted  additional  proposed 
regulatory  changes,  poHcy  statements 
and  other  clarifying  materials  designed 
to  address  all  OSMRE  concerns.  OSMRE 
announced  receipt  of  these  materials  in 
the  September  9, 1986  Federal  Register 
(51  FR  32106-32107)  and,  in  the  same 
notice,  reopened  the  public  comment 
period  until  September  24, 1986. 

A  summary  of  the  comments  received 
and  the  Director's  responses  to  them  can 
be  found  in  the  section  of  this  notice 
entitled  "Public  Comment." 

in.  Director's  Findings 

1.  General 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  the  Director 
finds  that  the  proposed  amendments, 
with  certain  exceptions,  as  submitted  on 
November  8. 1985,  and  as  revised  and 
clarified  on  August  14. 1986.  are  no  less 
stringent  than  the  requirements  of 
SMCRA  and  no  less  effective  than  the 
corresponding  Federal  regulations. 

In  general,  the  revised  regulations  are 
identical  to  the  corresponding  Federal 
regulations,  with  minor  changes  to 
improve  clarity  and  specificity  and  to 
replace  Federal  references  and  terms 
with  State  references  and  terms.  Where 
deemed  necessary  or  useful,  Virginia 
has  also  incorporated  specifications  and 
design  criteria  formerly  found  in  its 
technical  handbook  into  the  new 
regulations.  The  revised  rules  deviate 
from  the  Federal  language  to  include 
this  material,  to  reflect  the  decisions  of 
the  U.S.  District  Court  for  the  District  of 
Columbia  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II 
(hereinafter  referred  to  as  In  re: 
Permanent  II),  to  conform  to  State 
requirements  concerning  administrative 
procedures  and  reviews,  and  to  retain 
certain  previously  approved  alternatives 
("State  windows")  to  the  Federal 
regulations.  The  Director  finds  that  none 
of  these  changes  alters  the  original 
findings,  made  at  the  time  of  program 
approval  as  required  by  section  503  of 
SMCRA  and  30  CFR  732.15:b). 
concerning  the  State's  authority  and 
capability  to  implement,  administer  and 
enforce  a  program  to  regulate  coal 
exploration  and  surface  coal  mining  and 


reclamation  operations  (46  FR  61089- 
61090.  December  15, 1981). 

Only  those  provisions  of  particular 
interest  are  discussed  below.  Any 
provisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  rules,  although  the  Director 
may  require  further  changes  in  the 
future  as  a  result  of  Federal  regulatory 
revisions,  court  decisions  and  his 
ongoing  oversight  of  the  Virginia 
program.  Provisions  which  are  not 
discussed  either  contain  language 
similar  to  the  corresponding  Federal 
rules  or  previously  approved  State 
alternatives,  or  involve  provisions  which 
add  specificity  or  lack  a  Federal 
counterpart  and  which  do  not  adversely 
affect  other  aspects  of  the  program. 

2.  Implementation  of  Revised 
Regulations 

Section  480-03-19.700.3  provides  that, 
for  existing  operations  permitted 
pursuant  to  Chapter  19,  Title  45.1  of  the 
Code  of  Virginia  as  approved  on 
December  15, 1981,  all  provisions  of  the 
new  Chapter  19  regulations  (except  the 
performance  standards  of  Subchapter 
VK  and  those  portions  of  Subchapter 
VG  concerning  the  content  of  permit 
applications)  being  considered  in  this 
rulemaking  will  become  effective  when 
approved  by  the  Secretary  of  the 
Interior.  The  rule  states  that 
performance  standards  and  permit 
application  content  requirements  will 
not  apply  to  existing  operations  until  the 
permits  for  such  operations  are  either 
renewed  or  significantly  revised.  In  the 
interim,  the  performance  standards  and 
permit  application  content  requirements 
of  the  December  15, 1981  rules  will  apply 
to  such  operations.  The  Director 
interprets  the  references  to  the 
December  15, 1981  rules  as  mecming 
those  rules  as  subsequently  amended 
prior  to  this  rulemaking,  not  just  those 
rules  as  in  existence  on  that  date. 

Virginia  has  assured  the  Director  that 
it  will  not  allow  an  operator  to 
selectively  revise  a  permit  solely  to  take 
advantage  of  any  less  stringent 
provision  in  the  revised  rules  being 
approved  today.  If  an  operator  wishes  to 
so  revise  a  permit,  he  will  need  to 
incorporate  all  applicable  provisions 
concerning  the  subject  in  question.  In 
addition,  Virginia  rule  480-03- 
19.774.11(b)  provides  that  the  Division 
may  at  any  time  order  reasonable 
revision  of  a  permit  to  ensure 
compliance  with  the  Act  and  regulatory 
program,  thus  authorizing  the  Division  to 
require  corrective  and/or  preventive 
measures  where  the  need  for  such 
action  arises. 


The  Difector,  based  on  the 
understandings  and  interpretations  set 
forth  in  this  discussion.  tMs  Virginia 
rule  480-03-19.700^  to  be  consistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

3.  Bonding 

Virginia  proposes  to  revise 
Subchapter  VI  of  its  bonding  regulations 
to  limit  the  use  of  incremental  Iranding 
to  participants  in  the  bond  pool,  which 
the  Director  approved  earlier  as  an 
acceptable  alternative  bonding  system 
under  Section  509(c)  of  SMCRA  (47  FR 
41556-41558.  September  21, 1982).  On 
October  1. 1984.  the  U.S.  District  Court 
for  the  District  of  Columbia  ruled  that 
Federal  regulatory  provisions  allowing 
the  posting  of  bond  for  increments 
smaller  than  the  entire  area  covered  by 
the  initial  term  of  the  permit  were  in 
conflict  with  section  509(a)  of  S^CRA 
[In  re.-  Permanent  II),  and,  on  February 
21. 1985.  the  Secretary  suspended  the 
remanded  rules  (50  FR  7274).  However, 
the  court's  decision  does  not  affect 
alternative  bonding  systems  approved 
under  Section  509(c)  of  SMCRA.  Virginia 
rule  480-03-19.801.11(c)  provides  that 
commencement  of  participation  in  the 
bond  poo!  constitutes  an  irrevocable 
commitment  by  the  permittee  to 
participate  for  the  duration  of  surface 
mining  operations  on  the  entire  permit 
area.  Therefore,  the  Krector  finds  that 
Virginia's  revised  bonding  rules 
(Subchapter  VJ)  are  no  less  effective 
than  Subchapter  J  of  the  Federal 
regulations. 

*  Definition  of  "Affected  Area  ■ 

In  In  re:  Permanent  11  (July  15. 1985). 
the  U.S.  District  Court  for  the  District  of 
Columbia  remanded  the  Federal 
definition  of  "affected  area"  at  30  CFR 
701.5  because  it  excluded  al!  public 
roads  with  more  flian  incidental  public 
use,  an  exduskm  which  the  court  found 
to  be  inconsistent  with  the  definition  of 
"surface  coal  mining  and  reclamation 
operations"  at  section  701(28)  of 
SMCRA.  Although,  unlike  the  Federal 
rule,  the  Virginia  definition  of  "affected 
area  "  in  (480-03-19.700.5  does  not 
contain  criteria  defining  a  public  road,  it 
does  spedficaUy  exclude  public  roads,  a 
term  which  is  then  defined  separately  in 
a  manner  similar  to  Hie  criteria 
estaUished  in  the  Federal  rule. 

Therefore,  in  accordance  with  the 
court's  decision,  the  Director  finds  that 
the  Virginia  definition  of  "affected  area" 
is  less  stringent  than  SMCRA.  and  he  is 
not  approving  it  to  the  extent  that  it 
excludes  public  roads  without  regard  to 
the  effect  of  minmg  use  upon  the  road. 
However,  since  the  court  did  not 
remand  the  Federal  definition  of  "public 


road"  at  30  CFR  761.5,  which  contains 
the  same  criteria,  the  Director  is  not 
extending  this  finding  to  the  similar 
State  definition  of  "public  road"  in 
section  480-03-19.700.5. 

5.  Valid  Existing  Rights 

The  U.S.  District  Court  for  the  District 
of  Columbia  remanded  those  portions  of 
the  definition  of  "irahd  existing  rights" 
at  30  CFR  761.5  that  substitute  a  broad 
constitutional  takings  test  for  the 
previously  used  "all  permits"  test  [In  re: 
Permanent  II.  March  22. 1985).  The  court 
ruled  that  the  Secretary  had  ^iled  to 
provide  adequate  notice  and  opportunity 
for  comment  under  the  Administrative 
Procedure  Act  The  proposed  Virginia 
definition  of  "valid  existing  rights"  in 
section  480-03-19.700.5  would  replace 
the  ciurent  "all  permits"  test  with  a 
constitutional  takings  test  in  a  manner 
identical  to  that  discussed  above. 
Therefore,  until  OSMRE  promulgates 
revised  rules  in  accordance  with  the 
court's  decision  of  otherwise  determines 
the  effect  of  the  decision  on  State 
programs,  the  Director  is  deferring  a 
final  decision  on  the  Virginia  definition. 
In  the  interim,  the  current  "all  permits" 
test  will  remain  the  only  approved 
means  of  determining  the  existence  of 
valid  existing  rights  in  Virginia. 

The  court  also  remanded  30  CFR 
761.11(h),  which  states  that  there  will  be 
no  mining  on  certain  Federal  lands 
unless  authorized  by  acts  of  Congress, 
on  identical  grounds,  while  indicating 
that  the  rule  had  serious  substantive 
deficiencies  as  well.  Proposed  Virginia 
rule  480-03-19.761.11(h)  is  identical  to 
the  remanded  Federal  rule.  Therefore, 
the  Director  finds  tfie  proposed  rule  to 
be  less  stringent  than  Section  522(e)  of 
SMCRA.  and  he  is  not' approving  it. 

6.  Existing  Structures 

Virginia  rule  480^3-19.773.16{c)  lists 
the  specific  performance  standards  that 
various  kinds  of  existing  structures  must 
meet  to  be  considered  in  compliance 
with  the  performance  standaitls  of  the 
State  law  and  Subchapter  VK  of  the 
regulations.  TTie  Federal  regulations  at 
30  CFR  701.11(d).  773.15(c)(6)  and 
773.17(f)  require,  in  effect,  that  existing 
structures  meet  peri'ormance  standards 
no  less  effective  than  those  of 
Subchapter  K.  the  permanent  program 
standards;  however,  the  standards  to  be 
met  are  not  specifically  enumerated. 

OSMRE  initially  expressed  concern 
about  the  adequacy  of  certain 
provisions  of  the  revised  rules,  and,  on 
August  14, 1986.  Virginia  responded  with 
further  revisions  and  a  letter  of 
clarification.  The  Commonwealth 
explained  that  sections  480-03- 
19.773.16{c){8)(ii)  aad  480-03- 


19.773.16(cM9)(ii).  whitjh  require  that 
excess  spoil  fills  and  doai  processing 
waste  disposal  areas  achieve  necessary 
stability  with  an  adeqvate  margin  of 
safety,  mean  that  the  facility  as  a  whole 
must  meet  the  minimum  static  safety 
factors  specified  in  Subchapter  VK  of 
the  regulations.  The  proposed  rules 
[sections  480-03-19.773.16  (c)(8)(vii)  and 
(9)  (viii)]  also  require  that  placement  of 
additional  spoil  or  waste  on  an  existing 
disposal  structure  be  to  accordance  with 
the  applicable  requirements  of 
Subchapter  VK.  TTie  Virginia  letter 
explains  that  "applicable"  was  used  in 
place  of  "all"  since  standards  governing 
such  activities  as  topsoil  handling  and 
spoil  placement  could  hot  be  applied  to 
that  portion  of  the  existing  structure 
already  in  place.  All  additional  spoil  or 
waste  would  be  placed  in  accordance 
with  all  the  performance  standards  of 
Subchapter  VK  relevant  to  that  stage  of 
construction.  Based  on  these 
explanations,  the  Director  finds  that 
Virginia  rule  480-03-19.773.16(c),  as 
submitted  on  November  8, 1985.  and  as 
modified  and  clarified  on  August  14. 
1988.  Is  no  less  effective  than  the 
Federal  regulations  concerning  existing 
structures.  i 

7.  Guidelines  for  Significant  Permit 
Revisions 

Both  the  Federal  regulations  at  30  CFR 
774.13(b)(2)  and  the  proposed  Virginia 
rule  at  section  480-0»-t9.774.13  (b)(2) 
require  the  regulatory  authority  to 
establish  guidelines  setting  forth  the 
scale  or  extent  of  revisions  for  which  all 
permit  application  information 
requirements  and  proctdures  shall 
apply.  By  letter  of  August  14. 1986. 
Virginia  submitted  a  listing  of  the 
circumstances  under  which  a  revision 
would  be  considered  si^ificant  (and  for 
which  all  application  requirements  and 
procedures  would  apply)  and  those 
under  which  it  would  be  considered 
minor.  The  Director  finds  that  the 
guidelines  proposed  by  Virginia  comply 
with  and  are  no  less  effective  than  the 
Federal  requirements.  , 

8.  Ground  Water  MonOoring 

Virginia  rules  480-03-l9.780.21  (i)  and 
480-03-19.784.14  (h)  specify  that  ground 
water  monitoring  plans  shall  require  the 
monitoring  of  ground  water  and  the 
submission  of  monitoring  data  "on  a 
quarterly  basis  or  as  otherwise  specified 
by  the  Division."  Tlje  Federal  rules  at  30 
CFR  780.21(1)  and  784.1»(h)  require 
monitoring  and  data  submission  <H  least 
every  three  months  for  each  location, 
unless  a  lesser  frequency  is  later 
approved  during  the  reclamation  phase 
pursuant  to  a  demonstration  made  in 
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accordance  with  30  CFR  81S.41  (cX3]  or 
817.41  (cM3). 

By  letter  of  August  14. 1966.  Vii^inia 
ciariHed  that  the  phrase  "on  a  quarterly 
basis  or  as  othecwise  specified  by  the 
Division"  means  at  least  quarterly  and 
that  any  other  nuMdtoring  and  reportng 
interval  specified  by  the  Division  will  be 
more  frequent  Less  frequent  monitoring 
will  be  approved  only  after  the 
conditions  set  forth  by  Virginia  rules 
480-l»-19.81B.41  (cK6)  of  4a0-03- 
19.817.41  {cM8).  the  Slate  counterparts  to 
30  CFR  81B.41tc)(3)  and  8a7.41(c)(3). 
have  been  met  Therefore,  the  Director 
finds  that,  with  this  clarirication.  the 
Virginia  rules  concerning  ground  water 
monitoring  plans  are  no  less  effective 
than  the  Federal  rules. 

9.  Subsidence 

Vitginia  nde  480-03-19.784.20(0(2] 
requires  &at  subsidence  control  plans 
addrem  damage  to  structum  or 
facilities  oi^  to  6ie  extent  required 
under  State  law.  Section  4a&-03- 
19.817.121(c)(2)  requires  that  permittees 
correct  material  damage  to  fadlities  or 
structures,  or  compensate  fteir  owners 
for  the  fuH  dimkHitien  in  value,  only  to 
the  extent  required  under  State  law.  As 
origmally  pNouilgated.  the 
correspcnding  Federal  regulations  at  30 
CFR  7B4.20(f)(2]  and  817.121(c)(2) 
contained  identic^  provieioos. 
However,  on  February  21,  ISBS  (50  FR 
7278),  the  Secretary  mspended  tfie 
phrase  "to  the  taOmat  reqatted  under 
State  law"  io  order  toxMHftply  wiA  dw 
U.S.  District  Court's  decisifon  in  At  fv: 
Permanent  U  (October  1, 1984),  whicb 
remanded  dns  portion  of  tbe  nde  for 
faihire  to  provide  adequate  notice  and 
opportnaity  for  ■■j»"i«tii1 

Therefoie,  A»  Ditectbr  finds  ttiat 
Viiginia  loies  480-«S-ia.784.20(^2)  and 
480^13.291617.121(0)12)  am  less  effective 
than  die  coRBspoodiqg  Plederat  ndes,  as 
revised  by  tlieaaqiensiaa.  to  the  extent 
that  the  ^te  rules  oxitain  the  fdirase 
"to  the  extent  required  under  State  law," 
and  he  if  not  approving  the  inck»iaa  xii 
this  phrase  within  Am  State  niies. 

to.  Award  t^  Costs  and  Fees 

Unlike  the  Fedoad  regulations  at  43 
CFR  4.1294(b).  Vitsmia  rale  4a&-03- 
19.788.1(e)  does  not  allow  ^  award  of 
appropriate  costs  and  expenses 
(including  attorney's  fees)  from  the 
Connnonwealth  to  any  person  who 
makes  a  substantial  contribution  to  a 
full  and  fair  detemunatlon  of  the  issues 
in  any  administrative  jHooeeding  and 
who  at  least  partially  ptevails  on  the 
merits  of  the  tssoes.  In  an  ameodment 
approved  |uBe  ^  1983  (48  FR  2Sai^ 
25186),  Vifipnia  revised  section  45.1- 
249(e)  of  iU  sUtute  to  authoriee  tibe 


Division  to  issue  regulations  permitting 
such  awards,  but  the  regulations 
themselves  have  never  been 
promulgated. 

Therefore,  the  Director  finds  Viriginia 
rule  480-4)3-ig.789.1(e)  less  effective 
than  the  corresponding  Federal  rule  and 
he  is  requiring  that  the  Commonwealth 
farther  amend  its  program  to  address 
this  deficiency. 

//.  Revegetation 

(a)  The  Federal  rules  at  30  CFR 
816.116(aKl)  and  817.116(a)(1)  require 
that  standnds  for  success  and 
statistically  valid  sampling  techniques 
for  measuring  the  parameters  of  ground 
cover,  production  and  stoddng  be 
selected  by  the  regulatory  audiority  and 
be  inchided  in  die  approved  regulatory 
program.  The  prearaUe  to  ftese  rules  (46 
FR  4015a  September  2, 1963)  farther 
explains  that  the  selected  sampling 
techniques  and  success  standards  are  to 
be  subject  to  review  and-pnblic 
comment.  On  August  14, 198B,  Vh^^siia 
submitted  its  selected  techniques  for 
review  as  part  of  ttiis  program 
amendment 

(i)  To  measure  ground  cover,  the 
Division  prescribe  use  of  the  cross-hair 
sighting  tube  point-frequencj  method,  as 
described  on  pages  30-33  of  a 
pnblicafion  of  the  Pennsylvania  State 
University  entitled  tyleeeeieraoit  of 
Plant  Co^  to  Bvaknte  Revegetadon 
Success  (Agraaony  Series  CT),"  by  J.  V. 
Raelsoa  and  &  W,  MdCee.  The  Director 
finds  that  pioper  use  of  d«s  tedmique  as 
descraMd  in  Attacbraent  #1  of  die 
August  K 1988  letter  will  iHovide 
statiatically  valid  retuks  and  that  it  is. 
therefore,  no  kss  eflieetive  than  the 
Federal  RquinaMnts.  He  notes, 
however,  that  Ibe  lefeeenced  pablication 
discasses  OSMRB  standards  for  gromd 
cover  whiflh  iMve  «Hceheen  superseded 
and  are  no  longer  valid.  Therefore,  the 
portion  oonoeming  standards  rather 
thm  teduuqnesefaonhl  be  (hsregttded. 

VirgiBia  siso  proposed  anotiwr  ground 
cover  sanphng  techniqne,  a  line 
transect  Mtfaod  taken  froiB  USOA 
Agriculture  Hamttiook  Na  537  far  Area 
rv,  for  use  only  on  amaH  ndne  sites. 
However,  the  exceipted  descriptim  of 
this  Bwtfaod  in  Attadment  #2  <rf  the 
August  14. 1986  letter  fails  to  indicate 
how  many  transects  amst  be  taken,  how 
this  number  wiM  be  determined,  and 
how  the  transects  wiU  be  located.  Since 
this  infozination  is  essential  to  ensuring 
the  statistical  validity  of  the  results,  the 
Director  &ids  that  the  description  of  this 
method  is  leas  effective  than  the  Fed«^l 
requirements,  and  he  is  requiring  that 
Virginia  further  aoMad  its  program  to 
supply  the  deficient  infonnatian.  in 
addition,  the  first  opeiatioo  of  Ae 


sample  calcuation  fonnala  needs  to  be 
changed  to  indicate  division  rather  than 
addition. 

(ii)  Vir^nia  proposes  to  adopt  the  line 
transect  medu>d  used  by  the  Virginia 
Division  of  Forestry  for  measuring 
stocking  rates.  The  Director  finds  that 
the  procedure  as  described  in 
Attachment  #3  of  the  August  14, 1986 
letter  is  not  less  effective  than  the 
Federal  requirements,  fai  doing  so,  the 
Director  assumes  that  the  starting  point 
of  the  first  toansect  wKl  be  detennined 
in  a  random  fiashion. 

(iii)  Virginia  also  states  that  any  U.S. 
Soil  Conservation  Service  methodology 
win  be  acceptaUe  for  meastuing  the 
productivity  of  grazing  land,  pasture 
land  and  cropland.  Since  no  procedures, 
actual  methodology,  or  specific  textual 
reference  or  exceipts  are  supplied,  the 
Director  if  unable  to  evaluate  the 
stattsticid  validity  of  tte  result  obtained 
Aroo^  use  of  these  unspecified 
methods,  llieiefore.  he  is  requiring  that 
Virginia  fiulher  amend  its  program  to 
more  preiasely  define  the  allowable 
methodology  for  use  in  measuring 
productiidty. 

(b)  The  Federal  rules  at  30  CFR 
818Lll6(bKS)(f)  and  ei7.116(b)(3)(i) 
require  that  the  regulatory  autfrority 
specify  minimum  stoddng  levels  and 
planting  arrai^ements  on  the  basis  of 
local  and  regional  conditions  after 
consultation  with  the  State  agencies 
responsible  for  the  administration  of 
forestry  and  wildlife  programs. 
Virginia's  August  14, 1966  letter 
documents  that  the  State  fish  and 
wildlife  agency  and  State  and  Federal 
forestry  and  conservation  agencies  were 
consulted  in  the  preparation  of  stoddng 
and  plant  arrangement  standards  for 
postmining  land  uses  involving  woody 
plants.  The  Director  finds  that  Virginia 
has  demonstrated  that  the  required 
consultation  has  occarred:  however,  the 
correspondence  submitted  with  the 
August  14. 1966  letter  indicates  that  the 
publication  detailing  local  and  regional 
requirenmits  for  stoddng  and  planting 
arrangements  for  land  uses  involving 
wiidliie  manageraent  recreatian,  shelter 
belts  and  noacoBimercial  forestlaad  is 
stiO  in  preparation.  In  that  Virginia  rules 
46O-O3-10.B16(bK3)(i)  and  (b)(3Kv)(A) 
require  that  the  Division  approve 
stocking  rates,  planting  arrangements 
and  species  composition  on  tiw  basis  of 
local  and  regional  conditions,  the 
Director  finds  that  they  are  no  less 
effective  than  the  Federal  rules. 
However,  he  notes  that  implementation 
of  these  rales  requires  finalization  and 
OSMRE  approval  of  the  document 
mentioned  above. 
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(c)  The  Federal  rules  at  30  CFR 
816.116(b)(2)  and  817.116(b)(2)  provide 
that  crop  production  shall  be  at  least 
equal  to  that  of  a  reference  area  or  such 
other  success  standards  as  approved  by 
the  regulatory  authority.  Virginia  rules 
4aO-03-19.818.116(b)(2)  and  480-03- 
19.817.116(b)(2),  as  revised  on  August  14. 
1986.  provide  that,  for  areas  developed 
for  use  as  cropland,  crop  production  on 
the  revegetated  area  shall  be  at  least 
equal  to  that  of  a  reference  area  or  the 
yields  for  reference  crops  from  unmined 
lands,  as  determined  from  the  current 
yield  records  of  representative  local 
farms  in  the  surrounding  area  or  from 
average  county  yields  recognized  by  the 
U.S.  Department  of  Agriculture.  Because 
yields  vary  significantly  among  major 
soil  types,  the  Director  assumes  that 
yield  data  comparisons  will  either 
involve  sites  with  similar  soils  or  be 
adjusted  accordingly.  On  this  basis,  the 
Director  finds  the  Virginia  rules  to  be  no 
less  effective  than  the  Federal 
regulations. 

(d)  On  July  15. 1985.  the  U.S.  District 
Court  for  the  District  of  Columbia  [In  re: 
Permanent  II)  remanded  30  CFR 
816.116(b)(3)(ii).817.116{b)(3)(ii). 
816.116(c)(4).  and  817.116(c)(4)  because 
the  Secretary  failed  to  demonstrate  that 
the  replanting  of  trees  and  shrubs  and 
the  repair  of  rills  and  gullies  were 
normal  conservation  practices  not 
requiring  the  restarting  of  the 
responsibility  period.  Since  Virginia 
rules  48(M)3-19.816.116(b)(3)(ii).  480-03- 
19.817.116(b)(3)(ii).  480-03- 
19.816.116(c)(3).  and  480-03- 
19.817.116(c)(3)  are  similar  to  the 
remanded  Federal  rules,  the  Director  is 
not  approving  them  to  the  extent  that 
they  could  be  interpreted  as  allowing 
the  repair  of  rills  and  gullies  and. the 
replanting  of  trees  and  shrubs  without 
restarting  the  responsibility  period. 

The  court  also  remanded  30  CFR 
816.116(c)(2)  and  817.116(c)(2).  which 
allowed  measurement  of  revegetation 
success  over  a  period  other  than  the 
final  two  years  of  the  responsibility 
period,  because  the  Secretary  failed  to 
demonstrate  that  such  a  measurement 
would  be  an  accurate  evaluation  of 
revegetation  success.  Since  the  Virginia 
rules  at  480-03-19.816.116(c)(2)  and  480- 
03-19.817.116(c)(2)  contain  similar 
provisions,  the  Director  is  deferring 
action  on  these  rules  until  revised 
Federal  regulations  are  promulgated  in 
accordance  with  the  court's  decision.  In 
the  interim,  Ae  current  requirements  of 
V816.116(b)(l)  and  V817.116(b)(l)  for 
measurement  during  the  last  two 
consecutive  years  of  the  responsibility 
period  will  remain  in  effect. 


12.  Backfilling  and  Grading 

In  approving  the  Virginia  program,  the 
Secretary  found  that  the  Virginia 
regulations  allowing  steep  slope  areas  to 
be  backfilled  in  a  manner  which  would 
result  in  a  static  safety  factor  of  less 
than  1.3  were  acceptable  under  certain 
conditions,  provided  the  Commonwealth 
did  not  allow  any  such  sites  to  remain  at 
a  static  safety  factor  of  less  than  1.2  (46 
FR  61092-61093,  December  15, 1981).  By 
letter  of  August  14, 1986,  Virginia 
reaffirmed  this  commitment,  stating  that, 
in  applying  the  provisions  of  §§  480-03- 
19.816.107(e)  and  480-O3-19.817.107(e), 
the  Division  would  not  approve  any 
final  backfilled  area  having  a  static 
safety  factor  of  less  than  1.2.  Therefore, 
the  Director  finds  that  the  Virginia  rules 
are  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.102(a)(3)  and 
817.102(a)(3). 

13.  Sedimentation  Pond  Spillways 

Virginia  rules  48O-03-19.816.46(c)(2)(ii) 
and  480-03-19.817.46(c)(2)(ii)  provide 
that  temporary  ponds  may  use  a  single 
spillway  of  the  pipe  and  riser  design  if 
the  riser  is  no  less  than  15  inches  in 
diameter,  the  barrel  is  no  less  than  12 
inches  in  diameter  and  a  properly 
designed  anti-vortex  device  and  trash 
rack  are  securely  installed  on  top  of  the 
riser.  The  Federal  rules  at  30  CFR 
816.46{c)(2)(ii)  and  817.46(c)(2)(ii)  state 
that  such  ponds  may  use  a  single 
spillway  if  the  spillway  (1)  is  an  open 
channel  of  nonerodible  construction 
capable  of  maintaining  sustained  fiows 
and  (2)  is  not  earth  or  grass-lined.  The 
U.S.  Soil  Conservation  Service  (SCS) 
criteria  for  ponds  of  this  size,  as 
contained  in  Publication  No.  378, 
"Ponds",  specify  that  a  single  closed- 
conduit  spillway  may  be  used  in  place 
of  separate  principal  and  emergency 
spillways  only  if  the  conduit  has  a  cross- 
sectional  area  of  three  square  feet  or 
more,  an  inlet  that  will  not  clog  and  an 
elbow  designed  to  facilitate  the  passage 
of  trash.  Therefore,  OSMRE  requested 
that  Virginia  supply  further  justification 
for  its  proposal. 

In  its  letter  of  August  15, 1986, 
Virginia  notes  that  it  has  20  years  of 
regulatory  experience  with  ponds  with 
single  closed-conduit  spillways,  and  that 
it  has  observed  little  difficulty  with 
these  structures  attributable  to  spillway 
design.  Virginia  currently  require  a 
minimum  riser  diameter  of  21  inches  and 
a  minimum  barrel  diameter  of  15  inches, 
which  the  revised  rules  would  reduce  to 
15  and  12  inches,  respectively.  The 
Division  has  found  the  current  minima 
to  be  excessive  for  haul  road  sumps  and 
other  temporary  ponds  serving  a 
minimal  drainage  area.  Virginia  further 


notes  that  a  West  Virginia  SCS 
publication,  the  "Erosion  and  Sediment 
Control  Handbook  for  Urban  Areas", 
waives  the  emergency  spillway 
requirement  for  small  ponds  (those  with 
an  embankment  hei^t  under  5  feet  and 
a  drainage  area  under  20  acres),  and 
establishes  a  minimum  riser  diameter  of 
12  inches  and  a  minimum  barrel 
diameter  of  8  inches  for  such  structures. 

In  addition,  Virginia  emphasizes  that 
the  standards  in  question  apply  only  to 
temporary  ponds  subject  to  frequent 
monitoring,  and  that  the  minimum  sizes 
were  selected  for  maintenance  purposes 
and  protection  against  clogging  rather 
than  to  assure  passage  of  a  certain 
volume  of  runoff.  Regardless  of  the 
minimum  spillway  size 'specifications, 
all  ponds  must  be  designed  to  meet 
effluent  limitations  and  to  safely 
discharge  peak  flows  from  the  design 
storm.  To  minimize  clogging  potential, 
the  proposed  rule  alao  requires  anti- 
vortex  devices  and  trash  racks  for  all 
such  ponds. 

The  Director  finds  Virginia's 
arguments  persuasive,  and  he  therefore 
finds  that  the  Commonwealth's  spillway 
design  requirements  ere  no  less  effective 
than  the  corresponding  Federal  rules. 

14.  Administrative  and  Judicial  Review 

(a)  The  Director  finds  that  section 
480-03-19.842.15  of  the  Virginia  rules  is 
inconsistent  vnth  the  Federal  regulations 
at  30  CFR  842.15(d)  in  that  it  does  not 
provide  that  the  DMLR  Director's 
decisions  on  citizen  Bequests  for  review 
of  an  inspector's  decision  not  to  inspect 
or  take  enforcement  action  with  respect 
to  any  violation  allegjed  by  that  citizen 
are  appealable  in  accordance  with 
section  ^-6.14.12  of  the  Virginia 
Administrative  Process  Act.  Similarly, 
the  Director  finds  that  section  480-03- 
19.843.12  of  the  Virginia  rules  is  less 
effective  than  the  Federal  regulations  at 
30  CFR  843.12(i)  in  that  the 
Commonwealth  fails  to  specify  that  the 
DMLR  Director's  decision  on  whether  to 
allow  an  extension  of  the  abatement 
period  for  a  violation  beyond  90  days  is 
also  formally  appealable.  By  letter  of 
August  14, 1986,  Virginia  agreed  to 
submit  further  amendments  to  correct 
these  deficiencies,  as  the  Director  is 
requiring  in  this  notioe. 

(b)  Section  480-03-19.843.15  of  the 
Virginia  rules  contains  no  counterpart  to 
the  Federal  regulatioas  at  30  CFR 
843.15(b),  which  provide  that  a  notice  or 
order  ceasing  mining  shall  not  expire 
after  30  days  if  the  permittee  or  operator 
waives  his  or  her  right  to  an  informal 
hearing  or  consents  to  holding  the 
hearing  more  than  30  days  after 
issuance  of  the  notice  or  order. 
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Therefore,  the  Direclor  findg  the  Virginia 
ruks  to  be  less  effective  than  the 
Federal  ruIeB.  and  he  is  requiring  that 
the  Commonwealth  further  amend  its 
program  to  biclude  such  a  specification. 

(c)  The  Director  finds  that  Virginia 
rules  480-03-19.845.17fb)  and  480-03- 
19.845.18(bKl)  are  less  effective  than  the 
Federal  regulations  at  30  CFR 
845.17tb)(21  and  845.ia(b)tl)  in  that  they 
do  not  specify  that  the  failure  of  the 
Division  to  serve  any  proposed 
assessment  or  to  hold  any  requested 
assessment  conference  within  the 
prescribed  Hme  limits  shall  not  be 
grounds  for  dismissal  of  all  or  part  of  an 
assessment  imless  the  person  against 
whom  the  proposed  penalty  is  assessed 
can  prove  actual  prejudice  as  a  result  of 
the  delay,  and  unless  that  person  makes 
a  timely  objection  to  the  delay. 
Therefore,  he  is  reqoirmg  that  Virginia 
further  amend  its  program  to  include 
similar  provisions. 

IV.  PuWc  Comment 

As  discussed  in  the  section  of  this 
notice  entitled  "Subonsfion  of 
Amendment",  the  Director  solidted 
pubUoeommeot  and  provid«l 
opportunity  for  a  puMic  hearing  en  ttie 
propo9ed  •mendment  No  cDmjments 
were  received,  and  since  no  aw 
requested  an  opportunity  to  testify  ct  a 
public  hearing,  bo  hearing  was  hdd. 

Pursuant  to  section  50^}  of  SMCRA, 
30  CFR  732.17(hXlONi).  30  CFR 
8S4.14(ap}  and  30  CFR  884.15. 
comments  were  also  solicited  boa 
various  Federal  agencies  with  an  actiud 
or  potential  interest  in  the  Virginia 
programs.  Hie  Bnvircmmaital  Protection 
Agency  and  the  Mine  Safety  and  Meallli 
Administration  concurred  io  the 
amendments.  A  summai7  of  odier 
comments  received  and  the  Director's 
responses  to  them  appears  below: 

1.  The  U.S.  Fish  and  Wildlife  Service 
supported  the  amendments,  but  noted 
that  it  had  never  received  notification  of 
receipt  of  permit  applications,  nor  had 
any  other  type  of  coonliaation  oocuired. 
The  Director  has  taken  note  of  these 
concerns  and  will  monitor  compliance 
with  alt  requirements  of  ^  Vif^nia 
programs  as  part  of  his  ongoing 
oversight  of  those  programs. 

2.  The  Advisory  Council  on  Historic 
Preservation  (ACHP)  supported  the 
proposed  amendment,  but  expressed 
concern  that  the  program  as  a  whole 
would  not  provide  adequate  protection 
for  historic  lands.  Specifically,  the 
ACHP  stated  that  the  revised  rules  lack 
(1)  criteria  for  the  denial  of  permits 
where  the  operation  would  adversely 
affect  any  publicly  owned  park  or  any 
place  included  in  the  National  Register 
of  Historic  Places  (NRHP)  and  (2) 


provisions  for  the  conditioniqg  of 
permits  to  require  that  properties 
eligible  for  listing  be  protected  or 
subjected  to  doaaneatatioD  or  data 
recovery  prior  to  destruction. 

With  respect  to  the  ACHFs  first 
coocem.  Virginia  role  480-03- 
19.773.15(cK3Hii)  foriMda  the  approval  of 
permits  subject  to  the  prohibitions  or 
limitations  of  section  480~03-19l761.11. 
which,  in  paragraph  (c),  prodiibits  any 
mining  which  would  adversely  a£fect 
any  publicly  owned  park  of  aay  place 
included  in  the  MRHP  unless  the  mining 
is  approved  by  the  Division  and  the 
agency  with  jurisdiction  over  the  park  or 
place. 

With  respect  to  sites  eligible  for  listing 
on  the  NRHP,  the  Director  notes  that 
Virginia  rules  480-03-19773.12  and  480- 
03-19.773.13taK3](ii}  require  compliance 
with  the  National  hfistoric  Preservation 
Act  (NHPA)  and  coort&iatioD  of  permit 
application  review  with  the  State 
Historic  Preservation  Officer.  Secd^on 
4ao-03-l9.773.15{aJ(l)  graaU  the 
Division  the  authority  to  ^^nt,  require 
modificafion  of,  or  deny  any  permit 
application.  In  addition,  all  grant 
agreeraei^  providing  fiosding  for  the 
Virginia  programs  contain  a  clause 
requhing  the  Commonwealth  to  assist 
the  Secretary  in  his  duty  to  comply  with 
the  N»»A.  Hence,  die  Director  believes 
Virginia's  progran  provisiam 
concerning  historic  sites  are  consistent 
with  Federal  provisions. 

V.  Director's  Decirioa 

Baaed  «i  die  above  findings,  die 
Director  ia  appreviag  die  proposed 
amendments  sabarfttad  by  Virginia  tm 
Noveaib«cC  ms.  a«  favisad  and 
clarified  oa  Av^oat  14, 1066,  with  the 
exception  of  thoae  provMons 
determined  to  be  inconsistent  widi 
SMCRA.  dw  Inderal  reguIalioaB  or  court 
dedaioas  conoemiag  those  regulations. 
In  addition,  as  indicated  in  Fau&igs  10, 
llfaKi).  ll(a)(iii)  and  14,  he  is  requiring 
that  Virginia  submit  a  number  of  fui^ber 
regnlatoiy  program  aateadmenls. 
Pursuantto  3D  CFR  732.17  the  Director 
has  notified  the  Commonwealth  that 
certain  regulatory  prapam  amendnents 
will  be  necessary.  The  Federal  rules  at 
30CFR  Part  94*  coiKfyii^  decisioBS 
concerning  the  Virginia  programs  are 
being  amended  to  implement  this 
decision.  The  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amembnent  process  and 
to  encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  stendards  is  required 
by  SMCRA. 

The  Director  is  disapproving  the 
following  provisions  or  potential 


interpretationa.  as  indicated,  of  the 
proposed  amendment 

(1)  As  discussed  in  Finding  4,  ^ 
definition  of  "affected  area"  at  section 
48O-03-19.7D0.S  to  the  extent  that  it 
could  be  interpreted  as  excluding  all 
public  roads  with  more  than  incidentel 
pubhc  use, 

(2]  As  discussed  in  Finding  S.  section 
480-03-19.761.11(h}  ia  its  entirety;  and 

(3)  As  discussed  in  Finding  9.  the 
phrase  "to  the  extent  required  under 
State  law"  as  contained  in  sections  480- 
03-19.7M.20(fH2)  and  480-03- 
19.817.121{c)(2J, 

Pending  pronralgBtian  of  revised 
Federal  regolationa  in  accordance  wltti 
the  decisions  of  the  U.S.  District  Court 
for  the  District  of  Cohnnbia  in  In  re: 
Permanent  ff.the  Director  also  is  not 
currently  approving  the  following  - 
provisions  or  potential  interpretationt, 
as  indicated,  of  die  propomd 
amendment 

(1)  As  discussed  in  Finding  5.  the 
definition  of  "valid  existing  rights"  at 
section  480-03-19700.5; 

(2)  As  discussed  In  Fmding  11(d). 
sections  480-03-19.B16.118(b)(3Uii).  480- 
03-19.817.1160))(3)(U).  480-03- 
19.81&1,16(cX3]  and  48D-1&- 
19.817.11B(cp)  to  die  extent  diat  diey 
could  be  interpreted  as  allowing  the 
replanting  of  trees  and  duuba  nid  the 
repair  of  rilla  and  gullies  without 
requiring  the  restarting  of  die  five-year 
responsibility  period;  and 

(3)  As  discussed  in  Filling  11(d). 
secUons  480-03-19.81&.116(c)(2)  ai»l  480- 
03-19.817.1ie(cH2}  to  die  extent  that 
they  would  allow  the  maasuremeRt  of 
reve^tetion  success  during  a  period 
other  than  the  final  two  years  of  the 
responsibility  period. 

Effect  of  Director's  DeasJoa 

Section  503  of  SMCRA  establishes 
that  a  State  may  not  exerdse 
jurisdiction  under  SMOIA  unless  the 
State  program  is  approved  by  die 
Secretary.  Similarly,  die  Secretary's 
regulations  at  30  CFR  732.17(a}  require 
that  any  alteration  of  an  approved  State 
pro-am  must  be  aubmitted  to  OSMRE 
as  a  program  amendment.  Thus,  any 
changes  to  the  program  me  not 
enforceable  by  the  State  until  approved 
by  the  Director.  The  Federal  regulations 
at  30  CFR  732.17(g)  prohibit  any 
unilateral  changes  to  approved  Stete 
programs.  In  his  oversight  of  the  Virginia 
program,  the  Director  wiU  recognise 
only  the  statutes,  regulations  and  other 
materials  approved  by  him.  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Virginia  of  only  such  provisions. 
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VI.  Additional  Determiiiations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  22291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSMRE  is  exempt  from  the  requirement 
to  preparea  Regulatory  Impact  Analysis 
and  this  action  doe^  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  948 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated;  November  19. 1986. 
lames  W.  Workman, 

Deputy  Director.  Operations  and  Technical 
Services.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

PART  946— VIRGINIA 

30  CFR  Part  946  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  Pub.  I^  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  e/se?.). 

2.  30  CFR  946.10  is  revised  to  read  as 
follows: 

§  946. 1 0    Stat*  regulatory  program 
approval. 

The  Virginia  regulatory  program,  as 
submitted  on  March  3, 1980,  as  amended 
and  clarified  on  June  18, 1980,  as 
resubmitted  on  August  13, 1981,  and  as 
clarified  in  a  meeting  with  OSMRE  on 


September  21  and  22. 1981,  and  in  a 
letter  to  the  director  of  the  Office  of 
Surface  Mining  on  October  15, 1981,  is 
conditionally  approved,  effective 
December  15, 1981.  Effective  January  1, 
1985,  the  Department  of  Mines,  Minerals 
and  Energy  replaces  the  Department  of 
Conservation  and  Economic 
Development  as  the  regulatory  authority 
in  Virginia  for  all  surface  coal  mining 
and  reclamation  operations  and  all 
exploration  operations  on  non-Federal 
and  non-Indian  lands.  Copies  of  the 
approved  program  as  amended  are 
available  for  review  at  the  following 
locations: 

(a)  Virginia  Division  of  Mined  Land 
Reclamation,  622  Powell  Avenue.  Big 
Stone  Gap,  Virginia  24219. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O.  Box 
626,  Room  214,  Powell  Valley  Square 
Shopping  Center.  Route  23,  Big  Stone 
Gap,  Virginia  24219. 

(c)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,    ~  *— • 
Flannagan  and  Carroll  Streets,  Lebanon, 
Virginia  24266. 

(d)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Room 
5315, 1100  L  Street  NW.,  Washington. 
DC  20240. 

3.  A  new  paragraph  (b)  is  added  to 
§  946.12  to  read  as  follows: 

§  946.12    State  program  provisions  and 
amendments  disapproved. 

(b)  The  following  provisions  of  the 
coal  surface  mining  reclamation 
regulations  promulgated  pursuant  to 
Chapter  19,  Title  45.1  of  the  Code  of 
Virginia  (1950),  as  submitted  on 
November  8. 1985,  as  hereby 
disapproved: 

(1)  The  definition  of  "affected  area"  in 
section  480-03-19.700.5  to  the  extent  that 
it  could  be  interpreted  as  excluding  all 
public  roads  with  more  than  incidental 
public  use; 

(2)  Section  480-03-19.761.11(h),  which 
prohibits  mining  on  certain  Federal 
lands,  in  its  entirety;  and 

(3)  The  phrase  "to  the  extent  required 
under  State  law"  es  contained  in 
sections  48O-03-19.784.20(f)(2)  and  480- 
03-19.817.121(c)(2). 

4.  A  new  paragraph  (r)  is  added  to 
§  946.15  to  read  as  follows: 

§  946. 1 S    Approval  of  regulatory  program 
amendments. 

*        *        *        « <       * 

(r)  The  following  amendments  to  the 
Virginia  permanent  regulatory  program, 
as  submitted  on  November  8, 1985,  and 
as  revised  and  clarified  on  August  14, 
1986,  are  approved  effective  [November 


25, 1986J  with  the  exception  of  the 
provisions  identified  In  §  946.12(b)  and 
paragraphs  (r)(l)(i)  through  (r)(l)(iii)  of 
this  section: 

(1)  Except  as  provided  in  section  480- 
03-19.700.3,  replacement  of  all  existing 
coal  surface  mining  reclamation 
regulations  promulgated  pursuant  to 
Chapter  19,  Title  45.1  of  the  Code  of 
Virginia  (1950)  with  a  new  set  of 
regulations,  consisting  of  Parts  480-03- 
19.700  through  480-03-19.850,  developed 
pursuant  to  the  same  statutory  authority. 
This  approval  is  conditional  upon  final 
promulgation  of  these  regulations  in  a 
form  substantively  identical  to  that  in 
which  they  were  submitted  on 
November  8, 1985,  and  revised  on 
August  14. 1986.  Pending  promulgation 
of  revised  Federal  regulations,  the 
following  provisions  are  not  being 
approved  at  this  time: 

(i)  The  definition  of  "valid  existing 
rights"  in  section  480-03-19.700.5, 

(ii)  Sections  480-03- 
19.816.116[b)(3)(ii),  480-03- 
19.817.116(c)(3)(ii),  480-03- 
19.816.116(c)(3)  and  480-03- 
19.817.116(c)(3)  to  the  extent  that  they 
could  be  interpreted  as  allowing  the 
replanting  of  trees  and  shrubs  and  the 
repair  of  rills  and  gullies  without 
requiring  the  restarting  of  the  five-year 
responsibility  period,  and 

(iii)  Sections  480-03-19.816.116{c)(2) 
and  480-03-19.817.116{c)(2)  to  the  extent 
that  they  would  allow  the  measurement 
of  revegetation  success  during  a  period 
other  than  the  final  two  years  of  the 
responsibility  period. 

(2)  Certain  techniques  for  measuring 
revegetation  success  as  submitted  on 
August  14, 1986;  and 

(3)  Guidelines  for  determining  when 
an  application  for  a  permit  revision  must 
be  handled  in  accordance  with  all 
permit  application  informational  and 
procedural  requirements,  as  submitted 
on  August  14, 1988. 

5.  Section  946.16  is  added  to  read  as 
follows:  I 

§  946. 1 6    Required  program  amendments. 

Pursuant  to  30  CFR  732.17.  Virginia  is 
required  to  submit  the  following 
proposed  program  amendments  by  the 
dates  specified: 

(a)  By  September  1. 1987.  Virginia 
shall  submit  revisions  to  its  coal  surface 
mining  reclamation  regulations  at 
section  480-03-19.789.1(e)  to  provide  for 
the  award  of  appropriate  costs  and 
expenses  (including  attorney's  fees) 
from  the  Commonwealth  to  any  person 
who  makes  a  substantial  contribution  to 
a^ll  and  fair  determination  of  the 

Bs  in  any  administrative  proceeding 
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and  who  at  least  partially  prevails  on 
the  merits  of  the  issues. 

(b)  By  September  1, 1987.  Virginia 
shall  revise  its  ground  cover 
measurement  technique  for  small  areas, 
as  contained  in  Attachment  #2  of  the 
portion  of  the  August  14. 1986 
submission  concerning  revegetation 
issues,  to  specify  how  many  transects 
must  be  taken,  how  this  number  will  be 
determined,  and  how  the  transects  will 
be  located  on  the  ground. 

(c)  By  September  1. 1987,  Virginia 
shall  submit  materials  detailing  the 
sampling  techniques  to  be  used  to 
measure  the  productivity  of  grazing 
land,  pasture  land  and  cropland. 

(d)  By  September  1. 1987,  Vii^nia 
shall  submit  revisions  to  its  coal  surface 
mining  reclamation  regulations  at 
section  48(M)3-19.842.15  or  otherwise 
propose  to  amend  its  program  to  provide 
that  the  Director's  decisions  on  citizen 
requests  for  review  of  an  inspector's 
decision  not  to  inspect  or  take 
enforcement  action  with  respect  to  any 
violation  alleged  by  that  citizen  are 
appealable  in  accordance  with  section 
9-6.14:12  of  the  Virginia  Administrative 
Process  Act. 

(e)  By  September  1, 1987,  Virginia 
shall  submit  revisions  to  its  coal  surface 
mining  reclamation  regulations  at  S  480- 
03-19.843.12  or  otherwise  propose  to 
amend  its  program  to  specify  that  \he 
Director's  decision  on  whether  to  allow 
an  extension  of  the  abatement  period  for 
a  violation  beyond  90  days  is  formally 
appealable  in  accordance  with  the 
Virginia  Administrative  Process  Act. 

(f)  By  September  1, 1987.  Viiynia  shall 
submit  revisions  to  its  coal  surface 
mining  reclamation  regulations  at 
section  480-03-19.843.15  or  otherwise 
propose  to  amend  its  program  to  provide 
that  a  notice  or  order  ceasing  mining 
shall  not  expire  after  30  days  if  the 
permittee  or  operator  waives  his  or  her 
right  to  an  informal  hearing  or  consents 
to  holding  the  hearing  more  than  30  days 
after  issuance  of  the  notice  or  order. 

(g)  By  September  1. 1987,  Virginia 
shall  submit  revisions  to  its  coal  surface 
mining  reclamation  regulations  at 
sections  480-03-19.845.17(b)  and  480-03- 
19.845.18(b)(1)  or  otherwise  propose  to 
amend  its  program  to  specify  tlut  the 
failure  of  the  Division  to  serve  any 
proposed  assessment  or  to  hold  any 
requested  assessment  conference  within 
the  prescribed  time  limits  shall  not  be 
grounds  for  dismissal  of  all  or  part  of  an 
assessment  unless  the  person  against 
whom  the  proposed  penalty  is  assessed 
can  prove  actual  prejudice  as  a  result  of 
the  delay  and  unless  that  person  makes 
a  timely  objection  to  the  delay. 


6.  30  CFR  946.20  is  revised  to  read  as 
follows: 

§946.20    AbwidonMl  mine  land 
redamatton  plan  approval 

Virginia  Abandoned  Mine  Land 
Reclamation  Plan  as  submitted  on 
September  22, 1980,  is  approved 
effective  December  15, 1981.  Copies  of 
the  approved  plan  are  available  for 
review  at  the  following  locations: 

(a)  Virginia  Division  of  Mined  Land 
Reclamation,  622  Powell  Avenue,  Big 
Stone  Gap,  Virginia  24219. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O.  Box 
626,  Room  214,  Powell  Valley  Square 
Shopping  Center,  Route  23,  Big  Stone 
Gap,  Virginia  24219. 

(c)  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement,  Room 
5315, 1100  L  Street  NW.,  Washington. 
EK:  20240. 

7.  Section  946.25  is  added  to  read  as 
follows: 

§946.25    Approval  Of  abandoned  mine  land 
reclamation  plan  amendmants. 

(a)  The  following  amendment  as 
submitted  on  November  8, 1985  is 
approved  effective  November  25, 1986: 
Replacement  of  Subchapter  VR  of  the 
Virginia  coal  surface  mining  reclamation 
regulations  promulgated  under  Chapter 
19,  Title  45.1  of  the  Code  of  Virginia 
(1950)  with  a  new  Subchapter  VR. 
consisting  of  Parts  480-03-19.874 
through  480-03-19.882.  promulgated 
under  the  same  statutory  authority.  This 
approval  is  conditional  upon  final 
promulgation  of  these  regulations  in  a 
form  substantively  identical  to  that  in 
which  they  were  submitted  on 
November  8. 1985. 

(b)  [Reserved] 

(FR  Doc.  86-28524  Filed  11-24-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  99 

Procedures  for  States  and  Localities 
to  Request  Indemnification 

aqency:  Office  of  the  Secretary,  DOD. 
ACTKMi:  Final  rule. 

summary:  The  Department  of  Defense 
(DoD),  OfHce  of  Personnel  Management 
(OPM),  and  Central  Intelligence  Agency 
(CIA)  conduct  national  security 
investigations  of  individuals  for  the 
purpose  of  determining  eligibility  for 
access  to  classified  information  or  for 
assignment  to  or  retention  in  sensitive 


national  security  duties.  An  essential 
element  of  these  national  security 
investigations  is  the  review  of  State  and 
local  criminal  history  record 
information.  While  many  States  and 
locahties  have  voluntarily  provided 
criminal  history  record  information  to 
the  DoD.  OPM,  and  CIA,  a  significant 
number,  because  of  their  laws  or 
policies,  have  not  done  so.  Congress, 
therefore,  enacted  5  U.S.C.  9101  which 
establishes  a  mandatory  mechanism  for 
access  to  such  records  for  the  purpose 
described  above.  The  unique 
combination  of  national  security 
concerns,  issues  of  states'  rights,  and  a 
need  to  respect  the  privacy  rights  of 
Americans,  led  Congress  to  include  an 
indemnification  provision  in  the  law. 
These  regulations  describe  who  may 
request  an  indemnification  agreement 
and  prescribe  the  mandatory  provisions 
of  the  Uniform  Federal  Agency 
Indenmification  Agreement  the 
procedures  for  requesting  the  agreement, 
and  the  procedures  for  giving  notice  of 
claims  within  the  scope  of  the 
agreement. 

EFFECnVE  date:  December  26, 1986. 

FOR  niRTHER  INKMttlATKMr  CONTACT: 

Edward ).  Shapiro,  Assistant  General 
Counsel  (Legal  Counsel),  Department  of 
Defense,  Washington,  DC  20301-1600, 
Telephone  (202)  697-2714. 

SUPPLEMENTARY  INFORMATION:  These 

procedures  were  prepared  by  a  working 
group  established  by  the  U.S. 
Department  of  Justice  and  represent  the 
interpretation  of  DoD,  OPM,  and  CIA  of 
Title  VII  of  Pub.  L.  99-169. 

List  of  Subjects  in  32  CFR  Part  99 

National  security  investigations. 
Indemnification. 

Accordingly,  Title  32,  Chapter  I. 
Subchapter  B  is  amended  to  add  Part  99 
to  read: 

PART  99— PROCEDURES  FOR  STATES 
AND  LOCAUTIES  TO  REQUEST 
INDEMNIFICATION 


99.1 
99.3 
99.5 
99.7 


Scope  and  purpose. 
General  definitions. 
Eligibility  for  indemnification. 
Procedures  for  requesting  an 
indemnification  agreement. 
99.9    Terms  of  indemnification. 


Appendix — Addimses  of  Relevant  U.S. 
Govemment  Agencies 

Authority:  Access  to  Criminal  History 
Records  for  National  Security  Purposes,  of 
The  InteHigence  Authorization  Act  for  Fiscal 
Year  1986,  Pub.  L.  No.  99-169,  Sees.  801-803. 
99  Stat.  1002.  lOOB-1011  (1985)  (codified  in 
part  at  5  U.S.C.  89101). 
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S99.1 

(a)  The  Department  of  DefenM  (DoD), 
Office  of  Peraonnel  Management  (OPM^, 
or  Central  Intettigenoe  Agency  1GIA)  haa 
the  right  to  criminal  hiatoiyinfonnation 
of  State*  and  local  crimlaal  {mtioe 
agenoiaa  in  order  to  determine  nvheilier 
apenonm^ 

(1)  Be  eiigAile  for  access  to  daanfied 
information: 

(2)  Be  assigned  to  sensitive  national 
senuity  duties;  or 

(3)  Coaliaiielo  be  assigned  to  national 
secnrity  duties. 

(b)  Thia  part  sets  out  the  cooditians 
under  which  the  DoD.  OPM.  or  CIA  may 
sign  an  agreement  to  indemnify  and  hold 
hannless  a  State  or  locality  against 
claims  for  damages,  costs,  and  other 
monetary  loss  caused  by  disclosure  m 
use  of  criminal  history  record 
information  by  one  of  these  agencies. 

(c)  The  procedures  set  forth  in  this 
part  do  not  apply  to  situations  where  a 
Federal  agency  sedcs  access  to  the 
criminal  history  records  of  another 
Federal  agency. 

(d)  By  law  these  provisions 
implementing  5  U.S.C.  9101  (b)(3)  shall 
expire  December  4. 1988,  unless  the 
duration  of  said  section  is^extanded  or 
limited  by  Congress. 

SM.3    Ganwai definitions. 

For  the  purposes  of  {{  99.1  through 
99.9  of  this  part: 

Criminal  history  record  information: 
information  collected  by  criminal  justice 
agencies  on  individuals  consisting  of 
identifiable  descriptions  and  notations 
of  arrests,  indictments,  information,  or 
other  formal  criminal  charges  and  any 
disposition  arising  therefrom, 
sentencing,  correction  supervision,  and 
release.  The  term  does  not  include 
identiHcation  information  such  as 
fingerprint  records  to  the  extent  that 
such  information  does  not  indicate 
involvement  of  the  individual  in  the 
criminal  justice  system.  The  term  does 
not  include  those  records  of  a  State  or 
locality  sealed  pursuant  to  law  from 
access  by  State  and  local  criminal 
justice  agencies  ot  that  State  or  locality. 

Criminal  justice  agency:  Federal, 
State,  and  local  agencies  including  (a) 
courts,  or  (b)  a  government  agency  or 
any  subunit  thereof  which  performs  the 
administration  of  criminal  justice 
pursuant  to  a  statute  or  executive  order, 
and  which  allocates  a  substantial  part  of 
its  annual  budget  to  the  administration 
of  criminal  justice. 

Department  of  Defense:  the  Defense 
Investigative  Service,  National  Security 
Agency.  Naval  Investigative  Service.  Air 
Force  Office  of  Special  Investigations, 
and  Army  Intelligence  and  Security 
Command. 


Federal  agency:  the  Department  of 
Defense,  the  Office  of  Personnel 
Management,  or  the  Central  Intelligence 
Agency,  or  any  other  Federal  agency 
subsequently  authorized  by  Congress  to 
obtain  access  to  criminal  history  records 
information. 

Locality:  any  local  government 
authority  or  agency  or  component 
thereof  within  a  Stete  having 
jurisdiction  over  matters  at  a  county, 
municipal  or  other  local  government 
level. 

State:  any  of  the  several  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  Guam,  the 
Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  Pacific  Islands,  and 
any  other  territory  or  possession  of  the 
United  States. 

§99.5    EUgibiHty forlndemnification. 

As  provided  for  under  5  U.S.C. 
9101(b)(3),  a  State  or  locality  may 
request  an  indemnification  agreement. 

(a)  To  be  eligible  for  an 
indemnification  agreement  a  State  or 
locality  must  have  had  a  law  in  effect  on 
December  4, 1985  *at  prohibited  or  had 
the  effect  of  prohibiting  the  disclosure  of 
criminal  history  retord  information  to 
the  DoD,  OPM.  or  CIA. 

(b)  A  State  or  locality  is  also  eligible 
for  an  indemnification  agreement  if  it 
meets  the  conditions  of  paragraph  (a)  of 
this  section,  but  nevertheless  provided 
criminal  history  record  information  to 
the  DoD.  OPM,  or  CIA  on  or  before 
December  4, 1985. 

999.7    ProcMlurM  lor  requesting  an 
indemnification  ayvsmant 

When  requesting  an  indemnification 
agreement,  the  State  or  locality  must 
notify  each  Federal  agency  as 
appropriate,  at  the  address  listed  in  the 
appendix  to  this  part,  of  its  eligibility  of 
an  indemnification  agreement.  It  must 
also: 

(a)  Certify  that  on  December  4, 1985, 
the  State  or  locality  had  in  effect  a  law 
which  prohibited  or  had  the  effect  of 
prohibiting  the  disclosure  of  criminal 
history  record  information  to  the  DoD, 
OPM,  or  CIA;  and 

(b)  Append  to  the  request  for  an 
indemnification  agreement  a  copy  of 
such  law. 

§99.9    Terms  of  indemnification. 

The  terms  of  the  Uniform  Federal 
Agency  Indemnification  Agreement 
(UFAIA),  must  conform  to  the  following 
provisions: 

(a)  Eligibility:  The  State  or  locality 
must  certify  that  its  law  prohibits  or  has 
the  effect  of  prohibiting  the  disclosure  of 
criminal  history  record  information  to 


the  DoD,  OPM,  or  CIA  for  the  purposes 
described  in  section  910.101(a)  and  that 
such  law  was  in  effect  on  December  4, 
1985.  1    '    '  -  - 

(b)  Liability:  I  *"*"*'    '" 

(1)  The  Federal  agency  ^rees  to 
indemnify  and  hold  hatmless  the  State 
or  locality  from  any  claim  for  damages, 
costs  and  other  monetary  loss  arisii^ 
from  the  disclosure  or  oegligent  use  by 
the  DoD.  OPM.  or  CIA  of  criminal 
history  record  information  obtained 
from  that  State  or  locaKty  pnmiaot  to  5 
U.S.C.  9101(b).  The  mdemniltcation  will 
include  the  officers,  employees,  and 
agents  of  the  State  or  locality. 

(2)  The  indemnification  agreement 
will  not  extend  to  any  act  or  omission 
prior  to  the  transmittal  of  the  criminal 
history  record  information  to  the  Federal 
agency.  j 

(3)  The  indemnification  agreement 
will  not  extend  to  any  negligent  acts  on 
the  part  of  the  State  or  locality  in 
compiling,  transcribingor  failing  to 
delete  or  purge  any  of  iie  information 
transmitted. 

(c)  Consent  and  access  requirements: 

(1)  TTie  Federal  agency  when 
requesting  criminal  history  record 
information  from  the  State  or  locality  for 
the  release  of  such  infohnafion  will 
attest  that  it  has  obtained  the  written 
consent  of  the  individual  under 
investigation  after  advising  him  or  her  of 
the  purposes  for  which  that  information 
is  intended  to  be  used. 

(2)  The  Federal  agency  will  attest  that 
it  has  advised  that  individual  of  the  right 
to  access  that  information. 

(d)  Purpose  requirements:  The  Federal 
agency  will  use  the  criminal  history 
record  information  only  for  the  purposes 
stated  in  §  910.101(a]. 

(e)  Notice,  litigation  and  settlement 
procedures: 

(1)  The  state  or  locality  must  give 
notice  of  any  claim  against  it  on  or 
before  the  10th  day  after  the  day  on 
which  claim  against  it  is  received,  or  it 
has  notice  of  such  a  claim. 

(2)  The  notice  must  be  given  to  the 
Attorney  General  and  to  the  United 
States  Attorney  of  the  district  embracing 
the  place  wherein  the  claim  is  made. 

(3)  The  Attorney  General  shall  make 
all  determinations  regarding  the 
settlement  or  defense  of  such  claims. 

Appendix— Addresses  of  Relevant  U.S. 
Government  Agencies 

Department  of  Defense.  OfGce  of  the  Generai 

CounseL  Room  3E888,  Washington,  DC 

20301-ieoo 
Office  of  Personnel  Managament  Ofifice  of 

Federal  Investigations.  P.O.  Box  886, 

Washington,  DC  Z0044 


Federal  Register  /Vol.  51.  No.  227  /  -Tuesday.  November  25.  1986  /  Rules  and  Regukiioiu 


42557 


Central  Intelligence  Agency,  Attention:  Office 
of  General  Counsel.  Washington.  E)C  20505 
Limia  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  18. 1986. 
|FR  Doq.,86-Z6325  Filed  ll-24-«6;  8:45  am] 

BILUNQ  CODE  M10-01-M 


32  CFR  Part  150 

Courts  of  Military  Review;  Rules  of 
Practice  and  Procedure 

agency:  DOD. 
action:  Final  rule. 

summary:  This  part  publishes  the  rules 
of  practice  and  procedure  for  courts  of 
military  review,  pursuant  to  the  Uniform 
Code  of  Military  Justice,  Article  66(f)  (10 
U.S.C.  866).  When  the  title  "The  Judge 
Advocate  General"  is  used  in  a  rule,  it 
includes  the  General  Counsel  of  the 
Department  of  Transportation  when  the 
Coast  Guard  is  not  operating  as  a 
service  in  the  Navy.  This  part  applies  to 
The  Judge  Advocates  General  of  the 
Department  of  the  Air  Force,  the  Army, 
and  the  Navy,  and  the  General  Counsel 
of  the  Department  of  Transportation. 
EFFECTIVE  DATE:  March  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Captain  Ronnie  D.  James,  HQ  USAF/ 
JAJM,  BolHng  Air  Force  Base, 
Washington.  DC  20332-6128.  telephone 
(202)  767-1539. 

SUPPLEMENTARY  INFORMATION:  This 
revision,  in  conformity  with  the  Military 
Justice  Act  of  1983  and  Manual  for 
Courts-Martial  1984,  changes  past 
practice  and  procedures  in  several 
significant  areas,  and  alters  other 
procedures  and  terminology  to  conform 
to  federal  practice;  S  150.21  establishes 
procedures  for  government  appeals; 
S  150.14  provides  for  waiver  or 
withdrawal  of  appellate  review; 
§S  150.10, 11,  and  12  consolidate  and 
rearrange  former  S§  150.10, 150.11, 
150.12  and  150.15;  S  150.13  permits 
notice  to  be  filed  with  the  court  instead 
of  The  Judge  Advocate  General;  §  150.19 
extends  time  for  reconsideration  of  a 
decision  from  10  to  20  days,  but  permits 
time  to  begin  running  upon  service  on 
counsel  instead  of  the  accused;  §  150.20 
details  requirements  for  extraordinary 
writs;  §  150.15  conforms  terminology 
concerning  briefs  to  federal  practice; 
§  150.17  styles  enbanc  requests  as 
suggestions  instead  of  motions. 

list  of  Subjects  in  32  CFR  Part  150 

Administrative  practice  and 
procedure:  Courts;  Military  law. 

Accordingly.  32  CFR  Part  150  is 
revised  to  read  as  follows: 


SUBCHAPTER  C— REGULATIONS 
PERTAINING  TO  MILITARV  JUSTICE 

PART  150-COURTS  OF  MILITARY 
REVIEW  RULES  OF  PRACTICE  AND 
PROCEDURE 


Name  and  seal. 
Jurisdiction. 
Scope  of  review. 
Quorum. 

Place  for  filing  papers. 
Signing  of  papers. 
Computation  of  time. 
Qualification  of  counsel 
Conduct  of  counsel. 
Request  for  appellate  defense 


Sec. 

150.1 

150.2 

150.3 

150.4 

150.5 

150.6 

150.7 

150.8 

150.9 

150.10 

counsel. 

150.11  Assignment  of  counsel. 

150.12  Retention  of  civilian  counsel. 

150.13  Notice  of  appearance  of  counsel. 

150.14  Waiver  or  withdrawal  of  appellate 
review. 

150.15  Assignments  of  error  and  briefs. 

150.16  Oral  arguments. 

150.17  En  banc  proceedings. 

150.18  Orders  and  decisions  of  the  court. 

150.19  Reconsideration. 

150.20  Petitions  for  extraordinary  relief, 
answer,  and  reply. 

150.21  Appeals  by  the  United  States. 

150.22  Petitions  for  new  trial. 

150.23  Motions. 

150.24  Continuances  and  interlocutory 
matters. 

150.25  Suspension  of  rules. 

150.26  Internal  rules. 

150.27  Recording,  photographing, 
broadcasting,  or  telecasting  of  hearings. 

150.28  Format  for  direction  for  review. 

150.29  Format  for  assignment  of  errors  and 
brief  on  behalf  of  accused. 

Authority:  Sec.  866.  70A  Slat  69;  10  U.S.C. 
866. 

Editorial  Note:  This  regulation  appears  in 
the  following  DoD  Joint  Publications:  AFR  III- 
4;  AR  27-13:  NAVSO  P-2319:  COM  5800.5B,  1 
March  1985. 

§  150.1    Name  and  seal 

(a)  The  titles  of  the  Courts  of  Military 
Review  of  the  respective  services  are: 

(1)  United  States  Army  Court  of 
Military  Review. 

(2)  United  States  Navy-Marine  Court 
of  Military  Review. 

(3)  United  States  Air  Force  Court  of 
Military  Review. 

(4)  United  States  Coast  Guard  Court 
of  Military  Review. 

(b)  Each  Court  is  authorized  a  seal  in 
the  discretion  of  the  Judge  Advocate 
General  concerned.  The  design  of  such 
seal  shall  include  the  title  of  the  Court. 

§150.2    Jurisdiction 

(a)  The  jurisdiction  of  the  Court  is  as 
follows: 

(1)  Review  Under  Article  66.  All  cases 
of  trial  by  court-martial  in  which  the 
sentence  as  approved  extends  to: 

(i)  Death;  or 


(ii)  Dismissal  of  a  commicsioned 
of^cer,  cadet  or  midshipman, 
dishonorable  or  bad  conduct  discharge, 
or  confinement  for  one  year  or  longer 
and  the  accused  has  not  waived  or 
withdrawn  appellate  review. 

(2)  Review  upon  Direction  of  the  Judge 
Advocate  General  Under  Article  60.  All 
cases  of  trial  by  general  court-martial  in 
which  there  has  been  a  finding  of  guilty 
and  a  sentence 

(i)  For  which  Article  66  does  not 
otherwise  provide  appellate  review,  and 

(ii)  Which  the  Judge  Advocate 
General  forwards  to  the  Court  for 
review,  and 

(iii)  In  which  the  accused  has  not 
waived  or  withdrawn  appellate  review. 

(3)  Review  Under  Article  02.  All  cases 
of  trial  by  court-martial  in  which  a 
punitive  discharge  may  be  adjudged  and 
a  military  judge  presides,  and  in  which 
the  Government  appeals  an  order  or 
ruling  of  the  miUtary  judge  that 
terminates  the  proceedings  with  respect 
to  a  charge  or  specification  or  excludes 
evidence  that  is  substantial  proof  of  a 
fact  material  to  the  proceedings. 

(4)  Review  Under  Article  73.  All 
petitions  for  a  new  trial  in  cases  of  trial 
by  court-martial  which  are  referred  to 
the  Court  by  the  Judge  Advocate 
General. 

(b)  Extraordinary  Writs.  The  Court 
may,  in  its  discretion,  entertain  petitions 
for  extraordinary  relief  including,  but 
not  limited  to,  writs  of  mandamus,  %vrit8 
or  prohibition,  writs  of  habeas  corpus, 
and  writs  or  error  coram  nobis. 

(c)  Effect  of  Sections  on  Jurisdiction. 
Nothing  in  these  sections  shall  be 
construed  to  extend  or  limit  the 
jurisdiction  of  the  Court  of  Military 
Review  as  established  by  law. 

§  150.3    Scope  of  review. 

In  cases  referred  to  it  for  review 
pursuant  to  Article  66,  the  Court  may  act 
only  with  respect  to  the  findings  and 
sentence  as  approved  by  the  convening 
authority.  In  determining  an  appeal 
under  Article  62,  the  Court  may  act  only 
with  respect  to  matters  of  law.  The 
Court  may,  in  addition,  review  such 
other  matters  and  take  such  other  action 
as  it  determines  to  be  proper  under 
substantive  law. 

§  150.4    Quorum. 

(a)  In  panel.  When  sitting  in  panel,  a 
majority  of  the  judges  assigned  to  that 
panel  constitutes  a  quorum  for  the 
purpose  of  hearing  or  determining  any 
matter  referred  to  the  panel.  The 
determination  of  any  matter  referred  to 
the  panel  shall  be  according  to  the 
opinion  of  a  majority  of  the  judges 
participating  in  the  decision.  However, 
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any  judge  present  for  duty  may  issue  all 
necessaiy  orders  concerning  any 
proceediugs  pending  on  panel  and  any 
judge  present  for  duty,  or  a  Clerk  of 
Court  or  Conunissioner  or  whom  the 
Court  has  delegated  authority,  may  act 
on  uncontested  motions,  provided  such 
action  does  not  finally  dispose  of  a 
petition,  appeal,  or  case  before  the 
Court. 

(b)  En  banc.  When  sitting  as  a  whole, 
a  majority  of  the  judges  of  the  Court 
constitutes  a  quorum  for  a  purpose  of 
hearing  and  determining  any  matter 
before  the  Court.  The  determination  of 
any  matter  before  the  Court  shall  be 
according  to  the  opinion  of  a  majority  of 
the  judges  participating  in  the  decision. 
In  the  absence  of  a  quorum,  any  judge 
present  for  duty  may  issue  all  necessary 
orders  concerning  any  proceedings 
pending  in  the  Court  preparatory  to 
hearing  or  decision  thereof. 


§150.5    Place  for  filing  papers. 

When  the  filing  of  a  notice  of 
appearance,  brief,  or  other  paper  in  the 
office  of  a  Judge  Advocate  General  is 
required  by  tliese  rules,  such  papers 
shall  be  filed  in  the  office  of  the  Judge 
Advocate  General  of  the  appropriate 
armed  force.  If  transmitted  by  mail  or 
other  means,  they  are  not  fileid  until 
received  in  such  office. 

{1504    Signing  ol  papers. 

All  formal  papers  shall  be  signed  and 
shall  show,  typewritten  or  printed,  the 
signer's  name,  address,  military  grade  (if 
any),  and  the  capacity  in  which  the 
paper  is  signed.  Sudi  signature 
constitutes  a  certification  tiiat  the 
statements  made  therein  are  true  and 
correct  to  the  best  of  the  knowledge, 
information,  and  belief  of  the  person 
signing  the  paper  and  that  the  paper  is 
filed  in  good  faith  and  not  for  purposes 
of  unnecessary  delay. 

§150.7   Cwapulation  of  Ikna. 

In  computing  any  period  of  time 
prescribed  or  allow^  by  these  rules,  by 
order  of  the  Court,  or  by  mny  applicable 
statute,  the  day  of  the  act,  event  or 
default  afier  which  the  designated 
period  of  time  begins  to  run  is  not  to  be 
induded.  The  last  day  of  the  period  so 
conq)ated  is  to  be  induded,  anfess  it  is  a 
Saturday.  Sunday,  or  l^gal  hobday,  in 
which  event  the  period  nma  until  the 
end  of  the  next  day  which  is  neithar  a 
Saturday,  Sunday,  aor  «  boUday.  When 
the  period  ot  time  prescribed  or  allowed 
is  less  than  7  days,  intermediate 
Saturdays.  Sundays,  and  holidays  shall 
be  exduded  in  the  computation. 


9150.8  QuaOleaaan  of  eounaal 

(a)  AJl  counsel.  Counsel  in  any  case 
before  the  Court  shall  be  a  member  in 
good  standing  of  the  bar  of  a  Federal 
Court,  the  highest  court  of  a  State  or 
another  recognized  bar. 

(b)  Military  counsel.  Assigned 
appellate  defense  and  appellate 
government  counsel  shall,  in  addition, 
be  qualified  in  accordance  with  Articles 
27(B)(1)  and  70(a),  Uniform  Code  of 
Military  Justice. 

(c)  Admission.  Each  Court  may  license 
counsel  to  appear  before  it.  Otherwise, 
upon  entering  an  appearance,  counsel 
shall  be  deemed  admitted  pro  hoc  vice, 
subject  to  filing  a  certificate  setting  forth 
required  qualifications  if  directed  by  the 
Court. 

(d)  Suspension.  No  counsel  may 
appear  in  any  proceeding  before  the 
Court  while  suspended  from  practice  by 
the  Judge  Advocate  General  of  the 
service  concerned. 

9 159.9  Conduct  of  counsel. 

The  conduct  of  counsel  appearing 
before  the  Court  shall  be  in  accordance 
with  rules  of  conduct  prescribed 
pursuant  to  Rule  for  Courts-Martial  109 
by  the  Judge  Advocate  General  of  the 
service  concerned.  In  addition,  the  Court 
may  exercise  its  inherent  power  to 
regulate  counsel  appearing  before  it, 
including  the  power  to  remove  on  an  ad 
hoc  basis  counsel  iBisbehaving  before  or 
in  relation  to  their  appearance  before 
the  Court.  Conduct  deemed  by  the  Court 
to  warrant  consideration  of  suspension 
or  other  professional  discipline  shall  be 
reported  by  the  Govt  to  the  Judge 
Advocate  General  concerned. 

9 150.10  Raqumt  for  appeOatc  defense 
counsel. 

An  accused  may  be  represented 
before  the  court  by  appellate  counsel 
detailed  pursuant  to  Article  ra(a]  or  by 
civilian  counsel  provided  by  the 
accused,  or  both.  An  accused  who  does 
not  waive  appellat*  review  piasuant  to 
Rule  for  Courts-Martial  lllO  shall, 
within  10  days  after  service  of  a  copy  of 
the  convening  authority's  action  under 
Rule  for  Courts-Martial  1107(h).  forward 
to  the  convening  authority  or  the  Judge 
Advocate  General. 

(a)  A  request  forrepresoiation  by 
military  appellale  defense  counsel,  or 

(b)  Notice  that  civilian  counsel  has 
been  retained  or  that  action  has  been 
taken  to  retain  dviKan  counsel  (must 
indude  name  and  ackiress  of  civilian 
counsel)  or, 

(c)  Both  a  request  for  representation 
by  miUtary  appellate  defense  counsel 
under  Rule  10(a)  and  notice  regarding 
civilian  counsel  under  Rule  10(b),  or 


(d)  A  waiver  of  reprasentatipn  by 
counsel. 


9150.11 

(a)  When  a  record  of  trial  is  referred 
to  the  Court 

(1)  if  the  accused  has  requested 
representation  by  appellate  defense 
counsel,  pursuant  to  Article  70(c)(1), 
counsel  detailed  pursuant  to  artide  70(a) 
will  be  assigned  to  represent  the 
accused; 

(2)  if  the  accused  gives  notice  that  he 
or  she  has  retained  or  has  taken  action 
to  retain  civilian  counsel,  appellate 
defense  counsel  shall  be  assigned  to 
represent  the  interests  of  the  accused 
pending  appearance  of  civilian  counsel. 
Assigned  defense  counsel  will  continue 
to  assist  after  appearance  by  civilian 
counsel  unless  excused  by  the  accused; 

(3)  if  the  accused  has  neither 
requested  appellate  counsel  nor  given 
notice  of  action  to  retain  dvilian 
counsel,  but  has  not  waived 
representation  by  counsel,  appellate 
defense  counsel  will  be  assigned  to 
represent  the  accused,  Subject  to 
excusal  by  the  accused  or  by  direction 
of  the  Court. 

(b)  In  any  case 

(1)  the  Court  may  reqjueet  counsel 
when  counsel  have  not  been  assigned; 

(2)  pursuant  to  Article  70(c)(2), 
appellate  defense  counsel  will  rqncsent 
the  accused  when  the  United  States  is 
represented  by  counsel  before  the  Court 

9150.12    Retention  of  civiiian  couoseL 

When  dvilian  counsel  represents  an 
accused  before  the  Court,  the  Court  will 
notify  counsel  when  the  record  of  trial  is 
received.  If  both  dviliaft  and  assigned 
appellate  defense  counsel  represant  the 
accused,  the  Court  %vil2  reganl  dvilian 
counsel  as  primary  counsel  unless 
notified  otherwise.  Ordinarily,  dvilian 
counsel  will  use  the  acoused's  copy  of 
the  record.  Qvilian  counsel  may 
reproduce,  at  no  expense  to  the 
Government  appellate  defense 
counsel's  copy  of  the  record. 


§190.13   Neae»efapps«raneeof«eiins«L 

Military  and  civilian  Appellate  counsel 
shall  file  a  written  notioe  of  appearance 
with  the  Court.  The  fihqg  of  any 
pleading  relative  to  a  case  which 
contains  the  signature  df  counsel 
constitntes  notice  of  appearance  of  such 
counsel. 


9150.14 


Withdrawals  bom  appellate  review, 
and  waivers  of  appdlale  review  filed 
afier  expiration  of  Hut  period  preKribed 
by  Rule  for  Coorto-Maittal  lllOffl{lj. 
will  be  referred  to  fte  Court  for 
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consideration.  At  its  discretion,  the 
Court  may  require  the  filing  of  a  motion 
for  withdrawal,  issue  a  show  cause 
order,  or  grant  the  withdrawal  without 
further  action,  as  may  be  appropriate. 
The  Court  will  return  the  record  of  trial, 
in  a  case  withdrawn  from  appellate 
review,  to  the  Judge  Advocate  General 
for  action  pursuant  to  Rule  for  Courts- 
Martial  1112. 

§  150.15    Assignment  of  error  and  twlefs. 

(a)  General  provisions.  Appellate 
counsel  for  the  accused  may  file  an 
assignment  of  error  if  any  are  to  be 
alleged,  setting  forth  separately  each 
error  asserted.  The  assignment  of  errors 
should  be  included  in  a  brief  for  the 
accused  ($150.29).  An  original  of  all 
assignments  of  error  and  briefs,  and  as 
many  additional  copies  as  shall  be 
prescribed  by  each  service,  shall  be 
submitted.  Briefs  and  assignments  of 
errors  shaH  be  typewritten,  double- 
spaced  on  white  paper,  and  securely 
fastened  at  the  top.  All  references  to 
matters  contained  in  die  record  shaH 
show  record  pa^  numbers  and  any 
exhibit  designations.  A  brief  on  behalf 
of  the  government  shall  be  of  like 
character  as  that  prescribed  for  the 
accused. 

(b)  Namber  of  briefs.  Appellate 
counsel  shaU  be  limited  to  die  filing  of 
one  biiel  bur  each  side  unleBs  the  Court 
otherwise  permits  or  directs. 

(c)  Time  for  filing.  Aey  brief  for  aa 
accused  shall  be  filed  withsn  30  days 
after  appellate  oouasel  has  been  notified 
of  the  receipt  of  the  record  in  the  Office 
of  the  Judge  Advocate  GeneraL  If  the 
)udge  Advocate  General  has  directed 
appellate  govenuneAt  counsel  to 
represent  the  United  States,  such 
counsel  shaU  file  an  aaswer  on  behalf  of 
the  government  within  30  days  Bftw«oy 
brief  and  assignment  of  errors  has  been 
filed  on  behalf  of  an  aoeused.  if  no  brief 
is  filed  on  behalf  of  an  accased.  a  brief 
on  behadf  of  the  government  may  be 
filed  wddiin  30  days  after  otpirstion  of 
the  time  allowed  for  the  filing  of  a  brief 
on  behalf  <rf  the  aoeused. 

Sisai6    OralargwiMnts. 

Oral  arguments  may  be  heard  in  the 
discretion  of  the  Court  upon  motion  by 
either  party  or  when  otherwise  ordereid 
by  the  Court.  The  motion  of  a  party  for 
oral  argument  diall  be  made  when  that 
party's  pleading  is  filed  or  within  5  days 
after  die  filing  of  any  response  thereto 
permitted  under  these  rules. 


paragraph  (c),  by  the  Court  sitting  as  a 
whole.  Such  consideration  or 
reconsideration  ordinarily  will  not  be 
ordered  except: 

(1)  When  consideration  by  the  full 
Court  is  necessary  to  secure  or  maintain 
uniformity  of  decision,  or 

(2)  When  the  proceedings  involve  a 
question  of  exceptional  importance,  or 

(3)  When  a  sentence  being  reviewed 
pursuant  to  Article  66  extends  to  death. 

(b)  A  party  may  suggest  the 
appropriateness  of  consideration  or 
reconsideration  by  the  Court  as  a  whole, 
if  a  party  desires  to  suggest  in  cases 
being  reviewed  pursuant  to  Article  66. 
that  a  matter  be  considered  initially  by 
the  Court  as  a  whole,  the  suggestion 
must  be  filed  with  the  Court  within  5 
days  after  the  government  files  its 
answer  to  the  assignment  of  errors,  or 
the  accused  files  a  reply  if  permitted  to 
do  so  under  {  150.15(bJ.  In  other 
proceedings  the  suggestion  must  be  filed 
with  the  party's  initial  petition  or  other 
initial  pleading,  or  within  5  days  after 
the  response  thereto  is  filed.  A 
suggestion  for  reconstderatioa  by  the 
Court  as  -a  whole  must  be  made  within 
the  time  prescribed  by  §  150.19  for  filing 
a  motion  tor  reconsideration.  No 
response  to  the  suggestioa  may  be  filed 
unless  the  Court  ^aU  so  order. 

(c)  Tbe  suggestioB  of  a  party  for 
consideration  or  recoosidliefatioo  by  the 
CoiHi  as  a  whole  shall  be  transmitted  to 
each  judge  of  ibe  Court  who  is  present 
for  duty,  bat  a  vote  need  not  be  taken  to 
determine  whether  the  cause  Anil  be 
considered  or  reconsideced  by  the  Court 
as  a  whole  unless  a  judge  requests  a 
vote  oo  such  a  suggestion  made  by  a 
party.  Ba  banc  recensideration  of  an  en 
banc  decisioB  will  not  be  held  unless 
one  member  of  the  original  majority 
concurs  in  a  vote  for  lecoosideratioa. 

§1S0u18    Orders  and  <lecislons  Of  ttw 
court 

The  Court  shall  give  notice  of  its 
orders  -and  decisions  pursuant  to  Rule 
for  Courts-Martial  1203.  The  Court  shall 
immediately  serve  such  orders  or 
decisions,  when  rendered,  on  appellate 
defense  counsel,  government  counsel 
and  The  Judge  Advocate  GeneraL  or 
designee,  as  appropriate. 


§1S0i17    En( 

(a>  A  flsajority  of  the  judges  present 
for  duty  may  order  that  any  appeal  or 
other  proceeding  be  considered  or 
reconsidered,  except  as  indicated  in 


§isai* 

(a)  The  Court  may,  in  its  discretion 
and  on  its  own  motion,  enter  an  order  to 
reconsider  its  decision  in  any  case  not 
later  than  30  days  after  service  of  such 
decision  on  die  accused's  appellate 
defense  covnsel  or  on  tbe  accused,  if  the 
accused  is  not  represented  by  appellate 
counsel,  provided  a  petition  for  grant  of 
review  or  certificate  for  review  has  not 
been  filed  with  the  United  States  Court 


of  Military  Appeals,  or  a  record  of  trial 
for  review  under  Article  67(b)  has  not 
been  received  by  that  Court.  Copies  of 
such  order  will  be  served  on  appellate 
defense  counsel  and  appellate 
government  counsel.  No  briefs  or 
arguments  shall  be  received  unless  the 
order  so  directs. 

(b)  Provided  a  petition  for  grant  M 
review  or  certificate  for  review  has  not 
been  filed  with  the  United  States  Court 
of  Military  Appeals,  or  a  record  of  trial 
for  review  under  Article  87(b)  has  not 
been  received  by  the  United  States 
Court  of  Military  Appeals,  the  Court 
may,  in  its  discretion,  reconsider  its 
decision  in  any  case  upon  motion  filed 
either. 

(1)  By  appellate  defense  counsel 
within  20  days  after  receipt  by  counsel, 
or  by  the  accused  if  the  accused  is  not 
represented  by  counsel,  of  a  decision  or 
order,  or 

(2)  By  appellate  government  counsel 
within  20  days  after  the  decision  or 
order  is  received  by  counseL 

(c)  A  motion  for  reconsideration  shall 
briefly  and  directly  state  the  grounds  for 
reconsideration,  including  a  statement 
of  facts  showing  jurisdiction  in  the 
Court.  A  reply  to  the  motion  for 
reconsideration  will  be  received  by  the 
Court  only  if  filed  within  5  days  of 
receipt  of  a  copy  of  the  motion.  Oral 
arguments  shall  not  be  heard  on  a 
motion  for  reconsideration  unless 
ordered  by  the  Coiui.  The  original  of  the 
motion  filed  with  the  Court  shall 
indicate  the  date  of  receipt  of  a  copy  of 
the  same  by  opposing  counsel. 

(d)  The  time  limitations  prescribed  by 
this  rule  shall  not  be  extended  under  the 
authority  of  S  150.24  or  §  15a25  beyond 
the  expiration  of  the  time  for  filing  a 
petition  for  review  by  the  United  States 
Court  of  Military  Appeals,  except  that 
tbe  time  for  filii^  briefs  by  either  party 
may  be  extended  for  good  cause. 

§150.20    PetMons  for  •xtraoRNfMry  rattef . 
answer,  and  reply. 

(a)  Petition  for  extraordinary  relief.  A 
petiti(m  for  extraordinary  r^ef  in  the 
number  of  copies  re()uired  by  the  Court 
riiaU  be  accompanied  by  proof  of 
service  on  each  party  respondent  and 
will  contain: 

(1)  A  previous  history  of  the  case 
including  whether  prior  actions  have 
been  filed  or  are  pending  for  the  same 
relief  in  this  or  any  other  court  and  the 
disposition  or  status  of  such  actions; 

(2)  A  concise  and  objective  statement 
of  all  facts  relevant  to  the  issue 
presented  and  of  any  pertinent  opinion, 
order  or  ruling: 

(3]  A  copy  of  any  pertinent  parts  of 
the  record  and  all  exhibits  related  to  the 
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petition  if  reasonably  available  and 
transmittable  at  or  near  the  time  the 
petition  if  Hied; 

(4)  A  statement  of  the  issue; 

(5)  The  specific  relief  sought; 

(6)  Reasons  for  granting  the  writ; 

(7)  The  jurisdictional  basis  for  relief 
sought  and  the  reasons  why  the  reUef 
sought  cannot  be  obtained  during  the 
ordinary  course  of  appellate  review; 

(8)  If  desired,  a  request  for 
appointment  of  appellate  counsel. 

(b)  Format.  The  title  of  the  petition 
shall  include  the  name,  military  grade 
and  service  number  of  each  named 
party  and,  where  appropriate,  the 
official  military  or  civilian  title  of  any 
named  party  acting  in  an  official 
capacity  as  an  o^icer  or  agent  of  the 
United  States.  When  an  accused  has  not 
been  named  as  a  party,  the  accused 
shall  be  identified  by  name,  military 
grade  and  service  number  by  the 
petitioner  and  shall  be  designated  as  the 
real  party  in  interest. 

(c)  Electronic  message  petitions.  The 
Court  will  docket  petitions  for 
extraordinary  relief  submitted  by  means 
of  an  electronic  message.  The  message 
will  conclude  with  the  full  name  and 
address  of  petitioner's  counsel,  if  any, 
and  will  state  when  the  written  petition 
and  brief,  when  required,  were  placed  in 
the  mail  addressed  to  the  Court  and  to 
all  named  respondents.  ** 

(d)  Notice  to  the  Judge  Advocate 
General.  Immediately  upon  receipt  of 
any  petition,  the  Clerk  shall  forward  a 
copy  of  the  petition  to  the  appropriate 
Judge  Advocate  General  or  designee. 

(e)  Briefs.  Each  petition  for 
extraordinary  relief  must  be 
accompanied  by  a  brief  in  support  of  the 
petition  unless  it  is  filed  in  propria 
persona.  The  Court  may  issue  a  show 
cause  order  in  which  event  the 
respondent  shall  file  an  answer  within 
10  days  of  the  receipt  of  the  show  cause 
order.  The  petitioner  may  file  a  reply  to 
the  answer  within  5  days  of  receipt  of 
the  answer. 

(f)  Initial  actions  by  the  Court.  The 
Court  may  dismiss  or  deny  the  petition, 
order  the  respondent  to  show  cause  and 
file  an  answer  within  the  time  specified, 
or  take  whatever  other  action  it  deems 
appropriate. 

(g)  Oral  argument  and  final  action. 
The  Court  may  set  the  matter  for  oral 
argument.  However,  on  the  basis  of  the 
pleadings  alone,  the  Court  may  grant  or 
deny  the  relief  sought  or  make  such 
other  order  in  the  case  as  the 
circumstances  may  require.  This 
includes  referring  the  matter  to  a  special 
master,  v.  ho  need  not  be  a  military 


judge,  to  further  investigate;  to  take 
evidence;  and  to  make  such 
recommendations  as  the  Court  deems 
appropriate.    J 

§  150.21    Appeals  by  the  United  States. 

(a)  Restricted  filing.  Only  a 
representative  of  the  government 
designated  by  the  Judge  Advocate 
General  of  the  respective  service  may 
file  an  appeal  by  the  United  States 
imder  Article  62. 

(b)  Counsel.  Counsel  must  be  qualified 
and  appointed,  and  give  notice  of 
appearance  in  accordance  with  these 
rules  and  those  of  the  Judge  Advocate 
General  concerned. 

(c)  Form  ofcmpeal.  The  appeal  must 
include  those  documents  specified  by 
Rule  for  Courts-Martial  908  and  by 
applicable  regulations  of  the  Secretary 
concerned.  A  certificate  of  the  Notice  of 
Appeal  described  in  Rule  for  Courts- 
Martial  908(b)(3)  must  be  included.  The 
certificate  of  service  must  reflect  the 
date  and  time  oithe  military  judge's 
ruling  or  order  Som  which  the  appeal  is 
taken,  and  the  time  and  date  of  service 
upon  the  military  judge. 

(d)  Time  for  filing.  All  procedural 
Rules  of  the  Court  shall  apply  except  as 
noted  herein: 

(1)  The  representative  of  the 
Government  designated  by  the  Judge 
Advocate  General  shall  decide  whether 
to  file  the  appeal  with  the  Court  of 
Military  Review.  The  trial  counsel  shall 
have  20  days  from  the  date  written 
notice  is  filed  with  the  trial  Court  to 
forward  the  appeal,  including  an  original 
and  three  copies  of  the  record  of  trial,  to 
the  representative  of  the  Government 
designated  by  the  Judge  Advocate 
General.  The  person  designated  by  the 
Judge  Advocate  General  shall  promptly 
file  the  original  record  with  the  Clerk  of 
the  Court  of  Military  Review  and 
forward  one  copy  to  opposing  counsel. 
Appellate  government  counsel  shall 
have  20  days  (or  more  upon  a  showing 
of  good  cause  made  by  motion  for 
enlargement  within  the  20  days)  from 
the  date  the  record  is  filed  with  the 
Court  to  file  the  appeal  with  supporting 
brief  with  the  Court  of  Military  Review. 
Should  the  Government  decide  to 
withdraw  the  appeal  after  the  record  is 
received  by  the  Court  of  Military 
Review,  appellate  government  counsel 
shall  notify  in  writing  the  Court  of 
Military  Review.  Appellate  brief(s)  shall 
be  prepared  in  the  manner  prescribed  by 
S  150.15. 

(2)  Appellee  shall  prepare  an  answer 
in  the  manner  prescribed  by  §  150.15 
and  shall  file  such  answer  within  20 
days  after  any  filing  of  the  government 
brief. 


(e)  The  government  shall  diligently 
prosecute  all  appeals  by  the  United 
States  and  the  Court  will  give  such 
appeals  priority  over  all  other 
proceedings  where  practicable. 

§150.22    Petttionsfbr  new  trial. 

(a)  General  provisions.  The  Court 
shall,  as  soon  as  practicable  after 
receipt  from  the  Judge  Advocate  General 
of  a  petition  for  a  new  trial  is  a  case 
pending  before  the  Court,  notify 
appellate  counsel  of  such  receipt. 

(b)  Additional  investigation.  The 
Court  on  considering  a  petition  for  a 
new  trial  may,  when  it  deems 
appropriate,  refer  the  matter  to  Judge 
Advocate  General  who  shall  cause 
further  investigation  to  be  made  and  to 
report  the  results  therefor  to  the  Court, 

(c)  Answer  Appellate  government 
counsel  shall  file  an  answer  to  a  petition 
for  new  trial  within  10  days  after  being 
notified  of  the  receipt  thereof  by  the 
Court. 

(d)  Briefs.  Any  brief  in  support  of  a 
petition  for  new  trial  shall  be  filed 
within  10  days  of  appellate  government 
counsel's  answer.  If  appellate 
government  counsel  fails  to  file  an 
answer,  accused  may  file  a  brief  within 
10  days  after  the  expiration  of  the  time 
allowed  for  the  filing  of  appellate 
government  counsel's  answer.  Appellate 
government  counsd's  brief  shall  he  filed 
within  10  days  of  the  filing  of  accused's 
brief.  If  accused  fails  to  file  a  brief, 
appellate  govemmant  counsel  may  file  a 
brief  within  10  days  after  the  expiration 
of  the  time  allowed  for  filing  of 
accused's  brief. 

(e)  Oral  argument.  Except  when 
ordered  by  the  Court,  oral  argimient 
shall  not  be  permitted  on  a  petition  for  a 
new  trial. 

§150.23    Motions. 

(a)  Content.  All  motions,  unless  made 
during  the  course  of  a  hearing,  shall 
state  with  particularity  the  relief  sought 
and  the  grounds  therefor.  Motions, 
pleadings,  and  other  papers  desired  to 
be  filed  with  the  Cotui  may  be  combined 
in  the  same  document,  with  the  heading 
indicating,  for  example  "MOTION  TO 
FILE  (SUPPLEMENTAL  ASSIGNMENT 
OF  ERRORS)  (CERTmCATE  OF 
CORRECTION)  (SUPPLEMENTAL 
PLEADING)",  or  "ASSIGNMENT  OF 
ERRORS  AND  MOTION  TO  FILE 
ATTACHED  REPORT  OF  MEDICAL 
BOARD". 

(b)  Opposition.  Any  opposition  to  a 
motion  shall  be  filed  witWn  5  days  after 
receipt  by  the  opposing  party  of  service 
of  the  motion. 


o\ 
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(c)  Leave  to  file.  Any  pleading  not 
Feqoirad  by  these  rules  shall  be 
accompanied  by  a  motion  for  leave  to 
file  such  pleadii^. 

(d)  (^vlargumaH.  Except  *^ien 
ordered  by  the  Court,  oral  argument 
shall  not  be  permitted  on  motions. 

§150.24   Contfnuancn  and  intartocutory 


Except  as  otherwise  provided  in 
S  lS0.19(d)  the  Court,  in  its  discretion, 
may  extend  any  time  limits  prescribed 
and  may  dispose  of  any  interlocutory  or 
other  appropriate  matter  not  specifically 
covered  by  these  rules,  in  such  manner 
as  may  appear  to  be  required  for  a  fuH 
fair,  and  expeditious  consideration  of 
the  case.  See  S  150.4. 

§150.25   SuspenakHi  Of  rule*. 

For  good  caose  stown,  the  Court 
acting  as  a  whole  or  in  panel  may 
suspend  die  requirements  or  provisions 
of  any  of  these  rules  kt  a  particular  case 
on  petition  of  a  party  or  on  its  own 
motion  and  may  order  proceedings  in 
accordance  with  its  discretion. 

§150^6    Internal  rutes. 

The  Cbi^  fudge  of  die  Court  has  the 
authority  to  {Mescribe  internal  rules  for 
the  Court 


§150.27    flscordlwBB.  photegnyWwfl. 

Hie  recording.  {rfH>t«>grapfaing. 
broadcasting,  or  televising  of  any 
session  of  the  Court  or  other  activity 
relating  thereto  is  prohibited  unless 
specifically  authorized  by  the  Court 
sitting  as  a  whole. 


§150.28    Foraml  for  direction  for  review. 

Fotaut  for  Oiractioiilor  Review  in  tlie  UnitMJ 
States  Anny*  Court  of  Militaiy  Aeview 


United  States 
V. 


Director  for  Review 


Private  (B-1)  JOHN  RICH-  Case  No. 

ARD  DOE,  SSN  000-00-        

OOa  CkMopany.  300tfa  In-  Tried  at 

fantry     Divisiofl.     APO        

New  York  09000.  


before  a 
G.C.M. 
appointed  by 


To  Um  HaBoraUs.  (h«  iMdges  of  the  Unitad 
States  Anny*  Court  of  MiUtary  Review 

1.  Pursuant  to  the  Uniform  Code  of  Military 
Justice.  Article  09.  and  the  Rules  of  Practice 
and  Procedure  for  Courts  of  Military  Review. 
Rule  2b,  the  record  of  trial  in  the  above- 
eatitJed  case  is  forwarded  for  review 
pursuant  to  the  Uniform  Code  of  Military 
justice.  Article  60. 

2.  The  accused  was  found  guilty  of  a 
violation  of  the  Uniform  Code  of  Military 

Justice.  Article(s)  1 ,  was  sentenced  to 

on at by 

.  The  ooDveniflg  authority  (approved 


the  sentence)  (approved  only  so  much  of  the 

sentence  as  provided  for )  and  the 

case  was  received  In  the  United  States 
Army'  Judiciafy  on 

3.  In  review  pursuant  to  Uniform  Code  of 
Military  (ustice,  Articie  00.  it  is  requested  that 
attention  be  gven  totlie  firiiowing  issues: 

A.  WHETFffiR  Tiffi  SPBOFTCATION  OF 
CHARGE  i  FAILS  TO  STATO  AN  OFFENSE 
li^a)ER  HIE  Uty»>GKM  OCH3E  OF 
MHJTARY  JUSTICE  IN  THAT  IT  DOES  NOT 
ALLEGE  THAT  ACCUSEDS  ABSENCE  WAS 
WITHOUT  AUTHOBTTY. 

a  WHETHER  THE.  MHiTARY  JUDGE 
FAILED  TO  TAILOR  HIS  INSTRUCTIONS 
ON  SENTENCE  TO  THE  MATTERS 


raESENTED  IN  EXTENUATION  AND 
MITIGATION. 

John  R  Brown, 

Major  General  USA.  The  Jadge  Advocate 
General. 

Received  a  copy  of  tlte  foregoing  Direction 

for  Review  this day  of 

19—. 

Robert  Jones, 

Colonel,  JAGC.  Chief.  Government  Appellate 
Division. 

Many  Arnold, 

Colonel.  JAGC.  Ofief.  Defense  Appellate 
Division. 

John  C  Smith.  Esq.. 

J  Ace  Street.  Union.  New  Jersey  07083. 

§150.29    Fonwt  for  isslgnmant  of  errofs 
and  l>ri*f  on  belwH  of  acctteed. 

Fomst  Sor  AssigmBenl  ef  Errors  and  Brief  on 
Beiislf  of  Accnsed  (Rule  1^  in  fte  United 
States  Amy  >  ComH  of  Mlilaiy  Rwiew 


United  Slate* 
V. 


Private  (E-1)  JOHN  RICH- 
/VRD  DOE  SSN  OOO-QO- 
000,  U;S.  Army,  Replace- 
ment Detactwient,  SOOtli 
Administration  Compa- 
ny. 300th  Infantry  Divi- 
sion, Fort  Gordon,  CJeor- 
gia,  31093, 


nl  of 
Frronaod  Bn«( 
on  Behalf  of 
Acxosed 


Case  No. 


Tried  at 


before  a 
G.C.M. 
appointed  by 


To  the  Honorable,  tlie  fudges  of  tiie  United 
States  Army  '  Court  of  Military  Review 

On ,  the  accused  was  tried  by 

general  court-martial.  The  charges  and 
specifications  upon  vdiich  he  was  arraigned, 
his  pleas,  and  the  court-martial's  Tindings 
\*ere  as  follows: 


Chg. 


IL.. 


ArtUCMJ 


80 
121 


Specs 


Summary  of  offense 

AWOL  (28  Jan 28  Feb ) 

A  WOL  (3  Mar 3  Apr ) 

Larceny  rf  SlOOJM,  property  of  U.S.  Government. 


Pleas 


G 

G 

NG; 


J 


indings 


G 
G 
G 


He  w«s  sentencedto  dishonorable 
dischar^,  forfeiture  of  all  pay  and 
allowaR^,  coi^nement  at  hard  labor  for  2 
years,  end  reduction  to  the  lowest  enlisted 
grade.  The  convening  authority  approved 
only  so  much  of  the  sentence  as  provides  for 
bad  conduct  discharge,  forfeiture  of  $SOi)0 
pay  per  month  for  8  months,  aad  reduction  to 
the  lowest  enlisted  grade. 


•  Use  Navy-McidRe  Corps.  Air  Ftorae.  or  Coast 
Ctiant  as  Ihe  caae  may  be. 


Statement  of  Facts 

Those  fects  necessary  to  a  disposition  of 
the  assigned  etrors  are  set  forth  in  the 
aigumenL  infra.* 

Errors  and  Argumerrt 

I.  Specification  1  of  Charge  I  Fails  to  State 
an  Offense  Under  tlie  Uniform  Code  of 
Military  Justice. 

The  allegation  of  absence  in  Specification  1 
of  Charge  I  fails  to  indicate  rtiat  the  absence 
was  "without  proper  authority."  The  United 


'  Use  Navy-Marne  Corp*.  Air  Force,  or  Coast 
Guarcl.as  the  caea  nay  be. 


States  Court  of  Military  Appeals  has  held 
that  such  an  omission  is  fatal  to  the  legal 
sufficiency  of  tlie  specification.  United  States 
V.  Schultz,  16  U.S.C.M.A.  48a  37  C.M.R.  108 
(1967);  United  States  v.  Foul.  3  U.S.C.M.A. 
565, 13  C.M.R.  121  (1953). 

Wherefore,  the  Findings  as  to  Specirication 
1  of  Charge  I  should  be  set  aside  and  the 
sentence  reassessed  on  the  basis  of  the 
remaining  charges  and  specifications. 


'  Where  a  slatemeDl  of  facts  generally  applies  to 
all  of  the  assigned  errors,  it  tnay  be  set  forth  here. 


y 


I 


I 
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II.  The  Military  Judge  Failed  to  Tailor  His 
Instructions  on  Sentence  to  the  Matters 
Presented  in  Mitigation  and  Extenuation. 

There  was  extensive  evidence  presented 
on  behalf  of  accused  to  establish  his  proper 
exemplary  conduct  in  civilian  and  military 
life.  (R.  108-133).  The  military  judge  limited 
his  instructions  on  sentence  to  the  maximum 
authorized  punishment  and  the  voting 
procedure. 

In  United  States  v.  Wheeler.  17  U.S.CJ^.A. 
274.  38  C.M.R.  72  (1967).  the  failure  of  the 
military  judge  to  tailor  the  instructions  on 
sentence  to  the  evidence  presented  in 
mitigation  and  extenuation  was  held  to 
require  a  rehearing  on  sentence. 

Wherefore,  the  sentence  should  be  set 
aside  and  a  rehearing  authorized  thereon. 

Sentence  Appropriateness 

Accused  js  an  18-yeerxild  first  time 
offender  (Post-trial  Review,  p.  3)  and  has 
sincerely  urged  his  restoration  to  duty.  (R. 
100).  His  immediate  superiors  have  expressed 
their  willingness  to  have  accused  return  to 
his  organization.  (R.  110). 

Wherefore,  only  so  much  of  the  sentence  as 
provides  for  forfeiture  of  $50.00  pay  per 
month  for  6  months,  confinement  at  hard 
labor  for  6  months,  and  reduction  to  the 
lowest  enlisted  grade  should  be  approved  by 
his  Honorable  Court. 

Date 

|ohn  C  Smith,  Esq., 

1  Ace  Street,  Union.  New  Jersey  07003. 

Albert  Jones, 

Captain.  JAGC,  Appellate  Defense  Counsel. 

Harry  Arnold, 

Colonel.  JAGC,  Appellate  Defense  Counsel 

Certificate  of  Service 

I  certify  that  a  copy  of  the  foregoing  was 
mailed  or  delivered  to  appellate  Government 

counsel  on  the day  of . 

19 

Name 
Address 


Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  19, 1986. 

(FR  Doc.  86-26504  Filed  ll-2*-«6:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(COTP  Honolulu  Regulation  86-06] 

Security  Zone  Regulations;  Outer  Apra 
Hart)or,  Guam,  Marianas  Islands 

agency:  Coast  Guard,  DOT. 
action:  Pinal  rule. 


summary:  The  Coast  Guard  is 
establishing  a  security  zone  around  US 
Maritime  Prepoeition  Ships  which  will 
be  moored  at  mooring  buoy  No.  702 
located  at  13°2r27.1'  N,  144°38'8.1'  E  in 
Outer  Apra  Harbor.  Guam.  Marianas 
Islands.  The  security  zone  will  extend 
for  a  distance  of  100  yards  in  all 
directions  from  the  Maritime  Preposition 
Ships  and  mooring  buoy  No.  702. 
Additionally,  a  50  yard  security  zone 
will  remain  in  effect  in  all  directions 
around  mooring  buoy  No.  702  when  no 
vessels  are  moored  thereto.  The  zone  is 
needed  to  safeguard  Maritime 
Preposition  Ships  against  destruction 
from  sabotage  or  other  causes  of  similar 
nature.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  This  regulation  becomes 
effective  on  October  IS,  1986.  Comments 
on  this  regulation  must  be  received  on-or 
before  December  31, 1986. 
ADDRESS:  Comments  should  be  mailed 
to  Commander.  US  Coast  Guard 
Marianas  Section,  Box  176,  FPO  San 
Francisco  96630>-5000.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Coast  Guard  Marine 
Safety  Department  of  the  Marianas 
Section  Office  in  the  Government  of 
Guam  Commercial  Port  Building. 

Normal  office  hours  are  between  7:30 
AM  and  3:30  PM  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  J.M.  MacDonald,  (671)  339- 
6100,  US  Coast  Guard.  Marianas  Section 
Office.  Guam. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  Notice 
of  Proposed  Rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impractical  and  contrary  to  the  public 
interest.  The  request  for  this  regulation 
was  not  received  until  October  14. 1986 
and  there  was  not  sufficient  time 
remaining  to  publish  a  proposal  in 
advance  of  the  event  for  which  the 
regulation  is  needed.  Likewise,  there 
was  not  sufflcient  time  to  provide  for  a 
delayed  effective  date.  Immediate  action 
is  needed  to  prevent  injury  or  damage  to 
persons  and  equipment  incident  to  the 
mooring  of  the  flrist  Maritime  Preposition 
Ships  in  the  port.  Further,  as  a  military 
affairs  function  of  the  United  States,  this 
regulation  is  exempt  from  the 
requirements  of  5  U.S.C.  553,  including 
the  requirements  for  a  notice  of 
proposed  rulemaking.  Although  this 
regulation  is  published  as  a  final  rule 
without  prior  notice,  an  opportunity  for 


public  comment  is  mevertheless 
desirable  to  ensure  that  the  regulation  is 
both  reasonable  and  workable. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  die  office  listed 
under  "address"  in  the  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulation,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 


Drafting  Information 

The  drafters  of  this  regulation  are 
Commander  J.M.  MacDonald.  Project 
Officer.  USCG  Marianas  Section  Office, 
and  Lieutenant  Commander  R.W.  Bogue, 
Project  Attorney.  Fourteenth  Coast 
Guard  District  Legal  Office. 

Discussion  of  the  Reigulation 

The  Navy  has  requested  that  a 
security  zone  be  established.  The 
incident  requiring  this  regulation  will 
begin  on  October  16, 1986  writh  the 
arrival  in  Apra  Harbor  of  the  WC 
Dewayne  T.  Williams,  one  of  four 
Maritime  Preposition  Ships  to  be 
stationed  in  the  Guam  area.  Since 
mooring  buoy  No.  702  is  a  Navy 
maintained  mooring  buoy,  and  is  located 
in  excess  of  500  yards  from  the  main 
shipping  channel  in  a  general  anchorage 
area,  there  should  be  no  adverse  impact 
on  harbor  use  due  to  this  security  zone. 
This  regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Final  Regulation 

PART  165— [AMENDED] 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l{g), 
6.04-1.  6.04-e  and  160.S. 

2.  Section  165.1401  (d)  and  (e)  are 
added  to  read  as  follows:  { 165.1401 
Apra  Harbor.  Guam— security  zone. 
*        •        *        •        * 

(d)  Location.  The  following  is,  , 
designated  as  Security  Zone  C— The 
waters  of  Apra  Outer  Harbor.  Guam 
around  Naval  mooring  buoy  No.  702 
located  at  13''27'27.1"N  and  144*38 '  8.1" 
E  and  Maritime  Preposition  Ships 
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moored  thereto.  The  security  zone  will 
extend  100  yards  in  all  directions 
around  the  vessel  and  its  mooring. 
Additionally  a  SO  yard  security  zone  will 
remain  in  effect  in  all  directions  around 
buoy  No.  702  when  no  vessels  are 
moored  thereto. 

.     (e) /te^/of/ons.  (1)  In  accordance 
with  general  regulations  in  S  165.33  of 
this  part,  entry  into  Security  Zone  C  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  October  16. 1986. 

Dated:  October  16, 1986. 
C.W.  Gray. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  Honolulu.  Hawaii. 
|FR  Doc.  66-26444  Filed  11-24-66;  8:45  am] 
MLUNG  COOe  4910-14-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IA-1-FRL-3106-81 

Approval  and  Promulgation  of 
Implementation  Plans;  Massachusetts; 
Minor  Amendments  to  the  SIP 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnoM:  Final  rule. 

summary:  EPA  is  approving  State 
Implementation  Plan  revisions 
submitted  by  the  Commonwealth  of 
Massachusetts.  These  revisions  involve 
regulatory  changes  to  SIP  regulations 
previously  approved  by  EPA  involving 
New  Source  Review  and  Ash  Content  of 
Fuels.  These  revisions  are 
administrative  and/or  procedural  in 
nature,  and  do  not  affect  air  quality  or 
the  ability  of  the  Commonwealth  of 
Massachusetts  to  attain  and  maintain 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  the  criteria 
pollutants.  The  intended  effect  of  this 
action  is  to  approve  revisions  made  by 
the  Commonwealth  of  Massachusetts  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  be 
effective  January  28. 1987,  unless  notice 
is  received  within  30  days  that  adverse 
or  critical  comments  will  be  submitted. 
ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto.  Director,  Air 
Management  Division,  Room  2312.  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 


at  the  Environmental  Protection  Agency, 
Room  2312,  JFK  Federal  Building, 
Boston,  MA  02203:  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washingtoa  DC  20460:  Office  of  the 
Federal  Register.  1100  L  Street,  NW., 
Washington  DC;  and  the  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control,  One 
Winter  Street,  8th  floor,  Boston.  MA 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenzo  Thantu,  (617)  223-4880;  FTS 
223-4880. 

SUPPLEMENTARY  INFORMATION:  On 
December  3, 1985.  January  31.  and 
February  11, 1986,  the  Commonwealth  of 
Massachusetts  submitted  revisions  to  its 
State  Implementation  Plan  (SIP).  These 
revisions  include  regulatory  changes  to 
SIP  regulations  previously  approved  by 
EPA,  310  CMR  7.02(2)(b)  and  310  CMR 
7.05(4). 

-    The  New  Source  Review  regulation, 
310  CMR  7.02(2)(b)  is  being  corrected  to 
include  the  term  "major"  before  the 
word  "modification."  This  section  was 
meant  to  apply  to  major  modifications  in 
nonattainment  areas  by  requiring  major 
modifications  to  meet  the  requirements 
of  310  CMR  7.00  Appendix  A.  Emissions 
Offsets  and  Nonattainment  Review, 
where  the  term  "Major  Modification"  is 
defined. 

Therefore,  Regulations  310  CMR 
7.02(2)(b)  is  amended  by  inserting  the 
word  "major"  between  the  words 
"proposed"  and  "modification." 
Regulation  310  CMR  7.05(4),  "Ash 
Content  of  Fuels,"  is  being  amended  to 
include  facilities  located  in  the 
Berkshire  Air  Pollution  Control  District 
(BAPCD)  among  those  subject  to  the 
existing  subsection  (b)(2)  rather  than  the 
existing  subsection  (a).  This  amendment 
will  allow  facilities  in  the  BAPCD  (as 
facilities  located  in  all  other 
Massachusetts  Air  Pollution  Control 
Districts  are  already  allowed)  to  bum 
fossil  fuel  containing  an  ash  content  in 
excess  of  nine  percent  (9%)  by  dry 
weight,  provided  application  is  made  to 
the  Department  of  Eiivironmental 
Quality  Engineering  (DEQE)  and 
approved  in  writing  by  that  agency. 

In  written  testimony  dated  December 
12, 1984,  EPA  requested  that  the 
amendment  to  allow  facilities  located  in 
the  BAPCD  to  be  added  to  those  subject 
to  Regulation  310  CMR  7.05(4)(b)  be 
evaluated  for  impacts  on  the  National 
Ambient  Air  Quality  Standards.  TTie 
DEQE  submitted  additional  information 
to  address  EPA's  comments.  EPA  has 
evaluated  this  information  and 
concludes  that: 


1.  The  facilities  located  in  the  BAPCD 
will  now  be  regulated  imder  i  7.05(4)(b) 
which  will  place  more  stringent  plan 
review  requirements  upon  those 
facilities  than  is  currently  required;" 

2.  The  amendment^in  noway  altera 
the  DEQE's  responsibility  to  evaluate 
the  impacts  on  the  NAAQS  by  facilities 
making  application  to  bum  fossil  fuel 
with  an  ash  content  in  excess  of  nine 
percent  by  dry  weight  in  all  districts. 

No  adverse  or  critical  comments  were 
received  at  the  public  hearings  that  were 
held  on  November  27,  28,  29  and  30, 
1984. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
pubUcation,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  January  26, 1987. 

Final  Action 

EPA  is  approving  the  following 
revisions: 

(1)  A  correction  to  Regulation 
7.02(2)(b)  to  include  the  term  "major" 
before  the  word  "modification." 

(2)  An  amendment  to  Regulation  310 
CMR  7.05(4),  Ash  Content  of  Fuels,  to 
include  faciUties  located  in  the  BAPCD 
among  those  subject  to  existing 
subsection  (b)(2).  This  amendment  will 
allow  facilities  in  the  BAPCD  (as 
faciUties  located  in  all  other 
Massachusetts  Air  Pollution  Control 
Districts  are  already  allowed)  to  bum 
fossil  fuel  containing  an  ash  content  in 
excess  of  nine  percent  by  dry  weight, 
provided  application  is  made  to  the 
DEQE  and  approved  in  writing  by  the 
DEQE. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SEP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
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action  most  be  filed  In  the  United  States 
Canrt  of  ^pealfl  for  the  ^)propriete 
circuit  by  Jaiiaarjr  28. 1M7.  TU»  action 
may  not  be  cfaallsnged  later  in 
prQce«dieg«,to  enurae  its  ivqiiveraents 
(seeaOTftM. 

List  of  SMbieats  in  «•  cn  Part  82 

Air  pollution  control.  Ozone,  Sulfiir 
oxides,  Nitrogen  epoxide,  Lead, 
Particulate  matter,  Carbm  monoxide, 
Hydrotavbans.  IntergoveraiBental 
relations.  Reporting  and  Recordkeeping 
requirements,  Incorporation  by 
reference. 

Note.<-^corporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Piaderal 
Register  on  July  1, 1982. 


OatM):  September  29, 1986. 
Lee  M.  Tbonaa,    ■ 
AdmlntBtrator.      f 

PART  S2-(AMEN0E0] 

ParL52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations  ia  amendBd  as    -  - 
follows: 

Subpart  W—lla9aachus«tts 

1.  The  authorffy  citation  for  Part  52 
continues  to  read  as  follows: 

Aulhodty:  42  U.S.C.  7401-7642. 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(60]  as  follows: 

S5Z1120    Identification  of  plan. 

***** 

(c)  *  *  * 

(69)  Revisions  to  federally  approved 
regulations  310  CMR  7.02(2](b]  and  310 
CMR  7.05(4)  were  submitted  on 


December  3, 1088,  {aauary  31, 1966  and 
February  11, 1986  by  (he  Department  of 
Environmental  QuaU{ly  Engineering, 
(i)  Incorporation  bf  Reftirence 

(A)  Regulation  310.<^CR  7i)2(2)(b), 
Department  tA  Enviranraental  Quality 
Engineering,  Air  PoUation  Control,  is 
conacted to lifehnig'tlia  woH "Hiajm"-!, 
before  the  word  "MocMflcafeHi". 

(B)  Regulation  310  CMR  7J06{A). 
Department  of  &iTiranfflental  Quality 
Engineering,  Air  Pollution  Control,  Ash 
Content  of  Fnela. 

(ii)  Additionai  Materials 
(A)  The  nonregulatory  portions  of  the 
state  submittals. 


3.  Section  52.1167  is  amended  by 
adding  the  following  entries  to  Table 
52.1167  at  the  following  lines: 

§62.11«7    EPA-.approyad  Masaachueetia 
State  regulations. 


TMa/aibiacI 


Dale  approMd  bf  EPA 


5^^^|^g)  Conwanta/wiappnxwd  Mctons 


3lOCMR7i)2.  .„ 
3tOCMR7.06H)- 

Plm  and  apprcMal  and  amit- 
tton  MNHaaona. 

Aah  contool  of  luala 

12/3/85 
1791/86 
tni/88 
12/3/85 
1/31/86 
2/11/86 

•     •     ■ 

No..  25,  1986 
Nov.  25.  198*. 

51  Fn42S64 
51  Fn  42564 

a 

• 

•                                 • 

• 

• 

«a  Add*  »»•  «nfd  "iiMiar"  Mora  t«  «Mi 
"modWcWion"  at  7.02(2Kb) 

M  'TBVtit  Bwliiliin  Mr  PoMion  Gemral 
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40  CFR  Part  52 

[A-l-FRL-SIOe-ai 

Approval  and  PromulgBtion  of 
ImplatnenMHton  Ptono;  Maaaochuaatta, 
Temporary  SuHuHn-FiMi  RavWon  for 
tha  Boalon  Houaino  Authoilty'a 
Miaahm  HM  ExtanakMi  Family 
Development  Faditty 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  today  approving  a 
revision  to  the  Massachusetts  State 
Implementation  Plan  (SIP)  which  will 
allow  the  Boston  Housing  Authority's 
Mission  Hill  Extension  Family 
Development  facility  in  Boston, 
Massachusetts  to  increase  the  sulfur 
content  of  its  residual  fuel  oil  for  up  to 
30  months.  The  burning  of  less 
expensive,  higher  sulfur  content  fuel  oil 
will  provide  this  source  with  some  of  the 


capital  needed  to  implement  permanent 
energy  conservation  measures. 
EFFlcnvi  DATE:.November  25, 1986. 

FOR  FURTHER  INTORMATION  COffTACT. 

Cynthia  L.  Greene,  (817)  223-5133;  (FTS) 
223-5133. 

ADDRESSES:  Copies  of  the 
Massachusetts  submittal,  which  is 
incorporated  by  reference,  are  available 
for  public  inspection  during  regular 
business  hours  at  the  Environmental 
Protection  Agency,  Region  I,  Room  2313, 
JFK  Federal  Building,  Boston, 
Massachusetts  02203;  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
Room  8401,  Washington,  DC;  and  the 
Department  of  Eavironmental  Quality 
Engineering,  8th  Floor,  One  Winter 
Street,  Boston,  Massachusetts  0210a 
SUPPLEMENTARY  INFORMATION:  On  May 

12, 1986.  the  Massachusetts  Department 
of  Environmental  Quality  Engineering 
(DEQE)  submitted  a  SIP  revision  for  the 
Boston  Housing  Authority's  Mission  Hill 
Extension  Family  Development  facility, 
in  Boston,  Massachusetts.  The  revision 


allows  the  burning  of  2.2%  sulfur  fuel  oil 
in  the  facility's  boilets  for  30  months  or 
less.  Ehiring  this  time  period,  the  Boston 
Housing  Authority  has  committed  to 
implement  permanent  energy 
conservation  measures.  The  facility  will 
use  the  savings  realised  during  the 
temporary  (30  months  or  less)  utilization 
of  less  expensive  2.2%  sulfur  fuel  oil  to 
defray  the  costs  of  implementing  the 
permanent  energy  cofiservation 
measures.  The  facility  will  return  to 
burning  0.5%  sulfur  Kiel  oil  by 
May  25.  1989. 


Background 


This  temporary  sulfur-in-fuel  revision 
is  being  approved  pursuant  to  the 
provisions  of  Regulation  310  CMR  7.19, 
"Interim  Sulfur-in-Fuel  Limitation  for 
Fossil  Fuel  Utilization  Facilities  Pending 
Energy  Conservation  Measures."  EPA's 
proposal  to  approve  Hiis  regulation  in  a 
Notice  of  Proposed  RlulefflaRiii^  (N!*)  • 
on  December  16, 1980  (45  FR  82675), 
specifies  the  requireitients  and 
conditions  whidi  sources  must  meet  in 
order  to  qualify  for  temporary  8ulfur-4n- 
fuel  relaxations  and  the  procedures 
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-which  the  MassachoMtts  DBQB  must 
use  to  determine  that  th»  emimums^U 
not  violate  any  National  Aiabient  Air 
Quality  Standards  (NAAQS).  Only 
sources  rated  at  lest  than<2samiUion 
Btu  per  hour  heat  input,^kh«re 
currently  buming-residaal  hiel  oil»  and 
have  made  a  commitment  to  either  (a) 
convert  to  an  alternate  fuel  or  (b) 
implement  conservation  measures,  are 
eligible  for  a  temporary  sulfur-in-fiiel 
revision  not  to  exceed  30  months.  In  the 
NPR.  EPA  also  proposed  approval  of  all 
individual  sources  that  meet  the 
eligibility  requirements  of  this 
regulation. 

EPA  Evaluation 

EPA  has  determined  that  the  I^QE 
has  approved  the  Boston  Housing 
Authority's  request  to  bum  higher  sulfur 
fuel  oil  at  its  Mission  Hill  Extension 
Family  Development  facility  in 
accordance  with  the  provisions  of 
Regulation  310  CMR  7.19,  and  agrees 
that  no  air  quality  standards  will  be 
violated  by  the  temporary  binning  of 
2.2%  sulfur  fuel  oil  at  this  facility.  EPA 
received  no  comments  on  its  December 
16, 1980  (45  FR  82675)  proposal  to 
approve  individual  sources  of  sulfur-in- 
fuel  relaxations,  and  DEQE  received  no 
comments  on  its  proposed  approval  of 
the  temporary  sulfur-in-fuel  relaxation 
at  the  Boston  Housing  Authority  facility 
in  Boston.  Since  the  public  has  had 
these  other  opportunities  to  comment, 
and  since  the  Boston  Housing 
Authority's  facility  is  a  Small  source 
(each  piece  of  equipment  is  less  than  250 
million  Btu  per  hour  heat  input],  EPA  is 
taking  Pmal  action  today  to  approve  this 
SIP  revision  without  first  pubUshing  a 
new  proposed  rulemaking.  EPA  believes 
that  publishing  a  new  NPR  is 
unnecessary.  EPA  finds  good  cause  for 
making  this  action  effective  immediately 
because  the  implementation  plan  is 
already  in  effect  under  State  law  and 
because  this  action  imposes  no 
additional  regulatory  burden. 

Final  Action 

EPA  is  approving  the  proposed 
temporary  sulfur-in-fuel  relaxation  to 
bum  2.2%  sulfur  fuel  oil  for  the  Boston 
Housing  Authority's  Mission  Hill 
Extension  Family  Development  facility. 

Under  5  U.S.C  605(b],  the 
Administrator  has  certified  that  this 
action  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  tiiis  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


-  Under  307(bHl)  of  the  Act.  petitions  - 
for  ludtoifil  review  of  tfys  action  BUHt  be 
filed  in  tilt  UnitedrStates  Court  of 
Ap^Mals  fetr  tfifr  appropriate  circuit  by 
January  20, 1967. 

This  action  may  not  be  dnlloiged 
later  in  proceedings  to  enforce  its 
requirements  (see  307(b)(2)). 

list  of  Subjecto  in  40  CFR  Part  52 

Intergovernmental  relations.  Air 
pollution  control.  Ozone,  Sulfur  oxides. 
Nitrogen  dioxides.  Lead.  Particulate 
matter.  Carbon  monoxide,  and 
Hydrocarbons,  Incorporation  by 
reference. 

NotSw— Incoiporatioii  by  Reference  for  the 
State  Implemeatation  Plan  for  the  State  of 
Massachusettf  was  approved  by  the  Director 
of  the  Fadecal  Regiatar  on  July  1. 1962. 

Dated:  October  17. 1986. 


LaaM.' 

Administrator. 

PART  52— [AMENDED] 

Part  52.  Chapter  1,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

Subpvt  W— Massachusetts 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1120,  is  amended  by 
adding  paragraph  (c)  (71)  as  follows: 

S5Z1120    MMitHleationofptan. 


(c)  •  *  • 

(71)  A  revision  submitted  on  May  IZ ' 
1966  allowing  the  burning  t/t  2.2%  sulfur 
content  fuel  oil  at  the  Boston  Housing 
Authority,  Mission  Hill  Extension        * 
Family  Devielopment  fadiity  in  Boston. 
Massachusetts  for  a  period  of  up  to  30 
months,  commencing  on  November  2S, 
1986. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  Much  5. 1986  for  the 
Mission  Hill  Extension  Family 
Development  fadiity.  from  Richard ). 
Chalpin.  Acting  Regional  Engineer, 
allowing  the  temporary  use  of  less 
expensive  2.2%  sulfur  fuel  oil  (fbr  30 
montiis  from  the  date  of  publication);  tire 
savings  from  which  wfll  be  ui^  to 
implement  permanent  energy 
conservation  measures  to  reduce  the  on- 
site  consumption  of  petroleum  products. 
At  the  end  of  the  temporary  use  period, 
the  Boston  Housing  Authority.  Mission 
Hill  Extension  Family  Development 
facility  will  retum  to  the  use  of  0.5% 
sulfur  fuel  oil.  The  particulate  emission 
rate  for  this  facility  «vill  not  exceed  0.12 
lbs  per  million  Btu. 

(B)  Statements  of  Agreement  signed 
April  4, 1986  by  Doris  Bunte, 
Administrator  of  Boston  Housing 
Authority. 

(C)  Memorandum  from  Bruce  K. 
Maillet  to  S.  Russell  Sylva  dated  April 
18, 1966.  subject:  Dedsion  Memo. 

2.  Section  52.1167.  is  amended  by 
adding  the  following  entry  to  Table 
52.1167  at  the  following  line: 


§S2.t167    EPA-approved  Massachusetts  State  regulations. 
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Approval  and  Promulgation  of 
Implamantation  Plans;  New  Jersey 


AOENCV:  Environmental  Protection 

Agency. 

action:  Final  rule. 


SUMMAKV:  This  notice  announces,  with 
one  exception,  final  approval  by  the 
Environmental  Protection  Agency  (EPA) 
of  the  New  Jersey  State  Implementation 
Plan  (SIP)  for  tiie  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  for  lead.  Pinal  action 
is  not  being  taken  today  with  respect  to 
the  Borough  of  Carteret,  where  H>A  is 
temporarily  deferring  action  on  the  SIP 
until  a  revised  control  plan  for  the 
United  States  Metals  Refining  Company 
(USMR)  is  received  from  the  State.  Since 
EPA  has  found  the  majority  of  the  New 


I 


I 


Jersey  SIP  approvable.  there  is  no  good 
reasoo  to  detsy  final  action  on  this  |>art 
of  ihe  SIP  while  (he  Stale  revises  its 
control  plan  for  USMR  Action  on  this 
revised  control  plan  will  be  proposed  in 
a  future  Federal  Registar  notice  as  soon 
as  possible  after  the  plans's  receipt.  The 
State  of  New  Jersey  has  submitted  this 
SIP  as  required  by  section  110  of  the 
Clean  Air  Act  and  40  CFR  Part  51. 
EFFECTIVE  DATE:  This  action  is  effective 
on  November  25, 1986. 
ADORESSCS:  Copies  of  the  State's 
submittals,  public  comments  received  on 
EPA's  two  notices  of  proposed 
rulemaking,  and  EPA  Technical  Support 
Documents  concerning  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  II,  Jacob  K.  Javits  Federal 
Building,  26  Federal  Plaza.  Room  1005, 
New  York,  New  York  10278 

New  Jersey  Department  of 
Environmental  Protection,  Labor  and 
Industry  Building,  John  Fitch  Plaza, 
Trenton,  New  Jersey  08625. 
Copies  of  the  States  submittals  are 

available  at  the  following  locations: 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street  SW.,  Washington.  DC  20460 

Office  of  the  Federal  Register.  1100  L 
Street  NW..  Room  8301.  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief.  Air  Programs 
Branch.  Environmental  Protection 
Agency.  Region  II,  Jacob  K.  Javits 
Federal  Building,  26  Federal  Plaza, 
Room  1005,  New  York.  New  York  10278 
(212)  264-3087. 
SUPPI^MENTARV  INFORMATION: 

I.  Backgcoimd 

On  October  8. 1983,  as  required  by 
section  110  of  the  Clean  Air  Act  and  40 
CFR  Part  51,  New  Jersey  submitted  to 
the  Environmental  Protection  Agency 
(EPA)  a  draft  State  Implementation  Plan 
(SIP)  for  the  attainment  and 
maintenance  of  the  air  quaHty  standards 
for  lead.  After  review  of  the  draft  SIP, 
on  December  29, 1983  (48  PR  57331).  EPA 
detemuned  that  the  draft  New  Jersey 
Lead  SIP  did  not  meet  all  the 
requirements  of  section  110(a)  of  the 
Clean  Air  Act  and  40  CFR  I%rt  51, 
Subparts  B  and  E.  In  brief,  EPA  found 
that  the  October  8. 1983  suboittal  did 
not  dcBwnstraie  attainment  and 
maintenance  of  the  lead  standanla  in 
three  mbaa  araes  [Ae  CMat  of  Newark. 
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Jersey  City,  ani  Trenton)  in  which  air 
monitoring  data  had  shown  violations  of 
the  lead  standards,  nor  for  all  of  the 
"significant"  point  sources  that  were 
identified  by  the  State.  (A  "significant" 
point  source  is  any  source  that  emits  at 
least  25  tons  of  lead  per  year  or,  in  the 
case  of  certain  specified  lead  industrial 
source  categories,  five  tons  per  year.) 
The  State  identiHed  five  significant 
point  sources:  (1)  Delco  Remy.  Division 
of  General  Motors  Corporation,  New 
Brunswick  (Delco  Remy),  (2)  National 
Smelting  of  New  Jersey,  Inc., 
Pedricktown  (National  Smelting),  (3) 
Federated  Metals,  Inc.,  Newark 
(Federated  Metals),  (4)  United  States 
Metals  Refining  Co.,  Carteret  (USMR), 
and  (5)  E.I.  DuPbnt  de  Nemours  and  Co., 
Inc.,  Deepwater  (Dupont),  and  two 
potential  significant  point  sources  (6) 
Heubach,  Inc.,  Newark  (Heubach)  and 
(7)  Rollins  Environmental  Services,  Inc., 
Logan  Township  (Rollins).  The  draft  SIP 
also  did  not  provide  adequately  for  the 
review  of  existing,  new  or  modified  lead 
sources  with  the  potential  to  emit  more 
than  five  tons  per  year  of  lead,  as 
required  under  40  CFR  51.18  and  EPA 
policy.  In  addition.  EPA  requested  that 
the  State  provide  the  procedures  it  used 
in  preparing  the  emission  inventories 
contained  in  its  draft  SIP. 

Supplemental  information  on  the  Lead 
SIP  was  submitted  to  EPA  by  New 
Jersey  on  May  1,  June  18,  and  August  15, 
1984,  and  on  February  7, 1985.  Therefore, 
on  February  25, 1985  (50  FR  7614),  EPA 
reproposed  action  on  the  SIP  in  order  to 
provide  the  public  with  the  opportunity 
to  comment  on  the  significant  changes 
made  to  the  October  6, 1983  draft  SIP 
and  on  EPA's  review  of  these  changes. 
In  its  supplemental  information,  the 
State  addressed  all  the  requirements 
identified  in  EPA's  December  29, 1983 
proposed  rulemaking  with  two 
exceptions.  The  SIP  still  did  not  contain 
an  adequate  demonstration  of 
attainment  and  maintenance  for  all 
significant  sources  and  it  still  did  not 
provide  adequately  for  the  review  of 
existing,  new  or  modified  lead  sources 
with  the  potential  to  emit  more  than  five 
tons  per  year. 

Subsequent  to  EPA's  February  25. 
1985  notice  of  proposed  rulemaking,  the 
State  supplemented  its  Lead  SIP  on 
April  22,  April  29.  May  17,  and  July  16, 
1985  with  the  following  submittals: 

•  April  22, 1985— a  letter  transmittlAg 
revised  Subchapters  8  and  18  of  Chapter 
27,  Title  7  of  the  New  Jersey 
Administrative  Code  (N.J.A.C.  7:27-6. 


UMI 


"Permits  and  CertHicates."  and  N.J.A.C 
7:27-18,  "Control  and  Prohibition  of  Air 
Pollution  from  New  or  AHered  Sources 
Affecting  Ambient  Air  Quality  in 
Nonattainment  Arsas  (Emission  Offset 
Rule)."  (A  pubUc  haaring  was  held  on 
August  2. 1984  on  tke  revisions  to 
Subchapters  8  and  18.  Subchapter  8  was 
adopted  February  4. 1985  and  became 
effective  on  April  5, 1985;  Subchapter  18 
was  adopted  January  10. 1985  and 
became  effective  oa  March  11. 1985.) 

•  April  29,  ig85->a  letter  transmitHng 
the  Lead  SIP  in  its  final  modified  form  as 
requested  in  EPA's  December  29, 1983 
and  February  25, 1985  proposed 
rulemakings  and  in  correspondence 
between  EPA  and  the  State. 

•  May  17, 1985— a  letter  transmitthig 
revised  Subchapter  13  of  Chapter  27, 
Title  7  of  the  New  Jersey  Administrative 
Code  (N.J.A.C.  7:27-13,  "Ambient  Air 
Quality  Standards").  (A  public  hearing 
was  held  on  August  2, 1984.  Subchapter 
13  was  adopted  on  April  26, 1985  and 
became  effective  on  June  25, 1985.) 

•  July  16, 1985— a  letter  transmitting 
the  following  revisions  to  the  Lead  SIP: 
— ^The  date  for  completion  of  the 

"RACT-plus  studies"  for  Delco  Remy 
by  October  1, 1985  was  changed  to 
November  1, 1985.  (This  study  is 
currently  anticipated  to  be  completed 
by  January  1, 1988.) 

— ^The  date  for  adoption  of  revisions  to 
Subchapter  6,  entitled  "Control  and 
Prohibition  of  Particles  from 
Manufacturing  Process."  was  changed 
from  January  1. 1966  to  June  30. 1986. 
The  regulations  to  be  adopted  under 
Subchapter  6  will  incorporate 
maximum  allowable  emissions  rates 
for  lead. 

— ^The  date  for  adopting  regulations  to 
Subchapter  19,  tentatively  entitled 
"Fuel  Standards,"  to  control  the 
combustion  of  liquid  fuels  was 
changed  from  November  1, 1985  to 
April  1. 1986. 

—The  June  1, 1985  date  to  begin 
operations  of  the  ambient  monitor 
sited  in  the  vicinity  of  the  Dapont 
facility  was  changtd  to  Septemb«- 1. 
1985.  (The  monitorwas  installed  by 
September  1985.) 

—The  frequency  of  conducting  sampling 
by  USMR  was  changed  from  every 
other  day  to  every  ttird  day.  In 
addition,  the  State  will  initially 
analyze  all  samples  for  comparison 
with  results  reported  by  USMR.  After 
samples  have  been  analyzed  for  two 
calendar  quarters,  the  State  will  make 
a  determination  as  to  whether  a  spot 
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check  analysis  will  be  sufficient  for 
quality  assurance. 

n.  Review  of  die  Final  Lead  SIP 

Based  on  the  submittals  received  bom 
the  State,  EPA  finds  that  the  New  lersey 
Lead  SIP  adequately  provides  for 
attainment  and  maintenance  of  the  lead 
standards  with  the  exception  |H«viously 
noted,  ^lecifieally.  the  May  1. 1084 
subinittal  demonstrated  attainment  and 
maintenance  of  the  lead  standards  in 
the  three  urban  areas  of  Newaric,  Jersey 
City,  and  Trenton  by  using  a  statistical 
analysis  of  the  relationship  between 
decreases  in  lead  in  the  air  and  the 
reduction  of  lead  in  gasoline.  The 
quantity  of  lead  in  gasoline  and  ambient 
air  concentratitms  of  lead  were  found  to 
be  closely  related.  Since  the  quantity  of 
lead  in  gasoline  will  be  substantially 
less  than  its  1982  vaJiM  aadin  19B2no 
urban  area  in  New  Jersey  experienced 
violation  of  the  lead  stamlards,  the  State 
expects  that  the  lead  standards  will  be 
maintained  in  these  three  uiiian  areas. 
The  SIP  also  provides  details  on  the 
methods  die  State  employed  to  estimate 
fugitive  lead  emissicHos.  "Hiese  included 
field  investigationa,  use  of  emission 
faetecs  and  engineering  calculations. 

liihMqiiuni  subodttals  by  the  State  on 
April  22, 1965  and  May  17. 1965 
transmitted  adopted  revisions  to 
Subchapter  8.  I^eimits  and 
Certificates."  Subchapter  13,  "Ambient 
Air  Quality  Standuds."  and  Subchapter 
18,*  "Control  and  Prohibition  of  Air 
Pollution  frran  New  or  Altered  Swirces 
Affecting  And»ient  Air  Qoality  in 
Nonattainment  Areas  ^mission  Ofbet 
Rule)." 

Subchapter  18  defines  a  ''major 
facility"  for  lead  as  any  stationary 
source  of  lead  dwt  emits,  or  has  the 
potential  to  enii  five  tons  per  irear  or 
more  of  lead  or  lead  ooapouids 
measured  as  lead,  and  de&ies  a 
"significant  new  increase"  in  lead 
emissione  as  a  rate  increase  of  ae  tcms 
per  year  of  either  actual  emissions  or  in 
the  capability  to  increase  emissions. 
Subchapter  18  also  requires  diat  fugitive 
lead  emissions,  to  the  extent 
quantifiable,  be  entered  hito  the  total 
emissions  fiom  major  facilities. 
Subdiapter  8  requires  that  dl  major  new 
lead  point  aotsces  or  si^itfieant  new 
increases  in  lead  emissions  at  major 
facilities  be  analyzed  to  determine 
whether  a  violation  of  the  standards  for 
lead  will  occur.  In  Subdiapter  13.  die 
State  adopted  air  qoslity  standards  for 
lead.  EPA  finds  the  revisions  to  diese 
reguiatioiis  adequate  for  tiie  review  of 
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existing,  new  or  modified  lead  sources, 
with  die  potential  to  «nit  more  dsan  five 
tons  of  lead  per  year. 

In  addition,  the  subsequent  submittals 
from  the  State  provide  an  adequate 
demonstration  of  the  attainment  of  die 
lead  standards  by  the  1968  deadline 
(three  years  from  today's  date)  for  all 
significant  lead  sources  in  New  Jersey 
with  the  exception  of  USMR.  The  SIP 
identifies  five  significant  point  sources 
and  two  additional  sources  that  have 
the  potmtial  to  he  significant  sources. 
The  status  of  the  sources  requiring 
review  and  evaluation  are: 

•  Deico  Remy  (lead-acid  storage 
battery  manufacturer  and  secondary 
lead  smelter) — Modelling  performed  by 
the  State  {uedicted  a  marginal  violation 
of  the  ambient  lead  standards.  Due  to 
uncertainty  in  the  accuracy  of  the  lead 
emission  rates  employed  in  ^  model, 
the  State  sited  a  Idgh-volume  air 
sampler  (ambient  monitor)  near  the 
location  of  the  modelled  violation. 
Violations  of  the  lead  standards  have 
been  measured  by  this  monitor.  When 
an  ambient  violation  is  measured  and 
the  suspected  source  of  the  violation  has 
"reaaonaUy  available  control 
technoloBr"  (RACT)  aiqilied  to  all 
process  and  non-process  emission 
points.  EPA  policy  allows  a  "RACT-plus 
studies"  approach  iat  an  approvable 
SIP.  Deloo-Remy  is  carrying  oat  sudi  a 
study  under  a  detailed  study  protocol 
included  in  the  SIP.  The  study  is 
designed  to  identify  mdividual  onission 
posBta  titak  any  be  contrftnting  to  die 
measured  violation  and  includes  a 
schedule  for  the  imi^ementatuui  of  the 
needed  control  measures.  In  addition, 
the  State  has  ooaimitted  to  adopting 
regulations  onder  Sidichapter  6  to 
incorporate  i^iecific  maximum  lead 
eraissioos  in  the  event  that  audi  limits 
are  deteimined  to  be  required  as 
supplemental  regulatory  authority  to 
attain  the  lead  standards  in  the  vicinity 
of  the  Delco  Remy  facility.  EPA  received 
a  draft  of  this  study  from  NJDEP  on 
March  26. 1986.  It  shows  that  ambioit 
levels  of  lead  in  the  vicinity  of  Delco 
Remy  are  below  the  standard.  Hie 
monitored  violations  during  the  fourth 
quarta  of  1963  and  first  quarter  of  1964 
are  attributed  to  the  burning  of  non- 
commerdal  fuel  oil  in  combination  with 
malfanctiomng  control  equipment. 

To  maintain  the  standard,  NJDEP  is 
revising  the  pennits  (conmstent  with  the 
modefaig  TCsnlts)  for  Ddco  Rraiy  to 
reflect  ennsaion  rates  no  greater  dian 
twice  the  stack  test  rates.  There  are  19 
stacks  at  the  Ddco  Remy  fadlity 
eodttiqg  lead:  to  date.  15  oftiiese  stacks 
have  been  tested;  dw  emission  rates 
allowed  by  the  pennits  are  substantially 


higher  than  the  emission  rates  actually 
observed  during  stack  tests.  In  addttion. 
if  the  stack  test  emission  rates  ftR*  die 
four  stacks  that  are  to  be  tested  in  the 
fall  of  1966  are  substantially  lower  tiian 
permitted  rates,  the  peimits  iar  these 
stacks  will  also  be  revised.  These 
permits  will  be  incorporated  into  the 
SIP. 

•  Notional  Smelting  (lead  smelter] — 
National  Smelting  has  permanently 
ceased  operations,  and  all  of  the 
facility's  operating  permits  have  been 
terminated  by  the  State. 

•  Federated  MetaJs  (secondary  lead 
smelter] — Federated  Metals  has  also 
permanently  ceased  operations,  and  all 
of  its  operating  perauts  have  been 
terminated  by  the  State. 

•  USMR  (secondary  copper 
smelto-}— As  a  part  of  its  Lead  SIP,  New 
Jersey  has  submitted  an  Administrative 
Consent  Order  that  it  issued  to  USMR 
requiring  specific  control  measures  to 
result  in  90  percent  control  efficiency  of 
fugitive  wnissions  Modelling  of  the 
facility  had  slunwn  that  implementatiaa 
of  the  measures  contained  in  this  Order 
should  have  provided  for  attainment  of 
the  lead  standards  in  its  vicinity.  To 
confirm  this  demonstration,  two  ambient 
monitors  were  establiahed  near  the 
predicted  point  of  maximum  impact 

However,  it  is  now  apparent  that  this 
denumstration  of  attainment  was 
inaccurate  and  that  additional  control 
measures  are  needed  at  this  location. 
This  is  because,  despite  the 
implenentatifm  of  all  control  measures 
contained  te  the  New  Jersey  Order, 
violations  continae  to  be  monitored. 
Therefore.  EPA's  proposed  approval  of 
the  SPs  control  strategy  with  regard  to 
USMR  has  been  shown  to  be  based  on 
an  apparendy  erroneous  demonstration 
of  attainment. 

Because  this  information  has  only 
recendy  come  to  light  and  because  on 
March  4. 1988.  an  NJDEP  Administrative 
OrdCT  dted  USMR  for  a  number  of 
violations  (which  collectively  represent 
violations  of  NJDEP  regulatimis.  permit 
conditions,  terms  of  the  1964  Consent 
Order,  and  <rf  die  New  Jersey  Air 
PoUntifm  Control  Act).  EPA  is  not  taking 
action  today  on  the  SIP  widi  respect  to 
the  Borou^  of  Carteret  where  USMR  is 
located. 

The  prindpal  provisions  of  the  March 
4, 1986  Administrative  Order  require 
diat  USMR  submit  to  the  NJEffiP  (i) 
inventory  and  operationa]  information 
on  its  refining  and  smelting  activity, 
indudiag  its  anticipated  closure  date 
(October  1, 1986),  (ii)  an  analysis  of  its 
past  present,  and  fiiture  staffing  levels 
for  its  saehing  and  refining  operations, 
and  (iii)  a  workplan  (and  time  schedule 
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for  its  implementation),  prepared  by  an 
independent  lead  consultant,  by  which 
USMR  will  achieve  and  maintain  the 
ambient  air  quality  standard  for  lead. 

In  addition,  USMR  is  required  to  (i) 
hire  a  second  independent  consultant 
who  will,  pending  NJDEP  approval, 
conduct  stack  emissions  testing  of  the 
cupola  stack  for  ten  parameters, 
including  lead,  and  (ii)  install  four 
additional  high-volume  ambient  air 
samplers,  the  filters  of  which  will  be 
analyzed  for  lead  and  other  pollutants. 

As  a  result  of  the  Administrative 
Order,  EPA  expects  to  receive  from  the 
State  a  revised  control  plan  for  this 
source.  At  that  time,  EPA  will  provide  in 
the  Federal  Register  an  opportunity  for 
public  comment  on  the  State's  submittal. 
However,  if  after  December  30, 1987  the 
State  fails  to  provide  the  expected 
control  plan,  EPA  will  propose  a  federal 
strategy. 

•  Dupont  (lead  gasoline  additive 
manufacturer) — Modelling  performed  by 
the  State  predicted  marginal  attainment 
of  the  standards  in  the  vicinity  of  the 
Dupont  facility.  The  State  is  operating 
an  ambient  monitor  in  the  vicinity  of  the 
facility  to  confirm  the  attainment  status. 
Monitoring  data  for  the  last  two  quarters 
of  1985  and  the  first  quarter  of  1986 
shows  attainment  of  the  standards  in 
the  vicinity  of  the  facility. 

•  Heubach  (lead  chromate  pigment 
manufacturer)— Modelling  by  the  State 
of  the  allowable  emission  rates  listed  in 
the  facility's  operating  permit  predicted 
a  violation  of  the  lead  standards.  The 
facility  indicated  that  the  emission  rates 
used  by  the  State  in  its  dispersion 
modelling  were  much  higher  than  actual 
values.  As  in  the  case  with  Delco  Remy, 
the  State  elected  to  carry  out  a  "RACT- 
plus  studies"  investigation  for  Heubach 
in  order  to  confirm  the  attainment  status 
of  this  facility  and  implement  additional 
controls  if  necessary. 

The  study  was  completed  in  )anuary 
1986  and  submitted  to  EPA  by  N)DEP  on 
February  28, 1986.  Based  on  the  findings 
that  RACT  has  been  adequately 
demonstrated,  emission  rates  have  been 
quantified,  monitored  ambient  levels  are 
below  the  standard,  and  dispersion 
modelling  predicts  total  concenb-ations 
below  tiie  standard,  the  "RACT-plus 
study"  results  show  that  lead  air  quality 
standards  have  been  and  will  continue 
to  be  attained  in  the  vicinity  of  the 
Heubach  plant.  Therefore,  it  does  not 
appear  that  any  orders  or  additional 
control  measures  are  necessary. 

However,  the  State  is  revising  the 
facility's  operating  permit  (consistent 
with  the  modelling  results),  lowering 
allowable  emissions  limits  to  reflect 
actual  or  stack  test  rates.  These  permits 
will  be  incorporated  into  the  SIP.  Also, 
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ambient  lead  monitoring  will  be 
continued  in  the  vicinity  of  the  plant. 

•  Rollins  (watte  chemical 
incinerator)— -The  State's  analysis 
revealed  negligible  fugitive  emissions 
and  predicted  no  violation  of  the  lead 
standard  as  a  result  of  the  emissions 
from  the  Rollins  facility. 

UI.  Public  Comments 

A.  Introduction 

During  the  public  comment  period 
established  by  its  December  29, 1983 
proposal,  EPA  received  comments  from 
five  commentors.  As  a  result  of  EPA's 
February  25, 1985  reproposal,  comments 
were  received  from  two  commentors.  A 
majority  of  the  issues  raised  by  the 
commentors  on  the  December  29, 1983 
proposal  were  resolved  by  the  State  in 
its  supplemental  submittals  prior  to  the 
EPA's  February  25, 1985  reproposal. 
Comments  are  summarized  and 
discussed  in  this  Section  of  today's 
notice.  j 

B.  Comments  on  the  December  29, 1983 
Proposal 

1.  Resource  Recovery  Facilities 

Comment:  The  SIP  does  not  provide 
for  adequate  control  strategies  for  lead 
emissions  from  resource  recovery 
facilities.  The  projected  emission 
inventory  does  not  specify  the  locations 
of  planned  resource  recovery  facilities 
or  the  ambient  air  quality  impact  of  their 
lead  emissions. 

Response:  The  New  Jersey  Lead  SIP 
requires  that,  prior  to  the  issuance  of  an 
operating  permit  to  a  new  resource 
recovery  facility,  it  be  evaluated  to 
demonstrate  that  the  impact  of  its 
emissions  will  not  cause  a  violation  of 
the  lead  standards.  These  facilities  are 
subject  to  provisions  of  State  regulations 
contained  in  the  SIP  (e.g.,  Subchapters  8, 
13,  and  18)  and  EPA  Prevention  of 
Significant  Deterforation  (PSD) 
regulations,  40  CFR  Part  52,  which 
prevent  construction  of  a  facility  that 
will  cause  a  violation  of  air  quality 
standards. 

Comment:  Resource  recovery  facilities 
are  planned  for  the  most  densely 
populated  counties  in  the  State.  The 
same  populations  that  have  been  subject 
to  high  lead  concentrations  from  a 
variety  of  sources  will  again  be  subject 
to  additional  emissions  released  from 
these  facilities.  A  study  should  be 
conducted  to  determine  if  densely 
populated  areas  are  a  desirable  location 
for  resource  recovery  facilities  from  the 
standpoint  of  lead. 

Response:  As  previously  noted,  before 
any  resource  recovery  facility  receives 
an  operating  permit,  the  facility  has  to 
demonstrate  that  it  will  not  cause  a 


violation  of  the  ambient  standards  for 
lead  or  other  pollutants. 

Comment-  EPA  should  establish  an 
interim  date  for  reexamination  of  the 
New  jersey  Lead  SIP.  requiring 
submittal  of  an  entire  new  Lead  SIP  by 
the  State  with  public  comments,  if  more 
than  three  resource  recovery  facilities 
are  in  operation  before  1994. 

Response:  A  revision  to  the  SIP  may 
be  required  if,  under  provisions  of 
section  110(a)(2)(H)  of  the  Clean  Air 
Act,  the  plan  is  foimd  "substantially 
inadequate."  Because,  as  discussed 
earlier,  the  SIP  contains  an  adequate 
mechanism  for  analyzing  the  impact  of 
new  sources,  such  a  finding  appears 
unlikely. 

Comment-  The  State's  "RACT-plus 
studies"  program  for  Heubach  fails  to 
consider  the  potential  lead  emissions 
from  the  Essex  County  resource 
recovery  facility  as  a  possible  area 
source  in  its  assessment  of  ambient  lead 
concentrations. 

Response:  As  stated  earlier,  before  a 
resource  recovery  facility  can  operate, 
the  State  must  determine  the  impact  of 
its  emissions.  Modeling  done  of  the 
Essex  County  resource  recovery  facility 
has  shown  that  ambient  concentrations 
of  lead  at  ground  level  will  be  "less  than 
significant"  and  thus  need  not  be 
specifically  considered  in  the  Heubach 
"RACT-plus  studies." 

2.  Stationary  Source  Control  Meastu^s 

Comment-  In  determining  needed 
control  measures,  the  State  inspected 
Federated  Metals  during  curtailed 
operations  and  calculated  fugitive 
emissions  without  returning  to  the 
facility  when  it  was  operating  at  full 
capacity.  The  State  failed  to  take  into 
account  that  Federated  Metals  is 
adjacent  to  a  densely  populated 
residential  neighborhood  and  is  in  an 
area  already  exposed  to  high 
concentrations  of  lead  and  subject  to 
additional  impacts  from  heavily  traveled 
roadways  and  the  plaimed  Essex 
Coimty  resource  recovery  facility. 

Response:  Federated  Metals  has 
permanentiy  ceased  operations  and  all 
operating  permits  have  been  terminated. 

Comment  The  State  has  not 
evaluated  Alpha  Metals.  Inc..  Jersey 
City;  Campbell  Soup  Co..  Camden;  El 
DuPont  de  Nemours  and  Co..  Newark- 
and  Rollins  Environ^l^ntal  Services, 
Inc.,  Logan  Townshipior  actual  lead 
emissions  and  ambient  lead 
concentrations.  The  SIP  states  that  these 
facilities  are  permitted  to  emit  more 
than  five  tons  per  year. 

Response:  The  SEP  demonsti-ates  that 
the  lead  standards  will  be  attained  and 
maintained  in  the  vicinity  of  all 
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significant  point  sources  that  emit  26 
tons  or  more,  or  ia  the  case  ef  certain 
specified  lead  sonrce  categories,  five 
tons  per  year  or  vaan.  The  SIP  identifies 
and  evaluates  five  sources,  as 
previously  mentioned,  whidi  included 
Heubach  (formerly  EJDupont  de 
Nemours).  In  addition,  the  State 
identified  Rollins  as  a  "potential" 
significant  sotuce  requiring  review. 
Modeling  based  on  stack  test  results 
and  assuming  no  fiigitive  emissions 
based  on  site  inspection  predicted  no 
violation  of  the  ambient  standards  for 
lead  in  the  vicinity  of  the  facility.  Under 
EPA  guidelines,  ^ha  Metals  and 
Campbell  Soup  are  not  considered  to  be 
significant  point  sources,  and  thus  no 
formal  demonstration  of  attainment  is 
necessary. 

Comment-  The  Lead  SIP  refers  to  five 
point  sources  aa  major  potential 
violators  of  the  lead  standard.  However, 
the  SIP  contains  no  strategy  for  dealing 
with  these  sources.  Although  five 
separate  consent  orders  axe  to  be 
negotiated  with  these  sources,  it  is  not 
apparent  what  these  orders  wio  require 
of  the  sources  or  what  effect  they  will 
have  on  lead  emissions. 

Response:  The  five  pohit  sources  that 
this  comment  refers  to  are:  (1)  Delco- 
Remy.  (2)  National  Smelting,  (3)  USMR. 
(4)  Federated  Metals,  and  (5)  DuPont 
See  section  II  of  today's  notice  for  a 
discussion  of  each  source. 

3.  Air  Quality  Monitoring 

Comment  The  State  has  not 
committed  to  carrying  out  all  of  the  data 
collection  activities  necessary  to 
provide  an  accurate  picture  of  the  extent 
of  lead  pollution  in  New  Jersey.  The  SIP 
contains  inadequate  air  monittHing  data 
and  information  on  fugitive  emissions. 

Response:  The  State  operates  ambient 
monitors  in  the  vicinity  of  all  significant 
sources  located  in  New  Jersey.  Lead 
monitors  are  in  place  at  Heubach. 
USMR.  Delco  Remy.  National  Smelting, 
and  DuponL  In  addition,  lead  monitors 
are  also  located  in  many  urban  areas 
including  Trenton,  Jersey  City.  Newark. 
Clifton.  Union  City.  Pennsauken  and 
Camden.  (Monitoring  for  lead  was 
discontinued  at  the  Camden  site  as  of 
lime  3a  1984.) 

Comment  Having  only  one  monitor  at 
Military  Park  in  downtown  Newark  is 
not  adequate  to  measure  the  air  quality 
of  Essex  County.  The  State  has 
■dentified  four  point  sources  that  are  of 
concern  in  Essex  Connty:  Heubach, 
Federated  Metals,  Essex  Metal  Alloy, 
and  Arlington  Lead  Burning.  Nothing  in 
the  SIP  indicates  that  the  State  knows 
what  the  air  quality  in  the  Ironbound 
Oislrict  of  Newark  actually  is. 


Response:  The  lead  monitor  at 
Militaiy  Paric.  Newark  is  representative 
of  a  large  part  of  Newark,  where  high 
concentrations  of  lead  can  occur  due  to 
emissions  from  mobile  and  industrial 
sources.  The  SIP  describes  the 
procedures  used  to  demonstrate  that  all 
areas  of  New  Jersey  will  attain  the  lead 
standards.  These  procedures  include 
consideration  of  both  monitoring  and 
modelling  data,  lliey  are  usefal  for 
indicating  attainment  of  the  lead 
standards  in  all  parts  of  Newark  and  the 
remainder  of  Essex  County. 

Comment  The  SIP  ignores  obvious 
pollution  hot  spots.  For  example,  there  is 
no  monitoring  in  the  Bayway  area  of 
Elizabeth. 

Response:  The  SIP  addresses  all  areas 
of  the  State  where  high  lead  emissions 
could  cause  violations  of  the  lead 
standards.  The  procedures  that  the  State 
used  to  demonstrate  statewide 
attainment  of  the  standards  is  described 
in  this  document. 

Comment  The  State  has  too  few 
monitors  to  measiuv  lead  emissions 
fiom  mobile  sources  and  no  sampling 
program  to  measure  re-entrained 
highway  dust  Areas  most  affected  by 
lead  emissions  from  mobile  sources 
have  not  been  identified. 

Response:  Monitors  that  reflect  traffic 
oriented  lead  e^qwsure  are  located  in 
Newark,  Union  City,  Clifton,  Trenton, 
Jersey  City,  and  Pennsauken.  The 
Cliftoa  and  Pennsauken  mraiitors  are 
specifically  sited  near  major  roadways 
to  measure  lead  emissions  fiom  mobile 
sources  and  re-entrained  highway  dust. 
These  monitors,  which  are  primarily 
affected  by  motor  vehicles,  have  shown 
a  downward  trend  in  lead 
concentrations  and  have  recorded  no 
violations  of  the  standards  since  1979. 

Comment  Modelling  at  Dupont  shows 
marginal  attainment  in  the  vicinity  of 
this  facility.  Consequently,  the  State 
should  commit  to  installation  of  a 
monitoring  network. 

Response:  An  ambient  monitcx'  for 
lead  has  been  sited  in  the  vicinity  of  the 
Dupont  facility.  The  monitor  shows 
attainment  of  the  standard  in  the 
vicinity  of  the  facility. 

4.  Mobile  Source  Control  Measures 

Comment  The  SIP  depends  on  the 
federal  phase  down  of  lead  in  gasoline 
for  the  reduction  of  lead  from  mobile 
sources,  but  without  data  to  support  this 
assumption  or  without  adopting 
additional  control  strategies. 

Response:  The  State's  legal  authority 
to  regulate  the  amount  of  lead  in  fuels  is 
restricted  under  section  211  of  the  Clean 
Air  Act.  A  new  lead  standard  of  0.10 
gram  of  lead  per  leaded  gallon  of 
gasoline  (gplg)  became  effective  on 


January  1, 1966  (an  interim  standard  of 
0.50  gplg  had  become  effective  on  July  1, 
1985).  Prior  to  July  1. 1985  the  standard 
was  1.10  gplg.  In  view  of  this  schedule,  it 
is  acceptable  for  the  State  to  assume 
that  a  redaction  in  lead  emissions  from 
motor  vehicles  would  occur  without  a 
New  Jersey  control  strategy.  Data  from 
the  Chffon  and  Peimsauken  monitors 
will  be  used  to  confirm  this  assunqition. 

Comment  The  SIP  fails  to  determine 
the  effectiveness  of  the  New  Jersey 
Inspection  and  Maintenance  (I/M) 
program  in  |Meventing  misfueling.  The 
State's  intentions  to  promulgate 
"undefined"  anti-tampering  and  anti- 
misfueling  regulations  at  some 
"imdetennined"  point  in  the  future 
makes  reviewing  these  regulations 
impossible. 

Response:  The  State's  I/M  program 
serves  to  control  the  amount  of  carbon 
monoxide  and  hydrocarbons  emitted 
from  motor  vehides.  Fueling  with  leaded 
gasoline  in  vehicles  designed  for 
unleaded  gasoline  poisons  the  catalytic 
converter,  thereby,  increasing  the 
hydrocarbon  and  carbon  monoxide 
emissions  by  more  than  400  percent. 
Therefore,  an  I/M  program  in  and  of 
itself  can  deter  motorists  from 
misfueling. 

Under  provisions  of  recently 
promulgated  revisions  to  Subchapter  15, 
"Control  and  Prohibition  of  Air  Pollution 
from  Light-Duty  Gasoline-Fueled  Motor 
Vehicles,"  New  Jersey's  anti-tampering 
program  started  in  December,  1985  and 
will  be  phased-in  through  May  1987. 
1982  and  newer  vehicles  are  now 
covered:  on  January  1, 1987. 1979-1981 
vehides  will  be  included  and  on  May  1, 
1987  it  will  include  1975  and  later 
vehicle  models.  The  antitampehng 
inspection  consists  of  a  visual  check  of 
the  catalytic  converter  and  the  fuel  neck 
inlet  restrictor.  (The  restrictor  is  a 
device  that  prevents  the  use  of  the 
larger-sized  nozzle  that  dispenses 
leaded  gasoline.)  Motorists  tampering 
with  their  fuel  neck  inlet  restrictor  or 
catalytic  converter  are  required  to 
replace  their  catalytic  converter. 

Comment  A  recent  audit  by  EPA  at 
four  private  garages  showed  that  three 
of  the  garages  had  not  failed  any 
vehicles  for  excess  emissions.  State 
inspection  stations  have  20  to  25% 
emission  failure  rates.  It  is  difficult  to 
predict  if  this  "indifferent"  attitude  by 
the  private  garages  toward  emissions 
will  also  prevail  in  the  anti-tampering 
inspection. 

Response:  Beginning  May  1, 1985  all 
garages  in  the  private  inspection  system 
must  use  the  high  quality  test  equipment 
specified  in  Subchapter  15.  The 
mandatory  recording  on  a  tape-cassette 
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of  each  emission  test  and  the  printing  of 
test  results  for  the  motorist  helps  to 
ensure  adequate  quality  control.  In 
addition,  all  garages  must  have 
mechanics  who  are  certified  in  vehicle 
emissions  testing.  The  State  will 
continue  to  audit  the  activities  of  the 
private  garages. 

Comment  Every  vehicle  should  be 
inspected  at  a  State  inspection  station  at 
least  every  other  year  to  ensure 
compliance  with  requirements  of  the  1/ 
M  program. 

Response:  The  purpose  of  allowing 
private  garages  to  perform  inspections 
was  to  reduce  waiting  lines  and  alleged 
overcrowding  at  the  State  inspection 
stations.  EPA  approved  this 
modification  to  the  New  Jersey  I/M 
program  as  meeting  Clean  Air  Act 
requirements. 

5.  General  Comments 

Comment  The  National  Smelting 
facility  has  been  shut  down.  The  State 
should  take  prompt  action  in  cleaning  up 
the  remaining  slag  heaps,  which  have 
been  modelled  to  predict  an  ambient 
lead  concentration  of  0.8  fig/m*.  The 
State  could  use  the  $600,000  held  in 
escrow  from  an  earlier  consent  order 
with  the  facility  to  fund  the  clean-up. 

Response:  It  is  our  understanding  that 
the  State  is  considering  the  possibility  of 
using  the  escrow  funds  for  the  purpose 
of  removing  the  remaining  slag  heaps. 

Comment:  EPA  required  that  the  State 
revise  three  existing  State  air  pollution 
regulations  (Subchapters  8, 13  and  18)  to 
adequately  provide  for  the  review  of 
new  sources.  The  State's  failure  to  adopt 
final  regulations  as  part  of  the  SIP  does 
not  give  adequate  opportunity  for  public 
participation. 

Response:  The  final  revisions  to 
Subchapters  8, 13,  and  18  have  been 
submitted  to  EPA  as  part  of  the  Lead 
SIP.  The  public  was  given  an 
opportunity  to  comment  during  a  public 
hearing  held  prior  to  the  adoption  of  the 
revisions  of  these  regulations. 

Comment  Issues  affecting  air  quality 
in  the  Ironbound  District  of  Newark 
have  been  ignored  in  the  SIP.  Recent  soil 
sampling  in  the  Ironbound,  conducted 
by  EPA  as  part  of  its  dioxin 
investigation,  have  revealed  lead 
concentrations  in  soil  to  be  as  high  as 
1600  milligrams  per  kilogram.  Also,  the 
heavy  traffic  in  the  Ironbound  District 
would  contribute  to  excessive  amounts 
of  lead  from  vehicle  exhaust  emissions 
and  from  "kicking  up"  dust  and  dirt  in 
which  lead  has  been  entrained. 

Response:  The  State  is  operating 
ambient  monitors  in  Newark  which  are 
affected  by  lead  emissions  from 
industrial  and  mobile  sources.  EPA  finds 
these  ambient  monitors  to  be  an 


adequate  indication  of  the  air  quality  in 
Newark,  and  finds  that  the  State  has 
submitted  an  adequate  demonstration 
for  the  attainment  of  the  lead  standards 
for  the  City  of  Newark.  In  addition, 
although  the  State  has  conducted  some 
soil  sampling,  soil  sampling  is  not 
required  by  EPA  as  part  of  a  State's 
demonstration  for  the  attainment  and 
maintenance  of  the  lead  standards. 

In  general,  EPA  regulations  and  policy 
required  the  State  to  demon:,  trate 
attainment  and  maintenance  of  the  lead 
standards  only  in  the  vicinity  of 
significant  souraes  and  where  violations 
have  been  measured  with  ambient 
monitors.  The  State  has  met  these 
requirements. 

C.  Comments  on  the  February  25, 1985 
Reproposal 

1.  Stationary  Source  Control  Measures 

Comment:  Instead  of  performing 
"RACT-plus  studies"  for  Delco  Remy, 
and  Heubach,  the  State  should  develop 
and  implement  emission  control 
strategies  immediately  for  these  two 
facilities.  This  urgent  need  results  from: 

•  Monitoring  data  which  showed  a 
measured  quarterly  average 
concentration  at  the  Delco  Remy  facility 
of  2.12  ;xg/m'  for  the  fourth  quarter  of 
1983  and  1.73  /ig/m'for  the  first  quarter 
of  1984. 

•  A  State  estimated  lead 
concentration  at  the  Heubach  facility  of 
7.0  M8/m» 

EPA  allows  a  "RACT-plus  studies" 
approach  to  SIP  development. 

Response:  In  cases  where  RACT  is  in 
place  and  a  demonstration  of  attairunent 
of  the  air  quality  standards  is 
inconclusive,  EPA  allows  a  "RACT-plus 
studies"  approach  to  SIP  development. 
The  "RACT-plus  studies"  approach 
consists  of:  (1)  A  justification  that  the 
levels  of  emission  controls  in  existence 
or  adopted  constitute  RACT,  (2)  a 
determination  of  any  additional 
emission  points  that  may  possibly  be 
controlled  and  potential  control 
measures  that  go  beyond  RACT,  and  (3) 
an  air  monitoring  network.  Delco-Remy 
and  Heuoach  both  have  RACT  level 
emission  controls  and  air  monitors  in 
place.  The  cause  of  the  measured  and 
modelled  violations  are  thereby  being 
determined  so  that  control  measures  can 
be  selected  and  implemented. 

Comment  The  State  proposes  to  have 
by  January  1986  control  measures  that 
will  lead  to  attainment  of  the  lead 
standards  in  the  vicinity  of  both  the 
Heubach  and  Delco-Remy  facilities. 
Thus,  under  the  6IP,  control  measures 
will  not  be  implemented  until  one  year 
prior  to  the  attainment  deadline,  lliese 
control  measures  should  have  been 


selected  in  time  for  submission  in  the 
SIP  so  that  the  public  could  review  and 
comment  on  them  in  sufficient  time  for 
changes  to  be  made  prior  to  the 
attainment  deadline. 

Response:  The  cause  of  the  violations 
and  the  necessary  control  strategies  wi" 
be  determined  and  implemented  earliei 
than  the  attainment  deadline.  (Note. — 
Attainment  is  required  by  1988.)  Public 
review  and  comment  will  be  necessary 
if  any  SIP  revision  is  needed. 

Comment  The  State  uses  general  and 
imprecise  language  to  describe  the 
ambient  air  monitoring  program  for 
Dupont;  the  cursory  reference  in  the 
Lead  SIP  does  not  appear  to  conform  to 
the  rather  specific  condition  established 
by  EPA. 

Response:  In  the  operation  of  the  air 
monitor  at  Dupont,  toe  State  will  follow 
the  sampling  and  analytical  procedures 
as  outlined  in  EPA's  regulations  found  ii 
40  CFR  Part  58.  EPA  finds  this  air 
monitoring  protocol  to  be  adequate  for 
obtaining  air  monitoring  data. 

2.  General  Conmients 

Comment  The  SIP  emphasizes 
proposed  anti-tampering  regidations  as 
a  means  of  significantly  reducing  the 
incidence  of  misfueling  in  New  Jersey. 
These  proposed  regidations  include  a 
test  paper  examination  for  the  presence 
of  lead  in  the  vehicle  exhaust,  which 
would  then  enable  the  inspector  to 
detect  misfueling.  However,  revisions  to 
Subchapter  15  adopted  on  June  5, 1985 
did  not  include  the  lead  test  paper 
procedure  as  a  mandatory  screening 
procedure. 

Response:  Plumbtesmo  paper  is  a 
litmus  type  paper  which  can  be  used  to 
detect  lead  deposits  In  the  tailpipe  of 
vehicles  designed  to  use  unleaded 
gasoline.  A  positive  result  indicates  that 
the  car  has  used  leaded  gasoline 
sometime  in  the  past 

It  is  EPA's  understanding  that  the 
State  has  studied  the  use  of  such  paper 
for  possible  future  incorporation  into  its 
anti-tampering  program.  NJDEP  is 
preparing  a  written  report  describing 
this  study.  The  State's  failure  to 
incorporate  a  plumbtesmo  test  in  its 
initial  anti-tampering  program  does  not 
invalidate  the  attainment  demonstration 
in  the  New  Jersey  Lead  SIP. 

Comment  The  SIP  should  include  an 
explicit  State  commitment  to  allocate 
appropriate  financial  and  staff  resources 
to  obtain  the  reduction  of  lead  emissions 
at  existing  lead  soimses.  In  the  past, 
there  have  been  assertions  that  the  State 
lacks  the  staff  and  finances  to  imdertake 
enforcement  actions  under  particular 
environmental  laws.  To  avoid  this 
possibility  in  the  future  with  regard  to 
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existing  sources  of  lead  emissions,  the 
State  should  now  make  these 
commitments  explicit  in  the  SIP  and 
thereby  ensure  enforcement  in  the 
future. 

Response:  Each  year.  EPA  awards  to 
the  State  air  pollution  control  grant 
funds  for  implementing  the  State's  air 
pollution  control  program.  As  part  of 
this  process,  the  State  develops  a 
comprehensive  work  plan  that  reflects 
the  priorities  established  by  EPA  and 
the  State.  This  process  will  help  to 
ensure  that  adequate  resources  are 
available  for  complying  with  the 
provisions  of  the  Lead  SIP. 

Comment:  The  State  has  committed 
itself  to  a  schedule  for  adopting 
regulations  that  incorporates  maximum 
allowable  lead  emission  linaitations 
(Subchapter  6)  and  regulations  to  govern 
the  combustion  of  liquid  fuels 
(Subchapter  19),  as  required  by  EPA. 
However,  these  regulations,  which  are 
an  essential  part  of  any  enforcement 
strategy,  should  be  adopted  before 
approval  of  the  Lead  SIP.  Otherwise,  a 
vital  control  element  is  left  to  fiiture 
development,  without  any  present 
means  of  assessing  its  actual  or 
potential  effectiveness  to  reduce  lead 
emissions. 

Response:  EPA  did  require  the  State 
to  adopt  regulatory  changes  to 
Subchapters  6,  8, 13,  and  18.  With  the 
exception  of  Subchapter  6,  these  have 
been  submitted  to  EPA.  Subchapter  6 
would  limit  emissions  from  the  Heubach 
and  Delco  Remy  facilities  in  the  event 
such  limits  are  determined  necessary. 
The  date  for  revisions  to  Subchapter  6  is 
deferred  until  after  the  completion  of  the 
"RACT-plus  studies"  to  allow  the  State 
to  determine  the  speciRc  controls  which 
may  be  necessary.  In  addition,  EPA 
accepts  June  30, 1986  as  an  appropriate 
date  for  the  adoption  of  Subchapter  19 
since  EPA  did  not  require  its  adoption 
as  a  measure  to  attain  and  maintain  the 
standards  for  lead. 

Comment:  A  significant  amount  of 
material  has  not  yet  been  submitted  to 
EPA  by  the  State.  This  material  should 
now  be  available  to  the  public  for 
review  and  comment.  As  such,  EPA 
should  formally  extend  the  comment 
period  to  allow  for  review  and  comment. 

Response:  Submittals  that  were 
received  from  the  State  following  the 
end  of  the  formal  comment  period  were 
not  available  for  public  review  and 
comment.  Even  though  the  majority  of 
the  Lead  SDP  was  available  prior  to  the 
end  of  the  comment  period,  EPA 
extended  the  comment  period  for  the 
two  commentors  who  requested  such  an 
extension.  These  two  commentors 
provided  the  only  comments  received  on 


EPA's  February  25, 1985  Federal  Register 
notice  of  proposed  rulemaking. 

D.  Comments  on  USMR 

1.  Comments  on  the  December  29, 1983 
Proposal 

Comment-  Present  operations  and 
controls  at  USMR  were  evaluated  by  the 
State  and  the  faciUty  and 
recommendations  for  the  development 
of  state-of-the-art  controls  have  been 
incorporated  into  the  consent  order 
which  now  governs  the  operations  at 
USMR.  Extensive  modellGig  conducted 
by  USMR  and  the  State  have  indicated 
that,  upon  completion  of  the  items 
required  by  the  consent  order,  USMR 
will  operate  within  the  emissions  limits 
proposed  or  enforced  by  the  State.  In 
addition,  since  the  signing  of  the  consent 
order,  USMR  has  complied  with  the 
terms  of  the  order. 

Response:  EPA  agrees  that  USMR  has 
completed  all  measures  to  control 
emissions  bora  the  cupola  stack  as  set 
forth  in  the  consent  order.  Ho«vever,  as 
mentioned  in  section  II  of  today's  notice, 
because  of  continued  measured 
violations  of  the  lead  standards, 
additional  control  measures  appear 
necessary. 

Comment:  The  reliance  on  consent 
orders  instead  of  specific  emission 
standards  violates  the  Clean  Air  Act 
requirements  that  SIPs  be  specific  and 
enforceable.  In  addition,  the  use  of  a 
consent  order  for  USMR  is  unworkable, 
based  on  the  history  of  USMR's 
compliance  with  control  permits  and 
consent  order  deadlines. 

Response:  Consent  orders  are  a 
legally  enforceable  means  of  assuring 
the  reduction  of  emissions  from  specific 
stationary  sources.  See  section  II  of 
today's  notice  for  a  discussion  of  USMR. 

2.  Comments  on  the  February  25. 1985 
Reproposal 

Comment-  USMR  has  submitted  air 
quality  data  to  the  Slate  from  monitoring 
conducting  from  July  through  September 
1984.  The  data  is  part  of  an  October  1984 
report  entitled.  "Air  Quality  Assessment 
of  USMR/AMAX  Stack  and  Fugitive 
Process  Emissions."  The  USMR  smelter, 
however,  was  not  in  operation  during 
most  of  July,  nor  in  August,  September, 
October  or  November.  In  addition, 
USMR  admits  that  an  on-site  audit  of 
one  monitor,  during  this  period,  revealed 
a  discrepancy  in  its  flowrate.  TTierefore. 
statistics  or  data  derived  prior  to  the 
approval  of  the  monitoring  protocol 
should  not  be  used  or  incorporated  into 
the  SIP. 

Response:  This  monitoring  data  is  not 
part  of  the  SIP  and  was  not  relied  on 


when  developing  control  strategies  for 
USMR. 

Comment  USMR  is  sampling  only  on 
every-third-day  instead  of  every  other 
day  as  specified  in  the  monitoring 
protocol 

Response:  The  monitoring  protocol 
has  been  changed  to  reflect  an  every- 
third-day  sampling  frequency.  Every- 
third-day  monitcning  is  twice  as  often  as 
EPA  regulations  require  and  provides 
sufficient  data  to  determine  the  ambient 
concentration  of  lead. 

Comment-  The  State  should  establish 
more  stringent  review  procedures  or 
have  an  independent  party  review  the 
monitoring  being  done  by  USMR  at  its 
facility. 

Response:  The  State  has  committed 
initially  to  analyzing  aU  samples  taken 
at  USMR.  and  will  determine,  after  two 
calendar  quarters  of  data  has  been 
analyzed,  whether  a  less  exhausting 
spot  check  analysis  will  be  sufficient  for 
maintaining  quality  control.  This 
procedure  provides  sufficient  oversight 
of  the  USMR  monitoring  program. 

Comment  The  two  monitors  that  EPA 
required  to  be  estabUshed  at  USMR  will 
not  reflect  maximum  emissions  impact. 

Response:  The  air  monitoring  sites 
established  by  the  State  and  USMR 
meet  EPA's  requirement  in  that  they  are 
located  "near  sites  predicted  by 
dispersion  modeling  to  experience  the 
maximum  impacts  of  the  facility's 
emissions."  "The  predicted  peak 
concentration  is  located  in  the 
waterway  between  Staten  Island  and 
New  Jersey,  the  Arthur  Kill.  The  only 
oft-plant  and  non-water  location  where 
violations  are  predicted  by  modelling  is 
across  the  Arthur  Kill  on  Staten  Island. 
Monitoring  was  not  found  to  be  possible 
in  this  area  since  it  is  an  active  landftll 
and  no  stable  site  could  be  found. 
However,  New  York  State  has  sited  an 
ambient  monitor  on  Staten  Island  near 
the  landftll.  The  existing  on-plant  USMR 
monitoring  sites  are  closer  to  the 
location  of  the  predicted  peak 
concentration  than  other  off-plant  sites 
that  are  on-land,  including  the  Fresh 
Kills  UndfiU. 

Comment-  The  monitoring  practices  at 
USMR  should  conform  to  a  final 
protocol,  including  a  more  complete 
monitoring  capability.  No  monitoring 
data  should  be  accepted  until  EPA  and 
the  public  review  the  monitoring 
protocol  and  it  becomes  part  of  the  SIP. 

Response:  EPA  finds  that  USMR's 
protocol,  as  contained  in  the  SIP,  is 
acceptable.  The  pubhc  was  given  an 
opportimity  to  comment  on  the 
monitoring  protocol  for  USMR  during 
EPA's  December  29, 1983  and  February 
25. 1985  proposed  actions. 
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Coatmaitt'  In  addition  to  tiw  two 
monitors  that  are  part  of  the  SIFs 
aonitoriag  protocol  for  the  USMR 
facility.  USMR  operates  two  other 
monitors.  Previous  monitoring  revealed 
that  some  of  the  highest  concentrations 
of  pollutants  were  recorded  during 
various  periods  at  the  northwest 
monitor  as  a  result  of  sea  breeze  effects, 
thermal  internal  boundary  layer  (TIBL] 
effects,  downwash,  inversions  and  wind 
direction  during  the  warmer  weather. 
EPA  should,  therefore,  require  the  use  of 
these  two  additional  monitors  at  USMR 
or  similar  ooes  off-site. 

Response:  The  national  ambient  air 
quality  standards  for  lead  are  based  on 
a  quarterly  average.  Although  high  daily 
average  concentrations  can  occur, 
quarterly  average  concentrations  are 
predicted  to  be  lower  at  the  sites  to  the 
west  of  the  facility,  where  the 
commentor  suggest  the  two  additional 
monitors  be  sited. 

CommenL  It  is  not  clear  whether  the 
Climatological  Dispersion  Model  (CDM) 
used  by  the  State  to  estimate  lead 
concentrations  in  the  vicinity  of  USMR 
incorporated  the  sea  breeze  effects  from 
southeasterly  winds,  or  whether  it  even 
has  the  capacity  to  do  so.  If  the  CDM 
model  is  not  capable  of  considering 
specific  meteorological  conditions  at 
USMR.  then  the  conclusion  that  the  peak 
impact  will  occur  500  meters  east  of  the 
facility,  may  be  a  significant  error.  This 
may  be  especially  true  where  trapping 
of  pollutants  occur  because  of  various 
conditions  other  than  westeriy  winds. 

Response:  The  meteorological  data 
used  by  the  State  is  representative  of 
the  area  around  USMR.  EPA  has 
reviewed  the  modelling  done  by  the 
State  for  its  Lead  SIP  and  EPA  is 
confident  that  the  modelling  predicts  the 
correct  area  for  the  peak  concentrations 
from  lead  emitted  by  USMR. 

Comment:  USMR  will  be  utilizing  the 
two  monitors  that  are  located  on  USMR 
property.  Because  they  are  located  on 
plant  property,  the  two  monitors  are  not 
necessarily  in  the  ambient  air,  as 
defined  by  EPA.  The  State  may, 
therefore,  have  to  relocate  these 
monitors. 

Response:  The  two  monitors  are 
sufficiently  close  to  the  boundary  line  of 
the  USMR  plant  property  to  be 
representative  of  the  air  outside  of  the 
plant 

Comment:  The  State  monitored  total 
suspended  particulates  (TSP)  at  the 
Carteret  Sewage  Treatment  plant  until 
at  least  1980.  Very  significant 
concentrations  of  TSP  were  measured  at 
this  site.  If  the  site  is  still  available  it 
should  be  utilized  as  part  of  the 
manitoting  that  is  to  be  conducted  under 
the  Lead  SIP.  If  the  site  is  no  loager 


available,  another  site  sltouid  be  located 
in  Carteret  to  measure  TSP  and  lead 
concentrations. 

Response:  The  State  operates  a 
National  Air  Monitoring  Station  for  TSP 
at  the  Carteret  Sewage  Treatment  Plant, 
it  will  be  available  for  SIP  monitoring 
for  TSP.  Since  the  monitoring  sites  near 
USMR  are  near  the  area  of  peak 
concentration,  monitoring  for  lead  at 
Carteret  is  not  needed. 

Comment:  The  SIP  states  that  the 
USMR  consent  order  will  result  in  a  90 
percent  reduction  in  fugitive  emissions, 
but  no  percentage  reduction  is  specified 
in  the  consent  order.  The  SIP  does  not 
include  an  evaluation  of  actual  controls 
to  be  used  at  VSMR  and  their  emissions 
reduction  potential. 

Response:  See  section  II  of  today's 
notice  for  a  discassion  of  USMR. 

Comment:  EPA  should  consider  the 
recent  data  in  an  April  report  prepared 
by  USMR  that  contains  the  monitoring 
data  that  covers  the  period  of  October 
1984  through  December  1984.  The  data 
in  the  report  demonstrates  a  dramatic 
exceedence  of  die  lead  standards  in  the 
vicinity  of  USMR  and  should  be 
considered  prior  to  the  approval  of  the 
SIP. 

Response:  See  section  II  of  today's 
notice  for  a  discussion  of  USMR. 

IV.  Conclusion 

Based  on  its  review  of  the  submitted 
documents  and  the  comments  received, 
EPA  finds  that  the  New  Jersey  SIP 
adequately  provides  for  the  attainment 
and  maintenance  of  the  air  quality 
standards  for  lead  in  all  areas  of  New 
Jersey  with  the  exception  of  the  Borough 
of  Carteret.  Therefore.  EP.'^  is  today 
approving  the  New  Jersey  Lead  SIP  for 
the  entire  Slate  with  the  exception  of 
this  borough.  When  the  State  submits  a 
revised  control  plan  for  USMR.  EPA  in 
another  Federal  Register  notice  will 
propose  action  on  this  specific  part  of 
the  SIP. 

At  that  time,  the  public  will  have  an 
opportunity  to  comment  on  the  State's 
submittal.  However,  if  the  State  after 
reasonable  time  fails  to  provide  the 
expected  control  plan.  EPA  will  propose 
a  federal  strategy. 

Today's  action  is  being  made  effective 
immediately  sinoe  the  SIP  revision  being 
approved  is  already  in  effect  and  EPA's 
approval  imposes  no  additional 
regulatory  burden. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major."  Because  full 
approval  is  not  being  taken,  today's 
action  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

Under  section  »07(bKl)  of  the  Clean 
Air  Act,  petition*  for  judicial  review  of 


this  action  mnst  be  flied  in  the  VS. 
Court  of  Appeals  forttie  appropriate 
circuit  within  80  days  of  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2}.). 

List  of  Subjects  in  40CFR  Part  52 

Air  pollution  control.  Lead,  and 
Incorporated  by  references. 

Note. — Incorporation  by  reference  of  the 
State  bnplementation  Han  for  the  State  of 
New  Jersey  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  October  31, 138& 

Lee  M.  Thomas. 

Administrator.  EnviFontneatai  Protection 
Agency. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40.  Chapter  I.  Subchapter  C,  Part 
52,  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  FF— New  Jersey 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7VM)l-7642. 

2.  Section  52.1570  paragraph  (cj  is 
amended  by  adding  new  paragraph 
(c](38)  as  follows: 

§52.1570    MmtMcatlonofpiaa 


(c)  *  •  * 

(38J  The  New  Jersey  State 
Implementation  Plan  for  attainment  and 
maintenance  of  the  lead  standards  was 
submitted  on  May  1  and  August  15, 1984, 
and  on  April  22,  April  29,  May  17,  and 
July  16, 1985  by  the  New  Jersey 
Department  of  Environmental 
Protection. 

(ij  Incorporated  by  reference: 

(A)  Revisions  to  N.J.A.C.  7:27-8, 
"Permits  and  Certificates,"  effective 
April  5, 1985. 

(B)  Revisions  to  N.J.A.C.  7:27-13, 
"Ambient  Air  Quality  Standards," 
effective  June  25, 1985. 

(C)  Revisions  to  N.J.A.C.  7:27-18, 
"Control  and  Prohibition  of  Air  Pollution 
from  New  or  Altered  Sources  Affecting 
Ambient  Air  Quality  (Emission  Offset 
Rule),"  effective  Marth  11, 1985. 

{DJ  A  July  16, 1985  letter  from  the 
Department  of  Environmental 
Protection;  with  attaAment  of  letter 
dated  July  15. 1985.  contains  schedules 
for  revising  N.f.A.C.  7:27-6,  "Cootrbl  and 
Prohibition  of  Particles  from 
Manufacturing  Process."  to  incorporate 
maximum  allowable  emission  rates  for 
lead  and  for  adopting  a  neW  section. 
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N.J.A.C.  7:27-19,  to  govern  the 
combustion  of  liquid  fuels,  if  necessary. 

(E)  "RACT-plus  studies"  to  determine 
strategies  to  eliminate  violation  of  the 
lead  standards  in  the  vicinity  of 
Heubach,  Inc..  Newark  and  Delco  Remy, 
New  Brunswick  will  be  completed  by 
November  1, 1985  and  control  measures 
will  be  selected  by  January  1986. 

(ii)  Additional  material: 

(A]  Narrative  submittal  of  the  Lead 
SIP,  including  attainment  demonstration, 
air  quality  data  and  summary  of  both 
current  and  projected  lead  emissions. 

3.  Section  52.1580  is  amended  by 
adding  to  the  table  the  pollutant  lead, 
"Pb."  in  a  new  last  column  and  by 
adding  a  new  footnote  e,  as  follows 
(footnote  a.  is  republished): 

§52.1580    Attalnniwit  datM  f or  natkMWl 
standante. 


Air  quaMy  oonfrd  ragion  wid 


Iniaratala  AOCR: 
TtwCMyoUaneyOty 


VoA-ConMcdcut 


nanilndw  o(  Hudnn  County  tn- 

dudbig  J«wy  CHy). 
Th*  CNy  o(  Nawak  (mm  of  ttw 

Garden  SMa-PirinMy). 
TIN  cay  of  Mawartt  (mutt  t*  *m 

Qanlan  SMa  Pafkway). 

The  Oly  o«  Etatfwth 

Tha  CHy  of  Lindan . 

Tha  Botaugh  a(  Cartaf*... 

Tha  Townahip  of  Woodhridga 

Tha  Oly  ol  Pailh  Anboy 

Tha  a«y  ol  Pattraon .. 

Tha  Cl^  o«  Hackanaaek .. 

Tha  ToKin  of  MonMown... 

The  Borough  ol  Somarvile 

Tha  cay  of  Aibwy  Pwk 

Tha  Borough  of  Fraahcki 

Ramalndar  ol  AOCR 

MatropoWan    mimMftm 
AOCR: 

The  Oly  of  Camden 

Tha  Oly  of  Trenton 

The  CMy  of  Butngtan „. .. 

The  Borough  of  Panna  Qrowe 

Remainder  of  AOCR 

New  Jeraey  Iplraitale  AQCRr 

The  CUy  of  BiMgeton 

The  CHy  of  AOanlic  Oty 


Tama  Rwar  (portion  of  Dover  Towrv 
■Np). 

neiwaindei  of  AQCR....._ _. 

Nonhatal    PannayNvM-Upper   Oala- 
ware  Valley  intarstala  AOCR. 


PoftHM 


Pb 


a.  Air  quality  levels  presently  attain 
standards  or  area  is  unclassiflabie. 
*        •        •        •        * 

e.  Attainment  date  to  be  specified  in 
future  plan  submittal. 

4.  Section  52.1605  is  amended  by 
revising  the  entries  for  Subchapter  8, 13 
and  18  to  the  table  as  follows: 

$52.1605    EPA— •pprovwtNtw  Jersey 
rtguiatfons. 


SUM  reguleton 


Slale  ellecttve  dale      EPA  approved  daw 


Conmenls 


SiOchepler   e,     •Pemiile   and   CarMi-    Apr  5.  1985 Mov.  25,  1966. 

*****  51  FH  42573. 

•  •  .  . 

S«*chapler   13,  •AmbwH  Air  QuaMy    June  29,  1965 Nov  25,  1966. 

^*'''***'*"  51  FR  42573 

• 

S«*>c»»p«er  18,    •Coolrol  and  Piohfcl.    Sapl  8,  1960 Apr  15  1961  46 

lion  of  Air  PoBulion  from  New  or  fr  21986 

Aileiad  Sourcea  Anecting  Amtiiert 

Air  QuaMy  in  Nonattainmenl  Areaa 

(Effllerion  Oltaet  Rule)"  (excapl  a* 

noted  Mgardmg  eecttom  18.1  and 

iS^eXD). 
Subchapter  18,    "Conkol  and  ProNbl-    Urn.  11,  1965 Nov  25  1968 

lion  of  A»  PolMion  Iram  New  or  i;,  ™  *«7, 

AHared  Souroee  AHedmg  Ambiem  *'  ^  *^^^ 

Air  OuaKy  (Eminion  Oflael  Rule)". 


TYw  tlvfinNKyis  of 
mcraaae,"  in  H18.1,  and  i8.2«eXi) 
are  daapproved.  FederaKy  promul- 
gated raguMon*  (40  CFR 
52i57a<0,  publshed  at  46  FR 
21996  on  Apr.  15.  1961)  are  wpk- 
caUe. 

The  approval  of  Ma  version  ol  Sut>- 
chepter  18  only  relatee  to  the  review 
of  meior  touroat  of  lead  and  the 
review  ol  aylieani  increeces  of 
lead  emimone  at  maior  lources 
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40  CFR  Part  190 
[ANRFRL-3117-e] 

Denial  Of  Petitions  by  the  American 
Mining  Congress  Regvding 
Environmental  Radiation  Standards  at 
Uranium  MiUs 

AOENCY:  Environmental  Protection 
Agency. 

action:  Denial  of  petitions  for 
reconsideration. 

SUMMARY:  This  notice  announces  the 
Agency's  decision  to  deny  petitions  of 
the  American  Mining  Congress  (AMC) 
regarding  explication  of  the 
environmental  radiation  standards  at  40 
CFR  Part  190  to  uranium  mills. 

ADOHESSES:  Docket  R-82-2  containing 
material  relevant  to  this  action  is 
located  in  the  U.S.  Environmental 
Protection  Agency  (EPA),  Central 
Docket  Section,  Room  WSM-2903B,  401 
M  Street  SW.,  Washington,  DC  20480. 
The  docket  may  be  inspected  between  8 
a.m.  and  4  p.m.  on  weekdays. 

FOR  FURTHER  tMPORMATION  CONTACT: 

Allan  C.B.  Richardson,  Office  of 
Radiation  Pros^ms  (ANR-460),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  Telephone  202- 
475-0620. 

SUPPLEMENTARY  INFORMATION:  In 

October  1980.  the  AMC  petitioned  EPA 
to  reopen  rulemaking  proceedings  for 
the  purpose  of  reconsidering  the 
Agency's  environmental  radiation 
standards  for  nuclear  power  operations 
(40  CFR  Part  190)  as  they  apply  to 
uranium  mills.  The  AMC  fiulher 


requested  EPA  to  stay  the  effective  date 
of  these  standards  at  uranium  mills 
pending  consideration  of  its  petition 
(hereinafter  referred  to  as  the  Petition). 
The  standards  had  been  promulgated  by 
EPA  in  Jaunary  1977  (42  FR  2858. 
January  13, 1977)  and  were  to  become 
effective  at  uranium  mills  in  December 
1980.  In  April  1981,  EPA  denied  AMC's 
request  for  a  stay,  based  on  a 
preliminary  finding  that  the  request  for 
reconsideration  was  not  likely  to  be 
granted. 

In  July  1985,  the  AMC  submitted  an 
additional  petition  (hereinafter  referred 
to  as  the  Further  Petition)  to  EPA  citing 
additional  reasons  for  reopening 
rulemaking  proceedings. 

The  Petition  is  based  on  several 
assertions,  which  may  be  summarized 
as  follows: 

1.  Important  new  information 
developed  since  the  promulgation  of  40 
CFR  Part  190  shows  that  the  application 
of  these  standards  to  uranium  mills  is 
not  cost-effective.  This  information 
requires  EPA  to  revise  these  standards 
so  that  only  cost-effective  controls  are 
required  at  uranium  mills. 

2.  The  health  risks  from  uranium 
milling  operations  are  quite  small  and 
do  not  support  a  need  for  the  standards. 

3.  Hie  rulemaking  record  was 
inadequate  to  support  the  standard  of  25 
millirem  to  the  whole  body  or  any  organ 
(except  the  thyroid)  of  any  member  of 
the  public. 

The  Further  Petition  contained 
additional  assertions,  which  may  be 
summarized  as  follows: 

4.  A  subcommittee  of  EPA's  Science 
Advisory  Board  reviewed  the  risk 
assessment  methodology  used  for 
setting  standards  under  the  Clean  Air 
Act  and  made  significant  criticism  of 
EPA's  assessments  which  are  germane 
to  reassessment  of  these  standards. 
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5.  The  EPA  rdied  on  the  radiation 
protection  principle  that  exposures  to 
radiation  should  be  "as  low  as 
reasonably  achievable"  (ALARA).  This 
reliance  in  a  standard-setting  process  is 
incorrect  The  EPA  must  also  make  a 
threshold  finding  of  signiflcant  risk 
before  it  can  issue  health  standards. 

6.  The  EPA  did  not  consider  risk 
evtioiatea  developed  by  prestigious 
adentific  groups  in  developing  these 
radiation  protection  standards. 

7.  The  results  of  a  court  case  reveal 
that  a  25  milliram  dose  (the  value  of  one 
of  (he  ataiidMds}  is  maignificant  in 
terms  of  average  exposure  to  natural 
background  radiation. 

8.  The  standards  at  40  CFR  Part  190 
are  inconsistent  with  principles  of 
radiation  protection  recommended  by 
National  Cooncil  on  Radiological 
Protectiaa  aad  MeastircBients  {NCRP} 
and  adopted  by  EPA  in  a  related 
regulatory  context  Also,  these 
standards  are  inconsistent  with  the 
recommendatioos  of  the  International 
Commission  on  RadiologiGa]  Protection 
(ICRP). 

The  EPA  has  reviewed  each  of  these 
contentions  in  detail.  This  review 
included  a  re-evaluation  of  risks  and 
control  technology  costs.  We  have  also 
considered  the  results  of  a 
comprehensive  study  by  the  Nuclear 
Regoiatory  Commission  fNRC).  the 
Generic  Environmental  Impact 
Statement  on  Uranium  Milling  fNRCOO), 
and  the  results  of  recent  NRC 
experience  in  implementing  flte  40  CFR 
Part  190  standards  at  uranium  mills. 

Baaed  on  this  review.  w«  have 
reached  the  foUoiving  conclusions: 

1.  The  petitions  contain  no  new 
information  related  to  risk  assessment, 
the  cost  of  emission  control,  or 
compliance  aassessment  which 
warrants  reopening  the  rulemaking 
proceedings.  Without  this  standard,  the 
dose  to  persons  near  uranium  mills  is 
estimated  to  be  about  200  mrem/yr  to 
the  lung  [from  airborne  particulates, 
primarily  uranium  from  yellowcake 
drying  operations),  and  about  300  mrem/ 
yr  to  the  bone  (from  windblown 
particulates  from  the  tailings)  (EPA79b). 
The  EPA  considers  the  level  of  risk  from 
such  doses  to  be  significant  and  not 
minimal.  A  reanalysis  confirms  EPA's 
conclusion  in  1977  that  uranium  mills 
can  meet  the  40  CFR  Part  190  standards 
at  reasonable  cost.  The  EPA  established 
the  standards  based  on  protection  of 
Irath  individuals  and  populations.  The 
limit  of  25  mrem/yr  was  chosen  based 
on  an  analysis  of  effects  on  populations 
and  on  assuring  that  risk  to  individuals 
is  linited  (EPATSa). 

Comparison  of  doses  from  various 
sources  to  background  radiation  may  be 


useful  to  set  priorities  for  efforts  to 
reduce  their  contributions  to  hazards  to 
public  health  (to  the  extent  that  they  are 
avoidable),  but  thfey  are  not  useful  for 
deciding  the  appropriate  level  of  control 
for  a  specific  source.  That  decision  must 
be  based  upon  the  specifics  peculiar  to 
the  type  of  source  under  consideration, 
as  was  done  in  the  case  of  the  standards 
at  40  CFR  Part  19a 

2.  The  petitions  contain  no  new 
information  regarding  the  rulemaking 
record  which  warrants  reopening  of  the 
proceedings.  The  procedures  used  by 
EPA  in  setting  the  standards  were 
reasonable  and  pnoper  and  we  find  no 
basis  for  the  contention  that  the 
administrative  reoord  was  inadequate  to 
support  the  standards.  The  questions 
raised  by  the  EPA-s  Science  Advisory 
Board  were  adequately  answered  in  an 
EPA  publication  entitled 
"Radionuclides.  Response  to  Comments 
for  Final  Rules.  Volume  11"  and  do  not 
change  the  conclusions  of  EPA's 
analysis.  That  analysis  also  included  die 
recommendations  of  other  scientific 
groups  whenever  they  were  apfdicable. 

3.  The  limit  proposed  by  NCRP  is  not 
a  primary  standard,  but  is  incorporated 
as  a  variance  to  the  Clean  Air  Act 
standards.  Such  variances  may  be 
granted  by  the  Administrator  of  EPA  if 
they  are  properly  justified.  However,  in 
the  case  of  uranium  mills,  the  data 
collected  since  40  CFR  190  was 
promulgated  indicate  that  uranium  mills 
can  generally  coiqply  with  the  40  CFR 
Part  190  standards  without  undue 
difficulty. 

With  respect  to  the  use  of  ICRP 
recommendations  for  risk  weighting 
factors.  EPA  calculated  risk  directly  in 
its  analysis,  while  ICRP's  risk  factors  do 
so  in  the  calculation  of  "effective  dose." 
In  either  case,  for  analysis  of  risk,  the 
results  are  comparable.  EPA  notes  that 
the  40  CFR  Part  190  standard  is  not 
exclusively  a  risk-based  standard,  but 
included  other  considerations  that  are 
independent  of  the  choice  of  weighting 
factors.  Therefore,  it  was  not  relevant 
whether  or  not  the  ICRP  weighting 
factors  were  used  in  the  analysis  for  the 
40  CFR  Part  190  standards. 

The  aniaysis  supporting  these 
conclusions  is  provided  in  a  separate 
document  entitled  "Analysis  of  the 
American  Mining  Congress'  Petitions  for 
Reconsideration  asd  Revision  of  40  CFR 
Part  190  Stwidards  and  for 
Postponement  of  Affective  Date."  This 
analysis  has  been  placed  in  the  docket 
and  a  limited  number  of  copies  are 
available  for  distrttMition  to  the  public 
upon  request 


Conclusion  I 

For  the  reasons  stated  above,  these 
petitions  to  reopen  the  rulemaking 
proceeding  for  the  ptnpose  of 
reconsidering  40  CFR  Part  190  as  it 
applies  to  uranium  mifls  are  denied.  The 
previous  denial  of  AMCs  request  for  a 
stay  of  the  effective  d»te  of  these 
standards  at  uranium  mills  is  reaffirmed 

Dated:  November  13, 19B6. 

).  Craig  Potter. 

Assistant  Administrator  for  Air  cmd 
Radiation. 

(FR  Doc.  «6-26514  Filed  11-24-86;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  PART  64 


[Docket  No.  FEMA  67-37] 

National  Flood  Insurance;  Suspension 
of  Community  EllgiWIty 

AOENCV:  Federal  Emeigency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  fiood  insuFance  has 
been  authorized  under  die  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
prograai.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  tMTES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  MFORMAtlOM  CONTACT: 

Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Plara,  500  C 
Street.  Southwest.  Rooln  416, 
Washington,  DC  20472« 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 

purchase  flood  insureuwe  at  rates  made 
reasonable  through  a  Bederai  subsidy.  In 
return,  communities  a^ea  to  adi^t  and 
administer  local  floodidain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  ai  laai,  fu  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
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coverage  as  authorized  wider  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplam  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suqiended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  coomiunity.  However,  some  of  these 
communities  may  adcqit  and  submit  the 
required  documentatioB  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  tuspenrion  of 
thec<mununities  wiU  be  published  in  the 
Fedend  Register.  In  ihe  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appn^ate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Fed«al  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  tu-eas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  Tbe  date  of  the 
flood  map,  if  one  has  been  published,  is 


indicated  in  the  third  Gdumn  of  the 
table.  No  direct  Federal  finpnrja] 
assistance  (except  aasistance  pursuant 
to  the  OiaasterRelief  Act  of  1074  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  ittvpnttitf^m 
of  boUffiags  in  the  identified  ipecial 
flood  hazard  area  of  comnnmities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emei^gency  Management  Agency's  initial 
flood  insarance  map  of  the  cmnmunity 
as  having  ffood-jHtme  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  9S-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  commumties 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  pubiic  procedure  under  5  U.S.C 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month,  90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provisioD  of  5  U.S.C 
605(b).  the  Administratw,  Federal 
insurance  AdministratioB.  FEMK 


hereby  certifies  that  this  nde  if 
promulgated  wiH  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insarance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  ihe  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significaiM  economic  impact.  Any 
economic  impact  results  from  the 
commtmitjr's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insarance — floodplains. 

PART  64— (AMENDED] 

1.  TTie  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  el  seq., 
Reorganization  Pian  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S64.6    LM of eHgMe communities. 


ConMcaout:   HMInd.  ci«  at   HMhad 

Counly. 


lew   Voftc    Fknla.   wt^e   m,    Onhm 
County. 


Kenktdqc    CMi  Cm%, 
IV 


awets 


2102718 


Eftaotva  dMM  «l  auiwialian/i 


•i  Ml*  of  flood 


LaiayaMa      County,      uninoorparatad 

araaa. 
Baknont.  vMaga  ol.  UMvaaa  CauMy._ 


vn 


•<*»aa:  Andooar.  dlyof.  Bular  CoMdy. 


Parmytyania. 

Arena,    borough    ol.    WenmoirtMid 

County. 
Gftaaa,   lommtip   a(,   aamMtaaa 

County. 
Ongan.  kMMMp  ol,  CMOS  Oawdy_. 

OiiiWa.  JmaHah  m.  fayatw  Caw%_ 

Onar    Oaati.    loimd^i    ot, 
Coinly. 


5502238 


4306716 


<2 15)86 


Juna  Sa  187B.  Emr»:  A»t  SB.  WTZ.  ftag.;  Ow.  4,  ISM.  Suip„ 
My  28.  WTS.  Enm^  Dae.  4.  1985.  Rag.;  Oac  4.  1866^  Su^_„ 
t»m  13. 1876,  Cnwig..  Oac.  4,  1888,  Rag.;  Oac  4.  1886.  Sow— 

Mar.  16.  J878.  Eiaan^;  Dae.  4.  »88.  Hag.;  Oat  4.  1888.  Suip_. 
Mar.  10.  1872.  Cmarg.;  Sapt  15,  1876.  Reg.;  Oac.  4.  1886.  Su^i.. 
*djf  25.  1975,  Enwg.:  Dae.  4.  1868.  R«.;  Oac  4.  1806.  Sg»_. 

Pat).  7,  1977,  Bnav.:  Oac  4. 1866,  Rag.;  Dae.  4.  1986.  Smp 


Apr.  8, 1976.  Enarg.;  Oac.  1. 1886.  Rm.;  Dw.  1. 1986L  S«p- 
Oa  3. 1975.  EiMrg.;  Dec  1, 1888.  Rag;  Oac  1. 1888.  9>m>- 
Apr.  6,  1877.  Emarg.;  Oac  1.  1986,  Rag.;  Dae  1. 1686,  S«v_ 
Mk.  8.  1965.  Emaig^  Oac  1. 1886^  Rag^  Oac  1. - 
Ama  2.  lOTB.  GMai«.:  Dec  1. 1886.  Rag.:  Dec  1,  1886,  t 


SpacW  flaod  tiantd  awaa  idantliad 


July  1.  i«7a  July  1,  1874  SapL  29.  1978, 
and  Oac  4. 1886. 


Mar.  22.  1874.  Jvie.  11.  1978.  and  Dec 
4.  1966. 


Aug  5,  1977  and  Dec.  4,  1966.. 


Jan.  16,  1*74.  Mqr.  14.  1976.  and  Dae  4. 

1986. 
Dec  27,  1874,  Sept  15,  1878,  and  Dec 

4.  1968. 
May  17.  1974,  May  21.  1876  and  Oac  4, 

1986. 


Aug  6.  1976,  Aug  2,  1977  wid  Dec.  4, 


Aug  9.  1974,  May  7,  1978  and  Dec  1, 

1066 
Apr.  4,  1875  and  Oac  1,  1986 


Nov.  6.  1874.  July  23.  1978  and  Dec  1, 

1966. 
Jan.  31,  1975.  M».  18.  1878  and  Oac  1. 

1866 
Jan.  31,  1875  and  Oac  1,  1986 


Oac  4.  1986 
Da 
Do. 

Do. 

Do. 
Da 

Do. 

Do. 
Do. 
Do. 
Da 

Do. 
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HaraM  T.  Duryae, 

Administrator,  Federal  Inaurance 
Administration. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

IPR  Docket  No.  86-63;  FCC  86-429 

Amataur  Radio  Servica;  Examination 
Credit  for  Written  Elements 

AQENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rules. 


SUMMARY:  This  document  adopts  rules 
to  allow  re-examination  credit  for 
written  elements  passed  during  a 
previous  amateur  operator  examination. 
These  rules  are  being  adopted  in  order 
to  allow  volunteer-examiner 
coordinators  and  volunteer  examiners 
greater  latitude,  and  to  give  applicants 
additional  examination  opportunities. 
EFFECTIVE  DATE:  December  1, 1986. 
subject  to  Office  of  Management  and 
Budget  approval  of  associated  changes 
to  FCC  Form  610. 

ADDRESS:  Federal  Communications 

Commission.  1919  M  Street  NW., 

Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Borkowski,  Special  Services 

Division.  Private  Radio  Bureau,  (202) 

632-4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  PR  Docket  No.  88-63, 
adopted  October  6, 1986,  and  released 
November  7, 1986. 

The  full  text  of  the  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcript  Services,  (202) 
857-3800.  2100  M  Street  NW.,  Suite  140. 
Washington,  DC,  20037. 

Summary  of  Report  and  Order 

In  the  Notice  of  Proposed  Rule 
Making  in  this  proceeding,  51  FR  6446, 
February  24, 1986,  the  Commission 
proposed  rules  to  allow  re-examination 
credit  for  written  elements  passed 
during  an  otherwise  unsuccessful 
amateur  operator  examination.  This 
Reportaad  Order  adopts  rules  which 
effectuate  the  proposal. 


Until  these  rules  were  adopted,  credit 
could  only  be  given  for  telegraphy 
examination  elements.  Adoption  of 
these  rules  provides  volunteer-examiner 
coordinators  (VEC's)  and  volunteer 
examiners  (VE's)  greater  latitude.  It  also 
permits  an  applicant  to  take  a  written 
element  before  a  telegraphy  element. 

Amateur  service  rules  were  amended 
to  clarify  that  Novice  system  VE's  are 
not  required  to  issue  a  CertiHcate  of 
Successful  Completion  of  Examination 
(CSCE)  upon  an  applicant's  successful 
completion  of  Elements  1(A)  or  2. 
Instead,  an  applicant  may  now  receive 
examination  credits  for  Elements  1(A) 
and  2  from  the  administering  VE's  by 
producing  a  photocopy  of  a  pending 
apphcation  which  indicates  the  person 
has  qualified  for  a  Novice  operator 
license. 

A  newly  filled  out  FCC  Form  610  will 
still  be  required  each  time  a  person 
takes  an  amateur  operator  examination. 
If  the  examination  results  in  eligibility 
for  a  new  or  up^aded  license, 
administering  VE's  and  the  coordinating 
VEC  review  and  forward  the 
application. 

The  FCC  held  that  since  the  CSCE  is  a 
valid  document  for  telegraphy  element 
credit,  it  should  prove  equally  valid  for 
written  element  credit.  Suggestions  that 
the  CSCE  should  be  altered  to  prevent 
possible  misuse  were  rejected.  The  FCC 
said  it  had  no  substantial  evidence  of 
any  significant  misuse  of  the  CSCE's  for 
telegraphy  element  credit. 

The  rules  adopted  herein  require  • 
modification  of  FCC  Form  610. 
Specifically,  they  require  new  VE 
certifications  and  new  instructions  to 
applicants  and  VE's  in  Section  II.  These 
rule  changes  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  to  impose  a  new  or 
modified  information  collection 
requirement  on  the  public. 
Implementation  of  any  new  or  modified 
requirement  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act.  A  copy 
of  the  modified  FCC  Form  810  we  are 
adopting  has  been  placed  in  the  docket 
file  associated  with  this  proceeding.  It  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.  Washington,  DC. 

In  accordance  with  section  805  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  605),  we  oeriify  that  these  rule 
changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  these 
entities  may  not  use  the  Amateur 
service  for  commercial  radio 
communications  (See  47  CFR  97.3(b)). 


Ordering  Clauses 


Accordingly,  IT  IS  ORDERED  that 
under  the  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended  (47  U.S.C.  154(i)  and  303(r)), 
Part  97  of  the  Commission's  rules  is 
amended  as  set  forth  below.  These  rule 
changes  are  effective  December  1, 1986, 
contingent  upon  Offlce  of  Management 
and  Budget  approval  of  the  changes  to 
FCC  Form  610  also  adopted  herein. 

It  is  further  ordered,  subject  to  the 
approval  of  the  Office  of  Management 
and  Budget,  that  FCC  Form  610  is 
revised  as  set  forth  in  the  docket  file 
associated  with  this  proceeding. 

List  of  Subjects  in  47  Part  97 

Amateur  radio;  Examinations. 

The  collection  of  informahon 
requirement  contained  in  these  rule 
changes  has  been  sdbmitted  to  OMB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  Persons 
wishing  to  comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  Federal  Qommunications 
Commission. 
William  J.  Tricaiico, 
Secretary. 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97-AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  Part  97 
continues  to  read:     I 

Authority:  46  Stat.  1066, 1082,  as  amended: 
47  U.S.C.  154,  303.  Inteipret  or  apply  48  Stat 
1064-1068, 1081-1105,  a*  amended;  47  U.S.C 
151-155, 301-609,  unless  otherwise  noted. 

2.  Paragraph  (b)  of  S  97.25  is  revised  to 
read: 

§  97.25    Examination  credit 


(b)  Upon  presentation  of  a  certificate 
of  successful  completion  of  an 
examination  (see  §  97.28(e)]  for  any 
examination  element  examiners  shall 
give  applicants  for  amateur  radio 
operator  licenses  examination  credit  for 
any  element  that  has  been  successfully 
completd  within  the  previous  365  days. 
Examiners  shall  give  applicants  credit 
for  Elements  1(A)  or  2  upon  presentation 
of  a  photocopy  of  FCC  Form  610  which 
has  been  submitted  to  the  FCC 
indicating  the  applicant  has  qualified  for 
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the  Novice  operator  license  wfthin  the 
previous  365  days. 
***** 

3.  Paragraph  (e)  of  §  97.28  is  revised  to 
read: 

997.28    Examination  administration. 

(e)  A  certificate  of  successful 
completion  of  an  examination  will  be 
issued  by  the  examiners  to  an  applicant 
who  successfully  completes  an 
examination  element  coordinated  by  a 
VEC  under  Subpart  I.  A  certificate  is 
valid  for  a  period  of  365  days  from  the 
date  of  its  issaance. 
***** 

|FR  Doc.  86-28485  Filed  11-24-86;  &-45  am] 
BUJiM  eooc  «rn-ov« 


DEPARTMENT  OF  TRAMSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

49  CFR  Part  541 

[Dodtet  No.  TB4-01;  Notica  11] 

Hnal  UsUng  of  High  Theft  Unea  for 

1987  Modal  Yaan  Motor  Vehlda  Theft 
Preventton  Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule;  technical 
amendment. 


SUMMARY:  This  agency  has  completed 
all  of  its  actions  for  determining  which 
carlines  will  be  subject  to  the  marking 
requirements  of  the  motor  vehicle  theft 
prevention  standard  for  the  1987  model 
year.  NHTSA  has  previously  published 
a  listing  of  those  carlines  which  were 
selected  as  high  theft  carlines  beginning 
with  the  1987  model  year.  However, 
some  of  the  carlines  selected  as  high 
theft  lines  are  nevertheless  not  subject 
to  the  theft  prevention  standard  for  the 
1987  model  year.  Three  1987  lines 
selected  as  high  theft  lines  are  not 
subject  to  the  theft  prevention  standard 
because  they  were  introduced  into 
commerce  before  the  effective  date  of 
the  theft  prevention  standard  (April  24, 
1986).  Twelve  cariines  have  received 
exemptions  from  complying  with  the 
requirements  of  the  theft  prevention 
standard  because  they  have  standard 
equipment  anti-theft  devices.  This  final 
Usting  is  intended  to  inform  the  public, 
particularly  law  enforcement  groups,  of 
the  carlines  that  are  subject  to  the 
marking  requirements  of  the  theft 
prevention  standard  for  the  1987  model 
year. 


EFFECTIVE  DATE:  This  listing  becomes 
effective  November  25, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  McLaughlin,  Office  of  Market 
Incentives.  NHTSA.  400  Seventh  Street 
SW..  Washington.  DC  20590  (202-366- 
4808). 

SUPPLEMENTARY  INFORMATKMi:  On 

October  24. 1985,  NHTSA  published  a 
new  Part  541,  Federal  Motor  Vehicle 
Theft  Prevention  Standard:  50  FR  43166. 
Part  541  sets  forth  perforaiance 
requirements  for  mscribing  or  affixing 
identification  numbers  into  or  onto 
covered  original  eqtupment  major  parts, 
and  the  replacement  par's  for  those 
original  equipment  parts,  on  all  vehicles 
in  lines  selected  as  high  theft  lines. 

Section  603(a)(2)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  2023(a)(2):  hereinafter  "the  Cost 
Savings  Act")  specifies  that  NHTSA 
shall  select  Ae  high  theft  lines  with  the 
agreement  of  the  manufacturer,  if 
possible.  Accordingly,  on  April  8. 1986. 
this  agency  publi^ed  a  listing  of  those 
lines  selected  as  high  theft  lines 
beginning  with  the  1987  model  year;  51 
FR  11919.  However,  that  notice  stated 
that  there  were  two  possible 
circumstances  in  which  a  carline  listed 
in  the  notice  would  not  be  required  to  be 
marked  in  accordance  with  the  theft 
prevention  standard  Cor  the  1987  model 
year. 

First,  three  of  the  hi^  theft  lines  had 
1987  models  introduced  into  commerce 
before  April  24. 1986.  the  effective  date 
for  Part  541.  For  the  purposes  of  Title  VI 
of  the  Cost  Savings  Act,  a  lines  model 
year  begins  on  the  day  on  which  a 
vehicle  in  that  line  is  introduced  into 
commerce  in  the  United  States.  The 
legislative  history  of  Title  VI  states, 
"The  (theft  prevention]  standard  cannot 
apply  to  a  car  in  the  middle  of  the  model 
year."  H.R.  Rep.  No.  1087,  98th  Cong.,  2d 
Sess..  at  11  (1984).  Accordingly,  this 
agency  has  concluded  that  if  a  1987 
model  year  version  of  a  carline  selected 
as  a  high  theft  line  was  introduced  into 
commerce  before  the  effective  date  of 
Part  541,  it  is  not  subject  to  the 
requirements  of  Part  541  during  the  1987 
model  year.  Such  lines  will,  however,  be 
subject  to  Part  541  beginning  in  the  1988 
model  year. 

Second,  section  605  of  the  Cost 
Savings  Act  (15  U.S.C.  2025)  provides 
that  a  manufacturer  may  petition  to 
have  a  high  theft  line  exempted  from  the 
requirements  of  Part  541,  if  the  line  is 
equipped  as  standard  equipment  with  an 
anti-theft  device.  The  exemption  is 
granted  if  NHTSA  determines  that  the 
standard  equipment  anti-theft  device  is 
likely  to  be  as  effective  as  compliance 
with  Part  541  in  reducing  and  deterring 


motor  v^icle  thefts.  NHTSA  has 
exempted  twdve  high  theft  lines  under 
this  statutory  provision. 

This  revised  listing  is  intended  to 
inform  the  publia  particularly  law 
enforcement  groups,  of  which  carlines 
are  subject  to  the  marking  requirements 
of  the  theft  prevention  standud  for  the 
1987  model  year.  This  hsting  does  not 
add  any  more  lines  to  the  group  listed  in 
the  April  8. 1986  notice  as  subject  to  Part 
541.  It  does,  however,  delete  some  lines 
from  that  listing.  Since  such  deletions  do 
not  impose  any  additional  obligations 
on  any  party,  bat  instead  rdieve  some 
manufacturers  from  compliance  with 
Part  541.  NHTSA  finds  for  good  cause 
that  this  notice  should  be  effective  as 
soon  as  it  is  pablished  in  the  Federal 
Register. 

NHTSA  also  finds  for  good  cause  that 
notice  and  opportunity  for  comment  on 
this  listing  ate  imnecessary.  All  of  the 
lines  listed  hraein  have  already  been 
selected  as  higji  theft  lines  m 
accordance  with  the  criteria  set  forth  in 
Title  VI  of  the  Cost  Savings  Act.  Further, 
all  of  the  lines  exempted  from  Part  541 
were  exempted  in  accordance  with  Title 
VL  PnbKc  comment  on  the  selections 
and  exemptions  is  not  contemplated  by 
Title  VI.  and  is  imnecessary  after  the 
selections  and  exemptions  have  been 
made  in  accordance  with  die  statutory 
criteria. 

Regulatory  Impacts. 

NHTSA  has  determined  tliat  this  rule 
deleting  some  previously  listed  lines 
from  the  Usting  of  those  subject  to  the 
requirements  of  the  vehicle  theft 
prevention  standard  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  As  noted  above,  the 
deletions  have  all  been  made  in 
accordance  with  the  provisions  of  the 
Cost  Savings  Act,  and  the 
manufacturers  of  the  deleted  lines  have 
already  been  informed  that  those  lines 
are  not  subject  to  the  requirements  of 
Part  541  for  the  1987  model  year.  This 
listing  does  not  actually  exempt  lines 
from  the  requirements  of  Part  541;  it  only 
informs  the  general  public  of  such 
exemptions.  Since  the  only  purpose  of 
this  final  listing  is  to  inform  the  public  of 
prior  final  agency  action  for  the  1987 
model  year,  a  full  regulatory  evaluation 
has  not  been  prepared. 

The  agency  has  also  considered  the 
effects  of  this  listing  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
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noted  above,  the  effect  of  this  notice  is 
simply  to  inform  the  pubhc  of  those  lines 
that  will  be  subject  to  the  requirements 
of  Part  541  for  the  1987  model  year.  The 
agency  believes  this  information  will  not 
have  any  economic  impact  on  small 
entities. 

Finally,  the  agency  has  considered  the 
environmental  impacts  of  this  rule,  in 
accordance  with  the  National 
Environmental  Policy  Act,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

PART  541— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  Part  541  is  amended  as  follows: 

1.  The  authority  citation  for  Part  541 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2021-2024.  and  2026; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Appendix  A  of  Part  541  is  revised 
and  Appendices  A-I  and  A-II  are  added 
to  read  as  follows: 

Appendix  A — Lines  Subject  to  the 
Requirements  of  this  Standard  . 


Manufacturer 

Subiect  Nnes 

BMW 

3— Cartine 

5— Cartme. 

6-Car1jne. 

7-Caiime 

Chiyslef _ 

Chrysler     Executive    Sedan/Umou- 

sne 

Chrysler  Fifth  Avenue/Newport 

Chrysler  Laser 

Chrysler  LeBaron/Town  &  Courtiy. 

Chrysler  LeBaron  GTS. 

Manufacturer 


Ferrari. 


Ford. 


General  Motors . 


Subiect  Nnes 


Honda 

Jaguar 

Maserati 

Mazda 

Mercedes-Benz 


Mitsubisht 

Porsche.. 

Reliant 

Saab 


□odge  Aries 

Oodge  Daytona. 

□odge  Diplomat 

Oodge  Lancer 

Dodge  600 

flymouth  Caravelle 

Rymouth  Gran  Fury 

Plymouth  Reliant 

•O"  Car 

Mondial  e. 

308 

328 

Ford  Mustang 

Ford  Thundertwd. 

Mercury  Capn 

Mercury  Cougar 

Lincoln  Contmentai 

Lincoln  Mark. 

Lincoln  Town  Car 

Merl(ur  Scorpio 

Merkur  XR4Ti. 

Buck  Electra. 

BUKk  LeSabre. 

Buck  Riviera 

Cadillac  DeVille. 

Cadillac  EkJorado. 

Cadillac  Seville 

Chevrolet  Camaro 

Chevrolet  Nova. 

Otdsmobile  Delta  68. 

Oldsmobile98 

Otdsmobile  Toronado. 

Ppntiac  BorwievHle. 

Pcntiac  Fiero 

Pcntiac  Firebird. 

Acura  Legend. 

XJ 

XJ-«. 

Ki-40. 

Biurbo 

Quattroporte. 

GIG 

626. 

190  D/E. 

200  E 

300  D/E 

300  TD 

300  SDL 

380  SEC/500  SEC. 

380  SEL/500  SEL. 

380  SL 

420  SEL. 

580  SEL. 

580  SEC. 

580  SL. 

Cordia. 

Tiedia. 

911 

938. 

SSI. 

900. 


Marwfacturer 


Subaru 

Toyota 

Volkswagen 


Subiect  lirtes 


9000. 

XT. 

Camry. 

Calica. 

CoroNa  ^Corona  Sport 

MR2 

Starlet 

Audi  Ouattro. 

Volkswagen  Cabriolet. 

Vokswagen  Rabbit. 

Volkswagan  Scirocco. 


Appendix  A-I — 1987  Lines  Introduced 
Into  Conunerce  Befoie  April  24, 1986, 
Which  Are  Not  Subject  to  the 
Requirements  of  This  Standard  Until  the 
1988  Model  Year 


Manufacturer 

Line 

Alfa  Romeo.    . 

Milano  t61 

Mazda 

RX  7 

Porscfie 

924S 

Appendix  A-II — Lines  Exempted  from 
the  Requirements  of  this  Standard 
Pursuant  to  49  CFR  Part  543 


Manufacturer 


Austin  Rover... 

Chrysler 

General  Motors 

Isuzu 

Mitsubishi 

Nissan 

Toyota 

Volkswagan 


Exempted  lines 


Sterling 

Chrysler  Conquest 

CadWacAHanle 

Chevrotd  CovMa 

Impulse 

Galant 

Starion 

ktaxima 

300  ZX 

Celica  Supra 

Cresaida 

AudiSOOOS 


Issued  on  November  20, 1966. 
Diane  K.  Steed, 
Administrator. 
(FR  Doc.  8&-28479  Filed  11-24-66;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlteting  Servica 

7  CFR  Part  1036 

(Docket  Nos.  AO-179-A49  and  AO-179- 
A49-R01] 

Milk  in  the  Eastern  Ohio-Westem 
Pennsylvania  Marketing  Area;  Decision 
on  Proposed  Amendments  to 
Tentative  Marketing  Agreement  and  to 
Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule. 


SUMMARY:  This  decision  adopts  certain 
changes  in  the  plant  location  pricing 
structure  of  the  Eastern  Ohio-Westem 
Pennsylvania  milk  order  based  on 
industry  proposals  considered  at  a 
public  hearing  held  August  7-8, 1985  and 
on  testimony  presented  at  a  reopened 
hearing  held  March  12-14. 1986.  It  would 
establish  a  single  Class  I  price 
differential  throughout  the  marketing 
area  and  within  Pennsylvania  at  the 
present  Zone  2  price  level.  The  changes 
are  needed  to  reflect  current  marketing 
conditions  and  to  assure  orderly 
marketing  in  the  area.  A  referendum  will 
be  conducted  to  determine  whether 
producers  who  supplied  milk  during 
May  1986  favor  the  issuance  of  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT! 

Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-7311. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 


Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  amendments  modify  the  plant 
location  pricing  structure  of  the  order  to 
make  it  conform  more  closely  to  current 
economic  conditions  that  exist  in  the 
marketplace.  The  principal  changed 
marketing  condition  involves  the 
location  of  the  market's  milk  producers 
in  relation  to  where  a  majority  of  the 
milk  is  processed  for  the  market. 
Reflection  of  this  and  other  changed 
marketing  conditions  through 
amendments  proposed  herein  will  not 
result  in  a  significant  added  price 
impact  on  regulated  handlers.  In  fact, 
approximately  88  percent  of  the  Class  I 
milk,  delivered  to  23  of  the  28 
distributing  plants  on  the  maricet,  will  be 
in  a  situation  of  no  difference  or  a 
negative  difference  in  handler  fluid  milk 
cost. 
Prior  Documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  July  19, 
1985;  published  July  24, 1985  {50  FR 
30204). 

Suspension  Order:  Issued  September 
4, 1985;  published  September  10, 1985  (50 
FR  36865). 

Partial  Recommended  Decision: 
Issued  February  14, 1986;  published 
February  21, 1986  (51  FR  6245). 

Notice  of  Reopened  Hearing:  Issued 
February  14, 1986;  published  February 
21, 1986  (51  FR  6241). 

Partial  Final  Decision:  Issued  July  24, 
1986;  published  July  30, 1986  (51  FR 
27178). 

Final  Order:  Issued  August  19, 1986; 
published  August  26, 1986  (51  FR  30325). 

Recommended  Decision:  Issued 
September  12, 1986;  published 
September  19, 1986  (51  FR  33273). 

Preliminary  Statement 

Public  hearings  were  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Eastern  Ohio- 
Western  Pennsylvania  marketing  area. 
The  hearings  were  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  etseq.],  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  at  Strongsville,  Ohio,  on 
August  7-8. 1985,  pursuant  to  a  notice  of 
hearing  issued  July  19, 1985  (50  FR 


30204)  and  at  Indianapolis,  Indiana,  on 
March  12-14. 1986,  pursuant  to  a  notice 
of  hearing  issued  February  14, 1986  (51 
FR  6241). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator. 
Marketing  Programs,  on  September  12, 
1986.  filed  with  the  Hearing  Clerk. 
United  States  Department  of 
Agriculture,  a  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings  and  general  findings 
of  the  recommended  decision  are  hereby 
approved  and  adopted  and  are  set  forth 
in  full  herein,  except  that  a  new 
paragraph  has  been  added  at  the  end  of 
issue  3. 

The  material  issues  on  the  records  of 
hearings  relate  to: 

1.  Pool  plant  qualifications. 

2.  Diversions  to  nonpool  plants. 

3.  Location  adjustments. 

This  decision  deals  only  with  issue  3. 
The  other  issues.  1  and  2.  were  dealt 
with  in  a  previous  decision. 

Findings  and  Conclusions 

Background  Statement 

Since  the  time  that  this  proceeding 
originated  (Notice  of  hearing  issued  July 
19. 1985;  published  July  24, 1985  (50  FR 
30204)),  the  Congress  enacted  the  Food 
Security  Act  of  1985  (Pub.  L.  99-198), 
which,  among  other  things,  mandated 
increases  in  the  Class  I  differentials  of 
35  Federal  milk  orders  including  the 
Eastern  Ohio-Westem  Pennsylvania 
order.  These  increases  became  effective 
May  1. 1986.  At  that  time,  the  Class  I 
differential  for  the  Eastern  Ohio- 
Westem  Pennsylvania  milk  order 
increased  10  cents  per  hundredweight. 
In  light  of  this,  the  proceeding  on 
proposed  amendments  to  change  the 
location  adjustment  provisions  of  the 
Eastern  Ohio- Western  Permsylvania 
order  was  reopened  (Notice  issued 
February  14, 1986;  published  Febmary 
21, 1986  (51  FR  6241))  at  the  request  of 
proponent  Milk  Marketing,  Inc.  (MMI). 

At  the  reopened  hearing  in 
Indianapolis,  Indiana,  MMI  reiterated  its 
support  of  the  proposal  for  a  single 
Class  I  price  throughout  the  order's 
marketing  area.  However,  the  primary 
purpose  of  MMI's  testimony  at  this 
hearing  was  to  point  out  that  the  10-cent 
increase  in  the  Class  1  differential 
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mandated  for  Zone  1  shouM  Hkewise 
apply  to  its  initial  proposal  As  revised 
at  the  reopened  hearing,  MM!  proposed 
that  the  Class  I  difFerentiai  throug^iout 
the  mariceting  area  and  at  plants  located 
in  Pennsylvania  should  be  $2.00. 

S.  Location  Adjustments.  The  order's 
location  pricing  structure  should  be 
revised  to  eliminate  the  pricing  zones 
within  the  marketing  area  and  to  modify 
the  applicalMM  of  location  adjustments 
■t  plants  located  oatside  the  marketing 
area.  As  adopted,  a  single  Class  I  price 
differential  of  $2.00  would  apply  at  all 
plants  in  the  marketing  area  and  at 
plants  located  outside  the  marketing 
area  within  Pennsylvania. 

Currently,  the  marketing  area  is 
divided  into  four  pricing  zones:  namely. 
Zones  1,  2,  3,  and  4.  Zone  1  includes  the 
Ohio  counties  of  Ashland.  Ashtabula, 
CairoU.  Geauga,  Guernsey  (only  the 
townships  of  Londonderry,  Millwood, 
and  Oxford).  Harrison.  Holmes.  Monroe. 
Portage,  Stark  (Sugar  Creek  Township 
only),  Trumbull  (only  the  townships  of 
Batetta.  Bloomfield,  Bristol  Champion, 
Farmington,  Fowler,  Greene,  Custavus, 
Hartford.  Johnston.  Kinsman,  Mecca. 
Mesopotamia,  Southington,  and 
Vernon),  Tuscarawas,  and  Wayne;  and 
the  Pennsylvania  counties  of  Clarion 
(the  townships  of  Ashland,  Beaver. 
Licking.  Madison,  Perry,  Piney. 
Richland,  Salem,  and  Toby  only), 
Crawford,  Erie,  and  Venango.  Zone  2 
includes  the  Ohio  counties  of  Belmont, 
Columbiana,  Jefferson,  Lorain, 
Mahoning,  Medina,  Stark  (except  Sugar 
Creek  Township).  Summit,  and  Trumbull 
(the  townships  of  Braceville,  Brookfield, 
Howland,  Hubbard,  Liberty,  Lordstown, 
Newton,  Vienna,  Warren,  and 
Weathersfield  only);  the  Pennsylvania 
counties  of  Armstrong,  Beaver,  Butler, 
Fayette,  Greene,  Lawrence,  Mercer, 
Washington,  and  Westmoreland  (except 
the  boroughs  of  Bolivar,  Donegal, 
Ligonier,  New  Florence,  and  Seward  and 
the  townships  of  Cook.  Donegal, 
Fairfield,  Ligonier,  and  St  Clair);  and 
the  West  Virginia  counties  of  Barbour, 
Brooke,  Doddridge,  Hancock,  Harrison, 
Lewis,  Marion.  Marshall,  Monongalia, 
Ohio,  Preston,  Randolph,  Taylor,  Tucker. 
Tyler,  Upshur,  and  Wetzel.  Zone  3 
includes  the  Ohio  counties  of  Cuyahoga 
and  Lake  (Cleveland  metropolitan  area), 
and  Zone  4  includes  the  Pennsylvania 
county  of  Allegheny  (Pittsburgh 
metropolitan  area). 

Under  the  present  order,  the  Class  I 
prices  applicable  to  milk  received  at 
plants  in  Zones  2, 3,  and  4  are  5  cents,  B 
cents,  and  10  cents  more,  respectively, 
than  the  Zone  1  price,  which  isSl.95 
over  the  basic  formtila  price  fof  the 
second  preceding  month.  At  a  plant 


outside  the  markfeting  area,  the  Class  I 
price  is  that  applicable  at  the  nearest  of 
certain  cities  to  such  plant  (Canton  and 
Cleveland.  Ohio;  Erie.  Pittsburgh,  and 
Uniontown,  Pennsylvania;  and 
Clarksburg.  West  Virginia),  reduced  at  a 
rate  of  1.5  cents  ft)r  each  10  miles  or 
fraction  thereof  that  such  plant  is 
located  from  the  City  hall  of  the  nearest 
city.  The  uniform' price  to  producers 
whose  Bulk  is  defivered  to  plants  in  the 
respective  zones  or  to  plants  where 
location  adjustments  apply  is  adjusted 
in  the  same  amount  as  the  Class  I  price. 
MM!  proposed  eliminating  the  present 
four  pricing  zones  and  establishing  a 
single  Class  I  price  differential  of  $2.00 
to  be  applicable  at  plants  in  the 
marketing  area  and  at  plants  located 
outside  the  marketing  area  in 
Pennsylvania.  The  proponent 
cooperative  stated  that  the  current 
zones  and  location  differentials  were 
established  in  1972  as  incentives  to 
attract  milk  from  the  principal  milk 
production  areas  to  bottling  plants 
which  at  that  time  were  located  in  the 
market's  main  population  centers  of 
Pittsburgh,  Pennsylvania  and  Cleveland, 
Ohio.  The  proponent's  spokesman 
emphasized  that  since  the 
implementation  of  the  four  pricing 
zones,  changes  in  market  conditions 
have  occurred.  Specifically,  he  indicated 
there  has  been  a  decrease  in  the  number 
of  pool  distributing  plants  in  the  major 
population  centers  which  has  resulted  in 
a  reduction  in  the  need  for  producer 
milk  receipts  in  these  areas.  Because 
adequate  supplies  of  fluid  milk  can  now 
be  obtained  from  producers  who  are 
located  nearby  to  fluid  plants,  MMl 
contends  that  the  plant  location  pricing 
incentives  are  no  longer  needed  to  move 
milk  from  where  it  is  produced  to  where 
it  is  needed.  The  cooperative's 
spokesman  added  that  its  proposal 
would  not  result  in  any  significant 
change  in  the  total  value  of  Class  I  milk 
in  the  pool. 

A  second  witness  speaking  for  MMI 
stated  that  the  present  market  situation 
is  characterized  by  fewer  distributing 
plants  that  have  distribution  areas 
which  go  beyond  tone  borders.  Because 
of  zone  pricing,  handlers  who  compete 
for  sales  in  the  same  areas  pay  unequal 
amounts  for  their  raw  product.  Thus,  he 
stressed  that  adoption  of  MMI's 
proposal  is  the  only  remedy  available  to 
prevent  unfair  competition  that  can 
occur  from  unequal  product  pricing 
brought  on  by  zone  pricing. 

A  spokesman  for  National  Farmers 
Organization  (NFO)  supported 
proponent's  proposal.  He  stated  that 
adopting  a  single  Class  I  differential 
throughout  the  marketing  area  will 


increase  returns  to  many  producers  who 
supply  milk  to  the  market. 

A  representative  of  a  small 
cooperative  in  the  market,  Tri-County 
Producers  Cooperative  (Tri-County), 
likewise  supported  MMI's  proposal  for  a 
single  Class  I  price  throughout  the 
order's  marketing  area  and  in 
Pennsylvania.  However,  he  requested 
that  the  Class  I  differential  be  $2.25  in 
order  to  encourage  pivducers  to 
continue  to  produce  for  the  Grade  A 
market. 

A  producer  who  presently  ships  to  a 
distributing  plant  located  in  Zone  3 
opposed  any  change  in  the  present 
location  pricing  structure.  He  stated  that 
the  present  pricing  zone  system  is  a 
more  equitable  way  to  pay  producers 
because  it  tends  to  offset  the  higher 
hauling  rates  to  the  major  population 
centers.  He  also  contended  that  many 
small  dairy  farmers  would  suffer  drops 
in  income  if  zone  pricing  were 
eliminated. 

A  witness  testifying  on  behalf  of  a 
handler  who  operates  a  pool  distributing 
plant  in  Zone  1,  Meadow  Brook  Dairy, 
objected  to  changing  the  present 
location  pricing  structure  as  proposed 
by  the  cooperative.  The  principal  basis 
for  the  handler's  objection  is  that  the 
Class  I  price  for  plants  in  Zone  1  would 
be  increased  5  cents  while  the  Class  I 
price  for  competing  plant  operators  in 
Zone  2  would  remain  the  same.  This  in 
turn,  the  witness  claimed,  would 
adversely  change  the  handler's 
competitive  position  for  Class  I  sales 
with  Zone  2  handlers. 

The  entire  location  pricing  structure  of 
the  order  was  last  reviewed  at  a  public 
hearing  held  in  Januaiy  1972.  The 
redefining  of  the  zones  and  changes  in 
the  rates  applicable  in  each  zone 
resulting  from  that  proceeding  became 
effective  on  January  1, 1973  and  have 
remained  in  effect  continuously  since 
then.  The  basis  of  their  adoption  is  set 
forth  in  the  findings  of  the  Assistant 
Secretary  in  his  decision  of  November  3, 
1972  (37  FR  23782),  official  notice  of 
which  is  taken. 

In  his  decision  at  that  time,  the 
Assistant  Secretary  concluded  that, 
"Greater  monetary  incentive  is  needed  if 
producers,  responding  to  the  minimum 
prices  established  by  the  order,  are  to 
deliver  adequate  quantities  of  milk  to 
plants  in  these  population  centers  * 
when  alternative  plant  outlets  nearer 
their  farms  are  available.  A  producer 
whose  farm  is  nearer  to  a  secondary 
population  center  in  the  marketing  area 
than  to  Pittsburgh  or  Qeveland 


>  Refers  to  the  nuricat't  in«jor  p«>pulalion  ctnten 
of  Pittaborgh  and  Cleveland. 
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frequently  can  achieve  a  better  net 
return,  after  paying  hauling  cost,  by 
shipping  to  the  secondary  market.  This 
has  been  particularly  true  with  the  price 
realized  for  milk  delivered  to  any  other 
point  in  the  marketing  area,  except  the 
Pittsburgh  district  where  a  10-cent 
higher  price  has  applied." 

When  the  present  location  price 
structure  became  effective  January  1, 
1973,  most  of  the  market's  fluid  milk 
processing  plants  were  located  in  or 
near  urban  population  centers,  and 
substantial  quantities  of  milk  were 
needed  there,  more  than  what  was 
produced  locally.  Therefore,  price 
incentives  were  provided  to  attract  milk 
from  the  rural  production  areas  to  the 
milk  deficient  urban  demand  centers. 
Because  a  higher  value  was  placed  on 
milk  in  urban  areas  in  order  to  attract 
adequate  milk  supplies,  producers  and 
supply  plant  operators  shipped  milk  to 
urban  fluid  operations  and  received 
better  net  returns  than  what  they  would 
have  received  if  one  price  applied 
throughout  the  market  area  (i.e.  flat 
pricing).  Otherwise,  because  most  fluid 
milk  is  shipped  directly  from  farms  to 
distributing  plants,  the  distant  producers 
would  have  shipped  milk  to  outlets 
nearest  their  own  localities. 

The  record  clearly  demonstrates  that 
a  shift  in  the  tocatioiv of  distributing 
plants  has  occurred  since  the  1972 
hearing.  Today,  most  of  the  market's 
distributing  plants  are  no  lobger  located 
in  the  urban  population  centers.  Rather, 
the  urban  population  centers  are  being 
served  by  fluid  bottlers  who  are  located 
nearer  to  their  sources  of  milk. 
Consequently,  bulk  milk  now  does  not 
have  to  move  the  longer  distances  to 
urban  areas.  Those  fluid  plants  that 
remain  in  urban  areas  are  able  to  obtain 
sufficient  milk  supplies  from  nearby 
producers,  for  whom  the  urban 
distributing  plants  offer  them  the  best 
market  for  their  milk  with  or  without  the 
5x:eDt,  8  ceint.  or  10  cent  added  location 
value. 

^  Zones  3  and  4  (the  Cleveland  and 
Pittsburgh  areas),  although  still  the 
leading  population  centers  of  the 
market,  are  no  longer  significant  fluid 
milk  processing  centers.  In  December 
1974.  2.3  million  pounds  of  milk  daily  or 
40  percent  of  total  producer  milk  used  in 
Class  I  that  month  was  needed  by  Zone 
3  and  4  fluid  plants  (1.2  million  pounds 
and  1.1  million  pounds  respectively). 
However,  in  December  1985,  only  1.0 
million  pounds  of  milk  daily  or  18 
percent  of  total  producer  milk  used  in 
Class  I  that  month  was  needed  (0.7 
million  pounds  in  Zone  3  and  0.3  million 
pounds  in  Zone  4).  This  amount  could 
have  been  supplied  totally  by  nearby 


producers.  The  producers  in  the  Ohio 
counties  of  Cuyahoga  and  Lake  and 
their  surrounding  counties  of  Ashtabula, 
Geauga,  Lorain,  Medina,  Portage,  and 
Summit  produced  1.2  million  pounds 
daily  in  December  1985,  and  the 
producers  in  Allegheny  County, 
Pennsylvania  and  its  surrounding 
counties  of  Armstrong,  Beaver.  Butler, 
Washington,  and  Westmoreland 
produced  1.0  million  pounds  daily.  In 
total,  the  local  producers  produced  2.2 
million  pounds  of  milk  daily  in 
December  1985,  which  well  exceeded 
the  1.0  million  pound  daily  Class  I  needs 
of  the  Zone  3  and  4  fluid  handlers. 

Presently,  Zone  2  distributing  plants 
process  the  overwhelming  majority  of 
Class  I  milk  priced  under  the  order.  In 
fact  almost  the  entire  decrease  in  the 
proportion  of  total  Class  I  milk 
processed  in  Zones  3  and  4  since 
December  1974  (22  percent)  has 
translated  into  the  increase  in  the 
proportion  of  total  Class  I  milk 
processed  in  Zone  2  since  that  time  (20 
percent). 

Similar  to  Zone  3  and  4  fluid  handlers, 
the  needs  of  the  Zone  2  fluid  processors 
can  be  met  by  local  producers,  fai 
December  1985.  the  amount  of  milk 
processed  by  fluid  handlers  located  in 
the  present  Zone  2  and  in  Cambria 
County,  Pennsylvania,  was  120.4  million 
pounds.  In  this  same  month,  producers 
located  in  Zone  2  and  in  the  adjacent 
out-of-area  counties  of  Bedford,  Blair, 
Cambria,  Centre,  Clearfield.  Indiana. 
Jefferson,  and  Somerset.  Pennsylvania; 
Garrett.  Maryland:  and  Erie  and  Huron, 
Ohip,  produced  156.1  million  pounds. 
The  needs  of  the  Class  I  handlers  in 
Zone  1  also  were  met  by  local 
producers'  production.  In  December 
1985,  the  total  supply  of  137.6  million 
pounds  from  Zone  1  producers  far 
surpassed  the  Class  I  demands,  which 
were  20.4  million  pounds. 

The  record  clearly  demonstrates  that 
the  Class  I  needs  of  fluid  handlers  are 
now  more  than  adequately  met  by 
locally-produced  milk.  Because  milk 
does  not  have  to  be  transported  long 
distances  to  meet  the  needs  of  urban 
fluid  botUers,  there  is  no  longer  a  need 
to  provide  price  incentives  to  attract 
sufficient  supplies  of  milk  for 
metropolitan-based  distributing  plants. 
Producers  who  supply  the  2tone  1 
distributing  plants  move  their  milk 
supplies  no  less  a  distance  than  those 
who  supply  the  plants  in  Zones  2,  3,  or  4. 
Therefore,  it  is  impractical  and 
unnecessary  to  provide  location 
adjustments  at  plant  locations  in  the 
marketing  area  or  at  Pennsylvania  plant 
locations  outside  the  marketing  area. 


Another  point  that  must  be  addressed 
concerns  the  alternative  oudets  of 
producers.  A  rationale  used  to 
implement  zone  pricing  in  1972  was  that 
producers  and  supply  plant  operators 
must  be  compensated  through  the  use  of 
zone  differentials  or  they  would  choose 
not  to  ship  their  milk  to  the  urban  fluid 
plants.  Therefore,  the  value  of  milk 
increased  as  milk  moved  from  Zone  1  to 
and  through  Zones  2. 3.  and  4  to  reflect 
the  cost  of  transportation.  n«8ently,  as 
indicated  earlier  in  this  decision,  the 
demands  of  fluid  operators  in  all  zones 
can  be  adequately  met  by  nearby 
producers.  No  alternative  new  exists  for 
producers,  that  is.  they  supply  the 
closest  distributing  plant  because 
distant  plants  no  longer  need 
supplemental  supplies. 

llie  changes  adopted  herein  will 
provide  a  better  pattern  of  inter-order 
price  alignment.  For  example, 
establishing  a  Class  I  price  differential 
level  5  cents  higher  than  that  now 
applicable  at  Zone  1  plants  in  Ohio  is 
needed  to  maintain  alignment  with 
prices  in  the  Ohio  Valley  milkshed 
($2.00  vs.  $2.04).  The  5-cent  ^ligher  price 
for  plants  in  the  Pennsylvania  segment 
of  Zone  1  will  result  in  a  pricing  pattern 
which  will  minimize  price  differences  at 
plants  located  near  each  other  and  will 
be  more  representative  of  competitive 
alternative  maricet  prices  than  the 
present  order  prices  for  the  area. 

Eliminating  zone  pricing  and 
establishing  a  single  Class  I  differential 
of  $2.00  throughout  the  marketing  area 
and  within  Pennsylvania  will  bring 
aboutmore  orderly  and  more  equitable 
marketing.  A  slight  gain  in  total  returns 
will  be  realized  by  producers  in  the 
aggregate.  On  an  individual  basis, 
producers  whose  milk  is  marketed  by 
plants  in  Zone  1  will  receive  about  4 
cents  more  per  hundredweight  than 
what  they  now  receive.  However, 
producers  associated  with  plants  in 
Zones  2.  3.  and  4  will  receive, 
respectively,  about  1, 4,  and  6  cento  less 
than  what  they  presently  receive. 
Conversely,  handlers  will  all  be 
paying  equal  amounts  for  Class  I  milk. 
Compared  with  current  raw  product 
costs.  Zone  1  handlers  will  be  paying  5 
cents  more  per  himdredweight,  while 
Zone  3  and  4  handlers  will  be  paying  3 
cents  and  5  cento  less  per 
hundredweight  respectively.  The  raw 
product  cost  in  Zone  2  will  remain  the 
same.  Because  the  proposed  Class  I 
differential  of  $2.00  already  applies  to 
almost  three-fourths  (70  percent  in 
December  1985)  of  Class  I  producer 
milk,  such  relative  changes  for 
producers  and  handlers  should  not 
impact  the  market's  supply  situation. 
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Abo.  baeaoae  approximately  73  percent 
of  prodaowai^  is  now  priced  at  plus  S 
cents  or  more,  a  differential  (rf  $2.00 
nwst  be  niaiiitained.  Only  about  27 
percent  of  producer  milk  is  priced  at  the 
preeent  base  price  (Zone  I  price). 
Therafofe,  it  would  be  appropriate  to 
adapt  the  present  Zone  2  price  for  Gass 
I  milk  in  Ike  mariceting  area  and  at  ail 
plants  located  oatside  the  marketing 
area  within  Pennsylvania. 

Bxtending  the  area  in  which  no 
location  adjustments  would  apply  to 
plants  located  outside  of  the  maiketing 
area  within  Pennsylvania,  as  adopted 
herein,  will  improve  soouBrwhat  the  price 
alignment  among  Order  30.  Order  4.  and 
local  nearby  unregulated  handlers 
competing  for  milk  suppbea, 
particularly,  in  the  Pemsjrlvania 
countierof  Bedford.  Cambria  and 
Somerset  This  a  aa  mea  of  relatively 
heavy  milk  production  from  which  these 
handlers  regularly  compete  for  milk 
supplies.  Thus,  the  higher  price 
proposed  for  this  area  will  result  in  a 
closer  relatMaship  of  prices  between  the 
only  pool  plant  kicated  in  the  area  at 
fofaastOMni.  Pennsylvania,  with  other 
handlers  competing  for  milk  supplies.  It 
will  result  in  a  more  realistic  inter- 
market  alignment  of  prices  m  the 
general  area. 

In  a  post-hearing  brief,  the  Johnstown 
pool  handler  objected  to  die  proposed 
elimination  of  the  location  adjustment  at 
his  plant  location  because  it  would 
result  in  a  net  increase  in  milk  costs. 
The  brief  was  general  m  nature  on  this 
particular  point  and  did  not  indicate 
with  any  specificity  in  terms  of  the 
record  evidence  why  the  proposed 
change  should  not  be  adopted. 

As  indicated  elsewhere,  the  Erie. 
Pennsylvania  handler  opposed  the 
proposed  price  increase  for  Zone  1 
contending  that  plenty  of  milk  is  readily 
available  at  present  prices  and  the 
proposed  5-cent  increase  would  only 
serve  to  develop  increased  supplies  of 
milk.  In  view  of  the  current  level  of 
prices  paid  to  producers  in  the  area 
where  the  Erie  handler  procures  milk. 
the  nominal  increase  of  about  4  cents  in 
the  Zone  I  blend  price  will  not 
appreciably  affect  the  supply  of 
producer  milk  for  the  market. 

Additionally,  this  handler  claimed 
that  the  proposed  price  increase  would 
adversely  affect  its  competitive  position 
for  Class  I  milk  sales  with  other 
handlers  in  die  market.  However,  the 
record  evidence  does  not  demonstrate 
that  die  proposed  price  increase  is  such 
as  to  impede  sales  of  Class  I  milk  by  the 
Erie  handler  in  the  market 

An  exception  to  the  reconmtended 
decision  was  filed  by  the  dairy  producer 
who  had  testified  agamst  the 


elimination  of  zone  pricing  at  the 
hearing  in  Strongsville.  Ohio.  His 
exception,  which  reiterated  the  points 
made  in  his  testimony,  provided  no 
basis  to  warrant  not  revising  the  plant 
location  pricing  structure  of  the  order 
and  is  thus  denied 

Rulings  on  Propooed  Findings  and 
Conclusions 

Briefs  and  proposed  fmdings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  The  briefs, 
proposed  findings- and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  maMng  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  sug^sted  Hndings  and 
condusioos  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Eastern  Ohio- 
Western  Pennsylvania  order  was  first 
issued  and  when  H  %vas  amended.  TTie 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(bj  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supphes  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  mad(eting  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest:  and 

(c)  The  tentative  marketing  agreement 
and  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  ExceptkiDs 

In  arriving  at  the  fmdings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 


exceptions  received  was  carefully  and 
fully  considered  in  coajunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  excef  tions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketmg  Agreement  «nd  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  ORO0t  amending  the  order 
regulating  the  handling  of  milk  in  the 
Eastern  Ohio-Western  Pennsylvania 
marketing  area.  whichTiave  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered,  That  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register.  The  regulatory 
provisions  of  the  markEling  agreement 
are  identical  with  those  contained  in  the 
order  as  hereby  proposed  to  be 
amended  by  the  attached  order  which  is 
published  with  this  decision. 

Referendum  Order  To  Determine 
Producer  Approvah  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or 
before  the  25th  day  ihiin  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of 
referenda  (7  CFR  900.300  et  seq.),  to 
determine  whether  the  issuance  of  the 
attached  order  as  amended  and  as 
hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Eastern  Ohio-Western  Pennsylvania 
marketing  area  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  order  (as  amended  and  as 
hereby  proposed  to  be  amended),  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  Eastern  Ohio-Western 
Pennsylvania  marketii^g  area. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  May  1986. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  C.  Mack  Endsley. 

List  of  Subjects  in  7  CFR  Part  1036 

Milk  marketing  orders.  Milk.  Dairy 
products. 
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Signed  at  Washington,  DC  on  November 
18.1986. 


KMiiwthA.CiUes. 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

|FR  Doc.  86-28505  Filed  11-24-86;  8:45  ain| 
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Petitisn  Of  Air  Tranapoft  Aaaodatten 
Commant  Pailod 


r:  Pedoal  AviaHon 
Adminutratlon  (FAA),  DOT. 
ACnON:  Petition  tor  volemaking: 
reopeniiig  of  commcBt  period. 

MMMARV:  This  notice  announces  the 
reopening  of  die  comment  period  for 
Petition  Notice  PR-86-12  (51  PR  28108; 
fidy  21, 1966)  which  invited  commeots 
relative  to  a  joint  petition  of  ATA  aiid 
AiA  to  amend  §§25.853  and  121.312  of 
the  PAR  to  requite  different  test 
procedures  from  those  ptdposed  m 
Notice  of  Proposed  Rtdemaking  (NPRM) 
BS-1&(50  PR  15038:  April  16. 1985) 
relative  to  acceptance  criteria  for 
materals  used  in  the  interiors  of 
trampori  category  aiiplane  cabins.  This 
reopening  is  necessary  to  aSbrd  all 
interested  parties  an  opportunity  to 
present  their  views  on  the  petition  for 
rulemaking. 

DATE  Onnments  must  be  received  on  or 
before  [anuary  21. 1987. 
AOORett:  Send  comments  on  Petition 
Notice  PR-8e-12  in  tri^cate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn.:  Rule  Docket 
(AGC-a04).  800  Independence  Avenue 
SW.,  Washii^ton.  DC  20691.  or  deliver 
in  triplicate  to  Room915G.  800 
Independence  Avenue  SW., 
Washington.  DC.  Comments  amst  be 
marked:  Docket  No.  25003.  Comments 
may  be  inspected  in  Room  91SG 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  In 
addition,  die  PAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Regkmal  Counsel  (ANKI-7). 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  Soudi.  C-eSBOe.  SeatUe. 
Washington,  98166.  Comments  in  the 
information  dodcet  may  be  inspected  in 
the  Office  of  the  Regional  Couoael 
weekdays,  except  Federal  holideys. 
between  7:30  ajL  and  4309  pan. 


FOR  pumnmrn  airowATioii  comtact: 
Gary  L.  KiUion.  Regulatioas  Branch 
(ANM-112).  Transport  Standards  Staff. 
Aircraft  Certification  Division.  FAA 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  C-68966.  Seattle. 
Washington.  9816a  telephone  (206)  431- 
2912. 

SUPPLSMENTARY  MiromiATION: 

Discusrion 

The  ATA  and  die  AIA  petition  was 
published  in  die  PMhral  Reglstsr  on  July 
21. 198^  (SI  PR  26186)  trtth  a  4-mondi 
comment  period  (wluGh  dosed  on 
November  19, 1966).  Amendment  25-61 
(which  resulted  from  NFRM  85-lC^  was 
also  published  in  the  Federal  Re^ster  on 
July  21. 1986.  (51  FR  26206).  This 
amendment,  as  adopted,  provided  a  6- 
Bonth  comment  period  on  the  &ial 
flammabiUty  criteria  f<M-  the  purpose  of 
possibly  refining  either  the  test 
procedures  or  acceptance  criteria.  This 
comment  period  will  dose  on  January 
21. 1987.  Because  of  the  interretafitmship 
between  die  subiect  pedtian  and 
Amendment  25-61,  the  FAA  has 
determiaed  that  reopening  Iha  oomment 
period  ob  Ae  petidon  to  be  consistent 
with  the  closing  date  for  comments  on 
Amendment  25-61  would  be  in  the 
public  interest.  The  agency's  final 
decision  on  the  petition  will,  of  course, 
be  consistent  vtddi  any  action  taken  with 
respect  to  Amendment  25-61. 

Issued  in  Washington,  DC  on  November  17, 
1B86. 

)olin  H.  CasMdy. 

Assistant  Chief  Comael  Regulations  and 
Enforcement  Division. 
(PR  Doc.  BB-2B344  Hisd  11-24-Bac  8-.45  am) 
SaxiNG  CODE  4t10-1Mi 


OEPARTMEItr  OF  COMMERCE 
Buraau  of  Econooric  Analyais 
15  CFR  Part  808 
(Dodwt  Mo.  61800-42001 

Direct  invaatmant  Surveys;  Raising 
Exemption  Lavoia  for  BE-605, 606B. 
133B.  and  133C  Survays 

agency:  Bureau  of  Economic  Analysis. 

Commerce. 

ACTIONS.  Notice  of  proposed 

rulemaking. 

summary:  This  notice  sets  forth 
proposed  ndes  to  amend  15  Cflt  Part 
806  by  raising  the  exemptian  level  for 
four  mandatory  direct  investment 
surveys  conducted  by  the  Bureau  of 
Economic  Analysis  (BBA).  The  frnv 
surveys  are  qiuffterty  surrey  BE-605. 
Transactions  of  U.&  Affiliate,  Exo^  an 


Unincorporated  Bank.  With  Foreign 
Parent:  quarteriy  survey  BE-606B. 
Transactions  of  U.S.  Bankmg  Branch  or 
Agency  With  Foreign  Parent:  annua) 
survey  BE-133C,  Schedule  of 
Expenditures  for  Property.  Plant,  and 
Equipment  of  U.S.  I>irect  Investments 
Abroad:  and  annual  survey  BE-133B, 
Followup  Schedule  of  Expenditures  for 
Property,  Plant,  and  Equipment  of  U.S. 
Direct  Investments  Abroad.  The 
exemption  levels  for  the  BE-e05  and 
606B  quarteriy  surveys  would  be  raised 
from  $ia000.000  to  $15,000,000  and  the 
levels  for  the  BE-133C  and  133B  ammal 
surveys  would  be  raised  from  $8,000,000 

to  $io4xxi.ooa 

The  purpose  of  these  changes  is  lo 
reduce  the  number  of  survey  reports 
filed,  thus  rifpdficandy  reducing  the 
reporting  and  processing  burden. 

DATE  Any  comments  on  this  proposed 
rule  will  receive  consideration  if 
submitted  in  writhig  on  or  before 
January  26. 1987. 

ADORfSt:  Send  commeoU  to  Office  of 
the  Chief,  International  Investment 
Division  (BE-60),  Bureau  of  Economic 
Analysis.  U.S>.  Etepartateat  of 
Commerce,  Wasfategton.  DC  2023a 
Responses  to  this  notice  will  be 
available  Ibr  public  inspection  from  8:00 
a.m.  lo  4SJ0  pjn.  in  Room  608. 1401  K 
Street,  NW.,  Washingtm.  DC  2023a 

FOR  FURTHCR  BVORMMTIOM  CONTACT 
George  R.  Kniei;  ChieC  international 
Investment  Division  (BE-^),  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commeroe,  Washtr^ton,  DC  20230. 
phone  (202)  52»-0657. 

SUPPLEIMNTARV  INTORMATIOW:  The  four 
direct  investment  surveys  for  which 
exemption  levels  would  be  raised  under 
this  proposed  rule  are  part  of  BEA's 
regular  investment  data  cotlection 
program.  The  surveys  are  mandatory 
and  are  conducted  pursoant  to  the 
International  Investment  and  Trade  in 
Services  Survey  Act  (22  U.S.C.  3101- 
3108). 

The  exemption  level  for  a  given 
survey  is  the  level  of  a  U.S.  or  a  foreign 
affiliate's  assets,  sales,  or  net  income 
below  which  reporting  is  not  required. 
Consequently,  raising  the  exemption 
level  will  lower  the  number  of  reports  to 
be  filed,  and  will  significantly  reduce 
both  the  reporting  burden  on  U.S. 
businesses  and  the  processing  burden 
on  BEA. 

The  increase  in  the  exemption  level 
for  the  ro-605  and  BE-60eB  surveys 
would  be  effective  beginning  with  the 
reports  to  be  filed  for  the  first  quarter  of 
1987.  The  increase  in  the  exemption 
level  for  the  ^E-133C  surrey  would  be 
effective  beginning  with  the  report  due 
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June  1. 1987,  and  the  increase  in  the 
exemption  level  for  the  BE-133B  survey 
would  be  effective  beginning  with  the 
report  due  December  1. 1987. 

Executive  Order  12291 

BEA  has  determined  that  this  program 
rulemaking  is  not  "major"  as  defined  in 
E.0. 12291  because  it  is  not  likely  to 
result  in: 

(11  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  surveys  covered  by  these 
proposed  rules  contain  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  Current  OMB 
approval  of  the  collection  of  information 
requirements  for  the  BE-605  and  BE- 
606B  surveys  (OMB  Nos.  0608-0009  and 
0608-0023)  will  expire  February  29, 1987; 
requests  for  review  and  re-approval  of 
the  collection  of  information 
requirements  for  these  surveys,  with  the 
higher  exemption  levels,  have  been 
submitted  to  OMB. 

The  collection  of  information 
requirements  fw  the  BE-133C  and  BE- 
133B  surveys,  with  current  exemption 
levels,  have  been  approved  by  OMB 
(OMB  Nos.  0608-0024  and  0608-0020). 
The  paperwork  to  raise  the  exemption 
levels  and  reduce  the  reporting  burden 
for  these  two  surveys  is  pending  OMB 
approval. 

Comments  regarding  these  collection 
of  information  requirements  may  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  the  Bureau  of  Economic 
Analysis,  Washington.  DC  20503. 

Regulatory  Flexibility  Act 

The  General  Counsel,  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
raises  exemption  levels,  thereby 
reducing  reporting  requirements  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  was  not  prepared 


List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments.  Economic 
statistics.  Foreign  investment  in  the 
United  States,  Reporting  requirements, 
U.S.  investment  abroad. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  Part  806  as  follows: 

PART  806— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority:  5  U.&C.  301,  22  U.S.C.  3101-3108, 
and  E.0. 11961.  as  amended. 

S  806.14    [Ammded] 

2.  In  S  806.14(f)(1),  the  exemption  level 
of  $8,000,000  is  changed  to  read 
"$10,000,000." 

3.  In  5  806.14(f)(2).  the  exemption  level 
of  $8,000,000  is  changed  to  read 
"$10,000,000." 

§806.15    [Amemtod] 

4.  In  §  806.15(h)(1),  the  exemption 
level  of  $10,000,000  is  changed  to  read 
"$15,000,000." 

5.  In  §  806.15(h)(2),  the  exemption 
level  of  $10,000,000  is  changed  to  read 
"$15,000,000." 

Dated:  October  24. 1988. 
Allan  H.  Young, 

Director,  Bureau  of  Economic  Analysis. 
[FR  Doc.  26486  Filed  11-24-86:  8:45  am] 

BIUING  COOE  3S10-0»4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  76P-«296-PRC  and  84N-0153] 

Food  Labeling;  Definitions  of 
Cholesterol  Free^  Low  Cholesterol, 
and  Reduced  Cholesterol 

aqency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (PDA)  is  proposing  to 
amend  the  food  labeling  regulations  to 
define,  and  to  provide  for  the  proper  use 
of,  the  terms  "chdesterol  ft^e,"  "low 
cholesterol,"  and  "cholesterol  reduced" 
in  the  labeling  of  foods;  and  to  provide 
for  use  of  other  truthful  and 
nonmisleading  statements  about 
cholesterol  content  on  food  labeling.  The 
proposed  rule  will  permit  meaningful 
declarations  about  the  cholesterol 
content  of  foods  while  preventing 
misleading  claims  about  this  food 
component.  It  also  will  amend  current 


regulations  regarding  label  declaration 
of  the  cholesterol  and  fatty  acid  content 
of  foods.  In  addition,  FDA  is  proposing 
to  set  forth  related  agency  policies. 

DATES:  Written  comments  by  January 
26, 1987.  The  agency  proposes  that  any 
final  rule  that  may  issue  based  upon  this 
proposal  become  effective  in 
accordance  with  a  uniform  effective 
date  for  compliance  with  food  labeling 
requirements  which  Is  announced  by 
notice  in  the  Federal  Registm  and  which 
is  not  sooner  than  1  year  following 
publication  of  any  final  rule  based  upon 
this  proposal. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Hattan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-204),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-245-3117. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

A .  Cholesterol  and  Fat 

For  more  than  30  years  there  has  been 
controversy  over  the  role  of  dietary  fat 
and  cholesterol  in  the  develc^ment  and 
treatment  of  disease  of  the  heart  and 
arteries.  To  understand  the  nature  of 
this  controversy,  one  must  understand 
certain  basic  facts  about  fat.  fatty  adds, 
and  cholesterol,  which  are  cc^ectively 
referred  to  as  "lipids." 

Fat  is  present  in  most  foods, 
regardless  of  whether  the  foods  are  of 
plant  or  animal  origia  The  amount  of  fat 
present  in  foods  varies,  rangmg  from 
being  present  in  only  trace  amounts  in 
leafy  vegetables  to  being  the  major 
component  of  cooking  oils.  A 
breakdown  of  fat  yields  fatty  acids  and 
glycerol. 

The  chemical  structures  of  the  fatty 
acids  in  a  fat  are  responsible  for  the 
fat's  characterizing  properties.  A  fatty 
acid  may  be  saturated  or  unsaturated. 
The  degree  of  unsaturetion  is 
determined  by  the  nuaiber  of  parbon 
atoms  that  are  double  bonded  to  each 
other  in  the  fatty  acid.  The  more  carbon 
atoms  that  are  double  bonded  to  each 
other,  the  more  unsaturated  is  the  fatty 
acid.  A  fatty  acid  with  a  single  double 
bond  is  called  a  "monounsaturated  fatty 
acid."  A  fatty  acid  with  two  or  more 
doiible  bonds  is  usually  referred  to  as  a 
"polyunsaturated  fatty  acid." 

Fat  from  either  plant  or  animal 
sources  usually  contaftis  both  saturated 
and  unsaturated  fatty  acids.  However, 
fats  from  animal  souroes  usuaHy  contain 
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more  saturated  £atty  acids  than  do  fats 
from  plant  sources. 

Cholesterol  diffiers  from  fat  and  fatty 
acids  in  that  it  occurs  in  significant 
amounts  only  in  animal  tissues. 
Although  most  food  products  that  have 
animal-derived  ingredients  contain 
varying  amounts  of  cholesterol, 
cholesterol  is  only  a  minor  constituent 
compared  with  other  components.  For 
instance,  it  is  present  in  those  foods  in 
much  smaller  quantities  than  fat. 

Cholesterol  and  fat  as  components  of 
the  diet  are  not  chemically  or 
functionally  aHke.  While  both  are  lipids, 
cholesterol  is  a  complex  chemical 
belonging  to  a  class  of  chemical 
compounds  called  "sterols."  Fats,  as 
stated  above,  are  made  up  primarily  of 
fatty  acids  and  glycerol  and  belong  to  a 
class  of  chemical  compounds  called 
"glycerides."  Both  fatty  acids  and 
cholesterol  are  ingested  as  components 
of  food.  Cholesterol  and  most  fatty  acids 
are  also  synthesized  by  the  b<Mly. 
Cholesterol  is  important  to  several  body 
functions,  including  the  synthesis  of 
steroid  hormones.  Fats  are  mainly 
associated  in  the  body  with  the 
production  and  storage  of  energy. 
Dietary  fats  are  the  source  of  essential 
fatty  acids  that  are  not  synthesized  by 
the  body. 

B.  Diet  and  Heart  Disease 

Coronary  heart  disease  is  the  single 
most  common  cause  of  death  and 
disability  in  the  United  States  today.  It 
accounts  for  mwe  deaths  annually  than 
any  other  disease,  including  all  forms  of 
cancer  combined  (Ref.  1). 

An  elevated  blood  cholesterol  level 
has  been  implicated  as  a  factor  in  the 
development  of  atherosclerosis  or 
"hardening  of  the  arteries,"  a  major 
contributor  to  coronary  heart  disease.  In 
atherosclerosis,  a  buildup  of  solid 
material  in  and  on  the  walls  of  blood 
vessels  occurs  that  restricts  the  flow  of 
blood.  This  material,  referred  to  as 
"plaque."  usually  contains  an 
appreciable  amount  of  cholesterol. 

For  many  individuals,  there  appears 
to  be  a  correlation  between  the  severity 
of  the  plaque  deposits  and  the  levels  of 
cholesterol  in  the  blood.  Many  questions 
about  the  buildup  of  plaque  remain 
unanswered,  however,  including  why 
plaque  deposits  are  formed,  what  role 
the  level  of  cholesterol  in  the  blood 
plays  in  plaque  fonnation,  and  whether, 
and  to  what  extent,  the  consumption  of 
saturated  fatty  acids  and  chidestefol  in 
the  diet  infhieaces  blood  du^stenri 
levels.  In  addition,  several  factors  other 
than  blood  levels  of  cholesterol,  such  as 
high  blood  pteasure,  dgavette  smridng. 
diabetes  Jimllitits,  aad  obmiHf,  teem  to 


be  linked  to  the  development  of 
atherosclerosis  (Refs.  2  and  3). 

C.  Opinions  of  Expert  Organizations 
and  Institutions 

OoR  aspect  of  the  controversy  over 
the  role  of  dietary  fat  and  cholesterol  in 
the  development  of  heart  disease  is 
whether  healthy  individuals  should  alter 
their  consumption  of  these  food 
components. 

In  1979.  the  Surgeon  General  issued  a 
report  on  health  promotion  and  disease 
prevention  entitled  "Healthy  People" 
(Ref.  8).  The  report  concluded  that,  given 
what  is  known  or  strongly  suspected 
about  the  relationship  between  diet  and 
disease.  Americans  would  probably  be 
healdiier  if,  ammg  other  dietary 
changes,  they  consomed  less  saturated 
fats  and  cholesterol.  This  position  was 
reaffirmed  in  advice  to  the  public  to 
"avoid  too  much  fat.  saturated  fat,  and 
cholesterol"  (Ref.  9)  contained  in 
"Nutrition  and  Your  Health,  Dietary 
Guidelines  for  Americans,"  published 
jointly  by  the  Department  of  Health  and 
Human  Services  and  the  U.S. 
Department  of  Agriculture  (USDA)  in 
1980  and  revised  in  1985. 

A  consensus  development  conference 
on  lowering  blood  cholesterol  levels  was 
held  by  the  National  Institutes  of  Health 
on  December  10-12, 1984.  The  consensus 
panel  of  experts  concluded  in  its  report 
that  "elevated  blood  cholesterol  level  is 
a  major  cause  of  coronary  artery 
disease."  and  that  "there  is  no  doubt 
that  appropriate  changes  hi  our  diet  will 
reduce  blood  cholesterol  levels."  The 
panel  cited  epidemiologic  data  and  over 
a  dozen  dinical  trials  that  it  said  offered 
reasonable  assurance  that  reducing 
blood  cholesterol  levels  will  afford 
significant  protection  against  coronary 
heart  disease.  Accordingly,  the 
consensus  panel  recommended  that  "all 
Americans  (except  childrai  under  2 
years  of  age)  be  advised  to  adopt  a  diet 
that  reduces  total  dietary  fat  mtake  from 
the  current  level  of  about  40  percent  of 
total  calories  to  30  percent  of  total 
calories,  reduces  saturated  fat  intake  to 
less  than  10  percent  of  total  calories, 
increases  polyunsaturated  fat  intake  but 
to  no  more  than  10  percent  of  total 
calories,  and  reduces  daily  cholesterol 
intake  to  250  to  300  mg"  (Ref.  5). 

For  some  time,  the  American  Heart 
Association  (AHA)  has  recommended 
that  most  people  should  lower  their 
dietary  intake  of  lipids,  particularly 
cholesterol  and  saturated  fatty  acids. 
AHA  recommends  that  for  healthy 
adults  the  calories  dwived  from  fat 
should  constitate  less  than  30  percent  of 
total  cabrk  intake.  For  individBals  with 
one  or  more  risk  fseton,  AHA 
recoonMnds  thai  total  caloric  intake 


from  fat  shonld  be  lets  thee  25  percent 
AHA  also  reoammends  (hot  aduHs  hi 
the  general  popalation  consume  an 
average  of  less  than  300  milligrams  (mg) 
of  cholesterol  per  day  (Ref.  2). 

The  Americaa  Medical  Association 
(AMA)  issued  a  statement  in  1963  that 
recommends  dietary  modifications  for 
persons  with  hypercholesterolemia  (high 
serum  cholesterol)  and 
hypertriglyceridemia  (high  serum 
triglycerides).  AMA  suggests  that  such 
persons  cmisume  a  diet  in  which  no 
more  than  30  to  35  percent  of  calories 
are  derived  from  fat  and  in  which  there 
is  less  than  300  mg  of  diolesterol  per 
day  (Ref.  4). 

In  1984,  the  Inter-Society  Commission 
for  Heart  Disease  Resources  published  a 
statement  recommending  a  reduction  in 
dietary  cholesterol  to  no  more  than  250 
mg  per  day,  a  reduction  m  total  fat 
intake  to  less  than  30  percent  of  calories, 
and  an  adjustment  in  fat  intake  to 
provide  no  more  than  8  percent  of 
calories  from  saturated  fat  (Ref.  6).  The 
Commission  was  created  in  1989,  in 
response  to  Public  Law  89-239,  to 
develop  guidelines  for  optimal  medical 
resources  for  the  prevention  and 
treatment  of  cardiovascular  disease.  The 
membership  of  the  Commission  includes 
the  AMA.  AHA.  American  College  of 
Cardiology,  American  College  of 
Physicians,  American  Public  Health 
Association,  and  12  other  medical 
associations. 

The  World  Health  Organization 
(WHO)  Expert  Committee  on  Prevention 
of  Coronary  Heart  Disease  recommends 
that  in  countries  with  a  high  incidence  of 
coronary  heart  disease,  such  as  the 
United  States,  blood  cholesterol  levels 
should  be  lowered  through  progressive 
changes  in  eating  patterns,  including 
consiunption  of  under  300  mg  of 
cholesterol  per  day  and  less  than  10 
percent  of  energy  intake  as  saturated  fat 
(Ref.  7). 

In  f  anuary  1964,  the  National  Heart, 
Lung,  and  Blood  Institute  (NHLBI) 
released  the  results  of  a  7  to  10  year 
clinical  study.  These  results  showed  that 
reduction  in  serum  cholesterol  by  means 
of  the  cholesterol-lowering  drug 
cholestyramine  resulted  in  a  reducbon 
in  fatal  and  nonfatal  heart  attacks  (Ref. 
10).  In  addition,  the  study  results 
revealed  a  linear  correlation  between 
cholesterol  lowering  and  a  reduction  in 
risk  of  coronary  heart  disease.  In  the 
study  whidi  involved  3,806  men  at  high 
risk  of  developing  coronary  heart 
disease,  a  19  percent  reduction  in 
coronary  heart  disease  risk  was 
obtained  as  a  direct  result  of  an  8 
percent  reduction  in  plasma  cholesterol. 
Coronary  heart  disease  risk  was 
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reduced  by  50  percent  for  participants 
who  obtained  a  25  percent  reduction  in 
total  plasma  cholesterol.  Thus,  on  the 
average,  for  every  1  percent  drop  in 
plasma  cholesterol,  there  was  a  2 
percent  reduction  in  coronary  heart 
disease  risk. 

Before  initiation  of  the  study,  all 
potential  participants  were  placed  on  a 
diet  that  contained  about  400  mg  of 
cholesterol  per  day  and  that  was 
designed  to  provide  a  polyunsatora ted- 
to-saturated  fatty  acid  ratio  of 
approximately  0.8.  This  diet  was 
designed  to  lower  cholesterol  levels  by  3 
to  5  percent.  The  diet  was  offered  to  all 
potential  participants  at  the  second  of 
five  screening  visits  because,  when  the 
study  began,  many  physicians  were 
recommending  such  a  diet  to 
hypercholesterolemic  patients.  NHLBI 
hoped  that  such  a  diet,  along  with  a 
nutrition  counseling  program,  would 
facilitate  recruitment  of  participants. 
Moreover,  because  the  diet  was 
introduced  before  random  assignment 
into  treatment  groups,  it  was  possible  to 
exclude  from  the  study  men  whose 
plasma  cholesterol  levels  were  highly 
sensitive  to  diet.  The  study  began  3 
months  after  the  dietary  changes  were 
made.  By  that  time,  the  diet  had  resulted 
in  a  3.5  percent  reduction  in  total  plasma 
cholesterol  and  a  4.0  percent  fall  in  LDL- 
choieslerol,  a  low  density  Hpoprotein- 
cholesterol  complex  associated  with 
increased  risk  of  coronary  heart  disease 
(Ref.  11). 

Therefore,  although  the  study  was  not 
designed  to  assess  directly  whether 
cholesterol  lowering  by  diet  prevents 
coronary  heart  disease,  NHLBI 
concluded  that  "*  *  *  its  findings,  taken 
in  conjunction  with  the  large  volume  of 
evidence  relating  diet,  plasma 
cholesterol  levels  and  CHD  (coronary 
heart  disease]  support  the  view  that 
cholesterol  lowering  by  diet  also  would 
be  beneficial"  (Ref.  10). 

An  additional  concern  regarding  the 
consumption  of  fat  has  surfaced  in 
recent  years  as  a  result  of 
epidemiological  studies  that  have 
repeatedly  shown  an  association 
between  dietary  fat  and  the  occurrence 
of  cancer  at  several  sites  (Ref.  12). 
While  the  data  are  not  entirely 
consistent  and  hence  the  relationship 
between  dietary  fat  and  cancer  is  not 
clear,  the  Committee  on  Diet.  Nutrition, 
and  Cancer  of  the  National  Academy  of 
Sciences  recommends  that  the 
consumption  of  both  saturated  and 
unsaturated  fats  be  reduced  in  the 
average  U.S.  diet. 


II.  Need  for  Change  in  Current 
Regulations 

A.  Current  Regulations 

In  the  Federal  Register  of  January  19, 
1973  (38  FR  2132)  and  of  March  14. 1973 
(38  FR  6961),  as  a  result  of  increasing 
knowledge  about  the  clinical  application 
of  medical  conc^ts  concerning  dietary 
fat  and  cholesterol,  FDA  adopted  its 
current  regulations  relating  to  labeling 
foods  with  information  on  cholesterol, 
fat.  and  fatty  acid  composition.  These 
provisions  were  designed  to  assist 
individuals  on  fat-modified  diets  in 
purchasing  food.  In  addition,  they  were 
intended  to  help  prevent  consumers 
from  being  misled  by  claims  indicating 
that  a  number  of  common  foods  with 
relatively  high  levels  of  fats  were 
valuable  in  the  control  or  reduction  of 
blood  cholesterol  levels  and  thus  were 
appropriate  for  the  prevention  or 
treatment  of  diseases  of  the  heart  and 
arteries. 

Because  of  the  agency's  concern  about 
the  improper  and  misleading  use  of 
information  regarding  cholesterol  the 
current  regulations  are  quite  restrictive 
concerning  the  use  of  such  information. 
Except  for  the  inclusion  of  fatty  acid  and 
cholesterol  content  information  in 
nutrition  labeling  (21  CFR  101.9),  and  as 
limited  by  21  CFR  101.25(b).  the  only 
references  to  cholesterol  that  the  agency 
presently  permits  on  the  label  are  the 
statement  required  by  §  101.25(d)  when 
cholesterol  information  is  provided  that; 
"Information  (or  "this  information")  on 
fat  (and/or  cholesterol,  where 
appropriate)  content  is  provided  for 
individuals  who,  on  the  advice  of  a 
physician,  are  modifying  their  dietary 
intake  of  fat  (and/or  cholesterol,  where 
appropriate),"  and  the  statement 
permitted  by  §  101.25(g),  which  advises 
consumers  where  on  the  label 
cholesterol  information  may  be  found. 
FDA's  regulations  make  no  other 
provision  for  the  inclusion  of  cholesterol 
information  in  food  labeling. 

B.  Need  for  Change 

A  common  theme  of  the  organizations 
that  have  expressed  an  opinion  on  the 
influence  of  diet  on  the  development  of 
heart  disease  is  that  it  would  be 
beneficial  for  the  general  population  to 
have  more  information  about  the 
cholesterol  and  fat  content  of  foods. 
This  theme  is  supported  by  the  National 
Cholesterol  Education  Program  (NCEP), 
which  is  being  coordinated  by  NHLBI. 
NCEP's  mission  is  the  reduction  of 
coronary  heart  disease  morbidity  and 
mortality  related  to  elevated  blood 
cholesterol.  This  mission  is  to  be 
accomplished  through  extensive 
cooperation  and  coordination  of  many 


government  and  private  sector  health 
organizations.  NCEP  plans  to  develop 
programs  for  health  professionals,  their 
patients,  and  the  puUic  to  increase 
awareness  of  the  importance  of  lowering 
elevated  blood  choletterol  levels  and,  in 
part,  to  provide  necessary  information 
to  use  dietary  changes  to  accomplish 
this  lowering. 

Recognition  of  the  value  of  more 
information  about  the  cholesterol  and 
fat  content  of  foods  provides  a  new 
impetus  to  amend  existing  labeling 
regulations  to  encourage  the 
quantitative  declaration  of  cholesterol 
and  fatty  acids  on  food  labels.  In 
addition,  the  Consensus  Development 
Conference  on  Lowering  Blood 
Cholesterol  to  Prevent  Heart  Disease 
and  the  Inter-Society  Commission  on 
Heart  Disease  Resources  have 
specifically  recommended  that  labeling 
regulations  be  reviewed  and  revised  to 
assist  the  consumer  in  easily 
determining  the  amount  and  type  of  fat 
and  cholesterol  present  and  to 
encourage  the  manufacture  of  nutritious 
products  low  in  saturated  fats  and 
cholesterol  (Refs.  5  and  6). 

III.  FDA's  Response  to  Need  for  Change 

There  has  been  only  limited  use  of 
fatty  acid  and  cholesterol  labeling  since 
the  current  regulations  became  effective. 
Manufacturers  have  objected  to  the  form 
of  the  fatty  acid  and  diolesterol  labeling 
that  the  regulations  permit  and  to  the 
prohibition  of  any  labeling  statements 
about  cholesterol  and  fatty  acids  not 
expressly  permitted  by  the  regulations. 

Several  manufacturers  filed  petitions 
between  1973  and  1975  seeking  to 
establish  common  or  usual  name 
regulations  for  specially  processed 
breakfast  meat  and  egg  replacements 
and  to  use  terms  such  as  "cholesterol 
free"  and  "cholesterol  reduced"  as  part 
of  the  statement  of  identity.  By  letter. 
FDA  denied  each  of  these  petitions  on 
May  3, 1976,  stating  that  any  reference 
to  cholesterol  in  the  name  of  a  food 
would  give  that  food  a  special  dietary 
significance  that,  based  on  current 
knowledge  about  the  value  of  dietary 
cholesterol  control,  it  does  not  deserve. 

General  Mills.  Inc.,  Miles 
Laboratories,  Inc.,  Standard  Brands, 
Inc.,  and  SmithKline  Corp.  jointly  filed  a 
petition  for  reconsideration  of  the 
agency's  denial  (Docket  No.  76P-0296- 
PRC).  They  focused  on  use  of  the  term 
"cholesterol  free"  as  a  designation  for 
certain  classes  of  foods.  They  argued 
that  although  this  term  could  be 
misleading  when  used  in  the  name  of 
some  foods,  the  cholesterol-free 
designation  was  entirely  proper  and  not 
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misleading  for  the  products  specifically 
mentioned  in  their  original  petitions. 

While  reconsidering  its  denial  of  these 
petitions.  FDA  concluded  that  it  would 
be  appropriate  to  examine  consumer 
views  on  cholesterol  labeling.  Therefore, 
the  agency  included  cholesterol  labeling 
as  a  topic  in  its  consumer  food  labeling 
surveys  conducted  in  1978  [Ref.  13)  and 
in  1983  (in  conjunction  with  NHLBI) 
(Ref.  14)  and  in  the  1978  food  labeling 
hearings  it  conducted  jointly  with  USDA 
and  with  the  Federal  Trade 
Commission's  (FTC)  Bureau  of 
Consumer  Protection  (Ref.  15). 

In  preparing  this  proposal  on 
cholesterol  labeling,  the  agency  has 
examined  and  taken  into  consideration 
all  of  the  information  on  cholesterol  that 
it  has  received  in  response  to  its 
consumer  food  labeling  surveys,  the  tri- 
agency  hearings,  and  the  December  21, 
1979  (44  FR  75990),  Federal  Register 
notice  that  described  the  results  of  those 
hearings,  as  well  as  those  issues  raised 
in  the  industry's  petition  for 
reconsideration. 

Having  reconsidered  its  earlier  denial 
of  the  industry's  petitions,  FDA  finds 
that  it  would  not  be  appropriate  to 
propose  the  common  or  usual  name 
regulations  that  the  petitioners 
requested  because  the  thrust  of  such  an 
action  would  be  too  narrow.  FDA  does 
find,  however,  that  the  petitioners' 
concerns  about  the  restrictiveness  of  the 
existing  regulations  are  appropriate. 
FDA  agrees  that  regulations  restricting 
truthful  and  nonmisleading  product 
information  are  not  in  the  consumer's 
best  interest. 

Furthermore,  although  the  benefits  of 
a  reduction  in  total  dietary  fat  and 
cholesterol  for  the  general  population 
have  not  been  shown  beyond  doubt,  the 
agency  is  impressed  by  the 
recommendations  concerning  dietary 
intake  of  these  substances  that  it  has 
described  above  and  by  the  results  of 
the  recent  NHLBI  study. 

Moreover,  the  FDA/NHLBI  consumer 
survey  found  that  65  percent  of  the 
respondents  were  concerned  about  their 
consumption  of  cholesterol  (Ref.  14).  Of 
those  concerned,  12  percent  had  been 
advised  by  a  physician  or  other  health 
professional  to  reduce  cholesterol  and 
another  35  percent  decided  to  reduce 
cholesterol  in  their  diet  on  their  own 
initiative. 

The  agency's  present  position, 
therefore,  is  to  encourage  the  voluntary 
declaration  of  cholesterol  and  fatty  acid 
content  on  labeling  to  assist  individuals 
in  lowering  their  intake  of  these 
substances  should  they  so  desire,  as 
well  as  to  assist  those  individuals  who 
have  been  medically  directed  to  modify 
their  intake  of  these  substances.  Since 


total  fat  is  already  a  mandatory  part  of 
nutrition  labeling,  no  changes 
concerning  fat  content  declarations  are 
being  proposed. 

This  rulemaking  does  not  purport  to 
deal  with  whether  it  is  possible  to  use 
the  food  label  to  communicate  explicit 
health-related  information  and  does  not 
reach  the  issue  of  the  type  of 
information,  if  any.  on  cholesterol  and 
health  that  might  be  appropriate  for  food 
labeling.  FDA  is  currently  considering 
these  issues  in  another  proceeding 
(reference  health  claims  proposal).  The 
agency  notes,  however,  that  responsible 
communication  on  food  labeling  about 
the  current  state  of  knowledge  on  the 
relationship  between  nutrition  and 
health  may  raise  extremely  difficult  and 
complex  issues.  For  example,  the 
manner  in  which  health-related 
information  is  presented  can  directly 
call  into  play  the  misbranding  and  new 
drug  provisions  of  the  act.  In  the  case  of 
cholesterol,  it  must  be  clear  to 
consumers  that  the  consumption  of  a 
specific  food  is  not  likely  to  contribute 
significantly  to  a  change  in  blood 
cholesterol  levels  without  a  modification 
of  the  diet  to  reduce  the  total  amount  of 
fat,  saturated  fat,  and  cholesterol 
consumed.  The  possibility  for  confusion 
resulting  from  unsubstantiated  or 
misleading  health-related  information 
on  food  labels  provides  the  basis  for  the 
prohibition  in  §  101.9(i)(l)  of  claims  that 
a  specific  product  in  and  of  itself  is 
effective  in  the  prevention,  cure, 
mitigation,  or  treatment  of  any  disease 
or  symptom. 

Nonetheless,  as  a  result  of  its  review 
of  the  petition  for  reconsideration,  of  the 
reports  referenced  above,  and  of  the  fact 
that  large  numbers  of  people,  whether 
on  their  own  initiative  or  under  the 
direction  of  a  physician,  want  to  follow 
diets  that  are  lower  in  fat  and 
cholesterol,  FDA  has  tentatively 
concluded  that  its  present  regulations 
are  unduly  restrictive.  The  agency 
believes  that  more  information  on 
cholesterol  content  than  it  currently 
permits  could  be  provided  on  food 
labels  without  being  false  or  misleading. 
Significant  segments  of  the  public  health 
community  are  recommending  that 
individuals  modify  their  total  intake  of 
these  substances  to  effect  changes  in  the 
levels  of  lipid  components  in  the  blood. 
Consequently,  informative  labeling  that 
will  help  individuals  identify  foods  for 
inclusion  in  fat-  and  cholesterol- 
modified  diets  should  be  provided.  The 
agency  is  proposing  to  amend  its  present 
regulations  accordingly. 

In  addition,  in  the  interest  of 
streamlining  and  ensuring  the 
consistency  of  food  labeling  regulations, 
the  proposed  rule  deletes  certain 


unnecessary  provisions  of  the  existing 
regulations  that  are  duplicative  or 
merely  restate  statutory  provisions.  The 
general  approach  taken  by  the  agency  in 
this  proposal  is  consistent  with  the 
approach  that  it  took  with  respect  to 
sodium  labeling  and  should  not  be 
construed  as  a  change  in  policy  with 
respect  to  sections  201(n)  and  403(a)  of 
the  act  or  other  implementing 
provisions. 

Inasmuch  as  this  proposal  addresses 
the  underlying  concern  of  the  petitioners 
who  submitted  the  petition  for 
reconsideration,  and  would  i>ermit 
labeUng  similar  to  that  requested,  the 
agency  views  this  proceeding  as  a  final 
disposition  of  the  petition. 

rv.  Use  of  Standardized  Tenns  and 
Their  Definitions 

This  proposed  rule  would  establish 
definitions  for  the  terms  "cholesterol 
free,"  "low  cholesterol,"  and  "reduced 
cholesterol."  These  definitions  appear  in 
proposed  S  101.25(a)(3).  FDA  is 
proposing  these  definitions  under 
sections  201(n)  and  403(a)  of  the  act. 
Those  sections  authorize  the  agency  to 
prohibit  labeling  that  is  false  or 
misleading  in  that  it  fails  to  reveal 
material  facts  with  respect  to 
consequences  that  may  result  from  the 
use  of  the  article.  Because  many  medical 
professionals  are  asking  their  patients  to 
reduce  their  dietary  intake  of  cholesterol 
and  to  modify  the  dietary  intake  of  fatty 
acids,  and  because  consumers  are 
concerned  about  and  wish  to  reduce 
their  intake  of  cholesterol  and  to  modify 
their  intake  of  fatty  acid,  it  is  important 
that  label  statements  not  convey  a 
misleading  impression  about  the 
cholesterol  or  fatty  acid  content  of  a 
food. 

The  agency  believes  that  the 
estabUshment  of  specific  definitions 
designed  to  standardize  certain  terms 
used  by  manufacturers  to  describe  the 
cholesterol  content  of  a  food  is 
desirable.  FDA  is  concerned  that 
without  clear  guidance,  manufacturers 
might  use  the  same  terms  on  products 
that  vary  widely  in  cholesterol  content. 
FDA  is  encouraging  manufacturers  to 
use  these  terms;  moreover,  FDA  is 
proposing  to  permit  use  of  comparative 
terms  describing  cholesterol  content  so 
long  as  they  are  truthful  and  not 
misleading,  as  discussed  below. 

FDA  requests  comments  on  the 
proposed  definitions  and  any 
suggestions  as  to  other  definitions  that 
might  more  effectively  inform  consumers 
about  a  food's  cholesterol  content.  The 
agency  will  consider  and  respond  to  all 
such  comments  in  any  final  rule 
published  on  this  matter. 
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In  devdeptaig  IkcM  defiMlioas.  FDA 
examined  cboiestfafol  data  for 
approximate^  450  ckoleatarot- 
containing  food  prodiicta.  The  agency 
tabulated  and  exaouaed  this 
informatioa  on  the  baaiB  of  cheleateroi 
content  per  senring  of  food,  choleaterol 
content  per  100  grams  of  food, 
cholesterol  content  per  100  idlocalories 
(Calories)  of  the  food,  and  cbolesterel 
contribution  on  the  basis  of  estimated 
frequency  of  consumption  of  the  food 
(ReC  16).  (Data  tables  of  cholesterol 
content  infonnation  have  been  placed 
on  file  with  the  Dockets  Man^ement 
Branch.  Food  and  Drug  Administration.) 
The  agency  also  examined  other  data 
bases  specifymg  cholesterol  content  of 
foods  (Refs.  17  and  18). 

Having  oompieled  this  examination, 
the  agency  is  proposing  that  the 
deHnitions  of  the  terms  describing 
cholesterol  content  be  based  on  the 
cholesterol  content  per  serving  of  CDod. 
The  agency  believes  that  labeling  claims 
should  relate  as  simply  and  directly  as 
possible  to  consumer  experience  and 
understanding,  and  that,  as  a  result  of 
current  nutrition  labeling  practices, 
consumers  are  most  familiar  with 
descriptions  of  food  in  terms  of  servings. 
Moreover,  in  1981,  FDA  published  the 
results  of  a  survey  of  consumers, 
nutritionists,  and  food  industry 
representatives  concerning  what 
nutrition  infonnation  they  felt  should  be 
included  in  food  labels  to  make  those 
labels  most  useful  to  consumers  in 
improving  nutritional  status  and 
reducing  dietary  health  problems.  All 
groups  of  respondents  preferred  having 
nutrition  information  continae  to  be 
presented  on  a  "per  serving"  basis 
rather  than  in  terms  of  100  gram  or  100 
Calorie  units  (Ref.  19). 

Accordingly,  FDA  is  proposing  to 
eliminate  the  dual  labeling  provisions 
established  in  current  §  101.25(bK2)  that 
require  the  declaration  of  cholesterol 
both  in  terms  of  milligrams  per  serving 
and  milligrams  per  100  grams  (rf  food.  A 
large  number  of  consumers  have 
commented  that  the  dual  requirement  is 
confusing  and  unnecessary.  Under  the 
proposal,  cholesterol  content  will  only 
have  to  be  declared  quantitatively  in 
terms  of  milligrams  per  serving. 

A.  Cholesterol  Free 

FDA  is  proposing  to  define  the  term 
"cholesterol  free"  to  describe  foods 
containing  less  than  2  mg  of  cholesterol 
per  serving.  A  food  inherendy  having 
less  than  2  mg  of  cholesterol  per  serving, 
e.g.,  peanut  butter,  may  appropriately  be 
described  as  a  "cholesterol-free  food." 
as  long  as  any  labeling  claim  to  that 
effect  clearly  refers  to  all  such  food  and 
not  merely  to  the  particular  brand  to 


which  the  labeling  afttaches  (e.g.. 
"peanut  butter,  a  cholesterol-free  food"). 
Foods  that  ordinarily  contain  less  than  2 
mg  of  cholesterol  per  serving  include 
fruits,  vegetables,  grains,  nuts,  and 
seeds,  as  well  as  fats  and  oils  derived 
solely  from  vegetable  sources. 

Under  the  proposed  regulation,  the 
term  "cholest^ol  free"  can  also  be  used 
to  describe  foods  that  have  been 
formulated  or  processed  specifically  to 
lower  the  cholesterol  content,  provided 
that  those  foods  are  substitutes  for,  and 
resemble  in  organoleptic  properties, 
foods  containing  faigiier  levels  of 
cholesterol  For  example,  breakfast  meat 
analogs  made  with  soy  or  other  nonmeat 
ingredients  may  be  formulated  to 
substitute  for  sausage  products.  If  such 
analogs  are  made  to  contain  less  than  2 
mg  of  cholesterol,  they  may  be  labeled 
as  "cholesterol  free." 

FDA  is  proposii^  to  define  the  term 
"cholestercri  free"  to  include  food  with 
less  than  2  mg  of  cholesterol  per  serving 
because  it  is  not  practical  or  reasonable 
to  establiah  an  absolute  zero  level 
requirement  in  analytic  terms.  The 
variability  in  m-dinaiy  naethodology 
used  to  detennine  cholesterol  content 
does  not  generally  ptrmit  precise 
determination  of  diolesterol  below  the  2 
mg  per  serving  level.  However,  although 
in  some  cases  it  may  be  possible 
analytically  to  detect  levels  of 
cholesterol  of  2  mg  or  less,  such  low 
levels  of  cholesterol  are  biologically  and 
nutritionally  insignificant  In  addition,  it 
is  not  technolc^cally  feasible  to  remove 
all  traces  of  cholesterol  from  foods. 
Some  may  contend  that  the  term 
"cholesterol  free"  will  mislead 
consumers  into  believing  that  food  so 
labeled  is  completely  without 
cholesterol  Howevei;  the  agency 
believes  that  no  harm  will  result  from 
any  technical  misunderstanding  caused 
by  the  use  of  this  term  because  foods 
containing  less  than  2  mg  of  cholesterol 
per  serving  contain  a  trivial  amount  of 
cholesterol  compared  to  the  total  dietary 
intake  of  cholesterol  for  any  particular 
individual  FDA  established  a  policy  of 
using  "free"  as  a  descriptor  of 
dietetically  insignificant  compfments 
when  it  adopted  regulations  for  sodium 
content  (49  FR 15510:  April  18. 1964). 
Medically,  such  insignificant  amounts  of 
cholesterol  represent  a  functional,  or 
biological,  zero  level 

B.  Low  Cholesterol 

The  agency  is  jwoposing  to  define  the 
term  "low  cholesterof  to  describe  foods 
that  contain  less  than  20  mg  of 
cholesterol  per  serving.  A  food 
inherently  containing  less  than  20  mg  of 
cholesterol  per  serviqg  may 
appropriately  be  described  as  "a  low 


cholesterol  food,"  provided  that  any 
labeling  clahn  to  that  effiect  clearly 
refers  to  alt  foods  of  that  type  and  not 
merely  to  the  particular  brand  to  which 
the  labeling  attaches.  The  term  'low 
cholesterol"  can  also  be  used  to 
describe  foods  that  have  been 
formulated  or  processed  specifically  to 
lower  the  cholesterol  coatent,  provided 
that  such  foods  are  substitutes  for.  and 
resemble  in  oiganolepHc  properties, 
foods  containing  higher  levels  of 
cholesterol.  For  example,  a 
manufacturer  produces  a  quiche  mix 
that  contains  over  300  mg  diolesterol 
per  serving.  By  removing  the  egg  yolks, 
however,  die  manufacturer  develops  a 
new  formulation  that  contains  less  than 
20  mg  cholesterol  per  serving.  The 
quiche  mix  made  by  the  new 
formulation  may  be  labeled  as  "low 
cholesterol  quiche  mix". 

FDA  selected  the  20-mg-per-8erving 
cutoff  as  a  result  of  the  agency's 
examination  of  cholesterol  content  of 
foods  (Refs.  16, 17.  and  18).  The  agency 
found  that  foods  containing  less  than  20 
mg  of  cholesterol  per  serving  are 
generally  those  that  have  been  identified 
as  useful  to  persons  who  want  to  control 
or  moderate  their  cholesterol  intakes  or 
to  maintain  their  cholesterol  intakes  at 
relatively  low  levels  (Refs.  20  and  21). 
In  addition,  the  agency's  survey  of 
cholesterol  content  of  foods  suggests 
that  the  20-mg  level  is  a  convenient 
cutoff  point.  Almost  25  p^cent  of  the 
cholesterol-containing  foods  surveyed 
contain  less  than  20  mg  of  cholesterol 
per  serving  (Ref.  16).  These  foods 
include  products  such  as  skira  and 
lowfat  milk,  cheeses  and  yogurt  made 
from  skim  and  lowfat  milk,  and  a  wide 
assortment  of  processed  items  such  as 
many  types  of  bread,  cereals,  nucaroni, 
crackers,  and  other  baked  items,  salad 
dressings,  mayonnaise,  and  snack  chips. 

The  agency  recognizes  that  it  tvould 
be  extraordinarily  difficult  to  plan  an 
adequate  diet  solely  from  low 
cholesterol  foods.  Doin^  so  would,  for 
example,  significantly  hnat  the 
consumption  of  most  foods  from  animal 
sources  because  they  generally  contain 
more  tiian  20  mg  ch(^terol  per  serving. 
Most  people  want,  and  need,  to  include 
some  foods  from  animal  aources  in  their 
diets.  Conaeqoendy.  health  care 
providers  try  to  overcome  this  problem 
by  building  cholesterol-restricted  diets 
around  a  daily  allotment  of  animal 
protein  and  then  rounding  out  the  diet 
with  low  cholesterol  foods. 

The  agency  believes  that  low 
cholesterol"  should  be  defined  with  this 
common  iwactice  in  mind.  The  20-nig- 
per-serving  level  is  low  eiiou^  that  i* 
will  provide  the  consumer  with  a  fl»fety 
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factor  in  adhering  to  cholesterol 
restrictions,  even  with  some  foods  from 
animal  sources  in  the  diet.  Also  the 
proposed  use  of  the  term  "low 
cholesterol"  will  furnish  consumers 
attempting  to  control  their  cholesterol 
intake  with  useful  information  for 
accomplishing  this  goal. 

C.  Cholesterol  Reduced 

The  agency  is  proposing  that  the  term 
"cholesterol  reduced"  (or  "reduced 
cholesterol")  be  applied  only  to  those 
foods  that  contain  no  more  than  one- 
quarter  of  the  cholesterol  content  of  the 
foods  for  which  they  are  represented  as 
substitutes,  and  that  they  resemble  in 
organoleptic  properties.  Products 
labeled  as  "cholesterol  reduced"  will 
have  to  provide  comparative 
quantitative  information  on  the  extent  of 
the  cholesterol  reduction  (e.g.,  "the 
cholesterol  content  of  this  bread 
pudding  has  been  reduced  from  120  mg 
to  30  mg  per  serving").  The  reference 
point  against  which  comparisons  are  to 
be  made  should  be  an  industry-wide 
"normative"  cholesterol  content  value  of 
foods  for  which  the  "cholesterol 
reduced"  food  serves  as  a  direct 
replacement,  rather  than  an 
extraordinarily  high  cholesterol  27 
content  level  of  a  single  food  product.  In 
addition,  the  cholesterol  reduced  claim 
and  the  comparative  quantitative 
information  will  have  to  appear  together 
on  the  same  panel  of  the  label.  With 
comparative  information  on  the 
cholesterol  reduction,  the  consumer  will 
have  information  available  to  evaluate 
the  significance  of  the  claim  "cholesterol 
reduced"  when  it  is  used  to  describe 
food  products. 

The  agency  believes  that  food  labeled 
as  "cholesterol  reduced"  should  provide 
a  significant  reduction  in  cholesterol  in 
comparison  with  the  food  it  replaces. 
The  requirement  of  a  75  percent 
reduction  in  cholesterol  content  as  a 
precondition  to  use  of  the  term 
"cholesterol  reduced"  reflects  FDA's 
concern  about  the  many  foods  that 
contain  relatively  large  amounts  of 
cholesterol,  and  the  possibility  that 
products  with  relatively  high  levels  of 
cholesterol  could  easily  claim  to  have 
reduced  cholesterol  content  if  the 
agency  permitted  a  lesser  reduction  to 
be  reflected  in  the  labeling.  More  than 
one-fourth  of  the  cholesterol-containing 
foods  examined  by  the  agency  in  the 
1979  survey  contain  more  than  100  mg  of 
cholesterol  per  serving,  and  of  these, 
one-third  contain  more  than  200  mg. 
Considering  that  the  average  adult 
consumes  several  cholesterolcontaining 
foods  per  day,  foods  having  a  high 
cholesterol  content  should  be  reduced 
by  at  least  75  percent  if  they  are  to  be 


included  or  used  as  part  of  a  daily  diet 
containing  300  mg  or  less  cholesterol  per 
day. 

Three  hundred  milligrams  or  less  is 
the  daily  intake  suggested  by  the  AHA 
(Ref.  2).  AMA  (Ref.  4).  and  WHO  (Ref. 
7).  Clinical  studies  of  healthy  adults 
demonstrate  that  a  reduction  of  the  total 
dietary  intake  of  cholesterol  to  300  mg  or 
less  per  day  can  reduce  high  serum 
cholesterol  levels  (Refs.  11,  22,  and  23). 

By  the  same  token,  foods  that  are 
inherently  low  in  cholesterol  should  not 
be  labeled  "cholesterol  reduced,"  even 
though  it  may  be  possible  to  achieve  a 
75  percent  reduction  in  their  cholesterol 
content.  The  agency  believes  that  for  a 
food  that  contains  less  than  20  mg 
cholesterol  per  serving,  a  reduction  in 
cholesterol  content  of  75  percent  is  not 
significant.  However,  FDA  has  decided 
not  to  propose  to  incorporate  this  belief 
into  §  101.25  because  the  agency 
considers  it  likely  that  products 
containing  less  than  20  mg  per  serving 
will  be  labeled  "low  cholesterol"  rather 
than  "cholesterol  reduced."  If  a 
manufacturer  does  choose  to  use 
"cholesterol  reduced"  or  both  terms, 
comparative  information  on  the  extent 
of  cholesterol  reduction  will  have  to  be 
given  on  the  same  panel  of  the  label  as 
that  on  which  the  claim  is  made,  thereby 
allowing  the  consumer  to  evaluate  the 
significance  of  the  claim. 

D.  Comparative  Claims 

The  agency  recognizes  that  there  may 
be  food  products  for  which  significant 
reductions  in  cholesterol  content  can  be 
made  but  for  which  it  may  not  be 
possible  to  achieve  cholesterol  levels 
that  are  sufficiently  low  to  allow  the 
products  to  be  labeled  as  "cholesterol 
reduced."  In  order  to  encourage  the 
increased  availability  of  foods  with 
lowered  cholesterol  content,  the  agency 
is  announcing  that  it  has  no  objection  if 
manufacturers  label  foods  truthfully  to 
show  comparative  cholesterol 
reductions  using  such  other  terms  as 
"less  cholesterol"  or  "lowered 
cholesterol,"  provided  that  quantitative 
information  on  the  reduction  is 
provided.  For  example,  a  manufacturer 
could  use  such  terms  as  "less 
cholesterol"  or  "lowered  cholesterol"  on 
the  label  of  a  product  called  "pound 
cake"  to  show  that  "this  pound  cake 
contains  35  percent  less  cholesterol  than 
our  regular  pound  cake  (cholesterol 
lowered  from  70  mg  to  45  mg  per 
serving)."  However,  to  ensure  that 
consumers  are  not  misled  into  believing 
that  an  inconsequential  reduction  in 
cholesterol  content  will  provide 
significant  health  benefits,  the  agency 
will  consider  appropriate  regulatory 
action  against  manufacturers  who  make 


comparative  labeling  statements  in 
those  cases  where  the  cholesterol 
content  has  been  reduced  by  an 
inconsequential  amount,  on  the  basis 
that  such  claims  could  be  inherently 
misleading.  The  agency  invites 
comments  on  this  issue. 

In  order  that  comparative  claims  be 
fully  informative,  under  proposed 
S  101.25(a)(3)(iv),  the  label  must  provide 
quantitative  information  on  the  extent 
that  the  cholesterol  was  reduced,  and 
the  comparative  claim  and  quantitative 
information  must  appear  together  on  the 
same  panel  of  the  label.  In  the  agency's 
opinion,  the  inclusion  of  both  the 
comparative  claim  and  the  quantitative 
information  will  help  prevent  consumer 
misunderstanding.  In  addition,  FDA 
considers  comparative  claims  about 
cholesterol  content  to  be  a  nutrition 
claims  within  the  meaning  of  21  CFR 
101.9  and  thus  subject  to  the  labeling 
requirements  of  that  section. 

A  manufacturer  that  is  unsure  about 
how  to  use  any  of  the  proposed  terms 
may  request  assistance  from  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition. 

V.  Limitatioiis  on  Use  of  Defined  Tenns 

In  defining  cholesterol  claims,  the 
agency  has  addressed  products  that 
normally  contain  low  levels  of 
cholesterol  and  those  that  have  been 
specifically  iM^cessed  or  formulated  to 
reduce  cholesterol  content.  Cholesterol 
is  foimd  in  nutritionally  significant 
amounts  only  in  foods  derived  from 
animal  products.  Foods  formulated 
solely  from  plant  ingredients  contain 
only  minute  or  undetectable  amounts  of 
cholesterol,  and  labeling  claims 
regarding  cholesterol  content  should  not 
imply  that  plant-derived  products  may 
contain  cholesterol. 

The  agency  is  concerned  that 
cholesterol  labeling  claims  not  be  used 
in  a  misleading  manner.  For  example, 
use  of  the  defined  terms  as  part  of  the 
statement  of  identity  of  products  that 
normally  contain  low  levels  of 
cholesterol  can  be  inherently 
misleading.  The  label  of  a  food  bearing 
the  statement  "cholesterol  free 
applesauce"  implies  that  this  particular 
applesauce  is  different  from  regular 
applesauce  because  it  has  less 
cholesterol.  In  fact,  all  applesauce  is 
cholesterol  free.  Therefore,  this 
proposed  regulation  will  not  permit  use 
of  the  defined  terms  as  part  of  the 
statement  of  identity  for  foods  that 
normally  contain  low  levels  of 
cholesterol,  unless  such  labeling  clearly 
refers  to  all  foods  of  that  type  and  not 
merely  to  the  particular  brand  to  which 
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the  labebig  attache*  (eg^  **« 
a  cholesteral  free  ioqd^. 

Foods  that  have  been  tpedaihf 
proceaaed  or  Eooiulalad  to  leibce 
cholesterol  ooateot  are  a  di&rent 
matter.  In  cases  where  a  food  is  dearly 
lower  in  cholesterol  thaa  odier  foods  of 
lite  same  tjpe,  the  issue  is  not  whether 
the  food  differs  from  other  ibo<ls  of  that 
type  with  regard  to  cholestenri  content, 
but  whether  it  differs  from  those  foods 
in  other  ways. 

In  ouny  cases  a  significant  reduction 
in  cholesterol  content  results  in  a 
change  in  the  basic  character  of  the 
food.  In  such  cases,  use  of  the 
cholesterol  terms  in  mniinn;^if>n  with 
the  name  of  a  standardized  food  or  of  a 
food  with  an  established  coflimon  or 
usual  name  would  only  be  appropriate  if 
modifled  by  additional  terms  (e^ 
imitation  or  substitute]  to  indicate  to 
consumers  that  the  food  (Offers  from  the 
standardized  or  unmodified  product  in 
more  than  just  cholesterol  content. 

Foods  that  are  fabricated  or  ^lecially 
processed  to  reduce  cholesterol  content 
in  a  manner  that  does  not  alter  the  basic 
nature  of  the  food  and  Aat  does  not 
alter  the  nutritional  content  in  any  way 
other  than  reduction  of  rhnlnttsrol  fat, 
and  calories,  however,  may  be  properly 
identified  using  the  defined  tenns  as 
part  of  the  statement  of  identity  for  that 
food. 

VI.  Fatty  Add  and  Cholesterol  Labeling 
A.  Declaratory  Information  Statement 

FDA  is  proposing  to  delete  the 
requirement  in  current  §  101.25(d]  that 
food  labels  that  bear  fatty  add  or 
cholesterol  information  also  bear  a 
statement  that  the  information  is  for 
individuals  modifying  their  diet  on  the 
advice  of  a  physician.  The  agency  is 
proposing  to  delete  this  requirement 
because  consumers  in  general  are 
increasingly  interested  in  moderating 
their  intake  of  cholestenH  and  fat.  and 
many  are  doing  so  without  specific 
medical  instructions  (Ref.  14).  Such  a 
statement  may  not,  therefore,  ahrays  be 
appropriate  and  may  erroneously  imply 
that  a  particular  food  should  not  be 
consumed  in  the  absence  of  such 
specific  medical  advice.  Also,  the 
stateiMBt  may  not  be  neceasary 
inasmudi  as  aiany  bealHi  professional 
groups  are  suggesting  that,  for  the  MS. 
population  as  a  whole  (with  the 
exception  of  children  under  2  years  of 
age),  reduction  in  total  lat,  saturated  fat 
and  cholesleni  is  sensible  and  barmkss 
(Refs.  2. 5  throuBh  9.  and  24). 

Additionally,  because 
i  10lJf(b)(2)(iii)  and  {zmm  ooBlain  a 
refennce  le  f  lin.25(d).  FDA  is  deleting 
them. 


B.  Percent  of  Calories  From  Fat 

Section  10I.25(c)p)(i)  now  requires 
that  if  a  food  label  bears  fatty  acid 
content  informatioa  it  must  also  bear 
the  percent  of  calories  from  fat  as  part 
of  the  label  information.  The  agency,  to 
encourage  food  maoufacturers  to 
provide  fatty  add  labeling,  is  proposing 
to  delete  this  requirement  This 
information  is  not  essential  to  dietary 
management  of  fat  intake.  FDA  does  not 
believe  that  it  will  be  depriving 
consumers  of  signifKant  information  by 
eliminating  this  reqairement 

Information  on  percent  of  calories 
from  fat  is  only  valuable  in  measuring 
total  dietary  intake  of  fat  and  in 
planning  a  complete  diet  based  on 
reducing  the  total  percentage  of  calories 
from  fat  It  is  not  particularly  useful  on 
individual  foods.  The  cakulations 
needed  to  assess  the  total  dietary 
calories  from  fat  can  be  accompiisbed 
more  easily  by  using  the  calories  and  fat 
(grams)  information  provided  dirough 
nutrition  labehng  than  from  the 
information  on  percent  of  calories  from 
fat  on  a  wide  variety  of  foods  eaten  in  a 
day's  time.  Furthernwre.  because 
information  on  the  percent  of  calories 
from  fat  is  not  requited  on  all  foods 
bearing  nutrition  labeling,  it  does  not 
provide  a  ready  means  of  calculating 
total  dietary  calories  from  fat 

Those  individuals  who  want  to  know 
the  percent  of  calories  from  fat  in  a 
particular  food  can  okulate  it  readily 
from  the  nutrition  label  by  (1) 
multiplying  the  number  erf  grams  of  fat 
per  serving  by  9  (each  gram  of  fat 
furnishes  9  Calories).  (2)  dividing  the 
resultant  number  of  Calories  Irom  bt  by 
the  total  number  of  Calories  per  serving, 
and  (3)  nraltiplying  b)r  loo. 

C.  Requirement  for  Both  Fatty  Acid  and 
Cholesterol  Content 

Under  current  {  10l.2S(c)(2).  fatty  acid 
information  is  required  as  a  part  of  the 
nutrition  label  only  when  a  claim  or 
information  specifically  related  to  fatty 
acids  is  induded  on  the  label  or  in 
labeling  or  advertising.  likewise,  under 
current  §  101.25(b),  cholesterol 
information  is  required  as  a  part  of  the 
nutrition  label  only  when  a  claim  or 
information  related  to  cholesterol  is 
included  on  the  label  or  in  labeling  or 
advertising. 

FDA's  experience  with  these 
regulations  has  revealed  that  there  is  a 
potential  that  oonsumere  will  be  misled. 
For  example,  a  low  or  cholesterol-free 
claim  on  processed  foods  that  are  high 
in  saturated  fat,  such  as  certain  types  of 
hard  margarine  or  noodairy  sour  cream. 
can  be  misieading  unless  information  on 
the  saturated  fat  levd  is  also  induded 


on  the  label.  The  opposite  can  also  be 
true.  For  example,  the  label  for  a  bakery 
item  may  claim  that  the  item  Iws  been 
made  with  corn  or  safflower  oil  and 
therefore  to  have  high  polyunsaturated 
fat  levels,  yet  that  label  may  make  no 
mention  of  the  item's  cholesterol 
content,  which  results  from  the  indasion 
of  other  ingredients,  such  as  egg  yolks. 

In  addition,  label  claims  for 
cholesterol  content  alone  would 
undermine  the  integrity  of  the  nutrition 
labeling  concept.  The  nutrition  laljeling 
concept  is  based  on  the  premise  that  for 
consumers  to  select  intelligently  a  food 
on  the  basis  of  its  nutritional  properties, 
a  complete  disclosure  of  the  key 
nutritional  properties  of  that  food  is 
necessary.  Except  in  unusual 
circumstances,  providing  a  less 
comprehensive  picture  of  the  nutritional 
qualities  of  a  food  may  be  deceptive  to 
the  consumer. 

Most  individuals  seeking  to  modify 
their  intake  of  cholesterol  are  also 
interested  in  restricting  their  intake  of 
fats  and  vice  versa  (ReL  14).  As 
addressed  previously,  many  health 
professionals  recommend  a  reduction  of 
saturated  fats,  as  well  as  of  cholesterol, 
in  the  diet  (Refs.  2  and  4  tlvough  9)  in 
light  of  current  data  on  the  relationship 
between  dietary  intake  amd  heart 
disease. 

Because  of  the  inherent  potential  for 
consumers  to  be  misled  as  well  as  their 
interest  in,  and  need  for,  complete 
inforraatitm,  FDA  is  propiMing  to  amend 
§  101.9(c)  so  that  the  declaration  of 
either  ^tty  acid  ccmposilion  or 
cholesterol  content  will  require  that 
quantitative  information  about  both  be 
provided  (see  proposed  S  101.9(c)(6)(uj}. 
Fatty  add  information  «vill  not  be 
required,  however,  on  foods  that  do  not 
contain  enough  fat  to  ioihMDce  total 
intake  of  fatty  acids.  FDA  is  proposing 
to  amend  current  §  101.23(c)(1)  to  define 
such  low  fat  foods  as  any  food 
containing  less  than  2  ^ams  of  fat  in  a 
serving  or  any  food  containing  less  than 
10  percent  fot  on  a  dry  weight  basis. 

Section  101.25(c)(1)  cturently  states 
that  btty  add  content  is  allowed  on 
labels  or  in  labeling  as  a  part  of 
nuti-ition  labeling  only  when  the  food 
contains  10  percent  or  more  fat  on  a  dry 
weight  basis  and  not  less  than  2  grams 
of  fat  per  servii^.  This  precondition  to 
the  labeling  of  fatty  add  content  stems 
from  a  reoonunendation  made  in  1967  by 
the  AMA's  Cotuidl  on  Poods  and 
Nutrition. 

The  Council's  recoaanendatioR  was 
that  "labels  cf  foods  which  contain  10 
percent  or  more  of  the  dry  wei^t  as  fat 
should  be  permitted  to  mdicate  the  &tty 
acid  composition  of  the  contained  fist" 
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The  agency  was  wiiiing  to  accept  this 
recommendation  and  also  to  allow  the 
declaration  of  fatty  acid  content  on 
foods  that  contain  2  or  more  grams  of  fat 
in  an  average  serving.  The  agency 
believed  that  any  food  that  met  either 
precondition  contained  a  sufHcient 
amount  of  fat  to  make  declaration  of 
fatty  acid  content  relevant  information 
for  use  by  individuals  who  wish  to 
regulate  their  intake  of  fatty  acids. 
However,  the  current  regulation  is 
written  as  "10  percent  or  jnore  fat  on  a 
dry  weighl  basis  and  not  leas  than  2 
grams  of  fat  per  serving."  H  either 
precondition  is  sufficient,  the  regulation 
should  read  "10  percent  or  more  fat  on  a 
dry  weight  basis  or  not  less  than  2 
grams  of  fat  per  serving."  The  agency  is 
therefore  proposing  to  amend  Ae 
regulation  to  reflect  the  latter 
interpretation.  The  agency  is 
maintaining  Hie  definlKons  of 
polyunstaurated  and  saturated  fatty 
acids  found  in  current  {  101.2S(c}{2){li}. 
The  basis  for  these  defmilioas  can.be 
found  in  the  Federal  Re|^ter  of  lanuary 
19. 1973  (38  FR  2132). 

VII.  Other  Previrioas 

In  the  event  that  a  chi^esterol  dahn  is 
made  kt  labeting.  as  with  aay  ether 
nutrition  claim  ^with  the  exception  of 
sodium  daims),  the  {abe4  nmst  also  bear 
nutrition  labeling  4o  conformity  with 
f§  101.0  and  »n.2S. 

in  cases  where  a  food  with  cholesterol 
labeling  is  represented  as  a  sabsUtute 
for  a  traditional  food  in  the  diet,  the 
food  must  be  nutritioimllsr  equivalent,  as 
defined  in  §  101 .3(e).  to  the  food  for 
which  it  substitutes  or  be  labeled  as  an 
imitation  of  that  food. 

The  agency  is  prapoai^  to  ddete 
current  §  lG1.2S(a)  wbich  provides  a 
general  statement  of  agency  policy.  The 
presence  of  such  a  statement  is 
unnecessary  in  the  Code  of  Federal 
Regulations.  The  deletion  of  the 
paragraph  should  not  be  construed  as  a 
change  in  agency  policy. 

The  agency  is  proposing  to  delete  the 
maximum  type  size  restrictions  imposed 
by  §  101.25(f)  and  (g)  to  encourage  the 
use  of  the  defined  terms  provided  in  this 
proposal  in  labeling. 

The  agency  is  also  proposing  to  delete 
the  remaining  part  of  i  101.25(g)  in  the 
interesi  of  streamlinii^  the  focKl  labeling 
r^olationa.  This  provision  limits  the 
statements  about  cholesterol  fat.  and 
fatty  acids  that  may  be  ra«le  in  food 
labeling.  SpecificaUy,  it  provides  that  no 
claim  that  a  product  will  juevent, 
mitigate,  or  cure  heart  or  artery  disease 
or  any  attendant  condition  may  be  made 
in  food  labeling.  Under  (he  proposed 
revisions  of  ft  101^.  this  provision 
would  be  dupltcative  tnasoiuch  as 


fMtjposed  peragrapha  (a)(1)  and  (bK2)  of 
S  101.25  require  that  food  labeling  diat 
contains  information  on  cholesterol  and 
fatty  add  content  must  comply  with 
i  101.9  as  well  as  widi  the  conditions 
that  those  sections  themselves  set  forth. 
Section  101.9(1),  like  S  101.25(g}.  states 
that  a  food  will  be  deemed  to  be 
misbranded  under  sections  201(n)  and 
403(a)  of  the  act  if  its  labeling 
represents,  suggests,  or  implies  that  the 
product  will  prevent,  cure,  mitigate,  or 
treat  any  disease  or  symptom. 

The  agency  is  also  proposing  to  delete 
the  first  sentence  of  current  i  101.25(h). 
The  agency  is  proposing  this  action 
because  it  recognizes  tbie  possible  value 
of  other  descriptive  terms  whidi  would 
further  characterize  the  actual  Batnre  of 
the  food  but  are  as  yet  undefined.  Hioa, 
the  agency  is  not  opposed  to  the  ase  of 
these  types  of  terms  in  labeling  as  long 
as  quantitative  information  is  provided 
on  the  label  in  conformity  with  fiS  101.9 
and  101.25.  Hie  remainiflg  sentence  of 
S  101.25(h]  will  be  retained  and 
redesignated  as  paragraph  (<^. 

The  agency  is  aware  tliat  some  foods 
that  are  represented  for  use  as  a 
complete  meal  or  as  a  substitute  for  a 
complete  meal  also  contain  dahns 
concerning  cholesterol  Agency 
representatives  have  observed 
statements  sudi  as  "a  low  cholesterol 
Bieal"  or  "provides  a  complete  meal 
without  cholesterol"  on  packaged  foods. 

The  ageacy  is  of  the  opinion  that  such 
termfanology  applied  to  foods  that  are 
represeotod  as  a  complete  meal  or  as  a 
substitute  for  a  spedfic  meal  has  the 
same  potential  to  be  misleading  as  when 
it  is  applied  to  foods  that  are 
components  of  meals.  However,  various 
foods  represented  together  as  a 
complete  meel  or  as  a  substitute  for  a 
spedfic  meal  ccuuiot  easily  be  regulated 
according  to  the  same  criteria  as  those 
used  for  regulating  individual  food 
items. 

The  agency  advises  that  foock 
packaged  together  as  a  complete  meal  or 
a  substitute  for  a  complete  meal  may 
aUo  be  the  subject  of  one  of  two  defined 
cholesterol  statements  as  well  as 
statements  about  meaningful  reductions 
in  cholesterol  content  If  the  meal 
contains  less  than  100  mg  of  cholesterol, 
it  may  be  described  as  a  'low 
cholesterol  meal."  The  100  mg  stcutdard 
is  derived  from  the  fact  that  the  daily 
cholesterol  intake  most  commonly 
recommended  for  cholesterol-reduced  or 
low-cholesterol  diets  is  300  mg  or  less 
per  day.  Thus,  assuming  that  most 
people  eat  3  meals  a  day.  it  is 
reasonable  that  a  complete  meal 
containing  less  than  100 mg  of 
cholesterol  be  deemed  a  "low 
cholesterol  meai." 


If  the  meal  nnntains  less  than  2  mg  of 
cholesterol,  it  may  be  described  as  a 
"cholesterol-free  meal."  The  term 
"cholesterai  free"  is  an  absolute  term 
implying  absence  of  dudesteroL 
Therefore,  whatever  is  labeled  as 
"cholesterd  free,"  be  it  a  single  serving 
of  food  or  a  oomj^te  meal  shotdd  in 
fact  be  cholesterol  free  as  tfw  agencgr 
has  defined  that  tenn. 

Meals  labeled  wiA  either  of  these 
dairas,  or  other  fruthful  and 
nonmirieadbig  daiiM  describing 
cholesterol  content  tedactions,  and 
accompanied  by  auMfion  information  in 
accordance  with  f  101 A  indudiRg 
quantitative  information  on  fatty  acid 
and  cholesterol  content  in  conformity 
with  f  101.25,  as  appropriate,  will  not  be 
deemed  misbranded  if  4iey  meet  these 
criteria. 

SBction  101.25(e)  concerns  how  die 
a^ncy  will  determine  compliance  with 
i  101.25  and  is  not  affected  by  the 
changes  being  proposed  otiier  than  to  be 
redesignated  as  { 101.25(d). 

Tbe  agency  has  determined  under  21 
C7R  25.2^a)(ll)  (April  26. 1965;  SO  PR 
10636)  that  tfds  action  Is  of  a  type  tiiat 
does  not  in(fividaally  or  cumulatively 
have  a  significant  effect  on  die  human 
environment,  llwrefore.  neidier  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IX.  EoDBOB^  fanpaci 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule  in 
accordance  with  Execntive  Order  12291 
and  the  Regulatory  Flexibility  Act  (Pub. 
L  96-345. 94  Stat.  1106).  The  agency 
condudes  that  approximately  250  food 
manufacturing  firms  may  incur  a  total 
first  year  cost  adjusted  to  represent 
1986  figures,  of  $1,071,200  and  recurring 
annual  costs  of  $31,800  to  comply  with 
this  proposalsThe  anticipated  costs  of 
this  proposal  9fP  not  of  suffident 
magnitude  to  warrant  designation  as  a 
major  rule  under  any  of  the  criteria 
specified  under  section  (b)  of  Executive 
Order  12291. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
this  proposed  rule  will  not  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  initial 
compliance  costs  to  small  and  very 
small  firms  are  estimated  at  $910  to  $960 
per  firm.  Total  compliance  costs  to  small 
firms  would,  thus,  be  estimated  at 
between  $180,200  to  $190,100.  As  these 
amounts  are  below  the  Department  of 
Health  and  Human  Services'  guidelines 
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for  a  significant  economic  impact,  a 
regulatory  flexibility  analysis  was  not 
necessary. 

A  copy  of  the  threshold  assessment  is 
on  file  and  available  for  review  in  the 
Dockets  Management  Branch  (address 
above). 

The  agency  periodically  announces  by 
notice  in  the  Federal  Roister  uniform 
effective  dates  for  compliance  with  food 
labeling  requirements.  {See,  for  example, 
the  Federal  Register  of  October  19, 1984 
(49  PR  41019).)  The  agency  proposes  that 
any  final  rule  that  mciy  issue  based  upon 
this  proposal  become  effective  in 
accordance  ¥vith  a  uniform  effective 
date  for  compliance  with  food  labeling 
requirements  which  is  annoimced  by 
notice  in  the  Federal  Register  and  which 
is  not  sooner  than  1  year  following 
publication  of  any  final  rule  based  upon 
this  proposal.  The  final  rule  would  apply 
to  affected  products  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce. 
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XI.  Paperwork  Reduction  Act 

Sections  101.9  and  101.25  of  this 
proposed  rule  contain  information 


collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  FDA  has 
submitted  a  copy  of  this  proposed  rule 
to  the  Office  of  Management  and  Budget 
(0MB)  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  FDA's  Dockets 
Management  Branch  (address  above) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB,  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503.  Attn:  Bruce 
Artim. 

Interested  persons  may,  on  or  before 
January  26, 1987,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Misbranding.  Nutrition 
labeling.  Warning  statements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  Part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
Part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  6,  Pub.  L.  89-756,  80  Stat, 
1297, 1299, 1300  (15  U.S.C.  1453, 1455);  sees. 
201(ii),  403,  701(a),  Pub.  L.  717,  52  Stat.  1041  as 
amended,  1047-1048  as  amended.  1055  (21 
U.S.C.  321(n),  343,  371(al),  21  CFR  5.10  and 
5.11. 

2.  In  i  101.9  by  revising  paragraph 
(c)(6)  to  read  as  follows: 

9101.9    Nutrition  labeling  of  food. 
•        •        *        •        • 

(c)  *  •  * 

(6)(i)  "Fat  content"  or  "Fat":  A 
statement  of  the  number  of  grams  of  fat 
in  a  serving  (portion)  expressed  to  the 
nearest  gram,  except  that  if  a  serving 
(portion)  contains  less  than  1  gram,  the 
statement  "Contains  less  than  1  gram" 
or  "less  than  1  gram"  may  be  used  as  an 
alternative.  Fatty  acid  composition  and 
cholesterol  content  may  also  be 
declared  in  compliance  with  S  101.25. 

(ii)  When  fatty  acid  composition  or 
cholesterol  content  is  declared,  both 
shall  be  declared,  in  that  order. 
Immediately  following  the  statement  of 
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fat  content,  except  that  pnxkietB  that  do 

not  meet  the  requirements  of 

§  101.Z5(bKl)  need  not  tnckide  Catty  acid 

content  iaformation.  These  declarations 

shall  comply  with  applicable 

requirements  of  §  101.25. 

*         *         *         •         « 

3.  In  §  101^25  by  removing  paragraphs 
(a),  (d).  (f).  and  (g),  by  revising  the 
section  heading,  by  revising  and 
redesignating  paragraphs  (b).  (c).  and  (h) 
as  paragra{^s  (a),  (b).  and  (c). 
respectively,  and  by  redesignating 
paragraph  (e)  as  paragraph  (d)  to  read 
as  follows: 

§101.25    LabeHng  Of  foods  in  relation  to 
fat,  fatty  actate,  and  cttotesterol  content 

(a)  A  food  label  or  labeling  may 
include  a  statement  of  the  cholesterol 
content  of  the  food,  provided  that  it 
meets  the  following  conditions: 

(1)  Nutrition  information  is  provided 
on  the  food  label  in  conformity  with 

§  101.9. 

(2)  A  quantitative  statement  of  the 
cholesterol  and,  where  appropriate,  fatty 
acid  content  of  the  food  is  included  in 
conformity  with  §  101.9(c)(6)(ii).  If  the 
food  contains  less  than  2  milligrams  of 
cholesterol  per  serving,  the  content  may 
be  stated  as  zero.  If  the  food  contains 
less  than  5  milligrams  of  cholesterol  per 
serving,  the  content  shall  be  stated  as 
"less  than  5  mg."  If  the  food  contains  5 
milligrams  or  more  of  cholesterol  per 
serving,  the  content  shall  be  expressed 
to  the  nearest  5-milligram  increment. 

(3)  A  quaHtative  statement  of  the 
cholesterol  content  of  a  food  may  be 
used  as  a  part  of  the  statement  of 
identity  of  such  food  and  elsewhere  on 
the  label  and  in  labeling  provided  such 
statement  complies  with  the  following 
rules: 

(i)  The  terms  "free  of  cholesterol"  or 
"cholesterol  free"  may  be  used  on  the 
label  or  in  labeling  of  foods  that  contain 
less  than  2  milligrams  of  cholesterol  per 
serving. 

[a]  A  food  that  is  inherently  free  of 
cholesterol  within  the  meaning  of 
paragraph  (a)(3)(i)  of  this  section 
without  the  benefit  of  special  processing 
or  reformulation  to  alter  cholesterol 
content  may  be  labeled  as  a  "diolesterol 
free  food"  provided  that  such  labeling 
clearly  refers  to  all  foods  of  that  type 
and  not  merely  to  the  particular  brand  to 
which  the  labeling  attaches,  e.g., 
"spinach,  a  cholesterol  free  food."  It 
may  not  be  labeled  with  the  term 
"cholesterol  free"  immediately 
preceding  the  name  of  the  food  te.g.. 
cholesterol  free  spinach),  because  such 
terminology  tvould  imply  that  the  food 
has  been  altered  to  reduce  cholesterol 
as  compared  to  other  foods- of  the  same 
type. 


[b]  The  terms  "chtdesterol  free"  or 
"free  of  cholesterol"  may  be  used  to 
describe  a  food  that  has  been 
specifically  formulated  or  processed  to 
reduce  the  cholesterol  content  provided 
such  food  is  a  substitute  for  and 
resembles  in  organoleptic  properties  a 
food  containing  higher  levels  of 
cholesterol. 

(ii)  The  terms  "low  in  cholesterol"  or 
"low  cholesterol"  may  be  used  on  the 
label  or  in  labeling  of  foods  that  contain 
less  than  20  milligrams  of  cholesterol  per 
serving. 

[a]  A  food  that  is  inherently  low  in 
cholesterol  within  the  meaning  of 
paragraph  (aKSKii)  of  diis  section 
without  the  benefit  of  special  processing 
or  reformulation  to  alter  cholesterol 
content  may  be  labeled  as  a  "low 
cholesterol  food"  provided  that  such 
labeling  cleariy  refers  to  all  foods  of  that 
type  and  not  merely  to  the  particular 
brand  to  which  the  labeling  attaches, 
e.g.,  "lowfat  cottage  dieese,  a  low 
cholesterol  food."  it  may  not  be  labeled 
with  the  term  "low  cfaolesterol" 
inmediately  {receding  the  name  of  the 
food  (e.g.,  "low  cholesterol  lowfat 
cottage  cheese")  because  such 
tenninology  would  imply  that  the  food 
has  been  altered  to  reduce  cholesterol 
as  compared  to  other  foods  of  the  same 
type. 

[b]  The  terms  "low  diolesterol"  or 
"low  in  cholesterol"  may  be  used  to 
describe  a  food  that  has  been 
specifically  formulated  or  processed  to 
reduce  the  cholesterol  content  provided 
such  food  is  a  substitute  for  and 
resembles  in  oiganoleptic  properties  a 
food  containing  higher  levels  of 
cholesteroL 

(iii)  The  terms  "cholesterol  reduced" 
or  "reduced  cholesterol"  may  be  used  on 
the  label  or  in  labeling  of  a  food  that  has 
been  specifically  formulated  or 
processed  to  contain  a  lower  cholesterol 
content  if  such  food  is  a  substitute  for 
and  resembles  in  organoleptic  properties 
a  food  containing  at  least  four  times  its 
choiestool  content  All  labeling 
locations  on  or  about  the  food  where  the 
term  "cholesterol  reduced"  is  used  shall 
bear  information  conif>aring  the 
product's  per  serving  cholesterol  content 
with  that  of  the  food  it  replaces. 

(iv)  A  food  that  has  been  formulated 
or  processed  to  contain  a  lower 
cholesterol  content  but  that  has  not 
achieved  the  reduction  necessary  to  be 
labeled  "cholesterol  reduced"  may  bear 
comparative  diolesterol  information  on 
its  label  or  labeling  if  such  food  is  a 
substitute  for  and  resembles  in 
organoleptic  properties  a  food  that 
contains  more  cholesterol.  The 
comp^ative  (nforaiation  shall  include 
quantitathre  infonsatioa  on  the  extent 


that  the  dxriesterol  was  reduced,  and 
each  labeling  location  on  or  aboat  the 
food  where  the  comparative  information 
is  presented  shall  also  bear  information 
comparing  the  product's  per  serving 
cholesterol  content  with  that  of  the  food 
that  it  replaces  (e.g.,  "lowered 
cholesterol — this  pound  cake  contains 
35  percent  less  cholesterol  than  our 
regular  pound  cake  (cholesterol  lowered 
from  70  mg  to  45  mg  per  serving"]). 

(b)  A  food  label  or  labeling  may 
include  information  on  the  fatty  add 
content  of  the  food  provided  that  it 
meets  the  following  conditions: 

(1)  The  food  contains  10  percent  or 
more  fat  on  a  dry  weight  basts  or  not 
less  than  2  grams  of  fat  in  an  average 
serving. 

(2)  Nutrition  information  is  provided 
on  the  food  label  in  conformity  with 

S  101.9,  induding  quantitative 
informatimi  on  diolesterol  and  fatty 
add  content  in  accordance  with  the 
labeling  ndes  in  this  section.  In 
accordance  with  (  101.9(cK6)(ii).  the 
amount  of  fatty  acids  ^all  be  induded 
on  the  label.  This  amount,  calculated  as 
the  triglycerides,  shall  be  stated  in 
grams  per  serving  to  the  nearest  gram  in 
the  following  two  categories,  stated  with 
the  following  headings,  in  the  following 
order,  and  displayed  in  equal 
prominence: 

(i)  Cis,  c/5-methylene-interrupted 
polyunsaturated  fatty  acids,  stated  as 
"Polyunsaturated": 

(ii)  The  sum  of  lauric,  myristic, 
palmitic  and  stearic  acids,  stated  as 
"Saturated". 

(c)  Any  label  or  labeling  containing 
any  statement  concerning  cholesterol, 
fat,  or  fatty  acids  which  is  not  in 
conformity  with  this  section  shall  be 
deemed  to  be  misbranded  under 
sections  201(n)  and  403(a]  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 
***** 

Dated:  September  16. 1986. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
Otis  R.  BowoB. 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  86-26587  Filed  11^1-86: 11;32  am] 
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ACnoN:  Proposed  rules  and  request  for 
comments. 


•OMMARY:  The  Parole  Commission 
proposes  to  make  a  number  of 
interpretive  clarifications,  revisions  and 
additions  to  its  paroling  policy 
guidelines  contained  in  28  GFR  2.20  and 
2.38.  These  changes  and  additions  are 
intended  to  make  the  guidelines  more 
comprehensive  and  to  more 
appropriately  sanction  certain  sexual 
offenses  against  minors,  offenses  related 
to  the  freebased  form  of  cocaine 
popularly  known  as  "CRACK."  and 
criminal  conduct  in  institutions. 
DATE:  Public  comment  must  be  received 
by  December  26, 1986. 
AOORESS:  Comments  should  be 
addressed  to:  Alan  J.  Chaset.  Deputy 
Director  of  Research  and  Program 
Development.  U.S.  Parole  Commission. 
5550  Friendship  Blvd.,  Chevy  Chase. 
Maryland  20815.  Telephone  (301)  492- 
5980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  J.  Chaset,  Telephone  (301)  492- 
5980. 

SUPPLEMENTARY  MFORMATION:  The 

proposed  revisions  to  28  CFR  2.20  and 
2.36  fall  into  three  categories:  (a)  A 
revision  of  an  offense  example  in  the 
Offense  Severity  Index  of  9  2.20  that 
covers  unlawful  sexual  conduct  with 
minors  to  clarify,  and  more 
appropriately  sanction  the  offenses 
described  therein;  (b)  a  revision  to  the 
offense  examples  in  the  Offense 
Severity  Index  of  $  2.20  adding  a  new 
example  to  sanction  offenses  related  to 
the  h-eebased  form  of  cocaine  popularly 
known  as  "CRACK";  (c)  a  revision  of 
the  rescission  guidelines  found  in  S  2.38 
to  more  appropriately  sanction  criminal 
behavior  in  prisons. 

(a)  First.  Offense  Example  232  in 
Chapter  2.  Subchapter  D  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
grades  the  severity  for  unlawful  sexual 
conduct  with  minors  (e.g..  carnal 
knowledge)  as  Category  Four.  Carnal 
knowledge  is  defined  as  sexual 
intercourse  with  a  female  who  is  less 
than  sixteen  years  of  age  and  who  is  not 
the  wife  of  the  offender.  Offense 
Example  232  contains  an  exception  that 
provides  that:  if  the  relationship  is 
cleariy  consensual,  and  the  victim  is  at 
least  fourteen  years  old.  and  the  age 
difference  between  the  victim  and  the 
offender  is  less  than  four  years,  then  the 
offense  is  to  be  graded  as  Category  One. 
Finally,  as  a  note  to  this  offense 
example,  the  guidelines  state  that,  if  the 
victim  is  less  than  twelve  years  of  age  at 
the  time  of  the  offense,  the  aggravating 
factor  of  an  extremely  vulnerable  victim 
is  presumed  to  exist  thus  providing  a 


rationale  to  go  above  the  appropriate 
guideline  range. 

After  reviewing  this  offense  example, 
the  Commission  proposes  to  clarify  the 
offenses/behavior  covered  therein  by 
revising  the  title  of  232  to  "Carnal 
-  Knowledge  of  Sodomy  Involving 
Minors"  and,  to  more  appropriately 
sanction  this  conduct,  where  the  victim 
is  less  than  fourteen  years  of  age,  to 
increase  the  severity  to  Category  Seven. 
The  Commission  proposes  fiirther  to  add 
a  new  offense  example.  233.  to  provide 
guidance  for  rating  other  unlawful 
sexual  conduct  with  minors. 
Additionally,  the  Commission  proposes 
to  change  the  title  of  Offense  Example 
231  (Forcible  Rape  or  Forcible  Sodomy) 
to  "Rape  or  Forcible  Sodomy,"  thus 
removing  a  redundancy. 

(b)  Next,  over  the  past  several 
months,  the  Parole  Commission,  like  the 
public  in  general,  has  been  introduced  to 
information  about  a  new.  more  potent 
form  of  cocaine  known  as  "CRACK". 
Details  as  to  the  addictive  nature  of  this 
drug,  as  to  its  manufacture  and  the 
typical  distribution  methods  associated 
with  it.  and  as  to  its  availability  to  a 
wider  audience  of  users  because  of  its 
relatively  inexpensive  street  sales  price, 
convinced  the  Commission  that  the 
existing  sanctions  provided  for  cocaine 
in  the  Offense  Behavior  Severity  Index 
of  §  2.20  may  not  appropriately  sanction 
offenses  related  to  this  freebased  form 
of  that  drug. 

The  Parole  Commission  had  proposed, 
therefore,  to  amend  its  paroling  policy 
guidelines  contained  in  28  CFR  2.20  and 
to  develop  separate  guidelines  for 
"CRACK".  In  that  regard,  the 
Commission  sought  public  comment  as 
to  the  nature  and  content  of  these 
guidelines  by  publishing  an  Advance 
Notice  of  Proposed  Rulemaking  in  the 
July  31, 1968  edition  of  the  Federal 
Register  (51  FR  27424).  In  an  effort  to 
broaden  the  reviewing  audience,  thus 
increasing  the  potential  for  the  receipt  of 
useful  comment,  the  Commission 
arranged  for  the  Etepartment  of  Justice 
to  issue  a  press  release  on  the  proposal. 
Additionally,  over  75  letters  describing 
this  endeavor  were  forwarded  to 
members  of  Congress  and  other 
organizations  and  individuals  interested 
in  and  knowledgeable  about  the  drug. 
Further,  an  article  was  published  in  The 
Third  Branch  (the  monthly  newsletter  of 
the  Federal  Judiciary)  further  detailing 
the  effort. 

In  response,  the  Parole  Commission 
received  ten  (10)  comments.  Four  (4) 
United  States  Sen«tors  (D'Amato.  Dodd, 
Heflin  and  Roth)  wrote  to  note  their 
approval  of  the  Commission's  effort  to 
address  the  problem  created  by  the 
drug,  but  only  one  (1)  (D'Amato)  had  a 


specific  recommendation:  he  stated  that 
increasing  the  existii^  cocaine 
guidelines  by  a  factor  of  ten  would  be 
wairanted  because  of  "CRACK's" 
"extreme  potency  and  its  addictive 
qualities,  and  of  the  small  quantities  in 
which  it  is  produced  and  sold."  The 
District  Attorney  in  Ftiiladelphia 
suggested  that  the  Commission  treat 
"CRACK"  like  it  treats  Dilaudid,  while 
the  treasurer  of  Americans  for 
Substance  Abuse  Prevention  counseled 
that  the  penalties  for  possession  of  one 
gram  of  "CRACK"  be  equivalent  to  the 
penalties  for  1,000  grams  of  regular 
cocaine.  The  Chief  Probation  Officer 
from  the  Eastern  District  of  Missouri 
"supported"  the  proposal  to  do 
something,  but  expressed  a  concern  that 
these  new  guidelines  for  "CRACK" 
might  "inadvertently  decrease  criminal 
acts  regarding  the  distribution  of 
'regular'  cocaine";  and  the  Chief 
Probation  Officer  for  the  Northern 
District  of  Indiana  labeled  the  proposal 
as  "a  responsible  and  reasonable 
approach"  to  the  issue,  but  one  that  may 
need  future  revision.  An  inmate  at  the 
Federal  Correctional  Institution  at 
Petersburg.  Virginia,  wrote  to  inform  the 
Commission  that  making  "CRACK"  has 
the  side  effect  of  removing  impurities 
from  cocaine,  thus  reducing  the  total 
amount  of  the  drug  in  question.  Finally, 
the  Assistant  Attorney  General  for  the 
Criminal  Division  of  the  U.S. 
Department  of  Justice  wrote  to 
"commend"  the  Commission's  efforts  in 
recognizing  the  dangers  of  the  drug  and 
stated  that,  until  enhanced  penalties  are 
enacted  for  "CRACK"  by  the  Congress, 
the  Commission's  proposal  was  "the 
most  significant  action  that  can  be 
taken"  in  this  regard. 

The  Commission  proposes  to  adopt 
separate  guidelines  for  "CRACK," 
guidelines  that  treat  the  drug  as  ten 
times  more  potent  than  cocaine  and  are 
based  on  the  weight  of  the  drug  alone, 
with  no  specific  purity  measure.  In  this 
regard,  the  Parole  Commission  seeks 
specific  comment  on  two  issues.  The 
first  relates  to  the  relative  potency  of 
"CRACK"  cocaine  as  compared  with 
other  forms  of  the  drug.  The 
Commission's  proposal  rates  various 
quantities  of  "CRACK"  in  severity 
categories  corresponding  to  the 
categories  for  Vio  those  quantities  for 
regular  cocaine.  Information  on  this 
determination  is  thus  sought.  Secondly, 
the  Commission  seeks  guidance  on  how 
best  to  define  "CRACK."  The  proposed 
guidelines  now  refer  to  "freebased 
cocaine."  A  more  appropriate  or 
accurate  definition  may  be  needed. 

(c)  Finally.  28  CFR  2.36  contains  the 
Commission's  guidelines  for  sanctioning 
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criminal  conduct  committed  in  a  prison 
facility.  Because  of  the  relative  severity 
and  significance  of  all  offenses 
committed  in  such  institutions,  the 
Commission  proposes  to  increase  the 
sanctions  imposed  for  such  behavior 
other  than  those  now  in  effect  for 
escape,  attempted  escape,  and  for 
certain  administrative  rule  infractions. 
The  sanction  for  use  or  simple 
possession  of  illicit  drugs  in  institutions 
and  for  refusal  to  provide  a  urine  sample 
for  drug  testing  would  be  increased  also. 
As  proposed,  the  sanctions  in 
S  2.36(a](2](ii)  would  be  changed  as 
follows:  Category  One:  < =8  months; 
Category  Two:  <  =10  months;  Category 
Three:  12-18  months;  Category  Four  20- 
26  months;  Category  Five:  36-48  months; 
Category  Six:  52-64  months;  Category 
Seven:  64-02  months;  Category  Eight: 
120  +  months.  The  proposed  sanction 
for  use  or  simple  possession  of  illicit 
drugs  would  be  0-8  months  as  would 
refusal  to  provide  a  urine  sample. 

These  proposed  rule  changes  will  not 
have  a  signiBcant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole. 

PART  2— [AMENDED] 

28  CFR  Part  2  is  amended  as  follows: 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Autliority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  It  is  proposed  to  revise  the  title  of 
Offense  Example  231  in  Chapter  Two, 
Subchapter  D  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

231  Rape  or  Forcible  Sodomy 

3.  It  is  proposed  to  revise  Offense 
Example  232  in  Chapter  Two, 
Subchapter  D  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

232  Carnal  Knowledge  *  or  Sodomy 
Involving  Minors 

(a)  Grade  as  Category  Four,  except  as 
provided  below. 

(b)  If  the  relationship  is  clearly 
consensual  and  the  victim  is  at  least 
fourteen  years  old,  and  the  age 
difference  between  the  victim  and 
offender  is  less  than  four  years,  grade  as 
Category  One. 


*  Terms  marked  by  an  aiterisk  are  deflned  in 
Chapter  Thirteen. 


(c)  If  the  victim  is  less  than  fourteen 
years  old,  grade  as  Category  Seven. 

4.  It  is  proposed  to  amend  Chapter 
Two,  Subchapter  D  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
by  adding  new  Offense  Example  233  to 
read  as  follows: 

233    Other  Unlawful  Sexual  Conduct 
With  Minors 

(a)  Category  Four. 

(b)  Exception:  If  the  victim  is  less  than 
fourteen  years  old  grade  as  Category 
Six. 

5.  It  is  proposed  to  amend  Chapter 
Nine,  Subchapter  C  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
by  adding  new  Offense  Examples  923 
and  924  to  read  as  follows: 

SUBCHAPTER  C-COCAINE  OFFENSES 

***** 

923  Distribution  or  Possession  With 
Intent  to  Distribute  Freebased  Cocaine 
("CRACK") 

(a)  If  extremely  large  scale  (e.g., 
involving  1.S  kilograms  or  more),  grade 
as  Category  Eight  [except  as  noted  in  (c) 
below]; 

(b)  If  very  large  scale  (e.g.,  involving 
500  grams,  but  less  than  1.5  kilograms), 
grade  as  Category  Seven  [except  as 
noted  in  (c)  below]; 

(c)  Where  the  Commission  finds  that 
the  offender  had  only  a  peripheral  role,* 
grade  conduct  under  (a)  or  (b)  as 
Category  Six; 

(d)  If  large  scale  (e.g..  Involving  more 
than  100  grams,  but  less  than  500  grams), 
grade  as  Category  Six  [except  as  noted 
in  (e)  below]; 

(e)  Where  the  Commission  finds  that 
the  offender  had  only  a  peripheral  role, 
grade  conduct  under  (d)  as  Category 
Five; 

(0  If  medium  scale  (e.g.,  involving  10 
grams-lOO  grams],  grade  as  Category 
Five; 

(g)  If  small  scale  (e.g.,  involving  1 
gram-0.g  grams),  grade  as  Category 
Four; 

(h)  If  very  small  scale  (e.g.,  involving 
less  than  1  gram),  grade  as  Category 
Three; 

924  Simple  Possession  of  Freebased 
Cocaine  ("CRACK")  Category  One 

6.  It  is  proposed  to  revise  Paragraph 
(a)(1)  of  die  Rescission  Guidelines  in  28 
CFR  2.36  to  read  as  follows: 

9  2.38    Rescission  guicMlnss. 

(a)  •  *  * 

(1)  Administrative  Rule  Infraction(s) 
(including  alcohol  abuse)  normally  can 
be  adequately  sanctioned  by  postponing 
a  presumptive  or  effective  date  by  0-60 
days  per  instance  of  misconduct,  or  by 
0-8  months  in  the  case  of  use  or  simple 
possession  of  illicit  drugs  or  refusal  to 


provide  a  urine  sample.  Escape  or  other 
new  criminal  conduct  shall  be 
considered  in  accordance  with  the 
guidelines  set  forth  below. 

7.  It  is  proposed  to  revise  Paragraph 
(a)(2)(ii]  of  the  Rescission  Guidelines  in 
28  CFR  2.36  to  read  as  follows: 

92.36    Rescission  guicMines. 

(a)  *  •  * 
(2)  *  *  * 

(ii)  Other  New  Criminal  Behavior  in  a 
Prison  Facility. 


SaiMrtiy  rating  in  •«  new 
batMMor  (from  }  2X) 


Category  ona. 

Category  tM> 

Category  twee- 

Category  tour 

Ceteguiii  fim. 

Category  an 

Category  «a««n.. 


Giadekne  range 


<  —  8  fnonttie. 

<  =  lOi 
12-16 f 
2&-26  ffionlhs. 
36  ^  fnontht. 
52-64  monthe. 
64-S2  nuntha. 
120  -f  monthe. 


Dated:  November  4, 1986. 
Benjamin  F.  Baer, 

Chairman,  U.S.  Parole  Commission. 

(FR  Doc.  86-2650  Filed  11-24-86:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD8  86-12] 

Regulated  Navigation  Area;  Houston 
Ship  Channel,  Houston,  TX 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  establish  a  regulated  navigation  area 
long  the  upper  reaches  of  the  Houston 
Ship  Channel  in  order  to  control  vessels 
mooring  abreast  at  certain  waterfront 
facilities.  This  control  is  considered 
essential  to  minimize  hazards  to  vessel 
traffic  created  by  the  intrusion  of  these 
vessels  into  the  Houston  Ship  Cheumel. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Eighth  Coast 
Guard  District  (mps),  Hale  Boggs 
Federal  Building,  500  Camp  Street,  New 
Orleans,  Louisiana,  70130-3396.  The 
comments  will  be  available  for 
inspection  and  copying  at  the  Hale 
Boggs  Federal  Building,  Room  1341, 
telephone:  (504)  580-6001.  Normal  office 
hours  are  between  7:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
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Federal  holidays.  Camraeats  may  also 
be  hand  delivered  to  this  address. 
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FOR  FURTMBI IMPOMMATIOM  OOMTACT: 

Lieutenant  Commander  At  Dujenski, 
telephone:  (713)  672-6639,  or  Lieutenant 
E.M.  Stanton,  telephone:  (504)  56(Mi901. 
SUPrLBMENTARr  MRMKMnON: 

Interested  persons  are  invited  to 

participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
argument.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  this  notice  and  the 
specific  section  of  the  proposal  to  which 
their  comments  apply,  and  give  reasons 
for  each  comment.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  The  proposed 
rules  may  be  changed  in  light  of  the 
comments  received.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Commander  Al  Dujenski, 
Project  Officer,  Coast  Guard  Port  Safety 
Station.  Houston,  and  Lieutenant 
Commander  J.J.  Vallone,  Project 
Attorney.  Eighth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Proposed  Regulations 

This  action  is  being  considered 
because  of  the  hazards  associated  with 
vessels  mooring  in  that  portion  of  the 
Houston  Ship  Channel  above  the  Jesse 
Jones— Beltway  8  Bridge  normally  used 
by  deep-draft  vessels.  This  channel  has 
an  average  project  width  of  300  feet,  a 
project  depth  of  40  feet  to  Sims  Bayou 
and  a  project  depth  of  36  feet  above 
that.  Vessels  mooring  in  the  narrow 
confines  of  this  channel  can  create 
significant  obstructions  to  the  safe 
passage  of  deep-draft  vessels, 
endangering  not  only  the  passing 
vessels,  but  moored  vessels  and  the 
adjacent  waterfront  facilities  as  well. 
Most  waterfront  facilities  in  the  area 
have  adequate  channel-ward  doddng 
space  fronting  them,  within  which 
vessels  can  moor  without  intruding  into 
the  deep-draft  channel.  However,  at 
many  sites,  this  space  is  insufficient  to 
accommodate  a  vessel  mooring  abreast 
to  another  without  obstructing  the  deep- 
draft  channel.  Control  over  vessels 
mooring  abreast  is  necessary  to  prevent 
such  obstructions.  The  proposed 
regulations  will  enable  the  Captain  of 


the  Port,  Houston,  to  exercise  control 
over  these  vesseU,  through  the  Vessel 
Traffic  Service  (VTS).  by  requiring  them 
to  provide  advance  notice  of  their  intent 
to  moor  abreast  "Ilieir  presence  in  die 
deep-draft  channel  will  be  coordinated 
with  deep-draft  vessel  traffic  to  preclude 
conflicting  uses  of  die  channel.  Where 
necessary,  vessels  will  be  prohibited 
fi^m  conducting  operations,  or  required 
to  maintain  a  continuous  guard  on  VHF 
Channels  13  &  16.  and  have  the  ability  to 
get  underway,  and  clear  the  channel, 
without  30  minutes  notice.  However,  at 
four  narrow  points  on  the  Houston  Ship 
Channel,  the  Houston  Pilots  are  of  the 
opinicMi  that  mooring  vessels  abreast  of 
one  another  at  facilities  located  at  these 
points  is  extremely  hazardous  and 
should  be  prohibited  altogether.  Those 
four  points  are  all  located  within  that 
area  of  the  Houstm  Ship  Channel  under 
consideration  by  this  proposal.  Mooring 
facilities  that  would  be  affected  by  this 
prohibition  are:  Adams  6  and  9,  and 
Brown  and  Root  (first  narrow  point); 
Mobil  Mining  and  Chemical,  and  Hess  2 
second  narrow  point);  Manchester  A, 
and  Traweek  and  Radcliffe  (third  point); 
and  City  Docks  1^13.14,15.16,17,  and 
Pacific  Molasses  (fourth  narrow  point). 
The  Coast  Guard  has  reviewed  the 
Houston  Pilots'  request,  with  respect  to 
these  four  points,  and  is  in  agreement 
with  it.  However,  the  Coast  Guard  feels 
that  the  Captain  of  the  Port  should 
retain  the  authority  to  grant  waivers  to 
any  such  restrictions  in  order  to  have 
the  flexibility  to  respond  to  unique 
situations  as  they  arise. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  proposed 
regulations  are,  in  fact,  already  being 
followed  on  an  informal  basis  in  the 
area  under  consideration  by  this  action. 
Most  vessels  intending  on  mooring 
abreast  routinely  inform  the  Captain  of 
the  Port  of  this  fact,  in  advance,  and 
abide  by  any  instruction  given  them. 
Such  instructions  are  normally  issued  as 
Captain  of  the  Port  Orders,  under 
authority  of  33  CFR  160.111.  With 
respect  to  those  four  narrow  points 
where  tfie  Houston  Pilots  have 
suggested  that  vessels  mooring  abreast 
of  one  another  at  facilities  adjacent  to 
these  points  be  prohibited  altogether, 
such  practices  are  alreadly  routinely 
followed  because  of  the  perceived 


safety  hazards  involved.  Nevertheless, 
in  the  past,  vessels  were  permitted  to 
moor  abreast  of  one  anotfier  at  these 
locations  by  the  Captain  of  the  Port 
Houston,  on  a  case-by-case  basis.  This 
practice  will  continue  under  lliese 
regulations.  These  regulations  are, 
therefore,  largely  a  foimalization  of 
existing  procedures. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Security  measures,  Vessels. 
Waterways.  j 

Proposed  Ragulayans 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposed  to  amend  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  165-{AHEIiOEDl 

1.  The  authority  citation  for  Part  185 
continues  to  read  as  fdlows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191: 49  CFR  1.46  and  33  CFR  tOMg). 
6.04-1,  OJO^^  and  160.5 

2.  Section  165.606  is  added  to  read  as 
follows: 

§165.806    RegutatMl  Nanrigation  Arem 
Houston  SMp  Clwnnel.  Hointon,Texas^ 

(a)  The  following  is  a  regulated 
navigation  area:  the  waters  of  the 
Houston  Ship  Channel  between  the 
Jesse  Jones  Bridge  (Beltway  8  Bridge) 
and  the  Turning  Basin  located  at  the 
northwest  end  of  the  Houston  Ship 
ChanneL 

(b)  Definitions,  '^atafront  Facility" 
means  all  piers,  wharves,  mooring 
dolphins,  and  similar  structures  to  which 
a  vessel  may  be  secured. 

(c)  Regulations.  (1)  The  prajtice  of 
vessels  mooring  abreast  withm  the 
regulated  navigation  area  is  prohibited, 
except  where,  permitted  by  the  Captain 
of  the  Port  Houston,  or  where  allowed 
by  this  regulation. 

(2)  Each  vessel  intending  on  mooring 
abreast  of  any  vessel  moored  to  a 
waterfront  facility  within  the  regulated 
navigation  area  shan  provide  the 
Captain  of  the  Port,  Hopston,  via  Vessel 
Traffic  Service  Houston  with  at  least  a  1 
hour  advance  notice.  This  notice  may  be 
provided  by  telephone:  (713)  674-8488  or 
by  radio:  VHF  Channels  11  or  12  (call: 
"Houston  Traffic"). 

(3)  Upon  a  determination  by  the 
Captain  of  the  Port,  Houston,  ftat  the 
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presence  of  the  vessel  mooring  abreast 
will  obstruct  vessel  traffic  in  ^e 
Channel,  the  vessel  mooring  abreast  will 
comply  with  the  following  requirements: 

(i)  Maintain  a  continuous  radio  guard 
on  VHP  Channels  13  and  16. 

(ii)  Have  the  ability  to  get  underway, 
and  clear  the  Channel,  within  30 
minutes  notice. 

(4)  Vessels  are  prohibited  altogether 
from  mooring  abreast  of  one  another  at 
the  following  waterfront  facilities,  which 
are  located  adjacent  to  four  narrow 
points  on  the  Houston  Ship  Chaimel 
(these  restrictions  also  apply  to  all 
successor  corporate  entities  operating  at 
these  locations  as  well]: 

(i)  Adams  8  and  9,  and  Brown  and 
Root. 

(ii)  Mobil  Mining  and  Chemical,  and 
Hess  2. 

(iii)  Manchester  A,  and  Traweek  and 
Radcliffe. 

(iv)  City  Docks  1,2,13,14,15,16.  and  17, 
and  PaciBc  Molasses. 

(d)  Waivers.  (1)  The  regulations  of 
paragraph  (c)  of  this  section  are  waived 
in  the  following  instances,  provided  the 
vessels  availing  themselves  of  these 
waivers  clearly  do  not  intrude  into  the 
deep-draft  vessel  channel: 

(i)  For  vessels  mooring  at  any 
waterfront  facility  that  does  not  front  on 
the  Houston  Ship  Channel,  but  fronts  on 
connecting  land  cuts  or  tributaries. 

(ii)  For  vessels  mooring  at  any 
waterfront  faciUty  fronting  on  the 
Houston  Ship  Channel  that  has  a 
minimum  of  200  feet  of  mooring  space 
available  at  the  closest  approach  of  its 
mooring  structure(s)  to  the  deep-draft 
vessel  diannel. 

(2)  The  Captain  of  the  Port.  Houston, 
may  waive,  in  whole  or  in  part,  cmy 
regulation  in  this  section  on  a  case-by- 
case  basis,  as  deemed  necessary  and 
appropriate  to  that  case.  An  individual 
desiring  such  a  waiver  must  make  a 
specific,  written  request  for  it  to  the 
Captain  of  the  Port  Houston,  at  least  24 
hours  in  advance  of  the  intended 
operation  for  which  the  waiver  is 
sought.  The  request  must  include  the 
following  information:  The  xtame, 
address  and  telephone  number  of  the 
individual  requesting  the  waiver  the 
name(s)  of  the  vessel(s)  involved:  The 
length  and  beam  dimension(s)  of  the 
vesseUs)  involved;  the  mooring  location: 
the  date(s]  and  time(s)  waiver  is  needed 
for;  and  the  reason(s)  a  waiver  Is  ' 
needed. 

Dated:  November  10, 1966. 
E.B.  Acklin. 

Captain,  U.S.  Coast  Guard  District,  Acting. 
(FR  Doc.  8&-28447  Filed  11-24-86:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[QWMral  Docket  No.  85-388;  (RM  5167); 
FCC86-44S] 

Rural  CeNuiar  Service;  Amendments 

AGENCY:  Federal  Communications 
Commission  (FCC). 
action:  Proposed  rule. 

summary:  In  a  Further  Notice  of 
Proposed  Rulemaking  (Notice),  the  FCC 
proposes  to  amend  Part  22  of  its  rules 
(which  apply  to  Rural  Cellular  Service] 
to  prohibit:  (1)  prefiling,  post-Bling  and 
post-grant  partial  settlements  among 
competing  non-wireline  cellular 
applicants  to  serve  Rural  Service  Areas 
(RSAs);  (2)  applicants  from  holding  or 
acquiring  any  interest  in  a  competing 
application  where  there  is  no  full  market 
settlement,  except  as  proposed;  (3)  the 
alienation  of  any  interest  in  a  cellular 
application,  permit,  or  license  to  offer 
service  until  the  facility  has  been  placed 
in  operation,  except  as  proposed.  The 
proposals  are  prompted  by  abuses  of  the 
cellular  licensing  process.  The  intended 
effect  is  to  deter  applicants  from 
speculating  in  facilities.  In  addition,  the 
FCC  proposes  to  amend  its  rules  for 
filing  cellular  radio  applications  in  order 
to  codify  its  policy  that  applications 
may  only  be  filed  on  the  dates  it 
specifies.  Inviting  comment  on  its  policy 
allowing  only  permittees  and  Ucensees 
to  apply  for  authorization  to  serve  areas 
outside  their  existing  CGSAs  but  within 
corresponding  MSAs,  the  FCC  will  not 
accept  such  applications,  as  of  the 
adoption  of  the  Notice,  until  this  issue  is 
resolved. 

DATE  Comments  must  be  received  on  or 
before  December  22, 1986. 

Reply  comments  must  be  received  on 
or  before  January  8, 1987. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATKM  CONTACT 

David  H.  Siehl  Mobile  Services 
Division,  Common  Carrier  Bureau;  tele: 
202-632-6450. 

This  is  a  summary  of  the 
Commission's  further  notice  of  proposed 
rulemaking,  adopted  October  16, 1986, 
and  released  November  7, 1986. 

The  full  text  of  this  Commission 
decision  is -available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW..  Washington,  DC 
The  complete  test  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 


International  Transcription  Service, 
(202)  857-3800, 2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

Summary  of  Further  Notice  of  Proposed 
Rulemaking 

1.  On  October  18, 1988,  the  FCC 
adopted  a  Further  Notice  of  Proposed 
Rulemaking  to  solicit  conunents 
concerning  changes  in  the  rules  for 
Rural  Service  Areas  (RSAs)  and 
procedural  matters  in  regard  to  filing 
cellular  radio  applications.  The  FCC 
proposes  to  amend  Part  22  of  its  rules 
(which  apply  to  the  Cellular  Radio 
Service]  to  prohibit  all  prefiling.  post- 
filing  and  post-grant  partial  settlements 
among  competing  non-wireline 
applicants  who  propose  to  serve  RSAs. 
lliis  proposal  is  prompted  by  the  Hood 
of  applications  and  filings  related  to 
partial  settlements  whidh  the  FCC 
believes  have  encouraged  speculative 
filings  and  delayed  its  processing  of 
cellular  applications.  "The  elimination  of 
partial  settlements  or  cumulative 
chances  for  wireline  applicants  is  not 
proposed.  It  is  also  proposed  that 
wireline  and  non-wireline  applicants  be 
prohibited  from  holding  or  acquiring  any 
interest  in  more  than  one  application  in 
the  same  RSA,  even  that  which  is  less 
than  1%,  except  for  permissible  interests 
in  publicly  traded  corporations.  Further, 
it  is  proposed  to  prohibit  the  sale, 
transfer,  assignment  or  other  alienation 
of  any  interest  in  a  cellular  application, 
permit  or  license  to  offer  service  to 
RSAs  until  the  facility  has  been  placed 
in  operation.  However,  it  is  proposed  to 
allow  barters  and  transfers  of  interests 
in  construction  permits  in  partial  or 
whole  RSAs.  The  objective  of  these 
proposed  changes  is  to  deter  insincere 
appUcants  from  speculating  in  unbuilt  or 
newly  constructed  facilities  and  insure 
the  applications  refiect  a  genuine 
intention  to  construct  and  operate  the 
proposed  facilities.  Finally,  there  are 
three  matters  concerning  the  fiUng  of  all 
cellular  applications.  First,  it  is  proposed 
to  amend  the  rules  to  codify  FCC  policy 
that  cellular  radio  applications  may  only 
be  filed  on  the  dates  specified  by  the 
FCC.  Second,  comment  is  invited  on  the 
existing  FCC  policy  that  allows  only 
Ucensees  and  permittees  to  file  for 
authorization  to  those  reas  that  are 
outside  the  existing  CGSA  but  within 
the  MSA.  This  comment  includes 
addressing  whether  non-permittees 
should  be  allowed  to  file  to  serve  such 
areas  when  the  permittee  or  licensee 
files,  or  at  some  fixed  period  after  the 
construction  permit  is  granted.  l%iFd, 
effective  on  the  date  of  adoption  of  this 
order  and  until  such  time  as  the  previous 
issue  is  resolved,  no  applications 


BEST  COPY  AVAILABLE 


/  Vol.  51.  No.  227  /  T\ieaday.  November  25.  1986  /  ftopoted  Huiet 


proposing  lo  «erM  ai«M  aot  iackded  IB 

existing  or  propoMd  CGSAa  will  be 
accepted. 

2.  Ex  Parte:  This  is  a  n(m-restricted 
notice  and  comment  rale  making 
proceeding.  See  S  1.1231  of  the 
Commission's  rules.  47  CFR  1.1231  for 
rules  governing  pennissible  ex  parte 
contacts. 

3.  Initial  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1960.  5  U.S.C  S  e05(b}. 
it  is  certified  that  the  proposed  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  by 
helping  to  eliminate  insincere 
applications,  the  proposed  rules  will 
encourage  the  entry  and  improve  the 
chances  of  bona  fide  small  businesses  in 
the  cellular  licensing  process. 

4.  Paperwork  Reduction  The  proposal 
contained  herein  has  been  analyzed 
with  respect  to  the  Paperwork  Reduction 
Act  of  1980  and  found  to  contain  no  new 
or  modified  form,  information  collection 
and/or  record  keeping,  labeling, 
disclosure,  or  record  retention 
requirements;  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

5.  Comments.  Pursuant  to  the 
applicable  procedures  set  forth  in 

§§  1.415  and  1.419  of  the  Commission's 
rules,  47  CFR  1.415  and  1.419.  interested 
parties  may  file  comments  on  or  heime 
December  22, 1986  and  reply  comments 
on  or  before  January  8, 1987.  All 
revelant  and  timely  comments  will  be 
considered  by  the  Commision  before 
final  action  is  taken  in  this  proceeding. 

6.  Service  List.  A  copy  of  this  Notice 
shall  be  sent  to  the  Chief,  Counsel  of 
Advocacy  of  the  Small  Business 
Administration. 

Ordering  Clauses 

7.  Authority  for  this  rulemaking  is 
contained  in  sections  1,  4(i)  and  301,  303 
and  309  of  the  Communications  Act  of 
1934,  as  amended. 

8.  Effective  on  the  date  of  the 
adoption  of  this  Notice,  October  16, 
1986,  application  proposing  to  serve 
areas  not  included  in  existing  or 
proposed  CGSAs  will  not  be  accepted 
by  the  Commission. 

List  of  subjects  in  47  CFR  Part  22; 
Cellular  radio  service;  General  filing 
agreements;  Processing  of  applications. 
Federal  Communications  r.««..ni>Bion 
^^^Uiiani  |.  Tricaiico, 
Secretary. 

Proposed  Rules 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  22-IH»ljlC  MOBH^  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read- 
Authority:  SectioBs  4,  303,  48  StaL  1066, 

1082,  as  amended  (47  U.S.C.  153,  303). 

2.  Section  22.6  is  amended  by  adding 
paragraph  {b)(3)  to  read  as  follows: 

§22.6    FHIng  of  applications,  fees,  and 
numlier  of  copies. 

*  •        »        *        ♦ 

(b)  *  *  * 

(3)  Notwithstanding  any  other  rule 
provision  of  this  Part,  cellular  radio 
applications  may  only  be  filed  on  the 
dates  specified  by  the  CommissioiL 
***** 

3.  Section  22.33(bJ(2j  is  revised  to  read 
as  follows: 

522.33    Grants  lyy  random  selection. 

*  *        •        ♦        • 

(b)*  *  * 

(2)  Markets  Beyond  the  Top-120  and 
Rural  Service  Areas.  In  markets  beyond 
the  top-120  cellular  modified 
Metropolitan  Statistical  Areas,  the 
cumulative  lottery  chances  described  in 
paragraph  (1]  will  be  awarded  to  joint 
enterprises  resulting  from  partial 
settlements  among  mutually  exclusive 
wireline  applicants  only.  Any  joint 
enterprise  resulting  from  a  partial 
settlement  among  mutually  exclusive 
non-wireline  applicants  for  markets 
beyond  the  top-120  Metropolitan 
Statistical  Areas  will  not  be  entitled  to 
any  cumulative  lottery  chances.  Partial 
settlements  among  non-wireline 
applicants  Im  Rural  Service  Areas  are 
prohibited. 

4.  Section  22.921  is  amended  by 
revising  the  caption  for  paragraph  (b) 
and  by  revising  (bXl)  to  read  as  follows: 

522.S21    OwnerMvmappllcationafor 
cellular  service  for  martuta  batow  Itw  top- 


(b)  Markets  beyond  the  top-120  and 
Rural  Service  Areas. 

(1)  General.  Except  as  otherwise 
provided  herein,  no  party  may  have  an 
ownership  interest,  direct  or  indirect,  in 
more  than  one  application  for  the  same 
MSA  or  NECMA  market,  except  that 
interests  of  less  than  one  percent  will 
not  be  considered.  For  those  areas 
outside  MSA  or  NBCMA  markets,  no 
wireline  or  non-wineline  party  may  have 
an  ownership  interest,  direct  or  indirect, 
in  more  than  one  application  for  the 
same  Rural  Service  Area,  including  an 
interest  of  less  than  one  percent  except 
as  otherwise  provided  herein. 


of 

in  Rum 


6.  Part  22  iaamendtd  by  adifing  a  new 
S  22.922  to  Subpart  K  to  raad  as  foflowK 

922.922    Tranafarsi 

■PpRcatfcMM,  permits  or  I 
Service  areas. 

[a]  Notwithstanding  any  other  section 
of  this  Part  and  except  as  provided  in 
paragraph  (b)  of  this  section,  the  sale, 
transfer,  assignment  or  other  alienation 
of  any  cellular  application,  permit  or 
license  to  offer  service  to  Rural  Service 
Areas  is  prohibited  until  t^  facility  has 
been  constructed  and  placed  in 
operation. 

(b)  Applicants  who  have  construction 
permits  in  Rural  Service  Areas  may 
barter  and  transfer  the  interests  in  such 
permits  in  partial  or  whole  Rural  Service 
Areas.  These  barters  and  transfers  may 
occur  soon  as  the  appficants  involved  in 
the  exchange  have  obtained  a 
construction  permit  in  a  Rural  Service 
Area. 

[PR  Doc.  86-26484  Filed  11-24-88;  8:45  am] 
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DEPARTMENT  OF  TRANSfORTATION 

National  Highway  Trtffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  74-14;  Notiqe  481] 

Federal  Motor  VeMctae  Safety 
Standards;  Occupant  Crash  Moteetion 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  Proposed  Rderaddng: 
Denial  of  Petition. 


summary:  Standard  No.  208,  Occupant 
Crash  Protection,  provides  iar  the 
phased-in  implementation  of  an 
automatic  restraint  requirement  for  the 
front  outboard  seats  in  passenger  can, 
beginning  on  September  1. 1966,  with 
full  implementation  to  take  place  on 
September  1. 1989.  Theatandard  also 
provides  that  if  two-thirds  of  the 
population  of  the  United  States  is 
covered  by  effective  safety  belt  use  laws 
by  April  1, 1988.  then  the  automatic 
restraint  requirement  wUl  be  rescinded. 

To  encourage  the  development  of  a 
variety  of  automatic  reetraint  systems, 
the  standard  provides  that  a 
manufacturer  that  installs  a  non-belt 
automatic  restraint  system,  such  as  an 
air  bag  system,  at  the  driver's  seating 
position  and  a  manual  lap/shoulder  belt 
at  the  fi^nt  right  passeiiger  seating 
position  will  receive  credit  for  produdag 
one  aut(HDatici«etaiat<eqiiipped 
passenger  car  ("one  car  credit")  during 
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the  phase-in  period.  la  ne^wMc  to  a 
petition  btm  ike  Ford  Motor  Conpsny. 
NHTSA  M  pn^NMiog  to  aaend  Stoodanl 
No.  208,  Occupant  Crash  Ppotectioa,  to 
extend  tenporarily  tbe  current  one  car 
credit  beyond  the  phaae-m  period.  The 
limited  extension  proposed  ia  this  notice 
would  not  affect  the  reqoirement  that  all 
cars  have  automatic  restraints  bc^iooing 
September  1, 1980.  It  would  only  iae«i 
that  manufacturers  can  meet  that 
requirement  by  installing  a  aon  belt 
system  for  the  driver— the  person  that  is 
most  at  risk,  "the  agency  is  also 
proposing  that  taafti/ff^rifnTen  must 
install  dynamically-tested  iT«i!nrwl  lap/ 
shoulder  belts  for  the  r^t  front 
passenger  in  vehicles  that  receive  a  one 
car  credit  beyond  Septendwr  1. 1089. 

The  agency  believes  that  a  several 
year  extension  is  warranted  by  the 
various  tedmix:al.  engineering  and 
supplier  resource  problem*,  identified 
by  Ford,  that  currently  hinder  the 
widespread  instaHation  of  fidl-front 
(driver  and  passenger)  air  bag  systems. 
This  proposed  action  woidd  encourage 
the  orderly  development  and  productitxi 
of  passenger  cars  wiUi  foil-front  air  bag 
systems.  The  agency  believes  that  the 
availability  of  the  one  car  credit  should 
be  limited  to  the  time  necessary  to 
complete  the  development  and 
installation  of  passenger  side  air  bag 
systems,  which  the  agency  believes  is 
about  foar  years  beyond  model  year 
1990.  The  agency  specifically  seeks 
comments  on  how  much  leadtime  is 
needed  to  develop  and  install  those 
systems. 

This  notice  also  denies  petitions  from 
the  Insurance  Institute  for  Highway 
Safety  and  Dr.  Ing.  h.c:F.  Porsche 
requesting  the  agency  to  adopt  a  two  car 
credit  during  ^  current  phase-in  period 
for  cars  equipped  with  driver  and 
passenger  side  air  bag  systems.  NHTSA 
believes  that  the  requested  two  car 
credit  would  not  lead  to  increased 
production  of  air  bag-equipped  cars 
during  the  current  phase-in  end  could 
adversely  affect  safety  by  substantially 
reducing  the  number  of  cars  diat  would 
otherwise  be  equipped  with  automatic 
restraints. 

DATES;  Comments  must  be  filed  with  the 
agency  by  December  20.  txe. 
ADDRESS:  Comaaents  should  refer  to  the 
docket  and  notice  awnber  of  diis  notice 
and  be  submitted  to:  Docket  Section. 
Room  S109,  National  Hi^way  Traffic 
Safety  Administration.  .400Se»enth 
Street.  SW.  Wariun^ton.  DC  aosso 
(Docket  Room  hours  8  a.ra.-4  pja.) 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Richard  Straobotae^  Chief. 
Crashworthiaeaa  Divistaa,  Nataeoal 
Highway  Traffic  SeJety  Administration. 


Room  S32a  400  Seveatfa  fibeel.  SW« 
Washiqctoa.  DC  20600  (2Q2-a8»-22Si). 


Background 

On  |«Iy  11.  lOM  (49  FR  28082). 
Secsetaiy  Dote  annoumed  her  decision 
on  oociq>ant  crash  protection.  Tlw 
decision  provided  for  the  phaaed-ia 
implementation  of  an  automatic 
restraint  reqwifwcnt  for  the  front 
outboard  seats  in  passo^er  can. 
beginning  on  September  1. 1088,  with 
full  implementation  to  take  place  on 
September  1,  lOea  To  encourage  the 
development  of  innovativa  antomatic 
resb-aint  systems,  the  |ii)y  lOM  decision 
also  provided  that  manufactainrs  that 
installed  a  non-belt  automatic  restraint 
system,  such  as  an  air  bag  syaton.  in  a 
vehicle  during  the  phase-in  period, 
would  receive  credit  for  prodwang  1.5 
automatic  restraint-equipped  vehicles. 
The  dedaioa  also  provid^  that  if  two- 
thirds  of  the  population  of  the  United 
States  were  covered  by  eEfective  aatety 
bek  use  laws,  which  meet  certain 
minimum  requirem^ta.  by  April  1. 1989. 
then  the  automatic  restraint  reqwrement 
would  be  rescinded. 

Ford  1984  Petition  To  Adopt  a  One  Car 
Credit 

Subsequent  to  the  ifwiflnce  of  the 
occupant  crash  protection  decision.  Ford 
Motor  Company  (Ford)  filed  a  petition 
for  reconsideration  widi  NHTSA 
seeking  a  modification  of  the  automatic 
restraint  requirements  during  the  phase- 
in  period.  Ford  asked  the  ^geacy  to 
provide  for  a  one  car  credit  to 
manufacturers  that  install  a  non-belt 
automatic  restraint  system,  such  as  an 
air  beg.  lot  the  driver  and  a  manual  lap/ 
shoulder  safety  belt  for  the  front  light 
passenger.  Foid  said  that  such  a  credit 
would  encourage  manufacturers  to 
produce  driver-side  air  bag  systems  or 
other  non-belt  systems  soono-  than  if 
they  had  to  complete  development  of 
passenger-side  automatic  restraint 
systems  as  well. 

After  carefully  analyzing  the  safety 
and  other  effects  of  the  Ford  petition. 
NHTSA  decided  to  expand  the  credit 
provision.  The  agency  explained,  in  a 
notice  published  on  August  3a  1985  (50 
FR  35233],  that  one  purpose  of  the 
phase-in  is  to  provide  a  rapid 
introduction  of  the  Ufesaving  benefits  of 
automatic  restraints  and  to  fadlitate  the 
eariiest  possible  introduction  of  such 
restraints  to  permit  the  public  to  become 
familiar  with  their  operation  and 
benefits.  The  agency  further  explained 
that  it  adopted  tfie  1.5  car  credit 
provision  to  encourage  the  production  of 
a  wide  variety  of  automatic  restraints, 
especially  in  the  eariy  years  of  the 


phase  in.  Tlie  agsncy  eondn^d  that 
providing  a  war  ow  car  credit  isr  a 
driver-only,  non-bek  syatam  woaM  aiao 
encoorafe  Hw  early  fntavduction  of 
those  systeais. 

NHTSA  also  explained  that  it  had 
fully  considered  the  safety  imf^cation 
of  dziver-oaif  systems.  The  agency 
emphasized  fliat  an  important  safety 
consideration  in  its  dedsion  was  Ihe 
number  of  eociqwnts  at  risk  of  ii^ny  at 
eadi  sestiag  positiaD.  and  not  |nst  the 
number  of  seating  positians  that  are 
covered  by  the  nolaBalic  wakntet 
requirement  NHTSA  said  thatacddeat 
data  show  that  thos  are  appnxwataly 
2Vi  to  3  times  as  many  ii^uiies  fut 
fatalities  invdving  drivers  an  there  are 
involving  frtmt  tight  seat  passengers. 
Thus,  the  agency  concluded  that  it  was 
reasonable  to  encour^e  manufacturers 
to  provide  automatic  reatiaiut  protecCun 
as  soon  as  possible  to  the  driver— the 
person  who  is  most  at  risk. 

Foed  ISO!  priWan  to  axtand  MS  vridcla 
cradBt 

On  June  11. 1966.  Ford  filed  a  new 
petition  with  NHTSA  asking  the  agency 
to  amend  Standard  Na  208  to  permit  the 
production  of  driver-only  non-belt 
automatic  restraint  systems  after 
September  1. 1989.  Ford  noted  that  it 
currentiy  is  offering  a  driver-side  air  bag 
system  as  an  option  on  its  Tempo  and 
Topaz  car  lines.  It  said  that  if  the 
standard  is  amended.  Ford  "will  in  aO 
likelihood  instaD  such  a  system  afier 
September  1. 1980,  in  the  maiority  of  its 
North  American-designed  car 
production.  inrlnAiTg  tiie  family  size 
cars  that  are  expected  to  be  Ford's  most 
popular." 

Ford  said  that  permitting  the  use  of 
driver-only  non-belt  systems  would 
encourage  other  manufacturers  to 
produce  and  market  those  systoas.  In 
addition,  extending  the  one  car  oedit 
would  allow  manufacturers  "the  time 
needed  to  pursue  orderly  development 
of  passenger-side  air  b^^"  Ford  said. 
Ford  added  that  one  reason  it  was  sble 
to  offer  a  driver-side  air  bag  systoa  ia 
the  Tempo  and  Topaz  was  because  its 
"successful  field  experience  with  the 
General  Services  Administnatiaa  fleet 
and  other  fleets    the  frint  of  the  orderiy, 
evolutionary  development  of  that 
system — gave  Ford  confidence  in  its 
safety  and  efiiectiveness,  and  bw?<nisg 
Ford  was  able  to  begm  the  process  of 
building  a  supply  base."  Ford  said  that 
allowiag  mannfacturers  time  to  establish 
a  supply  base  and  to  develop  and  field 
test  a  passenger-side  air  bag  system  in 
the  same  manner  would  furtiier  promote 
the  installation  of  those  systems. 
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Ford  also  said  that  "there  are  enough 
significant  uncertainties  about  the 
feasibility  of,  and  the  supply  base  for. 
passenger-side  air  bag  systems  that  it 
would  not  be  prudent  to  plan  such 
systems  for  individual  car  lines  without 
concurrenUy  conducting  parallel 
programs  to  develop  passive-belt 
systems  for  the  same  car  lines.  Such 
parallel  programs  not  only  would  be 
wasteful;  they  simply  would  not  be 
achievable  with  available  engineering 
resources." 

NHTSA  Request  for  Additional 
Infocmation 

After  receiving  Ford's  June  1986 
petition.  NHTSA  requested  additional 
information  from  Ford  to  aid  the  agency 
in  making  a  decision  whether  to  grant  or 
deny  the  petition.  (NHTSA's  letter  and 
the  non-confidential  portions  of  the  Ford 
response  are  filed  in  Docket  74-14, 
General  Reference,  Entries  654  and  654- 
A)  Based  on  the  information  in  Ford's 
petition  and  its  supplemental  responses, 
which  are  discussed  below,  NHTSA  has 
tentatively  decided  to  amend  Standard 
No.  208  to  permit  the  continued  use, 
beyond  September  1, 1989.  for  a  limited 
period  of  time,  of  driver-side,  non-belt 
automatic  restraint  systems  combined 
with  manual  lap/shoulder  belts  for  the 
right  front  passenger. 

To  aid  the  agency  in  making  its  final 
decision  on  this  proposal,  NHTSA 
requests  commenters  to  address  the 
same  issues  the  agency  raised  with  Ford 
after  Ford  filed  its  petition.  NHTSA. 
therefore,  requests  manufacturers, 
equipment  suppliers,  and  other 
commenters  to  provide  information  on 
the  three  following  general  areas 
concerning  passenger  non-belt 
automatic  restraint  systems:  technical 
problems  associated  with  the 
development  of  those  systems,  leadtime 
issues,  such  as  the  time  needed  for 
development  of  a  supplier  base  and  the 
level  of  engineering  and  testing 
resources  needed  to  develop  clriver  and 
passenger  air  bag  systems  at  the  same 
time  as  developing  other  means  of 
compliance  with  Standard  No.  208,  and 
the  safety  effects  of  adopting  the  Ford 
petition.  In  addition,  the  agency  requests 
commenters  to  address  why  installing 
driver-side  air  bag  systems  and 
passenger-side  automatic  belts  is  or  is 
not  a  viable  option.  Finally.  NHTSA 
requests  manufacturers  to  provide 
quantitative  estimates  of  the  different 
types  of  non-belt  automatic  restraint 
systems  they  would  offer  for  the  driver 
and  for  the  passenger  after  the  phase-in 
if  the  proposed  amendment  is  adopted 
and  if  the  proposed  amendment  is  not 
adopted. 


Although  Ford's  petition  is  based  on 
installation  of  an  aiir  bag  system,  the 
amendment  sought  by  Ford  would  apply 
to  the  use  of  any  non-belt  automatic 
restraint  system,  which  includes  the  use 
of  additional  interior  padding  and  other 
structural  changes  to  provide  "built-in" 
safety.  NHTSA  requests  manufacturers 
pursuing  those  types  of  non  belt 
automatic  restraint  systems  to  provide 
the  agency  with  information  about  the 
development  of  those  types  of  systems. 

/.  Technical  Problems 

As  a  part  of  its  original  petition,  Ford 
said  that  there  were  a  number  of 
uncertainties,  including  technical 
problems,  concerning  the  development 
of  passenger  side  air  bags.  In  response 
to  NHTSA's  letter  of  June  25, 1986,  Ford 
provided  additional  information  about 
those  technical  problems.  It  said  that  it 
was  making  progress  in  solving  these 
potential  problems  and  is  working 
toward  offering  a  passenger-side  air  bag 
on  a  1989  model. 

Ford  identified  a  number  of  technical 
di^iculties  that  must  be  overcome 
before  it  produces  a  passenger-side  air 
bag  system.  Those  difficulties  include: 

•  Low  temperature  ignition 
characteristics  of  igniter/generant, 

•  Optimum  design  of  the  aspirator, 

•  Material  of  inflator  canister, 

•  Knee  bolster  design  alternatives, 

•  Optimum  deployment  door 
characteristics,  and 

•  Occupant  kinematic/bag  location. 
In  addition,  Ford  said  that  it  was 

concerned  about  "avoiding  undue 
hazards  to  standing  children  and  other 
occupants  who  are  out  of  position  due, 
for  example,  to  pre-crash  braking. . . ." 
Ford  emphasized  that  it  expects  to  solve 
these  problems  "if  we  proceed  in  an 
orderly,  controlled  manner  to  gain 
experience  with  passenger-side 
applications.  However,  attempting 
widespread,  high-volume  application  of 
passenger  air  bags  without  this  learning 
experience  is  simply  not  prudent,"  Ford 
concluded.  NHTSA  agrees  that  all  of  the 
potential  problems  identified  by  Ford 
appear  to  be  solvable.  The  agency 
requests  commenters  to  provide 
information  on  any  other  technical 
problems  they  have  identified  with  non- 
belt  systems  and  to  identify  the 
solutions  they  are  pursuing  for  those 
problems  and  the  problems  identified  by 
Ford  as  well  as  the  time-frame  for  these 
solutions. 

//.  Leadtime  Issues  > 

A.  Establishment  of  a  Supplier  Base 

In  its  July  22, 1986,  response  to 
NHTSA's  request  for  further 
information.  Ford  provided  additional 


details  about  potential  supplier 
problems.  Ford  said  that,  at  present, 
there  are  only  two  domestic  suppliers 
with  experience  in  manufacturing 
driver-side  air  bag  inflators,  and  the 
production  capability  of  those 
manufacturers  is  expected  to  increase 
during  the  phase-in  period.  Ford  said 
that  it  did  not  know  of  bny  suppliers 
that  have  experience  with  current- 
technology,  passenger-side  air  bag 
inflators.  Ford  also  said  that  the 
passenger-side  inflator  it  is  developing 
for  the  1989  model  year  incorporates 
new  technology  which  is  "yet  unproven 
and  is  not  based  on  existing  driver-side 
technology."  Ford  expressed  concern 
that  suppliers  must  have  time  to  gain 
experience  with  this  new  technology  to 
avoid  "component  quality  problems, 
problems  with  tooling  and  fixtures  and 
supply  disruptions,"  which  could 
jeopardize  the  introduction  of 
passenger-side  systems.  Talley 
Industries,  which  has  been  involved  in 
developing  and  producing  air  bag 
inflators  for  a  number  of  years,  has 
written  the  agency  to  support  Ford's 
petition.  Talley  said  that  the  Ford 
petition  "reasonably  balances  the 
requirement  for  automobile  occupant 
safety  with  the  technical  difficulties  and 
high  costs  of  full  frontal  seat  passive 
restraint." 

B.  Engineering  and  Testing  Needs 

In  its  July  22, 1986,  response  to 
NHTSA  s  request  for  further 
information.  Ford  provided  additional 
details  about  the  problems  associated 
with  conducting  parallel  programs  to 
develop  passenger-side  air  bag  systems 
and  automatic  safety  belts.  The  specific 
estimates  of  the  number  of  people-years 
of  engineering  and  expenditures  needed 
for  a  parallel  program  to  develop  a 
motorized  automatic  safety  belt  system 
and  a  passenger-side  ak  bag  system  are 
confidential.  However,  as  Ford 
emphasized  in  its  response,  the  issue  is 
not  simply  one  of  economics.  Ford  said, 
"We  simply  do  not  have  sufficient 
qualified  engineering  personnel  or  test 
facilities  available  to  design  both 
passive  belt  systems  and  air  bag 
systems  for  any  of  Ford's  car  lines  on 
which  passive  restraints  are  first  being 
introduced  in  the  1990  lAodel  year. 
Neither  do  the  outside  suppliers  to 
whom  we  might  contract  such  work." 
Ford  also  said  that  its  ability  to  meet  its 
current  plans  would  be  affected  by  the 
need  to  develop  dynamically-tested 
manual  safety  belt  systems  for  light 
trucks. 

Ford  said,  it  "is  not  yet  able  to  predict 
with  any  degree  of  accuracy  when  it 
could  expect  the  technical,  supply  and 
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market  acceptance  issues  associated 
with  passenger-side  air  bags  to  be 
resolved."  Ford  said  that  its  current 
plans  provide  for  the  initial  introduction 
of  passenger-side  air  bag  systems  to 
allow  it  to  resolve  any  problems  and 
prepare  for  making  such  a  system 
available  on  additional  vehicles. 
NHTSA  believes  that  Ford  has 
identified  valid  concerns  about  the 
capability  of  manufacturers  to  develop 
and  install  passenger  side  air  bag 
systems  during  the  current  phase-in 
period.  At  the  same  time,  the  technical 
problems  and  leadtime  considerations 
identified  by  Ford  are.  as  Ford 
acknowledges,  capable  of  resolution;  the 
issue  is  what  is  the  time  needed  to 
develop  and  implement  the  needed 
solutions. 

At  the  time  of  the  July  1984  decision 
on  occupant  crash  protection,  NHTSA 
estimated  that  the  maximtmi  time 
necessary  for  implementation  of  an  air 
bag  system  for  the  driver  and  the 
passenger  was  approximately  five  years. 
The  information  provided  by  Ford 
indicates  that  estimate  was  optimistic 
for  the  widespread  introduction  oif 
driver  and  passenger  air  bag  systems. 
So  that  the  agency  can  make  an 
informed  decision  about  what  is  the 
leadtime  necessary  to  develop  and 
install  passenger  side  air  bag  systems, 
NHTSA  is  particularly  interested  in 
obtaining  additional  information  from 
automatic  restraint  equipment  suppliers 
about  their  current  and  estimated  future 
capabilities  to  provide  non-beh  systems 
in  large  numbers.  One  organization  has 
already  suggested  a  specific  fime  limit 
for  extending  the  one  car  credit.  In 
urging  the  agency  to  adopt  the  Ford 
proposal,  the  Insurance  Institute  for 
Highway  Safety  (IIHS)  suggested 
limiting  the  extension  of  the  one  car 
credit  until  September  1, 1993.  The 
agency  proposes  to  adopt  the  HHS  time 
limit  and  invites  comments  to  address 
this  proposal. 

III.  Safety  Effects 

A.  Ford  Analysis  of  Safety  Effects 

As  a  part  of  its  June  1986  petitioa 
Ford  presented  its  analysis  of  the  safety 
effects  of  permitting  the  installation  of 
driver-side  only  air  bag  systems  after 
September  1, 1989.  Based  on  data 
developed  by  the  agency  in  the  July  1984 
occupant  crash  protection  decisioa  Ford 
said  that  a  driver-side  system  combined 
with  a  manual  lap/shoulder  belt  for  the 
front  right  passenger  "should  be 
potentially  as  effective  in  reducing 
overall  fatalities  nationwide  as  driver 
and  right  front  passenger  passive 
restraint  systems  comprised  of 
motorized  or  non-motorized  2-point 


belts,  and  more  effective  than 
detachable,  non-motorized  three-point 
passive  belte."  Ford's  analysis  shows 
that  aa  the  level  of  manual  safety  belt 
use  increases,  most  directly  as  the  result 
of  the  enactment  of  State  mandatory 
safety-belt  use  laws,  the  potential 
benefits  of  a  driver-only  air  bag  also 
increase. 

B.  IIHS  Analysis  of  Safety  Effects 

Subsequent  to  Ford's  submission  til  its 
petition.  IIHS  wrote  NHTSA  w^ng  the 
agency  to  adopt  Ford's  proposal  IIHS, 
however,  did  not  request  an  open-ended 
extension  of  the  one  car  credit,  but 
instead  suggested  limitii^  the  extension 
to  vehicles  produced  before  September 
1, 1993. 

As  a  part  of  iU  letter,  HHS  included 
the  results  of  an  analysis  it  prepared  on 
the  safety  effects  of  adopting  Ford's 
petition.  (The  IIHS  letter  and 
attachments  are  filed  in  Docket  74-14, 
General  Reference,  Entry  645.)  Based  on 
estimates  used  in  the  July  1984  occupant 
crash  protection  decision.  IIHS 
estimated  that  there  would  be  7.750 
fewer  annual  fatalities  once  the  entire 
vehicle  fleet  was  equipped  with  driver- 
side  air  bags,  assuming  30  percent  use  of 
manual  belts  by  front-seat  occupants. 
IIHS  noted  that  "In  contrast,  a  use  rate 
of  70  percent  for  automatic  belts  would 
be  required  to  save  about  the  same 
number  of  lives.  For  moderate  and 
critical  injuries,  the  advantage  of  the 
driver-side  air  bag/manual  belt 
combination  are  slightly  greater ...  As 
manual  belt  use  increases,  the 
advantage  of  driver-side  air  bags 
becomes  even  more  pronounced." 

C.  NHTSA  Analysis  of  Safety  Effects 

To  analyze  the  potential  effects  of 
adopting  Ford's  petition,  the  agency  did 
a  breakeven  point  analysis  for  different 
types  of  automatic  restraint  systems. 
'The  purpose  of  the  analysis  was  to 
determine  the  level  of  automatic  safety 
belt  usage  needed  to  provide  the  same 
incremental  fatality  reduction  benefits 
as  a  driver  side  air  bag  system  with  a 
manual  lap/shoulder  safety  belt  and  a 
manual  lap/shoulder  safety  belt  for  the 
passenger.  In  doing  this  analysis,  the 
agency  used  the  fatality  reduction 
estimates  of  a  manual  lap/shoulder 
safety  belt  used  in  the  driver  and  right 
front  passenger  positions  as  the  baseline 
to  which  the  fatality  reduction 
effectrvenese  of  four  other  restraint 
systems  (airbag/airbas.  airbag/ 
automatic  belt,  airbag/manual  belt  and 
automadc  belt/automatic  belt]  would  be 
compared. 

In  addition,  the  agency  analyzed  the 
sensitivity  of  the  fatality  reduction 
estimates  for  the  different  restraint 


systems  to  using  three  different 
assumptiotts  obovt  the  level  of  safety 
belt  usage  for  ^  driver  and  die  right 
front  passeager.  Tlie  three  different 
manual  belt  usage  levels  are:  1963  usage. 
which  was  used  as  the  baseline  estimate 
in  die  July  19M  Pinal  Regulatory  Impact 
Analysis  (FRIA)  on  Standard  No.  206. 
1985  usage  based  on  the  agency's  19-city 
survey  of  belt  usage,  and  40  percent 
usage,  which  represents  the  low  end  of 
the  range  of  belt  law  related  usage 
estimated  in  the  1984  FRIA.  The  analysis 
shows  that  belt  usage  in  cars  with 
automatic  belts  for  the  driver  and  front 
right  passenger  must  be  above  the  59-76 
percent  usage  level  in  order  to  provide 
more  benefits  than  cars  equipi>ed  with  a 
driver-side  air  bag  system  and  a  manual 
lap/shoulder  belt  for  the  passenger. 

The  analyses  done  by  Ford.  HHS,  and 
the  agency  all  demonstrated  that  a 
driver-side,  non-belt  automatic  restraint 
system  combined  with  a  manual  lap/ 
shoulder  belt  for  the  passenger  provides 
substantial  safety  benefits.  The  analyses 
further  show  that  safety  belt  usage  in 
cars  equipped  with  automatic  safety 
belts  for  the  driver  and  the  passenger 
must  be  at  or  above  60  percent,  before 
the  benefits  of  that  system  exceed  the 
benefits  of  a  driver-only  air  bag.  The 
HHS  and  NHTSA  analysis  further  show 
that,  unless  automatic  safety  belt  use 
levels  are  extremely  high,  a  driver  and 
passenger  side  air  bag  system  yields  the 
greatest  benefits  of  the  systems 
analyzed.  Thus.  NHTSA  has  tentatively 
concluded  that  the  projected  benefits  of 
a  driver-side  only  air  bag  system 
warrant  permitting  that  system  beyond 
1989  to  permit  the  development  of  driver 
and  passenger  side  air  bcig  systems 
which,  when  used  with  manual  lap/ 
shoulder  belts,  promise  to  have  even 
greater  effectiveness  in  reducing  deaths 
and  injuries. 

rv.  Use  of  Driver-side  Air  Bags  and 
Passenger-side  Automatic  Belts 

In  its  request  for  additional 
information.  NHTSA  asked  why  Ford 
does  not  consider  the  option  of  driver- 
side  air  bags  and  passenger-side 
automatic  belts  to  be  viable.  In  its  July 
22  response.  Ford  identified  two  reasons 
why  such  a  combination  of  automatic 
restraint  systems  is  not  viable.  First, 
Ford  reiterated  its  point  that  it  does  not 
have  the  engineering  capability  or 
resources  to  conduct  parallel  programs 
to  design  and  develop  two  different 
automatic  restraint  systems  for  the 
passenger  side.  In  addition.  Ford  raised 
the  possibility  of  market  resistance  to 
such  a  combination;  although  Ford  said 
it  has  not  conducted  consumer  market 
research  on  this  issue. 
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The  agency  requests  conunentg  from 
other  manufacturers  and  equipment 
suppliers  about  their  capability  to 
pursue  parallel  automatic  restraint 
programs.  In  addition,  the  agency  is 
interested  in  learning  of  any  market 
research  conducted  by  manufacturers 
and  others  on  the  acceptability  of  a 
driver-side  air  bag  and  passenger-side 
automatic  belt  system. 

V.  Specific  Estimates  of  Air  Bag 
Production 

As  a  part  of  its  request  for  additional 
information,  NHTSA  asked  Ford  to 
provide  specific  estimates  of  the  number 
of  vehicles  it  intended  to  produce  with 
driver-side  air  bag  systems  if  the  rule  is 
amended  and  if  the  rule  is  not  amended. 
NHTSA  also  asked  Ford  to  provide  the 
same  information  for  vehicles  equipped 
with  passenger-side  air  bag  systems. 
Since  the  estimates  have  to  do  with 
future  production  plans,  the  details  of 
the  estimates  are  confidential.  The 
estimates  do  show  that  whether  die 
petition  is  or  is  not  adopted  makes  a 
significant  difference  in  Ford's  plans  to 
provide  driver  and  passenger-side  air 
bag  systems.  NHTSA  requests 
manufacturers  commenting  on  this 
notice  to  provide  volume  estimates,  by 
car  line,  of  their  future  production  plans 
for  non-belt  automatic  restraint  systems 
if  the  proposed  extension  of  the  one  car 
credit  is  adopted  and  if  it  is  not  adopted. 
The  agency  also  requests  commenters  to 
address  the  issue  of  whether  adopting 
Ford's  proposal  would  discourage  any 
manufacturer  from  introducing  ftill-front 
air  bag  systems  earlier  than  1993. 

Dynamic  Testing  of  Manual  Safety  Belts 

In  March  1986  (51  FR  9800).  NHTSA 
adopted  a  requirement  that  if  the 
automatic  restraint  standard  is 
rescinded,  then  manual  lap/shoulder 
belts  installed  in  the  front  outboard 
seating  positions  of  passenger  cars  must 
pass  a  dynamic  30  mph  crash  test.  "The 
requirement  for  dynamic  testing  will  go 
into  effect  on  September  1. 1989,  if  the 
automatic  restraint  requirement  is 
rescinded. 

Since  today's  notice  proposes  to  allow 
the  continued  use  of  a  manual  lap/ 
shoulder  belt  at  the  front  right  seating 
position  in  passenger  cars  equipped 
with  a  driver-side  non-belt  automatic 
restraint  beyond  September  1. 1989.  the 
agency  is  proposing  to  require  the 
manual  lap/shoulder  belts  at  that  seat  to 
be  dynamically  tested.  The  obvious 
benefit  of  such  a  requirement  is  that  it 
would  ensure  that  the  manual  lap/ 
shoulder  belts,  if  worn,  in  those  cars 
would  have  to  meet  the  same  safety 
performance  criteria  applied  to 
automatic  belts  installed  in  other 


vehicles.  Since  the  car  will  have  to  be 
crash  tested  to  verify  the  compliance  of 
the  driver-side  air  bag  system  with  the 
performance  requirements  of  Standard 
No.  208,  the  incremental  testing  costs 
associated  with  conducting  a  dynamic 
S3st  for  the  passenger-side  manual  belt 
should  be  minimal. 

Porsche /IIHS  Petition  for  Two  Car 
Credit 

In  separate  petitions  filed  last  year, 
Dr.  Ing  h.c.F.  Porsche  (Porsche)  and  IIHS 
asked  the  agency  to  provide  a  two  car 
credit  during  the  phese-in  period  for 
passenger  cars  with  driver  and 
passenger-side  air  bag  systems.  They 
argued,  among  other  things,  that  a  two 
car  credit  would  serve  as  an  incentive 
for  manufacturers  to  develop  driver  and 
passenger-side  air  bag  systems  and  will 
provide  manufacturers  and  vehicle 
owners  with  more  widespread 
experience  about  those  systems.  In  its 
petition,  Porsche  said  that  it  was 
currently  testing  a  driver  and  passenger 
air  bag  system  for  its  944  model. 

The  agency  has  decided  to  deny  the 
two  car  credit  petitions  for  several 
reasons.  First,  manufacturers  that  install 
a  full-front  air  bag  system  can  already 
receive  a  1.5  car  credit.  Although 
Porsche  has  written  the  agency  about 
the  need  for  two  car  credit,  neither 
Porsche  nor  any  other  manufacturer  has 
provided  detailed  factual  data 
specifically  explaining  how  a  two  car 
credit  would  serve  as  an  additional 
incentive  to  any  manufacturer  to  change 
its  production  plans  during  the  current 
phase-in  period.  Because  of  the  leadtime 
requirements  necessary  to  install  driver 
and  passenger-side  air  bag  systems,  any 
manufacturer  that  may  currently  be 
planning  to  offer  driver  and  passenger 
side  air  bag  systems  would  probably 
have  already  had  to  take  the  necessary 
steps  and  expend  most  of  the  resources 
to  implement  those  plans.  Nonetheless, 
NHTSA  invites  manufacturers  to 
quantify  any  use  they  would  make  of  a 
two  credit  provision.  Should  sufficient 
and  convincing  data  be  provided  to 
refute  the  agency's  beliefs,  NHTSA  will 
reconsider  its  denial  of  the  petition. 

In  addition,  the  agency  is  concerned 
that  a  two  car  credit  could  serve  as  a 
disincentive  toward  producing 
substantial  numbers  of  vehicles  with  air 
bag  systems  during  the  current  phase-in. 
The  possible  disincentive  resulting  from 
a  two  car  credit  is  that  it  would  cut  by 
50  percent  the  number  of  cars  a 
manufacturer  would  have  to  equip  with 
automatic  restraints  during  the  current 
phase-in  period.  Since  a  manufacturer 
could  produce  substantially  fewer  cars 
to  meet  the  phase-in  requirements,  there 
would  be  little  incentive  to  produce 


more  air  bag-equipped  cars  than 
absolutely  necessary.  In  addition, 
because  a  two  car  credit  would  reduce 
by  half  the  number  of  cars  a 
manufacturer  would  have  to  equip  with 
automatic  restraints  during  the  current 
phase-in.  the  agency  is  also  concerned 
about  the  safety  effects  of  that  credit. 
Manufacturers  and  others  are  also 
invited  to  comment  and  present  further 
analysis  on  these  safety  considerations. 

The  agency  believes  that  if  the  Ford 
proposal  to  extend  the  availability  of  a 
one  car  credit  is  adopted  for  a  limited 
time  period,  a  two  car  credit,  if 
permitted  during  the  phase-in  period, 
should  not  also  be  available  beyond  that 
time.  Under  the  Ford  proposal,  every  car 
manufactured  after  September  1. 1989, 
would  have  to  contain  automatic  crash 
protection  for  the  driver — the  position 
most  at  risk.  If  the  two  car  credit  were 
also  extended,  a  manufacturer  would  be 
able  to  produce  some  vehicles  that 
would  not  have  any  automatic 
protection  for  the  driver.  Thus,  even  if 
NHTSA  were  to  reverse  its  decision  and 
propose  to  allow  a  two  car  credit  during 
the  phase-in  period,  it  would  not  extend 
such  credit  beyond  September  1. 1989. 
The  agency  notes  that  Porsche  did  not 
request  a  2.0  car  credit  beyond 
September  1. 1989. 

Regulatory  Impacts 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291,  but  is 
significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
agency  has  prepared  a  regulatory 
evaluation  describing  the  economic  and 
other  impacts  of  this  rulemaking  action. 

As  discussed  earlier  in  this  notice,  the 
regulatory  evaluation  shows  that  a 
driver-only  air  bag  system  can  have 
substantial  safety  beneflts.  In  fact, 
safety  belt  usage  in  cars  equipped  with 
automatic  safety  belts  for  the  driver  and 
the  passenger  must  exceed  60  percent, 
before  the  benefits  of  that  system  equal 
the  benefits  of  a  driver-only  air  bag.  The 
analysis  further  shows  that  automatic 
belt  usage  would  have  to  be  greater  than 
75  percent  to  exceed  thelienefits  of  a 
driver  and  passenger  side  air  bag 
system.  Thus,  the  agency  believes  that  a 
temporary  extension  of  tfie  one  car 
credit  for  driver-only  systems  will  not 
have  an  adverse  safety  effect  and  will 
provide  additional  time  for  the  orderly 
development  and  installation  of  driver 
and  passenger  air  bag  systems. 
Furthermore,  the  agency  believes  that 
the  amendment  proposed  today  can 
result  in  higher  levels  of  safety.  The 
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agency  notes  that  vehicle  manufacturers 
that  are  currently  offering  driver-only  air 
bag  systems  are  voltmtarily  installing 
lap/shoulder  safety  belts  for  the  driver, 
even  thougKthey  could  install  only  a  lap 
safety  belt  The  Final  Regulatory  Impact 
Analysis  done  for  Secretary  Dole's  July 
1984  occupant  protection  decision 
estimated  that  the  combination  of  a  lap/ 
shoulder  safety  belt  and  an  air  bag 
system  would  provide  the  highest  level 
of  effectiveness  in  reducing  fatal  and 
moderate-to-critical  injuries  of  all  the 
restraint  systems  studied.  The  agency 
requests  manufacturers  considering  the 
use  of  driver-only  air  bag  systems  to 
comment  on  whether  the  trend  to  use 
lap/shoulder  safety  belts  with  those 
systems  will  continue. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  fiill  regulatory  flexibility 
analysis. 

Few,  if  any,  passenger  car 
manufacturers  would  qualify  as  small 
entities  and  the  proposed  change  in  the 
credit  provision  should  not  have  a 
substantial  effect  on  small 
manufacturers.  The  proposed  changes 
would  provide  small  aiid  other 
manufacturers  with  additional  leadtime 
to  develop  driver  and  passenger-side 
non-belt  systems.  The  additional 
leadtime  should  have  the  effect  of 
reducing  a  manufacturer's  costs.  Small 
organizations  and  governmental  units 
should  not  be  significantly  affected 
since  the  potential  cost  reductions 
associated  with  the  proposed  change 
should  be  not  be  signiHcant. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quaUty  of  the  human 
environment. 

Paperwock  Reduction  Act 

This  rulemaking  action  does  not 
contain  any  information  collection 
requirements  that  must  be  submitted  to 
the  Office  of  Management  and  Budget 
pursuant  to  the  requirements  of  the 
Paperwoiic  Reduction  Act  (44  U.S.C. 
3501  et  seq). 


List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571>-[AMENDE0] 

In  consideration  of  the  foregoing.  Part 
571  of  Tide  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

AuUiority:  15  U.S.C.  1392, 1401, 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  In  9  571.208.  S4.1.4  is  revised  to  read 
as  follows: 

9  571.208    Standard  No.  208,  Occupant 
cnnli  protection. 

S4.1.4    Passenger  cars  manufactured 
on  or  after  September  1. 1989.  Except  as 
provided  in  S4.1.5,  each  passenger  car 
manufactured  on  or  after  September  1, 
1989.  shall  comply  with  the  requirements 
of  S4.1.2.1.  Until  September  1, 1993,  each 
car  whose  driver's  designated  seating 
position  complies  with  the  requirements 
of  S4.1.2.1(a)  by  means  not  including  any 
type  of  seat  belt  and  whose  right  front 
designated  seating  position  is  equipped 
with  a  manual  Type  2  seat  belt  that 
meets  S4.6  shall  be  counted  as  a  vehicle 
complying  with  S4.1.2.1.  A  vehicle  shall 
not  be  deemed  to  be  in  noncompliance 
with  this  standard  if  its  manufactiuvr 
establishes  that  it  did  not  have  reason  to 
know  in  the  exercise  of  due  care  that 
such  vehicle  is  not  in  conformity  with 
the  requirement  of  this  standard. 

Issued  on  November  20, 1986. 
BatiyFelrica. 

Associate  Administrator  for  Rulemaking. 
IFR  Doc  86-28480  Filed  11-20-86;  11:22  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
AdmlniBtration 

50  CFR  Part  672 

Groundflsh  of  ttw  Guff  of  Aiasica; 
AvaWattNty  of  Amendment  to  Fishery 
Management  Plan 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  has  submitted  Amendment  15  to 


the  Fishery  Management  Han  for 
Groundfish  of  the  Gulf  of  Alaska  for 
Secretarial  review  and  is  requesting 
comments  from  the  public.  Copies  of  the 
amendments  may  be  obtained  from  the 
address  below. 

DAT1E:  Comments  on  the  plan 
amendment  will  be  accepted  until 
January  10, 1987. 

AOORCSS:  All  comments  should  be  sent 
to  Robert  McVey,  Director,  Alaska 
Region,  NMFS.  P.O.  Box  1668.  Juneau, 
Alaska  99802.  Copies  of  the  amendment 
and  the  environmental  assessment  and 
the  regulatory  impact  review/initial 
regulatory  flexibility  analysis  are 
available  upon  request  from  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  J.  Berg  (Fishery  Biologist, 
National  Marine  Fisheries  Service, 
Alaska  Region).  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.] 
requires  that  each  regional  fishery 
management  council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval  or 
disapproval.  This  act  also  requires  that 
the  Secretary,  upon  reviewing  the  plan 
or  amendment,  must  immediately 
publish  a  notice  that  the  plan  or 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  the  public  comments  in 
determining  whether  to  approve  the  plan 
or  amendment. 

Amendment  15  would  (1)  revise 
management  goals  and  objectives;  (2) 
establish  an  administrative  framework 
procedure  for  setting  annual  harvest 
levels  without  plan  amendment;  (3) 
revise  catch  reporting  requirements  for 
at-sea  processors:  (4)  establish  four 
time/area  closures  effective  for  three 
years  for  non-pelagic  frawling  to  protect 
king  crab  aroimd  Kodiak  Island;  and  (5) 
expand  the  field  order  authority  for 
making  inseason  adjustments  of  harvest 
quotas  and  bycatch  limits.  Regulations 
proposed  by  the  North  Pacific  Fishery 
Management  Council  and  based  on  this 
amendment  are  scheduled  to  be 
published  within  15  days. 

(16U.S.C.  leoiefse?) 

Dated:  November  20, 1986. 
Ricliaid  B.  Roe. 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

[FR  Doc.  86-26563  Filed  11-20-68;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
hitamationaf  Trade  Administration 

[A-301-«03] 

Portland  HydrauDc  Cmnent  (including 
Cement  CQnIcer)  From  Coloml>ia; 
Inltiallen  of  Antidumping  Duty 


AOCNCv:  International  Trade 
Administration,  Import  Administration. 
Department  of  Cmnmerce. 

:  Notice. 


:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Coomierce,  we  are 
initiating  an  antidumpting  duty 
investigatioD  to  determine  whether 
Portland  hydraulic  cement  and  cement 
clinker  (cement),  from  Colombia  is 
being,  or  is  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (TTC] 
of  this  action  so  that  it  may  determine 
whether  inq)orts  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  15, 1986,  and  we  will  make 
ours  on  or  before  April  8. 1987. 

!  date:  November  25, 1988. 


KTKM  COMTACn 

Mary  Clapp,  Office  of  Investigationa. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  377-1769. 
SUPKEMENTARY  INFORMATION: 

ThePMilkn 

On  October  30, 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
American  Cement  Trade  Alliance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  S  353.36  of  the 


Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged -that  imports  of  the 
subject  merchandiae  fiom  Colombia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  leas  than  fair  value 
within  ttie  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act], 
and  that  these  imparts  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioner  based  foreign  market  value 
on  the  ex-factory  heme  market  price  for 
portlan  hydraulic  cement  in  Colombia, 
which  is  a  price  set  by  the  Colombian 
Ministry  of  Econonuc  Development.  The 
price  used  for  foreign  market  value  in 
this  investigation  was  set  in  April  1986. 

Petitioner  baaed  United  States  price 
on  the  weighted-average  f.o.b.  import 
price  for  Colombian  cement  derived 
from  Department  of  Commerce  import 
statistics. 

Based  on  the  above  comparison, 
petitioner  alleges  a  dumping  margin  of 
47.29  percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  73J(c)  of  the  Act,  we 
must  determine,  within  20  days  after 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  cement 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  the  mercheuidise 
subject  to  this  investigation  fiom 
Colombia  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  no  later  than  April  8, 
1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  portland  hydraulic  grey 
cement,  including  clinker,  provided  for 
in  the  Tariff  Schedales  of  the  United 
States  Annotated  (TSUSA)  items 
511.1440  and  511.1420.  Excluded  from 
this  investigation  are  white,  non-staining 


Portland  bydraaUc  cement  provided  for 
in  TSUS  item  511.11  and  oil  well  cement 
provided  for  in  TSUS  item  511.14. 

Notificatioo  of  ITC 

Section  732(d)  of  tfie  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  infennation  we  used 
to  arrive  at  this  detennioation.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nei4)iopBetary 
information.  We  will  alio  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Prefinunary  DeteimfaiatloD  by  ITC 

The  nc  will  determine  by  December 
15, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Colombia  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  induatry.  If  its 
determination  is  negative,  the 
investigation  will  termiaate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan. 

Deputy  AssiatoBtSeaetarf  for  Import 

Admiaistiation. 

[FR  Doa  86-28550  Filed  11-24-88;  a-45  am] 

BIUJMQ  OOOC  SSW-Oa-M 


[41-427-«04] 


Portland  Hydraulic  Cament  (Induding 
Cement  Clinker)  From  France; 
IniUatioa  of  Aniiduraptog  Duty 
Investigation 

agency:  International  Ikade 
Administration.  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basisnf  a  petition 
filed  in  proper  form  witk  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumpiqg  dnfy 
investigation  to  determine  whether 
Portland  hydraulic  cement  and  cement 
clinker  (cement),  from  R-ance  is  being, 
or  is  likely  to  be,  sold  in  tiie  United 
States  at  less  than  fair  value.  We  are 
notifying  the  United  States  International 
Trade  Conmiission  (ITC)  of  this  action 
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so  that  it  may  determine  whether 
imports  of  this  product  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  15, 1986.  and  we 
will  make  ours  on  or  before  April  8. 
1987. 

EFFECTIVE  DATE:  November  25. 1986. 
FOR  FURTHER  N«FORMATION  CONTACT 

Mary  Clapp,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230;  telephone:  (202)  377-1760. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  30. 1986.  we  received  a 
petition  in  proper  form  filed  by  the 
American  Cement  Trade  Alliance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  France  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  industry. 

Petitioner  based  foreign  market  value 
on  an  ex-factory  prices  at  which  two 
major  French  producers  have  been 
selling  Portland  hydraulic  cement  in 
France  during  1986. 

Petitioner  based  United  States  price 
on  the  basis  of  exporter's  sales  price 
(ESP)  since  a  vast  majority  of  imports  of 
French  cement  were  made  by  a  related 
party.  Petitioner  derives  the  ESP  of 
French  cement  by  subtracting  the  costs 
of  transporting  the  cement  from  the 
French  factory  to  the  U.S.  importer's 
cement  terminal  and  the  costs  of 
operating  the  terminal  fi^m  the  ex- 
terminal  price. 

Based  on  the  above  comparison, 
petitioner  alleges  dumping  margins 
ranging  from  96.65  percent  to  105.21 
percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  InvestigatioD 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  cement 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
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section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  the  merchandise 
subject  to  this  investigation  from  France 
is  being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminaiy  determination 
no  later  than  April  8. 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  portland  hydraulic  grey 
cement,  including  clinker,  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items 
511.1440  and  511.1420.  Excluded  from 
this  investigation  are  white  npn-staining 
Portland  hydraulic  cement  provided  for 
in  TSUS  item  511.11  and  oil  well  cement 
provided  for  in  TSUS  item  511.14. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  %vill  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Depufy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Detenninatioo  by  ITC 

The  ITC  will  determine  by  December 
IS.  1986.  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  France  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  86-26551  Filed  11-24-86;  8:45  am] 

BtLUMQ  CODC  aStO-08-M 


III 

Portland  HydrauRc  Cement  (Inckidlng 
Cement  Clinlcer)  From  Greece: 
Initiation  of  Antidumping  Duty 
Inveetigatlon 

AQENCv:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 


:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  dufy 
investigation  to  determine  whether 
Portland  hydraulic  cement  and  cement 
clinker  (cement),  from  Greece  is  t>eing. 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  are 
notifying  the  United  States  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  tiiis  product  are  causing 
material  injiuy.  or  threaten  material 
injury,  to  a  United  States  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  15, 1986,  and  we 
will  make  ours  on  or  l>efore  April  8, 
1987. 

EFFECnVE  DATE:  November  25, 1986. 
FOR  FURTHER  MFORMATKM  CONTACT 
Mary  Clapp,  Office  of  Investigations, 
Import  Administration.  Intemati<mal 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-1768. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  October  30. 1988.  we  received  a 
petition  in  proper  form  filed  by  the 
American  Cement  Trade  Alliance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  fiY)m  Greece  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioner  based  foreign  market  value 
on  the  reported  ex-factory  price  of 
cement  produced  and  sold  in  Greece  to 
home  market  customers. 

Petitioner  based  United  States  price 
on  the  weighted-average  f.o.b.  import 
price  for  Greek  cement,  derived  from 
Department  of  Commerce  import 
statistics. 

Based  on  the  above  comparison, 
petitioner  alleges  a  dumping  margin  of 
81.29  percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
f>etition  is  filed,  whether  it  sets  forth  the 
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iill«trtwnBmecwMiy  ior  the  urtftrtion 
of  an  ■nttikaviag  4uty  invcatigation 
•■d  ^t^iaflwrtteanUriiw  iflfoiwiBUen 
reaaonab^  awaitaMe  to  the  petiliener 
supportng  Ae  iAagatimn. 

W#  ocamined  the  petition  on  cement 
and  liave  fijond  that  it  meets  tfie 
requirements  of  section  73Z(b]  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  tlw  Act.  we  are  imtiating 
an  antidumping  duty  inveatigalioo  to 
determine  whether  ike  merchandise 
subject  to  this  investigation  from  Greece 
ia  being,  or  is  likely  to  be.  sdd  in  the 
IMted  States  at  lesa  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preiimiaary  detezmination 
no  later  than  April  8. 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  portland  hydraulic  grey 
cement,  including  clinker,  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  fTSUSA)  items 
511.1440  and  511.1420.  Excluded  from 
this  investigation  are  white,  non-staining 
Portland  hydraulic  cement  provided  for 
in  TSUS  item  511.11  and  oil  well  cement 
provided  for  in  TSUS  item  511.14. 

NodficaliiHioflTC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  infonnation  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  infonnation  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  December 
15, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Greece  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  wiH  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
A  dmiaJstration. 

|FR  Doc  88-28552  Filed  11-24-86;  8:45  am) 

HtuMQ  OODC  mo-oe-M 


[A-sa»-606) 

Portland  Hydraulic  Caasant  (Indudin* 
Camant  Clinkar)  From  Japan;  hnitMion 
of  Antidumping  Duty  Invaatigation 

AOENCY:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 

action:  Notice. 

auMMARv:  On  die  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  erf  Commerce,  we  are 
initiating  an  antidunqiing  duty 
investigatian  to  determine  whether 
Portland  hydraulic  cement  and  cranent 
clinker  (cement),  from  japan  is  being,  or 
is  likely  to  be,  sold  ia  the  United  States 
at  less  than  fair  value.  We  are  notifying 
the  United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  15, 1986.  and  we  will  make 
ours  on  or  before  April  8, 1987. 

EFFECTIVE  DATE:  November  25. 1988. 

FOR  FURTNEK  INFORMUTION  CONTACT. 

Mary  Clapp,  Office  of  Investigations, 
Import  AdminJstratiOTi,  International 
Trade  Administralioa,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition  | 

On  October  30, 1988,  we  received  a 
petition  in  proper  fonn  filed  by  the 
American  Cement  Trade  Alliance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioner  based  foreign  market  value 
on  the  delivered  sales  price  of  cement 
sold  in  bulk  through  S»e  first  channel  of 
distribution  in  Japan.  Deductions  were 
made  for  foreign  inland  freight  and 
handling  charges. 

Petitioner  based  Uaited  States  price 
on  the  wei^ted-averege  f.o.b.  import 
price  for  Japanese  cement  derived  from 
Department  of  Commerce  import 
statistics. 


Based  on  the  above  comparison, 
petitioner  alleges  a  dumping  margin  of 
126.66  percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted.  ' 


Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine.  Within  20  days  after  a 
petition  is  filed,  whether  H  sets  forth  the 
allegations  necessary  ior  the  initiation 
of  an  antidumping  dofy  iavestigation 
and  whether  it  contains  infommfion 
reasonably  available  to  (he  petitioner 
supporting  the  aUegalionB. 

We  examined  the  petition  on  cement 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  die  merchandise 
subject  to  this  investigatiDn  from  Japan 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  nonnaUy,  we 
will  make  our  prelinunary  determination 
no  later  than  April  8, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  portlan4  hydrauhc  grey 
cement,  including  clinker,  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items 
511.1440  and  511.1420.  Excluded  from 
this  investigation  are  white,  non-staining 
Portland  hydraulic  cement  provided  for 
in  TSUS  item  511.11  and  oil  well  cement 
provided  for  in  TSUS  item  511.14. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  infonnation  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  aad  business 
proprietary  information  ia  our  files, 
provided  it  confirms  that  It  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Depufy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  DeterraioatioB  by  ITC 

The  ITC  will  determine  by  December 
15, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  thSs 
investigation  fix)m  Japan  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
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determination  is  negative,  the 
investigation  will  teiminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Deputy  Aasistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  8&-26553  Filed  ll-24-«6;  8:45  am] 

MUJNG  CODE  I610-0S4I 


[A-58e-604] 

Portlend  Hydraulic  Cemenl  (Inciuding 
Cement  Cllnicer)  From  Korea;  InHiatlon 
of  Antidumping  Duty  InveMgatlon 

agency:  International  Trade 
Administration.  Import  Acfaninistration, 
Department  of  Commerce. 

action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Coaanenx,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
Portland  hydraulic  cement  clinker 
(cement),  from  Korea  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  15, 1986,  and  we  will  make 
ours  on  or  before  April  8, 1987. 

EFFECnve  date:  November  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-1789. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  3a  1986,  we  received  a 
petition  in  proper  form  filed  by  the 
American  Cement  Trade  Alliance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  ICorea  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  193a  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 


Petitianer  based  foreign  inaiket  vahie 
of  an  ex4actoiy  home  market  price  (rf 
bulk  genwal  use  ceaient  aeU  in  Korea. 

Petitioner  baaed  United  SUtes  price 
on  the  weighted-average  f.ab.  Inqiort 
price  for  Korean  caflaent  dartvad  fnm 
Department  of  Commerce  import 
statistics. 

Based  on  the  above  comparison, 
petitioner  alleges  a  dumping  mai^gin  trf 
68.17  percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  aftw  a 
petition  is  filed,  whether  it  aets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  cement 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
detmnine  whethw  the  merchandise 
subject  to  this  investigati(Hi  bom  Korea 
is  being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
no  later  than  April  8, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  portland  hydraulic  grey 
cement,  including  clinker,  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items 
511.1440  and  511.1420.  Excluded  from 
this  investigation  are  white  non-staining 
Portland  hydraulic  cement  provided  for 
in  TSUS  item  511.11  and  oil  well  cement 
provided  for  in  TSUS  item  511.14. 

Notification  of  ITC 

Section  732(dl  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determinatioiL  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  inframation  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  pablicfy 
or  under  administrative  protective  order 
without  the  ccmsent  of  the  Depufy 
Assistant  Secretary  for  Irop<n1 
Administration. 


by  ITC 

The  ITC  will  determine  by  December 
15. 1986,  whether  there  is  a  reasonable 
indication  that  imparts  of  the 
merdiandise  subject  to  this 
investigation  fitim  Korea  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  teiminate;  otherivise, 
it  will  proceed  according  to  the  statutory 
procedures. 
GaiMrtB.Kaplaa. 

Deputy  Atsktent  Secrekvyfor  Import 
AdaiiuttnUion. 
(PR  Doc.  8S^2KS4  Filed  11-24-88;  &4S  am] 


IA-201-602] 

Portland  Hydraulic  Cement  (Indudbig 
Cement  aMcar)  From  Mexico; 
Initiation  of  Antidumping  Duty 


AQENCY:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 


:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Comm«t»,  we  are 
initiating  an  antidumping  dufy 
investigation  to  determine  whether 
Portland  hydraulic  cement  and  cement 
clinker  (cement),  from  Mexico  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  are 
notifying  the  United  States  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  {Htxluct  are  causing 
material  injiuy,  or  threaten  material 
injury,  to  a  United  States  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  Deconber  15, 1986,  and  we 
will  make  ours  on  or  b^ore  April  8. 
1987. 

EFFECnvi  OATC  November  25. 1986. 
FOR  FURTHER  N««RMATION  CONTACT. 
Mary  Clapp.  Office  of  Investigations, 
Import  Administration.  Intnnational 
Trade  Administration.  U.S.  Department 
of  Coounerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  377-1769. 
SUPPLEIOn-ARV  mipormation: 

The  Petition 

On  October  30. 1986,  we  received  a 
petition  in  proper  form  filed  by  the 
American  Cement  Trade  Alliance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
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the  petiti(m  alleged  that  imports  of  the 
subject  merchandise  from  Mexico  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
widiin  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act], 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioner  based  foreign  market  value 
on  reported  ex-factory  prices  paid  by 
Mexican  customers  for  cement  produced 
in  Mexico. 

Petitioner  based  United  States  price 
on  the  weighted-average  f.o.b.  import 
price  for  Mexican  cement,  derived  from 
Department  of  Commerce  import 
statistics. 

Based  on  the  above  comparison, 
petitioner  alleges  dumping  margins 
ranging  from  25.21  percent  to  69.20 
percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initation  of 
an  antidumping  duty  investigation  and 
whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  cement 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  the  merchandise 
subject  to  this  investigation  from  Mexico 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
no  later  than  April  8, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  portland  hydrulic  grey 
cement,  including  clinker,  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items 
511.1440  and  511.1420.  Excluded  from 
this  investigation  are  white,  non-staining 
Portland  hydraulic  cement  provided  for 
in  TSUS  item  511.11  and  oil  well  cement 
provided  for  in  TSUS  item  51L14. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 


information.  We  wBl  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Detemanation  by  ITC 

The  ITC  will  determine  by  December 
15. 1988,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Mexico  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  26555  Filed  11-24-86;  8:45  am] 

BILLING  CODE  3S1IM>S-M 


[A-469-6031 

Portland  Hydraulic  Cement  (Including 
Cement  Clinker)  From  Spain;  Initiation 
of  Antidumping  Duly  Investigation 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
Acnotf:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
portiand  hydraulic  cement  and  cement 
clinker  (cement],  from  Spain  is  being,  or 
is  likely  to  be,  sold  In  the  United  States 
at  less  than  fair  value.  We  are  notifying 
the  United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  15, 1986,  and  we  will  make 
ours  on  or  before  April  8, 1987. 
EFFECTIVE  DATE:  November  25, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 


The  Petition 

On  October  30, 1966,  we  received  a 
petition  in  proper  form  filed  by  the 
American  Cement  Trade  AlUance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Spain  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  aitended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioner  based  foreign  market  value 
on  an  ex-factory  price  of  bulk  general 
use  cement  sold  in  Spain,  excluding 
charges  for  value-added  tax. 

Petitioner  based  United  States  price 
on  the  weigh ted-averagie  f.o.b.  import 
price  for  Spanish  cement  derived  from 
Department  of  Commerce  import 
statistics. 

Based  on  the  above  comparison, 
petitioner  alleges  a  dumping  margin  of 
54.84  percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  cement 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  the  merchandise 
subject  to  this  investigation  from  Spain 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
no  later  than  April  8, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  portland  hydraulic  grey 
cement,  including  clinker,  provided  for 
in  the  Tariff  Schedules  Of  the  United 
States  Annotated  (TSUSSA)  items 
511.1440  and  511.1420.  Excluded  from 
this  investigation  are  wiiite  non-staining 
Portland  hydraulic  cement  provided  for 
in  TSUS  item  511.11  and  oil  well  cement 
provided  for  in  TSUS  item  511.14. 
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Notificadoii  of  ITC 

Section  732(d)  of  the  Act  requirefl  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  uaed 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  1o  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  pubUcly 
or  under  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  DetenninatioB  by  ITC 

The  ITC  will  determine  by  December 
15, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Spain  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise. 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  86-26556  Filed  11-24-W;  8:45  am] 

BILUNQ  COOC  3S10-OS-« 


IA-307-601] 

Portland  Hydraulic  Cement  (including 
Cement  Clinicer)  From  Venezuela; 
Initiation  of  Antidumping  Duty 
Investigation 

AGENCY:  International  Trade 
Administration,  import  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
Portland  hydraulic  cement  and  cement 
clinker  (cement),  from  Venezuela  is 
being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  fire 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  15, 1988,  and  we  will  make 
ours  on  or  before  April  8, 1987. 
EmcuVE  OATE:  November  25, 1986. 


FOR  fiURTMER  MFORMATIOM  contact: 

Mary  C\ap^  Office  of  Investigations, 
Import  Administration,  Intonational 
Trade  Administration.  U.S.  D^iartraent 
of  Commerce.  14th  Sti:eet  and 
Constitution  Avenue,  NW.,  Washiiigton. 
DC  20230;  telephone:  (202)  377-1769. 
SUPMCMEMTANV  MFORMATION: 
The  Petition 

On  October  30. 1086.  we  received  a 
petition  in  proper  form  filed  by  the 
American  Cement  Trade  Alliance 
(ACTA).  In  compliance  with  the  filing 
requirements  of  S  353.36b  of  the 
Commerce  Regulations  (19  CFR  353^], 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Venezuela  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioner  based  foreign  maiicet  value 
on  an  ex-factory  price  of  bulk  general 
use  cement  sold  in  Venezuela. 

Petitioner  based  United  States  price 
on  the  weighted-average  f.o.b.  import 
price  for  Venezuela  cement  derived  from 
Department  of  Commerce  import 
statistics. 

Based  on  the  above  comparison, 
petitioner  alleges  a  dumping  margin  of 
97  percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigatiaa 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petiton  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  cement 
and  have  foimd  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  the  merchandise 
subject  to  this  investigation  from 
Venezuela  is  being,  or  is  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  out  preliminary 
determination  no  later  than  April  8. 
1987. 

Scope  of  Investigaticm 

The  products  covered  by  this 
invest^ation  are  portland  hydraoltc  grey 
cement,  including  clinker,  provided  for 


in  the  Tariff  Stdtedaiea  of  the  United 
States  Annotated  (TSUSA)  items 
511.1440  and  511.142a  Excluded  from 
this  investigation  are  white  non-staining 
Portland  hydraulic  cement  provided  for 
in  TSUS  Uem  511.11  and  oil  wril  cement 
provided  for  in  TSUS  item  511.14. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  as 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  noi^iroprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Depufy 
Assistant  Secretary  for  Import 
Administration. 

Prelimiiiary  Determinatioa  by  ITC 

The  ITC  will  determine  by  December 
15, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Venezuela  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 
GillMrt  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  86-28557  Filed  11-24-86;  &45  am] 
BHXMO  CODE  asio-oe-« 


Semiconductor  Technical  Advisory 
Committfl^^  Partially  Closed  Meeting 

summary:  The  Semiconductor  Technical 
Advisory  Committee  was  initially 
established  on  January  3, 1973,  and 
rechartered  on  January  10, 1986  in 
accordance  with  the  Export 
Administration  Act  of  1979  and  the 
Federal  Advisory  Committee  Act. 

DATE:  Time  and  place:  December  16, 
1986  at  9-.30  a.m.,  Herbert  C.  Hoover 
Building,  Room  6802, 14Ui  Sti«et  and 
Constitution  Ave.,  NW.,  Washington, 
DC. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public  that  relate  to  general 
semiconductor  export  issues  or 
specifically  Export  Commodity  Control 
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Numbers  (ECCN)  1544A:  1545A;  1547A; 
154«A;  15MA:  1757;  1354A.  and  1355A. 

3.  The  Comniittee  is  particularly 
interested  in  receiving  public 
comments/suggestions  concerning 
exports  of  semiconductor  test 
equipment,  presently  embargoed  under 
ECCN  1355A.  Subilem  (b)(7). 

4.  Action  items  underway. 

5.  New  Business. 

6.  Action  items  due  at  next  meeting. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

Public  Participation 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  A  Notice 

of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
552b(c)(l)  was  approved  on  January  10, 
1986.  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility,  Room 
6628.  U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes  call 
202-377-2583. 

Dated:  November  19, 1988. 
Maigarat  A.  Comejo, 

Director.  Technical  Support  Staff  Office  of 
Technology  and  Policy  Analysis. 
|FR  Doc.  86-28533  Filed  11-24-86;  8:45  am] 
MUMQ  COOC  3S10-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Norttt  Pacific  Hshery  Management 
CouncH;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  North  Pacific  Fishery 
Management  Council  and  its  advisory 
bodies  will  convene  public  meetings. 
December  9-12, 1986.  at  the  Sheraton 
Anchorage  Hotel,  Anchorage.  AK.  On 
December  9,  the  Council  will  convene  at 
9  a.m.  to  make  final  decisions  on 
groundfish  harvest  levels  for  1987  and 
apportionments  to  U.S.  and  foreign 
fisheries.  There  also  will  be  a  major 
review  of  foreign  allocations,  vessel 


permits,  and  joint  ventures  for  1987.  The 
Council  will  consider  and  approve 
nominations  to  its  Advisory  Panel  (AP). 
Scientific  and  Statistical  Committee 
(SSC),  and  fishery  management  plan 
teams.  Other  items  on  the  agenda 
include  reports  on  a  domestic  observer 
program;  reflagging  of  foreign  processing 
vessels,  and  permits  and  reporting 
requirements  for  U.S.  transport  and 
support  vessels.  The  Council  also  will 
hear  a  report  on  crab  management  from 
an  industry/Council  workgroup  and 
consider  recommendations  for  further 
action,  as  well  as  choose  a  contractor 
for  a  groundfish  management  study.  The 
Council  will  meet  in  executive  session 
(not  open  to  the  public)  at  least  once 
during  the  week,  to  review  ongoing 
litigation,  personnel  matters  and  other 
appropriate  matters.  The  Council's 
meeting  may  continue  into  December  13, 
if  necessary.  The  Council's  Permit 
Review  Committee.  AP,  and  SSC  are 
scheduled  to  convene  on  December  7,  at 
1:30  p.m.  Other  plan  team  and 
workgroup  meetings  may  be  held  on 
short  notice  during  the  week. 

The  Council's  Advisory  Panel 
Nominating  Committee  will  convene  a 
closed  session  (not  open  to  the  public) 
on  December  10  and  the  Council's  SSC 
will  convene  a  closed  session,  sometime 
during  the  meeting  week  to  discuss 
personnel  matters  and  prepare 
recommendations  for  Council  review 
and  approval. 

For  more  information  contact  Jim  H. 
Branson,  Executive  Director,  North 
Pacific  Fishery  Management  Council, 
PO.  Box  103136,  411  West  Fourth 
Avenue,  Suite  2D,  Anchorage,  AK; 
telephone:  (907)  274-4563. 

Dated:  November  20, 1986. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

[PR  Doc.  86-26584  Filed  11-24-86;  8:45  am] 

BiLUNG  COOC  3510-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service ,  NOAA,  Commerce. 

A  special  public  meeting  of  Pacific 
Fishery  Management  Council  advisors 
will  convene  December  2. 1986,  at  9  a.m. 
at  the  Council's  office  (Room  180, 
address  below),  to  review  Oregon 
production  index  area  coho  abundance 
estimation  methods.  The  special 
advisory  group  consists  of  the  Council's 
Salmon  Plan  Development  Team  and 
selected  members  of  the  Scientific  and 
Statistical  Committee  who  will  begin 
reviewing  information  Q,n  two  different 


methodologies  used  by  tfie  Council  to 
estimate  coho  abundance  in  the  Oregon 
production  index  area. 
Recommendations  developed  at  this  and 
subsequent  meetings  will  be  provided  to 
the  Council  in  March  to  help  guide 
ocean  management  for  1987.  For  further 
information  contact  Joseph  C.  Greenley, 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center. 
2000  S.W.  First  Avenue,  Suite  420, 
Portland  OR  97201:  telephone:  (503)  221- 
6352. 

Dated:  November  20, 198*. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

[FR  Doc.  86-26565  Filed  11-24-86;  8:45  am) 
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National  Technical  Information 
Service 

Price  Change  Notification 

agency:  National  Technical  Information 
Service,  Commerce. 

action:  Price  change  notification. 

summary:  This  is  to  advise  National 
Technical  Information  Service  (NTIS) 
customers  of  planned  price  increases  for 
calendar  year  1987.  Effective  January  1, 
1987,  price  increases  will  occur  in  some 
product  areas.  Paper  copy  and 
microfiche  reports,  selected 
subscription/standing  order  products, 
diskettes  and  magnetic  tapes  are  the 
products  affected  by  the  iincrease. 

Inquiries  regarding  thif  price 
notification,  or  price  changes  for  other 
agency  subscription  and  standing  order 
products  should  be  directed  to  Mr. 
Walter  Finch,  Acting  Associate  Director, 
Office  of  Program  and  Product 
Management,  NTIS,  Springfield,  VA 
22161,  (703)  487-4805. 

The  following  list  details  most  of  the 
price  changes.  North  American  prices 
are  for  customers  in  the  United  States. 
Canada  and  Mexico.  Foreign  prices  are 
for  all  other  customers. 

I 
1987  Price  Schedule 

[EHective  Jan.  1,  1987] 


Pnce  code 


Donwstic 
pnce 


Fofeign 
pnce 


Mlefetlctie  anaPaptrCopf 


MF  A01 

$6.50 
995 
11.95 
13.95 
18.95 
24  95 
30.95 
36  95 
4295 
(■) 

$13.00 
19.90 
23  90 
27  90 

PC  A02 

A03 __ „. 

AW-A05 

A0e-A09..          

A10-A13 „ 

A14-A17 

Aia-A21 

37.90 
49  90 
6190 
7390 

A22-A25 . 

A99_ 

<■) 
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1987  Price  Schedule— Continued 

[Etiective  Jan.  1.  1967] 


Price  code 


Domestic 
pnce 


pnce 


Magnetic  TapM 

T01 

ISO 

175 

300 

400 

SOO 

600 

700 

800 

900 

1,000 

1.100 

1.200 

1,300 

1.400 

1.S0O 

1.600 

1.700 

1.800 

1.900 

(") 

300 

350 
600 
800 

T02 

T03 

T04 

T05 

T06 _.... .„. 

T07 „ 

T08 

1.000 
1.200 
1.400 
1,600 
1.800 
2.000 
2.200 
2.400 
^600 
2.800 
3.000 
3,200 
3.400 
3.800 
3,800 

I    ■   \ 

T09 

T10  ™ „ 

T1 1 

T12 

T13 

T14 _   _ „..    . 

T15 ..    _.v. 

T16.... 

T17 

TIB _.„ _ 

T19 „... 

T99 _„ 

D01 „...„ „ 

D02 

003 _ 

004 _„ 

50 
75 
125 
175 
22S 
275 
325 
375 
425 
475 
525 
575 
625 
675 
725 
775 
825 
875 
925 
(') 

100 
150 
250 
350 
450 

DOS „. 

006 _ 

007 _ _._ 

008 „ J 

550 

650 

750 

860 

950 

1,050 

1,150 

1.250 

1.360 

1.450 

1,550 

1,650 

1,750 

1,850 

(■) 

009 .1 

010 

01 1 _ 

012,... _ 

013 „„ . 

014 

D1 5 

Die _ 

017 

018 

019 

009 „ _ _ 

■  Note— Contact  NTIS  lor  pnce  qooto. 

David  B.  France*, 

Director.  Office  of  Administrative 

Management. 

IFR  Doc.  86-26487  Filed  11-24-66;  8:45  am] 

BILUNG  CODE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Limits  for  Certain  Wool  and 
Man-Made  fVtiw  Textile  Products 
Produced  or  Manufactured  In  Thailand 

November  19, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  elective  on  November 
19. 1988.  For  further  information  contact 
Kathy  Davis,  International  Trade 
Specialist.  O^ice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 


posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Governments  of  the  United  States 
and  Thailand  have  agreed  in 
consultations  held  in  October  1966  to 
further  amend  their  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  July  27  and  August  8, 1983, 
as  previously  amended  and  extended,  to 
increase  the  restraint  limit  estabUshed 
for  wool  textile  products  in  Categories 
410-429  and  431-459,  as  a  group,  for 
special  carryforward  to  2,129,165  square 
yards  and  that  for  polypropylene  bags  in 
part  of  Category  669  (only  TSUSA 
number  385.5300),  to  1,004,350  pounds, 
produced  or  manufactured  in  Thailand 
and  exported,  in  the  case  of  the  wool 
group,  during  the  thirteen-month  period 
which  began  on  December  1, 1985  and 
extends  through  December  31, 1986,  and 
in  the  case  of  Category  660  pt.,  during 
the  four-month  period  which  began  on 
September  1, 1986  and  extends  throu^ 
December  31, 1986. 

In  the  letter  which  follows  this  notice 
the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  increase 
these  speciHc  limits  to  the  designated 
amounts. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709],  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  01, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committee  For  The  Implementation  of  Textile 
Agreementa 

November  19, 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  ComiRtssioner  This  directive 
amends,  but  does  not  cancel,  the  directives  of 
November  27. 1985,  as  previously  amended, 
and  the  directive  of  November  3. 1986  which 
established  limits  for  certain  categories  of 
cotton,  wool  and  man-made  Tiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Thailand  and  exported  during  the  agreement 
year  which  began  on  January  1. 1986. 

Effective  on  November  19, 1988,  the 
directives  of  November  27, 1985  and 


November  3, 1966.  are  hereby  amended  to 
increase  the  following  limits: 


Category 

Restraint 
liniit' 

Dateot 
poiod 

410-429  and 

2,129,165 

Sept  1  to 

431-459, 

square 

Dec.  1. 

asagroup 

yards 

198510 

669  pL«. 

equivalent 

Dec.  31, 

1,004.350 

1986. 

pounds. 

Dec.  31. 
1986. 

'The  imits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Novem- 
ber 30,  1985,  or  August  31,  1986,  as  applica- 
blo. 

*ln  Category  669,  only  TSUSA  number 
385.5300. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaldng  provisions  of  5 
U.S.C.  553. 

Williman  H.  Houston  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-28534  Filed  11-24-86:  8:45  am] 
BMJJNQ  CODE  SSW-OR-M 


Adjustment  of  Import  Restraint  LAnits 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  the 
Socialst  Federal  Republic  of 
Yugoslavia 

November  19, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  EO.  11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
26, 1986.  For  further  information  contact 
Kathryn  Cabral,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  whidi  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Baclcground 

A  CITA  directive  of  December  20, 
1985  (50  FR  52824]  established  a  limit  for 
certain  wool  textile  products  in 
Category  435  (wool  coats),  produced  or 
manufactured  in  Yugoslavia  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1986 
and  extends  through  December  31, 1986. 
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Under  the  temu  of  the  Bilateral  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  October  28  and  27, 1978,  as  amended 
and  extended,  between  the 
Govemments  of  the  United  States  and 
the  Socialist  Federal  Republic  of 
Yugoslavia,  and  at  the  request  of  the 
Government  of  the  Socialist  Federal 
Republic  of  Yugoslavia,  the  limit  for 
Category  435  is  being  increased  by  the 
application  of  swing  and  carryover, 
increaaiBg  it  from  37-875  dozen  to 
43,935  docen  for  good*  exported  during 
the  cnmnt  agreement  year. 

The  unadjusted  limit  for  Category  435 
has  been  filled.  The  limits  for  Categories 
433  and  444  are  being  reduced  to  6,323 
dozen  (Category  433]  and  6,500  dozen 
(Category  444)  to  account  for  the  swing 
applied  in  Category  435. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categorites  in 
terms  of  T.S.U.S.A.  numbers  was 
pubhshed  in  die  Fednal  Register  on 
December  13, 1962  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FT?  15175), 
May  3, 1983  (48  FR  19924).  December  14. 
1963  (48  FR  55607).  December  3a  1983 
(48  FR  57584).  April  4. 1964  (40  PR 
13387),  June  28, 1064  (49  FR  26622)  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1966). 
WilliuiH.  HonrtoB  III. 

Chairman.  Conunittee  for  the  Imphmmttation 
of  Textile  Agreements. 

Committee  for  the  Implemantatkw  of  Textile 
Agraements 

Novnnt>er  18. 1966. 

Conunissioner  of  Cuttoma, 
Department  of  the  Treasury 
Washington,  DC  20229. 

Dear  Mr.  Coramiasioner  This  directive 
further  unends.  but  does  not  cancel  the 
directive  issued  to  you  on  December  20, 1985 
from  the  Chainnaa  Coaunittee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Yugoslavia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1966 
and  extends  through  Decemlwr  31, 1966. 

Effective  on  November  28. 1968.  the 
directive  of  December  20, 1985  is  hereby 
further  amended  to  adjust  the  previously 
established  restraint  limits  for  wool  textile 
products  in  Category  433,  435  and  444, 
pursuant  to  the  bilateral  agreement  of 
October  28  and  27. 1978,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Socialist  Federal 
Republic  of  Yugoslavia:' 


Category 

AdKJStedlZ- 
monttiiimit ' 

433 

435 

6,323  dozen. 
43,935  dozen 

444 

6,500  dozen. 

>  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31,  1985. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely,  | 

WilUam  R  Houston  la 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  66-26635  Filed  11-24-86;  6:45  am] 

BItXINQ  COOE  SSIO-DR-H 


DEPARTMENT  OF  DEFENSE 

Graduata  Medical  Education  Advisory 
Committsa;  Open  Masting 

aqency:  Department  of  Defense 
Graduate  Medical  Education  Advisory 
Committee. 

ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  Provisions  of 
Pub.  L  92-463.  notice  is  hereby  given 
that  an  open  meeting  of  the  Department 
of  Defense  Graduate  Medical  Education 
Advisory  Committee  has  been 
scheduled  as  follows: 

DATE  December  19. 1986,  8:00  a.m.  to 
5:00  p.m. 

address:  Sheraton  National  Hotel, 
Columbia  Pike  and  Washington 
Boulevard,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATKNi  CONTACT: 

Lieutenant  Colonel  Michael  Hemdon, 
Executive  Secretary.  DoD  Graduate 
Medical  Education  Advisory  Committee. 
Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  Room  3E346. 
the  Pentagon,  Washington,  DC  20301 
(202)  694-5355. 

SUPPt^MENTARY  INPORMATION:  This  will 
be  the  seventh  meeting  of  the 
Committee.  Presentation  of  the  services 
selection  results  for  AY  87  will  be  made. 
Subcommittee  reports  will  be  provided 
on  these  topics:  (1)  Options  for 
achieving  required  end-strength  goals  (2) 
civilian  academic  involvement  in 
military  GME,  and  (3)  skill  maintenance 


'  The  bitateral  agrewiwnt  provklM.  among  other 
thinga.  that  (1)  WiUrin  the  group  Unit  the  apeciric 
l«i<  BMy  b«  exceetied  by  certain  deiignatad 
peicenUgea  in  any  agraement  period;  and  [2)  the 


group  limit  may  be  exceeded  for  carryover  and 
carryforward  not  lo  exceed  11  percent  of  the 
applicable  lintiL 


requirements  for  active  and  reserve 
component  physicians. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
November  20. 1986. 
[FR  Doc.  86-28503  Filed  11-24-86:  8:45  am] 

BHUNO  COOE  3S1(M)1-« 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
MWtary  Personnel  Testino 

I>ursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Defense  Advisory  Committee  on 
Military  Persoimel  Testing  is  scheduled 
to  be  held  from  8:30  am  to  5:00  pm  on  5- 
8  December  1986.  The  meeting  will  be 
held  at  the  La  Mansion  Del  Rio  Hotel 
112  College  Street,  San  Antonio,  Texas 
78205.  The  purpose  of  the  meeting  is  to 
review  the  Department  of  Defense's 
computer  adaptive  testing  efforts  and 
equating  plans  for  the  Armed  Services 
Vocational  Aptitude  Battery  Forms  15, 
16  and  17.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
A.R.  Lancaster.  Executive  Secretary, 
Defense  Advisory  Committee  on 
Military  Personnel  Testing,  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel),  Room 
2B271.  the  Pentagon.  Washington,  DC 
20301-4000,  telephone  (302)  697-9271  no 
later  than  22  November  1986. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
November  19, 1986. 
[FR  Doc.  86-26502  Filed  11-24-86;  8:45  am} 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Adminiatration 

Agency  CoUectlona  Under  Review  by 
the  Office  of  Management  and  Budget 

AQENCY:  Energy  Information 
Administration. 

ACTION:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  energy 
information  collections  listed  at  the  end 
of  this  notice  to  the  Office  of 
Management  and  Budget  (OME)  for 
approval  imder  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 


jWeral  Regtoter  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Notices 


42613 


The  listing  does  not  contain 
information  collection  requirements 
contained  in  regulations  which  are  to  be 
submitted  under  3504(h)  of  the 
Paperwork  Reduction  Act.  nor 
management  and  procurement 
assistance  requirements  collected  bv 
DOE. 

Each  entry  contains  the  following 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (1)  The  collection 
number(s);  (2)  Collection  title;  (3)  Type 
of  request,  e.g..  new.  revision,  or 
extension;  (4)  Frequency  of  collection; 
(5)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit:  (6)  Affected  public  (7)  An 
estimate  of  the  number  of  resijondents 
annually;  (8)  Annual  respondent  burden, 
i.e..  an  estimate  of  the  total  number  of 


hours  needed  to  respond  to  the 
collection;  and  (9)  A  brief  abstract 
describing  the  proposed  collection  and. 
briefly,  the  respondents. 

DATlfc  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice. 
Last  notice  published  Friday,  October 
31. 1988.  (51  FR  39789). 

ADDRESS:  Address  comments  to  Mr. 
Vartkes  Broussalian,  Department  of 
Energy  Desk  Officer,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  Washington.  DC  20503. 
(Comments  may  also  be  addressed  to. 
and  copies  of  the  submissions  obtained 
from,  Mr.  Gross  at  the  address  below.) 

FOB  FURTHER  INFORMATION  CONTACT: 

John  Gross.  Director.  Data  Collection 
Services  Division  (EI-73).  Energy 

DOE  Collections  Under  Review  by  OMB 


Information  Administration.  M.S.  IH- 
023,  Forrestal  Building,  1000 
Independence  Ave.  SW,  Washington. 
DC  20585.  (202)  252-2308. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  commenting  on  a  collection, 
but  find  that  time  to  prepare  these 
comments  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  Mr.  Broussalian  of  your 
intent  as  early  as  possible. 

SUtutory  Authority:  (Sec.  13fb),  5(b).  5(a). 
and  52.  Pub.  L  93-275.  Federal  Energy 
Administration  Act  of  1974.  (15  U.S.C.  772(b), 
764(b).  764(B),  and  790(a)). 

Issued  in  Waahington.  DC,  November  18. 
1986. 

Yvonne  M.  Biriiop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
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The  FEBC-574  Oaf  a  uMd  by  the  Com- 
inmaon  in  assessing  appkcatnns  tor  ex- 
•mpaon  from  cwtan  promBons  ol  the 
NGA    by    companws    angiyng    in    the 
Iransportalion  or  sals  lor  resale  ol  iwtiral 
gas  m  nteratate  commerce. 

[FR  Doc.  86-28571  Filed  11-24-86;  8:45  am] 
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Fedsral  Energy  Regulatory 
Commission 

[Doeic«t  Nos.  ER87-10»-000.  •!  aL] 

Electric  Rate  and  Corporate 
Regulation  Rllngs;  Arlcansas  Power  A 
Light  Company,  et  al. 

November  20, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkansas  Power  ft  Light  Company 

[Docket  No.  ER87-109-000] 

Take  notice  that  on  November  17. 
1988  Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  an 
amendment  dated  November  6, 1988  to 
the  Letter  Agreement  of  December  9. 
1983  (ER84-193-000)  between  APftL  and 
the  Louisiana  Energy  &  Power  Authority. 
The  amendment  provides  for  an 
extension  of  the  term  of  the  Letter 
Agreement  through  December  31. 1987 
and  has  no  impact  on  rate,  contract 
capacity  or  revenue. 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 

Comment  date:  December  4. 1986,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER87-101-000] 

Take  notice  that  on  November  13. 
1988,  Central  Illinois  Public  Service 
Company  ("CIPS")  tendered  for  filing 
amended  Rate  Schedule  W-2  (Greenup) 
for  Wholesale  Electric  Service  to  the 
City  of  Greenup  for  Distribution  and 
Retail  Sale  to  Its  Customers  ("Rate 
Schedule  W-2  (Greenup)").  CIPS  also 
tendered  for  filing  separate  amendments 
to  the  supply  contracts  between  CIPS 
and  the  Cities  of  Greenup,  Metropolis 
and  Flora. 

The  tendered  rate  schedule  and 
amendments  to  supply  contracts 
comprise  integral  parts  of 
comprehensive  between  CIPS  and  three 
cities,  reached  after  negotiations,  to 
continue  and  extend  their  long-term 
customer-supplier  relationships. 

CIPS  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
implement  the  effective  dates  agreed  to 
by  the  parties. 

Comment  date:  December  3, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 


3.  Central  Maine  Power  Company 

[Docket  No.  ER87-85-000] 

Take  notice  that  Central  Maine  Power 
Power  ("CMP")  on  November  6, 1986 
tendered  for  filing  a  Transmission 
Service  Agreement  between  Unitil 
Power  Corporation  ("Unitil")  and  CMP. 
Assuming  transmission  of  26,000 
kilowatts  under  the  Agreement  during 
the  initial  twelve-month  period  of 
service  ending  October  1987,  CMP 
would  receive  approximately  $411,840  in 
revenues  during  the  first  year  of  the 
service. 

Under  the  Agreement,  CMP  will 
provide  transmission  service  to  Unitil 
for  up  to  30,000  kilowatts  per  year; 
payment  will  be  on  the  basis  of  a 
demand  chaise.  Copies  of  the  filing  have 
been  served  on  Unitil  Power 
Corporation  and  on  the  Maine  Public 
Utilities  Commission. 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER85-459-001] 

Take  notice  that  on  October  29, 1986. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con.  Edison)  tendered  for 
filing  Supplement  No.  2  to  its  Electric 


I 
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Rate  Sebefkile  FERC  No.  75  fPA^IY  No. 
3),  for  transmismon.  distribution  and 
delhreqr  wrvice  to  the  Pbwer  Authority 
<rf  the  State  of  New  York  (PASNY). 
SuppleiBent  No.  2  would  decrease  base 
ravemns  from  jurisdictional  service  to 
PASNT  under  Schedule  75  by  $1,029,535 
annually  based  on  the  twelve-month 
period  ended  fune  30. 1988. 

The  rate  decrease  proposed  in 
Supplement  No.  2  is  in  accordance  with 
the  T&tib  determination  of  the  New  York 
PttUk  Service  Commission  (NYPSC)  on 
October  14, 1986,  in  Opinion  No.  86-25 
in  which  the  NYPSC  acted  as  arbiter  of 
the  rates  to  be  charged  imder  Schedule 
No.  75.  Con  Edison  proposes  to  make  the 
rate  decrease  to  PASNY  effective  as  of 
October  24, 1986  to  coincide  with  the 
effective  date  of  the  rate  decrease 
authorized  by  NYPSC.  The  NYPSC  also 
ordered  Con  Edison  to  make  refunds 
with  interest  to  PASNY  to  reflect  the 
NYPSC's  rate  determination  as  to  all 
service  rendered  under  Schedule  No.  75 
from  Jidy  1, 1985  i.e.,  the  date  service 
was  instituted  under  Schedule  No.  75. 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  ft  Light  Company 

[Docket  No.  ER87-79-000J 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  November  3, 1988, 
tendered  for  filing  as  an  initial  rate 
schedule  a  Short  Term  Agreement  To 
Provide  Power  and  Energy  By  Florida  & 
Light  Company  to  Utilities  Commission, 
City  of  New  Smyrna  Beach,  Florida  and 
Cost  Support  Schedules  B-3,  C,  D,  E,  F, 
and  G  (together  with  Cost  Support 
Schedule  F  Supplements]  which  support 
the  rates  for  sales  under  the  Short-Term 
Agreement. 

The  new  rate  schedule  provides  for 
the  sale  of  power  and  energy  from  FPL 
to  the  Utilities  Commission.  City  of  New 
Smyrna  Beach,  Florida  for  a  specified 
term  of  December  1, 1986  to  December 
31, 1980.  FPL  respectfully  requests  that 
the  proposed  Short-Term  Agreement 
and  Cost  Support  Schedules  B-^.  C.  D,  E. 
F,  and  G  (together  with  Cost  Support 
Schedule  F  Supplements)  be  made 
effective  Deember  1. 1986  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements  According  to  FPL,  a 
copy  of  this  Hling  was  served  upon  the 
Utilities  Commission,  City  of  New 
Smyrna  Beach,  Florida  and  the  Florida 
Public  Service  Commission. 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Mississippi  Power  ft  Light  Company 

[Docket  No.  ER87-ei-aOO] 

Take  notice  that  Mississippi  Power 
and  light  Company  (MP&L).  on 
November  10, 1986,  tendered  for  filing  a 
letter  agreement  for  sale  of  energy  to  the 
Tennessee  Valley  Aathority. 

MP&L  requests  an  effective  date  of 
October  1, 1988  for  tke  letter  agreement. 
MP&L  requests  waiver  of  the 
Commission's  notice  requirements  under 
Section  31.11  of  the  Commission's 
Regulations. 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER87-lOM)00] 

Take  notice  that  on  October  20, 1986, 
Pacific  Gas  and  Electric  Company  (PG 
and  E]  tendered  for  filing  certain 
changes  in  the  rates,  revenues,  terms 
and  conditions  covering  services 
rendered  by  l»G  and  E  to  Northern 
California  Power  Agency.  CPNational 
Corporation,  Resort  Improvement 
District  No.  1.  City  of  Redding. 
California  and  Shasta  Dam  Area  Public 
Utility  District.  PG  and  E  states  in  its 
letter  accompanying  the  Hling  that  the 
filing  in  this  docket  is  made  in  order  to 
meet  certain  requirements  contained  in 
settlement  agreements  approved  by  the 
Commission  in  prior  dockets  ER86-107- 
001  and  ER8&-107-002.  Notice  of  this 
filing  was  earlier  issved  under  the 
docket  number  ER86-107-004.  The  filing 
has  been  given  a  new  docket  number 
and  is  being  noticed  imder  that  docket 
number  at  this  time. 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER85-^08-001] 

Take  notice  that  on  October  23. 1986. 
Public  Service  of  New  Mexico  (PMN) 
tendered  for  filing  a  report  regarding 
pre-commercial  enei^y  from  Palo  Verde 
Nuclear  Generating  Station  (PVNGS) 
Unit  2  as  required  by  the  Commission's 
September  6, 1985,  order.  This  report  is 
the  second  of  three  which  are  due  within 
thirty  days  of  the  ending  of  testing  of 
each  of  PVNGS  units.  PNM  states  that 
this  report  is  presented  to  show  the 
amount  and  disposition  of  test  energy 
produced  from  PVNGS  Unit  2. 

Comment  date:  December  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  wtdi  the  Federal 
Energy  Regulatory  Commission.  829 
North  Capitol  Street,  NE;  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  mdtions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avaHable  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  86-26527  Filed  11-24-86;  8:45  am] 
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[Docket  No*.  ER87-10S-000,  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Appalachian  Powar 
Co.  et  aL 


November  19, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Applacliian  Power  Company 

[Docket  No.  ER87-105-000] 

Take  notice  that  on  November  14, 
1986,  Appalachian  Power  Company 
(APCO)  tendered  for  filing  proposed 
changes  in  its  Electric  Service  Rate 
Schedule  FPC  No.  23  appAicable  to 
service  to  IGngsport  Povtwr  Company. 
The  proposed  rate  changss  would 
increase  revenues  from  jurisdiction 
sales  and  service  by  $577,591  based 
upon  the  twelve-month  period  ending 
December  31, 1987.  APCO  proposes  diat 
the  rates  and  charges  wltidi  are  revised 
by  this  filing  become  effective  January 
13, 1987. 

The  proposed  rate  schedule  changes 
are  designed  to  reflect  general  increases 
in  the  cost  of  providing  electric  service 
and  to  incorporate  the  effects  of  the 
material  provisions  of  the  Tax  Act  of 
1986. 

Copies  of  the  filing  were  served  upon 
Kingsport  Power  Company  and  the 
Tennessee  I^blic  Service  Commission. 

Comment  date:  December  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

2.  Appalachian  Power  Company 

[Docket  No.  ER87-106-^)00] 

Take  notice  that  on  November  14. 
1986,  Appalachian  Power  Company 
(APCO)  tendered  for  filing  proposed 
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changes  in  iUF£.EX.flate Schedules 
for  Servioe  to.its-tweRty-tfaree  whdesale 
customers  in  the  States  of  Virginia  and 
Wfiat  Virginia.  Theitropotedcate 
changes  Mutuid  incisaayerevjeauea  irom 
jurisdictional  sales  and  aendce  by 
$4,879,617  based  upon  the  twelve-month 
petiod  ending!DBoeMber»,tse7.  APOO 
proposes  that  the  rates  and<:hai!ge« 
which  are  revised  by  thia  filing  become 
effective  January  13, 1987. 

"The  proposed  rarte  schedule  changes 
are  designed  to  reflsct  general  increases 
in  Ihe  -cort  of -providhig  electric  service, 
to  mcorporate -the -effects  df-flie-materml 
provisions  of  flie  Tax  Reform  Act  of 
1986,  and  to  relflect  the  effects  trf 
capacity  and  energy  allocated  to  ihe 
Company's  ^ix  municipal  ctutomars  by 
the  Southeastern  Power  Administration 
from  government  'hydro  generaliiQ 
faciUtiea. 

Copies -itf  the  filing  were  served  npon 
APCO**  'iurmdiofiona)  ougtomen  and  ^e 
Virginia  ^tate  Gorporation  Conamaskm 
and  the  Public  Service  iComiriisaion  df 
West  Virginia. 

Commeirtdate:  Oooember  1, 18M,  in 
accordance  wHfa 'Standard  ^ngrapAi'E 
at  the  end  of  this  notice. 

3.  /Boston  Edison  fWimpany 

(Docket  ttio.  ES87-tl-4iaa] 

Take  notice  that  onWovenlber  12, 
1886,  Boston  Cdison  Cmnpany 
( Apphcant),  of  Boston,  MaMadnisetta, 
filed  an  application  piuwantto  section 
204  of  file  rederd  Anwar  Act  aMking  an 
order  audMnizing  the  usuanoe  of 
$200,000,000  simrt-iarm  debt  on  or  before 
December  31, 19B8,  with-a^aol maturity 
date  no  later  than  December  ^1. 1089. 

Comment  date:  December  11, 1086.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  (his  notice. 

4.  Carolina  Po%var-ft  U^  Company 
[Dooket  ?4oB.  ELaB-4»T0W  aadJSi87-ia2-«ID] 

Take  notice  that  on  November  14, 
1986.  Carolina  Power  A  Light  Company 
(CP&L)  tendered  for  filing  a  revised 
Resale  Fuel  Adjustment  Clause,  Rider 
No.  85E  (11th  Hevired  Sheet  No.  6, 11th 
Revised  Sheet  No.  BA  and  3rd  Revised 
Sheet  No.  8B  trf'tfre  Company's  FPC 
Electric  Tariff,  First  Revised  Volume  No. 
1).  CP&L  states  thatflie  purpose  of  this 
filing  is -to  allow  it  to  pass  through  in  its 
fuel  adjustment  clause  the  actual  cost  of 
nuclear  fuel  used  to  produce  test  energy 
from  Unit  #1  of  the  Shearon 'Harris 
Nuclear  Power  Want,  which  is  acheduled 
to  begin  precommercial  operatioB  in 
December  1986.  CP&L  had  earlier  made 
a  filiiQ  in  this  connection  which  was 
designated  as  Docket  No.  6L86-49-000. 
CP&L  has  now  requested  that  this 
docket  be  terminated. 


Copies  «f  the  ifdingihaive  been  aerved 
upon  thoae  partiBB  tfaatl»w«itflc»eBad 
m  Aocket  Jtos.  EliB»-677-4eBifbe^^ 
mrhich  <wa«  Blii»ately-deMgiiaftBd  «■ 

ELa»-a»-i)g(^  and  mm  *»  jogcPidL'j 

jurisriintinniil  teaaJB  aimtaiam  imri  ftw» 
State -Gqqhibsuoib  of  Sortfa  Caiolina 
snd:Saulii  Canilina. 

Comment  date:Deoem'berl,  n8B,«i 
accodance  witfa.Standaid  ^Btagnpli  E 
at  IIk  «nd  {tfitfais  notice 

5.  Central  Illinois  light  Company 

[Docket  No.'ES87-12-000] 

Take  notice  that  on  November  12. 
1986,  Central  Illinois  Li^  "Company 
(Applicant),  fUad  an  application  with  the 
Cmnmiseion  vaeking  aatliorlty  pursuant 
to  section  204  of  the  Paderalfower  Act 
to  issue  from  time  to -time  shert-tem 
d^t  dbl^tions  in  8ie  aggregate 
prinoipdl  araoant  not«Kceedaig 
$66,000,000  outstanding  at  any  time  wlfli 
final  matartties  4if  not  later  than 
Decenlber  SI,  IflBO. 

Comment  date:  December  11, 19BB,-in 
accocdanoe  with  Standard  Pan^gcaphE 
at  the  end  of  ^his  aotice. 

6.  Consolidated  Fdinsn  Compaay  «f 
New  York,  Inc. 

[Dookst  Na  'BRB7-62-0S0] 

Take  notice  that  on  November  S,  1986, 
Consolidated  Edison  Company  of  New 
York.  Inc.  ("ConEdison"J  tendered  for 
filing  Supplements  to  its  Rdte  Schedule 
FERC  No.  78,  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  die  State  of  New  York  (the 
"Authority").  Supplement  No.  1  provides 
for  a  decrease  in  rate  fit)m  2.7  ndlls  to 
2.f>  mills  per  Kwh  of  intermptible 
transmission  of  power  and  eiieigy  sold 
by  the  Authority  to  the  Long  Island 
Municipal  Distribution  Agencies  in 
Suffolk  County,  Nassau  County  and 
New  Yoric  City  (Rockaway)  (the 
"MDAs"),  thus  decreasing  annual 
revenues  under  the  Rate  Sdiedule  by 
$19,70470.  Supplement  No.  2  provides 
for  an  increase  in  the  monthly 
transmission  charge  from  $0.89  to  $0.93 
per  kilowatt  for  firm  transmission  of 
power  and  energy  sold  by  the  Authority 
to  the  MDAs,  thus  increasing  annual 
revenues  by  $6016.32.  Con  Edison  has 
requested  waiver  of  notice  requirements 
so  that  Supplements  No.  1  and  2  can  be 
made  effective  as  of  September  1, 1985 
and  July  1, 1986,  respectively. 

Coo  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  December  1. 1986,  in 
acoordanoe  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


(Docket  140.  EK-87-Sl-aKq 

Takemettoe  ihat«B  Nav.  S,  iOig. 
9aoiSc^Ga».aad  fiLsiAk  Casqiaqy 
(PCandE)  tead^sad  far  filing  FM^waed 
changes  to  Rate  Schedule  EERC  No.  95. 
These  dhanges  are  to  certain  rates, 
terms,  and  rnndiliiaia  mw  iiiiiiini  ihot 
serviaei;nndaiiad  by  nGaadE  aadar  the 
agnsammit  teatided  ""FsMfer  fi«le 
AgNMawntfialwaflB  Pacfic  Gas  and 
Sieciac  CtaavM^aadifaeftatof 
Oakland"  XScle  Ay— ^  i^adi  Jus 
been  filed  n:pait  if  RatefiofaeMe 
TTWr  Hn  m  Thfim  i  hiiagiii  iwi 
embodied  in  two  bilateral  agreemeolslo 
thefalei^anent: 

*  AppentfiK  A 'notes  "Urates,  tenns, 
and  conditions  agreed  apon  by  Port  and 
PGam&cand 

*  Appendbc  C  embodies  tfie 
agreement  betweenPGandE  and  the 
Port  oTOaldand,(Poil)  on  the  procedure 
and  mechanism  designed  to  recover 
amounts  due  PCandE  fiom  Port  and  Port 
franidaDffi.asa  senit«f  sate  cbai^es 
based  on  certain  Califonia  Public 
Utilities  Commission  and  Federal 
Energy  Regulatory  Commission 
decisions. 

The  proposed  changes  to  the  rates, 
terms,  and  conditions  in  the  Rate 
Appendices  for  services  provkled  by 
PGandE  to  Port  modify  the  present  rate 
agreemeBt  between  PGandE  and  Port, 
including  reviBiag  the  rate  arrangements 
regarding  die  Diablo  Cany«i  Nuclear 
Power  P^aL  Usii^  1086  billing 
detominants,  these  rate  changes  would 
result  in  an  estimated  yearly  revenue 
increase  of  $70,424. 

Copies  of  dus  filing  were  nerved  upon 
Port  and  the  Public  Utilities  Ccmunission 
of  the  State  of  Califomia. 

Comment  date:  December  1. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Diego  Gas  k  Electric  Company 

[Docket  Na  ERB7-7tMK»] 

Take  notice  that  on  November  3, 1986 
San  Diego  Gas  ft  Electric  Company 
(SDG&E)  tendered  for  filing  a  change  of 
scheduling  and  dispatching  charge  for 
the  San  Diego-Edison  Firm  Transmission 
Service  AgEeement  (Rate  Schedule 
FERC  No.  58). 

Under  the  terms  of  the  agreement, 
SDG&E  will  make  available  to  Southern 
California  Edison  Company  firm 
tranamissioB  service  between  points 
near  the  U.S.-Mexioo  border  and  San 
Onofie  as  si»cified  in  ihe  agrement 

SDGftE  haa  requested  an  effective 
date  cf  January  1, 1067. 
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Copies  of  this  were  served  upon  the 
Public  Utilities  Commission  of  the  State 
of  California  and  Edison. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

B.  Arizona  Public  Service  Company 

(Docket  No.  ERB7-ae-000] 

Take  notice  that  Arizona  Public 
Service  Company  (APS)  on  November  7, 
1986.  tendered  for  filing  an  Economy 
Energy  Interchange  A^eement  between 
Arizona  Public  Service  Company  (APS) 
and  Southwestern  Public  Service 
Company  (SPS],  executed  October  14, 
198a 

APS  requested  that  this  Agreement 
become  elective  60  days  from  the  date 
of  filing  with  FERC. 

Copies  of  this  filing  are  being  served 
upon  SPS  and  the  Arizona  Corporation 
Commission. 

Conunent  date:  December  1. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Carolina  Power  and  light  Company 

[Docket  No.  ER87-89-O00] 

Take  notice  that  Carolina  Power  and 
Light  Company  on  November  10, 1986. 
tendered  for  filing  changes  in  its 
agreement  with  Jones-Onslow  Electric 
Membership  Corporation  (EMC). 
Reflected  in  the  filed  Exhibit  A  is  the 
installation  of  special  metering  facilities 
required  to  provide  metering  pulse 
information  to  lones-Onslow  EMC's 
Gum  Branch  115  KV  point  of  delivery 
and  Harmon  115  KV  point  of  delivery. 
The  metering  pulse  information  will  be 
provided  under  Company's  additional 
facilities  plan. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Maine  Power  Company 

[Docket  No.  ER37-92-0001 

Take  notice  that  Central  Maine  Power 
Company  ("CMP")  on  November  10, 
1986,  tendered  for  filing  a  Letter 
Agreement,  an  Assignment  and 
Assumption  Agreement,  and  a 
Transmission  Service  Agreement 
(collectively  "the  Service  Agreement") 
between  Dovra  East  Peat.  Ltd.  ("DEF) 
and  CMP.  Assuutning  a  75  percent  first 
year  plant  capacity  factor.  CMP  would 
receive  approximately  $282,007  for  the 
initial  twelve  month  period  of  service 
ending  December  30, 1989. 

Under  the  Service  Agreement, 
beginning  on  or  after  December  31, 1988. 
CMP  will  provide  transmission  service 
to  DEP  for  an  initial  12,000  kilowatt 
block  of  energy  on  the  basis  of  a 
negotiated  cost-based  demand  charge. 


CMP  also  will  provide  transmission 
service  for  a  second,  11,000  kilowatt 
block  of  energy  pursuant  to  a  negotiated 
usage-based  charge.  Copies  of  the  filing 
have  been  served  on  Down  East  Peat, 
Ltd.,  Peat  Products  of  America,  Ltd., 
Peat  Products  of  America,  Inc.,  Down 
East  Peat,  LP.,  and  on  the  Maine  Public 
Utilities  Commission. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  South  Caroliaa  Electric  ft  Gas 
Company 

[Docket  No.  ER86-B15-000J 

Take  notice  that  on  October  17, 1986, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  tendered  for  filing  an 
amendment  to  its  filing  in  the  above 
captioned  docket.  The  purpose  of  the 
amendment  is  to  clarify  the  original 
filing. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Company 
and  West  Texas  Utilities  Company 

[Docket  No.  ER87-43-0001 

Take  notice  that  on  November  10. 
1986,  Central  Power  and  Light  Company 
("CPL")  and  West  Texas  Utilities 
Company  ("WTU")  each  tendered  for 
filing  an  Electric  Reliability  Council  of 
Texas  ("ERCOT")  Interchange  Sales 
Tariff,  an  ERCOT  Transmission  Service 
Tariff  for  Large  Utility  Customers  and  a 
Master  ERCOT  Transmission  Service 
Facility  Charge  Rate  Schedule.  CPL  and 
WTU  filed  the  tariffs  in  order  that  they 
each  may  partic^ate  in  interchange  and 
coordination  transactions  taking  place 
within  ERCOT.  The  two  interchange 
sales  tariffs  provide  for  coordination 
sales  by  CPL  and  WTU,  respectively,  of 
Economy  A  Eneigy,  Economy  B  Energy, 
Replacement  Power,  Emergency  A 
Power  and  Emergency  B  Power  (as  such 
transaction  types  are  defined  in  the 
ERCOT  System  Operating  Guides).  The 
two  transmission  service  tariffs  make 
available  to  other  large  ERCOT  utilities 
(utihties  with  maximum  loads  of  1500 
megawatts  or  greater)  transmission 
services  necessary  for  the  same  types  of 
ERCOT  coordination  transactions.  The 
Master  Rate  Schedules  are  intended  as  a 
merchanism  to  be  used  to  file  with  the 
Commission  the  basic  data  used  to 
determine  transmission  service  facility 
charges  using  the  positive  megawatt- 
mile  method.  CPL  and  WTU  request  an 
effective  date  of  October  15, 1986  for  the 
tariffs  and,  accordingly,  seek  waiver  of 
the  notice  requirements  of  the  Federal 
Power  Act. 


Copies  of  the  filing  have  been  sent  to 
the  Public  Utilities  Commission  of 
Texas. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Connecticut  Light  and  power 
Company,  et  aL 

[Docket  No.  ER87-64-000] 

Take  notice  that  on  October  31, 1986, 
the  Connecticut  Light  and  power 
Company  (CL&P)  tendered  for  filing  a 
proposed  rate  schedale  with  respect  to  a 
(1)  Transmission  Agceement  dated 
March  22, 1986  between  CL&P  and 
Western  Massachusetts  Electric 
Company  (WMECO);  and  (2)  Boston 
Edison  Company  ("BECO"). 

The  transmission  charge  rate  is  a 
weekly  cost-of-service  rate  equal  to  one 
fifty-second  of  estimated  annual  average 
cost  of  transmission  service  on  the 
Northeast  Utilities  system  determined  in 
accordance  with  Schedule  A  and 
Exhibits  l,  II,  and  III  thereto  of  the 
Transmission  AgreeQient.  The  weekly 
transmission  charge  is  determined  by 
the  product  of  (i)  the  transmission 
charge  rate  ($/kW-week)  and  (ii)  the 
maximum  number  of-kilowatts  BECO 
purchases  from  CMQE  during  an  hourly 
period  of  such  week. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  Transmission  Agreement  to 
become  effective  as  of  March  22, 1986. 

EMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  December  1, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  of 
New  Yoric,  Inc. 

[Docket  No.  ER87-88-000J 

Take  notice  that  on  November  10, 
1986,  Consoldiated  Edison  Company  of 
New  York,  Inc.  ("Coo  Edison")  tendered 
for  filing  a  notice  of  termination  of  its 
currently  effective  Rate  Schedule  FERC 
No.  81.  The  Rate  Schedule,  dated  as  of 
June  1, 1985,  provides  for  the  sale  of 
capacity  and  energy  to  Long  Island 
Lighting  Company  ("LILCO"). 

The  Rate  Schedule,  has  been 
terminated  pursuant  to  its  terms. 

Con  Edison  seeks  an  effective  date  of 
October  26, 1965,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  LILCO. 
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Comment  dale:  December  1, 19B6.  in 
accQcdanoe  with  Standard  PaEagri^£ 
at  the  end  di  this  document 

ICThe  Bayton  Itower  asd  Li^ 
Compmy 

[Docket  No.  ER87-gO-000] 

Takae  notke  ^t  onttovember  10, 
1986.  The  Baylm  Power  k  l^t 
Company  (DP&L)  tandeGediorfilmg  an 
executed  Short  T>enn  Agieemait 
(Agieemeaf}  -between  DP*L  and 
America  Municipal  Power— Obio,  Inc. 
(AMPO). 

The  pK^K»ed.AgF8ement  allows 
AMPO  to  purchase  Short  Term  Power 
on  behalf  lof  .its  member  Municipal 
(Patrona)  and  have  the  power  ddiveced 
to  the  Patrons  under  various 
transmission  agreements  with  other 
utilities. 

DP&L  requests  the  Commission  waive 
its  notice  and  iiling  tequirements  And 
permit  tltt  ptqpoaed  Agaeement  to 
become  effective  December  1, 1966. 

Comment  date:  December  1, 1086,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

17.  Iowa  Electric  light  ft  Power 
Company 

[Pocket  No.  ERB7-46-Oeo] 

Take  notice  that  on  October  24. 11)88, 
Iowa  Electric  L^t  &  Aower  Company 
(the  Company)  tendeied  for  filing 
Service  Agreements  for  customeM'Who 
elect  to  take  servioeiunder  the  Kate 
RES-3. 

Comment  date:  Deceiid)er  1, 1988,  in 
accordance  with  Standard  Paragraph -E 
at  the  end  of  this  notice. 

18.  Kansas  City  -Power  ■h  Li|^  Ownpany 

[Docket  No.  ER87-77-000] 

Take  notice  that  on  November  8, 1986, 
Kansas  City  Power  ft  ,Li^t  Cmnpany 
(KCPL)  tendered  for  filing  a  Letter 
Agreement  dated  OctobOT  0,  tl98B, 
between  JCCPL  and  the  -Kansas  Electric 
Power  Coqperative.inc  fKEPCo).  KCI^ 
requests  an  effective  date  of  October  10, 
1083.  KEPCo  has  requested  that  KCPL 
provide  System  Eneigyv^duiing  the  Wolf 
Creek  Generating  Station  refueling 
out^e. 

In  its  .filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Agreement  are  JCCPL's  rates  and  charges 
for  similar  service  under  schedules 
previously  accepted  for  filing  by  the 
Federal  Energy  Heguktory  Gomnussion. 

Comment  date:  'December  1, 1988,  in 
acoordanoe  with  Standard -Paragn^h  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Ai^  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervaae  or  protest  with  tim  Federal 
Ener^.'R^8«lataiy  Coaiiniaaioii..ag 
North  Capitol  Street  NE^  WaMt^aa. 
DC.80A2i,  in  accocdanceiwith  Aulas 2U 
and  214  .of  the  Commiaatan'a  ndaa  of 
practice  and  procedare  (18  CER  385.211 
and  385.2114).  AU«uoh«iott«astr 
proteatsjshaidd  be  .filed  ad.  w  heiore  the 
comment  date.  I^otaats  moII  be 
considered  by  the  Cnmmiaaton  in 
determining  the  appropnate  acticm  to  be 
taken,  but  will  not  sence  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bMumea  party 
musd  file  ia  motion  to  intervene.  Xkipies 
of  thisBling  are  on  file  with  ihe 
Commisaion  and  «re  available  lor  public 
inspection. 
JCaaaaih  RJlumb. 
Sacfetaiy. 
P%  Doc.  a&-4eS2S  Filed  ll-Si'M:  «ctf  aa^ 

8ILUNG  CODE  C717.«1<ai 


IDockat  Hoa.  QFB7rS9-80Q,jat  at] 

Snufl  Pdwvt  ProduoUuf  I  and 
CoQwiOTMnn  r8CilBivs;  QiBflflyhiy 
Status  ^vrtlflcalB.^ppliGaflQns,  alc^ 
rannsar^ffvwc  Efiarpy,  mc,  atai. 

Coraraentdate:  31iirty  dayn  bom 
pufalicatiDn  in^eFarianl  Jtagislac  ia 
accordiiig  with  Standard  Paragt^lfa  E  at 
the  end  of  this  notice. 

November  3B,  IflK 

Take  notice  that  Ute  following  filings 
have  been  made  witii  the  Commission. 

1.  Panther  CBaek£ns^sr,  inc. 
[Doidnt  Mo.  QFB7^6e-0e0] 

On  November  8. 1088,  Panther  Credc 
Energy,  Inc.  (Applicant),  of  ISOO 
Prospect  Road,  Windsor,  Oonnecticut 
06095-0500,  submitted  for  filing  an 
application  for  certification  vSa  facility 
as  a  qualifying  small  power  production 
facility  pursuant  toj  2S2JX)7  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  faoility 
will  be  located  near  thei)oroughs  of 
Lanford  and  Summit 'Hill  in  Carbon 
County,  Tennsjdvania.  The  facility  will 
consist  of  a  fluidized-bed  boiler  and  a 
steam  turbine  generating  unit  The  net 
electric  power  .production  capacity  of 
the  facility  will  be  79.5  MW.  The 
primary  .energy  source  will  be  anthracite 
culm. 

2.  American  Aulhiaalle  -Power  -Paflueis, 
L.P. 

[Docket  No.  QFB7-41-000] 

On  October  20. 1986.  American 
Anthcaoite  Power  Partners,  LP. 
(Applicant),  of  33  Reck  Jb&ll  Read.  Bala 
Cynwyd,  Pennsylvania  10004-2010, 


BubaMad  for  fiUag  a 

certificatiaa-afaiMiili^.aaa  ( 
small  power  production  facility  poraoaat 
to  i  292.207  iif«iet>iBmiissnn'« 
regulations.  No  iHm  ■liiialinr  ihas  -hnf 
jaade  that.tfae  aabauttal  ooaatitutieaa 
complete  ftiag. 

The.aaiaU  poamr  piadactiaa  tacility 
wiUibeiocatad  aff  ofA^iMqrJtaadiD  the 
Borough  ^ifiiaavtea.  Uaitfladoa 
Couaty.  New  Jancy.  Ike  facility  wfll 
consist  ofoaeor  trm  Tliridimd  hntl 
boilers  andateaairluibiae  ganaaataraets. 
TheaetalactEic  poawjaodartiaB 
capacity  of  the  iacUky  wiU  .faa  U  MW. 
The  priaiaiy  aBei8yaiMiSGa4ifll.be 
anthracite  cudm. 


[Docket  No. -QFV-Se-OXq 

Ob  October  21. 3988,; 
Inc.  (Afplinant),  af  One  Btaaoh  Aaoe.  St 
Louia.  Miaaniiri  fl»18  eabaatttad  far 
filiag  aa  ^ptiratjan  ler  oertffio^iaPiof  a 
facility  aa  a  qaabtjaagaegaaemfiaB 
faoility  jMuaaant  la  1 2BZJS7'af  the 
^iTwimittmai'i  rrgitlatitaw  Nn 
deteRBiaatioB  has  been  made  that  -the 
submittal  conatituties  a  <vy*»*«  filing. 

The  topping-cycle  cogeneration 
facility  wfll  be  located  at  Appbcant's 
brewery.  111  Buai^Srive,  JackaraBRiUe, 
Florida  32220.  Theiaeility  will  coBsist  of 
a  combuetion -turbine  generator  and  a 
heat  seoovery  steam  genesataE.  The 
primary  eaargy  acMuoe  will  be  aatuel 
gaa.  Hie  net  electric  pewer  productimi 
capacity  of  the  facility  will  be  &,82S  kW. 
Thermal  eoe^Qr  recovered  from  -the 
&cility  twill  be  used  for  various  prooeaa 
requirements  in  the  bnweiy. 
Installation  of  the  facility  is  acheduled 
to  begin  in  Jamiaiy  1887. 

4.  Chevron  U5.A.  Inc. 

[Docket  No.  QFaB-ia07'aQp] 

On  October  29, 108a  Chevron  U.SJL 
Ina  (Applicant),  of  841  Standard 
Avenue,  Hicfamond.  Califomia  OiBOl 
submitted -for  filing  an  qiplication  &r 
certification  of  a  facility  u  a  qoalitying 
congeneratioB  facility  pursuant -to 
§  292.207  of  the  ConmiissiaD's 
regulationa.  No  detemmutianlias  been 
made  ^t  the  submittal  eonatitutes  a 
complete  filing. 

Ilhe  tiqipingcycle  oogeneratian 
facility  iwUl  be  located  in  Ricdnnand. 
California.  The  facility  will  conalst  of 
multiple  trains,  each  including  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator.  The  primary 
energy  souroe  will. be  statural  gas.  The 
net  electric  power  production  cepacity 
of  the  facility  will  be  90  MW.  Thermal 
energy  recovered  .from  the  facility  will 
be  used  in  jrefineryiproceas  equipment 
such  as  h^ers.  reboilers  and 
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vaporizers.  Installation  of  the  facility  is 
scheduled  to  begin  in  late  1987. 

5.  Energy  Ingenuity  Company 

{Docket  No.  QPS7-53-000] 

On  October  31. 1986,  Energy  Ingenuity 
Company  (Applicant),  c/o  Robert  A. 
Downey,  of  P.O.  Box  3705  Littleton, 
Colorado  80161-3705  submitted  for  filing 
an  application  for  certiHcation  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  New 
Castle  Energy  Corporation  Coal  Mine, 
Section  6,  Township  6  South,  Range  90 
West.  6th  P.M..  New  Castle.  Colorado. 
The  facility  will  consist  of  two  fluidized 
bed  combustion  boilers,  two  steam 
turbine  generators.  The  exhaust  heat 
and  saturated  steam  and  hot  water  will 
be  used  in  the  coal  mining  operation, 
space  and  water  heating.  The  electric 
power  production  capacity  of  the  facility 
will  be  50  MW.  The  primary  energy 
source  will  be  coal  and  coal  refuse. 

6.  Finch.  Pruyn  k  Company,  In& 
[Docket  No.  QF87-45-000J 

On  October  28, 1986,  Finch.  Pruyn  & 
Company.  Inc.  (Applicant),  of  One  Glen 
Street.  Glens  Falls.  New  York  12801 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
congeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Northside 
of  the  Hudson  River  in  Warren  County, 
Glens  Falls.  New  York.  The  facility  will 
consist  of  five  boilers  (four  existing  and 
one  new)  and  an  extraction/condensing 
steam  turbine  generator.  The  extracted 
steam  fix)m  the  facility  will  be  used  for 
process  application  at  an  on-site  paper 
mill.  The  electric  power  production 
capacity  of  the  facility  will  be  20  MW. 
The  primary  energy  sources  will  be 
amonia  base  bisulphite  liquor.  No.  6  fuel 
oil.  and  biomass  in  the  form  ojf  wood 
waste.  The  construction  and  rebuilding 
of  the  existing  facilities  began  on  or 
about  December  11. 1985. 

7.  Kings  Falls  Power  Corporation 

[Docket  No.  QF87-47-<X»] 

On  October  29. 1986,  Kings  Falls 
Power  Corporation  (Applicant),  c/o 
Conboy.  McKay,  Bachman  &  Kendall,  of 
407  Sherman  Street.  Watertown.  New 
York  13601-9990  submitted  for  filing  an 
application  for  certification  of  a  facility 


as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  1.5  megawatt  hydroelectric 
facility  (FERC  P.  7352-002)  will  be 
located  in  Lewis  County,  New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  fit)m 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
pubUc  notice.  Qaalifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facilify  of 
any  other  requirements  of  local.  State  or 
Federal  law.  inchiding  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NK,  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  365.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-26526  Filed  11-24-66:  8:45  amj 

BHJJNO  CODE  6717-01^1 


[Docket  No.  CP84-429-023] 

TexM  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  19, 1966. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  7. 1986  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1  revised 
tariff  sheets  listed  in  Appendix  A  to  the 
filing.  The  purpose  of  this  filing  is  as 
follows. 

Texas  Eastern  filed  on  October  2. 
1986.  tariff  sheets  in  Docket  No.  CP84- 
429-022  pursuant  to  the  May  2. 1985 
Joint  Offer  of  Settlement  in  Docket  No. 
CP84-429  and  the  August  1. 1986 


Commission  order  ii)  Docket  No.  CP84- 
429-015.  Such  tariff  sheets  reflected 
inter  alia  the  then  contemplated 
implementation  as  of  November  1. 1986 
of  the  remaining  80,000  dth  per  day 
increase  of  the  1986  Contract 
Adjustment  Program  and  transportation 
pursuant  to  Rate  Schedule  CTS.  all  as 
more  fully  described  in  the  May  2. 1985 
Joint  Offer  of  Settlement  and  the  August 
1. 1986  Commission  order.  By 
Commission  order  issued  October  29, 
1986  in  Docket  No.  GP84-429-022.  the 
aforementioned  tariff  sheets  were 
approved  to  be  effective  November  1, 
1986. 

Subsequent  to  the  October  2, 1986 
filling.  Texas  Eastern  encountered 
unavoidable  delays  fai  the  construction 
of  the  facilities  required  to  implement 
the  final  phase  of  the  Contract 
Adjustment  Program  as  of  November  1. 
1986.  Accordingly,  Texas  Eastern,  by  the 
filing  of  the  tariff  sheets  listed  in 
Appendix  A  attached  hereto,  proposes 
to  reinstate  as  of  November  1. 1986  for 
the  affected  participants  their  respective 
billing  determinants  and  sales 
entitlements  at  the  1985  Contract 
Adjustment  Program  levels  which  were 
in  effect  prior  to  the  October  2. 1986 
tariff  filing.  Sheet  No,  14.  as  filed  herein, 
reinstates  the  Contract  Adjustment- 
Demand  rate  for  the  1985  Contract 
Adjustment  Program  level  (102.893  dth) 
as  previously  approved  by  Commission 
order  issued  August  4, 1986  in  Docket 
No.  RP86-61-002  and  deletes  rates  for 
Rate  Schedule  CTS. 

Texas  Eastern  will  file  necessary 
tariff  sheets  reflecting  the 
implementation  of  the  final  phase  of  the 
Contract  Adjustment  Program  upon 
determination  of  the  new  completion 
date  of  the  required  facilities. 

Texas  Eastern  hereby  advises  the 
Commission  that  the  commencement  of 
service  under  Rate  Schedule  FTS-II  and 
of  firm  service  under  Rate  Schedule  SS- 
III  set  forth  in  Texas  Eastern's  FERC 
Gas  Tariff.  Fourth  Revised  Volimie  No.  1 
and  the  commencement  of  service  under 
Rate  Schedules  X-127.  X-129  and  X-130 
set  forth  in  Original  Volume  No.  2  will 
not  be  November  1, 1B86  as  previously 
advised.  The  foregoing  Rate  Schedules 
and  relevant  Service  Agreements  with 
the  customers  as  approved  by  various 
Commission  orders  provide  for  the 
possibilify  of  an  in-serve  date  later  than 
November  1, 1986  pujrtsuant  to  which 
Texas  Eastern  will  not  commence  billing 
of  those  affected  customers  until  such 
time  as  service  commences  under  such 
Rate  Schedules. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  in  Appendix  A  is 
November  1. 1986.  the  date  necessary 
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for  the  continuanoe  of  the  1985  Contract 
Adjustment  Program  pending 
commencement  of  the  1986  Program. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  11-26-86.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
information. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-26531  Filed  11-24-86:  8:45  am] 

BHJJNG  CODE  •717-01-« 


Federal  Energy  Regulatory 
Commission 

Algonquin  Gas  Transmission 
Amendment  to  Applications 

[Docket  Nos.  CPS4-654-017;  CP86-480- 
002] 

November  14, 1986. 

Take  notice  that  on  November  12, 
1986,  Algonquin  Gas  Transmission 
Company  (Applicant).  1284  Soldiers 
Field  Road,  Boston,  Massachusetts 
02135,  filed  in  Docket  Nos.  CP84-654-017 
and  CP86-48O-002  an  amendment  to  its 
applications  filed  in  Docket  No.  CP86- 
480-000,  and  jointly  in  Docket  Nos. 
CP86-480-001  and  CP84-654-016 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  modify  the  allocation 
of  gas  for  its  developmental  period  Rate 
Schedule  F-4  service,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

On  April  28. 1986.  Applicant  filed  an 
application  in  Docket  No.  CP86-'480-000 
seeking  authorization  to  increase  its 
sales  of  natural  gas  by  4,612  dt 
equivalent  of  natural  gas  per  day  to  11 
existing  Rate  Schedule  F-4  customers 
and  10  construct  and  operate  two 
pipeline  loops:  a  2.5  mile  16-inch  line 
loop  near  New  Bedford.  Massachusetts, 
and  a  1.4  mile  12-inch  line  loop  near 
Berkley,  Massachusetts.  On  September 
11. 1986,  Applicant  filed  jointly  in 
Docket  Nos.  CP84-6S4-016  and  CP8fr- 


480-001  an  application  to  amend  its 
existing  certificate  of  public 
convenience  and  necessity  in  Docket 
No.  CP84-654-000  and  and  an 
amendment  to  its  application  in  Docket 
No.  CP86-48CM)00  so  as  to  extend  one 
year  its  developmental  period  firm  sales 
of  natural  gas  under  Rate  Schedule  F-4 
and  to  relinquish,  for  a  period  expiring 
on  October  31, 1987, 11.543  dt  equivalent 
of  natural  gas  per  day  that  would 
otherwise  be  purchased  from  Texas 
Eastern  Transmission  Corporation  and 
resold  during  the  development  period. 
In  its  instant  amendment.  Applicant 
seeks  authorization  to  modify  its  sales 
of  natural  gas  during  the  second 
development  period  (though  October  31. 
1987)  under  its  Rate  Schedule  F-4. 
Applicant  proposes  to  sell  up  to  38,125 
dt  equivalent  of  gas  per  day  on  a  firm 
basis  under  Rate  Schedule  F-4  for  a 
period  commencing  November  1. 1986 
and  terminating  on  or  about  December 
15. 1986.  Thereafter,  and  through  a 
period  expiring  on  October  31. 1987. 
Applicant  proposes  to  sell  up  to  62,  243 
dt  equivalent  of  gas  per  day  on  a  firm 
basis  to  its  Rate  Schedule  F-4 
developmental  period  customers. 
Applicant  proposes  to  allocate  diese 
sales  to  the  following  customers  in  the 
amounts  shown  below: 


CuMomar 

Through 
12/15/B6 

Through 
10/31/87 

(dt/d) 

B«y  Stale  G«  Co - 

enMo*  A  Wmn  Gas  Co 

2320 
166 
4.260 
6.278 
4.347 
6.3S4 
1.B32 
378 

610 

47 

6,622 

103 
2.206 

4.606 
271 

Colonic  Gm  Co. 

ComnoravMth  Gat  Co ~ 

6.B54 

ConnMicul  LigM  «  Poaw  Co.... 

ConrMdict  Natural  Gat  Corp 

FaNRhrwGaaCo „ 

City  of  Norwdv  Cormactinil 

Oranga    •    Roctdand    UIMea. 
mc 

7.0B7 

10.374 

3.153 

617 

Peguol  Gat  Co _ 

10.812 
168 

South  County  Gat  Co 

Southern  Corvwcticut  Gat  Co 

3.604 

Total..- - 

38.125 

62.243 

For  these  sales.  Applicant  proposes  to 
charge  its  approved  initial  rate  for  full 
Rate  Schedule  F-4  firm  service, 
including  a  monthly  demand  handling 
charge  of  $22,756  per  dt  equivalent  of 
contract  demand. 

In  addition.  Applicant  asks  for  a 
waiver  of  the  notice  requirements  in 
9  154.22  of  the  Conunission's 
Regulations  (18  CFR  154.22)  in  order  to 
permit  the  pro  forma  tariff  sheets 
accompanying  its  application  and 
containing  the  above  service 
modifications  to  be  accepted  for  filing 
and  made  effective  as  of  November  1. 
1986. 

Applicant  states  that  the  above 
modifications  in  its  developmental 
period  Rate  Schedule  F-4  service  are 


necessary  in  order  to  reflect  unexpected 
equipment  outages  and  resultant 
decreased  availability  of  gas  supplies 
from  its  upstream  gas  supplier  and  to 
reflect  the  inability  to  receive  timely 
permits  associated  with  Applicant's 
pipeline  expansion  project  in  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  28. 1986.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commissions  Rules.  Persons  who  have 
heretofore  filed  in  Docket  Nos.  CP84- 
654-016,  CPD86-480-000  or  CP86-480- 
001  need  not  file  again. 
Kenneth  F.  Plimib. 
Secretary. 
[FR  Doc  86-26528  Filed  11-24-86: 6:45  am] 

BUMQ  OOOC  (riT-M-M 


Panhandle  Eastern  Pipe  Line  C04 
Compliance  FHIng 

November  19, 1986. 

Take  notice  that  on  November  7. 1986, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  Original 
Sheet  Nos.  32-AL  through  32-^D  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
According  to  §  381.103(b)(2)(iii)  of  the 
Conunission's  regulations  (18  CFR 
381.103(b)(2)(iii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  November  14, 
1988. 

Panhandle  states  that  these  sheets  are 
provided  in  compliance  with  the 
Commission's  October  15, 1986  Order. 
These  sheets  set  forth  forms  of 
transportation  agreements  for  firm  and 
intemiptible  service  under  Panhemdle's 
Rate  Schedule  PT.  Panhandle  has  also 
revised  Original  Sheet  No.  32-AE  to 
eliminate  a  provision  in  paragraph  6.6(b) 
which  provided  for  collection  of  interest 
on  late  payments  at  the  Citibank  prime 
rate  and  states  that  the  measurement  of 


8«ch  interest  shafl  be  at  anaverage 
prime  rate  computed  in  a  manner 
conaiatent  witli  the  CoDamiaaion's 
regulations. 

Panhandle  has  reqneated  waiver  of 
the  proviaiooa  of  the  October  15. 1880 
Order  regarding  the  time  in  which  this 
filing  is  to  be  made  so  that  these  filed 
tariff  sheets  may  be  accepted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Coaunission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  28. 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Pkimb, 
Secretary. 

(FR  Doc.  ae-28529  Filed  11-24-80;  8:45  am] 
BULBM  cooc  mr-st-M 
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(Docket  No.  RP86-1 15-002] 

Trunkline  Gm  Co;  CompBanc*  FiHng 

November  19. 1986. 

Take  notice  that  on  November  7, 1986, 
Trunkline  Gas  Co.  (Trunkline)  tendered 
for  filing  Original  Sheet  Nos.  9-CA 
through  9-CS  to  its  FERC  Gas  Tariff, 
Original  Volune  No.  1.  According  to 
S  381.103(b)(2)(iii)  of  the  Commission's 
regulations  (18  CFR  381.103{b)(2)(iii)), 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
appropriate  filing  fee.  which  fai  the 
instant  case  was  not  until  November  14, 
1986. 

Trunkline  states  that  these  sheets  are 
provided  in  compliance  with  the 
Commission's  October  15. 1986  Order. 
These  sheets  set  forth  forms  of 
transportation  agreements  f(»  firm  and 
intemiptible  service  under  Tninkline's 
Rate  Schedule  PT.  Trunkline  has  also 
revised  Original  Sheet  No.  ft-BR  to 
eliminate  a  provision  in  paragraph  6.6(b) 
which  provided  for  collection  of  interest 
on  late  payments  at  the  Citibank  prime 
rate  and  states  that  the  measurement  of 
such  interest  shall  be  at  an  average 
prime  rate  computed  in  a  manner 
consistent  with  the  Commission's 
regulations. 

Trunkline  has  requested  waiver  of  the 
provisiona  of  the  October  15, 1986  Order 


regarding  the  time  in  which  this  filing  is 
to  be  made  so  that  these  filed  tariff 
sheets  may  be  acoepted. 

Any  person  deriring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Wasington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  28, 1986.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Phmib, 
Secretary. 
[FR  Doc.  88-26529  Filed  11-24-86;  8:45  am] 

BILUNO  CODE  n^7-0\-lt 


(Docket  No.  RP87-19-000] 

Texas  Eastern  Transmission  Corp.; 
Proposal  Changas  in  FERC  Gas  Tariff 

November  19, 1986. 

Take  notice  that  on  November  14, 
1986,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered 
for  filing  First  Revised  Sheet  No.  46  and 
Original  Sheet  No.  46A  to  its  FERC  Gas 
Tariff.  Fourth  Revised  Volume  No.  1. 
The  revised  tariff  sheets  reflect  a  change 
other  than  in  rate  level,  as  defined  in  18 
CFR  154.63. 

Texas  Eastern  states  that  the  revised 
tariff  sheets  are  being  filed  in  order  to 
conform  the  applicability  and  character 
of  service  under  Texas  Eastern's  SS 
Rate  Schedule  to  that  required  as  a 
result  of  the  Commission's  order 
authorizing  abandonment  of  the  Staten 
Island  LNG  facility  used  in  conjuction 
with  providing  the  SS  service,  issued  in 
Texas  Eastern  Transmission 
Corporation.  Docket  No.  CP85-859-000, 
35  FERC  61.061  (1986).  The  revised  tariff 
sheets  provide  that  service  under  Rate 
Schedule  SS  may  be  subject  to 
interruption  for  curtailment  on  a  pro  rata 
basis  as  a  result  of  the  destruction  and 
abandonment  of  the  LNG  facility.  The 
duration  of  the  proposed  revisions  is 
limited  to  the  perioid  that  elapses  prior 
to  the  date  on  which  the  capacity  lost  by 
virtue  of  the  destruction  of  the  LNG 
facility  is  restored  to  Texas  Eastern's 
system. 

Copies  of  the  filing  were  served  upon 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedures.  AH  such 
motions  or  protests  should  be  filed  on  or 
before  November  26, 1B86.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretory., 

(FR  Doc.  86-26532  Filed  11-24-86;  8:45  am) 
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Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Open  Meeting 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advisory  Panel 
(HEPAP). 

Date  and  Time:  Monday,  December  15, 
1986,  9:00  am-6:00  pm;  Tuesday.  December  16, 
1986,  9:00  am-4:00  pm. 

Place:  Fermi  National  Accelerator 
Laboratory,  Batavia,  Illinois  605ia 

Contact:  Dr.  P.K.  Williams,  Executive 
Secretary,  High  Energy  Physics  Advisory 
Panel,  U.S.  Department  of  Energy,  ER- 
221:GTN,  Washington.  DC  20545.  Telephone: 
301/353-4829. 

Purpose  of  Panel 

To  provide  advice  and  guidance  on  a 
continuing  basis  with  respect  to  the  high 
energy  physics  research  program. 

Tentative  Agenda 

Monday,  December  15. 1966 

— Discussion  of  the  FY  1987  Budget  for 

the  National  Science  Foundation 

Elementary  Particle  Physics  Program 
— Discussion  of  the  FY  1987  Budget  for 

the  Department  of  Energy  High  Energy 

Physics  Program 
— Discussion  of  Networking  Computers 

for  High  Energy  Phyaics 
—Discussion  of  a  Possible  Subpanel  on 

the  Role  of  Univositles  in  High 

Energy  Physics 
—HEPAP  Review  of  Fermilab 


Fftdetal  Rector  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Notices 


42821 


Tuesday,  December  16, 1986 

— Discussign  of  International 
Conference  on  Future  Accelerators 
Planning  Meeting  in  Budapest. 
Hungary 

— Status  Report  on  Non-Accelerator 
Particle  I^ysics  Funding 

—Report  on  US/PRC  Cooperative 
Program  in  High  Energy  Physics 

— ^Furture  EMscussien  of  Foregoing  Items 

Public  Participation 

The  meeting  is  open  to  the  public.  The 
Chairperson  of  the  panel  is  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  the 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 


reasonable  provision  will  be  made  tn 
include  Oie  presentation  on  the  agenda. 

Minutes 

Available  for  public  review  and 
copying  at  the  Public  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  EJC  between  9:00  a.m.  and 
4.-00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  November  20. 
1986. 

).  Robert  FrankUn, 

Deputy  Advisory  Committee  Management 
Office. 

[FR  Doc.  86-26572  Filed  11-^4-86:  8:45  amj 
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Office  of  Hearings  and  Appeals 

Cases  FHed  Weeic  of  October  10 
Througti  Octot>er  17, 1986 

During  the  Week  of  October  10 
through  October  17, 1986,  the  appeals 


and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  wnll  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  «vritten  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
service  of  notice  is  deemed  to  be  the 
date  of  publication  of  this  Notice  or  tlie 
date  of  receipt  by  an  aggrieved  person 
of  actual  notice,  whichever  occurs  first. 
All  such  comments  shall  be  filed  with 
the  OfBce  of  Hearings  and  Appeals, 
Department  of  Enei^gy,  Washington,  DC 
20585. 

Gaorge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  14. 1988. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

CWeek  o<  Oct  10  through  Od  17,  1906] 


Data 


Oct  15,  1966.. 
Do 


Mitchetl  Fuel  Co.,  Inc.,  South  WMwr,  CT 
imri  Po«»er  Corp.,  Monlicello.  NY 


No. 


KEE-007S 


KEE-0076 


Typeol  mbmasion. 


Excaption  to  the  reporting  reqiarsmanti.  N  granted:  MMctMl  Fuil  Co.,  mc. 

would  not  ba  laquirad  to  He  Form  EIA-782B,  "RaaeNar/Rolaiars'  Monthly 

SalaaRapoa" 
Excapkon  to  Iha  reporting  raquvamann.  N  granted:  mna  Power  Corp.  would 

not  ba  raquirad  to  He  Form  EIA-782B,    "Reealer/Ratailar*'   Monthly 

Petatauni  Product  Salaa  Raport" 


Refund  Applications  Received 

(Week  of  Oct  10  to  Oct  17,  19661 


Daterscaived 


10/14/86  ...- 

10/14/86 

10/14/86 

10/14/86 

4/28/86 

4/14/86 

10/14/86 

10/14/86 

10/06/86 

10/15/86 

10/15/86 

10/15/86 

10/14/86. 

10/06/86 

10/14/86 ..,._ 

10/14/86 

10/14/86 

10/14/86 

10/10/86 

10/10/86 

10/10/86..-.. 

10/09/86 

10/09/88 

10/15/86 

10/15/86 

10/15/86 

10/15/88 

10/15/86 

10/15/86 

10/15/86 

10/15/86. 

10/15/86 

10/15/86. 

10/15/86 

10/16/86 

10/17/86 


Name  o(  refund  procaedmg/name  of  rebnd  applicant 


Gul/CWr  G.  Raid - _ 

Conoco/Orockan  Conooo  Sanice 

Farstad/Baira  Truck  Slop _.. 

Dak»/North  Canlnl  Pubic  Sannoe  Con^MMiy.. 

MotoH/Penn  01  Company __... 

Mobil/Mkl  American  Energy  Corp __ 

Cement  TranM  Compwiy „. 

Foea  Marltima  Company.. 


Nonhaait  Petroleum/George  E  Wanan  Corporation.. 

Defenaa  Logiaiica  Agency _ 

Long  Mwd  Rail  Road _ 

(-and  Uaa  Corporatton 

Greater  Roanoke  Tranait  Co _ 

Sigmor/Valero  Refining  •  Mwketing  Company.... 

Gulf/Port  Henry  Oil  Corp._ 

Gulf/Santor  Oil  Co.,  Inc _._ 

GuM/LowvHe  Oil  Co.,  hie _ 

GuH/AJ.  Ahraiw  A  Son 

Quif/Tuckar't  Grocery _ _ _ _ 

Gulf/Hokday  Inn  Qull.._ 

GuM/McLaighkn'e  QuH „ 

GuH/Oly  of  Houaton.  Taxai.._ _ „... 

QM/YtHom  Cab  Co.  of  Shravepoa  mc _ 

Gull/LarTy  J.  Hwpar _. 

LARtXWflio  Viala  Oil  Ltd _. 

Baacon/Ca*  Ot  Company 

QuM/Arkanaaa  Electric  Cooperative,  hic 

Tanrwco/Banlon  Oil  Senica,  Inc „ 

Tannaco/Louia  Slultt,  Jr..  Inc _ 

Tannaco/Ctouaa  01  of  Oark,  AL,  mc __ 

Tanneco/Ryan'a  Jet  Gas,  mc 

Datao/Great  PWne  Gat __ _ 

Marina/BMy  Lawaon _ 

Marina/McColkjm  Service  Station.. 

Southern  Towing  Company _ 

Hampton  a  BranchviNe  Railroad  Company 


Case  No. 


RF25»-7 

HF220-422 

RFa61-6 

RF246-5 

RF22S- 10273 

RF225-1027S 

HF271-31 

RF271-30 

RF264-1 

RF272-1 1 

RF272-10 

RF272-9 

RF272-8 

RF242-21 

RF40-3494 

RF40-34g3 

RF40-3492 

RF40-3491 

RF40-3490 

RF40-3489 

RF40-3488 

RF40-3487 

RF40-a4a8 

RF2S»-8 

RF1 12-199 

RF236-75 

RF40-^95 

RF7-147 

RF7-14e 

RF7-149 

RF7-150 

RF246-7 

RF2S7-8 

RF257-9 

RF271-32 

RF271-33 


JMMfaf 
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a 

Refund  Appucatkons  Receiveo— Contiaued 
(W«k  af  Oct  to  to  Oct  17. 1IM} 


RQ2S1-32a 
RF272-W 

mzn-v 

BF27a-14 

nnzs-ioMeto 

RF22S-t03a5 
-4  RF2Sa-1561  to 

RFCW-1» 
RF266-12 
RF270-145  to 

RFZTO-aa 


(FR  Doc  85-28573  Filed  ll-ZMB;  845  aoij 
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Issuane*  Of  Propoaed  DacWons  and 
Ordara.  Waak  of  Oelobar  6  Througt) 
Octobar  10, 1986 

DuriBg  the  week  of  Ockdier  6  through 
October  10. 1986,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234.  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  Monday  through 


Friday,  between  the  hours  of  1:00  p.m. 
and  5.-00  p.m.,  except  federal  holidays. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  14, 1988. 

Baribault  Oil  Compaay,  Inc..  Oakville,  CT. 

KEE-0062 
ScotRick  Corporation,  Clinton,  CT,  KEE-0063 

Baribauh  Oil  Co..  Inc.  and  ScotRidc 
Corporation  each  filed  an  Appiicaticxi  for 
Exception  in  which  the  firm  sought  relief  from 
its  obligation  to  submit  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  applicants'  requests,  the  DOE 
found  that  the  firms  failed  to  demonstrate 
that  they  were  particularly  adversely  affected 
by  the  requirement  that  they  file  the  Form. 
Accordingly,  on  October  6. 1986.  the  DOE 
proposed  that  exception  relief  be  denied  to 
both  firms. 

Doniehon  Oil  Co.  Inc.,  Danielson,  CT,  KEE- 
0061 

Danielson  Oil  Co..  Inc.  filed  an  Application 
for  Exception  in  which  the  firm  sought  relief 
from  its  obligation  to  submit  Form  EIA-7e2B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  applicants'  requests,  the  DOE 
found  that  the  firm  failed  to  demonstrate  that 
it  was  particularly  adversely  affected  by  the 
requirement  that  it  file  the  Form.  Accordingly, 
on  October  6, 1986.  the  DOE  proposed  that 
exception  relief  be  denied. 

Molo  Oil  Company,  Dubuque,  lA,  KEE-0060 
Molo  Oil  Company  filed  an  Application  for 
Exception  from  the  requirement  to  file  Form 
EIA-782B.  entitled  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales  Report." 
On  October  7, 1986.  the  Department  of  Energy 
issued  a  Proposed  Dedsion  and  Order  which 
determined  that  the  exception  request  should 
be  denied. 

[FR  Doc.  86-26575  FUed  11-24-86;  8:45  am} 
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laauanca  of  Propoaed  Daclsion  and 
Ordar,  Weak  of  October  13  Through 
October  17, 1986 

During  the  week  of  October  13 
through  17, 1986,  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 


Appeals  of  the  D^artment  ot  Euagy 
with  regard  to  an  applicatioB  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  prooee^ngs  (10  CFR 
Part  205,  Subpart  D),  aiQr  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  m  final 
form  may  file  a  written  notice  of 
objection  vtrithin  ten  dajrs  ot  service.  For 
purposes  of  the  procedural  regulations, 
tfie  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regtilations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  prcqrased  dedsion  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  |HV>ceeding  involving  the 
exception  matter. 

Cc^Mes  ctf  the  full  text  of  this  proposed 
decision  and  order  are  atvailable  in  the 
Public  Refermce  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  pan.  and  5:00  p.m.,  except 
federal  holidays. 
Gaorg*  B.  Bmnay, 
Director,  Office  ofHeoringa  and  Appeals. 

November  14. 1986. 

Louisiana  Crude  OH  and  Gas  Co..  New 

Orleans,  Lomeiane,  Dee~Z130,  Crude  Off 
Louiaiaaa  Crade  Oil  &  Gas  Company  filed 
an  Application  for  Bxception  from  the 
provisions  of  0  CFJR.  S 150354  and  10  CJJR, 
SS  212.73.  212.74.  The  exception  request,  if 
granted,  would  permit  Louisiana  Crude  Oil  & 


Pederal  Ragbter  /  VaL  51,  Na  227  /  Tue«day,  No¥eimber  25.  MBB  /  Notices 


Gas  Congjiany  to  receive  retroactive 
exceptnw  refaf  from  4)e  Maudalury 

MTt  tkiM^  Ai«Ht  Iflorr.  Oa  Ootaher  M, 
19011  «he  DqMtmnft  of AM«y  temd  « 
Piarani  Qtdmma  amd  (Mm  whiEh 
tentatively  ooaobided  Aat  thecxoeplkm 
request  should  i>e  denied. 

[FK  Dk.  l»-.2Bi7»  POfld  tl-M^M;  acts  m} 


DuTB^  the  week  of  October  27 
through  October  31. 1986.  the  pcopesed 
decision  aiid  order  siuomadzed  below 
was  issued  by  the  Office  of  Hearings 
and  Ai^eals  of  the  DepuetJOBoi  of 
Energy  vn&  regatd  to  an  apiiJicatian  for 
exception. 

Under  die  |>rocedural  regulations  that 
apply  to  exception  prooeedk\gs  [10  CFR 
Part  205,  Subpart  DX  any  person  who 
win  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedunl  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  tlus 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

Hie  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  tiie 
exception  matter. 

Copies  of  the  fidl  text  of  tfiis  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  2058S, 
Monday  through  Friday,  between  Qie 
hours  (rf  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays. 
November  14, 19M. 
Gaorge  B.  Breznay. 
Director^  Office  of  Hearings  and  Appeals. 

Lockheed  Air  TetminaL  lac„  Bur  bank,  CA. 
KEE~0050,  Reporting  Baquiremeats. 
Lockheed  Air  Texminal.  loc.  filed  «■ 
Application  {or  Exoeptioa  from  tlie 


requiremeat  to  file  Fonn  EIA-782EI,  gntitled 
"ReBelleraffRetaiiers'  Monthly  Petroleum 
Proonct  Sales  Report.   On  October  It,  1900, 
the  DqMitaMfl*  ofliiiergy  i«iue<  •  Rtoposed 
DeciHOB  and  Oder  wUdi  dctenBiaad  4ul 
the  eaaoffHatk  isfueat  alioald  be  deaied. 

[Fit  Dec.  8»-aS577  PHed  11-24-66:  «:4S  am) 


OblMliMi  r«  RrapOMd 
Orders  Fiiad  for  tteMriod 
gspismbsr  22  ThuoMflh 
1«M 


2< 


Duripg  the  period  of  September  22 
through  October  2^  1988,  the  notice  of 
objection  to  the  proposed  remedial  order 
listed  in  the  Appendix  to  this  Notice 
was  filed  with  the  Office  of  Heariqgs 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceetfing  tiie  Department  of 
Eneigy  wiH  conduct  concerning  the 
proposed  remedial  order  described  in 
the  AppencKx  to  this  Notice  ranst  file  a 
request  to  participate  pufsaont  to  10 
CP9.  ae.l94  wifliHi  20  days  after 
pubbcatioii  of  tlHB  Notioe.  The  Office  of 
Hearings  and  Appeak  wfll  tlien 
defemaiae  fliose  persons  who  may 
particulate  on  an  actrve  bans  in  llw 
proceei^ng  and  wiU  iwepare  an  official 
servKe  list,  sidiicfa  it  will  mail  to  aU 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  hst  as  noo- 
participants  for  good  cause  shown. 

AU  requests  to  participate  in  this 
procaeding  shoald  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washii^ton,  DC 
20585l 

Geoifa  B.  Bncoay. 

Director,  Office  ofHeariagB  aadAppeaia. 
Novmber  14, 1988. 

Mt.  Airy  Refining  Co.,  et  al  CindnnatL  OH, 
KRO-0320.  Crude  Oil 

On  October  21. 1SB&  Mr.  Aky  Refining  Co., 
13715  Chelwood  Place.  Houston.  Texas: 
William  P.  Boswell.  8805  Camargo  Club 
Drive,  Cincinnati.  Ohio  4S243;  W.  Luke 
Boswell,  4790  Barley  ffifle  Drive,  Cmctnneti, 
Ohio  4S243:  Lkidaay  B.  McLaaa.  7407  Star 
Key  Rood.  Plcaiaat  Plain,  Otao  451S2:  David 
P.  BosweU.  Route  5,  Box  W.  Priest  River. 
Idaho  B3B5a:  P.  Wilson  Boswell  11.  Route  L 
P.O.  Box  405A,  Priest  River,  Idaho  83856:  and 
Ellen  W.  BoBwelL  2S31  Waterside  Drive, 
Washinghm,  D.C.  20006  filed  a  Notice  of 
ObjectioD  to  a  Proposed  ReiBedial  Order  die 
DOE  Econoaiic  R^atatorjr  Adainisltatiaa 
issued  to  Mr.  Aiiy  et  al.  oa  Septanber  24. 
198a  On  October  27.  ia8&  the  State  of 
California  also  filed  a  Notice  of  Objection  to 
this  PRO.  In  the  PRO,  the  ERA  found  that 
during  the  period  June  1977  to  November 
1977,  Mt.  Airy  improperly  reported  its  crude 
oil  receipts  on  its  Refiners  Monthly  Reports. 


Acccoding  to  the  PRO.  these  violationB 
totalled  $1,833^05.34. 

[FB  Ooc  •S-jesr4  RM  n-24-OCk  0345  amj 
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eOEMCV:  Office  of  Heariqgs  and 
Appeals.  Department  of  Eoeigy. 


ACTKMtNtdiceofI 
Special  Refaed  Procedures. 


:  The  Office  off  IfeariBes  and 
Appeab  of  the  Departmeat  of  Itaecgy 
anneuKes  the  prooedmes  for 
disburseauat  drS2D4iB2Sul4  oiitained  as 
a  eesrit  ef  a  Conaeat  Otader  wUdi  Ac 
DCK  entered  iolo  with  flerta  Oil 
MaiketiiigCarpan1ifln.a  reseller- 
retailer  of  cnde  oil  and  lefined 
petroirii  products  located  ia  Bevedy 
Hills,  Califonia.  The  nmey  is  being 
held  ia  escrow  SoUowii^  the  aettiement 
of  enforoeBsent  praceeiSngs  broaght  by 
the  DOB'S  Eooaomk  Begulatofy 
Adminiatration.  — 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  tiie  Perta  consent 
order  funds  associated  with  the  firm's 
alleged  petroleum  product  overchai;ges 
must  be  filed  in  duplicate  and  must  be 
received  within  90  days  of  publication  of 
this  notice  in  the  Federal  Re^ster.  All 
applications  should  refer  to  Case 
Number  HEF-0148  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 


FOR  FWrTMER  MFOMMATIOII  CONTACn 

Walter  J.  Manilk),  Office  of  Hearings 
and  Appeals.  Department  of  Energy, 
1000  independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  2SZ-6602. 

SUPFtEMENTARY  INFORMATION:  In 

accordance  with  §  205.2821c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c],  Notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
Consent  Onler  mtered  into  by  the  DOE 
and  Perta  Oil  Marketing  Corporation 
[Perta]  which  settled  all  claims  and 
disputes  between  Perta  and  the  DOE 
regarding  the  firm's  compiianoe  with  the 
DOE  price  regulations  during  the  period 
August  1, 1973,  through  January  28, 1981 
(consent  order  period).  A  Proposed 
Decision  and  Order  tentatively 
establishing  lefiuid  procedures  and 
soliciting  comments  &om  the  public 
coDcenuag  the  distribution  of  the  Perta 
consent  order  fiiods  was  issued  on  }iine 
18, 1965.  50  FR  20611  Uune  27, 1985). 
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The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  funded  byPerta 
pursuant  to  the  Consent  Order.  The  DOE 
has  decided  to  divide  the  consent  order 
funds  into  two  pools:  one  for  crude  oil 
and  one  for  reflned  petroleum  products. 
The  $69,802.04,  plus  accrued  interest, 
associated  with  Perta's  alleged  crude  oil 
violations  will  be  distributed  according 
to  the  DOE'S  Statement  of  Modified 
Restitutionary  Pohcy  in  Crude  Oil 
Cases.  See  51  FR  27899  (August  4, 1986). 
The  balance  of  the  consent  order  funds 
will  be  distributed  to  the  five  first 
purchasers  which  the  EKDE's  audit  of 
Perta  indicated  may  have  been 
overharged  in  their  purchases  of  Perta 
refined  petroleum  products,  provided 
that  each  files  an  Application  for  Refund 
and  adequately  demonstrates  injury. 
Applications  for  Refund  will  also  be 
accepted  from  first  purchasers  and 
downstream  customers  not  identified  by 
the  DOE  audit.  In  order  to  receive  a 
refund,  an  unidentified  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  of  Perta  refined 
petroleum  products  and  to  demonstrate 
that  it  was  injured  by  Perta  pricing 
practices.  A  downstream  purchaser 
must  also  submit  the  name  of  its 
immediate  supplier  and  indicate  why  it 
believes  the  products  were  originally 
sold  by  Perta.  If  valid  claims  exceed  the 
petroleum  product  funds  available  in  the 
escrow  account,  all  refunds  will  be 
reduced  proportionately. 

As  the  accompanying  Decision  and 
Order  indicates,  Applications  for  Refund 
may  now  be  filed  by  customers  that 
purchased  Perta  refined  petroleum 
products  during  the  consent  order 
period.  Applications  will  be  accepted 
provided  they  are  filed  in  duplicate  and 
received  no  later  than  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register.  The  specific 
information  required  in  an  Apphcation 
for  Refund  is  set  forth  in  the  Decision 
and  Order. 

Dated:  November  12, 1986. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

November  12. 1986. 

Name  of  Firm:  Perta  Oil  Marketing 
Corporation. 

Date  of  Filing:  October  13, 1983. 

Case  Number:  HEF-0148. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 


(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  On  October  13. 
1983,  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Consent  Order  entered  into  with  Perta 
Oil  Marketing  Corporation  (Perta).  This 
Decision  and  Order  contains  the 
procedures  which  OHA  has  formulated 
to  distribute  the  funds  received  pursuant 
to  that  Consent  Order. 

I.  Background 

Perta  is  a  "reseller-retailer"  of  crude 
oil  and  refined  petroleum  products  as 
that  term  was  defined  in  10  CFR  212.31. 
and  is  located  in  Beveriy  Hills. 
California.  A  DOE  audit  of  the  firm's 
records  revealed  possible  violations  of 
the  Mandatory  Petroleum  Price 
Regulations.  10  CFR  Part  212.  Subpart  F. 
A  Notice  of  Probable  Violation  issued  to 
Perta  on  May  9, 1979,  alleged  that  during 
the  period  from  August  1, 1973.  through 
January  27. 1981,  Perta  committed 
possible  pricing  violations  amounting  to 
$1,858,143.32  with  respect  to  its  sales  of 
crude  oil  and  refined  petroleum 
products. 

In  order  to  settle  all  claims  and 
disputes  between  Perta  and  the  DOE 
regarding  the  firm's  compliance  with  the 
DOE  price  regulations,  Perta  and  the 
DOE  entered  into  a  Consent  Order  on 
July  1, 1981.  The  Consent  Order  refers  to 
ERA'S  allegations  of  overcharges,  but 
notes  that  there  was  no  finding  that 
violations  occurred.  The  Consent  Order 
also  states  that  Perta  does  not  admit 
that  it  violated  the  regulations. 

Under  the  terms  of  the  Consent  Order, 
Perta  agreed  to  make  refunds  amounting 
to  $250,000  as  follows:  First.  Perta  was 
to  directly  refund  $60,720  to  Pacific  Gas 
and  Electric  Ca;  second,  in  order  to 
make  restitution  to  certain  wholesale 
purchasers,  Perta  was  required  to 
deposit  $189,280  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  the  DOE.  Perta  deposited  this 
amount,  plus  interest  of  $15,345.14.  on 
November  30. 1S81.  This  Decision 
concerns  the  distribution  of  the 
$204,625.14  received  from  Perta,  plus  the 
interest  that  has  accrued  on  the  escrow 
account.'  , 

'  As  of  October  31. 1986.  the  total  value  of  the 
escrow  account  wat  $323,646.53. 


On  June  18. 1985,  a  Proposed  Decision 
and  Order  (PD&O)  was  issued  which  set 
forth  a  tentative  plan  for  the  distribution 
of  refunds  to  partidB  that  were  injured 
by  Perta's  alleged  violations  in  its  sales 
of  crude  oil  and  refined  petroleum 
products.  50  Fed.  Reg.  28611  (June  27. 
1985).  The  PD&O  stated  that  in  order  to 
recompense  partiel  that  were  injured  by 
Perta's  alleged  violations  of  the  DOE 
regulations,  we  would  rely  in  part  upon 
the  information  developed  by  ERA  in  its 
audit  of  the  firm.  Ste.  e.g.,  Marion  Corp., 
12  DOE  H  85.014  (1984)  [Marion).  With 
this  type  of  material,  a  reasonably 
precise  determination  can  be  made  as  to 
the  identity  of  possibly  overcharged 
parties  as  well  as  the  level  of  any 
alleged  overcharges.  At  the  same  time, 
we  recognized  that  there  may  have  been 
other  purchasers  that  were  allegedly 
overcharged  during  the  consent  order 
period  but  which  were  not  identified  by 
the  ERA  audit.  The  PD&O  stated  that 
these  purchasers  would  also  be  eligible 
to  claim  a  portion  qf  the  consent  order 
funds. 

A  copy  of  the  PDftO  was  published  in 
the  Federal  Register  and  comments  were 
solicited  regarding  the  proposed  refund 
procedures.  In  addition,  a  copy  of  the 
PD&O  was  mailed  to  Perta  as  well  as  to 
each  purchaser  identified  in  the  audit 
file.  Comments  were  submitted  on 
behalf  of  the  Controller  of  the  State  of 
California  and  by  the  Attorney  General 
of  Texas. 

The  comments  filed  by  the  Attorney 
General  of  Texas  concern  the  n)&0's 
proposal  for  effecting  restitution  for 
Perta's  alleged  crude  oil  violations. 
Since  the  PD&O  was  issued,  the  DOE 
has  formulated  a  new  policy  with 
respect  to  refund  proceedings  involving 
alleged  crude  oil  violations.  The  portion 
of  the  escrow  funds  attributable  to 
alleged  crude  oil  violations.  $69,802.04, 
will  be  distributed  according  to  the 
DOE'S  Statement  of  Modified 
Restitutionary  Poliqy  in  Crude  Oil 
Cases.  See  51  Fed.  Reg.  27899  (August  4. 
1986).  The  remainder  of  this  Decision 
sets  forth  the  procedures  for  distributing 
refunds  involving  Perta's  alleged 
overcharges  in  it  sales  of  refined 
petroleum  products.  Accordingly,  the 
procedures  described  in  Section  II 
below  concern  the  distribution  of 
$134,823.10.  plus  the  accrued  interest 
associated  with  this  sum. 

The  conunents  filed  on  behalf  of  the 
Controller  of  California  concern  the 
distribution  of  any  ftmds  remaining  after 
refunds  have  been  made  to  injured 
parties.  In  disposing  of  any  residual 
petroleum  product  funds,  we  will  act  in 
accordance  with  the  provisions  of  the 
recently  enacted  Petroleum  Overcharge 
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Distribution  and  fieititalioB  Act  ol  1866. 
See  H.R.  5300,  Title  III,  flSth  Co^,  2d 
Sess..  132  Cong.  Rec.  H1131»-21  {daily 
ed.  October  17, 1986). 

II.  Refund  Procedures 

The  general  guidelines  which  OHA 
may  use  to  formulate  and  implement  a 
plan  to  distribute  funds  received  as  the 
result  of  a  Coasent  Order  are  set  forth  in 
10  CFK  Part  20Sw  SubiMrt  V.  For  a  more 
rf^sited  discussion  of  Sabpart  V  and  tfie 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds  nbtdinnd  as  part  of 
settlement  agreements,  see  Office  of 
EnforcemeaL  9  DOEfSSJOl  (1981);  and 
Office  of  Enforcement,  8  DOE  |  S2,597 
(1981)  [Vickers]. 

A.  Refunds  to  Identified  Purchasers 

In  the  DOE'S  audit  of  Perta.  ERA 
idnntified  five  first  purdiasers  as  having 
been  allegedly  overohaised  ia  their 
purchases  of  Perta  refined  petroleum 
products.'  As  in  previous  cases,  the 
funds  in  the  escrow  account  -wriH  be  vmd 
to  nake  refands  to  0)  4ie  first 
porcfaasers  identified  m  the  atufit  that 
satisfactorily  demonstrate  that  they 
were  injured  by  the  alleged  overcharges, 
(ii)  other  injured  first  purchasers,  and 
(Ui)  snbsequeat  r^Mrchaiers  that  can 
also  show  injury.  See,  e.g..  Bob's  OH  Co.. 
12  DOE  \MSjaM{taa4i;£UGkmdt  OH 
Company.  12  DOB  1  &5.1S0  (IDM).  Tba 
Appendix  to  Hub  DeoisioD  liali  Ae 
oaiaes  and  addreases  of  tibe  Bnt 
puidusers  iikntified  in  the  audit  along 
with  the  akares  of  the  laetroleum  janaduct 
escrow  funds  aUotted  to  each  l^  ERA.* 

Ideotificatian  of  Ikst  puniuaera  is 
only  the  first  st^  in  tke  distoibHtian 
process.  We  must  also  consider  whetfaer 
these  claimants  were  injured  or  were 
able  to  pass  through  the  alleged 
overcharges.  In  order  to  be  ^gible  to 
receive  a  refund,  all  claimants  will  Inre 
to  file  an  application  and,  wt^  the  tlnee 
exceptionfl  diecuaaed  below,  t/hcm  the 
extent  to  which  they  were  iniored  by  Hm 
allpgpH  overchacgea.  To  the  pvtpnt  that 
any  firm  can  establish  injury,  it  will  be 
eligible  for  a  share  of  tbe  consent  > 
funds. 


'ERA  alleged  QuSfierta  committed  two  types  al 
overcharges  with  respect  Is  Its  sales^TeRned 
petroleum  prodads.  Ran.  H)A  * 
received  gnaier  Ikmm  i 
price  in  certain  sales  of  residual  taal  alL  ta  i 
ERA  maintained  that  Perta  improperly  changed  the 
credit  ierms  which  it  extended  to  five  of  its 
curtumei  B,  thus  uici  easing  their  interest  costs. 

*The^iere«rftheesBwwfaid>MBg<>edtne»ch 

firmtialwJ  Im  Am  Affrntidj*  rifSTMBtsTII  |isminl 

of  the  amount  «M]h  Sbb  isins  rtllije^tr  ""wsi  he^gsil 
This  is  consiaicni  with  the  lanns  of  the  rnnfypt 
Order,  Which  seMkd  fsrns  peicanft  of  tiie  tetal 
amount  of  overdiarges  rftaged%i<he  —at.  The 
firsu  Bay  sMbnit  iatenalin  te  A«v  IkM  tey 
should  aooaiiie  ref Hds  isifar  .Ihaa  4kaac  iaittratnd 


in  tbis  case  we  will  adopt  two 
rebuttable  presimiptions  as  well  i 
fiadioei  regBV^ng  inimy.  Tkeae 
prmanpMMii  and  fiadings  baws  been 
used  in  many  previous  special  refand 
cases.  We  will  presume  that  puicbnen 
of  Perta  petroleum  products  that  are 
claiming  small  refunds  ($5,000  or  less, 
excluding  accrued  interest)  were  injiu«d 
by  the  alleged  overcharges.  In  the 
absence  of  conyflling  mnlerial,  we  will 
also  presume  that  spot  purchasers  were 
not  injtu^d.^  In  addition,  we  find  that 
end  usars  or  alttmate  coasuoers  of  I^eita 
petroleum  products  svbose  hasirm 
opemtens  are  flnreinted  fts  (be 
petraleoni  iodastay  were  infved  by  tbe 
alleged  overcharges.  Finally,  we  wffl  not 
reqtiire  a  detailed  demonstration  of 
injury  from  regulated  utilTties  or 
agricultural  copperatives  thai  purchased 
Perta  petnleum  products  and  passed 
the  aUeigad  overcbai^es  associated  Motk 
those  products  tbrai^  to  tbeir  end-nser 
members.  Prior  OHA  decisions  provide 
toftbebnaeanf 
I  and  findmgs.  Ef., 
feteiatat  Petroleam.  Inc.,  13  DOE 
185,191  at  88,508-10  (1986).  The 
rationale  for  their  use  was  also  fully 
explained  in  the  PD&O.  SO  FR  26811  at 
2eBi»^4  (|ne  27,  IMS;.  Itese 
presiunptions  and  findings  anil  penul 

rlnimnnto  |q  apply  lOT  rofiifiHa  ]yil]u)|jt 

incurring  disproportionate  expenses  and 
vtrill  eMUe  OHA  to  coiBider  Ibe  R&wl 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

A  refiner,  reseller  or  retailer  that 
claims  a  refund  in  excess  of  SSJXX)  wiQ 
be  retjuired  to  document  its  injiuy. 
Whfle  there  are  a  variety  of  methods  by 
which  a  daiBaant  might  nuke  Bocb  a 
showing,  it  is  generally  required  to 
demonstrate  {i)  that  it  maintained  a 
"bank"  of  anrecovered  in(»«ased  costs, 
and  {u^  tkal  matia*  oonditians  did  not 
pentit  itto  pass  on  tin  iocreaaed  coats 
to  its  custoBiecs  in  the  famiof  liigber 
prices.* 


*The««eard  m  this  pwoeedwig  leteels 4ha< 
Venture  Trading  (Venture)  made  only  spot 
purchases  kma  Perle.  Venture  will  jiot  be  «li|^bde 
for  a  refund  unlesa  it  preseati  evidence  that  rtfbuts 
aie  spot  pvnnaaer  pvesunptMii.  mi  genaral,  a  spot 

were  naocssaiy  im  ■sintaia  aawiias  to  I 
purchasers;  and  (ii)  ft  was  forced  tyjnaihel 
conditions  to  resell  the  product  at  a  Imb  thai  was 
notaitiaiHiiMtly  racaipad. 5ae.  aa-.  I 
Inc/MoWOUCas^.  MOaB|Sfia70>(MHt. 

*  *if  — ir  faAtd  in  thr  mnO  natilrf  itiaallars  and 
retailef*.  Toners  were  able  to  bank  unrecouped 
noapwdudtnasiiariisaaw  SSPaAaia  ■Sllal 
JMO  flaaa  ST.  ISM).  Theiefaaa.  a  mAmt  aMsavlSag 
to  prove  injaiy  «n  naanf  rlian  «ath  tm  nMnpnd  cradit 
term  violsfion  will  have  to  demonstiatc  that  it 
maintaiBedahaBfcc^inCTcarvendiiiutasudnon- 
product  costs,  la  Sw  fDaO,  we  atoeaased  nw 
nathod  hy  aahidi  a  aasatiar  arielailar  • 


As  Stated  above,  we  tcoogsiae  Aat 
there  may  have  been  oiber  first 
paraaaen  not  ideiriiGed  bgr  tbe  EBA 
audit  as  well  as  downstieam 
purchaaers.  that  may  have  been  inisned 
by  Perta's  pricing  practices  during  tbe 
consent  ofder  pectod  and  wotdd 
tberefbie  be  cntided  to  a  portian  of  tbe 
consent  order  iimds.  U  additionel 
Beritorams  <iainiB  are  filed,  tne  wiM 
adjust  the  figans  lisied  ia  Ibe  < 
aooordiqgly.  Actoal  remands  wiM  be 
detenained  only  afler  analyains  ail 
appropriate  claims. 

Aa  in  prewnas  rases,  oriy  drnmi  far 
at  feaat^SwiM  be  pRKnaaad.  We  have 
found  Ifarangb  onr  eipeiienoe  in  prior 
refimd  cases  <b^  tbe  coat  of  pnioessinB 
rlaimi  itirsmiHrr  iiaiiili  iiiilnw  iftlii 
the  benefits  or  reatilinian.  See  e.^  Man 
Oi^  Ca,  «  DGE  |a25<l  <1MZ}.  ^iee  dbo 
10  CFR  205.2ai(b). 

nL  AppKcaGons  for  Refund 


We  bare  detenmed  tbat  by  asK^  tie 
prooednres  deaoilsed  above,  we  can 
distribnte  fhe  i^rta  consent  order  lands 
as  equiii^ly  and  effidendy  as  poad^ 
Axxsndi^y,  we  wiM  now  accept 
Appbcatians  far  Refimd  from,  finns  that 
pnrebased  Berts  refined  petroieum 
pradncts  between  Angast  1. 1973.  and 
Jaanary  28i,  1981.  As  we  proposed,  a 
portion  of  the  consent  onder  hinds  wiM 
be  distributed  to  the  firms  listed  ia  the 
Appendix  provided  that  tbey  file 
Applications  for  Refand  and  make  any 
necessary  demonstratians  of  inpvy.  We 
will  also  ^ant  refands  to  any  other 
paichasen  or  subseqaent  repurcbasers 
of  Perta  tefined  pMrnlf—  prodncts  tbat 
apply  far  refandb  aad  deannatrate 
injury. 

In  onder  to  receive  a  refand,  a 
claimant  identified  by  ERA  must  subnnt 
either  a  adiedule,  brofaen  down  by 
product,  of  its  nwntfaly  pnrcfaasei  of 
refined  petroieum  pnubicts  famn  Perta  or 
a  statement  verifyiag  tbat  it  parcbased 
refined  petraieua  products  from  Perta 
and  is  svillmg  to  rely  on  tbe  data  in  tbe 
audit  Be.  A  purchaser  not  identified  by 
ERA  will  be  required  to  provide  specific 
information  as  to  the  date,  place,  and 
vofame  of  Peita  petndema  prodocts 
parcbased  as  wdl  as  the  nane  of  tbe 


injury  wnh  i  espsLt  to  soni  an  afleged  .Knation. 
Howew-c  aiiioc  the  tawidealfcS  pwehaaersi 
seMlBBCiil  ahaaes  eaeeeifiat  SUBS  are  aefiBers.  Oat 
discuaaioo  will  not  be  recaiiatediieEe. 

Refiaers.  reseDers  or  retailers  thai  daim  a  refuad 
in  excess  of  SS.tJOO  but  whirfi  do  aOt  attempt  to 
establish  that  they  did  net  pass  thnagh  fhe  price 
increases  wiliW  eiigiWeWairfaadaf  iipSag.OOO 
withaut  mstring  a  detailed  rtnairaMtratinn  af  iniary . 
Firms  potentially  eHgtble  Ear  gceater  aefiinds  may 
chofise  to  tinrit  their  daims  toSS^OOO.  See  ViCkers.  B 
DOE  at  a5.3BS  Sm  afac  OKoe<f  ertJomemaBt.  W 
DOE  tSMH  at  SSISZ  («M«)  (JUa}. 
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firm  from  which  the  purchase  was  made. 
All  applicants  must  prove  injury  in 
accordance  with  the  presumptions  and 
findings  outlined  above. 

In  addition,  all  appUcations  must 
state: 

(1)  Whether  the  applicant  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding; 

(2)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund; 

(3)  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  any  DOE 
enforcement  proceedings  or  private 
actions  filed  under  section  210  of  the 
Economic  Stabilization  Act.  If  these 
actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refund 
is  pending.  See  10  CFR  205.9(d]:  and 

(4)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information. 

Finally,  each  application  must  include 
the  following  statement:  "I  swear  [or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
that  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  Case  No. 
HEF-0148  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Perta  Oil  Marketing 
Corporation  pursuant  to  the  Consent 


Order  executed  on  July  1, 1981,  may  now 
be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 


Dated:  November  12, 1986. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


Appendix 


First  purchaser 


Amorient  Petrol«um,   1920  Luggarway, 

Lor^  Beach,  OV  90813. 
ARCO    Petroleum    Products    Co.,    515 

South  Flower  Street,  Los  Angeles,  CA 

90071. 
Commonwealth  Oil  and   Refining  Co., 

Inc..  8626  Tesoro  Drive.  San  Antonio. 

TX  78217. 
Edgington  Oil  Co..  Inc..  2400  East  Arte- 

sia  Blvd..  Long  Beach.  CA  90805. 
Venture  trading*  9701    Wilshire   Boule- 
vard, Beverly  Hills.  CA  90212. 


Share  of 
settlement' 


$1,234.12 
5,188.13 

1.196.65 

125,876.18 
1.328.02 


Product  purchased 

and  type  of  violation 

alleged' 


Fuel  oil-credh.... 
Naphtha-credit.. 

Naphttia-credit.. 


Fuel  oil-prica... 
Fuel  oil-credit.. 
Fuel  oil-credK.. 


settlement 

share 
tveakdown 


$97,708.30 
28,167.88 


'  Not  including  interest  ttiat  has  accrued  on  the  escrow  account. 

*  A  firm  may  have  purchased  additional  products.  Violations  were  alleged  only  on  those  listed. 

»As  stated  in  the  txxiy  of  the  Decision,  Venture  Trading  was  a  spot  purchaser  of  Perta 
petroleum  products.  The  firm  will  not  be  eligible  for  a  refund  unless  it  rebuts  the  presumption  of 
norvinjury.  i  ■  '^ 


[FR  Doc.  86-26578  Filed  11-24-86;  8:45  am] 

BILUNG  CODE  6460-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-00073;  FRL  31 19-7] 

Biotechnology  Science  Advisory 
Committee,  Sii^committee  on 
Environmental  Release;  Open  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  open  meeting. 


summary:  There  will  be  a  2-day  meeting 
of  the  Biotechnology  Science  Advisory 
Committee's  Subcommittee  on 
Environmental  Release  to  discuss  the 
definition  of  environmental  release. 

The  meeting  will  be  open  to  the 
public. 

date:  The  meeting  will  be  held  on 
Thursday  and  Friday,  December  11  and 
12, 1986,  starting  at  9  a.m.  both  days  and 
ending  at  approximately  5  p.m.  on 
December  12. 

ADDRESS:  The  meeting  will  be  held  in 
Rm.  1112,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT! 

Elizabeth  Milewski,  Office  of  Pesticides 
and  Toxic  Substances  (TS-788), 
Executive  Secretary.  Biotechnology 
Science  Advisory  Committee, 
Environmental  ft'otection  Agency.  Rm. 


E-645.  401  M  St..  SW.,  Washington.  DC 
20460.  (202-382-2914). 

SUPPLEMENTARY  INfORMATION:  This 

open  meeting  is  being  held  to  discuss 
the  definition  of  environmental  release. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Dr.  Milewski  will 
provide  rosters  of  the  committee 
members  and  additional  information, 
upon  request.  A  nummary  of  the  meeting 
will  be  available  from  her  at  a  later 
date. 

Dated:  November  21. 1986. 
lohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  86-26697  Filed  11-24-86;  8:45  am] 

nujNQ  cooE  ssao-so-M 


[OPPE-FRL-3117-9] 

An  Open  Meeting  df  the  Advisory 
Committee  Negotiating  Regulations 
Governing  Major  ahd  Minor 
Modifications  of  RMouree 
Conservation  and  Recovery  Act 
(RCRA)  PermKs 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  we  are  giving  notice  of  an 
open  meeting  of  the  Advisory 
Committee  negotiating  regulations 
governing  major  and  minor 
modifications  of  Resource  Conservation 
and  Recovery  Act  (RCRA)  permits. 
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The  meeting  will  be  held  on  Tuesday 
and  Wednesday.  December  16  and  17. 
1986,  at  The  Conservation  Foundation. 
1255  23rd  Street.  NW..  First  Floor 
Library,  Washington,  DC.  On  Tuesday, 
the  meeting  will  start  at  11:00  a.m.  and 
will  run  until  5:00  p.m.  On  Wednesday, 
the  meeting  will  start  at  9:15  a.m.  and 
will  run  until  approximately  4:00  p.m. 
The  purpose  of  the  meeting  is  to 
continue  work  on  the  substantive  issues 
which  the  Committee  has  identified  for 
resolution.  This  will  include  a  report 
from  the  Class  Description  Working 
Group  and  a  review  of  the  draft  permit 
modification  rating  scheme. 

If  interested  in  receiving  more 
information,  please  contact  Kathy  Tyson 
at  (202)  382-5352. 

Dated:  November  20. 1966. 

Milton  Russell, 

Assistant  Administrator  for  Policy.  Planning 
and  Evaluation. 

|FR  Doc.  86-26515  Filed  11-24-86;  8:45  am] 

BILUNC  CODE  65CO-SO-M 


IOPPE-FRL-3118-1] 

Extended  Duration  of  ttte  Advisory 
Committee  Negotiating  New  Source 
Performance  Standards  for  Residential 
Wood  Combustion  Units 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  we  are  giving  notice  that  the 
termination  date  has  been  extended  for 
the  Advisory  Committee  negotiating 
new  source  performance  standards  for 
residential  wood  combustion  units. 

The  termination  date  for  the 
Committee  will  be  extended  until 
December  31. 1986.  This  extension  will 
give  the  Committee  members  time  to 
ratify  the  agreement  they  reached  and 
have  reduced  to  writing. 

if  interested  in  receiving  more 
information,  please  contact  Kathy  Tyson 
at  (202)  382-5352. 

Dated:  November  20. 1986. 
Milton  Russell, 

Assistant  Administrator  for  Policy.  Planning 
and  Evaluation. 

(FR  Doc.  86-26516  Filed  11-24-86;  8:45  am] 

nUJNG  CODE  6S60-SO-M 

IOPTS-59794;  FRL-3118-3] 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 


or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
five  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 

Y  87-30,  87-31,  87-32,  87-33  and  87- 
34 — ^December  2, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street,  SW.,  Washington, 
DC  20460  (202)  382-3725. 
SUPPUEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  NE-G004  at  the 
above  address  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Y 87-30 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  diol. 

Use/Production.  (S)  Industrial 
component  for  industrial  metal  coating. 
Prod,  range:  240,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-31 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester. 

Use/Production.  (S)  Clear  gel  coat  for 
cultured  marble.  Prod,  range:  106,000  to 
133,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  87-32 

Importer  Confidential. 
Chemical.  (G)  Copolyer  of  butadiene 
and  {meth)acrylic  monomers. 


Use/Import.  (G)  Binder  for  printing  ^ 
products.  Import  range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y 87-33 

Importer.  Confidential. 

Chemical.  (G)  Copolyer  of  butadiene 
and  methacrylic  monomers. 

Use/Import  (G)  Binder  for  printing 
products.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  sulimitted 

Y  87-34 

Manufacturer  ConfidentiaL 

Chemical.  (G)  MethacryUc  copolmer. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  polymer  for 
use  in  coatings,  adhesives  and  ink.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/  Disposal. 
Confidential. 

Dated:  November  14. 1986. 
V.  Paul  FiMchini. 

Acting  Division  Director,  Information 

Management  Division. 

[FR  Doc.  86-26519  Filed  11-24-86;  8:45  am] 


[OPTS-S1650;  FRL-3118-4] 

Certain  Ctiemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-two  such 
PMNs  and  provides  a  summary  of  each. 
dates:  Close  of  Review  Period: 

P  87-195,  87-196,  87-197,  87-198.  87- 
199,  87-200.  and  87-201— February  7. 
1987. 

P  87-202,  87-203,  87-204,  87-205,  87- 
206,  87-207,  P  87-208,  87-209,  87-210.  87- 
211  and  87-212— February  9, 1987. 


Fedwl  RegMter  /  Vol  51.  No.  227  /  Tuesday.  November  25.  19B6  /  Notice* 


P  87-^3.  87-214.  87-215  and  87-216— 
February  la  1987. 

Written  comments  by: 

P  87-195.  87-190.  87-197.  87-198.  87- 
199. 87-20Q  and  87-201— Janaary  8. 1987. 

P  87-202. 87-203.  87-204. 87-205.  87- 
208.  87-207.  ^-208,  87-200.  87-210.  87- 
211  and  87-212— January  10. 1987. 

P  87-213. 87-214.  87-215  and  87-216— 
January  11, 1987. 

AOfMCSS.  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51650J"  and  the  specific  V^St^ 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch.  Information  Management 
Division.  Office  of  Toxk  Substances. 
Environmental  Protection  Agency.  Rm. 
E-201. 401  M  Street.  SW..  Washington. 
DC  20460.  (202)  382-3532. 

FOR  FUfrrHm  mtoiwation  contact: 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (T&- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E^ll,  401 M  Street,  SW.,  Washington. 
DC  20460.  (202)  382-3725. 
SUPPLBKNTAflV  MRNIMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  ftOO  ajn.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P  87-195 

Manufacturer.  Confidential. 

Chemical.  (G)  Silyl  ketene  acetal. 

Use/Production.  (S)  Industrial 
polymerization  initiator.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  3.65  g/kg; 
Irritation:  skin— Non-irritant.  Eye- 
Slight. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hrs/day.  up  to 
5  days/yr. 

Environmental  Release/Disposal.  .1 
to  2  kg/batch  released.  Disposal  by 
incineration. 

P 87-196 

Manufacturer.  Confidential. 

Chemical  (G)  Silyated  acrylic  add. 

Use/Production.  (G)  Monomer  in 
group  transfer  polymerization  process. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  2.25  g/kg; 
Irritation:  Skin — Severe.  Eye — Severe; 
Ames  test:  Negative. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hrs/day.  up  to 
8  days/yr. 


Environmental  Release/Disposal. 
Less  than  100  kg/  released  to  air. 

P  87-197 

Importer.  Confidential. 

Chemical.  (G)  Perflouroalkyl  betaine. 

Use/Import.  (S)  Industrial  wetting 
agent  in  paints,  faiport  range:  600  to 
2,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  12,000 
mg/kg;  Irritation;  Eye — Non-irritant. 

Exposure.  Processing:  dermal,  a  total 
of  500  workers,  up  to  8  hrs/day,  up  to 
250  days/yr. 

Environmental  Release/Disposal.  No 
release.  j 

P  87-198 

Importer.  Confidential. 

Chemical.  (G) 
Perfluoroalkylpolyoxyethylene. 

Use/Import.  (3)  Industrial  wetting 
agent  in  paints.  Import,  range:  300  to 
1,000  kg/yr. 

Toxicity  Data.  Acute  oral:  6.0  ml/kg; 
Irritation:  Skin— Slight,  Eye — Non- 
irritant. 

Exposure.  Processing:  dermal,  a  total 
of  500  workers,  up  to  8  hrs/day,  up  to 
250  days/yr. 

Environmental  Release/Disposal.  No 
release. 

P  87-109  I 

Importer.  Confidential. 

Chemical.  (G) 
Perfiuoroalkylammonium  iodide. 

Use/Import.  (S)  Industrial  wetting 
agent  in  paints.  Import,  range:  300  to 
1,000  kg/yr. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Irritation:  Eye — Moderate. 

Exposure.  Prooessing:  dermal,  a  total 
of  500  workers,  i^  to  8  hrs/day,  up  to 
250  days/yr. 

Environmental  Release/Disposal.  No 
release. 

P  87-200  I 

Importer.  Confidential. 

Chemical.  (G) 
Perfluoroalkylpolyoxyethylene. 

Use/Import.  (S)  Industrial  wetting 
agent  in  paints.  Import  range:  300  to 
1,000  kg/yr. 

Toxicity  Data.  Acute  oral:  6.0.  ml/kg; 
Irritation:  Skin— Slight,  Eye — Non- 
irritant. 

Exposure.  Prooessing:  dermal,  a  total 
of  500  workers,  i^  to  8  hrs/day,  up  to 
250  days/yr. 

Environmental  Release/Disposal.  No 
release.  ■ 

P  87-201  * 

Importer.  Confidential. 
Chemical.  (G) 
Perfluoroalkylpolyoxyethylene. 


Use/Import.  (S)  Industrial  wetting 
agent  in  paints.  Import  range:  300  to 
1.000  kg/yr. 

Toxicity  Data.  Accte  oral:  14,000  mg/ 
kg;  Irritation:  Eye— Non-initanL 

Exposure.  Processing:  dermal,  a  total 
of  500  workers,  up  to  8  hrs/day.  up  to 
250  days/yr. 

Environmental  Release/Disposal.  No 
release. 

P  87-202  I 

Manufacturer.  Confidential 

Chemical.  (G)  Alkyl  substituted 
cycloalkenoate. 

Use/Production.  (9)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  9  workers,  up  to  3.5  hrs/day,  up 
to  9  days/yr. 

En  vironmental  Release/Disposal. 
1,049  to  2,995  kg  released  to  water  with 
.5  kg  to  air.  Disposal  by  on-site 
pretreatment  plant. 

P 87-203 

Manufacturer.  Confidential 

Chemical.  (G)  Fatty  acid  amide  of 
polyaminoalkyl  silane  ester. 

Use/Production.  (S)  Component  in 
sizing  for  glass  fiber.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 87-204 

Manufacturer.  Wilmington  Chemical 
Corporation. 

Chemical.  (G)  Aqueous  polyurethane 
dispersion. 

Use/Production.  (G)  Coating  open, 
non-dispersive  use.  iVod.  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal. 
Release  to  air.  Disposal  by  Resource 
Conservation  and  Recovery  Act 
(RCRA).  j    - 

P 87-205 

Manufacturer.  Confidential 

Chemical.  (G)  Polyurethane  polymer. 

Use/Production.  (G)  Shielded,  non- 
dispersive  use  in  disposable  garments. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-206 

Manufacturer.  Confidential 
Chemical.  (G)  Acrylic  polymer. 
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Use/Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  54  workers,  up  to  8  hrs/day,  up 
to  23  days/yr. 

Environmental  Release/Disposal.  118 
kg/batch  released  to  water.  Disposal  by 
Publicly  Owned  Treatment  Work 
(POTW). 

P 87-207 

Importer.  Confidential. 

Chemical.  (G)  Modified  polyether 
polyol. 

Use/Import.  (S)  Industrial  and 
commercial  co-reactant  for  2-component 
polyurethane  coating.  Import  range: 
11,340  to  1.134,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
release. 

P  87-288 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenes,  reaction 
products  with  triglycerides  and  sulfur. 

Use /Production.  (G)  Lubricant 
additive — contained  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  3.896  mg/ 
kg;  Irritation:  Skin— Non-irritant.  Eye — 
Primary  irritant;  Ames  test:  Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  87-209 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Pentenenitrilo  nickel 
(II)  cyanoborate  complex. 

Use/Production.  [G]  Promoter 
(contained  use).  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  40  workers,  up  to  4  hrs/day.  up 
to  180  days/yr. 

Environmental  Release/Disposal. 
Confidential. 

P 87-210 

Manufacturer  Confidential. 

Chemical  (S)  N-(l-aminopropyl)- 
hexahydro-2H-azepin-2-one. 

Use/Production.  (G)  destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  87-211 

Manufacturer.  Confidential. 
Chemical.  (S)  Aluminum,  bi8{2- 
propanolato)  isooctanolato. 


Use/Production.  (G)  Gelling  agent  in 
non-aqueous  liquids.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  8  hrs/day,  up  to 
5  days/yr. 

Environmental  Release/Disposal.  No 
release. 

F 87-212 

Importer.  Confidential. 

Chemical  (G)  Amine  functional  poly 
dimethyl  siloxane. 

Use/Import.  (G)  Open,  non  dispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral;  50  ml/kg; 
Irritation:  Skin — Moderate,  eye — Severe. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 87-213 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  polyester  with 
coconut  oil. 

Use/Production.  (G)  Polymer  having 
dispersive  industrial  use.  Prod,  range: 
10,000  to  52,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  42  workers,  up  to  8  hrs/day,  up  to  66 
days/yr. 

Environmental  Release/Disposal.  3  to 
200  kg/batch  released  to  land.  Disposal 
by  incineration  and  sanitary  landfill. 

P 87-214 

Manufacturer.  Confidential 

Chemical.  (G)  Polyester  with 
neopentyl  glycol. 

Use/Production.  [G]  Industrial  used 
coating  with  dispersive  use.  Prod,  range: 
10,000  to  50,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  55 
workers,  up  to  8  hrs/day.  up  to  24  days/ 
yr. 

Environmental  Release/Disposal.  3  to 
194  kg/batch  released  to  land.  Disposal 
by  incineration  and  sanitary  landfill. 

P 87-215 

Manufacturer.  Confidential. 

Chemical.  (G)  DMDAAC  copolymer. 

Use/Production.  [G]  Water  treating 
chemical.  Prod,  range:  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P  87-216 

Importer.  Confidential. 

Chemical.  (G)  Butanamide,  N-{4'- 
substitutedphenyl)-3-oxo-2-[[4-[(oxo- 
tetrasubstitutedrheteropolycycle- 
ylidene-amino]phenyl]. 


use/Import.  [S]  Industrial  paint  (car). 
Import  range:  3.000  to  12,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  14, 1986. 
V.  Paul  Fuacfaini, 

Acting  Division  Director.  Information 
Management  Division. 
(FR  Doc  86-28520  Filed  11-24-86;  8:45  am] 

BIUJNaCOOC( 


IOPTS-S9233;  FRL.  3118-2] 

Reaction  Product  of  Dliphanol  A, 
Sulfuric  Add,  and  Acstic  Anhydrida; 
Test  Martcat  Exemption  Apptcation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKMl:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  fi:t)m  the 
premanufacturing  notification 
requirements  of  section  5(a]  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  diemical  for  test  marketing 
purposes  under  section  5(h)(l]  of  TSCA. 
Requirements  for  test  mariceting 
exemption  (TME)  applications,  which 
must  either  be  apinroved  or  denied 
vtrithin  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13. 1083  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TCSA,  announces  receipt  of  an 
application  for  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  the 
exemption. 

DATE:  Written  comments  by:  December 
10, 1986. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59233]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790).  Confidential 
Data  Branch.  Information  Management 
Division.  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
&-201.  401  M  Street.  SW..  Washington. 
DC  20460.  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
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veiakm  af  the  wboiukxi  provided  by 
the  oianufectuiw  on  the  1ME  raoeived 
by  EPA.  The  coiMete  noB-coafidential 
document  is  availahle  in  the  Public 
Reading  Rotm  NE-G004  at  the  above 
address  between  &-00  a.ni.  and  4M  p.m., 
Monday  through  Friday,  exdudiAg  legal 
holidays 

T87-S 

CJose  of  Review  Period.  December  21, 
198& 

Importer.  Nachem  Incotporated. 

ChemicaL  (S)  Reaction  product  of 
bisphenol  A.  sulfuric  acid  and  acetic 
anhydride. 

Use/Import  (S)  Tin  plating  quality. 
Import  range:  0  to  15.000  lbs. 

Toxicity  Data.  Acute  dermal:  0.5  ml; 
Irritation:  Skin-Irritant  Eye-Irritant. 

Exposure.  Use:  a  total  of  1  worker,  up 
to  3  shifts/day.  up  to  20  min/shift. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  14, 198& 
V.  Paul  Fuschini, 

Acting  Director,  Infonnation  Management 
Division. 

|FR  Doc.  8S-2BS18  Piled  11-24-06;  a-45  sin] 

BiujMQ  cone  «S1Q  w  M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEIIA-77»-OR] 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Missouri 

AGENCY:  Federal  Emergency 
Management  Agency. 
AcnoN:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri  (FEMA-779-DR).  dated 
October  14. 1986,  (pubUshed  October  22. 
1986,  51  FR  37492)  and  related 
determinations. 
dated:  November  19, 1988. 
FOR  FURTHER  INFORMATMN  CONTACT.      ^ 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Missouri,  dated  October  14. 
1988,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  m  his 
declaration  of  October  14.  igsa 

St  Charles  County  and  the  City  of  New 
Haven  for  Public  Aasiatance. 


(Catalog of  FederalDomestic  Assistance  Na 

83.516,  Disaster  Assistance) 

loe  D.  Winkle. 

Acting  Deputy  Associate  Director,  State  and 

Local  Programs  and  Support,  Federal 

Emergency  Managanent  Agency. 

[FR  Doc.  86-26499  Filed  11-24-86;  8:45  am] 

BIUJNO  COM  sris-oi^i 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Proposed  infonnation  Collection 
Submitted  to  0MB  for  Clearance 

agency:  Federal  Mediation  and 
Conciliation  Service. 
action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  {44 
U.S.C.  Chapter  35J  notice  is  hereby  given 
of  a  proposed  information  collection 
from  the  public  that  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance.  The  collection 
document  is  a  questionnaire  which  is  to 
be  sent  to  140  work  site  labor- 
management  committees  established 
with  the  assistance  of  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS).  The  purpose  of  the 
questionnaire,  now  under  review  by 
OMB,  is  to  evaluate  the  effectiveness  of 
FMCS  activities  ia  regard  to  work  site 
labor-management  committees. 
Information  concerning  the 
questionnaire  may  be  obtained  at  the 
address  shown  below. 
DATE:  Comments  on  the  proposal  should 
be  submitted  to:  Ted  M.  Chaskelson, 
Attorney-Advisor.  Legal  Services  Office, 
Federal  Mediation  and  Conciliation 
Service,  2100  K  Street  N.W., 
Washington,  D.C.  20427. 
FOR  FURTHER  INFORMATION  CONTACT 
Ted  M.  Chaskelson,  (202)  653--5305. 

Dated:  November  19, 1986. 
Dan  W.  Funkhouset, 
Director  of  Administrative  Services. 
[FR  Doc.  86-26476  Piled  11-24-86;  8:45  am) 

MLUNO  CODE  7832-01-M 

FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0579] 

Automated  Cieartng  House  noat 
Recovery  Proposals;  Extension  of 
Comment  Period 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Extension  of  the  comment 
period. 

SUMMARY:  On  September  17, 1986.  the 
Board  requested  public  comment  on 


proposals  regarding  rfcovery  of  the 
costs  of  automated  cleoriog  house 
("ACH')  float  (Docket  No.  R-0678).  lliis 
request  set  forth  a  prcqxMed  method  of 
recovering  the  costs  of  float  generated 
by  ACH  transactions  processed  during 
the  night  cycle  and  a  corresponding 
reduction  in  the  current  per  item 
surcharge  assessed  on  ni^t  cycle  ACH 
transactions.  Comments  were  due  by 
November  21, 1986.  In  response  to 
requests,  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority. 
12  CFR  265.2(a)(6),  has  extended  the 
comment  period  for  30  days. 
date:  Comments  must  now  be  received 
by  December  22. 1966. 

address:  Comments,  which  should  refer 
to  Docket  No.  R-0579.  may  be  mailed  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20551.  to  the  attention  of  Mr. 
William  W.  Wiles,  Secretary,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  may  be 
inspected  in  room  B-1122  between  8:45 
a.m.  and  5:15  p.m.,  except  as  provided  in 
S  261.6(a)  of  the  Board's  Rules  Regarding 
the  Availability  of  Information,  12  CFR 
261.6(a). 

FOR  FURTHER  INFORMATION  CONTACT 

Earl  G.  Hamilton,  Assistant  Director 
(202/452-3879),  Florence  M.  Young, 
Advisor  (202/452-3955).  or  Julius  F. 
Oreska,  Manager  (202/452-3878), 
Division  of  Federal  Reserve  Bank 
Operations;  or  Telecommunications 
Device  for  the  Deaf  ("TDD")  users, 
Eamestine  Hill  or  Dorodiea  Thompson 
(202/452-3544),  Board  of  GovemOTS  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  19, 1986. 
WilUam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doa  86-26507  Filed  11-24-86;  8:45  am] 

BILLmG  COOE  a21<M)1-M 


[Docket  No.  R-0583] 

Fee  Schedules  for  Federal  Reserve 
Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Approval  of  a  Private  Sector 
Adjustment  Factor  and  fee  schedules  for 
Federal  Reserve  Bank  priced  services 
for  1987. 

summary:  The  Board  of  Governors  has 
approved  a  Private  Sector  Adjustment 
Factor  ("PSAF*)  for  1987  of  $70.9 
million.  This  represents  an  increase  of 
$2.8  million,  or  approidmately  4.1  per 
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cent,  from  tiie  1986  taiset  PSAF  of  $8&1 
million.  Tlia  PSAF  is  a  recovoy  of 
imputed  costs  that  td(es  into  account 
the  taxes  that  woaU  have  beoi  paid  and 
the  retam  on  capital  that  would  have 
been  provided  had  the  Federal  Reserve's 
priced  services  been  furnished  by  a 
private  biuiness  firm.  The  Board  also 
approved  1887  fee  schedules  for  the 
check  collection,  automated  clearing- 
house, wire  transfer  of  funds  and  net 
settlement,  definitive  securities 
safekeeping  and  noncash  cdlectiwi.  and 
book-entry  seciirities  services. 

eFFEcnvi  DATE  The  new  PSAF  will 
take  effect  on  January  1, 1987.  Fees  for 
the  automated  clearing-house  service 
will  take  effect  on  ^ril  1, 1987;  all  other 
fees  will  take  effect  on  January  1, 1987. 

FOR  FURTHDI  INFORMATIOIt  contact: 

Earl  G.  Hamilton,  Assistant  Director 
(202/452-3879).  CH-  Paul  W.  Bettge. 
Analyst  (2QZ/452-3174),  Divisioa  of 
Federal  Resnve  Bcmk  OperatkMiB: 
Oliver  L  Ireland.  Associate  Geoer^ 
Counsel  (202/452-3625).  or  Joseph  R. 
Alexander,  Smior  Attorney  (202/452- 
2489).  Legal  DivisiaB;  or  Eamestine  Hill 
or  Dorothea  Thompsoo. 
Telecommnnication  Device  for  the  Deaf 
(202/452-3244).  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  DC  20551. 

8UPPI  rMPtTAWY  ■WTOWWATIOII. 

Private  Sector  AdjustnMut  Factor 

Section  llA  of  the  Federal  Reserve 
Act,  12  U.S.C.  248a,  provides  that  fees 
for  Federal  Reserve  services  include  "an 
allocation  of  imputed  costs  whichtakes 
into  account  the  taxes  that  would  have 
been  paid  and  the  return  on  capital  that 
would  have  been  provided  had  the 
services  been  provided  by  a  private 
business  firm.  .  .  ."  The  Private  Sector 
Adjustment  Factor  ("PSAF")  is  intended 
to  reflect  the  imputed  costs  related  to 
taxes  and  return  on  capital.  As  in  past 
years,*  the  PSAF  for  1987  is  based  on 
data  developed  in  part  from  a  model 
comprised  of  the  nation's  25  largest 
bank  holding  companies. 

Briefly  stated,  the  methoddogy  first 
entails  determining  the  value  of  Federal 
Reserve  assets  that  will  be  used  directly 
in  {Moducing  priced  services  durkig  the 
coming  year,  inchiding  the  net  effect  of 
assets  planned  to  be  acquired  or 
disposed  of  during  the  year.  %ort-term 
assets  are  assumed  to  be  financed  by 
short-term  liabilities;  long-term  assets 
are  assumed  to  be  financed  by  a 
combination  of  long-term  debt  and 
equity. 


'  See  49  FR  11^1  (Mar.  28. 1984): «  FR  44.356 
(Nov.  7,  igS4):  50  FR  47,624  (Nov.  18,  ISSS). 


Imputed  capital  costs  are  determined 
by  SHtlying  related  taiterest  rates  and 
rate  of  return  on  equity  derived  from  the 
bank  holding  company  model  to  the 
assumed  debt  and  equity  values.  These 
costs,  togethM  with  imputatioiis  for 
estimated  sales  taxes,  FDIC  insurance 
assessment  on  clearing  balances  held 
with  the  Federal  Reserve  to  settle  for 
transactions,  and  expenses  of  the  Board 
of  Governors  related  to  priced  services, 
comprise  the  PSAF. 

Details  regarding  the  derivation  of  the 
PSAF  are  as  follows: 

Asset  Base 

The  estimated  value  of  Federal 
Reserve  assets  used  in  providing  priced 
services  in  1987  is  reflected  in 
Attachment  1.  Attachment  2  shows  that 
the  value  of  assets  assumed  to  be 
financed  through  debt  and  equity  are 
projected  to  total  $393.8  million  in  1987, 
an  increase  of  $43.3  million,  or  12  per 
cent  from  1968.  This  increase  results 
largely  from  capital  expenditures  for 
bank  premises,  furniture,  and  equipment 
planned  by  the  Reserve  Banks  next 
year. 

Cost  of  Capita]  and  Taxes 

Because  of  abnormal  earnings 
performance  by  bank  holding  companies 
included  in  the  model,  the  Board 
approved  imputing  tfie  cost  of  equity 
capital  for  die  PSAF  in  each  of  die  last 
two  years  using  a  three-^year  average  of 
rates  of  return  on  equity  derived  frtHn 
the  modeL  While  eanrings  of  the  largest 
bank  holding  companies  have  imprOTed 
recendy,  the  Board  does  not  believe  that 
rates  of  return  («  equity  have  returned 
to  long-terai  historical  levels.  For 
example,  oie  pre-tax  return  on  equity 
(adjusting  for  the  effect  of  investments 
in  tax-exempt  securities)  for  the  laigest 
bank  holding  companies  averaged  18.59 
percent  for  1985,  compared  with  a  rate 
of  19.13  per  cent  for  the  three-year 
period  1983-1985.  The  Board  has 
therefore  approved  the  three-year 
averaging  technique  fw  1987  and  using 
three-year  averages  for  determining  the 
cost  of  equity,  imputed  interest  costs  for 
long-term  debt,  and  for  income  taxes. 

Attachment  3  shows  the  interest 
equity,  and  tax  rates  to  be  used  in  1987 
and  compares  them  with  the  rates  used 
for  developing  the  PSAF  for  1988.  The 
sample  of  25  bank  holding  companies 
used  to  calculate  the  rates  of  1987  is  the 
same  as  that  used  for  the  1986  PSAF. 
One  large  bank  holding  company  was 
again  removed  from  the  sample  because 
of  unique  government  oversight  over 
bank  management  decisions  during  the 
past  year,  and  the  twenty-sixth  krgest 
bank  holding  company  was  substituted. 
The  bank  holding  companies  with  the 


highest  and  lowest  rates  of  return  cm 
equity  before  taxes  were  also  excluded, 
consistent  with  the  methodolagy  for 
detmnining  die  PSAF  for  the  past  three 
years.  Calodations  were  then  based  on 
the  remaining  23  bank  holding 
companies. 

Other  Imputed  Costs 

As  shown  in  Attachment  3.  other 
required  PSAF  recoveries  for  1987  for 
sales  taxes,  FDIC  insurance,  and  Board 
expenses  total  $10.6  million,  down  $0.4 
million  from  1986.  Most  of  the  decrease 
is  in  inqmted  sales  taxes,  wfaidi  is 
attributable  primarily  to  the  projected 
reduction  in  cepital  expenditures 
planned  for  1987  over  1986.  The  decline 
is  partially  ofhet  by  an  increase  in 
imputed  costs  for  FDIC  insurance, 
resulting  from  the  expected  rise  in 
clearing  balances  reflected  in 
Attadunent  1. 

1987  Fee  Schedules 

The  fees  for  priced  services  that  were 
aiHMroved  by  the  Board  for  1986  were  set 
to  recover  102.7  per  cent  of  the  cost  of 
providing  audi  services,  including  the 
PSAF  and  cost  of  float  Through  the  first 
ei^t  months  of  1966,  the  System 
experienced  a  recovery  rate  of  104.0  per 
cent.  The  Board  estimates  that  total 
costs  including  the  PSAF  for  1966  will  be 
$600.4  million  and  revenue  will  be  $623.1 
million,  resulting  in  a  recovery  rate  of 
103.8  per  cent 

In  1987,  the  Board  projectes  that  total 
costs  for  priced  services  including  the 
PSAF  will  be  $622.3  million  and  total 
revenue  will  be  $634.0  million,  resulting 
in  a  101.9  per  cent  recovery  rate.  The 
majority  of  the  1987  fees  are  the  same  as 
tbo«e  in  effect  for  1986.  In  1987,  all 
Reserve  Banks  will  be  recovering  actual 
costs  and  making  some  contribution  to 
the  PSAF  for  all  locally  priced  services. 

Discussion  of  the  fee  schedules  for 
individual  service  categories  follow. 

Commercial  Check  Collection 

Ninety-three  per  cent  of  the  proposed 
1987  prices  for  the  check  service  are  the 
same  as  those  currently  in  effect.  Fees 
for  the  Interdistrict  Transportation 
System  ("ITS")  will  remain  unchanged, 
and  these  fees  are  projected  to  recover 
the  ITS  costs. 

The  proposed  1987  check  collection 
fee  schedules  are  contained  in 
Attachment  4. 

Automated  Clearing-House  ("ACH") 

Attachment  5  shows  the  ACH  fees 
approved  by  the  Board  to  take  effect  on 
April  1, 1967. 

In  pnqwsing  these  fees,  the  Reserve 
Banks  projected  that  they  would  bring 
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revenues  of  approximately  $33.9  million, 
9a5  per  cent  of  the  projected  $34.4 
million  in  costs  (including  PSAF] 
associated  with  the  services.  The  Board, 
however,  believes  that  Reserve  Bank 
estimates  of  revenue  and  volume  may 
be  conservative  and  that  full  recovery  is 
likely.* 

The  current  basic  transaction  fees  for 
processing  automated  transactions  will 
be  retained  in  1987.  and  over  809  percent 
of  the  fees  for  nonautomated  services 
will  also  remain.  The  Board  has 
determined  that  automated  return  items, 
automated  notifications  of  change,  and 
prenotifications,  which  are  not  priced 
currently,  will  be  priced  beginning  on 
April  1, 1987.  This  date  is  consistent 
with  implementation  of  new  ACH 
software  at  the  Reserve  Banks,  which  is 
necessary  to  implement  fees  for  these 
services.  All  other  ACH  fees  will  also 
take  effect  on  April  1, 1987. 

Funds  Transfer  and  Net  Settlement 

bi  1987,  funds  transfer  costs,  including 
the  PSAF,  are  projected  to  increase  by 
$2.1  million  or  3.0  percent  over  1986.  The 
volume  of  basic  funds  transfers 
originated  is  expected  to  increase  by  6.9 
percent  in  1987. 

Based  upon  Reserve  Bank  cost  and 
volume  estimates  for  1987,  retaining  the 
basic  fimds  transfer  fee  of  $.55  would 
result  in  a  recover  rate  of  about  104 
percent.  In  view  of  this  projection,  the 
Board  has  reduced  the  basic  transfer  fee 
to  $.50.» 


In  order  to  bring  the  fees  for  the 
various  nonautomated  services  in  line 
with  costs,  the  Board  has  approved  a 
$.50  increase  in  all  auch  fees. 

Finally,  fees  for  dedicated  leased  line 
and  multi-drop  electronic  connections 
have  been  adjusted  to  reflect  data 
communications  costs  more  accurately. 
The  dedicated  connection  fee  has  been 
increased  from  $300  to  $400,  and  the 
multi-drop  connection  fee  from  $225  to 
$250.  The  dial  connection  type  will 
continue  to  be  priced  at  $60,  as  this  fee 
covers  costs. 

Attachment  6  shows  the  proposed 
funds  transfer  and  net  settlement  fees 
for  1987. 

Definitive  Securities  Safekeeping  and 
Noncash  Collection 

Definitive  securities  safekeeping  and 
noncash  collection  costs  are  expected  to 
remain  about  the  same  m  1987.  At  the 
same  time,  total  revenue  is  expected  to 
decline  slightly  as  a  result  of  volume 
decreases.  Definitive  safekeeping 
volume  is  projected  to  decrease  by 
about  3.5  percent  and  noncash  collection 
volume  by  about  3.9  percent. 

Because  of  these  fectors,  the  Board 
has  approved  the  revised  fee  schedules 
for  these  services  set  out  in  Attachment 
7. 

The  weighted  average  fee  increase  for 
deHnitive  safekeeping  in  1987  is  3.0 
percent,  with  the  majority  of  definitive 
safekeeping  fees  (85  percent)  remaining 
unchanged.  In  three  of  the  eleven 
Districts  offering  definitive  safekeeping. 


fee  increases  range  from  $.05  ot  $6.00. 
The  $6.00  increase  involves  one 
District's  purchases  and  sales  fee  and 
brings  it  more  in  line  with  the  average 
fee  charged  in  the  Systeti  for  this 
activity.  The  weighted  average  fee 
increase  in  the  noncash  collection 
activity  is  3.8  percent,  with  the  majority 
of  the  fees  (80  percent)  remaining 
unchanged. 

Book-Entry  Securities  Services 

Although  the  1986  book-entry 
recovery  rate  is  expected  to  be  125.7  per 
cent,  the  Board  has  postponed  any 
changes  to  the  book-entiy  fee  schedule 
until  the  second  quarter  of  1987  because 
recent  operational  changes,  such  as  the 
mid-1986  expansion  of  book-entry 
mortgage-backed  securities  to  all 
Reserve  Banks,  have  increased  the  cost 
of  the  book-entry  service.  The  Reserve 
Banks  believe  that  some  of  these  costs 
may  be  due  to  the  start  up  of  new 
activities  and  may  decline  as  they  gain 
experience  in  handling  these  types  of 
securities.  The  Board  does  not  believe 
that  the  costs  data  available  are 
adequate  for  making  pricing  decisions 
for  all  of  1987,  and  will  review  the  book- 
entry  fee  schedule  in  the  second  quarter 
of  1987.  Pending  that  review,  fees  for 
book-entry  services  will  remain 
unchanged.  The  current  book-entry  fee 
schedule  is  shown  in  Attachment  8. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  5. 1986. 
William  W.  WUes, 
Secretary  of  the  Board. 


Attachment  1.— Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services 

[Millions  of  dollars — average  for  year]  | 


Stx>rt-term  assets: 

Imputed  reserve  requirements  on  clearing  twilances 

Investment  in  marketat>le  securities 

Receivables ' 

Materials  and  supplies  ' 

Prepaid  expenses ' 

Net  items  in  process  of  collection  (float) 

Total  stXKt-term  assets 

Long-term  assets: 

Premises'  * 

Furniture  and  equipment ' 

Capital  leases 

Leasehold  Improvements ' 

Total  long-term  assets 


1987 


$239.2 

$204.0 

1.753.8 

1,496.0 

29.6 

25.9 

4.4 

4.2 

4.2 

4.2 

369.5 

334.0 

2.391.9 

2.068.3 

229.6 

191.0 

126.8 

123.4 

1.8 

0.2 

2.0 

1.8 

360.2 

316.4 

1986 


•  For  example,  the  Reserve  Banks  forecasted  only 
a  27.5  per  cent  increase  in  commercial  volume, 
while  a  30  per  cent  increase  is  likely  in  1966.  Also, 
the  Banks  anticipate  a  significant  (IZ  per  cent) 
decrease  in  paper  return  and  notification  of  change 


volumes.  These  transactions  account  for 
approximately  23  per  cent  of  total  ACH  revenue. 
The  Reserve  Banks  estimates  are  conservative  in 
view  of  the  almost  30  per  cent  increase  in  ACH 
volume  anticipated  in  1987. 


*  The  basic  funds  transfer  fea  is  assessed  to  both 
the  institution  originating  and  tke  Institution 
receiving  the  funds  transfer.  Currently,  l>oth 
originator  and  receiver  pay  $.55  for  a  funds  transfer. 
Each  would  pay  S.50  less  under  the  revised  fee 
schedule. 
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Attachment  1. -Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services- 

Continued 

[MHSons  of  dollars— average  for  year] 


Total  assets.. 


Short-term  liabilities: 

Clearir)g  balances „..„ _ 

Balarices  arisirtg  from  early  credit  of  urx»ii«rted  items"! 
Short-term  debt » „ 


Total  short-term  Kabiiities . 


Long-term  Kabiiities: 

Obligations  under  capital  leases . 
Long-term  debt » 


Equity' 


Total  long-term  KabUities.. 
Total  liabilities 


Total  liabilities  and  equity . 


1987 


2,752.1 


1.993.0 

363.S 

35.4 


2.391.9 


1.8 
126.2 


128.0 


2.519.9 
232.2 


2,752.1 


1986 


2,384.7 


1.700.0 

334.0 

34.2 


2,068.3 


0.2 

94.9 


95.1 


2,163.4 
221.3 


2.384.7 


>  Financed  through  PSAF;  other  asaets  are  salHinandng. 

»  "*^^lS^"*^'*°™  •"  ^°*^  °*  GtovemoTB*  assets  to  priced  sendees  of  $600  thousand  for  1987  and  S500  thousand  fnr  lotw 
'Imputed  figures;  represent  the  source  of  financing  for  certain  priced  services  assete^^  "wusana  ror  iwif  ana  »oo  thousand  for  1986 
Note.— Details  may  not  add  to  totals  due  to  rounding. 

Attachment  2.— Derivation  of  the 

1987  PSAF 

[Millions  of  dollars] 


A.  Assets  to  t>e  Financed:  ■ 

Short-term $5.4 

Long-term* „ 358,4 


*The  pre-tax  rate  of  return  on  equity  is 
based  on  average  after-tax  rates  of  return  on 
eouity  for  the  bank  holding  company  sample, 
adiusted  by  the  effective  tax  rate  to  yield  the 
pre-tax  rale  of  return  on  equity.  The  1967  ^^ 

Attachment  3.— Changes  Between  1987  and  1986  PSAF  Components 


figure  for  pre-tax  equity  and  the  tax  rate  are 
baaed  upon  a  three-year  average  of  these 
rates. 

*  Systemwide  1987  budgeted  priced  service 
expenses  less  shipping  were  $450.3  miMon. 


B.  Weighted  Average  Cost 

1.  Capital  Structure:  * 

Short-term  Debt 

Lorig-term  Debt 

Equity 

2.  Financing  Rates/Costs  *  Av- 
erage rates  paid  by  the  bank 
hoMing  companies  included 
in  ttie  sample: 

Short-term  Debt .._ 

Long-term  Debt 

Pre-tax  Equity  ♦ 

3.  Elements  of  Capital  Costs: 
Short-term  Debt  $35.4-8.5%.... 
Long-tenn  Debt  126.2''10.3%.. 
Equity  232.2''19.1% 


C.  Other  Required  PSAF  Recov- 

6flGS! 

Sales  Taxes 

Federal  Defiosit  Insurance  As- 
sessment  _ 

Board  of  Gkivemors  Expenses 


D.  Total  PSAF  Recoveries. 

As  a  percent  of  capital 

As  a  percent  of  expenses  » 


393.8 


9.0% 
32.0% 
59.9% 


8.5% 
10.2% 
19.1% 

$3.0 
12.9 
44.4 

60.3 


7.3 

1.6 
1.7 

10.6 

70.9 

18.0% 
15.8% 


A.  Assets  to  be  Financed  (miOkxis  of  dollars): 

Short-term 

Long-term 


B.  Coat  of  Capitat: 

Short-term  Detit  Rate 

Longrterm  Debt  Rate 

Pre-tax  Return  on  Equity  ' 

Wei^Hed  Average  Cost  of  Capital _ 

C.  Tax  Rate  ' 

D.  Capital  Structure: 

Short-term  Debt 

Long-term  Debt „ 

Equity 

E.  Other  Required  PSAF  Recoveries  (millions  of  dollars): 

Sales  Taxes 

Federal  Deposit  Insurance  Assessment „ 

Board  of  Governors  Expenses 


F.  Total  PSAF: 
Required  Recovery 

As  Percent  of  Capital 

As  Percent  of  Expenses. 


1987 


$35.4 
35&4 


393.8 

8.5% 
10.2% 
19.1% 
15.3% 
33.9% 

9.0% 
32.0% 
59.0% 

$7.3 
1.6 
1.7 


10.6 
$70.9 


18.0% 
15.8% 


1986 


$34.3 
316.2 


350.5 

10.3% 
10.3% 
19.8% 
16.3% 
37.6% 

9.8% 
27.1% 
63.1% 

$7.9 
1.4 
1.7 


11.0 


$68.1 


19.4% 
15.7% 


>  The  1967  figures  for  pre-tax  eqiity  and  the  tax  rate  are  based  on  a  three-year  average  of 
these  rates: 


'Priced  service  asset  base  is  based  on 
direct  determination  of  assets  method. 

'Consists  of  total  tong-term  assets  less 
capital  leases  that  are  seH-nnandng. 

*  AN  short-term  assets  are  assumed  to  be 
financed  by  stwrt-tecm  debt-Ot  tt«e  lolal  long- 
term  assets,  35.2  percent  are  assumed  to  be 
financed  by  ton^term  debt  and  64.8  percent 
by  equity. 


ne-tax  equity  ate. 
Tax  lata.-. _.> 


1983 
(per- 
cent) 


20.6 
31.7 


1984 
(par- 
cent) 


18.8 
39.1 


19  .5 
(P  r- 

C(    It) 


18.0 
30.8 


Average 
(per- 
cent) 


19.1 
33.9 


BUJNa  coot  taw-oi^M 


2330tr 


Office 

BOSTON: 
C«sll  LctUr  Fee  (t)  1/ 
Itei  FM(cents/1tea) 
D^>*t1t  OMdKnc  y 

inME(B«ston): 
Cm*  Letter  Fee  ($)  V 
ItM  Fee(cents/1tear 
OepMit  DMdllM  2/ 

Leal (ton: 

C«tk  Letter  Fee  (t)  1/ 
ItM  Fce(ccflts/1t(a) 
DepMit  OMdllne  2/ 

Hlndlor  Locks: 
Ceik  Letter  Fee  ($)  1/ 
ItM  Fec(cents/1t<B) 
OeiWilt  Deadline  2/ 

NEM  TOW: 

Uik  Letter  Fee  It)  1/ 
Feel  cents/1  tea) 
Oeptsit  Dc«d11ne  2/ 

>uff*1o: 

Cesk  Letter  Fee  (t)  1/ 
ItM  Fee( cents/1  tea) 
Deposit  Oeedllne  2/ 

Jericho: 

Cesli  Letter  Fee  IS)  V 
ItM  Fe«(cenU/1tea) 
Deposit  DMdIInc  2/ 

Crenford: 

Cask  Letter  Fee  (t)  1/ 
ItM  Fee(ccnts/1t<a) 
Deposit  Deedlinc  2/ 

Utlce: 

Cesk  Letter  Fee  It)  V 
ItM  Fe«(cents/1tea) 
Deposit  Deadline  2/ 

PHILWCLPHU: 
Cask  Letter  Fee  (t)  1/ 
ItM  Fae(cent$/iteB)~ 
Deposit  Deadline  2/ 


CITY 


AnACHHCNT  A 

FEKRAL  KStRVE  SYSTEM 
'   CHECK  COLLECTION  SERVICE  ANO  FEE  SCHEDULE 
COMSXIOATED  SHIPMENT  AND  DIRECT  SEND  INTERTERRlTORr  DEPOSITS 
EFFECTIVE  JAKUART  1,  1987 


RCPC 


COUNTRY 


Unsorted 
Basic  Prea. 


Group  Sort  3/ 
Basic        PrtS. 


2.25 

1.7 
0700 


2.25 
3.0 
0830 


Fine  Sort 
laslc   Prea. 

3.25 

0.7 
0830 


2.00 
3.5 

0700 

2.00 
5.0 
0830 

2.00 
2.5 

0830 

2.00 
2.3 

0815 

5.00 

1.0 

0930 


4.50 

1.1 

0930 


2.75 

2.75 

1.7 

2.0 

0700 

0830 

3.50 

0.7 

0830 


Unsorted 
Basic    Prea. 


2.25 
2.3 

0001 


2.2S 
t.3 

0001 


2.25 
3.5 

0245 


Group  Sort  3/ 
Basic   Prem^ 


2.25 
2.9 

0300 


Fine  Sort 
Basic      Pren. 


3.25 

0.9 
0500 


3.25 

0.9 

0300 


2.25 

1.9 

oaio 

2.25 
2.3 

0200 

2.25 

1.5 

0030 

2.25 

1.7 
0300 

2.00 

0.6 

0400 

2.25 
2.3 

0001 

2.25 
3.5 

0245 

2.25 
2.9 

0300 

3.25 

0.9 

0400 

2.00 

2.5 

0001 

2.00 
4.8 

0315 

4.S0 

1.1 

0400 

2.00 

2.6 

0001 

2.00 

4.8 

0230 

2.00 

2.0 

0001 

2.00 

3.0 

0300 

4.50 

1.1 

0400 

2.00 

2.6 

0001 

2.00 

4.8 

0230 

2.00 

2.0 

0001 

2,00 

3.0 

0300 

4.50 

1.1 

0400 

2.W 

2.5 

0001 

2.00 

4.8 

0245 

2.00 

2.0 

0001 

2.M 

3.0 

0300 

4.50 

1.1 

0400 

2.75 
2.4 

0030 

2.75 

3.6 

0230 

2.75 
2.4 

0300/ 

0500 

6/ 

3.S0 
1.1 
0330/ 
0S30 

y 

4/ 
HUGS 


11.25 

6.0 

0830 


22.25 

5.5 

0830 


7.25 

6.0 
0830 


5.25 

14.0 
0830 


lO.W 

10.0 

0830 


11.00 

10.0 

0830 


18.00 

14.0 

0830 


9.75 
12.0 
0830 


Group  Sort  3/ 
Basic        Prea. 


Fine  Sort 
Basic      Pr 


t.oo 

3.0 

1200 


Non- 
Machinable 


2.25 

16.0 
0830 


2.25 

15.0 
0830 


2.25 

A 

16.0 

"1 

0830 

— -. 

< 

ii.o 

o_ 

0030 

CJl 

l-> 

l.OO 

Z 

25.0  5/ 

o 

0830  - 

* 

to 

N3 

^ 

2.00 

20.0  5/ 

~~- 

0830" 

H 

c 

fD 

2.00 

CD 

20.0  5/ 

Q- 

0830  ~ 

a: 

2.00 
20.0  5/ 

Z 

o 

< 

0830- 

to 

3 

2.M 

re 

20.0  5/ 

"1 

0630 

t>3 

W 

2.n 

>-> 

V9.0 

009 

a> 

g 


a. 


90 
n 


Z 

o 

n' 

CD 

CD 


2J30k 


OFflCt 


CLEVawit): 

Ush  Letter  Fee  (t)  1/ 
I  tea  Feel  cents/ 1  ten)" 
Deposit  D«*d11n«  2/ 

CInclnMtl: 

Ctsh  Letter  Fee  (S)  1/ 
Itea  Fee(cenu/1tear 
Deposit  DetdllM  2/ 

Pittsburgh: 

Cish  Letter  Fee  (S)  1/ 
Itea  Fee(ceBts/1te«)~ 
Deposit  Octdlinc  2/ 

ColiMbus: 

Cish  Letter  Fee  (t)  1/ 
Itea  Fee(cents/1tea) 
Deposit  Deadline  2/ 

RICHMMD: 
Ush  Letter  Fee  (t)  V 

Itea  Fce( cents/ 1  tea )~ 
Deposit  Deadline  2/ 

Baltlaore: 

Cash  Letter  Fee  (t)  1/ 
Itca  Fee(cent$/1tear 
Deposit  Deadline  2/ 

Charlotte: 

Cash  Letter  Fee  (t)  1/ 
Itea  Fee( cents/ 1  tea)" 
Deposit  Deadline  y 

Co^mt^t■. 

Cash  Letter  Fee  It)  1/ 
Itea  Fee(cents/1teB)~ 
Deposit  Deadline  2/ 

Charleston: 

Cash  Letter  Fee  (t)  1/ 
Itea  Feelcents/ltear 
Deposit  Deadline  2/ 


cm 
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CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 

COHSOLIOATED  SHIPMENT  AND  DIRECT  SEND  IMTERTERRITORY  DEPOSITS 

EFFECTIVE  JANUARY  1.  1987 


RCPC 


Unsorted 
Bask    Pre*. 


Group  Sort  3/ 
Basic   Prea. 


3.50 

1.7 

0930 

7/ 

3.50 

1.7 

0630 

2/ 

3.50 

1.7 

0630 

1/ 

3.50 
1.7 
0745 
2/ 

2.25 

1.7 
0900 


2.75 
1.8 

0700 


2.25 

1.7 
0900 


2.50 

1.8 

0900 


3.00 

1.9 

0900 


3.50 
2.5 

1030 


3.50 

2.5 

0930 


3.50 
2.5 

0930 


2.75 
2.4 

0830 


Fine  Sort 
Basic   Prea. 


3.00 

0.t 

1030 


Unsorted 
Basic  Prea. 


Group  Sort  3/ 
Basic        Prea. 


3.00 

0.8 

0930 


3.00 

0.8 

0930 


3.00 

0.8 

0900 


3.00 

0.9 

0900 


2.S0 

1.1 

0830 


2.00 

0.9 

0900 


2.2S 

1.0 
0900 


3.00 

1.1 

0900 


3.S0 
2.2 


3.90 
2.2 

0001 


3.50 
2.2 
0001 


3.50 

2.2 

0001 


2.2S 
2.2 

0001 


2.7S 
2.3 

0001 


2.2S 

2.1 

0001 


2.50 

2.1 

0001 


3.W 
2.2 

0001 


3.90 
4.S 

0130 


3.S0 
4.S 

024S 


3.50 

4.5 

0330 


3.50 
4.5 

0230 


2.25 

4.4 

0245 


2.7S 
4.4 

0315 


2.25 

4.8 

0245 


2.50 
4.4 

0245 


3.00 

4.4 

0230 


2.25 

1.8 
0100 


2.75 
1.9 

0100 


2.25 
1.8 

0100 


2.50 

1.8 

0100 


3.00 
1.8 

0100 
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2.25 
2.7 
0245 


2.7S 
2.7 

0315 


2.25 
2.8 

0245 


2.50 
2.8 
0245 


3.00 
2.8 

0230 


COUWTRY 


Fine  Sort 
Basic      Prea 


3.00 
1.0 
0200 
0300 


3.V) 
1.0 

031 S 


3.t» 

1.0 


3.00 

1.0 

0230 


3.00 
1.2 
0330/ 
0400 
8/ 

230 
1.1 
0315/ 
0500 

2^ 
1.0 
0330/ 
0400 
8/ 
2755 
1.0 
0330 


3.00 

1.1 

0300 


4/ 
HPISS 


7.00 
10.0 
0830 


11. SO 

10.0 

0630 


9.00 
10.0 
0830 


9.m 

10.0 
0800 


22.25 

11.0 
0815 


16.75 
8.0 
0830 


15.00 

10.0 

0800 


9.00 
10.0 
0900 


Unsorted 
Basic  Prea. 


Group  Sort  3/ 
Basic        Prea. 


Fine  Sort 
BasV      Prea. 


Non- 
Machinable 


3.50 
16.0 
103ft 


3.50 
16.0 
0930 


3.50 
16.0 
0930 


3.S0 
16.0 
074S 


te.0 

1600 


10.0 


10.0 


2.n 

10.0 
1680 


3.00 
10.0 
0900 
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23301 


OFFICE 

ATUUTA: 

CMh  LetUr  F*«  (J)  1/ 
!ta  Fe«(cent$/1t»ir 
(Xposlt  Dddllne  2/ 

BlralnglMa: 

Cwh  Lttter  Fee  (t)  1/ 
Itn  Fc«(ccfits/1t«ir 
PipotU  DM41  tM  2/ 

J«(k$am111}: 
Csh  Letter  Fee  (t)  V 
ItM  Fe«(centt/1te«r 
OtpMlt  Nidlln*  2/ 

Mitwnit: 

C«k  Lttter  Fee  (t)  V 
!«(■  Fee(cent$/1te«r 
B«p*t1t  0m4Hm  2/ 

Ne«  OH  tins: 
CMh  Letter  Fee  ($)  1/ 
Itea  Fe«(cents/1t<»r 
Mpatit  DM414M  2/ 

Caih  Letter  Fee  ($)  1/ 
Itea  Fee(cents/1teiir 
D4P0t1t  BMiniM  2/ 


CITIf 


AnACi«Eirr4 


FEOCKAL  RESERVE  SYSTEM 

CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 

CONSOLIDATED  SHIPMENT  AND  DIRECT  SEND  INTERTERRITORY  DEPOSITS 

EFFECTIVE  JANUARY  1,  1987 


JCPC 


COUMTRT 


Unsorted       Sroup  Sort  V     FlM  Sort      Unsortcd       firog) 
Basic    Pre*.    Basic   PreiT   »«l1c   Prf  ■   Btilc    trtm.  B«»1c 


2.00 

1.3 

0900 


2.00 

1.3 

0100 


2.00 

1.2 

0900 


2.00 

1.5 

OfOO 


1.75 

1.2 

0900 


2.00 

1.2 

0600 


3.50 

2.1 

1000 


3.00 

2.6 

0830 


2.00 

0.9 

0930 


2.00 

0.8 

0900 


2.00 

0.7 

1000 


2.00 

0.9 

1000 


7.00 

0.8 

0900 


2.00 

0.7 

0830 


2.00 

1.9 

0001 


2.00 

1.9 

0001 


2.00 

1.9 

0001 


2.00 

2.1 

0001 


1.7S 

2.0 

0001 


2.00 

1.9 

0001 


3.50 

3.1 

DIM 


4.00 

3.5 

0130 


4.50 

3.7 

0230 


3.S0 
3.6 
.0130 


4.2S 
3.6 

021f 


3.00 

3.0 

0300 


6nuf  Sort  3/ 
B«»lc   Prta. 


2.00 

1.8 

2200 


2.00 
1.S 
0001 
10/ 

2.00 

1.S 

0001 


1.7S 

1.S 

2100 


2.00 
1.0 
0O01 
11/ 


Fine  Sort 
Basic   Pr«a. 


t.00 
1.t 


1.0 


t.OB 
1.1 


>.00 
wOD 


2.00 


CM 


4/ 
HKS 


5.00 
10.0 
0800* 


5.00 
10.0 
0900 


27.00 

10.0 

0800 


27.00 

10.0 

0900 


25.00 

8.0 

0830* 


Untortad 
Basic    Pn 


SroMp  Sort  3/ 
Basic   PrSi. 


Fine  Sort 
Basic   Prf. 


Non- 
MacHlnable 


^fT 


tM 
13.0 


t.oo 

M.0 


t.«e 
n.o 


i.n 

11.0 


CD 


t.«i 

11.0 
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2330^ 


OFFICE 


CHICASO: 
Cash  Letter  Fee  ($)  1/ 
Ite»  F»e(cents/itei«r 
Otfioiit  Deadline  2/ 


Detroit: 

Cash  Letter  Fee  ($)  1/ 
Itea  Feet  cefits/1  tea) 
Deposit  Deedlint  2/ 

Des  Molnct: 

Ceih  Letter  Fe*  (J)  V 
Item  Fe«( cents.  1  ten) 
Deposit  Deadline  2/ 

ImJIanapolls: 
Cash  Letter  Fee  (t)  V 
Itea  Fee(cents/1tea)~ 
Deposit  DMdIlne  2/ 

Milwaukee: 

Cash  Letter  Fee  t$)  1/ 
Itea  Fee( cents/ 1te«r 
Deposit  DeidllM  2/ 

ST.  LOUIS: 

Cash  Lettw  Fee  (»)  1/ 
Iten  Fee(cents/1te«r 
Deposit  Oe«d11n«  2/ 

Little  Rock: 
Cash  Letter  Fee  ($)  1/ 
lt<H  Fee(ceflU/1tea) 
Deposit  Deadline  2/ 

Louisville: 

Cash  Letter  Fee  it)  1/ 
Itaa  Fee(cenu/1tei»)~ 
Deposit  Deadline  2/ 

Me<«>h1s: 

Cash  Letter  Fee  (S)  1/ 
Itea  Fee(cents/1tea|~ 
Deposit  Deadline  2/ 


CITY 


AnACWCNT  4 

FEDEML  RESERVt  SYSTEM 

CHECK  COLLECTION  SERVICE  AM)  FEE  SCHEDULE 

CONSOLIDATED  SHIPNEMT  AND  DIRECT  SEND  INTERTERRITORY  DEPOSITS 

EFFECTIVE  JANUARY  1,  1987 


RCPC 


COIWTRY 


Unsorted 
Basic  Pre". 


2.00 
2.3 

0630 


2. SO 

1.7 
0900 


2.00 
1.6 

oeoo 


2.00 

1.5 

0900 


2.00 
2.0 
091 S 


2.50 
2.6 

0800 


2.25 
2.2 

0900 


2.00 
2.* 

0815 


2.75 
2.2 

0800 


2.00 
2.6 

0730 


Group  Sort  J/ 
Basic        Prea. 


2.00 
2.3 

0830 


2.00 

1.7 

0930 


3.00 

3.2 

0900 


2.25 
3.2 

1030 


2.50 
3.3 

0900 


3.75 
3.2 

0930 


Fine  Sort 
Basic      Prea. 


3.7S 

0.9 

0730/ 

0930 

12/ 


Unsorted 
Basle  Prea. 


t.n 

C.7 


z.so 
o.» 

0830 


{.SO 

0.8 

1000 


t.n 

0.8 
OMi 


2.00 

0.* 

lOtt/ 

1100 

0.7 
1100 


l.fO 

0.7 

OMO 


1.75 

1.2 

0930 


2.00 
3.4 

0001 


2.80 

2.2 

0001 


2.00 

2.4 

0001 


2.00 

1.8 

0001 


2.00 
2.1 

0100 


2.50 
2.6 

0130 


2.2S 

2.8 

0001 


2.00 
2.S 

0001 


2.7S 

2.7 

0001 


2.00 

4.1 

0100 


3.00 

4.0 
0215 


2.00 

«.s 

0230 


2.00 

3.7 

OltS 


2.00 
3.6 

0215 


3.00 
3.2 

0300 


2.25 

3.7 
0130 


2.S0 
4.8 

0230 


3.75 
«30 
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Group  Sort  3/ 
Basic        Prea. 


2.00 
3.4 

0200 


Fim  Sort 
Basle      Prea. 


3.75 

I.« 

0300 


2.50 

2.0 
0100 


3.00 

Z.« 

0415 


2.75 
1.1 
0315 


2.50 
1.0 
0315 


2.50 

1.0 
0400 


2.50 
1.3 


3.20 

1.3 

0430 


2.25 
1.» 

0001 


2.00 
1.0 
0«I0 


i.n 

0.* 
0200 


1.S0 
0.7 
0300 


1.75 
1.2 
0*30 


4/ 
HC&S 


7.00 

9.0 

0830 


7.00 
10.0 
0900 


7.00 
10.0 
0900 


7.00 
10.0 
0830* 


10.00 

5.0 

0800* 


7.50 
7.0 
0815 


36.75 

13.0 

0930 


Unsorted 
Basic  Prea. 


Group  Sort  3/ 
Basic        Prea. 


Fine  Sort 
Basle      Pr 


Non- 
Machinable 


2.00 
10.0 

one 


2.50 
7.7 
0900 


2.00 
10.0 
0800 


2.« 
10.0 
0900 


2.00 
10.0 


2.50 

2.9 

2000 


1.1 


2.50 
12.0 


2.25 

15.0 


2.00 
12.0 
0800 


2.75 
12.0 


•«1 
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AnAOfCNT  4 

FIDCRAL  RESERVE  SYSTEM 

CHECK  COLLECTION  SERVICE  AMD  FEE  SCHEDULE 

CQNSXIDATEO  SHIPMENT  AND  DIRECT  SEND  INTERTERRITORT  DEPOSITS 

EFFECTIVE  JANUARY  1,  1987 


RCfC 


JFFICE 


Unsorted 
Basic  Prw. 


Group  Sort  V 
Basic        Preia. 


Unsorted 
Basic  Pre 


Group  Sort  3/ 
Basle        PrenT. 


MINKAPOLIS: 
Cath  Letter  Fee  {$)  V 
\Xm  Fe«(ctnU/1tea) 

Dt^slt  DMdllnc  2/ 


2.00 
1.8 


0800 


2.00 
2.5 


091 S 


Helena: 

Cut)  Letter  Fee  ($)  1/ 
Itia  F**(ecnts/1t«ar 
Di^ilt  OetdllM  tj 

2.00 

2.0 

1000 

KANMS  CITY: 

Cask  LctUr  Fee  ($)  1/ 
ItW  F««(cMts/4t«) 
O*fot<t  Deadline  2/ 

1.75 

1.8 

QB30 

1.75 

3.8 

0930 

1.75 
1.6 
0930 
20/ 

C«th  Letter  Fee  (S)  1/ 
ItH  Fec(cents/1te«r 
Oipotit  OeadllM^ 

Oklthoa  City: 
Cath  Letter  Fee  (t)  1/ 
Itw  Fe«(cents/1tai) 
Da^lt  Deadline  2/ 


Cath  Letter  Fee  (t)  1/ 
ItH  Fee(cents/1t«ar 
«U  Deadline  y 


1.75 

1.8 

0900 


1.75 

1.7 

0900 


1.75 

1.9 

0900 


2.00 
0.6 

ons 


1.S0 

1.0 

lOH 


2.20 
•.I 

ono 


2.00 

0.1 
1001 


2.SD 

0.C 

1000 


1.» 

1.1 

1000 


2.00 
2.7 
2.1/3. 
0001 
15/ 


2.00 

2.8 

0001 


2.00 
4.1 

3.6/4.4 
0230 
15/ 

2.00 

4.0 

0030 


3.00 
0.9 

0.6/1.4 
0430 
15/ 


2.2S 

1.« 


4/ 
HtSSS 


7.00 
7.0 


0800 


1.75 

2.1 

0001 


1.7( 

2.1 

OMO 


1.70 
2.3 


1.75 

4.2 

0130 


1.7S 

3.4 

OMO 


1.71 
2.0 

0130 


1.75 

1.8 

0100 


2.00 
0.S 


2.S0 

0.0 

en* 


1.80 

1.1 


6.75 
7.  SO 

0830* 


6.75 
10.0 
0815* 


17.75 

8.0 

0900* 


6.75 
10.00 
0900* 
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Unsorted 
Basic  Prem. 


Group  Sort  3/ 
Basic        Preni. 


Fine  Sort 
Basic      Prem. 


2.00 
3.4  14/ 

1230 
16/ 


2.00 
4.0 

1500 
17/ 


3.00 
1.4 


3.00 
1.9 


Non- 
Machinable 


2.00 
10.0 


30.00        2.00 
12.0  3.0 

0830  1200 


1.75 
3.0 

2.3/3.3 
0001 
21/ 


1.75 

2.7 

1300 


1530/      0300 

1700  19/ 

18/  - 

3.00 

1.4 

1400 


2.50 
1.2 

1.0/1.8 
0100 


1.75 

2.3 

0001 


1.75 

2.9 

1500 


I.Tf 

2.1 

2030 


1.7C 

2.3 

0001 


1.7S 
2.9 

2130 


2.00 
0.S 

im 


2.f0 

o.» 

0100 


1.S0 
1.4 

'too 


0800 


2.00 
12.0 
1000 


1.75 
12.0 

0030 


1.75 
12.0 

oou 


1.75 
8.0 


1.75 
10.0 

ttoo 


•«1 
n 

(D 


90 
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AnACMCNT4 


OFFICE 


OALWS: 

C<th  Letter  Fee  ($1  1/ 
It«i  Fe«(cent»/1t«B) 
Ocfoslt  De«411iM  2/ 

Houston: 

etui  Letur  Fee  (t)  1/ 
It*  Fe*<ce»ts/1twr 
De«o>it  DMdUnc  2/ 

S«i  Antanlo: 
Cath  Letter  Fee  ($)  1/ 
It*  Fe«(ceiiu/4tea)~ 
Depofit  DMdUnc  2/ 

El  raw: 

Cath  Letter  Fee  ($)  1/ 
ltd  Fee(ceflts/1taH) 
Deposit  Deadline  2/ 

SM  FRANCISCO: 
Cath  Letter  Fee  (t)  V 
Itai  Feel  cents/ 1  tea) 
Deposit  DeadllM  2/ 

Los  Angeles: 
Cath  Letur  Fee  (t)  1/ 
It*  Fee(cents/1te«r 
Deposit  Dcadlln*  2// 

Portland: 

Caih  Letter  Fee  (t)  1/ 
It«i  Fe«( cents/ Itaa) 
Deposit  Deadline  2/ 

Salt  Lake  City: 
Cath  Letter  Fee  (()  V 
It«  Fee(cents/1tea) 
Deposit  Deadline  2/ 

Seattle: 

Cath  Letter  Fee  (J)  V 
It«i  Fee(cenU/1tea) 
Deposit  Deadline  2/ 


FEDEML  HESCTYE  S»SrE« 

CHECK  COLLEaiON  SERVICE  AND  FEE  SCHEDULE 

CONSOLIDATED  SHIPMENT  AND  DIRECT  SEND  INTERTERRITORY  DEPOSITS 

EFFECTIVE  JANUARY  1,  1987 


cm 


RCKC 


Unsorted 
Basic         Pre*. 


2.00 

1.8 

0900 


Croup  Sort  3/ 
Basic   Preii. 


2.00 

1.8 

0900 


2.00 

1.8 

0930 


2.00 
1.8 
0915 


2.00 

2.2 

07X 


2.00 
2.2 
0600 


2.00 
1.9 

0900 


2.00 

1.9 

0930 


a.oo 

1.9 
0900 


Fine  Sort 
Basic   Pren. 


2.50 
0.9 

0930 


Unsorted 
Basic  Pren. 


6roup  Sort  3/ 
Basic        Pren. 


2.00 
2.0 

0800 


2.n 

2.0 
0830 


2.00 
3.8 

101  s 


2. so 

0.9 

0930 


2.50 
0.» 

10X 


2.50 
0.9 
101 S 


3.00 

0.6 

1000 


3.00 
0.6 
1000 


2.S0 

0.6 

0930 


2.50 

0.6 
1100 


2.S0 

0.6 
1000 


2.00 

2.3 

0001 


2.00 

2.3 

0001 


2.00 
t.i 

0001 


2.00 

3.2 

0001 


2.00 
2.$ 

0001 


2.00 

2.S 

0001 


2.00 

2.3 

0001 


I.OB 
2.3 

0001 


2.00 

2.3 

0001 


2.00 
3.5 

0115 


2.00 
3.5 

0115 


2.00 
3.5 

0115 


2.00 
4.S 

0030 


2.00 
4.3 

0200 


2.00 
4.3 

0200 


2.00 

4.0 

0200 


2.00 

4.0 
0200 


2.00 

4.0 

0200 


Fine  Sort 
Basic       Preni. 


2.se 

t.i 


t.so 
1.1 


2.» 
1.1 


2.00 
2.1 

2.00 
2.1 


2.00 

1.9 

6/ 


2.m 

1.9 

2.00 
1.9 


ma 


dSM 


3.00 
0.S 


4/ 

hP&s 


10.00 

7.5 

0830 


10.00 

7.5 

0900 


10.00 

7.5 

0900 


14.50 
1S.0 

ons 


Unsorted 
Basic  Preo. 


2.00 

2.9 

1330 


Group  Sort  3/ 
Basic    Prea. 


1.00 
2.3 


3/ 


Fine  Sort 
Basic   Prem. 


1.1 
2130 
3/ 


Non- 
Machinable 


2.00 

15.0 
0900 


tM 
33 

0001 


1J 


2.00 
15.0 
0900 


2.00 
1S.0 


2.00 
1S.0 

Mf 


2.00 
11. i 
0730 


2.00 
11.5 


tM 
0.0 


2.10 
0.0 


8.00 

8.0 

0900* 


21. n 

8.0 
0030 


2.00 
11.S 


2.00 
ll.i 


2.S0 

0.8 
0400/ 
0500 

23/ 


2.00 
11. f 
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ATTACHMENT  4 

FOOTNOTES:  '  ' 

1.  This  1s  a  fixed  charge  that  applies  to  each  cash  letter  deposit. 

2.  Deposit  deadline  times  are  shown  using  military  time,  e.g.,  2:30  a.m.  »  0230  and  2:30  p.m.   =  K30. 

3.  Contact  the  receiving  Federal   Reserve  Office  for  details  on  Group  Sort  deposits. 

4.  The  High  Dollar  Group  Sort  (HOGS)  product  Is  offered  Tuesday  through  Friday.     An  asterisk  beside  the  deadline  Indicates  that  service  is  also  available 
on  Monday. 

5.  Special  charges  for  nonstandard  nonmachineable  items:  $l.50/1teffl  in  New  York,  and  Sl.OO/item  in  Buffalo,  Jericho,  Cranford  and  Utica. 

6.  The  deposit  dea<nine  varies  by  group  of  endpoints.     Contact  the  receiving  Federal  Reserve  Office  for  specific  deposit  deadlines  and  routing  numbers. 

7.  The  Cleveland  Office  offers  a  service  (Sort  Fourth)  which  accepts  all  Fourth  District  city  and  HD6S  items  In  a  single  cash  letter.     Deadlines  are  at 
0130  and  0300.     Fees  are  S4.75  per  cash  letter;  ^.9i  for  Cleveland  city  items;  Z.St  for  other  Fourth  District  city  Items;  25<  for  HDGS  Items.     At  the 
0130  deadline  Cleveland  premiun  RCPC  Items  may  also  be  Included  In  the  cash  letter  for  4.5<  per  Item. 

8.  Data  cards  required  at  later  deposit  deadline. 

9.  The  0315  deposit  deadline  applies  to  Maryland/West  Virginia  endpolnts  only  -  routing  numbers  0521,  0522,  2521,  and  2522. 

10.  Birmingham  offers  five  different  RCPC  group  sorts:     three  have  a  deposit  deadline  at  0001;  one  group  has  a  deposit  deadline  at  1900  and  one  at  2100. 
The  Item  fee  for  four  of  these  groups  Is  1.5<;  for  the  fifth  group  the  fee  Is  1.7<  per  item. 

11.  RCPC  basic  group  sort  shown  at  the  0001  deposit  deadline  Is  one  group  sort  containing  both  City  and  RCPC  endpolnts. 

12.  The  0730  deposit  deadline  applies  to  all  Chicago  Clearinghouse  endpolnts.     The  0930  deposit  deadline  applies  to  selected  large  Chicago  Clearinghouse 
endpolnts. 

13.  The  1045  deposit  deadline  applies  to  St.  Louis  Clearinghouse  endpolnts  only. 

14.  Unsorted  country  cash  letters  may  be  deposited  for  calculated  availability.     Item  fee  Is  AM  for  Inwdlate  availability  Items  and  2M  on  one-day 
deferred  Items.     For  calculated  availability  deposits  cash  letter  fee  Is  $3.00  and  the  deposit  deadline  Is  0230.     Offered  Tuesday  through  Friday. 

15.  Depositors  have  a  choice  of  paying  a  single  fee  for  each  RCPC  Item  (2.7^  at  regular  deadline,  4.U  at  preffllin  deadline  and  0.9^  for  fine-sort)  or 
paying  a  two-tier  price  shown  In  the  next  line.     Use  of  two-tier  pricing  does  not  require  additional  sorting  by  the  depositor. 

16.  The  1230  deposit  deadline  applies  Monday  through  Thursday.    The  deposit  deadline  is  0001  on  Saturday. 

17.  The  1500  deposit  deadline  applies  Monday  through  Thursday.    The  deposit  deadline  is  0830  on  Saturday. 

18.  The  1530  deposit  deadline  applies  to  South  Dakota  endpolnts  only.     On  Saturday  an  0830  deadline  applies  to  all  country  endpolnts. 

19.  Select  endpolnts  only.     Offered  Tuesday  through  Friday.  ^ 

20.  Kansas  City  offers  a  second  city  group  at  }.3i  per  itea  at  the  same  0930  deposit  deadline. 

21.  Depositors  have  a  choice  of  paying  a  single  fee  for  each  country  Item  (3.0^  for  regular  unsorted  deposits  and  1.2<  for  fine-sort  deposits)  or  paying  a 
two-tier  price  shown  on  the  next  line.     Use  of  two-tier  pricing  does  not  require  additional  sorting  by  the  depositor. 

22.  The  deposit  deadline  is  1700  on  Sundays. 

23.  The  0400  deposit  deadline  applies  to  Alaska  endpolnts  only. 
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BOSTON 

WINDSOR  LOCKS 

LEWISTON 

NEW  YORK 

BUFFALO 

JERICHO 

CRANFORO 

UTICA 

PHILADELPHIA 

CLEVELAND 

CINCINNATI 

PITTSBURGH 

COLUMBUS 

RICHMOND 

BALTIMORE 

CHARLOTTE 

COLUMBIA 

CHARLESTON 

ATLANTA 

BIRMINGHAM 

JACKSONVILLE 

NASHVILLE 

NEW  ORLEANS 

IIIIAMI 

CHICAGO     I 

DETROIT     I 

DES  MOINES 

INDIANAPOLIS 

MILWAUKEE 

ST.  LOUIS 

LITTLE  ROCK 

LOUISVILLE 

MEMPHIS 

MINNEAPOLIS 


ATTACHMENT  4 

FEDERAL  RESERVE  SYSTEM 
CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 
MIXED  DEPOSITS 
EFFECTIVE  JANUARY  1,  1987 


3.5^ 
2.3« 


1.8« 

1.7« 

1.7« 

1.7C 

1.7« 

1.7C 

1.8^ 

1.7C 

1.8C 

1.9« 

1.4C 

1.4« 

1.3* 

1.6C 

1.3C 

1.3C 

2.3C  d/ 

2.2*  ~ 

1.7* 

1.6* 

2.1* 

2.7* 

2.6* 

2.5* 

2.7* 

3.1* 


RCPC 

2.8* 
2.8* 
2.8* 

2.5* 

2.6* 

2.6* 

2.5* 

2.5* 

2.2* 

2.2* 

2.2* 

2.2* 

2.2* 

2.3* 

2.1* 

2.1* 

2.2* 

2.0* 

2.0* 

2.0* 

2.2* 

2.1* 

2.0* 

3.4*  d/ 

2.2*  ~ 

2.5* 

1.8* 

2.2* 

2.7* 

2.6* 

2.5* 

2.7* 

3.1* 


Country   Other  Fed 


3.8* 


2.7* 


3.1*  f/ 


6.0* 
6.0* 
6.0* 
6.8*  a/ 
5.6*  B/ 
5.2*  B/ 
5.2*  B/ 
5.2*  B/ 
4.1*  ~ 
c/ 

£/ 
c/ 

c/ 

5Tl* 

5.2* 

5.1* 

5.2* 

5.5* 

4.9* 

4.7* 

4.6* 

5.0* 

4.3* 

4.3* 

5.7*  d/ 

5.3*  ~ 

5.0*  e/ 

4.9*  "" 

5.9* 

5.7* 

5.8* 

5.6* 

6.8* 

6.3* 


Deadlines 

0700/2100/0001 

2100/0001 

2100/0001 

2100/0001 

0001/0200 

2000/0001 

2200/0001 

2000/0001/0130 

2100/2300 

2100/2200/0001 

2000/2230/0001 

2000/2130/0001 

2200/0001 

2115 

2030/2330 

2130 

2200 

2115 

2130 

2130 

2000 

2230 

0001 

1900 

1830/2100/2300 

2100/2315/0001 

2000/2300 

2100/2300 

2130/2330/0001 

0800/1730/2000/0130 

0900/1730/2000/0001 

0815/0001 

0800/0001 

0800/1230/1830/2200/0001 
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ATTACHMENT  ^ 

rs3 

♦ 

FEDERAL  RESERVE  SYSTEM 

» 

2 

CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 

. 

MIXED  DEPOSITS 

/ 

EFFECTIVE  JANUARY  1,  1987 

City 

RCPC     Country    Other  Fed 

Deadlines 

? 

HELENA                  2 . 
KANSAS  CITY              2. 
DENVER                  2 . 
OKLAHOMA  CITY           1. 
OMAHA                   2 . 
DALLAS                  1 . 
EL  PASO                 1, 
HOUSTON                 1 . 
SAN  ANTONIO              1. 
SAN  FRANCISCO           4. 

IC      2.9^       3.K        6.0C 
0*                3.2«       6.2C 
0^      2.3C       2.9C       5.4^ 
9^      2.3C       2.5^       6.5C 

0830/1900/0001 
0830/1330/1530/1800/2100/0001 

o. 
5 

0900/1300/1430/2030/0001 
0900/0400/0001 

1^      2.5*       3.K        6.5C 

0900/1500/2000/0030 

1 

7*     2.2C        2.7^        6.1* 
7«     3.0^                  6.K 

0900/1200/1900/0001 

0915/1200/0001 

< 

7«     2.2«                 6.K 
7«     2.2<                  6.K 
1^      4.1^        4.1C        4.K 

0900/1200/1900/0001 
0930/1200/1900/0001 
0001 

LOS  ANGELES            4. 

1«     4.K                  4.K 

0001 

2 

PORTLAND                 3. 

9^      3.9C                  3.9C 

0001 

SALT  LAKE  CITY          3. 

9C      3.9^                  3.9^ 

0001 

to 

SEATTLE                 3 . 

9*      3.9C                  3.9C 

0001 

H 

c 
re 

a/   For  Second  District  items  outside  the  local  zone,  NYC  charges  3.8^. 

en 

C 

"< 

b/  For  Second  District  i 

terns  outside  local  zone,  the  charge  is 

2.9C. 

2 

o 
< 
re 

£/  All  offices  in  the  Fourth  District  charge  based  on  the  following  five  Other  Fed  groups: 

3 

cr 
re 

B    4!5C 

C     5.0« 

1-1 

D    6.0C 

% 

s 

E    7.0« 

O) 

d/  Add  O.IC  to  the  price 

at  the  late  deadline. 

2 

o 

e/  Add  0.2^  to  the  price 

at  the  late  deadline. 

re 

00 

U     Country  items  which  r( 

sceive  immediate  credit  are  priced  at  4 
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ATTACHMENT  4 

FEDERAL  RESERVE  SYSTEM 

CHECK  COLLECTION  SERVICE  AMD  FEB  SCHEDULE 

OTHER  FED  SERVICES 

EFFECTIVE  JANUARY  1,  1987 


Other  Fed 
Unsorted 

1 

Other  Fed 
Group 

Other  Fed 
Nonnachinable 

Vrice  i 

Deadline 

Mce  t      Deadline 

t>r<ce  i 

Boston 

5.4 

0001 

2C 

Lewlston 

26 

Mindsor  Locks 

5.4 

0001 

26 

Mew  York 
Buffalo 

6.8 
5.6 

2100 
1000 

A 
B 

6.2 
6.0 

2230 

30 
25 

Jericho 

5.2 

2100 

A 
B 

5.1 
4.5 

2200 

0001 

Cranford 

5.2 
5.7 

0001 
2200 

A 
B 
C 

5.2 
4.4 
5.5 

2230 
0001 
0001 

Utica 

5.2 

2000 

A 
B 

5.1 
4.5 

2100 
0001 

Pti11ade1ph1a 

4.4 

4.2 

2130 
2300 

4.4 

0001 

32 

Cleveland 

•  2100/2200/0001  City 
RCPC 

3.8 

4.0 

0130 
0130 

29 

HOGS 


Cincinnati 

Pittsburgh 

Colunbus 

RIchMond 

BaltlMore 

Charlotte 

Co1uirt>ia 


*  2000/2130/0001 

*  2200/0001 


5.1 
5.2 
5.1 
5.2 


1900 

2030/2330 

2130 

2230 


4.9   2115/2330 


5.1 


2130 


23.5 

30 

20 


SuperSroup 


HOGS 
Cull   Frow  Mix 
Price  i 


19.5 


18  Basic 
20  Preaiu 

35 


35 


IS 


15 


20 


*  Each  of  the  offices  In  the  Fourth  District  prices  unsorted  Other  Fed  work  based  on  the  following  five  groups:  A  ».0 
'  B  4.5 


C  5.0 
D  6.0 
E  7.0 


Page  9 


19  86 


UMI 


42644 


Charleston 

Atlanu 

Blrnlnghan 


Jacksonville 


Nashville 


Mew  Orleans 


Miami 

Chicago 
Detroit 
Des  Moines 

Indianapolis 
MIlMaukee 
St.  Louis 
Little  Rodr 
Louisville 
Me^>h1s 


I 
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other  Fed 

Unsorted 

Price  I     nSBHiK 


5.5 
4.3 
4.6 


4.5 


t.9 


4.2 


4.2 


2115 
2130 
1900 


2300 


2230 


1615 


1300 


5.7  1830/2100/2300 

5.2  2100/2315/0001 

5.0   2000/2200 
5.2       0001 

4.8  2100/2300 
5.8  2130/2330/0001 
5*7  170a?20Qa 
5.8  1730/0030 
5.6  0001 
6.8       1300 


I 


ATTACHMENT  4 


FEDSHtf.  BHSERVE   SYSTEM 

CHECK  eOItLBCTTOr  SBBPTCK  aHD  FEE   SCHEDULE 

Otras,  FED  SERVICES 

KTFICTTW  JIWUARY  1,    1987 


Other  Fed 
Group 
I'rice  t      Dfea<»ing 


Other  Fed 

NonwachlnabTe. 

— Pricfr  i 


A 
B 
C 
D 
E 

A 
B 
C 
D 

A 
B 
C 

A 
B 
C 
D 
E 

A 
B 
C 
0 


5.4 

4.2 

3.2 
3.6 
4.6 
3.2 
3.6 

3.8 
1.8 
3.5 
4.3 

3.9 
3.2 
3.5 

4.9 
3.9 
4.4 


2115 

2200 

2000 
2100 
2300 
1000 

rooo 

2730 
2300 
1200 
1600 

1830 
1830 
1830 

1615 
2000 
2230 
T300 
2000 

0001 
2200 
1930 
0001 


HOGS 


SuperGroMQ 


HOGS 
Cull  From  Mix 
Price  i 


4.8  1730/0030/2000 
5.3       0001 


30 
23 
23 


23 


25 


22.2 


33 

30 
30 
25 

24 

25 

3a..4. 

21.9 

21 

21.6 


12 


15.3 


38 


35 
35 
30 

30 

30 
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ATTACHMENT  4 

FEDERAL  RESERVE  SYSTEM 

CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 

OTHER  FED  SERVICES 

EFFECTIVE  JANUARY  I,  1987 


Other  Fed 
Unsorted 

Other  Fed 
Group 

Other  Fed 
Nonmachinable 
Price  t 

HDGS 

SuperGroup 

^rke  i 

HDGS 
Cull  From  Mix 

Price  t 

Deadline 

Price  t      Deadi 

Tne  ~ 

Price  i 

Minneapolis 

6.3  1230/183 

0/2200 

20 

Helena 

5.9 

0830/ 

1900 

20 

Kansas  City 

6.0  1330/153 

0/1800 

26.5 

Denver 

5.2 

1430/ 

2030 

30.6 

Oklahoma  City 

6.3 

1830 

14.4 

Omaha 

6.3 

2130 

5.3 

2200 

14.5 

Dallas 

6.0 

1200/ 

1900 

30.7 

El  Paso 

6.0 

1200 

Houston 

6.0 

1200/ 

1900 

San  Antonio 

6.0 

1200/ 

1900 

San  Francisco 

5,6 

1400 

4.5 

30 

Los  Angeles 

5.6 

1400 

4.5 

30 

Portland 

5.5 

1200 

4.3 

30 

Salt  Lake  City 

5.5 

2030 

4.3 

2145 

30 

Seattle 

5.5 

1200 

4.3 

— 

30 

a. 
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V   Deadline  depends  on  composition  of  the  group. 
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ATTACHMENT   4 

FEDERAL  RESERVE  SYSTEM 

CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 

PAYOR  BANK  SERVICES 

EFFECTIVE  JANUARY  1.   1987 


HICR  CAPTURE 

FEE  PER  DAY 
FIXED       NIN. 


OFFICE 

BOSfW  DI5T         120.00 

NEH  YORK  OFFICE 
OTHER  2ND  DIST  OFFICES 

PHILflDELPHIA 

CLEVELAND  DIST 

RICHHOND  DISTRICT 

ATLANTA 

BIRttlNBHAH 

JACKSONVILLE 

HIANI 

NASHVILLE 

NEH  ORLEANS  $15.00 

CHICAGO  DIST 


ST  LOUIS  $25.00 

LITTLE  ROCK  115.00 

LOUISVILLE  115.00 

HEHPHIS  $15J)0 


PER 

ITEM   REJECTS 


FIIE  SORTED 
ITEHS 


TRANSniSSIONI 
SURCHARGE 


ITEH  OUTSORT 

PER 
POCKET 


$0,001 

$25.00   0.001 
$75.00   0.001 


0.001   $0.06 
0.01  surcharge 

$10.00   0.003 

0.005  preiiut 

0.003 
0.01  surcharge 

$15.00   0.002  0.25 
0.006  surcharge 

$25.00  0.0025  0.25 
$25.00  0.0025 
$15.00   0.002 

$15.00  0.0015  0.10 

0.0025  0.25 

t2QM      0.003 


$0,012 

0.023        $50  lin.  l 
0.012  .005/  itei 

over  5000 


0.014  $1.50/PKG 
to  ticrofili 


[, 


O.tll 


$0,004 


no  charge 


0.011  $1/PK6        0.004 
to  licrofili  at  Richiond 


to  li'crofili 


0.d2B  $50.00  niN 


0.001 
0.001 
0.001 
(LOOl 


0.10 


O.IO 


0.013 
0.012 
0.012 
0.012 


0.002 

0.002 
0.004 
0.002 
0.0015 
0.002 

.003  ii 
$20  lin 


$25.00 


$50.00 


$100.00 


$25.00 
$25.00 
«2S.OO 
»25.00 


PER 
I  TEH 


$100.00 

$150.00 
$25-$75 


$30.00  niN   0.001 


$0,001 
0.001  OVER  25,000 


0.002 


O.OOOS  $13  Hit. 


0.001 
0.001 
0.001 
0.001 


NINNEAPOLIS 
HELENA 


$15.00 
$10.00 


0.003 
0.0043   0.1% 


0.017  $22.00  HIN 


$12  lia,   tZS.OO      8.002  OVER  200,000 
no  cbarge  (^.0035 


UM 


KANSAS  CITY 

DENVER 

$25.00 

OKLAHOMA  CITY 

$25.00 

ONAHA 

$25.00 

DALLAS  DIST 

SAN  FRANCISCd  DIST 

$25.00 

o.eoo5 

0.0005 
0.0005 


O.m  $5.00  HIW 
O.OOf  $5.00  Hit 
0.009    $5.00  HIN 


9.001    $500/u. fixed  I 
0.002 


«5.00 

(kOOl 

rzs.oo 

0.001 

$25.00 

0.001 

$25.00 

0.001 

$75.00 


0.0013 


OFFICE 
BOSIiM  DIST 

NEU  VOfiK  DIST 

PHIUOaPHIA 

CLEVELAND  DIST 

RICHHOND  DIST 

ATLANTA  DIST 

CHICMO  DIST 

ST  tOUIS 
LITTI4  ROCK 
LOUISVILLE 
KlfNIS 

HIMKAPOLIS 

HELENA 

KANSAS  CITY 
DENVER 

OKLAHONA  CITY 
OIMHA 

DAUASfir 

SAN  FMyKl$CO  DIST 


ACCOUNT  TOTALS 


BASIC        PER 

ACCOUNT  FEES    I  TEH    REJECTS 

llSO/to.l  to.so 

IS/uct  ovir  10 

tl/acct/diy  I 
$2Siin 

t.Si/icct/diy  0.01 


AnACHHENT  4 

FEDERAL  RESERVE  JTSTEM 

CHECK  COLLECTION  SERVICE  MO  FEE  SCHEOULE 

PAYOR  BAMK  SCIVtCES 

EFFECTIVE  JANIMIT  I.  1987 


FINE  SORTED 

;    OUTPUT: 

1  NOTIFICATION  BY: 

ITENS 

1           TAPE 

HARD  COPY           1  TaEPHONE 

).0I2 

Ind  la  but  <n    tlOO/u.l. 

«2/«ct  over  10 

NIRE 


DATA  COmiUNICATtON 
tl50/u. 


0.02  J 

9.(14    tl.SO/pkf 

0.011 


0.011    tl/pkg  it 
Richtond 


t.2S/icct/day 


$2S/day  t 
t.2S/KCt  ovtr  20 

t.SO/acct/diy  I     O.OOIS 
»10-t2S  iin 

tl/KCt/day  t 
$3«  lin 


tZf/dty  0.001        0.10 

l2}/diy  0.001 

t2f/tfAy  0.001 

t2|/diy  0.001        0.10 

ttO/diy  I 

t.SO/uct  a«ir  10 

»150/M  \  O.lfi 

$8/tcct  ovir  10 

t.SO/uct/diy  i     O.OOOS  0.009    $5  ill 

tSiin 

«.S0/4£Ct/div  I      O.OOOS  O.OOf    tS  •!• 

tSiit 

t.SO/«cct/day  I     0.0005  O.OOf  tS  »• 

IS  •!« 

I.S0/4Ctt/day  \     0.0005  O.OOf    t$  *1b 

(.SO/<c(t/diy  (  (15/diy  % 

t20  lin  II  M  >20 

(:00/«Q  k 
tl2/MCt  ovtr  10 


140  h>td  I 
$.10/uct  o»flr  S( 

S20 


IncI  in  biu  (m    It/icct  I 


t.SO/icct  I 
«15  iin 


t.25/uct  I 
tlO  iin 


tlO 


.OOt/itN  t 
$20  lift 
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DO  cktrif 


t28  tin 

$.75/iCct  ii 
t20  11 n 


t.2S/icct  I 
(25  iin 

tlS/day 


n 


ISO  iin.  V 
<.2S/icct  ovtr  50 

l.75/»cct  i 
$20  iin 


t25/day 

A  Mircbargt  d<  l7S/day 
tht  hrit  yiar  appliti  i 
to  covir  dtvtlopitnt  coiti. 


t.25/acct  i 
%i  tit 


f.39 


0.025  I  $50  til 

$l/acct  i 
$30  tin 

$l/acct,  $30  tin 

0.013 

m 

0.012 

«» 

0.012 

t» 

0.012 

*a 

Indudtd  it  biM 
<tt. 


$lS/diy,  i.SO/acct 
Oitr  30  a((t< 


I 

IL 

I 


< 

p 


i6 


z 

c 

I 


z 

re 

CO 
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ATTACHMENT   A 

FEDERAL  RESERVE  SYSTEM 
CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 
OTHER  SERVICES 
EFFECTIVE  JANUARY  1,  1987 


Return  Item  Woti f fcatlon 


On-line  wire  notification 
Off-line  telephone  notification 
O        Off-line  physical  Item  return 


Other  Priced  Return  Services 


Clearinghouse  returns 
Physical  Return 
Automated  Return 
Accelerated  Returns 

Truncation  Pilot 


Basic  Service  y 
Fine  sort  -  Item 

-  package 
Return  Items 

-  telephone 

-  automated 
Retrievals 

Data  Transmission 
Per  Tape 


Share  Draft  Truncation 
.  Basic  Service  3/ 


Kansas  City 

$.275 
N/A 
N/A 
N/A 


System 

S2.25 
$4.25 
$4.25 


Dallas 

N/A 
$.50 
$.25 

N/A 


St.  Louis 

N/A 
N/A 
N/A 
$.085/$1.5OM 


Mew  York      Philadelphia         Richmond       Atlanta 


$  .020 
$  .023 
$  1.00 

$  2.95 
$  2.25 
$  1.00 
$     .005 


$  .016 
$  .020 
$  1.50 

$  2.95 
$  2.25 
$  1.00 
$    .004 


$     .015 
$     .018 
$  1.00 
$  2.75  2/ 

N/A    ~ 

N/A 
$  1.25 
$     .004 
$10  F 


$  .015 
$  .018 
$1.00 

$2.95 
$2.65 
$1.00 
$  .002 


Kansas  City 
$.01 5/1  tern 


Microfilming 

Front-end 
Back-end 
F-    Fixed  Fee 


Atlanta  Office 
$.006/1 tem 
$.006/1 tem 
M  -  Minimum  Fee  | 


Atl  anta 


).10/$5.00M 


V  Includes  MICR  capture,  reject  reentry,  backend  microfilming,  storage  and  destruction. 
2/  The  same  fee  applies  regardless  of  the  method  of  notification. 


3/  Includes  MICR  capture,  data  transmission,  backend  microfilming,  and  delivery  of  paper 
I  terns. 
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AHACHMENT  4 

FEDERAL  RESCB^E  SYSTEH 

CHECK  COLLECTION  SERVICE  AND  FEE  SCUEDOU 

OTHER  SERVICES 

EFFECTIVE  JANUARY  1 .  1987 


Special  Settlewent  Services 


Clearinghouse  Settlcaent 
-    seal  autOMted 


Hinneapolls 

$6.500/ao. 
$2,500/ao. 


Remote  Fine  Sort 

Kansas  City 

Dallas 

Per  Iten 
Per  Package 

$.018 
$3.50 

$.009 
$2.50 

SupDlewental  Interterrltory  Transoortatlon 

Minneapolis 

Per  Other  Fed  Destination 
Ptr  Itea 

$6-  $12 
$.003 

Priced  Incoaing  Transoortatlon  Relays 

Office 

Relay 

Fee 

Utica 

Albany 

$10/d^/user 

Utica 

Rochester 

.8</day 

Cleveland 

Toledo/F1nd1«y 

Actual 

Pittsburgh 

Wheeling 

$4. 81 /day/user 

Pittsburgh 

Erie 

$4.81 /day/user 

Cincinnati 

Dityton 

$2.50/d«y/user 

Cincinnati 

Lexington 

$2.58/day/user 

Detroit 

all  relays 

1  -  3.000  Itea! 

$i9/day 
3.001  .  5.000  Iteas  $23/day 
5.001  .  10.000  Iteas  $35/day 
over  10,000  Iteas       $85/day 


Porti and 

Seattle 

Seattle 


S.  Oregon 

$24/aonth/user 

Belllnghaa 

Actual 

Spokane 

AetMkl 
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AHACHMENTA 

FEDERAL  RESERVE  SYSTEM 

CHECK  COLLECTION  SERVICE  AND  FEE  SCHEDULE 

OTHER  SERVICES 

_   ,   ,,  EFFECTIVE  JANUARY  1,  1987 

Foreign  Items 

Philadelphia  I 

Participating  as  pilot  Federal  Reserve  Bank.  Fee  1$  currently  being  determined  by  RFP 
process* 

BIUJNQ  COOC  «210-01-C 


ISS 


NO 


19  86 


age  16 
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Attachment  5.— Federal  Reserve 
System.  Automated  Clearing  House 
Service  and  Fee  Schedule,  Nation- 
ally ESTABUSHED  AUTOMATED  FEES. 

Effective  April  1987»  * 


Transaction 
fees  (cents) 

Origination: 
Intra-ACH 

1  0 

Intra-Addenda 

2 

Inter-ACH 

Unsorted 

1  8 

Presort  Consolidated 

Presort  Direct  Send 

1.2 
1  0 

Inter-Addenda 

3 

Receipt 
Intra-ACH 

1.0 

Attachment  5.— Federal  Reserve 
System.  Automated  Clearing  House 
Service  and  Fee  Schedule.  Nation- 
ally ESTABUSHED  AUTOMATED  FEES. 

Effective  April  1987>  '—Continued 


Transaction 
fees  (cents) 

Intra-Addenda 

2 

Inter-ACH 

1  8 

Inter-Addenda 

3 

New  Yortc 

1  2 

other  fees 

File  processirig 

$1  00 

'Effective  April  1987,  the  following  Auto- 
mated Clearing  House  transactions  wiN  be 
t)iUed  as  regular  items:  Corporate  Trade  Pay- 
mente  (C7P).  Corporate  Trade  Exchange 
(CTX),  Depository  Institution  Automated  Re- 
turns (RET),  Depository  Institution  Automated 
Notification  of  Changes  (COR),  and  Prenotifi- 
cations. 

*  Night  cyde  processing  surcharges  are  cur- 
rently 6.0«  for  deM  transactions  and  3.0«  for 
next  day  credits.  These  fees  may  be  lowered 
at  a  later  date  to  reflect  float  recovery  through 
some  other  means,  e.g.,  a  float  factor. 


ATTACHMENT  5.-FEDERAL  RESERVE  SYSTEM.  AUTOMATED  CLEARING  HOUSE  SERVICE  AND  FEE  SCHEDULE.  LOCAUY  ESTABUSHED 

Nonautomateo  Fees.  Effective  April  1987 


Boston 

New  York 

Philadelphia 

Cteveiarxj 

RictimorKJ 

Atlanta 

Chicago 

St  Louis 

Minneapolis 

Kansas  City 

Dallas 

San  Francisco . 


billed 
fee 


$3.00 
3.00 
3.00 
3.50 
3.50 
3.00 
3.50 
3.50 
3.50 
3.50 
3.50 
3.50 


Norv 

electronic 

delivery  fee 


$3.50 
3.50 
3.50 
4.50 
4.00 
3.50 
4.50 
4.50 
4.00 
3.50 
4.50 
4.50 


•  Additional  pieces  of  telephone  information  have  been  uniformly  priced  at  5.0* 

Attachment  6 

Federal  Reserve  System,  Wire  Trans- 
fer AND  Net  Settlement  Service 
1987  Fee  Schedule 


Messenger 
pickup  fee 


Wire  transfer  of  funds: 
Bask:  transfer 

originated. 

BasK  transfer 

received. 


S0.50. 
$0.50. 


$2.50 
3.00 
2.50 
4.50 
3.00 
2.50 
3.00 
3.00 
3.00 
2.50 
3.00 
3.00 


Telephone' 
advk:efee 


Attachment  6.- 

-Continued 

Fees 

Off-line  originatton 

$6.00. 

Telephone  advk» 

$3.50. 

Net  settlement' 

Settlenf)ent  entry 

$1.30. 

Off-line  settlement 

$8.00. 

Telephone  advwe 

$3.50. 

Electronic  cormectkxis: 

Dedk»ted  leased 

$400  per  month. 

line. 

$2.50 
2.50 
2.50 
3.00 
2.50 
3.50 
3.00 
3.50 
3.50 
3.00 
3.50 
3.50 


Common 

paper  returrts 

&NOCfee 


$3.50 
3.00 
2.75 
3.50 
3.00 
2.75 
3.50 
2.75 
3.50 
3.00 
3.50 
3.50 


Diskette 
output  fee 


$2.00 


2.50 
3.00 
3.00 


2.00 


Attachment  6.— Continued 


iGOS 


$250  per  month. 
$60  per  month. 


'  In  cases  wtiere  net  settlement  arrange- 
ments resulted  in  higtier  operating  costs  than 
those  incurred  for  standard  arrangements,  the 
Reserve  Banks  may  establish  higher  fees. 

BNJJNO  CODE  6310-01-M 


Boston 
New  York 
Philadelphia  -' 
Cleveland 
Richmond 
Atlanta  ^^ 
Chicago 
Detroit  -^ 
St.  Louis 
Minneapolis 
Kansas  City 
Dallas 


Deposits 
iiSi 1212 

12.50  12.50 

40.00  40.00 

16.00  16.00 

15.00  15.00 

15.00  15.00 

0.00  0.00 

15.00  15.00 

15.00  15.00 

18.00  18.00 

11.50  13.50 

15.00  15.00 

10.00  10.00 


Withdrawals 

l^t6  1987 

12.50  12.50 

40.00  40.00 

16.00  16.00 

15.00  15.00 

15.00  15.00 

7.00  7.00 

15.00  15.00 

15.00  15.00 

18.00  IS. 00 

11.50  13.50 

15.00  15.00 

10.00  10.00 


ATTACHMENT  7 
1987  Price  Schedule 
Definitive  Safekeeping 

Receipts/Issues 

Per  Month 

1-400     1-400     400+       400+ 

l?g6       1987       I2M       1M2 

2.90  2.90  2.20  2.20 

5.35  5.35  4.75  4.75 

3.25  3.25  2.25  2.25 

2.00  2.00  1.50  1.50 

1.95  1.95  1.45  1.45 

*see  below  *see  below 

4.00  4.00  3.00  3.00 

3.00  3.00  2.75  2.75 

2.50  3.10  1.50  1.55 

1.85  2.50  0.75  1.50 

2.50  3.00  2.25  2.50 

2.25  2.25  2.00  2.00 


Purchases 

And  Sales 

1986   19?2 

] 
Regis 
1986 

8e- 

trations 
1987 

15.00 

15.00 

12.50 

12.50 

23.00 

23.00 

40.00 

40.00 

20.00 

20.00 

20.00 

20.00 

25.00 

25.00 

15.00 

15.00 

20.00 

20.00 

15.00 

15.00 

0.00 

0.00 

5.00 

5.00 

22.00 

22.00 

15.00 

15.00 

0.00 

0.00 

15.00 

15.00 

0.00 

0.00 

20.00 

20.00 

15.00 

21.00 

11.50 

13.50 

20.00 

25.00 

15.00 

15.00 

26.50 

26.50 

10.00 

10.00 

Per  Month 
Per  $1,000 
Par  Value 
1986     1987  1/ 


0.0050  0.0050 


0.0050  0.0050 


0.0080  0.0080 


1/  Applied  to  coupon  bearing  securities  only. 

^'  "sir:j^j^^i^-rs:ci^i^Lr"i^Js^b:af:r  :^Ju"jj::!"^  "^"""-  ^"^ "  ^^  — ^"  -« --^  —- 

^'     t5JoT:tM.5o'in986/m5y"'"".  '""^^  ""*"''  "  ^'-'^  '"  1^«6/1987;  500-1000  at  i2.00  in  1986/1987;  and 


~       conection'n7/""*'''''r?n^^^"'^l"*"^  "^^  '*^*"  ^^"^   receipts.  Detroit  fees  are  as  follows  and  include  the 
collection  of  coupons:   1-100  receipts  at  $3.50  in  1986/1987;  over  100  receipts  at  $3.00  in  1986/1987 


7 


i 

CA 

* 

2 

p 


c 

(0 

OB 

o. 

D 

2 
o 

< 


% 


CJI 


2 
o 

a 
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ATIACHMENT  7 
1987  Price  Schedule 

' 

•^ 

.  ,  •       -   ■  , 

Noncash  Collection 

(For  Banks 

Not  Offering  A  Mixed  Deposit  Product) 

Add-On  Fee  for 

? 

Local 

Coupons 

Interdistrict      Postage  and 

Return 

Bond  Redemptions   | 

"    ■    '        City 

Country 

Coupons        Insurance  i^ 

Items 

And 

Sales  y 

S- 

1986   1987 

1986   1987 

1986    1987      1986   1987 

198$ 

1987 

198$ 

1987 

!0 
a 

Boi 

iton          $2.00  $2.00 

$2.00  $2.00 

$2.75   $2.75      $1.00  $1.00 

$  3.00 

$  3.00 

$12.50 

$12.50 

0) 

Ne; 

r  York         3.00   3.00 

4.50   4.50 

5.50    5.50       0.75   0.75 

10.00 

10.00 

40.00 

40.00 

< 

Phi 

lladelphia      2.90   2.90 

2.90   2.90 

3.45    3.45       1.00   1.00 

10.00 

10.00 

20.00 

20.00 

Ri( 

:hmond         2.00   2.00 

2.00   2.00 

3.50    3.50      1.00   1.00 

5.00 

10.00 

20.00 

20.00 

2 

p 

Chi 

Lcago  ^/ 

1.00/  1.00/ 

' 

N3 

ro 

5.00   5.00 

5.00   5.00 

3.25    3.25       2.00   2.00 

10.00 

10.00 

20.00 

20.00 

1-3 

Del 

troit         2.75   2.75 

3.50   3.50 

3.00    3.00      0.00   0.00 

10.00 

10.00 

15.00 

15.00 

c 

CO 

Mil 

ineapolis  -           2.50   4.25 

2.50   4.25 

3.50    4.40       0.60   0.00 

10.00 

10.00 

11.50 

15.00 

<< 
2 

Kansas  City       3.50   4.00 

3.50   4.00 

3.50    3.50       1.00   1.00 

10.00 

10.00 

20.00 

25.00 

o 

< 
re 

hi 
San  Francisco  -   5.00   N/A 

1 

5.0 

D   N/A 

N/A     N/A       N/A    N/A 

10.00 

N/A 

35.00 

N/A 

3 

c 

CB 

N3 
W 

CO 

% 

1/  Per  $1,000  value  shipped. 

-  . 

Z 
o 

1 

2/  Plus  out-of-pocket  expenses  if  any. 

o' 
re 

CO 

1/  Chicago  -  Postage  and  Insurance  $1.00  local, 
4/  Minneapolis  charges  a  fee  of  $4.00  (including 

$2.00  interdistrict. 

\   postage  and  insurance)  to  collect 

12th  District  coupons  in  1986  and 

$4.40  in  1987  and  a  fee  of 

$11.50  to  collect 

12th  District  bonds  in  1986  and  $15 

..00  in 

1987. 

en 

w 

ATTACHMENT  7 

itk 

1987  Price  Schedule 

Noncash  Collection 

(For  Banks  Offering  A  Mixed  Deposit  Product) 

Local  Coupons  From 

Local  Coupons  From 

73 

In-District  DI'S 
City       Country 
1986   1987   1986   1987 

Out-Of-District  DI'S       Inter-District  Coupons 
City       Country      Fine  Sort       Mixed 
ISM 1252   i9?6    1987    1986    1987    1986    1987 

Return  Items 
19?&   1957 

Bond 

Redemptions 

And  Sales 

1986   1987 

Cleveland 

1 

2.75   2.75   3.00   3.00 

3.25   3.25   3.50   3.50    4.25   4.25   5.25   5.25 

10.00  10.00 

15.00  15.00 

7 

1 

1 

-^^ 

Atlanta 

St.  Louis  1/ 

1.75    1.75   2.50   2.50 

1 

3.60   4.00   3.60   4.00 

2.40   2.40   3.15   3.15    2.75   2.75   3.75   3.75 
3.60   4.00   3.60   4.00    3.60   4.00   3.60   4.00 

0.00  3.00 
0.00  10.00 

7.50   7.50 
15.00  15.00 

< 

at 

i-k 

Dallas 

3.00   3.00   3.00   3. 

)0 

3.50   3.50   3.50   3.50    3.25   3.25   4.50   4.50 

10.00  10.00 

20.00  20.00 

tNj 

n 

00 

Q. 

a> 

•< 

Z 
o 

% 

3 

o- 

tN) 

cn 

coupons  il.75  per  envelope  in  1986  and  *2.00  in  1987. 

t-t 

1/  St.  Louis 

intra-district  fine  sort 

i 

z 
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Attachment  8.— Federal  Reserve  System,  BooK-€irrRY  Service  and  Fee 

Schedule  > 


Con^XMwnt 


On-line  transfers  onginaled  New  Yoifc 

9.-00  ajn.-12:00  noon 

12:01  p/n.n2.1X)  pjiL 

2:01 -Closing 

Off-line  transfers  origirwted 

Off-Ftne  transfers  received.- 

Account  maintenance 

Issues  tn  accounts  maintirirted 

Funds  setttemerrt _ 

>  These  fees  are  in  plaoe  owrenlly. 


[PR  Doc.  86-25408  Filed  11-24-86;  8:45  am] 

BILUNC  CODE  «3t(>-01-H 


Change  In  Bank  Control;  Acquisitions 
of  Banks  or  Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817  (jj)  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41}  to  acquire  a  bank  or  bank 
holding  company.  That  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  flie  Act  (12 
U.S.C.  1817  (j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofiioes  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  office  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  10, 1986. 

A.  Federal  Reserve  Bank  of  Clncaso 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Donald  Belts.  Adair,  Iowa;  Arthw 
R.  Friday,  Atlantic,  hrwa;  Roy  D.  Hams, 
Harlan,  Iowa;  Charles  E.  Horobuckle, 
Shenandoah.  Iowa;  Lynn  F.  Johnson, 
Essex.  Iowa;  Harold  O.  Larsen,  Atlantic, 
Iowa;  W.E.  Uoyd.  Shewmdoafa.  Iowa; 
Edward  Naveo.  Coming,  Iowa;  LeRoy  F. 
Nelaoa,  Atlantic,  Iowa;  Dariyl  D.  Smith. 
Atlantic  Iowa;  C.  Norlyn  Taylor. 
Woodbine.  Iowa;  Lynn  Taylor,  Zillitca. 
Iowa;  and  Kendal  C  Wanoe,  Sr.. 
Atlantic  Iowa,  to  acquire  90.97  percent 
of  the  voting  shares  of  Anita 
Bancorporatioo.  Newton.  Iowa,  and 
thereby  indirectly  acquire  Anita  State 
Bank.  Newton.  Iowa. 

2.  Harriagtoa  M.  Cummiags,  Cay  G. 
Qunmings,  and  Cummings  &  Co.. 
Fremont,  Michigan;  to  retain  ownership 


Trartsaction 


Per  transfer __ 

Per  transfer 

Per  transfer 

Per  transfer 

Per  transfer 

Per  transfer 

Per  account/per  month 

Per  issue/ per  month 

Per  transfer _ 


— 


Fees 


$3.00 
1.00 
3.00 
5.00 

10.00 

10.00 

15.00 

.50 

.75 


of  12.92  percent  of  the  voting  shares  of 
The  CMd  State  Bank  of  Ftemont, 
Fremont  Michigan. 

a  Fedend  Reserve  Bank  of  Kansas 
Gly  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Weldott  and  Leah  fane  Brady,  Knob 
Noster,  Missouri;  to  acquire  43.5  percent 
of  the  voting  shares  of  Sweet  Springs 
Bancshaies,  Inc,  Sweet  Springs. 
Missouri,  and  thereby  indirectly  acquire 
Chemical  Bank,  Sweet  Springs. 
MissonrL 

C.  Federal  Resenre  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  CaUfomia  94105: 

1.  Cory  C.  and  Norma  K  Byme, 
Sacawnento,  CaHfomia;  to  acquire  23.80 
percent  of  the  voting  shares  of  Alex 
Brown  Finandai  Group,  Sacramento, 
California,  and  thereby  indirecdy 
acquire  Bank  of  Alex  &own. 
Sacramento.  California,  and  Meridian 
National  Bank,  Concord.  California. 

Board  of  Governors  of  the  Federal  Reserre 
System,  November  ig.  1908. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-26508  Filed  11-24-88;  8:45  am] 

B4UJNa  CODE  6210-t1-M 


CWoorp  el  ai.;  Applications  To  Engage 
de  Novo  in  Periwlasilita  Nontanlcing 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(l]  of  the  Board's  R^ulation 

Y  (12  CFR  225.23(aXl))  for  the  Board's 
approval  under  section  4(cJ(8)  of  the 
Bank  Holding  Company  Act  (12  U.&C 
1843(c)(6)]  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225  21(a))  to  commence  or  to 
engage  de  aovo.  either  direcdy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  22525  of 
Regulation  Y  as  closely  related  to 


banking  and  permissible  for  bank 
holding  r.nmpyniffff.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  fbr 
processing.  it  will  also  be  availaiile  for 
inspection  at  the  offices  of  the  Board  at 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consgnunation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  qoestion  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificaUy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  fee  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  I}ecember  12, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Citicorp.  New  York,  New  York;  to 
engage  de  aovo  in  collection  agency  and 
credit  bureau  activities  pursuant  to 
S  §  225.25(b](23)  and  225.25(b3(24)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Skfanaad 
(Lloyd  W.  Bostian.  Jr.,  Vice  lYesident] 
701  East  Byrd  Street  Richmond.  Vir^nia 
23261: 

1.  Maxwell  Corporation,  Charleston. 
West  Virginia;  to  engage  de  novo  in 
management  oounsulting  to  banks  in  all 
managerial  areas,  such  as  board  policy, 
staffing,  and  product  pricing  pursuant  to 
§  225.25(b)(ll)  of  the  Board's  Regulation 
Y. 

Board  of  Govemon  of  the  Fedei«l  Reserve 
System.  Noveialter  18,  igBB. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-25309  Filed  11-24-86;  8:45  am] 

BaUNO  CODE  UIO-OI^M 
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First  Haralson  Corp^  Aequisttlon  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  {  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  First  Haralson  Corporation, 
Buchanan,  Georgia;  to  acquire 
Thompson-Greene  Insurance  Agency, 
Tallapoosa,  Georgia,  end  thereby 
engage  in  insurance  activities  in  a  town 
of  less  than  5,000  persons  pursuant  to 
§  225.25(b)(8)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Buchanan  and  Tallapoosa,  Georgia. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  19, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-28510  Filed  11-24-86;  8:45  am] 

BILUNQ  COOE  <21»-01-M 

First  Mutual  Holding  Co.  et  al^ 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  8  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
5225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14}  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  5ie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
Ueu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  siunmarizfaig  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  16, 1986. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  Mutual  Holding  Company, 
Dover,  New  Hampshire;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Southeast 
Bank  for  Savings,  Diover,  New 
Hampshire.  Comments  on  this 
application  mi»t  be  received  by 
December  10, 1986. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Ifennsylvania  19105: 

1.  Codorus  Valley  Bancorp,  Inc.  Glen 
Rock,  Pennsylvania;  to  beome  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Bank  of  Glen  Rock.  Glen  Rock. 
Pennsylvania. 

C.  Federal  Reserve  Bank  of 
Minneapolis  [James  M.  Lyon,  Vice 


President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Bank  Shares  Incorporated, 
Minneapolis,  Minnesota;  to  acquire  88.27 
percent  of  the  voting  shares  of  First 
State  Bank  of  Apple  Valley.  Apple 
Valley.  Minnesota.  Comments  on  this 
application  must  be  received  by 
December  12, 198& 

2.  Con-West,  Inc.,  Billings.  Montana; 
to  become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  First  Security  Bank  of  Glendive. 
Glendive,  Montana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Dinsdale  Bros.,  Inc.,  Central  City, 
Nebraska;  to  merge  with  The  Mitch 
Corporation,  Central  City,  Nebraska, 
and  thereby  indirectly  acquire  First 
National  Bank  in  Mitchell,  Mitchell, 
Nebraska.  Comments  on  this  application 
must  be  received  by  December  15, 1986. 

Board  of  Governors  of  the  Federal 
Reserve  System,  November  19, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc  86-28511  Filed  11-24-86;  8:45  am] 
BtlXINQ  CODE  tSIO-OI-M 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMstratlon 

[Docket  Na  •40-01411 

Extra-Label  Use  of  New  Animal  Drugs 
In  Food-Producing  Animals; 
Availability  of  Revised  Compliance 
Policy  Guide 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Compliance 
Policy  Guide  7125.06  prepared  by  FDA's 
Center  for  Veterinary  Medicine  and 
entitled  "Extra-Label  Use  of  New 
Animal  Drugs  in  Food-Producing 
Animals."  On  August  1, 1986,  the  guide 
was  revised  to  provide  that  the  extra- 
label  use  of  new  animal  drugs  in 
medicated  feed  is  not  permitted  under 
this  discretionary  policy.  On  November 
1. 1986.  the  guide  was  revised  to  add  to 
the  listing  for  high  priority  regulatory 
attention  the  use  of  any  nitroimidazoles 
in  species,  e.g.,  swine,  in  which  use  of 
the  compounds  is  unapproved. 
ADDRESS:  The  revised  guide  is  available 
for  public  examination  at.  and 
comments  and  requests  for  single  copies 
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may  be  vent  to,  the  Docteto 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishere  Lane,  Rodcrille,  MD  20657. 

FOR  nMTHER  INFORMATION  CONTACT 

Edwaid  |.  BaUitch.  Center  far  Veteriaary 
Medicine  (HFV-^230).  Food  ud  Drug 
Adminietration.  5600  Fishen  Lane. 
Rockville.  MD  20857.  301-443^3338. 

SUPPLEMENTARY  INTOBMATIOM:  ConcefC 
over  numerous  questioflfl  regarding 
e3(toa4abd  WW  of  drag*  in  aninai  feedi 
has  proaipted  FDA's  Ceater  for 
VetefiaMy  Me^ame  (CVM)  to 
anno— oe  a  reviaMMi  in  its  extra-label 
use  poticy  to  make  it  den-  tbat  tbe 
extra-label  use  of  new  aimnsl  dntgs  in 
afikMd  feed  is  not  pennitted.  On  Ati^ast 
1. 1988,  CVM  revised  its  Compliaace 
Policy  Gaide  7taJ06  to  ciarify  that  a 
■ew  amsBal  dnig  may  be  used  ia 
medicated  feed  only  as  specifically 
pereutted  by  regal  atian  in  21 CFR  Part 
55&  On  Novembef  1. 1988,  CVM  revised 
tbe  guide  by  adding  to  the  listiqg  ior 
high  pnority  regulatory  attention  the  ase 
ofdiawthdazote.  iproiudaiole.  or  any 
other  nitmiaMdniole  in  species.  e.g.. 
swiae.  ia  which  \ise  of  tbie  oempoand  is 
onapproved.  The  ^iovenlber  1  reviaioa  is 
based  on  serious  questions  about  the 
safety  of  residues  which  may  occur  &om 
extra-label  use  of  these  dn^gs. 

For  the  purpose  of  CVM's  extra-label 
use  policy,  "extra-label  use"  refers  to 
the  actual  or  intended  use  of  an 
approved  new  animal  drug  in  a  food- 
producing  animal  in  a  maiiaw  that  is  not 
in  accordance  with  the  dru^s  labeling. 

The  revised  policy  guide  states  that 
the  hi^test  prion  ties  for  regulatory 
action  will  be  given  to  cases  of  extra- 
label  use  of  new  animal  dnigs  in  treating 
food-producing  animals,  when: 

(1)  Illegal  residaes  occur 

(2)  Chloramphenicol  or 
diethylstiHyestroi  (DES)  is  ased  in  food 
animals; 

f  3)  Dimetridazole,  ipromdasole,  or  any 
other  nitroimidaxole  is  used  in  a  species, 
e.g.,  swine,  in  adiich  use  of  the 
compound  is  unapproved; 

(4)  Manufacturers  and  distributors 
promote  extra-label  use  of  drugs: 

(5)  Drugs  are  mixed  into  medicated 
feeds  intended  for  extra-label  use:  or 

(6)  Laymen  use  products  in  an  extra- 
label  manner  at  their  own  initiative. 

Compliance  Policy  Guide  7t2SJ0i  is 
available  for  public  examination  at,  and 
reqoeali  ior  angle  oopicB  naiy  be  aent 
to,  the  Dockets  Management  firaadi 
(address  above).  In  accordance  with  21 
CFR  10.85  (d)(3}  and  (i),  any  person  may 
ssomil  written  comments  on  the  revised 
gnide.  Written  cowmeiits  should  be  sent 


to  tfie  Dockets  Management  Branch. 
Two  copies  of  any  oommeots  are  to  be 
submitted,  except  that  imfividoals  may 
submit  one  copy.  Commenls  are  to  be 

identified  with  Docket  No.  a4D-0141. 
Although  any  conmients  will  be 
considered  if  the  guide  is  revised  again 
in  the  future,  the  agency  wiH  not  defier 
regulatory  action  pending  any  such 
revision. 

Dated:  November  18, 1986. 
Joiio  M.  Taylor, 

Associate  Coaiatiasioaer  for  Begulatoiy 
Affairs. 

|FR  Doc  «B^a6477  Fiied  11-24-M:  8:45  aiaj 
BtLUHC  COQg  ♦«■■  ai  a 


National  Instttutes  of  Heatth 

Cancer  Center  Support  Review 
Committee;  Hating 

Pursuant  to  Pub.  L  92-483,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Center  Support  Review 
Conmnttee,  National  Cancer  faistitate, 
December  4-5, 1988^  Holiday  Inn 
Crowne  JPtasa,  RockviUe.  Maiyland 
20852.  This  meeting  mnU  be  opoi  to  the 
public  OB  December  4  from  8:30  ajn.  to 
9:30  a jn.  to  review  ndministrntivf 
details.  Atteodance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  wHh  pfovnwm  set 
forth  in  SectiottB  SSSlHoM^)  and 
S52b(c)(8),  Title  5,  U.S.  Cade  and  section 
10(d)  ef  hb.  L.  82-483.  the  meeting  will 
be  Hnaed  to  the  pid>lic  on  Deoerabia-  4, 
from  9:30  a-m.  to  recesB,  and  on 
December  5,  from  8:30  a.m.  to 
adjoumment.  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  aasodated  with  tbe 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  tbe 
Committee  Management  Offloer. 
National  Cancer  Institute,  Building  31, 
Room  10A08,  National  Institutes  of 
Health.  Betbeada.  Maryfand  20892  (301/ 
496-5708]  will  provide  summaries  of  the 
meeting  and  rosters  of  coiBBUttee 
laeaobers,  upon  request 

Dr.  John  W.  Abrell,  Executive 
Secretary,  Cancer  Cemter  Support 
Review  Committee,  National  C«ioer 
InatitMle.  Westwood  Baildiag.  Rooai  834, 
National  Institutes  of  Heahli,  Betbeada, 
Manrland  20efl£  (30l/48fr47V)  will 


furnish  sidbatantive  piograaB 
information. 

This  notice  is  being  pahUdwri  leas 
than  15  days  prior  to  the  meeting 
because  die  conflicting  schedules  (A 
committee  members  prevented  the 

I  bem  beii«  held  at  a  later  date. 


Dated-  November  17, 1968. 
Bally  t.liniUli 

Committee  Management  Officer,  NIH. 
[FR  Doc.  86-26616  Filed  ll-a«-«it  (MB  «H 


Public  Haatth  Sarvlca 


Coding  of  I 

worrvcDon  id  ison^e  vi  M^eiing 

Pursuant  to  the  Federal  Advisory  Act 

(Pub.  L  9Z-483),  notice  is  iMrtby  yvten 
thattfaeSaJiiiimaiHtn  oaPJaaasi 
Clasnfication  awl  AatoBaled  Coding  of 
Metficel  Diognoaes  of  the  Natioaal 
Committee  on  Vital  and  HeaMn 
Statistics  (NCVHS)  established  parsaant 
to  42  use  242k.  section  300(k)(2)  of  the 
Public  Health  Service  Act,  as  anenoea. 
win  convene  on  Tuesday,  December  Z. 
1986  at  9:00  a.m.  in  Boildii^  31.  C-W^ig. 
6th  Floor.  Conference  Room  la  National 
Institutes  of  Health.  9000  Rockville  Pike, 
Bethesda.  Maryland  20802.  This  notice 
corrects  tbe  day  and  location  of  this 
meeting  which  was  published  on  page 
41669  of  the  November  18. 1966  iasue  «f 

The  Saboommittee  will  receive 
presentations  from  the  National  Center 
for  HeaMi  Statistics  oa  the  aarcnt 
status  of  tbe  Tenth  Revision  to  tiw 
International  Gassification  of  Diseases 
(ICD-10).  The  meeting  will  also  provide 
a  forum  for  interested  parties  to  express 
their  views. 

FurOwr  information  regardli^  this 
meeting  of  the  Subcommittee  may  be 
obtained  by  p/>"*.artii^  Gail  F.  Fisbec. 
Ph.D.,  Executive  Secretary,  National 
Committee  on  Vital  aad  Health 
Statistics.  Room  2^28,  Ceoter  Buildi<«. 
3700  East- West  Highway,  (^attavyie. 
Marytead  20762,  takphone  (301)43fr- 

7(i6a 

Dated:  Novend>er  20, 1966. 
Manning  Fainlrib.  MJ)..  Dr.P  JI, 
Director.  NtUieaaJ  Caatar  for  Health 
StatJttJcx. 
[FR  Ooc  a6-3eBM  Fil«i  11-14-aa:  &45  ami 


BEST  COPY  AVAILABLE 


I 


I 


42658 Federal  Register  /  Vol.  51.  No.  227  /  Tuesday,  November  25,  1986  /  Notices 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(7-00151;  ORE  0M44;  (OR-943-07-4220-11: 
GP7-0171 

Propoaed  Continuation  of  Wittidrawal; 
Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture  proposes  that 
the  land  withdrawal  for  the  Dale  Ranger 
Station  Administration  Site  continue  for 
an  additional  20  years.  The  land  would 
remain  closed  to  surface  entry  and 
mining  but  has  been  and  would  remain 
open  to  mineral  leasing. 
FOR  FURTHEft  INFORMATION  CONTACT: 
Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208  (Telephone  50^-231-6905). 
SUPPLEMENTARY  INFORMATION:  The 
Forest  Service,  U.S.  Department  of 
Agriculture  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  2611  of  February  12. 1962.  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714. 

The  land  involved  is  located  outside 
the  Umatilla  National  Forest  on  the 
North  Fork  John  Day  River 
approximately  50  miles  south  of 
Pendleton  and  contains  10  acres  within 
Section  36,  T.  6  S.,  R.  31  E.,  W.M.. 
Umatilla  County.  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Dale  Ranger  Station 
Administrative  Site.  The  withdrawal 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  ofTicer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 


the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  Noveraber  14, 1986. 
B.  UVeUe  Black, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[PR  Doc.  66-26460  Filed  11-24-66;  8:45  am] 
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Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  SheH 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  availability. 

summary:  Notice  is  hereby  given  that 
certain  accident  investigation  reports  of 
blowout  and/or  fires  that  occurred  on 
oil  and  gas  facilities  located  on  the 
Outer  Continental  Shelf  are  available  to 
the  public  upon  request. 

addresses:  Copies  of  the  reports  may 
be  obtained  from  Minerals  Management 
Service;  Offshore  Rules  and  Operations 
Division,  MS  646;  12203  Sunrise  Valley 
Drive;  Reston,  Virginia  22091. 

FOR  FURTHER  ViFORMATION  CONTACT 

Mr.  Price  McDonald,  Chief,  Offshore 
Rules  and  Operations  Division;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive,  Mail  Stop  646;  Reston, 
Virginia  22091;  Telephone  (703)  648- 
7813.  (FTS)  958-7813. 

SUPPLEMENTARY  INFORMATION:  The 

available  accident  investigation  reports 
are  identified  as  follows: 


Open 

Event  an*  date 

Area  and  MORk 

Region 

84-0040 

BkMKOut.  7/20/ 

Matagonla 

GuHot 

83. 

laland.  Block 
657. 

Mexico 

84-0050 

BknwMt.  10/20/ 

Eugene  Wand. 

Oo. 

83. 

Btocfc  10. 

85-0054 

Exptotion/Fre. 

West  Canieron. 

Do. 

5/13/84. 

8100(405. 

85-0099 

Fire.  8/17/84 

EastCamerofV 
Btock32Z 

Do. 

ae-oooe 

Rre,  1/6/i4 

Shp  Shoal. 
B«ock268. 

Oo. 

88-0100 

Blowaul/nre. 

West  Cameron, 

Do. 

12/3/86. 

BkXktAS. 

86-0101 

Bkmoul/fire.  9/ 

Green  Canyon. 

Do. 

14/84. 

oodiee. 

Dated:  November  17, 1986. 
Joltn  B.  Rigg, 

Associate  Direatorfor  Offshore  Minerals 

Management 

[FR  Doc  86-28492  Filed  11-24-66;  6:45  am] 

•aima  COOC  4318-iM-M 


DEPARTMENT  OP  THE  INTERIOR 

Oil  and  Gaa  and  Sulphur  Operations  in 
Outer  Continental  Shelf,  ODECO  Oil 
and  Gas  Co. 

agency:  Minerals  Management  Service, 
Department  of  the  Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document. 

summary:  This  Notice  announces  that 
ODECO  Oil  &  Gas  Company,  Unit 
Operator  of  the  Ship  Shoal  Block  113 
Federal  Unit  Agreement  No.  14-08-001- 
2931,  submitted  on  November  12, 1986,  a 
proposed  Development  Operations 
Coordination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
Ship  Shoal  Block  113  Federal  unit 

The  purpose  of  diis  Notice  is  to  iidom 
the  public,  pursuaat  to  section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Parkway,  New  Orleans,  Louisiana  701Z3. 

FOR  FURTHER  INFOHMATION  CONTACT 

Minerals  Management  Service,  Records 
Management  Section,  Room  114,  open 
weekdays  9:00  a.m.  to  3:30  p.m.,  1201 
Wholesalers  Parkway,  New  Orleans, 
Louisiana  70123,  phone  (504)  736-2519. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  docimient 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  9  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 

Dated:  November  17. 1986. 

|.  Rogers  Peaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-26491  Filed  11-24-86;  8:45  am] 

MLUNO  CODE  4««HMMi 


National  Parle  Senrlce 

Intention  To  Extend  Concession 
Contract 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969: 16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
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Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  extend  concession  contracts 
with  Bullfrog  Marina,  Incorporated  and 
Hite  Resort  &  Marina,  Incorporated, 
authorizing  them  to  continue  to  provide 
accommodations,  facilities  and  services 
for  the  public  at  Glen  Canyon  National 
Recreation  Area,  Arizona  for  a  period  of 
one  (1)  year  from  January  1, 1987, 
through  December  31, 1987. 

These  contract  extensions  have  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  docimient  will  be 
prepared. 

The  foregoing  concessioners  have 
performed  their  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 1986. 
and  therefore,  pursuant  to  the  Act  of 
October  9. 1965.  as  cited  above,  are 
entitled  to  be  given  preference  in  the 
renewal  of  the  contracts  and  in  the 
negotiation  of  new  contracts  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioners,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Rocky  Mountain 
Region,  Denver,  Colorado,  for 
information  as  to  the  requirements  of 
the  proposed  contracts. 

Dated:  October  1. 1986. 

Homer  L.  Rouse, 

Acting  Regional  Director,  Rocky  Mountain 
Region. 

Approved  September  29, 1986. 

Curtis  H.  Menefee, 

For  the  Regional  Solicitor,  Rocky  Mountain 
Region. 

[FR  Doc.  88-28562  Filed  11-24-86;  8:45  am] 

BtLUNQ  COOC  4310-70-M 


National  Register  of  Historic  Piaca^ 
NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 


that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  cm  65,  the  National  Park  Service 
notiHes  owners,  public  officials  and 
other  interested  parties  and  provides 
them  with  an  opportunity  to  make 
conunents  on  the  proposed  boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmark 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmark  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L  Rogers,  Associate 
Director,  Cultural  Resources,  and 
Keeper  of  the  National  Register  of 
Historic  Places.  National  Park  Service. 
P.O.  Box  37127.  Washington.  DC  20012- 
7127.  Attention:  Chief  of  Registration 
(Phone:  202-343-9536). 
Carol  D.  ShuU, 

Chief  of  Registration,  National  Register  of 
Historic  Places,  Interagency  Resources 
Division. 

Mesilla  Plaza 
Mesilla,  New  Mexico  (Dona  Ana  County) 

[FR  Doc  86-26560  Filed  11-24-66;  8:45  am] 

BILLMQCOOE  OtS-TO-M 


National  Register  Of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  15, 1986.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
December  10, 1986. 
CmA  0.  Shull. 
Chief  of  Registration,  National  Register. 

COIWECnCUT 
Hartford  County 

Newington,  Newington  Junction  North 
Historic  District  (Newington  function 
MRA).  55-108  Willard  Ave. 

Newington.  Newington  Junction  Railroad 
Depot  (Newington  Junction  MRA),  160 
Willard  Ave.  and  200  Francis  Ave. 


Newington,  Newington  Junction  South 
Historic  District  (Newington  Junction 
MRA).  268-319  Willard  Ave. 

Newington.  Newington  Junction  West 
Historic  District  (Newington  function 
MRA),  175  &  181-183  Willard  Ave.,  and 
269-303  W.  Hill  Rd. 

Newington.  Willard  Homestead  (Newington 
function  MRA)  372  Willard  Ave. 

DELAWARE 

New  Castle  County 

Odessa  vicinity,  Old  Ford  Dairy  (Boundary 
Increase)  (PLebuilding  St.  Georges  Hundred 
1850-1880  TR)  US  13 

KANSAS 

Reno  County 

Hutchinson.  Whiteside,  Houston,  House.  504 
E.  Sherman 

KENTUCKY 

Kenton  County 

Covington,  Austinburg  Historic  District 
(Eastside  MRA),  Roughly  bounded  by 
Chesapeake  &  Ohio  RR.  Licking  River 
floodwall,  rear  lot  lines  of  N  side  of 
Wallace  Ave.,  and  Madison  Ave. 

Covington.  Emery-Price  Historic  District 
(Eastside  MRA).  Roughly  bounded  by 
Eighth,  Greenup,  and  Eleventh  Sts..  and 
alley  behind  W  side  of  Scott  Blvd. 

Covington.  Helentown  Historic  District 
(Eastside  MRA),  Roughly  bounded  by 
Eleventh  and  Wheeler  Sts.,  Chesapeake  & 
Ohio  RR,  and  Madison  Blvd. 

Covington,  West  Fifteenth  Street  Historic 
District  (Eastside  MRA)  1445-1451  and 
1501-1513  Madison  Ave..  1421-1423  Neave 
St.  and  10-32  W.  Fifteenth  St. 

MAINE 

Piscataquis  County 

Sebec-Piscataquis  River  Confluence 
Prehistoric  Archaeological  District 

MASSACHUSETTS 

Bristol  County 

Taunton.  U.S.  Post  Office-Taunton  Main.  Z7 
Taunton  Green 

NEW  JERSEY 

Mercer  County 

Trenton,  Trenton  and  Mercer  County  War 
Memorial-Soldiers '  and  Sailors '  Memorial 
Building,  W.  Lafayette  St. 

NORTH  CAROLINA 
BUden  County 

Clarkton.  ClaHiton  Depot,  Elm  and  Hester 
SU. 

OKLAHOMA 
Cleveland  County 

Norman,  facobson,  Oscar  B.,  House,  609  S. 
Chatauqua  Ave. 
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Pontotoc  County 

Ada.  East  Central  State  Nonnal  School  Eaat 
Central  University  Campus 

Pottawatonio  Coonly 

Rose— Fast  Site  (34PT28) 

SOUTH  CAROLINA 
Dariington  County 

Hartsville.  Arcade  Hotel,  204  N.  Fifth  St. 

Laurens  County 

Laurens.  Wilson-Clary  Houee  (Laurens 
MRAJ.  120  Irby  Ave. 

Richland  County 

Nipper  Creek  (38RD18J 

York  County 

Rock  Hill,  Winthrop  College  Historic  District, 
Along  Oakland  Ave.  between  Cherry  Rd. 
and  Stewart  Ave.  on  the  Winthrop  College 
Campus 

TENNESSEE 

Smith  County 

Rome,  Rome  Ferry,  US  70  at  Cumberland 
River 

VIRGINIA 

Lynchburg  (Independent  Qty) 

Kentucky  Hotel,  900  Fifth  SL 

Powhatan  County 

Ballsviile,  Blenheim.  6177  Blenheim  Rd. 

WISCONSIN 

Dane  County 

Madison.  Wiedenbeck—Bobelin  Warehouse 
619  W.  Mifflin  St. 

|FR  Doc.  86-28561  Filed  11-24-86;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-18,2M] 

Domenico,  Inc^  Lynn,  MA;  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  14, 1986  in  response  to 
a  worker  petition  received  on  September 
19, 1986  which  was  filed  by  the 
International  Ladies'  Garment  Workers' 
Union  on  behalf  of  workers  at 
Domenico,  Incorporated,  Lynn. 
Massachusetts. 

The  petitioninj  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  rrA-W-17,943).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  7th  day  of 
November  1986. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  66-26544  Filed  11-24-86;  8:45  am) 
BHXINQ  CODC  tf  10-M-M 


investigatfons  Regarding 
Certifications  of  Eilgibiiity  To  Apply  for 
Worker  Adfustment  Assistance; 
HaiiUHirton  Services  et  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a} 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tlds 
notice.  Upon  receipt  of  these  petitions. 

Appendix 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II. 
Chapter  2.  of  the  Act.  Tlie  investigations 
will  further  relate,  at  appropriate,  to  the 
determination  of  the  date  on  wliich  total 
or  partial  separations  began  or 
threatened  to  begin  and  Ae  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  person 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  5, 1986. 

Interested  persons  are  invited  to 
submit  written  conunents  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  5. 1986. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  WashingtMi, 
DC  20213. 

Signed  at  Washingtoa  DC  this  10th  day  of 
November  1986. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


PeWioow  (Unicm/Woikara/Fnn) 


Halliburton  Sarncai  (Wofkars) 

AT»T  IrKomwtmi  SrMm*  (IBEW) " 

McDonald  Tank  A  Equpmam  Co.  UacTank  Co.  Mtorkan) 

Eaton  Ccip(Bo4annakara). „ 

Molycofp.  Inc  (USWA) 7  ...7 

Bailey  Tructang.  Inc  (CoiH)anrt 1 

Gfaat  Nortwm  Pmm  Oo..  Woodhnd  O,  (WMm) 

Gfr— "— ■ — _^       _    . — 


Location 


fWge  Tool  Co.  (Woikari) 

Suptnor  Drawi  Slaal  (USWU) 

aamwd  Match  Co.  (Stanlay  OaniJn>iMa>« 

OKcnm  name  Hartaning  (Con^any) 

Manonlleil  Bninzalo (USW) 

MurayONo  Mfg.  Co.  (Wottian) 

Motorota,  Inc.  (QoavMy) 1] 

Dia-U>gCo.  (Wortiara).. 


Mi*Conlinant  RaaouKaa  (Wortiara)" ""      

Stalaon  Hal  Co.  «SCWU) _  _    _ 

Dainaon  Oil  Coip.  (Woikara) '__."' 

Homaataka  Minng  (Woriwra) _ 

»onm»t»  MMng  (WoitMra). 

WaalBaaicMuainaaSHpewPlaMiWariian) 

Mwraiy  tMmr.  Inc.  (MNlilMra).. 


P™ciam>  LeMa  Satvioa  Inc.  (Warttara) ._. 

Baf  fluUMT  (Workare) 

Flawof  Tree  Fooda.  h«c.  (Compvy) 

*ta>a  Conductor  Productt  Co.^Woikara).. 
tTV-Naiaaoolin  Budwyo  mm  (UMWA)... 
lTV<:aiiip«>ell  Wortia  <U6WA) 


Caoizo  Spnng^  TX.. 

Undareood.  lA 

Great  Band.  KA 

Marion.  OH _ 

Wl>ahingk)ii.  PA 

PlaaantviSa.  PA 

MMnockat.  ME 

MMinackat.  ME 

Elyiia.  OH _ 

Monaco,  PA 

Sprwtgfield,  MA 

Ondnnati,  OH 

OH.. 


Data 


LaairencetMrg,  OH 

Joplin.  MO 

Hotalon.  TX 

Cartondale.  Co 

SL  Joaaph.  MO 

Houaton.  TX 

Bano.  NV 

Qofclen,  CO 

Smhor,  NE 

NY.  NY 

Carrizo  SpnOB.  TX 

ASiana.  TX 

Englewood  CWte.  NJ . 
Vancowar.  WA... 


Youngalown.  PA.. 


10/21 /SS 
10/24/86 
1(V23/Se 
10/23/88 

i(V22/aa 

10/22/86 
1(V24/86 
1(V24/86 
1(V  30/86 

Hyas/se 

10/30/86 
10/28/86 
10/30/86 
10/30/86 
1W29/86 
10/30/ae 
10/26/86 

iof2a/a6 

10/27/86 

10/21/86 

10/21/66 

10/27/86 

10/22/66 

t0/?1/86 

10/27/86 

10/28/86 

10/26/86 

10/28/86  1 

10/26/66 


Data  of 


10/6/86 
10/20/66 

9/2S/86 
10/13/66 
10/20/86 
10/20/86 

10/3/86 
10/13/86 
10/22/86 
10/16/66 
10/24/86 
10/23/86 

10/5/86 
10/27/86 
10/27/86 
10/24/86 
10/20/86 
10/20/86 
10/21/66 

9/30/86 
6/36/66 
10/17/86 
10/16/86 

10/6/86 
10/21/86 
10/20/66 
10/26/86 
10/23/86 
10/24/66 


PaWkyi  Number 


TA-W-16547_ 
TA-W-ie348.. 
TA-W-18.549... 
TA-W-18.5S0... 
TA-W-ie,561 ... 
TA-W-16352_. 
TA-W-1B,553.... 
TA-W-1B.554.... 
TA-W-18,555.... 
TA-W-18.SS6... 
TA-W-16,557.„. 
TA-W-ia,558_. 
TA-«f-163!6.... 
TA-W-18.5e0... 
TA^.W,9B1  _.. 
TA-W-18,562... 
TA-W-183e3..„ 
TA-W-1S364„. 
TA-W-ia,S65.... 
TA-W-ie.566._ 

TA-W-16,967 

TA-W-ISJW.... 
TA-W-taLfi68.-. 
TA-W-1«.570._.. 
TA-W-18.571  .„. 

TA-W-18,572 

TA-W-18.573 

TA-W-a,674 

TA-»/^18575 J 


Arlidaaftodaoad 


Oilw 

TalaoommunieMiin  aqupmant 
Oil  and  gee  atarage  and  handing. 

Sleel  forginga. 

Molybdenum  Monde,  molybdetiuni  oiida. 

TriMport  enxle  on. 


print. 


Toole. 
Slaal  taM. 
Book  malchaa. 


Fniebed  bnraed  teiahr^lL 
Bcydi*  t  poiMr  mowan. 

iifli,  I  I 

Ollae)«ie»lc 

Mine  nMtolwgied  ooel. 

HaHSosw. 

Oidtiang. 

Motel  ouploralion. 


oaaiant. 


Oil  «eU  conatnictfon  larvioea. 
Motel  products  ueod  in  on  drilte. 
Fn«  roue  cvKty. 
Akaninum  rod  end  cebfe. 
Matahngieel  ooaL 
Pipo. 
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Appendix— Continued 


PMMonar  (Uraon/Mfoifcare/Rnn) 


Cwlit  Machine  Co.  (Wortiecs) 

Qenani  Eledric  (lUE) 

Hhytn-Belh  Coal  Co.  (UMWA) _.. 

W-K-M,  DiwMn  o(  Joy  Manutecturing  (Workera) .. 
SprinoSeM  Foundry  Co.  (USWA) 


Zenith  Electonics  Corp  (UEWAI). 

Betti  Enaigy  (UMWA) 

Trant  Amancin  Natural  Gai  Corporation  (Workera) 

Honeyixei,  Inc.  (Workera) _ 

Geophyaical  SanAca,  Inc.  (Workera) _ 

Shoe  Corporation  a»  Am.  Cotumbui  Distribution  Center 
(Workers). 

Ithaca  Gun  Company  (lAMAW) _ 

Ithaca  Gun  Company  Cameron  Plant  (lAMAW) 

Harbison  Walker  (USWA) 

Sledge  OriKng  Co.  (Company) 

ARK-LA-TEX  Oil  A  Gas  Inc.  (Company) „ 

FWA  Drilling  Co.,  Inc.  (Workera) _. 

Saxon  Oil  Co.  (Workera) 

E.D.  Cappe  Constnictnn  (Compeny) 

Watertend  Enlerpriees  Inc.  (Workera) _ 

Singer  Fumitura  (Workera) _ 

Brown  Disc  Mfg..  hw.  (Workera) _ 

Sheehah  Ejipkxation  (Workera) _ „. 

L4L  Sholhole  Services  (Woriiers) 

AT«T  Sales  Otiioe  (Wortiere) 

Center „ _ 


Location 


Washington,  PA 

Schenectady,  NY  .... 

Mm,  WV. 

Houston,  TX 

Indiana  Orchard.  klA 

Chicago,  IL _. 

Forty  Four,  PA..._ 

Laredo,  TX._ _ 

Arknglon  Heights.  IL. 

Dales,  TX__ 

Columbus,  OH 

Ithaca.  NV 

Cameron,  MO „._ 

Granstvile,  MO 

Ftora.  IL 

WIchils  FflNs,  TX 

Wichila  Fans.  TX 

Drtas,  TX 

Cwthage,  TX 

Odeaea.  TX 

Bryaon  CHy.  NC _. 

CO  Springs,  CO 

Casper.  WY 

Sidney,  MT 

KnoxvUle,  TN 

AkXM,  TN.._ 


Oete 
Rscemed 


10/28/W 

10/28/86 

10/28/86 

10/28/86 

10/28/86 

10/28/86 

11/4/86 

11/4/86 

11/4/86 

11/4/86 

11/4/86 

11/4/86 
11/4/86 
11/3/86 
11/3/86 
11/3/86 
11/3/86 
1/3/86 
11/3/86 
10/29/86 
10/30/86 
11/3/86 
11/3/86 
11/3/88 
11/3/86 
11/3/86 


10/24/86 

9/9/86 

7/7/86 

10/20/86 

10/24/86 

10/17/86 

10/28/86 

10/28/86 

10/27/86 

11/4/86 

10/26/86 

10/29/86 
10/29/86 
10/27/86 
10/23/86 
10/16/86 
10/22/86 
10/20/86 
10/23/86 
10/22/86 
10/24/86 
10/24/86 
10/28/86 
10/28/86 
10/15/86 
10/15/86 


PMlion  NumtMr 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 


18578.. 
18377.. 
18,578.. 
18.579.. 
18.580.. 
18.561 .. 
18.582.. 
18,583.. 
18^84.. 
18.585.. 
18.586.. 


TA-W-18.587... 
TA-W-18,588... 
T>^-W-18.5S9... 
TA-W-18,590... 
TA-W-tB,591 ... 
TA-W-18,582... 
TA-W-18,593.- 
TA-W-1 8,594... 
TA-W-18.595... 
TA-W-18.596... 
TA-W-1 8,567... 
TA-W-18.596... 
TA-W-18.599... 
TA-W-ie,600... 
TA-W-1 8,801... 


Aitctes  Produced 


Machined  parts  and  equpmem 

Gas  and  sleem  turbines. 

Metalurgical  coel. 

Valws. 

Specielity  steel  casings. 

Eleclronc  video  (ksplays. 

Coal. 

Natural  gaa 

Computerized  controls. 

Seismc  exptoration. 


Sporting  guns. 

Sporting  guns. 

Clay  bottom  pow  bnck. 

Oil  &  gaa  driKng. 

Oil  A  gas  drilling. 

Oa  A  gas  (Mkng. 

Oil  8  gas  productioa 

Constnjction  ot  oil  gas  sites. 

Amusement  park. 

FumHure. 

Floppy  diskettes. 

Oil  &  gas  SKploration  services. 

Test  hole  cleanup  services. 

Biling&  sales  services. 

Phone  sales. 


[FR  Doc.  88-28542  Filed  11-24-86,  8:45  am] 
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[TA-W-18,390] 

Johnn  DrilHng  Co^  Odessa,  TX; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  20, 1986  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  ]ohnn  Drilling 
Company,  Odessa,  Texas. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  September  30, 1986  (TA-W- 
18,163).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  7th  day  of 
November  1988. 

Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  86-28547  Filed  11-24-88;  8:45  am] 

MLUNQ  COOE  4510-30-M 


[TA-W-18,421] 

Loffland  Brottwrs  Drilling,  New 
Braunf  els,  TX;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  20, 1986  in  response 
to  a  worker  petition  which  was  tiled  on 


behalf  of  workers  at  Loffland  Brothers 
Drilling,  New  Braunfels,  Texas. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  September  30. 1986  (TA-W- 
18,110).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  7th  day  of 
November  1986. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

{FR  Doc.  86-26548  Filed  11-24-88: 8:45  am] 

aHJJNQ  COK  4S10-3IMI 


ITA-W-17,061] 

Revised  Determination  on 
Reconsideration;  Tractedi,  Inc, 
Mercury  Products  Division,  Canton,  OH 

On  July  sa  1986,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  Tractech,  Incorporated, 
Mercury  Products  Division,  Canton, 
Ohio.  This  determination  was  published 
in  the  Federal  Register  on  August  12, 
1986  (51  FR  28905). 

The  International  Association  of 
Machinists  and  Aerospace  Workers, 
Local  984,  application  for 
reconsideration  claims  that  castings 
which  the  Canton  plant  once  machined 
are  now  being  machined  and  imported 
from  Canada. 


On  reconsideration,  the  company 
furnished  additional  information  on  the 
transfer  of  clutch  matching  and  drilling 
and  brake  turning  operations  to  Canada. 
The  findings  confirmed  that  the  clutch 
machining  and  drilling  and  brake 
turning  operations  once  performed  at 
Canton  are  now  being  performed  in 
Canada.  The  machined  clutches  and 
turned  brakes  were  first  imported  in 
October,  1985. 

Layoffs  associated  with  the  transfer  of 
the  clutch  machining  and  drilling  and 
brake  turning  operations  occurred  at 
Canton  in  October,  1985  and  have 
continued  through  1986. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
machined  castings  and  turned  brakes 
produced  at  Tractech,  Inc.,  Mercury 
Products  Division,  Canton.  Ohio, 
contributed  importantly  to  the  decline  in 
production  and  to  the  total  or  partial 
separation  of  workers  and  former 
workers  at  Tractech's  Mercury  Products 
Division.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workers  of  Tractech.  Inc.,  Mercury 
Products  Division,  Canton,  Ohio,  (Turret 
Lathe  Department  and  Machine  Shop) 
engaged  in  employment  related  to  the 
production  of  the  machined  clutch  castings 
and  to  brake  turning  operations  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  1. 1985,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 


42662 
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Signed  at  Washington,  DC  this  27th  day  of 
October  1888.    ■ 

Robert  O.  DeslaofEhuapt, 

Director,  Office  of  Legislation  and  Actuarial 
Services.  UIS. 

(FR  Doc.  88-28549  Filed  11-24-88;  8:45  am] 

MUJNG  COOe  45tO-30-M 


Investigations  Regarding 
Certifications  of  EiigitHlity  To  Apply  for 
Worlter  Adjustment  Assistance;  Vogue 
Rattan  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a]  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  actdress  shown  below, 
not  later  than  December  5, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  (rf  Trade  Adjastmmt 
Assistance,  at  the  acUress  shown  below, 
not  later  than  December  5. 1980. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  801  D  Street.  NW..  Washington. 
DC  20213. 

Signed  at  Washingtoa,  DC  this  17th  day  of 
November  1986. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PeUionar  (Unav/Workaa/Fm) 


Vogue  Rattan  (Woilters) 

Bedcor  Inc.  (UMW) __ .".  Z" 

OucOto  MMenM  Con)..  Tram  Tubs  Oh.  (USWA)" 

tVesser  Industnet  Magoobar  Div  (Woifcara) 

CtossB  o«  Mam  (WoAora) _... 

BfO»m  a  Root  Manna  (Mortiafs) 

Fofd  Coal  Co.  (Wortiers) „ ', 

Stanley  We*  Service  (Company) _ "' 

RCA  Consumer  Elackonics  (Wofkan)  ....„ 

lltva  Saronno  (Woflief*) „ 

Maunce  L  Brown  Co.  (Workers) 


TRW  Reda  Pump  Compwiy  (Workara) 

HartMon  Walker  Ralrackvy  (USWA) 

WHson  MKng  Ltd  (Wofkara) _ „.... 

Smurtt  Nawspnnt  Corp.  (Workers) „ 

BC  Sennce  Co.  (Workers) _ 

Frontier  Petroleum  Sennces,  Inc.  (Workers) _ 

Preaaion  Qeap*^*cal  kx:.  (Workan) 

Target  OaograpbyiEal.  Inc  (Workers) 

U.S.  Steel  Mmng  Co..  Gary  No  51  Mine  (UMWA) 
US    Siael  Minng  Co..  Alptwas  OavUng  « 

Plant  (UMWA). 
US.  Steal  Mmng  Co..  Gary  No.  2 Mna  (UMWA) .. 
US  Steal  Mnng  Co..  Gaiy  No.  4  Mina (UMWA) .. 
US  Steel  Mnng  Co..  Gary  No.  14  l«ne  (UMWA) 

U  S  Steel  Mmrng  Co.,  Seneca  Mme  (UMWA) 

US  Steel  Mnng  Co..  Gary  No.  50  M«ie  (UMWA) 

ATF  Oawdaon  Co.  (USWA) 

Umelco  Mnerals  Corps.  (USWA) _ 


Lexington.  KY 

Comtorl,  WV 

East  Troy,  Wl 

OIney.  IL _ _ 

Miami.  FL _ 

Aransas  Pass,  TX 

Hansford,  WV.._ 

Bryan.  TX 

Indianapolis.  IN.._ 

Ed»on,  NJ 

Kansas  Crty.  MO 

Midland,  TX „.... 

ML  Union.  PA _.... 

E.  Atiion.  IL 

Oregon  City.  OR 

Wtekett,  TX 

Levsland,  TX..._ 

Houskxi.  TX 

Denver,  CO 

Wyoming  CkMMy,  WV.. 
MeOowetl  Co.,  WV 


McDowell  Co ,  WV 

McDonnell  Co,  WV 

McOo«»ell  Co..  WV ....... 

McDowell  C:o..  WV 

Wyoming  County,  WV.. 

Whilinsville.  MA 

Hot  SpQS,  AH 


Date 
neceived 


11/10/86 
11/10/S6 

11/5/86 
11/10/86 
11/10/86 
11/10/86 
11/10/86 
11/10/86 

11/4/86 
11/13/86 
11/13/96 
11/13/86 
11/10/86 
11/10/88 
11/10/86 
11/10/86 
11/10/86 
11/10/86 
11/10/86 
11/10/86 
11/10/86 

11/10/86 
11/10/86 
11/10/86 
11/10/88 
11/10/86 
11/10/86 
11/10/86 


Dale  Of 
Petition 


11/3/86 

11/3/86 

10/31/86 

10/14/86 

H>/2S/86 

11/3/86 

10/4/86 

11/4/86 

10/17/86 

8/25/86 

11/3/86 

ll/e/86 

10/30/86 

11/1/86 

10/31/86 

10/31/86 

10/30/86 

10/25/86 

11/2/86 

10/31/86 

10/31/86 

10/31/86 
10/31/86 
10/31/86 
10/31/86 
10/31/86 
10/30/86 
10/29/86 


PMkon  NunOar 


TA-W-1B,e02 

TA-W-ie.603 

TA-W-18.804 

TA-W-18.a05 

TA-W-18,Be6.-... 
TA-W-18,e07 

TA-w-i8.eoe 

TA-W-18,«)9_ 

TA-W-18.610 

TA-W-18.«11 

TA-W-18,ei2 

TA-W-18*13_ 

TA-W-18.614 

TA-W-18.615...._ 

TA-W-18.816 

TA-W-ie,617 

TA-W-18,618 

TA-W-18.819 

TA-W-18,820. 

TA-W-18,621 

TA-W- 18,622  _._. 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 


18,623.. 
ie.624.. 
18.625.. 
18.826.. 
18,627,. 
18,628. 
18.629.. 


Articlta  IVoduoMi 


Rattan  (ucnilure. 

Coal. 

Stamtsss  siael  high  altoy  pip*  & 

OriHng  mud  a  chemicals. 

ChiUran's  sportawaar. 

Constructs  ottshora  drWng  pkttoiTn. 

Steam  coal  mining. 

Oil  well  services. 

Transformers. 

Buy  bottles  arx)  package  Iquaurs. 

Produce  oil  (crude)  and  nakaM  i^ 

Submergable  oil  wel  punipa. 

Silica  bhck 

Oil  wal 

Lumber 

Service  oil  well  rigs. 

SoTMcs  oil  rigs. 

Parforma  saainc  akKtaa. 

Coltoct  and  process  seismic  data. 

Loiw  votaH*  w>s1a«MrBKal  co4. 

Low  votaiile  malalkvgKal  ood. 

Low  volalle  mslalumical  coat 
Low  voMIe  nwWhirgBal  ooaL 
Low  voialila  matalurgKal  coal. 
Low  volatile  melaNurgical  ooal 
Low  votawe  meWkaytal  coat 
Offset  printing  machmes. 
Ferrovansdium. 


|FR  Doc.  26541  Filed  11-24-88;  8:45  am] 
BIMngCode  ai»-30-M 


[TA-W-t8.424] 

WISCO  (WHHston  Industrial  Supply 
Corp.).  WHUson,  ND;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  20, 1986  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  WISCO  (Williston 
Industrial  Supply  Corporation), 
williston.  North  Dakota. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  September  5, 1986  (TA-W- 
17,489).  No  new  information  is  evident 


which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  tlris  7tli  day  of 
November  1986. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  88-26545  Rled  11-24-88;  8:45  am] 
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action:  Notice. 


Lat>or  Surplus  Area  Classification^ 
Additions  to  List  of  Lalwr  Surplus 
Areas  ■ 

AQENCV:  Employment  and  Training 
Administration,  L^bor. 


DATK  The  additions  to  the  labor  surplus 
area  list  are  effective  on  November  1, 
1986. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  additions  to  the  Ust  of  labor 
surplus  areas,  which  has  been  extended 
until  further  notice  while  the 
Department  of  Labor  completes 
implementation  of  Pub.  L.  99-272. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  McGarrity.  Labor  Economist. 
Employment  and  Training 
Administration.  200  Constitution 
Avenue,  NW.,  Room  N4470.  Attention: 
TEESS,  Washington.  DC  20213. 
Telephone:  202-535-0185. 
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•UmJEMEHT AMY  WKMIMnOM: 

Executive  Order  12073  requires 
exet»tiv«  agmciea  to  emphasize 
procurement  set-aaidea  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas. 

Under  Executive  Order  10582 
executive  agencies  may  re)ect  bids  or 
offers  of  foreign  materials  in  favw  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  uiKler  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Procurement  Regulations  Temporary 
Regulation  57  (41  CFR  Chapter  1, 
Appendix),  issued  by  the  General 
Services  Administration  on  January  15, 
1981,  (46  FR  3519).  implements  Executive 
Order  12260.  Executive  agencies  should 
refer  to  Temporary  Regulati<»i  57  in 
procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
October  11, 1985  (50  FR  41606). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  labor  surplus  areas  pursuant  to 
20  CFR  654.5(b)  (48  FR  15815  April  12, 
1983)  and  are  added  to  the  list  of  labor 
surplus  areas,  effective  November  1, 
1966. 

The  following  additions  to  the  list  of 
labor  surplus  areas  are  published  for  the 
use  of  all  Federal  agencies  in  directing 
procurement  activities  and  locating  new 
plants  or  facihties. 

[FR  Doc  86-28543  Filed  11-24-86;  8:45  ami 
BHXMQ  CODE  4it».«-M 


adomons  to  the  annual  list  of  labor 
Surplus  Areas 

[NovwntMr  1.  1966] 


Labor  swpkit  area 

Civil  iutitdictian  mckided 

Nortti  Dakota: 

M«carCo«^.... 

Slope  Cotimy 

WiMamCauMy_ 
Oklahoma: 

ManarOouMy. 
Slope  County. 
WMama  Ooynly. 

Murray  County 

SlaphMa 
CeuiMy. 

Murray  Ojonty 
StaphMa  Coinly. 

Signed  at  Washington,  DC,  on  November 
18, 1986. 
Roger  D.  SaoMrad, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[FR  Doc.  86-26543  FUed  11-24-88;  8:45  am) 
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Employment  Standards  Administration 

Advisory  Committee  on  Sheltered 
Workshops;  Meeting 

A  meeting  of  the  Advisory  Committee 
on  Sheltered  Workshops  will  be  held  in 
the  Frances  Perkins  Building, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  on 
December  11  and  12  starting  at  9:00  a.m. 
in  Room  N5437A  and  B.  On  December 
12,  the  Committee  will  meet  in  Room 
S4215A  and  B  begiiming  at  8:30  a.m. 

"Hie  mission  of  the  Advisory 
Committee  is  to  provide  guidance  to  the 
Department  regarding  the 
administration  and  enforcement  of  the 
Fair  Labor  Standards  Act  and  other 
Federal  minimum  wage  laws  as  they 
relate  to  the  employment  of 
handicapped  individuals  with  impaired 
productivity  at  special  lower  minimum 
wages.  TTie  purposes  of  this  meeting  will 
be  to  discuss  the  recent  amendments  to 
section  14(c)  of  the  Fair  Labor  Standards 
Act  under  which  certificates  are  issued 
and  to  consider  changes  to  the  existing 
regulations. 

On  October  16,  President  Reagan 
signed  the  Amendments  to  the  Fair 
Labor  Standards  Act  of  1986  (Pub.  L  99- 
486).  These  Amendments  completely 
revised  that  section  of  the  Act  providing 
for  the  payment  of  special  minimum 
wages  to  handicapped  workers  under 
certificates  issued  by  the  Department. 
The  Amendments  reduce  administrative 
burdens  on  employers  by  eliminating  the 
need  for  veuious  types  of  certificates 
and  for  physical  separation  of  work 
activities  centers  from  other  sheltered 
workshop  programs.  The  Amendments 
also  provide  a  petition  process  for 
handicapped  workers  who  wish  to  have 
their  special  minimum  wage  rates 


reviewed  by  an  Adauaistrative  Law 
Judge. 

Discussion  of  the  Araandm^ts  and 
the  regulaticHW  will  be  the  primary 
agenda  items.  The  Advisory  Committee 
will  also  take  up  certain  administrative 
matters,  such  as  election  of  officers,  and 
may  address  other  items  if  time  permits. 

The  public  is  invited  to  attend  all 
meetings.  Written  data,  views,  or 
arguments  pertaining  to  the  business 
before  the  Advisory  Committee  are 
invited.  Such  data,  views,  or  arguments 
may  be  forwarded  to  the  Committee 
Secretariat  prior  to  the  meeting  or 
presented  at  the  meeting. 

Any  inquiries  concerning  the  meeting 
of  the  Advisory  Committee  may  be 
directed  to:  Ms.  Corlis  Sellers, 
Secretariat  for  the  Advisory  Committee 
on  Sheltered  Workshops,  Room  C4316, 
Frances  Perkins  Department  of  Labor 
Building,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210,  telephone 
number  (202)  523-8727.  This  is  not  a  toll 
free  telephone  number. 

Signed  in  Washington,  DC.  this  14th  day  of 
November  1986. 

Paula  V.  Smith, 

Administrator. 

[FR  Doc.  86-28540  Filed  11-24-86;  8:45  am) 

BILLINQ  COOE  4510-27-M 


Mine  Safety  and  Health  Administrstion 

[Docket  No.  M-8S-167-C] 

ainchfleld  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Clinchfield  Coal  Company,  P.O.  Box  7, 
Dante,  Virginia  24237  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.326  (aircourses  and  belt  haulage 
entries)  to  its  McClure  No.  1  Mine  (I.D. 
No.  44-04251)  located  in  Russell  County, 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  air  courses  be  separated  from 
belt  haulage  entries  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  The  mine  has  been  designed  for  two 
active  longwall  sections  and  supporting 
continuous  miner  units. 

3.  Large  quantities  of  methane  gas  in 
the  coal  bed  and  adjacent  strata  are 
anticipated  for  the  mine. 

4.  Bureau  of  Mines  and  DOE  in 
conjunction  with  the  company  have 
drilled  five  vertical  methane  drainage 
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holes  into  the  coalbed.  It  is  anticipated 
that  vertical  ventilation  gob  drainage 
holes  will  be  necessary  to  bypass  large 
amounts  of  methane  from  the  return 
airways  during  extraction  of  lonc^all 
blocks. 

5.  Inherent  roof  conditions  and 
maximum  overburden  of  2000  feet  will 
limit  the  number  of  airways  that  can  be 
developed  safely. 

6.  As  an  alternate  method,  petitioner 
proposes  that — 

a.  all  entries  will  be  used  for  airways. 

b.  A  carbon  monoxide  (CO)  detection 
system,  approved  by  MSHA,  will  be 
installed  in  all  belt  entries  used  as 
intake  air  course  and  at  each  belt  drive 
and  tailpiece  located  in  intake  air 
courses.  The  CO  monitoring  devices  will 
be  capable  of  giving  warning 
authomatically  when  the  level  of  carbon 
monoxide  is  10  parts  per  million  (ppm) 
above  ambient  air.  When  the  carbon 
monoxide  level  is  15  parts  per  million 
(ppm)  above  ambient  air  the  CO 
monitors  will  initiate  fire  alarm  signals 
at  an  attended  location  on  the  surface 
where  there  is  two-way  communication. 

c.  If  the  carbon  monoxide  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit,  qualified 
persons  will  monitor  the  belt  conveyor 
using  hand-held  carbon  monoxide 
detecting  devices. 

d.  A  maintenance  program  will  be 
established  which  will  include  weekly 
functional  tests  and  calibration  tests 
every  30  days. 

e.  Stoppings  separating  the  belt 
haulage  entry  from  intake  and  return 
air-courses  will  be  erected  and 
maintained  in  accordance  with  MSHA 
quidelines. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  ther  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  26, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  17. 1986. 
Patricia  W.  Silvey: 

Associale  Assistant  Secretary  for  Mine 
Safely  and  Health. 

[FR  Doc.  88-26548  Filed  11-24-86;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Dockst  No.  50-412] 

Duquesne  Light  Co.;  et  al; 
Environinental  Assessment  and 
Finding  of  No  SKinificant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  extension  of 
Construction  Permit  No.  CPPR-105  to 
Duquesne  Light  Company,  Cleveland 
Electric  Illuminating  Company,  Ohio 
Edison  Company  and  Toledo  Edison 
Company  (the  Ptermittees),  for  the 
Beaver  Valley  Power  Station,  Unit  No.  2 
located  in  Shippingport.  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
extension  would  change  the  expiration 
date  of  Construction  Permit  CPPR-105 
from  December  31, 1986  to  December  31, 
1987. 

The  extension  is  responsive  to 
Duquesne  Light  Company's  application 
for  extension  dated  July  30, 1988. 

The  Need  for  the  Proposed  Action: 
The  proposed  extension  is  needed 
because  the  completion  date  of  Beaver 
Valley  Unit  2  has  been  postponed  for 
the  following  reasons: 

(1)  Reduced  projected  electric  power 
need, 

(2)  Increased  regulatory  requirements, 

(3)  The  permittees'  financial  problems, 

(4)  Additional  time  needed  to  fully 
test  and  evaluate  portions  of  the  project. 

Environmental  Impacts  of  the 
Proposed  Action  The  proposed 
extension  will  not  allow  any  work  to  be 
performed  that  is  not  already  allowed 
by  the  existing  construction  permit.  The 
probability  of  accidents  has  not  been 
increased  and  post-accident  radiological 
releases  will  not  be  greater  than 
previously  determined,  nor  does  the 
proposed  extension  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  extension. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
extension  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  this  proposed  extension. 

Alternatives  to  the  Proposed  Action: 
As  required  by  section  102(2)(E)  of 
NEPA  (42  U.S.C.  4332(2)(E)),  the  staff 
has  considered  possible  alternatives  to 


the  proposed  action.  The  only  possible 
alternative  to  the  proposed  action  is  not 
to  renew  the  construction  permit.  This 
alternative  would  lead  to  a  change  in 
status  and  would  result  in  a  greater 
impact  on  Duquesne  Light  personnel  and 
the  environment  (tha  project  is  currently 
more  than  95%  complete). 

Therefore,  there  is  no  appropriate 
alternative  to  the  proposed  action. 
Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Envirorunental  Statement  (construction 
permit  and  operating  license)  for  the 
Beaver  Valley  Power  Station,  Unit  No.  2. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  permittees' 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Signiflcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  extension. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  extension 
dated  July  30. 1986,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Dated  at  Bethesda,  Maryland  this  17th  day 
of  November,  1986. 

For  the  Nuclear  Regulatory  Coininission. 
Lester  S.  Rubenstein, 
Director,  PWR  Project  Directorate  #2 
Division  of  PWR  Licen$ing-A. 
(FR  Doc.  86-26569  Filed  11-24-86;  8:45  am] 
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[Docket  No.  50-346] 

Toledo  Edison  Co.;  (Davis-Besse 
Nuclear  Power  Station,  Unit  1); 
Issuance  of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Inspection  and 
Enforcement,  has  issued  a  Director's 
Decision  pursuant  to  10  CFR  2.206 
concerning  two  Petitions,  one  filed  by 
the  State  of  Ohic  on  October  24, 1986 
and  one  filed  on  behalf  of  the  Toledo 
Coalition  for  Safe  Energy  and  Susan  A. 
Carter  on  October  28, 1986. 

The  State  of  Ohio  had  requested  that 
the  Commission  institute  proceedings  to 
suspend  the  operating  license  of  the 
Davis-Besse  Nuclear  Power  Station  of 


FedcMl  Rwgirter  /  Vol  si.  No.  227  /  Tueaday.  Novembaf  25.  1986  /  Notice 


the  Toledo  Edison  Compaoy  (licensee) 
until  such  time  as  the  facility  was  in 
compliance  with  the  Commisiion's 
reguktionB  regarding  emetgeocy 
planning.  The  State  of  Ohio  alleged  in 
its  Petition  that  the  Governor  of  Ohio 
had  withdrawn  hisuupport  for  the 
evacuation  plans  for  the  Davis-Besse 
Nuclear  Power  Plant  and  had  further 
created  the  Ohio  Emergency  Evacuation 
Review  Team  (EERT).  The  Petition 
alleged  that  the  EERT  had  found  serious 
deficiencies  in  the  emergency  plans 
associated  with  the  Davis-Besse  facility. 
The  Petition  further  alleged  that  to  date, 
the  Federal  Emergency  Management 
Agency  (FEMA).  had  not  issued  any 
formal  statement  of  adequacy 
concerning  the  Davis-Besse  emergency 
plans.  Thus,  the  Petition  asserted  that 
Davis-Besse  had  been  operated  without 
an  approved  emergency  plan  since  its 
inception  in  violation  of  NRC 
regulations. 

The  second  Petition,  requested  that 
the  Commission  require  the  licensee  to 
show  cause  why  its  operating  license  for 
the  Davia-Besse  facility  should  not  be 
suspended  or  terminated  for  alleged 
deficiencies  in  the  area  of  emergency 
planning.  The  Petition  asserted  the 
absence  of  an  approved  offsite  plan  for 
Lucas  Ckiunty,  Ohio  and  noted  as  a 
particular  deficiency  the  failure  to 
include  planning  for  Jerusalem 
Township,  a  part  of  Lucas  County.  The 
Petition  further  alleged  that  a  resolution 
of  October  20. 1966  by  the  Northwest 
District  of  the  Ohio  Association  of 
Public  School  Employees,  American 
Federation  of  State.  County  and 
Municipal  Employees.  AFL-CIO  not  to 
participate  in  planning  or  evacuation  in 
the  case  of  an  emergency  at  the  Davis- 
Besse  facility  raised  serious  questions 
and  doubts  as  to  the  efficacy  of  the 
existing  emergency  plans  for  that  facility 
as  extensive  rehance  is  placed  in  that 
planning  upon  cooperation  of  union 
members  who  would  act  as  volunteer 
drivers  to  transport  children  and  adults 
with  special  transportation  needs  in  the 
event  of  a  nuclear  incident  at  the  Davis- 
Besse  facility. 

Both  Petitions  requested  that 
Commission  keep  the  Davis-Besse 
facility  shut  down  pending  resolution  of 
the  emergency  planning  issues  raised. 

The  Director,  Office  of  Inspection  and 
Enforcement,  has  denied  that  relief 
requested  in  the  two  Petitions.  The 
reasons  for  this  decision  are  explained 
in  the  "Director's  Decision  Pursuant  to 
10  CFR  5  2.206"  {DD-86-17).  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Sti-eet  NW..  Washington,  DC  and 
the  Local  Public  Document  Room  for  the 


Davis^tesse  facility  located  at  the 
University  of  Toledo.  2801  West 
Bancroft.  Toledo.  Ohio  43606. 

A  copy  of  this  decision  wiU  be  filed 
with  the  Secretary  for  Commission 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  10  CFR  2.206(c), 
thedacision  will  become  the  final  action 
of  the  Commiasion  twenty-^e  days 
after  issuance,  unless  the  Commission 
on  its  own  motion  institutes  review  of 
the  decision  within  that  time- 
Dated  at  Bethesda,  Maryland  tbia  19th  day 
of  November.  1986. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor, 

Director,  Office  of  Inspection  and 
Enforcement 

[FR  Doc  86-28568  Filed  11-24-88:  8:45  am] 
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[Docket  No.  40-6027] 

Sequoyah  Fuels  Corp^  Sequoyah 
Facility,  Gore,  OK;  Receipt  of  Petition 
for  Director's  Decision 

Notice  is  hereby  given  that  by  a 
Memorandum  and  Order  dated  October 
10, 1986  Administrative  Law  Judge  John 
H.  Frye.  IB.  has  referred  certain  matters 
relating  to  the  Sequoyah  Fuels 
Corporation  to  the  staff  for 
consideration  under  10  CFR  2.206. 

In  a  complaint  filed  with  the  Atomic 
Safety  and  Licensing  Board  dated  June 
8, 1986  entitled  "Response  to  Order  of 
May  22. 1986,"  Barbara  Synar  raised, 
among  other  matters,  concerns  over  the 
expansion  of  SFC's  ammonium  nitrate 
fertilizer  program.  These  concerns  were 
also  raised  in  letters  written  to  the 
Commission  by  Native  Americans  for  a 
Clean  Environment  (NACE)  dated  May 
22;  Paula  Strachan,  dated  June  10;  and 
David  Singer  Burtner,  dated  June  26  and 
September  23, 1966.  In  his  October  10 
Memorandum  and  Order,  Judge  Frye  has 
referred  the  portion  of  Ms.  Synar's 
complaint  relating  to  SFC's  fertilizer 
program  along  with  the  above 
referenced  letters  to  the  staff  for 
consideration  under  10  CFR  2.206. 

In  a  complaint  filed  with  the  Atomic 
Safety  and  Licensing  Board  dated  Jmie 
18, 1986  entitied  "Motion  to  Accept 
Specific  Complaints,"  Ed  Henshaw 
raised,  (miong  other  matters,  concerns 
regarding  the  adequacy  of  security  at 
the  Sequoyah  Fuels  facility.  In  his 
October  10  Memorandum  and  Order, 
Judge  Frye  has  referred  this  portion  of 
Mr.  Henshaw's  complaint  to  the  staff  for 
consideration  under  10  CFR  2.206. 

These  matters  are  being  treated  as  a 
request  for  action  pursuant  to  10  CFR 
2.206  of  the  Commission's  regulations. 
As  provided  by  S  2.206,  appropriate 


action  wiU  be  taken  on  the  Petitions 
within  a  reasonable  time. 

Ca^Mt  of  the  Petitions  are  available 
for  inapection  in  ^  Commission's 
Public  Document  Room,  1717  H  Street 
NW..  Washington,  DC,  and  in  the  local 
public  document  room  for  the  facility 
located  at  SaUisaw  City  Library,  101 
East  Cherokee,  Sallisaw,  Oklahoma 
74955. 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  November  1966. 

For  the  Nuclear  Regulatory  Commission. 

Jamas  M.Taylw. 

Director.  Office  of  Inspection  and 

Enforcement. 

[FR  Doc  86-26471  Filed  11-24-66:  8:45  am) 
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(Docket  No.  50-482) 

Kansas  Gas  and  Eiectrte  Co; 
Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License  and  Propossd  No  agnWcait 
Hazarda  ConaMeration  Detannination 
and  Opportunity  for  Having 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  issued  to  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  and  Light 
Company,  and  Kansas  Electric  Power 
Cooperative,  Ina  (the  licensee],  for 
operation  of  the  Wolf  Creek  Generating 
Station  located  in  Coffey  County, 
Kansas.  These  changes  were  requested 
in  the  licensee's  letter  dated  November 
7,1988. 

The  proposed  amendment  would 
change  Technical  Specification  3.5.1. a  to 
allow  closure  of  one  ECCS  accumulator 
isolation  valve  in  MODE  3  above  1000 
psig  during  startup,  while  performing 
Surveillance  Requirement  4.4.6.2.2.  This 
will  only  be  done  providing  RHR  pump 
discharge  valves  EJ  HV-880eA  and/or  B 
are  not  closed  and  the  closed  isolation 
valve  is  capable  of  being  reopened. 

Also,  the  proposed  amendment  would 
change  Technical  Specification  3.5.2.e  to 
allow  closure  of  EJ  HV-8809A  and/or  B 
in  MODE  3  during  startup,  while 
performing  Surveillance  Requirement 
4.4.6.2.2.  "This  will  only  be  done 
providing  the  closed  valve(8)  is  (are) 
capable  of  being  reopened  and 
pressurizer  pressure  is  below  1000  psig, 
and  if  above  100  psig.  no  ECCS 
accumulator  isolation  valve  is  closed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
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(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  accordance  with  the  requirements 
of  10  CFR  50.92.  the  licensee  submitted 
the  following  significant  hazards 
determination:  The  proposed  change  to 
Technical  Specification  3.5.1  does  not 
involve  a  significant  hazards 
consideration  because  operation  of  Wolf 
Creek  Generating  Station  in  accordance 
with  this  change  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
maximum  credible  LOCA  to  be 
considered  for  the  RCS  pressure 
boundary  during  shutdown  operation 
would  be  a  6  inch  pipe  break.  It  has 
been  determined  that  low  pressure 
shutdown  and  startup  operating 
conditions  are  so  far  below  the 
conditions  for  which  the  Reactor 
Coolant  System  (RCS)  Loss  of  Coolant 
Accident  LOCA)  is  not  credible  that 
(and)  for  all  practical  purposes  this 
accident  can  be  assumed  not  to  occur. 
For  this  credible  LOCA,  the  RCS  break 
flow  rate  and  depressurization  rate  are 
significantly  less  than  for  a  design  basis 
large  break  LOCA.  For  startup 
conditions,  however,  the  break  flow  and 
depressurization  rates  would  be  further 
reduced  due  to  the  lower  initial  RCS 
pressure  and  temperature.  In  addition, 
the  initial  fuel  rod  temperature  and 
decay  heat  level  would  be  significantly 
less  than  for  full  power  since  the  reactor 
would  have  been  shutdown  for  a  period 
of  time.  With  this  longer 
depressurization  time  and  lower  decay 
levels,  there  is  ample  time  available  for 
operator  action  to  open  the  closed 
accumulator  valve. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  This 
Technical  Specification  change  pertains 
to  LOCAs  and  to  how  much  Emergency 
Core  Cooling  System  (ECCS)  flow  is 
available  immediately  and  after 
operator  action.  The  possible  slight 
delay  in  initiating  full  ECCS  flow  does 
not  affect  any  other  kind  of  accident. 


(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  10  CFR  50.59 
Safety  Evaluation  for  this  Technical 
Specification  amendment  has  concluded 
that  the  maximum  credible  LOCA  during 
heatup  is  the  rupture  of  a  6  inch  pipe. 
During  the  period  of  time  when  this 
valve  may  be  closed  per  the  proposed 
Amendment.  RCS  pressure  will  be 
above  the  pressure  at  which  the 
accumulators  can  inject  water. 
Therefore  it  is  concluded  that  during  the 
depressurization  of  the  RCS  following  a 
LOCA,  the  operators  will  recognize  the 
condition  and  wiH  be  able  to  reopen  the 
closed  accumulator  valve  and  prevent 
any  significant  fuel  heatup.  The  valve 
will  be  able  to  be  reopened  from  the 
main  control  room  during  this  period. 

The  proposed  change  to  Technical 
Specification  3.5.2  does  not  involve  a 
significant  hazards  consideration 
because  operation  of  Wolf  Creek 
Generating  Station  in  accordance  with 
this  change  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  It  has 
been  determined  that  law  pressure 
shutdown  and  startup  operating 
conditions  are  so  far  below  the 
conditions  for  which  the  RCS  has  been 
designed,  that  a  large  LOCA  is  not 
credible  and  for  all  practical  purposes 
can  be  assumed  not  to  occur.  It  has  been 
concluded  that  the  maximum  credible 
LOCA  to  be  considered  for  the  RCS 
pressure  boundary  during  shutdown 
operation  would  be  a  6  inch  pipe  break. 
For  a  credible  LOCA.  the  RCS  break 
flow  rate  and  depressurization  rate  is 
significantly  less  ttian  for  a  design  basis 
large  break  LOCA.  For  startup 
conditions,  the  break  flow  and 
depressurization  rates  would  be  further 
reduced  due  to  the  lower  initial  RCS 
pressure  and  temperature.  In  addition, 
the  initial  fuel  rod  temperature  and 
decay  heat  level  would  be  significantly 
less  than  for  full  power  since  the  reactor 
would  have  been  ehutdown  for  a  period 
of  time.  With  this  longer 
depressurization  time  and  lower  decay 
heat  levels,  there  is  ample  time 
available  for  operator  action  to  open  the 
closed  RHR  valve  or  valves. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previous^  evaluated.  This 
Technical  Specification  change  pertains 
to  LOCAs  and  to  how  much  ECCS  flow 
is  available  immediately  and  after 
operator  action.  The  possible  slight 
delay  in  initiating  full  ECCS  flow  does 
not  affect  any  other  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  10  CFR  50.59 
Safety  Evaluation  for  this  Technical 


Specification  amendqient  has  concluded 
that  the  maximum  credible  LOCA  during 
heatup  is  the  rupture  of  a  6  inch  pipe. 
During  the  period  of  time  when  EJ  HV- 
8809A  and/or  B  may  be  closed  per  the 
proposed  Amendment.  RCS  pressure 
will  be  above  the  pressure  at  which  the 
RHR  pumps  can  inject  water.  Therefore 
it  is  concluded  that  during  the 
depressurization  of  the  RCS  following  a 
LOCA.  the  operators  will  recognize  the 
condition  and  will  be  able  to  reopen  the 
respecUve  closed  valve(s)  and  prevent 
any  significant  fuel  heatup.  The  valve(s) 
will  be  able  to  be  reopened  from  the 
main  control  room  during  this  period. 

During  startup,  the  low  pressure 
safety  injection  signal  is  blocked  until 
RCS  pressure  exceeds  1,970  psig. 
Therefore  should  a  LOCA  occur  below 
1,970  psig,  operator  action  would  be 
required  to  initiate  any  ECCS  flow. 
When  this  occurs,  the  operator  will  also 
open  any  valves  that  had  been  closed.  If 
above  1.970  psig.  the  safety  injection 
signal  will  be  unblocked.  Should  a 
LOCA  occur,  the  safety  injection  signal 
will  start  both  centrifugal  charging 
pumps,  both  safety  injection  pumps, 
both  RHR  pumps  and  if  any 
accumulator  valve  is  closed,  it  will 
automatically  open  it.  Since  the  RHR 
pumps  cannot  inject  water  until  RCS 
pressure  drops  to  approximately  190 
psig,  two  charging  pumps,  two  safety 
injection  pumps  and  four  accumulators 
will  be  injecting  or  will  have  injected 
into  the  core  before  the  RCS  has 
depressurized  to  190  peig.  This  allows 
adequate  time  for  the  operator  to  open 
EJ  HV-8809A  and/or  B,  before  the 
pumps  are  needed  to  inject. 

Based  on  the  above  analysis,  the 
licensee  concluded  that  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations.  The  staff  has 
reviewed  the  licensee's  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
The  staff  has,  therefore,  made  a 
proposed  determination  that  the 
licensee's  request  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determinafion.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
to  the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration.  U.S.  ^fcclear  Regulatory 
Commission,  Washington,  DC  20555. 
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Comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  Bethesda,  Maryland  from  8:15 
a.m.  to  5:00  p.m.,  Monday  through 
Friday.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  1717  H  Street.  NW., 
Washington,  DC. 

By  December  26, 1986.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  who  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Request  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
nied  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  TTie  petition 
should  specifically  explain  the  reasons 
why  intervention  shoruld  be  permitted 
with  particular  reference  to  die 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pectB(s)  of 
the  subject  matter  of  the  proceed^  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days-prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 


the  contentions  which  are  sought  to  be 
litigated  in  die  matter,  and  Uie  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  die  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  widi  respect  to  at  least  one 
contention  wall  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitation  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  of  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  signiHcant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendmient. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  die  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  pubUsh  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room  1717  H  Street.  NW.. 
Washingtoa  DC.  by  die  above  date. 


Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  messaged 
addressed  to  B.J.  Youngblood: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Jay 
Silberg,  Esq.,  Shaw  Pittinan.  Potts  and 
Trowbridge,  1800  M  Sti^et,  NW., 
Washington.  DC  20036.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  furtiiier  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  Emporia 
State  University,  William  Allen  White 
Library,  1200  Commercial  Street, 
Emporia,  Kansas  and  die  Washburn 
University  School  of  Law  library, 
Topeka,  Kansas. 

Dated  at  Bethesda.  Maryland,  this  19th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
B.J.  Youngblood, 

Director.  PWR  Project  Directorate  No.  4. 
Division  of  PWR  Licensing— A.  NRR. 
(FR  Doc.  86-26570  Filed  11-24-86,  8:45  amj 
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Philadelphia  Electric  Co^  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3;  Exemption 


The  Philadelphia  Electric  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-44  which 
authorizes  operation  of  the  Peach 
Bottom  Atomic  Power  Station,  Unit  2 
and  Facility  Operating  License  No.  DPR 
56  which  authorizes  operation  of  Peach 


I 

^^iUatf^rf  VtoL  SI.  No.  287  /  Tuwday.  Noye»ber  2S.  1M6  /KlIcM 


BoltoB  AiopicFnMtSUtka.  Ifaia  S. 
These  Apeutmg  licenaet  provide,  vnoog 
other  tiUnst.  that  the  PMch  fieUom 
Atomic  Power  Station  ie  subject  to  «U 
rules,  regulations,  and  Orders  of  the 
Commission  now  or  hereafler  io  effect. 

The  station  compcises  two  boiling 
water  reactors  a(  the  licensee's  site 
located  in  York  County.  PeuDsylvania. 

II 

On  November  19. 1980,  the 
Commission  published  a  revised  Section 
50.48  and  a  new  Appendix  R  to  10  CFR 
Pari  SO  regarding  fire  protection  features 
of  nuclear  power  plants.  The  revised 
Section  50.48  and  Appendix  R  became 
effective  on  February  17,  iwn.  Section 
III  of  Appendix  R  contains  15 
subsections,  lettered  A  throngh  O.  each 
of  which  specified  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  Two 
of  these  subsecfions.  HI.F  and  m.M.  are 
the  suhfect  of  the  licensee's  exemption 
request. 

Section  HLF  rwimres  that  for  areas 
where  altemaUve  or  detKcated 
•hotdown  is  prwrided.  fire  detection  and 
a  fixed  fire  ooppression  system  dball 
•lao  be  iniMHed  «n  fht  area,  room,  or 
zone  unfcr  consideration.  Subsection 
III.M«rAppeBdix  R  requires  that 
penetralionveris  utilize  only 
HonoumbooHble  materiah. 

JU 

%  Irtor  drted  May  27.  X»3.  ttie 
licaaaee  aaipwsled  aa  exenptioD  from 
seclia»41LM«r  AppentfiK  R  «o  m  CFR  50 
tadie^sctal  that  Section  III.MTCqiiires 
penetrafloBacob  iriiick  nKliaeonly 
nonriMil— iMiluMtBsiaia.  Byiettefs 
dated  |H^S.nB3.  Seplaaiber  M  W83. 
December  2.  ig83.  February  JO.  ifM, 

SeptaakiarV.  iflgi  laauwy  la  11186  and 
September  24. 1085.  the  Momaee 
providedadditioaal  ioiDnnation  to 
support  the  exemption  request 

By  letter  dated  September  1&  lflB3.  the 
licensee  also  requested  aa  exemption 
from  the  tequiremeats  of  Section  IILF  of 
AppeiKfix  R.  Secfion  mj  of  Ajvendix  R 
requires  the  installation  of  automatic 
■fire  detection  systems  in  all  areas  of  the 
plant  that  contain  or  present  an 
exposure  fire  hazard  to  safe  shutdown 
or  safety-fdated  q^stems  or 
ooatponeato. 

In  the  NRCs  staff  meetii^  aumoiary 
dated  May  13, 1986.  the  licensee 
provided  information  relevant  to  the 
"special  cuouqistaaces  "  finding  required 
by  wiriaad  »  CFR  50J2(a)  (see  50  FR 
607M].  The  licensee's  iofacmatioo  is 
summarizad  as  follow: 

(i)  Penetration  Seals. 

The  techniral  sequkament  of  Section 
m-M  of  Appendix  R  wodd  not  be  met 


Vtrssir  nnftab  iiBwIiatiaimuU  iii 
not  entitdlir  nn—tmrtad  of 
noncombastiUs  aialeriala.  However,  the 
licenaee  atatea  iiat  they  have  connaittcd 
to  ref urhiahiag  aM  suhiBct  aaab  naad  to 
fke  rated  bazHen  in  accerdanoe  with 
the  staff  MeaiMed  ASTM  lasts. 
Therefore,  it  fai  the  licensee's  position 
that  the  nudifiBd  seals  will  provide 
adeqHate  parfarmance  under  fire 
conditions  and  provide  an  equivalent 
level  of  protecUoo  to  that  required  by 
section  UI.Ki.  Thus,  the  applkation  of 
the  regulation  la  this  particular 
circumstance  ia  not  necessary  to 
achieve  the  nnderlying  purpose  of  the 
rule  (see  10  CFR  50J2(a}(2){ii)). 
Additionally,  OMnpliance  with  section 
Ul.M  conceming  the  subject  saab  would 
result  in  caats  ihat  are  significantly  in 
excess  of  Iboae  cpn toasted  when  the 
regulation  waa^doptod  since  ti  would 
reaah  in  thefiampleta  sonowal  and  total 
teplaceaent  of  all  aeak  in  question. 

(ii)  Emei;genqr  Cooling  Tower  Five 
Detectors. 

The  Ucenace  atated  that  aMiough 
safiety^ekled  eables  in  conduits  are 
located  ia  lki»  area  (atairwelt),  no  other 
find  oaasbaadWas  are  pveeent  and 
aocaes  is  oantralled  by  seoarity 
parsonnaL  Tba-oraa  is  not  ased  for 
storage  and cuffent  nflnihiiiiiBliiij 
CCTiboboacaabuaMbieapredudethe 
presenca  of^  Sas  kamud.  Tbuiofure. 
anriisatiaB  of  Ife  sopda&Hi  (aeetion 
■LF  of  Appandte  R)  in  Ibis  particular 
circumstance  is  not  necasaary  to 
achievfr  the  nAnlyiBg  psrpoae  af  Ike 
rule  (safe  shal^anB). 

•n»e  rtaffaBwArfertbaft  ■^pedri 
ciramstaBOa^^iriBt'fortiie  Moenaeo's 
reqaested  ahwavMeaaiR  ftat  the 
appiicatfoMf  Ae  resolafion  in  these 
pvrtioalar-arcaaiataMjes  it  net. 
neoesaary  fis  acbewe  the  imderiyiag 
purposes  Of  Appendbc  R  to  M  CFR 

The  Foflowlqg  list  of  exemption 
requests,  theiefere.  reflects  the  latest 
status: 

(i)  Penetration  Seats.       '  ^  -  ^' 
The  techiticalrequiEement  of  section 
nLM  of  Appendix  R  would  not  be  met 
because  certain  penetration  seals  are 
not  entirely  constructed  of  non- 
combustible  materials. 

(ii)  Emergency  Caeli^  Tower  Fire 
Detector. 

An  esymplia^  was  saqueated  horn  the 
specific  reqahaaenU  of  Sectiaii  BLF  to 
the  extent  that  autonalicffiie  detectioa 
in  this  at«a4vouldaat  be  provided. 

The  accaptofaiity  of  these  exsmptiaii 
reqaesU  iB«ddrtaaed  below.  Details  are 
contahied  ia  the  NRC  alafTs 
concatranlljr  issaed  Safely  EcaluatiaM. 


Di 


In  response  to  ae  new  fire  protectioa 
rule  Appendix  R  to  10  CFR  Part  sa  the 
licensee  committed  to  up^adc  all 
penetration  aeals  in  barriers  used  to 
separate  redundant  aefs  ahotdown 
equipment  which  tfie  staff  had 
previously  questioned.  Upon  further 
investigation  of  this  open  item  the 
licensee  determinad  that  approximately 
&25G  seals  in  341  fire  barriers  needed  to 
be  upgraded,  and  in  some  cases,  the 
licensee  further  nnncluded  that  certain 
peoetration  seals  would  require  removsl 
and  replacement  with  fire  rated  seals. 
By  letter  dated  May  27. 1083.  the 
licensee  indicated  that  mstead  of 
replacing  ponetiation  seals  in 
accordance  with  IILM  of  A^wndix  R  in 
some  cases.  axistiaB  seals  which  contabi 
combustAie  awteiiak  would  be 
iDodified  and  the  nodifiod  seel  would 
be  tested  in  aocordaiicB  with 
appropriate  ASTM  teatiag  requrements. 
By  letter  dated  SafMember  ai,  1S85.  the 
licensee  stated  ftat  the  tedesigned 
penetratioB  aeals  laed  in  fire  rated 
barriers  ssiU  be  rafaiMahed  with 
modified  ptnetrati—  aaab  which  have 
been  SBCcaasfiiUy  iaatod  and  approved 
under  i^^npciate  ASTM  standards. 

Based  on  the  licensee's  commitments 
and  the  teats  canducted  oa  the 
redesigned  paaelralian  aaab,  sse  find 
the  modified  aaab  fsUcfa  I 
coi 


edeqaate  I, , 

conditioas  and  wULpaovidec- 
~l'r"-i1fnt  irral  nf  iiBlM  Ifiai  i»  ihai 
-j^uia"         -    

The  I 
nLF^eipl  Haifa  ( 
Cooliiig  TVitserSbdrspsIl  beMv 
rirtnanttrflni  iataiJUiM  biHibhs  bsiu 
not  beea  laateliad.  neeenbaaUbk 
loadiagta  flwotairwea  b  m^igibb. 
ConMaiMll|r.  a  fba  alaay  alflnlitAiii 
magnitadeordoBatiBn  b  not  expected. 
Theref ose.  the  aafst^-ielated  caUing  fai 
Ito  BtfinMl  sanridjwt  be  prone  to  fire 
Hnawga  Ikanfere.  we  find  that 
inrtallaHaa  atf eatomatic  fire  detection 
^'■•■■•WiJdaet  significantly  increase 
the  ]c«el  of  fiM  protection  in  these 
areas. 

IV 

Aecordin^y,  tiw  Conmnsion  has 
Aeteminad  ftat,  panaanl  to  10  CFR 
50.18(aKl)  Ae  exeaHMions  as  described 
in  sectioo  ffi  are  auttorised  by  law  and 
will  not  piesaat  n  mdue  risk  to  flie 
VubHc  faeettti  and  safety,  and  are 
consistent  witti  oommon  defense  and 
security  and  (2)  qwoial  circumstances 
aee  present  far  tiie  eicemptions  in  that 
application  of  the  regulation  bi  these 
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particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  Appendix  R  to  10  CFR  Part 
50.  Therefore,  the  Commission  hereby 
grants  the  following  exemptions  from 
the  requirements  of  section  III.M  and 
III.F  of  Appendix  R  to  10  CFR  Part  50: 

(i)  Penetration  Seals. 

An  exemption  to  the  technical 
requirement  of  section  III.M  of 
Appendix  R  to  have  penetration  seals 
entirely  constructed  of  noncombustible 
materials. 

(ii)  Emergency  Cooling  Tower  Fire 
Detectors. 

An  exemption  from  the  specific 
requirements  of  section  III.F  to  the 
extent  that  automatic  fire  detection  in 
the  emergency  cooling  tower  does  not 
have  to  be  provided. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the 
environment  (51  FR  41450). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland  this  14th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
R.  Waym  Houston, 

Deputy  Director,  Division  ofBWR  Licensing. 
[FR  Doc.  86-26472  Filed  11-24-86;  8:45  am) 
BILUNO  CODE  7SMM>1-M 


IDocket  Nos.  50-361-OL  and  50-362-OL; 
ASLBP  No.  86-538-06-OL-R] 

Southern  California  Edison  Company 
et  al^  Establishment  of  Atomic  Safety 
and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  thetollowing  proceeding. 

Southern  California  Edison  Company,  et 
al.;  San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3 

This  Atomic  Safety  and  Licensing 
Board  is  being  designated  pursuant  to 
the  provisions  of  a  Remand  Order 
issued  by  the  Commission  on  September 
12, 1986  regarding  the  planning  standard 
10  CFR  50.47(b)(12)  which  requires  pre- 
accident  arrangements  for  medical 
services  for  individuals  who  might  be 
severely  exposed  to  dangerous  levels  of 
offsite  radiation  following  an  accident  at 
a  nuclear  power  plant.  In  its  Order  the 
Commission  remanded  the  matter  to  the 
Atomic  Safety  and  Licensing  Board  and 


directed  that  it  should  be  held  in 
abeyance  until  the  staffs  detailed, 
generic  guidance  on  planning  standard 
(b)(12)  is  issued  and  implemented. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
James  L.  Kelly,  Chairman,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington.  D.C.  20555 
Cadet  H.  Hand.  Jr.,  University  of 

California,  P.O.  Box  247.  Bodega  Bay, 

California  94923 
Elizabeth  B.  Johnson.  Oak  Ridge 

National  Laboratory.  P.O.  Box  X. 

Building  3500.  Oak  Ridge.  Tennessee 

37830 

Issued  at  Bethesda,  Maryland,  this  18th  day 
of  November.  1986. 
B.  Paul  Cotter,  |r. 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  86-26567  Filed  ll-24-86:8:45amJ 

BILUNG  CODE  7590-01 -M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
action:  \n  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 


Summary  of  Proposalfs) 

(1)  Collection  title:  Annual  Earnings 
Monitoring 

(2)  Form(s)  submitted:  G-19b 

(3)  Type  of  request:  New  collection 

(4)  Frequency  of  use:  One-time 
collection 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  responses:  35,000 

(7)  Annual  reporting  hours:  2,333 

(8)  Collection  description:  The  reports 
obtain  information  about  an 
annuitant's  employment  and  earnings. 
Under  the  RRA,  an  annuity  can  be 
reduced  or  not  paid  depending  on  the 
amount  of  earnings  and  type  of  work 
performed. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Judy  Egan 


(202-395-6880),  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Pauline  Lohens. 

Director  of  Information  and  Data 
Management. 

[FR  Doc.  86-26493  Filed  11-24-86;  8:45  am] 

BILUNG  COOE  790S-01(MI 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2258; 
AnKlt2) 

Declaration  of  Disaster  Loan  Area; 
Missouri 

The  above-numbered  Declaration  (51 
FR  37532),  as  amended  (51  FR  40099),  is 
hereby  further  amended  in  accordance 
with  the  Notice  of  Amendment  to  the 
President's  disaster  declaration,  dated 
October  28, 1986,  to  include  Vernon 
County  and  the  adjacent  County  of 
Cooper  in  the  State  of  Missouri  because 
of  damage  from  severe  storms  and 
flooding  beginning  on  September  18, 
1986.  All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  15, 1986, 
and  for  economic  injury  until  the  close 
of  business  on  July  14, 1987. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  5900S) 

Dated:  October  30.  1986. 
Bernard  Kulik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  86-26494  Filed  11-24-86;  8:45  am] 

BILLING  CODE  1025-01-M 


Region  IV  Advisory  Council  (Alabama); 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Birmingham,  Alabama,  will  hold  a 
public  meeting  from  9:00  a.m.  to  1:00 
p.m.,  on  Friday,  December  19, 1986  in  the 
Birmingham  District  Office  of  the  Small 
Business  Administration,  2121  8th 
Avenue,  North,  Suite  200,  Birmingham. 
Alabama  35203,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  Small  Business  Administration,  or 
other  present. 

For  further  information,  write  or  call 
James  C.  Barksdale.  District  Director,  at 
the  above  address,  (205)  731-1341. 
Jean  M.  Nowak, 

Director  Office  of  Advisory  Councils. 
November  18. 1986. 

[FR  Doc.  86-26495  Filed  11-24-86;  8:45  am) 
BILLING  CODE  S02S-01-M 


•toflonni  AdvtMry  Council 
(CMfofniii);  PobHc  Malting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council  located  in  the  geographical  area 
of  Fresno,  will  hold  a  public  meeting  at 
9:00  a.m.  on  December  18, 1986  at  the 
Fresno  District  Office,  2202  Monterey 
Sinet.  Svite  MB,  Fresse,  California  to 
discuss  such  matters  as  may  be 
prnvnted  by  members,  staff  of  the 
Small  Business  Administration,  or 
otners  present. 

For  further  information,  write  or  call 
Mr.  Peter  J.  Bergin,  District  Director.  U.S. 
Small  Business  Administration,  2202 
Monterey  Street  Suite  108,  Fresno, 
CaHfonia  99721.  f209)  487-6791. 
Imm  i/LVtmak, 

Dimatm,  Office  of  Advisory  Councils. 
November  m  1986. 
P^  Doc.  86-28496  Filed  11-24-68;  8:45  am] 
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Ragtofi  V  AdvtMry  Couneil(OMo); 

rlllMOMNnnQ 

Tbe  \i&.  Small  Business 
Administration  Region  V  Advisory 
CowiciL  located  ia  fhe  geographic  area 
of  Cleveland,  will  hold  a  public  meeting 
at  9:00  a.m.,  on  Friday,  December  12. 
1986.  at  the  Cuyahoga  Commimity 
College  Metropolitan  Campus,  E.  3Qth 
and  Community  College  Avenue. 
Meeting  Room  2ia  Business  and 
Administration  Building,  Cleveland, 
Ohio  to  discuss  sudi  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
SmaH  Btniness  Administration,  or 
others  present. 

For  turner  information,  write  or  call 
S.  Charles  Hemming.  District  Director. 
U.S.  Small  Business  Achninistration. 
1240  East  Ninth  Street.  Room  317, 
Cleveland,  Ohio  44199.  (216)  522-^82. 
|auM.Nawiik. 

Director,  Office  of  Advisory  Councils. 
NovembCT  18. 188& 
|FR  Dm.  86-28407  Filed  11-24-88:  8:45  am| 


VI  AiMsory  Cound  (Taias); 


The  U.Sw  Small  Business 
Administration  Region  VI  Advisory 
Council  located  in  the  geographical  area 
of  Dallas.  Texas,  will  hold  a  public 
meeting  at  9:30  a  jn..  on  Wednesday, 
December  17, 1986,  at  the  LaQuinta 
Motor  Hotel  in  Nacogdoches,  Texas,  to 
discuss  such  matters  as  may  be 
piesented  by  members,  staff  of  the  U.S. 
SmaH  Business  Administration,  or 
others  present.  For  further  information. 


write  or  call  James  S.  Reed.  District 

Director,  U.S.  Small  Business 

Administration,  1100  Commerce,  Room 

3036,  Dallas.  Texas  75242,  telephone 

(214)  767-0600. 

lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

November  18, 1986. 

[FR  Doc.  86-26498  Filed  11-24-86;  8:45  am] 

BtLUNG  CODE  M25-01-M 


DEPARTMENT  OF  TRAfyiSPORTATION 

Office  of  the  Secretary 

FItnesa  Determination  of  IMST 
Aviation,  inc.;  Ord«r  To  SIkmv  Cauae 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  86-11-43, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
MST  Aviation,  Inc..  is  fit,  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(c)(2)  of  the  Federal 
Aviation  Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Special  Authorities 
division.  P-47,  Department  of 
Transportation.  4007th  Street  SW., 
Room  6420,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  December  22, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  A.  Lusby,  Special  Authorities 
Division,  Department  of  Transportation, 
400  7th  Street  SW..  Washington,  DC 
20590  (202)  366-2337. 

Dated:  November  !•.  1988. 
Matthew  V.  Scocozxa, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  8fr-28522  Filed  11-24-86;  8:45  am] 

BIUJMO  COOE  4ai«-tt-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
ReqiiiranMnts  SMMnWad  to  Om  for 
Review 

Date:  November  19.  IflBS. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coliection  requirement(s)  to 
OMB  for  review  an4  clearance  under 
the  Paperwork  Redaction  Act  of  198a 
Pub.  L  96-Sll.  Copies  of  the 
sabmission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding 
these  information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7313, 1201 
Constitution  Avenue,  NW.,  Washington 
DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0037 

Form  Number:  TFS  5135 

Type  of  Review:  Extension 

TitJe:  Voucher  for  Payment  of  Awards 

Clearance  Officer:  Douglas  C.  Lewis, 
Financial  Management  Service,  Room 
100,  3700  East  West  Highway, 
Hyattsville,  MD  20782 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208.  Pfew  Executive 
Office  Building.  Washington.  D.C 
20503 

Internal  Revenue  Serviae 

OMB  Number:  1545-0108 

Form  Number  IRS  Form  4361 

Type  of  Review:  Revision 

Title:  Application  for  Exemption  from 
Self-Emplojrment  Tax  for  Use  by 
Ministers.  Members  at  Religious 
Orders  and  Christian  Science 
Practitioners 

OMB  Number:  1545-0172 

Form  Number  IRS  Forms  4562  and 
4562A 

Type  of  Review:  Revision 

Title:  Depreciation  and  Authorization: 
Depreciation  oS  Property  Placed  in 
Service  After  December  31, 1986 

OMB  Number  1545-042B 

Form  Number  IRS  Form  4506 

Type  of  Review:  Revision 

Title:  Request  for  Copy  of  Tax  Form 

Clearance  Officer  Gairick  Shear  (202) 
568-6150.  Room  5571. 1111 
Constitution  Avenue.  NW.. 
Washington.  DC  20224 

OMB  Reviewer  Milo  Siaiderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Waslangton,  DC  20503 

Douglas ).  Colley. 

Departmental  Reports  Management  Office. 
[FR  Doc  86-28539  Filed  VX^SA-m^  8:45  am] 


Pul)liclnformation  Co»ction 
Requirements  SwlNntttsd  to  OMB  for 
Roviow 

Date:  November  19, 1986.    ' 

The  Department  of  Treasury  has 
submitted  the  fothiwingipnblic 
information  conection  requiieu>ent(s)  to 
OMB  for  review  and  clearance  under 
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the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubinisslon(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding 
these  information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Room  7313, 1201 
Constitution  Avenue  NW..  Washlnston 
DC  20220. 

Internal  Revenue  Service 

OMB  Number;  New 

Form  Number  IRS  Form  2031 

Type  of  Review:  New 

Title:  Waiver  Certificate  for  Use  by 
Ministers.  Members  of  Religious 
Orders  and  Christian  Science 
Practitioners  Electing  Coverage  Under 
the  Social  Security  Act 

OMB  Number  1545-0008 

Form  Number  IRS  Forms  W-2,  W-2c, 

W-2P.  W-2AS,  W-2GU,  W-2VI.  W-3. 

W-3c,  W-3cPR.  W-3PR,  W-3SS 
Type  of  Review:  Revision 
Title:  Wage  and  Tax  Statement 
OMB  Number  1545-0747 
Form  Number:  IRS  1  orm  5498 
Type  of  Review:  Revision 
Title:  Individual  Retirement 

Arrangement  Information 
Clearance  Officer:  Garrick  Shear  (202) 

566-6150.  Room  5571. 1111 

Constitution  Avenue  NW., 

Washington.  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

39S-6880.  Office  of  Management  and 

Budget.  Room  320B.  New  Executive 

Omce  Building,  Washington.  DC  20503 
Douglas  |.  CoUay. 

Departmental  Reports  Management  Office. 
[FR  Doc.  8ft-28538  Filed  ll-2*-e6:  8:4S  am] 

BHJJNQ  OOOC  4it»4S-M 


Public  Information  Collaction 
Requireinanta  Sulmiittad  to  OMB  for 
Review 

Date:  November  19, 1988. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
followii^  public  information  collection 
requirement(8)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  198a  Pub.  L  9»-«ll. 
Copies  of  the  submis8ioo{s)  may  be 
obtained  by  calling  th«  Treasury  Bureau 
Clearance  O^icer  listed.  Coramento 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Tteasuiy 
Department  Claaranoe  Officer,  Room 
7313. 1201  ConsUtutixMi  Avenue.  NW., 
Washington,  DC  20220. 

internal  Ravenue  Servioe 

OMB  Number  1545-0128 


Form  Number  IRS  Form  1220L 
Type  of  Review:  Resubmission 
Title:  U.S.  Life  Insurance  Company 

Income  Tax  Return 
OMB  Number  1545-0129 
Form  Number  IRS  Form  112D4>OL 
Type  of  Review:  Resubmission 
Title:  U.S.  Income  Tax  Return  for 

Certain  PoUtical  Organizations 
OMB  Number  1545-0145 
Form  Number  IRS  Form  2439 
Type  of  Review:  Resubmission 
Title:  Notice  to  Shareholder  of 

Undistinbuted  Long-Term  Capital 

Gains 

OMB  Number  1545-0687 
Form  Number  IRS  Fomi  990-T 
Type  of  Review:  Resubmission 
Title:  Exempt  Organization  Business 
Income  Tax  Return 

OMB  Number  1545-0976 
Form  Number  IRS  Form  990-W 
Type  of  Review:  Resubmission 
Title:  Worksheet  for  Estimated  Tax  for 

Tax-Exempt  Trusts 
Clearance  Officer:  Garrick  Shear  (202) 

566-6150,  Room  5571, 1111 

Constitution  Avenue,  NW., 

Washington.  DC  20224 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget  Room  3206,  New  Executive 

Office  Builduig,  Washigton.  DC  20503 
OougUs  |.  CoUey, 

Departmental  Reporta  Management  Office. 
[PR  Doc.  86-28537  Filed  11-24-88: 8:45  am] 
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Put>lic  InftKmation  Collection 
Reqidraments  Submitted  to  OMB  for 
Review 

Date:  November  19, 1986. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  tfie 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  8ubmission(s}  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  CommenU 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
7313. 1201  Constitution  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Ravwiiie  Service 

OMB  Number  1545-0123 
Form  Number  IRS  Form  1220 
Type  of  Review:  Resubmission 
Title:  U.S.  Corporation  Income  Tax 
Return 

OMB  Number  1545-0155 
Form  Number  KS  Form  3466 


Type  of  Review:  Resubmission 

Title:  Computation  of  Investment  Credit 

Clearance  Officer  Garrick  Shear  (202) 
SeWttSO.  Room  5571, 1111 
Constitution  Avenue,  NW„ 
Washington,  DC  20224 

OMB  Reviewer  Milo  Sundeihauf  (202) 
39&-6880.  Office  of  Management  and 
Budget  Room  320B,  New  Executive 
Office  Building.  Washington,  DC  20503 

DoHgiaBj-CflUBy. 

Departmental  Reports  Management  Office. 

[FR  Doc.  86-26538  Rled  11-24-86:  8:45  am) 
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[Dapt  drc-PubNc  Del>t  8eriee-No.  38- 
•6] 

Treasury  Note*  of  February  15, 1992, 
8erieeH-1992 

November  19. 1986. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Tide  31,  United  States  Code,  invites 
tenders  for  approximately  $8,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15, 1992. 
Series  H-ia92  (CUSIP  No.  912827  UH  3). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  tiie  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  end  international  monetary 
authorities. 

2.  Deeoiption  of  Securities 

2.1.  The  Notes  will  be  dated  December 
3, 1986,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  August  IS.  1987,  and  each 
subsequent  6  months  on  February  15. 
and  August  15  through  Uie  date  tiiat  the 
principal  becomes  payable.  They  will 
matiue  February  15. 1992.  and  will  not 
be  sttb)ect  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  (v  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1964.  The  Notes  ate  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  Interest 
thereof  by  any  State,  any  possession  of 
tile  United  States,  or  any  local  taxing 


42872 


I 

Federal  Ragjgter  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1980  /  Notices 


authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  Public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000.  $5,000.  $10,000,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16. 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239.  prior  to  1:00  p.m.. 
Eastern  Standard  time.  Tuesday. 
November  25, 1986.  Noncompetitive 
tenders  as  defmed  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  November  24, 1986,  and 
received  no  later  than  Wednesday, 
December  3, 1986. 

3.2.  The  par  amount  of  Notes  Bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  lender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasiuy's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 


Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 


will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par.  1 

4.  Reservations       ' 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provicfed  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday,  December  3, 1986.  Payment 
in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  States  securities:  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tender  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
Monday,  December  1, 1986.  In  addition. 
Treasury  Tax  and  Loan  Note  Option 
Depositaries  may  make  payment  for  the 
Notes  allotted  for  their  own  accounts 
and  for  accounts  of  customers  by  credit 
to  their  Treasury  Tax  and  Loan  Note 
Accounts  on  or  before  Wednesday, 
December  3, 1986.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
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Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  alloted  in  TREASURY 
DIRECT  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
TREASURY  DIRECT  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

8.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  88-26636  Filed  11-21-66;  2:26  am] 
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action:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  evaluation. 


Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

AGENCY:  Financial  Management  Service. 


SUMMAllv:  Pursuant  to  section  11  of  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717),  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  the 
Government.  Treasury's  Cash 
Management  Regulations  (I  TFM  6-8000) 
also  prescribe  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-eEfectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  7%  for 
calendar  year  1987. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1, 1987  and 
ending  on  December  31. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  should  be  directed  to  the  Cash 
Management  Division  (Agency  Programs 
Branch).  Financial  Management  Service, 
Department  of  the  Treasury,  Treasury 
Annex  No.  1.  PB-711.  Washington.  DC 
20226  (Telephone:  202/634-5131). 
SUPPLEMRNTARV  INFORMATION:  The  rate 
reflects  the  current  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  cash  management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  Pub.  L  95-147,  91  Stat.  1227. 
Computed  each  year  by  averaging 
investment  rates  for  the  12-month  period 
ending  every  September  30  for 
applicability  effective  January  1.  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  the  moving  basis, 
changes  by  2  per  centum.  The  rate  in 
effect  for  calendar  year  1987  reflects  the 
average  investment  rates  for  the  12- 
month  period  ended  September  30. 1986. 

Dated:  November  5, 1986. 
RuiMll  D.  Morris. 

Assistant  Commissioner.  Federal  Finance. 
(PR  Doc.  86-26474  Filed  11-24-86;  8:45  am] 
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[Dept  OrcL  S70, 1«M  Rmr.,  Supp.  Na  6] 

Surety  Companies  Acceptat>le  on 
Federal  Bonds:  South  CaroHna 
Insurance  Co. 

The  Certificate  of  Authority  as  an 
acc^table  surety  on  Federal  bonds  is 
hereby  renewed  for  the  foUo%«ring 
Company  under  sections  9304  to  9308, 
Title  31.  of  the  United  States  Code 
effecUve  July  1. 1986.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570. 1986  Revision,  on  page 
23950  to  reflect  this  addition: 
South  Carolina  Insurance  Company. 
Business  address:  P.O.  Box  1. 
Columbia.  SC  29202.  Underwriting 
limitation  ^  $3,791,000.  Surety 
licenses  *:  All  except  AS,  GU.  HI.  ME, 
NH.  Kl.  RI.  VT.  VI.  Incorporated  in: 
South  Carolina.  Federal  Process 
Agents  *. 

Certiflcates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  the  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  so  long  as 
the  companies  remain  qualifled  (31  CFR 
Part  223).  A  hst  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570,  with  details  as 
to  Underwriting  Limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  firom  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch.  Washington,  DC  20226, 
telephone  (202)  634-2298. 

Dated:  November  18, 1986. 
Mitchell  A.  Levine, 

Assistant  Commissioner,  Comptroller, 

Financial  Management  Service. 

[FR  Doc.  86-26473  Filed  11-24-86;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  51,  No.  227 

Tuesday,  November  25.  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  ttie  Sunshine 
Act"   (Pub.   L.  94-409)   5  U.S.C.   552b(e)(3). 


FfDCRAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Tuesday,  November  25, 1986 

November  18, 1988. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
November  25, 1986,  which  is  scheduled 
to  commence  at  9:30  a.m.,  in  Room  856, 
at  1919  M  Street,  NW,  Washington,  DC. 

Agenda.  Item  No.,  and  Subject 

General— 1— Title:  Establishment  of  a 
spectrum  utilization  policy  for  the  Tixed 
and  mobile  services'  use  of  certain  bands 
between  947  MHz  and  40  GHz.  Summary: 
The  commission  will  consider  whether  to 
adopt  a  Third  Report  and  Order  which 
would  address  issues  raised  in  the  Second 
Notice  of  Proposed  Rule  Making  [2nd 
NPRM)  in  General  Docket  82-334.  The  item 
addresses  eligibility,  channeling  plans,  path 
length  standards  and  a  number  of  other 
issues  for  certain  microwave  frequency 
bands. 

General— 2— Title:  Amendment  of  Parts  1,  21, 
74  and  94  of  the  Commission's  Rules  to 
establish  service  and  technical  rules  for 
Government  and  non-Government  fixed 
service  usage  of  the  frequency  bands  932- 
935  MHz  and  941-944  MHz.  Summary:  hi 
this  proceeding,  the  Commission  considers 
whether  to  adopt  proposed  service  and 
technical  rules  for  the  900  MHz 
Government  and  non-Government  fixed 
service. 

General— 3— Title:  Amendment  of  §  19.735- 
202  of  the  Commission's  Rules.  Summary: 
The  Commission  will  consider  amending 
Part  19  of  the  Commission's  Rules  which 
govern  employee  responsibility  and 
conduct  in  order  to  clarify  any  ambiguity 
surrounding  the  application  of  the 
restrictions  on  the  acceptance  of  gifts, 
entertainment,  food  and  refreshments. 

General — 4 — Title:  Report  and  Order  on  the 
appropriate  regulatory  classification  for 
subscription  video  services.  Summary:  The 
Commission  will  consider  whether  to 
modify  the  relevant  criteria  for  determining 
if  a  subscription  service  like  STV  should  be 
considered  "broadcasting"  under  the 
Communications  Act. 

Private  Radio— 1— Title:  Preparation  for  an 
International  Telecommunication  Union 
World  Administrative  Radio  Conference 
for  the  Mobile  Services.  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Report  and  Order  which  presents 
recommendations  to  the  Department  of 


State  for  U.S.  proposals  to  be  put  forth  at 
the  Mobile  WARC. 

Common  Carrier— 1— Title:  In  the  matter  of 
Petitions  for  Waiver  of  Various  sections  of 
Part  69  of  the  Commission's  Rules,  filed  by 
the  New  York  Telephone  Company  and  the 
New  England  Telephone  and  Telegraph 
Company;  New  York  Telephone  Company 
Tariff  F.C.C.  No.  40.  Transmittal  No.  775; 
New  England  Telephone  and  Telegraph 
Company,  Tariff  P.C.C.  No.  41.  Transmittal 
No.  819.  Summary:  The  FCC  will  consider 
whether  to  grant  petitions  for  waiver  of  its 
access  charge  rules  in  order  to  permit  the 
New  York  Telephone  and  Telegraph 
Company  and  the  New  England  Telephone 
and  Telegraph  Company  to  implement  an 
alternative  access  charge  plan. 

Common  Carrier — 2— Title:  Furnishing  of 
Customer  Premises  Equipment  by  the  Bell 
Operating  Companies  and  the  Independent 
Telephone  Companies,  CC  Docket  No.  88- 
79.  Summary:  The  Commission  will  meet  to 
consider  whether  to  grant  the  Bell 
Operating  Companies  structural  relief  for 
their  provision  of  customer  premises 
equipment. 

Common  Carrier — 3— Title:  Reconsideration 
of  the  Commission's  order  establishing 
guidelines  for  its  oonsideration  of  local 
exchange  carriers  petitions  for  waiver  of 
Part  69  rules  concerning  the  recovery  of 
common  line  revenue  requirement. 
Summary:  The  Commission  will  meet  to 
consider  petitions  filed  by  various  parties 
seeking  reconsideration  of  its  April  1986 
Order  denying  petitions  seeking  waiver  of 
various  sections  of  Part  69  relating  to  local 
exchange  carrier  recovery  of  interstate 
common  line  revenue  requirement, 

Mass  Media— 1—Tifle:  Petition  for 
Declaratory  Rulinj  regarding  permissible 
uses  of  Direct  Brosdcast  Satellite  service 
facilities,  filed  by  United  States  Satellite 
Broadcasting  Company.  Inc.  Summary:  The 
Commission  considers  whether  to  permit 
operators  in  the  DBS  service  to  provide 
data,  voice  communication,  and  other  non- 
video  services  as  an  interim  measure  in  the 
event  the  DBS  maiket  develops  more 
slowly  or  less  fully  than  earlier  anticipated. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino. 

Issued:  November  18. 1986. 
Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 
[FR  Doc.  86-28629  Filed  11-21-86: 12:23  pm) 

BILUNQ  CODE  6712-01-« 


FEDERAL  DEPOSIT  INSURANCE 
.  CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday, 
November  18, 1986,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  CC. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptoller  of 
the  Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Application  of  Barnett  Bank  of  Southwest 
Florida.  Sarasota.  Florida,  a  noninsured  State 
bank,  in  organization,  for  Federal  deposit 
insurance,  for  consent  to  merge,  under  its 
charter  and  title,  with  Barnett  Bank  of 
Southwest  Florida,  National  Association, 
Englewood,  Florida,  and  for  consent  to 
establish  twelve  existing  branches  and  one 
approved,  but  unopened,  branch  of  Barnett 
Bank  of  Southwest  Florida,  National 
Association  as  branches  of  Barnett  Bank  of 
Southwest  Florida. 

Application  of  the  North  Fork  Bank  and 
Trust  Company,  Matfituck.  New  York,  an 
insured  State  nonmember  bank,  for  consent 
to  purchase  certain  assets  of  and  assume  the 
liability  to  pay  certain  deposits  made  in  the 
116  East  Main  Street,  Patchogue,  New  York, 
branch  office  of  Bayside  Federal  Savings  and 
Loan  Association.  Bayside.  New  York,  a  non- 
FDIC-insured  institution,  and  for  consent  to 
establish  that  office  as  a  branch  of  the  North 
Fork  Bank  and  Trust  Company. 

Application  of  The  First  National  Bank  of 
Salida,  Salida,  Colorado,  for  consent  to 
transfer  certain  assets  to  The  Thatcher  Bank. 
Federal  Savings  Bank,  Salida,  Colorddo,  a 
non-FDIC-insured  institution,  in  organization, 
in  consideration  of  the  assumption  of  the 
liabilities  of  First  National  Bank  of  Salida. 

Application  of  Apple  Bank  for  Savings, 
New  York  (Manhattan),  New  York,  for 
consent  to  merge,  under  its  charter  and  title, 
with  Eastern  Savings  Bank.  New  York.  New 
York,  an  insured  mutual  savings  bank,  and 
for  consent  to  establish  the  eight  offices  of 
Eastern  Savings  Bank  as  branches  of  the 
resultant  bank. 

By  the  same  majoriQr  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  the  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  November  19, 1686. 
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Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

|FR  Doc.  86-26627  Filed  11-21 -«6;  8:45  am| 

BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e){2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
November  18, 1986,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  recommendation  regarding 
the  Corporation's  assistance  agreement 
with  an  insured  bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4),  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(4).  (c)(8)  (c){9)(A)(ii), 
and  (c)(9)(B). 

Dated:  November  20. 1986. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretory. 

|FR  Doc.  86-26628  Filed  11-24-86;  12:22  am) 

BILUNG  CODE  6714-01-M 


NATKMAL  COUNCIL  ON  THE  HANOtCAPPCD 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Council  on  the  Handicapped.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  522(b)(10)  of  the 
"Government  in  Sunshine  Act"  (Pub.  L. 
94-409). 

DATES: 

Dec.  1, 1986. 1:30  p.m.  to  5:30  p.m. 
Dec.  2, 1986.  8:30  a.m.  to  5KM  p.m. 
Dec.  3. 1986,  9«)  a.m.  to  4«)  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Farbman,  National  Council  on 
the  Handicapped,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591 
(202)  267-3846,  TDD:  (202)  267-3232. 

The  National  Council  on  the 
Handicapped  is  an  independent  Federal 
agency  comprised  of  15  members 
appointed  by  the  President  of  the  United 
States  and  confirmed  by  the  Senate. 
Established  by  the  95th  Congress  in  Title 
IV  of  the  Rehabilitation  Act  of  1973  (as 
amended  by  the  Pub.  L.  No.  95-602  in 
1978),  the  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984,  however,  the 
Council  was  transformed  into  an 
independent  agency  by  the 
Rehabilitation  Act  Amendments  of  1984 
(Pub.  L.  No.  9a-221). 

The  Council  is  charged  with  reviewing 
all  laws,  programs,  and  policies  of  the 
Federal  Government  affecting  disabled 
individuals  and  making  such 
recommendations  as  it  deems  necessary 
to  the  President,  the  Congress,  the 
Secretary  of  the  Department  of 
Education,  the  Commissioner  of  the 
Rehabilitation  Services  Administration, 
and  the  Director  of  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR). 

The  meeting  of  the  Council  shall  be 


open  to  the  Public.  The  proposed  agenda 
includes: 

Reports  from  Chairperson  and  Executive 

Director 
Discussion  of  Harris  Poll  on  Disability 
Briefing  on  President's  Committee  on 

Employment  of  the  Handicapped 
Legislative  Update 
Workplan  Update  and  Toward  Independence 

Followup 
Reports  from  the  Research.  Adult  Services, 

Children's  Services,  and  Public  Affairs 

Committees 
NCH's  discussion  of  unfmished  and  new 

business 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at  the 
National  Council  on  the  Handicapped. 

Signed  at  Washington,  DC  on  November 
20.1986. 
Lex  Frieden, 

Executive  Director 

(FR  Doc.  8fr-2e638  Filed  11-21-86;  2:47  pm) 

BIUJWG  CODE  953»-3»-«l 

EOUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

AOENCV  HOLDING  THE  MEETMIO:  Equal 
Employment  Opportimity  Commission. 
"FEDERAL  REGISTER"  CITATION  OF 
PBCVI008  ANNOUNCEMENT  Volume  51. 
No.  220,  FR  #41460.  dated,  Friday, 
November  14. 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETNiO:  9:30  AM  (Eastern  Time) 
Tuesday,  November  25, 1986. 
CORRECTION:  This  corrects  Item  *3  of 
the  Closed  Agenda  to  read  as  follows: 
"Proposed  Conciliation  Agreements" 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748. 

Dated:  November  21. 1986. 
Cynthia  C  Matthews, 
Executive  Officer. 

This  Notice  Issued  November  21, 1986. 
[FR  Doc.  86-26653  Filed  11-21-86;  3:29  pm] 
BHUNQ  CODE  S7S»^»-M 
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UM 


This  section  of  the   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Ru(a,  Proposed  Rule,  and 
Notice  documents.  These  corrections  are 
prspared  by  the  Office  of  the  Federal 
Register.   Agency-prepared  corrections  are 
issued  as  signed  documents  anti  appear 
in  the  appropriate  document  categories 
elsewhere  in  the  Issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-59788;  FRL-3095-1] 

Styrene,  Acrylic  Modified  Aikyd; 
Certain  Chemical  Premanufacture 
Notice 

Correction 

In  notice  document  86-23105 
appearing  on  page  36598  in  the  issue  of 
Tuesday,  October  14, 1988.  make  the 
following  corrections  in  the  SUMMARY: 

1.  In  the  sixth  line,  "davs"  should  read 
"days". 

2.  In  the  twelfth  line.  "211722"  should 
read  "21722". 

3.  In  the  thirteenth  line,  the  date 
should  read  "November  11, 1984". 

8HXING  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

1987  Cost-of-Llving  increase  and 
Other  Determinations 

Correction 

In  notice  document  86-25002 
beginning  on  page  40256  in  the  issue  of 
Wednesday,  November  5, 1986,  make 
the  following  corrections: 

On  page  40258,  second  column, 
eleventh  line,  "1985"  should  read  "1984". 

On  the  same  page,  third  column,  first 
complete  paragraph,  fourth  line,  insert 
"in"  before  "1987". 

On  page  40259.  second  column — 

1  In  paragraph  (c).  "$396"  should  read 
"$571",  and  in  paragraph  (d),  remove 
"$396  through". 

On  the  same  page,  third  column, 
fourth  hne,  insert  "1985"  before  "has". 

BtLLMO  COOE  150S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  182  and  184 

[Docket  No.  81 N-0368] 

Hydrogen  PeroxMe;  Affirmation  of 
GRAS  Status  With  Specific  Limitations 

Correction  f 

In  rule  document  86-17036  beginning 
on  page  27169  in  the  issue  of 
Wednesday,  July  30, 1986,  make  the 
following  correction: 

On  page  27170.  in  the  third  column,  in 
the  eleventh  line  from  the  bottom  of 
paragraph  5.,  "63-331"  should  read  "63- 
231". 

BILUNG  CODE  150&-«1-a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  344 

[Docket  No.  77N-3MS1 

Topical  Otic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Tentative 
Rnal  Monograph  To  Include  Drug 
Products  for  the  Prevention  of 
Swimmer's  Ear  and  for  the  Drying  of 
Water-Clogged  Ears 

Correction  | 

In  proposed  rule  document  86-17041 
beginning  on  page  27366  in  the  issue  of 
Wednesday,  July  30, 1986.  make  the 
following  corrections: 

On  page  27371,  iii  the  third  column,  in 
paragraph  4.,  in  the  twentieth  line,  insert 
"(d)."  between  "(c)."  and  "(e)". 

§344.50    [Corrected] 

On  page  27373.  in  the  first  column,  in 
the  section  heading  for  §  344.50,  in  the 
first  line,  insert  "aid"  after  "removal". 

BILLING  CODE  1S05-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admiaistration 

21  CFR  Part  358 

(Docket  No.  82N-0214] 

Dandruff,  Setx>rrheic  Dermatitis,  and 
Psoriasis  Drug  Products  for  Over-the- 
Counter  Human  Use;  Tentative  Final 
Monograph 

Correction 

In  proposed  rule  document  86-17040 
beginning  on  page  27346  in  the  issue  of 
Wednesday.  July  30. 1986,  make  the 
following  corrections: 

§358.703    [Corrected] 

On  page  27359,  in  the  first  column,  in 
§  358.703(a),  in  the  first  line,  "medical" 
should  read  "medicinal". 

§358.710    [Corrected) 

Also  on  page  27359,  In  the  second 
column,  in  the  section  heading  for 
§  358.710,  in  the  second  line,  "or"  should 
read  "of'.  I 

§358.752    [Corrected] 

On  page  27360,  in  the  second  column, 
in  §  358.752(e),  in  the  second  line, 
"wold"  should  read  "word". 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Allergenic  Products  Advisory 
Committee;  Renewal 

Correction 

In  notice  document  86-17042 
beginning  on  page  27255  in  the  issue  of 
Wednesday,  July  30, 1986.  make  the 
following  correction: 

On  page  27256,  in  the  first  column,  in 
the  first  line,  "1981"  should  read  "1980". 

BILLING  COOE  150&-01-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dodcet  No.  85N-05e3] 

Low  Bacic  Referral  Criteria  Panel: 
Meeting 

Correction 

In  notice  document  8ft-17044 
appearing  on  page  27256  in  the  issue  of 
Wednesday,  July  30, 1986,  make  the 
following  correction: 

In  the  third  column,  in  the  "Dated" 
line,  "1981"  should  read  "1^6". 

BILUNQ  COOE  1S0fr-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.  (Yankee 
Nuclear  Power  Station);  Exemption 

Correction 

In  notice  document  86-22839 
beginning  on  page  36077  in  the  issue  of 
Wednesday.  October  8. 1986,  make  the 
following  correction: 

On  page  36081.  in  the  first  column, 
fourth  complete  paragraph,  second  line. 
"20"  should  read  "2". 

BILUNG  COOC  1S05-01-0 


BEST  COPY  AVAILABLE 


Tuesday 
November  25,  1986 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Heatth 
Adniinistration 


29  CFR  Part  1926 

Safety  Standards  for  Scaffolds  Used  in 
the  Construction  Industry;  Notice  of 
Proposed  Rulemaking 
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OEPAimiENT  OF  LABOR 


OccupattoMi  Saftty  and  HMlth 
Administration 

29CFRPai1192e 

(Oodcst  No.  S-205] 

Safaty  Standards  for  Scaffolds  Used  In 
ttM  Construction  Industry 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION;  Notice  of  proposed  rulemaking. 


v.  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  construction 
industry  safety  standards  addressing 
scaffolds.  The  standards  proposed  for 
revision  regulate  the  design, 
construction,  and  use  of  all  scaffolds  in 
construction. 

The  proposed  revisions  are  intended 
to  correct  problems  related  to  the 
existing  standards.  More  specifically, 
the  existing  standards  regulate,  in  detail, 
the  specific  methods  to  be  used  to 
reduce  employee  exposure  to  the 
hazards  of  slipping  or  falling  while 
working  on  scaffolds.  The  proposed 
revisions  would  continue  to  address 
employee  exposure,  but  would  do  so 
using  performance  criteria,  where 
possible,  rather  than  specifications 
standards.  This  approach  is  another  step 
in  OSHA's  plan  to  review  its  safety 
standards  and  to  revise  them  as 
necessary  to  provide  safer  woricing 
conditions  without  imposing 
unnecessarily  burdensome 
requirements.  This  proposal  is  being 
issued  after  appropriate  consultation 
with  the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH). 

dates:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  23, 1987.  Hearing  requests 
must  be  postmarked  by  February  23, 
1987. 

ADDRESS:  Written  comments  and 
requests  for  hearing  should  be  sent  to 
the  Docket  Officer,  Docket  No.  S-205, 
U.S.  Department  of  Labor,  Room  N-3670. 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3637,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  The 
author  of  this  proposed  rulemaking  is 
Roy  F.  Gumham.  Office  of  Construction 
and  Civil  Engineering  Safety  Standards, 


Occupational  Safety  and  Health 
Administration. 

L  Background 

The  shortened  forms  listed  below  are 
used  throughout  this  preamble  to  refer  to 
the  following  sources:  Advisory 
Committee  on  Construction  Safety  and 
Health— ACCSH  or  "the  Committee"; 
American  National  Standards  Institute 
Safety  Requirements  for  Scaffolding. 
ANSI  AlO.8-1977  and  current 
revisions— ANSI;  OSHA's  construction 
standards— Part  1926;  OSHA's  general 
industry  standards— Part  1910;  and 
exhibits  in  the  rulemaking  record — 
Example. 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (CWHSA)  (40 
U.S.C.  327  et  seq.J  in  1969  by  adding  a 
new  Section  107  (40  U.S.C.  333)  to 
provide  employees  in  the  construction 
industry  with  a  safer  work  environment 
and  to  reduce  the  frequency  and 
severity  of  construction  accidents  and 
injuries.  The  amendment,  commonly 
known  as  the  Construction  Safety  Act 
(CSA)  (Pub.  L.  91-54;  August  9, 1969), 
significantly  strengthened  employee 
protection  by  providing  occupational 
safety  and  health  standards  for 
employees  of  the  building  trades  and 
construction  industry  working  on 
Federally-financed  or  Federally-assisted 
construction  projects.  Accordingly,  the 
Secretary  of  Labor  issued  Safety  and 
Health  Regulations  for  Construction  in 
29  CFR  Part  1518  (38  FR  7340,  April  17, 
1971)  pursuant  to  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act. 

The  Occupational  Safety  and  Health 
Act  (the  Act)  (84  Stat.  1590;  29  U.S.C.  651 
et  seq.),  was  enacted  by  Congress  in 
1970  and  authorized  the  Secretary  of 
Labor  to  adopt  established  Federal 
standards  issued  under  other  statutes, 
including  the  Construction  Safety  Act, 
as  occupational  safety  and  health 
standards.  Accordingly,  the  Secretary  of 
Labor  adopted  the  Construction 
Standards,  which  had  been  issued  under 
the  Construction  Safety  Act  in  29  CFR 
Part  1518.  in  accordance  with  section 
6(a)  of  the  Act  (36  FR  10466,  May  29. 
1971).  The  Safety  and  Health 
Regulations  for  Construction,  were 
redesignated  as  Part  1926  later  in  1971 
(36  FR  25232,  December  30, 1971).  The 
standard  titled  "Ladders  and 
Scaffolding,"  §  1926.450  through 
1926.452,  was  adopted  as  an  OSHA 
standard  in  Subpart  L  of  Part  1926  as 
part  of  this  process. 

Various  amendments  were  made  to 
Subpart  L  during  the  first  two  years  of 
the  OSHA  Act.  The  amendments  revised 
scaffold  provisions  which  addressed 
planking  grades,  wood  pole  scaffold 


construction,  overhead  protection, 
bracket  scaffold  loading,  and  plank 
spans.  Other  substantive  provisions 
concerning  pump  jack  scaffolds,  height 
of  catch  platforms,  and  guardrails  were 
also  added  to  Subpart  L  in  1972  (37  FR 
25712,  December  2, 1972). 

As  part  of  OSHA's  continuing 
program  of  standards  evaluation,  and  in 
response  to  public  comments,  a 
complete  review  of  Subpart  L  was  begim 
in  1977.  Since  that  time,  ACCSH  has 
reviewed  Subpart  L  five  times,  and 
transcripts  of  these  meetings,  including 
recommendations,  have  been  submitted 
to  the  Assistant  Secretary.  The 
transcripts  are  part  of  the  public  record 
as  Exhibit  4.  The  Conmiittee's 
recommendations,  and  those  of  other 
interested  parties,  have  been  carefully 
analyzed  in  connection  with  the  present 
rulemaking.  Many  of  the  changes  in  the 
proposed  standard  reflect  the 
recommendations  and  suggestions  of  the 
Advisory  Committee  and  interested 
persons.  Relevant  ACCSH  comments 
are  discussed  below  in  the  Summary 
and  Explanation  section.  Committee 
discussions  that  were  inconclusive  or 
did  not  result  in  a  specific 
recommendation  have  also  been 
considered,  but  are  not  discussed  in  this 
preamble. 

After  reviewing  and  evaluating  the 
provisions  of  Subpart  L,  OSHA  believes 
that  certain  provisions  in  the  existing 
standards  are  redundant  or  ambiguous. 
The  standard  omits  coverage  of  some 
types  of  scaffolds  used  in  construction 
(e.g.,  catenary  scaffolds)  and  contains 
rules  applying  only  to  particular  types  of 
scaffolds  which  OSHA  believes  should 
apply  to  all  scaffold  types  (e.g.,  existing 
paragraph  §  1926.451(b)(ll)  requiring 
tight  spacing  of  planka).  The  proposed 
language  eliminates  what  OSHA 
considers  to  be  unnecessary  and 
redundant  provisions  in  the  current 
standards  (e.g.,  the  requirement  for 
guardrails  is  stated  19  separate  times  in 
the  existing  standard).  In  addition,  the 
proposal  has  been  written  in 
performance-oriented  language.  This 
proposal  also  incorporates  directly  the 
relevant  provisions  of  the  general 
industry  standards  (Part  1910)  which 
have  been  determined  by  OSHA  to  be 
applicable  to  the  construction  industry. 

For  purposes  of  orgaiization,  the  topic 
of  ladders  will  be  relocated  from 
Subpart  L  to  a  revised  Subpart  X  titled 
"Stairways  and  Ladders."  These  two 
subparts,  along  with  a  revised  Subpart 
M,  retitled  "Fall  Protection,"  constitute  a 
package  of  interrelated  standards  which 
have  been  rewritten  and  reorganized  to 
facilitate  treatment  of  the  individual 
subjects.  OSHA  intends  to  coordinate 
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the  ruleoiakiBg  sctivities  for  these  three 
subi^U.  aad  bopes  to  oiake  the  final 
rules  tat  bU  three  scbparts  effective  at 
the  saoie  tins. 

OSHA  belteret  that  the  clarified  and 
reibrmatted  tanguttge  of  the  proposal 
will  help  empkiyers  to  understuitd  the 
requirements  of  Subpart  L,  and  will 
improve  safety  by  mmimizing  subjective 
interpretations  of  the  provisions.  By 
minimizing,  if  not  eliminating,  the 
interpretations  needed  to  understand 
the  requiremoits  of  Subpart  L,  OSHA 
intends  to  provide  iair  and  equal  notice 
to  all  employers  of  the  rules  for  scaffold 
safety. 

This  project  is  also  being  coordinated 
with  the  project  for  the  revision  of 
related  genersd  industry  standards  in  29 
CFR  Part  1910.  Subpart  D,  Walkmg/ 
Working  Surfaces.  Wherever  possible, 
the  1910  and  1926  proposals  use  the 
same  language  to  address  similar 
hazards  in  order  to  promote  consistency 
between  the  two  sets  of  standards. 

II.  HazaidB  Involved 

Accidents  resulting  in  injin-ies  and 
fatalities  continue  to  occur  on  scaffolds 
despite  the  promnlgation  of  the  OSHA 
Construction  Standards  in  1971. 
Examination  of  available  data  indicates 
that  these  accideTtts  appear  to  be 
primarily  the  result  of  non-compliance 
with  existing  OSHA  standards,  and  not 
primarily  because  the  current  standards 
improperly  address  the  hazards 
involved  in  scaffold  work.  However, 
after  review  of  accident  data  compiled 
by  the  Bureaci  of  Labor  Statistic  (Exs.  1 
and  2}  and  OSHA  (Ex  9),  and  after 
review  of  compltance  problems  and 
pirf>lic  comments  received  since  1972, 
OSHA  believes  that  the  present 
standard  needs  updating  to  clarify  the 
requirements  of  cmrently  ambiguous 
and  confusing  provisions,  and  to 
eliromate  provisions  which  are  not 
feasible. 

Precise  scaffold  accident  data  for  the 
enlire  ccmstruction  industry  are  not 
available.  Althou^  the  number  of 
consimction  scaffold  accidents  can  be 
estimated  for  a  given  period  of  time,  the 
ratio  of  accidents  to  the  amount  of 
employee  exposure  or  to  the  type  of 
scaffolds  used  cannot  be  readily 
determined.  In  addition,  a  comparison  of 
accident  rates  for  the  various  types  of 
scaffolds  or  the  trades  using  scaffolds  is 
not  possible  because  no  information  is 
available  on  the  frequency  of  scaffold 
use  acconUng  to  type  of  scaffold  or 
trade  group  invc^ved.  However,  based 
upon  the  bmttcd  data  which  have  been 
coBipilad  (Ex.  1).  Hk  foUowmg  statistics 
have  been  devek^ed  relating  to  the 
cause  of  injuties  (not  fatalities): 


a.  Seventy-two  percent  of  the  injured 
workers  atfributed  the  acxident  to  either 
the  planking  or  support  ^ving  way. 
shpping.  or  being  stnick  by  a  falling 
object.  Plank  slippage  was  the  most 
commonly  cited  cause. 

b.  About  70  percent  of  the  workers 
learned  of  the  safety  requirements  for 
installing  work  platforms,  assembling 
scaffolds,  and  inspecting  scaffolds, 
through  on-the-job  training. 
Approximately  25  percent  had  no 
traiinng  in  these  areas. 

c.  Only  33  percent  of  the  scaffolds 
were  equipped  with  a  guardrail 

The  following  are  examples  of  the 
types  of  accidents  that  injure  and  kill 
employees  working  tm  scaffolds. 

•  October  7.  1975:  Fatality.  While 
working  on  a  scaffold  and  lifting  a  sheet 
of  corrugated  roofuig  over  his  head,  an 
employee  fell  13  feet  to  his  death.  The 
scaffold  was  loosely  planked,  permitting 
the  employee  to  fall  throu^  the  scaffold 
platform  (Ex.  3M5).  Obaermnce  of 
existing  provision  ( 19aB.4Sl(aK4)  or  the 
clarified  language  of  proposed 
para^aph  i  19aB.451(b)(l).  might  have 
prevented  this  deadi  by  providing  a  fully 
decked  platbinn  whfa  no  openjags  huge 
enough  for  the  worker  to  fall  diroiigh. 

•  November  23, 19178:  Fatality.  Two 
employees  were  woricing  on  a  scaffold 
platform  wbidi  had  a  four  foot  overhang 
at  each  end  Daring  work  operations  one 
employee  stepped  out  onto  die  overhang 
and  the  platform  tilted  iq>.  That 
employee  fell  250  feet  to  his  death  (Ex. 
3:16).  He  was  wearing  a  body  belt  but 
was  not  tied  off.  Observance  of  existing 
paragraph  t  iaafi.4Sl(a)(14).  or  proposed 
paragraph  %  lfi26.451(b)(6).  specifying 
maximum  overhang  might  have 
prevented  this  death.  Ib  addition, 
observance  of  proposed  para^aph 

§  1926.451(eKl)  requiring  body  belt 
protection  abo  might  have  jnevented 
this  death.  There  is  no  spedfic  existing 
provision  reqairing  body  belt  protection. 

•  May  31, 1977:  Fatality.  An  en:4>loyee 
was  entering  a  silo  to  remove  farmworii. 
He  entered  the  «io  by  dropping  through 
an  access  hole  at  the  top  of  the  taitk  to 
the  scaffold  platform  seven  feet  below. 
The  platform  broke  when  he  landed  on 
it,  and  he  fell  100  feet  to  his  death  (Ex. 
3:23).  Observance  of  existing  paragraph 
§  1926.4Sl(a)(13].  or  proposed  paragraph 
§  ig26.451(cKl).  requiring  proper  means 
of  access  might  have  prevented  this 
death. 

•  April  16. 1975:  One  fatality,  two 
injuries.  Four  employees  were  working 
on  a  50-foot  lagh  scaffold  when  a  35-40 
mile  an  hoar  gast  of  wind  toppled  the 
scaffold.  The  scaffold  was  not 
adequately  pinned  or  tied  (Ex.  3:51). 
Observance  of  proposed  paragraph 


S  ie26.451(8Mt)  requiring  wind  load 
design  might  have  prevented  this 
accident  Hiere  is  no  specific  provision 
in  the  existing  standard  on  this  issue. 
Observance  of  existing  provision 
§  ig26.451(d)[7).  or  proposed  paragraph 
§  1926.451{b)(13),  requiring  scaffold  ties 
or  guying,  also  might  have  prevented 
this  accident.  Observance  of  existing 
paragraph  $  1926.451  (d](6],  or  proposed 
paragraph  §  1926.452(c)(4),  requiring 
locking  pins  on  fabricated  frame 
scaffolds  might  hnvp  prevented  this 
death  and  these  injuries. 

Ahhough  the  above  examples  suggest 
that  observance  of  existing  provisions 
might  have  prevented  the  accidents,  the 
examples  also  show  that  deficiencies  in 
coverage  exist.  OSHA  beheves  that  the 
proposed  provisions  would  remove  the 
deficiencies  and  provide  clearer,  easier 
to  understand  requirements. 

For  a  further  discussion  of  accident 
rates  and  significance  of  risk,  see  IV. 
Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis. 

in.  Summary  and  Bxplanatioa  of 
Proposal 

The  proposed  standard  is  intended  to 
eliminate  ambiguities,  unnecessary 
provisions,  and  redundancies  found  in 
the  existing  standard.  It  %inll  increase 
employer  innovation  by  using 
performance-oriented  langiiay  to 
replace  specification-type  languagp 
which  is  unduly  restrictive.  This  will 
allow  the  employer  to  have  more 
alternative  ways  to  comply  wifth 
provisions  than  are  allowed  by  the 
existing  standard.  In  addition,  it  vsoald 
provide  a  uniform  set  of  rules  for  oU 
similar  types  of  scaffolds  by  chao^ng 
certain  specific  requirements  into 
general  requirements  diat  address 
common  hazards,  and  it  would  provide 
additicmcd  requirements  where 
deficiencies  presentiy  exist. 

All  incorporation  by  reference  of 
national  consensus  standards  and  other 
materials  are  deleted  in  the  proposed 
standard  as  the  text  of  appticable 
requirements  from  those  standards  are 
proposed  for  inclusion  in  the  body  of  the 
standard.  This  will  assist  employers  in 
determining  what  is  required  by  a 
provision  without  having  to  refer  to 
documents  outside  Part  1928. 

Subpart  L — Scaffolds 

The  title  of  Subpart  L  is  proposed  to 
be  changed  bt)m  "Ladders  and 
Scaffolding"  to  "Scaffolds"  in  keeping 
with  OSHA's  decision  to  relocate  the 
subject  of  ladders  to  the  proposed 
revision  of  Subpart  X  titled  "Stairways 
and  Ladders."  The  word  "scaffold"  is 
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used  in  the  title  and  throughout  the 
proposed  standard  in  lieu  of  the  longer 
word  "scaffolding."  This  change  does 
not  affect  the  scope  of  the  sca^old 
standard. 

Section  1926.450    Scope,  application 
and  definitions  applicable  to  this 
subpart. 

Proposed  paragraph  5  1926.450(a] 
outlines  the  scope  and  application  of  the 
entire  Subpart  L  The  proposal  would 
apply  to  aU  scaffolds  used  in 
construction,  alteration,  repair 
(including  painting  and  decorating),  and 
demolition  workplaces.  The  term 
"scaffold"  is  deflned  to  mean  any 
temporary  elevated  platform  and  its 
supporting  structure  used  for  supporting 
employees  or  materials,  or  both,  except 
crane  or  derrick  suspended  personnel 
platforms.  The  intent  is  to  cover  the 
hazards  associated  with  scaffold  work 
regardless  of  the  style,  purpose,  or  name 
of  the  scaffold.  Crane  or  derrick 
suspended  personnel  platforms  would 
be  covered  in  Subpart  N  of  this  part.  For 
the  purposes  of  this  Subpart,  scaffolds 
are  divided  into  two  categories: 
"supported  scaffolds"  and  "suspension 
scaffolds."  The  standards  in  Subpart  L 
are  intended  to  apply  to  both  types  of 
scaffolds,  except  where  a  provision  is 
expressly  limited  to  either  suspension  or 
supported  scaffolds.  Scaffolds  which 
have  a  combination  of  supported  and 
suspended  components  would  be 
covered  by  both  sets  of  standards. 

Proposed  paragraph  S  1926.450{b}  lists 
and  defines  all  major  words  used  in 
Subpart  L  Many  of  the  definitions  are 
the  same  as  those  in  the  existing 
standard,  although  some  have  been 
reworded  for  uniformity  or  clarity.  One 
significant  change  made  to  all 
definitions  defining  the  types  of 
scaffolds  is  the  inclusion  of  the  words 
"supported  scaffold"  and  "suspension 
scaffold."  This  change  would  clarify  the 
application  of  the  general  rules 
contained  in  S  1928.451.  Another 
significant  change  is  the  deletion  of 
limitations  and  requirements  from  the 
existing  definitions.  For  example,  the 
existing  definition  for  "bricklayer's 
square  scaffolds"  is  "a  scaffold 
composed  of  framed  wood  squares 
which  support  a  platform,  limited  to 
light  and  medium  duty."  The  words  after 
"platform"  are  proposed  to  be  deleted 
from  the  definition  because  they  have  a 
substantive  limitation  on  the  use  of  the 
scaffold,  rather  than  serving  to  define 
the  type  of  scaffold.  Similariy,  the 
existing  definition  for  "coupler"  is  "a 
device  for  locking  together  the 
component  parts  of  a  tubular  metal 
scaffold.  (The  material  used  for  the 
coupler  shall  be  of  a  structural  type. 


such  as  a  drop-forged  steel,  malleable 
iron,  or  structural  grade  aluminum.)" 
The  limitations  in  these  definitions  are 
substantive  rather  than  definitional,  and 
are  more  property  located  in  the 
standard's  provisions. 

The  following  are  the  major  words 
which  would  be  changed  or  added  to  the 
definitions  paragraph  in  the  proposed 
standard: 

"Adjustable  suipension  scaffold." 
This  is  a  new  definition  and  is  used  in 
the  proposal  to  clarify  which  types  of 
suspension  scaffdds  are  adjustable.  As 
any  type  of  suspended  scaffold  can  be 
erected  at  various  heights  and  is, 
therefore,  adjustable,  this  definition 
explains  that  the  term  applies  only  to 
those  types  of  scaffolds  which  have 
hoists  located  such  that  the  hoist  can  be 
operated  by  employees  on  the  scaffold. 
Hoists  are  defined  as  mechanical 
devices  used  to  raise  or  lower  a 
suspended  scaffold. 

"Body  belt/harness  system  (personal 
fall  arrest  system)."  This  term  replaces 
the  existing  term  "safety  belt"  to  reflect 
current  industry  use  of  the  new  terms 
body  belt  system  and  body  harness 
system  (also  known  as  personal  fall 
arrest  systems). 

"Catenary  scaffold."  This  type  of 
scaffold  is  not  specifically  addressed  in 
the  existing  rules  but  is  covered  in 
proposed  paragraph  §  1926.452(r).  The 
definition  is  essentially  the  same 
definition  as  is  currently  used  by  ANSI. 

"Cleat."  The  existing  definition 
applies  only  to  ladders.  The  proposed 
definition  defines  this  word  as  it  applies 
to  scaffolds,  i.e.,  a  structural  member 
used  to  prevent  plank  slippage  and  to 
provide  footing  on  sloped  surfaces  such 
as  crawling  boards. 

"Dropline."  This  is  a  fall  protection 
system  piece  of  equipment  used  for 
body  belt  support.  It  is  not  used  to 
support  the  scaffcJd. 

"Equivalent."  This  term  is  used  in  the 
proposal  to  allow  alternative  means  of 
complying  with  the  standards.  The 
definition  makes  clear  that  the  employer 
must  demonstrate  that  all  alternative 
means  of  compliaoce  will  provide  an 
equal  or  greater  degree  of  safety  than 
that  attained  by  using  the  method  or 
item  specified  in  the  standard. 

"Exposed  power  lines."  This  term  is 
defined  to  mean  electrical  power  lines 
which  are  accessible  and  not  shielded, 
and  is  used  in  paragraph 
5  1926.451(d)(6).  which  limits  the  use  of 
scaffolds  near  exposed  power  and 
distribution  lines.  The  definition 
excludes  extension  cords  and  power 
tool  cords  from  the  rule. 

"Fabricated  decking  and  planking." 
The  existing  standard  only  addresses 


solid  sawn  wood  planking  in  many  of  its 
provisions.  Since  the  market  presently 
offers  laminated  wood  platforms,  metal 
decking,  and  decking  made  of  other 
materials,  as  well  as  solid  sawn  wood 
planking,  the  standard  has  been  drafted 
to  include  these  items,  and  to  officially 
sanction  their  use.  The  definition  makes 
clear  that  both  fabricated  and  natural 
products  are  addressed. 

"Fabricated  frame  scaffold."  This  is 
the  proposed  name  for  the  type  of 
scaffold  presently  identified  as  "tubular 
welded  frame  scaffold."  The  current 
term  is  too  restrictive  in  that  the  word 
"tubular"  means  round  and  "welded" 
implies  metal  components  are  involved. 
The  rules  in  paragraph  §  1926.452(c)  are 
not  dependent  on  such  limitations.  They 
address  fabricated  frames  and  related 
scaffold  components  whether  the 
component  parts  are  square  or  round,  or 
made  of  metal,  plastic,  wood,  or  some 
other  material. 

"Failure."  This  word  is  used  in 
performance-oriented  paragraphs  such 
as  §  1926.451(a)(1)  and  §  1926.451(a)(3). 
Because  the  word  can  be  interpreted  to 
mean  only  breakage  or  a  physical 
separation  of  component  parts,  the 
definition  makes  it  clear  that  the  load 
point  where  ultimate  strength  is 
exceeded  also  is  considered  to  be 
failure.  This  is  the  point  where  structural 
members  lose  their  ability  to  carry 
loads. 

"Guardrail  system."  This  term  defines 
guardrails  as  vertical  barriers  erected  to 
prevent  employees  from  falling,  and 
replaces  the  existing  term  "guardrail." 
The  definition  is  changed  as  the  existing 
definition  describes  a  toprail,  a  midrail, 
and  a  stairrail,  each  of  which  has 
different  performance  criteria.  The  new 
definition  makes  it  clear  that  the  entire 
system,  including  toprail,  midrail  (or 
screen),  and  uprights,  is  covered  when 
guardrails  are  addressed  in  paragraph 
§  1926.451(e).  In  additron.  the  definition 
distinguishes  between  Type  I  guardrails, 
those  capable  of  providing  adequate  fall 
protection  by  themselves,  and  Type  II 
guardrail  systems,  those  which  may  be 
used  on  suspended  platforms  as  edge 
delineators  and  to  prevent  misstepping, 
but  which  do  not  provide  adequate  fall   " 
protection  by  themselves.  Body  belt/ 
harness  systems  must  be  worn  when 
Type  II  guardrails  are  used  on 
suspension  scaffolds  because  of  the 
reduced  strength  characteristics  and 
lower  toprail  heights  erf  Type  II  systems. 

"Hoist."  This  definition  clarifies  that 
paragraphs  relating  to-hoists,  including 
paragraphs  §§  1928.451  (b)  (28),  (29)  and 
(30),  apply  only  to  the  mechanisms  used 
to  elevate  or  lower  suspension  scaffolds, 
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and  do  not  apply  to  other  types  cf 
material  hoists. 

"Ladder  stand."  This  is  a  term  used  in 
§  1926.451(c)  and  defines  one  kind  of 
means-of-acces8  which  can  be  used  with 
scaffolds. 

"Lower  levels."  This  is  a  new  terra 
and  is  used  to  describe  the  areas  to 
which  an  employee  could  fall.  The 
definition  does  not  apply  to  the  surface 
from  which  the  employee  could  fall. 

"Maximum  intended  load."  This  term 
replaces  the  existing  terms  "maximum 
rated  load"  and  "workload."  The 
proposed  term  defines  more  clearly  the 
types  of  loads  which  are  to  be  included 
when  determining  the  maximum  load. 
The  word  "rated"  in  the  existing  term 
makes  it  unclear,  in  light  of  the  existing 
definition,  as  to  whether  or  not  the 
safety  factor  of  four  (existing  rule 
§  1926.451(a)(7))  or  six  (existing  rule 
§  1926.451(a)(2)]  is  to  be  incorporated 
into  the  determination  of  the  maximum 
load.  The  proposed  definition  and 
proposed  rule  §  1928.451(a)(1)  clearly 
indicate  that  the  maximum  intended 
load  does  not  include  either  safety 
factor. 

"Mechanically-powered  hoists."  This 
is  a  new  term  and  would  define  hoists 
which  are  powered  by  other  than  human 
energy. 

"Mobile  scaffold."  This  proposed  term 
replaces  the  existing  term  "manually- 
propelled  mobile  scaffold"  because 
there  are  power  drive  units  available  to 
propel  scaffolds,  and  the  proposed 
standard  addresses  both  types  of  drive 
systems. 

"Multi-level  suspended  scaffold."  The 
existing  standard  does  not  specifically 
address  suspended  scaffolds  with  more 
than  one  platform  level.  This  term  in  the 
proposed  standard  identifies  such 
scaffold  arrangements. 

"Multi-point  adjustable  suspension 
scaffold."  This  proposed  term  is 
included  to  clarify  the  coverage  of 
paragraph  S  1926.452(q).  The  existing 
standard  addresses  masons'  adjustable 
multiple-point  suspension  scaffolds  and 
stone  setters'  adjustable  multiple-point 
suspension  scaffolds  separately,  and 
does  not  specifically  address  other  types 
of  multiple-point  scaffolds.  The  new 
term  allows  all  such  scaffolds  to  be 
addressed  as  a  group. 

"Open  sides  and  ends."  This  proposed 
definition  clarifies  the  application  of 
paragraph  1 1926.451(e)(1).  which 
requires  fall  protection,  by  defining  the 
hazard  for  which  guarding  would  be 
required.  The  14-inch  dimension  in  the 
definition  is  consistent  with  the 
provisions  of  proposed  paragraphs 
§§  19^.451  (b)(4)  and  (c)(7).  The  18-inch 
limit  is  consistent  with  the  intent  of 
§  1926.451(b)(4)(ii). 


"Outrigger."  This  term,  "outrigger 
beam."  and  "outrigger  scaffold"  are  new 
definitions  provided  to  explain  the 
difference  between  these  three  similar 
terms. 

"Overhand  bricklaying  operations." 
This  activity  is  identified  in  paragraph 
§  1926.451(e)(l)(v)  as  having  unique  fall 
protection  requirements.  This  definition 
clarifies  the  activities  involved. 

"Platform."  This  term  is  used  to  avoid 
stressing  the  use  of  a  particular  type  of 
work  surface,  such  as  planking  or 
planks.  The  existing  standard  uses  such 
terms,  and  consequently  is  ambiguous 
as  to  the  use  of  other  types  of  platforms 
such  as  decks  or  other  fabricated 
materials  or  units. 

"Platform  unit."  The  existing  standard 
uses  the  term  "planks"  in  many  of  its 
provisions.  This  term  commonly  means 
"solid  sawn  wood."  However,  some 
manufacturers  of  fabricated  planks  use 
this  term  to  describe  their  product. 
Furthermore,  there  are  other  types  of 
structural  members  and  materials  which 
can  be  used  to  build  platforms  and 
walkways.  Therefore,  the  term 
"platform  unit"  is  needed  to  clarify  that 
the  standards  apply  to  all  types  of 
platforms  and  walkways,  not  just  those 
made  of  solid  sawn  wood. 

"Pump  jack  scaffold."  This  is  a  new 
term  required  because  this  type  of 
scaffold  is  not  defined  in  the  existing 
standard. 

"Self-contained  adjustable  scaffolds." 
This  type  of  scaffold,  not  specifically 
addressed  in  the  existing  standard,  is 
covered  by  the  general  rules  for  both 
supported  scaffolds  and  suspended 
scaffolds,  depending  on  its  construction. 
It  is  an  adjustable  suspension  scaffold 
equipped  with  its  own  support  frame 
and  moveable  platform. 

"Step,  platform,  and  trestle  ladder 
scaffolds."  This  type  of  scaffold  is  not 
specifically  addressed  in  the  existing 
rules.  The  proposal  addresses  this  type 
of  scaffold  in  paragraph  S  1926.452(n). 

"Supported  scaffold"  and  "Suspension 
scaffold."  These  terms  are  used  to 
define  the  two  basic  types  of  scaffolds. 
These  terms  clarify  the  application  of 
the  general  rules  in  paragraph 
S  1926.451. 

"Unstable  objects."  This  term  is  used 
to  describe  those  items  which  shall  not 
be  used  as  scaffold  base  supports 
because  they  do  not  properly  distribute 
the  loads  imposed  on  them.  Such 
supports  can  break  or  become 
dislodged.  Examples  of  such  objects 
include  barrels,  boxes,  bricks,  blocks, 
and  similar  items.  This  hst  is  essentially 
the  same  as  the  one  set  forth  in  E 
§  1928.451(a)(2). 


"Vertical  pickup."  This  term  defines 
the  structural  member  addressed  in 
paragraph  S  1926.4S2(r)(l). 

"Walkway."  This  term  is  used 
describe  platforms  within  a  scaffold 
which  are  used  for  access  and  not  as 
work  platforms. 

The  following  defmitions  have  been 
deleted  in  the  proposed  standard.  They 
now  are  defined  either  in  another 
subpart  or  they  simply  are  not  needed 
because  the  revised  provisions  treat  the 
subject  in  a  different  way  than  does  the 
existing  standard:  "heavy  duty 
scaffold,"  "light  duty  scaffold"  "medium 
duty  scaffold,"  "midrail,"  "toeboard." 
and  "working  load." 

In  the  following  discussion,  a 
paragraph  citation  preceded  by  the 
letter  "E"  refers  to  a  paragraph  in  the 
existing  standard.  All  other  citations  are 
to  the  proposed  standard. 

Section  1926.451    General 
requirements. 

This  paragraph  applies  to  all 
scaffolds,  and  contains  most  of  the  new 
rules  and  changed  provisions.  The  rules 
in  this  section  have  been  grouped  into 
the  five  major  subsections  of  capacity, 
construction,  access,  use,  and  fall 
protection,  to  facilitate  locating  a 
particular  rule. 

For  purposes  of  clarification,  those 
rules  which  apply  only  to  certain  types 
of  scaffolds  are  so  identified.  For 
example,  general  rule  S  1928.451(b)(14) 
would  apply  to  supported  scaffolds,  and 
the  term  "supported  scaffold"  is  used  to 
indicate  this.  Similarly,  general  rule 
§  ig26.451(b)(27)  would  only  apply  to 
suspension  scaffolds.  If  a  rule  makes  no 
distinction,  like  general  rule 
§  1926.451(b)(1),  then  it  would  apply  to 
all  scaffolds. 

Paragraph  1926.451(a)    Capacity. 

This  proposed  paragraph  would  set 
forth  the  minimum  strength  criteria  for 
all  scaffold  components  and 
connections.  The  proposed  requirements 
are  substantively  the  same  as  existing 
capacity  provisions,  however,  the 
proposed  language  eliminates 
ambiguities  and  apparent 
inconsistencies. 

Paragraph  (a)(1)  would  require  each 
scaffold  component,  except  suspension 
ropes  and  guardrails,  to  be  capable  of 
supporting  without  failure  its  own 
weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  component.  This  is 
essentially  the  same  requirement  as  E 
S  1926.451(a)(7)  which  requires  that 
scaffolds  and  scaffold  components  "be 
capable  of  supporting  without  failure  at 
least  4  times  the  maximum  intended 
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load."  Howsver,  a$  writtok,  the  existing 
requirement  i«  inconaittent  with 
paragraph  E  S  l«28.451(aXl9).  which 
requires  a  safety  factor  of  six  for 
suspension  ropes,  and  is  ambiguous  as 
to  its  application  to  paragraph  E 
S  ig26.451(a)(5)  which  governs 
guardrails.  The  proposed  standard  is 
clear  that  the  application  of  the  4  to  1 
safety  factor  does  not  apply  to 
suspension  ropes  or  guardrails- 
Hie  prt^NMed  paragraph  makes  it 
clear  that  the  4  to  1  factor  applies  to  the 
load  which  is  actually  applied  or 
transmitted  to  a  comptMient,  and  not  to 
the  total  load  placed  on  the  scaffold.  As 
worded.  E  §  1926.451(aK7)  requires  that 
each  component,  regardless  of  its 
location,  configuration,  or  the  number  of 
other  components  supporting  the  same 
load,  be  designed  to  support  four  times 
the  maximum  intended  load  (MIL). 
Literally  interpreted,  this  could  be  read 
to  require  that  a  crossbrace  on  a 
supported  scaffold  be  capable  of 
supporting  the  same  load  as  a  scaffold 
leg.  That  is,  it  must  be  sized  to  support 
four  times  the  MIL  regardless  of  where 
the  load  is  placed  on  the  scaffold,  and 
regardless  that  the  function  of  a  brace  is 
to  prevent  sway  and  not  directly  to 
support  the  MIL.  The  amount  of  MIL 
applied  or  transmitted  to  each 
component  depends  on  its  location  on 
the  scaffold,  and  the  type  and 
configuration  of  the  scaffold  system.  On 
complicated  systems,  the  services  of  an 
engineer  may  be  required  to  determine 
the  loads  at  a  particular  point.  However, 
because  some  employers  do  not  have  an 
engineering  staff,  and  because  some 
employers  prefer  to  have  a  quick 
reference  table  from  which  a  scaffold 
can  be  readily  built  (even  if  ovei^ 
designed),  paragraph  §  1926.451(a)(1) 
would  allow  the  scaffold  designer  to  use 
the  tables  and  guidelines  in  Appendix  A. 
These  tables  and  guidelines  are  the 
same  as  are  presently  provided 
throughout  the  existing  standard  and  are 
believed  by  OSHA  to  provide  the 
required  4  to  1  factor  of  safety  when 
loaded  in  accordance  with  the 
Appendix.  However,  whereas  the 
existing  standard  requires  the  use  of 
these  tables  and  guidelines,  the 
proposed  standard  does  not  require 
them.  What  would  be  required  is  that 
the  scaffold  meet  the  performance 
criteria  set  forth  in  paragraph 
5  ig26.451(a)(l).  Scaffolds  built  and 
loaded  to  conform  with  Appendix  A 
would  be  deemed  to  meet  this 
requirement.  This  allows  design  freedom 
to  en^loyers  who  desire  to  engineer 
their  scaffold  set-i^).  while  also 
providing  a  solution  for  employers  who 


either  do  not  desiie  to  or  cannot 
engineer  the  systems  they  use. 

The  tables  in  existing  Subpart  L 
(Tables  L-3  through  L-19)  provide 
detailed  specifications  for  components 
used  in  scaffold  construction.  However. 
OSHA  believes  that  the  important 
considnation  in  scaffold  design  and 
construction  is  that  the  scaffold  support 
the  MIL  safely,  and  not  that  the  scaffold 
have  a  particular  sized  upright 
regardless  of  MIL  size  and  placement 
pattern.  Consequently,  the  proposal 
would  relocate  all  tables  currently  in 
§  1926.451,  including  Table  L-3 
governing  maximisn  span  distance,  to 
Appendix  A.  and  would  not  make  the 
tables  mandatory.  Similarly,  existing 
paragraphs  such  as  E  5  192e.451(a)  (9) 
and  (10),  which  specify  minimum  grade 
stress  for  lumber  used,  and  E 
§  1926.451(c)  (1).  (2).  (3)-and  (4).  which 
specify  tube  size  and  maximum  tube 
and  coupler  scaffold  heights,  also  would 
be  relocated  to  Appendix  A.  The 
relocation  of  existing  tables  and 
specification-type  language  does  not 
reduce  the  level  of  safety  presently 
effected  by  existii^  Subpart  L.  OSHA 
believes  the  proposed  capacity 
requirements  of  paragraph  S  1926.451(a) 
provide  the  same  level  of  safety  as  the 
existing  standard.  The  existing 
specification  tables  and  paragraphs  are 
engineered  partial  solutions  to  the 
requirements  of  E  j  1926.451(a)(7)  which 
requires  the  4  to  1  factor  of  safety. 
Relocating  these  tables  and  paragraphs 
to  Appendix  A  reduces  redundant 
provisions  and  eliminates  the 
interpretation  that  these  specified 
provisions  are  the  only  acceptable  ways 
of  building  a  particular  type  scaffold. 

Paragraph  (a)(2)  would  clarify  that  the 
factor  of  safety  of  4  to  1  also  applies  to 
direct  connections  to  floors  and  roofs 
and  to  coimterweight  systems. 

Paragraph  §  1928.451(a)(3)  would 
require  that  suspension  ropes  be 
capable  of  supporting  six  times  the  MIL, 
and  is  essentially  the  same  as  E 
§  1926.451  (a)(19).  la  addition,  paragraph 
(a)(4)(i)  would  require  ropes  to  be  sized 
so  that  sufficient  rope  surface  area  is 
available  for  the  proper  functioning  of 
brake  and  hoist  mechanisms  used  on 
suspension  scaffolds.  Paragraph  (a)(4)(ii) 
would  specify  minimum  rope  strength 
for  catenary  scaffolds  and  is  based  on 
ANSI  AlO.8-1977,  paragraph  22.2. 
Paragraph  (a)(4)(ii5.  which  specifies 
minimum  rope  strength  for  float  and 
needle  beam  scaffolds,  is  the  same  as 
requirements  E  S  l»26.451{p)(2)  and  E 
§  1926.451  (v)  (5). 


Paragraph  19Z6.451(b)    Construction. 

Proposed  paragraph  (bXl)  would 
require  all  platforms,  except  walkways, 
to  be  fully  decked  or  pranked.  Paragraph 
(b)(1)  would  clarify  thi  provisions  of  E 
§  1926.451  (a)(4).  which  requires 
guardrails  on  all  open  pides  and  ends  of 
scaffolds.  OSHA  has  interpreted  E 
§  1926.451(a)(4)  to  meaa  that  guardrails 
must  be  erected  as  close  as  possible  to 
the  platform  planking.  As  guardrails 
normally  can  be  conveniently  attached 
only  at  the  scaffold  uprights,  OSHA  to 
date  has  required  the  platforms  to  be 
sized  such  that  there  is  no  gap  between 
the  outermost  plank  edge  and  the 
guardrail.  However,  most  prefabricated 
end  frames  do  not  have  a  lateral  spacing 
between  uprights  whidi  can 
accommodate  an  integral  number  of 
commercially-available  planks. 
Therefore,  to  comply  vfiUi  the  existing 
rule,  the  last  plank  has  to  be  notched, 
slanted,  or  cut  to  size.  This  can  lead  to  a 
significant  reduction  in  plank  strength, 
and  possibly  cause  tipping  of  the  plank 
(sideways)  if  eccentrically  loaded. 
Therefore,  to  deal  with  this  problem,  the 
proposed  rule  would  modify  the  existing 
requirement  by  requiring  the  span 
between  uprights  to  be  planked  or 
decked  as  fully  as  possible,  but  would 
allow  up  to  nine  and  one-half  inches 
between  the  planking  or  decking  and  the 
guardrail  supports.  Nine  and  one-half 
inches  would  be  the  maximum 
allowable  open  space  as  spaces  larger 
than  this  can  be  filled  with  a  standard 
sized  platform  unit  (defined  as 
individual  wood  planks,  fabricated 
planks,  fabricated  decks,  and  fabricated 
platforms)  without  modification.  The 
proposed  rule  also  recognizes  that  some 
side  warpage  (as  opposed  to  twist 
warpage)  may  occur  ta  individual 
planks,  and  §  1926.451(]b)(lKi)  would 
allow  a  maximum  one-inch  gap  between 
platform  units.  When  side  brackets  are 
used  to  extend  the  width  of  a  platform,  a 
gap  would  be  permitted  in  the  platform 
to  accommodate  the  presence  of  the 
scaffold  uprights. 

Paragraph  (b)(2)  would  specify  a 
minimum  width  of  18  inches  for  all 
platforms,  except  platforms  used  on 
ladderjacks  and  boatswains'  chairs. 
This  would  not  require  each  platform 
unit  to  be  at  least  18  inches  wide. 
Rather,  it  would  require  that  the 
platform,  which  is  made  up  of  one  or 
more  platform  units,  to  be  at  least  18 
inches  wide.  OSHA  believes  18  inches  is 
the  minimum  safe  width  for  scaffolds; 
however,  the  provision  would  allow 
ladderjack  scaffold  platforms  to  be  as 
narrow  as  12  inches  wide.  The  smaller 
size  for  ladderjack  scaffolds  would  be 
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made  because  the  difficulty  of  handling 
one  18-inch  wide  plank  or  two  nine-inch 
planks  on  a  ladder  is  considered  by 
OSHA  to  be  more  hazardous  than 
working  on  one  12-inch  wide  platform. 
However,  because  the  narrowness  of  the 
12-inch  platform  could  cause  an 
employee  to  misstep,  the  proposal 
would  require  body  belt/harness 
systems  to  be  used  on  ladderjacks, 
whereas  the  existing  standard  requires 
no  fall  protection.  The  existing 
requirement  specifying  a  minimum  size 
for  boatswains'  chair  seats  is  proposed 
to  be  deleted  as  many  chairs  use  slings 
or  molded  seats,  and  such  a  requirement 
is  too  restrictive. 

Paragraph  (b)(3)  would  prohibit  the 
use  of  emergency  descent  devices  as 
working  platforms.  These  devices  are 
not  normally  designed  for  repeated  in- 
place  use.  However,  this  provision  is  not 
intended  to  preclude  the  use  of  scaffold 
systems  which  have  as  an  additional 
feature  the  capacity  to  function  as  an 
emergency  descent  device. 

Paragraph  (b)(4)  would  limit  the 
distance  that  a  platform  may  be  away 
from  the  face  of  the  structure  being 
worked  on  to  14  inches,  unless  Type  I 
guardrails  or  body  belt/harness  systems 
are  used.  The  existing  rule,  E 
§  1926.451(a)(4).  requires  guardrails  on 
all  open  sides  and  ends  of  a  scaffold 
platform,  but  does  not  specify  how  far 
away  a  scaffold  platform  may  be  from  a 
building  before  the  side  facing  the 
building  is  considered  to  be  an  "open 
side."  The  existing  rule  is  often 
interpreted  to  mean  that  no  open  space 
is  allowed.  However,  zero  clearance 
during  all  phases  of  construction  is  not 
feasible.  The  proposed  14-inch  limit 
recognizes  that  during  construction  the 
face  of  the  wall  being  built  often  moves 
out  towards  the  scaffolds.  There  must  be 
sufficient  space  at  the  beginning  of  work 
to  allow  for  the  installation  of 
insulation,  lathing,  plaster,  masonry 
units,  ledges,  facings  and  other 
architectural  or  structural  additions. 
These  must  be  allowed  for  from  the 
start,  as  it  is  not  practical  to  move  large 
scaffolds  away  from  the  wall  as  wall 
construction  progresses  outward.  When 
the  initial  set  back  distance  must  be 
more  than  14  inches,  the  platform  can 
often  still  be  kept  within  14  inches  of  the 
building  by  the  use  of  side  brackets  or 
extensions  on  supported  scaffolds,  and 
by  angulated  roping,  static  lines,  or 
equivalent  means  on  suspension 
scaffolds.  An  exception  to  the  14-inch 
limit  is  made  for  outrigger  scaffolds, 
which  are  limited  to  a  distance  of  three 
inches,  the  same  as  required  by  E 
S  1926.451(g)(4).  Another  exception  is 
made  for  plastering  and  lathing 


operations,  where  the  distance  may  be 
18  inches.  The  18-inch  dimension  was 
developed  from  data  collected  by  Wang 
Associates  (Ex.  5]  which  show  that  a 
shorter  distance  between  the  scaffold 
platform  and  the  wall  is  not  feasible  for 
the  operators  of  plastering  and  lathing 
equipment  because  of  interference  with 
the  tools  used  during  such  operations. 
However,  these  same  operations  cause 
the  employee  to  stand  back  from  the 
edge  and  Uie  hazard  of  falling  is 
correspondingly  reduced. 

Paragraph  (b)(5)  would  require 
platform  units  to  extend  a  minimum  of 
six  inches  beyond  each  end  support  and 
is  the  same  as  E  S  1928.451(a)(14). 
However,  cleats  would  be  allowed  in 
Ueu  of  overhang  because  of  their  ability 
to  restrain  movement  of  platform  units. 

Paragraph  (b)(e]  would  change  the 
maximum  overhang  allowed  by  E 
S  ig26.451(a)(14)  from  12  inches  to  18 
inches.  This  modification  is  made 
because  many  planks  in  use  are  10  feet 
long  and  are  used  to  span  eight-foot 
distances.  The  existing  rule  requires 
these  planks  to  be  perfectly  centered. 
This  is  an  unnecessary  requirement.  In 
addition,  because  the  proposed  16-inch 
limit,  strictly  interpreted,  would  require 
platform  units  to  be  cut  if  they  extend 
more  than  18  inches  past  their  end 
supports,  the  rule  provides  that  the 
overhang  may  exceed  18  inches  if  the 
extended  portion  is  designed,  capable, 
and  installed  to  support  employees 
without  tipping,  or  is  guarded  to  prevent 
employee  access. 

Paragraph  (b)(7)  would  require  proper 
support  for  abutting  platform  units.  This 
provision  is  based  on  E 
S  1926.451(b)(12),  which  applies  only  to 
wood  pole  scaffolds.  However,  OSHA 
proposes  that  proper  platform  support  is 
a  valid  consideration  for  all  scaffolds, 
and  the  proposal  would  apply  to  all 
scaffolds.  Abutted  platform  units  do  not 
rest  one  on  another,  but  instead  are  end- 
to-end.  Consequently,  one  unit  does  not 
support  the  other,  and  proper  support 
can  only  be  provided  by  separate 
bearers,  butt  plates,  or  equivalent 
supports. 

Paragraph  (b)(B)  would  require 
overlapped  platforms  to  be  overlapped  a 
minimum  of  12  inches.  This  would  be  the 
same  requirement  as  E  §  ig26.451(a)(12), 
except  the  proposed  rule  also  requires 
overlaps  to  occur  over  supports  and  not 
between  supports. 

Paragraph  (b)(9)  is  taken  from  E 
§  1926.451(b)(13)  for  wood  pole 
scaffolds,  and  prescribes  the  proper 
placement  of  platform  units  for 
maximum  safety  at  comers  or  other 
changes  in  scaffold  direction.  OSHA 
proposes  that  this  is  a  valid 


consideration  for  all  scaffolds,  and  not 
just  wood  pole  scaffolds. 

Paragraph  (b)(10)  is  proposed  to 
assure  that  structural  defects  in  platform 
units  are  not  covered  from  view  by  the 
use  of  an  opaque  coating  or  finish. 
Hairiine  cracks  can  significantly  reduce 
the  strength  of  a  wood  member  and  their 
early  detection  is  important  Opaque 
finishes  can  cover  such  cracks  and  make 
them  difficult  to  discover.  Unit  edges  are 
excepted  bom  this  rule  to  allow 
identification  marks,  grading  marks,  or 
other  similar  type  of  marics  to  be  placed 
on  the  unit  edges. 

Paragraph  (b)(ll).  prohibiting  random 
combinations  of  scaffold  components,  is 
proposed  because  of  the  many  inferior 
scaffold  systems  which  can  result  when 
the  products  of  two  different 
manufacturers  are  indiscriminately 
assembled  together.  Many  such 
combinations  result  in  scaffolds  which 
are  not  in  alignment  or  are  not  plumb, 
and  which,  therefore,  do  not  properly 
carry  or  distribute  the  loads  imposed  on 
the  scaffolds.  However,  some  units  can 
be  intermixed  with  no  problem  and  the 
proposed  language,  therefore,  does  not 
prohibit  all  such  combinations. 
However,  the  parts  must  fit  together 
without  force,  and  if  parts  are  modified 
in  order  to  intermix  them,  a  competent 
person  must  determine  that  the  resulting 
scaffold  is  structurally  sound  (no 
makeshift  connections  to  facilitate  the 
mixing  of  mismatched  pieces). 

Paragraph  (b)(12)  would  prohibit  the 
use  of  scaffold  components  made  of 
dissimilar  metals  unless  a  competent 
person  has  determined  that  the  resulting 
galvanic  action  will  not  significantly 
reduce  any  component's  strength,  lliis  is 
a  change  from  E  S  1926.451(c)  (1).  (2)  and 
(3)  which  prohibit  the  use  together  of 
any  dissimilar  metals  on  tube  and 
coupler  scaffolds.  The  proposed  rule 
would  apply  to  all  scaffolds,  as  the 
problem  of  dissimilar  metals  causing 
galvanic  action  can  occur  on  any 
scaffold,  not  just  tube  and  coupler 
scaffolds.  However,  the  proposed  rule 
would  not  prohibit  all  uses  of  dissimilar 
metals  as  there  are  many  combinations 
which  do  not  produce  significant 
galvanic  reactions. 

Paragraph  (b)(13)  would  require  the 
stabilization  of  all  supported  scaffolds 
when  their  height  to  base  width 
(including  outriggers,  if  any)  ratio 
exceeds  4  to  1.  This  rule  is  taken  from  E 
§  ig26.451(e)(l).  which  applies  only  to 
manually-propelled  mobile  scaffolds. 
However,  the  danger  of  a  scaffold 
toppling  because  its  center-of-gravity  is 
too  high  is  a  problem  with  all  supported 
scaffolds.  Therefore,  OSHA  believes 
that  the  4  to  1  ratio  should  apply  to  all 


auHtorted  scaffolds.  Paragmph  (b)(13)(i) 
would  require  ties.  guys,  or  btadog  at 
heights  not  to  exce^  the  first  multiple 
in  height  of  the  4  to  1  ratio,  and  at  20 
foot  Baximum  intervals  thereafter 
above  the  first  tie,  guy  or  brace.  The 
following  are  examples  of  how  this  rule 
would  be  applied:  (a)  If  a  scaffold  is  five 
feet  wide  and  18  feet  high,  no  ties,  guys, 
or  braces  would  be  required  because  the 
height  is  leas  than  four  times  the  width: 
(b)  if  the  scaffold  is  five  feet  wide  and  60 
feet  high,  ties,  guys,  or  braces  would  be 
required  at  least  at  the  20, 40  and  OO-foot 
levels;  and  (c)  if  the  scaffold  is  five  feet 
wide,  60  feet  high,  and  die  contractor 
ties.  guys,  or  braces  the  scaffold  at  the 
10-foot  level,  then  ties  and  braces  also 
would  be  required  at  least  at  the  30  and 
50  foot  levels,  and  no  ties,  guys,  or 
braces  would  be  required  at  the  very  top 
since  the  60-foot  level  is  only  ten  feet 
above  the  last  intermediate  level  tie.  guy 
or  brace  (at  50  feet). 

Paragraphs  (b)(lS)(i)  and  (b)(13)(ii). 
which  specify  the  horizontal  spacing  for 
ties,  guys,  and  braces,  also  replace 
existing  rules  S  1928.451  (b)(4),  (c)(12), 
and  (d)(7).  The  existing  rules  require 
pole  scaffolds,  tube  and  coupler 
scaffolds,  and  fabricated  frame 
scaffolds  to  be  tied  and  braced  at  26  feet 
vertically  (25  feet  for  wood  po!e 
scaffolds)  and  30  feet  horizontally  (25 
feet  for  wood  pole  scaffolds).  These 
existing  rules  are  often  misinterpreted  to 
mean  that  scaffolds  less  than  28  feet 
high  by  30  feet  long  (25  by  25  for  wood 
pole  scaffolds)  do  not  need  guys,  ties,  or 
braces.  Proposed  paragraph  (b)(13)(ii) 
would  replace  the  28  and  25  foot  vertical 
rules  and  require  all  scaffolds  required 
by  the  4  to  1  rule  to  have  guys,  lies,  or 
braces,  to  have  such  connections 
installed  at  each  end  of  the  scaffold  and 
at  horizontal  intervals  not  to  exceed  30 
feet  (measured  from  one  end  only).  "ITie 
following  are  examples  of  how  this  rule 
would  be  applied:  (a)  If  a  scaffold  is  five 
feet  wide,  18  feet  high  and  50  feet  long, 
no  vertical  or  horizontal  ties  and  braces 
would  be  required  because  the  height  is 
less  than  four  times  the  width  and  the 
four  to  one  rule  does  not  require 
connecUons:  (b)  if  the  scaffold  is  five 
feet  wide,  50  feet  high,  and  25  feet  long, 
ties  and  braces  would  be  required  at 
least  at  the  20  and  40-foot  levels  at  both 
ends  of  the  scaffold  (four  ties  and  braces 
in  all);  (c)  if  the  scaffold  is  five-feet 
wide,  50-feet  tall,  and  70-feet  long,  ties 
and  braces  would  be  required  at  least  at 
the  20  and  40-foot  levels.  These  would 
be  installed  starting  from  either  end,  at 
least  at  the  zero,  30, 60,  and  70-foot 
horizontal  distances  (eight  ties  and 
braces  in  all). 


Paragraph  (b)(14]  would  consolidate 
rules  E  S  1926.451  (a)(2),  (b)(1).  (c)(6), 
{d)(4),  (e)(8),  (nl(7)  and  (y)(5),  all  of 
which  require  that  acaffold  uprights  rest 
upon  a  stable,  firm,  level  footing.  This  is 
not  a  new  requirement,  although  the 
language  is  changed  for  purposes  of 
clarity  and  uniformity. 

Paragraph  (b)(15)  would  consolidate 
rules  E  S  1926.451  (a)(15),  (b)(1),  (c)(6) 
and  (e)(8),  all  of  which  require  that 
uprights  be  secure,  pliunb,  and  braced  to 
prevent  swaying  and  displacement  of 
the  scaffold.  This  is  not  a  new 
requirement,  although  the  language  is 
changed  for  purposea  of  clarity  and 
uniformity. 

Paragraph  (b)(16)  Is  the  first  of  the 
paragraph  (b)  rules  which  specifically 
address  suspension  scaffolds.  This 
proposed  rule  requires  suspension 
support  devices  to  rest  on  surfaces 
capable  of  supporting  the  suspension 
scaffold.  It  is  taken  from  E 
§  192&451  (h)(9),  and  addresses  the 
problem  of  adequata  support  for  the 
scaffold  system.  It  i»  the  suspension 
scaffold  equivalent  of  proposed  rule 
(b](14).  which  requires  firm  footing  for 
supported  scaffolds. 

Paragraphs  (b)  (17),  (18)  and  (19) 
would  set  forth  concStions  required  for 
the  use  of  outrigger  beams,  but  would 
not  require  that  such  beams  be  used  on 
suspension  scaffolds.  Paragraph  {b)(17) 
would  require  beams  to  be  made  of 
structural  metal  and  to  be  restrained  to 
prevent  movement.  This  is  the  same 
requirement  as  E  §  1926.451  (h)(4)  and 
(k)(8).  Paragraph  (b)(18)  would  require 
stabilizing  the  inboard  ends  of  outrigger 
beams  by  direct  connections  to  the  floor 
or  roof  deck  or  by  the  use  of 
counterweights.  This  rule  clarifies  E 
§  1926.451(h)(4)  and  E  §  1926.451(j)(5) 
which  require  only  that  outriggers  be 
securely  fastened  or  anchored. 
Counterweights  are  oot  addressed  in  the 
existing  standard,  and  the  proposal 
corrects  this  oversight.  Counterweights 
are  often  the  only  way  to  anchor  a 
scaffold  without  damage  to  the 
supporting  floor  or  deck.  However, 
because  of  the  large  load  often  placed 
on  masons'  adjustable  multi-point 
suspension  scaffolds  and  the  large 
counterweights  that  would  be  necessary 
to  anchor  such  systems,  the  proposal 
does  not  allow  counterweights  for 
stabilizing  masons'  suspension 
scaffolds.  This  provision  is  intended  to 
keep  the  supporting  roof  or  floor  from 
becoming  dangerous^  overloaded. 

Paragraph  (b)(18)(i)  would  require  that 
direct  connections  b«  evaluated  by  a 
competent  person  (and  designed  by  an 
engineer  for  masons'  adjustable  multi- 
point scaffolds)  to  insure  that  the  roof  or 


floor  deck  is  capable  of  lupporting  the 
loads  to  be  imposed.  Paragraph 
(b)(18Kii)  would  require  that 
counterweights  be  madq  of  s<^d 
material,  and,  in  effect  grohibita  die 
practice  of  using  sandbaea  or  water- 
filled  buckets  aa  counteivreights.  Such 
counterwei^ts  are  easily  displaced  and 
may  leak.  Paragraph  (b)tl8)(iii)  would 
require  counterweights  to  be 
mechanically  attached  to  the  outrigger 
beam.  This  provision  would  help  protect 
against  accidental  counterweight 
displacement.  Paragraph  (b)(18)(iv) 
would  prohibit  the  removal  of 
counterweights  fitjm  a  scaffold  until  the 
scaffold  is  disassembled.  This  new  rule 
is  also  intended  to  prevent  scaffolds 
from  being  improperly  balanced. 
Paragraph  (b)(18)(v)  would  require 
outrigger  beams  to  be  tied  bade  as  an 
additional  means  of  anchorage.  This 
new  provision  would  provide  a  back-up 
system  in  case  the  counterweights 
become  displaced.  Although  tiebacks 
alone  may  not  keep  a  scaffold  from 
tipping,  they  will  keep  the  system  ftt)m 
falling  to  the  ground  and  from  causing  a 
progressive  faihire  of  nearby  scaffolds 
and  scaffold  sections.  Vents,  standpipes, 
other  piping  systems,  and  electrical 
conduits  are  not  acceptable  points  of 
anchorage  because  they  are  often  made 
of  materials  that  cannot  support  the 
loads  that  would  be  imposed  on  them  if 
a  counterweight  system  were  to  fail. 
Paragraphs  (b)(18)  (vi)  and  (vii)  would 
specify  how  tiebacks  are  to  be  installed. 

Paragraph  (b)(19)  would  specify  the 
construction  requirements  for  outrigger 
beams.  Paragraph  (b)(19)li)  is  based  on 
E  §  1926.451(h)(8)  and  E  ]  1926.451(j)(5), 
and  would  require  stop  bolts  or  shackles 
at  each  end  of  beam  to  prevent  the 
beam,  as  well  as  anything  supported 
from  the  beam,  from  coming  off  the 
beam  or  beam  suppiH-t.  Paragraph 
(b)(19](ii]  would  allow  the  use  of 
channel  beams  in  lieu  of  "I"  beams, 
provided  they  are  fastened  together  with 
their  flanges  tiuned  out  Paragraph 
(b](19](iii]  is  a  new  rule  and  would 
require  that  outrigger  beeuns  be  installed 
with  all  bearing  supports  installed 
perpendicular  to  the  beam  centerline. 
This  would  help  prevent  tipping  of  the 
beam  due  to  any  eccentric  loading. 
Paragraph  (b)(19Kiv)  would  require  ail 
outrigger  beams  to  be  uaod  with  their 
web  in  a  vertical  positioiv  This 
provision  is  the  same  as  E  S  1926.451 
(h)(7)  and  (j)(5).  Paragraph  lbHt9Hv) 
would  spediy  the  correct  atigamuit  for 
steel  shackles,  devices,  mA  the  hoisting 
drum  when  single  outriggers  are  used. 
This  provision  is  the  same  as  E 
§  1926.451(h)(ll). 
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Paragraph  (b]{20)  would  address  the 
types  of  supports,  other  than  outrigger 
beams,  used  to  suspend  suspension 
scaffolds.  Paragraph  [b)(20){i)  would 
require  that  support  devices  such  as 
cornice  hooks,  roof  hooks,  roof  irons, 
and  parapet  clamps,  be  made  of  mild 
steel  or  equivalent  material,  and  is  the 
same  as  E  §  1926.451[i)(4).  Paragraph 
(b)l20)[ii)  is  a  new  rule  and  would 
require  the  use  of  bearing  blocks  to 
spread  loads.  Paragraph  (b)(20)(iii) 
would  require  the  use  of  tiebacks,  the 
same  as  E  §  1926.451{i)(4).  The  proposal, 
however,  would  specify  that  the 
tiebacks  be  equivalent  in  strength  to  the 
hoisting  ropes.  The  tieback  must  be  as 
strong  as  the  hoisting  ropes  as  they  may 
have  to  support  the  scaffold  in  the  event 
of  a  scaffold  problem.  Vents,  standpipes, 
other  piping  systems,  and  electrical 
conduits  are  not  acceptable  points  of 
anchorage  because  they  are  often  made 
of  materials  that  cannot  support  the 
loads  that  would  be  imposed  on  them  if 
Hie  support  device  were  to  fail. 

Paragraph  (b)(21)  would  specify  the 
minimum  length  of  suspension  rope  to 
be  used  at  each  installation.  The 
proposal  is  based  on  rules  E 
§  1926.451{h)(l(Q  and  {j){7l  with  the 
clarification  that  either  the  rope  shall  be 
long  enough  to  allow  the  scaff^old  to  be 
lowered  to  the  next  level  without  the 
rope  end  paasiqg  tbnnigb  the  hoist,  or 
the  rope  shall  be  configured  or  provided 
with  a  means  to  prevent  its  end  from 
passing  through  the  hoist.  OSHA 
believes  this  provision  will  prevent 
accidental  runthrough  of  the  suspension 
rope. 

Paragraph  (b)(22)  would  prohibit  the 
repairing  of  wire  su^wnsion  ropes.  This 
is  a  new  requirement  and  is  based  on 
OSHA's  view  that  there  is  no  way  to 
determine  the  strength  capacity  of  a 
repaired  wire  rope  without  the  danger  of 
overstressing  the  repair  and  thus 
rendering  the  rope  unsafe  for  use  on 
scaffolds.  This  provision  does  not 
prohibit  joining  together  two  or  more 
pieces  of  wire  rope  as  allowed  by 
paragraph  (b)(23). 

Paragraph  (bK23J  would  allow 
suspension  ropes  to  be  joined  together 
only  by  the  use  of  eye  splices  with 
shackles,  or  coverplates  and  bolts.  This 
is  a  new  requirement  and  is  based  on 
OSHA's  view  that  these  are  the  only 
acceptable  ways  to  connect  wire  ropes 
without  affecting  their  strength 
capacities. 

Paragraph  (b)(24)  would  require  the 
load  ends  of  wire  suspension  ropes  to  be 
equipped  with  proper  size  thimbles,  and 
to  be  secured  by  eye  splicing  or 
equivalent  means.  This  requirement  is 
the  same  as  E  §  1926.451(h) (10)  and  E 
§  192a451(j)(7). 


Paragraph  (bM25)  would  prohibi*  the 
use  of  defective  or  damaged  ropes,  and 
is  based  on  E  §  1926.451(wK5)  which 
prohibits  damaged  ropes  from  being 
used  on  float  or  ship  scaffolds.  Like  the 
other  rules  discussed  in  this  section,  this 
rule  is  proposed  to  apply  to  all 
suspended  scaffolds.  The  danger  of  a 
broken  line  is  a  problem  not  confined  to 
float  or  ship  scaffolds. 

Paragraph  (b)(26)  is  a  new 
requirement  and  would  require  that 
swaged  attachments  or  spliced  eyes  on 
wire  suspension  ropes  be  used  only  if 
they  are  made  by  the  wire  rope 
manufacturer  or  a  qualified  person. 

Paragraph  (b)(27}  would  require  that 
wire  rope  clips  be  retightened  after  the 
initial  loading  and  periodically 
thereafter.  Such  clips  can  work  loose 
under  cjrcHc  loading  and  should  not  be 
assumed  to  be  properly  tightened 
without  being  checked  on  a  regular 
basis. 

Paragraph  (b)(28)  would  require  that 
scaffold  hoists,  botfj  mechanically- 
powered  and  manually-powered,  be  of  a 
type  tested  and  listed  by  a  qualified 
testing  laboratory.  This  provision  is  a 
consolidation  of  existing  provisions  E 
§  1926.451  {hM2).  (i){3).  0K2).  and  (kMD. 
except  that  a  qualified  testing  laboratory 
must  be  used.  For  a  definition  of 
"qualified  testing  laboratory,"  see  newly 
revised  Subpart  K— Electrical  OSHA  is 
presently  evaluating  the  many  issues 
related  to  the  use  of  testing  laboratories 
(including  OSHA's  role  in  recognizing 
such  laboratories]  in  the  context  of  its 
general  industry  standards.  To  this  end, 
OSHA  pnbHshed  a  notice  of  proposed 
rulemakmg  (49  FR  8326)  on  March  6, 
1984,  on  Hie  safety  testing  or 
certification  of  certain  workplace 
equipment  and  materials  involving  the 
use  of  accredited  testing  laboratories. 
Although  the  testing  and  certification 
proposal  is  not  applicable  to  the 
construction  industry  and  would  not 
directly  affect  Subparts  K  and  L  of  Part 
1926,  it  does  incorporate  a  term  that  is 
analogous  to  the  Subparts  K  and  L  term 
"qualified  testing  laboratory"  (called 
"qualified  electrical  testing  laboratory" 
in  the  general  industry  proposal).  OSHA 
therefore  recognizes  tfiat,  in  the  interest 
of  consistency,  the  outcome  of  the 
general  industry  rulemaking  on  safety 
testing  or  certification  may  possibly  lead 
the  Agency  to  reevaluate  the  use  of 
terms  and  definitions  that  are  found  in 
Subparts  K  and  L  of  Part  1926.  When 
that  rulemaking  has  been  completed, 
appropriate  changes  will  be  proposed 
for  the  regulations  In  Subparts  K  and  L. 
if  necessary,  as  well  as  for  other  OSHA 
regulations  which  deal  with  product 
approval  and  testing  laboratories. 


Paragraph  (bK29)  would  prohibit  the 
use  of  gasohne-powered  hoiste  and  is 
based  on  E  S  1926.451  (k)(2)  which 
allows  units  to  be  either  electrically  or 
air  motor  driven.  Gasoline  hoists  have 
fire  hazards  which  are  not  acceptable 
given  the  confined  area  of  a  scaffold 
where  timely  escape  could  be  very 
difficult,  and  perhaps  impossible  if  the 
hoist  is  incapacitated. 

Paragraph  (b)(30)  would  require 
mechanically-powered  operated  gears 
and  brakes  to  be  encloted.  and  is  the 
same  requirement  as  E  §  1026.451(k)(3). 

Paragraph  (b}(31)  would  require  that 
an  automatic  braking  device  or  locking 
pawl  be  provided,  in  addition  to  the 
normal  operating  brake,  to  slow  a  hoist 
when  its  normal  speed  of  descent  (as 
recommended  by  the  hoist 
manufacturer)  is  exceeded.  This  is  the 
same  requirement  as  E  i  192&4Sl(kM4}. 
except  the  proposed  requireiaeBt  would 
apply  to  manually-powered  hoists  as 
well  as  mechanicaUy-powered  hoists. 

Paragraph  (bK32)  would  require 
manually-powered  hoists  to  be  built  that 
require  a  positive  crank  force  to  lower 
the  scaffold.  This  is  a  new  requirement 
and  is  based  on  OSHA's  view  that  it 
will  eliminate  the  dangerous  condition 
of  "free-nmning"  hoists  during  descents. 
OSHA  requests  comments  and 
supporting  information  aa  the  need  for 
this  new  requirement. 

Paragraph  1926.451(c)    Access. 

Paragraphs  (c)  (1)  through  (6)  set  fortii 
the  requirements  for  safe  access  to 
scaffolds.  They  are  intended  to  clarify 
the  requirement  of  E  i  192&.451(a)(13). 
which  only  requires  "an  access  ladder 
or  equivalent  safe  access  shall  be 
provided."  However,  OSHA's  view  is 
that  these  provisions  should  not  apply  to 
employees  performing  sca&old  erection 
and  dismantling  (^rations  because 
such  rules  often  are  not  feasible  until  a 
scaffold  has  been  erected  and  properly 
braced. 

Paragraph  (c)(1)  provides  that  access 
to  and  between  scafiblds  more  than  two 
feet  above  or  below  the  point  of  access 
shall  be  by  certain  specified  means  of 
access.  This  paragraph  consolidates  the 
requirements  of  E  9  1926.451(e)(5)  that 
ladders  or  stairways  be  provided  and 
used  on  mobile  scaffolds;  E 
S  1926.451(g)(3)  that  connecting  runways 
be  used  for  access  to  plasterers', 
decorators',  and  large  area  scaffolds; 
and  E  %  1926.451(y)(9)  that  ladders  be 
used  for  pumpjadi  scaffold  access.  In      ^ 
addition,  other  types  of  access  are 
recognized  as  being  acceptable  means  of 
access  such  as  integral  prefabricated 
rungs.  Paragraph  (c)(1)  also  recognizes 
the  current  industry  and  trade  practice 
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of  using  hook-on  and  attachable  ladders 
designed  for  use  with  manufactured- 
types  of  scaffolds,  and  direct  access 
from  other  scaffolds,  structures, 
personnel  hoists,  or  similar  surfaces. 
The  paragraph  prohibits  the  use  of 
crossbracing  as  a  means  of  access. 
OSHA  believes  crossbraces  do  not 
provide  adequate  footings  or  handholds 
as  they  are  not  designed  nor  intended  to 
serve  as  a  means  of  access.  Their  use  as 
such  is  believed  by  OSHA  to  be 
extremely  hazardous. 

Paragraph  (c)(2)  would  set  forth  the 
conditions  required  for  the  use  of 
ladders  as  means  of  access.  Paragraph 
(c)(2)(i)  would  require  ladders  to  be 
positioned  so  as  not  to  tip  the  scaffold. 
This  is  based  on  existing  mobile  scaffold 
rule  E  §  ig26.451(e)(5).  Paragraph 
(c)(2)(ii)  would  require  that  the  bottom 
rung  of  hook-on  and  attachable  ladders 
be  not  more  than  24  inches  above  the 
scaffold  support  level.  This  would  allow 
scaffolds  to  be  leveled  and  adjusted 
without  constantly  adjusting  the  ladder, 
up  to  a  maximum  of  24  inches. 
Paragraph  (c)(2)(iii)  would  require 
landing  platforms  be  provided  at  20-foot 
maximum  vertical  intervals  for  hook-on 
and  attachable  ladders.  The  20-foot 
requirement  is  a  change  from  E 
S  1926.451(e)(5),  which  applies  only  to 
mobile  scaffolds  and  which  specifies  35- 
foot  intervals.  The  proposed  rule  would 
apply  to  all  scaffolds,  and  the  change  in 
the  height  specification  is  proposed  so 
that  the  provision  will  be  consistent 
with  its  counterpart  in  the  general 
industry  standards  and  because  it 
provides  a  safer  work  environment.  The 
proposal  does  not  require  ladders  to  be 
offset  every  20  feet,  or  that  a  landing  be 
provided  on  the  ladder  itself.  It  would 
simply  require  that  rest  platforms  be 
placed  not  more  than  20  feet  apart. 
Existing  work  platforms  or  walkways 
which  are  already  part  of  the  scaffold 
could  be  used  to  meet  this  requirement. 
OSHA  requests  comments  and 
supporting  information  on  the  need  for 
landing  platforms  at  20-foot  intervals, 
rather  than  at  35-foot  intervals. 
Paragraph  (c)(2)(iv)  would  require  hook- 
on  and  attachable  ladders  to  be 
specifically  designed  for  use  with 
manufactured  types  of  scaffolds  to 
insure  compatibility.  Paragraphs  (c)(2) 
(v)  and  (vi)  would  specify  minimum  rung 
width  and  maximum  rung  spacing  for 
hook-on  and  attachable  ladders. 

Paragraph  (c)(3)  would  set  forth 
conditions  required  for  the  use  of 
stairway-type  ladders  as  means  of 
access.  Paragraphs  (c)(3)  (i)  and  (ii)  are 
similar  to  paragraphs  (c)(2)  (v),  (ii)  and 
(iii)  above.  Paragraph  (c)(3)(iii)  would 
require  a  minimum  step  width  of  16 


inches,  and  is  based  on 
§  1910.29(a)(3)(ii)  which  is  a  general 
industry  rule  applicable  to  scaffold  use 
in  construction.  Paragraph  (c)(3)(iv) 
would  require  slip-resistant  treads  on  all 
stairs  and  landings.  This  rule  is  based 
on  general  industry  rule 
§  1910.29(a)(3)(iv)  which  requires  the 
steps  to  be  fabricated  from  slip-resistant 
treads;  however,  the  proposal  would 
allow  the  use  of  other  means  to  obtain 
the  required  surface,  such  as  slip- 
resistant  coatings. 

Paragraph  (c)(4)  would  require  ramps 
and  runways  to  be  provided  with 
guardrails  as  required  by  proposed 
Subpart  M— Fall  Protection. 

Paragraph  (c)(6)  sets  forth  conditions 
required  for  the  use  of  integral 
prefabricated  scaffold  rimgs.  Paragraph 
(c)(5)(i)  would  require  that  such  rungs  be 
specifically  designed  for  use  as  rungs. 
That  is,  they  mutt  be  capable  of 
supporting  ladder-type  loads.  Paragraph 
(c)(5)(ii)  would  require  rungs  to  be  at 
least  llVi  inches  wide  to  provide 
adequate  footing,  and  paragraph 
(c)(5)  (iii)  would  require  that  rungs  be 
uniformly  spaced.  These  are  the  same 
requirements  as  for  other  types  of 
ladders  (see  Notice  of  Proposed 
Rulemaking  for  Subpart  X — Stairways 
and  Ladders).  Paragraph  (c)(5)(iv)  would 
require  rest  platforms  at  20-foot 
maximum  vertical  intervals,  the  same  as 
(c)(2)(ii)  above.  Paragraph  (c)(5)(v) 
would  require  a  maximum  spacing 
between  rungs  of  16  Va  inches. 

Paragraph  (c)(6)  would  require  all 
rungs  and  steps  to  line  up  vertically  with 
each  other  between  rest  platforms.  This 
is  to  assure  that  a  continuous  climbing 
surface  is  provided.  Employees 
descending  a  scaffold  can  misstep  if 
rungs  and  steps  are  offset.  An  example 
of  this  is  integral  rungs  on  fi-ame 
scaffolds.  If  the  frames  are  not  oriented 
in  the  same  direction  (i.e,  ladder  rungs 
all  on  the  left  side)  a  non-continuous 
ladder  surface  will  result  which  can 
cause  a  misstep. 

Paragraph  (c)(7)  sets  forth  the 
conditions  required  for  direct  access  to 
a  scaffold.  Direct  access  may  be  made 
only  when  the  two  surfaces  are  not  more 
than  14  inches  apart  horizontally,  and  24 
inches  apart  vertically.  The  14-inch 
dimension  is  based  on  proposed  rule 
§  1926.451(b)(4).  The  24-inch  dimension 
is  consistent  with  similar  provisions  in 
other  paragraphs  in  paragraph  (c)  above. 

Paragraph  1926.45 1(d)    Use. 

This  paragraph  addresses  the  use  of 
scaffolds  and  the  activities  which  take 
place  on  scaffolds. 

Paragraph  (d)(1)  would  prohibit  the 
overloading  of  a  scaffold.  This 
requirement  clarifies  and  consolidates  E 


§§  1926.451  (h)(1),  (i)(8).  (j)(l),  (s)(6), 
(t)(4),  (w)(l).  (x)(3)  and  (y)(l)(iii),  and 
complements  proposed  rule 
§  1926.451(a)(1)  which  requires  that 
scaffolds  be  capable  of  supporting  four 
times  the  maximum  intended  load 
without  failure.  This  rule  insures  that 
the  scaffold's  capacity  is  not  exceeded. 

Paragraph  (d)(2)  would  prohibit  the 
use  of  shore  or  lean-to  scaffolds,  and  is 
the  same  provision  as  E 
9  1926.451(a)(20).  Such  scaffolds  are  not 
properly  designed  nor  properly 
constructed,  and  pose  a  serious  threat  to 
anyone  working  on  them. 

Paragraph  (d)(3)  would  require  all 
scaffolds  to  be  inspected  by  a  competent 
person  for  visible  defects  prior  to  each 
workshift  and  after  any  occurrence 
which  could  affect  the  scaffold's 
structural  integrity.  Examples  of  such 
occurrences  are  impact  loadings  caused 
by  vehicles,  hoists,  extremely  high 
winds,  or  any  other  event  which  places 
large  stresses  on  the  system.  This  rule  is 
based  on  E  §§  1926.45  (i)(7)  and  (k)(5), 
which  require  inspections  of  certain 
types  of  suspension  scaffolds;  however, 
OSHA  believes  all  scaffolds  should  be 
inspected.  OSHA  requests  public 
comment  on  the  frequency  of  inspection 
in  Issue  Number  16  (^scussed  later  in 
this  document. 

Paragraph  (d)(4)  would  require  the 
bracing,  or  removal  until  repaired,  of  all 
scaffold  components  which  have  been 
damaged  or  weakened  such  that  their 
strength  has  been  reduced.  This 
requirement  clarifies  and  consolidates 
existing  requirements  E  §§  1926.451 
(a)(8)  and  (o)(6).  Bracing  would  be 
allowed  as  the  removal  of  a  damaged 
component  may  be  extremely  difficult 
due  to  its  location. 

Paragraph  (d)(5)  would  prohibit  the 
movement  of  scaffolds  while  employees 
are  on  them,  except  that  mobile 
scaffolds  may  be  moved  under  certain 
specified  conditions.  This  clarifies 
existing  rules  E  §§  1926.451  (a)(3),  (e)(6), 
(e)(7),  (e)(8)  and  (p)(l)  which  appear  to 
conflict  with  each  other. 

Paragraph  (d)(6)  would  restrict  the  use 
of  scaffolds  near  exposed  and  energized 
electric  power  and  distribution  lines. 
This  new  requirement  is  based  on 
ACCSH  recommendations  and  on 
paragraph  E  §  1926.550(a)(15)  which 
regulates  the  use  of  cranes  near  Unes  of 
50  kv  or  more.  Paragraphs  (d)(6)  (i)  and 
(ii)  prohibit  the  use  of  scaffolds  closer 
than  10  feet  to  all  energized  lines  of  300 
volts  or  more,  even  if  the  lines  are 
insulated.  Paragraph  (d)(6)(iii)  allows 
scaffolds  to  be  used  within  2  feet  of 
energized  lines  less  than  300  volts, 
provided  the  line  is  insulated.  Paragraph 
(d)(6)(iv)  prohibits  the  use  of  scaffolds 
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closer  than  10  feet  to  all  energized 
uninsulated  lines,  of  any  voltage,  which 
are  exposed  (not  covered  or  guarded 
from  contact  by  employees).  OSHA 
believes  these  clearances  would  allow 
work,  such  as  installing  sheet  metal 
siding  on  residential-type  structures,  to 
be  performed  safely  without  the  need  for 
power  lines  to  be  deenergized. 
Paragraph  [d][7)  would  allow 
scaffolds  to  be  erected,  moved, 
dismantled,  or  altered  only  under  the 
supervision  of  a  competent  person.  It  is 
the  same  requirement  as  E 
§  1926.451[a)(3). 

Paragraph  (d)(8)  would  clarify  the 
provision  of  E  §  1926.451(a)(17) 
regarding  work  on  slippery  scaffold 
platforms.  The  proposal  states  that  no 
work  shall  take  place  on  slippery 
plaiforms  except  to  remove  the  hazard. 

Paragraph  (d)(9)  would  require  the  use 
of  tag  lines  or  similar  measures  to 
stabilize  swinging  loads  being  hoisted 
onto  scaffolds  or  near  scaffolds  where 
the  load  could  damage  or  impact  the 
scaffoH.  TTjis  is  based  on 
§  1910.28{a)(15),  a  general  industry 
standard  that  applies  to  construction, 
but  which  requires  tag  lines  only  when 
loads  are  being  hoisted  onto  the 
scaffold.  The  proposal  would  extend  the 
provision  to  cover  other  hoisting 
operations  as  the  hazard  being  guarded 
against  is  the  same,  regardless  of  the 
destination  of  the  load. 

Paragraph  (dMlO)  would  require  that 
suspension  ropes  be  shielded  from  harm 
caused  by  heat-producing  processes, 
adds,  and  other  corrosive  substances 
which  are  used  on  a  scaffold.  This 
requirement  is  essentially  the  same  as  E 
§  1926.451(aKl8),  wfak*  prohibits  the 
use  of  any  heat  prodndng  process  on 
scaffolds  supported  by  fibo-  or  synthetic 
rope,  and  which  requires  that  only 
treated  or  protected  fiber  or  synthetic 
ropes  be  used  near  corroaive 
substances.  However,  the  proposal 
would  allow  the  use  of  heat  producing 
processes  if  the  ropes  are  shielded. 

Paragraph  (d)(ll)  would  prohibit  work 
on  scaffolds  daring  storms  or  when 
wind  speeds  exceed  40  mph,  unless 
body  belt/harness  systems  are  worn  or 
wind  screens  erected.  This  requirement 
is  based  on  general  industry  regulation 
§  1910.28(a)(18).  OSHA,  in  Issue  Number 
6,  solicits  comment  on  whether  the  40 
mph  figure  is  appropriate,  and  what 
other  methods  are  available  to  protect 
employees  from  high  winds. 

Paragraph  (d){12)  would  prohibit 
debris  accumulation  on  scaffold 
platforms  and  is  based  on  29  CFR 
1910.28(a)(20),  a  general  industry 
regulation  that  applies  to  construction. 
Paragraph  {d)(13)  would  prohibit  the 
use  of  ladders  or  makeshift  devices  on 


scaffolds  to  raise  the  working  level  of 
employees.  This  would  be  a  new 
provision  and  would  assure  that 
workers  are  pirovided  with  a  secure 
work  platform,  and  would  ehminate  the 
hazard  of  tipping  caused  by  portable 
ladders  exerting  a  sideways  thrust  on 
scaffold  systems.  OSHA  requests 
comments  and  supporting  information 
on  the  need  for  this  requirement. 

Paragraph  (d)(14)  would  limit  the 
amount  platform  units  could  deflect 
under  load.  This  is  to  prevent  platform 
units  from  becoming  overstressed  and  to 
prevent  their  ends  from  being  pulled  off 
their  supports. 

Paragraph  1926.451(e)    Fall  protection. 

This  paragraph  would  address  all  fall 
protection  as  related  to  the  hazards  of 
falling  from  or  through  a  scaffold. 

Paragraph  (e)(1)  clarifies  and 
consolidates  the  following  existing  rules- 
E  §§  1926.451  (a)(4),  (b)(15),  (c)(13). 
(d)(10).  (e)(10).  (g)(5),  (h)(15),  (i)(8). 
(>K11).  mm.  (k)(9),  (1)(4).  (m)(6),  (o)(7). 
{P)(9).  (q)(4),  (r)(5).  (t){3),  (u)(3),  (w)(6), 
(x)(5)(v).  (x)(6)(ui),  (y)(ll).  E 
§  1926.500(c)(2),  and  E 
§  1926.1910.29(a)(3)(vii).  Whereas  the 
existing  rules  are  specffic  requirements 
to  have  guardrails  only  or  safety  belts 
only,  the  proposal  would  require  that  all 
employees  on  platforms  more  than  10 
feet  above  lower  levels  be  protected  by 
a  choice  of  Type  I  guardrails  or  body 
belt/hjimess  systems,  with  certain 
exceptions  discussed  below. 

Paragraph  (e)(l)(i)  recognizes  the 
impracticability  of  using  any  fall 
protection  system  other  than  body  belt/ 
harness  systems  on  certain  types  of 
scaffolds.  This  consolidates  existing 
rules  E  §§  1926.451(1)(4)— boatswains- 
chairs;  (pK9)— needle  beam  scaffolds; 
(w)(6)— float  scaffolds;  and  E 
§  1926.752(k)— float  scaffolds  for  steel 
erectors,  and  is  a  new  rule  for  catenary 
scaffolds  and  ladder  jack  scaffolds. 
Paragraph  (e)ll)(ii)  would  require 
body  belt/harness  systems  and  Type  I 
or  Type  11  guardrail  systems  on  aU 
single-point  adjustable  suspension 
scaffolds  (except  boatswains"  chairs) 
and  on  all  two-point  adjustable 
suspension  scaffolds.  The  requirement 
to  have  guardrails  and  body  belt/ 
harnesses  on  two-point  scaffolds  is  the 
same  as  E  §§  1926.451  (i)(8)  and  (i)(ll). 
and  is  based  on  OSHA's  belief  that 
guardrail  systems  do  not  provide 
adequate  fall  protection  when  a 
suspension  rope  fails,  causing  a  scaffold 
to  tip  or  hang  from  only  one  end.  OSHA 
believes  that  body  belt/harness 
protection  is  also  required  on  single- 
point  systems  as  the  hazard  related  to 
rope  failure  is  the  same  on  both  types  of 
scaffold.  However,  as  body  belt/ 


harnesses  would  be  the  primary  means 
of  fall  protection  on  single-point  and 
two-point  systems.  Type  II  guardrail 
systems  may  be  used  in  lieu  of  Type  I 
systems.  Type  II  systems  have  lower 
minimum  height  and  strength 
requirements  than  Type  I  systems. 

Paragraph  (e)(l)(iii)  is  essentially  the 
same  as  E  §  1926.451(v)(2),  which 
requires  lifelines  along  "crawling 
boards,"  except  the  proposal  would 
allow  the  alternative  use  of  body  belt/ 
harness  systems  or  guardrail  systems. 

Paragraph  (e)(l)(iv)  would  require  that 
employees  on  self-contained  scaffolds 
be  protected  by  body  belt/harness  and 
guardrail  systems  when  the  platform  is 
supported  by  ropes  (as  when  the 
scaffold  is  being  raised  or  lowered  on 
some  systems)  and  by  guardrail  systems 
when  the  platform  is  supported  directly 
by  the  scaffold  frame. 

Paragraph  (e)(l)(v)  would  require 
guardrails  to  be  used  along  scaffold 
walkways  and  to  be  located  within  eight 
inches  of  at  least  one  side  of  the 
walkway.  The  provision  that  guardrails 
need  be  provided  only  along  one  side 
applies  only  when  the  platform  is  used 
as  a  means  of  access  to  get  from  one 
point  on  the  scaffold  to  another.  If  work 
activities  other  than  access  are 
performed  on  or  bom  the  walkway,  then 
the  platform  is  not  considered  to  be  a 
walkway  (see  definition  of  "walkway") 
and  the  provisions  of  paragraphs  (e)(1) 
(i)  through  (iv)  would  apply. 

Employees  performing  overhand 
bricklaying  operations  from  a  supported 
scaffold  would  be  protected  as  required 
by  proposed  Subpart  M — Fall 
Protection. 

Paragraph  (e)(2)  would  require 
employees  on  platforms  less  than  45 
inches  wide  and  4  to  10  feet  above  lower 
levels  to  be  protected  by  a  body  belt/ 
harness  or  Type  I  guardrail  system. 
However,  as  in  E  §  1926.451(aM4).  this 
provision  would  not  apply  to  self- 
contained  suspension  scaffolds,  nor  to 
any  of  the  23  types  of  scaffolds 
identified  in  §  1926.452  of  the  proposal. 
The  existing  requirement,  as  v^Titten, 
appears  to  apply  to  all  scaffolds 
including  those  specifically  exempted  in 
the  proposed  paragraph.  However,  this 
broad  coverage  was  never  the  intended 
scope  of  the  existing  provision.  This  is 
evidenced  by  the  format  of  the  existing 
rules  which  do  not  repeat  this 
requirement  in  any  of  the  specific  sets  of 
rules,  although  the  first  part  of  the 
existing  paragraph  (requiring  protection 
on  platforms  more  than  10  feet  high)  is 
restated  19  times.  The  proposed 
paragraph  would  allow  the  alternative 
use  of  body  belt/harness  systems 
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instead  of  requiring  only  guardrail 
systems. 

The  provisions  of  paragraphs  (e)  (1) 
and  (2)  would  not  apply  to  employees 
erecting  or  dismantling  scaffolds  as 
there  is  often  no  recognized  feasible 
way  of  providing  fall  protection  for  such 
employees.  Issue  Number  8,  however, 
requests  additional  public  comment  on 
this  point.  In  addition,  the  provisions 
would  not  apply  if  a  scaffold  is 
completely  enclosed  by  the  walls  of  a 
structure.  To  be  completely  enclosed,  no 
perimeter  face  of  the  scaffold  may  be 
more  than  14  inches  from  a  wall.  In 
other  words,  there  may  be  no  open  sides 
or  ends  on  the  scaffold  (see  definition 
§  1928.450(b)).  However,  fall  protection 
would  be  required  at  openings  such  as 
hoistways,  elevator  shafts,  stairwells,  or 
similar  openings  in  the  scaffold 
platform,  or  in  the  walls  of  the  structure 
surrounding  the  platform. 

Paragraph  (e)(3)  would  provide  that 
body  belt/harnesses  must  be  secured  by 
lanyard  to  a  dropline,  trolley  line,  or 
scaffold  structural  member.  However, 
body  belt/harnesses  are  effective  only 
when  there  are  no  overhead  scaffold 
components.  When  there  are  overhead 
obstructions,  such  as  additional 
platforms  on  a  multi-level  suspended 
scaffold,  or  a  falling  object  canopy,  the 
employee  could  be  seriously  injured  or 
killed  when  the  dropline  body  belt/ 
harness  arrangement  arrests  the 
employee's  fall,  and  the  overhead 
obstruction  strikes  the  employee  as  it 
falls  past.  Therefore,  paragraph  (e)(3) 
would  provide  that  when  a  scaffold  has 
overhead  obstructions,  then  droplines 
shall  not  be  used.  Paragraph  (e)(3)(i) 
would  provide  that  when  droplines  are 
used  that  they  not  be  connected  to  the 
scaffold.  This  is  the  same  requirement 
as  in  E  S  1926.451  (i)(8).  Paragraph 
(e)(3)(ii)  would  provide  that  when  trolley 
lines  are  used  that  they  not  be 
connected  to  the  suspension  lines.  This 
would  provide  protection  to  the 
employee  in  the  event  of  a  suspension 
line  failure.  Paragraph  (e)(3)(iii)  would 
provide  that  when  lanyards  are 
connected  to  trolley  Unes  or  scaffold 
members  on  two-point  adjustable 
scaffolds,  then  the  scaffold  shall  be 
equipped  with  additional  independent 
support  lines.  In  the  event  of  a 
suspension  rope  failure,  the  additional 
lines  would  keep  the  scaffold  from 
falling.  Paragraph  (e)(3)(iv)  would 
prohibit  droplines,  independent  support 
lines,  and  suspension  ropes  from  being 
attached  to  each  other  or  to  the  same 
point  of  anchorage. 

Paragraph  (e)(4)  would  require 
guardrail  systems  to  conform  to 
provisions  essentially  the  same  as  those 


proposed  and  discussed  in  the  preamble 
to  revised  Subpart  M — ^Fall  Protection. 
However,  because  fall  protection  on 
single-point  adjustable  and  two-point 
adjustable  suspension  scaffolds  would 
be  provided  by  body  belt/harness 
systems,  the  guardrail  requirements  on 
these  types  of  scaffolds  are  proposed  to 
be  less  stringent  than  on  other  scaffolds 
where  guardrails  are  the  principal  fall 
protection  system.  Guardrails  on  single 
point  adjustable  and  two-point 
adjustable  suspension  scaffolds  are 
considered  by  OSHA  to  be  barriers  that 
serve  as  scaffold  edge  delineators, 
restrain  movement,  provide  handholds, 
and  prevent  misstepping.  These 
functions  do  not  require  the  same  size 
and  strength  guardrail  system  as  does 
fall  protection.  Therefore,  the  minimum 
requirements  for  guardrail  systems 
(referred  to  as  Tj^e  II  systems)  used  on 
single-point  and  two-point  scaffolds 
would  be  less  than  those  for  other 
guardrail  systems  (referred  to  as  Type  I 
systems)  used  on  other  scaffolds.  The 
specific  differences  are  set  forth  in 
proposed  paragraphs  (e)(4)  (ii),  (vii),  and 
(viii),  discussed  below. 

Paragraph  (e)(4)(i)  would  require  that 
when  guardrail  systems  are  used  to 
provide  fall  protection,  that  they  be 
installed  along  all  open  sides  and  ends 
of  the  platform.  This  is  the  same 
requirement  as  E  §  1926.451(a)(4). 

Paragraph  (e](4)(ii)  would  specify  a 
lower  limit  on  guardrail  system  height  of 
38  inches  for  Type  I  guardrail  systems 
and  36  inches  for  Type  II  guardrail 
systems.  The  38-inch  lower  limit  is 
proposed  in  lieu  of  the  39-inch  lower 
limit  of  proposed  Subpart  M  to  allow  for 
guardrail  height  differentials  caused  by 
platform  unit  arrangements.  For 
example,  a  frame  constructed  to  hold  a 
toprail  42  inches  above  a  flush-mounted 
prefabricated  deck  would  be  only  40 
inches  above  a  platform  made  with  two- 
inch  solid  sawn  planks.  U  the  planks  are 
overlapped  to  foitn  a  long  platform,  the 
height  would  drop  to  38  inches.  The 
maximum  height  limit  would  be  45 
inches  for  all  scaffold  guardrail  systems. 

Paragraph  (e)(4)(iii)  would  require 
midrails,  screens,  mesh,  intermediate 
vertical  members  (such  as  balusters), 
solid  panels,  or  equivalent  structural 
members  be  installed  between  the  top 
edge  of  the  guarcfc-ail  system  and  the 
scaffold  platfonik  This  is  essentially  the 
same  requirement  as  E  5  1926.451(a)(5), 
except  more  alternatives  are  listed  than 
just  midrails,  and  the  term  "when 
required"  is  deleted  as  being  too  vague. 

Paragraphs  (e)(4)  (iv)  through  (vi) 
specify  the  criteria  for  the  installation  of 
the  midrails,  screens,  mesh,  and  baluster 


type  protection  requifed  by  paragraph 
(e)(4)(iii). 

Paragraphs  (e)(4)  (vii)  and  (viii)  would 
specify  that  Type  I  toprails  (or 
equivalent)  be  capable  of  withstanding  a 
force  of  at  least  200  pounds  apphed  in 
any  downward  or  horizontal  direction  at 
any  point  along  the  toprail  (Type  II 
guardrail  systems  would  have  a  100 
pound  minimum  requirement)  and  not 
deflect  to  a  height  lower  than  the 
specified  limit  set  forth  in  paragraph 
(e)(4)(ii).  The  force  requirement  for 
midrails  in  paragraph  (e)(4)(ix]  would  be 
at  least  150  pounds  far  Type  I  systems, 
and  75  pounds  for  Type  II  systems.  The 
150  pound  force  requirement  is  not 
specified  in  the  existing  standard. 
However,  the  existing  rules  (e.g.,  E 
S  1926.451(b)(15)  et  al)  require  midrails 
to  be  made  of  1  x  6-inch  limiber  (or  other 
material  providing  equivalent 
protection).  The  existing  standard  also 
requires  midrails  to  be  not  more  than  8 
feet  long  (E  §  192e.451(a)(S)),  and  to  be  a 
minimum  1,500  fiber  sti-ess  construction 
grade  lumber  (see  E  §  1926.451(a)(g)).  On 
the  average,  such  wooden  midrails  can 
support  loads  up  to  approximately  160 
pounds  before  breaking.  Therefore, 
OSHA  is  proposing  to  replace  the 
specific  reference  to  1  x  6-inch  lumber 
with  the  performance  criteria  of  150 
pounds  force.  Similarly,  OSHA  is 
proposing  a  performance  criteria  of  50 
pounds  for  toeboards  in  proposed 
paragraph  S  1926.451(f)(3]. 

Paragraph  (e)(4)  (x)  would  recognize 
that  a  separate  guardrail  section  is  not 
required  on  the  ends  of  suspension 
scaffolds  when  the  scaffold's  support 
system  (stirrup)  or  hoist  restricts 
passage  of  employees. 

Paragraph  (e)(4)(xi)  requires  that 
guardrail  systems  be  smooth  surfaced  to 
prevent  employee  injury  due  to 
lacerations  or  tripping  caused  by 
snagged  clothing,  and  is  essentially  the 
same  as  the  requirement  in  E 
§  1926.500(f)(1). 

Paragraph  (e](4](xii)  requires  that 
toprails  and  midrails  not  be  so  long  as  to 
constitute  a  hazard,  and  is  the  same  as 
the  requirement  in  E  1 1926.500(f)(l]. 

Paragraph  (e)(4)(xiii)  is  a  new 
requirement  and  prohibits  the  use  of 
steel  banding  and  plastic  banding  as 
toprails  or  midrails.  While  such  banding 
can  often  withstand  a  200  pound  load,  it 
can  tear  easily  if  twisted.  In  addition, 
such  banding  often  has  sharp  edges 
which  can  cut  a  hand  if  seized. 

Paragraph  1926,451(f)    Falling  object 
protection.  j 

This  paragraph  would  address  the 
hazard  of  falling  objects. 


Federal  Regtoter  /  Vol.  51.  No.  227  /  Tuesday,  November  25.  1986  /  Proposed  Rules  42691 


Paragraph  (0(1)  would  require  that 
overhead  protection  be  provided,  in 
addition  to  hardhat  protection,  for 
employees  on  scaflFolds  when  they  are 
exposed  to  the  hazard  ef  objects  falling 
from  overhead.  This  paragraph  is  based 
on  existing  rules  E  S  1926.451  {a)(16)  and 
(h)(13).  Paragraph  (f)(l)(ii)  would  require 
the  use  of  additional  independent 
support  lines  to  support  the  scaffold  in 
the  event  of  suspension  support  rope 
failure.  The  reason  for  this  requirement 
has  been  explained  earlier  in  the 
discussion  of  paragraph  (e)(4]. 
Paragraph  (f)(l)(iii)  would  require  that 
independent  support  lines  and 
suspension  ropes  not  be  attached  to  the 
same  point  of  anchorage.  This  new  rule 
would  prevent  the  loss  of  the  backup 
safety  systems  in  the  event  of 
suspension  rope  anchorage  failure. 

Paragraph  {f)(2)  would  require 
protection  from  falling  objects  for 
employees  on  levels  below  the  sca^old. 
Paragraph  (f)(2](i]  would  allow  the  use 
of  barricades  on  the  lower  levels  to 
exclude  employees  from  the  danger 
area.  This  is  a  new  provision  and 
recognizes  the  obvious  fact  that 
accidents  can  be  avoided  by  eliminating 
employee  exposure  to  the  hazard. 
Paragraph  (f)[2)(ii)  would  allow  the 
alternative  of  providing  toeboards 
(edging  on  float  scaffolds)  along  the 
edge  of  exposure.  Whereas  existing  rule 
E  §  ig26.451(a)(4)  requires  toeboards  to 
be  erected  along  the  entire  length  of  all 
open  sides  and  ends  of  all  sca^olds 
more  than  10  feet  high,  the  proposal 
would  require  them  only  along  the  edge 
of  exposure.  For  example,  on  a  long 
scaffold  where  employees  are  working 
on  the  ground  near  one  end  of  the 
scaffold,  the  proposal  would  require  the 
scaffold  to  have  a  toeboard  at  the  end 
over  the  employees  below,  but  not  at  the 
other  end.  This  would  be  the  case 
whether  the  scaffold  work  platform  is  5, 
10,  or  more  feet  in  height.  Tliis  change 
recognizes  that  toeboards  and 
equivalent  members  are  for  the 
protection  of  employees  below,  and  if 
those  employees  are  not  exposed  or  are 
otherwise  protected,  then  toeboards  are 
not  necessary.  Paragraphs  (0(2)  (iii),  (iv) 
and  (v)  would  allow  additional  ways  of 
providing  falling  object  protection. 
Screens,  guardrail  systems  with  small 
openings,  and  canopies  would  all  be 
recognized  as  effective  means  of 
providing  employee  protection. 

Paragraph  (fM3)(i)  would  set  forth  the 
strength  criteria  for  toeboards  as 
discussed  above.  Paragraph  (f)(3](ii] 
would  set  forth  the  construction 
requirements  for  toeboards,  and  is 
essentially  the  same  as  E 
§  1926.500(f)(3). 


Section  1926.452    Additional 
requirements  applicable  to  specific 
types  of  scaffolds. 

This  section  contains  rules  which 
would  apply  only  to  speciHc  types  of 
scaffolds  as  indicated.  These  rules 
would  apply  in  addition  to  the  general 
rules  of  S  1926.451. 

Paragraph  1926.452(a)    Pole  scaffolds. 

The  word  "wood"  would  be  deleted 
from  the  title  as  used  in  E  5  1926.451(b) 
as  the  scaffold  could  be  made  of  other 
materials. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirement  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 


{1926452(aM1>.. 
S1926.452(aH2).. 
{1926  452(a)(3).. 
{1926.4S2(a)(4).. 
S1926  452(a)(S).. 
}1926.4S2(a)(6).. 
J  1926.452(a)(7).. 
f  1926.452(a)(8)  . 
J  1926.452(a)(9).. 
i  1926  4S2(a)(10) 


Existing  paragraph 


(1926.451(b)(14) 
1 1 926.451  (bK9) 
<  1926  451  (bKIO) 
S1926  451(bK10) 
}  1926  451  (bHS) 
}  1926.451  (bHS) 
i  1926.451(b)(7) 
|1926.451(bK7).  (10) 
(1926.451(b)(2) 
f  1926.451(bM16) 


The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for  pole 
scaffolds  because  the  topics  they 
address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Existing  paragraph 

J1926  451<bK1) 

11926.451(b)(3) 

S  1926.451  (b)<4) 

1 1 926.451  (bM8) 

1 1926.451  (bKIO) 

J  1926.451(b)(11) 

S  1926.451(b)(12) „... 

J  1926.451  (bM  13) 

J1926.451(b)(15) 

Tabte  L-4  through  9 


Proposed  general  rule 


81926.461(bM15).  (16) 
S  1926.451(b)(4) 
;i926.4S1(bMi4) 
|1926.451(b)(16) 
{  1926.451(a)(1) 
i  1926.4S1(b)(1) 
i1926.451(bK5),(7). 

11926.451(a)(1) 
f  1926  451(bH8Mi) 
{1926.451(e) 
11926.451(a)(1),  .451(e) 


Paragraph  1926.452(b)    Tube  and 
coupler  scaffolds. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 

Ensling  paragraph 

{ l926.452<bK2) .._ 

J1926.452(bM4).... 

5  1926.452(bK5) _ 

S  1926  452tbl{7) 

{1926.451(0(10) 
{1926.451(0(11) 
{1926.451(0(8) 
(  1926  451(0(7) 

9  1926.452(b)(S) 

{1926  451(0(71 

i  1926.452(bM10) 

11926.451(0(4).  (5) 

location  is  properly  prepared  to  support 
the  platform  being  moved.  This  is  the 
same  requirement  as  E  S  1928.451(bKl4) 
for  wood  pole  scaffolds.  This  rule  is 
added  to  this  section  because  it 
addresses  the  problem  of  platform 
stability  during  construction,  a  problem 
which  exists  for  tube  and  coupler 
scaffolds  as  well  as  pole  scaffolds. 

Paragraph  (b)(3)  would  require 
longitudinal  bracing  on  scaffolds,  the 
same  as  E  5  1926.451(c)(ll).  The 
paragraph  is  reworded  for  clarity. 

Paragraph  (b)(6)  would  require 
bearers  to  be  long  enou^  to  provide  full 
contact  with  the  coupler.  This  is 
essentially  the  same  as  E 
S  1926.451(c)(9),  however,  the 
specifications  are  deleted  because 
component  strength  would  be  governed 
by  proposed  general  rule 
§  1926.451(a)(1). 

Paragraph  (b)(9)  would  specify  the 
types  of  materials  from  which  couplers 
may  be  made.  This  requirement  was 
formerly  contained  in  existing  definition 
E  S  1926.452(b)(6),  "coupler,"  and  is 
incorporated  into  the  proposed  standard 
for  proper  enforcement. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for  tube 
and  coupler  scaffolds  because  the  topics 
they  address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Exis&ng  pva(|raph 

Proposed  paragraph 

5  1926  4S1(cMll 

(  1926  4S1(aM1)  (b)(13) 

{1926.451(0(2) - 

{  1926.451(cK3)...- 

{1926451(c)(5) 

{ l926451(aK1),  (bKl3) 
{ 1926.451(aH1),  (bK13) 
{ 1 926.451  (aMi) 

{1926.451(c>(fi) - 

( 1926.451(0(7),    laal    sen- 
tence. 
{  1926.451(0(12) 

{ i926.45l(bNl6) 
{1926.451(aM1) 

{ 1926.451(b)(14) 

{ 1926  451(C)<13) 

{ 1926.451(e) 

TaUss  L-10  through  12 

{1926  451(aM1) 

Paragraph  1926.452(c)    Fabricated 
frame  scaffolds. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed. 




Proposed  paragraph 

Exstvig  paragraph 

9  1926  452(0(2) 

{  1926  45l(dW3) 

{  1926  452(c)(3) 

{1926  451(d)(5) 
<  1926  451ldH9) 

i  1926  452(0(6)         

Paragraph  (b)(1)  is  new  for  tube  and 
coupler  scaffolds  and  would  require  that 
platforms  not  be  moved  until  the  next 


Paragraph  (c)(1)  is  new  for  fabricated 
frame  scaffolds  and  would  require  that 
platforms  not  be  moved  until  the  next 
location  is  properly  prepared  to  support 
the  platform  being  moved.  This  would 
be  done  for  the  same  reasons  discussed 
for  paragraph  (b)(1). 
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Paragraph  (c)(4)  would  require  the 
locking  together  of  end  frames  and  is 
essentially  the  same  as  E 
S  1926.451(d)(6).  The  requirement  would 
only  apply  where  uplift  forces  are  strong 
enough  to  displace  the  end  frames  or 
panels,  such  as  when  a  hoist  is  being 
used  that  could  snag  the  scaffold  during 
a  hoist  operation. 

Paragraph  (c)(5)  would  specify  the 
proper  placement  of  platform  support 
brackets.  Improper  placement  of  such 
cantilever  supports  can  significantly 
reduce  their  support  capacity  and  thus 
endanger  employees  working  on  top  of 
the  platfonn. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
fabricated  frame  scaffolds  because  the 
topics  they  address  would  be  covered 
by  the  proposed  general  rules  as 
indicated: 


Enisling  paragraph 

Propoted  paragraph 

8  1926  451((1)(1) 

8  1926  451  (aHI) 

8  1926.451(d)(2) 

81926.4S1(a)(1) 
8  192e.451(b)(15) 
8  1926.4S1(a)(14) 
8ia26.4S1(a)(l).  Appmidu  A 
81926.451(e) 

8  1926.451(dM4) 

8  1926.451(d)(7) 

81926.451(d)(8) 

81926.451(dM10)....- 

Paragraph  1926.452(d)    Plasterers', 
decorators',  and  large  area  scaffolds. 

Paragraph  (d)  would  require  that  the 
provisions  of  proposed  paragraphs 
S  1928.452  (a),  (b).  and  (c)  be  foUowed. 
as  paragraph  (d)  type  scaffolds  are 
almost  always  constructed  using  pole 
scaffolds,  tube  and  coupler  scaffolds,  or 
fabricated  frame  scaffolds.  The  existing 
rule,  E  S  1926.451(q)(l),  requires 
paragraph  (d)  type  scaffolds  to  be  built 
according  to  the  existing  rules  for  pole 
scaffolds  only.  The  proposal,  therefore, 
offers  greater  flexibility  and  choice  of 
systems  to  be  used,  while  maintaining 
employee  safety. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
plasterers',  decorator's,  and  large  area 
scaffolds  because  the  topics  they 
address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Existing  paragraph 

Proposed  paragraph 

1 1926.451(qH2) 

8  1926.451(b)(1) 
81926.451(c) 
8  1926.451(6) 

81 926.451  (n)(3) 

8  1926.451(qM4) 

Paragraph  1926.452(e)    Bricklayers' 
square  scaffolds. 

Paragraphs  (e)  (1),  (2),  and  (3)  would 
require  gussets,  side  braces,  and  system 
braces.  These  are  essentially  the  same 
requirements  as  are  contained  in  E 


§  1926.451  (n)  (3)  and  (4)  except  the 
specific  requirements  for  the  size  of  the 
members  would  be  specified  by 
§  1928.451(a)(1)  and  Appendix  A. 

Paragraph  (e)(4)  would  limit  the  height 
of  these  scaffolds  to  three  tiers  and 
specifies  the  proper  arrangement  of  the 
component  parts.  This  is  the  same 
requirement  as  E  §  1926.451(n)(6). 

The  following  txisting  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
bricklayers'  square  scaffolds  because 
the  topics  they  address  would  be 
covered  by  the  proposed  general  rules 
as  indicated: 


Existing  paragraph 

8  1926.45 1(n)(1) 

8  1926.451  (n)(2) 

8  1926.451(n)(5) 

8  1926.451  (n)(7) 

TableL-15 


Proposed  paragraph 


8  1926.4Sl(a)(l) 
81926.451(a)(1) 
81926.451(a)(1) 
8  1926.451(b)(15) 
81926.451(a)(1) 


Paragraph  1926.462(f)    Horse  scaffolds. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed. 


Proposed  paragraph 

Existing  paragraph 

81926.451(e)(1) 

81926.451(e)(2) _. 

8  1926.451(eM3) 

8  1926.451(e)(4) 

81926  451(o)(l) 
81 926.451  (0)(4) 
8  1926.451(0(5) 
51926.451(0)(5) 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
horse  scaffolds  because  the  topics  they 
address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Existing  paragraph 

Proposed  paragraph 

8  1926.451(o)(2) „ 

51926.451(o)(3) 

8  1926  451(aU1) 

8  1926.451  (o)(6) 

81 926.451  (o)(7) „ 

TaNeL-16 

81926.451(d)(4) 
81926  451(e) 
81926.451(a)(1) 

Paragraph  1926.462(g)    Form  scaffolds 
and  carpenters '  bracket  scaffolds. 

The  existing  standard,  in  paragraphs 
E  §  1926.451  (m)  and  (x),  addresses  these 
types  of  scaffolds  separately.  However, 
the  two  types  are  very  similar  and  the 
proposal  would  address  them  in  this 
same  paragraph. 

Paragraph  (g)(1)  would  specify  the 
types  of  attachment  devices  or  systems 
used  for  supporting  the  scaffold.  These 
are  the  same  as  presently  required  by  E 
§  1926.451  (m)(2),  (x)(4)(ii),  and  (x)(5). 

Paragraph  {g)(2)  would  specify  that 
wooden  bracket  form  scaffolds  be  an 
integral  part  of  the  form  panel.  This  is 


the  same  provision  as  E 
!  1926.451(x)(6)(i). 

Paragraph  (g)(3)  would  require 
folding-type  metal  brackets  to  be 
secured  against  folding  when  extended 
for  use.  This  is  presently  required  by  E 
§  1926.451(x)(5)(i). 

Hie  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
form  and  carpenters'  bracket  scaffolds 
because  the  topics  they  address  would 
be  covered  by  the  proposed  general 
rules  as  indicated. 


Existing  paragraph 

Proposed  paragraph 

8  1926.451  (in)(1)._ 

f  1926.4S1(a>(1) 
1926.451(a)(1) 

8  1 926.451  (m)(3) 

8  1 926.451  (mM4)_ 

19a6.451(«)(1) 

8  1 926.451  (m)(5) 

j  ia26.4Si(aMi). 

81 926.451  (bM5), 

81926.451(1^) 

8  1 926.451  (mK6) _. 

1 1926.461(e) 
1 1926.451(a)(1) 
1 1926.451(aH1), 

8  1926.451  (x)(1) 

8  1926.451(xK2) 

8  19a6.451(bK5). 

8  1926.4S1(b)(6) 

8  1926.451(x)(3) 

1 1926.451  (d)(2) 

8  1926.45 1(xM4) 

11826.451(a)(1). 

8  1926.451(b)(5), 

8  1926.451(b)(1), 

S19Z6.45ia»(6) 

8  1926.451(xMS) 

|182e.4S1(«M1). 

8192e.4S1(b)(5), 

8  1926.451(bK6». 

1 1926.451(a) 

8  1926.451  (x)(6) 

11926.451(a)(1), 

8  1926.451(b)(5), 

8  18a8.451«bM6). 

8  1926.4S1(e) 

Tables  L-17,  18  and  19 

11926.451(a)(1), 

8ia26.4S1(a) 

Paragraph  1926.452(h)    Roof  bracket 

scaffolds. 

Paragraphs  (h)  (1)  and  (2),  specifying 
criteria  for  proper  construction  and 
installation,  are  the  same  requirements 
as  E  S  1926.451  (u](l}  and  (u)(2).  Existing 
paragraph  S  1926.451(u)(3)  which 
requires  the  use  of  catch  platforms  with 
guardrails  for  fall  protection  would  be 
replaced  by  the  genecal  fall  protection 
requirements  of  S  192B.451(e).  If 
guardrails  are  used  for  fall  protection,  it 
is  not  necessary  for  them  to  be  mounted 
on  a  catch  platform.  Therefore,  no 
reference  is  made  to  catch  platforms  in 
the  proposal  although  they  may  be  used 
if  the  contractor  so  desires. 

Paragraph  1926.452(1)    Outrigger 

scaffolds.  I 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirtments  in  the 
existing  paragraphs  listed. 


Proposed  paragraph 

Exlstir)g  paragraph 

5  1926  452(i)(l) 

11926.451  (gKI) 
1 1926.451(g)(1) 
11926.451(g)(1) 
C  1926,451(gK1) 

5  1 926.452(i)(2) 

5  1926.452(i)(3) _.... 

5  1926.452(i)(4) 
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Exisling  paragraph 

Enisling  paragraph 

Propoaad  paragraph 

{ 1928.4S2(iKS)- 

|192B.«51(bH2) 
J1926  451(gK2» 
11926  451(g)(3) 

J1926.451(yM10)...- 

1 1926  4S1lvM11) 

(1926.451  (a) 
1 1926  451(8) 

J  1926.452(iM6) 

J  1926.4M(iM8) 

Paragraph  (i)(7)  would  clarify  the 
requirements  of  E  S  1926.451(b)(4)  by 
specifying  the  means  by  which  the 
scaffold  platform  is  to  be  attached  to  the 
outrigger  beams. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
outrigger  scaffolds  because  the  topics 
they  address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Existing  paragraph 

Propoaad  paragraph 

5  1926  45t(al(1l 

(1926  451(aM1) 

5  1 926.451  (gM4) 

{ 1926.4S1(bK4), 

i  1926  451(g)(5) 

1 19a6.«52(iX(8) 
{ 1926.451(e) 

TaWo  L-13 

i  1926.451(a)(1) 

Paragraph  1926.452(j)    Pump  jack 
scaffolds. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed. 


Proposed  paragraph 


J1926.451(iX1). 
S  1926.452(j)(3). 
:  1926.4S2(i)(4) 
51926.4520X5), 

5  1926  452(j)(6) 

;  1926.452(j)(7) 


Existing  paragraph 


|1926.451(y)(2) 
1 1926.4S1(y)(12) 
f  1926.45 1(y)(1 3) 
{1926.451(aH1). 

|192e451(y)(6) 
1 1926.451(a)(1). 

J1926451(yH7) 
S  1926.451(yK8) 


Paragraph  (j)(2)  would  require  bracing 
to  secure  the  poles  to  the  structure  on 
which  the  work  is  being  performed,  and 
would  require  that  an  additional  brace 
be  used  whenever  a  brace  must  be 
removed  to  allow  passage  of  the  pump 
jack.  These  requirements  are  essentially 
the  same  as  E  §  ig26.451(y)(4)  (iii)  and 
(iv),  however,  the  specifications  for  pole 
spacing  and  brace  capacity  are  not 
carried  forward  in  this  paragraph  as 
they  are  covered  by  proposed  general 
rule  §  1926.451(a)(1). 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
pump  jack  scaffolds  because  the  topics 
they  address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Existing  paragraph 

8  1926.45l(y)(1) 

i  1926.451(yK3) 

5  1926.451(y)(4)(i).  («)... 

S  1 926.451  (yXS) 

SI  926.451  (y)(9) 


Proposed  paragraph 


$1926.451(aH1). 

{1 926.451  (d)(21 
1 1926.451(b)(1) 
<T926.451(aK1) 
i1926  451(bK15) 
{1926.451(0) 


Paragraph  1926,452(k)    Ladder  jack 
scaffolds. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 

Exiadng  paragraph 

1 1926  452(k)(1) 

(  1926  451lsM1l 

f  1926.452(k)(3) 

( 1926.4S1(sM3) 

1 1926.452(k)(4) 

(  1 926.451  lsM4) 

Paragraph  (k)(2)  would  require  that  all 
ladders  used  to  support  ladder  jack 
scaffolds  conform  to  the  provisions  of 
S  1926.1053  of  proposed  Subpart  X — 
Stairways  and  Ladders.  However,  the 
paragraph  would  prohibit  the  use  of  job- 
made  ladders  to  support  ladder  jacks 
because  OSHA  believes  such  ladders  do 
not  have  the  capacity  to  support  the 
heavy  point  loading  caused  by  ladder 
jack  brackets. 

Paragraph  (k)(5)  would  prohibit  the 
bridging  of  one  ladder  jack  scaffold  to 
another.  This  would  be  a  new 
requirement  and  would  be  made  to 
assure  the  stability  of  the  system  and  to 
prevent  accidental  overloading  of  the 
system.  This  provision  would  not 
prohibit  passage  from  one  scaffold  to 
another. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
ladder  jack  scaffolds  because  the  topics 
they  address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Existing  paragraph 

Proposed  paragraph 

9  1926  451lsl(1) 

S  l926  451(aM1) 

SI  926.451  (s)(5) 

S  1926  452(kH1) 
S  1926.4S1(a)(1). 

S  1926.451(b)(5) 
S  1926.451(a)(1). 

S  1 926.451  (s)(6) 

S  1 926.451  (d)(2(. 

Paragraph  1926.452(1)     Window  jack 
scaffolds. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  paragraph 

5  1926.4S1(1M21 - 

11926  461(1)13) 

»1926.451(t)(1). 
(1926  451(1)121 

attached  to  the  window  opening.  This 
new  requirement  would  assure  that  the 
scaffold  cannot  be  accidentally 
displaced. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
window  jack  scaffolds  because  the 
topics  they  address  would  be  covered 
by  the  proposed  general  rules  as 
indicated: 


Exisang  paragraph 

Propoaad  paragraph 

S  1926.451(tK3) 

1 1B26.451(e) 

S  1926.451(0(4) 

S  1926.451(a)(1). 

(1926.451(d)(2) 

Paragraph  (1)(1)  would  require 
window  jack  scaffolds  to  be  securely 


Paragraph  1926.452(m)    Crawling 
boards  (chicken  ladders). 

Paragraph  (m)(l)  would  be  the  same 
requirement  as  is  presently  contained  in 
the  fourth  sentence  of  E  8  1926.451(v)(l). 
which  specifies  crawling  board  length. 
The  remainder  of  E  S  ig26.451(v)(l) 
would  be  relocated  to  Appendiix  A  since 
it  would  be  effectively  replaced  by  the 
capacity  requirements  of 
S  1926.451(a)(1).  The  requirement  to 
clinch  nails  would  be  deleted  since  this 
procedure  is  often  not  feasible  due  to 
the  inaccessibility  of  the  nail  points. 
Existing  paragraph  E  S  1926.451(v)(2) 
would  be  replaced  by  the  fall  protection 
requirements  of  S  1926.451(e)(1). 

Paragraph  1926.452(n)    Step,  platform, 
and  trestle  ladder  scaffolds. 

Although  these  types  of  scaffolds  are 
not  specifically  addressed  in  the  existing 
standard,  they  are  covered  by  the 
existing  general  requirements.  These 
types  of  scaffolds  differ  from  ladder  jack 
scaffolds  in  that  the  platform  rests 
directly  on  the  ladder  step  or  rung, 
whereas  ladder  jack  scaffold  platforms 
rest  on  brackets.  The  following  are  new 
paragraphs  that  address  concerns  not 
presently  covered  by  the  existing 
standard.  These  new  provisions  are 
based  on  similar  provisions  currently 
being  developed  by  ANSI.  Paragraph 
(n)(l)  would  limit  the  height  of  the 
scaffold  platforms  to  the  second  highest 
rungs  or  steps  of  ladders  supporting  the 
platform,  and  would  provide  increased 
scaffold  stability  by  lowering  the  center 
of  gravity. 

Paragraphs  (n)  (2),  (3),  and  (4)  are  the 
same  provisions  as  for  ladder  jack 
scaffolds. 

Paragraph  1926.452(o)    Single-point 
adjustable  suspension  scaffolds. 

This  paragraph  would  combine 
existing  paragraphs  E  S  1926.451(k), 
single-point  adjustable  suspension 
scaffolds,  and  paragraph  E  S  1926.451(1). 


I 
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boaUwaina'  chairs,  as  boatswains' 
chain  are  a  form  of  single-point 
adjustable  sospension  scaffold. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


nropo*«d  pvignpti 

CiMkiy  paragraph 

1 1B26.452(o)<1) 

f  192«l452(oM3) 

|192e.451(k)m 
|1»26.451(l)(5) 
|U«.451(I)<2) 
(192e.4C1(IK3) 

1  t«M.4Sa«0KS) 

1 1t2a.462)oMa) _ 

Paragraph  {o){2)  would  be  essentially 
the  same  as  E  S  1926.451  (k)(7),  and 
would  require  that  all  suspension  ropes 
hang  vertically.  However,  the  proposal 
would  provide  an  exception  to  this  rule 
when  the  scaffold  is  to  be  used  on  the 
outside  of  a  dome-type  or  slanted 
structure.  The  proposal  would  thus 
recognize  the  practical  difficulties 
involved  in  such  work  under  the  existing 
rule.  OSHA  is  soliciting  comments  on 
this  rule  in  Issue  Number  10. 

Paragraph  (o){4)  would  be  essentially 
the  same  as  E  §  1926.45in)(2),  and 
would  require  boatswains'  chairs  to  be 
rigged  %vith  crossed  supporting  slings. 
However,  the  proposal  would  add  Siat 
the  slings  be  rigged  (usually  with  knots) 
to  prevent  slippage  which  could  result  in 
the  platform  being  out-of-level.  This 
would  increase  the  stability  of  the  seat. 

Paragraph  (o)(7)  would  require  non- 
cross  laminated  wood  chairs  to  be 
reinforced  on  their  underside  by  cleats. 
Existing  rule  E  §  1926.451(1){1)  requires 
all  chairs  to  be  cleated.  This  proposed 
rule  recognizes  the  strength  qualities  of 
plywood-type  wood  seats.  "lie 
remainder  of  E  5  1926.451(1)(1), 
specifying  chair  size,  would  be  replaced 
by  §  1926.451(b)(2). 

The  follotvlng  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  speciHc  provisions  for 
single-point  adjustable  suspension 
scaffolds  as  they  would  be  covered  by 
the  proposed  general  rules  as  indicated: 


EnMing  paragraph 


I  lB2e.4Si(kMl) 

1 1926.451(li)<2) 

1 192e.4S1(kM3) 

I  ia26.451(k)(4) 

1 1928.451(li)(5) 

|1926.451(KK8) 


1 1926.451(k)<9)_ 
1 1920  451(1X4).. 


1 1928.4610X6) 


Prapoaad  paragraph 


1 1 926.451  (b)<28) 

f  192e.4S1(b)(29) 

|1936.4S1(bK30) 

I  ia26.451(bM31) 

1 1926.4S1(d)(3) 

J  1928.451(b)    (17)    Vvough 

<31) 
1 1926.451(6) 
1192e.4S1(e) 
f  1928.451  (bK20) 


Existing  rule  E  i  ig2e^Sl(k)(10), 
requiring  additional  unspecified  rules  of 
ANSI  A120.1-1970  to  be  followed  is 
proposed  to  be  deleted.  All  rules  in  that 
ANSI  document  which  OSHA  believes 


should  apply  to  sftigle-point  adjustable 
suspension  scaffolds  have  been 
identified  and  spcdled  out  in  tiiis 
proposal  for  incluaion  in  the  text  of 
Subpart  L. 

Parograph  1926.452(p)    Two-point 
adjustable  suspension  scaffolds 

This  paragraph  would  apply  to  all 
two-point  adjustable  suspension 
scaffolds,  except  those  used  for  mason's 
or  stonesetter's  work  which  are  covered 
by  paragraph  (q). 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  listed: 


Proposed  pwagraph 

Ensting  paragraph 

J  1926.452(pH2) 

1 1926.452(pM3) _ 

» 1926.451  (iK1) 
S  1926.451(i)(6) 
{1926.451(1X9) 

J  1926.45Z(p)(5) 

Paragraph  (p)(lj  would  be  essentially 
the  same  as  parayaph  E  §  1926.451(i)(l), 
which  limits  platforms  to  38  inches 
wide.  However,  the  proposal  would 
allow  wider  platforms  if  they  are 
designed  by  a  qualified  person  to 
prevent  unstable  conditions. 

Paragraph  (p)(4)  would  require  that 
scaffolds  be  ladder-type,  plank-type, 
beam-type,  or  light  metal-type,  the  same 
as  required  by  E  §  1926.451{i)(10). 
However,  existing  paragraph  E 
§  1926.451(i)(10)  (i)  through  (iv)  would  be 
replaced  by  the  capacity  requirements 
of  S  1926.451(a)(1).  Paragraph  {p)(4) 
would  also  require  light  metal-type 
platforms  to  be  tested  and  listed  by  a 
nationally-recognized  testing  laboratory. 
This  is  essentially  the  same  requirement 
as  E  §  1928.451(i)(10)(iv),  however,  see 
the  "Note"  in  the  discussion  above  for 
paragraph  §  1926.451(b)(28). 

Paragraph  (p)(6)  would  prohibit  the 
bridging  or  connecting  of  two  or  more 
scaffolds  during  raising  and  lowering 
operations,  unless  they  are  specifically 
designed  for  use  on  multi-point  systems; 
are  articulated;  and  the  hoists  are 
properly  sized.  This  provision  would  not 
prohibit  passage  from  one  scaffold  to 
another.  This  rule  reflects  OSHA's 
concern  that  a  bridging  device  could 
cause  significant  overloading  of  the 
hoist  nearest  the  bridging  device  during 
operation  of  the  hoist,  and  could  cause 
excessive  platform  tipping.  Many  hoists 
are  only  sized  to  support  one  end  of  a 
two-point  system.  If  one  of  two  bridged 
scaffolds  were  to  be  raised  by  a  hoist,  a 
bridge  orconnectipn  between  the 
scaffolds  could  cause  the  rising  scaffold 
to  pick  up  the  second  scaffold  also.  This 
would  significantly  increase  the  load  on 
the  hoist  and  could  also  result  in  the 


second  scaffold  tipping  up  at  a 
dangerous  angle.  The  proposed  rule 
would  address  these  tMw  hazards  and 
also  allow  for  properly  engineered 
solutions. 

Paragraph  (p)(7)  would  allow  the 
passage  of  employees  fitmi  one  scaffold 
to  another,  provided  the  scaffolds  are  at 
the  same  height;  are  abutting  closely; 
and  walk-through  stirrups  are  used. 

Existing  provision  E  S  1926.451(i)(2), 
requiring  that  hangers  be  made  of  mild 
steel  (or  equivalent)  and  designed  to 
support  guardrails,  is  deleted  as  there 
are  other  acceptable  designs  and  ways 
to  attach  guardrail  systems. 

Paragraph  1926.452(q)    Multi-point 
adjustable  suspension  scaffolds, 
stonesetters '  multi-point  adjustable 
suspension  scaffolds,  end  masons' 
multi-point  adjustable  suspension 
scaffolds 


This  section  would  combine  and 
clarify  the  provisions  of  E  §  1926.451(h), 
stonesetters'  adjustable  multi-point 
suspension  scaffolds,  and  E 
S  1926.451(j),  masons'  adjustable  multi- 
point suspension  scaffolds,  and  would 
clarify  that  the  paragraph  applies  to 
other  multi-point  adjustable  suspension 
scaffolds  as  well. 

Paragraph  (q)(l)  would  prohibit 
bridging  between  scaffolds  unless  they 
are  specifically  designed  to  be  bridged. 
Paragraph  (q)(2)  would  allow  passage  of 
employees  between  adjacent  units  only 
when  the  platforms  are  at  the  same 
height  and  abutting  closely.  The  reasons 
for  these  paragraphs  are  the  same  as 
those  for  paragraphs  (p)  (6)and  (7) 
above.  Paragraph  (q)(3)  specifying  the 
criteria  for  the  support  system  is  the 
same  as  E  §  1926.451(j)(4),  but  would 
apply  to  masons'  and  other  multi-points 
as  well  as  stonesetters'  adjustable  multi- 
point suspension  scaffolds. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
multipoint,  stonesetters',  and  masons' 
adjustable  multi-point  suspension 
scaffolds  because  the  topics  they 
address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Enating  paragraph 

Proposed  pvaQivph 

|1926.451(hH1) 

ft9aB.451(aK1), 

■  192e.4S1(dH2) 

1 1B26.451(hX2) 

i  1 926.451  (bM281 

J  1926.451  (h«3) _ 

1 1826.451(8X2) 

S  1926.451(hX4) 

S  1926.4S1(bX19) 
i  l926.451(aX1) 

81926.451(h)(5)... „     „. 

Jia26.451<hX6). 

{1926.45«M(1). 

ft«2e.4S1(t«18Ki) 

J  1926.451(h)(7) 

(1 

926.451(bX19Xi) 

J  1926.451(h)(8) „. 

11 

•2&451(tlK19NI) 

i  1926.4S«<hX9> 

a 

92e.45t(bM17] 

i  1926.451(h)(10)' _.;. 

♦4 

8as.451  (bK24).  (bK22) 

1 1926.451  (hMII) 

f< 

mMimivm 

J  1926.451(hH12) _.     ... 

*1 

t2e.4S1(«)(1) 
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E»(ing  pMgnph 

f^QVMMd  paragraph 

}1926  451(hM13) 

1 19264S1KH6) 
1 1 926.451  (eH6) 

f  1«2S  4S1(b)n8)(D. 

|t9a8.45HdK7) 
{  192C.4Sl|e) 

4  1BK.*51(*(1). 
|19C6L4S1(dK2) 

5  19264S1(bMS) 

i  1926.451  (bW).  (bKB) 

§1926  4S1(h)(13) _ 

i  1926.451(»«M) 

51926.451(»i«15).... 

5  1926.461(iM1) _ 

81926  451fl)(2) 

S  1926  451  (j)(3) 

(d  by  ttw  propoMl 
■wt  adanalB  tBwl 


Fiber  fope  «reuM  not  tw  praMMlad 
because  ;  1926451<aK1)  would  requra  Mb  _-_.  ^.a„ 
M>er  rope  be  used;  i  1926  451(d)(3)  would  require  regUv 
mspectKjo  of  ttw  rope;  and  { 1fl26.451  (d)(4)  would  reoiare 
the  removal  o(  any  de<acli»u  or  Jamagad  rope. 


Existing  paragraph 

Proposed  paragr^h 

S  1926  451  (j)(4)' 

§1926  451  (iXS) 

J1926  45HBWI 

i  1926  451(jM7J.._ 

§  1926.451  OMB) 

5  1926.45 1<iM(») 

1  IBZ6.461  mm  (bWO) 

f  waB.451  m^am.  mm 

(b)n»)(o 
« inB4si  (aN2).  mi) 
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Paragraph  1926.452(r)    Catenary 

scaffoJds 

Although  this  type  orecaiFold  is  not 
specifically  addressed  in  the  existing 
standard,  it  is  covered  by  the  existing 
general  provisions.  The  following  are 
new  provisions  ttiat  address  concerns 
not  presently  covered  by  the  existing 
standard.  These  new  provisions  would 
be  essentially  the  same  as  existing  ANSI 
AlO.8-1977,  paragraph  22,  except  the 
specifications  contained  in  that 
standard  would  be  replaced  by 
proposed  paragraph  { 192e.4Sl(a]. 

Paragraph  (r)(l)  woidd  aflow  only  one 
platform  between  vertica!  picknps,  in 
order  to  minimize  the  danger  of 
overloading  the  aystem.  For  die  same 
reason,  only  two  platforms  wonid  be 
allowed  on  the  entire  system. 

Paragraph  {rK2)  would  require  the 
platforms  to  be  equipped  with  hook- 
shaped  stops  on  ea<*  end  to  |>revent  the 
platform  from  fafliiig  shodd  one  of  the 
two  horizontal  support  ropes  break. 

Paragraph  (r){3)  wonld  prohibit  the 
horizontal  support  ropes  from  being 
made  so  taut  that  use  of  the  platform 
could  cause  them  to  break. 

Paragraph  (rK4)  would  reqaire  each 
horizontal  wire  rope  support  to  be 
continuous  and  unspliced. 


Paragraph  1926.452(s) 
scaffolds 


Float  (ship) 


Paragraphs  (s}(l).  (8)(2).  and  (8)(3] 
would  require  the  scaffold  to  consist  of 
at  least  two  bearers  with  six  inch 
projections,  securely  connected  to  the 
platform.  Rope  connections  must  be 
such  that  they  will  not  slip  nor  cause  the 
platform  to  tip  or  fall.  If  two  n^jes  are 
used,  they  shall  be  slung  under  the 
scaffold  and  up  to  the  supports.  These 


requirements  are  essentially  the  same  as 
are  requn«d  by  E  J  1926.451tw)  (3)  and 
(5). 

The  following  existing  provisions 
would  not  be  carried  forwani  in  this 
paragraph  as  specific  provisions  for 
float  scaffolds  because  the  topica  they 
address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Ejiakig  psagrepti 


J1926.451(w)(1).. 


i  1926.451(wK2).._ 
i  1926.451(«»X4) ... 
i  1926  451(w)(5).... 

81926.451(wM6).... 


Proposed  paragraph 


f  1926  451(a)(1). 

f  »«26.«5t(dX2> 
f  1926.«51(aK1) 
i  1926.451(eK7)iig 
i  1926  451(a)(2Xi*). 

1 1B26  451(d)(4) 
i  1926.451(e) 


Paragraph  1926.45^t)    Interior  hung 
scaffolds. 

Paragraph  (tKl)  would  require  that 
scaffolds  be  suspended  only  from  the 
roof  structure  or  other  structural 
members  such  as  ceiling  beams,  llus  is 
the  sane  requirement  as  existing  rule  E 
§  ig26.451(r)(l). 

Paragraph  (tX2)  would  requfre  that  the 
supporting  members  be  inspected  and 
checked  ba  strength  before  the  scaffold 
is  erected.  Such  points  of  sopport  cannot 
be  assumed  to  be  sbtx^  enough  to 
support  a  scaffold  8hM;e  they  may  be 
already  loaded  to  their  capacity  or  they 
may  have  detcaiorBted  over  time. 

Paragraph  (tK3J  would  delete  the 
specific  connection  requirements  of  E 
§  1926.451{r)(2),  Miiich  OSHA  beKeves 
are  obsolete,  and  specifies  what  OSHA 
considers  to  be  current  safe  practices. 
The  strength  requirement  of  E 
9  1926.4Sl(r)(2)  would  be  covered  by 
§  1926.451(ap). 

The  foUtnving  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
interior  hung  scaffolds  because  the 
topics  they  address  would  be  covered 
by  the  proposed  general  rules  as 
indicated: 


€iMing  pwairaph 

Proposed  paragraph 

}  1926.451(r)(2) 

1 1 926.45  tiaUZ) 

»  1«28.4S1W(3) 

J  1 926,461  (rH4).. „ 

|1926.451(r)(5) ...._ 

i  1UB.«anO) 
f  «B2«.46naM1) 
{ 1826.461<«X1) 
S  1«26.4S1(e) 

Paragraph  1928.452fuJ    Needle  beam 
scaffolds. 

The  followmg  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 


correspondatg  requirement  in  the 
existing  paragraphs  listed: 


{1926  4KM(<I- 
S192S4S2(uM9 

}igae«s2iuN4) 


l«a».4S«MO) 

f  1926  4SHM  (2)  and  m 
fig»4StM(4) 


Paragraph  («X3)  would  reqaire  that 
support  ropes  be  securely  attached  to 
the  needle  baaass.  This  is  a  change  frtNn 
E  §  192ft.4Sl^K3).  which  requires  all 
attachments  to  be  eifcer  a  scafiiDld  hili^ 
knot  or  eye  splice.  The  »'r'«*''^  rule  it 
believed  by  OSHA  to  be  tooTcstrictive 
as  other  knots  and  means  of  attachment, 
such  as  wire  rope  clips,  can  also 
adequately  support  the  scafidd. 

Paragraph  (bM^  would  require 
platform  units  to  be  bolted  to  the  needle 
beam<  or  eqiuvalent  means  of 
attachment  used  such  as  nails,  to 
prevent  the  displacement  of  the  units. 
This  is  a  darifioation  of  E 
S  1926.4Sl(p)(8}  which  only  requires  that 
planks  be  seemed  against  slipping. 
Under  the  existing  rule,  cleats  and 
overiiang  could  be  used  to  secure  the 
units.  However,  OSHA  does  not  believe 
that  cleats  or  overhang  ue  adequate 
measures  to  secure  platform  units  on 
needle  beam  acaSolds. 

Paragraph  1S26.4S2(t)    Mvlti-level 
suspended  scaffolds 

Although  these  types  of  scaffolds  are 
not  specifically  addressed  in  die  existing 
standard,  tfaey  are  covered  by  the 
existing  general  reqoirenents.  These 
scaffolds  are  suspended  scaffolds  with 
more  than  one  woridng  level.  The 
following  provisions  address  concerns 
not  presently  covered  by  the  existing 
standard. 

Paragraph  (v)(l)  would  require 
independent  support  lines  in  addition  to 
the  regular  support  ropes.  Hiese 
additional  lines  would  support  the 
scaffold  and  prevent  collapse  in  the 
event  of  primary  support  line  failure. 
The  reasons  for  requiring  these  lines  are 
given  in  die  discussion  for  paragraph 
S  1926.451(e)  which  covers  fall 
protection.  Because  the  primary  support 
lines  could  fail  anywhere  between  the 
scaffold  and  their  point  of  anchorage 
(the  anchon^  itself  could  fsil], 
paragraph  (vK2)  wonld  prohibit 
attaching  independent  support  Unes  and 
suspension  ropes  to  the  same  ancbtn^ge 
point.  Paragraph  (v)(3)  would  prohibit 
platforms  from  being  supported  by  any 
other  platform(s).  TTiis  provision  would 
protect  against  platform  overloading  by 
requiring  each  platform  to  be  attached 
to  the  supporting  stirrups  or  hangers. 
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Paragraph  1926.452fwJ    Mobile 
scaffolds. 

This  section  would  consolidate  and 
clarify  the  provisions  of  E  §  1926.451  (e) 
and  9  1910.29  of  the  general  industry 
standards.  This  paragraph  would  apply 
to  all  mobile  scaffolds  and  not  just  to 
those  which  are  manually  propelled. 

The  following  table  lists  the  proposed 
paragraphs  which  would  not  be 
substantively  changed  from  the 
corresponding  requirements  in  the 
existing  paragraphs  hsted: 


1 1926.452(w)(1 )..... 

1 1926.452(wH1)<0 
1 1826.452(wK1Hii). 

1 1926.452(wMZ) 

f  192e.4S2(wK5)..... 
1 1926.452(wK6).... 


ExislNiy  paragraph 


(1926.451(6X3). 

1 1926.451  (6K9) 
{1 926.451  (aHg) 
{1926.4S1(aM9) 
(1926.4S1(eM2) 
f  1B26.451(aN6) 
t1 926.451  (eMT) 


Paragraph  (w)(3]  is  essentially  the 
same  as  E  S  1928.451(e)(6)  which 
requires  that  propelling  forces  be 
applied  as  close  to  the  base  as  possible. 
However,  the  proposal  would  limit  the 
height  at  which  the  force  could  be 
applied  to  five  feet  to  minimize 
overturning  forces. 

Paragraph  (w)(4)  is  a  new  provision 
and  would  eliminate  the  use  of  winches, 
forklifts,  trucks,  or  other  motor  vehicles 
to  move  scaffolds  which  are  not 
designed  to  be  moved  by  such 
propulsion  systems. 

Paragraph  (w)(6)(iv)  is  a  new 
provision  and  would  require  the 
propelling  force  be  applied  directly  to 
the  wheels  (not  to  the  frame)  when 
power  systems  are  used  to  propel 
scaffolds,  and  would  limit  the  speed  of 
the  scaffold  to  two  feet  per  second.  This 
provision  is  to  protect  against  a  scaffold 
toppling  over  should  it  strike  an  object. 

Paragraph  (w)(6)(v)  is  a  new  provision 
and  would  prohibit  employees  from 
riding  on  any  part  of  a  moving  scaffold 
which  extends  outward  beyond  the 
wheels,  casters,  or  other  support. 

Paragraph  (w)(7)  would  require 
scaffold  platforms  not  to  extend 
outward  past  the  base  supports  of  the 
scaffold.  This  provision  would  eliminate 
dangerous  eccentric  loading  on  the 
scaffold  frame  which  could  cause  the 
scaffold  to  tip  over.  However,  if 
stabilizing  means  such  as  outrigger 
supports  are  used,  then  the  platform 
may  extend  outside  the  normal  base 
points  of  support. 

Paragraph  {w)(8)  would  require  that 
screw  jacks  or  equivalent  means  be 
used  to  level  mobile  scaffolds  when  they 
are  set  up  for  stationary  use.  This  would 
be  a  specific  way  of  complying  with 
§  192a451(b)(15)  of  the  proposed  general 
rules  requiring  Tirm,  level  foundations. 


Paragraph  {w)(9)  would  be  new 
paragraph  and  would  require  caster  and 
wheel  stems  to  be  secured  to  scaffold 
frames  to  prevent  them  from  falling  out 
at  any  time. 

The  following  existing  provisions 
would  not  be  carried  forward  in  this 
paragraph  as  specific  provisions  for 
mobile  scaffolds  because  the  topics  they 
address  would  be  covered  by  the 
proposed  general  rules  as  indicated: 


Existing  paragraph 

J1926.451{eM1) 

J  1926.451(0X2) 

J  1926.451  (e)(4) 

§  1926.451(e)(5) 

i  1926.451(e)(8) 

f  1926.451(e)(IO) 


Proposed  paragraph 


}1926.451(b)(14) 
}  1926  451(a)(1), 

{  1926.452(w)(2) 
51926.451(b)(1) 
9  1926.451(c)(1).  (c)(2),  (c)(3) 
5l926  451(b)(15),        (b)(16), 

}  1926  452(w)(2) 
S1926.4S1(e) 


The  coverage  of  general  industry 
provision  E  S  1910,29,  Manually 
propelled  mobile  ladder  stands  and 
scaffolds  (Towers),  which  is  currently 
applicable  to  construction  activities, 
would  be  replaced  by  the  proposed 
provisions  contained  in  §  1928.451  (a), 
(b).  (c),  (d).  (e).  and  §  1926.452(w).  Those 
elements  of  E  §  1926.1910.29  which  apply 
to  construction,  and  which  are 
incorporated  into  the  proposal,  have 
been  identified  and  discussed  above. 

Elevating  and  rotating  work 
platforms.  Existing  paragraph  E 
S  1926.451(f),  Elevating  and  rotating 
work  platforms,  is  proposed  to  be 
deleted  in  its  entirety  as  it  is  redundant 
of  the  provisions  contained  in  E 
§  1926.556. 


Section  1926.460 
requirements. 


Training 


This  section  would  be  in  addition  to 
the  training  requirements  of  E  §  1928.21. 
however,  the  provisions  may  be  cited 
only  when  one  or  more  citations  are 
issued  under  the  other  provisions  of 
Subpart  L.  This  section  clarifies  the 
types  of  hazards  to  be  addressed  in  all 
training  programs  given  to  employees 
working  on  scaffolds.  Paragraphs  (a), 
(b),  and  (c)  would  specify  who  must  get 
what  training,  and  paragraph  (d)  would 
specify  how  often  training  must  be 
conducted.  Scaffolds  are  only  safe  when 
they  are  designed,  built,  located,  and 
used  properly.  These  goals  are  most 
effectively  achieved  by  proper  training. 
This  section  contains  requirements  as  to 
how  the  requisite  training  should  be 
performed,  however,  it  would  not 
specify  the  details  of  the  training 
program.  Instead,  it  would  require 
employees  to  be  instructed  in  the  proper 
way  to  build,  use,  place,  and  maintain 
scaffolds  in  order  to  minimize  the 
hazards  involved  when  building, 
operating,  or  working  on  scaffolds.  In 


this  way,  the  section  would  provide 
flexibility  for  the  employer  in  designing 
the  training  program. 

The  proposal  would  require  that 
training  be  provided  for  each  employee 
as  necessary.  OSHA  requests  comments 
on  the  frequency  of  training  in  Issue 
Number  15.  i 

Appendix  A  to  Subpart  L — Scaffold 
specifications 

As  explained  in  the  discussion  for 
proposed  §  1928.451(a),  Capacity, 
Appendix  A  is  a  non-mandatory  set  of 
guidelines  and  tables  provided  to  assist 
employers  in  complying  with  the 
requirements  of  §  1928/451(a).  While 
these  tables  and  guidelines  are  non- 
mandatory,  a  scaffold  will  be  deemed 
by  OSHA  to  meet  the  requirements  of 
§  1926.451(a)  if  a  contractor  uses  these 
tables  and  guidelines  to  build  and  load 
the  scaffold.  The  provisions  are 
essentially  the  same  as  found 
throughout  the  existing  standard. 
However,  if  the  employer  chooses  to 
deviate  from  any  provisions  or 
guidelines  in  the  Appendix,  or  if  the 
employer  constructs  a  component  (such 
as  joint  connection)  for  which  there  is 
no  provision  or  guideline,  then  the 
burden  is  on  the  employer  to  show 
compliance  with  paragraph 
§  1926.451(a). 

Specific  issues.  The  public  is 
specifically  requested  to  comment  on 
the  following  issues. 

1.  The  preamble  identiHes  the 
provisions  in  the  standard  which  are 
new  or  which  are  changed  from  the 
provisions  of  the  existing  standard. 
OSHA  believes  that  many  employers 
are  already  following  many  of  these 
revised  provisions.  However,  OSHA  will 
evaluate,  on  the  basis  of  all  the  evidence 
submitted  to  the  public  record,  the  likely 
effectiveness  of  the  proposed  revised 
and  new  provisions  and  will  include  in 
the  final  rule  only  those  revised  and 
new  requirements  for  which  a 
significant  reduction  in  the  risk  of 
incurring  injuries  or  fatalities  would  be 
supported  by  the  final  record.  Hence, 
the  following  issues  are  raised: 

(a)  Public  comment  is  requested  on 
the  current  level  of  practice  which  meets 
the  requirements  of  the  proposed 
changes; 

(b)  Public  comment  is  requested  on 
the  practicaUty  and  feasibility  of  the 
proposed  changes,  and  whether 
implementation  of  the  proposed  changes 
will  reduce  the  occurrence  or  severity  of 
accidents: 

(c)  Pubhc  comment  is  requested  on  the 
amount  of  any  costs  or  savings  which 
have  not  been  identified  by  OSHA  (see 
Section  IV  of  this  preamble — 
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Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis)  which  might  result  from  the 
proposed  changes; 

(d)  Public  comment  is  requested  on 
the  availability  and  content  of  accident 
reports  which  indicate  that  the  proposal 
does  not  properiy  address  scaffold 
hazards. 

2.  Is  there  a  need  for  OSHA  to 
regulate  the  use  of  electric  welding 
equipment  on  suspended  scaffolds? 
Should  OaiA  adopt  tfie  following  rules 
which  are  presently  being  developed 
and  evaluated  by  the  ANSI  AlO.8 
Scaffold  Committee? 

To  reduce  the  possibility  of  the 
welding  current  arcing  through  the  wire 
rope  when  welding  from  suspended 
scaffolds,  the  foliowing  precautions 
shall  be  taken: 

(a)  Use  a  suitable  insulated  diimble  to 
attach  each  wire  rope  to  its  han^g 
support  (such  as  a  cornice  hot*  or 
outrigger).  Insulate  extra  rope  from 
grounding. 

(b)  Cover  tbe  suspension  wire  rope 
with  insulating  material  approximately 
four  to  five  feet  above  the  hoist  and 
below  the  hoist  extending  downward 
sufficiently  to  insulate  the  tail  line  from 
the  unit.  Tlie  portion  of  the  tail  line  that 
hangs  free  below  the  unit  must  be 
guided  and/or  retained  sudi  that  it  does 
not  become  grounded. 

Place  Doo-condncting  iosulating 
material  under  wire  rope  so  that  it  does 
not  come  in  contact  with  ground. 

(c)  Cover  each  hoist  with  protective 
covers  made  from  insulating  material. 

(d)  Connect  a  grounding  conductor 
from  the  unit  to  the  structure.  The  size  of 
this  conductor  must  be  equal  to  or 
greater  than  the  size  of  the  welding 
machine  grounding  lead  and  shall  be  a 
secondary  conductor  and  must  not  be  in 
series  with  the  primary  conductor 
between  the  welder  and  the  work  piece. 

(e)  If  unit  grotmding  lead  is 
disconnected  at  any  time,  welding 
machine  shall  be  turned  off. 

(f)  At  no  time  shall  active  welding  rod 
or  uninsulated  welding  lead  be  allowed 
to  contact  the  stage  or  its  supporting 
system. 

3.  Should  OSHA  develop  rules 
prohibiting  the  use  of  cranes,  derricks, 
forklifts,  front-end  loaders,  and  similar 
pieces  of  equipment  for  the  support  of 
sca^old  platforms?  If  such  rules  should 
be  developed,  what  pieces  of  equipment 
should  be  prohibited  and  what  other 
related  rules,  if  any,  are  necessary? 
Comments  should  include  appropriate 
injury  and  cost  data. 

4.  Existing  rule  S  1926451{e)(7)(ii) 
requires  manually-propelled  mobile 
scaffolds  to  be  not  more  than  twice  as 
high  as  they  are  wide  when  employees 


ride  on  them.  Proposed  rule 
S  1926.452(w)  extends  this  rule  to  cover 
both  manually-propelled  and  motor- 
propelled  mobile  scaffolds.  Should 
OSHA  raise  the  current  2  to  1  ratio  to  3 
to  1  or  higher  on  those  systems  which 
are  built  with  a  lower  center-of-gravity. 
If  this  change  is  made,  what  limitatioas 
are  apprc^ate? 

5.  Should  OSHA  require  all  platform 
units  (planks,  decks,  etc.)  to  have  their 
capacities  or  grades  marked  on  them? 
Arguments  in  favor  of  this  are  that  such 
marks  could  help  prevent  the  use  of 
inferior  ^-ades  of  plank  in  platforms, 
and  that  they  would  aid  the  user  in 
determining  the  maximum  load  which 
can  be  placed  safely  on  the  plank  or 
other  unit.  Ai^guments  against  this  are 
that  such  marks  can  wear  ofif;  or  urats 
can  deteriorate  making  the  marics  no 
longer  valid,  and  the  absence  of  a  mark 
would  be  a  citable  violation  regardless 
of  the  strength  of  the  platform  unit  Also, 
although  such  marks  can  be  very  useful 
in  the  construction  of  a  safe  sca^old. 
their  presence  or  absence  do  not  In 
themselves,  make  a  plank  safe  or 
unsafe. 

6.  Proposed  paragraph 

§  1926.451(d){ll)  would  prohibit  work  on 
scaffolds  during  storms  or  when  wind 
speeds  exceed  40  mph.  unless  body  belts 
are  worn  or  wind  screens  erected. 
Comment  is  requested  on  the  40  mph 
limit,  and  on  how  to  measure  the 
windspeed.  Recommendations  on 
windspeed  measurement  range  from 
monitoring  hourly  radio  weather  reports 
to  placing  anemometers  on  every 
scaffold.  OSHA  also  soHdte  ccnnments 
on  other  methods  that  might  be  used  to 
provide  employee  safety  in  hi^  winds. 

7.  Existing  rule  i  192&451(iK9)  and 
proposed  rule  1 1026.452(pK5)  require 
two-point  adjustable  suspension 
scaffolds  to  be  secured  to  prevent 
swaying.  Should  OSHA  extend  diis  rule 
to  cover  all  suspended  scaffolds? 

8.  Should  proposed  rule 

S  1926.451(e)(1).  which  provides  that  fall 
protection  is  not  required  for  employees 
performing  scaSbld  erection  and 
dismantling  operations,  apply  only  to 
supported  scaffolds?  Such  scaffolds 
often  do  not  have  a  convenient  or 
feasible  place  to  which  body  belt/ 
harness  systems  can  be  attached. 
However,  suspended  scaffolds  are  often 
located  such  that  droplines  can  be 
conveniently  used  and.  therefore, 
employees  could  be  tied  off. 

9.  With  respect  to  pump-jack 
scaffolds: 

(a)  Should  OSHA  require  mending 
plates  on  all  spliced  wood  poles? 

(b)  Should  the  bottom  brace 
requirement  for  poles  be  deleted  (see 
proposed  rule  S  1928.452{j)(2))? 


10.  Existing  rule  1 1926.451(kK7) 
requires  the  supporting  rope  for  sin^e- 
point  adjustable  suspension  scaffolds  to 
be  vertical  The  proposed  rule. 

S  1926.452(i)(2).  would  allow  an 
exception  when  the  scaffold  is  used  on 
the  outside  of  a  dometype  or  slanted 
structure.  Should  some  deviation  from 
vertical  be  allowed  when  suspending  a 
scaffold  under  a  curved  smf ace?  If  yes. 
what  should  be  the  maximum  an^e 
permitted,  and  what  other  conditions,  if 
any.  should  be  specified? 

11.  A  recent  Bnreaa  of  Labor 
Statistics'  study  indicates  Aat  of  all 
injuries  tvfaicii  result  from  Mis.  a  high 
percentage  involve  falling  bam  die  five 
to  10  foot  level  (Ex.  IZSH.  la  addition,  a 
high  peroentage  of  £slls  occur  while  the 
employees  were  on  scaffolds  (Ex.  12:9). 
In  light  of  this  inforoHtion.  should  the  10 
foot  maximum  height  allowed  without 
fall  protection  be  diaaged  to  some  other 
linut?  If  so.  why.  and  what  should  the 
new  limit  be? 

12.  Should  OSHA  adopt  the  existing 
ANSI  standard.  AlO.8-1977,  paragraph 
3.3.  which  specifies  that  guanlrails  on  all 
scaffolds  be  installed  tw  less  than  36 
inches  above  the  work  platform? 
Existing  OSHA  regulation 

§  192e.451(a}(5)  et  al.  specifies  that 
guardrails  be  ".  .  .  approximately  42 
inches  high  .  .  .  ."  which  has  been 
interpreted  by  OSHA  to  mean  a  range  of 
39  inches  to  45  inches  above  the  work 
platfonn.  For  the  reasons  discussed  in 
the  Summary  and  Explanation  section  of 
this  preamble,  the  proposed  standard 
would  set  die  range  of  acceptable 
guardrail  hei^t  at  38  inches  to  45  inches 
for  supported  scaffolds,  and  would 
allow  36-inch  high  gundrails  only  for 
certain  types  of  suspended  scaffolds. 
The  ANSI  A10.8  subcommittee  on 
scaffolds  considers  the  38-«id)  lower 
limit  to  address  adequately  die  hazard 
of  falling  from  all  types  of  scaffolds. 
This  position  is  sfrongly  sapported  by 
the  Scaffold  Industry  Association  (SLA). 
Their  conclusions  are  based  on  the 
argument  diat  OSHA's  existing  and 
proposed  rules  are  based  on  studies 
(Exs.  9  and  10)  which  evaluated  proper 
guardrail  height  for  permanent 
structures,  large  areas  where  crowd 
control  is  important  and  areas  where 
high  body  speeds  and  momentum 
commonly  are  generated.  These 
conditions,  it  is  argued,  do  not  exist  on 
scaffolds  and,  therefore,  the  OSHA 
regulations  are  too  restrictive  and  not 
appropriate  for  scaffold  work.  The  SIA's 
conclusion  is  that  a  lower  hmit  of  36 
inches  on  scaffolds  is  as  effective  as  a 
lower  limit  of  39  inches  for  permanent 
and  large  area  structures.  In  addition, 
industry  representatives  state  that  no 
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accident  statistics,  nor  other  field 
studies,  indicate  any  problem  caused  by 
the  current  industry  practice  of  using  36- 
inch  high  guardrails.  Comment  is 
requested  on  the  effectiveness  and  cost 
savings  of  a  38-inch  lower  limit  for 
guardrail  height,  and  whether  requiring 
a  higher  limit  would  present  feasibility 
problems. 

13.  Should  OSHA  accept  crossbracing 
on  the  intermediate  levels  of  built-up 
scaffolds  as  an  alternative  to  the 
existing  and  proposed  rules  requiring 
guardrail  systems  on  such  levels?  Are 
crossbraces  as  effective  in  providing  fall 
protection  as  conventional  guardrail 
systems?  The  existing  and  proposed 
OSHA  rules  do  not  recognize 
crossbracing  as  an  effective  guardrail- 
type  system  for  preventing  falls. 
However,  the  SIA  and  other  interested 
groups  support  the  contention  that 
witMn  limits,  crossbracing  can 
effectively  perform  as  a  guardrail-type 
system.  Their  position  is  that  depending 
on  the  height  of  the  cross  point  of  the 
braces,  crossbracing  can  effectively 
serve  as  a  toprail,  midrail,  or  in  some 
situations,  as  both  toprail  and  midrail. 
This  position  is  supported  to  a  degree  by 
a  study  conducted  by  the  University  of 
Michigan  (Ex.  10:37).  However,  an 
earlier  study,  also  conducted  by  the 
University  of  Michigan  (Ex.  6:143), 
provides  no  support  for  this  concept. 

The  industry  position  that 
crossbracing  can  be  as  effective  as 
guardrails  is  based  on  views  similar  to 
those  discussed  in  Issue  Number  12 
above.  Industry  argues  that  the  studies 
on  which  the  requirements  for  guardrail 
systems  are  based  do  not  properly 
reflect  actual  field  conditions  or 
accident  statistics.  For  example,  the 
Michigan  study  (Ex.  6)  states  there 
should  be  no  opening  in  a  guardrail  or 
crossbrace  system  that  would  allow 
passage  of  a  19-inch  sphere  (19  inches  is 
slightly  less  than  the  shoulder  width  of 
the  95th  percentile  U.S.  adult  male 
population).  The  industry  position  is  that 
it  is  not  a  fair  representative  to  equate  a 
human  body  with  a  19-inch  sphere. 

The  specific  provisions  suggested  by 
industry  representatives  for  adoption  by 
OSHA  are  as  follows: 

(a)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lieu  of  a 
midrail  provided  the  crossing  point  of 
the  two  braces  is  at  or  between  31 
inches  and  20  inches  above  the  work 
surface. 

(b)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lieu  of  midrails 
and  toprails  provided  the  cross  point  of 
the  two  braces  is  at  or  between  48 
inches  and  30  inches  above  the  work 
surface,  and  the  end  points  at  each 


upright  are  not  more  than  54  inches 
apart. 

(c)  Crossbracing  may  not  be  used  in 
lieu  of  either  a  toprail  or  midrail  on  the 
top  level  of  any  supported  scaffold. 

The  following  have  also  been 
suggested  as  appropriate  provisions: 

(a)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lieu  of  a  toprail 
provided  the  crossing  point  of  the  two 
braces  is  at  or  between  39  inches  and  49 
inches  above  the  work  surface,  and  the 
end  points  at  each  upright  are  not  more 
than  54  inches  apart. 

(b)  Crossbracing  on  supported 
scaffolds  may  be  used  in  lieu  of  midrails 
provided  the  crossing  point  of  the  two 
braces  is  at  or  between  30  inches  and  20 
inches  above  the  work  surface. 

(c)  Crossbracing  may  not  be  used  in 
lieu  of  either  a  toprail  or  midrail  on  the 
top  level  of  any  supported  scaffold. 

(d)  Crossbracing  on  supported 
scaffolds  may  not  be  used  in  lieu  of  both 
a  toprail  and  midrail  on  the  same 
scaffold  level  at  the  same  time. 

Comments  and  data  reflecting 
engineering  analyses  and  actual 
experience  in  the  use  of  crossbracing 
are  requested  on  the  effectiveness  of 
crossbracing  when  used  in  lieu  of 
toprails,  midrails,  or  both. 

14.  Should  OSHA  adopt  a  provision 
that  would  require  mobile  scaffolds  to 
be  moved  only  along  their  longitudinal 
axis  while  employees  are  riding  on 
them?  This  provision,  recommended  by 
the  ACCSH,  is  intended  to  maximize 
scaffold  stability  during  movement,  as 
tipping  is  most  likely  to  occur  when 
scaffolds  are  moved  along  their 
transverse  axis. 

15.  Proposed  rule  §  1926.460(d)  would 
require  training  and  retraining  as 
necessary  for  all  employees  using 
scaffolds.  Public  comment  is  requested 
on  whether  a  more  specific  requirement 
or  a  less  specific  requirement  such  as 
that  found  in  existing  §  1926.21,  would 
be  appropriate.  OSHA  intends  to 
include  in  the  final  rule  only  those 
training  requirements  for  which  a 
significant  reduction  in  the  risk  of 
incurring  injuries  or  fatalities  would  be 
supported  in  the  final  record. 

Public  comment  is  also  requested  on 
what  training  programs  are  currently 
available,  who  is  providing  them,  and 
their  cost.  To  the  extent  possible, 
examples  of  both  adequate  and 
inadequate  training  programs  should  be 
provided,  with  examples  of  how 
inadequate  training  may  have 
contributed  to  unsafe  conditions. 

Companies,  unions,  trade 
associations,  and  other  organizations 
conducting  training  programs  also  are 
encouraged  to  submit  data  concerning 
the  safety  records  of  employees  who 


have  undergone  training.  For  example, 
have  companies  which  have  instituted 
training  programs  experienced  a 
decrease  in  accidents  compared  to  the 
situation  existing  before  training  was 
started? 

Information  concerning  the  costs  of 
training  and  how  such  costs  may  be 
offset  by  more  efficient  and/or  safe 
operations  is  also  requested.  Although 
OSHA  believes  safety  training  is 
necessary  and  beneficial,  comments 
have  been  received  that  raise  the 
following  concerns: 

What  level  of  specificity  should 
OSHA  require  in  a  training  program? 
What  are  the  necessary  elements  of  a 
training  program?  Can  the  more  general 
training  requirements  contained  in 
§  1926.21  be  effective  in  providing 
employees  with  adequate  training  or  are 
the  more  specific  requirements  in  this 
proposal  necessary? 

Do  employers  or  employees  believe 
that  training  is  too  costly  for  the  benefits 
it  yields?  If  OSHA  should  not  require 
training  at  all,  is  there  a  basis  for 
predicting  if  training  efforts  will 
decrease,  increase,  or  itay  at  present 
levels?  Would  employers,  employees,  or 
other  interested  parties  support  the 
omission  of  the  training  requirement 
proposed  for  this  subpart?  Do  data, 
eyewitness,  and  anecdotal  evidence 
exist  which  may  constitute  support  for 
OSHA's  not  requiring  training? 

Comments  are  also  requested  on 
whether  or  not  training  should  be 
required  to  be  provided  in  specific 
sessions  devoted  to  an  overall  view  of 
safety  issues  likely  to  be  encountered,  or 
are  on-the-job  sessions,  limited  to 
isolated  safety  concerns  as  they  are 
encountered,  sufficient  to  insure  safety? 

In  addition,  OSHA  requests  comments 
on  whether  compliance  with  these 
proposed  training  requirements  could  be 
practicably  accomplished  without 
keeping  records.  Do  these  proposed 
training  requirements,  as  written, 
impose  an  implicit  recordkeeping 
burden  on  employers?  Data  on  the  cost 
and  time  necessary  for  keeping  training 
records,  if  any,  are  requested. 

16.  Proposed  rule  §  lfl26.451  (d)(3) 
would  require  scaffolds  and  scaffold 
components  to  be  inspected  for  visible 
defects  prior  to  each  workshift  and  after 
any  occurrence  which  could  affect  a 
scaffold's  structural  integrity.  Public 
comment  is  requested  on  whether  or  not 
the  daily  period  of  time  is  appropriate  or 
if  some  lesser  or  greater  period  should 
be  required. 

17.  Should  OSHA  specify  a  minimum 
slippage  capacity  of  4,000  pounds  and  a 
minimum  breakage  capacity  of  16,000 
pounds  for  couplers  used  on  tube  and 
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coupler  type  scaffolds?  Industry 
proponents  argue  that  such  a  rule  is 
necessary  to  assure  proper  scaffold 
strength. 

18.  The  proposed  requirements  do  not 
limit  the  height  at  which  single-point 
adjustable  suspension  scaffolds  and 
two-point  adjustable  suspension 
scaffolds  may  be  used.  Should  OSHA 
limit  the  height  at  which  those  scaffolds 
may  be  used?  If  so,  what  should  this 
height  be,  and  why? 

19.  Some  single-point  adjustable 
suspension  scaffolds  which  are 
currently  in  use  have  two  separate  lines 
(one  serves  as  an  independent  support 
line)  attached  to  two  separate  anchor 
points:  however,  both  lines  are 
connected  to  a  single  point  on  the  body 
support  system.  A  failure  of  this  single 
body  support  mechanism,  or  body 
support  system,  could  result  in  an 
uncontrolled  fall  for  the  employee. 
Should  OSHA  permit  the  use  of  such  a 
system  in  which  the  lifeline  and  support 
line  connect  to  a  single  mechanism  or 
body  support  system?  If  so,  what  criteria 
should  be  used  to  assure  the  reliability 
of  the  single  mechanism  or  body  support 
system  to  prevent  failures?  What  has 
been  the  experience  with  this  type  of 
system? 

20.  Should  OSHA  prohibit  or  regulate 
the  use  of  stilts?  Proponents  for  such  a 
rule  should  include  accident  data  in 
their  comments.  If  stilts  should  be 
allowed,  comments  are  requested  on 
appropriate  regulations,  if  any, 
regarding  their  construction,  use,  fall 
protection  (i.e.,  higher  guardrails),  floor 
conditions  (i.e.,  level,  no  holes,  no 
debris),  and  other  necessary 
considerations. 

21.  Existing  rule  §  1926.451(a)(7)  and 
proposed  rule  §  1926.451(a)(1),  require 
scaffolds  to  be  capable  of  supporting, 
without  failure,  at  least  four  times  the 
maximum  intended  load.  OSHA 
recognizes  that  field  testing  of  scaffolds 
and  scaffold  components  with  loads  four 
times  greater  than  the  maximum 
intended  load  could  permanently 
damage  and  render  useless  the  item 
being  tested.  Public  comment  is 
requested  on  appropriate  field  test 
procedures  or  certifications  for 
determining  the  capacity  of  scaffolds 
and  scaffold  components  such  as  planks 
and  ropes. 

22.  Existing  rule  §  1926.451(y)(4)(iii) 
and  proposed  rule  §  1926.462(j)(2) 
require  pumpjack  scaffolds  to  be 
equipped  with  braces  at  the  top  and 
bottom,  and  at  other  points  as 
necessary.  Public  comment  is  requested 
on  whether  or  not  the  bottom  brace 
should  be  required  at  all  times. 
Comments  should  include  appropriate 
engineering,  cost,  and  injury  data,  and 


should  address  the  type  of  surface  the 
scaffold  is  on  (i.e.,  sloping,  level,  soft 
ground,  concrete,  etc.). 

23.  Paragraph  l.(b)  of  Appendix  A 
requires  wood  scaffold  planks  to  be 
selected  using  the  grading  rules 
established  by  a  recognized 
independent  inspection  agency  for  the 
species  of  wood  used.  Public  comment  is 
requested  on  whether  or  not  a  more 
specific  requirement  should  be  stated, 
and.  if  so,  what  should  that  requirement 
be? 

24.  Existing  paragraphs  E  §  1926.451 
(b)(16).  (c)(4).  (c)(5).  (d)(9).  and  (g)(3) 
require  specified  types  of  scaffolds  to  be 
designed  by  an  engineer  when  the 
scaffold  to  be  built  will  exceed  the  limits 
set  forth  in  existing  Tables  L-4  through 
L-13.  Proposed  rules  §  1926.451(b)(18)(i) 
and  §  1926.452  (a)(10).  (b)(10).  (c)(6).  and 
(i)(8)  also  require  specified  components 
and  scaffold  types  to  be  designed  by  an 
engineer  when  proposed  Appendix  A  is 
not  followed.  However,  there  may  be 
situations  in  which  Appendix  A  could 
be  safely  modified  by  qualified  persons 
other  than  registered  professional 
engineers.  A  qualified  person  may  be 
able  to  safely  modify  the  Appendix  A 
requirements  for  certain  sca^olds,  for 
example,  tube  and  coupler  sca^olds  less 
than  125  feet  in  height.  Are  there 
situations  in  which  scaffolds  not  built  or 
loaded  in  accordance  with  Appendix  A 
could  be  safely  designed  by  a  qualified 
person  rather  than  an  engineer?  Are 
there  situations  in  which  only  an 
engineer  will  be  able  to  safely  modify 
Appendix  A?  Also,  while  the  existing 
tables  and  proposed  Appendix  A 
specify  the  minimum  size  for  many 
components,  neither  standard  sets  forth 
guidelines  for  every  component  used  on 
scaffolds  such  as,  but  not  limited  to. 
base  plates,  splice  plates,  joints,  ties, 
and  braces  (the  proposed  rule,  however, 
does  specifically  require  all  such 
components  to  meet  the  4:1  capacity 
provision). 

Pubhc  comment  is  requested  on 
whether  or  not  an  engineer's  services 
are  needed  to  design  all  components  not 
presently  included  in  the  tables  and 
guidelines  of  Appendix  A.  If  not,  OSHA 
requests  information  on  the  additional 
criteria  which  should  be  added  to 
Appendix  A  in  order  to  provide 
complete  tables  and  guidelines. 

In  addition,  OSHA  requests  public 
comment  on  whether  or  not  there  are 
other  types  of  scaffolds,  or  conditions 
(such  as  evaluating  the  support  system 
for  interior  hung  scaffolds),  in  addition 
to  those  already  covered,  where  it 
would  be  appropriate  to  require  the 
services  of  an  engineer.  If  the  services  of 
an  engineer  are  not  necessary,  what  are 
the  training  and  experience  factors  an 


individual  must  have  before  being 
allowed  to  design  a  scaffold  system? 

25.  In  some  of  the  existing  provisions 
and  in  some  of  the  proposed  provisions, 
OSHA  uses  specific  numerical  limits  to 
define  and  clarify  the  duties  set  forth. 
For  example,  E  §  1926.451(a)(7)  and 
proposed  rule  §  1926.451(a)(1)  require 
that  scaffold  components  have  a  factor 
of  safety  of  at  least  4:1.  Other  examples 
include:  proposed  requirement 
S  1926.451(c)(7)  which  restricts  direct 
access  to  sca^olds  to  those  situations 
where  the  open  distance  between 
sca^old  and  building  is  not  more  than  14 
inches  horizontally  and  24  inches 
vertically;  and  requirement 
§  1926.451(c)(l)(iii)  which  requires  rest 
platforms  at  20-foot  maximum  intervals. 
These  and  other  limits  are  based  on 
existing  laws  and  consensus  standards, 
and  are  used  in  lieu  of  more 
performance-oriented  language  such  as 
"scaffold  components  shall  be  strong 
enough  to  properly  support  the  loads 
imposed  on  them;"  or  "direct  access 
shall  be  used  only  where  the  building 
and  the  scaffold  are  close  enough  to 
provide  safe  access;"  or  language  which 
requires  a  numerical  limit  but  then 
allows  other  configurations  which  give 
"equivalent"  protection.  OSHA  believes 
that  although  such  performance-oriented 
language  would  be  less  restrictive  on 
employers,  and  thus  give  them  more 
options  when  abating  a  hazard,  it  does 
not  always  tell  the  employer  exactly 
what  is  required  (i.e..  how  to  do 
something  "right").  On  the  other  hand, 
requiring  specific  numerical  limits  in  the 
rule  and  allowing  the  employer  to  use 
other  limits  which  the  employer  can 
show  will  provide  "equivalent" 
protection  may  respond  to  both  these 
concerns.  OSHA  believes  that  the  use  of 
specific  limits  in  certain  provisions 
(such  as  those  listed  above,  and  those 
for  guardrail  heights,  minimum  platform 
widths,  and  similar  requirements) 
provides  the  required  notice  to 
employers  as  to  how  thay  can  comply 
with  a  provision  compared  to  how 
OSHA  intends  to  enforce  the  provision. 
OSHA  believes  that  such  notice  serves 
to  inform  employees  and  employers 
about  the  proper  way  to  do  things; 
promotes  consistency  in  hazard 
abatement  at  all  worksites;  and  also 
minimizes  legal  disputes  over  the  intent 
of  a  requirement.  On  the  other  hand, 
specification  language  can  increase 
costs  without  increasing  safety, 
discourage  technical  innovation,  prevent 
the  use  of  safe  alternatives,  and  fail  to 
anticipate  the  varying  needs  and 
situations  in  the  numerous  workplaces 
covered  by  the  standard. 


I 


I 


42700 


Federal  Regirter  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Proposed  R«les 


Public  comment  is  requested  on 
whether  or  not  OSHA's  use  of 
specification  language  is  appropriate,  or 
if  it  should  be  moved  to  a  non- 
mandatory  appendix  which  could 
provide  guidance  to  employers.  If  not 
how  should  the  provisions  be  written  to 
provide  the  desired  flexibility  and  the 
required  fair  notice?  If  the  continued  use 
of  such  limits  is  appropriate,  are  the 
proposed  limits  sufficient  to  abate  the 
hazards?  Comments  should  include 
appropriate  cost  and  injury  data. 

26.  Paragraph  §  1926.451(b}(18){ii) 
requires  that  counterweights  be  made  of 
non-flowable  soUd  materials.  Should 
OSHA  also  require  that  counterweights 
be  designed  for  no  other  purpose  than  to 
counterweigh  the  system,  thereby 
prohibiting  the  use  of  construction 
materials,  such  as  concrete  masonry 
units,  rolls  of  felt,  etc.,  as 
counterweights?  Comments  should 
include  accident  and  cost  data. 

27.  Paragraph  9  1926.451  (b)(32) 
requires  manually-powered  hoists  to  be 
built  such  that  they  require  a  positive 
crank  force  to  lower  the  scaffold.  This 
would  eliminate  the  dangerous 
condition  of  "free-running"  hoists  during 
descents.  Public  conunent  is  requested 
on  the  need  for  this  requirement. 

28.  Public  comment  is  requested  on 
whether  landing  platforms  should  be 
required  at  35-foot  maximum  intervals 
as  required  by  E  5  192a.451(e)(5),  or  at 
20-foot  maximum  intervals  as  required 
by  proposed  rule  9  1928.451(c)(2)(iii). 

29.  Paragraph  9  1926.451{d)(13) 
prohibits  the  use  of  ladders  or  makeshift 
devices  to  raise  the  woriung  level  of 
employees.  Public  comment  is  requested 
on  the  need  for  this  requirement. 

rv.  Preliminaiy  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  PR  13193,  February  17, 
1981),  OSHA  has  analyzed  the  economic 
imftact  of  this  proposed  standard.  Under 
the  criteria  established  in  E.0. 12291, 
OSHA  has  determined  that  the 
promulgation  of  this  proposed  standard 
would  be  a  "minor"  action,  because  the 
expected  costs  of  full  compliance  with 
the  proposed  standard  would  be 
approximately  $2,636  million  less  in  the 
first  year  and  $7,657  million  less  each 
year  thereafter  than  full  compliance 
with  the  existing  standard. 

Affected  Industries  and  Population  at 
Risk 

The  entire  construction  industry 
would  be  affected  by  the  proposed 
changes  in  the  existing  Subpart  L  in 


view  of  the  exten«ve  use  of  scaffolds  in 
all  sectors  of  the  industry.  In  terms  of 
the  two-digit  Standard  Industrial 
Classification  (SIC)  codes,  OSHA  has 
determined  that  the  proposal  could 
potentially  affect  all  firms  in  SIC's  15, 
Building  Construction — General 
Contractors  and  Operative  Builders;  SIC 
16,  Construction  Other  Than  Building 
Construction — General  Contractors;  and 
SIC  17,  Construction — Special  Trades 
Contractors.  The  majority  of  business 
firms  classified  under  SIC  17  are 
subcontractors  to  the  general 
contractors  classified  under  SIC's  15  and 
16.  Rather  than  classifying  these  sectors 
by  their  two-digit  SIC  designations, 
OSHA  has  used  the  type  of  finished 
construction  product  as  the  basis  for 
classifying  the  construction  industry  into 
the  following  four  general  sectors: 

a.  Single-family  housing, 

b.  Residential,  except  single-family 
housing  (e.g.,  hotels,  apartments). 

c.  Non-residential  (e.g.,  commercial 
and  institutional  buildings),  and 

d.  Heavy  construction  (e.g.,  bridges, 
utilities). 

In  1977,  there  were  approximately 
456,000  individual  contractors  affected 
by  Subpart  L. 

OSHA  has  estimated  that  of  the 
approximately  4  million  construction 
workers,  3.8  million  frequently  work  on 
scaffolds.  In  fact,  of  all  the  construction 
trades,  only  roofers  and  earth  diggers  do 
not  frequently  use  some  type  of  scaffold. 
It  is  quite  likely  that  the  amount  of 
scaffold  use  would  differ  among 
different  types  of  construction  trades, 
although  there  are  no  available  data  that 
could  quantify  these  differences. 

Significance  of  Risk 

OSHA  estimated  that  the  percentage 
of  all  occupational  injuries  that  are 
injuries  in  construction  due  to  falls  from 
scaffolds  is  between  0.19  percent  and 
0.39  percent,  with  a  mean  of  0.29 
percent.  Applying  this  range  to  the 
5,956,000  occupational  injuries  reported 
in  the  1979  Occupational  Injuries  and 
Illnesses  Report  (B(.  11).  OSHA 
estimated  that  the  number  of  injuries  in 
construction  due  to  falls  from  scaffolds 
was  between  11,330  and  23,230,  with  a 
mean  of  17,275.  Of  these  injuries, 
between  5,140  and  10,545  with  a  mean  of 
7,845  were  lost  workday  injuries  and 
between  6,180  and  12,685  with  a  mean  of 
9,430  were  non-lost  workday  injuries. 
OSHA  also  estimated  that  the  number  of 
lost  workdays  in  construction  due  to 
falls  from  scaffolds  would  be  between 
92,520  and  1^,810.  with  a  mean  of 
141.210. 

In  addition,  OSHA  determined  that 
there  would  be  between  45  and  60 


yearly  fatalities  in  construction 
associated  with  falls  from  scaffolds. 

Consequently,  OSHA  concluded  that 
the  construction  injuries  and  fatalities 
due  to  falls  from  scaffolds  are 
significant  and  merit  effort  to  reduce 
their  numbers. 

Feasibility,  Benefits,  and  Costs 

OSHA  has  determined  that  the 
proposed  revision  of  Subpart  L  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  readily 
available  technology  and  equipment. 

Benefits  from  the  proposal  would 
accrue  to  those  workers  who  are  at  risk 
from  current  practices  involving 
scaffolds  in  the  construction  industry. 
OSHA  has  also  determined  that  full 
compUance  with  the  proposed  standard 
would  prevent  from  29  to  38  fatalities, 
from  8,310  to  17,190  injuries  (from  3.805 
to  7,805  of  which  would  have  been  lost 
workday  injuries  and  4,575  to  9,385 
would  have  been  non-lost  workday 
injuries),  and  from  68,490  to  140,490  lost 
workdays.  OSHA  has  determined  that 
full  compliance  with  the  existing 
standard  would  prevent  from  25  to  33 
fatalities,  from  8,155  to  16,725  injuries 
(from  3,700  to  7,590  of  which  would  have 
been  lost  workday  injuries  and  from 
4,450  to  9.135  would  have  been  non-lost 
workday  injuries),  and  from  66.000  to 
136,620  lost  workdays.  Under  conditions 
of  full  compliance,  therefore,  the 
proposed  standard  would  be  more 
protective  than  the  exiating  standard  as 
from  four  to  five  more  fatalities  would 
be  prevented,  from  225  to  465  more 
injuries  would  be  prevented  (of  which 
105  to  215  would  be  lost  workday 
injuries  and  120  to  250  would  be 
workday  injuries),  and  from  1.890  to 
3,870  fewer  workdays  would  be  lost. 

OSHA  does  not  endorse  any 
particular  estimate  for  the  value  of  an 
employee's  life.  For  illustrative 
purposes,  however,  OSHA  used  two 
methods  to  estimate  the  monetary  value 
of  the  benefits  that  would  result  from 
implementation  of  the  atandard.  The 
first  method,  known  as  the  "human 
capital"  approach,  estimates  directly  the 
foregone  earnings  and  medical  costs 
associated  with  an  occupational  injury 
or  death.  Lost  production  and  medical 
costs  to  society,  however,  are  the 
minimum  benefits  resulting  from  the 
prevention  of  an  occupational  injury. 
The  other  method  of  estimating  benefits 
is  based  on  the  willingliess-to-pay 
concept.  Willingness-to-pay  is  the 
theoretical  amount  that  the  beneficiaries 
of  a  program  would  be  willing  to  pay  in 
order  to  obtain  the  benefits  of  the 
program  or,  in  an  occupational  safety 
context,  what  a  group  Of  workers  would 
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pay  to  reduce  the  probability  of  a  death 
or  injury.  Willingness-to-pay  is  therefore 
a  more  accurate  indicator  of  the  true 
social  benefits  of  preventing  injuries  to 
workers. 

Using  the  "human  capital"  approach. 
OSHA  has  determined  that  the  annual 
monetizable  benefits  would  be  from 
$2,947  million  to  $4,437  million  greater 
from  full  compliance  with  the  proposed 
standard  than  from  full  compliance  with 
the  existing  standard.  In  present  value 
terms  (using  a  10  percent  discount  rate), 
these  potential  increases  in  monetizable 
benefits  would  be  between  $21,159 
million  and  $31,858  million  over  a  10- 
year  period. 

On  the  basis  of  the  willingness-to-pay 
concept,  OSHA  has  determined  that  the 
annual  monetizable  benefits  would  be 
from  $17.19  million  to  $24.03  million 
(using  $3.5  million  as  the  value  for 
prevented  fatality)  greater  fit)m  full 
compliance  with  the  proposed  standard 
than  from  full  compliance  with  the 
existing  standard.  In  present  value 
terms,  these  potential  increases  in 
monetizable  benefits  would  be  between 
$123,424  million  and  $172,535  million 
over  a  10-year  period. 

Using  the  baseline  of  existing  industry 
practice,  OSHA  estimated  the  costs  of 
full  compliance  with  the  proposed 
standard  to  be  $25,531  million  in  the  first 
year  and  the  annualized  costs  to  be 
$7,662  million.  The  present  value  of 
these  costs  over  the  next  10  years  would 
be  $68,228  million.  OSHA  also  estimated 
that  the  costs  of  full  compliance  with  the 
existing  standard  to  be  $28,167  million  in 
the  first  year  and  the  annualized  costs  to 
be  $15,319  million.  The  present  value  of 
these  costs  over  the  next  10  years  would 
be  $119,364  million. 

Thus,  OSHA  determined  that  the  net 
first-year  cost  savings  in  going  from  full 
compliance  with  the  existing  Subpart  L 
to  the  revised  Subpart  L  would  amount 
to  $2,636  million.  The  increase  in  labor 
costs  of  $1,755  million,  mainly 
attributable  to  the  training  requirement 
of  the  revised  standard  would  be  more 
than  offset  by  the  materials  cost  savings 
of  $4,391  million.  The  annual  cost 
savings  thereafter  would  amount  to 
$7,657  million.  The  present  value  of 
these  annual  cost  savings  over  the  next 
10  years  would  amount  to  $51,136 
million. 

Consequently,  OSHA  has  concluded 
that  full  compliance  with  the  proposed 
Subpart  L  would  provide  a  safer 
environment  at  a  lesser  cost  to  the 
industry  than  would  full  compliance 
with  the  existing  Subpart  L  and  that  the 
proposal  is,  therefore,  the  more  cost- 
effective  method  of  assuring  the  safety 
of  employees  working  on  scaffolds. 


Cost  of  Compliance  for  Other  Proposed 
OSHA  Construction  Safety  Standards 

OSHA  considered  the  economic 
impact  on  the  construction  industry  of 
this  proposed  revision  and  of  the  seven 
other  construction  standards  that  have 
been  recently  revised  and  promulgated 
or  that  are  in  the  proposed  or  final 
rulemaking  stage.  Using  the  baseline  of 
current  industry  practice,  OSHA 
estimated  that  the  annual  total  costs  of 
these  standards  would  be  about  $3.4 
million  for  Underground  Construction 
(Subpart  S),  $5.8  million  for  Crane-  or 
Derrick-Suspended  Personnel  Platforms 
(Subpart  N),  $28.7  million  for  Concrete 
and  Masonry  Construction  (Subpart  Q), 
$12.5  million  for  Ladders  and  Stairways 
(Subpart  X),  $48.0  million  for  Electrical 
Construction  (Subpart  K),  and  $85.8 
million  for  Fall  Protection  (Subpart  M), 
and  no  costs  for  Trenching  (Subpart  P). 
Using  the  baseline  of  full  compliance 
with  the  existing  standard,  OSHA 
estimated  that  the  incremental  costs  of 
these  standards  would  be  about  $2.7 
million  for  Underground  Construction, 
$2.2  million  for  Crane-  or  Derrick- 
Suspended  Personnel  Platforms,  $17.5 
million  for  Concrete  and  Masonry 
Construction,  and  $8.4  million  for 
Ladders  and  Stairways,  in  addition,  a 
cost  savings  of  $30.6  million  for 
Electrical  Construction,  $27.5  million  for 
Fall  Protection,  and  between  $11.7 
million  and  $428  million  for  Trenching  is 
estimated  for  those  revisions.  Thus,  the 
net  impact  of  these  actions  combined 
with  this  action  would  be  increased 
annualized  costs  of  $171.8  million  when 
using  a  baseline  of  current  industry 
practice  and  an  annual  cost  savings 
between  $46.6  million  and  $77.7  million 
when  using  a  baseline  of  full  compliance 
with  the  existing  standards. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-353  Stat.  1184  (5  U.S.C. 
60  et  seq.)),  the  Assistant  Secretary  has 
made  a  preliminary  assessment  of  the 
impact  of  the  proposed  standard  and 
has  concluded  that  it  would  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities.  OSHA  invites 
public  comment  concerning  tiiis 
preliminary  conclusion. 

The  important  criterion  that  governs  a 
Regulatory  Flexibility  Analysis  is 
whether  the  proposed  standard  would 
impose  significant  costs  upon  small 
entities.  "Significance"  is  determined  by 
the  impact  upon  profits,  market  share, 
and  on  the  entity's  financial  viability.  In 
particular,  the  proposed  standard's 
affect  upon  small  entities  relative  to  that 
upon  large  entities  needs  to  be 
specifically  evaluated.  That  is,  OSHA 


must  determine  whether  the  proposal 
would  have  a  relatively  greater  negative 
effect  on  small  entities  than  large 
entities,  thereby  putting  small  entities  at 
a  competitive  disadvantage,  and  if  so, 
whether  there  are  ways  to  minimize 
these  effects  without  increasing  worker 
risk. 

If  the  costs  of  compliance  for  small 
firms  are  relatively  minor  and  are 
proportional  to  the  size  of  the  firm,  then 
there  is  no  significant  differential  effect. 
In  those  cases  involving  large  absolute 
costs,  small  firms  may  have  greater 
difficulty  in  obtaining  financing,  and  in 
those  cases  involving  economies  of 
scale  in  compliance,  the  burden  on  small 
firms  will  be  greater  than  the  burden  on 
large  firms.  The  proposed  changes  to 
Subpart  L.  however,  require  minimal 
capital  expendittires  and  provide  net 
cost  savings  to  employers  in  comparison 
with  the  costs  of  compliance  under  the 
current  standard.  Furthermore,  as  its 
provisions  are  more  performance- 
oriented  than  specification-oriented, 
small  entities  can  use  the  most  cost- 
effective  methods  of  employee 
protection  best  suited  to  their  particular 
work  situations.  The  costs  of  compliance 
primarily  depend  upon  the  amount  of 
scaffold  footage  and  the  number  of 
employees,  which  typically  depend  upon 
the  scale  of  operation  of  the  entity.  In 
addition,  these  costs  would  be  a 
minimal  component  of  the  overall  cost 
of  the  facilities.  As  a  result,  small 
entities  would  not  be  put  at  a 
competitive  disadvantage  due  to  these 
compliance  costs. 

Thus,  OSHA  has  concluded  that  this 
proposed  standard  would  not  have  a 
significant  adverse  impact  upon  a 
substantial  number  of  small  entities. 

The  assessment  is  available  for 
inspection  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  N-3670. 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210.  OSHA  invites 
comments  concerning  the  conclusions 
reached  in  the  Regulatory  Assessment 

V.  Environmental  Assessment 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C  4321  et  seq.). 
the  Guidehnes  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500),  and  OSHA's  DOL  NEPA 
Procedures  (29  CFR  Part  11).  As  a  result 
of  this  review,  the  Assistant  Secretary 
for  OSHA  has  determined  that  the 
proposed  rule  will  have  no  significant 
environmental  impact. 
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The  proposed  revisions  to  29  CFR 
192a450-.460.  Subpart  L— Scaffolds, 
focus  on  the  reduction  of  accidents  or 
injuries  by  means  of  work  practices  and 
procedures,  proper  use  and  handling  of 
equipment,  and  training,  as  well  as  on 
changes  in  language,  definition,  and 
format  of  the  standard.  These  revisions 
do  not  impact  on  air.  water,  or  soil 
quality,  plant  or  animal  life,  the  use  of 
land,  or  other  aspects  of  the 
environment.  As  such,  these  revisions 
are  therefore  categorized  as  excluded 
actions  according  to  Subpart  B,  §  11.10. 
of  the  DOL  NEPA  regulations. 
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VII.  Recordkeeping 

This  proposal  contains  no 
recordkeeping  requirements.  However, 
public  comment  is  requested  in  the 
Specific  Issues  section  of  this  preamble 
on  whether  the  proposed  training 
requirements  impose  an  implicit 
recordkeeping  requirement  on 
employers. 

VIII.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
The  comments  mutt  be  postmarked  by 
February  23, 1987,  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  S-205,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Room  N-3870,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSHA  Act  (29  U.S.C.  655)  section 
107  of  the  Construction  Safety  Act  (41 
U.S.C.  333),  and  29  CFR  1911.11, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
request  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  objections  must  include  the 
name,  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
by  February  23, 1987. 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  each  objection  is 
taken  and  must  state  the  grounds 
therefore; 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

IX.  State  Plan  States 

The  25  States  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  date  of  the  final  rule. 
These  States  and  territories  are:  Alaska, 
Arizona,  California.  Connecticut  (for 
State  and  local  government  employees 


only),  Hawaii,  Indiana,  Iowa,  Kentucky. 
Maryland,  Michigan.  Minnesota, 
Nevada.  New  York  (for  State  and  local 
government  employees  only).  New 
Mexico,  North  Carolina,  Oregon,  Puerto 
Rico.  South  Carolina,  Tennessee,  Utah, 
Vermont.  Virginia,  Virgin  Islands, 
Washington,  and  Wyoming.  Until  such 
time  as  a  comparable  standard  is 
promulgated.  Federal  OSHA  will 
provide  interim  enforcement  assistance, 
as  appropriate,  in  these  States  and 
territories. 

List  of  Subjects  in  29  CFR  Part  1926 

Construction  industry.  Construction 
safety.  Electric  power.  Fire  prevention. 
Ladders  and  scaffolds.  Occupational 
safety  and  health.  Protective  equipment. 
Safety,  Tools.  Welding. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A,  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 

Accordingly,  pursuaat  to  sections  4, 
6(b)  and  8(g)  of  the  Occupational  Safely 
and  Health  Act  of  1970(29  U.S.C.  653. 
655,  657),  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333).  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736).  and  29 
CFR  Part  1911,  it  is  proposed  to  amend 
29  CFR  Part  1926  as  set  forth  below. 

Signed  at  Washington,  DC,  this  17lh  day  of 
November  1988. 

John  A.  Pendergrass,  , 

Assistant  Secretary  of  Labor 

PART  1926— [AMENDCO] 

1.  The  authority  citation  for  Subpart  R 
of  Part  1926  is  revised  to  read  as 

follows: 

Authority:  Section  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C.  333): 
Sections  4,  6.  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655,  657), 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  Or  9-83  (48  FR 
35736),  as  applicable. 

§  1926.752    [Amended] 

2.  Paragraph  (k)  of  §  1926.752  would 
be  removed  and  reserved. 

3.  Subpart  L  of  Pari  1926  would  be 
revised  to  read  as  follows: 

Subpart  L— Scaffolds 

Sec. 

1926.450  Scope,  application,  and  definitions 
applicable  to  this  subpart. 

1926.451  General  requirements. 

1926.452  Additional  requirements  applicable 
to  specific  types  of  sctffolds. 
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Sec 

1926.453-1928.458    iRwerved] 

1926.460    Training  requirements. 

Appendix  A  lo  Subpart  L— Scaffold 
Specifications 

Subpart  L— Scaffolds 

Audwrity:  Section  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C.  333); 
Sections  4,  a  a  Occupational  Safely  and 
Health  Act  of  1970  (29  U.S.C  653,  655,  657), 
Secretary  of  Labor's  Order  Na  12-71  (36  PR 
8754),  8-76  (41  FR  25059),  or  9-83  (48  FR 
35736),  as  applicable. 

§1926.450    Scop*.  appHcation  and 
definitkxw  applioaM*  to  tM*  Mfepart 

(a)  Scope  and  application.  This 
subpart  applies  to  all  scaffolds  used  in 
construction,  alteration,  repair 
(including  painting  and  decoretii^).  and 
demolition  workplaces  covered  under  29 
CFR  Part  1928. 

(b)  Definitions.  "Adiostabte 
suspension  scaffold"  means  a 
suspension  scaffold  equipped  witfi 
hoists  that  can  be  operated  by 
employees  on  the  scaffold. 

"Bearer"  means  a  horizontal 
transverse  scaffold  member  (whidi  may 
be  supported  by  ledgers  or  runners) 
upon  which  the  scaffold  platfOTn  resto 
and  which  joins  scaffold  uprights,  posts, 
poles,  and  similar  members. 

"Boatswains'  chair"  meaia  a  sii^ 
point  adjustable  suspension  scaffdd 
consisting  of  a  seat  or  aimg  dem^Md  to 
accommodate  (me  employee  Im  a  sitting 
position. 

"Body  belt  (safety  belt)"  means  a 
strap  with  means  for  secnriag  sAtovt  the 
waist  or  body  and  for  aMaching  to  a 
lanyard,  lifeline,  or  deceleration  device. 

"Body  belt/harness  system  (p^sonal 
fall  arrest  system)"  means  a 
combination  of  body  belt  or  body 
harness,  and  lanyard,  deceleration 
device,  lifeline,  and  point  of  anchorage. 

"Body  harness"  means  a  design  of 
straps  which  is  secured  about  the 
employee  in  a  manner  to  distribute  tfie 
arresting  forces  over  at  least  the  thi^s, 
shoulders,  and  pelvis,  with  provisions 
for  attaching  a  lanyard,  lifeline,  or 
deceleration  device. 

"Brace"  means  a  tie  that  holds  erne 
scaffold  member  in  a  fixed  position  with 
respect  to  another  member.  "Brace"  also 
means  a  rigid  type  connection  holding  a 
scaffold  to  a  building  or  structure. 

"Bricklayers'  square  scaffold"  means 
a  supported  scaffold  composed  of 
framed  squares  wdtich  suppmi  a 
platform. 

"Carpenters'  bracket  scaffold"  means 
a  supported  scaffold  consisting  of  a 
platform  supported  by  brackets  attached 
to  building  or  structural  walls. 


"Catenary  scaffold"  means  a 
suspension  scaffold  consisting  of  a 
platform  fastened  to  two  essentiBliy 
horizontal  and  parallel  ropes,  whii*  are 
secured  to  structural  members. 

"Cleat"  means  stmctural  members 
used  at  the  ends  of  platform  units  to 
prevent  the  units  from  sKpping  off  their 
supports.  Cleats  are  also  used  to  provide 
footing  on  sloped  surfaces  such  as 
crawling  boards. 

"Coupler"  means  a  device  for  lodcing 
together  the  cfrnipooent  tubes  sf  a  tube 
and  cesser  scaK>ld. 

"Crawling  board  (chicken  ladder)" 
means  a  supported  scaffold  oonsistii^  of 
a  plaidc  with  cleats  spaced  and  secured 
to  provide  footing,  for  use  on  sloped 
surfaces  such  as  roofs. 

"Deceleration  device"  means  any 
mechanism,  such  as  a  rope  grab,  rip- 
stitch  lanyard,  specially-woven  lanyard, 
and  automatic  self-retractiag  lif^e, 
which  serves  to  diss^te  more  energy 
during  a  fall  arrest  than  does  a  standard 
line  or  strap  webbing  lanyard. 

"Double  pole  (iBd^wndenl  pole) 
scaffold"  means  a  supported  scaffold 
consisting  of  platforms  resting  on  cross 
beams  supported  by  led^rs  and  a 
double  row  of  upr^ts  mdependent  of 
support  (except  ties,  guys,  braces)  firom 
any  structure. 

"Dropline"  means  a  suspended 
vertical  line,  independent  of  the  work 
platform,  for  direct  attachment  to  a 
woricer's  body  belt,  body  harness, 
lanyard,  or  deceleration  device. 

"Equivalent"  means  alternative 
designs,  materials,  or  methods  which  the 
employer  can  demonstrate  will  provide 
an  equal  w  greater  degree  of  safety  for 
employees  than  the  method  or  item 
specified  in  the  standard. 

"Exposed  power  lines"  means 
electrical  power  lines  which  are 
accessible  to  employees  and  not 
shielded  from  contact.  Such  lines  do  not 
include  extension  cords  or  power  tool 
cords. 

"Fabricated  decking  and  planking" 
means  manufactured  platform  imits 
made  of  wood  (including  laminated 
wood,  and  solid  sawn  wood  planks), 
metal  or  other  materials. 

"Fabricated  frame  scaffold  (tubular 
welded  frame  scaffold]"  means  a 
supported  or  suspended  scaffold 
consisting  of  a  platfonn(s)  supported  on 
fabricated  end  frames  witfi  integral 
posts,  horizontal  bearers,  and 
intermediate  members. 

"Failure"  means  load  refusal, 
breakage,  or  separation  of  component 
parts.  Load  refusal  is  the  point  where 
the  ultnnate  strength  is  exceeded. 
"Float  (ship)  scaffold"  means  a 
suspension  scaffold  consisting  of  a 
braced  platform  resting  upon  two 


parallel  bearers  and  hung  from  overhead 
supports  by  ropes  of  fixed  length. 

"Form  scaff^d"  means  a  supported 
scaffold  consisting  of  a  {rfatfbra 
supported  by  bradcets  attached  to 
formworic. 

"Guatdrafl  system"  means  a  vertical 
bamer  erected  to  prevent  employees 
from  falling  from  an  open  side  or  edge  of 
a  scaffold  piatfbrm  or  waScway.  Type  I 
guardrail  systems  are  tbtrae  systems 
capable  of  providing  adequate  fall 
protection  without  d>e  ase  of  body  belts. 
Type  n  guardisil  systems  an  those 
systems  whidi  serve  as  scaffold  edge 
deUneators.  restrain  movement,  provide 
handholds,  prevent  miisli  pphn.  and 
which  must  be  supplemented  by  body 
belt  systems  to  provide  adequate  fall 
protection. 

"Hoist"  means  a  mecbaoical  device  to 
raise  or  knver  a  saspended  soeffold.  it 
can  be  either  manoally  or  mechenically 
powerHiperated. 

"Horse  scafifold"  means  a  sopported 
scaffold  consistii^  of  a  platform 
supported  by  oonstnactioa  horses. 

"Indepeodeat  pole  scafiiold"  (See 
"Double  pole  scaffold.") 

"Interior  hong  scaffold"  means  a 
suspension  scaffold  consisting  of  a 
platfonn  saspended  from  the  ceiling  or 
roof  stmcture  by  fixed  length  supports. 

"Ladder  Jack  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  brackeU  attached 
to  ladders. 

"Ladder  stand"  means  a  mobile, 
fixed-size,  self««f^>orting  ladder 
consisting  of  a  wide  flat  tread  ladder  in 
the  form  of  stairs. 

"Leaa-to  scaffold"  means  a  supported 
scaffold  which  is  kept  erect  by  tilting  it 
toward  and  resting  it  against  a  builchng 
or  structure. 

"Ledger"  means  a  horizontal  scaffcdd 
member  upon  which  bearers  rest.  It  is 
the  longitudinal  member  which  joins 
scaffold  uprights,  posts,  poles,  and 
similar  members. 

"Lower  levels"  means  those  areas  to 
which  an  employee  can  fall.  Such  areas 
include  ground  levels,  floors,  roofs, 
ramps,  nmways,  excavations,  pits, 
tanks,  materials,  water,  equipment  and 
similar  surfaces. 

"Masons'  adjustable  supported 
scaffold"  (See  definition  for  "Self- 
contained  adjustable  scaffold.") 

"Masons'  multi-point  adjustable 
suspension  scaffold"  means  a  two-puint 
or  multi-point  adjustable  suspension 
scaffold  designed  and  used  for  masonry 
operations. 

"Maximum  intended  load"  means  the 
total  load  of  all  employees,  equipment, 
tools,  materials,  transmitted  loads,  <vind 
loads  and  other  loads  reasonably 
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anticipated  to  be  applied  to  a  scaffold  or 
scaffold  component  at  any  one  time. 

"Mechanically-powered  hoist"  means 
a  hoist  which  is  powered  by  other  than 
human  energy. 

"Mobile  scaffold"  means  a  powered 
or  unpowered,  portable,  caster  or  wheel- 
mounted  supported  scaffold.  Such 
scaffolds  do  not  include  crane  or  derrick 
suspended  personnel  platforms. 

"Multi-level  suspended  scaffold" 
means  a  two-point  or  multi-point 
adjustable  suspension  scaffold  with  a 
series  of  platforms  at  various  levels 
supported  by  common  stirrups. 

"Multi-point  adjustable  suspension 
scaffold"  means  a  suspension  scaffold 
consisting  of  a  platform(s)  suspended  by 
more  than  two  ropes  from  overhead 
supports  and  equipped  with  means  to 
permit  the  raising  and  lowering  of  the 
platform  to  desired  work  levels. 

"Needle  beam  scaffold"  means  a 
suspension  scaffold  consisting  of  a 
platform  supported  by  needle  beams. 

"Open  sides  and  ends"  means  the 
edges  of  a  platform  that  are  more  than 
14  inches  (36  cm]  away  horizontally 
from  a  sturdy,  continuous,  vertical 
surface  (such  as  a  building  wall)  or  a 
sturdy,  continuous  horizontal  surface 
(such  as  a  floor],  except  for  plastering 
and  lathing  operations  the  limit  is  18 
inches  (46  cm]. 

"Outrigger"  means  the  structural 
member  of  a  supported  scaffold  used  to 
increase  the  base  width  of  a  scaffold  in 
order  to  provide  greater  stabihty  for  the 
scaffold. 

"Outrigger  beam"  means  the 
structural  member  of  a  suspension 
scaffold  or  outrigger  scaffold  which 
provides  support  for  the  scaffold  by 
extending  the  scaffold  point  of 
attachment  to  a  point  out  and  aWay 
from  the  structure  or  building. 

"Outrigger  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  outrigger  beams 
(thrustouts]  projecting  beyond  the  wall 
or  face  of  the  building  or  structure,  the 
inboard  ends  of  which  are  secured 
inside  the  building  or  structure. 

"Overhand  bricklaying  operations" 
means  the  process  of  laying  bricks  and 
masonry  units  such  that  the  surface  of 
the  wall  to  be  jointed  is  on  the  opposite 
side  of  the  waU  from  the  mason,  and  the 
mason  must  lean  over  the  wall  to 
complete  the  work. 

"Platform"  means  the  horizontal 
working  surface  of  a  scaffold. 

"Platform  unit"  means  the  individual 
wood  planks,  fabricated  planks, 
fabricated  decks,  and  fabricated 
platforms  which  comprise  the  platforms 
and  walkways  of  a  scaffold. 


"Pole  scaffold"  (See  definitions  for 
"Single-pole  scaffold"  and  "Double 
(independent]  pole  scaffold."] 

"Pump  jack  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  vertical  poles  and 
movable  support  brackets. 

"Roof  bracket  scaffold"  means  a 
rooftop  supported  scaffold  consisting  of 
a  platform  supported  by  tiiangular- 
shaped  supports. 

"Runner"  means  the  lengthwise 
horizontal  bracing  or  bearing  member 
which  supports  bearers  on  tube  and 
coupler  scaffolds. 

"Scaffold"  means  any  temporary 
elevated  or  suspended  platform,  and  its 
supporting  structure,  used  for  supporting 
employees  or  materials  or  both,  except 
this  term  does  not  include  crane  or 
derrick  suspended  personnel  platforms. 

"Self-contained  adjustable  scaffold" 
means  a  supported  scaffold  consisting  of 
an  adjustable  platfonn(s]  mounted  on  an 
independent  supporting  frame(s)  not  a 
part  of  the  object  being  worked  on,  and 
which  is  equipped  with  a  means  to 
permit  the  raising  and  lowering  of  the 
platform(s)  to  desired  work  levels.  Such 
systems  include  rolling  roof  rigs,  rolling 
outrigger  systems,  and  some  masons' 
adjustable  supported  scaffolds. 

"Shore  scaffold"  means  a  supported 
scaffold  which  is  kept  erect  by  placing  it 
against  a  building  or  structure  and 
holding  it  in  place  with  props. 

"Single-point  adjustable  suspension 
scaffold"  means  a  suspension  scaffold 
consisting  of  a  platform  suspended  by 
one  rope  from  an  overhead  support  and 
equipped  with  means  to  permit  the 
movement  of  the  platform  to  desired 
work  levels. 

"Single-pole  scaffold"  means  a 
supported  scaffold  consisting  of 
platforms  resting  on  bearers,  the  outside 
ends  of  which  are  supported  on  ledgers 
secured  to  a  single  row  of  posts  or 
uprights,  and  the  inner  ends  of  which 
are  supported  on  or  in  a  structure  or 
building  wall. 

"Step,  platform,  and  trestle  ladder 
scaffold"  means  a  supported  scaffold 
consisting  of  a  platform  supported 
directly  on  the  rungs  of  step  ladders  or 
trestle  ladders. 

"Stonesetters'  multi-point  adjustable 
suspension  scaffold"  means  a  two-point 
or  multi-point  adjustable  suspension 
scaffold  designed  and  used  for 
stonesetters'  operations. 

"Supported  scaffold"  means  one  or 
more  working  platforms  supported  from 
below  by  outriggers,  brackets,  poles, 
legs,  uprights,  posts,  frames,  or  similar 
support. 

"Suspension  scaffold"  means  one  or 
more  working  platforms  suspended  by 


ropes  or  other  means  from  an  overhead 
structure{s). 

"Trolley  lines"  means  a  horizontal 
line  for  direct  attachment  to  a  worker's 
body  belt,  lanyard,  or  deceleration 
device. 

"Tube  and  coupler  scaffold"  means  a 
supported  or  suspended  scaffold 
consisting  of  platforms  supported  by 
individual  pieces  of  tubing,  erected  with 
coupling  devices  connecting  uprights, 
braces,  bearers,  and  runners. 

'Tubular  welded  frame  scaffold"  (See 
definition  for  "Fabricated  frame 
scaffold."] 

'Two-point  suspension  scaffold 
(swing  stage]"  means  a  suspension 
scaffold  consisting  of  a  platform 
supported  by  hangers  (stirrups] 
suspended  by  two  ropes  from  overhead 
supports  and  equipped  with  means  to 
permit  the  raising  and  lowering  of  the 
platform  to  desired  work  levels. 

"Unstable  objects"  means  those  items 
which  do  not  properly  distribute  the 
loads  imposed  on  them  and  which, 
therefore,  do  not  constitute  a  proper 
base  support  for  scaffolds,  platform 
imits,  or  employees.  Examples  of  such 
objects  include,  but  are  not  limited  to. 
barrels,  boxes,  loose  brick,  and  concrets 
blocks. 

"Vertical  pickup"  means  a  rope  used 
to  support  the  horizontal  rope  in 
catenary  scaffolds. 

"Walkway"  means  a  portion  of  a 
scaffold  platform  used  only  for  access 
and  not  as  a  work  level. 

"Window  jack  scaffold"  means  a 
supported  scaffold  consisting  of  a 
platform  supported  by  a  bracket  or  jack 
which  projects  throu^  a  window 
opening. 

"Worklevel"  means  an  elevated 
platform  used  for  supporting  employees 
and  their  materials,  w^ere  work 
activities  are  performed. 

§  1926.451    General  requirements. 

The  following  requirements  apply  to 
all  scaffolds  as  indicated: 

(a)  Capacity.  Scaffold  components 
and  connections  shall  have  the 
following  capacities: 

(1)  Each  scaffold  and  scaffold 
component,  except  suspension  ropes 
and  guardrail  systems,  shall  be  capable 
of  supporting,  without  failure,  its  own 
weight  and  a  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  scaffold  or  scaffold 
component.  Scaffold  components 
selected,  built,  and  loaded  in 
accordance  with  Appendix  A  of  this 
Subpart  will  be  deemed  to  meet  this 
requirement. 

(2]  Direct  connections  to  roofs  and 
floors,  and  counterweights  used  to 
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support  suspension  scaffoMs,  shall  be 
capable  of  providing  a  resisyng  moment 
of  at  least  four  times  the  tipping 
moment. 

(3)  Each  saspension  rope  shall  be 
capable  of  s^tporting,  without  failure,  at 
least  six  times  the  maximimi  intended 
load  applied  or  transmitted  to  that  rope. 

(4)  Suspension  ropes  shall  be  as 
follows; 

(i)  Ropes  supporting  adjustable 
suspension  scaffolds  shall  be  of  a 
diameter  large  enough  to  provide 
sufficient  surface  area  for  the 
functioning  of  brake  and  hoist 
mechaninns. 

(ii)  Ropes  supporting  catenary 
scaffolds  shall  be  equivalent  in  strength 
to  at  least  one-half  (V4)  inch  (1.3  cm) 
diameter  improved  plow  steel  wire  rope; 

(iii]  Ropes  supporting  float  (ship] 
scaffolds  and  needle  beam  scafiblds 
shall  be  equivalent  in  strength  to  at  least 
one  inch  (2.5  cm)  diameter  first  grade 
manila  rope. 

Note. — Ropes  supporting  boatswaiiH' 
chairs  ore  specked  in  1 1928.452(o). 

(b)  Construction.  (1)  natferms,  except 
those  used  as  walkways,  on  aB  working 
levels  cm  all  scaffolds  sha^  be  folly 
planked  or  decked  with  platform  units 
between  the  front  uprights  and  the 
guardrail  supports  as  foHows. 

(i)  Platform  units  shall  be  placed  as 
close  as  possible  to  adjacent  units.  Any 
space  between  adjacent  units  shall  be 
no  more  than  one  bich  (2.5  cm)  wide 
except  as  necessary  to  fit  aiound 
uprights  when  side  brackets  are  used  to 
extend  the  width  of  the  platfenn. 

(ii)  Where  full  plankmg  or  decldng 
cannot  be  obtained  using  standard 
width  units,  the  platform  shall  be 
planked  or  decked  as  fully  as  possible; 
however,  the  remaining  open  space 
between  the  platform  and  gowdrail 
supports  shall  not  exceed  nine  and  one- 
half  inches  {2A1  cm). 

(2)  All  scaffold  platforms  and 
walkways  shall  be  at  least  18  mdies  (46 
cm)  wide  except  ladda  )ad(  scaffolds 
shall  be  a  minimum  of  12  inches  (30  cm) 
wide,  and  boatswains'  diairs  may  be 
any  size. 

(3)  Emergency  descent  devices  shall 
not  be  used  as  working  platforms. 

(4)  Except  as  provided  m  paragraphs 
(b)(4)  (i)  and  (ii)  of  this  section,  the  front 
edge  of  all  platforms  shall  be  positioned 
not  more  than  14  inches  (36  cm)  from  the 
face  oi  the  structure  being  worked  on, 
unless  Type  I  gaardraas  are  erected 
along  the  open  edge  or  body  belt/ 
harness  systems  are  used  to  protect 
employees  from  falling. 

(i)  1^  maximum  distance  for 
outrigger  scaffoltk  shaH  be  three  inches 
(8cra)j 


(ii)  The  maximum  distance  for 
plastering  and  lathing  operations  shall 
be  18  mches  (46  cm). 

(5)  Eadi  end  of  a  platfnm  unit,  unless 
cleated  or  otherwise  restniioed  by 
hooks  or  equivalent  means,  shall  extend 
over  its  support  not  less  than  ux  faiches 
(15  cm). 

(6)  Each  end  of  a  platform  unit  shall 
not  extend  over  its  support  more  than  16 
inches  (46  cm),  unless  the  unit  is 
designed,  capable,  nod  installed  to 
support  employees  without  tipping  or  is 
guarded  to  prevent  access  of  employees 
to  the  cantilevered  end. 

(7)  On  scaffolds  where  platform  units 
are  abutted  to  create  a  long  platform, 
each  abutted  eod  shall  rest  cm  a 
separate  su|^port  butt  plate,  or 
equivalent  means  of  support. 

(8)  On  scaffolds  where  platform  units 
are  overlapped  to  create  a  long  ^tform. 
the  overlap  shall  occur  only  over 
supports,  and  shall  not  be  less  than  12 
inches  (30  cm)  long  unless  the  platform 
units  are  nailed  together  or  otherwise 
restrained  to  prevent  movement 

(9)  At  all  points  of  a  scaffold  where 
the  platform  changes  direction,  such  as 
turning  a  comer,  any  platform  unit  that 
rests  on  a  bearer  at  an  angle  other  than 
a  right  angle  shall  be  laid  first  and 
platform  units  which  rest  at  right  angles 
over  the  same  bearer  shaH  be  laid 
second,  on  top  of  die  first  units. 

(10)  Wood  platform  units  ^aD  not  be 
covered  with  opaque  finishes,  except 
unit  edges  may  be  covered  or  marked 
for  purposes  <rf  identification. 

Note. — Piatfonn  units  may  be  coated 
periodically  *vith  wood  preservatives,  fire- 
retardant  finishes,  and  slip-retistant  finishes; 
however,  the  coating  may  not  obscure  the  top 
or  bottom  wood  surfaces. 

(11)  Scaffold  components 
manufactured  by  different 
manufacturers  shall  not  be  intermixed 
unless  the  component  parts  fit  togedier 
without  force.  Scaffold  components 
manufactured  by  different 
manufacturers  shall  not  be  modified  in 
order  to  intemix  thm  unless  die 
resulting  scaffold  is  determined  by  a 
con^wtent  person  to  be  structuraDy 
sound. 

(12)  Scaffold  components  made  of 
dissfarilar  metals  shall  not  be  used 
together  unless  a  competent  person  has 
determined  that  galvanic  action  will  not 
reduce  the  strength  of  any  component  to 
a  levd  below  ^t  required  by 

S  192&451(a)(l). 

(13)  SonMNTted  BcaffoldB  widi  a  height 
to  base  width  (inchubng  outrigger 
supports,  if  used)  ratio  of  more  than  four 
to  one  shall  be  lestrained  from  tipping 
by  guying,  tying,  bracing,  or  odier 
equivalent  means. 


(i)  Guys,  braces,  or  ties  shall  be 
provided  at  heights  not  to  exceed  the 
first  multiple  in  height  of  the  four  to  one 
ratio  and  at  tatervals  not  to  exceed  20 
feet  (6.1  m)  thereafter. 

(ii)  Guys,  ties  and  braces  fdiich  are 
required  by  the  four  to  one  rule  shall  be 
installed  at  each  end  of  the  scaffoM  and 
at  hortzcmta]  intervals  not  to  exceed  30 
feet  (9.1  m)  (measured  from  one  end 
towards  the  other). 

(14)  Supported  scaffold  poles,  legs, 
posts,  frames,  and  uprights  riiall  bear  on 
base  plates  and  mud  sills  or  other 
adequate  fiirm  foundation. 

(i)  Such  footings  shall  be  level,  sound, 
rigid,  and  capable  of  supporting  the 
scaffold  in  a  loaded  cont^tion  without 
settling  or  displacement 

(ii)  Unstable  objecto  shall  ncrt  be  nsed 
to  support  scafiblds  or  platfrma  uniu. 

(iii)  Unstable  ebfects  shaU  not  be  used 
as  woridng  platforms. 

(15)  Supported  scaffold  poles,  legs, 
posts,  frames,  and  ^irights  shall  be 
plumb  and  braced  to  prevent  swaying 
and  displacement 

(16)  All  suspension  scaffold  support 
devices  such  as  outrigger  beams,  cornice 
hooks,  parapet  clamps,  and  similar 
devices,  shaH  rest  on  surfaces  capable 
of  supporting  fte  reaction  forces 
imposed  by  the  scaffold  hoist  operating 
at  its  maximum  rated  load. 

(17)  Suqiension  scaffold  outrigger 
beams  shall  be  made  of  structural  metal 
and  shall  be  restrained  to  prevent 
movement 

(18)  The  inboard  ends  of  suspension 
scaffold  outrigger  beams  shall  be 
stabilized  by  bolts  or  other  direct 
connections  to  the  floor  or  roof  deck,  or 
they  shall  have  their  inboard  ends 
stabilized  by  counterweights,  except 
masons'  adjustable  multi-point 
suspension  scaffold  outrigger  beams 
shall  not  be  stabilized  by 
counterweights. 

(i)  Before  use,  direct  connections  shall 
be  evaluated  by  a  competent  person 
who  shall  affirm,  based  on  the 
evaluation,  that  the  supporting  surfaces 
are  capable  of  si^qKUting  the  loads  to  be 
imposed.  Id  addition,  masons' 
adjustable  multipoint  suspension 
scaffold  connections  shall  be  designed 
by  an  engineer  experienced  in  such 
scaffold  design. 

(ii)  Counterwei^ts  shall  be  made  of 
noD-flowable  solid  saaterial. 

(iii)  Coimterweights  shall  be  secured 
by  mechanical  means  to  the  outrigger 
beams. 

(iv)  Counterweights  shaD  not  be 
removed  frtna  a  scaffold  raitil  the 
scaffold  is  disassembled. 
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(v)  Outrigger  beams  shall  be  secured 
by  tiebacks  equivalent  in  strength  to  the 
suspension  ropes. 

(vi)  Tiebacks  shall  be  secured  to  a 
structurally  sound  portion  of  the 
building  or  structure. 

(vii]  Tiebacks  shall  be  installed 
parallel  to  the  centerline  of  the  beam. 

(19)  Suspension  scaffold  outrigger 
beams  shall  be: 

(i)  Provided  with  stop  bolts  or 
shackles  at  both  ends; 

(ii)  Securely  fastened  together  with 
the  flanges  turned  out  when  channel 
iron  beams  are  used  in  place  of  I-beams: 

(iii)  Installed  with  all  bearing  supports 
perpendicular  to  the  beam  center  line: 

(iv)  Set  and  maintained  with  the  web 
in  a  vertical  position;  and 

(v)  Where  a  single  outrigger  beam  is 
used,  the  steel  shackles  or  devices  with 
which  the  wire  ropes  are  attached  to  the 
outrigger  beams  shall  be  placed  directly 
over  the  hoisting  machines. 

(20)  Suspension  scaffold  support 
devices  such  as  cornice  hooks,  roof 
hooks,  roof  irons,  parapet  clamps,  or 
similar  devices  shall  be: 

(i)  Made  of  mild  steel,  wrought  iron,  or 
equivalent  materials: 
(ii)  Supported  by  bearing  blocks;  and 
(iii)  Secured  against  movement  by 
tiebacks  installed  at  right  angles  to  the 
face  of  the  building  whenever  possible, 
and  secured  to  a  structurally  sound 
portion  of  the  building.  Tiebacks  shall 
be  equivalent  in  strength  to  the  hoisting 
rope. 

(21)  When  winding  drum  hoists  are 
used  on  a  suspension  scaffold,  they  shall 
contain  not  less  than  four  wraps  of  the 
suspension  rope  at  the  lowest  point  of 
scaffold  travel.  When  other  types  of 
hoists  are  used,  the  suspension  ropes 
shall  be  of  such  length  that  the  scaffold 
can  be  lowered  to  the  level  below 
without  the  rope  end  passing  through 
the  hoist,  or  the  rope  end  shall  be 
configured  or  provided  with  means  to 
prevent  the  end  from  passing  through 
the  hoist. 

(22)  The  repairing  of  wire  suspension 
rope  is  prohibited. 

(23)  Wire  suspension  ropes  shall  not 
be  joined  together  except  by  eyesplicing 
with  shackles  or  coverplates  and  bolts. 

(24)  The  load  end  of  wire  suspension 
ropes  shall  be  equipped  with  proper  size 
thimbles  and  secured  by  eyesplicing  or 
equivalent  means. 

(25)  Defective  or  damaged  ropes  shall 
not  be  used  as  suspension  ropes  or  drop 
lines. 

(28)  Swaged  attachments  or  spliced 
eyes  on  wire  suspension  ropes  shall  not 
be  used  unless  they  are  made  by  the 
wire  rope  manufacturer  or  a  qualified 
person. 


(27)  When  wire  rope  clips  are  used  on 
suspension  scaffolds,  they  shall  be 
retightened  after  initial  loading  and 
shall  be  inspected  and  retightened 
periodically  thereafter. 

(28)  Suspension  scaffold 
mechanically-powered  hoists  and 
manually-powered  hoists  shall  be  of  a 
type  tested  and  listed  by  a  qualifled 
testing  laboratory. 

(29)  Gasoline-powered  hoists  shall  not 
be  used  on  suspension  scaffolds. 

(30)  Gears  and  brakes  of 
mechanically-power-operated  hoists 
used  on  suspension  scaffolds  shall  be 
enclosed. 

(31)  In  addition  to  the  normal 
operating  brake,  suspension  scaffold 
hoists  shall  have  a  braking  device  or 
locking  pawl  which  engages 
automatically  when  the  normal  speed  of 
descent  of  the  hoist  is  exceeded. 

(32)  Manually-powered  hoists  shall 
require  a  positive  crank  force  to 
descend.  , 

(c)  Access.         I 

Note. — ^The  following  requirements  do  not 
apply  to  employees  performing  scaffold 
erection  and  dismantling  operations. 

(1)  Access  to  and  between  scaffold 
platforms  more  than  two  feet  (0.6m) 
above  or  below  the  point  of  access  shall 
be  by  portable  ladders,  hook-on  ladders, 
attachable  ladders,  stairway-type 
ladders  (such  as  ladder  stands),  ramps, 
runways,  integral  prefabricated  scaffold 
rungs,  or  equivalent  means,  or  by  direct 
access  from  another  scaffold,  structure, 
personnel  hoist,  or  similar  surface. 
Employees  shall  not  use  crossbraces  as 
a  means  of  access. 

(2)  Portable,  hook-on.  and  attachable 
ladders: 

(i)  Portable,  hook-on.  and  attachable 
ladders  shall  be  positioned  so  as  not  to 
tip  the  scaffold: 

Note. — Additional  requirements  for  the 
proper  construction  and  use  of  portable 
ladders  are  contained  in  Subpart  X — 
Stairways  and  Ladders. 

(ii)  Hook-on  and  attachable  ladders 
shall  be  positioned  such  that  their 
bottom  rung  is  not  more  than  24  inches 
(61  cm)  above  the  scaffold  supporting 
level: 

(iii)  Hook-on  and  attachable  ladders 
shall  be  provided  with  rest  platforms  at 
20  foot  (6.0  m)  maximum  vertical 
intervals  for  attached  ladders: 

(iv)  Hook-on  and  attachable  ladders 
shall  be  specifically  designed  for  use 
with  manufactured  types  of  scaffolds: 

(v)  Have  a  minimum  rung  length  of 
11  Vz  inches  (29  cm):  and 

(vi)  Have  a  maximum  spacing 
between  rungs  of  12  inches  (30  cm). 

(3)  Stairway-type  ladders  shall: 


(i)  Be  positioned  such  that  their 
bottom  step  is  not  more  than  24  inches 
(61  cm)  above  the  scaffold  supporting 
level; 

(ii)  Be  provided  with  rest  platforms  at 
12  foot  (3.7  m)  maximum  vertical 
intervals; 

(iii)  Have  a  minimum  step  width  of  16 
inches  (41  cm);  and 

(iv)  Have  slip-resistant  treads  on  all 
steps  and  landings. 

(4)  Ramps  and  runways  shall  be 
provided  with  guardrails  in  accordance 
with  the  provisions  of  {§  1926.501  and 
1926.502. 

(5)  Integral  prefabricated  scaffold 
rungs  shall: 

(i)  Be  specifically  designed  for  use  as 
ladder  rungs; 

(ii)  Have  a  minimum  rung  length  of 
11 V^  inches  (29  cm); 

(iii)  Be  uniformly  spaced  within  the 
&ame; 

(iv)  Be  provided  with  rest  platforms  at 
20  foot  (6.0  m]  maximum  vertical 
intervals,  and 

(v)  Have  a  maximum'  spacing  between 
rungs  of  16V4t  inches  (42  cm),  however, 
non-uniform  rung  spacing  caused  by 
joining  end  frames  together  is  allowed, 
provided  the  resulting  spacing  does  not 
exceed  16^  inches  (42  cm). 

(6)  All  steps  and  rungs  shall  line  up 
vertically  with  each  other  between  rest 
platforms. 

(7)  Direct  access  shall  be  used  only 
when  the  scaffold  is  not  more  than  14 
inches  (36  cm)  horizontally  and  not  more 
than  24  inches  (61  cm)  vertically  from 
the  other  surface. 

(d)  Use.  (1)  Scaffolds  and  scaffold 
components  shall  not  be  loaded  in 
excess  of  their  maximum  intended  loads 
or  rated  capacities. 

(2)  The  use  of  shore  or  lean-to 
scaffolds  is  prohibited. 

(3)  Scaffolds  and  scaHold  components 
shall  be  inspected  for  visible  defects  by 
a  competent  person  prior  to  each 
workshift.  and  after  any  occurrence 
which  could  affect  a  scaffold's  structural 
integrity. 

(4)  Any  part  of  a  scaffold  damaged  or 
weakened  such  that  a  competent  person 
determines  its  strength  is  reduced  to  less 
than  that  required  by  S  1926.451(a)  shall 
be  immediately  braced  or  removed  from 
service  until  repaired. 

(5)  Scaffolds  shall  not  be  moved 
laterally  while  employees  are  on  them, 
except  mobile  scaffold*  may  be  moved 
if  the  provisions  of  S  1926.452(w)  are 
followed. 

(6)  Scaffolds  shall  not  be  erected, 
used,  or  moved  closer  to  exposed  and 
energized  power  lines  than  as  follows: 

(i)  For  all  lines  of  more  than  50  kv, 
minimum  clearance  between  the  lines 
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and  all  parts  of  the  scaffold  shall  be  10 
feet  (3.1  m)  plus  0.4  inch  (1  cm)  for  each 
1  kv  over  50  kv.  or  twice  the  length  of 
the  line  insulator,  but  never  less  than  10 
feet  (3.1  m): 

(ii)  For  all  insulated  lines  between  300 
volts  and  50  kv.  the  minimum  clearance 
between  the  lines  and  all  parts  of  the 
scaffold  shall  be  10  feet  (3.1  m); 

(iii)  For  all  insulated  lines  of  less  than 
300  volts,  the  minimum  clearance 
between  the  lines  and  all  parts  of  the 
scaffold  shall  be  two  feet  (0.6  m); 

(iv)  For  all  lines  of  any  voltage  which 
are  uninsulated,  the  minimum  clearance 
between  the  lines  and  all  parts  of  the 
scaffold  shall  be:  10  feet  (3.1  m)  for  lines 
of  50  Kv  and  less;  and  for  lines  more 
than  50  Kv.  10  feet  (3.1  m)  plus  0.4  inch 
(1  cm)  for  each  1  Kv  over  50  Kv.  or  twice 
the  length  of  the  line  insulator,  but  never 
less  than  10  feet  (3.1  m). 

(7)  Scaffolds  shall  not  be  erected, 
moved,  dismantled,  or  altered  except 
under  the  supervision  of  a  competent 
person. 

(8)  Employees  shall  be  prohibited 
from  working  on  scaffolds  covered  with 
snow.  ice.  or  other  slippery  material 
except  as  necessary  for  removal  of  such 
materials. 

(9)  Where  swinging  loads  are  being 
hoisted  onto  or  near  scaffolds  such  that 
the  loads  could  contact  the  scaffold,  tag 
lines  or  equivalent  measures  to  stabilize 
the  loads  shall  be  utilized. 

(10)  Suspension  ropes  shall  be 
shielded  when  a  heatproducing  process 
is  performed.  When  acids  or  other 
corrosive  substances  are  used  on  a 
scaffold,  the  ropes  shall  be  shielded, 
treated  to  resist  the  corrosive 
substances,  or  shall  be  of  a  material 
which  is  not  adversely  affected  by  the 
substance  being  used. 

(11)  Work  on  or  from  scaffolds  is 
prohibited  during  storms  or  when  wind 
speeds  at  the  level  of  work  exceed  40 
mph  (64  km/hour),  unless  employees  are 
protected  by  a  body  belt/harness 
system  or  wind  screen.  Wind  screens 
shall  not  be  used  unless  the  scaffold  is 
secured  against  the  forces  imposed. 

(12)  Debris  shall  not  be  allowed  to 
accumulate  on  platforms. 

(13)  Ladders  and  makeshift  devices 
shall  not  be  used  on  top  of  scaffold 
platforms  to  increase  the  working  level 
height  of  employees. 

(14)  Platform  units  shall  not  deflect 
more  than  1/60  of  the  span  when  loaded. 

(e)  Fall  protection.  (1)  Employees 
(except  those  erecting  or  dismantling 
scaffolds)  on  platforms  more  than  10 
feet  (3.0  m)  above  lower  levels  shall  be 
protected  from  falling  to  those  lower 
levels  by  the  use  of  body  belt/harness 
systems  or  Type  I  guardrail  systems, 
except  as  follows: 


(i)  Employees  on  boatswains'  chairs, 
catenary  scaffolds,  float  scaffolds, 
needle  beam  scaffolds,  and  ladder  jack 
scaffolds  shall  be  protected  by  body 
belt/harness  systems; 

(ii)  Employees  on  single-point 
adjustable  suspension  scaffolds  and  on 
two-point  adjustable  suspension 
scaffolds  shall  be  protected  by  body 
belt/harness  systems  and  Type  I  or 
Type  II  guardrail  systems; 

(iii)  Employees  on  crawling  boards 
(chicken  ladders)  shall  be  protected  by 
body  belt/harness  systems.  Type  I 
guardrail  systems,  or  by  a  three-fourth 
inch  diameter  grabline  or  equivalent 
handhold  securely  fastened  beside  each 
crawling  board; 

(iv)  Employees  on  self-contained 
adjustable  scaffolds  shall  be  protected 
by  Type  I  guardrail  systems  when  the 
platform  is  supported  by  the  frame 
structure,  and  by  body  belt /harness 
systems  and  Type  I  guardrail  systems 
when  the  platform  is  supported  by 
ropes; 

(v)  Employees  on  walkways  located 
within  a  scaffold  shall  be  protected  by  a 
Type  I  guardrail  system  installed  within 
eight  inches  along  at  least  one  side  of 
the  walkway. 

Note.— Requirements  to  protect  employees 
performing  overhand  bricklaying  operations 
from  supported  scaffolds  are  provided  in 
S  1926.501. 

(2)  Employees  (except  those  erecting 
or  dismantling  scaffolds)  on  platforms 
(except  self-contained  adjustable 
scaffolds  and  those  types  of  scaffolds 
covered  by  §  1926.452)  which  are  less 
than  45  inches  (1.1  m)  wide,  and  are  four 
feet  (1.2  m)  to  10  feet  (3.0  m)  above 
lower  levels,  shall  be  protected  from 
falling  to  those  lower  levels  by  the  use 
of  a  body  belt/harness  system  or  Type  I 
guardrail  system. 

(3)  Body  belt/harnesses  shall  be 
attached  by  lanyard  to  a  dropline, 
trolley  line,  or  scaffold  structural 
member.  However,  when  overhead 
obstructions  such  as  overhead 
protection  or  additional  platform  levels 
are  part  of  a  single-point  or  two-point 
adjustable  suspension  scaffold,  then 
droplines  shall  not  be  used. 

(i)  Droplines,  when  used,  shall  be 
fastened  to  a  fixed  safe  point  of 
anchorage,  shall  be  independent  of  the 
scaffold,  and  shall  be  protected  from 
sharp  edges  and  abrasion. 

(ii)  Trolley  lines,  when  used,  shall  be 
secured  to  two  or  more  structural 
members  of  the  scaffold,  and  shall  not 
be  attached  to  the  suspension  ropes. 

(iii)  When  lanyards  are  connected  to 
trolley  lines  or  structural  members  on  a 
single-point  or  two-point  adjustable 
suspension  scaffold,  the  scaffold  shall 


be  equipped  with  additional 
independent  support  lines  and 
automatic  locking  devices  capable  of 
stopping  the  fall  of  the  scaffold  in  the 
event  one  or  both  of  the  suspension 
ropes  fail.  The  independent  support 
lines  shall  be  equal  in  number  and 
strength  to  the  suspension  ropes. 

(iv)  Droplines.  independent  support 
lines,  and  suspension  ropes  shall  not  be 
attached  to  each  other,  nor  shall  they  be 
attached  to  nor  use  the  same  point  of 
anchorage. 

Note. — Safe  points  of  anchorage  include 
structural  meml>er8  of  buildings,  but  do  not 
include  standpipes,  vents,  other  piping 
systems,  electrical  conduit,  outrigger  beams, 
nor  counterweights. 

(4)  Guardrail  systems  shall  comply 
with  the  following  provisions  (guardrail 
systems  built  in  accordance  with 
Appendix  A  will  be  deemed  to  meet  the 
requirements  of  paragraphs  {e)(4)  (vii), 
(viii),  (ix),  and  (x)  of  this  section): 

(i)  Guardrail  systems,  when  used, 
shall  be  installed  along  all  open  sides 
and  ends  of  platforms. 

(ii)  The  top  edge  height  of  toprails  or 
equivalent  member  shall  be  installed 
between  38  inches  (1.0  m)  and  45  inches 
(1.2  m)  above  the  platform  surface  for 
Type  I  guardrail  systems,  and  between 
36  inches  (0.9  m)  and  45  inches  (1.2  m) 
above  the  platform  surface  for  Type  II 
guardrail  systems. 

(iii)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  or  equivalent  structural 
members  shall  be  installed  between  the 
top  edge  of  the  guardrail  system  and  the 
scaffold  platform. 

(iv)  Midrails,  when  used,  shall  be 
installed  at  a  height  midway  between 
the  top  edge  of  the  guardrail  system  and 
the  platform  surface. 

(v)  Screens  and  mesh,  when  used, 
shall  extend  from  the  top  edge  of  the 
guardrail  system  to  the  scaffold 
platform,  and  along  the  entire  opening 
between  the  supports. 

(vi)  Intermediate  vertical  members 
(such  as  balusters),  when  used,  shall  be 
not  more  than  19  inches  (48  cm)  apart, 
(vii)  Toprails  or  equivalent  members 
shall  be  capable  of  withstanding, 
without  failure,  a  force  applied  in  any 
downward  or  horizontal  direction  at  any 
point  along  their  top  edge  of  at  least  200 
pounds  (890  n)  for  Type  I  guardrail 
systems,  and  at  least  100  pounds  (445  n) 
for  Type  II  guardrail  systems. 

(viii)  When  the  loads  specified  in 
paragraph  (e)(4)(vii)  of  this  section  are 
applied  in  a  downward  direction,  the 
top  edge  shall  not  deflect  to  a  height  less 
than  38  inches  (1.0  m)  above  the 
platform  surface  for  Type  1  guardrail 
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systems,  and  36  inches  fO^  m)  for  Type 
II  guardrail  sjntenu. 

(ix)  Midrarti  shaU  be  capable  of 
witbataacfins,  without  failure,  a  force 
applied  in  my  downward  or  horizontal 
direction  at  any  point  along  the  midrail 
of  at  least  150  pounds  (666  n)  for  Type  1 
guardrail  systems,  and  at  least  75 
poinds  (333  n)  for  Type  II  guardrail 
systems. 

(x)  SaspensioB  scaffold  hoists  and 
nonrwalk  thrao^  stirrups  are 
acceptable  as  end  guardrails,  provided 
that  the  space  between  the  hoist  or 
stirrup  aad  the  side  guardrail  or 
structure  does  not  allow  passage  of 
employees  to  the  end  of  the  scaffold. 

(xi)  Toprails  and  midrails  shall  be  so 
surfaced  as  to  prevent  injury  to  an 
employee  from  punctures  or  lacerations. 
and  to  prevent  snagging  of  clothing 
which  could  cause  an  employee  to  fall. 

(xii]  The  ends  of  all  rails  shall  not 
overhang  the  terminal  posts  except 
where  snch  overhang  does  not 
constitute  a  projection  hazard  to 
employees  near  such  overhang. 

(xiii)  Steel  or  plastic  banding  shall  not 
be  used  as  a  toprail  or  midrail. 

[^  Falling  object  protection.  (1)  In 
addition  to  wearing  hardhats,  employees 
on  scaffolds  shall  be  protected  from 
falling  objects  by  toeboards,  screens,  or 
guardrail  systems  erected  to  prevent 
objects  from  falling  from  higher  levels, 
or  they  shall  be  protected  by  a  canopy 
structure  erected  to  deflect  falling 
objects. 

Note. — Ttie  criteria  for  toeboards,  screens, 
and  guardrail  systems  which  are  not  part  of  a 
scaffold,  but  which  are  installed  to  prevent 
objects  from  falling  onto  a  scaffold,  are  as  set 
forth  for  faiKng  object  protection  in 

!  igeft50Z(j)i 

(i)  Canopies,  when  used,  shall  be 
installed  between  the  falling  object 
hazard  and  the  employees. 

(iij  When  canopies  are  used  on 
suspension  scaffolds,  the  scaffolds  shall 
be  equipped  with  additional 
independent  support  lines  equal  in 
number  to  the  number  of  points 
supported,  and  equivalent  in  strength  to 
the  suspension  ropes. 

(iii)  Independent  support  lines  and 
suspension  ropes  shall  not  be  attached 
to  the  same  points  of  anchorage. 

(2)  Where  there  is  a  danger  of  tools, 
materials,  or  equipment  falling  from  a 
scaffold  and  striking  employees  below, 
the  following  provisions  apply: 

(i]  The  area  below  the  sca^id  to 
which  obfects  can  fall  shall  be 
barricaded  and  employees  not  permitted 
to  enter  the  hazard  area;  or 

(ii)  A  toeboard  riiaR  be  erected  along 
the  edge  t^  piBthrnns  inore  tbaii  10  feet 
(3.1  w)  above  lower  levels,  for  a 


distance  sufficient  to  protect  employees 
below,  except  on  float  (ship)  scaffolds 
where  an  edging  of  %  x  1  Vi  inch  (2x4 
cm]  wood  or  equivalent  may  be  used  in 
lieu  of  a  toeboard;  or 

(iii)  Where  took,  materials,  or 
equipment  are  piled  to  a  height  higher 
than  the  top  edge  of  the  toeboard,  a 
screen  conforming  to  §  1926.502  and 
extending  from  the  toeboard  or  platform 
to  the  top  of  the  guardrail  shall  be 
erected  for  a  distance  sufficient  to 
protect  employees  below,  or 

(iv)  A  guardrail  system  shall  be 
installed  with  openings  small  enough  to 
reject  passage  of  potential  falling 
objects,  or 

(v)  A  canopy  structure  built  to 
withstand  the  impact  forces  of  the 
potential  falling  objects  shall  be  erected 
over  the  employees  below, 

(3)  Where  useci  toeboards  shall  be; 

(i)  Capable  of  withstanding,  without 
failure,  a  force  of  at  least  50  pounds  (222 
n)  applied  in  any  downward  or 
horizontal  direction  at  any  point  along 
the  toeboard  (toeboards  built  in 
accordance  with  Appendix  A  will  be 
deemed  to  meet  this  requirement);  and 

(ii)  Three  and  one-half  inches  (9  cm) 
minimum  in  height  from  their  top  edge  to 
the  level  of  the  walking/working 
surface.  They  shafll  be  securely  fastened 
in  place  at  the  outermost  edge  of  the 
platform  and  have  not  more  than  one- 
half  inch  (1.3  cm)  clearance  above  the 
walking /working  surface.  They  shall  be 
solid  or  with  opeaings  not  over  one  inch 
(2.5  cm)  in  the  greatest  dimension. 

§  1926.452    Additianal  requirements 
applicable  to  specific  types  of  scaffolds. 

The  following  requirements  apply  to 
the  specific  types  of  scaffolds  as 
indicated,  in  addition  to  the  general 
requirements  of  §  1926.451. 

(a)  Pole  scaffolds.  (1)  When  platforms 
are  being  moved  to  the  next  level,  the 
existing  platform  shall  be  left 
undisturbed  until  the  new  bearers  have 
been  set  in  place  and  braced  prior  to 
receiving  the  new  platform  units. 

(2)  Crossbracing  shall  be  installed 
between  the  inner  and  outer  sets  of 
poles  on  double  pole  scaffolds. 

(3)  Diagonal  brecing  in  both  directions 
shall  be  installed  across  the  entire 
inside  face  of  double  pole  scaffolds  used 
to  support  loads  equivalent  to  a 
uniformly  distribated  load  of  50  pounds 
(222  kg)  or  more  per  square  foot  (929 
square  cm). 

(4)  Diagonal  bracing  in  both  directions 
shall  be  installed  across  the  entire 
outside  face  of  aB  double  and  single 
pole  scaffolds. 

(5)  Ledgers  and  bearers  shall  be 
installed  on  edge; 


(6)  Bearers  shall  extend  a  minimum  of 
three  inches  (7.6  cm)  over  the  outside 
edges  of  ledgers. 

(7)  Ledgers  shall  extend  over  a 
minimum  of  two  poles,  and  shall  be 
supported  by  bearing  blocks  securely 
attached  to  the  poles. 

(8)  Braces,  bearers,  and  ledgers  shall 
not  be  spliced  between  poles. 

(9)  Where  wood  poles  are  spliced,  the 
ends  shall  be  squared  and  the  upper 
section  shall  rest  squarely  on  the  lower 
section.  Wood  splice  plates  shall  be 
provided  on  at  least  two  adjacent  sides 
and  shall  be  not  less  fiian  four  feet  (1.2 
m]  in  length,  overlap  flie  abutted  ends 
equally,  and  have  at  least  the  same 
cross-sectional  areas  as  the  pole.  Splice 
plates  of  other  materials  of  equivalent 
strength  may  be  used. 

(10)  Scaffolds  and  scaffold 
components  not  built  or  loaded  in 
accordance  with  Appendix  A  shall  be 
des^ned  by  a  registered  professional 
engineer  and  shall  be  constructed  and 
loaded  in  accordance  with  such  desi^. 

(b)  Tube  and  coupltr  scaffolds.  (1) 
When  platforms  are  being  moved  to  the 
next  level,  the  existing  platform  shall  be 
left  undisturbed  until  the  new  bearers 
have  been  set  in  place  and  braced  prior 
to  receiving  the  new  platform  units. 

(2)  Transverse  bradng  across  the 
width  of  the  scaffold  shall  be  installed 
at  the  scaffold  ends  and  at  least  at  every 
third  set  of  posts.  Such  bracing  shall  be 
installed  for  each  section  of  six  levels 
between  the  fourth  and  sixth  levels,  and, 
shall  extend  diagonally  from  the  inner  or 
outer  posts  or  runners  at  the  bottom  of 
the  fourth  level,  upward  to  the  inner  or 
outer  posts  or  runners  at  the  bottom  of 
the  fifth  level,  and  similarly  to  the  sixth 
level. 

(3)  Longitudinal  bracing  across  the 
inner  and  outer  rows  of  posts  shall  be 
installed  diagonally  ia  both  directions, 
and  shall  extend  from  the  base  of  the 
end  posts  upward  to  tfie  top  of  the 
scaffold  at  approximately  a  45  degree 
angle.  On  scaffolds  whose  length  is 
greater  than  their  hei^t,  such  bracing 
shall  be  repeated  be^nnkig  at  least  at 
every  fifth  post.  On  s^ffolds  whose 
length  is  shorter  tbanlhetr  hei^t,  such 
bracing  shall  be  installed  from  the  base 
of  the  end  posts  upward  to  the  opposite 
end  posts,  and  then  in  alternating 
directions  tmtil  reaching  the  top  of  the 
scaffold. 

(4)  Where  condftions  preclude  the 
attachment  of  bracing  to  posts,  bracing 
shall  be  attached  to  ^  runners. 

(5)  Bearers  shall  be- installed 
transversdy  betwees  posts,  and  when 
coupled  to  die  posts,  thall  have  tfie 
inboard  coupler  bear  direct^  on  tfie 
runner  coupler.  When  the  bearers  are 
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coupled  to  the  runners,  the  couplers 
shall  be  as  close  to  the  posts  as 
possible. 

(6)  Bearers  shall  extend  beyond  the 
posts  and  runners,  and  shall  provide  full 
contact  with  the  coupler. 

(7)  Runners  shall  be  installed  along 
the  length  of  the  scaffold,  located  on 
both  the  inside  and  outside  posts  at 
level  heights  (when  tube  and  coupler 
guardrails  and  midrails  are  used  on 
outside  posts  they  may  be  used  in  lieu  of 
outside  runners). 

(8)  Runners  shall  be  interlocked  on 
straight  runs  to  form  continuous  lengths 
and  shall  be  coupled  to  each  post  The 
bottom  runners  shall  be  located  as  close 
to  the  base  as  possible. 

(9)  Couplers  shall  be  of  a  structural 
metal,  such  as  a  drop-forged  steel, 
malleab!?  iron,  or  structural  grade 
aluminum.  The  use  of  gray  cast  iron  is 
prohibited. 

(10)  Scaffolds  and  scaffold 
components  not  built  and  loaded  in 
accordance  with  Appendix  A  shall  be 
designed  by  a  registered  professional 
engineer  and  shall  be  constructed  and 
loaded  in  accordance  with  such  desi^. 

(c)  Fabricated  frame  scaffolds.  (1) 
When  moving  platforms  to  the  next 
level,  the  existing  platform  shall  be  left 
undisturbed  until  the  new  end  frames 
have  been  set  in  place  and  braced  prior 
to  receiving  the  new  platform  units. 

(2)  Frames  and  panels  shall  be  braced 
by  cross,  horizontal,  or  diagonal  braces, 
or  combination  thereof,  to  secure 
vertical  members  together  laterally.  The 
cross  braces  shall  be  of  such  length  as 
will  automatically  square  and  align 
vertical  members  so  that  the  erected 
scaffold  is  always  plumb,  level,  and 
square.  All  brace  connections  shall  be 
made  secure. 

(3)  Frames  and  panels  shall  be  joined 
together  vertically  by  coupUng  or 
stacking  pins  or  equivalent  means. 

(4)  Where  uplift  can  occur  which 
would  displace  scaffold  end  frames  or 
panels,  the  frames  or  panels  shall  be 
locked  together  vertically  by  pins  or 
equivalent  means. 

(5]  Brackets  used  to  support 
cantilevered  loads  shall  be  seated  with 
side-brackets  parallel  to  the  frames,  and 
end-brackets  at  90  degrees  to  the 
frames.  Brackets  shall  not  be  bent  or 
twisted  from  these  positions. 

(6)  Scaffolds  over  125  feet  (38.0  m)  in 
height  above  their  base  plates  shall  be 
designed  by  a  registered  professional 
engineer  and  shall  be  constructed  and 
loaded  in  accordance  with  such  design. 

(d)  Plasterers',  decorators',  and  large 
area  scaffolds.  Scaffolds  shall  be 
constructed  in  accordance  with 
paragraphs  (a),  (b),  or  (c)  of  this  section. 


(e)  Bricklayers '  square  scaffolds 
(Squares).  (1)  Scaffolds  made  of  wood 
shall  be  reinforced  with  gussets  on  both 
sides  of  each  comer. 

(2)  Diagonal  braces  shall  be  installed 
on  all  sides  of  each  square. 

(3)  Diagonal  braces  shall  be  installed 
between  squares  on  the  rear  and  front 
sides  of  the  scaffold,  and  shall  extend 
from  the  bottom  of  each  square  to  the 
top  of  the  next  square. 

(4)  Scaffolds  shall  not  exceed  three 
tiers  in  height,  and  shall  be  so 
constructed  and  arranged  that  one 
square  rests  directly  above  the  other. 
The  upper  tiers  shall  stand  on  a 
continuous  row  of  planks  laid  across  the 
next  lower  tier  and  be  nailed  down  or 
otherwise  secured  to  prevent 
displacement. 

(f)  Horse  scaffolds.  (1)  Scaffolds  shall 
not  be  constructed  or  arranged  more 
than  two  tiers  or  10  feet  (3.0  m)  in  height, 
whichever  is  less. 

(2)  When  arranged  in  tiers,  each  horse 
shall  be  placed  directly  over  the  horse  in 
the  tier  below. 

(3)  When  arranged  in  tiers,  the  legs  of 
each  horse  shall  be  nailed  down  or 
otherwise  secured  to  prevent 
displacement. 

(4)  When  arranged  in  tiers,  each  tier 
shall  be  crossbraced. 

(g)  Form  scaffolds  and  carpenters' 
bracket  scaffolds.  (1)  Each  bracket, 
except  those  for  wooden  bracket  form 
scaffolds,  shall  be  attadied  to  the 
supporting  formwork  or  structure  by 
means  of  one  or  more  of  the  following: 
nails;  a  metal  stud  attachment  device; 
welding;  hooking  over  a  secured 
structural  supporting  member,  provided 
the  form  walers  are  bolted  to  the  form  or 
secured  by  snap  ties  or  tie-bolts 
extending  through  the  form  and  securely 
anchored;  or.  for  carpenters'  bracket 
scaffolds  only,  by  a  bolt  extending 
through  to  the  opposite  side  of  the 
structure's  wall. 

(2)  Wooden  bracket  form  scaffolds 
shall  be  an  integral  part  of  the  form 
panel. 

(3)  Folding  type  metal  brackets,  when 
extended  for  use,  shall  be  either  bolted 
or  secured  with  a  locking-type  pin. 

(h)  Roof  bracket  scaffolds.  (1)  Scaffold 
brackets  shall  be  constructed  to  fit  the 
pitch  of  the  roof  and  shall  provide  a 
level  support  for  the  platform. 

(2)  Brackets  (including  those  provided 
with  pointed  metal  projections]  shall  be 
anchored  in  place  by  nails  unless  it  is 
impractical  to  use  nails.  When  nails  are 
not  used,  brackets  shall  be  secured  in 
place  with  first-grade  manila  rope  of  at 
least  three-fourth  inch  (1.9  cm)  diameter, 
or  equivalent. 

(i)  Outrigger  scaffolds.  (1)  The  inboard 
end  of  outrigger  beams,  measured  from 


the  fulcrum  point  to  the  extreme  point  of 
anchorage,  shall  be  not  less  than  one 
and  one-half  times  the  outboard  end  in 
length. 

(2)  Outrigger  beams  shall  rest  on  edge, 
the  sides  shall  be  plumb,  and  the  edges 
shall  be  horizontal. 

(3)  The  fulcrum  point  of  outrigger 
beams  shall  rest  on  secure  bearings  at 
least  six  inches  (15.2  cm)  in  each 
horizontal  dimension. 

(4)  Outrigger  beams  shall  be  secured 
in  place  against  movement  and  shall  be 
securely  braced  at  the  fulcrum  point 
against  tipping. 

(5)  The  inboard  ends  of  outrigger 
beams  shall  be  securely  anchored  either 
by  means  of  braced  struts  bearing 
against  sills  in  contact  with  the 
overhead  beams  or  ceiling,  or  by  means 
of  tension  members  secured  to  the  floor 
joists  underfoot,  or  by  both,  if  necessary. 

(6)  The  entire  supporting  structure 
shall  be  securely  braced  to  prevent  any 
horizontal  movement. 

(7)  To  prevent  displacement,  platform 
units  shall  be  nailed,  bolted,  or 
otherwise  seciu^d  to  outriggers. 

(8)  Scaffolds  and  scaffold  components 
not  built  and  loaded  in  accordance  with 
Appendix  A  shall  be  designed  by  a 
registered  professional  engineer  and 
shall  be  constructed  and  loaded  in 
accordance  with  such  design. 

(j)  Pump  Jack  scaffolds.  (1)  Pump  jack 
brackets,  braces,  and  accessories  shall 
be  fabricated  from  metal  plates  and 
angles.  Each  pump  jack  bracket  shall 
have  two  positive  gripping  mechanisms 
to  prevent  any  failure  or  slippage. 

(2)  Poles  shall  be  secured  to  the 
structure  by  rigid  triangular  bracing  or 
equivalent,  at  the  bottom,  top,  and  other 
points  as  necessary.  For  the  pump  jack 
to  pass  bracing  abeady  installed,  an 
additional  brace  shall  be  installed 
approximately  four  feet  (1.2  m)  on  the 
side  opposite  the  brace  from  the  pump 
jack,  and  shall  be  left  in  place  until  the 
pump  jack  has  been  moved  and  the 
original  brace  reinstalled. 

(3)  When  guardrails  are  used  for  fall 
protection,  a  workbench  may  be  used  as 
the  toprail  only  if  it  meets  all  the 
requirements  in  paragraphs  (e)(5)  (ii), 
(vii).  (viii),  (xii),  and  (xiii)  of  this  section. 

(4)  Workbenches  shall  not  be  used  as 
scaffold  platforms. 

(5)  When  poles  are  made  of  wood,  the 
pole  lumber  shall  be  straight-grained, 
free  of  shakes,  large  loose  or  dead  knots, 
and  other  defects  which  might  impair 
strength. 

(6)  When  wood  poles  are  constructed 
of  two  continuous  lengths,  they  shall  be 
joined  together  with  the  seam  parallel  to 
the  bracket. 


{7\  When  two  by  fours  are  spliced  to 
make  a  pole;  the  splices  shall  be  so 
coactrucled  a»  to  develop  the  full 
strength  of  the  member. 

(k)  Ladder  Jack  scaffolds.  [1] 
Platforms  shall  not  exceed  a  height  of  20 
feet  [6.1  m). 

(2)  All  ladders  used  to  support  ladder 
jack  scaffolds  shall  meet  the 
requirements  of  S  1926.1053  of  Subpart 
X — Stairways  and  Ladders,  except  job- 
made  ladders  shall  not  be  used  to 
support  ladder  jack  scaffolds. 

f3)  The  ladder  jack  shall  be  so 
designed  and  constructed  that  it  will 
bear  either  on  the  side  rails  and  ladder 
rungs  or  on  the  ladder  rungs  alone.  If 
bearing  on  rungs  only,  the  bearing  area 
shall  be  at  least  10  inches  (25.4  cm)  on 
each  rung. 

(4)  Ladders  used  to  support  ladder 
jacks  shaU  be  placed,  fastened,  or 
equipped  with  devices  to  prevent 
slipping. 

|5)  Scaffold  platforms  shall  not  be 
bridged  one  to  another. 

(1)  Window  jack  scaffolds.  (1) 
Scaffolds  shall  be  securely  attached  to 
the  window  opening. 

(2)  ScaHolds  shall  be  used  only  for  the 
purpose  of  working  at  the  window 
opening  through  which  the  jack  is 
placed. 

(3)  Window  jacks  shall  not  be  used  to 
support  planks  placed  between  one 
window  jack  and  another,  or  for  other 
etements  of  scaffolding. 

fm)  Crawling  boards  (chicken 
laddersf.  (1)  Crawling  boards  shall 
extend  from  the  roof  peak  to  the  eaves 
when  used  in  connectfon  with  roof 
construction,  repair,  or  raaintenaace. 

(2)  Crawling  boartfs  shall  be  secured 
to  the  roof  by  ridge  hooks  or  equivalent 
means. 

fn)  Step,  platform,  and  trestle  ladder 
scaffolds.  (1)  Scaffold  platforms  shall 
not  be  placed  any  higher  than  the 
second  highest  rung  or  step  of  the  ladder 
supporting  the  platform. 

(2)  All  ladders  used  in  conjunction 
with  step,  platform  and  trestle  ladder 
scaffolds  shall  meet  the  requirements  of 
§  1928.1053  of  Subpart  X— Stairways 
and  Ladders,  except  jol>made  ladders 
shall  not  be  used  to  support  such 
scaffolds. 

(3)  Ladders  used  to  support  step, 
platform,  and  trestle  ladder  scaffolds 
shall  be  placed,  fastened,  or  equipped 
with  devices  to  prevent  slipping. 

(4)  Scaffolds  shall  not  be  bridged  one 
to  another. 

(oj  Single-point  adjustable  suspension 
scaffolds,  {ij  When  two  single-poinl 
adjustable  suspension  scaffolds  are 
combined  to  form  a  two-point  adjustable 
suspension  scaffold,  the  resulting 
scaffold  shall  meet  the  requirements  for 


two-point  adjustable  suspension 
scaffolds. 

(2)  Except  as  provided  herein,  the 
supporting  rope  shall  be  vertical 
between  the  scaffold  and  the  suspension 
device.  The  scaffold  shall  not  be  swayed 
nor  the  rope  fixed  lo  any  intermediate 
point(s)  to  change  the  direction  of  the 
rope.  Exception:  When  the  scaffold  is  on 
the  outside  of  a  dome-type  or  slanted 
structure,  intermediate  supports  may  be 
used  to  change  the  direction  of  the  rope 
from  a  vertical  direction.  Such  supports 
shall  be  designed  and  installed  to 
prevent  chafing  of  the  rope. 

(3)  Boatswains'  chairs  tackle  shall  be 
correct  size  ball  bearing  or  bushed 
blocks,  and  properly  "eye"  spliced 
minimum  five-ei^th  (Vs)  inch  (1.6  cm) 
diameter  first  grade  manila  rope,  or 
equivalent. 

(4)  Boatswains'  chairs  seat  slings  shall 
be  reeved  throu^  four  comer  holes  in 
the  seat;  shall  cross  each  other  on  the 
underside  of  the  seat:  and  shall  be 
rigged  so  as  to  prevent  slippage  which 
could  cause  an  out>of-level  condition. 

(5)  Boatswains'  chairs  seat  slings  shall 
be  a  minimum  of  five-eighth  (%)  inch 
(1.6  cm)  diameter  8ber  or  synthetic  rope 
or  equivalent,  when  employees  are  not 
using  a  heat  producing  process  such  as 
gas  or  arc  welding. 

(6)  When  a  heat-fvoducing  process  is 
being  conducted,  boatswains'  chairs 
seat  slings  shall  be  a  mtoimum  of  three- 
eighth  (%)  inch  (1.0  cm)  wire  rope. 

(7)  Noo-cToss-laninated  wood 
boatswains'  chairs  shall  be  reinforced 
on  their  underside  by  cleats  securely 
fastened  to  prevent  the  board  from 
splitting. 

(p)  Two-point  adjustable  suspension 
scaffolds  (swing  stages). 

Note. — ^The  followsig  requirements  do  not 
apply  to  two-point  adjustable  suspension 
scaffolds  used  as  masons'  or  stonesetters' 
scaffolds.  Such  scaffolds  are  covered  by 
paragraph  [q)  of  this  section. 

(1)  Platforms  shall  not  be  more  than  36 
inches  (0.9  m)  wide  unless  designed  by  a 
qualified  person  to  prevent  unstable 
conditions. 

(2)  The  platform  shall  be  securely 
fastened  to  hangers  (stirrups)  by  U-bolts 
or  equivalent  means. 

(3)  The  blocks  for  fiber  or  synthetic 
ropes  shall  co.asist  of  at  least  one  double 
and  one  single  block.  The  sheaves  of  all 
blocks  shall  fit  the  size  of  the  rope  used. 

(4)  Platforms  shall  be  ladder-type, 
plank-type,  beam-type,  or  light-metal 
type.  Light  metal-tj-pe  platforms  shall  be 
tested  and  listed  by  a  nationally- 
recognized  testing  laboratory. 

(5)  Scaffolds  shall  be  tied  or  otherwise 
secured  to  prevent  them  from  swaying. 
Window  cleaners'  anchors  shall  not  be 
used  for  this  purpose. 


(6)  Two-point  scaffolds  designed  for 
use  as  two-point  scaffolds  shall  not  be 
bridged  or  otherwise  connected  one  to 
another  during  raising  and  lowering 
operations.  Two-point  scaffolds 
designed  for  use  in  muki-point  scaffolds 
may  be  bridged  one  to  another  if  the 
bridge  connections  are  articulated,  and 
the  hoists  properly  sized. 

(7)  Passage  may  be  ntade  from  one 
platform  to  another  onfy  when  the 
platforms  are  at  the  tame  height,  are 
abutting  closely,  and  walk-through 
stirrups  specifically  designed  for  this 
purpose  are  used. 

(q)  Multi-point  adjustable  suspension 
scaffolds,  stonesetters' multJ-point 
adjustable  suspension  scaffolds,  and 
masons '  multi-paint  adjustable 
suspension  scaffolds. 

(1)  When  two  or  more  scaffolds  are 
used  they  shall  not  be  bridged  one  to 
another  unless  they  are  designed  to  be 
bridged,  the  bridge  connections  are 
articulated,  and  the  hoists  are  properly 
sized. 

(2)  If  bridges  are  not  used,  passage 
may  be  made  from  one  platform  to 
another  only  when  the  platforms  are  at 
the  same  height  and  are  abutting 
closely. 

(3)  Scaffolds  shall  be  suspended  from 
metal  outriggers,  iron  brackets,  wire 
rope  slings,  iron  hooks,  or  equivalent 
means. 

(r)  Catenary  scaffolds.  (1)  No  more 
than  one  platform  shall  be  placed 
between  consecutive  vertical  pickups, 
and  no  more  than  two  platforms  shall  be 
used  on  a  catenary  scaffold. 

(2)  Platforms  supported  by  wire  ropes 
shall  have  hookshaped  stops  on  each 
end  of  the  platforms  to  prevent  them 
from  slipping  off  the  wire  ropes.  These 
hooks  shall  be  so  placed  that  they  will 
prevent  the  platfcHm  from  falling  if  one 
of  the  horizontal  wire  nopes  breaks. 

(3)  Wire  ropes  shall  Bot  be  tightened 
to  the  extent  that  the  application  of  a 
scaffold  load  will  overstress  them. 

(4)  Wire  ropes  shall  be  continuous 
and  without  splices  between  anchors. 

(s)  Float  (ship)  scaffoids.  (1)  The 
platform  shall  be  supported  by  a 
minimum  of  two  bearers,  each  of  which 
shall  project  a  minimum  of  six  inches 
(15.2  cm)  beyond  the  platform  on  both 
sides.  Each  bearer  shaB  be  securely 
fastened  to  the  platform. 

(2)  Rope  connections  shall  be  such 
that  the  platform  cannot  shift  or  slip. 

(3)  when  only  two  ropes  are  used 
with  each  float; 

(i)  They  shall  be  arranged  so  as  to 
provide  four  ends  which  are  to  be 
securely  fastened  to  overhead  supports. 

(ii)  Each  supporting  rope  shall  be 
hitched  around  one  end  of  the  bearer 
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and  pass  under  the  platform  to  the  other 
end  of  the  bearer  where  it  is  hitched 
again.  leaving  aulRdent  rope  at  each 
end  for  the  supporting  ties. 

(t)  Interior  hung  scaffolds.  (1) 
Scaffolds  shall  be  suspended  only  from 
the  roof  structure  or  other  structural 
members  such  as  ceiling  beams. 

(2)  Overhead  supporting  members 
(roof  structure,  ceiling  beams,  or  other 
structural  members]  shall  be  inspected 
and  checked  for  strength  before  the 
scaffold  is  erected. 

(3)  Suspension  ropes  and  cable  shall 
be  connected  to  the  overhead  supporting 
members  by  shaddes.  clips,  thimbles,  or 
equivalent  means. 

(u)  Needle  beam  scaffolds.  (1) 
ScafiFold  support  beams  shall  be 
installed  on  edge. 

(2)  Ropes  or  hangers  shall  be  used  for 
supports,  exc^t  that  one  end  of  a 
needle  beam  scaffold  may  be  supported 
by  a  permanent  stmctural  membCT. 

(3)  The  ropes  shall  be  securely 
attached  to  the  needle  beams. 

(4)  The  support  connection  shall  be 
arranged  so  as  to  prevent  the  needle 
beam  from  rolling  or  becoming 
otherwise  displaced. 

(5)  Platform  units  shall  be  securely 
attached  to  the  needle  beams  by  bolts  or 
equivalent  means. 

Note. — Cleats  and  overhang  are  not 
considered  to  be  adequate  means  of 
attachment. 

(v)  Multi-level  suspended  scaffolds. 
(1)  Scaffolds  shall  be  equipped  with 
additional  independent  support  lines, 
equal  in  number  to  the  number  of  points 
supported,  and  equivalent  in  strength  to 
the  strength  of  the  suspension  ropes, 
and  rigged  to  support  the  scaffold  in  the 
event  the  suspension  rope(s)  fail. 

(2)  Independent  support  lines  and 
suspension  ropes  shall  not  be  attached 
to  the  same  points  of  anchorage. 

(3)  Supports  for  platforms  shall  be 
attached  directly  to  the  support  stirrup 
and  not  to  any  other  platform. 

(w)  Mobile  scaffolds.  (1)  Scaffolds 
shall  be  braced  by  cross,  horizontal,  or 
diagonal  braces,  or  combination  thereof, 
to  prevent  collapse  of  the  scaffold  and 
to  secure  vertical  members  together 
laterally  so  as  to  automatically  square 
and  align  the  vertical  members. 
Scaffolds  shall  be  plumb,  level,  and 
squared.  All  brace  connections  shall  be 
secured. 

(i)  Scaffolds  constructed  of  tube  and 
coupler  components  shall  also  conform 
to  the  requirements  of  §  1926.452(b); 

(ii)  Scaffolds  constructed  of  fabricated 
frame  components  shall  also  conform  to 
the  requirements  of  S  1926.452(c). 

(2)  Scaffold  casters  and  wheels  shall 
be  locked  with  positive  wheel  and/or 


wheel  and  swivel  locks,  or  equivalent 
means,  to  prevent  movement  of  the 
scaffold  while  the  scaffold  is  used  in  a 
stationary  manner. 

(3)  The  force  used  to  move  the 
scaffold  shall  be  applied  as  close  to  the 
base  as  practicable,  but  not  more  than 
five  fieet  (1.5  m)  above  the  supporting 
surface. 

(4)  Power  systems  used  to  propel 
mobile  scaffolds  shall  be  designed  for 
such  use.  Foridifts,  trucks,  or  similar 
motor  vehicles  dull  not  b«  used  to 
propel  scaffolds  unless  the  scaffold  is 
designed  for  such  propulsion  systems. 

(5)  Scaffolds  shaU  be  stabilized  to 
prevent  tipping  during  movement. 

(6)  Employees  shall  not  be  allowed  to 
ride  on  scaffolds  unless  the  following 
conditions  exist: 

(i)  The  surface  on  which  the  scaffold 
is  being  moved  ^all  be  writhin  three 
degrees  of  level,  and  free  of  pits,  holes, 
and  obstructions; 

(ii)  The  maximum  height  to  base 
widdi  ratio  of  die  scaffdd  during 
movement  shall  be  two  to  one  or  less. 
Outrigger  frames  may  be  included  as 
part  of  die  base  width  dimension: 

(iii)  Outrigger  frames,  when  used, 
shall  be  installed  on  both  sides  of  the 
scaffold; 

(iv)  When  power  systems  are  used, 
the  propelling  force  shall  be  applied 
directiy  to  the  wheels,  and  shall  not 
produce  a  speed  in  excess  of  two  feet 
per  second  (.M  mps),  and 

(v)  The  employees  are  not  on  any  part 
of  the  scaffold  which  extends  outward 
beyond  the  wheels,  casters,  or  other 
supports. 

(7)  Platforms  shall  not  extend  outward 
past  the  base  supports  of  the  scaffold 
unless  outrigger  frames  or  equivalent 
devices  are  used  to  ensure  stability. 

(8)  Where  leveling  of  the  scaffold  is 
required,  screw  jacks  or  equivalent 
means  shall  be  used. 

(9)  Caster  stems  and  wheel  stems 
shall  be  pinned  or  otherwise  secured  in 
scaffold  legs. 

§1926.453-1926.459    [Reservedl 

§  1926.460    Training  requirements. 

In  addition  to  the  requirements  of 
§  1926.21,  safety  training  and  education, 
the  following  training  requirements 
apply  to  this  subpart.  However,  the 
provisions  of  this  section  may  be  cited 
only  when  a  citation  is  issued 
concurrently  tmder  the  provisions  of 
§  1928.450.  §  1926.451  or  §  1926.452  of 
this  subpart. 

(a)  All  employees  using  scaffolds  to 
perform  a  job  task  shall  be  instructed  in 
the  proper  construction,  use,  placement 
and  care  of  the  scaffolds  they  are  using. 


and  the  applicable  provisions  of  this 
subpart. 

(b)  All  employees  repairing  scaffolds 
shall  be  competent  individuals  trained 
and  famihar  with  the  design  criteria, 
intended  use,  and  proper  procedures  for 
repairing  the  defective  component(8). 

(c)  Suspended  scaffolds  shall  be 
operated  only  by  persons  who  have 
been  instructed  in  the  operation,  use. 
and  inspection  of  the  particular 
suspended  scaffold  being  used. 
Employers  shall  instruct  and  supervise 
their  employees  m  the  safe  use  of  all 
equipment  provided. 

(d)  Training  and  retraining  shall  be 
provided  for  each  employee  as 
necessary. 

Appeociix  A  to  SobpHt  U—Scafiaid 

Specifirrtioi 

This  Appendix  senrea  as  a  non-mandatory 
guideline  to  aMist  employer*  in  complying 
with  the  requirements  of  Subpart  L.  Scaffold 
components  selected  and  loaded  in 
accordance  with  the  general  and  specinc 
provisions  of  this  Appendix  will  be 
considered  as  acceptable  designs  that  meet 
the  capacity  requiremenU  of  {  1926.451(aUl). 
Scafkiid  componeRts  which  are  not  selected 
and  loaded  in  accordance  with  this 
Appendix,  and  components  for  which  no 
specific  guidelines  or  taUea  are  given  in  the 
following  Appendix  (e.g.,  joints,  ties, 
components  for  wood  pole  scaffolds  more 
than  60  feel  in  height,  components  for  heavy- 
duty  horse  scaffoids.  eta),  must  be  designed 
and  constructed  in  accordance  with  the 
capacity  requirements  of  f  1926.451(a),  and 
loaded  in  accordance  with  {  1926.451(d)(1). 

Index  to  Appendix  A  for  Subpart  L 

1.  General  guidelines  and  tables. 

2.  Specific  guidelines  and  tables. 
(a  I  Pole  scaffolds: 

Single  pole  wood  pole  scaffolds 
Independent  wood  pole  scaffolds 

(b)  Tul>e  and  coupler  scaffolds. 

(c)  Fabricated  frame  scaffolds. 

(d)  Plasterers',  decorators'  and  large  area 
scaffolds. 

(e)  Bricklayers'  square  scaffolds. 

(f)  Horse  scaffolds. 

(g)  Form  scaflolds  and  carpenters'  bracket 
scaffolds. 

(h)  Roof  bracket  scaffolds. 

(i)  Outrigger  scaffolds  (one  level). 

(j)  Pump  jack  scaffolds. 

(k|  Ladder  jack  scaffolds. 

(1)  Window  jack  scaffolds. 

(m)  Crawling  boards  (chicken  ladders). 

(n)  Step,  plaiform.  and  trestle  ladder 
scaffolds. 

(o)  Single-point  adjustable  suspension 
scaffolds. 

(p)  Two-point  adjustable  su.spension 
scaffolds. 

(q)(1)  Multi-point  adjustable  suspension 
scaffolds  and  slonesetters'  multi-point 
adjustable  suspension  scaffolds. 

(q){2)  Masons'  multi-point  adjuslable 
suspension  scaffolds. 

(rj  Catenary  scafl'olds. 


42712  Federal  Register  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Proposed  Rules 


(s)  Float  (ship)  scaffolds, 
(t)  Interior  hung  scaffolds, 
(u)  Needle  beam  scaffolds. 

1.  General  guidelines  and  tables 

(a)  The  following  tables,  and  the  tables  in 
Part  B — Specific  guidelines  and  tables,  are 
based  on  all  load-carrying  timber  members  of 
the  scaffold  being  a  minimum  of  1,500  Ib-f/in* 
(stress  grade)  construction  grade  lumber.  All 
dimensions  are  nominal  sizes  as  provided  in 
the  American  Softwood  Lumber  Standards, 
dated  January  1970,  except  that  where  rough 
sizes  are  noted,  only  rough  or  undressed 
lumber  of  the  size  specified  will  satisfy 
minimum  requirements. 

(b)  All  wood  planking  shall  be  selected  for 
scaffold  plank  use  as  recognized  by  grading 
rules  established  by  a  recognized 
independent  inspection  agency  for  the 
species  of  wood  used.  The  maximum 
permissible  spans  for  2  x  10  inch  (nominal)  or 
2x9  inch  (rough)  solid  sawn  wood  planks 
shall  be  as  shown  in  the  following  table: 


Maximuni  mlended  load  (lb/ft') 

Maximum 

span  usmg 

h* 
ttiKfcness 
undressed 
lumber  (ft) 

Maximum 

permissible 

span  usmg 

nominal 

thcliness 
lumber  (ft) 

25 

10 
B 

6 

8 
6 

50 

75 _ 

The  maximum  permissible  span  for  1 V*  x  9- 
inch  or  wider  wood  plank  of  full  thickness 
with  a  maximum  intended  load  of  50  Ib/ff^ 
shall  be  four  feet. 

(c)  Fabricated  planks  and  platforms  may  be 
used  in  lieu  of  solid  sawn  wood  planks. 
Maximum  spans  for  such  units  shall  be  as 
recommended  by  the  manufacturer  based  on 
the  maximum  intended  load  being  calculated 
as  follows: 


Rated  load 
capacity 


LJghUMy 

Medium-duty. 
Heavy^Juty... 
Onei>e«son... 
Two-person... 

Three-person 


Intended  load 


25  pounds  per  square  hxit  applied  uniform- 
ly ove>  ttte  entire  span  area. 

50  pounds  per  square  loot  applied  uniform- 
ly over  the  entire  span  area. 

75  pounds  per  square  loot  applied  unifomv 
ly  over  ttie  entire  span  area 

250  pounds  placed  at  the  center  of  the 
span  (total  250  pounds) 

250  pounds  placed  18  mches  lo  the  left 
and  right  of  the  center  of  the  span  (total 
500  pounds). 

250  pounds  placed  at  the  center  of  the 
span  and  250  pounds  placed  18  inches 
to  the  left  and  right  of  the  center  of  ttte 
span  (total  750  pounds). 


Note. — Platform  units  used  to  make 
scaffold  platforms  intended  for  light-duty  use 
shall  be  capable  of  supporting  at  least  25 
pounds  per  square  foot  applied  uniformly 
over  the  entire  unit-span  area,  or  a  250-pound 
point  load  placed  on  the  unit  at  the  center  of 
the  span,  whichever  load  produces  the 
greater  shear  force. 

(d)  Guardrails  shall  be  as  follows: 


(i)  Toprails  shall  be  equivalent  in  strength 
to  2  inch  by  4  inch  lumber; 

1 V*  inch  X  Vb  inch  structural  angle  iron; 

1  inch  X  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(ii)  Midrails  shall  be  equivalent  in  strength 
to  1  inch  by  6  inch  lumber 

1 V*  inch  x  iVi  inch  x  hh  inch  structural 
angle  iron; 

1  inch  X  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(iii)  Toeboards  shall  be  equivalent  in 
strength  to  1  inch  by  4  inch  lumber; 

1  y*  inch  x  1  y«  inch  structural  angle  iron; 

1  inch  x  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(iv)  Posts  shall  be  equivalent  in  strength  to 
2  inch  by  4  inch  lumben 

1  Vt  Inch  x  1  y4  inch  x  'A  inch  structural 
angle  iron; 

1  inch  x  .070  inch  wall  steel  tubing;  or 

1.990  inch  x  .058  inch  wall  aluminum 
tubing. 

(v)  Distance  between  posts  shall  not 
exceed  8  feet. 

(e)  Overhead  protection  shall  consist  of  2 
inch  nominal  planking  laid  tight,  or  Vi-inch 
plywood. 

(f)  Screen  installed  between  toeboards  and 
midrails  or  toprails  shall  consist  of  No.  18 
gauge  U.S.  Standard  wire  one  inch  mesh. 

2.  Specific  guidelines  and  tables. 
(a)  Pole  scaffolds. 


Single  Pole  Wood  Pole  Scaffolds 


Maximum  intended  load 

Poles  or  uprights 

Maximum  pole  spadng  (longitudinal) 

Maximum  pole  spacing  (transverse) 

Ledgers _ _ 

Bearers  and  maximum  spacing  of  bearers: 
3  It 


5  ft.. 


6  ft.. 


8  ft 

Ranking 

Maximum  vertical  spacing  of  horizontal  members 

Bracmg-honzontal 

Bracing-diagonal ..'"'^Z'Z. 

Tie-ins 


Light  duty  up  to  20  ft.  high 


25  lbs/ft».. 
2x4  in 

6  ft 

5  ft 

1x4  in 


2x4  in 

2  X  6  in.  3  >  4  In 


1^4X9  in 

7  H 

1  x4in 

1x4  in 

1  x4  in 


Light  duty  up  to  60  ft  high 


25  Ibs/f1«.. 

4x4  In 

10  ft 

5  ft 

n^x9in.. 


2x4  m 

2x6inor3x4in  (rough).. 


2x  10  in 

9  ft 

1  X  4  in 

1  X  4  in 

1  x4  in 


Medium  duly  up  to  60  IL  high 


50  lbs/ft" 

4x4  in _ 

8  ft _ 

5fl 

2  X  10  in „ 

2x10inor3x4  in , 

2  X  10in,  3  x4  in 

2x10inor3x4  in 

2  X  10  inor  3  x4  in 

2  X  10  in _ . 

7  ft 

1x6inormx4  in 

1  x4in 

1  X  4  in 


Heavy  (My  up  to 
60  fl  high 


75  «»/«■. 
4  X  6  In. 
6lt 
5tL 

2  X  10  in. 

ZxlOinorSxS 

in. 
2  X  10  m,  3  X  5 

in. 
2x10inor3x5 

in. 

2  X  10  in. 
6ft6ln. 
2x4in. 
2  X  4  ia 
1  x4in. 


secu'^e^'i^tt'  Z7^T,^Z^:^Z  r/nVh'of  thVbt^^"  ^°°'  '^^'^^''  ^'^"  '^  ^^*"^°^'=^'^  ^^'^  ^■"'  ^  *"  "'^^^  ''^-  ^  *«  ^''"'-'-^ 

Independent  Wood  Pole  Scaffolds 


Maximum  mterxjed  load.  ._ 

Poles  or  uprights 

Maximum  pole  spacing  (longitudinal) 

Maximum  (transverse) 

Ledgers 

Bearers  and  maximum  spacing  of  bearers: 

3ft 

6  ft 

8« 

10  ft ;;;;;; 

Planking 

Maximum  vertical  spacing  of  horizontal  members 
Bracing— lx)rizontal 


Light  duty  up  to  20  It.  high 


25  lbs/ft» 

2x4  in , 

6  ft 

6  ft 

IV.  x4  in ! 

2x4  in I, 

2x6inor3x4  in _. 

2x6inor3x4  in j,. 

2x6inor3x4  in ,. 

1  y.  X  9  in 

^« -r 

1  X  4  m i. 


Light  duty  up  to  60  n.  high 


25  lbs/ft' 

4x4  in 

10  ft 

10  It 

1V4  x9in 

2x4  in 

2  X  10  m  (rough)  or  3  x  8  in 

2  X  10  in  (rough)  or  3  x  8  in 

2  X  10  in  (rough)  or  3  x  3  in 

2  X  10  in 

7  ft 

1  X  4  in 


Medum  duty  up  to  60  ft  high 


50  lbs/tt» 

4x4in „ 

8  ft „ 

8ft 

2x  10  in 

2x  10  in 

2x  10  in 

2x  10  in 

2  X  10  in 

6  ft „ 

1x6inor1Vix4in 


Heavy  duty  up  to 
60  ft.  high 


75  lbs/ft'. 
4x4ln. 

en. 

8ft. 

2  X  10  in. 

2  X  10  in  (rough). 
2  X  10  in  (rough). 


2  X  10  in. 
6a 
2x4  In. 
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Independent  Wood  Pole  Scaffolds— Continued 


B^9dn^-~dlitg9ati  ^ 


Ligm  duly  up  to  20  fl  high 


1  ic4iii. 

1  x4  in.. 


Light  duty  up  10  80  tt.  high 


1  x4m 

1  «4in _ 


Madum  duty  i4>  to  SO  ft.  h«h 


1  K4n_ 
1  x4n.. 


"^? 


duly  upk> 


.  2it4in. 

1  k4in. 


.aJSrS  ZS^Zt^^  ^ngtlfS  STe^f  '^^  '"'"^  '''"  "^  "*'^*"^  with  V..  x  2  tn  .teel  .trip,  or  the  equivalent 
(b)  Tube  and  coupler  scaffolds. 


Minimum  Size  OF  Members 


Maxknum  intended  load 
Posts,  luMvamd 
Bearea 


Maxmutn  runner  spacing  vertically.. 


Light  duly 


2SI)s/n.. 


2  m  (1  90  n)  OO  steal  Inbe  orppe— 

Noional  2  in  (1.90  in) 

OO  steel  tube  or  pipe  and  a  maximuin  post 
spacng  of  6  It  by  TO  N*. 


6  ft  6  in.. 


Medhimduly 


SOba/IP _.. 

2  in  (1.90  in)  00  alaal  lube  or  pipa 

2  in  (1.90  in) 

OO  steel  lube  or  pipe  and  a  maximuni  poal 
spadng  of  5  fl  by  8  ff. 

or _ _ 

l«orninat  2K  n  (2.375  in)  00  steel  lube  or 
pipe  and  a  maxmum  post  spacing  of  6  fl  by 
8(f 
6  n  6  in _ 


'Bearers  sha>  be  installed  in  the  direction  of  ttw  shorter  dknension. 

Note.— Longitudinal  diagonal  bracing  shall  be  installed  at  an  angle  of  45'  (±5°). 


Maximum  Number  of  Planked  Levels: 


Maximum  number  of  addilianal 
planked  levefs 

Maximum 

light 
duty 

Medium 
duty 

Heavy 
duly 

height  of 
scaffold 

Number  of 

HKXlung 

levels 
1 

3 

16 

11 

6 

1 

11 
1 
0 
0 

8 
0 
0 
0 

125  R 
Do 
Do. 
Do. 

4 „ 

(c)  Fabricated  frame  scaffolds.  Becerase  of 
their  prefabricated  nature,  no  speciflc 
guidelines  or  tables  are  given. 

(d)  Plasterers',  decorators',  and  large  area 
scaffolds.  These  scaffolds  shall  be 
constructed  in  accordance  with  the  guidelines 
for  pole  scaffolds,  tube  and  coupler  scaffolds, 
or  fabricated  frame  scaffolds. 

(e)  Bricklayers' square  scaffolds. 

Maximnm  intended  load 50  lb/ 

ft»*. 

MaximiBB  width _ „ 5  feet. 

Maximuni  height s  feet. 

Gussete 1  xBin. 

Braces „ 1  x  8  in. 

I-egs 2  X  6  in. 

Bearers  (horizontal  members) 2  x  6  in. 


"The  squaras  shall  be  set  not  more  than 
eight  feet  apart  for  h'ght  duty  scaffolds  and 
not  more  than  five  feet  apart  for  medium  duty 
scaffolds. 

(f)  Horse  scaffolds. 


Maximum   intended   load  (light    25  lb/ 

duty).  Ri'. 

Maximum         Intended  load    50  lb/ 

(medium  duty).  ft**. 


Horizontal  members  or  bearers: 

Ught  duty 2  X  4  in. 

Medium  duty 3  x  4  in. 

Legs 2  X  4  in. 

Longitudinal  brace  between  legs....  1  x  6  in. 

Gusset  brace  at  top  of  legs 1  x  8  in. 

Half  diagonal  braces 2  x  4  in. 


'Horses  shall  be  spaced  not  more  than 
eight  feet  apart  for  l^t  duty  loads,  and  not 
more  than  five  feet  apart  for  medium  duty 
loads. 

(g)  Form  scaffolds  and  carpenters' bracket 
scaffolds. 

(1)  Brackets  shall  consist  of  a  triangular- 
shaped  frame  made  of  wood  with  a  cross- 
section  not  less  than  2  incbes  by  3  inches,  or 
of  1  %  inch  X 1  Vi  inch  x  V4  inch  structiu-al 
angle  iron. 

(2)  Bolts  used  to  attach  brackets  to 
structures  shall  not  be  less  than  five-eighth 
inch  in  diameter. 

(3)  Maximum  bracket  spacing  shall  be  eight 
feet  on  centers. 

(4)  No  more  than  two  employees  shall 
occupy  any  given  eig^  feet  of  a  bracket  or 
form  sc»&>ld  at  any  one  time.  Tools  and 
materials  shall  not  exceed  75  pounds  bi 
addition  to  the  occupancry. 

(5)  Wooden  figure-four  scaffolds: 

Maximum  intended     25  pounds/square 
load.  foot. 

Upi^ts _ 2x4in.or2x6 

bi. 


Bearers  (two) 

Braces „ 

Maximnm  length  of 
bearers. 


1  X  e  in. 
IxSin. 
3  ft  e  in. 
(unsupported). 


Outrigger  bearers  shaD  consist  of  two 
pieces  of  1  x  6  inch  lumber  nailed  on  opposite 
sides  of  the  vertical  support 


Heavy  duly 


7Sbsm< 

Noninst  2  m  (1.90  In)  OO  slael  lube  or  p0e 
ftoainal  2M  in  (2.375  in). 
00  sisal  feAa  or  pipe  and  a  naxinium  poal 
spacing  of  6  fl  by  6  ft. 


enein. 


Bearers  for  wood  figure  four  brackets  shall 
project  not  more  than  three  feet  six  inches 
from  the  outside  of  the  form  support  and 
shall  be  braced  and  secured  to  prevent 
tipping  or  turning.  The  knee  or  angle  brace 
shall  intersect  the  bearer  at  least  three  feet 
from  the  form  at  an  angle  of  approximately  45 
degrees,  and  the  lower  end  shall  be  nailed  to 
a  vertical  support 


(6)  Metal  bracket 

scaffolds: 

Maximum  intended 
load. 

Uprights 

Bearers _... 

Bracxs „ 

(g)  Wood  bracket 

scaffolds: 

Maximum  intended 
load. 

Uprights 


Bearers 

Maximum  scaffold 

width. 
Braces . 


25  pounds/square 

foot. 
2x4  inch. 
As  designed. 
As  designed. 


25  pounds/square 

foot 
2  x  4  in.  or  2  X  6 

in. 

2  X  6  in. 

3  ft  6  in. 

Ix6in. 


(h)  Roof  bracket  scaffolds.  No  specific 
guideUnes  or  tables  are  given. 

(i)  Outrigger  scaffolds  (single  level). 
Outrigger  beams  shall  extend  not  more  than 
six  feet  beyond  the  face  of  the  building. 


Light  duty 

MeOumduly 

Ojiriggsr  liM 

25  fc/fl  • 

2  X  10  In _ 

10  ft -_ 

50l>/ft> 
3  X  10  n. 
6ft. 

0)  Pump  jack  scaffolds.  Wood  poles  shall 
not  exceed  30  feet  in  height.  Maximum 
intended  load— 500  lbs  between  poles: 
applied  at  the  center  of  the  span.  Not  more 
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than  two  employees  shall  be  upon  a  pump 
jack  scaffold  at  one  time  between  any  two 
supports. 

When  2  X  4's  are  spliced  together  to  make  a 
4x4  inch  wood  pole,  they  shall  be  spliced 
with  lOd  common  nails  no  more  than  12 
inches  center  to  center,  staggered  uniformly 
from  the  opposite  outside  edges. 

(k)  Ladder  jack  scaffolds.  Maximum 
intended  load— 25  lb/ft  ».  However,  not  more 
than  two  employees  shall  occupy  any 
platform  at  any  one  time.  Maximum  span 
between  supports  shall  be  eight  feet. 

(1)  Window  jack  scaffolds.  Not  more  than 
one  employee  shall  occupy  a  window  jack 
scaffold  at  any  one  time. 

(m)  Crawling  boards  (chicken  ladders). 
Crawling  boards  shall  be  not  less  than  10 
inches  wide  and  one  inch  thick,  with  cleats 
having  a  minimum  1  x  T/i  inch  cross- 
sectional  area.  The  cleats  shall  be  equal  in 
length  to  the  width  of  the  board  and  spaced 
at  equal  intervals  not  to  exceed  24  inches. 

(n)  Step,  platform,  and  trestle  ladder 
scaffolds.  No  specific  guidelines  or  tables  are 
given. 


(o)  Single-point  adjustable  suspension 
scaffolds.  Maximum  intended  load— 250  lbs. 

Wood  seats  for  boatswains'  chairs  shall  be 
not  less  than  one  inch  thick  if  made  of  non- 
laminated  wood,  or  five-eighth  inch  thick  if 
made  of  marine  quality  plywood. 

(p)  Two-point  adjustable  suspension 
scaffolds.  (1)  In  addition  to  direct  connections 
to  buildings  (except  window  cleaners' 
anchors)  acceptable  ways  to  prevent  scaffold 
sway  include  angulated  roping  and  static 
lines.  Angulated  roping  is  a  system  of 
platform  suspension  in  which  the  upper  wire 
rope  sheaves  or  suspension  points  are  closer 
to  the  plane  of  the  building  face  than  the 
corresponding  attachment  points  on  the 
platform,  thus  causing  the  platform  to  press 
against  the  face  of  tfce  building.  Static  lines 
are  separate  ropes  secured  at  their  top  and 
bottom  ends  closer  to  the  plane  of  the 
building  face  than  the  outermost  edge  of  the 
platform.  By  drawing  the  static  line  taut,  the 
platform  is  drawn  against  the  face  of  the 
building. 

(2)  On  suspension  scaffolds  designed  for  a 
working  load  of  500  pounds,  no  more  than 

Schedule  for  Ladder-Type  Platforms 


two  employees  shall  be  permitted  on  the 
scaffold  at  one  time.  On  suspension  scaffolds 
with  a  working  load  of  750  pounds,  no  more 
than  three  employees  shall  be  permitted  on 
the  scaffold  at  one  time. 

(3)  Ladder-type  plalforms.  The  side  stringer 
shall  be  of  clear  straight-grained  spruce.  Tlie 
rungs  shall  be  of  straight-grained  oak.  ash,  or 
hickory,  at  least  one  and  one-eighth  inches  in 
diameter,  with  seven-eigfcth  inch  tenons 
mortised  into  the  side  stringers  at  least 
seven-eighth  inch.  The  stringers  shall  be  tied 
together  with  tie  rods  not  less  than  one-fourth 
inch  in  diameter,  passing  through  the 
stringers  and  riveted  up  tight  against  washers 
on  both  ends. 

The  flooring  strips  shall  be  spaced  not 
more  than  five-eighth  inch  apart,  except  at 
the  side  rails  where  the  space  may  be  one 
inch.  Ladder-type  platforms  shall  be 
constructed  in  accordance  with  the  following 
table: 


Length  o(  plartorm 

Side  stnngefs.  imnmiuni  cross  section  (firasried  laes): 

At  ends 

Almiddte 


12  ft  , 


1%x2*.  in.. 
1%  X  3*1  m.. 


Remfofong  stnp  (mmmiom)  A  M,  «  %  inch  steel  remforemg  strip  shall  t>e  attached  to  the  sido  or  underside  luM  length 
Rungs  Rungs  Shan  be  I  %  ,nch  minmwn  diameter  with  at  least  <4  inch  n  dameter  tenons,  and  the  maximum  soadna 


14  a  tsft.. 


1%x2V,  in. 
1%  x3%in.. 


Tie  rods: 

Number  (minimum) 

Diameter  (mmnnum) 

Flooring,  mmmium  tmished  size  . 


damoter  tenons,  aMd  the  maxunum  spacing  shall  be  12  inches  to  center. 


■f 


3 

V4  in 

Vt  x  2V4  m.. 


4 , 

V4  in 

■/i  X  2%  m... 


18  a  20  ft 


1^  X  3  in. 
^V>  x4  in. 


4. 


Schedule  for  Ladder-Type  Platforms 


..4... 


22  and  24  ft.. 


1*1  X  3  In 

iy»  x4v,  m 


Length  ol  plattorm 

Side  stnngers.  minimum  cross  section  (firashed  sizea): 
Ai  ends 

Ai  middle ■~"..zzzzzzzzz"zz'""Z7-  r 

nanloraig  stnplminimum)  A  '/.  x  '/i-mcti  steel  remforemg  stnp  shall  be  attached  to  the  Mle  or'  Ijiiderside  full  teiwtti 

Hungs  Rungs  shall  be  1  ^nnch  minimum  diameter  wrth  at  least '/»,  inch  »i  diameler  tenons,  and  the  maximum  spaong  sh^l  be  12  inches  to  center. 

Tie  rods 

Number  (minimum) 

Diameler  (minimum) 

Flooring,  minimum  finished  size 


..4.. 


5 

V4  in 

V«  X  2%  m.. 


28  and  30  ft 


1%  x3V1iirv 
IKxSin. 


6. 

v;i  m. 

Vi  X  2^«  in. 


UM 


(4)  Plank-Type  Platforms.  Plank-type 
platforms  shall  be  composed  of  not  less  than 
nominal  2x8  inch  unspliced  planks, 
connected  together  on  the  underside  with 
cleats  at  intervals  not  exceeding  four  feet, 
starting  six  inches  from  each  end.  A  bar  or 
other  effective  means  shall  be  securely 
fastened  to  the  platform  at  each  end  to 
prevent  the  platform  from  slipping  off  the 
hanger.  The  span  between  hangers  for  plank- 
type  platforms  shall  not  exceed  10  feet. 

(5)  Beam-Type  Platforms.  Beam  platforms 
shall  have  side  stringers  of  lumber  not  less 
than  2x6  inches  set  on  edge.  The  span 
between  hangers  shall  not  exceed  12  feet 
when  beam  platforms  are  used.  The  flooring 
shall  be  supported  on  2  x  6  inch  cross  beams, 
laid  flat  and  set  into  the  upper  edge  of  the 
stringers  with  a  snug  fit,  at  intervals  of  not 
more  than  four  feet,  securely  nailed  in  place. 


The  flooring  shall  be  of  1  x  6  inch  material 
nailed  to  the  cross  beams.  Floor-boards  shall 
not  be  spaced  more  than  one-half  inch  apart. 

(q){l)  Multi-point  adjustable  suspension 
scaffolds  and  stonesetters '  multi-point 
adjustable  suspension  scaffolds. 

No  specific  guidelines  or  tables  are  given 
for  these  scaffolds. 

{q)(2)  Masons '  multi-point  adjustable 
suspension  scaffolds.  Maximum  intended 
load— 50  lb/ft*.  Each  outrigger  beam  shall  be 
at  least  a  standard  seven  inch,  15.3  pound 
steel  I-beam,  at  least  15  feet  long.  Such  beams 
shall  not  project  more  than  six  feet  six  inches 
beyond  the  bearing  point.  Where  the 
overhang  exceeds  six  feet  six  inches, 
outrigger  beams  shall  be  composed  of 
stronger  beams  or  multiple  beams. 

(r)  Catenary  scaffolds.  (1)  Maximum 
intended  loaci- 500  lbs. 


(2)  Not  more  than  two  employees  shall  be 
permitted  on  the  scaffold  at  one  time. 

(3)  Maximum  capacity  of  comcalong  shall 
be  2,000  lbs. 

(4}  Vertical  pickups  shall  be  spaced  not 
more  than  50  feet  apart. 

(s)  Float  (ship)  scaffolds.  (1)  Maximum 
intended  load — 750  lbs. 

(2)  Platforms  shall  be  made  of  three-fourth 
inch  plywood,  equivalent  in  rating  to 
American  Plywood  Association  Grade  B^, 
Group  I,  Exterior. 

(3)  Bearers  shall  be  made  from  2x4  inch, 
or  1  X  10  inch  rough  lumbar.  They  shall  be 
free  of  knots  and  other  flaws. 

(t)  Interior  hung  scaffolds. 
Bearers  (use  on  edge) 2  x  10  in. 
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Maximum  intended  load Maximum 

span. 

25lb/fl2 10  ft. 

SOlb/fl'' 10  ft. 

75  lb/ft" 7  ft. 

(u)  Needle  beam  scaffolds. 

Maximum  intended  load 25  Ib/ft^. 

Beams 4  x  6  in. 

Maximum  platform  span 8  ft. 

Maximum  beam  span 10  ft. 
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Ropes  shall  be  attached  to  the  needle 
beams  by  a  scaffold  hitch  or  an  eye  splice. 
The  loose  end  of  the  rope  shall  be  tied  by  a 
bowline  knot  or  by  a  round  turn  and  a  half 
hitch. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Dodcat  No.  S-206] 

Safety  Standards  for  Fal  Protection  In 
the  Construction  Industry 

agency:  Occupational  Safety  and 

Health  Administration.  Labor. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  construction 
industry  safety  standards  addressing 
fall  protection.  The  standards  proposed 
for  revision  regulate  the  design  and  use 
of  fall  protection  systems  and 
procedures  used  in  construction  to 
prevent  employees  from  falling  into  or 
through  working  levels,  falling  to  lower 
levels,  and  to  protect  employees  ftxjm 
falling  objects. 

The  proposed  revisions  are  intended 
to  correct  problems  found  in  the  existing 
standards  which  regulate  in  detail  the 
specific  methods  to  be  used  to  reduce 
employee  exposure  to  the  hazards  of 
falling  and  of  being  struck  by  falling 
objects.  The  proposed  revisions  would 
continue  to  address  the  hazards  to 
which  employees  are  exposed,  but 
would  do  so  using  performance  citeria 
where  possible,  rather  than  specification 
standards.  The  proposed  revisions 
would  also  consolidate  and  simplify 
many  of  the  existing  provision*^.  For 
example,  paragraph  f  1926.104  Safety 
belts,  lifelines,  and  lanyards,  and 
paragraph  S  1928.105  Safety  nets,  would 
be  relocated  to  the  proposed  subpart. 
This  approach  is  another  step  in 
OSHA's  plan  to  review  its  safety 
standards  and  to  revise  them  as 
necessary  to  provide  safer  working 
conditions  without  imposing 
unnecessarily  burdensome 
requirements.  This  proposal  is  being 
issued  after  appropriate  consultation 
with  the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH). 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  23, 1987.  Hearing  requests 
must  be  postmarked  by  February  23, 
1987. 

ADDRESS:  Written  comments  and 
requests  for  hearings  should  be  sent  to 
the  Docket  Officer,  Docket  No.  S-206. 
U.S.  Department  of  Labor,  Room  N-3670, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  RMTHER  INFORMATKM  CONTACT: 
Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 


Department  of  Labor,  Room  N-3837. 200 
Constitution  Aventie,  NW.,  Washmgton, 
DC  20210,  Telephone  (202)  523-6151. 
SUPPLEMENTARY  INFORMATION:  The 

author  of  this  proposed  rulemaking  is 
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I.  Background 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (CWHSA)  {40 
U.S.C.  327  et  seq.)  in  1969  by  adding  a 
new  section  107  (40  U.S.C.  333)  to 
provide  employees  in  the  construction 
industry  with  a  safer  work  environment 
and  to  reduce  the  frequency  and 
severity  of  construction  accidents  and 
injuries.  The  amendment,  commonly 
known  as  the  Construction  Safety  Act 
(CSA)  (Pub.  L.  91-54;  August  9, 1989), 
significantly  strengthened  onployee 
protection  by  providing  occupational 
safety  and  health  standards  for 
employees  of  the  building  trades  and 
construction  industry  working  on 
Federally-financed  or  Federally-assisted 
construction  projects.  Accordingly,  the 
Secretary  of  Labor  issued  Safety  and 
Health  Regulations  for  Construction  in 
29  CFR  Part  1518  (38  FR  7340,  April  17. 
1971)  pursuant  to  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act. 

The  Occupational  Safety  and  Healdi 
Act  (the  Act)  (94  Stat.  1590;  29  U.S.C.  651 
et  seq.),  was  enacted  by  Congress  in 
1970  and  authorized  the  Secretary  of 
Labor  to  adopt  established  Federal 
standards  issued  under  other  statutes, 
including  the  Construction  Safety  Act, 
as  occupational  safety  and  health 
standards.  Accordingly,  the  Secretary  of 
Labor  adopted  the  Construction 
Standards,  which  had  been  issued  under 
the  Construction  Safety  Act  in  29  CFR 
Part  1518,  in  accordance  with  section 
6(a)  of  the  Act  (36  FR  10466,  May  29. 
1971).  The  Safety  and  Health 
Regulations  for  Construction  were 
redesignated  as  Part  1926  later  in  1971 
(36  FR  25232,  December  30, 1971). 

The  standards  in  Subpart  E — Personal 
Protective  Equipment,  including 
S  1926.104— Safety  Belts,  Ufelines,  and 
Lanyards,  and  §  1926.105— Safety  Nets, 
were  among  the  standards  adopted  by 
OSHA  through  the  section  6(a)  process. 
The  standards  in  Subpart  M— Floor  and 
Wall  Openings,  and  Stairways 
§  1926.500,  were  also  adopted  by  OSHA 
through  the  section  8(a)  process  and 
have  been  amended  several  limes  under 
section  6(b)  of  the  OSH  Act.  The  above 
mentioned  provisions  in  Subparts  E  and 
M  of  Part  1926  relate  to  fall  protection 
and  are  the  subject  of  this  proposed 
revision. 


As  part  of  OSHA's  continuing 
program  of  standards  eraluation  and  in 
response  to  public  comments,  a 
complete  review  of  Subpart  M  was 
begun  in  1977.  Since  then,  the  ACCSH 
has  reviewed  Subpart  M  six  times  and 
has  submitted  transcripts  of  these 
meetings,  including  recommendations,  to 
the  Assistant  Secretary.  The  transcripts 
are  part  of  the  public  record  as  Exhibit 

1.  The  Committee's  reconunendations, 
and  those  of  other  interested  parties, 
have  been  carefully  analyzed  in 
connection  with  the  present  rulemaking. 
Many  of  the  changes  in  the  standard 
being  proposed  reflect  the 
reconmiendations  and  suggestions  of  the 
Advisory  Committee  and  interested 
persons.  Relevant  ACCSH  comments 
are  discussed  below  in  the  Summary 
and  Explanation  sectioa  Committee 
discussions  that  were  inconclusive  or 
did  not  produce  a  specific 
recommendation  have  also  been 
considered,  but  are  not  discussed  in  this 
preamble. 

OSHA  believes  that  many  of  the 
existing  provisions  relating  to  fall 
protection  are  redundant  or  ambiguous, 
and  in  some  places  may  actually 
increase  employee  exposure  to  fall 
hazards.  Other  provisions  simply  are  not 
feasible  in  all  situations.  To  eliminate 
these  problems  and  to  encourage 
compliance  by  employers  and 
employees,  this  proposal  focuses  on  the 
principal  liazards  involved  when 
working  in  elevated  areas.  In  addition, 
the  proposal  has  been  written  in 
performance-oriented  language.  This 
proposal  also  incorporates  directly 
relevant  provisions  of  the  general 
industry  standards  (Part  1910)  which 
have  been  determined  by  OSHA  to  be 
applicable  to  the  construction  industry. 

For  purposes  of  organization,  the  topic 
of  stairways  will  be  relocated  from 
existing  Subpart  M  to  a  proposed 
revised  Subpart  X  titled  "Stairways  and 
Ladders."  lliese  two  sul^arts,  along 
with  a  revised  Subpart  L,  retitled 
"Scaffolds,"  constitute  a  package  of 
interrelated  standards  which  have  been 
rewritten  and  reorganized  to  facilitate 
treatment  of  the  individual  subjects. 
OaiA  intends  to  coordinate  the 
rulemaking  activities  for  these  three 
subparts,  and  hopes  to  make  the  final 
rules  for  all  three  subparts  effective  at 
die  same  time. 

OSHA  believes  that  the  clarified  and 
revised  language  of  the  proposal  will 
help  employers  to  understand  the 
requirements  of  Subpart  M,  and  will 
iaiprove  safety  by  minimizing  subjective 
interpretations  of  the  provisions.  By 
minimizing,  if  not  eliminating,  the 
interpretations  needed  to  understand 
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the  requirements  of  Subpart  M,  OSHA 
intends  to  provide  fair  and  equal  notice 
to  all  employers  of  the  rules  for  fall 
protection. 

This  project  is  also  being  coordinated 
with  the  project  for  the  revision  of 
related  general  industry  standards  in  29 
CFR  Part  1910  Subpart  D— Walking/ 
Working  Surfaces.  Wherever  possible, 
the  1910  and  1926  proposals  use  the 
same  language  to  address  similar 
hazards  in  order  to  promote  consistency 
between  the  two  sets  of  standards. 

II.  Hazards  Involvad 

Fall  accidents  resulting  in  injuries  and 
fatalities  continue  to  occur  at 
construction  sites  despite  the 
development  and  promulgation  of  the 
OSHA  Construction  Standards  in  1971. 
Examination  of  available  data  indicate 
that  these  accidents  appear  to  be 
primarily  the  result  of  non-compHance 
with  existing  OSHA  standards,  and  not 
because  the  standards  improperly 
address  the  fall  hazards  involved  in 
construction.  However,  after  review  of 
compUance  problems  and  public 
comments  received  since  1972,  OSHA 
believes  that  the  present  standard  needs 
updating  to  clarify  the  requirements  of 
some  current^  ambiguous  and 
confusing  provisions.  In  addition,  OSHA 
believes  that  reformatting  the 
requirements  into  a  more  logical 
grouping  oi  topics  vrill  allow  employers 
to  more  easily  determine  what  they 
must  do. 

Precise  fall  hazard  accident  data  for 
the  entire  conatioiction  industry  are  not 
available.  Falls  are  reported  according 
to  the  nature  of  the  injury  and  the 
surface  involved,  but  no  match  is  made 
between  the  two  categories.  In  addition, 
although  the  number  of  coastniction  fall 
accidents  can  be  estimated  for  a  given 
period  of  time,  the  ratio  of  accidents  to 
the  amount  of  employee  exposure  to  fall 
hazards  cannot  be  readily  determined. 
However,  based  upon  the  limited  data 
which  have  been  compiled,  it  can  be 
estimated  that  as  many  as  41,000 
injuries  due  to  falls  fnnn  elevations 
covered  under  Subpart  M  occurred  in 
1979  alone,  not  including  those  falls 
which  resulted  in  fatalities  (Ex.  2:  Table 
IV-1). 

Although  specific  accident  ratios 
cannot  be  projected  for  the  4  milUon 
construction  workers  potentially 
covered  by  Subpart  M.  the  following 
examples  of  recorded  accidents 
illustrate  the  types  of  fall  accidents  that 
injure  and  kill  construction  employees. 
The  list  reflects  selected  examples  and 
is  not  intended  to  represent  all  the  types 
of  falls  that  occur. 

•  August  26. 1977:  Fatality.  While 
installing  shingles  on  a  roof  with  a  pitch 


greater  than  4  in  12,  an  employee  lost  his 
balance  and  fell  16  fieet  to  his  death  (Ex. 
3:19].  Observance  of  existing  provisions 
§  1926.28(a)  and  1 1926.104,  or  the 
clarified  language  of  proposed 
paragraph  i  1926.501(c).  might  have 
prevented  this  death  by  protecting  the 
employee  with  a  body  belt  or  harness 
system. 

•  October  17, 1976;  Fatality.  While 
painting  near  a  roof  edge,  an  raiployee 
slipped  and  fell  50  feet  to  the  ground 
below.  Although  told  to  wear  a  body 
belt  prior  to  the  accident  the  employee 
was  not  wearing  a  body  belt  at  the  time 
of  the  accident  (Ex.  3:21).  Observance  of 
existing  provisions  9  1926.28(a]  and 

§  1926.104.  or  the  clarified  language  of 
proposed  paragraphs  S  1926.501(b)(1) 
and  (c),  might  have  prevented  this  death 
by  protecting  the  employee  with  a  body 
belt,  body  harness,  safety  net,  or 
guardrail  system. 

•  December  5, 1974:  Fatality.  While 
leaning  out  over  die  roof  edge  to  reach 
an  object  on  the  end  of  a  hoist,  an 
employee  lost  his  balance  and  fell  30 
feet  (Ex.  3:22).  Observance  of  existiiig 
provision*  1 1926.28(a)  and  S  1928.104, 
or  the  clarified  language  of  proposed 
paragraph  i  ia2a.S01(b)(3),  mi^t  have 
prevented  th»  death  by  protecting  the 
employee  with  a  body  belt  or  body 
harness  system  during  hoist  operations. 

•  May  17, 1977:  Fatality.  While 
cleaning  up  the  work  area,  an  employee 
lost  his  balance  near  the  edge  and  fell  25 
feet  (Ex.  3:13).  Ob««vmice  of  existing 
provision  S  192&500(d)(l),  or  the 
proposed  paragraph  S  1926.501(b)(1), 
might  have  prevented  this  accident  by 
protecting  the  employee  with  a  guardrail 
system  while  working  near  a  Qoor  edge. 

•  Noveoiiber  12. 1977:  Fatality.  While 
walking  backward  pulling  a  hot  tar 
spreader,  an  employee  stepped  into  an 
unguarded  roof  opening  and  fell  25  feet 
(Ex.  3:35).  Observance  of  existing 
provision  §  1926.500(b)(1),  or  the 
proposed  paragraph  §  1926.501(b)(4), 
might  have  prevented  this  accident  by 
protecting  the  employee  with  a  guardrail 
system  or  a  cover  placed  over  the  roof 
opening. 

A  study  of  99  fall  related  fatalities 
(Ex.  2)  suggests  that  almost  all  of  the 
deaths  could  have  been  prevented  by 
the  use  of  guardrails,  body  belts,  body 
harnesses,  safety  nets,  covers,  or  other 
means  which  would  reduce  employee 
exposure  to  the  fall  hazard.  All  such 
accidents  are  complex  events,  of  course, 
and  multiple  issues  must  be  addressed 
in  order  to  protect  against  the  human 
and  equipment  factors  which  can  result 
in  injury  or  death.  Among  these  issues 
are  knowledge  of  where  protection  is 
required;  the  types  of  appropriate 
systems  for  given  situations;  the  proper 


construction  and  installation  of  safety 
systems;  and  proper  supervision,  work 
procedures,  and  training.  Bach  of  these 
topics  is  covered  in  the  proposed 
revisions  to  Subpart  M.  The  proposal 
concentrates  on  hazard  identification 
and  includes  specific  training 
requirements  to  supplement  the  general 
training  provisions  of  i  1928.21.  In 
addition  to  darifying  the  existing 
provisions,  the  proposal  provides 
coverage  not  contained  in  the  existing 
Subpart  M.  For  example,  steep  roofi  are 
not  identified  in  the  existing  Subpart 
but  are  covered  in  the  prtqjosal. 

For  a  further  discussioa  of  accident 
rates  and  significance  of  risk,  see 
Section  IV.  Preliminary  Regufotory 
Impact  Assesament  and  Regn/atory 
Flexibility  Analysis. 

m.  Summary  and  Expienatian  of  the 
Proposal 

The  following  discussion  explains 
significant  substantive  changes  to  the 
existing  standard. 

Subpart  M— Fall  Protection.  The  tide 
of  Subpart  M  is  proposed  to  be  changed 
from  "Floor  and  Wali  C^>enings,  and 
Stairways"  to  "Fall  Protection."  The 
existing  standard  contains  provisions 
which  regulate  fall  protection  in  many 
areas  and  not  just  for  floors,  wall 
openings,  and  stairways.  For  example, 
roofs,  Qoor  perimeters,  floor  holes, 
dangerous  equipment  ramps,  runways, 
and  stairway  construction  are  ail 
included  in  the  existing  scope  of  Subpart 
M.  However,  the  existing  title  does  not 
reflect  this  scope  of  coverage.  Hie 
proposed  title  for  Subpart  M  more 
accurately  reflects  the  topics  covered. 
i.e.,  fall  protection  systems  and 
practices.  In  addition,  to  make  Subpart 
M  a  more  comprehensive  set  of  fall 
protection  standards  for  coastniction. 
the  provisions  of  §1926.104 — Safety 
belts,  lifelines,  and  lanyards; 
§1926.105 — Safety  nets;  and  the  current 
fall  protection  provisions  of  paragraphs 
§1926.651(t),  §1926.651(w), 
§ig26.700(b)(l),  would  all  be  revised  and 
relocated  to  Subpart  M.  As  discussed 
earlier,  the  topic  of  stairways  is 
proposed  to  be  relocated  to  a  new 
revised  Subpart  X — Stairways  and 
Ladders,  as  this  topic  also  includes  other 
rules  which  are  not  related  to  fall 
protection. 

In  the  following  discussion,  a 
paragraph  citation  preceded  by  the 
letter  "E"  refers  to  a  paragraph  in  the 
existing  standard.  All  other  citations  are 
to  the  proposed  standard. 

§1926.500    Scope,  application,  and 
definitions  applicable  to  this  subpart 
Paragraph  §1926.500(a)  outlines  the 
scope  and  application  of  the  entire 
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Subpart  M.  The  proposal  would  apply  to 
all  walking/working  surfaces  found  in 
construction,  alteration,  repair 
(including  painting  and  decorating),  and 
demolition  workplaces  except  for  Hve 
specific  areas:  Fall  protection  for 
scafFoIds  would  be  as  provided  in 
proposed  Subpart  L— Scaffolds.  The 
requirement  to  have  fall  protection  on 
specified  pieces  of  construction 
equipment  would  remain  in  Subpart  N — 
Cranes,  Derricks,  Hoists,  Elevators,  and 
Conveyors,  and  Subpart  O — Motor 
Vehicles,  Mechanized  Equipment,  and 
Marine  Operations;  however,  the 
systems  required  by  Subparts  N  and  O 
would  have  to  conform  to  the  provisions 
of  proposed  Subpart  M.  Additional 
requirements  to  have  fall  protection  for 
connectors  and  for  workers  on  derrick 
and  erection  floors  during  steel  erection 
would  remain  in  Subpart  R — Steel 
Erection.  Similarly,  the  requirement  to 
have  fall  protection  during  tunnel 
operations  is  contained  in  Subpart  S — 
Tunnels  and  Shafts,  Caissons, 
Cofferdams,  and  Compressed  Air. 
Additional  requirements  for  fall 
protection  during  power  transmission 
and  distribution  work  would  remain  in 
Subpart  V — Power  Transmission  and 
Distribution.  Fall  protection  for 
stairways  and  ladders  would  be  placed 
in  a  new  proposed  Subpart  X  titled 
"Stairways  and  Ladders."  All  activities 
and  locations  not  specifically  addressed 
in  the  above  subparts  would  be 
governed  by  the  provisions  of  Subpart 
M. 

The  scope  of  Subpart  M  is  limited  in 
paragraph  §1928.500{a)(l)  by  providing 
that  fall  protection  is  not  required  when 
employees  are  inspecting,  investigating, 
or  assessing  workplace  conditions.  An 
example  of  this  kind  of  work  is  where 
an  employee  goes  onto  a  roof  which 
needs  to  be  repaired  in  order  to 
investigate  the  existing  condition  of  the 
roof  and  to  estimate  the  amount  of  work 
involved.  During  this  inspection,  there  is 
no  requirement  for  the  employee  to  be 
protected  by  a  guardrail,  body  belt, 
body  harness,  safety  net  or  other  safety 
system.  This  exception  is  made  because 
these  operations  are  normally  conducted 
in  good  weather,  the  nature  of  such 
work  normally  exposes  the  employee  to 
the  fall  hazard  for  a  short  time,  if  at  all, 
and  installation  of  fall  protection 
systems  for  short  durations  is  not 
feasible  without  exposing  the  installers 
of  the  system  to  the  same  hazard,  but  for 
a  longer  time.  In  addition,  employees 
doing  this  type  of  work  are  more  likely 
to  be  aware  of  their  proximity  to  an 
unprotected  edge  than,  for  example,  a 
roofer  who  is  moving  backwards  while 
operating  a  felt  laying  machine,  or  a 


plumber  whose  attention  is  on  overhead 
pipe  and  not  on  die  floor  edge. 

Paragraph  §1926.500(b)  lists  and 
defines  all  major  words  used  in  the 
proposed  standard.  Many  of  the 
definitions  are  the  same  as  those  in  the 
existing  standard,  although  some  have 
been  reworded  for  uniformity  or  clarity. 
The  following  words  have  been  added 
or  have  been  changed  from  the  existing 
definitions: 

"Body  belt."  This  definition  replaces 
the  existing  term  "safety  belt"  to  reflect 
current  industry  Hse  of  the  new  term. 

"Body  belt/harness  systems."  This 
term  is  used  to  describe  any 
combination  of  body  belt  or  body 
harness,  and  lifelines,  lanyards,  and 
decleration  devices. 

"Body  harness."  This  term  is  used  to 
describe  a  system  of  straps,  worn  by  an 
individual,  that  distributes  the  arresting 
forces,  generated  by  a  fall,  over  the 
individual's  thighs,  shoulders,  and 
pelvis. 

"Built-up  roofing."  The  description  of 
single-ply  systems  is  reworded  to 
indicate  that  a  layer  of  adhesive  is  often 
part  of  the  finished  product,  but  not 
always.  The  definition  is  also  reworded 
to  indicate  that  any  of  the  systems 
described  may  be  covered  by  a  layer  of 
mineral  aggregate,  not  just  the  multiple- 
ply  systems. 

"Control  zones."  This  term  refers  to 
designated  areas  where  overhand 
bricklaying  operations  are  taking  place 
or  a  leading  edge  is  being  constructed. 
In  tb«>8e  areas,  conventional  fall 
protection  systems  (body  belts,  safety 
nets,  and  guardrails]  would  not  be 
required,  and  access  to  these  areas 
would  be  restricted  to  employees 
performing  the  aforementioned 
operations  (see  discussion  of 
51926.501(b)  (2)  and  (9)  below). 

"Dangerous  equipment."  This  term  is 
used  to  refer  to  equipment  such  as 
galvanizing  tanks,  machinery,  electrical 
equipment  and  similar  hazards. 

"Deceleration  device."  This  term 
describes  the  equipment  used  to  bring  a 
falling  employee  to  a  stop  without 
injury. 

"Deceleration  distance."  This  term  is 
used  to  describe  the  distance  an 
employee  falls  (excluding  lifeline 
elongation)  after  free  falling. 

"Equivalent."  TTiis  term  is  used  in  the 
proposal  to  allow  alternative  means  of 
complying  with  the  standards.  The 
definition  makes  clear  that  the  employer 
must  demonstrate  that  all  alternative 
means  of  compliance  will  provide  an 
equal  or  greater  degree  of  safety  than 
that  attained  by  using  the  method  or 
item  specified  in  the  standard. 


"Failure."  This  word  is  used  in 
performance-oriented  paragraphs  such 
as  55 1926.502  (b)(3)  and  (b)(4)  dealing 
with  guardrail  strength.  The  definition 
makes  it  clear  that,  along  with  breakage 
and  separation  of  component  parts,  load 
refusal  (the  point  where  the  ultimate 
strength  of  a  component  is  exceeded)  is 
also  considered  to  be  failure.  This  is  the 
point  where  structural  members  lose 
their  ability  to  carry  loads. 

"Force  factor"  means  the  ratio  of  the 
arresting  force  generated  on  a  rigid 
metal  object  to  the  arresting  force 
generated  on  a  human  body  having  the 
same  weight  as  the  object,  when  the 
object  and  body  fall  under  identical 
conditions.  This  factor  is  used  to  convert 
test  results  (see  Appendix  C)  using  a 
rigid  metal  object  to  results  which 
would  be  expected  if  a  himian  test 
subject  of  the  same  weight  were  used  in 
the  test. 

"Free  fall  distance."  This  term  is  used 
to  describe  the  distance  an  employee 
moves  during  a  fall  before  a 
deceleration  device  is  activated. 

"Guardrail  system."  This  term,  which 
defines  guardrails  as  vertical  barriers 
erected  to  prevent  en^loyees  fi-om 
falling,  replaces  the  existing  term 
"standard  railing." 

"Hole."  This  term  is  used  to  identify 
all  holes  and  openings  in  floors,  roofs, 
and  other  walking/working  surfaces. 
The  existing  standard  addresses  holes 
and  openings  as  separate  topics; 
however,  the  treatment  of  each  is 
essentially  the  same.  TTierefore.  to 
eliminate  confusion,  the  proposal  uses 
the  word  "hole"  to  describe  all  holes 
and  openings  in  floors,  roofs,  and  other 
walking/working  surfaces.  The  term 
"opening"  in  the  proposal  applies  only 
to  holes  and  openings  in  walls. 
Specifically,  the  term  "hole"  is  defined 
as  any  hole  or  other  opening  more  than 
two  inches  in  its  least  dimension.  This  is 
a  change  from  the  one  inch  dimension 
used  in  the  existing  definition  for  "floor 
hole."  This  change  is  made  to  address 
more  reasonably  the  problem  caused  by 
small  holes  at  a  construction  site.  Small 
holes  are  commonplace  during 
construction  and  it  is  neither  necessary 
nor  feasible  to  guard  each  one.  Holes 
less  than  two  inches  wide  do  not  pose  a 
significant  hazard  and  the  definition  is 
changed  accordingly. 

"Leading  edge."  This  new  term  is  used 
to  describe  that  portion  of  a  floor,  roof, 
or  formwork  which  is  under  construction 
and  where,  consequently,  the  edge  from 
which  employees  could  fall  is  constantly 
changing  location  as  construction 
progresses.  (See  discussion  of  leading 
edges  in  the  explanation  of  paragraph 
5  192e.501(b)(2)  below.) 
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"Lower  levels."  This  term  is  used  to 
describe  the  areas  to  which  an  employee 
could  fall  The  definition  does  not  apply 
to  the  sutface  on  which  the  employee  is 
performing  work  duties. 

"Mechanical  equipment"  This  term  is 
essentially  the  same  as  E 
§  1926.502(p)(4)  except  the  proposed 
wording  clarifies  that  this  term  applies 
only  to  built-up  roofing  work. 

"Overhand  bricklaying."  This  activity 
is  identified  in  paragraph  51926.501  (b)(3) 
as  having  unique  faU  protection 
requirements.  This  definition  clarifies 
the  activities  involved. 

"Positioning  device  system."  This  new 
term  identifies  a  piece  of  equipment 
used  in  construction  which  allows  an 
employee  to  woric  with  both  hands  free 
while  the  employee  is  standing  in  such  a 
way  (such  as  leaning  backward)  that  a 
fall  could  result.  Such  devices  are  often 
used  on  fonrrwork  construction  and 
concrete  rebar  placement. 

"Steep  roof."  This  reffers  to  roofs  with 
slopes  greater  than  "low-pitched"  roofs. 

"Unprotected  sides  and  edges."  litis 
term  is  essentially  the  same  as  existing 
definition  E  §1926.502(p)  which  says  that 
such  areas  on  roofs  are  those  where 
there  is  no  wall  three  feet  or  more  in 
height.  However,  the  new  definition  has 
been  broadened  to  include  guardrail 
systems  as  well  as  walls,  and  apphes  to 
definitions  to  floors  and  other  walking/ 
working  surfaces  as  well  as  roots.  The 
new  definition  also  replaces  the  existing 
three  foot  hmit  with  a  39  inch  limit.  The 
new  limit  conforms  to  the  lower  limit  for 
guardrail  height  specified  in  paragraph 
§  1926.502(b)(1). 

"Watidng/ working  surface."  This  term 
is  used  to  clarify  the  scope  of  the 
standard's  application  and  includes  ail 
surfaces  except  ladders,  vehicles,  and 
trailers.  However,  the  scope  limitations 
discussed  in  paragraph  Sl926.500(a)  still 
apply. 

"Warning  line  system."  This  term  is 
used  to  describe  a  fall  protection  system 
which  may  be  used  to  protect  roofers 
during  the  application  of  built/up 
roofing  on  low-pitched  roofs. 

§1926^1  Requirements  to  have  fall 
protection.  This  section  specifies  the 
places  and  areas  where  fcdl  protection 
systems  would  be  required.  The 
specifics  of  the  fall  protection  systems, 
and  the  training  necessary  to  use  the 
systems  properly,  are  covered  in 
succeeding  §$1926.502  and  1926.503, 
respectively. 

Paragraph  1926.501(a)    General.  This 
proposed  paragraph  requires  that  all  fall 
protection  systems  required  by 
§192&501  conform  to  51026.502. 

Paragraph  1926.501(b)    Floors,  low- 
pitched  roofs,  and  othec  walking/ 
working  aiafacea.  This  para^aph 


requires  fell  protection  to  be  used  on  all 
floors,  low-pitched  roofs,  and  other 
walking/working  surfaces  with 
unprotected  sides  or  edges.  By 
definition,  a  floor,  roof,  or  other 
walking/working  surface  is  unprotected 
along  its  edge  if  there  is  no  wall 
(including  parapets)  or  guardrail  system 
at  least  39  inches  in  height  (an  exception 
is  made,  of  course,  at  point  of  access). 
Except  during  the  performance  of  built- 
up  roofing  work  and  except  when 
working  near  dangerous  equipment,  fall 
protection  is  required  wherever  the  fall 
distance  is  six  feet  or  more.  This  is  the 
same  requirement  as  in  E 
5l926.500(dMl).  The  four  foot 
requirement  in  E.  11926.500(d)(2)  for 
runways  is  changed  to  sue  feet  m  the 
proposal  for  purposes  of  consistency. 

In  general,  guardrail  systems  are  the 
only  fall  protection  systems  allowed  at 
unprotected  sides  or  edges  of  floors, 
low-pitched  roofs,  and  other  walking/ 
working  surfeces.  This  is  essentially  the 
same  requirement  as  E  91926.500(d)(1) 
except  the  proposal  would  aUow  the  use 
of  body  belt/harness  systems  or  safety 
net  systems  when  the  supporting  surface 
is  less  than  18  inches  wide  (see 
51926.501(b)(1)).  This  change  is 
proposed  because  OSHA  believes  it 
often  can  be  impractical  to  erect 
guardrail  systems  on  such  narrow 
platforms.  The  18-inch  limit  is  consistent 
with  the  existing  rule  for  ramps  and 
runways,  E  §1926.500(d)(3).  In  addition, 
the  proposal  recognizes  a  number  of 
operations  and  areas  where  a  guardrail 
system  may  not  be  a  feasible  or 
appropriate  way  of  providing  fall 
protection  along  unprotected  sides  and 
edges.  Paragraphs  (b)(2)  through  (10) 
identify  these  areas  and  operations  and 
specify  which  fall  protection  systems 
are  appropriate  for  the  protection  of 
employees.  All  other  unprotected  sides 
and  edges  must  be  provided  with  the 
systems  as  required  by  paragraph 
§ra26.501(b)(l).  Public  comment  is 
requested  on  this  point  in  Issue  Number 
2. 

Paragraph  (b)(2)  addresses  the 
problem  of  fell  protection  near  leading 
edges.  As  defined  in  this  proposal,  a 
leading  edge  is  that  portion  of  a  floor  (or 
roof,  or  fermwork  surface)  under 
construction  which  is  an  edge  from 
which  an  employee  could  f^l  until 
placement  of  the  next  floor  sections. 

Because  the  time  lapse  between 
placement  of  successive  sections  is 
often  only  a  few  minutes,  guardrail 
systems  erected  along  a  leading  edge 
have  to  be  removed  almost  as  soon  a« 
they  are  erected  to  allow  placement  of 
the  next  section.  Therefore.  OSHA 
beheves  that  a  requirement  to  have 


guardrail  systems  often  is  not  feasible 
along  leading  edges. 

OSHA  also  believes  that  a 
requirement  to  erect  safety  nets  often  is 
not  feasible  because  of  insufficient  room 
to  rig  a  safety  net  and  because  the  net 
would  have  to  be  constantly  moved.  In 
addition.  OSHA  believes  that  body  belts 
and  harnesses  are  not  always 
appropriate  means  of  fall  protection 
along  leading  edges  as  they  limit  an 
employees'  freedom  of  movement  which 
can  hinder  job  performance  as  well  as 
impair  an  employee's  ability  to  avoid  a 
misdirected  incoming  piece  of  concrete 
or  other  structural  member  used  on  the 
leading  edge. 

In  addition,  the  erection  of  some 
structival  members  requires  employees 
to  walk  along  a  leading  edge  during 
placement  of  the  member.  A  body  belt 
or  harness  can  unacceptabiy  impede 
this  effort.  However,  because  guardrail 
systems,  safety  net  systems,  and  body 
belt/hameas  systems  can  be  used 
feasibly  in  some  situations,  paragraph 
(b)(2)(i)  would  allow  their  use  as  fall 
protection  for  employees  constructing 
leading  edges.  In  addition,  because  of 
the  aforementioned  problems  with 
conventional  systems.  OSHA  is 
proposing  to  allow  a  safety  monitoring 
system  to  be  used  to  protect  leading 
edge  workers.  Safety  monitoring 
systems,  discussed  in  detail  below  in 
paragraph  51926.502(h)  are  patterned 
after  the  systems  allowed  for  use  during 
built-up  roofing  operations,  (see  E 
51926.500(g)). 

Paragraph  (b)(2)(ii)  requires  guardrail 
systems  or  control  zone  systems  to  be 
erected  along  leading  edges  to  protect 
workers  who  are  not  constructing 
leading  edges,  but  who  are  on  a 
walking/ working  surface  which  has  a 
leading  edge.  This  requirement  applies 
only  to  the  leading  edge  hazard.  Other 
unprotected  sides  and  edges  of  the 
walking/working  surface  must  be 
guarded  as  required  by  the  other 
provision  of  paragraph  (1^.  No  other 
system  would  be  allowed  because 
OSHA  believes  these  two  systems  to  be 
the  only  practical  way  of  protecting  non- 
leading  edge  workers  while,  at  the  same 
time,  keeping  these  workers  out  of  the 
area  where  leading  edge  work  is  being 
performed.  A  control  zone,  discussed  in 
detail  in  paragraph  51926.502(g)  below, 
is  simply  a  visual  and  physical  barrier 
which  prevents  employees  from 
inadvertenly  entering  the  area 
immediately  adjacent  to  the  leading 
edge. 

Paragraph  (b)(3)  requires  employees 
in  hoist  areas  to  be  protected  by  body 
belt/imnieM  systems  when  they  are 
leaning  tfarou^  hoist  area  access 
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openings,  and  by  either  body  belt/ 
harness  systems  or  guardrail  systems  at 
all  other  times.  This  is  essentially  the 
same  requirement  as  E§  1926.500(g)(5) 
which  applies  only  to  hoisting 
operations  on  low-pitched  roofs  during 
built-up  rooflng  operations,  except  the 
proposal  would  extend  the  rules  to  all 
hoisting  operations  on  floors  as  well  as 
low-pitched  roofs.  Also,  the  proposal 
would  apply  to  equipment  hoisting  areas 
in  addition  to  materials  handling  areas. 

Paragraph  (b)(4)  requires  that  all  holes 
in  floors,  low-pitched  roofs,  and  other 
walking/working  surfaces  be  guarded 
by  covers  or  guardrails.  The  existing 
standard  contains  separate  specific 
rules  for  floor  openings,  roof  openings, 
platform  openings,  hatchways,  chutes, 
pits,  etc.  However,  the  proposed 
standard  treats  most  holes  as  presenting 
the  same  type  of  hazard  and  does  not 
address  each  individual  type  of  hole 
separately.  Paragraph  (b)(4)(i)  requires 
covers  to  be  closed  when  holes  are  not 
in  use.  and  paragraph  (b)(4)(ii)  requires 
guardrails  to  be  erected  around  holes 
when  covers  have  been  removed.  These 
are  essentially  the  same  requirements  as 
E§.500(b)(3)(i).  (b)(5),  (b)(6),  and  (b)(8). 
Paragraph  (b)(5)  requires  employees 
working  on  formwork  and  reinforcing 
steel  to  be  protected  by  a  body  belt/ 
harness  system,  safety  net  system  or 
positioning  device  system.  Positioning 
devices  are  essentially  body  belts  which 
are  attached  by  short  lanyards  to  the 
work  surface,  and  which  allow  the 
worker  to  perform  a  job  with  both  hands 
free.  Because  of  the  short  length  of  the 
lanyard,  approximately  nine  to  18  inches 
depending  on  how  it  is  rigged.  OSHA 
believes  there  is  no  significant  fall 
hazard  when  positioning  devices  are 
used.  The  existing  standard  does  not 
address  positioning  devices. 

Paragraph  (b)(6)  requires  ramps, 
walkways,  bridges,  and  runways  to  be 
equipped  with  guardrails.  This  is 
essentially  the  same  requirement  as  in 
E§  1926.500(d)(2)  and  E§  1928.651(w), 
except  that  the  four  foot  limit  is  replaced 
by  a  six  foot  limit  to  make  it  conform 
with  the  other  fall  protection  provisions, 
and  all  walkways  and  bridges  would  be 
covered,  not  just  those  over 
excavations. 

Paragraph  (b)(7)  requires  the  edges  of 
inconspicuous  excavations  to  be 
provided  with  guardrail  systems,  fences, 
signs,  or  barricades  to  prevent 
employees  from  falling  into  them.  In 
addition,  walls,  pits,  shafts,  and  similar 
excavations  shall  be  guarded.  These  are 
essentially  the  same  requirements  as 
contained  in  E§  1928.651(t),  which  is 
proposed  to  be  relocated  from  Subpart  P 
to  Subpart  M  because  it  addresses  fall 
protection.  However,  the  term  "remotely 


located"  contained  in  E§  1926.651(t)  is 
deleted  and  the  hazard  is  described  in 
terms  of  the  excavation's  visibility. 
Although  excavations  are  not  generally 
required  to  be  provided  with  guardrail 
systems,  OSHA  believes  that 
excavations  which  are  obscured  from 
view,  because  of  plant  growth  or  other 
visual  barrier,  do  require  protective 
barriers.  Public  comment  is  requested  in 
the  Specific  Issues  section  of  this 
preamble  as  to  whether  or  not  signs  are 
appropriate  means  of  protection  for  this 
hazard. 

Paragraph  (b)(8)  sets  out  requirements 
to  protect  employees  from  falling  into 
dangerous  equipment.  The  requirement 
provides  that  where  the  floor,  roof,  or 
walking/working  surface  is  less  than  six 
feet  above  such  hazards,  employees 
shall  be  protected  by  guardrails  or 
equipment  guards  that  shield  the  hazard. 
For  employees  on  floors,  roofs,  and 
other  walking/working  surfaces  six  feet 
or  more  above  dangerous  equipment, 
guardrail  systems,  body  belt/harness 
systems,  or  safety  net  systems  shall  be 
used.  "Dangerous  equipment"  is  defined 
as  equipment  sudi  as  pickling  or 
galvanizing  tanks,  degreasing  units, 
machinery,  electrical  equipment  and 
other  units  which  are  hazardous  in 
nature  because  of  their  form  or  function. 
These  requirements  and  the  definition 
are  based  on  E§  1926.500(d)(4)  and  (5). 

Paragraph  {b)(9)  addresses  the  fall 
protection  requirements  for  employees 
engaged  in  overhand  bricklaying 
operations  and  related  work.  These 
employees  are  involved  in  the 
construction  of  masonry  walls  and  must 
lean  over  the  wall  to  complete  the  joint 
work.  Related  work  which  is  also 
covered  by  this  paragraph  includes 
mason  tending  and  electrical  work 
which  must  be  incorporated  into  the 
brick  wall  during  the  bricklaying 
process. 

While  the  use  of  guardrails,  body 
belts,  body  harnesses,  and  safety  nets  is 
allowed  during  overhand  bricklaying, 
the  use  of  such  systems  often  is  not 
feasible.  Guardrails  pose  obvious 
interference  problems  and  safety  nets 
cannot  be  attached  to  many  load- 
bearing  or  other  brick  walls  as  such 
walls  are  not  capable  of  supporting  the 
loads  imposed  by  a  net  system.  Body 
belt/harness  systems  often  become 
entangled  in  close  quarters  and  in  those 
cases  where  suitable  anchorages  can  be 
found,  lanyards  and  lifelines  pose 
serious  tripping  hazards  to  the  mason 
tenders  who  could  themselves  trip  and 
go  over  the  edge.  Therefore,  after 
extensive  consultation  with  the  Mason 
Contractors  of  America,  the 
International  Union  of  Bricklayers  and 
Allied  Craftsmen,  the  Laborer's 


International  Union  of  North  America, 
and  the  ACCSH,  the  use  of  a  control 
zone  is  proposed  to  be  allowed  for  the 
protection  of  employees  performing 
overhand  bricklaying  and  related  work. 

A  control  zone,  discussed  in  detail  in 
paragraph  §  1926.502|g)  below,  is  simply 
a  visual  and  physical  barrier  which 
prevents  non-overhand-bricklaying 
employees  from  inadvertently  entering 
the  area  immediately  adjacent  to  the  fall 
hazard.  It  also  designates  the  area 
where  overhand  bricklaying  may  be 
performed  without  the  use  of  guardrails, 
body  belt/harnesses,  or  safety  nets  as 
fall  protection.  However,  paragraph 
(b){9)(ii)  provides  that  if  the  overhand 
bricklayer  must  reach  more  than  10 
inches  below  the  walking/working 
surface,  then  control  zones  may  not  be 
used  to  protect  such  employees.  Instead, 
such  employees  must  use  conventional 
fall  protection  systems.  This 
requirement  is  proposed  because  the 
consensus  opinion  of  the  bricklaying 
industry  and  trade  (Ex.  1,  December  16, 
1980)  is  that  this  additional  leaning 
presents  a  sufficient  {all  hazard  to 
warrant  requiring  physical  restraints  for 
fall  protection,  i.e..  guardrail,  body  belt/ 
harness,  or  safety  net  systems,  despite 
any  feasibility  problems. 

The  exceptions  listed  in  paragraph 
(b)(9)  clarify  which  provisions  of 
paragraph  (b)  apply  when  bricklaying 
employees  are  engaged  in  work 
activities  that  are  covered  by  more  than 
one  paragraph.  For  example,  a  worker 
performing  overhand  bricklaying  work 
near  a  floor  hole  would  have  to  be 
protected  as  required  by  paragraph 
(b)(4)  with  regard  to  the  hole.  Another 
example  is  a  worker  performing 
overhand  bricklaying  work  above 
dangerous  equipment,  The  provisions  of 
paragraph  (b)(8)  would  apply,  and  a 
control  zone  could  not  be  used.  Similar 
exceptions  apply  for  hoisting  areas  and 
ramps  and  runways.  These  exceptions 
are  made  because  OSHA  views  each  of 
these  areas  to  be  more  hazardous  than 
the  unprotected  sides  and  edges 
generally  encountered  by  overhand 
bricklaying  workers. 

Paragraph  (b)(10)  applies  to 
employees  performing  built-up  roofing 
work  on  low-pitched  roofs  with 
unprotected  sides  and  edges  16  feet  or 
more  above  lower  levels.  Such 
employees  shall  be  protected  by 
conventional  fall  protection  systems 
(guardrail  systems,  body  belt/harness 
systems,  safety  net  systems),  a 
combination  of  warning  line  and 
conventional  system,  a  combination  of 
warning  line  and  safety  monitoring 
system,  or  safety  monitoring  system 
alone  in  certain  specified  conditions. 
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This  is  the  same  requirement  as  E 
S  1926.500(g)(1)  except  the  existing 
language  uses  the  terms  "ground"  and 
"eaves"  as  the  points  between  which 
the  l&-foot  height  criteria  is  to  be 
measured.  The  proposal  uses  the  terms 
"unprotected  sides  and  edges"  and 
"lower  levels"  to  eliminate  confusion,  as 
some  roofs  do  not  have  eaves,  and  other 
roofs  are  more  than  16  feet  above  the 
ground  but  less  than  16  feet  above  the 
nearest  lower  level  (penthouse  roofs  for 
example).  The  Note  at  the  end  of  this 
paragraph  clarifies  the  scope  of 
paragraph  (b){10)  by  specifying  that 
employees  performing  built-up  roofing 
on  low-pitched  roofs  with  a  fall  distance 
less  than  16  feet  are  not  required  to  have 
any  of  the  fall  protection  systems 
required  for  higher  work.  This  is  the 
intent  of  E  §  192e.500(g)  which  was 
developed  during  a  1980  rulemaking  (see 
45  FR  75618).  and  this  position  is 
supported  by  the  National  Roofing 
Contractors  Association,  the  National 
Home  Builders  Association,  the  United 
Union  of  Roofers,  Waterproofers,  and 
Allied  Workers,  and  other  ^tiups,  and 
has  been  reviewed  by  the  ACCSH. 

The  other  provisions  of  E  §  ig26.500(g) 
have  been  relocated  to  various 
paragraphs  in  this  revision  of  Subpart 
M.  However,  they  have  not  been 
changed  substantively  as  they  apply  to 
built-up  roofing.  For  example,  the  E 
§  1926.500(g)(5)  provisions  on  hoisting 
have  been  moved  to  paragraph  (b)(3) 
and  are  proposed  to  apply  to  all  hoist 
areas,  not  just  those  on  low-pitched 
roofs.  Similarly  the  E  S  192e.500(g)(3) 
provisions  for  warning  lines  are  moved 
to  §  1926.502(0.  All  such  changes  are 
explained  in  the  discussion  for  each 
paragraph  where  the  provisions  have 
been  relocated. 

Paragraph  (b)(10)  has  four  exceptions 
which  limit  its  application  to  built-up 
roofing  operations.  These  are  the  same 
exceptions  as  those  for  overhand 
bricklaying  operations  discussed  in 
paragraph  (b)(9)  above:  hoisting  areas: 
holes;  ramps  and  runways;  and 
dangerous  equipment.  The  reasons  for 
these  exceptions  are  the  same  as  those 
discussed  for  overtiand  bricklaying. 

Paragraph  1926.501(c)    Steep  roofs. 
This  paragraph  requires  employees  on 
roofs  with  slopes  steeper  than  four  in  12 
(i.e.,  four  inches  vertical  to  12  inches 
horizontal)  to  be  protected  from  falling 
when  the  roof  has  unprotected  sides  or 
edges  more  than  six  feet  above  lower 
levels.  The  fall  protection  must  consist 
of  guardrail  systems,  body  belt/harness 
systems,  or  safety  net  systems.  Existing 
Subpart  M  does  not  specifically  address 
steep  roof  fall  protection  requirements. 
Consequently,  the  following  provisions 


outside  Subpart  M  have  been  utilized  as 
the  basis  for  citations  for  inadequate  fall 
protection  on  steep  roofs:  S  1926.28(a) 
Personal  protective  equipment; 
§  1926.104  Safety  belts,  lifelines,  and 
lanyards;  §  1926.105  Safety  nets; 
S  192e.451(u](3]  Catch  platforms;  as  well 
as  section  5(a)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970.  The 
proposed  provision  explicitly  sets  out 
the  required  fall  protection  systems  for 
steep  roofs. 

Paragraph  1926.501(d)    Wall 
Openings.  This  provision  consolidates, 
clarifies,  and  changes  the  existing 
requirements  of  E  S  1926.500(c]  (1)  and 
(3).  Under  the  proposal,  wall  openings, 
defined  as  openings  30  inches  or  more 
high  and  18  inches  or  more  wide,  which 
have  a  bottom  edge  to  lower  level  fall 
distance  of  six  feet  or  more  on  the  side 
away  from  the  employees,  and  a  bottom 
edge  to  walking/working  surface  height 
of  less  than  39  inches  on  the  side  facing 
the  employees,  must  be  provided  with  a 
guardrail  system  to  protect  employees. 
This  is  a  change  fi*om  E  §  1926.500(c)(1) 
which  requires  such  protection  to  be 
provided  when  the  fall  distance  exceeds 
four  feet,  and  when  the  near  side  height 
is  less  than  36  inches.  These  changes  are 
made  to  make  this  rule  compatible  with 
the  six  foot  rule  of  paragraphs  S  1926.501 
(b)  and  (c),  the  minimum  height 
requirements  for  guardrail  systems  of 
paragraph  §  1926.502(b)(1),  and  the 
definition  of  "unprotected  sides  and 
edges."  The  existing  requirement  in  E 
S  1926.500(cH2)  for  guardrails  on 
extension  platforms  would  be  deleted  as 
being  redundant  with  the  provisions  for 
outrigger  scaffolds  covered  in  proposed 
Subpart  L— Scaffolds. 

Paragraph  1926.501(e)    Protection 
from  falling  objects.  This  paragraph 
requires  protective  measures  to  be  taken 
or  barriers  to  be  erected  to  shield 
employees  who  are  exposed  to  the 
hazard  of  falling  objects.  The  provision 
would  apply  only  where  there  are 
employees  below  a  walking/working 
surface  or  wall  opening  from  which  an 
object  could  fall.  This  is  a  change  from 
existing  rules  E  S  1926.500(b)  (1),  (2), 
(3)(ii),  and  (8)  which  require  toeboards 
to  be  erected  around  fioor,  roof,  and 
platform  holes  and  openings  regardless 
of  whether  or  not  employees  are 
working  below.  However,  the  proposed 
rule  is  consistent  with  the  intent  of  E 
§  1926.500(d)(l]  which  requires 
toeboards  only  where  employees  below 
are  exposed  to  hazards  from  falling 
objects. 

OSHA  believes  the  listed  alternatives 
for  providing  falling  object  protection 
are  more  feasible  than  the  present 
requirements  to  use  only  toeboards  or 


screens.  In  addition  to  toeboards  and 
screens,  the  proposal  allows  guardrails, 
protective  canopies,  signs,  or  barricades 
to  be  erected,  or  else  the  potential  fall 
items  must  be  placed  away  from  the 
edge  a  distance  sufficient  to  prevent 
them  from  going  over  the  edge  should 
they  be  accidenlly  displaced.  This 
distance  is  not  specified  as  it  varies 
depending  on  the  shape  of  the  objects. 
Round  objects  such  as  rolls  of  roofing 
felt  would  require  more  distance  than  a 
stack  of  flat  shingles,  l^e  distance  also 
depends  on  the  hei^t  of  the  object  or 
pile  of  objects.  OSHA  believes  these 
provisions  to  be  appropriate  means  and 
ways  of  protecting  against  the  hazards 
of  falling  objects.  However,  public 
comment  is  requested  in  the  Specific 
Issues  section  of  this  preamble  as  to 
whether  or  not  signs  are  appropriate 
means  of  protection  for  this  hazard. 

§  1926.502    Fall  protection  systems 
criteria  and  practice.  This  section 
specifies  the  performance  and  practice 
requirements  to  be  met  when  fall 
protection  is  required  by  %  1926.501  and 
other  subparts  in  Part  1926.  The 
following  discussion  highlights  changes 
from  or  additions  to  the  existing 
standard.  Where  provisions  are 
essentially  unchanged,  they  are,  in  the 
main,  not  discussed. 

Paragraph  1926.502(a)    General.  This 
paragraph  requires  all  fall  protection  to 
conform  to  the  following  provisions,  as 
applicable,  and  to  be  provided  and 
installed  before  employees  begin  any 
other  work  on  or  from  the  surface  to  be 
protected.  To  be  fully  effective,  fall 
protection  must  be  in  place  at  the 
earliest  possible  time. 

Paragraph  1926.502(b)    Guardrail 
systems.  This  paragraph  sets  forth  the 
requirements  for  all  guardrail  systems. 
Paragraph  (b)(1)  specifies  that  the  top 
edge  of  guardrail  systems  shall  be  42 
inches,  plus  or  minus  three  inches, 
above  the  walking/ working  surface.  The 
existing  requirement  of  ES  1926.500(0(1) 
is  that  the  guardrail  system  be 
"approximately  42  inches  from  upper 
surface  of  top  rail  to  floor,  platform, 
runway,  or  ramp  level."  The  revised 
language  deletes  the  term 
"approximately"  and  establishes  that 
the  height  requirement  applies  on  all 
installations,  not  just  those  on  floors, 
platforms,  runways,  and  ramps. 
Paragraph  (b)(2)  requires  midrails. 
screens,  mesh,  intermediate  vertical 
members  (i.e.,  balusters),  solid  panels,  or 
equivalent  structural  members  to  be 
installed  between  the  top  edge  of  the 
system  and  the  walking/working  surface 
when  there  is  no  wall  or  parapet  wall  at 
least  21  inches  high.  This  is  essentially 
the  same  requirement  as 


42724 


Federal  Reggter  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Proposed  Rules 


E§  1926.500(f)(l)(vi)(c).  Paragraph 
(b)(2)(i)  specifies  midrail  height  and  is 
the  same  requirement  as  in 
E§  1926.500(f)(1),  Paragraphs  (b)(2)  (ii) 
and  (iii)  are  new  provisions  that  address 
the  proper  placement  of  screens,  mesh, 
intermediate  vertical  members,  and 
other  structural  members  when  they  are 
used  in  lieu  of  midrails.  Paragraph  {b)(3) 
requires  guardrail  systems  to  be  capable 
of  withstanding  the  application  of  a  200 
pound  force  applied  within  two  inches 
of  the  top  edge  in  an  outward  or 
downward  direction.  This  is  essentially 
the  same  requirement  as 
E§  1926.500(f)(l)(vi)(6),  except  the 
existing  phrase  "with  a  minimum 
deflection"  is  changed  to  read  in 
paragraph  (b)(4)(i)  that  "when  the  200 
pound  test  load  is  applied  in  a 
downward  direction,  the  top  edge  of  the 
guardrail  shall  not  deflect  to  a  height 
less  than  39  inches  above  the  walking/ 
working  surface."  Deflection  is  specified 
for  the  top  edge  because  that  is  the  point 
an  employee  is  most  likely  to  fall 
against  and  it  must  be  high  enough,  at 
all  times,  to  prevent  the  employee  from 
flipping  over  the  system.  Paragraph 
(b)(5)  provides  similar  specifications  for 
midrails.  screens,  mesh,  intermediate 
vertical  members,  solid  panels,  and 
equivalent  structural  members.  No 
minimum  deflection  is  specified  as  these 
are  not  the  points  where  an  employee  is 
in  danger  of  flipping  over  the  protective 
barrier.  Paragraph  (b)(6)  requires  that 
guardrail  systems  be  smooth  surfaced  to 
prevent  employee  injury  due  to 
lacerations  or  tripping  caused  by 
snagged  clothing,  and  is  based  on 
E§  1926.500(f)(l)(vi)(o).  Paragraph  (b)(7) 
requires  that  toprails  and  midrails  not 
be  so  long  as  to  constitute  a  projection 
hazard,  and  is  the  same  requirement  as 
E§  1926.500(f){l)(vi)(a[/. 

Paragraph  (b)(8)  is  a  new  requirement 
and  prohibits  the  use  of  steel  banding 
and  plastic  banding  as  toprails  or 
midrails.  While  such  banding  can  often 
withstand  a  200  pound  load,  it  can  tear 
easily  if  twristed.  In  addition,  such 
banding  has  sharp  edges  which  can  cut 
a  hand  if  seized. 

Paragraph  (b)(9)  requires  all  rails  to 
be  at  least  one-quarter  inch  in  diameter 
or  thickness.  This  is  consistent  with 
previous  OSHA  interpretations  related 
to  the  use  of  wire  cable  as  toprails  and 
midrails.  As  guardrail  strength  is 
specified  in  paragraphs  (b)(3),  (4),  and 
(5)  above,  the  purpose  of  this 
requirement  is  to  assure  that  rails  made 
of  high  strength  materials  not  be  so  thin 
that  a  worker  grabbing  a  rail  is  injured 
because  of  the  small  size  of  the  rail.  This 
rule  does  not  conflict  with 
E§  1926.750(b)(l){iii)  which  requires  wire 


cables  used  as  guardrails  during  steel 
erection  to  be  at  least  one-half  inch  in 
diameter.  The  purpose  of  that  provision 
is  to  assure  that  guardrails  on  erection 
or  derrick  floors  are  strong  enough  to 
withstand  the  impact  loads  which  can 
be  encountered  during  steel  erection 
when  the  rails  are  struck  by  a  load 
during  hoisting  operations. 

Paragraphs  (b)(10)  through  (15)  are 
requirements  fot  the  use  of  guardrail 
systems.  Paragraph  (b)(10)  sets  forth  the 
minimum  length  of  guardrail  required  at 
hoisting  areas  during  the  performance  of 
built-up  roofing  operations  on  low- 
pitched  roofs.  This  is  a  combination  of  E 
S  1928.500  (g)(5){i)  and  (ii). 

Paragraph  (b)(ll)  requires  chains, 
gates,  or  guardrail  sections  to  be  placed 
across  access  openings  when  hoisting 
operations  are  not  taking  place.  This  is 
the  same  requirement  as  E 
§  1928.500(g)(5)(i).  which  is  a 
clarification  of  the  general  rule  E 
S  1926.500(d)(1).  However,  as  written, 
the  existing  standard  applies  only  to 
built-up  roofing  operations  on  low- 
pitched  roofs.  The  proposed  standard  is 
written  to  apply  clearly  to  all  hoist 
locations. 

Paragraph  (b)(12)  provides  that  when 
guardrails  are  used  at  holes,  they  be 
erected  on  all  unprotected  sides  or 
edges  of  the  hole.  This  is  essentially  the 
same  requirement  as  in  E 
§  1926.500(b)(1). 

Paragraph  (b){13)  provides  that 
guardrails  around  holes  used  for 
material  access  not  have  more  than  two 
sides  provided  with  removable  guardrail 
sections,  and  that  the  guardrails  be  in 
place  or  the  hole  covered  when  the  hole 
is  not  in  use.  This  is  essentially  the  same 
requirement  as  E  S  1926.500(b)(3)(i), 
(b)(3)(ii),  (b)(5).  (b)(6).  and  (b)(8). 
Paragraph  (b)(14)  provides  that 
guardrails  around  holes  used  as  points 
of  access  (such  as  ladderways)  shall  be 
provided  with  gates  or  be  so  offset  that 
a  person  cannot  walk  directly  into  the 
hole.  This  is  essentially  the  same 
requirement  as  E  §  1926.500(b)(2). 
Paragraph  {b)(15)  sets  forth  the 
requirements  for  guardrails  used  on 
ramps  and  runways  and  is  essentially 
the  same  requirement  as  E 
§  1926.500(d)(3). 

The  provisions  in  existing  paragraphs 
E  S  1926.500(f)(1)  (i),  (ii)  and  (iii)  provide 
detailed  specifications  for  minimum 
sizes  of  guardrail  system  components. 
However,  OSHA  believes  that  the 
important  consideration  in  guardrail 
system  design  and  construction  is  that 
the  guardrail  system  be  capable  of 
supporting  safely  the  loads  as  specified 
in  paragraph  §  1926.500(b),  and  not  that 


a  guardrail  system  have  a  particular 
sized  component  or  post  spacing. 

Consequently,  the  proposal  would 
relocate  the  provisions  of  these  existing 
paragraphs  to  Appeadix  A,  and  would 
not  make  them  mandatory.  The 
relocation  of  these  provisions  does  not 
reduce  the  level  of  safety  presently 
achieved  by  the  existing  standard.  The 
existing  specific  provisions  are 
engineered  solutions  to  the  requirements 
of  E  §  1926.500(f)(l)(vi)  which  are 
performance  criteria  essentially  the 
same  as  the  performance  requirements 
being  proposed.  Relocating  die 
provisions  to  Appendix  A  reduces 
redimdant  provisions  and  eliminates  the 
possible  misinterpretation  that  the 
specified  provisions  are  the  only 
acceptable  ways  of  building  guardrail 
systems. 

Parc^raph  1926.502(c)    Safety  net 
systems.  This  paragraph  replaces 
existing  section  E  S  t926.10&— Safety 
nets.  TTie  subject  matter  is  relocated  to 
Subpart  M  because  of  its  obvious 
relation  to  the  revised  fall  protection 
scope  of  this  Subpart.  As  discussed 
below,  most  of  the  proposed 
requirements  are  substantively  the  same 
as  the  existing  provisions. 

Paragraph  (c)(1)  requires  safety  nets 
to  be  installed  as  close  as  practicable 
under  the  walking/working  surface 
where  employees  need  to  be  protected, 
but  in  no  case  more  than  25  feet  below 
such  level.  This  paragraph  clarifies 
existing  paragraph  E  i  1928.106(a)  which 
implies  that  safety  net  systems  are  not 
required  until  the  fall  distance  exceeds 
25  feet.  Proposed  paragraphs  E 
§  1928.501  (b)  and  (c)  cleariy  required 
fall  protection  when  the  fall  distance 
exceeds  six  feet  (with  some  limited 
exceptions),  not  25  feet.  An  exception, 
without  limit,  is  made  for  bridge 
construction  where  only  one  level  of 
nets  is  required.  This  exception  is 
presently  recognized  by  paragraph  E 
S  1926.105(c)(2).  However,  public 
comment  on  the  adequacy  of  this 
exception  is  requested  in  the  Specific 
Issues  section  of  this  preamble. 

Paragraph  (c)(2)  requires  nets  to 
extend  outward  at  least  IS  feet  from  the 
outermost  projection  of  the  work 
surface.  This  is  a  change  firom  the 
existing  eight  foot  requirement  of 
paragraph  E  S  1928.105(c)(1).  The 
National  Bureau  of  Standards  (NBS)  has 
conducted  tests  to  evaluate  this 
requirement.  Their  findings  Indicate  that 
at  least  15  feet  are  required  to  fully 
contain  a  body  falling  25  feet  (Ex.  14:50). 

Paragraph  (c)(3)  requhes  nets  to  be 
rigged  with  sufficient  clearance  under 
them  to  prevent  contact  with  the  lower 
level  when  the  net  is  subjected  to  impact 
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forces  as  specified  in  paragraph  (c}[4]. 
This  is  substantively  the  same 
requirement  as  in  E  }  1926.105(c)(1). 

Paragraph  (c)(4)  speciHes  the  capacity 
requirements  for  safety  nets  and  safety 
net  installations.  The  paragraph  requires 
employers  to  show  that  nets  and  net 
installations  meet  the  capacity 
requirements  by  conducting  drop  tests 
meeting  designated  parameters,  or  by 
certification  by  a  qualified  person  that 
the  net  and  net  installation  meet  all 
specified  criteria  when  the  employer  can 
demonstrate  that  drop  testing  is  not 
feasible  or  practicable.  An  example  of 
where  a  drop  test  may  not  be  feasible  or 
practicable  is  where  ihe  net  is  strung 
over  a  public  thoroughfare  and  the  test 
could  endanger  people  below.  Another 
example  is  where  the  test  weight  cannot 
be  readily  retrieved  from  the  net  once  it 
has  been  dropped. 

For  the  purposes  of  paragraph  (c)(4), 
OSHA  considers  two  or  more  net  panels 
joined  together  to  be  one  net.  Safety  net 
installations  which  do  not  share  the 
same  net  are  considered  to  be  separate 
systems.  In  addition,  each  time  a  safety 
net  system  is  erected,  it  is  considered  to 
be  a  separate  installation  which  must  be 
tested  or  certified.  This  is  a  clarification 
of  existing  paragraph  E  §  ig26.10S(b) 
which  requires  all  net  installations  to  be 
drop-tested.  Paragraph  (c)(4)(ii)  sets 
forth  the  proposed  criteria  for 
performing  drop  tests  on  net 
installations.  In  most  respects,  these 
criteria  are  the  same  as  the  paragraph  8 
requirements  of  ANSI  AlO.11-1979. 
However,  the  proposal  requires  the  test 
to  be  conducted  from  the  highest 
walking/working  surface  on  which 
employees  are  to  be  protected,  as 
opposed  to  the  25-foot  height  required 
by  ANSI,  so  that  the  test  more  closely 
resembles  the  type  of  fall  from  which 
the  worker  is  to  be  protected.  OSHA 
believes  the  use  of  a  400  pound  weight 
to  test  the  system  is  sufficient  to  ensure 
that  a  proper  margin  of  safety  is 
obtained. 

Paragraph  (c)(5)  is  a  new  provision 
and  requires  safety  nets  to  be  inspected 
weekly  for  mildew,  wear,  damage,  or 
other  deterioration.  Defective 
components  must  be  removed  from 
service.  Paragraph  (c)(6)  is  also  new  and 
requires  debris  and  tools  to  be  removed 
as  soon  as  possible  from  the  net,  but  not 
later  than  the  start  of  the  next  work 
shift.  Such  obstacles  pose  obvious 
safety  hazards  to  anyone  who  falls  into 
the  net.  Paragraph  (c)(7)  speciHes  the 
maximum  allowable  mesh  opening  and 
is  essentially  the  same  as  existing  rule  E 
§  1926.105(d).  which  provides  for  a 
maximum  of  six  inches  on  any  side  of  an 
opening.  The  proposal  also  limits  the 


size  of  the  opening  to  a  maximum  of  36 
square  inches.  This  limit  is  proposed 
because  mesh  openings  can  be 
manufactured  with  more  than  four  6- 
inch  sides.  A  limit  of  36  square  inches  is 
necessary  to  keep  the  open  mesh  from 
being  so  large  that  an  employee's  head 
could  go  into  it  during  a  fall,  and 
possibly  breaking  the  employee's  neck. 
This  is  the  same  requirement  as  in 
paragraph  5.1  of  the  1979  ANSI  standard 
for  nets  (Ex.  4).  Paragraph  (c)(8) 
specifies  a  minimum  breaking  strength 
of  5,000  pounds  for  border  ropes  used  for 
net  webbing,  and  is  the  same 
requirement  as  E  S  1926.105(d]. 
Paragraph  (c)(9)  requires  connections 
between  net  panels  to  be  as  strong  as 
integral  components,  and  to  be  spaced 
not  more  than  six  inches  apart.  This  is 
essentially  the  same  requirement  as  E 
§  1926.105(f),  except  the  six  inch 
requirement  is  new  and  based  on  the 
1979  ANSI  requirement,  paragraph  9.3. 
The  existing  E  S  1926.105(d)  requirement 
that  all  new  nets  must  meet  accepted 
performance  standards  of  17,500  foot- 
pounds minimum  impact  resistance,  as 
determined  and  certified  by  the 
manufacturer,  is  proposed  to  be  deleted. 
This  requirement  applies  only  to  the  net 
and  not  to  the  net  installation.  OSHA 
believes  the  important  consideration  is 
the  safety  net  system  as  a  whole,  and 
that  the  provisions  of  proposed 
paragraph  (c)(4)  are  sufficient  to  assure 
proper  safety  for  employees.  The  best 
net  can  be  rendered  useless  by  an 
improper  installation.  For  these  same 
reasons,  the  E  S  1926.105(d)  requirement 
for  a  label  of  proof  test  also  is  proposed 
to  be  deleted.  In  addition,  existing 
paragraph  E  S  1926.105(e)  requiring 
forged  steel  safety  hooks  or  shackles  to 
fasten  nets  to  supports  is  proposed  to  be 
deleted.  The  existing  rule  is  unduly 
specific  as  there  are  other  acceptable 
ways  and  means  to  fasten  nets  to 
supports,  such  as  wire  ropes. 

Paragraph  1926.502(d)    Body  belt/ 
harness  systems.  This  paragraph 
replaces  all  of  existing  section  E 
8  1926.104— Safety  Belts,  Lifelines,  and 
Lanyards  and  would  relocate  coverage 
of  bodybelt/hamess  systems  to  Subpart 
M  as  revised.  This  is  done  as  part  of  the 
consolidation  of  fall  protection 
requirements  for  construction. 

Paragraph  (d)(1)  requires  that  body 
belt/harness  systems  only  be  used  for 
employee  protection  and  not  as 
materials  or  equipment  hoist  slings, 
bundle  ties,  or  for  similar  purposes.  This 
is  substantively  the  same  requirement  as 
E  S  1926.104(a).  Paragraph  (d)(2]  requires 
that  body  belt/harness  systems  or 
components  subjected  to  impact  loading, 
as  distinguished  from  static  load  testing, 


be  removed  from  service,  inspected,  and 
not  used  for  employee  protection  again 
until  found  suitable  for  such  use.  This  is 
the  same  requirement  as  in 
E  S  192e.l04(a)  except  the  existing 
provision  prohibits  any  further  use  of 
the  belt  for  employee  protection. 
However,  OSHA  recognizes  that  not 
every  impact  loading  adversely  affects  a 
body  belt/harness  system.  For  example, 
a  relatively  short  fall  of  one  foot  may 
leave  the  belt/harness  system 
undamaged;  however,  a  long  fall  of  six 
feet  probably  will  destroy  the  belt  or 
harness.  Because  OSHA  believes  many 
factors,  such  as  the  employee's  weight 
and  the  type  of  deceleration  device 
used,  will  affect  a  system's  potential 
capacity  for  reuse  as  employee 
protection,  no  blanket  prohibition  of 
reuse  after  any  impact  loading  is 
proposed.  Paragraph  (d)(3)  requires 
lifelines  to  be  protected  against  being 
cut  or  abraded.  This  is  essentially  the 
same  requirement  as  E  S  1926.104(c) 
except  the  new  provision  deletes  the 
specification  for  seven-eighth-inch  wire 
core  manila  rope.  This  change  is 
proposed  due  to  the  availability  of  other 
equally  satisfactory  types  of  rope  which, 
when  they  are  properly  protected 
against  wear,  are  adequate  for  use  as 
lifelines.  Paragraph  (d)(4)  requires  body 
belt/harness  systems  to  be  rigged  to 
minimize  free  fall  distance  with  a 
maximum  free  fall  distance  allowed  of 
six  feet,  and  is  meant  to  clarify  existing 
rule  E  §  1926.104(d).  The  new  provision 
also  limits  the  drop  distance  by 
requiring  the  system  to  be  rigged  such 
that  the  employee  cannot  contact  any 
lower  level.  OSHA  believes  that  it  is  not 
sufficient  to  rig  the  system  with  a  six 
foot  lanyard  where,  for  example,  the 
potential  fall  distance  is  only  eight  feet. 
In  such  a  situation,  the  lanyard  would 
stop  the  free  fall  at  six  feet  but  the 
employee  would  bend  at  the  waist  (if  a 
simple  belt  is  worn).  Thus,  at  the  end  of 
the  free  fall,  the  employee's  arms,  legs, 
and  head  would  continue  to  "fall"  a 
distance  greater  than  the  six  feet  and 
could  strike  the  lower  level.  Also  to  be 
considered  when  body  belt/harness 
systems  are  rigged  is  the  type  of 
deceleration  device  used  and  the 
additional  fall  distance  required  for  it  to 
stop  the  fall  effectively.  Based  on 
recommendations  made  by  the  body 
belt/harness  manufacturing  industry, 
paragraph  (d)(5)  limits  this  additional 
fall  distance  for  the  deceleration  device 
to  stop  the  fall  to  42  inches  (excluding 
lifeline  elongation).  Paragraph  (d)(6)  is  a 
new  provision  and  limits  the  arresting 
force  generated  by  a  deceleration  device 
to  10  times  the  employee's  weight  or 
1,800  pounds,  whichever  is  lower.  The 
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"10  tines"  limit  is  based  on  the 
provisions  in  paragraph  3.3.5  of  the 
American  National  Standard  Institute's 
publication  ANSI  AlO.14-1975. 
"Requirements  for  Safety  Belts. 
Harnesses.  Lanyards,  Lifelines,  and 
Drop  Lines  for  Construction  and 
Industrial  Use"  (Ex.  5).  OSHA  believes 
this  limit  alone  is  not  sufficient  to 
protect  an  employee  from  serious  harm 
as  the  arresting  force  generated  is  a 
function  of  the  employee's  weight.  For 
example,  a  180  pound  employee  would 
experience  an  1.800  pound  arresting 
force,  while  a  250  pound  employee 
would  experience  a  2.500  pound 
arresting  force.  Consequently,  a 
maximum  force  of  1,800  pounds  is 
proposed  to  avoid  excessive  body 
stresses  when  a  fall  is  arrested.  For  a 
further  discussion  of  this  limit,  see  Issue 
Number  8. 

Paragraph  (d)(7)  is  a  new  provision 
and  requires  body  belt/harness 
attachment  points  to  be  behind  the  hip 
of  the  wearer,  preferably  in  the  middle 
of  the  back  or  above  the  head,  in  order 
to  produce  the  least  amount  of  strain  on 
the  body  when  the  falls  are  stopped. 
Paragraph  (d)(8)  requires  body  belts  to 
be  at  least  one  and  five-eighths  inches 
wide.  This  is  essentially  the  same 
requirement  as  the  ANSI  AlO.14 
requirement  in  paragraph  3.2.1.  and  is 
intended  to  distribute  the  arresting  force 
over  a  large  area  of  a  body.  Paragraph 
(d)(9)  requires  hardware  to  be  drop 
forged,  pressed,  or  formed  steel,  or 
equivalent  strength  material.  This  is 
essentially  the  same  requirement  as  E 
§  1926.104(e),  except  the  Federal 
Specification  requirement  is  deleted  as 
being  unnecessarily  restrictive  as  other 
suitable  hardware  is  available. 
Paragraph  (d)(10)  requires  hardware  to 
be  corrosion-resistant  and  smooth- 
finished  so  as  to  not  damage  the 
attached  belt  or  lanyard.  TTiis  is 
essentially  the  same  requirement 
contained  in  E  5  1926.104(e).  Paragraph 
(d)(ll)  would  provide  that  only  one 
employee  may  be  attached  to  any  one 
vertical  lifeline.  This  is  a  clarification  of 
E  §  1926.104  (b),  (d).  and  (f)  which 
specify  minimum  requirements  for  body 
belt  lifelines.  These  limits  are  only 
adequate  for  one  employee  per  lifeline, 
and  OSHA  thereby  does  not  allow  more 
than  one  employee  per  lifeline.  In 
addition  to  strength  considerations, 
OSHA  believes  it  is  inherently  unsafe 
for  two  workers  performing  separate 
tasks  to  use  a  single  vertical  lifeline. 
Movement  by  one  employee  could  cause 
the  lifeline  to  be  pulled  to  one  side 
which  could,  in  turn,  cause  the  other 
worker  to  lose  balance.  In  addition. 
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should  one  employee  fall,  the  other 
worker  might  be  caused  to  fall  also. 

Paragraph  (d)(12)  would  require  body 
belt/harness  systems  to  be  secured  to 
an  anchorage  capable  of  supporting 
twice  the  potential  impact  load  of  an 
employee's  fall.  This  is  a  change  from 
existing  rule  E  §  1926.104(b)  which 
requires  anchorages  to  be  capable  of 
supporting  a  minimum  dead  weight  of 
5.400  pounds.  This  change  is  proposed 
because  the  existing  rule  is  based  on  the 
rated  strength  of  the  manila  rope 
commonly  used  for  lifelines  and 
lanyards  at  the  time  the  rule  was 
developed,  and  ii  not  based  on  the 
actual  load  the  anchor  must  support 
when  an  employee  falls.  The  proposed 
rule  is  performance-oriented,  and 
addresses  the  actual  forces  involved.  A 
similar  provision  is  set  forth  in 
Appendix  D  of  OBHA's  proposed 
rulemaking  for  powered  platforms.  29 
CFR  1910.66  (50  PR  2890.  January  22, 
1985).  except  that  provision  requires  a 
design  factor  of  only  one  for  an 
anchorage's  capacity.  This  proposal 
requires  a  design  factor  of  two  because 
of  the  public  comments  (Ex.  13)  made  in 
response  to  the  powered  platforms 
proposal. 

Paragraphs  (d)  (13),  (14).  (15),  and  (16) 
specify  minimum  atrength  criteria  for 
lifelines,  lanyards,  and  other 
components,  and  require  all  components 
either  to  be  capable  of  supporting  a 
minimum  fall  impact  load  of  5.000 
pounds  or  to  have  a  minimum  tensile 
strength  of  5.000  pounds  (except  self- 
retracting  lifelines  and  lanyards  which 
have  a  3,000  pound  minimum  limit). 
These  requirements  change  the  existing 
rules  for  lifelines  and  lanyards,  E 
S  1926.104  (c)  and  (d).  which  specify  a 
minimum  limit  of  5,400  pounds  nominal 
breaking  strength.  This  change  is 
proposed  because  the  existing  rules 
were  based  on  the  strength  of  the  then 
available  manila  rope  used  for  body  belt 
systems  and  not  on  the  actual  forces 
generated  in  a  fall.  The  new  requirement 
of  5.000  pounds  fall  impact  load  is  based 
on  a  250  pound  employee  experiencing  a 
force  of  10  times  gravity  times  a  safety 
factor  of  two.  Paragraph  (d)(16)  requires 
hardware  to  be  capable  of  supporting  a 
minimum  fall  impact  load  of  5.000 
pounds  applied  at  the  lanyard  point  of 
connection.  This  provision  is  consistent 
with  the  other  proposed  paragraphs  and 
replaces  existing  rule  E  S  1926.104(f). 
which  requires  all  hardware  to  be 
capable  of  withstanding  a  tensile 
loading  of  4.000  pounds,  but  which  does 
not  specify  where  the  4,000  pound  load 
is  to  be  applied.  The  performance 
criteria  of  proposed  rule  (d)(12)  for 
anchorages,  and  the  specification 


criteria  of  proposed  niles  (d)  (13) 
through  (16)  for  other  body  belt/harness 
components  are  consistent  with  the 
provisions  set  forth  ia  Appendix  D  of 
OSHA's  proposed  rulemaking  for 
powered  platforms,  and  with  rules  being 
developed  for  other  general  industry  (29 
CFR  Part  1910)  application.  Public 
comment  is  requested  in  Issue  Number 
22  on  whether  or  not  this  approach  is 
appropriate  for  the  construction 
industry. 

Paragraphs  (d)  (17),  (18).  and  (19)  are 
new  provisions  and  regulate  the  use  of 
snap  hooks.  These  provisions  are 
intended  to  reduce  the  danger  of  "roll 
out"  by  prohibiting  the  use  of  two  or 
more  snap  hooks  at  tke  same  point  of 
connection.  "Roll  out"  is  the  situation 
where  snap  hooks  come  in  contact  with 
each  other,  or  some  other  object,  in  such 
a  way  that  the  hook  opens  and  the  belt 
or  lanyard  becomes  disconnected. 

Paragraph  (d)(20]  is  a  new  provision 
and  requires  inspection  of  body  belt/ 
harness  systems  to  insure  that  defective 
systems  are  not  used. 

Paragraph  (d)(21)  prohibiU  the 
attachment  of  body  belt/harness 
systems  to  hoists  or  guardrail  systems, 
and  is  the  same  requirement  as  E 
S  1926.500(g)(5)(iv).  except  the  existing 
rule  applies  only  to  bailt-up  roofing 
operations  on  low-pitched  roofs,  and 
does  not  include  the  guardrail 
restriction.  The  proposed  rule  would 
extend  coverage  to  all  hoist  areas  and 
guardrail  systems.  However,  this  is  not  a 
new  rule  as  E  1 1928.104(b)  specifies 
minimum  ftnchorage  requirements  for 
body  belts.  This  rule  is  a  clarification  of 
how  the  existing  requirement  applies  to 
two  potential  points  of  anchorage. 
OSHA  believes  that  hoists  and  guardrail 
systems  are  not  designed  nor  built  to 
withstand  the  impact  forces  generated 
by  a  fall  and  therefore,  should  be 
prohibited  from  being  used  as  body 
belt/harness  anchorages. 

Paragraph  (d)(22)  specifies  how  body 
belt/harness  systems  are  to  be  rigged 
when  used  at  hoist  areas  and  is  the 
same  as  E  S  ig26.500(g)(5)(v),  except  the 
existing  rule  applies  to  only  built-up 
roofing  operations  on  low-pitched  roofs. 
However,  the  requirement  would  be 
extended  by  the  proposal  to  cover  all 
hoist  areas.  The  limitation  on  movement 
when  wearing  a  body  belt/harness  is 
made  because  of  the  frequent  tendency 
of  employees  to  lean  out  over  the  edge 
at  hoist  areas. 


Paragraph  1926.502(eJ 
device  systems. 


Positioning 


These  new  provisions  set  the 
minimum  performanoa  aiteria  for 
"positioning  devices,"  which  are 
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systems  nmilar  to  body  belt  syttenw 
and  which  caa  be  oompriMd  of  many  of 
the  same  components.  The  lignificant 
difference  is  that  body  belt  systems  arc 
used  to  arrest  falls,  whereas  positioning 
devices  are  used  by  empkiyees  to 
maintain  a  leaning  position  without 
using  thnr  hands  while  working  on 
vertical  surfaces.  An  exam|>le  when 
these  devices  may  be  used  is  during  the 
placement  of  reinforcing  ban  in  the 
vertical  face  of  a  wall  under 
construction.  The  employees  often  stand 
on  bars  already  in  place  and  must  lean 
backward,  similar  to  a  lineman  on  a 
telephone  pole,  to  place  additional  bars. 
The  positioning  device  allows  this  to  be 
done  without  the  employees  having  to 
use  their  hands  to  maintain  position. 
Paragraph  {e)(l)  limits  the  total  fall 
distance  of  positioning  devices  to  24 
inches.  This  distance  is  less  than  the  six 
foot  distance  allowed  for  body  belt/ 
harness  systems  because  the  lanyards 
used  with  positioning  devices  usually  do 
not  stretch  under  fall  impact  loading  and 
deceleration  devices  normally  are  not 
used  to  reduce  the  forces  incurred 
during  a  fall.  Paragraphs  (e)(2)  through 
(5)  cover  strength  criteria  and 
inspections.  These  provisions  and  their 
rationale  are  the  same  as  those 
discussed  above  for  body  belt/harness 
systems. 

Paragraph  1926.502(1)    Warning  line 
systems. 

These  provisions  address  proper 
warning  line  system  construction, 
arrangement  set-up,  maintenance,  and 
use,  and  are  the  same  requirements  as  E 
§  1926.500(g)(3)  (i).  (ii).  and  (iii).  These 
provisions  were  discussed  in  detail  in 
the  preamble  of  the  Notice  of  Final 
Standard  Action  for  the  Guarding  of 
Low-Pitched-Roof-Perimeters  During  the 
Performance  of  Built-Up  Roofing  Week 
(45  FR  75618,  November  14. 1980). 

Paragraph  1926.502(g)    Control  zone 
systems. 

These  new  provisions  set  minimum 
performance  criteria  for  control  zones 
used  on  leading  edges  and  during 
overhand  bricklaying  operations.  These 
systems  are  intended  to  serve  as 
warning  systems  and  as  the  designators 
and  definers  of  areas  where  unique  fall 
provisions  apply.  Paragraph  (gKl) 
requires  control  zones  used  on  leading 
edges  to  be  no  closer  than  six  feet  to  the 
leading  edge,  nor  further  than  25  feet 
away.  The  six  foot  limitation  is  needed 
to  provide  adequate  warning  to 
employees  while  their  attention  is 
diverted,  that  they  are  approaching  a 
fall  hazard.  It  warns  worbers  that  they 
are  near  an  unprotected  side  or  edge 
under  construction.  The  25  foot  Umit 


requires  the  zone  to  be  moved  as 
construction  of  the  edge  progresses. 
Paragraph  S  ia28.501(b)(l)  requires  a 
guardrail  system  to  be  erected  along  the 
unprotected  side  edges  (usually 
perpendicular  to  the  leading  edge)  which 
result  as  the  control  zone  is  moved 
forward.  Paragraph  (g)(2)  requires 
control  zones  used  during  overhand 
bricklaying  operations  to  be  not  less 
than  10  feet  nor  more  than  15  feet  from 
the  working  edge  where  the  overhand 
bricklaying  operations  are  being 
performed.  These  limits  were  developed 
after  extensive  consultation  wth 
industry  and  union  representatives  and 
review  by  the  ACCSH.  The  enclosed 
zone  is  intended  to  provide  overhand 
bricklayers  with  an  area  free  oi' 
interference  from  other  employees  not 
performing  related  work.  Paragraph 
(g)(3)  requires  the  zone  lines  and  access 
path  lines  to  be  made  of  ropes,  wires, 
tapes,  or  other  equivalent  materials  and 
supported  on  stanchions.  Paragraph 
(g)(3)(i)  requires  the  system  to  be  flagged 
or  otherwise  clearly  marked.  Paragraph 
(g)(3)  (ii)  and  (iii)  regulate  the  height  of 
the  control  zone  lines  for  leading  edges 
and  overhand  bricklaying.  Ovei^and 
bricklaying  control  zone  hei^t  limits 
are  higher  than  those  for  leading  edge 
work  to  allow  the  ready  passage  of 
materials  underneath  the  Une.  Paragraph 
(8)(3Hiv}  requires  a  mintmtim  line  tensile 
strength  of  200  pounds.  This  minimiim 
strength  is  required  to  assure  that  the 
lines  will  not  break  if  an  inattentive 
worker  walks  into  them.  Paragraph 
(g)(4)  requires  control  zones  to  be 
connected  to  points  of  access,  materials 
handling  areas,  and  storage  areas  by 
access  paths  made  with  control  zone- 
type  barriers. 

Paragraph  (g)(5)  addresses  those  work 
situations  where  no  guardrails  have 
been  erected  prior  to  the  be^nning  of 
overhand  bricklaying  or  leacting  edge 
operatioBs.  The  conl^  zone  limits  the 
employees  to  a  controlled  wea  of  work 
activity  where  overhand  bricklayhig  or 
leading  edge  operations  are  being 
performed.  In  paragraph  (g)(6).  OSHA 
recognizes  that  erected  guardrails  can 
interfere  with  overhand  bricklaying  and 
leading  edge  operations,  and  allows 
guardrails  to  be  removed  to  permit  such 
work.  However,  guardrails  may  only  be 
removed  to  the  extent  necessary  to 
accomplish  one  day's  amount  of 
bricklaying  or  leading  edge  work.  Once 
guardrails  are  removed  the  resulting 
unprotected  edge  must  be  guarded  by  a 
control  zone.  Paragraph  (gK7)  allows 
only  emi^oyees  engaged  in  overhand 
bricklaying  and  related  work  to  be  in 
the  control  zone.  This  limitation  is 
necessary  because  the  presence  of 


extraneous  employees  in  the  control 
zone  can  interfere  with  odierwise  safe 
work  procedures  used  during  overiiand 
bricklaying  and  leading  edge  work. 

Paragraph  1926.S02(h)    Safety 
monitoring  systems. 

The  existing  standard  allows  the  use 
of  safety  monitoring  systems  as  fell 
protection  only  on  nxrfs  and  only  duriog 
built-up  roofing  work.  The  proposed 
rule,  however,  aHows  such  system  to 
be  used  also  on  walking/workiBg 
surfaces  other  than  roofe  (see 
S  l926.50l(b)(2Ki).  feading  edges^  ia 
addition,  these  systesos  are  only  defined 
in  E  S  192B.ae2(pK7).  and  specific 
criteria  are  not  set  out  in  the  body  of  the 
existing  stendaid.  The  proposal  sets 
forth  specific  criteria  which  apply  when 
safety  monitoring  systems  are  used,  as 
follows:  para9«ph  (hKl)  requires  safety 
monitors  to  be  competent  in  recognizing 
fall  hazards;  to  warn  employees  when 
they  appear  to  be  unaware  of  a  fall 
hazard  or  are  acting  in  an  unsafe 
manner  to  be  on  the  same  surface  as 
the  monitored  employees  and  within 
visual  sighting  distance  of  them;  and  to 
be  close  enough  to  communicate  orally 
with  the  employees.  The  monitor  may 
have  supervisory  or  non-supervisory 
responsibilities  as  there  are  no 
restrictions  on  the  perfuisMnce  of  other 
duties.  However,  the  monitor  must  not 
be  so  busy  with  other  responsibiUties 
that  the  monitoring  function  is 
encumbered.  Paragraph  (h)(2)  prohibits 
the  use  of  mechanical  equipment  in 
areas  where  safety  monitoring  systems 
are  being  used  to  protect  employees 
from  falling.  This  is  essentiaUy  the  same 
requirement  as  in  E  S  1926.500(g)(4). 
Paragraph  (h)(3)  prohibits  employees  not 
engaged  in  built-up  roofing  work  from 
being  in  an  area  where  buiht-up  roofing 
employees  are  working  and  protected  by 
a  safety  monitoring  system.  This 
requirement  is  necessary  because  the 
presence  of  extraneous  employees  in 
these  areas  can  interfere  with  otherwise 
safe  work  procedures  used  during  built- 
up  roofing  work. 

Paragraph  1926.502(0    Covers. 

This  paragraph,  which  is 
substantively  the  same  as  E 
S  1926.500(f)(5),  sets  the  performance 
criteria  for  covers  used  to  protect 
employees  from  falling  into  or  through 
holes  in  floors,  roofe,  and  other  walking/ 
working  surfaces.  Paragraph  (i)(l) 
specifies  the  minimum  strength 
requirements  for  covers  used  in 
roadways  and  vehicular  aisles. 
Paragraph  (i)(2)  specifies  the  minimum 
strength  requirements  for  all  other 
covers.  Whereas  the  existing  rule,  E 
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S  192B,500(fK5)(ii),  requires  all  other 
covers  to  be  capable  of  supporting  the 
maximum  intended  load,  the  proposed 
rule  specifies  a  minimum  capacity  of  250 
pounds.  This  minimum  capacity  is  based 
on  what  OSHA  considers  to  be  the 
average  maximum  weight  of  an 
employee  and  the  employee's  tools. 
Paragraph  (i)(3)  requires  covers  to  be 
installed  so  as  to  prevent  accidental 
displacement. 

Paragraph  1926.5020)    Protection  from 
falling  objects. 

This  paragraph  sets  forth  the 
performance  criteria  for  providing 
protection  from  falling  objects. 
Paragraph  (j)(l)  requires  toeboards. 
when  used,  to  be  erected  along  the  edge 
of  overhead  walking/working  surfaces 
for  a  distance  sufficient  to  protect 
employees  working  below.  This  is  a 
change  from  existing  rules  E 
!  1926.500(b)  (1).  (2).  (3)(ii).  and  (8) 
which  require  toeboards  around  floor, 
roof,  and  platform  holes  and  openings 
regardless  of  whether  or  not  employees 
are  working  below.  However,  the 
proposed  rule  is  consistent  with  the 
intent  of  E  5  1926.500(d)(1)  and  proposed 
paragraph  S  1926.501(e)  which  require 
protection  only  where  employees  below 
are  exposed  to  the  hazard  of  falHng 
objects.  Paragraph  (j)(2)  would  be  a  new 
requirement  and  specifies  the  minimum 
strength  of  toeboards.  Paragraph  (j)(3) 
specifies  how  toeboards  are  to  be 
installed  and  is  essentially  the  same  as 
E  S  1926.500(f)(3)(i).  Paragraph  (j)(4) 
provides  that  where  tools,  equipment,  or 
materials  are  higher  than  the  top  of  a 
toeboard,  additional  protection  must  be 
used,  such  as  paneling  or  screening 
erected  from  the  working  level  or 
toeboard  to  the  top  of  the  toprail  or 
midrail.  This  requirement  is 
substantively  the  same  as  E 
S  1926.500(f)(3)(ii).  Paragraph  {j)(5) 
requires  that  when  guardrails  are  used 
to  prevent  objects  from  falling,  the 
openings  in  the  guardrail  must  be  small 
enough  to  retain  the  potential  falling 
objects.  This  is  essentially  the  same 
requirement  as  E  j  1926.500  (c)(l)(ii)  and 
(f)(7)(ii)  except  the  specific  limitations 
on  hole  size  are  deleted.  Paragraph  (j)(6) 
contains  housekeeping  provisions  for 
overhand  bricklaying  operations  which 
are  intended  to  prevent  tripping  and  to 
prevent  displacement  of  materials  and 
equipment  to  areas  below  the  walking/ 
working  surface.  Paragraph  (j){7)  sets 
forth  provisions  for  materials  and 
equipment  storage  during  built-up 
roofing  operations.  These  are  essentially 
the  same  requirements  as  E 
S  1928.500(g)(5)  (vi)  and  (vii).  Public 
comment  is  specifically  requested  in 
Issue  Number  5  on  what  provisions  are 


appropriate  for  specifying  proper 
canopy  protection. 

Section  1926.503    Training. 

The  requirements  of  this  section  are  in 
addition  to  the  training  requirements  of 
E  §  1926.21,  however,  the  provisions 
may  be  cited  only  when  one  or  more 
citations  are  issued  under  the  other 
provisions  of  Subpart  M. 

Paragraph  {a)(l)  clarifies  the  types  of 
hazards  to  be  addressed  in  all  training 
programs  given  to  educate  employees 
using  fall  protection  systems.  Fall 
protection  and  fall  protection  systems 
are  only  effective  when  they  are 
properly  designed,  built,  located, 
maintained,  and  used.  This  section  sets 
forth  the  purpose  and  general  outlines 
for  the  requisite  training.  However,  this 
section  does  not  specify  the  details  of 
the  training  program.  Instead,  it  requires 
employees  to  be  instructed  in  the  proper 
way  to  erect,  use,  place,  and  maintain 
fall  protection  systems.  In  this  way,  the 
section  provides  flexibility  for  the 
employer  in  designing  the  training 
program. 

Paragraph  (a)(2)  specifies  that  training 
and  retraining  be  provided  for  each 
employee  as  necessary.  OSHA  requests 
comments  on  whether  or  not  a  more 
specific  requirement  would  be 
appropriate  in  Issue  Number  3. 

Appendix  A  to  Subpart  M — Guardrail 
Systems.  As  explained  in  the  discussion 
for  the  proposed  section  governing 
guardrail  systems,  this  appendix  is  a 
non-mandatory  set  of  guidelines 
provided  to  assist  employers  in 
complying  with  the  requirements  of 
paragraphs  §  1926.502(b)  (3),  (4)  and  (5). 
If  a  contractor  uses  these  guidelines  to 
select  guardrail  system  components,  and 
builds  the  system  as  indicated  by  the 
guidelines,  then  OSHA  will  assume  that 
the  components  meet  the  requirements 
of  paragraphs  S  1926.502(b)  (3),  (4)  and 
(5).  Components  for  which  no  specific 
guidelines  are  given  in  the  appendix 
(e.g..  joints,  base  connections)  must  be 
designed  and  constructed  in  accordance 
with  the  capacity  requirements  of 
paragraphsS  1926.520(b)  (3),  (4)  and  (5). 
The  appendix  neither  creates  additional 
obligations  nor  eliminates  obligations 
otherwise  contained  in  the  standard.  It 
is  intended  to  provide  useful, 
explanatory  material  and  information  to 
employers  and  employees  who  wish  to 
use  it  to  aid  in  understanding  and 
complying  with  the  standard. 

Appendix  B  to  Subpart  M—Roof 
Widths.  Appendix  B  is  provided  to  serve 
as  a  guide  to  assist  employers  in 
complying  with  the  requirements  of 
paragraph  §  1926.502(f).  The  record 
compiled  for  the  promulgation  of 
existing  subsection  E  §  1926.500(g), 


which  requires  the  guarding  of  low- 
pitched  roofs  during  the  performance  of 
built-up  roofing  work,  demonstrates  that 
there  was  confusion  as  to  which 
dimension  of  a  buildin|  should  be 
considered  to  be  the  width  of  a  roof. 
Appendix  B  explains  that  in  all  cases 
the  building  must  be  viewed  in  plan 
view  (i.e.,  viewed  from  above,  looking 
down).  The  width  of  the  roof  is  then  the 
narrower  of  the  two  primary  dimensions 
which  define  the  roof  area.  Although  the 
Appendix  does  not  show  all  possible 
roof  configurations,  it  does  give  some 
common  arrangements.  This  appendix 
neither  creates  additional  obligations 
nor  eliminates  obligations  otherwise 
contained  in  the  final  standard.  It  is 
intended  to  provide  useful,  explanatory 
material  and  information  to  employers 
and  employees  to  aid  in  understanding 
and  complying  with  the  standard. 

Appendix  C  to  Subpart  M—Test 
Procedures  for  Evaluating  Body  Belt/ 
Harness  Systems  and  Positioning 
Device  Systems.  Appendix  C  is 
provided  to  serve  as  a  guide  to  assist 
employers  in  complying  with  the 
requirements  of  paragraphs  S  926.502  (d) 
and  (e).  Body  belt/harness  and 
positioning  device  systems  which  have 
been  tested  in  accordance  with  the 
criteria  of  this  appendix  will  be  deemed 
by  OSHA  to  meet  the  performance 
criteria  of  paragraphs  1 1926.502(d)  (5), 
(6),  (15),  and  S  1926.50a(e)  (3)  and  (4). 
This  appendix  neither  creates  additional 
obligations  or  eliminates  obligations 
otherwise  contained  in  the  standard.  It 
is  intended  to  i>rovide  vseful, 
explanatory  material  and  information  to 
employers  and  employees  to  aid  in 
understanding  and  complying  with  the 
standard. 

Specific  issues.  The  public  is 
specifically  requested  to  comment  on 
the  following  issues: 

1.  The  preamble  identifies  the 
provisions  in  the  standard  which  are 
new  or  which  are  changed  from  the 
provisions  of  the  existing  standard. 
OSHA  believes  that  many  employers 
are  already  following  many  of  these 
revised  provisions.  However,  OSHA  will 
evaluate,  on  the  basis  of  all  the  evidence 
submitted  to  the  public  record,  the  likely 
effectiveness  of  the  pr(q>08ed  revised 
and  new  provisions  and  will  include  in 
the  final  rule  only  those  revised  and 
new  requirements  for  which  a 
significant  reduction  in  the  risk  of 
incurring  injuries  or  fatalities  would  be 
supported  by  the  final  record.  Hence, 
the  following  issues  are  raised: 

a.  Public  comment  is  requested  on  the 
current  level  of  practice  which  meets  the 
requirements  of  the  proposed  changes; 
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b.  Public  comment  is  requested  on  the 
practicality  and  feasibility  of  the 
proposed  changes,  and  whether 
implementation  of  the  proposed  changes 
will  reduce  the  occurrence  or  severity  of 
accidents; 

c.  PubJ'c  comment  is  requested  on  the 
amount  ^f  any  costs  or  savings  which 
have  not  been  identified  by  OSHA  (see 
Section  IV  of  this  preamble- 
Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibihty 
Analysis)  which  might  result  from  the 
proposed  changes; 

d.  Public  comment  is  requested  on  the 
availability  and  content  of  accident 
reports  which  indicate  that  the  proposal 
does  not  properly  address  fall  hazards. 

2.  Are  there  areas  or  operations,  in 
addition  to  those  already  identified  in 
proposed  9  1926.501,  which  have  unique 
fall  protection  requirements  not 
addressed  by  the  proposed  standards? 
Examples  of  such  areas  and  operations 
might  include  carpenters  erecting  roof 
trusses  during  house  construction:  steel 
erectors  woricing  on  other  than  tiered 
buildings  (which  are  covered  by  Subpart 
R — Steel  Erection)  such  as  single  story 
buildings,  high  bay  buildings, 
warehouses,  prefabricated  buildings, 
communications  towers,  storage  tanks, 
bridges,  antennas,  industrial  plants,  and 
similar  structures;  or  connectors  erecting 
wood,  precast  concrete,  and  structural 
members  made  of  other  materials. 
Comments  on  this  point  should  describe 
such  areas  and  opCTations  in  detail,  and 
should  discuss  the  fall  protection  system 
which  should  be  used. 

In  addition,  public  comment  is 
requested  on  whether  or  not  OSHA  has 
been  overiy  restrictive  in  its  fall 
protection  provisions  by  requiring  the 
use  of  only  certain  types  of  protective 
systems  in  specified  areas  or  for 
specified  operations.  For  example, 
paragraph  i  1926.501(bK4)  requires  the 
use  of  covers  or  guardrail  systems  to 
protect  against  employees  falling  into 
holes  located  in  the  walking/ working 
surface.  Are  there  other  systems,  such 
as  warning  lines  or  attendants  (such  as 
those  allowed  in  i  1910.23),  which 
would  provide  adequate  fall  protection 
at  such  locations?  If  so,  what  other 
systems  are  appropriate,  under  what 
circumstances,  and  at  what  locations? 

3.  In  some  of  the  existing  provisions 
and  in  some  of  the  proposed  provisions, 
OSHA  uses  speciBc  numerical  limits  to 
define  and  clarify  the  duties  set  forth. 
For  example.  E  {  1926.502(a)  and 
proposed  paragraph  S  1926.500(b)  defme 
the  term  hole  by  giving  a  physical 
measurement.  This  then  determines 
when  certain  safety  systems  must  be 
used  to  protect  against  fall  hazards. 
These  and  other  limits  are  based  on 


existing  laws  and  consensus  standards, 
and  are  used  in  lieu  of  more 
performance-oriented  language  such  as 
"covers  shall  be  used  on  all  holes  which 
are  large  enough  to  constitute  a  fall 
hazard,"  or  language  which  requires  a 
numerical  limit  but  then  allows  other 
configurations  which  give  "equivalent" 
protection.  OSHA  believes  that  although 
such  performance-oriented  language 
would  be  less  restrictive  on  employers, 
and  thus  give  them  more  options  when 
abating  a  hazard,  it  does  not  always  tell 
the  employer  exactly  what  is  required 
(i.e.,  how  to  do  something  "right").  On 
the  other  hand,  requiring  specific 
numerical  limits  in  the  rule  and  allowing 
the  employer  to  use  other  limits  which 
the  employer  can  show  will  provide 
"equivalent"  protection  may  respond  to 
both  these  concerns.  OSHA  believes 
that  the  use  of  specific  limits  in  certain 
provisions  (such  as  those  listed  above) 
provides  the  required  notice  to 
employers  as  to  how  they  can  comply 
with  a  provision  compared  to  how 
OSHA  intends  to  enforce  the  provision. 
OSHA  believes  that  such  notice  serves 
to  inform  employers  and  employees 
about  the  proper  way  to  do  thii^; 
promotes  consistency  in  hazard 
abatement  at  all  worksites;  and  also 
minnnizes  legal  disputes  over  the  intrat 
of  a  requh^raent.  On  the  other  hand, 
specification  language  can  increase 
costs  ivithout  increasing  safety, 
discourage  technical  innovation,  prevent 
the  use  of  safe  alternatives,  and  fail  to 
anticipate  the  varying  needs  and 
situations  in  the  nimierous  workplaces 
covered  by  the  standard. 

Pubhc  comment  is  requested  on 
whether  or  not  OSHA's  use  of 
specification  language  is  appropriate,  or 
if  it  should  be  moved  to  a  non- 
mandatory  appendix  which  could 
provide  guidance  to  employers.  If  not, 
how  should  die  provisions  be  written  to 
provide  Uie  desired  flexibility  and  the 
required  fair  notice?  If  the  continued  use 
of  such  limits  is  appropriate,  are  the 
proposed  limits  sufficient  to  abate  the 
hazards?  Comments  should  include 
apfnopriate  cost  and  injury  data. 

4.  Existing  provision  E  S  1926.500(d)(1) 
and  proposed  provision  i  1926.501(b) 
require  fall  protection  systems  to  be 
erected  or  used  at  all  unprotected  sides 
and  edges  of  floors  (open-sided  floors) 
and  similar  walking-working  surfaces. 
As  worded,  the  existing  provision  has 
been  interpreted  to  mean  diat  a 
guardrail  is  required  around  an  open- 
sided  floor  even  when  employees  on  the 
floor  are  working  near  the  middle  of  the 
floor  and  are  removed  fi^m  the 
perimeter  fall  hazard.  The  proposed 
language  could  also  be  interpreted  to 
require  the  same  degree  of  protection. 


The  existing  provision  has  also  been 
interpreted  to  mean  that  a  citation  for 
lack  of  fall  protection  should  be  issued 
only  when  employees  are  working  near 
the  unprotected  side  or  edge  and  are 
thus  exposed  to  the  fall  hazard.  Public 
comment  is  requested  on  whether  or  not 
a  distance  (or  some  other  method  of 
defining  exposure)  should  be  specified 
whereby  fall  protection  would  be 
required  only  wdien  an  employee  is 
within  that  distance  of  a  fall  hazard. 
Proponents  for  such  a  limit  should  state 
what  that  distance  should  be,  and  why. 
Proponents  for  the  existing  language,  as 
modified  in  die  proposal,  should  state 
why  a  limit  would  not  be  appropriate. 
All  comments  should  include 
appropriate  cost  and  injury  data. 

5.  Proposed  S  1926.503(a)(2)  would 
require  training  and  retraining  as 
necessary  for  all  employees  exposed  to 
fall  hazards.  Public  comment  is 
requested  on  whether  a  more  specific 
requirement  or  a  less  specific 
requirement  such  as  that  found  in 
§  1926.21,  would  be  appropriate.  OSHA 
intends  to  include  in  the  final  rule  only 
those  traioiog  requirements  for  which  a 
significant  reduction  in  the  risk  of 
incurring  injuries  or  fatalities  would  be 
supported  in  die  final  record. 

Public  comment  is  also  requested  on 
what  training  programs  are  currently 
available,  who  is  providing  them,  and 
their  cost  To  the  extent  possible, 
examples  of  both  adequate  and 
inadequate  training  programs  should  be 
provided,  with  examples  of  how 
inadequate  training  may  have 
contributed  to  unsafe  conditions. 

Companies,  unions,  trade 
associations,  and  other  organizations 
conducting  training  programs  also  are 
encouraged  to  submit  data  concerning 
the  safety  records  of  employees  who 
have  undergone  training.  For  example, 
have  companies  which  have  instituted 
training  programs  experienced  a 
decrease  in  accidents  compared  to  the 
situation  existing  before  training  was 
started? 

Information  concerning  the  costs  of 
training  and  how  such  costs  may  be 
offset  by  more  efficient  and/or  safe 
operations  is  also  requested.  Although 
OSHA  believes  safety  training  is 
necessary  and  beneficial,  comments 
have  been  received  that  raise  the 
following  concerns: 

What  level  of  specificity  should 
OSHA  require  in  a  training  program? 
What  are  the  necessary  elements  of  a 
training  program?  Can  the  more  general 
training  requirements  contained  in 
S  1926.21  be  effective  in  providing 
employees  with  adequate  training  or  are 
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the  more  specific  requirements  in  this 
proposal  necessary? 

Do  employers  or  employees  believe 
that  training  is  too  costly  for  the  benefits 
it  yields?  If  OSHA  should  not  require 
training  at  all,  is  there  a  basis  for 
predicting  if  training  efforts  will 
decrease,  increase,  or  stay  at  present 
levels?  Would  employers,  employees,  or 
other  interested  parties  support  the 
omission  of  the  training  requirement 
proposed  for  this  subpart?  Do  data, 
eyewitness,  and  anecdotal  evidence 
exist  which  may  constitute  support  for 
OSHA's  not  requiring  training? 

Comments  are  also  requested  on 
whether  or  not  training  should  be 
required  to  be  provided  in  specific 
sessions  devoted  to  an  overall  view  of 
safety  issues  likely  to  be  encountered,  or 
are  on-the-job  sessions,  limited  to 
isolated  safety  concerns  as  they  are 
encountered,  sufHcient  to  insure  safety? 

In  addition,  OSHA  requests  comments 
on  whether  compliance  with  these 
proposed  training  requirements  could  be 
practicably  accomplished  without 
keeping  records.  Do  these  proposed 
training  requirements,  as  written, 
impose  an  implicit  recordkeeping 
burden  on  employers?  Data  on  the  cost 
and  time  necessary  for  keeping  training 
records,  if  any,  are  requested. 

6.  Should  OSHA  promulgate  rules 
requiring  the  inspection  of  work 
surfaces  to  determine  their  structural 
integrity  prior  to  employees  being 
required  to  work  on  such  surfaces? 
Currently,  there  are  no  specific 
requirements  that  address  this  concern. 
The  purpose  of  these  inspections  would 
be  to  insure  that  work  surfaces  have  the 
requisite  strength  to  not  collapse  under 
the  weight  of  employees,  tools,  and 
materials.  That  such  a  rule  may  be 
needed  is  evidenced  by  a  study 
conducted  by  OSHA  (Ex.  3:77).  That 
study  shows  that  of  eight  fatalities  of 
employees  falling  through  ceilings,  four 
of  the  accidents  were  caused  by  the 
work  surface  not  being  capable  of 
supporting  the  employee's  weight.  The 
study  also  shows  that  of  55  fatalities 
resulting  from  falls  from  roof  levels, 
approximately  eight  were  caused  by  the 
employees  working  on  surfaces  with 
insufficient  structural  strength  to 
support  their  weight.  Comments  should 
address  the  types  of  inspection  criteria 
necessary,  the  methods  to  be  used,  and 
the  qualifications  of  the  inspectors. 

7.  Should  OSHA  promulgate  a  rule 
requiring  covers  to  be  painted  or 
otherwise  clearly  marked  to  indicate 
their  function  as  a  cover?  Covers  are 
often  only  pieces  of  plywood  and  the 
purpose  of  this  rule  would  be  to  help 
employees  distinguish  between  a 
covered  hole  and  debris. 


8.  Paragraph  §  igZ6.501(e]  allows 
protective  canopies  to  be  erected  as  an 
alternative  form  of  falling  object 
protection.  Comments  are  requested  on 
what  criteria  should  be  specified  in 
paragraph  S  1926.502(j)  to  assure  proper 
protection  for  employees. 

9.  Proposed  paragraph  §  1926.252(c)(5) 
requires  safety  nets  to  be  inspected 
weekly,  and  proposed  paragraphs 

§  1926.252  (d)(20)  aod  (e)(5)  require  body 
belt/harnesses  and  positioning  devices 
to  be  inspected  prior  to  each  use.  Public 
comment  is  requested  on  this  degree  of 
frequency  of  inspection. 

10.  The  term  "mechanical  equipment" 
is  used  to  describe  the  type  of 
equipment  addressed  in  the  provisions 
of  proposed  paragraph  §  1926.502(f) 
which  addresses  built-up  roofing  work. 
Wheelbarrows  and  mopcarts  are 
exempted  from  the  provisions  of 

§  1926.502(f]  because,  as  discussed  in 
the  1980  rulemaking  package  E 
§  1926.502(g)  Guarding  of  low-pitched 
roof  perimeters  during  the  performance 
of  built-up  roofing  work  (45  FR  222), 

(tjhese  two  pieces  of  equipment  are 
excluded  from  the  definition  because  their 
use  does  not  require  onployees  to  move 
backward.  In  additioa  they  are  light  in 
weight  and.  therefore,  develop  little 
momentum.  Wheelbawows  and  mopcarts  do 
not  present  the  same  degree  of  risk  to  rooflng 
employees  as  do  machines  such  as  felt  layers 
and  gravelbuggies.  Mopcarts  and 
wheelbarrows  do  not  require  employees  to 
divide  their  attention  between  the  equipment 
they  are  using  and  the  roof  edge,  as  they 
would  have  to  do  with  heavier,  more 
awkward  machinery.  In  addition,  excluding 
mopcarts  and  wheelbarrows  from  outside  the 
warning  line  would  require  employees  to 
transport  hot  tar.  gravel,  and  related 
materials  by  hand.  This  could  result  in 
increased  bum  injuries  and  employee  fatigue, 
both  of  which  may  be  very  hazardous  when 
working  near  the  roof  edge. 

Public  comment  is  requested  as  to 
whether  or  not  mopcarts  and 
wheelbarrows  should  remain  the  only 
exempted  pieces  of  equipment. 

11.  Paragraph  §  1926.501(b)(10)  would 
provide  that  fall  protection  not  be 
required  during  the  performance  of  built- 
up  roofing  operations  on  low-pitched 
roofs  when  the  fall  distance  is  less  than 
16  feet.  As  discussed  in  the  preamble, 
this  exemption  was  reviewed  by  various 
labor  and  industry  groups  during  a  1980 
rulemaking.  OSHA  believes  the  16-foot 
exemption  is  not  necessary  and  that  a 
six-foot  limit  is  both  more  appropriate 
and  more  consistent  with  other  Subpart 
M  provisions.  Although  this  would 
appear  to  increase  the  requirements, 
OSHA  believes  this  provision  can  be 
changed  without  significant  impact 
because  another  part  of  the  existing  and 
proposed  rule  states  that  guardrails, 


body  belts,  safety  nets,  and  warning 
lines  are  not  required  on  roofs  50  feet  or 
less  in  width.  OSHA  believes  the  50-foot 
limit  has  the  same  exemptive  effect  as 
the  16-foot  limit,  except  safety 
monitoring  would  be  required  in  more 
situations.  Public  comment  on  this 
change  should  include  appropriate  cost 
and  injury  data. 

12.  Paragraphs  S  1926.501  (b)(7)  and 
(e)  set  forth  alternative  systems  and 
procedures  for  preventing  employees 
from  falling  into  obscured  excavations, 
and  from  walking  into  areas  where 
falling  object  projection  is  required. 
Public  comment  is  requested  on  whether 
or  not  signs  should  be  listed  as  an 
alternative  method  of  providing  the 
required  protection.  Whereas  the  other 
forms  of  protection  involve  either 
removing  the  hazard  or  physically 
restraining  the  employee,  signs  are 
passive  and  can  be  misted  if  an 
employee's  attention  is  on  other  matters. 
However,  signs  can  provide  valuable 
information  about  the  nature  of  the 
hazard  present,  and  can  be  less  costly  to 
erect.  Comments  should  include 
appropriate  cost  and  injury  data. 

13.  Proposed  §  1926.501(b)(1)  requires 
the  use  of  body  belts,  safety  nets,  or 
guardrail  systems  on  surfaces  more  than 
six  feet  above  lower  levels.  During 
bridge  construction,  safety  nets  are 
commonly  selected  to  provide  the 
required  fall  protection.  Proposed 

§  1926.502(c)(1)  requires  only  one  level 
of  net  when  bridges  are  being  built,  the 
same  as  existing  rule  E  fi  1926.105(c)(2). 
Public  comment  is  requested  on  whether 
or  not  a  single  net  provides  adequate 
fall  protection  for  bridge  projects  where 
employees  working  on  the  upper  levels 
of  the  bridge  could  fall  and  strike  bridge 
structural  members  before  they  fall  into 
the  safety  net.  Stated  another  way, 
should  body  belt  systems  be  required  on 
bridge  construction,  in  addition  to  nets, 
where  the  employees  do  not  have  an 
unobstructed  fall  to  the  net? 

14.  OSHA  is  proposir^  to  require  body 
belt/harness  systems  to  be  rigged  such 
that  they  minimize  the  amount  of  free 
fall  with  a  maximum  free  fall  distance 
allowed  of  six  feet  (1.8  ai).  In  addition, 
the  maximum  allowable  force  produced 
is  limited  to  10  g„  or  1,800  pounds  (8  kN), 
whichever  is  lower.  These  provisions 
are  consistent  with  ANSI  AlO.14-1975 
and  a  National  Bureau  of  Standards 
report  on  fall  safety  equipment  (Ex.  8). 
However,  there  are  several  authorities 
which  would  further  restrict  or  even 
prevent  the  use  of  body  belt/harnesses 
in  fall  arrest  systems.  For  example,  the 
draft  ISO  international  standard  for 
personal  fall  arrest  systems  sets  limits 
on  the  arresting  force  permitted  when 
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using  a  body  belt  to  five  kN  (1.125 
pounds)  (Ex.  9).  This  draft  ISO  standard 
also  prohibits  the  use  of  a  system  which 
would  suspend  a  worker  more  than  50 
degrees  from  a  vertical  position  after  a 
fall  is  arrested.  OSHA  believes  that  the 
ISO  requirements  would  effectively 
eliminate  the  use  of  body  belts  in  fall 
arrest  systems. 

Another  study  conducted  by  Dr. 
Maurice  Amphoux,  et  al.  (Ex.  10). 
recommends  that  body  belts  not  be  used 
as  fall  arrest  systems  because  of  injury 
potential.  A  British  Standard  (Ex.  11) 
limits  the  use  of  body  belts  to  a 
maximum  free  fall  of  two  feet  (.6  m)  and 
a  maximum  force  of  five  g„.  In  addition, 
a  recent  review  by  the  U.S.  Air  Force 
Aerospace  Medical  Research 
Laboratory  of  pertinent  literature  on 
personal  fall  arrest  systems  (Ex.  12) 
concludes  that  a  body  belt  is  not  safe  for 
prolonged  suspension  (especially 
motionless  suspension). 

In  addition,  comments  and  testimony 
received  on  the  OSHA  Subpart  F 
powered  platform  proposal  (29  CFR 
1910.66  [50  FR  2890],  January  22, 1985) 
relative  to  personal  fall  arrest  systems 
stated  that  injuries  were  sustained  by 
employees  who  used  a  body  belt  during 
fall  arrest,  and  recommendations  to  limit 
the  use  of.  or  ban  use  of,  the  body  belt 
for  personal  fall  arrest  systems  were 
made. 

In  view  of  this  additional  information. 
OSHA  requests  that  interested  parties 
provide  information,  comment  and 
supportive  data  as  to  the  use  of  a  body 
belt  in  a  fall  arrest  system.  Specifically: 

a.  Should  OSHA  restrict  the  use  of 
body  belts  as  personal  fall  arrest 
systems?  If  so,  should  limitations  be 
placed  on  body  belt  usage? 

b.  Is  the  maximum  six  foot  (1.8  m)  free 
fall  limitation  acceptable  for  body  belts? 
Should  a  two  foot  (.6  m)  or  other 
limitation  be  adopted  for  body  belts 
instead? 

c.  Is  the  proposed  10  g„  or  1,800  pound 
(8  kN)  force  limitation  for  body  belts 
acceptable?  Is  it  acceptable  for  body 
harnesses? 

d.  Is  there  additional  information 
available  which  indicates  that  prolonged 
suspension  in  a  body  belt  may  be  a 
problem? 

e.  Is  injury  data  available  which 
shows  that  employees  have  been  injured 
by  a  body  belt  during  fall  arrest,  or 
during  suspension  following  fall  arrest? 

f.  If  body  belts  are  not  allowed  in 
personal  fall  arrest  systems,  or  if 
limitations  are  placed  on  their  use  so 
that  body  harnesses  are  more  widely 
used,  what  are  the  costs  and  benefits  of 
using  body  harnesses,  rather  than  body 
belts?  What  is  the  availability  and 


worker  acceptance  of  body  harnesses  in 
industry? 

15.  OSHA  requests  comments 
concerning  the  best  method  for  stating 
the  maximum  force  limitation  allowed 
for  body  belt/harness  systems.  By  using 
the  force  generated  by  a  10  g„ 
deceleration  alone  as  the  limitation,  the 
permitted  force  value  will  vary  with  the 
weight  of  the  worker.  For  instance, 
based  on  a  10  g„  limitation,  a  275  pound 
(125  kg)  worker  would  be  permitted  by 
the  standard  to  experience  2.750  pounds 
(12.3  kN)  of  force  during  an  arrest.  In 
view  of  the  human  tolerance  information 
discussed  above,  OSHA  believes  that 
this  amount  of  force  is  unacceptable, 
and  has  proposed  1.800  pounds  (8  kN)  as 
the  maximum  force  limitation.  OSHA 
requests  comments  on  the  following 
points: 

a.  Does  the  proposal  provide  a 
reasonable  means  of  taking  both 
deceleration  and  force  into  account? 
Should  the  limitation  be  expressed 
solely  as  either  maximum  arrest  force 
(pounds  force),  or  the  force  generated  by 
a  maximum  arrest  deceleration  (i.e..  g„)? 

b.  Is  the  1,800  pound  (8  kN)  limitation 
acceptable?  If  not.  what  should  the  limit 
be?  What  information  is  available  to 
8upi)ort  a  different  limitation  for 
arresting  force? 

c.  Tlie  suggested  test  procedures  in 
Appendix  C  include  a  130  pound  (59  kg) 
test  weight  for  lanyard  systems.  The 
National  Bureau  of  Standards'  report 
(Ex.  8)  identified  the  use  of  lighter  test 
weights  as  being  more  important  in 
meeting  the  10  g„  limitation  for  lanyards 
than  for  heavier  test  weights,  because 
lighter  test  weights  do  not  cause 
lanyards  to  be  as  elastic  as  do  heavier 
weights.  However,  if  the  standard  were 
to  impose  only  a  force  limitation  on  fall 
arrest  systems,  a  130  pound  (59  kg)  test 
weight  would  not  reflect  the  forces  to 
which  employees  over  130  pounds  (59 
kg)  would  be  exposed  during  a  fall. 
OSHA  requests  data,  views,  and 
arguments  on  whether  the  130  pound  (59 
kg)  test  weight  for  lanyard  systems  is 
appropriate,  or  whether  the  220  pound 
(100  kg)  test  weight,  which  is  used  for  all 
other  systems,  should  also  be  used  for 
lanyards  during  the  force  test? 

d.  Comments  and  testimony  received 
on  the  OSHA  Subpart  F  powered 
platform  proposal  relative  to  personal 
fall  arrest  systems  stated  that  the  test 
procedures  proposed  were  confusing 
and  overly  complicated,  and  simplified 
test  procedures  were  recommended.  Are 
the  test  procedures  in  this  proposal  too 
complex?  If  the  strength  of  all  of  the 
components  of  a  personal  fall  arrest 
system  are  specified,  would  a  single 
qualification  test  to  measure  arresting 
force  be  sufficient?  What  should  be  the 


parameters  of  a  single  test  (such  as  free 
fall  distance,  test  weight,  arresting  force 
limit)? 

16.  OSHA  has  received  a  number  of 
conflicting  views  on  body  belt/harness 
system  snap-hook  design.  During 
meetings  with  the  Fall  Protection  Group 
of  ISEA.  several  members  of  that  group 
suggested  that  single  action  snap-hooks 
should  no  longer  be  permitted  and 
favored  a  requirement  which  would 
mandate  the  use  of  locking  snap-hooks. 
Other  members  expressed  the  viewpoint 
that  properly  designed  and  properly 
applied  single  action  snap-hooks  are 
acceptable,  and  that  their  continued  use 
should  be  allowed.  Comments  and 
testimony  received  on  OSHA's  Subpart 
F  powered  platform  proposal  relative  to 
personal  fall  arrest  systems 
recommended  the  use  of  locking  snap- 
hooks.  OSHA  requests  suggestions, 
information,  and  supporting  rationale  as 
to  the  type  of  snap-hook  which  should 
be  permitted.  In  addition.  OSHA 
requests  information  pertaining  to: 

a.  The  number  of  snap-hooks  (single 
action  versus  locking)  in  use; 

b.  The  increased  cost  of  using  locking 
snap-hooks  rather  than  single  action 
snap-hooks;  and 

c.  Incidents  in  which  either  single 
action  or  locking  snap-hooks  have  failed 
in  use. 

17.  Paragraphs  §§  1926.502  (d)(20)  and 
(e)(5)  require  body  belt/harness  systems 
and  positioning  device  systems  to  be 
inspected  prior  to  each  use  for  mildew, 
wear,  damage,  and  other  deterioration. 
Public  comment  is  requested  on  whether 
or  not  more  definitive  inspection  criteria 
is  needed  for  determining  when  such 
systems  are  no  longer  suitable  for  use.  If 
so.  what  criteria  should  be  specified? 

18.  Public  comment  is  requested  on 
the  following  issues  relating  to  the 
testing  procedures  set  forth  in  Appendix 
C:  What  tests  are  manufacturers  of  body 
belt/harness  and  positioning  device 
systems  using  to  evaluate  their 
equipment?  Are  these  tests  similar  to  the 
ones  included  in  this  proposal?  Are 
products  labeled  as  meeting  a  test 
standard,  or  the  tests  proposed  by 
OSHA?  What  information  is  currently 
available  to  employers  regarding  testing 
of  existing  personal  fall  protection 
equipment?  Can  the  proposed  test 
methods  be  simplified?  If  so,  how? 
Should  qualification  testing  of  personal 
fall  protection  systems  be  mandatory? 

19.  Both  this  proposal  and  Appendix  D 
of  OSHA's  proposed  rulemaking  for 
powered  platforms  require  body  belt/ 
harness  systems  to  have  certain 
specified  strength  characteristics.  Non- 
mandatory  test  procedures  are  given 
(see  Appendix  C  of  this  subpart)  to 
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assist  eBpk>yers  in  complying  with  the 
strength  reipiirements.  Body  belt/ 
harness  systems  tested  by 
mannfactureis  ia  conformance  with  the 
guidelines  given  in  the  Appendix  C 
would  be  considered  as  acceptable 
systems  and  components  that  meet  the 
requireraento  of  §  1926.502(d).  Other  test 
procedures  which  evaluate  system 
strengths  would  also  be  acceptable.  A 
commeater  on  Appendix  D  has 
criticized  the  test  methods  section  as 
iaadequate  aitd  suggested  that  testing  be 
done  in  accordance  with  test  methods  of 
approved  consensus  standards  for 
comp<Mients  and  subassemblies  of 
systems  rather  than  for  a  complete 
system  as  OSHA  has  proposed.  In 
addition,  this  commenter  beUeves  that 
tests  should  be  mandatory.  OSHA 
requests  comments  and  suggestions 
regarding  the  need  for  clarified. 
mandatory  test  methods  for  components 
and  subassemblies  of  body  belt/harness 
systems  and  positioning  device  systems. 
OSHA  would  be  particularly  interested 
in  any  information  about  the  existence, 
or  development,  of  national  consensus 
standards  for  the  design  and  testing  of 
such  systems,  components,  and 
subassemblies. 

20.  A  commenter  on  OSHA's  Subpart 
F  powered  platform  proposal  has 
criticized  the  mandatory  provisions  of 
the  powered  platform  proposal  for 
failing  to  spell  out  how  equipment 
components  should  be  connected,  and 
the  circumstances  in  which  the 
components  and  subsystems  of  a  body 
belt/harness  system  would  be 
interchangeable.  It  has,  for  example, 
been  suggested  that  OSHA  require  body 
belt/haraess  equipment  manufacturers 
to  label  their  products  indicating  when 
employers  could  use  them 
interchangeably  and  with  what  other 
aquipmenL  It  was  also  suggested  that 
the  components  and  subsystems,  and 
any  combinations  thereof  that  an 
employer  might  employ,  be  tested  to 
meet  static  and  dynamic  strength 
requirements.  OSHA  solicits  comments 
and  suggestions  regarding  the  range  of 
components  and  subsystems  reasonably 
available  to  system  designers  and  users, 
the  availability  of  any  nationally  or 
internationally  recognized  test  methods 
for  components  and  subsystems,  and 
information  regarding  components  and 
subsystems  which  are  not 
interchangeable.  In  addition,  OSHA 
requests  public  comment  on  whether  or 
not  interchangeability  would  be  useful 
or  feasible. 

21.  OSHA  uses  the  term  "deceleration 
device"  in  both  this  proposal  and  in 
OSHA's  Subpart  F  powered  platform 
proposal  to  describe  certain  fall  arrest 


components.  A  Subpart  F  commenter 
has  suggested  that  "deceleration  device" 
is  not  properly  descriptive  and  that 
OSHA  should  instead,  utilize  the  terms 
"fall  arrester,"  "energy  absorber"  and 
"self-retracting  lifeline/lanyard"  to 
cover  the  separate  components  and 
subsystems  involved.  OSHA  solicits 
comments  as  to  how  adequately  the 
term  "deceleration  device"  encompasses 
the  components  and  subsystems  which 
are  used  to  control  deceleration.  OSHA 
also  requests  comments  regarding  the 
suggestion  that  "deceleration  device"  be 
replaced  by  more  specific  terms. 

22.  Proposed  paragraph 

§  1926.502(d)(10)  would  require  all  body 
belt/harness  hardware  to  "have  a 
corrosion-resistant  finish,"  the  same  as 
required  by  Appendix  D  of  OSHA's 
Subpart  F  powered  platform  standard.  A 
Subpart  F  commenter  has  suggested  that 
OSHA  quantify  the  corrosion  resistance 
requirements,  referring  to  the  ASTM  Salt 
Spray  Testing  Standard.  OSHA  solicits 
comments  and  suggestions  regarding  the 
utility  and  feasibility  of  quantification. 
Suggestions  should  be  accompanied  by 
supporting  information. 

23.  Paragraph  §  1926.502(d)(13)  and 
OSHA's  Subpart  F  powered  platform 
proposal  would  require  certain  specified 
self-retracting  lifelines  and  lanyards  to 
have  a  minimum  tensile  strength  of  3,000 
pounds.  A  Subpart  F  commenter  has 
suggested  that  self-retracting  lifelines 
and  lanyards  be  required  to  meet  this 
minimum  load  requirement  with  the 
lanyard  or  Hfeline  fully  extended.  It  was 
also  suggested  that  OSHA  specify  the 
maximum  arresting  force  to  be 
transmitted  by  those  devices  taking  into 
account  the  kind  of  "body  belt  or 
harness"  used.  OSHA  solicits  comments 
and  suggestions  regarding  the  proposed 
requirements  for  self-retracting  lifelines 
and  lanyards.  Please  submit  supporting 
information. 

24.  A  commenter  on  OSHA's  Subpart 
F  powered  platform  proposal  has 
suggested  that  OSHA  require  proof- 
testing  of  dee-rings  and  snap-hooks  at 
100  percent  of  rated  load  to  ensure  that 
defective  equipment  is  not  used.  OSHA 
solicits  conunents  regarding  the  need  for 
such  testing  and  ssggestions  for  possible 
implementation.  OSHA  would  be 
particularly  interested  in  information 
concerning  what  testing  is  currently 
performed  or  feasible,  the  cost  of  testing, 
and  any  accidents  involving  defects  in 
such  equipment. 

25.  A  commenter  on  OSHA's  Subpart 
F  powered  platform  proposal  has 
suggested  that  OSHA  require  that 
horizontal  lifeline  subsystems  (trolley 
lines)  be  designed  by  "qualified 
persons"  and  that  the  requirements  for 


horizontal  lifelines  (sec  paragraph 
S  1926.502(d)(14)  of  this  proposal)  be 
revised  to  include  more  detailed 
guidance.  OSHA  solicits  comments  and 
suggestions  regarding  ^ese 
recommendations.  Please  submit 
supporting  informatioa 

26.  Paragraph  {  1926.502(d)(12)  would 
require  body  belt/harness  anchorages  to 
be  capable  of  supporting  at  least  twice 
the  potential  impact  load  of  an 
employee's  fall,  and  paragraphs 

§S  1926.502(d)  (13)  throu^  (16)  would 
require  all  other  components  to  be 
capable  of  supporting  at  least  5,000 
pounds.  These  provisions  are  consistent 
with  the  provisions  set  forth  in 
Appendix  D  of  OSHA's  Subpart  F 
powered  platform  proposal  and  with 
rules  being  developed  for  other  general 
industry  applications.  Public  comment  is 
requested  on  the  applicabihty  of  this 
approach  for  the  construction  industry. 

27.  Subpart  V — Power  Transmission 
and  Distribution  provides  additional 
criteria  for  personal  climbing  equipment, 
lineman's  body  belts,  safety  straps  and 
lanyards.  Paragraph  §  1926.951(b)(4) 
requires  lanyards  and  lifelines  to  meet 
the  requirements  of  E  1 1926.1t)4,  Safety 
belts,  Hfelines,  and  lanyards.  Public 
comment  is  requested  on  the  economic 
impact,  and  any  other  impact,  that 
would  result  if  the  reference  to 
paragraph  §  1926.104  is  changed  to 

§  1926.502(d)— body  belt  systems,  and 
§  1926.S02(e) — positioning  device 
systems. 

rv.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatoiy  Flexilnlity 
Analysis 

Introduction  and  summary.  In 
accordance  with  Execative  Order  No. 
12291  (46  FR  13193,  February  17, 1981) 
OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  EX).  12291, 
OSHA  has  determined  that  the 
promulgation  of  this  psoposed  standard 
would  be  a  "minor"  action  because  the 
expected  costs  of  full  compliance  with 
the  proposed  standard  would  be 
approximately  $68,468  million  less  in  the 
first  year  and  $27,482  million  less  each 
year  thereafter  than  full  compliance 
with  the  existing  standard. 

Affected  industries  and  population  at 
risk.  The  entire  constriction  industry 
would  be  affected  by  the  proposed 
changes  to  the  existing  Subpart  M.  In 
terms  of  the  two-digit  Standard 
Industrial  Classification  (SIC)  codes, 
OSHA  has  determined  that  the  proposal 
could  potentially  affect  all  firms  in  SICs 

15,  Building  Construction — General 
Contractors  and  Operative  Builders;  SIC 

16,  Construction  Other  Than  Building 
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Construction— General  Contractors;  and 
SIC  17,  Construction — Special  Trades 
Contractors.  The  majority  of  business 
firms  classified  under  SIC  17  are 
subcontractors  to  the  general 
contractors  classified  under  SICs  15  and 
16.  Rather  than  classifying  these  sectors 
by  their  two-digit  SIC  designations, 
OSHA  has  used  the  type  of  finished 
construction  product  as  the  basis  for 
classifying  the  construction  industry  into 
the  following  four  general  sectors: 

1.  Single-family  housing, 

2.  Residential,  except  single  family 
housing  (e.g.,  hotels,  apartments), 

3.  Nonresidential  (e.g.,  commercial 
and  institutional  buildings),  and, 

4.  Heavy  Construction  (e.g.,  bridges, 
utilities).  In  1977,  there  were 
approximately  456,000  individual 
contractors  affected  by  Subpart  M. 

OSHA  has  estimated  that  all  of  the 
approximately  4  million  construction 
workers  are  exposed  to  fall  hazards. 
Although  it  is  quite  likely  that  employee 
exposure  to  fall  hazards  would  differ 
among  the  various  construction  trades, 
no  data  were  available  to  quantify  these 
differences. 

Significance  of  risk.  OSHA  has 
estimated  that  the  percentage  of  all 
occupational  injuries  that  are  injuries  in 
construction  due  to  falls  from  elevations 
is  between  0.35  percent  and  0.60  percent, 
with  a  mean  of  0.52  percent.  Applying 
this  range  to  the  5,956,000  occupational 
injuries  reported  in  the  1979 
Occupational  Injuries  and  Illnesses 
report  (Ex.  6),  OSHA  estimated  that  the 
number  of  injuries  in  construction  due  to 
falls  from  elevations  was  between 
20,845  and  41,095  with  a  mean  of  30,970. 
Of  these  injuries,  between  9,485  and 
18,655.  were  lost  woricday  injuries  and 
between  11,380  and  22,440  with  a  mean 
of  16,910  were  non-lost  workday 
injuries.  OSHA  also  estimated  that  the 
number  of  lost  workdays  in  construction 
due  to  falls  from  elevations  would  be 
between  170,370  and  335,790.  with  a 
mean  of  253,080. 

In  addition.  OSHA  determined  that 
there  would  be  between  45  and  60 
yearly  fatalities  in  construction 
associated  with  falls  from  elevations. 

Consequently,  OSHA  concluded  that 
the  construction  injuries  and  fatalities 
due  to  falls  from  elevations  are 
significant  and  merit  effort  to  reduce 
their  numbers. 

Feasibility,  benefits,  and  cost.  OSHA 
has  determined  that  the  proposed 
revision  of  Subpart  M  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  readily 
available  technology  and  equipment. 

Benefits  from  the  proposal  would 
accrue  to  all  construction  workers. 
OSHA  has  also  determined  that  full 


compliance  with  the  proposed  standard 
would  prevent  fi-om  37  to  50  fatalities, 
from  17,300  to  34,110  injuries  (from  7,855 
to  15,485  of  which  would  have  been  lost 
workday  injuries  and  9,445  to  18,625 
would  have  been  non-lost  workday 
injuries),  and  from  141,390  to  278,730  lost 
workdays.  OSHA  has  also  determined 
that  full  compliance  with  the  existing 
standard  would  prevent  from  33  to  44 
fatalities,  from  14,385  to  28,355  injuries, 
(from  6,530  to  12,870  of  which  would 
have  been  lost  workday  injuries  and 
from  7,855  to  15,485  would  have  been 
non-lost  workday  injuries),  and  from 
117,540  to  231,660  lost  workdays.  Under 
conditions  of  full  compliance,  therefore, 
the  proposed  standard  would  prevent 
from  4  to  6  more  fatalities,  hora  2,915  to 
5,755  more  injuries  (from  1,325  to  2,615 
lost  workday  injuries  and  from  1,590  to 
3,140  non-lost  woricday  injuries),  and 
from  23,850  to  47,070  fewer  lost 
workdays  than  would  be  prevented  by 
the  existing  Subpart  M. 

OSHA  does  not  endorse  any 
particular  estimate  for  the  value  of  an 
employee's  life.  For  illustrative 
purposes,  however,  OSHA  used  two 
me^ods  to  estimate  the  monetizable 
value  of  the  benefits  that  would  be  a 
result  of  the  implementation  of  the 
proposed  standard.  The  first  method, 
known  as  the  "human  capital" 
approach,  directly  estimates  the 
foregone  earnings  and  medical  costs 
associated  with  an  occupational  injury 
or  death.  Lost  production  and  medical 
costs  to  society,  however,  are  the 
minimum  benefits  resulting  from  the 
prevention  of  an  occupational  injury. 
The  other  method  of  estimating  benefits 
is  based  on  the  willingness-to-pay 
concept.  Willingness-to-pay  is  the 
theoretical  amount  that  the  beneficiaries 
of  a  program  would  be  willing  to  pay  in 
order  to  obtain  the  benefits  of  the 
program  or,  in  an  occupational  safety 
context,  what  a  group  of  workers  would 
pay  to  reduce  the  probability  of  a  death 
or  injury.  Wiilingness-to-pay  is  therefore 
a  more  accurate  indicator  of  the  true 
social  benefits  of  preventing  injuries  to 
workers. 

Using  the  "human  capital"  approach, 
OSHA  determined  that  the  annual 
monetizable  benefits  would  be  from 
$13,956  million  to  $26,598  million  greater 
from  full  compliance  with  the  proposed 
standard  than  from  full  compliance  with 
the  existing  standard.  In  present  value 
terms  (using  a  10  percent  discount  rate), 
these  potential  increases  in  monetizable 
benefits  would  be  between  $100,204 
million  and  $190,974  million  over  a  10- 
year  period. 

On  the  basis  of  the  willingness-to-pay 
concept.  OSHA  determined  that  the 
annual  monetizable  benefits  would  be 


from  $54,258  million  to  $100,455  million 
(using  $3.5  million  as  the  value  for  a 
prevented  fatality)  greater  from  full 
compliance  with  the  proposed  standard 
than  from  full  compliance  with  the 
existing  standard.  In  present  value 
terms,  these  potential  increases  in 
monetizable  benefits  would  be  between 
$390  million  and  $721  million  over  a  10- 
year  period. 

Using  the  baseline  of  existing  industry 
practice,  OSHA  estimated  the  costs  of 
full  compliance  with  the  proposed 
standard  to  be  $76,310  million  in  the  first 
year  and  the  annualized  costs  to  be 
$65,777  million.  The  present  value  of 
these  costs  over  the  next  10  years  would 
be  $50&445  million.  OSHA  also 
estimated  that  the  costs  of  full 
compliance  with  the  existing  standard  to 
be  $144,979  million  in  the  first  year  and 
the  annualized  costs  to  be  $93,259 
million.  The  present  value  of  these  costs 
over  the  next  10  years  would  be  $711,566 
million. 

Thus,  OSHA  determined  that  the  net 
first-year  cost  savings  in  going  from  full 
compliance  with  the  existing  Subpart  M 
to  the  revised  Subpart  M  would  be 
$68,679  million.  The  aimual  cost  savings 
thereafter  would  be  $27,472  million.  The 
present  value  of  these  annual  cost 
savings  over  the  next  10  years  would  be 
$203,115  miUion. 

Consequently,  OSHA  concluded  that 
full  compliance  with  the  proposed 
Subpart  M  would  provide  a  safer 
environment  at  a  lesser  cost  to  the 
industry  than  would  full  compliance 
with  the  existing  Subpart  M  and  that  the 
proposal  is  therefore  the  more  cost- 
effective  method  of  assuring  the  safety 
of  employees  working  near  fall  hazards. 

Cost  of  compliance  for  all  other 
proposed  OSHA  construction  safety 
standards.  OSHA  considered  the 
economic  impact  on  the  construction 
industry  of  this  proposed  revision  and  of 
the  seven  other  construction  standards 
that  have  been  recently  revised  and 
promulgated  or  that  are  in  the  proposed 
or  final  rulemaking  stage.  Using  the 
baseline  of  current  industry  practice. 
OSHA  estimated  that  the  annual  total 
costs  of  these  standards  would  be  about 
$3.4  million  for  Underground 
Construction  (Subpart  S),  $5.8  million  for 
Crane-  or  Derrick-Suspended  Personnel 
Platforms  (Subpart  N),  $28.7  miUion  for 
Concrete  and  Masonry  Construction 
(Subpart  Q),  $12.5  million  for  Ladders 
and  Stairways  (Subpart  X),  $48.0  million 
for  Electrical  Construction  (Subpart  K), 
and  $7.6  miUion  for  Scaffolds  (Subpart 
L),  and  no  costs  for  Trenching  (Subpart 
P).  Using  the  baseline  of  full  compliance 
with  the  existing  standards.  OSHA 
estimated  that  the  incremental  costs  of 
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thBW  itaafriasd*  would  be  about  SZ.7 
millian  f9r  Uadeisroiind  Ccatlnction, 
$2.2  niilieB  iar  Crane  or  Deirick 
Sofiaadad  Feraomiel  Platfonns.  $17.5 
milUoB  iar  Concrete  and  Maaoary 
Constmctien.  and  $&4  BiiUion  for 
Ladder*  and  Stairways.  In  addition,  a 
oaat  aawngB  of  $3ae  million  for 
Electrical  Construction.  $7.6  million  for 
Scaffolds,  and  between  $11.7  million 
aad  $i2.8  million  for  Trenching  is 
expected  for  those  revisions.  Iluis,  the 
net  impact  of  these  proposed  actions  in 
addition  to  this  action  would  be 
increased  annualized  costs  of  $171.8 
million  when  using  a  baseliiie  of  current 
industry  practice  and  an  annual  cost 
savings  between  $46.6  million  and  S77.7 
million  when  using  a  baseline  of  full 
oomplianoe  with  the  existing  standards. 

RegukiUuy  flexibility  certification. 
Pursuant  to  the  Regulatory  Flexibility 
Act  (Pub.  L  86-353. 94  Stat  1164  (5 
U.S.C  60  et  seq.)),  the  Assistant 
Secretary  has  made  a  preliminary 
asaeaament  of  the  impact  of  the 
propoaed  standard  and  has  concluded 
that  it  would  not  have  a  significant 
impact  upon  a  substantial  number  of 
small  entities.  OSHA  invites  public 
comment  concerning  this  preliminary 
concluaion. 

The  inpcniant  criterion  that  governs  a 
Regulatory  Flexibility  Analysis  is 
whether  the  proposed  standard  would 
impose  significant  costs  upon  small 
entities.  "Significance"  is  determined  by 
the  effect  upon  profits,  market  riiare. 
and  the  entity's  financial  viability.  In 
particular,  the  proposed  standard's 
effect  upon  small  entities  relative  to  its 
effect  upon  large  entities  needs  to  be 
specifically  evaluated.  That  is,  OSHA 
must  determine  whether  the  proposal 
would  have  a  relatively  greater  negative 
effect  upon  small  entities  than  upon 
large  entities,  thereby  putting  small 
entities  at  a  competitive  disadvantage, 
and  if  so.  whether  there  are  ways  to 
minimize  any  differentially  adverse 
effects  writhout  increasing  woriier  risk. 

If  the  costs  of  compliance  for  small 
firms  are  relatively  minor  and  are 
proportional  to  the  size  of  the  firm,  then 
there  is  no  significant  differential  effect 
In  those  cases  involving  large  absolute 
costs,  amall  firms  may  have  greater 
difficulty  in  obtaining  financing,  and  in 
those  cases  involving  economies  of 
scale  in  compliance,  the  burden  on  small 
firms  will  be  greater  than  the  burden  on 
large  firms.  The  proposed  changes  to 
Subpart  M.  however,  require  minimal 
caintal  expenditures  and  provide  net 
cost  savings  to  employers  in  comparison 
with  the  costs  of  compliance  under  the 
current  standard.  Furthermore,  as  its 
provisions  are  more  performance 


oriented  than  specification  onented, 
small  entities  can  uae  the  most  cost- 
effective  methods  of  employee 
protection  best  suited  to  their  particular 
work  situations.  In  addition,  these  costs 
would  be  a  minimal  component  of  the 
overall  costs  of  the  stnicttires  being 
built.  As  a  result  small  entities  would 
not  be  put  at  a  con^etitive  disadvantage 
due  to  these  cmnpl^nce  costs. 

Thus.  OSHA  has  concluded  that  this 
proposed  standard  would  not  have  a 
significant  adverse  impact  upon  a 
substantial  number  of  small  entities. 

The  assessment  is  available  for 
inspection  and  copying  at  the  OSHA 
Technical  Data  Center,  Room  N-3670, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20eiO.  OSHA  invites 
comments  concerning  the  conclusions 
reached  in  the  Regulatory  Assessment. 

V.  Environmental  Assessment 

Finding  of  no  significant  impact  This 
proposed  rule  and  its  major  alternatives 
have  been  reviewed  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.],  the 
Guidelines  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500),  and  OSHA's  DOL  NEPA 
Procedures  (29  CFR  Part  11).  As  a  resuh 
of  this  review,  the  Assistant  Secretary 
for  OSHA  has  determined  that  the 
proposed  rule  will  have  no  significant 
environmental  impact. 

The  proposed  revisions  to  29  CFR 
1926.500-1926.502,  Subpart  M— Fall 
Protection,  focus  on  the  reduction  of 
accidents  or  injuries  by  means  of  work 
practices  and  procedures,  proper  use 
and  handling  of  equipment,  and  training, 
as  well  as  on  changes  in  language, 
definition,  and  format  of  the  standard. 
These  revisions  do  not  impact  on  air, 
water,  or  soil  quality,  plant  or  animal 
life,  the  use  of  land,  or  other  aspects  of 
the  environment.  As  such,  these 
revisions  are  therefore  categorized  as 
excluded  actions  according  to  Subpart 
a  section  11.10,  of  the  DOL  NEPA 
regulations. 
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VII.  Recordkeeping 

This  piopoaal  cootaiBs  no 
recordkeeping  requireiaents.  However, 
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public  comment  is  requested  in  the 
Specific  Issues  section  of  this  preamble 
on  whether  the  proposed  training 
requirements  impose  an  implicit 
recordkeeping  requirement  on 
employers. 

VIII.  PubKc  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
The  comments  must  be  postmarked  by 
February  23. 1987.  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No.  S-206.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration.  Room  N-3670.  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  857).  section  107 
of  the  Construction  Safety  Act  (41  U.S.C 
333).  and  29  CFR  1911.11,  interested 
parties  may  file  objections  to  the 
proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  objector 

2.  The  objections  must  be  postmariced 
by  February  23, 1987; 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  each  objection  is 
taken  and  must  state  the  grounds 
therefore; 

4.  Each  objection  must  be  separately 
stated  and  numbered:  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

IX.  State  Plan  Standatds 

The  25  States  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  date  of  the  final  nde. 
These  States  and  territories  are:  Alaska, 
Arizona,  California,  Connecticut  (for 
State  and  local  government  employees 
only).  Hawaii,  Indiana,  Iowa.  Kentucky, 
Maryland,  Michigan.  Minnesota.  New 
York  (for  State  and  local  government 
employees  only),  Nevada.  New  Mexico, 
North  Carolina,  Oregon,  Puerto  Rico. 
South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  Wyoming,  Until  such  time 


as  a  comparable  standard  is 
promulgated.  Federal  OSHA  will 
provide  interim  enforcement  assistance, 
as  appropriate,  in  these  States  and 
territories. 

X.  List  of  Index  Tenns 

List  of  Sub}ecU  in  28  CFR  Part  1926 

Construction  industry.  Construction 
safety.  Excavations,  Hoisting  safety, 
Occupational  safety  and  health. 
Protective  equipment,  Safety,  Tools. 

Authority. 

This  document  was  prepared  under 
the  direction  of  John  A.  Pende^grass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653, 
655.  657).  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333),  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736).  and  29 
CFR  Part  1911.  it  is  proposed  to  amend 
29  CFR  Part  1926  as  set  forth  below. 

Signed  at  Washington.  DC  this  17th  day  of 
Noveniber  1986. 

John  A.  PaodaigrasB, 

Assistant  Secretory  of  Labor. 

PART  1926-{AyENOE01 
Subpart  E— [AmMKtod] 

1.  The  authority  citation  for  Subpart  E 
of  Part  1926  would  continue  to  read  as 
follows: 

Authority:  Sec.  107.  Contract  Work  Houn 
and  Safety  Standards  Act  (ConsUniction 
Safety  Act)  (40  U.&C.  333);  Sees.  4,  6.  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  853.  655,  657);  Secretary  of  Ubor's 
Order  No.  12-71  (36  FR  8754).  8-78  (41  FR 
25059),  or  »-83  (46  PR  35736).  as  applicable. 

§§  1926.104, 1»2fi.105and  1926.107 
[Amended] 

2.  Sections  1928.104, 192B.im,  and 
paragraphs  (b).  (c),  and  (f)  of  i  1926.107 
would  be  removed  and  reserved. 

Subpart  H— {Amended] 

3.  The  authority  citation  for  Subpart  H 
of  Part  1926  would  be  revised  to  read  as 
follows: 

Authority:  Sec.  107,  ConU»ct  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333J;  Sees.  4,  8,  A 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  855,  857);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059).  or  9-83  (48  FR  35736),  as  applicable. 
Section  1926.250  also  issued  under  29  CFR 
Part  1911. 


4.  Paragraph  (b)(2)  of  {  1926.250  would 
be  revised  to  read  as  follows: 


S192C.2S0 
Storage. 


oenenH  rs^utfemefHs  for 


(b)  •  •  • 

(2)  Employees  required  to  work  on 
stored  material  in  silos,  hoppers,  tanks, 
and  similar  storage  areas  shall  be 
equipped  %viUi  Ufelines  and  safety  belts 
meeting  the  requirements  of  Subpart  M 
of  this  part. 


Subpart  P— [Amended] 

5.  The  authority  citation  for  Subpart  P 
of  Part  1926  would  continue  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4.  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657);  Secretary  of  Ubor's 
Order  No.  12-71  (36  Fit  8754),  8-76  (41  FR 
25059).  or  9-83  (48  FR  35736).  as  applicable. 
Section  1926.651  also  issued  under  29  CFR 
Part  1911. 

6.  Paragraph  (t)  of  $  1926.651  would  be 
removed  and  reserved,  and  paragraph 
(w)  of  S  1926.651  would  be  revised  to 
read  as  follows: 

§1926.651    SpecMc  exeavatkm 
requirements. 


(t)  [Reservecf] 


(w)  Where  employees  or  equipment 
are  required  or  permitted  to  cross  over 
excavations,  walkways  or  bridges  shall 
be  provided. 


Subpart  Q— {Amended] 

7.  The  authority  citation  for  Subpart  Q 
of  Part  1926  would  continue  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4,  8.  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  853,  655.  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  [41  FR 
25059),  or  9-83  (48  FR  35736).  as  applicable. 

§1926.700    [Amended] 

8.  Paragraph  (b)(1)  of  §  1928.700  would 
be  removed  and  reserved. 

Subpart  V— {Amended] 

9.  The  authority  citation  for  Subpart  V 
of  Part  1928  would  be  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4.  6,  8. 
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OccupalioBal  Safety  and  Health  Act  of  1970 
[29  UJS.C.  653.  855.  657):  Secretary  of  Labors 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
2SOS9).  or»^  (48  FR  35736).  as  applicable. 
Section  1926.951  also  issued  under  29  CFR 
Part  1911. 

10.  Paragraph  (b)(4)(i)  of  5  1926.951 
would  be  revised  to  read  as  follows: 

f  1926.951    Tools  and  protccttve 
CQulpnwnL 

*        *        *        «        * 

(b)  *  *  * 

(4)(i)  Lifelines  and  lanyards  shall 
comply  with  the  provisions  of 
S  1926.502. 

•  *  *  •  * 

11.  Subpart  M  of  Part  1928  would  be 
revised  to  read  as  follows: 

Subpart  M— Fall  Protaction 

§  1926.500    Scope,  application,  and 

definitions  applicable  to  this  subpart. 
§  1926.501    Requirements  to  have  fall 

protection. 
i  1926.502    Fall  protection  systems  criteria 

and  practices. 
§  1926.503    Training  requirements. 
Appendix  A  to  Subpart  M — Guardrail 

Systems 
Appendix  B  to  Subpart  M    Roof  Widths 
Appendix  C  to  Subpart  M— Test  Procedures 

for  Evaluating  Belt/Harness  Systems  and 

Positioning  Device  Systems 

Subpart  M— Fall  Protection 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4.  6.  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655.  657);  Secretary  of  Labors 
Order  No.  9-83  (48  FR  35736);  and  29  CFR 
Part  1911. 

S  1926.500    Scopa,  application  and 
definitions  applicable  to  tttis  subpart. 

(a)  Scope  and  application.  (1)  This 
subpart  sets  forth  requirements  to  have 
fall  protection  for  employees  in 
construction,  alteration,  repair 
(including  painting  and  decorating],  and 
demolition  workplaces  covered  under  29 
CPU  Part  1926.  However,  the  provisions 
of  this  subpart  do  not  apply  when 
employees  are  only  inspecting, 
investigating,  or  assessing  workplace 
conditions. 

(2)  Section  1926.501  sets  forth  those 
workplaces,  conditions,  operations,  and 
circumstances  for  which  fall  protection 
shall  be  provided  except  as  follows: 

(i)  Requirements  relating  to  fall 
protection  for  employees  working  on 
scaffolds  are  provided  in  29  CFR 
1926.451-1926.460  (Subpart  L). 

(ii)  Requirements  relating  to  fall 
protection  for  employees  working  on 
cranes,  derricks,  hoists,  elevators,  and 
conveyors  are  provided  in  29  CFR 
1926.550-1926.556  (Subpart  N). 


(iii)  Requirements  relating  to  fall 
protection  for  employees  on  pile  driving 
equipment  are  provided  in  29  CFR 
1926.603  (Subpart  O). 

(iv)  Requirements  relating  to  fall 
protection  for  connectors  performing 
steel  erection  and  requirements  for  fall 
protection  for  workers  on  derrick  and 
erection  floors  during  steel  erection,  are 
provided  in  29  CFR  1926.750-1926.752 
(Subpart  R). 

(v)  Requirements  relating  to  fall 
protection  for  employees  engaged  in 
tunneling  operations  are  provided  in  29 
CFR  1928.800-1926.804  (Subpart  S). 

(vi)  Requirements  relating  to  fall 
protection  for  employees  engaged  in 
power  transmission  and  distribution  are 
provided  in  29  CFR  1926.950-1926.960 
(Subpart  V). 

(vii)  Requirements  relating  to  fall 
protection  for  employees  working  on 
stairways  and  ladders  are  provided  in 
29  CFR  1926.1050-1926.1060  (Subpart  X). 

(3)  Section  1926.502  sets  forth  the 
requirements  for  the  installation, 
construction,  and  use  of  fall  protection 
required  by  §  1926.501  and  by  other 
subparts  of  Part  1926.  except  as  follows: 

(i)  Performance  requirements  for 
guardrail  systems  used  on  scaffolds  and 
performance  requirements  for  falling 
object  protection  used  on  scaffolds  are 
provided  in  29  CFR  1926.451-1926.460 
(Subpart  L). 

(ii)  Performance  requirements  for 
stairways,  stairrail  systems,  and 
handrails  are  provided  in  29  CFR 
1926.1050-1926.1060  (Subpart  X). 

(iii)  Specific  requirements  for  safety 
railings  used  on  derrick  and  erection 
floor  during  steel  erection  are  provided 
in  29  CFR  1926.750  (Subpart  R). 

(iv)  Additional  performance 
requirements  for  personal  climbing 
equipment,  lineman's  body  belts,  safety 
straps,  and  lanyards  are  provided  in  29 
CFR  1926.950-1928.960  (Subpart  V). 

(4)  Section  1926.503  sets  forth 
requirements  for  training  in  the 
installation  and  use  of  fall  protection. 

(b)  Definitions.  "Body  belt  (safety 
belt)"  means  a  strap  with  means  both 
for  securing  about  the  waist  and  for 
attaching  to  a  lanyard,  lifeline,  or 
deceleration  device. 

"Body  belt/harness  system  (personal 
fall  arrest  system)"  means  a 
combination  of  body  belt  or  body 
harness,  and  lanyard,  deceleration 
device,  lifeline,  and  point  of  anchorage. 

"Body  harness"  means  a  design  of 
straps  which  is  secured  about  the 
employee  in  a  manner  to  distribute  the 
arresting  forces  over  at  least  the  thighs, 
shoulders,  and  pelvis,  with  provisions 
for  attaching  a  lanyard,  lifeline,  or 
deceleration  device. 


"Built-up  roofmg"  means  a 
weatherproofing  cover,  applied  over 
roof  decks,  consisting  of  a  liquid-applied 
system,  a  single-ply  system,  or  a 
multiple-ply  system.  Lic^id-applied 
systems  generally  consist  of  silicone 
rubber,  plastics,  or  similar  material 
applied  by  spray  or  roller  equipment. 
Single-ply  systems  generally  consist  of  a 
single  layer  of  synthetic  rubber,  plastic, 
or  similar  material,  and  often,  but  not 
always,  a  layer  of  adhesive.  Multiple-ply 
systems  generally  consifit  of  layers  of 
felt  and  bitiunen.  Any  of  the  systems 
may  be  covered  with  a  layer  of  mineral 
aggregate. 

"Built-up  roofmg  work"  means  the 
hoisting,  storage,  application,  and 
removal  of  built-up  roofing  materials 
and  equipment,  including  related 
insulation,  sheet  metal,  and  vapor 
barrier  work,  but  not  including  the 
construction  of  the  roof  deck. 

"Control  zone"  means  an  area 
designated  and  clearly  marked  in  which 
overhand  bricklaying,  overhand 
bricklaying  related  work,  and  leading 
edge  work  may  take  place  without  the 
use  of  guardrail,  body  belt,  or  safety  net 
systems  to  protect  the  employees  in  the 
area. 

"Dangerous  equipment"  means 
equipment  such  as  pickling  or 
galvanizing  tanks,  degreasing  units, 
machinery,  electrical  equipment,  and 
other  units  which,  as  a  result  of  form  or 
function,  may  be  hazardous  to 
employees  who  fall  onto  or  into  such 
equipment. 

"Deceleration  device"  means  any 
mechanism,  such  as  a  rope  grap,  rip- 
stitch  lanyard,  specially>woven  lanyard, 
and  automatic  self-retracting  lifeline, 
which  serves  to  dissipate  more  energy 
during  a  fall  arrest  than  does  a  standard 
line  or  strap  webbing  lanyard. 

"Deceleration  distance"  means  the 
additional  vertical  distance  a  falling 
employee  travels,  excluding  lifeline 
elongation,  before  stopping,  from  the 
point  at  which  the  deceleration  device 
begins  to  operate.  It  is  measured  as  the 
distance  between  the  location  of  an 
employee's  body  belt  or  body  harness 
attachment  point  just  prior  to  activation 
of  the  deceleration  device  during  a  fall, 
and  the  location  of  that  attachment 
point  after  the  employee  comes  to  a  full 
stop,  excluding  lifeline  ^ongation 
between  those  two  points. 

"Equivalent"  means  alternative 
designs,  materials,  or  methods  which  the 
employer  can  demonstrate  will  provide 
an  equal  or  greater  degree  of  safety  for 
employees  than  the  method  or  item 
specified  in  the  standard. 

"Failure"  means  load  refusal, 
breakage,  or  separation  of  component 
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parts.  Load  refusal  is  the  point  whe» 
the  ultimate  strength  is  exceeded. 

"Force  factor"  means  the  ratio  of  the 
arresting  force  on  a  rigid  metal  object  to 
the  arresting  force  on  a  hmnan  body 
having  the  same  weigh!  as  the  object; 
both  falling  under  identical  conditions. 

"Free  fall  distance"  means  the  vertical 
distance  an  employee  falls  before  the 
body  belt/harness  system  begins  to 
arrest  the  fall.  It  is  measured  as  the 
distance  between  the  locations  of  an 
employee's  body  belt  or  harness 
attachment  points  before  and  after  the 
fall,  excluding  lanyard  and  lifeline 
elongation  and  deceleration  distance. 

"Guardrail  system"  means  a  vertical 
barrier  erected  to  prevent  employees 
from  falling  to  lower  levels. 

"Hole"  means  any  hole  or  other 
opening,  more  than  two  inches  (5.1  cm) 
in  its  least  dimension,  in  a  floor,  loof,  or 
other  walking/woriung  surface. 

"Lanyard"  means  a  flexible  line  or 
strap  webbing  which  is  used  to  secure  a 
body  belt  or  body  harness  to  a  lifeline  or 
directly  to  a  point  of  anchorage. 

"Leading  edge"  means  the  edge  erf  a 
floor,  roof,  or  formwork  wliidi  changes 
location  as  additional  floor,  root  or 
formwork  sections  are  placed,  formed, 
or  constructed.  Leading  edges  not 
actively  under  construction  are 
considered  to  be  "unprotected  sides  and 
edges." 

"Lifeline  (drop  Unes.  trolley  lines)" 
means  a  line  provided  for  dinect 
attachment  to  a  worker's  body  belt 
body  harness,  lanyard,  or  deceleration 
device.  Such  lifeline  may  be  horizontal 
or  vertical  in  application. 

"Lower  levels"  means  those  areas  to 
which  an  emf^oyee  can  fall.  Such  areas 
include  ground  levels,  floors,  ramps, 
runways,  excavations,  jMts,  tanks, 
material,  water,  equipment,  and  sfanilar 
surfaces. 

"Low-pitched  roor  means  a  roof 
having  a  slope  less  than  or  equal  to  four 
in  12. 

"Mechanical  equipment"  means  all 
motor  or  human  propelled  t^eeled 
equipment  used  for  built-up  roofing 
work,  except  wheelbarrows  and 
mopcarts. 

"Opening"  means  any  opening  30 
inches  (76  cm)  or  more  high  and  18 
inches  (46  cm)  or  more  wide,  in  a  wall  or 
partition,  through  which  employees  can 
fall  to  a  lower  level. 

"Overhand  bricUaying  and  related 
work"  means  the  process  of  laying 
bricks  and  masonry  units  such  that  the 
surface  of  the  wall  to  be  iomted  is  on 
the  oi^osite  side  of  the  wall  from  the 
mason,  requiring  the  mason  to  lean  over 
the  wall  to  complete  the  woik.  Related 
work  includes  mason  tending  and 
electrical  installation  incorporated  into 


the  brick  wall  during  the  overhand 
bricklaying  process. 

"Positioniag  device  system"  means  a 
body  belt  «■  body  harness  system  rigged 
to  allow  an  employee  to  be  supported  on 
an  elevated  vertical  surface,  siwh  as  a 
wall,  and  work  with  both  hands  free 
while  leaning  backwards. 

"Roof  means  the  exterior  surface  on 
the  top  of  a  building.  This  does  not 
include  floors  or  fonawork  which, 
because  a  building  has  not  been 
completed,  temporarily  become  the  top 
surface  of  a  building. 

"Safety-monitoring  system"  means  a 
safety  system  in  whidi  a  competent 
person  is  responsible  for  recognizing 
and  warning  employees  of  fall  hazards. 

"Steep  roof  means  a  roof  having  a 
slope  greater  than  four  in  12. 

"Toeboard"  means  a  low  protective 
barrier  to  prevent  the  fall  of  materials 
and  equipment  to  lower  levels. 

"Unprotected  sides  and  edges"  means 
any  side  or  edge  (except  at  entrances  to 
points  of  access)  of  a  floor,  roof,  ramp, 
or  runway  where  there  is  no  wall  or 
guardrail  system  at  least  39  inches  (1.0 
m]  high. 

"Walking/working  surfece"  means 
any  surface,  includiii^  formwork  and 
concrete  reinforcing  steel  but  not 
including  ladders,  vehicles,  or  trailers, 
on  which  employees  must  be  In  order  to 
perfcmn  their  job  duties. 

"Warning  line  system"  means  a 
barrier  erected  on  a  roof  to  warn 
employees  that  they  are  approaching  an 
unprotected  roof  side  or  edge,  and 
which  designates  an  area  in  which  built- 
up  roofing  work  may  take  place  without 
the  use  of  guardrail,  body  belt,  or  safety 
net  systems  to  protect  employees  in  the 
area. 

"Work  area"  means  that  portion  of  a 
walking/working  surface  where  job 
duties  are  being  performed. 

§1926.501    HaquiraaientstohavafaN 
protaction. 

(a)  General  This  paragraph  sets  forth 
the  type  of  fall  protection  system 
required  for  specific  areas  and 
operations.  All  fall  inotection  required 
by  this  section  shaU  conform  to  the 
criteria  set  forth  in  S  1926.502  of  this 
subpart. 

(b)  FJoors,  low-pitched  roofs,  and 
other  walking/working  surfaces. 
En^iloyees  on  floors,  low-pitched  roofs, 
and  other  walking/working  surfaces 
shall  be  protected  from  fall  hazaids  as 
follows: 

(1)  Unprotected  steka  and  edges. 
Except  as  provided  in  paragrajSi  (b)(2) 
throu^  (b)(10)  below,  emi^yees  on 
floors,  low-pitched  roofs,  and  odier 
walking/working  surfaces  with 
unprotected  sides  and  edges  six  feet  (1.8 


m)  or  more  above  knwer  levels,  shall  be 
protected  as  follows: 

(i)  By  the  use  of  guardrail  systems 
when  the  floor,  roof,  or  other  walking/ 
working  surface  is  18  inches  (.5  m)  or 
more  in  width; 

(ii)  By  the  use  of  guardrail  systems, 
body  belt/harness  systems,  or  safety  net 
systems  when  the  floor,  roof,  or  other 
walking/working  surface  is  less  than  18 
inches  (.5  ra)  in  width. 

(2)  Leading  edges,  (i)  Employees 
constructing  leading  edges  six  feet  (l  J 
m)  or  more  above  tower  levels  shall  be 
protected  by  guardrail  systems,  body 
belt/harness  sjrstems.  safety  net 
systems,  or  safety  monitoring  systems; 

(ii)  EmjAoyees  on  floors,  low-pitched 
roofs,  and  other  walking  siufaces  where 
leading  edges  are  umier  construction  six 
feet  (1.8  m)  or  more  above  tower  levels, 
but  who  are  not  constructing  the  leading 
edge,  shall  be  protected  by  guardrail 
systems  or  control  zone  systems  along 
the  leading  edge. 

(3)  Hoist  areas,  (i)  Employees  in  hoist 
areas  six  feet  (1.8  m)  or  more  above 
lower  levels  shall  be  protected  by 
guardrail  systems  or  body  belt/harness 
systems. 

(ii)  Exception:  During  hoisting 
operations,  employees  leaning  through 
the  access  opening  or  out  over  the  edge 
shall  be  protected  by  the  use  of  body 
belt/harness  systems. 

(4)  HoJes.  Employees  on  floors,  low- 
pitched  roofis,  and  other  walking/ 
working  surfaces  with  holes  more  than 
six  feet  (1.8  m)  above  lower  levels  shall 
be  protected  by  covers  or  guardrail 
systems. 

(i)  When  covers  are  used  for 
protection,  they  shall  be  closed  when 
the  hole  is  not  in  use. 

(ii)  When  the  cover  is  open, 
employees  shall  be  protected  by 
guardrail  systems. 

(5)  Formwork  and  reinforcing  steel. 
Employees  on  the  face  of  formworic  or 
reinforcing  steel  six  feet  (1.8  m)  or  more 
above  lower  levels  shall  be  protected  by 
body  belt/harness  systems,  safety  net 
systems,  ot  positioning  device  systems. 

(6)  Ramps,  walkways,  bridges,  and 
runways.  Employees  on  ramps, 
walkways,  bridges,  and  runways  six 
feet  (1.8  m)  or  more  above  lower  levels 
shall  be  protected  by  guardrail  systems. 

(7)  Excavations,  (i)  Employees  at  the 
edges  of  excavations  six  feet  (1.8  m)  or 
more  in  depth  shall  be  protected  by 
guardrail  systems,  fences,  signs,  or 
barricades,  when  the  excavations  are 
not  readily  seen  because  of  plant  growth 
or  other  visual  barrier 

(ii)  Empteyees  at  the  edge  of  wells, 
pits,  shafts,  and  similar  excavations  six 
feet  (1.8  m)  or  more  in  depth  shall  be 
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protected  by  guardrail  systems,  fences, 
barricades,  or  covers. 

(8)  Dangerous  equipment,  (i) 
Employees  less  than  six  feet  (1.8  m) 
above  dangerous  equipment  shall  be 
protected  by  guardrail  systems  or 
equipment  guards. 

(iij  Employees  six  feet  (1.8  m)  or  more 
above  dangerous  equipment  shall  be 
protected  by  guardrail  systems,  body 
belt/harness  systems,  or  safety  net 
systems. 

(9)  Overhand  bricklaying  and  related 
work,  (i)  Except  as  provided  in 
paragraph  (b)(9)(ii)  of  this  section  and 
paragraphs  (b)  (3),  (4).  (6).  and  (8)  of  this 
section,  employees  performing  overhand 
bricklaying  and  related  work  six  feet 
(1.8  m)  or  more  above  lower  levels  shall 
be  protected  by  guardrail  systems,  body 
belt/harness  systems,  safety  net 
systems,  or  control  zone  systems. 

(ii)  Employees  reaching  more  than  10 
inches  (25  cm)  below  the  level  of  the 
walking/working  surface  they  are 
working  on,  shall  be  protected  by  a 
guardrail  system,  body  belt/harness 
system,  or  safety  net  system. 

(10)  Built-up  roofing  operations  on 
low-pitched  roofs.  Except  as  provided  in 
paragraphs  (b)  (3),  (4),  (6),  and  (8)  of  this 
section,  employees  performing  built-up 
roofing  operations  on  low-pitched  roofs 
with  unprotected  sides  and  edges  16  feet 
(4.9  m)  or  more  above  lower  levels  shall 
be  protected  by  guardrail  systems,  body 
belt/harness  systems,  safety  net 
systems,  safety  monitoring  systems,  or  a 
combination  of  warning  line  system  and 
guardrail,  body  belt/harness,  safety  net, 
or  safety  monitoring  system,  or,  on  roofs 
50  feet  (15.25  m)  or  less  in  width  (see 
Appendix  B),  by  the  use  of  a  safety 
monitoring  system. 

Note. — Except  as  provided  in  paragraphs 
(b)  (3).  (4).  (6).  and  (8)  of  this  section,  fall 
protection  is  not  required  for  employees 
performing  built-up  roofing  operations  on 
low-pitched  roofs  with  unprotected  sides  and 
edges  less  than  16  feet  (4.9  m)  above  lower 
levels. 

(c)  Steep  roofs.  Employees  on  steep 
roofs  with  unprotected  sides  and  edges 
or  holes  six  feet  (1.8  m)  or  more  above 
lower  levels  shall  be  protected  from  fall 
hazards  by  guardrail  systems,  body 
belt/harness  systems,  safety  net 
systems,  or  covers. 

(d)  Wall  openings.  Employees 
working  on,  at,  or  near  wall  openings 
(including  those  with  chutes  attached) 
where  the  outside  bottom  edge  of  the 
wall  opening  is  more  than  six  feet  (1.8 
m)  above  lower  levels  and  the  inside 
bottom  edge  of  the  wall  opening  is  less 
than  39  inches  (1.0  m)  above  the 
walking/working  surface,  shall  be 
protected  from  falling  through  or  into  the 


wall  opening  by  the  use  of  a  guardrail 
system. 

(e)  Protection  from  falling  objects.  In 
addition  to  wearing  hardhats,  employees 
shall  be  protected  from  falling  objects 
by  toeboards,  screens,  or  guardrail 
systems  erected  to  prevent  objects  from 
falling  from  higher  levels,  or  they  shall 
be  protected  by  a  canopy  structure 
erected  to  deflect  falling  objects,  or  the 
area  to  which  objects  could  fall  shall  be 
marked  with  signs  or  barricaded  and 
employees  prohibited  from  entering  the 
area,  or  the  potential  fall  objects  shall 
be  placed  away  from  the  edge  a 
distance  sufficient  to  prevent  them  from 
going  over  the  edge  should  they  be 
accidentally  displaced. 

§  1926.502    Fall  protection  systems  criteria 
and  practices. 

(a)  General.  (1)  Fall  protection 
systems  required  by  this  part  shall 
comply  with  the  applicable  provisions  of 
this  section. 

(2)  All  fall  protection  shall  be 
provided,  installed,  and  used  before 
employees  begin  any  other  work  on  or 
from  the  surface  or  area  where  fall 
protection  is  required. 

(b)  Guardrail  systems.  Guardrail 
systems  and  their  use  shall  comply  with 
the  following  provisions: 

(1)  Top  edge  height  of  toprails,  or 
equivalent  guardrail  system  members, 
shall  be  42  inches  (1.1  m)  plus  or  minus 
three  inches  (8  cm)  above  the  walking/ 
working  level. 

(2)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  or 
equivalent  intermediate  structural 
members,  shall  be  installed  between  the 
top  edge  of  the  guardrail  system  and  the 
walking/working  surface  when  there  is 
no  wall  or  parapet  wall  at  least  21 
inches  (53  cm)  high. 

(i)  Midrails,  when  used,  shall  be 
installed  at  a  height  midway  between 
the  top  edge  of  the  guardrail  system  and 
the  walking/working  level. 

(ii)  Screens  and  mesh,  when  used, 
shall  extend  from  the  top  rail  to  the 
walking/working  level  and  along  the 
entire  opening  between  toprail  supports. 

(iii)  Intermediate  members  (such  as 
balusters),  when  used  between  posts, 
shall  be  not  more  than  19  inches  (48  cm) 
apart. 

(iv)  Other  structural  members  shall  be 
installed  such  that  there  are  no  openings 
in  the  guardrail  system  that  are  more 
than  19  inches  (.5  m)  wide. 

(3)  Guardrail  systems  shall  be  capable 
of  withstanding,  without  failure,  a  force 
of  at  least  200  pounds  (890  N)  applied 
within  two  inches  (5.1  cm)  of  the  top 
edge,  in  any  outward  or  downward 
direction,  at  any  point  along  the  top 
edge. 


Note. — Guardrail  system  components 
selected  and  constructed  in  accordance  with 
Appendix  A  of  this  Subpart  will  be  deemed 
to  meet  this  requirement. 

(4)  When  the  200  pound  (890  N)  test 
load  specified  in  paragraph  (b)(3)  of  this 
section  is  applied  in  a  downward 
direction,  the  top  edge  of  the  guardrail 
shall  not  deflect  to  a  height  less  than  39 
inches  (1.0  m)  above  the  walking/ 
working  level. 

Note. — Guardrail  system  components 
selected  and  constructed  in  accordance  with 
Appendix  A  of  this  Subpart  will  be  deemed 
to  meet  this  requirement. 

(5)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  and  equivalent  intermediate 
structural  members  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  150  pounds  (668  N)  applied  in 
any  downward  or  outward  direction  at 
any  point  along  the  midrail  or  other 
member. 

Note. — Guardrail  system  components 
selected  and  constructed  in  accordance  with 
Appendix  A  of  this  Subpart  will  be  deemed 
to  meet  this  requirement. 

(6)  Guardrail  systems  shall  be  so 
surfaced  as  to  prevent  injury  to  an 
employee  from  punctures  or  lacerations, 
and  to  prevent  snagging  of  clothing 
which  could  cause  an  employee  to  fall. 

(7)  The  ends  of  all  top  rails  and 
midrails  shall  not  overhang  the  terminal 
posts  except  where  such  overhang  does 
not  constitute  a  projeotion  hazard. 

(8)  Steel  banding  and  plastic  banding 
shall  not  be  used  as  toprails  or  midrails. 

(9)  Toprails  and  midrails  shall  be  at 
least  one-quarter  inch  (0.6  cm)  nominal 
diameter  or  thickness. 

(10)  When  guardrail  systems  are  used 
at  hoisting  areas  during  the  performance 
of  built-up  roofing  operations  on  low- 
pitched  roofs,  a  minimum  of  four  feet 
(1.2  m]  of  guardrail  system  shall  be 
erected  on  each  side  of  the  access  point 
through  which  materials  are  hoisted. 
When  guardrail  systems  are  used  at 
pipe  outlets,  a  minimum  of  four  feet  (1.2 
m]  of  guardrail  system  shall  be  erected 
on  each  side  of  the  pipe. 

(11)  When  guardrail  systems  are  used 
at  hoisting  areas,  a  chain,  gate  or 
removable  guardrail  section  shall  be 
placed  across  the  access  opening 
between  guardrail  sections  when 
hoisting  operations  are  not  taking  place. 

(12)  When  guardrail  systems  are  used 
at  holes,  they  shall  be  erected  on  all 
unprotected  sides  or  edges  of  the  hole. 

(13)  When  guardrail  systems  are  used 
around  holes  used  for  the  passage  of 
materials,  the  hole  shall  have  not  more 
than  two  sides  provided  with  removable 
guardrail  sections  to  allow  the  passage 
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of  materials.  When  the  hole  is  not  in 
use.  it  shall  be  closed  over  with  a  cover, 
or  a  guardrail  system  shall  be  provided 
along  all  unprotected  sides  or  edges. 

(14)  When  guardrail  systems  are  used 
around  holes  which  are  used  as  points 
of  access  (such  as  ladderways],  they 
shall  be  provided  with  a  gate  or  be  so 
o^set  that  a  person  cannot  walk  directly 
into  the  hole. 

(15)  Guardrail  systems  on  ramps  and 
runways  shall  be  erected  along  each 
unprotected  side  or  edge;  however, 
when  operating  conditions  preclude 
installation  of  a  guardrail  system  along 
both  sides,  the  guardrail  system  may  be 
omitted  along  one  side  provided  a  ramp 
or  runway  at  least  18  inches  (.5  m)  wide 
is  used. 

(c)  Safety  net  systems.  Safety  net 
systems  and  their  use  shall  comply  with 
the  following  provisions: 

(1)  Safety  nets  shall  be  installed  as 
close  as  practicable  under  the  walking/ 
working  surface  on  which  employees 
are  working,  but  in  no  case  more  than  25 
feet  (7.7  m)  below  such  level.  Exception: 
The  25-foot  (7.7  m)  limitation  does  not 
apply  to  nets  used  on  bridge 
construction  where  safety  nets  are  used 
for  fall  protection.  In  such  cases,  only 
one  level  of  nets  is  required. 

(2)  Safety  nets  shall  extend  outward 
at  least  15  feet  (4.8  m)  from  the 
outermost  projection  of  the  work 
surface. 

(3)  Safety  nets  shall  be  installed  with 
sufficient  clearance  under  them  to 
prevent  contact  with  the  surface -or 
structures  below  when  subjected  to  an 
impact  force  equal  to  the  drop  test 
specified  in  paragraph  (c)(4)  of  this 
section. 

(4)  Safety  nets  and  their  installations 
shall  be  capable  of  absorbing  an  impact 
force  equal  to  that  produced  by  the  drop 
test  specified  in  paragraph  (c)(4)(i)  of 
this  section. 

(i)  Safety  nets  and  safety  net 
installations  shall  be  drop-tested  at  the 
jobsite  before  being  used  as  a  fall 
protection  system.  The  drop-test  shall 
consist  of  a  400  pound  (180  kg)  bag  of 
sand  30±2  inches  (76±5  cm)  in 
diameter  dropped  into  the  net  fi'om  the 
highest  walking/working  surface  on 
which  employees  are  to  be  protected. 

(ii)  Exception:  When  the  employer  can 
demonstrate  that  a  drop-test  is  not 
feasible  or  practicable,  the  net  and  net 
installation  shall  be  certified  by  a 
qualified  person  to  be  in  compliance 
with  the  provisions  of  paragraphs  (c)(3) 
and  (c)(4)(i)  of  this  section. 

(5)  Safety  nets  shall  be  inspected 
weekly  for  mildew,  wear,  damage,  and 
other  deterioration,  and  defective 
components  shall  be  removed  from 
service. 


(6)  Materials,  scrap  pieces,  and  tools 
which  have  fallen  into  the  safety  net 
shall  be  removed  as  soon  as  possible 
from  the  net  and  at  least  before  the  next 
work  shift. 

(7)  The  maximum  size  of  each  safety 
net  mesh  opening  shall  not  exceed  36 
square  inches  (230  cm*)  nor  be  longer 
than  six  inches  (15  cm)  on  any  side 
measured  center-to-center  of  mesh  ropes 
or  webbing.  All  mesh  crossings  shall  be 
secured  to  prevent  enlargement  of  the 
mesh  opening. 

(8)  Each  safety  net  (or  section  of  it) 
shall  have  a  border  rope  for  webbing 
with  a  minimum  breaking  strength  of 
5,000  pounds  (22.2  kN). 

(9)  Connections  between  safety  net 
panels  shall  be  as  strong  as  integral  net 
components  and  shall  be  spaced  not 
more  than  six  inches  (15  cm)  apart. 

(d)  Body  belt/harness  systems.  Body 
belt/harness  systems  and  their  use  shall 
comply  with  the  provisions  set  forth 
below.  Body  belt/harness  systems 
which  comply  with  the  provisions  of 
Appendix  C  will  be  deemed  to  meet  the 
requirements  of  paragraphs  (d)  (5),  (6), 
and  (16)  of  this  section,  provided  that 
when  a  rigid  test  weight  is  used  to 
evaluate  die  criteria  in  Appendix  C,  a 
force  factor  of  1.4  is  used. 

(1)  Body  belt/harness  systems  and 
components  shall  be  used  only  for 
employee  fall  protection. 

(2)  Body  belt/harness  systems  or 
components  subjected  to  impact  loading 
shall  be  immediately  removed  from 
service  and  shall  not  be  used  again  for 
employee  protection  unless  inspected 
and  determined  by  a  competent  person 
to  be  undamaged  and  suitable  for  reuse. 

(3)  Lifelines  shall  be  protected  against 
being  cut  or  abraded. 

(4)  Body  belt/harness  systems  shall 
be  rigged  to  minimize  free  fall  distance 
with  a  maximum  free  fall  distance 
allowed  of  six  feet  (1.8  m),  and  such  that 
the  employee  will  not  contact  any  lower 
level. 

(5)  Body  belt/harness  systems  shall 
decelerate  and  bring  the  employee  to  a 
complete  stop  within  42  inches  (1.1  m), 
excluding  lifeline  elongation,  after  any 
free  fall  distance. 

(6)  Body  belt/harness  systems,  when 
stopping  or  preventing  a  fall,  shall  not 
produce  an  arresting  force  on  an 
employee  of  more  than  10  times  the 
employee's  weight  (10  gn)  or  1,800 
pounds  (8  kN),  whichever  is  lower. 

(7)  Body  belts  shall  be  worn  with  the 
lanyard  or  deceleration  device 
attachment  point  positioned  at  one  of 
the  following  locations:  on  the  belt 
anywhere  between  the  sides  of  the  body 
on  the  back  portion  of  the  belt  when 
body  belts  are  worn;  and  above  the 


waist  in  the  back,  or  above  the  wearer's 
head,  when  body  harnesses  are  worn. 

(8)  Body  belts  shall  be  at  least  one 
and  five-eighths  (1%)  inches  (4.1  cm) 
wide. 

(9)  Hardware  shall  be  drop  forged, 
pressed  or  formed  steel,  or  made  of 
materials  equivalent  in  strength. 

(10)  Hardware  shall  have  a  corrosion- 
resistant  finish,  and  all  surfaces  and 
edges  shall  be  smooth  to  prevent 
damage  to  the  attached  belt  or  lanyard. 

(11)  When  vertical  lifelines  (droplines) 
are  used,  not  more  than  one  employee 
shall  be  attached  to  any  one  Hfeline. 

(12)  Body  belt/harness  systems  shall 
be  secured  to  anchorages  capable  of 
supporting  at  least  twice  the  potential 
impact  load  of  an  employee's  fall. 

(13)  Vertical  lifelines  (droplines)  shall 
have  a  minimum  tensile  strength  of  5,000 
pounds  (22.2  kN),  except  that  self- 
retracting  lifelines  and  lanyards  which 
automatically  limit  free  fall  distance  to 
two  feet  (.61  m)  or  less  shall  have  a 
minimum  tensile  strength  of  3,000 
pounds  (13.3  kN). 

(14)  Horizontal  lifelines  (trolley  lines) 
shall  have  a  tensile  strength  capable  of 
supporting  a  fall  impact  load  of  at  least 
5,000  pounds  (22.2  kN)  per  employee 
using  the  lifeline,  applied  anywhere 
along  the  lifeline. 

(15)  Lanyards  shall  have  a  minimum 
tensile  strength  of  5,000  pounds  (22.2 
kN). 

(16)  All  components  of  body  belt/ 
harness  systems  whose  strength  is  not 
otherwise  specified  in  paragraph  (d)  of 
this  section  shall  be  capable  of 
supporting  a  minimum  fall  impact  load 
of  5.000  pounds  (22.2  kN)  applied  at  the 
lanyard  point  of  connection. 

(17)  Snap-hooks  shall  not  be 
connected  to  loops  made  in  webbing- 
type  lanyards. 

(18)  Snap-hooks  shall  not  be 
connected  to  each  other. 

(19)  Not  more  than  one  snap  hook 
shall  be  connected  to  any  one  dee-ring. 

(20)  Body  belt/harness  systems  shall 
be  inspected  prior  to  each  use  for 
mildew,  wear,  damage,  and  other 
deterioration,  and  defective  components 
shall  be  removed  from  service  if  their 
function  or  strength  have  been 
adversely  affected. 

(21)  When  body  belt/harness  systems 
are  used  at  hoist  areas,  they  shall  not  be 
attached  to  hoists  or  guardrail  systems. 

(22)  When  body  belt/harness  systems 
are  used  at  hoist  areas,  they  shall  be 
rigged  to  allow  the  movement  of 
employees  only  as  far  as  the  edge  of  the 
walking/working  surface. 

(e)  Positioning  device  systems. 
Positioning  device  systems  and  their  use 


shall  conform  to  the  following 
provisions: 

(1)  Positioning  devices  shall  be  rigged 
such  that  an  employee  cannot  free  fall 
more  than  24  inches  (61  cm). 

(2)  All  hardware  shall  have  a 
corrosion-resistant  finish,  and  all 
surfaces  and  edges  shall  be  smooth  to 
prevent  damage  to  the  attached  belt  or 
connecting  assembly. 

(3)  Positioning  devices  shall  be 
secured  to  an  anchorage  capable  of 
supporting  at  least  twice  the  potential 
impact  load  of  an  employee's  fall. 

(4)  Connecting  assemblies  shall  have 
a  minimum  tensile  strength  of  5,000 
pounds  (22.2  kN]. 

(5)  Positioning  device  systems  shall  be 
inspected  prior  to  each  use  for  mildew, 
wear,  damage,  and  other  deterioration, 
and  defective  components  shall  be 
removed  from  service  if  their  function  or 
strength  has  been  adversely  affected. 

(f)  Warning  line  systems.  Warning 
line  systems  and  their  use  shall  comply 
with  the  following  provisions: 

(1)  The  warning  line  shall  be  erected 
around  all  sides  of  the  work  area. 

(i)  When  mechanical  equipment  is  not 
being  used,  the  warning  line  shall  be 
erected  not  less  than  six  feet  (1.8  m) 
from  the  roof  edge. 

(ii)  When  mechanical  equipment  is 
being  used,  the  warning  line  shall  be 
erected  not  less  than  six  feet  (1.8  m) 
from  the  roof  edge  which  is  parallel  to 
the  direction  of  mechanical  equipment 
operation,  and  not  less  than  10  feet  (3.1 
m)  from  the  roof  edge  which  is 
perpendicular  to  the  direction  of 
mechanical  equipment  operation. 

(iii)  Points  of  access,  materials 
handling  areas,  storage  areas,  and 
hoisting  areas  shall  be  connected  to  the 
work  area  by  an  access  path  formed  by 
two  warning  lines. 

(iv)  When  the  path  to  a  point  of 
access  is  not  in  use,  a  rope,  wire,  chain, 
or  other  barricade,  equivalent  in 
strength  and  height  to  the  warning  line, 
shall  be  placed  across  the  path  at  the 
point  where  the  path  intersects  the 
warning  line  erected  around  the  work 
area,  or  the  path  shall  be  offset  such 
that  a  person  cannot  walk  directly  into 
the  work  area. 

(2)  Warning  lines  shall  consist  of 
ropes,  wires,  or  chains,  and  supporting 
stanchions  erected  as  follows: 

(i)  The  rope,  wire,  or  chain  shall  be 
flagged  at  not  more  than  six  foot  (1.8  m] 
intervals  with  high-visibility  material: 

(ii)  The  rope,  wire,  or  chain  shall  be 
rigged  and  supported  in  such  a  way  that 
its  lowest  point  (including  sag]  is  no  less 
than  34  inches  (.9  m)  from  the  walking/ 
working  surface  and  its  highest  point  is 
no  more  than  39  inches  (1.0  m)  from  the 
walking/working  surface; 


(iii)  After  being  erected,  with  the  rope, 
wire,  or  chain  attached,  stanchions  shall 
be  capable  of  resisting,  without  tipping 
over,  a  force  of  at  least  16  pounds  (71  N) 
applied  horizontally  against  the 
stanchion,  30  inches  (.8  m)  above  the 
walking/working  surface,  perpendicular 
to  the  warning  lina  and  in  the  direction 
of  the  floor,  roof,  or  platform  edge; 

(iv)  The  rope,  wire,  or  chain  shall  have 
a  minimum  tensile  strength  of  500 
pounds  (2.27  kg),  and  after  being 
attached  to  the  stanchions,  shall  be 
capable  of  supporting,  without  breaking, 
the  loads  applied  to  the  stanchions  as 
prescribed  in  paragraph  (f)(2)(iii)  of  this 
section;  and 

(v)  The  line  shall  be  attached  at  each 
stanchion  in  such  a  way  that  pulling  on 
one  section  of  the  line  between 
stanchions  will  not  result  in  slack  being 
taken  up  in  adjacent  sections  before  the 
stanchion  tips  over. 

(3)  Employees  not  performing  built-up 
roofing  work  shall  not  be  allowed  in  the 
area  between  a  roof  edge  and  a  warning 
line. 

(4)  Mechanical  equipment  shall  be 
used  or  stored  only  in  areas  where 
employees  are  protected  by  a  warning 
line  system,  guardrail  system,  or  body 
belt  system. 

(g)  Control  zone  systems.  Control  zone 
systems  and  their  use  shall  conform  to 
the  following  provisions: 

(1)  For  leading  edges  on  floors,  low- 
pitched  roofs,  and  other  walking/ 
working  surfaces,  the  control  zone  shall 
be  defined  by  a  line  erected  not  less 
than  six  feet  (1.8  m]  nor  more  than  25 
feet  [7.7  m)  from  the  leading  edge.  The 
line  shall  extend  along  the  entire  length 
of  the  leading  edge  and  shall  be 
approximately  parallel  to  the  leading 
edge.  The  hne  shall  be  connected  on 
each  side  to  a  guardrail  system  or  wall. 

(2)  For  overhand  bricklaying 
operations,  the  control  zone  shall  be 
defined  by  a  line  erected  not  less  than 
10  feet  (3.1  m)  nor  more  than  15  feet  (4.5 
m)  from  the  working  edge.  The  line  shall 
extend  for  a  distance  sufficient  for  the 
control  zone  to  enclose  all  employees 
performing  overhand  bricklaying  and 
related  work  at  the  working  edge  and 
shall  be  approximately  parallel  to  the 
working  edge.  Additional  lines  shall  be 
erected  at  each  end  to  form  an  enclosed 
area. 

(3)  Control  zone  and  access  path  lines 
shall  consist  of  ropes,  wires,  tapes,  or 
equivalent  materials,  and  supporting 
stanchions  as  follows: 

(i)  Each  line  shall  be  flagged  or 
otherwise  clearly  marked  at  not  more 
than  six  foot  (1.8  m)  intervals  with  high- 
visibility  material. 

(ii)  For  leading  edge  work,  each  line 
shall  be  rigged  and  supported  in  such  a 


way  that  its  lowest  point  (including  sag) 
is  not  less  than  39  inches  (1  m)  from  the 
walking/working  surface  and  its  highest 
point  is  not  more  than  45  inches  (1.3  m) 
from  the  walking/working  surface. 

(iii)  For  overhand  bricklaying 
operations,  each  line  shall  be  rigged  and 
supported  in  such  a  way  that  its  lowest 
point  (including  sag)  is  not  less  than  40 
inches  (.3  m)  firom  the  walking/working 
surface  and  its  highest  point  is  not  more 
than  50  inches  (1.3  m)  from  the  walking/ 
working  surface. 

(iv)  Each  line  shall  have  a  minimum 
tensile  strength  of  200  pounds  (91  kg). 

(4)  On  floors  and  roofs  where 
guardrail  systems  are  not  in  place  prior 
to  the  beginning  of  overhand  bricklaying 
operations,  control  zones  shall  be 
connected  to  points  of  access  and 
material  handling  areas  and  storage 
areas  by  an  access  path  formed  by  two 
lines  similar  in  construction  to  those 
used  to  delineate  the  control  zone. 

(5)  On  floors  and  roofs  where 
guardrail  systems  are  aot  in  place, 
employees  performing  overhand 
bricklaying  and  related  work,  or  who 
are  performing  leading  edge  work,  shall 
not  be  allowed  outside  of  the  control 
zone  unless  protected  by  a  body  belt 
system  or  safety  net  system. 

(6)  On  floors  and  roofs  where 
guardrail  systems  are  in  place,  the 
guardrail  systems  may  be  removed  and 
a  control  zone  system  erected  only  to 
the  extent  necessary  to  accomplish  one 
day's  amoimt  of  overhand  bricklaying  or 
leading  edge  work. 

(7)  Employees  not  performing 
overhand  bricklaying,  related  work,  or 
leading  edge  work,  shall  not  be  allowed 
in  the  control  zone. 

(h)  Safety  monitoring  systems.  Safety 
monitoring  systems  and  their  use  shall 
comply  with  the  following  provisions: 

(1)  Persons  monitoring  the  safety  of 
other  employees: 

(i)  Shall  be  competent  in  recognizing 
fall  hazards; 

(ii)  Shall  warn  employees  when  it 
appears  that  the  employees  are  unaware 
of  a  fall  hazard  or  are  acting  in  an 
unsafe  manner; 

(iii)  Shall  be  on  the  same  walking/ 
working  surface  as,  and  within  visual 
sighting  distance  of,  the  employees 
being  monitored; 

(iv)  Must  be  close  enough  to 
communicate  orally  with  the  employees; 
and 

(vi)  Must  not  be  so  busy  with  other 
responsibilities  that  the  monitoring 
function  is  encumbered. 

(2)  Mechanical  equipment  shall  not  be 
used  or  stored  in  areai  where  safety 
monitoring  systems  are  being  used. 
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(3)  Employees  not  engaged  in  built-up 
roofing  work  shall  not  be  allowed  in  an 
area  where  built-up-roofing  employees 
are  protected  by  a  safety  monitoring 
system. 

(i)  Covers.  Covers  for  holes  in  floors, 
roofs,  and  other  walking/working 
surfaces  shall  comply  with  the  following 
provisions: 

(1)  Covers  located  in  roadways  and 
vehicular  aisles  shall  be  capable  of 
supporting,  without  failure,  at  least 
twice  the  maximum  axle  load  of  the 
largest  vehicle  expected  to  cross  over 
the  cover. 

(2)  All  other  covers  shall  be  capable 
of  supporting,  without  failure,  the 
maximum  total  anticipated  load  of 
employees,  equipment,  and  materials,  to 
be  applied  to  the  cover  at  any  one  time, 
or  250  pounds  (114  kg),  whichever  is 
greater. 

(3)  All  covers  shall  be  installed  so  as 
to  prevent  accidental  displacement. 

(j)  Protection  from  falling  objects. 
Falling  object  protection  shall  comply 
with  the  following  provisions: 

(1)  Toeboards.  when  used  as  falling 
object  protection,  shall  be  erected  along 
the  edge  of  the  overhead  walking/ 
working  surface  for  a  distance  sufficient 
to  protect  employees  below. 

(2)  Toeboards  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  50  pounds  (222  N)  applied  in  any 
downward  or  outward  direction  at  any 
point  along  the  toeboard. 

(3)  Toeboards  shall  be  a  minimum  of 
three  and  one-half  inches  (9  cm)  in 
vertical  height  from  their  top  edge  to  the 
level  of  the  walking/working  surface. 
They  shall  have  not  more  than  one-half 
inch  (1.3  cm)  clearance  above  the 
walking/working  surface.  They  shall  be 
solid  or  have  openings  not  over  one  inch 
(2.5  cm)  in  greatest  dimension. 

(4)  Where  tools,  equipment  or 
materials  are  piled  higher  than  the  top 
edge  of  a  toeboard.  paneling  or 
screening  shall  be  erected  from  the 
walking/working  surface  or  toeboard  to 
the  top  of  a  guardrail  system's  toprail  or 
midrail.  for  a  distance  sufficient  to 
protect  employees  below. 

(5)  Guardrail  systems,  when  used  as 
falling  object  protection,  shall  have  all 
openings  small  enough  to  reject  passage 
of  potential  falling  objects. 

(6)  During  the  performance  of 
overhand  bricklaying  and  related  work: 

(i)  No  materials  or  equipment  except 
masonry  and  mortar  shall  be  stored 
within  four  feet  (1.2  m)  of  the  working 
edge. 

(ii)  Excess  mortar,  broken  or  scattered 
masonry  units,  and  all  other  materials 
and  debris  shall  be  kept  cleared  from 


the  work  area  by  removal  at  regular 
intervals. 

(7)  During  the  performance  of  built-up 
roofing  work: 

(i)  Materials  and  equipment  shall  not 
be  stored  within  six  feet  (1.8  m)  of  a  roof 
edge  unless  guardrails  are  erected  at  the 
edge. 

(ii)  Materials  which  are  piled, 
grouped,  or  stacked  near  a  roof  edge 
shall  be  stable  and  self-supporting. 

S  1926.503    Training  requirwnwits. 

(a)  The  employer  shall  provide  a 
training  program  for  all  employees 
exposed  to  fall  hazards.  The  program 
shall  enable  employees  to  recognize  the 
hazards  of  falling  and  shall  train  them  in 
the  procedures  to  be  followed  in  order  to 
prevent  falls  to  lower  levels  and  through 
or  into  holes  and  openings  in  walking/ 
working  surfaces  and  walls. 

(1)  The  employer  shall  assure  that 
employees  have  been  trained  and 
instructed  in  the  following  areas,  as 
applicable: 

(i)  The  identification  of  fall  hazards  in 
the  work  area; 

(ii)  The  use  and  operation  of  guardrail 
systems,  body  belt/harness  systems, 
safety  net  systems,  warning  line 
systems,  safety  monitoring  systems, 
control  zones,  and  other  protection  to  be 
used; 

(iii)  The  correct  procedures  for 
erecting,  maintaining,  disassembling, 
and  inspecting  the  systems  to  be  used; 

(iv)  "ITie  role  of  each  employee  in  the 
safety  monitoring  system  when  this 
system  is  used; 

(v)  The  limitations  on  the  use  of 
mechanical  equipment  during  the 
performance  of  built-up  roofing  work  on 
low-pitched  roofs; 

(vi)  The  correct  procedures  for  the 
handling  and  storage  of  equipment  and 
materials  and  the  erection  of  overhead 
protection;  and 

(vii)  The  standards  contained  in  this 
subpart. 

(2)  Training  and  retraining  shall  be 
provided  for  each  employee  as 
necessary. 

Appendix  A  to  Subpart  M— Guardrail 
Systems 

The  standard  requires  guardrail  systems 
and  components  to  be  designed  and  built  to 
meet  the  requirements  of  S  1926.502(b)  (3),  (4), 
and  (5).  This  Appendix  serves  as  a  non- 
mandatory  guideline  to  assist  employers  in 
complying  with  these  requirements.  Although 
employers  may  use  other  configurations  to 
comply  with  these  requirements,  guardrail 
system  components  which  meet  the  following 
guidelines  will  be  considered  as  acceptable 
components  that  meet  the  requirements  of 
S  1926.502(b)  (3),  (4),  and  (5).  Components  for 
which  no  specific  guidelines  are  given  in  this 


Appendix  (e.g.,  joints,  base  connections)  must 
be  designed  and  constructed  in  accordance 
with  the  capacity  requirements  of 
S  1926.502(b)  (3),  (4).  and  (5). 

(1)  For  wood  railings:  Wood  components 
shall  be  minimum  1500  Ib-ft/in'  fiber  (stress 
grade)  construction  grade  lumber  the  posts 
shall  be  at  least  2-inch  by  4-inch  lumber 
spaced  not  more  than  eight  feet  apart  on 
centers:  the  toprail  shall  be  at  least  2-inch  by 
4-inch  lumber,  the  intermediate  rail  shall  be 
at  least  1-inch  by  6-inch  lumber.  All  lumber 
dimensions  are  nominal  sizes  as  provided  by 
the  American  Softwood  Lumber  Standards, 
dated  lanuary  1970. 

(2)  For  pipe  railings:  posts,  toprails.  and 
intermediate  railings  shall  be  at  least  one  and 
one-half  inches  nominal  diameter  with  posts 
spaced  not  more  than  eight  feet  apart  on 
centers. 

(3)  For  structural  steel  railings:  posts, 
toprails.  and  intermediate  rails  shall  be  at 
least  2-inch  by  2-inch  by  %-inch  angles,  with 
posts  spaced  not  more  than  eight  feet  apart 
on  centers. 

Appendbc  B  to  Subpart  M— Roof  Widths 

This  Appendix  serves  as  a  guideline  to 
assist  employers  in  complying  with  the 
requirements  of  {  1926.501(c)(9),  which 
provides  that  safety  monitoring  systems  may 
be  used  as  the  only  means  of  fall  protection 
during  the  performance  of  built-up  roofing 
operations  on  low-pitched  roofs  50  feet  (15.25 
m)  or  less  in  width.  Each  example  in  the 
apptendix  shows  a  roof  plan  or  plans  and 
indicates  where  each  roof  or  roof  area  is  to 
be  measured  to  determine  its  width.  Section 
views  or  elevation  views  are  shown  where 
appropriate.  Some  examples  show  "correct" 
and  "incorrect"  subdivisions  of  irregularly 
shaped  roofs  divided  into  smaller,  regularly 
shaped  areas.  In  all  examples,  the  dimension 
selected  to  be  the  width  of  an  area  is  the 
lesser  of  the  two  primary  dimensions  of  the 
area,  as  viewed  from  above.  Example  A 
shows  that  on  a  simple  rectangular  roof, 
width  is  the  lesser  of  the  two  primary  overall 
dimensions.  This  is  also  the  case  with  roofs 
which  are  sloped  toward  or  away  from  the 
roof  center,  as  shown  in  Example  B. 

Many  roofs  are  not  simple  rectangles.  Such 
roofs  may  be  broken  down  into  subareas  as 
shown  in  Example  C.  The  process  of  dividing 
a  roof  area  can  produce  many  different 
configurations.  Example  C  gives  the  general 
rule  of  using  dividing  lines  of  minimum  length 
to  minimize  the  size  and  number  of  the  areas 
which  are  potentially  less  than  50  feet  wide. 
The  intent  is  to  minimize  the  numl>er  of  roof 
areas  where  safety  monitoring  systems  alone 
are  sufficient  protection. 

Roofs  which  are  comprised  of  several 
separate,  noncontiguous  roof  areas,  as  in 
Example  D,  may  be  considered  as  a  series  of 
individual  roofs.  Some  roofs  have 
penthouses,  additional  floors,  courtyard 
openings,  or  similar  architectural  features: 
Example  E  shows  how  the  rule  for  dividing 
roofs  into  subareas  is  applied  to  such 
configurations.  Irregular,  nonrecfangular 
roofs  must  be  considered  on  an  individual 
basis,  as  shown  in  Example  F. 
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Example  A. 

RECTANGULAR  SHAPED  ROOFS 


PLAN  VIEW 


Example  B. 

SLOPED  RECTANGULAR  SHAPED  ROOFS 
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Example  C. 

IRREGULARLY  SHAPED  ROOFS  WITH  RECTANOaLlH  SHAPED  SECTIOVS 

Such  roofs  are  to  be  divided  into  sub-areas  by  using  dividing 
lines  of  minimum  length  to  minimize  the  size  and  number  of 
the  areas  which  are  potentially  less  than  or  equal  to  50  feet 
(15.25  meters)  in  width,  in  order  to  limit  the  size  of  roof 
areas  where  paragraph  1926-500(g)(l)(iii)  can  be  applied. 
Dotted  lines  are  used  in  the  examples  to  show  the  location  of 
dividing  lines,  (g)  d^iotes  incorrect  measurements  of  width. 
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Example  D.  i 

SEPARATE,  NON-CONTIGUOUS  ROOF  AREAS 
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Example  E. 

ROOFS  WITH  PENTHOUSES,  OPEN  COORTYAHDS,  A1M)ITI0NAL  FLOORS,  ETC, 

Such  roofs  are  to  be  divided  into  sub-areas  by  using  dividing 
lines  of  minimum  length  to  minimize  the  size  and  number  of  the 
areas  which  are  potentially  less  than  or  equal  to  50  feet 
(15.25  meters)  in  width,  in  order  to  limit  the  size  of  roof 
areas  where  paragraph  1926.500(g)(l)(iii)  can  be  applied. 
Dotted  lines  are  used  in  the  examples  to  show  the  location  of 
dividing  lines,  (g)  denotes  incorrect  measurements  of  width. 


1 

1 

1 

r 

4 

W    • 

■  > 

-w— ♦ 

PENTHOUSE, 
OPEN  COURTIARD, 
ETC. 

1 

f 

U           { 

1              1 

' 

' 

Correct 


I 


PENTHOUSE, 
OPEN  COURTYARD,- 
ETC. 


42746 


Example  F. 

IRREGULAR,   NON-RECTANGULAR  SHAPED  ROOFS 
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Appendix  C  to  Subpart  M— Teat  Procedures 
for  Evaluating  Body  Belt/Harness  Systems 
and  Positioning  Device  Systems 

The  standard  requires  body  belt/hamess 
systems  and  components  to  meet  the 
specifled  performance  criteria  of 
S  1926.502(d)  (5).  (6),  and  (16).  and  positioning 
device  systems  and  components  to  meet 
similar  requirements  of  §  1926.502(e)  (3)  and 
(4).  This  Appendix  serves  as  a  nonmandatory 
guideline  to  assist  employers  in  complying 
with  these  requirements.  Body  bell/harness 
systems  and  positioning  device  systems 
tested  by  manufacturers  in  conformance  with 
the  following  guidelines  will  be  considered  as 
acceptable  systems  and  components  that 
meet  the  requirements  listed  above,  provided 
a  force  factor  of  1.4  is  used. 

Testing  Methods  For  Body  Belt/Hamess 
Systems. 

(a)  General.  (1)  Lifelines  and  lanyards  shall 
be  attached  to  a  Tixed  anchorage  and 
connected  to  the  body  belt/hamess  or 
positioning  device  in  the  same  manner  as 
they  would  be  used  to  protect  employees, 
except  lanyards  shall  be  tested  only  when 
connected  directly  to  the  anchorage  and  not 
to  a  lifeline. 

(2)  The  Tixed  anchorages  shall  be  rigid,  and 
shall  not  have  a  deflection  greater  than  .04 
inches  (1  mm)  when  a  force  of  2.250  pounds 
(10  kN)  is  apphed. 

(3)  The  lanyard  or  lifeline  used  to  create 
the  free  fall  distance  shall  be  the  one 
supplied  with  the  system,  or,  in  its  absence, 
the  worse  case  lanyard  or  lifeline  intended  to 
be  used  with  the  system. 

(4)  The  test  weight  for  each  test  shall  be 
hoisted  to  the  required  level  and  shall  be 
quickly  and  cleanly  released  without 
imparting  any  appreciable  motion  to  it. 

(5)  The  strength  and  force  test  shall  each 
consist  of  dropping  each  specified  weight  one 
time  without  failure  of  the  system  being 
tested.  A  new  system  shall  be  used  for  each 
test. 

(6)  The  maximum  elongation  shall  be 
recorded  during  the  strength  test  for  lanyard 
systems,  and  during  the  force  test  for  all 
other  systems. 

(b)  Strength  test.  (1)  During  the  testing  of 
all  systems,  a  test  weight  of  300  pounds  plus 
or  minus  five  pounds  (136  kg  plus  or  minus  2.5 
kg)  shall  be  used.  The  weight  shall  be  a  rigid, 
metal  cylindrical  object  or  torso-shaped 
object  with  a  girth  of  38  inches  plus  or  minus 
four  inches  (96  cm  plus  or  minus  10  cm). 

(2)  For  lanyard  systems,  the  lanyard  length 
shall  be  six  feet  plus  or  minus  two  inches 
(1.83  m  plus  or  minus  5  cm)  as  measured  from 
the  fixed  anchorage  to  the  attachment  on  the 
body  belt/hamess. 

(3)  For  rope  grab-type  deceleration  systems 
the  length  of  the  lifeline  above  the  centerline 
of  the  grabbing  mechanism  to  the  lifeline's 


anchorage  point  shall  not  exceed  two  feet 
(0.61  m). 

(4)  For  lanyard  systems,  for  systems  with 
deceleration  devices  which  do  not 
automatically  limit  free  fall  distance  to  two 
feet  (0.61  m)  or  less,  and  for  systems  with 
deceleration  devices  which  have  a 
connection  distance  in  excess  of  one  foot  (0.3 
m)  (measured  between  the  centerline  of  the 
lifeline  and  the  attachment  point  to  the  body 
belt  or  harness),  the  test  weight  shall  fall  free 
from  a  point  that  is  1.5  feet  (46  cm)  above  the 
anchorage  point,  to  its  free  hanging  location 
(a  total  of  7.5  feet  (2.3  m)  free  fall  distance) 
without  interference,  obstruction,  or  hitting 
the  floor  or  ground  during  the  test. 

(5)  For  deceleration  devices  with  integral 
lifelines  or  lanyards  which  automatically 
limit  free  fall  distance  to  two  feet  (0.61  m)  or 
less,  the  test  weight  shall  free  fall  a  distance 
of  four  feet  (1.22  m). 

(6)  Worst  case,  normal,  and  permitted  use 
situations  of  the  system  shall  be  evaluated. 

(7)  Failure  for  the  strength  test  shall  consist 
of  any  breakage  or  slippage  sufficient  to 
permit  the  weight  to  fall  free  from  the  belt  or 
hamess. 

(8)  Following  the  test,  the  system  need  not 
be  capable  of  further  operation;  however, 
such  a  non-use  condition  for  deceleration 
devices  shall  be  readily  apparent. 

(c)  Force  test.  (1)  For  lanyard  systems,  (i)  A 
test  weight  of  130  pounds  plus  or  minus  three 
pounds  (59  kg  plus  or  minus  1.6  kg)  shall  be 
used.  The  weight  shall  be  a  rigid,  metal 
cylindrical  object  or  torso-shaped  object  with 
a  girth  of  38  inches  plus  or  minus  four  inches 
(96  cm  plus  or  minus  10  cm). 

(ii)  lanyard  length  shall  be  six  feet  plus  or 
minus  two  inches  (1.83  m  plus  or  minus  5  cm) 
as  measured  from  the  fixed  anchorage  to  the 
attachment  on  the  body  belt/hamess. 

(iii)  The  test  weight  shall  fall  free  from  the 
anchorage  level  to  its  hanging  location  (a 
total  of  six  feet  (1.83  m)  free  fall  distance) 
without  interference,  obstruction,  or  hitting 
the  floor  or  ground  during  the  test. 

(2)  For  all  other  systems,  (i)  A  test  weight 
of  220  pounds  plus  or  minus  three  pounds 
(100  kg  plus  or  minus  1.6  kg]  shall  be  used. 
The  weight  shall  be  a  rigid,  metal  cylindrical 
object  or  torso-shaped  object  with  a  girth  of 
38  inches  plus  or  minus  four  inches  (96  cm 
plus  or  minus  10  cm). 

(ii)  The  fall  distance  to  be  used  in  the  test 
shall  be  the  maximum  fall  distance  physically 
permitted  by  the  system  during  normal  use 
conditions,  up  to  a  maximum  free  fall 
distance  for  the  test  weight  of  six  feet  (1.83 
m),  except  as  follows: 

(A)  For  deceleration  systems  which  have  a 
connection  link  or  lanyard,  the  test  weight 
shall  free  fall  a  distance  equal  to  the 
connection  distance  (measured  between  the 
centerline  of  the  lifeline  and  the  attachment 
point  to  the  body  belt  or  hamess). 


(B)  For  deceleration  devices  with  integral 
lifelines  or  lanyards  which  automatically 
limit  free  fall  distance  to  two  feet  (.61  m),  th*' 
test  weight  shall  free  fall  a  distance  equal  to 
that  permitted  by  the  system  in  normal  use 
(For  example,  to  test  a  system  with  a  self- 
retracting  lifeline  or  lanyard,  the  test  weight 
shall  be  supported  and  the  system  allowed  to 
retract  the  lifeline  or  lanyard  as  it  would  in 
normal  use.  The  test  weight  would  then  be 
released  and  the  force  and  deceleration 
distance  measured). 

(3)  Worst  case,  normal,  and  permitted  use 
situations  of  the  system  shall  be  evaluated. 

(4)  The  force  test  is  failed  whenever  the 
recorded  maximum  arresting  force  exceeds 
1.800  pounds  (S.O  kN)  when  using  the  130 
pound  (59  kg)  weight  or  2,500  pounds  when 
using  the  220  pound  (100  kg)  weight. 

(5)  Following  this  test,  the  system  need  not 
be  capable  of  further  operation;  however,  all 
such  incapacities  of  deceleration  devices 
shall  be  readily  apparent. 

Testing  Methods  For  Positioning  Device 
Systems 

(a)  General.  (1)  Single  strap  positioning 
devices,  shall  have  one  end  attached  to  a 
fixed  anchorage  and  the  other  end  connected 
to  a  body  belt/hamess  in  the  same  manner  as 
they  would  be  used  to  protect  employees. 
Double  strap  positioning  devices,  similar  to 
window  cleaner's  belts,  shall  have  one  end  of 
the  strap  attached  to  a  fixed  anchorage  and 
the  other  end  shall  hang  free.  The  body  bell/ 
hamess  shall  be  attached  to  the  strap  in  the 
same  manner  as  it  would  be  used  to  protect 
employees.  The  two  strap  ends  shall  be 
adjusted  to  their  maximum  span. 

(2)  The  fixed  anchorage  shall  be  rigid,  and 
shall  not  have  a  deflection  greater  than  .04 
inches  (1  mm)  when  a  force  of  2,250  pounds 
(10  KN)  is  applied. 

(3)  During  the  testing  of  all  systems,  a  test 
weight  of  250  pounds  plus  or  minus  three 
pounds  (113  kg  plus  or  minus  1.6  kgj  shall  be 
used.  The  weight  shall  be  a  rigid  object  with 
a  girth  of  38  inches  plus  or  minus  four  inches 
(96  cm  plus  or  minus  10  cm). 

(4)  Each  test  shall  consist  of  dropping  the 
specified  weight  one  time  without  failure  of 
the  system  being  tested.  A  new  system  shall 
be  used  for  each  test. 

(5)  The  test  weight  for  each  test  shall  be 
hoisted  exactly  four  feet  (1.2  m  above  its  "at 
rest"  position),  and  shall  be  dropped  so  as  to 
permit  a  vertical  free  fall  of  four  feet  (1.2  m). 

(6)  The  test  is  failed  whenever  any 
breakage  or  slippage  occurs  which  permits 
the  weight  to  fall  free  of  the  system. 

(7)  Following  the  test,  the  system  need  not 
be  capable  of  further  operation;  however,  all 
such  incapacities  shall  be  readily  apparent. 

[FR  Doc.  86-26229  Filed  11-24-86:  8  45  amj 
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DEPARTMENT  OF  LABOR 

29  CFR  Part  1926 

[Docket  No.  S-207] 

Safety  Standarda  for  Stairwaya  and 
IJKldera  Uaed  in  ttw  Conatruction 
Induatry 

aoency:  Occupational  Safety  and 
Health  Administration,  Labor 
Department. 

Acnow:  Notice  of  proposed  rulemaking. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  that  the  current  provisions  of 
Subpart  L  of  the  Construction  Industry 
Standards  relating  to  ladders,  and  the 
current  provisions  of  Subpart  M  relating 
to  stairways  be  revised  and  relocated  to 
a  new  proposed  Subpart  X.  These 
provisions  are  relocated  for  the  purpose 
of  reformatting  the  rules  into  a  more 
logical  grouping  of  topics.  Also,  existing 
Subpart  X— Effective  Dates,  would  be 
deleted  as  it  is  no  longer  necessary. 

The  proposed  standard  is  written  in 
performance-oriented  language,  and  is 
intended  to  eliminate  ambiguities  and 
redundancies  found  in  the  existin"] 
standards.  The  proposed  standard  also 
changes  certain  requirements  applicable 
to  specific  types  of  ladders  into  general 
requirements  that  apply  to  all  ladders. 

In  addition  to  nsing  performance- 
oriented  language,  all  incorporations  by 
reference  of  national  consensus 
standards  and  other  outside  materials 
are  replaced  by  inclusion  of  the 
applicable  requirements  from  those 
standards  in  the  body  of  Subpart  X.  This 
is  intended  to  assist  employers  in 
determining  what  is  required  of  them 
without  having  to  refer  to  documents 
outside  Part  1926.  This  proposal  is 
another  step  in  OSHA's  plan  to  review 
Its  safety  standards  and  to  revise  them 
as  necessary  to  provide  safer  working 
conditions  without  imposing 
unnecessarily  burdensome 
requirements.  This  proposal  is  being 
issued  after  appropriate  consultation 
with  the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH). 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by 
February  23. 1987.  Hearing  requests 
must  be  postmarked  by  February  23, 
1987. 

ADOftESS:  Written  comments,  and 
requests  for  hearings  should  be  sent  to 
the  Docket  Officer,  Docket  No.  S-207. 
U.S.  Department  of  Labor,  Room  N-3760, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 


FOR  FVNrmCR  INFORMATION  CONTACT: 

Mr.  lames  Foster,  Occupational  Safety 
and  Health  Admfciistration,  U.S. 
Department  of  Labor,  Room  N-3S37.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  The 

author  of  this  proposed  rulemaking  is 
Roy  F.  Gumham,  Office  of  Construction 
and  Civil  Engineering  Safety  Standards. 
Occupational  Safety  and  Health 
Administration. 

1.  Background 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (CWHSA)  (40 
U.S.C.  327  et  seq.)  in  1969  by  adding  a 
new  Section  107  (40  U.S.C.  333)  to 
provide  employees  in  the  construction 
industry  with  a  safer  work  environment 
and  to  reduce  the  frequency  and 
severity  of  construction  accidents  and 
injuries.  The  amendment,  commonly 
known  as  the  Construction  Safety  Act 
(CSA)  (Pub.  L.  91-54;  August  9, 1969J. 
significantly  strengthened  employee 
protection  by  providing  occupational 
safety  and  health  standards  for 
employees  of  the  building  trades  and 
construction  industry  working  on 
Federally-financed  or  Federally-assisted 
construction  projects.  Accordingly,  the 
Secretary  of  Labor  issued  Safety  and 
Health  Regulations  for  Construction  in 
29  CFR  Part  1518  (36  FR  7340,  April  17, 
1971)  pursuant  to  Section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act. 

The  Occupational  Safety  and  Health 
Act  (the  Act)  (84  Stat.  1590;  29  U.S.C.  651 
et  seq.),  was  enacted  by  Congress  in 
1970  and  authoriaed  the  Secretary  of 
Labor  to  adopt  established  Federal 
standards  issued  under  other  statutes, 
including  the  Conetruction  Safety  Act, 
as  occupational  safety  and  health 
standards.  Accordingly,  the  Secretary  of 
Labor  adopted  the  Construction 
Standards,  which  had  been  issued  under 
the  Construction  Safety  Act  in  29  CFR 
Part  1518,  in  accordance  with  section 
6(a)  of  the  Act  (38  FR  10466,  May  29, 
1971).  The  Safety  and  Health 
Regulations  for  Construction  were 
redesignated  as  P&rt  1926  later  in  1971 
(36  FR  25232,  December  30, 1971).  The 
standards  dealing  with  ladders 
(§  1926.450  in  Subpart  L)  and  stairways 
(§  1926.501  in  Sul^art  M)  were  adopted 
as  OSHA  standards  as  part  of  this 
process. 

The  need  for  review  and  revision  of 
Subparts  L  and  M.  including  the 
provisions  for  ladders  and  stairways, 
has  been  recognized  by  OSHA  since  the 
earliest  days  of  the  OSH  Act.  However, 
other  standards  activities  had  higher 
priorities.  After  several  meetings  of  the 
Advisory  Committee  on  Construction 


Satiety  and  Health,  it  was  determined  in 
1977  that  a  piecemeal  approach  to 
reviewing  these  provisions  would  not  be 
acceptable.  Therefore,  a  complete 
review  of  Subparts  L  and  M  was  begun. 
Since  that  time.  ACCSH  has  reviewed 
these  subparts  several  times  and 
transcripts  of  these  meetings,  including 
recommendations,  have  been  submitted 
to  the  Assistant  Secretary.  The 
transcripts  are  part  of  the  public  record 
as  Exhibit  1.  The  Committee's 
recommendations,  and  those  of  other 
interested  parties,  have  been  carefully 
analyzed  in  connection  with  the  present 
nilemaking.  Many  of  the  changes  in  the 
proposed  standard  reflect  the 
recommendations  and  suggestions  of  the 
Advisory  Committee  and  interested 
persons.  Relevant  ACCSH  comments 
are  discussed  below  in  the  Summary 
and  Explanation  section.  Committee 
discussions  that  were  inconclusive  or 
did  not  result  in  a  specific 
recommendation  have  also  been 
considered,  but  are  not  discussed  in  this 
preamble. 

After  reviewing  and  evaluating  the 
provisions  for  ladders  and  stairways, 
OSHA  believes  that  certain  provisions 
in  the  existing  standards  are  redundant 
or  ambiguous.  Other  provisions  simply 
are  not  feasible  in  all  situations  or  are 
unnecessarily  detailed.  To  eliminate 
these  problems,  this  proposal  focuses  on 
the  principal  hazards  involved  when 
working  on  stairways  and  ladders  and 
eliminates  what  OSHA  believes  to  be 
unnecessary  and  redundant  provisions 
in  the  current  standards.  In  addition,  the 
proposal  has  been  written  in 
performance-oriented  language.  This 
proposal  also  incorporates  directly  the 
relevant  provisions  of  the  general 
industry  standards  (Part  1910)  which 
have  been  determined  by  OSHA  to  be 
applicable  to  the  construction  industry. 

For  purposes  of  organization,  and  in 
order  to  make  it  easier  for  employers 
and  employees  to  find  specific 
provisions,  this  proposal  relocates  the 
topics  of  stairways  and  ladders  from 
Subparts  L  and  M  to  a  revised  Subpart  X 
titled.  "Stairways  and  Ladders."  This 
new  subpart,  along  with  revised  Subpart 
L.  "Scaffolds."  and  revised  Subpart  M. 
"Fall  Protection,"  constitute  a  package 
of  inter-related  standards  which  have 
been  rewritten  and  reorganized  to 
facilitate  treatment  of  the  individual 
subjects.  OSHA  intends  to  coordinate 
the  rulemaking  activities  for  these 
subparts,  and  hopes  to  make  the  final 
rules  for  all  three  subparts  effective  at 
the  same  time.  The  existing  Subpart  X, 
"Effective  Dates,"  in  Part  1926  is  no 
longer  needed  as  the  effective  dates 
have  occurred  and  there  is  no  current 
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need  to  continue  to  publish  them. 
Therefore,  existing  Subpart  X  would  be 
deleted  and  repiaced  with  this  new 
Subpart  X. 

OSHA  believes  that  the  clarified  and 
reformatted  language  of  the  proposal 
will  help  employers  to  understand  the 
requirements  for  stairways  and  ladders, 
and  will  improve  safety  by  minimizing 
subjective  interpretations  of  the 
provisions.  By  minimizing,  if  not 
eliminating,  the  interpretations  needed 
to  understand  the  requirements  of 
Subpart  X,  OSHA  intends  to  provide  fair 
and  equal  notice  to  all  employers  of  the 
rules  for  stairway  and  ladder  safety. 

This  project  is  also  being  cootdinated 
with  the  project  for  the  revision  of 
related  general  industry  standards  in  29 
CFR  Part  19ia  Subpart  O— Walking/ 
Working  Surfaces.  Wherever  possible. 
the  1910  and  1926  proposals  use  the 
same  language  to  address  similar 
hazards  in  order  to  promote  consistency 
between  the  two  sets  of  standards. 

II.  Hazards  Involved 

Fall  accidents  resulting  in  injuries  and 
fatalities  continue  to  occur  at 
construction  sites  despite  the 
promulgabon  of  the  OSHA  Construction 
Standards  in  1971.  Examination  of 
available  data  indicates  that  these 
accidents  appear  to  be  primarily  the 
result  of  non-compliance  with  existing 
OSHA  standards,  and  not  primarily 
because  the  cuirent  standards 
improperly  address  stairway  and  ladder 
hazards  involved  in  construction  work. 
Nevertheless,  upon  reviewing 
compliance  problems  and  public 
comments  received  since  1972.  OSHA 
believes  that  the  regulations  dealing 
with  stairways  and  ladders  need 
updating  to  clarify  the  requirements  of 
currently  ambiguous  and  confusing 
provisions. 

Precise  accident  data  for  the  entire 
construction  industry  are  not  available. 
In  addition,  although  the  number  of 
construction  fall  accidents  on  stairways 
or  from  ladders  can  be  estimated  for  a 
given  period  of  time,  the  ratio  of 
accidents  to  the  amount  of  employee 
exposure  to  fall  hazards  cannot  be 
readily  determined.  However,  based 
upon  the  limited  data  which  have  been 
compiled,  it  can  be  shown  that  the  total 
number  of  injuries  associated  with  falls 
from  sxirfaces  covered  under  Subpart  X 
would  be  between  17.000  and  34.000  for 
1979  alone  (Ex.  Z.  Table  IV-1).  Although 
s])ecific  accident  ratios  cannot  be 
projected  for  the  4  million  construction 
workers  potentially  covered  by  Subpart 
X,  the  following  information  has  been 
compiled  concerning  stairway  and 
ladder  accidents  in  general 


>  On  a  yearly  basis.  OSHA  estimates 
that  as  many  as  four  fetalities.  Sjeo 
impact  injuries,  and  1.900  sprain  or 
strain  injuries  occur  on  stairways  used 
in  construction  (summary  of  Exs.  15  and 
16); 

•  65  percent  of  those  injured  in 
stairway  accidents  require  medical 
treatment  (Ex.  3:150). 

In  a  Bureau  of  Labor  Statistics  study 
of  1,400  ladder  accidents  which  resulted 
in  injuries  (Ex.  5),  the  following  findings 
were  made: 

•  23  percent  of  the  accidents  were  in 
construction; 

•  42  percent  of  those  injured  were 
working  on  the  ladder  when  the 
accident  occurred; 

•  66  percent  of  those  injured  had  not 
been  trained  in  how  to  inspect  ladders 
for  defects  before  using  them; 

•  4  percent  of  the  ladders  did  not 
have  uniformly  spaced  steps: 

•  19  percent  of  the  ladders  had  one  or 
more  defects: 

■  39  percent  of  the  ladders  had  not 
been  extended  three  feet  above  the 
landing  level; 

•  53  percent  of  non-self-supportipg 
ladders,  had  not  been  secured  or  braced 
at  the  bottom,  and  61  percent  had  not 
been  secured  at  the  top;  and 

•  53  percent  of  the  ladders  broke 
during  use. 

Based  on  its  analysis  of  the  above 
statistics  and  its  field  experience 
enforcing  construction  standards.  OSHA 
has  determined  that  employees  using 
ladders  and  stairways  are  exposed  to 
significant  risk  of  barm.  Quuequently. 
OSHA  believes  revised  standards  are 
necessaiy  to  reduce  that  risk. 

The  following  examples  of  recorded 
accidents  will  serve  to  illustrate  the 
types  of  accidents  that  injure  and  kill 
employees  working  on  or  near  ladders. 
These  selected  examples  are  no^ 
intended  to  cover  all  types  of  ladder 
accidents.  The  examples  reference  the 
provisions  of  the  existing  standards  and 
the  proposals  which  are  directed  at  the 
cause  of  the  accident 

•  May  20. 1974:  Fatality  and  injury. 
Two  employees  were  pulling  a  metal 
ladder  up  to  the  level  %vfaere  they  were 
working.  The  ladder  came  in  contact 
with  energized  electrical  wires.  One 
employee  was  electrocuted,  and  one 
was  severely  burned  (Ex.  4:16). 
Observance  of  existing  paragraph 

§  192e.4S0(a)(ll).  or  of  proposed 
paragraph  §  1926.1053(b)(12).  might  have 
prevented  this  accident  by  keeping 
ladders  with  conductive  siderails  away 
from  energized  electrical  lines. 

•  September  19, 1979:  Fatality.  An 
employee  used  a  ten  foot  ladder  to  get  to 
a  nine  foot  high  level.  To  do  this,  the 


ladder  had  to  be  placed  at  an 
improperly  steep  angle  and  the 
employee  fell  off  the  ladder  (Ex.  4-.20). 
Observance  of  existing  paragraph 
S  1926.450(a)(9).  or  of  proposed 
paragraph  §  1926.1053(bMl).  might  have 
prevented  the  accident  by  assuring  that 
a  proper  length  ladder  was  used,  or  that 
the  ladder  was  properiy  secured  at  its 
top.  which  would  have  allowed  safe 
access  and  egress  to  the  higher  level. 

•  November  24, 1976:  Fatality.  A 
ladder  leaning  against  a  scaffold  cross- 
member  slipped  under  the  cross-member 
as  two  employees  cHmbed  it  and  the 
employees  fell.  Although  the  ladder  top 
was  secured  to  the  scaffold  cross- 
member,  the  siderails  were  only  long 
enough  to  extend  one  inch  above  the 
cross-member  (Ex.  4:22).  Observance  of 
existing  paragraph  §  1926.4SO(al.(10),  or 
the  clarified  provisions  of  proposed 
paragraph  §  1926.1053(b)(1),  might  have 
prevented  this  accident  by  requiring  the 
use  of  a  ladder  long  enough  to  extend  36 
inches  above  the  point  of  landing. 

•  June  2. 1978:  One  Fatality  and  eight 
injuries.  At  the  end  of  a  work  shift,  too 
many  employees  got  on  a  fob-oade 
ladder  to  go  home  and  tfie  ladder 
collapsed  (Ex.  4:28).  Observance  of 
existing  paragraph  §  1926.450(b)tl),  or 
the  clari^ed  provisions  of  proposed 
paragraph  §  1926.1053(a)(1).  requiring 
ladder  components  to  have  a  safety 
factor  of  4:1,  and  proposed  paragraph 

S  1926.1053(b)(3)  prohibiting  the 
overloading  of  ladders,  might  have 
prevented  this  accident 

•  September  3. 1976:  Fatality.  An 
employee  stepping  onto  a  ladder  fell  22 
feet  when  the  ladder  slipped  on  the 
supporting  surface  (Ex.  4:32). 
Observance  of  existing  {  1926L450(aKlO). 
or  the  clarified  provisions  of  proposed 
paragraph  i  1926.1053(bH7)  might  have 
prevented  this  accident  by  assuring  that 
the  ladder  was  properiy  secured  at  the 
bottom. 

The  above  data  and  examples  suggest 
that  observance  of  the  existing 
provisions  or  the  proposed  provisions 
might  have  prevented  the  accidents. 
OSHA  believes  that  the  proposed 
provisions  will  provide  clearer,  easier- 
to-understand  requirements  that  will 
clarify  speciBc  requirements  and. 
thereby,  more  clearly  defme  an 
employer's  duties. 

For  a  further  discussion  of  accident 
rates  and  significance  of  risk,  see 
Section  IV.  Preliminary  Regulatory 
Impact  Assessment  and  Regulatory 
Flexibility  Analysis. 
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III.  Summary  and  Explanation  of  the 
Proposal 

The  following  discussion,  which 
tracks  the  proposal  paragraph  by 
paragraph,  summarizes  and  explains  the 
significant  substantive  changes  made  to 
the  ladder  provisions  of  existing  Subpart 
L  and  the  significant  substantive 
changes  made  to  the  stairway 
provisions  of  existing  Subpart  M. 

Subpart  X — Stairways  and  Ladders 

As  the  title  states.  Subpart  X  would 
cover  the  topics  of  stairways  and 
ladders.  The  subpart  includes  provisions 
for  construction,  inspection, 
maintenance,  use,  fall  protection,  and 
the  training  necessary  for  employees 
involved  with  stairway  and  ladder 
construction,  use,  and  repair. 

Section  1926.1050    Scope,  application, 
and  definitions  applicable  to  this 
subpart. 

Proposed  paragraph  §  1926.1050(a] 
outlines  the  scope  and  application  of 
proposed  Subpart  X.  The  subpart  would 
apply  to  all  stairways  and  ladders  found 
in  construction,  alteration,  repair 
(including  painting  and  decorating],  and 
demolition  workplaces,  except  that 
additional  requirements  for  ladders  used 
on  or  with  sca^olds  are  in  S§  1926.451 
(c)  and  (d)  of  proposed  revised  Subpart 
Lr-Scaffolds. 

In  the  following  discussion,  a 
paragraph  citation  preceded  by  the 
letter  "E"  refers  to  a  paragraph  in 
existing  Subparts  L  or  M.  All  other 
citations  are  to  the  proposed  standard. 

Proposed  paragraph  S  1926.1050(b] 
lists  and  deHnes  all  major  terms  used  in 
the  proposed  standard.  Many  definitions 
are  the  same  as  those  in  the  existing 
standard,  although  some  have  been 
reworded  for  uniformity  or  clarity.  The 
following  terms  have  been  added  to  or 
have  been  changed  from  the  existing 
definitions: 

"Equivalent."  This  term  replaces  the 
existing  term  "standard  strength  and 
construction."  It  is  used  in  the  text  of  the 
proposal  to  allow  alternative  means  of 
complying  with  the  standard.  The 
deflnition  makes  clear  that  the  employer 
must  demonstrate  that  all  alternative 
means  of  compliance  will  provide  an 
equal  or  greater  degree  of  safety  than 
that  attained  by  using  the  method  or 
item  specified  in  the  standard. 

"Failure."  This  word  is  used  in 
performance-oriented  paragraphs  such 
as  §  1926.1052(c)(5)  dealing  with  stairrail 
strength.  Because  the  word  can  be 
interpreted  to  mean  only  breakage  or  a 
physical  separation  of  component  parts, 
the  defmition  makes  it  clear  that  load 
refusal,  the  point  where  the  ultimate 


strength  of  a  component  is  exceeded,  is 
also  considered  to  be  failure.  This  is  the 
point  where  structural  members  lose 
their  ability  to  carry  loads. 

"Handrail."  The  proposed  definition 
explains  that  handrails  are  rails  used  to 
provide  employees  with  a  handhold  for 
support.  The  proposed  defmition  deletes 
the  existing  language  which  limits 
handrails  to  bars  or  pipes  "supported  on 
brackets  from  •  wall  or 
partition  ...  (to  provide)  a  handhold  in 
case  of  tripping."  The  new  definition 
recognizes  that  handrails  are  not  limited 
in  form  to  wall-  or  partition-mounted 
bars  or  pipes.  For  example,  the  toprail  of 
a  stairrail  system  may  serve  as  a 
handrail  when  installed  according  to 
paragraph  S  19Z6.1052(c)(7). 

"Lower  levels."  This  is  a  new  term 
and  is  used  to  describe  the  areas  to 
which  an  employee  could  fall.  The  term 
does  not  apply  to  the  same  surface  from 
which  the  employee  could  fall. 

"Maximum  intended  load."  This  is  a 
new  term  used  in  paragraph 
§  1926.1053(a)(1)  to  clarify  the  types  of 
loads  which  most  be  considered  when 
building  a  ladder,  and  is  used  in 
paragraph  §  1926.1053(b)(3)  to  limit  the 
amount  of  load  which  may  be  placed  on 
a  ladder. 

"Riser  height"  This  term  replaces  the 
term  "rise."  There  is  no  change  to  the 
deHnition.  For  the  purposes  of  this 
standard,  the  term  "tread"  used  in  the 
defmition  includes  landings. 

"Single  cleat  ladder."  The  existing 
definition  is  expanded  to  include 
siderails  which  are  joined  together  with 
nmgs  and  steps,  as  well  as  siderails 
which  are  joined  by  cleats. 

"Stairrail  system."  This  term  replaces 
the  existing  term  "stair  railing,"  which  is 
often  used  to  describe  only  the  top 
member  of  a  total  system.  The  proposed 
definition  clarifies  the  point  that  the  top 
surface  of  a  stairrail  system  may  also 
serve  as  a  handrail. 

"Unprotected  sides  and  edges."  This 
is  a  new  term  and  defines  such  areas  as 
those  where  there  is  no  wall  or  guardrail 
system  39  inches  or  more  in  height  or 
where  there  is  no  stairrail  system  36 
inches  or  more  in  height.  This  definition 
is  consistent  with  the  term  as  used  in  the 
proposed  revision  of  Subpart  M — Fall 
Protection,  §  1926.500(b). 

The  following  existing  definitions 
would  be  deleted  because  they  are  not 
used  in  the  proposed  subpart  or  their 
meanings  are  obvious:  E  §  1926.502(h) 
"stair  platform,"  and  E  §  1926.502(i) 
"stair,  stairways." 

Section  1926.1051     General 
requirements. 

This  section  specifies  where 
stairways  and  ladders  are  to  be 


provided  in  order  for  employees  to  have 
safe  means  of  access  between  levels. 

Paragraph  §  192&1051(a)  would 
provide  that  wherever  there  is  a 
personnel  point  of  access  and  no  ramp, 
runway,  sloped  embankment,  or 
personnel  hoist  is  provided,  then  a 
ladder  or  stairway  must  be  provided. 
This  is  essentially  the  same  requirement 
as  E  S  1926.450(a)(1).  Existing  rule  E 
§  1926.450(a)(l]  requires  a  means  of 
access  at  all  breaks  in  elevation,  and  E 
i  1926.501(a)  requires  a  means  of  access 
wherever  the  structure  is  two  or  more 
floors  (20  feet)  high.  Public  comment  is 
requested  in  Issue  Number  2  as  to  what 
is  the  appropriate  height  limit  before  a 
means  of  access  mast  be  provided. 

Paragraph  (a}(l]  would  prohibit  the 
use  of  spiral  stairways  which  will  not  be 
a  permanent  part  of  a  structure  after 
completion  of  the  structure's 
construction,  except  where  they  provide 
the  only  practical  means  of  access 
during  construction.  This  requirement  is 
essentially  the  same  as  E  §  1926.501(m) 
except  the  language  has  been  changed 
to  clarify  that  stairways  which  will  be  a 
permanent  installation  may  be  used. 

Paragraph  (a)(2]  would  require  that 
when  ladders  are  used  to  provide  the 
only  means  of  access  for  25  or  more 
employees,  or  when  they  are  used  to 
serve  simultaneous  two-way  traffic,  they 
be  double-cleated  or  two  or  more 
separate  ladders  be  used.  This  is 
essentially  the  same  requirement  as  E 
§  1926.450(b](l},  except  the  existing 
paragraph  is  worded  in  terms  of 
providing  one  double-cleated  ladder 
only,  and  the  proposed  paragraph 
recognizes  the  obvious  alternative  of 
using  two  or  more  ladders. 

Paragraph  (b)  is  t  new  requirement 
and  would  require  all  systems  to  be 
provided  and  installed,  and  all  duties  to 
be  performed,  before  employees  begin 
work  where  they  use  ladders  or 
stairways.  Work  activities  must  not 
begin  until  the  ladder  or  stairway  is  safe 
to  use. 

Section  1926.1052    Stairways. 

This  section  specifies  the 
requirements  for  all  stairways  used  by 
construction  employees. 

Paragraph  §  1926.1052(a)    General. 

Paragraph  (a)  sets  forth  the  general 
requirements  for  the  construction  of 
stairways.  Paragraph  (a)(1)  would 
require  stairs  to  have  landings  at  least 
30  inches  long  at  every  12  feet  or  less  of 
vertical  rise.  This  il  the  same 
requirement  as  E  S  1926.501(i),  except 
the  existing  term  "temporary  stairs"  is 
deleted  and  the  phrase  "stairways 
which  will  not  be  a  permanent  part  of 
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the  structure  being  built"  is  used  to  more 
clearly  deSae  the  requirement 

Para^aph  (a](2]  would  require  stairs 
to  be  installed  at  an  angle  between  the 
limits  of  30*  and  50°  from  horizontal. 
This  is  the  same  requirement  as  in  E 
§  ig26.50lUl. 

Paragraph  (aj{3)  would  require  riser 
height  and  tread  width  to  be  uniform 
within  each  flight  of  stairs,  including  any 
foundation  structiu«  which  serves  as  a 
tread  of  the  stairway.  This  is  the  same 
requirement  as  E  5  1928.501{k). 

Paragraph  (a)(4)  would  require 
platforms  be  provided  wherever  a  door 
or  gate  opens  onto  a  stairway,  and  that 
the  swing  of  the  door  not  reduce  the 
effective  width  of  the  platform  to  less 
than  20  inches.  This  is  the  same 
requirement  as  E  5  1926.500(b)l9). 

Paragraph  (a)(5)  would  require  metal 
pan  landings  to  be  secured  in  place 
before  Filling,  and  is  the  same 
requirement  as  E  5 1926.501(h). 

Paragraph  (a)(6)  would  require  all 
parts  of  stairways  to  be  free  of 
hazardous  projections,  such  as 
protruding  nails.  This  is  the  same 
requirement  as  E  §  1926.501(c). 

Paragraph  (a)(7)  woutd  require 
slippery  conditions  on  staks  to  be 
eliminated  as  soon  as  possible  after  they 
occur.  This  is  the  same  requirement  as  E 
§  1926.S01(e). 

Paragraph  §  1926. 1052(b)    Temporary 
service. 

Paragraph  (b)  contains  rules  relating 
to  temporary  treads  and  landings  used 
on  stairways. 

Paragraph  (b)(1)  would  require  stair 
pans  whidi  are  not  going  to  be 
immediately  filled  to  be  temporarily 
fitted  with  solid  material  up  to  the  top 
edge  of  each  pan.  lliis  is  essentially  the 
same  requirement  as  E  fi  1026.501(0. 
except  the  proposed  wording  clarifies 
that  the  filling  material  is  temporary; 
must  be  placed  prior  to  any  foot  traffic; 
and  must  {ill  each  pan  at  least  to  its  top 
edge.  The  proposed  rule  adds  a  new 
provision  that  such  temporary  treads 
and  landing  must  be  replaced  as  they 
are  worn  out  As  in  the  existing 
standard,  temporary  treads  and  landings 
are  not  required  during  construction  of 
the  stairway  itself,  on  a  flight  by  flight 
basis. 

Paragraph  (b)(2]  would  be  a  new  rule, 
and  would  require  skeleton  metal  stairs 
to  be  provided  with  temporary  treads 
and  landings  prior  to  any  foot  traffic  if 
the  permanent  treads  or  landings  are  not 
to  be  placed  until  a  later  date.  Public 
comment  is  requested  in  the  Specific 
Issues  section  of  this  preamble  on 
whether  or  not  this  provision  adequately 
addresses  the  hazard  of  using  this  type 
of  stair  frame. 


Paragraph  (b)(3)  would  require  wood 
treads  for  temporary  service  (Le,  to  fill 
a  metal  stair  pan  for  temporary  use  prior 
to  concrete  placement)  to  be  full  width 
so  that  they  do  not  shift  when  stepped 
upon.  This  is  the  same  requirement  as  E 
S  1926J01(g). 

Two  existing  rules  for  stairways  are 
deleted  from  the  proposed  rules  because 
they  are  redundant  Existing  rule  E 
§  1926.501(d)  requires  debris  temoval 
from  on  and  under  stairways.  This  is 
already  provided  for  in  E  i  ia26.2S(a>— 
Housekeeping.  Similarly,  existing  rule  E 
S  1926.501(1).  requiring  illuminatioo  of 
stairways,  repeats  E  {  1928.56— 
Illumination. 

Paragraph  §  1926. 10S2(c)    Staiirails  and 
handrails. 

Paragraph  (c)  sets  forth  the 
requirements  for  stairrails  and 
handrails.  It  replaces  existing  rule  E 
§  1926.501(b)  which  requires  stairway 
railings  and  guardrails  to  meet  the 
requirements  of  existing  Subpart  M.  The 
proviaioos  of  the  proposed  rule  apply  to 
all  stairways  regardless  of  their  bei^ 
above  lower  levels. 

Paragraph  (cKl)  would  require 
stairways  having  four  or  more  risers  to 
be  equipped  with  at  least  one  haodrail 
and  one  stairrail  system  along  eadi 
unprotected  side  or  edge.  As  briefly 
discussed  in  the  deGnitions  section 
above,  a  stairrail  system  is  a  vertical 
barrier  erected  along  unprotected  sides 
and  edges  of  a  stairway  to  prevent 
employees  from  falling  to  a  lower  level 
A  handrail  is  a  rail  used  to  provide 
employees  a  handhold  for  support  while 
climhing,  descending,  or  resting  on  a 
stairway.  On  many  stairways,  the  top  of 
the  stairrail  system  doubles  as  tiue 
required  handrail.  However,  if  the 
stairrail  is  too  high,  too  low.  or  does  not 
provide  a  proper  grasping  surface,  or  if 
no  stairrail  is  required  because  the 
stairway  is  enclosed  on  both  sides  with 
walls,  then  a  separate  handrail  and 
handrail  siqiport  must  be  provided. 
These  requirements  are  essentially  the 
same  as  the  requirements  in  E 
S  1926.500(eKl).  except  the  proposed 
requirements  do  not  depend  i^xm  the 
width  of  the  stairway.  OSHA  believes 
the  width  criteria  are  nnnecessarily 
speciHc  and  do  not  in  and  of 
themselves,  significandy  affect  worker 
safety.  Consequently.  ^  width-related 
provisions  of  E  {  ig2S.500(eKl)  are 
proposed  to  be  deleted. 

Paragraph  (c)(2)  would  require 
winding  and  spiral  stairways  to  be 
equipped  with  a  handrail  offset  to 
prevent  employees  from  walking  on 
those  portions  of  the  stairways  where 
the  treads  are  less  than  six  inches  wide. 
This  is  the  same  requirement  as  E 


S  192ASO0i<tm,  except  the  prapoMd 
expands  the  rule  to  indade  sp^ 
stairways.  Spiral  stairways  are  covered 
because  the  proUea  of  too  narrow  a 
tread  is  common  to  both  types  of 
stairways. 

Paragraph  (c)(S)  woidd  require  the 
height  of  stairrails  to  be  not  less  than  98 
inches  as  measured  from  the  upper 
surface  of  die  stairrail  system  down  to  a 
point  on  the  upper  surface  of  the  tread  in 
line  with  the  f^ce  of  the  riser  at  the 
fonward  edge  of  die  tread.  Existing  rale 
E  S  1926.500(1X2)  presently  specifies  a 
minimum  hei^t  <rf  30  inches  and  a 
maximum  he^t  of  34  inches,  measured 
the  same  way  as  required  by  die 
proposed  rale.  The  limiU  specified  in  the 
existing  nde  were  devdoped  so  Ih^ 
would  be  compatible  with  the  eidstifig 
handrail  limits  ^kh  are  also  30  and  34 
inches,  thus  allowing  one  ndl  to  serve 
two  functions.  However,  a  study  hy  the 
University  of  ^fi(^igan  (Ex.  0:56)  shows 
that  the  minimum  height  for  railings 
should  be  42  inches,  bat  suggests  diat 
even  42  inches  may  be  too  low  as  "the 
hei^t  of  the  stair  railiiQ  several  steps 
below  the  point  where  &e  fall  originates 
is  considerably  lower  dian  die  stair 
railing  height  at  the  point  where  the  bill 
originates,  thus,  it  appears  that  a  fall 
during  descent  may  be  more  likely  to 
project  the  subject  in  the  direction  of 
this  'lower'  railing,  and  possibly  over  the 
railing"  (Ex.  6:57).  Nevertheless,  in  order 
to  recognize  the  limits  already 
established  by  many  existing  building 
codes,  and  to  allow  contractors  to 
continue  the  common  practice  of 
combining  the  stairrails  and  handrails 
into  one  railing  system,  OSHA  is 
proposing  that  the  minimum  height  of 
stairrails  be  38  inches. 

Paragraph  (c)(4]  would  require 
midrails.  screens,  mesh,  intermediate 
vertical  members  (such  as  balusters),  or 
equivalent  structural  members  to  be 
placed  between  the  stairway  steps  and 
the  top  of  the  stairrail  system.  This  is 
essentially  the  same  as  existing  rule  E 
§  1926.500(f)(2)  which  requires  sUirrails 
to  be  similar  in  construction  to 
guardrails.  Paragraph  (c)(4)(i)  would 
require  midrails  to  be  located  midway  ia 
height  on  a  stairrail  system.  This  is  tlw 
same  requirement  as  contained  in  E 
S  ia26.500({)(l)-  Paragraph  (c)(4Kii) 
would  require  screens  or  mesh,  when 
used,  to  fill  the  entire  opening  between 
toprail  and  stairway  st^>s.  and 
paragraph  (c)(4)(iii)  would  require 
baluster  type  members  to  be  no  more 
than  19  inches  apart.  Paragraph  (cK4}(iv) 
would  allow  other  arrangements  of 
structural  members  provided  all 
openings  in  the  system  are  not  more 
than  19  indies  wide.  Tliese  rules  would 
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be  new  requirements  as  the  existing  rule 
only  addresses  the  use  of  midrails. 
However,  these  new  rules  would  allow 
greater  flexibility  for  the  contractor 
providing  fall  protection,  and  are 
consistent  with  proposed  paragraph 
S  1926.502(b)  in  the  proposed  revisions 
to  Subpart  M— Fall  Protection. 

Paragraph  (c)(5)  would  require 
handrails  and  the  toprails  of  stairrail 
systems  to  be  capable  of  withstanding, 
without  failure,  a  force  of  at  least  200 
pounds  applied  within  two  inches  of  the 
top  surface,  in  any  downward  or 
outward  directioi?,  and  at  any  point 
along  the  top  edge.  This  is  essentially 
the  same  requirement  as  contained  in  E 
§  1926.501(b).  which  references  E 
§  1926.500(f).  The  phrase  "with  a 
minimum  of  deflection"  presently  in  E 
S  1926.500(f)(l)(iv)  is  not  used  in  the 
proposed  rule  because  deflection  should 
not  be  automatically  equated  with 
failure.  A  rail  may  deflect  and  still 
restrain  falls. 

Paragraphs  (c)  (6)  and  (7)  specify  the 
maximum  and  minimum  height  for 
handrails  and  stairrails  which  are  to 
serve  as  handrails.  Although  the  existing 
rules  E  S  1926.500(f)(2)  and  E 
5  1926.500(f)(4)(ii)  specify  30  and  34 
inches  as  appropriate  limits,  a  study  by 
the  University  of  Michigan  (Ex.  6:43)  has 
determined  that  33  inches  is  the 
optimum  height,  and  that  a  variance 
from  this  height  of  plus  or  minus  three 
inches  is  appropriate.  This  new  limit 
would  allow  any  36-inch  high  stairrail 
system  to  double  as  a  hanclrail. 
However,  the  upper  limit  for  handrails  is 
proposed  to  be  37  inches  to  allow  some 
flexibility  in  providing  a  system  that  can 
meet  the  height  criterion  for  both 
stairrail  systems  and  handrail  systems. 

Paragraph  (c)(8)  would  require 
stairrail  systems  and  handrails  to  be 
smooth  finished  in  order  to  prevent 
clothes  from  being  snagged  (which  in 
turn  could  cause  an  employee  to  trip), 
and  to  prevent  the  wounding  of 
employees.  This  is  the  same  requirement 
as  E  5  1926.500(0(l){vi)(o)  and  E 
§  1926.500(f){4){i). 

Paragraph  (c)(9)  would  require 
handrails  to  provide  an  adequate 
handhold  for  anyone  using  them.  This  is 
the  same  requirement  as  in  E 
S  1926.500(n(4)(i). 

Paragraph  (c)(10)  would  require  that 
the  ends  of  stairrail  systems  and 
handrails  be  constructed  such  that  they 
do  not  constitute  projection  hazards. 
This  is  the  same  requirement  as  in  E 
S  1926.500(r)(l)(vi)(cO  and  E 
S  1926.500(f)(4)(i). 

Paragraph  (c)(ll)  would  require 
handrails  to  be  spaced  a  minimum  of 
one  and  one-half  inches  away  from 
walls,  stairrail  systems,  and  other 


objects.  This  is  a  change  from  E 
§  1926.500(f)(4)(iii),  which  requires  a 
minimum  clearance  of  three  inches.  The 
proposed  change  does  not  affect  safety, 
and  would  bring  OSHA  standards  into 
conformance  with  the  current 
requirements  of  many  local  building 
codes,  as  well  as  to  ANSI  standard 
A12.1-1973,  Safety  Requirements  for 
Floor  and  Wall  Openings,  Railings,  and 
Toeboards,  paragraph  7.6. 

Paragraph  (cM12)  would  require 
unprotected  sides  and  edges  of  stairway 
landings  to  be  provided  with  guardrail 
systems.  The  provisions  of  proposed 
Subpart  M  would  apply  as  to  the 
specifics  of  the  guardrial  systems,  and  a 
42  inch  (plus  or  minus  three  inches)  high 
guardrail  would  be  required.  While  this 
appears  to  be  a  new  rule,  it  is  actually  a 
clarification  that  the  minimum  height  of 
36  inches  for  stairrail  systems  does  not 
apply  to  landing  areas. 

Section  1926.1053    Ladders. 

This  section  specifies  the 
requirements  for  all  ladders  used  by 
construction  employees. 

The  existing  standard,  in  paragraphs 
E  §  1926.450(a)  (3),  (4).  and  (5),  requires 
manufactured  and  fixed  ladders  to  "be 
in  accordance  with  the  provisions  of 
American  National  Standards  Institute" 
safety  codes.  Although  the  specific 
safety  codes  are  identified,  the 
applicable  paragraphs  of  each  code  are 
not  specified.  To  eliminate  confusion  as 
to  which  provisions  apply,  and  to 
eliminate  the  need  for  employers  to  refer 
to  documents  outside  Part  1926,  the 
applicable  provisions  of  the  ANSI 
documents  have  been  incorporated  into 
the  text  of  Subpart  X,  and  are  identified 
in  the  following  discussion.  Where  the 
applicable  paragraphs  have  been 
updated  by  more  recent  ANSI 
documents,  the  proposal  incorporates 
the  more  recent  language. 

Paragraph  §  1926. 1053(a)    General. 

Paragraph  (a)  sets  forth  the  general 
requirements  for  the  construction  of 
ladders. 

Paragraph  (a)(1)  would  specify 
minimum  strength  requirements  for  all 
ladders. 

Paragraph  (a)(l)(i)  would  require  each 
portable  ladder  and  each  job-built 
ladder  to  be  capable  of  supporting, 
without  failure,  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  ladder  when  the 
ladder  is  placed  at  an  angle  of  75^8 
degrees  from  the  horizon.  This  minimum 
strength  requirement  for  portable 
ladders  is  essentially  the  same 
requirement  as  contained  in  the  E 
§  1926.450(a)  (3)  and  (4)  references  to  the 
A14.1-1968  ANSI  standard  for  portable 


wood  ladders  (Ex.  8)  which  addresses 
this  concern  in  paragraph  4.1.2.1,  and  the 
A14.2-1956  ANSI  standard  for  portable 
metal  ladders  (Ex.  9)  which  addresses 
this  concern  in  paragraph  4.2.1. 
However,  the  200  pound  load  specified 
by  ANSI  is  deleted  in  favor  of  the 
proposed  performance-oriented 
language  which  addresses  more 
situations.  Breakage,  separation  of 
component  parts,  or  load  refusal  would 
be  used  as  the  failure  criteria,  as  some 
rung  deformation  will  normally  result 
when  such  loads  are  applied,  and  a 
deformed  rung  does  not  necessarily 
indicate  a  ladder  which  is  unsafe  for 
use.  Job-built  ladders  do  not  have 
minimum  strength  criteria  either  in  the 
existing  OSHA  rules  or  in  the  ANSI 
standard  for  job-built  ladders  A14.4- 
1979  (Ex.  14).  However,  their  potential 
use  is  the  same  as  that  of  manufactured 
portable  ladders,  and,  therefore,  the 
proposed  standard  would  impose  the 
same  strength  requirements. 

Paragraph  (a)(l)(ii)  would  require 
fixed  ladders  to  be  capable  of 
supporting,  without  failure,  at  least  two 
loads  of  250  pounds  each,  concentrated 
between  any  two  consecutive  points  of 
attachment  plus  other  anticipated  loads 
such  as  those  caused  by  winds  and  ice 
buildup.  The  paragraph  would  also 
require  that  each  step  and  rung  be 
capable  of  supporting  a  minimum 
concentrated  load  of  250  pounds, 
applied  in  the  middle  of  its  span.  This 
requirement  is  essentially  the  same  as 
contained  in  the  E  §  1926.450(a)(5) 
reference  to  the  ANSI  requirement  for 
fixed  ladders  ANSI  A14.3-1956  (Ex.  10), 
which  addresses  this  in  paragraph  3. 
However,  the  specific  requirement  is 
based  on  the  updated  edition  of  this 
standard,  ANSI  A14.3-1984  (Ex.  13). 
paragraph  3.2.1.1.  The  ANSI  criteria  is 
based  on  loads  of  2S0  pounds,  and  is 
consistent  with  OSHA's  current  use  of 
250  pounds  as  the  average  design  weight 
of  an  employee  with  tools. 

Ladders  built  in  conformance  with 
Appendix  A  would  be  deemed  by  OSHA 
to  meet  the  strength  requirements  of 
paragraph  (a)(1).  This  includes  extra 
heavy  duty  type  lA  ladders  built  in 
accordance  with  the  1982  ANSI 
standards  for  portable  metal  ladders 
and  portable  reinforced  plastic  ladders. 
ANSI  requires  these  types  of  ladders  to 
have  a  safety  factor  of  only  3.3, 
however,  OSHA  believes  that  the 
extensive  testing  procedures  also 
required  by  ANSI  are  sufficient  to  insure 
adequate  ladder  strength.  Appendix  A 
references  the  current  ANSI  standards 
that  apply  to  portable  wood  ladders, 
portable  metal  ladders,  portable 
reinforced  plastic  ladders,  fixed  ladders. 


Federal  Register  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Proposed  Rules 


42755 


and  job-made  ladders  (Exs.  11-14. 17). 
Whereas  the  existing  standard  requires 
conformity  to  similar  earlier 
specifications  (see  E  S  1926.450(a)  (3). 
(4),  and  (5))  the  proposed  standard  does 
not,  as  it  is  written  in  performance- 
oriented  language.  This  would  allow 
design  freedom  to  employers  who  desire 
to  engineer  their  own  ladders,  and 
would  provide  an  acceptable  design  for 
employers  who  do  not  desire  to  or 
cannot  engineer  the  systems  they  use. 
The  important  consideration  is  that  the 
ladder  be  capable  of  safely  supporting 
the  loads  imposed. 

Paragraph  (a)(2)  would  require  ladder 
rungs,  cleats,  and  steps  to  be  parallel, 
level,  and  uniformly  spaced  when  the 
ladder  is  in  position  for  use.  This 
requirement  is  based  on  the  E 
§  1926.450(a)(3)  reference  to  the  ANSI 
standard  for  portable  wood  ladders, 
A14.1-1968  (Ex.  8),  which  addresses  this 
in  paragraph  4.2.1.2.  Although  this 
requirement  is  not  included  in  its 
entirety  in  the  other  ANSI  standards 
referenced  by  E  §  1926.450(a)  (4)  and  (5). 
OSHA  believes  that  such  a  requirement 
is  needed  for  all  ladders. 

Paragraph  (a)(3)  would  require  that 
rung,  cleat,  and  step  spacing  be  not  less 
than  six  inches  apart,  nor  more  than  12 
inches  apart,  as  measured  along  the 
siderail.  and  that  the  limits  be  six  and 
16Vk  inches  for  individual  step  or  rung 
ladders.  Limits  are  specified  in  the 
existing  standard  by  referencing  the 
applicable  ANSI  standards  for  portable 
wood  ladders,  portable  metal  ladders, 
and  fixed  ladders  in  paragraphs  E 
§  1926.450(a)  (3),  (4),  and  (5).  The 
proposed  limits  are  the  general  limits 
used  in  ANSI's  current  standards  for  the 
most  commonly  used  types  of  ladders 
(Exs.  11-14, 17).  Public  comment  is 
requested  on  these  limits  in  Issue 
Number  7. 

Paragraph  (a)(4)  would  specify 
minimum  rung,  cleat,  and  step  length  for 
various  ladders.  These  limits  are 
essentially  the  same  as  contained  in  the 
E  §  1926.450(a)  (3),  (4),  and  (5)  references 
to  existing  ANSI  requirements  A14.1- 
1956  (Ex.  8),  paragraph  4.2.1.3,  ANSI 
A14.2-1956  (Ex.  9),  paragraph  3.2.1.  and 
ANSI  A14.3-1956  (Ex.  10),  paragraph 
4.1.3.  The  limit  for  reinforced  plastic 
ladders  is  based  on  the  requirements  for 
such  ladders  in  ANSI  A14.5-1982  (Ex. 
17).  Limits  are  specified  only  for  the 
most  commonly  used  types  of  ladders. 
Public  comment  is  requested  on  these 
limits  in  Issue  Number  7. 

Paragraph  (a)(5)  would  require 
individual  rung  ladders  to  be  shaped 
such  that  employees'  feet  cannot  slide 
off  rung  ends.  This  is  the  same 
requirement  as  contained  in  paragraph 


4.1.5  of  ANSI  A14.3-1956  (Ex.  10)  which 
is  referenced  by  E  5  1926.451(a)(5). 

Paragraph  (a)(6)  would  require  rung 
and  steps  of  metal  ladders  to  be 
corrugated,  knurled,  dimpled,  coated 
with  skid  resistant  material,  or  be 
otherwise  treated  to  minimize  slipping. 
This  is  the  same  requirement  as  in 
paragraph  3.1.5  of  ANSI  A14.2-1956  (Ex. 
9)  which  is  referenced  by  E 
S  1926.4Sl(a)(4). 

Paragraph  (a)(7)  would  prohibit  the 
tying  together  of  ladder  sections  to  make 
a  longer  ladder,  unless  the  sections  are 
designed  for  such  use.  This  is  the  same 
requirement  as  in  paragraphs  5.2.9  of 
ANSI  A14.1-1968  (Ex.  1)  and  5.3.6  of 
ANSI  A14.2-1956  (Ex.  9)  which  are 
referenced  by  E  §  1926.451(a)  (3)  and  (4), 
respectively. 

Paragraph  (a)(8)  would  require 
stepladders  to  be  provided  with  a  metal 
spreader  or  other  locking  device  to  keep 
the  ladder  in  an  open  position  when 
being  used.  This  is  the  same  requirement 
as  in  paragraphs  4.2.1.6  of  ANSI  A.14.1- 
1968  (Ex.  8)  and  3.3.8  of  ANSI  A14.2- 
1956  (Ex.  9)  which  are  referenced  by  E 
S  1926.451(a)  (3)  and  (4),  respectively. 

Paragraph  (a)(9)  would  require  that  a 
spliced  siderail  be  equivalent  in  strength 
to  a  siderail  of  the  same  length  made  of 
one  piece  of  the  same  material.  This  is 
the  same  requirement  as  E 
S  1926.450(b)(7),  except  the  proposed 
rule  would  apply  to  all  ladders,  not  just 
job-made  ladders,  as  proper  splices  are 
important  on  all  ladders. 

Paragraph  (a)(10)  would  require  that 
when  two  or  more  separate  ladders  are 
used  to  reach  an  elevated  work  area,  the 
ladders  be  offset  and  a  platform  be  used 
between  ladders.  This  is  the  same 
requirement  as  contained  in  E 
§  1926.450(b)(3),  except  the  proposal 
would  extend  this  rule  to  all  multiple 
ladder  situations,  and  not  just  those 
involving  job-made  ladders. 

Paragraphs  (a)  (11)  and  (12)  would 
require  ladder  platforms  and  landings  to 
be  provided  with  guardrails  and 
overhead  fall  protection.  The  provisions 
of  proposed  Subpart  M  would  apply  as 
to  the  specifics  of  the  guardrail  and 
overhead  protection  construction.  These 
are  the  same  requirements  as  are 
contained  in  E  §  1926.450(b)(3),  except 
under  the  proposed  rules,  toeboards 
would  not  be  required  if  there  are  no 
employees  below  the  platform  or 
landing. 

Paragraph  (a)(13)  would  require 
ladder  surfaces  to  be  free  of  puncture 
and  laceration  hazards.  This  provision  is 
essentially  the  same  provision  as  those 
contained  in  the  E  §  1926.450(a)  (3),  (4). 
and  (5)  references  to  existing  ANSI 
requirements  A14.1-1968  (Ex.  8), 


paragraph  3.1.1.1.  ANSI  A14.2-1956  (Ex. 
9).  paragraph  3.1,  and  ANSI  A14.3-1956 
(Ex.  10).  paragraphs  4.1.4  and  4.2.  These 
paragraphs  require  ladders  to  be 
without  defects  such  as  sharp  edges, 
splinters,  and  burrs.  The  proposed 
provisions  would  also  apply  to  job-made 
ladders. 

Paragraph  (a)(14)  would  prohibit 
wood  ladders  from  being  coated  with 
any  opaque  covering  except  as 
necessary  for  identification  or  warning 
labels.  This  provision  is  intended  to 
prohibit  covering  or  painting  over  any 
splits  or  cracks  in  any  wood  ladder 
component  which  would  cause  the 
defect  to  be  unnoticeable  to  a  ladder 
user.  This  requirement  is  based  on  the  E 
S  1926.450(a)(3)  reference  to  ANSI 
requirement  A14.1-1968  (Ex.  8),  which 
addresses  this  in  paragraph  5.1.9. 
However,  the  specific  wording  of  the 
proposal  is  based  on  the  revised  ANSI 
A14.1-1982  (Ex.  11).  paragraph  8.4.6.3. 

Paragraph  (a)(15)  would  require  a 
minimum  perpendicular  clearance  of 
seven  inches  between  fixed  ladder 
rungs,  cleats,  and  steps,  and  any 
obstruction  behind  the  Hxed  ladder.  This 
is  essentially  the  same  requirement  as 
contained  in  the  E  S  1926.450(a)(5) 
reference  to  ANSI  A14.3-1956  (Ex.  10), 
which  addresses  this  in  paragraph  5.4. 
However,  the  proposal  does  not  provide 
for  unavoidable  obstructions  as  in  the 
existing  rule.  This  change  is  made  in  line 
with  the  language  of  the  more  recent 
ANSI  standard  A14.3-1984  (Ex.  13). 
paragraph  5.4.2.1. 

Paragraph  (a)(16)  would  require  a 
minimum  clearance  of  30  inches 
between  fixed  ladders  and  any 
obstruction  on  the  climbing  side  of  the 
ladder.  Where  the  clearance  is  less  than 
30  inches  because  of  unavoidable 
obstructions,  paragraph  (a](17)  would 
require  a  deflection  device  to  be 
installed  that  would  guide  employees 
around  the  obstruction.  These 
requirements  are  essentially  the  same  as 
the  E  §  1926.450(a)(5)  reference  to  ANSI 
A14.3-1956  (Ex.  10),  which  addresses 
this  in  paragraph  5.1.  However,  the 
proposal  is  changed  to  reflect  the 
modifications  contained  in  ANSI  A14.3- 
1984  (Ex.  13),  paragraphs  5.4.1.1  and 
5.4.1.3. 

Paragraph  (a)(18)  would  specify 
minimum  and  maximum  step-across 
distances  at  landings  for  fixed  ladders 
of  seven  inches  and  12  inches.  This  is 
the  same  requirement  as  in  paragraph 
5.6  of  ANSI  A14.3-1956  (Ex.  10)  which  is 
referenced  by  E  §  1926.450(a)(5),  except 
the  existing  two  and  one-half  inch 
minimum  limit  is  changed  to  seven 
inches  to  be  consistent  with  rule  (a)(15). 
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Parapvph  (a)(19)  would  require  a 
minimum  of  15  inches  side  clearance 
(from  the  ladder  centertioe)  for  all  fixed 
ladders  that  do  not  have  cages  or  wells. 
This  is  the  same  provision  as  in 
paragraph  5.2  of  ANSI  A14.3-1956  (Ex. 
10)  which  is  referenced  by  E 
§  1926.450(a)(5). 

Paragraphs  (a)  (20)  and  (21)  would 
require  fixed  ladders  to  be  provided 
with  cages,  wells,  ladder  SAiety  devices, 
or  self-retracting  lifelines  where  the 
length  of  climb  is  less  than  24  feet  but 
the  top  of  the  ladder  is  more  than  24  feet 
above  lower  levels,  and  for  all  fixed 
ladders  where  the  length  of  climb  equals 
or  exceeds  24  feet.  Th^  requirement  is 
based  on  the  E  §  1926.450(aJ(5)  reference 
to  ANSI  A14.3-1956  (Ex  lOj  which 
addresses  this  concept  in  paragraph 
6.1.2.  However,  the  proposed 
requirement  reflects  the  updated  and 
clarified  language  of  A14.3-1984  (Ex.  13). 
paragraph  4.1.  The  proposal  would  also 
allow  the  use  of  the  self-retracting 
lifelines  as  alternative  fall  protection  to 
wells,  cages,  and  ladder  safety  devices. 

Paragraphs  (a)  (22)  and  (23)  virould  set 
forth  the  requirements  for  fixed  ladder 
cage  and  well  construction  and  are 
essentially  the  same  as  ANSI  A14.3- 
1956  (Ex  10)  paragraph  8.1.  which  is 
referenced  by  E  §  1928.450(aH5). 
However,  the  proposal  reflects  the 
updated  and  clarified  language  of  ANSI 
A14  J^-1984  (Ex.  13),  paragraphs  6.1  and 
6.2.  Significant  differences  between  the 
ANSI  documents  are  as  follows: 
Maximum  cage  size  is  increased  from  28 
inches  to  30  inches  to  allow  easier 
employee  movement;  wells  are  now 
required  to  encircle  the  ladder 
completely  and  be  free  of  projections; 
wells  must  now  have  an  inside  clear 
width  of  at  least  30  inches;  and  the 
bottom  access  opening  shall  not  be  less 
than  seven  feet  nor  more  than  eight  feet 
high.  Public  comment  is  requested  on 
these  changes. 

Paragraphs  (a)  (24)  and  (25)  would  set 
forth  the  requirements  for  ladder  safety 
devices  and  is  based  on  the  E 
§  1926.450(a)(5)  reference  to  ANSI 
A14.3-1956  (Ex.  10)  which  covers  this 
topic  in  paragraph  6.5.  However,  the 
proposal  refects  the  updated  and 
clarified  language  of  ANSI  A14.3-1984, 
paragraph  7. 

Paragraph  (a)(24)(i)  would  require 
ladder  safety  devices  and  their  support 
systems  (such  as  a  ladder  to  which  they 
are  attached]  to  be  capable  of 
withstanding,  without  failure,  a  drop  test 
consisting  of  an  18-inch  (.41  m)  drop  of  a 
500  pound  (228  kg)  wei^t.  This 
provisions  is  based  on  the  ANSI  A14.4- 
1984  (Ex.  13).  paragraph  7.1.3.  Paragraph 
(a](24)(ii)  would  require  the  devices  to 
be  of  a  design  which  permits  employees 


using  the  system  to  ascend  or  descend 
without  continually  having  to 
manipulate  any  part  of  the  system.  The 
requirement  is  the  same  as  paragraph 
7.3.1  of  ANSI  A14.3-1984.  Paragraph 
(a)(24)(iji)  would  require  ladder  safety 
devices  to  limit  tke  descending  velocity 
of  an  employee  to  seven  feet  per  second 
(2.1  m/sec)  or  leas  within  two  feet  (.61 
m)  after  a  fall  occurs.  In  establishing  this 
velocity  for  ladder  safety  devices,  it  was 
noted  that  a  National  Bureau  of 
Standards'  report  (Ex  18)  suggests  a 
maximum  descent  rate  of  15  feet  per 
second  for  an  uninjured  employee  and 
10  feet  per  second  (3.1  m/sec)  for  an 
injured  employee  for  descent  devices. 
Descent  devices  are  a  type  of  equipment 
used  for  escapes,  whereby  a  worker 
travels  down  a  rt^e  or  line  without 
obstructions  in  the  descent  path.  In 
adapting  the  concept  of  allowing  a  rate 
of  descent  for  personal  fall  protection 
systems  for  climbing  protection,  OSHA 
is  proposing  a  more  conservative  rate  of 
seven  feet  per  second  (2.1  m/sec)  for 
ladder  safety  devices  because  the  ladder 
may  injure  an  employee  during  descent. 
OSHA  believes  that  in  addition  to 
providing  protection  from  the  force  of 
the  fall,  this  rate  would  enable  an 
employee  to  regain  control  on  the  ladder 
if  desired,  or  to  allow  for  emergency 
egress  at  a  reasonable  and  safe  speed. 
This  represents  the  speed  attained  after 
free  falling  approximately  one  foot  (30.5 
cm).  OSHA  requests  comments  and  data 
in  the  Specific  Issues  section  of  this 
preamble  on  whether  or  not  a  descent 
rate  of  10  feet  per  second  would  provide 
adequate  protection.  Paragraph 
(a)(24)(iv)  would  require  that  the 
maximum  length  of  the  connection 
between  the  carrier  or  lifeline  and  the 
point  of  attachment  to  the  body  belt  not 
exceed  nine  inches  (23  cm).  This 
requirement  is  based  on  a 
recommendation  contained  in  Drs. 
Chaffin  and  Stobbe's  report.  "Ergonomic 
Considerations  Related  to  Selected  Fall 
Prevention  Aspects  of  Scaffolds  and 
Ladders  as  Presented  in  OSHA 
Standard.  29  CFR  Part  1910,  Subpart  D" 
(Ex.  19)  which  indcates  that  this 
distance  is  needed  to  ascend  and 
descend  a  ladder  in  a  position  that  is  not 
awkward. 

Paragraph  (a)(26)  would  specify  the 
mounting  requirements  for  ladder  safety 
devices.  Paragraph  (a)(25)(i)  would 
require  mountings  for  rigid  carriers  to  be 
attached  at  each  end  of  the  carrier  with 
intermediate  mountings  spaced  along 
the  entire  length  of  the  carrier.  This  is 
based  on  ANSI  A.14.3-1984,  paragraph 
7.3.4.  Paragraph  (a)(25)(ii)  would  require 
mountings  for  flexible  carriers  to  be 
attached  at  each  end  of  the  carrier,  and 
that  when  the  system  is  exposed  to 


wind,  cable  guides  be  installed  at  a 
minimum  spacing  of  35  feet  (7.6  m)  and  a 
maximum  spacing  of  40  feet  (12.2  mj 
along  the  entire  length  of  the  carrier  to 
prevent  wind  damage  to  the  system. 
These  are  the  same  requirements  as  in 
ANSI  A.14.3-1984,  paragraph  7.3.5. 
Paragraph  (a){25){iii)  would  require  that 
the  design  and  instaliation  of  mountings 
and  cable  guides  not  reduce  the  design 
strength  of  the  ladder.  This  is  based  on 
ANSI  A14.3-1984,  paragraph  7.1.4. 
Paragraphs  (a)  (26).  (27).  and  (28) 
would  specify  the  height  of  ladder 
siderails  at  landings,  the  amount  of 
siderail  flare,  and  would  require 
siderails  and  steps  or  nmgs  to  be 
continuous  in  the  extension  (that  is.  they 
shall  be  carried  to  the  next  regular  step 
or  rung  beyond  or  above  the  42  inch 
minimum  height).  These  are  the  same 
requirements  as  in  ANSI  A14.3-1956  (Ex. 
10),  paragraph  6.3.  referenced  by 
S  1926.450(a)(5),  except  the  minimum 
and  maximum  sideraU  flare  is  changed 
from  18  inches  and  24  inches  to  24 
inches  and  30  inches  to  reflect  ANSI 
A14.3-1984  (Ex.  13)  paragraph  5.3. 
Paragraph  (a)(29)  would  require 
individual  rung  ladders,  except  Aose 
covered  by  manhole  oovers  or  hatches, 
to  extend  42  inches  above  the  landing  or 
be  equipped  with  grabrails.  This  is 
based  on  the  ANSI  A14.3-1984  (Ex.  13) 
paragraph  5.3.3  revision  of  ANSI  A14.3- 
1956  (Ex.  10)  paragraph  6.3  which  is 
referenced  by  E  5  1926.450(a)(5). 

Paragraph  §  1926.1053(b)    Use. 

Paragraph  (b)  sets  forth  the 
requirements  for  safe  ladder  use  by 
construction  employees. 

Paragraph  (b)(1)  would  require  ladder 
siderails  to  extend  at  least  three  feet 
above  the  upper  level  or  siuface  to 
which  the  ladder  is  used  to  gain  access. 
This  is  substantively  the  same 
requirement  as  E  §  19t6.450(a)(9).  The 
proposal  would  provide  that  when  such 
extensions  are  not  possible  because  of 
the  ladder  length,  then  the  ladder  shall 
be  secured  at  the  top  and  employees  be 
provided  with  a  grasping  device  such  as 
a  grabrail.  This  is  essentially  the  same 
provision  as  in  E  §  19a6.450(a)(9),  except 
that  the  proposal  would  require  the 
securing  of  the  ladder  and  would  not 
limit  alternative  solutions  to  grabrails. 

Paragraph  (b)(2)  would  require 
ladders  to  be  fiiee  of  slipping  hazards. 
This  requirement  is  based  on  the  E 
§  1926.450(a)(3)  reference  to  ANSI 
A14.1-1968  (Ex.  8),  which  in  paragraph 
5.1.11  requires  ladder  rungs  to  be  "kept 
free  of  grease  and  oil";  the  E 
§  1926.450(a)(4)  reference  to  ANSI 
A14.2-1956  (Ex.  9),  wWch  requires  in 
paragraph  8  that  ladders  "be  maintained 
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in  safe  condition;"  and  the  E 
§  1926.450(a)(5)  reference  to  ANSI 
A14.3-1956  (Ex.  10).  which  requires  in 
paragraph  5.2.6.4  that  ladders  be 
"cleaned  of  oil,  grease,  or  slippery 
materials."  However,  oil  and  grease  are 
only  two  of  many  slip-causing 
substances  and,  therefore,  paragraph 
(b)(2)  would  use  broader  language. 

Paragraph  (b)(3)  would  require  that 
ladders  not  be  loaded  beyond  their 
maximum  intended  load-carrying 
capacity,  nor  beyond  their  rated 
capacity.  This  requirement  is  a 
clarification  and  extension  of  the  E 
§  1926.450(a)(3)  reference  to  ANSI 
A14.1-1968  (Ex.  8)  which  addresses 
overloading  in  paragraph  5.2.2.  The 
proposal  would  extend  the  rule  against 
overloading  to  all  ladders  in  all 
situations. 

Paragraph  (b)(4)  would  require  that 
ladders  be  used  only  for  the  purpose  for 
which  they  were  designed.  This 
provision  is  based  on  the  E 
§  1926.45G(a)(3)  reference  to  ANSI 
A14.1-1968  (Ex.  8).  which  in  paragraph 
5.2.12  prohibits  using  ladders  as  guys, 
braces,  skids,  or  for  other  than  their 
intended  purpose.  This  provision  is  also 
based  on  E  §  1926.450(a)(7)  which 
prohibits  using  ladders  in  a  horizontal 
position  as  a  scaffold  platform,  or  a 
runway.  The  proposed  restriction  would 
apply  to  all  ladders,  not  just  portable 
ladders. 

Paragraph  (b)(5)  would  require  non- 
self-supporting  ladders  to  be  used  such 
that  the  angle  of  inclination  is 
approximately  one  to  four,  horizontal 
distance  to  working  ladder  length 
distance.  The  proposed  rule  would  also 
include  the  language  of  ANSI  A14.4- 
1979  (Ex.  14),  Safety  Requirements  for 
Job-Made  Ladders,  paragraph  4.4.1, 
which  increases  the  required  minimum 
angle  to  a  ratio  of  one  to  eight  for  job- 
made  ladders  made  with  spliced 
siderails.  This  paragraph  also  would 
require  fixed  ladders  to  be  used  at  a 
pitch  no  greater  than  90  degrees  from 
the  horizontal  as  measured  to  the 
backside  of  the  ladder.  This  rule  is 
based  on  the  ANSI  A14.3-1956  (Ex.  10) 
provision  in  paragraph  7.1,  which  is 
contained  in  the  E  S  1926.450(a)(5) 
reference. 

Paragraph  (b)(6)  would  require 
ladders  to  be  used  only  on  stable  and 
level  surfaces  unless  secured  to  prevent 
accidental  displacement.  This 
requirement  is  based  on  E 
§  1926.450(a)(6),  which  requires  "a 
substantial  base";  on  the  E 
§  1926.450(a)(3)  reference  to  ANSI 
A14.1-1968  (Ex.  8),  which  in  paragraph 
5.2.3,  requires  a  "secure  footing"  for 
ladders;  and  on  paragraph  5.2.5.  which 
requires  a  stable  footing.  The  additional 


requirement  that  the  surface  must  be 
level  or  the  ladders  be  secured  is  based 
on  ANSI  A14.1-1982  (Ex.  11).  paragraph 
8.3.4.  and  is  included  as  OSHA  believes 
that  surfaces  which  are  not  level  do  not 
provide  suitable  support  for  unseciu«d 
ladders. 

Paragraph  (b)(7)  would  prohibit  the 
use  of  ladders  on  slippery  surfaces 
unless  they  are  secured  or  provided  with 
slip-resistant  feet  This  is  essentially  the 
same  requirement  as  the  E 
§  1926.450(a)(3)  reference  to  ANSI 
A14.1-1968  (Ex.  8).  which  addresses  this 
in  paragraph  5.2.20.  except  the 
requirement  is  modified  to  reflect  the 
more  recent  language  of  ANSI  A14.1- 
1982  (Ex.  11).  paragraph  8.3.4. 

Paragraph  (b)(8)  would  require 
ladders  placed  in  passageways, 
doorways,  or  any  location  where  they 
can  be  displaced  by  other  activities  or 
traffic  to  be  secured  in  place,  or  a 
barricade  system  used  to  keep  activities 
and  traffic  away  from  the  ladder.  This  is 
the  same  provision  as  E  S  192e.450(a)(8). 
except  for  the  additional  proposed 
provision  to  allow  the  ladders  to  be  tied 
off  or  otherwise  secured.  OSHA  believes 
that  if  a  ladder  is  secured  against 
displacement  then  no  problem  exists. 
The  type  of  tie-off  required  would  vary 
depending  on  the  type  of  activity  taking 
place,  and  the  likelihood  of  ladder 
displacement. 

Paragraphs  (b)  (6).  (7)  and  (8).  would 
replace  E  S  1928.450{a)(10).  which  simply 
requires  portable  ladders  to  be  tied, 
blocked,  or  otherwise  secured.  The 
revised  rules  would  more  clearly 
identify  the  hazards  to  be  protected 
against  by  requiring  such  restraints 
where  the  footing  is  unstable,  unlevel. 
slippery,  or  where  the  ladder  can  be 
accidentally  displaced  by  other  work 
activities  or  traffic. 

Paragraph  (b)(9)  would  require  the 
area  around  the  top  and  bottom  of 
ladders  to  be  kept  clear.  This  is  the 
same  requirement  as  contained  in  E 
S  1926.450(a)(6).  except  that  it  would 
apply  to  fixed  ladders  as  well  as 
portable  ladders. 

Paragraph  (b)(10)  would  require  the 
tops  of  non-self-supporting  ladders  to  be 
placed  such  that  the  two  siderails  are 
equally  supported,  or  provided  with  a 
single  support  attachment.  This 
requirement  is  proposed  to  insure  proper 
ladder  stability  and  is  based  on  the  E 
§  1926.450(a)(4)  reference  to  ANSI 
A14.2-1956  (Ex.  9).  which  addresses  this 
in  paragraph  5.3.2;  on  ANSI  A14.1-1982 
(Ex.  11),  which  addresses  it  in  paragraph 
8.3.5;  and  on  ANSI  A14.2-1982  (Ex.  12). 
which  covers  this  in  paragraph  8.3.5. 

Paragraph  (b)(ll)  would  provide  that 
ladders  not  be  moved,  shifted,  or 
extended  while  occupied.  Essentially. 


this  would  be  a  new  rule  although  E 
S  1926.450(a)(3)  references  ANSI  A14.1- 
1968  (Ex.  8)  which  contains  in  paragraph 
5.2.17  a  prohibition  against  extending  a 
ladder  while  occupied.  The  proposed 
rule  is  further  supported  by  paragraph 
8.3.15  of  both  ANSI  A14.1-1082  (Ex.  11) 
and  A14.2-1982  (Ex.  12)  which  prohibit 
relocating  a  ladder  while  it  is  occupied, 
and  by  paragraph  8.3.13.1  of  both  1962 
ANSI  standards  which  prohibit 
extending  a  ladder  while  occupied. 

Paragraph  (b)(12)  would  require 
ladders  to  have  nonconductive  siderails 
when  used  where  the  ladder  could 
contact  energized  equipment,  except  as 
provided  in  29  CFR  1928.951(c)(l}  of 
Subpart  V — Power  Transmission  and 
Distribution.  This  is  essentially  the  same 
requirement  as  E  {  1926.450(a)(ll), 
except  the  existing  rule  does  not 
reference  the  Subpart  V  rule  and, 
therefore,  is  in  conflict  with  that 
provision.  Subpart  V  provides  that 
"portable  metal  or  conductive  ladders 
shall  not  be  used  near  energized  lines  or 
equipment  except  as  may  be  necessary 
in  specialized  work  such  as  in  high 
voltage  substations  where 
nonconductive  ladders  might  present  a 
greater  hazard  than  conductive 
ladders." 

Paragraph  (b)(13)  would  prohibit  usm« 
the  top  of  a  stepladder  as  a  step.  This  is 
the  same  provision  as  ANSI  Al4.1-ig68 
(Ex.  8).  paragraph  5.2.13,  referenced  by  E 
§  1926.450(b)(3).  except  it  would  apply  to 
all  stepladders  and  not  just  wood 
stepladders. 

Paragraph  (b)(14)  would  prohibit  using 
the  crossbracing  on  stepladders  as  a 
step.  This  is  the  same  provision  as  ANSI 
A14.1-1968  (Ex.  8).  paragraph  5.2.22, 
referenced  by  E  5  1926.450(a)(3),  except 
it  would  apply  to  all  stepladders  and  not 
just  wood  stepladders.  Crossbracing  is 
not  designed  as  a  step  and  its  use  as 
such  can  result  in  falls  from  the  ladders. 

Paragraph  (b)(15)  would  require 
ladders  to  be  inspected  for  visible 
defects  prior  to  the  first  use  of  each 
workshift  and  after  any  occurrence 
which  could  affect  their  use.  Public 
comment  is  requested  on  this 
requirement  in  Issue  Number  5. 

Paragraph  (b)(16)  would  provide  that 
ladders  with  structural  defects  be 
immediately  tagged  or  withdrawn  from 
service  until  repaired.  This  is  essentially 
the  same  rule  as  E  S  1926.450(a)(2), 
except  tagging  is  added  for  defective 
ladders  which  are  not  or  can  not  be 
immediately  removed  ftt)m  service.  The 
proposed  language  makes  it  clear  that 
ladders  can  be  reused  after  they  have 
been  repaired.  The  requirement  in  E 
S  1926.450(a)(2)  that  metal  ladder 
inspections  include  a  check  for  rung 
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corrosion  would  be  deleted  as  betng 
redtmdant  of  fhe  general  inapeclion 
reqmmBmt  contained  in  (bMlS). 

Paragraph  (b)(17)  wrould  requira 
ladder  repairs  to  restore  the  ladder  to  a 
condition  meeting  the  design  criteria  of 
the  ladder.  This  would  be  a  new 
requirement  and  means  that  if,  for 
example,  a  Type  lA  extra-heavjnduty- 
rated  ladder  has  a  broken  rung,  the 
replacement  rung  also  must  be  capable 
of  supporting  at  least  a  300  pound  load. 

Existing  provisions  B  §  1928.450(b)(2); 
the  first  line  of  (b)(3);  and  provisions  (b) 
(4).  (5),  (6).  (8),  (9).  (10),  (11).  and  (12)  are 
specification-type  requirements  for  job- 
made  ladders.  They  are  proposed  to  be 
deleted  as  being  redundant  and  in 
conflict  with  the  performance-oriented 
provisions  of  proposed  paragraph 
S  1926.1053(a)(1).  Contractors  who  wish 
to  refer  to  a  guide  table  for  the 
construction  of  job-made  ladders, 
should  use  their  own  design  tables 
which  are  compatible  with 
§  1928.1053(a)(1).  or  use  the  ANSI 
standard  for  job-made  ladders,  A14.4- 
1979.  As  written,  the  existing  rules  are 
out  of  context  and  are  not  sufficiently 
detailed  to  address  adequately  job- 
made  ladder  construction.  In  addition, 
the  provisions  of  paragraphs  E 
§  1926.450(b)  (6).  (10),  and  (11)  were 
developed  for  manufactured  portable 
wood  ladders  and  not  job-made  ladders. 
The  proposed  language  corrects  these 
problems. 

Section  1926.1060    Training. 

This  section  is  in  addition  to  the 
training  requirements  of  E 
S  1926.21;  however,  the  provisions 
may  be  cited  only  when  one  or  more 
citations  are  issued  under  the  other 
provisions  of  Subpart  X. 

Paragraph  {8)(1)  would  clarify  the 
types  of  hazards  to  be  addressed  in  all 
training  programs  given  to  educate 
employees  using  ladders  and  stairways. 
Stairways  and  ladders  are  safe  only 
when  they  are  designed,  built,  located, 
maintained,  and  used  properly.  TTiis 
section  contains  requirements  as  to  how 
the  requisite  training  is  to  be  carried  out. 
However,  this  section  does  not  specify 
the  details  of  the  training  program. 
Instead,  it  requires  employees  to  be 
instructed  in  the  proper  way  to  build, 
use.  place,  and  aiaintain  stairways  and 
ladders.  In  this  way.  the  section 
provides  flexibility  for  the  employer  in 
designing  the  training  program. 

Paragraph  (a)(2)  requires  training  and 
retraining  to  be  provided  for  each 
employee  as  necessary.  OSHA  requests 
public  comment  on  the  frequency  of 
training  in  Issue  Number  8. 


Specific  issue$.  The  public  is 
specifically  requested  to  comment  on 
the  following  is.^tes: 

1.  The  preamble  identifies  the 
provisions  in  the  standard  which  are 
new  or  which  are  changed  from  the 
provisions  of  the  existing  standard. 
OSHA  believes  that  many  employers 
are  already  following  many  of  these 
revised  provisions.  However,  OSHA  will 
evaluate,  on  the  basis  of  all  the  evidence 
submitted  to  the  public  record,  the  likely 
effectiveness  of  the  proposed  revised 
and  new  provisions  and  will  include  in 
the  final  rule  only  those  revised  and 
new  requirements  for  which  a 
significant  reduction  in  the  risk  of 
incurring  injuries  or  fatalities  would  be 
supported  by  the  final  record.  Hence, 
the  following  issues  are  raised: 

(a)  Pubhc  comment  is  requested  on 
the  current  level  of  practice  which  meets 
the  requirements  of  the  proposed 
changes; 

(b)  Public  comment  is  requested  on 
the  practicality  and  feasibility  of  the 
proposed  changes,  and  whether 
implementation  of  the  proposed  changes 
will  reduce  the  occurrence  or  severity  of 
accidents; 

(c)  Public  comment  is  requested  on  the 
amount  of  any  costs  or  savings  which 
have  not  been  identified  by  OSHA  (see 
Section  IV  of  this  preamble — 
Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis)  which  might  result  from  the 
proposed  changes; 

(d)  Public  comment  is  requested  on 
the  availability  and  content  of  accident 
reports  which  indicate  that  the  proposal 
does  not  properly  address  stairway  and 
ladder  hazards. 

2.  Existing  rule  E  §  1926.450(a)(1) 
requires  a  means  of  access  at  all  breaks 
in  elevation.  Existing  rule  E  S  1926.501(a) 
requires  a  means  of  access  on  structiu^s 
two  or  more  floors  (20  feet)  high.  Public 
comment  is  requested  on  an  appropriate 
height  Umit  where  a  means  of  access 
should  be  required.  One  suggestion  is  to 
require  a  ladder,  stairway,  runway,  or 
ramp  wherever  there  is  a  break  in 
elevation  of  19  inches  or  more,  the 
equivalent  of  two  standard  steps. 
Comments  should  include  appropriate 
injury  and  cost  data. 

3.  Existing  rule  E  9  ig26.450(a](3] 
references  ANSI  A14.1-1968  which 
prohibits  the  use  of  wooden  single  rail 
ladders  in  paragraph  5.2.10.  However, 
this  prohibition  it  not  found  in  latter 
ANSI  document*  OSHA  beheves  such 
ladders  are  inherently  difficult  and 
hazardous  to  use,  and  pubhc  comment  is 
requested  on  whether  or  not  the  use  of 
such  ladders  should  continue  to  be 
prohibited.  Comments  should  address 
costs,  accidents,  and  all  types  of 


construction  materie^s,  i.e.,  wood,  metal, 
plastic,  etc. 

4.  The  requirements  of  proposed  rules 
§§  1926.1053(a)(10}-{12)  are  based  on  E 
§  1926.450(b)(3)  whidi  applies  only  to 
job-made  ladders.  Public  comment  is 
requested  on  whether  or  not  it  is 
appropriate  to  extend  this  rule  to  all 
ladders.  Comments  aliould  include 
appropriate  cost  and  injury  data. 

5.  Proposed  rule  S  1926.1053(b)(15) 
requires  ladders  to  be  inspected  for 
visible  defects  prior  to  the  first  use  of 
each  workshift  and  after  any  occurrence 
which  could  affect  their  use.  The 
requirement  for  an  inspection  is  implied 
in  E  S  1926.450(8  )(2).  and  required  by  the 
respective  E  5§  1926j45G(a)  (3),  (4),  and 
(5)  references  to  ANSI  provisions  A14.1- 
1968  (Ex.  8),  paragraph  5.1.10;  A14.2- 
1956  (Ex.  9),  paragraph  5.2.4;  and  A14.3- 
1956  (Ex.  10),  paragraph  8.  The 
referenced  ANSI  provisions  do  not 
specify  a  definite  frequency  rate  for 
inspections,  howevet,  the  proposed 
frequency  is  similar  to  that  set  out  in 
paragraphs  8.4.1  of  ANSI  14.1-1982  (Ex. 
11),  and  A14.2-1982  (Ex.  12).  which 
suggest  that  inspections  be  made  prior 
to  each  use.  Public  comment  is 
requested  on  the  specified  frequency  of 
inspection. 

6.  Proposed  rule  §  1926.1053(a)(l){i) 
requires  ladders  to  have  a  four  to  one 
strength  capacity  (ladders  meeting  ANSI 
specifications  are  deemed  to  meet  this 
requirement).  However,  once  a  ladder 
has  been  designed  and  is  in  use,  it  is 
difficult  to  assess  its  strength  capacity 
as  loading  the  ladder  to  four  times  its 
rated  capacity  could  permanently 
damage  the  ladder  and  render  it  useless 
Speci^ing  a  maximum  allowable 
deflection  for  a  ladder  while  in  use 
could  be  an  appropriate  method  of 
evaluating  a  ladder's  capacity.  Public 
comment  is  requested  on  whether  or  not 
OSHA  should  specify  a  maximum 
allowable  deflection  for  ladders,  and  if 
so,  how  much  should  be  allowed,  and 
how  should  it  be  measured  (i.e.. 
horizontally  with  end  points  supported 
and  the  working  load  applied  in 
midspan)? 

7.  Proposed  rule  §  1926.1053(a)(3) 
specifies  minimum  and  maximum 
vertical  spacing  between  ladder  rungs, 
steps,  and  cleats.  Proposed  rule 

§  1926.1053(a)(4)  specifies  minimum 
widths  for  rungs,  steps,  and  cleats. 
These  limits  are  based  on  the  general 
limits  set  forth  in  the  ANSI  dtandards  for 
ladders  (Exs.  11-14, 17).  However,  the 
proposed  limits  reflect  OSHA's  attempt 
to  consolidate  the  wide  range  of  ANSI's 
limits,  and  consequently,  do  not  mirror 
the  existing  ANSI  provisions  exactly. 


Fadaral  Register 


Therefore,  public  comment  is  requested 
on  the  following  points: 

(a)  Are  the  proposed  limits 
appropriate,  or  should  the  more  specific 
ANSI  limits  be  adopted,  or  should  other 
less  specific  limits  be  adopted? 
Proponents  for  using  the  more  specific 
ANSI  limits  should  state  why  the 
various  limits  are  required  for  each  type 
of  ladder.  Proponents  for  using  less 
specific  limits  should  state  where  the 
limits  are  from  and  why  the  proposed 
limits  are  not  appropriate. 

(b)  If  the  proposed  limits  are 
appropriate,  should  they  be 
consolidated  further  so  that  there  is  only 
one  set  of  rules  for  vertical  spacing,  say 
6  to  12  inches,  and  one  minimum  width 
limit,  say  11  Vi  inches? 

8.  Proposed  rule  9  192a.l060(a){2) 
would  require  training  and  retraining  as 
necessary  for  all  employees  using 
stairways  and  ladders.  Public  comment 
is  requested  on  whether  a  more  speciflc 
requirement  or  a  less  specific 
requirement  such  as  thai  found  in 
1 1926.21,  would  be  appropriate.  OSHA 
intends  to  include  in  the  final  rule  only 
those  training  requirements  for  which  a 
significant  reduction  in^heri&k  of 
incurring  injuries  or  fatalities  would  be 
supported  in  the  final  record. 

Public  comment  is  also  requested  on 
what  training  programs  are  currently 
available,  who  is  providing  them,  and 
their  cost.  To  the  extent  possible, 
examples  of  both  adequate  and 
inadequate  training  programs  should  be 
provided,  with  examples  of  how 
inadequate  training  may  have 
contributed  to  unsafe  conditions. 

Companies,  unions,  tradie 
associations,  and  other  oiganizations 
conducting  training  programs  also  are 
encouraged  to  submit  data  concerning 
the  safety  records  of  employees  who 
have  undergone  training.  For  example, 
have  companies  which  have  instituted 
training  programs  experienced  a 
decrease  in  accidents  compared  to  the 
situation  existing  before  training  was 
started. 

Information  concerning  the  costs  of 
training  and  how  such  costs  may  be 
offset  by  more  efficient  and/or  safe 
operations  is  also  requested.  Although 
OSHA  believes  safety  training  is 
necessary  and  beneficial,  comments 
have  been  received  that  raise  the 
following  concerns: 

What  level  of  specificity  should 
OSHA  require  in  a  training  program? 
What  are  the  necessary  elements  of  a 
training  program?  Can  the  more  general 
training  requirements  contained  in 
§  1926.21  be  effective  in  providing 
employees  with  adequate  training  or  are 
the  more  specific  requirements  in  this 
proposal  necessary? 
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Do  employers  or  employees  believe 
that  training  is  too  costly  for  die  benefiu 
it  yields?  If  OSHA  should  not  require 
ti-aining  at  all  is  there  a  basis  for 
predicting  if  training  efforts  wHl 
decrease,  increase,  or  stay  at  present 
levels?  Would  employers,  employees,  or 
other  interested  parties  support  the 
omission  of  the  training  requirement 
proposed  for  this  subpart?  Do  data, 
eyewitiiess,  and  anecdotal  evidence 
exist  which  may  constitute  support  for 
OSHA's  not  requiring  training? 

Comments  are  also  requested  on 
whether  or  not  training  should  be 
required  to  be  provided  in  specific 
sessions  devoted  to  an  overall  view  of 
safety  issues  likely  to  be  encountered,  or 
are  on-the-job  sessions,  limited  to 
isolated  safety  concerns  as  they  are 
encountered,  sufficient  to  insure  safety? 
In  addition.  OSHA  requests  comments 
on  whether  compliance  with  these 
proposed  ti-aining  requirements  could  be 
practicably  accomplished  without 
keeping  records.  Do  these  proposed 
training  requirements,  as  written, 
impose  an  implicit  recordkeeping 
burden  on  employers?  Data  on  the  cost 
and  time  necessary  for  keeping  training 
records,  if  any,  are  requested. 

9.  In  some  of  the  existing  provisions 
and  in  some  of  the  pn^osed  provisions, 
OSHA  uses  specific  numerical  limits  to 
define  and  clarify  the  duties  set  forth. 
For  example,  see  Issue  Number  7  above 
addressing  ladder  rung  spaaing,  and  see 
E  (1926.501(j)  and  proposed  provision 
S  1926.1052(a)(2)  which  address 
stairway  slope.  These  and  other  limits 
are  based  on  existing  laws  and 
consensus  standards,  and  aro  used  in 
lieu  of  more  performance-oriented 
language  such  as  "provide  adequate 
rung  spacing."  or  "install  stairways  at 
such  angles  that  tripping  is  minimized," 
or  language  which  requires  a  numerical 
limit  but  then  allows  other 
configurations  which  give  "equivalent" 
protection.  OSHA  believes  that  although 
such  performance-oriented  language 
would  be  less  restrictive  on  employers, 
and  thus  give  them  more  options  when 
abating  a  hazard,  it  does  not  always  tell 
the  employer  exactly  what  is  required 
(i.e.,  how  to  do  something  "right").  On 
the  other  hand,  requiring  specific 
numerical  Hmits  in  the  rule  and  allowing 
the  employer  to  use  other  limits  which 
the  employer  can  show  will  provide 
"equivalent"  protection  may  respond  to 
both  these  concerns.  OSHA  believes 
that  the  use  of  specific  limits  in  certain 
provisions  (such  as  those  listed  above, 
and  those  for  stairrail,  handrail  heights, 
and  similar  requirements)  provides  the 
required  notice  to  employers  as  to  how 
they  can  comply  with  a  provision 
compared  to  how  OSHA  mtends  to 


enforce  the  provision.  OSHA  believes 
that  such  notice  serves  to  inform 
employees  and  employers  about  the 
proper  way  to  do  things:  promotes 
consistency  in  hazard  abatement  at  all 
worksites;  and  also  minimizes  legal 
disputes  over  the  intent  of  a 
requirement  On  the  other  hand, 
specification  language  can  increase 
costs  without  increasing  safety, 
discourage  technical  innovation,  prevent 
the  use  of  safe  alternatives,  and  fail  to 
anticipate  the  varying  needs  and 
situations  in  the  numerous  workplaces 
covered  by  the  standard. 

Public  comment  is  requested  on 
whether  or  not  OSHA's  use  of 
specification  language  is  appropriate,  or 
if  it  should  be  moved  to  a  ncm- 
mandatory  appendix  which  could 
provide  guidance  to  employers.  If  not, 
how  should  the  provisions  be  written  to 
provide  the  desired  flexibility  and  the 
required  fair  notice?  If  the  continued  use 
of  such  limits  is  appropriate,  are  the 
proposed  limits  sufficient  to  abate  the 
hazards?  Comments  should  include 
appropriate  cost  and  injury  data. 

10.  Existing  rule  E  {  1926.501(f)  and 
proposed  rule  S  1926.1052(b)(1)  require 
metal  pan-type  stairways  to  be 
temporarily  filled  with  wood  or  other 
material  until  the  concrete  treads  are 
placed.  Proposed  rule  9  ig26.1053(b)(2) 
addresses  a  similar  concern  for 
adequate  footing  on  skeleton  metal 
stairs,  and  would  prohibit  the  use  of 
such  stairs  until  either  temporary  or 
permanent  treads  and  landings  are 
installed.  OSHA  solicits  comments  and 
suggestions  regarding  the  adequacy  or 
need  for  these  provisions.  Comments 
should  include  appropriate  cost  and 
injury  data. 

11.  Existing  rule  E  J  1926.500(e)(1)  and 
proposed  rule  S  1926.1052(c)(1)  require 
stairways  having  four  or  more  risers  to 
be  equipped  with  stairrail  and  handrail 
systems.  Comments  have  been  received 
which  suggest  that  "four  risers"  is  not 
the  appropriate  lower  limit  Public 
comment  is  requested  on  whether  or  not 
another  limit  is  appropriate.  Conunents 
should  include  appropriate  cost  and 
injury  data. 

12.  Paragraph  9  1928.1053(a)(24)(iii) 
would  limit  the  descending  velocity  of 
employees  using  ladder  safety  devices 
to  seven  feet  per  second  or  less.  Public 
comment  is  requested  on  whether  or  not 
some  other  limit  would  be  appropriate, 
such  as  those  recommended  by  the 
National  Bureau  of  Standards  study  (Ex. 
18).  Proponents  for  limits  other  than  the 
one  proposed  should  discuss  why  the 
proposed  limit  is  not  appropriate. 
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IV.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis 

Introduction  and  Summary 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193).  February  17. 
1981)  OSHA  has  analyzed  the  economic 
impact  of  this  proposed  standard.  Under 
the  criteria  established  in  E.0. 12291, 
OSHA  has  determined  that  the 
promulgation  of  this  proposed  standard 
would  be  a  "minor"  action  because  the 
expected  yearly  costs  of  full  compliance 
with  the  proposed  standard  would  be 
approximately  $16.95  million  in  the  first 
year  and  $12,543  million  each  year 
thereafter:  These  expected  costs  of 
compliance  are  less  than  the  $100 
million  necessary  for  the  proposed 
standard  to  be  considered  a  "major" 
regulatory  action. 

Proposed  Subparts  L.  M,  and  X  cover 
surfaces  and  areas  that  are  currently 
covered  under  the  existing  Subparts  L 
and  M.  OSHA  has  reorganized  these 
Subparts  in  order  to  construct  a  more 
logical  ordering  to  its  standards  and  to 
facilitate  the  employer's  ability  to  find 
the  sections  appropriate  to  the 
employer's  concerns.  In  order  to  comply 
with  the  spirit  of  E.0. 12291,  OSHA  has 
also  estimated  the  costs  of  compliance 
with  the  stairrail  provisions  to  Subpart  L 
and  the  costs  of  compliance  with  the 
ladder  training  provisions  to  Subpart 
M — the  subparts  in  which  the  provisions 
governing  these  surfaces  are  currently 
found.  OSHA  has  determined  that  the 
addition  of  these  costs  of  compliance 
estimates  to  those  costs  of  compliance 
estimates  for  the  provisions  in  the 
proposed  Subparts  L  and  M  would  not 
make  either  proposed  standard  a 
"major"  action. 

Affected  Industries  and  Population  at 
Risk 

The  entire  construction  industry 
would  be  affected  by  the  proposed 
changes  to  the  existing  Subparts  L  and 
M  in  view  of  the  extensive  use  of 
ladders  and  stairways  in  all  sectors  of 
the  industry.  In  terms  of  the  two-digit 
Standard  Industrial  Classification  (SIC) 
codes,  OSHA  determined  that  the 
proposal  could  potentially  affect  all 
firms  in  SICs  15  (Building 
Construction — General  Contractors  and 
Operative  Builders),  SIC  16 
(Construction  Other  Than  Building 
Construction — General  Contractors), 
and  SIC  17  (Construction— Special 
Trades  Contractors).  In  1977,  there  were 
approximately  456,000  individual 
contractors  affected  by  Subparts  L  and 
M.  The  majority  of  business  firms 
classified  under  SIC  17  are 
subcontractors  to  the  general 


contractors  classified  under  SICs  15  and 
16.  Rather  than  claisifying  these  sectors 
by  their  two-digit  SIC  designations, 
OSHA  used  the  type  of  finished 
construction  product  as  the  basis  for 
classifying  the  construction  industry  into 
the  following  four  general  sectors: 

1.  Single-family  housing, 

2.  Residential,  except  single  family 
housing  (e.g.,  hotels,  apartments), 

3.  Nonresidential  (e.g.,  commercial 
and  institutional  buildings],  and 

4.  Heavy  construction  (e.g..  bridges, 
utilities). 

OSHA  estimated  that  all  of  the 
approximately  4  million  construction 
workers  frequently  work  on  ladders  and 
stairways.  Although  it  is  quite  likely  that 
the  amount  of  ladders  and  stairway  use 
would  differ  among  different  types  of 
construction  trades,  no  data  were 
available  to  quantify  these  differences. 

Significance  of  Risk 

OSHA  estimated  that  the  percentage 
of  all  occupational  injuries  that  are 
injuries  in  construction  due  to  falls  from 
ladders  and  stairways  is  between  0.29 
percent  and  0.57  percent,  with  a  mean  of 
0.43  percent.  Applying  this  range  to  the 
5,956.000  occupational  injuries  reported 
in  the  1979  Occupational  Injuries  and 
Illnesses  report  (Ex.  16),  OSHA 
estimated  that  the  number  of  injuries  in 
construction  due  to  falls  from  ladders 
and  stairways  was  between  17,280  and 
33,960  with  a  mean  of  25,620.  Of  these 
injuries,  between  7JB45  and  15,420  with  a 
mean  of  11,635  were  lost  workday 
injuries  and  between  9,435  and  18,540 
with  a  mean  of  13,985  were  non-lost 
workday  injuries.  OSHA  also  estimated 
that  the  number  of  lost  workdays  in 
construction  due  to  falls  from  ladders 
and  stairways  would  be  between 
141,210  and  277.560,  with  a  mean  of 
209,385. 

In  addition,  OSHA  determined  that 
there  would  be  between  32  and  44 
fatalities  yearly  in  construction 
associated  with  falls  from  ladders  and 
stairways. 

Consequently,  OSHA  concluded  that 
the  construction  injuries  and  fatalities 
due  to  falls  from  ladders  and  stairways 
are  significant  and  merit  effort  to  reduce 
their  numbers. 

Feasibility,  Benefits,  and  Costs 

OSHA  determined  that  the  proposed 
revision  of  Subparts  L  and  M  would  be 
technologically  feasible  because  it 
would  permit  the  use  of  readily 
available  technology  and  equipment. 

Benefits  from  the  proposal  would 
accrue  to  those  workers  who  are  at  risk 
from  current  practices  involving  ladders 
and  stairways  in  the  construction 
industry.  OSHA  also  determined  that 


full  compliance  with  the  proposed 
standard  would  prevent  from  21  to  29 
fatalities,  from  13,055  to  25,610  injuries 
(from  5,925  to  11,630  of  which  would 
have  been  lost  workday  injuries  and 
7,130  to  13,985  would  have  been  non-lost 
workday  injuries),  and  from  106,650  to 
209,340  lost  workdays.  OSHA  also 
determined  that  full  compliance  with  the 
existing  standard  would  prevent  from  18 
to  25  fatalities,  from  12,850  to  24,290 
injuries,  (from  5,605  to  11,030  of  which 
would  have  been  lost  workday  injuries 
and  from  6,745  to  13,260  would  have 
been  non-lost  workday  injuries),  and 
from  100,890  to  198,540  lost  workdays. 
Under  conditions  of  full  compliance, 
therefore,  the  proposed  standard  would 
be  more  protective  than  the  existing 
standard  as  from  two  to  four  more 
fatalities  would  be  prevented,  from  705 
to  1,325  more  injuries  would  be 
prevented  (including  from  320  to  600  lost 
workday  injuries  and  from  385  to  725 
non-lost  workday  injuries),  and  from 
5,760  to  10,800  fewer  workdays  would  be 
lost. 

OSHA  does  not  endorse  any 
particular  estimate  for  the  value  of  an 
employee's  life.  For  illustrative 
purposes,  however,  OSHA  used  two 
methods  to  estimate  the  monetary  value 
of  the  benefits  that  would  result  from 
implementation  of  the  standard.  The 
first  method,  known  as  the  "human 
capital"  approach,  estimates  directly  the 
foregone  earnings  and  medical  costs 
associated  with  an  occupational  injury 
or  death.  Lost  production  and  medical 
costs  to  society,  however,  are  the 
minimum  benefits  resulting  from  the 
prevention  of  an  occupational  injury. 
The  other  method  of  estimating  benefits 
is  based  on  the  willingness-to-pay 
concept.  Willingness-to-pay  is  the 
theoretical  amount  that  the  beneficiaries 
of  a  program  would  be  willing  to  pay  in 
order  to  obtain  the  benefits  of  the 
program  or,  in  an  occupational  safety 
context,  what  a  group  of  workers  would 
pay  to  reduce  the  probability  of  a  death 
or  injury.  Willingness-to-pay  is  therefore 
a  more  accurate  indicator  of  the  true 
social  benefits  of  preveating  injuries  to 
workers. 

Using  the  "human  capital"  approach, 
OSHA  determined  that  the  annual 
monetizable  benefits  would  be  from 
$4,139  million  to  $7,416  million  greater 
under  full  compliance  with  the  proposed 
standard  than  under  full  compliance 
with  the  existing  standard.  In  present 
value  terms  and  using  a  10-percent 
discount  rate,  these  potential  increases 
in  monetizable  benefits  would  be 
between  $29,718  million  and  $53,247 
million  over  a  10-year  period. 
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On  the  basis  of  the  willingness-to-pay 
concept.  OSHA  determined  that  using 
$3.5  million  as  the  value  for  a  prevented 
fatality,  the  annual  monetizable  benefits 
would  be  from  $18,444  million  to  $32,232 
million  greater  under  full  compliance 
with  the  proposed  standard  than  under 
full  compliance  with  the  existing 
standard.  In  present  value  terms,  these 
potential  increases  in  monetizable 
benefits  would  be  between  $132,428 
million  and  $213,426  million  over  a  10- 
year  period. 

Using  the  baseline  of  existing  industry 
practice.  OSHA  estimated  the  costs  of 
full  compliance  with  the  proposed 
standard  to  be  $16,950  million  in  the  first 
year  and  the  annualized  costs  to  be 
$12,543  million.  The  present  value  of 
these  costs  over  the  next  10  years  would 
be  $100,110  million.  OSHA  also 
estimated  that  the  first  year  and  annual 
costs  of  fiill  compUance  with  the 
existing  standaid  to  be  $4,104  million. 
The  present  value  of  these  costs  over 
the  next  10  years  would  be  $31,314 
million. 

Thus,  OSHA  determined  that  the  first- 
year  cost  increases  in  going  bom  full 
compliance  with  the  existing  Subparts  L 
and  M  to  the  revised  Subpart  X  would 
amount  to  $12,846  million  of  which 
$11,340  million  would  be  attributable  to 
the  training  requirement  The  annualized 
cost  increases  would  be  $8,439  million. 
The  present  value  of  these  additional 
costs  over  the  the  next  10  yean  would 
be  $68,796  million. 

Consequently.  OSHA  conduded  that 
full  compUance  with  the  pr^MMed 
Subpart  X  would  provide  a  safer 
environment  than  would  full  compliance 
with  the  existing  Subparts  L  aad  M  and 
that  their  benefits  would  be  gieater  tiian 
the  costs  of  compliance. 

Costs  of  Compliance  for  Other  Proposed 
OSHA  Conatmctioa  Safety  Standtuds 

OSHA  considered  the  econoraJG 
impact  on  the  construction  industry  of 

this  pn^josed  revision  aad  of  fee  teven 
other  construction  standards  that  have 
been  recent^  revised  and  {Homulgated 
or  that  are  in  th»  propoeed  or  final 
rulemaking  stage.  Un^  the  beaeline  of 
current  industry  practices.  OSHA 
estimated  thai  the  animal  total  ooits  of 
these  standards  would  be  about  $34 
millioo  for  Undeigrouad  Coaatniction 
(Subpart  S).  $5w8  million  for  Cuane-or 
Derrick-Suspended  Bersoasel  Platfenns 
(Subpart  N).  $2&7  miUien  for  Concxete 
and  Mastmjy  CoBsltuctioii  (Subpart  Q). 
$7.6  miilionfor  Scaffolds  (SolqmrtlJ, 
$48.0  million  for  Sledriori  Cenatraotion 
(Subpart  K).  $65;8  mjllioiifer  Pall 
Protection  (Subpart  M).  and  bo  cesU  for 
Trenching  (Subpart  ¥),  Using  the 
baseline  of  fiill  compliaius  with  existing 


standards.  OSHA  estunated  that  the 
incremental  costs  of  these  standards 
would  be  about  $2.7  million  for 
Underground  Construction.  $2.2  million 
for  Crane-  or  Derrick-Suspended 
Personnel  Platforms,  and  $17.5  million 
for  Concrete  and  Masonry  Construction. 
In  addition,  a  cost  savings  of  $30.6 
million  for  Electrical  Construction,  $7.6 
million  for  Scaffolds.  $27.5  million  for 
Fall  Protection,  and  between  $11.7 
million  and  $42.8  million  for  Trenching  is 
estimated  for  those  revisions.  Thus,  the 
net  impact  of  these  actions  combined 
with  this  action  would  be  increased 
annualized  costs  of  $171.8  million  when 
using  a  baseline  of  ciurent  industry 
practice  and  an  annual  cost  savings 
between  $46.6  million  and  $77.7  million 
when  using  a  baseline  of  full  compliance 
with  the  existing  standards. 

Regulatory  Flexibility  Certification 

Pursuant  to  die  Regulatory  Flexibility 
Act  (Pub.  L  96-353,  84  StaL  1164  (5 
U.S.C  60  et  seq.]),  the  AssisUint 
Secretary  has  made  a  preliminary 
assessment  of  the  impact  of  the 
proposed  standard  and  has  concluded 
that  it  would  not  have  a  significant 
impact  upon  a  substantial  number  of 
small  entities.  OSHA  invites  public 
comment  concerning  this  preliminary 
conclusion. 

The  important  criterion  that  governs  a 
Regulatory  Flexibility  Analysis  is 
whether  the  proposed  standard  would 
impose  significant  costs  vpaa  small 
entities.  "Significance"  is  determined  by 
the  impact  upon  profits,  maricet  share, 
and  on  the  entity's  financial  viability.  In 
particular,  the  proposed  standard's 
effect  upon  unall  entities  relative  to  its 
effect  upon  large  entities  needs  to  be 
specifically  evaluated.  That  is,  OSHA 
must  determine  whether  the  proposal 
would  have  a  relatively  greater  negative 
effect  onsmaU  entities  than  iqton  large 
entities,  thereby  putting  small  entities  at 
a  competitive  diradvantage,  and  if  so. 
wfaedier  there  are  ways  to  mmimi.^  any 
differentially  adverse  effects  without 
increasing  worker  risk. 

If  the  costs  of  con^Uapce  for  small 
firms  are  relatively  rmnor  and  are 
proportional  to  tiie  size  of  die  firm.  Uien 
there  is  no  significant  diffsrential  effect 
In  those  cases  involving  lacger  absolute 
costs,  small  fimw  may  have  gieater 
difficulty  in  obtaining  financing,  and  in 
those  cases  inwolving  eo(»oinies  of 
scale,  in  coiq>liance.  Uie  burden  on  small 
firms  will  be  greater  than  the  burden  on 
large  firms.  The  proposed  Subpart  X. 
however,  reqqines  numaMlcapital 
ej^ienditurot^nie  costs  of  comphance 
primarily  depend  upon  the  amount  of 
ladder  use  and  stairway  footage,  M4uch 
typica%depeod.BpoD  the  scale  of 


operation  of  die  entity.  In  addition,  these 
costs  would  be  a  minimal  component  of 
the  overall  costs  of  the  facihties.  As  a 
result  small  entities  would  not  be  put  at 
a  competitive  disadvantage  due  to  these 
compliance  costs.  Thus,  OSHA 
concluded  that  this  proposed  standard 
would  not  have  a  significant  adverse 
impact  upon  a  substantial  number  of 
small  entities. 

The  assessment  is  available  for 
inspection  and  copying  at  the  OSHA 
Technical  Data  Center.  Room  N-3870, 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  OSHA  invites 
comments  concerning  the  conclusions 
reached  in  the  Regulatory  Assessments. 

V.  Enviroiuiental  Assessmrat 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  wiUi  Uie  requirements  of  die 
National  Environmental  Policy  Act 
(NEPA)  of  1989  (42  U.S.C.  4321  et  seq.). 
the  Guidelines  of  the  Council  on 
Envirorunental  Quality  (CEQ)  (40  CFR 
Part  1500).  and  OSHA's  DOL  NEPA 
Procedures  (29  CFR  Part  11).  As  a  result 
of  this  review,  the  Assistant  Secretary 
for  OSHA  has  determined  that  the 
proposed  rule  will  have  no  significant 
envirorunental  impact 

The  proposed  revisions  to  29  CFR 
1928.1050-.1060.  Subpart  X— Stairways 
and  Ladders,  focus  on  the  reduction  of 
accidents  or  injuries  by  means  of  work 
practices  and  procedures,  proper  use 
and  handling  of  equipment  and  training, 
as  well  as  on  changes  in  language, 
definition,  and  format  of  Uie  standard. 
These  revisions  do  not  impact  on  air. 
water,  or  soil  quality,  plant  or  animal 
life,  the  use  of  land,  or  other  aspects  of 
the  environment  As  such,  Uiese 
revisions  are,  therefore,  categorized  as 
excluded  actions  according  to  Subpart 
B,  Section  11.10,  of  die  DOL  NEPA 
regulations. 
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Regulatory  Flexibility  Assessment  of  Subpart 
X— Stairways  and  Ladders,  Office  of 
Regulatory  Analysis,  March  1964. 

3.  Ayouh  and  Bakken.  An  Eisonomic 
Analysis  of  Selected  Sections  in  Subpart  D, 
Walking/Working  Siufaces.  Texas  Tech 
University  Institute  for  Biotechnology, 
Lubbock.  Texas,  August  1978. 

4.  U.S.  Departoietit  of  Latxv,  Occupational 
Safety  and  HeaM»  Administration. 
OccupatMmaUkttoliUes  Related  to  LodHers 


42762 


Federal  Register  /  Vol.  51,  No.  227  /  Tuesday.  November  25.  1986  /  Proposed  Rules 


as  Found  in  Reports  uf  OSHA  Fatality/ 
Catastrophe  Investigations.  November  1979. 

5.  U.S.  Department  of  Labor.  Bureau  of 
Lcibor  Statistics,  untitled  report  on  ladder 
accident  survey,  unpublished. 

6.  Chaffin  et  al.,  An  Ergonomic  Basis  far 
Recommendations  Pertaining  to  Specific 
Sections  of  OSHA  Standard.  29  CFR  Part 
1910.  Subpart  D — Walking  and  Working 
Surfaces.  University  of  Michigan,  Department 
of  Industrial  and  Operations  Engineering. 
College  of  Engineering.  Ann  Arbor,  Michigan. 
1978. 

7.  American  National  Standards  Institute, 
A 12. 1-1973 — Safety  Requirements  for  Floor 
and  wall  Openings,  Railings,  and  Toeboards. 
New  York,  New  York. 

8.  American  National  Standards  Institute, 
A 14. 1-196S  Safety  Code  for  Portable  Wood 
Ladders.  New  York,  New  York. 

9.  American  National  Standards  Institute, 
AU.2-W.'i6— Safety  Code  fur  Portable  Metal 
Ladders.  New  York,  New  York. 

10.  American  National  Standards  Institute. 
A  14.3-1956— Safety  Code  for  Fixed  Ladders. 
New  York.  New  York. 

11.  American  National  Standards  Institute. 
A 14  1-1982 — American  National  Standard  for 
Ladders — Portable  Wood — Safety 
Requirements,  New  York.  New  York. 

12.  American  National  Standards  Institute. 
A 14. 2-1982— American  National  Standard  for 
Ladilers — Portable  Metal  Safety 
Requirements.  New  York.  New  York. 

13.  American  National  Standards  Institute, 
.\14.3-19H4 — .•\merican  National  Standard  for 
Ladders — Fi\ed — Safety  Requirements.  New 
York,  .New  York. 

14.  American  National  Standards  Institute, 
.'\  14.4-1979 — Safety  Requirements  for  job- 
Maile  ladders.  New  York.  New  York. 

\h.  U.S.  Department  of  Labor.  Bureau  of 
Labor  Statistics,  Office  of  Occupational 
Safety  and  Health  Statistics,  unpublished 
data  from  the  Supplementary  Data  System. 
April  1982. 

16.  U.S.  Department  of  Labor.  Bureau  of 
Labor  Statistics.  Occupational  Injuries  and 
Illnesses  in  1979:  Summary.  April  1981. 

17.  American  National  Standards  Institute, 
A 14. .5-1982— American  National  Standard  for 
Ladders — Portable  Reinforced  Plastic — 
Safety  Requirements.  New  York,  .New  York. 

18.  National  Bureau  of  Standards  (NBS), 
NBSIR  76-1146.  A  Study  of  Personal  Fall- 
Safety  Equipment.  Washington,  D.C.:  NBS, 
June  1977. 

19.  Chaffin,  Don  B.  and  Terrence  J.  Stobbe, 
Ergonomic  Considerations  Related  to 
Selected  Fall  Prevention  Aspects  of  Scaffolds 
and  Ladders  as  Presented  In  OSHA  Standard 
29  CFR  1910.  Subpart  D.  The  University  of 
Michigan.  Ann  Arbor.  Michigan,  September 
1973. 

VII.  Recordkeeping 

This  proposal  contains  no 
recordkeeping  requirements.  However, 
public  comment  is  requested  in  the 
Specific  Issues  section  of  this  preamble 
on  whether  the  proposed  training 
requirements  impose  an  implicit 
recordkeeping  requirement  on 
employers. 


VIII.  Public  Partidpation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
The  comments  must  be  postmarked  by 
February  23, 1987,  and  submitted  in 
quadruplicate  to  the  Docket  Officer. 
Docket  No.  S-207.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-3670,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210, 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  655).  section  107 
of  the  Construction  Safety  Act  (41  U.S.C. 
333).  and  29  CFR  1911.11.  interested 
persons  may  file  objections  to  the 
proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
by  February  23, 1987; 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  each  objection  is 
taken  and  must  state  the  grounds 
therefor: 

4.  Each  objection  must  be  separately 
stated  and  numbered:  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  for 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

List  of  Subjects  in  29  CFR  Part  1926 

Construction  safety.  Construction 
industry.  Ladders  and  scaffolds. 
Occupational  safety  and  health. 
Protective  equipment.  Safety. 

X.  State  Plan  Standards 

The  25  States  and  Territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  date  of  the  final  rule. 
These  States  and  Territories  are: 
Alaska.  Arizona.  California.  Connecticut 
(for  State  and  local  government 
employees  only).  Hawaii,  Indiana.  Iowa, 
Kentucky,  Maryland,  Michigan, 
Minnesota,  New  York  (for  State  and 
local  government  employees  only). 
Nevada,  New  Mexico,  North  Carolina, 
Oregon,  Puerto  Rico.  South  Carolina, 
Tennessee.  Utah.  Vermont.  Virginia, 
Virgin  Islands,  Washington,  Wyoming. 


Until  such  time  as  a  comparable 
standard  is  promulgated,  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
States  and  Territories. 

Authority:  | 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653. 
655,  657),  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333),  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736),  and  29 
CFR  Part  1911,  it  is  proposed  to  amend 
29  CFR  Part  1926  as  set  forth  below. 

Signed  at  Washington,  DC,  this  17th  day  of 
November  1986. 
John  A.  Pendergrass, 

Assistant  Secretary  of  Labor. 

PART  1926— {AMENDED] 

Subpart  X  of  Part  1926  would  be 
revised  to  read  as  follows: 

Subpart  X— Stairways  and  Ladders 

Sec. 

1926.1050  Scope,  application,  and 
definitions  applicable  to  this  subpart. 

1926.1051  General  requirements. 

1926.1052  Stairways. 

1926.1053  Ladders. 
1926.1054-1926.1059    [Reserved) 
1926.1060    Training  requirements. 
Appendix  A  to  Subpart  X — Ladders 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act]  (40  U.S.C.  338);  Sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  F« 
25059),  or  9-83  (49  FR  35736).  as  applicable; 
and  29  CFR  Part  1911. 

Subpart  X— Stairway*  and  Ladders 

§  1926.1050    Scope,  application,  and 
definitions  applicable  to  this  sut>part 

(a)  Scope  and  application.  This 
subpart  applies  to  all  stairways  and 
ladders  used  in  construction,  alteration, 
repair  (including  painting  and 
decorating),  and  demolition  workplaces 
covered  under  29  CFR  Part  1926,  and 
also  set  forth,  in  specified 
circumstances,  when  ladders  and 
stairways  are  required  to  be  provided. 
Additional  requirements  for  ladders 
used  on  or  with  scaffolds  are  contained 
in  §  1926.451  (c)  and  (d). 

(b)  Definitions. 

"Cleat"  means  a  ladder  crosspiece  of 
rectangular  cross  section  placed  on  edge 
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upon  which  a  person  may  step  while 
ascending  or  descending  a  ladder. 

"Double  cleat  ladder"  means  a  ladder 
similar  in  construction  to  a  single  cleat 
ladder,  but  with  a  center  rail  to  allow 
simultaneous  two-way  traffic  for 
employees  ascending  or  descending. 

"Equivalent"  means  alternative 
designs,  materials,  or  methods  which  the 
employer  can  demonstrate  will  provide 
an  equal  or  greater  degree  of  safety  for 
employees  than  the  method  or  item 
specified  in  the  standard. 

"Failure"  means  load  refusal, 
breakage,  or  separation  of  component 
parts.  Load  refusal  is  the  point  where 
the  ultimate  strength  is  exceeded. 

"Handrail"  means  a  rail  to  provide 
employees  a  handhold  for  support. 

"Lower  levels"  means  those  areas  to 
which  an  employee  can  fall.  Such  areas 
include  ground  levels,  floors,  roofs, 
ramps,  runways,  excavations,  pits, 
tanks,  material,  water,  equipment,  and 
similar  surfaces. 

"Maximum  intended  load"  means  the 
total  load  of  all  employees,  equipment, 
tools,  materials,  transmitted  loads,  and 
other  loads  anticipated  to  be  applied  to 
a  ladder  component  at  any  one  time. 

"Nosing"  means  that  portion  of  a 
tread  projecting  beyond  the  face  of  the 
riser  immediately  below. 

"Riser  height"  means  the  vertical 
distance  from  the  top  of  a  tread  to  the 
top  of  the  next  higher  tread. 

"Single  cleat  ladder"  means  a  ladder 
consisting  of  a  pair  of  siderails, 
connected  together  by  cleats,  rungs,  or 
steps. 

"Stairrail  system"  means  a  vertical 
barrier  erected  along  the  unprotected 
sides  and  edges  of  a  stairway  to  prevent 
employees  from  falling  to  lower  levels. 
The  top  surface  of  a  stairrail  system 
may  also  be  a  "handrail." 

'Tread  width"  means  the  horizontal 
distance  fix)m  front  to  back  of  a  tread 
(including  nosing,  if  any). 

"Unprotected  sides  and  edges"  means 
any  side  or  edge  (except  at  entrances  to 
points  of  access)  of  a  stairway  where 
there  is  no  stairrail  system  or  wall  36 
inches  (.9  m)  or  more  in  height,  and  any 
side  or  edge  (except  of  entrances  to 
points  of  access)  of  a  stairway  landing, 
or  ladder  platform  where  there  is  no 
wall  or  guardrail  system  39  inches  (1  m) 
or  more  in  height. 

S  1926.1051    Geiwral  raquirements. 

The  following  requirements  apply  as 
indicated. 

(a)  A  stairway  or  ladder  shall  be 
provided  at  all  personnel  points  of 
access  where  there  is  a  break  in 
elevation,  and  where  there  is  no  ramp, 
runway,  sloped  embankment,  or 
persormel  hoist  provided. 


(1)  Spiral  stairways  which  will  not  be 
a  permanent  part  of  a  structure  after 
completion  of  the  structure  being  built 
are  prohibited  except  where  they 
provide  the  only  practical  means  of 
access  during  construction. 

(2)  A  double-cleated  ladder  or  two  or 
more  separate  ladders  shall  be  provided 
when  ladders  are  the  only  means  of 
access  or  exit  from  a  working  area  for  25 
or  more  employees,  or  when  they  serve 
simultaneous  two-way  traffic. 

(b)  All  fall  protection  systems  and 
duties  required  by  this  Subpart  shall  be 
provided,  installed,  and  performed, 
before  employees  begin  woric  where 
they  use  stairways  or  ladders. 

§1926.1052    Stairways. 

(a)  Genera/.  The  following 
requirements  apply  to  all  stairways  as 
indicated: 

(1)  Stairways  which  will  not  be  a 
permanent  part  of  the  structure  being 
built  shall  have  landings  of  not  less  than 
30  inches  (76  cm)  in  the  direction  of 
travel  at  every  12  feet  (3.7  m)  or  less  of 
vertical  rise. 

(2)  Stairs  shall  be  installed  between 
30°  and  50°  from  horizontal. 

(3)  Riser  height  and  tread  width  shall 
be  uniform  within  each  flight  of  stairs, 
including  any  foundation  structure  used 
as  one  or  more  treads  of  the  stairs. 

(4)  Where  doors  or  gates  open  directly 
on  a  stairway,  a  platform  shall  be 
provided,  and  the  swing  of  the  door 
shall  not  reduce  the  effective  width  of 
the  platform  to  less  than  20  inches  (51 
cm). 

(5)  Metal  pan  landings  shall  be 
secured  in  place  before  filling. 

(6)  All  parts  of  stairways  shall  be  free 
of  hazardous  projections,  such  as 
protruding  nails. 

(7)  Slippery  conditions  on  stairways 
shall  be  eliminated  as  soon  as  possible 
after  they  occur. 

(b)  Temporary  service.  The  following 
requirements  apply  to  all  stairways  as 
indicated: 

(1)  Except  during  stairway 
construction,  foot  traffic  is  prohibited  on 
stairways  with  pan  stairs  where  the 
treads  and/or  landings  are  to  be  filled  in 
with  concrete  or  other  material  at  a  later 
date,  unless  the  stairs  are  temporarily 
fitted  with  solid  material  at  least  to  the 
top  edge  of  each  pan.  Such  temporary 
treads  and  landings  shall  be  replaced 
when  worn  below  the  level  of  the  top 
edge  of  the  pan. 

(2)  Except  during  stairway 
construction,  foot  traffic  is  prohibited  on 
skeleton  metal  stairs  where  permanent 
treads  and/or  landings  are  to  be 
installed  at  a  later  date,  unless  the  stairs 
are  fitted  with  secured  temporary  treads 


and  landings  long  enough  to  cover  the 
entire  tread  and/or  landing  area. 

(3)  Wood  treads  for  temporary  service 
shall  be  full  width. 

(c)  Stairrails  and  handrails.  The 
following  requirements  apply  to  all 
stairways  as  indicated,  regardless  of 
their  height  above  lower  levels: 

(1)  Stairways  having  four  or  more 
risers  shall  be  equipped  with: 

(i)  At  least  one  handrail,  and 
(ii)  One  stairrail  system  along  each 
unprotected  side  or  edge. 

Note. — Stairrail  systems  may  also  serve  as 
handrails  when  installed  in  conformance 
with  paragraph  {c)(7)  of  this  section. 

(2)  Winding  and  spiral  stairways  shall 
be  equipped  with  a  handrail  offset 
sufficiently  to  prevent  walking  on  those 
portions  of  the  stairways  where  the 
tread  width  is  less  than  six  inches  (15 
cm). 

(3)  Except  when  employees  are  using 
stairways  in  or  on  an  existing  building 
or  structure  which  already  has  stairrails, 
the  height  of  stairrails  shall  be  not  less 
than  36  inches  (91.5  cm)  from  the  upper 
surface  of  the  stairrail  system  to  the 
surface  of  the  tread,  in  line  with  the  face 
of  the  riser  at  forward  edge  of  the  tread. 

(4)  Midrails,  screen,  mesh, 
intermediate  vertical  members,  or 
equivalent  intermediate  structural 
members,  shall  be  provided  between  the 
toprail  of  the  stairrail  system  and  the 
stairway  steps  when  there  is  no  wall  at 
least  21  inches  (53  cm)  high. 

(i)  Midrails,  when  used,  shall  be 
located  at  a  height  midway  between  the 
top  edge  of  the  stairrail  system  and  the 
stairway  steps. 

(ii)  Screens  or  mesh,  when  used,  shall 
extend  from  the  top  rail  to  the  stairway 
step,  and  along  the  entire  opening 
between  top  rail  supports. 

(iii)  When  intermediate  vertical 
members,  such  as  balusters,  are  used 
between  posts,  they  shall  be  not  more 
than  19  inches  (48  cm)  apart. 

(iv)  Other  structural  members  shall  be 
installed  such  that  there  are  no  openings 
in  the  stairrail  system  that  are  more 
than  19  inches  (48  cm)  wide. 

(5)  Handrails  and  the  top  rails  of 
stairrail  systems  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  200  pounds  (890  n)  applied 
within  two  inches  (5  cm)  of  the  top  edge, 
in  any  downward  or  outward  direction, 
at  any  point  along  the  top  edge. 

(6)  The  height  of  handrails  shall  be  not 
more  than  37  inches  (94  cm)  nor  less 
than  30  inches  (76  cm)  from  the  upper 
surface  of  the  handrail  to  the  surface  of 
the  tread,  in  line  with  the  face  of  the 
riser  at  the  forward  edge  of  the  tread. 
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[7]  Wiiea  the  top  edge  of  a  stairrail 
system  also  serves  as  a  handrail,  the 
hei^t  of  the  top  edge  shall  be  not  more 
than  37  inches  (94  cm)  nor  less  than  36 
inches  (91.5  cm)  from  the  upper  surface 
of  the  stairrail  system  to  the  surface  of 
the  tread,  in  hne  with  the  face  of  the 
riser  at  the  forward  edge  of  the  tread. 

(8)  Stairrail  systems  and  handrails 
shall  be  so  surfaced  as  to  prevent  injury 
to  employees  from  punctures  or 
lacerations,  and  to  prevent  snagging  of 
clothing. 

(9)  Handrails  shall  provide  an 
adequate  handhold  for  employees 
grasping  them  to  avoid  falling. 

(10)  The  ends  of  stairrail  systems  and 
handrails  shall  be  constructed  so  as  not 
to  constitute  a  projection  hazard. 

(11)  Handrails  shall  have  a  minimum 
clearance  of  one  and  one-half  inches  (4 
cm)  between  the  handrail  and  walls, 
stairrail  systems,  and  other  objects. 

(12)  Unprotected  sides  and  edges  of 
stairway  landings  shall  be  {H-ovided 
with  guardrail  systems. 

Note. — Guardrail  system  criteria  are 
contained  in  Sut»part  M — Fall  Protection. 

§1926.1053    Ladders. 

(a)  General.  The  following 
requirements  apply  to  all  ladders  as 
indicated,  including  job-made  ladders. 

(1)  Ladders  shall  be  capable  of 
supporting  the  following  loads  without 
failure: 

(i)  Each  portable  ladder  and  job-made 
ladder:  At  least  four  times  the  maximum 
intended  load  applied  or  transmitted  to 
the  ladder  in  a  downward  vertical 
direction  when  the  ladder  is  placed  at 
an  angle  of  75'/2  degrees  from  the 
horizontal  (ladders  built  in  conformance 
with  the  applicable  provisions  of 
Appendix  A  will  be  deemed  to  meet  this 
requirement); 

(ii)  Each  fixed  ladder  At  least  two 
loads  of  250  pounds  (114  kg)  each, 
concentrated  between  any  two 
consecutive  attachments  (the  number 
and  position  of  additional  concentrated 
loads  of  250  pounds  (114  kg)  each, 
determined  trom  anticipated  usage  of 
the  ladder,  shall  also  be  included),  plus 
anticipated  loads  caused  by  ice  buildup, 
winds,  rigging,  and  impact  loads 
resulting  from  the  use  of  ladder  safety 
devices.  Elacfa  step  or  rung  shall  be 
capable  of  supporting  a  single 
concentrated  load  of  at  least  250  pounds 
(114  kg)  applied  in  the  middle  of  the  step 
or  rung  (ladders  built  in  conformance 
with  the  apphcable  provisions  of 
Appendix  A  will  be  deemed  to  meet  this 
requirement). 

(2)  Ladder  rungs,  cleats,  and  steps 
shall  be  parallel,  level,  and  uniformly 
spaced  when  the  ladder  is  in  position  for 
use. 


(3)(i)  Rungs,  cleats,  and  steps  of 
portable  and  fixed  ladders  shall  be 
spaced  not  less  than  six  inches  (15  cm) 
apart,  nor  more  than  12  inches  (31  cm) 
apart,  as  measured  along  the  ladder 
siderails. 

(ii)  Rungs,  cleatt,  and  steps  of 
individual  step  or  rung  ladders  shall  be 
not  less  than  six  inches  (15  cm)  apart, 
nor  more  than  16^  inches  (42  cm)  apart, 
as  measured  between  centerlines  of  the 
rungs,  cleats,  and  steps. 

(4)  Rungs,  cleats  and  steps  shall  have 
a  minimum  clear  length  of  16  inches  (41 
cm)  for  individual-rung  and  fixed 
ladders,  12  inches  (30  cm)  for  portable 
metal  ladders  and  reinforced  plastic 
ladders,  and  11  Vz  inches  (29  cm)  for 
portable  wood  ladders. 

(5)  The  rungs  of  individual-rung 
ladders  shall  be  shaped  such  that 
employees'  feet  cannot  slide  off  the  end 
of  the  rungs. 

(6)  The  rungs  and  steps  of  metal 
ladders  shall  be  corrugated,  knurled, 
dimpled,  coated  with  skid-resistant 
material,  or  otherwise  treated  to 
minimize  slipping. 

(7)  Ladders  shaU  not  be  tied  or 
fastened  together  to  provide  longer 
sections  imless  they  are  specifically 
designed  for  such  use. 

(8)  A  metal  spreader  or  locking  device 
shall  be  provided  on  each  stepladder  to 
hold  the  front  and  back  sections  in  an 
open  position  when  the  ladder  is  being 
used. 

(9)  When  splicing  is  required  to  obtain 
a  given  length  of  aiderail,  the  resulting 
siderail  must  be  at  least  equivalent  in 
strength  to  a  one  piece  siderail  made  of 
the  same  material 

(10)  When  two  or  more  separate 
ladders  are  used  to  reach  an  elevated 
work  area,  the  ladders  shall  be  offset 
with  a  platform  or  landing  between  the 
ladders. 

(11)  Unprotected  sides  and  edges  of 
platforms  and  landings  shall  be 
provided  with  guardrail  systems. 

Note. — Guardrail  system  criteria  are 
contained  in  Subpart  M — Fall  Protection. 

(12)  Platforms  and  landings  shall  be 
provided  with  falling  object  protection. 

Note. — Falling  object  protection  criteria  are 
contained  in  Subpart  M — Fall  Protection. 

(13)  Ladder  components  shall  so 
surfaced  as  to  prevent  injury  to  an 
employee  from  punctures  or  lacerations, 
and  to  prevent  snagging  of  clothing. 

(14)  Wood  ladders  shall  not  be  coated 
with  any  opaque  covering,  except  for 
identification  or  warning  labels  which 
may  be  placed  on  one  face  only  of  a 
siderail. 

(15)  The  minimum  perpendicular 
clearance  between  fixed  ladder  rungs. 


cleats,  and  steps,  and  aay  obstruction 
behind  the  ladder  thai  be  seven  inches 
(1«  cm). 

(16)  The  minimum  perpendicniar 
clearance  between  the  center  line  of 
fixed  ladder  rungs,  cleats,  and  steps, 
and  any  obstruction  oB  the  climbing  side 
of  the  ladder  shall  be  10  inches  (78  cm), 
except  as  provided  in  paragraph 

§  192&10S3(a)(t7). 

(17)  When  unavoidable  obstructions 
are  encountered,  the  oinimiim 
perpendicular  clearance  between  the 
centerline  of  fixed  ladder  rungs,  cleats, 
and  steps,  and  the  obstruction  on  the 
climbing  side  of  the  ladder  may  be 
reduced  to  24  inches,  (01  cm)  provided 
that  a  deflection  devioe  is  installed  to 
guide  employees  arouad  the  obstruction. 

(18)  Through  fixed  ladders  at  their 
point  of  access/egress  shall  have  a  step 
across  distance  ol  not  less  than  seven 
inches  (18  cm)  nor  more  than  12  inches 
(30  cm)  as  measured  ftom  the  cent«4ine 
of  the  steps  or  rungs  to  the  nearest  edge 
of  the  landing  area.  If  the  normal  step- 
across  distance  exceeds  12  inches  (30 
cm],  a  landing  platform  shall  be 
provided  to  reduce  the  distance  to  the 
specified  limit 

(19)  Fixed  ladders  without  cages  or 
wells  shall  have  a  dear  width  to  the 
nearest  permanent  object  of  at  least  15 
inches  (38  cm)  on  each  side  of  the 
centerline  of  the  ladder. 

(20)  Fixed  ladders  shall  be  provided 
with  cages,  wells,  ladder  safety  devices, 
or  self-retracting  lifelines  where  the 
length  of  climb  is  less  than  24  feet  (7.3 
m)  but  the  top  of  the  ladder  is  at  a 
distance  greater  than  24  feet  (7.3  m) 
above  lower  levels. 

(21)  Where  the  total  length  of  a  climb 
equals  or  exceeds  24  feet  (7.3  m],  fixed 
ladders  shall  be  equipped  with  one  of 
the  following: 

(i)  Ladder  safety  devices;  or 
(ii)  Self-retracting  lifelines,  and  rest 
platforms  at  intervals  not  to  exceed  150 
feet  (45.7  m);  or 

(iii)  A  cage  or  well,  and  multiple 
ladder  sections,  each  ladder  section  not 
to  exceed  50  feet  (15.2  m)  in  length. 
Ladder  sections  shall  be  offset  from 
adjacent  sections,  and  landing  platforms 
shall  be  provided  at  maximum  intervals 
of  50  feet  [15.2  m). 

(22)  Cages  for  fixed  ladders  shall 
conform  to  all  of  the  following: 

(i)  Horizoatal  bands  shall  be  fastened 
to  the  siderails  of  rail  ladders,  or 
directly  to  the  structure,  building,  or 
equipment  for  individual  rung  ladders; 

(ii)  Vertical  bars  shall  be  on  the  inside 
of  the  horizontal  bands  and  shall  be 
fastened  to  them; 

(iii)  Cages  shall  extend  not  less  than 
27  inches  [68  cm),  or  more  than  30  inches 
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(76  cm)  from  the  centerline  of  the  step  or 
rung  (excluding  the  flare  at  the  bottom 
of  the  cage),  and  shall  not  be  less  than 
27  inches  (68  cm)  in  width; 

(iv)  The  inside  of  the  cage  shall  be 
clear  of  projections; 

(v)  Horizontal  bands  shall  be  spaced 
not  more  than  four  feet  (1.2  m)  on  center 
vertically; 

(vi)  Vertical  bars  shall  be  spaced  at 
intervals  not  more  than  nine  and  one- 
half  inches  (24  cm)  on  center 
horizontally; 

(vii)  The  bottom  of  the  cage  shall  be  at 
a  level  not  less  than  seven  feet  (2.1  m) 
nor  more  than  eight  feet  (2.4  m)  above 
the  point  of  access  to  the  bottom  of  the 
ladder.  The  bottom  of  the  cage  shall  be 
flared  not  less  than  four  inches  (10  cm) 
all  around  within  the  distance  between 
the  bottom  horizontal  band  and  the  next 
higher  band; 

(viii)  The  top  of  the  cage  shall  be  a 
minimum  of  42  inches  (1.1  m)  above  the 
top  of  the  platform,  or  the  point  of 
access  at  the  top  of  the  ladder,  with 
provision  for  access  to  the  platform  or 
other  point  of  access. 

(23)  Wells  for  fixed  ladders  shall 
conform  to  all  of  the  following: 

(!)  They  shall  completely  encircle  the 
ladder; 

(ii)  They  shall  be  free  of  projections; 

(iii)  Their  inside  face  on  the  climbing 
side  of  the  ladder  shall  extend  not  less 
than  27  inches  (68  cm)  nor  more  than  30 
inches  (76  cm)  from  the  centerline  of  the 
step  or  rung; 

(iv)  The  inside  clear  width  shall  be  at 
least  30  inches  (76  cm); 

(v)  The  bottom  of  the  wall  on  the 
access  side  shall  start  at  a  level  not  less 
than  seven  feet  (2.1  m)  nor  more  than 
eight  feet  (2.4  m)  above  the  point  of 
access  to  the  bottom  of  the  ladder. 

(24)  Ladder  safety  devices,  and  their 
support  systems,  for  fixed  ladders  shall 
conform  to  all  of  the  following: 

(i)  They  shall  be  capable  of 
withstanding  without  failure  a  drop  test 
consisting  of  an  18  inch  (41  cm)  drop  of  a 
500  poimd  (226  kg)  weight; 

(ii)  They  shall  permit  the  employee 
using  the  device  to  ascend  or  descend 
without  continually  having  to  hold,  push 
or  pull  any  part  of  the  device,  leaving 
both  hands  free  for  climbing: 

(iii)  They  shall  be  activated  within 
two  feet  (.61  m)  after  a  fall  occurs,  and 
limit  the  descending  velocity  of  an 
employee  to  seven  feet/sec  (2.1  m/sec) 
or  less; 

(iv)  The  connection  between  the 
carrier  or  lifeline  and  the  point  of 
attachment  to  the  body  belt  or  harness 
-  shall  not  exceed  nine  inches  (23  cm)  in 
length. 

(25)  Ladder  safety  devices  shall  also 
conform  to  the  following: 


(i)  Mouintings  for  rigid  carriers  shall  be 
attached  at  each  end  of  the  carrier,  with 
intermediate  mountings,  as  necessary, 
spaced  along  the  entire  length  of  the 
carrier,  to  provide  the  strength 
necessary  to  stop  employees'  falls. 

(ii)  Mountings  for  flexible  carriers 
shall  be  attached  at  each  end  of  the 
carrier.  When  the  system  is  exposed  to 
wind,  cable  guides  for  flexible  carriers 
shall  be  installed  at  a  minimum  spacing 
of  25  feet  (7.6  m)  and  maximum  spacing 
of  40  feet  (12.2  m)  along  the  entire  length 
of  the  carrier,  to  prevent  wind  damage 
to  the  system. 

(iii)  TTie  design  and  installation  of 
mountings  and  cable  guides  shall  not 
reduce  the  design  strength  of  the  ladder. 

(26)  The  side  rails  of  through  or  side- 
step fixed  ladders  shall  extend  42  inches 
(1.1  m)  above  the  top  of  the  access  level 
or  landing  platform  served  by  the 
ladder.  For  a  parapet  ladder,  the  access 
level  shall  be  the  roof  if  the  parapet  is 
cut  to  permit  passage  through  the 
parapet:  if  the  parapet  is  continuous  the 
access  level  shall  be  the  top  of  the 
parapet. 

(27)  For  through  fixed  ladder 
extensions,  the  steps  or  rungs  shall  be 
omitted  from  the  extension  and  the 
extension  of  the  siderails  shall  be  flared 
to  provide  not  less  than  24  inches  (61 
cm)  nor  more  than  30  inches  (76  cm) 
clearance  between  siderails.  Where 
ladder  safety  devices  are  provided,  the 
maximum  clearance  between  siderails 
of  the  extensions  shall  not  exceed  36 
inches  (91  cm). 

(28)  For  side-step  fixed  ladders,  the 
siderails  and  the  steps  or  nmgs  shall  be 
continuous  in  the  extension. 

(29)  Individual  rung  ladders,  except 
those  used  where  their  access  openings 
are  covered  with  manhole  covers  or 
hatches,  shall  extend  42  inches  (1.1  m) 
above  an  access  level  of  landing 
platform  either  by  the  continuation  of 
the  rung  spacings  as  horizontal  grab 
bars  or  by  providing  vertical  grab  bars 
that  shall  have  the  same  lateral  spacing 
as  the  vertical  legs  of  the  rungs. 

(b)  Use.  The  following  requirements 
apply  to  the  use  of  all  ladders  including 
job-made  ladders. 

(1)  When  ladders  are  used  for  access 
to  an  upper  landing  surface,  the  ladder 
siderails  shall  extend  at  least  three  feet 
(.9  m)  above  the  upper  landing  surface  to 
which  the  ladder  is  used  to  gain  access; 
or,  when  such  an  extension  is  not 
possible  because  of  the  ladder's  length, 
then  the  ladder  shall  be  secured  at  the 
top  and  a  grasping  device,  such  as  a 
grabrail,  shall  be  provided  to  assist 
employees  in  mounting  and  dismounting 
the  ladder. 

(2)  Ladders  shall  be  maintained  free  of 
slipping  hazards. 


(3)  Ladders  shall  not  be  loaded 
beyond  their  maximum  intended  load- 
carrying  capacity,  nor  beyond  their 
rated  capacity. 

(4)  Ladders  shall  be  used  only  for  the 
purpose  for  which  they  were  designed. 

(5)  Non-self-supporting  ladders  shall 
be  used  at  an  angle  such  that  the 
horizontal  distance  from  the  top  support 
to  the  foot  of  the  ladder  is 
approximately  one-quarter  of  the 
working  length  of  the  ladder  (the 
distance  along  the  ladder  between  the 
foot  and  the  top  support).  Wood  job- 
made  ladders  with  spliced  siderails 
shall  be  used  at  an  angle  such  that  the 
ratio  is  one-eighth  the  working  length  of 
the  ladder.  Fixed  ladders  shall  be  used 
at  a  pitch  no  greater  than  90  degrees 
from  the  horizontal,  as  measured  to  the 
backside  of  the  ladder. 

(6)  Ladders  shall  be  used  only  on 
stable  and  level  surfaces  unless  secured 
to  prevent  accidental  displacement. 

(7)  Ladders  shall  not  be  used  on 
slippery  surfaces  unless  secured  or 
provided  with  slip  resistant  feet  to 
prevent  accidental  displacement. 

Note. — Slip-resistant  feet  are  not  intended 
as  a  substitute  for  care  in  placing,  lashing,  or 
holding  a  ladder  that  is  used  upon  oily,  metal, 
concrete,  or  slippery  surfaces. 

(8)  Ladders  placed  in  any  location 
where  they  can  be  displaced  by  other 
activities  or  traffic,  such  as  in 
passageways,  doorways,  or  driveways, 
shall  be  secur^  to  prevent  accidental 
displacement,  or  a  barricade  shall  be 
used  to  keep  the  activities  or  traffic 
away  from  the  ladder. 

(9)  The  area  around  the  top  and 
bottom  of  ladders  shall  be  kept  clear. 

(10)  The  top  of  a  non-self-supporting 
ladder  shall  be  placed  with  the  two  rails 
supported  equally  unless  it  is  equipped 
with  a  single  support  attachment. 

(11)  Ladders  shall  not  be  moved, 
shifted,  or  extended  while  occupied. 

(12)  Ladders  shall  have  non- 
conductive  siderails  when  used  where 
the  ladder  could  contact  energized 
electrical  equipment,  except  as  provided 
in  29  CFR  1926.951(c)(1). 

(13)  The  tops  of  stepladders  shall  not 
be  used  as  steps. 

(14)  Cross-bracing  on  stepladders 
shall  not  be  used  for  climbing. 

(15)  Ladders  shall  be  inspected  for 
visible  defects  prior  to  the  first  use  of 
each  workshift  and  after  any  occurrence 
which  could  affect  their  safe  usef      i- 

(16)  Ladders  with  structural  defects, 
such  as  broken  or  missing  rungs,  cleats, 
or  steps,  broken  or  split  rails,  corroded 
components,  or  other  faulty  or  defective 
components,  shall  be  immediately 
tagged  with  "Do  Not  Use"  or  similar 
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language,  or  withdrawn  from  service 
until  repaked. 

(17)  Ladder  repairs  shall  restore  the 
ladder  to  a  condition  meetii^  its  CH-iginal 
design  criteria. 

§§  192«.1tS4-1026.1O9»    [fteservwl] 

§  1926.1060   Training  requirements. 

In  addition  to  the  requirements  of 
§  1926.21,  Safety  training  and  education, 
the  following  training  requirements 
apply  to  this  Subpart.  However,  the 
provisions  of  this  section  may  be  cited 
only  when  a  citation  is  being  issued 
concurrendy  under  the  provisions  of 
§  1926.1051,  §  1926.1052,  or  §  1926.1053 
of  this  Subpart: 

(a)  The  employer  shall  provide  a 
training  program  for  all  employees  osing 
ladders  and  stairways.  The  program 
shall  enable  employees  to  recognize 
hazards  related  to  ladders  and 
stairways,  and  shall  train  the  employees 
in  the  procedures  to  be  followed  in  order 
to  minimize  these  hazards. 

(1)  The  employer  shall  assure  that 
employees  have  been  trained  and 
instructed  in  the  following  areas,  as 
applicable: 


(i]  The  nature  of  £b11  hazards  in  the 
wcM>k  area:  and 

(ii)  The  correct  procedures  for 
erecting,  and  maintaining,  and 
disassembling  the  fall  protection 
systems  to  be  used;  ami 

(iii)  The  pr(^>er  construction,  use, 
placement  and  care  in  handling  of  all 
stairways  and  ladders;  and 

(iv)  The  maximum  intended  load- 
carrying  capacities  of  ladders  used:  and 

(v)  The  standards  contained  in  this 
Subpart. 

(2)  Training  and  retraining  shall  be 
provided  for  each  eaiployee  as 
necessary. 

Appendix  A  to  Subpart  X — Ladders 

This  appendix  serves  as  a  non-mandatory 
guideline  to  assist  employers  in  complying 
with  the  requiretnents  of  Subpart  X.  Ladders 
designed  and  built  in  accordance  with  the 
provigions  of  the  following  guidelines  will  be 
considered  as  acceptattle  alternative  designs 
that  meet  the  capatity  requirementB  of 
§  1926.1053(a)(1).  Ladder*  not  built  in 
accordance  with  the  foUowing  guidelines 
(e.g.,  job-built  single-cleat  wood  ladders 
longer  than  30  feet,  job-built  double-cleat 
wood  ladders  longer  than  24  feet,  etc.),  must 


be  elesif  ned  in  accordance  with  die  capadtjr 
requirements  of  i  19afi.ltS3|a)(l}. 

Manufactured  portabte  wood  ladders  nade 
in  conformance  ta  (he  pTOvisions  of  American 
National  Standards  Institute  publication 
A14.1-1982— American  National  Standard  for 
Ladders — Portabie  Wood — Safety 
Requirements. 

Manufactured  portable  metal  ladders  made 
in  conformance  to  ttte  provisions  of  American 
Natiooal  Standards  Institute  publication 
A14.2-1982 — American  National  Standard  for 
Ladders — Portable  Metal — Safety 
Requirements. 

Manufactured  fixed  ladders  made  in 
conformance  to  the  provisions  of  American 
National  Standards  Institute  publication 
A14.3-1984 — American  National  Standard  for 
Ladders — Fixed — ^Safety  Requirements. 

}ob-made  ladders  made  in  conformance  to 
the  provisions  of  American  National 
Standards  Institute  publication  A14.4-1979 — 
Safety  Requirements  for  Job-Made  Ladders. 

Plastic  ladders  made  in  oonfonnance  to  the 
provisions  of  American  National  Standards 
Institute  publication  A14.&-?982 — American 
National  Standard  for  Ladders — Portable 
RernfoTced  Plastic — Safety  RequiFements. 

[FR  Doc  86-26228  Filed  11-^4-86;  «:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

(AD-FRL-3074-5) 

Stamtards  of  Perionnance  for  New 
Stationary  Sources;  Industrial- 
Commarcial-lnstitutional  Steam 
Generating  Units 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

StMNiiAllY:  Standards  of  performance 
limiting  emissions  of  particulate  matter 
and  nitrogen  oxides  (NOJ  from 
industrial-commercial-institutional 
steam  generating  units  were  proposed  in 
the  Federal  Register  on  June  19, 1984  (49 
FR  25102).  Today's  action  promulgates 
these  standards.  The  standards 
implement  section  111  of  the  Clean  Air 
Act  and  are  based  on  the 
Administrator's  determination  that 
industrial-commercial-institutional 
steam  generating  units  cause,  or 
contribute  significantly  to,  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  The 
intended  effect  of  these  standards  is 
require  all  new,  modified,  and 
reconstructed  industrial-commercial- 
institutional  steam  generating  units  to 
reduce  emissions  of  particulate  matter 
and  (NO.)  to  the  levels  achievable  by 
the  best  demonstrated  system  of 
continuous  emission  reduction, 
considering  costs,  nonair  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

date:  Effective  November  25, 1986. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
Section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  during  civil  or  criminal  proceedings 
to  enforce  these  requirements. 

Incorporation  by  Reference:  The 
incorporation  by  reference  of  certain 
publications  in  these  standards  is 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register  as  of  November  25, 
1986. 

AODRESSES:  Background  information 
documents  may  be  obtained  from  the 
U.S.  EPA  ybrary  (MD-35),  Research 
Triangle  Park,  North  Carolina  27711, 
(919)  541-2777. 

Docket  number  A-79-02  is  available 
for  public  inspection  between  8:00  a.m. 
and  4:00  p.m.  Monday  through  Friday  at 


the  Central  Docket  Section  (LE-131), 
West  Tower  Lobby,  Gallery  1,  401  M 
Street.  SW.,  Washington.  DC  20460. 

See  "SUPPtfMENTARY  INFORMATION" 
for  further  details. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Porter  on  Mr.  Walter 
Stevenson,  Standards  Development 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-5624. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Standards 

Standards  of  performance  for  new 
sources  established  under  Section  111  of 
the  Clean  Air  Act  reflect: 

*   *  *  application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements]  the 
Administrator  determines  has  been 
adequately  demonstrated  [Section 
111(a)(1)(C)]. 

For  convenience,  this  will  be  referred  to 
as  "best  demonstrated  technology." 

Applicability        | 

These  new  source  performance 
standards  (NSPS)  apply  to  all  new, 
modified,  or  reconstructed  steam 
generating  units  with  a  heat  input 
capacity  greater  than  29  MW  (100 
million  Btu/hour)  for  which  construction 
is  commenced  after  June  19. 1984.  except 
for  electric  utility  steam  generating  units 
covered  by  40  CFR  Part  60  Subpart  Da. 
The  definition  of  "steam  generating 
unit"  includes  all  devices  that  combust 
fuel  and  produce  steam,  hot  water,  or 
heat  other  fluids  which  are  used  as  heat 
transfer  media.  Fuel  combustion  units 
which  function  as  process  heaters  are 
not  covered  if  their  primary  purpose  is 
to  heat  a  fluid  in  order  to  initiate  or 
promote  a  chemical  reaction  in  which 
the  fluid  itself  is  a  reactant  or  catalyst. 

The  owner  or  operator  of  any  steam 
generating  unit  with  a  heat  input 
capacity  for  any  fuel  or  fuels  greater 
than  29  MW  (100  milion  Btu/hour)  must 
submit  certain  information  as  required 
by  the  General  Provisions  (§  60.11). 
including  notification  of  the  date  of 
initial  unit  startup,  and  must  maintain 
certain  fuel  use  records. 

Particulate  matter  emission  limits  are 
established  for  coal-,  wood-,  and 
municipal  solid  waste-fired  steam 
generating  units  and  for  steam 
generating  units  which  fire  fuel  mixtures 
including  these  fuels.  The  NO,  emission 
limits  are  established  for  coal-,  oil-,  and 
gas-fired  steam  generating  units  and  for 
steam  generating  units  which  fire  fuel 


mixtures  including  these  fuels.  Steam 
generating  units  that  Are  fuels  other  than 
coal,  wood,  municipaUtype  solid  waste, 
oil.  or  natural  gas  are  not  subject  to  the 
particulate  matter  or  NO,  standards,  as 
applicable,  unless  they  fire  mixtures 
containing  significant  amounts  of  coal, 
wood,  municipal-type  solid  waste,  oil,  or 
natural  gas  on  an  annual  basis,  as 
defined  in  the  standards. 

The  standards  being  adopted  today  do 
not  revise  the  sulfur  dioxide  (SO2) 
standards  for  coal-  or  oil-fired  units  or 
the  particulate  matter  standards  for  oil- 
fired  units  under  40  CFR  Part  60  Subpart 
D.  Steam  generating  units  having  heat 
input  capacities  greater  than  73  MW 
(250  million  Btu/hour)  constructed  after 
August  18, 1971  remain  subject  to  the 
SOi  standard  for  coal-  and  oil-fired  units 
and  the  particulate  matter  standards  for 
oil-fired  units  under  40  CFR  Part  60 
Subpart  D.  When  the  SOi  standards  for 
coal-  and  oil-fired  units  and  the 
particulate  matter  standard  for  oil-fired 
units  proposed  on  June  19, 1986  under  40 
CFR  Part  60  Subpart  Db  are 
promulgated,  all  steam  generating  units 
larger  than  29  MW  (100  million  Btu/ 
hour)  heat  input  capacity  constructed 
after  June  19, 1986  will  become  subject 
to  the  new  SO,  and  particulate  matter 
standards,  as  well  as  to  the  applicable 
particulate  matter  and  NO,  standards 
promulgated  today.  As  previously 
mentioned,  all  new  electric  utility  steam 
generating  units  constructed  after 
September  18, 1978,  with  heat  input 
capacities  greater  than  73  MW  (250 
million  Btu/hour)  are  subject  to  the 
particulate  matter,  NO,,  and  SOj 
standards  under  Subpart  Da  of  40  CFR 
Part  60. 

New  steam  generating  units  meeting 
the  applicability  requirements  under  this 
subpart  and  the  applicability 
requirements  under  Subpart  J 
(Standards  of  performance  for 
petroleum  refineries,  §  60 100)  are 
subject  to  the  NO,  and  particulate 
matter  standards  under  this  subpart  and 
the  SOj  standards  under  Subpart  J 
(§  60.104). 

New  steam  generating  units  meeting 
the  applicability  requirements  under  this 
subpart  and  the  applicability 
requirements  under  Subpart  E 
(Standards  of  performance  for 
incinerators;  §  60.50)  are  subject  to  the 
NO,  and  particulate  matter  standards 
under  this  subpart. 

Particulate  Matter  Standards 

The  particulate  matter  standards 
apply  to  coal-,  wood-,  and  municipal 
type  solid  waste-fired  steam  generating 
units,  as  well  as  to  steam  generating 
units  firing  mixtures  vN^ich  include  these 
fuels.  For  coal-fired  steam  generating 
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units,  the  promulgated  particulate 
matter  emission  limit  is  22  ng/J  [osiS  lb/ 
million  Btu)  heat  input.  For  steam 
generating  units  that  fire  wood  or 
municipal-type  solid  waste,  the 
promulgated  particulate  matter  emission 
limit  is  43  ng/I  (0.10  Ib/miffion  Btu)  heat 
input. 

For  steam  generating  units  that  fire 
mixtures  including  coal.  wood,  or 
municipal-type  solid  waste,  with  or 
without  other  fiiels.  the  a^ilicability  of 
the  43  ng/I  (O.io  lb/million  Btu)  heat 
input  or  the  22  ng/J  (a05  lb/million  Btu) 
heat  input  emission  limit  would  be 
determined  based  on  the  amount  of  coal, 
wood,  or  municipal-type  solid  waste 
combusted.  Steam  generating  units  that 
combust  coal  with  wood,  municipal-type 
solid  waste  or  other  fiiela.  have  an 
annual  capacity  factor  for  wood, 
municipal-type  solid  waste  or  other  fuels 
greater  than  10  percent  and  have  a 
Federally  enforceable  permit  which 
specifies  that  the  unit  muat  be  operated 
at  an  annual  capacity  factor  foe  wood, 
municipal-type  solid  waste,  or  other 
fuels  (except  coal)  above  10  percent,  are 
subject  to  a  particulate  matter  emission 
limit  of  43  ng/J  (aiO  Ib/millioa  Btu)  heat 
input.  If  a  steam  generating  unit 
combusts  coal  with  wood,  muaic^- 
type  soKd  waste,  or  other  fuels  and  has 
an  annual  capacity  factor  for  wood, 
municipal-type  sohd  waste,  or  other 
fuels  (except  coal)  of  10  percent  or  less, 
or  does  not  have  a  Federally 
enforceable  persiil.  a  particulate  matter 
emission  Umit  of  22  ng/J  (0.05  lb/million 
Btu)  heat  input  applies. 

Coal-,  wood-,  or  municipal  soUd 
waste-fired  steam  genuating  uaits  in  the 
29  through  73  MW  (100  thraugE  250 
million  Btu/bour)  hiieat  input  capacity 
range  constructed  be^veen  )iMie  IB.  1984 
and  November  25. 1966  that  have  an 
annual  capacity  factor  for  coal.  wood,  or 
municipal-tn;>e  solid  waste  or  any 
mixtures  of  these  fuels  of  30p«oent  or 
less  and  have  a  Federally  enforceable 
permit  limiting  the  anaual  capacity 
factor  for  coal,  wood,  or  municipal-type 
solid  waste  to  30  percent  or  less  are 
subject  to  a  particulate  matter  emission 
limit  of  86  ng/J  (0.20  lb/miIIion.Htu)  beat 
input. 

Wood-fired  ateam  generating  units  in 
the  29  MW  through  73  MW  (lOO-million 
Btu/hour  through.  230  millian  Btu/heur) 
heat  ii^nit  capacity  size  range 
constructed  after  November  25. 1986 
that  have  an  aaaual  capacityJaclor  of 
more  than  laperceiit  for  wood  and  less 
than  30  percent  fior  all  iuela.  and  Ikave 
obtained  a^Pedetally  enforceable 
operating  permtl  Ivnitiog  the  eoiMtal 
capacity  factor  to  these  leyela  are 
subject  to  aparticulateautter  enusaion 


limit  of  86  ng/J  (020  lb/million  Btu)  heat 
input.  All  municipal  solid  waste-fired 
steam  generating  units  carameocing 
construction,  modification,  or 
reconstruction  after  November  25, 1986 
will  be  subject  to  a  43  ng/J  (aiO  lb/ 
million  Btu)  heat  input  particulate 
matter  standard  independent  ot  annual 
capacity  factor.  All  coal-fired  steam 
generating  units  commencing 
construction,  modification,  or 
reconstruction  after  November  25. 1986 
will  be  subject  to  a  22  ng/J  (COS  lb/ 
million  Btu)  heat  input  standard 
independent  of  annual  capacity  factor. 

The  annual  capacity  factor  for 
determining  the  applicable  particulate 
matter  standard  is  calculate  by 
dividing  the  annual  heat  input  to  die 
steam  generating  unit  from  firing  coal, 
wood,  municipal-type  solid  waste,  or 
mixtures  of  these  fuels  as  specified  in 
the  Federally  enforceable  limitation,  by 
the  potential  annual  heat  input  to  the 
steam  generating  unit.  The  potential 
annual  heat  input  is  defined  as  the 
product  of  die  niinfiin^ifn  rated 
continuous  heat  input  capacity  (MW  or 
million  Btu/hour)  multiplied  by  8.780 
hour*  per  year.  The  potential  annual 
heat  input  is  a  constant  for  each  unit 
and  is  not  affected  by  the  number  of 
houre  the  unit  is  actuaHy  operated. 

Tlie  opacity  standard  for  aB  steam 
generating  nmts  firii^  coal.  wood,  solid 
waste,  or  ndxtures  of  Uiese  fuels,  with  or 
without  other  fuels,  is  20  percent  opacity 
(6-ninote  averse)  with  one  e^nimtte 
excaraion  per  hour  i^  to  27  percent  per 
hour.  The  opacity  standard  applies  at  all 
tunes  except  daring  periods  of  startup, 
shutdown,  or  matfunctkm  as  provided 
for  by  the  General  ProvinonB 
(5  6ail(c)J. 

Perfoimance  teats  to  detsmne 
compliance  with  the  partieiilate  matter 
emisaian  lisiitB  are  conducted  umng 
Reference  Mrdiod  5  or  17.  It  is 
anticipated  diat  proposed  Reference 
MeUiod  5B  (50  nt  21963.  May  29, 1985), 
if  promnlgated.  will  be  an  aniticable 
test  method  under  today's  strndaids. 
Reference  Method  3  wmU  be  used  for 
gas  analysis  and  Refoance  Method  1  for 
the  selection  of  sampling  posBtar 
ReferonceMelhod  9  (a  S-Bonate  average 
of  24  observations)  would  be  osed  to 
detemme  onaspHeneewith  the  opacity 
standard.  Cantinoooa  opacity 
monitoriac  »  raqaked  Ear  aB  ateam 
generating  unita  except  aa  provitfed  for 
by  the  Geaetal  Pnmsioni  [i  nLll(b)) 
and  excaaa  aaiaaions  (i^itytraporta 
are  required  to  be  sntmntted  on  a 
semiMBHial  beaia. 

M!7|  Standards 

The  NO,  standards  being  Adopted 
today  apply  to  ataungaoeiatii^  mita . 


widi  a  beat  input  capacity  greater  dian 
29  MW  (100  million  Btu/hour)  that  fire 
coal,  oil  nahiral  gas,  or  mixtures  of 
these  fuels. 

lite  immulgated  NO,  emission  limiU 
for  coal-fired  steam  generating  units  are 
300  ng/J  (0.70  lb/million  Bta)  heat  input 
for  pulverized  coal-fired  steam 
generating  units.  280  ng/J  [OM  lb/ 
million  Btu)  heat  input  for  qnader 
stoker  coal-fired  steam  generatii^  nnito 
and  fluidized  bed  combustim  itoam 
generating  units,  and  210  i^/J  (0.50  lb/ 
million  Btu)  for  mass-feed  stoker  coal- 
fired  steam  generating  unita  and  for  ail 
coal-derived  fuels.  Lignite-fiicd  steam 
generating  units  are  subject  to  a  NO, 
emission  limit  of  280  ng/J  (060  lb/ 
million  Btu)  heat  input,  except  far  li^te 
mined  in  North  Dakota.  South  Dakota, 
or  Montana  that  ia  combosted  in  a  slag 
tap-type  furnace  for  w^iich  the  emission 
limit  is  340  ng/J  (0.80  Ib/nullion  Btu) 
heat  input. 

For  natural  gas  and  distillate  oil-fired 
steam  generating  units  with  maximum 
design  heat  rclaaae  rates  of  730000  J/ 
sec-m>  (70000  Bot/hour-ft*)  or  less,  die 
NO.  standard  is  43  ng/J  M)-10  Ib/aillioo 
Btu)  heat  input  For  natural  gaa-fired  and 
distillate  oil-firad  steam  generatii^  uits 
with  maximinn  deai^i  heat  refeaae  rates 
greater  than  73O000  J/sec-m*  (7O000 
Btu/hour-ft*).  the  NO.  stsmdard  is  86  ng/ 
J  (0.20  Ib/miUion  Btu)  heat  input  For 
natural  gas  or  distillate  oil-fiied  duct 
bumera  used  in  steam  generating  units 
diat  are  cnnponents  of  camUned  cycle 
gas  turbine  systems.  NO,  standards  are 
86  ng/J  (0.20  Ib/mdlion  Btu)  heat  input 

Steam  genarating  units  fiiv^  fuel 
mixtures  that  include  natural  gas  or 
distillate  oil  with  eidter  wood  or  solid 
waste  and  that  have  an  annual  capacity 
factor  for  natural  gas  or  distillate  oil 
greater  than  10  percent  are  sui^ect  to  a 
NO.  emisaion  limit  of  130  ««  /J  (O30  lb/ 
million  Bte)  heat  input 

For  residual  oil-fved  steam  generating 
units  having  maximum  design  beat 
release  rates  of  73O000  J/sec-m*  (7O000 
Btu/hour-ft«)  or  leas,  the  NO.  emission 
limit  is  130  ng/J  (O30  lb/million  Bta) 
heat  input  For  readoal  oil-fired  steam 
generating  unita  having  maximura 
design  heat  release  rates  ^eater  than 
730000  J/sec-m*  [TOJOOO  Btu/hour-ft»), 
the  NO.  eraissioB  limit  is  170  ng/J  (0.40 
Ib/miUion  Bta)  heat  input.  For  residual 
oil-fired  duct  buraers,  NO.  standards 
are  170  ng/J  (0.40  Ib/miUion  Btu)  heat 
input. 

The  NO,  emtssion  limits  for  steam 
generating  unita  firing  mixtures  of  coal, 
oil,  or  natural  gas  would  be  determined 
by  proration  of  die  NO,  standards 
based  on  the  respectiva  amounU  of  each 
fuel  fired^  Forsteam  generatiBg  units 
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that  fire  coal,  oil,  or  natural  gas  in  a 
mixture  containing  other  fuels  {except 
for  mixtures  of  natural  gas  or  distillate 
oil  with  wood  or  solid  waste)  and  for 
which  the  annual  capacity  factor  based 
on  the  total  heat  input  from  coal,  oil,  and 
natural  gas  is  greater  than  10  percent, 
the  steam  generating  unit  would  be 
required  to  meet  the  NO,  standard  for 
coal,  oil.  natural  gas,  or  a  mixture  of 
these  fuels,  as  applicable. 

Steam  generating  units  that  fire 
mixtures  of  natural  gas  or  distillate  oil 
with  gaseous  byproduct/waste  fuels 
from  chemical  plants  or  petroleum 
refineries  are  subject  to  the  NO, 
emission  limit  applicable  to  natural  gas 
or  distillate  oil.  Similarly,  units  that  fire 
mixtures  of  residual  oil  and  liquid 
byproduct/waste  fuels  from  chemical 
plants  or  petroleum  refineries  are 
subject  to  the  NO,  emission  limit 
applicable  to  residual  oil. 

Owners  or  operators  of  steam 
generating  units  covered  by  these 
standards  may  apply  in  one  of  two  ways 
for  facility-specific  NO,  emission  limits 
if  they  are  burning  byproducts/wastes. 
If  non-toxic  wastes  are  fired,  facility- 
specific  NO,  emission  limits  will  be 
proposed  and  promulgated  in  the 
Federal  Register  provided  the  owner  or 
operator  can  demonstrate  to  the 
Administrator's  satisfaction  that  the 
facility  has  installed  best  demonstrated 
NO,  control  technology,  but  cannot 
achieve  the  applicable  NO,  standard 
due  to  characteristics  of  the  byproduct/ 
waste,  such  as  high  nitrogen  content, 
high  heat  content,  or  other 
characteristics  affecting  NO,  emissions. 
Such  a  demonstration  may  include  test 
data  that  showed  the  facility  complied 
with  the  NO,  standard  when  natural  gas 
or  oil  was  fired,  as  appropriate,  but  is 
unable  to  comply  with  the  applicable 
NO,  standard  when  gaseous  or  liquid 
byproduct/wastes  are  fired.  For  units 
firing  toxic  waste  a  full  waiver  of  the 
NO,  standard  will  be  issued  provided 
the  demonstration  shows  compliance 
with  all  applicable  federally  enforceable 
destruction  efficiency  requirements.  It  is 
suggested  that  the  demonstration  test  be 
incorporated  into  the  initial  30-day 
compliance  test,  which  is  required  to  be 
completed  within  180  days  of  initial  unit 
startup.  Although  the  NO,  standards 
promulgated  today  may  be  delegated  to 
State  or  local  agencies  for  enforcement, 
these  provisions  for  facility-specific  NO, 
emission  limits  will  not  be  delegated. 

All  steam  generating  units  subject  to 
the  NO,  standards  are  required  to 
perform  an  initial  30-day  compliance 
test  within  180  days  of  initial  unit 
startup.  After  the  initial  compliance  test 
or  180  days  following  initial  unit  startup, 


whichever  comes  first,  compliance  with 
the  standards  is  determined  in  one  of 
two  ways,  depending  on  the  size  of  the 
unit  and  the  fuel  fired.  First;  (1)  All 
steam  generating  units  larger  than  29 
MW  (100  million  Btu/hour)  heat  input 
capacity  that  fire  coal  or  high  nitrogen 
content  residual  oil  (greater  than  0.3 
weight  percent  nitrogen),  and  (2)  all 
steam  generating  units  larger  than  73 
MW  (250  million  Btu/hour)  heat  input 
capacity  that  fire  natural  gas,  distillate 
oil.  or  low  nitrogen  content  residual  oil 
(less  than  0.3  weight  percent)  are 
required  to  install  and  operate  a 
continuous  emission  monitoring  system 
(CEMS)  to  measure  NO,  emissions.  The 
only  exception  to  this  is  gas  turbine 
combined  cycle  units  equipped  with 
duct  burners  where  CEMS  are  not 
required. 

The  NO,  emission  data  will  be  used  to 
calculate  NO,  emissions  on  a  30-day 
rolling  average  basis.  These  data  will  be 
used  to  determine  compliance  with  the 
NO,  standards;  therefore,  the  quality 
assurance  procedures  for  CEMS  set 
forth  under  40  CFR  Part  60  Appendix  F, 
Procedure  1,  (49  FR  9676.  March  14. 1984) 
when  adopted  will  apply.  NO, 
compliance  reports  are  required  to  be 
submitted  on  a  quarterly  basis. 

Second,  for  steam  generating  units 
having  heat  input  capacities  between  29 
MW  and  73  MW  (100  million  Btu/hour 
and  250  million  Btu/hour).  and  firing 
natural  gas,  distillate  oil,  or  low  nitrogen 
content  residual  oil  (less  than  0.3  weight 
percent)  the  owner  or  operator  has  an 
option  of  using  either  CEMS  or 
monitoring  steam  generating  unit 
operating  conditions.  In  these 
applications,  the  CEMS  data  will  not  be 
used  to  determine  direct  compliance 
with  the  NO,  standards.  The  quality 
assurance  procedures  under  40  CFR  Part 
60  Appendix  F  would  not  apply.  The 
CEMS  data  will  be  used  to  prepare 
excess  emission  reports  which  will  be 
used  primarily  to  determine  if  another 
30-day  compliance  test  is  necessary. 
NO,  excess  emission  reports  are 
required  to  be  submitted  on  a 
semiannual  basis. 

As  an  alternative  to  CEMS  for  these 
units,  the  owner  or  operator  of  the 
facility  may  apply  to  the  Administrator 
for  approval  to  monitor  steam 
generating  unit  operating  conditions 
indicative  of  NO,  emission  rates.  An 
owner  or  operator  applying  for  approval 
to  monitor  operating  conditions  shall 
submit  a  monitoring  plan  to  the 
Administrator  for  review.  Manufacturers 
of  steam  generating  units  may  develop 
monitoring  plans  end  provide  them  to 
owners  or  operators  of  steam  generating 
units.  The  monitoring  plans,  with 


supporting  operating  and  emission  data, 
could  subsequently  be  submitted  by  the 
owner  or  operator  of  the  affected 
facility. 

The  plan  submitted  for  review  must 
outline  how  the  conditions  to  be 
monitored  can  be  used  to  predict  NO, 
emission  rates.  If  approved  by  the 
Administrator,  the  results  from 
monitoring  operating  conditions  shall  be 
recorded,  used  to  predict  NO,  emission 
rates,  and  the  NO,  emission  data 
submitted  in  semiannual  excess 
emission  reports.  Additionally,  a 
quarterly  excess  emissions  report  will 
be  required  to  be  submitted  for  any 
quarter  that  excess  emissions  occur.  The 
excess  emission  reports  will  then  be 
used  primarily  to  determine  if  another 
30-day  compliance  test  should  be 
conducted.  It  is  suggested  that  the 
monitoring  plan  be  developed  during  the 
initial  30-day  compliance  test  which  is 
required  for  all  units.  The  standards 
being  adopted  today  require  that  the 
monitoring  plan  be  submitted  within  360 
days  of  initial  unit  startup. 

Owners  or  operators  of  all  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  shall  maintain  records 
of  annual  fuel  consumption  by  fuel  type. 
For  facilities  in  the  29  to  73  MW  (100  to 
250  million  Btu/hour]  heat  input 
capacity  size  range  and  combusting 
residual  oil  containing  less  than  0.30 
weight  percent  nitrogen,  fuel  records 
must  be  maintained  that  indieate  the 
nitrogen  content  of  the  residual  oil  fired. 
If  fuel  nitrogen  content  is  not  reported  it 
will  be  assumed  to  be  higher  nitrogen 
content  residual  oil  (equal  to  or  greater 
than  0.30  percent  nitrogen)  and  CEMS 
will  be  required.  Appendix  F  will  be 
applicable  and  the  emissions  data  used 
to  determine  compliance  on  a 
continuous  basis. 

Fuel  specification  data  from  the  oil 
supplier  may  be  used  to  determine  fuel 
nitrogen  content  in  place  of  on-site 
testing.  If  liquid  fuel  blends  are  fired, 
specifications  may  be  prorated  based  on 
the  ratio  of  the  liquid  fuels  of  different 
nitrogen  content  in  the  fuel  blend.  In  all 
cases,  fuel  records  shall  be  maintained 
for  2  years.  All  facilities  subject  to  the 
NO,  standards  operating  a  CEMS  or 
measuring  unit  operating  conditions 
shall  maintain  records  for  2  years. 

The  owners  or  operators  of  all  steam 
generating  units  havirig  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  heal  input  must  submit 
certain  reports.  The  regulation  requires 
notification  of  the  intent  to  initiate 
operation  of  a  new,  modified,  or 
reconstructed  steam  generating  unit. 
Additionally,  those  facilities  subject  to 
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the  particulate  matter  or  NO,  standards 
must  submit  results  of  the  initial 
performance  test  and  performance 
evaluation  of  the  CEMS  within  180  days 
of  initial  startup.  For  those  facilities 
monitoring  opacity,  monitoring  NO,  by 
CEMS,  or  monitoring  NO,  by  operating 
conditions,  emissions  reports  must  be 
submitted  even  if  the  standards  were 
not  exceeded  during  the  reporting 
period.  Also,  units  equipped  with  CEMS 
that  are  used  for  compliance 
determinations  will  be  subject  to  the 
quality  assurance  requirements  under  40 
CFR  Part  60.  Appendix  F,  Procedure  1 
when  promulgated  and  shall  submit 
CEMS  quarterly  quality  assurance 
reports. 

Environmental  Impacts 

The  environmental  impacts  of  the 
standards  being  adopted  today  are 
expressed  as  incremental  differences  in 
emissions  between  the  current  emission 
regulations  (referred  to  as  the  baseline) 
and  these  standards.  These  impacts  are 
based  on  the  assumption  that  energy 
prices  experienced  in  1984/1985  will 
continue  with  only  moderate  price 
increases  in  future  years.  A 
consequence  of  this  fuel  price 
assumption  is  that  a  large  proportion  of 
the  new  industrial-commercial- 
institutional  steam  generating  unit 
population  (greater  than  50  percent)  will 
continue  to  fire  natural  gas  or  oil,  and 
that  coal-fired  units  are  expected  to  be 
limited  to  principally  base  load  units  in 
the  larger  size  range. 

The  new  source  performance 
standards  for  particulate  matter  and 
NO,  emission  controls  being  adopted 
today  will  result  in  a  range  of  emission 
reductions  depending  on  the  mix  of  fuels 
assumed  to  be  fired.  New  source 
performance  standards  for  SOi  were 
recently  proposed  and  affect  the  mix  of 
fuel  fired.  The  SO,  standards,  as 
proposed,  are  expected  to  increase  the 
market  share  for  natural  gas-fired  steam 
generating  units  from  approximately  30 
percent  to  about  55  percent.  Because 
natural  gas-fired  steam  generating  units 
have  lower  particulate  matter  and  NO, 
emissions  than  either  coal-  or  oil-fired 
units,  decreased  particulate  matter  and 
NO,  emissions  result  with  the  SOi 
standards  in  place. 

A  range  of  environmental  impacts  is 
presented.  The  lower  estimate  is  based 
on  the  incremental  change  between  the 
baseline  regulations  (State 
implementation  plans  and  Subpart  D 
new  source  performance  standards)  and 
the  particulate  matter  and  NO, 
standards  being  adopted  today.  The 
upper  estimate  is  based  on  the 
incremental  change  between  the 
baseline  regulations  and  the  particulate 


matter  and  NO,  standards  combined 
with  the  recently  proposed  new  source 
performance  standards  for  SOj  (51  FR 
22384,  June  19, 1986),  which  would  also 
apply  to  this  category  of  steam 
generating  units. 

The  primary  environmental  impacts 
resulting  from  the  particulate  matter  and 
NOx  standards  being  adopted  today  are 
reductions  in  the  quantity  of  particulate 
matter  and  NOx  emitted  from  steam 
generating  units  subject  to  these 
standards.  It  is  estimated  that  between 
1985  and  1990  approximately  725  new 
steam  generating  units  will  be 
constructed  that  would  be  subject  to  the 
standards.  Baseline  emissions  from 
these  new  steam  generating  units  will  be 
49,000  Mg  (54,000  tons)  of  particulate 
matter  per  year  and  about  77,000  Mg 
(85,000  tons)  of  NOx  per  year  in  1990. 
The  standards  being  adopted  today  are 
projected  to  reduce  baseline  particulate 
matter  emissions  by  16,000  to  22,000  Mg 
(18,000  to  24,000  tons)  per  year  and  NO, 
emissions  by  21,000  to  24,000  Mg  (23,000 
to  26,000  tons)  per  year  in  1990.  This 
represents  about  a  35  to  45  percent 
reduction  in  the  growth  of  particulate 
matter  emissions  and  about  a  25  to  30 
percent  reduction  in  the  growth  of  NOx 
emissions  fi-om  new  steam  generating 
units  subject  to  these  standards. 

The  solid  and  liquid  waste  impacts 
associated  with  the  particulate  matter 
and  NOx  standards  are  minimal.  Flyash 
disposal  levels  associated  with  existing 
State  regulations  and  Subpart  D  new 
source  performance  standards  are  only 
incrementally  increased  as  a  result  of 
the  particulate  matter  standards 
adopted  today.  Further,  the  change  in 
fuel  use  patterns  resulting  from  the 
standards  can  actually  reduce  flyash 
levels  where  increased  gas  use  displaces 
coal.  Overall,  the  standards  are 
projected  to  result  in  solid  waste 
impacts  ranging  from  a  net  reduction  of 
about  9,000  Mg/year  (10,000  tons/year) 
to  a  net  increase  of  13,000  Mg/year 
(14.000  tons/year).  The  Hquid  waste 
impacts  associated  with  the  particulate 
matter  standards  are  minimal.  Liquid 
waste  production  levels  are  projected  to 
increase  over  baseline  by  about  19.000 
m»  (680,000  ft»)  per  year,  or 
approximately  1.5  percent. 

Energy  Impacts 

The  energy  impacts  of  the  standards 
have  been  analyzed  in  terms  of  the 
impact  on  demand  for  natural  gas,  oil, 
and  coal  and  in  terms  of  overall  energy 
requirements  of  steam  generating  units 
covered  by  the  standards.  Steam 
generating  units  that  would  be  affected 
by  the  standards  are  projected  to 
demand  approximately  525  million  GJ 
(498  trillion  Btu)  of  fossil  fuels  in  1990.  It 


is  projected  that  natural  gas  will 
comprise  about  30  to  50  percent  of  the 
fuel  used  in  steam  generating  units  and 
residual  oil  will  provide  a  substantial 
portion  of  the  remainder.  The  particulate 
matter  standards  would  increase  the 
national  electric  energy  requirements  by 
about  146  GWh/year  in  1990. 

Cost  Impacts 

In  analyzing  the  national  cost  impacts 
of  the  standards,  only  the  costs  resulting 
ft-om  the  implementation  of  the 
particulate  matter  and  NOx  standards 
have  been  considered  in  this 
rulemaking.  On  a  national  basis,  the 
particulate  matter  and  NOx  standards 
would  increase  the  capital  cost  for  new 
steam  generating  units  by  approximately 
1  percent.  The  nationwide  increase  in 
annualized  costs  for  producing  steam 
from  new  steam  generating  units  subject 
to  the  standards  would  be 
approximately  $38  million  in  1990.  This 
represents  an  increase  of  less  than  1 
percent  over  baseline  annualized  costs 
for  producing  steam  from  new  steam 
generating  units.  The  magnitude  of  these 
cost  impacts  remains  the  same 
regardless  of  the  SOj  standards. 

The  national  incremental  cost 
effectiveness  of  the  particulate  matter 
standards  over  existing  regulations  is 
projected  to  range  from  approximately 
$1,025/Mg  to  $1,400/Mg  ($930/ton  to 
$1,270/ ton)  of  particulate  matter 
removed.  The  national  incremental  cost 
effectiveness  of  the  NOx  standards  over 
existing  regulations  is  projected  to  range 
from  $370/Mg  to  $640/Mg  {$340/fon  to 
$580/ ton)  of  NOx  removed. 

These  impacts  are  presented  as  a 
range  of  values,  showing  the 
incremental  cost  effectiveness  between 
the  baseline  and  the  particulate  matter 
and  NOx  standards  adopted  today,  and 
between  the  baseline  and  the  combined 
particulate  matter,  NOx.  and  proposed 
SOj  standards.  Because  of  the  fuel  shifts 
which  are  projected  to  occur  under  the 
proposed  SOi  standards,  different  cost 
effectiveness  levels  result  in  each  case. 

Economic  Impacts 

The  economic  impacts  of  the 
standards  have  also  been  evaluated  in 
terms  of  the  nationwide  capital 
expenditures  for  pollution  control 
equipment,  the  increase  in  the 
annualized  cost  of  producing  steam,  the 
resulting  rise  in  the  price  of  products 
produced  by  operators  of  st^am 
generating  units,  and  the  impact  on  the 
availability  of  capital  to  the  firms 
purchasing  steam  generating  units. 

In  analyzing  potential  product  price, 
profitabihty,  and  capital  availability 
impacts  associated  with  the  standards. 
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industries  likely  to  experience  the 
severest  impacts  and  the  conditions 
which  would  produce  the  most  adverse 
impacts  were  chosen  for  examination. 
The  standards  being  adopted  today 
were  found  to  have  no  significant 
adverse  economic  impacts  on  any  of 
these  industries. 

On  the  national  level,  assuming 
increases  in  annualized  costs  are  passed 
forward  to  product  consumers  and  not 
absorbed  by  industry,  the  standards  are 
projected  to  result  in  a  projected 
average  increase  of  less  than  a  0.05 
percentage  point  average  increase  in  the 
product  price  for  any  major  steam  user 
group  examined,  with  smaller  increases 
for  industries  using  less  steam.  For  those 
selected  industries  which  have  been 
judged  likely  to  be  most  affected  by  the 
standards,  product  prices  could  increase 
by  0.05  to  0.40  percent.  This  projected 
product  price  increase  is  based  on  a 
"worst  case"  analysis  assuming  full  cost 
pass-through.  If  no  cost  pass-through 
and  full  cost  absorption  by  industry  are 
assumed,  no  product  cost  increase 
would  result,  and  the  return  on  assets 
would  decrease  by  0.01  to  0.60 
percentage  point  under  the  standards. 
Impacts  on  any  given  plant  would  likely 
be  much  less  than  these  worst  case 
examples  under  either  assumption. 

Public  Participation 

Prior  to  proposal,  interested  parties 
were  advised  by  public  notice  in  the 
Federal  Register  (47  FR  19786,  May  7, 
1982]  of  a  meeting  of  the  National  Air 
Pollution  Control  Techniques  Advisory 
Committee  (NAPCTAC)  to  discuss  the 
standards  recommended  for  proposal. 
This  meeting  was  held  on  June  16  and 
June  17, 1982.  The  meeting  was  open  to 
the  pubhc  and  each  attendee  was  given 
an  opportunity  to  conmient  on  the 
standards  recommended  for  proposal. 

Subsequently,  the  standards  were 
proposed  on  June  19, 1984  (49  FR  25102). 
The  preamble  to  the  proposed  standards 
discussed  the  availability  of  the 
Background  Information  Documents 
(BID)  which  describe  in  detail  the 
regulatory  alternatives  considered  and 
the  impacts  of  those  alternatives.  The 
BID'S  include  EPA^50/3-82-006a 
"Fossil  Fuel-Fired  Industrial  Boilers — 
Background  Information  for  Proposed 
Standards  Volume  1:  Chapters  1-9," 
EPA-450/3-82-006b  "Fossil  Fuel-Fired 
Industrial  Boilers — Background 
Information  for  Proposed  Standards 
Volume  2:  Appendices,"  and  EPA-450/ 
3-^2-007  "Nonfossil  Fuel-Fired  Industrial 
Boilers — Background  Information."  Cost 
reports  include  EPA-450/3-82-021 
"Costs  of  Sulfur  Dioxide,  Particulate 
Matter,  and  Nitrogen  Oxide  Controls  on 
Fossil  Fuel-Fired  Industrial  Boilers,"  and 


EPA^50/3-83-004  "Costs  of  Particulate 
Matter  Controls  for  Nonfossil  Fuel-Fired 
Boilers."  Comments  on  the  proposal 
were  solicited  and  copies  of  the  BID  and 
cost  reports  were  made  available  to 
interested  parties. 

To  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public  hearing 
was  held  on  August  15, 1984  at  Research 
Triangle  Park,  North  Carolina.  The 
hearing  was  open  to  the  public  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  proposed  standards. 

The  comment  period  was  from 
proposal  date  (June  19, 1984)  to  October 
1, 1984.  The  written  comments  and  oral 
statements  have  been  carefully 
considered  and,  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  standards. 

Comments  On  Proposal 

Discussed  below  are  the  more 
signiHcant  comments  made  by 
commenters. 

Priority  List         j 

Two  commenters  requested  that 
steam  generating  units  with  heat  input 
capacities  of  less  than  73  MW  (250 
million  Btu/hour)  be  delisted  from  the 
category  of  "Fossil  Fuel-Fired  Steam 
Generators:  Industrial  Boilers."  The 
commenters  indicate  the  reasons  for 
their  request  are  (1)  that  steam 
generating  units  under  73  MW  (250 
million  Btu/hour)  heat  input  capacity 
are  not  significant  air  pollution  sources; 
and  (2)  that  these  units  are  already 
adequately  regulated  by  State 
regulations  and  other  requirements  of 
the  Clean  Air  Act, 

On  August  21, 1B79,  a  priority  list  for 
development  of  additional  NSPS  was 
published  in  accordance  with  sections 
111(b)(1)(A)  and  111(f)(1)  of  the  Clean 
Air  Act.  This  list  identified  59  major 
stationary  source  categories  that  were 
not  covered  by  NSPS,  but  that  were 
judged  to  be  "significant  contributors" 
i.e.,  to  contribute  significantly  to  air 
pollution  that  could  reasonably  be 
expected  to  endanger  public  health  or 
welfare.  Fossil  fuel-fired  industrial 
steam  generating  units  ranked  eleventh 
on  this  priority  list  of  sources  for  which 
NSPS  would  be  established  in  the  future. 

Of  the  10  sources  ranked  above  fossil 
fuel-fired  industrial  steam  generating 
units  on  the  priority  list,  nine  were 
major  sources  of  volatile  organic 
compound  (VOC)  emissions.  Because 
there  are  many  areas  that  have  not 
attained  the  national  ambient  air  quality 
standard  for  ozone,  major  sources  of 
VOC  emissions  were  accorded  a  very 


high  priority.  Of  the  remaining  source 
categories,  fuel-fired  industrial  steam 
generating  units  were  the  highest  ranked 
source  of  particulate  matter  and  SOi 
emissions,  and  the  second  highest 
ranked  source  of  NO.  emissions.  The 
industrial-commercial'institutional 
source  category  is  a  significant 
contributor  and  therefore  an  appropriate 
source  category  for  regulation.  There  is 
no  requirement  that  subcategories  of  a 
listed  category  or  individual  sources 
within  a  listed  categoiy  also  be 
"significant  contributors."  For  this 
reason,  the  request  for  delisting  fossil 
fuel-fired  steam  generating  units  with 
heat  input  capacities  less  than  73  MW 
(250  million  Btu/hour)  is  denied. 

Applicability 

A  number  of  oohimenters  requested 
clarification  on  the  types  of  facilities 
covered  by  the  standards.  The 
applicability  requirements  of  the  final 
standards  have  been  clarified  but 
remain  basically  the  same  as  those  in 
the  proposal.  All  steam  generating  units 
with  more  than  29  MW  (100  million  Btu/ 
hour)  heat  input  capacity  for  which 
construction  is  commenced  after  June 
19, 1984,  except  utility  units  covered 
under  Subpart  Da,  are  covered  by 
Subpart  Db.  Except  as  noted  below,  the 
definition  of  "steam  generating  unit" 
includes  all  devices  that  combust  fuel 
and  produce  steam,  hot  water,  or  a  heat 
transfer  fluid.  Fuel  combustion  units 
which  function  as  process  heaters  are 
not  covered  if  their  primary  purpose  is 
to  heat  a  fluid  in  order  to  initiate  or 
promote  a  chemical  reaction  in  which 
the  fluid  itself  is  a  reactant  or  catalyst. 

Although  the  standards  being  adopted 
today  apply  to  a  wide  range  of 
industrial-commercial'institutional 
steam  generating  units,  emission  limits 
are  established  only  for  specified  fuels 
or  fuel  mixtures.  Particulate  matter 
emission  limits  are  established  for  coal, 
municipal-type  solid  waste,  wood  and 
mixtures  of  these  fuels  with  other  fuels, 
and  NOx  emission  limits  are  established 
for  natural  gas,  distillate  oil,  residual  oil, 
coal,  and  mixtures  of  these  fuels  with 
refinery  and  chemical  plant  byproduct/ 
waste  fuels.  Industrial-commercial- 
institutional  steam  generating  units 
firing  other  fuels  would  be  required  to 
report  their  startup  and  maintain  certain 
fuel  records,  but  would  not  be  subject  to 
the  particulate  matter  or  NO^  standards. 
These  units  may,  however,  be  regulated 
under  Prevention  of  Significant 
Deterioration  (PSD)  permit 
requirements. 

The  applicability  date  for  the 
standards  adopted  today  are  June  19, 
1984.  The  standards  include  one 
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particulate  matter  standard  for  low 
annual  capacity  factor  coal-  and 
municipal  solid  waste-fired  units  build 
between  June  19. 1984  and  today,  and  a 
stricter  standard  for  such  low  capacity 
units  built  after  today.  The  particulate 
matter  standard  for  low  annual  capacity 
factor  coal-fired  units  constructed 
between  June  19, 1984  and  today  is  190 
ng/I  (0.20  lb/million  Btu)  heat  input, 
whereas  the  standard  for  such  units 
constructed  after  today  is  22  ng/J  (0.05 
lb/million  Btu)  heat  input.  The 
particulate  matter  standard  for  low 
annual  capacity  factor  municipal  solid 
waste-fired  units  constructed  between 
June  19. 1984  and  today  is  190  ng/J  (0.20 
Ib/milion  Btu)  heat  input.  However,  for 
units  constructed  after  today's  date,  the 
standard  for  low  annual  capacity  factor 
municipal  solid  waste-fired  units  is  the 
same  as  for  all  other  municipal  waste- 
fired  units,  which  is  43  ng/J  (0.10  lb/ 
million  Btu)  heat  input. 

One  commenter  asked  if  the 
standards  apply  to  exhaust  gas 
incinerators  at  sulfur  recovery  units 
(e.g..  Glaus  units).  Emissions  fit)m  sulfur 
recovery  units  at  gas  processing  plants 
are  covered  under  Subpart  ILL  of  40 
CFR  Part  80.  Emissions  fix)ni  sulfur 
recovery  units  at  petroleum  refineries 
are  covered  under  Subpart  J.  Although 
sulfur  recovery  unit  tail  gas  incinerators 
may  fire  some  natural  gas,  no  tail  gas 
incinerators  large  enough  to  meet  the 
size  requirements  of  the  standards 
adopted  today  have  been  identified. 
Therefore,  few.  if  any.  exhaust  gas 
incinerators  at  sulfur  recovery  units 
would  be  covered  by  the  standards 
being  adopted  today. 

Similarly,  sewage  sludge  incinerators 
are  not  covered  under  these  standards. 
Emissions  from  sewage  sludge 
incinerators  are  regulated  under  Subpart 
Oof  40  CFR  Part  80. 

Commenters  questioned  whether  all 
municipal  solid  waste-fired  units, 
including  municipal  waste  incinerators, 
are  covered.  Municipal  waste 
incinerators  are  currently  regulated 
under  Subpart  E  of  40  CFR  Part  80. 
Subpart  Db,  as  adopted,  supersedes 
Subpart  E  to  the  extent  that  it  regulates 
particulate  matter  emissions  from 
municipal  solid  waste-fired  incinerators 
that  generate  steam,  hot  water,  or  heat  a 
heat  transfer  fluid  and  have  a  heat  input 
capacity  greater  than  29  MW  (100 
million  Btu/hour).  A  29  MW  (100  million 
Btu/hour)  heat  input  capacity  is 
equivalent  to  approximately  a  230  Mg/ 
day  (250  tons/day)  capacity  municipal 
solid  waste-fired  imiX.  Municipal  solid 
waste  incinerators  without  heat 
recovery  or  that  have  a  heat  input 
capacity  less  than  29  MW  (100  million 


Btu/hour)  remain  subject  to  40  CFR  Part 
60  Subpart  E. 

Under  the  standards  adopted  today, 
incinerators  with  heat  recovery  are 
required  to  meet  the  particulate  matter 
standard  of  43  ng/J  (0.10  lb/million  Btu) 
heat  input.  Incinerators  without  heat 
recovery  and  incinerators  with  heat 
recovery  below  29  MW  (100  million  Btu/ 
hour)  heat  input  in  size  remain  subject 
to  the  Subpart  E  particulate  matter 
emission  hmit  of  0.18  g/dscm  (0.08  gr/ 
dscf),  which  is  approximately  equivalent 
to  73  ng/J  (0.17  Ib/milhon  Btu)  heat 
input. 

It  should  be  noted  that,  in  addition  to 
being  subject  to  the  standards 
promulgated  today,  incinerators 
combusting  byproduct/wastes 
containing  polychlorinated  biphenyls 
(PCB's),  including  incinerators  with  and 
without  heat  recovery,  are  subject  to 
regulations  pertaining  to  PCB's 
promulgated  under  the  Toxic 
Substances  Control  Act  (TSCA)  (40  CFR 
761.70). 

Lastly,  commenters  raised  questions 
about  what  fuels  actually  comprise 
municipal-type  solid  waste.  Only  waste 
such  as  paper,  wood,  yard  wastes,  food 
wastes,  plastic,  leather,  rubber,  and 
other  materials  typically  collected  from 
residential  or  commercial  properties  are 
regulated. 

Another  commenter  inquired  about 
the  coverage  of  process  heaters  using 
waste  heat  economizers.  Process  heaters 
equipped  with  a  waste  heat  economizer 
are  not  covered  under  these  standards  if 
the  primary  purpose  of  the  process 
heater  is  to  heat  a  fluid  in  order  to 
initiate  or  promote  a  chemical  reaction 
in  which  the  fluid  itself  is  a  reactant  or 
catalyst.  The  regulations  have  been 
revised  to  clarify  this  point. 

The  effect  of  the  proposed  standards 
on  catalytic  cracking  units  at  petroleum 
refiners  was  questioned  by  one 
conunenter.  Catalytic  cradcing  units  are 
covered  under  Subpart  J  of  40  CFR  Part 
60  and  are  not  covered  under  these 
standards.  The  final  regulation 
addresses  this. 

Inquiry  was  also  made  concerning  the 
applicability  of  Subpart  Db  to  auxiliary 
(e.g.,  startup)  steam  generating  units  at 
electric  utility  power  plants.  Although 
these  standards  apply  primarily  to 
steam  generating  units  used  in 
industrial,  commercial,  and  institutional 
applications,  the  standards  do  apply  to 
utility  units  with  heat  input  capacities 
greater  than  29  MW  (100  million  Btu/ 
hour)  that  are  not  covered  under 
Subpart  Da  of  40  CFR  Part  60. 
Consequently,  small  auxiliary  steam 
generating  imits  located  at  electric 
utihty  power  plants  meeting  the 


applicability  requirements  of  today's 
standard  but  not  Subpart  Da  are  subject 
to  the  standards  being  promulgated 
today. 

Several  commenters  expressed 
opinions  about  whether  various  fuels 
were  covered  under  the  emission 
standards.  One  commenter  said  that 
black  liquor  recovery  steam  generating 
units  at  pulp  mills  should  not  be 
covered.  Black  liquor  is  a  byproduct  at 
pulpmills  and  is  fired  in  steam 
generating  units  to  recover  sodium 
bisulfate  in  the  flyash.  Black  liquor 
recovery  units  are  exempted  from  these 
standards  if  they  do  not  fire  regulated 
fuels,  in  which  case  they  are  covered 
under  Subpart  BB  of  40  CFR  Part  60 
applicable  to  Kraft  pulp  mills.  If  black 
liquor  recovery  units  have  an  annual 
capacity  factor  for  fossil  fuels  greater 
than  10  percent,  which  is  unlikely,  they 
would  be  subject  to  the  NO,  standards 
under  this  subpart. 

Other  commenters  questioned  if 
various  coal-derived  fuels  were  covered 
by  the  emission  standards.  Coal-derived 
gases,  coal-derived  liquids,  coal-oil 
mixtures,  and  coal-water  mixtures  and 
other  coal-derived  fuels  are  covered  and 
emissions  from  firing  these  fuels  would 
be  subject  to  the  particulate  matter  and 
NO,  standards  for  coal-fired  units.  Coal 
and  all  coal-derived  fuels,  including 
both  liquid  and  gaseous  fuels,  are  being 
covered  because  there  are  demonstrated 
control  technologies  available  to  reduce 
emissions  from  the  combustion  of  fuels 
in  both  forms. 

Commenters  questioned  whether 
steam  generating  units  firing  mixtures  of 
wood  and  natural  gas  would  be  subject 
to  an  emission  hmit  of  130  ng/J  (0.30  lb/ 
million  Btu)  heat  input  under  §  60.46b(a), 
or  would  be  subject  to  some  prorated 
emission  limit  under  S  60.43b(b).  The 
final  NO,  standards  have  been  revised 
to  make  it  clear  that  units  firing 
mixtures  of  wood  and  natural  gas  are 
subject  to  the  130  ng/J  (0.30  lb/million 
Btu)  heat  input  emission  limit. 

It  should  also  be  noted  that  today's 
Federal  Register  contains  a  separate 
notice  incorporating  the  same  130  ng/J 
(0.30  lb/million  Btu)  heat  input  emission 
limit  into  Subpart  D  for  units  firing 
mixtures  of  wood  and  natural  gas. 

Particulate  Matter 

Coal-Fired  Steam  Generating  Units. 
Commenters  stated  that  the  cost 
effectiveness  of  particulate  matter 
controls  for  coal-fired  steam  generating 
units  covered  by  this  subpart  is  high 
relative  to  the  cost  effectiveness  of 
particulate  matter  control  on  utility 
power  plants  and  this  represents  a  poor 
use  of  capital  for  environmental 
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protection.  Another  commenter  said  the 
cost  eflectiveness  of  the  proposed 
particulate  matter  standards  is 
underestimated  because  the  baseline 
emission  level  used  in  the  cost  analysis 
is  higher  than  the  actual  emission  levels 
generally  allowed  for  these  sources  by 
State  regulations. 

With  respect  to  the  first  comment,  the 
analysis  of  the  cost  of  the  particulate 
matter  standard  for  coal-fired  steam 
generating  units  was  based  on  the  cost 
and  performance  capability  of  fabric 
filters  on  industrial-size  units.  The 
analysis  showed  that  the  cost 
e^ectiveness  of  applying  particulate 
matter  control  varies  as  a  function  of 
steam  generating  unit  size  and  that  the 
cost  effectiveness  for  smaller  (i.e.. 
industrial-size)  steam  generating  units  is 
higher  than  for  larger  units.  However, 
this  does  not  necessarily  mean  that 
either  the  standard  for  industrial- 
commercial-institutional  units  or  the 
standard  for  utility  units  under  Subpart 
Da  is  unreasonable. 

Based  on  the  cost  of  fabric  filters,  the 
incremental  cost  effectiveness  of 
particulate  matter  control  for  a  typical 
industrial-size  steam  generating  unit  [44 
MW  (150  million  Btu/hour)  heat  input 
capacity)  is  estimated  to  be  about 
$1,600/Mg  ($1,500/ ton)  of  pollutant 
removed  over  the  next  most  effective 
technology.  As  expected,  this  cost 
e^ectiveness  level  is  higher  than  for  a 
typical  utility-size  unit  which  would 
experience  an  incremental  cost 
effectiveness  level  of  less  than  $550/Mg 
($500/ton). 

When  selecting  the  particulate  matter 
standard  for  utility  steam  generating 
units  under  Subpart  Da,  cost- 
effectiveness  levels  which  might  be 
considered  unreasonable  were  not 
reached.  The  standard  was  limited  by 
the  technical  performance  level  of  ESP's 
and  fabric  filters  rather  than  by  cost 
effectiveness.  If  no  particulate  matter 
standards  were  adopted  that  exceeded 
the  cost  effectiveness  levels  of  Subpart 
Da,  few  if  any  particulate  matter 
standards  would  be  possible  because 
the  large  size  of  facilities  covered  by 
Subpart  Da  alone  results  in  low  cost- 
effectiveness  levels. 

The  Clean  Air  Act  does  not  require 
that  the  cost  effectiveness  of  the 
standards  for  one  source  category  be  the 
same  as  the  cost  effectiveness  of 
standards  for  other  source  categories 
(Portland  Cement  Association  v. 
Ruckelahaus  486  F.2d.  375,  38&-9G  (D.C. 
Cir.  1973)).  The  Act  requires  only  that 
the  costs  of  the  standards  be  considered 
reasonable  by  the  Administrator  for  the 
individual  category  of  facilities  subject 
to  regulation.  In  this  case,  the  cost 
effectiveness  of  applying  fabric  filter  or 


other  equally  effective  particulate 
matter  control  technologies  to  industrial- 
commercial-institutional  coal-fired  units 
is  considered  reasonable. 

The  second  comment  was  that  a 
baseline  particulate  matter  emission 
level  of  260  ng/J  (0.90  lb/million  Btu) 
heat  input  is  higher  than  the  actual 
emission  levels  generally  allowed  by 
State  regulations.  The  baseline  emission 
level  represents  the  emission  reduction 
capability  of  single  mechanical 
collectors.  Although  many  States  require 
the  use  of  more  efficient  control 
systems,  mechanical  collectors  are  the 
control  device  universally  required  as  a 
minimum  under  even  the  least  stringent 
State  implementation  plan  (SIP). 

As  discussed  in  the  preamble  to  the 
proposed  standards,  two  technical 
alternatives  to  this  baseline  for  the 
control  of  particulate  matter  emissions 
were  analyzed  in  terms  of  cost  specific 
basis  and  cost  effectiveness.  Technical 
Alternative  I  was  based  on  a  moderate 
level  of  control  [86  og/J  (0.20  lb/million 
Btu)  heat  input]  achieved  by  sidestream 
separators,  low  pressure  drop  wet 
scrubbers,  or  low  efficiency  ESP's. 
Technical  Alternative  II  was  based  on  a 
high  level  of  particulate  matter  control 
[22  ng/J  (0.05  Ib/miDion  Btu)  heat  input] 
achieved  by  fabric  filters  and  other 
equally  effective  control  technologies. 

The  cost  effectiveness  of  the  proposed 
standards  on  an  individual  unit  basis 
was  analyzed  in  terms  of  the 
incremental  cost  effectiveness  of  each 
alternative  level  of  control  in  relation  to 
the  next  less  stringent  alternative. 
Therefore,  the  cost  effectiveness  of 
Technical  Alternative  I  was  estimated  in 
relation  to  the  cost  effectiveness  of 
single  mechanical  oollectors  capable  of 
reducing  particulate  matter  emissions  to 
the  baseline  emission  level  of  260  ng/] 
(0.60  lb/million  Btu)  heat  input  or  less. 
The  cost  effectiveness  of  Technical 
Alternative  II,  whicb  coincided  with  the 
proposed  standard,  was  estimated  in 
relation  to  the  cost  effectiveness  of 
sidestream  separators  capable  of 
reducing  particulate  matter  emissions  to 
86  ng/J  (0.20  lb/million  Btu)  heat  input  or 
less  (Technical  Alternative  I),  rather 
than  to  the  baseline  level  of  260  ng/J 
(0.60  lb/million  Btu)  heat  input.  This 
method  of  analysis  provides  an  estimate 
of  the  marginal,  or  incremental,  cost  of 
control  for  an  individual  unit  and  is  the 
most  appropriate  way  to  review 
increasingly  stringent  control  options. 
Because  the  final  particulate  matter 
standard  for  coal-9red  units  (Technical 
Alternative  U),  is  compared  with  the 
cost  of  Technical  Alternative  I  and  not 
the  baseline  costs,  the  assumed  baseline 
control  level  is  not  a  factor  in  the 
calculation  of  the  incremental  cost 


effectiveness  of  the  standard  as 
adopted.  Thus,  the  conusenter's  concern 
that  the  assumed  baseliae  particulate 
matter  emission  level  was  too  low  is  not 
relevant  to  the  results  of  the  cost 
analysis  for  the  incremental  cost 
between  Technical  Alternatives  I  and  II. 
Other  commenters  staited  that  the  less 
stringent  particulate  matter  standard  of 
86  ng/]  (0.20  lb/million  Btu)  heat  input 
proposed  for  coal-fired  units  less  than  73 
MW  (250  million  Btu/hour)  in  size  with 
an  annual  capacity  factor  for  coal  of  30 
percent  (0.30)  or  less  was  un)ustified  and 
should  be  removed  so  that  all  coal-fired 
units  would  be  subject  to  the  same 
standard.  The  purpose  for  proposing  a 
separate,  more  lenient  standard  for  low 
capacity  factor  units  was  to  distinguish 
seasonal,  standby,  or  low-load  units 
from  base-load  type  units  in  response  to 
the  higher  cost-effectiveness  levels 
associated  with  control  of  particulate 
matter  emissions  from  these  types  of 
coal-fired  steam  generating  units. 
Further  analysis  indioates  that 
relatively  few  new  coal-fired  low  annual 
capacity  factor  units  are  likely  to  be 
constructed.  This  pattern  is  expected  to 
continue  in  the  future,  eBpeciaUy  in  light 
of  NSPS  proposed  for  the  control  of  SO» 
emissions  from  coal-fired  industrial- 
commercial-institutional  steam 
generating  units  (51  FR  22384.  June  19. 
1986).  The  few  low  annual  capacity 
factor  coal-fired  units  that  may  have 
been  constructed  in  the  absence  of  SO2 
standards  will  likely  shift  from  firing 
coal  to  firing  natural  gal  or  fuel  oil  as 
the  primary  fuel  as  a  reiult  of  the  SOa 
standards.  As  a  result  the  impacts 
associated  with  the  application  of  more 
stringent  particulate  matter  standards 
are  not  likely  to  materialize  for  low 
annual  capacity  factor  anits. 

The  judgment  that  relatively  few  low 
annual  capacity  factor  steam  generating 
units  are  likely  to  be  constructed  to  fire 
coal  in  the  future  is  based  on  a 
comparison  of  the  economics  of  firing 
coal  versus  oil  or  natural  gas.  The 
annualized  cost  for  a  typical  coal-fired 
industrial  steam  generating  unit  (44  MW; 
150  million  Btu/hour  heet  input 
capacity)  in  a  low  capacity  factor 
application  will  exceed  the  cost  of  a 
natural  gas-fired  or  oil-fired  steam 
generating  unit  by  50  to  100  percent 
Consequently,  coal  is  generally  not 
competitive  with  oil  or  natural  gas  in 
steam  generating  units  which  operate  at 
low  annual  capacity  factors.  In  such 
cases,  the  economics  clearly  favor 
selection  of  oil  or  natural  gas  as  the 
primary  fuel,  regardless  of  the  cost  of 
emission  control  systems.  As  a  result  ia 
instances  where  a  low  annual  capacity 
factor  unit  is  built,  the  less  than  5 


Federal  Register  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Rules  and  Regulations      42775 


percent  cost  increase  to  apply  the  most 
efHcient  particulate  matter  control 
technology  will  not  change  steam 
generating  unit  economics. 

When  viewed  on  an  annual  basis,  the 
incremental  cost  effectiveness  of  the 
most  effective  systems  is  comparatively 
high  for  low  capacity  factor  units. 
However,  during  periods  of  operation, 
the  emissions  potential  of  such  coal- 
Hred  units  can  be  as  great  or  greater 
than  units  with  higher  annual  capacity 
utilization  rates.  Coal-Fired  steam 
generating  units  used  for  space  heating, 
for  example,  swe  often  operated  on  a 
seasonal  basis  at  or  near  full  capacity 
for  several  months  each  year.  During 
these  periods,  the  emission  rates  of  such 
units  will  be  comparable  to  similar  sized 
coal-fired  units  operated  yearround. 

Additionally,  an  emission  limit 
requiring  use  of  high  efficiency  control 
systems  uniformly  on  all  coal-fired  units 
will  improve  the  enforceability  of  the 
standards.  If  any  low  capacity  factor 
coal-fired  units  are  built  there  will  be 
an  inherent  economic  incentive  to 
operate  them  at  higher  capacity  factors 
as  plant  production  expands  or  if  the 
unit  is  subsequently  used  for 
cogeneration  purposes.  If  the  unit  is 
operated  at  an  annual  capacity  factor 
greater  than  0.30  (30  percent)  it  would 
become  subject  to  a  more  stringent 
standard,  requiring  retrofit  of  the  unit 
with  a  high  efficiency  control  system.  In 
addition  to  requiring  a  permit  revision, 
such  a  change  would  require  additional 
resources  to  enforce  applicable 
monitoring,  reporting,  recordkeeping  and 
other  compliance-related  provisions. 

In  the  final  regulation,  therefore,  the 
same  standard  [22  ng/J  (0.05  lb/million 
Btu]  heat  input]  is  applicable  to  lower 
annual  capacity  factor  coal-fired  units 
as  to  higher  annual  capacity  factor  units. 
In  the  final  standards,  all  coal-fired 
units  constructed  after  today's  date  with 
heat  input  capacities  greater  than  29 
MW  (100  million  Btu/hour)  are  subject 
to  a  particulate  matter  standard  of  22 
ng/I  (0.05  lb/million  Btu)  heat  input, 
independent  of  annual  capacity 
utilization  rates. 

Although  few,  if  any.  units  are 
expected  to  be  built  it  would  be 
inappropriate  to  require  any  units  which 
may  have  been  constructed  since 
proposal,  but  prior  to  today,  to  retrofit 
particulate  matter  control  technology  to 
meet  the  lower  standard.  The  emission 
limit  of  86  ng/J  (0.20  lb/million  Btu)  heat 
input  is  being  maintained  for  low  annual 
capacity  factor  units  constructed  during 
this  interim  period.  As  a  result  the  final 
standards  specify  that  low  annual 
capacity  factor  coal-fired  units,  if 
constructed  between  June  19, 1984  and 
today,  are  subject  to  a  particulate  matter 


standard  of  88  ng/J  (0.20  lb/million  Btu) 
heat  input. 

Wood-Fired  Steam  Generating  Units. 
One  commenter  stated  that 
promulgation  of  the  standard  of  43  ng/J 
(0.10  lb/million  Btu)  heat  input  proposed 
for  wood-fired  steam  generating  units 
would  discourage  the  use  of  wood  fuels, 
and  that  existing  State  regulations  for 
wood-fired  units  provide  adequate 
environmental  protection  to  meet 
national  ambient  air  quahty  standards 
(NAAQS)  for  particulate  matter.  The 
conmnenter  observed  that  particulate 
matter  emissions  from  new  wood-fired 
steam  generating  units  would  be  about 
10,000  Mg  (11,000  tons)  in  1989,  or  less 
than  0.2  percent  of  the  national  total 
emissions  of  particulate  matter  from 
industrial-commercial-institutional 
steam  generating  units. 

Also,  the  commenter  contended  that 
promulgation  of  the  proposed  standard 
would  reduce  the  use  of  logging  residues 
as  fuels.  This  would  increase  open 
burning  of  logging  residue  in  "slash 
fires,"  resulting  in  a  net  deterioration  of 
air  quality.  Finally,  the  commenter 
suggested  that  wood-fired  steam 
generating  units  be  allowed  to  operate 
under  existing  State  standards  [130  to 
170  ng/J  (0.30  to  0.40  lb/million  Btu)  heat 
input],  provided  the  facility 
demonstrated  that  more  than  12  percent 
of  the  fuel  fired  was  derived  from 
logging  residues. 

Section  111  of  the  Clean  Air  Act 
requires  NSPS  to  be  based  on  the  level 
of  emissions  achievable  using  best 
demonstrated  technology.  Basing  a 
standard  on  best  demonstated 
technology  may  result  in  an  emission 
limit  more  stringent  than  a  State 
regulation  based  on  national  ambient  air 
quality  standards  (NAAQS) .  Particulate 
matter  emissions  of  10,000  Mg/year 
(11,000  tons/year)  are  significant  and 
can  be  controlled  at  a  reasonable  cost.  If 
the  suggested  logic  were  followed,  it 
could  be  concluded  that  few.  if  any. 
NSPS  were  necessary  because  most 
individual  units  only  contribute  a  small 
fi«cti<Hi  of  the  final  emissions  from  the 
source  category. 

In  addition,  promulgation  of  the 
standards  is  not  expected  to  cause  more 
logging  residue  to  be  burned  in  open 
"slash  fires"  than  is  already  being 
burned  in  this  manner.  The  promulgated 
standards  will  result  in  only  a  minor 
increase  in  cost  and  diere  will  remain  an 
economic  incentive  for  use  of  logging 
residues  where  available  as  opposed  to 
other  fuels. 

Another  commenter  stated  that  basing 
the  43  ng/J  (0.10  lb/million  Btu)  heat 
input  particulate  matter  emission  limit 
for  wood-fired-steam  generating  units  on 
ESP  technology  was  inappropriate.  This 


objection  was  based  on  emission  data 
presented  in  the  proposed  standard  that 
showed  electrostatic  granular  filters 
(EOF)  achieved  particulate  matter 
emission  levels  of  8.6  to  17.0  ng/J  (ae2  to 
0.04  lb/million  Btu)  heat  input  This 
commenter  also  noted  that  fabric  filters 
achieved  a  particulate  matter  emission 
level  of  8.6  ng/J  (0.02  Ib/miUion  Btu) 
heat  input  on  two  wood-fired  steam 
generating  units. 

Both  ESFs  and  EGFs  are  considered 
demonstrated  particulate  matter 
emission  control  technologies  for  wood- 
fired  steam  generating  units.  However, 
the  particulate  matter  test  data  for 
EGFs  are  very  limited.  The  proposed 
standard  was  based  on  careful 
consideration  of  text  data  available  for 
ESFs  and  high  pressure  drop  scrubbers 
applied  to  seven  steam  generating  units 
firing  wood  and  mixtures  of  wood  and 
fossil  fuels.  In  comparison,  particulate 
matter  test  data  were  available  from 
only  two  steam  generating  units  using 
EGFs  for  control  of  particulate  matter 
emissions.  Because  of  the  limited 
database,  EGFs  were  not  selected  as 
the  basis  of  the  standard  applicable  to 
wood-fired  steam  generating  units. 

To  date,  fabric  filters  have  been  used 
infrequently  on  wood-fired  steam 
generating  units  because  of  concern 
about  potential  fire  hazards.  New  units 
with  control  interlocks  appear  to  greatly 
reduce  fire  hazard.  But  again,  fabric 
filters  have  had  limited  apphcation  and 
test  data  are  available  from  only  two 
units. 

For  these  reasons,  the  particulate 
matter  standard  for  steam  generating 
units  firing  wood  or  mixtures  of  wood 
and  fossil  fuels  has  not  been  changed 
and  is  based  on  application  of  ESFs  or 
high  pressure  drop  wet  scrubbers. 
However,  any  technology,  including 
EGFs  or  fabric  filters,  can  be  selected  to 
comply  with  the  standard  being 
promidgated  today. 

Municipal  Solid  Waste-Fired  Steam 
Generating  Units.  An  emission  limit  of 
43  ng/J  (0.10  lb/million  Btu)  heat  input 
was  proposed  for  steam  generating  units 
firing  municipal-type  solid  waste.  The 
proposed  emission  limit  was  based  on 
the  performance  of  electrostatic 
precipitators  (ESFs),  as  demonstrated  in 
four  Reference  Method  5  particulate 
matter  emission  tests  on  units  ranging  in 
heat  input  capacity  from  14  to  85  MW 
(47  to  290  million  Btu/hour).  The  test 
data  showed  that  particulate  matter 
emissions  decreased  with  increasing 
ESP  collection  area  and  that  an  emission 
limit  of  43  ng/J  (0.10  lb/million  Btu)  heat 
input  could  be  achieved  by  use  of  ESFs 
with  collection  areas  of  at  least  47  m*/ 
(mVs)  (240  ftVl.OOO  acfm). 
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Although  these  test  data  were  the  best 
available  during  the  development  of  the 
proposed  standards  for  municipal  solid 
waste-fired  units,  these  data  are  from 
units  that  began  operation  in  the  early 
1970's.  Interest  in  waste-to-energy 
facilities  has  been  increasing  in  recent 
years  and  a  number  of  new  units  are 
currently  in  planning  or  under 
construction  for  operation  in  the  near 
future.  These  new  facilities  are  using 
more  effective  and  sophisticated  control 
equipment  designed  to  achieve  even 
lower  particulate  matter  emission  levels 
than  the  proposed  standard.  In  fact, 
several  commenters  suggested  that 
emission  levels  for  lower  than  the 
proposed  standard  are  now  achievable 
by  the  current  generation  of  waste-to- 
energy  facilities.  This  latest  generation 
of  facilities  is  generally  being  required 
by  permits  to  operate  at  optimum 
combustion  levels  and  install  spray 
dryer/fabric  filter  technology. 

Efforts  have  been  underway  since 
proposal  to  collect  and  evaluate 
additional  data  on  the  performance  of 
the  latest  emission  control  systems  for 
municipal  waste-fired  units.  Some 
additional  data  have  been  obtained; 
however,  it  is  too  early  to  draw  firm 
conclusions  about  the  emission 
reduction  capabilities  of  this  more 
sophisticated  generation  of  waste-to- 
energy  facilities.  Consequently,  although 
it  is  recognized  that  lower  emission 
levels  may  be  achievable  in  the  future 
as  a  result  of  rapidly  evolving 
developments  in  the  field  of  municipal 
waste-fired  steam  generating  unit 
emission  control  technology,  an 
emission  limit  of  43  ng/J  (0.10  lb/million 
Btu)  heat  input  is  being  promulgated. 

As  a  result  of  these  recent  events  and 
as  part  of  a  settlement  agreement  with 
the  Natural  Resources  Defense  Council 
concerning  their  petition  over  the 
Agency's  decision  not  to  regulate 
emissions  of  polycyclic  organic  matter 
(POM),  a  thorough  study  of  municipal 
waste-fired  facilities  is  actively 
underway.  A  document  that  identifies, 
to  the  extent  data  are  available:  (1)  The 
lowest  emission  levels  for  organic 
compounds  (including  dioxin),  toxic 
metals,  acid  gases,  and  particulate 
matter  that  have  been  achieved  from 
municipal  waste  combustors  on  a 
commercial  scale;  (2)  the  feed 
characteristics,  operating  conditions, 
and  control  techniques  associated  with 
such  emission  levels;  and  (3)  available 
monitoring  techniques  that  can  be  used 
to  determine  whether  emission  levels 
from  municipal  waste-flred  units  reflect 
the  lowest  emission  levels  achieved  on  a 
commercial  scale  will  be  issued  in  the 
near  future.  By  June,  1987,  the 


Administrator  will  decide  whether  to 
regulate  emissions  from  municipal 
waste-fired  facilities  further. 

To  aid  in  this  effort,  the  Administrator 
requests  any  data  or  information 
available  concerning  the  effectiveness 
and  cost  of  various  emission  control 
systems  for  municipal  waste 
combustion.  In  particular,  comments  are 
requested  on  the  technological  and 
economic  feasibility  of  establishing  a 
particulate  matter  emission  limit  of  less 
than  43  ng/J  (0.10  lb/million  Btu)  heat 
input  based  on  use  of  spray  dryer/fabric 
filter  technology. 

Comments  were  received  stating  that 
insufficient  test  data  exist  to  establish 
particulate  matter  emission  standards 
for  units  firing  refuse-derived  fuel 
(processed  munidpal-type  solid  waste). 
Comments  indicated  that  variations  in 
the  moisture  content  and  other 
characteristics  of  refuse-derived  fuel 
result  in  considerable  variation  in 
particulate  matter  emission  levels  of 
these  units. 

The  factors  affecting  the  control  of 
particulate  matter  emissions  from  units 
firing  refuse-derived  fuel  and  the  test 
data  supporting  the  proposed  standard 
of  43  ng/J  (0.10  lb/million  Btu)  heat  input 
for  such  units  have  been  reviewed 
further.  The  test  data  supporting  the 
standard  are  representative  of  the  range 
of  fuel  and  steam  generating  unit 
operating  conditions  that  can 
reasonably  be  expected  for  units  fired 
with  refuse-derived  fuel.  A  review  of 
these  data  and  the  factors  affecting 
particulate  matter  emissions  for  these 
units  supports  the  ability  of  well- 
designed,  operated,  and  maintained 
ESP's  with  an  adequate  specific 
collection  area  to  meet  the  standard. 

Nitrogen  Oxides 

Natural  Gas-  And  Distillate  Oil-Fired 
Steam  Generating  Units.  Numerous 
comments  were  received  stating  that  the 
proposed  NO,  emission  limit  of  43  ng/J 
(0.10  lb/million  Btu)  heat  input  for 
natural  gas-  and  distillate  oil-fired  units 
was  too  stringent  for  the  package  steam 
generating  units  covered  by  the 
proposed  standards.  Some  commenters 
questioned  the  technical  achievability  of 
the  proposed  standard  for  package  gas- 
and  oil-fired  steam  generating  units. 
Others  questioned  the  reasonableness  of 
the  cost  of  meeting  the  standard. 
Additionally,  some  commenters  noted 
the  proposed  standard  might  preclude 
the  use  of  combustion  air  preheat. 

Package  steam  generating  units  are 
those  which  are  prefabricated  and 
transported  to  the  site  by  rail  or  barge, 
rather  than  being  constructed  on-site. 
Package  units  are  characterized  by 
relatively  fixed  designs  and  furnace 


dimensions  limited  by  rail  or  barge 
shipping  restrictions.  As  a  result, 
package  natural  gas-  and  oil-fired  units 
are  generally  restricted  to  less  than  59  to 
73  MW  (200  to  250  million  Btu/hour) 
heat  input  capacity. 

The  proposed  emission  limit  of  43  ng/J 
(0.10  lb/million  Btu)  heat  input  was 
based,  in  part,  on  vendor  guarantees  of 
the  performance  capabilities  of  staged 
combustion  burners  (SCB's).  In  general, 
vendors  would  not  confirm  the  verbal 
guarantees  they  offered  informally  prior 
to  proposal  of  the  standards,  especially 
with  respect  to  large  package  steam 
generating  units.  Review  of  information 
included  in  the  comments  and  analysis 
of  the  limited  emission  test  data 
available  on  the  performance  of  SCB's 
(also  known  as  "low-NO,  burners")  do. 
however,  indicate  that  the  proposed 
NO,  emission  limits  can  be  achieved.  To 
do  so,  the  volumetric  heat  release  rate 
for  the  steam  generating  unit  would 
have  to  be  maintained  below  some 
defined  level.  The  American  Boiler 
Manufacturers  Association  commented 
that  the  volumetric  heat  release  rate 
would  have  to  be  limited  to  730,000  to 
830,000 1/sec-m»  (70.000  to  60.000  Btu/ 
hour-ft^)  to  allow  low  NO,  firing 
methods.  Additionally,  communications 
with  one  low-NO,  burner  manufacturer 
indicated  the  unit  heat  release  rate 
would  have  to  be  maintained  below 
about  780,000  J/sec-m»  (75,000  Btu/hour- 
ft^)  to  allow  SCB  application.  Since 
proposal,  data  have  been  obtained  fi-om 
two  package  steam  generating  units 
employing  staged  combustion 
technology.  Analysis  of  these  limited 
data  indicated  that  SCB  controls  can  be 
used  to  meet  the  proposed  standard  at 
heat  release  rates  of  less  than  about 
730,000  J/sec-m»  (70.000  Btu/hour-ft»). 

As  previously  mentioned,  package 
steam  generating  units  covered  by  the 
standard  are  in  the  29  to  73  MW  (100  to 
250  million  Btu/hour)  size  range. 
Because  these  units  ate  restricted  in 
maximum  outside  dimensions,  they 
typically  have  volumetric  heat  release 
rates  that  increase  with  increasing  unit 
size.  Typical  heat  release  rates  for 
package  steam  generating  units  range 
from  about  776.000  J/sec-m'  (75,000  Btu/ 
hour-ft^)  for  a  29  MW  (100  million  Btu/ 
hour)  unit  up  to  about  983,000  J/sec-m' 
(95,000  Btu/hour-ft»)  for  the  largest 
package  unit.  Therefore,  virtually  all 
package  gas-  and  oil-flred  units  covered 
by  the  standard  being  adopted  today 
have  design  heat  release  rates  in  excess 
of  730,000  J/sec-m»  (70,000  Btu/hour-ft»). 
Units  larger  than  73  MW  (250  million 
Btu/hour)  heat  input  capacity  are 
typically  field-erected  units  and  have 
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heat  release  rates  of  less  than  410.000  J/ 
sec-m'  (40.000  Btu/hour-ft'). 

Therefore,  to  meet  the  proposed 
standards  using  SCB  controls,  package 
steam  generating  units  would  have  to  be 
operated  at  less  than  full  capacity  in 
order  to  restrict  their  heat  release  rates 
to  less  than  73a000 1/sec-m'  (70,000 
Btu/hour-ft').  An  oversized  boiler  would 
have  to  be  used  to  provide  increased 
furnace  volume  to  reduce  the  overall, 
volumetric  heat  release  rate.  Operation 
at  partial  load  to  maintain  heat  release 
rates  at  or  below  a  certain  ceiling  is 
referred  to  as  derate,  and  is  calculated 
as  the  excess  capacity  that  must  be 
purchased  to  meet  a  steam  demand 
while  not  exceeding  a  given  heat  release 
rate.  Aa  an  alternative  to  derate,  a  single 
field-erected  unit  or  a  group  of  smaller 
packaged  units  could  be  used  in  place  of 
a  single  package  steam  generating  unit 
and  UtUe  or  no  derate  would  be 
required.  In  any  of  the  three  cases,  the 
cost  of  meeting  a  given  steam  demand 
would  be  higher  than  current  conditions. 

Data  from  both  natural  gas-  and 
residual  oil-fired  package  industrial 
steam  generating  units  were  gathered  to 
determine  how  much  derate  would  be 
needed  to  meet  the  proposed  standards 
as  a  function  of  unit  heat  input  capacity. 
Analysis  of  these  data  indicated  that 
maintaining  the  maximum  design  heat 
release  rate  below  a  730,000 1/sec-m" 
(75,000  Btu/hour-ft')  level  would  require 
about  10  percent  derate  for  a  29  MW 
(100  million  Btu/hour]  package  unit  and 
up  to  30  percent  derate  for  the  largest 
package  unit  The  application  of  30 
percent  derate  to  a  typical  44  MW  (150 
million  Btu/hour)  package  natural  gas- 
fired  steam  generating  unit  would 
increase  steam  generating  unit  capital 
cost  by  18  percent  and  annual  operating 
costs  by  2  percent.  As  a  result,  the 
incremental  costs  associated  with 
meeting  a  NO.  emission  limit  of  43  ng/J 
(0.10  lb/million  Btu)  heat  input  based  on 
the  use  of  SCB  controls  over  the  costs 
associated  with  meeting  a  NO.  emission 
limit  of  86  ng/J  (0.20  lb/million  Btu) 
based  on  the  use  of  LEA  alone  leads  to 
incremental  cost  effectiveness  levels  of 
more  than  $4,400/Mg  ($4,000/ ton)  of 
NO.  removed.  Consideration  of  the  cost 
ei^ectiveness  of  derate  leads  to  the 
conclusion  that  the  cost  effectiveness  of 
the  proposed  standard  for  package  units 
covered  by  the  standard  is 
unreasonable.  The  cost  effectiveness 
associated  with  NO,  standards  based  on 
the  use  of  LEA,  however,  is  considered 
reasonable  because  no  derate  is 
necessary  and  minimal  cost  impacts 
occur. 

As  discussed  in  the  proposal,  LEA  is 
one  of  the  most  oommon  forms  of 


combustion  modification  and  is  directly 
applicable  to  industrial-commerical- 
institutional  steam  generating  units.  lEA 
operation  involves  reducing  the  excess 
combustion  air  to  the  minimnin  amount 
needed  for  complete  combustion. 
Although  effective  on  both  fuel  and 
thermal  NO.,  emission  test  data  indicate 
that  LEA  is  most  effective  in  reducing 
thermal  NO,,  which  is  the  principal 
source  of  NO.  emissions  from  natural 
gas  and  distillate  oil  because  of  their 
low  fuel  nitrogen  contents. 

A  large  amount  of  NO,  emission  data 
was  collected  and  analyzed  on  the 
performance  of  LEA  prior  to  proposal. 
Since  proposal,  an  emission  test  data  set 
from  an  additional  package  unit  with  a 
high  desi^  heat  release  rate  of 
approximately  1,035,000  J/sec-m* 
(loaooo  Btu/hour-ft*)  was  added  to  the 
database.  The  total  database  was  re- 
analyzed to  determine  the  NO.  emission 
level  achievable  by  LEA  under  worst 
case  conditions  for  the  formation  of 
NOv  including  high  heat  release  rate 
and  combustion  air  preheat.  The  results 
of  this  new  analysis  were  essentially  the 
same  as  for  the  analysis  of  LEA 
performance  carried  out  prior  to 
proposal.  The  results  show  that  LEA  is 
capable  of  reducing  NO.  emissions  from 
natural  gas-  and  distillate  oil-fired  steam 
generating  imits  without  combustion  air 
preheat  to  88  ng/J  (0.20  lb/million  Btu) 
heat  input  or  less  on  a  30-day  rolling 
average  basis  and  to  130  ng/J  (0.30  lb/ 
million  Btu)  heat  input  with  combustion 
air  preheat 

Review  of  information  concerning 
steam  generating  unit  sales  over  the  past 
5  years  indicates  that  very  few  package 
steam  generating  units  use  combustion 
air  preheat.  As  the  name  implies, 
combustion  air  preheat  uses  Que  gas 
from  the  steam  generating  unit  (and  a 
heat  exchanger)  to  preheat  combustion 
air  prior  to  combustion.  The  recovery  of 
heat  from  the  exhaust  gases  increases 
the  overall  thermal  efficiency  of  the  unit 
Rather  than  use  combustion  air  preheat 
however,  an  economizer  could  be  used 
to  accomplish  the  same  result  An 
economizer  uses  flue  gas  (and  a  heat 
exchanger)  to  preheat  feedwater  to  the 
steam  generating  unit.  Again,  heat  is 
recovered  from  the  exhaust  gases  and 
an  increase  in  thermal  efficiency  results. 
With  either  heat  recovery  option,  the 
cost  and  complexity  of  the  steam 
generator  are  increased.  Additionally, 
space  restrictions  on  shipment  may 
preclude  the  units  with  preheat  being 
shipped  as  one  package.  Because  few 
package  units  use  combustion  air 
preheat  and  in  those  instances  where  an 
increase  in  thermal  efficiency  is  desired, 
a  reasonable  alternative  to  combustion 


air  preheat  is  available,  the  final 
standard  will  limit  NO,  emissions  from 
all  natural  gas-  and  distillate  oil-fired 
steam  generating  units  with  heat  release 
rate  of  730.000  ]/sec-m*  (7a000  Btu/ 
hour-ft*)  or  greater  to  86  ng/J  (0.20  lb/ 
million  Btu]  heat  input 

An  emission  limit  of  43  ng/J  (0.10  lb/ 
million  Btu)  heat  input  is,  however, 
achievable  for  steam  generating  units 
with  heat  release  rates  less  than  730,000 
J/sec-m»  (70,000  Btu/hour-ft*).  For 
example  field-erected  units  have  a  fire 
box  laige  enough  to  accommodate  the 
longer  flame  lengths  associated  with 
low  NOx  firing  methods  without  derate. 
Field-erected  steam  generating  units 
also  have  typical  design  maximum  heat 
release  rates  of  less  than  410,000  J/sec- 
m»  (40,000  Btu/hour-ft*).  Therefore,  an 
emission  limit  of  43  ng/J  (0.10  lb/million 
Btu)  heat  input  is  being  promulgated  for 
natural  gas-  or  distillate  oil-fired  steam 
generating  units  with  maximum  design 
heat  release  rates  less  than  730.000 )/ 
sec-m*  (70,000  Btu/hour-ft*). 

In  summary,  the  final  standards  will 
limit  NO,  emissions  to  43  ng/J  (0.10  lb/ 
milHon  Btu)  heat  input  for  units  firing 
natural  gas  or  distillate  oil  with 
maximum  design  heat  release  rates  of 
730,000  J/sec-m»  (70,000  Btu/hour-ft*)  or 
less,  and  will  limit  NO^  emissions  to  86 
ng/J  (0.20  lb/million  Btu)  heat  input  for 
units  with  maximum  design  heat  release 
rates  greater  than  730,000  J/sec-m' 
(70,000  Btu/hour-ft*).  Because  package 
units  in  the  size  range  covered  by  the 
standard  will  typically  have  beat  release 
rates  in  the  range  of  780,000  to  990,000  J/ 
sec-m*  (75,000  to  95,000  Btu/hour-ft*). 
practically  all  package  units  covered  by 
today's  standards  will  be  subject  to  the 
86  ng/J  (0.20  lb/million  Btu)  heat  input 
standard.  Because  most,  if  not  all,  field- 
erected  steam  generating  units  will  have 
maximum  design  heat  release  rates  of 
less  than  410.000  J/sec-m*  (40,000  Btu/ 
hour-ft*),  the  43  ng/J  (0.10  lb/million  Btu) 
heat  input  standard  will,  for  the  most 
part  apply  to  field-erected  units. 

Residual  Oil-Fired  Steam  Generating 
Units.  Several  commenters  indicated 
they  also  believed  the  proposed  NO. 
standards  for  package  residual  oil-fired 
units  were  unreasonable.  Specifically, 
commenters  felt  that  staged  combustion 
(SC)  controls  for  reducing  NO. 
emissions  from  package  units  had  not 
been  demonstrated  to  meet  the  proposed 
emission  limits  of  130  ng/J  (0.30  lb/ 
million  Btu)  heat  input  for  low  nitrogen 
residual  oil  and  170  ng/J  (0.40  lb/million 
Btu)  heat  input  for  high  nitrogen  residual 
oil  for  package  steam  generating  units. 
Use  of  SC  controls  on  package  units 
would  necessitate  derating  to 
accommodate  the  longer  flame  lengths 
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associated  with  SC  controls. 
Consequently,  there  could  be  a 
substantial  cost  penalty  associated  with 
meeting  the  emission  limits  as  proposed. 
Commenters  recommended  that  the 
proposed  emission  limits  be  increased  to 
170  ng/J  (0.40  lb/million  Btu)  heat  input 
for  low  nitrogen  content  oil  and  to  210 
ng/J  (0.50  lb/million  Btu)  heat  input  for 
high  nitrogen  content  residual  oils  for 
package  units. 

Commenters,  however,  including  two 
major  industry  trade  associations 
(American  Boiler  Manufacturers 
Association  and  Council  of  Industrial 
Boiler  Owners),  specifically 
recommended  promulgation  of  the 
proposed  standard  of  130  ng/J  (0.30 
million  Btu/hour)  heat  input  for  low 
nitrogen  residual  oil-fired  units  and  170 
ng/J  (0.40  lb/million  Btu)  heat  input  for 
high  nitrogen  residual  oil-fired  units 
above  73  MW  (250  million  Btu/hour) 
heat  input  capacity. 

In  addition,  one  of  the  major  steam 
generating  unit  manufacturers  and  one 
of  the  major  burner  manufacturers 
indicated  their  willingness  to  offer 
guarantees  to  achieve  the  proposed 
standards  for  units  above  73  MW  (250 
million  Btu/hour)  in  size.  The  support 
for  the  proposed  standard  as  it  applies 
to  field-erected  steam  generating  units 
by  industry  trade  associations  and 
manufacturers  indicates  that  SC  is 
recognized  as  being  a  NO,  control 
technique  that  can  reduce  NO, 
emissions  to  the  level  of  the  proposed 
standards. 

As  evidenced  by  the 
recommendations  of  commenters,  that 
the  proposed  standards  should  be 
promulgated  for  field-erected  units,  the 
issue  posed  in  these  comments  is  not  the 
ability  of  demonstrated  emission  control 
techniques  to  reduce  NO,  emissions 
from  residual  oils  to  the  proposed  levels, 
but  the  reasonableness  of  applying  this 
technology  to  package  units,  given  the 
costs  associated  with  the  required 
derate.  To  meet  the  proposed  standards, 
most  package  residual  oil-fired  steam 
generating  units  in  the  29  to  73  MW  (100 
to  250  million  Btu/hour)  heat  input  size 
range  would  have  to  be  derated  by  10  to 
35  percent  to  accommodate  the  longer 
fiame  lengths  associated  with  SC 
controls.  The  cost  effectiveness  of  this 
approach  to  meeting  the  standards  is  up 
to  $4.400/Mg  ($4,000/ ton)  of  NO, 
reduction. 

An  alternative  to  derating  as  a  means 
of  meeting  the  proposed  standards  for 
residual  oil  would  be  to  fire  low  nitrogen 
content  residual  oil,  such  as  those 
containing  less  than  0.17  weight  percent 
nitrogen.  Analysis  of  the  available  NO, 
emission  data  show  that,  without 
combustion  air  preheat,  use  of  LEA 


controls  alone  are  sufficient  to  meet  the 
proposed  NO,  standard  when  firing 
residual  oils  containing  0.17  weight 
percent  nitrogen  or  less.  Since  LEA  does 
not  extend  flame  lengths,  the  proposed 
standards  could  be  met  firing  very  low 
nitrogen  residual  oils  in  large  package 
units  without  any  derating. 

Information  on  the  nitrogen  content  of 
residual  oils  sold  in  the  United  States  is 
extremely  limited.  Information  that  is 
available  is  not  current,  but  indicates 
that  only  about  10  to  15  percent  of 
residual  fuel  oils  have  nitrogen  contents 
of  less  than  0.17  weight  percent.  About  a 
third  of  residual  feul  oils  have  nitrogen 
contents  of  less  than  0.2  weight  percent 
and  about  two-thirds  of  residual  fuel  oils 
have  nitrogen  contents  of  less  than  0.3 
weight  percent.  The  availability  of 
residual  oils  with  very  low  nitrogen 
contents  of  0.17  weight  percent  or  less, 
therefore,  could  be  quite  limited. 

An  alternative  to  firing  such 
extremely  low  nitrogen  oils  for  meeting 
the  proposed  standards  would  be  to 
switch  from  firing  residual  oil  to  firing 
natural  gas.  Switching  to  natural  gas 
would  avoid  having  to  fire  a  very  low 
nitrogen  content  residual  oil  or  derating 
the  unit.  However,  the  cost  effectiveness 
associated  with  this  alternative  is  also 
fairly  high,  about  $2,750/Mg  ($2,500/ ton) 
of  NO,  reduction,  because  of  fuel  price 
differentials. 

Consequently,  in  the  final  standards 
the  emission  limit  for  package  residual 
oil-fired  steam  generating  units  has  been 
set  at  170  ng/J  (0.40  lb/million  Btu)  heat 
input,  independent  of  the  nitrogen 
content  of  the  residual  oil  fired. 
Compliance  with  a  NO,  emission  limit 
of  170  ng/J  (0.40  lb/million  Btu)  heat 
input  can  be  achieved  with  LEA  alone 
without  combustion  air  preheat  when 
firing  residual  oils  with  nitrogen 
contents  of  about  0.3  weight  percent  or 
less.  No  derate  would  be  necessary. 

Most  package  residual  oil-fired  units 
do  not  use  preheated  combustion  air.  In 
addition,  in  those  isolated  cases  where 
an  owner/operator  wanted  to  increase 
the  thermal  efficiency  of  a  steam 
generating  unit,  economizers  could  be 
used  to  preheat  feedwater  rather  than 
using  preheated  combustion  air. 

Since  about  two-thirds  of  residual  fuel 
oils  have  nitrogen  contents  of  less  than 
0.3  weight  percent,  fuel  availability 
should  not  be  a  problem.  Also,  in 
today's  residual  fuel  oil  market,  there  is 
no  apparent  price  premium  for  residual 
oils  with  nitrogen  contents  less  than  0.3 
weight  percent,  unless  one  focuses  on 
residual  oils  with  a  very  low  nitrogen 
content  (i.e.,  less  than  0.17  weight 
percent).  Therefore,  there  should  be  no 
increased  costs  associated  with  firing 
residual  oils  of  less  than  0.3  weight 


percent  nitrogen  in  order  to  meet  the 
standard. 

Because  the  cost  effectiveness  of  LEA 
control!  for  reducing  NO,  emissions  is 
negligible,  the  cost  effectiveness  of  a  170 
ng/J  (0.40  lb/million  Btu)  heat  input 
standard  for  package  residual  oil-fired 
units  based  on  LEA  and  firing  of 
residual  oils  with  a  nitrogen  content  of 
less  than  0.3  weight  percent  is 
considered  reasonable. 

As  mentioned  above,  the  concerns 
expressed  by  commenters  relative  to  SC 
controls  and  derate  do  not  apply  to 
field-erected  steam  generating  units, 
which  predominate  in  steam  generating 
unit  sizes  above  73  MW  (250  million 
Btu/hour)  heat  input  capacity. 
Commenters  expressed  no  objection  to 
the  proposed  standards  of  130  ng/J  (0.30 
lb/million  Btu)  heat  input  and  170  ng/J 
(0.40  lb/million  Btu)  lieat  input  for  low 
and  high  nitrogen  residual  oil, 
respectively,  in  the  case  of  field-erected 
units. 

The  proposed  standards  for  residual 
oil  varied  with  the  nitrogen  content  of 
the  oil  because  fuel  nitrogen  is  a  major 
determinant  of  NO,  emissions  from 
residual  oil  combustion  and  of  the 
effectiveness  of  NO,  control  techniques 
on  residual  oil-fired  units.  No  distinction 
was  made  in  the  proposed  standards 
between  package  and  field-erected  oil- 
fired  steam  generating  units. 

In  the  case  of  units  above  73  MW  (250 
million  Btu/hour)  in  size,  the  effect  of 
the  emission  limit  proposed  for  high 
nitrogen  residual  oil  would  have  been  to 
raise  the  existing  standard  applicable  to 
these  units.  The  existing  1971  standard 
for  oil-fired  units  (Subpart  D  of  40  CFR 
Part  60)  is  130  ng/J  (0.30  lb/million  Btu) 
heat  input.  It  has  been  concluded  that 
raising  the  standard  for  these  units  to 
170  ng/J  (0.40  lb/million  Btu)  heat  input 
is  unnecessary  for  three  reasons. 

First,  as  stated  above,  field-erected 
units  are  not  restricted  by  the  same 
furnace  size  limitations  as  package  units 
and,  therefore,  can  accommodate  SC 
controls  without  the  need  for  derate. 
Second,  unlike  for  package  units,  staged 
combustion  has  been  demonstrated  to 
be  effective  in  reducing  NO,  emissions 
from  field-erected  units  firing  high 
nitrogen  residual  oil.  iTiird,  the  existing 
standard  has  been  in  effect  for  over  15 
years  and  there  is  no  indication  that  it 
needs  changing.  In  fact,  no  continuous 
emission  monitoring  data  fi-om  field- 
erected  units  firing  high  nitrogen 
residual  oil  could  be  obtained  because 
such  units  are  generally  exempt  under 
§  60.45(b)(3)  fi-om  a  requirement  to 
continuously  monitor  NO,  emissions 
due  to  having  emissions  during  the 
performance  test  of  less  than  70  percent 
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of  the  standard  86  ng/J  (0.20  lb/million 
Btu)  heat  input. 

Considering  all  of  these  factors,  it 
appears  there  has  been  little  problem 
meeting  the  longstanding  Subpart  D 
standard  of  130  ng/J  (0.30  lb/million  Btu) 
heat  input  for  high  nitrogen  residual  oil- 
fired  units  that  are  field-erected  and 
there  is  no  need  to  change  that  standard. 
Therefore,  the  170  ng/J  (0.40  lb/million 
Btu)  heat  input  standard  proposed  in 
1984  for  units  greater  than  73  MW  (250 
million  Btu/hour)  heat  input  capacity 
which  fire  high  nitrogen  residual  oil  has 
been  replaced  in  the  final  standards.  All 
residual  oil-fired  units  larger  than  73 
MW  (250  million  Btu/hour)  heat  input 
capacity  are  subject  to  the  same  130  ng/ 
J  (0.30  lb/million  Btu)  heat  input 
emission  limit. 

As  discussed  above,  steam  generating 
units  in  the  29  MW  to  73  MW  (100  to  250 
million  Btu/hour)  size  range  are 
generally  package  units  and  have  heat 
release  rates  of  776,000  to  983,000  J/sec- 
m»  (75,000  to  95,000  Btu/hour-ft^.  Field- 
erected  units  are  predominant  above  73 
MW  (250  million  Btu/hour)  hear  input 
capacity  and  have  heat  release  rates 
less  than  about  414,000  J/sec-m'  (40,000 
Btu/hour-ft*).  A  mid-point  between  the 
two  types  of  steam  generating  units  that 
would  distinguish  between  the  two  unit 
types  would  be  about  720,000  J/sec-m* 
(70.000  Btu/hour-ft»). 

Consequently,  the  final  standards 
limit  NO,  emissions  to  130  ng/J  (0.30  lb/ 
million  Btu)  heat  input  for  all  residual 
oil-fired  units  with  maximum  design 
heat  release  rates  of  720,000  J/sec-m' 
(70,000  Btu/hour-ft')  or  less  and  to  170 
ng/J  (0.40  lb/million  Btu)  heat  input  for 
all  residual  oil-fired  units  with  a 
miximum  design  heat  release  rate  of 
greater  than  720,000  J/sec-m'  (70,000 
Btu/hour-ft*),  independent  of  the 
nitrogen  content  of  the  residual  oil  being 
fired. 

Spreader  Stoker  Steam  Generating 
Units.  Comments  were  received  on  the 
proposed  standard  limiting  NO, 
emissions  from  coal-fired  spreader 
stoker  steam  generating  units  to  260  ng/J 
(0.60  lb/million  Btu)  heat  input.  Several 
commenters  questioned  the  ability  of 
spreader  stoker  steam  generating  units 
using  preheated  combustion  air  >150°C 
(300°F)J  to  meet  the  proposed  standard. 
The  commenters  did  not  submit  any  new 
data  showing  that  the  NO,  standards 
are  not  achievable  but  they  did 
reference  a  recent  test  at  a  115  MW  (400 
million  Btu/hour)  coal-fired  spreader 
stoker  with  preheated  combustion  air. 
This  unit  had  been  selected  for  testing 
because  it  represented  the  use  of 
combustion  air  preheat  on  a  spreader 
stoker  with  a  very  high  heat  release  rate. 
Commenters  stated  that  the  data  from 


these  tests  substantiate  the  need  for  a 
higher  NO,  emission  level  for  spreader 
stokers  with  preheated  combustion  air. 
One  commenter  suggested  that  a  dual 
standard  would  be  appropriate  with  the 
proposed  standard  of  260  ng/J  (0.60  lb/ 
million  Btu)  heat  input  applying  to 
spreader  stoker  steam  generating  units 
not  using  combustion  air  preheat 
(<150'C  (300T)J,  and  a  standard  of  300 
ng/J  (0.7  lb/million  Btu)  heat  input 
applying  to  steam  generating  units  using 
preheated  combustion  air  [>150'C 
(300°?)].  The  commenters  also 
maintained  that  the  proposed  NO, 
emission  limit  would  force  spreader 
stoker  units  with  preheated  combustion 
air  to  be  designed  for  heat  release  rates 
much  lower  than  typical  design,  thereby 
encouraging  the  preferential  use  of 
pulverized  coal-fired  units  over  use  of 
spreader  stoker  units. 

The  results  obtained  from  the 
referenced  emissions  test  on  the  115 
MW  (400  million  Btu/hour)  spreader 
stoker  were  analyzed  to  show  the  effect 
of  combustion  air  preheat  on  NO, 
emissions.  The  analysis  showed  that 
combustion  air  preheat  temperature  did 
not  have  a  significant  effect  on  NO, 
emissions.  The  test  results  showed  that 
combustion  air  preheat  slightly  lowered 
NO,  emissions  in  three  of  four  paired 
data  tests  conducted. 

Under  full  load  operating  conditions 
and  with  combustion  air  preheat,  NO, 
emissions  at  the  tested  unit  exceeded 
260  ng/J  (0.60  lb/million  Btu)  heat  input. 
However,  further  analysis  of  these  data 
revealed  that  the  relatively  high  NO, 
emissions  at  this  facility  were  due  to  the 
high  grate  heat  release  rate  of  this  unit. 
This  unit  is  more  than  20  years  old  and 
the  grate  heat  release  rate  is  2,600,000  J/ 
sec-m"  (818,000  Btu/hour-ft^  at  full  load. 
By  comparison,  the  maximum  design 
grate  heat  release  rate  for  new  spreader 
stoker  steam  generating  units  is 
approximately  2,200,000  J/sec-m* 
(700,000  Btu/hour-ft^.  The  manufacturer 
of  the  tested  unit  confirmed  that  the  unit 
was  designed  with  an  atypically  high 
grate  heat  release  rate.  Anaylsis  of  the 
test  data  indicated  that  if  the  grate  heat 
release  rate  of  this  unit  were  lowered  to 
less  than  2,200,000  J/sec-m^  (700,000  Btu/ 
hour-ft^,  NO,  emissions  would  be  less 
than  260  ng/J  (0.60  lb/million  Btu)  heat 
input. 

The  NO,  emissions  data  previously 
presented  in  the  proposed  standard 
were  based  on  tests  from  11  different 
spreader  stoker  steam  generating  units. 
Predicted  average  NO,  emissions  for 
these  steam  generating  units  were  in  the 
range  of  150  to  230  ng/J  (0.34  to  0.54  lb/ 
million  Btu)  heat  input  with  an  average 
of  200  ng/J  (0.46  lb/million  Btu)  heat 
input.  The  comment  that  a  260  ng/J  (0.60 


lb/million  Btu)  heat  input  standard 
would  force  spreader  stoker  steam 
generating  imits  using  preheated 
combustion  air  to  be  designed  for  very 
low  heat  release  rates  is 
unsubstantiated.  The  use  of  preheated 
combustion  air  does  not  appear  to 
noticeably  affect  NO,  emissions  from 
spreader  stoker  units.  Analyses  of  the 
data  indicated  that  steam  generating 
untis  with  design  heat  release  rates 
within  the  normal  range  of  design 
parameters  can  meet  the  standard. 

Another  commenter  stated  the 
upward  adjustment  of  the  test  data  260 
ng/J  (0.60  lb/million  Btu)  heat  input  from 
230  ng/J  (0.54  lb/million  Btu)  heat  input 
to  account  for  variability  in  NO, 
emissions  did  not  reflect  data  from  the 
other  two  tested  units,  which  had  long- 
term  NO,  emissions  ranging  from  150  to 
190  ng/J  (0.36  to  0.44  Ib/miUion  Btu)  heat 
input.  This  commenter  suggested  the 
emission  level  should  be  lowered  to 
between  170  to  210  ng/J  (0.40  to  0.50  lb/ 
million  Btu)  heat  input  based  on  the 
long-term  emissions  of  these  units. 

This  conmient  reflects  a 
misunderstanding  of  the  method  used  to 
calculate  the  emission  limit.  The  long- 
term  NO,  data  were  analyzed  to 
determine  the  variation  in  NO, 
emissions  from  mean  emission  levels 
rather  than  to  determine  the  applicable 
emission  limit.  Time  series  analysis  was 
used  to  calculate  the  maximum  30-day 
average  NO,  emission  levels  that  would 
be  expected  to  occur  once  every  10 
years.  This  analysis  concluded  that  the 
peak  30-day  average  emission  rate 
would  be  expected  to  be  about  7  percent 
greater  than  the  mean  emission  rate. 
The  7  percent  variability  factor  reflects 
a  statistical  projection  and  is  not 
directly  comparable  to  average  NO, 
emission  data  measured  during  the  test 
program. 

Pulverized  Coal-Fired  Steam 
Generating  Units.  Several  comments 
were  received  concerning  the  proposed 
NO,  standard  for  pulverized  coal-fired 
steam  generating  units.  Many 
commenters  noted  that  the  NO, 
standard  for  pulverized  coal-fired  steam 
generating  units  was  based  on  NO, 
emissions  data  from  tangentially-fired 
pulverized  coal-fired  units  larger  than 
147  MW  (500  million  Btu/hour)  heat 
input  capacity.  The  commenters  stated 
that  pulverized  coal-fired  units  used  in 
industrial  applications  would  more 
likely  be  smaller  wall-fired  pulverized 
coal-fired  units  rather  than  tangentially- 
fired  pulverized  coal-fired  units  which 
are  more  commonly  used  for  large  utility 
units.  The  commenters  questioned  the 
ability  of  the  more  common  wall-fired 
pulverized  coal-fired  units  to  achieve  the 
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proposed  ^K)k  standard  of  300  ng/)  (0.70 
lb/million  Btu)  hmat  iapat.  Tb 
accommodate  wall-fired  miita,  it  was 
recommended  dial  tiia  NO,  emtssion 
limit  for  pulverized  coolrfirad  units  be 
increaaad  Id  340  ng/j  (G.80  lb/million 
Btu]  heat  input  capactty. 

In  response  to  these  comments.  90 
days  of  continQous  NO,  emiaaioa  data 
were  obtained  from  a  88  htW  (300 
million  Btu/hoo^  heat  inpui  capacity 
wall-Bred  puKreiized  cod-fiaed  unit  with 
overfire  air  firing  eastern  bitonunous 
coal.  Data  from  a  unit  fining  eastern 
bituminous  coal  were  selected  because 
previously  collected  emisskns  data 
showed  higher  potential  NO,  emissions 
when  eastern  bituminous  coal  is  fired 
than  when  western,  subbituminous  coal 
is  fired. 

More  than  1,200  hours  of  continuous 
NO.  emissioDs  data  from  this  unit  were 
analyzed.  The  hourly  NO,  emissions  for 
the  go-day  period  ranged  from  150  to  290 
ng/I  (0.35  to  0.68  lb/million  Btu)  heat 
inputi  and  steam  generating  unit  load  for 
the  period  during  which  data  were 
collected  ranged  from  38  to  90  percent 
During  the  entire  90-day  test  period,  the 
NO,  emissions  avereged  210  ng/I  (Q.SO 
lb/million  Btu)  heat  input  and  steam 
generating  unit  load  averagrd  49 
percent  A  regression  analysis  of  the 
continuous  NO,  emission  data  was 
conducted  to  predict  mean  N0» 
emissions  from  this  unit  under  operating 
conditions  of  100  percent  load  and  4.8 
percent  Ot.  This  analysis  predicted 
average  NO,  emissions  at  100  percent 
load  to  be  290  ng/J  (0.67  lb/million  Btu) 
heat  input. 

A  time  series  statistical  analysis  of 
the  data  was  conducted  to  determine  the 
variability  in  NO,  emissionsprajected  to 
occur  over  a  30-day  period.  Tliis 
analysis  predicted  the  peak  SO-dsy  TK>^ 
emission  levels  to  be  about  9  ng/f  (0.03f 
lb/million  Btu)  heat  input  higher  than 
the  mean.  Therefore,  the  peak  NO, 
emissions  based  on  a  SO-day  reUitis 
average  would  be  366  ng/J  (6.69  lb/ 
million  Btu)  heat  input.  Thenten.  die 
proposed  NO,  standard  of  306  ng/]  (0.70 
lb/million  Btu)  hea«  mpaf  i»  again 
demonstrated  to  be  achievaMc  and  is 
being  promulgated  for  all  pulverized 
coal-fired'  steam  generatHig  units. 

M7i  C^tfalfor  ¥/>ast8Paeh.  Several 
commenters  ewptmeed  coMenis-over 
the  raguktioir  eC  liquid  md  goeous 
byprodiKt/xnstolwb.  TlMee 
commenters  said  diet  in  many 
instances.  liM  MO,  emiaaios  fimtis 
specified  in  the  proposed  etandards 
cooldnet  be- mat  vdwn  caabwatiBg  dtese 
bypmiacta/wastes  bacaiMe  of  hi^ 
nitrogsB  eoBlent  or  odMr  peepertiea; 
SevemtomnnMnlets.al8o.  seated  that 
'"nrfRrimf  data  am  anailalilw  uit 


emissions  from  steam  generating  units 
firing  gaseous  or  liquid  byproducts/ 
wastes  to  demonstrate  the  achievability 
of  the  proposed  NO,  standards. 
Commenters  stated  tiat  the  emission 
and  combustion  characteristics  of 
byproducts/wastes  are  too  variable  and 
uncertain  to  justify  their  inclusion  in  the 
proposed  NO,  standards.  Finally, 
commenters  objected  that  the  definition 
of  byproducts/wastsB  is  too  broad. 

In  response  to  these  comments, 
several  points  need  to  be  considered. 
First,  the  NO,  standards  being 
promulgated  today  are  not  intended  to 
encourage  or  discourage  the  firing  of 
byproduct/wastes.  "Hie  regulation  of  by- 
product waste  firing  is  addressed  by 
other  regulations.  For  example,  the  firing 
of  fuels  containing  pelychlorinated 
biphenyls  (PCB's)  are  regulated  under 
the  Toxic  Substances  Control  Act 
(TSCA)  (40  CFR  781.70).  The  TSCA 
regulations  require  that  units  firing  fuels 
containing  less  than  SOO  ppm  PCB 
demonstrate  a  99.9  percent  thermal 
destruction  efficiency.  Units  firing  fuels 
containing  greater  than  500  ppm  PCB 
must  demonstrate  a  99.9906  percent 
thermal  destruction  afficiency. 

Second,  the  proponed  NO,  emission 
limits  for  byproducts/wastes  are 
applicable  only  to  steam  generating 
units  firing  mixtures  of  natival  gas  or  oil 
with  byproduct/wasle  fuels.  The 
purpose  of  these  provisions  is  not  only 
to  control  NO,  emisskms  from 
byproduct/waste  fuel  combustion,  but 
also  to  make  clear  di«t  the  cofiring  of 
byproducts/waste  fuels  with  natural  gas 
or  oil  will  not  have  the  unintended  effect 
of  exempting  a  steant  generating  unit 
from  dte  NO,  endssion  limits  that  fire  a 
minimum  amount  of  ether  fuels. 

Thirds  a.  eomf  arisoo  of  (kta  gathered 
from  th>  iteain  generating  units  burning 
fuel  mix (umui-iMKiudiog  gaseous 
byproduct/waste  fiiels  widi  data 
gathered  from  natural  gas-fn-ed  units 
shows  no  discernible  difference  in  NO, 
emissions  from  the  combustion  of  these 
two  fuels.  Similariy.  a  comparison  of 
data  gathered  from  steam  generating 
units  burning  fuel  mixtures  induding 
liquid  byprodoct/waife  fuels  with  data 
gathered  fi<om  residual  oiUfired  units 
shows  no  discemible>di%rence  in  NO, 
emissions  from  the  combustion  of  these 
two  fuels.  The  analysis  of  available  data 
also  indicates,  that  N€^  control 
technolt^ias  that  are  effective  in 
reducing  NO^  emissianfrfrom  steam 
generatiag  unite  firing  natural  gas  or 
residual  oil  are  eqaal|)r  effective  in 
reducing  W),  emissians  from^eam 
generating  units  fhinfl  gaseous 
bypraduct/waste  fiteb  or  liquid 
byprodmct/Waste  Aiefc,  re^joctively. 
CoBsvquently,  it  was  condodedthat  the 


proposed  NO,  standards  for  units 
burning  natural  gas  should  apply  to 
units  burning  mixtures  of  natural  gas 
and  gaseous  byproduct/waste  fiiels. 
Similarly,  it  was  concludted  diet  NOi, 
standards  for  units  firing< residual  oil 
should  apply  to  units  burning  mixtures 
of  oil  and  liquid  byproduct/waste  fuels. 

As  discussed  above,  the  NO,  emission 
limits  for  natural  gas-  and  residual  oil- 
fired  steam  generating  units  with  heat 
release  rates  greater  than  620,000  )/sec- 
m  »  (60,000  Btu/hour-ft  >)  have  been 
revised  to  88  ng/)  (0.20  IWmillion  Btu) 
heat  input  and  170  ng/)  (0.40  lb/million 
Btu)  heat  input,  respectively. 
Consequently,  the  emission  limits  for 
steam  generating  units  fuang  natural  gas 
and  gaseous  byproduct/waste  fuels  and 
for  units  firing  residual  oil  and  liquid 
byproduct/ waste  fuels  have  been 
revised  accordingly.  The  proposed  NO, 
emission  limits  have  not  been  changed 
for  steam  generating  units^  with  low 
design  heat  release  rates  firing  gaseous- 
or  liquid  byproduct/waste  fuels  in 
combination  with  fossil  fuels. 

Because  many  of  the  concerns 
expressed  about  regulation  of 
byproduct/waste  fiiels  centered  on  the 
achievability  of  the  proposed  emission 
limit  of  43  ng/)  (0.10  Ib/ndUion  Btu)  heat 
input,  which  was  based  on  the  standard 
for  natural  gas  and  distillate  oil;  revision 
of  that  emission  limit  upward  to  86  ng/J 
(0.20  lb/million  Btu)  heat  input  for  steam 
generating  unite  with  high  heat  release 
rates  is  expected  to  resolve  most  of  the 
concerns  about  regulation  of  fa^roduct/ 
waste  fuels. 

SecUon  60.44b{c)  of  the  final  rule 
incorporates  a  procedure  that  the  owner 
or  operator  of  an  affected  facililgr  firing 
nonhazatdous  byptoductlwEaste  fuels 
can  use  to  petition  the  Adninistntor  for 
a  faciltty-specific  NOi  enissien  limit  In 
order  to  obtain  a  facility-specific  NO, 
emission  linat,  the  owneror  operator  of 
the  facility  mmt  pnanA  suffident 
evidence  to  die  Adrnmntiatot  to 
demonstrate  tiat  the  foe^Uy  is  unable  to 
meet  the  NO,  ennasion  timite  due  to  the 
charactsfriiBtic*  of  tiw  bypsoducte/ 
wastes,^  such  as  high  niteqgen  content 
high  heat  value,  or  other  Vetoes.  As  a 
part  of  thia  evidence,  the  ewmer  or 
operator  of  the  steam  generating  unit 
must  dnnonstnte  cempBance  urith'lhe 
applicabk  emission  limit  ivhea  firing 
only  natural  gas  or  reetdiml  oil,  as 
appropriate.  This  is  necessary  to 
determine  excess  air  levels  «Dd  odier 
operating  coi^Uone  repweentetive  of 
the  bc^  dMnonetoartedteeknolegy.  If  the 
facility  is  capabI»of  conftfybig  with  die 
emission  limit  yAekt  fMng^ natural  gee  or 
residnafoil  usi^g  1^  beat-denenstrated 
technofo^,  but  net  eapableof 
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complying  while  firing  a  fuel  mixture 
including  the  byproduct/waste  under 
the  same  conditions,  the  Administrator 
will  establish  an  individual  NO, 
emission  limit  for  that  steam  generating 
unit  reflecting  the  level  of  NO,  emission 
reduction  achievable  when  firing  the 
byproduct/waste. 

The  final  rule  also  incorporates  a 
procedure  that  the  owner  or  operator  of 
a  steam  generating  unit  which  combusts 
a  fuel  mixture  including  toxic  waste,  as 
determined  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  can  use  to  petition  the 
Administrator  for  a  facility-specific 
waiver  from  the  NO,  emission  limits.  In 
order  to  obtain  a  facility-specific  waiver, 
the  owner  or  operator  must  present 
sufficient  evidence  to  the  Administrator 
to  support  the  contention  that  the 
facility  is  unable  to  meet  the  NO, 
emission  limit  and  still  achieve  the  level 
of  thermal  destruction  of  the  toxic 
byproduct/waste  required  by  RCRA. 

The  procedures  for  applying  for  this 
facility-specific  emission  limit  or  waiver 
are  set  out  in  the  final  rule.  Because 
each  application  for  a  site-specific 
standard  or  waiver  will  entail  a  different 
set  of  waste  characteristics  and  steam 
generating  unit  designs,  greater 
standardization  of  forms  or  procedures 
is  not  practical.  Instead,  each 
application  will  be  evaluated  on  its 
individual  merits.  The  authority  to 
establish  a  facility-specific  NO, 
standard  or  waiver  will  not  be  delegated 
by  the  Administrator.  Petitions  must  be 
submitted  directly  to  EPA  and  the 
establishment  of  site-specific  standards 
will  not  be  delegated. 

After  reviewing  the  definition  of 
byproduct/waste  in  the  proposed 
standard,  it  was  determined  that  the 
definition  should  be  revised  to  reflect 
more  accurately  the  intention  of  the 
regulation  and  the  nature  of  the  data  on 
which  it  is  based.  These  data  were 
drawn  from  steam  generating  units 
which  combust  byproducts/wastes  from 
chemical  plants  and  refineries,  and  it  is 
byproducts/wastes  from  these  sources 
which  are  intended  to  be  regulated  by 
the  standard.  Consequently,  the 
definition  of  byproduct/waste  has  been 
revised  to  specify  that  the  byproducts/ 
wastes  covered  by  the  definition  extend 
only  to  those  which  are  produced  at 
chemical  plants  and  refineries.  Chemical 
plants  and  refineries  are  defined  as 
facilities  which  are  classified  by  the 
Department  of  Commerce  under 
Standard  Industrial  Classification  (SIC) 
codes  28  and  29,  respectively. 

NO^  Control  For  Wood/Natural  Gas- 
Fired  Steam  Generating  Units.  The 
proposed  standards  included  a  NO, 
emission  limit  of  130  ng/J  (0.30  lb/ 


million  Btu)  heat  input  for  steam 
generating  units  firing  mixtures  of 
natural  gas  and  wood  if  more  than  5 
percent  fossil  fuel  is  fired  on  an  annual 
basis.  Commenters  stated  that  the  5 
percent  criterion  was  not  realistic 
because  it  did  not  account  for  the  need 
to  periodically  increase  fossil  fuel  use  to 
account  for  fluctuations  in  wood 
availability  and  wood  characteristics. 
Based  on  these  comments,  the  annual 
capacity  factor  for  fossil  fuel  for 
exemption  from  the  NO,  standards  has 
been  increased  from  5  percent  to  10 
percent. 

Also,  a  separate  notice  is  being 
published  elsewhere  in  today's  Federal 
Register  promulgating  the  amendment 
changing  the  NO,  emission  limit  under 
Subpart  D  for  units  firing  mixtures  of 
wood  and  natural  gas  to  130  ng/J  (0.30 
lb/million  Btu)  heat  input. 

iStatus  Of  Alternative  Technologies. 
One  comment  was  made  regarding  flue 
gas  recirculation  (FGR)  as  a  form  of 
combustion  modification  to  reduce  NO, 
emissions.  The  commenter  stated  that 
FGR  could  achieve  lower  NO,  emissions 
that  use  of  only  LEA.  The  limited  data 
available  at  the  time  of  proposal  did  not 
allow  FGR  to  be  analyzed  or  considered 
as  a  basis  of  the  proposed  standard. 
Since  the  standard  was  proposed, 
additional  data  indicate  that  FGR  may 
be  capable  of  greater  reductions  in  NO, 
emissions  that  was  previously  expected. 
These  data  also  indicate  that  FGR  is 
most  effective  in  suppressing  thermal 
NO,  formation,  which  is  the 
predominant  NO,  formation  mechanism 
during  the  combustion  of  natural  gas 
and  distillate  oil.  Presently,  insufficient 
data  are  available  to  base  the  final 
standard  solely  on  FGR  technology.  Use 
of  FGR  for  reducing  NO,  emissions  is 
neither  precluded  nor  discouraged  by 
the  promulgated  standards.  In  addition 
to  LEA  or  other  technologies.  FGR  may 
be  used  to  achieve  the  NO,  emission 
limits  being  promulgated  today. 

One  comment  addressed  the 
discussion  in  the  proposal  concerning 
NO,  flue  gas  treatment  systems, 
including  selective  catalytic  reduction 
(SCR).  SCR  refers  to  the  process  in 
which  combustion  gases  are  mixed  with 
ammonia  and  passed  over  a  catalyst  to 
reduce  NO,  emissions  to  elemental 
nitrogen  and  water.  The  commenter  felt 
that  although  SCR  was  discussed  as  a 
method  to  reduce  NO,  emissions, 
inadequate  consideration  had  been 
given  to  other  types  of  NO,  flue  gas 
treatment  systems. 

The  commenter  is  correct  in  noting 
that  there  are  other  types  of  NO,  flue 
gas  treatment  systems  in  addition  to 
SCR.  Current  post-combustion  NO, 
control  research  in  the  United  States  is 


focused  on  processes  that  have  both 
NO,  and  SO,  removal  capability. 
Included  among  these  advanced 
removal  processes  is  a  flue  gas 
treatment  process  which  uses  a  copper 
oxide  acceptor  material  to  remove  both 
NO,  and  SO,  from  flue  gas.  There  is  also 
a  fluidized  bed  version  of  the  same  flue 
gas  treatment  process.  The  electron 
beam  process  is  a  dry  process  where 
ammonia  is  added  to  the  flue  gas  which 
is  then  bombarded  with  an  electron 
beam,  removing  NO,  and  SO,  in  the 
process.  This  concept  is  being  examined 
for  NO,  removal  alone  and  in 
combination  Ume  spray  dryers  for  SOW- 
removal.  These  types  of  post- 
combustion  NO,  controls  are  being 
investigated  at  several  bench  scale  and 
pilot  unit  projects  in  the  United  States. 
However,  the  processes  being 
investigated  are  not  commercially 
established  and  are  not  considered 
demonstrated  technologies  for  the 
purpose  of  developing  standards  of 
performance  limiting  NO,  emissions 
fi'om  industrial-commercial-institutional 
steam  generating  units. 

Another  NO,  control  process  which  is 
commercially  available  is  selective 
noncatalytic  reduction  (SNR),  a  dry 
process  involving  a  gas-phase  reaction 
between  NO,  and  injected  ammonia 
without  the  use  of  a  catalyst.  Ammonia 
is  injected  direcUy  into  the  furnace  with 
the  furnace  temperatiu^  driving  the 
reduction  reactions.  This  process  is 
more  difficult  to  control  and  is  less 
efficient  than  SCR.  Most  applications  of 
SNR  are  retrofits  on  oil  refinery  process 
heaters.  There  have  also  been  several 
commercial  applications  of  SCR  to 
industrial-commercial-institutional 
steam  generating  units  firing  both  oil 
and  natural  gas.  However,  SCR  and  SNR 
entail  considerable  costs.  Therefore, 
although  SNR  and  SCR  are  considered 
demonstrated  technologies,  they  were 
not  chosen  as  bases  for  these  standards. 

NO^  Monitoring.  A  variety  of 
comments  were  received  concerning 
continuous  emission  monitoring  sytems 
(CEMS)  for  NO,.  Commenters  suggested 
that  steam  generating  units  should  not 
be  required  to  install  a  NO,  CEMS  if 
during  the  30-day  performance  test  NO, 
emission  levels  are  10  to  30  percent 
below  the  applicable  NO,  emission 
limit.  Other  commenters  maintained  that 
continuous  NO,  monitoring  was 
unnecessary  for  units  regulated.  Several 
comments  stated  that  the  cost  of  a 
CEMS  is  excessive  for  steam  generating 
units  having  heat  unit  capacities  less 
than  73  MW  (250  million  Btu/hour)  and 
that  these  costs  were  underestimated  in 
the  proposed  standard.  One  commenter 
suggested  that  conventional  stack 
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testing  be  allowed  as.  an  alternative  to 
continuous  monitoring  for  natural  gas- 
aj^  oil-fired  units  wittt  heat  input 
capacities  less  than  73^  MW  (250  million 
Btu/hour). 

After  reviewing  the  comments,  several 
alternative  options  for  NO»  emission 
monitoring  were  considered.  Among  the 
factors  taken  into  consideration  were 
the  type  of  fuel  being  burned,  the  size  of 
the  steam  generating  unit,  the  type  of 
NO,  control  technology  required,  and 
associated  cost  effectiveness.  The  NO» 
monitoring  requirements  in  the 
promulgated  standard  have  been 
revised  from  those  proposed  to  reflect 
the  results  of  these  analyses. 

Under  the  proposed  standard.  CEMS 
were  required  on  all  units  subject  to  the 
NO,  standards.  However,  an  option  was 
provided  allowing  units  having  an 
annual  capacity  factor  for  regulated 
fuels  of  less  than  30  percent  to  monitor 
steam  generating  unit  operating 
conditions  indicative  of  NO.  emissions 
in  lieu  of  continuous  monitoring  of  NO, 
emissions.  Under  the  promulgated 
standards.  CEMS  continue  to  be 
required;  however,  the  optional 
monitoring  of  operating  conditions  in 
place  of  CEMS  has  been  revised.  Under 
the  promulgated  standards,  the 
operating  condition  monitoring  option  is 
available  for  units  having  less  than  73 
MW  (250  million  Btu/hour)  heat  unit 
capacity  and  which  are  combusting 
natural  gas,  distillate  oil,  or  low  nitrogen 
content  residual  oil  (less  than  0.30 
weight  percent  nitrogen). 

This  data  would  be  used  to  judge 
proper  unit  operations  and  need  for  a 
compliance  test,  but  it  would  not  be 
used  for  direct  enforcement  of  the 
standard.  For  units:  (1)  Having  heat 
input  capacities  greater  than  73  MW 
(250  million  Btu/hour)  or  (2)  any  units 
combusting  coal  or  high  nitrogen  content 
residual  oil  (greater  than  0.30  weight 
percent  nitrogen)  greater  than  29  MW 
(100  million  Btu/hour)  heat  input 
capacity,  the  CEMS.  as  proposed, 
remains  the  reference  test  method  and 
the  data  are  used  to  determine 
compliance  with  the  NO,  standard. 
However,  it  should  be  noted  that  under 
the  General  Provisions  [40  GFR  e0.13(i)], 
any  source,  including  for  example 
natural  gas-fired  units  larger  than  73 
MW  (250  million  Btu/hour)  heat  input 
capacity,  can  apply  for  approval  to 
monitor  alternative  parameters  which 
can  be  used  to  predict  NO,  emissions  in 
place  of  direct  monitoring  of  NO, 
emissions  by  CEMS.  If  an  application  to 
measure  alternative  parameters  is 
approved,  the  predicted  NO,  emission 
rates  derived  from  the  parametric  data 
will  be  used  to  determine  direct 


compliance  with  the  NO,  standard  just 
as  if  monitoring  by  CEMS  had  occurred. 

Under  the  promidgated  standards,  all 
steam  generating  ujiits  subject  to  the 
NO,  emission  limits  are  required  to 
conduct  an  initial  30-day  performance 
test  using  a  CEMS.  This  test  will  serve 
as  the  initial  performance  test  required 
under  1 60.8.  Thereafter,  (1)  all  steam 
generating  units  grtater  than  73  MW 
(250  million  Btu/hour)  beat  input 
capacity,  and  (2)  all  steam  generating 
units  greater  than  29  MW  (100  million 
Btu/hour)  heat  input  capacity  firing  coal 
or  high  nitrogen  revdual  oil,  must  install 
and  operate  a  CEMS  [unless  approval  to 
monitor  operating  conditions  under 
§  60.13(i)  has  been  obtained).  The  data 
from  the  CEMS  (or  from  monitoring 
operating  conditions,  as  applicable)  are 
used  to  determine  a  30-day  rolling 
average  NO,  emission  rate  calculated  as 
the  arithmetic  average  of  the  hourly  NO, 
values  for  the  precsding  30  steam 
generating  unit  operating  days.  CEMS  in 
these  applications  will  be  subject  to  the 
requirements  set  forth  in  40  CFR  Part  60 
Appendix  F.  Procedure  1  when  these 
requirements  are  piomulgated. 
Appendix  F,  Procedure  1  will  require  the 
owner  or  operator  of  a  CEMS  to  perform 
periodic  accuracy  and  drift  assessments 
of  the  system.  For  this  class  of  steam 
generating  units,  the  NO,  emission  data 
(or  the  predicted  NO,  emission  rates 
from  the  parametric  data)  are  used  to 
determine  compliance  with  the  NO, 
standards  and  a  quarterly  compliance 
report  is  required. 

For  steam  generating  units  with  heat 
input  capacities  of  less  than  73  MW  (250 
million  Btu/hour)  firing  natural  gas, 
distillate  oil,  or  low  nitrogen  content 
residual  oil,  a  CEMS  is  also  used  to 
conduct  the  initial  30-day  compliance 
test  after  unit  startup.  Thereafter,  as 
stated  above,  the  owner  or  operator  of 
the  facility  can  elect  to  install  and 
operate:  (1)  A  CEMS.  or  (2)  a  system  to 
monitor  steam  generating  unit  operating 
conditions  and  predict  NO,  emissions 
rates.  The  CEMS  data  or  the  predicted 
NO,  emission  rates  derived  from  the 
optional  operating  conditions  monitoring 
data  will  be  used  to  prepare  excess 
emission  reports  which  are  required  to 
be  submitted  on  a  semiannual  basis. 
Additionally,  a  quarterly  excess 
emissions  report  is  required  for  any 
quarter  that  any  excess  emissions  occur. 
Because  a  CEMS  in  this  application  is 
not  used  for  direct  compliance,  the 
requirements  of  40  CFR  Part  60 
Appendix  F.  ProceAire  1  do  not  apply. 
However,  a  30-day  performance  test 
using  CEMS  may  be  required  by  the 
appropriate  enforcement  authority  at 
any  time. 


If  operating  conditions  are  monitored 
in  lieu  of  installing  a  CKMS,  operating 
conditions  such  as  stem  ^nerating  unit 
load,  Ot  levels,  or  degrte  of  staging  (i.e., 
ratio  between  primary  air  and 
secondary  air  and/or  tartiary  air  or  flue 
gas  recirculation  rate)  shall  be  used  to 
predict  NO,  emission  rates.  Other  steam 
generating  unit  ^)eratiag  conditions 
may  also  be  monitored.  The  standards 
require  that  the  owner  ar  operator  of  a 
steam  generating  unit  wishing  to  use  the 
alternative  monitoting  procedure  submit 
a  plan  to  the  Administrator  along  with 
the  initial  performance  test  report  The 
plan  shall  specify  the  conditions  to  be 
monitored,  the  variatioa  expected  in 
these  conditions  with  operating  load,  the 
data  to  be  used  to  deteanine  that  these 
conditions  are  indicative  of  NO, 
emission  control,  the  relationship  that 
will  be  used  to  predict  NO,  emission 
rates  from  the  operating  conditions  that 
will  be  monitored,  and  ^le  procedures 
and  formats  to  be  followed  in 
monitoring  and  recordkeeping. 

Manufacturers  of  steam  generating 
units  may  develop  and  provide  to  steam 
generating  unit  owners,  monitoring 
plans  for  conunon  steam  generating  unit 
designs.  These  plans  mast  also  be 
8up|}orted  by  actual  operating  and 
emission  data  from  the  affected  facility 
and  would  subsequently  be  submitted 
by  the  owner  or  operator  of  the  steam 
generating  unit.  If  approved,  the  owner 
or  operator  of  the  facility  shaH  maihtaia 
records  of  the  operating  conditions, 
including  steam  generating  unit  load, 
identified  in  the  plan.  Monitoring  data 
and  predicted  NO,  emissions  rates  wiQ 
be  submitted  in  a  quarterly  excess 
emission  report.  i 

Reporting  ' 

All  natural  gas-,  distillate  oil-,  residual 
oil-,  and  coal-fired  steam  generating 
units  having  heat  input  capacities 
greater  than  73  MW  (250  million  Btu/ 
hour)  are  required  to  use  CEMS  subject 
to  Appendix  F,  Procedure  1.  and  are 
required  quarterly  compliance  reports  to 
allow  direct  enforcement  of  theNO, 
standards  on  a  continuing  basis.  All 
coal-fired  and  high  nitrogen,  content 
residual  oil-fired  steam  generating  units 
having  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour)  are  also 
required  to  use  CEMS  subject  to 
Appendix  F,  Procedure  1,  and  submit 
quarterly  compliance  reports  to  allow, 
direct  enforcement  of  the  NO,  standards 
on  a  continuous  basis.  Natural  gas-, 
distillate  oil-,  and  low  nltKigen  content 
residual  oil-fired  steam  generating  units 
having  heat  input  capacities  fivralOO  to 
250  million  Btu/hour  ara required  to 
submit  semiannual  excess  emission 
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reports:  however,  a  quarterly  excess 
emissions  report  is  required  for  each 
quarter  that  excess  emissions  occur. 
Appendix  F.  Procedure  1  would  not 
apply  if  CEMS  are  used  on  these  units. 

Under  both  the  proposed  and 
promulgated  NOx  standards,  certain 
residual  oils  must  be  analyzed  for 
nitrogen  content.  Specifically,  steam 
generating  units  in  the  29  to  73  MW  (100 
to  250  million  Btu/hour)  heat  input 
capacity  size  range  firing  low  nitrogen 
content  residual  oil  must  report  fuel 
nitrogen  content  If  fuel  analysis  data 
are  not  reported  the  oil  will  be  assumed 
to  be  high  in  nitrogen  content  and  use  of 
a  CEMS  subject  to  the  requirements  of 
Appendix  F,  Procedure  1  is  required. 
The  nitrogen  content  can  be  measured 
by  the  owner  or  operator  of  the  steam 
generating  unit  using  American  Society 
for  Testing  and  Materials  Method 
D3431-80  (incorporated  by  reference — 
see  §  60.17).  Fuel  specification  data  can 
be  obtained  from  fuel  suppliers  and 
provided  in  place  of  on-site  fuel 
sampling  and  analysis. 

Several  commenters  claimed  that 
small  manufacturing  faciUties  do  not 
have  personnel  capable  of  operating, 
calibrating,  and  maintaining  NO,  C^fS. 
In  response  to  this  issue,  owners  and 
operators  of  steam  generating  units  were 
surveyed  to  gather  information 
concerning  service  personnel 
requirements  associated  with 
installation  and  operating  of  CEMS.  The 
survey  indicated  that,  in  most  cases, 
vendor  training  of  plant  personnel  was 
provided  on-site  and  typically  lasted  1 
day  to  1  week.  Also,  a  number  of 
companies  provide  CEMS  operating  and 
maintenance  services.  The  costs  of 
employing  outside  specialists  to  provide 
routine  service  of  NO,  CEMS  were 
calculated  and  incorporated  into  the 
NO.  monitoring  costs.  The  burden 
associated  with  installing,  operating, 
and  maintaining  a  NO,  CEMS.  whether 
through  on-site  training  of  plant 
personnel  or  through  contracts  with 
outside  specialists,  is  reasonable. 

It  should  be  noted  that  small 
manufacturing  facilities  would  be 
expected  to  use  steam  generating  units 
having  heat  input  capacities  less  than  73 
MW  (250  million  Btu/hour).  For  units 
having  heat  input  capacities  less  than  73 
MW  (250  million  Btu/hour),  only  coal- 
and  high  nitrogen  content  residual  oil- 
fired  steam  generating  units  most  use  a 
CEMS.  For  natural  gas-,  distillate  oil-,  or 
low  nitrogen  content  residual  oil-fired 
steam  generating  units  having  heat  input 
capacities  less  than  73  MW  (2S0  million 
Btu/hour).  use  of  the  process  ouMiitoring 
option  would  preclude  the  need  for  a 
CEMS. 


One  comment  stated  that  the 
proposed  data  availability  requirement 
is  too  lenient  The  proposed  standard 
would  have  allowed  an  aHected  facility 
5  calendar  days  to  initiate  servicing  of 
an  out-of-tervice  CEMS  and  15  calendar 
days  to  return  the  monitra-  to  service. 
The  commenter  recommended  that  75 
percent  valid  data  be  required  for  each 
30-day  period.  Several  other  comments 
concerned  the  level  of  reliabihty  of  NO, 
CEMS. 

It  response  to  these  comments,  the 
standard  has  been  changed  to 
incorporate  minimum  data  capture 
requirements.  Minimum  data  capture 
requirements  are  necessary  because 
monitors  undergo  periods  of  downtime 
and  are  not  available  100  percent  of  the 
time.  Minimum  data  capture 
requirements  provide  for  downtime,  but 
limit  the  amount  of  data  permitted  to  be 
lost  before  supplemental  sampling  is 
required.  The  requirements  provide  the 
owner  or  operator  with  time  to  maintain 
and  calibrate  the  CEMS,  coirect  minor 
malfunctions,  and,  if  necessary,  arrange 
for  supplemental  sampling,  while  at  the 
same  time  providing  sufficient  data  for 
compliance  determinations.  Minimum 
data  capture  requirements  also  prevent 
the  possibility  of  an  affected  facility 
operating  for  unreasonably  long  periods 
without  collecting  data. 

Under  the  minimum  data  capture 
requirements,  affected  facilities  are 
required  to  obtain  at  least  22  days  of 
valid  NO,  emission  data  for  every  30- 
day  period,  that  is,  75  percent  data 
capture.  Well  operated  and  maintained 
CEMS  will  routinely  operate  better  than 
the  proposed  data  requirements  and 
supplemental  sampling  should  rarely  be 
required. 

Supplemental  sampling,  if  necessary 
to  meet  the  minimum  data  requirements, 
can  be  achieved  with  a  standby  CEMS, 
Reference  Method  7.  Reference  Method 
7A,  or  other  approved  methods. 

If  the  minimum  amount  of  data  is  not 
obtained  for  any  30-day  rolling  average 
period,  reasons  for  failure  to  obtain 
sufficient  data  and  a  description  of 
corrective  action  taken  must  be  included 
in  the  quarterly  report,  along  with  all  the 
information  oeedeid  to  calculate  the  30- 
day  rolling  average  values  according  to 
Method  19.  section  7. 

The  minimum  CEMS  data 
requirements  are  related  to  propo' 
maintenance  and  operation  of  the 
CEMS,  not  whether  NO,  emission  rates 
are  calctdated.  In  all  cases,  even  if 
minimum  data  requirements  are  not  met 
a  30-day  rolling  average  NO,  emission 
rate  is  calculated  using  all  available 
hourly  NO,  data  to  determine 


continuous  compliance  or  excess 
emissions,  as  applicable. 

Interpollutant  Effects  of  NO^,  Control. 
Several  comments  on  the  proposed  NO, 
emission  limits  noted  that  application  of 
combustion  modification  techniques 
such  as  L£A  and  SC  could  lead  to  an 
increase  in  emissions  oi  other 
pollutants.  Of  particular  concern  are 
increased  emissions  of  carbon  monoxide 
(CO),  particular  matter  (PM),  and 
hydrocarbons  (HC). 

Comments  received  on  the 
interpollutant  effects  may  have  derived 
largely  from  concerns  over  the  proposed 
standard  for  package  steam  generating 
units,  wliich  was  based  on  LEA/SC 
technology.  As  discussed  earlier  in  this 
preamble,  the  final  standard  ai^licable 
to  package  units  is  based  on  L£A  rather 
than  LEA/SC  teduiology.  The  fmal 
standard  for  field-erected  units  is  based 
on  use  of  LEA/SC  technology.  As  a 
result  of  this  diange  in  the  standard,  the 
analysis  of  the  interpollutant  effects  of 
NO,  controls  focused  on  use  of  LEA  in 
package  steam  generating  units  and  on 
use  of  LEA/SC  in  field-erected  units. 

From  a  technical  viewpoint  the 
greater  the  redaction  in  excess  air,  the 
greater  the  reduction  in  NO,  emissions. 
It  is  also  true,  however,  that  at 
unreasonably  low  excess  air  levels, 
emissions  of  CO.  PM,  and  HC  can 
increase,  indicating  the  onset  of 
inefficient  and  unsafe  combustion 
conditions.  Under  proper  LEA  operation. 
the  excess  air  level  is  controlled  to 
prevent  operation  at  tmacceptably  low 
Oi  conditions  that  would  result  in  an 
increase  in  emissions  of  CO,  HC,  or  PM. 
Increases  in  emissions  of  these 
pollutants  are  associated  with 
incomplete  combustion.  Increases  in  the 
CO  emission  level  can  indicate 
increases  in  emissions  of  other 
incomplete  combustion  products. 

An  analysis  of  CO  emission  data  from 
padcage  and  field-erecled  units  was 
undertaken  to  investigate  the  impact  of 
the  final  standards  on  the  emissions  of 
incomplete  combustion  products.  Under 
normal  steam  generating  unit  operating 
conditions.  CO  levels  are  maintained 
below  200  ppm.  The  use  of  unreasonably 
low  excess  air  levels  can  result  in  CO 
concentrations  exceeding  1.000  ppm. 
whidi  is  unacceptable. 

For  natural  gas-fired  steam  generating 
units  using  USA.  carbon  monoxide 
emission  data  were  available  from  5 
tests  on  1  natural  gas-fired  package  unit 
having  a  heat  input  capacity  of  42  MW 
(140  million  Btu/hour).  At  operating  Oa 
levels  ranging  from  2  to  3  percent  which 
are  representative  of  proper  LEA 
operation,  average  CO  levels  remained 
less  than  100  ppm  representing 
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acceptable  operation.  As  operating  Oj 
levels  were  reduced  to  1  percent,  the  CO 
level  reached  1,300  ppm. 

For  distillate  oil-fired  steam 
generating  units  using  LEA,  data  were 
available  from  1  test  on  1  package  unit 
having  a  heat  input  capacity  of  29  MW 
(100  million  Btu/hour).  At  an  operating 
Oi  level  of  2.5  percent,  the  average  CO 
level  was  less  than  50  ppm.  No  data 
were  available  for  operation  at  O?  levels 
less  than  2.5  percent. 

For  residual  oil-fired  steam  generating 
units  using  LEA,  CO  emissions  data 
were  available  from  3  tests  on  1  package 
unit  having  a  heat  input  capacity  of  29 
MW  (100  million  Btu/hour).  At  operating 
O2  levels  ranging  from  2  to  3  percent, 
average  CO  emissions  were  less  than  50 
ppm.  No  data  were  available  for 
operation  of  Oi  levels  less  than  2 
percent. 

The  review  of  these  data  indicates 
that  within  proper  LEA  limits  associated 
with  good  steam  generating  unit 
operation,  LEA  operation  does  not 
increase  emissions  of  CO  outside  of 
normal  operating  conditions.  Therefore, 
LEA  applied  to  package  steam 
generating  units  does  not  lead  to 
incomplete  combustion  products  (CO, 
HC,  PM.  etc.). 

Under  the  1971  NO,  standards 
(Subpart  D)  and  under  the  final 
standards  being  adopted  today,  SC  will 
be  used  as  a  NO,  control  technique  for 
field-erected  units  firing  high  nitrogen 
content  fuels  such  as  coal  or  residual  oil. 
Another  data  review  focused  on  CO 
emissions  from  field-erected  oil-  and 
coal-fired  units.  Baseline  emissions 
when  SC  (overfire  air)  was  not  in  use 
were  compared  to  emissions  during  SC 
operation. 

For  six  residual  oil-fired  field-erected 
units  having  heat  input  capacities 
greater  than  73  MW  (250  million  Btu/ 
hour),  emissions  of  CO  averaged  about 
100  ppm  without  SC  in  use.  With  SC  in 
use  CO  levels  averaged  about  100  ppm. 
There  was  no  incremental  increase  in 
CO  emissions  due  to  SC  for  the  field- 
erected  units  firing  residual  oil. 

For  two  pulverized  coal-fired  field- 
erected  units  having  heat  input 
capacities  greater  than  73  MW  (250 
million  Btu/hour),  emissions  of  CO 
averaged  less  than  100  ppm  without  SC 
in  use.  With  SC  in  use,  CO  emissions 
averaged  less  than  100  ppm.  There  was 
no  incremental  increase  in  CO 
emissions  due  to  SC  for  the  field-erected 
units  firing  coal. 

Similar  to  LEA.  the  review  of  LEA/SC 
applications  to  field-erected  units  also 
concluded  that  no  noticeable  increases 
in  emissions  of  incomplete  combustion 
products  occurred. 
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In  summary,  the  final  standards  are 
based  on  the  application  of  LEA  to 
package  steam  generating  units,  and  the 
application  of  LEA/SC  to  field-erected 
units.  The  application  of  these 
technologies  will  not  result  in  increases 
in  emissions  of  incomplete  combustion 
products. 

National  Impacts 

Environmental  Impacts.  Several 
commenters  stated  that  the  emission 
reductions  associated  with  the  proposed 
NSPS  for  industrial-commercial- 
institutional  steam  generating  units  have 
been  overestimated.  Specifically,  the 
commenters  believe  that  the  number  of 
new  steam  generating  units  projecteu  for 
construction  during  the  first  5  years  of 
the  standard  is  too  high.  Also,  the 
commenters  stated  that  the  emission 
levels  that  would  occur  in  the  absence 
of  an  NSPS  have  been  exaggerated. 

Over  600  new  coal-,  oil-,  and  natural 
gas-fired  industrial-commercial- 
institutional  steam  generating  units  were 
projected  to  be  constructed  over  the  5- 
year  period  1985-1990.  These  projected 
new  units  were  used  in  estimating  the 
national  impacts  of  the  standards  based 
on  the  Industrial  Fuel  Choice  Analysis 
Model  (IFCAM),  which  relies  on  inputs 
drawn  from  the  Midterm  Energy 
Forecasting  System  (MEFS)  developed 
by  the  Energy  Information 
Administration  of  the  Department  of 
Energy.  These  estimates  included  a 
breakout  of  industrial  demands  for  these 
fossil  fuels  by  region  and  by  fuel  type. 
Additionally,  120  new  wood-  and 
municipal  solid  waste-fired  steam 
generating  units  are  projected  to  be  built 
during  this  same  time  period.  The 
estimated  growth  of  wood-  and 
municipal  solid  waste-fired  units  is 
based  on  historical  steam  generating 
unit  population  growth  data,  as  well  as 
on  growth  projections  by  vendor  and 
other  industry  sources.  In  combination, 
720  coal,  oil,  natural  gas,  wood  and 
municipal-type  tolid  waste  units  are 
projected  to  be  covered  by  the  standard 
in  its  first  5  years  of  application. 

These  projections  are  considered  to 
be  reasonable  estimates  of  the  number 
of  new  steam  generating  units  to  be 
constructed  during  the  first  5  years  of 
these  standards.  If  this  number  proves 
to  be  overestimated,  as  contended  by 
the  commenters  projected  reductions  in 
particulate  matter  and  NO,  emissions 
may  be  diminished,  but  the  costs  of  the 
standards  on  a  nationwide  basis  will 
also  be  proportionally  reduced.  The 
relationship  between  total  national 
costs  and  total  national  emission 
reductions  (national  cost  effectiveness) 
would  remain  basically  unaffected  by 


the  change  in  the  number  of  new  steam 
generating  units. 

The  baseline  used  to  calculate  the 
emission  reductions  achieved  under  the 
particulate  matter  and  NO,  emission 
limits  for  steam  generating  units  is  also 
derived  from  the  IFCAM  model.  The 
inputs  to  the  model  which  form  the 
baseline  are  the  individual  State 
implementation  plan  (SIP)  regulations 
and  the  Subpart  D  NSPS  which  were 
adopted  in  1971.  For  nonfossil  fuel-fired 
steam  generating  units,  the  same 
approach  as  discussed  above  was  used, 
but  the  calculations  were  done  manually 
because  IFCAM  only  analyzes  impacts 
from  firing  fossil  fuds  (coal,  oil  and 
natural  gas).  As  discussed  in  the 
preamble  to  the  proposed  standards,  the 
use  of  SIP  regulations  and  Subpart  D 
rather  than  PSD  permit  requirements  to 
determine  the  baseline  emission  levels 
may  result  in  the  impacts  of  the 
standards  both  in  emission  reductions 
and  costs  being  somewhat  overstated. 
However,  the  relative  assessment  of  the 
costs  of  the  standard  relative  to  the 
emission  reductions,  on  a  nationwide 
basis,  would  not  be  affected  by  the 
baseline  values  chosen  for  comparison. 
Additionally,  if  PSD  requirements  were 
used  as  a  baseline  it  would  make  the 
analysis  less  accurate  and  more  difficult 
because  it  would  require  an  estimate  to 
be  made  of  what  PSD  permit 
requirements  would  be  with  and  without 
an  NSPS  in  place.  SIP  regulations  do  not 
have  to  be  based  on  assumptions  and 
are  clearly  defined. 

Another  commenter  stated  that  the 
proposed  standards  would  have  the 
effect  of  discouragii^  the  retirement  of 
old.  less  efficient  steam  generating  units 
with  higher  emissions  and  delaying  their 
replacement  with  new,  energy  eHicient 
units  with  lower  emissions.  The 
particulate  matter  and  NO,  standards 
being  adopted  today  are  not  expected  to 
have  a  significant  effect  on  the 
retirement  of  older  steam  generating 
units.  Other  factors,  such  as  the  cost  of 
fuels,  the  physical  condition  of  the 
steam  generating  unit,  and  the  steam 
requirements  of  the  industrial  processes 
being  served  by  the  unit  will  play  a 
much  greater  role  in  the  decision  to 
replace  a  steam  generating  unit  than  will 
the  standards  being  adopted  today. 

Other  conunenters  stated  that  the 
particulate  matter  emission  reductions 
achieved  through  the  proposed 
standards  would  be  Insignificant, 
constituting  only  a  few  tenths  of  a 
percent  of  the  total  national  particulate 
matter  and  NO,  emissions.  As  a 
consequence,  these  commenters  suggest 
that  the  proposed  standards  are 
unnecessary. 
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As  discussed  above,  the  category  of 
industrial-commercial-institutional 
steam  generating  units  has  been  listed 
as  a  "si^ificant  contributor"  under 
Section  111  of  the  Clean  Air  Act.  Section 
111  requires  promulgation  of  standards 
reflecting  best  demonstrated  technology 
for  this  source  category.  Industrial- 
commercial-institutional  steam 
generating  units,  as  a  source  category, 
are  the  second  largest  source  of 
particulate  matter  and  NO,  emissions  in 
the  nation,  ranking  only  behind  utility 
power  plant  steam  generating  units. 
Further,  they  are  the  largest  source  of 
particulate  matter  emissions  listed  in  the 
NSPS  priority  list  adopted  in  1980.  In 
1990,  new  steam  generating  units  are 
profected  to  emit  49,000  Mg  (54.000  tons) 
of  particulate  matter  per  year  in  the 
absence  of  these  standards.  More  than 
16,000  Mg  to  22,000  Mg  (17,000  tons  to 
24,000  tons),  of  particulate  matter 
reduction  are  expected  to  result  from 
today's  standards.  In  addition,  the  steam 
generating  imits  l>eing  regulated  are 
major  sources  of  particulate  matter 
emissions,  in  many  cases,  individually 
emitting  90  Mg  (100  tons)  or  more  of 
particulate  matter  per  year.  For  these 
reasons,  particulate  matter  emissions 
from  industrial-commercial-institutional 
steam  generating  units  are  appropriate 
sources  for  regulation  under  Section  111 
of  the  Clean  Air  Act 

Industrial-commercial-institutional 
steam  generating  units  are  also  the 
second  highest  ranking  source  category 
for  NO,  emissions  on  the  1980  priority 
list  of  source  categories  not  already 
regulated  by  NSPS.  In  199a  new  steam 
generating  units  are  projected  to  emit 
77.000  Mg  (85,000  tons)  of  NO,  per  year 
in  the  absence  of  die  standards.  Of  this 
amount  more  than  21.000  Mg  to  24,000 
Mg  (23.000  tons  to  ZQJOOO  tons),  are 
expected  to  be  eliminated  due  to  the 
NO,  standards  adopted  today.  In 
addition,  the  steam  generating  units 
being  regulated  are  major  sources  of 
NO,,  in  many  cases  individually 
emitting  90  Mg  (100  tons)  or  more  of  NO, 
per  year.  For  these  reasons,  NO, 
emissions  from  industrial-conunercial- 
institutional  steam  generating  units  are 
appropriate  sources  for  regulation  under 
Section  111  of  the  Clean  Air  Act 

Three  commenters  urged  that  a  more 
thorough  assessment  be  peiformed  of 
the  relative  impacts  of  the  proposed 
standards  compared  to  existing  State 
regulatory  programs.  The  commenters 
questioned  whether  the  proposed  NSPS 
will  result  in  any  significant 
improvement  in  air  quality. 

The  adoption  of  these  standards  will 
result  in  improvements  in  air  quality  in 
two  respects.  First  it  is  projected  that 


the  standards  will  result  in  a  reduction 
in  particulate  matter  and  NO,  emissions 
of  more  than  I&JOOO  Mg  to  22.000  Mg 
(17.000  tons  to  24,000  tons)  and  21.000 
Mg  to  24,000  Mg  (23.000  tons  to  26,000 
tons)  ijer  year,  respectively,  from  a 
baseline  emission  level  estimated  from 
current  State  and  Federal  regulations. 
Second,  today's  standards  will  assure 
that  the  best  demonstrated  control 
technology  is  applied  to  all  new  units 
and  that  air  pollution  resulting  from 
future  growth  will  be  minimized.  To  the 
extent  that  some  States  may  already 
require  a  similar  level  of  control,  the 
estimates  of  emission  reductions,  as 
well  as  the  estimates  of  the  costs  and 
economic  impacts  of  emission  control, 
would  be  diminished. 

Energy  Impacts.  Several  commenters 
stated  that  the  proposed  standards  do 
not  promote  energy  efficiency. 
Specifically,  they  believe  that  the 
standards  will  discourage  the  preheating 
of  combustion  air,  will  make  it  difficult 
to  operate  steam  generating  units  at  low 
excess  air  levels  when  using  staged 
combustion,  and  will  restrict  the  use  of 
alternative  fuels,  such  as  gaseous  and 
liquid  byproducts/wastes. 

The  standards  are  not  expected  to 
have  an  adverse  effect  on  the  use  of 
energy  efficient  steam  generating  unit 
technologies.  As  discussed  above,  the 
NO,  standards  adopted  today  for  coal- 
flred  steam  generating  units  can  be 
achieved  whether  the  units  use 
combustion  air  preheat  or  not.  Natural 
gas-  and  oil-fired  steam  generating  units, 
which  are  typically  package  units,  are 
not  commonly  designed  to  include 
combustion  air  preheat.  If  greater 
efficiency  is  desired,  steam  generating 
unit  feedwater  preheat  can  be 
substituted  for  combustion  air  preheat. 

Operation  at  LEA  levels  is  included  in 
the  basis  for  each  of  the  NO,  emission 
limits  being  adopted  today.  LEA 
operation  applied  to  any  facility  affected 
by  these  standards  will  improve  energy 
efficiency.  Additionally,  available  data 
show  that  those  facilities  which  also  use 
SC  for  NO,  emission  control  can  use 
that  technology  in  combination  with 
LEA  while  achieving  efficient  steam 
generating  unit  operation. 

Finally,  alternative  fuels  are  neither 
encouraged  nor  discouraged  as  stream 
generating  unit  fuels  by  the  particulate 
matter  or  NO,  standards  being  adopted 
today.  Existing  differences  in  terms  of 
either  costs  or  availability  will  not  be 
affected  by  these  standards. 

Economic  Impacts.  Commenters 
stated  that  the  financially  depressed 
steam  generating  unit  and  burner 
maricets  will  be  subjected  to  excessive 
economic  risks  and  further  maricet 


decline  if  the  standards  force  the 
premature  use  of  SC  controls  on 
package  natural  gas-  and  distillate  oil 
fired  steam  generating  units. 

As  discussed  previously,  die  proposed 
NO,  emission  limit  of  43  ng/J  (0.10 
million  Btu/hour)  heat  input  for  package 
natural  gas-  and  distillate  oil-fired  steam 
generating  units  with  hi^  heat  release 
rates  has  been  revised.  As  adopted 
today,  the  emission  limit  for  these  units 
will  be  86  ng/J  (0.20  lb/million  Btu)  heat 
input.  This  revised  standard  is  based  on 
the  use  of  LEA  to  control  NO,  emissions, 
rather  than  on  the  use  of  SC  control 
technology.  With  this  revision,  the 
concerns  expressed  by  the  commenters 
concerning  the  widespread  use  of  SC 
technology  and  the  effects  of  the 
standards  on  package  steam  generating 
units  have  been  addressed. 

Other  Considerations 

Proration  of  Emission  Limits.  One 
commenfer  stated  that  steam  generating 
units  capable  of  firing  multiple  fuels  are 
designed  according  to  the  combustion 
requirements  of  the  most  difficult  fuel  to 
be  fired,  and  that  NO,  emission  control 
techniques  ar  compromised  in  this 
situation.  Therefore,  the  commenter 
stated  that  the  NO,  limits  applicable  to 
steam  generating  units  firing  mixtures  of 
fossil  fuels  should  not  be  based  on  the 
achievable  emission  levels  for 
individual  fuels  in  the  mixture. 

As  mentioned  above,  LEA  and  SC  are 
the  two  basic  combustion  modification 
techniques  which  have  formed  the  basis 
of  the  NO,  standards  for  this  source 
category.  LEA  is  effective  in  controlling 
NO,  formation  during  the  combustion  of 
fuels  with  low  nitrogen  contents,  such  as 
natural  gas.  SC  is  effective  in  controlling 
NO,  formation  during  the  combustion  of 
high  nitrogen  content  fuels,  such  as  coal. 
These  two  techniques  are  compatible 
and  may  be  use  simultaneously  on  the 
same  steam  generating  unit  to  control 
NO,  emissions  from  the  firing  of 
mixtures  of  high  nitrogen  and  low 
nitrogen  content  fossil  fuels.  Because  of 
this  compatibility  and  because  the 
effectiveness  of  each  technique  is 
related  to  the  amount  of  each  fuel  fired, 
NO,  emission  limits  from  the  firing  of 
mixtures  of  fossil  fuels  can  be  controlled 
to  levels  proportionate  to  the  emission 
levels  achievable  for  each  fossil  fuel 
alone.  Therefore,  the  emission  limit  for 
steam  generating  units  firing  mixtures  of 
fissil  fuels  is  based  on  the  prorated 
contribution  of  each  fuel  to  the  total 
heat  input  to  the  unit. 

Emission  Credits  for  Cogeneration. 
Several  commenters  urged  the  inclusion 
in  the  standard  of  emission  credits  for 
cogeneration  steam  generating  units 
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used  in  cogeneration  systems.  These 
commenters  stated  that  the  granting  of 
emissions  credits  to  industrial- 
commercial-institutional  steam 
generating  units  which  also  generate 
electricity  (cogenerate)  would  encourage 
the  development  of  cogeneration. 
resulting  in  regional  decreases  in  fuel 
usage  and  emissions  of  particulate 
matter  and  NO,. 

As  stated  in  the  preamble  to  the 
proposed  rule,  these  standards  are  not 
intended  to  either  encourage  or 
discourage  cogeneration  systems. 
Emission  credits  for  cogeneration 
systems  are  not  being  allowed  for  the 
following  reasons.  First,  an  emission 
limit  for  cogeneration  facilities  which 
included  a  emission  credit  would  not 
reflect  the  best  technological  system  of 
emission  control,  as  required  by  Section 
111  of  the  Clean  Air  Act.  As  required  by 
the  Act,  these  standards  are  based  on 
technological  systems  that  have  been 
determined  to  offer  the  greatest 
emission  reductions  achievable  at 
reasonable  cost  and  energy  impacts.  To 
grant  emission  credits  for  cogeneration 
facilities  would  allow  the  use  of  less 
than  best  demonstrated  technology. 

Second,  the  construction  and 
operation  of  cogeneration  systems  does 
not  guarantee  net  emission  reductions  in 
all  cases.  In  those  cases  where  the 
cogeneration  unit  would  meet  more 
restrictive  emission  standards  than  the 
displaced  utility  unit,  emission 
reductions  would  occur.  However,  in 
those  cases  where  the  cogeneration 
system  fires  fuel  which  is  inherently 
more  polluting  than  the  fuels  fired  in  the 
utility  steam  generating  unit  being 
displaced,  or  where  the  cogeneration 
facility  is  subject  to  a  higher  emission 
limit,  cogeneration  units  may  result  in  a 
net  increase  rather  than  a  net  decrease 
in  emissions. 

Third,  the  implementation  of  an 
emission  credit  would  not  result  in  cost 
savings  in  proportion  to  the  emission 
increases  that  would  result.  For 
example,  a  15  percent  cogeneration 
credit  applied  to  coal-fired  steam 
generating  units  would  raise  the 
applicable  particulate  matter  emission 
limit  from  22  ng/J  (0.05  lb/million  Btu) 
heat  input  to  25  ng/J  (0.06  lb/million  Btu) 
heat  input.  The  incremental  cost- 
effectiveness  of  this  reduction  in  the 
stringency  of  the  standard  is  $2.230/Mg 
(S2,030/ton)  for  a  coal-fired  steam 
generating  unit  controlled  by  an  ESP. 
For  a  coal-fired  steam  generating  unit 
controlled  by  a  fabric  filter,  there  is  no 
change  in  cost  effectiveness  resulting 
from  the  recognition  of  a  credit  for 
cogeneration.  For  wood-  or  solid  waste- 
fired  steam  generating  units,  a  15 


percent  credit  would  raise  the 
particulate  matter  emission  limit  from  43 
ng/J  (0.10  lb/million  Btu)  heat  input  to  49 
ng/J  0.12  lb/million  Btu)  heat  input.  The 
incremental  cost-effectiveness  of  this 
reduction  in  striogency  for  a  solid 
waste-fired  steam  generating  unit 
controlled  by  an  ESP  is  less  than  $1,650/ 
Mg  ($l,500/ton).  In  summary,  there 
would  be  no  significant  difference  in  the 
design  or  in  the  cost  of  an  ESP  or  fabric 
filter  applied  to  a  cogeneration  unit 
whether  the  emiBsion  credit  was  granted 
or  not. 

For  cogeneration  units  subject  to 
emission  limits  for  NO,,  combustion 
modification  techniques  can  be 
implemented  at  little  or  no  cost  to  the 
steam  generating  unit  owner  or  operator. 
No  significant  economic  benefits  would 
result  from  allowing  such  a  credit 
against  the  NO,  emission  limit.  Credits 
would,  however,  allow  for  NO,  emission 
increases  with  no  cost  savings. 

Under  the  final  standards, 
cogeneration  units  are  neither 
discouraged  or  encouraged  and, 
therefore,  emission  credits  for 
cogeneration  steam  generating  units  are 
not  granted  under  this  standard  for  the 
reasons  discussed  above.  Any  site- 
specific  benefits  that  may  occur  through 
cogeneration  can  be  considered  in  the 
Prevention  of  Significant  Deterioration 
(PSD)  program  which  specifically 
addresses  the  site-specific  impacts  of  air 
pollution  sources. 

Fluidized  Bed  Combustion.  Several 
commenters  questioned  if  the  proposed 
standards  would  apply  to  fluidized  bed 
combustion  (FBC)  units,  and  requested 
clarification  on  the  applicable  NO, 
emission  limit.  Under  the  proposed 
standard,  FBC  units  are  subject  to  a  NO, 
emission  limit  of  258  ng/J  (0.60  lb/ 
million  Btu)  heat  input 
[§  60.43b(a)(3)(ii)].  The  bases  for  this 
emission  limit  included  NO,  emissions 
data  presented  in  the  "Technology 
Assessment  Report  for  Industrial  Boiler 
Applications:  Fluidized  Bed 
Combustion"  (EPA-600/7-79-178e), 
"Fossil  Fuel-Fired  Industrial  Boilers — 
Background  Information  Volume  1: 
Chapters  1-9"  (BPA^50/3-82-006a), 
and  "Fossil  Fuel-Fired  Industrial 
Boilers — Background  Information 
Volume  2:  Appendices"  (EPA-450/3-82- 
006b). 

A  review  of  these  data  confirmed  that 
an  emission  limit  of  260  ng/J  (0.60  lb/ 
million  Btu)  heat  input  is  appropriate  for 
FBC  units.  Therefore,  under  the 
promulgated  standard,  FBC  units  are 
subject  to  a  NO,  emission  limit  of  260 
ng/J  (0.60  lb/million  Btu)  heat  input. 

Reference  Method  SB.  Currently,  the 
performance  of  particulate  matter 


control  techniques  is  measured  with 
Reference  Method  5.  However. 
Reference  Method  5  has  been  found  to 
be  subject  to  interference  by  sulfur 
trioxide  (SOs)  when  measurements  are 
taken  downstream  of  a  wet  flue  gas 
desulfurization  (FGD)  system.  The  SO3 
effectively  increases  measured 
particulate  matter  emissions  above  true 
values.  As  a  result,  a  new  reference 
method  is  under  development — 
Reference  Method  5B — that  greatly 
reduces  the  problem  of  SO3  interference. 
This  new  reference  method  was 
proposed  on  May  29, 1985  (50  FR  21863) 
and  as  discussed  in  the  proposal  would 
apply  to  Subpart  Db. 

Reference  Method  5B  consistently 
results  in  equivalent  or  lower  particulate 
matter  emission  measurements,  with  the 
most  significant  reduction  being 
observed  when  measuring  particulate 
matter  emissions  in  gases  containing 
high  SO3  levels.  A  comparative  analysis 
shows  a  35  to  50  percent  reduction  in 
measured  particulate  matter  emissions 
when  Reference  Method  5B  is  used  in 
place  of  Reference  Method  5  to  measure 
the  performance  of  BSP's  when  firing 
fuels  which  result  in  high  concentrations 
of  SO]  in  the  flue  gas. 

At  this  time  the  standards  being 
promulgated  today  do  not  include 
Reference  Method  5B  because  Reference 
Method  5B  has  not  yet  been  adopted. 
However,  when  Reference  Method  5B  is 
adopted  it  will  be  an  applicable  test 
method  under  Subpart  Db  for  measuring 
particulate  matter  emissions 
downstream  from  a  wet  FGD  system. 

Similarly,  the  standards  being 
promulgated  today  do  not  require 
compliance  with  Appendix  F.  Procedure 
1.  When  these  new  quality  assurance 
procedures  are  finalized,  they  will  apply 
to  units  covered  under  this  subpart. 

Duct  Burners.  Commenters  noted  that 
duct  burners  associated  with  steam 
generating  units  used  in  combined  cycle 
gas  turbine  systems  may  have  difficulty 
meeting  a  43  ng/J  (0.10  lb/million  Btu) 
heat  input  standards  under  all  load 
conditions.  Duct  burners  are  smaller 
package  systems  and  generally  have 
heat  input  capacities  less  than  73  MW 
(250  million  Btu/hour).  NO,  formation  in 
duct  burners  is  influenced  by  the 
temperature  and  Oj  content  of  the  gas 
turbine  exhaust.  The  gas  turbine  exhaust 
used  for  combustion  air  is  about  760°C 
(1400°F).  which  would  suggest  a  high 
potential  for  thermal  NO,  formation. 
However,  the  turbine  exhaust  gases  are 
very  low  in  Oj  content,  which  would 
tend  to  reduce  the  formation  of  thermal 
NO,. 

Based  on  a  review  of  the  NO, 
emissions  data  available  from  duct 
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burners,  the  final  standards  limiting  NO, 
emissions  from  duct  burners  firing 
natural  gas  and  distillate  oil  is 
established  as  86  ng/J  (0.20  lb/million 
Btu)  heat  input  and  170  ng/J  (0.40  lb/ 
million  Btu)  heat  input  when  residual  oil 
is  combusted.  Following  a  review  of  the 
data,  the  proposed  standards  appeared 
overly  restrictive  and  may  not  be 
achievable  over  all  operating  conditions. 
Under  the  final  standards,  owners  and 
operators  of  duct  burners  are  also 
required  to  conduct  a  performance  test 
when  requested  by  the  Administrator. 
However.  CEMS  are  not  required  and 
compliance  testing  on  a  continuous 
basis  is  not  specified. 

Owners  and  operators  of  duct  burners 
are  also  required  to  conduct  a 
performance  test.  Reference  Method  20, 
which  is  the  reference  method  for 
determining  NO,  emissions  from 
stationary  gas  turbines,  will  be  used  to 
monitor  NO,  emissions  during  the  initisj 
and  subsequent  performance  tests. 

For  the  performance  test.  NO, 
emissions  will  be  monitored 
simultaneously  at  the  gas  turbine 
exhaust  and  steam  generating  unit 
outlet.  The  average  NO,  concentration 
measured  at  the  gas  turbine  exhaust 
location  will  be  subtracted  from  the 
average  NO,  concentration  measured  at 
the  steam  generating  unit  outlet  in  order 
to  determine  the  incremental  increase  of 
NO,  emissions  attributable  to  the  duct 
burner. 

In  order  to  test  the  steam  generating 
unit  at  maximum  heat  input  capacity, 
the  duct  burner  will  be  operated  at  100 
percent  load,  and  the  gas  turbine  will  be 
operated  at  the  rate  needed  to  achieve 
maximiun  steam  production. 

Background  Information  Document. 
The  background  information  documents 
(BID)  for  the  standards  being  adopted 
today  may  be  obtained  from  the  U.S. 
EPA  Library  {MD-35).  Research  Triangle 
Park.  North  Carolina  27711.  telephone 
number  (919)  541-2777.  Please  refer  to 
EPA-450/382-82-006a  "Fossil  Fuel-Fired 
Industrial  Boilers — Background 
Information  Volume  1:  Chapters  1-9. 
EPA-450/3-006b  "Fossile  Fuel-Fired 
Industrial  Boilers — Background 
Information  Volume  2:  Appendices." 
EPA-450/3-82-007  "Nonfossil  Fuel-Fired 
Industrial  Boilers — Background 
Information."  and  EPA-450/3-86-003 
"Fossil  and  Nonfossil  Fuel-Fired 
Industrial  Boilers — Background 
Information  for  Promulgated  PM  and 
NO,  Standard  Volume  3."  Volumes  1 
and  2  of  the  BID  contain  technical  data 
that  served  as  the  bases  of  the  proposal. 
Volume  3  of  the  BID  contains:  (1)  A 
summary  of  all  the  public  comments 
made  on  the  proposed  standards,  and  (2) 
the  final  Environmental  Impact 


Statement,  which  summarizes  the 
impacts  of  the  final  standards. 

Docket.  A  docket,  number  A-79-02. 
containing  information  considered  in 
development  of  the  promulgated 
standards,  is  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  at  the 
Central  Docket  Section  (LE-131).  West 
Tower  Lobby.  Gallery  1.  401  M  Street. 
SW..  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  affected  industries  to 
identify  and  locate  documents  readily 
and  to  participate  effectively  in  the 
rulemaking  process.  The  statements  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards,  the  responses  to 
significant  comments,  and  the  contents 
of  the  docket  (except  for  interagency 
review  materials)  will  serve  as  the 
record  in  case  of  judicial  review 
[Section  307(d)(7)(A)]. 

The  effective  date  of  regulation  is 
November  25. 1986.  Section  111  of  the 
Clean  Air  Act  provides  that  standards  of 
performance  or  revisions  thereof 
become  effective  upon  promulgation  and 
apply  to  affected  facilities  for  which 
construction  or  modification  was 
commenced  after  the  date  of  proposal 
(49  FR  25102.  June  19, 1984). 

As  prescribed  by  section  111.  the 
promulgation  of  these  standards  is 
based  on  the  Administrator's 
determination  that  industrial- 
commercial-institutional  steam 
generating  units  contribute  significantly 
to  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  accordance  with  Section  117 
of  the  Act.  publication  of  these 
promulgated  standards  was  preceded  by 
consultation  with  appropriate  advisory 
committees,  independent  experts,  and 
Federal  departments  and  agencies. 

This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 


promulgated  under  section  111(b)  of  the 
Act.  An  economic  impact  assessment 
was  prepared  for  this  regulation  and  for 
other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  the  formulation  of  the 
standards  to  ensure  that  cost  was 
carefully  considered  in  determining  the 
best  demonstrated  technology.  Portions 
of  the  economic  impact  assessment  are 
included  in  the  BID  and  additional 
information  is  included  in  the  Docket. 

The  information  collection 
requirements  associated  with  this 
regulation  (Sections  60.7.  60.11.  60.13. 
60.44b,  60.45b.  60.46b)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq  and  have  been 
assigned  OMB  control  number  2060- 
0072. 

Under  Executive  Order  12291,  the 
Administrator  is  required  to  judge 
whether  a  regulation  is  a  "major  rule" 
and  therefore  subject  to  the 
requirements  for  preparation  of  a 
regulatory  impact  analysis  (RIA).  It  has 
been  determined  that  this  regulation 
would  result  in  none  of  the  adverse 
economic  effects  set  forth  in  section  1  of 
the  Order  as  grounds  for  finding  a 
regulation  to  be  a  "major  rule."  The 
industry-wide  increase  in  annualized 
costs  in  the  fifth  year  after  the  standards 
would  go  into  effect  would  be  less  than 
$40  million,  less  than  the  $100  million 
established  as  the  first  criterion  for  a 
major  regulation  in  the  Order.  The 
projected  average  increase  in  product 
prices  of  no  more  than  0.05  percent 
associated  with  the  standards  would  not 
be  considered  a  "major  increase  in  costs 
or  price"  specified  as  the  second 
criterion  in  the  Order.  The  economic 
analysis  of  the  standards'  effects  on  the 
industry  did  not  indicate  any  significant 
adverse  effects  on  competition, 
investment,  productivity,  employment, 
innovation,  or  the  ability  of  the  U.S. 
firms  to  compete  with  foreign  firms  (the 
third  criterion  in  the  Order).  Therefore, 
this  regulation  is  not  a  "major  rule" 
under  Executive  Order  12291.  This  rule 
has  been  submitted  to  OMB  for  review 
under  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  these  standards 
impose  no  adverse  economic  impacts  on 
small  businesses,  a  Regulatory  Flexibility 
Analysis  has  not  been  conducted. 
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Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference. 

Dated:  October  1, 1986. 
Lee  M.  Tbomu, 
Administrator. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411.  7414  and  7601(a). 

2.  40  CFR  Part  60  is  amended  by 
adding  a  new  Subpart  Db  consisting  of 
§§  60.406  through  60.4gb  as  follows: 
Subpart  Ot>— Standards  of  Pwfoniianea  for 
Industrial-Commarcial-lnatllutional  Staam 
Ganerating  Units 

Sec. 

eo.40b    Applicability  and  deGnition  of 

affected  facility. 
60.41b    Definitions. 
(Reserved) 

Standard  for  particulate  matter. 
Standard  for  nitrogen  oxides. 
(Reserved) 

Compliance  and  performance  testing 
for  particulate  matter  and  nitrogen 
oxides. 
60.47b    (Reserved] 
60.48b    Emission  monitoring  for  particulate 

matter  and  nitrogen  oxides. 
60.49b    Reporting  and  recordkeeping 
requirements. 

Subpart  Ob— Standards  of 
Perf ortnanoe  for  Industrial- 
Commercial-lnstitutional  Steam 
Generating  Units 

S  60.40b    AppNcaMNty  and  defMtfon  of 
affactad  fadlity. 

(a)  The  affected  facility  to  which  this 
subpart  applies  is  each  steam  generating 
unit  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  June  19, 1984,  and 
which  has  a  heat  input  capacity  from 
fuels  combusted  in  the  steam  generating 
unit  of  more  than  29  MW  (100  million 
Btu/hour).  except  as  provided  imder 
paragraphs  (b)  through  (f)  of  this  section. 

(b)  Coal-Hred  steam  generating  units 
meeting  both  the  applicability 
requirements  under  this  subpart  and  the 
applicability  reqHirBments  under 
Subpart  D  (Standards  of  performance 
for  fossil  fuel-Rred  steam  generators; 

S  60.40)  are  subject  to  the  particulate 
matter  and  nitrogen  oxides  standards 


60.42b 
60.43b 
60.44b 
60.45b 
60.46b 


under  this  subpart  and  the  sulfur  dioxide 
standards  under  Subpart  D  (§  60.43). 

(c)  Oil-fired  steam  generating  units 
meeting  both  the  applicability 
requirements  under  this  subpart  and  the 
applicability  requirements  under 
Subpart  D  (Standards  of  performance 
for  fossil  fuel-fired  steam  generators; 

§  60.40)  are  subject  to  the  nitrogen 
oxides  standards  under  this  subpart  and 
the  sulfur  dioxide  and  particulate  matter 
standards  under  Subpart  D  (§  60.42  and 
§  60.43). 

(d)  Steam  generating  units  meeting  the 
applicability  requirements  under  this 
subpart  and  the  applicability 
requirements  under  Subpart  J 
(Standards  of  performance  for 
petroleum  refineries;  §  60.104)  are 
subject  to  the  particulate  matter  and 
nitrogen  oxides  standards  under  this 
subpart  and  the  sulfcu-  dioxide  standards 
under  Subpart  ]  (5  80.104). 

(e)  Steam  generating  units  meeting 
both  the  applicability  requirements 
under  this  subpart  and  the  applicabihty 
requirements  under  Subpart  E 
(Standards  of  performance  for 
incinerators;  §  60.50}  are  subject  to  the 
nitrogen  oxides  and  particulate  matter 
standards  under  this  subpart. 

(f)  Steam  generating  units  meeting  the 
applicability  requirements  under 
Subpart  Da  (Standards  of  performance 
for  electric  utility  sttam  generating 
units;  §  60.40a)  are  qot  s^ject  to  this 
subpart.  j 

§  60.41b    Daflnmons. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act  and  in  Subpart  A 
of  this  part. 

"Annual  capacity  factor"  means  the 
ratio  between  the  actual  heat  input  to  a 
steam  generating  unit  from  the  Kiels 
listed  in  §  60.43b(a)  or  §  60.44b(a),  as 
applicable,  during  a  calendar  year  and 
the  potential  heat  input  to  the  steam 
generating  unit  had  it  been  operated  for 
8,760  hours  at  the  maximum  steady  state 
design  heat  input  capacity. 

"Byproduct/waste."  means  any  liquid 
or  gaseous  substance  produced  at 
chemical  manufacturing  plants  or 
petroleumHEefineries,  except  natural  gas, 
distillate  oil.  or  resicWl  oU,  which  is 
combusted  in  a  steam  generating  unit  for 
heat  recovery  or  for  disposal.  Gaseous 
substances  with  carl)on  dioxide  l«vels 
greater  than  50  perc^t  or  carbon 
monoxide  Levels  grester  than  10  percent 
are  not  bypiaduct/w»ate  for  the 
purposes  of  this  subgart. 

"Chemical  manuf^:turing  plants" 
means  industrial  plaats  which  are 
classified  by  the  Deuartment  of 
Commerce  under  Standard  Industrial 
Classification  (SIC)  Code  28. 


"Coal"  means  all  solid  fuels  classified 
as  anthracite,  bituminous, 
subbituminous,  or  lignite  by  the 
American  Society  of  Tasting  and 
Materials  in  ASTM  D388-77.  Standard 
Specification  for  Classification  of  Coals 
by  Rank  (incorporated  4>y  reference — 
see  §  60.17).  Coal-derived  synthetic 
fuels,  including  but  not  limited  to 
solvent  refined  coal,  ^sified  coal,  coal- 
oil  mixtures  and  coal-water  mixtures, 
are  included  in  this  definition  for  the 
purposes  of  this  subpart. 

"Cogeneration  system"  means  a 
power  system  which  simultaneously 
produces  both  electrical  (or  mechanical) 
and  thermal  energy  from  the  same 
energy  source. 

"Combined  cycle  system"  means  a 
system  where  a  gas  turbine  provides 
exhaust  gas  to  a  heat  recovery  steam 
generating  unit. 

"Distillate  oil"  means  fuel  oils  which 
contain  0.05  weight  percent  nitrogen  or 
less  and  comply  with  the  specifications 
for  fuel  oils  number  1  and  2,  as  defined 
by  the  American  Society  of  Testing  and 
Materials  in  ASTM  D398-78.  Standard 
Specifications  for  Fuel  Oils 
(incorporated  by  reference — see  S  60.17). 

"Duct  burner"  means  a  device  which 
combusts  fuel  and  which  is  placed  in  the 
exhaust  duct  of  a  stationary  gas  turbine 
to  allow  the  firing  of  additional  fuel 
before  the  exhaust  gas  enters  a  heat 
recovery  steam  generating  unit. 

"Federally  enforceablt"  means  all 
limitations  and  conditioas  which  are 
enforceable  by  the  Adrafaistrator, 
including  thoae  requirements  developed 
pursuant  to  40  CFR  Parts  80  and  SI, 
requirements  within  any  applicable 
State  Implementation  Plan,  and  any 
permit  requirements  established 
pursuant  to  40  CFR  52.21  or  under 
regulations  approved  pursuant  to  40  CFR 
51.18  and  40  CFR  51.24. 

"Fluidized  bed  combustion  steam 
generating  unit"  means  a  device 
wherein  fiiel  and  soKd  sorbent  are 
distributed  onto  or  into  a  bed,  or  series 
of  beds,  of  aggregate  for  combustion  and 
these  materials  together  with  solid 
products  of  combustion  are  forced 
upward  in  the  device  by  the  flow  of 
combustion  air  and  the  gaseous 
products  of  combustion. 

"Full  c^raeity"  means  operation  of 
the  steam  generating  unit  at  90  percent 
or  more  of  the  maximum  Bteady>state 
design  heat  input  capacify. 

"Heat  input"  means  heat  derived  from 
combustion  of  fuel:  in.a  s^uni  ^eneratiag 
unit  and  does  not  mchide  tile  heat  input 
from  preheated  combustifMi  air. 
recirculated  flue  gases,  or  gas  turbine 
exhaust  gases. 
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"Heat  release  rate"  means  the  steam 
generating  unit  design  heat  input 
capacity  (in  MW  or  Btu/hour)  divided 
by  the  furnace  volume  (in  cubic  meters 
or  cubic  feet);  the  furnace  volume  is  that 
volume  bounded  by  the  front  furnace 
wall  where  the  burner  is  located,  the 
furnace  side  waterwall,  and  extending 
to  the  level  just  below  or  in  front  of  the 
first  row  of  convection  pass  tubes. 

"Heat  transfer  medium"  means  any 
material  which  is  used  to  transfer  heat 
from  one  point  to  another  point. 

"High  heat  release  rate"  means  a  heat 
release  rate  greater  than  730,000  J/sec- 
m»  (70,000  Btu/hour-ff). 

"Lignite"  means  a  type  of  coal 
classified  as  lignite  A  or  lignite  B  by  the 
American  Society  of  Testing  and 
Materials  in  ASTM  D38&-77,  Standard 
Specification  for  Classification  of  Coals 
by  Rank  (incorporated  by  reference — 
see  S  60.17). 

"Low  heat  release  rate"  means  a  heat 
release  rate  of  730,000  J/sec-m'  (70,000 
Btu/hour-ft^  or  less. 

"Mass-feed  stoker  steam  generating 
unit"  means  a  steam  generating  unit 
where  solid  fuel  is  introduced  directly 
into  a  retort  or  is  fed  directly  onto  a 
grate  where  it  is  combusted. 

"Maximum  heat  input  capacity" 
means  the  ability  of  a  steam  generating 
unit  to  combust  a  stated  maximum 
amount  of  fuel  on  a  steady  state  basis, 
as  determined  by  the  physical  design 
and  characteristics  of  the  steam 
generating  unit. 

"Municipal-type  soHd  waste"  means 
refuse,  more  than  50  percent  of  which  is 
municipal-type  waste  consisting  of  a 
mixture  of  paper,  wood,  yard  wastes, 
food  wastes,  plastics,  leather,  rubber, 
and  other  combustible  materials,  and 
noncombustible  materials  such  as  glass 
and  rock. 

"Natural  gas"  means  a  naturally 
occurring  mixture  of  hydrocarbon  and 
nonhydrocarbon  gases  found  in  geologic 
formations  beneath  the  earth's  surface, 
of  which  the  principal  hydrocarbon 
constituent  is  methane. 

"Oil"  means  crude  oil  or  petroleum  or 
a  liquid  fuel  derived  from  crude  oil  or 
petroleum,  including  distillate  and 
residual  oil. 

"Petroleum  refinery"  means  industrial 
plants  which  are  classified  by  the 
Department  of  Commerce  under 
Standard  Industrial  Classification  (SIC) 
Code  29. 

"Process  heater"  means  a  device 
which  is  primarily  used  to  heat  a 
material  to  initiate  or  promote  a 
chemical  reaction  in  which  the  material 
participates  as  a  reactant  or  catalyst. 

"Pulverized  coal-fired  steam 
generating  unit"  means  a  steam 
generating  unit  in  which  pulverized  coal 


is  introduced  into  an  air  stream  that 
carries  the  coal  to  the  combustion 
chamber  of  the  steam  generating  unit 
where  it  is  fired  in  suspension.  This 
includes  both  conventional  pulverized 
coal-fired  and  micropulverized  coal- 
fired  steam  generating  units. 

"Residual  oil"  means  crude  oil,  fuel 
oils  number  1  and  2  which  have  a 
nitrogen  content  of  greater  than  0.05 
weight  percent,  and  all  fuel  oils  number 
4,  5  and  6,  as  defined  by  the  American 
Society  of  Testing  and  Materials  in 
ASTM  D396-78,  Standard  Specifications 
for  Fuel  Oils  (incorporated  by 
reference — see  §  60.17). 

"Spreader  stoker  steam  generating 
unit"  means  a  steam  generating  unit  in 
which  solid  fuel  is  introduced  to  the 
combustion  zone  by  a  mechanism  that 
throws  the  fuel  onto  a  grate  from  above. 
Combustion  takes  place  both  in 
suspension  and  on  the  grate. 

"Steam  generating  unit"  means  a 
device  which  combusts  any  fuel  or 
byproduct/waste  to  produce  steam  or  to 
heat  water  of  any  other  heat  transfer 
medium.  This  term  includes  any 
municipal-type  waste  incinerator  with  a 
heat  recovery  steam  generating  unit  or 
any  steam  generating  unit  which 
combusts  fuel  and  is  part  of  a 
cogeneration  system  or  a  combined 
cycle  system.  This  term  does  not  include 
process  heaters. 

"Steam  generating  unit  operating  day" 
means  a  24-hour  period  between  12:00 
midnight  and  the  following  midnight 
during  which  any  fuel  is  combusted  at 
any  time  in  the  steam  generating  unit.  It 
is  not  necessary  for  fuel  to  be 
combusted  continuously  for  the  entire 
24-hour  period. 

"Wet  scrubber  system"  means  any 
emission  control  device  which  mixes  an 
aqueous  stream  or  slurry  with  the 
exhaust  gases  from  a  steam  generating 
unit  to  control  emissions  of  particulate 
matter  or  sulfur  dioxide. 

"Wood"  means  wood,  wood  residue, 
bark,  or  any  derivative  fuel  or  residue 
thereof,  in  any  form,  including,  but  not 
limited  to,  sawdust,  sanderdust,  wood 
chips,  scraps,  slabs,  millings,  shavings, 
and  processed  pellets  made  from  wood 
or  other  forest  residues. 

§  60.42b    [Reserved] 

§  60.43b    Standard  for  particulate  matter. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.6 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  which  combusts  coal  or 
combusts  mixtures  of  coal  with  other 
fuels,  shall  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 


facility  any  gases  which  contain 
particulate  matter  in  excess  of  the 
following  emission  limits: 

(1)  22  nanograms  per  joule  (0.05  lb/ 
million  Btu)  heat  input; 

(i)  If  the  affected  facility  combusts 
only  coal,  or 

(ii)  If  the  affected  facility  combusts 
coal  and  other  fuels  and  has  an  annual 
capacity  factor  for  the  other  fuels  of  10 
percent  (0.10)  or  less. 

(2)  43  nanograms  per  joule  (0.10  lb/ 
million  Btu)  heat  input  if  the  affected 
facility  combusts  coal  and  other  fuels 
and  has  an  annual  capacity  factor  for 
the  other  fuels  greater  than  10  percent 
(0.10)  and  is  subject  to  a  Federally 
enforceable  requirement  limiting 
operation  of  the  affected  facility  to  an 
annual  capacity  factor  greater  than  10 
percent  (0.10)  for  fuels  other  than  coal. 

(3)  86  nanograms  per  joule  (0.20  lb/ 
million  Btu)  heat  input  if  the  affected 
facility  combusts  coal  or  coal  and  other 
fuels  and 

(i)  Has  an  annual  capacity  factor  for 
coal  or  coal  and  other  fuels  of  30  percent 
(0.30)  or  less, 

(ii)  Has  a  maximum  heat  input 
capacity  of  73  MW  (250  million  Btu/ 
hour)  or  less. 

(iii)  Has  a  Federally  enforceable 
requirement  limiting  operation  of  the 
affected  facility  to  an  annual  capacity 
factor  30  percent  (0.30)  or  less  for  coal  or 
coal  and  other  solid  fuels,  and 

(iv)  Construction  of  the  affected 
facility  commenced  after  June  19, 1984 
and  before  November  25. 1986. 

(b)  On  or  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  which  combusts  wood,  or  wood 
with  other  fuels,  except  coal,  shall  cause 
to  be  discharged  from  that  affected 
facility  any  gases  which  contain 
particulate  matter  in  excess  of  the 
following  emission  limits: 

(1)  43  nanograms  per  joule  (0.10  lb/ 
million  Btu)  heat  input  if  the  affected 
facility  has  an  annual  capacity  factor 
greater  than  30  percent  (0.30)  for  wood. 

(2)  86  nanograms  per  joule  (0.20  lb/ 
milhon  Btu)  heat  input  if 

(i)  The  affected  facility  has  an  annual 
capacity  factor  of  30  percent  (0.30)  or 
less  for  wood, 

(ii)  Is  subject  to  a  Federally 
enforceable  requirement  limiting 
operation  of  the  affected  facility  to  an 
annual  capacity  factor  30  percent  (0.30) 
or  less  for  wood,  and 

(iii)  Has  a  maximum  heat  input 
capacity  of  73  MW  (250  million  Btu/ 
hour)  or  less. 
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(c)  On  and  after  the  date  oo  which  the 
initial  perfbnnaoce  test  ia  completed  or 
is  required  to  be  completed  under  {  60.8 
of  this  part  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  which  combusts  municipal-type 
solid  waste  or  mixtures  of  municipal- 
type  solid  waste  with  other  fuels,  shall 
cause  to  be  discharged  into  the 
atmosphere  from  that  affected  facility 
any  gases  which  contain  particulate 
matter  in  excess  of  the  following 
emission  limits: 

(1)  43  nanograms  per  joule  (0.10  lb/ 
million  Btu]  heat  input: 

(i]  If  the  affected  facility  combusts 
only  municipal-type  solid  waste,  or 

(ii)  If  the  affected  facility  combusts 
municipal-type  solid  waste  and  other 
fuels  and  has  an  annual  capacity  factor 
for  the  other  fuels  of  10  percent  (0.10)  or 
less. 

(2)  86  nanograms  per  joule  (0.20  lb/ 
million  Btu)  heat  input  if  the  affected 
facility  combusts  municipal-type  solid 
waste  or  municipal-type  solid  waste  and 
other  fuels;  and 

(!)  Has  an  annual  capacity  factor  for 
municipal-type  solid  waste  and  other 
fuels  of  30  percent  (0.30)  or  less, 

(ii)  has  a  maximum  heat  input 
capacity  of  73  MW  (250  million  Btu/ 
hour)  or  less, 

(iii)  Has  a  Federally  enforceable 
requirement  limiting  operation  of  the 
affected  facility  to  an  annual  capacity 
factor  of  30  percent  (0.30)  for  municipal- 
type  solid  waste,  or  municipal-type  solid 
waste  and  other  fuels,  and 

(iv)  Construction  of  the  affected 
facility  commenced  after  June  19. 1984 
but  before  November  25, 1986. 

(d)  For  the  purposes  of  this  section, 
the  annual  capacity  factor  is  determined 
by  dividing  the  actual  heat  input  to  the 
steam  generating  unit  during  the 
calendar  year  from  the  combustion  of 
coal,  wood,  or  municipal-type  solid 
waste,  and  other  fuels,  as  applicable,  by 
the  potential  heat  input  to  the  steam 
generating  unit  if  the  steam  generating 
unit  had  been  operated  for  8.760  hours  at 
the  maximum  design  heat  input 
capacity. 

(e)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  subject  to  the  particulate  matter 
emission  limits  under  paragraphs  (a),  (b) 
or  (c)  of  this  section  shall  cause  to  be 
discharged  into  the  atmosphere  any 
gaserwhich  exhibit  greater  than  20 
percent  opacity  (6-minute  average), 
except  for  one  6-minute  period  per  hour 
of  not  more  than  27  percent  opacity. 


§  60.44b    Standard  for  nitrogen  oxWm. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  subject  to  the  provisions  of  this 
section  which  combusts  only  coal,  oil,  or 
natural  gas  shall  cause  to  be  discharged 
into  the  atmosphere  from  that  affected 
facility  any  gases  which  contain 
nitrogen  oxides  in  excess  of  the 
following  emission  limits: 

[Figures  m  parentrwses  represent  lb/ million  Btu  heal  input] 


i-uel/S<eam  ganeratng  unil  type 


and  distitate  on,   axcepi   (4): 


(1)   NatunI  gn 

(i)  lam  heat 

(ii)  High  heal  retaase  rale 
|2)R««Uual<« 

(I)  Low  heat  n 

(ii)  High  heat  n 

(3)  Coal 

(i)  Mass-lead  stoker _ 

(ii)  Spreader  ttoker  an«  Hudiied  bad  con*- 

bustioo ^ „ 

(m)  Pulverized  coal _ 

(IV)  Ligmta,  except  (v).. 

(V)  Lignite  mmed  m  North  Dakota.  Soulti 
Dakota,  or  Montarta  and  combusted  in  a 
slag  tap  lumace 

(VI)  CoaHtaoved  synthofc  tuels 

(4)  Duct   burner   used   in   a   combined   cyde 
system 

(I)  Natural  gas  and  dislMala  oil 

(li)  ResKkjal  oil 


Nitrogen 
oxidai 


43(0.10) 
86(0.20) 

130(0.30) 
170(0.40) 

210(0.50) 

260(0.60) 
300(0.70) 
260(0.60) 


340(0  80) 
210(0.50) 


66(0.20) 
170(0.40) 


'  Emission  kirats  nanograras  par  loute  heat  mpuL 

(b)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  which  simultaneously  combusts 
mixtures  of  coal,  oil,  or  natural  gas  shall 
cause  to  be  dischatged  into  the 
atmosphere  from  that  affected  facility 
any  gases  which  contain  nitrogen  oxides 
in  excess  of  a  limit  determined  by  use  of 
the  following  formula: 

Eno,  =  [[EL,„  X  H„) -(- CEU  X  H„) -t- (EL.  X  H.)  J/ 
Ht 

where:  I 

Enoi  is  the  nitrogen  oxides  emission  limit 
EL,o  is  the  appropriate  emission  limit  from 

paragraph  (a)(1)  for  combustion  of 

natural  gas  or  distillate  oil, 
H„  is  the  heat  input  from  combustion  of 

natural  gas  or  distillate  oil, 
ELro  is  the  appropriate  emission  limit  from 

paragraph  (a)(2)  lor  combustion  of 

residual  oil. 
Hro  is  the  heat  input  from  combustion  of 

residual  oil, 
EL,  is  the  appropriate  emission  limit  from 

paragraph  (a)(3)  lor  combustion  of  coal, 
He  is  the  heat  input  from  combustion  of  coal, 

and 
Ht  is  the  total  heat  input  to  the  steam 

generating  unit  from  combustion  of  coal, 

oil,  and  natural  gas. 

(c)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 


is  required  to  be  completed  under  ]  60.8 
of  this  part,  whichever  comes  first,  no 
owner  or  operator  of  an  affected  facility 
which  simultaneously  combusts  coal  or 
oil,  or  a  mixture  of  diete  fuels  with 
natural  gas.  and  wood,  municipal-type 
solid  waste,  or  any  other  fuel  shall 
cause  to  be  discharged  into  the 
atmosphere  any  gases  which  contain 
nitrogen  oxides  in  excess  of  the 
emission  limit  for  the  cpal  or  oil.  or 
mixture  of  these  fuels  with  natural  gas 
combusted  in  the  affected  facility,  as 
determined  pursuant  to  paragraph  (a)  or 
(b)  of  this  section,  unless  the  affected 
facility  has  an  annual  capacity  factor  for 
coal  or  oil,  or  mixture  of  these  fuels  with 
natural  gas  of  10  percent  (0.10)  or  less 
and  is  subject  to  a  Federally  enforceable 
requirement  which  limits  operation  of 
the  facility  to  an  aimu^  capacity  factor 
of  10  percent  (0.10)  or  less  for  coal.  oil. 
or  a  mixture  of  these  fuels  with  natural 
gas. 

(d)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  competed  under  S  80.8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  which  simultaneously  combusts 
natiu-al  gas  with  wood,  municipal-type 
solid  waste,  or  other  solid  fuel,  except 
coal,  shall  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 
facility  any  gases  which  contain 
nitrogen  oxides  in  excess  of  130 
nanograms  per  joule  (0^  Ib/milHon  Btu) 
heat  input  unless  the  affected  facility 
has  an  annual  capacity  factor  for 
natural  gas  of  10  percent  or  less  and  is 
subject  to  a  Federally  enforceable 
requirement  which  limits  operation  of 
the  affected  faciUty  to  4n  annual 
capacity  factor  of  10  percent  (0.10)  or 
less  for  natural  gas. 

(e)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  9  60,8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  which  simultaneously  combusts 
coal,  oil.  or  natural  gas  with  byproduct/ 
wastes  shall  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 
facility  any  gases  whick  contain 
nitrogen  oxides  in  excels  of  an  emission 
limit  determined  by  the  following 
formula  unless  the  affected  facility  has 
an  annual  capacity  factor  for  coal,  oil 
and  natural  gas  of  10  percent  (0.10)  or 
less  and  is  subject  to  a  Federally 
enforceable  requirement  which  limits 
operation  of  the  affected  facility  to  an 
annual  capacity  factor  of  10  percent 
(0.10)  or  less: 

E»o.  =  l(EL„  X  H„) -t- (EL«  X  H„) -t- (EL,  X  HJJ/ 
Ht 


where: 
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Eno.  it  tbt  aMnym  sxides  oniaaion  iimit. 
EU.  «•  *•  appropriala  OBMion  Umit  from 

par«iraph.Ult<)  for  coHriNnaon  of 

natqigLsMir£gtiUate  oil, 
Hf,  Is  die  beat  input  from  combustion  of 

natural  gn,  diatiilate  oil  and  gaseous 

bypro<luct/waste. 
Elw  is  the  appropriate  emission  Kmit  from 

parapapk  (aX2)  for  combustion  of 

residaaloti. 
H,.  is  the  beat  input  from  combustion  of 

residual  oil  and/or  liquid  byproduct/ 

waste. 
EUt  is  the  appropriate  emission  limit  from 

paragraph  (aM3)  for  combustion  of  coal, 
H,  is  the  heat  input  from  combustioii  of  coaJ, 

and 
Ht  is  the  total  heat  input  to  the  steam 

generating  unit  frtmi  combustioa  of 

natural  gas,  oil  coal,  and  bjrpnidnct/ 

waste. 

(f)  Any  owner  or  opentm  of  an 
affetned  facility  wliitdi  combusts 
byproductAiWMrte  with  eUhsr  nativa)  gas 
or  oil  may  petifion  the  AihuMstator 
widim  180  days  of  fte  initel  stwiap  of 
the  affected  bdlity  to  establish  a 
nitrogen  esddn  enisstBR  Knit  wUdi 
shaD  appj^sftedficaily  to  thM  affected 
fatality  when  the  ^product/waste  is 
combusted.  The  peti^oa  sbaH  indude 
sufficient  and  appropriate  data,  as 
detennined  by  the  Adaiinistrator.  such 
as  nitragen  oxides  esussions  from  the 
affected  facility,  waste  composition 
(including  nitrogen  content),  and 
combustion  coiiditions  to  allow  the 
Administrator  to  confirm  diet  the 
affected  facility  is  unable  to  comply 
with  the  emission  limits  in  patagi^ih  (e) 
of  this  section  and  to  detennine  the 
appropriate  eiBission  limit  for  the 
affected  facility. 

(1)  Any  owner  or  operator  of  an 
affected  facility  petitimh^  for  a  fodhty- 
specific  nitrogen  oxides  eimssiagii  limit 
pursuant  to  this  section  shalL 

(i)  Demonstrate  compliance  widi  (he 
emission  limits  for  natural  gas  and 
distillate  oil  in  paragraph  (a)(1)  or  for 
residual  oil  in  paragraph  (a)(2).  as 
appropriate,  by  conducting  a  30-day 
performance  test  as  provided  in 
S  60.4eb(e).  Diuing  the  performance  test 
only  natural  gas,  distillate  oil  or 
residual  oil  shall  be  combusted  in  the 
affected  facility;  and 

(ii)  Demonstrate  Uiat  the  affected 
facility  is  imable  to  comply  with  the 
emission  limits  for  natural  gas  and 
distillate  oil  in  paragraph  (aXl)  or  for 
residual  oil  in  paragraph  (a)(2),  as 
appropriate,  when  gaseous  or  liquid 
byproduct/waste  is  combusted  in  the 
affected  facility  imder  the  same 
conditions  and  using  the  same 
technological  system  of  emission 
reduction  applied  when  demonstrating 
compliance  under  subparagraph  (i). 


(2)  The  nitrogen  oxides  emission 
limits  for  natural  gas  or  distillate  oil  in 
paragraph  (a)(1)  or  for  residual  oil  in 
paragraph  (a)(2).  as  appropriate,  shall  be 
an>licable  to  the  affected  facility  imtil 
and  unless  the  petition  is  approved  by 
the  Administrator.  If  the  petition  is 
approved  by  the  Administrator,  a 
facility-specific  nitrogen  oxides 
emission  limit  will  be  established  at  the 
nitrogen  oxides  emission  level 
achievable  when  the  affected  fadhty  is 
combusting  coal,  oil.  natural  gas  and 
byproduct/waste  in  a  manner  which  the 
Administrator  determines  to  be 
consistent  with  minimizing  nitrogen 
oxides  emissions. 

(g)  Any  owner  or  operator  of  an 
affeded  facility  which  combusts 
hazardous  waste  (as  defined  by  40  CFR 
Part  261  or  40  CFR  Part  761)  with  nahuwl 
gas  or  oil  may  petition  the  Administrator 
within  180  days  of  the  initial  startup  of 
the  affeded  fadUty  for  a  waiver  ftam 
compliance  with  the  nitrogen  oxides 
emission  limit  which  applies  spedfically 
to  that  affected  bidlity.  The  petition 
must  indude  sufficient  and  appropriate 
data,  as  detmnined  by  the 
Administrator,  on  nitrogen  oxides 
emissions  ht)m  the  affeded  facility, 
waste  destructitm  efBciendes,  waste 
composition  (including  nitrogen 
content),  the  quantity  of  spedfic  wastes 
to  be  combusted  and  combustion 
condititms  to  altew  the  Administrator  to 
determine  if  the  affeded  fadfity  is  able 
to  comply  with  the  nitn^en  onddes 
emission  limits  required  by  thh  section. 
The  owner  or  operator  of  the  aflieded 
facility  shall  demonstrate  that  when 
haxardoos  waste  is  conbusted  in  die 
affected  tadhty.  tfaennal  destruction 
effidency  reqsbmnents  for  hazardous 
waste  specified  in  an  apirficable 
Federally  enforceable  requirement 
predode  compliance  with  die  nitrogen 
oxides  emission  limits  of  this  section. 
The  nitrogen  oxides  emission  limits  for 
natural  gas  or  distillate  oil  in  paragraph 
(a)(1)  or  for  residtial  oil  in  paragraph 
(a)(2),  as  appn^ate.  is  applicable  to 
the  affected  fodlity  until  aiid  imless  the 
petition  is  approved  by  the 
Administrator.  (See  40  CSH  781.70  for 
regulatiaos  applicable  to  the 
incineratiob  of  materials  containing 
polychlorinated  biphenyb  (Pea's).) 

S6a45b    [Reserved] 

S  60.46b    CompManee  and  pwlormance 
testing  for  parHeuMs  mMter  and  nNrogen 
oxMes. 

(a)  The  particidate  matter  emission 
standards  and  opadty  limits  imder 
§  eo.43b  apply  at  all  times  except  during 
periods  of  startup,  shutdown,  or 
malfimction.  The  nitrogen  oxides 


emission  standards  under  S  60.44b  apply 
at  all  times. 

(b)  Compliance  with  the  particulate 
matter  emission  standards  luider 

§  60.43b  shad  be  determined  through 
performance  testing  as  described  in 
paragraph  (d)  of  this  section. 

(c)  Compliance  with  the  nitrogen 
oxides  emission  standards  under 

S  60.44b  shall  be  determined  through 
performance  testing  as  described  in 
paragraph  (e)  or  (f)  of  this  section. 

(d)  The  following  procedures  and 
reference  methods  are  used  to  detennijie 
con^jliance  with  the  standards  for 
particulate  matter  fmisainntt  under 

S  60.43b. 

(1)  Referance  Method  3  is  used  for  gas 
analysis  when  applying  Reference 
Method  5  or  Reference  Method  17. 

(2)  Reference  Mediod  5  or  Reference 
Method  17  shall  be  used  to  mraaiiii  the 
concentration  of  particulate  matter  and 
the  associated  moisture  content  as 
follows: 

(i)  Reference  Method  5  at  ail  facilities; 
or 

(ii)  Reference  Method  17  at  fadlities 
where  the  stack  gas  temperature  at  the 
sampling  location  does  not  exceed  an 
average  temperature  of  160*C  (320*F). 
Reference  Method  17  shall  not  be  used 
at  affected  fadlities  with  wet  scrubber 
systems  if  the  effluent  gas  is  saturated 
or  laden  with  water  droplets. 

(3)  Reference  Method  1  is  used  to 
select  the  sampling  site  and  the  number 
of  traverse  sampling  points.  The 
sampling  time  for  eadi  run  is  at  least  120 
minutes  and  the  mininnnn  sampling 
volume  is  1.7  dscm  (80  dscf)  except  that 
smaller  sampling  times  or  volumes  may 
be  approved  by  the  Administrator  when 
necessitated  by  process  variables  or 
other  fadors. 

(4)  For  Reference  Method  5,  the 
temperature  of  the  sample  gas  in  the 
probe  and  filter  holder  is  monitored  and 
is  maintained  at  160*C  (320*F). 

(5)  For  detennination  of  particulate 
emissions,  the  oxygen  or  carbon  dioxide 
samite  is  obtainc^i  simultaneously  with 
each  run  of  Reference  Medwd  5  or 
Reference  Method  17  by  traversing  the 
duct  at  the  same  sampling  location. 

(6)  For  each  run  using  Reference 
Method  5  or  Reference  Method  17.  the 
emission  rate  expressed  in  nanograms 
per  joule  heat  input  is  determined  using: 

(i)  The  oxygen  or  carbon  dioxide 
measurements  and  particulate  matter 
measurements  obtained  under  this 
section, 
(ii)  The  dry  basis  F^  factor,  and 
(iii)  The  dry  basis  emission  rate 
calculation  prt>cedure  contained  in 
Reference  Method  19  (Appendix  A). 
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(7)  Reference  Method  9  is  used  for 
determining  the  opacity  of  stack 
emissions. 

(e)  To  determine  compliance  with  the 
emission  limits  for  nitrogen  oxides 
required  under  §  60.44b,  the  owner  or 
operator  of  an  affected  facility  shall 
conduct  the  performance  test  as 
required  under  §  60.8  using  the 
continuous  system  for  monitoring 
nitrogen  oxides  under  §  60.48(b]. 

(i)  For  the  initial  compliance  test, 
nitrogen  oxides  from  the  steam 
generating  unit  are  monitored  for  30 
successive  steam  generating  unit 
operating  days  and  the  30-day  average 
emission  rate  is  used  to  determine 
compliance  with  the  nitrogen  oxides 
emission  standards  under  §  60.44b.  The 
30-day  average  emission  rate  is 
calculated  as  the  average  of  all  hourly 
emissions  data  recorded  by  the 
monitoring  system  during  the  30-day  test 
period. 

(iij  Following  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
the  owner  or  operator  of  an  affected 
facility  which  fires  coal  or  which  fires 
residual  oil  having  a  nitrogen  content 
greater  than  0.30  weight  percent  shall 
determine  compliance  with  the  nitrogen 
oxides  emission  standards  under 
§  60.44b  on  a  continuous  basis  through 
the  use  of  a  30-day  rolling  average 
emission  rate.  A  new  30-day  rolling 
average  emission  rate  is  calculated  each 
steam  generating  unit  operating  day  as 
the  average  of  all  of  the  hourly  nitrogen 
oxides  emission  data  for  the  preceding 
30  steam  generating  unit  operating  days. 

(iii)  Following  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
the  owner  or  operator  of  an  affected 
facility  which  has  a  heat  input  capacity 
greater  than  73  MW  (250  million  Btu/ 
hour)  and  which  fires  natural  gas, 
distillate  oil,  or  residual  oil  having  a 
nitrogen  content  of  0.30  weight  percent 
or  less  shall  determine  compliance  with 
the  nitrogen  oxides  standards  under 
§  60.44b  on  a  continuous  basis  through 
the  use  of  a  30-day  rolling  average 
emission  rate.  A  new  30-day  rolHng 
average  emission  rate  is  calculated  each 
steam  generating  unit  operating  day  as 
the  average  of  all  of  the  hourly  nitrogen 
oxide  emission  data  for  the  preceding  30 
steam  generating  unit  operating  days. 

(iv)  Following  the  date  on  which  the 
initial  performance  test  is  completed  or 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  date  comes  first,  the 
owner  or  operator  of  an  affected  facility 
which  has  a  heat  input  capacity  of  73 
MW  (250  million  Btu/hour)  or  less  and 


which  fires  natural  gas,  distillate  oil.  or 
residual  oil  having  a  nitrogen  content  of 
0.30  weight  percent  or  less  shall 
determine  compliance  with  the  nitrogen 
oxides  standards  under  §  60.44b  through 
the  use  of  a  30-day  performance  test 
when  requested  h^  EPA.  During  periods 
when  performance  tests  are  not 
requested  by  EPA,  nitrogen  oxides 
emissions  data  collected  pursuant  to 
§  60.48b(g](l]  or  §  60.48b(g](2)  are  used 
to  calculate  a  30-day  rolling  average 
emission  rate  on  •  daily  basis  and  to 
prepare  excess  emission  reports,  but 
will  not  be  used  to  determine 
compliance  with  the  nitrogen  oxides 
emission  standards.  A  new  30-day 
rolling  average  emission  rate  is 
calculated  each  steam  generating  unit 
operating  day  as  the  average  of  all  of 
the  hourly  nitrogen  oxides  emission  data 
for  the  preceding  30  steam  generating 
unit  operating  days. 

(v)  If  the  owner  or  operator  of  an 
affected  facility  which  fires  residual  oil 
does  not  sample  and  analyze  the 
residual  oil  for  nitrogen  content,  as 
specified  in  §  60.49b(e].  the  requirements 
of  paragraph  (iii)  of  this  section  apply 
and  the  provisions  of  paragraph  (iv)  of 
this  section  are  inapplicable. 

(f)  To  determine  compliance  with  the 
emission  limit  for  nitrogen  oxides 
required  by  §  60.44b(a)(4]  for  duct 
burners  used  in  combined  cycle  systems, 
the  owner  or  operator  of  an  affected 
facility  shall  conduct  the  performance 
test  required  under  S  60.8  using  the 
nitrogen  oxides  and  oxygen 
measurement  procedures  in  40  CFR  Part 
60  Appendix  A,  Method  20.  During  the 
performance  test,  one  sampling  site  shall 
be  located  as  close  as  practical  to  the 
exhaust  of  the  turbine,  as  provided  by 
section  6.1.1  of  Reference  Method  20.  A 
second  sampling  site  shall  be  located  at 
the  outlet  to  the  steam  generating  unit. 
Measurements  of  nitrogen  oxides  and 
oxygen  shall  be  taken  at  these  two 
sampling  sites  simultaneously  during  the 
performance  test.  The  nitrogen  oxides 
emission  rate  from  the  combined  cycle 
system  shall  be  calculated  by 
subtracting  the  nitrogen  oxides  emission 
rate  measured  at  the  sampling  site  at  the 
outlet  from  the  turbine  from  the  nitrogen 
oxides  emission  rate  measured  at  the 
sampling  site  at  die  outlet  from  the 
steam  generating  unit. 

§  60.47b    (Reswvtdl 

§  60.4Sb    EmiMton  monitoiing  for 
particuiate  matter  and  nttrogan  oxides. 

(a)  The  owner  or  operator  of  an 
affected  facility  subject  to  the  opacity 
standard  under  S  60.43b  shall  install, 
calibrate,  maintain  and  operate  a 
continuous  monitoring  system  for 


measuring  the  opacity  of  emissions 
discharged  to  the  atmosphere  and 
record  the  output  of  the  system. 

(b)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  the  owner  or 
operator  of  an  affected  facility  subject  to 
the  nitrogen  oxides  standard  of 

S  60.44b(a)  shall  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  system  for  measuring 
nitrogen  oxides  emissions  discharged  to 
the  atmosphere  and  record  the  output  of 
the  system. 

(c)  The  continuous  Kionitoring  systems 
required  under  paragraph  (b)  of  this 
section  shall  be  operated  and  data 
recorded  during  all  periods  of  operation 
of  the  affected  facility  except  for 
continuous  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  and  span  adjustments. 

(d)  The  1-hour  average  nitrogen 
oxides  emission  rates  measured  by  the 
continuous  nitrogen  oxides  monitor 
required  by  paragraph  (b)  of  this  section 
and  required  under  {  60.13(h)  shall  be 
expressed  in  nanograms  per  joule  or  lb/ 
million  Btu  heat  input  and  shall  be  used 
to  calculate  the  average  emission  rates 
under  §  60.44b.  The  1-hour  averages 
shall  be  calculated  udng  the  data  points 
required  under  {  60.13(b).  At  least  2  data 
points  must  be  used  to  calculate  each  1- 
hour  average. 

(e)  The  procedures  under  §  60.13  shall 
be  followed  for  installation,  evaluation, 
and  operation  of  the  continuous 
monitoring  systems. 

(1)  For  affected  facilities  burning  coal, 
wood  or  municipal-type  solid  waste,  the 
span  value  for  a  continuous  monitoring 
system  for  measuring  opacity  shall  be 
between  60  and  80  percent. 

(2)  For  affected  facilities  burning  coal, 
oil,  or  natural  gas,  the  span  value  for 
nitrogen  oxides  is  determined  as 
follows: 


FtMt 

nitrogan  oxidas  (PPM) 

Natural  gas _ -. .-... 

Oil - i..... 

Coal -_!..... 

Combination i 

500 
SOO 

1,000 
S0e(«4^'yt-t-1.00te 

where:  I 

X  is  the  fraction  of  total  neat  input  derived 

from  natural  gas. 
y  is  the  fraction  of  total  heat  input  derived 

from  oil,  and 
z  is  the  fraction  of  total  heat  input  derived 

from  coal. 

(3)  All  span  values  computed  under 
paragraph  (e)(2)  of  this  section  for 
burning  combinations  of  regulated  fuels 
are  rounded  to  the  nearest  500  ppm. 

(f)  When  nitrogen  oxides  emission 
data  are  not  obtained  because  of 


Federal  RagUlT  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Rule,  and  Regulations 


42793 


continuous  monitoring  system 
breakdowns,  repairs,  calibration  checks 
and  zero  and  span  adjustments, 
emission  data  will  be  obtained  by  using 
standby  monitoring  systems.  Reference 
Method  7.  Reference  Method  7A,  or 
other  approved  reference  methods  to 
provide  emission  data  for  a  minimum  of 
75  percent  of  the  operating  hours  in  each 
steam  generating  unit  operating  day.  in 
at  least  22  out  of  30  successive  steam 
generating  unit  operating  days. 

(g)  The  owner  or  operator  of  an 
affected  facility  which  has  a  heat  input 
capacity  of  73  MW  (250  million  Btu/ 
hour)  or  less,  and  wfaidi  has  an  annual 
capacity  factor  for  residual  oil  having  a 
nitrogen  content  of  030  weight  percent 
or  less,  natural  gas.  distillate  oil.  or  any 
mixture  of  these  fuels,  greater  than  10 
percent  (0.10)  shall: 

(1)  Comply  with  the  provisions  of 
P?'«paphs  (b).  (c).  (d).  (e)(2),  (e)(3).  and 
(f)  of  this  section,  or 

(2)  Monitor  steam  generating  unit 
operating  conditions  and  predict 
nitrogen  oxides  emission  rates  as 
specified  in  a  plan  submitted  pursuant 
toS6a49b(c]. 

(h)  The  owner  or  operator  of  an 
affected  facility  which  is  subject  to  the 
nitrogen  oxides  standards  of 
§  eo.44b(aJ(4)  is  not  required  to  install  or 
operate  a  continuous  monitoring  system 
to  measure  nitrogen  oxides  emissions. 
(Approved  by  the  Office  of  Msnagmicnt  and 
Budget  under  control  auml>er  2060-0072) 

56a49b    RaporUngandraeonlwapina 
raquirmnants. 

(a)  The  owner  or  operator  of  each 
affected  facility  shall  sabmit  notification 
of  the  date  of  initial  startup,  as  provided 
by  S  80.7.  This  notification  shall  indade: 

(1)  Identification  of  the  fuels  to  be 
combusted  in  the  affected  facility,  and 

(2)  The  design  beat  input  capacity 
and.  if  applicable,  a  copy  of  any 
Federally  enforceable  requirement 
which  limits  the  annual  capacity  factor 
for  any  fad  or  mixture  of  iiieb  listed  in 
S  80.43b.  or  for  any  fuel  or  mixture  of 
fuels  listed  in  |  ao.44b. 

(3)  (Reserved] 

(4)  [Reserved] 

(b)  For  facilities  sul^ect  to  die 
particulate  matter  and  nitragen  oxides 
emission  limits  under  §  60.43b  and 

§  G0.44b.  the  performance  test  date  from 
the  initial  pprforaianoe  test  and  the 
performance  evaluation  of  Ae 
continuous  anissioa  amutors  (using  the 
applicable  perfcmnaacespec^Beatians  in 
Appendix  B}  shall  be  submitted  to  the 
AdmniistFator  by  the  owner  or  operator 
of  the  affected  faculty. 

(c)  Tbe  owner  or  t^Mrator  of  each 
affected  facility  so^ect  to  the  oiteogen 
oxides  stendard  of  8a44b  who  seeks  to 


demonstrate  compliance  with  those 
stendards  diroo^  tite  racmitoring  of 
steam  generating  unit  operating 
conditions  pursuant  to  the  provisions  of 
S  80.48b(gK2).8hall  submit  to  the 
Adminstrator  for  approval  a  plan  which 
identifies  the  operating  conditions  to  be 
monitored  under  fi  60.48b(g)(2)  and  the 
records  to  be  mainteined  under 
§  60.49b(j).  This  plan  shall  be  submitted 
to  the  Administrator  for  approval  within 
380  days  of  the  initial  startup  of  the 
affected  facility.  The  plan  shall: 

(1)  Identify  the  specific  operating 
conditions  to  be  monitored  and  the 
relationship  between  these  operating 
conditions  and  nitrogen  oxides  emission 
rates  (i.e.,  nanograms  per  joule  or 
pounds  per  million  Btu  heat  input). 
Steam  generating  unit  operating 
conditions  include,  but  are  not  limited 
to.  degree  of  staged  combustion  (i.e.,  the 
ratio  of  primary  air  to  secondary  and/or 
tertiary  air)  and  the  level  of  excess  air 
(i.e..  flue  gas  oxygen  level); 

(2)  Include  the  data  and  information 
which  the  owner  or  operator  used  to 
identify  the  relationship  between 
nitrogen  oxides  emission  rates  and  these 
operating  conditions: 

(3)  Identify  how  these  operating 
conditions,  including  steam  generating 
unit  load,  will  be  monitored  under 

§  6a48b(g)  on  an  hourly  basis  by  the 
owner  or  operator  during  the  period  of 
operation  of  the  affiected  facilify;  the 
qualify  assurance  procedures  or 
practices  that  will  be  employed  to 
ensure  that  the  data  generated  by 
monitoring  these  operating  conditions 
will  be  representative  and  accurate:  and 
the  type  and  format  of  the  records  of 
these  operating  conditions,  including 
steam  generating  unit  load,  that  will  be 
maintained  by  the  owner  or  operator 
under  {  80.49b(j).  If  the  plan  is  approved, 
the  owner  or  operator  shall  maintain 
records  of  predicted  nitrogen  oxide 
emission  rates  and  the  monitored 
operating  conditions,  including  steam 
generating  unit  load,  identified  in  the 
plan. 

(d)  The  owner  or  operator  of  an 
affected  facilify  shall  record  and 
maintain  reooitls  of  the  amounts  of  all 
fuels  fired  during  each  day  and  calculate 
the  annual  capacify  factor  for  coal.  oil. 
natural  gas.  wood,  and  nnmicipal-type 
solid  waste  for  eadi  calendar  quarter. 

(e)  ForafEectedfacilities^wlueh  lire 
residual  oil  having  a  nitrogen  content  of 
0.3  we^t  percent  or  less;  have  heat 
input  capacities  of  73  MW  (250  million 
Btu/hoar)  or  less;  and  monitor  nitrogen 
oxides  onissions  or  steam  generating 
unit  operating  conditieas  porsaant  to 

i  S0.48b(g).  ^-ownerAr  operator  shall 
maintain  records  of  the  mtaogen  content 
of  the  tul  fired  n  the  affected  tmAity 


and  calculate  the  average  fiiel  nitrogen 
content  on  a  per  calendar  quarter  basis. 
The  nitrogen  content  shall  be 
determined  using  ASTM  Method  D3431- 
80,  Test  Method  for  Trace  Nitrogen  in 
Liquid  Petroleum  Hydrocarbons 
(incorporated  by  reference — see  {  60.17). 
or  fuel  specification  data  obtained  from 
fuel  suppliers.  If  residual  oil  blends  are 
being  fired,  fuel  nitrogen  specifications 
may  be  prorated  based  on  the  ratio  of 
residual  oils  of  different  nitrogen 
content  in  the  fuel  blend. 

(f)  For  facilities  subject  to  the  opacity 
standard  under  §  60.43b.  the  owner  or 
operator  shall  maintain  records  of 
opacify. 

(g)  For  facilities  subject  to  nitrogen 
oxides  stendards  under  S  60.44b.  the 
owner  or  operator  shall  maintain 
records  of  the  following  information  for 
each  steam  generating  unit  operating 
day: 

(1)  Calendar  date. 

(2)  The  average  hourly  nitrogen  oxides 
emission  rates  (nanograms  per  joule  or 
pounds  per  million  Btu  heat  input) 
measured  or  predicted. 

(3)  The  3D-day  average  nitrogen 
oxides  emission  rates  (nanograms  per 
joule  or  lb/million  Btu  heat  input) 
calculated  at  the  end  of  each  steam 
generating  unit  operating  day  from  the 
measured  or  predicted  hourly  nitrogen 
oxide  emission  rates  for  the  preceding 
30  steam  genraating  unit  operating  days. 

(4)  Identification  of  the  steam 
generating  unit  operating  days  when  the 
calculated  30-day  average  nitrogen 
oxides  emission  rates  are  in  excess  of 
the  nibtjgen  oxides  emissions  standards 
under  9  60.44b.  with  the  reasons  for  such 
excess  emissions  aa  well  as  a 

description  of  corrective  actions  taken.  . 

(5)  Identification  of  the  steam 
generating  unit  ofierating  days  for  which 
poHutant  data  havenot  been  obtained, 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taken. 

(6)  Identification  of  the  times  when 
emission  data  have  been  excluded  from 
the  calculation  of  average  emission 
rates  and  the  reasons  for  excluding  data. 

(7)  Identification  of  "F"  factor  used  for 
calculations,  method  of  determination, 
and  type  of  fuel  combusted. 

(8)  Identification  of  the  times  when 
the  pcriUitantoonoentration  exceeded 
full  span  of  the  continuous  monitoring 
system. 

(9)  Description  of  any  modifications  to 
the  continuous  monitoring  system  which 
could  affect  the  ability  of  the  continuous 
monitoring  sjrstem  to  comply  with 
Performance  Specifications  2  or  3. 

(h)  The  owner  or  operator  of  any 
affected  fiacilify  in  any  category  listed 


I 

42794      Federal  Register  /  Vol.  51.  No.  227  /  Tuesday,  November  25.  1986  /  Rules  and  Regulations 


below  in  paragraphs  (h)(1)  and  (h)(2)  of 
this  section  is  required  to  submit  excess 
emission  reports  for  any  calendar 
quarter  during  which  there  are  excess 
emissions  from  the  affected  facility.  If 
there  are  no  excess  emissions  during  the 
calendar  quarter,  the  owner  or  operator 
shall  submit  a  report  semiannually 
stating  that  no  excess  emissions 
occurred  during  the  semiannual 
reporting  period. 

(1)  Any  affected  facility  subject  to  the 
opacity  standards  under  §  60.43b(e)  or 
to  the  operating  parameter  monitoring 
requirements  under  §  60.13(i)(l). 

(2)  Any  affected  facility  which  is 
subject  to  the  nitrogen  oxides  standard 
of  S  60.44b;  Tires  natural  gas.  distillate 
oil.  or  residual  oil  with  a  nitrogen 
content  of  0.3  percent  or  less;  and  has  a 
heat  input  capacity  of  73  MW  (250 
million  Btu/hour)  or  less,  and  is  required 
to  monitor  nitrogen  oxides  emissions  on 
a  continuous  basis  pursuant  to 

§  60.48b(g)(l)  or  steam  generating  unit 
operating  conditions  pursuant  to 
S  60.4«b(g)(2). 

(3)  For  the  purpose  of  S  60.43b.  excess 
emissions  are  deHned  as  all  O-minute 
periods  during  which  the  average 
opacity  exceeds  the  opacity  standards 
under  §  60.43b(f)- 

(4)  For  purposes  of  §  60.48b(g)(l). 
excess  emissions  are  deflned  as  any 
calculated  30-day  rolling  average 
nitrogen  oxides  emission  rate,  as 
determined  pursuant  to  §  60.46b(e). 
which  exceeds  the  applicable  emission 
limits  in  S  60.44b. 

(i)  The  owner  or  operator  of  any 
affected  facility  subject  to  the 
continuous  monitoring  requirements  for 
nitrogen  oxides  pursuant  to  S  60.48(b) 
shall  submit  a  quarterly  report 
containing  the  information  recorded 
pursuant  to  paragraph  (b)  of  this  section. 

(j)  (Reserved) 

(k)  [Reserved] 

(I)  [Reserved] 

(m)  All  records  required  under  this 
section  shall  be  maintained  by  the 
owner  or  operator  of  the  affected  facility 
for  a  period  of  2  years  following  the  date 
of  such  record. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0072) 

3.  Section  60.17  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(10) 
and  adding  paragraph  (a)(47),  as 
follows: 

S  60.17    Incorporation  by  reference. 

•         *         •         *         * 

(a)  *  •  * 

(1)  ASTM  D388-77.  Standard 
Specification  for  Classification  of  Coals 
by  Rank,  incorporation  by  reference 


(IBR)  approved  for  §§  60.41(f),  60.45(f)(4) 
(i),  (ii).  (vi),  60.41a,  60.251  (b),  (c),  60.41b. 

***** 

(10)  ASTM  D39&-78,  Standard 
Specification  for  Fuel  Oils.  IBR 
approved  for  §§  60.111(b).  60.111a(b), 
60.41b. 

***** 

(47)  ASTM  D3431-80,  Standard  Test 
Method  for  Trace  Nitrogen  in  Liquid 
Petroleum  Hydrocarbons 
(microcoulometric  method).  IBR 
approved  for  §  60.49(e). 

[FR  Doc.  86-25585  Filed  11-24-86;  8:45  am] 

BILUNG  CODE  CSCO-SO-M 


40  CFR  Part  60 
(AD-FRL-3109-1] 


Standards  of  Performance  for  New 
Stationary  Sources;  Industrial- 
Commercial-lnstitutional  Steam 
Generating  Units 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  action  amends  the 
priority  list  for  regulation  under  section 
111  of  the  Clean  Air  Act  by  expanding 
the  source  category  of  industrial  fossil 
fuel-fired  steam  generators  to  cover  all 
steam  generators,  including  both  fossil 
and  nonfossil  fuel-flred  steam 
generators,  as  well  as  steam  generators 
used  in  industrial,  commercial,  and 
institutional  applications.  This 
amendment  is  based  on  the 
Administrator's  determination  that 
industrial-commercial-institutional 
steam  generating  units  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  intended 
effect  of  this  action  is  to  include 
nonfossil  fuel-fired  and  commercial/ 
institutional  steam  generatingunits  in 
the  source  category  for  which  standards 
of  performance  are  beingpublished 
elsewhere  in  today's  Federal  Register. 
DATE:  Effective  November  25. 1986. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  theactions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act. 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  The  background 
information  documents  may  be  obtained 


from  the  U.S.  EPA  Library  {MD-35). 
Research  Triangle  Park,  North  Carolina 
27711,  (919)  541-2777. 

Docket  number  A-7&^2  is  available 
for  public  inspection  between  8:00  a.m. 
and  4:00  p.m.  Monday  through  Friday  at 
EPA's  Central  Docket  Section  (LE-131). 
West  Tower  Lobby.  Gallery  1. 401  M 
Street.  SW..  Washington.  DC. 

See  "SUPPLEMENTARY  INFORMATION" 

for  further  details. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Porter  or  Mr.  Walter 
Stevenson,  Standards  Development 
Branch.  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  (919)  541-5578. 

SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  establishes  a  program 
under  section  111  to  develop  standards 
of  performance  for  new  sources  within 
categories  of  stationary  sources  which 
the  Administrator  determines  may 
contribute  significantly  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  Such 
source  categories  are  referred  to  as 
"significant  contributors."  Section  111(f) 
of  the  Clean  Air  Act,  actded  by  the  1977 
Clean  Air  Act  Amendments,  requires 
that  the  Administrator  publish  a  list  of 
categories  of  major  stationary  sources 
which  are  significant  contributors  and 
for  which  standards  of  performance  for 
new  sources  are  to  be  promulgated. 

This  list,  which  identifies  major 
source  categories  in  order  of  priority  for 
development  of  regulations,  was 
proposed  in  the  Federal  Register  on 
August  31, 1978,  and  promulgated  on 
August  21, 1979  (40  CFR  60.16. 44  FR 
49222).  Of  the  59  source  categories  on 
the  list,  the  category  "Industrial  Fossil 
Fuel-Fired  Steam  Generators:  Industrial 
Boilers"  is  listed  as  number  11. 

Today's  action  amends  the  priority  list 
by  revising  the  title  of  this  source 
category  to  "Industrial-Commercial- 
Institutional  Steam  Generating  Units." 
This  change  deletes  the  references  to  the 
type  of  fuel  combusted,  to  the  distinction 
between  steam  generating  unit 
application,  and  to  the  type  of  steam 
generator. 

As  amended,  this  source  category 
includes  any  device  or  system  which 
combusts  fuel  which  results  in  the 
production  of  steam  (or  hot  water), 
including  incinerators  with  heat 
recovery,  combined  cycle  steam 
generators,  cogeneratioo  systems  and 
small  electric  utility  steam  generating 
units.  All  of  these  types  of  steam 
generators  exhibit  emission 
characteristics  which  are  similar  in 
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quantUy  and  type.  Furthermore,  the 
emission  control  devices  which  have 
been  found  to  be  effective  Od  steam 
generating  units  are  also  effective  in 
reducing  emissions  from  other  types  of 
steam  generators.  Therefore,  the  scope 
of  the  source  category  is  expanded  to 
include  all  types  of  steam  ^nerating 
units  except  Oiose  covered  under 
Subpart  Da. 

Public  Partidpatioii 

This  amendment  to  the  priority  list 
was  proposed  in  the  Federal  Register  on 
June  19. 1984  (49  PR  25156).  Public 
conunents  were  solicited  at  the  time  of 
proposal.  Notice  of  a  public  hearing  was 
also  given  to  provide  interested  persons 
the  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standard.  No  requests  to 
present  oral  testimony  were  received. 

The  public  comment  period  was  from 
June  19, 1984  to  September  17. 1984.  Two 
comment  letters  were  received  and  were 
given  consideration. 

Significant  Comments  and  Changes  to 
the  Proposed  Standard 

Twocommenters  requested  that 
steam  generating  units  with  heat  input 
capacities  less  than  73  MW  (250  million 
Btu/hour)  be  delisted  from  the  new 
category  of  "Industrial-Commercial- 
Institutional  Steam  Generating  Units." 
The  commenters  indicated  that  the 
reasons  for  their  request  are:  (1)  That 
steam  generating  units  under  73  MW 
(250  million  Btu/hour)  heat  input 
capacity  are  not  significant  air  pollution 
sources;  and  (2)  that  these  units  are 
already  adequately  r^ulated  by  State 
regulations  and  other  requirements  of 
the  Clean  Air  Act. 

The  Administrator  has  determined 
that  fossil  and  nonfossil  fuel-Hred 
industrial,  commercial,  and  Institutional 
steam  gmerating  units  should  be 
classified  together  as  oile  source 
category  for  the  purpose  of  the  priority 
listing.  These  steam  generating  units 
emit  similar  pollutants,  fire  the  same 
fuels,  and  may  employ  the  same 
emission  control  techniques.  Their 
impacts  on  human  health  are  similar 
and  the  Administrator  has  determined, 
pursuant  to  the  provisions  of  section 
111(b)(1)(A).  that  the  inclusion  of 
industrial,  commercial,  and  institutional 
steam  generating  units  in  one  source 
category  is  warranted. 

The  industrial-conunercial- 
institutional  source  category  is  a 
significant  contributor  and  an 
appropriate  source  category  for 
regulation.  There  is  no  requirement  that 
each  subcategory  of  a  listed  category  or 
each  individual  source  also  be 
significant  contributors.  For  this  reason. 


the  request  that  fossil  and  nonfossil  fuel- 
fired  steam  generating  units  wiHi  heat 
input  capacities  less  than  73  MW  (250 
million  Btu/hour)  be  deKsted  from  the 
source  category  of  industrial- 
commercial-instituticmal  steam 
generating  units  is  denied. 

Background  Information  Document 

The  background  information 
documents  (BID)  for  the  promulgated 
standards  under  Subpart  Db  that 
contain  background  information  related 
to  this  action  may  be  obtained  from  the 
U.S.  EPA  Ubrary  (MD-35).  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)541-2777.  Please 
refer  to  EPA-450/3-82-006a  "Fossil 
Fuel-Fired  Industrial  Boilers — 
Background  Information  Volume  1: 
Chapters  1-9".  EPA-450/3-82-006b 
"Fossil  Fuel-Fired  Industrial  Boilers- 
Background  Information  Voiiune  2: 
Appendices,  EPA-450/3-82-007 
"Nonfossil  Fuel-Fired  Industrial 
Boilers — ^Background  Information."  and 
EPA-450/3-86-003  "Fossil  and  Nonfossil 
Fuel-Fired  Industrial  Boilers- 
Background  Information  for 
Promulgated  PM  and  NO,  Standards." 
The  BID  Volumes  1  and  2  contain 
technical  and  source  emission  data,  as 
well  as  analyses  of  regulatory 
alternatives  and  economic  and 
environmental  impacts.  The  BID  for  the 
promulgated  standards  contains  a 
summary  of  all  the  public  comments 
made  on  the  proposed  Subpart  Db 
standards  and  includes  a  summary  of 
public  comments  received  concerning 
this  action,  and  the  final  Environmental 
Impact  Statement,  which  summarizes 
the  impacts  of  the  Subpart  Db 
standards. 

Docket  A  docket  number  A-79-02. 
contains  supporting  information 
considered  in  development  of  standards 
of  performance  for  steam  generating 
units.  The  docket  is  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  at  EPA's 
Central  Docket  Section  (LE-131).  West 
Tower  Lobby.  Gallery  1. 401  M  Street. 
SW..  Washington.  DC.  A  reasonable  fee 
may  be  charged  for  copying. 

Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  statement  of  basis  and 


purpose  of  the  proposed  and 
promulgated  standards  and  responses  to 
significant  comments,  the  contents  of 
the  docket,  except  for  interagency 
review  materials,  will  serve  as  the 
record  in  case  of  judicial  review 
[Section  307(d)(7)(A)].  This  docket 
contains  supporting  information  used  in 
developing  the  40  CFR  Part  60  Subpart 
Db  standards. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
promulgated  under  section  111(b)  of  the 
Act.  Because  this  action  does  not 
promulgate  a  new  source  performance 
standard,  an  economic  impact 
assessment  was  not  prepared. 

There  are  no  information  collection 
requirements  associated  with  this 
amemdment  to  the  priority  list. 

Under  Executive  Order  12291.  the 
Administrator  is  required  to  judge 
whether  a  regulation  is  a  "major  rule" 
and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis  (RIA).  This  amendment  would 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  Section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  "major  rule."  This  action  has  been 
submitted  to  OMB  for  review  under 
Executive  Order  12291. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  action 
imposes  no  adverse  economic  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference. 

Dated:  October  31, 1988.  ^ 

Lee  M.  Thomas. 

Administrator.  '  ' 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411  and  7eoi(a). 
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2.  40  CFR  JPwtfia  Sabpart  A.  §fiai6  is 
■mwifllfid  by  renaing  item  11  at  foUowK 

seats   MofltyVrt. 

•        *        •        •        • 

11.  Indttttrial-Commercial-lnstitutional  Steam 
Generaling  Units. 

(FR  Doc  «-2S5M  Filed  11-24-M;  8:45  am] 
muMa  cooc  «««»-ao-M 

40cniPart60 

[AIVmL-91«»41 

standards  ol 


forNaw 

FaaaHFuaH^rad 
Staam  GwMratiiif  UniU 

AOENCV:  Environmental  Protecticm 
Agency  (EPA). 
ACTWN:  Final  rule. 

SUMMinr:  Standardi  of  pedatmmce 
limiting  aiirogBn  oxidet  (NOJ  emisnom 
from  ttema  generating  units  firing 
mixtures  of  natoral  gas  and  wood  were 
pronmlgatod  voder  Subpart  D  of  40  CFR 
Part  «0  in  tbe  Fadaial  Ragiatar  on 
NbveiBber  22, 1978  (41  FR  51397).  This 
•ctioB  amends  tbe  NO.  emissioa  limit 
for  steaai  generating  units  firing 
mixtnres  (^natural gas  and  «vood  to 
make  it  oonaisteat  with  the  NO. 
emission  limit  for  tins  same  fuel  mixtxu% 
under  Subpart  Ob  of  40  CFR  Part  60 
which  is  being  promulgated  in  a 
separate  document  in  today's  Fedacal 
Regialat.  The  amended  emission  limit  of 
129  agJl  (9.30  lb/million  Btu)  beat  input 
for  units  firing  mixtures  of  natural  gas 
and  wood  replaces  tbe  NO.  emission 
limit  of  86  ng/J  (G.20  lb/ million  Btu)  heat 
input  which  was  adopted  in  1976  (41  FR 
41397J.  The  amended  emission  limit 
applies  to  all  Subpart  D  steam 
generating  units  firing  mixtures  of 
natural  gas  and  wood  that  commenced 
construction  after  August  17, 1971. 
BFrccnvE  date:  November  25, 1986. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  die 
U.  S.  Court  of  Appeals  for  the  District  of 
Columbia  Circnit  within  00  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act. 
the  requirements  that  are  the  subfect  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

addresses:  Back^ound  information 
documents  may  be  obtained  from  the 
U.S.  EPA  library  (MI>-35).  Research 
Triangle  Park,  North  Carolina  27711, 
(919)  541-2777. 


Docket  number  A-79-02  is  available 
for  public  infection  between  6:00  ajn. 
and  4:00  pjn.  Monday  throogh  Friday  at 
EPA's  Central  Docket  Section  (LE-131). 
West  Tower  Lobbj.  Gallery  1. 401  M 
Street,  SW..  Waakin^on.  DC  2046a 

See  "suppLEMatTAinr  iwronnATioii" 
for  further  details; 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Porter  o»  Mr.  Walter 
Sterenson.  Standards  Development 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13),  U.  S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  t919)  541-5578. 
StiPPlEMENTARY  IVFORMATIOM: 

The  Standards 

Under  40  CFR  Part  60  Subpart  D, 
particulate  matter,  NO.  and  sulfur 
dioxide  emission  limits  are  established 
for  fossil  fuel-fired  steam  generating 
units  having  heat  input  capacities 
greater  than  73  MW  (250  million  6tu7 
hour)  that  commenced  construction  after 
August  17, 1971.  The  standards  under 
Subpart  D  apply  to  units  firing  fossil  fuel 
alone  or  firing  mixtures  of  fossil  fuel  and 
wood.  Today's  action  would  amend  the 
NO.  emission  standard  for  units  Cring 
mixtures  of  natural  gas  and  wood  Prior 
to  today's  amendment  NO.  emissions 
from  steam  generating  units  firing 
mixtures  of  natural  gas  and  wood  were 
limited  to  86  ng/J  (0.20  lb/million  Btu) 
heat  input  S'mce  promulgation  of  40  CFR 
Part  80  Subpart  D  in  1976  (41  FR  51397), 
a  number  of  steam  generating  units 
firing  mixtures  of  natural  gas  and  wood 
have  been  constructed.  Results  from 
extensive  emission  tests  indicate  a  NO. 
emission  limit  of  86  ng/J  (0.20  lb/million 
Btu)  heat  input  is  not  achievable  on  a 
continuous  basis  for  units  firing 
mixtures  of  natural  gas  and  wood 

Therefore,  this  action  amends  the  NO. 
standard  for  steam  generating  units 
subject  to  40  CFR  Part  60  Su^rt  D. 
which  fire  mixtuies  of  natural  gas  and 
wood  to  129  ng/J  (0.30  lb /million  Btu) 
heat  input  The  technical  database 
supporting  this  emission  limit  is 
discussed  in  40  CFR  Part  60  Subpart  Db 
(which  is  being  promulgated  in  a 
separate  document  in  today's  Federal 
Register). 

This  amendment  applies  to  all  steam 
generating  units  firing  mixtures  of 
natural  gas  and  wood  that  are  larger 
than  73  MW  (250  million  Btu/hour)  heat 
input  capacity  and  that  commenced 
construction  after  August  17. 1971. 
Without  such  a  change,  natural  gas-  and 
wood-fired  steam  generating  units 
constructed  after  June  19, 1984  would  be 
subject  to  a  129  og/)  (030  Ib/milhon  Btu) 
heat  input  NO.  emission  Umit  under  40 


CFR  Part  60  Sobpart  Ob,  while  older 
units  abstracted  between  August  17. 
1971  and  |une  19. 1904  (Subpart  D) 
would  be  subfect  to  a  more  restrictive 
NO.  emission  bmit  of «  ng/f  (0.20  lb/ 
milliaa  Btn)  heat  input.  The  amended 
NO,  stuidard  being  pmraulgated  today 
corrects  that  inconsistency. 

Environmental,  Energy,  and  F.conomic 
Impacts 

The  environmental,  energy,  and 
economic  impacts  associated  with  the 
promulgated  standard  are  discussed  in 
the  preamble  to  Subpart  Db  (standards 
of  performance  for  industrial- 
commercial-institntional  steam 
generating  units)  which  is  printed 
separately  in  today's  Federal  Register. 

Public  Participation 

TTiis  amendment  to  Subpart  D  was 
proposed  and  pid)lished  in  the  Federal 
Re^ster  on  December  2, 1985  (50  FR 
49422).  Public  comments  were  solicited 
at  the  time  of  proposal.  Notice  of  a 
public  bearing  was  also  given  to  provide 
interested  persons  the  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standard  No  requests  to  present  oral 
testimony  were  received. 

The  pid)lic  comaient  period  was  from 
December  2. 1985  to  February  1&,  19B& 
Four  conunent  letters  were  received  and 
were  given  consideration. 

Sigrafkant  Comments  and  Changes  to 
the  Proposed  Standard 

Comments  on  tbe  proposed  standard 
were  received  from  industry  and 
inchistrial  trade  assodations.  All  of  the 
comments  endorsed  the  adaption  of  the 
proposed  amendment  Consequently,  the 
NO.  emission  hmit  baiog  amended 
today  is  the  same  as  (he  proposed 
amendment  [129  ng/i  (0l30  Ib/miilioo 
Btu]  heat  input]  for  aiEFected  facilities 
firing  mixtures  of  oataral  gas  sikI  wood. 

Background  Information  Document 
The  background  infoanation  docoments 
(BID)  for  the  promnJ^ted  standards 
under  Subpart  Db  that  contain 
background  informadon  related  to  this 
action  may  be  obtained  from  the  \iJ&, 
EPA  Library  (MD^35).  Research  Triangle 
Park,  North  Carolina  Z7711.  telephone 
number  (919)  541-2777.  Please  refer  to 
EPA--450/3-82-006a  'Foaad  Fuel-Fired 
Industrial  Boilers — fiack^iiMnid 
Information  Vohmw  l:)Gbapters  1-9." 
EPA-450/3-82-anb  "Fossil  Fuel-Fired 
Industrial  Boilers — Background 
Information  Vohune  i:  Appendices." 
EPA--4S0/3-B2-007  "Nonfossil  ftel-Fired 
Industrial  Boilers — Background 
Information."  and  EPA-450/3-a6-O03 
"Fossd  and  Nonfosail  Fuel-Fired 
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Industrial  Boilers — Background 
Information  for  Promulgated  PM  and 
NO,  Standards."  The  BID  Volumes  1 
and  2  contain  technical  and  source 
emission  data,  and  analyses  of 
regulatory  alternatives  and  economic 
and  environmental  impacts.  The  BID  for 
the  promulgated  standards  contains  a 
summary  of  all  the  public  comments 
made  on  the  proposed  Subpart  Db 
standards  and  includes  a  summary  of 
public  comments  received  concerning 
this  action,  and  the  final  Environmental 
,  Impact  Statement,  which  summarizes 
the  impacts  of  the  standards. 

Docket.  A  docket,  number  A-79-02, 
contains  supporting  information 
considered  in  development  of  the 
Subpart  Db  promulgated  standards  and 
includes  a  review  of  data  pertaining  to 
the  proposed  amendment  that  were  not 
available  in  1976  when  40  CFR  Part  60 
Subpart  D  was  adopted.  The  docket  is 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section 
(LE-131),  West  Tower  Lobby.  Gallery  1, 
401  M  Street,  SW.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  statement  of  basis  and 
purpose  of  the  proposed  and 
promulgated  standards  and  responses  to 
significant  comments,  the  contents  of 
the  docket,  except  for  interagency 
review  materials,  will  serve  as  the 
record  in  case  of  judicial  review 
(Section  307(d){7)(A)].  A  discussion  of 
the  technical  database  supporting  the 
proposed  amendment  to  40  CFR  Part  60 


Subpart  D  can  be  reviewed  in  Docket 
No.  A-79-02.  This  docket  contains 
supporting  information  used  in 
developing  the  40  CFR  Part  60  Subpart 
Db  standards  and  includes  a  review  of 
data  that  were  not  available  in  1976 
when  40  CFR  Part  60  Subpart  D  was 
adopted. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  the 
promulgation  or  substantial  revision  of 
any  new  source  standard  of 
performance  promulgated  under  Section 
111(b)  of  the  Act.  Because  this  revision 
is  not  substantial,  an  economic  impact 
assessment  was  not  prepared.  However, 
an  economic  assessment  was  previously 
prepared  for  40  CFR  Part  60  Subpart  D 
which  considered  other  regulatory 
alternatives.  All  aspects  of  the 
assessment  were  considered  in  the 
formulation  of  the  40  CFR  Part  60 
Subpart  D  standards  to  ensure  that  cost 
was  carefully  considered  in  determining 
the  best  demonstrated  technology. 
Under  this  action  the  best  demonstrated 
technology  remains  the  same;  therefore, 
there  is  no  additional  economic  impact. 
The  economic  impact  assessment  is 
included  in  the  BID  for  the  proposed  40 
CFR  Part  60  Subpart  D  standards. 

There  are  no  information  collection 
requirements  associated  with  this 
amendment  to  40  CFR  Part  60  Subpart  D. 
Information  collection  requirements 
associated  with  40  CFR  Part  60  Subpart 
D  have  previously  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  and  were  assigned 
OMB  control  number  2060-0026. 

Under  Executive  Order  12291,  the 
Administrator  is  required  to  judge 
whether  a  regulation  is  a  "major  rule" 
and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis  (RIA).  This  amendment  would 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  Section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  "major  rule."  This  action  has  been 


submitted  to  OMB  for  review  under 
Executive  Order  12291. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  action 
imposes  no  adverse  economic  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference. 

Dated:  October  31. 1986. 
Lee  M.  Thomas, 
Administrator. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411  and  7eoi(a). 

2.  40  CFR  Part  60,  S  60.44  is  amended 
by  revising  paragraphs  (a)(1)  and  (a)(2) 
as  follows: 

§60.44    Standards  for  nitrogm  oxides. 

(a)  *  *  * 

(1)  86  nanograms  per  joule  heat  input 
(0.20  lb  per  million  Btu)  derived  from 
gaseous  fossil  fuel. 

(2)  129  nanograms  per  joule  heat  input 
(0.30  lb  per  million  Btu)  derived  from 
liquid  fossU  fuel,  liquid  fossil  fuel  and 
wood  residue,  or  gaseous  fossil  fuel  and 
wood  residue. 


(PR  Doc.  86-25587  Filed  11-24-86;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

(AD-fm.-3M3-1] 

Standards  of  Performance  for  New 
Stationary  Sources— Magnetic  Tape 
Manufacturing  Industry;  Withdrawal  of 
Proposed  Rule  for  Solvent  Storage 
Tanks 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  Proposed  Rule 
for  Solvent  Storage  Tanks. 

summary:  On  January  22, 1986,  EPA 
proposed  new  source  performance 
standards  (NSPS)  limiting  atmospheric 
emissions  of  volatile  organic  compounds 
(VOC's)  from  magnetic  tape 
manufacturing  facilities  (51  PR  2996). 
Comments  were  received  on  the  cost  to 
comply  with  the  proposed  standard  for 
solvent  storage  tanks.  The  Agency  has 
reviewed  these  comments,  prepared  a 
revised  cost  analysis,  and  concluded 
that  no  cost-effective  control  options 
beyond  existing  practice  are  available 
for  solvent  storage  tanks  at  magnetic 
tape  facilities.  Today's  notice,  therefore, 
withdraws  the  proposed  rule  for  solvent 
storage  tanks  at  magnetic  tape 
manufacturing  facilities. 

ADDRESSES:  Docket.  Information  used 
by  EPA  in  the  determination  to  rescind 
the  proposed  storage  tank  NSPS  is 
contained  in  Docket  No.  A-82-45,  which 
is  available  for  public  inspection 
between  8:00  a.m.  and  4:00  p.m.  Monday 
through  Friday,  at  EPA's  Central  Docket 
Section  (A-130),  West  Tower  Lobby, 
Gallery  1.  Waterside  Mall,  401  M  Street 
SW.,  V>^ashington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT 

For  further  information  on  the  policy 
aspects  of  this  announcement,  contact 
Cynthia  Dowd-Monroe  (telephone 
number  [919]  541-5578);  for  information 
on  the  technical  aspects,  contact  Jim 
Berry  (telephone  number  [919]  (541- 
5605).  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  22. 1986,  pursuant  to 
section  111  of  the  Clean  Air  Act  as 
amended.  EPA  proposed  standards  of 
performance  to  limit  VOC  emissions 
from  new  solvent  storage  tanks  at 
magnetic  tape  manufacturing  facilities 


(51  FR  2996).  The  proposed  regulation 
required  the  instaDation  and  use  of 
pressure  relief  valves  set  at  103 
kilopascals  (kPa)  on  each  tank  for  which 
construction  began  on  or  after  January 
22, 1986  (the  date  of  proposal).  Volume  I 
of  the  background  information  document 
(BID)  contains  an  analysis  of  the  control 
options  for  VOC  emissions  from  solvent 
storage  tanks  less  than  75  cubic  meters 
(m^)  in  capacity  located  at  magnetic 
tape  plants.  (Tanks  larger  than  75  m' 
were  excluded  from  consideration 
because  they  would  be  covered  under 
the  proposed  NSP8  for  volatile  organic 
liquid  storage  vessels.)  Three  control 
options  were  considered  in  the  analysis 
presented  in  the  KD:  (1)  Carbon 
adsorbers,  (2)  pressure  relief  valves  set 
at  103  kPa,  and  (3)  conservation  vents 
set  at  17.2  kPa.  The  analysis  concluded 
that  both  pressure  relief  valves  and 
conservation  vents  were  cost-effective 
means  of  controlling  emissions  and  that 
the  highest  level  of  control  (carbon 
adsorbers)  was  not  cost  effective 
(average  cost  effectiveness  of  $7,100/ 
megagram  [Mg]).  Pressure  relief  valves 
achieve  a  higher  level  of  control  than 
conservation  vents;  therefore,  they  were 
the  basis  of  the  proposed  standard. 

Implicit  in  the  requirement  for 
pressure  relief  valves  set  at  103  kPa  is 
that  the  tank  would  be  a  pressure  vessel 
built  in  accordance  with  American 
Society  of  Mechanical  Engineers 
(ASME)  codes.  The  baseline  case  (i.e., 
the  type  tank  that  would  be  installed  in 
the  absence  of  an  NSPS)  is  a  tank 
operated  at  atmo^heric  pressure.  To 
compare  the  costs  of  ASME  pressure 
vessels  and  atmospheric  tanks.  EPA 
gathered  data  for  both  ASME  pressure 
vessels  and  tanks  built  to  American 
Petroleum  Institute  (API)  specification 
12F.  The  data  indicated  that  there  was 
no  significant  cost  difference  between 
ASME  pressure  vessels  and  tanks  built 
to  the  specifications  of  API  12F.  On  the 
basis  that  no  additional  cost  would  be 
incurred  to  obtain  the  higher  level  of 
control  achieved  by  pressure  vessels 
equipped  with  pressure  relief  valves,  the 
proposed  standard  required  the 
installation  and  use  of  pressure  relief 
valves. 

On  March  11, 1986,  a  public  hearing 
was  held  to  allow  oral  comments  on  all 
aspects  of  the  proposed  standard.  At 
this  hearing  and  in  subsequent  written 
comments.  Industry  representatives 
stated  that  an  inappropriate  baseline 
was  selected  for  comparison  to  the 
various  control  options  and  that  the  cost 
of  necessary  ancillary  equipment  was 
not  included  in  the  cost  analysis. 
According  to  the  commenters,  these 
factors  would  increase  the  cost 
difference  between  baseline  and  the 


proposed  standard,  resulting  in 
increased  cost-e^ectiveness  values. 

IL  Comments 

The  commenters  stated  that  instead  of 
the  vertical,  atmospheric  tank  designed 
to  meet  API  standard  12F  proposed  as 
baseline  in  the  BID,  the  baseline  should 
be  a  horizontal  atmospheric  tank 
designed  to  meet  Underwriters 
Laboratories  (UL)  specification  No.  142 
or  No.  58.  The  commenters  stated  that  if 
an  API  12F  tank  were  installed  at  a 
manufacturing  facility,  the  facility  would 
not  be  in  compliance  with  Occupational 
Safety  and  Health  Administration 
(OSHA)  regulations  (29  CFR  1910.106) 
which  restrict  the  use  of  API  12F  tanks 
to  production  liquids  in  the  oil  industry. 
The  commenters  also  contended  that 
there  is  a  signiHcant  cost  differential 
between  tardcs  built  to  the  UL 
specifications  and  pressure  vessels  built 
to  ASME  specifications. 

Additionally,  commenters  made  the 
following  statements  about  EPA's  cost 
analysis: 

1.  The  EPA's  cost  analysis  was  based 
on  a  5-centimeter  (cm)  diameter 
pressure  relief  valve  which  would  not 
comply  with  the  emergency  venting 
requirements  of  OSHA  regulation  29 
CFR  1910.106.  A  more  expensive  15.2-cm 
diameter  pressure  relief  valve  would  be 
required: 

2.  More  complex  and  expensive 
equipment  to  measure  liquid  levels 
would  be  necessary  in  pressure  vessels; 
and 

3.  The  cost  estimate  for  pressure 
vessels  should  have  included  the  cost  of 
additional  land  area  to  comply  with  fire 
codes. 

IIL  Cost  Reevaluadon 

After  evaluating  these  comments,  the 
Agency  has  determined  that 
commenters  are  correct  in  noting  the 
conflict  between  the  baseline  case  in  the 
original  cost  analysis  and  OSHA 
requirements  and  in  asserting  that  a 
37-m'  pressure  vessel  would  require  a 
15.2-cm  diameter  pressure  relief  valve  to 
comply  with  OSHA  regulations,  that 
additional  costs  for  liquid  level 
measuring  gauges  would  be  incurred, 
and  that  additional  land  area  could  be 
required.  Therefore,  the  cost  analysis 
presented  in  the  BID  was  reevaluated. 
This  analysis  is  contained  in  Docket  No. 
A-82-45.  Item  IV-B-2. 

For  this  reevaluation,  EPA  attempted 
to  ascertain  the  baseline  tank  from  the 
types  of  tanks  already  in  use.  However, 
representatives  of  plants  that  EPA 
contacted  were  unable  to  cite  the  design 
speciHcations  of  their  tanks  because  the 
records  had  been  lost,  the  tanks  were 
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built  before  the  representative  joined  the 
company,  or  the  tanks  are  a  very  small 
concern  in  plant  construction,  etc. 
Atmospheric  tanks  designed  to  UL 
specification  No.  142  or  No.  53  or  API 
specification  650  are  technically  feasible 
for  baseline.  The  Agency  assumed  that 
the  baseline  tank  type  would  be  the 
design  that  meets  all  applicable  codes 
and  regulations  for  the  least  cost.  In 
recent  price  quotations  received  from 
several  vendors  and  commenters.  the 
price  of  a  37-m»  atmospheric  tank 
designed  to  UL  specifications  ranged 
from  $4,400  to  $5,200  and  averaged 
$4,800  while  the  price  of  the  same  size 
tank  designed  to  API  specification  650 
was  $11,300.  Considering  the  lower  cost 
for  UL  tanks,  it  seems  probable  that 
most  industry  representatives  would 
elect  to  use  tanks  constructed  to  UL 
specifications.  Therefore,  for  the 
purpose  of  this  reevaluation,  it  was  first 
assumed  that  the  baseline  tank  would 
be  constructed  to  UL  specifications. 

The  cost  estimates  received  for  a 
37-m'  pressure  vessel  equipped  with 
pressure  relief  valves  set  at  103  kPa 
designed  to  ASME  codes  raAged  from 
$13,700  to  $16,000  and  averaged  $14,800. 
The  difference  between  the  average 
capital  cost^f  a  UL  tank  and  that  of  a 
pressure  vessel  is  $ia000.  This  cost 
would  raise  the  cost-effectiveness  value 
of  controlling  emissions  with  pressure 
relief  valves  set  at  103  kPa  from  a  net 
credit  to  about  $8.400/Mg.  This  is  judged 
to  be  unreasonable  for  this  indus^. 

Because  of  the  uiicertaiitty  over 
whedier  a  UL  tank  or  an  API  650  tank  is 
the  correct  baseline.  EPA  also  examined 
whether  installation  of  a  pressure  vessel 
is  cost  effective  when  compared  to  an 
API  650  tank  as  baseline.  TTie  capital 
cost  differential  between  the  API  650 
cost  estimate  and  the  average  pressure 


vessel  cost  is  about  $3,500.  This  capital 
cost  results  in  a  cost-effectiveness  value 
of  about  $2,100/Mg  for  controlling 
emissions  with  pressure  relief  valves. 
This  also  is  judged  to  be  unreasonable 
for  this  industry.  Because  these  cost- 
effectiveness  values  are  unreasonable 
for  this  industry  for  all  cases  when  tank 
costs  alone  are  considered,  it  is  clear 
that  inclusion  of  costs  for  additional 
land  area  or  ancillary  equipment  would 
only  make  the  control  option  less  cost 
effective. 

IV.  Alternative  Control  Technology 

The  cost-effectiveness  values  in  the 
original  cost  analysis  presented  in  the 
BID  for  the  control  option  requiring 
installation  of  conservation  vents  were 
reasonable.  However,  that  analysis 
assumed  that  the  same  type  of  tank 
could  be  used  for  both  the  baseline  case 
and  the  conservation  vent  option  and 
that  the  only  expense  incurred  would  be 
for  the  vent  itself.  Since  that  time,  the 
Agency  has  determined  that  for  a 
pressure  setting  of  17.2  kPa.  an  API  620 
tank,  which  can  be  designed  for 
pressures  up  to  103  kPa.  must  be  used 
and  that  an  emergency  vent  must  also 
be  installed.  An  API  620  tank  would  be 
more  expensive  than  an  AH  650  tank 
because  the  higher  internal  pressures 
require  more  complex  construction  such 
as  dished  bottoms  and  tie-downs.  In 
addition,  costs  ior  this  control  option  are 
also  incurred  for  the  vent  itself  ($990) 
and  for  a  ^)-cm  diameter  emergency 
vent  ($2,100).  If.  as  an  estimate,  die  tank 
cost  is  assumed  to  be  equivalent  to  that 
of  an  API  650  tank  ($11,300).  die 
minimum  capital  cost  of  the 
cmiservativevent  option  would  be 
$14,390.  This  option  would  require  an 
incremental  capital  cost  of  $0,590 
relative  to  a  UL  142  tank  and  $3,090 


relative  to  an  API  650  tank.  Including 
only  these  factors  in  the  capital  costs, 
the  cost-effectiveness  values  of 
conservation  vents  relative  to  a  UL  142 
tank  and  an  API  650  tank  are  $11,400/ 
Mg  and  $2.800/Mg,  respectively.  Both  of 
these  values  would  be  higher  if  the 
achial  higher  costs  of  an  API  620  tank 
were  used  instead  of  assuming  that  the 
capital  cost  is  the  same  as  that  of  an  API 
650  tank.  Thus,  there  is  no  alternative 
conbx)l  technology  to  pressure  relief 
valves  that  could  be  used  as  the  basis  of 
a  revised  NSPS. 

V.  Conclusion 

In  summary,  the  Agency  has 
reevaluated  the  cost  of  the  proposed 
NSPS  based  on  industry  comments  and 
new  data.  Whether  UL  tanks  or  API  650 
tanks  are  the  correct  baseline,  the  cost- 
effectiveness  of  the  proposed  NSPS  for 
solvent  storage  tanks  is  unreasonable. 
TTie  cost-effectiveness  values  of  a  higher 
level  of  control  (carbon  adsorption)  and 
of  a  lower  level  of  control  (conservation 
vents)  are  also  unreasonable.  Thus, 
there  is  no  cost-effective  control  option 
for  solvent  storage  tanks.  Accordingly, 
the  rule  for  solvent  storage  tanks 
proposed  at  51  FR  2996  on  January  22, 
1986,  is  withdrawn. 

List  of  Subjecte  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference.  Magnetic 
tape  manufacturing  (SIC  Codes  3679, 
3373). 

Dated:  November  7, 1986. 
Lee  M.  Thomas, 
Administrator. 
[FR  Doc.  86-28512  Filed  11-24-W;  a-45  am] 

MLUNQ  COOC  CSM-CO-M 


VOL 

5  1 

ISS 

2 
2 

7 

NO 

25 

1986 

UMI 

Tuesday 
November  25,  1986 


Part  VII 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Part  52 

Federal  Acquisition  Regulation  (FAR); 

Service  of  Protest  Clause;  Proposed  Rule 


VOL 


ISS 


NO 


1986 


UMI 


DEI 

GEI 
ADI 

NA- 
SP/ 

48  < 


Fed 
Ser 

AGE 

(Dol 
(GS 
Spai 
ACT 

SUM 

Acq 

Acq 

con: 

Acq 

Serv 

serv 

prov 

ioca 

the  I 

DATI 

the  I 

shov 

1987 

of  a 

AODI 

subn 
Serv 
Seen 
Roor 
PU 

COITf 


Federal  Register  /  Vol.  51.  No.  227  /  Tuesday.  November  25.  1986  /  Proposed  Rules 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

Federal  Acquisition  Regulation  (FAR): 
Service  of  Protest  Clause 

AQENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION;  Proposed  rule. 


42805 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  to  Federal 
Acquisition  Regulation  (FAR)  52.233-2. 
Service  of  Protest,  that  would  (1)  clarify 
service  of  protest  requirements  and  (2) 
provide  for  designation  of  officials  or 
locations  where  an  information  copy  of 
the  protest  must  be  delivered. 
DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  January  26. 
1987.  to  be  considered  in  the  formulation 
of  a  final  rule. 

address:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18Ui  &  F  Streets  NW.. 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  8ft-58  in  all 
correspondence  related  to  this  issue. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis.  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  revision  to  FAR  52.233- 
2  is  expected  to  have  a  slight  beneficial 
impact  on  small  entities  under  the 
Regulatory.  Flexibility  Act  (5  U.S.C.  601. 
et  seq.);  however  the  magnitude  of  that 
impact  cannot  be  determined  from 
available  data.  Comments  are  invited. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  revision  to  FAR  52.233-2  does 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  November  14, 1986. 

Lawrence  ].  Rizzi. 

Director.  Officeof  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  52  be  amended  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c). 


2.  Section  52.233-2  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(JAN  1985)"  and  inserting  in  its 
place  the  date  "(NOV  1986)"  and  by 
revising  the  provision  to  read  as  follows: 

52.233-2    Service  of  protest 

As  prescribed  in  33.106.  insert  the 
following  provision: 
Service  of  Protest  (Nov  1966) 

(a)  Definition.  "Protest,"  as  used  in  this 
provision,  means  a  written  objection  by  an 
interested  party  to  a  solicitation  by  an  agency 
for  offers  for  a  proposed  contract  for  the 
acquisition  of  supplies  or  services  or  a 
written  objection  by  an  interested  party  to  a 
proposed  award  or  the  award  of  such  a 
contract. 

(b)  General.  Protests  filed  directly  with  an 
agency  and  copies  of  any  protests  that  are 
filed  with  the  General  Accounting  Office 
(GAO)  or  the  General  Services 
Administration  Board  of  Contract  Appeals 
(GSBCA)  shall  be  served  on  the  Contracting 
Officer,  by  obtaining  written  and  dated 
acknowledgment  of  receipt  from 


The  copy  of  any  such  protest  must  be 
received  in  the  office  or  offices  designated 
above  on  the  same  day  a  protest  is  filed  with 
the  GSBCA,  or  within  one  day  of  filing  a 
protest  with  the  GAO. 

(Contracting  Officer  designate  the  official  or 
location  where  a  protest  may  be  served  on 
the  Contracting  Officer.  Contracting  Officer 
may  designate,  in  accordance  with  agency 
procedures,  the  official  or  location  where  an 
information  copy  of  the  protest  must  be 
delivered.) 

(End  of  provision) 

|FR  Doc.  86-26488  Filed  11-24-86:  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  IRA-39] 

Southern  Pacific  Transportation 
Company  Application  for 
inconsistency  Ruling;  Public  Notice 
and  Invitation  to  Comment 

agency:  Research  and  Special  Programs 

Administration;  DOT. 

action:  Public  notice  and  invitation  to 

comment. 

summary:  Southern  PaciHc 
Transportation  Co.  (SP)  has  applied  for 
an  administrative  ruling  to  determine 
whether  §§705.310-705.380  of  the 
Nevada  Administrative  Code, 
promulgated  by  the  Nevada  Public 
Service  Commission  (NPSC),  are 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
and  the  Flazardous  Materials 
Regulations  (HMR)  issued  thereunder, 
and,  therefore,  preempted  under  section 
112(a)  of  the  HMTA.  The  NPSC 
regulations  establish  a  permit  system 
which  governs  the  rail  transportation, 
storage,  loading  and  unloading  of 
certain  hazardous  materials  in  Nevada. 
DATES:  Comments  received  on  or  before 
January  8, 1987,  and  rebuttal  comments 
received  on  or  before  February  23, 1987, 
will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Director  of  the  Office  of  Hazardous 
Materials  Transportation.  Rebuttal 
comments  may  discuss  only  those  issues 
raised  by  comments  received  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 

ADDRESSES:  The  application  and  any 
comment  received  may  be  reviewed  in 
the  Dockets  Branch,  Research  and 
Special  F>rograms  Administration,  Room 
8426,  Nassif  Building,  400  7th  Street  SW., 
Washington,  DC  20590.  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Branch 
at  the  above  address,  and  should 
include  the  Docket  Number  IRA-39. 
Three  copies  are  requested.  A  copy  of 
each  comment  and  rebuttal  comment 
also  must  be  sent  to  SP's  counsel,  John 
MacDonald  Smith,  Esq.,  Southern 
Pacific  Building,  One  Market  Plaza.  San 
Francisco,  CA  94105  and  to  Mr.  Scott  M. 
Craigie,  Chairman,  Public  Service 
Commission  of  Nevada,  505  East  King 
Street,  Carson  City,  NV  89710,  and  that 
fact  certified  to  at  the  time  the  comment 
is  submitted  to  the  Dockets  Branch.  (The 
following  format  is  suggested:  "I  hereby 
certify  that  copies  of  this  comment  have 
been  sent  to  Messrs.  Smith  and  Craigie 


at  the  addresses  specified  in  the  Federal 
Register."} 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Bonekemper,  III,  Office  of  the 
Chief  Counsel,  Research  and  Special 
Programs  Administration,  400  7th  Street 
SW.,  Washington,  DC  20590,  Telephone 
202-36ft-4401. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  HMTA  (49  U.S.C.  app.  1801  et 
seq.)  at  section  112(a)  (49  U.S.C.  app. 
1811(a))  expressly  preempts  "any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement"  of 
the  HMTA  or  the  HMR  issued 
thereunder. 

Procedural  regulations  implementing 
section  112  of  the  HMTA  are  codified  at 
49  CFR  107.201-107.225.  These 
regulations  provide  for  the  issuance  of 
inconsistency  rulings  and 
nonpreemption  determinations.  Briefly, 
an  inconsistency  ruling  is  an 
administrative  option  as  to  the 
relationship  between  a  state  or  political 
subdivision  requirement  and  a 
requirement  of  the  HMTA  or  HMR. 
Section  107.209(c)  sets  forth  the 
following  factors  which  are  considered 
in  determining  whether  a  state  or 
political  subdivision  requirement  is 
inconsistent: 

(1)  whether  compliance  with  both  the 
state  or  political  subdivision 
requirement  and  tlie  HMTA  or  HMR  is 
possible  (the  "dual  compliance"  test); 
and 

(2)  the  extent  to  which  the  state  or 
political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR 
(the  "obstacle"  teat). 

2.  Application  for  Inconsistency  Ruling 

Southern  Pacific  Transportation 
Company  (SP)  has  filed  an  application 
for  an  administrative  ruling  seeking  a 
determination  that  sections  705.310- 
705.380  of  the  Nevada  Administrative 
Code  are  inconsistent  with  the  HMTA 
and  the  HMR.  The  Nevada  provisions 
require  railroads  to  obtain  permits  from 
NPSC  before  the  railroads  may  load  or 
unload  certain  hazardous  materials  onto 
or  from  railroad  equipment  while  on 
railroad  property;  transfer  certain 
hazardous  materials  from  property 
owned  or  controlled  by  the  railroad  to 
another  means  of  transportation;  or 
store  deHned  hazardous  materials  on 
property  owned  or  under  the  control  of  a 
railroad,  except  on  a  through  track. 
These  regulatory  provisions  contain 
permit  application  requirements, 
application  evaluation  criteria,  permit 


expiration  and  renewal  procedures, 
suspension  or  revocation  criteria,  and 
notice  procedures.  Sections  705.310- 
705.380  are  reprinted  as  Appendix  A  to 
this  Notice. 

SP  contends  that  the  Nevada 
provisions  are  inconsistent  for  five 
general  reasons: 

They  require  different  treatment  and 
handling  of  certain  commodities 
because  of  their  DOT  classifications  as 
hazardous  materials. 

(2)  They  require  the  preparation  of 
lengthy,  cumbersome  permit 
applications,  replete  with  irrelevant  and 
extraneous  detail,  before  the  defined 
hazardous  materials  may  be  loaded, 
unloaded,  transferred,  stored  or 
temporarily  held  in  transit. 

(3)  They  involve  extensive  delays  and 
require  hazardous  materials  to  be  held 
in  other  states  pending  admission  into 
Nevada. 

(4)  The  required  application 
information  goes  far  beyond  that 
required  on  Department  of 
Transportation  (DOT)  shipping  papers. 

(5)  Permit  processing  delays  result  in 
NPSC  having  uncontrnled  discretion 
over  the  transportation  of  hazardous 
materials  in  Nevada. 

SP  asserts  that  NPSC  is  not 
empowered  under  HMTA  to  dictate  in 
what  manner  (i.e.,  trailer  on  flatcar  or 
container  on  flatcar)  hazardous 
materials  may  be  transported  to  or  firom 
transfer  points  in  Nevada.  Additionally. 
SP  states  that  NPSC  may  not  exercise 
general  regulatory  control  over  the 
loading,  unloading,  and  storing  of 
hazardous  materials  aod  is  not 
empowered  to  dictate  when,  where  and 
under  what  conditions  these  activities 
may  take  place  on  railroad  property.  SP 
specifically  alleges  that  NPSC's 
prohibition  against  holding  cars  at  any 
rail  yard,  siding  or  intermediate  point 
for  more  than  48  hours  is  inconsistent 
with  49  CFR  §  174.14. 

The  applicant  alleges  the  below- 
described  specific  conflicts  between  the 
Nevada  regulations  and  the  following 
Federal  regulations: 

(1)  49  CFR  174.5,  which  exempts  from 
regulation  under  the  HMR  railway 
torpedoes  or  fusees. 

(2)  49  CFR  218.37(a)(lKiii}.  which 
requires  a  trainman  to  place  a  track 
torpedo  on  the  rail  or  drop  a  lighted 
fusee  on  the  truck  for  rear-end 
protection; 

(3)  49  CFR  174.16,  which  requires 
certain  imloading  from  rail  cars  or 
storage  on  the  carrier's  property;  and 

(4)  49  CFR  174.103,  which  requires 
certain  unloading  or  immediate  removal 
of  damaged  or  astray  shipments. 
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SP  contendi  that  Ihe  permit  imxxxu 
takes  months  and  ultimately  leave*  to 
the  uncontroHed  discretion  of  NPSC 
whether  railroads  may  toansport 
hazardovs  materials  to  or  from  Nevada. 
SP  sufipoits  this  allegation  by  peiirting 
to  an  ongoing  appKcation  y/Aikii 
allegedly  has  been  filed  and  not  acted 
upon  for  Maonths. 

Also,  the  applicant  contends  that 
Federal  laws  and  regulations  require  SP, 
as  a  common  carrier,  to  promptly 
transport  all  hazardous  materials  which 
are  prepared,  packaged  and  tendered  in 
accordance  with  DOT  regulations: 
therefore,  SP  states,  it  does  not  have 
authority  to  refuse  shipments  from 
customers  and  connecting  carriers  until 
a  state  permit  is  obtained.  In  essence,  SP 
contends  it  cannot  comply  with  both  the 
Federal  and  state  requirements. 

SP  further  contends  that  NAC 
S  705.330(l)(i)  improperiy  attempts  to 
place  the  governmental  responsibility 
for  contingency  planning  on  raiboad 
carriers. 

Additionally,  a  SP  requests  an 
expeditious  determination  of  whether 
NPSC's  regulations  are  inconsistent 
because,  it  asserts,  21  criminal 
proceedings  have  been  instituted  against 
SP  or  its  employees  because  of  alleged 
noncompliance  with  the  Nevada 
regulations.  These  criminal  proceedings 
relate  to  movements  of  explosives  to 
and  from  the  Army  Ammunition  Plant  at 
Hawthorne,  Nevada.  SP  has  attached  to 
its  application  an  affidavit  of  William  R. 
Lucas,  Deputy  Director  for  Inland  Traffic 
of  the  Military  Traffic  Management 
Command  (MTMC),  in  which  he  asserts 
that  prompt  and  efficient  railroad 
service  is  necessary  to  support  the 
national  defense  effort  and  that 
Nevada's  regulations  adversely  affect 
such  service. 

Finally,  SP  asserts  that  the  amount  of 
information  needed  to  comply  with  the 
permit  regulation  causes  an  inherent 
time  lag  and  adversely  affects  SP  and  its 
customers.  Consequently,  SP  states,  the 
regulations  of  NPSC  are  an  obstruction 
to  the  free  flow  of  commerce. 

3.  Public  Comment 

Comment  should  be  restricted  to  the 
issue  of  whether  the  challenged  NPSC 
regulations  are  inconsistent  with  the 
HMTA  or  the  HMR  issued  thereunder. 

Persons  intending  to  comment  on  the 
application  should  examine  the 
complete  appUcation  in  the  RSPA 
Dockets  Branch,  the  procedures 
governing  the  Department's 
consideration  of  applications  for 
inconsistency  rulings  (49  CFR  107.201- 
107.211),  and  the  cited  NPSC  regulations 
in  Appendix  A  to  this  notice. 


Issued  in  Waayngton.  DC  on  November  19. 

ign 

Alan  L  Roberts, 

Director,  Office  ofHazardoua  Matericds 
iFotttportobon. 

APPENDIX  A 

Ne¥Qeki  AdmiaistraUye  Cede 

Transportation  of  Hazardous  Material  bj 
Rail 

705.310    Defrnitiona. 

As  used  in  NAC  70U10  to  705.38a 
inclusive,  unless  the  context  otherwise 
requires: 

1.  "Commission"  means  the  public  service 
commission  of  Nevada. 

2.  "Hazardous  material"  means  low 
specific  activity  material  as  defined  in  49 
CFR  173.403(n]  and  radioactive  material  as 
defined  in  49  CFR  173.403(y)  and: 

(a)  Class  A  explosives  as  defined  in  49  CFR 
173.53: 

(b)  Class  B  explosives  as  defined  in  49  CFR 
173.88: 

(c)  Poison  A  as  defined  in  49  CFR  173.26; 
and 

(d)  Flammable  solids  (DANGEROUS 
WHEN  WET  labels  only)  as  defined  in  49 
CFR  173.150,  which  are  subject  to  the 
requirements  for  placards  in  Table  1  of  49 
CFR  172.504. 

3.  "Storage"  means  keeping  any  hazardous 
material  for  more  than  48  hours. 

705.320   Activities  for  which  permit 
required. 

A  person  shall  not: 

1.  Load  or  unload  hazardous  material  or 
containers  carrying  hazardous  material  onto 
or  from  railroad  equipment  on  property 
owned  by  or  under  the  control  of  a  railroad: 

2.  Transfer  hazardous  material  from 
property  owned  by  or  under  the  control  of  a 
railroad  to  another  means  of  transportation: 
or 

3.  Store  hazardous  material  on  property 
owned  by  or  under  the  control  of  a  railroad, 
except  a  through  track,  without  a  permit 
issued  by  the  commission. 

705.330   Application  for  permit;  fee. 

1.  An  apphcation  for  a  permit  must  include: 

(a)  A  map  of  the  proposed  site  for  loading, 
unloading,  storage  or  transfer,  including  the 
indicators  of  its  location  on  the  track  and  all 
structures  at  the  site; 

(b)  A  report  identifying  each  switch,  siding, 
spur  or  branch  of  track  at  the  site  and  its 
purpose; 

(c)  A  copy  of  any  report  made  by  a  federal 
or  state  inspector  during  the  preceding  6 
months  on  defects  in  the  track  and  the 
remedial  action  taken; 

(d)  A  summary  of  all  major  construction  or 
other  work  on  the  track  at  the  site  during  the 
preceding  year 

(e)  A  summary  of  all  hazardous  material 
carried  by  the  railroad  during  the  preceding 
12  months; 

(f)  A  summary  of  all  unintended  releases  of 
hazardous  material  during  the  preceding  12 
months  which  were  reported  by  the  applicant 
pursuant  to  49  C.F.R.  SS  171.16  and  171.17; 


[g]  An  outline  of  die  prooedoe  to  be  need 
in  the  kiadii^  iil«iaifiwg.  Uauefa  orlenne 
of  the  hazardous  material: 

(h)  A  deaociption  of  <be  aieaswea  to  be 
used  by  the  railroad  to  taeiat!  <b^  Ibe 
hazardous  material  ia  safe  from  vaadatisai. 
theft  or  sabotage:  and 

(i)  An  outline  of  afl  plans  to  be  used  in  the 
event  of  an  accident. 

2.  The  a|q>licatioB  anal  be  acconipaiaed  by 
a  fee  of  $208. 

705.340   Evaluation  of  application. 

In  evaluating  an  application  for  a  penaM. 
the  commission  will  consider 

1.  The  topography  of  the  proosed  site: 

2.  The  proximity  of  the  proposed  site  to: 

(a)  Centers  of  population; 

(b)  Heavily  traveled  highways: 

(c)  Hospitals: 

(d)  Schools; 

(e)  Sources  of  water  and 

(f)  Other  sites  for  the  storage  of  hazardous 
material; 

3.  The  expected  duration  of  the  operation 
at  the  site; 

4.  The  availability  of  alternative  sites: 

5.  The  quality  of  the  track: 

6.  The  security  at  the  site. 

7.  The  plans  to  be  used  in  the  event  of  an 
accident  at  the  site; 

8.  The  equipment  and  resources  available 
in  the  event  of  an  accident  at  the  site;  and 

9.  Any  other  pertinent  information 
requested  by  the  commission. 

705.350    Expiration  and  renewal  of  permit 

1.  A  permit  issued  by  the  commission  is 
valid  for  1  year.  Upon  a  showing  of 
compelling  need,  the  commission  may  issue  a 
temporary  permit  which  is  valid  while  the 
application  for  an  annual  permit  is  pending. 

2.  An  annual  permit  may  be  renewed  if  the 
applicant: 

(a)  Certifies  that  the  information  submitted 
in  the  original  application  is  still  correct,  or 
he  files  such  amendments  to  previously 
submitted  information  as  are  necessary  to 
keep  the  information  current:  and 

(b)  Files  a  statement: 

(ij  Describing  any  relevant  accident  or 
release  of  hazardous  materials  since  the 
issuance  or  renewal  of  the  permit,  or  if  an 
accident  or  release  has  not  occurred,  a 
certification  to  that  effect:  and 

(2)  Summarizing  the  loading,  unloading, 
transfer  or  storage  conducted  pursuant  to  the 
permit,  as  well  as  any  incident  involving  the 
hazardous  material. 

3.  An  application  for  renewal  must  be 
submitted  at  least  60  days  before  the 
expiration  of  the  permit  and  be  accompanied 
by  a  fee  of  $200. 

4.  If,  at  least  60  days  before  the  expiration 
of  the  permit,  the  holder  of  a  permit  files  an 
application  for  renewal  which  is  complete 
and  conforms  with  the  requirements  of  this 
section,  the  permit  does  not  expire  until  the 
application  for  renewal  has  been  finally 
determined. 

705.360    Suspension  or  revocation  of  permit. 

A  permit  may  be  suspended  or  revoked  by 
the  commission  if: 

1.  An  activity  is  being  performed  in 
violation  of  the  terms  of  the  permit: 


I 
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2.  Tlie  suspension  or  revocation  is 
necessary  to  protect  against  risks  to  life  and 
property;  or 

3.  The  permit  was  issued  on  the  basis  of 
false,  fraudulent  or  misleading 
representations  or  information. 

705.370    Notice  of  application;  dismissal  of 
application  for  lack  of  infonnation. 

1.  The  commission  will  give  notice  of  any 
application  received  by  it  for  a  permit  or 
renewal  of  a  permit  at  least  30  days  before 
the  dale  on  which  the  commission  intends  to 
take  action. 


2.  The  commission  will  dismiss  an 
application  for  a  permit  without  prejudice  if: 

(a)  There  is  insufficient  information  upon 
which  to  issue  a  permit;  or 

(b)  Additional  information  is  requested  by 
the  commission  from  the  applicant  but  not 
submitted. 

705.380    Adoption  of  federal  regulations  by 
reference. 

1.  Every  railroad  si^ject  to  regulation  by 
the  commission  shall  comply  with  the 
provisions  of  49  CFR  Parts  171, 172, 173  and 
174,  as  those  parts  existed  on  November  1, 


1985.  Those  parts  are  hereby  adopted  by 
reference. 

2.  A  copy  of  a  publication  containing  Parts 
100  to  177,  inclusive,  of  Title  49  of  the  Code  of 
Federal  Regulations  may  be  obtained  at  a 
price  of  $14  from  the  Superintendent  of 
Documents,  United  States  Government 
Printing  Office,  Washington.  DC  20402. 

[FR  Doc.  86-26523  Filed  11-24-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 
[OPTS-62049;  FRL  31 19-«] 

Strategies  for  Implementing  the 
Asbestos  Hazard  Emergency 
Response  Act;  Open  Meeting 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

Acnow;  Notice  of  open  meeting. 


summary:  There  will  be  an  open 
meeting  to  discuss  the  strategies  EPA 
will  use  to  implement  the  Asbestos 
Hazardous  Emergency  Response  Act 
(AHERA).  EPA  invites  interested 
persons  to  attend. 

DATE:  The  meeting  will  be  held  on 
Monday,  December  8, 1986,  from  1  p.m. 
to  4  p.m.. 

ADDRESS:  The  meeting  will  be  held  in: 
North  Conference  Room  3,  Washington 
Information  Center,  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  OfRce  of 
TSCA  Assistance  rrS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-543, 401  M 
Street  SW.,  Washington.  DC  20460  (202- 
554-1404). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  22, 1986.  President 
Reagan  signed  into  law  the  Asbestos 
Hazard  Emergency  Act  of  1986,  Public 
Law  99-519.  AHERA  requires  EPA  to 
promulgate  regulations  pertaining  to  the 
inspection  and  abatement  of  asbestos- 
containing  materials  (ACM)  in  public 
and  private  schools.  Spedfically, 
AHERA  also  requires  EPA  to  develop 
regulations  which  include  requirements 
for  local  education  agencies  (LEAs)  to 
conduct  inspections  of  their  school 
buildings  for  asbestos-containing 
materials  (ACM),  develop  asbestos 
management  plans,  submit  these  plans 
to  their  State  Governor,  and  implement 
appropriate  response  actions.  Under 
AHERA,  EPA  must  develop  model  State 
accreditation  programs  for  persons  who 
work  in  the  asbestos  abatement 
industry.  States.are  required  to  initiate 
accreditation  programs  for  persons  who 
perform  inspections,  prepare 
management  plans,  and  conduct 
response  actions.  Finally,  AHERA 
requires  EPA  to  conduct  studies  on 
asbestos-related  issues. 

AHERA  provides  specific  deadlines 
for  EPA.  LEAs,  and  States  io  carry  out .. 
the  provisions  of  the  Act.  Therefore, 


EPA  is  holding  an  open  meeting  on 
December  B.  1986.  so  that  persons  who 
may  be  affected  by  AHERA  and  any 
regulations  or  policies  EPA  may  develop 
under  the  Act,  have  an  opportunity  to 
discuss  EPA's  schedule  for,  and  their 
participation  in,  the  regulatory 
development  process. 

U.  Major  Requirements  of  AHERA 

Under  AHERA,  EPA  is  directed  to 
promulgate  regulations  which  provide  a 
framework  for  addressing  asbestos 
problems  in  public  and  private  schools. 
The  statute  sets  deadlines  of  180  days 
after  enactment  for  EPA  to  issue 
proposed  rules  and  360  days  for 
issuance  of  final  rules.  EPA  must 
develop  regulations  which  include 
requirements  for:  (1)  The  inspection  of 
all  public  and  private  school  buildings 
for  ACM;  (2)  the  identification  of 
circumstances  requiring  response 
actions;  (3)  descriptions  of  the 
appropriate  response  actions;  (4)  the 
implementation  of  response  actions;  (5) 
the  estabhshment  of  a  periodic 
surveillance  program  for  ACM,  or  an 
operations  and  maintenance  program  for 
friable  ACM;  (6)  the  preparation  and 
implementation  of  asbestos 
management  plans  by  LEAs;  (7)  the 
submission  of  the  management  plans  to 
State  Governors,  who  may  review  the 
plans  and  approve  or  disapprove  them; 
and  (8)  the  transportation  and  disposal 
of  waste  ACM. 

AHERA  also  provides  that  no  person 
may  inspect  for  ACM  in  a  school 
building,  prepare  a  management  plan  Sot 
an  LEA,  or  design  or  carry  out  response 
actions  unless  that  person  has  been 
accredited  under  a  State  program  in 
accordance  with  AHERA  or  has  been 
accredited  pursuant  to  a  course 
approved  by  EPA.  To  implement  this 
provision  EPA  must,  within  180  days  of 
enactment  of  AHERA,  develop  a  model 
State  accreditation  program.  Further, 
within  180  days  after  the  date  of 
enactment  of  AHERA.  EPA  must  ensure 
that  any  EPA-approved  course  is 
consistent  with  EPA's  model 
accreditation  plan.  State  legislatures  are 
to  adopt  accreditatwn  programs  at  least 
as  stringent  as  EPA's  model. 

Finally,  EPA  will  conduct  two  studies 
under  AHERA;  one  relating  to  asbestos 
in  public  buildings,  a  second  on  the 
issue  of  liabihty  insurance  and  the 
asbestos  abatement  industry. 

III.  Issues  To  Be  Discussed  at  the 
Meeting  j 

EPA  has  begun  to  analyze  the 
requirements  of  the  Jegislation  and 
identify  issues  to  be  resolved  during  the 
implementation  of  AHERA.  To 
encourage  public  participation  in  the 


regulatory  development  process,  the 
Agency  will  hold  an  open  meeting  for 
interested  parties  to  discuss  the 
requirements  of  AHERA  on  Monday, 
December  8, 1986,  from  1  to  4  p.m.  at  the 
Washington  Information  Center  in  the 
North  Conference  Room  3.  Interested 
parties  should  include  persons  and 
organizations  who  might  be  affected  by 
regxilations  or  policies  developed  under 
the  Act. 

Topics  to  be  covered  at  the  meeting 
will  include:  (1)  Key  issues  and 
preferred  policy  outcomes  regarding 
regulations  on  LEA  inspections, 
management  plans,  and  periodic 
surveillance  activities  for  ACM;  (2)  key 
issues  and  preferred  policy  outcomes 
regarding  regulations  on  response 
actions  and  operations  and  maintenance 
plans  for  ACM;  and  (3)  key  issues  and 
preferred  policy  outcomes  regarding 
State  accreditation  programs  for  persons 
who  inspect  for  asbestos,  develop 
management  plans,  or  conduct  response 
actions.  Interested  parties  are  invited  to 
consult  the  advance  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  of  August  12. 1986  (51  FR  28914) 
for  a  discussion  of  several  related 
options  which  were  under  consideration 
by  EPA  before  the  passage  of  AHERA. 
Copies  of  the  notice  are  available  by 
contacting  the  Office  of  TSCA 
Assistance. 

EPA  is  considering  a  variety  of 
approaches  to- encourage  public 
participation  in  the  regulatory 
development  process.  The  Agency  is 
interested  in  discussing  suggestions  for 
enhancing  public  participation  at  the 
open  meeting.  Interested  parties  should 
also  be  prepared  to  discuss  approaches 
wdiich  will  maximize  the  benefit  of 
public  participation  in  thexlevelopment 
of  regulations  and  other  policies  under 
AHERA.  I 

IV.  Potential  Interested  Parties 

When  considering  persons  and 
organizations  who  may  be  interested  in 
attoiding  the  open  meeting,  EPA 
identified  the  following  categories  of 
potential  interested  parties. 

Education  Groups 

National  Parents  and  Teachers' 

Association 
Council  on  American  Private  Education 
United  States  Catholic  Congress 
National  School  Boards  Association 

Unions  j 

National  Education  Association 
Service  Employees  International  Union 

Industry  Groups 

Asbestos  Information  Association 
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Safe  Building  Alliance 

American  Wall  and  Ceiling  Institute 

State  Interest  Groups 

National  Governors'  Association 
National  Council  of  State  Legislatures 

These,  and  any  other  interested 
persons  or  groups,  are  specifically 
invited  to  attend  the  meeting  and 
participate  in  the  discussion. 

Dated:  November  21. 1986. 
Susan  F.  Vogt, 

Acting  Deputy  Director.  Office  of  Toxic 
Substances. 

(FR  Doc.  86-26693  Filed  11-24-88;  8:45  am] 
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9575 42543 

5576 -42545 

ExacuUv*  Order*: 
11157  jAwewdod  jay 

EO  12573) 40954 

12179  .(See  Motice  «( 

Novemt>er  10, 

1986) 41067 

12572 40401 

12573 -40954 

12574 42199 

AdMMstrative  Orders: 


Mowamber  ia  1986 41067 

PWMWtBntial  Detamninationf 
Ma.  87-2  ca 

Odotar  22, 1966 39847 

No.  87-3  of 

Odotaer  27.  1986 40301 

5  CFR 

at  KJV 40121 

532 39853 

«74__ 40975 


.40436 


335—.. 


7CFR 

29 40405 

68 -40121 

210— 41295 

301_ 41931 

421__ 40963 

441 41757 

905 40781 

906 41069 

907 40778.  41295,  42079 

910 39853,  40778,  41296, 

42079 

944 41069 

966 41071 

989 40122 

1097 -407C 

1280- 4040B 

1477_ 41757 

1900 40783 

1924 _...„41S97 


1941 

.407BS 

1943 

40793 

1944. 

.41997 

1945 

40789 

1955 „ 

40788 

1962. 

40788 

1965 

40788 

1960 

4B7lia 

9 4K4e 

57 

40174 

68 

40174 

400 

425 

.41800,42108 
40498 

•10 

41971 

1911 _ 

40038 

1032 

42108 

W36. 

42578 

1964 

-.40178 

1102 

_.40178 

1106 

40178 

1108 

1126 

....40178 

40178 

1137 _ -. 

113a 

399n 

_40178 

3402 

41406 

•  CFR 

100 

42088 

109. _  _ 

399m 

91^ 

40173 

103._ 

._ 40207 

214 „ 

9CFB 

tt: 

_...40207 

42081 

91 

(9 

_  .4*075 
40194 

51 

41108 

92 

411t» 

101 

41975 

102 „ 

^*Vfi 

tlH 

Atmj^ 

loa 

A\mr*i 

107 

41975 

114 

41975 

115.  

._..   .  .40034 

11* 

^0094 

319  .   ..__. 

10  CFR 

90 

51 

<»39 

.40303,41353 
40303 

50   . ... 

70 

..  40334.  40335 
40208 

73.__ 

40438 

74.- 40308 

430__ 40441 


I 


I 
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435 41637 

455 40441 

961 40684 

11CFR 

PropoMd  Rules: 

100 41110 

106 41110 

9001 41110 

9002 41 110 

9003 41 110 

9004 41110 

9005 41 110 

9006 41110 

9007 41110 

9031 41110 

9032 41110 

9033 41110 

9034 41110 

9035 41110 

9036 41 1 10 

9037 41110 

9038 41110 

9039 41110 

12CFR 

Ch.  VII 42083 

225 39994,  40963 

227 41763 

543 40127 

546 40127 

552 40127 

562 40127 

563 40127 

563b 40127 

574 40127 

600 41932 

601 41932 

602 41932 

603 41932 

604 41932 

611 41932 

612 41932 

613 „ „..  41932 

614 41932 

615 41932 

617 41932 

618 41932 

620 42084 

621 42084 

PropoMd  Rule*: 

211 41801 

226 42241,42248 

262 41801 

13CFR 

107 40000 

PropoMd  RiiIm: 

129 42255 

140 42547 

14CFR 

1 40692 

39 40001-40003,  40312, 

41950. 40408, 40409, 40969. 

41076-41079, 41473,  42201- 

42205 

43 40692 

45 40692 

61 40692 

71 39855,  40156,  40410, 

40970,  41612, 41740. 42206, 
42207 

91 40692 

97 40971 

133 40692 


135 4069B 

204 40410 

291 40410 

Proposed  Ruies: 

Ch.  1 42255 

25 42583 

39 39864,  39865,  40032- 

40035, 40209,  40210,  40442, 
4081 1, 40985,  41 1 10,  411 12, 
41113,41638,41979-41981 

71 39866,  39867,  40036, 

40812,41748.42256 

73 41114,  41116,  42256 

121 42583 

150 40037 

159 41290 

15CFR 

372 40156 

373 40156 

374 40156 

377 40156 

379 40156 

390 40156 

399 40159 

806 41476 

Proposed  Rules: 

303 40813 

806 42583 

16CFR 

13 40788,41613 

307 40005 

425 42087 

Proposed  Rules: 

13 40039,  40336,  40443 

17CFR 

200 40789 

202 40791 

210 42048 

211 41079 

229 42048 

239 42048 

240 40792,  41296,  42048 

249 42048 

270 42048,  42207 

Proposed  Rules: 

1 41117 

3 40814 

33 41117 

201 39868 

229 39868,  42073 

230 39868 

239 42073 

240 42073 

18  CFR  I 

154 41080 

270 40972 

271 40973 

Proposed  Rules: 

154 41982 

271 41806,41982 

1307 40338 

19  CFR  I 

103 40338,40792 


20  CFR 

404 41950 

422 41950 

Proposed  Rules: 

404 42045 


21  CFR 

5 41764 

73 40160 

74 41765 

81 39856,41765 

82 41765 

123 41615 

131 40313 

133 42088 

172 40160 

182 42676 

184 42676 

201 41765 

520 41081,  41783,  42163 

522 41476 

814 40414 

868 40378 

874 40378 

Proposed  Rules: 

101 42584 

150 40817 

155 41987 

344 42676 

358 42676 

874 40394,  40396 

878 ...40396 

886 40396 

22  CFR 

526 40160 

527 40160 

23  CFR 

625 40817 

637 40415 

24  CFR 

200 42088 

215 42088 

235 42088 

236 _ 42088 

247 42088 

812 42088,42090 

880 42088 

881 42088 

882 42088 

883 42088 

884 42088 

885 42090 

886 42088 

912 42088 

26  CFR 

31 40167 

602 40167 

Proposed  Rules: 

1 40211 

7 40211 

20 40211 

25 40211 

31 40232 

53 40211 

56 40211 

27  CFR 

19 40023 

Proposed  Rules: 

4 41355 

5 41355 

7 41355 

9 41639 

28  CFR 

544 42166 

Proposed  Rules: 

2 42593 


545 42167 

29  CFR 

2509 41262 

2510 41262 

2520 41285 

2550 41262 

2619 41298 

2676 41299 

1910 41477 

1978 42091 

Proposed  Rules: 

1910 42257 

1926 „.42680,  42718,  42750 

30  CFR 

701 41734,41952 

705 40026 

761 41952 

764 41952 

769 41952 

772 41952 

773 41952 

780 41952 

784 41952 

785 41952 

816 41734,41952 

817 41734,41952 

918 40793 

946 42548 

948 40795 

950 42209 

Proposed  Rules: 

15 41046 

250 40819 

256 40819 

904 42266 

91 7 42267 

938 42267 

31  CFR 

316 39990 

332 39990 

342 39990 

351 39990 

352 39990 

545 41906.41911 

555 „ 41916 

Proposed  Rules: 

10 40340 

103 42269 

32  CFR 

99 42555 

150 .....42557 

198 41784 

289 41962 

291b 41300 

706 41477,41478 

2003 40680 

Proposed  Rules: 

166 „...  40820 

231a 40828 

855 41121 

33  CFR 

110 39857,42163 

117 39857.  40315.  41478, 

41894 

165 41479.  42220,  42562 

320 41206 

321 41206 

322 41206 

323 41206 

324 41206 
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325 41206 

326 41206 

327 41206 

328 41206 

329 41206 

330 41206 

Proposed  RuIm: 

100 40341 

110 41642,42269 

117 40342 

151 40950 

158 40950 

165 42595 

34CFR 

222 41 562 

668 41920 

674 41920 

675 41920 

676 41920 

682 40886 

683 40886 

690 41920 

35CFR 

251 40418 

253 40418 

36CFR 

7 40418 

211 41785 

223 40315 

251 41081 

38CFR 

Proposed  Ruies: 

3 41644 

17 41807 

36 41808 

39CFR 

111 41300 

221 40796 

222 40796 

223 40796 

244 40796 

776 40170 

40CFR 

51 40656 

52 40316,  40317,  40419, 

40656, 40798,  40799,  40975, 

4 1 786,  4 1 963, 4222 1  -42225, 

42563-42565 

60 42768-42796 

62 40799.  40802,  41788 

81 40803.  41788.  42227 

190 42573 

260 39859,  40572 

261 39859,  40572,  41082, 

4110,41306,41323,41480- 
41501,41616-41624 

262. 39859.  40572 

264 39859,  40572 

265 39859,  40572 

268 39859.  40572 

270 39859,  40572 

271 39859,  40572 

300 41570 

413 40420 

433 40420 

712 41328 

716 41328 

790 41331 

795 40318 

799 40318,41331 


Proposed  RuIeK 

52 40446,  40447.  40828, 

42111 
41809,41810 

60 40043,  40448,  42800 

81 40043,41355 

86 40986 

180 40987,  40988,  41811, 

41812 

260 40726 

261 39968,  40343,  41900 

264 40726 

265 41646 

270 40726 

300 41593 

763 „ 4281 3 


41CFR 

101-40.. 


.40805 


42CFR 

405 41332 

406 41332 

408 41332 

409 41332 

410 41332 

412 42229 

413 42229 

421 41332 

431 41332 

433 41332 

435 41332 

489 41332 

Proposed  Rules: 

36 40108 

58 41988 

43CFR 

2910 40807 

PubNc  Land  Orders: 

6628 40421 

6629 41104 

6630 41627 

Proposed  Rules: 

11 41131 

426 40742,  40774 

44CFR 

64 39859,  41505.  42574 

65 40330 

Proposed  Rules: 

205 41132 

4SCFR 

5b 41352 

96 40026 

1612 40422 

46CFR 

252 40422 

Proposed  Rules: 

98 40951 

151 40951 

153 40951 

172 40951 

580 41132 

47CFR 

0 41105 

2 41628 

69 42235 

73 40170,  40433,  40434, 

40976,40977,41628 

94 41629 

97 39859,  41630,  42576 

Proposed  Rules: 

22 42597 


25 

40467 

67 

40232 

69 

4n<Mn 

73 40467,  40468,  41357- 

41360,41647,42270 
74 40990 

78 

40990 

48CFR 

204 

42095 

223 

42095 

252 

42095 

433 

41790 

502 

39861 

505 

41506 

509 

39861 

513 

41506 

516 

39862 

519 

41506 

552 

41506 

702 

41106 

1401 

41964 

1405 

41964 

1406 

41964 

1414 

41964 

1415 

41964 

1419 

41964 

1420 

41964 

1428 

41964 

1437 

41964 

1452 

41964 

1453 

41964 

2413 

40331 

2433 

40331 

2901 

40372 

2902 

40372 

2903 

...„ 40372 

2905 

40372 

2906 

40372 

2909 

40372 

2913 

40372 

2914 

40372 

2915 

40372 

2916 

40372 

2917 

40372 

2919 

40372 

2933  

40372 

2943 

40372 

2949 

40372 

5350 

40977 

Proposed  Rules: 

1 

39964 

14 

41897 

22 

39964 

52 

53 

..  39964,  42805 
39964 

203 

42113 

252 

42113 

PHS  352 

40108 

49CFR 

71 

41631 

171 

42174 

172 

173 

...41631,42174 
41631 

192 

...41633,  41634 

541 

42577 

571 

40979 

1058 

41635 

1063 

42097 

1135 

40171 

1152 

42098 

1312 

40171 

Proposed  Rules: 

Ch.  V 

39877 

172 

42114 

533 40344 

571 42598 

50CFR 

17 41790 

20 41508,  42098,  42103 

36 41508 

216 40171 

371 41509 

611 40810,41797 

652 40173 

655 42237 

663 41969 

671 40027 

672 41797 

675 40810,41797 

ProposMl  RiMsK 

17 40044-40051,  42116 

216 41814 

222 42271 

611 41989 

644 40233 

650 40468 

661 42273 

672 42603 

685 41989 
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Note:  No  public  bills  which 
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UMI 

Order  Now! 

The  United  States 
Government  Manual 
1986/87 


As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and 
executive  branches.  It  also  includes  information 
on  quasi-official  agencies  and  international 
organizations  in  which  the  United  States 
participates. 

I^rticularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
speciHcs  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films, 
and  many  other  areas  of  citizen  interest.  The 
hdanual  also  includes  comprehensive  name  and 
subject/agency  indexes. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of 
the  Federal  Ckivemment  abolished,  transferred, 
or  changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$19.00  per  copy 


Publication  Order 

I 


Order  processing  code:   *  6159 

' '     i  m2m^3^   please  send  me  the  following  Indicated  publications: 

n  • 

I — I copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL.  1986/87  at  $19  00 

per  copy.    S/N  022-003-01132-3.  | 

1.  The  total  cost  of  my  order  is  $ International  customers  please  add  an  additional  25%.  All  prices 

mclude  regular  domestic  postage  and  handling  and  are  good  through  1-31-87.  After  this  date,  please  call  Order 
and  Infonnation  Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 


(Company  or  personal  name) 


(Additional  address/attention  line) 
(Street  address) 
(City,  State.  ZIP  Code) 


I 


I — 1  GPO  Deposit  Account 

D  VISA,  CHOICE  or  MasterCard  Account 


I 


(Credit  card  expiration  date)  Thtink  you  for  your  order! 


L 


± 


(Signature) 


(Daytime  phone  including  area  code) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9325 


(Rev.  8-66) 


)rder 
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3 
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Briefings  on  How  To  Use  the  Fatferai  Regitt«i^ 

For  infonnation  on  briefings  in  New  Yoric,  NY,  and  Pittsburgh. 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday. 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays). 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
F.xecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  number.  Example;  51  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federnl  Rrjisler  and  Code  of 

Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Fedeml  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  information 

necessary  to  re,search  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


NEW  YORK,  NY 

December  5  at  10:00  a.m.. 

Room  305A.  26  Federal  Plaza, 
New  York.  NY 


RESERVATIONS: 


Arlene  Shapiro  or  Stephen  Colon. 
New  York  Federal  Information  Center, 
212-264-4810. 


PITTSBURGH,  PA 

WHEN:  December  8  at  1:30  p.m.. 

WHERE:  Room  2212.  William  S.  Moorehead  Federal 

Building,  1000  Liberty  Avenue, 
Pittsburgh.  PA 

RESERVATIONS:  Kenneth  Jones  or  Lydia  Shaw 
Pittsburgh:    412-644-INFO 
Philadelphia:    215-597-1707.  1709 
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Agency  for  International  Development 

RULES 

Acquisition  regulations,  42844 
(2  documents) 

Agricultural  Mariceting  Service 

RULES 

Milk  marketing  orders: 
Eastern  Colorado,  42819 

Agriculture  Department 

See  also  Agricultural  Marketing  Service:  Farmers  Home 
Admmistration:  Forest  Service;  Rural  Electrification 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
42863 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  42899 

Alcohol.  Drug  Abuse,  and  Mental  Healtti  Administration 

NOTICES 

Committees;  establishment,  renewals.  terminatioM,  etc.- 
Mental  Health  Small  Grant  Review  Committee.  42939 

Army  Department 

See  Engineers  Corps 

Bonneville  Power  Administration 

NOTICES 

Aluminum  smelters  in  the  Pacific  Northwest;  proposed 

conservation  implementation  program,  42900 
Environmental  statements;  availability,  etc.: 
Aluminum  Smelter  Conservation/Modernization  procram 
42909 
Pacific  Northwest-Electric  Power  Planning  and 
Conservation  Act: 
Major  resource  acquisition;  hearing  procedures;  legal 
interpretation,  42903 

Commerce  Department 

See  also  International  Trade  AdministraUcn;  National 
Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service;  Travel  and  Tourism 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
42866 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China,  42898 
Philippines,  42899 

Conservation  and  Renewable  Energy  Office 

RULES 

Consumer  products: 
Test  procedure  waiver  provisions,  42823 
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Customs  Service 

NOTICES 

Trade  name  recordation  applications: 
Alaskan  Seafood  Co.,  42966 

Defense  Department 

See  Air  Force  Department;  Engineers  Corps;  Navy 
Department 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Acetyl-alpha-methylfentnyl,  etc.,  42834 

Employment  and  Training  Administration 

NOTICES 

Job  Training  Partnership  Act: 
Targeted  jobs  tax  credit  program;  reauthorization.  42948 

Energy  Department 

See  also  Bonneville  Power  Administration;  Conservation 
and  Renewable  Enei^  Office;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Enei^gy  Department 

NOTICES 

Meetings: 
National  Petroleum  Council,  42899 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 
Cooper  River,  SC,  42838 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Nonsulfuric  acid  and  nonsulfate  particulate  matter 
determinations;  methods  5B  and  5F,  42839 
PROPOSED  RULES 
Pesticide  programs: 
Fees  for  certain  activities  conducted  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act,  etc. 
42974 
NOTICES 

Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  IV,  42927 
Region  V,  42928 
Committees;  establishment,  renewals,  terminations,  etc.: 
National  Air  Pollution  Control  Techniques  Advisory 
Committee  et  al.,  42927 
Intergovernmental  review  of  agency  programs  and 

activities,  42925 
Pesticide  applicator  certification;  Federal  and  State  plans- 
Montana,  42927 
Pesticide  programs: 
Pesticide  assessment  guidelines;  data  reporting  addenda 
42931 
Pesticide  registration,  cancellation,  etc.: 
FMC  Corp.,  42929 
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Pesticides;  emergency  exemption  applications: 
Dicamba.  etc..  42929 

Pesticides;  temporary  tolerances: 
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Premanufacture  exemption  approvals,  42932 
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Executive  Office  of  the  President 

See  Presidential  Documents 

Farmers  Home  Administration 
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Federal  claims  collection: 
Administrative  offset,  42820 

Federal  Aviation  Administration 

RULES 

IFR  altitudes,  42827 

Standard  instrument  approach  procedures,  42832 

PROPOSED  RULES 

Airworthiness  directives: 

Airbus  Industrie,  42850 

Boeing,  42851 

Melio.  42852 

Pratt  &  Whitney,  42853 

Rolls-Royce  pic,  42854 
VOR  Federal  airwavs;  correction,  42856 
NOTICES 

Advisory  circulars:  availability  etc.: 

Acceptable  methods,  techniques,  and  practices;  aircraft 
inspection  and  repair,  42965 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review 

42933 

(3  documents) 
Rulemaking  proceedings;  petitions  filed,  granted,  denied 

etc.,  42933 
Applications,  hearings,  determinations,  etc.: 
Teton  Broadcasting  Ltd.  Partnership  et  al.,  42933 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  42968 

Federal  Energy  Regulatory  Commission 
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Natural  gas  certificate  filings: 
Florida  Gas  Transmission  Co.  et  al.,  42915 
Transcontinental  Gas  Pipeline  Corp.  et  al.,  42918 
Natural  Gas  Policy  Act: 
Well-category  determinations,  etc.,  42912^2914 
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qualifying  status: 
Indeck  Energy  Services,  Inc.,  et  al.,  42917 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  42934 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act,  42968 
Organization,  functions,  and  authority  delegations: 
Rules  of  Organization;  technical  amendments,  42935 


Applications,  hearings,  determinations,  etc.: 
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Financial  Corp.  of  Central  Illinois,  Inc.,  42938 
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McFann,  Robert  J.,  et  al.,  42938 
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Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

42942 
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Grizzly  bear  management:  interagency  guidelines,  42863 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Lenperone  tablets,  42833 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Grizzly  bear  management;  interagency  guidelines.  42863 

General  Services  Administration 

NOTICES 

Property  management: 

GSA  office  relocation  contracts,  42939 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration: 
National  Institutes  of  Health;  Social  Security 
Administration  i 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  42922 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
42940,  42941 
(2  documents) 


Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Relationship  of  persons  transferring  depreciable  property, 
determination.  42835 
NOTICES 
Meetings: 

Commissioner's  Advisory  Group,  42967 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Sorbitol  from  France,  42873 
Stainless  steel  cooking  ware  from — 
Korea,  42873 
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Taiwan,  42882 
Countervailing  duties: 
Stainless  steel  cooking  ware  from — 
Korea.  42867 
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Applications,  hearings,  determinations,  etc.: 
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Bicycle  tires  from  Korea,  42942 
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Justice  Department 

See  Drug  Enforcement  Administration 
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See  also  Employment  and  Training  Administration 
NOTICES 
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Merit  Systems  Protection  Board 
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42950 

National  Highway  Traffic  Safety  Administration 
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Meetings: 
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42940 
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Update,  42953 
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PROPOSED  RULES 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  5577  of  November  24,  1986 
American  Indian  Week,  1986 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  Americans  we  know  as  American  Indians  and  Native  Americans  were 
the  first  explorers  and  settlers  of  the  areas  that  now  make  up  the  United 
States.  Mountain  and  river,  lake  and  valley.  State  and  county,  trail  and  town 
across  the  land  bear  Indian  names;  they  are  lasting  reminders  of  the  presence 
and  the  significance  of  American  Indians  not  just  in  our  geography  but 
throughout  the  whole  of  American  history. 

Many  of  the  foods  we  eat  and  the  medicines  and  remedies  we  use  were 
introduced  by  Indians,  and  more  than  one  highway  follows  an  Indian  trail. 
Indians  make  contributions  in  every  area  of  endeavor  and  American  life,  and 
our  literature  and  all  our  arts  draw  upon  Indian  themes  and  wisdom.  Count- 
less American  Indians  have  served  in  our  Armed  Forces  and  have  fought 
valiantly  for  our  country.  All  Americans  are  grateful  for  these  lasting  contribu- 
tions. 

We  look  to  the  future  with  the  expectation  of  even  stronger  tribal  governments 
and  lessened  Federal  control  over  tribal  government  affairs.  We  look  to  a 
future  of  development  of  economic  independence  and  self-sufficiency,  and  an 
enhanced  govemment-to-govemment  relationship  that  will  allow  greater 
Indian  control  of  Indian  resources. 

During  the  Thanksgiving  season,  generations  of  Americans  have  been  remind- 
ed of  the  early  friendship  of  the  Pilgrims  and  American  Indians.  We  give 
thanks  to  God  for  the  friendship,  cooperation,  and  brotherhood  between 
American  Indians  and  other  Americans,  as  we  thank  Him  for  all  the  many 
blessings  He  bestows  on  us.  We  thank  Him  for  all  that  American  Indians  and 
Native  Americans  have  meant  and  continue  to  mean  to  American  life. 

The  Congress,  by  PubHc  Law  99-471,  has  designated  the  week  of  November  23 
through  November  30,  1986,  as  "American  Indian  Week"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  23  through  No- 
vember 30,  1986,  as  American  Indian  Week,  and  I  request  all  Americans  to 
observe  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eleventh. 
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Proclamation  5578  of  November  24,  1986 
National  Family  Caregivers  Week,  1986 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

America  is  the  land  of  opportunity.  But  few  Americans  stop  to  think  that 
among  our  greatest  opportunities  is  a  longer  life  span  than  previous  genera- 
tions ever  would  have  dreamed  possible. 

Americans  are  living  longer,  and  their  lives  are  more  productive  than  ever 
before.  The  number  of  people  65  years  old  or  older  continues  to  grow  rapidly, 
and  there  has  been  an  unprecedented  increase  in  persons  85  or  older.  With 
this  blessing  comes  the  reahty  that  advancing  age  can  bring  increased  frailty 
and  disability.  Some  5.2  million  people  have  disabilities  that  leave  them  in 
need  of  help  with  such  daily  tasks  as  dressing,  bathing,  and  food  preparation, 
pe  prime  source  of  such  care  for  these  people  is  their  families.  These  loving 
family  caregivers  provide  80  to  90  percent  of  the  medical  care,  household 
maintenance,  transportation,  and  shopping  needs  of  older  persons.  Too  little 
recognition  is  given  in  our  society  to  those  who  perform  such  a  labor  of 
familial  love.  Anyone  who  has  personally  cared  for  a  loved  one  or  who  has 
witnessed  such  care  knows  that,  however  gratefully  received,  the  effort  is 
often  physically  and  emotionally  challenging. 

For  these  reasons,  it  is  important  that  all  Americans  have  a  greater  awareness 
of  and  support  for  the  vital  role  of  family  caregivers.  I  also  ask  individual 
Americans  to  think  about  the  older  people  in  their  neighborhoods,  to  lend  a 
hand  when  the  opportunity  presents  itself,  and  to  offer  a  friendly  smile  of 
greeting  to  older  people.  This  is  a  wonderful  way  to  repay  the  lifetime  of  care, 
kindness,  and  assistance  that  older  people  have  already  given  others.  It  is  also 
a  fine  way  to  discover  afresh  that  older  Americans,  despite  the  disabilities 
they  might  have,  can  give  everyone  a  great  deal  of  love,  wisdom,  and 
fnendship  in  return. 

The  Congress,  by  Public  Law  99-477,  has  designated  the  week  beginning 
November  24,  1986,  as  "National  Family  Caregivers  Week"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  24.  1986,  as 
National  Family  Caregivers  Week.  I  call  upon  the  American  people.  State  and 
local  governments,  communities,  neighbors,  and  other  interested  persons  to 
observe  this  occasion  with  appropriate  activities  and  ceremonies. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fourth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eleventh. 


|IR  Doc   86  26tr5 

Filed  n-25-86:  11:13  am| 

Billing  code  319    01-M 


a 


cnAOLflx^ 


\   <JL.©^J^<K^-v 


VOL 


ISS 


NO 
2  6 


1986 


UM 


Ri 


This 

com 

gene 

of  » 

the 

publi 

U.S.( 

The 

by  t 

Price 

first 

wee* 


DEP 

Agri 

7CF 

Milk 
Ares 
Pro\ 

AGEI 

USE 

ACT! 

SUMI 

susp 
ofth 
orde 
not  I 
may 
nonf 
bep: 
susp 

"tOUi 

prod 
thref 
distr 
ofth 
coop 
prod 
to  pr 
milk, 
EFFE 
FORI 
Cons 
Spec 
Marl 
Agri( 
(202) 
SUPP 
docu 

Nc 
Octo 
1986 

Th 
U.S.( 
exan 
on  sr 
605(t 
Agri( 


42819 


Rules  and  Regulations 


Federal   Register 

Vol.  51.  No.  228 

Wednesday,  November  26,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat)ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documente. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Part  1137 

Milk  In  the  Eastern  Colorado  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 


SUMMARY:  This  action  continues  to 
suspend  through  February  1987  portions 
of  the  Eastern  Colorado  Federal  milk 
order  that  relate  to  the  amount  of  milk 
not  needed  for  fluid  (bottling]  use  that 
may  be  moved  directly  from  farms  to 
nonpool  manufacturing  plants  and  still 
be  priced  under  the  order.  Also 
suspended  for  the  same  period  is  the 
"touch-base"  requirement  that  each 
producer's  milk  be  received  at  least 
three  times  each  month  at  a  pool 
distributing  plant.  Continued  suspension 
of  the  provisions  was  requested  by  a 
cooperative  association  representing 
producers  supplying  the  market  in  order 
to  prevent  uneconomic  movements  of 
milk. 

EFFECTIVE  DATE:  November  26, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
October  28. 1986:  published  November  3, 
1986  (51  FR  39863). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 


certified  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  thieir  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  of  the  order  regulating  the 
handling  of  milk  in  the  Eastern  Colorado 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  3, 1986  (51  FR  39863) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  owler. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  No  comments 
opposing  the  proposed  suspension  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  November  1986 
through  February  1987  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  In  the  first  sentence  of 

§  1137.12(a)(1),  the  words  "&x)m  whom 
at  least  three  dehveries  of  milk  are 
received  during  the  month  at  a 
distributing  plant". 

2.  In  the  second  sentence  of 

S  1137.12(a)(1),  the  words  "30  percent  in 
the  months  of  March,  April,  May,  June, 
July,  and  December  and  20  percent  in 
other  months  of  and  "distributing". 

Statement  of  Consideration 

This  action  continues  for  the  months 
of  November  1986  through  February  1987 
suspension  of  the  limit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  may  divert  from  pool  plants 
to  nonpool  plants,  and  the  requirement 
that  three  deliveries  of  each  producer's 
milk  be  received  at  a  pool  distributing 
plant  each  month.  Earlier  actions 
suspended  these  provisions  for  the 
months  of  September  1985  through 
October  1986. 

The  order  provides  that  a  cooperative 
may  divert  a  quantity  of  milk  not  in 
excess  of  30  percent  of  the  cooperative 


association's  member  milk  received  at 
pool  distributing  plants  in  the  months  of 
March,  April,  May,  June,  July  and 
December,  and  20  percent  in  other 
months.  The  suspension  allows  up  to  50 
percent  of  a  cooperative's  member  milk 
supply  to  be  diverted  to  nonpool  plants 
and  remain  eligible  to  share  in  the 
marketwide  pool. 

The  continued  suspension  was 
requested  by  Mid-America  Dairymen, 
Inc.  (Mid-Am),  a  cooperative  association 
of  producers  supplying  the  market  Mid- 
Am  also  requested  the  earlier 
suspensions.  The  cooperative 
association  stated  that  the  volume  of 
producer  milk  pooled  on  the  Eastern 
Colorado  order  began  to  increase 
following  the  conclusion  of  the  Milk 
Diversion  Program  in  1985,  and  has 
continued  to  increase  during  1986. 
According  to  the  cooperative,  Eastern 
Colorado  producer  milk  during  the  first  7 
months  of  1986  increased  10.7  percent 
over  the  same  period  in  1985.  At  the 
same  time,  producer  milk  used  in  Class  I 
increased  only  1.3  percent.  Mid-Am 
stated  that  as  a  result  of  increased  milk 
production,  there  are  ample  supplies  of 
local  milk  available  to  meet  the  fluid 
requirements  of  Denver-area  distributing 
plants.  The  cooperative  estimated  that 
approximately  15  loads  of  producer  milk 
produced  in  Kansas  and  Nebraska 
would  have  to  be  shipped  to  Eastern 
Colorado  pool  distributing  plants  each 
month  in  order  to  qualify  Mid-Am 
producers  for  continued  pool  status.  The 
cooperative  stated  that  these  shipments 
would  displace  Denver-area  milk,  which 
would  have  to  be  moved  to  surplus 
handling  plants.  Both  movements, 
according  to  Mid-Am,  would  represent 
uneconomic  movements  of  milk. 
Without  the  requested  continued 
suspension,  the  cooperative  expects  to 
incur  substantial  unnecessary  costs  for 
the  movement  of  its  milk  solely  for  the 
purpose  of  pooling  the  milk  of  its 
members  currently  associated  with  the 
Eastern  Colorado  market. 

No  comments  in  opposition  to  the 
proposed  action  were  received. 
Comments  supporting  the  proposed 
action  were  filed  by  Mountain  Empire 
Dairymen's  Association  (MEDA),  a 
cooperative  association  representing 
most  of  the  producers  pooled  under  the 
order.  Mid-Am  also  filed  comments  that 
provided  additional  information  in 
support  of  the  suspension. 
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Milk  production  is  significantly  abovB 
year-earlier  levels  and  consequently  a 
greater  proportion  of  the  available  milk 
supplies  wiU  have  to  be  shipped  to 
manufacturing  plants  for  surplus  uses. 
Favorable  weather  conditions  and 
ample  feed  supplies  provide  strong 
indications  that  the  current  production 
trends  will  contioue,  without  offeetting 
increases  in  Class  I  use.  In  view  of  these 
circumstances,  it  is  conduded  that  the 
sttspensioQ  of  the  diversion  limits  and 
"touch-base"  requirements  of  the 
Eastern  Colorado  milk  order  should  be 
continued  for  the  months  of  November 
1986  through  February  1987  to  ensure  the 
orderly  marketing  of  milk  supplies.  The 
suspension  will  prevent  uneconomic 
movements  of  some  milk  through  pool 
plants  merely  for  the  purpose  of 
qualifying  it  for  producer  milk  status 
under  the  order. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  uiuiecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  condiUons  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  «vithout 
extensive  unnecessary  and  expensive 
hauling  and  handling  substantial 
quantities  of  milk  bom  producers  who 
regularly  supply  the  market  otherwise 
would  be  excluded  from  the  marketwide 
pool,  thereby  causing  a  disruption  in  the 
orderly  marketing  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  views  in  opposition  to 
this  action  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Regiater. 

List  of  Subjecte  in  7  CFR  Part  1137 

Milk  marketing  orders.  Milk,  Dairy 
products. 

//  is  therefore  ordered,  That  the 
following  provisions  of  §  1137.12(a)(l]  of 
the  Eastern  Colorado  order  are  hereby 
suspended  for  the  months  of  November 
1986  through  February  1987: 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1137  continues  to  read  as  follows: 

Authority:  Seca.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 


§1137.12    [Amended] 

2.  In  the  first  sentence  of 

§  1137.12(a)(1),  the  words  "from  whom 
at  least  three  deliveries  of  milk  are 
received  during  the  month  at  a 
distributing  plant"  are  suspended. 

3.  In  the  second  sentence  of 

§  1137.12(a)(1).  the  words  "30  percent  in 
the  months  of  March,  April,  May,  June, 
July,  and  December  and  20  percent  in 
other  months  of  and  "distributing"  are 
suspended. 
Effective  Date:  November  26, 1986. 

Signed  at  Washington,  DC,  on  November 
19. 1986.  j 

Kenneth  A.  Gilles,      ' 

Assistant  Secretary  for  Marketing  and 

Inspection  Services. 

[FR  Doc.  86-26620  Filed  11-25-66;  8:45  am] 

BILUNO  COOE  3410-02-M 


Farmers  Home  Administration 
7  CFR  Part  1951 

Implementation  of  Administrative 
Offset 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Interim  rule  with  request  for 
comments. 

summary:  The  Fanners  Home 
Administration  (FraHA)  adds  a 
regulation  to  permit  administrative 
offset  against  amounts  that  would 
otherwise  be  paid  by  other  Federal 
agencies  to  delinquent  FmHA  Farmer 
Program  loan  borrowers.  The  objective 
is  to  inform  the  public  of  the  procedures 
that  will  be  used  by  FmHA  to  exercise 
administrative  offset.  The  intended 
effect  is  to  allow  the  Agency  to  collect 
amounts  that  would  otherwise  be  paid 
to  delinquent  borrowers. 

EFFECTIVE  DATE:  November  26, 1986. 
Comments  must  be  submitted  on  or 
before  December  26, 1986. 

ADDRESSES:  Send  comments,  in 
duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Roan  6348-S,  14th  and 
Independence  SW.,  Washington,  DC 
20250.  All  written  comments  will  be 
available  for  public  inspection  during 
normal  working  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Nelson,  Management  Analyst, 
telephone  (202)  475-4705,  Farmers  Home 
Administration,  U.S.  Department  of 
Agriculture,  Room  5423,  South 
Agriculture  Building,  Washington,  DC 
20250. 


SUTFLEMENTAirr  MFOMIATION:  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  whidi  implements 
Executive  Order  12291,  and  has  been 
determined  "non-major."  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environnffint  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub.L. 
91-190,  an  Environmental  Impact 
Statement  is  not  required. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
Farm  Ownership  Loans,  specifically 
related  to  non-farm  enterprise  loans  (No. 
10.407]  and  Soil  and  Water  Loans  (SW 
Loans]  (No.  10.416]  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V,  46 
FR  29112.  June  24, 1963.]  Emergency 
Loans  (No.  10.404]  and  Farm  Operating 
Loans  (No.  ia406]  are  excluded  from  the 
Executive  Order. 

FmHA  is  implementing  this  interim 
rule  immediately  with  s  30  day  comment 
period.  It  is  the  policy  of  this 
Department  that  rules  lelating  to  public 
property,  loans,  grants,  benefits  or 
contracts  shall  be  published  for 
comment  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  Good  cause  exists  to  make 
this  regulation  effective  immediately 
and  not  to  publish  the  regulation  as  a 
proposed  rule.  The  rule  is  interpretative 
only  and  publication  as  a  proposed  rule 
is  unnecessary.  This  regulation  applies 
to  Farmer  Program  borrowers  who  have 
been  offered  the  opportunity  to 
restructure  their  debts  and  whose 
accounts  have  been  accelerated. 

While  delinquent  debts  owed  to 
FmHA  remain  unpaid,  FmHA  must 
borrow  money  to  operate  which 
increases  the  Federal  deficit.  Increased 
Government  borrowing  causes  interest 
rates  to  rise  and  reduces  the  availability 
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of  credit  in  the  country.  The  Debt 
Collection  Act  of  1982  (31  U.S.C.  3701, 
3711  and  3716-19),  the  Attorney 
General-Comptroller  General's  joint 
claims  collection  standards  for  agencies 
(4  CFR  Parts  101  through  105)  and  the 
Department  of  Agriculture's  debt 
collection  regulations  (7  CFR  Parts  1  and 
3)  contain  specific  and  detailed 
requirements  which  agencies  of  the 
Department  must  follow  in  order  to 
collect  debts  by  offset.  The  FmHA 
regulation  does  not  add  to  those  existing 
requirements.  The  regulation  simply 
restates  those  requirements  and 
identifies  the  FmHA  employees  who  are 
responsible  for  fulfilling  those 
requirements  for  FmHA.  Publication  as 
a  proposed  rule  is  unnecessary  because 
no  new  requirements  or  restrictions  are 
imposed  on  those  who  are  already 
subject  to  the  Departmental  regulation. 
Making  this  FmHA  regulation  effective 
immediately  upon  publication  is 
warranted  because  the  regulation  does 
no  more  than  give  guidance  to  FmHA's 
staff  and  afl'ected  parties  as  to  how  the 
Agency  intends  to  administer  the  Debt 
Collection  Act,  the  Attorney  General- 
Comptroller  General  regulation,  and  the 
Departmental  regulation. 

The  reporting  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  and  have  been  assigned 
OMB  Control  Number  0575-0119. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing,  Loan  programs — 
Agriculture,  Accounting,  Credit. 

Therefore.  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
2.23;  42  U.S.C.  1480;  CFR  2.70. 

2.  Subpart  C  consisting  of  §§  1951.101 
through  1951.150  is  added  to  read  as 
follows: 

Subpart  C— Offsets  of  Federal  Payments  to 
FmHA  Borrowers 

Sec. 

1951.101    General. 
1951.102-1951.104    [Reserved] 
1951.105    Administrative  offset. 
1951.106-1951.149    [Reserved] 
1951.150    OMB  control  number. 

Subpart  C— Offsets  of  Federal 
Payments  to  FmHA  Borrowers 

§1951.101    General 

The  Federal  Claims  Collection  Act  of 
1966  as  amended  by  the  Debt  Collection 


Act  of  1982  and  the  Deficit  Reduction 
Act  of  1984  authorize  Farmers  Home 
Administration  (FmHA)  to  use 
administrative,  salary  and  Internal 
Revenue  Service  (IRS)  offsets  to  collect 
delinquent  debts.  Any  money  that  is  or 
may  become  payable  from  the  United 
States  to  an  FmHA  borrower  may  be 
subject  to  offset  for  the  collection  of  a 
delinquent  debt  the  borrower  owes  to 
FmHA.  In  addition,  money  may  be 
collected  from  an  FmHA's  borrower's 
pay  for  delinquent  amounts  owed  by 
that  borrower  to  FmHA  if  the  borrower 
is  an  employee  of  a  Federal  agency,  the 
U.S.  Postal  Service,  the  Postal  Rate 
Commission,  or  a  member  of  the  U.S. 
Armed  Forces  or  the  Reserve. 

S§  1951.102-1951.104    [Reserved] 

§1951.105    Administrative  offset 

When  a  Farmer  Program  borrower  is 
owed  money  by  another  Federal  agency 
(except  a  tax  refund  owed  by  IRS),  this 
section  explains  how  to  collect 
delinquent  amounts  owed  by  that 
borrower  to  FmHA.  Payment  up  to  the 
delinquent  amount  will  be  made  to 
FmHA  directly  by  the  other  Federal 
agency.  The  delinquent  amount  does  not 
have  to  be  reduced  to  judgment  or  be 
undisputed  and  the  payment  does  not 
have  to  be  covered  by  an  FmHA 
security  instrument.  Before  another 
Federal  agency  can  be  asked  to  offset 
any  amount,  the  borrower's  account 
must  be  accelerated.  Offset  cannot  be 
used,  if.  according  to  State  law. 
accepting  a  payment  after  acceleration 
has  the  effect  of  reinstating  the  account. 
A  State  supplement  must  be  issued 
explaining  whether  offset  can  be  used  in 
each  State.  Section  1955.15(d)(3)  of 
Subpart  A  of  Part  1955  of  this  chapter  is 
not  applicable  to  this  situation. 
Decisions  made  under  the  following 
sections  are  not  appealable  under 
Subpart  B  of  Part  1900  of  this  chapter. 

(a)  Feasibility  of  administrative 
offset.  The  first  step  a  County 
Supervisor  must  take  to  use  this  offset 
procedure  is  to  decide  if  offset  is 
feasible.  If  the  County  Supervisor 
decides  that  offset  is  not  feasible,  the 
reasons  for  this  decision  will  be 
documented  in  the  running  case  record 
and  no  offset  will  be  made.  If  offset  is 
feasible,  the  directions  in  the  following 
sections  will  be  used  to  collect  by  offset. 
Offset  is  not  feasible  if: 

(1)  It  is  not  practical.  For  example,  the 
cost  to  the  Government  of  collecting  by 
offset  might  exceed  the  amount  of  the 
delinquency. 

(2)  Making  the  payment  directly  to 
FmHA  would  substantially  interfere 
with  or  defeat  the  purpose  of  the  other 
Federal  agency. 


(3)  The  account  has  not  been 
accelerated. 

(4)  There  are  legal  obstacles  to 
collecting  the  debt.  For  example,  if  the 
borrower  is  under  the  junsdiction  of  a 
bankruptcy  court  or  if  the  statute  of 
limitations  on  collecting  the  debt  has 
expired,  the  debt  cannot  be  collected  by 
offset.  The  State  Office  should  contact 
the  Office  of  General  Counsel  (OGC)  for 
advice,  if  necessary. 

(b)  Notice  to  borrower  of 
administrative  offset.  After  the  County 
Supervisor  has  determined  it  is  feasible 
to  collect  by  offset,  the  County 
Supervisor  will  send  the  borrower 
FmHA  Form  Letter  1951-1  or  FmHA 
Form  Letter  1951-2.  This  will  be 
personally  delivered  to  the  borrower  or 
sent  by  certified  mail,  return  receipt 
requested,  with  a  copy  sent  by  regular 
mail  on  the  same  day.  If  the  certified 
mail  receipt  is  returned,  it  will  show 
when  the  borrower  received  the  FmHA 
Form  Letter  and  the  time  hmits  set  out  in 
FmHA  Form  Letters  1951-1  or  1951-2 
will  run  from  that  date.  If  delivery  by 
certified  mail  is  not  accomplished. 
FmHA  will  assume  that  the  borrower 
received  the  FmHA  Form  Letter  by 
regular  mail  on  the  day  the  certified  mail 
was  refused  or  was  unable  to  be 
delivered.  If  the  borrower  does  not  take 
any  action  within  the  time  limits  set  out 
in  FmHA  Form  Letter  1951-1,  the  County 
Supervisor  will  prepare  and  send  FmHA 
Form  Letter  1951-3  as  required  by 

S  1951.105(d)  of  this  subpart.  FmHA 
Form  Letter  1951-2  may  be  used  if  the 
County  Supervisor  has  reason  to  believe 
that  another  Government  agency  is 
about  to  make  a  payment  to  a  borrower 
and  if  failure  to  make  an  offset  would 
substantially  prejudice  the  government's 
ability  to  collect  and  if  there  is  not 
enough  time  to  use  FmHA  Form  Letter 
1951-1  and  complete  the  procedures  set 
out  in  §  1951.105  of  this  subpart.  FmHA 
Form  Letter  1951-2  may  also  be  used  if 
the  borrower  had  an  FmHA  appeal 
hearing  to  contest  the  delinquency  and 
the  existence  of  the  debt.  FmHA  Form 
Letter  1951-2  may  not  be  used  in  any 
other  circumstances.  If  FmHA  Form 
Letter  1951-2  is  used,  FmHA  Form  Letter 
1951-3  will  be  prepared  and  sent  as  set 
out  in  this  subpart. 

(c)  Borrower's  request  for  records, 
offer  to  repay  or  request  for  a  review 
regarding  administrative  offset.  (1)  If  a 
borrower  responds  to  FmHA  Form 
Letters  1951-1  or  1951-2  by  asking  to 
review  and  copy  FmHA's  records 
relating  to  the  delinquent  debt,  the 
County  Supervisor  must  promptly 
respond  by  sending  a  letter  which  tells 
the  borrower  the  location  of  the 
borrower's  FmHA  files  and  that  the  files 
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may  be  reviewed  and  copied  within  the 
next  30  calendar  days.  Copying  costs 
(see  FmHA  Instruction  aoi6-F)  and  the 
boon  the  files  will  be  available  each 
day  wiU  be  set  out  in  the  letter. 

(2)  If  a  borrower  responds  to  FmHA 
Form  Letter  1951-1  by  offering  to  repay 
the  delinquency,  the  offer  will  be 
accepted  only  if  the  County  Supervisor 
decides  that  an  offset  would  result  in 
undue  financial  hardship  to  the 
borrower  or  would  be  unfair  to  the 
borrower  for  some  reason.  This  decision 
will  be  documented  in  the  running  case 
record  and  the  borrower  wrill  be  sent  a 
letter  which  sets  out  the  County 
Supervisor's  decision  to  accept  or  reject 
the  offer  to  repay.  Form  FmHA  440-«, 
"Supplementary  Payment  Agreement," 
will  be  used  if  a  repayment  offer  is 
accepted.  The  County  Supervisor  must 
decide  whether  to  accept  the  offer 
within  45  calendar  days  after  the  initial 
offer  to  repay  is  made. 

(3)  If  a  borrower  responds  to  FmHA 
Fonn  Letters  1951-1  or  1951-2  by  asking 
for  a  review  of  FmHA's  determination 
that  a  debt  exists  and/or  is  delinquent, 
the  borrower  then  has  10  calendar  days 
to  send  the  County  Supervisor  evidence 
supporting  the  borrower's  position.  As 
soon  as  possible,  the  County  Supervisor 
will  forward  the  borrower's  request  for  a 
review,  the  borrower's  case  file  and  all 
evidence  provided  by  the  borrower  lo 
the  District  Director  for  review.  If  the 
borrower  asked  for  a  hearing,  the 
District  Director  will  decide  if  one  is 
needed.  A  hearing  is  needed  only  if  the 
question  of  the  dehnquency  and  the 
existence  of  the  debt  cannot  be 
determined  from  a  documentary  review 
of  the  borrower's  file  and  any  other 
evidence  provided.  If  a  hearing  is 
needed,  the  borrower  will  be  informed 
in  writing  of  the  time  and  place  of  the 
hearing:  Exhibit  A  to  Subpart  B  of  Part 
1900  of  this  chapter  will  be  sent  to  the 
borrower  and  those  directions  will  be 
followed.  If  the  borrower  requests  a 
hearing  and  the  District  Director 
determines  that  a  hearing  is  not  needed, 
the  District  Director  will  inform  the 
borrower  in  writing  of  why  a  hearing  is 
not  needed  within  15  calendar  days  of 
receivirtg  the  borrower's  file  and 
evidence.  The  District  Director  will  then 
conduct  a  documentary  review  within  45 
days  of  when  the  borrower  asked  for  a 
review.  At  the  hearing  or  after  the 
documentary  review,  the  District 
Director  will  decide  whether  the  debt 
exists  and/or  is  delinquent;  this  decision 
will  be  made  within  30  calendar  days  of 
the  hearing  or  review.  The  District 
Director  will  send  the  borrower  a  letter 
which  explains  the  decision.  The  District 


Director's  decision  is  final  and  the 
borrower  has  no  right  to  a  further 
review.  Copies  will  be  sent  to  the 
borrower's  attorney  (if  any),  the  County 
Supervisor,  and  the  Assistant  Secretary 
for  Administration,  USDA,  Washington, 
DC  20250. 

(4)  The  lime  limits  set  in  FmHA  Form 
Letters  1951-1  or  1951-2  run 
concurrently.  If  a  borrower  asks  to 
review  the  FmHA  file  and  offers  to 
repay  the  debt,  the  borrower  cannot 
take  30  calendar  days  to  ask  to  review 
the  FmHA  file  and  then  take  an 
additional  30  days  to  offer  to  repay.  The 
request  to  review  the  file,  the  offer  to 
repay  and/or  request  for  a  review  must 
all  be  made  within  30  days  of  the  date 
the  borrower  receives  the  FmHA  Form 
Letter.  FmHA  then  has  a  maximum  of  45 
calendar  days  from  the  day  the 
borrower's  request  is  received  by  FmHA 
to  evaluate  the  offer  to  repay  or 
complete  the  review. 

(d)  Request  for  administrative  offset 
If  FmHA  Form  Letter  1951-2  has  been 
sent,  FmHA  Form  Letter  1951-3  will  be 
prepared  and  mailed  immediately  by  the 
County  Supervisor.  If  FmHA  Form  Letter 
1951-1  has  been  sent,  FmHA  Form 
Letter  1951-3  will  be  prepared  by  the 
County  Supervisor  after:  (1)  The 
borrower  has  reviewed  the  file  (or  the 
time  for  review  has  expired,  whichever 
comes  first];  (2)  a  review  of  the  record 
and  any  evidence  provided  by  the 
borrower  or  a  hearing  has  been 
concluded  and  a  decision  has  been 
made  that  the  debt  exists  and  is 
delinquent;  or  (3)  a  decision  is  made 
whether  to  accept  •  repayment  offer. 
FmHA  Form  Letter  1951-3  will  be  sent 
by  the  County  Supervisor  to  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  Federal 
Crop  Insurance  Corporation  (FCIC)  or 
any  other  Federal  agency  likely  to  have 
money  scheduled  to  be  paid  to  the 
borrower.  Exhibit  A  of  this  subpart 
(available  in  any  FmHA  office)  provides 
the  addresses  of  officials  to  whom  a 
completed  FmHA  Form  Letter  1951-3 
should  be  mailed.  The  Coimty 
Supervisor  will  send  a  copy  of  the 
completed  FmHA  Form  Letter  1951-3  to 
the  State  Administrative  Officer. 

(e)  Application  of  payments,  refunds 
and  overpayments  for  administrative 
offset.  (1)  Only  delinquencies  can  be 
collected  by  offset.  Therefore,  if  an 
FmHA  Form  Letter  1951-3  is  submitted 
to  another  Federal  agency  which  owes  a 
borrower  an  amount  in  excess  of  the 
FmHA  delinquency,  that  excess  will  be 
remitted  to  the  borrower  by  the  other 
agency. 


(2)  If  a  borrower  is  delinquent  on  more 
than  one  FmHA  debt,  amounts  collected 
by  offset  will  be  distributed  and  applied 
as  regular  payments. 

(3)  If  a  borrower  receives  FmHA  Form 
Letter  1951-2  of  this  subpart  and  an 
offset  is  made  and  after  a  review  of  the 
FmHA  file  and  any  evidence  presented 
by  the  borrower  the  County  Supervisor/ 
District  Director  decides  that  the  offset 
should  not  have  been  made  or  should 
have  been  made  for  a  lesser  amount,  a 
refund  will  be  processed  promptly  in 
accordance  with  §  1951.13(b)  of  Subpart 
A  of  Part  1951  of  this  chapter.  The 
borrower  is  not  entitled  to  interest  on 
the  amount  refunded. 

(4)  If  FmHA  receives  money  through 
an  offset  but  the  borrower  is  not 
delinquent  at  the  time  or  the  amount 
received  is  in  excess  of  the  delinquency, 
the  entire  amount  or  the  amount  in 
excess  of  the  delinquency  must  be 
refunded  promptly  to  the  borrower  in 
accordance  with  §  1951.13(b)  of  Subpart 
A  of  Part  1951  of  this  chapter.  The 
borrower  is  not  entitled  to  any  payment 
of  interest  on  the  refunded  amount. 

(5)  All  amounts  collected  by  offset 
will  be  recorded  on  Exhibit  B  of  this 
subpart  (available  in  any  FmHA  office) 
by  the  County  Supervisor.  Exhibit  B  will 
be  filed  in  operational  file  1951-Offsets, 
and  a  copy  will  be  sent  to  the  State 
Administrative  Officer  every  six 
months. 

(f)  CanceJfation  of  administrative 
offset.  If  a  borrower's  name  has  been 
submitted  to  another  agency  for  offset 
and  the  borrower's  account  is  brought 
current  (either  by  payment  or  by  some 
servicing  action),  the  County  Supervisor 
will  notify  the  other  agency  that  the 
borrower  is  no  longer  delinquent.  The 
addresses  listed  on  Exhibit  A  of  this 
subpart  (available  in  any  FmHA  office) 
will  be  used  for  ASCS  and  FCIC. 

(g)  Administrative  offset  of  FmHA 
money.  FmHA  will  not  offset  its  loan  or 
grant  funds  at  the  request  of  other 
agencies.  Information  provided  by  other 
agencies  about  debts  owed  to  them  will 
be  considered  by  FmHA  when  it 
evaluates  a  borrower's  repayment 
ability  and  will  be  compared  to  financial 
information  that  the  borrower  provided. 

§§  1951.106-1951.149    IRessrvedl 

§  1 95 1 . 1  SO    0MB  control  number. 

The  collection  of  information 
requirements  in  this  regulation  have 

been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
0MB  control  number  0575-0119. 
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Vance  L  Clark. 
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deparhiemt  of  energy 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  CAS-RM-eO-1 16] 

Energy  Conservation  Program  for 
Consumer  Products;  Amendnwnts  to 
Provisions  for  ttw  Waiver  of  Consumer 
Product  Test  Procedures 

agency:  Conservation  and  Renewable 
Energy  Office.  DOE. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Enei^  is 
amending  the  Department's  appliance 
test  procedure  waiver  process  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  grant  an 
interim  waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  product  test  procedures. 
Manufacturers  currently  may  petition 
DOE  to  temporarily  waive  test 
procedures  for  a  particular  product.  A 
waiver  may  be  granted  when 
characteristics  of  the  product  prevent 
the  use  of  the  prescribed  test  procedures 
or  lead  to  test  procedure  results  that 
provide  materially  inaccurate 
comparative  data.  Today's  rule  will 
simplify  the  waiver  process  so  that  a 
manufacturer,  when  petitioning  EKDE  for 
a  test  procedure  waiver,  may  also 
request,  and  if  eligible,  be  granted,  an 
interim  waiver  of  test  procedure 
requirements  while  DOE  considers  the 
petition  for  waiver. 
EFFECTIVE  DATE  December  26, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McCabe.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
132,  Room  GF-217,  Forrestal  Building. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9127 
Eugene  Margolis,  Esq..  Department  of 
Energy.  Office  of  General  Counsel. 
Mail  Station  GC-12.  Room  6B-128. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
(202)  252-9513. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

a.  Authority 

b.  Background 


II.  Discussion  of  Comments 

III.  Environmental.  Regulatory  Impact  and 

Regulatory  Flexibility  Reviews 

a.  Environmental  Review 

b.  Regulatory  Impact  Review 

c.  Small  Entity  Impact  Review 

I.  Intniduciion 

a.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA)  (Pub.  L 
94-163).  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA)  (Pub.  L  95-619).  i  created  the 
Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles.  The  consumer  products 
subject  to  this  program  (referred  to 
hereafter  as  "covered  products")  are: 
refrigerators  and  refrigerator-freeierr. 
freezers:  dishwashers;  dothes  dryers; 
water  heaters;  room  air  conditioners; 
home  heating  equipment,  not  including 
furnaces;  television  sets;  kitchen  ranges 
and  ovens;  clothes  washers;  humidifiers 
and  dehamidifiers;  cenfral  air 
conditioners;  and  furnaces,  as  well  as 
any  other  consumer  product  classified 
by  the  Secretary  of  Kiergy.  if  the 
product  uses  a  specified  miniraom 
amount  of  energy.  See  section  322.  The 
Secretary  has  not  so  classified  any 
additional  products. 

Under  the  Act,  the  program  consists 
essentially  of  three  parts:  Testing, 
labeling,  and  energy  efficiency 
standards. 

For  each  of  the  covered  products,  the 
Department  of  Energy,  in  consultation 
with  the  National  Bureau  of  Standards, 
is  required  to  establish  test  procedures 
which  provide  test  results  that  reflect 
the  energy  efficiency,  energy  use,  or 
estimated  annual  operating  cost  of  each 
covered  product  See  section  323(bKl). 
One  hundred  and  eighty  days  after  a 
test  iMtx:edure  for  a  product  is  adopted, 
a  manufacturer  must  represent  the 
energy  consumption  of  or  the  cost  of 
energy  consumed  by  the  product  only  in 
accordance  with  the  DOE  test 
procedure.  See  section  323(c).  Test 
procedures  have  been  prescribed 
relating  to  all  products,  and  are 
amended  on  the  basis  of  continuing 
review.  The  test  procedures  are 
intended  for  use  in  other  program 
elements,  such  as  product  labeling 
(administered  by  the  Federal  Trade 
Commission  pursuant  to  section  324  of 
the  Act)  and  energy  efficiency 
standards,  as  required  by  section  325 
(a)(1)  and  (c)  of  the  Act. 


'  Part  B  of  Title  III  of  EPCA  as  amended  by 
NECPA.  42  US.C.  a291-e30a  ft  refeired  to  in  this 
notice  a>  the  "Act." 


b.  Background 

DOE  has  prescribed  test  procedures 
for  the  covered  products  numerated  in 
section  322(a)  (1H13)  of  the  Act 
Procedures  to  allow  DOE  temporarily  to 
waive  test  procedure  requirements 
under  certain  narrow  conditions  were 
published  by  the  Department  on 
September  26, 1980. 45  FR  64109.  These 
procedures,  contained  in  (  430.27  of  the 
Code  of  Federal  Regulations  allow  DOE, 
upon  petition,  to  waive  applicability  of 
test  procedures  for  a  particular  basic 
model  if  the  model  has  design 
characteristics  which  either  prevent 
testing  according  to  the  prescribed  test 
procedures  or  which  lead  to  test 
procedure  results  that  provide 
materially  inaccurate  comparative  data. 
Within  one  year  of  granting  any  waiver, 
DOE  is  required  to  publish  in  die 
Federal  Kegistar  a  notice  of  proposed 
rulemaking  to  amend  its  regulations  so 
as  to  eliminate  any  need  for  the 
continuation  of  such  waiver.  The  waiver 
terminates  on  the  effective  date  of  the 
applicable  final  rule. 

The  test  procedure  waiver  regulations 
contained  no  provisi<ms  to  allow 
inunediate  regulatory  relief  to  a 
manufacturer  that  might  experience 
economic  hardship  during  the  period 
DOE  is  considering  such  a 
manufacturer's  petition  for  a  test 
procedure  waiver.  As  a  result, 
manufoctnrrav  seeking  immediate 
regulatory  relief  from  test  procedure 
requirements  while  the  applicable 
petition  for  waiver  is  under 
consideration  have  found  it  necessary  to 
file  an  application  for  exception  with 
DOE'S  Office  of  Hearings  and  Appeals 
as  provided  in  10  CFR,  Part  20IS,  Subpart 
D.  Recognizing  the  iteed  to  simplify  this 
process,  on  April  16, 1986,  DOE 
published  a  proposal,  modeled  after  the 
provisions  contained  in  10  CFR,  Part  205. 
Subpart  D,  that  would  allow  any 
manufacturer  to  request,  concurrently, 
from  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
both  a  waiver  from  test  procedure 
requirements  and  an  interim  waiver 
from  those  requirements.  (51  FR  12861.) 

DOE  proposed  that  any  manufacturer 
petitioning  DOE  for  a  test  procedure 
waiver  could  file  an  "Application  for 
Interim  Waiver"  as  part  of  or  after  the 
filing  of  a  petition  for  waiver.  The 
application  would  have  to  address  what 
economic  hardship  or  competitive 
disadvantage  would  result  in  the  event 
that  the  application  was  denied.  Under 
the  proposal  a  petitioner  for  waiver, 
upon  applying  for  an  interim  waiver, 
would  be  required  to  send  a  copy  of 
such  application  with  a  copy  of  the 
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petition  to  ail  competitors,  and  each 
applicant,  prior  to  filing  with  DOE.  must 
include  a  list  of  those  persons  to  whom 
the  petition  for  waiver  and  application 
for  interim  waiver  are  being  sent.  DOE 
also  proposed  that  an  interim  waiver 
would  expire  90  days  after  issuance  or 
upon  DOE's  grant  or  denial  of  the 
petition  for  waiver  and  that  DOE  could 
provide  a  180-day  extension  of  an 
interim  waiver. 

DOE  requested  comments  on  the 
proposal  and  held  a  public  hearing  in 
Washington,  DC,  on  May  20. 1988,  at 
which  testimony  was  received  from 
representatives  of  three  appliance 
manufacturers.  During  the  comment 
period  that  ended  June  16, 1986,  DOE 
received  comments  from  six 
manufacturers. 

n.  Discussion  of  Comments 

All  the  comments  received  supported 
DOE'S  proposal  to  simphfy  the  test 
procedure  waiver  provisions.  Carrier 
Corporation  (Carrier,  No.  10),  Snyder 
General  Corporation  {Snyder  General, 
No.  11)  and  Lennox  Industries  (Lennox, 
No.  13)  urged  adoption  of  the  rule  as 
proposed.*  Amtrol,  Inc.  (Amtrol,  No.  12), 
Whirlpool  Corporation  (Whiripool, 
Testimony  and  No.  14),  General  Electric 
Company  (GE,  Testimony  and  No.  15) 
and  Electrolux  (Electrolux.  Testimony) 
also  supported  the  concept  of  the 
proposal  and  made  recommendations  on 
the  filing  requirements  for  petitions  for 
waiver  and  applications  for  interim 
waiver,  and  posed  questions  to  DOE 
concerning  the  effect  of  waivers  and 
interim  waivers  on  manufacturer  energy 
claims  and  product  labeling 
requirements. 

After  careful  review  of  the  testimony 
and  comments  received,  DOE  is 
amending  the  test  procedure  waiver 
provisions  to  include  several  of  the 
recommendations  submitted. 

DOE  received  comments  addressing 
information  that  should  be  contained  in 
Petitions  for  Waiver  and  Applications 
for  Interim  Waiver. 

Whirlpool  and  Electrolux  stressed  the 
importance  of  the  criteria  being  clear 
and  not  subject  to  various 
interpretations  (Whirlpool,  No.  14  at  2 
and  Electrolux,  Testimony).  Whirlpool 
agreed  that  a  petition  and  an  application 
should  identify  the  basic  model(s)  for 
which  a  waiver  or  interim  waiver  is 
requested  and  show  that  the  particular 
basic  model(s)  has  design 
characteristics  which  prevent  testing 


»  Comments  on  the  proposal  were  given  docket 
numbers  and  are  numbered  consecutively, 
beginning  with  the  number  ten  (10).  Comments 
submitted  as  part  of  an  oral  presentation  at  the  May 
20. 1986.  public  hearing  are  identified  as  Testimony. 


according  to  ths-  prescribed  test 
procedure.  Hovvver,  it  believes  that 
model  numbers  should  not  be  required 
in  a  petition  or  upplication  since 
providing  sue  h  information  would 
"serve  no  useful  purpose  to  the  waiver 
process"  and  cnuid  reveal  product 
models  pnor  (c  introduction  to  the 
marketplace  (W  hirlpool,  No.  14  at  3-7). 

General  Electric  testified,  and 
Electrolux  aj<rei-d.  that  a  Petition  for 
Waiver  and  Application  for  Interim 
Waiver  should  include  identification  of 
all  models  thdt  ire  included  in  the  basic 
model  description  In  written  comments, 
GE  suggested  thdt  identification  of  a 
"family  of  model.s  to  be  covered  by 
waiver  could  be  done  by  providing  a 
unique  alpha/numeric  code"  in  the 
model  number  that  would  be  used  to 
identify  the  models  for  product  labeling 
purposes.  The  company  suggested  that 
the  statement  "All  models  designated 
[proper  alpha /numeric  code  inserted] 
are  tested  according  to  the  provisions  of 
the  waiver".  If.  after  a  waiver  had  been 
granted,  a  manufacturer  wished  to  add 
additional  models  to  be  covered  by  the 
waiver,  GE  recommended  that  the 
manufacturer  file  a  new  Petition  for 
Waiver  and  Application  for  Interim 
Waiver  (GE,  No.  15  at  1). 

Commenters  agreed  that  petitioners 
be  required  to  explain  in  detail  why  the 
existing  test  procedure  cannot  be  used 
and  provide  sufficient  information  on 
the  new  design  or  feature  that  is  the 
basis  for  the  petition  (GE,  Testimony; 
Whirlpool  No.  14  at  3-6;  Electrolux, 
Testimony).  Whirlpool  added  that  a 
petition  should  include  information  on 
the  uniqueness  of  the  design,  technical 
data  and  patents  pending  (Whirlpool, 
No.  14  at  3). 

These  commenters  also  agreed  that  a 
Petition  for  Waiver  and  Application  for 
Interim  Waiver  describe  any  alternate 
test  procedure  known  by  the  petitioner, 
but  that  knowledge  of  an  alternate  test 
procedure  should  not  be  used  as  a  basis 
to  grant  an  interim  waiver  (GE,  No.  15  at 
2;  Electrolux.  Testimony:  Whirlpool,  No. 
14  at  7).  Whiripool  added  that  a 
manufacturer  should  have  at  least  180 
days  to  submit  test  data  to  assist  DOE  in 
gathering  relevant  information 
concerning  the  petition.  Whiripool 
emphasized  that  the  burden  of 
identifying  an  alternate  test  procedure  is 
on  DOE,  not  the  manufacturer 
(Whiripool.No.il  at  7). 

Finally,  these  commenters  generally 
agreed  that  an  Application  for  Interim 
Waiver  should  demonstrate  the  likely 
success  of  the  Petition  for  Waiver  and 
show  what  economic  hardship  or 
competitive  disadvantage  is  likely  to 
result  without  a  favorable  determination 


by  DOE.  Whiripool  and  Electrolux  also 
concluded  that  an  interim  waiver  should 
be  granted  without  delay  if  the 
application  contains  the  requested  basic 
identification  and  justification.  The 
manufacturers  maintain  that  it  is  the 
Petition  for  Waiver,  not  the  Application 
for  Interim  Waiver,  that  should  be  the 
subject  of  scrutiny  by  DOE  (Whiripool, 
No.  14  at  4;  Electrolux.  Testimony). 

The  Department  of  Energy  agrees  that 
criteria  for  Petitions  fo^  Waiver  and 
Applications  for  Interim  Waiver  should 
be  as  clear  and  objective  as  possible. 
DOE  observes,  however,  that  the  basic 
criteria  recommended  by  the 
commenters  are  the  same  criteria  DOE 
has  proposed.  DOE  concurs  that 
information  submitted  by  manufacturers 
should  be  substantial  and  thorough  and 
while  neither  the  Department  nor  the 
manufacturers  have  not  defined  these 
terms,  DOE  believes  that  it  is  in  the 
manufacturers  best  interests  to  submit 
as  much  information  and  detail  as 
possible. 

Section  430.27  has  always  required  a 
petitioner  to  address  the  "specific" 
requirements  sought  to  be  waived  and  to 
discuss  "in  detail"  the  need  for  the 
requested  waiver,  including 
identification  of  the  particular  basic 
model(s)  for  which  a  waiver  is  requested 
and  the  design  characteristics 
constituting  the  reasons  for  the  waiver. 

In  regard  to  identifying  the  basic 
model(s)  for  which  a  waiver  or  interim 
waiver  is  sought,  DOE  has  not  required, 
nor  is  requiring  in  today's  rule,  that 
specific  model  numbers  be  provided. 
However,  DOE  does  not  accept 
Whirlpool's  contention  that  such 
information  would  "serve  no  useful 
purpose."  A  petitioner  is  required  to 
clearly  identify  the  units  covered  by  the 
petition.  While  DOE  recognizes  that  in 
some  cases  using  model  numbers  could 
be  burdensome,  the  Department 
encourages,  when  feasible, 
manufacturer  use  of  a  model  number{s) 
to  ensure  that  identification  of  the 
product(s)  is  most  descriptive  and 
concise.  The  Department  wants  to  be 
very  clear  on  this  point:  Compliance 
with  §  430.27  (a)(1)  and  (b)(2)  requires 
that,  at  a  minimum,  the  basic  model(s) 
be  identified  using  some  designator 
unique  to  that  model(s)  or  family  of 
models  and  which  oould  be  identified, 
for  example,  in  a  review  of  the 
manufacturer's  product  literature. 
However,  DOE  reserves  the  right  to 
request  and  use  the  specific  model 
numbers  of  the  applicable  basic  model 
for  identification  purposes.  If  a 
manufacturer  has  a  question  concerning 
the  applicability  of  a  waiver,  DOE 
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encourages  the  manufacturer  to  contact 
the  Department 

DOE  agrees  that  the  granting  of  an 
interim  waiver  should  not  be  based  on 
the  applicant's  identification  of  an 
alternate  test  procedure,  and  nothing  in 
DOFs  regulations  requires  such  a 
showing.  DOE  requires  that  a  Petition 
for  Waiver  and  an  Application  for 
Interim  Waiver  "include  any  alternate 
test  procedure  known  to  the  petitioner. 
.  .  ."  Clearly,  however,  the  petitioner/ 
applicant  will  have  some  data  available 
since  a  determination  was  made,  after 
testing,  that  the  prescribed  test 
procedure  is  inappropriate.  The 
Department  believes  that  a  petitioner/ 
applicant  has  a  responsibility  to  address 
this  issue  by  participating  in  the 
development  of  an  alternate  test 
procedure.  DOE  agrees  with  Whirlpool's 
suggestion  that  manufacturers  submit 
test  data  and  any  other  information  to 
DOE  while  the  Petition  for  Waiver  is 
being  considered.  DOE  points  out  that 
the  .\pplication  for  Interim  Waiver  is 
not  the  subject  of  the  same  scrutiny  a 
Petition  for  Waiver  receives  but  must 
address  issues  of  the  economic/ 
competitive  hardship  and  the  likely 
success  of  the  waiver  petition. 

Three  conunenters  suggested  that  an 
interim  waiver  be  granted  for  180  days 
with  an  allowable  180-day  extension, 
rather  than  the  90-day  interim  waiver, 
180-day  extension  proposed  by  DOE. 
These  commenters  suggested  that  90 
days  would  not  allow  adequate  time  for 
a  manufacturer  to  submit  applicable 
Held  test  data  while  DOE  considers  the 
pending  Petition  for  Waiver  and  that  a 
180-day  interim  waiver  could  eliminate 
the  need  for  an  extension  in  case  of 
unanticipated  delays  during 
consideration  of  the  Petition  for  Waiver 
(Whirlpool.  Testimony  and  No.  14  at  7; 
Amtrol,  No.  12  at  1;  and  Electrolux, 
Testimony). 

The  Department  agrees  with  the 
recommendation  of  granting  interim 
waivers  for  180  days.  This  change  is 
reflected  in  today's  notice. 

Commenting  on  the  requirements  for 
notifying  competitors.  Whirlpool 
suggested  that  a  petitioner  have  five 
working  days  from  the  date  a  Petition 
for  Waiver  is  published  in  the  Federal 
Register  in  which  to  send  written 
notification.  Whirlpool  explained  that 
five  working  days  should  provide  ample 
time  for  a  petitioner  to  receive  a  copy  of 
the  published  notice.  Whirlpool  also 
stated  that  the  proposed  rule  needs  to  be 
more  specific  about  the  timing  and 
procedure  for  filing  an  Application  for 
Interim  Waiver  and  Petition  for  Waiver. 
Section  430.27(c)(2)  of  DOE'S  proposal 
statod:  "Each  applicant  for  Interim 
Waiver,  whether  filing  jointly  with,  or 


subsequent  to,  the  Petition  for  Waiver 
with  DOE,  shall  concurrently  notify  in 

writing  all  known  manufacturers " 

Whirlpool  explained  that  from  a 
competitive  point  of  view,  concurrent 
notification  is  more  appropriate  than 
prior  notification  and  provides  ample 
time  for  competitors  to  submit 
comments.  Whirlpool  explained  further 
that  concurrent  would  mean  the  same 
day  (Whirlpool,  Testimony). 

DOE  concurs  with  Whirlpool's 
suggestions.  Today's  notice  reflects 
these  changes. 

General  Electric  also  suggested  a 
change  to  S  43a27(c)(2).  GE 
recommended  that  certification  by  an 
applicant  to  DOE  that  a  Petition  for 
Waiver  and  Apphcation  for  Interim 
Waiver  have  been  sent  to  competitors 
also  include  a  statement  that  these 
documents  have  been  received  by  the 
appropriate  manufactin-ers.  GE  stated 
that  this  could  be  accomplished  by 
sending  the  documents  via  certified  or 
registered  mail  (GE,  Testimony). 
Whirlpool  disagreed,  stating  that  GE's 
suggestion  would  be  burdensome. 

DOE  agrees  with  Whirlpool.  The 
Department's  purpose  in  amending  the 
test  procedure  waiver  provisions  is  to 
simplify  and  expedite  the  waiver 
process  and  GFs  suggestion  could  cause 
unnecessary  delays  in  that  process.  It  is 
also  for  this  reason  that  DOE  proposed, 
and  today's  rule  requires,  that  persons 
submitting  comments  to  DOE  concerning 
an  application  for  interim  waiver  also 
send  a  copy  of  the  comments  to  the 
applicant.  Similarly,  today's  rule 
requires  persons  submitting  comments 
to  DOE  concerning  a  petition  for  waiver 
also  send  a  copy  to  the  petitioner. 

One  commenter.  Whirlpool, 
maintained  that  DOE  should  include 
some  provisions  for  a  petitioner  to  have 
"confidential  preliminary  review 
sessions  with  DOE  prior  to  the  formal 
filing  for  interim  waiver."  Whirlpool 
stated  that  the  confidential  and 
preliminary  aspects  of  such  a  provision 
are  "crucial"  to  the  process  working 
smoothly  and  encouraging  innovation 
(Whirlpool,  Testimony). 

DOE  fails  to  see  the  need  to  formally 
prescribe  such  provisions.  The 
Department  has  been  and  continues  to 
be  available  to  discuss  such  matters 
with  manufacturers.  In  addition,  since 
the  treatment  of  confidential  material 
already  is  addressed  at  10  CPR  1004.11, 
DOE  believes  it  is  unnecessary  to 
address  this  further  in  today 's  rule. 

Amtrol  raised  the  question  of  what 
would  happen  if  DOE  granted  an  Interim 
Waiver  and  denied  the  Petition  for 
Waiver.  In  that  event,  DOE  will,  at  that 
time,  address  the  specific  steps  required 
of  the  manufacturer. 


Finally,  Whirlpool  and  GE  expressed 
confusion  regarding  the  labeling  ot  and 
advertising  claims  for,  applicable 
products  during  the  term  of  the  waiver 
but  before  DOE  amends  the  test 
procedure  regulations.  Both  commenters 
urged  DOE  to  obtain  a  ruling  or  some 
type  of  clarification  from  the  Federal 
Trade  Commission  [FTC]  on  the 
applicability  of  FTCTs  product  labeling 
regulations  for  modeI(s]  covered  by  an 
Interim  Waiver  or  Waiver  (Whirlpool, 
No.  14  at  4;  GE,  Testimony).  General 
Electric  also  questioned  how  a  waiver  or 
interim  waiver  should  be  treated 
relative  to  a  mandatory  energy 
efficiency  standard  for  that  product  (GE. 
Testimony). 

DOE  is  aware  that  manufacturers 
have  questions  concerning  compliaBoe 
with  FTC  labeling  regulations  as  applied 
to  products  that  have  received  waivers 
from  prescribed  DOE  test  procedures. 
The  Department  believes  that  the 
appropriate  procedure  for  addressing 
these  concerns  is  for  manufacturers  to 
request  from  FTC  an  interpretation  of 
the  applicable  FTC  labeling  regulations. 
Any  other  limitations  that  mi^t  be 
imposed  on  a  manufecturer  by  a  waiver 
will  be  specified  by  DOE  in  the  interim 
waiver  or  waiver.  In  regard  to  the  effect 
of  a  waiver  on  compliance  with 
provisions  of  a  mandatory  energy 
efficiency  standard  for  a  particidar 
product,  DOE  would  address  this  issue 
in  each  interim  waiver  or  waiver 
granted  after  the  applicable  energy 
efficiency  standard  is  in  effect 

m.  Environmental.  Regulatory  Impact 
and  Regulatmy  Flexibility  Reviews 

a.  Environmental  Review 

Since  test  procedures  under  the 
energy  conservation  program  for 
consumer  products  are  used  only  to 
standardize  the  measurement  of  energy 
usage  and  do  not  affect  the  quantity  of 
energy  usage,  amending  the  test 
procedure  waiver  process  will  not  result 
in  any  environmental  impacts.  Since  it  is 
clear  that  this  amendment  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1989, 
neither  an  Environmental  Impact 
Statement  nor  an  Environmental 
Assessment  was  required  for  this  rule. 

b.  Regulatory  Impact  Review 

DOE  has  concluded  that  the  rule  is  not 
a  "major  rule"  for  purposes  of  Executive 
Order  12291  because  it  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
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consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  in  accordance  with 
section  3(c)(3)  of  the  Executive  Order, 
which  applies  to  rules  other  than  major 
rules,  the  rule  was  submitted  to  OMB  for 
review  without  a  regulatory  impact 
analysis. 

c.  Small  Entity  Impact  Review 

In  light  of  the  foregoing,  the 
Department  has  determined  and  hereby 
certifies  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  that  the  rule 
will  not  have  a  "significant  econonic 
impact  on  a  substantial  number  of  small 
entities."  The  rule  affects  manufacturers 
of  covered  products.  As  previously 
discussed,  the  rule  only  simplifies  the 
test  procedure  waiver  process. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

In  consideration  of  the  foregoing.  Part 
430  of  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations  is  amended,  as  set 
forth  below. 

Issued  in  Washington,  DC,  November  14, 
1986. 

Donna  R.  Fitzpatrick, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

PART  430-ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  Sec.  323(b),  Pub.  L.  9*-163,  89 
Sfat.  917,  as  amended  by  Pub.  L  95-619,  92 
Stat.  3266.  42  U.S.C.  6293(b). 

2.  Section  430.27  is  revised  to  read  as 
follows: 

§  430.27    Petitions  for  Waiver  and 
applications  tor  Interim  Waiver. 

(a)(1)  Any  interested  person  may 
submit  a  petition  to  waive  for  a 
particular  basic  model  any  requirements 
of  §  430.22,  or  of  any  appendix  to  this 
subpart,  upon  the  grounds  that  the  basic 
model  contains  one  or  more  design 
characteristics  which  either  prevent 
testing  of  the  basic  model  according  to 
the  prescribed  test  procedures,  or  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  characteristics  as  to 


provide  materially  inaccurate 
comparative  data. 

(2)  Any  interested  person  who  has 
submitted  a  petition  for  waiver  as 
provided  in  this  subpart  may  also  file  an 
application  for  interim  waiver  of  the 
applicable  test  procedure  requirements. 

(b)(1)  A  Petition  for  Waiver  shall  be 
submitted,  in  triplicate,  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy,  United  States 
Department  of  Energy.  Each  Petition  for 
Waiver  shall: 

(i)  Identify  the  particular  basic 
model(s)  for  which  a  waiver  is 
requested,  the  design  characteristic(s] 
constituting  the  grounds  for  the  petition, 
and  the  specific  requirements  sought  to 
be  waived  and  shall  discuss  in  detail  the 
need  for  the  requested  waiver; 

(ii)  Identify  manufacturers  of  all  other 
basic  models  marketed  in  the  United 
States  and  known  to  the  petitioner  to 
incorporate  similar  design 
characteristic(s); 

(iii)  Include  any  alternate  test 
procedures  known  to  the  petitioner  to 
evaluate  in  a  manner  representative  of 
the  energy  consumption  characteristics 
of  the  basic  model;  and 

(iv)  Be  signed  by  the  petitioner  or  by 
an  authorized  representative.  In 
accordance  with  the  provisions  set  forth 
in  10  CFR  1004.11,  any  request  for 
confidential  treatment  of  any 
information  contained  in  a  Petition  for 
Waiver  or  in  supporting  documentation 
must  be  accompanied  by  a  copy  of  the 
petition,  application  or  supporting 
documentation  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  shall  publish  in 
the  Federal  Register  the  petition  and 
supporting  documents  from  which 
confidential  information,  as  determined 
by  DOE,  has  been  deleted  in  accordance 
with  10  CFR  1004.11  and  shall  solicit 
comments,  data  and  information  with 
respect  to  the  determination  of  the 
petition.  Any  person  submitting  written 
comments  to  DOE  with  the  respect  to  a 
Petition  for  Waiver  shall  also  send  a 
copy  of  such  comments  to  the  petitioner. 
In  accordance  with  paragraph  (i)  of  this 
section,  a  petitioner  may  submit  a 
rebuttal  statement  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy. 

(2)  An  Application  for  Interim  Waiver 
shall  be  submitted  in  triplicate,  with  the 
required  three  copies  of  the  Petition  for 
Waiver,  to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy, 
U.S.  Department  of  Energy.  Each 
Application  for  Interim  Waiver  shall 
reference  the  Petition  for  Waiver  by 
identifying  the  particular  basic  model(s) 
for  which  a  waiver  and  temporary 
exception  are  being  sought.  Each 


Application  for  Interim  Waiver  shall 
demonstrate  likely  success  of  the 
Petition  for  Waiver  and  shall  address 
what  economic  hardship  and/or 
competitive  disadvantage  is  likely  to 
result  absent  a  favorable  determination 
on  the  Application  for  Interim  Waiver. 
Each  Application  for  Interim  Waiver 
shall  be  signed  by  the  applicant  or  by  an 
authorized  representative. 

(c)(1)  Each  petitioner,  after  filing  a 
Petition  for  Waiver  with  DOE,  and  after 
the  Petition  for  Waiver  has  been 
published  in  the  Federal  Register,  shall, 
within  five  working  days  of  such 
publication,  notify  in  writing  all  known 
manufacturers  of  domestically  marketed 
units  of  the  same  product  type  (as  listed 
in  section  322(a]  of  the  Act)  and  shall 
include  in  the  notice  a  statement  that 
DOE  has  published  in  the  Federal 
Register  on  a  certain  date  the  Petition 
for  Waiver  and  supporting  documents 
from  which  confidential  information,  if 
any,  as  determined  by  DOE,  has  been 
deleted  in  accordance  with  10  CFR 
1004.11.  Each  petitioner,  in  complying 
with  the  requirements  of  this  paragraph, 
shall  file  with  DOE  a  statement 
certifying  the  names  and  addresses  of 
each  person  to  whom  a  notice  of  the 
Petition  for  Waiver  has  been  sent. 

(2)  Each  applicant  for  Interim  Waiver, 
whether  filing  jointly  with,  or 
subsequent  to,  a  Petition  for  Waiver 
with  DOE,  shall  concurrently  notify  in 
writing  all  known  manufacturers  of 
domestically  marketed  units  of  the  same 
product  type  (as  listed  in  Section  322(a) 
of  the  Act)  and  shall  include  in  the 
notice  a  copy  of  the  Petition  for  Waiver 
and  a  copy  of  the  Application  for 
Interim  Waiver.  In  complying  with  this 
section,  each  applicant  shall  in  the 
written  notification  include  a  statement 
that  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
will  receive  and  consider  timely  written 
comments  on  the  Application  for  Interim 
Waiver.  Each  applicant,  upon  filing  an 
Application  for  Interim  Waiver,  shall  in 
complying  with  the  requirements  of  this 
paragraph  certify  to  DOE  that  a  copy  of 
these  documents  have  been  sent  to  all 
known  manufacturers  of  domestically 
marked  units  of  the  same  product  type 
(as  listed  in  section  322(a)  of  the  Act). 
Such  certification  shall  include  the 
names  and  addresses  of  such  persons. 
Each  applicant  also  shall  comply  with 
the  provisions  of  paragraph  (c)(1)  of  this 
section  with  respect  to  the  petition  for 
waiver. 

(d)  Any  person  submitting  written 
comments  to  DOE  with  respect  to  an 
Application  for  Interim  Waiver  shall 
also  send  a  copy  of  the  comments  to  the 
applicant. 
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(e)  If  administratively  feasible, 
applicant  shall  be  notified  in  writing  of 
the  disposition  of  the  Application  for 
Interim  Waiver  within  15  business  days 
of  receipt  of  the  application.  Notice  of 
DOE'S  determination  on  the  Application 
for  Interim  Waiver  shall  be  published  in 
the  Federal  Register. 

(f)  The  filing  of  an  Application  for 
Interim  Waiver  shall  not  constitute 
grounds  for  noncompliance  with  any 
requirements  of  this  subpart,  until  an 
Interim  Waiver  has  been  granted. 

(g)  An  Interim  Waiver  from  test 
procedure  requirements  will  be  granted 
by  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver. 

(h)  An  interim  waiver  will  terminate 
180  days  after  issuance  or  upon  the 
determination  on  the  Petition  for 
Waiver,  whichever  occurs  first.  An 
interim  waiver  may  be  extended  by 
DOE  for  180  days.  Notice  of  such 
extension  and/or  any  modification  of 
the  terms  or  duration  of  the  interim 
waiver  shall  be  published  in  the  Federal 
Register,  and  shall  be  based  on  relevant 
information  contained  in  the  record  and 
any  comments  received  subsequent  to 
issuance  of  the  interim  waiver. 

(i)  Following  publication  of  the 
Petition  for  Waiver  in  the  Federal 
Register,  a  petitioner  may,  within  10 
working  days  of  receipt  of  a  copy  of  any 
comments  submitted  in  accordance  with 
paragraph  (b)(1)  of  this  section,  submit  a 
rebuttal  statement  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy.  A  petitioner  may 
rebut  more  than  one  response  in  a  single 
rebuttal  statement. 

(i)  The  petitioner  shall  be  noticed  in 
writing  as  soon  as  practicable  of  the 
disposition  of  each  Petition  for  Waiver. 
The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
shall  issue  a  decision  on  the  petition  as 
soon  as  is  practicable  following  receipt 
and  review  of  the  Petition  for  Waiver 
and  other  applicable  documents, 
including,  but  not  limited  to,  comments 
and  rebuttal  statements. 

(k)  The  filing  of  a  Petition  for  Waiver 
shall  not  constitute  grounds  for 
noncompliance  with  any  requirements 
of  this  subpart,  until  a  waiver  or  interim 
waiver  has  been  granted. 

(1)  Waivers  will  be  granted  by  the 
Assistant  Secretary  for  Conservation 


and  Renewable  Energy,  if  it  is 
determined  that  the  basic  model  for 
which  the  waiver  was  requested 
contains  a  design  characteristic  which 
either  prevents  testing  of  the  basic 
model  according  to  the  prescribed  test 
procedures,  or  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption 
characteristics  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
may  be  granted  subject  to  conditions, 
which  may  include  adherence  to 
alternate  test  procedures  specified  by 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy.  The  Assistant 
Secretary  shall  consult  with  the  Federal 
Trade  Commission  prior  to  granting  any 
waiver,  and  shall  promptly  publish  in 
the  Federal  Register  notice  of  each 
waiver  granted  or  denied,  and  any 
limiting  conditions  of  each  waiver 
granted. 

(m)  Within  one  year  of  the  granting  of 
any  waiver,  the  Department  of  Energy 
will  publish  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to  amend 
its  regulations  so  as  to  eliminate  any 
need  for  the  continuation  of  such 
waiver.  As  soon  thereafter  as 
practicable,  the  Department  of  Energy 
will  publish  in  the  Federal  Register  a 
final  rule.  Such  waiver  will  terminate  on 
the  effective  date  of  such  final  rule. 

(n)  Any  person  aggrieved  by  an  action 
under  this  section  may  file  an  appeal 
with  the  DOEs  Office  of  Hearings  and 
Appeals  as  provided  in  10  CFR  Part  205. 
Subpart  H. 

[FR  Doc.  86-26634  Filed  11-25-86:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  95 

IDocket  No.  25130;  Amdt  No.  334] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 


provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 

EFFECTIVE  DATE:  December  18, 1986. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  426-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
m  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
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reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft.  Airspace. 

Issued  in  Washington.  DC  on  November  18 
1986. 

loba  S.  Kern. 

Director  of  Flight  Standards. 
Adoption  of  the  Amendment 
PART95— {AMENDEDl 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator.  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
G.m.t: 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354  and  1510;  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12, 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  as  follows: 

BtLUNQ  COOC  4t10>13-«l 


REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTIIUOES  &  CHANGEOVER  POINTS 
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•2800     MOCA  MA*  35000 

■IITNAV     CT  VOSTAC  LAWEO    MA  3000 
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•SOOOMRA 

••JIOOMOCA 
WIMPY    MA  FIX  tOSTON.  MA  VOOTAC 

>2iao '  Mou 


I9S.MN  VOR  RMM  MRWAY  450 


ESCANABA.  Ml  VMTaC 
MENOMINEE    Ml  VOR 


MfNQMINIi.  M  VOC 
GREEN  BAY    WI  VORTAC 


§95.6451  VOR  fOOUU  AKWAY  451 


•IXAII    NH  HX 


CELTS    MA  FIX 

•5000     MRA 
••I400-  MOCA 
TONM.  MA  FIX 

*S»0     MRA 
••I300MOCA 
EXALT    MH  FIX 

•1300    Moa 


§95.6463  VOR  fOOM.  AKWAY  463 
B  muaa  to  tut 

WOMAC    GA  FIX  'ANNYI    GA  FIX 

•5900     MCA  ANNYE  FIX    N  BNO 
••4100  -  MOCA 
ANNYI    GA  FIX  HARRIS   GA  VORTAC 

§95.6530  VOt  RDERAl  AKWAY  520 

B  UmmU  to  KABM  PMT 


PORTLAND   OR  VORTAC 


THE  DALLES    OR  VORTAC 


CASPFR   WY  VORTAC 

•ANKK    WY  FIX 

11000 

RANKK    WY  fix 

WORLANO    WY  VOilDNt 

MUSHE    LA  FIX 

NW  BNO 

7000 

•.tone  ■  M*A 

SiSNO 

IIOOO 

••1600-  MOCA 

§95.6566  VOR  FOBtAl  AKWAY  566 

B  M— It  TO  KM  ■  PAIT 

•WRACK    LA  FIX 


6000 
5000 


•3000 
•3000 


2500 

2600 


•3000 
•JOOO 
•5000 


7000 


7000 


•4000 
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o 
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§95.7079  J«T  lOUTE  NO.  79 


ORMOND  BEACH    FL  VORTAC 
STARY,  GA  FIX 


§95.7111  JIT  «oote  no.  hi 


JACKSONVILLE    fL  VORTAC 
STARY    GA  FIX 


§95.7143  JIT  lOUTE  NO.   143 


POINT  RfYfS,  CA  VORTAC 
MENDOCINO,  CA  VORTAC 


§95.7174  JET  ROUTI  NO.   174 


JACKSONVILLE,  FL  VORTAC 
STARY    GA  FIX 


B  AMMeCS  TO  «A0  M  HMX 

•STARY,  CA  fix 
CHARLESTON,  SC  VORTAC 


K  AMMoa  TO  Mao  M  PMT 

•STARY,  5a  fix 
CHARLESTON,  SC  VORTAC 


IS  AMOMB)  TO  MM)  W  rUT 

MENDOCINO,  CA  VORTAC 
ROSfSURG.  OR  VCR 


n  AMMOco  TO  KM  M  riun 

•STARY,  GA  FIX 
CHARLESTON,  5C  VORTAC 


[FR  Doc.  86-28S88  Filed  11-25-86;  8:45  am] 
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18000   4500O 
20000   45000 


18000   45;'KX) 
20000   4S'KX) 


18000   45000 
18000   45000 


18000   45000 
20000   45000 


§95.8003  VOR  FEDiRAL  AIRWAYS  CHANaEOVER  POINTS 


AIHWAV  SIGMfNT 


'ROM 


NEWPORT,  OR  VORTAC 


NEWPORT,  OR  VORTAC 
VIA  W  ALTER 


to 

'  a  uiuta  IT 
NEWBERG,  OR  VORTAC 

V-ti7 

B  A«ia»aTooafn 


NEWBERG,  OR  VORTAC 
VIA  W  ALTER. 


CHANWOVtH  (>OINTS 
DISTANCE  FROM 


29  NEWPORT 


29  NEWPORT 


§95.8005  JET  ROUTES  CHANGEOVER  POINTS 


AIRWAY  SF&MENT 


HOI* 


TO 


J-143 
4  M  AM8MD  lY 

MENDOCINO,  CA  VORTAC  ROSEBURG,  OR  VOR 


CHANGEOVtO  POiN^       • 
DISTANCE  FROM 


150  MENDOcINO 


a. 
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14  CFR  Part  97 

[Docket  No.  25127;  Amdt  No.  1334] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standarr^ 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  oi 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference— Approved  h\ 
the  Director  of  the  Federal  Register  on 
December  31. 1980,  and  reapproved  as  of 
January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  PurcAose— Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 


Standards,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..Washington,  DC  20591 
telephone  (2021  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  b> 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The.large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previouslj 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (PDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 


to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  establishea 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  if 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington,  DC,  on  Novembei 
14. 1986. 
John  S.  Kern. 

Director  of  Flight  Standards 

Adoption  of  the  Amendment 
PART  97— [AMENDED] 

Accordingly,  pursuant  to  the  authoritj 
delegated  to  me.  Part  97  of  the  Federal  " 
Aviation  Regulations  (14  CFR  Part  971  js 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a).  1421,  anc 
1510:  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449 
fanuary  12, 1983;  and  14  CFR  11.49(b)(2)). 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs: 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows 

Effective  February  12, 198? 
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Paiicersbuis.  WV-JMIoodCMirtir  Aiiport-Diil 
Robb  Wilson  FLD.  VQR  RWY  £1,  AaidL  IS 

Parkerabtifg,  WV— Woad  Cwmty  A»portX;<ll 
Robb  WiboH  FLD.  NOB  RWY  81  Andt.  S 

Pai4cersburg.  WV— Wood  County  Aiiport-Gill 
Robb  Wilson  FLD.  ILSRWT  3.  Amdt.  8 

.  . .  Effeaive  fanuory  IS.  TSK7 

GladMio.  Ml— Gladwin.  niOB  RWY  27.  Asdt. 

2 
Owosso.  MI — Owosso  Community.  VOR 

RWY  2a  Amdt.  5 
Mansfield,  OH— WansfieH  Lahm  Mnri.  VOR 

RWV  14.  Am*.  12 
MMHfield.  OH-4ularafieU  Lafan  Muni.  VOS 

RWY  32.  Amdt.  5 
Mansfield.  OH— Mansfield  Lahm  Mum.  LOG 

BC  RWY  14.  Amdt.  6 
Mansfield,  OH — Mansfield  Lalim  Muni,  NDB 

RWY  31.  Amdt. «) 
MsmsTrM.  OH-^Ma«^ie(d  Lrfnn  Moni.  ILS 

RWYSZ.Aindt.l« 
MansfMl  OH-^^aMTiekl  Lahm  Mani. 

RADAR-1,  Amdt.  2 
Mansfield.  OH — Mansfield  Lahm  Muni. 

RNAV  RWY  5.  Amdt.  1 
MansReW.  OH — ^Mansfietd  Lahm  Moni. 

SNAV  KWy  28.  AmdL  5 

. . .  Effective  December  IS,  J3B6 

Auburn.  AI^— Aubura-OpeUka  Aobert  C. 

Pitts.  RNAV  KWY  36,  Amdt.  i 
Rifle,  CO-4Sarfield  County,  LOC/DME-A, 

Orig 
Venice.  PL— Venice  Mnni,  VOfR/DME-A, 

Amdt.  4 
Corneha,  GA— Hi^eisbam  County.  NDB 

RWY  6.  Oiig 
LawrenceviUe.  GA— Gwinnett  County.  LOG 

RWY  25.  Amdt.  2 
Lawrencevflle.  GA — Gwinnett  County.  NDB 

RWY  25.  Amdt.  3 
Thomaston.  GA — Reginald  Grant  Memonfl). 

NDB  RWY  3,  Oiig 
Emmetsbutg.  lA — EBnnetEbuis  Muni,  NOB 

RWY  13.  Amdt.  1 
Emmetsbung.  lA — Emmet8bu]:g  Muni.  NDB 

RWY  31,  Amdt.  1 
Storm  Lake,  iA— Stonn  Lake  Muni,  NOT 

RWY  as,  Orig 
Batbmore,  MD—Bakiinore- Washington  intL 

RADAR  1.  Amdt.  10 
Tupelo,  MS— Industrial  Airpark,  VOR  RWY 

11,  Amdt.  1,  CANCELLED 
St  Louis,  MO— Lambert-St  Louis  Intl,  LDA/ 

DMERWYl2L,Aii«!t.3 
St  Louis,  MO— Lambert-St  Louis  bttH,  ILS 

RWY  t2R.  Amdt.  1« 
Atlantic  City,  NJ— Atlaalic  Qty  MuniyBader 

Field.  VOR«WY  ll,AiadL  2 
Atlantic  City,  NJ- Atlantic  City  Muai/Bader 

Field,  VOR-A,  Amdt.  2 
Atlantic  aty.  N]— AHaatic  City  Muni/Baier 

Field,  RNAV  RWY  11.  Amdt  4 
Belmar-Farmingdale,  AQ — Allaire,  VOR-A 

Amdt.  10,  CANCELLED 
Belmar-Fsmrtngdale,  ^fl— AHaine,  VOR-A, 

Orig 
Robbinsville,  N|— Trenton-Robbiosviile,  VOR 

RWY  29,  Amdt.  9 
Vincentown,  NJ — ^Red  Lion,  VOR-A,  Aradt.  5 
Binghamton,  NY— Edwin  A.  Link  Field/ 

Broome  Cowity,  NDB  RWT  34,  Amdt.  16 
Calverton,  NY — Calverton  Naval  Weapons 

Industrial  Reserve  Plant/Peconic  Field, 

VOR/DME  or  TACAN  RWY  32,  Amdt.  2 


Calverton,  NY— Calvcrtea  Mavai  Weayuui 

laduBtrial  Reserve  PtauiyPecenic  FiekL 

VORyOME  or  TACAN  A,  Amdt.  2 
Rocliesler,  NY — •Rochester-Monroe  Comity, 

ILSXWT4.AiiiA.11 
Syracuse.  NY— Syracuse  Hancock  IntL  NOB 

RWY  2&  AmdL  ZS 
Syracuse,  NY— Syracuse  Hancock  kM.  tLS 

RWY  10,  Amdt.  4 
WellsviUe,  NY— Wellsville  Muoi  ARFT, 

Tarantine  FLD,  VOR-A,  Amdt.  5 
WeHsville.  NY— WeHsviTle  Muni  ARPT, 

Tarantine  FUX  LOC  RWY  28,  Amdt.  3 
Wellsville,  NT— Wdlsville  Muni  APRT, 

Tarantine  FLD.  NDB  KWY  28,  Amdl.  6 
Westhampton  Beach,  NY— SuHolk  County, 

LOC  BC  RWY  B,  Amdt.  3,  CANCELLED 
Hickory,  NC— Hickory  Muni,  VOR  RWT  24, 

Amdt.  23 
Hickory,  NC— Hickory  Musi,  NDB  RWY  24. 

Amdl.  4 
Hickory,  NC— Hickory  Muni,  ILS  RWY  24, 

Amdt.« 
Lexington,  NC— Lexington  Mnni,  VOR/DME 

RWY  a  Amdt.  4 
Mockrrille,  NC— Twin  Lakes,  NDB  RWT  U 

Amdt.  Z 
Morganton,  NC — ^Morganton-Lenoir,  SDF 

RWY  3,  Amdt.  3 
Morganton,  NC — Moi^aifton-Lenoir,  NDB 

RWY  3,  Amdt.  3 
Morgairton,  NC — Morganion-tjeiioir,  RNAV 

RWY3,AflKh.Z 
Salisbny,  NC— Rowsn  Comty,  VOR  RWY  2. 

Amdt.  4 
Saliabwy,  NC— Rowan  County,  VOR-A. 

Amdt.  6 
Statesville.  NC— Statesville  Muni,  VOR/DME 

RWY  10,  Amdt.  6 
Statesville,  NC— Statesville  Mum,  NDB  RWY 

m  Amdt.  8 
StatesviOe.  NO— StateBvffle  Mni,  RNAV 

RWY2,Aindt5 
WilkeribuM.  NC-Wilkes  CowMy.  NOB  RWY 

24,Aaiidl.S 
OanBiBviHe.  PA— Conneilsville,  VCm-<A, 

Amdt.1 
Comntoville,  PA— Camensvilie,  LOC  RWY 

5,  Aadtl 
Oidoik,  PA— DuBtHB-feffovai  Csuoty,  NOB 

RWY  2&.  A«dt.  8,  CANCELLED 
Mayaguez.  PR— MayagueE,  NDB  RWY  «,  Ong 
Abingdon.  VA— Virginia  HigUanda.  VOR/ 

OM&-B,  Andt.  5 
Chase  City.  VA— Obaae  City  Mom,  NDB 

RWY  36.  Afltdt.  2 
Clarkabuig,  WV— Benedtim,  VOR  RWY  3. 

AndtU 
Clarksbucg.  WV— Benedan,  NDB  RWY  n, 

Amdt.  7.  CANCELI^} 
Clask^Hiis,  WV-4enednn,  ILS  RWY  21. 

AiadLS 
Fainasnt.  WV— Fairmont  Muni.  NDB-A, 

Amdt  5.  CANCELLED 

. . .  EffBCt-m  October  9B,  1998 

Rochester,  NH— Styhaven,  NDB  RWT  33, 
Amdt  2 

[FR  Doc.  86-26587  Filed  11-25-86;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPMrrMENT  OF  HEALTH  MID 
HUMAN  SERVICES 


Food  an 

21  CFR  Part  520 


Oral 
NatSaliUctto 

Lenperone  Tablets 

agency:  Food  aad  Drug  AdmmistrathML 
action:  Final  rule. 

SUMMARY:  The  Food  and  Dmg 
Adnuniatratkia  (fDA]  is  araendiag  tbc 
animal  drug  regolations  lo  reflect 
approval  of  a  supplemental  new  aaimri 
drug  application  (NADA)  Hied  bv  A.H. 
Robins  Co,  provniing  for  tree  of  It)-  and 
ZS-milli^am  ienpeitoae  tablets  as  a 
tranquiiiEer.  aotienietic,  and  for  pre-  and 
postoperative  ni8(iicati«n  in  dogs. 

EFFECTIVE  DATE:  November  26. 1986. 

FOR  FURTHER  INFORMATION  CONTACi: 

Marcia  K.  Larkins.  Center  for  Veterinary 
Medicine  (HFV-llZ).  Food  and  Drus 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-3430, 

SUPPLEMENTARY  INFORMATION:  A.H, 

Robins  Co..  1405  Cummings  Drive,  P.O. 
Box  26609.  Ridranad.  VA  ZSSei. 
submitted  a  supplement  to  NADA  97- 
901  providing  for  Qseaf  10- and  25- 
milligram  lenperone  tablets  as  a 
tranquilizer,  antiemetia  aad  far  pre-  and 
postoperative  medication  in  dogs.  The 
drag  is  cmeot^  approved  far  ncfa  aaa 
as  a  ft  laMligiiiiii  ienpewwie  taUet  I^e 
suppleaent  is  sppmred  aad  Ifae 
regulations  are  aawDded  to  teflect  tias 
approval.  The  basis  of  approval  is 
diaoessed  ia  tbe  freedom  t 


summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  ?  514.11Ie]t2ir>n  (21 
CFR  514.11(e)(2)(ii)).  a  smnmaTy  of 
safety  and  elTectiveaess  data  and 
information  submitted  to  support 
approval  <»f  this  application  may  be  j 
in  ite  Dockets  Management  Braach 
(HFA-305).  Food  and  Drpg 
Administration.  'Room  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  ajo. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  Ins  determtaed  under  21 
CFR  2SMid]ll}{i)  that  this  actwB  is  of  a 
type  that  does  not  iodividaaMy  or 
cumulatively  Juve  a  sigaiiiioant  effect  trn 
the  human  enviroaraeat  Therefore, 
neither  an  enviroaakeatal  assessment 
nor  an  environmental  impact  stateaieaft 
is  re<)aired. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 


M 


I 

42884   Federal  Regigter  /  Vol.  51.  No.  228  /  Wednesday,  November  26.  1986  /  Rules  and  Regulations 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(il,  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

2.  Section  520.1236  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§520.1236    Lenperone  tablets. 

(a)  Specifications.  Each  tablet 
contains  5, 10,  or  25  milligrams  of 
lenperone  hydrochloride. 
*        •        •        •        . 

Dated:  November  18, 1986. 

Marvin  A.  Norcross. 

Associate  Director  for  New  Animal  Drug 
Evaluation. 

|FR  Doc.  86-26598  Filed  11-25-86;  8:45  am| 

BILUNG  CODE  41MMI1-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Extension  of  Temporary  Placement  of 
Acetyl-aipha-mettiylfentanyl,  Alpha- 
methylthiofentanyl,  Beta- 
hydroxyfentanyl,  Beta-hydroxy-3- 
methylfentanyi.S-Methyithiofentanyl 
and  Thiofentanyl  Into  Schedule  I 

agency:  Drug  Enforcement 
Administration,  Justice. 
action:  Final  rule. 


UMI 


summary:  This  final  rule  is  issued  by 
the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
extend  the  temporary  scheduling  of  the 
narcotic  substances,  acetyl-alpha- 
methylfentanyl,  alpha- 
methylthiofentanyl.  beta- 
hydroxyfentanyl.  beta-hydroxy-3- 
methylfentanyl,  3-methylthiofentanyl 
and  thiofentanyl  into  Schedule  I  of  the 
Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.].  The  temporary  . 
scheduling  of  these  six  substances  is 
due  to  expire  on  November  29, 1986. 
This  notice  will  extend  the  temporary 
scheduling  of  the  six  fentanyl  analogs 
for  six  months  or  until  rulemaking 


proceedings  pursuant  to  21  U.S.C.  811(a) 
are  completed,  whichever  occurs  first. 
EFFECTIVE  DATE:  November  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  633-1366. 
SUPPLEMENTARY  INFORMATION:  On 
October  29, 1985,  the  Administrator  of 
the  Drug  Enforcement  Administration 
issued  a  final  rule  in  the  Federal 
Register  (50  FR  43698-702)  amending 
§  1308.11(g)  of  Title  21  of  the  Code  of 
Federal  Regulations  to  temporarily  place 
six  fentanyl  analogs  into  Schedule  1  of 
the  Controlled  Substances  Act  pursuant 
to  the  emergency  scheduling  provisions 
of  21  U.S.C.  811(h).  The  six  fentanyl 
analogs  are: 

(1)  acetyl-alpha-methylfentanyl  (A^-[l- 
(l-methyl-2-phenethyl)-4-piperidinyl]-A^- 
phenylacetamlde) 

(2)  alpha-melhylfentanyl  (A^-[l-methyl- 
2-(2-thienyl)ethyl-4-piperidinyl]-A^- 
phenylpropanamide) 

(3)  beta-hydroxyfentanyl  (A/-[l-(2- 
hydroxy-2-phenethyl)-4-piperidinyl]-A^- 
phenylpropanamide) 

(4)  beta-hydroxy-3-methylfentanyl  (jV- 
[l-(2-hydroxy-2-phenethyl)-3-methyl-4- 
piperidinyl]-A/-phenylpropanamide) 

(5)  3-methyHhiofentanyl  (A^-[l-(3- 
methyl-l-(2-thienyl)ethyl-4-piperidinyl]- 
A^-phenylpropanamide) 

(6)  thiofentanyl  (jV-phenyl-A^-[l-(2- 
thienyl)ethyl-4-piperidinyl]- 
propanamide) 

The  final  rule  which  became  effective 
on  November  29, 1985  was  based  on 
findings  by  the  Administrator  that  the 
emergency  scheduling  of  the  above 
referenced  six  fentanyl  analogs  was 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety.  Section  201(h)(2)  of 
the  CSA  (21  U.S.C.  811(h)(2))  requires 
that  the  emergency  scheduling  of  a 
substance  expires  at  the  end  of  one  year 
from  the  effective  date  of  the  order. 
However,  during  the  pendency  of 
proceedings  under  21  U.S.C.  811(a)(1) 
with  respect  to  the  substance,  temporary 
scheduling  of  that  substance  may  be 
extended  for  up  to  six  months. 
Proceedings  for  the  scheduling  of  a 
substance  under  21  U.S.C.  811(a)  may  be 
initiated  by  the  Attorney  General 
(delegated  to  the  Administrator  of  DEA 
pursuant  to  28  CFR  0.100)  on  his  own 
motion,  at  the  request  of  the  Secretary  of 
the  Department  of  Health  and  Human 
Services,  or  on  the  petition  of  any 
interested  party.  Such  proceedings 
regarding  the  six  fentanyl  analogs  have 
been  initiated  by  the  Administrator. 

Therefore,  the  temporary  scheduling 


of  acetyl-alpha-methylfentanyl,  alpha- 
methylthiofenfanyl,  beta- 
hydroxyfentanyl,  beta-hydroxy-3- 
methylfentanyl.  3-methylthiofentanyl 
and  thiofentanyl  which  is  due  to  expire 
on  November  29, 1986,  may  be  extended 
until  May  29, 1987,  or  until  proceedings 
initiated  in  accordiance  with  21  U.S.C. 
811(a)  are  completed;  whichever  occurs 
first. 

Pursuant  to  21  U.S.C.  811(h)(2)  the 
Administrator  hereby  orders  that  the 
temporary  scheduling  of  acetyl-alpha- 
methylfentanyl,  alpha- 
methylthiofentanyl,  beta- 
hydroxyfentanyl,  befa-hydroxy-3- 
methylfentanyl,  3-methylthiofentanyl 
and  thiofentanyl  be  extended  until  May 
29, 1987  or  until  the  conclusion  of 
scheduling  proceedings  initiated  in 
accordance  with  21  U.S.C.  811(a); 
whichever  occurs  first. 

Pursuant  to  Title  5,  United  Stales 
Code,  section  605(b),  the  Administrator 
certifies  that  the  extended  scheduling  of 
acetyl-alpha-methylfentanyl,  alpha- 
methylthiofentanyl,  beta- 
hydroxyfentanyl,  beta-hydroxy-3- 
methylfentanyl,  3-methylthiofentanyl 
and  thiofentanyl  in  Schedule  I  of  the 
Controlled  Substances  Act  will  have  no 
impact  upon  small  businesses  or  other 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  The 
substances,  acetyl-alpha- 
methylfentanyl,  alpha- 
methylthiofentanyl  beta- 
hydroxyfentanyl,  beta-hydroxy-3- 
methylfentanyl,  3-melhylthiofentanyl 
and  thiofentanyl  have  no  legitimate  use 
or  manufacturer  in  the  United  States. 

It  has  been  determined  that  the 
extension  of  the  temporary  placement  of 
acetyl-alpha-methylfentanyl.  alpha- 
methylthiofentanyl.  beta- 
hydroxyfentanyl,  beta-hydroxy-3- 
methylfentanyl,  3-mefhylthiofentanyl 
and  thiofentanyl  in  Schedule  I  of  the 
CSA  under  the  emergency  scheduling 
provision  is  a  statutory  exception  to  the 
requirements  of  Executive  Order  12291 
(46  FR  13193). 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control, 
Narcotics,  Prescription  drugs. 

Dated;  November  21, 1986. 

lohn  C.  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 

|FR  Doc.  86-26643  Filed  11-25-86;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

IT.O.  8106] 

Income  Taxes;  Time  for  Determining 
Relationship  of  Persons  Transferring 
Depreciable  Property 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  under  section  1239  which 
clarify  the  proper  time  for  determination 
of  the  relatedness  of  the  transferor  and 
transferee  of  depreciable  property  for 
purposes  of  section  1239.  These  final 
regulations  provide  the  public  with 
guidance  as  to  the  proper  time  for 
determining  relatedness  under  section 
1239.  This  amendment  does  not  reflect 
amendments  to  section  1239  made  by 
the  Installment  Sales  Revision  Act  of 
1980,  the  Technical  Corrections  Act  of 
1982  and  the  Tax  Reform  Act  of  1984. 
EFFECTIVE  DATE:  The  regulations  are 
effective  for  transfers  after  January  6. 
1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Beatson  of  the  Legislation  and 
Regulations  Division.  Office  of  the  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224  (Attention:  CC:LR:T)  (202-566- 
3459). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  6, 1983,  the  Federal 
Register  published  proposed 
amendments  (48  FR  667)  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
section  1239  of  the  Internal  Revenue 
Code  of  1954.  One  comment  was 
received  regarding  this  proposal.  A 
public  hearing  was  neither  requested 
nor  held.  After  consideration  of  this 
comment,  these  amendments  are 
adopted  as  revised  by  this  Treasury 
Decision. 

Explanation  of  Provisions 

Section  1239  disallows  capital  gains 
treatment  on  the  sale  or  exchange  of 
depreciable  property  between  related 
taxpayers  as  defined  in  section  1239(b). 
This  section  is  designed  to  prevent  the 
immediate  payment  of  a  capital  gains 
tax  in  return  for  the  elimination  over  a 
period  of  years  of  income  taxes  on  an 
equivalent  amount  of  ordinary  income 
as  a  result  of  the  additional  depreciation 
deduction  allowable  on  the  increased 
basis  of  the  transferred  property. 


Public  Comment 

The  proposed  amendments  to  section 
1239  state  that  a  taxpayer  and  an  entity 
are  considered  related  if  there  is  80- 
percent  ownership  before  or 
immediately  after  the  sale  or  exchange 
of  depreciable  property.  This  rule  does 
not  make  any  distinction  between 
whether  the  selling  party  is  the 
shareholder  or  the  corporation. 
Additionally,  the  proposed  amendments 
state  that  where  there  is  a  sale  or 
exchange  between  two  entities,  there  is 
relatedness  if  a  shareholder  has  80- 
percent  ownership  (either  actual  or 
constructive  ownership)  of  the 
transferor  before  the  sale  or  exchange  of 
depreciable  property  and  the  same 
shareholder  has  80-percent  ownership 
(either  actual  or  constructive  ownership) 
of  the  transferee  immediately  after  the 
sale  or  exchange  of  depreciable 
property. 

The  commentator  noted  that  the 
appropriate  time  for  determining 
whether  a  person  and  a  controlled  entity 
are  "related  persons"  when  the  person 
sells  property  to  or  exchanges  property 
with  the  entity  should  be  immediately 
after  the  sale  or  exchange  of  the 
property.  After  consideration  of  this 
comment,  the  final  regulations  provide 
that  when  a  person  sells  property  to  or 
exchanges  property  with  a  controlled 
entity,  the  proper  time  for  determining 
relatedness  is  immediately  after  the  sale 
or  exchange.  Thus,  the  holding  in 
Robishaw  v.  United  States,  616  F.2d  507 
(Ct.  CI.  1980)  is  not  followed.  The 
commentator  further  suggested  that  the 
appropriate  time  for  determining 
whether  a  person  and  a  controlled  entity 
are  "related  persons"  when  the  entity 
sells  property  to  or  exchanges  property 
with  the  person  should  be  before  the 
sale  or  exchange  of  the  property.  After 
consideration  of  this  comment,  it  has  not 
been  adopted  since  it  is  believed  that 
abusive  situations  may  result  under 
such  a  rule.  Thus,  when  a  controlled 
entity  sells  property  to  or  exchanges 
property  with  a  person,  the  time  for 
determining  relatedness  is  immediately 
before  or  immediately  after  the  sale  or 
exchange  of  the  depreciable  property. 

The  final  regulations  also  do  not 
adopt  the  proposed  example. 

Regulatory  Flexibility  Act 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  apply.  Accordingly, 
the  final  regulations  do  not  constitute 


regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required. 

Drafting  Information 

The  principal  author  of  this  final 
regulation  is  Robert  Beatson  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.1201- 
1.1252-2 

Income  taxes.  Capital  gains  and 
losses.  Recapture. 

Adoption  of  amendments  to  the 
regulations 

Accordingly.  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.1239-1  is  amended  by 
redesignating  paragraph  (c)(3)  as  (c)(5) 
and  adding  new  paragraphs  (c)(3)  and 
(c)(4).  New  paragraphs  (c)(3)  and  (c)(4) 
read  as  follows: 

§  1.1239-1    Gain  from  sale  or  exchange  of 
depreciable  property  t>etween  certain 
related  taxpayer*  after  Octol>er  4, 1976. 
«         •         •         *         • 

[c]  Rules  of  construction.  *   *   * 

(3)  Relationship  determination  for 
transfers  made  after  January  6,  1983— 
taxpayer  and  an  80-percent  owned 
entity.  For  purposes  of  paragraph  (b)(2) 
of  this  section  with  respect  to  transfers 
made  after  January  6, 1983 — 

(i)  If  the  transferor  is  an  entity,  the 
transferee  and  such  entity  are  related  if 
the  entity  is  an  80-percent  owned  entity 
with  respect  to  such  transferee  either 
immediately  before  or  immediately  after 
the  sale  or  exchange  of  depreciable 
property,  and 

(ii)  If  the  transferor  is  not  an  entity, 
the  transferee  and  such  transferor  are 
related  if  the  transferee  is  an  80-percent 
owned  entity  with  respect  to  such 
transferor  immediately  after  the  sale  or 
exchange  of  depreciable  property. 
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(4)  Relationship  determijiation  for 
tmnsfen  made  after  January  8. 1983— 
two  80-percent  owned  entities.  For 
purposes  of  paragraph  (b)(3)  of  this 
section,  with  respect  ta  transfers  made 
after  January  8, 1983,  two  entities  are 
related  if  the  same  shareholder  both 
owns  80  percent »  more  in  value  of  the 
slock  (rf  the  transferor  before  die  sale  or 
exchange  of  depreciable  property  and 
owns  80  percent  or  more  in  value  of  the 
stock  of  the  transferee  immediately  after 
the  sale  or  exchange  of  depreciable 
property. 

JaBMs  I.  Owons, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  November  14, 1986. 
I.  Roger  MuUz, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  26603  Filed  11-25-86;  &-4S  am] 

BIUMQ  COOE  4S30-01-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  701 

AvallabUity  of  Records  and  Publication 
of  Department  of  the  Navy  Documents 
Affecting  the  PubHc 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 


summary:  The  Freedom  of  biformation 
Act  (5  U.S.C.  552)  requires  Government 
agencies  to  maintain  and  make 
available  for  inspection  and  copying 
current  indexes  that  provide  identifying 
information  on  certain  matters  issued, 
adopted,  or  promulgated  after  July  4, 
1967.  The  Department  of  the  Navy  is 
complying  with  this  provision  by  adding 
Subpart  C— Addresses  for  Requests  for 
Department  of  the  Navy  Records  and 
Locations  at  Which  Department  of  the 
Navy  Records  are  Available  for  Public 
Inspection  which  is  codified  at  32  CFR 
Part  701. 

EFFECTIVE  DATE  November  26. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  G.R.  Aitken,  Office  of  the  Chief  of 
Naval  Operations.  OP-09B30, 
Department  of  the  Navy,  The  Pentagon, 
Washington.  DC  20350-2000,  telephone 
(202)  694-2817. 

List  of  SubjecU  in  32  CFR  Port  701 

Freedom  of  information. 

PART  701->[  AMENDED] 

Accordingly,  32  CFR  Part  701  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 


Authority:  5  US.C.  552,  as  amended  by 
Pub.  L  93-n502. 3i  CFR  Part  236  f40  FR  8190). 
Subpart  E  also  iasued  under  32  CFR  Part  196 
(40  FR  4911),  unless  otherwise  noted. 

2. 32  CFR  Part  701  is  amended  by 
adding  Subpart  C  to  read  as  follows: 

Subpart  C— Addresses  for  Requests  for 
Department  of  dw  Navy  Records  and 
Locations  at  WMcfi  Department  of  the  Navy 
Records  Are  AvsHaMe  for  Inspection 

701.31  Addresses  for  requests  for 
Department  of  the  Navy  records. 

701.32  Locations  at  which  Department  of  the 
Navy  records  are  available  for  public 
inspection. 

Subpart  C— Addresses  for  Requests 
for  Department  of  the  Navy  Records 
and  Locations  at  Which  Department  of 
the  Navy  Records  Are  Available  for 
Public  Inspection 

§  701.31    Addresses  for  requests  for 
Department  of  the  Navy  records. 

Members  of  the  public  should  address 
requests  to  the  Commanding  Officer  or 
head  of  the  activity  where  the  record  is 
located.  When  the  official  having 
custody  of  the  record  is  not  known,  the 
request  should  be  addressed  to  the 
originating  offidal  or  the  official  having 
primary  responsibility  for  the  subject 
matter  involved  The  following  are  the 
most  commonly  requested  types  of 
records:  (If  you  are  unable  to  determine 
the  official  having  cognizance  over  the 
requested  records,  send  your  request  for 
naval  matters  to  the  Chief  of  Naval 
Operations,  (Code  09B30),  Pentagon, 
Washington.  DC  20350-2000  and  Marine 
Corps  matters  to  the  Commandant  of  the 
Marine  Corps,  HQMC,  Navy 
Department.  Washington.  DC  20380.) 

(a)  Audit  Reports.  Send  requests  for 
internal  audit  matters  to  the  Auditor 
General  of  the  Navy,  Navy  Department. 
P.O.  Box  1206.  Falls  Church.  VA  22041. 

(b)  Chaplain  Corps.  Send  requests  for 
religious  affairs  matters  to  the  Chief  of 
Chaplains,  Navy  Department, 
Washington,  DC  20370. 

(c)  Civilian  Personnel  Records.  (1) 
Send  requests  for  personnel  records  of 
current  civilian  employees,  or  those 
separated  from  Federal  employment  less 
than  30  days,  to  the  employing 
installation  marfced  to  the  attention  of 
the  civilian  personnel  officer. 

(2)  Send  requests  for  individuals 
formerly  employed  by  the  Department  of 
the  Navy,  or  separated  from  Federal 
employment  for  more  than  30  days,  to 
the  Director,  National  Personnel 
Records  Center,  (Civilian  Personnel 
Records),  111  Winnebago  Street,  St. 
Louis,  MO  63118 

(d)  Contractual/Procurement  Records 
and  Related  Matters.  (1)  Send  requests 


for  copies  of  Navy  procurement 
directives  and  Defease  Acquisition 
Regulations  (DARs)  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  2O402. 

(2)  Send  requests  for  current  contracts 
to  the  contracting  dfficer  or  head  of  the 
procurement  activity  w^n  known.  If 
unknown,  submit  requests  for  Navy 
contracts  to  the  Chief  of  Naval 
Operations  (OP-09B30),  Pentagon. 
Washington,  DC  20350-2000  and  Marine 
Corps  contracts  to  the  Deputy  Chief  of 
Staff  for  Installations  and  Logistics,  U.S. 
Marine  Corps,  Washington.  DC  20380. 

(e)  Courts-Martial  Records.  (1)  Send 
requests  for  records  of  trial^by  general 
courts-martial,  or  special  courts-martial 
which  resulted  in  a  bad  conduct 
discharge,  or  involving  commissioned 
officers  to  the  )udge  Advocate  General 
200  Stovall  Street.  Alexandria.  VA 
22332. 

(2)  Send  requests  for  records  of  trial 
by  summary  courts^nartial  or  special 
courts-martial  not  involving  a  bad 
conduct  dischai^ge  to  the  officer  having 
supervisory  authority  in  the  review 
process. 

(f)  Inspector  General  Records.  (1) 
Send  requests  for  inspector  general 
inspections,  investigations,  and  related 
survey  matters  which  are  prepared  by 
the  Naval  Inspector  General  to  the 
Naval  Inspector  General,  Navy 
Department,  Washington,  DC.  2037a 

(2)  Send  requests  for  those  records 
prepared  by  inspector  generals  of  other 
Navy  commands  to  the  commander  for 
whom  the  inspector  general  records 
were  prepared. 

(g)  Investigative  records.  (1)  Send 
requests  for  NIS  investigatory  records 
and  related  matters  to  the  Commander. 
Naval  Security  and  investigative 
Command,  Washington,  DC  20388. 

(2)  Send  requests  for  JAG  Manual 
investigative  reports  to  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street.  Alexandria.  VA 
22332. 

(3)  Send  requests  for  mishap 
investigative  reports  to  the  Commander. 
Naval  Safety  Center,  Naval  Air  Station, 
Norfolk.  VA  23511. 

(h)  Legal  matters.  (1)  General  Counsel 
legal  matters.  Those  relating  to  the 
acquisition,  custody,  management, 
transportation,  taxation,  and  disposition 
of  real  and  personal  property,  and  the 
procurement  of  services,  including  the 
fiscal,  budgetary,  and  accounting 
aspects  thereof,  excepting,  however,  tort 
claims  and  admiralty  claims  arising 
independently  of  contract,  and  matters 
relating  to  the  naval  petroleum  reserves; 
operations  of  the  Mihtary  Sealift 
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Command,  excepting  tort  and  admiralty 
claims  arising  independently  of  contract; 
the  Office  of  the  Comptroller  of  the 
Navy;  procurement  matters  in  the  field 
of  patents,  inventions,  trademarks, 
copyrights,  royalty  payments,  and 
similar  matters,  including  those  in  the 
Defense  Acquisition  Regulations 
(DARs),  and  Navy  procurement 
directives,  and;  industrial  security, 
claims  and  litigation  should  be  directed 
to  the  Office  of  Counsel  of  the 
concerned  activity.  If  unknown,  submit 
to  the  General  Counsel,  Navy 
Department.  Washington.  DC  20380. 

(2)  Judge  Advocate  General  legal 
matters.  In  addition  to  military  law.  all 
matters  except  those  outside  the 
jurisdiction  of  the  General  Counsel 
should  be  directed  to  the  Judge 
Advocate  General.  Navy  Department. 
200  Stovall  Street.  Alexandria,  VA 
22332. 

(i)  Medical  records.  (1)  Send  requests 
for  inpatient  medical  treatment  records 
of  active  duty  Navy  and  Marine  Corps 
personnel  and  their  dependents  to  the 
medical  treatment  facility  where  the 
patient  is  or  was  being  treated.  These 
records  are  held  for  two  years  and  then 
retired  to  the  National  Personnel 
Records  Center,  9700  Page  Boulevard.  St. 
Louis,  MO  63132. 

(2)  Send  requests  for  outpatient 
medical  treatment  records  of  active  duty 
Navy  and  Marine  Corps  personnel  and 
their  dependents  to  the  military 
treatment  facility  attached  to  the 
Command  at  which  they  are  assigned. 

(3)  Send  requests  for  outpatient 
medical  records  of  Navy  personnel  who 
have  been  separated  (discharged, 
retired,  or  deceased)  for  less  than  four 
months  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center,  New 
Orleans,  LA  70149-7800.  After  four 
months,  send  requests  to  the  Director, 
National  Personnel  Records  Center, 
(Military  Personnel  Records).  9700  Page 
Boulevard,  St.  Louis,  MO  63132.  Send 
requests  for  dependents'  outpatient 
records  to  the  last  medical  facility 
where  treatment  was  provided  if  within 
two  years  of  sponsor's  release/ 
separation  from  the  service.  After  the 
two  years,  send  requests  to  the  Director. 
National  Personnel  Records  Center,  9700 
Page  Boulevard,  St.  Louis.  MO  63232. 

(4)  Send  requests  for  outpatient 
medical  records  of  Marine  Corps 
personnel  who  have  been  separated 
(discharged,  retired,  or  deceased)  for 
less  than  four  months  to  the  Director, 
Marine  Corps  Reserve  Support  Center, 
10950  El  Monte  Street.  Overland  Park, 
KS  66211-1408.  After  four  months,  send 
requests  to  the  Director.  National 
Personnel  Records  Center,  (Military 
Personnel  Records),  9700  Page 


Boulevard,  St.  Louis,  MO  63132. 
Requests  for  dependents'  outpatient 
records  should  be  addressed  to  the  last 
medical  facility  where  treatment  was 
provided  if  within  two  years  of  active 
duty  member's  release/separation  from 
the  service.  After  two  years,  send 
requests  to  the  Director,  National 
Personnel  Records  Center,  9700  Page 
Boulevard.  St.  Louis,  MO  63232. 

(5)  When  the  location  of  a  military 
member  or  dependent's  medical  record 
is  not  known,  send  requests  to  the 
Commander,  Naval  Medical  Command, 
Navy  Department,  Washington,  DC 
20372. 

(6)  Send  requests  for  medical  records 
of  drilling  reservists  to  the  reserve 
centers  where  they  are  assigned. 

(7)  Send  requests  for  medical  records 
of  inactive  or  retired  reservists  to  the 
Commanding  OfHcer,  Naval  Reserve 
Personnel  Center.  New  Orleans.  LA 
70149-7800. 

(8)  Civilian  employee  medical  records. 
Send  requests  to  the  medical  facility 
where  the  person  is/was  treated.  After 
two  years,  send  requests  to  the  Director, 
National  Personnel  Records  Center. 
(Civilian  Personnel  Records).  Ill 
Winnebago  Street.  St.  Louis.  MO  63118. 

(j)  Military  Personnel  Records.  (1) 
Send  requests  for  records  of  active  duty 
Navy  personnel,  or  those  separated 
(discharged,  retired  or  deceased  for  up 
to  one  year)  to  the  Commander.  Naval 
Military  Personnel  Command.  Navy 
Department,  Washington,  DC  20370  and 
for  Marine  Corps  personnel  to  the 
Commandant  of  the  Marine  Corps, 
(Code  M),  Navy  Department, 
Washington.  DC  20380. 

(2)  Send  requests  for  records  of  Navy 
and  Marine  Corps  personnel  who  have 
separated  (discharged,  retired  or 
deceased)  for  more  than  one  year  and 
inactive  reservists  to  the  Director, 
National  Personnel  Records  Center, 
(Military  Personnel  Records),  9700  Page 
Boulevard,  St.  Louis.  MO  63132. 

(3)  Send  requests  for  former  officer 
personnel  separated  prior  to  1902  and 
former  enlisted  personnel  separated 
prior  to  1885  to  the  Chief.  Military 
Reference  Branch.  Military  Archives 
Division.  National  Archives. 
Washington.  DC  20408. 

(4)  Send  requests  for  records  of 
drilling  reservists  to  the  member's 
servicing  personnel  support  unit. 

(5)  Send  requests  for  records  of 
inactive  duty  reservists  who  still  have 
an  obligation  to  the  Navy  to  the 
Commanding  Officer.  Naval  Reserve 
Personnel  Center.  New  Orleans,  LA 
70149-7800. 

(6)  Send  requests  for  records  of 
separated  reservists  who  have  not 
retired  to  the  Director,  National 


Personnel  Records  Center,  9700  Page 
Boulevard.  St.  Louis.  MO  63132. 

(7)  Send  requests  for  records  of  retired 
reservists  to  the  Commanding  Officer. 
Naval  Reserve  Personnel  Center.  New 
Orleans.  LA  70149-7800. 

(k)  Publications.  (1)  Send  requeste  for 
instructions  issued  under  the 
Department  of  th»  Navy's  directives 
issuance  system  and  quarterly  subject 
index  thereof  (NAVPUBNOTE  5215)  to 
the  Director,  Naval  Publications  and 
Forms  Center,  5801  Tabor  Avenue, 
Philadelphia,  PA  19111. 

(2)  Send  requests  for  Marine  Corps 
directives,  publications,  and  manuals  to 
the  Commandant  of  the  Marine  Corps, 
(Code  HQS).  Navy  Department. 
Washington.  DC  20380. 

(3)  Send  requests  for  military 
specifications,  standards,  and 
handbooks  to  the  Director.  Naval 
Publications  and  Forms  Center,  5801 
Tabor  Avenue,  Philadelphia,  PA  19111. 

(1)  Research  Records.  Send  requests 
for  records  regarding  basic  research  and 
grants  to  the  activity  having  custody  of 
the  record.  If  unknown,  send  to  the  Chief 
of  Naval  Research.  800  North  Quincy 
Street,  Arlington,  VA  22217. 

(m)  Systems  Commands. — (1) 
Aeronautical  weapons  systems.  Send 
requests  for  information  on  aeronautical 
weapons  systems,  associated 
subsystems  and  related  systems  and 
equipment  to  the  Commander,  Naval  Air 
Systems  Command.  Naval  Air  Systems 
Command  Headquarters,  Washington, 
DC  20361. 

(2)  Facilities.  Send  requests  for 
information  on  facilities  and  land 
management  (design,  construction,  and 
maintenance;  utilities;  housing;  and  real 
estate  matters)  to  the  Commander, 
Naval  Facilities  Engineering  Command. 
200  Stovall  Street,  Alexandria,  VA 
22332. 

(3)  Ships.  Send  requests  for 
information  on  ships  and  ordnance 
materials  to  the  Commander,  Naval  Sea 
Systems  Command,  Naval  Sea  Systems 
Command  Headquarters,  Washington. 
DC  20362. 

(4)  Space  and  Naval  Warfare.  Send 
requests  for  information  on  development 
technologies  regarding  battle  force 
architecture  and  engineering,  space 
communications,  navigation,  undersea 
and  ocean  surveillance,  oceanographic 
matters,  antisubmarine  warfare, 
information  transfer  systems,  and 
information  management  systems  to  the 
Commander,  Space  and  Naval  Warfare 
Systems  Command,  Washington,  DC 
20363-5100. 

(5)  Supply.  Send  requests  for 
information  on  naval  supply  matters  to 
the  Commander,  Naval  Supply  Systems 
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ComauBid.  Naval  Supply  Systems 
Command  Headquarters,  Washington, 
DC  20376  and  for  Marine  Corps  supply 
matters  to  the  Commandant  of  the 
Marine  Corps.  (Code  L).  HQ  USMC. 
Washington,  DC  20380. 

(n)  Ships  deck  Jogs.  Send  requests  for 
ships  deck  logs  originating  after  30  June 
1945  to  the  Chief  of  Naval  Operations, 
(OP-09B37).  Pentagon.  Washington.  DC 
20350-^2000.  Those  originated  prior  to 
1945  are  held  by  the  Chief.  Military 
Reference  Branch.  Military  Archives 
Division.  National  Archives, 
Washington.  DC  20408. 

(0)  Supply  catalogs.  Send  requests  for 
Navy  and  Federal  supply  catalogs, 
master  cross  reference  indexes,  and 
related  cataloging  publications 
cataloging,  such  as  Ml-1.  -2  and  -3)  to 
H-3  and  Federal  manuals  for  supply 
cataloging,  such  as  MM.  -2  and  -3)  to 
the  Superintendent  of  Documents. 
United  States  Government  Printing 
OfTice.  Washington.  DC  20402-9325. 

(p)  Technical  reports.  Send  requests 
for  unclassified  technical  reports  or 
publications  to  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield.  VA  20402. 

§701.32    Locations  at  wMeh  Department 
of  tiM  Navy  raconto  are  avallabit  for  put>lic 
Inapaelian. 

The  following  is  a  list  of  locations 
where  Navy  records  are  available  for 
public  inspection: 

(a)  Navy  Department  Library.  The 
Navy  Department  Library  is  located  at 
the  Washington  Navy  Yard,  Building  44, 
Second  floor.  U.S.  Naval  Station.  9th 
and  M  Streets.  SE..  Washington.  DC 
20374. 

(1)  Hours  of  Operation:  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held:  The 
library  has  some  130,000  volumes  of 
information  of  interest  to  the  Navy,  such 
as  naval  and  general  history, 
international  law  and  diplomacy,  naval 
architecture  and  shipbuilding,  naval 
customs  and  traditions,  naval  shore 
stations,  yards  and  bases,  uniforms, 
insignia,  awards,  medals  and  flags, 
geography,  travel  and  guide  books, 
aviation.  Navy  music,  etc.  Also 
contained  are  approximately  BJOOQ  rare 
book  collections.  Additionally,  the 
library  has  an  index  by  subject  matter  of 
materials  held.  i.e..  NAVPUBNOTE  5215, 
Consolidated  Subject  Index,  a  quarterly 
publication  which  lists  instructions 
originated  by  Washington  Headquarters 
organizations  and  Marine  Corps 
directives  system  quarterly  checklist  of 
directives  distributed  outside 
Headquarters.  U.S.  Marine  Corps.  The 
library  is  equipped  with  desks  and  study 


carrels  for  library  users  and  has 
specialized  devices  to  facilitate 
research,  such  as  microfilm  reader/ 
printers,  copy  machines,  and  outlets  for 
tape  recorders. 

(b)  Defense  Reading  Room.  The 
Defense  Reading  Room  is  located  in 
Room  2E165  of  the  Pentagon, 
Washington,  D.C.  20310.  Due  to  building 
security,  upon  arrival  at  the  Pentagon, 
call  695-3973  to  arrange  for  an  escort  to 
the  Reading  Room. 

(1)  Hours  of  Operation:  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held:  Microfiche 
copies  of  indexes  and  decisional 
documents  regarding  Navy  Discharge 
Review  Board  and  Board  for  Correction 
of  Naval  Records  proceedings. 

(c)  Law  Library  of  the  Judge  Advocate 
General.  The  law  library  is  located  at 
the  Hoffman  Building.  #2,  Room  9S47, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400 

(1)  Hours  of  Operation:  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
holidays. 

(2)  Type  of  Materials  Held:  The 
library  has  published  and  unpublished 
decisions  of  the  Navy-Marine  Corps 
Court  of  Militaiy  Review,  Navy  and 
Marine  Corps  directives,  miscellaneous 
superseded  manuals,  and  courts-martial 
orders  and  the  Navy  Department 
Bulletin. 

Dated:  November  14, 1986. 
Itarold  L.  Stoller,  |r. 

Commander.  lAGC.  U.S.  Navy,  Federal 

Register  Liaison  Officer. 

(PR  Doc.  86-26056  Filed  11-25-86;  8:45  am] 

BILUNG  CODE  M1(^1-M 


Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  334 

Navigation  and  Navigable  Waters; 
Danger  Zones  end  Restricted  Area 
Regulations;  Cooper  River,  SO 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

action:  Final  rule. 


summary:  The  Department  of  the  Army 
is  amending  the  regulations  which 
establish  a  naval  restricted  area  in  the 
Cooper  River  in  the  vicinity  of  the 
Charieston  Naval  Shipyard,  Charleston 
County,  South  Carolina.  The  amendment 
enlarges  the  existing  restricted  area  to 
make  it  compatible  with  the  Navy's 
present  use  of  the  area,  and  provide 
additional  security  for  the  Naval  base. 
EFFECTIVE  DATE  December  26, 1988. 


ADDRESS:  HQDA,  DAEN-CWO-N, 
Washington,  DC  20814-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Eppard  or  Mr.  Sam  Collinson 
at  (202)  272-1783. 

SUPPLEMBHTARY  INFORMATION:  The 
Commando-,  Naval  Base,  Charieston. 
South  Carolina  has  requested  the 
Department  of  the  Army  amend  the 
regulation  in  33  CFR  334.460  (formeriy 
207.164b).  These  regulations,  which 
establish  a  restricted  area  in  the  Cooper 
River  in  the  vicinity  of  the  Charleston 
Naval  Shipyard,  were  approved  on  6 
May  1960  and  last  amended  2 
September  1978.  The  existing 
restrictions  on  anchoring,  fishing, 
loitering  and  photographing  remain 
unchanged  and  woald  apply  to  the 
enlarged  restricted  area.  The  title  of  the 
enforcing  agency  in  paragraph  (b)(4)  is 
changed  to  reflect  a  change  in  Navy 
organization. 

Notes: 

1.  The  Department  of  the  Army  has 
determined  that  this  rule  is  not  a  major  rule 
within  the  meaning  of  Executive  Order  12291 
and  is  exempt  from  the  general  requirements 
of  Executive  Order  12t91  in  accordance  with 
the  exemption  provided  military  functions. 

2. 1  hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  38  CFR  Part  334 

Navigation,  Waterways, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble.  Title  33,  Chapter  II,  Part  334  is 
amended  as  follows: 

PART  334— DANGER  ZONES  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat  266  (33  U.S.C.  1)  and  40 
Stat.  892  (33  U.S.C.  3). 

2.  Section  334.460  is  amended  by 
revising  paragraphs  {a)(3)  and  (b)  (4) 
and  (5)  as  follows: 

§  334.460    Cooper  River  and  Tributaries  at 
Ctiarteston.  SO;  restricted  areas. 

(a)  The  areas. 

*        •        •        •        * 

(3)  That  portion  of  the  Cooper  River 
beginning  on  the  west  channel  edge  at 
latitude  32*52'06',  longitude  79''57'54*; 
thence  to  the  easterly  shore  to  latitude 
32°52'13',  longitude  79"'57'30';  thence 
proceeding  along  the  easterly  shore  to 
latitude  32''51'30',  longitude  79°56'15.5'; 
thence  along  the  Cooper  River  to 
latitude  32*51'01',  longitude  79*55'50'; 
thence  to  latitude  32°50'52',  longitude 
79°56'03.5';  thence  to  latitude  32'51'W, 
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longitude  79'56'07';  thesce  to  latitude 
32°51'19-.  longitude  79°57-05';  thence  to 
latitude  32*51'33'.  bngitude  79°57'27'; 
thence  to  latitude  32°51'4a.S',  longitude 
79°57'  41.5":  thence  to  latitude  32°52'06". 
longitude  79°57'54". 

•  *         *         «         * 

(b)  The  rpgulations. 

•  •        *        •        • 

(4)  The  regulations  in  paragraphs  (b) 
(1)  and  (2}  of  this  section  shall  be 
enforced  by  Commander,  Naval  Base, 
Charleston,  South  Carolina,  and  such 
agencies  as  he/she  may  designate. 

(5)  The  regulations  in  paragraph  (b)(3) 
of  this  section  shall  be  enforced  by  the 
Commanding  Officer,  Naval 
Ammunition  Depot.  Charleston.  South 
Carolina,  and  such  agencies  as  he/she 
may  designate. 

Dated:  November  12, 1986. 
Approved: 
Robert  K.  Dawaon, 

Assistant  Secretary  of  the  Army.  (Civil 
Works). 

IFR  Doc.  86-26599  Filed  11-25-68;  8:45  am) 

BILUNG  CODE  371(M»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AD-FRL  3089-1) 

Amendments  to  Subparts  D,  Da,  Db, 
and  J;  Addition  of  Method  5B  and 
Method  5F  to  Appendix  A 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

summary:  These  amendments  and  test 
methods  were  proposed  in  the  Federal 
Register  on  May  29, 1985  (50  FR  21863). 
This  action  promulgates:  (1)  The 
amendments  to  the  test  methods  and 
procedures  under  S  60.46  of  Subpart  D 
and  S  60.106  of  Subpart ).  (2)  the 
amendments  to  the  compliance 
determination  procedures  and  methods 
under  S  60.48a  of  Subpart  Da  and 
§  60.46b  of  Subpart  Db,  and  (3)  the 
addition  of  Method  SB,  "Determination 
of  Nonsulfuric  Acid  Particulate  Matter 
from  Stationary  Sources,"  and  Method 
5F,  "Determination  of  Nonsulfate 
Particulate  Matter  from  Stationary 
Sources,"  to  Appendix  A  of  40  CFR  Part 
60.  These  amendments  are  being  made 
to  minimize  the  measurement  of  sulfuric 
acid  mist  by  Method  5  or  Method  17 
when  used  to  measure  particulate 
matter  (PM)  after  flue  gas 
desulfurization  (FGD)  systems  and  fluid 
catalytic  cracking  unit  (FCCU)  catalyst 
regenerators.  This  action  is  necessary 


because  EPA's  intent  was  not  to  include 
sulfuric  acid  when  the  emission 
standards  for  PM  were  established  for 
these  aHected  facilities. 

These  methods  are  being  promulgated 
for  the  source  categories  specified  here 
to  measure  emissions  under  section  111 
of  the  Clean  Air  Act,  where  emission 
limitations  are  based  on  the  application 
of  best  demcmstrated  control  technology 
(BDT).  In  cases  where  the  emission 
limits  are  based  on  ambient  air  quality 
considerations,  such  as  under  section 
110  of  the  Clean  Air  Act,  and  the 
resultant  State  implementation  plans,  it 
would  be  appropriate  to  measure  F^ 
emissions  using  Method  5  or  a  modified 
Method  5  which  includes  material 
caught  in  the  impingers  following  the 
filter. 

DATES:  Effective  November  26, 1986. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  niing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Summary  of  Comments  and 
Responses.  This  document  for  the 
promulgated  test  methods  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2777.  Please  refer  to  "Summary  of 
Comments  and  Responses  for  Methods 
5B  and  5F.  EPA-450/3-86-008."  This 
document  contains:  (1)  A  summary  of  all 
the  public  comments  made  on  the 
proposed  test  methods  with  the 
Administrator's  response  to  the 
comments,  and  (2)  a  summary  of  the 
changes  made  to  the  test  methods  since 
proposal. 

Docket.  Docket  No.  A-81-05. 
containing  supporting  information  used 
in  developing  the  promulgated  rule,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section  (LE-131),  West 
Tower  Lobby,  Gallery  1.  Waterside 
Mall,  401  M  Street  SW.,  Washington, 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  njRTHeR  INFORMATION  CONTACT: 

Mr.  Gary  D.  McAlister  or  Mr.  Roger  T. 
Sbigebara,  Emission  Measurement 
Branch  (MD-19),  Emission  Standards 
and  Engineering  Division,  U.S. 
Environmental  Protection  Agency, 


Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-2237. 

SUPPLEMENTARY  mFORMATION: 
L  Background 

The  EPA  adopted  standards  to  limit 
PM  from  boilers  built  after  1971  (Subpart 
D);  utility  boilers  built  after  1978 
(Subpart  Da);  and  FCCU's  built  after 
1973  (Subpart  J).  These  standards  were 
intended  to  limit  particulate  emissions 
throu^  the  use  of  BDT.  The  Agency  has 
recognized  that  the  methods  which  have 
been  available  for  testing  these  sonrces 
may  not  accurately  assess  the 
performance  of  the  control  devices  that 
are  being  used  for  PM  control.  This  was 
noted  in  the  preamble  to  the  new  source 
performance  standard  (NSPS)  for 
electric  utility  steam  generating  units 
published  on  June  11, 1979  (44  FR  33580). 
In  the  section  on  performance  testing, 
the  Agency  stated,  "Since  technology  is 
not  available  for  the  control  of  sulfuric 
acid  mist,  which  is  condensed  in  the 
FGD  system,  the  Administrator  does  not 
believe  the  PM  sample  should  include 
condensed  acid  mist.  The  flnal 
regulation,  therefore,  allows  PM  testing 
for  compliance  between  the  outlet  of  the 
PM  control  device  and  the  inlet  of  a  wet 
FGD  system.  The  EPA  will  continue  to 
investigate  revised  procedures  to 
minimize  the  measurement  of  acid  mist 
by  Method  5  or  Method  17  when  used  to 
measure  PM  after  the  FGD  system.  Since 
technology  is  available  to  control 
particulate  sulfate  carryover  from  an 
FGD  system  and  the  Administrator 
believes  good  mist  eliminators  should  be 
included  with  all  FGD  systems,  the 
regulations  will  be  amended  to  require 
PM  measurement  after  the  FGD  system 
when  revised  procedures  for  Method  5 
or  Method  17  are  available."  As  noted 
here,  mist  eliminators  can  control 
scrubber  liquor  droplets  which  might 
contain  dissolved  metal  sulfates,  but 
they  cannot  control  the  sulfuric  acid 
mist  which  might  form  in  the  stack. 

In  addition,  since  EPA  promulgated  an 
NSPS  for  PM  emissions  from  FCCU 
regenerators  on  March  8, 1974  (39  FR 
9308),  EPA  has  been  asked  to  clarify 
whether  the  intent  of  the  emission 
regulation  was  to  control  condensible 
sulfur  trioxide  (SOb)  in  the  gas  phase  at 
the  operating  temperature  of  the  control 
device  along  with  the  "catalyst  Hnes"  or 
"mineral  dust." 

In  the  public  notice  of  proposed 
rulemaking  for  a  revision  to  the  FCCU 
NSPS  (44  FR  60759),  EPA  stated  that 
Method  5  may  collect  condensible 
matter  that  is  not  controllable  by  the 
best  systems  of  emission  reduction. 
Therefore,  a  facility  employing  such 
systems  could  be  in  noncompliance  if 
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signiflcant  quantities  of  such 
condensibles  are  present  because  feed 
stocks  or  process  conditions  are 
different  from  those  tested  to  support 
the  NSPS.  Method  5  was  used  in  1971 
and  1972  to  collect  data  to  support  the 
NSPS.  The  facilities  tested  were 
conventional  regenerators  equipped 
with  electrostatic  precipitators  (ESP's) 
and  carbon  monoxide  boilers.  It  was 
further  stated  that  the  condensible 
materials  that  are  present  in  the  gas 
phase  at  the  control  device  operating 
temperature  were  not  intended  to  be 
controlled. 

As  a  result  of  this,  the  Agency 
undertook  a  program  to  develop  test 
methods  which  measure  PM  in  a  manner 
consistent  with  the  original  standards. 
Two  methods  have  been  developed. 

Method  5B  is  essentially  the  same  as 
Method  5  except  that  the  samples  are 
collected  at  320  °F  instead  of  250  T  and 
the  samples  are  heated  in  a  laboratory 
oven  to  320  T  for  6  hours  before 
analysis.  Method  5B  is  applicable  to 
Subpart  D,  Da,  Db.  and  J  sources  that 
are  equipped  with  wet  FGD  systems. 

Method  5F  has  exactly  the  same 
sampling  procedure  as  Method  5B,  but 
the  analysis  procedure  calls  for 
chemical  measurement  of  the  water 
soluble  sulfates  which  are  then 
subtracted  from  the  total  sample  mass. 
Method  5F  is  applicable  only  to  Subpart 
I  sources  that  do  not  use  wet  FGD's. 

The  intent  of  these  new  methods  is  to 
ensure  that  these  NSPS  reflect  the 
control  technologies  on  which  they  are 
based.  The  EPA  recognizes  that  the 
emissions  of  acid  mist  which  are  not 
measured  by  these  methods  are 
measured  as  PM  in  the  ambient  air. 
Although  there  may  be  some  exceptions, 
these  methods  would  generally  not  be 
appropriate  for  emission  limits  that  are 
based  on  achieving  a  particular  impact 
on  ambient  air  quality,  for  example,  in 
State  implementation  plans  under 
Section  110  of  the  Act. 

As  a  result  of  the  development  of 
these  two  new  methods,  the  following 
revisions  are  being  made  in  §  60.46  of 
Subpart  D,  §  60.48a  of  Subpart  Da, 
S  60.46b  of  Subpart  Db.  and  S  60.106  of 
Subpart  J. 

1.  The  method  for  determining  PM 
concentration  for  those  Subpart  D.  Da. 
Db.  and  J  sources  with  wet  FGD  systems 
is  being  changed  from  Method  5  to 
Method  58.  The  method  for  Subpart  J 
sources  without  wet  FGD  systems  is 
being  changed  from  Method  5  to  Method 
SB  or  Method  5F.  The  method  for 
Subparts  D,  Da,  and  Db  sources  without 
wet  FGD  systems  will  continue  to  be 
Method  5. 

2.  The  use  of  Method  17  with  the 
Method  SB  analytical  procedure  is  being 


allowed  if  Method  17  is  used  after  wet 
FGD  systems,  or  if  the  average  stack 
temperature  is  less  than  or  equal  to  160 
°C.  This  procedure,  however,  could  lead 
to  a  high  bias  in  the  particulate  results 
as  all  the  acid  cannot  be  removed  by 
thermal  heating. 

3.  Paragraph  80.48a(a)(7)  is  being 
deleted.  Paragraph  (7)  is  no  longer 
needed  with  the  issuance  of  Method  5B. 

n.  Public  Participation 

The  amendments  and  test  methods 
were  proposed  and  published  in  the 
Federal  Register  on  May  29, 1985  (50  FR 
21863).  To  provide  interested  persons 
the  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rules,  a  public  hearing  was 
scheduled  for  July  26, 1985  at  the 
Research  Triangle  Park,  North  Carolina, 
but  no  one  wished  to  make  an  oral 
presentation.  The  public  comment 
period  was  from  May  29, 1985  to  July  31, 
1985.  Nine  comment  letters  were 
received  concerning  issues  relevant  to 
the  proposed  test  methods.  The 
comments  have  been  carefully 
considered  and,  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  test  methods  or  amendments. 

III.  Significant  Conunents  and  Changes 
to  the  Proposed  Test  Methods 

Nine  comment  letters  were  received 
on  the  proposed  test  methods  and 
amendments.  A  detailed  discussion  of 
these  comments  and  responses  can  be 
found  in  the  background  information 
document  which  is  referred  to  i..  the 
"ADDRESSES"  section  of  this  preamble. 
The  summary  of  comments  and 
responses  serves  as  the  basis  for  the 
revisions  which  have  been  made  to  the 
test  methods  and  amendments  between 
proposal  and  promulgation.  The  major 
comments  and  responses  are 
summarized  in  this  preamble.  Most  of 
the  comment  letters  contained  multiple 
comments.  The  significant  comments  fell 
into  two  categories. 

Applicability      I 

Three  commenters  argued  that  other 
sources  faced  circumstances  that  were 
similar  to  those  Subparts  D,  Da,  Db  and 
J  sources  equipped  with  wet  FGD  units 
and  should  also  be  allowed  to  use 
Method  5B  for  determining  compliance 
with  particulate  matter  emission  limits. 

The  development  of  Methods  5B  and 
5F  was  in  response  to  a  specific 
problem.  The  issue  is  not  simply  that 
Method  5  may  measure  condensed 
HjSO*  as  particulate  matter.  Rather,  the 
issue  is  that  the  potential  for  condensed 
H2SO4  is  greater  at  these  sources  now 
than  it  was  when  their  emission  limits 


were  established  because  changes  in 
operating  conditions  have  allowed  the 
affected  sources  to  use  feed  stocks  with 
much  higher  sulfur  content.  There  was 
no  evidence  presented  that  a  similar 
situation  existed  for  the  sources  cited  by 
the  commenters. 

Two  commenters  thought  that  it  was 
inappropriate  to  eliminate  the  option  of 
sampling  particulate  matter  emissions 
prior  to  wet  FGD's.  These  commenters 
argued  that  EPA  had  not  demonstrated 
that  there  was  a  consistent  relationship 
between  measurements  made  with 
Method  SB  after  a  wet  FGD  and 
measurements  made  with  Method  5 
before  a  wet  FGD. 

The  original  intent  of  this  regulation 
was  to  require  testing  downstream  of 
any  FGD  unit.  Because  of  concern  that 
condensed  sulfuric  acid  following  the 
FGD  would  be  counted  as  particulate 
matter  by  Method  5.  Subpart  Da  sources 
were  temporarily  given  the  option  of 
testing  upstream  of  the  FGD.  Method  5B 
will  not  measure  the  condensed  sulfuric 
acid  and,  therefore,  may  be  used 
downstream  of  the  VGD  unit  as 
originally  intended  by  the  regulation. 
The  change  in  test  location  does  not 
represent  a  change  in  the  standard,  but 
merely  eliminates  a  temporary  option 
granted  until  a  method  could  be 
developed  that  would  not  count 
condensed  sulfuric  acid  as  particulate 
matter. 

In  addition,  during  its  development 
Method  5B  was  shown  to  yield 
particulate  matter  measurements  that 
were  always  equal  to  or  less  than  those 
measured  by  Method  5  at  the  same 
location.  Since  the  promulgation  of 
Subpart  Da,  at  least  three  sources 
equipped  with  FGD  units  have 
conducted  compliance  tests  where  the 
test  point  was  downstream  of  the  FGD 
unit  and  the  particulate  matter  was 
measured  using  Method  5.  All  of  these 
sources  were  found  to  be  in  compliance 
with  the  particulate  matter  standard. 
Because  the  particulate  matter  measured 
by  Method  SB  is  always  equal  to  or  less 
than  that  measured  by  Method  SB,  these 
sources  would  also  have  been  shown  to 
be  in  compliance  if  Method  SB  had  been 
used  to  measure  the  particulate  matter. 
Therefore,  we  believe  it  is  reasonable  to 
require  that  sources  equipped  with  FGD 
units  must  conduct  particulate  matter 
tests  downstream  of  the  FGD  unit. 

Technical  I 

Two  commenters  were  concerned  that 
Method  5F  eliminated  more  than 
condensed  HiSO*  from  particulate 
samples  because  it  uses  a  water 
extraction  procedure  to  remove  water 
soluble  sulfates  from  the  sample. 


Federal  Register  /  Vol.  51.  No.  228  /  Wednesday.  November  26.  1966  /  Rules  and  Regulations    42841 


The  use  of  Method  5F  is  limited  to 
FCCU'8  which  are  not  equipped  with 
wet  FGD  units.  We  believe  that  any 
water  soluble  sulfates  from  these 
sources  would  be  limited  to  condensed 
H2S04  or  metal  sulfates  formed  from 
condensed  H2S04  in  the  sampling  train. 
Thus,  Method  5F  would  eliminate  only 
condensed  H1SO4  from  the  sample. 

One  commenter.  citing  costs  as  the 
major  factor,  thought  it  was 
unreasonable  to  limit  the  analytical 
procedure  in  Method  5F  to  ion 
chromatography.  This  commenter 
wanted  the  option  of  using  the  barium 
titration  procedure  described  in  Method 
6  as  an  alternative  analytical  procedure. 

At  the  time  of  the  proposal,  we  did  not 
have  data  to  show  that  the  titration 
procedure  was  an  acceptable  alternative 
method.  We  have  recently  completed 
the  necessary  development  work  and 
will  propose  the  titration  procedure  as 
an  alternative  method. 

One  commenter  pointed  out  that 
additional  blanks  should  be  included  in 
Method  5F.  The  commenter  also 
suggested  that  smaller  beakers  be  used 
when  drying  the  sample  to  determine 
the  dried  residue.  Both  of  these  changes 
have  been  incorporated  into  the  method. 

IV.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purpose  of 
the  proposed  and  promulgated  test 
methods  and  EPA  responses  to 
significant  comments,  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review  (Section 
307(d)(7)(a)). 

Miscellaneous 

This  rulemaking  does  not  impose  any 
additional  emission  measurement 
requirements  on  facilities  affected  by 
this  rulemaking.  Rather,  this  rulemaking 
revises  the  test  method  to  which  the 
affected  facilities  are  already  subject. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices;  and  there  will  be  no 


significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-b8sed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwotic  Reduction  Act  of  1980,  U.S.C. 
3501  et  sag. 

Pursuant  to  the  provisions  of  5  U.S.C. 
6G5(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  any  economic  impact 
on  small  entities  because  no  additional 
test  costs  are  incurred.  Any  written 
comments  from  the  Office  of 
Management  and  Budget  and  any 
written  EPA  responses  are  available  in 
the  docket. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Incorporation  of 
reference,  Intergovernmental  relations, 
Report,  Recordkeeping  requirements, 
Petroleum  refineries,  Electric  utility 
steam  generators. 

Dated:  October  31. 1986. 
Lee  M.  ThontM. 

Administrator. 

PART  60— {AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  Part  60  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sections  101.  111.  114, 116,  and 
301  of  the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401.  7411,  7414,  7416,  7601). 

2.  In  S  60.46b,  paragraphs  (d)(1).  (d)(2), 
(d)(2)(i),  (d)(2)(ii).  (d)(5),  (d)(6)  are 
revised  and  paragraph  (d)(2)(iii)  is 
added  to  read  as  follows: 

§  60.46b    Compliance  and  perfonnanee 
testing  for  partlciilate  matter  and  nitrogen 
oxides. 


(d)  *  *  * 

(1)  Method  3  is  used  for  gas  analysis 
when  applying  Method  5,  Method  5B,  or 
Method  17. 

(2)  Method  5,  Method  5B,  or  Method 
17  shall  be  used  to  measure  the 
concentration  of  particulate  matter  as 
follows: 

(i)  Method  5  shall  be  used  at  affected 
facilities  without  wet  flue  gas 
desulfurization  (FGD)  systems;  and 

(ii)  Method  17  may  be  used  at 
facilities  with  or  without  wet  scrubber 
systems  provided  that  the  stack  gas 
temperature  does  not  exceed  a 


temperature  of  160  'C  (320°F).  The 
procedures  of  sections  2.1  and  2.3  of 
Method  5B  may  be  used  in  Method  17 
only  if  it  is  used  after  a  wet  FGD  system. 
Do  not  use  Method  17  after  wet  FGD 
systems  if  the  effluent  is  saturated  or 
laden  with  water  droplets. 

(iii)  Method  5B  is  to  be  used  only  after 
wet  FGD  systems. 

•  •        •        •        • 

(5)  For  determination  of  particulate 
emissions,  the  oxygen  or  carbon  dioxide 
sample  is  obtained  simultaneously  with 
each  run  of  Method  5,  Method  SB.  or 
Method  17  by  traversing  the  duct  at  the 
sampling  location. 

(6)  For  each  run  using  Method  5. 
Method  5B,  or  Method  17.  the  emission 
rate  expressed  in  nanograms  per  joule 
heat  input  is  determined  using: 

3.  In  §  60.46.  paragraphs  (a)(2).  (b)(3), 
(b),  (c),  and  (f)(3)(ii)  are  revised  to  read 
as  follows: 

§6a46    Test  methods  and  procedurtc 

(a)  *  •  * 

(2)  Method  3  for  gas  analysis  to  be 
used  when  applying  Method  5,  SB,  17.  6. 
7.  7A.  7C.  or  7D. 

(3)  Method  S.  SB.  or  17  for 
concentration  of  particulate  matter  and 
the  associated  moisture  content  as 
follows:  Method  5  is  to  be  used  at 
affected  facilities  without  wet  flue  gas 
desulfurization  (FGD)  systems;  MeSiod 
SB  is  to  be  used  only  after  wet  FGD 
systems;  and  Method  17  may  be  used  at 
facilities  with  or  without  wet  FGD 
systems  provided  that  the  stack  gas 
temperature  at  the  sampling  location 
does  not  exceed  an  average  temperature 
of  160  "C  (320  T).  The  procedures  of 
sections  2.1  and  2.3  of  Method  SB  may 
be  used  with  Method  17  only  if  it  is  used 
after  wet  FGD  systems.  Do  not  use 
Method  17  after  wet  FGD  systems  if  the 
effluent  gas  is  saturated  or  laden  with 
water  droplets. 

*  •        •        *        « 

(b)  For  Method  5,  5B,  or  17.  Method  1 
shall  be  used  to  select  the  sampling  site 
and  the  number  of  traverse  sampling 
points.  The  sampling  time  for  each  run 
shall  be  at  least  60  minutes,  and  the 
minimum  sampling  volume  shall  be  O.BS 
dscm  (30  dscf)  except  that  smaller 
sampling  times  or  volumes,  when 
necessitated  by  process  variables  or 
other  factors,  may  be  approved  by  the 
Administrator.  The  probe  and  filter 
holder  heating  systems  in  the  sampling 
train  shall  be  set  to  provide  a  gas 
temperature  of  160±14  "C  (320±25  'F). 

(c)  For  Methods  6  and  7,  7A.  7C,  or  7D 
the  samphng  site  shall  be  the  same  as 
that  selected  for  Method  5,  5B,  or  17.  The 


I 
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sampling  point  in  the  duCt  shall  be  at  the 
centroid  of  the  cross  section  or  at  a 
point  no  closer  to  the  walls  than  1  m 
(3.28  ft).  For  Methods  6  and  7C  or  7D,  the 
sample  shall  be  extracted  at  a  constant 
volumetric  flow  rate. 

•  •        •        •        « 

(0  *  *  * 

(3)  *  •  * 

(ii)  For  determination  of  particulate 
emissions,  the  oxygen  sample  shall  be 
obtained  simultaneously  by  traversing 
the  duct  at  the  same  sampling  location 
used  for  each  run  of  Method  5,  5B,  or  17 
under  paragraph  (b)  of  this  section. 
Method  1  shall  be  used  for  selection  of 
the  number  of  oxygen  traverse  points 
except  that  no  more  than  12  sample 
points  are  required. 

*  •        <        •        • 

4.  In  §  60.48a.  paragraphs  (a)(1).  (a)(2), 
{a)(3),  (a)(4),  (a)(5),  and  (a)(6)  are 
revised:  paragraph  (a)(7)  is  removed. 

§  60.48a    Comptiance  determination 
procedures  and  mettKKte. 

(a)  *   •   * 

(1)  Method  3  is  used  for  gas  analysis 
when  applying  Method  5,  5B,  or  17. 

(2)  Method  5.  5B,  or  17  is  used  for 
determining  particulate  matter 
emissions  and  associated  moisture 
content  as  follows:  Method  5  is  to  be 
used  at  affected  facilities  without  wet 
FGD  systems;  Method  58  is  to  be  used 
only  after  wet  FGD  systems:  and 
Method  17  may  be  used  at  facilities  with 
or  without  wet  FGD  systems  provided 
that  the  stack  gas  temperature  at  the 
sampling  location  does  not  exceed  a 
temperature  of  160  'C  (320  'F).  The 
procedures  of  sections  2.1  and  2.3  of 
Method  SB  may  be  used  in  Method  17 
only  if  it  is  used  after  wet  FGD  systems. 
Do  not  use  Method  17  after  wet  FGD 
systems  if  the  effluent  is  saturated  or 
laden  with  water  droplets. 

(3)  For  Method  5.  5B,  or  17,  Method  1 
is  used  to  select  the  sampling  site  and 
the  number  of  traverse  sampling  points. 
The  sampling  time  for  each  run  is  at 
least  120  minutes  and  the  minimum 
sampling  volume  is  1.7  dscm  (60  dscf) 
except  that  smaller  sampling  times  or 
volumes,  when  necessitated  by  process 
variables  or  other  factors,  may  be 
approved  by  the  Administrator. 

(4)  For  Method  5  or  SB  the  probe  and 
filter  holder  heating  system  in  the 
sampling  train  is  set  to  provide  an 
average  gas  temperature  of  160  °C 
(320  T). 

(5)  For  determination  of  particulate 
emissions,  the  oxygen  or  carbon  dioxide 
sample  is  obtained  simultaneously  with 
each  run  of  Method  5,  SB,  or  17  by 
traversing  the  duct  at  the  same  sampling 
location.  Method  1  is  used  for  selection 
of  the  number  of  oxygen  or  carbon 


dioxide  traverse  points  except  that  no 
more  than  12  sample  points  are  required. 
(6)  For  each  run  using  Method  5,  5B,  or 
17,  the  emission  rate  expressed  in  ng/J 
heat  input  is  determined  using  the 
oxygen  or  carbon-dioxide  measurements 
and  particulate  matter  measurements 
obtained  under  this  section,  the  dry 
basis  Fc-factor  and  the  dry  basis 
emission  rate  calculation  procedure 
contained  in  Method  19  (Appendix  A). 
•        ♦        *        »        ♦ 

5.  In  §  60.106,  paragraphs  {a)(l)(i)  and 
(a)(2)  are  revised  to  read  as  follows: 

§  60.106    Test  methods  and  procedures. 

(a)  *  *  * 

(1)  *  *  •  I 

(i)  Method  5B  or  5F  is  to  be  used  to 
determine  particulate  matter  emissions 
and  associated  moisture  content  from 
affected  facilities  without  wet  FGD 
systems;  only  Method  5B  is  to  be  used 
after  wet  FGD  systems. 

(ii)  *  *  * 

(iii)  *  •  * 

(2)  For  Method  58  or  5F,  the  sampling 
time  for  each  run  shall  be  at  least  60 
minutes  and  the  sampling  rate  shall  be 
at  least  O.OIS  dscm/min  (0.53  dscf/min), 
except  that  shorter  sampling  times  may 
be  approved  by  the  Administrator  when 
process  variables  or  other  factors 
preclude  sampling  for  at  least  60 
minutes. 
♦•'»•« 

6.  Appendix  A  is  amended  by  adding 
Method  58  and  Method  5F  as  follows: 

Appendix  A— Reference  Methods 


Method  5B — Determination  of  Nonsulfuric 
Acid  Particulate  Matter  From  Stationary 
Sources 

1.  Applicability  and  Principle. 

1.1  Applicability.  This  method  is  to  be 
used  for  determining  nonsulfuric  acid 
particulate  matter  from  stationary  sources. 
Use  of  this  method  must  be  specified  by  an 
applicable  subpart,  or  approved  by  the 
Administrator,  U.S.  Environmental  Protection 
Agency,  for  a  particular  application. 

1.2  Principle.  Particulate  matter  is 
withdrawn  isokinetically  from  the  source 
using  the  Method  5  train  at  160  °C  (320  °F). 
The  collected  sample  is  then  heated  in  the 
oven  at  160  °C  (320  T)  for  6  hours  to 
volatilize  any  condensed  sulfuric  acid  that 
may  have  been  collected,  and  the  nonsulfuric 
acid  particulate  mass  is  determined 
gravimetrically. 

2.  Procedure. 

The  procedure  is  identical  to  EPA  Method  5 
except  for  the  following: 

2.1     Initial  Filter  Tare.  Oven  dry  the  filter 
at  160±5  °C  (320  ±10  °F)  for  2  to  3  hours, 
cool  in  a  desiccator  for  2  hours,  and  weigh. 
Desiccate  to  constant  weight  to  obtain  the 
initial  tare.  Use  the  applicable  specifications 
and  techniques  of  Section  4.1.1  of  Method  5 
for  this  determination. 


2.2  Probe  and  Filter  Temperatures. 
Maintain  the  probe  outlet  and  filter 
temperatures  at  160±14  °C  (320±25  °F). 

2.3  Analysis.  Dry  the  probe  sample  at 
ambient  temperature.  Then  oven-dry  the 
probe  and  filter  samples  at  a  temperature  of 
160±5  °C  (320±10  'F)  for  6  hours.  Cool  in  a 
desiccator  for  2  hours,  and  weigh  to  constant 
weight.  Use  the  applicable  specifications  and 
techniques  of  Section  4.3  of  Method  5  for  this 
determination. 


Method  5F — Detennination  of  Nonsulfate 
Particulate  Matter  From  Stationary  Sources 

1.  Applicability  and  Principle. 

1.1  Applicability.  This  method  is  to  be 
used  for  determining  noasulfate  particulate 
matter  from  stationary  sources.  Use  of  this 
method  must  be  specified  by  an  applicable 
subpart  of  the  standards,  or  approved  by  the 
Administrator,  U.S.  Environmental  Protection 
Agency,  for  a  particular  application. 

1.2  Principle.  Particulate  matter  is 
withdrawn  isokinetically  from  the  source 
using  the  Method  5  train  at  160  °C  (320  °F). 
The  collected  sample  is  (hen  extracted  with 
water.  A  portion  of  the  extract  is  analyzed  for 
sulfate  content.  The  remainder  is  neutralized 
with  ammonium  hydroxide  before  it  is  dried 
and  weighed. 

2.  Apparatus. 

The  apparatus  is  the  same  as  Method  5 
with  the  following  additions. 
2.1     Analysis. 

2.1.1  Erlenmeyer  Flasks.  125-ml.  with 
ground  glass  joints. 

2.1.2  Air  Condenser.  With  ground  glass 
joint  compatible  with  the  Erlenmeyer  flasks. 

2.1.3  Beakers.  250-ml. 

2.1.4  Volumetric  Flasks.  1-liter,  500-ml 
(one  for  each  sample),  2aO-ml,  and  50-ml  (one 
for  each  sample  and  standard). 

2.1.5  Pipets.  5-ml  (one  for  each  sample 
and  standard). 

2.1.6  Ion  Chromatograph.  The  ion 
chromatograph  should  have  at  least  fhp 
following  components. 

2.1.6.1  Columns.  An  anion  separation  or 
other  column  capable  of  resolving  the  sulfate 
ion  from  other  species  present  and  a  standard 
anion  suppressor  columa  Suppressor 
columns  are  produced  as  proprietary  items; 
however,  one  can  be  produced  in  the 
laboratory  using  the  resin  available  from 
BioRad  Company,  32nd  and  Griffin  Streets, 
Richmond,  California.  Other  systems  which 
do  not  use  suppressor  columns  may  also  be 
used. 

2.1.6.2  Pump.  Capable  of  maintaining  a 
steady  flow  as  required  by  the  system. 

2.1.6.3  Flow  Gauges.  Capable  of 
measuring  the  specified  sjystem  flow  rate. 

2.1.6.4  Conductivity  Detector. 

2.1.6.5  Recorder.  Compatible  with  the 
output  voltage  range  of  the  detector. 

3.  Reagents. 

The  reagents  are  the  same  as  for  Method  5 
with  the  following  exceptions: 

3.1    Sample  Recovery.  Water,  deionized 
distilled  to  conform  to  American  Society  for 
Testing  and  Materials  Specification  D1193- 
74.  Type  3,  is  needed.  At  the  option  of  the 
analyst,  the  KMn04  test  for  oxidizable 
organic  matter  may  be  omitted  when  high 
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toncentrations  of  organic  matter  are  not 
expected  to  be  present. 

3.2     Analysis.  The  following  are  required: 

3.2.1  Water.  Same  as  in  Section  3.1. 

3.2.2  Stock  Standard  Solution.  1  mg 
(NH,)2S04/ml.  Dry  an  adequate  amount  of 
primary  standard  grade  ammonium  sulfate  at 
105°  to  110  °C  for  a  minimum  of  2  hours 
before  preparing  the  standard  solution.  Then 
dissolve  exactly  1.000  g  of  dried  (NhLkSO*  in 
water  in  a  1-liter  volumetric  flask,  and  dilute 
to  1  liter.  Mix  well. 

3.2.3  Working  Standard  Solution,  25  fig 
(NH4)2S04/ml.  Pipet  5  ml  of  the  stock 
standard  solution  into  a  200-ml  volumetric 
flask.  Dilute  to  200  ml  with  water. 

3.2.4  Eluent  Solution.  Weigh  1.018  g  of 
sodium  carbonate  (NajCOj)  and  1.008  g  of 
sodium  bicarbonate  (NaHCOs).  and  dissolve 
in  4  liters  of  water.  This  solution  is  0.0024  M 
NaiCOi/O-OOS  M  NaHCO,.  Other  eluents 
appropriate  to  the  column  type  and  capable 
of  resolving  sulfate  ion  from  other  species 
present  may  be  used. 

3.2.5  Ammonium  Hydroxide. 
Concentrated.  14.8  M. 

3.2.6  Phenoiphthalein  Indicator.  3.3-Bis(4- 
hydroxyphenyl)-l-(3H)-isobenzofuranone. 
Dissolve  0.05  g  in  50  ml  of  ethanol  and  50  ml 
of  water. 

4.  Procedure. 

4.1  Sampling.  The  sampling  procedure  is 
the  same  as  Method  5,  Section  4.1,  except 
that  the  probe  outlet  and  filter  temperatures 
shall  be  maintained  at  160°  ±14  °C  (320°±25 
T). 

4.2  Sample  Recovery.  The  sample 
recovery  procedure  is  the  same  as  Method  5, 
Section  4.2.  except  that  the  recovery  solvent 
shall  be  water  instead  of  acetone. 

4.3  Analysis. 

4.3.1  Sample  Extraction.  Cut  the  filter  info 
small  pieces,  and  place  it  in  a  125-ml 
Erlenmeyer  flask  with  a  ground  glass  joint 
equipped  with  an  air  condenser.  Rinse  the 
shipping  container  with  water,  and  pour  the 
rinse  into  the  flask.  Add  additional  water  to 
the  flask  until  it  contains  about  75  ml.  and 
place  the  flask  on  a  hot  plate.  Gently  reflux 
the  contents  for  6  to  8  hours.  Cool  the 
solution,  and  transfer  it  to  a  500-ml 
volumetric  flask.  Rinse  the  Erlenmeyer  flask 
with  water,  and  transfer  the  rinsings  to  the 
volumetric  flask  including  the  pieces  of  filter. 

Transfer  the  probe  rinse  to  the  same  500-ml 
volumetric  flask  with  the  filter  sample.  Rinse 
the  sample  bottle  with  water,  and  add  the 
rinsings  to  the  volumetric  flask.  Dilute  the 
sample  to  exactly  500  ml  with  water. 

4.3.2  Sulfate  (SO4)  Analysis.  Allow  the 
sample  to  settle  until  all  solid  material  is  at 
the  bottom  of  the  volumetric  flask.  If 
necessary,  centrifuge  a  portion  of  the  sample. 
Pipet  5  ml  of  the  sample  into  a  50-ml 
volumetric  flask,  and  dilute  to  50  ml  with 
water.  Prepare  a  standard  calibration  curve 
according  to  Section  5.1.  Analyze  the  set  of 
standards  followed  by  the  set  of  samples 
using  the  same  injection  volume  forboth- 
standdrds  and  samples.  Repeat  this  analysis 
sequence  followed  by  a  final  analysis  of  the 


standard  set.  Average  the  results.  The  two 
sample  values  must  agree  within  5  percent  of 
their  mean  for  the  analysis  to  be  valid. 
Perform  this  duplicate  analysis  sequence  on 
the  same  day.  Dilute  any  sample  and  the 
blank  with  equal  volumes  of  water  if  the 
concentration  exceeds  that  of  the  highest 
Standard. 

Document  each  sample  chromatogram  by 
listing  the  following  analytical  parameters: 
Injection  point,  injection  volume,  sulfate 
retention  time,  flow  rate,  detector  sensitivity 
setting,  and  recorder  chart  speed. 

4.3.3    Sample  Residue.  Transfer  the 
remaining  contents  of  the  volumetric  flask  to 
a  tared  250-ml  beaker.  Rinse  the  volumetric 
flask,  and  add  the  rinsings  to  the  tared 
beaker.  Make  certain  that  all  particulate 
matter  is  transferred  to  the  beaker.  Evaporate 
the  water  in  an  oven  heated  to  105  "C  until 
only  about  100  ml  of  water  remains.  Remove 
the  beakers  from  the  oven,  and  allow  them  to 
cool. 

After  the  beakers  have  cooled,  add  five 
drops  of  phenoiphthalein  indicator,  and  then 
add  concentrated  ammonium  hydroxide  until 
the  solution  turns  pink.  Return  the  samples  to 
the  oven  at  105  °C,  and  evaporate  the 
samples  to  dryness.  Cool  the  samples  in  a 
desiccator,  and  weigh  the  samples  to 
constant  weight. 

4.4    Blanks. 

4.4.1  Filter  Blank.  Choose  a  clean  filter 
from  the  same  lot  as  those  used  in  the  testing. 
Treat  the  blank  filter  as  a  sample,  and 
analyze  according  to  Sections  4.3.1  and  4.3.2. 

4.4.2  Water.  Transfer  a  measured  volume 
of  water  between  100  and  200  ml  into  a  tared 
250-ml  beaker.  Treat  the  blank  as  a  sample, 
and  analyze  according  to  Section  4.3.3. 

5.  Calibration. 

The  cahbration  procedure  is  the  same  as 
Method  5,  Section  5,  with  the  following 
additions: 

5.1  Standard  Calibration  Curve.  Prepare  a 
series  of  five  standards  by  adding  1.0,  2.0,  4.0. 
6.0.  and  10.0  ml  of  working  standard  solution 
(25  /ig/ml)  to  a  series  of  five  50-ml  volumetric 
flasks.  (The  standard  masses  will  equal  25, 
50. 100. 150,  and  250  >ig.)  Dilute  each  flask  to 
volume  with  wafer,  and  mix  well.  Analyze 
with  the  samples  as  described  in  Section  4.3. 
Prepare  or  calculate  a  linear  regression  plot 
of  the  standard  masses  in  ^g  (x-axis)  versus 
their  responses  (y-axis).  (Take  peak  height 
measurements  with  symmetrical  peaks:  in  all 
other  cases,  calculate  peak  areas.)  From  this 
line,  or  equation,  determine  the  slope,  and 
calculate  its  reciprocal  which  is  the 
calibration  factor,  S.  If  any  point  deviates 
from  the  line  by  more  than  7  percent  of  the 
concentration  at  that  point,  remake  and 
reanalyze  that  standard.  This  deviation  can 
be  determined  by  multiplying  S  times  the 
response  for  each  standard.  The  resultant 
concentrations  must  not  differ  by  more  than  7 
percent  from  each  known  standard  mass  (i.e., 
25,  50, 100, 150,  and  250  »xr). 

5.2  Conductivity  Detector.  Calibrate 
according  to  manufacturer's  specifications 
prior  to  initial  use. 


6.  Catculations. 

Calculations  are  the  same  as  Method  5, 
Section  6,  with  the  following  additions: 

6.1  Nomenclature. 

C.  =  Water  blank  residue  concentration,  mg/ 
ml. 

F= Dilution  factor  (required  only  if  sample 
dilution  was  needed  to  reduce  the 
concentration  into  the  range  of 
calibration). 

H,= Sample  response,  mm  for  height  or  mm' 

for  area. 
Hb= Filter  blank  response,  mm  for  height  or 

mm'  for  area. 
mb=Mass  of  beaker  used  to  dry  sample,  mg. 
m,=Mas8  of  sample  filter,  mg. 
m„=Mass  of  nonsulfate  particulate  matter, 

mg. 

m,=Ma8s  of  ammonium  sulfate  in  the 

sample,  mg. 
m,  =  Mass  of  beaker,  filter,  and  dried  sample, 

mg. 

m,=Mass  of  residue  after  evaporation  of 

water  blank,  mg. 
S=Calibration  factor,  ;ig/mm. 
Vfc= Volume  of  water  blank,  ml. 
V,=  Volume  of  sample  evaporated.  495  ml. 

6.2  Water  Blank  Concentration. 

m, 
C.    =    — 

Eq.  5F-1 

6.3  Mass  of  Ammonium  Sulfate. 


m. 


99(H.-H,) 
1000 


Eq.  5F-2 
6.4    Mass  of  Nonsulfate  Particulate  Matter. 

m„  =  m,— mfc— m,— mf— V.C 
Eq.  5F-3 
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INTERNATIONAL  DEVEiX>PMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

4t  CFR  Cti.  7.  App.  D 

(AIDAR  Notice  87-3] 

Acqulaition  Regulation  Concerning 
Direct  AID  Contracts  With  U.S.  Citizens 
or  U.S.  Resident  Aliens  for  Personal 
Services  Abroad 

WOmcv:  Agency  for  International 
Development  (AID),  IDCA. 
action:  Final  rule. 


1.  General 


I 


summary:  The  AID  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
clarify  several  provisions  in  Appendix 
D,  Direct  AID  Contracts  With  U.S. 
Citizens  or  U.S.  Resident  Aliens  for 
Personal  Services  Abroad. 
EFFECTIVE  DATE:  November  26, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
M/SER/PPE.  Mrs.  Patricia  L.  Bullock, 
telephone  (703)  875-1534. 
SUPPLEMENTARY  INFORMATION:  The  AID 
Acquisition  Regulation  (AIDAR)  is  being 
amended  to  remove  FAR  references  in 
the  policy  text  (Paragraphs  1  through  12) 
of  Appendix  D,  to  incorporate  guidance 
on  the  use  of  operating  expense  funds 
and  program  funds  obligated  under  a 
personal  services  contract,  and  to  make 
miscellaneous  editorial  changes. 

This  AIDAR  Notice  is  not  a  major  rule 
and  is  exempt  from  the  requirements  of 
Executive  Order  12291  by  OMB  Bulletin 
85-7.  The  change  is  not  considered 
"significant"  under  FAR  1.301  or  FAR 
1.501,  and  public  comments  have  not 
been  solicited.  This  Notice  will  not  have 
an  impact  on  a  substantial  number  of 
small  entities  or  require  any  information 
collection,  as  contemplated  by  the 
Regulatory  Flexibility  Act  or  the 
Paperwork  Reduction  Act  respectively. 
List  of  Subjects  in  48  CFR  Chapter  7, 
Appendix  D 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  7  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  the 
Appendices  to  Chapter  7  is  unchanged 
and  continues  to  read  as  follows: 

Authority:  Sec.  621,  Pub.  L  87-195,  75  Stat. 
445  (22  U.S.C.  2381),  as  amended;  E.0. 12163, 
Sept.  29, 1979.  44  FR  56673.  3  CFR  1979  Comp., 
p.  435. 

Appandix  D— Direct  AID  Contracto  With  U.S. 
Citizens  or  U.S.  Resident  Aliens  for  Personal 
Services  Abroad. 

2.  Paragraph  1,  General,  is  amended 
by  revising  paragraphs  (b)  (1),  (2)  and  (4) 
to  read  as  follows  (paragraph  (b) 
introductory  text  is  republished): 


(b)  Definitions.  For  the  purpose  of  this 
Appendix: 

(1)  "Personal  Services  Contract"  (PSC) 
means  a  contract  w*ich  establishes  an 
employee-employer  relationship. 

(2)  "Nonpersonal  Services  Contract"  means 
a  contract  which  establishes  an  independent 
contractor  relationship. 

•         *         •         «         • 

(4)  "Abroad"  means  outside  the  United 
States  and  its  possessions. 
»         •         •         »         • 

3.  Paragraph  4,  Policy.  Subparagraph 
(a)  is  revised  to  read  as  follows: 

a.  General.  AID  may  finance,  with  either 
program  or  operating  expense  (OEJ  funds,  the 
cost  of  personal  services  as  part  of  the 
Agency's  program  oS  foreign  assistance  by 
entering  into  a  direct  contract  with  an 
individual  U.S.  citizen  or  U.S.  resident  alien 
for  personal  services  abroad. 

(1)  Program  funds.  Program  funds  may  be 
obligated  for  periods  up  to  five  years  where 
necessary  and  appropriate  to  the 
accomplishment  of  the  tasks  involved. 

(2)  Operating  expense  funds.  Operating 
funds  may  be  obligated  for  periods  not  to 
exceed  twenty-four  months  where  necessary 
and  appropriate  to  the  accomphshment  of  the 
tasks  involved. 

4.  Section  11,  General  Provisions, 
Clause  14,  Post  of  Assignment  Privileges 
is  amended  as  follows: 

a.  The  clause  date  is  changed  from 
"(Dec.  1985)"  to  "(Aug.  1986)";  and 

b.  Subparagraph  (a)  concerning  health 
room  privileges;  in  the  second  sentence 
the  phrase  "do  not  include 
hospitalization"  is  corrected  to  read  "do 
include  hospitalization". 

5.  Section  11.  General  Provisions, 
Clause  24,  Use  of  Pouch  Facilities  is 
amended  as  follows: 

a.  The  clause  date  is  changed  from 
"(Dec.  1985)"  to  "(Aug.  1986)";  and 

b.  Subparagraph  (a)(2)  concerning 
pouch  privileges;  in  the  first  sentence 
remove  the  phrase  "or  U.S.  resident 
alien". 

Dated:  November  17. 1986. 
John  F.  Owens, 
Procurement  Executive. 
[FR  Doc.  86-26596  Filed  11-25-86;  8:45  am) 
BILLING  CODE  6116-01-il 


48  CFR  Parts  705  and  706 
[AIDAR  Notice  87-2] 

Acquisition  Regulation  Concerning 
Publicizing  Mission  Procurements 

agency:  Agency  for  International 
Development,  IDCA. 
action:  Final  rule. 

SUMMARY:  The  AID  Acquisition 
Regulation  is  being  amended  to  re- 


establish an  exception  to  publicizing 
requirements  for  procurements  by  AID 
Missions  overseas. 

EFFECTIVE  DATE:  November  26, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  M.  Kelly.  M/SER/PPE.  Room 
16001,  SA-14.  Agency  for  International 
Development.  Washington.  DC  20523. 
Telephone  (703J  875-1534. 

SUPPLEMENTARY  INFORMATION!  AID  has 

authority  under  40  USC  474  to  modify 
federal  procurement  mles  when 
necessary  to  avoid  impairment  of  the 
foreign  assistance  program. 

Prior  to  the  issuance  of  FAC  84-13, 
procurements  by  AID  Missions  overseas 
were  generally  exempt  from  synopsizing 
in  the  Commerce  Business  Daily  by  FAR 
5.201(b).  FAC  84-13  restricted  that 
exception  to  Defense  agencies  where 
only  local  sources  are  solicited. 

On  June  25. 1986,  AID  notified  the 
Office  of  Federal  Proourement  Policy, 
OMB  (OFPP)  and  the  Small  Business 
Administration  (SBA)  of  its  intention  to 
exercise  the  authority  of  40  USC  474  to 
re-establish  the  publicizing  exception  for 
overseas  procurements  which  had  been 
provided  under  the  FAR  until  the 
issuance  of  FAC  84-13.  OFPP  and  SBA 
replied  that  they  had  no  objection,  but 
suggested  that  we  model  our  exception 
on  FAR  5.202(a)(12). 

Accordingly,  we  are  amending  the 
AIDAR  to  re-establish  the  overseas 
publicizing  exception  in  consideration  of 
the  coverage  now  provided  in  FAR 
5.202(a)(12).  At  the  same  time,  we  are 
deleting  related  coverage  at  AIDAR 
706.201-70  which  has  become  obsolete. 

We  consider  this  to  be  an 
administrative  amendment,  not 
substantively  affectinj  AID's  long 
standing  policy  and  practice  concerning 
the  publicizing  of  overseas 
procurements.  Therefore,  the  change  is 
not  considered  a  major  rule,  subject  to 
FAR  1.301  or  1.5.  This  Notice  will  not 
have  an  impact  on  a  substantial  number 
of  small  entities,  nor  will  it  require  any 
information  collection,  as  contemplated 
by  the  Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act,  respectively. 

List  of  Subjects  in  48  CFR  Parts  705  and 
706 


Government  procurement. 

For  the  reasons  set  out  in  the 
Preamble,  Chapter  7  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citations  in  Parts  705 
and  706  are  revised  to  read  as  follows: 

Authority:  Sec.  621,  Pub.  L.  87-195.  75  Stat. 
445  (22  U.S.C.  2381),  as  amended;  E.0. 12163, 
Sept.  29, 1979,  44  FR  56678,  3  CFR  Part  1979 
Comp.,  p.  435;  40  U.S.C.  474. 
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PART  705-PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  705.2— Synopsis  of  Proposed 
Contract  Actions 

2.  Section  705.202  is  revised  to  read  as 
follows: 

705.202    Exceptions. 

(a)  [Reserved] 

(b)  The  head  of  the  Agency  for 
International  Development  has 
determined  in  writing,  after  consultation 


with  the  Administrators  for  Federal 
Procurement  Policy  and  the  Small 
Business  Administration  that  advance 
notice  is  not  appropriate  or  reasonable 
for: 

(1)  Contract  actions  described  in 
AIDAR  706.302-70. 

(2}  Contract  actions  of  $100,000  or  less 
by  an  AID  Mission  made  and  performed 
outside  of  the  United  States,  its 
possessions,  or  Puerto  Rico,  where  only 
local  sources  are  solicited.  (For  purposes 
of  this  paragraph,  "local  source"  is  any 


firm,  organization,  or  individual  present 
in  the  cooperating  country.) 

PART  706— COIMPETITiON 
REQUIREMENTS 

Subpart  706.2— [Removed] 

3.  Subpart  706.2  is  removed. 
Dated:  November  17, 1986. 
John  F.  Owens, 

Procurement  Executive. 

(FR  Doc.  86-26595  Filed  11-25-86;  8:45  am] 
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This  section  of  Jhe  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maMng  prior  to  (he  adoption  of  the  finat 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 
7  CFR  Part  1786 

Prepayment  of  REA  Guaranteed 
Federal  Financing  Banit  Loans 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  Chapter  XVII  by  adding 
Part  1786,  Prepayment  of  REA 
Guaranteed  Federal  Financing  Bank 
Loans.  The  new  part  establishes  policies 
and  procedures  to  implement  the 
provisions  of  Section  306(a)  of  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  901 
et  seq.)  (the  "RE  Act").  On  October  21. 
1986,  the  Omnibus  Budget  Reconciliation 
Act  of  1986  (Pub.  L.  99-509)  (the  "1986 
Act")  was  enacted.  The  1986  Act 
created  two  new  sections  of  the  RE  Act, 
(1)  Section  306(A)  dealing  with  the 
prepayment  of  certain  loans  held  by  the 
Federal  Financing  Bank  ("FFB"),  a 
wholly-owned  government 
instrumentality  under  the  supervision  of 
the  Secretary  of  the  Treasury,  and 
guaranteed  by  REA:  and  (2)  section 
306(B)  relating  to  the  sale  or  prepayment 
of  REA  direct  or  insured  loans.  These 
proposed  regulations  will  implement 
section  306(A)  of  the  RE  Act. 
Section  306(A)  establishes 
conditions  under  which  REA  guaranteed 
FFB  loans  may  be  prepaid  by  borrowers 
by  paying  the  outstanding  principle  due. 
It  requires  the  Administrator  of  REA  to 
establish  eligibility  criteria  to  ensure 
that  $2.0175  billion  of  prepayments  are 
permitted  during  FY  1987  and  such 
prepayment  activity  is  directed  to  those 
cooperative  borrowers  in  the  greatest 
need  of  the  benefits  associated  with 
prepayment.  Additionally,  section 
306(A)  provides  that,  after  the 
cumulative  amount  of  net  proceeds  from 
prepayments  for  FY  1987  exceeds 
$2.0175  billion,  a  borrower  will  not 
qualify  for  prepayment  if,  the  Secretary 
of  the  Treasury  determines  that  such 


prepayment  would  adversely  affect  the 
operation  of  the  FFB. 
DATES:  Comments  must  be  received  on 
or  before  December  11, 1986. 

ADDRESS:  Comments  may  be  mailed  to 
the  Rural  Electrification  Administration, 
Attention:  Laurence  V.  Bladen,  Room 
4064,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Laurence  V.  Bladen,  Financing 
Policy  Specialist,  Rural  Electrification 
Administration,  telephone  number  (202) 
382-1265. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  RE  Act,  REA  hereby  proposes  to 
amend  7  CFR  Chapter  XVII  by  adding  a 
new  past  concerning  the  prepayment  of 
FFB  indebtedness. 

This  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291, 
Federal  Regulations.  It  will  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more:  or  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  state,  or  local  government 
agencies  or  geographic  regions:  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity,  and  has  been  determined 
not  to  be  "major". 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  [42  U.S.C.  4321  et  seq.  (1976)] 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees  and  10£51,  Rural  Telephone 
Loans  and  Loan  Guarantees.  For  the 
reasons  set  forth  in  the  final  rule  related 
Notice  to  7  CFR  Part  3015  Subpart  V  in 
50  FR  47034,  (November  14, 1985),  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Section  1011(c)  of  the  1986  Act  directs 
the  Secretary  of  Agriculture  to  issue 
regulations  within  60  days  of  enactment 
of  the  1986  Act  to  implement  the 
prepayment  of  FFB  loans.  In  order  to 
meet  this  statutory  deadline  and  still 
provide  for  a  review  and  comment 


period  on  the  proposed  rule,  the 
comment  period  has  been  shortened  to 
15  days. 

Background  i 

Prior  to  enactment  of  Pub.  L.  99-349 
and  Pub.  L  99-509  borrowers  wishing  to 
prepay  their  FFB  loans  had  to  comply 
with  the  provisions  of  the  notes 
evidencing  their  loans  which  the  general 
required  a  prepayment  premium.  Section 
306(A)  permits  a  REA-financed  electric 
or  telephone  system  to  prepay  the  loan 
(or  any  loan  advance  there  under)  by 
paying  the  outstanding  principal  balance 
due  on  the  loan  (or  advance),  if: 

(a)  The  loan  was  outstanding  on  July 
2, 1986: 

(b)  Private  capital,  with  the  existing 
loan  guarantee,  is  used  to  replace  the 
loan:  and 

(c)  The  borrower  certifies  that  any 
savings  from  such  prepayment  will  be 
passed  on  to  its  customers  or  used  to 
improve  the  financial  strength  of  the 
borrower  in  cases  of  financial  hardship. 

No  sums  in  addition  to  the  payment  of 
the  outstanding  balance  may  be  charged 
as  a  result  of  such  prepayment  against 
the  borrower,  the  Rural  Electrification 
and  Telephone  Revolving  Fund,  or  REA. 

Section  306(A)  of  the  RE  Act  provides 
that  except  for  $2.0175  billion  of 
prepayments  during  FY  1987,  a  borrower 
will  not  qualify  for  prepayment  if,  in  the 
opinion  of  the  Secretary  of  the  Treasury, 
to  prepay  in  such  borrower's  case  would 
adversely  affect  the  operation  of  the 
Federal  Financing  Bank. 

Section  306(A)  requires  the 
Administrator  of  REA  to  establish 
eligibility  criteria  to  ensure  that  the 
$2.0175  billion  of  permitted  loan 
prepayment  activity  during  FY  1987 
contemplated  by  section  306(A)  will  be 
directed  toward  those  cooperative 
borrowers  in  greatest  need  of  the 
benefits  associated  with  prepayment. 
The  1986  Act  also  requires  the 
Administrator  to  issue  requlations  to 
facilitiate  prepayments  under  section 
306(A). 

List  of  Subjects  in  7  CFR  Part  1786 

Administrative  practice  and 
procedure.  Electric  utilities.  Telephone 
utilities.  Guaranteed  loan  program — 
energy,  Guaranteed  loan  program — 
telephony. 

In  view  of  the  above,  REA  proposes  to 
amend  7  CFR  Chapter  XVII  by  adding 
Part  1786  to  read  as  follows: 
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PART  1786-PREPAYMENT  OF  REA 
GUARANTEED  FEDERAL  RNANCING 
BANK  LOANS 

Sec. 

1786.1  Purpose. 

1786.2  Policy. 

1786.3  Definitions 

1786.4  QuaKfications. 

1786.5  Eligibility  for  prepayment  under 
section  306(AMd)(2). 

1786.6  Application  procedure. 

1788.7  Settlement  proc;edure. 

1788.8  Forms. 

1786.9  Access  to  records  of  lenders. 

1786.10  Loss,  theft,  destructioa  mutilation 
or  defacement  of  REA  Guarantee. 

1786.11  Other  prepayments. 
Authority:  7  U.S.C.  901-95(A;  Title  1, 

Subtitle  B,  Pub.  L.  99-509;  delegation  of 
authority  by  the  Secretary  of  Agriculture,  7 
CFR  2.23;  delegation  of  anthority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development,  7  CFR  2.72. 

§1786.1    Purpose. 

This  subpart  contains  the  general 
regulations  of  the  Rural  Qectrification 
Administration  (REA]  for  implementing 
section  306(A)  of  the  Rural 
Electrification  Act  of  1936.  as  amended 
(RE  Act)  permitting,  in  certain 
circumstances,  loans  made  l^  the 
Federal  Financing  Bank  (FFB)  and 
guaranteed  by  the  Administrator  of  REA 
to  be  prepaid  by  REA  borrowers  by 
paying  the  outstanding  principal  balance 
due  on  the  FFB  Loan,  using  private 
capital  with  the  existing  REA 
guarantees. 

§1796.2    PoBcy, 

It  is  the  policy  of  REA  to  facilitate  the 
prepayment  of  FFB  loans  in  accordance 
with  section  306(A)  of  the  RE  Act.  to 
ensure  that  $2jn75  billion  of  statutorily 
authorized  prepayments  during  FY  1987 
be  allocated  on  the  basis  of  greatest 
need.  Furthermore,  it  is  REA  policy  to 
carry  out  the  objectives  of  the 
prepayment  program  without  increasing 
the  ban  guarantee  exposure  to  REA  or 
the  administrative  burden  on  REA. 

§1786J    Definitions. 

For  the  puiposes  ofthis  Part: 

"Administrator"  means  the 
Administrator  of  REA. 

"Documentation''  means  all  or  part  of 
the  agreements  relating  to  a  prepayment 
under  this  Part,  iirespective  of  whether 
REA  is  a  party  to  each  agreement 

"Existing  Loan  Guarantee"  means  a 
guarantee  of  payment  issued  by  REA  to 
FFB  pursuant  to  the  RE  Act  on  or  before 
July  2, 1986. 

"Fees"  means  any  fees,  costs  or 
charges,  incurred  in  connection  with 
obtaining  the  Private  Loan  used  to  make 
the  prepayment  inclnding  without 
limitation,  accountii^  fees,  filing  fees, 


legal  fees,  printing  costs,  recording  fees, 
trustee  fees,  overheads  of  the  borrower, 
underwriting  fees,  capital  stock 
purchases,  or  other  equity  investment 
requirements  of  the  Lender. 

"FFB"  means  the  Federal  Financing 
Bank,  an  instrumentality  and  wholly 
owned  corporation  of  the  United  States. 

"FFB  Loan"  means  one  or  more 
advances  on  or  before  July  2, 1986,  by 
FFB  on  a  promissory  note  executed  by  a 
borrower  and  guaranteed  by  REA 
pursuant  to  section  306  of  the  RE  Act  (7 
U.S.C.  936). 

"Guarantee"  means  the  endorsement, 
in  the  form  specified  by  REA  which  is 
executed  by  the  Administrator. 

"Lender"  means  the  oiganization 
making  and  Servicing  the  Private  Loan 
which  is  to  be  guaranteed  under  the 
provisions  of  this  Part  and  used  to 
prepay  the  FFB  loan.  The  term  "Lender" 
does  not  include  the  FFB,  or  any  other 
Government  agency. 

"Loan  Guarantee  Agreement"  means 
the  written  contract  by  and  among  the 
Lender,  the  borrower  and  the 
Administrator  setting  forth  the  terms 
and  conditions  of  a  Guarantee  issued 
pursuant  to  the  provisions  of  this  Part. 

"Mortgage"  means  the  mortgage  and 
security  agreements  by  and  among  the 
borrower  and  REA,  as  firjm  time  to  time 
supplemented,  amended  and  restated. 

"Private  Loan"  means  the  loan  which 
is  to  be  guaranteed  tmder  the  provisions 
of  this  Part  and  used  to  prepay  an  FFB 
Loan. 

"Private  Note"  means  the  note,  bond 
or  other  obligation  evidencing 
indebtedness  created  by  the  Private 
Loan. 

"REA"  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

"RE  Act"  means  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  901- 
950b),  as  amended, 

"Service"  or  "Servicing"  means  the 
following  activities  to  be  performed  by 
the  Lender 

(a)  The  billing  and  collecting  of  the 
Private  Loan  payments  fit)m  the 
borrower 

(b)  Notifying  the  Administrator 
promptly  of  any  default  in  the  payment 
of  principal  and  interest  on  the  Private 
Loan  and  submitting  a  report  as  soon  as 
possible  thereafter,  setting  forth  the 
Lender's  views  as  to  the  reasons  for  the 
default,  how  long  the  Lender  expects  the 
borrower  to  be  in  default,  and  what 
corrective  actions  the  borrower  states  it 
is  taking  to  achieve  a  current  debt 
service  position; 

(c)  Notifying  the  Administrator  of  any 
knovra  violations  or  defaults  by  the 
borTx>wer  under  the  lending  agreement 
Loan  Guarantee  Agreement  or  related 


security  instruments,  or  conditions  of 
which  the  Lender  is  aware  which  might 
lead  to  nonpayment  violation  or  other 
default;  and 

(d)  Such  other  activities  as  may  be 
specified  in  the  Loan  Guarantee 
Agreement 

$1786.4    Qu— Wcstlons. 

(a)  Borrowers.  To  qualify  to  prepay  an 
FFB  Loan  pursuant  to  this  Part,  the 
borrower  must: 

(1)  Demonstrate  that  the  FFB  Loan 
was  outstanding  on  July  2, 1986; 

(2)  Prepay  the  FFB  Loan  using  private 
capital: 

(3)  Certify  that  any  savings  resulting 
from  such  prepayment  will  be  passed  on 
to  its  customers,  or  used  to  improve  the 
financial  strength  of  the  borrower  in 
cases  of  financial  hardship:  and 

(4)  Be  eligible  to  prepay  pursuant  to 
section  306(A)(d)(2]  of  the  RE  Act  in 
accordance  with  §  1786.5  of  these 
regulations. 

(b)  Lenders.  To  participate  in  a 
borrower's  prepayment  of  an  FFN  loan 
pursuant  to  this  Part  the  Lender  must 

(1)  Be  a  private  legally  organized 
lending  agency; 

(2)  Have  capital  and  surplus  of  at 
least  $50  million  or  be  supervised  by  the 
Farm  Credit  Administration;  and 

(3)  Have  the  capability  to  adequately 
Service  the  Private  Loan.  A  quahfied 
Lender  may  participate  out  up  to  90 
percent  of  each  Private  Loan  to  entities 
other  than  a  Government  agency,  the 
borrower,  or  an  affiliate  of  the  borrower, 
provided  that  such  participation  shall  be 
on  terms  and  conditions  satisfactory  to 
the  Administrator. 

(c)  Private  Loans.  Private  Loans,  the 
proceeds  of  which  are  used  exclusively 
to  prepay  FFB  Loans,  shall  be  eligible 
for  a  Guarantee  under  this  Part.  With 
respect  to  the  prepayment  of  any  one 
FFB  Loan,  the  Administrator  may 
endorse  Guarantees  on  not  more  than 
three  Private  Notes  evidencing  Private 
Loans.  Private  Loans  and  Private  Notes 
shall  comply  with  the  following: 

(1)  The  principal  amount  of  the  Private 
Note  may  not  exceed  the  outstanding 
principal  balance  of  the  FFB  Loan  being 
prepaid. 

(2)  The  Private  Note  shaU  bear 
interest  at  a  fixed  interest  rate  which 
shall  be  less  than  the  weighted  average 
interest  rate  on  the  FFB  Loan  being 
prepaid. 

(3)  Principal  payments  shall 
commence  on  the  first  payment  date 
following  the  closing  of  the  Private  Loan 
and  shall  be  made  either  quarterly, 
semiannually,  or  annually. 

(4)  The  Private  Note  shall  provide  for 
scheduled  principal  amortization  at  an 
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annual  rate  not  less  than  the  annual 
amortization  rate  of  the  FFB  Loan.  The 
Private  Note  shall  not  provide  for 
balloon  or  bullet  payments. 

(5)  The  term  of  the  Private  Note  shall 
not  exceed  the  shorter  of  (i)  34  years 
from  the  last  day  of  the  calender  year  in 
which  the  first  advance  of  funds  was 
made  under  the  FFB  Loan  or  (ii)  the  final 
maturity  date  of  the  FFB  Loan. 

(6)  The  Private  Note  shall  not  provide 
for  deferments  of  interest. 

(7)  The  Private  Note  shall  not  be 
directly  or  indirectly  part  of  d 
transaction  the  income  of  which  is 
excluded  from  gross  income  for  the 
purposes  of  Chapter  I  of  the  Internal 
Revenue  Code  of  1954  as  amended  by 
the  Tax  Reform  Act  of  1986. 

(8)  The  Private  Note  shall  not  be 
transferrable  or  assignable  except  (i) 
with  the  written  approval  of  the 
Administrator  or  (ii)  as  an  undivided  pro 
rata  interest  in  a  pool  of  obligations  no 
more  than  80  percent  of  which  (on  a  par 
value  basis  at  any  time  over  the  life  of 
the  pool)  may  be  made  up  of  obligations 
guaranteed  by  the  Administrator 
pursuant  to  the  RE  Act.  The  remainder 
of  the  pool  shall  be  made  up  of 
obligations  which  shall  not  be 
guaranteed,  collateralized  or  secured  in 
any  manner  whatsoever,  in  whole  or  in 
part,  directly  or  indirectly  by  an 
obligation  of  the  United  States 
Government  or  any  of  its  agencies.  In 
considering  whether  to  approve  a 
transfer  or  an  assignment,  the 
Administrator  with  the  concurrence  of 
the  Secretary  of  the  Treasury  may 
consider  whether  the  transaction  is  so 
structured  as  to  ensure  that  the  transfer 
or  assignment  will  not  unreasonably 
compete  with  the  marketing  of 
obligations  of  the  United  States. 

(9)  Neither  the  principal  of  nor  interest 
on  the  Private  Note  shall  include 
amounts  attributable  to  Fees  associated 
with  the  Private  Loan.  The  borrower, 
subject  to  the  approval  of  REA,  may 
finance  the  Fees  with  the  proceeds  of  a 
loan.  Such  a  loan  will  not  be  guaranteed 
by  REA  nor  will  REA  share  mortgage 
security  to  enable  another  lender  to 
obtain  security  for  such  a  loan  to  the 
borrower. 

(10)  Private  Loans  and  Private  Notes 
shall  otherwise  be  in  form  and 
substance  satisfactory  to  the 
Administrator. 

5  1786.S    Eiiglbiiity  for  prepayment  under 
section  306<AMdX2). 

(a)  Borrowers.  To  be  eligible  to  prepay 
under  section  306  (A)(d)(2)  of  the  RE 
Act.  the  borrower  must  be  a 
cooperative-type  organization  and  be  in 
the  greatest  need  of  the  benefits 
associated  with  prepayment.  The 


determination  of  eligibility  rests  solely 
within  the  discretion  of  the 
Administrator.  In  making  the 
determination  of  eligibility,  the 
Administrator  will  consider  the 
following  criteria: 

(1)  Whether  the  borrower's  financial 
condition  is  such  that  the  borrower  will 
not  be  able  to  meet  the  financial  tests 
set  forth  in  its  Mortgage; 

(2)  Whether  the  borrower  is  in  default 
or  near  default  on  interest  or  principal 
payments  due  on  loans  made  or 
guaranteed  by  REA,  and  is  making  a 
good  faith  effort  to  increase  rates  and 
reduce  costs  to  avoid  default; 

(3)  Whether  the  borrower  is 
participating  in  a  work  out  or  debt 
restructuring  plan  with  REA;  and 

(4)  Whether  the  borrower  received  the 
approval  of  the  Secretary  of  the 
Treasury  to  prepay  FFB  loans  pursuant 
to  the  "Interim  Regulations  Governing 
Prepayments  of  Loans  Made  by  the 
Federal  Financing  Bank  and  Guaranteed 
by  the  Rural  Electrification 
Administration",  31  CFR  Part  16,  51  FR 
28810,  August  12, 1986. 

(b)  Amounts  of  Loans.  The  amounts  of 
a  borrower's  FFB  Loans  that  are  eligible 
to  be  prepaid  may  be  restricted  to 
advances  with  a  long-term  maturity  date 
and  to  those  advances  with  an  interest 
rate  greater  than  10.0  percent  per 
annum. 

(c)  Adverse  Effect  on  FFB.  The 
Secretary  of  the  Treasury  has 
determined  pursuant  to  section 
306{A)(c)(l)  of  the  RE  Act  that  par 
prepayments  of  FFB  Loans  have  an 
adverse  effect  on  the  operation  of  the 
FFB.  Consequently  no  par  prepayments 
will  be  permitted  under  section  306(A) 
in  addition  to  the  $2.0175  billion 
determined  to  be  eligible  under  section 
306(A)(d)(l)  except  where  the 
Administrator  recommends  that  a 
borrower  otherwise  determined  to  be 
eligible  based  on  greatest  need  be 
allowed  to  prepay  all  of  its  long-term 
FFB  Loans  with  an  interest  rate  greater 
than  10.0  percent  per  annum  rather  than 
part  of  such  FFB  Loans. 

§  1786.6    Application  procedure. 

(a)  Exception.  Any  borrower  that 
received  the  approval  of  the  Secretary  of 
the  Treasury  to  prepay  FFB  loans 
pursuant  to  the  "Interim  Regulations 
Governing  Prepayments  of  Loans  Made 
by  the  Federal  Financing  Bank  and 
Guaranteed  by  the  Rural  Electrification 
Administration",  31  CFR  Part  16,  51  FR 
28810,  August  12. 1986,  shall  be  deemed 
to  have  complied  with  the  Application 
Procedure  set  forth  in  this  §  1786.6.  Any 
such  borrower  shall  be  subject  to  and 
shall  comply  with  all  other  provisions  of 
this  Part. 


(b)  Applications.  Each  application  to 
make  a  prepayment  pursuant  to  this  Part 
shall  be  received  by  the  Area  Director 
not  less  than  30  business  days  prior  to 
the  projected  settlement  date  for  the 
Private  Loan  and  shall  be  on  such  forms 
as  REA  may  prescribe.  The  application 
shall  provide  among  other  matters  the 
following: 

(1)  Borrower's  REA  designation. 

(2)  Borrower's  name  and  address. 

(3)  Listing  of  each  FFB  Loan  advance 
to  be  prepaid  by  loan  designation,  REA 
account  number,  advance  date,  maturity 
date,  original  amount,  and  outstanding 
balance. 

(4)  Evidence  that  the  borrower  meets 
the  qualification  provisions  of 

§  1786.4(a)  of  these  regulations. 

(5)  A  certification  of  the  chief 
executive  officer  of  the  borrower  stating 
that,  "Any  savings  from  the  prepayment 
of  Federal  Financing  Bank  Loan  puruant 
to  section  306(A)  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
[7  U.S.C.  936(A)j  will  be  passed  on  to  the 
customers  of  (insert  the  corporate  name 
of  the  borrower)  or  used  to  improve  the 
financial  strength  of  (insert  the 
corporate  name  of  the  borrower)  in 
cases  of  financial  hardship." 

(6)  A  certified  copy  of  a  resolution  of 
the  board  of  directors  of  the  borrower 
approving  the  certification  cited  above 
and  requesting  REA  approval  of  the 
prepayment. 

(7)  Evidence  supporting  its  application 
for  eligibility  under  §  1786.5  of  this  Part, 
and  a  10-year  financial  forecast  of  the 
borrower  based  on  the  proposed  interest 
rate  and  amorfization  terms  of  the 
Private  Loan 

(8)  Evidence  in  form  and  substance 
safisfactory  to  the  Administrator  that 
the  benefits  of  prepayment  will  not  be 
used  to  reduce  rates  and  that  any 
Federal  or  state  regulatory  body  having 
jurisdiction  over  the  borrower's  rates 
will  not  order  a  reduction  in  the 
borrower's  revenue  requirements  as  a 
result  of  the  prepayment. 

(9)  Lender's  proposal  for  the  Private 
Loan. 

(10)  Evidence  of  the  Lender's 
qualifications. 

(11)  Estimated/expected  interest  rate. 

(12)  Proposed  amortization  schedule. 

(13)  Plans  for  marketing  the  Private 
Loan. 

(14)  Estimate  of  Fees,  and  expenses, 
including  any  taxes. 

(15)  Servicing  enUty's  name  and 
address. 

(16)  Evidence  that  the  borrower  has 
received  all  approvals  which  can  be 
obtained  at  the  time  of  application  and 
which  are  required  under  Federal  or 
state  law,  loan  agreements,  security 
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agreements,  existing  financing 
arrangements,  or  any  other  agreement  to 
which  the  borrower  is  a  party. 

[c)  Notifications.  If  a  borrower's 
application  has  been  approved,  the 
Administrator  will  promptly  notify  the 
borrower,  the  Lender  and  FFB  to  tiiat 
effect.  If  not  approved  the  Administrator 
will  promptly  notify  the  borrower. 

§1786.7    Setttement  procsdur*. 

(a)  General.  Private  Loan  settlements 
in  connection  with  prepaying  FFB  Loans 
pursuant  to  this  Part  shall  be  conducted 
in  accordance  with  the  provisions  of  this 
section. 

(b)  Settlement  Date.  When  REA  is 
satisfied  with  the  Documentation,  the 
parties  will  schedule  a  settlement  date. 
The  Private  Loan  will  be  settled  and  the 
Guarantee  delivered  on  a  date  and  time 
mutually  agreed  upon  among  the  parties 
not  earlier  than  ten  business  days  after 
receipt  by  REA  of  all  final 
Documentation.  REA  reserves  the  right 
to  limit  the  aggregate  dollar  amount  of 
and/or  the  number  of  prepayments  or 
settlements  that  take  place  on  any  given 
day. 

(c)  Place  of  Settlement  All  Private 
Loan  settlements  will  take  place  in 
Washington.  DC.  at  a  location  of  the 
borrower's  choosing. 

(d)  Repayment  of  FFB.  Prior  to  1«) 
p.m.  prevailing  local  time  in  New  York, 
New  York,  on  the  settlement  date,  the 
borrower  shall  wire  immediately 
available  funds  to  REA  throu^  the 
Department  of  the  Treasury  account  at 
the  Federal  Reserve  Bank  of  New  Yoric 
in  an  amount  sufficient  to  pay  the 
outstanding  principal  of  the  FFB  Loan 
plus  accrued  interest  from  the  last 
payment  date  to  and  including  the 
settlement  date. 

(e)  Substitute  Note.  In  the  event  that  a 
borrower  does  not  prepay  all  FFB  Loans 
evidenced  by  the  same  promissory  note, 
the  borrower  will  execute  and  deliver  a 
substitute  note  to  evidence  its  obligation 
to  pay  in  accordance  with  its  terms  the 
remaining  FFB  Loans. 

(0  Documentation.  The  following 
executed  documents,  opinions  and 
material  shall  be  delivered  at  the 
settlement: 

(1)  The  Private  Note. 

(2)  The  Guarantee. 

(3)  The  Loan  Guarantee  Agreement. 

(4)  Copy  of  the  Private  Loan 
agreement  between  the  Lender  and  the 
borrower. 

(5)  Evidence  that  the  borrower  has 
received  all  approvals  which  are 
required  under  Federal  or  state  law, 
loan  agreements,  security  agreements, 
existing  financing  arrangements,  or  any 
other  agreement  to  which  the  borrower 
is  a  party. 


(6)  An  amendment  in  recordable  form 
revising  the  description  of  the 
obligations  secured  by  the  Mortgage. 

(7)  An  approving  opinion  of  the 
borrower's  legal  counsel  to  the  effect 
that  the  Private  Note  is  a  valid  and 
legally  binding  obligation  of  the 
borrower  which  is  secured  under  the 
Mortgage,  and  the  priority  of  the 
Mortgage,  as  amended  pursuant  to 
paragraph  (f](6)  of  this  section,  remains 
undisturbed.  In  the  event  that  the 
borrower  delivers  a  substitute  note  as 
required  by  section  (f)  of  this  section 
then  a  similar  conclusion  concerning 
such  substitute  note  shall  be  contained 
in  the  opinion  required  under  this 
subparagraph. 

(8)  An  approving  opinion  of  the 
Lender's  legal  coimsel  to  the  effect  that 
the  Loan  Guarantee  Agreement  is  a 
valid  and  legally  binding  obligation  of 
the  Lender. 

(9)  Such  other  opinions  of  counsel  as 
may  be  required  by  the  Administrator. 

(10)  Copies  of  any  other 
Documentation  required  by  the  Lender. 

(11)  Copies  of  any  other 
Documentation  required  by  REA  to 
ensure  that  the  Private  Loan  is 
adequately  secured. 

§1786.8    Forms. 

(a)  Guarantees  and  Loan  Guarantee 
Agreements  executed  by  REA  pursuant 
to  this  Part  will  be  on  forms  prescribed 
by  REA.  Such  forms  will  include, 
without  limitation,  additional  details  on 
Servicing,  procedures  for  notifying  REA 
of  a  default,  the  manner  for  requesting 
payment  on  a  Guarantee. 

(b)  The  Loan  Guarantee  Agreement 
shall  provide  REA  with  the  right  to 
accelerate  the  Private  Loan  in  the  event 
of  a  default  by  the  borrower  and  shall 
provide  the  Lender  with  no  more  than  10 
years  of  call  protection. 

(c)  REA  may  also  prescribe  standard 
forms  of  certifications  to  be  used  in 
connection  with  materials  required  to  be 
furnished  pursuant  to  §  1786.6(b)(5). 

§1786.9    AccMs  to  fsconto  of  tenders. 

Upon  request  by  REA  the  Lender  will 
permit  representatives  of  REA  (or  other 
agencies  of  the  U.S.  Department  of 
Agriculture  authorized  by  that 
Department)  to  inspect  and  make  copies 
of  any  of  the  records  of  the  Lender 
pertaining  to  REA  guaranteed  loans. 
Such  inspection  and  copying  may  be 
made  during  regular  office  hours  of  the 
Lender  or  any  other  time  the  Lenders 
and  REA  find  convenient. 

§1786.10    Loss,  ttwft.  dMtruetion, 
mutilation,  or  defacMiwnt  of  REA 
guarantes. 

[a]  Authorized  representative.  Except 
where  the  evidence  of  debt  was  or  is  a 


bearer  instrument  the  REA  Deputy 
Administrator-Program  Operations  is 
authorized  on  behalf  of  REA  to  issue  a 
replacement  guarantee(8]  for  one(s) 
which  may  have  been  lost,  stolen, 
destroyed,  mutilated,  or  defaced.  Such 
replacement(8)  shall  be  issued  only  to 
the  Lender  or  holder  and  only  upon 
receipt  of  an  acceptable  certificate  of 
loss  and  an  indenmity  bond, 
(b)  Requirements.  When  a 
Guarantee{s)  is  lost  stolen,  destroyed, 
mutilated,  or  defaced  while  in  the 
custody  of  the  Lender,  or  holder,  the 
Lender  will  coordinate  the  activities  of 
the  party  who  seeks  the  replacement 
documents  and  will  submit  the  required 
documents  to  REA  for  processing.  The 
requirements  for  replacement  are  as 
follows: 

(1)  A  certificate  of  loss  properly 
notarized  which  includes: 

(i)  Legal  name  and  present  address  of 
the  owner,  requesting  the  replacement 
forms. 

(ii)  Legal  name  and  address  of  lender 
of  record, 
(iii)  Capacity  of  person  certifying. 
(iv)  Full  identification  of  the 
Guarantee,  including  the  name  of  the 
borrower,  date  of  the  Guarantee,  face 
amount  of  the  evidence  of  debt 
purchased,  date  of  evidence  of  debt  and 
present  balance  of  the  loan.  Any 
existing  parts  of  the  documents  to  be 
replaced  should  be  attached  to  the 
certificate. 

(v)  A  full  statement  of  circumstances 
of  the  loss,  theft,  or  destruction  of  the 
Guarantee. 

(vi)  The  Lender  or  holder,  shall 
present  evidence  demonstrating  current 
ownership  of  the  Guarantee  and  note.  If 
the  present  holder  is  not  the  same  as  the 
original  lender,  a  copy  of  the 
endorsement  of  each  successive  holder 
in  the  chain  of  transfer  fi-om  the  initial 
private  lender  to  present  holder  shall  be 
included.  If  copies  of  the  endorsement 
cannot  be  obtained,  best  available 
records  of  transfer  shall  be  presented  to 
REA  (e.g.,  order  confirmation,  cancelled 
checks,  etc). 

(2)  An  indemnity  bond  acceptable  to 
REA  shall  accompany  the  request  for 
replacement  except  when  the  holder  is 
the  United  States,  a  Federal  Reserve 
Bank,  a  Federal  Government 
Corporation,  a  state  or  territory,  or  the 
District  of  Columbia.  The  bond  may  be 
with  or  without  surety.  The  bond  shall 
be  with  surety  except  when  the 
outstanding  principal  balance  and 
accrued  interest  due  the  present  holder 
is  less  than  $1,000,000  verified  by  the 
lender  in  writing  in  a  letter  of 
certification  of  balance  due.  The  surety 
shall  be  a  qualified  surety  company 
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holding  a  certificate  of  authority  from 
the  Secretary  of  the  Treasury  and  listed 
in  Treasury  Department  Circular  580. 

(3)  Ail  indemnity  bonds  shall  be 
issued  and/or  payable  to  the  United 
States  of  America  acting  through  the 
Administrator  of  the  Rural 
Electrification  Administration.  The  bond 
shall  be  in  an  amount  not  less  than  the 
unpaid  principal  and  interest.  The  bond 
shall  save  REA  harmless  against  any 
claim  or  demand  which  might  arise  or 
against  any  damage,  loss,  costs,  or 
expenses  which  might  be  sustained  or 
incurred  by  reasons  of  the  loss  or 
replacement  of  the  instruments. 

§  1786.11    Other  prepayments. 

Nothing  contained  in  this  Part  shall 
prohibit  a  borrower  from  making 
prepayments  of  FFB  Loans  in 
accordance  with  the  terms  thereof. 

Dated:  November  21, 1986. 
lack  Van  Mark. 
Acting  Administrator. 
|FR  Doc.  86-26696  Filed  11-24-^6:  3:54  pm] 

BILUNG  COOE  3410-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

iDocket  No.  86-NM-21 1-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  B2  and  B4  Series 
Airplanes. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  inspections  and 
replacement,  if  necessary,  of  certain  flap 
ball  screwjack  no-back  assemblies  on 
certain  Airbus  Industrie  Model  A300  B2 
and  B4  series  airplanes.  There  have 
been  reports  of  excessive  wear  of  the 
carbon  friction  discs  in  the  screwjack 
no-back  assemblies.  Excessive  wear  can 
cause  the  screwjack  to  become 
reversible  and  lead  to  an  asymmetrical 
flap  condition,  which  could  result  in  a 
partial  loss  of  controllability. 
DATES:  Comments  must  be  received  on 
or  before  January  19, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-211-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 


Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat.  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Colder,  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1967. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  86-NM-211-AD,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  French  Civil  Aviation  Authority 
(DGAC),  in  accordance  with  the 
provisions  of  an  existing  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  Airbus  Model  A300 
series  airplanes. 

There  have  been  a  number  of  reports 
of  excessive  wear  of  the  carbon  friction 
disc  in  certain  flap  screwjack  no-back 
assemblies.  This  wear  can  cause  the 
screwjack  to  become  reversible,  which 


can  lead  to  flap  asymmetry  and  partial 
loss  of  controllabihty  of  the  airplane. 
Airbus  Industrie  Service  Bulletin  A300- 
27-172,  dated  April  10, 1984,  has  been 
issued,  which  describes  a  jackhead 
backlash  check  to  determine  no-back 
condition,  and  describes  procedures  for 
flap  screwjack  replacement,  if 
necessary.  The  DGAC  has  issued  a 
Consigne  de  Navigabilite  which 
mandates  compliance  with  the  service 
bullefin. 

Airbus  Industrie  Service  Bulletin 
A300-27-173,  dated  May  2, 1984, 
describes  a  certain  Modification  of  the 
flap  screwjack  assemblies.  Modification 
AI  5240,  which  corrects  the  unsafe 
condition. 

This  airplane  model- is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Since  these 
conditions  are  likely  to  exist  or  develop 
on  airplanes  of  this  model  registered  in 
the  United  States,  an  AD  is  proposed 
that  would  require  screw-to-jackhead 
axial  backlash  checks  of  certain  flap 
screwjack  no-back  assemblies,  and  ball 
screwjack  replacement,  if  necessary,  in 
accordance  with  Airbus  Industrie 
Service  Bulletin  A300-27-172,  dated 
April  10, 1984.  Modification  of  the  flap 
ball  screwjack  assemblies  in  accordance 
with  Modification  AI  5240,  as  described 
in  Airbus  Industrie  Service  Bulletin 
A300-27-173,  dated  May  2. 1984.  would 
constitute  terminating  action  for  the 
requirements  of  the  AD.  (This 
amendment  would  not  apply  to 
airplanes  with  Modification  AI  5240 
already  installed.) 

It  is  estimated  that  34  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  51 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $69,360. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Airbus 
Industrie  Model  A300  airplanes  are 
operated  by  small  entities.  A  copy  of  a 


Federal  Register  /  Vol.  51.  No.  228  /  Wednesday.  November  26,  1986  /  Proposed  Rules 


42851 


draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

PART  3»-[  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L:  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AmendMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A300  B2 
and  B4  series  airplanes,  certificated  in 
any  category,  equipped  with  the  flap  ball 
screwjack  no-back  mechanisms,  listed  in 
Airbus  Industrie  Service  Bulletin  A300- 
27-172,  dated  April  10, 1984,  which  have 
not  been  modified  in  accordance  with 
Modincation  AI  5240  as  described  in 
Airbus  Industrie  Service  Bulletin  A300- 
27-173,  dated  May  2, 1984. 
To  prevent  an  asymmetric  flap  condition 
due  to  excessive  wear  of  the  carbon  friction 
disc  in  the  screwjack  no-back  assemblies, 
accomplish  the  following  prior  to  the 
accumulation  of  13,000  landings  or  within  the 
next  1,000  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless 
previously  accomplished: 

A.  Perform  a  jackhead  axial  backlash 
measurement  on  affected  flap  ball  screwjacks 
in  accordance  with  the  accomplishment 
instructions  of  Airbus  Industrie  Service 
Bulletin  A300-27-172,  dated  April  10, 1984. 

B.  Repeat  the  measurement  required  by 
paragraph  A.,  above,  at  the  following 
intervals: 

1.  If  the  backlash  is  less  than  or  equal  to 
0.331  mm,  prior  to  3,000  landings  after  the  last 
measurement. 

2.  If  the  backlash  is  more  than  0.331  mm  but 
less  than  or  equal  to  0.407  mm,  prior  to  2,000 
landings  after  the  last  measurement. 

3.  If  the  backlash  is  more  than  0.407  mm, 
but  less  than  0.560  mm,  prior  to  1,000  landings 
after  the  last  measurement. 

C.  Replace  the  flap  ball  screwjack  within 
the  next  250  landings  when  a  measurement 
required  by  paragraph  A.  or  B.,  above, 
indicates  the  backlash  is  greater  than  or 
equal  to  0.560  mm. 

D.  Incorporation  of  Airbus  Industrie 
Modification  AI  5240.  described  in  Airbus 
Industrie  Service  Bulletin  A30O-27-173.  dated 
May  2, 1984,  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 


be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac.  France.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on 
November  19. 1986. 
Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  86-26580  Filed  11-25-86:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  86-NM-213-AD] 

Airworthiness  Directives;  Boeing 
Modei  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  airplanes,  that 
requires  an  inspection  for  loose  or  failed 
bolts  used  for  the  forward  attachment  of 
the  Numbers  1,  2,  3,  6,  7,  and  8  trailing 
edge  flap  tracks  to  the  wing  lower 
surfaces.  The  service  bulletin, 
referenced  in  the  applicability  statement 
of  the  AD,  omitted  13  airplanes  from  the 
effectivity  list.  This  proposed  action 
would  expand  the  applicability  of  the 
AD  to  include  the  additional  affected 
airplanes,  and  ensure  proper  inspection 
of  those  airplanes. 

DATES:  Comments  must  be  received  on 
or  before  January  19, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (ATTN:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  86-NM- 
213-AD,  17900  Pacific  Highway  South, 
C-«8966,  Seattle.  Washington  98168.  The 
service  bulletin  specified  in  this  AD  may 
be  obtained  from  the  Boeing 


Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle,  Washington  98124. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washingtor.. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Owen  E.  Schrader,  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1923. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-213-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  FAA  issued  AD  86-18-06, 
Amendment  39-5386  (51  FR  28061: 
August  5, 1986),  to  require  inspection  for 
loose  or  failed  bolts  used  for  the 
forward  attachment  of  the  Numbers  1.  2, 
3,  6.  7,  and  8  trailing  edge  flap  tracks  to 
the  wing  lower  surfaces  on  certain 
Boeing  Model  747  series  airplanes  in 
accordance  with  Boeing  Service  Bulletin 
747-57 A2234,  dated  February  21, 1986. 
The  AD  was  made  applicable  to  the 
airplanes  listed  in  that  service  bulletin. 

That  service  bulletin  mistakenly 
excluded  13  airplanes  from  the 
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effectivity  listing  of  the  service  bulletin. 
As  a  result  of  discovering  this  error, 
Boeing  has  issued  Alert  Service  Bulletin 
747-57 A2234.  Revision  1.  dated  October 
16, 1986.  which  adds  those  13  airplanes 
to  the  effectivity  listing. 

The  revised  service  bulletin  also 
contains  minor  editorial  revisions  which 
merely  serve  to  clarify  the 
accomplishment  instructions,  and  have 
no  additional  economic  impact  on 
operators. 

Since  the  situation  that  required 
issuance  of  AD  86-18-06  is  likely  to 
exist  or  develop  on  other  airplanes  of 
the  same  type  design,  the  FAA  is 
proposing  to  amend  the  applicability  of 
the  existing  airworthiness  directive  to 
include  the  additional  13  airplanes. 

It  is  estimated  that  2  airplanes  of  U.S. 
Registry  would  be  affected  by  this 
amendment,  that  it  would  take 
approximately  42  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $3,360. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  747  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 
PART  39— (AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(a).  1421  and  1423: 
49U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended! 

2.  By  amending  AD  86-18-06. 
Amendment  39-5386  (51  FR  28G61; 


August  5, 1986),  by  revising  the 
applicability  statement  to  read  as 
follows: 

Boeing:  Applies  to  all  Model  747  series 

airplanes  listed  in  Boeing  Alert  Service 
Bulletin  747-57A2234,  Revision  1.  dated 
October  16, 19«6,  certificated  in  any 
category.  To  detect  loose  or  broken  bolts 
for  the  forward  attachment  of  the 
Numbers  1.  2.  3,  6.  7,  and  8  trailing  edge 
flap  tracks  to  tke  wing  lower  surface, 
accomplish  the  following,  unless  already 
accomplished. 

Issued  in  Seattle.  Washington,  on 
November  19,  1986. 

Frederick  M,  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  86-26581  Piled  11-25-86:  8:45  am] 

BiLUNG  COOE  4«10-1>4I 


14  CFR  Part  39 

(Docket  No.  86-CE-59-AD] 

Airworthiness  Directive;  Helio  Models 
H-700  and  H-800  Airplane 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Helio  Models  H-700 
and  H-800  airplanes.  Reports  of 
delamination  and  failure  of  the 
composite  materiel  landing  gear  legs  on 
Models  H-700  and  H-800  airplanes  have 
been  received.  This  AD  would  require 
inspection  of  the  composite  material 
main  landing  gear  legs  for  delamination 
and  replacement  of  delaminated  gear 
legs  with  metallic  legs  per  Supplemental 
Type  Certificate  (STC)  SA2171CE.  This 
action  is  necessary  to  prevent  failure  of 
a  landing  gear  leg  and  possible  loss  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  January  1, 1987. 
addresses:  Copies  of  STC  SA2171CE 
applicable  to  this  AD  may  be  obtained 
from  Clarence  H.  Brent,  P.O.  Box  486, 
Pittsburg,  Kansas  66762,  or  the  Rules 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  duplicate 
to  Federal  Aviation  Administration, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
86-CE-59-AD.  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  W.  Haig,  Aerospace  Engineer, 
ACE-120W,  FAA.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 


Room  100,  Wichita,  Kansas  67209: 
Telephone  (316)  946-4409. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  reglatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  Hied 
in  the  Rules  Docket. 

Availability  of  NPRMb 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central  Region 
Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  86-CE-59-AD.  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Discussion 


There  has  been  one  accident  and  one 
incident  involving  the  composite  main 
landing  gear  legs  on  Helio  Models  H-700 
and  H-800  airplanes.  A  Helio  Model  H- 
800  was  involved  in  an  accident  when 
one  of  the  gear  legs  failed  during  a 
landing.  In  the  second  case,  a  Model  H- 
700  was  found  with  a  wing  sagging.  The 
cause  was  delamination  of  one  of  the 
main  landing  gear  legs.  Analysis 
established  that  the  most  likely  cause  of 
delamination  was  shear  failure  due  to 
bolt  tipping.  Although  redesign  of  the 
attachment  of  the  gear  legs  to  the 
fuselage  and  the  gear  leg  to  the  axle 
assembly  to  alleviate  the  bolt  tipping  is 
a  possibility,  it  is  not  likely  as  the 
manufacturer  is  no  longer  in  business. 
The  only  fix  when  one  gear  has 
delaminations  is  to  replace  both  landing 
gear  legs  with  metal  parts  per  STC 
SA2171CE. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Helio 
Models  H-700  and  H-eoO  airplanes  of 
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the  same  design,  the  AD  would  require 
inspection  of  the  main  landing  gear  legs 
for  delamination  and  replacement  of 
both  legs  per  STC  SA2171CE  if  either  leg 
has  delamination.  The  FAA  has 
determined  there  are  approximately  18 
airplanes  affected  by  the  proposed  AD. 
A  cost  of  $30  per  airplane  per  year  is 
estimated  to  conduct  the  required 
inspection.  Installation  of  STC 
SA2171CE.  if  required,  would  cost 
approximately  $3000  per  airplane.  Since 
the  cost  of  replacing  failed  or 
unserviceable  parts  is  not  included  in 
the  total  cost  computation  for  purposes 
of  classifying  a  rulemaking  action  in 
accordance  with  Executive  Order  12291. 
the  total  estimated  cost  to  the  private 
sector  for  this  action  is  $540  annually  for 
the  inspections. 

Therefore.  I  certify  that  this  action:  (1) 
Is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft.  Safety. 

The  Proposed  Amendment 
PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AfnwMtedl 

2.  By  adding  the  following  new  AD: 

Helio:  Applies  to  Models  H-700  and  H-800 
airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Compliance:  Required  as  indicated  in  the 
body  of  the  AD  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 

To  assure  airworthiness  of  the  composite 
main  landing  gear  legs,  accomplish  the 
following: 

(a)  Within  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD  and 
each  100  hours  time-in-service  thereafter. 


remove  landing  gear  fairings  if  installed  and 
visually  inspect  the  edges  of  the  composite 
main  landing  gear  legs  for  evidence  of 
delamination.  Delamination  is  evidenced  by 
longitudinal  splitting  between  the  fiberglass 
plies.  This  could  occur  anywhere  along  the 
span  of  the  landing  gear  leg.  If  any 
delamination  is  found  prior  to  further  flight, 
install  new  right  and  left  landing  gear  legs  in 
accordance  with  STC  SA2171CE. 

(b)  If.  in  between  the  inspections  required 
in  paragraph  (a)  above,  it  is  observed  that  the 
wings  do  not  appear  level,  or  one  side  of  the 
airplane  appears  to  be  drooping,  prior  to 
further  flight,  conduct  the  inspections  and 
replacement  if  necessary,  as  specified  in 
paragraph  (a)  of  this  AD. 

(c)  The  inspection  required  in  paragraphs 
(a)  and  (b)  are  no  longer  required  after  STC 
SA2171CE  has  been  incorporated. 

(d)  Ferry  permits  issued  in  accordance  with 
FAR  21.197  and  equivalent  methods  of 
compliance  with  this  AD  may  be  used  if 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office.  Federal  Aviation 
Administration.  1801  Airport  Road.  Room  100. 
Wichita.  Kansas  67209;  Telephone  (316)  946- 
4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Clarence  H.  Brent.  P.O.  Box  486. 
Pittsburg.  Kansas  86762;  or  the  Federal 
Aviation  Administration.  Office  of  the 
Regional  Counsel.  Room  1558.  601  East 
12th  Street.  Kansas  City,  MO  64106. 

Issued  in  Kansas  City.  Missouri,  on 
November  17, 1988. 
lerold  M.  Chavkin, 
Acting  Director.  Central  Region. 
[FR  Doc.  86-26586  Filed  11-25-86;  8:45  am] 
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14  CFR  Part  39 

[Docket  NumtMr  B6-ANE-38] 

Airworthiness  Directives;  Pratt  & 
Whltriey  (PW)  JT9D-3A,  -7,  -7A.  -7AH, 
-7H,  -7F,  -7J,  and  -20  Series  TurtMfan 
Engines 

AGENCY:  Federal  Aviation     . 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  require  modification  of  the  sixth 
stage  turbine  inner  airseal  (IAS) 
assembly  in  accordance  with  Revision  5 
of  PW  Service  Bulletin  (SB)  4835.  It 
would  also  require  a  one  time  visual  and 
fluorescent  penetrant  inspection  (FPI) 
and  removal,  if  necessary,  of  IAS 
assemblies  that  have  been  modified  in 
accordance  with  Revision  3.  or  earlier 
revisions  of  the  SB.  The  proposed  AD  is 
needed  to  prevent  an  imcontained 
engine  failure. 


DATES:  Comments  must  be  received  on 
or  before  January  27, 1987. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  Number  86- 
ANE-38, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803; 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  86-ANE-38". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel,  Room  311.  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  applicable  SB  and  section  of  the 
Engine  Manual  may  be  obtained  from 
Pratt  &  Whitney,  Publication 
Department.  P.O.  Box  611,  Middletown, 
Connecticut  06457. 

A  copy  of  the  SB  and  of  the 
appropriate  section  of  the  engine 
manual  is  contained  in  Rules  Docket 
Number  86-ANE-38,  in  the  Office  of  the 
Regional  Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
FOR  FURTHER  INFORMMTION  CONTACT: 
Chris  Gavriel,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  telephone  (617) 
273-7084. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
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substance  of  the  proposed  AD.  will  be , 
filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  86-ANE-38".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  has  determined  that  there 
have  been  four  sixth  stage  IAS  ruptures 
in-service  to  date.  Additionally, 
investigation  of  a  recent  uncontained 
engine  failure  indicates  that  the  sixth 
stage  IAS  ruptured  and  liberated  engine 
parts  which  penetrated  a  wing  fuel  tank 
inspection  port.  The  post  modification 
inspection  requirements  of  PW  SB  4835, 
Revision  3,  or  earlier  revisions  of  the 
same  SB,  were  insufficient  to  detect  all 
cracks  on  the  IAS.  Cracks  were  found 
on  failed  IAS  which  had  been  modified 
and  inspected  previously  in  accordance 
with  the  above  requirements.  The 
inspection  requirements  have  since  been 
improved  by  the  addition  of  a  wet 
abrasive  blast  process  to  expose  cracks 
that  could  otherwise  be  concealed  by 
corrosion.  IAS  on  which  the 
requirements  of  PW  SB  4835,  Revision  4, 
or  later  revision  of  the  same  SB,  have 
been  incorporated  are  not  subject  to  this 
AD. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  the  proposed  AD  would 
require  modification  of  certain  IAS 
assemblies  in  accordance  with  the 
requirements  of  PW  SB  4835.  Revision  5, 
dated  September  27, 1983.  It  will  also 
require  a  one  time  visual  and  FPI  of  IAS 
assemblies  that  have  been  modified  per 
Revision  3,  or  earlier  revisions  of  the 
same  SB,  at  the  next  low  pressure 
turbine  (LPT)  module  shop  visit. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  1,806  engines  at  an 
approximate  total  cost  of  $66,800.  It  has 
also  been  determined  that  few,  if  any, 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected  since  the  proposed  rule  affects 
only  operators  using  Boeing  747  and 
McDonnell  Douglas  DC-10  aircraft  in 
which  the  JT9D  engines  are  installed, 
none  of  which  are  believed  to  be  small 
entities.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOB 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  In  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft. 
Aviation  safety,  and  Incorporation  by 
reference. 

The  Proposed  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^49, 
January  12. 1983);  aad  14  CFR  11.85. 

§39.13    (Amended) 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Pratt  &  Whitney:  Applies  to  Pratt  &  Whitney 
(PW)  IT9D-3A.  -7.  -7A,  -7 AH.  -7H.  -7F, 
-7),  and  -20  series  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  a  sixth  stage  turbine  inner 
airseal  (IAS)  rupture  that  can  cause 
uncontained  engine  failure,  accomplish  the 
following: 

(a)  Modify  within  the  next  500  cycles  in 
service  after  the  effective  date  of  this  AD. 
sixth  stage  IAS  assemblies  Part  Numbers  (P/ 
N)  751879,  660178,  661387,  667924,  677871, 
704516.  and  751881  in  accordance  with  the 
Accomplishment  Instructions  contained  in 
PW  Service  Bulletin  (SB)  4835.  Revision  5, 
dated  September  27, 1983. 

(b)  Wet  abrasive  blast,  visually  inspect, 
and  fluorescent  penetrant  inspect  sixth  stage 
IAS  assemblies  P/N  774836,  774827,  774829, 
774825,  774831.  774834.  and  774838  that  have 
been  reworked  in  accordance  with  the 
requirements  of  Revision  3,  or  an  earlier 
revision  of  PW  SB  4635.  at  the  next  low 
pressure  turbine  (LlTl  module  shop  visit  after 
the  effective  date  of  this  AD,  in  accordance 
with  the  requirements  of  Paragraph  4E, 
Inspection  01,  Section  72-52-06,  of  the  Engine 
Manual  P/N  646028.  Revision  74,  or  FAA 
approved  equivalent. 

(c)  Remove  from  service,  prior  to  further 
flight  and  replace  with  serviceable  parts  any 
sixth  stage  IAS  assemblies  found  cracked 
when  accomplishing  paragraph  (a)  or  (b) 
above. 

Note. — For  the  purpose  of  this  AD,  an  LPT 
module  shop  visit  occurs  when  the  UT 
module  rotor  is  removed  from  the  case  and 
vane  assembly. 


Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and 
21.199  to  a  base  where  the  AD  can  be 
accomplished. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this 
AD  may  be  approved  by  the  Manager, 
Engine  Certification  Office.  Aircraft 
Certification  Division,  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park. 
Burlington,  Massachueetts  01803. 

Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  maintenance  inspector,  the 
Manager.  Engine  Certification  Office. 
New  England  Region,  may  adjust  the 
compliance  time  specified  in  this  AD. 

The  FAA  will  request  the  permission 
of  the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  SB  and  the 
appropriate  section  of  the  Engine 
Manual  identified  and  described  in  this 
document. 

Issued  in  Burlington,  Massachusetts,  on 
November  18. 1986. 
William  H.  Williams.  Ir.. 
Acting  Director.  New  England  Region. 
[PR  Doc.  86-26585  Filed  11-25-86;  8:45  am] 

BIU.ING  CODE  4S10-1S-M 


14  CFR  Part  39 

[Docket  Number  83-ANE-5] 

Airworthiness  Directives;  Rolls-Royce 
pic  (R-R)  (Fornierly  Rolls-Royce  Ltd.) 
Dart  Mks.  506, 510, 511,  514, 515, 520, 
525,  526,  527,  528,  529,  530,  531,  532, 
533,  534.  535,  536, 542, 543,  and  550 
Series  Turboprop  Engines  and  All 
Variants 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  which  requires  inspection 
and  overhaul  of  propdler  low  torque 
switches  on  certain  R-R  Dart  turboprop 
engines.  The  proposed  AD  would 
supersede  AD  77-20-04  Rl,  Amendment 
39-4639  (48  FR  19161),  by  imposing  a  life 
limit  on  propeller  low  torque  switches. 
The  proposed  AD  is  needed  to  prevent 
cracking  of  the  snap  diaphragm  in  the 
switch,  which  could  delay  propeller 
auto-feathering  and  thereby  affect 
aircraft  controllability. 

DATES:  Comments  must  be  received  on 
or  before  January  27. 1987. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  New  England 
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Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  Number  83- 
ANE-5. 12  New  Ei^and  Executive  Park, 
Burliogton.  Massachusetts  01603:  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  83-ANE-5". 

Comments  may  be  inspected  at  the 
New  England  Region.  Office  of  the 
Regional  Counsel  Room  311.  between 
the  hours  of  8:00  a.m,  and  4:30  p-m, 
Monday  through  Friday,  except  Federal 
holidays. 

The  applicable  service  bulletin  (SB) 
may  be  obtained  from  Rolls-Royce  pic. 
East  Kilbride.  Attn:  Dart  Engine  Service 
Manager,  Glasgow  G74-4PY.  Scotland. 

A  copy  of  the  SB  is  contained  in  Rules 
Docket  Number  83-ANE-5.  in  the  Office 
of  the  Regional  Counsel.  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park. 
Buriington,  Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT 
Marc  ].  Bouthillier.  Engine  Certification 
Branch.  ANE-142.  Engine  CertiTicatioo 
Office,  Aircraft  Certification  Division. 
Federal  Aviation  Administration,  New 
England  Region.  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  telephone  (617) 
273-7085. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  subnut  a  self-addreffsed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  83-ANE-5".  The 


postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter. 

This  notice  proposes  to  supersede 
Amendment  39-4639  (48  FH 19161).  AD 
77-20-04  Rl,  which  requires  a  one  time 
inspection  and  overhaul  of  propeller  low 
torque  switches.  After  issuing 
Amendment  39-4639.  the  FAA  has 
determined  that  the  one  time  inspection 
and  ovei^ul  is  inadequate  in 
identifying  cracked  switch  diaphragms, 
and  inadequate  in  pceventing  fiiture 
diaphragm  cracks.  Therefore,  the  FAA 
proposes  to  supersede  Amendment  39- 
4639  by  imposing  a  life  limit  on  propeller 
low  torque  switches. 

A  number  of  cracked  propeller  low 
torque  switch  diaphragms  have  been 
found.  One  was  sufficiently  cracked  as 
to  have  an  affect  on  the  torque  pressure 
at  which  the  switch  operated.  The 
presence  of  such  cracking,  which  cannot 
be  identified  by  current  field 
maintenance  or  preflight  check  activity, 
can  delay  the  accomplishment  of  auto- 
feathering.  A  delay  in  auto-feathering 
could  affect  aircraft  controllability. 
Since  this  condition  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  the  proposed  amendment 
would  impose  a  life  hmit  on  certain 
propeller  low  torque  switches. 

Conclusion 

The  FAA  has  determined  that  the 
proposed  regulation  involves  784 
engines,  and  the  approximate  cost 
would  be  $190  per  engine.  Therefore,  I 
certify  that  this  action  (1}  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2|  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 
A  copy  of  the  draJFt  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  by  contacting  the  person 
identified  under  the  captifm  "FOR 
FURTHER  MFORMATIOM  COMTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft 
Aviation  safety.  Incorporation  by 
reference. 

The  Proposed  Amendment 

PARTa»-[AII£NOEO] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows; 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


J^aJMrity:  49  UjS.C  1354(a).  1421.  and  1423: 
40  USX:.  100(g|  (Revised  Pub.  L  97-449. 
lanuary  12.  IflU):  and  14  CFR  ll.as. 

§39.13    (Amended] 

2.  By  adding  to  i  39.13,  the  following 
new  airworthiness  directive  (AD)  which 
supersedes  AD  77-20-04  Rl, 
Amendment  39-4639  (48  FR  19161)  as 
follows: 

Rolls-Royce  pic:  Applies  to  Rolls-Royce  pic 
(R-R)  (Fomterty  Rollt-Royce  Umited) 
Dart  Mks.  S06.  510.  511.  514.  515.  520.  525. 
526.  527.  528.  529. 53a  531.  532.  533.  534. 
535,  536.  542.  543.  and  550  series 
turboprop  engines  and  all  variants. 
Compliance  is  required  ac  indicated,  unless 
already  accomplished. 

To  prevent  a  delay  in  aulo-featfaering. 
remove  from  service  low  torque  switch  Part 
Numbers  (P/N)  3700682.  37aB95.  370L232. 
3500355-356.  3500410-412.  L944707-709. 
L944738-740,  L944742-744  and  1.944769.  in     "" 
accordance  with  R-R  Dart  Service  Bulletin 
Da61-12.  Revision  2.  dated  September  1978. 
per  the  foUowiog  schedule: 

(a)  Remove  from  service,  low  torque 
switches  that  have  accumulated  5  or  more 
calendar  years  time  in  service  an  the 
effective  date  of  this  AD,  within  12  months 
from  the  effective  dale  of  this  AD. 

(b)  Remove  from  service,  low  torque 
switches  that  have  accumulated  less  than  5 
calendar  years  time  in  cervice  on  the 
effective  date  of  this  AD,  vrithin  5  calendar 
years  time  in  service,  or  within  12  months 
from  the  effective  date  of  this  AD.  whichever 
occurs  later. 

(c)  Remove  from  service,  low  torque 
switches  which  cannot  have  their  in-service 
calendar  time  established,  within  12  months 
from  the  effective  date  of  this  AD. 

(d)  Thereafter,  remove  from  service,  low 
torque  switches  at  or  prior  to  accumulating  5 
calendar  years  time  «jice  initial  installation 
on  an  engine. 

Note. — The  calendar  time  commences  with 
initial  installation  of  a  new  switch,  or  an 
overhauled  switch,  on  an  engine.  This  limit 
includes  storage  or  on-shelf  time  accumulated 
after  initial  installation  on  an  engine. 
Overhaul  of  the  low  torque  switch  rero-times 
the  part. 

Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and 
21.199  to  a  base  where  the  AD  can  be 
accomplished. 

Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  maintenance  inspector,  the 
Manager,  Engine  Certification  Office. 
New  England  Region,  may  adjust  the 
compliance  time  specified  in  this  AD. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this 
AD  may  be  approved  by  the  Manager, 
Engine  Certification  Office,  Aircraft 
Certification  Division.  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
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The  FAA  will  request  the  permission 
of  the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  SB 
identified  and  described  in  this 
document. 

This  amendment  supersedes 
Amendment  39-4639  (48  PR  19161),  AD 
77-20-04  Rl. 

Issued  in  Burlington,  Massachusetts,  on 
November  18, 1986. 
WUliam  H.  Williams.  Jr.. 
Acting  Director.  New  England  Region. 
|FR  Doc.  8&-26584  Filed  11-25-86;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  86-AGL-2] 

Proposed  Arteration  of  Federal 
Airways  V-7  and  V-510 

AGENCY:  Federal  Aviation. 
Administration  (FAA),  DOT. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  action  corrects  the 
comment  date  for  Federal  Airway  V-7 
and  V-510  as  published  in  the  Federal 
Register  on  November  4, 1986  (51  FR 
40036).  The  date  given  for  comments 
was  "November  16, 1986."  The  correct 
date  is  "December  16, 1986." 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Falsetti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (2021 
267-9249. 

Issued  in  Washington,  DC,  on  November 
19, 1986. 

Daniel  ].  Peterson, 

Manager.  Airspace— Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  86-26582  Filed  11-25-86;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-23817;  File  No.  S7-737] 

Designation  of  National  Market  System 
Securities 

agency:  Securities  and  Exchange 

CommissiOii. 

action:  Proposed  rule  amendments  and 

solicitation  of  public  comments. 


SUMMARY:  The  Commission  is  proposing 
amendments  to  its  rules  governing  (i)  the 


designation  of  securities  qualified  for 
trading  in  a  national  market  system  and 
(ii)  transaction  reporting.  These 
amendments  would  result  in  the 
designation  as  National  Market  System 
Securities  of  all  securities  for  which 
transactions  are  reported  pursuant  to  an 
effective  transaction  reporting  plan.  The 
Commission  also  is  proposing 
conforming  amendments  to  related 
rules.  The  Commission  is  taking  this 
action  after  reviewing  the  comments 
received  in  response  to  two  releases 
relating  to  the  designation  of  National 
Market  System  Securities. 
DATE:  Comments  to  be  received  by 
December  31, 1986. 
ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549.  All 
comments  should  refer  to  File  No.  S7- 
737,  and  will  be  available  for  public 
inspection  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Street,  NW., 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  E.  Feldman,  Esq.,  (202)  272- 
2414,  Room  5205,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW„ 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION: 
I.  Summary        I 

The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  amendments  to  Rule  llAa2-l 
("NMS  Securities  Rule")  >  under  the 
Securities  Exchange  Act  of  1934 
("Act"),2  which  establishes  criteria  and 
procedures  for  designating  certain 
securities  as  qualified  for  trading  in  a 
national  market  system  ("NMS 
Securities").  The  Commission  also  is 
proposing  amendments  to  Rule  llAa3-l 
("transaction  reporting  rule")  under  the 
Act.  which  governs  the  collection  and 
dissemination  of  transaction  information 
for  equity  securities.* 

The  proposed  amendments  would 
replace  the  existing  NMS  designation 
criteria  with  a  standard  designating  as 
NMS  Securities  all  over-the-counter 
("OTC")  or  listed  securities  for  which 
transactions  are  reported  pursuant  to  an 
effective  transaction  reporting  plan 


'  17  CFR  240.11Aa2-l.  See  Securities  Exchange 
Act  Release  No.  17549  (February  17.  1981),  4e  FR 
13992  ("Rule  nAa2-l)  Adoption  Release"). 

*  15  U.S.C.  78a  et  sea.,  as  amended  by  the 
Securities  Acts  Amendments  of  1975  ("1975 
Amendments"),  Pub.  L.  No.  94-29  (June  4, 1979),  89 
Stat.  97.  (1979]  U.S.  Code  Cong.  &  Adm.  News  97. 

'17  CFR  240.11Aa»-l.  See  Securities  Exchange 
Act  Release  No.  16589  (Febru  Ty  19. 1980)  45  FR 
12377. 


approved  by  the  Commission  pursuant 
to  Rule  llAa3-l  under  the  Act 
("reported  securitiee").*  The  transaction 
reporting  rule  also  would  be  amended  to 
require  the  NASD  to  designate  certain 
NASDAQ  securities  as  subject  to 
transaction  reporting.  In  addition,  the 
proposed  amendments  would  conform 
related  rules  under  the  Act  to  the  new 
definition  of  an  NMS  Security. 

The  Commission  is  proposing  these 
amendments  after  soliciting  comment  on 
issues  relating  to  the  designation  of 
NMS  Securities  *  and  on  proposed 
amendments  to  the  NMS  Securities  Rule 
that  would  have  provided  the  NASD 
with  the  authority  to  adopt  certain 
corporate  governance  standards  in 
addition  to  the  Commission's  current 
NMS  eligibility  criteria.* 

In  conjunction  with  these  proposed 
amendments  to  the  Commission's  rules, 
the  NASD  has  filed  with  the 
Commission  a  proposed  rule  change  and 
reporting  plan  amendment  that  would 
incorporate  into  the  NASD's  rules  and 
reporting  plan  designation  standards 
based  on  the  Tier  2  NMS  criteria 
currently  contained  in  the  Commission's 
NMS  Securities  Rule,  and  include 
certain  corporate  governance  criteria 
previously  proposed  by  the  NASD.'' 
Adoption  of  the  NASD's  proposal 
concurrently  with  the  Commission's 
proposed  rule  amendments  would 
ensure  the  continuance  of  OTC 
transaction  reporting. 

II.  Background 

In  the  Securities  Acts  Amendments  of 
1975  ("1975  Amendments").  Congress 
directed  the  Commission  "to  facilitate 


♦See  17  CFR  240.11Aa3-t.  Reported  securities 
include  all  securities  listed  on  the  New  York  Stock 
Exchange  ("NYSE"  and  the  American  Stock 
Exchange  ("Amex "),  sole  ragional  exchange  listings 
that  substantially  meet  the  Amex  or  NYSE  listing 
criteria,  and  OTC  securitie*  presently  designated  as 
NMS  Securities.  Transaclioti  reports  for  listed 
securities  from  all  markets  are  collected  and 
disseminated  pursuant  to  a  transaction  reporting 
plan  administered  by  the  Cpnsolidated  Tape 
Association  ("CTA").  The  CTA  members  are  the 
New  York,  American,  Boston,  Cincinnati,  Midwest, 
Pacific,  and  Philadelphia  Stock  Exchanges,  and  the 
National  Association  of  SeOurilies  E)ealers.  Inc. 
("NASD").  Transaction  reports  for  NMS  Securities 
are  collected  and  disseminated  through  the  NASDs 
electronic  interdealer  quotation  system 
("NASDAQ")  or  by  commuaicating  with  NASDAQ 
headquarters. 

»  See  Securities  Exchange  Act  Release  No.  22127 
(June  21, 1985)  50  FR  26584  ('-NMS  Securities 
Concept  Release").  See  also  infra  notes  24-25  and 
accompanying  text. 

•  See  Securities  Exchange  Act  Release  No.  22505 
(October  4, 1985),  50  FR  4iee7  ("NMS  Securities 
Corporate  Coyemance  Releese").  See  also  infra 
notes  28-29  and  accompanying  text. 

'  See  SR-NASD-86-27  and  Securities  Exchange 
Act  Release  Nos.  23818  and  23819  (November  17, 
1986)  ("Proposed  Reporting  Plan").  See  also  id. 
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the  establishment  of  a  national  market 
system  for  securities."  *  In  giving  the 
Commission  this  broad  mandate. 
Congress  neither  defined  the  term 
"national  market  system"  nor  specified 
the  minimum  components  of  such  a 
system.  Instead,  Congress  vested  in  the 
Commission  "broad  discretionary 
powers  to  oversee  the  development  of  a 
national  market  system"  and  "maximum 
flexibility"  in  working  out  its  specific 
details  in  a  manner  consistent  with  the 
findings  and  goals  of  the  1975 
Amendments.* 

As  part  of  the  general  mandate  to 
facilitate  the  establishment  of  an  NMS, 
Congress  specifically  directed  the 
Commission,  by  rule,  to  "designate  the 
securities  or  classes  of  securities 
qualified  for  trading  in  the  national 
market  system."  •"  The  1975 
Amendments,  however,  were  silent  as  to 
the  particular  standards  the  Commission 
should  employ  in  designating  NMS 
Securities.  Similarly,  the  legislative 
history  did  not  mandate  the  use  of  any 
particular  set  of  standards  in  the 
designation  process.  Instead,  Congress 
provided  the  Commission  with  the 
flexibility  and  discretion  to  base  NMS 
designation  standards  upon  the 
Commission's  experience  in  facilitating 
the  development  of  a  national  market 
system." 

On  February  17, 1981.  the  Commission 
adopted  the  NMS  Securities  Rule.  The 
Rule  provides  criteria  and  procedures 
for  designating  certain  securities, 
primarily  securities  traded  solely  OTC. 
as  NMS  Securities.'*  The  primary 


•  See  section  llA(a)(2)  of  the  Act. 

•  See  Senate  Comm.  on  Banking.  Housing,  and 
Urb.  Affairs.  Report  to  Accompany  S.  249:  Securities 
Acts  Amendments  of  1975.  S.  Rep.  No.  7S.  94th 
Cong..  Isl  Sess.  7-9  jComm.  Print  1975|.  reprinted  in 
[1975]  U.S.  Code  Cong.  &  Ad.  News  179. 185-87 
(Senate  Report").  See  also  Securities  Exchange  Act 
Release  No.  14416  (January  26. 1978).  43  FR  4354: 
Securities  Exchange  Act  Release  No.  15671  (March 
22. 1979),  44  FR  20380.  The  1975  Amendments 
estabbsh  that  "|t|he  securities  markets  are  an 
important  national  asset  wdiicfa  must  be  preserved 
and  strengthened"  throu^  the  application  of  "new 
data  processing  techniques."  Section  nA(aMl)  of 
the  Act.  Congress  found  that  these  techniques 
should  be  used  to  foster  intermarket  linkages, 
enhance  investor  protection,  and  maintain  fair  and 
orderly  markets.  Congress  stated  as  goals  of  an 
NMS  the  availability  of  qtrotation  and  transaction 
information,  the  efficient  execution  of  transactions, 
fair  competitiofi  between  the  markets,  the  execution 
of  customer  orders  in  the  t>e8t  possible  market,  and. 
where  consistent  with  other  goals,  the  execution  of 
orders  without  the  participation  of  a  dealer.  Section 
llA(a)(2)oftheAct. 

"See  section  llA(a)(2)  of  the  Act. 

"  Congress,  however,  did  expect  that  securities 
designated  would  have  trading  characteristics 
sufficient  to  ensure  that  they  would  benefit  from 
NMS  initiatives.  See  Senate  Report,  supra  note  9.  at 
194. 

"  Rule  llAa2-l  Adoption  Release,  supra  note  1. 
at  13992-94  Currently,  most  NMS  Securities  are  not 
listed  on  a  national  securities  exchange.  Effective 


effects  of  designating  OTC  stocks  as 
NMS  Securities  at  the  present  time  are: 
(1)  Transactions  in  sudi  securities  must 
be  reported  in  a  real-time  system  in 
accordance  with  the  Commission's 
transaction  reporting  nde;  "  (2) 
quotations  for  such  securities  must  be 
firm  as  to  the  quoted  price  and  size  in 
accordance  with  the  Commission's  firm 
quotation  rule:  •*  and  (3)  customer 
conHrmations  of  principal  trades  in  such 
securities  must  disclose  mark-ups  and 
maric-downs.'*  In  adopting  the  Rule,  the 
Commission  determined,  among  other 
things,  that  real-time  transaction 
reporting  and  firm  quotations  would 
increase  market  efficiency  and  enhance 
opportunities  for  public  investors  to 
obtain  execution  of  their  orders  in  the 
best  possible  markets." 

The  rule  employs  a  two-tiered 
approach  for  designation  pursuant  to 
procedures  established  by  an  NASD- 
administered  Designated  Plan.*^  Tier  1, 
which  became  effective  April  1. 1982. 
requires  that  the  most  actively  traded 
OTC  securities  be  designated  as  NMS 
Securities."  Tier  2.  which  became 


January  1. 1986,  howerer.  certain  secnrities  listed  on 
regional  stock  exchanges  as  well  as  NASDAQ  and 
not  reported  via  the  CTA  are  eligible  for  NMS 
designation.  See  infra  note  27  and  accompanying 
text.  In  adopting  the  NMS  Secunties  Ruie.  the 
Conmisaion  ooncluded  that  establishing  NMS 
qualification  criteria  for  listed  securities  was 
unnecessary  at  that  time  because  most  listed 
securities  already  were  included  in  NMS  last  sale 
and  quotation  disclosure  facilities,  and  selection  of 
less  than  all  reported  securities  as  NMS  Securities 
could  create  unwarranted  distinctions  among  these 
securities.  Nonetheless,  the  Commission  specifically 
left  open  whether  exchange  traded  securities  should 
be  designated  as  NMS  Secunties  in  the  future.  See 
Rule  llAa2-l  Adoption  Release,  supra  note  1.  at 
13994-96. 14anM>4. 

"17CFR240.11Aa3  1. 

'«17CFR240.11Ac1  1 

"  See  RulelOb-10  under  the  Act.  17  CFR  240.10b- 
10.  See  also  Securities  Exchange  Act  Release  No. 
22397  (September  11. 1985|.  50  FR  3784a  In  addition, 
the  Commission  has  issued  a  policy  statement 
indicating  its  willingness,  subiect  to  certain 
conditions,  to  approve  exchange  applications  for 
unlisted  trading  privileges  in  NMS  Securities.  See 
infra  oote  26  and  accompanying  text. 

' '  See  Rule  llAa2-l  Adoption  Release,  supra  note 
1.  at  13096. 

"  See  17  CFR  240.  llAa2-l(b)(l).  The  NASDs 
"National  Market  System  Securities  Designation 
Plan  with  Respect  to  NASDAQ  Secunties    generally 
provided  procedures  for  designating  NMS 
Securities,  determining  substantial  compliance  with 
the  designation  criteria,  and  publishing  lists  of 
designated  securities.  The  plan  also  establishes 
maintenance  criteria  for  NMS  Secunties  and  criteria 
for  terminating  or  suspending  the  designation  of 
NMS  Securities.  See  Secunties  Exchange  Act 
Release  No  18399  (January  7. 1982),  47  FR  2226.  See 
also  Securities  Exchange  Act  Release  No.  22894.  50 
FR  49642. 

"«  See  17  CFR  240.  llAa2-lfb)(4)(i)  The  Tier  1 
criteria  for  mandatory  NMS  designation  require  that 
the  issuer  of  the  NASDAQ  secunty  must  have  net 
tangible  assets  of  at  least  $2,000,000  and  capital  and 
surplus  of  at  least  Si .000.000.  In  addition,  there  must 
be  at  least  500.000  publicly  owned  shares  of  slock 


effective  on  February  1. 1983,  permits 
additional  OTC  securities  to  become 
NMS  designated  at  the  election  of  the 
issuer." 

Based  on  the  early  trading  experience 
of  NMS  Securities,  the  Commission  and 
most  industry  participants  concluded 
that  last  sale  reporting  and  firm 
quotations  had  improved  the  markets  for 
NMS  Securities  and  benefited  investors 
without  imposing  undue  burdens  on 
market  makers.'°  In  February  1984.  the 
NASD  petitioned  the  Commission  to 
expand  the  Tier  2  designation  critieria  to 
allow  more  issuers  of  OTC  securities  to 
elect  NMS  status.  The  NASD  requested 
that  the  Tier  2  criteria  incorporate  the 
alternative  standards  that  the  NASD 
used  to  determine  its  National  List  (i.e.. 
the  list  of  NASDAQ  securities  that  the 
NASD  suppUes  to  the  national  news 
media],  which  focused  primarily  on 
issuer  characteristics.^'  Using  the 
flexibility  provided  it  by  Congress,  the 
Commission,  on  December  1&  1984. 
adopted  the  revised  Tier  2  criteria 
proposed  by  the  NASD,  thereby 
increasing  the  number  of  OTC  securities 
eligible  for  designation  from  1350  to 
approximately  2500.**  The  Commission 


outstanding  with  a  total  market  value  of  at  least 
55.00.000.  FarlhenBore.  the  pnce  per  share  must  be 
at  least  SlO  or  more,  the  average  tradmg  volume  per 
month  must  be  at  least  600,000  shares,  and  their 
must  be  at  least  four  NASDAQ  market  makers  in 
the  security. 

'•  See  17  CFR  240.  llAa2-l(b)(ii).  (iii).  The  Tier  2 
designation  criteria  were  amended  m  December 
1984.  and  contain  two  alternative  sets  of  criteria. 
The  first  alternative,  applicable  to  newer  companies 
with  substantial  net  income  but  less  extensive 
assets,  requires  that  an  issuer  have  net  income  in 
the  previous  fiscal  year  or  in  two  of  the  last  three 
fiscal  years  of  at  least  SSOOXXX).  and  at  least  350,000 
publicly  held  shares  with  a  market  value  of 
S2.0(XI,0(XI.  This  alternative  also  requires  a  minimum 
bid  price  per  share  of  three  dollars  and  minimum  of 
two  NASDAQ  market  makers  in  the  stock 
for  five  business  days  prior  to  the  application  date. 
See  17  CFR  Part  240.1lAa2-l(b)(4)(ii).  The  second 
alternative,  applicable  to  longer  established 
companies  with  substantial  assets,  requires  thai  the 
issuer  have  operated  for  four  years,  have  capital 
and  surplus  of^.000.a(X).  and  have  at  least  800,000 
publicly  held  shares  with  a  market  value  of 
S8.000.000.  This  second  alternative  also  requires  a 
minimum  of  two  NASDAQ  market  makers  for  five 
business  days  before  the  apphcation  date,  but 


imposes  • 


'  requs.'emenis 


See  17  CFR  240.11Aa2-l(b)(4)|iiil 

'°  See  Securities  Exchange  Act  Release  No.  21583 
(DecemberlS.  1984).  50 FR  730.  735  |  Rule  llAa2-l 
Amendments  Release"). 

' '  For  a  discussion  of  the  NASD's  petition,  see 
Securities  Exchange  Act  Release  No  20902  (April 
30.  1984).  49  FR  19314. 

"  See  Rule  11A2-1  Amendments  Release,  supra 
note  20.  at  735-37.  The  Commission  received  347 
comments  on  the  proposed  amendments  to  the  Rule, 
Most  commentators  focused  on  the  oroad  issue  of 
whether  it  was  appropnate  to  expand  the  number  of 
securities  eligible  for  NMS  designation  to  the  level 
of  the  NASD's  National  List,  and  generally  on  the 
importance  of  retaining  minimum  bid  price,  trading 
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stated  that  the  expansion  was  justified 
because  it  provided  additional  OTC 
securities  with  the  benefits  of  last  sale 
reporting  and  furthered  the  ongoing 
consideration  of  whether  to  include 
some  or  all  NMS  Securities  in  other 
NMS  initiatives.'^ 

Following  the  expansion  of  the  Tier  II 
NMS  designation  criteria,  the 
Commission,  on  June  21. 1985,  solicited 
comment  on  a  broad  range  of  issues 
concerning  NMS  designation.**  Noting 
that  last  sale  reporting  had  become  an 
established  part  of  the  OTC  market,  the 
Commission  asked  commentators  to 
address  what  direction  NMS 
designation  should  take  and  how  these 
securities  should  participate  in  the  NMS. 
With  respect  to  NMS  designation,  the 
Commission  stated:  "(T]o  the  extent  the 
Rule  is  deemed  either  to  be  no  longer 
necessary  to  encourage  OTC  reporting 
or  to  confer  an  unfair  advantage  on  OTC 
stocks  designated  as  NMS  Securities, 
should  the  Rule  be  refocused  to 
designate  other  types  of  securities  as 
NMS  Securities?"  's 

While  the  NMS  Securities  Concept 
Release  comment  solicitation  was  still 
outstanding,  the  Commission  took  a 
number  of  actions  to  reduce  barriers  to 
competition  between  exchange  and  OTC 
markets.  On  September  16, 1985,  the 
Commission  announced  the  terms  and 
conditions  for  exchanges  to  commence 
trading  NMS  Securities  on  an  unlisted 
trading  privileges  basis  ("OTC/UTP").'* 


volume,  and  market  maker  requirements.  The  NASD 
and  the  vast  majority  of  OTC  market  participants 
fully  supported  the  proposed  Tier  2  expansion. 
Other  commenters,  including  five  stock  exchanges, 
opposed  the  NASDs  proposal,  although  they 
generally  indicated  support  for  the  NASDs 
extending  last  sale  reporting  requirements  to  OTC 
slocks  on  its  own.  See  id.  at  732-735. 

Among  other  things,  opponents  of  the  NASD's 
petition  argued  that  the  NASD  was  using  the  fact  of 
NMS  designation  as  a  marketing  device  in 
competing  with  the  exchanges  for  "listings."  In 
approving  the  expansion  of  the  Tier  2  NMS 
designation  criteria,  the  Commission  stated, 
however,  that  it  "has  never  suggested  that  NMS 
designation  warrants  the  quality  of  these 
securities,"  and  that  "there  was  no  intent  on  the 
Commission's  part  to  use  this  initiative  as  a  vehicle 
to  contrast  the  relative  merits  of  OTC  and  listed 
securities."  See  Rule  nAa2-l  Amendments  Release. 
supra  note  20.  at  737  n.89. 

"  See  id.  at  735. 

**  See  NMS  Securities  Concept  Release,  supra 
note  5.  See  also  Secunlies  Exchange  Act  Release 
No.  22505  (October  4. 1985).  50  FR  41687. 

'*  See  NMS  Securities  Concept  Release,  supra 
note  5.  at  26587-88.  With  respect  to  integrating  NMS 
Securities  into  other  NMS  facilities  and  initiatives, 
the  Commission  solicited  comment  on  the  extent  to 
which  NMS  Securities  should  be  included  in 
intermarket  linkages  or  made  subject  to  trade- 
through  or  short  sale  rules.  See  id.  at  26685-87. 

'*  See  Securities  Exchange  Act  Release  No.  22412 
(September  16, 1985),  50  FR  38640  (OTC/UTP 
Release").  The  start  of  OTC/UTP  trading  is 
conditioned  on.  among  other  things,  the  Commission 
approving  a  plan  submitted  by  the  applicant 


At  the  same  time,  the  Commission  also 
amended  the  NMS  Securities  and 
transaction  reporting  rules  to  allow 
listed  securities  that  are  not  reported  in 
the  consolidated  transaction  reporting 
system  to  be  designated  as  NMS 
Securities.*^ 

In  addition,  in  response  to  a  petition 
from  the  NASD,  the  Commission,  on 
October  4, 1985,  proposed  amendments 
to  the  Rule  to  allow  the  NASD  to  adopt, 
as  additional  NMS  eligibility  criteria, 
certain  corporation  governance 
requirements.**  The  Commission 
proposed  the  enabling  amendments  for 
public  comment  and  requested 
commentators  to  address  the  costs  and 
benefits  of  granting  the  NASD  explicit 
authority  under  the  Rule  to  establish 
corporate  governance  eligibility  criteria 
for  NMS  Securities,  and  alternative 
approaches  to  the  proposed  amendment 
which  could  be  taken  to  attain  the  same 
end.*9 

III.  Comments 

Both  the  NMS  Securities  Concept  and 
Corporate  Governance  Releases  raised 
significant  market  structure  issues,  and 
elicited  comments  specifically 
addressing  the  q[uestion  of  what  should 
be  an  NMS  Security.  The  views  of 
commentators  are  summarized  below.^o 


exchanges  and  the  NASD  to  consolidate  exchange 
and  OTC  quotations  end  transaction  reports  in  the 
NMS  Securities  for  virhich  UTP  is  granted.  See  id.  at 
38648-49.  The  Commission  urges  the  NASD  and 
interested  exchanges  to  complete  their  negotiations 
regarding  this  plan  by  the  end  of  the  calendar  year. 

"  See  Securities  Exchange  Act  Release  No.  22413 
(September  16. 1985).  50  FR  38515  ( "OTC/Lisled 
NMS  Securities  Release"). 

"  See  NMS  Securities  Corporate  Governance 
Release,  supra  note  &  The  term  "corporate 
Governance"  refers  tc  SRO  rules  or  listing 
standards  that  define  shareholder  rights  and 
corporate  management's  responsibilities.  The  NYSE 
and.  to  a  lesser  extent,  the  Amex  and  the  regional 
exchanges  have  corporate  governance  requirements 
for  initial  and  continued  listmg.  Id.  at  41697.  The 
NASD's  corporate  governance  proposal  specifies, 
among  other  things,  tfcat  every  NMS  company  be 
required  to  have  a  minimum  of  two  independent 
directors  on  its  board  of  directors  and  an  audit 
committee  composed  of  a  majority  of  independent 
directors.  In  addition,  the  standards  would  establish 
requirements  concerning  shareholder  meetings, 
quorums,  proxies,  and  conflicts  of  interest.  See 
Securities  Exchange  Act  Release  No.  22506  (October 
4. 1985).  50  FR  41769. 

"  See  NMS  Securities  Corporate  Governance 
Release,  supra  note  6.  at  41698. 

'"  In  additional  to  considering  these  comments  in 
formulating  the  instant  proposed  amendments  to  the 
Rule,  the  Commission  is  separately  examining  the 
views  of  those  commentators  on  other  matters 
raised  by  the  NMS  Securities  Concept  Release,  such 
as  the  appropriateness  of  short  sale  regulation, 
trade-through  protection,  and  intermarket  linkages 
for  the  OTC  market,  as  part  of  its  ongoing  effort  to 
facilitate  the  establishment  of  an  NMS, 


A.  NMS  Concept  Release 

The  Commission  received  220 
comments  in  responee  to  the  NMS 
Securities  Concept  Release. 
Commentators  consisted  of  109  issuers, 
89  broker-dealers,  five  securities 
markets,  five  trade  associations,  one 
law  firm,  two  investment  advisers,  and 
nine  individuals.  While  a  hmited 
number  of  commentators  addressed  the 
panoply  of  issues  raised  by  the  NMS 
Securities  Concept  Release,  most 
discussed  only  the  question  whether  the 
rule  should  be  redirected  to  encompass 
other  securities. 

The  NASD'»  and  the  vast  majority  of 
OTC  market  participants  »*  asserted 
that  the  Rule  should  be  maintained  in  its 
present  form.  These  commentators 
argued  that  revisions  to  the  Rule  are 
unnecessary  because  designation  does 
not  create  a  danger  of  public 
misperception  of  the  investment  quality 
of  NMS  Securities,  and  claimed  that 
allegations  to  that  effect  come  only  from 
the  NASD's  exchange  market 
competitors.  They  contend  that 
suggested  revisions  to  the  Rule  that 
would  restrict  desigrtation  to  only  a  few 
securities  and  exclude  securities 
currently  covered  would  deprive 
investors,  the  securities  markets,  and 
issuers  of  the  benefits  of  last  sale 
reporting,  and,  coming  so  soon  after  the 
expansion  of  the  Tier  2  eligibility 
criteria,  would  create  confusion.^^ 

Four  stock  exchanges  and  several 
other  commentators  favored  refocusing 
the  Rule."  The  New  York  Stock 


"  See  Letter  from  Gordon  F.  Macklin,  President, 
NASD,  to  John  Wheeler.  Secretary.  SEC  (December 
31, 1985)  ("NASD  Comment'). 

"  OTC  market  participants  include  issuers, 
broker-dealers,  and  their  respective  organizations. 
Two  of  the  three  organizations  of  issuers  and 
broker-dealers  that  commoited  asserted  that  the 
Rule  should  be  maintained  in  its  present  form.  See 
Letter  from  J.  Patrick  Campbell  and  Edward  M. 
Posner,  Chairman.  OTC  Trading  Committee. 
Securities  Industry  Association,  to  John  P.  Wheeler, 
Secretary,  SEC  (December  24, 1985):  Letter  from 
Alan  T.  Rains.  Jr..  President.  National  Association  of 
OTC  Companies,  to  )ohn  Wheeler.  Secretary.  SEC 
(December  16. 1985).  The  National  Security  Traders 
Association  ( "NSTA"),  however,  asserted  that  listed 
securities  also  should  be  designated  NMS  Securities 
because,  like  those  OTC  securities  currently 
designated  NMS  Securities,  they  are  subject  to  last- 
sale  reporting.  See  Letter  from  John  N.  Tognino. 
Chairman,  and  John  L  Watoon  III  President,  NSTA, 
to  John  Wheeler,  Secretary,  SEC  (December  19. 
1985), 

"  See.  e.g.,  NSAD  Comment,  supra  note  31,  at  1- 
3, 

'■•  In  addition  to  the  stock  exchanges,  the 
commentators  who  favored  refocusing  the  Rule 
included  the  NSTA.  See  NSFA  Comment,  supra 
note  32.  at  1-2. 
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Exchange,  Inc.  ("NYSE")  and  the  Boston 
Stock  Exchange.  Inc.  ("BSE")  argued 
that  the  Rule  was  not  necessary  to 
maintain  last  sale  reporting  in  the  OTC 
market,  and  that  the  NASD  both  could 
and  should  propose  its  own  reporting 
rules.  Therefore,  they  concluded  that  the 
Commission  should  rescind  the  Rule.'* 
The  Amex  suggested  that  all  listed  and 
OTC  securities  that  are  subject  to  real- 
time transaction  and  quotation  reporting 
be  designated  as  NMS  Securities,  and 
that  the  Rule  be  amended  to  delete  the 
present  Tier  1  and  Tier  2  designation 
criteria  and  make  all  securities  for 
which  trades  are  reported  pursuant  to 
the  Commission's  transaction  reporting 
rule  eligible  for  designation.'*  The 
Midwest  Stock  Exchange,  Inc.  ("MSE") 
asserted  that  the  Commission  should 
adopt  a  new  rule  under  section  llA(c)(l) 
of  the  ACt'^  requiring  last  sale  and 
quotation  reporting  for  exchange  listed 
or  NASDAQ  traded  securities  and 
refocus  the  Rule  to  require  mandatory 
NMS  designation  of  those  securities 
with  trading  characteristics  suitable  for 
auction-type  trading.'* 

B.  NMS  Corporate  Governance  Release 

The  Commission  received  six 
comments  in  response  to  the  NMS 
Corporate  Governance  Release. 
Commentators  consisted  of  three 
securities  markets,  the  North  American 
Securities  Administrators  Association, 
Inc.  ("NASAA"),  a  state  corporation 


"  See  Letter  from  James  E.  Buck.  Secretary, 
NYSE,  to  John  Wheeler,  Secretary.  SEC  (January  20. 
1986),  at  7  ("NYSE  Comment');  Letter  from  Brian 
RIddell,  Executive  Vice  President,  BSE,  to  |ohn 
Wheeler.  Secretary.  SEC  (February  4. 1986),  at  2. 
The  NYSE  added  that,  if  the  Commission  chose  not 
to  rescind  the  Rule,  listed  stocks  included  in  NMS 
transaction  reporting  facilities  should  continue  to  be 
distinguished  from  OTC  stocks  designated  as  NMS 
Securities.  See  NYSE  Comment,  supra,  at  7. 

'"  See  Letter  from  Kenneth  R.  L^ibler.  President 
and  Chief  Operating  Officer.  Amex,  to  John 
Wheeler.  Secretary.  SEC  (June  11. 1986)  ("Amex 
Comment"),  at  13-17.  The  Amex  stated  that  the 
NASD  then  could  adopt  its  own  eligibility  standards 
for  OTC  trade  reporting.  Id  at  14-16.  The  Amex  also 
suggested  that  all  NMS  Securities,  whether  listed  or 
OTC.  should  be  subject  to  identical  regulatory 
requirements,  e.g..  trade-through  and  short  sale 
rules.  Id.  at  5-10.  As  indicated  above,  the 
Commission  will  consider  these  comments  in  the 
course  of  its  review  of  the  comments  on  the  NMS 
Securities  Concept  Release. 

"  Section  llA(c)(l)  of  the  Act  gives  the 
Commission  broad  authority  to  adopt  transaction 
and  quotation  reporting  rules  for  the  protection  and 
benefit  of  investors. 

'"  See  Letter  from  John  G.  Weilhers.  Chairman. 
MSE.  to  John  Wheeler.  Secretary.  SEC  (May  7. 1986). 
at  5-8.  The  MSE  stated  that,  in  this  way.  last  sale 
reporting  would  be  maintained  in  the  OTC  market, 
and  the  Commission  no  longer  would  have  to 
promulgate  and  adopt  NASDAQ  listing  standards. 
In  addition,  issuer  choice,  corporate  governance 
standards,  and  other  issuer  characteristics  no  longer 
would  be  elements  in  the  NMS  designation  process. 
Id.  at  8. 


department,  and  a  bar  association.  The 
commentators  endorsed  in  principle 
establishing  corporate  governance 
standards  for  NASDAQ  securities. '» 
Four  commentators,  however,  contended 
that  the  proposed  amendments  would 
delegate  to  the  NASD  the  authority 
under  the  Rule  to  adopt  criteria  for  NMS 
designation,  and  opposed  the 
amendments  on  that  ground.*"  The 
NYSE  and  the  Amex  asserted  that  the 
NASD  should  promulgate  its  own  listing 
standards  that  would  incorporate  both 
corporate  governance  standards  and 
transaction  reporting  requirements,  but 
differed  on  how  the  Commission  should 
facilitate  that  process,  with  the  NYSE 
advocating  rescinding  the  Rule  and  the 
Amex  supporting  making  all  reported 
securities  eligible  for  NMS 
designation.*'  The  BSE  also  argued  that 
the  NASD  should  adopt  corporate 
governance  standards  for  NASDAQ 
securities  independently  of  the  NMS 
designation  process,  but  suggested  that 
the  Commission  require,  by  rule, 
transaction  reporting  for  all  NASDAQ 
securities.**  NASAA  stated  that 
granting  a  self-regulatory  organization 
("SRO")  authority  to  establish  NMS 
designation  criteria  potentially  could 
undermine  the  integrity  of  the  securities 
markets,  and  that  some  state  oversight 
of  SROs  should  be  permitted  if  SROs 
were  granted  this  authority.*' 


'•Two  commentators  endorsed  the  specific 
criteria  proposed  by  the  NASD  for  NMS  issuers.  See 
letter  from  Franklin  Tom.  Commissioner  of 
Corporations,  Slate  of  California,  to  John  Wheeler, 
Secretary,  SEC  (November  8, 1986)  ("Cal.  Corp. 
Dep't  Comment"),  at  1-2;  Letter  from  Arnold  L 
Jacobs.  Chairman,  Committee  on  Securities 
Regulation  of  the  Association  of  the  Bar  of  the  City 
of  New  York,  to  John  Wheeler.  Secretary.  SEC 
(November  19, 1985)  ("N.Y.C.  Bar  Ass'n  Comment"), 
at  1.  One  commentator,  however,  opposed  the 
NASD's  proposed  corporate  governance  standards 
because  the  standards  did  not  embody  the  one 
share-one  vote  principle.  See  Letter  from  Royce  O. 
Griffm,  President.  NASAA.  to  John  Wheeler. 
Secretary,  SEC  (December  13.  1985)  ("NASAA 
Comment"),  at  1-2. 

*"  See  infra  text  accompanying  notes  41-43.  One 
commentator  expressed  no  opinion  on  the  structural 
consequences  of  an  explicit  grant  of  authority  to  the 
NASD  under  the  Rule  to  adopt  corporate 
governance  standards  for  NMS  Securities.  See 
N.Y.C.  Bar  Ass'n  Comment,  supra  note  39.  at  1-2. 
Another  commentator,  however,  endorsed  the 
proposed  enabling  amendments.  See  Cal.  Corp. 
Dep't  Comment,  supra  note  39.  at  1. 

*'  See  Letter  from  James  E.  Buck.  Secretary. 
NYSE,  to  John  Wheeler.  Secretary.  SEC  (January  21. 
1986).  at  7-10;  Amex  Comment,  supra  note  36.  at  17- 
22. 

*'  See  Letter  from  Brian  Riddell.  Executive  Vice 
President.  BSE,  to  John  Wheeler.  Secretary.  SEC 
(December  19. 1985).  at  3. 

*'  NASAA  Comment,  supra  note  39.  at  4. 


IV.  Discussion 

The  Commission  adopted  the  NMS 
Securities  Rule  in  1981  in  order,  among 
other  things,  to  bring  transaction 
reporting  to  the  OTC  market.  Since  the 
designation  of  the  first  NMS  Securities 
in  1982,  however,  last  sale  reporting  has 
become  an  established  part  of  the  OTC 
market,  and  is  a  benefit  that  OTC 
issuers  have  sought  through  the 
designation  process.**  Under  the  current 
structure  of  the  Rule,  Commission 
rulemaking  is  necessary  in  order  to  take 
any  action  that  affects  which  NASDAQ 
securities  are  designated  as  NMS 
Securities.  As  the  NMS  Securities  Tier  2 
expansion  rulemaking  that  concluded  in 
December  1984  and  the  ongoing  NMS 
Securities  Corporate  Governance 
rulemaking  illustrate,  this  can  be  a 
lengthy  and  somewhat  cumbersome 
process.** 

The  comments  received  in  response  to 
the  NMS  Securities  Concept  and 
Corporate  Governance  Releases  have 
highlighted  the  need  (1)  to  ensure  the 
continued  viability  of  real-time  reporting 
in  the  OTC  market  and  (2)  to  streamline 
NMS  designation  in  general  and  provide 
the  NASD  with  flexibility  in  establishing 
additional  standards  for  those  OTC 
securities  designated  as  NMS  Securities. 
After  considering  the  comments 
regarding  how  best  to  accomplish  these 
objectives  in  a  manner  consistent  with 
the  Act,  the  Commission,  using  the 
flexibility  provided  it  by  Congress,  now 
proposes  to  amend  the  Rule  to  delete  the 
current  NMS  Tier  1  and  Tier  2  criteria 
and  to  define  as  NMS  Securities  all 
securities  for  which  transactions 
reported  are  pursuant  to  an  effective 
transaction  reporting  plan. 

In  addition,  the  Commission  is 
proposing  to  amend  its  transaction 
reporting  rule  to  require  the  NASD  to 
establish  criteria  for  determining  which 
NASDAQ  securities  are  subject  to 
transaction  reporting.  Only  those 
NASDAQ  securities  covered  by  the 
NASD  rules  and  reporting  plan  would  be 
considered  "reported". 

In  order  to  provide  an  orderly 
transition  to  NASD  designation  of  OTC 
reported  securities,  the  NASD  has  filed 
with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Act  a  proposed 
rule  change  to  amend  Schedule  D  of  the 
NASD  By-Laws  and  the  NASD  reporting 
plan.**  Under  the  NASD's  proposal, 
NASDAQ  securities  that  satisfy 
standards  equal  to  the  current  Tier  2 
NMS  eligibility  criteria  and  the  proposed 


**  See  Rule  llAa2-l  Amendments  Release,  supra 
note  20.  at  735-36. 
*'  See  supra  notes  21-29  and  accompanying  text. 
*'  See  Proposed  Reporting  Plan,  supra  note  7. 
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corporate  governance  standards  would 
be  eligible  for  transaction  reporting 
pursuant  to  issuer  election.  All  current 
OTC  issuers  whose  securities  have  been 
designated  as  NMS  Securities  under  the 
Tier  1  or  Tier  2  criteria  automatically 
could  continue  to  be  OTC  reported 
securities.*^ 

The  Commission  believes  that  the 
proposed  amendments  are  consistent 
with  the  intent  of  Congress  in  adopting 
the  1975  Amendments.  Although 
Congress  anticipated  that  NMS 
designation  criteria  would  relate  to  the 
trading  characteristics  of  securities, 
Congress  provided  the  Commission  with 
maximum  flexibility  in  developing  a 
national  market  system.  The 
Commission  has  participated  actively  in 
the  development  of  a  national  market 
system  for  eleven  years.  During  that 
period,  it  has  become  clear  that  the 
fundamental  components  of  a  national 
market  system — market  information 
systems,  trading  linkages,  and  market 
competition— clearly  benefit  the  trading 
markets  of  securities  with  widely 
varying  trading  characteristics.  For  this 
reason,  all  Amex  and  NYSE  securities 
have  been  included  in  the  consoHdated 
transaction  reporting  and  quotation 
systems.  In  addition,  essentially  all 
listed  reported  securities  which  are 
multiple  traded  have  been  included  in 
the  Intermarket  Trading  System. 
Similarly,  the  vast  majority  of  NASDAQ 
securities  qualifying  under  present  Tier 
2  standards  have  been  designated  as 
NMS  Securities  and  are  included  in  the 
NASDAQ/NMS  reporting  system.  For 
these  reasons,  securities  included  in 
NMS  quotation  and  transaction 
reporting  systems,  the  fundamental 
building  blocks  of  an  NM&  should  be 
designated  as  qualified  for  participation 
in  any  NMS  facility.** 

The  proposed  amendments  also  would 
accord  OTC  securities  currently 
designated  as  NMS  Securities  and  listed 
securities  reported  to  the  consolidated 
tape  equal  treatment  under  the  NMS 
Securities  Rule  and  the  transaction 
reporting  rule,  and  thereby  address  the 


"  These  NMS  issuen  would  have  a  grace  period 
with  which  to  comply  wilh  the  NASDs  proposed 
corpordle  governance  criteria.  Those  criteria  would 
not  become  effective  until  18  months  after  their 
adoption.  See  Proposed  Reporting  Plan,  supm  note 

*"  The  Commission  recognizes  that  securities 
which  are  traded  in  only  one  market  cannot  benefit 
from  market  linkage  facilities.  In  light  of  the 
Commission's  decision  regarding  UTP  for  OTC 
securities,  however,  any  reported  security  may  be 
traded  by  multiple  markets  in  the  future.  Given  that 
fluid  situation  and  the  Commission's  belief  that 
such  securities  would  benefit  from  inclusion  in  a 
market  linkage  system,  we  see  no  reason  to 
determine  that  those  securities  are  not  qualified  to 
trade  in  an  NMS. 


concern  expressed  by  some  ♦»  that  the 
NMS  Securities  Rule  favors  NASDAQ 
stocks  over  listed  stocks.  NMS  eligibility 
for  both  OTC  and  hsted  securities  would 
be  tied  to  the  transaction  reporting  rule. 
The  requirement!  for  an  effective 
transaction  reporting  plan  for  NASDAQ 
securities  would  parallel  those  for  listed 
securities.  The  CTA  has  determined 
based  on  a  reporting  plan  filed  with  and 
approved  by  the  Commission  which 
listed  securities  are  eligible  to  be 
reported  to  the  consolidated  tape,*°  and 
the  NASD  would  do  the  same  through 
its  proposed  amendments  to  its 
reporting  plan  that  subject  certain 
NASDAQ  securities  to  the  reporting 
requirements  of  the  plan. 

The  proposed  amendments  to  the  Rule 
and  the  transaction  reporting  rule 
furthermore  would  streamline  NMS 
designation.  The  Commission  would 
continue  to  have  an  NMS  Securities 
Rule  as  contemplated  by  the  Act**  and 
would  be  able  to  exercise  oversight  over 
which  securities  are  designated  by 
reviewing  the  eligibility  standards 
established  in  the  reporting  plans  filed 
by  the  self-regulatory  organizations, 
either  individually  or  jointly.  Because 
the  NMS  designation  criteria  would  be 
established  by  reference  to  a  reporting 
plan,  however,  the  Commission  would 
not  have  to  amend  the  Rule  each  time 
changes  in  the  designation  criteria  were 
suggested.  Consequently,  the  NASD 
could  expand  the  universe  of  NASDAQ 
securities  reported  on  a  real-time  basis 
for  filing  with  the  Commission  an 


*"  Exchange  commentators  raised  this 
competitive  question  in  the  NMS  Securities  Tier  2 
expansion  rulemaking,  see  supra  note  22,  and  the 
Commission  solicited  oomment  on  this  issue  in  the 
NMS  Securities  Concept  Relase.  See  supra  notes  24- 
25  and  accompanying  text.  The  Commission  has 
considered  rescinding  tfie  Rule  in  its  entirely.  The 
Commission  believes,  however,  that  totally 
rescinding  the  Rule  would  be  inappropriate  because 
the  term  NMS  Securities  has  become  identified  with 
those  OTC  securities  that  are  reported  on  a  real- 
lime  basis,  and  a  change  in  that  term  could  prove 
unnecessarily  confusing  to  investors.  The 
Commission  also  believes  that  this  would  be 
inappropriate  in  view  of  Section  11  A(a)(2)  of  the 
Act.  which  requires  the  Commission,  by  rule  to 
"designate  the  securities  or  classes  of  securities 
qualified  for  trading  in  Ihe  national  market  system." 
See  supra  text  accompanying  note  10  and  Rule 
11A2-1  Amendments  Release,  supra  note  20,  at  736. 

'°  The  Commission  approved  the  CTA  Plan  in 
Securities  Exchange  Act  Release  No.  10787  (May  la 
1974).  39  FR  17799.  While  cun-ently  the  transaction 
reporting  rule  requires  ftat  exchanges  file  a 
transaction  reporting  plan  for  all  listed  securities, 
the  Commission  has  approved  exceptions  for 
securities  that  do  not  meet  certain  criteria.  See 
Securities  Exchange  Ad  Release  No.  10851  (June  13, 
1974),  39  CFR  22194.  Thus.  Ihe  transaction  reporting 
plan  for  listed  securitiei  does  not  require 
transaction  reports  fortecurities  that  are  listed 
solely  on  regional  stock  exchanges  and  do  not  meet 
Amex  listing  standards. 

' '  See  Supra  note  10  and  accompanying  text.  See 
also  supra  note  49.        , 


amendment  to  the  NASDAQ  reporting 
plan.  At  the  same  time,  the  Commission 
would  retain  atithori^  to  disapprove 
any  proposal  that  would  impose  criteria 
that  either  inappropriately  restrict  or 
expand  those  securities  eligible  for  last 
sale  reporting  and.  consquently.  NMS 
designation.'* 

By  removing  from  the  Commission's 
rules  the  current  NMS  designation 
criteria,  the  proposed  amendments 
provide  the  NASD  with  flexibility  to 
initiate  proposed  standards  for  and 
encourage  the  development  of  OTC 
trade  reporting  with  the  Commission 
retaining  ultimate  control  over  the 
standards  through  its  approval  and 
amending  authority  with  respect  to  self- 
regulatory  organizations'  rules  and 
transaction  reporting  plans.  The 
proposed  amendments  also  allow  the 
NASD  to  propose  last  sale  reporting 
eligibility  standards  that  do  not 
incorporate  the  current  Tier  1  NMS 
mandatory  designation  criteria.  Indeed, 
the  NASD  proposes  to  do  just  that.  If 
approved,  this  would  mean  that,  for  the 
first  time,  issuers  whose  securities  had 
been  mandatorily  designated  under  Tier 
1  would  be  able  to  elect  to  opt  out  of 
transaction  reporting. 

The  Commission  preliminarily 
believes  that  granting  Tier  1  issuers  that 
option  would  not  be  inappropriate. 
Mandatory  designation  of  the  most 
actively  traded  OTC  securities  was 
necessary  when  the  I^S  Securities 
Rule  was  first  adopted  in  order  to 
ensure  that  the  most  actively  traded 
NASDAQ  securities  would  be  included 
in  a  transaction  reporting  system.  The 
Commission  determined  that  this  was 
appropriate  because  of  the  clear 
benefits  to  public  investors  and  market 
efficiency  resulting  from  each  reporting. 
The  Commission  also  recognized  the 
potential  that  issuers  of  Tier  1  securities 
might  not  voluntarily  request 
designation,  because  of  concerns  raised 
at  that  time  by  some  market  participants 
that  last  sale  reporting  would  adversely 
affect  market  liquidity  in  those 
securities.*' 

In  the  four  years  since  the  first  OTC 
securities  were  designated  as  NMS 
Securities,  however,  it  has  become 
generally  accepted  that  OTC  trade 
reporting  provides  investors  with 
improved  information  on  executions, 
enhances  market  efficiency  and 
liquidity,  and  increases  the  public 
exposure  of  market  information 
concerning  NMS  issuers.**  Because 


"  See  sections  19(b)(Z)  and  19(c)  of  the  Act.  and 
Rules  19b-«.  and  llA3-2(bM2)  under  the  Act. 

"  See  Rule  llAa2-l  Adoption  Release  suprv  note 
1,  at  13995-98. 

*■*  See  supra  note  44  and  aecompaying  text. 
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trade  reporting  has  been  both  widely 
accepted  by  and  proven  beneflcial  to 
investors  and  the  OTC  market,  the 
Commission  believes  that,  even  without 
specific  designation  criteria  in  the  Rule, 
transaction  reporting  will  continue  to 
spread  in  the  OTC  market.  The 
Commission  believes,  therefore,  that 
there  is  no  longer  any  need  to  mandate 
trade  reporting  for  Tier  1  OTC 
securities.** 

For  the  foregoing  reasons,  the 
Commission  preliminarily  believes  that 
the  proposed  amendments  to  the  Rule 
and  the  transaction  reporting  rule  would 
continue  OTC  transaction  reporting,  and 
make  NMS  designation  more  flexible. 
Nonetheless,  the  Commission  solicits 
comments  on  whether  the  proposed 
amendments  fulfdl  these  objectives,  and 
whether  there  would  be  a  better  method 
by  which  to  do  the  same  in  a  manner 
consistent  with  the  Act.*^  In  addition, 
the  Commission  solicits  comment  on  the 
possible  costs  and  benefits  of  the 
proposed  amendments,  and  of  any 
suggested  alternatives.  The  Commission 
preliminarily  believes  that  the  costs 
entailed  by  the  Commission's  proposal 
are  nominal  because  last  sale  reporting 
requirements  would  not  be  increased  or 
extended  to  a  greater  number  of 
securities,  while  the  benefits  include 
significant  reductions  in  legal  and 
regulatory  burdens  to  SROs  and  the 
Commission. 

IV.  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  pursuant  to  the  Regulatory 
Flexibility  Act  ("RFA")  *^  regarding  the 
proposed  amendments  to  the  Rule  and 
the  transaction  reporting  rule.  The  IRFA 
states  that  the  proposed  amendments 
would  designate  all  reported  securities 
as  NMS  securities.  The  IRFA  also  notes 
that  the  NASD  concurrently  has 
proposed  to  incorporate  into  the  NASD's 


"  Although  the  NASD's  proposal,  if  approved, 
would  allow  issuers  to  opt  out  of  last  sale  reporting, 
it  also  would,  at  least  initially,  ensure  (hat  all  those 
OTC  securities  that  currently  are  designated  as 
NMS  Securities,  including  current  Tier  1  securities, 
could  continue  to  be  reported  on  a  real-time  basis. 
By  considering  the  NASD's  proposed  reporting  plan 
at  the  same  time  as  the  proposed  amendments  to 
the  Rule  and  the  transaction  reporting  rule,  the 
Commission  is  ensuring  that  O'TC  transaction 
reporting  would  not  be  interrupted  if  the  proposed 
amendments  changing  the  NMS  designation 
structure  were  adopted. 

"  Because  all  reported  securities,  and  not  just 
OTC  securities,  would  be  designated  as  NMS 
Securities  pursuant  to  these  proposals,  the 
Commission  also  is  proposing  amendments  to 
exemptions  contained  in  Rules  llAcl-1.  lOa-1.  and 
31-1  under  the  Act  where  the  term  "National 
Market  System  Security"  is  used  to  specify  an  OTC 
reported  security. 

»'5US.C.604. 


rules  and  reporting  plan  the  existing 
NMS  designation  criteria  as  well  as 
certain  corporate  governance 
requirements.  The  IRFA  states  that  the 
proposed  amendments  should  ensure 
the  continued  viability  of  real/time 
reporting  in  the  OTC  market  and 
streamline  the  NMS  designation 
process.  The  IRFA  also  notes  that,  at  the 
same  time,  the  proposed  amendments 
would  not  make  any  additional 
securities  subject  to  transaction 
reporting.  The  IRFA  notes,  however,  that 
the  proposed  amendments  indirectly 
could  impose  certain  costs  on  small 
issuers  and  broker-dealers,  but  that 
these  costs  would  be  minimized. 
Nonetheless,  the  IRFA  solicits 
comments  on  any  possible  costs  the 
proposed  amendments  might  have  on 
small  entities,  and  on  possible 
alternatives  to  the  proposed 
amendments. 

A  copy  of  the  IRFA  may  be  obtained 
by  contracting  Andrew  E.  Feldman,  (202) 
272-2414.  Division  of  Market 
Regulations,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

V.  Statutory  Basis  and  Text  of  the 
Amendments 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Sections 
llA(a),  llA(c),  10(a).  31  and  23(a) 
thereof.  15  U.S.C.  78k-l(a).  78k-3(a),  78j, 
78ee.  and  78w(a).  the  Commission 
proposes  to  amend  §§  240.11  Aa2-1. 
240.1lAa3-l,  240.11Acl-l.  240.10a-l. 
and  240.31-1  in  Chapter  II  of  Tide  17  of 
the  Code  of  Federal  Regulations. 

Text  of  Proposed  Amendments  to  Rules 
llAa2-l,  llAa3-l,  llAcl-1,  lOa-1,  and 
31-1 

Note. — Arrows  indicate  text  proposed  to  be 
added.  Brackets  indicate  text  proposed  to  be 
deleted. 

Chapter  II.  Title  17  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Sec.  23,  48  Stat.  901,  as  amended 
(15  U.S.C.  78w). 

***** 

Sections  240.11Aa2-l  and  240.11Aa3-l  also 
issued  under  Sees.  2,  3,  6,  9, 10, 15. 17.  and  23. 
Pub.  L.  78-291,  48  Stat.  881.  882,  885,  889,  891, 
895,  897,  and  901,  as  amended  by  sees.  2,  3.  4. 


11,  14.  and  18,  Pub.  L.  94-29.  89  Stat.  97.  104, 
121. 137,  and  155  (15  U.S.C.  78b.  78c.  78f.  78i. 
78j.  780.  78q,  and  78w);  sec.  15A.  as  added  by 
see.  1.  Pub.  L  75-719.  52  Slat.  1070.  as 
amended  by  see.  12.  Pub.  L.  94-29.  89  Slat  127 
(15  U.S.C.  780-3):  sec.  llA.  as  added  by  sec. 
7,  Pub.  L  94-29,  89  Stat,  111  (15  U.S.C.  781^-1). 
***** 

Section  240.11Aal-l  also  issued  under 
Sees.  2,  3,  6,  9, 10. 15, 17,  and  23.  Pub.  L.  7ft- 
291,  48  Stat.  881.  882.  885.  889.  891.  895.  897, 
and  901,  as  amended  by  sees.  2.  3.  4, 11, 14, 
and  18,  Pub.  L  94-29,  88  Stat.  97. 104. 121. 137, 
and  155  (15  U,S.C.  78b.  78c.  78f,  781,  78j,  78o. 
78q,  and  78w);  as  amended  by  Pub.  L,  94-29 
June  4, 1975:  See.  1,  Pub.  L  75-719,  52  Slat. 
1070,  as  amended  by  see.  12,  Pub.  L.  94-29.  89 
Stat  127-131  (15  U.S.C.  78o-3.  as  amended  by 
Pub.  L.  No.  94-29  (June  4. 1975):  sec.  7.  Pub.  ll. 
No.  94-29,  89  Stat.  Ill  (15  U.S.C.  /Sk-l). 
***** 

Section  240.10a-l  also  issued  under  Sees.  2, 
3,  6,  9, 10. 15, 17,  and  23.  Pub.  L.  78-291.  48 
Stat.  881.  882.  885,  889,  891,  895,  897,  and  901, 
as  amended  by  sees.  2,  3,  4, 11, 14,  and  18, 
Pub.  L  94-29,  B9  Stat.  97. 104, 121, 137,  and 
155  (15  U.S.C.  78b,  78c,  78f,  78i,  78j,  78o,  78q, 
and  78w);  sec,  15A,  as  added  by  sec.  1.  Pub, 
L.  75-719.  52  Stat.  1070,  as  amended  bv  sec. 

12,  Pub.  L  No.  94-29.  89  Stat  127. 15  U'S.C. 
780-3):  sec.  IIA.  as  added  bv  sec.  7.  Pub.  L. 
No.  94-29.  89  Stat.  Ill  (15  U.S.C.  78k-l). 
***** 

Section  240.31-1  also  issued  under  Sees.  2. 
3.  23,  and  31,  Pub.,  L.  78-291,  48  Stat.  881.  882, 
901,  and  904,  as  amended  by  sees.  2.  3. 18, 
and  22,  89  Stat.  97. 155,  and  162  (15  U.S.C. 
78b,  78c.  78w,  and  78ee, 

2.  Section  240.1lAa2-l  is  revised  as 
follows: 

§  240.1 1Aa2-1    OetignatkNi  of  national 
market  system  securities. 

^The  term  "national  market  system 
security"  shall  mean  any  security  or 
class  of  securities  for  which  transaction 
reports  are  collected,  processed,  and 
made  available  pursuant  to  an  effective 
transaction  reporting  plan  approved  by 
the  Commission  pursuant  to 
§  240.1lAa3-l  (Rule  llAa3-l  under  the 
Act).* 

3.  Section  240.11Aa3-l  is  amended  by 
revising  paragraphs  (a)(4).  (a)(5),  (a)(6). 
and  (b)(1),  redesignating  (b)(2)  (i) 
through  (vii)  as  (b)(2)  (ii)  through  (viii). 
adding  a  new  (b)(2)(i),  and  revising 
newly  redesignated  (b)(2)(ii)  as  follows: 

S240.11Aa3-1    Disseinination  of 
transaction  reports  and  last  sale  data  with 
respect  to  transactions  in  reported 
securities. 

(a)  *  *  • 

***** 

(4)  The  term  "reported  security"  shall 
mean  any  listed  equity  security  or 
^NASDAQ*  [national  market  system] 
security  for  which  [a]  transaction^ 
reports  are  required  to  be  reported  on  a 
real-time  basis  pursuant  to  a 
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transaction!  reporting  plan  (with  respect 
to  transactions  in  sudi  security  is 
required 

(5)  The  term  "listed  equity  security" 
shall  mean  any  equity  security  listed 
and  registered,  or  admitted  to  unlisted 
trading  privileges,  on  a  national 
securities  exchange  ("exchange")^, 
except  for  a  NASDAQ  Security^ that  is 
not  a  national  market  system  security]. 

♦(6)  The  term  "NASDAQ  security" 
shall  mean  any  registered  equity 
security  for  which  quotation  information 
is  disseminated  in  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  system 
("NASDAQ") 

(i)  Which  is  not  listed  or  admitted  to 
unlisted  trading  privileges  on  an 
exchange;  or 

(ii)  Which  is  listed  or  admitted  to 
unlisted  trading  privileges  on  an 
exchange  provided  that: 

(A)  No  rule,  stated  policy  or  practice 
of  such  exchange  shall  prohibit, 
condition,  or  otherwise  limit,  directly  or 
indirectly,  the  ability  of  any  member  to 
effect  any  transaction  in  such  security 
otherwise  than  on  such  exchange,  and 

(B)  Such  exchange  shall  permit 
NASDAQ  market  makers  telephone 
access  to  exchange  trade  facilities  with 
respect  to  transactions  in  NMS 
Securities  to  the  same  extent  that 
exchange  market  makers  are  permitted 
access  to  NASDAQ  market  makers,  and 

(C)  Transaction  reports  in  such 
security  are  not  collected,  processed, 
and  made  available  pursuant  to  the  plan 
submitted  to  the  Securities  and 
Exchange  Commission  pursuant  to  Rule 
17a-15  (subsequently  amended  and 
redesignated  as  Rule  llAa3-l)  under  the 
Securities  Exchange  Act  of  1934,  as 


amended  ("the  CTA  Plan"),  which  plan 

was  declared  effective  as  of  May  17 

1974.1 

•         *         *         *         . 

(b)(1)  ^very  exchange  shall,  with 
respect  to  transactions  in  listed  equity 
and  NASDAQ  securities  executed 
through  its  facilities,  and  every 
association  shall,  with  respect  to 
transactions  in  listed  equity  and 
NASDAQ  securities  executed  by  its 
members  otherwise  than  on  an 
exchange,  file  a  transaction  reporting 
plan.^ 

(2)  *  *  * 

(i)  The  listed  equity  and  NASDAQ 
securities  or  classes  of  such  securities 
for  which  transaction  reports  shall  be 
required  by  the  plan;|  (ij  ^(ii)!  Reporting 
requirements  with  respect  to 
transactions  in  listed  equity  securities  or 
I  NASDAQ!  [national  market  system] 
securities,  for  any  borker  or  dealer 
subject  to  the  plan; 

4.  §  240.1lAcl-l  is  amended  by 
revising  paragraphs  (a)(16)  and  (a)(18), 
removing  paragraph  (a)(19),  and 
redesignating  paragraphs  (a)(20]  and 
(a)(21)  as  paragraphs  (a)(19)  and  (a)(20) 
as  follows: 

§  240.1  IAcl-1    Dissemination  of 
quotations  for  reported  securities. 

(a)  *  *  * 

(16)  The  term  "consolidated  system 
"shall  mean  the  consolidated 
transaction  reporting  system  submitted 
to  the  Securities  and  Exchange 
Commission  pursuant  to  Rule  17a-15 
(subsequently  amended  and 
redesignated  as  Rule  llAa3-l)  under  the 
Securities  Exchange  Act  of  1934,  as 
amended,  which  plan  was  declared 


effective  as  of  May  17, 1974^ 
(contemplated  by  S  2«0.11Aa3-l  (Rule 
llAa3-l  under  the  Act)]. 

»        •        *        *        * 

(18)  The  term  "Rule  19c-3  security" 
shall  mean  any  (excimnge-traded] 
security! listed  on  at  least  one 
exchangefwhich  is  not  a  "covered 
security"  as  that  term  is  d^ned  in 
§  240.19-C-3  (Rule  19c-3  under  the  Act). 

5.  Section  240.10a-l  is  amended  by 
revising  paragraph  (a)(l)(ii)  as  follows: 

§240.10a-1    Short  satas. 

(a)(l)(i)  *  *  • 

(ii)  The  provisions  of  paragraph 
(a){l)(i)  of  this  section  shall  not  appy  to 
transactions  by  any  person 
in!NASDAQ!(National  Market  System] 
securities  as  deflned  in!§  240.11Aa3-l 
(Rule  llAa3-l!  (§  24ailAa2-l  (Rule 
11A2-1  under  the  Act), 

6.  Section  240.31-1  is  amended  by 
revising  paragraph  (f)  as  follows: 

§240.31-1    SecurfttM  tranaactfoiw  exempt 
from  transaction  fee*. 
*        *        *        •        « 

(f)  Transactions 
in!NASDAQ!(National  Market  System] 
securities  as  defined  ii4i  240.11Aa3-l 
(Rule  llAa3-l!  (§  240.11A2-1  (Rule 
llAa2-l]  under  the  Act).  The  terms  and 
provisions  of  this  paragraph  shall 
remain  effective  until  May  6, 1988. 
By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
NQveinl)er  17, 1986. 
[FR  Doc.  86-26672  Rled  11-25-86:  8:45  am| 
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DEPARTMEMT  OF  AGRICULTURE 

Foraas  Under  Aewew  1^  Office  of 
Management  and  Budget 

November  21, 198B. 

The  Department  of  Agncnlture  has 
sabraitted  to  OMB  for  review  the 

following  proposals  for  the  collection  of 
information  under  the  provisioiM  of  the 
Paperwork  Reduction  Act  (44  U.SXI 
Chapter  35)  since  the  last  list  was 
{n^>lisbed.  This  list  is  grouped  into  new 
proposals,  revi^osu,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  iaformation: 

(1)  Agency  proposing  the  information 
collection;  (2)  Titie  of  the  information 
collection;  (3)  Form  nnmbe^ts),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  wiH 
be  required  or  asked  to  report;  (8)  An 
estimate  of  the  number  of  responses;  {7) 
An  e^mate  of  the  total  number  of  hours 
needla  to  provide  the  information;  ^8) 
An  indication  of  whether  section  3504(h3 
of  pub.  L  «&-511  apjrfies;  (9)  Name  and 
telephone  number  <k  the  agency  contact 
person. 

Questions  about  the  items  hi  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  fomra  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  OfRoer, 
USDA,  <MRM,  Room  ■•04-W  Admin. 
Bldg.,  Washington,  DC  20250  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  lo:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  Attn:  Desk 
Officer  for  USDA. 

If  you  cinticipate  commentiog  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 


Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Foreign  Agricultural  Service 
Licenses  for  Importation/Transfer  of 

Sugar  to  be  Re-Exported  in 
Sugar'Containing  Products 
Recordkeeping;  On  oocasion 
Busmesses  or  other  for-profit  Small 
businesses  or  oi;ganizations;  345 
responses;  575  hours;  not  applicable 
under  350^) 
Carol  Brick-Turin  (2Q2J  447-2916 
■  Food  and  Nutrition  Service 
Sbdters  ior  Battered  Women  and 

ChildreD— Fart  273 
Reoonfkeeping;  On  occasion 
Individuals  or  households,  State  or 
local  governments;  Federal  agencies 
or  employees;  137  responses;  106 
hours;  not  applicable  under  3504{b] 
Mildred  Kriegei  (703)  756-3429 

•  Rural  ElectriCicatian  Administration 
Certificatian  of  Authodtf 
REA-675 

On  occasion 

Small  businesses  or  organizations:  450 

responses;  45  hours;  not  applicable 

under  3504(h) 
Bert  Huntington  {202.)  382-1968 

ReiBstMenent 

•  Economic  Research  Service 
Cotton  Distribution  Survey 
Once  in  5  to  6  years 
BusiaeasesE  or  other  for-pn^t  387 

respooaes;  194  hours;  not  applicable 
under  3SIM(h) 
Edward  R  Glade,  Jr.  (202)  786-1840 

•  Food  and  Nutrition  Service 
Federal-State  Special  Supfilemental 

Food  Prctgram  Agreement 
FNS^339 
AnmHllir 
State  or  local  governments;  87 

responses:  44  hours;  not  applicable 

under  35(M(h) 
Laurie  Hickerson  (703)  756-3710 

t— e  A.  Bewait, 

Departmental  Clearance  Officer. 

[FR  Doc.  1J6-26671  Filed  11-25-86;  8:45  am] 
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Forest  Service 

KPARTMENT  OF  THE  MTBMOR 
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Interagency  Grizuly  Sear  Conniittee: 
Interagenqr  fiiiirtglincg  on 
Managemeat  of  Grizzly  Bear 

AGENCIES:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  Fish  and  Wildlife 
Service,  National  Park  Service,  USDl. 
ACTION:  Notice  of  the  Interagency 
Grizzly  Bear  Guidelines  as  approved  by 
the  Interagency  Grizzly  Bear  Committee. 

SUMMMRV:  Based  on  comments  received 
in  response  to  the  May  28, 1985  (50  FR 
21696)  request  for  public  comments,  the 
above-named  Federal  agencies,  as 
members  of,  and  representing  the 
Interagency  Grirzly  Bear  Committee 
(IGBC),  announce  the  adoption  of  the 
final  Interagency  Guidelines  on 
Management  of  Grizzly  Bear.  The 
Guidelines,  which  affect  the 
management  of  grizzly  bears  in  Idaho, 
Montana,  Washin^on,  and  Wyoming, 
will  be  integrated  into  each  agency's 
directive  system  and  implemented 
through  each  agency's  land  and  resource 
management  activities. 

EFFECnvE  date:  November  26. 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorraine  Mmtzmyer,  Regional  Director, 

National  Park  Service,  USDI,  P.O.  Box 

25287,  Denver,  Colorado  80225,  (303) 

234-2500 
Galen  Buteibaugh,  Regional  Direclor, 

Fish  and  Wildlife  Service,  USDl,  P.O. 

Box  K486.  Denver  Federal  Center, 

Denver,  Colorado  80225,  (303)  234- 

2209 
)ames  C.  Oveibay.  Regional  Forester, 

Forest  Service.  USDA,  P-O.  Box  7669. 

Missoula,  Montana  59807,  (406)  329- 

3316 
Dean  Stepanek.  State  Director,  Bureau 

of  Land  Management,  P.O.  Box  30157^ 

Billings.  Montana  59107 

SUPPlXHENTAJty  INFORMATION: 

History  of  flie  Gtndennes 

In  1983,  the  Secretaries  of  Agricultare 
and  the  Interior  eslahlished  an 
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Interagency  Grizzly  Bear  Committee  to 
provide  a  consistent  and  coordinated 
approach  toward  achieving  grizzly  bear 
recovery,  as  mandated  by  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1536, 153&- 
1540).  Committee  members  include 
representatives  from  the  Forest  Service, 
National  Park  Service,  Bureau  of  Land 
Management,  Fish  and  Wildlife  Service, 
and  the  Fish  and  Wildlife  agencies  of 
the  States  of  Idaho,  Montana,  Wyoming, 
and  Washington. 

In  1979,  several  of  the  agencies 
participated  in  developing  Guidelines 
for  Management  Involving  Grizzly  Bears 
in  the  Greater  Yellowstone  Area 
("Guidelines").  Since  then,  the 
Guidelines  have  undergone  several 
revisions  as  agencies  developed  first- 
hand experience  in  implementing  them. 
They  were  submitted  to  the  Fish  and 
Wildlife  Service  in  May  1979.  for  formal 
consultation,  in  accordance  with  the 
Endangered  Species  Act.  The  biological 
opinion  of  the  Fish  and  Wildlife  Service 
concluded  that  implementation  of  the 
Guidelines  will  promote  the 
conservation  of  the  grizzly  bear. 

Overview  of  Guidelines 

The  Guidelines  identify  and  describe 
five  Grizzly  Bear  Management 
Situations  and  contain  specific 
guidelines  for  managing  grizzly  bears 
and  other  resources  in  these  areas.  Each 
Management  Situation  has  a  description 
of  the  grizzly  bear  population  and 
habitat  conditions,  followed  by  general 
management  direction  applicable  to 
lands  containing  those  conditions. 
Appendix  A  to  this  notice  provides  the 
text  of  each  of  the  Grizzly  Bear 
Management  Situations  contained  in  the 
Guidelines. 

The  full  text  of  the  Guidelines  also 
includes  resource  management 
guidelines  for  coordinating  management 
of  wildlife,  timber,  fire,  range, 
recreation,  mineral,  watershed,  and 
special  uses  in  relation  to  grizzly  bears. 
The  resource  guidelines  differ  somewhat 
for  each  Management  Situation, 
according  to  the  bear  population,  habitat 
conditions,  and  associated  management 
direction  emphasis.  Guidance  consists 
of  ways  to  maintain  and  improve 
habitat,  ways  to  minimize  the  potential 
for  grizzly-human  conflict,  and 
recommendations  to  resolve  grizzly- 
human  conflicts. 

The  document  also  contains  several 
appendices  useful  to  resource  managers. 
The  appendices  deal  with  interagency 
responsibilities,  methods  for  dealing 
with  nuisance  grizzly  bears,  methods  of 
evaluating  grizzly  bear  habitat  quality 
and  of  estimating  consequences  of 
proposed  management  activities,  the 
Biological  Opinion  rendered  by  the  Fish 


and  Wildlife  Service  on  use  of  the 
Guidelines,  and  the  agreement 
establishing  the  Interagency  Grizzly 
Bear  Committee. 

Summary  of  the  Review,  Proposals. 
Comments,  and  Responses 

The  Interagency  Grizzly  Bear 
Committee  (IGBC)  published  the  text  of 
the  Management  Situations  and 
proposed  chariges,  and  issued  a  request 
for  public  comments  on  May  28. 1985  (50 
FR  21696)  and  then  held  19  public 
meetings  on  the  Guidelines  in  Idaho, 
Montana,  Washington,  Wyoming. 

In  addition  to  the  public  comments 
received  at  the  meetings,  the  IGBC 
received  one  hundred  twenty-five  (125) 
written  comments.  An  interagency  team 
reviewed  a  content  analysis  of  the 
comments  and  modified  the  proposed 
changes.  The  team  also  added  an  item 
on  preventive  control  of  known 
nuisance  grizzly  bears.  These  proposals 
were  then  circulated  to  all  line  officers 
who  held  the  public  meetings.  Based  on 
comments,  one  further  change  was  made 
in  definition  and  direction  for 
Management  Situation  2. 

Proposal:  Broaden  the  Scope  and 
Application  of  Guidelines.  The 
Guidelines  originally  were  developed  for 
application  in  the  Greater  Yellowstone 
Area.  The  Committee  proposed  changing 
the  name  from  "Guidelines  for 
Management  Involving  Grizzly  Bears  in 
the  Greater  Yellowstone  Area"  to 
"Interagency  Grizzly  Bear  Guidelines". 
Further,  the  Committee  proposed  formal 
application  of  the  Guidelines  on 
National  Forest  System,  National  Park 
System,  and  Bureau  of  Land 
Management  lands  throughout  occupied 
grizzly  bear  ecosystems  in  the  States  of 
Idaho,  Montana,  Washington,  and 
Wyoming  per  the  Grizzly  Bear  Recovery 
Plan. 

Comments:  Several  respondents 
supported  this  proposal;  others 
commented  that  the  different  grizzly 
bear  ecosystems  need  guidelines 
tailored  to  the  specific  region. 

Committee  Response:  The  IGBC 
believes  the  Guidelines  provide  sound 
principles  and  general  practices  that  are 
suitable  for  the  various  grizzly  bear 
ecosystems  and  allow  for  appropriate 
consistency  across  those  ecosystems. 
The  IGBC  adopted  the  proposal,  with 
one  change  in  the  recreation 
management  guidelines  under 
Management  Situation  1. 

This  change  provides  the  flexibility  to 
tailor  the  strictness  of  sanitation 
standards  to  local  conditions.  Thus, 
mandatory  standards  can  be  applied  in 
areas  where  conflicts  with  people  have 
been  documented,  or  where  grizzly  bear 
populations  are  relatively  small  and 
survivorship  of  individual  bears  is 


considered  crucial  for  recovery  of  the 
species.  Mandatory  sanitation  standards 
may  not  be  needed  in  areas  with  a  low 
likelihood  of  conflicts,  or  where  grizzly 
populations  are  lai^er  and  individual 
survival  is  less  crucial  for  recovery. 

Proposal:  Create  a  Sixth  Management 
Situation  Designation.  The  Committee 
proposed  to  add  a  new  section. 
Management  Situation  2A.  to  provide 
guidance  for  interim  management  of 
lands  where  additional  biological  data 
is  needed  to  classify  an  area  as 
Management  Situation  1  (necessary  for 
recovery)  or  Management  Situation  2 
(unnecessary  for  recovery).  The 
proposed  section  was  designed  to  deal 
with  the  fact  that  none  of  the  five 
Management  Situations  in  the  original 
guidance  provided  guidelines  for  areas 
where  additional  information  is  needed 
to  fully  determine  whether  habitat 
resources  are  necessary  for  recovery.  In 
cases  of  such  uncertainty,  there  is  a  risk 
that  certain  land  uses  could  impinge  on 
recovery. 

Comments:  The  proposal  to  add 
Management  Situation  2A  received 
considerable  comment.  Reasons  for 
support  centered  on  the  need  for  interim 
guidance  for  lands  where  biological 
information  is  insufficient.  Reasons  for 
opposition  included  mistrust  of  such 
stratifications  and  concern  about 
continued  ambiguity  and  management 
uncertainty.  Also,  aome  respondents 
expressed  a  preference  for  a 
conservative  management  approach, 
whereby  habitat  of  uncertain  value  for 
grizzly  bear  recovery  would  be 
protected  until  such  time  that  it  could  be 
classified  as  either  Management 
Situation  1  or  Management  Situation  2. 

Committee  Response:  The  IGBC 
believes  the  Guidelines  and  the 
attendant  Management  Situations 
represent  a  comprehensive  and 
integrated  approach  to  the  goal  of 
grizzly  bear  conservation. 

Although  the  context  and  direction  for 
management  varies  legitimately  across 
Management  Situations,  it  is  the  overall 
integration  of  management  actions  and 
human  activities  in  Management 
Situations  1.  2,  3,  and  4  that  has  direct  or 
indirect  relationships  to  the 
conservation  and  recovery  of  the  grizzly. 
Based  on  the  comments  received,  the 
Committee  believes  that  a  revision  in 
Management  Situation  2.  rather  than  a 
separate  description,  is  the  best  way  to 
reflect  this  variable  but  integrated 
management  approach  to  species 
recovery  and  to  reduce  the  risks 
involved  in  cases  of  uncertainty. 

The  Committee  made  three 
substantive  changes  in  Management 
Situation  2.  Initially,  Management 
Situation  2  described  areas  where 
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grTZ«:H»  occw  bnt  which  lack  distinct 
population  centera.  and  are  comidered 
iirmeceuary  Cor  sorvtval  and  reoovciy 

of  the  spedes.  As  revised.  Management 
Situation  2  now  also  indade*  areas 
where  die  necessttjr  of  die  habitat 
resources  for  recovery  ha*  not  ye*  been 
detenmned. 

Another  chaqge  in  Manageoient 
Situation  2  coocenu  (lie  effect  of  ouLJor 
Federal  actioas  or  piogFam*.  The 
original  description  of  Managemeat 
Sitnatioa  2  indicated  major  Federal 
activities  or  programs  might  affect  the 
conservation  of  the  grizzly  bear  by 
contributing  to  huBaan-caused  bear 
mortalities.  The  revision  adds  a 
statement  recognizing  that  major 
Federal  activities  or  programs  also 
might  affect  bear  conservation  by  long- 
term  displacement  where  the  zone  of 
influence  could  affect  habitat  use  in 
areas  classified  as  Management 
Situation  1. 

The  third  change  in  Management 
Situation  Z  addresses  management 
diiection  for  areas  where  there  is 
uncertainty  about  importance  of  the 
habitat  nesource  for  recovery.  In  such 
cases,  when  grizzly  population  and/or 
habitat  ase  and  other  land  uses  are 
mutually  exclusive,  other  land  uses  may 
prevail  provided  they  do  not  cause 
irretrievable  or  irreversible  resource 
commitments  which  preclude  the 
possibility  of  future  classification  to 
Management  Situation  1  (necessary  for 
recovery).  This  change  reduces  the  level 
of  risk  to  recovery  that  exists  when 
there  is  uocertainty  about  the 
importance  ol  an  area  to  meeting 
recovery  goals. 

Proposal:  Allow  Modification  of 
Guidelines  an  Administrative  Units.  The 
original  guidelines  were  written  to 
address  occupied  grizzly  bear  habitat 
throughout  the  Greater  Yellowstone 
Area.  The  proposal  was  to  allow 
modification  of  the  resource 
management  guidelines  on  a  given 
administrative  unit  of  the  Forest  Service, 
National  Park  Service,  or  Bureau  of 
Land  Management  to  address  more 
specifically  the  resource  situation  on  a 
given  unit. 

Comments:  Nearly  all  respondents  on 
this  subfect  snpported  the  need  for 
flexibility  bat  differed  regarding  the 
appropriate  management  level.  Most 
respondents  indicated  that:  (a) 
Modification  of  the  resource 
management  guidelines  should  be  an 
interagency  decinon  at  an  ecosystem 
level  (i«.,  Eoosyrtem  Management 
SuboommitteeJ,  and  [b)  refinement  of 
vegetatioa  prescriptions  would  best  be 
handled  by  a  local  administrative  unit 
(i.e.,  National  Forest]. 


Cirmmittee  ResponsKTin  IGBC 
concDTS  Willi  the  sentiment  expressed  in 
the  public  comments  and  modifed  the 
proposal  to  provide  appropriate 
Qexihiiity.  An  Interag^acy  Ecosystem 
Mana^eaaeot  SabooaiaHttee  auy 
recommend  diaa^es  (as  aeoenary]  in 
the  reaowioe  managenent  guideiines  for 
approval  by  the  fatcragency  Grizzly 
Bear  Committee.  Administrative  mats 
within  the  National  Forest  Park  Service, 
or  Bureau  of  tanit  Management  may 
modify  the  Guidelines  only  to  develop 
more  precise  vegetation  prescriptions 
which  support  the  direction  and 
objectives  for  a  Management  Situation. 

RespoBse  to  Other  Concerns  af 
Respondents 

Other  Concerns:  Several  respondents 
expressed  concern  that  ihe  Guidelines 
lacked  an  administrative  mechanism  for 
preventing  problem  grizzly-human 
conflicts,  particularly  where  public  land 
classified  as  Management  Situation  1 
adjoins  private  lands.  Suggestions  for 
proactive  management  ranged  from  a 
"buffer  zone"  concept  to  guidelines  for 
intercepting  a  specific  bear(s). 

Committee  Response:  The  IGBC 
believes  ^at  responsiveness  to  this 
valid  concern  is  vital  to  successful 
conservatian  of  the  species.  First  it 
should  be  noted  that  the  present 
Guidelines  state  that  grizzly  habitat 
enhancement  will  not  be  done  in  close 
proximity  to  private  property  or  other 
areas  which  could  brii\g  grizzlies  in 
contact  with  humane.  Nevertheless,  the 
lands  of  ooncem  may  be  important 
seastmal  range  for  grizzhe*,  and  bears 
may  be  there  using  existing  habitat 
components  without  causing  trouble. 
Hence,  creation  of  a  "buffer  zone"  does 
not  appropriately  address  the  concern  of 
adjacent  private  landowners. 

Tlie  IGBC  recognizes  that  certain 
grizzlies  have  known  behavior  patterns, 
which,  when  combined  with  location, 
time,  and  other  factors,  indicate  that  an 
incident  is  highly  probable.  To  provide 
guidance  for  these  situations  which 
require  the  safe  removal  of  target  bears, 
the  Committee  has  added  a  section 
entitled  Preventive  Action  (included  as 
Appendix  B  in  this  notice)  to  the 
Guidelines.  This  guidance  provides  the 
involved  agencies  tvith  an  appropriate 
mechanism  for  proactive  management  of 
probable  conflict  situations.  Such  action 
could  be  implemented  regardless  of  the 
Management  Situation  involved.  Human 
activities  must  be  in  compliance  with 
applicable  guidelines  to  minimize 
potential  for  grizzly-human  conflicts  for 
that  Management  Sitnation. 

For  copies  of  the  full  text  of  the 
Interagency  Grizzly  Bear  Goidelines. 
contact  James  C.  Overbay,  Regional 


Forester,  UTOA  Forest  Semee,  P.O.  Bok 
7669.  Missoula,  Montana  S9BS7 1406- 
329-331S). 

For  dK  Forest  Serrioe 

Dated:  fiavarher  S,  19m. 
Jt.  Max  Ptfterson. 
Chief. 

For  the  Bureau  of  Land  MammgtmmmIL 

Dated:  November  M,  MBB. 
Riibert  F.  Budar4 
Diivclor. 

For  the  Fish  and  Wildlife  Semce: 

Dated:  November  17, 1986. 
Fraok  nmiVU 
Director. 

For  rtie  National  Park  Service: 

Dated  November  1&  19B&. 
William  I>ein  MoM.  K, 
Director. 

Ajipendlx  A— Text  of  Man^gwneiit  gi*"-*'r-T 

The  five  liamagemeot  Sttsatiaa*  and 
related  mosagenenl  direcboa  mbidk  the 
specific  gnideline*  addreac  are  at  follows: 

Management  Situation  1 

Population  and  habitat  caoditum^  Tke 
area  contams  grizEiy  pnpMtalinn  oenters 
(areas  key  to  tks  aarvival  of  giintiet  wfae<« 
seasonal  or  year-kng  giiz^  activ^,  voder 
natiual.  free-rangkig  coaditiBns  it  coaunoB) 
and  iiatxitat  coayonents  needed  ior  the 
survival  and  recovery  oif  the  species  or  a 
segment  of  its  population.  The  prabafaiiity  it 
very  great  tkat  maior  Federal  activities  or 
programi  may  affect  t(te  gnzzljr  (tfaat  it.  wSl 
have  direct  or  iiMlirect  reiattoncliipa  to  tlie 
conservatton  and  recovery  of  the  gtizzlyj. 

Management  direction.  Crizdy  kabitat 
mamtenanoe  and  improvement  and  gnzrijr- 
human  conflict  minttnization  will  receive  the 
highest  management  priority.  Managemeot 
decisions  will  favor  tin  aeedfi  of  the  ^rixAy 
bear  when  grizzly  habitat  and  other  land  use 
values  compete.  Land  uses  which  can  affect 
grizzlies  and/or  their  habitat  wiB  be  made 
compatible  with  grizzly  needs  or  sudh  wset 
will  be  disallowed  or  elirmnated.  Grirrly- 
human  conflicts  wiTl  be  resolved  in  favor  of 
grizzlies  unless  the  bear  irrvoived  is 
determined  to  be  a  iraisance.  Ntiisance  bears 
may  be  controlled  thrmjgh  either  relocatioii 
or  removal  but  only  if  sadi  coirtroi  •wotrid 
result  in  a  more  natviral  free-ranging  ^zrfy 
population  and  aU  reasonable  meastires  have 
been  taken  to  protect  the  bear  and/or  its 
habitat  (inckidiRg  area  ^ostires  and/or 
activity  curtaiiments). 

Management  SrtuaLian  2 

Popuiatiom  and  habitat  conditions.  Cmrent 
information  indicates  that  the  area  ladn 
distinct  populatiao  oentert:  hi^ly  siiitabie 
habitat  does  not  ^neratly  aoemt.  althovgfa 
some  grizzly  habitat  conpometOs  exist  sad 
grizzlies  may  be  present  occaaionally. 
Habitat  resources  in  Management  Situation  2 
either  are  unnecessary  for  survival  and 
recovery  of  the  species,  or  *e  need  has  not 
yet  been  determined  bnt  halntal  resowces 
may  be  necessary.  Certain  manRgement 
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actions  are  necessary.  The  status  of  such 
areas  is  subject  to  review  and  change 
according  to  demonstrated  grizzly  population 
and  habitat  needs.  Major  Federal  activities 
may  affect  the  conservation  of  the  grizzly 
bi.-ar  primarily  in  that  they  may  contribute 
lovuard  (a)  human-caused  bear  mortalities  or 
(b)  long-term  displacement  where  the  zone  of 
influence  could  affect  habitat  use  in 
Management  Situation  1. 

Management  direction.  The  grizzly  bear  is 
an  important,  but  not  the  primary,  use  of  the 
area.  In  some  cases,  habitat  maintenance  and 
improvement  may  be  important  management 
considerations.  Minimization  of  grizzly- 
human  conflict  potential  that  could  lead  to 
human  =  caused  mortalities  is  a  high 
management  priority.  In  this  management 
situation,  managers  would  accommodate 
demonstrated  grizzly  populations  and/or 
grizzly  habitat  use  in  other  land  use  activities 
if  feasible,  but  not  to  the  extent  of  exclusion 
of  other  uses.  A  feasible  accommodation  is 
one  which  is  compatible  with  (does  not  make 
unobtainable)  the  major  goals  and/or 
objectives  of  other  uses.  Management  will  at 
least  maintain  those  habitat  conditions  which 
resulted  in  the  area  being  stratified 
Management  Situation  2.  When  grizzly 
population  and/or  grizzly  habitat  use  and 
other  land  use  needs  are  mutually  exclusive, 
the  other  land  use  needs  may  prevail  in 
management  consideration.  In  cases  where 
the  need  of  the  habitat  resources  for  recovery 
has  not  yet  been  determined,  other  land  uses 
may  prevail  to  the  extent  that  they  do  not 
result  in  irretrievable/irreversible  resource 
commitments  which  would  preclude  the 
possibility  of  eventual  restratification  to 
Management  Situation  l.  If  grizzly  population 
and/or  habitat  use  represents  demonstrated 
needs  that  are  so  great  (necessary  to  the 
normal  needs  or  survival  of  the  species  or  a 
segment  of  its  population)  that  they  should 
prevail  in  management  considerations,  then 
the  area  should  be  reclassified  under 
Management  Situation  1.  Managers  would 
control  nuisance  grizzlies. 

Management  Situation  3 

Population  and  habitat  conditions.  Grizzly 
presence  is  possible  but  infrequent. 
Developments,  such  as  campgrounds,  resorts 
or  other  high  human  use  associated  facilities, 
and  human  presence  result  in  conditions 
which  make  grizzly  presence  untenable  for 
humans  and/or  grizzlies.  There  is  a  high 
probability  that  major  Federal  activities  or 
programs  may  affect  the  species' 
conservation  and  recovery. 

Management  direction.  Grizzly  habitat 
maintenance  and  improvement  are  not 
management  considerations.  Grizzly-human 
conflict  minimization  is  a  high  priority 
management  consideration.  Grizzly  bear 
presence  and  factors  contributing  to  their 
presence  will  be  actively  discouraged.  Any 
grizzly  involved  in  a  grizzly-human  conflict 
will  be  controlled.  Any  grizzly  frequenting  an 
area  will  be  controlled. 

Management  Situation  4 

Population  and  habitat  conditions. 
Grizzlies  do  not  occur  in  the  area  but  habitat 
and  human  conditions  make  the  area 
potentially  suitable  for  grizzly  occupancy, 


and  the  area  is  needed  for  the  survival  and 
recovery  of  the  species.  The  probability  is 
very  great  that  major  Federal  activities  and 
programs  may  affect  the  species" 
conservation  and  recovery. 

Management  direction.  The  grizzly  bear  is 
an  important  potential  use  on  the  area. 
Grizzly  habitat  maintenance  and 
improvement  are  important  management 
considerations.  Grizzly-human  conflict 
minimization  is  not  a  management 
consideration.  Habitat  and  human  conditions 
making  the  area  suitable  for  grizzly 
occupancy  will  not  be  degraded  pending 
decisions  regarding  reestablishment  of 
grizzlies. 

Management  Situation  5 

Population  and  habitat  conditions. 
Grizzlies  do  not  occur,  or  occur  only  rarely  in 
the  area.  Habitat  may  be  unsuitable, 
unavailable,  or  suitable  and  available  but 
unoccupied.  The  area  lacks  survival  and 
recovery  values  for  the  species  or  said  values 
are  unknown.  Major  Federal  activities  and 
programs  probably  will  not  affect  species 
conservation  and  recovery. 

Management  direction.  Consideration  for 
grizzly  bears  and  their  habitat  in  other 
resource  related  decisions  is  not  directed. 
Maintenance  of  grizzly  habitat  is  an  option. 
Any  grizzly  involved  in  a  grizzly-human 
conflict  will  be  controlled. 

Appendix  B — Guidelines  for  Preventive 
Action 

Under  the  Appendix,  "Plan  for  Determining 
Grizzly  Bear  Nuisance  Status  and  for 
Controlling  Nuisance  Grizzly  Bears'",  add: 

IV.  Preventive  Action 

Certain  specific  grizzlies  have  known 
behavioral  patterns,  which,  when  combined 
with  location,  time  and  other  factors,  indicate 
that  an  incident  is  highly  probable.  In  such 
situations,  direct  preventive  action  designed 
to  safely  remove  the  bear(s)  from  the 
situation  (prior  to  an  occurrence  which  would 
result  in  nuisance  status  and  possible  loss  of 
the  bear(s)  to  the  ecosystem)  can  be 
implemented  regardless  of  the  Management 
Situation  involved.  Human  activities  must  be 
in  compliance  with  applicable  guidelines  to 
minimize  potential  for  grizzly-human  conflicts 
for  that  Management  Situation.  Control 
actions  should  be  designed  to  capture  and 
remove  the  specific  target  bear(s). 

[FR  Doc.  86-2661S  Filed  11-25-86:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Title:  Fishermen's  Contingency  Fund 


Form  Number:  Agency — NOAA  8&-164. 
88-166:  OMB-O64&-0082 

Type  of  Request:  Extension  of  the 
expiration  dale  of  a  currently 
approved  collection 

Burden:  1,365  respondents;  13,650 
reporting  hours 

Needs  and  Uses:  The  purpose  of  the 
Fishermen's  Contingency  Fund  is  to 
compensate  comrnerical  fishermen  for 
losses  or  of  damages  to  fishing  gear  or 
vessels  attributable  to  oil  and  gas 
activities  on  the  Outer  Continental 
Shelf.  The  application  form  and  15- 
day  report  are  required  in  order  to  file 
claims  against  the  fund. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions:  small  businesses  or 
organizations:  individuals 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox  395-3785 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Fishing  Vessel  and  Gear  Damage 
Compensation  Fund 

Form  Number:  Agency — NOAA  88-178: 
OMB— 0648-0094 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  400  respondents;  8,000  reporting 
hours 

Needs  and  Uses:  The  application  form  is 
required  of  comrnerical  fishermen  who 
file  claims  against  the  Fishing  Vessel 
and  Gear  Damage  Compensation 
Fund  in  accordance  with  Section  10  of 
the  Fishermen's  Protective  Act  of 
1967,  The  purpose  of  the  Fund  is  to 
compensate  fisherman  for  vessel 
casualties  caused  by  foreign  vessels 
and  for  gear  casualties  caused  by  any 
other  vessel,  whether  foreign  or 
domestic. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations:  individuals 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox  395-3785 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-4217, 
Department  of  Commerce,  Room  6622. 
14fh  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer.  Room 
3235.  New  Executive  Office  Building, 
Washington.  DC  20503. 


Federal  Register  /  Vol.  51.  No.  228  /  Wednesday.  November  26,  1986  /  Notices 


42867 


UHlfd:  November  19.  1986. 
Edward  Michals. 

Dfpartmcntal  Clearuncc  Officer.  Infornuilion 
Manancnipiil  Division. 
|FR  Doc.  Bfj-^iee,")?  Filed  11-25-86.  845  am| 
BILLING  CODE  3S10-CW-M 


International  Trade  Administration 

IC-580-6021 

Final  Affirmative  Countervailing  Duty 
Determination;  Certain  Stainless  Steel 
Cooking  Ware  From  the  Republic  of 
Korea 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  the  Republic  of  Korea  (Korea)  of 
certain  stainless  steel  cooking  ware  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  We 
are  not  including  Woo  Sung  Company, 
Ltd.  (Woo  Sung)  or  Dae  Sung  Industrial 
Company,  Ltd.  (Dae  Sung)  in  this 
determination  because  benefits  received 
by  those  companies  are  de  minimis. 
Where  a  company  receives  de  minimis 
benefits,  we  consider  that  to  be  a 
"significant  differential"  warranting 
company-specific  treatment  under 
section  706  of  the  Tariff  Act  of  1930  as 
amended  by  section  607  of  the  Trade 
and  Tariff  Act  of  1984  (Pub.  L.  98-573). 
The  estimated  net  subsidy  for  all  other 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  stainless  steel 
cooking  ware  is  0.78  percent  ad  valorem. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  stainless 
steel  cooking  ware  from  Korea,  except 
that  produced  and  exported  by  Woo 
Sung  or  Dae  Sung,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
these  products  in  the  amount  equal  to 
the  estimated  net  subsidy  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 
EFFECTIVE  DATE:  November  26. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Herring  or  Gary  Taverman,  Office 
of  Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 


and  Constitution  Avenue.  NW.. 
Washington.  DC  20230:  telephone;  (202) 
377-0187  or  377-0161. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  stainless  steel 
cooking  ware.  For  puposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

•  Short-Term  Export  Financing  under 
the  Export  Financing  Regulations  and 
Foreign  Trade  Financing  Regulations; 

•  Export  Tax  Reserve  under  Articles 
of  the  Act  Concerning  the  Regulation  of 
Tax  Reduction  and  Exemption: 

•  Unlimited  Deduction  of  Overseas 
Entertainment  Expenses  under  Article 
18-2  of  the  Corporation  Tax  Law: 

•  Loans  to  Promising  Small  and 
Medium  Enterprises; 

•  Exemption  from  the  Acquisition  Tax 
under  the  Law  for  the  Promotion  of 
Income  Sources  in  Rural  Areas;  and 

•  Duty  Drawback  on  Non-physically 
Incorporated  Items  and  Excessive  Loss 
Rates  under  the  Duty  Drawback  System. 

We  determine  the  estimated  net 
subsidy  for  certain  stainless  steel 
cooking  ware  to  be  0.78  percent  ad 
valorem  for  all  manufacturers, 
producers,  or  exporters  in  Korea  except 
for  Woo  Sung  and  Dae  Sung  which  have 
not  been  included  in  this  determination. 

Case  History 

On  January  21, 1986,  we  received  a 
petition  filed  in  proper  form  by  the  Fair 
Trade  Committee  of  the  Cookware 
Manufacturers  Association  on  behalf  of 
the  U.S.  industry  which  manufactures 
certain  stainless  steel  cooking  ware.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26).  the  petition  alleged  that 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  stainless  steel 
cooking  ware  receive,  directly  or 
indirectly,  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  February  10, 1986,  we  initiated  an 
investigation  (51  FR  6019,  February  19. 
1986).  We  stated  that  we  expected  to 
issue  a  preliminary  determination  by 
April  16. 1986. 

Since  Korea  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 


determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  March  4. 1986, 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  stainless  steel  cooking  ware 
from  Korea  materially  injury,  or  threaten 
material  injury  to.  a  U.S.  industry  (51  FR 
9541.  March  19. 1986). 

We  presented  questionnaires 
concerning  the  petitioners  allegations  to 
the  Government  of  Korea  at  its  embassy 
in  Washington.  DC  on  February  20.  1986. 
We  received  the  responses  to  our 
questionnaires  on  March  26. 1986. 

There  are  seven  Korean  producers  of 
the  subject  merchandise  accounting  for 
over  75  percent  of  the  exports  to  the 
United  States  during  the  period  of 
review.  They  are  Kyung  Dong  Industrial 
Company.  Ltd.  (Kyung  Dong).  Namil 
Metal  Company.  Ltd.  (Namil),  II  Shin 
Company.  Ltd.  (II  Shin).  Hai  Dong 
Stainless  Industries  Co.  (Hai  Dong). 
Woo  Sung.  Dae  Sung,  and  Bum  Koo 
Industrial  Co..  Ltd.  (Bum  Koo).  For  the 
producers  identified  above,  the 
following  trading  companies  accounted 
for  substantially  all  of  their  trading 
company  sales  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period:  Sammi  Corporation. 
Daewoo  Corporation.  Korea  Trading 
International  Company.  Samsung 
Company.  Haitai  International, 
Sunkyong  Company,  Daewonsa 
Corporation,  Hyundai  Corporation,  G.I. 
Corporation,  Ssangyong  Corporation, 
and  Dong  Chang  Company. 

On  the  basis  of  information  contained 
in  the  responses,  we  made  a  preliminary 
negative  countervailing  duty 
determination  on  April  16. 1986  (51  FR 
15520.  April  24. 1986).  On  April  30. 1986. 
we  extended  the  deadline  for  the  final 
determination  in  this  investigation  to 
September  15. 1986.  to  correspond  to  the 
dates  of  the  final  determinations  in  the 
antidumping  duty  investigations  of  the 
same  products  from  Korea  and  Taiwan 
(51  FR  16882.  May  7. 1986).  This  was 
done  at  the  request  of  pefRioner 
pursuant  to  section  705(a)(1)  of  the 
Tariff  Act  of  1930.  as  amended  by 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (Pub.  L.  98-573).  From  April  28 
through  May  12. 1986.  we  verified  the 
responses  of  the  Government  of  Korea 
and  the  following  companies:  Bum  Koo. 
Hai  Dong.  Kyung  Dong.  Namil.  II  Shin. 
Woo  Sung,  Sammi,  Hyundai,  Daewonsa. 
Daewoo,  and  Samsung. 

On  August  1, 1986,  the  deadlines  for 
the  final  determinations  in  the 
antidumping  duty  investigations  of 
certain  stainless  steel  cooking  ware 
from  Korea  and  Taiwan  were  postponed 
to  no  later  than  November  19. 1986. 


BEST  CCPY  AVAILABLE 


I 

Fxtoiat  Regirter  /  Vol  51,  No.  228  /  Wednesday.  November  25.  1986  /  Notlc-s 


Accordingly,  the  fioal  determiiMtion  for 
the  countervailing  diriy  investigation  of 
certain  stainless  steel  cooking  waxe 
from  Korea  was  also  pos^KMied  to 
coincide  with  the  antidumping  duty 
determinations  of  the  same  products 
from  Korea  and  Taiwan  (51  FR  28610. 
August  8. 1986). 

On  August  12, 1986,  we  presented  a 
supplemental  questionnaire  to  the 
Government  of  Korea  requesting 
information  on  additional  programs 
which  came  to  our  attention  during  the 
course  of  the  verification  of  the  sales 
responses  in  the  concurrent  antidumping 
duty  investigation.  We  received  the 
response  to  that  questionnaire  on 
August  26. 1986.  The  verification  of  the 
response  to  the  supplemental 
questionnaire  was  conducted  between 
August  27  and  August  29, 1986. 

Petitioner  submitted  a  request  for  a 
hearing,  which  was  subsequently 
withdrawn  with  the  consent  of 
respondents.  Both  petitioner  and 
respondent.s  filed  briefs  discussing  the 
issues  arising  in  this  investigation  which 
have  been  taken  into  consideration  in 
this  determination. 

Scope  of  InvestigatioD 

The  products  covered  by  this 
investigation  are  all  non-electric  cooking 
ware  of  stainless  steel  which  may  have 
one  or  more  layers  of  ahmiinum,  copper, 
or  carbon  steel  for  more  even  heat 
distribution.  These  products  are 
provided  for  in  item  number  653.94  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS).  The  products  covered  by  this 
investigation  are  skillets,  frying  pans, 
omelette  pans,  sauce  pans,  double 
boilers,  stock  pots,  sauce  pots,  dutch 
ovens,  casseroles,  steamers,  and  other 
stainless  steel  vessels,  all  for  cooking  on 
stove  top  burners,  except  tea  kettles  and 
fish  poachers.  Excluded  from  the  scope 
of  investigation  are  stainless  steel  oven 
ware  and  stainless  steel  kitdien  ware, 
which  are  inchided  under  the  653.94 
TSUS  classification. 

Analysis  of  Programs 

Throughout  this  notice  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
general  principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  Cold-RoJJed  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  18006,  April  26, 1984). 

FcM-  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  review 
period)  is  calendar  year  1985.  Based 
upon  our  analysis  of  the  petition,  the 
responses  to  our  questionnaires, 


verification,  and  comments  filed  by 
petilioner  and  respondents,  we 
determine  the  following. 

/.  Programs  Determined  to  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  certain  stainless 
steel  cooking  ware  under  the  following 
programs: 

A.  Short-Term  Export  Financing 

Petitioner  alleges  that  producers  and 
exporters  in  Korea  of  certian  stainless 
steel  cooking  ware  receive  preferential 
short-term  export  financing  under  the 
Export  Financing  Regulations. 

The  Export  Financing  Regulations 
were  promulgated  on  February  25, 1982. 
On  October  17, 1985,  these  regulations 
were  terminated  with  the  creation  of  the 
Foreign  Trade  Financing  Regulations. 
These  latter  regulations  provide  the 
guidelines  for  short-term  export 
financing.  Export  financing  takes  the 
form  of  loans  on  bills  related  to  export 
sales  transactions.  Eligibility  is  based 
upon  presentatian  of  export  documents 
or  upon  past  export  performance.  Export 
loans  based  on  past  preformance  cannot 
exceed  90  days,  while  loans  based  on 
specific  export  documents  cannot 
exceed  180  days  and  are  limited  to  the 
terms  of  the  applicable  letter  of  credit. 
During  our  review  period,  the  rate  of 
interest  charged  on  short-term  export 
financing  remained  constant  at  ten 
percent,  which  was  the  ceiling 
established  by  the  governor  of  the  Bank 
of  Korea. 

During  verification,  we  found  that  the 
Bank  of  Korea  continues  to  set  different 
rediscount  ratios  for  export  and 
domestic  short-term  loans.  We  first 
learned  of  this  preference  in  the 
administration  of  short-term  loans  in  our 
investigation  of  Oil  Country  Tubular 
Goods  in  1984. 

The  rediscount  ratio  for  export  loans 
is  70  percent  of  the  face  value  of  the 
loan.  The  rediscount  ratio  on  domestic 
commercal  bills  is  30  percent  of  the  face 
value  of  the  loan  for  large  firms.  The 
rediscoimt  ratio  for  small-  and  medium- 
sized  firms  is  70  percent.  Small-  and 
medium-sized  firms  are  defined  as 
companies  with  fiewer  than  300 
employees. 

Of  the  seven  producers,  Kyung  Dong 
and  Namil  are  classified  as  large  firms, 
as  are  all  the  trading  companies,  except 
G.l.  Corporation. 

Because  only  exporters  are  eligible  to 
use  the  short-term  export  financing,  we 
find  these  loans  to  be  counfervailable  to 
the  extent  that  they  are  provided  on 
preferential  terms.  Moreover,  we 
determine  that  the  different  rediscount 


ratios  applied  to  financing  for  the  large 
firms  (70  percent  for  export  transactions, 
30  percent  for  domestic  transactions) 
results  in  the  provision  of  export 
financing  on  preferential  terms  for  large 
firms.  This  is  because  in  lending  to  large 
firms,  commercial  banks  have  an 
incentive  to  channel  more  funds  to 
finance  those  firms'  export  transactions 
and  fewer  funds  to  finance  their 
domestic  transactions. 

To  measure  the  benefit  bestowed  on 
large  firms,  we  computed  a  weighted- 
average  interest  rate  to  represent  what 
large  firms  pay  to  finance  domestic 
transactions.  Because  commercial  banks 
have  an  incentive  to  direct  their  loans 
for  large  firms  to  financing  export 
transactions,  large  firms  are  likely  to 
receive  relatively  less  commercial  bank 
financing  for  their  domestic 
transactions.  As  a  result,  large  firms 
must  seek  alternative  sources  for 
financing  domestic  sales. 

The  weighted-average  interest  rale  we 
have  computed  is  a  best  estimate 
measure  of  the  preference  created  by 
the  different  rediscount  ratios.  It 
includes  the  interest  rates  on 
commercial  bank  loans  for  domestic 
transactions,  financing  from  investment 
and  finance  companies,  the  curb  market, 
and  the  issuance  of  commercial  paper. 

The  weights  assigned  to  each  of  these 
sources  of  short-term  domestic  credit 
were  based  on  the  Monthly  Statistical 
Bulletin  of  the  Bank  of  Korea  and  on  the 
annual  survey  on  curb  market  financing 
published  by  the  Korean  Chamber  of 
Commerce.  The  Monthly  Statistical 
Bulletin  provided  the  size  of,  and 
interest  rates  charged  on,  short-term 
financing  from  each  of  the  sources 
except  the  curb  market.  We  are  using 
the  information  from  the  Korean 
Chamber  of  Commerce  as  the  most 
appropriate  measure  of  the  average  curb 
market  size  and  rate  in  1985,  because  it 
is  the  only  independently-conducted 
survey  of  the  curb  market  we  were  able 
to  obtain  during  this  investigation. 

Using  the  data  from  these  sources  we 
calculated  a  weighted-average  interest 
rate  of  13.02  percent.  We  compared  that 
rate  to  the  10  percent  interest  rate  on 
export  loans  received  by  the  companies 
classified  as  large  companies. 

For  small-  and  medium-sized  firms,  no 
preference  is  created  by  the  rediscount 
ratios  because  the  ratios  for  export 
loans  and  domestic  loans  to  small-  and 
medium-sized  busineises  are  identical 
Instead,  export  financing  for  small-  and 
medium-sized  firms  is  countervailable  to 
the  extent  that  the  mlerest  rate  on 
export  loans  is  less  than  the  benchmark 
interest  rate.  We  have  chosen  as  our 
benchmark  the  interest  rate  on 
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commercial  bank  loans  for  domestic 
transactions. 

During  1985,  the  interest  rate  on 
domestic  short-term  bank  loans  was 
allowed  to  vary  from  10  to  11.5  percent. 
During  our  verification  of  Offshore 
Platform  Jackets  and  Piles  from  Korea 
in  September  and  October  1985,  we 
were  told  by  the  Bank  of  Korea,  the 
Korea  Development  Bank,  and  two 
commercial  banks  that,  although  the 
interest  rate  is  allowed  to  vary  from  10 
to  11.5  percent,  commercial  banks  will 
usually  charge  the  ceiling  rate  of  11.5 
percent  on  all  their  lending.  The 
respondents  in  their  briefs  in  this 
current  investigation  concede  the  fact 
that  most  lending  by  commercial  banks 
is  done  at  11.5  percent.  Therefore,  to 
measure  the  benefits  from  those 
companies  classified  as  small-  and 
medium-sized  firms,  we  compared  the  10 
percent  interest  rate  for  their  export 
loans  to  the  benchmark  interest  rate  of 
11.5  percent  charged  by  commercial 
banks  on  domestic  short-term  lending. 

In  determining  the  benefit  provided 
under  this  program,  we  based  our 
calculations  on  total  export  loans 
because  the  companies  were  unable  to 
tie  specific  loans  to  the  products  under 
investigation.  For  the  export  loans  to  the 
trading  companies,  we  factored  the 
benefit  back  to  the  producers  based  on 
the  ratio  of  exports  to  the  United  States 
of  cooking  ware  made  through  the 
trading  company  for  each  respective 
producer  over  total  exports  of  the 
trading  company.  We  calculated  the 
interest  savings  to  the  companies  and 
divided  the  interest  savings  by  total 
exports  of  the  producers.  Using  this 
methodology,  we  calculated  an 
estimated  net  subsidy  of  0.38  percent  ad 
valorem  for  all  manufacturers, 
producers,  or  exporters  in  Korea  except 
Dae  Sung  and  Woo  Sung,  for  Dae  Sung, 
we  calculated  an  estimated  net  subsidy 
of  0.18  percent  ad  valorem,  and  for  Woo 
Sung,  we  calculated  an  estimated  net 
subsidy  of  0.16  percent  ad  valorem. 

Since  Dae  Sung  and  Woo  Sung  have 
been  excluded  from  this  determination, 
we  have  deducted  both  the  benefits 
received  under  this  program  and  their 
sales  from  our  denominator  when 
calculating  the  estimated  net  subsidy  for 
all  other  manufacturers,  producers,  or 
exporters.  The  same  procedure  was 
followed  in  the  calculation  of  the 
estimated  net  subsidy  for  each  of  the 
other  programs  determined  to  confer 
subsidies. 

B.  Export  Tax  Reserves 

Petitioner  alleges  that  manufacturers, 
producers,  and  exporters  of  the  subject 
merchandise  receive  tax  benefits  under 
Articles  22.  23,  and  24  of  the  Act 


Concerning  the  Regulation  of  Tax 
Reduction  and  Exemption.  These 
articles  provide  for  deductions  from 
taxable  income  for  a  number  of  different 
reserves  covering  export  losses, 
overseas,  market  development,  and 
price  fluctuation  losses. 

Under  Article  22.  a  corporation  may 
establish  a  reserve  amounting  to  one 
percent  of  foreign  exchange  earnings,  or 
50  percent  of  net  income  in  the 
applicable  period,  whichever  is  smaller. 
If  certain  export  losses  occur,  they  are 
offset  from  the  reserve  fund.  If  there  are 
no  offsets  for  export  losses,  the  reserve 
is  returned  to  the  income  account  and 
taxed,  after  a  one-year  grace  period, 
over  a  three-year  period. 

Under  Article  23.  governing  overseas 
market  development,  a  corporation  may 
establish  a  reserve  fund  amounting  to 
one  percent  of  its  foreign  exchange 
earnings  in  the  export  business  for  the 
respective  business  year.  Expenses 
incurred  in  developing  overseas  markets 
are  offset  from  the  reserve  fund.  Like  the 
export  loss  reserve  fund,  if  there  are  no 
offsets  for  expenses,  the  reserve  is 
returned  to  the  income  account  and 
taxed,  after  a  one-year  grade  period, 
over  a  three-year  period. 

A  price  fluctuation  reserve  fund  may 
be  established  under  Article  24.  A 
corporation  may  establish  reserves 
equivalent  to  five  percent  of  the  book 
value  of  the  products  and  works  in 
progress  which  will  be  exported  by  the 
close  of  the  business  year.  This  reserve 
may  be  used  to  offset  losses  resulting 
from  the  fluctuation  of  prices  for  export 
goods  by  returning  an  amount 
equivalent  to  the  losses  to  the  income 
account.  If  not  so  utilized,  the  reserve  is 
returned  to  the  income  account  the 
following  year. 

The  balance  in  all  three  reserve  funds 
is  not  subject  to  corporate  tax.  although 
all  moneys  in  the  reserve  fund  are 
eventually  reported  as  income  and 
subject  to  corporate  tax  either  when 
they  offset  export  losses  or  when  the 
one-year  grace  period  expires. 

We  determine  that  these  export 
reserve  programs  confer  beneflts  which 
constitute  export  subsidies  because  they 
provide  a  deferral,  contingent  upon 
exports,  of  direct  taxes. 

To  measure  the  benefit  conferred  by 
the  deferral,  we  treated  the  tax  savings 
on  these  funds  as  short-term  interest- 
free  loans.  Accordingly,  the  amount  of 
tax  savings  was  multiplied  by  the  rate  of 
interest  the  firm  would  have  had  to  pay 
for  a  short-term  commercial  bank  loan 
(11.5  percent).  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.01  percent  ad  valorem  for  all 
manufacturers,  producers,  or  exporters 
in  Korea  except  Dae  Sung  and  Woo 


Sung.  For  Dae  Sung,  we  calculated  an 
estimated  net  subsidy  of  0.02  percent  od 
valorem,  and  for  Woo  Sung,  we 
calculated  an  estimated  net  subsidy  of 
less  than  0.01  percent  ad  valorem. 

C.  Unlimited  Deduction  of  Overseas 
Entertainment  Expenses 

Petitioner  alleges  that  producers  and 
exporters  of  the  subject  merchandise 
receive  tax  benefits  in  the  form  of 
entertainment  expense  deductions. 

Under  Article  18-2  of  the  Corporation 
Tax  Act  and  supporting  legislation, 
entertainment  expenses  for  domestic 
clients  and  foreign  clients  ("overseas 
entertainment  expenses")  are  eligible  to 
be  deducted  from  taxable  income.  The 
amount  which  can  be  deducted  for 
domestic  entertainment  expenses  is 
subject  to  a  ceiling  according  to  an 
established  formula  and  depending  on 
the  amount  of  any  overseas 
entertainment  expenses  claimed.  There 
is  no  cap  on  overseas  entertainment 
expenses.  Because  entertainment 
expense  deductions  are  unlimited  only 
for  export  business  activities,  we 
determine  that  this  program  confers 
benefits  which  constitute  export 
subsidies,  to  the  extent  that  the  overseas 
expenses  claimed  are  greater  than  those 
which  would  have  been  allowed  using 
the  domestic  cap  formula. 

To  calculate  the  benefit  from  this 
program  for  the  review  period,  we 
added  the  amounts  of  overseas 
entertainment  expenses  claimed  in  the 
companies'  tax  returns  filed  in  1985 
exceeding  their  domestic  caps.  We  then 
divided  this  amount  by  the  value  of 
exports  in  1985,  and  calculated  an 
estimated  net  subsidy  of  0.01  percent  ad 
valorem  for  all  manufacturers, 
producers,  or  exporters  in  Korea  except 
Dae  Sung  and  Woo  Sung.  For  Dae  Sung, 
we  calculated  an  estimated  net  subsidy 
of  less  than  0.01  percent  ad  valorem. 
Woo  Sung  did  not  receive  any  benefits 
under  this  program. 

D.  Exception  from  the  Acquisition  Tax 

Under  the  Law  for  the  Promotion  of 
Income  Sources  in  Rural  Areas, 
companies  which  establish  factories  in 
rural  areas  may  be  exempted  from 
paying  the  acquisition  tax  on  purchases 
of  land,  buildings,  and  capital 
equipment.  The  rate  of  the  acquisition 
tax  is  two  percent.  Since  the  tax 
exemption  is  limited  to  companies 
located  in  certain  regions  of  the  country, 
we  determine  the  program  to  be 
countervailable. 

During  the  review  period,  Bum  Koo 
was  the  only  producer  to  receive  this  tax 
exemption.  To  calculate  a  benefit  under 
this  program,  we  took  the  total  amount 
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of  tax  exeoiption  received  and  divided 
by  the  total  sales  value  of  all  tfae 
producers.  Using  this  methodology,  we 
calculated  an  estimated  net  sabsidy  of 
0.07  percent  od  vohnm  for  all 
manufacturers,  producers,  or  exporters 
in  Korea  except  Oae  Song  and  Woo 
Sung.  Dae  Sung  and  Woo  Sung  did  not 
receive  any  beneflts  under  this  program. 

E.  Loam  to  Promising  Small  and  Medium 
Enterprises 

Under  this  program,  the  Bank  of  Korea 
directs  banks  to  provide  loans  to  select 
"promising"  small-  and  medium-sized 
companies.  The  Ministry  of  Trade  and 
Industry  provides  the  guidelines  to  be 
used  by  the  banks  in  designating 
promising  companies.  According  to 
these  guidelines,  promising  small  and 
medium  companies  are  to  be  designated 
among: 

•  companies  producing  basic  raw 
materials  and  components  for 
manufacturing  industries; 

•  companies  possessing  advanced 
technology; 

•  exporting  companies; 

•  import-substituting  companies; 

•  companies  producing  folk  artifacts 
and  souvenirs; 

•  companies  manufacturing  high- 
quality  sporting  goods; 

•  companies  manufacturing  Olympic- 
related  merchandise;  and 

•  rural  companies  producing  local 
specialties  with  local  resources. 

Bum  Koo  and  11  Shin  have  been 
designated  as  promising  companies  and 
both  had  loans  outstandii^  under  this 
program  during  the  period  of  review. 

During  veriBcation  we  were  not 
provided  with  documentation  on  the 
specific  criterion  Bum  Koo  and  II  Shin, 
or  any  other  company,  met  to  be 
selected  as  a  promising  company  under 
this  program.  From  the  selection  criteria 
of  the  program,  it  appears  that  the  only 
criterion  either  company  could  meet  is 
that  it  is  an  exporting  company. 
Therefore,  we  determine  that  the  loans 
received  by  Bum  Koo  and  II  Shin  under 
this  program  are  countervailable  to  the 
extent  that  they  were  provided  at 
preferential  interest  rates. 

For  Bum  Koo.  the  infranation 
provided  in  the  sapplemental  response 
on  the  outstanding  loans  under  this 
program  did  not  correspond  to  the  loan 
information  contained  in  die  company's 
interest-expense  ledger.  Therefore,  wre 
used  the  interest-expense  ledger  to 
determine  the  amount  of  loans 
outstanding  under  this  program  for  Bum 
Koo.  For  II  shim,  we  used  the 
information  contained  in  the 
supplemental  response. 

To  determine  whether  loans  received 
under  this  program  provided  a 


countervailable  benefit,  we  compared 
their  interest  rate  to  the  interest  rate  on 
other  long-term  loans  received  by  the 
two  companies.  For  II  Shin,  the  interest 
rates  of  previously  outstanding  loans 
were  reduced  when  the  company  was 
designated  as  "promising"  under  this 
program.  Therefofe,  we  compared  the 
interest  rate  on  the  loans  prior  to  the 
designation  to  the  interest  rate  on  the 
loans  after  the  designation  of  II  Shin. 

For  Bum  Koo.  it  appears  from  the 
information  that  we  verified  that  the 
company  has  only  received  loans  from 
under  this  program  or  under  the  Export 
Loan  program.  Therefore,  as  a 
benchmark  for  Bian  Koo,  we  used  the 
interest  rate  on  the  long-term  loans  of  II 
Shin  prior  to  its  designation,  as  best 
information  available  on  the  national 
average  interest  rate  on  long-term 
variable  rate  loans,  and  compared  that 
to  the  interest  rate  of  the  loans  Bum  Koo 
received  under  this  program.  Using  that 
benchmark,  we  determine  that  the  loans 
received  by  II  Shin  and  Bum  Koo  under 
this  program  are  countervailable. 

Since  these  are  variable-rate  loans, 
we  used  our  short-term  methodology  to 
calculate  the  benefit  conferred  by  this 
loan  program.  To  calculate  a  benefit,  we 
took  the  amount  of  the  interest  savings 
of  the  loans  and  divided  by  the  total 
export  value  of  all  producers.  Using  this 
methodology,  we  calculated  an 
estimated  net  subsidy  of  D.ll  percent  ad 
valorem  for  all  manufacturers, 
producers  or  expcwiers  in  Korea  except 
Dae  Sung  and  Wo©  Sung.  Dae  Sung  and 
Woo  Sung  did  not  receive  any  benefits 
under  this  program. 

F.  Duty  Drawback  on  Non-Physically 
Incorporated  Items  and  Excessive  Loss 
Rates 

Under  the  Korean  duty  drawback 
system,  cooking  ware  manufacturers  are 
allowed  to  claim  duty  drawback  on 
emery  powder  and  chromic  oxide. 
Emery  powder  and  chromic  oxide  are 
used  in  the  washing  and  polishing  of 
cooking  ware,  and  are  not  physically 
incorporated  in  the  exported  item.  We 
determine  the  amount  of  duty  drawback 
received  on  emery  powder  and  chromic 
oxide  to  be  countervailable  because 
they  are  not  physically  incorporated  into 
the  exported  item. 

The  Korean  government  also 
establishes  an  authorized  loss  rate  for 
raw  materials  used  in  the  manufacture 
of  exported  goods.  Duty  drawback 
includes  the  amouat  of  duty  remitted  on 
the  loss  or  wastage  for  the  raw  material. 
For  stainless  steel  sheet  or  coil  used  in 
the  production  of  cooking  ware,  two 
standard  usage  rates  (input  ratios) 
based  on  the  loss  rates  are  established 
by  the  Government  of  Korea.  For  pots, 


kettles,  creamers  and  colanders 
(category  1)  the  rate  is  1.5530.  For  pans, 
dishes,  bowls  and  kitchen  tools 
(category  2).  the  rate  is  1.4465.  For 
example,  to  claim  duty  drawback  on 
1.5530  kilograms  of  stainless  steel,  only 
1  kilogram  need  be  physically- 
incorporated  in  an  exported  pot.  These 
input  ratios  include  material  which  may 
later  be  sold  as  scrap. 

The  Government  of  Korea  reduces  the 
amount  of  duty  drawback  received  on 
the  exported  product  to  account  for  the 
sale  of  by-products  produced  from  the 
excess  raw  materials  used  in  the 
production  of  the  exported  goods.  For 
stainless  steel  cooking  ware,  a 
deduction  for  stainless  steel  scrap  is 
made.  This  deduction  is  based  on  the 
grade  of  the  steel.  For  AISI-430,  a 
deduction  of  2.13  percent  is  made  to 
reflect  the  sale  of  scrap  which  is  created 
in  the  production  process  of  cooking 
ware.  For  AISI-304,  the  deduction  rate  is 
2.46  percent. 

During  the  government  verification  on 
the  calculation  of  these  rates,  we 
reviewed  summarized  calculations  of 
input  ratios.  However,  when  we  asked 
to  see  the  backup  documentation, 
including  the  files  and  the  responses 
from  cooking  ware  companies  used  to 
determine  these  rates,  we  were  told  by 
government  officials  that  these  records 
were  not  available.  Because  we  were 
unable  to  check  back  to  source 
documents,  we  must  consider  the 
government  calculation  of  the  input 
ratios  as  unverified. 

We  have  determined  that  a  duty 
drawback  program  which  includes  some 
amount  for  loss  or  wastage  in 
determining  the  amount  of  custom  duties 
remitted  on  raw  materials  used  in  the 
manufacture  of  exported  goods  is  not 
necessarily  countervailable.  Duty 
drawback  for  loss  or  wastage  a  only 
becomes  countervailable  when  the 
allowance  for  this  loss  or  wastage  is 
unreasonable  ot  excessive.  We  consider 
duty  drawback  received  on  recoverable 
scrap  to  constitute  an  unreasonable  or 
excessive  remission  of  customs  duties. 
Therefore,  when  loss  or  wastage  rates 
include  recoverable  scrap,  we  would 
find  that  the  rates  are  excessive,  and, 
thus,  countervailable. 

In  this  case,  we  compared,  as  best 
information  available,  the  government's 
value-based  duty  dravs^ck  reduction 
rate  (which  theoretically  accounts  for 
the  sale  of  scrap],  to  the  average  ratio  of 
the  value  of  the  companies'  actual  scrap 
sales  to  total  input  purchased. 
Information  on  company-specific  scrap 
sales  was  contained  inthe  cost 
verification  reports  for  the  concmrent 
antidumping  duty  investigation,  which 
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have  been  formally  submitted  on  the 
record  of  the  countervailing  duty 
investigation  by  respondents'  counsel. 
Making  this  comparison,  we  find  that 
the  government's  reduction  rate  does 
not  adequately  compensate  for  scrap 
sales.  As  such,  we  find  that  the  duty 
drawback  in  this  case  is  excessive,  and 
hence,  countervailable.  To  calculate  the 
benefit  from  the  excessive  drawback, 
we  multiplied  the  percentage  of  the 
excessive  duty  drawback  by  the  total 
amount  of  duty  drawback  (less  the 
amount  of  drawback  received  on  emery 
powder  and  chromic  oxide  since  that 
entire  amount  is  countervailable]. 

Adding  the  benefits  from  the 
drawback  of  emery  powder  and  chromic 
oxide  and  the  excessive  drawback  from 
recoverable  scrap,  and  dividing  by  total 
exports  of  the  producers,  we  calculated 
an  estimated  net  subsidy  of  0.20  percent 
ad  valorem  for  all  manufacturers, 
producers,  or  exporters  in  Korea  except 
Dae  Sung  and  Woo  Sung.  For  Dae  Sung, 
we  calculated  an  estimated  net  subsidy 
of  0.15  percent  ad  valorem,  and  for  Woo 
Sung,  we  calculated  an  estimated  net 
subsidy  of  0.18  percent  ad  valorem. 

II.  Programs  Determined  Not  To  Be 

Used 

We  determine  that  manufacturers, 
producers,  or  exporters  in  Korea  of 
certain  stainless  steel  cooking  ware  did 
not  use  the  the  following  programs: 

A.  Tariff  Reductions  on  Plant  and 
Equipment 

Petitioner  alleged  that  certain  Korean 
manufacturers  receive  special  tariff 
reductions  on  imported  plant  and 
equipment.  Article  28  of  the  Customs 
Law  allows  for  reductions  of  import 
duties  for  certain  industries  on 
particular  items  designated  by  the 
Ministry  of  Finance.  According  to  the 
responses  of  the  Government  of  Korea 
and  Korean  companies,  and  based  upon 
our  findings  at  verification,  producers  of 
the  subject  merchandise  are  not  eligible 
for  tariff  reductions  because  Article  28 
specifies  that  only  machinery  used  in 
the  production  of  machine  parts,  and 
machinery  used  in  the  manufacture  of 
electronic  goods  are  eligible  for  this 
program. 

B.  Free  Export  Zone  Program 

Petitioner  alleged  that  firms  located  in 
free  export  zones  received  certain  tax 
incentives  such  as  exemptions  on 
corporate,  residence,  defense,  and 
property  taxes.  According  to  the 
responses  of  the  Government  of  Korea 
and  Korean  companies,  and  based  upon 
findings  at  verification,  no  stainless 
steel  cooking  ware  producers  or  trading 


companies  selhng  cooking  ware  are 
located  in  free  export  zones. 

C.  Export  Credit  Financing  from  the 
Export-Import  Bank  of  Korea 

Petitioner  alleges  that  producers  and 
exporters  of  certain  stainless  steel 
cooking  ware  may  receive  below  market 
financing  for  pre-export  projects  and 
export  transactions.  Petitioner  farther 
alleges  that  the  National  Investment 
fund  (NIF)  finances  exports  on  a 
deferred  payment  basis.  According  to 
the  response  of  the  Government  of 
Korea,  and  based  upon  our  findings  at 
verification,  financing  fi^m  the  Export- 
Import  Bank  of  Korea  (KXMB)  is  only 
provided  for  large  capital  goods,  and  no 
such  financing  is  provided  for  exports  of 
constmier  goods  like  cooking  ware.  The 
only  source  of  NIF  deferred  payment 
export  loans  is  through  export  credit 
financing  programs  of  the  KXMB,  and 
cooking  ware  exports  are  not  eligible  for 
such  financing. 

D.  Export  Guarantees  from  the  KXMB 

Petitioner  alleged  that  producers  of 
the  subject  merchandise  receive 
advance  pajFinent  export  guarantees  and 
performance  quarantees  from  the 
KXMB.  According  to  the  response  of  the 
Government  of  Korea,  and  based  upon 
verification  findings,  the  KXMB  only 
provides  such  guarantees  for  exports  of 
large  capital  goods  and  projects,  and  no 
guarantees  are  offered  for  sales  of 
consumer  goods  such  as  stainless  steel 
cooking  ware. 

E.  Accelerated  Depreciation 

Petitioner  alleged  that  producers  of 
the  subject  merchandise  receive 
accelerated  depreciation  benefits. 
Article  25  of  the  "Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption"  permits  a  firm  earning  more 
than  50  percent  of  its  total  proceeds  in  a 
business  year  from  foreign  exchange  to 
increase  its  normal  depreciation  by  30 
percent.  If  the  corporation  has  received 
less  than  50  percent  of  its  total  proceeds 
from  foreign  exchange,  it  can  still  claim 
some  accelerated  depreciation, 
determined  by  a  formula  based  on  the 
firm's  foreign  exchange  earnings  and 
total  business  earnings.  We  found  at 
verification  that  none  of  firms 
investigated  used  accelerated 
depreciation  under  this  program  during 
the  review  period. 

Respondents'  Cammenti 

Comment  1:  Respondents  contend  that 
the  commercial  bank  rate  for  domestic 
commercial  loans  and  bill  discounting  is 
the  correct  rate  to  use  as  the  benchmark 
for  short-term  export  financing. 


DOC  Position:  We  agree  that  it  is  the 
appropriate  benchmark  for  small-and 
medium-sized  firms.  For  large  firms, 
however,  the  different  rediscount  ratios 
mean  that  banks  prefer  to  finance  these 
firms'  exports,  as  opposed  to  domestic 
transactions.  We  measure  this 
preference  by  computing  a  weighted- 
average  interest  rate  comprising  the 
alternative  sources  of  financing  used  by 
large  firms  to  finance  their  domestic 
transactions.  This  treatment  of  short- 
term  financing  is  consistent  with  oar 
Final  Affirmative  Countervailing  Duty 
Determination:  OH  Country  Tubular 
Goods  from  Korea  {49  FR  46776. 
November  28, 1984). 

Comment  2:  Respondents  ai^gne  that 
the  Korean  "curb  market"  caimot  be  the 
benchmark  to  measure  the  preference 
created  by  export  loans,  nor  should  it  be 
included  in  any  weighted-average 
benchmaric. 

DOC  Position:  The  curb  market  rate, 
alone,  does  not  accurately  reflect  the 
overall  non-export  financing  interest 
rate.  However,  it  is  a  source  of  domestic 
financing  in  Korea,  and,  thus,  was 
included  in  the  calculation  of  the 
weighted-average  interest  rate  used  to 
measure  the  preference  arising  from  the 
different  rediscount  ratios  for  large 
firms. 

Comment  3:  Respondents  argue  that 
the  average  rate  of  all  non-government 
regulated  sources  of  financing  is  not  an 
appropriate  benchmark. 

DOC  Position:  We  agree.  As  stated 
above,  we  used  the  commercial  bank 
rate  for  domestic  loans  as  the 
benchmark.  Non-government  regulated 
financing  was  only  included  when 
measuring  the  benefit  conferred  by 
different  rediscount  ratios  for  large 
firms. 

Comment  4:  Respondents  argue  that 
Sammi  Corporation's  tax  credit  relating 
to  the  sale  of  its  shipping  vessels  is  not  a 
subsidy  for  its  cookware  exports. 

DOC  Position:  We  agree.  However, 
the  credit  is  one  not  generally  available 
in  Korea  and  it  reduced  Sammi's 
effective  corporate  tax  rate.  Thus,  we 
calculated  the  benefit  to  Sammi  under 
the  export  tax  reserve  programs  using 
the  corporate  tax  rate  that  would  have 
applied  absent  the  reduction  due  to  the 
specified  tax  credit. 

Comments:  Respondents  argue  that 
there  are  no  counteravailable  benefits 
as  a  result  of  the  rediscount  ratios. 

DOC  Position:  Because  of  the 
difference  in  the  rediscount  ratios  for 
export  loans  and  for  domestic  bills  of 
large  companies,  we  determine  that  a 
preference  is  provided  in  the 
administration  of  the  export  loan 
program.  To  measure  that  preference, 
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we  used  a  weighted-average  interest 
rale  as  the  best  estimate  of  the  benefit 
conferred  on  large  firms  by  this 
preference. 

Comment  6:  Respondents  contend  that 
benefits  occurring  from  export  tax 
reserves  tied  directly  to  products  other 
than  stainless  steel  cooking  are  not 
countervailable. 

DOC  Position:  We  agree.  Where  we 
have  verified  that  benefits  pertain  to 
some  product  other  than  the  subject 
merchandise,  we  have  followed  our 
standard  practice  of  not  including  such 
benefits  in  the  calculation  of  the 
estimated  net  subsidy. 

Petitioner's  Comments 

Comment  1:  Petitioner  contents  that 
the  benchmark  rate  should  be  the 
Korean  "curb  market"  rate.  Petitioner 
further  claims  that  even  if  the  curb 
market  is  not  used  as  the  benchmark, 
the  benchmark  should  be  the  average  of 
all  non-government  controlled  financing 
rales. 

DOC  Position:  As  explained  in  the 
section  of  the  notice  "Analysis  of 
Programs,"  we  have  used  the  weighted- 
aver.  ge  interest  rate  on  short-term  debt 
instruments  to  measure  the  preference 
conferred  on  large  firms  by  the  different 
rediscount  ratio  applied  to  their  loans. 
This  weighted-average  interest  rate  is 
not  a  benchmark,  as  we  typically  use 
that  term.  It  measures  the  preference 
created  by  the  different  rediscount 
ratios,  not  the  preference  created  by 
low-interest  export  loans  absent  the 
different  rediscount  ratios.  The 
benchmark,  which  measures  the 
preference  absent  the  different 
rediscount  ratios,  is  the  interest  rale  on 
commercial  bank  loans  for  domestic 
transactions. 

We  have  rejected  the  curb  market  rate 
as  a  benchmark  because  it  is  not 
representative  of  what  firms  in  Korea 
would  pay  to  finance  domestic 
transactions.  Instead,  to  finance 
domestic  transactions,  they  rely 
primarily  on  commercial  bank  loans.  As 
a  result,  commercial  bank  loans  are  the 
appropriate  benchmark  for  small-  and 
medium-sized  firms.  The  Subsidies 
Appendix  slates  that  we  will  use  the 
most  appropriate  national  average 
commercial  method  of  short-lerm 
financing.  Because  commercial  banks 
are  the  predominant  source,  they 
represent  the  source  of  financing  most 
used. 

While  we  occasionally  use  more  than 
one  instrument  in  computing  a 
benchmark,  it  is  the  exception  rather 
than  the  rule.  We  only  use  more  than 
one  instrument  when  no  single 
instrument  represents  the  average 


borrowing  experience  of  firms  in  that 
country,  as  reflected  by  the  overall 
amount  of  borrowing  which  occurs  from 
that  source. 

Comment  2:  Petitioner  argues  that  the 
tax  credit  Sammi  Corporation  received 
under  Article  48  of  the  Corporate  Tax 
Law  on  its  income  from  the  sale  of 
shipping  vessels  is  countervailing  as  a 
domestic  subsidy. 

DOC  Position:  We  disagree.  Where 
respondents  have  shown  that  benefits 
pertain  to  merchandise  other  than  the 
subject  merchandise,  we  have  followed 
our  standard  policy  of  not  including 
such  benefits  in  our  calculation  of  the 
estimated  net  subsidy.  However,  we 
note  that  in  calculating  the  corporate  tax 
rate  for  Sammi,  we  did  not  allow  these 
credits  to  reduce  Sammi's  effective  rate, 
because  the  credits  are  provided  to  a 
specific  enterprise  or  industry,  or  a 
group  of  enterprises  or  industries. 

Comment  3:  Petitioner  contends  thai 
the  rediscounting  preference  granted  to 
large  firms  confers  a  countervailable 
subsidy. 

DOC  Position'.  See  our  position  to 
Respondents'  Commenl  5. 

Comment  4:  Petitioner  argues  that  all 
benefits  received  as  a  result  of  lax 
reserves,  whether  pertaining  to  the 
products  subject  to  this  investigation  or 
not,  are  countervailable  subsidies. 

DOC  Position:  We  disagree.  Where 
respondents  have  shown  that  benefits 
pertain  to  merchandise  other  than  the 
subject  merchandise,  we  have  followed 
our  standard  policy  of  not  including 
such  benefits  in  our  calculation  of  the 
estimated  net  subsidy. 

Comment  5:  Petitioner  argues  that  the 
Korean  system  of  duty  drawback  remits 
duties  and  taxes  on  items  not 
physically-incorporated  in  exported 
cooking  ware. 

DOC  Position:  We  have  determined 
that  duty  drawback  received  from 
emery  powder  and  chromic  oxide  is 
countervailable  because  these  chemicals 
are  not  physically-incorporated. 

Verification         I 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
During  verification,  we  followed  normal 
verification  procedures,  including 
meeting  with  government  officials,  as 
well  as  on-site  inspection  of  the 
companies,  inspection  of  documents  and 
ledgers,  and  tracing  information  in  the 
responses  to  source  documents, 
accounting  ledgers,  and  financial 
statements. 

Suspension  of  Liquidation 

In  accordance  ivith  section 


705(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Korea,  except  that 
produced  and  exported  by  Woo  Sung  or 
Dae  Sung,  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  equal  to  0.78  percent  ad 
valorem  for  each  enfry  of  this 
merchandise. 

ITC  Notirication 

In  accordance  witti  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  within 
75  days  after  the  date  of  this 
determination.  If  the  ITC  determines 
that  material  injury,  or  the  threat  of 
material  injury,  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
estimated  duties  deposited  or  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  If,  however,  the  ITC 
determines  that  such  injury  exists,  we 
will  issue  a  countervailing  duty  order, 
directing  Customs  officers  to  continue  to 
suspend  liquidation  and  to  collect  cash 
deposits  on  all  entries  of  stainless  steel 
cooking  ware  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 


Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  information  and 
written  views  in  accordance  with 
Commerce  regulations  (19  CFR 
355.34(a)).  Petitioner  submitted  a  reques! 
for  a  hearing,  which  was  subsequently 
withdrawn  with  the  consent  of 
respondents.  Written  views  have  been 
received  and  were  considered  in 
reaching  this  final  determination. 
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This  notice  is  published  pursuant  to  section 
705(d)  of  the  Act  (19  U.S.C.  1671d(d)). 
November  19, 1985. 
Paul  Fieedenberg, 

Assistant  Secretary  for  Trade  Administration. 
|FR  Doc.  86-26662  Filed  11-25-86:  8:45  am) 

BILLING  CODE  3S1(M>S-M 


IA-427-001] 

Sorbitol  From  France;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  August  14, 1986.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
sorbitol  from  France.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
consecutive  periods  from  June  1, 1982 
through  March  31. 1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  November  26, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Rosch  or  David  Mueller.  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255/2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  14, 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
29143)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  sorbitol  from 
France  (47  FR  15391.  April  9, 1982).  We 
began  this  review  under  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  one  respondent, 
Roquette  Freres,  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  crystalline  sorbitol. 


Crystalline  sorbitol  is  a  polyol  produced 
by  the  catalytic  hydrogenation  of  sugars 
(glucose).  It  is  used  in  the  production  of 
sugarless  gum,  candy,  groceries,  and 
pharmaceuticals.  Crystalline  sorbitol  is 
currently  classifiable  under  item 
493.6820  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  one  French 
manufacturer/exporter  of  crystalline 
sorbitol  to  the  United  States,  Roquette 
Freres,  and  consecutive  periods  from 
June  1, 1982  through  March  31, 1985. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments  or  requests  for  a 
hearing.  Based  on  our  analysis,  the  final 
results  of  our  review  are  unchanged 
from  those  we  presented  in  the 
preliminary  results,  and  we  determine 
that  the  following  margins  exist: 


Manulacturef/expoflef 

Tune  penod              (per- 
cent) 

06/01/82—03/31/83 
04/01/83-03/31/64 
04/01/64—03/31/85 

I : — 

0  70 

096 
0.21 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  di^erences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  since  the  most  recent  margin 
is  less  than  0.50  percent  and.  therefore, 
de  minimis,  the  Department  waives  the 
estimated  antidumping  duty  cash 
deposit  requirement.  The  waiver  applies 
to  shipments  of  French  sorbitol  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  November  21.  1986. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary,  import 

Administration. 

[FR  Doc.  86-26659  Filed  11-25-86:  8:45  am| 

BILUNG  CODE  3S10-OS-M 


[A-580-601] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Stainless 
Steel  Cooking  Ware  From  Korea 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  We  determine  that  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  (Korea)  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  also  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  imports  of  this 
merchandise  from  Korea.  We  have 
notified  the  U.S.  International  Trade 
Commission  (FTC)  of  our  determination. 
We  have  also  directed  the  U.S.  Customs 
Service  to  continue  with  the  suspension 
of  liquidation  of  all  entries  of  certain 
stainless  steel  cooking  ware  from  Korea 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
July  7, 1986,  and  to  require  a  cash 
deposit  or  bond  for  each  entry  in  an 
amount  equal  to  the  estimated  dumping 
margins  as  described  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  November  26, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alain  Letort,  Carole  Showers,  or  Gary 
Taverman,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  202/377-0186 
(Letort).  202/377-3217  (Showers),  or  202/ 
377-0161  (Taverman). 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  determine  that  certain  stainless 
steel  cooking  ware  from  Korea  is  bein^. 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  |19 
U.S.C.  1673d(a)].  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
during  the  period  of  investigation, 
August  1, 1985,  through  January  31. 1986. 
The  weighted-average  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
have  also  determined  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  this  merchandise  from 
Korea. 

Case  History 

On  January  21, 1986,  we  received  a 
petition  from  the  Fair  Trade  Committee 
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of  the  Cookware  Manufacturers 
Association  on  behalf  of  the  U.S. 
industry  which  manufactures  stainless 
steel  cooking  ware.  In  compliance  with 
the  filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C.  1673).  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on 
February  10. 1986  (51  FR  6018— February 
19, 1986).  On  March  7, 1986.  the  ITC 
preliminarily  determined  that  there  is 
reasonable  indication  that  imports  of 
certain  stainless  steel  cooking  ware 
from  Korea  are  materially  mjuring  a  U.S. 
industry  (51  FR  9541— March  19, 1986). 

On  March  21. 1966.  we  presented 
antidumping  duty  questionnaires  to  Bum 
Koo  Industrial  Co..  Ltd.  (Bum  Koo],  Dae 
Sung  Industrial  Co..  Ltd.  (Dae  Sung),  Hai 
Dong  Stainless  Industries  Co.  (Hai 
Dong).  Kyung  Dong  Industrial  Co.,  Ltd. 
(Kyung  Dong),  and  Namil  Metal  Co..  Ltd. 
(Namil).  These  companies  accounted  for 
at  least  60  percent  of  exports  of  the 
subject  merchandise  from  Korea  to  the 
United  States  during  the  review  period. 
Respondents  were  requested  to  answer 
the  questionnaires  within  30  days.  On 
April  16. 1966.  counsel  for  respwndents 
requested  extensions  for  submission  of 
questionnaire  responses.  This  request 
was  granted  on  April  17. 1986.  On  April 
29  and  May  12, 1986,  we  received 
responses  to  our  questionnaires. 

Dae  Sung,  Hai  Dong,  Kyung  Dong,  and 
Namil  submitted  supplemental  computer 
tape  responses  on  June  10, 16, 17,  and  18, 
1986,  too  late  to  be  considered  for  our 
preliminary  determination.  This 
information  was  verified  and  has  been 
used  in  this  final  determination. 

On  March  5, 1986.  we  received  from 
petitioner  an  allegation  that  a  Korean 
trading  company.  Sammi  Corporation 
(Sammi).  sold  the  subject  merchandise 
in  the  United  States  during  the  review 
period  at  prices  below  its  cost  of 
acquisition  plus  selling  expenses  [i.e., 
"middleman  dumping").  We  requested 
that  petitioner  submit  information  which 
was  reasonably  available,  providing 
evidence  of  middleman  dumping,  so  that 
we  could  determine  whether  an 
investigation  was  warranted.  Since 
trading  companies  typically  operate  at 
small  mark-ups,  and  presumably  do  not 
take  losses,  we  require  some  specific 


evidence  that  the  trading  company  is,  in 
fact,  dumping  before  initiating  an 
investigation  with  respect  to  the  trading 
company.  Petitioner  cited  an  ongoing 
predatory  pricing  lawsuit  against 
Sammi's  U.S.  subsidiary.  Ken  Carter 
Industries.  Inc..  and  submitted  several 
public  documents  obtained  from  that 
lawsuit,  including  allegations  that  Ken 
Carter  sustained  significant  losses  on  its 
U.S.  sales  of  stainless  steel  kitchenware 
(which  include  a  large  number  of 
products  not  subject  to  our 
investigation).  None  of  the  documents 
submitted  contained  any  pricing  or  cost 
data  for  Ken  Carter  or  Sammi.  After 
examining  these  documents,  we 
determined  that,  without  more  direct 
evidence,  these  documents  did  not 
provide  a  sufficient  basis  upon  which  to 
initiate  an  investigation  of  the  alleged 
middleman  dumpii^  by  Sammi. 

On  May  30, 1986.  petitioner  alleged 
that  home-market  and  third-country 
sales  of  the  subject  merchandise  were 
made  by  respondents  at  prices  below 
their  costs  of  production.  On  June  23, 
1986,  we  sent  respondents  supplemental 
questionnaires  requesting  that  they 
submit  certain  cost  of  production 
information.  Because  of  the  late  filing  of 
this  allegation,  we  did  not  analyze  cost 
of  production  data  for  purposes  of  the 
preliminary  determination.  We  are 
addressing  this  issue  fully  in  this  final 
determination. 

On  May  23, 1986.  petitioner  alleged 
that  critical  circumstances  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  Korea.  On  June  30, 
1986,  we  made  our  preliminary 
affirmative  antidumping  duty 
determination  (51  PR  24563— July  7, 
1986).  We  stated  in  our  notice  that  we 
preliminarily  determined  that  critical 
circumstances  do  not  exist  in  this  case. 
We  also  stated  that  we  expected  to 
issue  a  final  determination  by 
September  15, 1986. 

On  July  1. 1986,  respondents  requested 
that  the  deadline  for  the  final 
antidumping  duty  determination  be 
extended  to  135  days  after  the 
publication  date  of  the  preliminary 
determination  in  the  Federal  Register. 
We  granted  an  extension  on  August  1, 
1986  (51  FR  28610— August  8, 1986)  and 
stated  that  we  expected  to  issue  a  final 
determination  no  later  than  November 
19. 1986. 

From  July  31  to  August  16, 1986,  we 
verified  the  home-market,  third-country, 
and  purchase  price  sales  information 
provided  by  the  respondents  at  the 
offices  of  Bum  Koo,  Dae  Sung.  Hai  Dong, 
Kyung  Dong,  and  Namil  in  Korea.  From 
August  25  to  September  9. 1986.  we 
verified  the  cost-of-production 
information  submitted  by  the 


respondents  at  the  offices  and 
manufacturing  plants  of  Bum  Koo,  Dae 
Sung,  Hai  Dong,  Kyung  Dong  and  Namil 
in  Korea.  On  October  9  and  10. 1986.  we 
verified  the  exporter's  sales  price 
information  submitted  by  Kyiuig  Dong  at 
the  offices  of  Kyung  Dong  New  Jersey 
(KDNJ)  in  Rutherford.  New  Jersey. 

We  received  amended  responses, 
based  on  information  previously 
verified,  from  Bum  Koo  on  August  22. 
1986.  from  Namil  on  September  23. 1986, 
from  Kyimg  Dong  on  S^tember  25  and 
October  31 1986.  from  Dae  Sung  on 
October  8, 1986,  and  from  Hai  Dong  on 
October  8  and  October  31, 1988. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  non-electric  cooking 
ware  of  stainless  steel  which  may  have 
one  or  more  layers  of  aluminum,  copper, 
or  carbon  steel  for  more  even  heat 
distribution.  These  products  are 
provided  for  in  item  number  653.94  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS).  The  products  covered  by  this 
investigation  are  skillets,  frying  pans, 
omelette  pans,  saucepans,  double 
boilers,  stock  pots,  sauce  pots,  dutch 
ovens,  casseroles,  steamers,  and  other 
stainless  steel  vessels,  all  for  cooking  on 
stove  top  burners,  except  tea  kettles  and 
fish  poachers.  Excluded  from  the  scope 
of  investigation  are  stainless  steel  oven 
ware  and  stainless  steel  kitchen  ware, 
which  are  included  under  the  653.94 
TSUS  item  number.  This  investigation 
covers  the  period  from  August  1, 1985. 
through  January  31. 1986. 

Fair  Value  Comparisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value.  For  purposes 
of  this  final  determination,  we  used 
purchase  price,  exporter's  sales  price, 
home  market  and  third'country  sales 
prices,  and  constructed  values  provided 
in  the  responses. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price,  where  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  importation  into  the 
United  States.  We  calculated  the 
purchase  price  based  on  the  packed 
FOB,  CIF,  or  C&F  duty-paid  price  to 
unrelated  purchasers  in  the  United 
States  or  to  unrelated  trading  companies 
for  sales  to  the  United  States,  as 
appropriate.  We  made  deductions, 
where  appropriate,  for  inland  freight. 
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ocean  freight,  marine  insurance, 
brokerage  and  handling  charges,  U.S. 
customs  duties,  and  other  charges  such 
as  inspection  fees,  service  charges,  and 
container  freight  station  charges 
(wharfage). 

For  those  sales  made  out  of  inventory 
by  Kyung  Dong's  related  importer  in  the 
United  States,  we  used  exporter's  sales 
price  to  represent  the  United  States 
price,  as  provided  in  section  772(c)  of 
the  Act,  because  the  merchandise  was 
sold  to  an  unrelated  purchaser  after 
importation  into  the  United  States.  For 
those  sales,  we  made  additional 
deductions,  where  appropriate,  for  U.S. 
brokerage  expenses,  U.S.  customs 
duties,  U.S.  inland  freight  and  insurance, 
U.S.  wharfage  charges,  sales 
commissions,  credit  expenses, 
advertising  costs,  and  other  selling 
expenses  incurred  on  sales  to  the  United 
States. 

We  made  additions  to  purchase  price 
and  exporter's  sales  price  for  duty 
drawback,  i.e.,  import  duties  which  were 
rebated,  or  not  collected,  by  reason  of 
the  exportation  of  the  merchandise  to 
the  United  States,  pursuant  to  section 
772(d)(1)(B)  of  the  Act.  With  respect  to 
Bum  Koo,  Hai  Dong,  Kyung  Dong,  and 
Namil,  we  note  that,  in  the  parallel 
countervailing  duty  investigation  of  the 
subject  merchandise,  we  found  that  a 
portion  of  the  duty  drawback  received 
by  these  respondents  was  based  on 
materials  which  were  not  physically 
incorporated  into  the  finished  product. 
We  did  not  reduce,  however,  the  amount 
of  the  duty  drawback  adjustment  in  this 
case  to  reflect  the  excessive  rebate  of 
import  duties,  for  the  reasons  described 
in  DOC  response  to  petitioner's 
comment  3. 

Foreign  Market  Value 

In  accordance  with  section  773(a]  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home-market  sales, 
third-country  sales  and,  where 
appropriate,  constructed  values.  In 
accordance  with  section  773(a)(1)(A)  of 
the  Act,  we  calculated  foreign  market 
value  for  Bum  Koo  and  Kyung  Dong 
based  on  home-market  prices  of  such  or 
similar  merchandise.  Since  the 
remaining  companies  had  no  viable 
home  market,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act  and 
§  353.5  of  our  regulations,  we  calculated 
foreign  market  value  for  Hai  Dong, 
Namil,  and  Dae  Sung  based  on  third- 
country  sales  of  such  or  similar 
merchandise.  In  the  case  of  Hai  Dong 
and  Namil,  no  single  third  country  met 
the  criteria  of  §  353.5(d)  of  our 
regulations  and  still  provided  an 
adequate  number  of  sales.  Thus,  we 
aggregated  sales  to  a  number  of  third 


countries  to  calculate  foreign  market 
value.  In  the  case  of  Dae  Sung,  we  used 
the  third  country  with  the  largest  value 
of  sales  for  our  price-to-price 
comparisons. 

For  Bum  Koo  and  Kyung  Dong,  we 
based  our  calculations  of  foreign  market 
value  on  ex-factory  or  delivered,  packed 
prices  to  unrelated  purchasers  in  the 
home  market.  We  made  adjustments  for 
differences  in  commissions,  credit,  and 
advertising  expenses,  where 
appropriate.  We  subtracted  home- 
market  packing  and  added  U.S.  packing 
to  all  home-market  prices.  For  some 
home-market  sales  used  for  comparison 
to  purchase  price  transactions,  sales 
commissions  were  paid  in  one  market 
and  not  the  other.  Pursuant  to  §  353.15(c] 
of  our  regulations,  we  made  adjustments 
for  differences  between  commissions 
paid  in  one  market  and  indirect  selling 
expenses,  which  were  used  as  an  offset 
to  the  commissions,  in  the  other  market, 
where  available.  We  also  made  an 
adjustment  for  the  di^erences  in 
commissions  paid  in  the  two  markets, 
where  appropriate,  in  accordance  with 
§  353.15(b)  of  our  regulations.  Where  we 
used  exporter's  sales  price,  we  used 
home  market  indirect  selling  expenses 
to  offset  U.S.  selling  expenses. 

Consistent  with  our  past  practice,  we 
disallowed  Kyung  Dong's  claimed 
circumstance-of-sale  adjustment  for  bad 
debts  incurred  on  certain  home-market 
sales,  but  included  the  bad  debt  loss  in 
homemarket  indirect  selling  expenses. 

As  stated  previously,  for  Hai  Dong, 
Namil,  and  Dae  Sung  we  based  our 
calculations  of  foreign  market  value  on 
the  packed,  FOB,  CIF,  or  C&F  price  to 
unrelated  purchasers  in  third  countries. 
We  made  deductions,  where 
appropriate,  for  inland  freight,  ocean 
freight,  marine  insurance,  brokerage  and 
handling  charges,  and  other  direct 
selling  expenses  such  as  inspection  fees, 
service  charges,  and  container  freight 
station  charges  (wharfage).  We 
subtracted  third-country  packing  and 
added  U.S.  packing.  We  also  made  an 
addition  to  third-country  prices  for 
import  duties  which  were  rebated  by 
reason  of  exportation  of  the 
merchandise  to  third  countries.  Where 
appropriate,  we  made  adjustments  for 
commissions  and  credit  expenses.  In  the 
case  of  some  third-country  sales  used 
for  comparison  to  purchase  price  sales, 
commissions  were  paid  in  one  market 
and  not  the  other.  Pursuant  to  §  353.15(c) 
of  our  regulations,  we  made  adjustments 
for  differences  between  commissions 
paid  in  one  market  and  indirect  selling 
expenses,  which  was  used  as  an  offset 
to  the  commissions,  in  the  other  market. 
We  also  made  an  adjustment  for  the 


differences  in  commissions  paid  in  both 
markets,  where  appropriate. 

Where  there  was  no  identical  product 
in  either  the  home  market  or  the  third- 
country  market  with  which  to  compare  a 
product  sold  in  the  United  States,  we 
made  an  adjustment  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise, 
where  possible,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

Cost  of  Production/Constructed  Value 

In  accordance  with  section  773(a)(2) 
of  the  Act,  we  supplemented  home- 
market  and  third-country  sales  prices 
with  constructed  values  when  there 
were  insufficient  sales  of  such  or  similar 
merchandise  above  cost  in  the  home 
market  or  third  country.  Constructed 
values  were  based  on  the  responses, 
using  actual  material  and  fabrication 
costs.  We  made  the  following 
adjustments  to  the  data  submitted  by 
the  respondents: 

1.  Bum  Koo 

a.  We  included  import  duties  in  the 
cost  of  manufacture  in  calculating  cost 
of  production  and  constructed  value 
since  we  added  duty  drawback  to 
United  States  price. 

b.  We  annualized  the  respondent's 
depreciation  and  adjusted  it  to  reflect 
certain  recently  acquired  assets. 

c.  We  adjusted  general,  selling  and 
administrative  expenses  by  imputing 
interest  to  certain  interest-free  loans 
received  from  related  parties. 

d.  We  recalculated  general,  selling 
and  administrative  expenses  based  on 
the  cost  of  goods  sold,  rather  than  on  the 
cost  of  manufacture. 

e.  We  reclassified  labor  for  consumer 
packing  as  a  fabrication  cost. 

f.  We  reallocated  consumer  packing 
materials  to  the  cost  of  manufacture. 

2.  Dae  Sung 

a.  We  corrected  a  mathematical  error 
in  the  cost  of  materials  submitted  by  the 
respondent. 

b.  We  reallocated  certain  plant 
management  expenses,  such  as  wages 
for  cafeteria  cooks,  security  guards,  and 
motor  pool  drivers,  from  general,  selling 
and  administrative  expenses  to 
fabrication  costs. 

c.  We  disallowed  income  accruing 
from  a  sale  of  obsolete  cooking  ware 
originally  ordered  by  a  customer  in  Iran 
as  an  offset  to  the  cost  of  production. 

d.  We  did  not  include  duty  drawback 
in  the  cost  of  production  because,  in 
determining  whether  third-country  sales 
were  below  cost,  we  did  not  add  duly 
drawback  to  third-country  sales  prices. 
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e.  We  reclassified  a  portion  of  labor 
expenses  for  outer  packing  as  labor 
expenses  for  consumer  packing,  and 
treated  this  portion  as  a  fabrication  cost. 

3.  Hai  Dong 

a.  We  reallocated  certain  plant 
management  expenses,  such  as  wages 
for  cafeteria  cooks,  security  guards,  and 
motor  pool  drivers,  from  general,  selling 
and  administrative  expenses  to 
fabrication  costs. 

b.  We  increased  material  costs  to 
reflect  the  respondent's  actual  raw 
material  wastage  rate,  rather  than  the 
standard  government  wastage  rate. 

c.  He  reallocated  consumer  packaging 
expenses  to  the  cost  of  manufacture. 

d.  We  did  not  include  duty  drawback 
in  the  cost  of  production  because,  in 
determining  whether  third-country  sales 
were  below  cost,  we  did  not  add  duty 
drawback  to  third-country  sales  prices. 

4.  Kyung  Dong 

a.  We  reallocated  certain  plant 
management  expenses,  such  as  wages 
for  cafeteria  cooks,  security  guards,  and 
motor  pool  drivers,  from  general,  selling 
and  administrative  expenses  to 
fabrication  costs. 

b.  We  added  an  imputed  credit  cost  to 
general,  sellmg  and  administrative 
expenses  in  order  to  reflect  home- 
market  credit  expenses,  and  deducted 
an  amount  from  interest  expenses  so 
that  interest  expenses  related  to  credit 
would  not  be  double-counted. 

c.  We  recalculated  general,  selling 
and  administrative  expenses  based  on 
the  cost  of  goods  sold,  rather  than  on  the 
cost  of  manufacturing. 

5.  Namil 

a.  We  reclassified  a  portion  of  labor 
expenses  as  packing  labor. 

b.  We  reallocated  certain  plant 
management  expenses,  such  as  wages 
for  cafeteria  cooks,  security  guards,  and 
motor  pool  drivers,  from  general,  selling 
and  administrative  expenses  to 
fabrication  costs. 

c.  We  did  not  include  duty  drawback 
in  the  cost  of  production  because,  in 
determining  whether  third-country  sales 
were  below  cost,  we  did  not  add  duty 
drawback  to  third-country  sales  prices. 

d.  We  recalculated  the  recovery  value 
for  scrap  based  on  actual,  rather  than 
theoretical,  wastage  rates. 

e.  We  added  an  imputed  credit  cost  to 
general,  selling  and  administrative 
expenses  in  order  to  reflect  home- 
market  credit  expenses,  and  deducted 
an  amount  from  interest  expenses  so 
that  interest  expenses  related  to  credit 
would  not  be  double-counted. 

We  based  constructed  values  for  all 
the  respondents  on  their  costs  of 


production,  which  we  adjusted  as 
described  above. 

In  cases  where  the  cost  of  production 
related  to  costs  incurred  on  sales  to 
third  countries,  we  ircluded  duty 
drawback  in  constructed  value  since 
duty  drawback  is  added  to  United 
States  price. 

We  used  actual  verified  expenses  to 
calculate  general,  selling  and 
administrative  expenses  in  cases  where 
they  exceeded  the  statutory  minimum  of 
10  percent;  in  all  other  cases,  we  used 
the  statutory  minimum.  To  calculate 
profit,  we  used  the  statutory  minimum  of 
eight  percent  of  the  total  of  materials, 
fabrication,  and  general  expenses.  We 
then  added  in  U.S.  packing  costs.  Based 
on  the  information  available  to  us  at  the 
time  of  the  preliminary  determination, 
we  were  unable  to  make  circumstance- 
of-sale  adjustments  to  constructed 
values.  We  have  made  these 
circumstance-of-sale  adjustments  in  this 
final  determination. 

Currency  Conversions 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
Korean  won  to  U.S.  dollars  in 
accordance  with  §  353.56(a)(1)  of  our 
regulations,  using  certified  daily 
exchange  rates  as  furnished  by  the 
Federal  Reserve  Bank  of  New  York.  For 
exporter's  sales  price  comparisons,  we 
used  the  official  exchange  rate  on  the 
date  of  sale,  since  using  the  exchange 
rate  as  of  the  date  of  sale  is  consistent 
with  section  615  of  the  Trade  and  Tariff 
Act  of  1984  (the  1984  Act).  We  followed 
section  615  of  the  1984  Act  rather  than 
§  353.56(a)(2)  of  our  regulations,  because 
the  later  law  supersedes  that  section  of 
the  regulations. 

VeriHcation 

We  verified  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  used  standard  verification 
procedures,  which  included  examination 
of  relevant  sales  and  financial  records 
of  the  company. 

Petitioner's  Comments 

Comment  1.  Petitioner  states  that 
respondents  have  made  sales  in  the 
home  market  and  in  third  country 
markets  at  prices  below  the  cost  of 
producing  the  merchandise.  Petitioner 
further  contends  that  these  sales:  (1) 
Have  been  made  over  an  extended 
period  of  time  and  in  substantial 
quantities;  and  (2)  are  not  at  prices 
which  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time. 
Therefore,  petitioner  argues  that  the 
Department  should  disregard  these  sales 


when  calculating  foreign  market  value 
(FMV). 

DOC  Position.  The  Department  has 
investigated  petitioner  s  allegation  of 
belowcost  sales  and  applied  its 
conventional  cost  viability  test  to 
determine  which,  if  any,  home-market  or 
third-country  sales  should  be 
disregarded  in  the  calculation  of  FMV. 
Applying  this  test,  if  10  percent  or  less  of 
a  company's  home  market  (or  third 
country)  sales  of  such  or  similar 
merchandise  were  found  to  have  been 
below  cost,  we  used  at)  sales  in  our 
FMV  calculations.  If  between  10  and  90 
percent  of  a  company's  home-market  (or 
third-country)  sales  of  such  or  similar 
merchandise  were  found  to  have  been 
below  cost,  we  disregarded  those  sales 
in  our  FMV  calodatioos.  If  over  90 
percent  of  a  compaay's  home-market  (or 
third-country)  sales  of  such  or  similar 
merchandise  were  found  to  have  been 
below  cost,  we  used  constructed  value 
in  our  FMV  calculations. 

Comment  2.  Petitioner  argues  that  the 
Department's  grouping  guidelines  for 
such  or  similar  merchandise  are  too 
broad  and  should  be  narrowed  to  allow 
for  more  utility  and  specialty  differences 
in  cookware  items. 

DOC  Position.  The  Department's 
grouping  guidelines  for  such  or  similar 
merchandise  meet  the  criteria  of  section 
771(16)  (A)  and  (B)  of  the  Act. 
Furthermore,  while  the  grouping 
guidelines  define  the  outer  limits 
of  what  products  may  be  compared  to 
each  other  in  making  fair  value 
determinations,  actual  comparisons  are 
based  on  the  most  similar  merchandise 
within  the  individual  grooping. 
Furthermore,  difference  in  merchandise 
adjustments  were  made  for  comparisons 
between  "similar"  merchandise. 

Comment  3.  Petitioner  argues  that 
respondents'  claim  for  a  duty  drawback 
adjustment  to  United  States  price  should 
be  denied  to  the  extent  it  includes 
drawback  on  raw  material  waste. 
Petitioner  further  argues  that  for  those 
companies  where  FMV  is  based  on 
third-country  sales,  drawback  should  be 
added  to  third-country  prices. 

DOC  Position.  Section  772(d)(1)(B)  of 
the  Act  directs  the  administering 
authority  to  add  to  United  States  price 
any  import  duties  which  have  been 
rebated  upon  exportatiott.  No  distinction 
is  made  between  impart  duties  on 
materials  that  are  physically 
incorporated  into  the  finished  product 
and  import  duties  on  noivphysically 
incorporated  materials,  including  waste. 

We  note  that  the  countervailing  duty 
law  does  make  soch  a  dittinction: 
Excessive  import  duty  remissions, 
including  unreasonable  or  excessive 
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allowances  for  waste,  are 
countervailable  export  subsidies.  If,  in  a 
countervailing  duty  investigation,  we 
were  to  find  an  excessive  remission  of 
import  duties,  we  would  adjust  United 
States  price  in  our  antidumping  duty 
case,  in  accordance  with  section 
772(d)(1)(D)  since  this  excessive 
remission  would  constitute  an  export 
subsidy.  In  that  situation,  it  would  be 
appropriate  to  limit  the  amount  of 
drawback  added  to  United  States  price 
under  section  772(d)(1)(B)  to  the  non- 
excessive  portion  of  the  import  duty 
rebate.  To  do  otherwise,  i.e.,  to  add  the 
full  amount  of  the  drawback  and  to 
make  an  addition  under  section 
772(d)(1)(D)  would  result  in  double- 
counting. 

In  the  parallel  countervailing  duty 
investigation  of  certain  stainless  steel 
cooking  ware  from  Korea,  we  found  that 
four  companies  under  investigation  in 
that  case  which  are  also  under 
investigation  in  this  case,  received  an 
excessive  rebate  of  import  duties 
because  duties  were  drawn  back  on 
inputs  that  were  not  physically 
incorporated  into  the  exported  product. 
This  over-rebate,  however,  was  de 
minimis.  Therefore,  we  did  not  adjust 
United  States  price  under  section 
772(d)(1)(D)  for  this  export  subsidy,  nor 
did  we  limit  the  adjustment  under 
section  772(d)(1)(B)  because  die  effect  of 
the  adjustment  would  have  been 
insignificant. 

Where  FMV  was  based  on  third- 
country  sales,  we  added  duty  drawback 
to  transaction  prices. 

Comment  4.  Petitioner  argues  that 
since  respondents  have  presented  no 
evidence,  and  the  Department  has  not 
verified,  that  respondents  actually  paid 
the  import  duties  which  allegedly  were 
rebated  on  steel  purchased  from  Sammi 
Corporation,  no  drawback  adjus^ent 
should  be  granted. 

DOC  Position.  We  disagree.  We 
verified  that  for  each  duty  drawback 
received,  even  on  steel  purchased  from 
Sammi,  respondents  had  to  present  a 
certificate  of  duties  paid  and  an  export 
permit  showing  the  amoimt  of  steel 
incorporated  into  the  exported  product. 
Since  the  respondents  were  the  actual 
holders  of  the  certificate  of  duties  paid, 
and  only  one  such  certificate  was  issued 
for  each  importation,  it  is  reasonable  to 
assume  that  the  respondents  hidirectly 
paid  the  import  duties  on  steel 
purchased  from  Sammi  in  the  price  they 
paid  for  the  steel. 

Comment  5.  Petitioner  argoes  that 
duty  drawback  should  not  be  added  to 
the  United  States  price  because 
respondents  have  failed  to  provide 
sufficient  documentation  for  the 
allowance. 


DOC  Position.  We  disagree.  We 
believe  that  respondents  have  provided 
us  with  sufficient  documentation  to 
justify  the  allowance  of  an  adjustment 
for  duty  drawback.  Furthermore,  in  a 
similar  situation,  the  Court  of 
International  Trade  ruled  that  the 
Department's  determination  regarding 
what  constitutes  sufficient 
documentation  to  justify  the  allowance 
of  a  duty  drawback  was  reasonable  (see 
Huffy  Corp.  v.  United  ^ates.  Slip  Op. 
86-36. 11  CIT March  27, 1986). 

Comment  6.  Petitioner  argoes  that  an 
over-rebate  of  import  duties  is  likely  to 
have  occurred  with  respect  to  certain 
products  for  the  foUowing  reasons:  (1)  In 
claiming  duty  drawback,  respondents 
did  not  differentiate  between  various 
types  of  stainless  steel,  each  type  being 
associated  wHh  a  discrete  cost  and 
dutiable  value;  and  (2)  in  claiming  duty 
drawback  for  materials  used  in  the 
production  of  its  cookware,  respondents 
did  not  differentiate  between  these 
different  types  of  raw  materials  and  are 
seeking  an  adjustment  without  regard  to 
either  the  composition  of  the  exported 
product  or  to  whether  the  raw  materials 
are  physically  incorporated  into  the 
exported  artscle. 

DOC  Position.  We  disagree.  Contrary 
to  petiti(»ter's  assertion,  for  each  duty 
drawback,  the  required  export  permit 
contains  spedfic  weights  and  gauges  of 
materials  inoorporated  into  the  frnished 
products.  We  verified  that  respondents 
received  duty  drawbacks  on  imported 
steel  only  to  the  extent  (weight  and 
gauge)  that  the  steel  is  incorporated  into 
the  exported  product  plus  an  estimated 
waste  allowance  authorized  by  the 
government.  See  also  our  response  to 
petitioner's  comment  3  regarding 
excessive  import  duty  remissions  for 
wastage  and  non-physicaily 
incorporated  inputs. 

Comment  7.  Petitioner  states  that, 
based  upon  verification  reports, 
respondents  have  sales  of  seconds  or 
rejects  only  in  the  home  market. 
Petitioner  argues  that  these  sales  should 
be  disregarded  in  determining  FMV.  as 
is  the  Department's  practice,  when  such 
sales  are  present  in  only  one  market. 

DOC  Position.  We  agree.  We  did  not 
include  sales  t)f  seconds  or  rejects  in  our 
FMV  calculations. 

Comment  8.  Petitioner  argues  that  the 
Department  should  compare  sales  of 
sets  to  sales  of  sets  or.  at  the  very  least, 
set  components  to  set  components,  to 
avoid  a  distortion  of  the  dumping 
margin. 

DOC  Position.  Wijere  sets  sold  in  the 
U.S.  market  were  similar  to  sets  sold  in 
the  home  market,  we  compared  sets  in 
both  markets.  In  certain  instances, 
however,  the  sets  sold  by  the 


respondents  in  the  United  Slates  were  of 
an  entirely  different  composition  from 
the  sets  sold  in  the  home  market. 
Therefore,  we  determined  that  it  was 
reasonable  to  compare  set  components 
to  set  components,  as  long  as  the 
component  prices  were  arrived  at  by  the 
same  method  of  allocation  in  both 
markets.  In  the  case  of  Kyung  Dong, 
however,  we  were  unable  to  distinguish 
set  pieces  from  open-stock  pieces 
because  of  inconsistencies  in  the 
computerized  data  submitted  by  the 
company. 

Comment  9.  Petitioner  argues  that  in 
making  price-to-price  comparisons,  the 
Department  must  account  for  differences 
in  consumer  packaging  between  the  U.S. 
market  and  the  home  (or  third-countrj) 
market  by  way  of  a  difference-in- 
merchandise  adjustment  pursuant  to  19 
CFR  353.16. 

DOC  Position.  We  agree.  Any 
difference  in  consumer  packing  is 
reflected  in  difference-in-merchandise 
adjustments. 

Comment  10.  With  regard  to  Kyung 
Dong,  petitioner  argues  that 
respondent's  claimed  adjustment  for 
level-of-trade  differences  should  be 
denied.  Petitioner  contends  that,  in 
order  to  quahfy  for  a  level-of-trade 
adjustment,  respondent  must  prove,  and 
the  Department  must  verify,  the 
existence  of  two  facts:  (1)  That  the 
respondent  incurred  consistently 
different  costs  in  selling  to  customers  in 
one  level  of  trade  and  not  in  the  other; 
and  (2)  that  the  difference  in  the 
respondent's  selling  costs  have  a  direct 
and  consistent  relationship  to 
differences  in  prices  charged  to  various 
types  of  customers. 

DOC  Position.  Kyung  Dong  never 
requested  the  Department  to  make  a 
level-of-trade  adjustment.  The 
respondent  did,  however,  request  that 
sales  to  the  United  States  be  compared 
only  to  home-market  sales  made  in 
similar  quantities  and  under  similar 
circumstances.  Kyung  Dong  classified  its 
home-market  sales  into  four  categories: 
(1)  Sales  to  department  stores;  (2)  sales 
to  wholesalers;  (3)  door-to-door  sales: 
and  (4)  sales  to  company  employees  and 
sales  of  defective  goods.  Kyung  Dong 
claims  that  U.S.  sales  should  be 
compared  only  to  sales  to  wholesalers 
because  the  quantities  and 
circumstances  of  these  sales  are  most 
similar  to  Kyung  Dong's  sales  in  the  U.S. 
market.  Respondent  could  not 
substantiate  this  claim  during 
verification.  Therefore,  for  purposes  of 
this  determination,  we  compared  sales 
in  the  U.S.  market  to  all  home-market 
sales,  except  for  sales  to  employees  and 
sales  of  defective  goods. 
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Comment  11.  With  regard  to  Kyung 
Dong,  petitioner  argues  that  the 
Department  should  follow  its  usual 
practice  in  classifying  bad  debt  as 
indirect  selling  expenses  and  deny  this 
claimed  adjustment  to  home-market 
sales. 

DOC  Position.  We  agree.  The 
Department  has  consistently  treated  bad 
debt  losses  as  indirect  selling  expenses 
because  they  are  not.  by  their  very 
nature,  directly  tied  to  sales. 

Comment  12.  With  regard  to  Kyung 
Dong,  petitioner  argues  that  the  claimed 
adjustment  for  advertising  expenses 
should  be  denied  because  it  is  based  on 
the  following  faulty  premises:  (1) 
Portions  of  advertising  expenses 
claimed  are  for  expenses  incurred  for 
institutional  advertising:  (2)  advertising 
for  multi-product  advertising  was 
improperly  allocated  over  sales  of 
cooking  ware  in  the  home  market, 
instead  of  using  an  allocation  based  on 
the  relative  size  of  advertisement  for 
each  product  under  investigation;  (3) 
advertising  was  incorrectly  included  for 
items  not  used  to  establish  FMV  in 
caU.ulafing  selling  expense:  and  (4) 
respondent  failed  to  list,  or  apply,  any 
advertising  expenses  incurred  by  Kyung 
Dong  New  Jersey  (KDNJ)  to  purchase 
price  transactions. 

DOC  Position.  We  disagree.  We 
verified  that  all  advertising  expenses 
claimed  by  Kyung  Dong  and  KDNJ  were 
allowable  as  a  circumstance-of  sale 
adjustment  under  our  regulations  and 
that  the  respondent's  method  of 
allocating  advertising  expenses  was 
proper. 

Comment  13.  With  regard  to  Kyung 
Dong,  petitioner  contends  that 
respondent  has  overstated  its  home- 
market  credit  expense  by  basing  it  on  an 
interest  rate  greater  than  the  benchmark 
used  in  the  countervailing  duty  (CVD) 
investigation  involving  the  same 
company  and  product.  Petitioner  argues 
that  Kyung  Dong,  as  well  as  other 
respondents,  should  be  required  to 
calculate  credit  expenses  based  on  an 
interest  rate  no  higher  than  the 
benchmark  used  in  the  CVD  case. 
Petitioner  argues  further  that  since  the 
Department  could  not  verify  the  average 
time  that  credit  was  extended  by  Kyung 
Dong,  the  claimed  adjustment  for  credit 
expense  must  be  denied. 

DOC  Position.  In  CVD  investigations, 
we  use  a  national  short-term  benchmark 
to  measure  the  benefit  arising  from 
subsidized  short-term  loans,  in 
accordance  with  the  "Subsidies 
Appendix"  attached  to  the  notice  of 
Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina:  Final 
Affirmative  Counten'oiling  Duty 
Determination  and  Countervailini:  Dutv 


Order  (49  FR  18006— April  26,  1984). 
This  is  because  we  seek  the  cost  of  the 
most  comparable  alternative  source  of 
financing  to  government-subsidized 
loans.  In  an  antidumping  investigation, 
however,  we  measure  a  company's 
actual  cost  of  credit,  and  use  this 
amount  to  compute  the  company's  credit 
expenses,  because  it  is  that  cost  which 
affects  the  company's  pricing  policies. 
Comment  14.  With  regard  to  Kyung 
Dong,  petitioner  argues  that  the  claimed 
duty  drawback  adjustment  should  be 
reduced  to  the  extent  it  is  based  on 
drawback  of  duties  paid  on  chemicals 
which  are  not  physically  incorporated 
into  the  exported  item. 

DOC  Position.  Kyung  Dong  did 
receive  duty  drawback  on  emery 
powder  and  chromic  oxide,  which  are 
used  in  the  washing  and  polishing  of 
cooking  ware,  and  are  not  physically 
incorporated  into  the  exported  product. 
However,  we  did  not  make  an 
adjustment  to  Kyung  Dong's  duty 
drawback,  because  deducting  this 
portion  of  the  drawback  would  not  have 
a  significant  effect  on  the  calculation  of 
the  dumping  margin.  See  also.  DOC 
response  to  petitioner's  comment  3. 

Comment  15.  With  regard  to  Kyung 
Dong,  petitioner  contends  that  its 
claimed  adjustment  to  FMV  for  inland 
freight  for  home-market  shipments  is 
significantly  overstated.  Petitioner 
argues  that  any  home-market  deliveries 
of  Kyung  Dong  cooking  ware  by  its 
employees  using  company-owned  trucks 
cannot  qualify  as  an  inland  freight 
adjustment  to  FMV,  and  that 
respondent's  inability  to  segregate  its 
expenses  for  delivering  cooking  ware 
necessarily  overstates  these  costs. 

DOC  Position.  We  agree  with 
petitioner,  and  have  not  adjusted  FMV 
for  foreign  inland  freight  because  Kyung 
Dong  was  unable  to  provide  any 
documentation  for  its  estimated 
calculation  of  inland  freight  expenses. 
Comment  16.  With  regard  to  Kyung 
Dong,  petitioner  argues  that  all  sales 
made  through  KDNJ  meet  the  criteria 
for,  and  should  be  treated  as,  exporter's 
sales  price  (ESP)  transactions.  Petitioner 
further  argues  that  in  the  event  the 
Department  does  not  treat  all  KDNJ 
sales  as  ESP  transactions,  the 
Department  should  impute  an 
appropriate  commission  factor  to  be 
deducted  from  purchase  price. 

DOC  Position.  Kyung  Dong  received 
the  customer's  sales  orders  through 
KDNJ  for  certain  sales  to  the  United 
States.  Since  these  sales  occurred  prior 
to  the  date  of  importation  and  KDNJ 
merely  transmitted  the  order  to  Kyung 
Dong,  we  consider  these  sales  to  be 
purchase  price  sales,  as  defined  in 
section  772  of  the  Act.  Furthermore,  we 


do  not  impute  commissions  in  purchase 
price  transactions. 

Comment  17.  With  regard  to  Dae 
Sung,  petitioner  states  that  respondent 
failed  to  set  forth  sales  data  for  one  of 
its  five  largest  third-oountry  markets, 
thereby  leaving  the  Department  without 
a  full  set  of  data  for  oomparisons  with 
third-country  sales.  TTierefore,  petitioner 
argues  that  the  Department  should  use 
best  information  available,  drawing 
inferences  adverse  to  Dae  Sung,  for 
those  United  States  sales  <lisregarded  in 
the  preliminary  determination;  or  at  the 
minimum,  should  use  constructed  value 
as  the  basis  of  comparison  for  those 
sales. 

DOC  Position.  We  disagree  with 
petitioner.  Dae  Sung  did  not  report  its 
sales  to  its  second-largest  third-country 
market  because  the  vast  majority  of 
sales  to  that  market  consisted  of 
merchandise  that  fell  outside  the  scope 
of  this  investigation. 

Comment  18.  With  regard  to  Dae 
Sung,  petitioner  contends  that  since 
responder.ts  paid  commissions  on  both 
third-country  and  United  States  sales, 
its  claim  for  offsetting  commissions  paid 
in  the  U.S.  market  wifli  indirect  selling 
expenses  is  inappropriate. 
DOC  Position.  We  agree. 
Commissions  were  paid  on  both  U.S. 
sales  and  on  third-country  sales. 
Therefore,  we  made  a  circumstance  of 
sale  adjustment  based  on  the  difference 
in  the  commissions  paid  in  both 
markets. 

Comment  19.  With  regard  to  Bum  Koo. 
petitioner  submits  that  the  Department 
should  follow  its  normal  practice  and 
disregard  Bum  Koo's  drawback 
adjustments  because  a  response 
correcting  its  improperly  calculated 
drawback  claim  was  not  submitted  prior 
to  verification. 

DOC  Position.  In  its  original 
submission.  Bum  Koo  incorrectly  made  a 
claim  for  duty  drawback  on  its  home- 
mariket  sales,  which  we  disallowed  in 
our  preliminary  determination.  The 
company  subsequently  amended  its 
response  and  correctly  claimed  a  duty 
drawback  adjustment  to  sales  to  the 
United  States.  We  verified  this  amended 
response. 

Comment  20.  With  regard  to  Bum  Koo. 
petitioner  argues  that  U.S.  commissions 
are  not  subject  to  offset  because 
respondent  has  not  claimed,  nor  has  the 
Department  verified,  any  indirect  selling 
expenses  incurred  by  Bum  Koo  in  the 
home  market. 

DOC  Position.  We  agree.  No  offsets 
were  made  for  commissions  paid  in  the 
United  States. 

Comment  21.  With  regard  to  Hai 
Dong,  petitioner  argues  that 
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respondent's  adjustment  for  a 
commission  offset  must  be  limited  to 
home  market  indirect  selling  expenses 
or  to  U.S.  commissions,  whichever  is 
less,  in  accordance  with  §  353.15(c)  of 
our  regulations. 

DOC  Position.  We  agree.  As  there 
were  no  home-market  sales,  for  each 
U.S.  sale  for  which  a  commission  was 
paid,  we  compared  the  commission  to 
the  verified  indirect  selling  expenses  for 
third-country  sales  and  applied  the 
commission  offset. 

Comment  22.  With  regard  to  Namil, 
petitioner  contends  that  if  respondent 
has  reported  a  lower  sale  price  than  that 
actually  chained  to  the  third-country 
customer  due  to  Namil's  deductions  for 
exchange  rate  losses  or  trading 
company  mark-up,  then  the  third- 
country  price  should  be  the  contract  sale 
price,  not  Namil's  net  receipts  on  such 
sales. 

DOC  Position.  We  disagree.  The 
proper  sale  price  to  use  in  fair  value 
comparisons  is  the  price  actually 
received  from  the  customer  based  on  the 
respondent's  net  receipts. 

Comment  23.  Petitioner  argues  that 
certain  plant  management  expenses, 
such  as  wages  for  cafeteria  cooks,  plant 
security  guards,  and  bus  drivers  were 
improperly  included  in  general,  selling 
and  administrative  expenses  by  the 
respondents  instead  of  factory 
overhead.  These  expenses  should  be 
included  in  the  cost  of  manufacture  for 
purposes  of  the  final  determination. 
DOC  Position.  We  agree.  Because 
these  expenses  are  necessary  for  the 
operation  of  the  manufacturing  plant,  we 
have  reclassified  them  as  factory 
overhead  expenses  and  included  them 
in  the  cost  of  manufacture. 

Comment  24.  Petitioner  argues  that 
respondents'  claimed  adjustment  to 
production  costs  for  duty  drawback 
should  be  denied  because  (a)  if  includes 
rebates  of  import  duties  levied  on  raw 
materials  which  are  not  physically 
incorporated  into  the  exported 
merchandise,  but  rather  are  wasted  as 
part  of  the  production  process,  and  (b) 
because  official  Korean  Customs  loss 
rates  on  which  duty  drawback  payments 
are  based  exceed  the  respondents' 
actual  loss  rates. 

DOC  Position.  As  explained  in  the 
"Cost  of  Production/Constructed  Value" 
section  of  this  notice,  we  included  duty 
drawback  in  the  cost  of  production  of 
home-market  sales  and  did  not  include 
it  in  the  cost  of  production  for  third- 
country  sales. 

Comment  25.  Petitioner  argues  that 
consumer  packing  labor  costs  should  be 
included  in  the  cost  of  materials  and 
fabrication  expenses  for  purposes  of 
constructed  value  calculations,  because 


such  packing  is  part  of  the  product  sold 
to  the  consumer  or  end-user. 

DOC  Position.  We  agree  with 
petitioner,  and  have  included  the 
materials,  labor,  and  factory  overhead 
expenses  related  to  consumer  packing  in 
the  cost  of  manufacture. 

Comment  26.  Petitioner  claims  that 
respondents  should  not  be  allowed  to 
offset  interest  expenses  by  certain  non- 
operating  interest  income,  such  as 
dividends  and  interest  on  bank 
accounts. 

DOC  Position.  We  agree  with 
petitioner.  Interest  income  which  does 
not  result  from  production  or  sales  of  the 
products  under  investigation  is  not 
related  to  those  products. 

Comment  27.  Petitioner  contends  that 
the  respondents'  cost  of  materials 
should  include  the  2.5  percent  defense 
tax  levied  on  all  imported  raw  materials. 

DOC  Position.  We  agree  with 
petitioner.  The  defense  tax  was  included 
in  the  respondents'  materials  costs  with 
respect  to  home-market  production 
costs.  Since  this  tax  is  rebated  upon 
exportation  of  the  fmished  product,  we 
did  not  include  it  in  the  cost  of 
production  for  third-country  sales. 

Comment  28.  Petitioner  contends  that 
the  Department  has  failed  to  specify 
whether  the  value-added  tax  (VAT)  paid 
on  imported  raw  materials  was  refunded 
upon  exportation  of  the  finished 
product.  In  addition,  because  the  VAT 
levied  on  home-market  sales  is  not 
refunded  but  rather  passed  through  to 
the  consumer,  it  should  be  included  in 
the  cost  of  production  in  determining 
whether  home-market  sales  were  made 
at  prices  lower  than  the  cost  of 
production. 

DOC  Position.  We  disagree  with 
petitioner.  The  VAT  is  collected  by  the 
respondents  who  pass  it  on  to  Korean 
tax  authorities.  Furthermore,  sales 
prices  submitted  by  respondents  were 
net  of  VAT.  Therefore,  we  did  not 
include  VAT  in  production  costs. 

Comment  29.  Petitioner  believes  that 
all  export-related  direct  selling  expenses 
should  be  included  in  general,  selling 
and  administrative  expenses. 

DOC  Position.  We  have  included  in 
general,  selling  and  administrative 
expenses  all  direct  selling  expenses 
related  to  sales  of  these  products  in  the 
appropriate  markets.  We  did  not  include 
transportation  and  other  ex-factory 
expenses,  however,  since  the  cost  of 
production  is  compared  to  an  ex-factory 
price  for  purposes  of  the  below-cost  test. 

Comment  30.  Petitioner  affirms  that 
annual  bonuses  paid  to  employees 
should  be  prorated  over  the  period  of 
investigation,  classified  as  factory 
overhead,  and  not  included  in  general, 
selling  and  administrative  expenses. 


DOC  Position.  We  included  the  pro 
rata  portion  of  employee  bonuses  in 
fabrication  costs,  not  in  general,  selling 
and  administrative  expenses. 

Comment  31.  Petitioner  argues  that 
Kyung  Dong's  capitalized  expenses  for 
molds,  which  were  not  included  in 
depreciation,  should  be  reclassified  as 
factory  overhead  and  included  in  the 
cost  of  manufacture  for  purposes  of  the 
final  determination. 

DOC  Position.  We  revised 
depreciation  expenses  to  include  the 
depreciation  of  molds,  and  treated  these 
as  factory  overhead  included  in  the  cost 
of  manufacture. 

Comment  32.  Petitioner  contends  that 
Namil  double-counted  scrap  revenue  as 
an  offset  to  both  material  costs  and 
general,  selling  and  administrative 
expenses. 

DOC  Position.  We  agree  with 
petitioner.  Where  submitted  scrap 
offsets  reflected  amounts  other  than 
actual  scrap  recovery,  we  adjusted 
material  costs  to  reconcile  with  actual 
scrap  sales  and  inventory  quantities. 
We  did  not  include  material  scrap 
recovery  as  non-operating  income  in 
general,  selling  and  administrative 
expenses. 

Comment  33.  Petitioner  argues  that,  in 
calculating  Namil's  production  costs  and 
constructed  value  for  purposes  of  the 
final  determination,  the  Department 
should  use  general,  selling  and 
administrative  expenses  for  the  period 
of  investigation  rather  than  an  average 
for  calendar  year  1985. 

DOC  Position.  We  agree  with 
petitioner.  We  made  certain  adjustments 
to  reflect  Namil's  general,  selling  and 
administrative  expenses  during  the 
period  of  investigation. 

Comment  34.  Petitioner  contends  that 
losses  sustained  by  Namil  as  a  result  of 
a  warehouse  fire  which  occurred  during 
the  period  of  investigation  are  a  cost  of 
doing  business  and  should  be  included 
in  the  respondent's  production  costs. 
DOC  Position.  Since  the  loss  of  the 
materials  resulting  from  the  fire  would 
not  have  been  considered  a  cost  related 
solely  to  current  operations,  this  loss 
should  be  amortized  over  a  reasonable 
period  of  time.  This  relatively 
insignificant  loss  would  have  no  effect 
on  production  costs  during  the  period  of 
investigation.  Therefore,  we  did  not 
include  this  loss  in  the  cost  of 
production. 

Comment  35.  Petitioner  argues  that 
the  Department  should  disregard  any 
cost-of-production  information 
submitted  by  Bum  Koo  during  the 
verification  unless  such  information  is 
more  detrimental  to  the  respondent  than 
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the  best  information  otherwise 
available. 

DCX:  PbsiUon.  We  used  Ibe  cost 
information  suboutted  by  Bom  Koo 
when  it  could  be  verifled.  Most  of  the 
changes  to  the  submitted  cost-o{^ 
production  ioiarmation  resulted  £rom 
differences  in  methodology,  not  because 
the  data  could  not  be  veriHed. 

Comment  36.  Petitioner  argues  that 
import  duties  paid  by  Bum  Koo  on  raw 
material  inputs  should  be  included  in 
the  respondent's  production  costs. 

DOC  Position.  We  agree.  We  adjusted 
Bum  Koo's  production  costs  to  include 
duty  drawback,  since  the  cost  of 
production  was  related  to  home-market 

S9fCS. 

Comment  37.  With  respect  to  Bum 
Koo.  petYtioner  argues  that  general, 
selling  and  administrative  expenses 
should  be  allocated  over  the  cost  of 
goods  soW  rather  than  over  the  cost  of 
manufacture,  which  significantly 
understates  such  expenses. 

DOC  Position.  We  agree  with 
petitioner.  We  used  the  cost  of  goods 
sold  to  calculate  the  percentage  of 
general,  selling  and  administrative 
expenses  in  cases  where  respondents 
used  a  different  methodclogy. 

Comment  38.  Petitioner  contends  that 
the  Department  sboold  disallow  the 
theoretical  scrap  offset  claimed  by  Bum 
Koo  because  actual  usage  rates  and 
money  amounts  received  were  not 
verified. 

DOC  Position.  We  obtained  eictaal 
scrap  data  during  verification  and 
appropriately  adjusted  the  theoretical 
scrap  offset  to  actual  usage  rates. 

Comment  39.  With  respect  to  Bum 
Koa  petitioner  argues  that  the 
Department  should  include  the 
respondent's  research  and  development 
expenses  in  the  cost  of  manufacture 
because  the  nature  of  these  expenses 
was  neither  explained  nor  verified. 

DOC  Position.  Since  the  respondent 
could  not  document  the  nature  of  the 
research  and  development  expenses,  a 
portion  of  these  expenses  was  included 
in  general,  selling  and  administrative 
expenses. 

Comment  40.  Petitioner  argues  that, 
because  the  Department  was  unable  to 
verify  Bum  Koo's  standard  labor  and 
machine  time  expenses  for  the  products 
under  investigation,  we  must  base  our 
final  determination  on  best  information 
otherwise  available  in  calculating  such 
expenses. 

DOC  Position.  During  verification,  we 
ascertained  that  Bum  Koo  had 
accounted  for  all  labor  and  and  factory 
overhead.  We  compared  the  results  of 
Bum  Koo's  allocation  to  the  data 
submitted  by  the  other  respondents, 
which  was  in  the  official  record  of  this 


case,  and  determined  that  the  amount 
allocated  by  Bum  Koo  was  reasonable. 

Comment  41.  With  respect  to  Bum 
Koo,  pebtioDer  coirtends  that  the 
Department  shooldaUocate  depreciation 
for  new  equipment  acquisitions  per 
production  volume  by  quarter  in  order  to 
include  the  appropriate  expenses  for 
such  new  equipmeat  in  the  respondent's 
cost  of  manufacture. 

DOC  Position.  We  agree  with 
petitioner.  We  reviewed  depreciation  on 
assets  acquired  during  the  year  and, 
where  apiwjpriate.  made  adjustments 
ensuring  that  these  expenses  were 
accounted  for  in  the  correct  period. 

Comment  42.  Petitioner  argues  that 
the  Department  sboold  impute  interest 
expenses  to  general,  selling  and 
administrative  expenses  on  all  interest- 
free  loans  Bum  Koo  received  from 
related  parties. 

DOC  Position.  We  agree  with 
petitioner.  We  imputed  interest 
expenses  on  all  interest-free  loans 
received  by  Bum  Keo  from  related 
parties  to  reflect  the  prevailing  market 
cost  of  comparable  loans  from 
commercial  sources. 

Comment  43.  Petitioner  argues  that 
Dae  Song's  material  costs  were 
understated  because  they  were  based 
on  standard  government  usage  rates, 
rather  than  on  the  respondent  s  lower 
actual  usage  rates. 

DOCPosiUon.  We  used  the 
respondent's  actual  verified  scrap  rates. 

Comment  44.  With  regard  to  Dae 
Sung,  petitioner  argues  that  scrap 
revenue  derived  from  1985  sales  of 
cooking  ware  produced  in  1961  for  a 
customer  in  Iran  is  non-operating 
revenue  and  should  not  be  allowed  as 
an  offset  to  general,  selling  and 
administrative  expenses. 

DOC  Position.  We  agree  with 
petitioner.  The  sale  of  cooking  ware 
originally  destined  for  Iran  which  was 
sold  during  1985  was  not  a  result  of 
production  during  that  period  of  time. 
Therefore,  we  did  not  use  the  sale  of 
obsolete  inventory  lo  offset  the  cost  of 
production  during  the  period  of 
investigation. 


Respondents'  ComoeDts 

Comment  1.  Respondents  contend  that 
the  purpose  of  duty  drawback  is  to 
reimburse  the  exporter  for  the  duty  paid 
on  the  amount  of  raw  materials  required 
to  produce  a  given  quantity  of  finished 
product,  i.e..  including  waste,  and  not, 
as  petitioner  argues  only  on  the  raw 
materials  that  are  actually  physically 
incorporated  into  the  exported  product, 
i.e..  not  including  waste.  Respondents 
further  contend  that  their  argument  is 
supported  by  section  772(d)  of  the  Act 
and  that  the  Korean  system  completely 


complies  with  these  statutory  criteria. 
Therefore,  respondents  argue  that  the 
full  amowvt  fA  the  dirty  drawback 
received  for  steel  should  be  allowed  as 
an  adjustment. 

DOC  Position.  See  response  to 
petitioner's  comment?. 

Comment  2.  Respondents  argue  that 
since  Korean  duty  drawback  procedures 
are  the  same  for  both  U.S.  and  third- 
country  sales,  the  Department  must  be 
consistent  in  its  duty  drawback 
adjustments. 

DOC  Position.  We  ag^e.  We  have 
added  duty  drawback  to  both  United 
States  price  and  third-country  price. 

Comment  3.  Kyung  Dong  contends 
that  the  bad  debt  if  incurred  as  a  result 
of  uncollected  invoices  to  two 
customers,  one  which  went  bankrupt 
and  one  which  is  presently  serving  a  jail 
sentence,  is  distinguishable  from  the  bad 
debt  generally  classified  by  the 
Department  as  an  indirect  selLng 
expense.  Respondent  a^ues  that  the 
bad  debt  th^  incurred  luujuestionably 
falls  within  the  statutory  and  regulatory 
construct  for  circumstaace-of-sale 
adjustment  If  this  circumstanceof-sale 
adjustment  is  disaUowed,  respondent 
requests  that  fifty  percent  of  its  verified 
write-off  amount  for  bad  debt  for  fiscal 
1986  be  induded  among  its  home-market 
indirect  selling  expenses. 

DOC  Position.  We  disagree.  See 
response  to  petitioner's  coonnent  11. 

Comment  4.  Kyung  Dong  argues  that 
its  adjustment  for  advertising  expenses 
in  the  home  market  is  roasonaUy 
calculated  and  fully  verified  and.  hence, 
there  is  no  need  for  modification. 
Similarly,  respondent  argues.  KDNJ's 
advertising  expenses  are  properly 
allocated  to  its  ESP  sal^  cmly. 

DOC  Position.  See  response  to 
petitioner's  comment  12. 

Comment  5.  Kyung  Dong  states  that  it 
imports  emery  powder  and  chromic 
oxide  for  use  in  its  cookivare 
production,  and  af^ies  for  and  receives 
a  rebate  of  duties  paid  on  them  upon 
exportation  of  its  mercbendise. 
Therefore,  respondent  argues  that  its 
purchase  price  and  ESP  sales  ^ould  be 
increased  by  the  amount  erf  doties  which 
were  rebated  "by  reasoB  of  the 
exportation  of  the  merdiandise  to  the 
United  States,"  as  stated  in  the 
antidumping  duty  law  [19  U.S.C. 
1677a(d)(I)). 

DOC  Position.  See  response  to 
petitioner's  comments  3  and  14. 

Comment  6.  Kyung  Dong  aigues  that 
the  calculation  of  its  foreign  inland 
freight  costs  for  merchaedise  Kyung 
Dong  delivers  itself  is  a  reasonable 
estimate  in  light  of  the  fact  that  it 
maintains  no  records  of  what  specific 
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shipments  are  carried  in  which  vehicles 
at  what  time.  Respondent  further  argues 
that  there  is  no  reason  to  believe  that 
this  estimate  in  anyway  distorts  reality, 
and  submits  that  the  estimate  was  fully 
verified,  as  was  the  non-existence  of 
reasonable  alternatives. 

DOC  Position.  We  disagree.  See 
response  to  petitioner's  comment  15. 

Comment  7.  Dae  Sung  states  that 
information  was  provided  to  the 
Department  on  commissions  paid  for 
U.S.  sales  and  for  third-country  sales, 
and  on  indirect  selling  expenses. 
Respondent  argues  that  the  Department 
should  permit  commission  offsets 
consistent  with  Department  policy,  the 
statute,  and  the  regulations  (19  U.S.C. 
1677b  and  19  CFR  353.15). 

DOC  Position.  See  response  to 
petitioner's  comment  18. 

Comment  8.  Respondents  contend  that 
it  was  entirely  proper  for  Dae  Sung  not 
to  have  reported  its  sales  to  its  second- 
largest  third-country  market  because  the 
vast  majority  of  sales  to  that  market 
consisted  of  merchandise  that  fell 
outside  the  scope  of  this  investigation. 

DOC  Position.  We  agree  with 
respondents.  See  response  to 
petitioner's  comment  17. 

Comment  9.  With  respect  to  Dae 
Sung's  scrap  sale  in  1985  of  cooking 
ware  produced  for  an  Iranian  customer 
in  1981,  respondents  argue  that  Dae 
Sung  incurred  expenses  during  1985  in 
attempting  to  sell  this  merchandise. 
Therefore,  the  revenue  from  this  scrap 
sale  should  be  allowed  as  an  offset  to 
general,  selling  and  administrative 
expenses. 

DOC  Position.  We  disagree.  See 
response  to  petitioner's  comment  44. 

Comment  10.  Hai  Dong  argues  that  it 
is  entitled  to  a  commission  offset  on  the 
basis  of  its  indirect  selling  expenses, 
which  were  verified  by  the  Department. 

DOC  Position.  See  response  to 
petitioner's  comment  21. 

Comment  11.  Respondents  argue  that 
certain  plant  management  expenses, 
such  as  wages  for  cafeteria  cooks,  plant 
security  guards,  and  bus  drivers  were 
properly  included  in  general,  selling  and 
administrative  expenses,  because  these 
expenses  are  not  related  to  any 
particular  operation  or  product  but 
rather  relate  to  overall  company 
operations. 

DOC  Position.  We  disagree.  See 
response  to  petitioner's  comment  23. 

Comment  12.  Respondents  contend 
that  their  claimed  duty  drawback 
adjustment  to  production  costs  should 
be  allowed  because  (a]  petitioner  relied 
on  a  mistaken  comparison  of  Korean 
government  input  ratios  with  company 
loss  percentages  in  concluding  that  duty 
drawback  made  an  excessive  allowance 


for  waste,  (b)  Korean  government  loss 
percentages  are  consistent  with  the 
respondents'  loss  percentages,  and  (c)  in 
the  case  of  Hai  Dong,  the  respondent 
submitted  steel  costs  that  were  based  on 
government  waste  rates  and  verified. 

DOC  Position.  See  response  to 
petitioner's  comment  24. 

Comment  13.  Respondents  contend 
that,  contrary  to  petitioner's  assertion, 
interest  expenses  were  not  offset  by 
non-operating  interest  revenues  in 
calculating  general,  selling  and 
administrative  expenses.  Non-operating 
interest  income  was  included  in  general, 
selling  and  administrative  expenses 
only  to  the  extent  of  non-operating 
interest  expenses.  Therefore,  no  interest 
expenses  were  offset  by  interest  income. 

DOC  Position.  We  only  included 
interest  income  as  an  offset  when  it  was 
related  to  production  or  sales  of 
products  under  investigation. 

Comment  14.  Respondents  argue  that, 
contrary  to  petitioner's  assertion,  the 
value  added  tax  (VAT)  is  not  a  cost  of 
production  because  it  is  passed  through 
by  the  respondents  to  their  customers  or 
end-users.  With  respect  to  Kyung  Dong, 
the  VAT  should  be  excluded  from 
production  costs  for  purposes  of 
determining  whether  home-market  sales 
were  made  at  prices  below  production 
costs,  because  Kyung  Dong  reported  its 
home-market  sale  prices  net  of  VAT. 

DOC  Position.  See  response  to 
petitioner's  comment  28. 

Comment  15.  Respondents  contest 
petitioner's  assertion  that  employee 
bonuses  should  be  included  in  factory 
overhead  and  prorated  into  general, 
seUing  and  administrative  expenses. 
Respondents  claim  they  properly 
included  bonuses  for  factory  workers 
and  managers  in  the  cost  of 
manufacture,  and  bonuses  for 
administrative  workers  and  managers  in 
general,  selling  and  administrative 
expenses. 

DOC  Position.  We  agree  with 
respondents  on  this  issue. 

Comment  16.  With  respect  to  Namil, 
respondent  contests  petitioner's 
assertion  that  scrap  offsets  were  double- 
counted.  Rather,  respondent  argues  that 
Namil's  income  statement  reflects  a 
revaluation  of  year-end  scrap  inventory, 
and  not  sales  of  scrap  merchandise. 

DOC  Position.  See  response  to 
petitioner's  comment  32. 

Comment  17.  With  respect  to  Namil's 
losses  in  a  warehouse  fire,  respondents 
argue  that  fire  losses  should  not  be 
included  in  production  costs  because  a 
fire  is  not  a  cost  of  doing  business.  Fire 
insurance,  however,  is  a  cost  of  doing 
business  and  was  included  in  fixed 
factory  overhead. 


DOC  Position.  See  response  to 
petitioner's  comment  34. 

Comment  18.  With  respect  to  Namil, 
in  response  to  petitioner's  contention 
that  the  Department  should  use  general, 
selling  and  administrative  expenses  for 
the  period  of  investigation  rather  than 
an  average  for  calendar  year  1985. 
respondents  argue  that  Namil's  books 
are  closed  once  a  year.  Therefore,  the 
only  real  figure  for  general,  selling  and 
administrative  expenses  is  the  calendar 
year  figure  and  the  figure  for  the  period 
of  investigation  is  only  an  estimate. 

DOC  Position.  See  response  to 
petitioner's  comment  33. 

Suspension  of  Liquidation.  In 
accordance  with  section  733(d)(2)  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  certain 
stainless  steel  cooking  ware  from  Korea 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
]uly  7, 1986,  the  date  of  publication  of 
our  notice  of  preliminary  determination 
in  the  Federal  Register.  The  U.S. 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  bond  equal  to 
the  estimated  weighted-average  amount 
by  which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
cash  deposit  or  bonding  rate  established 
in  the  preliminary  determination  shall 
remain  in  effect  with  respect  to  entries 
or  withdrawals  made  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Manufscturer/producer/exponer 


Margin 
(pef- 
cent) 


Bum  Koo 

Dae  Sung  

Hai  Dong 

Kyung  Dong.. 

Naml  , 

AH  others 


31^ 
6.11 

12.14 

28.20 
136 

12.40 


Article  VI 15  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(njo  product . . .  shall  be 
subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  dumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount.  Accordingly,  the 
level  of  export  subsidies  (as  determined 
in  the  November  19, 1986  final 
affirmative  countervailing  duty 
determination  on  certain  stainless  steel 


cooking  ware  from  the  Repubhc  of 
Korea)  will  be  subtracted  from  the 
dumping  margins  for  cash  deposit  or 
bonding  pnrposes  on  imports  of  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice. 

Critical  Ckcumstances 

Petitioner  alleged  that  imports  of  the 
subject  merchandise  from  Korea  present 
"critical  circumstances."  Under  section 
733(e)(1)  of  the  Act  critical 
circumstances  exist  if  we  determine 
that: 

( A)(i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value. 
and 

(B)  There  have  been  massive  imports  or  the 
-lass  or  kind  of  merchandise  that  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place:  (1)  The 
volume  and  value  of  the  imports;  (2) 
seasonal  trends:  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports.  Based  on  our  analysis  of 
recent  import  statistics,  we  find  that 
imports  of  the  subject  merchandise  from 
Korea  have  not  been  massive  over  a 
short  period.  Accordingly,  we  do  not 
have  to  consider  whether  section 
733(e)(1)(A)  of  the  Act  applies  in  this 
case.  Therefore,  we  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  certain  stainless 
steel  cooking  ware  from  Korea.  We  have 
notified  the  ITC  of  this  determination. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
rrc  confirms  that  it  will  not  disclose 
such  information  either  publicly  or 
under  an  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  United  States 


industry,  within  45  days  of  the  date  of 
this  determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated,  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  If  the  ITC,  however, 
determines  that  such  injury  does  exist, 
we  will  issue  an  antidumping  duty  order 
directing  the  U.S.  Customs  Service  to 
assess  an  antidumping  duty  on  certain 
stainless  steel  cooking  ware  from  Korea, 
equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 

Administrative  Praceduies 

We  afforded  interested  parties  an 
opportunity  to  submit  written  views  in 
accordance  with  §  353,46  of  our 
regulations  (19  CFR  353.46).  We  also 
afforded  the  parties  to  the  proceeding  an 
opportunity  to  present  views  orally 
before  the  Department  at  a  public 
hearing  in  accordance  with  §  353.47  of 
our  regulations  (19  CFR  353.47).  No 
hearing  was  requested. 

Both  petitioner  and  respondents 
submitted  briefs  addressing  the  sales 
issues  arising  from  the  investigation  on 
September  29,  1986,  and  rebuttal  briefs 
on  October  7, 1986.  We  received 
additional  briefs  on  cost-of-production 
and  constructed  value  issues  on  October 
30  and  November  3, 1986. 

This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  ((19 
U.S.C.  1673d(d))]. 
Paul  Freedenberg, 

Assistant  Secretary  far  Trade  Administration. 
November  19. 1986. 
|FR  Doc.  86-26660  Filf  d  11-25-86;  8:45  am} 
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IA-583-603) 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Stainless 
Steel  Cooking  Ware  From  Taiwan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce.  i 

action:  Notice.      ' 

summary:  We  determine  that  certain 
stainless  steel  cooking  ware  from 
Taiwan  is  being,  oris  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value.  We  also  determine  that  critical 
circumstances  exist  only  with  respect  to 
imports  of  this  merchandise  from 
Taiwan  by  Song  Far  Industry  Co..  Ltd. 
and  Lyi  Mean  Industrial  Co.,  Ltd.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determinations.  We  have  also  directed 


the  U.S.  Customs  Service  to  continue 
with  the  suspension  of  liquidation  of  all 
entries  of  certain  stainless  steel  cooking 
ware  from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  and  to  require  a  cash 
deposit  or  bond  for  each  such  entry  in 
an  amount  equal  to  the  estimated 
dumping  margins.  Furthermore,  with 
respect  to  Song  Far  Industry  Co.,  Ltd., 
and  Lyi  Mean  Industrial  Co.,  Ltd.,  we 
have  directed  the  U.S.  Customs  Service 
to  suspend  liquidation  retroactively  to 
April  8. 1986,  on  all  unliquidated  entries, 
or  withdrawals  from  warehouse,  for 
consumption  as  descrit>ed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

EFFECTIVE  DATE:  November  26, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Davies  or  Barbara  Tillman,  Office 
of  Investigations.  Import  Administration, 
International  Trade  AAninistration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Aven»e,  NW. 
Washington,  DC  20230;  telephone  (202) 
377-1785  or  377-2438. 

SUPPLEMENTARY  MFOMIATION: 
Final  Determination 


We  determine  that  certain  stainless 
steel  cooking  ware  from  Taiwan  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C.  1673d{a)).  We  made  fair  value 
comparisons  on  sales  of  the  class  or 
kind  of  merchandise  to  the  United  States 
during  the  period  of  investigation, 
August  1, 1985  through  January  31, 1986. 
The  weighted-average  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
also  determine  that  critical 
circumstances  exist  only  with  respect  to 
imports  of  this  merchandise  by  Song  Far 
Industry  Co.,  Ltd.  and  Ljri  Mean 
Industrial  Co.,  Ltd. 

Case  History 

On  January  21, 1986,  we  received  a 
petition  filed  in  proper  form  by  the  Fair 
Trade  Committee  of  the  Cookware 
Manufacturers  Association  on  behalf  of 
the  U.S.  industry  which  manufactures 
stainless  steel  cooking  ware.  In 
compliance  with  the  filmg  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleged  that 
imports  of  certain  stainless  steel  cooking 
ware  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 
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We  determined  that  the  petition 
contained  suflicient  grounds  upon  which 
to  initiate  an  antidumping  duty 
investigation.  We  initiated  such  an 
investigation  on  February  lOv  1986  (51 
FR  6019,  February  19. 1986).  and  notified 
the  rrC  of  our  action.  On  March  7. 1986. 
the  FTC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  stainless  steel  cooking  ware 
from  Taiwan  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry  (51  FR  9541,  March  19, 1986). 

On  March  25, 1986,  we  presented 
antidumping  duty  questionnaires  to 
Golden  Lion  Metal  Industry  Co.,  Ltd. 
(Golden  Lion);  Song  Far  Industry  Co., 
Ltd.  (Song  Far);  and  Lyi  Mean  Industrial 
Co..  Ltd.  (Lyi  Mean).  According  to 
information  submitted  by  the  authorities 
in  Taiwan,  these  ccmtpanies  account  for 
at  least  60  percent  of  exports  of  the 
subject  merchandise  to  the  United 
States.  Respondents  were  requested  to 
answer  the  questionnaire  in  30  days. 

For  Golden  Lion,  we  received 
responses  on  April  28  and  May  9  and 
computer  tapes  on  May  20.  For  Song  Far, 
we  received  responses  on  April  29  and 
May  9. 15.  and  16,  and  received 
computer  tapes  on  May  23.  On  May  23, 
we  requested  additional  information 
from  these  two  companies.  We  received 
supplemental  responses  from  Golden 
Lion  on  June  6.  2a  23.  and  26,  and  from 
Song  Far  on  )une  6  and  20. 

We  granted  Lyi  Mean  an  extension 
until  May  30  for  submission  of  its 
response.  We  granted  an  additional 
extension  until  June  3,  and  a  subsequent 
extension  until  June  16.  We  received 
partial  responses  from  Lyi  Mean  on  June 
16  and  17.  Additional  responses  were 
received  on  June  23.  A  computer  tape 
was  provided  on  July  3. 

On  May  23.  and  June  4, 1966. 
petitioner  alleged  that  critical 
circumstances  exist  with  regard  to 
imports  from  Taiwan  of  the  products 
under  investigation. 

On  June  13, 1986,  petitioner  alleged 
that  home  market  and/or  third  country 
sales  of  the  products  under  investigation 
were  made  by  Golden  Lion  and  Song 
Far  at  prices  below  their  cost  of 
production.  On  June  23.  petitioner 
further  alleged  that  third  country  sales 
of  the  sub)ect  merchandise  were  made 
by  Lyi  Mean  at  prices  below  the  cost  of 
production.  These  aHegations  were 
received  too  late  to  be  considered  in  our 
preliminary  determination.  Cost  of 
production  questionnaires  were 
presented  to  the  three  respondents  on 
July  10.  Cost  responses  were  received  on 
August  11  from  Golden  Lion  and  Lyi 
Mean  and  on  August  14  from  Song  Far. 
Additional  information  was  requested 
on  August  27.  Supplemental  cost  data 


were  received  from  Golden  Lion  on 
September  3,  and  4  and  October  &  and 
from  Song  Far  on  September  3. 10,  and 
25.  From  September  1  to  26, 1986.  we 
verified  the  information  provided  by  the 
respondents  at  respondents'  company 
offices  in  Taiwan.  In  lieu  of  a  hearing, 
petitioner  and  respondents 
simultaneously  submitted  initial  briefs 
on  November  6,  and  rebuttal  briefs  on 
November  10. 1986.  We  have  taken 
these  written  views  into  consideration 
in  this  determination. 

Scope  of  the  Investigatioo 

The  products  covered  by  this 
investigation  are  non-electric  cooking 
ware  of  stainless  steel  which  may  have 
one  or  more  layers  of  aluminum,  copper 
or  carbon  steel  for  more  even  heat 
distribution.  These  products  are 
provided  for  in  item  number  653.94  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS).  The  products  covered  by  this 
investigation  are  skillets,  frying  pans, 
omelette  pans,  saucepans,  double 
boilers,  stock  pots,  sauce  pots,  dutch 
ovens,  casseroles,  steamers,  and  other 
stainless  steel  vessels,  all  for  cooking  on 
stove  top  burners,  except  tea  kettles  and 
fish  poachers.  Excluded  from  the  scope 
of  investigation  are  stainless  steel  oven 
ware  and  stainless  steel  kitchen  ware, 
which  are  included  under  the  653.94 
TSUS  item  number.  This  investigation 
covers  the  period  from  August  1. 1985. 
through  January  31. 1966. 

Fair  Value  Comparisons 

In  order  to  determine  whether  sales  of 
the  subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value.  For  purposes 
of  this  determination,  we  used  purchase 
price  information  provided  by 
respondents  and.  as  best  information 
available,  constructed  value  information 
provided  by  petitioner  and  respondents 
for  foreign  market  value. 

United  Slates  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price,  since  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  importation  into  the 
United  States.  We  calculated  the 
purchase  price  based  on  the  packed 
f.o.b.  or  i.os.  (free  on  rail)  price  to 
unrelated  purchasers  in  the  United 
States  or  to  unrelated  trading  companies 
for  sales  to  the  United  States,  as 
appropriate. 

We  made  deductions  for  inland 
freight,  brokerage,  and  cash  discounts, 
where  appropriate.  We  made  additions 
to  purchase  price,  where  appropriate,  for 


import  duties  and  harbor  taxes  which 
were  rebated,  or  not  collected,  by 
reason  of  the  exportation  of  the 
merchandise  to  the  United  States, 
pursuant  to  section  772(d)(l)fB)  of  the 
Act.  We  deducted  from  duty  drawback 
the  0.5  percent  service  fee  chai^ged  by 
the  Taiwan  authorities,  the  over-rebate 
of  duties  associated  with  recoverable 
scrap  metal,  and.  where  appropriate,  the 
rebate  of  duties  on  polishing  materials. 

Foreign  Market  Value 

In  accordance  with  section  776  of  the 
Act,  we  calculated  foreign  market  value 
for  each  of  the  three  respondents  from 
the  best  available  information. 

For  Lyi  Mean,  we  used,  as  best 
information  available,  constructed  value 
cost  data  provided  by  petitioner  for  8 
quart  and  12  quart  stock  pots.  We  used 
ftetitioner's  cost  data  because  we  were 
not  successful  in  completing  the 
verification  of  Lyi  Mean's  production 
cost  data.  During  the  verification,  the 
Department  concluded  that  the  cost 
response  was  not  verifiable  doe  to  a 
lack  of  production  records,  conflicting 
and  unrehable  accounting  records, 
misrepresented  documents,  and 
inaccurate  source  documents. 

For  Song  Far  and  Golden  Lion,  we 
used,  as  best  information  available, 
constructed  values  which  were  based  on 
data  from  three  sources:  certain  verified 
cost  elements,  audited  financial 
statements,  and  petitioner's  cost 
information.  During  the  verification,  the 
Department  could  not  verify  substantial 
portions  of  the  cost  responses  because 
of  conflicting  data  and  lack  of 
supporting  documentation.  Hnwever. 
certain  elements  of  the  cost  responses 
were  satisfactorily  verified.  These 
elements  were  used,  together  with 
information  from  audited  financial 
statements  and  petitioner's  information, 
to  develop  constructed  values.  We 
determine  that  this  is  the  best 
information  available  for  Song  Far  and 
Golden  Lion. 

Because  we  could  not  verify  all  the 
cost  of  production  factors,  and  because 
petitioner's  cost  information  was 
provided  only  for  a  small  number  of 
products,  we  could  not  test  whether 
home  market  or  third  country  sales  had 
been  made  at  less  than  their  cost  of 
production.  However,  for  those  products 
for  which  we  had  sufficient  information, 
we  did  use  the  cost  information  derived 
from  the  sources  identified  above  to 
develop  the  constructed  value  used  in 
our  fair  value  comparisons.  For  general 
expenses,  we  used  information  frosi  the 
companies'  audited  financial 
statements.  For  profit,  we  used  eight 
percent  as  required  by  the  statute. 
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Currency  Conversion 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
New  Taiwan  dollars  to  U.S.  dollars  in 
accordance  with  §  353.56(a)  of  our 
regulations,  using  the  certified  daily 
exchange  rates  furnished  by  the  Federal 
Reserve  Bank  of  New  York. 

Verincation 

We  verified  all  respondent 
information  used  in  making  our  final 
determination  in  accordance  with 
section  776(a)  of  the  Act.  We  used 
standard  verification  procedures,  which 
included  examination  of  relevant  sales 
and  financial  records  of  each  company. 
We  were  unable  to  verify  the  cost 
response  submitted  by  Lyi  Mean  and 
unable  to  verify  substantial  portions  of 
the  cost  responses  submitted  by  Song 
Far  and  Golden  Lion. 

Critical  Circumstances 

Petitioner  alleged  that  imports  of  the 
subject  merchandise  from  Taiwan 
present  "critical  circumstances."  Under 
section  735(c)(3)  of  the  Act,  critical 
circumstances  exist  if  we  determine 
that: 

(A)  (i  I  There  is  a  history  of  dumping  in  the 
United  Slates  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value, 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  that  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Petitioner  did  not  allege  "a  history  of 
dumping"  but  relied  solely  on  the 
alternative  test  of  "importers' 
knowledge."  Therefore,  we  must 
determine  whether  the  person  by  whom, 
or  for  whose  account,  the  merchandise 
was  imported  "knew  or  should  have 
known"  that  the  exporter  was  selling  the 
merchandise  at  less  than  its  fair  value  in 
accordance  with  section  733(e)(1)(A)  of 
the  Act.  It  is  the  Department's  position 
that  this  test  is  met  where  margins 
calculated  on  the  basis  of  responses  to 
the  Department's  questionnaire  are 
sufficiently  large  that  the  importer  knew 
or  should  have  known  that  prices  for 
sales  to  the  United  States  (as  adjusted 
according  to  the  antidumping  law)  were 
significantly  below  fair  value.  In  this 
case,  the  margins  calculated  are 
sufficiently  large  for  Song  Far  and  Lyi 
Mean  that  the  importer  knew  or  should 
have  known  that  the  merchandise  was 
being  sold  in  the  United  States  at  less 


than  fair  value.  Therefore,  we  determine 
that  this  test  is  met. 

Pursuant  to  section  735(c)(3),  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place:  (1)  The 
volume  and  value  of  the  imports;  (2) 
seasonal  trends;  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

Based  on  our  analysis  of  recent  import 
statistics,  we  find  that  imports  have 
been  massive  over  a  short  period  of 
time,  and,  therefore,  for  the  reasons 
described  above,  we  determine  that 
critical  circumstances  exist  with  respect 
to  imports  of  certain  stainless  steel 
cooking  ware  from  Taiwan  by  Song  Far 
and  Lyi  Mean.  We  have  notified  the  ITC 
of  this  determination. 

Petitioner's  Comments 

Comment  1.  Petitioner  contends  that 
home  market  and  third  country  sales 
have  been  at  less  than  the  cost  of 
production  over  an  extended  period  of 
time,  in  substantial  quantities,  and  at 
prices  which  do  not  permit  the  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  the  normal  course  of  trade. 
Therefore,  such  sales  must  be 
disregarded  when  calculating  the  foreign 
market  value. 

DOC  Response.  As  explained  above, 
because  of  the  deficiencies  in  the 
verification  of  the  cost  responses,  we 
did  not  test  whether  home  market  or 
third  country  sales  were  made  at  prices 
below  their  cost  of  production.  Instead, 
we  used  constructed  value,  based  on 
best  information  available,  for 
calculating  foreign  market  value. 

Comment  2.  Petitioner  argues  that  the 
seven  "such  or  similar"  product 
groupings  established  by  the 
Department  should  be  narrowed  in 
determining  whether  each  category  of 
such  or  similar  merchandise  has 
satisfied  the  home  market  and  third 
country  viability  tests. 

DOC  Response.  Since  we  did  not 
make  price  to  price  comparisons,  we  did 
not  have  to  consider  the  composition  of 
such  or  similar  merchandise  categories. 

Comment  3.  Petitioner  argues  that 
respondents'  claims  for  duty  drawback 
adjustments  should  be  rejected  because 
the  Department  was  unable  to  verify  the 
respondents'  raw  material  usage. 
Therefore,  it  is  impossible  to  determine 
whether  there  were  sufficient  imports  of 
the  raw  materials  upon  which  duties 
and  taxes  were  paid  to  account  for  the 
drawback  adjustment  claimed. 

DOC  Response.  At  verification,  we 
found  that  each  of  the  three  respondents 
had  imported  large  quantities  of 
stainless  steel  sheet  and  strip,  had  paid 
import  duties,  and  had  received  duty 


drawback  on  these  imports.  We  also 
found  that  stainless  steel  sheet  and  strip 
is  the  primary  material  input  in 
manufacturing  the  product  under 
investigation. 

Comment  4.  Petitioner  argues  that 
respondents'  claims  for  duty  drawback 
adjustments  should  be  rejected  because 
respondents  failed  to  differentiate 
among  the  various  types  of  steel  used 
for  cookware  production.  Since 
respondents  claimed  drawback 
adjustment  on  a  per  weight  or  a  per  unit 
basis,  irrespective  of  the  composition  of 
the  product  at  issue,  and  irrespective  of 
the  wide  range  of  costs  (and  dutiable 
values)  among  the  various  types  of 
stainless  steel,  an  adjustment  would 
likely  result  in  the  over-rebate  of  import 
duties  and  harbor  taxes  on  stainless 
steel  with  respect  to  some  products. 

DOC  Response.  At  verification,  we 
found  that  all  grades  and  qualities  of 
stainless  steel  sheet  and  strip  are 
subject  to  the  same  import  duty  and 
harbor  tax  rates  in  Taiwan.  Likewise, 
the  duty  drawback  rate  on  export 
merchandise,  which  is  based  on  the 
import  duty  and  harbor  tax  rates, 
applies  to  all  grades  and  qualities  of 
stainless  steel. 

Comment  5.  Petitioner  argues  that  any 
duty  drawback  adjustment  granted  by 
the  Department  should  be  limited  to  the 
rebate  of  duties  and  taxes  on  imported 
raw  materials  which  are  physically 
incorporated  into  the  exported 
merchandise;  no  drawback  adjustment 
should  be  granted  for  raw  materials 
wasted  in  the  production  of  the  exported 
article. 

DOC  Response.  Section  772(d)(1)(B)  of 
the  Act  directs  the  administering 
authority  to  add  to  United  States  price 
any  import  duties  which  have  been 
rebated  upon  exportation.  No  distinction 
is  made  between  import  duties  on 
materials  that  are  physically 
incorporated  into  the  finished  product 
and  import  duties  on  non-physicaily 
incorporated  materials,  including  waste. 

We  note  that  the  countervailing  duty 
law  does  make  such  a  distinction: 
Excessive  import  duty  remissions, 
including  unreasonable  or  excessive 
allowances  for  waste,  are 
countervaiiable  export  subsidies.  If,  in  a 
countervailing  duty  investigation,  we 
were  to  find  an  excessive  remission  of 
import  duties,  we  would  adjust  United 
States  price  in  our  antidumping  duty 
case,  in  accordance  with  section 
772(d)(1)(D)  since  this  excessive 
remission  would  constitute  an  export 
subsidy.  In  that  situation,  it  would  be 
appropriate  to  limit  the  amount  of 
drawback  added  to  United  States  prices 
under  section  772(d)(1)(B)  to  the  non- 
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excessive  pottiao  of  the  import  duty 
rebate.  To  do  o^^aerwise  ;.c  to  add  Aie 
fall  amouBt  of  die  drawback  and  to 
make  an  addition  ander  acctioD 
772(d)(lMO)  would  resalt  in  douUe- 
counting. 

in  the  parallri  countervailing  dnty 
investigatioD  of  certain  stainlas  cteel 
cooking  ware  froon  Taiwan,  we  foand 
that  there  was  an  excessive  remission  of 
import  duties  because  duties  on  noo- 
physically  incorporated  polishing  agents 
and  reowerabie  scrap  were  rebated. 
(See  "Final  Afficraative  Conntervailing 
Duty  Determination:  Certain  Stainless 
Steel  Ck)oking  Ware  from  Taiwaa" 
published  concurrently  with  this  notice. 

As  a  result  of  these  counterva  liable 
export  subsidies,  we  are  adjusting  the 
dumping  margins  consistent  with  section 
772[d][\]{D\.  To  avoid  the  double- 
counting  problem  mentioned  above,  we 
have  limited  the  duty  drawback 
adjustment  to  United  States  price  to  that 
portion  that  is  non-excessive. 

Coauaeot  6.  Petitioner  argues  that 
with  respect  to  Golden  Lion  and  Lyi 
Mean,  for  which  FMV  will  be  based  in 
whole  or  in  part  on  third  country  sales, 
the  Department  should  add  to  third 
country  price  the  total  amount  of 
drawback  set  forth  in  respondents' 
questionnaire  responses,  to  prevent 
granting  the  companies  credit  for  an 
over-rebate  of  duties,  while  disallowing 
the  claimed  adjustment  for  drawback  to 
United  States  price. 

DOC  Response.  Because  we  based 
foreign  maricet  value  on  constructed 
value  for  all  respondents,  this  issue  is 
moot. 

Comment  7.  Petitioner  argues  that 
respondents'  questionnaire  responses 
should  be  disregarded  in  favor  of  best 
information,  dne  to  untimely 
sobnnssTORs;  the  revision  of  information 
shortly  before  and  throughout  the 
verification;  the  existence  of  internal 
and  external,  audited  books;  and 
attempts  to  mislead  the  Department 
with  respect  to  source  documentation. 
DOC  Response.  Pursuant  to  section 
776(b)  of  the  Act,  we  used  the  best 
information  available  as  described  in 
the  "Foreign  Market  Vahie'*  section  of 
this  notice,  because  verification 
revealed  maior  portions  of  the  responses 
to  be  incorrect  or  mwubstantiated.  The 
best  information  available  for  purposes 
of  this  final  determination  is  information 
submitted  in  the  responses  and  verified 
pursuant  to  section  776(a]  of  the  Act, 
and,  in  the  absence  of  verified  data, 
information  submitted  in  the  petition. 

Comment  8.  Citing  Porcelain-On-Steel 
Cooking  Ware  from  Taiwan  [51  FR 
36425.  October  10, 1968),  petitioner 
contends  that  the  Department  should 
include  all  material  and  labor  costs 


associated  with  consumer  packaging  in 
"cost  of  materials  and  fabricatioR*'  for 
purposes  ol  oonstrocted  value 
calculations  in  die  fh»l  determination. 

DOC  Response.  The  Department 
agrees.  Since  the  consumer  packaging  is 
considered  part  of  the  product  sold  to 
the  consumer,  all  costs  were  indnded  in 
the  cost  of  manofactoring. 

Comment  9.  Petitioner  contends  that 
Lyi  Mean's  questionnaire  response 
should  be  rejected  in  its  entirety  and 
FMV  should  be  based  on  best 
information  due  to  the  pervasive  bad 
faith  evidenced  by  Lyi  Mean  during 
verification;  the  fact  that  Lyi  Mean  had 
no  home  market  sales  during  the  period 
of  investigation;  the  fact  that  a 
successful  completion  of  the  cost 
investigation  depended  upon  Lyi  Mean's 
submission  of  reliable  and  verifiable 
cost  of  production  information,  which 
was  not  forthcoming;  and  the  existence 
of  one  set  of  books  for  internal  record 
keeping  and  a  second,  audited  set  for 
tax  purposes. 

DOC  Response.  See  'Toreign  Market 
Value"  section  and  the  Department's 
response  to  petitioner's  Comment  7 
above. 

Comment  10.  Petitioner  contends  that 
since  the  duty  drawback  claimed  by  Lyi 
Mean  could  not  be  verified,  this 
adjustment  to  United  States  (vice  must 
be  denied. 

DOC  Re^jonse.  We  disagree.  We 
were  able  to  verify  the  duty  drawback 
data  in  the  company's  response  using 
appn^^Miate  source  documents. 

Conuaent  11.  Petitioner  argues  that 
becaase  Lyi  Mean's  sales  prices  to  the 
trading  companies  indude  Lyi  Mean's 
advertising  expenses  to  the  final 
consumer.  United  States  price  should  be 
reduced  by  such  advertising  expenses. 

DOC  Resptmse.  Since  we  constructed 
a  value  for  foreign  market  value  using 
best  information  available,  we  did  not 
have  to  make  any  circumstances  of  sale 
adHutments. 

ComBient  IZ  Petitioner  contends  that, 
contrary  to  respondent's  arguments,  the 
Department  property  initiated  a  cost  of 
production  investigation  against  Lyi 
Mean. 

DOC  Response.  We  agree.  Please  see 
the  Department's  response  to 
respondents'  Comment  33  below. 

Comment  13.  Petitioner  contends  that 
as  a  result  of  Golden  Lion's  refusal  to 
cooperate  during  verification,  the 
Department's  verification  of  the 
company's  cost  of  production  re^ranse 
was  unsoccessfnl,  and  that  Golden 
Lion's  cost  re^xmse  must  be  rejected  in 
its  entirety. 

DOC  Response.  See  the  "Foreign 
Market  Value"  section  of  this  notice  and 


the  Department's  response  to 
petitioner's  Comment  7  above. 

Comment  14.  Petitioner  argues  that 
because  the  Department  was  unable  to 
verify  the  new  packing  data  submitted 
at  the  end  of  the  verification,  the 
Department  should  use.  as  best 
information  available,  the  highest  U.S. 
packing  costs  submitted  by  Golden  Lion. 

DOC  Response.  We  disagree.  We 
verified  respondent's  export  parking 
material  expenses.  consMmer  packing 
material  expenses,  and  packing  labor 
costs.  Therefore,  for  purposes  of  this 
determination,  we  are  using  Golden 
Lion's  verified  information  on  U.S. 
packing  costs. 

Comment  IS.  Petitioner  argues  that 
because  the  Department's  verification  of 
Golden  Lion's  adjustments  for 
differences  in  merchandise  was 
unsuccessful,  the  Department  should 
deny  any  at^ustments  st^mutted  by 
Golden  Lion  which  would  reduce  foreign 
market  value,  but  should  grant  all 
submitted  adjustments  for  differences  in 
merchandise  whkh  increase  foreign 
market  value. 

DOC  Response.  Since  we  based 
foreign  market  value  on  constructed 
value,  this  issue  is  nroot. 

Comment  16.  If  Golden  Lion's  cost 
response  is  not  rejected  in  its  entirety, 
petitioner  argues  that  miscellaneous 
adjustments  should  be  made  to  the  cost 
response  to  correct  numerous  expense 
and  cost  omissions  and  misallocations. 
DOC  Response.  For  Golden  Lion,  we 
used  CMily  certain  elements  from  the  cost 
responses  in  constructing  foreign  market 
value.  We  consider  that  the  elements  we 
used  were  verified.  For  those  elements 
that  were  not  satisfactorily  verified,  we 
used  petitioner's  information  and  certain 
information  from  audited  financial 
statements. 

Comment  17.  If  Golden  Lion's  cost 
re^Kknse  is  not  rejected  in  its  entirety, 
petitioner  argues  that  production  time 
should  be  based  on  best  information 
available. 

DOC  Response.  In  calculating 
constructed  value  for  Golden  Lion,  we 
used  petitioner's  labor  cost  data  as  best 
information  available  for  direct  labor 
expenses. 

Comment  IB.  If  Golden  Lion's  cost 
response  is  not  rejected  in  its  entirety, 
petitioner  argues  that  the  company's 
general  and  administrative  expenses 
should  be  allocated  over  the  cost  of 
goods  sold. 

DOC  Response.  The  Department 
agrees  and  has  allocated  the  general 
and  administrative  expenses  and  net 
interest  expense  over  the  costs  of  goods 
sold  from  the  audited  financial 
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statements,  as  best  information 
available. 

Comment  19.  If  Golden  Lion's  cost 
response  is  not  rejected  in  its  entirety, 
petitioner  argues  that  "miscellaneous 
expenses,"  bad  debt  expenses,  interest 
expenses,  foreign  exchange  losses  and 
"other  foreign  exchange  losses  and  other 
losses,"  and  expenses  for  "other 
materials"  should  be  included  in  G&A. 

DOC  Response.  The  Department  has 
included  ail  general  and  administrative 
expenses,  including  net  interest  expense 
as  reflected  on  the  audited  financial 
statements,  as  best  information 
available. 

Comment  20.  If  Golden  Lion's  cost 
response  is  not  rejected  in  its  entirety, 
petitioner  argues  that  the  Department 
should  use  the  audited  figures  for 
material  usage,  not  the  lower  material 
figures  compiled  by  Golden  Lion's 
employees. 

DOC  Response.  The  Department  did 
not  consider  the  material  usage  to  be 
verified  and,  therefore,  used  petitioner's 
dpfa  as  best  information. 

Comment  21.  Petitioner  contends  that 
as  a  result  of  Song  Par's  untimely  and 
revised  questionnaire  responses,  various 
requests  that  the  Department 
reconstruct  its  response,  and  two  sets  of 
irreconcilable  books,  a  substantial 
portion  of  Song  Par's  cost  response 
could  not  be  verified.  Therefore,  the 
Department  should  reject  Song  Par's 
response  in  its  entirety  in  favor  of  best 
information  available. 

DOC  Response.  See  the  "Foreign 
Market  Value"  section  of  this  notice. 

Comment  22.  Petitioner  argues  that 
because  Song  Par's  cost  submission 
could  not  be  verified,  the  Department 
should  either  deem  all  of  Song  Par's 
home  market  sales  at  below  the  cost  of 
production,  or  utilize  petitioner's 
methodology  for  cost  of  production  and 
constructed  value  as  best  information. 

DOC  Response.  Por  Song  Par,  we 
determined  that  certain  elements  from 
the  cost  responses  were  verified. 
Therefore,  we  used  those  elements  in 
addition  to  petitioner's  information  and 
audited  financial  statements  in 
constructing  foreign  market  value.  We 
consider  that  the  elements  we  used  were 
verified. 

Comment  23.  Petitioner  argues  that 
because  a  substantial  portion  of  Song 
Par's  U.S.  sales  are  made  through 
Taiwanese  trading  companies  and 
because  Song  Par's  advertising  is  aimed 
at  customers  of  these  trading  companies. 
Song  Par's  price  to  the  trading 
companies  includes  advertising 
expenses.  Therefore,  an  appropriate 
portion  of  advertising  expenses  should 
be  deducted  from  United  States  price  as 
a  circumstance  of  sale  adjustment. 


DOC  Response.  Since  we  used 
constructed  value  as  best  information 
available  for  foreign  market  value,  we 
did  not  have  to  make  any  circumstances 
of  sale  adjustments. 

Comment  24.  Petitioner  contends  that 
all  finance  charges  and  any  other 
expenses  incurred  by  Song  Far  in 
receiving  payment  for  U.S.  sales  should 
be  included  in  U.S.  credit  costs  for 
purposes  of  any  circumstance  of  sale 
adjustment  for  credit  expenses. 

DOC  Response.  See  the  Department's 
response  to  petitioner's  Comment  23 
above. 

Comment  25.  Petitioner  argues  that 
any  payments  made  from  the  "private 
account"  of  Song  par's  chairman  should 
be  considered  payments  made  and 
expenses  incurred  by  Song  Par,  since  it 
is  likely  that  the  chairman  was 
reimbursed  one  vway  or  another  for  such 
expenses. 

DOC  Response.  We  assume  that  any 
such  payments  and  expenses  are 
subsumed  in  the  general  expenses  that 
were  taken  directly  from  Song  Par's 
audited  financial  statements. 

Comment  26.  Petitioner  contends  that 
any  expenses  incurred  as  a  prerequisite 
to  becoming  a  bonded  manufacturer  as 
well  as  any  drawback  which  pertains  to 
products  not  under  investigation  or  not 
sold  during  the  period  of  investigation 
should  be  deducted  from  any  drawback 
adjustment. 

DOC  Response.  Duty  drawback  in 
Taiwan  is  made  on  a  shipment  by 
shipment  basis.  Therefore,  the  drawback 
claimed  would  pertain  only  to  sales  of 
the  subject  merchandise  during  the 
period  of  investigation.  At  verification, 
we  found  no  evidence  of  expenses 
incurred  as  a  prerequisite  to  becoming  a 
bonded  factory. 

Comment  27.  Petitioner  argues  that 
because  Song  Par  did  not  receive 
drawback  on  imports  of  plastic  used  in 
cooking  ware  handles,  as  claimed  on  the 
company's  computer  tapes,  the  amount 
of  drawback  claimed  should  be  reduced 
in  an  amount  equal  to  the  duties  and 
taxes  paid  on  imported  plastic. 

DOC  Response.  At  verification.  Song 
Par  revised  its  duty  drawback  to 
eliminate  any  drawback  on  plastic 
materials  used  in  cooking  ware  handles. 
We  did  not  allow  any  duty  drawbacks 
on  plastic  materials  in  this  final 
determination  since  there  were  no  such 
drawbacks. 

Comment  28.  Petitioner  argues  that 
drawback  received  by  Song  Far  on 
processing  chemicals  used  as  stainless 
steel  cookware  surface  polishers  should 
be  denied,  because  such  processing 
chemicals  are  not  physically 
incorporated  into  the  exported 
merchandise. 


DOC  Response.  We  agree,  and  have 
not  added  back  duty  drawback  received 
for  non-physically  incorporated  surface 
polishers  for  reasons  stated  in  the 
Department's  reponse  to  petitioner's 
Comment  5. 

Comment  29.  Petitioner  contends  that 
because  Song  Far  could  not  explain  why 
shipments  of  the  same  product  were 
granted  different  amounts  of  drawback 
per  unit,  the  Department  should  use  the 
lowest  drawback  figure. 

DOC  Response.  We  agree.  Por  Song 
Far,  we  used  the  lowest  duty  drawback 
rates  applicable  to  each  product. 

Comment  30.  Petitioner  argues  that 
since  the  home  market  credit  expenses 
set  forth  on  the  computer  printout  were 
inconsistent,  and  since  it  does  not 
appear  that  the  Department  verified  the 
revised  credit  expense  worksheet 
submitted  on  the  next  to  the  last  day  of 
verification,  the  Department  should 
reject  all  claimed  credit  expenses  on 
Song  Par's  home  market  sales. 

DOC  Response.  Since  we  did  not 
make  price  to  price  comparisons,  we  did 
not  have  to  use  Song  Par's  home  market 
credit  expenses.  The  revised  home 
market  credit  worksheet,  however,  was 
verified. 

Comment  31.  Petitioner  argues  that 
due  to  Song  Par's  failure  to  provide 
complete  and  accurate  information  prior 
to  the  start  of  verification,  the 
Department  was  unaUe  to  verify  any 
differences  in  merchandise.  Therefore. 
Song  Far  is  not  entitled  to  any  favorable 
difference  in  merchandise  adjustments. 

DOC  Response.  Since  we  did  not 
make  price-to-price  comparisons,  this 
issue  is  moot. 

Comment  32.  Petitioner  argues  that 
because  Song  Par  calculated  its  scrap 
offset  without  differentiating  among  the 
various  types  of  metals  used  in  its 
production  process,  it  is  likely  that  Song 
Par's  claimed  scrap  offset  is  overstated 
and  should  be  disallowed. 

DOC  Response.  We  did  not  allow  any 
scrap  offset  in  calculating  the 
constructed  value  for  Song  Par  because 
we  did  not  verify  the  scrap  value  used  in 
Song  Par's  production  costs. 

Comment  33.  Petitioner  argues  that  if 
Song  Par's  cost  response  is  not  rejected 
in  its  entirety,  all  interest  expenses  and 
any  export  expenses  which  cannot  be 
separated  by  product  should  be  included 
in  general  expenses. 

DOC  Response.  The  Department  used 
the  general,  selling,  and  administrative, 
expenses  and  net  interest  expenses  as 
reflected  on  Song  Par's  audited  financial 
statements. 

Comment  34.  Petitioner  argues  that  if 
Song  Par's  cost  response  is  not  rejected 
in  its  entirety,  for  purposes  of 
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constructed  value  calculations,  raw 
material  costs  must  include  all  import 
duties  and  harbor  taxes  not  collected  by 
reason  of  export  of  the  finished 
merchandise  containing  the  imported 
raw  materials. 

DOC  Response.  The  Department  used 
the  petitioner's  data  for  the  costs  of  the 
materials,  since  the  Department  did  not 
consider  these  data  to  be  verified. 

Comment  35.  Petitioner  argues  that  if 
Song  Par's  cost  response  is  not  rejected 
in  its  entirety,  non-operating  income, 
such  as  "income  from  processing  for 
outside  factories,"  should  not  offset 
interest  and  exchange  loss  expenses. 

DOC  Response.  The  Department  does 
not  offset  expenses  with  non-operating 
income  unless  such  income  is  directly 
related  to  the  production  of  the  product. 
Although  we  did  use  interest  income  to 
offset  interest  expense,  no  other  types  of 
non-operating  income  were  deducted 
from  expenses  in  this  case. 

Comment  38.  Petitioner  argues  that  if 
Song  Par's  cost  response  is  not  rejected 
in  its  entirety,  factory  overhead 
expenses  should  be  allocated  over 
production  quantities  or  sales. 

DOC  Response.  The  Department  did 
not  consider  the  amount  of  factory 
overhead  in  the  response  to  be  verified. 
The  Department  therefore  used  for  the 
factory  overhead,  a  percentage  of 
factory  overhead  to  labor,  as  reflected 
on  the  audited  financial  statements  of 
the  respondent. 

Comment  37.  Petitioner  argues  that  if 
Song  Par's  cost  response  is  not  rejected 
in  its  entirety,  G  &  A  expenses  should  be 
allocated  over  the  cost  of  goods  sold. 

DOC  Response.  We  agree  and  have 
made  the  appropriate  calculation. 

Comment  38.  Petitioner  argues  that  if 
Song  Par's  cost  response  is  not  rejected 
in  its  entirety,  labor  costs  should  include 
all  meal  allowances  and  employee 
welfare  contributions  recorded  on  Song 
Par's  books. 

DOC  Response.  Since  the  Department 
did  not  consider  the  labor  rate  to  be 
verified,  it  used  the  petitioner's  data  as 
best  information  available. 

Comment  39.  Petitioner  argues  that  if 
Song  Par's  cost  response  is  not  rejected 
in  its  entirety,  the  Department  should 
refuse  to  make  favorable  revisions  to 
the  company's  raw  material  cost  data 
which  could  not  be  verified,  and  direct 
raw  material  usage  should  be  based  on 
best  information  available. 

DOC  Response.  In  calculating  raw 
material  costs,  we  used  Song  Par's 
product  material  usage  rates  which  we 
verified  and  petitioner's  metal  prices, 
with  no  allowance  for  scrap. 


Respondents'  Comments 

Comments  on  Behalf  of  Golden  Lion 

Comment  1.  Respondent  argues  that 
several  components  of  labor  expense 
stated  in  the  Department's  verification 
report  such  as  the  annual  bonus  should 
not  be  included  in  Golden  Lion's  labor 
cost. 

DOC  Response.  The  Department  used 
petitioner's  labor  costs,  since  Golden 
Lion's  labor  costs  could  not  be  verified. 

Comment  2.  Respondent  contends  that 
certain  miscellaneous  expenses,  export 
brokerage  expenses,  commissions,  and 
bad  debt  should  be  excluded  from  G  & 
A,  and  that  other  expenses  relating  to 
office  personnel  should  be  included. 

DOC  Response.  The  Department  used 
the  general  and  administrative  expenses 
and  net  interest  expenses  reflected  on 
the  audited  financial  statements,  as  best 
information. 

Comment  3.  Respondent  argues  that 
various  amounts  in  the  Department's 
verification  report  regarding  factory 
overhead,  such  as  rent  expense,  should 
be  deducted  from  the  factory  overhead. 

DOC  Response.  The  Department  used 
as  best  information  the  factory  overhead 
expenses  reflected  on  the  audited 
financial  statements. 

Comment  4.  Respondent  argues  that 
interest  expense,  foreign  exchange,  and 
other  losses  are  not  ordinary  business 
expenses  and  should  be  attributable 
only  to  Golden  Lion's  profit/loss,  not  to 
the  company's  normal  G&A  expenses. 

DOC  Response.  Since  we  were  not 
able  to  verify  all  general  expenses,  the 
Department  used  as  best  information, 
the  general  and  administrative  expenses 
and  the  net  interest  expenses  from  the 
audited  financial  statements. 

Comment  5.  Respondent  argues  that 
the  Department  verified  the  total  raw 
material  usage  figures,  such  as  the  initial 
weight,  scrap  percentage,  defective 
percentage,  and  production  daily  record, 
necessary  to  sjupport  Golden  Lion's  duty 
drawback  adjustment. 

DOC  Response.  Although  we  were  not 
able  to  verify  fully  the  company's  cost 
response,  we  allowed  Golden  Lion's 
duty  drawback  adjustment  because  we 
were  able  to  verify  the  company's  duty 
drawback  data  from  appropriate  source 
documents. 

Comment  6.  Respondent  argues  that 
the  Department  should  disregard 
petitioner's  allegation  that  duty  has 
been  over-rebated  as  a  result  of  Golden 
Lion's  failure  to  indicate  raw  material 
gauge  and  other  specifications.  Although 
different  metal  types  do  affect  the  costs 
of  raw  materials,  duty  (and  the  rebate, 
thereof)  is  paid  only  on  the  basis  of 
weight:  therefore,  the  gauge  of  imported 
raw  materials  is  immaterial. 


DOC  Response.  See  the  DOC 
response  to  petitioner  s  Comment  4. 

Comment  7.  Respondent  argues  thai 
the  48  percent  allowance  for  scrap  is  the 
ratio  of  wasted  raw  material  to  finished 
goods:  the  ratio  of  wasted  raw  material 
to  all  imported  raw  material  is  32.5 
percent.  Therefore,  petitioner's 
contention  that  the  duty 
drawback  portion  of  Golden  Lion's  U.S. 
prices  should  be  reduced  by  48  percent 
is  incorrect. 

DOC  Response.  We  adjusted  Golden 
Lion  s  duty  drawback  to  reflect  the  0.5 
percent  service  fee  charged  by  the 
Taiwan  authorities  on  the  amount  of 
duty  drawback  rebated  and  to  refiect 
the  over-rebate  of  material  physically 
incorporated  in  the  export  merchandise, 
as  noted  in  the  Department's  response 
to  petitioner's  Comment  5. 

Comment  8.  Respondent  argues  that  if 
the  consumer  packaging  cost  is  included 
in  the  cost  of  production,  only  the  cost  of 
color  boxes,  plastic  bags,  tapes,  and  a 
portion  of  the  packing  labor  should  be 
included.  The  cost  of  cartons  and  strings 
should  be  excluded  from  the  cost  of 
production. 

DOC  Response.  In  our  constructed 
value  calculations,  we  used  all  of  the 
above  packaging  costs,  except  for 
cartons,  in  the  consumer  packaging 
component  of  the  cost  of  production. 
Cartons  were  included  as  export 
packing  expenses. 

Comment  9.  Respondent  argues  that 
the  petitioner's  suggested  methodology 
for  cost  of  production  and  constructed 
value  should  be  disregarded  because 
Golden  Lion  responded  in  good  faith  to 
the  Department's  cost  questionnaire;  the 
company  did  not  intend  to  mislead  the 
Department;  Golden  Lion  submitted 
additional  information  during 
verification  to  facilitate  the 
Department's  verification,  not  to 
reconstruct  the  response;  and  because 
these  supplemental  verification 
documents  are  listed  in  the  verification 
report  and,  thus,  constitute  best 
information  available. 

DOC  Response.  See  the  "Poreign 
Market  Value"  section  of  this  notice. 

Comment  10.  Respondent  argues  that 
U.S.  packing  cost  should  be  treated  as 
verified  and,  therefore,  should  be 
accepted  according  to  Golden  Lions 
submissions  for  packing  costs  for  each 
U.S.  product,  rather  than  at  the  highest 
U.S.  packing  costs  as  petitioner  suggests. 

DOC  Response.  The  Department  used 
the  respondent's  export  packing 
material  expenses,  consumer  packing 
material  expenses,  and  packing  labor 
costs  in  our  fair  value  comparisons. 

Comment  11.  Respondent  contends 
that  Golden  Lion's  product  time  study, 
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which  was  reviewed  by  the  Department 
during  verification,  should  be  used  as 
the  basis  for  labor  cost  allocation. 

DOC  Response.  Since  the  labor 
expenses  submitted  by  the  respondent 
did  not  include  the  sub-contract 
expenses,  the  Department  used 
petitioner's  data  as  best  information. 

Comment  12.  Respondent  argues  that 
for  per  unit  usage  of  products,  the 
Department  should  adopt  the  revised 
usage  schedule  provided  by  Golden 
Lion,  instead  of  the  usage  schedule  sent 
to  the  Taiwanese  tax  authority. 

DOC  Response.  We  used  petitioner's 
raw  material  cost  data  in  calculating 
constructed  value,  because  we  were 
unable  to  verify  fully  Golden  Lion's 
material  usage  rates. 

Comment  13.  Respondent  argues  that 
the  cost  of  Canadian  products  is  higher 
than  that  of  U.S.  products  because  the 
thinner  metal  used  for  Canadian 
products  is  more  expensive  than  the 
thicker  metal  used  for  U.S.  products. 
Therefore,  the  differences  in 
merchandise  should  be  granted  so  as  to 
be  consistent  with  the  different  metals. 

DOC  Response.  Since  we  used 
constructed  value,  this  issue  is  moot 

Comment  14.  Respondent  argues  that 
Golden  Lion's  leased  equipment  should 
be  capitalized,  and  the  rental  payments 
should  be  treated  as  installment 
payments  of  principal  and  interest  on 
the  purchase  of  equipment. 

DOC  Response.  Since  we  could  not 
verify  the  specific  information  referred 
to  in  Respondent's  comment,  we  have 
used,  as  best  information  available,  the 
factory  overhead  reflected  in  the 
audited  financial  statements. 

Comments  on  Behalf  of  Song  Far 

Comment  15.  Respondent  argues  that 
several  items  of  expense,  such  as  meal 
allowances,  the  employee  welfare  fund, 
the  retirement  pension  plan,  and  other 
miscellaneous  expenses,  should  not  be 
allocated  as  factory  overhead  to  the 
stainless  steel  cookware  products  under 
investigation. 

DOC  Response.  Since  we  could  not 
verify  the  specific  information  referred 
to  in  Respondent's  comment,  we  have 
used,  as  best  information  available,  the 
factory  overhead  reflected  in  the 
audited  financial  statements. 

Comment  16.  Respondent  argues  that 
several  items  of  GS  &  A,  such  as  various 
charitable  donations,  meal  allowance, 
the  employee  welfare  fund,  commission, 
export  expense,  bad  debt  loss,  and  other 
miscellaneous  expenses,  should  not  be 
allocated  to  the  stainless  steel  cookware 
products  under  investigation. 

DOC  Response.  The  Department  used 
general  and  administrative  expenses 
and  net  interest  expense  reflected  on  the 


audited  financial  statements,  as  the  best 
information  available  for  general 
expenses. 

Comment  17.  Respondent  argues  that 
home  market  sales  1  and  4  were  made 
through  a  broker  and  that  the  broker's 
commission  should  be  deducted  from 
home  market  prioes. 

DOC  Response.  Since  we  did  not 
make  any  price-to-price  comparisons, 
we  did  not  have  to  consider  this  issue. 

Comment  18.  Respondent  argues  that 
Song  Far  has  properiy  substantiated  its 
claim  for  drawback  adjustments. 

DOC  Response.  We  verified  Song 
Par's  duty  drawback  data  from 
appropriate  souroe  documents,  but  were 
unable  to  reconcile  the  differences 
between  actual  and  theoretical 
drawback.  Therefore,  as  best 
information  available,  we  have  used  the 
lowest  theoretical  duty  drawback  rate 
applicable  to  each  product. 

Comment  19.  Respondent  argues  that 
drawback  adjustments  to  United  States 
price  for  raw  materials  wasted  in  the 
production  process  should  be  allowed 
because  the  scrap  and  loss  in  stainless 
steel  sheet/strip  during  production  is  an 
inevitable  and  necessary  result  of  the 
cookware  manufacturing  process,  and 
because,  in  reality.  Song  Far  has  been 
under-rebated  due  to  the  Taiwan 
authorities'  stringent  approach  to 
approving  the  scrip  and  loss  rates  in 
stainless  steel  cookware  production. 

DOC  Response.  See  our  response  to 
petitioner's  Comment  5. 

Comment  20.  Respondent  argues  that 
packing  material  and  labor  for  shipment 
packing  should  be  separated  out  and  not 
counted  for  Song  Par's  cost  of 
manufacture  for  consumer  packing. 

DOC  Response.  The  Department  used 
the  respondent's  oosts  for  color  boxes 
(both  material  and  labor]  as  consumer 
packing  and  respondent's  costs  for 
cartons  as  export  packing. 

Comment  21.  Respondent  contends 
that  because  Song  Far  has  submitted 
timely  questionnaire  responses,  any 
revisions  made  by  Song  Far  before  and 
during  the  verification  were  only 
corrections  of  minor  errors,  the 
verification  was  done  based  on  audited 
financial  statements.  Song  Far  did  not 
request  that  the  Department  reconstruct 
its  response  during  verification,  and 
because  all  calculations  were  based  on 
source  documents,  the  Department 
should  use  the  infermation  provided  by 
Song  Far,  not  best  information  available, 
in  making  its  final  determination. 

DOC  Response.  See  the  "Foreign 
Market  Value"  section  of  this  notice. 

Comment  22.  Respondent  argues  that 
there  should  be  nq  adjustment  to  United 
States  price  with  regard  to  advertising, 
because  Song  Far's  product  brochures 


are  used  for  both  export  and  home 
market  sales. 

DOC  Response.  Since  we  did  not 
make  price-to-price  comparisons,  we  did 
not  need  to  make  any  adjustments  for 
advertising. 

Comment  23.  Respondent  argues  that 
Song  Far  incurred  no  expenses  as  a 
prerequisite  to  becoming  a  bonded 
manufacturer;  thus,  nothing  should  be 
deducted  from  the  drawback. 

DOC  Response.  We  agree. 

Comment  24.  Respondent  argues  that, 
as  verified  by  the  Department,  no  duty 
drawback  pertaining  to  non-stainless 
steel  cooking  ware  has  been  claimed  by 
Song  Far. 

DOC  Response.  Although  Song  Far 
received  duty  drawback  on  other 
products,  we  verified  that  no  duty 
drawback  pertaining  to  non-stainless 
steel  cooking  ware  was  claimed  or 
included  in  the  allowable  duty 
drawback  on  the  products  under 
investigation. 

Comment  25.  Respondent  argues  that 
the  processing  chemioals  are 
indispensable  for  pnxlucing  stainless 
steel  cooking  ware;  therefore,  the  duty 
drawback  received  by  Song  Far  for 
processing  chemicals  should  not  be 
denied. 

DOC  Response.  While  the  processing 
chemicals  may  be  necessary  for 
producing  the  cooking  ware,  we  have 
found,  in  the  companion  countervailing 
duty  case  on  certain  stainless  steel 
cooking  ware  from  Taiwan,  published 
concurrently  with  this  notice,  that  the 
remission  of  duties  on  these  inputs 
constitutes  a  countervailable  export 
subsidy  because  they  are  physically 
incorporated  into  the  exported  product. 
As  explained  in  the  Department's 
response  to  petitioner's  Comments  5  and 
28.  we  have  adjusted  the  dumping 
margin  to  reflect  this  export  subsidy, 
and  we  have  not  included  duty 
drawback  on  these  products  in  our 
adjustment  to  United  States  price  for 
duty  drawback. 

Comment  26.  Respondent  argues  that 
the  Department  should  use  the  actual 
duty  drawback  received,  or  at  least  use 
the  theoretical  duty  drawback,  not  the 
lowest  duty  drawback  figure  on  sales  of 
the  same  items. 

DOC  Response.  We  are  using  the 
lowest  theoretical  duty  drawback  rate 
applicable  to  each  sale,  because  at 
verification  we  could  rtot  reconcile  the 
difference  between  actual  and 
theoretical  duty  drawback  data. 

Comment  27.  Respondent  argues  that 
Song  Far's  difference  in  merchandise 
adjustments  were  verified  and  should  be 
used  by  the  Department. 
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DOC  Response.  We  disagree.  We 
were  not  able  to  verify  fully  Song  Par's 
adjustments  for  differences  in 
merchandise. 

Comment  28.  Respondent  argues  that 
Song  Par's  claimed  scrap  offset  should 
be  allowed  because  it  is  calculated 
based  on  the  Bonded  Pactory  Schedules 
of  Materials  Used,  which  were  approved 
by  Taiwan  Customs  authorities  and 
verified  by  the  Department. 

DOC  Response.  We  did  not  allow  a 
scrap  offset  for  raw  materials  when 
calculating  constructed  value. 

Comment  29.  Respondent  argues  that 
Song  Par's  United  States  prices  should 
be  adjusted  by  adding  import  duties  and 
harbor  taxes  which  would  have  been 
paid  if  the  goods  would  have  been  sold 
in  Taiwan. 

DOC  Response.  We  did  adjust  United 
States  price  for  duty  drawback,  where 
the  duty  drawback  was  non-excessive. 
See  the  Department's  response  to 
petitioner's  Comment  5  above. 

Comment  30.  Respondent  argues  that 
Song  Par's  factory  overhead  expenses 
should  be  allocated  over  direct  labor 
hours  to  reflect  reasonably  the  share  of 
stainless  steel  cooking  ware  in  the 
factory  overiiead. 

DOC  Response.  The  Department  used 
the  amounts  reflected  on  the  audited 
financial  statements  to  determine  the 
amount  of  factory  overhead. 

Comment  31.  Respondent  argues  that 
only  an  allocation  of  G&A  based  on 
sales  can  reasonably  reflect  the  share  of 
stainless  steel  cooking  ware  in  G&A. 

DOC  Response.  The  Department 
generally  allocates  the  G&A  based  on 
costs  of  sales,  not  sales  revenue. 

Comment  32.  Respondent  argues  that 
the  Department  should  use  Song  Par's 
raw  material  cost  data,  which  the 
Department  checked  during  verification, 
without  finding  any  discrepancies. 

DOC  Response.  The  Department  used 
the  company's  usage  rates  and  the 
petitioner's  data  for  the  cost  of 
materials,  with  no  allowance  for  scrap. 

Comments  on  behalf  of  Lyi  Mean 

Comment  33.  Respondent  argues  that 
the  ITA  unlawfully  conunenced  a  cost- 
of-production  (COP)  investigation 
against  Lyi  Mean;  that  the  COP  data,  the 
COP  submissions,  and  the  COP 
verifications  are.  therefore,  void;  and 
that  the  final  determination  should  be 
predicated  upon  Lyi  Mean's  sales,  as 
reported  to  the  Department  of 
Commerce  and  verified. 

DOC  Response.  We  disagree.  In  the 
June  23  cost  allegation  on  Lyi  Mean, 
petitioner  cites  information  from  Lyi 
Mean's  responses  of  June  16  and  17 
showing  that  Lyi  Mean  had  no  home 
market  sales  of  the  products  under 


investigation.  Therefore,  petitioner 
presented  cost  of  production  data  as 
evidence  that  Lyi  Mean's  third  country 
sales  were  made  at  prices  below  this 
cost  of  production.  We  determined  that 
the  information  provided  by  petitioner 
constituted  a  reasonable  basis  for  our 
initiation  of  a.  cost  of  production 
investigation. 

Comment  34.  Respondent  argues  that 
if  the  Department  decides  to  base  fair 
value  on  cost  of  production,  it  should 
correct  petitioner's  alleged  cost  figures, 
especially  those  concerning  factory 
overhead,  before  applying  them  to  Lyi 
Mean  as  best  information  available. 

DOC  Response.  See  the  "Poreign 
Market  Value"  section  of  this  notice. 

Comment  35.  Respondent  argues  that 
Lyi  Mean  acted  in  good  faith,  submitted 
an  exemplary  sales  response,  and  did 
not  attempt  to  impede  the  Department's 
verification  in  any  way.  Due  to  the 
company's  small  size  and 
unsophisticated  accounting  system, 
some  records  were  irreconcilable  and 
others  were  simply  not  maintained,  but 
the  company  should  not.  as  a  result  be 
punished  with  margins  based  on  best 
information  available. 

DOC  Response.  Section  776(a)  of  the 
Act  precludes  the  Department  from 
issuing  a  final  determination  based  on 
unverified  information.  Since  all  of  Lyi 
Mean's  responses  could  not  be  verified, 
the  Department  must  use  the  best 
information  available  as  described  in 
the  "Poreign  Market  Value"  section  of 
this  notice. 

Comment  36.  Respondent  argues  that 
petitioner's  November  6. 1986,  new  cost 
claims  should  be  rejected,  and  the 
original  cost  claim  embodied  in 
petitioner's  June  23, 1986,  letter  should 
be  followed,  modified  by  the 
substitution  of  a  reasonable  number  for 
overhead. 

DOC  Response.  In  calculating 
constructed  value,  we  utilized  the  cost 
information  contained  in  petitioner's 
June  23, 1986,  submission. 

Comment  37.  Respondent  argues  that 
if  the  Department  rejects  Lyi  Mean's 
cost  submission  as  not  verified,  the 
rejection  should  apply  to  the  entire 
response.  Unverified  information  in  the 
response  is  not  usable  as  best 
information  available;  therefore, 
petitioner  errs  in  arguing  that  Lyi  Mean's 
profit  figure  should  be  derived  from  Lyi 
Mean's  COP  submission  rather  than  set 
at  the  statutory  eight  percent  minimum. 

DOC  Response.  The  Department  has 
used  the  petitioner's  data  submitted  on 
June  23  for  all  of  the  costs  of  production 
and  constructed  value  components. 


Suspension  of  Liquidation 

In  accordance  with  section  735(d)(2) 
of  the  Act,  on  July  7, 1986  we  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain 
stainless  steel  cooking  ware  from 
Taiwan.  As  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  will 
continue  to  be  suspended,  and  is 
ordered  retroactively  to  April  8, 1986,  for 
Song  Par  and  Lyi  Mean.  The  U.S. 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price,  as  shown  in  the  table 
below.  The  security  amount  established 
in  our  preliminary  determination  of  July 
7, 1986.  is 

no  longer  in  effect.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

With  respect  to  Golden  Lion  and  all 
others,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  certain 
stainless  steel  cooking  ware  from 
Taiwan  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  July  7, 1986,  the  date  of  publication 
of  our  notice  of  preliminary 
determination  in  the  Federal  Register. 
The  U.S.  Customs  Service  shall  continue 
to  require  a  cash  deposit  or  bond  equal 
to  the  estimated  weighted-average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manulaclurer/producer/exporter 


Margm 
percent- 


GoMen  Uxi  Metal  Industry  Co.  Ltd 

Song  Far  IndusUy  Co..  Ltd 

Lyi  Mean  Industrial  Co .  LM 

Mi  other  manufactjrers/ producers/ exporter 


isoe 

25  90 

26  10 
2261 


Article  VI  5.  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product . . .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  there  is  no  reason  to  require  a 
cash  deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies  (as  determined  in  the 
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corresponding  final  affirmative 
countervailing  duty  determination  on 
certain  stainless  steel  cooking  ware 
from  Taiwan)  will  be  subtracted  from 
the  dumping  margins  for  deposit  or 
bonding  purposes  on  imports  of  certain 
stainless  steel  cooking  ware,  as  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry,  within  45  days  of  the 
date  of  this  determination.  If  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  not  exist,  this 
proceeding  will  be  terminated,  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  If  the  ITC, 
however,  determines  that  such  injury 
does  not  exist,  we  will  issue  an 
antidumping  duty  order  directing  the 
U.S.  Customs  Service  to  assess  an 
antidumping  duty  on  certain  stainless 
steel  cooking  ware  from  Taiwan,  equal 
to  the  amount  by  which  the  foreign 
market  value  exceeds  the  U.S.  price. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  submit  written  views  in 
accordance  with  §  353.46  of  our 
regulations  (19  CFR  353.46).  We  also 
afforded  the  parties  to  the  proceeding  an 
opportunity  to  present  views  orally 
before  the  Department  at  a  public 
hearing  in  accordance  with  §  353.47  of 
our  regulations  (19  CFR  353.47).  No 
hearing  was  requested. 

Both  petitioner  and  respondents 
submitted  briefs  addressing  the  sales 
issues  arising  from  the  investigation  on 
November  6, 1986.  and  rebuttal  briefs  on 
November  10, 1986. 


This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
Paul  Freedenberg, 

Assistanl  Secretary  for  Trade  Administration. 

November  19, 1986. 

|FR  Doc.  86-26661  Filed  11-25-86;  8:45  am] 

BILLING  CODE  3S10-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Texas  et  al. 

Pursua.".*  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Impart  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

Docket  No.:  87-018.  Applicant: 
University  of  Texas  at  Austin,  RLM 
11.214,  Austin,  TX  78712.  Instrument: 
Diagnostic  Neutral  Beam. 
Manufacturers:  Culham  Laboratories. 
United  Kingdom,  Intended  Use:  The 
instrument  will  be  used  to  provide 
change-exchange  centers  for  the  change- 
exchange  reaction  with  protons  and 
impurity  ions  in  the  hot  plasma.  Neutrals 
formed  by  the  change-exchange  reaction 
will  then  eject  a  proton  which  can  be 
observed  with  spectroscopic 
diagnostics.  This  instrument  will  also  be 
used  for  training  graduate  students. 
Application  received  by  Commissioner 
of  Customs:  November  3, 1986. 

Docket  No.:  87-029.  Applicant: 
Children's  Hospital,  125  Desoto  Street, 
Pittsburgh,  PA  15213.  Instrument: 
Electron  Microscope,  Model  CM  10/35 
with  Accessories.  Manufacturer:  N.V. 
Phillips,  The  Netherlands.  Intended  Use: 
The  instrument  will  be  used  for  clinical 
and  research  studies  of  human  tissues 
and  organs  (liver,  kidney,  muscle,  heart, 
brain,  skin,  nasal  mucosa)  from 
pediatric  patients  with  a  variety  of 
diseases  and  various  types  of  tumors. 


Research  will  be  performed  on  the  types 
of  tumors.  Research  will  be  performed 
on  the  tumors  using  immunoelectron 
microscopy  to  better  define  tumor 
lineage,  information  which  can  improve 
selection  of  treatment  protocols. 
Application  Received  by  Commissioner 
of  Customs:  November  4, 1986. 

Docket  No.:  87-030.  Applicant:  Our 
Lady  of  the  Lake  Regional  Medical 
Center,  5000  Hennessy  Boulevard.  Baton 
Rouge,  LA  70809.  Instrument: 
Extracorporeal  Shock  Wave  Lithotripter. 
Manufacturer:  Domier  Medical  Systems, 
West  Germany.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
studies  of  kidney  and  ureteral  stones  to 
determine  if  there  is  a  relationship  to  the 
type  of  stone  formation  and  the  patient's 
environment.  The  instrument  will  also 
be  used  to  train  medical  residents  and 
staff  urologist  in  the  use  of  lithotripsy. 
Application  Received  by  Commission  of 
Customs:  November  4. 1988. 

Docket  No:  87-031.  Applicant: 
University  of  California.  Los  Angeles. 
405  Hilgard  Avenue.  Los  Angeles,  CA 
90024.  Instrument:  Electron  Microscope, 
Model  H-7000  with  Accessories. 
Manufacturers:  Hitachi,  Japan.  Intended 
Use:  The  instrument  is  intended  to  be 
used  for  the  following  experiments  on 
biological  samples,  mostly 
macromolecular  proteins  from 
subcellular  preparations: 

(1)  Examination  of  protein 
microcrystals  to  determine  the  three 
dimensional  structure, 

(2)  Examination  of  viral  tail  fibers  at 
various  stages  of  development, 

(3)  Determination  of  proteins  in  viral 
tails  by  visualization  of  specific  binding 
sites  using  coUodial  gold  and 

(4)  Use  of  metal  shadowing  of  viral 
base  plates  to  determine  their  structure. 

These  experiments  will  be  conducted 
to  increase  the  understanding  of  the 
structure  and  function  of  multi-subunit 
enzymes,  viral  tails  and  components  of 
tissues.  In  addition,  the  instrument  will 
be  used  for  various  educational 
purposes  in  the  course  Structural 
Molecular  Biology.  Application 
Received  by  Commissioner  of  Customs: 
November  4, 1986. 

Docket  No:  87-033.  Applicant: 
University  of  Colorado,  Department  of 
Chemistry,  Boulder,  CO  8030&-0215. 
Instrument:  FTI  Spectrometer.  Model 
IZM030  with  Accessories.  Manufacturer: 
Bomen,  Inc.,  Canada.  Intended  Use:  The 
instrument  will  be  used  (a)  to  measure 
the  infrared  absorption  spectra  of 
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polyatomic  radicals,  and  (b)  to  measure 
the  ultraviolet  absorption  spectra  of  jet 
cooled  organic  molecules.  The  research 
will  be  performed  by  graduate  students, 
postdoctoral  associates  and 
undergraduate  students.  Application 
Received  by  Commissioner  of  Customs: 
November  5. 1986. 


Docket  No:  87-034.  Applicant: 
University  of  California.  Lawrence 
Livermore  National  Laboratory.  P.O. 
Box  5012,  Livermore.  CA  94550. 
Instrument:  Laser  lonisation  Mass 
Analyser.  Model  LIMA-2A. 
Manufacturer:  Cambridge  Mass 
Spectrometry,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  photon  induced 
emission  of  electrons,  ions  and  neutrals 
of  solids  (or  low  vapor  pressure  liquids 
suspended  on  the  surface  of  solids).  Two 
types  of  experiments  will  be  conducted 
(a)  experiments  to  determine  the  spatial 
variation  of  electron  emission  from 
insulator  surfaces  as  a  function  of 
photon  fluence  and  photon  wavelength 
and  (b)  impurity  analysis  of  materials 
using  indirect  emission  processes. 
Application  Received  by  Commissioner 
of  Customs:  November  6, 1986. 


Docket  No:  87-035.  Applicant: 
California  State  University,  Los  Angeles, 
5151  State  University  Drive,  Los 
Angeles,  CA  90032.  Instrument:  NMR 
Spectrometer,  Model  AM  400  with 
Accessories.  Manufacturer:  Bruker 
Instruments  Inc.,  West  Germany. 
Intended  Use:  The  instrument  is 
intended  to  be  used  in  chemistry  and 
biochemistry  research  projects.  Typical 
experiments  in  the  liquid  and  solid  state 
will  involve  carborane  compounds, 
phosphorus-containing  hemoglobin 
effectors,  ruthenium-substituted 
myoglobin  models,  anticancer 
antibiotics,  metal-ion  complexation, 
membrane  properties,  whole  cell 
studies,  crown  ether  complexation. 
polymer  structure,  surface  chemistry 
and  biochemical  systems.  The  goals  of 
these  projects  are  the  evaluation  of 
molecular  structures,  molecular 
interactions  and  metabolic  processes.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  various 
chemistry  courses.  Applicant  received 
by  Commissioner  of  Customs:  November 
6. 1986. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

[FR.  86-26664  Filed  11-25-86;  8:45  am) 

BILLING  CODE  3510-DS-M 


[C-583-604] 

Final  Affirmattve  Countervailing  Duty 
Determia^ion:  Certain  Stainteaa  Steel 
Cooking  Ware  from  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUNNNARY:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  certain  stainless  steel 
cooking  ware  as  described  in  the  "Scope 
of  Investigation"  section  of  this  notice. 
The  estimated  net  subsidy  is  2.14 
percent  ad  valorem. 

We  have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  stainless 
steel  coolcing  ware  from  Taiwan  that  are 
entered,  or  withdrawn  from  warehouse. 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
these  products  in  the  amount  equal  to 
the  estimated  net  subsidy  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 
EFFECTIVE  DATE  November  26, 1966. 
FOR  FURTHER  niR>RMATION  CONTACT 
Jack  Davies  or  Barbara  Tillman,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1785  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 

Final  Detennination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Taiwan  of  certain 
stainless  steel  cooking  ware.  For 
purposes  of  this  investigation,  the 
following  programs  are  found  to  confer 
subsidies: 

•  Export  Loss  Reserve 

•  25  Percent  Income  Tax  Ceiling  for 
Big  Trading  Companies 

•  Overrebate  of  Duty  Drawback  on 
Imported  Materials  Physically 
Incorporated  in  Export  Merchandise 

•  Duty  Drawback  on  Imported 
Materials  Not  Physically  Incorporated  in 
Export  Merchandise 

We  determine  the  estimated  net 
subsidy  for  certain  stainless  steel 
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cooking  ware  to  be  2.14  percent  ad 
valorem. 

Case  History 

On  January  21, 1986.  we  received  a 
petition  filed  in  proper  form  by  the  Fair 
Trade  Committee  of  the  Cookware 
Manufacturers  Association  on  behalf  of 
the  U.S.  industry  which  manufactures 
certain  stainless  steel  cooking  ware.  In 
compliance  with  the  filing  requirements 
of  section  355.26  of  the  Commerce 
Regulations  (19  CFR  355.26).  the  petition 
alleged  that  manufacturers,  producers, 
or  exporters  in  Taiwan  of  certain 
stainless  steel  cooking  ware  receive, 
directly  or  indirectly,  subsidies  within 
the  meaning  of  section  701  of  the  Act. 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry. 

We  found  that  the  petition  contained 
sufTicient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  February  10, 1986,  we  initiated  the 
investigation  (51  FR  6020,  February  19, 
1986).  We  stated  that  we  expected  to 
issue  a  preliminary  determination  by 
April  16, 1986. 

Since  Taiwan  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  March  4, 1986, 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  stainless  steel  cooking  ware 
from  Taiwan  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry  (51  FR  9541,  March  19, 1986). 

We  presented  a  questionnaire 
concerning  the  petitioner's  allegations  to 
the  American  Institute  in  Taiwan  in 
Washington,  DC  on  February  20, 1986. 
We  received  responses  to  the 
questionnaire  on  March  13, 19,  and  31, 
1986.  There  are  five  producers  of  the 
subject  merchandise  in  Taiwan  which 
accounted  for  a  majority  of  the  exports 
to  the  United  States  during  the  review 
period:  Golden  Lion  Metal  Industry  Co., 
Ltd.:  Song  Far  Co.,  Ltd.;  Lyi  Mean 
Industry  Co.,  Ltd.;  Crown  Manufacturing 
Co.,  Ltd.;  and  First  Stainless  Steel 
Industry  Co.,  Ltd.  In  addition,  we 
selected  seven  trading  companies, 
which  accounted  for  a  majority  of  the 
subject  merchandise  exported  by  these 
five  producers  to  the  United  States 
during  our  review  period,  to  respond  to 
our  questionnaire:  Transmark 
International  Corp.;  Fairview 
International  Corp.;  Collins  Co.,  Ltd.; 
Jack-Tom  Industrial  Co.,  Ltd.;  D  &  J 
Industrial  Co.,  Ltd.;  Atico  Corp.;  and 
Pan-Orient  Industrial  Corporation. 

On  the  basis  of  information  contained 
in  the  responses,  we  made  a  preliminary 


negative  countervailing  duty 
determination  on  April  16, 1986  (51  FR 
15520,  April  24, 1986).  On  April  30, 1986, 
we  extended  the  deadline  date  for  the 
final  determination  in  this  investigation 
to  September  15, 1986,  to  correspond  to 
the  dates  of  the  final  determinations  in 
the  antidumping  duty  investigations  of 
the  same  products  from  Taiwan  and 
Korea  (51  FR  16882,  May  7, 1986).  This 
was  done  at  the  request  of  petitioner 
pursuant  to  section  705(a)(1)  of  the 
Tariff  Act  of  1930,  as  amended  by 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (PL  98-673).  From  May  19  to  May 
30,  and  September  1  to  September  26. 
1986,  we  conducted  verification  in 
Taiwan. 

On  August  1, 1986,  the  deadline  dates 
for  the  final  determination  of  the 
antidumping  duty  investigations  of 
certain  stainless  steel  cooking  ware 
from  Korea  and  Taiwan  were  postponed 
to  no  later  than  November  19, 1986. 
Accordingly,  the  final  determination  for 
the  countervailing  duty  investigation  of 
cei  lain  stainless  steel  cooking  ware 
from  Taiwan  was  also  postponed  to 
coincide  with  the  antidumping  duty 
determinations  of  the  same  products 
from  Korea  and  Taiwan  (51  FR  28610. 
August  8, 1986). 

Petitioner  submitted  a  request  for  a 
hearing,  which  was  subsequently 
withdrawn  with  the  consent  of 
respondents.  Both  petitioner  and 
respondents  filed  briefs  discussing  the 
issues  arising  in  this  investigation  which 
have  been  taken  into  consideration  in 
this  determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  non-electric  cooking 
ware  of  stainless  steel  which  may  have 
one  or  more  layers  of  aluminum,  copper, 
or  carbon  steel  for  more  even  heat 
distribution.  These  products  are 
provided  for  in  item  number  653.94  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS).  The  products  covered  by  this 
investigation  are  skillets,  fry  pans, 
omelette  pans,  $auce  pans,  double 
boilers,  stock  pots,  sauce  pots,  dutch 
ovens,  casseroles,  steamers,  and  other 
stainless  steel  vessels,  all  for  cooking  on 
stove  top  burners,  except  tea  kettles  and 
fish  poachers.  Excluded  from  the  scope 
of  investigation  are  stainless  steel  oven 
ware  and  stinless  steel  kitchen  ware, 
which  are  also  included  under  the  653.94 
TSUS  classification. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
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"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order"  (49  FR  18006,  April  26, 1984). 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
subsidies  (the  review  period)  is  calendar 
year  1985.  Based  upon  our  analysis  of 
the  petition,  the  responses  to  our 
questionnaires,  verification,  and 
comments  filed  by  petitioner  and 
respondents,  we  determine  the 
following: 

/.  PROGRAMS  DETERMINED  TO 
CONFER  SUBSIDIES 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Taiwan  of  certain 
stainless  steel  cooking  ware  under  the 
following  programs: 

A.  Export  Loss  Reserve 

Article  31  of  the  Statute  for 
Encouragement  of  Investment  (SEI) 
permits  exporters  to  establish  an  export 
losi.  reserve  of  up  to  one  percent  of  the 
previous  year's  export  exchange 
settlement  to  be  used  exclusively  for 
compensating  export  losses.  Companies 
treat  the  export  loss  reserve  as  a 
business  expense  and  deduct  it  from 
taxable  income  in  one  year,  then 
balance  the  account  and  carry  the 
reserve  funds  forward  as  taxable 
income  for  the  next  year.  Song  Far 
industry  Co.,  Ltd.,  a  producer  of  certain 
stainless  steel  cooking  ware,  reported 
that  it  used  this  program  during  the 
review  period. 

Because  the  export  loss  reserve  is 
contingent  on  export  sales,  we 
determine  that  it  confers  a  benefit  which 
constitutes  an  export  subsidy.  To 
calculate  the  benefits,  we  treated  the  tax 
savings  from  the  export  loss  reserve  as  a 
one-year,  interest-free  loan.  We 
compared  the  interest-free  rate  with  the 
maximum  short-term  lending  rate  set  by 
the  Central  Bank  of  China,  multiplied 
the  difference  by  the  amount  of  the  tax 
savings,  and  then  allocated  the  benefit 
over  the  total  1985  export  sales  of  all 
products  by  the  five  manufacturers  who 
responded  to  our  questionnaire.  The 
estimated  net  subsidy  is  0.001  percent 
ad  valorem. 

B.  25  Percent  Income  Tax  Ceiling  for  Big 
Trading  Companies 

Article  15  of  the  SEI  permits 
productive  enterprises  and  big  trading 
companies  to  pay  no  more  than  25 
percent  corporate  income  tax  on  income 
exceeding  NT$500,000,  rather  than  the  35 
percent  required  by  Taiwan's  graduated 
corporate  income  tax  law. 


In  the  "Final  Negative  Countervailing 
Duty  Determination:  Porcelain-on-Steel 
Cooking  Ware  from  Taiwan"  (51  FR 
36453,  October  10, 1986),  we  determined 
that  this  program  was  available  to  only 
a  select  number  of  trading  companies 
based  on  export  performance.  In 
examining  the  criteria  used  to  determine 
"big-trading  company"  status,  we 
learned  that  to  be  eligible  a  trading 
company  had  to  comply  with  all  of  the 
following:  (1)  Have  a  predetermined 
annual  income  from  exports;  (2) 
maintain  outstanding  capital  in  excess 
of  NT$200  million:  (3)  operate  only  an 
export-import  business:  and  (4)  maintain 
overseas  subsidiaries  in  more  than  three 
countries.  Since  the  preferential  tax 
treatment  extended  to  big  trading 
companies  is  based  on  export 
performance  we  determined  that  this 
program  conferred  an  export  subsidy. 

Collins  Co..  Ltd.,  a  respondent  in  this 
investigation,  was  designated  as  a  big 
trading  company  in  1984  and  1985.  At 
verification,  we  found  that  Collins  Co., 
Ltd.  had  calculated  its  1984  tax,  which 
was  payable  during  the  review  period, 
payable  at  the  25  percent  rate.  To 
calculate  the  subsidy,  we  computed 
Collins'  tax  savings  resulting  from  the 
difference  in  the  25  and  35  percent  rates. 
We  allocated  a  portion  of  the  tax 
savings  to  the  manufacturers  who 
exported  the  products  under 
investigation  to  the  United  States 
through  Collins.  We  then  divided  the 
benefits  allocated  to  these 
manufacturers  by  their  1985  exports  of 
the  subject  merchandise  to  the  United 
Slates.  The  estimated  net  subsidy  is 
0.010  percent  ad  valorem. 

C.  Overrebate  of  Duty  Drawback  on 
Imported  Materials  Physically 
Incorporated  in  Export  Merchandise 

Based  on  an  allegation  raised  by  the 
petitioner  after  our  preliminary  negative 
countervailing  duty  determination  in 
this  investigation,  we  examined  the  duty 
drawback  system  in  Taiwan  regarding 
exports  of  stainless  steel  cooking  ware. 

Duty  drawback  in  Taiwan  is  given  on 
certain  imported  materials  used  to 
produce  certain  export  products.  Duty 
drawback  is  refunded  on  a  shipment-by- 
shipment  basis  and  is  calculated  by 
applying  a  pre-established  duty 
drawback  rate  to  the  net  weight  of  the 
finished  product  in  each  export 
shipment.  The  duty  drawback  rate  is 
approved  by  the  Taiwan  authorities  for 
each  export  product  based  on  raw 
material  usage  and  production  yield 
data  submitted  by  manufacturers  of  the 
export  product. 

For  the  stainless  steel  cooking  ware 
under  investigation,  the  Taiwan 
authorities  established  an  authorized 


loss  rate  for  raw  materials  used  in  the 
manufacture  of  exported  goods.  Duty 
drawback  includes  the  amount  of  duty 
remitted  on  the  loss  or  wastage  for  the 
raw  material.  For  stainless  steel  sheet  or 
coil  used  in  the  production  of  cooking 
ware,  the  input  ratio  imputed  in  Taiwan 
duty  drawback  rate  is  1.48.  For  example, 
to  claim  duty  drawback  on  an  exported 
pot  weighing  1  kilogram,  1.48  kilograms 
of  stainless  steel  is  assumed  to  be 
physically-incorporated  in  the  exported 
pot.  These  allowable  loss  rates  include 
material  which  may  later  be  sold  as 
scrap. 

We  have  determined  that  a  duty 
drawback  program  which  includes  some 
amount  for  loss  or  wastage  in  the 
calculation  of  the  amount  to  be  remitted 
on  raw  materials  used  in  the 
manufacture  of  exported  goods  is  not 
necessarily  countervailable.  The  rates 
only  become  countervailable  when  they 
are  unreasonable  or  excessive.  We 
consider  duty  drawback  received  on 
recoverable  scrap  to  constitute  an 
unreasonable  or  excessive  rebate  of 
customs  duties.  Therefore,  when  loss  or 
wastage  rates  include  an  amount  for 
recoverable  scrap,  we  would  find  that 
the  rates  are  excessive  and,  thus, 
countervailable. 

During  the  verification,  we  reviewed 
summary  worksheets  used  by  the 
Taiwan  authorities  to  calculate  the  loss 
rate.  However,  because  the  loss  rates 
calculated  by  the  Taiwan  authorities 
were  not  based  directly  on  stainless 
steel  cooking  ware,  but  rather  on  other 
stainless  steel  kitchenware  that  are 
grouped  and  classified  by  the  Taiwan 
authorities  in  the  same  duty  drawback 
category  as  is  cookware  we  considered 
it  necessary  to  examine  the  companies' 
information  concerning  loss  rates. 

In  this  case,  we  compared  the  loss 
rate  approved  by  the  Taiwan  authorities 
to  the  loss  rate  of  Song  Far.  excluding 
from  our  comparison  the  loss 
attributable  to  recoverable  scrap. 
Making  this  comparison,  we  find  that 
the  Taiwan  authorities'  established  loss 
rate  is  excessive.  As  such,  we  find  that 
in  this  case,  a  portion  of  the  duty 
drawback  is  countervailable.  To 
calculate  the  benefit  from  the  excessive 
drawback,  we  multiplied  the  percentage 
of  the  excessive  duty  drawback  by  the 
total  amount  of  duty  drawback  for 
Golden  Lion,  Song  Far,  and  Lyi  Mean 
(the  only  companies  for  which  we  had 
information  concerning  duty  drawback). 
Dividing  by  total  exports  of  those 
producers,  we  calculated  an  estimated 
net  subsidy  of  2.128  percent  ad  valorem. 


42894 


Federal  Register  /  Vol.  51.  No.  228  /  Wednesday.  November  26.  1986  /  Notices 


D.  Rebate  of  Import  Duties  and  Indirect 
Taxes  on  Imported  Materials  Not 
Physically  Incorporated  in  Export 
Merchandise 

At  verification,  we  found  that  Song 
Far  had  received  duty  drawback  on  two 
types  of  liquid  polish  used  to  polish 
stainless  steel  metal  in  the  subject 
merchandise.  Since  if  was  not 
demonstrated  at  verification  that  such 
liquid  metal  polishes  are  physically 
incorporated  in  the  exported  product, 
we  determine  that  the  duty  drawback  of 
import  duties  and  indirect  harbor  taxes 
on  imported  liquid  polish  constitutes  a 
countervailable  benefit  to  manufacturers 
and  producers  of  standless  steel  cooking 
ware. 

Duty  drawback  on  these  two  types  of 
liquid  metal  polish  was  received  by 
Song  Far  only  on  export  shipments  of 
the  subject  merchandise  made  on  or 
after  November  26. 1985.  For  those 
export  shipments  made  after  this  date 
and  during  the  review  period,  we 
computed  the  amount  of  duty  drawback 
attributable  to  the  liquid  metal  polish 
and  divided  this  amount  by  total  1985 
exports  of  Song  Far.  Golden  Uon,  and 
Lyi  Mean  to  arrive  at  a  net  subsidy  of 
0.002  percent  ad  valorem. 

II.  PROGRAM  DETERMINED  NOT  TO 
CONFER  SUBSIDIES 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Taiwan  of 
certain  stainless  steel  cooking  ware 
under  the  following  program: 

A.  Development  Loans  under  Article  84 
of  the  SEI  for  the  Purchase  of  Local 
Taiwan-made  Machinery 

At  verification,  we  found  that  Golden 
Lion  had  received  development  loans 
under  Article  84  of  the  SEI  for  the 
Medium  Business  Bank  of  Taiwan 
(MBBT)  for  the  purchase  of  local 
Taiwan-made  machinery. 

Under  Article  84  of  the  SEI,  the 
Executive  Yuan  Development  Fund 
provides  funds  from  the  Taiwan  budget 
for  certain  development  purposes  to 
different  agencies,  one  of  which  is  the 
MBBT.  The  MBBT  is  owned  by  the 
Taiwan  authorities  and  is  operated  as  a 
profit  making  bank.  The  bank  is 
required  to  provide  at  least  70  percent  of 
its  lending  to  small-  and  medium-size 
businesses  in  Taiwan.  MBBT  makes 
three  types  of  development  loans  under 
Article  84  of  the  SEI:  (1)  Purchase  of 
local  Taiwan-made  machinery.  (2) 
purchase  of  automated  machinery,  and 
(3)  manufacture  of  strategic  products. 
Approximately  25  percent  of  the  funds 
for  these  development  loans  are 


provided  by  the  Executive  Yuan 
Development  Fund. 

MBBT  authorities  stated  that  any 
productive  enterprise  as  defined  under 
Article  3  of  the  SEI,  is  eligible  to  apply 
for  a  development  loan  to  purchase  local 
Taiwan-made  machinery.  We  examined 
MBBT  loan  records  and  found  that  a 
variety  of  industry  sectors  had  received 
development  loans  to  purchase  local 
Taiwan-made  machinery,  including 
electric  fans,  plastic  injection  molds, 
rubber  foam  sponge,  automobile  parts, 
sewing  machines,  wood  furniture, 
unfinished  textiles,  cardboard,  cotton 
weaving,  lanolin  for  cosmetics,  floor 
tiles,  surgical  bandages,  plastic  pipe, 
glass  molding  machines,  steel  castings, 
plumbing  equipment,  general  hardware 
equipment,  vacuum  cleaner  parts,  and 
printed  circuit  boards. 

We  have  determined  in  previous  final 
countervailing  duty  determinations  that 
the  term  "productive  enterprises"  as 
defined  in  Article  3  of  the  SEI,  does  not 
limit  application  to  a  specific  enterprise 
or  industry  or  a  group  of  enterprises  or 
industries.  Furthermore,  the  MBBT  loan 
records  show  that  development  loans 
for  the  purchase  of  local  Taiwan-made 
machinery  are  not  provided  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Therefore,  we 
determine  that  development  loans  under 
Article  84  of  the  SEI  for  the  purchase  of 
local  Taiwan-made  machinery  are  not 
countervailable. 

///.  PROGRAMS  DETERMINED  NOT 
TO  BE  USED 

We  determine  that  manufacturers, 
producers,  or  exporters  in  Taiwan  of 
certain  stainless  steel  cooking  ware  did 
not  use  the  following  programs. 

A.  Preferential  Export  Financing 

The  Export  Loan  Discount  Regulations 
of  the  Central  Bank  of  China  permit 
registered  exporters  to  apply  for  low- 
cost  export  loans  upon  presentation  of  a 
letter  of  credit.  Authorized  commercial 
banks  provide  export  loans  at  normal 
commercial  rates,  then  apply  for  interest 
rate  reductions  from  the  Central  Bank.  If 
the  Central  Bank  approves  the 
reduction,  commercial  banks 
correspondingly  reduce  the  lending  rate 
to  the  exporters.  With  the  exception  of 
Trans  World  Prosperity,  none  of  the 
companies  under  investigation  obtained 
export  financing  under  this  program 
during  the  review  period. 

Trans  World  Prosperity  is  a  trading 
company  related  to  Transmark 
International  Company,  a  respondent  in 
this  investigatioa  At  verification,  we 
found  that  Trans  Worid  Prosperity  had 
used  export  loans  during  the  review 
period  which  had  interest  rates  at  the 


export  loan  interest  rate  approved  by 
the  Central  Bank  of  China.  We  verified 
that  none  of  these  export  loans  were 
used  to  finance  exports  of  the  products 
under  investigation  to  the  United  States 
during  the  review  period. 

B.  Duty  Exemptions  end  Deferrals  on 
Imported  Equipment 

Article  21  of  the  SEI  allows  productive 
enterprises  to  pay  import  duties  and 
dues  on  selected  capital  equipment  in  a 
series  of  installments  beginning  one 
year  from  the  date  of  importation.  In 
addition,  qualified  enterprises  are 
exempt  from  import  duties  on  selected 
machinery  and  equipment  used  for  the 
establishment  or  expansion  of  an 
approved  project  or  for  research  and 
development.  None  of  the  companies 
under  investigation  used  duty 
exemptions  or  deferrals  on  imported 
equipment  during  the  review  period. 

C.  22  Percent  Income  Tax  Ceiling 

Article  15  of  the  SEI  permits  capital- 
intensive  and/or  technology-intensive 
enterprises  engaged  in  the  basic  metal 
production  industry,  heavy  machinery 
industry,  or  petrochemical  industry  to 
use  a  marginal  tax  rate  of  22  percent, 
instead  of  the  35  percent  rate  required 
by  Taiwan's  income  tax  law.  None  of 
the  companies  under  investigation 
claimed  the  22  percent  income  tax  rate 
during  the  review  period. 

D.  Accelerated  Depreciation  and  Tax 
Holiday 

Article  6  of  the  SEI  allows  newly 
established  "productive  enterprises" 
either  to  use  accelerated  depreciation  on 
fixed  assets,  machinery,  and  equipment 
or  to  select  a  five-year  holiday  on 
corporate  income  taxes.  In  addition, 
expanding  firms  may  participate  in  a 
four-year  tax  holiday  on  increased 
profits  from  expansion  or  a  rapid 
depreciation  of  newly  purchased 
buildings  or  equipment.  None  of  the 
companies  under  investigation  applied 
for  or  received  benefits  under  Article  6 
of  the  SEI  during  the  review  period. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  that 
rebates  of  import  duties  and  taxes 
levied  on  imported  raw  materials  not 
physically  incorporated  in  exported 
merchandise  are  countervailable. 

DOC  Position:  We  agree.  (See  actions 
I.C  and  I.D  above.) 

Comment  2:  Petitioner  argues  that  the 
system  of  deferred  payment  of  import 
duties  and  harbor  taws  applicable  to 
producers  of  stainless  steel  cooking 
ware  is  countervailable  because  the 
system  allows  deferred  payment  of 
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import  duties  and  harbor  taxes  until 
after  the  raw  materials  have  been  used 
to  produce  cooking  ware  for  export.  The 
benefit  is  equal  to  the  value  of  an 
interest  free  loan  for  the  amount  of 
duties  and  taxes  which  should  have 
been  paid  at  the  time  of  importation  of 
the  raw  materials. 

DOC  Position:  This  allegation  was 
brought  to  our  attention  late  in  the 
investigation.  We  therefore  were  unable 
to  gather  sufficient  information  at 
verification  upon  which  to  make  a 
determination.  This  issue  will  be 
addressed  in  any  eventual 
administrative  review  under  section  751 
of  the  Act,  if  requested. 

Comment  3:  Petitioner  maintains  that 
the  long-term  development  loans 
received  by  Golden  Lion  for  purchase  of 
local  Taiwan-made  machinery  are 
preferential  in  nature  of  thus  are 
countervailable. 

DOC  Position:  We  disagree.  As  stated 
in  section  II.A.  above,  we  have 
determined  that  these  krans  are  not 
limited  to  a  specific  enterprise  or 
industry  or  group  thereof,  and  are 
therefore  not  countervailable. 

Comment  4:  Petitioner  argues  that  the 
preferential  export  financing  received 
by  Trans  World  Prosperity  and  Collins 
Co.,  Ltd.,  under  the  Export  Discount 
Regulation  of  the  CBC  is 
countervailable. 

DOC  Position:  During  verification  at 
Trans  World  Prosperity  and  Collins  Co., 
Ltd.,  we  examined  company  accounting 
records  and  export  documents  on  each 
of  the  export  loans  provided  under  the 
Export  Loan  Discount  Regulations.  We 
found  that  all  of  the  export  loans 
received  were  used  to  finance  exports  of 
merchandise  other  than  that  under 
investigation. 

Comment  &  Petitioner  contends  that 
the  tax  benefits  received  by  Collins  Co., 
Ltd.,  as  a  result  of  being  designated  a 
"big  trading  company"  in  1984  and  1985 
are  countervailable. 

DOC  Position:  We  agree.  (See  section 
I.B.  above.) 

Comment  6:  Petitioner  argues  that  all 
benefits  received  by  Song  Far  as  a  result 
of  the  export  loss  reserve  are 
contervailable. 

DOC  Position:  We  calculated  the  tax 
»aving8,achieved  by  Song  Far  based  on 
thq  actual  amount  of  the  export  loss 
reserve  deduction  daimed  on  Song  Far's 
1984  income  tax  lelum  which  was  filed 
during  the  review  period.  See  our 
discussion  in  Section  LA.  above. 

Comment  7:  Petitioner^rgues  that 
stainless  steel  cooking  ware  producers 
in  Taiwan  receive  a  countervailable 
overrebate  of  duty  drawback  because 
the  Taiwan  duty  drawback  system 
appears  to  grant  rebates  based,  in  part. 


on  the  *veight  of  packing  materials 
purchased  in  the  home  market. 

DOC  Position:  At  verification,  we 
found  that  duty  drawback  was 
calculated  by  applying  the  duty 
drawback  rate  for  stainless  steel 
cooking  ware  to  the  net  weight,  not 
gross  weight,  listed  on  the  export 
declaration.  Therefore,  the  duly 
drawback  rate  did  not  include  the 
weight  of  packing  materials. 

Respondents'  Comments 

Comment  1:  Respondents  argue  that 
the  wastage  factor  necessary  to  account 
for  the  amount  of  raw  materials  required 
to  produce  the  finished  export  product  is 
not  countervailable. 

DOC  Position:  We  agree  that  loss  or 
wastage  rates  used  in  the  determination 
of  duty  drawback  rates  are  not 
necessarily  countervailable.  However, 
when  the  wastage  rates  are  excessive, 
the  excess  is  countervailable.  (See 
sections  LC  and  LD.  above.) 

Comment  2:  Respondents  contend  that 
the  deferral  of  payment  on  import  duties 
and  taxes  does  not  confer  a 
countervailable  benefit  on  Taiwan 
producers  of  stainless  steel  cooking 
ware. 

DOC  Position:  This  issue  will  be 
addressed  in  any  eventual 
administrative  review  under  section  751 
of  the  Act,  if  requested.  (See  DOC 
Position  to  Petitioner's  Comment  2 
above.) 

Comment  3:  Respondents  maintain 
that  the  long-term  development  loans 
received  by  Golden  Lion  under  article  84 
of  the  SEI  are  available  to  a  wide 
selection  of  industries  and  are  not 
targeted  to  any  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

DOC  Position:  We  agree.  (See  section 
II.A.  above.) 

Comment  4:  Respondents  argue  that 
export  financing  received  by  Trans 
World  Prosperity  and  Collins  Co..  Ltd.  is 
not  countervailable  because  none  of  the 
export  loans  under  consideration  were 
made  for  shipments  of  the  merchandise 
under  investigation. 

DOC  Position:  We  agree.  (See  section 
III  A.  above.) 

Comments:  Respondents  contend  that 
the  tienefits  received  by  Collins  Co.,  Ltd. 
as  a  big  trading  company  are  not 
countervailable  because  the  25  percent 
income  tax  ceiling  is  available  to  an 
enormous  number  and  variety  of 
enterprises  in  Taiwan. 

DOC  Position:  We  disagree.  (See 
section  LB.  above.) 

VeriHcation 

In  accordance  with  776(a)  of  the  Act. 
we  verified  the  data  used  in  making  our 


final  determination.  We  conducted 
verification  in  Taiwan  during  May  19  to 
30.  and  a  follow-up  verification  during 
September  1  to  26, 19e&  During 
verification,  we  followed  normal 
verification  procedures,  including 
meeting  with  government  officials  and 
inspection  of  documents,  as  well  as  on- 
site  inspection  of  the  accounting  and 
fmancal  records  of  the  companies 
producing  and  exporting  the 
merchandise  under  investigation  to  the 
United  States. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  information  and 
written  views  in  accordance  with 
Commerce  regulations  (19  CFR 
355.34(a)).  Petitioner,  after  requesting  a 
hearing,  withdraw  his  request  with  the 
consent  of  respondents.  Therefore,  a 
hearing  was  not  held  in  this 
investigation.  Written  views  have  been 
received  and  were  considered  in 
reaching  this  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Taiwan  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  equal  to  2.14  percent  ad 
valorem  for  each  entry  of  this 
merchandise. 

ITC  Notification 

In  accordance  *vith  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry  within 
75  days  after  the  date  of  this 
determination.  If  the  ITC  determines 
that  material  injury,  or  the  threat  of 
material  injury,  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
estimated  duties  deposited  or  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
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cancelled.  If,  however,  the  ITC 
determines  that  such  injury  exists,  we 
will  issue  a  countervailing  duty  order, 
directing  ihe  Customs  officers  to 
continue  suspension  of  liquidation  and 
to  collect  cash  deposits  on  all  entries  of 
certain  steel  cooking  ware  from  Taiwan 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  notice  is  published  pursuant  to  section 
705(d)  of  the  Act  (19  U.S.C.  1671d(d)). 
November  19,  1986. 
Paul  Freedenberg, 

Assistant  Secretary  for  Trade  Administration. 
|FR  Doc.  86-26663  Filed  11-25-86;  8;45  am) 

BILLING  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.] 
Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington,  DC  20235,  or.  send 
comments  to  the  Fishery  Management 
Council(s)  which  review  the 
appiication(s),  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director. 
New  England  Fishery  Management 
Council.  5  Broadway  (Route  1), 
Saugus,  MA  01906,  617/231-0422 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building  Room  2115,  320  South 
New  Street,  Dover,  DE  19901,  302/674- 
2331 


Robert  K.  Mahood,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  Suite  306, 
1  Southpark  Circle,  Charleston,  SC 
29407,  803/571-4366 

Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council,  Banco,  De  Ponce  Building, 
Suite  1108,  Hato  Rey,  PR  00918,  809/ 
753-4926 

Wayne  E.  Swingle.  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881. 
5401  West  Kennedy  Blvd.,  Tampa,  FL 
33609,  813/228-2815 

Joseph  C.  Greenley,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Building,  Suite  420,  2000  S.W. 
First  Avenue,  Portland,  OR  97201,  503/ 
221-6352 

Jim  H.  Branson,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  88510,  907/274-4563 

Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Room 
1405,  Honolulu,  HI  96813,  808/523- 
1368. 

For  further  information  contact  John 
D.  Kelly  or  Shirley  Whitted  (Fees, 
Permits,  and  Regulations  Division,  202- 
673-5319). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summariang  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1987  have  been  received  from 
the  Governments  shown  below. 

Species 

[In  tnetnc  tons] 


Dated;  November  21, 1986. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Management. 
National  Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  followg: 


Code 

Fishery 

Regional  fishery 
management  councils 

ABS 

Atlantic  Billfishes  and 

New  England,  futid- 

Sharks. 

Atlantic.  South 
Atlantic.  Gulf  of 
Mexico.  Caribbean 

BSA 

Bering  Sea  and  Aleutian 
Islands  Groundfish 

htorth  Pacific 

GOA 

GuK  of  Alaska 

f4onh  Pacific 

NWA 

^k)nhwest  Atlantic 

New  England.  Mid- 

Ocean 

Atlantic 

SNA 

Snails  (Bering  Sea) 

North  Pacific 

WOO 

Pacific  Groundfish 
(Washmgton.  Oregon 
and  Cali(omia). 

Pacific 

PBS 

Pacific  Bdlfishes  and 
Sharks. 

Western  Pacific 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


Activity 
code 


Fishing  operations 


Catching,  processing  and  other  suppotl. 
Processing  and  oth#f  support  onty. 
Other  support  only. 

Vessel(s)  m  support  of  U.S.  vessels  (Joint  Ven- 
ture). 


Joint  Venture 

The  Governments  of  Italy,  Japan, 
Spain,  German  Democratic  Republic 
(GDR),  the  Kingdom  of  the  Netherlands 
(Netherlands)  and  ther  Union  of  Soviet 
Socialist  Republics  [USSR]  have 
submitted  permit  applications  to  engage 
in  joint  venture  activities  in  the 
Northwest  Atlantic  Ocean  Fisheries 
during  1987.  Foreign  vessels  will  receive 
transshipments  of  U.S.  harvested  fish 
and  appropriate  by-catch  species.  The 
following  tables  summarize  their 
request: 


Country 


Loligo 


Mackerel     I     Dog  fish 


Hake  red/ 
silver 


Amenctn  partner 


northwest  Atkntic  Ocean  Rslwrles 

Italy 

Japan 

2.000                2.000 
1  500               1  sno 

1,000 

500 

500/1.000 

1ST  Corporation.  Inc..  C«p«  May.  NJ. 
Lund's  Fishenes,  Inc.  Ca(K  May,  NJ, 
Stonavar  Trading  Inc.,  BnSlol,  Rl. 
The  Mayftower  Group,  Gk»jcester,  MA 

Spam _ 

1,000 

1.000 

GDfi „ 

7.500 

1,000 

20.000 

Netherlands „ _ 

■« 

USSR    

Manne  Resources  Company,  Int'l,,  Seattle,  WA. 

The  Governments  of  the  People's 
Republic  of  China  (China),  Japan,  the 
Republic  of  Korea  (Korea),  the  Polish 
People's  Republic  (Poland),  and  the 


Union  of  the  Soviet  Socialist  Republics 
(USSR)  have  submitted  permit 
applications  to  engage  in  joint  venture 
activities  in  the  Alaskan  fisheries  during 


1987.  The  Government  of  the  Polish 
People's  Republic  has  also  submitted 
permit  applications  for  the  WOC  fishery. 
Foreign  vessels  will  receive 
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transshipments  of  U.S.  han.e„ed  fish  and  app„>priate  by-catch  specie,.  The  following  tables  summarize  their 

requests: 


Species 

[*n  metric  Ions] 


Counky 


PoNock 


Pacifie 
coo 


Aika 
mackerel 


Other      j   Mnceta- 
lourxtere  !     neous 


American  pai»wi 


Ctuna.... 
Japan  . 
Korea... 
Poland.. 
USSR  .. 


23,000 

2,200 

1,500 

2,500 

2,000 

475.000 

2,000 

0 

55,500 

0 

594,640 

26,750 

38.300 

42,100 

4,450 

45,000 

1000 

20 

200 

520 

4,000 

29.000 

0 

- 

SI. 000 

0 

0  i  Undetermried 

0  iC) 
610  (') 
420  :  (=) 

0  1  Manne   Resource*   Co"-.rany.    Intl    Seattle.    WA 


toca^<^51J^KY:^^^S2£rr^;Jr^  ^-  ^^-^O  T.>-«. 


Qgy ■  i<f**«''.  **t  Alyeska  Ocean,  tnc  ,  Anacooes.  WA 


.  Inc ,  Peler  Pm  Seatoods.  Inc    Kyok.>3  USA.  loc  PaiVws  «.  other 


'''^S'/Sl^^^^i^^^:  Ar^^'SrtlSS.';^:.'^*!^  *■-■■  "^^  ^— ■  -^'—  ,  01^.  oCK^s  Alaska  .K,n,  Venule 


'  Polish  oaitners  in  SaaOe  WA^o^rZ^^Zi.^^.O^..''^-  ""^  ""  uaarm  Amenca.  Inc , 
«i»n  pannets  in  :Mane,  WA  are  P»Dfc»h  mtemMional.  Inc  and  AiaMia  Pwstic  International. 


Lae.  NJ 
Ltd  ,  and  m  Coos  Bay,  OR.  Quest  Enpon  Traamg  Co 
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Speoes 

[In  metric  tonsl 


Country 


American 
Partner 


Wmhk)0on.  Ongon  ma  CaMfornti  Trmrt  Ftshertes 


Polwid. 


Requests  37.500  ml.  Pec*c  wNtmg 
only. 


(') 


'  Potish  partners  in  Soaltle.  WA  are  Profish  kilernational 
Inc.  (nd  Alaska  Pacific  Intemalional.  Ltd :  and  m  Coos  Bay 
on.  Quest  Export  Trading  Ca 

|FR  Doc.  86-26698  Filed  11-21 -«6;  5:05  pm] 

BHJLING  CODE  3S10-22-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Centocor  et  al. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Centocor 
of  Malvern.  PA  19355,  NeoRx 
Corporation  of  Seattle,  WA  98119  and 
Organon  of  West  Orange,  NJ  07052  a 
shared  exclusive  right  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  No.  6-778,670,  "Target 
Specific  Cross-Linked 
Heteroanfibodies."  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Robert  P. 
Auber.  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423.  Springfield. 
VA  22151. 
DtHiglat }.  Campion, 

Patent  Licensing  Specialist,  Office  of  Federal 
Patent  Licensing,  U.S.  Department  of 
Commerce.  National  Technical  Information 
Serx'ice. 

|FR  Doc.  86-26633  Filed  ll-25-«6;  8:45  am) 
MLUNG  CODE  351(MM-M 


United  States  Travel  and  Tourism 
Administration 

Travel  and  Tourism  Advisory  Board; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 


that  the  Travel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  December  15. 
1986  at  10:00  a.m.  at  Hyatt  Regency 
Hotel.  151  East  Wacker  Drive,  Chicago, 
Illinois  60601.  Meeting  will  take  place  in 
the  Addams  Room. 

Established  March  19, 1982.  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L.  97-63),  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans. 

Agenda  items  are  as  follows: 

I.  Call  to  Order         j 

II.  Approval  of  the  Minutes 

III.  Old  Business 

A.  New  Directions  for  USTTA  Worldwide 

B.  Status  of  SIC  Codes 

C.  Crisis  Management 

IV.  New  Business 

A.  U.S./Ecuador  Bilateral  Tourism 
Relations 

B.  Current  Legislative  Issues 

1.  Visa  Waiver — Posturing  for  Tourism 

2.  Impact  of  Tax  Reform  on  Tourism 

C.  National  Tourism  Week  and 
Bicentennial  of  the  Constitution 

D.  Christopher  Columbus  Quincentenary 
Celebration 

V.  Miscellaneous 

A.  Establish  next  meeting  date 

VI.  Adjournment 

A  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran.  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  Room  1865. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230  (telephone:  202- 
377-0140)  will  respond  to  public 
requests  for  information  about  the 
meeting. 
Donna  Tuttle,  ' 

Under  Secretary  for  Tra  vel  and  Tourism.  U.S. 
Department  of  Commerce. 
|FR  Doc.  86-26589  Filed  11-25-86;  8:45  am] 
BILUNG  CODE  3S10-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

November  21, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
28, 1986.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  an  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 

Background 

On  December  30, 1985  a  directive 
dated  December  24, 19B5  was  published 
in  the  Federal  Register  (50  FR  53182), 
which  announced  the  import  restraint 
limits  for  certain  cotton,  wool  and  man- 
made  fiber  textile  products,  including 
cotton  printcloth  in  Category  320  pt. 
(only  TSUS  items  320.^.  321.—,  322.—. 
326.—.  327.—,  and  328.—  with  statistical 
suffixes  21.  22.  24.  31.  38.  49.  57.  74,  80 
and  98,  produced  or  manufactured  in 
China  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 
1986  and  extends  through  December  31, 
1986.  CITA  has  determpned  that  exports 
of  certain  napped  fabrics  currently 
charged  to  the  1986  limit  for  Category 
320  pt.,  should  not  be  charged  to  that 
limit. 

Accordingly,  in  the  letter  which 
follows  this  notice,  the  Chairman  of 
CITA  directs  the  Cominissioner  of 
Customs,  to  deduct  3,588,813  square 
yards  from  the  import  charges  made  to 
the  current  year  limit. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
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3  of  the  Tariff  Schedules  of  the  1 
States  Annotated  (1986). 
William  H.  Houston  III. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  21. 1986. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington. 
D.C.  20229 

Dear  Mr.  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement  of 
August  19. 1983.  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China,  I  request  that, 
effective  on  November  28. 1986.  you  deduct 
3.588.813  square  yards  from  charges  made  to 
the  restraint  limit  established  in  the  directive 
of  December  24, 1985  for  cotton  textile 
products  in  Catagory  320-P  ',  produced  or 
manufactured  in  China  and  exported  during 
the  agreement  year  which  began  on  January 
1, 1986  and  extends  through  December  31, 
1988. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
William  H.  Houston  III. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  86-26655  Filed  11-25-66:  8:45  am] 

BtLUNG  CODE  3S10-OR-M 


Adjusting  Import  Limits  for  Certain 
Cotton  and  Man-INade  Fit>er  Apparel 
Products  Produced  or  Manufactured  in 
ttie  Ptillippines 

November  20, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20, 1986.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CITA  directive  dated  December  20. 
1985  (50  PR  52830).  as  amended, 
established  limits  for  certain  specified 
categories  of  cotton,  wool  and  man- 
made  fiber  textile  products,  including 
Categories  336-T.  336-NT,  636-T,  636- 
NT,  645/646-NT  and  646-T,  produced  or 
manufactured  in  the  Philippines  and 


'  In  Category  320.  only  TSUS  items  320.—.  321.—, 
322.—,  326.—.  327.—.  and  328.—  with  statistical 
suffixes  21.  22.  24,  31.  38.  49.  57.  74,  80  and  98. 


exported  during  the  agreement  year 
which  began  January  1, 1986  and 
extends  through  December  31. 1986. 
During  consultations  held  in  November 
1986,  pursuant  to  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  on  November  24, 1982,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
the  Philippines,  it  was  agreed  that  limits 
for  Categories  336-NT,  636-NT  and  645/ 
646-NT,  would  be  increased  by  the 
application  of  special  swing. 

The  1986  agreement  year  limits  for 
Categories  336-T,  636-T  and  646-T  are 
being  reduced  to  account  for  the 
increases  in  the  other  categories. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  restraint  limits  previously 
established  for  the  categories,  as 
indicated. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  III, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
November  20, 1988. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  20, 1985 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1986  and  extends  through  December  31, 
1988. 

Effective  on  November  20. 1986,  the 
directive  of  December  20, 1985  is  hereby 
further  amended  to  include  the  following 
adjusted  restraint  limits:' 

"  The  agreemeni  provides,  in  part,  that:  (1) 
specific  limits  may  be  exceeded  during  the 
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336-NT „.. 
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•  The  limits  have  not  bean  adiustw)  to  account  lor  ww 
imports  exported  after  Oecamber  31.  1965 

The  Committee  for  the  Implementation  of 
Textile  Agreementti  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely, 
William  H.  Houston  DI, 

Chairman,  Committee  for  die  Implementation 
of  Textile  Agreements. 

[FR  Doc.  86-26656  Filed  11-25-86;  8:45  amj 

BtUNG  COOC  9S10-Cm-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

November  20, 1986. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Minuteman  III 
Penetration  Aids  will  meet  at  the 
Pentagon.  Washington  D.C.  on 
December  15-16, 1986  fi-om  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review,  discuss  and  evaluate  the 
effectiveness  of  penetration  aids 
proposed  for  the  Minuteman  III. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  86-26601  Filed  11-25-86;  8:45  am) 

BtLUNQ  COOC  3910-01-11 


DEPARTMENT  OF  ENERGY 

Nationai  Petroleum  Council, 
Committee  on  MS,  Oil  and  Gas 
Outtook;  Meeting 

Notice  is  hereby  given  that  the 


agreement  year  by  designated  percentages:  (2) 
specific  limits  may  he  adjusted  for  swing,  carrj-bver 
and  carryforward:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 
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Committee  on  U.S.  Oil  and  Gas  Outlook 
will  meet  in  December  1966.  The 
National  Petroleum  Council  was 
established  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The 
Committee  on  U.S.  Oil  and  Gas  Outlook 
will  be  studying  factors  affecting  the 
overall  outlook  for  oil  and  gas  in  the 
United  States.  Its  analysis  and  findings 
will  be  based  on  information  and  data  to 
the  gathered  by  the  various  task  groups. 

The  Committee  on  U.S.  Oil  and  Gas 
Outlook  will  hold  its  8th  meeting  on 
December  9-10. 1966,  starting  at  9:00 
a.m.,  in  the  29th  Floor  Conference  Room 
of  Tenneco  Inc..  the  Tenneco  Building, 
1010  Milam  Street,  Houston.  Texas. 

The  tentative  agenda  for  the 
Committee  on  U.S.  Oil  and  Gas  Outlook 
meeting  follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Discuss  study  assignments. 

3.  Review  draft  report. 

4.  Discuss  and  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Committee  on  U.S.  Oil 
and  Gas  Outlook  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Committee 
on  U.S.  Oil  and  Gas  Outlook  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Pat  Dickinson,  Advanced 
Fuels,  Technology  Extraction  and 
Environmental  Controls,  Fossil  Energy, 
301/353-2430,  prior  to  the  meeting  and 
reasonable  provision  will  be  made  for 
their  appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  100  Independence  Avenue 
SW.,  Washington,  DC.  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC,  on  November 
19. 1986. 

Donald  L  Bauer, 

Principal  Deputy  Assistant  Secretary,  FossiJ 
Energy. 

[FR  Doc.  86-26614  Filed  11-25-86:  8:45  am) 
BILUNG  CODE  64S0-«1-M 


Bonneville  Power  Administration 
[BPA  Fite  Na  DSC-«(c)] 

Hearing  and  Opportunity  for  Public 
Review  and  Comment;  Proposed 
Implementation  of  a  Conservation 
Program  Designed  to  Modernize 
Aluminum  Smelters  in  the  Pacific 
Norttiwest 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice;  Request  for  comments. 
All  comments  and  documents  submitted 
as  part  of  the  Official  Record  compiled 
in  the  process  should  contain  the  file 
number  designation  DSC-6{c). 

summary:  BPA  is  proposing  to 
implement  a  conservation  program  to 
encourage  primary  aluminum  smelters  in 
the  Pacific  Northwest  to  modernize  their 
plants  (conservation/modernization 
program).  This  program  has  the 
potential  to  provicfe  up  to  250  megawatts 
of  energy  savings.  Section  6(c)  of  this 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  of  1980, 
16  U.S.C.  839d(c)  (Northwest  Power 
Act),  requires  a  hearing  to  be  held  on 
BPA  proposals  to  acquire  a  major 
resource  or  to  implement  a  conservation 
measure  which  will  conserve  an  amount 
of  power  equivalent  to  a  major  resource. 
Section  3(12)  of  the  Northwest  Power 
Act,  16  U.S.C.  839a(3)(12),  defines  a 
major  resource  as  having  a  planned 
capability  greater  than  50  average 
megawatts  and  is  acquired  for  a  period 
of  more  than  5  years.  The  Administrator 
is  also  required,  on  the  basis  of  the 
hearing,  to  determine  whether  the 
proposal  is  consistent  with  the 
Northwest  Conservation  and  Electric 
Power  Plan  (Plan)  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Council).  Notice  is  hereby  given  for  a 
section  6(c)  hearing  on  the  proposed 
conservation/modernization  program. 

Responsible  Official:  Mr.  John  D. 
Carr,  Director,  Division  of  Planning  and 
Evaluation,  Office  of  Conservation,  is 
the  official  responsible  for  the  section 
6(c)  hearing  on  the  conservation/ 
modernization  program. 
DATES:  A  description  of  the  proposal 
conservation/modernization  program 
and  supporting  decision  document  are 
available  at  this  time  from  BPA's  Public 
Reference  Room.  1002  NE.  HoUaday, 
Portland.  Oregon  97232-4189. 

BPA's  direct  testimony  will  be 
available  on  January  2, 1987,  from  BPA's 
Public  Reference  Room. 

Persons  wishing  to  become  a  party  to 
the  hearing  must  submit  a  written 
petition  to  intervene.  The  written 


petition  must  be  received  by  January 
9,1987,  and  should  be  addressed  to 
Hearing  Officer,  c/o  Jmnes  O.  Luce, 
Office  of  General  Counsel — APP, 
Bonneville  Power  Administration,  1002 
NE.  HoUaday,  Portland,  Oregon  97232- 
4189. 

A  prehearing  conference  will  be  held 
before  the  hearing  officer  at  9:00  a.m.  on 
January  12. 1987,  at  1827  NE  44th 
Avenue,  Portland,  Oregon  97213. 
Registration  for  the  prehearing 
conference  will  begin  at  8:30  a.m.  At  the 
prehearing  conference,  the  hearing 
officer  will  establish  the  hearing 
schedule  which  will  be  mailed  to  all 
parties  of  record. 

The  hearing  will  commence  at  9:00 
a.m.  on  January  26, 1987,  at  1827  NE. 
44th  Avenue,  Portland.  Oregon  97213. 

Persons  who  are  not  parties  may 
submit  oral  and  written  comments  to  the 
BPA  Public  Involvement  office  through 
February  13, 1987. 

The  Administrator's  record  of 
decision  on  the  proposal  will  be 
completed  by  February  20, 1987.  The 
hearing  officer  will  establish  the  hearing 
schedule  so  as  to  enable  the 
Administrator  to  meet  this  schedule. 

The  hearing  will  be  conducted 
pursuant  to  the  section  6(c)  Hearings 
Procedures  recently  adopted  by  the 
Administrator  and  published 
concurrently  with  this  notice. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Ms.  Donna  L.  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration.  P.O.  12999, 
Portland,  Oregon  97212.  Oral  comments 
should  be  submitted  to  the  Public 
Involvement  Office  at  the  following 
telephone  numbers,  vodce/TTY:  503- 
230-3478  in  Portland;  toll-free  800-452- 
8429  for  Oregon  outside  of  Portland; 
800-547-6048  for  Washington,  Idaho, 
Montana,  Wyoming,  Utah,  Nevada,  and 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Teresa  M.  Cunningham,  BPA  Public 
Involvement  office. 

Mr.  George  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building,  1500  NE.  Irving  Street, 
Portland,  Oregon  97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206.  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503-687- 
6959. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  Room  361,  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201,  509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801,  406-329-3060 
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Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee.  Washington  98801.  509-622- 
4377. 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager.  415  First  Avenue  North. 
Room  250.  Seattle,  Washington  98109. 
206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer.  Snake 
River  Area  Manager.  West  101  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager,  531  Lomax  Street. 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund.  Boise 
District  Manager,  550  West  Fort  Street. 
Room  376/Box  035,  Boise,  Idaho  83724, 
208-334-9137. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  6(c)  of  the  Northwest  Power 
Act  requires  the  Administrator  to  (1) 
conduct  a  public  hearing  on  any  BPA 
proposal  to  acquire  a  major  resource  or 
to  implement  a  conservation  measure 
which  will  conserve  an  amount  of 
electric  power  equivalent  to  a  major 
resource  and  (2)  to  determine  whether 
the  proposed  action  is  consistent  with 
the  Council's  Plan.  The  Act  also  permits 
the  Council  to  determine  subsequently 
whether  the  action  is  consistent  with  the 
Council's  Plan.  If  either  the 
Administrator  or  the  Council  determines 
that  the  proposed  action  is  inconsistent 
with  the  Plan.  BPA  can  proceed  with  the 
action  only  after  receiving  expenditure 
authorization  from  Congress. 

II.  Proposed  Major  Resource  Action 

BPA  is  proposing  to  implement  a 
conservation/modernization  program 
which  will  provide  financial  incentives 
to  BPA's  primary  aluminum  smelter 
direct  service  industrial  customers  to 
modernize  their  plants  and  make  them 
more  efficient  users  of  electricity.  An 
incentive  of  5  mills  (0.5  cents)  per  saved 
kilowatthour  for  a  10  year  period  will  be 
offered  by  BPA  for  energy  saved  through 
efficiency  improvements  at  individual 
smelters.  The  benefits  include 
maintaining  BPA  revenues  from  these 
customers,  helping  to  stabilize  the 
region's  electric  power  system  loads, 
and  making  available  to  BPA  up  to  250 
megawatts  of  energy  savings  when  they 
have  needed. 

III.  Relevant  Statutory  Provisions 

Bonneville  Project  Act,  16  U.S.C.  832 
et  seq.:  Federal  Columbia  River 
Transmission  System  Act.  16  U.S.C.  838 
et  seq.;  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act.  16  U.S.C 
839  et  seq. 
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IV.  Procedures  Governing  Section  6(c) 
Hearings 

The  Section  6(c)  Hearings  Procedures 
were  recently  adopted  by  the 
Administrator  and  are  published 
concurrently  with  this  notice.  The 
procedures  area  also  available  upon 
request  from  the  BPA  Public 
Involvement  office. 

BPA's  6(c)  hearing  procedures  limit 
the  scope  of  the  hearing  to  a 
determination  of  whether  the  proposed 
major  resource  action  will  achieve 
substantially  the  goals  and  objectives  of 
the  Council's  Plan  in  effect  at  the  time 
the  Administrator  initiates  a  6(c) 
proceeding.  The  6(c)  hearing  on  the 
conservation/modernization  program 
will  be  limited  to  a  determination  of 
whether  the  program  will  achieve 
substantially  the  goals  and  objectives  of 
the  current  1986  Council  Plan. 

BPA's  6(c)  procedures  provide  for 
publication  of  a  notice  of  a  hearing  on 
the  proposed  major  resource  action,  a 
prehearing  conference,  a  hearing,  receipt 
of  written  or  oral  comments,  compilation 
of  the  hearing  record,  preparation  of  a 
record  of  decision,  which  includes  the 
Administrator's  determination  regarding 
consistency,  and  the  transmittal  of  the 
record  of  decision  to  the  Council. 

The  procedures  provide  that  the 
Administrator  may  approximate  the 
amount  of  time  available  to  the  hearing 
officer  to  conduct  the  hearing,  compile 
the  hearing  record,  and  permit  the 
Administrator  to  prepare  and  complete 
his  record  of  decision  for  transmittal  to 
the  Council.  For  the  conservation/ 
modernization  proposal,  the 
Administrator  believes  that  this  process 
can  be  completed  in  26  days.  Therefore, 
pursuant  to  section  4  of  the  6(c)  hearings 
procedures,  the  Administrator  intends  to 
complete  and  transmit  to  the  Council  the 
6(c)  record  of  decision  on  February  20, 
1987. 

A  prehearing  conference  has  been 
scheduled  before  an  independent 
hearing  officer  on  January  12, 1987,  at  9 
B.m.  at  1827  NE.  44th  Avenue,  Portland, 
Oregon  97213.  Registration  for  the 
prehearing  conference  will  begin  at  8:30 
a.m.  Issues  for  discussion  at  the 
prehearing  conference  may  include 
intervention  of  parties,  discovery,  ihe 
need  for  clarification  sessions,  the  scope 
of  cross-examination,  hearing  schedules, 
and  other  pertinent  matters. 

The  6(c)  hearing  on  the  proposed 
conservation/modernization  program 
will  be  occurring  during  the  time  of 
BPA's  1987  Transmission  and  Wholesale 
Power  Rate  Adjustment  Proceeding.  51 
FR  404831  40484  (Nov.  7. 1986).  In  the 
interests  of  any  persons  who  inay  wish 
to  participate  in  both  the  6(c)  hearing 


and  the  rate  case,  BPA  is  scheduling  the 
hearings  to  take  place  in  the  same 
location.  BPA  intends  to  schedule  the 
respective  hearings  such  that  persons 
participating  in  both  hearings  can  attend 
each  hearing  with  a  minimum  of 
inconvenience.  Therefore,  the 
Administrator  has  scheduled  the 
prehearing  conference  for  the  6(c) 
hearing  (January  12, 1987)  after  the 
prehearing  conference  for  the  rate  case 
(January  9, 1987)  in  order  to  assure  that 
any  changes  in  the  rate  case  schedule 
will  not  impact  the  schedule  of  the  6(c) 
hearing  on  the  conservation/ 
modernization  program. 

During  the  prehearing  conference,  the 
hearing  officer  will  act  on  all 
intervention  petitions  and  oppositions  to 
intervention  petitions,  establish 
additional  procedures,  establish  a 
service  list,  establish  a  procedural 
schedule,  and  consolidate  parties  with 
like  interests  into  groups  for  purposes  of 
jointly  sponsoring  testimony. 

The  prefiled  testimony  of  BPA 
witnesses  will  be  available  on  January 
2. 1987,  from  BPA's  Public  Reference 
Room,  1002  NE.  Holladay.  Portland, 
Oregon  97232-4189.  The  telephone 
number  for  the  Public  Reference  Room  is 
503-230-3478.  A  copy  of  the  testimony 
will  be  sent  to  persons  who  may  be 
requesting  party  status.  During  the  6(c) 
proceeding,  copies  of  exhibits,  studies, 
qualifications,  attachments,  and  other 
relevant  documents  will  be  available  to 
any  interested  person  for  review  in  the 
Public  Reference  Room. 

The  6(c)  procedures  distinguish 
between  "participants"  and  "parties." 
Those  persons  who  wish  to  be 
"participants"  in  the  hearing  need  only 
submit  oral  or  written  comments  to  the 
BPA  Public  Involvement  Office  or  at  the 
hearing  itself.  Participants'  comments 
will  become  a  part  of  the  hearing  record 
and  their  issues  addressed  in  the  record 
of  decision.  Participants  are  not  entitled 
to  cross-examine  parties'  witnesses, 
seek  discovery,  serve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties,  such  as  cross-examination. 

Persons  who  wish  to  be  "parties"  to 
the  6(c)  hearing  must  file  a  petition  to 
intervene,  explaining  their  interests  in 
sufficient  detail  to  penrit  the  hearing 
officer  to  determine  whether  they  have  a 
relevant  interest  in  the  hearing.  A  major 
resource  sponsor,  contracting  entities,  or 
the  Council  may  intervene  and  gain 
party  status  upon  request.  All  petitions 
must  specify  the  person's  interests  in  the 
outcome  of  the  hearing.  For  this  hearing 
on  the  conservation/modernization 
program,  any  Pacific  Northwest 
aluminum  smelter  direct  service 
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industrial  customer  of  BPA.  or  its 
industry  representative,  will  be  granted 
party  status. 

Intervention  petitions  must  be  filed 
with  the  Hearing  Officer,  c/o  Office  of 
General  Counsel— AW.  Bonneville 
Power  Administration.  1002  NE. 
Holladay.  Portland.  Oregon  97232-4189. 
and  served  on  BPAs  Office  of  General 
Counsel— APP.  c/o  James  O.  Luce,  at  the 
above  address.  Petitions  for  intervention 
in  this  proceeding  must  be  filed  and 
served  by  January  9. 1987.  Pursuant  to 
section  1(c)  of  the  hearing  procedures, 
BPA  waives  the  requirement  in  section 
5(d)  that  an  opposition  to  an 
intervention  petition  be  filed  and  served 
at  least  24  hours  before  the  prehearing 
conference.  Any  opposition  to  an 
intervention  petition  may  instead  be 
made  at  the  prehearing  conference.  Any 
party,  including  BPA.  may  oppose  a 
petition  to  intervene. 

Parties  are  subject  to  all  procedural 
requirements  contained  in  these  hearing 
procedures  and  are  entitled  to  service  of 
documents  from  all  other  parties.  Parties 
may  also  be  cross-examined  and  are 
required  to  serve  documents  on  the 
other  parties.  The  hearing  officer  may 
allow  BPA  and  the  parties  to  engage  in 
discovery  subject  to  the  time  available 
for  the  hearing.  In  order  to  facilitate  any 
discovery,  the  hearing  officer  may  order 
BPA,  the  parties,  or  both,  to  make 
witnesses  available  for  clarifying 
sessions.  When  clarifying  sessions  are 
scheduled.  BPA  and  parties  intending  to 
participate  in  clarification  of  a  witness' 
testimony  will  be  required  to  serve  all 
data  requests  relevant  to  that  testimony 
3  business  days  prior  to  the  clarification 
session.  The  witness  may  answer  data 
requests  at  the  clarification  session  or 
answer  in  writing. 

The  hearing  oiHcer  may  schedule 
cross-examination  as  appropriate, 
limited  to  issues  which  the  hearing 
officer  determines  there  are  material 
disputes  of  fact  or  to  issues  identified  in 
a  statement  of  issues  adopted  by  the 
hearing  officer.  The  hearing  officer  is 
encouraged  under  these  procedures  to 
allow  filing  of  surrebuttal  testimony  in 
lieu  of  cross-examination  on  any  issue. 
At  the  close  of  cross-examination, 
parties  may  have  the  opportunity  to  file 
briefs.  The  Administrator  may  provide 
for  an  opportunity  for  the  parties  to 
present  oral  argument. 

Persons  need  not  attend  the  hearings 
in  order  to  have  their  views  included  in 
the  record.  Written  or  oral  comments 
may  be  inchided  in  the  record  if  they  are 
submitted  by  February  13, 1987. 
Procedures  for  submitting  comments  to 
BPA's  Public  Involvement  Office  are 
detailed  in  the  Dates  and  Addresses 
sections  of  this  notice. 


The  hearing  record  will  include, 
among  other  things,  transcripts  of  the 
hearing,  testimony  and  exhibits,  all 
comments  submitted  to  BPA.  briefs  and 
pleadings,  and  any  other  materials  and 
information  submitted  by  BPA.  The 
hearing  officer  will  certify  the  record. 
From  this  record,  the  Administrator  will 
prepare  a  record  of  decision  which  will 
identify  and  resolve  each  relevant  major 
issue  presented  by  BPA,  parties,  or 
participants  in  the  hearing  process.  The 
record  of  decision  will  set  forth  the 
Administrator's  decision  on  each  of 
these  issues. 

Upon  completion  of  the  record  of 
decision,  the  Admiaistrator  will 
promptly  provide  a  copy  of  the  record  of 
decision  to  the  Council.  The 
Administrator  will  also  promptly  serve 
copies  of  the  record  of  decision  on  all 
parties  to  the  proceeding.  Copies  will 
also  be  available  to  the  participants 
upon  request  to  BPA's  Fhiblic 
Involvement  Office. 

V.  Statement  of  Issues 

In  order  to  assist  the  Administrator  in 
making  the  determination  that  the 
conservation/modernization  program  is 
consistent  with  the  Plan,  two  issues  will 
be  addressed  in  the  8(c)  hearing  on  the 
conservation/modernization  program. 
These  two  issues  are  set  forth  below: 

Issues  No.  1:  whether  the 
conservation/modernization  program 
meets  the  goal  of  being  a  cost-effective 
resource  as  defined  in  the  1986  Plan. 

Issue  No.  2:  whether  the 
conservation/modernization  program 
substantially  meets  the  goals  and 
objectives  of  the  1986  Plan  for  regional 
conservation  efforta 

Issued  in  Portland.  Oregon,  on  November 
18.1966. 

Robert  E.  Ratcliffe,      | 

Acting  Administrator.  Bonneville  Power 
Administration. 

(PR  Doc.  86-28612  Filed  11-25-86;  8:45  am) 
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(BPAFi*No:6<c)-6»I 

Policy  for  Section  Kc)  of  the  Pacific 
Northwrest  Electric  Povver  Planning 
and  Conaervation  Act 

agency:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Agency  policy. 

summary:  On  September  19. 1986, 
Bonneville  Power  Administration  (BPA) 
issued  a  "Proposed  Legal  Interpretation 
of  section  6(c)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act"  (Northwest  Power 


Act  or  Act),  16  U.S.C.  839d(c).  A  notice 
of  the  availability  of  the  proposed 
interpretation  was  also  published.  [See 
51  PR  36841  (Oct.  16. 1966).  Section  6{c) 
requires  the  Administrator  to  conduct 
public  hearings  on  any  BPA  proposal  to 
acquire  a  major  resource  or  to 
implement  a  conservation  measure 
which  will  conserve  an  amount  of 
electric  power  equivalent  to  a  major 
resource,  and  to  determine  whether  the 
proposed  major  resource  acquisition  is 
consistent  with  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council's  (Council)  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan).  In  addition,  the  Act  also  jiermits 
the  Council  to  determine  subsequently 
whether  the  proposal  to  acquire  the 
major  resource  or  conservation  measure 
is  consistent  with  the  Council's  Plan.  If 
either  BPA  or  the  Council  determine  that 
the  proposed  major  resource  acquisition 
is  inconsistent  with  the  Plan.  BPA  can 
acquire  the  major  resource  only  after 
receiving  approval  from  Congress.  BPA 
invited  comments  to  its  proposed 
interpretation  and  considered  these 
comments  in  promulgating  the  following 
section  6(c)  Policy  (Policy).  This  Policy 
addresses  the  types  of  resource 
acquisition  proposals  subject  to  section 
6(c)  review,  the  procedures  for  section 
6(c)  hearings,  and  the  criterion  for  a  BPA 
finding  of  consistency  with  the  Plan. 

Responsible  Official:  John  D.  Carr, 
Director.  Division  of  Planning  and 
Evaluation,  Office  of  Conservation,  is 
the  o^icial  responsible  for  this  Policy. 
FOR  FURTHER  INFORMATION  CONTACT 
Lynn  W.  Baker.  Public  Involvement 
Office,  P.O.  Box  1299a  Portland.  Oregon 
97212.  503-230-3478.  Oregon  callers 
outside  Portland  may  use  800-452-8429: 
callers  in  California.  Idaho.  Montana. 
Nevada,  Utah.  Wyoming,  and 
Washington  may  use  80iD-^7-604& 
Information  may  also  be  obtained  from: 

Mr.  Terrence  G.  Esvelt.  Puget  Sound 
Area  Manager,  Room  250,  415  First 
Avenue  North.  Seattle.  Washington 
98109,  206-442^130. 

Mr.  George  E.  Gwinnutt.  Lower 
Columbia  Area  Manager.  Suite  288, 1500 
Plaza  Building.  1500  NE.  Irving  Street. 
Portland.  Oregon  97208.  B03-230-4551. 

Mr.  Ladd  Sutton.  Eugene  District 
Manager.  Room  206,  211  East  Seventh 
Street.  Eugene.  Oregon  3^401,  503-687- 
6952. 

Mr.  Wayne  R.  Lee.  Upper  Columbia 
Area  Manager,  Room  561.  West  920 
Riverside  Avenue,  Spoktne. 
Washington  99201. 509-456-251& 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  P.O.  Box  741. 
Wenatchee.  Washington  96801.  509-662- 
4377.  extension  379. 
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Mr.  George  E.  Eskridge.  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801,  406-329-3060. 

Mr.  Thomas  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6226,  extension  701. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager,  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise 
District  Manager,  Federal  Building,  550 
W.  Fort  Street,  Room  376,  Boise.  Idaho 
83724,  208-334-9137. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Relevant  Statutory  Provision 

Section  6(c)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act.  16  U.S.C.  839d{c), 
requires  the  Administrator  to  conduct 
public  hearings  on  any  BPA  proposal  to 
acquire  a  major  resource  or  to 
implement  a  conservation  measure 
which  will  conserve  an  amount  of 
electric  power  equivalent  to  a  major 
resource,  and  to  determine  whether  the 
proposed  major  resource  acquisition  is 
consistent  with  the  Council's  Plan.  In 
addition,  the  Act  also  permits  the 
Council  to  determine  subsequently 
whether  the  major  resource  or 
conservation  measure  is  consistent  with 
the  Council's  Plan.  If  either  the 
Administrator  or  the  Council  determine 
that  the  proposed  major  resource 
acquisition  or  conservation  measure 
implementation  is  inconsistent  with  the 
Plan,  BPA  can  acquire  the  major 
resource  or  implement  the  conservation 
measure  only  after  receiving 
expenditure  authorization  from 
Congress.  Section  6(c)  provides: 

6.(c)(l)  For  each  proposal  under  subsection 
(a),  (b).  (f),  (h)  or  (I)  of  this  section  to  acquire 
a  ma(or  resource,  to  hnpiement  a 
conservation  measure  which  will  conserve  an 
amount  of  electric  powet  equivaient  le  that  of 
a  major  resource,  to  pay  or  reimburse 
investigation  and  preconstruction  expenses 
of  the  sponsors  of  a  major  resource,  or  to 
grant  billing  credits  or  servJces  involving  a 
major-resource,  the  Administrator  shall — 

6.(c)(a)(  A)  publish  notice  of  the  proposed 
action  in^lhe  Faderal  Regicterand  provide  a 
copy  of  such  notice  to  the  Council,  the 
Governor  of  each  Stale  in  which  facilities 
would  be  constructed  or  a  conservation    . 
measure  impleinented  and  the 
Administrator's  customers: 

6.(c)(1)(B)  not  less  than  sixty  days 
following  publication  of  such  notice,  conduct 
one  or  more  public  iiearings.  presided  over  by 
a  hearing  ofTioer.  at  which  tastimony  and 
evidence  shall  be  received,  with  opportunity 
for  such  rebuttal  and  cross-examination  as 
the  hearing  officer  deems  appropriate  in  the 
development  of  an  adequate  hearing  record: 


6.(c)(l)(C)  develop  a  record  to  assist  in 
evaluating  the  proposal  which  shall  include 
the  transcript  of  the  public  hearings,  together 
with  exhibits,  and  such  other  materials  and 
information  as  may  have  been  submitted  to, 
or  developed  by,  the  Administrator  and 

6.(c)(l)(D)  following  completion  of  such 
hearings,  promptly  provide  to  the  Council  and 
make  public  a  written  decision  that  includes, 
in  addition  to  a  determination  respecting  the 
requirements  of  subsection  (a),  (b).  (f),  (h),  (1), 
or  (m)  of  this  section,  as  appropriate — 

6.(c)(l)(D)(i)  if  a  plan  is  in  effect,  finding 
that  the  proposal  is  either  consistent  or 
inconsistent  with  the  plan  or, 
notwithstanding  its  inconsistency  with  the 
plan,  a  finding  that  it  is  needed  to  meet  the 
Administrator's  obligations  under  this  Act,  or 

6.(c)(l)(D)(ii)  if  no  plan  is  in  effect,  a 
fmding  that  the  proposal  is  either  consistent 
or  inconsistent  with  the  criteria  of  section 
4(e)(1)  and  the  considerations  of  section 
4(e)(2)  of  this  Act  or  notwithstanding  its 
inconsistency,  a  finding  that  it  is  needed  to 
meet  the  Administrator's  obligations  under 
this  Act. 

6.(c){l){D)  In  the  case  of  subsection  (f)  of 
this  section,  such  decision  shall  be  treated  as 
satisfying  the  applicable  requirements  of  this 
subsection  and  of  subsection  (f)  of  this 
section,  if  it  includes  a  Tinding  of  probable 
consistency,  based  upon  the  Administrator's 
evaluation  of  information  available  at  the 
time  of  completion  of  the  hearing  under  this 
paragraph.  Such  decision  shall  include  the 
reasons  for  such  finding. 

6.(c)(2)  With  sixty  days  of  the  receipt  of  the 
Administrator's  decision  pursuant  to 
paragraph  (1)(D)  of  this  subsection,  the 
Council  may  determine  by  a  majority  vote  of 
all  members  of  the  Council,  and  notify  the 
Administrator — 

6.(c)(2)(A)  that  the  proposal  is  either 
consistent  or  inconsistent  with  the  plan,  or 
B.(c)(2)(B)  if  no  plan  is  in  effect  that  the 
proposal  is  either  consistent  or  inconsistent 
with  the  criteria  of  section  4(e)(1)  and  the 
considerations  of  section  4(e)(2). 

6.(cH3)  The  Administrator  may  not 
implement  any  proposal  referred  to  in 
paragraph  (1)  that  is  determined  pursuant  to 
paragraph  (l)  or  (2)  by  either  the 
Administrator  or  the  Council  to  be 
inconsistent  with  the  plan  or,  if  no  plan  is  in 
effect,  with  the  criteria  of  section  4(e)(1)  and 
the  considerations  of  section  4(e)(2)-- 

6.(c)(3)(A)  unless  the  Administrator  finds 
that,  notwithstanding  such  inconsistency, 
such  resource  is  needed  to  meet  the 
Administrator's  obligations  under  this  Act. 
and 

6.(c)(3)(B)  until  the  expenditure  of  funds  for 
that  purpose  has  been  specifically  authorized 
by  Act  of  Congress  enacted  after  the  date  of 
the  enactment  of  this  Act. 

6.(c)(4)  Before  the  Administrator 
implements  any  proposal  referred  to  in 
paragraph  (1)  of  this  subsection,  the 
Administrator  shall — 

6.(c)(4)(A]  submit  to  the  appropriate 
committees  of  the  Congress  the 
administrative  record  of  the  decision 
(including  any  determinalion  by  the  Council 
under  paragraph  (2)  and  a  statement  of  the 
procedures  fotlowed  or  to  tie  foilo«*ed  for 


compliance  with  the  National  Environmental 
Policy  Act  of  1989. 

6.|c)(4)|B)  publish  notice  of  the  decision  in 
the  Federal  Register,  and 

6.(c)(4)(C)  note  the  proposal  in  the 
Administrator's  annual  or  supplementary 
budget  submittal  made  pursuant  to  the 
Federal  Columbia  River  Transmission  System 
Act  (16  U.S.C.  838  and  following). 

6.(c)(4)  The  Administrator  may  not 
implement  any  such  proposal  until  ninety 
days  after  the  date  of  which  such  proposal 
has  t>een  noted  in  such  budget  or  after  the 
date  on  which  such  decision  has  been 
published  in  the  Federal  Register,  whichever 
is  later. 

6.(c)(5)  The  authority  of  the  Council  to 
make  a  determination  under  paragraph  (2)(B) 
if  no  plan  is  in  effect  shall  expire  on  the  date 
two  years  after  the  establishment  of  the 
Council. 

B.  Public  Involvement 

BPA  and  the  Council  issued  a  joint 
Isstje  Paper  on  July  29, 1986,  in  which  the 
major  issues  involving  section  6(c)  were 
presented  and  alternative  approaches 
were  discussed  and  explored.  BPA  and 
the  Council  received  30  written 
comments  in  response  to  the  Issue 
Paper.  BPA  and  the  Council  also  created 
a  Consultation  Group  to  meet  with  both 
agencies  to  discuss  the  Issue  Paper  and 
assist  the  agencies  in  the  development 
of  their  respective  proposed  policies. 
This  group  met  on  July  24  and 
September  2. 1986. 

On  September  19. 1986.  BPA  issued  a 
"Proposed  Legal  Interpretation  of 
section  6(c)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Request  for 
Comments."  BPA  also  published  a 
notice  of  the  availability  of  the  proposed 
intenjretation.  (51  PR  36841  October  16, 
1986).  BPA  requested  written  conunents 
from  the  public  on  the  interpretation. 
BPA  received  comments  from  25  parties, 
including  publicly-owned  utilities, 
investor-owned  utilities,  and 
organizations  representing  these  utility 
groups,  environmental  and  fish  and 
wildlife  interests,  and  direct  service 
industrial  customers.  The  following 
parties  submitted  written  comments:  W. 
Culham.  Natural  Resources  Defense 
Council.  H.  Grant,  National  Wildlife 
Federation.  M.  Blumm,  Montana 
Department  of  Natural  Resources  and 
Conservation,  Intercompany  Pool  (two 
comments).  National  Marine  Fisheries 
Services,  Western  Public  Agencies 
Gnntp.  Pacific  Gas  and  Electric 
Company,  Idaho  Attorney  General. 
Pacific  IVnver  &  Light  Company.  Pacific 
Northwrest  Utilities  Conference 
Committee,  Non-Generating  Public 
Utilities.  Pobiic  Power  Council.  The 
Washington  Water  Power  Company 
(two  comments),  Washington  State 
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Energy  Office.  Northwest  Conservation 
Act  Coalition.  Direct  Service  Industries, 
Inc.,  Columbia  River  Inler-Tribal  Fish 
Commission,  B.  Braaton,  Oregon 
Department  of  Energy,  and  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation.  This  policy  has 
taken  full  consideration  of  the  comments 
of  these  interested  parties.  These 
comments  are  addressed  in  BPA's 
Decision  Document,  dated  November  12. 
1986,  which  is  available  upon  request 
from  BPA's  Public  Involvement  Office. 

C.  Scope  of  Policy 

This  Section  6(c)  Policy  addresses 
only  proposals  to  acquire  major 
resources  under  subsections  (a),  (b)  and 
(1),  and  proposals  to  implement  a 
conservation  measure  under  subsection 
(a)  and  (b)  which  will  conserve  an 
amount  of  electric  power  equivalent  to 
that  of  a  major  resource.  This  policy 
does  not  address  proposals  to  pay  or 
reimburse  investigation  and 
preconstruction  expenses  of  the 
sponsors  of  a  major  resource  under 
subsection  (f).  or  proposals  to  grant 
billing  credits  or  services  involving  a 
major  resource  under  subsection  (h). 

II.  Policy 

A.  Definitions 

This  section  contains  definitions  of 
terms  used  in  the  Policy  and  is  a  part  of 
the  Policy.  Terms  defined  in  the 
Northwest  Power  Act  have  the  same 
meaning  in  this  policy,  unless  further 
defined. 

1.  Acquire  or  acquisition.  To 
"acquire"  means  to  incur,  and  an 
"acquisition"  is,  a  contractual  obligation 
to  make  payment  for: 

a.  specified  rights  to  the  output  or 
capability  of  a  generating  resource;  or 

b.  the  installation  of  specified 
conservation  measures,  or  for 
conservation  savings. 

2.  Binding  contract  offer.  A  "binding 
contract  offer"  exists  when  the 
Administrator  presents  a  unilaterally 
executed  contract  for  signature  by  the 
other  contracting  party. 

3.  Conservation  resource.  A 
"conservation  resource"  is  actual  or 
planned  reduction  of  electric  power 
consumption  resulting  from  increases  in 
the  efficiency  of  energy  use,  production 
or  distribution,  by  either: 

a.  the  direct  application  of  renewable 
resources  by  a  consumer;  or 

b.  the  implementation  of  conservation 
measures. 

4.  Generating  resource.  A  "generating 
resource"  is  actual  or  planned  electric 
power  capability  of  the  following  type  of 
generating  facility: 


a.  renewable  resources,  such  as  solar, 
wind,  hydro,  goelhermal.  biomass.  or 
similar  sources  of  energy;  or 

b.  resources  using  waste  heat  or 
having  high  fuel  conversion  efficiency; 
or 

c.  thermal  resources,  such  as  nuclear 
and  coal;  or 

d.  combustion  turbines. 

5.  Option.  An  "option"  is  the  purchase 
of  a  unilateral  right  to  acquire  an 
existing  or  proposed  generating  or 
conservation  resource  within  a 
particular  time  period  on  specified 
terms.  No  commitment  to  acquire  a 
resource  is  made  at  the  time  an  option  is 
purchased.  Options  will  be  used  as  low- 
cost  means  to  increase  BPA's  fiexibility 
in  meeting  the  range  of  future  resource 
needs. 

B.  Threshold       \ 

1.  Proposals. 

a.  The  existence  of  a  proposal,  and 
when  to  initiate  a  section  6(c)  hearing 
process  on  the  proposal,  will  be 
determined  by  the  Administrator.  This 
determination  will  take  into  account, 
among  other  criteria,  the  existence  of 
sufficient  information  concerning  a 
proposed  future  resource  action  such 
that  the  proposal's  compliance  with 
statutory  requirements  and  its 
consistency  with  the  Council's  Plan  can 
be  adequately  assessed. 

b.  BPA  shall  consult  with  the  Council 
and  with  representatives  from  the  region 
prior  to  the  time  a  section  6(c)  review  is 
initiated.  Such  consultation  will  address 
the  advisability  of  modifying  BPA's 
proposal  and/or  amending  the  Council's 
Plan.  In  addition.  BPA  shall  consult 
periodically  with  the  Council  and 
representatives  of  the  region  with  a 
view  to  discussing  potential  proposals  to 
acquire  resources  within  the  context  of 
section  6(c). 

c.  Given  the  necessarily  preliminary 
current  level  of  understanding  of  the 
types  of  resource  acquisitions  that  may 
require  review  pursuant  to  Stection  6(c), 
the  Administrator  will  initia^p,  at  least 
once  every  5  years,  a  public 
policymaking  concerning  the  section  6(c) 
Policy,  including  flireshold,  procedures, 
and  consistency  ca-iterion,  in  order  to 
evaluate  evolving  understandings  of 
resource  acquisitions  and  to  assess  the 
need  for  changes  in  this  Policy.  The 
result  of  such  public  policymaking  will 
be  a  final  action  for  purposes  of  judicial 
review  under  section  9(e)(5)  of  the 
Northwest  Power  Act,  or  other 
applicable  laws. 

2.  Generating  resources. 

a.  A  proposal  to  acquire  a  generating 
resource  shall  be  subject  to  section  6(c) 
review  if  the  aggregate  megawatts 
proposed  to  be  acquired  at  any  one 


generating  resource  project  constitute 
more  than  50  average  megawatts  and 
are  acquired  for  a  period  of  more  than  5 
years. 

b.  A  proposal  to  acquire  a  generating 
resource  through  a  utility  system  sale 
shall  be  subject  to  section  6(c)  review  if 
the  aggregate  megawatts  proposed  to  be 
acquired  from  the  utility  for  that  sale 
constitute  more  than  50  av'erage 
megawatts  and  are  acquired  for  a  period 
of  more  than  5  years. 

c.  The  aggregate  megawatts  proposed 
to  be  acquired  shall  be  measured  by  the 
Administrator  upon  consideration  of 
factors  including,  but  not  limited  to, 
planned  capability  measured  with 
generally  accepted  planning  criteria, 
and  the  term  of  the  contract  for 
acquisition. 

3.  Generation  programs 

a.  A  generation  program  shall  be 
subject  to  section  6(cJ  review  if  the 
Administrator  proposes  to  one  or  more 
entitites  binding  contract  offers  to 
acquire  more  than  50  average 
megawatts  of  electric  power  for  a  period 
of  more  than  5  years: 

(1)  From  a  single  generating  resource 
technology,  and 

(2)  At  a  fixed  price  or  a  fixed  price 
formula. 

b.  The  electric  power  proposed  to  be 
acquired  shall  be  measured  by  the 
Administrator  upon  consideration  of 
factors  including,  but  not  limited  to, 
planned  capability  measured  with 
generally  accepted  planning  criteria, 
and  the  term  of  the  contract  for 
acquisition. 

c.  An  individual  contract  resulting 
from  a  generation  program  which  has 
been  reviewed  under  section  6(c)  shall 
not  be  subject  to  further  review  under 
section  6(c). 

4.  Conservation  resources 

a.  A  proposal  to  acquire  a 
conservation  resource  shall  be  subject 
to  section  6(c)  review  if  the  aggregate 
megawatts  proposed  to  be  acquired 
under  a  single  contract  constitute  more 
than  50  average  megawatts  and  are 
acquired  for  a  period  of  more  than  5 
years. 

b.  The  aggregate  megawatts  proposed 
to  be  acquired  shall  be  measured  by  the 
Administrator  upon  consideration  of 
factors  including,  but  not  limited  to, 
planned  savings  based  upon  a 
reasonably  expected  penetration  of  the 
activities,  and  the  term  of  the  contract 
for  acquisition. 

5.  Conservation  programs 

a.  A  conservation  program  shall  be 
subject  to  section  6(c)  review  if  the 
Administrator  proposes  to  one  or  more 
entities  generic  contracts  which  consist 
of  a  set  of  logically  related  activates 
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proposed  by  the  Administrator  to 
capture  more  than  50  average 
megawatts  of  energy  savings  in  a 
recognized  planning  sector  or  subsector 
for  a  period  of  more  than  5  years,  and 
which  either: 

(1)  Do  not  specify  particular  measures 
to  be  installed  or  implemented,  but 
require  an  actual  delivery  of  savings  for 
payment;  or 

(2)  Are  provided  by  a  single  mode  of 
program  delivery  and  consist  of  a  well- 
defined  set  of  measures,  but  do  not 
require  actual  delivery  of  savings  for 
payment. 

b.  The  energy  savings  proposed  to  be 
acquired  shall  be  measured  by  the 
Administrator  upon  consideration  of 
factors  including,  but  not  limited  to,  the 
planned  savings  based  upon  a 
reasonably  expected  penetration  of  the 
activities,  and  the  term  of  the  contract 
for  acquisition. 

c.  An  individual  contract  resulting 
from  a  conservation  program  which  has 
been  reviewed  under  section  6(c)  shall 
not  be  subject  to  further  review  under 
section  6(c). 

6.  Requests  for  proposals 

a.  A  request  for  proposals  (RFP) 
issued  by  the  Administrator,  which  the 
Administrator  has  determined  does  not 
constitute  a  binding  contract  offer,  shall 
not  be  subject  to  section  6(c)  review. 

b.  In  response  to  an  RFP.  the 
Administrator  retains  the  discretion  to 
acquire  the  electric  power  or  the  energy 
savings  through  an  acquisition  under 
sections  2-5,  above.  In  the  event  of  an 
acquisition  under  section  3  or  5,  the 
Administrator  may  choose  to  expand 
the  program  to  entities  which  did  not 
participate  in  or  respond  to  the  RFP. 

7.  Options  to  acquire  major  resources 

a.  A  proposal  to  purchase  an  option 
shall  not  be  subject  to  section  6(c) 
review. 

b.  A  proposal  to  exercise  a  major 
resource  option  shall  be  subject  to 
section  6(c)  review. 

8.  Section  6(1)  Resources 

a.  A  proposal  to  acquire  a  major 
exfraregional  renewable  resource  shall 
be  subject  to  section  6(c)  review. 

b.  Interregional  exchanges  are  not 
subject  to  section  6(c)  review. 

C.  Section  6(c)  Hearings  Procedures 

The  appendix,  incorporated  by 
reference  into  this  Policy,  specifies  the 
procedures  for  the  section  6(c)  hearings. 

D.  Consistency 

A  BPA  proposal  pursuant  to  section 
6(c)(1)  of  the  Northwest  Power  Act  shall 
be  found  consistent  with  the  Northwest 
Conservation  and  Electric  Power  Plan  if 
it  is  judged  to  be  so  structured  that  it 
will  achieve  substantially  the  goals  and 


objectives  of  the  Plan  in  effect  at  the 
time  the  proposal  is  made. 

Issued  in  Portland.  Oreson.  on  November 
12. 1966. 

James  |.  |iin, 

A  dministrator. 

APPENDIX  TO  POUCY  FOR  SECTION 
(6Mc)  OF  THE  PACinC  NORTHWEST 
ELECTRIC  POWER  PLANNING  AND 
CONSERVATION  ACT 

Section  6(c). — ^Hearings  Procedures 

1.  Applicability  and  Scope 

(a)  General  Procedures.  These 
procedures  apply  to  all  proceedings 
conducted  under  the  procedural 
requirements  contained  in  section  6{c)  of 
the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act).  16  U.S.C. 
839d(c] 

(b)  Scope.  The  scope  of  all 
proceedings  conducted  under  these 
procedures  shall  be  limited  to  an  inquiry 
into  whether  the  action  proposed  by  the 
Administrator  will  achieve  substantially 
the  goals  and  objectives  of  the  Council's 
Plan. 

(c)  Waiver.  To  the  extent  permitted  by 
law,  the  Administrator  may  waive  any 
section  of  these  procedures  or  prescribe 
any  alternative  procedures  he 
determines  to  be  appropriate. 

2.  Definitions 

(a)  "Administrator"  means  the  BPA 
Administrator  or  the  Acting 
Administrator. 

(b)  "Agent"  means  counsel, 
consultants,  witnesses,  employees  and 
other  representatives  of  a  person. 

(c)  "Council"  means  the  members 
appointed  to  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council. 

(d)  "Hearing  Officer"  means  the 
official  designated  by  the  Administrator 
to  conduct  a  hearing  pursuant  to 
Northwest  Power  Act  Section  6(c). 

(e)  "Legal  Issue"  includes  any  issue 
grounded  on  any  contractual  right  or 
obligation,  and  of  BPA's  organic  statues, 
the  administrative  Procedure  Act,  5 
U.S.C.  551,  et  seq.,  or  the  Trade  Secrets 
Act,  18  U.S.C.  1905.  which  has  a  bearing 
on  the  propriety  of  the  action  proposed 
by  the  Administrator. 

(f)  "Participant"  means  any  person 
submitting  for  the  record  oral  or  written 
comments  pursuant  to  section  6  of  these 
procedures  on  a  major  resource  action 
proposed  by  the  Administrator. 

(g)  "Party"  means  any  person  whose 
intervention  is  effective  under  section  5. 

(h)  "Person"  means  an  individual, 
partnership,  corporation,  association,  an 
organized  group  of  persons,  a 
municipality,  including  a  city,  county,  or 


any  oUier  political  subdivision  of  a 
state,  any  agency,  department,  or 
instnimentality  of  a  state,  a  state 
compact  agency  or  interstate  body,  a 
province,  or  the  United  States,  or  any 
officer,  or  agent  of  any  of  the  foregoing 
acting  in  the  course  of  his  or  her 
employment  or  agency. 

(i)  "Record"  means  the  testimony, 
exhibits,  transcripts,  notices,  conunents 
briefs,  pleadings,  and  such  other 
materials  and  information  as  submitted 
or  developed  by  the  Administrator.  The 
record  shall  be  certified  by  the  hearing 
officer. 

(j)  "Record  of  Decision"  means  the 
document,  issued  by  BPA  which 
identifies  and  resolves  each  relevant, 
major  issue  in  the  6(c)  hearing: 
summarizes  the  factual,  legal  and  policy 
arguments  presented  by  BPA,  the 
parties,  and  the  participants  on  such 
issue;  and  sets  forth  the  Administrator's 
decision  on  such  issue. 

3.  Notice  of  Proposed  Action 

(a)  The  Administrator  shall  publish 
notice  of  any  proposed  action  pursuant 
to  Section  6(c)  in  the  Federal  Register 
and  provide  a  copy  of  the  notice  to: 

(1)  The  member  of  the  Council  and  its 
executive  staff; 

(2)  The  Government  of  each  State  in 
the  Pacific  Northwest  Region: 

(3)  The  Administrator's  customers; 
and 

(4)  Others  the  Administrator  deems 
appropriate. 

(b)  The  Administrator  may  initiate  the 
section  6(c)  process  with  this  notice  by 
indicating  a  date,  not  less  than  60  days 
following  publication  of  this  notice,  on 
which  a  public  hearing  or  hearings  will 
be  held  pursuant  to  section  6(c).  This 
notice  must  comply  with  the 
requirements  of  section  4. 

4.  Initiation  of  Section  6(c)  Process 

(a)  A  section  6(c)  process  on  the 
Administrator's  proposed  major 
resource  action  may  be  initiated  by  a 
hearing  notice  published  in  the  Federal 
Register.  The  hearing  notice  shall: 

(1)  Specify  the  proposed  major 
resource  action; 

(2)  Establish  a  deadline  for  filing 
petitions  to  intervene; 

(3)  Specify  the  date  on  which  the 
Administrator  will  issue  the  Record  of 
Decision,  which  date  shall  be  used  by 
the  hearing  officer  in  establishing  the 
procedural  schedule  for  the  hearing; 

(4)  Establish  the  dates  on  which  the 
hearing  officer  will  conduct  the 
prehearing  conference  and  commence 
the  6(c)  hearing; 
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|5)  Set  forth  a  statement  and  short 
explanation  of  each  of  the  issues  to  be 
addressed  in  the  hearing;  and 

(6)  Provide  other  information  which 
the  Administrator  determines  to  be 
pertinent  to  the  hearing. 

(b)  The  Administrator  shall  provide  a 
copy  of  the  notice  to  the  persons 
identified  in  section  3(a). 

5.  Intervention 

(a)  Filing.  A  person  seeking  to  become 
a  party  in  a  6(c)  hearing  must  file  a 
petition  to  intervene  with  the  hearing 
officer.  A  copy  of  the  petition  shall  be 
served  on  BPA's  Office  of  General 
Counsel/APP. 

(b)  Contents.  The  petition  shall  state 
the  name  and  address  of  the  person  and 
the  person's  interests  in  the  outcome  of 
the  hearing.  Petitioners  may  designate 
no  more  than  two  persons  on  whom 
service  will  be  made.  The  major 
resource  sponsor,  contracting  entities,  or 
the  Council  shall  be  granted 
intervention,  based  on  a  petition  filed  in 
conformity  with  this  section.  Other 
petitioners  must  explain  their  interests 
in  sufficient  detail  to  permit  the  hearing 
officer  to  determine  whether  they  have  a 
relevant  interest  in  the  hearing. 

(c)  Time.  (1)  Petitions  must  be  filed 
within  the  time  specified  in  the  section  4 
notice  of  the  hearing  in  question. 

(2)  Granting  an  untimely  petition  to 
intervene  must  not  be  a  basis  for 
delaying  or  deferring  any  procedural 
schedule.  A  late  intervenor  must  accept 
the  record  developed  prior  to  its 
intervention.  In  acting  on  an  untimely 
petition,  the  hearing  officer  shall 
consider  whether: 

(i)  The  petitioner  has  a  good  reason 
for  filing  out  of  time: 

(ii)  Any  disruption  of  the  proceeding 
might  result  from  allowing  a  late 
intervention: 

(iii)  The  petitioner's  interest  is 
adequately  represented  by  existing 
parties:  and 

(iv)  Any  prejudice  to,  or  extra  burdens 
on,  existing  parties  might  result  from 
permitting  the  intervention. 

(d)  Opposition.  Any  opposition  to  an 
intervention  petition  shall  be  filed  and 
served  at  least  24  hours  before  the 
prehearing  conference.  Opposition  to  a 
late  intervention  petition  shall  be  filed 
and  served  within  2  business  days  after 
service  of  the  petition. 

(e)  Application  of  hearing  procedures. 
Procedures  specified  in  sections  8-14  are 
available  only  to  parties,  and  are  not 
available  to  participants. 

6.  Participation 

Any  person  who  is  not  a  party  may 
become  a  participant  by  submitting  oraK, 
or  written  recommendations  for  the  ■ 


record  or  by  testifying  in  legislative- 
style  hearings  when  conducted  by  the 
Administrator  for  the  purpose  of 
receiving  public  comment.  Oral  or 
written  comments  must  be  submitted  to 
the  BPA  Public  Involvement  Office. 

7.  Prehearing  Conference 

A  prehearing  conference  shall  be  held 
on  the  date  specified  in  the 
Administrator's  section  4.  Federal 
Register  notice.  During  the  conference, 
the  hearing  officer  shall: 

(a)  Act  on  all  intervention  petitions; 

(b)  Establish  any  special  procedures 
the  hearing  officer  considers 
appropriate,  provided  that  such  special 
procedures  conform  to  BPA's  procedures 
governing  proposed  major  resource 
actions; 

(c)  Establish  a  service  list; 

(d)  Establish  a  procedural  schedule 
for  the  entire  hearing  which  may  include 
the  scheduling  of  prefiled  testimony;  and 

(e)  Consolidate  parties  with  similar 
interests  into  groups  for  purposes  of 
filing  jointly  sponsored  testimony  and 
briefs  and  for  expediting  cross- 
examination. 

8.  Discovery  I 

The  hearing  officer  may  allow  BPA 
and  the  parties  to  any  6(c)  hearing  to 
engage  in  discovery,  and  be  subject  to 
discovery  requests,  subject  to  the  time 
available  for  the  hearing  and  according 
to  the  following  rules: 

(a)  Data  requests.  Data  requests  shall 
be  made  in  writing  at  the  times 
designated  in  the  procedural  schedule. 
Any  relevant  information  may  be 
requested  that  is  not  privileged  or 
unduly  burdensome  to  produce. 
Requests  shall  be  addressed  to  counsel 
for  the  party  to  whom  the  request  are 
sent  (or  directly  to  a  party  not 
represented  by  counsel),  and  shall  be 
served  on  all  parties  to  the  service  list 
compiled  by  the  hearing  officer. 
Responses  to  data  requests  are  required 
to  be  served  on  the  requesting  party  or 
counsel  for  the  requesting  party. 

(b)  Clarification  sessions.  The  hearing 
officer  may  schedule  one  or  more 
transcribed  sessions  for  the  purpose  of 
allowing  parties  to  question  witnesses 
about  the  contents  of  their  prepared 
testimony  and  the  derivation  of  their 
recommendations  and  conclusions.  The 
procedural  schedule  shall  require  that 
BPA  and  the  parties  wishing  to 
participate  in  clarification  of  a  witness' 
testimony  serve  all  data  requests 
pertaining  to  that  testimony  at  least  3 
business  days  prior  to  the  session. 
Witnesses  shall  have  the  option  of 
providing  answers  to  data  requests 
during  the  clarification  session.  If  a 
witness  is  unable  to  answer  a  given 


question  during  the  clarifying  session, 
the  answer  to  that  question  shall  be 
provided  in  accordance  with  paragraph 
(a)  of  this  section. 

(c)  Objections  to  discovery. 
Objections  to  data  requests  or  to 
questions  asked  during  clarification 
sessions  shall  be  submitted  within  the 
time  specified  in  the  procedural 
schedule.  Objections  must  explain  the 
grounds  on  which  response  is  being 
withheld. 

(d)  Motions  to  compel.  Anyone  whose 
data  request  or  clarifying  question  is  not 
answered  may  file  a  motion  with  the 
hearing  officer  to  compel  an  answer. 
The  movant  must  certify  that  it  first 
attempted  to  resolve  the  objection 
informally  with  the  objecting  party. 
Motions  to  compel  must  be  made  within 
the  time  specified  in  the  procedural 
schedule. 

(e)  Privileged  Information.  The 
hearing  officer  may  issue  protective 
orders  or  make  in  camera  inspection  of 
documents  as  necessary  to  protect 
copyrighted,  proprietary,  or  othewise 
privileged  information.  The  hearing 
officer  may  not  order  release  of 
documents  in  BPA's  possession  withheld 
on  the  basis  of  exemptions  to  the 
Freedom  of  Information  Act,  5  U.S.C. 
section  552,  or  the  Trade  Secrets  Act,  18 
U.S.C.  1905. 

(f)  Sanctions.  The  hearing  officer  may 
remedy  any  refusal  to  comply  with  an 
order  compelling  answer  to  a  data 
request  or  clarification  question  by: 

(1)  Striking  the  testinwny  or  exhibits 
to  which  the  question  or  request  relates; 
or 

(2)  Limiting  discovery  or  cross- 
examination  by  the  party  refusing  to 
answer  or  respond. 

(g)  Copies.  Any  party  wishing  copies 
of  data  responses  should  request  them 
from  the  party  submitting  the  response. 

9.  6(c)  Hearing  Schedule 

(a)  General  Rule.  Consistent  with 
fairness  to  the  parties  and  participants, 
the  hearing  officer  may  establish 
procedures  and  conduct  hearings  as 
necessary  to  develop  a  full  and 
complete  record  and  to  receive  public 
comment  and  argument  related  to  the 
proposed  major  resource  action.  The 
Record  of  Decision  in  6(c)  hearings  shall 
be  issued  on  the  date  set  forth  in  the 
notice  issued  under  section  4.,  except  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Extensions.  Only  the  hearing 
officer  may  request  the  Administrator  to 
extend  the  hearing  limit  on  a  showing  of 
good  cause  by  a  party.  Upon  a 
determination  of  the  hearing  officer  that 
a  party's  showing  has  merit  and  is  not 
dilatory,  the  hearing  officer  may  request 
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in  writing  an  extension  of  time  from  the 
Administrator.  Submission  of  a  request 
shall  not  have  the  effect  of  staying  the 
proceedings.  The  Administrator  shall 
notify  the  hearing  officer  and  the  parties 
of  his  determination  within  4  days 
thereafter. 

10.  Testimony  and  Exhibits 

(a)  General  Rule.  (1)  The  opportunity 
for  refutation  or  rebuttal  on  any  material 
submitted  by  any  other  party  or  by  BPA 
shall  be  provided  to  the  parties  as  the 
hearing  officer  deems  appropriate. 
Except  as  provided  in  paragraph  (b), 
witnesses  shall  submit  all  testimony  and 
exhibits  at  the  times  specified  in  the 
procedural  schedule.  Oral  testimony  will 
be  permitted  only  by  leave  of  the 
hearing  officer. 

(2)  Any  rebuttal  to  BPA's  direct  case 
must  be  contained  in  a  party's  direct 
testimony,  which  shall  also  contain  any 
affirmative  case  that  party's  wishes  to 
present.  Any  subsequent  rebuttal 
testimony  permitted  by  the  hearing 
officer  shall  be  limited  to  rebuttal  of  the 
parties'  direct  cases.  In  lieu  of  cross- 
examination,  the  hearing  officer  is 
encouraged  to  allow  the  filing  of 
surrebuttal  testimony  on  an  issue. 

(3)  Written  testimony  must  have  line 
numbers  inserted  in  the  left-hand  margin 
of  each  page.  It  is  the  responsibility  of 
each  party  to  obtain  from  the  hearing 
officer's  clerk  exhibit  numbers  for 
display  on  prefiled  testimony  and 
exhibits. 

(4)  The  hearing  officer  shall  reject 
exhibits  and  other  documentation  of 
excessive  length.  Parties  may  only 
introduce  into  evidence  excerpts  or 
summaries  of  such  documentation, 
which  exclude  irrelevant  or  redundant 
material. 

(b)  Items  by  reference.  Other 
testimony,  exhibits,  or  studies  may  be 
designated  as  items  by  reference  in  any 
proceeding.  Items  by  reference  should 
not  be  physically  included  in  the  record, 
unless  the  hearing  officer  so  orders. 

(c)  Offical  notice.  The  hearing  officer 
may  take  official  notice  of  any  matter 
that  may  be  judicially  noticed  by  federal 
courts,  or  any  matter  about  which  BPA 
is  expert. 

(d)  Motions  to  strike.  Motions  to 
strike  prefiled  testimony  and  exhibits 
shall  be  filed  within  7  days  after  service. 
Answers  to  the  motion  may  be  made; 
however,  the  movant  may  not  reply  to 
the  answer. 

(e)  Record  of  participants.  Testimony 
and  comments  received  pursuant  to 
section  6.  shall  be  compiled  in  a 
separate  section  of  the  record. 

(f)  Sanctions.  The  hearing  officer  may 
reject  or  exclude  all  or  part  of  any 
evidentiary  material  or  pleading  not 


submitted  in  accordance  with  this 
section. 

11.  Hearing 

(a)  Panels.  The  hearing  officer  may 
permit  a  party's  witnesses  to  testify  in  a 
panel,  provided  that  each  panel  member 
(1)  has  submitted  a  statement  of 
qualifications,  and  (2)  is  under  oath. 
Any  panel  member  may  respond  to  a 
cross-examination  question. 

(b)  Cross-examination.  (1)  Cross- 
examination  shall  be  provided  as  the 
hearing  officer  deems  appropriate  and 
shall  be  limited  to  issues  which  the 
hearing  officer  determines  there  are 
material  disputes  of  fact  or  to  issues 
identified  in  a  statement  of  issues 
adopted  by  the  hearing  officer.  The 
hearing  officr  may  impose  reasonable 
time  limitations  on  the  cross- 
examination  of  any  witness. 

(2]  Only  counsel  for  a  witness  may 
object  to  questions  asked  during  cross- 
examination,  except  in  instances  of 
friendly  cross-examination  or  where  the 
objector  can  demonstrate  that  answers 
would  unduly  prejudice  its  interests. 

(3)  Where  parties  have  substantially 
similar  positions,  the  hearing  officer 
may  appoint  lead  counsel  to  conduct 
cross-examination. 

(4)  The  hearing  officer  shall  not  permit 
cross-examination  on  issues  where  it  is 
clear  that  the  questioner's  position  is  not 
adverse  to  that  of  the  witness,  viz., 
friendly  cross-examination. 

(c)  Cross-examination  exhibits.  (1) 
Documents  used  during  cross- 
examination  of  any  witness  must  be 
submitted  to  the  hearing  officer  and  to 
the  witness'  counsel  3  business  days 
prior  to  the  date  set  for  cross- 
examination. 

(2)  If  a  document  used  as  a  cross- 
examination  exhibit  contains  material 
not  offered  as  evidence,  the  party 
utilizing  the  exhibit  must: 

(i)  Plainly  designate  the  matter  offered 
as  evidence;  and 

(ii)  Segregate  and  exclude  the  material 
not  offered  in  evidence,  to  the  extent 
practicable. 

(d)  Stipulations.  The  hearing  officer 
may  receive  into  evidence  stipulations 
on  any  issue  of  fact. 

(e)  All  other  matters  relating  to 
conduct  of  hearings  are  left  to  the 
discretion  of  the  hearing  officer. 

12.  Briefs. 

(a)  General  rule.  (1)  At  the  conclusion 
of  the  evidentiary  portion  of  a  hearing, 
the  hearing  officer  may  allow  each  party 
to  submit  a  brief.  The  purpose  of  a  brief 
is  to  identify  separately  each  legal, 
factual,  and  policy  issue  to  be  resolved 
by  the  Administrator  and  present  all 
arguments  in  support  of  a  party's 


position  on  each  of  these  issues.  The 
brief  should  also  rebut  contentions 
made  by  adverse  witnesses  in  their 
prepared  testimony. 

(2)  All  evidentiary  arguments  in  briefs 
must  be  based  on  cited  material 
contained  in  the  record.  Materials  not 
admitted  into  evidence  shall  not  be 
attached  to  any  brief.  Incorporation  by 
reference  shall  not  be  permitted.  The 
hearing  officer  may  impose  page 
limitations  on  any  brief. 

(b)  Sanctions.  "The  hearing  officer 
shall  not  admit  into  the  record  any  brief 
that  does  not  conform  to  this  section. 

13.  Oral  Argument 

An  opportunity  for  parties  to  present 
oral  argument  may  be  provided  at  the 
discretion  of  the  Administrator. 

14.  Service  of  Documents 

BPA  and  each  party  shall  provide  a 
copy  of  all  motions,  briefs,  pleadings 
and  prefiled  materials  to  all  persons 
listed  in  the  service  list  compiled  by  the 
hearing  officer.  Until  a  service  list  is 
adopted  by  the  hearing  officer  under 
section  6..  service  on  parties  may  be 
made  by  service  on  BPA  General 
Counsel/APP.  Parties  may  designate  no 
more  than  two  persons  on  whom  service 
shall  be  made.  The  Administrator  may 
designate  additional  persons  upon 
whom  service  will  be  made.  Participants 
shall  not  be  included  on  the  service  list. 
Service  of  requests  for  data  and 
responses  to  such  requests  is  governed 
by  section  8  (b)  and  (h). 

15.  Record  of  Decision 

(a)  Determinations.  The  Administrator 
shall  make  public  a  written  decision 
which  contains  the  following  two 
determinations: 

(1)  The  proposed  action  satisfies  the 
requirements  of  subsection  (a),  (b),  (f). 
(h).  (1),  or  (m)  of  section  6  of  the 
Northwest  Power  Act.  as  appropriate; 
and  either 

(2)  The  proposed  action  is  consistent 
with  the  Council's  Plan;  or 

(3)  The  proposed  action  is 
inconsistent  with  the  Council's  Plan;  or 

(4)  Nothwithstanding  the  proposed 
action's  inconsistency  with  the  Council's 
Plan  a  finding  that  the  proposed  action 
is  needed  to  meet  the  Administrator's 
obligations  under  the  Northwest  Power 
Act. 

(b)  Submission  of  Record.  The 
Administrator  shall  promptly  provide  a 
copy  of  the  Record  of  Decision  to  the 
Council. 

(c)  Service  of  Record.  The 
Administrator  shall  promptly  serve 
copies  of  the  Record  of  Decision  on  all 
parties  to  the  proceeding.  Copies  of  the 
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Recoid  of  Decision  shall  be  made 
available  to  participants  and  the  public 
upon  request  to  BPA's  Public 
Involvement  Manager. 

(FR  Dbc.  a8-2«613  Filed  11-2S-W;  8:45  am) 
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Record  of  Dociaioii;  Proposed 
ConstrvMion/llodiniiiution  (Con/ 
Mod)  PTOgram;  Direct  Service  Industry 
Options  Envirorsaental  Inipact 
Statement  (EIS) 

agency:  Bonneville  Power 
Administration  (BPAJ.pOE. 

ACTION:  Aluminum  Smeher 
Conservatimt/Modemization  Program 
Offering. 

summary: 

Decision 

The  Bonneville  Power  Administration 
has  decided  to  offer  the  Con/Mod 
option  analyzed  in  the  Pinal  EIS  (DOE/ 
EIS-0123F)  and  the  DSJ  Options  Study 
(Options  Study,  DOE/BP-475  and  477) 
that  provides  a  5  milts  per  kitowatthour 
(/kWh)  incentive  to  ali  the  region's 
almninoin  smelters  for  electric  energy 
eHiciency  improvements  resulting  from 
plant  modernization. 

Decision  Factors 

BPA  considered  several  factors  before 
the  decision  was  made  to  offer  the  Con/ 
Mod  program.  The  decision  factors 
included;  (1)  Legal  requirements;  (2) 
stabilization  of  BPA  revenues  and  loads; 
(3)  economic  effects  on  other  BPA 
customers;  (4)  equity  for  all  aluminum 
plants  in  the  region;  and  (5) 
socioeconomic  and  physical 
environmental  impacts. 

Alternatives 

Con/Mod 

Con/Mod  consist  of  onsite 
modifications  and  retrofits  to  improve 
the  production  efficiency  of  aluminum 
smelters. 

BPA  studied  three  levels  of  Con/Mod 
incentive  in  the  Final  EIS:  3,  5,  and  10 
mills/kWh  of  energy  saved.  In  addition, 
three  approaches  were  coosidered  for 
how  BPA  shouki  offer  a  Con/Mod 
program;  (1)  A  pilot  program  whereby 
only  one  or  two  of  the  total  ten  smelters 
in  the  region  would  participate,  based 
on  a  competitive  solicitation  (the  pilot 
program  woukl  be  expanded  at  a  later 
time  to  include  the  remaining  smelters); 
(2)  a  targeted  program  whereby  the 
oldest,  least  ef&cient  smelters  would  be 
targeted  for  BPA  Hnancial  support  to 
modernize;  and  (3)  a  program  affered-to- 


all  aluminum  smelters  in  the  region  on  a 
non-competitive  basis. 

Other  program  features  of  the 
proposed  Con/Mod  program  were 
discussed  in  the  program  development 
process,  such  as  program  duration  and 
term  of  payment,  but  these  features  are 
not  anticipated  to  affect  physical 
environmentai  impacts.  A  no-action 
alternative  was  also  considered. 

No  Action  \ 

BPA  would  not  offer  Con/Mod  to  the 
aluminum  industry,  but  rather  rely  on 
the  smelters  to  modernize  solely  on  their 
own. 

Environmentally  Preferred  Alternative 

The  Con/Mod  program,  in 
combination  with  the  variable  rate 
which  was  recently  implemented 
(Variable  Industrial  Power  Rate  Record 
of  Decision,  51  FR  23811),  is  the 
environmentally  preferred  alternative. 
Together  they  offer  an  improved 
atmosphere  for  aluminum  companies  to 
make  long-term  decisions  related  to 
operation  and  facility  upgrades.  Those 
decisions  will  be  based  on  electricity 
costs  that  are  relatively  responsive  to 
aluminum  nrarket  conditions  and  a  fixed 
incentive  offered  for  energy  saved 
through  plant  modernization. 

Rationale 

Based  on  the  Final  EIS,  BPA 
determined  that  the  socioeconomic 
factors  outweigh  any  environmental 
impacts  that  may  result  from  actual 
physical  modifications  and  process 
changes  used  to  effect  Con/Mod  at 
Northwest  aluminum  smelters.  Any 
environmental  impacts  from  a 
combination  of  the  proposed  Con/Mod 
with  the  variable  rate  would  also  be 
outweighed  by  the  socioeconomic 
benefits,  particularly  the  resulting 
continued  employment  in  the  region. 

Mitigation 

Adverse  environmental  impacts  are 
not  likely  to  result  from  BPA's  proposed 
Con/Mod  program  or  cumulatively  from 
the  Con/Mod  program  with  the  variable 
rate.  Specific  environmental  mitigation 
measures  for  the  Con/Mod  program  are 
not  needed  and  none  are  proposed. 

Monitoring 

BPA  does  not  plan  to  monitor 
environmental  effects  of  the  proposed 
Con/Mod  initiative.  The  aluminum 
companies  are  required  to  monitor  their 
environmental  performance  and  make 
periodic  reports  to  the  environmental 
regulatory  agencies  that  have 
jurisdiction  in  their  respective 
geographic  locations. 


FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  R.  MorrelL  Environmental 
Manager,  Bonneville  I\>wer 
Administration,  P.O.  Box  3621-SJ. 
Portland,  Oregon  9720t.  telephone  (503) 
230-5136.  I 

SUPPLEMENTARY  INFORMATION: 
Background 

The  BPA  has  been  considering  three 
options  to  help  stabilize  the  alumium 
Direct  Service  Industries'  (DSI)  loads, 
thereby  maintaining  and  possibly 
enhancing  BPA's  revenues.  These 
aluminum  smelters  purchase  power 
directly  from  PBA.  Collectively,  they  are 
facing  an  economic  downturn  in  the 
current  metals  market  and  competition 
worldwide  from  newer,  more  efficient 
plants.  Two  smelters  in  the  region 
already  have  closed  aad  others  are 
operating  well  below  production 
capacity  levels. 

From  a  legal  standpoint,  the  decision 
to  make  the  Con/Mod  program  available 
to  the  region's  smelters  is  authorized  by 
sections  2(1)(A)  and  Oof  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  of  1980  (Northwest 
Power  Act).  16  U.S.C  »39(1)(A),  839d; 
section  11(b)  of  the  Federal  Columbia 
River  Transmission  System  Act,  16 
U.S.C.  83&(b);  section  2(f)  of  the 
Bonneville  Project  Act  16  U.S.C  832a(f) 
[as  affirmed  in  Section  9(a)  of  the 
Northwest  Power  Act,  16  U.S.Q  839f(a)); 
and  other  laws. 

BPA  completed  the  Final 
Environmental  Impact  Statement,  Direct 
Service  Industry  Options  in  April  1986. 
In  the  Fmal  EIS,  WA  analyzed  the 
potential  environmental  impacts  of  no 
action  and  alternative*  for  each  of  three 
options  identified  in  the  BPA  pubhcation 
entitled  DSI  Options  Study,  Final 
Report,  Parts  1  and  2,  June  1985  (DOE/ 
BP-475  and  477).  The  tftree  options 
identified  were:  (1)  A  variable  rate  to 
the  aluminum  smelter  DSI's  based  on 
market  prices  for  alunmmm;  (2)  a 
conservation/modernization  program 
incentive  to  encourage  the  aluminum 
smelter  DSFs  to  modernize;  and  (3)  a 
rate  "link"  between  rates  charged  BPA's 
preference  customers  and  those  charged 
the  DSI  customers  fthe  IP-W  rate  link). 

The  major  effects  examined  in  the 
Final  EIS  included  aluminum  smelter 
operations,  resource  operaticKis  and 
development,  and  environmental  and 
socioeconomic  impacts. 

The  three  options,  or  actions,  are  not 
alternatives  to  each  other  since  each 
could  be  implmented  independently. 
One  of  the  options  considered,  the 
variable  rate,  has  already  been  offered 
by  BPA  and  accepted  by  the  region's 
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primary  aluminum  smelters.  This 
occurred  only  after  completion  of  the 
Final  EIS  and  the  Variable  Industrial 
Power  Rate  Record  of  Decision  (ROD). 
This  ROD  pertains  only  to  the  Con/ 
Mod  program  for  aluminum  smelters  and 
does  not  resolve  issues  relating  to  the 
proposed  IP-PF  rate  link,  which  still  is 
under  consideration  by  BPA.  In  arriving 
at  its  decision  on  the  Con/Mod  program, 
BPA  considered  potential  impacts 
identified  in  the  Final  EIS  of 
implementing  such  a  program,  as  well  as 
potential  cumulative  impacts  associated 
with  implementing  a  Con/Mod  program 
in  combination  with  the  recently 
adopted  variable  rate. 

Decision 

BPA  has  decided  to  make  an 
Aluminum  Smelter  Conservation/ 
Modernization  Program  available  to  the 
region's  primary  aluminum  smelters. 

The  Con/Mod  program  will  provide  5 
mills/kWh  for  energy  saved  by  the 
aluminum  companies  through  electric 
energy  efficiency  improvements.  BPA 
will  provide  10-year  payment  terms  in 
return  for  a  reduction  in  each 
participating  company's  contract 
demand  (i.e..  the  maximum  power 
entitlement  provided  to  a  Direct  Service 
Industry  by  BPA).  The  contract  demand 
reduction  will  provide  energy  to  the 
region  when  BPA  determines  it  is 
needed. 

The  program  will  be  offered  to  all  the 
primary  aluminum  smelters  located  in 
the  BPA  service  area.  The  program  will 
be  available  to  the  aluminum  smelters 
through  the  term  of  the  Power  Sales 
Contracts  with  the  DSI's. 

The  Con/Mod  program  is  designed  to 
support  additional  capital  investments 
by  the  aluminum  companies  to 
modernize  the  region's  primary 
aluminum  smelters,  thereby  helping  to 
stabilize  BPA's  system  loads  and  power 
sales  revenues. 

For  as  long  as  it  operates,  the  program 
proposed  by  BPA  will  make  available 
assistance  to  the  Northwest  aluminum 
industry  as  a  whole.  Business  decisions 
on  the  part  of  the  companies  will 
determine  program  participation. 
Participation  by  companies  will  benefit 
BPA.  the  aluminum  industry,  and  the 
region  by  providing  for  more  stable  BPA 
loads  and  revenues  in  the  short  term.  In 
the  long  term,  the  energy  conservation 
acquired  from  the  smelters  will  provide 
additional  power  to  the  region  when  it  is 
needed. 

Alternatives 

The  following  alternatives  were 
analyzed  in  reaching  the  decision  to 
offer  the  Con /Mod  Program: 


A.  No-Action  Alternative.  Under  the 
no-action  alternative,  an  aluminum 
smelter  conservation/modernization 
program  would  not  be  offered.  The  no- 
action  alternative  described  in  the  Final 
EIS  assumed  continuation  of  the  rate 
provisions  previously  in  effect  for  DSl 
power  sales  (prior  to  the  recent  offering 
of  the  variable  rate).  That  is.  it  assumed 
continuation  of  rate  design  features  in 
the  industrial  firm  power  (IP-85)  rate 
schedule.  However,  the  level  of  the  rate 
was  presumed  to  change  over  time,  as 
dictated  by  BPA  costs  and  revenues 
computed  by  the  BPA  Decision  Analysis 
Model  (DAM).  Among  the  features  of 
the  no-action  alternative  defined  in  the 
IP-85  rate  schedule  is  the  provision  for 
offering  an  incentive  rate  when  BPA 
revenues  would  be  increased  by  doing 
so. 

Subsequent  to  the  completion  of  the 
Final  EIS  (DOE/EIS-0123F),  BPA 
implemented  the  variable  rate  for  the 
region's  primary  aluminum  smelters. 
Hence,  the  "no-action"  alternative  now 
includes  the  variable  rate. 

B.  Conservation/Modernization  (Con/ 
Mod)  Program  Alternative.  Under  the 
Con/Mod  Alternative.  BPA  would  offer 
an  incentive  to  the  aluminum  smelters  to 
make  outsite  modifications  and  retrofits 
to  improve  their  production  efficiency. 

1.  BPA  studied  three  Con/Mod 
incentive  levels  in  the  Final  EIS: 

a.  A  3  mills/kWh  saved  incentive; 

b.  A  5  mills/kWh  saved  incentive;  and 

c.  A  10  mills/kWh  saved  incentive. 

2.  In  addition,  BPA  considered  three 
approaches  related  to  how  BPA  would 
offer  a  Con/Mod  program: 

a.  A  pilot  program  whereby  only  one 
or  two  of  the  total  ten  smelters  in  the 
region  would  participate  based  on  a 
competitive  solicitation.  The  pilot 
program  would  be  expanded  at  a  later 
time  to  include  the  remaining  smelters; 

b.  A  targeted  program  whereby  the 
oldest,  least  efficient  smelters  would  be 
targeted  for  BPA  financial  support  to 
modernize;  and 

c.  A  program  offered  to  all  the 
aluminum  smelters  in  the  region  on  a 
non-competitive  basis. 

Rationale 

BPA  based  its  decision  on  five  major 
factors.  Those  factors  and  the  role  each 
played  in  the  decision  are  described 
below. 

A.  Legal  Requirements.  The 
Northwest  Power  Act  places  a  priority 
on  conservation  resources.  One  of  the 
purposes  of  the  Act  is  to  encourage 
conservation  and  efficiency  in  the  use  of 
electric  power.  The  Administrator  is 
also  authorized  to  encourage  the  widest 
possible  use  of  electric  power  at  the 
lowest  possible  rates  consistent  with 


sound  business  principles  and  to  make 
expenditures  to  carry  out  his  duties. 
Modernization  of  the  aluminum  smelters 
is  intended  to  improve  the  efficiency  in 
the  use  of  electric  power  in  the 
aluminum  production  process.  The 
resulting  stabilization  of  the  DSI  load 
and  maintenance  of  BPA  revenues 
through  the  near  term  actions 
encouraged  by  Con/Mod,  together  with 
conservation  through  future  load 
reduction,  meet  the  Administrator's 
statutory  obligations  and  objectives. 

The  no-action  alternative  does  not 
meet  the  statutory  obligations  and 
objectives. 

B.  Stabilization  of  BPA  Revenues  and 
Loads.  In  recent  years,  the  amount  of 
aluminum  smelter  power  purchases  from 
BPA  has  fluctuated  dramatically  from 
year  to  year.  The  changing  power 
demand  has  resulted  in  uncertainty 
about  how  much  load  BPA  should  plan 
to  meet  and  the  amount  of  resources  to 
acquire,  resulting  in  additional 
uncertainty  about  predicate  rates.  Lower 
levels  of  operation  at  Northwest 
aluminum  smelters  also  have 
contributed  to  weakness  and  instability 
in  the  region's  economy  as  a  whole. 
Short-term  attempts  to  alleviate  these 
problems  have  been  only  partially 
successful.  Of  the  ten  aluminum 
smelters  located  in  the  Pacific 
Northwest,  two  are  now  closed. 
Collectively,  when  all  the  region's 
smelters  are  operating  at  historical 
capacity  levels,  they  provide  25  percent 
of  BPA's  revenues  through  power 
purchases  and  account  for  30  percent  of 
BPA's  total  system  loads. 

BPA  desires  to  stabilize  the  DSI 
aluminum  smelter  loads  in  order  to  gain 
more  certainty  related  to  load 
forecasting,  planning,  and  revenues. 
Forecasting  stable  revenues  would 
enhance  BPA's  ability  to  make  the 
necessary  payments  to  the  U.S. 
Treasury  and  would  stabilize  rates  to  , 
other  BPA  customers. 

The  short-term  objective  of  the  Con/ 
Mod  initiative  is  to  stabilize  BPA  loads 
and  revenues  through  modernization  of 
the  region's  energy-intensive  aluminum 
industry.  The  long-term  objective  is  to 
acquire  conservation  from  efficiency 
improvements  that  result  from 
modernization  of  the  smelters. 

No-Action  Alternative:  The  no-action 
alternative,  which  represented  the 
status  quo  prior  to  the  offering  of  the 
variable  rate,  did  not  meet  the  need  for 
stabilizing  the  region's  aluminum 
smelters.  Even  with  the  variable  rate, 
the  no-action  alternative  does  not  meet 
the  objective  of  modernizing  the  region's 
aluminum  smelters.  Under  no-action, 
BPA  presumably  would  offer  DSI 
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iDcxntive  rales  on  a  short-term  basis 
(DOE/fiS-Cn23F.  p.  12^  However,  these 
periodic  incentive  rate  offerings  have 
been  only  pariialiy  successful  in 
stabiiizing  DSl  loads  in  recent  years. 
Furthermore,  the  variable  rate  akme 
does  not  provide  incentives  specifically 
for  sraeltei  modemiration  that  the 
aluminum  companiea  need  to  influence 
their  long-term  sneiter  operating 
decisions. 

The  Con/h4od  Alternative:  The  Con/ 
Mod  alternative,  in  combiikatkio  with 
the  variable  rate,  offers  the  likelihood  of 
the  highest  production  levels  at 
operating  smelters  (DOE/EIS-0123F.  pp. 
90-102).  Therefore,  this  alternative 
presents  a  greater  potential  for  BPA 
revenue  stability. 

C.  Avoidance  of  Adverse  Economic 
Effects  to  Other  BPA  Customers.  One  of 
the  design  principles  for  a  Con/Mod 
program  identified  in  the  DSI  Options 
Study  is  that  other  BPA  ratepayer 
classes  should  not  be  expected  to  pay 
for  a  program  that  would  primarily 
benefit  only  the  aluminum  DSIs. 

No-Action  Alternative:  Under  the  no- 
action  alternative,  additional  aluminum 
smelter  cfosures  would  be  more  likely. 
In  this  event,  BPA's  other  customer 
classes  would  experience  any  wholesale 
rate  increases  necessary  for  BPA  to 
meet  its  pajrment  obHgations  to  the  U.S. 
Treasury. 

AdditionaHy,  operating  levels  of  some 
energy-interrsive  industries  purchasing 
power  from  retail  utilities  conW  be 
adversefy  affected  if  lost  revenues  to 
BPA  from  alumimim  plant  closures  or 
reduced  operations  nltnnatefy  result  in 
significant  rate  increases  at  the  retail 
level.  Decreased  operating  levels  for 
refait  industrial  consumers  could  result 
in  additional  layoffs. 

Finally,  wholesale  rate  increases 
resulting  from  aluminHm  plant  closures 
could  discourage  some  new  indostries 
from  locating  in  the  Pacific  Northwest. 
This  wonld  be  more  ol  a  factor  for  those 
electrical  energy-intensive  indnstries 
fron  whon  rate  level  and  loi^lerm  rate 
stability  are  impivtaBi 

Can/Mod  AhetnnUve:  A  Con/Mod 
iacentrve  in  combtnation  widi  the 
variable  rale  probably  woald  resuh  in  a 
higher  average  level  oi  ainraiitani 
production  fa^  the  regioo's  anehers  than 
would  the  variable  rate  alone.  A  higher 
average  operating  level  would  help  to 
stabilize  BPA  revenues  leipiired  to 
maintain  BPA  s  payments  to  the  li.S. 
Treasury. 

The  Con/Mod  Alternative  would  also 
"secure"  or  "include"  the  right  foi  BPA 
to  reduce  a  participatiBg  aUuMuas 
ccuBpany's  eontxact  demand  taaxinum 
power  entitlement  provided  by  BPA)  in 
return  for  BPA's  financial  supftort  of 


plant  modemizatioTL  A  reductioo  in  a 
company's  contract  demand  wonld 
create  a  benefit  to  other  ratepayers  by 
providing  additionel  power  to  the  region 
when  it  is  needed,  therefore  eliminating 
some  of  the  high  cast  erf  new  generating 
resources. 

Finally,  encouraging  ctmtinued 
smelter  opera lims  results  in  continued 
emprlpyment  of  aluminum  workers 
which  has  a  significant  socioecocuxnic 
benefit  to  the  regisi  as  a  whole. 

D.  Equity  for  All  Aluminum  Plants  in 
the  Region. 

No-Action  Alternative:  Under  the  no- 
action  alternative,  there  would  be  no 
Con/Mod  offering  to  any  of  the  region's 
aluminum  sntellera.  Therefore,  it  could 
be  concluded  that  the  results  would  not 
favor  one  or  more  »melter(s)  over  the 
others. 

Con /Mod  Alternative:  Three 
approaches  to  offering  Con/Mod  to  the 
region's  aluminum  smelters  were 
evaluated  during  the  design  process:  (1) 
a  pilot  program.  (2)  a  targeted  program, 
and  (3)  offering  Con/Mod  to  all  the 
region's  smelters.  However,  a  guiding 
principle  in  the  design  of  the  Con/Ntod 
program  was  to  ensure  that  the  |Rt)grani 
would  not  unfairly  advantage  one 
ahuninum  smelter  over  another. 

1.  Pilot  Program.  In  a  pilot  program, 
BPA  would  select  one  or  two  facilities 
as  a  test  of  the  program  and  its  features. 
Results  of  that  test  would  lead  to 
program  modifications  and  a  decision 
whether  to  extend  the  offer. 

BPA  maintains  that  the  modernization 
objective  would  not  be  met  by  a  pilot 
activity.  That  is.  a  pilot  program  would 
not  be  sufficient  to  stabilize  the  region's 
aluminum  industry  by  only  offering 
incentives  to  one  or  two  of  the  smelters. 
The  conservation  abjective  could  be  met 
by  pilot  acbvity,  followed  later  by  a 
regUmwide  program  available  in  the 
early  1980s.  However,  a  pilot  program 
could  unfairly  advantage  one  or  two 
aluminum  smelters  in  the  region. 

2.  Targeted  Program.  In  a  targeted 
program.  BPA  would  select  only  the 
least  efficient  facilities  and  provide 
funds  for  ungrades.  Analysis  identified  a 
targeted  program  as  potentially  more 
effective  in  facilitating  upgrades  in  tfre 
plants  that  are  moat  threatened  by  the 
current  state  of  therr  economies  o^ 
productioo.  However,  this  approach  was 
not  pursued  becauie:  (a)  A  targeted 
program  is  not  suffiderrtly  sensitive  to 
the  competitive  posihons  of  the 
Northwest  plants  with  one  another  (b) 
deterramatioo  of  effective 
reimbursement  leveb  and  selection  of 
the  facilities  under  a  targeted  program 
would  be  a  lengthy  and  difficult  process 
(undermining  the  daort-tenn 
stabilization  ab)eclive  of  the  piogram)c 


and  (c)  a  targeted  program  would  put 
BPA  in  the  pxwition  of  making  business 
decisions  for  some  of  the  region's 
smelters. 

3.  Program  Offering-to-Atl  Smelters. 
This  approach  dRets  the  Cor/ Mod 
program  to  all  of  the  region's  aluminum 
smehers  on  a  non-competitive  basis. 

The  alumfnom  indu^ry  is  highly 
competitive.  BPA  is  coKerned  that 
limiting  program  eligibility  to  certain 
smelters  could  result  in  creating  a 
competitive  advantage  for  one  plant 
over  another.  Offering  the  program  to  ail 
smelters  is  more  condtRive  to  the  near 
term  goal  of  stabilizing  the  aluminum 
industry  in  the  region  as  a  whole, 
thereby  maintaining  BPA  revenues  and 
system  loads. 

E.  Socioeconomic  and  Environmental 
Impacts. 

No-Action  Alternative:  Computer 
moffeling  results  for  rtie  no-action 
alternative  predict  average  probabilities 
of  operating  for  each  erf  the  region's 
aluminum  smelters.  Some  plants  have  a 
quite  high  probability  of  remaining  m 
operation  according  to  the  model  (e.g., 
Intalco  and  Alcoa  Wenatdiee)  while 
others  have  a  relatively  tow  probability 
of  contirraing  operation.  Those  in  the 
latter  class  are  ReynoMs  at  Troutdale: 
Alcoa  at  Vancouver  (cfesed  in  June 
1986):  and  Kaiser  at  Mead.  (All  model 
results  for  the  Alcoa  smelter  at 
Wenatchee  were  for  the  portion  of  the 
plant  served  only  by  BPA.) 

The  employment  impacts  of  smelter 
closures  or  reduced  operation  would 
tend  to  be  concentrated  in  immediate 
areas  sarrounding  the  affected 
aluminum  plants.  However,  there  would 
be  some  residual  effects  on  regional 
employment  Certain  regional 
businesses  that  supply  goods  and 
services  to  the  alnminurn  smelters  would 
face  a  redaction  in  dcnand  for  their 
prodacts.  thus  potentially  resnlting  in 
employee  layoffs. 

Qosare  or  reduced  operation  erf  some 
or  all  of  the  ahoninnB  smelters  could 
also  result  in  a  significant  loss  of 
revenues  to  BPA.  The  osagnitude  of  the 
revenue  reductioo  waM  depend  on 
BPA's  ability  to  nwrkek  the  displaced 
power  at  rate  levds  graater  thai  or 
eqtnvalent  to  those  paid  hf  the  DSl's.  A 
si^ificant  rerenne  redsction  would 
reqmre  an  ovetall  wholesale  power  rate 
increase  in  order  for  BBA  to  recover  its 
costs  and  continue  timely  paymeirts  to 
the  U.S.  Treosvry.  An  overall  rate 
increase  would  increase  costs  to  the 
remaining  DSI's  and  to  utilities 
purchasing  wholesale  power  from  BPA. 
Therefore,  ckmre  or  r«hiced  operation 
of  some  aknninum  smeilers  could 
ultimately  have  impacts  on  retail 
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industrial,  commercial,  and  residential 
consumers. 

Closure  of  an  aluminum  smelter 
would  reduce  the  amount  of  air 
pollutants  emitted  into  an  airshed. 
Presumably,  this  would  increase  the 
opportunities  for  other  industrial 
development  in  an  area  under 
prevention  of  significant  deterioration 
(PSD)  rules,  although  the  actual 
occurrence  of  such  development  would 
be  dependent  on  many  other  site- 
specific  factors.  At  a  number  of  the 
sites,  PSD  rules  are  not  currently  a 
significant  constramt  to  moderate 
industrial  development.  Implementing  a 
proposal  or  alternative  which  would 
keep  an  aluminum  plant  open  would 
basically  maintain  the  status  quo  with 
respect  to  opportunities  for  other 
industrial  development  under  PSD  rules. 

The  no-action  alternative  may  be 
viewed  as  having  no  environmental 
impact  in  itself  because  the  status  quo 
environmental  effects  would  continue  as 
long  as  the  plants  continue  to  operate. 
However,  with  no  action  by  BPA, 
additional  plant  closures  could  result  in 
a  future  different  from  a  simple 
extension  of  the  current  situation. 

Con /Mod  Alternative:  BPA  modeled 
the  likely  outcome  of  three  Con/Mod 
incentive  levels.  To  test  the  sensitivity 
of  the  effectiveness  of  a  Con/Mod 
program,  studies  were  made  at  long-run 
aluminum  prices  of  both  65  cents  per 
pound  K/lb.)  and  70</lb.  The  lower 
assumed  long-run  aluminum  price  (65</ 
lb.)  results  in  similar  trends  in 
employment  and  smelter  operations  to 
those  at  70(/lb. 

Cumulative  impacts  on  Northwest 
aluminum  industry  employment  of  the 
combination  of  a  Con/Mod  program 
offered  equitably  to  all  smelters  is 
dependent  on  the  level  of  Con/Mod 
incentive  provided.  With  a  moderate  (3 
to  5  mills  per  kilowatthour)  incentive, 
the  impacts  are  little  different  than  with 
the  variable  rate  alone.  With  a  high  (10 
mills  per  kilowatthour]  incentive, 
substantial  gains  in  Northwest 
aluminum  industry  employment  are 
likely  (DOE/EIS-0123F,  p.  118). 

At  3  mills/kWh  and  a  long-run 
aluminum  price  of  704/lb..  increases  in 
probability  of  operation  are  slight  or 
non-existent  for  all  smelters.  Aluminum 
smelter  impacts  are,  therefore, 
essentially  the  same  as  for  the  no-action 
alternative.  Con/Mod.  to  the  limited 
extent  it  may  occur,  is  not  expected  to 
change  smelter  operational  impact3 
substantially  (DOE/EIS-0123F,  p.  105). 
There  could  be  some  minor  smelter 
employment  impacts  since  one  of  the 
objectives  of  a  Con/Mod  measure  is 
likely  to  be  a  reduction  in  labor  costs  as 
well  as  power  costs.  This  is  not  shown. 


however,  by  the  smelter  employment 
results  from  the  model  which  shows  an 
overall  near-term  reduction  of  less  than 
1  percent  and  long-term  gains  of  also 
less  than  1  percent  (DOE/EIS-0123F,  p. 
105). 

When  funding  levels  are  increased  to 
5  mills/kWh  with  a  long-run  aluminum 
price  of  70</lb.,  some  increases  in 
operation  might  occur  at  a  number  of 
plants,  but  no  particular  plant 
characteristic  seems  to  trigger  such  an 
increase.  The  increase  is  as  great  as  8 
percent  for  Columbia  Falls  in  Fiscal 
Year  1997-2000.  but  is  more  typically  1 
or  2  percent  for  most  plants  in  most 
periods.  Environmental  impacts  from 
smelter  operations  of  this  alternative  are 
a  little  greater  than  for  the  3  mills/kWh 
incentive  alternative.  Smelter 
employment  impacts  arc  projected  as  a 
negligible  decrease  in  the  near-term,  and 
increases  of  less  than  5  percent  in  the 
later  periods,  on  average  (DOE/EIS- 
0123F.  p.  105). 

BPA's  analysis  concluded  that  limiting 
the  Con/Mod  incentive  to  5  mills/kWh 
saved  will  also  produce  a  "win-win" 
result  by  protecting  other  ratepayer 
classes  from  higher  wholesale  rates  due 
to  a  program  offering. 

At  a  10  milis/kWh  Con/Mod  incentive 
and  a  long-run  aluminum  price  of  70</ 
lb.,  all  the  plants  are  projected  to 
increase  their  probability  of  operating 
over  the  no  action  alternative.  Some 
plants  improve  by  over  10  percent  in 
some  periods.  Generally,  the  more 
efficient,  lower  cost  smelters  show 
smaller  improvements  than  the  higher 
cost  plants  and  improvements  are 
greater  in  the  later  periods,  probably 
because  the  aluminum  price  in  the 
model  trends  higher  in  later  periods 
(DOE/EIS-0123F.  pp.  105-107). 

BPA  analysis  concluded  that  a  10 
mills /kWh  Con/Mod  incentive  level 
would  have  an  adverse  economic  effect 
on  other  K'A  ratepayer  classes.  This 
effect  would  violate  the  "win-win" 
principle  described  in  the  DSI  Options 
Study.  However,  higher  levels  of  smelter 
employment  would  be  expected  at  an 
incentive  level  of  10  mills/kWH  than  at 
lower  incentive  levels  {DOE/EIS-0123F. 
p.  111). 

Participation  in  a  Con/Mod  program 
will  be  optional  to  all  smelters.  Hence,  if 
the  level  of  incentive  offered  for 
modernization  is  considered  inadequate 
by  the  aluminum  companies,  then  a 
Con /Mod  incentive  at  any  of  the  three 
levels  will  not  alter  operation  of  the 
smelters,  nor  will  it  prevent  them  from 
closing. 

Addition  of  a  Con/Mod  incentive  to 
the  variable  rate  is  not  expected  to 
substantially  improve  the  likelihood  of 
reopening  the  smelter  at  The  Dalles,  or 


to  substantially  affect  a  decision  to 
close  the  smelter  at  Columbia  Falls, 
Montana,  since  both  plants  already  have 
undergone  major  investments  to  make 
them  more  energy-efficient. 

Still,  it  is  expected  that  a  Con/Mod 
incentive  in  combination  with  the 
variable  rate  probably  would  result  in  a 
higher  average  level  of  aluminum 
production  by  the  region's  smelters  than 
would  a  variable  rate  alone.  The  higher 
the  level  of  Con/Mod  incentive,  the 
greater  the  potential  effect  on  smelter 
operating  levels  (DOE/EIS-0123F.  p. 
116-118).  The  actual  physical 
modifications  to  smelters  associated 
with  implementation  of  a  Con/Mod 
program  would  not  be  expected  to 
increase  the  smelters'  production  of 
various  air  and  water  pollutants  per  ton 
of  aluminum  produced.  A  number  of  the 
modernization  measures  expected  to  be 
undertaken  would  tend  to  reduce 
emissions. 

Furthermore,  the  actual  physicial 
modifications  and  process  changes  used 
to  effect  Con-Mod  at  Northwest 
aluminum  smelters  are  expected  to  have 
minimal  physical  environmental  impact 
for  two  reasons:  (1)  Federal  and  State 
environmental  regulatory  control 
already  exists,  and  (2)  modifications  or 
retrofits  to  aluminum  smelters  are  not 
anticipated  to  increase  pollutant 
discharges. 

Changes  in  operation  of  thermal  and 
hydroelectric  resources  resulting  from  a 
Con/Mod  program  are  expected  to  be 
minor  because  of  compensating  actions 
BPA  would  take  to  market  to  others  any 
power  made  available  as  a  result  of  DSI 
load  reductions  (DOE/EIS-0123F,  p. 
132).  Effects  on  thermal  or  hydroelectric 
generating  resource  operation  from  the 
proposed  Con/Mod  alternative  in 
combination  with  the  variable  rate  also 
are  not  significant  (DOE/EIS-0123F.  p. 
132). 

The  impact  on  future  need  for 
acquiring  new  generating  or 
conservation  resources  of  having 
available  a  Con/Mod  program  in 
addition  to  the  variable  rate  is  unclear. 
Compared  to  having  the  variable  rate 
alone,  smelter  loads  on  average  likely 
would  increase  with  the  Con/Mod 
program  since  the  smelters  would  tend 
to  operate  more.  On  the  other  band,  the 
smelters  would  be  more  efficient  and. 
assiuning  their  production  capacity 
stayed  constant  their  loads  at  maximum 
production  would  decrease.  The  effect 
of  having  a  Con/Mod  program  in 
addition  to  the  variable  rate  on  the  need 
for  future  resources  is  dependent  on 
whether  smelters  increase  their 
production  capacity  with  the  Con/Mod 
program:  which  smelters  choose  to 
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modernize;  future  aluminum  prices, 
which  greatly  influence  smelter 
operating  levels;  and  the  contractual 
terms  chosen  to  secure  the  conservation 
savings.  No  definitive  statement  of 
impacts  may  be  made  without 
speculation  (DOE/EIS-0123F.  p.  109). 

Environmentally  Preferred  Alternative 

Selection  of  the  environmentally 
preferred  alternative  entails  balancing 
negative  physical  impacts  with  positive 
socioeconomic  benefits.  The  Con/Mod 
alternative  is  environmentally  superior 
to  the  no-action  alternative  described  in 
the  Final  EIS  when  taking  into  account 
socioeconomic  and  physical 
environmental  effects. 

Under  the  Con/Mod  alternative,  the 
currently  closed  smelter  at  Vancouver, 
Washington,  would  have  a  higher 
probability  of  operating  in  the  future 
than  under  no  action.  The  Con/Mod 
program  combined  with  the  variable 
rate  also  would  reduce  the  probability  of 
closures  and  fluctuations  in  production 
levels  at  the  other  smelters.  Therefore, 
the  combination  of  these  options  would 
allow  for  higher,  more  stable 
employment  in  the  region's  aluminum 
industry  (DOE/EIS-0123F,  pp.  49-52.  97- 
102, 119-120.) 

If  the  Con/Mod  program  and  the 
variable  rate  together  would  result  in 
reopening  of  the  Vancouver  plant,  the 
physical  impacts  on  the  locale  of  the 
plant  would  be  greater  than  under  no 
action.  However,  any  adverse  physical 
impacts  of  this  plant  would  be  within 
the  limits  established  by  its 
environmental  permits  and  would  not  be 
substantial.  Avoiding  permanent  closure 
of  this  plant  probably  would  require 
earlier  development  of  new  generating 
or  conservation  resources  than  under  no 
action.  However,  because  BPA  expects 
to  have  a  resource  surplus  for  several 
years,  the  real  effect  that  continued 
operation  of  the  Vancouver  plant  would 
have  on  BPA's  resource  acquisition  is 
somewhat  uncertain.  Finally,  the  Con/ 
Mod  program  with  the  variable  rate 
would  not  result  in  adverse  physical 
impact  from  hydro  and  thermal  resource 
operation  that  would  exceed  those 
under  no  action.  This  is  because  of 
actions  BPA  would  take  to  market 
power  freed  up  by  smelter  closures. 

In  summary,  addition  of  the  Con/Mod 
program  to  the  variable  rate  is  the 
environmentally  preferred  course  of 
action.  The  socioeconomic  benefits  of 
preserving,  stabilizing,  and  possibly 
increasing  aluminum  smelter 
employment,  and  of  preserving  and 
stabilizing  BPA  revenues  under  the 
proposal,  would  outweigh  any  adverse 
effects  of  the  proposed  Con/Mod 
program  on  the  physical  environment 


because  those  effects  are  regulated 
under  Federal,  State,  and  local 
regulations  and  permits.  The  adverse 
socioeconomic  impacts  of  the  no-action 
alternative  would  outweigh  any  positive 
physical  impacts.  The  Con/Mod 
program  in  addition  to  the  variable  rate 
is  environmentally  preferred  over 
having  only  the  variable  rate. 

Mitigation  | 

Adverse  environmental  impacts  are 
not  likely  to  result  from  BPA's  proposed 
Con/Mod  program.  Also,  it  is  unlikely 
that  the  proposed  Con/Mod  program 
will  result  in  new  aluminum  plant 
production  capacity  in  the  region. 

Physical  impacts  could  result  if 
aluminum  plants  operating  levels 
increased.  However,  all  of  the  aluminum 
planst  are  required  to  comply  with 
Federal  and  State  laws  and  regulations 
for  protection  of  the  environment.  Air 
pollution  control  equipment  already  has 
been  installed  in  the  plants  to  comply 
with  regulatory  requirements.  Existing 
groundwater  pollution  problems  from 
past  practices  at  some  smelters  are 
being  addressed  by  State  and  Federal 
environmental  agencies.  Facilities  for 
storage  of  spent  potliners  have  been 
improved  at  some  of  the  plants,  reducing 
chances  for  further  contamination  from 
cyanide-containing  leachate.  Therefore, 
specific  mitigation  measures  for  the 
Con/Mod  program  are  not  needed  and 
none  are  proposed. 

Any  changes  in  hydroelectric  resource 
generation  that  might  occur  as  a  result 
of  changes  in  aluminum  smelter  loads 
will  be  limited  by  factors  constraining 
river  operations.  These  factors  include 
flood  control,  navigation,  recreation,  and 
mitigation  for  fish.  Under  the  terms  of 
the  Northwest  Power  Act,  BPA  is 
required  to  protect,  mitigate,  and 
enhance  fish  and  wildlife  to  the  extent 
affected  by  development  and  operation 
of  hydroelectric  projects  on  the 
Columbia  River  or  its  tributaries.  BPA, 
the  U.S.  Army  Corps  of  Engineers,  and 
the  Northwest  Power  Planning  Council 
will  continue  to  develop  and  implement 
effective  spill,  bypass,  and 
transportation  programs  to  facilitate 
passage  of  downstream  migrating 
smolts. 

Monitoring  j 

BPA  does  not  plan  to  monitor 
environmental  effects  of  the  proposed 
Con/Mod  initiative. 

Generally,  smelters  are  required,  as  a 
condition  of  their  permit,  to  report  to  the 
responsible  environmental  regulatory 
agency  any  physical  or  operational 
change  which  would  increase  air 
pollutant  emissions,  discharges  of  water 
pollutants,  or  hazardous  waste 


generation,  except  for  a  simple  change 
in  production  level  within  design 
production  capacity. 

The  aluminum  companies  are  also 
required  to  monitor  their  environmental 
performance  and  make  periodic  reports 
to  the  environmental  regulatory 
agencies  that  have  jurisdiction  in  their 
respective  geographic  locations. 
Furthermore,  the  plants  are  periodically 
inspected  by  regulatory  agency 
personnel.  For  any  change  in  emissions 
discovered  through  the  preceding,  the 
regulatory  agencies  have  authority  to 
require  a  change  in  one  or  more  of  the 
plants'  environmental  permits. 

For  any  substantial  change  in  the 
smelter,  such  as  an  increase  in  capacity 
or  a  change  in  the  type  of  pollution 
control  device,  a  permit  modification  or 
a  new  permit  would  be  required.  Permits 
also  expire  periodically  and  must  be 
renewed  for  a  plant  to  continue  to 
operate.  When  a  permit  is  being  granted, 
renewed,  or  modified,  the  regulatory 
agency  assures  comfJiance  to  the 
established  regulations  and  standards. 

Moreover,  regulatory  agencies 
generally  go  beyond  the  strict 
requirements  of  the  regulations  and 
standards,  and  may  impose  more 
stringent  measures  or  additional 
requirements  if  needed  to  protect  the 
environment,  or  if  they  are  otherwise 
practical  (e.g.,  a  smelter's  past 
performance  indicates  it  can  meet  a 
stricter  permit).  j 

Issued  in  Portland,  Oregon,  on  November 
18,  1986. 

Robert  E.  Ratcliffe. 

Acting  Administrator.  Bonneville  Power 

Administration. 

[PR  Doc.  86-26611  Filed  11-25-86;  8:45  am] 

billi»Nj  code  mso-oi-m 


Federal  Energy  Regulatory 
Commission 

Determinations  Undar  tlie  Natural  Gas 
Policy  Act  for  OCS  Uases  issued  on 
or  After  April  20, 1977 

Issued:  November  20. 19J6. 

On  September  27. 1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Docket  Nos.  RM83-3  and  RM81- 
12  (48  FR  44,508  September  29. 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e..  a  lease 
entered  into  on  or  after  April  20. 1977.  on 
the  Outer  Continental  Shelf  (OCS).  and 
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qualifying  as  new  natural  gas  under 
section  102  of  the  NGPA.  was  amended 
in  two  respects.  First,  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gas  from  a  new  OCS  lease. 
Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  revised  procedures,  the  U.S. 
Department  of  Interior,  Minerals 
Management  Service  (MMS),  must  file 
within  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  which  includes 


the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  The  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  November  12, 1986,  the 
Commission  received  notice  from  MMS, 
Gulf  of  Mexico  OCS  Region,  that  41 
leases  were  issued  as  a  result  of  OCS 
Sale  105  for  the  Western  Gulf  of  Mexico 
on  August  27, 1986.  Gas  produced  from 
the  foUowing  leases  has  been 
determined  to  be  gas  produced  from  a 
new  OCS  lease  under  NGPA  Section 
102: 


Lease  No  OCS-G 

Area 

Biock 

EHectwe  date 

8545 

Uff<;l||ng  l^!tn^ 

*-^4 

Nov.  1,  1986. 

8546 

Wfl'aOO'^  I*lw1        

566 

Oct  1.  1966. 

8547 

tin 

6W) 

Do. 

8548 

do 

688        ,    ., 

Do. 

8549 

Brazos 

Galveston 

do 

A-51              _     

Nov   1,  1966. 

8550 

tse 

Oct.  1.  1966. 

8551 

^w 

Da 

8552 

do — 

360 

418 - - 

A-68 _ 

A-221 „ 

35 

Nov  1.  1986. 

8553 

do 

Do. 

8554 

do                     .. 

Do. 

8555 - 

8556 

Galweslon  South 

High  Island ~ 

Oct.  1,  1986. 
Do. 

8557 

(in 

73 

109    _        

Nov.  1.  1986. 

8558 

....  do 

Oct  1.  1986. 

8559 _ 

8560 

do 

do 

A-18 

A-76 

Nov.  1,  1966. 
Oct.  1.  1986. 

8561 

do 

A-1?fi 

Nov.  1.  1986. 

8562 

do __ 

A-127 _ 

46 

A-234 _ _ 

A-425 

A-468 _ 

A-512 

A-513 

A  528 

Do. 

8563 

High  Island  East 

Do. 

8564 

do 

Oct  1    1986 

8565 

High  Island  South 

do _ 

Do 

8566 

Nov   1    1986. 

8567  

...  do 

Do 

8568 

do _ 

Do 

6569 

.  do 

Do 

8570 

High  Is  East  Add  South  Ex.._ 

do .     _.     ... 

A-314 

Oct  1,  1986. 

B571 

A  320      ..   

Nov   1    1966. 

8572 

8573  

do 

.  do 

A-322 __... 

A-378 

A-379 -.... 

A-397 

598 _.... 

599                  .    „_ 

Do 
Do 

8574 

.  do 

Oct  1    1986 

8575 

do 

Nov  1    1986 

8576 

East  Breaks _.  __ 

Oct.  1.  1986. 

8577 

..   do                                  .... 

Do. 

8578 

156 

199 „.   _. 

Do 

8579 

do 

Do. 

8580 

Alammos  Canyon 

do 

600 _ 

601 

Do. 

8581 

Do. 

B582    

do 

731 

Do 

8583 

...do - 

775 

Do. 

8584 

do _      .... 

813 

857        

Do. 

8585 

...  (Jo 

Do. 

The  complete  list  of  OCS  leases 
submitted  by  the  MMS  for  this  sale,  with 
area  and  block  descriptions,  is  available 
for  inspection  at  the  Commission's 
Division  of  Public  Information,  Room 
1000,  825  North  Capitol  St.,  Washington, 
D.C.  Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  275.204,  file  a  protest 


with  the  Commission  within  twenty 
days  after  this  notice  is  issued  by  the 
Commission. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  86-26667  Filed  11-25-86:  8:45  am] 

BHXING  COOC  •717-«1-M 


Determination*  Under  ttie  Natural  Gas 
Policy  Act  for  OCS  Leases  Issued  on 
or  After  April  20, 1977 

Issued  November  20. 1986 

On  SeptembN-  27. 1963,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Docket  Nos.  RM83-3  and  RM81- 
12  (48  FR  44508  September  29. 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filling 
requirements  for  well  category 
applications  under  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e.,  a  lease 
entered  into  on  or  after  April  20, 1977,  on 
the  Outer  Continental  Shelf  (OCS),  and 
qualifying  as  new  natural  gas  under 
section  102  of  the  NGPA.  was  amended 
in  two  respects.  First,  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gas  from  a  new  OCS  lease. 
Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  revised  procedures,  the  U.S. 
Department  of  Interior,  Minerals 
Management  Service  (MMS),  must  file 
within  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  which  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  The  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  September  2, 1988,  the 
Commission  received  notice  from  MMS, 
Gulf  of  Mexico  OCS  Region,  that  30 
leases  were  issued  as  a  result  of  OCS 
Sale  94  for  the  Eastern  Gulf  of  Mexico 
on  December  18, 1985.  Notice  of  these 
determinations  was  issued  by  the 
Commission  on  September  12, 1986.  On 
October  28, 1986,  MMS  notified  the 
Commission  that  eight  additional  leases 
have  been  granted  under  this  same  sale. 
Gas  produced  from  the  following  leases 
has  been  determined  to  be  gas  produced 
from  a  new  OCS  lease  under  NGPA 
secton  102: 


Lease  No  OCS-G           i                         Area 

Bkick 

Effeckvedaie 

8361 - 

8362 

FMG _ - 

.  ...do 

412 - 

455 

Aug.  1.  1966. 
Do. 

do ~ 

Do. 

8364 

do - 

456 

499 

Do. 

8365 

do        

Do. 

8366 

do                     500 

Do. 

8367 

do                     543 

Do 

.do 

587 „ 

Do 

42914 


UMI 


I 
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The  complete  list  of  OCS  leases 
submitted  by  the  MMS  for  this  sale,  with 
area  and  block  descriptions,  is  available 
for  inspection  at  the  Commission's 
Division  of  Public  Information.  Room 
1000.  825  North  Capitol  St..  Washington. 
DC.  Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  275.204.  file  a  protest 
with  the  Commission  within  twenty 
days  after  this  notice  is  issued  by  the 
Commission. 
Kenneth  F.  Plumb, 
Secretary. 

jFR  Doc.  86-26668  Filed  11-25-86;  8:45  am) 

MIXING  CODE  6717-01-M 


Notice  of  Determinations  Under  the 
Natural  Gas  Policy  Act  for  OCS  Leases 
Issued  on  or  After  April  20, 1977 

Issued  November  20, 1966. 

On  September  27, 1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Docket  Nos.  RM83-3  and  RM81- 
12  (48  FR  44508  September  29, 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Natural  Gas 
Policy  Act  of  1978  (NCPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e.,  a  lease 
entered  into  on  or  after  April  20, 1977,  on 
the  Outer  Continental  Shelf  (OCS),  and 
qualifying  as  new  natural  gas  under 
section  102  of  the  NCPA,  was  amended 
in  two  respects.  First,  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gas  from  a  new  OCS  lease. 
Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lea;  e  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  revised  procedures,  the  U.S. 
Department  of  Interior,  Minerals 
Management  Service  (MMS),  must  file 
within  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  which  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  The  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  October  29, 1986,  the  Commission 
received  notice  from  MMS,  Gulf  of 
Mexico  OCS  Region,  that  101  leases 


were  issued  as  a  result  of  OCS  Sale  104 
for  the  Central  Gulf  of  Mexico  on  April 
30, 1986.  Gas  produced  from  the 


Lease  No  OCS-G 


Area 


8400 

8401 

8402 

8403 

8404 

8405. 

8406 

8407 

8408 

8509.. 

8410.. 

8411  .. 

8412... 

8413  . 

8414. . 

8416... 

8417. 

8418... 

8420.. 

8421  .. 

8423... 

8424.. 

8426... 

8427... 

8428.. 

8431   .. 

8432.. 

8433    . 

8434... 

8435... 

8436 

8437... 

8438... 

8439... 

8441. ... 

8442... 

8443... 

8444  ... 

8445.. 

8446... 

8448  . 

8449  .. 
8450.. 
8451  .. 

8452 

8453 

8454... 

8455 

8456 

8457 

8458 

8459 

8460 

8461 

8462 

8463  .... 

8465 

8467 

8469 

8470 

8471 

8472 

8473 

8474 

8475 

8476 

8478 

8479 

8480 

8481 

8483 

8484 

8485 

8486 

8487 

8488 

8489 

8490 

8491 

8492 

8493 

8494 


:E 


West  Cameron 

do 

do 

do 

do 

West  Camefon.  West.. 

do 

do 

do 

West  CamefOfi.  West. 

da 

do 

.:....do 


East  Cameron 

do 

do 

do 

do 

East  Cameron.  South.. 

Vermilion 

do 

do 

Vermilion,  South 

......do 

do 


i 


il 


South  Marsh  Island.  South.. 

Eugene  Island 

do 

do 

do 

do 

do 

do 

Eugene  Island,  South 

Ship  Shoal 

do 

South  Timbalier 

do 

South  Timbalier,  South 

.do 

do 

do 

do 

do 

Grand  Isle.  South 

do 

West  Delia 

do 

do 

do 

West  Delta.  South 

do 

Mam  Pass...- 

do 


Main  Pass.  South  ft  East  . 

do 

do 

do 

Viosca  Knoll 

do 

do 

do 

do 

do 

do „ „ 

do 

Ewing  Bank 

do 

do 

do 

Mississippi  Canyon 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 


following  leases  has  been  determined  to 
be  gas  produced  from  a  new  OCS  lease 
under  NGPA  section  102: 


26 

55F.. 

141.. 

142.. 

208.. 

304  . 

314.. 

315.. 

402 

472. 

585.. 

599.. 

610  . 

14G.. 

51 

149.. 

188.. 

189.. 

364.. 

43.:.. 

196  . 

207... 

274.. 

341... 

279... 

111... 

49 

179... 

190... 

232... 

234... 

235... 

241  ... 

317... 

117... 

118... 

75 

84 

270... 
274 ... 
279... 
303... 
304... 
306... 

104... 

110..., 
36G.. 
78F.... 
78G.... 

97 

121  .... 
122... 

44 

59 

206  ... 
240... 
275  ... 
315  ... 
871 .... 
872... 
873 .... 
916... 
917. ._ 
955  ... 
957... 
983... 
783... 

827 

870 

957 

72 

84 

128 

208 

252 

504 

538 

539 

582 

583 

612 

613 


Block 


Eftectwe  dale 


June  1,  1986. 
Jtiy  1,  1986 
June  1.  1986 
July  1.  1986 
June  1,  1986 
Juty  1,  1986 
Do. 
Do 
June  1,  1986 

Do 

July  1,  1986 

Do. 

Do. 

Do 

Do. 

June  1,  1986 

JuV  1.  1986 

Do. 

Do. 

Do. 

Do 

Do 

Do. 

June  1,  1986. 

Do 
July  1,  1986 
June  1.  1986 
July  1.  1986 

Do 
June  1,  1986 
Do 
Do. 
Do, 
July  1,  1986 
Do. 
Do. 
Do. 
Do 
Do 
Do 
June  1,  1986 
July  1.  1986. 
Do. 
Do. 
Do 
Do 
Do 
June  1,  1986 
Do 
Do 
July  1.  1986. 
Do 
Do 
Do 
June  1,  1986. 
July  1,  1986. 
Do 
Do 
June  1,  1986 
Do 
Do 
Do. 
Do. 
Do. 
Do. 
Julyl,  1986. 
Do. 
Do. 
Do 
Do. 
Jun*  1.  1986. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 
Do. 
Do 
Do 
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Lease  No  OCS-G 

Area 

Blodi 

Effective  date 

8495 

do 

656 

657 

Do 

8496 

do 

Do 

8497 

^ - 

do 

673 

Do 

8498...._ 

674  

Do. 

8499 

8500„ _ 

717 

55..-..„. 

120 

Do 

July  1.  1986 
June  <.  1986 

8501 _. 

do „ 

do 

8502 

122 

Do 

8503 

do 

168 - 

209 - 

387 „ 

388 

427 

Do 

8504.... 

8S0S 

Alwater  Valley 

do „. 

do 

Do 
Oo 

8506.„.„ 

8507 

Do 
Do 

8506 

do                             

428 

Do 

8509 _ 

do - 

do 

429 

Do. 

8510 

430 

Do 

8511 

do  

431 

Do 

8512 

do 

471 _.... 

472 

Da 

8513 

do 

Do 

Poml  Of  rece^M 


Semce  charge  per  MMBTu 

aqiwalenl 


4  Acadian 


10  4  cents 


The  complete  list  of  OCS  leases 
submitted  by  the  MMS  for  this  sale,  with 
area  and  block  descriptions,  is  available 
for  inspection  at  the  Commission's 
Division  of  Public  Information.  Room 
1000,  825  North  Capitol  St..  Washington, 
DC.  Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  275.204,  file  a  protest 
with  the  Commission  within  twenty 
days  after  this  notice  is  issued  by  the 
Commission. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  86-26669  Filed  11-24-86:  8;45  am] 

BILUNG  CODE  6717-01-M 

(Docket  Nos.  CP87-57-000,  et  al.] 

Natural  Gas  Certificate  Filings; 
Florida  Gas  Transmission  Co.  «t  al. 

November  21. 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

I  Docket  No.  CP87-57-000| 

Take  notice  that  on  November  6, 1986. 
Florida  Gas  Transmission  Company 
(FGT).  P.O.  Box  1188.  Houston.  Texas 
77251-1188,  filed  in  Docket  No.  CP87-57- 
000  an  apphcation  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
for  Monsanto  Chemical  Company 
(Monsanto)  and  to  construct  and 
operate  certain  facilities  necessary  for 
the  delivery  of  such  gas.  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

FGT  proposes  to  transport,  on  an 
interruptible  basis,  up  to  15  billion  Btu 
equivalent  per  day  for  the  account  of 
Monsanto  for  ultimate  use  in 
Monsanto's  plant  located  in  Pensacola. 
Escambia  County,  Florida.  It  is  stated 
that  Monsanto  would  purchase  such  gas 


from  Enron  Gas  Marketing.  Inc.  FGT 
states  that  the  gas  would  be  received  at 
the  following  points  of  receipt: 

(1)  Existing  point  of  interconnection 
between  FGT  and  Houston  Pipe  Line 
Company  (HPL)  near  Sinton  in  San 
Patricio  County.  Texas  (Sinton):  or 

(2)  Existing  point  of  intercormection 
between  FGT  and  HPL  near  Magnet 
Withers  in  Matagorda  County,  Texas 
(Magnet  Withers);  or 

(3)  Existing  point  of  interconnection 
between  FGT  and  HPL  in  Orange 
County.  Texas  (Orange);  or 

(4)  Existing  point  of  interconnection 
between  FGT  and  Acadian  Gas  Pipeline 
System  in  West  Baton  Rouge  Parish. 
Louisiana  (Acadian). 

FGT  states  that  gas  may  be  tendered 
by  Monsanto  during  a  day  at  any  one. 
but  only  one.  of  the  above-listed  points 
of  receipt.  FGT  proposes  to  redeliver  the 
gas  for  the  account  of  Monsanto  at  a 
proposed  point  of  interconnection  with 
Five  Flags  Pipeline  Company  (Five 
Flags)  in  Santa  Rosa  County,  Florida. 
FGT  proposes  to  install  an  8-inch  meter 
station,  quality  measuring  equipment, 
and  certain  related  appurtenances  at  an 
estimated  cost  of  $140,000  in  order  to 
make  the  interconnection  with  Five 
Flags. 

FGT  proposes  to  charge  a  maximum 
transportation  rate  which  would  consist 
of  the  sum  of  a  facility  charge,  a  service 
charge,  other  charges,  and  the  Gas 
Research  Institute  surcharge.  It  is  stated 
that  the  facility  charge  is  12.6  cents  per 
MMBTu  equivalent  delivered  to  Five 
Flags  for  Mansanto's  account  and  that 
the  service  charge  is  4.0  cents  per 
MMBTu  equivalent  per  100  miles  of 
forward  haul.  FGT  states  the  proposed 
service  charge  as  follows: 


Pomt  or  receipt 


Service  charge  per  MMBTu 
equivaleni 


1  Smtor 

2  Magnet  Wittwrs 

3  Orange 


27  3  cents 
22.2  cents. 
16.8  cents. 


FGT  states  that  because  Monsanto 
can  elect  to  receive  gas  through  other 
interstate  and  instrastate  pipelines,  FGT 
is  requesting  authorization  to  charge 
Monsanto  a  rate  lower  than  the 
otherwise  applicable  rate,  but  not  less 
than  the  minimum  transportation  rate  of 
6.9  cents  per  MMBTu  equivalent 
delivered  to  Five  Flags. 

FGT  states  that  the  term  of  the 
transportation  agreement  is  for  a  period 
of  five  years,  and  from  year  to  year 
thereafter. 

Additionally,  FGT  states  that 
upstream  transportation  services  would 
be  provided  by  HPL  and  Acadian 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act.  and  that  downstream 
transportation  service  would  be 
provided  by  Five  Flags  pursuant  to 
Section  311. 

Comment  date:  December  12, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  National  Fuel  Gas  Supply  Corporation 

[Docket  No.  CP87-59-000| 

Take  notice  that  on  November  7, 1986, 
National  Fuel  Gas  Supply  Corporation 
(National).  Ten  Lafayette  Square, 
Buffalo.  New  York  14203.  filed  in  Docket 
No.  CP87-57-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  the  interruptible 
transportation  of  up  to  50.000  Mcf  of 
natural  gas  per  day  for  National  Fuel 
Gas  Distribution  Corporation 
(Distribution)  and  up  to  30  Mcf  of 
natural  gas  per  day  for  Pine-Roe  Natural 
Gas  Company  (Pine-Roe)  for  use  as 
general  system  supply,  for  a  term  ending 
December  31. 1988.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

National  states  that  it  would  receive 
the  subject  gas  for  Distribution  at 
existing  receipt  points  and  redeliver 
equivalent  volumes  at  existing  delivery 
points.  With  regard  to  Pine-Roe, 
National  states  that  the  volumes  will  be 
delivered  to  National  by  Columbia  Gas 
Transmission  Company  at  an  existing 
interconnection  of  their  facilities  known 
as  East  Fork  for  transportation  and 
delivery  to  Pine-Roe  through  an  existing 
tap  on  National's  T-9  Line  in  Clarion 
County,  Pennsylvania.  National  adds 
that  Pine-Roe  is  a  small  distributor 
serving  a  predominately  residential, 
temperature  sensitive  market  in  the 
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vicinity  of  Clarion.  Pennsylvania. 
National  explains  that  Pine-Roe  does 
not  have  sufficient  supplies  to  meet  its 
winter  season  needs  and  has  in  the  past 
made  emergency  purchases  of  gas  from 
National  in  order  to  meet  its 
requirements. 

National  further  states  that  it  will 
provide  these  services  pursuant  to  its 
existing  Rate  Schedule  T-1  which 
provides  for  a  rate  of  26.82  cents  per  Mcf 
of  gas  and  2  percent  shrinkage.  It  is 
explained  that  the  rate  and  the 
treatment  of  revenues  under  this 
proposal  would  be  subject  to  the 
outcome  of  National's  current  rate  filing 
pending  at  Docket  No.  RP86-13&-000. 

Comment  date  December  12, 1986  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corporation 

I  Docket  No.  CP87-54-O001 

Take  notice  that  on  November  5, 1986, 
Northwest  Pipeline  Corporation 
(Applicant)  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84208,  filed  in  Docket  No. 
CP87-54-000,  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  natural  gas  liquifaction  service 
for  Southwest  Gas  Corporation 
(Southwest),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
LS-1  service  agreement  dated  December 
7, 1977.  between  Applicant  and 
Southwest,  it  liquefies,  stores,  vaporizes 
and  delivers  up  to  a  storage  demand 
volume  of  12.000  dt  equivalent  of  natural 
gas  per  day  and  a  storage  volume  of 
43,400  dt  equivalent  of  natural  gas  at  its 
LNG  plant  located  near  Plymonth. 
Washington.  It  is  stated  that  Southwest, 
by  letter  agreement,  dated  October  21, 
1986.  agreed  to  cancel  the  LS-1  service 
agreement,  to  be  effective  the  later  of 
the  date  of  the  Commission  order 
granting  the  requested  abandonment  or 
the  day  after  the  date  upon  which 
Southwest  has  reduced  its  inventory  to 
zero. 

It  is  stated  that  the  agreement  to 
cancel  is  the  result  of  a  letter  agreement, 
dated  lune  12. 1986,  between  Applicant 
and  the  Public  Service  Commission  of 
Nevada  (PSCN).  whereby  PSCN  agreed 
to  and  has  withdrawn  (1)  its  appeal 
before  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia.  Case  Number  85- 
1744,  and  (2)  its  opposition  to  offer  of 
settlement  in  Docket  Nos.  RP85-13-000 
and  RP86-65-000,  approved  by 
Commission  order,  issued  October  23 
1986. 


It  is  further  stated  that  Applicant 
assumes  that  Southwest  would  continue 
to  assure  its  customers  adequate  levels 
of  natural  gas  service  and  that  there 
would  be  no  immediate  impact  on  Rate 
Schedule  LS-1  to  Applicant's  other 
customers. 

Comment  date?  December  12, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Overthnist  Pipeline  Company 

[Docket  No.  CP87-56-000) 

Take  notice  that  on  November  6, 1986, 
Overthrust  Pipeline  Company 
(Overthrust),  79  South  State  Street,  P.O. 
Box  11450.  Salt  Lake  City,  Utah  84147, 
filed  in  Docket  No.  CP87-5&-O00  an 
application  pursuant  to  section  7{c)  of 
the  Natural  Gas  Act  for  a  limited  term 
authorization  for  the  continuation  of 
interruptible  transportation  service  on 
behalf  of  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee),  for  a  period  of  two  years, 
commencing  on  December  11, 1986.  or 
until  such  time  as  the  Commission 
issues  an  order  in  Overthrust's  pending 
application  in  Docket  No.  CP83-70-000. 
Additionally,  Overthrust  requests  pre- 
granted  abandonment  authority  upon 
the  issuance  and  acceptance  of  a 
permanent  certificate  in  Docket  No. 
CP83-70-000  to  provide  long-term 
transportation  service  for  Tennessee,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Overthrust  states  that  its  request  for  a 
limited-term  certificate,  with  pre-granted 
abandonment  authority,  would  allow  it 
to  continue  to  render  service  for 
Tennessee  while  the  Commission 
continues  its  consideration  of 
Overthrust's  application  in  Docket  No 
CP83-7(>-000  and  tfie  competitive 
applications,  filed  by  various  interstate 
pipeline  companies,  to  provide 
downstream  service  for  Tennessee. 
Overihrust  explains  that  unless  the 
Commission  grants  this  limited-term 
application,  service  for  Tennessee 
would  be  terminated  on  December  11, 
1986. 

Overthrust  proposes  to  charge  its 
existing  Rate  Schedule  I  Overrun  rate 
for  interruptible  transportation  service 
provided  to  Tennessee  under  the 
limited-term  certificate  and  any 
temporary  authority.  Overthrust 
explains  that  its  Rate  Schedule  I  rate  is 
the  same  rate  that  Tennessee  currently 
pays  for  interruptible  transportation 
service  and  that  Overthrust  proposes  no 
change  to  the  character  or  amount  of 
service  presently  provided  for 
Tennessee.  It  is  further  stated  that  the 
rate  charged  to  Tennessee  is  subject  to 


the  outcome  of  Overthrust's  rate 
proceeding  in  Docket  No.  RP85-8(MXX). 
Comment  date:  December  12, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Fadflc  Gas  Transmission  Company 

[Docket  No.  CP87-66-000) 

Take  notice  that  on  November  12. 
1986,  Pacific  Gas  Transmission 
Company  (PGT),  160  Bpear  Street,  San 
Francisco,  California  94101-1570.  filed  in 
Docket  No.  CP87-66-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 

(1)  the  interruptible  transportation  of 
natural  gas  in  interstate  commerce;  and 

(2)  pregranted  abandonment 
authorization  upon  termination  of  the 
transportation  agreement,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  the  transportation 
would  be  accomplished  by  means  of  a 
delivery  to  PGT  at  Kingsgate.  British 
Columbia,  of  up  to  30,000  Mcf  of  natural 
gas  per  day  for  the  account  of  Bonus 
Energy,  Inc.  (Bonus),  and  the  redelivery 
of  such  natural  gas  to  Bonus  at  a  point 
of  interconnection  between  the  pepeline 
systems  of  PGT  and  Pacific  Gas  and 
Electric  Company  at  Malin.  Oregon. 
PGT  states  that  the  interruptible 
transportation  service  would  be 
accomplished  through  the  utlization  of 
existing  capacity  available  on  PGTs 
system.  It  is  also  stated  that  the  term  of 
the  agreement  would  be  for  a  primary 
term  of  ninety  days,  not  to  exceed  one 
year. 

PGT  further  requests  pregranted 
abandonment  authorization  to  terminate 
service  upon  termination  of  the 
transportation  agreement. 

Comment  date:  December  12, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.1O0.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


Federal  RegisterA  Vol.  51.  No.  228  /  Wednesday.  November  26.  1986  /  Notices 


42917 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  86-26666  Filed  11-25-^;  8:45  Hm| 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  QF87-60-000,  et  al.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
Indeck  Energy  Services,  Inc.,  et  al. 

November  21. 1986. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Indeck  Energy  Services,  Inc. 

I  Docket  No.  QF87-«)-000) 

On  November  3. 1986.  Indeck  Energy 
Services.  Inc.  (Applicant),  of  1111  South 
Willis  Avenue,  Wheeling,  Illinois  60090. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Otsego, 
Michigan  and  will  consist  of  one  or  two 
steam  generators  and  a  steam  turbine 
generator.  Steam  recovered  from  the 
facility  will  be  used  in  paper  production 


process.  The  maximum  electric  power 
production  capacity  of  the  facility  will 
be  60  MW.  The  primary  source  of  energy 
will  be  coal.  Installation  of  the  facility 
will  begin  April  1987. 

2.  Ogden  Haverhill  Associates 

(Docket  No.  QF87-58-000| 

On  November  3, 1986,  Ogden 
Haverhill  Associates  (Applicant),  of  140 
East  Ridgewood  Avenue,  Paramus,  New 
Jersey  07652,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Haverhill. 
Massachusetts  and  will  consist  of  two 
mass-burn  steam  generators  and  one 
steam  turbine  generator.  The  electric 
power  production  capacity  of  the  facility 
will  be  43  MW.  The  primary  source  of 
energy  will  be  municipal  solid  waste. 

3.  Solar  Turbines  Incorporated 

IDocket  No.  QF87-71-000| 

On  November  5, 1986,  Solar  Turbines 
Incorporated  (Applicant),  of  2200  Pacific 
Highway,  San  Diego.  California  92138- 
5376  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  site  of 
Caterpillar  Incorporated,  in  York, 
Pennsylvania.  The  facility  will  consist  of 
six  combustion  turbine  generators,  heat 
recovery  steam  generators  and  two 
extraction/condensing  steam  turbine 
generators.  Steam  extracted  from  the 
turbines  will  be  utilized  for  process  by 
the  Caterpillar  Incorporated  Plant.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  approximately  69 
MW.  The  primary  energy  source  for  the 
facility  will  be  natural  gas  with  «2  fuel 
oil  as  back-up.  Installation  of  the  facility 
will  begin  approximately  in  February  of 
1987. 

4.  Texaco  Producing.  Inc. 

IDocket  No.  QF87-46-000| 

On  October  28, 1986.  Texaco 
Producing,  Inc.  (Applicant),  of  P.O.  Box 
10269,  Bakersfield,  California  93389- 
0269,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  "cogeneration  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations.  No  determination  has  been 


made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Kern  County. 
California  and  will  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator.  Steam 
recovered  from  the  facility  will  be  used 
for  enhanced  oil  recovery  techniques. 
The  electric  power  production  capacity 
of  the  facility  will  be  33  MW.  The 
cogeneration  facility  is  scheduled  to 
begin  operation  on  January  1, 1989. 

5.  Wormser  Engineering.  Inc. 

(Docket  No.  QF87-72-000| 

On  November  5. 1986.  Wormser 
Engineering.  Inc.  (AppiicanI).  of  225 
Merrimac  Street.  Woburn, 
Massachusetts  01801,  submitted  fur 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commissions  regulations.  .\o 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  at  the  Alpha  Industrial 
Center  in  Alpha.  New  Jersey.  The 
facility  will  consist  of  a  fluidized-bed 
boiler  and  a  steam  turbine  generating 
unit.  The  net  electric  power  production 
capacity  of  the  facility  will  be  80  MW. 
The  primary  energy  source  will  be 
anthracite  culm. 

6.  Wormser  Engineering.  Inc. 

IDocket  No.  QF87-76-000) 

On  November  7, 1986.  Wormser 
Engineering.  Inc.  (Applicant),  of  225 
Merrimac  Street.  Woburn. 
Massachusetts  01801,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Rockaway,  New 
Jersey.  The  facility  will  consist  of  a 
fluidized-bed  boiler  and  a  steam  turbine 
generating  unit.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  80  MW.  The  primary  energy  source 
will  be  anthracite  culm. 

7.  Wormser  Engineering.  Inc. 

(Docket  No.  QF87-77-000] 

On  November  7, 1986,  Wormser 
Engineering,  Inc.  (Applicant),  of  225 
Merrimac  Street.  Woburn, 
Massachusetts  01801,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations  .N'o 
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determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  small  power  production  facility 
will  be  located  in  Roxbury.  New  Jersey. 
The  facility  will  consist  of  a  fluidized- 
bed  boiler  and  a  steam  turbine 
generating  unit.  The  net  electric  power 
production  capacity  of  the  facihty  will 
be  80  MW.  The  primary  energy  source 
will  be  anthracite  culm. 

Standard  paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  86-26670  Filed  11-25-88;  8:45  am] 

BILLING  CODE  e717-01-M 


[Docktt  Nos.  CP87-5S-000  et  al.] 

Natural  Gas  Certificate  Filings; 
Transcontinental  Gas  Pipeline  Corp.  et 
ai. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  Pipeline  Corp. 

(Docket  No.  CP87-56-000] 
November  18. 1988. 

Take  notice  that  on  November  6, 1986, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP87-58-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  Diamond  Shamrock  Offshore 
Partners  Umited  Partnership  (Diamonnd 
Shamrock),  a  producer,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Transco  proposes  to  tinnsport  up  to 
1.000  Mcf  per  day  of  natural  gas  on  an 
interruptible  basis  for  Diamond 
Shamrock  for  a  term  of  two  years  and 


year  to  year  thereafter.  It  is  stated  that 
Diamond  Shamrock  is  the  producer  of 
oil  and  gas  in  Vermilion  area  block  37. 
offshore  Louisians  (Vermilion  37).  It  is 
further  stated  that  in  recent  years,  gas 
produced  in  Vermilion  37  was  used  in 
gas  lift  operations  to  maintain  oil 
production  in  the  block.  It  is  explained 
that  in  November  1985,  oil  production 
was  shut  in  due  to  the  depletion  of  the 
remaining  gas  reserves  in  Vermilion  37. 
It  is  indicated  that  in  connection  with 
the  shut-in  operations  in  Vermilion  37, 
Diamond  Shamrock  has  a  suspension  of 
production  authorization  from  the 
Minerals  Management  Service  of  the 
U.S.  Department  of  the  Interior  which 
will  expire  November  30, 1986.  In  order 
to  avoid  a  possible  loss  of  lease  in 
Vermilion  37,  Transco  states  that 
Diamond  Shamrock  has  requested  it  to 
transport  gas  which  Diamond  Shamrock 
produces  in  Vermilion  area  block  57 
(Vermilion  57).  Such  gas.  it  is  indicated, 
would  be  used  to  resume  gas  lift 
operations  in  Vermilion  37.  and  thus,  the 
production  of  oil. 

It  is  stated  that  Columbia  Gulf 
Transmission  Company  would  also 
provide  transportation  of  such  gas, 
pursuant  to  its  Order  No.  436  blanket 
certificate.  Columbia  Gulf  would  receive 
the  gas  in  Vermilion  57  and  transport  it 
to  an  interconnection  with  Transco  at 
the  Acadia  gas  plant  in  Terrebonne 
Parish.  Louisiana.  Transco  would  then 
deliver  the  gas  by  backhaul  from  the 
Acadia  plant  to  Vermilion  37.  Transco 
notes  that  Diamond  Shamrock  has 
requested  that  it  seek  a  certificate 
approval  by  November  30. 1986,  to  avoid 
the  possibility  of  the  loss  of  its  lease. 
Transco  proposes  to  impose  certain 
"use  or  lose"  conditions  on  the 
transportation  servke  for  Diamond 
Shamrock.  It  is  stated  that  such 
conditions  are  consistent  with  the  "use 
or  lose"  provisions  being  imposed  on 
b-ansiUonal  NGPA  section  311  services 
currently  being  rendered  by  Transco. 
Transco  further  proposes  that  the 
section  7(c)  authority  requested  for  the 
subject  service  cover  any  future 
identical  service  which  Transco 
performs  for  Diamond  Shamrock  in  the 
event  a  termination  of  the  initial  service 
occurs  which  is  related  to  the  use  or  lose 
provisions. 

Comment  date:  December  2, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  El  Paso  Natural  Gas  Co.  vs.  Pacific 
Gas  and  Electric  Co.  and  Southern 
California  Gas  Co. 

[Doci<et  No  CP87-44-O0OJ 
November  19, 1986. 

Take  notice  that  on  October  24. 1986. 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso,  Texas  79978. 
filed  in  Docket  No.  CP87-44-000 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  complaint  that  Pacific  Gas 
and  Electric  Company  (PG&E)  and 
Southern  California  Gss  Company 
(SoCal)  and/or  affiliates  thereof,  are  or 
may  be  pursuing  a  course  of  conduct 
which  contravenes  El  Paso's  presently 
effective  service  agreements,  certificates 
of  public  convenience  and  necessity 
authorizing  service  pursuant  to  such 
service  agreements,  and  El  Paso's  FERC 
Gas  Tariff,  all  as  more  fully  set  forth  in 
the  complaint  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  El  Paso  avers  that  PG&E 
and  SoCal  are  engaging  or  will  be 
engaging  in  the  transportation  by 
displacement  of  Candian  volumes  of  gas 
which  utilized  the  El  Paso  pipeline 
system  without  the  proper  authorization. 
El  Paso  requests  that  the  Commission 
issues  an  order  (1)  directing  the  PG&E 
and  SoCal  to  cease  and  desist  from 
engaging  in  the  subject  transportatior 
transactions  unless  and  until  a 
ti-ansportation  agreement  with  El  Paso 
has  been  executed  providing  for  such 
service,  and.  (2)  requiring  payment  of  El 
Paso's  applicable  tariff  rate  for  any  past 
service  in  violation  of  service 
agreements,  certificates  and  tariff.  In  the 
alternative.  El  Paso  requests  that  the 
Commission  issue  an  oider  declaring 
that  the  subject  transportation 
arrangements  are  not  currenUy 
authorized  and  any  future  transportation 
of  this  nature  would  require  prior 
execution  of  an  appropriate 
transportation  service  agreement. 

Pursuant  to  Rule  213  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  PG&E  and  SoCal  are  to 
respond  within  20  days  from  the  date  of 
this  notice. 

Comment  date:  December  9, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  P  at  the  end  of 
this  notice.  I 

3.  Natural  Gas  Pipeline  Co.,  of  America 

(Docket  No.  CP87-45-O0OJ 
November  20, 1988. 

Take  notice  that  on  October  30, 1986, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
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No,  CP87-45-000  an  application 
pursuant  to  section  7[c]  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Natural:  (1)  To  transport  on  an 
interruptible  basis  natural  gas  volumes 
from  an  existing  receipt  point  in 
Wharton  County,  Texas,  to  existing 
delivery  points  in  Cameron  and 
Vermilion  Parishes.  Louisiana, 
Montgomery  County,  Texas,  and  to  a 
proposed  delivery  point  in  Cameron 
Parish,  Louisiana,  and  (2)  to  construct 
certain  minor  facilities  at  the  proposed 
delivery  point  requried  for  such 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Natural  states  that  it  has  entered  into 
a  gas  transportation  agreement  with 
Columbia  Gas  Transmission 
Corporation  (Columbia)  to  provide  on  an 
interruptible  basis  transportation  of  up 
to  a  maximum  of  150  billion  Btu 
equivalent  of  gas  per  day  for  Columbia 
for  a  primary  term  of  two  years. 

Natural  also  states  that  it  proposes  to 
charge  Columbia  a  transportation  rate 
consistent  with  its  Ra\e  Schedule  TRT-1 
maximum  rate  levels  effective  |uly  1, 
1986.  Natural  further  proposes  to  charge 
Columbia  the  currently  effective  GRI 
surcharge,  if  required. 

Natural:  proposes  to  construct  an  8- 
inch  tap  connection  and  appurtenant 
facilities  near  Chaikley  in  Cameron 
Parish,  l>ouisiana,  at  an  estimated  cost 
of  $78,000.  Initial  financing  of  these 
facilities  would  be  from  funds  on  hand. 

Natural  also  requests  authorization  to 
add  and  delete  receipt  points  as 
required  to  support  the  transportation 
service.  The  construction  of  such  receipt 
points  added  to  implement  the 
arrangement  would  be  done  under 
Natural's  blanket  construction 
authorization  in  Docket  No.  CP82-402- 
000.  it  is  stated. 

Comment  date:  December  11, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Coq;>. 

(Docket  No.  CP87-53-000| 
Novemljer  20, 1986. 

Take  notice  that  on  November  5, 1986, 
Northwest  Pipeline  Corporation 
(Applicant)  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP87-53-000,  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authorization  for  a  limited-term 
transportation  of  natural  gas  in 
interstate  commerce  for  the  account  of 
Cascade  Natural  Cas  Company 
(Cascade),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicant  proposes  to 
transport  up  to  150  billion  Btu  equivalent 
of  natural  gas  per  day.  on  an 
interruptible  basis,  for  the  account  of 
Cascade,  terminating  on  October  31, 
1989.  pursuant  to  a  gas  transportation 
agreement  dated  October  17, 1986, 
which  provides  for  transportation  under 
Rate  Schedules  T-4  and  T-5  of 
Northwest's  FERC  Gas  Tariff,  Volume 
No.  1-A. 

Applicant  states  that  Cascade  has 
procured  supplies  of  natural  gas  which  it 
would  deliver  to  Applicant's  at  various 
existing  receipt  points  on  Applicant's 
transmission  system  for  ultimate 
delivery  by  Cascade  to  various  end- 
users. 

If  is  further  stated  that  Applicant 
proposes  to  transport  Cascade's  gas 
through  its  transmission  system  and 
redeliver  thermally  equivalent  volumes, 
less  transmission  fuel,  to  Cascade  at 
certain  existing  sales  meter  stations  in 
Oregon  and  Washington 

It  is  asserted  that  Cascade  would 
subsequently  deliver  this  gas  to  certain 
specified  end-users  on  its  distribution 
system. 

Applicant  explains  that  it  would 
charge  Cascade  for  all  volumes  of  gas 
transported  and  delivered  under  the 
transportation  agreement  at  either  the 
interruptible,  incremental  on-system 
transportation  rate  or  the  interruptible. 
replacement  on-system  transportation 
rate  as  set  forth,  respectively,  in 
Applicant's  Rate  Schedules  T-4  and  T-5, 
FERC  Gas  Tariff.  Volume  No.  1-A.  The 
T-4  transportation  rate  would  apply  to 
volumes  transported  during  any  month 
which  are  incremental  to  the 
corresponding  1984  monthly  volumes  for 
the  eadusers  as  indicated  in  Exhibit  C  of 
the  application,  it  is  stated.  As  set  forth 
on  Sheets  201  and  202  of  Applicant's 
Volume  No.  1-A  Tariff,  the  currently 
effective  T-4  transportation  rate  is  20.00 
cents  per  million  Btu  equivalent,  plus  a 
GRI  charge  of  1.31  cents  per  million  Btu 
equivalent,  a  fuel  reimbursement  chai;ge 
and  the  currently  T-5  transportation 
rate  which  is  37.97  cents  per  million  Btu 
equivalent,  plus  a  1.31  cents  per  million 
Btu  equivalent  charge,  a  fuel 
reimbursement  charge,  and,  if 
applicable,  a  take-or-pay  cost 
reimbursement  fee  of  24.0  cents  per 
million  Btu  equivalent  and/or  a 
gathering  payment  credit  of  30.91  cents 
per  million  Btu  equivalent,  it  is  stated. 

Comment  date:  December  11. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


5.  Southern  Natural  Gas  Co. 

I  Docket  No.  CP87-52-000| 
November  20. 1986. 

Take  notice  that  on  November  4, 1986. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP87-52-000  an  application  pursuant  to 
section  7{c)  of  the  Natural  Gas  Act.  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  as  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  requests  limited-term 
certificates  of  public  convenience  and 
necessity  authorizing  it  to  transport  gas 
on  behalf  of  ]im  Walter  Metals,  a 
Division  of  the  Georgia  Marble 
Company,  a  wholly  owned  subsidiary  of 
Jim  Walter  Corporation  (JWM)  in 
accordance  with  the  terms  and 
conditions  of  a  transportation  agreement 
between  JWM  and  Southern  dated 
August  11. 1986.  as  amended  October  6. 
1986  (]  WM  Agreement),  and  on  behalf  of 
Masonite  Corporation  (Masonite)  in 
accordance  with  the  terms  and 
conditions  of  a  transportation  agreement 
between  Masonite  and  Southern  dated 
October  22, 1986  (Masonite  Agreement). 
Subject  to  the  receipt  of  all  necessary 
governmental  authorizations.  Southern 
has  agreed  to  transport  on  an 
interruptible  basis  up  to  1.2  billion  Btu 
equivalent  of  natural  gas  per  day 
purchased  by  JWM  from  SNG  Trading 
Inc.  and  Yankee  Resources,  Inc.  for  use 
at  its  plant  in  Mt.  Holly.  South  Carolina, 
and  up  to  1.5  billion  Btu  equivalent  of 
natural  gas  per  day  that  Masonite  has 
arranged  to  purchase  from  SNG  Trading 
Inc.  for  use  at  Masonite's  plant  in 
Marion  County.  South  Carolina. 
Southern  requests  that  the  Commission 
issue  the  limited-term  certificates  for 
terms  expiring  one  (1)  year  from  the  date 
of  the  Commission's  order  issuing  the 
requested  authorization. 

Southern  states  that  the  JWM  and 
Masonite  Agreements  provide  that  JWM 
and  Masonite  will  cause  gas  to  be 
delivered  to  Southern  for  transportation 
at  the  various  existing  points  on 
Southern's  contiguous  pipeline  systen 
specified  in  Exhibit  A  to  the  Agreement. 
Southern  asserts  that  pursuant  to  the 
JWM  and  Masonite  Agreements. 
Southern  will  redeliver  to  South 
Carolina  Pipeline  Corporation  (South 
Carolina)  for  JWM's  and  Masonite's 
respective  accounts,  at  the  Aiken  Meter 
Station.  Aiken.  South  Carolina,  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  such  amount  which  shall  be 
deemed  to  have  l>een  used  as 
compressor  fuel  and  company-use  gas 
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(including  system  unaccounted-for  gas 
losses);  less  any  and  all  shrinkage,  fuel 
or  loss  resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  JWM's  and 
Masonite's  pro-rata  share  of  any  gas 
delivered  for  their  respective  accounts 
which  is  lost  or  vented  for  any  reason. 

Southern  states  that  JWM  and 
Masonite  have  agreed  to  pay  Southern 
each  month  the  following  transportation 
rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Carolina 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Carolina  do  not  exceed  the 
daily  contract  demand  of  South 
Carolina,  the  transportation  rate  shall  be 
48.2«  per  MMBtu:  and 

Where  the  aggregate  of  the  volumes 
transported  and  redelivered  by  Southern 
on  any  day  to  South  Carolina  under  any 
and  all  transportation  agreements  with 
Southern,  when  added  to  the  volumes  of 
gas  delivered  under  Southern's  OCD 
Rate  Schedule  on  such  day  to  South 
Carolina  exceed  the  daily  contract 
demand  of  South  Carolina,  the 
transportation  rate  for  the  excess 
volumes  shall  be  77.6<  per  MMBtu. 
Southern  asserts  that  it  will  collect  from 
JWM  and  Masonite  the  GRI  surcharge  of 
1.35*  per  Mcf  on  any  such  other  GRI 
funding  unit  or  surcharge  as  hereafter 
prescribed. 

Southern  states  that  the 
transportation  arrangement  will  enable 
JWM  and  Masonite  to  diversify  their 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  In  addition. 
Southern  avers  that  it  will  obtain  take- 
or-pay  relief  on  all  volumes  transported 
pursuant  to  the  JWM  and  Masonite 
Agreements. 

Comment  date:  December  11. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Co. 

[Docket  No.  CP86-392-002J 
November  20. 1986. 

Take  notice  that  on  October  30, 1986. 
Southern  Natural  Gas  Company 
(Southern),  P.  O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP86-392-002  a  petition  to  amend  the 
orders  granting  the  limited-term 
certificate  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  in  Docket  Nos.  CP86- 
392-000  and  CP85-392-001.  so  as  to 
authorize  an  increase  of  gas  quantities 
being  transported  for  The  Southeast 
Alabama  Gas  District  (Southeast 
Alabama),  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 


with  the  Commission  and  open  to  public 
inspection. 

Southern  requests  that  the 
Commission  amend  the  certificate 
authorization  to  authorize  Southern  to 
transport  up  to  37  billion  Btu  equivalent 
of  natural  gas  per  day  for  Southeast 
Alabama,  in  accordance  with  the  terms 
and  conditions  of  the  March  7, 1986, 
transportation  agreement  as  amended 
by  an  August  1, 1986,  letter  agreement. 

It  is  stated  tfiat  by  orders  issuing 
certificate  authorizations  in  Docket  Nos. 
CP86-392-000  and  CP86-392-001  on  June 
13, 1986,  and  September  11, 1986. 
respectively,  for  a  limited  term  expiring 
on  June  13, 1987,  the  Commission 
authorized  Southern  to  transport  up  to  7 
billion  Btu  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis  on  behalf 
of  Southeast  Alabama  under  the  terms 
and  conditions  set  forth  in  the 
transportation  agreement  dated  March 
7, 1986.  It  is  further  stated  that 
Southern's  certificate  authorizes 
Southern  to  receive  gas  for 
transportation  at  various  existing  points 
of  delivery  on  Southern's  contiguous 
pipeline  system  specified  in  Exhibit  A  to 
the  agreement  and  to  redeliver  the  gas 
to  Southeast  i^abama  at  the  Southeast 
Alabama  Gas  District  Meter  Station  in 
Elmore  County,  Alabama,  and  at  the 
Highway  169  Gate  Meter  Station  in  Les 
County,  Alabama.  Southern  advises  that 
Southeast  Alabama  purchases  the 
transported  gas  from  SNR  Trading  Inc.. 
and  uses  it  to  supply  certain  of 
Southeast  Alabama's  industrial 
customers  who  have  the  installed 
capacity  to  utilize  fuel  oil. 

Southern  states  that  Southeast 
Alabama  has  i^iformed  Southern  that 
other  industrial  end-use  customers 
which  it  supplies  have  switched,  or  have 
indicated  that  they  will  switch,  to  fuel 
oil  for  substantially  all  of  their  energy 
requirements.  Southern  explains  that 
Southeast  Alabama  has  arranged  to 
obtain  additional  sources  of  supply  of 
natural  gas  in  order  to  be  able  to  offer 
natural  gas  to  these  customers  at  a  price 
that  is  competitive  with  fuel  oil  and  to 
meet  the  requirements  of  its  other 
customers.  It  is  further  explained  that,  in 
order  to  provide  for  transportation  of 
these  additional  volumes.  Southern  and 
Southeast  Alabama  have  entered  into 
the  August  1, 1986.  amendment  to  the 
transportation  agreement  to  provide  for 
the  transportation  of  up  to  37  billion  Btu 
equivalent  of  gas  per  day.  Southern 
states  that  in  all  other  respects  the 
transportation  service  will  remain  the 
same. 

Comment  date:  December  11, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


7.  Tennessee  Gas  Pipeline  Co.,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP87-47-000J 
November  20, 1986. 

Take  notice  that  on  October  31, 1986. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  [Applicant). 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP87-47-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize 
an  interruptible  transportation  service 
for  Kerr-McGee  Corporation  (Kerr- 
McGee),  acting  on  its  own  behalf  and  on 
behalf  of  Kerr-McGee  Federal  Limited 
Partnership  1-1981  and  Samedan  Oil 
Corporation  (Samedan),  acting  on  its 
own  behalf  and  on  behalf  of  New 
England  Energy  Incorporated, 
collectively  referred  to  herein  as 
Producers,  pursuant  to  the  terms  of  a  gas 
transportation  agreement  between 
Applicant  and  Kerr-McGee  dated 
October  30, 1986,  and  between 
Applicant  and  Samedan  dated  October 
30, 1986,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  gas  to  be 
transported  by  Applicant  is  produced  by 
Kerr-McGee  and  Samedan  from  reserves 
located  in  High  Island  Blocks  21.  22.  and 
34.  offshore  Texas.  Applicant  states  that 
pursuant  to  the  terms  and  conditions  of 
gas  transportation  agreements  with  each 
of  the  Producers  if  would  receive  up  to 
120,000  dt  equivalent  of  natural  gas  per 
day  for  the  account  of  each  producer  at 
the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
the  Producers  on  the  High  Island  Block 
22  platform,  offshore  Texas.  Applicant 
would  then  transport  and  deliver 
thermally  equivalent  quantities  of  gas 
(less  quantities  retained  for  Applicant's 
fuel  and  uses  and  gas  lost  and 
unaccounted  for  and  the  plant  thermal 
reduction  due  to  processing),  it  is  stated, 
for  the  account  of  each  Producer  at  the 
following  points  of  delivery: 

(1)  To  Texas  Eastern  Transmission 
Company  at  Applicant's  Meter  No.  2- 
0375  located  in  Allen  Parish.  Louisiana 

(2)  To  Texas  Gas  Transmission 
Company  at  Applicant's  Meter  No.  2- 
8002  located  in  Acadia  Parish, 
Louisiana. 

(3)  To  Columbia  Gulf  Transmission 
Company  at  Applicant's  Meter  No.  1- 
1034  in  Acadia  Parish.  Louisiana. 

(4)  To  ANR  Pipeline  Company  at  a 
point  on  Applicant's  system  near 
MP831-l-f  8.31  in  USalle  Parish. 
Louisiana. 
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(5)  To  Natural  Gas  Pipeline  Ck}mpany 
of  America  at  Applicant's  Meter  No.  1- 
1717  in  Cameron  Parish,  Louisiana. 

(6)  To  Transcontinental  Gas  Pipeline 
Corporation  (Transco)  at  Applicant's 
Meter  No.  2-0373  located  in  Allen 
Parish,  Louisiana. 

(7)  To  Transco  at  Applicant's  Meter 
No.  2-0291  in  Jasper  County,  Mississippi. 

(8)  To  United  Gas  Pipe  Line 
Corporation  (United)  at  Applicant's 
Meter  No.  2-0391  in  Jefferson  Davis 
Parish,  Louisiana. 

(9)  To  United  at  Applicant's  Meter  No. 
2-0533  in  Ouachita  Parish.  Louisiana. 

Applicant  states  that  the  interstate 
pipelines  to  whom  the  gas  is  delivered 
for  the  account  of  Producers  would 
transport  the  gas  for  Producers  under 
Order  No.  436  transportation 
arrangements.  The  gas  would  then  be 
sold  to  spot  markets  off  the  Order  No. 
436  pipelines,  it  is  stated. 

Applicant  proposes  to  charge  for  this 
transportation  service  an  offshore 
laterals  chai;ge  of  10.6  cents  per  dt 
equivalent  of  gas  transported  from  the 
point  of  receipt  in  High  Island  Block  22 
to  the  central  gathering  platform  in 
Sabine  Pass  Block  18  (Sabine  Pass  18), 
offshore  Louisiana.  For  transportation  of 
the  gas  from  Sabine  Pass  18  to  the 
applicable  point  of  delivery.  Applicant 
proposes  to  collect  a  quantity  charge 
equal  to  the  applicable  cost-based  rate 
multiplied  by  the  total  quantity  of  gas 
delivered  by  Applicant  for  the  account 
of  Producers  at  each  delivery  point. 
Applicant  would  also  retain  from  the 
quantities  received  for  transportation  a 
quantity  of  gas  necessary  to  meet  its 
system  fuel  and  use  requriements. 

Applicant  states  that  it  would  also 
transport  the  liquid  and  liquefiable 
hydrocarbons  associated  with  the 
natural  gas  tendered  for  transportation. 

Comment  date:  December  11, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP87-S1-O00J 
November  20, 1986. 

Take  notice  that  on  November  3, 1986, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521.  Houston.  Texas  77252,  filed  in 
Docket  No.  CP87-51-000  an  application 
pursuant  to  section  7(b]  of  the  Natural 
Gas  Act  for  authorization  to  abandon  a 
portion  of  the  sales  service  it  provides 
the  City  of  Batesville,  Indiana 
(Batesville)  under  Texas  Eastern's  Rate 
Schedule  SGS,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  requests  authorization 
to  reduce  its  sales  obligations  to 


Batesville  to  a  maximum  daily  quantity 
(MDQ)  of  4.449  dekatherms  (dt) 
equivalent  of  natural  gas  and  an  Aimual 
Contract  Quantity  (ACQ)  of  1,623,885  dt 
of  natural  gas,  which  quantities  reflect  a 
reduction  of  360  dt  and  131,400  dt  of 
natural  gas  in  the  MDQ  and  ACQ, 
respectively,  currently  provided  under 
the  existing  SGS  service  agreement 
dated  February  19, 1986,  between  Texas 
Eastern  and  Batesville.  Texas  Eastern 
states  that  such  reductions  in  the  MDQ 
and  ACQ  are  equivalent  to  and 
represent  the  incremental  volumes 
which  Texas  Eastern  was  authorized  to 
sell  to  Batesville  under  Rate  Schedule 
SGS  by  the  Commission's  order  issued 
on  August  15, 1985,  in  Docket  No.  CP84- 
429-000.  et  al. 

Texas  Eastern  states  that  it  is  filing 
the  application  for  partial  abandonment 
in  acquiescence  to  Batesville's 
expressed  desire  to  give  up  the 
incremental  sales  quantities  approved  in 
Docket  No.  CP84-429-O00,  et  al. 

Further.  Texas  Eastern  states  that  it 
does  not  propose  to  abandon  any 
facilities  in  connection  with  its  proposed 
partial  abandonment  of  service  to 
Batesville.  All  facilities  currently 
utilized  to  render  service  to  Batesville 
would  remain  in  place  to  make 
deliveries  at  the  reduced  levels. 

Comment  date:  December  11, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP87-5S-000) 

November  20, 1986. 

Take  notice  that  on  November  5, 1986, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP87-55-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  to  abandon  certain  sales 
service  under  the  blanket  authorization 
issued  in  Docket  No.  CP82-43O-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  requests  authority  to  abandon 
certain  industrial  sales  services  as 
follows: 


Cuftonwr 


Customer 

Contract 

wpntton 

date 

01/01/87 

St.  Charlos  Gram  Elevalof | 

WesNaco  Corp 

8HP  PamHaum „ 

01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 
01/01/87 

PwKtoCo 

01/01/87 

\jafcm  and  Jack  r^iMiii . 


Conkad 


01/01/87 


United  states  that  the  sales  contracts 
have  expired  or  will  expire  in  the  near 
future  and  that  the  prc^osed 
abandonments  have  been  agreed  to  by 
the  affected  industrial  customers.  United 
further  states  that  its  facilities  will 
remain  in  place  in  anticipation  of  futive 
service. 

Comment  date:  January  5. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  ot 
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the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  86-26615  Filed  11-25-^;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  refunding 
to  adversely  affected  parties  $76,330.45 
obtained  as  a  result  of  consent  orders 
which  the  DOE  entered  into  with  the 
following  firms: 

O'Connell  Oil  Company  of  Pittsfield. 

Massachusetts. 
Key  Oil  Company  of  Franklin,  Kentucky. 

The  funds  are  being  held  in  escrow 
following  the  settlement  of  enforcement  " 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  either  the 
O'Connell  or  the  Key  consent  order  fund 
must  be  filed  in  duplicate  within  90  days 
of  publication  of  this  notice  the  the 
Federal  Register.  Applications  should 
refer  fo  the  appropriate  case  number, 
HEF-0141  for  O'Connell,  and  HEF-0106 
for  Key.  Address  applications  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 


205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  explains  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  adversely  affected 
parties  the  $78,330.45,  plus  accrued 
interest,  that  the  DOE  obtained  under 
the  terms  of  consent  orders  entered  into 
with  O'Connell  Oil  Company  and  Key 
Oil  Company.  O'Connell  and  Key 
provided  these  funds  to  settle  all  claims 
and  disputes  with  the  DOE  regarding  the 
manner  in  which  each  applied  the 
federal  price  regulations  to  its  sales  of 
motor  gasoline  and  diesel  fuel, 
respectively.  The  O'Connell  consent 
order  covered  the  firm's  motor  gasoline 
sales  between  April  1, 1979,  and  April 
30, 1980;  the  Key. consent  order  covered 
the  firm's  diesel  fuel  sales  between 
November  1, 1973,  and  March  31, 1974. 
Firms  or  individuals  that  purchased 
motor  gasoline  from  O'Connell  or  diesel 
fuel  from  Key  during  these  time  periods 
may  be  eligible  to  receive  a  portion  of 
the  consent  order  funds 

The  DOE  solicited  comments 
concerning  distribution  of  the  consent 
order  funds  in  two  Proposed  Decision 
and  Orders,  one  for  the  O'Connell  case 
issued  on  December  13, 1985,  and  one 
for  the  Key  case  issued  on  March  11, 
1986.  50  FR  51919  (December  20, 1985); 
51  FR  9262  (March  18, 1986).  Following 
this,  the  DOE  determined  the  final 
refund  application  procedures.  As  the 
Decision  explains,  the  DOE  audit  of  Key 
identified  eight  first  purchasers  who 
may  be  eligible  for  a  refund.  To  receive 
a  refund,  these  firms  must  submit  either 
a  schedule  of  their  monthly  purchases 
for  Key,  or  a  statement  verifying  that 
they  purchased  diesel  fuel  from  Key  and 
are  willing  to  rely  on  the  data  in  the 
audit  files  to  document  their  claim.  The 
Decision  also  describes  the  process  by 
which  purchasers  not  identified  in  the 
DOE  audits  may  apply  for  refunds. 
These  unidentified  purchasers  must 
submit  monthly  schedules  of  their  diesel 
fuel  purchases  from  Key  or  their  motor 
gasoline  purchases  from  O'Connell,  and 
proof  that  they  were  injured  by  the 
consent  order  firm's  alleged  pricing 
violations.  The  Decision  also  specifies 
that  retailers  of  O'Connell  motor 
gasoline  that  claim  refunds  in  excess  of 
the  $5,000  small  claims  threshold  will  be 
subject  to  different  requirements  for 
proving  injury  than  those  required  of 
other  large  reseller  and  retailer 
applicants  in  the  O'Connell  and  Key 
proceedings.  Applicants  claiming  $5,000 
or  less  need  only  document  their 
purchase  volumes. 

The  specific  information  required  in 
an  Application  for  Refund  is  set  forth  in 
the  Decision  and  Order.  Applications 
will  be  reviewed  provided  they  are  filed 


within  90  days  of  the  publication  of  this 
Decision  and  Order  in  the  Federal 
Register. 

Dated:  November  14, 1986.  ^ 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 

Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms:  O'Connell  Oil 

Company,  Key  Oil  Company, 
Date  of  Filing:  October  13, 1983, 
Case  Numbers:  HEF-0141,  HEF-0106. 
Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13, 1983,  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  consent 
orders  entered  into  with  O'Connell  Oil 
Company  (O'Connell),  and  Key  Oil 
Company  (Key).  This  Decision  and 
Order  contains  the  procedures  which 
the  OHA  has  formulated  to  distribute 
the  funds  received  pursuant  to  these 
consent  orders. 

/.  Background 

Both  O'Connell  and  Key  are  "reseller- 
retailers"  of  "refined  petroleum 
products"  as  those  terms  were  deflned 
in  10  CFR  212.31.  O'Connell  is  located  in 
Pittsfield,  Massachusetts,  ayd  Key  is 
located  in  Franklin,  Kentucky.  ERA 
audits  of  the  consent  order  firms 
revealed  possible  violations  of  the 
Mandatory  Petroleum  Price  Regulations, 
10  CFR  Part  212,  Subpart  F.  The  audit  of 
O'Connell  indicated  that  during  the 
period  April  1, 1979  through  April  30, 
1980,  O'Connell  committed  possible 
pricing  violations  amounting  to  $9,361.13 
with  respect  to  its  sales  of  motor 
gasoline.  Similariy.  ERA's  audit  of  Key's 
records,  which  resulted  in  a  Proposed 
Remedial  Order  (PRO)  issued  on  March 
20. 1981,  alleged  that  Key  committed 
certain  pricing  violations  with  respect  to 
its  sales  of  diesel  fuel  during  the  period 
November  1, 1973  through  March  31, 
1974. 

Subsequently.  O'Connell  and  Key 
entered  into  separate  consent  orders 
with  the  DOE  in  order  to  settle  their 
disputes  with  the  DOE  concerning  their 
sales  of  motor  gasoline  and  diesel  fuel. 
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respectively.  Each  consent  order  refers 
to  ERA'S  allegations  of  overcharges,  but 
notes  that  there  was  no  finding  that 
violations  occurred.  The  consent  orders 
also  state  that  the  Hrms  do  not  admit 
that  they  violated  the  regulations.  On 
September  4, 1981.  pursuant  to  the  terms 
of  the  O'Connell  consent  order. 
O'Connell  deposited  $9,361.13  into  an 
interest-bearing  escrow  account  for 
ultimate  distribution  by  the  DOE.* 
Similarly,  on  September  21. 1983,  Key 
completed  the  payments  required  of  its 
settlement.  The  consent  order  required 
Key  to  remit  $58,730;  however,  including 
installment  interest.  Key's  total  deposit 
amounted  to  $66,969.32.  which  we  will 
consider  to  be  the  principal  amount.* 

//.  Jurisdiction  and  Authority  To 
Fashion  Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds 
received  as  the  result  of  a  consent  order 
are  set  forth  in  10  CFR  Part  205,  Subpart 
V.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement. 
9  DOE  \  82.508  (1981)  [Coline],  and 
Office  of  Enforcement.  8  DOE  \  82,597 
(1981)(V/cAers). 

The  OHA  issued  a  Proposed  Decision 
and  Order  (PD&O)  in  the  O'Connell 
proceeding  on  December  13, 1985,  50  FR 
51919  (December  20, 1985),  and  in  the 
Key  proceeding  on  March  11, 1986,  51  FR 
9262  (March  18. 1986).  In  order  to  give 
notice  to  all  potentially  affected  parties, 
copies  of  the  Proposed  Decisions  were 
published  in  the  Federal  Register  and 
comments  regarding  the  proposed 
refund  procedures  were  solicited.  In 
addition,  copies  of  the  PD&Os  were 
mailed  to  purchases  who  were  identified 
in  the  separate  audit  files  and  for  whom 
addresses  were  available.  Copies  were 
also  sent  to  various  petroleum 
marketers'  associations.  While  none  of 
the  consent  order  firms'  customers 
submitted  comments  on  the  proposed 
procedures,  comments  were  filed  in  the 
Key  proceeding  on  behalf  of  the  States 
of  Arkansas.  Delaware.  Iowa,  Louisiana. 
North  Dakota,  Rhode  Island  and  West 
Virginia.  These  comments  concern  the 


'  As  of  October  31.  1986.  the  O'Connell  escrow 
account  contained  $17,130.02.  repr«!senling  S9.,'»61.13 
in  principal,  and  $7,768.89  in  accrued  interest. 
O'Connell  had  previously  deposited  funds  into  an 
escrow  account  pursuant  lo  an  earlier  consent  order 
rcgardinfi  sales  of  motor  gasoline  during  the  period 
November  1. 1973  through  Man.h  31.  1974.  Those 
sales  and  that  escrow  account  an;  not  invoked  in 
this  Decision. 

'  As  of  October  31.  1986.  the  Key  escrow  acco\int 
contained  S96.234  63.  representing  Sfi6,9(>B.32  in 
principal  and  $29,265  31  in  Interest 


distribution  of  any  funds  remaining  after 
refunds  have  been  made  to  injured 
parties.  The  purpose  of  this  Decision  is 
to  establish  procedures  for  filing  and 
processing  claims  in  the  first  stage  of  the 
O'Connell  and  Key  refund  proceedings. 
In  determining  the  manner  of  indirect 
restitution,  we  will  act  in  accordance 
with  the  provisions  of  the  recently 
enacted  Petroleum  Overcharges 
Distribution  and  Restitution  Act  of  1986. 
See  H.R.  5300,  Title  III,  99th  Cong..  2d 
Sess..  Cong.  Rec.  H11319-21  (daily  ed. 
October  17. 1986).  Since  no  comments 
were  received  concerning  first-stage 
procedures,  we  will  employ  the 
procedures  suggested  in  the  PD&Os. 
However,  in  both  cases  we  will  modify 
our  calculation  of  the  proposed 
volumetric  factor. 

We  will  provide  refunds  to 
identifiable  purchasers  of  O'Connell 
motor  gasoline  who  may  have  been 
injured  by  O'Connell's  pricing  practices 
between  April  1. 1979  and  April  30, 1980, 
and  to  Key  customers  who  may  have 
suffered  injury  as  a  result  of  Key's 
pricing  practices  in  its  sales  of  diesel 
fuel  during  the  period  November  1. 1973 
through  March  31, 1974.  Purchasers  must 
file  applications  documenting  their 
purchases  in  order  to  be  eligible  for  a 
portion  of  the  consent  order  funds. 

///.  Distribution  of  Refunds 

As  we  proposed  in  the  Key  PD&O,  we 
will  rely  in  part  on  the  information  in  the 
Key  audit  file  to  aid  us  in  determining 
the  identity  of  certain  allegedly 
overcharged  parties  and  the  amount  of 
alleged  overcharges  each  party  su'tfered. 
See.  e.g.,  Daico  Petroleum,  Inc.,  14  DOE 
I  85,248  (1986).  The  rationale  for  this 
plan  was  fully  explained  in  the  Key 
PD&O.  51  FR  9262  at  9263.  In  addition  to 
identifying  certain  customers  and 
alleging  overcharges  to  these  parties,  the 
Key  audit  alleged  overcharges  to  other, 
unidentified  customers.  However,  since 
it  was  impossible  for  ERA  to  assign 
overcharges  to  unidentified  customers, 
we  proposed  using  the  volumetric 
allocation  methodology  to  determine  the 
proper  refund  amounts  for  these 
customers.  In  the  case  of  O'Connell 
where  no  first  purchasers  were 
identified,  we  also  proposed  the  use  of  a 
volumetric  approach  to  distribute  the 
funds  in  escrow.  See,  e.g..  Propane  Gas 
and  Appliance  Company.  14  DOE 
f  85.244  (1986).  Since  there  were  no 
objections  to  our  proposals  for 
distributing  the  refund  monies  by  these 
methods,  we  will  adopt  them  for  use  in 
the  present  proceeding. 

The  eight  first  purchasers  of  Key 
diesel  fuel  identified  in  ERA's  audit  and 
the  portion  of  the  consent  order  fund 


which  was  allotted  to  each  by  ERA  are 
listed  in  the  Appendix.  We  will  allot  the 
remaining.  $59,268  of  the  Key  consent 
order  fund  to  customers  who  are  as  yet 
unidentified.  The  entire  O'Connell 
consent  order  fund  will  be  allotted  to  as 
yet  unidentified  claimants.  The 
procedures  for  distribution  of  funds  to 
unidentified  purchasers  [i.e..  using  the 
volumetric  method)  follows  in  Section 
IV.  below. 

IV.  Demonstration  of  Injury 

Identification  of  first  purchasers  is 
only  the  first  step  in  the  distribution 
process.  We  must  also  determine 
whether  the  first  purchasers  were 
injured  or  were  able  to  pass  through  the 
alleged  overcharges.  Besides 
considering  the  information  which  the 
audit  files  provide,  we  will  adopt  two 
rebuttable  presumptions  as  well  as  two 
findings,  regarding  injury.  First,  we  will 
presume  that  purchasers  of  O'Connell 
motor  gasoline  or  Key  diesel  fuel  that 
are  claiming  small  refunds  ($5,000  or 
less)  were  injured  by  the  alleged 
overcharges.'  In  the  absence  of 
compelling  material,  we  will  also  adopt 
a  presumption  that  spot  purchasers  of 
products  from  either  firm  were  not 
injured.  In  addition,  we  make  a  finding 
that  end  users  or  ultimate  consumers  of 
O'Connell  motor  gasoline  and  Key 
diesel  fuel  whose  business  operations 
are  unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges. 
As  proposed,  end  users,  along  with 
applicants  filing  claims  at  or  below  the 
$5,000  threshold,  need  only  document 
their  purchases  to  establish  injury.*  Nor 
will  we  require  a  detailed  demonstration 
of  injury  from  regulated  utilities  or 
agricultural  cooperatives  that  purchased 
O'Connell  motor  gasoline  or  Key  diesel 
fuel  and  passed  the  alleged  overcharges 
associated  with  those  products  through 
to  their  end  user  customers  or  members. 
However,  we  will  require  such 
applicants  to  certify  that  theywill  pass 
any  refund  received  through  to  their 
customers/members,  to  provide  us  with 
a  full  explanation  of  how  they  plan  to 

I* 

'  All  of  the  customers  identified  in  the  Kev  audit 
were  assigned  refund  amounts  below  the  SS.OOO 
small  claims  threshold,  and  will  therefore  not  be 
required  to  provide  a  detailed  demonstration  ol 
injury. 

'  We  recognize  that  individuals  who  purchased 
Key  diesel  fuel  or  motorists  which  purchase  motor 
gasoline  from  O'Connell's  company-operated, 
senice  stations  may  have  difficulty  documenlin; 
their  purchases,  especially  those  made  so  long  ago. 
Therefore,  if  these  purchasers  no  longer  ha\e 
purchase  documentation,  they  may  submit 
estimates  of  purchases  accompanied  b>  a  detailed 
explanation  of  how  these  estimated  purchases 
volumes  were  derived  This  information  might 
include  the  type  and  number  of  vehicles  owned,  thi- 
appnivimate  number  of  miles  driven,  eti 
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accomplish  this  restitutioa,  and  to  notify 
the  appropriate  regulatory  body  or 
membership  group  of  their  receipt  of  any 
refund  money.  Prior  OHA  decisions 
provide  detailed  explaoations  of  the 
bases  of  these  presumptions  and 
findings.  E.g..  Peterson  Petroleum,  Inc.. 
13  DOE  ?  a5.191  at  88.506-10  (1985).  The 
rationale  for  their  use  was  also  fully 
explained  in  the  OConnell  and  Key 
PD&Os.  50  FR  51919  at  51920-922 
(December  20. 1985);  51  FR  9262  at  9263- 
264  (March  18, 1986).  These 
presumptions  and  findings  will  permit 
claimants  to  apply  for  refunds  without 
incurring  prohibitively  high  expenses. 

Unlike  threshold  claimants,  e  reseller 
or  retailer  which  claims  a  refund  in 
excess  of  $5,000  will  be  required  to 
provide  detailed  documentation  of  its 
injury.  While  there  are  a  variety  of 
methods  for  making  such  a  showing,  we 
proposed  that  such  a  claimant  be 
required  to  demonstrate  (!)  that  it 
maintained  a  "bank"  of  unrecouped 
increased  product  costs  throughout  the 
regulatory  period,  and  (ii)  that  market 
conditions  would  not  permit  it  to  pass 
on  the  increased  costs  to  its  customers 
in  the  form  of  higher  selling  prices.' 
Since  there  were  no  objections  to  the 
proposed  demonstration  of  injury,  we 
will  adopt  these  requirements  for 
resellers  and  retailers  of  Key  diesel  fuel 
and  resellers  of  OConnell  motor 
gasoline.  As  proposed,  retailers  of 
0"Connell  motor  gasoline  will  be  subject 
to  a  different  requirement  for  proving 
mjury  than  that  adopted  above.* 
Retailers  of  O'Connell  gasoline  will  not 
be  required  to  submit  cost  bank  data  for 
the  period  following  the  discontinuation 
of  the  banking  regulations  for  motor 
gasoline  retailers,  i.e.,  after  July  16. 1979; 
however,  in  order  to  qualify  for  a  refund 
m  excess  of  $5,000.  they  will  be  required 
to  show  that  they  maintained  prices  for 
motor  gasoline  at  the  same  level  as  if 
overcharges  had  not  occurred.  To  do  so, 
a  retailer  may  compare  the  prices  it  paid 


for  OConnell  motor  gasoline  with  the 
prices  paid  for  motor  gasoline  by  its 
competitors  to  show  that  market  forces 
prevented  it  from  recovering  cost 
increases  in  the  prices  charged  its  own 
customers.  See  Pacer  Oil  Company  of 
Florida.  Inc.,  13  DOE  %  85,291  (1985).' 

V.  Calculation  of  Refund  Amount 

As  previously  stated,  we  will  use  the 
volumetric  approach  to  distribute  refund 
monies  to  the  unidentified  purchasers  of 
Key  diesel  fuel  and  OConnell  motor 
gasoline.  In  the  case  of  Key  customers, 
we  will  use  a  straight  volumetric 
approach.  However,  in  the  O'Connell 
proceeding  we  will  modify  the  usual 
volumetric  approach  to  fit  the  unique 
characteristics  of  that  case. 

Using  a  volumetric  factor,  a  successful 
claimant's  refund  is  determined  by 
multiplying  a  factor,  know  as  the 
volumetric  refund  amount,  by  the 
number  of  gallons  of  product  purchased 
by  the  claimant  For  claimants  that 
purchased  diesel  fuel  from  Key  during 
the  period  November  1. 1973  through 
March  31, 1974,  but  that  were  not 
identified  by  the  ERA.  the  volumetric 
factor  is  $0.01413  per  gallon.* 

With  regard  to  O'Connell.  although 
the  DOE'S  audit  does  not  identify 
specific  parties  which  may  have  been 
injured  by  the  alleged  overcharges,  audit 
information  does  exist  concerning  the 
amount  of  consent  order  funds  due 
O'Connell's  wholesale  and  retail  classes 
of  customer.  These  records  show  that 
O'Connell  sold  fewer  gallons  at 
wholesale  than  retail,  but  that  the 
wholesale  transactions  bore  a  greater 
proportion  of  the  total  amount  of  the 
alleged  overcharges.  As  a  result,  in  the 
audit  file  the  ERA  assigned  a  greater 
share  of  the  settlement  funds  to 
wholesale  purchasers.  As  previously 


■  This  injury  requirement  renecis  the  nature  of  the 
P<'lroleum  price  regulations  in  effect  beginning  on 
N.>vpmt«.r  1,  1973.  and  ending  on  June  30, 1976  for 
reseller  r.-lHilers  of  diesel  fuel  (Ihdl  products 
decontrol  date),  and  on  |uly  16.  1979  and  May  1, 
19«0  for  motor  gasoline  retailers  and  resellers 
respectively.  Under  the  onginal  rules,  a  reseller  or 
retdiler  of  these  refined  petroleum  products  was 
required  to  calculate  its  maximum  lawful  selling 
price  IM1.SPI  by  summing  its  selling  price  on  May 
15. 1973.  with  increased  product  costs  incurred  since 
llidi  nme  A  firm  which  was  unable  to  charge  its 
MUSP  in  a  particular  month  could  "bank"  any 
unrecovered  increased  product  costs,  so  that  those 
costs  could  be  recouped  in  a  later  month,  if  possible 
S.  p  10  U-R  212.93:  FR  29546  (1980). 

•  This  was  proposed  because,  effective  July  la 
1979.  a  motor  gasoline  retailer  was  required  to 
calculate  its  MLSP  under  a  fixed-margin  approach 
Unrecouped  increased  product  costs  cou4d  no  longer 
oe  banked  for  later  recovery  10  CFR  ii""  93-  4S  fU 
29546(1980).  •     .«rn 


'  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  do  not  attempt  to  establish 
thai  they  did  not  pas$  through  the  price  increases 
will  be  eligible  for  a  refund  of  up  to  the  $5,000 
threshold,  without  being  required  to  submit  further 
evidence  of  injury.  Firms  potentially  eligible  for 
greater  refunds  may  choose  to  limit'  their  claims  to 
$5,000  Spe  Vickers,  3  DOE  at  85,396.  See  oho  Office 
of  Enforcement.  10  DOE  I  85.029  at  88.122  (1982) 
(Ada). 

"  The  Key  volumetric  has  been  slightlv  modified 
The  portion  of  the  Key  settlement  fund  that  was 
assigned  to  identified  purchasers  by  ERA  should  not 
be  included  in  the  calculation.  .Nor  should  the 
computation  of  the  Key  volumetric  factor  have 
included  volumes  purchased  by  identified 
claimants.  See  Beacon  Oil  Company.  14  DOE 
H  85.509  (1986)  (recalculalion  produced  increased 
volumetric  factor).  Since  the  information  available 
from  ERA  s  audit  did  not  provide  sufficient 
information  with  which  to  determine  a  volumetric 
factor  based  solely  on  Key's  sales  to  unidentified 
customers,  the  volumetric  factor  was  recalculated 
by  dividing  the  total  settlement  amount,  $66  969  bv 
the  total  4.739,801  gallons  of  diesel  fuel  sold  by  Key 
to  all  purchasers  during  the  consent  order  period. 


Stated,  we  will  rely  on  this  information 
to  aid  in  the  distribution  of  refunds,  and 
we  will  therefore  adopt  the  proposal  to 
establish  separate  volumetric  factors  for 
O'Connell's  wholesale  and  retail 
coustomers.  We  wfll  also  presume  that 
within  these  two  categories  of  customer, 
the  alleged  overcharges  were  distributed 
equally  among  all  of  the  gallons  of 
product  sold. 

O'Connell's  wholesale  and  retail 
customers  will  be  eligible  to  receive  a 
refund  equal  to  the  number  of  gallons  of 
motor  gasoline  purchased  from 
O'Connell.  multiplied  by  the  appropriate 
volumetric  factor.  According  to  the 
consent  order.  $7,407.49  of  the 
settlement  funds  should  go  to  resellers 
and  $1,953.64  to  commercial  end  users 
and  customers  of  company-owrned 
service  stations.'  Based  upon 
O'Connell's  actual  volume  of  gasoline 
sales  to  these  customers,  the  volumetric 
factor  for  customers  of  company-owned 
service  stations  and  commercial  end 
users  is  $0.000402  per  gallon,  and  the 
volumetric  factor  for  wholesale  dealer 
customers  is  $0.00437  per  gallon. •«» 
Successful  applicants  in  both  cases  will 
receive  a  proportionate  share  of  the 
accrued  interest." 

As  in  previous  caaes.  only  claims  for 
at  least  $15  will  be  processed.  In  prior 
refund  cases  we  have  found  that  the 
cost  of  processing  claims  for  smaller 
amounts  outweighs  the  benefits  of 


*  Since  the  service  stations  were  owned  by 
O  Connell.  they  are  ineligMe  to  claim  the  refunds 
allocated  to  them  by  ERA  themselves,  since  such  a 
refund  would  amount  to  returning  consent  order 
funds  to  OConnell.  However,  customers  which 
purchased  motor  gasoline  from  any  of  the  following 
company-owned  stations  4uring  the  consent  ordr 
period  may  file  claims  for  those  purchases.  The 
stations  are:  East  Street  Amoco.  Southslreel  Amoco. 
Hinsdale  Amoco,  and  Yellow  Cab  Service  Station, 
all  located  in  the  Pittsfield,  Massachusetts  area. 

'0  The  volumetric  faclore  have  been  revised  from 
those  estimated  in  the  PDaO  to  reflect  OConnells 
actual  total  sales  volume  during  the  consent  order 
period,  as  supplied  by  the  firm  since  the  issuance  of 
the  PDaO.  See  Memorandum  of  telephone 
conversation  between  Mr.  Solbin.  O'Connell's 
Treasurer,  and  Sharon  Dennis.  OHA  Staff  Analyst. 
Using  information  available  in  the  audit  file  we 
determined  that  commercial  end  users  and 
company-owned  service  stations  purchased  74,16 
percent  of  OConnells  total  sales  during  the  priod 
or  4.865.225  gallons.  We  then  divided  this  amount 
into  the  portion  of  consent  order  funds  assigned 
retail  purchasers  by  the  ERA  ($1,953.64)  to  obtain 
the  volumetric  factor  of  $0.000402  per  gallon. 
Similarly,  we  divided  the  fends  assigned 
O'Connell's  wholesale  dealer  customers  ($7,407.49) 
by  O'Connell's  wholesale  seles  volume,  1,895.218 
gallons,  to  obtain  the  volumetric  factor  of  $0.00437 
per  gallon. 

"  The  volumetric  presumption  is  rebuttable.  A 
claimant  which  believes  that  it  incurred  a 
disproportionate  share  of  the  alleged  overcharges 
within  Its  class  may  submit  evidence  proving  this 
claim.  See  Sid  Richardson  Carbon  and  Gasoline  Co 
and  Richardson  Products  Cc./Siouxland  Propane 
Co..  12  DOE  H  85,054  at  88.164  (1984). 
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restitution.  See,  e.g.,  Uban  OH  Co..  9 
DOE  H  82.541  at  85.225  (1982).  See  also 
10  CFR  205.2B6(b).  The  same  principle 
applies  here. 

VI.  Applications  for  Refund 

The  procedures  described  above  will 
allow  us  to  distribute  the  O'Connell  and 
Key  consent  order  funds  as  equitably 
and  efficiently  as  possible.  Accordingly, 
we  will  now  accept  applications  for 
refunds  from  individuals  and  firms  that 
purchased  O'Connell  motor  gasoline 
during  the  period  April  1. 1979  through 
April  30, 1980,  or  Key  diesel  fuel  during 
the  period  November  1, 1973  through 
March  31, 1974.  Eligible  applicants 
include  downstream  customers  as  well 
as  first  purchasers.  As  we  proposed,  a 
portion  of  the  Key  consent  order  funds 
will  be  distributed  to  the  firms  listed  in 
the  Appendix  who  file  applications  for 
refund,  provided  they  make  any 
necessary  demonstrations  of  injury.  No 
addresses  are  available  for  those  firms 
marked  by  an  asterisk  in  the  Appendix. 
In  an  attempt  to  locate  those  firms,  we 
will  provide  Key  and  various  petroleum 
dealers'  associations  with  copies  of  the 
Decision  and  will  publish  a  notice  in  the 
Federal  Register.  We  will  accept 
information  regarding  the  identity  and 
present  location  of  these  firms  for  a 
period  of  90  days  from  the  date  of 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. '^ 

There  is  no  specific  application  form 
which  must  be  used.  In  order  to  receive 
a  refund,  each  claimant  must  submit  the 
following  information: 

(1)  A  schedule  of  its  monthly 
purchases  of  O'Connell  motor  gasoline 
or  Key  diesel  fuel  along  with  any 
relevant  information  necessary  to 
support  its  claim  in  accordance  with  the 
presumptions  and  findings  outlined 
above.  An  applicant  listed  in  the 
Appendix  may  instead  submit  a 
statement  verifying  that  it  purchased 
Key  diesel  fuel  and  is  wiUing  to  rely  on 
the  data  in  the  audit  file.  If  the  applicant 
was  a  downstream  purchaser  it  must 
also  submit  the  name  of  its  immediate 
supplier  and  indicate  why  it  believes  the 
products  were  originally  sold  by 
O'Connell  or  Key; 

(2)  How  the  applicant  used  the 
product — whether  it  was  a  reseller, 
retailer  or  end  user 

(3)  Whether  the  applicant  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  either  of  the 
ERA  audits  underlying  this  proceeding; 


'  *  If  we  are  unable  to  locale  any  firm  listed  in  the 
Appendix,  we  will  reserve  any  funds  allocated  to 
that  nrm  for  distribution  in  a  subsequent 
proceeding. 


(4)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund: 

(5)  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  any  DOE 
enforcement  or  private,  S  210  actions.  If 
these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refund 
is  pending.  See  10  CFR  205.9(d);  and 

(6)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information. 

Finally,  each  apphcation  must  include 
the  following  statement:  "I  swear  (or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  the 
appropriate  case  number  (HEF-0141  for 
O'Connell  and  HEF-O106  for  Key)  and 
should  be  sent  to:  Office  of  Hearings 
and  Appeals,  Department  of  Energy. 
1000  Independence  Ave.  SW.. 
Washington.  DC  20585. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  O'Connell  Oil  Company 
pursuant  to  the  Consent  Order  executed 
on  December  1. 1980,  and  by  Key  Oil 
Company  pursuant  to  the  Consent  Order 
executed  on  September  29, 1981.  may 
now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 


Dated:  November  14. 1986. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Appendix.— Key  Oil  Company 


Share  of 
First  purchasers  settle- 

ment ' 

Cecil  Key  Truck  Stop,  Highway  222' 
&  165,  Glendale.  KY  42740 $1,340 

Tri  County  Paving  &  Stone.  Post/ 
Office  Box  92.  RockfieW,  Ky( 
42274 }  736 

Gassie  Construction  Company,  720  ^ 
Beech  Street,  Bowling  Green.  ' 
KY  42101 469 

Gallatin  Oil  Company,  411  West  , 
Main  Street.  Gallatin,  TN  37066 ..../      2.545 

Winn  Oil  Company.  2910  N.  Main 
Street.  Madi-  sonvllle.  KY  42431 ...,        1.071 

Nay  Oil  Company,  Louisville,  KY ; 
40201 .\        1,004 

V.E.  Overlidd  * /  67 

Allen  Oil  Company  ' j  469 

'  This  figure  includes  the  share  of  install- 
ment interest.  It  does  not  iriclude  accrued 
interest.  See  footnote  2. 

^  No  address  available 

(FR  Doc.  86-26635  Filed  11-25-86:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OA-FRL-3118-8] 

Agency  Programs  Subject  to 
Executive  Order  12372  and  Section 
204  of  the  Demonstration  Cities  and 
Metropolitan  Development  Act 

AGENCY:  Environmenial  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  publishing  a  revised  list 
of  programs  which  States  may  choose  to 
review  under  their  official  Executive 
Order  12372  process  and  which  may  be 
subject  to  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act.  This  Notice  is 
required  under  40  CFR  Part  29  to  make 
final  the  list  of  EPA  programs  and 
activities  subject  to  intergovernmental 
review. 

EFFECTIVE  DATE:  November  26. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corinne  S.  Allison,  Grants  Policy  and 
Procedures  Branch,  Grants 
Administration  Division  (PM-216). 
Environmental  Protection  Agency  401  M 
St.,  SW.,  Washington.  DC  20460 
(telephone:  (202)  382-5294). 


I 
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SUPPLEMENTARY  MFOMMTION:  On 

March  3. 1986.  EPA  published  a  NoUce 
(51  FR  7336)  proposing  to  exclude  from 
intergovernmental  review  under 
Executive  Order  12372  most  research, 
development,  and  demonstration 
projects;  all  EPA-issued  interstate  plans 
and  permits;  all  except  one  training 
grant  program,  and  certain  applications 
submitted  under  the  Senior 
Environmental  Employment  (SEE) 
Program.  The  comment  period  on  the 
proposed  exclusions  ended  on  April  17. 
1986.  As  no  comments  were  received, 
the  Agency  has  determined  that  the 
exclusions  should  be  made  final. 
Accordingly,  the  following  list  identifies 
EPA  programs,  other  than  those 
described  in  the  March  3  Notice,  which 
a  State  may  choose  to  review  under  an 
official  Executive  Order  12372  process. 
Programs  on  the  list  involving  projects 
that  may  also  be  subjected  to  the  review 
requirements  of  Section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act  are  identified  with  an 
asterisk  (*). 

Note:  Applications  submitted  in  excladed 
EPA  programs  for  projects  proposed  in  a 
metropolitan  area  may  still  be  subject  to 
review  under  section  204.  Applicants  must 
contact  their  areawide/Regional/local 
planning  agency  designated  to  perform 
metropolitan  or  regional  planning  for  the  area 
regarding  this  requirement. 

Programs  Subject  to  Executtve 
Order  12372  and  Section  204  of 
THE  Demonstration  Cities  and 
Metropoutan  Development  Act 


CFDANa 


•66.001. 
•66.418. 
•66.419. 
(N/A) 


•66.432. 
•66.433. 
•66.435. 
•66.438. 
•66.454. 
•66.455. 

•66.456. 
•(N/A).... 


Assistance  program  ti«e 


Control    Program 


Air    Pollution 
Support. 

Construction  Grants         for 

Wastewater  Tfaatnwnt  Works. 

Water  Pollution  Control  State  and 
Interstate  Program  Support. 

Water  PoBution  Control  State  and 
Local  ManpoMtar  Program  Oe- 
volopmetit. 

Stale  Public  Water  System  Su- 
pervisioa 

State  Underground  Water  Source 
Protection. 

Water  PoOution  Control  Lake 
Restoration  Demortstratk}a 

Construction  Management  As- 
sistanoe. 

Water  Qualify  Management  Plan- 
ning. 

Cor>struction  Grants  for 
Wastewater  Treatment  Worlis 
for  Combined  Sewer  Over- 
flows. 

Comprehensive  Estttarine  Man- 
agemertt 

State  tnvsn«oriea  of  Uncontrolled 
Hazardotta  Waste  Sites. 


Programs  Subject  to  Executive 
Order  12372  and  Section  204  of 
the  Demonstration  Cities  and 
Metropolitan  Development 
Act— Continued 


CFDA  No. 


66.500. 


66.501 ... 
66.502... 
66.504... 
•66.505. 


Assistance  program  title 


Con- 


•66.506. 

66.507... 
66.508... 


•66.600. 
•66,603. 
•66.700. 
•66.701 . 

66.702... 
•66.801 . 
•66.802. 
•66.804. 
*(N/A).... 
•(N/A)..., 


•(N/A). 


•(N/A). 
*(N/A). 


Environmental    Protection 
solidated  Research.  ■ 

Air  Pollution  Control  Research.' 

Pestickjes  Control  Research. ' 

Solid  Waste  Disposal  Research.  > 

Water  Pollution  Control  Re- 
search, Development,  and 
Dernonstration. ' 

Safe  Drinking  Water  Research 
and  DenrKsnstration.  * 

Toxic  Substances  Research. ' 

Senior  Environmental  Employ- 
ment (SEE)  Program.* 

Consolidated  Continuing  Environ- 
mer«al  Program  Support. 

Loan  Guarantees  for  Construc- 
tkjn  of  Treatment  Works. 

Pesticides  Enforcement  Program 
Support. 

Toxic  Substarwes  Compliance 
Moritorir>g  Cooperative  Agree- 
ments. 

Asbestos  Hazards  At)atement 
(Schools)  Assistance  Program. 

Hazardous  Waste  Management 
State  Program  Support. 

Hazardous  Substance  Response 
Trust  Fund. 

State  Underground  Storage 
Tanks  Program. 

State/Local  Innovative  Waste 
Management  Activities. 

Special  Studies,  Investigations 
and  Surveys. 

Direct  development  activity  title 

Real  f»operty  acquisitwn  or  dis- 
position. Including  obtaining 
major  leases  or  easements. 

Constructton  of  new  EPA  facili- 
ties. 

EPA  issued  plans  and  permits 
which  do  not  inipact  interstate 
areas. 


'  SelectkMi  is  limited  to  proposals  which  (a) 
require  an  Envirorxnental  Impact  Statement 
(EIS);  or  (b)  do  not  require  an  E1S  but  will  be 
newly  Initiated  at  a  partkxjlar  site  and  require 
unusual  measures  to  limit  the  possibUity  of 
adverse  exposure  or  hazard  to  the  general 
public;  or  (c)  have  t  unique  geographk:  focus 
and  are  directly  relevant  to  me  goverrmiental 
responsibilities  of  a  State  or  kxaf  government 
within  that  geographic  area. 

*  Selectkm  is  limiled  to  proposals  whrch  will 
provide  support  to  a  State  or  local  environ- 
mental agerKy.        i 

Dated:  )uly  2&,  1966. 
Howard  M.  Messner. 

Assistant  Administnotor  for  Administration 

and  Resources  Management 

[FR  Doc  86-26647  Rled  11-25^86;  8:45  am] 

BtUmOCOOE  (560-SO-M 


(A-5-fRL-31 191-1] 

Announcement  of  Actions  Taken 
Under  the  PSD  Regulations: 


AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
USE? A,  Region  V,  has  issued  two 
permits  under  the  Federal  Prevention  of 
Significant  Deterioration  (PSD) 
regulations,  codified  at  40  CFR  52.21  (as 
amended  on  August  7, 1980).  to  the 
following  two  companies:  (1) 
Consolidated  Papers.  Inc. — permit 
issued  on  February  15. 1985;  and  (2) 
Quad/Graphics,  Inc.^permit  issued  on 
December  5, 1985. 

ADDRESSES:  Copies  of  the  permits  and 
background  information  are  available 
for  inspection  at  the  following 
addresses.  (It  is  recommended  that  you 
telephone  William  E.  Beyer,  at  (312)  866- 
6053,  before  visiting  the  Region  V 
Office). 

Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch 
(5AR-26),  230  Soutk  Dearborn  Street, 
Chicago,  Illinois  60604 

Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air  Management 
(AIR/3),  101  South  Webster  Sb-eet. 
Madison,  Wisconsin  53707 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Beyer,  (312)  886-6053. 
SUPPLEMENTARY  INFORMATION:  The  PSD 
permit  for  Consolidated  Papers,  Inc., 
grants  approval  to  construct  a  445.16 
million  BTU/hour  (MMBTU/hr)  boiler 
(Boiler  No.  5)  in  the  Village  of  Biron,  ' 

Wood  County,  Wisconsin.  The  boiler 
will  fire  sub-bituminous  coal,  or  a 
combination  of  such  coal  and  wood  bark 
refuse.  The  proposed  project  qualifies  as 
a  "major  modification"  of  an  existing 
major  stationary  source  under  the  PSD 
regulations.  TTie  pollutants  reviewed 
include  total  suspended  particulates 
(TSP).  sulfur  dioxide  (SO2),  nitrogen 
oxide  (NO,),  carbon  monoxide  (CO), 
and  volatile  organic  compounds  (VOC). 
The  permit  was  issued  by  USEPA  on 
February  15, 1985.* 

The  PSD  permit  for  Quad/Graphics, 
Inc.,  grants  approval  to  construct  two 
rotogravure  printing  presses,  a  proof 
press,  an  electroplating  process,  and  two 
boilers,  each  rated  at  20,681  MMBTU/hr. 
in  the  Village  of  Lomira.  Dodge  County, 


■  Prior  to  their  autunisncn  to  USEPA.  both 
applications  were  reviewed  by  the  Wisconsin 
Department  of  Natural  Resources  (WONS)  ami 
weresut>)ect  to  jMiblic  OBaaant  and  tlw  ofipartaitity 
for  hearing.  This  is  ooMtalMI  wMi  USERA's  January 
29. 1981  (46  FK  eao).  partial  detesatioii  10  WDIffi  to 
implement  the  PSD  program.  See  40  CFR  5221(u). 
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Wisconsin.  The  proposed  project 
qualified  as  a  major  new  stationary 
source  under  the  PSD  regulations.  The 
pollutants  reviewed  include  TSP,  SOt, 
NO^  CX5.  and  VOC.  The  permit  was 
issued  by  USEPA  on  December  5. 1983.  • 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (the  Act),  judicial  review  of  any 
of  the  above  actions  is  available  only  by 
the  filing  at  a  petition  for  review  in  the 
appropriate  VS.  Circuit  Court  of 
Appeals  within  60  cteys  of  today's 
notice.  Under  section  307(b)(2)  of  the 
Act,  any  requirements  associated  with 
the  above  actions  may  not  be  challenged 
later  in  civil  or  criminal  proceedings  that 
may  be  brought  by  the  USEPA  to 
enforce  the  permit  requirements. 

For  the  above  actions,  the  appropriate 
court  is  the  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit.  A  petition  for  review 
must  be  filed  with  that  court  on  or 
before  January  26, 1966. 

Dated:  November  17th.  19M. 
Vaklas  V.  Adamkus, 
Regionat  Administrator. 
|FR  Doc.  86-28645  Filed  11-25-80;  8:45  am) 
BILLING  CODE  6S80-50-M 


(A-4-FRL-3118-9] 

PSD  Permit  for  Toyota  Motor 
Manufacturing  U.SJK.,  Inc^  Final 
Decision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
Prevention  of  Significant  Deterioration 
(PSD)  permit  issued  by  the  Kentucky 
Department  for  Environmental 
Protection  (DEP)  to  Toyota 
Manufacturing  U.S.A..  Inc.,  (Toyota)  on 
June  19, 1986,  and  revised  by  DEP  on 
July  17, 1986.  became  effective  on 
October  2, 1986.  The  permit  was  issued 
for  the  construction  of  an  automobile 
assembly  plant  in  Georgetown, 
Kentucky. 

DATE:  This  action  is  elective  as  of 
October  2, 1986,  the  date  of  the 
Administrator's  denial  of  petitions  for 
review  of  the  Toyota  PSD  permit. 

ADDRESSES:  Copies  of  the  permit  and 
the  order  denying  the  petitions  for 
review  are  available  for  public  inpection 
or  upon  request  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365 
Kentucky  Department  for  Environmental 
Protection.  Division  of  Air  Pollution 
Control.  Fort  Boone  Plaza,  18  Reilly 
Road,  Building  #2,  Frankfort. 
Kentucky  40601. 


KM  nMTHOI  WMMMATION  CONTACT. 

Wayive  ].  Aronson  of  the  EPA  ELegion  IV 
Air  Programs  Branch  at  the  Atlanta 
address  above.  Telephone  number  (404) 
347-2884  or  FTS  257-2864. 
SUPPLEMENTARY  WFORMATIOMC  Ob  )une 
19. 1986,  DEP  issued  its  final 
determination  to  issue  a  PSD  permit  to 
Toyota  to  construct  an  automobile 
assembly  plant  in  Georgetown, 
Kentucky.  On  July  17, 1986,  DEP  issued  a 
revised  fmal  determination  to  issue  a 
permit.  The  final  determination  and 
revision  were  issued  by  DEP  under 
authority  delegated  by  EPA  Re^on  IV 
on  May  19, 1980. 

By  petitions  dated  July  18, 1986,  Jerry 
Hammond,  Charies  Hoffmaster,  and 
Randall  Maddox,  all  residents  of 
Kentucky,  petitioned  the  Administrator 
of  EPA  pursuant  to  40  CFTt  124.19(a)  for 
certain  relief  regarding  the  DEP 
determination.  On  August  1, 1986,  the 
Administrator  denied  these  petitions 
(PSD  Appeal  No.  86-3,  Order  Denying 
Petitions  for  Review). 

By  petitions  dated  August  17. 1988, 
these  same  petitioners  requested  review 
by  the  Administrator  of  the  revised  DEP 
determination.  On  October  2, 1986,  the 
Administrator  denied  these  petitions 
(PSD  Appeal  No.  86-4,  Order  Denying 
Petitions  for  Review). 

The  denial  by  the  Administrator  of 
these  petitions  completes  the 
administrative  review  procedures 
available  under  40  CFR  Part  124.  and 
constitutes  final  agency  action.  Petitions 
for  judicial  review  of  this  action 
pursuant  to  section  307(b)(1)  of  the 
Clean  Air  Act  must  be  filed  within  sixty 
days  of  the  publication  of  this  notice. 

Dated:  November  5, 1986. 
Lee  A  Dehihns,  III, 

Acting  Regional  Administrator. 

[PR  Doc.  86-26646  Filed  11-25-86;  8:45  am] 

BILUNG  CODE  aSM-SO-M 

IOPPC-FRL-3118-7] 

Natlonal  Ah-  Polhition  Control 
Techniquee  Advisory  Committee  and 
Management  Advisory  Group  to  tiie 
Construction  Grants  Program; 
Advisory  Committee  Renewals 

The  U.S.  Environmental  Protection 
Agency  announces  the  renewal  of  the 
National  Air  pollution  Control 
Techniques  Advisory  Committee  and 
the  Management  Advisory  Group  to  the 
Construction  Grants  Program  following 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration.  EPA  has 
determined  that  renewal  of  these 
advisory  committees  is  in  the  public 
interest  in  connection  with  the 


perfqnnance  of  duties  MupQaad  ea.  tkm 
Agency  hn  law.  Tfa«  ahertanwUch 
continue  these  two  adviaocy  camsuttaes 
for  two  more  years,  unless  otherwiae 
sooner  terminated,  will  be  filed  with  the 
appropriate  Congressional  Committees 
and  the  Library  of  Congress.  Tlie 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  and  the  rules 
and  regulations  issued  in 
implementation  of  the  Act. 

FOR  FURTHER  INFOMIATION  COMTACH 

Mary  Anne  Beatty,  EPA  Committee 
Management  Officer  (PM-2131.  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington .  DC  2046a  202- 
382-5036. 

Dated:  November  7, 1986. 
Howard  M.  MnaiMr, 

Assistant  Administrator  for  AdministratioB 
and  Resources  ManagemenL 

[PR  Doc  86-26648  Filed  11^25-86;  8:45  am) 


(OPP-42014O;  FRL-31  ^^-Z\ 

Intent  To  Approve  Amendment  to 
Montane  Plan  for  Certification  of 
Applicators  of  Restricted  Use 
Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Intent  to  Approve 
Amended  Montana  Plan  for 
Certification  of  Pesticide  Applicators  of 
Restricted  Use  Pesticides. 

summary:  Tlie  director  of  the  Montana 
Department  of  Agriculture  has 
submitted  to  EPA  an  amendment  to  their 
approved  plan  for  the  certification  of 
applicators  of  restricted  use  pesticides. 
This  amendment  to  the  Montana 
certification  plan  permits  certification  of 
Compound  1080  Livestock  Protection 
Collar  applicators  and  applicators  of 
restricted  wood  preservative  pesticides. 
This  amendment  also  includes  changes 
in  laws,  regulations,  policies,  and 
Department  organization  that  have 
occurred  since  the  Montana 
Certirication  Plan  was  approved 
December  13, 1976.  Nobce  is  given  of  the 
intention  of  the  Regional  Administrator. 
EPA  Region  VIII,  to  approve  this 
amendment.  A  summary  of  the 
amendment  appears  under 
Supplementary  Information.  Interested 
persons  are  invited  to  comment. 
date:  Comments  should  be  submitted 
on  or  before  December  26, 1986. 
ADDRESS:  Address  comments  identified 
by  the  document  control  number  "OPP- 
42014D"  to:  Dean  Chaussee,  Montana 
Operations  Office.  EPA  Region  VIII, 


BEST  COPY  AVAILABLE 


I 


I 
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Federal  Office  Building.  Drawer  10096. 
301  South  Park,  Helena,  Montana  59626. 
worn  nmnmm  wrowmTiow  contact. 
Dean  Chauiaee  (40e-«49-5414]. 

tmfUMamAM  mramiA-noN:  in 

accordance  with  the  provision!  of 
aection  4(a)(2)  of  the  Federal  insecticide. 
Fungicide,  and  Rodenticide  Act  as 
amended.  86  Slat.  973,  7  U.S.C.  136b  and 
40  CFR  Part  171,  Keith  Kelly,  Director, 
Montana  Department  of  Agriculture,  has 
submitted  to  EPA  an  amendment  to  the 
Montana  State  Plan  to  permit 
certification  of  private  and  commercial 
applicators  of  the  Compound  1080 
Livestock  Protection  Collar  and 
applicators  of  wood  preservatives.  This 
amendment  also  includes  changes  in 
laws.  re(;uiations.  policies  and 
Department  organization  that  have 
occurred  since  the  plan  was  originally 
approved  in  1976.  Montana  regulations 
subdivide  the  Federal  designation  of 
commercial  applicator  into  designations 
of  commercial,  public  utility, 
government,  and  non-commercial 
applicators.  Whenever  the  term 
"commercial  applicator"  is  used  in  this 
notice  it  refers  to  the  Federal 
designation  unless  otherwise  indicated. 

On  July  11. 18(85.  EPA  registered 
Compound  1080  for  predator  control  use 
in  Livestock  Protection  Collars.  Prior  to 
this  action,  all  predator  control  uses  of 
Compound  1080  had  been  cancelled.  The 
registration  of  Compound  1080  Livestock 
Protection  Collars  imposed  additional 
reporting  and  recordkeeping 
requirements  beyond  those  required  of 
other  restricted  use  pesticides.  Further, 
the  registration  required  that  Compound 
1080  Livestock  Protection  Collar 
applicators  receive  specific  training  and 
a  distinct  certification.  This  amendment 
to  the  original  Montana  Certification 
Plan  meets  the  requirements  of  the 
Compound  1080  Livestock  Protection 
Collar  registration. 

The  Montana  Plan  sets  up  a  special 
certification  subcategory  for  both 
private  and  commercial  applicators. 
Private  applicators  must  meet  both  the 
general  certification  competency 
standards  plus  product  specific 
competency  standards  for  the 
Compound  1080  Livestock  Protection 
Collar.  Competency  in  the  product 
specific  standards  will  be  determined 
through  a  pass/fail  written  examination. 

Commercial  applicators  must  also 
meet  both  the  general  certification 
competency  standards  plus  specific 
competency  standards  for  the 
Compound  1080  Livestock  Protection 
Collar.  Government  applicators  will  be 
certified  in  the  Predator  subcategory 
under  the  Regulatory  Pest  Control  major 
category.  Other  commercial  applicators 


will  be  certified  in  the  Vertebrate 
subcategory  under  the  Agricultural  ^st 
Control  major  category.  Competency 
will  be  determined  through  a  pass/fail 
written  examination.  The  State 
estimates  that  there  will  be  60  private 
and  commercial  applicators  requesting 
certification  to  use  the  collar. 

All  private  and  commercial 
applicators  will  be  required  to  complete 
a  training  course  presented  by  the 
Montana  Department  of  Agriculture.  The 
course  will  use  a  training  package 
developed  by  Texas  A&M  University 
under  a  contract  from  EPA. 

Collars  will  be  available  to 
applicators  only  through  the  Montana 
Department  of  Livestock. 

Applicators  who  cannot  read  will  not 
be  certified. 

Reciprocity  will  be  granted  only  to 
applicators  holding  a  specific  Compound 
1080  Livestock  Protection  Collar 
certification.  Reciprocity  will  be  further 
linited  to  those  who  own  or  lease  land  in 
Montana  and  to  Federal  employees 
engaged  in  predator  control  in  an  official 
capacity. 

The  written  examination  which  the 
Department  will  use  to  determine 
competency  was  attached  to  the  plan, 
but  will  not  be  available  for  public 
review  in  order  to  protect  the  integrity  of 
the  examination.  EPA  has  reviewed  the 
examination  and  determined  that  it 
would  satisfactorily  measure  the 
competence  of  applicators  when 
completed  in  conjunction  with  the  other 
certification  requirements. 

On  January  10. 1986.  EPA  announced 
that  the  wood  preservative  chemicals 
creosote,  pentachlorophenol.  and 
inorganic  arsenicals  would  be  classified 
as  restricted  use  pesticides  effective 
November  10. 1986.  EPA  advised  the 
State  applicator  certification  agencies 
that  there  were  users  of  these 
compounds  that  would  need  to  be 
certified  who  may  not  fit  into  the 
standard  certification  categories.  Use  of 
wood  preservatives  classified  as 
restricted  use  does  not  entail  any 
reporting  or  recordkeeping  requirements 
beyond  those  of  other  restricted  use 
pesticides. 

The  Montana  Department  of 
Agriculture  has  determined  that,  in  the 
interim,  private  applicators  (i.e.. 
producers  of  agricultural  commodities) 
can  continue  to  use  wood  preservatives 
under  their  current  certification.  This 
conforms  to  EPA  policy.  Beginning  in 
late  1987  a  ipction  of  the  private 
applicator  certification  training  course 
will  be  devoted  to  wood  preservatives 
in  those  parts  of  the  State  where  there  is 
a  need.  In  conjunction  with  the 
availability  of  specialized  training, 
private  applicators  who  complete  that 


training  will  have  a  wood  preservative 
designation  added  to  their  certification. 
After  that  time,  private  applicators  who 
do  not  receive  the  wood  preservative 
designation  will  not  be  permitted  to  buy 
or  use  the  products.  Methods  of 
competency  determination  will  remain 
the  same. 

The  Montana  Department  of 
Agriculture  has  added  a  new  major 
category  for  commercial  certification 
entitled  Wood  Product  Pest  Control. 
Commercial  applicators  using  wood 
preservatives  classified  for  restricted 
use  must  become  certified  in  this 
category  regardless  of  other  categories 
in  which  they  might  be  certified. 

The  standards  of  competency  thdl 
commercial  applicators  must  meet 
include  knowledge  of  the  equipment  anil 
procedures  necessary  for  personal 
protection  both  while  using  the  wood 
preservatives  and  while  using  wood 
products  treated  with  the  preservatives: 
the  need  to  protect  users  of  treated 
wood  products  and  provide  Consumer 
Information  Sheets:  disposal 
requirements;  and  the  procedures 
necessary  to  protect  livestock,  water, 
and  other  aspects  of  the  environment.  A 
training  course  and  a  written 
examination  covering  these  specific 
competency  standards  are  being 
developed  and  are  expected  to  be 
available  in  October  1986.  EPA  will 
review  these  materials  as  they  become 
available  to  insure  that  the  competency 
standards  are  adequately  addressed. 

The  Montana  Department  of 
Agriculture  estimates  that 
approximately  250  commercial 
applicators  will  seek  training  and  testing 
for  certification  in  the  Wood  Product 
Pest  Control  Category.  An  estimate  of 
the  number  of  private  applicators  has 
not  been  made  but  will  be  done  as  part 
of  the  planning  effort  in  1987  in 
preparation  for  the  special  training 
effort  mentioned  above. 

Since  the  Montana  Certification  Plan 
was  approved  in  1976.  the  State  has 
made  numerous  changes,  mostly  minor, 
in  the  way  the  program  is  set  up,  During 
this  last  year,  major  changes  were  made 
in  the  State  regulations.  The  Montana 
Department  of  Agriculture  held  public 
hearings  on  all  changes  in  regulations 
and  followed  the  State  Administrative 
procedures  rule.  Except  for  the 
regulatory  changes  during  this  last  year. 
the  individual  changes  made  were 
minor.  Cumulatively  the  minor  changes 
become  significant.  EPA  is  not  required 
formally  to  approve  minor  changes  in  a 
State's  certification  program  although 
EPA  did  review  or  make  note  of  the 
minor  changes  as  diey  occurred  and 
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remains  up-to-date  on  the  State's 
conduct  of  the  program. 

In  1963.  the  Montana  Pesticides  Act 
was  amended  to  increase  the  maximum 
criminal  penalty  that  could  be  assessed 
and  to  give  the  Department  of 
Agricuhure  the  authority  to  assess  a 
civil  penalty  administratively. 
Regulations  implementing  the  civil 
penalty  authority  were  promulgated  in 
1986  and  are  expected  to  expedite  the 
enforcement  process. 

Provisions  for  providing  a  limited 
emergency  certiHcation  to  private 
applicators  have  been  taken  out  of  the 
program.  These  provisions  were 
included  initially  to  prevent  a  hardship 
on  those  farmers  who  were  unaware  of 
the  requirements  for  or  the  existence  of 
the  applicator  certification  program. 
This  program,  which  has  been  in  place 
since  1976,  should  now  be  common 
knowledge  in  the  farming  community. 
The  State  has  also  deleted  provisions 
for  certifying  private  applicators  who 
are  illiterate.  This  action  was  deemed 
necessary  because  of  the  necessity  of 
the  applicator's  being  able  to  read  and 
understand  all  of  the  information 
provided  on  a  pesticide  label. 

License  fees  have  been  increased  or, 
in  the  case  of  private  applicators, 
instituted  to  help  offset  the  cost  of 
operating  the  program.  These  fees  are 
used  primarily  to  cover  the  cost  of 
providing  educational  materials. 

Some  changes  have  been  made  in  the 
categorization  of  commercial 
applicators.  The  Public  Utility  category 
was  combined  within  the  Right-of-Way 
category  since  both  categories  cover  the 
same  types  of  pesticide  use  and  differed 
only  in  type  of  employer  for  whom  the 
applicator  worked.  A  subcategory  of  the 
Structural  Pest  Control  Category, 
entitled  Food  Manufacturing  and 
Processing,  was  eliminated  because  of 
the  small  number  of  applicators  within 
the  group.  Grain  elevator  fumigators 
were  placed  within  the  Seed  Treatment 
category  because  the  same  people  were 
being  certified  in  both  categories  and 
usage  problems  were  similar. 

Copies  of  the  plan  amendment  are 
available  for  review  at  the  following 
locations  during  normal  business  hours; 

1.  Montana  Department  of  Agriculture, 
Rm.  317,  Sixth  Ave.  and  Roberts  St., 
Helena  Montana,  (406-444-2944). 

2.  Montana  Operations  Office, 
Environmental  Protection  Agency,  Rm. 
292,  Federal  Office  Building,  301  South 
Park.  Helena,  Montana,  (406-449-5414). 

3.  Environmental  Protection  Agency, 
Rm.  2456,  999 18th  St..  Denver,  Colorado, 
(303-293-1730). 

4.  Information  Services  Section, 
Program  Management  and  Support 
Division  (TS-757C),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  Rm.  236,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  Virginia, 
(703-557-3262). 

Interested  persons  are  invited  to 
submit  comments. 

Dated:  November  5, 1986. 
John  G.  WeUes. 

Regional  Administrator,  Region  VIII. 
(FR  Doc.  86-26287  Filed  11-25-86;  8:45  am] 

BIIXINO  CODE  eSfiO-SO-M 

(OPP-30274;  FRL-3117-1] 

FMC  Corp.;  AppHcatton  To  Register  a 
Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  conditionally 
register  a  pesticide  product  involving  a 
changed  use  pattern  pursuant  to  the 
provision  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
date:  Comment  by  December  26, 1986. 
ADDRESS:  By  mail  submit  comiments 
identified  by  the  document  control 
number  [OPP-30274]  and  the  file  symbol 
(279-GNAO)  to:  Information  Services 
Section  (TS-757C).  Program 
Management  and  Support  Division, 
Attn:  Product  Manager  (PM)  15,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460, 

In  person,  bring  comments  to:  Rm.  236, 
CM#2,  Attn:  PM  15,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  LaRocca,  PM  15,  (703-557-2400). 
SUPPLEMENTARY  INFORMATION:  FMC 
Corp.,  Agricultural  Chemicals  Group, 


2000  Market  St.,  Phila.  PA  19103,  has 
submitted  an  application  to  EPA  to 
conditionally  register  the  pesticide 
product  Capture  2  EC*.  EPA  File  Symbol 
279-GNAO,  containing  the  active 
ingredient  bifenthrin,  (2-methyl[l,l'- 
biphenylj-3-yl)  methyl-3-(2-chloro-3,3,3- 
trinuoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate  at 
25.1  percent,  the  product  involves  a 
changed  use  pattern  pursuant  to  the 
provision  of  section  3(c)(4)  of  FIFRA. 
The  application  proposes  that  the 
product  include  in  its  presently 
registered  ornamental  use,  a  new  use  to 
control  pests  on  full  season  cotton. 
Notice  of  receipt  of  this  application  doea 
not  imply  a  decision  by  the  Agency  on 
the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

Dated:  November  12, 1986. 
Edvyin  F.  Tinsworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  86-26288  Filed  11-25-86;  8:45  am) 
BILUNG  CODE  6S«>-M-M 

[OPP-180706;  FRL-3116-8] 

Emergency  Exemptions;  Dicamba,  etc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  eight  States  listed  below 
and  one  quarantine  exemption  to  the 
U.S.  Department  of  Agriculture.  Also 
listed  are  two  crisis  exemptions  initiated 
by  the  California  Department  of  Food 
and  Agriculture.  These  exemptions. 
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issued  during  the  month  of  September, 
are  subject  to  apphcation  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible. 
Information  on  these  restrictions  is 
available  fro.m  the  contact  persons  in 
EPA  hstcd  below. 

DATES:  See  each  specific,  quarantine, 
and  crisis  exemption  for  its  effective 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

See  each  specific  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  people: 

By  mail: 

Registration  Division  (TS-767C),  Office 

of  Pesticide  Programs.  Environmental 

Protection  Agency.  401  M  St..  SW., 

Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716,  CM  =2.  1921  Jefferson  Davis 

Highway.  Arlington,  VA.  (703-557- 

1806). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  dicamba  on  fallow  land  which 
will  be  planted  to  cotton  in  the  spring  to 
control  redvine;  September  18. 1986  to 
December  1, 1986.  (Libby  Pemberton) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  sethoxydim  on 
alfalfa  to  control  prairie  cupgrass; 
September  10, 1986  to  March  15, 1987. 
(Libby  Pemberton) 

3.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
fluazifop-butyl  on  carrots  to  control 
grassy  weeds;  September  2, 1986  to  July 
31, 1987.  (Libby  Pemberton) 

4.  Illinois  Department  of  Agriculture 
for  the  use  of  thiabendazole  on  stored 
corn  to  control  fungi:  September  5, 1986 
to  January  1, 1987.  (Jim  Tompkins) 

5.  Louisiana  Department  of 
Agriculture  for  the  use  of  fenvaierate  on 
sorghum  grain  to  control  the  sorghum 
midge:  September  24, 1986  to  September 
30, 1986.  Louisiana  had  initiated  a  crisis 
exemption  for  this  use.  (Stan  Austin) 

6.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
dicamba  on  fallow  land  which  will  be 
planted  to  cotton  in  the  spring  to  control 
redvine:  September  18, 1986  to 
December  1, 1986.  (Libby  Pemberton) 

7.  Oregon  Department  of  Agriculture 
for  the  use  of  carbofuran  on  mint  to 
control  strawberry  root  weevil  larvae; 
September  8, 1986  to  October  31, 1986. 
(Stan  Austin) 

8.  Texas  Department  of  Agriculture  for 
the  use  of  fenvaierate  on  sorghum  grain 
to  control  the  sorghum  midge: 
September  24, 1986  to  September  30, 


1986.  Texas  had  initiated  a  crisis 
exemption  for  this  use.  (Stan  Austin) 

9.  Texas  Department  of  Agriculture  for 
the  use  of  2,6-dichloro-4-nitroaniline  on 
peanuts  to  control  Sclerollnia; 
September  19, 1986  to  October  17, 1986. 
(Jim  Tompkins) 

EPA  issued  a  quarantine  exemption  to 
the  U.S.  Department  of  Agriculture  for 
the  use  of  lure  baits  containing  naled 
and  methyl  eugenol  on  inanimate 
objects  to  control  the  guava  fruit  fly  in 
California;  September  5. 1986  to 
September  4. 1989.  U.S.  Department  of 
Agriculture  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

Crisis  exemptions  were  initiated  bv 
the: 

1.  California  Department  of  Food  and 
Agriculture  on  September  5, 1986,  for  the 
use  of  aluminum  phosphide  on  wild  rice 
to  control  grain  borers  and  grain  noths. 
Since  it  was  anticipated  that  this 
program  would  be  needed  for  more  than 
15  days,  California  requested  a  specific 
exemption  to  continue  it.  The  need  for 
this  program  is  expected  to  last  until 
December  31,  1986.  (Stan  Austin) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  malathion  on 
persimmons  to  control  the  oriental  fruit 
fly.  Since  it  was  anticipated  that  this 
program  would  be  needeed  for  more 
than  15  days.  California  requested  a 
quarantine  exemption  to  continue  it.  The 
need  for  this  program  is  expected  to  last 
for  3  years.  (Jim  Tompkins) 

Authority:  7  U.SC.  136. 

Dated:  Novemborl2,  1986. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  86-26391  RIed  11-25-86;  8.45  am) 

BILLING  CODE  6S60-S(>>M 


IPP  4G3156/T532;  FRL-3116-9J 

American  Hoechst  Corp.; 
Establishment  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA),     j 
ACTION:  Notice.    ' 


summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide 
monoammonium  2-amino-4- 

(hydroxymethylphosphinyl)butanoate 
and  its  metabolite  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
American  Hoechst  Corp. 
DATE:  These  temporary  tolerances 
expire  January  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Richard  Mountfort.  Product 
Manager  (PM)  23,  Registration 


Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.  Washington, 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM»2, 192\  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1830). 

SUPPLEMENTARY  INFORMATION: 

American  Hoechst  Corp.;  Agricultural 
Division,  Route  202-206  North, 
Somerville.  NJ  08876,  has  requested  in 
pesticide  petition  PP4G3156  the 
establishment  of  temporary  tolerances 
for  the  combined  residues  of  the 
herbicide  monoammonium  2-amino-4- 
(hydroxymethylphosphinyljbutanoate 
and  its  metabolite  of  3- 
methylphosphinicopropionic  acid^  in  or 
on  the  raw  agricultural  commodities 
soybean  seed,  citrus,  pome  fruit,  grapes, 
and  stone  fruit  at  0.05  part  per  million 
(ppm). 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  8340-EUP-lO, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95-396, 
92  Stat.  819:  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Hoechst  Corp.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  January  1. 
1988.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
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scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  (21  U.S.C.  346a(j)). 
Dated:  November  10, 1986. 
Edwin  F.  Tuisworth, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

|FR  Doc.  86-26289  Filed  11-25-88;  8:45  am] 

BILUNa  CODE  UaO-MMI 

[OPP-36130;  FRL-3118-5] 

Publication  Of  Addenda  on  Data 
Reporting  to  Pesticide  Assessment 
Guidelines 

AGENCY  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 


summary:  Addenda  to  the  Pesticide 
Assessment  Guidelines  on  reporting  the 
following  studies:  avian  oral  LDm. 
dietary  LCio  and  reproduction, 
developmental  toxicity,  rotational  crops, 
storage  stability,  analytical  method(8). 
and  crop  field  trials  have  been  finalized 
and  are  now  available  to  the  public  from 
the  National  Technical  Information 
Service.  The  addenda  supersede 
paragraphs  in  the  Guidelines  on  data 
reporting  and  provide  a  format  for  the 
preparation  of  study  reports  by  those 
submitting  data  to  EPA.  While  these 
Guidelines  are  not  mandatory  at  this 
time,  data  submitters  are  encouraged  to 
follow  the  format  so  that  reports  will  be 
consistent,  thereby  increasing  the 
efficiency  of  pesticide  registration  and 
other  regulatory  activities. 


ADDRESS:  Guidelines  can  be  ordered 
from:  National  Technical  Information 
Service,  ATTN:  Order  Desk,  5285  Port 
Royal  Road,  Springfield,  VA  22161,  (703- 
487-4650). 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  M.K.  Leovey,  Hazard 
Evaluation  Division  (TS-769C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 


Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  703B,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington, 
Va,  (703-557-2162). 

SUPPI^MENTARY  INFORMATION:  The 

specific  addenda,  with  NTIS  order 
numbers,  currently  available  from  NTIS 
are  as  follows: 


Document  title 


Pesticide  Assessment  Guidelines— Subdivision  E  Ad- 
dendum 1. 

Hazard  Evaluation:  Wildlife  and  Aquatic  Organisms 
Series  71-2— Acute  Dietary  LC«,  Test  for  Wafer- 
fowl  and  Upland  Game  Birds. 
Series  71-1— Acute  Oral  LD,»  Test  for  Waterfowl 

and  Upland  Game  Birds, 
Series  71-4 — Avian  Reproduction  Test  for  Water- 
fowl and  Upland  Game  Birds. 
Pesticide  Assessment  Guidelines — Subdivision  F  Ad- 
dendum 1. 

Hazard  Evaluation:  Humans  and  Domestic  Animals 
Series  83-3— Rat  or  Rabbit  Developmental  Toxici- 
ty Study. 
Pesticide  Assessment  Guidelines — Subdivision  N  Envi- 
ronmental Fate. 
Series  185-2 — Field  Accumulation  Studies  on  Ro- 
tational Crops,  Addendum  1  on  Data  Reporting. 
Pesticide  Assessment  Guidelines — Subdivision  O  Ad- 
dendum 2,  Residue  Chemistry. 
Series  171-4— Analytical  Method(s),  Magnitude  of 
the  Residue:  Crop  Field  Trials,  and  Storage  Sta- 
bility Study.. 


iVTIS  document  No 


EPA  document  No 


PB86-248176  i  540/9-86-152 


PB86-248184 


PB86-247848 


540/9-66-150 


540/9-8&-149 


PB86-248192  540/9-86-151 


These  documents  were  reviewed  by 
the  U.S.  Department  of  Agriculture,  the 
Food  and  Drug  Administration,  and 
other  organizations  within  EPA.  They 
were  discussed  by  the  FIFRA  Scientific 
Advisory  Panel  in  a  public  meeting  on 
September  27. 1985  and  underwent 
public  comment  announced  in  the 
Federal  Register  of  July  31, 1985  (50  FR 
31010).  The  documents  were  revised  to 
reflect  consideration  of  these  comments, 
and  the  public  comments  are  addressed 
in  the  dociunents. 

Orders  may  be  placed  by  mail  or 
telephone.  All  orders  should  specify 
whether  the  document  is  requested  in 
hard  copy  or  microfiche  form  since 
prices  vary  for  hard  copy  but  are  a 


consistent  $5.95  for  the  microfiche.  For 
the  documents  listed  in  this  notice,  the 
price  of  the  paper  copy  is  $9.95.  There  is 
an  additional  $3.00  handling  charge  for 
each  order.  Payment  may  be  made  by 
charging  against  an  NTIS  deposit 
account;  charging  to  VISA.  MasterCard, 
or  American  Express;  or  by  check  or 
money  order.  In  all  orders,  the  document 
title,  NTIS  order  number  of  the 
document,  desired  form  of  the  document 
(microfiche  or  hard  copy),  and  the  price 
must  be  stated. 

Data  Reporting  Guidelines  for  the 
remaining  major  studies  in  the  Pesticide 
Assessment  Guidelines  will  also  be 
published.  Publication  will  be 
announced  in  the  Federal  Register. 
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Dated:  October  27. 1986. 
Anne  Barton, 

Aclinn  Director.  Hazard  Evaluation  Division. 

Office  of  Pesticide  Profirams. 

|FR  Uoc.  86-26517  Filed  11-25-86;  8:45  am| 

BU.UNG  CODE  6S60-50-U 


IOPTS-59234;  FRL-31 19-5) 

Certain  Chemical  Approval  of  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  ^TIME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-«6-62.  The 
test  marketing  conditions  are  described 
below: 

EFFECTIVE  DATE:  November  3.  1986. 
Written  comments  will  be  received  until 
December  11, 1986. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"IOPTS-59234]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790).  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm 
E-201,  401  M  St.,  SW..  Washington.  DC 
20460,  (202  382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Sasnett,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency.  Rm.  E-613.  401  M  St.. 
SW.,  Washington,  DC  20460,  (202-382- 
3861). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  fhem  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substance  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-86-62. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  m  the  TME  application,  and  for 


the  lime  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  lisk  of  injury  to  health  or 
the  environment.  Production  volume, 
use.  and  the  number  of  customers  must 
not  exceed  those  specified  in  the 
application.  AH  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

Inadvertently  notice  of  receipt  of  the 
application  was  not  published; 
therefore,  an  opporiunity  to  submit 
comments  is  being  offered  at  this  lime. 
The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE  G004  at  the  above 
address  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA  may  modify  or  revoke  the 
test  marketing  exemption  if  comments 
are  received  which  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  any 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-a6-62.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  uses  of  the  substance  are 
restricted  to  those  approved  in  the  TME. 
In  addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  dates  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  dates  of  the  shipments  to  the 
customer  and  the  quantities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 
T-86-62 

Date  of  Receipt:  September  24, 1986. 

Close  of  Review  Period:  November  7. 
1986.  The  extended  comment  period  will 
close  November  11, 1986. 

Applicant/Importer:  Confidential 

Chemical:  IG)  Aliphatic 
polycarboxilic  acid  metal  salt. 

Use:  (G)  Contained  use  bleaching 
agent. 

Production  Vo/trme.- Confidential. 

Number  of  Customers:  Confidential. 

Toxicity  Data:  Non  mutagenic 

Worker  Exposure:  Confidential. 

En  vironmental  Release/Disposal: 
Confidential. 

Test  Marketing  Period:  Three  Months. 

Commencing  on:  November  3, 1988, 

Risk  assessmevL  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  represent  any 


unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  findings  that  the 
test  market  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Diiled:  November  ,3.  1986. 
Charles  L.  Elkins. 

Director.  Office  of  Toxic  Suh.'ilaiwf's. 

|FR  Doc.  86-26649  Filed  11-2,5-86.  8:45  dm) 

BILLING  CODE  6560-sa-M 


(OPTS— 51566B;  FRL  3119-4) 

Certain  Chemical;  Premanufacture 
Notice  Termination  of  Review  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  is  revoking,  effective 
November  8, 1986,  following  the  signing 
of  a  Consent  Order  for  the  new  chemical 
substance  subject  to  premanufacture 
notice  (PMN)  P-^5-735,  the  remaining 
poriion  of  a  90-day  extension  of  the 
review  period  for  PMN  P-85-735,  under 
the  authority  of  section  5(c)  of  the  Toxic 
Substances  Control  Act  (TSCA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Moss,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency,  Rm.  E-613,  401  M 
Street,  SW..  Washington,  DC  20460, 
(202-382-3395). 

SUPPLEMENTARY  INFORMATION:  The 

original  90-day  review  period  for  PMN 
P-85-735  was  scheduled  to  expire  on 
December  22, 1985.  BPA  published  a 
section  5(c)  extension  notice  for  the 
PMN,  in  the  Federal  Register  of 
December  31, 1985  (50  FR  53395),  to 
provide  the  Agency  with  sufficient  time 
to  issue  an  order  under  section  5(e).  The 
Order  would  have  prohibited  the 
Company  from  manufacturing  the  PMN 
substance  in,  or  importing  it  in  powder 
form  into,  the  United  States  pending  the 
submission  and  evalvation  of  test  or 
monitoring  data  addressing  the  potential 
risk  of  injury  to  human  health. 

The  review  period,  including  the 
extension  under  section  5(c),  is 
scheduled  to  expire  lanuary  19, 1987. 
After  the  Order  was  proposed,  the 
company  suspended  the  notice  review 
period  and  submitted  more'data  and 
information.  In  light  of  this  new  data 
and  information,  EPA  and  the  Company 
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agreed  to  enter  into  a  Consent  Order 
addressing  the  potential  risk  of  injury  to 
health. 

Therefore,  EPA  is  revoking  the 
remaining  portion  of  the  extended 
review,  effective  immediately. 

Dated:  November  8, 1986. 
Charles  L.  Elkins, 

Director.  Office  of  Toxic  Substances. 
[ra  Doc.  86-26650  Filed  1-1-25-86;  8:45  am] 
BILUNG  CODE  e560-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

November  19. 1986. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037, 
telephone  (202)  857-3800.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB.  Washington, 
DC  20503.  telephone  (202)  395-4814.  For 
further  information  contact  Doris  Benz, 
Federal  Communications  Commission, 
telephone  (202)  632-7513. 
OMB  No.:  3060-0003 
Title:  Application  for  Amateur  Radio 

Station  and/or  Operator  License 
Form  No.:  FCC  610 
Action:  Revision 
Estimated  Annual  Burden:  118,750 

Responses;  9,856  Hours 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  86-26623  Filed  11-25-86;  8:45  am] 

BILUNG  CODE  t712-01-M 

Information  Collection  Requirement 
Approvals  by  Office  of  Management 
and  Budget 

November  18, 1986. 

The  following  information  collection 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  For  further  information 
contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 


OMB  No.:  3060-0089 

Title:  Application  for  Land  Radio 
Station  License  in  the  Maritime 
Services 

Form  No.:  FCC  503 

A  revised  application  form  FCC  503  has 
been  approved  for  use  through  10/31/ 
89.  The  January  1986  edition  with  an 
expiration  date  of  11/30/87  will 
remain  in  use  until  revised  forms  are 
available. 

Federal  Communications  Commission. 

William  }.  Tricarico, 

Secretary. 

[FR  Doc.  86-26622  Filed  11-25-86;  8:45  am] 

BILUNG  CODE  6712-01-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

November  18, 1986. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Conmiission's 
duplicating  contractor,  International 
Transcription  Service,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  2037. 
telephone  (202)  857-3800.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB.  Washington, 
DC  20503,  telephone  (202)  395-4814.  For 
further  information  contact  Doris  Benz, 
Federal  Communications  Commission, 
telephone  (202)  632-7513. 
OMB  No:  3060-0064 
Title:  Application  for  Station 

Authorization  in  the  Private 

Operational  Fixed  Microwave  Radio 

Service 
Form  No.:  FCC  402 
Action:  Revision 
Estimated  Annual  Burden:  7,619 

Responses;  45,714  Hours 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  86-26621  Filed  11-25-66  8:45  am) 

BILUNG  CODE  6712-01-41 


[Report  No.  1629] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

November  17, 1986. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 


Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  within  15 
days  after  pubhcation  of  this  Public 
Notice  in  the  Federal  Register.  Replies  to 
an  opposition  must  be  filed  within  10 
days  after  the  time  for  filing  oppositions 
has  expired. 

Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Rock  Harbor,  Florida)  (MM 
85-372.  RM-5172)  Number  of  petitions 
received:  1. 

Federal  Communications  Commission. 

William  ].  Tricarico, 

Secretory. 

[FR  Doc.  86-26625  Filed  11-25-68;  8:45  am) 

BILUNG  CODE  6712-01-H 


[RIe  Nos.  BPH-850712P5  et  aL;  MM  Docket 
No.  86-425] 

Applications  for  Consolidated  Hearing; 
Teton  Broadcasting  Ltd.  Partnership, 
etai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant.  Oly.  and 
State 

Filehkj. 

MM  Docket 
No 

A.  Teton 

BPH-«50712P5 

86-425. 

Broadcasting 

bmrted  partnership, 

Jackson.  WY 

B  Kova 

BPH-850712P6 

Communications 

Uroted:  Jackson. 

WY. 

BPH-850712P8 

Inc.;  Jackson.  WY 

0  Echonet 

BPH-850712P9 

Corporaticn; 

Jackson,  WY. 

E  Beacon 

BPH-850712Q2 

(Dismissed.) 

Broadcasting.  Inc.. 

Jackson,  WY 

F  ArclM  Givens.  Jr.: 

8PH-e50712O4 

Jackson,  WY 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


I 
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/ssue  Heading  and  Appiicantfs/ 

1.  Environmental  Impact.  A.  C.  D.  F 

2.  SHe  Availdbitily.  B 

3.  Air  Hazard.  B.  C.  D.  F 

4.  Comparative.  A.  B,  C.  D.  F 

5.  Ultimate.  A.  B.  C  D.  F 

3.  If  there  is  any  non-standardized 
issuefs)  in  this  proceeding,  the  M\  text 
of  the  issue  and  the  applicantfs)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  hearing  designation  order  in 
this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  F€C  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commissions  duplicating  contractor. 
International  TraBscriptiofl  Services. 
Inc.,  2100  M  Street,  NW..  Washington. 
DC  20037.  (Telephone  (202)'857-3800J. 
Federal  Conununications  Commission. 
William  J.  Tricarico. 
Secretary. 
|FR  Doc.  86-26624  Filed  11-25-86!  8:45  am| 

BIUJMaCOOC*7tI-«1-« 


FEDERAL  MARITIME  COMMISSION 
Agrcement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{8)  parsuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-009847-016. 

Title:  U.S.  Atlantic  Coast/Brazil 
Agreement. 

Parties: 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Companhia  de  Navegacao  Maritime 
Netumar 

United  States  Lines  (S.A.)  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  provisions  of  the 
agreement  governing  alternate  coast 
service  until  December  .31, 1987. 

Agreement  No.:  212-009H4B-018. 


Title:  U.S.  Gulf  Ports/Brazil 
Agreement. 
Parties: 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Companhia  Maritima  Nacional 

United  States  Lanes  (S.A.)  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  provisions  of  the 
agreement  governing  alternate  coast 
service  until  December  31, 1987. 

Agreement  No.:  212-010027-016. 

Title:  Brazil/U.S.  Atlantic  Coast 
Agreement.  i 

Parties:  | 

Companhia  de  Kavegacao  Lloyd 

Brasileiro 
Companhia  de  Navegacao  Maritima 

Netumar  S/S 
United  States  Lines  (S.A.)  Inc. 
A/S  Ivarans  Rederi 
Empresa  Lineas  Maritimas  Arsentinas 

S/A 
A.  Bottacchi  S.A.  de  Navegacion 

C.F.I.L 
Van  Nteveh.  Gaudriaan  and  Co..  B.V. 
Synopsis:  The  proposed  amendment 
would  extend  the  provisions  of  the 
agreement  govemiig  alternate  coast 
service  until  December  31, 1987. 
Agreement  No.:  212-010286-010. 
Title:  Italy-U.S.A.  North  Atlantic  Pool 
Agreement. 
Parties: 

Compania  Trasatlantica  Espanola. 
S.A.  j 

lugolinija  i 

Nedlloyd  Lines 

Zim  Israel  Navigation  Company,  Ltd. 

"Italia"  di  Navigazione,  S.P.A. 

Farrell  Lines,  Inc. 

Sea-Land  Service,  Inc, 

Synopsis:  The  proposed  amendment 
would  extend  a  provision  excluding 
non-containerizabk  cargo  from  pool 
cargo  to  September  30, 1987.  and  would 
give  additional  individuals  authority  to 
execute  and  file  amendments  to  the 
agreement. 

Agreement  No.:  212-010320-014 

Title:  Brazil/U.S.  Gulf  Ports 
Agreement. 

Parties: 

Companhia  de  Navegacao  Lloyd 

Brasileiro 
Companhia  Martima  Nacional 
United  States  Lines  (S.A.)  Inc. 
Empresa  Linera  Maritimas  Areentinas 

S.A. 
A.  Bottacchi  S.A.  de  Navegacion 

C.F.M. 

Transportation  Maritima  Mexicana 
S.A. 

Synopsis:  The  proposed  amendment 
would  extend  the  jM-ovisions  of  the 
agreement  governing  alternate  coast 
service  until  December  31.  1987. 


Agreement  No.:  212-010382-010. 
Title:  Agrentina/U.S-  Guld  Ports 
Agreement. 
Parties: 

A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I. 

Cia.  de  Navegacao  Lloyd  Brasileiro 

Companhia  Maritima  Nacional 

Empresa  Lineas  Mantimas 
Argentinias  S.A. 

Reefer  Express  Lines  Pty.  Ltd. 

Transportacion  Maritima  Mexicana 
S.A. 

United  States  Lines  (S.A.)  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  provisions  of  the 
agreement  governing  alternate  coast 
service  until  Oecembar  31. 1987. 

Agreement  No.:  212-4n0386-009. 

Title:  Argentina/U.3.  Atlantic  Coast 
Agreement. 

Parties: 

A.  Bottacchi  S.A.  de  Navegacion 

C.F.I.I. 
Cia.  de  navegacago  Uoyd  Brasileiro 
Empresa  Lineas  Martimas  Arsentinas 

S.A. 
United  States  Lines  (S.A.)  Ina 
Reefer  Express  Unet  Pty.,  Ltd. 
Van  Nievelt  Goudriean  &  Co.,  by 

(Holland  Pan  Am) 

Synopsis:  The  proposed  amendment 
would  extend  the  provisions  of  the 
agreement  governing  eitemBte  coast 
service  untit  Decraifber  31.  Ifl87. 

Agreement  No.:  212-O1038&-'006. 

Title:  U.S.  Atlantic  Coast/ Argentina 
Agreement. 

Parties: 

A.  Bottacchi  S.A.  de  Navegacion 
CF.I.r 

Empresa  Lineas  Maritimas  Arsentinas 
S.A. 

United  States  Lines  (S.A.)  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  provisions  of  the 
agreement  governing  alternate  coast 
service  until  December  31. 1987. 

Agreement  No.:  212-010389-006. 

Title:  U.S.  Gulf  Ports/Argentina 
Agreement 

Parties: 

A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I. 

Empresa  Lineas  Maritimas  Arsentinas 
S.A. 

United  States  Lines  (S.A.)  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  provisions  of  the 
agreement  governing  alternate  coast 
service  until  December  31, 1987. 

Agreement  No.:  202-010676-022 

Title:  Mediterranean/U.S.A.  Freight 
Conference. 

Parties: 

Achille  Lauro 
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Q.IA.  Veaezolana  de  Navegscion 
Compania  Trasatlantica  Espanola, 

SA. 
Costa  Line 
Farrell  Lines,  Inc. 
"Italia"  de  Navigazione,  S.pA. 
Jugoliniia 
Jugooceanija 
Lykes  Lines 
Nedlloyd  Lines 
Sea-Land  Service,  Inc. 
Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
would  extend  indefinitely  the  previously 
filed  48  hour  notice  period,  excluding 
Saturdays,  Sundays  and  Holidays,  for 
independent  action  on  rate  or  service 
items  or  freight  forwarder 
compensation. 

Dated:  November  21, 19M. 

By  Order  of  the  Federal  Maritime 
Commission. 
(osepb  C.  Polking, 
Secreatry. 
|FR  Doc.  86-26639  Filed  11-25-86;  8:4S  am] 

BILLINQ  coot  •73(H>1-« 


FEDERAL  RESERVE  SYSTEM 

Rules  of  Organization;  Technical 
Amendments 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Technical  amendments. 

summary:  The  Secretary  of  the  Board 
has  approved  technical  amendments  to 
the  Board's  Rules  of  Organization  to 
reflect  organizational  changes.  The 
amendments  will  bring  descriptions  of 
the  functions  of  various  offices  and 
divisions  of  the  Board  up  to  date. 
EFFECTIVE  DATE:  November  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
]ames  McAfee,  Associate  Secretary 
(202-452-3259),  or  Earnestine  Hill  or 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 

Board's  Rules  of  Organization  is  an 
uncodified  regulation  issued  as  required 
by  section  (a)(1)  of  the  Freedom  of 
Information  Act.  5  U.S.C-  552(a)(1). 
Copies  are  available  fi^m  the  Board's 
Publication  Section,  Washington.  DC 
20551  (202)  452-3245. 

Kulea  of  Orgaaizatioa 

1.  Paragraph  (b)  of  section  2  of  the 
Board's  Rules  of  Organization  is  revised 
to  read  as  follows: 


SECTION  Z^-Composition  and  Location 

***** 

(b)  Location  and  butinesa  hours.  The 
principal  offices  of  th«  Board  are  at  20th 
Street  and  Constitution  Avcnua  NW., 
Washington.  DC  20551.  The  public 
entrance  is  at  20th  and  C  Streets  NW. 
The  Board's  regular  business  hours  are 
from  8:45  a.m.  to  5:15  p.m.  each  weekday 
except  Saturday,  but  its  business  hours 
may  be  changed  from  time  to  time. 

2.  Section  3  of  the  Board's  Rules  of 
Organization  is  revised  to  read  as 
follows: 

SECTION  3— Central  Organization 

The  Board's  central  organization 
consists  of  the  members  of  the  Board 
and  the  following  offices,  divisions,  and 
officials: 

(a)  Office  of  Board  Members  consists 
of  the  members  of  the  Board,  and 
assistants  and  special  assistants  to  the 
Board  assigned  to  public  affairs  and 
congressional  liaison. 

(b)  Office  of  Staff  Director  for 
Monetary  and  Financial  Policy  is 
responsible  for  preparation  of  position 
papers  and  other  documents  on 
monetary  policy  issues,  including  issues 
relating  to  open  market,  discount,  and 
reserve  requirements  policy; 
performance  of  secretariat  functions  for 
the  Federal  Open  Market  Committee: 
coordination  of  regulatory  and 
statistical  issues  closely  related  to 
monetary  policy;  liaison  with  the  trading 
desk  at  the  Federal  Reserve  Bank  of 
New  York  in  connection  with  open 
market  operations:  liaison  with  Treasury 
and  other  agencies  in  the  domestic 
financial  area;  coordination  with  the 
System  Account  Manager  and  with  the 
Treasury  on  foreign  exchange  market 
operations,  Eurodollar  and  international 
banking  policy  issues;  coordination  of 
analysis  and  development  of  options  for 
Board  consideration  with  regard  to 
foreign  exchange  policies  and  the 
international  payments  mechanism;  and 
appropriate  staff  coordination  with 
other  agencies  in  these  areas. 

(c)  Office  of  Staff  Director  for  Federal 
Reserve  Bank  Activities  is  responsible 
for  overseeing  the  Division  of  Federal 
Reserve  Bank  Operations,  assisting  the 
Board's  Committee  on  Federal  Reserve 
Bank  Activities,  and  coordinating  the 
fimctions  of  other  Board  divisions  that 
relate  to  Federal  Reserve  Bank  matters. 
The  responsibilities  of  this  office  also 
include  all  Reserve  Bank  director 
matters,  coordination  of  the  annual 
evaluation  program  for  Federal  Reserve 
Banks,  the  Federal  Reserve  System's 
program  for  emergency  preparedness, 
and  representing  the  Board  in  activities 
pertaining  to  Bank  operational  matters 


in  meetings  with  forei^  central  ba^ks 
and  other  United  States  government 
agencies. 

(d)  Office  of  Staff  Director  for 
Management  n  responsible  for  the 
planning  and  coordination  of  staff 
operations  and  organization,  resource 
management,  and  supervision  of  the 
following  functions:  Board  building 
administration  and  operations.  Board 
budget  and  accounting  activities,  the 
Automation  Policy  and  Programs 
Committee,  personnel-related  activities, 
equal  employment  opportunity,  and 
contingency  planning  operations. 

(e)  Office  of  the  Executive  Director 
for  Information  Resource  Management 
is  responsible  for  overseeing  the 
Division  of  Hardware  and  Software 
Systems  and  the  Division  of 
Applications  Development  and 
Statistical  Services.  The  office  has 
overall  responsibility  for  advanced 
planning  and  conceptual  application  of 
technology,  for  automation  policy,  and 
for  coordination  of  automation  projects 
with  other  components  of  the  Federal 
Reserve  System. 

(f)  Office  of  the  Secretary,  headed  by 
the  Board's  secretary,  coordinates  and 
handles  items  requiring  Board  action, 
including  actions  under  delegated 
authority;  prepares  agendas  for  Board 
meetings;  implements  actions  taken  at 
Board  meetings;  prepares,  circulates, 
and  indexes  minutes  of  the  Board;  has 
responsibility  for  the  Board's  regulatory 
planning  and  review;  publishes  the 
Federal  Reserve  Regulatory  Service  and 
related  manuals;  provides  liaison  at  the 
staff  level  with  the  Federal  Advisory 
Council,  the  Thrift  Institutions  Advisory 
Council,  and  ad  hoc  groups  of  the 
Reserve  Banks;  makes  arrangements  for 
individuals  and  groups  visiting  the 
Board;  maintains  custody  of  and 
provides  reference  service  to  official 
records  of  the  Board;  handles 
correspondence  and  public  requests  for 
records;  secures  visas  for  official  travel 
of  System  personnel;  and  provides  relief 
secretarial  and  stenographic  services. 

(g)  Legal  Division,  headed  by  the 
Board's  general  counsel,  advises  the 
Board  in  carrying  out  its  statutory  and 
regulatory  responsibilities  by  the 
preparation  of  Board  decisions, 
regulations,  rules,  instructions,  and  legal 
interpretations  of  statutes  and 
regulations,  administered  by  the  Board; 
represents  the  Board  in  civil  litigation 
and  administrative  proceedings;  assists 
other  divisions  in  fulfilling  their 
responsibihties  in  such  areas  as 
contracting,  fiscal  agency  activities. 
Federal  Reserve  Bank  matters,  labor 
law,  ];>ersonnel,  and  supervisory 
enforcement  matters;  and  prepares 


42936 


I 

Federal  Register  /  Vol.  51.  No.  228  /  Wednesday.  November  26.  1986  /  Nojlices 


testimony  or  comments  on  proposed 
legislation. 

(h)  Division  of  Research  and 
Statistics,  headed  by  a  director, 
provides  the  Board  and  the  Federal 
Open  Market  Committee  with  the 
economic  analysis  and  information 
needed  for  current  operations,  for  the 
formulation  of  monetary  and  credit 
policies,  and  for  the  exercise  of 
responsibilities  with  regard  to  bank 
regulation;  prepares,  publishes,  and 
interprets  a  variety  of  statistical  series 
in  the  financial  and  nonfinancial  fields; 
conducts  basic  research  relating  to  the 
effects  of  monetary  policy  on  economic 
activity  and  prices  and  to  the  effects  of 
financial  regulation  on  the  structure  and 
functioning  of  financial  markets. 

(i)  Division  of  International  Finance, 
headed  by  a  director,  provides  the 
Board,  the  Federal  Open  Market 
Committee,  and  other  System  officials 
with  assessments  of  current 
international  economic  and  financial 
developments.  Staff  members  analyze 
major  economic  and  financial 
developments  abroad,  issues  connected 
with  exchange  market  developments, 
international  financial  flows  and  their 
implications,  the  international  monetary 
and  financial  systems  and  their 
evolution,  and  the  balance-of-payments 
adjustment  process.  The  division 
provides  economic  data  and  analyses 
for  public  release.  It  also  works  with  the 
Chairman  and  other  Board  members  in 
their  roles  as  members  of  various 
interagency  bodies  dealing  with 
international  economic  policy  issues. 

(j)  Division  of  Federal  Reserve  Bank 
Operations,  headed  by  a  director, 
advises  and  assists  the  Board  in  its 
oversight  of  Reserve  Bank  operations. 
The  division  is  responsible  to  the  Board 
on  matters  concerning  payments  system 
policy,  the  price  and  level  of  Federal 
Reserve  Bank  services  (check  collection, 
funds  transfer,  automated  clearing 
house,  net  settlement,  securities,  and 
coin  and  currency),  and  improvements 
to  the  efficiency  of  the  payments 
mechanism.  It  also  maintains  liaison 
with  interested  parties  on  payments 
matters. 

The  division  reviews  and  appraises 
Reserve  Bank  communications  and 
automation  plans  and  proposals,  as  well 
as  Reserve  Bank  building  plans.  It 
reviews  proposed  Reserve  Bank 
budgets;  administers  expense  control 
and  budgeting  system  for  collection  and 
analysis  of  budget  and  expense  data; 
prescribes  accounting  principles, 
standards,  and  related  requirements  to 
be  followed  by  the  Reserve  Banks;  and 
provides  certain  centralized  financial 
accoimting  services. 


The  division  conducts  an  annual 
financial  examination  of  each  Reserve 
Bank.  It  also  conducts  operational 
reviews  of  various  Reserve  Bank 
functions,  including:  check  collection, 
electronic  payments,  coin  and  currency, 
securities,  fiscal  agency,  open  market, 
protection,  data  processing, 
communications,  accounting,  and  audit. 

The  division  maintains  liaison  with 
the  Treasury  and  other  government 
agencies  to  facilitate  the  System's  role 
as  fiscal  agent  to  the  United  States.  It 
also  coordinates  the  printing  and 
distribution  of  Federal  Reserve  notes 
and  is  jointly  responsible  with  the 
Bureau  of  the  Mint  for  the  production 
and  distribution  of  coin. 

(k)  Division  of  Banking  Supervision 
and  Regulation,  headed  by  a  director. 
coordinates  the  bank  supervisory 
functions  of  the  System  and  evaluates 
the  examination  procedures  of  the 
Reserve  Banks;  exercises  general 
supervision  of  the  commercial  and 
fiduciary  activities  of  state  member 
banks;  administers  the  supervisory 
features  of  laws  and  regulations  relating 
to  affiliates  and  bank  holding 
companies;  supervises  various  foreign 
banking  activities  of  member  banks  an^^ 
foreign  banking  and  financing 
corporations;  administers  the  public 
disclosure  provisions  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  in 
their  application  to  state  member  banks, 
and  the  provisions  of  the  act  giving 
responsiblity  to  the  Board  for  regulating 
security  credit  transactions;  administers 
the  pertinent  provisions  of  the  Financial 
Institutions  Supervisory  Act  of  1966,  and 
amendments  contained  in  the  Financial 
Institutions  Regulatory  and  Interest  Rate 
Control  Act  of  1978.  in  their  application 
to  state  member  banks,  bank  holding 
companies,  nonbank  subsidiaries.  Edge 
Act  corporations,  foreign  banks  with 
domestic  operations,  and  persons 
related  to  such  institutions;  monitors  the 
Currency  and  Foreign  Transactions 
Reporting  Act  in  its  application  to  state 
member  banks  and  Edge  Act 
corporations;  pirocesses  and  presents  to 
the  Board  applications  filed  pursuant  to 
the  Bank  Holding  Company  Act  of  1956. 
as  amended,  and  the  Bank  Merger  Act 
and  various  other  applications 
submitted  under  the  provisions  of  the 
Federal  Reserve  Act  or  related  statutes; 
and  advises  the  Board  regarding 
developments  in  banking  and  bank 
supervisory  policies  and  procedures. 

(1)  Division  of  Consumer  and 
Community  Affairs,  headed  by  a 
director,  implements  consumer  affairs 
legislation  for  which  the  Board  has 
responsibility.  Its  functions  include 
drafting  regulations  and  interpretations 


pursuant  to  tbe  Triith  in  Lending  Act.  the 
Equal  Credit  Opportunity  Act.  the  Home 
Mortgage  Disclosure  Act.  the  Fair  Credit 
Billing  Act.  the  Consumer  Leasing  Act. 
the  Electronic  Funds  Transfer  Act,  and 
the  Federal  Trade  Commission 
Improvements  Act  for  financial 
institutions  and  other  firms  engaged  in 
consumer  credit,  electronic  funds 
transfer,  and  leasing  activities.  The 
division  also  administers  the  Board's 
consumer  complaint  handling  system 
and  directs  and  monitors  enforcement 
activities  with  regard  to  state  member 
banks.  The  legislation  enforced  includes 
the  acts  mentioned  as  well  as  the 
Company  Reinvestment,  Fair  Credit 
Reporting,  Fair  Debt  Collection 
Practices.  Fair  Housing,  Flood  Disaster 
Protection,  and  Real  Estate  Settlement 
Procedures  Acts  and  Regulation  Q, 
Interest  on  Deposits.  The  division 
assists  the  community  affairs  activities 
of  the  Reserve  Banks,  which  are  related 
to  the  Federal  Reserve's  Community 
Reinvestment  Act  responsibilities. 

(m)  Division  of  Personnel,  headed  by 
a  director,  is  responsible  for  the 
development  and  implementation  of 
Board  personnel  policies  and  programs, 
and  advises  and  assists  the  Board  and 
the  Reserve  Banks  on  personnel  matters 
pertaining  to  the  Federal  Reserve  Banks. 

(n)  Division  of  Support  Services, 
headed  by  a  director,  is  responsible  for 
duplication  and  distribution  of  Board 
publications,  press  releases,  speeches 
find  testimony;  space  management; 
printing,  contracting,  and  supply 
!  ervices.  communications;  food  service 
Management;  operation  and 
maintenance  of  electrical  and 
mtchanical  systems;  buildings  and 
grounds  maintenance;  and  personnel 
and  building  security. 

(o)  Office  of  the  Controller,  headed  by 
the  Board's  controller,  assists  the 
Board's  divisions  and  the  Federal 
Financial  Institutions  Examination 
Council  in  establishing  and  operating 
within  their  organizational  structures,  in 
managing  their  resources,  and  in 
ensuring  the  propriety  and 
accountability  of  resource  utilization  by: 
Administering  the  budget  functions  of 
planning,  formulating,  executing, 
reviewing,  and  reporting;  receiving  and 
disbursing  funds;  maintaming  books  of 
account;  developing  means  to  improve 
operations;  conducting  organizational 
analyses;  conducting  program  analyses; 
providing  financial  analysis  and 
consultation;  reporting  results  of 
operations;  conducting  special  studies; 
maintaining  records  of  organizational 
and  financial  transactions:  assuring  that 
proper  cost/benefit  and  lease  purchase 
analyses  are  a  part  of  major  capital 
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investisents;  and  partic^MUiog  in  or 
supporting  managerial  committeea  and 
task  forces. 

(p)  Division  of  Hardware  and 
Software  Systems,  headed  by  a  director, 
is  responsible  for  the  overall  planning, 
acquisitioa  implementation,  operation, 
and  maintenance  of  the  Board's 
automation  and  data  communications 
equipment,  environmental  oporating  and 
data  base  systems  software,  data 
processing  and  communications 
security,  mainframe  linkage  to 
distributed  processing,  and  other 
hardware  and  environmental  software 
required  at  the  Board  and  the 
Contingency  Processing  Center  (CPC). 
The  division  is  responsible  for  providing 
a  climate  in  which  users  share 
responsibility  in  determining  needs  and 
translating  these  needs  into  services, 
and  providing  effective  and  efficient 
improvements  in  all  automation  and 
communication  system  services  to  the 
Board  and  through  the  CPC  to  the 
Federal  Reserve  System. 

f  q)  Division  of  Applications 
Development  and  Statistical  Services, 
headed  by  a  director,  is  responsible  for 
the  design,  development,  and 
implementation  of  applications 
software;  for  the  collection,  processing, 
and  maintenance  of  statistical  and 
regulatory  data  provided  by  commercial 
banks,  bank  holding  companies,  other 
financial  institutions,  and  Federal 
Reserve  Banks,  and  for  the  provision  of 
technical  consulting  services  relating  to 
automation  activities  in  other  Board 
divisions  and  ofTices. 

(r)  Other  personnel.  The  Board  does 
not  employ  administrative  law  judges  or 
hearing  officers  as  regular  members  of 
its  staff,  but,  in  accordance  with 
applicable  provisions  of  law  and  in 
individual  cases  as  the  need  may  arise, 
the  Board  obtains  and  utilizes 
administrative  law  judges  and  hearing 
officers,  whose  functions  in  such 
capacity  are  appropriately  separated,  as 
required  by  law,  from  investigative  and 
prosecuting  functions  of  the  staff. 

3.  The  appendix  to  the  Board's  Rules 
of  Organization  is  revised  to  read  as 
follows: 

Appendix 

Federal  Reserve  Banks 

Boston ' 

600  Atlantic  Avenue,  Boston, 
Massachusetts  02106 

New  York ' 

33  Liberty  Street  (Federal  Reserve  P.O. 
Station),  New  York,  New  York  10045 
Buffalo  Branch 

160  Delaware  Avenue.  Buffalo,  New  York 
14202  (P.O.  Box  961,  Buffalo.  New  York 
14240) 

Philadelphia 
Ten  Independence  Mall,  Philadelphia  19106 


(P.O.  Box  66,  Philadelphia,  Pennsylvania 
19106) 

Cleveland' 

1455  East  Sixth  Street  (P.O.  Box  6387). 
Cleveland,  Ohio  44101 

Cincinnati  Branch 

150  East  Fourth  Street  (P.O.  Box  999), 
Cincinnati.  Ohio  45201 

Pittsburgh  Branch 

m  Grant  Street  (P.O.  Box  867),  Pittsburgh, 
Pennsylvania  15230 

Richmond' 

701  East  Byrd  Street,  Richmond.  Virginia 
23219  (P.O.  Box  27622,  Richmond, 
Virginia  23261) 

Baltimore  Branch 

502  S.  Sharp  Street,  Baltimore,  Maryland 

21201  (P.O.  Box  137a  Baltimore. 

Maryland  21203) 
Charlotte  Branch 

401  South  Tryon  Street  (P.O.  Box  30248), 
Charlotte.  North  Carolina  28230 

Culpepper  Communications  and  Records 
Center 

P.O.  Drawer  20,  Culpepper,  Virginia  22701 
Atlanta 

104  Marietta  Street,  NW.,  Atlanta,  Georgia 
30303  (P.O.  Box  1731.  Atlanta,  Geoisia 
30301-1731) 

Birmingham  Branch 
1801  Fifth  Avanne,  North,  Birmingham, 
Alabama  3S2Q2  (P.O.  Box  C-10447. 
Birmingham,  Alabama  95283) 
Jacksonville  Branch 

515  lulia  Street,  Jacksonville,  Florida  32231 
Miami  Branch 

9100  Northwest  36th  Street.  Miami,  Florida 
33178  (P.O.  Box  520847,  Miami.  Florida 
33152) 

Nashville  Branch 

301  Eighth  Avenue.  North.  Nashville. 
Temiessee  37203 

New  Orleans  Branch 

525  St.  Charles  Avenue  (P.O.  Box  82830), 
New  Orleans,  Louisiana  70161 

Chicago ' 

230  South  La  Salle  Street  (P.O.  Box  834), 
Chicago,  Illinois  60690 
Detroit  Branch 

160  Fort  Street.  West  (P.O.  Box  1059). 
Detroit,  Michigan  46231 
St.  Louis 

411  Locust  Street,  St.  Louis,  Missouri  63102 
(P.O.  Box  442,  St.  Louis.  Missouri  63166) 
Little  Rock  Branch 

325  West  Capita!  Avenue  (P.O.  Box  1261). 
Little  Rock,  Arkansas  72203 

Louisville  Branch 

410  South  Fifth  Street,  Louisville.  Kentucky 

'Additional  ofRcai  of  these  Bank*  are  located  at 
Lewiiton.  Maine  04240;  Windsor  Locks.  Connecticut 
06O96;  Cranford,  New  Jersey  07016;  lericho.  New 
York  11753;  Utica  at  Oriskany,  New  York  13424; 
Columbus,  Ohio  43214;  Columbia,  South  Carolina 
29210:  Charleston.  West  Virginia  25328:  Des  Moines. 
Iowa  50306:  Indianapolis.  Indiana  46204;  and 
Milwaukee.  Wisconsin  53202. 


40201  (P.O.  Box  32710.  Louisville. 
Kentucky  40232) 

Memphis  Branch 

200  North  Main  Street,  Memphis. 
Tennesaee  38103  (P.O.  Box  407,  Memphis. 
Tennessee  38101) 

Minneapolia 

250  Marquette  Avenue,  Minneapolis, 
Minnesota  55480 
Helena  Branch 

400  North  Park  Avenue,  Helena,  Montana 
59501 

Kansas  City 

925  Grand  Avenue.  Kansas  City,  Missouri 
64198 

Denver  Branch 

1020 16th  Street.  Denver.  Colorado  80202 
(Terminal  Annex— P.O.  Box  5228. 
Denver,  Colorado  80217) 

Oklahoma  City  Branch 

226  Dean  A.  MCCee  Avenue  (P.O.  Box 
25129),  Oklahoma  City,  Oklahoma  73125 

Omaha  Branch 

1710  Dodge  Street  (P.O.  Box  3956),  Omaha, 
Nebraska  68102 

Dallas 

400  South  Akard  Street  (Station  K).  Dallas. 
Texas  7S222 

El  Paso  Branch 

301  East  Main  Street  (P.O.  Box  100),  El 
Paso,  Texas  79999 

Houston  Branch 

1701  San  Jacinto  Street.  Houston,  Texas 
77002  (P.O.  Box  2578),  Houston,  Texas 
77252) 

San  Antonio  Branch 
128  East  Nueva  Street,  San  Antonio,  Texas 
78204  {P.O.  Box  1471.  San  Antonio,  Texas 
78295) 

San  Francisco 

101  Market  Street,  San  Francisco, 
California  94104  (P.O.  Box  7702,  San 
Francisco,  California  94120) 

Los  Angeles  Branch 

409  West  Olympic  Boulevard.  Los  Angeles, 
Cahfomia  90015  (Terminal  Annex— P.O. 
Box  2077,  Los  Angeles,  California  90051) 
Portland  Branch 

915  S.W.  Stark  Street,  Portland.  Oregon 
97025  (P.O.  Box  3436.  Portland.  Oregon 
97208) 

Salt  Lake  City  Branch 

120  South  State  Street,  Salt  Lake  City.  Utah 
64111  (P.O.  Box  30780.  Salt  Lake  City, 
Utah  84125) 

Seattle  Branch 

1015  Second  Avenue,  Seattle.  Washington 
98104  (P.O.  Box  3567.  Seattle. 
Washington  98124) 
Board  of  Governors  of  the  Federal  Reserve 
System.  November  21, 1986. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  86-26685  Filed  11-25-86;  8:45  am] 
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Change  in  Bank  Control  Notices; 
Acquisitions  of  Banlcs  or  Banic  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the  notices 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  12, 1986. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Robert  J.  McFann,  Lakewood, 
Colorado;  Robert  Gregory,  Denver, 
Colorado;  Brent  V.  Lovejoy,  Englewood, 
Colorado;  Douglas  R.  Olson,  Denver, 
Colorado;  Equity  Concepts,  Englewood, 
Colorado;  Edward  I.  Nichols,  Denver, 
Colorado;  Nancy  Gallanis  and  Michael 
Krueger,  Denver,  Colorado;  and  Glen  B. 
Clark,  Jr..  Denver,  Colorado;  to  acquire 
44.4  percent  of  the  voting  shares  of  The 
Bank  of  Aurora,  Aurora,  Colorado. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President),  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Roy  Doumani.  Beverly  Hills. 
California;  Gerald  L.  Parsky,  Los 
Angeles,  California;  William  E.  Simon, 
Morriston,  New  Jersey;  and  Larry  B. 
Thrall.  Jr.,  Beverly  Hills,  California;  to 
acquire  an  additional  54.4  percent  of  the 
voting  shares  of  World  Trade  Bancorp, 
Beverly  Hills.  California,  and  thereby 
indirectly  acquire  World  Trade  Bank, 
N.A..  Beverly  Hills.  California. 

2.  Kem  Gardner,  Salt  Lake  City.  Utah; 
to  acquire  an  additional  22  percent  of 
the  voting  shares  of  Union 
Bancorporation.  Salt  Lake  City.  Utah, 
and  thereby  indirectly  acquire  Union 
Bank,  Salt  Lake  City,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20. 1986. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26604  Filed  11-25-66:  8:45  am] 
MUJNG  CODE  S21(M)1-M 


Duco  Bancshares,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (fj)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices,"  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  wouid 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  16, 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Duco  Bancshares.  Inc.,  Villa  Park. 
Illinois;  to  acquire  Banill  Corporation, 
Normal,  Illinois,  and  thereby  engage  in 
insurance  sales  as  an  agent  or  broker  for 
the  sale  of  life,  health  and  accident 
insurance  that  is  directly  related  to 
extension  of  credit  by  its  subsidiary 
bank,  through  the  acquisition  of 
Company  pursuant  to  225.25(b)(8)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  Normal  and 


Bloomington.  Illinois  and  surrounding 
McLean  County.  Comments  on  this 
application  must  be  received  by 
December  4, 1986. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California;  to  acquire  Goldome 
Premium  Finance,  Inc.,  Bohemia,  New 
York,  and  thereby  engage  in  financing 
the  payment  of  consumer  and 
commercial  insurance  premiums  through 
its  indirect  subsidiary.  Security  Pacific 
Insurance  Premium  Financing.  Inc.,  from 
offices  in  Baltimore,  Maryland;  Keene, 
New  Hampshire;  Cherry  Hill  and 
Keyport,  New  Jersey;  and  Buffalo,  New 
York,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20,  1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-26607  Filed  11-25-86:  8:45  am) 

BILLING  CODE  6210-01-M 


Financial  Corporation  of  Central 
Illinois,  inc.;  Formation  of,  Acquisition 
by,  or  Merger  of  Bank  Holding 
Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  15, 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
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South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Financial  Corporation  of  Central 
Illinois,  Inc.,  Strasburg,  Illinois;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Strasburg  Slate  Bank, 
Strasburg,  Illinois. 

Board  of  GovernorB  of  the  Federal  Reserve 
System,  November  20,  1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-26608  Filed  11-25-86;  8:45  am| 
BILUNG  COOC  621(H)1-M 


Irving  Bank  Corporation;  Application 
To  Engage  de  Novo  in  Permissible 
Nonbaniting  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  §  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  commence  or  to  engage  de 
novo  either  directly  or  through  a 
subsidiary,  in  a  nonbanking  activity  that 
is  I'sted  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
vtfill  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  12, 1986. 


A.  Federal  Reserve  Bank  of  New  York 

(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Irving  Bank  Corporation,  New  York. 
New  York;  to  engage  de  novo  through  its 
subsidiary,  Irving  Trust  Company 
California,  San  Francisco,  California,  in 
performing  the  functions  or  activities 
which  may  be  performed  by  a  trust 
company  (including  activities  of  a 
fiduciary,  agency  or  custodial  nature]  in 
the  manner  authorized  by  the  law  of  the 
State  of  California  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20, 1986. 
lames  McAfee, 

Associate  Secretory  of  the  Board. 
|FR  Doc.  86-26609  Filed  11-25-86:  8:45  amj 
BILUNG  CODE  6210-01-M 


Warranty  Bancorporation 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  86- 
25790),  published  at  page  41434  of  the 
issue  for  Friday,  November  14, 1988. 

Under  the  Federal  Reserve  Bank  of 
Chicago,  the  entry  for  Warranty 
Bancorporation  is  corrected  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Warranty  Bancorporation, 
Ottumwa,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  South 
Ottumwa  Savings  Bank,  Ottumwa,  Iowa. 

Comments  on  this  application  must  be 
received  by  November  28, 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20. 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-26610  Filed  11-25-86:  8:45  am) 
BILLING  CODE  6210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

GSA  Bulletin  FPMR  A-91;  General 

November  13, 1986. 

To:  Heads  of  Federal  agencies 
Subject:  Use  of  GSA  office  relocation 
contracts. 
1.  Purpose.  This  bulletin  advises 
Federal  agencies  that  effective  July  3, 
1986.  FPMR  Amendment  G-79  (51  FR 
24329,  )uly  3, 1986)  amended  41  CFR 
101-40.109-2  and  101-40.1O9-3  by 
removing  the  provision  for  mandatory 


use  of  office  relocation  contracts 
entered  into  by  the  General  Services 
Administration  (GSA)  on  or  after  July  3, 
1986. 

2.  Applicability.  The  guidelines  in  this 
bulletin  apply  to  all  civilian  executive 
agencies  subject  to  41  CFR  Part  101-40. 

3.  Expiration  date.  This  bulletin 
expires  October  31, 1987,  unless  sooner 
canceled  or  revised. 

4.  Background.  Prior  to  July  3, 1986, 
agencies  were  authorized  to  make  their 
own  arrangements  for  office  relocations 
within  specified  dollar  thresholds.  In  all 
other  instances.  GSA  entered  into  term 
and  single  office  move  contracts,  and 
these  contracts  were  made  mandatory 
for  use  by  all  agencies.  GSA  has 
determined  that  use  of  GSA  office 
relocation  contracts  will  no  longer  be 
mandatory  on  other  agencies.  Therefore, 
FPMR  Amendment  G-79  was  issued  to 
authorize  agencies  either  to  enter  into 
their  own  office  relocation  contracts  or 
request  the  appropriate  GSA  office  (see 
41  CFR  101-40.101-1)  to  enter  into 
contracts  on  behalf  of  the  requesting 
agency. 

5.  Effect  on  existing  contracts.  GSA 
mandatory  use  office  relocation 
contracts  entered  into  prior  to  July  3. 
1986.  will  remain  in  force  for  the  life  of 
those  contracts.  When  those  contracts 
expire,  new  contracts  will  be  subject  to 
the  nonmandatory  provisions  of  FPMR 
Amendment  G-79.  Mandatory  contracts 
entered  into  prior  to  July  3, 1986,  are  not 
to  be  extended  through  exercise  of 
renewal  options.  Before  contracting  for 
office  relocation  services,  agencies 
should  confer  with  the  appropriate  GSA 
office  to  determine  if  any  mandatory  use 
contracts  are  still  in  effect. 

By  delegation  of  the  Commissioner.  FSS. 

William  B.  Foote, 

Assistant  Commissioner,  Office  of  Policy  and 
Agency  Liaison. 

[FR  Doc.  86-26626  Filed  11-25-86:  8:45  amj 

BILUNO  CODE  M20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Mental  Health  Small  Grant  Review 
Committee;  Reestablishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463,  86  Stat.  770-776)  and  the  Anti- 
Drug  Abuse  Act  of  1986.,  (Pub.  L.  99-570, 
section  501(j)),  the  Administrator. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  (ADAMHA),  announces 


I 
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the  reestablishment.  effective  December 
2. 1986,  of  the  following  commiftee: 
Mental  Health  Small  Grant  Review 
Committee. 

The  duration  of  this  committee  is 
continuing  unless  formally  determined 
by  the  Administrator,  ADAMHA,  that 
termination  would  be  in  the  best  public 
interest. 

This  notice  is  late  because  of  very 
recent  legislative  changes  which 
necessitated  revisions  of  committee 
charter  documents. 

Dated:  November  20. 1986. 
Donald  Ian  Macdonald 

Administrator.  Alcohol.  Dru^  Abuse,  and 
Muntul  Health  Administratun. 
\W.  Doc.  86-26651  Filed  11-25-86:  8:45  dm) 
BtLUNG  CODE  4160-20-M 


National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of  Board 
of  Scientific  Counselors 

Pursuant  to  Pub.  L.  92^63.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  December  15. 16  and  17. 
The  meetings  will  be  held  in  the 
Solarium.  11th  Floor.  Building  10, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  December  15  from  9:00  a.m.  until 
12:00  p.m.  and  1:15  p.m.  until  5:45  p.m. 
During  this  open  session,  the  permanent 
staff  of  the  Laboratories  of  Immunology 
and  Immunoregulation  will  present  and 
discuss  their  immediate  past  and 
present  research  activities. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L.  92-463, 
the  meeting  of  the  Board  will  be  closed 
to  the  public  on  December  15  from  8:30 
a.m.  until  9:00  a.m.,  and  from  12:00  p.m. 
until  1:15  p.m.,  and  on  December  16  from 
8:00  a.m.  until  recess  and  on  December 
17  from  8:30  a.m.  until  adjournment  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  by  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  including  consideration  of 
personal  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 


Room  7A-32.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892, 
telephone  (301)  496-5717,  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  Board  members  upon  request. 

Dr.  John  I.  Gallin.  Executive  Secretary, 
Board  of  Scientific  Counselors.  NIAID. 
National  Institutes  of  Health.  Building 
10,  Room  11C103.  telephone  (301)  496- 
3006,  will  provide  substantive  program 
information. 

(Caldlog  of  Federal  Domestic  Assistance 
Program  No.  13-301.  National  Institutes  of 
Health) 

Dated:  November  13.  1986. 
Betly  |.  Beveridge, 

NIH  Committee  Management  Officer. 
(FR  Doc.  86-26617  Filed  11-25-86;  8:45  amj 

BILLING  CODE  414O-01-M 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  covers  the 
Social  Security  Administration.  Notice  is 
hereby  given  that  Chapter  SE,  as 
published  in  the  Federal  Register  on 
August  7, 1979.  and  as  amended  on  May 
7, 1984  and  June  13, 1984,  is  being 
amended  to  reflect  the  establishment  of 
the  Office  of  Communications 
Technology.  This  change  consolidates 
the  Agency's  audiovisual  and  graphics 
functions.  The  revisions  are  as  follows: 

Chapter  SE — Office  of  Governmental 
Affairs 

SE.00    Mission 
SE.IO    Organization 
SE.20    Functions 

Section  SE.  10     The  Office  of 
Governmental  Affairs— (Organization): 

Add: 

F.  The  Office  of  Communications 
Technology  (     ). 

Section  SE.20     The  Office  of 

Go  vern mental  Affairs— (Functions): 

Add: 

F.  The  Office  of  Communications 
Technology  {     )  directs  and  implements 
technical  information  communications 
functions  for  the  Agency.  The  Office  is 
responsible  for  the  design  and 
production  of  audiovisual  and  graphics 
materials.  The  Office  utilizes  state-of- 
the-art  technological  theories,  principles 
and  .methodologies,  in  determining  and 
creating  the  most  effective  means  of 
communicating  the  Agency's 
information. 


Dated:  November  7. 1986. 

Nelson  ].  Sabatini, 

Deputy  Commissioner  for  Munagement  and 
.■\ssessment. 

|KR  Doc.  86-26641  Filed  11-25-86:  8:45  am) 

BILLING  CODE  4190-1 1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  N-86-16S41 

Submission  of  Proposed  information 
Collections  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  ONffi  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  Telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
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Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collecdon  to  OMB 

Proposal:  Mortgagee's  Certification  and 

Application  for  Interest  Reduction 

Payments 
Office:  Administration 
Form  Number:  HUD-3111 
Frequency  of  Submission:  Monthly 
Affected  Public:  State  or  Local 

Governments  and  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  90 
Status:  Extension 
Contact:  Inder  K.  Varma,  HUD,  (202) 

755-6706;  Robert  Fishman,  OMB.  (202) 

395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 

Reduction  Act,  44  U.S.C.  3507:  sec.  7(d)  of  the 

Department  of  Housing  and  Urban 

Development  Act  42  U.S.C.  3535(d). 
Dated:  November  19. 1986. 

Proposal:  Tenant  Participation  and 
Management  in  Public  Housing 
Projects;  Eligibility  for  Comprehensive 
Improvement  Assistance  Program 
Funds 

Office:  Public  and  Indian  Housing 

Form  Number:  None 

Frequency  of  Submission:  On  Occasion 

Affected  Public:  Individuals  or 
Households,  State  or  Local 
Governments.  Businesses  or  Other 
For-Profit,  Non-Profit  Institutions,  and 
Small  Businesses  or  Organizations 

Estimated  Burden  Hours:  5,800 

Status:  Revision 

Contact:  Janice  Rattley,  HUD.  (202)  755- 
1800:  Robert  Fishman,  OMB,  (202)  395- 
6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  November  19. 1986. 

Proposal:  Comprehensive  Improvement 

Assistance  Program  (CIAP):  Project 

Implementation  Schedule 
Office:  Public  and  Indian  Housing 
Form  Number:  None 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  State  or  Local 

Governments  and  Non-Profit 

Institutions 
Estimated  Burden  Hours:  2,000 
Status:  Extension 
Contact:  Pris  P.  Buckler,  HUD.  (202)  755- 

6640;  Robert  Fishman,  OMB,  (202)  395- 

6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 


42941 


Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  19, 1986. 
John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

|FR  Doc.  86-26632  Filed  11-25-86;  8:45  am) 
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[Docket  No.  N-86-655] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AQENCV:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

action:  Interested  persons  are  invited  to 
submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATON  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPL£MENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  £ipplicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  or 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 


telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Single  Family  Mortgage 

Insurance  Premium  Questionnaire 
Office:  Administration 
Form  Number:  HUD-2753 
Frequency  of  Submission:  On  Occasion 
Affected  Public:  Businesses  or  Other 

For-Profit 
Estimated  Burden  Hours:  1,200 
Status;  Reinstatement 
Contact:  Robert  Wiggins,  HUD,  (202) 

426-898a  Robert  Fishman,  OMB,  (202) 

395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  October  20. 1986. 
Donald  C.  DemibtM, 

Director,  Office  of  Information  Policies  and 
Systems. 
(FR  Doc.  86-26631  Filed  1-25-86;  8:45  am] 

BtLUNG  CODE  4210-OV4I 


DEPARTMENT  OF  THE  llfTERIOR 
Bureau  of  Land  Management 
[WY  920  07  4121-10] 

Powder  River  Regional  Coal  Team; 
Availability  of  Proposed  Data 
Adequacy  Standards  for  tlie  Powder 
River  Coal  Region  and  an  Addition  to 
the  Upcoming  Powder  River  Regional 
Coal  Team  Meeting 

SUMMARY:  Proposed  Data  Adequacy 
Standards  for  the  Powder  River  Region 
are  available  upon  request  beginning 
November  7, 1986.  The  public  is  invited 
to  comment  on  these  standards.  In 
addition,  the  agenda  for  the  Powder 
River  Regional  Coal  Team  meeting 
which  was  announced  in  the  September 
25, 1986,  Federal  Register  is  modified  to 
add  a  discussion  on  the  "District  Court 
Decision's  Relationship  to  the  Round 
One  Montana  Leases." 
DATE:  Public  comments  on  the  Proposed 
Data  Adequacy  Standards  are  requested 
by  January  6. 1986.  The  discussion  of  the 
"District  Court  Decision's  Relationship 
to  the  Roimd  One  Montana  Leases"  will 
take  place  during  the  Powder  River 
Regional  Coal  Team  Meeting  on 
December  4, 1986. 

ADDRESS:  Copies  of  the  Proposed  Data 
Adequacy  Standards  may  be  obtained 


I 
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upon  request  from  either  Don  Brabson, 
Powder  River  Project  Manager,  Branch 
of  Solid  Minerals.  Bureau  of  Land 
Management,  2515  Warren  Avenue. 
Cheyenne.  Wyoming  82001;  telephone 
(307)  772-2571  or  (FTS)  328-2571  or  Al 
Pierson.  Powder  River  Resource  Area 
Manager,  Bureau  of  Land  Management. 
Miles  City  Plaza.  Miles  City.  Montana 
59301;  telephone  {406)  232-7000. 

Comments  on  these  Standards  are  to 
be  submitted  to  Don  Brabson  at  the 
above  address. 

FOU  FURTMER  INFORMATION  CONTACT: 

Don  Brabson  at  the  above  address  or 
telephone  number. 

SURPLCMENTARY  INFORMATION:  The 
Proposed  Data  Adequacy  Standards 
contain  recommended  levels  of  data  to 
be  acquired  prior  to  the  leasing  of 
delineated  coal  tracts.  Data  adequacy 
standmtls  are  proposed  for  geology, 
soils,  hydrology,  wildlife,  air,  cultural 
resources,  economics  and  social,  and 
land-use,  within  the  Powder  River  Coal 
Region.  This  effort  was  prepared  by  a 
multidesciplinary  task  force  composed 
of  Federal  and  State  resoruce 
specialists.  This  task  force  was 
appointed  and  guided  by  the  Powder 
River  Regional  Coal  Team.  The 
preparation,  with  public  input,  of 
regional  data  adequacy  standards  is 
consistent  with  Secretary  of  the  Interior 
Model's  recent  decisions  to  supplement 
the  Federal  Coal  Management  Program. 

The  Regional  Coal  Team  welcomes 
comments  on  any  aspects  of  these 
standards  and  is  especially  interested  in 
public  comments  concerning  the 
extensiveness  and  appropriate  tiering 
for  data  adequacy  standards.  Of 
particular  concern  within  the  Team  is 
whether  or  not  the  suggested  level  of 
data  would  be  more  appropriate  in  some 
cases  (i.e.,  soils,  wildlife,  hydrology,  and 
air  quality)  to  the  mine  permit  tier. 
Lastly,  the  Team  would  like  public 
comment  on  whether  a  matrix,  which 
typifies  the  kinds  of  data  acquired 
during  the  land  use  planning,  activity 
planning  and  mine  permitting  tiers, 
would  clarify  the  Bureau's  tiered 
approach  to  data  collection  and  Federal 
coal  management  decision-making.  Such 
a  matrix  could  be  included  in  the  final 
report,  if  the  public  jjonsiders  it 
worthwhile. 

During  the  Regional  Coal  Team 
meeting  on  December  4. 1986.  the  Team 
will  discuss  the  U.S.  District  Court  of 
Montana  decision  of  October  6. 1986,  in 
The  Northern  Cheyenne  Tribe  vs.  Model 
(CVB2-116-BLG-)FB).  If  appropriate,  the 
Team  may  develop  a  recommendation 
for  compliance  with  this  Court  Order. 
Public  input  opportunities  will  be 


provided  on  this  and  all  other  Regional 
Coal  Team  meeting  agenda  items. 
Hillary  A.  Oden, 

State  Director. 

|FR  Doc.  8&-28709  Vied  11-25-86:  8:45  am) 

BILUNG  CODE  4310-22-11 

Fish  and  Wttdlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  ^lecies.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]: 
PRT-713282 

Applicant:  San  Diego  Zloological 
Society,  San  Diegd;  CA. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female  captive 
born  cheetah  (Acinonyx  jubatus]  from 
the  National  Zoological  Gardens  in 
Pretoria.  South  Africa  for  the  purpose  of 
breeding.  These  cheetahs  will  be 
included  as  a  part  of  the  SSP  program. 
I'KT-7135H4 
Applicant:  pjiotic  Cats  of  Georgia.  Atlanta. 

(;a.  1 

The  applicant  requests  a  permit  to  buy 
one  captive  born  female  margay  [Fob's 
pardalis]  from  Danny  Treanor.  Orlando. 
Florida,  for  breeding  with  two  male 
margays  which  are  owned  by  the 
applicant.  i 

PRT-713643  I 

Applicant:  San  Diego  Zoological  Society.  San 
Diego.  CA. 

The  applicant  requests  a  permit  to 
import  one  male  captive  born  musk  deer 
(Moscfius  moschiTerus  moschifenis) 
from  the  Leipzig  Zoo  In  East  Germany. 
This  male  will  be  paired  with  females  as 
they  become  available  in  order  to 
establish  a  captive  breeding  population 
in  North  America. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201.  or  bv  writing 
to  the  Director,  US.  Fish  Hnd  Wildlife 
Service  fo  the  nbove  addre.ss. 

Interested  persons  may  comment  on 
any  of  these  applicailions  within  30  days 
of  thi-  date  of  this  publiciilion  by 
submitting  vvrilt.'jn  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  rpfer  to  the  appropriate 
PRT  number  when  submitting 
comments. 


Doted:  No  vemberlQ.  1186 
Earl  B.  Baysinger.  - 

Chief.  Federal  Wildlife  Permit  Office. 

I  PR  Doc.  86-2661B  Filed  n-25-8ft  8:45  amj 

BILLINQ  CODE  4310-5S-W 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  701-TA-284  (Final)l 

Bicycle  Tires  and  Tubes  From  Korea 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  a  final 
countervailing  duty  inYestigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  As  a  result  of  an  affirmative 
redetermination  by  the  U.S.  Department 
of  Commerce  that  imports  from  Korea  of 
bicycle  tires  and  tubes  manufactured  by 
Hung-A,  provided  for  in  items  772.48  and 
772.57  of  the  Tariff  Schedules  of  the 
United  States,  respectively,  were  being 
subsidized  by  the  Government  of  Korea, 
the  Commission  hereby  gives  notice  of 
the  institution  of  final  countervailing 
duty  investigation  No.  701-TA-284 
(Final)  under  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b))  to 
determine  whether  an  Industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
estabbshment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  such  imports.  The  Commission 
will  make  its  final  injury  determination 
by  February  19, 1987  (see  sections  705(a) 
and  705(b)  of  the  act  (19  U.S.C.  1671d(a) 
and  1671d{b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
rules  of  practice  and  procedure,  Part  207, 
Subparts  A  and  C  (19  CFR  Part  207),  and 
Part  201,  Subparts  A  through  E  (19  CFR 
Part  201). 

EFFECTIVE  DATE:  October  23,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Wilson  (202-523-0291).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impiiired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  1979  countervailing  duty 
investigation,  the  Treasury  Department 
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issued  a  countervailing  duty  order 
covering  only  one  of  three  Korean 
manufacturers  of  bicyde  tires  and  tubes. 
The  petitioner  in  this  investigation,  the 
Carlisle  Tire  and  Rubber  Co.,  initiated  a 
suit  challenging  Treasury's  negative 
determination  on  the  other  two 
manufacturers.  Hung-A  and  Dae  Yung. 
On  September  11. 1961.  the  Court  of 
International  Trade  remanded 
Treasury's  negative  determination  to  the 
DeparUnent  of  Commerce  for 
redetermination.  On  March  3. 1982, 
Commerce  sent  its  remand  results  to  the 
Court,  with  an  above  de  minimis  rate  for 
Hung-A.  and  a  de  minimis  rate  for  Dae 
Yung.  The  Court  affirmed  Commerce's 
redetermination  on  October  8, 1983. 

Participatioa  in  the  invastigaikn 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission.  Hs  provided  in 
§  2m. 11  of  the  Comtnission's  nries  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  pubtication  of  this 
notice  in  the  FedRclltqiiMflr.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  wiU 
determine  whether  to  accept  the  late 
entry  for  good  causes  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  §  201.11(d)  of  the 
Commission'»nites  (l&CPR  28t.ll(d)). 
the  Secretary  wiH  prepare  a  service  Itot 
containing  the  names  and  addresses  of 
all  persons,  or  their  representative, 
who  are  parties  to  this  investigadon 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  5|201.ie(c)  and  207 J 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parlies  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  December 
30. 1986.  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  January  13. 
1987.  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 


with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  December  26, 1986.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  December  31. 1986,  in  room  117 
of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  January  9, 
1987. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  Tljis 
rule  requires  that  testimony  be  limited  to 
a  nonconfideRtial  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  die  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  (east 
three  (3)  working  days  prior  to  the 
hearing  (see  i  201.8(bMZ)  of  the 
Commission's  rules  (19  CFR  201.6(b){2n). 

Written  submissioiu 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  bearing  should  be  included 
in  prehearing  briefs  in  accordance  vrith 
§  2R7.22of^  Commission's  rules  (19 
CFR  287.22}.  Posthearii^  briefs  must 
conform  wWir  the  provisions  of  J  207.24 
(1»GFR  207JE4^and  moat  be  submitted 
not  later  than  the  dose  of  business  on 
January  20, 1987.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subiect  of  the 
investigation  on  or  before  January  20, 
1987. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 


Authority 

I'his  investigation  is  being  conducted 
under  authority  of  die  Tariff  Act  of  1930. 
title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  die  Commission's 
rules  (19  CFR  207.20). 

'ssued:  Novemtier  t9. 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  86-26700  Filed  11-25-86;  &45  am) 

BILLMG  CODE  Tao-Ot-m 

I  mvsctigaden  No.  337-T A-243 1 

Certirin  Luggage  Products; 
Commisrion  OMWon  Mot  To  Review 
himtK  Oelanninalioni  TenMnaHng 
Two  fHipendiHi  onthe  BMto  of 
Consent  OrtlMsrKingtport 
Internalional  Corporitton,  etai. 


:  intemationa)  Trade 
Comntissien. 

ACTRM:  Nonreview  of  intital 
detenninations  terminating  the 
invesftgation  as  to  two  respondents  on 
the  basis  of  consent  orders. 


v:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  two  initial  determinations  (IDs) 
granting  joint  mofions  to  terminate  the 
investigation  as  to  respondents  Kingport 
International  Corporation  (Kingport)  and 
Monarch  Luggage  Company^  Inc. 
(Monarch)  on  the  basis  of  consent 
orders. 

FOR  RMrrHER  INKNIMATION  CONTACT: 

Randi  S.  Field.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-S23- 
0261. 

SUPPI.EMENTARV  MFOIIMATiON:  On 

February  12. 1986.  Lenox.  Incorporated 
(Lenox)  through  its  Division  Hartmann 
Luggage  Company  (Hartmann)  filed  a 
section  337  complaint  with  the 
Commission  alleging  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  and  sale  of  certain  luggage 
products.  The  Commissions  notice  of 
investigation  divided  Lenox's 
allegations  into  the  following  alleged 
unfair  acts:  (1)  Violation  of  section  43(a) 
of  the  Lanham  Act:  (2)  common  law 
trademark  infringement;  (3)  trademark 
dilution:  (4)  trade  dress 
misappropriation;  (5)  passing  off:  and  (6) 
unfair  competition.  51  Fed.  Reg.  10580 
(.March  27.  1986).  The  notice  of 
investigation  listed  twelve  respondents 
which  were  alleged  to  be  in  violation  of 
section  337. 
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On  October  2. 1986,  complainant 
Lenox,  through  Hartmann,  and 
respondent  Kingport  filed  a  joint  motion 
(Motion  No.  243-27)  to  terminate  the 
investigation  as  to  Kingport  on  the  basis 
of  a  proposed  consent  order.  On 
October  3, 1986,  complainant  Lenox, 
through  Hartmann,  and  respondent 
Monarch  filed  a  joint  motion  (Motion 
No.  243-30)  to  terminate  the 
investigation  as  to  Monarch  on  the  basis 
of  a  proposed  consent  order. 

On  October  17, 1986,  the  presiding 
administrative  law  judge  (ALJ)  issued 
two  ID  (Orders  Nos.  49  and  50)  granting 
the  joint  motions  and  terminating  the 
investigation  as  to  Kingport  and 
Monarch,  respectively,  on  the  basis  of 
consent  orders.  No  petitions  for  review 
or  comments  from  the  public  or 
Government  agencies  concerning  the 
ID'S  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rule  §  210.53  (19  CFR  210.53). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-1626.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  18, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  86-26703  Filed  11-25-86;  8:45  am) 

BILLING  COOE  702(H)2-M 


(Investigation  No.  337-TA-243] 

Certain  Luggage  Products; 
Commission  Determination  Not  To 
Review  Initial  Determination  Finding 
Respondent  in  Default;  Pel  Lin  Leather 
Products  of  Taiwan 

agency:  International  Trade 

Commission 

ACTION:  Nonreview  of  initial 

determination  (ID)  finding  respondent  in 

default  and  imposing  procedural 

sanctions. 


summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  ID  finding  respondent  Pei 


Lin  Leather  Products  of  Taiwan  (Pei  Lin) 
in  default  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randi  S.  Field.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0261 

SUPPLEMENTARY  INFORMATION:  On 

August  18,  complainant  Lenox  Inc.,  filed 
a  motion  (Motion  No.  243-13)  requesting 
that  respondent  Pei  Lin  be  found  in 
default.  On  August  20, 1986,  the  ALJ 
issued  an  order  (Order  No.  22)  ordering 
Pei  Lin  to  show  cause  why  a  finding  of 
default  should  not  be  made.  Pei  Lin  did 
not  respond  to  Order  No.  22.  On  October 
21, 1986,  the  ALJ  issued  an  ID  (Order  No. 
53)  finding  respondent  Pei  Lin  in  default 
pursuant  to  Commission  rule  §210.25  (19 
CFR  210.25).  The  ALJ  ruled  that  Peil  Lin 
has  waived:  (1)  Its  right  to  appear  in  the 
investigation;  (2)  its  right  to  be  served 
with  documents  by  any  party;  and  (3)  its 
right  to  contest  the  allegations  at  issue. 
No  petitions  for  review  of  the  ID  were 
received  nor  were  any  agency  comments 
received. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  persons  are  advised  that 
information  of  this  mater  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  17. 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  86-26704  Filed  ll-25-««;  8:45  am| 
BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-243] 

Certain  Luggage  Products;  initial 
Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement;  Pungi(ook 
Industrial  Co.,  Ltd. 

agency:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  set  lement  agreement: 


Pungkook  Industrial  Co.,  Ltd. 
(Pungkook). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  20, 1986. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street  NW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
derected  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  November  20, 1986. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretarv- 


|FR.  Doc.  86-26702  Filed  11-25-86;  8:45  am] 
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I  Investigation  No.  731-TA-349 
(Preliminary)! 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Taiwan 

Determination 

One  the  basis  of  the  record  ' 
developed  in  the  subject  investigation, 
the  Commission  determines,''  pursuant 
to  section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b{a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  Taiwan  of  light-walled  rectangular 
pipes  and  tubes  '  which  are  alleged  to 
be  sold  in  the  United  Stales  at  less  than 
fair  value  (LTFV). 

Background 

On  October  2. 1986,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  counsel  for 
the  Committee  on  Pipe  and  Tube 
Imports  (CPTl),  alleging  that  an  industry 
in  the  United  States  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  LTFV  imports  of  light-walled 
rectangular  pipes  and  tubes  from 
Taiwan.  Accordingly,  effective  October 
2, 1986,  the  Commission  instituted 
preliminary  antidumping  investigation 
No.  731-TA-349  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  16. 1986  (51 
FR  36873).  The  conference  was  held  in 
Washington,  DC.  on  October  27, 1986, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  17, 
1986.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1906 
(November  1988),  entitled  "Certain 
Cartran  Steel  Pipes  and  Tubes  from 
Taiwan:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-349  (Preliminary)  Under  the  Tariff 


'  The  record  is  defined  in  f  207.2(i)  of  the 
Commission'!  rules  of  practice  and  procedure  (19 
CFR  2a7.2[ii}. 

'  Chairman  Uebeler  makes  a  n<rgative 
determination. 

"  For  purposes  of  this  invesligBtion.  the  term 
"lighl'walled  rectangular  pipes  and  lubes"  covers 
welded  carbon  steel  pipes  and  tubes  or  rectangular 
(including  square)  cross  section,  having  a  wall 
thickness  less  than  0.156  inch,  provided  for  m  item 
61O.402S  of  the  Tariff  Schedules  of  the  United  Slats 
Annotated  (TSUSA). 


Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  November  17. 1966. 

By  order  of  the  Cotnmission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  86-26707  Filed  11-25-86,  8:45  am) 

BILIJNG  CODE  702(MI2-M 

[Investigation  No.  731-TA-326  (Final)l 

Frozen  Concentrated  Orange  Juice 
From  Brazil 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  a  final 

antidumping  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  Hnal 
antidumping  investigation  No.  731-TA- 
326  (Final)  under  S'jction735(b)  of  the 
Tarff  Act  of  1930  (19  U.S.C.  1673(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Brazil  of  frozen 
concentrated  orange  juice,  provided  for 
in  item  165.29  of  the  Tariff  Schedules  of 
the  United  States,  which  have  been 
found  by  the  Department  of  Commerce, 
in  a  preliminary  determination,  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  Commerce  has  extended 
this  investigation  pursuant  to  section 
735{a){2)  <rf  the  act  and  will  make  its 
final  LTFV  determination  on  or  before 
March  9, 1967;  the  Commission  will 
make  its  final  injury  determination  by 
April  22. 1987  (see  sections  735(a)  and 
735(b)  of  the  act  (19  U.S.C  1673d(a)  and 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
rules  of  practice  and  procedure.  Part  207, 
Subparts  A  and  0^19  CFR  Part  207).  and 
Part  201.  Subparts  A  through  E  (19  CFR 
Part  201). 

EFFECTIVE  DATE:  October  23, 1986. 
FOR  FURTHER  MFORMATKM  CONTACT 

Stephen  Vastagh  (202-523-0283),  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington,  DC2043&  Hearing- 
impah%d  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 


SUPPt^MENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  frozen 
concentrated  orange  juice  from  Brazil 
are  being  sold  in  the  United  States  at 
less  than  fair  vahie  within  the  meaning 
of  section  731  of  the  act  (19  U.S.C.  1673). 
The  investigation  was  requested  in  a 
petition  filed  on  May  9, 1986.  by  Florida 
Citrus  Mutual,  an  association  of  growers 
of  citrus  fruit  for  processing.  In  response 
to  that  petition  the  Commission 
conducted  a  preliminary  antidumping 
investigation  and,  on  the  basis  of 
information  developed  during  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (51  FR  24238. 
July  2, 1986). 

Participatiaa  m  the  investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Comnoission.  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  Hie  the  entry. 

Service  list 

Pursuant  to  i  201.11(d}  (rfthe 
Commission's  rules  {19  CFR  201.U{d]], 
the  Secretary  will  prepare  a  service  hst 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  S  201.16(c)  and  207.3  of 
the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identiHed 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  wiH  not  accept  a 
document  for  filing  without  a  certiflcate 
of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staH'  report  in  this  investigation  will  be 
placed  in  the  public  record  on  February 
27, 1987,  pursuant  to  S  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 
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Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  March  12, 1987, 
at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  March  2, 1987.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  March  5. 1987,  in  room  117  of  the 
U.S.  International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  March  9, 1987. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  207.24  (19 
CFR  207.24)  and  must  be  submitted  not 
later  than  the  close  of  business  on 
March  19, 1987.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  19. 
1987. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 


be  cleaHy  labeled  "Confidential 
Business  Information. "  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of  1930, 
title  VII.  This  notice  is  published 
purusant  to  §  207:20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  17. 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  86-26701  Filed  11-25-86:  8:45  am) 

BILUNG  CODE  7020-02-M 


Ilnvesttgations  Not.  701-TA-265  (Final)  and 
731-TA-297-299  (Rnal)J 

Porcelain-on-steel  Cooking  Ware  From 
Mexico,  ttie  People's  Republic  of 
China,  and  Taiwan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,^  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  167d(b)),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Mexico  of 
cooking  ware  of  steel,  enameled  or 
glazed  with  vitreous  glasses  (porcelain- 
on-steel)  other  than  teakettles,  provided 
for  in  item  654.08  of  the  Tariff  Schedules 
of  the  United  States,  which  have  been 
found  by  the  Department  of  Commerce 
to  be  subsidized  by  the  Government  of 
Mexico.  The  Commissioner  determines  ^ 
that  an  industry  in  the  United  States  is 
not  materially  injured  or  threatened 
with  material  injury,  nor  is  the 
establishment  of  an  industry  materially 
retarded  by  reason  of  imports  from 
Mexico  of  porcelain-on-steel  teakettles, 
provided  for  in  item  654.08  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce  to  be  subsidized  by  the 
Government  of  Mexico. 


'  The  record  is  defintd  in  g  207.2(i)  of  the 
Commjsajons  rules  of  practice  and  procedure  (19 
CFR207.2(iJ). 

^  Commissioners  Eckes,  Lodwick.  and  Rohr  made 
affirmative  determinations.  Chairman  Liebeler,  Vice 
Chairman  Brunsdaie.  and  Commis.'sioner  Stem 
determine  that  an  indultry  in  the  United  States  is 
not  materially  injured  ar  threatened  with  material 
injury  by  reason  of  imports  from  Mexico  which  are 
being  subsidized.  Pursuant  to  19  U.S.C.  1677(11) 
(1980),  when  the  Commissioners  voting  on  a 
determination  by  the  Commission  are  evenly 
divided  as  to  whether  the  determination  should  be 
affirmative  or  negative,  the  Commission  shall  be 
deemed  to  have  made  an  affirmative  determination. 

'  Commissioners  Eckts  and  Lodwick  dissenting. 


Further,  the  Commission  determines,* 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  (1673d(b)).  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Mexico,  the  People's  Republic  of 
China,  and  Taiwan  of  porcelain-on-steel 
cooking  ware,  provided  for  in  item 
654.08  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  Because  Commerce  made 
an  affirmative  final  critical 
circumstances  determination  with 
regard  to  imports  from  one  Mexican 
producer,  the  Commission  is  required  to 
make  an  additional  finding.  Pursuant  to 
section  735(b)(4)(a),  the  Commission 
unanimously  determined  that  there  is 
not  material  injury  by  reason  of  massive 
imports  of  the  subject  LTFV 
merchandise  over  a  short  period  of  time 
to  the  extent  that  it  is  necessary  to 
impose  the  duty  retroactively. 

Background  j 

The  Commission  instituted 
investigation  No.  701-TA-265  (Final) 
effective  March  4, 1986,  following  a 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  porcelain-on-steel  cooking  ware  from 
Mexico  were  being  subsidized  within 
the  meaing  of  section  701  of  the  Act  (19 
U.S.C.  1671).  The  Commission  instituted 
investigations  731-TA-297-299  (Final) 
effective  May  20, 1986,  following 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  porcelain-on-steel  cooking  ware  from 
Mexico,  the  People's  Republic  of  China, 
and  Taiwan  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C  1673).  Notice  of  the 
institution  of  the  Comsiission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission. 
Washington,  DC,  and  by  publishing  the 
notices  in  the  Federal  Register  of  April 
9, 1986  (51  FR  12220)  and  of  June  25, 1986 
(51  FR  23164).  The  hearing  was  held  in 
Washington.  DC.  on  October  9, 1986. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  17, 1986.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  1911  (November  1986). 


*  Commissioner  Rohr  dissanting  with  respect  to 
imports  of  procelain-on-steel  teakettles. 
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entitled  "Porcelain-on-Steel  Cooking 
Ware  from  Mexico,  the  People's 
Republic  of  China,  and  Taiwan: 
Determinations  of  the  Commission  in 
Investigations  Nos.  701-TA-265  (Final) 
and  731-TA-297-299  (Final)  Under  the 
Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigations." 

Issued:  November  17, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  86-26705  Filed  11-25-86;  8:45  am) 
BILLING  CODE  7020-02-M 


(Investigations  Nos.  701-TA-267  and  268 
(Final)] 

Top-oMhe-Stove  Stainless  Steel 
Cooking  Ware  From  Korea  and  Taiwan 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  final 
countervailing  duty  investigations  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigations  Nos. 
701-TA-267  and  268  (Final)  under 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b))  to  determine 
whether  an  industry  in  the  United  States 
is  materially  injured,  or  is  threatened 
with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Korea  and 
Taiwan  of  cooking  ware  of  stainless 
steel,  including  skillets,  frying  pans, 
omelette  pans,  sauce  pans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  simiar 
stainless  steel  vessels  (but  not  including 
teakettles),  all  the  foregoing  for  cooking 
on  stove-top  burners, '  provided  for  in 
item  653.94  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of  Commerce,  in  its 
final  determinations,  to  be  subsidized. 
On  April  24. 1986.  Commerce  published 
in  the  Federal  Register  its  negative 
preliminary  determinations  that  imports 
of  the  product  from  Korea  and  Taiwan 
were  not  being  subsidizing.  The 
Commission  will  make  its  final  injury 
determinations  75  days  after  receipt  of 
Commerce's  notification  of  its 
determinations  (see  sections  705(a)  and 


'  The  products  are  made  of  stainless  steel  and 
may  either  have  plain  bottoms  or  contain  one  or 
more  layers  of  aluminum,  copper,  or  carbon  steel 
formore  even  heat  distribution. 


705(b)  of  the  act  (19  U.S.C.  1671d(a)  and 
1671d(b))). 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  riiles  of  general 
application,  consult  the  Commission's 
rules  of  practice  and  procedure,  part  207, 
Subparts  A  and  C  (19  CFR  Part  207).  and 
Part  201,  Subparts  A  through  E  (19  CFR 
Part  201). 

EFFECTIVE  DATE:  November  21, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Valerie  Newkirk  (202-523-0165).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street,  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  final  affirmative 
determinations  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  act  (19  U.S.C.  1671) 
are  being  provided  to  manufacturers, 
procedures,  or  exporters  in  Korea  and 
Taiwan  of  top-of-the  stove  stainless 
steel  cooking  ware.  These  investigations 
were  requested  in  a  petition  filed  on 
January  21, 1986,  buy  counsel  on  behalf 
of  the  Fair  Trade  Committee  of  the 
Cookware  Manufacturers  Associations, 
Walworth,  Wisconsin.  In  response  to 
that  petition  the  Commission  couducted 
preliminary  countervailing  duty 
investigations  and,  on  the  basis  of 
information  developed  during  the  course 
of  those  investigations,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (51  FR  9541, 
March  19. 1986). 

Participation  in  the  investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parfies  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 


the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  and  207.3  of 
the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  was  placed  in  the  public 
record  on  November  10. 1986.  pursuant 
to  §  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing 
on  related  antidumping  investigations. 
Top-of-the-stove  stainless  steel  cooking 
ware  from  Korea  and  Taiwan,  Invs.  Nos. 
731-TA-304  &  305  (Final),  beginning  at 
9:30  a.m.  on  November  24, 1986  at  the 
U.S.  International  Trade  Commission 
Building,  701  E  Street  NW..  Washington. 
DC.  At  that  hearing  the  Commission  will 
hear  testimony  and  receive  evidence 
regarding  the  countervailing  duty 
investigations  instituted  herein. 
Requests  for  a  separate  hearing  in  these 
investigations,  for  the  limited  purpose  of 
supplementing  the  November  24, 1986. 
hearing  record  with  testimony  and 
evidence  solely  related  to  the 
countervailing  duty  investigations, 
should  be  field  in  writing  with  the 
Secretary  to  the  Commission  not  later 
than  the  close  of  business  (5:15  p.m.)  on 
December  11, 1986.  If  such  a  hearing  is 
requested,  it  will  be  held  on 
Wednesday,  December  17. 1986,  at  9:30 
a.m.  All  persons  desiring  to  appear  at 
the  hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  he'd  at 
9:30  a.m.  on  December  15  in  room  117  of 
the  U.S.  Internatioal  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  December  15. 1986. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
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described  bebw  and  any  confidential 
materials  must  be  submitted  at  least 
three  (a)  working  days  prior  to  the 
hearing  (see  i  201.6B>K2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(Z)). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  i  207.24 
(29  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
December  24. 1986.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  aprty  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
December  24. 1986. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  wiU  be 
available  for  public  during  regular 
business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.8). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
t93a  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  21, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-26706  Filed  11-25-86;  8:45  am] 

BILLING  CODE  702(H>2-U 


DEPARTMENT  OF  LABOR 

Task  Force  on  Economic  Adjustment 
and  Worker  Dislocation;  Meeting 

Notice  is  hereby  given  that  the  Task 
Force  on  Economic  Adjustment  and 
Worker  Dislocation  will  hold  its  seventh 
meeting  at  10:00  a.m.  on  Thursday, 
December  11, 1986,  in  Room  C-5515— 
Seminar  Room  6.  200  Constitution 


Avenue,  NW.,  Washington.  DC  20210. 
The  public  is  invited  to  attend. 

The  purpose  of  the  meeting  is  to 
discuss  the  finalized  draft  outline  of  the 
Task  Force  report. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  Holmes,  U.S.  Department  of 
Labor.  Room  S-5317,  Washington,  DC 
202ia  (202)  523-6227. 

Signed  at  Washington,  DC.  this  Thursday 
of  November  20, 19eS. 
Micfaaal  E.  Baroody, 
A  ssistojit  Secretary  for  Policy 
[FR  Doc.  86-26592  Filed  11-25-86;  8:45  am] 
BILLINO  CODE  4StO-2»4t. 


Employment  and  Training 
Administration     | 

Targeted  Jobs  Tax  Credit  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  the  reauthorization  of 
the  Targeted  jobs  Tax  Credit  program. 


summary:  The  Taigeted  Jobs  Tax  Credit 
(TJTC)  program  offers  employers  a 
credit  against  their  tax  liability  for 
hiring  individuals  from  nine  target 
groups  who  have  tjaditionally  had 
difficulty  in  obtaining  and  holding  jobs. 
The  TJTC  program,  had  expired  on 
December  31, 1985,  but,  by  statute,  has 
now  been  reinstated  through  December 
31. 1988.  This  notice  gives  further 
guidance  on  the  operation  of  the  TJTC 
program. 

FOR  FURIHER  INFORMATION  CONTACT:  Mr. 

Clayton  J.  Coftrell,  Planning  and 
Operations.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  Room  N-44S6,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
Telephone:  202-^535-0192. 

For  general  TJTC  program  information 
contact:  Nearest  office  of  the  State 
Employment  Security  Agency,  usually 
listed  in  the  telephone  directory  under 
State  Government,  Employment  Security 
Commission,  Employment  and  Training, 
or  Job  Service, 

SUPPLEMENTARY  INFORMATION:  The  Tax 

Reform  Act  of  1986  has  reauthorized  the 
Targeted  Jobs  Tax  Credit  program  for  a 
three-year  period,  through  December  31. 
1988.  for  the  same  nine  target  groups  as 
were  authorized  in  the  most  recent  prior 
legislation.  The  groups  are  as  follows: 

— Economically  disadvantaged 
summer  youth  employees  who  are  16  or 
17  years  of  age  on  the  hiring  date  and 
who  have  not  previously  worked  for  the 
employer; 

—Youth  aged  18  through  24  from 
economically  disadvantaged  families 
(the  definition  of  "economically 
disadvantaged"  varies  with  location); 


— Youth  aged  16  through  19  from 
economically  disadvantaged  families, 
who  participate  in  a  qualified 
cooperative  educational  program; 

— Handicapped  persons  referred  to 
the  employer  from  state  vocational 
rehabilitation  or  Veterans' 
Administration  programs; 

— Vietnam-era  veterans  who  are 
economically  disadvantaged; 

— Ex-Offenders  who  are  economically 
disadvantaged  and  hired  no  later  than 
five  years  after  release  from  prison  or 
date  of  conviction,  whichever  is  more 
recent; 

—Recipients  of  Aid  to  Families  with 
Dependent  Children  (AFDC)  who  are 
eligible  for  AFDC  on  the  hiring  date  and 
have  received  it  for  90  days  immediately 
prior  to  being  hired,  and  participants  in 
the  Work  Incentive  (WIN)  program; 

— Recipients  of  Federal  Supplemental 
Security  Income  (SSI); 

^Recipients  of  state  and  local 
general  assistance  payments  for  at  least 
30  days. 

Procedural  guidance  in  the  fcwm  of  an 
Employment  Service  Piogram  Letter 
(ESPL)  No.  1-67  was  issued  by  the  U.S. 
Department  of  Labor.  Employment  and 
Training  Admhristration,  to  State 
Employment  Security  Agencies  on 
November  4, 1988.  The  ESPL  in 
pertinent  part,  is  set  forth  below; 

1.  Purpose.  To  provide  guidance  in 
implementing  the  Targeted  Jobs  Tax 
Credit  (TJTC)  program  as  reauthorized 
by  the  Tax  Reform  Act  of  1988. 

2.  Reference.  The  Internal  Revenue 
Code  of  1954;  The  Tax  Reduction  and 
Simplification  Act  of  1977;  The  Revenue 
Act  of  1978;  The  Technical  Corrections 
Act  of  1979;  The  Economic  Recovery 
Tax  Act  of  1981;  The  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982;  The 
Technical  Corrections  Act  of  1982;  The 
Deficit  Reduction  Act  of  1984;  The  Tax 
Reform  Act  of  1986;  ET  Handbook  #377. 
3rd  Edition. 

3.  Background  and  Information.  The 
Tax  Reform  Act  of  1988i  signed  into  law 
on  October  22. 1986,  reauthorized  the 
TJTC  program  for  a  three-year  period  for 
the  same  nine  target  groups  authorized 
in  the  most  recent  prior  legislation. 

The  operation  of  the  TJTC  program 
has  been  altered  many  times  since  it 
was  initiated  in  1978,  due  to  the 
legislation  referenced  in  section  2, 
rulings  from  the  Internal  Revenue 
Service  (IRS),  and  policy  decisions  from 
the  Department  of  Labor. 

The  Secretary  of  Labor  and  the 
Secretary  of  Treasury  are  jointly 
responsible  under  the  law.  as  amended, 
for  administration  of  the  TJTC  program. 
By  agreement  with  the  Secretary  of 
Treasury,  the  Secretary  of  Labor 
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provides  guidance  and  oversight  to  the 

Pcclf*^?P[°y"'^"*  Security  Agencies 
(sbbAsj  about  processing, 
determination  of  eligibility  and 
certincation  ofapplicants  to  employers, 
as  well  as  compliance  review,  and 
reports  to  the  Congress.  The  IRS  is 
responsible  for  granting  the  tax  credit  to 
employers  and  for  enforcement. 

According  to  the  Economic  Recovery 
Tax  Act  of  1981  (ERTA).  the  SESAs  are 
the  designated  agencies  responsible  for 
certification  processing  under  TJTC. 
Responsibilities  and  program  operations 
remain  essentially  the  same  as 
described  in  Employment  and  Training 
Handbook  No.  377.  3rd  Edition  (ET 
Handbook). 

Procedures  for  resolving  policy 
questions  or  appeals  will  remain  as 
described  in  the  ET  Handbook.  Page 
changes  to  the  ET  Handbook 
incorporating  all  provisions  of  the  new 
legislation  will  be  issued  without  undue 
delay.  The  changes  may  update  formats 
or  reportmg  procedures,  or  clarify  other 
policy  issues. 

4.  Major  Changes.  The  following 
subparagraphs  outline  additional 
changes  under  the  new  legislation. 

a.  Amount  of  Credit.  The  TJTC  for  first 
year  wjges  is  limited  to  40  percent  of  up 
to  S6,000  earned  (maximym  credit 
S2,400J.  Tax  Credit  for  second  year 
wages  is  eliminated.  Wages  paid  during 
the  retention  period  (See  b.  below)  apply 
if  the  minimum  retention  requirement  is 
met.  Credit  for  economically 
disadvantaged  summer  youth  employees 
remains  at  85  percent  of  up  to  $3,000.  for 
.   a  maximum  credit  of  $2,550  for  each 
individual. 

b.  A  minimum  employment  period 
(RelenliDR  Period)  of  90  days  or  120 
hours  of  paid  employment  (14  days  or  20 
hours  in  the  case  of  economically 
disadvantaged  summer  youth 
Hmplnyees)  is  required  before  the 
employer  can  claim  the  tax  credit. 

5.  Certification.  Guidance  on 
determining  the  timeliness  of  requests 
for  certification  has  been  given  in  the  ET 
Handbook  which  describes  the 
provisions  of  sections  7502  and  7503  of 
the  Internal  Revenue  Code  of  1954  (the 
Code),  and  the  implementing  IRS 
regulations  at  26  CFR  301.7502-1  and 
301.7503-1.  The  ET  Handbook  applies  to 
determinations  of  timeliness  for 
documents  filed  under  the  Code,  which 
includes  written  requests  for 
certification  under  the  TJTC  program  for 
employees  who  began  work  on  or  before 
December  31. 1985,  and  on  or  after 
October  22. 1986. 

Under  section  51(d)(16)(A)  of  the 
Code,  an  Individual  generally  is  treated 
as  a  member  of  a  targeted  group  only  if 
on  or  before  the  day  such  individual 
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begins  work  for  an  employer,  the 
employer  has  received  or  requested  in 
writing  a  certification  from  a  designated 
local  agency  that  such  individual  is  a 
member  of  a  targeted  group.  If.  however 
on  or  before  the  day  such  individual 
begins  work  for  the  employer,  such 
individual  has  received  from  a 
designated  local  agency  a  written 
preliminary  determination  (voucher) 
indicating  membership  in  a  targeted 
group,  that  individual  is  treated  as  a 
member  of  a  targeted  group  if.  on  or 
before  the  fifth  day  after  beginning  work 
for  the  employer,  the  employer  has 
received  or  has  requested  in  writing  the 
certification  from  a  designated  local 
agency.  For  either  of  these  situations, 
the  date  that  the  certification  is  required 
by  the  law  to  be  received  or  requested 
by  the  employer  is  hereafter  defined  as 
the  "statutory  filing  date"  by  which 
certifications  must  be  requested  in 
writing  to  be  timely  filed. 

In  accepting  or  processing  requests  for 
certification  for  employees  beginning 
work  during  the  period  from  January  1 
through  October  21. 1986  the  following 
examples  describe  "timely  filing." 

Example  1.  During  the  period  from 
January  1. 1986,  through  October  21, 1988 
(the  Retroactive  Period)  the  employer 
hires  a  TJTC-eligible  person  and  places 
in  the  U.S.  mail  a  written  request  for 
certification,  properly  addressed  to  the 
Slate  agency,  or  hand  delivers  a  written 
request  prior  to  the  statutory  filing  date, 
and  such  request  for  certification  is  on 
file  with  the  State  agency.  This  is  a 
timely  filing. 

Example  2.  During  the  Retroactive 
Period  the  employer  hires  a  TJTC- 
eligible  person  and  places  in  the  U.S. 
mail,  uses  a  Mailgram,  or  delivers  to  the 
State  agency,  a  written  request  for 
certification  prior  to  the  statutory  filing 
date  and  the  State  agency  returned, 
discarded,  or  otherwise  disposed  ofsuch 
request. 

The  request  shall  be  deemed  to  have 
been  timely  filed  only  if  the  employer 
provides  clear  and  convincing 
documentary  evidence  ofsuch  timely 
filing,  such  as  the  original  written 
request  and  postmark,  dated  certificate 
of  mailing,  or  State  agency  date  stamp, 
or  a  photcopy  thereof. 

Example  3.  During  the  Retroactive 
Period  the  employer  hires  a  TJTC- 
eligible  person,  but  is  told  by  the  State 
agency  (or  the  employer  otherwise 
decides  on  its  own)  that  no  request  for 
certification  should  be  filed  or  that  no 
such  request  will  be  accepted  by  the 
State  agency.  As  a  result,  the  employer 
does  not  file  a  written  request  for 
certification  to  the  proper  State  agency 
prior  to  the  statutory  filing  date.  Any 
later  filing  with  respect  to  that  hire  is 


not  a  timely  filing,  even  if  the  State 
agency's  and/or  the  employer's  action 
was  based  on  a  perception  that  the 
TJTC  program  had  expired. 

In  general,  if  the  envelope  containing 
the  request,  or  if  a  Certificate  of  Mailing 
from  the  Post  Office,  is  postmarked  with 
a  date  no  later  than  the  statutory  filing 
date,  the  filing  would  be  timely.  For 
registered  mail,  the  date  of  registration 
is  permissible.  For  privately  metered 
mail,  a  more  detailed  rule,  discussed  on 
page  33  of  ET  Handbook,  applies.  If  the 
request  is  hand-delivered  to  the  State 
agency,  any  dated  receipt  or  State 
agency  dated  log  entry  would  indicate 
whether  the  filing  was  timely. 

With  respect  to  issues  other  than 
timeliness  of  filing,  as  set  forth  in  tha 
above  3  examples,  the  ET  Handbook 
will  apply  to  the  processing  of  requests 
for  certification  filed  during  the 
retroactive  period. 

8.  Funding.  The  Continuing  Resolution 
for  1987  (PL  99-500)  authorizes  use  of 
funds  granted  for  Program  Year  (PY) 
1986  under  Section  6.  Wagner-Peyser 
Act.  to  carry  out  the  TJTC  program. 
These  funds  have  already  been 
allocated  to  States. 

7.  Economically  Disadvantaged. 
Where  appropriate,  the  Lower  Level 
Standard  Income  Levels  (LLSIL).  issued 
by  the  US  Department  of  Labor  in  the 
Federal  Registarof  June  11. 196$.  (50  FR 
24508)  are  to  be  used  in  determining 
eligibility  for  those  beginning  work 
before  Apnl  30. 1986.  The  updated  LLSIL 
issued  in  the  Federal  Registar  of  April 
15. 1986  (51  FR  12752)  are  to  be  used  in 
determining  eligibility  for  those 
beginning  work  or  being  vouchered  on 
or  after  April  30. 1986. 

8.  Certification  Format.  SESAs  should 
inform  each  employer  who  receives  a 
TJTC  certification  of  the  required 
minimum  employment  period. 
Enforcement  of  the  requirement  is 
between  the  employer  and  the  IRS.  The 
necessary  information  can  be  provided 
by  the  SESA  with  the  following 
statement  given  in  writing  with  each 
TJTC  certification: 

Under  the  provision*  of  the  Tax  Reform 
Act  of  1986,  employers  must  atleai  to  tha  IRS 
when  claiming  the  TJTC  that  each  targeted 
group  member  cither  was  employed  by  tha 
employer  for  at  least  90  days  (14  days  in  tha 
case  of  qualifiad  summer  youth  employaes). 
or  hat  completed  at  lead  120  hours  of  work 
performed  for  the  employer  (20  hours  in  fh* 
CMteoi  qualified  summer  youth  employeM). 

The  U.S.  Department  of  Labor  is  no 
longer  requiring  States  to  use  the  ETA 
forms  8468.  8480,  and  8470  for  the 
eligibility  Voucher,  Applicant 
Characteristics  data,  and  Employer 
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CertiftcaUoa.  instead  States  nay 
develo{>  tbeir  own  docwnentattoa. 

9.  Reportiocf.  No  changes  in  reportii^ 
requirements  are  anticipated  at  this 
time.  The  National  Office  is  in  the 
process  of  requesting  approval  from  the 
OfHce  of  Management  and  Budget 
(OMB>  to  reinstitute  the  same  reporting 
procedures  as  described  in  the  ET 
Handbook,  subject  to  OMB  review  of 
the  ET  Handbook  update. 

10.  Records.  Records  retention 
procedures  will  remain  as  described  in 
the  ET  Handbook. 

11.  Publicity.  Department  of  Labor 
Fact  Sheet  on  the  TJTC  is  being  issued. 

12.  Action  Required  SESAs  should 
immediately  provide  the  above 
information  to  appropriate  stafTand 
TJTC  or  other  appropriate  units  and 
participating  agencies,  and  notify 
employers  that  the  TJTC  program  is 
reestablished. 

13.  Inquiries.  Direct  questions  to  the 
appropriate  ETA  Regional  Office. 

Signed  at  Washington,  DC.  this  20lh  day  of 
November.  1986. 
Roger  D.  Semetad, 

Assistant  Secretory  for  Employment  and 
Training. 

|FR  Doc.  86-26593  Filed  11-25-86;  8:45  am| 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Call  for  Riders  for  MSPB  Report  on 
Federal  Employee  Involvement 
Systems 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  call  for  riders  for 
MSPB  report,  Getting  Involved- 
Improving  Federal  Management  With 
Employee  Participation. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  Federal  departments  and 
agencies  that,  due  to  an  unanticipated 
number  of  requests  for  copies,  the  Merit 
Systems  Protection  Board  (MSPB)  is 
again  printing  a  limited  number  of 
copies  of  a  recent  report  titled.  Getting 
Involved:  Improving  Federal 
Management  With  Employee 
Participation.  This  report  identifies  the 
major  systems,  policies,  or  procedures  in 
place  within  the  22  largest  Federal 
departments  or  independent  agencies 
which  allow  or  encourage  employees  to 
identify  or  help  resolve  agency  related 
problems.  Federal  departments  and 
ageacies  may  order  copies  of  this  report 
by  riding  MSPB's  printing  requistion  #7- 
tX)060  with  the  Government  Printing 
Office. 


DATE:  Agency  requisitions  (Standard 
Form  1)  must  be  submitted  no  later  than 
January  5, 1987. 

ADDRESS:  Interested  departments  and 
agencies  should  send  requisitions — 
through  their  Washington.  DC 
headquarters  office  authorized  to 
procure  printing — to  the  Government 
Printing  Office,  Requisitions  Section. 
Room  836.  Washington.  DC  20401. 

Agencies  may  estimate  cost  by  using 
the  current  Government  Printing  Office 
price  list  of  printing  services  and  the 
printing  informatior  contained  in  the 
"supplementary  information"  section 
below. 

FOR  FURTHER  INFOHMATION  CONTACT: 

John  M.  Palguta.  Director,  External 
Review  and  Studies  Division,  MSPB, 
1120  Vermont  Avenue  NW., 
Washington,  DC  10419,  202-653-8900. 

SUPPLEMENTARY  INFORMATION:  This  is 
one  of  a  series  of  reports  produced  by 
the  Board  under  its  statutory  authority 
to  conduct  special  studies  of  the  civil 
service  system.  Reports  of  those  studies 
are  addressed  to  Congress  and  the 
President.  This  particular  report  is  based 
upon  a  study  designed  to  compile 
information  on  systems,  policies,  or 
procedures  identified  by  each  major 
Federal  department  and  agency  as  one 
which  they  have  in  place  and  which 
allows  or  encourages  employees  to 
identify  or  help  resolve  agency  related 
problems.  The  report  was  first  released 
on  September  18, 1986.  Requests  for 
copies  of  the  report  recently  exceeded 
the  number  initially  printed.  This  second 
printing  is  intended  to  satisfy  any 
additional  requests. 

The  report  discusses  Quality  Circles, 
Suggestion  Programs,  Hotlines,  and  a 
number  of  other  programs  and  systems 
which  are  unique  to  particular  agencies. 
All  of  the  identified  programs  and 
systems  have  the  potential  to  foster 
constructive  employee  involvement. 
Telephone  numbers  for  the  responsible 
offices  in  each  agency  are  provided  so 
that  the  report  may  serve  as  a  resource 
document  for  interested  parties.  This  124 
page,  bound  report  is  printed  in  one 
color  ink  on  BVixll  inch  paper.  The  cost 
per  copy  will  depend  on  the  volume  of 
agency  orders. 

Dated:  November  2a  1986. 
Robert  E.  Taylor,         | 
Clerk  of  the  Board.      ' 
[FR  Doc.  86-26600  Filed  11-25-86;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-482) 

Kansas  Gas  &  Electric  Ceu.  Kansas  City 
Power  9l  Light  Co..  Kansas  Electric 
Power  Cooperative,  IncM 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  footnote  d-2(c) 
of  Appendix  A  to  10  CFR  Part  20,  to  the 
Kansas  Electric  Power  Company, 
Kansas  City  Power  &  Light  Company, 
and  Kansas  Electric  Cooperative,  Inc., 
(the  licensee)  for  the  Wolf  Creek 
Generatings  Station  located  at  the 
licensee's  site  in  Coffey  County,  Kansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  relax  the 
requirement  in  Footnote  d-2(c)  of 
Appendix  A  to  10  CFR  Part  20  which 
states,  "No  allowance  is  to  be  made  for 
the  use  of  sorbents  against  radioactive 
gases  or  vapor."  The  exemption  would 
aUow  the  use  of  a  radioactive  protection 
factor  of  50  for  certain  respiratory 
protection  canisters  used  by  workers  at 
the  licensee's  Wolf  Creek  facility.  The 
staffs  technical  evaluation  of  this 
request  will  be  published  in  a  report 
entitled  "Safety  Evaluation  Report 
Related  to  the  Use  of  Radioiodine 
Protection  Factor  for  Sorbent  Canisters 
at  Wolf  Creek." 

The  exemption  is  responsive  to  the 
licensee's  application  for  exemption 
dated  July  1, 1985,  as  supplemented  by 
letters  dated  Novembers,  1985  and  May 
6, 1986. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  features  described  in  the 
licensee's  request  are  potential  means  to 
reduce  occupational  exposure  to 
radiation  for  some  tasks  at  the  Wolf 
Creek  facility. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  will  most 
likely  reduce  the  work  effort  and 
occupational  exposure  for  some  tasks  at 
the  Wolf  Creek  facility.  As  stated  in  die 
staffs  Safety  Evaluation  Report: 

The  utilization  of  air  purifying  respirators 
in  lieu  of  air-supplied  or  self-contained 
apparatuses,  where  possible,  can  result  in 
person-rem  reductions  estimated  overall  at 
30%  for  tasks  requiring  radioiodine 
protection,  in  a  range  of  from  25%  to  50%  for 
several  major  taslts.  The  li^t  weight,  less 
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cumbersome  air  purifying  respirators  (i.e. 
sorbent  canisters)  can  provide  increased 
comfort  and  mobility  in  most  cases,  and 
result  in  increased  worker  efficiency  and 
decreased  time  on-the-job.  The  licensee  has 
provided  a  task  analysis  which  shows  that 
the  use  of  sorbent  canisters  at  Wolf  Creek 
can  result  in  significant  dose  savings  and 
should  be  an  effective  ALARA  measure. 

With  regard  Jo  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  the  potential  for  or 
consequences  of  radiological  accident 
and  does  not  affect  radiological  plant 
effluents.  The  exemption  has  no  effect 
on  non-radiological  impacts  of  facility 
operation.  TTierefore,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
Impacts  need  not  be  evahiated. 

The  prindpat  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previoosly  considered  in 
the  Final  Environmental  Statements 
(coitstruction  permit  and'operating 
license)  for  the  Wolf  Creek  Generating 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  Staff  reviewed  the  licensee's 
request  and  consulted  wfth  an  NRC 
contractor  at  Los  Alamos  National 
[..aboratory. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  tbe  enviommental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  request  for  exemption  dated  July 
1, 1985,  as  supplemented  November  8, 
1985.  and  May  6, 1986.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC. 
and  at  the  William  Allen  White  Library. 
Emporia  State  University.  Emporia. 
Kansas,  and  at  the  Washburn  University 
School  of  Law  Library.  Topeka.  Kansas. 


Dated  at  Bethesda.  Maryland,  this  19th  day 
of  Noverabef  1986. 

For  the  Nuclear  Regulatory  Ckimmission 

B.|.  Youngblood. 

Director.  PWR  Protect  Directorate  No.  4. 
Division  of  PWR  Licensing- A. 

|FR  Doc.  86-28688  Filed  11-25-86.  8:45  am) 
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IDocket  No.  50-366] 

Consideration  of  4ssuanc«  of 
Amendment  to  FacWty  Operating 
License  and  Proposed  no  Significant 
Haiards  Consideration  Determination 
and  Opportunity  for  Hearing;  Georgia 
Power  Co.,  et  al. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
of  Facility  Operating  License  No.  NPF-5 
issued  to  Georgia  Power  Company. 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  of  DaUon,  Georgia,  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant  Unit 
No.  2  located  in  Appling  County. 
Georgia. 

The  amendment  would  modify  the 
Technical  Specification  Sections  related 
to  operability  requirements  for  the  Main 
Control  Room  Environmental  Control 
System  (MCRECS)  to  (1)  delete  the 
requirement  for  automatic  actuation  of 
the  control  room  pressurization  mode  of 
operation  of  the  MCRECS  upon  receipt 
of  a  low-low  reactor  vessel  water  level 
signal,  (2)  change  the  requirement  for 
automatic  actuation  of  the  control  room 
pressurization  mode  of  the  MCRECS 
upon  receipt  of  a  high  radiation  signal  in 
the  refueling  floor  exhaust  to  require 
automatic  actuation  based  on  a  high 
radiation  signal  in  the  refueling  floor 
area  (i.e..  the  word  "exhaust"  would  be 
replaced  by  the  word  "area").  (3)  change 
the  location  and  format  of  the 
requirements  related  to  the  operability 
of  the  MCRECS  to  clarify  and  facilitate 
their  use,  (4)  correct  errors  in  the 
identincation  numbers  listed  for 
instrumentation  that  provides  actuation 
signals  for  operation  of  the  MCRECS, 
and  (5)  augment  the  MCRECS 
applicability  requirements  (Operational 
Conditions  for  which  the  MCRECS  is 
required  to  be  operable)  to  include 
additional  Operational  Conditions. 

Proposed  changes (1)  and  (2) above 
are  needed  to  make  the  Technical 
Specifications  compatible  with  the 
existing  plant  design  and  the  design  as 
described  and  evaluated  in  the  Hatch 
Unit  2  Final  Safety  Analysis  Report. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

With  respect  to  change  (1),  the 
existing  Technical  Specification  requires 
that  the  control  room  pressurization 
mode  of  MCRECS  operation  be 
automatically  actuated  upon  receipt  of  a 
low-low  (Level  2)  reactor  vessel  water 
level  signal  and  upon  receipt  of  a  low- 
low-low  (Level  3)  reactor  vessel  water 
level  signal.  The  Standard  Review  Plan 
and  the  Standard  Technical 
Specifications  do  not  specify  a 
requirement  for  actuation  of  the  control 
room  pressurization  mode  based  on  low 
reactor  vessel  water  level.  Thus  removal 
of  one  of  the  two  actuation  requirements 
based  on  low  reactor  vessel  water  level 
is  acceptable.  In  addition,  the  existing 
Technical  Specification  also  requires 
actuation  of  the  control  room 
pressurization  mode  based  on  high 
drywell  pressure.  Thus  the  remaining 
low-low-low  reactor  vessel  water  level 
together  with  this  high  drywell  pressure 
actuation  requirement  continue  to 
provide  diverse  LOCA  signal  actuation 
of  the  control  room  pressurization  mode, 
and  the  elimination  of  the  redundant 
reactor  vessel  water  level  actuation 
requirement  does  not  significant  change 
the  safety  margin  provided  by  the 
current  Technical  Specification 
requirements. 

With  respect  to  change  (2).  the 
location  of  the  radiation  monitors  that 
will  actuate  the  control  room 
pressurization  mode  of  MCRECS 
operation  will  be  area  radiation 
monitors  and  will  be  located  in  the 
refueling  floor  area  close  to  the  exhaust 
ducts  rather  than  inside  the  ducts  as 
currently  required.  Because  these  area 
radiation  monitors  will  be  in  a  direct 
line  of  sight  to  the  refueling  pool  surface, 
they  should  respond  to  direct  radiation 
from  any  bubbles  that  rise  to  the  top  of 
the  pool  and  therefore  should  provide 
quicker  actuation  of  the  pressurization 
mode  of  operation  than  would  the 
currently  required  monitor  inside  the 
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exhaust  ducts  which  has  less  exposure 
to  direct  radiation.  In  addition,  because 
the  area  radiation  monitors  will  be 
located  close  to  the  exhaust  ducts  they 
should  detect  any  radioactive  gases  that 
would  be  detected  by  monitors  located 
inside  the  ducts.  Therefore,  the  proposed 
requirement  is  essentially  equivalent 
and  possibly  provides  improved 
detection  of  radioactive  releases  and 
actuation  of  the  control  room 
pressurizalion  mode. 

Changes  (3)  and  (4)  do  not  modify  any 
current  Technical  Specification 
requirements.  They  change  the  location 
and  format  of  information  and  correct 
instrument  numbers  related  to  MCRECS 
requirements. 

Change  (5)  adds  requirements  (a)  that 
the  control  room  isolation  mode  of 
MCRECS  operation  shall  be  operable 
when  the  reactor  is  in  the  Cold- 
Shutdown  Operational  Condition  and 
(b)  that  the  MCRECS  be  operable  when 
the  reactor  is  in  the  Refueling 
Operational  Condition  and  when 
irradiated  fuel  is  being  handled  in  the 
secondary  containment.  This  addition 
should  increase  the  safety  of  operation 
in  these  situations. 

None  of  the  above  proposed 
modifications  change  the  existing  plant 
design  or  require  modification  of  the 
accident  analysis  as  described  in  the 
Hatch  2  Final  Safety  Analysis  Report, 
nor  do  the  proposed  modifications 
change  the  manner  in  which  the  plant  is 
operated.  Accordingly,  the  changes  are 
not  expected  to  (1)  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

On  the  basis  of  the  above,  the 
Commission  has  determined  that  the 
requested  amendments  meet  the  three 
criteria  and  therefore  has  made  a 
proposed  determination  that  the 
amendment  application  does  not  involve 
a  significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  should  be 
addressed  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 


this  Federal  Register  notice.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  DC. 

By  December  26, 1986,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Panel,  will  rule 
on  the  request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 


the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  istue  the  amendment 
and  make  is  effective,  notwithstanding 
the  request  for  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  in 
derating  or  shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attn:  Docketing 
and  Service  Branch,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW.,  Washington. 
DC,  by  the  above  date.  Where  petitions 
are  filed  during  the  last  tne  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  (800)  325-6000  (in 
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Missouri  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Daniel  R.  MuUer,  Director,  BWR  Project 
Directorate  #2,  Division  of  BWR 
Licensing:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Bruce  W.  Churchill, 
Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge,  1800  M  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC.  and  at  the  Appling 
County  Public  Library,  301  City  Hall 
Drive,  Baxley.  Georgia. 

Dated  alBethesda.  Maryland  this  18th  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer. 

Director.  BWR  Project  Directorate  No.  2. 

Division  of  BWR  Licensing. 

(FR  Doc.  86-26687  Filed  11-2&-86;  8:45  am] 
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[Docket  Nos.  50-445A  and  50-446 A] 

Texas  Utilities  Electric  Co.  et  al.; 
Receipt  of  Antitrust  Information 

Texas  Utilities  Electric  Company, 
Brazos  Electric  Power  Cooperative.  Inc., 
Texas  Municipal  Power  Agency  and 
Tex-La  Electric  Cooperative  of  Texas 
have  filed  antitrust  information  in 
conjuction  with  their  application  for 
operating  licenses  for  the  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2  located  in  Somervell  County,  Texas, 
approximately  40  miles  southwest  of 
Fort  Worth,  Texas.  The  data  submitted 
contains  antitrust  information  for 
review,  pursuant  to  NRC  Regulatory 
Guide  9.3;  necessary  to  determine 
whether  there  have  been  any  significant 


changes  since  the  antitrust  settlement  of 
September  15, 1980. 

On  completion  of  a  staff  antitrust 
review.  The  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  will  issue  an 
initial  finding  as  to  whether  there  have 
been  "significant  changes"  under 
section  105c(2)  of  the  Atomic  Energy 
Act.  as  amended.  A  copy  of  this  finding 
will  be  published  in  the  Federal  Register 
and  will  be  sent  to  the  Washington,  DC 
and  local  public  document  rooms  and  to 
those  persons  providing  comments  or 
information  in  response  to  this  notice.  If 
the  initial  finding  concludes  that  there 
have  not  been  any  significant  changes, 
requests  for  reevaluation  may  be 
submitted  for  a  period  of  30  days  after 
the  date  of  the  Federal  Register  Notice. 
The  results  of  any  reevaluation  that  are 
requested  will  also  be  published  in  the 
Federal  Register  and  copies  sent  to  the 
Washington,  DC  and  local  public 
documents  rooms. 

A  copy  of  the  general  information 
portion  of  the  application  for  an 
operating  license  and  the  antitrust 
information  submitted  is  available  for 
public  examination  and  copying  for  a 
fee  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  20555,  and  in  the  local 
public  document  room  at  the  Somervell 
County  Library,  On  the  Square,  P.O.  Box 
417,  Glen  Rose,  Texas  76403. 

Any  person  who  desires  additional 
information  regarding  the  matter 
covered  by  this  notice  or  who  wishes  to 
have  views  considered  with  respect  to 
significant  changes  related  to  antitrust 
matters  which  occurred  since  the 
antitrust  settlement  should  submit  such 
requests  for  information  or  views  to  the 
U.S.  N^uclear  Regulatory  Commission 
Washington,  DC  20555.  Attention: 
Director.  Planning  &  Program  Analysis 
Staff,  Office  of  Nuclear  Reactor 
Regulation,  on  or  before  December  26, 
1986. 

Dated  at  Bethesda,  Maryland,  this  20th  day 
of  November,  1986. 

For  the  Nuclnar  Regulatory  Commission. 
Jesse  L.  Funches. 

Director.  Planning  &  Program  Analysis  Staff. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  86-26689  Filed  11-25-86;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Schedule  A,  B,  and 
C  f>ositions  Placed  or  Revoked 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  V'l. 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Spencer.  (202)  632-6817. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  October  28, 1986  (51  FR 
39442).  Individual  authorities 
established  or  revoked  under  Schedule 
A,  B,  or  C  between  October  1, 1986,  and 
October  31, 1986,  appear  in  a  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  fisting  of  all  authorities 
will  be  published  as  of  June  30  of  each 
year. 

Schedule  A 

The  following  exception  was 
established: 

Department  of  the  Army 

Three  positions  of  physical  therapist 
that  will  function  as  athletic  trainers  at 
the  United  States  Military  Academy. 
West  Point,  New  York.  Effective 
October  9, 1986. 

Schedule  B 

No  Schedule  B  exceptions  were 
established  or  revoked  during  October. 

Schedule  C 

The  following  exceptions  have  been 
established: 

Department  of  Agriculture 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  and  Public 
Affairs.  Effective  October  6, 1986. 

One  Confidential  Assistant  to  the 
Administrator,  Agricultural  Stabilization 
and  Conservation  Service.  Effective 
October  9, 1986. 

One  Private  Secretary  to  the  Deputy 
Assistant  Secretary  for  Marketing  and 
Inspection  Services.  Effective  October 
16,  1986. 

One  Northeast  Area  Director  to  the 
Deputy  Administrator.  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service.  Effective 
October  17, 1986. 

One  Executive  Assistant  to  the 
Administrator,  Agricultural  Stabilization 
and  Conser\'ation  Service.  Effective 
October  30, 1988. 
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One  Confidential  Assistant  to  the 
Administrator.  Agricultural  Marketing 
Service.  Effective  October  30, 1986. 

One  Private  Secretary  to  the 
Administrator,  Agricultural  Marketing 
Service.  Effective  October  31, 1986. 

Department  of  the  Army 

One  Secretary  (Steno)  to  the  Assistant 
Secretary  of  the  Army  (Financial 
Management].  Effective  October  23, 
1986. 

Department  of  Commerce 

One  Director,  Office  of  Consumer 
Affairs  to  the  Director,  Office  of  Public 
Affairs.  Effective  October  3, 1986. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
October  10, 1986. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Export 
Administration.  International  Trade 
Administration.  Effective  October  17, 
1986. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Administration.  Effective  October  23. 
1986. 

One  Congressional  Affairs  Specialist 
to  the  Congressional  Affairs  Advisor. 
Bureau  of  the  Census.  Effective  October 
27, 1988. 

Deparment  of  Defense 

One  Staff  Assistant  to  the  Assistant 
Secretary  of  Defense.  Effective  October 
6, 1986. 

One  Private  Secretary  to  the  Deputy 
Under  Secretary  of  Defense.  Effective 
October  22, 1986. 

One  Private  Secretary  to  the  Senior 
Judge,  U.S.  Court  of  Military  Appeals. 
Effective  October  28, 1986. 

Department  of  Education 

One  Director,  Adult  Literacy  Initiative 
to  the  Under  Secretary.  Effective 
October  3, 1986. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
Effective  October  7. 1986. 

One  Special  Assistant  to  the  Director, 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  Effective 
October  7, 1986. 

One  Confidential  Assistant  to  the 
Chief  of  Staff /Counselor  to  the 
Secretary.  Effective  October  8, 1986. 

One  Special  Assistant  to  the 
Administrator  for  Management  Services. 
Effective  October  8, 1986. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  October  20, 1986. 

One  Confidential  Assistant  to  the 
Chief  of  Staff/Counselor  to  the 
Secretary.  Effective  October  20, 1986. 


One  Staff  Assistant  to  the  Chief  of 
Staff/Counselor  to  the  Secretary. 
Effective  October  20, 1986. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management. 
Effective  October  31. 1988. 

Department  of  Energy 

One  Staff  Assistant  to  the  Secretary. 
Effective  October  9, 1986. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  International  Affairs  and 
Energy  Emergencies.  Effective  October 
9. 1986. 

One  Staff  Assistant  to  the  Director  of 
Energy  Research,  Effective  October  9, 
1986. 

One  Confidential  Assistant 
(Secretary)  to  the  Special  Assistant  to 
the  Secretary.  Effective  October  10, 
1986. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  International  Affairs  and 
Energy  Emergencies.  Effective  October 
23, 1986. 

One  Secretary  (Confidential 
Assistant)  to  the  Assistant  Secretary  for 
Fossil  Energy.  Effective  October  24, 
1986. 

One  Legal  Advisor  to  a  Member  of  the 
Federal  Energy  Regulatory  Commission. 
Effective  October  27, 1986. 

Department  of  Health  and  Human 
Services 

One  Director,  Office  of  Public  Affairs 
to  the  Assistant  Secretary  for  Human 
Development  Services.  Effective 
October  9, 1986. 

One  Director,  Division  of  Legislative 
Services  and  Congressional  Affairs  to 
the  Director,  Office  of  Legislation  and 
Policy.  Health  Care  Financing 
Administration.  Effective  October  10, 
1986. 

One  Director,  Division  of  Legislation 
to  the  Director,  Office  of  Legislation  and 
Policy,  Health  Care  Financing 
Administration.  Effective  October  10, 
1986. 

One  Special  Assistant  for  Liaison 
Activities  to  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration.  Effective  October  10, 
1986. 

One  Confidential  Secretary  to  the 
Assistant  Secretary  for  Legislation. 
Effective  October  24, 1986. 

One  Special  Assistant  to  the  Director, 
Office  of  Civil  Rights.  Effective  October 
24. 1986. 

Department  of  Housing  and  Urban 
Development 

One  Executive  Assistant  to  the 
General  Deputy  Assistant  Secretary  for 
Housing.  Effective  October  15, 1986. 


One  Staff  Assistant  to  the  Executive    ' 
Assistant  to  the  Secretary.  Effective 
October  15, 1986. 

One  Staff  Assistant  to  the  Regional 
Administrator-Regional  Housing 
Commissioner.  Effective  October  30, 
1986.  j 

Department  of  the  Interior 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director,  External 
Affairs.  Effective  October  21. 1986. 

One  Confidential  Assistant  to  the 
Director,  U.S.  Fish  and  Wildlife  Service. 
Effective  October  30, 1986. 

Department  of  Justice 

One  Confidential  Assistant  (Private 
Secretary)  to  the  Assistant  Attorney 
General,  Criminal  Division.  Effective 
October  2, 1986. 

One  Secretary  (Typing)  to  the 
Associate  Attorney  General.  Effective 
October  14, 1986. 

Department  of  Labor 

One  Staff  Assistant  to  the  Under 
Secretary.  Effective  October  7, 1986. 

One  Senior  Liaison  Officer  to  the 
Deputy  Under  Secretary  for 
Congressional  Affairs.  Effective  October 
7, 1986. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  October  10. 1986. 

One  Secretary's  Representative  to  the 
Associate  Deputy  Under  Secretary  for 
Intergovernmental  Affairs.  Effective 
October  22, 1986. 

One  Secretary  (Stenography)  to  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training.  Effective 
October  30, 1986. 

Department  of  State 

One  Staff  Assistant  to  the  Deputy 
Secretary  of  State.  Effective  October  7, 
1986. 

One  Deputy  Coordinator  to  the 
Coordinator  for  Public  Diplomacy  for 
Latin  America  and  the  Caribbean. 
Effective  October  8, 1986. 

One  Secretary  (Steno)  to  the 
Executive  Secretary/Special  Assistant 
to  the  Secretary  of  State.  Effective 
October  8, 1986. 

One  Foreign  Affairs  Officer  to  the 
Assistant  Secretary,  Bureau  of 
International  Organization  Affairs. 
Effective  October  15, 1986. 

One  Public  Information  Officer  to  the 
Deputy  Assistant  Secretary  for 
International  Social  and  Humanitarian 
Affairs,  Bureau  of  International 
Organization  Affairs.  Effective  October 
24, 1986. 
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One  Member,  Policy  Planning  Council 
to  the  Chairman,  Policy  Planning 
Council.  Effective  October  24. 1986. 

Department  of  Transportation 

One  Special  Assistant  to  the 
Administrator,  Federal  Highway 
Administration.  Effective  October  8 
1986. 

Department  of  the  Treasury 

One  Deputy  Assistant  Secretary 
(Legislative  Affairs)  to  the  Assistant 
Secretary  (Legislative  Affairs).  Effective 
October  2, 1986. 

Agency  for  International  Development 

One  Director,  Office  of  Interbureau 
Affairs  and  Special  Projects  to  the 
Deputy  Assistant  Administrator  for 
External  Affairs.  Effective  October  23. 
1986. 

Arms  Control  and  Disarmament  Agency 

One  Secretary  (Typing)  to  the 
Assistant  Director,  Multilateral  Affairs 
Bureau.  Effective  October  2, 1986. 

One  Secretary  (Steno)  to  the  Special 
Representative  for  Arms  Control  and 
Disarmament.  Effective  October  15. 
1986. 

Commission  on  Civil  Rights 

One  Confidental  Secretary  to  the 
Commissioner.  Effective  October  7, 1986. 

Commodity  Futures  Trading 
Commission 

One  Special  Assistant  to  the 
Commissioner.  Effective  October  8, 1986. 

Federal  Emergency  Management 
Agency 

One  Confidential  Assistant  to  the 
Associate  Director,  Emergency 
Operations  Directorate.  Effective 
October  22, 1986. 

Federal  Labor  Relations  Authority 

One  Staff  Assistant  to  a  Member. 
Effective  October  14, 1986. 

One  Confidential  Assistant  to  the 
Chairman.  Effective  October  30, 1986. 

Federal  Mine  Safety  and  Health  Review 
Commission 

One  Attorney-Adviser  (General)  to  a 
Commissioner.  Effective  October  10, 
1986. 

One  Confidential  Secretary  to  the 
General  Counsel.  Effective  October  10, 
1986. 

Federal  Trade  Commission 

One  Director,  Office  of  Congressional 
Relations  to  the  Chairman.  Effective 
October  1. 1986. 


General  Service  Administration 

One  Confidential  Assistant  to  the 
Regional  Administrator.  Effective 
■  October  7, 1986. 

One  Confidential  Assistant  to  the 
Director,  Office  of  the  Executive 
Secretariat.  Effective  October  8, 1986. 

One  Confidential  Assistant  to  the 
Associate  Administrator  for 
Congressional  Affairs.  Effective  October 
14, 1986. 

International  Trade  Commission 

One  Staff  Assistant  (Legal)  to  a 
Commissioner.  Effective  October  1, 1986. 

National  Endowment  for  the  Humanities 

One  General  Counsel  to  the 
Chairman.  Effective  October  1, 1986. 

Office  of  Managment  and  Budget 

One  Administrative  Assistant  to  the 
Associate  Director,  Human  Resources, 
Veterans  and  Labor.  Effective  October 
17, 1986. 

Office  of  Personnel  Management 

One  Special  Assistant  to  the  Assistant 
Director  for  Congressional  Relations. 
Effective  October  1, 1986. 

One  Confidential  Assistant  (Typing) 
to  the  General  Counsel.  Effective 
October  20. 1986. 

One  Staff  Assistant  to  the  Counselor 
to  the  Director.  Effective  October  31, 
1986. 

Office  of  the  U.S.  Trade  Representative 

One  Director,  Office  of  Private  Sector 
Liaison  to  the  Assistant  U.S.  Trade 
Representative  for  Public  and 
Intergovernmental  Affairs.  Effective 
October  16, 1986. 

Pension  Benefit  Guaranty  Corporation 

One  Secretary  (Typing)  to  the 
Executive  Director.  Effective  October  27, 
1986. 

President 's  Commission  on  Executive 
Exchange 

Two  Staff  Assistants  (Typing)  to  the 
Executive  Director.  Effective  October  6, 
1986. 

Small  Business  Administration 

One  Special  Assistant  to  the 
Associate  Deputy  Administrator  for 
Management  and  Administration. 
Effective  October  2, 1986. 

Two  Special  Assistants  to  two 
Regional  Administrators.  Effective 
October  8, 1986. 

One  Special  Assistant  to  the 
Associate  Deputy  Administrator  for 
Special  Programs.  Effective  October  24, 
1986. 


One  Special  Assistant  to  the 
Administrator.  Effective  October  24, 
1986. 

United  States  Tax  Court 

One  Trial  Clerk  to  a  Judge.  Effective 
October  23, 1986. 

Authority:  5  U.S.C.  3301.  3302:  EO  10577.  3 
CFR  1954-1958  Comp,.  P.218. 

U.S.  Office  of  Personnel  Management. 
lames  E.  Colvard, 

Deputy  Director. 

jFR  Doc.  8&-26630  Filed  11-25-86  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-23823;  File  No.  SR-Amex- 
86-281 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  an  Amendment  to  the 
Exchange  Constitution  To  Reduce  the 
Transfer  Fee  Applicable  to  Leases  of 
Regular  Memberships 

Pursuant  to  section  19(b)(])  of  the 
Securities  Exchange  Act  of  1934,  ("Act") 
15  U.S.C.  78s(b)(l)  notice  is  hereby  given 
that  on  October  27, 1986,  the  American 
Stock  Exchange  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  amending  Article  VII, 
section  1(d)  of  the  Exchange 
Constitution  to  reduce  the  transfer  fee 
applicable  to  leases  of  regular 
memberships  from  S2,500  to  Si, 500. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  American  Stock  Exchange 
Inc.  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
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the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B).  and  (C)  below,  of  the  most 
significant  aspects  o  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  effecting  a 
Constitutional  amendment  which 
addresses  the  disparity  between  the  cost 
involved  in  leasing  a  regular 
membership  as  compared  to  an  options 
principal  membership.  Currently  regular 
members  incur  a  $2,500  fee  to  lease  their 
seats  while  OPMs  pay  only  $500.  This 
disparity  will  be  reduced  by  lowering 
the  fee  payable  on  lease  of  a  regular 
membership  to  $1,500. 

Article  VII,  section  1(d)  of  the 
Constitution  provides  that  the  initiation 
fee  for  the  transfer  of  a  regular 
membership  pursuant  to  a  special 
transfer  agreement  is  to  be  based  upon  a 
formula  tied  to  the  latest  price  at  which 
a  regular  membership  has  been  sold,  but 
not  to  exceed  $2,500.  This  cap  is  reached 
whenever  memberships  are  selling  at  or 
above  $20,000.  Since  the  average  price  of 
a  regular  membership  currently  is 
$248,000,  the  fee  payable  upon  transfer 
is  always  at  the  maximum  of  $2,500.  In 
contrast,  the  same  section  provides  that 
the  initiation  fee  payable  upon  the 
special  transfer  of  an  options  principal 
membership  is  only  $500.  The  initiation 
fee  upon  transfer  of  options  principal 
memberships  was  set  at  $500  in  1978,  in 
part  to  reflect  the  value  of  options 
principal  memberships  at  that  time,  and 
also  to  make  them  more  attractive  to 
member  firms  whom  it  was  felt  would 
have  greater  need  to  transfer  such 
memberships  among  employees.  Since 
then,  however,  the  value  of  an  OPM  has 
increased  significantly,  and  the  current 
average  price  if  approximately  $180,000. 

Subsequent  to  the  initial  sale  of 
Options  Principal  Memberships,  the 
Exchange  membership  adopted  a  plan 
permitting  members — both  OPMs  and 
regular  members  to  lease  their 
memberships.  The  growth  in  leasing  in 
recent  years  has  tendered  to  highlight 
the  discrepancy  in  the  cost  of 
transferring  regular  memberships  as 
opposed  to  Options  Principal 
Memberships  With  the  view  to 
narrowing  such  disparity  the  Exchange 
Constitution  will  be  amended  to  reduce 
the  transfer  fee  payable  in  connection 
with  a  lease  of  the  regular  membership 


to  $1,500.'  Such  (eduction  will  enhance 
the  value  of  a  regular  membership  and 
update  the  initiation  fee  structure  in 
light  of  changing  seat  values.  The 
initiation  fee  payable  by  a  new  member 
upon  the  purchase  of  a  membership  will 
remain  as  is.        , 

(2)  Basis  1 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general,  and  section  6(b)4  in  particular, 
in  that  the  reduction  in  the  transfer  fee 
for  lease  of  a  regular  membership  will 
provide  for  equitable  dues,  fees  and 
other  charges  among  Exchange  members 
and  issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others. 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
paragraph  (e)  of  Securities  Exchange 
Act  Rule  19B-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


'  The  Commission  racognizes  thai,  under  the 
exislinj?  Exchange  Coiwtilulion.  it  would  be 
technically  possible  to  transfer  a  regular 
membership  seat  for  less  than  $1,500  if  the  latest 
sale  price  of  a  seat  wa»  $5,000  or  less.  As  noted 
above,  however,  because  Exchange  seats  generally 
sell  for  much  higher  prices,  the  current  transfer  fee 
is  always  at  the  maximum  of  $2,500.  Accordingly,  in 
practice,  the  proposal  results  in  a  reduction  of 
transfer  fees  from  $2,500  !o  Si  .500. 


all  written  statement)  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549.  Copies  of 
the  submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  17. 1986. 
It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  18, 1988. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  28673  Filed  11-25-85;  8:45  am) 

BnXING  COOE  M10-01-M 


[Release  No.  34-2381 1; File  No:  SR-CBOE- 
86-33] 


Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  the  Addition  of  OiK-Half  Point 
Exercise  Prices  In  Canadian  DoHar 
Option  Contracts 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  10, 1986  the  Chicago 
Board  Options  Exchange,  Incorporated 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1.  II  and  III  below. 
which  Items  have  been  prepared  by  the 
self-regulatory  organiaation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Otganizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
enable  the  Exchange  to  add  one-half 
point  exercise  prices  in  Canadian  dollar 
option  contracts,  either  singly  or  at  the 
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same  time  as  the  next  exercise  price  is 
added. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  allow  the  listing  of 
additional  exercise  prices  in  Canadian 
dollar  currency  option  contracts. 
Because  the  Canadian  dollar  relative  to 
the  United  States  dollar  is  not  volatile, 
few  exercise  prices  are  available  for 
Canadian  dollar  options  trading.  The 
statutory  basis  for  the  proposed  rule 
change  is  section  6(b)(51  of  the 
Securities  Exchange  Act  of  1934  (the 
Act),  in  that  it  is  designed  to  facilitate 
transactions  in  Canadian  dollar 
currency  option  contracts. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  17, 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  14, 1986. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-26674  Filed  11-24-86;  8:45  am] 

BILUNQ  CODE  S010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

November  20. 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Security  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
Hanson  Trust  PLC 

American  Depository  Receipts  (File 
No.  7-9381) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  12, 1986, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 


copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  86-26680  Filed  11-25-86.  8:45  am] 
BILUNG  CODE  a010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

November  20, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

NV  Homes  LR 

Units  of  Limited  Partnership  Interest 
(File  No.  7-9382) 
UNUM  Corporation 
Common  Stock,  S.IO  Par  Value  (File 
No.  7-9383) 
Lone  Star  Ind.,  Inc. 
$5,375  Cumulative  Convertible 
Preferred  (File  No.  7-9384) 
Duke  Realty  Investments  Inc. 
Income  Shares.  $.01  Par  Value  (File 
No.  7-9385) 
Schafer  Value  Trust,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-9386) 
Hanson  Trust 
American  Depository  Shares,  No  Par 
Value  (File  No.  7-9387) 
Commercial  Credit  Co. 
Common  Stock  $.01  Par  Value  (File 
No.  7-9388) 
Motel  6  LP. 
Units  Representing  Limited 
Partnership  Interests  (File  No.  7- 
9389) 
Hanson  Trust  PLC 
American  Depository  Shares  (File  No. 
7-9390) 
Danaher  Corporation  (Delaware) 
Common  Stock,  $.01  Par  Value  (File 
No.  7-9391) 
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Harinschafieger  induatrieSk  Inc.  (Holding 
Company) 
Common  Stock,  $:01  Par  Value  (File 
No.  7-9392) 
Premark  bitemational  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-9393) 
Raytech  Corporation  (Holding 
Company) 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-9394) 
Cook  United.  Inc. 
Common  Shares,  $.01  Par  Value  (File 
No.  7-9395) 
The  Clorox  Company  (Delaware) 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-9396) 
United  States  Leasing  International,  Inc. 
(Delaware) 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-9397) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  12. 1986. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  of  delegated 

authority. 

lonathan  G.  Kalz, 

Secretary. 

jFR  Doc.  86-26680  Filed  11-25-66;  8:45  am] 

BtLUNC  CODE  MIO-OI-M 


I  Release  No.  34-23834;  File  No.  SR-MSRB- 
86-141 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Munieipat  Securities  Ratemaking  Board 
Relating  to  Uniform  Practice  and 
Confirmation,  Clearance  and 
Settlement  of  Customer  Transactions 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  7as(b)(l).  notice  is  hereby  given 
that  on  October  20, 1986,  the  Muncipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 


described  in  Items  I.  II,  and  lU  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  oraanization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  Municipal  Securities 
Rulemaking  Board  ("Board")  is  filing  an 
interpretation  of  rules  G-12  on  uniform 
practice  and  G-15  on  confirmation, 
clearance  and  settlement  of  customer 
transactions  (hereinafter  referred  to  as 
"the  proposed  rule  change")  that 
clarifies  the  date  as  of  which  a  notice  of 
call  is  deemed  to  be  published  under  the 
rules.  The  proposed  rule  change  states 
that,  in  general,  the  publication  date  of  a 
notice  of  call  is  the  date  of  the  edition  of 
the  publication  in  which  the  call  notice 
is  first  published.  The  proposed  rule 
change  slates  that,  to  qualify  as  a  notice 
of  call  under  the  rules,  a  notice  of  a 
partial  call  must  identify  the  certificates 
that  will  be  redeemed. 

The  proposed  rule  change  also  states 
that,  if  a  notice  of  call  for  a  registered 
security  is  not  published,  but  is  sent  to 
registered  owners,  the  publication  date 
is  the  date  shown  on  the  notice.  If  no 
date  is  shown  on  the  notice,  the  issuer, 
the  trustee  or  the  appropriate  agent  of 
the  issuer  must  be  contacted  to 
determine  the  date  of  the  notice  of  call. 
If  a  notice  of  call  of  a  registered  security 
is  published  and  also  is  sent  directly  to 
registered  owners,,  the  pubhcation  date 
is  the  earlier  of  the  actual  publication 
date  or  the  date  shown  on  the  notice 
sent  to  registered  owners. 

The  full  text  of  the  proposed  rule 
change  is  available  for  inspection  and 
copying  at  the  Commission's  Public 
Reference  Section  and  at  the  offices  of 
the  Board. 

II.  Self-Regulatory  Organization's 
Statement  of  the  I^irpoae  of,  and 
Statutory  Basis  foi^  the  Proposed  Rule 
Change 

A.  Self-Regualtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Board  rules  G-12{e)(x)  and  G- 
15(c)(viii)  on  deliveries  of  called 
securities  provide  that  a  certificate  for 
which  a  notice  of  partial  call  has  been 
published  does  not  constitute  good 
dehvery  unless  it  was  identified  as 
called  at  the  time  of  trade.  The  rules 
also  provide  that,  if  a  notice  of  call 
affecting  an  entire  issue  has  been 
published  on  or  prior  to  the  trade  date, 
called  securities  do  not  constitute  good 


delivery  unless  identified  as  sndi  at  the 
time  of  trade.  An  inten-dealer  delivery 
that  does  not  meet  these  requirements 
may  be  rejected  or  redaimed  under  rule 
G-12(g).  Thus,  a  dealer,  in  some 
instances,  must  determine  the  date  that 
a  notice  of  call  is  published  (the 
"publication  date")  to  determine 
whether  delivery  of  a  called  certificate 
constitutes  good  delivery  for  a  particular 
transaction. 

The  rationale  of  rules  G-12(e)(x)  and 
G-15(c)(viii)  is  that,  once  information 
becomes  public  concerning  a  specific 
issue  or  specific  certificates  of  an  issue 
being  called,  the  industry  can  react  to 
this  information  and  trade  the  securities 
or  deliver  certificates  accordingly. 
Consistent  with  this  rationale,  the 
proposed  rule  change  states  that,  in 
general,  the  date  of  the  edition  of  the 
publication  in  which  the  issuer,  the 
issuer's  agent  or  trustee  for  an  issue  first 
publishes  a  notice  of  call  constitutes  the 
publication  date  of  the  notice  for  the 
purposes  of  the  rules.  The  proposed  rule 
change  also  states  that  a  notice  of  a 
partial  call  does  not  exist  for  purposes 
of  the  rules  unless  the  specific 
certificates  to  be  called  are  identified  in 
the  notice.  Thus,  an  announcement  that 
a  specific  percentage  of  an  issue  will  be 
called  does  not  constitute  a  notice  of 
call  because  the  certicates  that  will  be 
redeemed  cannot  be  determined  from 
the  announcement. 

The  proposed  rule  change  also 
addresses  several  other  questions  that 
may  arise  in  determining  the  publicadon 
date  of  call  notices.  Some  notices  of 
calls  for  registered  securities  generally 
are  sent  directly  to  registered  bond 
owners  and  also  are  published.  In  some 
cases,  however,  call  notices  are  sent  to 
registered  owners,  but  are  not 
published.  The  proposed  rule  change 
states  that,  in  such  cases,  the 
publication  date  for  purposes  of  the 
rules  is  the  date  of  tlie  notice  of  call  sent 
to  registered  owners,  as  shown  on  the 
notice.  In  the  unusual  case  in  which 
such  a  notice  is  not  dated,  the  proposed 
rule  change  states  that  the  publication 
date  is  determined  by  contacting  the 
trustee,  the  issuer  or  aa  appropriate 
agent  of  the  issuer  to  determine  the  date 
of  the  notice.  Since  a  notice  sent  to 
registered  owners  may  be  the  only 
means  by  which  a  call  notice  is  made 
known,  such  a  determination  of 
publication  date  is  consistent  with  the 
rationale  of  the  rules  G-12(e)(x)  and  G- 
15(c)  (viii). 

The  Board  also  is  aware  that  a  call 
notice  may  be  sent  to  registered  bond 
owners  and  then  published  at  a  later 
date.  The  proposed  rule  change  states 
that  in  such  situations,  for  purposes  of 
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rules  G-12(e)(x)  and  G-15(c)(viii).  the 
publication  date  is  the  earlier  of  the 
actual  publication  date  or  the  date 
shown  on  the  notice  sent  to  registered 
owners.  This  conforms  to  the  rationale 
of  the  rules  since,  if  registered  owners 
have  call  information  prior  to  its 
publication,  they  may  be  able  to  act  on 
that  information. 

The  Board  understands  that  registered 
securities  depositories  use  a  lottery 
system  to  allocate  securities  called 
pursuant  to  partial  calls.  The  Board 
notes  that  depositories  use  the 
publication  date  of  a  notice  of  partial 
call  as  the  date  as  of  which  securities  in 
the  depository  are  subject  to  the  call 
lottery.  The  lottery  process  thus  is 
similar  to  the  operation  of  rules  G- 
12(e)(x)  and  G-15[c)(viii).  The  Board 
believes  that  the  proposed  rule  change  is 
consistent  with  the  procedures  used  by 
depositories  to  determine  publication 
date  and  will  provide  for  consistent 
treatment  for  ]:^ysical  and  book-entry 
deliveries  of  called  securities,  llie  Board 
also  believes  that  adoptitm  of  the 
proposed  rule  change  will  lessen  the 
possibility  of  disputes  involving  delivery 
of  called  securities  by  clarifying  the 
publication  dates  of  call  notices  in 
certain  situations. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  lM{b)(2)(C)  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  ("the 
Act")  which  requires  and  empowers  the 
Board  to  adopt  rules  which  are 

designed  ....  to  foster  ooopeFBtian  and 
coordination  with  persona  engaged  in  ...  . 
clearing,  settling,  processing  infonnation  with 
respect  to.  and  facilitating  transactions  in 
municipal  tecurilies.  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities,  and.  in 
general  to  protect  investors  aod  the  public 
interest .... 

The  Board  brieves  that  the  proposed 
rule  change  will  further  the  purposes  of 
the  Act  by  clarifying  situations  in  which 
called  securities  may  property  be 
delivered,  rejected  or  reclaimed  under 
the  Board's  rules. 

B.  Self-Regulatory  Organizotkm's 
Statment  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  would  not  impose  any 
burden  on  competition  since  it  apjriies 
uniformly  to  all  brokers,  dealers  and 
municipal  securities  dealers  and  serves 
primarily  to  clarify  existing  rules  on 
delivery  of  called  securities. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chnage  Received  from 
Members,  Participants,  or  Others. 

The  Board  neither  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Sdidtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Section. 
Copies  of  such  niing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  17, 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  20, 1986. 
Jonathan  G.  Katz, 
Secretory. 
|FR  Doc.  86-26675  Filed  ll-2a-«6;  8:45  amj 
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Self-Reguiatory  OrganizaliaiM; 
PropoMd  Rule  Change  bjr  Nalfonai 
Aasociatlon  of  SacurWas  Daatars.  Inc. 
Relating  to  NASD  Appendix  E  to  the 
NASO'a  Rulea  of  Fair  Practica. 

Pursuant  to  section  ig(b)  of  the 
Securities  Exchange  Act  of  1934.  IS 
U.S.C.  7as(b)(l).  notice  is  het^  given 
that  (Ml  October  17. 1988,  the  National 
Association  of  Securities  Dealer.  Inc. 
filed  with  the  Securities  and  Exdiange 
Commission  the  proposed  rule  change 
as  described  in  Items  1.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fnnn  interested  persons. 

I.  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  to  section 
2(e)  of  Appendix  E  of  the  Rules  of  Fair 
Practice  makes  it  more  clear  that  the 
definition  of  "options  contract"  is 
identical  to  the  definition  of  option  in 
section  33(d}  of  Article  III  of  the  Rules  of 
Fair  Practice. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Board  of  Govmors  approved  rule 
change  to  make  it  clear  that  the 
definition  of  "options  contract"  in 
section  2(e)  of  Appendix  E  is  identical  to 
the  definition  of  "option"  in  sect.'  m 
33(d)  of  Article  ffl  of  the  NASD's  Rules 
of  Fair  Practice.  The  proposed  rule 
change  does  not  alter,  amend  or 
otherwise  modify  the  substance  of 
section  2(e).  but  simplifies  the  wording 
to  enhance  its  clarity. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Corporation  does  not  anticipate 
that  the  proposed  rule  change  will 
impose  «my  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  the  Comment  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
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received  with  respect  to  the  proposed 
rule  changes  contained  in  this  filing. 

III.  Date  of  Effectiveness  of  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  or  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
insepction  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  th^  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  17. 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  17, 1986. 

Jonatlian  G.  Katz. 

Secretary. 

[FR  Doc.  86-28676  Filed  11-25-86;  8:45  amj 
BlUJNa  cooc  MIO-OI-W 


I  Release  No.  34-23818:  File  No.  SR-NASD- 
86-271 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Eligibility  Criteria  for 
Issuers  of  NASDAQ  National  Market 
System  Securities 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78(b)(1),  notice  is  hereby  given 
that  on  September  26, 1986,  the  National 
Association  of  Securities  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  add  a  new 
Part  III  to  Schedule  D  of  the  NASD  By- 
Laws  that  sets  forth  criteria  for 
determining  the  NASD  Securities  for 
which  there  shal  be  real-time  last  sale 
reporting  under  the  NASD's  Transaction 
Reporting  Plan.* 

Under  amendments  to  Rule  llAa2-l 
under  the  Securities  Exchange  Act  of 
1934  ("Act")  concurrently  being 
proposed  by  the  Commission,*  securities 
satisfying  these  criteria  and  subject, 
therefore,  to  real-time  last  sale 
reporting,  would  be  designated  as 
National  Market  System  Securities.  The 
criteria  proposed  by  the  NASD  are 
essentially  identical  to  the  Tier  II 
criteria  currently  found  in  Rule  llAa2-l 
and  in  the  NASD's  NMS  Designation 
Plan.  In  addition,  the  NASD  proposes  to 
add  to  these  criteria  certain  corporate 
governance  requirements  that  have 
previously  been  published  for 
comment.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


'  The  NASD,  concurrent  with  this  proposal, 
proposes  to  amend  its  Transaction  Reporting  Plan  to 
incorporate  by  reference' these  eligibility  criteria 
into  that  Plan.  See  Securities  Exchange  Release  No. 
23819  (November  17. 1986),  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

^Spe  Securities  Exchange  Act  Release  No,  23817 
(November  17, 1986),  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

'See  Securities  Exchange  Act  Release  No.  22505 
(October  7,  1985),  50  FlJ  41697.  The  proposed 
corporate  governance  standards  would  become 
effective  18  months  after  Commission  approval. 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  changes  would 
amend  Schedule  D  to  the  Association's 
By-Laws  to  incorporate  certain 
provisions  now  found  in  the  NASD 
National  Market  System  Designation 
Plan  or  in  Commission  Rule  llAa2-l. 
These  changes  are  being  made  for  the 
purpose  of  consolidating  all  NASDAQ 
National  Market  System  rules  into  a 
single  easily  identifiable  document  and 
in  response  to  the  discussions  with  the 
Commission  staff  concerning  proposed 
amendments  to  its  Rules  llAa2-l  and 
llAa3-l.*  The  NASD  has  proposed 
amendments  to  its  currently  effective 
transaction  reporting  plan  which  it  seeks 
to  have  become  effective  upon  approval 
of  this  rule  filing  and  the  appropriate 
amendments  to  the  Commission  rules.* 
Securities  which  have  been  designated 
as  NASDAQ  National  Market  System 
securities  under  current  SEC  Rule 
llAa2-l  will  remain  ao  designated  upon 
approval  of  this  rule  change  subject  to 
either  voluntary  termination  or 
termination  based  upon  a  lack  of  future 
compliance  with  the  provisions  of  Part 
III. 

Section  1  of  the  proposed  rule  change 
dealing  with  applications  for  national 
market  system  designation  contains  no 
substantive  changes  and  is  derived  from 
the  Association's  currently  effective 
designation  plan.  Provisions  for  granting 
exceptions  to  the  criteria  contained  in 
Part  III  have  been  included  to  parallel 
currently  existing  language  found  in  Part 
II  relating  to  general  NASDAQ  criteria. 

Sebtioh  2  dealing  with  quantitative 
designation  criteria  provides  the 
currerrtly  effective  '*Tier  2"  criteria  from 
Commission  Rule  llAa2-l.  The  curriiht  ' 
'Tier  1"  mandatory  designation  criteria 
of  Rule  llAa2-l  have  been  elirtiinafed  in 
that  the  Association  believes  that  these 
criteria  have  served  the  purpose  for 
which  they  were  inteiuled  when  adopted 
by  the  Commission  inl^'ebriiaiy  of  1981 
(See  Release  No.  34-l?549).  This 


•  See  supra  note  2. 
"See  supra  note  1. 


,.    ..■^C'■i^f■. 
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purpose  was  to  enable  the  Commission 
and  the  industry  to  "gain  experience 
with  transaction  reporting  for  a  limited 
number  of  OTC  securities  which  have 
previously  have  not  been  subject  to  last 
sale  trade  reporting."  Since  that  time, 
however,  over  2.300  securities  have 
become  a  part  of  NASDAQ/NMS  and 
the  Association  no  longer  believes  that 
Tier  1  serves  a  valid  purpose  given  the 
wide  spread  acceptance  of  trade 
reporting  for  over-the-counter  securities. 

Section  3  of  the  proposed  rule  change 
dealing  with  registration  requirements 
tracks  the  requirements  currently 
contained  in  commission  Rule  llAa2- 
la(2)  and  (3]. 

Section  4  of  the  proposed  rule  change 
sets  forth  the  maintenance  criteria 
currently  contained  in  the  Association's 
designation  plan. 

Section  5  of  the  proposed  rule  change 
incorporates,  without  change,  the 
Association's  NASDAQ/NMS  corporate 
governance  criteria  which  have 
previously  been  published  fc»r  comment 
in  filing  SR-NASO-B5-20. 

Section  6  of  the  proposed  rule  change 
provides  procedures  for  termination  of 
designation  for  non-compliance  with  the 
requirements  of  sections  4  and  5. 

These  changes  are  consistent  with 
section  15A(b}(6)  of  the  Securities 
Exchange  Act.  which  requires  that 
NASD  rules  protect  investors  and  the 
public  interest  and  with  section  llA(a) 
requiring  the  development  of  a  national 
market  system  whidi  enhances 
competition  among  markets. 

B.  Self-Regulatory  Organixatkm'i 
Statement  on  Burden  on  a>ii^etitkm 

The  Association  bdieves  that  the 
proposed  rule  dwnfes  do  not  tepose 
any  burden  on  oompetition  not 
neoessaiy  or  appropriate  in  furtherance 
~of  popoMS  of  tile  Act. 


organization  consents,  the  Commission 

will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  iJie 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
Submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  an 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
205401  Copies  of  such  filing  will  also  be 
availaUe  for  inspection  and  allying  at 
the  principal  offiice  of  ^  above- 
mentioned  self-regulatwy  organizatioiL 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submiHed  by  December  16. 1966. 
Datet):  November  17. 1986. 

Ey  the  rommiision. 
lontUaKta. 
Secrtkay. 
|FR  Doe.  08-28558  RIed  11-24-88.  *4S  am] 
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C.  Seif-Regulatory  Orgonixatioa's 
Statement  on  Comments,  on  the 
PropoaedMule  Change  Beeenedfrom 
Members.  Participants  or  Others 

The  NASD  sohdted  comments  «»itii 
respect  t»a  general  recoifflcation  of 
Schedule  D.  None  of  the  comments 
received  related  to  the  propooed  wJe 
"^afii^s. 

III.  Dates  of  Effectiveness  of  the 
Piopesad  Ride  Changa  iaTfanlng  of 
.Cominission  Action 

Within  35  days  of  the  date  of 
^Miblicaiioiuif  thianolice-inAe  Fadaol . 
Register  or  within  such  kM^er  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  okJi  date  if  it  finds  sudi 
longer  period  to  beappit^riate  and 
publishes  its  reason  for  so  finding  or  (il) 
as  to  which  the  self-regulatory 


-ai 


a— rtngCorpowtton 


On  Octobar  23. 1866.  fte  Options 
Oearing  CorporattoB  ("OCC)  filed  a 
proposed  rule  change  wifli  the 
Commission  under  section  19(b)(1)  of 
the  Secnritiea  Exchange  Act  of  1934 
("Acf ').The  Commission  is  publishing 
this  notice  to  solicit  comment  entiie  nde 
change. 

The  pn^KMal  revises  "Appendix  A"  of 

OCC  Services"  ("SiW>»«a«it-).  The 
Supplement  states  the  terms  for  clearing 
members'  access  to.  and  use  ot,  OCCs 

-on-Jinecoapulehzed  conununications 
service,  known  as  C/MACS  (Gearing 

'Member  Accounting  and  Control 


System).'  Appendix  A  also  sets  forth  the 
monthly  chai^ges  to  clearing- members  for 
access  to.  and  use  of  C/MACS. 

The  proposal  would  add  a  monthly 
"personal  computer  dial-up  access"  fee 
of  $200  to  the  Appendix  A  fee  schedule. 
The  proposal  does  not  change  OCC's 
fees  for  other  means  of  C/MACS  access, 
i.e.,  on-line  leased  line  transmission 
with  Direct  Data  Service  (with  or 
without  tape)  at  $2,055  per  month;  and 
(2)  on-line  leased  line  transmission  only, 
at  $785  per  month.  OCC  states  that  the 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act.  and  particularly 
SecHon  17A(a)(3)(D)  of  the  Act.  because 
the  proposal  provides  for  the  equitable 
allocation  of  reasonable  fees  among 
OCCs  participants. 

The  rule  change  has  bec4Hne  elective, 
pursuant  to  section  19(b)(3KA]  of  the 
Act  and  Rule  VAt^A.  The  Commission 
may  summarily  abrogate  the  rule  chaise 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act 

Intjsre^ted  persons  may  submit  written 
comments  within  21  days  after  notice  is 
published  in  the  Fodaial  Register. 
Persons  making  written  comments 
should  file  six  copies  with  the  Secretary 
of  the  Commission.  Securities  and 
Exchange  Commission,  450  Fiflh  Street 
NW..  Washington,  DC  20649.  Copies  of 
the  filing,  with  accompanjring  exhibits 
and  amendments,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  552.  are  available  at  the 
CommissioB's  Public  Reference  Room. 
450  Fifth  Street.  NW..  Washii^ton.  DC 
Copies  of  the  filing  also  are  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC  AD  snbmissioiu  shoiild 
refer  to  File  No.  SR~OCCr4li-32  and 
should  be  submitted  by  December  17, 
1966. 

For  the  CoDniiMoa.  by  the  Division  of 
Market  Rtgiiletioa  purauant  to  delegated 
authority. 

Dated:  Novonber  aa.  ^86. 

louthM  C.  KMs.      

Secretory. 

IFR  Doc  8^48877  Med  11-2S-a«:  8:4$  am] 


SaH-Rcguiatory  Orgwrizationc; 
ApplfcatlonalWl»ijtot»dTrad»ig 
Prtvwoaaandof  Oppoftunily  tor 

HMifno:  PMMalpMB  Slock  ExehMoa. 
-Inc. 

riwFBHwer  20, 1888. 
The  above  named  national  securities 

■  TiMCanMiiiMiaa  «pf)rov«d  thn  ~diat-up"  accMa 
iMture  in  Securilie*  Excbain^  Act  Rel.  No*.  2283B 
-  IF^mny  a«,  nss).  31  nt  TirZwK]  235ta 
(Septemtjer  5. 1986).  51  FR  32712  (File  ^Jo•.  SR- 
CXX-8S-^  and  86-15.  respectively). 
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exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(n{l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 

UNUM  Corporation,  Common  Stock,  $0.10 
Par  Value  [File  No.  7-9380) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to  submit  on 
or  before  December  12, 1986  written  data, 
views  and  arguments  concerning  the  above- 
referenced  applications.  Persons  desiring  to 
make  written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission  will 
approve  the  applications  if  it  finds,  based 
upon  all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  November  18, 1986. 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  86-26681  Filed  11-25-86:  8:45  am] 
BIIXINO  CODE  M10-01-M 

[Release  No.  34-23826;  File  No.  PHLX  86- 
27] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  By  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Prompt  Payment  of  Dues, 
Users'  Fees,  Rnes  and  Other  Charges 

Pursuant  to  section  19{b)(l,)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)91).  notice  is  hereby  given 
that  on  August  25, 1986  the  Philadelphia 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization,  the  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange 
("PHLX"  or  the  "Exchange")  proposes  to 
amend  its  By-Law,  Article  XIV,  section 
14-5.  and  Rule  50  as  set  forth  below. 
Italic  indicate  material  proposed  to  be 


added;  brackets  indicate  material 

proposed  to  be  deleted. 

Proposed  Amendment  of  Exchange  By-Law. 

Article  XIV.  Sec.  14~S: 

Penalty  for  Non-payment 

Second  14-5  A  member  who  shall  not  pay 
his  dues  within  three  months  after  the  same 
shall  become  payable  or  a  foreign  currency 
option  participant  who  shall  not  pay  any 
foreign  currency  options  users'  fees  assessed 
against  him  within  three  months  after  the 
same  shall  be  payable  or  a  member  or  foreign 
currency  options  participant  who  shall  not 
pay  a  fine  within  twenty  days  after  the  same 
shall  become  payable  shall  be  reported  by 
the  Secretary  to  the  Board  of  Governors  and. 
after  due  notice,  may  be  suspended  by  the 
Board  of  Governors  until  payment  is  made  [.] 
in  full  to  the  Exchange  of  such  member's  or 
participant's  entire  outstanding  account 
balance  of  all  dues,  users'  fees,  or  fines. 

Fines  shall  be  payable  on  the  day  after 
their  imposition.  Should  payment  of  dues, 
foreign  currenty  options  users'  fees  and  fines 
not  be  made  within  one  year  after  payment  is 
due,  the  membership  or  foreing  currency 
options  participation  of  the  delinquent,  as  the 
case  may  be,  may  be  disposed  of  by  the 
Committee  on  Admiisions  upon  at  least  ten 
days  written  notice  mailed  to  him  at  his 
address  registered  with  the  Exchange. 

Proposed  Amendment  of  Exchange  Rule  50: 
Late  Charge  , 

Rule  50.  There  shall  be  imposed  upon  any 
member  or  member  organization  using  the 
facilities  or  services  of  the  exchange,  or 
enjoying  any  of  the  privileges  therein,  a  later 
charge  until  payment  is  received  of  dues, 
fees,  fines,  or  other  charges  imposed  by  the 
Exchange  and  not  paid  within  forty  (40)  days 
after  notice  thereof  has  been  mailed.  The 
amount  of  such  late  charge  shall  be  fixed 
from  time  to  time  by  the  Board  of  Governors. 
If  any  member  or  member  organization  shall 
fail  to  pay  such  [dueg,  fees.)  fines,  including 
late  charge  within  tv»enty  days  after  notice 
thereof  has  been  mailed,  or  dues.  fees,  or 
other  charges,  including  late  charges,  within 
ninety  (90)  days  after  notice  therof  has  been 
mailed,  the  Controller  shall  so  notify  the 
Board  of  Governors  which  shall  take  such 
action  as  it  may  deem  appropriate  [.], 
including,  after  due  notice,  suspending  such 
member  or  member  organizations  until 
payment  is  made  in  full  to  the  Exchange  of 
such  member's  or  member  organization's 
entire  outstanding  aacount  balance  of  all 
dues.  fees,  fines,  or  other  charges  imposed  by 
the  Exchange. ' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 

'  The  language  of  the  proposed  change  to  Rule  50 
was  amended  by  a  letter  from  the  Phlx  to  llie 
Division  of  Market  Regulation,  which  clarified  the 
different  grace  periods  between  dues  and  other 
payments.  See  letter  from  Murray  L.  Ross, 
Secretary,  Phlx,  to  Stephen  Luparello,  Staff 
Attorney.  Division  of  Market  Regulation,  SEC,  dated 
October  29, 1986. 


and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  of  the  Proposed  Rule 
Change  \ 

The  purpose  of  the  proposed  by-law 
amendment  and  rule  change  is  to 
failitiate  prompt  payment  by  members, 
participants  and  their  broker-dealer 
organizations  of  dues,  users'  fees  fines 
and  other  charges  imposed  by  the 
Exchange,  the  by-law  amendment  and 
rule  change  would  enable  the  Exhange 
the  require  that  a  member  or  participant 
make  payment  in  full  of  the  entire 
outstanding  balance  of  his  account  in 
order  to  be  reinstated  to  privileges  on 
the  Exchange  if  suspended  for  non- 
payment of  such  dues,  users'  fees,  fines, 
or  other  charges.  The  Exchange's  Board 
of  Governors  authorized  the  by-law 
amendment  and  rule  change  in  response 
to  an  increase  in  accounts  receivable 
due  from  members,  participants  and 
their  broker-dealer  organizations  that 
was  experienced  in  the  fourth  quarter 
1985  and  the  first  quarter  1986. 

The  proposed  by-law  amendment  and 
rule  change  are  intended  to  notify 
members,  participants  and  their  broker- 
dealer  organizations  that  Exchanges 
dues,  users'  fees,  fines  and  other  charges 
should  be  remitted  promptly,  and  to 
deter  the  practice  of  chronic  late 
payment  of  solely  that  portion  of  a 
member's  or  participant's  account  that 
has  become  over  ninety  days  past  due 
or  in  a  delinquent  status. 

The  proposed  rule  change  and  by-law 
amendment  are  consistent  with  section 
6(b)(4)  of  the  Securities  Exchange  Act  in 
that  they  will  facilitate  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
participants. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  membership  of  the  Exchange  was 
notified  of  the  proposed  by-law 
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amendment  by  Circular  8&-29  dated 
June  23. 1986.  No  written  comments  or 
requests  for  a  special  membership 
meeting  on  the  proposed  by-law 
amendment  were  received. 

III.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for  Commission 
Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changed 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubHc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  17. 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  18, 1986. 
lonatban  G.  Katz. 
Secretary. 
[FR  Doc.  88-26677  Filed  11-25-86:  8:45  am] 

BILLINQ  CODE  MIO-OI-M 


IReleaM  No.  34-23819;  File  No.  S7-7871 

Self-Regulatory  Organizations; 
Transaction  Reporting  Plan;  Notice  of 
Filing  of  Amendments  to  the 
Transaction  Reporting  Plan  With 
Respect  to  NASDAQ/NMS  Securities 

The  National  Association  of  Securities 
Dealers,  Inc.  on  September  26, 1986 
submitted  amendments  to  the 
Transaction  Reporting  Plan  with  respect 
to  NASDAQ/NMS  Securities  ("Plan")  to 
incorporate  by  reference  from  Schedule 
D  of  the  NASD's  By-Laws  eligibility 
requirements  that  determine  the 
NASDAQ  securities  for  which  there 
shall  be  real-time  last  sale  reporting.* 
The  NASD  concurrently  also  is 
proposing  to  add  to  Schedule  D  of  the 
NASD's  By-Laws  the  specific  criteria 
referred  to  by  the  proposed 
amendment.*  These  eligibility  criteria 
are  essentially  the  Tier  II  National 
Market  System  {"NMS")  designation 
criteria  currently  contained  in  Rule 
llAa2-l  under  the  Securities  Exchange 
Act  of  1934.  in  addition  to  certain 
proposed  corporate  governance 
requirements  previously  published  for 
comment.'  Furthermore,  the 
Commission  concurrently  is  proposing 
amendments  to  Rule  llAa2-l  that 
would  delete  these  criteria  from  that 
Rule  and  designate  as  NMS  Securities 
all  securities  for  which  real-time  last 
sale  reports  are  required  by  a 
transaction  reporting  plan.*  Thus,  under 
the  NASD  and  Commission  proposals 
the  securities  satisfying  the  proposed 
eligibihty  criteria  that  would  be 
contained  in  the  NASD's  Transaction 
Reporting  Plan  and  Schedule  D  would 
continue  to  be  designated  as  NMS 
Securities. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment.  Persons 
submitting  comments  should  file  six 
copies  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission  and 
related  items,  other  than  those  that  may 
be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


'  These  amendments  are  submitted  pursuant  to 
Rule  llAa3-l  and  llAa3-2  under  the  Securities 
Exchange  Act  of  1934. 

'  See  Securities  Exchange  Act  Release  No.  23818 
(November  17, 1986).  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

'  See  Securities  Exchange  Act  Release  No.  22505 
(October  4, 1985).  50  FR  41697.  The  proposed 
corporate  governance  standards  would  become 
effective  18  months  after  the  approval  of  the 
proposed  amendments. 

*  See  Securities  Exchange  Act  Release  No.  23817 
(November  17, 1986),  published  elsewhere  in  this 
issue  of  the  Federal  Register. 


U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC. 
All  communications  should  refer  to  File 
No,  S7-737  and  should  be  submitted  by 
December  17, 1986. 

Dated:  November  17, 1986. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretory. 
[FR  Doc.  86-26559  Filed  11-25-86:  8:45  am| 

BIUJNG  CODE  WIO^I-H 


[Rel.  No.  IC-15422:  812-6511] 

Application  for  Order,  FamHy  Uf e 
Insurance  Co. 

November  19, 1988, 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for  order 
under  the  Investment  Company  Act  of 
1940  (the  "1940  Act"). 

Applicants:  Family  Life  Insurance 
Company  ("FLIC")  and  Merrill  Lynch 
Variable  Annuity  Account  ("Account"). 

Relevant  1940  Act  Section:  Order 
requested  under  Section  26(b).  . 

Summary  of  Application:  Applicants 
seek  an  order  approving  substitutions  of 
certain  securities  issued  by  an  open-end 
management  investment  company  and 
held  by  the  Account.  Applicants  require 
the  substitutions  in  order  to  preserve  the 
current  tax  status  of  certain  variable 
annuity  contracts  funded  by  the 
Account  in  light  of  temporary 
regulations  recently  issued  by  the 
Internal  Revenue  Service  ("IRS"). 

Fi/ing  Date:  The  Application  was  filed 
on  October  22, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  may  be 
received  by  the  SEC  by  5:30  p.m.,  on, 
December  11, 1988.  Request  a  heariijg  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Servfe  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  sent  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
FLIC,  Account,  Park  Place.  Seattle, 
Washington,  98101. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney  David  S.  Goldstein  (202) 
272-2622  or  Sf)ectai  Counsel  Brian  M. 
KaplowiU  (202)  272-2061  (Office  of 
Insurance  Products  and  Legal 
Compliance). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-^300). 

Applicant's  Representations  and 
Statements 

1.  FLIC,  a  stock  and  disability 
insurance  company  organized  under  the 
laws  of  the  State  of  Washington,  is  the 
depositor  of  the  Account  and  a  wholly- 
owned  subsidiary  of  Merrill  Lynch  & 
Co.,  Inc.  The  Account  is  a  separate 
account  of  FUC  registered  under  the 
1940  Act  as  a  unit  investment  trust,  and 
was  established  for  the  purpose  of 
funding  certain  variable  annuity 
contracts  issued  by  FLIC  (the 
"Contracts").  The  Contracts  are 
individual  deferred  variable  annuity 
contracts  designed  for  use  in  connection 
both  with  retirement  plans  qualifying  for 
special  income  tax  treatment  under  the 
Internal  Revenue  Code  of  1954,  as 
amended  (the  "Code"),  and  for  use  with 
plans  not  so  qualifying.  The  Contracts 
are  registered  under  the  Securities  Act 
of  1933. 

2.  Premiums  under  the  Contracts  are 
allocated  by  Contract  owners  among 
one  or  more  sub-accounts  of  the 
Account  for  investment  in  separate 
investment  portfolios  (the  "Funds")  of 
Merrill  Lynch  Variable  Series  Funds, 
Inc.  (the  "Variable  Series  Funds.  Inc."), 
a  diversified,  open-end  management 
investment  company  registered  under 
the  Act.  For  each  Fund,  there  is  a  sub- 
account of  the  Account  for  Conracts 
under  tax-qualified  plans  ("qualified 
Contracts")  and  one  for  Contracts  under 
nonqualified  plans  ("nonqualified 
Contracts").  The  Funds  in  which 
premiums  currently  may  be  invested 
include  the  Merrill  Lynch  Reserve 
Assets  Fund  (the  "Reserve  Assets 
Fund"),  the  Merrill  Lynch  U.S. 
Government  Money  Fund  (the  "U.S. 
Government  Money  Fund")  and  five 
additional  Funds.  The  investment 
objectives  of  the  Reserve  Assets  Fund 
are  to  preserve  shareholder  capital,  to 
maintain  liquidity  and  to  achieve  the 
highest  possible  current  income  by 
investing  in  short-term  money  market 
securities,  including  but  not  limited  to 
short-term  U.S.  Government  Securities 
and  U.S.  Government  Agency  Securities. 
These  objectives  are  the  same  as  those 


of  U.S.  Government  Money  Fund  except 
that  the  letter's  investment  are  limited  to 
U.S.  Government  or  U.S.  Government 
Agency  securities, 

3.  No  sales  load  deductions  are  made 
from  premiums  under  the  Contrncts  and 
Contract  owners  may  transfer  all  or  part 
of  their  Contract  values  from  one  sub- 
account to  another  without  charge, 
subject  to  certain  restrictions  on  the 
timing  and  frequency  of  transfers.  With 
certain  exceptions,  withdrawals  or 
partical  withdrawals  of  Contract  values 
are  subject  to  a  contingent  deferred 
sales  charge.  FLIC  has  reserved  the  right 
under  the  Contracts  to  substitute, 
without  consent  of  Contract  owners, 
shares  of  another  investment  portfolio 
for  shares  of  any  Fund  held  by  the 
Account. 

4.  As  set  forth  in  the  Propsectus  for 
the  Account  and  pursuant  a  private 
letter  rulinj^  issued  by  the  IRS  on 
September  30.  1983,  the  Contracts  are 
expected  to  be  taxed  as  annuities  under 
Section  7Z  of  the  Code  so  that,  for 
federal  income  tax  purpose,  any  income, 
gain  or  loss  realized  with  respect  to  the 
assets  held  in  the  Account  will  be 
includible  in  the  computation  of  the 
income  of  FLIC  and  not  in  the  income  of 
Contract  owners  or  of  any  annuitant  or 
beneficiary  under  a  Conract. 

5.  On  September  15, 1986,  the  IRS 
published  temporary  regulations  which 
supercede  the  private  letter  ruling. 
Treas.  Reg.  §1.817-5T,  51  PR  32633 
(1986).  The  temporary  regulations,  which 
become  effective  as  to  the  Account  on 
December  15, 1986,  deny  annuity  tax 
treatment  for  any  nonqualified  variable 
annuity  contract  investing  in  a  portfolio 
holding  more  than  fifty-five  percent 
(55%)  of  its  assets  in  securities  of  the 
same  issuer  and  provide  that  all 
"government  securities"  are  to  be 
treated  as  securities  of  a  single  issuer. 

6.  The  U.S.  Government  Money  Fund 
will  not  meet  the  diversification 
standards  established  by  the  temporary 
regulations  and,  consequently,  any 
nonqualified  Contract  with  Contract 
values  allocated  to  that  Fund  will  forfeit 
its  eligibility  for  annuity  tax  treatment 
under  Section  72  of  the  Code.  As  a  result 
of  the  issuance  of  the  temporary 
regulations,  FUC  has  determined  to 
cease  offering  the  U.S.  Government 
Money  Fund  as  an  eligible  portfolio  for 
allocations  of  premiums  or  transfers  of 
contract  values  with  respect  to 
nonqualified  Contracts.  Contract  owners 
have  been  advised  by  letter  and 
prospectus  supplement  of  this  change 
and  of  the  reasons  therefor,  and  have 
been  further  advised  that  Contract 
values  allocated  to  the  U.S.  Government 
Money  Fund  may  be  immediately 


transferred  to  another  eligible  Fund. 
FLIC  intends  to  exercise  its  right  under 
the  Contracts  to  effect  the  substitution 
of  shares  of  the  Reserve  Assets  Fund  for 
all  shares  of  the  U.S.  Government 
Money  Fund  then  held  by  the  Account 
for  nonqualified  Contracts. 

7.  Section  26(b)  was  intended  to 
provide  for  Commission  scrutiny  of 
proposed  substitutions  which  could,  in 
effect,  force  shareholders  dissatisfied 
with  the  substituted  security  to  redeem 
their  shares,  thereby  possibly  incurring 
either  a  loss  of  the  sales  load  deducted 
from  initial  purchase  payments,  an 
additional  sales  load  upon  reinvestment 
of  the  proceeds  of  redemption,  or  both. 

8.  The  proposed  substitution  of  shares 
of  the  Reserve  Assets  Fund  for  shares  of 
the  U.S.  Government  Money  Fund  is 
necessary  to  preserve  the  annuity  tax 
status  of  nonqualified  Contracts, 
consistent  with  the  investment 
expectations  of  Contract  owners,  and  is 
appropriate  in  view  of  their  investment 
objectives.  The  substitutions  will  not 
result  in  the  type  of  costly  forced 
redemption  which  section  26(b)  was 
intended  to  guard  against  because:  (1) 
No  sales  load  deductions  are  made  from 
premiums  under  the  Contracts:  (2) 
substitutions  will  be  effected  at  net 
asset  value  without  the  imposition  of 
any  transfer  or  other  charges:  and  (3) 
nonqualified  Contract  owners  are 
exempted  from  the  Contracts'  transfer 
frequency  limitations  in  order  to  transfer 
Contract  values  from  the  U.S. 
Government  Money  Fund  to  another 
eligible  Fund  prior  to  the  substitution  or 
from  the  Reserve  Assets  Fund  to  another 
eligible  Fund  within  30  days  of  receiving 
notice  of  the  substitution. 

For  the  Commission,  by  the  Division  of 
Investment  Management^ pursuant  to 
delegated  authority. 
{onathan  G.  Katz. 
Secretary. 

|FR  Doc,  86-26682  Filed  11-25-66:  8:45  am) 
BILLING  COOC  WIO-OI-M 


IRel.  No.  IC- 15420;  File  No.  812-6400] 

Application  for  Exemption:  Ohio 
National  Life  AssuraiKe  Corp.  et  al. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC") 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act "). 

Applicant(s):  Ohio  National  Life 
Assurance  Corporation  (the 
"Company").  Ohio  National  Variable 
Account  R  (the  "Account"),  O.N.  Equity 
Sales  Company  ("ONESCO '). 
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Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(a) 
from  sections  2(a)(32),  22(c),  27(c)(1), 
and  27(d)  and  Rules  6e-3(T)(b)(12), 
(b)(13),  (c)(2).  (c)(4).  and  22c-l 
thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  to  issue 
flexible  premium  variable  life  insurance 
contracts  (the  "Contracts"),  as  defined 
in  paragraph  (c)(1)  of  Rule  6e-3(T). 
which  provide  for  the  waiver  of  future 
premiums  upon  disability  of  the  insured 
and  for  a  contingent  deferred 
administrative  charge. 

Fi/ing  Date:  The  application  was  filed 
on  May  29, 1986.  and  amended  on  July 
28,  and  October  23, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  15, 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant(s)  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  SEC,  450  5th  Street,  NW., 
Washington,  DC  20549.  The  Company, 
the  Account  and  ONESCO.  237  William 
Howard  Taft  Road,  Cincinnati,  Ohio 
45219. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney  David  S.  Goldstein  (202) 
272-2622  (Office  of  Insurance  Products 
and  Legal  Compliance). 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  Application  was  given  previously. 
However,  Applicants  again  amended 
their  Application  subsequent  to  the 
expiration  of  the  notice  period  to  reflect 
changes  made  to  the  sales  load  under 
the  Contracts  and  to  request  relief  for 
only  two  of  the  Applicants'  contracts 
rather  than  three,  as  before.  All 
interested  persons  are  referred  to  the 
prior  notice,  dated  August  8. 1986 
(Release  No.  IC-15241)  for  a  summary  of 
the  Application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
November  19.  1986. 

|ER  Doc.  86-26683  Filed  11-25-86:  8:45  am) 
BILLING  CODE  WIO-OI-M 


DEPARTMENT  OF  STATE 
(Public  Notice  CM-8/10241 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 
Working  Group  on  Radio 
Communications;  Meeting 

The  Working  Group  on  Radio 
Communications  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  will  conduct  an 
open  meeting  at  9:30  a.m.  on  December 
18. 1986  in  Room  9230  of  the  Department 
of  Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 

The  purpose  of  the  meeting  is  to 
discuss  the  results  of  the  Thirty-second 
Session  of  the  Subcommittee  on  Radio- 
communications  of  the  International 
Maritime  Organization  which  was  held 
in  London  during  December  1986.  In 
particular  the  working  group  will 
discuss  the  following  topics: 
Global  Maritime  Distress  Safety  System 
Preparations  for  the  ITU  WARC  for 

Mobile  Telecommunications 
FOR  FURTKt-R  INFORMATION  CONTACT  Lt. 
McDannold.  U.S.  Coast  Guard 
Headquarters  (G-TTS-l/63).  2100 
Second  Street.  SW.,  Washington.  DC 
20593-0001,  Telephone:  (202)267-1258. 

Dated:  November  19, 1988. 
Richard  C.  Scissors, 

Chairman,  Shipping  Coordinating  Committee. 
IFR  Doc.  86-26594  Filed  11-25-86:  8:45  am] 

BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
(AC  No.  43.13-IA] 

Proposed  Revision  of  Current 
Advisory  Circular  (AC)  43.13-IA, 
Acceptable  Methods,  Techniques,  and 
Practices— Aircraft  Inspection  and 
Repair 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  FAA  is  soliciting  comments  on 
the  current  issue  of  AC  43.13-IA. 


SUMMARY:  This  notice  announces  the 
proposed  revision  to  an  AC  used  by  the 
aviation  community  as  general 
guidelines  and  acceptable  practices  for 
aircraft  inspection  and  repairs. 
Comments  are  requested  from  the  public 
on  revisions  required,  changes, 
corrections  of  errors,  and  inclusion  of 
new  or  different  information. 
DATE:  Comments  must  be  received  on  or 
before  January  12, 1987. 
address:  Mail  or  deliver  comments  on 
the  current  AC  to:  Federal  Aviation 


Administration,  Mike  Monroney 
Aeronautical  Center,  Aviation 
Standards  National  Field  Office. 
Engineering  and  Manufacturing  Branch. 
Airman's  Record  Building.  Room  203. 
Attention:  AVN-110,  P.O.  Box  25082, 
6500  S.  MacArthur.  Oklahoma  City. 
Oklahoma  73125.  Comments  mailed  or 
delivered  must  be  identified  with  "AC 
43.13-IA." 

for  further  information  contact: 

Jerry  Searcy,  AVN-110.  at  the  above 
address,  telephone:  (405)  686-4171. 

supplementary  information: 
Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  current  AC  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  must  be  identified  as 
pertaining  to  AC  43.13-lA  and 
submitted  to  the  above  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Engineering  and 
Manufacturing  Branch,  AVN-110, 
Oklahoma  City,  Oklahoma,  before 
revising  the  AC.  Comments  may  be 
inspected  at  the  above  address  in  Room 
203  weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

Commentators  wishing 
acknowledgement  of  receipt  by  the  FAA 
must  submit,  with  their  comments,  a 
self-addressed,  stamped,  postcard 
bearing  the  statement:  "AC  43.13-lA." 
The  card  will  be  dated  and  returned  to 
the  sender. 

Types  of  comments  solicited  include: 

1.  Noted  errors — typographical  or 
data. 

2.  Suggested  changes  in  type  of  data 
or  format. 

3.  Suggested  inclusion  of  new 
material. 

4.  Suggested  additional  chapters  or 
addition  of  latest  state-of-the-art 
technology. 

5.  Suggested  clarification  or  rewrite  of 
existing  material. 

Discussion 

Advisory  Circular  43.1 3-1  a  is  the 
document  of  acceptable  methods, 
techniques,  and  practices  for  aircraft 
inspections  and  repairs  used  by  the 
aviation  industry  in  the  absence  of 
approved  manufacturer's  manuals.  This 
AC,  used  by  a  large  majority  of  the 
general  aviation  industry,  was  last 
revised  in  1972.  A  revised  document 
containing  corrections  and  the  latest 
state-of-the-art  technology  is  desired. 
This  AC  is  one  of  the  most  frequently 
requested  documents  and  will  have  a 
significant  influence  on  aviation  safety. 
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The  FAA  proposes  to  revise  this 
document  in  two  phases.  To  accomplish 
this  the  first  phase  will  correct  all 
known  errors  and  include  minor 
changes,  rewrite,  and  additions.  The 
second  phase  will  consider  new 
materials,  technology,  and  major 
changes  or  additions. 

This  publication  of  FAA  acceptable 
practices  was  developed  for,  and  is  used 
extensively  by,  the  aviation  community. 
To  assure  that  it  contains  the  most 
accurate  and  current  data  available,  the 
FAA  solicits  industry's  input  and  the 
benefit  of  its  expertise. 

Issued  in  Washington.  DC.  on  November 
18, 1986. 

William  T.  Breiuian. 

AcUng  Director  of  Flight  Standards. 

|FR  Doc.  8&-26583  Filed  11-25-86;  8:45  am| 

BtLLING  CODE  4910-1MI 


National  Highway  Traffic  Safety 
Administration 

i  Docket  Na  IPSS-16;  Nolle*  21 

OUn  Corp^  Grant  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by  Olin 
Corporation,  of  Stamford.  Connecticut, 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CFR 
571.116.  Motor  Vehicle  Safety  Standard 
No.  116.  Motor  Vehicle  Brake  Fluids. 
The  basis  of  the  petition  was  that  the 
noncompliance  was  inconsequential  as 
it  related  to  motor  vehicle  safety. 

Notice  of  the  petition  was  published 
on  November  27, 1985  and  an 
opportunity  afforded  for  comment  (50  FR 
48857). 

Paragraph  S5.1.3  of  Federal  Motor 
Vehicle  Safety  Standard  116,  requires 
that  when  brake  fluid  is  tested 
according  to  S6.3,  the  kinematic 
viscosities  in  centistokes  (cSt.)  at  stated 
temperatures  shall  be  neither  less  than 
1.5  cSt.  at  100  °C  (212  "F)  nor  more  than 
the  following  maximum  value  for  the 
grade  indicated: 

(a)  DOT  3: 1.500  cSt.  at  minus  40  'C. 
(minus  40  °F). 

(bj  DOT  4: 1.800  cSt.  at  minus  40  X. 
(minus  40  °F). 

Petitioner  stated  that  on  or  about 
August  11  and  12, 1984,  it  blended  one 
lot  of  DOT3  HDCP-550  Brake  Fluid 
which  was  shipped  to  Gold  Eagle 
Company  (1  shipment).  Standard  Oil  (2 
shipments)  and  to  Scholle  Company  (1 
shipment)  between  September  10  and 


October  12, 1984.  These  four  shipments 
comprised  the  entire  Lot. 

Prior  to  shipment,  petitioner 
conducted  the  test  for  kinematic 
viscosity  specified  in  paragraph  S6.3.  On 
December  14, 1984  petitioner  discovered 
a  typographical  error  in  its  HDCP-550 
Brake  Fluid  Product  Specification  dated 
Septembers,  1982,  which  listed  the 
minus  40  °C  viscosity  specification  as 
1,200  cSt.  "minimum'  at  minus  40  'C. 
Petitioner's  specification  should  have 
read  1,200-1,450  cSt.  at  minus  40  °C. 

In  the  Corporation's  opinion  the 
nonconformity  presented  no  safety 
hazard  and  therefore  no  recall  was 
warranted. 

The  retained  test  samples  were 
rechecked  by  Olin  end  the  following 
values  obtained: 

Shipment  to  Gold  Eagle:  1,546  cSt. 

Shipment  to  Standard  Oil:  1,547  cSt. 

Shipment  to  Standard  Oil:  1,552  cSt. 

Shipment  to  Scholle:  1,547  cSt. 

Olin  stated  that  the  typographical 
error  in  their  HDCP-556  product 
specification  has  been  corrected  and 
that  it  has  been  reissued.  Current  Lots  of 
Olin  Corporation's  HDCP-550  fluid  meet 
Federal  Motor  Vehicle  Standard  No.  116. 

To  substantiate  its  contention  that  the 
noncompliance  is  inconsequential,  Olin 
stated  that  Paragraph  S5.1.3(b)  of 
Standard  No.  116,  establishes  1,800  cSt. 
at  minus  40  °C  as  the  maximum 
viscosity  level  for  DOT-4  brake  fluid 
which  is  200  cSt.  higher  than  the 
viscosity  levels  of  the  Lot  involved. 
Further.  Olin  argued  that  Standard  No. 
116  requires  that  DOT-3  and  DOT-4 
brake  fluids  be  fully  compatible  with 
each  other.  The  mixing  of  DOT-3  and 
DOT-4  in  motor  vehicles  could  result  in 
minus  40  C  viscosities  in  the  1.500  to 
1.800  cSt.  range. 

No  comments  were  received  on  the 
petition. 

The  agency  has  decided  to  grant 
Olin's  petition.  Kinematic  viscosity  is  a 
measure  of  the  resistance  of  a  fluid  to 
flow.  Thus,  as  the  viscosity  increases 
the  resistance  to  flow  increases.  In  cold 
weather  a  higher  viscosity  fluid  will 
flow  more  slowly  through  a  brake 
system  and  the  response  time  will  be 
slower.  A  higher  viscosity  fluid  will  also 
have  a  higher  boiling  point.  DOT-3  and 
DOT^  brake  fluids  have  different 
viscosities  and  boiling  points  but  are 
required  by  Standard  No.  116  to  be 
compatible  with  each  other  (DOT^  is 
regarded  as  a  heavier  duty  fluid, 
developed  in  the  early  1970's  to  meet  the 
requirements  of  the  new  disc  brake 
systems  coming  into  wide  usage  at  that 
time).  The  agency  sees  no  detrimental 
effects  occurring  if  the  Olin  fluid  is  used 
in  motor  vehicle  brake  systems;  the  fluid 
will  have  a  slightly  higher  viscosity  than 


allowed,  but  well  within  the  viscosity 
range  of  a  companion  brake  fluid 
specified  by  Standard  No.  116. 

Accordingly,  it  is  hereby  found  that 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

(Sec.  102.  Pub.  L.  93-492.  m  SIhI  1470  (!5 
U.S.C.  1417);  delegations  of  aulhnril\  n\  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  November  20.  198fi. 
Barry  Felrice, 

As.'iuclale  AJmi:v'strulor  fair  Rtilnnialiiny. 
[FR  Doc.  86-26579  Filed  11-25-86;  .S  4,"  amj 
BtLLING  CODE  49tl>-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Supplement  to  Oept  CIrc.  Put>lic  Debt 
Series— No.  37-86] 


Treasury  Notes;  AG- 1988 

The  Secretary  announced  on 
November  19, 1988,  that  the  interest  rate 
on  the  notes  designated  Series  AG-1988, 
described  in  Department  Circular — 
Public  Debt  Series — No.  37-86.  dated 
November  13. 1986.  will  be  6'/4  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6'/4  percent  per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
jFR  Doc.  86-26642  Filed  11-25-86:  8:45  am] 

BILLING  COOE  4ei0-25-« 


Customs  Service 


Application  for  Recordation  of  Trade 
Name:  "Alaslcan  Seafood  Co." 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARV:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133,12)  for  the 
recordation  under  section  42  of  the  Act 
of  July  5,  1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "ALASKAN 
SEAFOOD  COMPANY'  used  by  the 
Alaskan  Seafood  Company,  a 
corporation  organized  under  the  laws  of 
the  State  of  Arizona,  located  at  1827  W. 
Mission  Drive,  Chandler,  Arizona  85224. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  fresh 
frozen  seafood,  manufactured  in  Mexico 
and  the  United  States. 

Before  final  action  is  taken  of  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
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person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

date:  Comments  must  be  received  on  or 

before  January  26. 1987. 

ADDRESS:  Written  comments  should  be 

addressed  to  the  Commissioner  of 

Customs,  Attention:  Entry,  Licensing 

and  Restricted  Merchandise  Branch. 

1301  Constitution  Avenue,  NW., 

Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatrice  E.  Moore,  Entry,  Licensing  and 
Restricted.  Merchandise  Branch.  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229  (202-566-5765). 

Dated:  November  21.  1986. 

Donald  W.  Lewis, 

Director.  Entry  Procedures  and  Penalties 
Division. 

|FR  Doc.  86-26652  Filed  11-25-86;  8:45  am] 

BtLLMG  CODE  4a2(M»-M 


Internal  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
December  10  and  11. 198a  The  meeting 
will  be  held  in  Room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Avenue 
NW..  Washington.  DC.  The  meeting  will 
begin  at  9:00  A.M.  on  Wednesday, 
December  10  and  9:00  A.M.  on 
Thursday,  December  11.  The  agenda  will 
include  the  following  topics: 

WEDNESDA  Y.  DECEMBER  10.  1986 

Report  on  Follow-Up  Items  from 
September  Meeting 


Update  on  Tax  Reform 

International  Tax 

Update  on  Automated  Examination 

System  (AES) 
Electronic  Filing 

THURSDA  Y,  DECEMBER  11.  1986 

Report  on  Problem  Resolution  Program 

(PRP)  Procedures  for  Increased 

Accessibility 
Penalties 
Last  Reflections  on  Function  of 

Advisory  Group 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that  a 
accommodates  approximately  50  people. 
If  you  would  like  to  have  the  Committee 
consider  a  written  statement,  please  call 
or  write  Robert  F.  Hilgen,  Acting 
Executive  Secretary,  1111  Constitution 
Ave.  NW.,  Room  3014,  Washington,  DC 
29224. 

FOR  FURTHER  INFORMATION  CONTRACT 

Robert  F.  Hilgen,  Acting  Executive 

Secretary  (202)  566-4143  (Not  toll-free). 

Lawrence  B.  Gibbs. 

Commissioner. 

[PR  Doc  86-26602  Filed  n-2&-«e;  8:45  am] 

BILUNG  CODE  4«30-0t-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form.  (2)  the  title  of  the 


form.  (3)  the  agency  form  number,  if 
applicable,  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report,  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732).  Veterans  Administration. 
810  Vermont  Avenue  NW..  Washington. 
DC  20420.  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Allison  Herron,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  Washington,  DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  November  20, 1966. 

By  direction  of  the  Administrator. 

David  A.  Cox, 

Associate  Deputy  Administrator  for 
Management. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Certificate  As  To  Securities 

3.  VA  Form  27-4709 

4.  On  occasion;  Annually;  Biennially 

5.  Individuals  or  households 

6.  9.600  responses 

7.  2.112  hours 

8.  Not  applicable 

[PR  Doc  86-26590  Filed  11-25-86;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  51,  No.  228 

Wednesday.  November  26,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.C.   552b{e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:18  p.m.  on  Thursday,  November  20, 
1986.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  a 
recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

The  meeting  was  recessed  at  4:30  p.m.. 
and  at  4:38  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors: 

(A)(1)  Received  bids  for  (he  purcKase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Norman 
Bank  of  Commerce,  Norman.  Oklahoma, 
which  was  closed  by  the  Bank  Commissioner 
for  the  State  of  Oklahoma  on  Thursday, 
November  20. 1988;  (2)  accepted  the  bid  for 
the  transaction  submitted  by  First  Interstate 
Bank  of  Oklahoma  City,  National 
Association,  Oklahoma  City,  Oklahoma:  and 

(3)  provided  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1823(c)(2)). 
as  was  necessary  to  facilitate  the  purchase 
and  assumption  transaction;  and 

(B)(1)  Received  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Texana 
National  Bank  of  College  Station,  College 
Station.  Texas,  which  was  closed  by  the 
Senior  Deputy  Comptroller  for  Bank 
Supervision,  Office  of  the  Comptroller  of  the 
Currency,  on  Thursday,  November  20, 1988; 
(2)  accepted  the  bid  for  the  transaction 
submitted  by  First  State  Bank  in  Caldwell, 
Caldwell.  Texas,  an  insured  State 
nonmember  bank:  (3)  approved  the 
application  of  First  State  Bank  in  Caldwell. 
Caldwell.  Texas,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  Texana  National  Bank 
of  College  Station.  College  Station.  Texas, 
and  for  consent  to  establish  the  sole  office  of 
Texana  National  Bank  of  College  Station  as  a 
branch  of  First  State  Bank  in  Caldwell;  and 

(4)  provided  such  Fmancial  assistance, 
pursuant  to  section  13(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1823(c)(2)). 
as  was  necessary  to  facilitate  the  purchase 
and  assumption  transaction;  and 

(C)(1)  Accepted  the  highest  acceptable  bid 
which  may  be  submitted  in  accordance  with 
the  "Instructions  for  Bidding"  for  the 


purchase  of  assets  of  and  the  assumption  of 
the  liability  to  pay  deposits  made  in  First 
National  Bank.  Willows.  California,  which 
was  scheduled  for  closing  later  in  the  day  by 
the  Senior  Deputy  Comptroller  for  Bank 
Supervision,  Office  of  the  Comptroller  of  the 
Currency,  or  (2)  in  the  event  no  acceptable 
bid  for  a  purchase  and  assumption 
transaction  is  submitted,  accepted  the  highest 
acceptable  bid  for  an  insured  deposit  trnasfer 
transaction  which  may  be  submitted,  or  (3)  in 
the  event  no  acceptable  bid  for  either  type 
transaction  is  submitted,  made  funds 
available  for  the  payment  of  the  insured 
deposits  of  the  closed  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  fr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  Ihe  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(4),  (c)(8),  (c)(9)(A)(i), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(8).  (c)(9)(A)(i), 
(c)(9)(A)(ii).  and  {c)(9)(B)). 

Dated;  November  21. 1986. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
[FR  Doc.  8&-26,729  Filed  11-24-86;  10:53  am] 

BILLINQ  COOE  6714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11;00  a.m..  Monday. 

December  1, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Boad  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  change  In  payroll  computation 
procedures. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announoed  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr,  Joseph  R.  Coyne. 


Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  21. 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board 

[FR  Doc.  86-26690  Filed  11-21-86:  4:36  pmj 

BIU.ING  COOE  B210-01-M 

INTERNATIONAL  TRADE  COMMISSION 


[USITCSE-86-41] 

TIME  AND  DATE:  Tuesday,  November  25. 
1986  at  2:30  p.m. 

place:  Room  117,  701  E  Street.  NW., 
Washington.  DC  20436, 

STATUS:  Open  to  the  public, 

MATTERS  TO  BE  CONSBERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv.  731-TA-354  (P)  (Stainless  steel  pipes 

and  tubes  from  Sweden) — briefing  and 
vote. 

6.  Inv.  731-TA-308  and  310  (F)  (Certain  butt- 

weld  pipe  fittings  from  Brazil  and 
Taiwan) — briefing  and  vote. 

7.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 
Kenneth  R.  Mason, 
Secretary.  ■ 

November  14, 1986.         ' 

[FR  Doc.  86-26694  Filed  11-21-86:  5:06  pmj 
BtLUNG  COOE  7020-02-M 


INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-86-42] 

TIME  AND  date:  Wednesday,  December 
3. 1986  at  2:30  p.m. 

place:  Room  117.  701 E  Street.  NW.. 
Washington,  DC  20436. 

status:  Open  to  the  public. 
MATTERS  TO  BE  CONSDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv.  731-TA-355  (P)  (Certain  silica  filament 

fabric  from  Japan)— briefing  and  vote. 
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6.  Inv.  751-TA-n  (Salmon  giU  Tish  netting 

from  Japan) — briefing  and  vote. 

7.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  fOtt  MORE 

information:  Kenneth  R.  Mason. 

Secretary,  (202)  523-0161. 

Kenneth  R.  Mason, 

Secretary. 

November  18, 1986. 

(FR  Doc.  8&-26ee5  Filed  11-21-86;  5«7  pm) 

BILUMQCOOE  7020-02-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  24.  December 
1,  8,  and  15. 1986. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW..  Washington. 
DC 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIOERfaK 

Week  of  November  24 

Wednesday,  November  26 
10:00  a.m. 
Briefing  by  Executive  Branch  (Closed— Ex. 
1) 
ll«)a.m. 
AfTirmation  Meeting  (Public  Meeting)  (if 
needed) 


Week  of  December  1— Tentative 

Wednesday,  December  3 
10:00  a.m. 
Briefing  by  Steering  Group  on  Strategic 
Planning  (Public  Meeting) 

Thursday.  December  4 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  8 — Tentative 

Wednesday.  December  10 

2:00  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  &  6) 

Thursday,  December  11 
10:00  a.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
3:30  pjn. 
AfHrmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  Decanber  IS— Tentative 
Tuesday .  December  16 
lOM)  ajn. 
Briefing  on  Status  of  TVA  (Public  Meeting) 

Wednesday,  December  17 

10:00  a.m.  .  , 


Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  &  6) 
2:00  p.m. 

Quarterly  Source  Term  Meeting  (Public 
Meeting) 

Thursday.  December  18 
10«)  a.m. 

Briefing  on  Chernobyl  (Public  Meeting) 
2:00  p.m. 
Briefing  on  Status  of  Palisades  (Public 
Meeting) 
3:30  p.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

AOomoNAL  iNRMiMATtON:  Affimtation 
of  "Request  for  Hearing  by  Advanced 
Medical  Systems,  Inc."  (Public  Meeting) 
was  held  November  20. 

TO  VERIFV  THE  STATUS  OF  MEETINGS 
CALL  (RECOROma):  (202]  634-1496. 

CONTACT  PERSON  FOR  MORE 

information:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  MoOaker. 

Office  of  the  Secretory. 
November  20. 1986. 

|FR  Doc.  86-26684  Filed  11-21-88;  4:M  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Rule.  Proposed  Rule,  and 
Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency-prepared  connections  are 
issued  as  signed  documents  and  appear 
in  the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-51648;  FRL-3108-5] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  86-25505 
beginning  on  page  41012  in  the  issue  of 
Wednesday,  November  12, 1986,  make 
the  following  corrections: 

1.  On  page  41013,  first  column,  under 
P87-106,  in  the  tenth  line,  "Impact" 
should  read  "Import". 


2.  On  the  same  page,  second  column, 
under  P87-110,  in  the  first  line, 
"Importer"  should  read  "Manufacturer". 

3.  On  page  41015,  third  column,  under 
P87-143,  in  the  third  Ime, 
"benzenesulfonic"  was  misspelled. 

BILLING  CODE  1 505-0 1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2-94(M)7-4212-14;  A-206311 

Conveyance  in  Cochise  County,  AZ 

Correction 

In  notice  document  86-23428 
appearing  on  page  37082  in  the  issue  of 
Friday.  October  17. 1986,  make  the 
following  correction: 

In  the  first  column,  third  line,  "1987" 
should  read  "1976". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I AZ-940-06-4220- 1 0;  A-2 1 0 1 8  ] 

Order  Providing  for  Opening  of  Public 
Lands  in  Gila  County,  AZ 

Correction  I 

In  notice  document  86-22178 
appearing  on  page  35057  in  the  issue  of 
Wednesday,  October  1, 1986,  make  the 
following  correction: 

In  the  second  column,  fourth  line  from 
the  bottom  "Tps.  4V4"  should  read  "Tps. 
4V2". 

BILUNG  C00£  1S0S-01-O 


Wednesday 
November  26,  1986 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  152 

Regulations  for  the  Imposition  of  Fees 
for  Certain  Activities  Conducted  Under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act;  Proposed  Rule 


I 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  152 
IOPP-36101;  FRL  3040-6] 

Regulations  for  the  Imposition  of  Fees 
for  Certain  Activities  Conducted  Under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  Amended 

AGENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
40  CFR  Part  152  be  amended  to  add 
provisions  which  will  authorize  the 
Environmental  Protection  Agency  to 
collect  fees  in  advance  for  certain 
activities  required  of  the  Agency  by 
request  of  private  parties  pursuant  to  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  7  U.S.C.  136  ef 
seq.,  and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  321  el 
seq.,  as  amended.  The  authority  for  this 
rulemaking  is  31  U.S.C.  9701.  The 
document  also  solicits  comments  on 
possible  future  elaborations  of  such  a 
fee  system,  including  annual  fees  to 
recover  post-registration  Agency  costs; 
and  differential  fees  based  on  Agency 
costs  which  relate  to  the  risks  of  each 
pesticide  or  the  completeness  of  the 
data  supporting  its  registration,  or  both. 
The  principal  differences  between  the 
proposed  fee  system  and  the  possible 
future  elaborations  are  that  the  latter 
would  (a)  recover  more  of  the  costs 
incurred  by  EPA  to  operate  the  pesticide 
program  and  (b)  allocate  and  recover 
those  incremental  costs  by  somewhat 
different  means. 

DATE:  Comments  must  be  received  on  or 
before  January  26, 1987. 

ADDRESS:  Submit  three  copies  of  written 
comments,  identified  with  the  document 
control  number  "OPP-36101."  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 


inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Joseph  F.  Powers.  Jr..  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460. 

Office  location  and  telephone  number: 
Rm.  1002-C,  CM*i2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703- 
557-1485). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  BHckyroiind 

II.  Prc'posed  Fee  Sy.stKm 

A.  Activity  Co.sts  Proposed  for  Recovery 
through  this  Rule 

1.  New  Chemicdl  Regi.stralions 

2.  New  Biochemical,  Biotechnical,  and 
Microbial  RegistfHtions 

3.  New  Use  Regiitrations 

4.  Old  Chemical  Registrations 

5.  Amendments 

6.  Experimental  Use  Permits 

7.  Kood  Additive  Regulations 

B.  Activities  Not  Included  in  the  Propo.sed 
System 

1.  Special  Local  Needs 

2.  Emergency  Exemption  Requests 

3.  Research  and  Development  Activities 

4.  Pesticide  Enforcement  .Activities 

5.  Certification  and  Training 

6.  Tolerance  Petitions.  Temporary 
Tolerance  Petitions  and  Exemption  from 
Tolerance  Requests 

7.  Integrated  Pest  Mnnagement 
8  Farm  Safely 

9.  Reviews  of  Already  Regislertd  Uses  or 
Pesticides 

C.  How  the  User  Fees  Will  Be  Calculated 

D.  When  the  User  Fees  May  Be  Waived  or 
Adjusted 

HI.  Options  for  Future  Fee  Systems 

A.  General  Authority  for  Recovering  Post- 
Registration  Costs 

B.  Post-Registration  Activities  Being 
Considered  for  Gt)st  Recovery  in  the 
Future — Generic  Chemical  Review 
Program 

1.  Registration  St^indard 

2.  Data  Call-in 

3.  Special  Review 

4.  Hearing  Support 

5.  Lab  Data  Audit 

C.  Possible  Approaches  for  Recovering 
Post-Registration  Costs 

1.  Annual  Fee  for  All  Science  Reviews 

2.  Differential  Fees  Related  to  Risks/ 
Benefits  or  Completeness  of  Data 

D.  Changes  in  Cost  Calculation 
Methodology  for  Possible  Future  Options 

E.  Current  Events 

IV.  Other  Regulatory  Requirements 


V.  Other  Statutory  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Piiperwork  Reduction  Act 

I.  Background  | 

The  Independent  Offices 
Appropriation  Act  of  1952  (lOAA) 
contained  a  provision  providing  for 
recoupment  by  Federal  agencies  of  costs 
incurred  by  them  in  performing  certain 
services  for  certain  beneficiaries.  This 
provision,  originally  designated  as  31 
U.S.C.  483(a),  was  codified  into  positive 
law  on  September  13, 1«82.  at  31  U.S.C. 
9701.  This  provision,  commonly  referred 
to  as  the  "User  Charge  Statute,  " 
authorizes  and  encourages  Federal 
regulatory  agencies  to  recover,  to  the 
fullest  extent  possible,  costs  attributable 
to  services  provided  to  identifiable 
recipients.  The  relevant  text  slates: 

Fees  and  charges  for  Govt^rnnwnt  services 
and  things  of  value. 

(a)  It  is  the  sense  of  Congress  that  each 
service  or  thing  of  value  provided  by  an 
agency  (except  a  mixed-ownership 
Government  corporation)  to  a  person  (except 
a  person  on  official  business  of  the  United 
Slates  Government)  is  to  be  self-sustaining  to 
the  extent  possible. 

(b)  The  head  of  each  agency  (except  a 
mixed-ownership  Government  corporation) 
may  prescribe  regulations  establishing  the 
charge  for  a  service  or  thing  of  value 
provided  by  the  agency.  Regulations 
prescribed  by  the  heads  of  executive 
agencies  are  subject  to  policies  prescribed  by 
the  President  and  shall  be  as  uniform  as 
practicable.  Each  charge  shall  be- 
ll) fair;  and 

(2)  based  on: 

(A)  the  costs  to  the  Government; 

(B)  the  value  of  the  service  or  thing  to  the 
recipient; 

(C)  public  policy  or  interest  served;  and 

(D)  other  relevant  facts. 

(c)  This  section  does  not  affect  a  law  of  the 
United  States; 

(1)  prohibiting  the  determination  and 
collection  of  charges  and  the  disposition  of 
those  charges;  and 

(2)  prescribing  bases  for  determining 
charges,  but  a  charge  may  be  redetermined 
under  this  section  consistent  with  the 
prescribed  bases. 

In  1959.  the  Bureau  of  the  Budget 
issued  Circular  No.  A-25.  This  circular 
was  updated  in  1963  and  1974.  It  states 
in  pertinent  part: 

3.  General  Policy.  A  reasonable  charge  ...    . 
should  be  made  to  each  identifiable  recipient 
foi  a  measurable  unit  or  amount  of 
Government  Service  or  property  from  which 
he  derives  a  special  benefit. 

The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  aa  amended 
(FIFRA)  (7  U.S.C.  136  et.  seq.)  authorizes 
EPA  to  regulate  pesticide  products.  The 
regulation  of  pesticides  includes 
registering  products  for  sale  and/or  use 
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within  the  United  States  and  continued 
regulation  of  these  products  and  their 
uses  for  identification  of  unreasonable 
harmful  effects.  Thus,  a  registration  is  a 
license  that  allows  the  registrant  to 
market  a  product. 

In  recognition  of  the  fact  that 
pesticide  applicants  and  registrants 
receive  certain  benefits  from  EPA's  ' 
registration  activities,  the  Agency  has 
examined  the  feasibility  and  desirability 
of  making  the  pesticide  registration 
program  as  self-supporting  as  possible 
by  having  the  applicant  for  pesticide 
registration,  rather  than  the  tax-paying 
public  at  large,  bear  some  of  the  costs  of 
pesticide  registration  through  a 
registration  fee  system  based  on  the 
lOAA.  Through  the  annual 
appropriation  of  funds  by  the  Congress, 
the  public  provided  approximately  $67 
million  to  support  the  pesticide  program 
in  FY  1985. 

It  should  be  noted  that  for  many  years 
EPA  has  been  collecting  fees  for 
processing  related  tolerance  petitions  as 
authorized  by  FFDCA  section  408(o). 
These  fees  are  placed  in  a  revolving 
fund  which  is  directly  available  to  the 
program.  However,  under  current 
statutory  authority,  fees  collected  under 
the  lOAA  would  be  deposited  to  the 
U.S.  Treasury  as  miscellaneous  receipts 
rather  than  being  directly  available  to 
the  program.  The  Agency  has  proposed 
legislation  which  would  permit  such  fees 
to  be  made  available  to  the  Agency. 

In  developing  this  proposal  EPA  has 
reviewed  the  case  law  and  kept  in  mind 
National  Cable  Television  Assn.  v.  U.S., 
415  U.S.  338  (1974),  where  the  Supreme 
Court  distinguished  "taxes."  which  the 
Court  stated  could  be  levied  only  by  the 
Congress,  from  "fees."  which  may 
properly  be  charged  by  Federal  agencies 
pursuant  to  the  lOAA.  The  distinction 
drawn  was  that,  unlike  a  tax.  a  fee  "is 
incident  to  a  voluntary  act.  e.g.,  a 
request  that  a  public  agency  permit  an 
applicant"  to  engage  in  a  regulated 
activity  and  is  charged  for  an  agency 
action  which  "bestows  a  benefit  on  the 
applicant,  not  shared  by  other  members 
of  society."  The  user  fee  proposed  in 
this  rule  is  a  "fee"  under  that  definition. 
Companies  choose  to  produce  a 
pesticide  and  request  EPA  to  grant 
initial  and  continuing  registrations  for 
their  products.  This  Agency,  by  granting 
such  registrations,  is  bestowing  a  benefit 
on  the  applicant  that  is  not  shared  by 
other  members  of  society. 

In  1972  an  amendment  to  FIFRA 
authorizing  fees  for  registration  was 
proposed  but  was  deleted  in  conference, 
and  the  conference  report  included 
language  indicating  that  no  fees  should 
be  charged  (S.  Rep.  No.  92-1540.  92nd 
Cong.  2nd  Sess.  (1972)).  However,  a 


subsequent  amendment  to  FIFRA,  the 
Federal  Pesticide  Act  of  1978  (Pub.  L. 
95-396,  September  30, 1978],  required 
EPA  to  study  the  feasibility  of 
establishing  fees  payable  by  applicants 
requesting  registrations.  The  required 
study  was  completed  and  a  report 
delivered  to  Congress.'  In  the  report, 
EPA  concluded  that  there  were  no  major 
technical  or  administrative  constraints 
on  assessing  and  collecting  fees, 
pursuant  to  the  lOAA. 

In  this  notice  of  proposed  rulemaking, 
EPA  proposes  to  impose  transaction  fees 
for  certain  registration  activities  which 
are  required  to  be  completed  under 
FIFRA  and  the  FFDCA  when  applicants 
request  a  registration,  a  modification  to 
an  existing  registration,  an  experimental 
use  permit,  or  a  food  additive  regulation. 
The  amounts  of  the  proposed 
transaction  fees  would  be  contained  in  a 
schedule  of  fees  for  specific  requested 
activities.  Applicants  would  be  required 
to  submit  such  fees  with  applications. 

This  notice  also  advises  the  public  of 
approaches  EPA  is  seriously  considering 
to  recover  costs  associated  with  post- 
registration  activities.  Recovery  of  these 
costs  is  not  contemplated  by  this 
proposed  rule,  but  may  be  the  subject  of 
a  notice  of  proposed  rulemaking  in  the 
future.  However,  the  Agency  is  seeking 
early  public  comment  to  assist  it  in 
refining  these  approaches. 

II.  Proposed  Fe«  System 

A.  Activity  Costs  Proposed  for  Recovery 
Through  This  Rule 

In  this  rule.  EPA  proposes  to  include 
in  its  user  charge  system  the  costs  of  the 
following  activities  requested  by 
applicants  to  register  their  products. 
Under  the  proposed  system,  charges 
would  differ  depending  on  the  type  of 
activity  requested,  but  would  be 
identical  for  all  requests  within  the 
same  category  (except  in  the  cases 
where  fee  waivers  or  adjustments  are 
applicable;  see  Unit  II.D). 

1.  New  chemical  registrations.  These 
activities  are  associated  with  any 
application  for  registration  of  a  pesticide 
product  containing  a  new  active 
ingredient,  i.e.,  one  which  is  not 
contained  as  an  active  ingredient  in  any 
other  product  that  has  been  registered 
by  the  Agency.  (New  biochemical, 
biotechnical.  or  microbial  active 
ingredients  would  not  be  included  in 
this  category.)  This  type  of  action 
always  requires  resources  to  perform  a 
scientific  review  of  data  submitted,  in 
order  to  support  a  finding  that  risks  to 


'  "Technical  and  Economic  Feasibility  of 
Charging  Fees  to  Cover  Costs  of  Pesticide 
Registration  Programs  under  FIFRA."  Office  of 
Pesticide  Progi^ms.  February  1980. 


the  environment  or  human  health  would 
be  at  acceptable  levels  if  the  new 
product  were  registered. 

2.  New  biochemical,  biotechnical.  and 
microbial  registrations.  These  activities 
are  associated  with  any  application  for 
registration  of  a  pesticide  product 
containing  a  new  biochemical, 
biotechnical,  or  microbial  active 
ingredient  not  contained  in  any  other 
product  that  has  been  registered  by  the 
Agency.  These  include  pheromones  and 
hormones  used  as  pesticides  and  living 
organisms  introduced  into  the 
environment  to  control  the  population  or 
biological  activities  of  other  life  forms 
considered  as  pests  under  FIFRA. 

3.  New  use  registrations.  These 
activities  address  applications  for 
registration  (or  for  amendments  of  a 
registration)  entailing  a  major  change  to 
the  use  pattern  of  an  active  ingredient 
contained  in  a  previously  registered 
product. 

4.  Old  chemical  registrations.  These 
so-called  "me  too"  activities  include 
review  of  applications  for  registration  of 
a  new  product  containing  pesticidally 
active  ingredients  and  uses  which  are 
substantially  similar  or  identical  to 
those  currently  registered.  The  resources 
needed  to  review  routine  old  chemical 
registration  applications  vary  in  a 
manner  similar  to  those  required  for 
technical  amendments.  Most  old 
chemical  registration  applications  can 
be  processed  administratively,  while 
others  require  a  science  review. 

5.  Amendments.  These  activities  are 
associated  with  any  application  to 
amend  the  registration  of  a  currently 
registered  product  not  entailing  a  major 
change  to  the  use  pattern  of  an  active 
ingredient  contained  in  a  previously 
registered  product. 

6.  Experimental  use  permits.  These 
activities  address  applications  for 
permits  pursuant  to  section  5  of  FIFRA 
to  apply  a  limited  quantity  of  a  pesticide 
in  ortier  to  accumulate  information 
necessary  to  register  the  pesticide.  The 
application  may  be  for  a  new  chemical 
or  for  a  new  use  of  an  old  chemical.  The 
applicant  for  an  experimental  use  permit 
may  be  required  to  submit  data 
requiring  scientific  review  before  the 
permit  is  issued.  Other  applications  may 
need  only  administrative  review. 

7.  Food  additive  regulations.  These 
activities  are  associated  with  the  review 
of  petitions  or  requests  for  the  issuance 
of  regulations  prescribing  the  conditions 
under  which  pesticides  may  be  safely 
used  as  food  additives.  (Food  additive 
regulations  are  issued  under  section  409 
of  the  FFDCA;  the  existing  tolerance  fee 
requirement  (40  CFR  Part  180)  covers 
only  tolerance  petitions  or  requests  for 
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issuance  of  tolerdnces  under  section  408 
of  tho  FFDCA.) 

B.  Activities  Not  Incluihd  in  the 
fniposed  System 

The  EPA  conducts  a  number  of  other 
tictivities  related  to  pesticide  regulation. 
These  range  from  services  requested  of 
the  Agency  by  identifiable  recipients 
such  as  State  and  local  governments  to 
more  general.  Agency-initiated  public 
stTvicps  such  as  research  and 
(lc\  i.'lopment.  The  Agency  does  not  now 
propose  to  recover  the  costs  of  these 
folii/uing  activities. 

1.  Special  local  needs.  A  State  may 
register  additional  uses  of  federally 
rc^^istered  pesticides  formulated  for 
(iiMirihution  and  use  within  a  State  to 
mt.cl  special  local  needs.  EPA,  however, 
upon  review  of  the  State-issued 
registration,  may  disallow  the 
registration  under  certain 
circumstances.  EPA  does  not  propose  to 
collect  a  fee  from  a  State  for  this  review. 

2.  Emergency  exemption  requests. 
Federal  or  State  agencies  may  be 
exempted  from  the  provisions  of  FIFRA. 
as  amended,  if  the  Administrator 
determines  that  emergency  conditions 
exist  requiring  such  an  exemption.  The 
data  required  by  the  Administrator  in 
order  to  make  the  judgment  that  an 
emergency  exists  are  described  in  40 
CFR  166.20.  The  most  common 
exemption  is  to  allow  the  use  of  a 
pesticide  for  a  site  on  which  a 
registration  has  not  been  obtained.  EPA 
dtios  not  propose  to  collect  fees  from  the 
States  or  other  Federal  agencies  for  this 
a<:tivity. 

3.  Hesearvh  and  development 
activities.  EPA  has  not  determined 
whether  the  Agency's  research  and 
development  activities  on  pesticides  can 
be  said  to  benefit  pesticide  registrants, 
per  se.  EPA.  thus,  does  not  propose  to 
include  these  costs  in  the  current 
registration  fee  system. 

4.  Pesticide  enforcement  activities. 
These  activities  provide  benefits 
primarily  to  the  general  public,  although 
by  providing  compliance  assistance  to 
the  pesticide  chemical  industry. 
applicators,  and  user  groups,  and  by 
assisting  them  with  product  registration 
for  special  local  needs,  emergency 
exemptions,  and  experimental  use 
pi-rmils.  the  EPA  pesticide  enforcement 
staff  does  provide  general  benefits  to 
the  manufacturers  of  pesticides  by 
broadening  their  markets.  EPA  believes 
at  this  time,  however,  that  it  should  not 
propose  to  charge  fees  for  these 
activities. 

Other  pesticide  enforcement 
activities — including  the  preparation  of 
civil  and  administrative  actions.  State 
grants,  and  general  program  oversight — 


are  directed  primarily  ro  actual 
enforcement  of  proper  use.  labeling,  and 
establishment  of  n.'gi.strution  and 
production  reporting  requirements.  P.PA 
also  proposes  to  exclude  the  costs  of 
such  activities  from  registration  fees. 
Thus,  none  of  these  pesticide 
enforcement  costs  are  currently 
considered  appropriate  for  recovery 
through  a  system  of  registration  fees. 

5.  Certification  iind  training.  EPA's  FY 
igH5  budget  for  grants  supporting 
applicator  certification  and  training  is 
$2.6  million.  The  beneficiaries  of  this 
program  include  the  applicators,  who 
gain  access  to  restricted  use  products 
and  improved  protection  of  their  health 
and  properly;  registrants,  who  are  able 
to  market  product*  which  might 
otherwise  be  cancelled  and  who  benefit 
generally  from  the  education  of  users  of 
their  more  hazardous  products:  and  the 
general  public,  through  the  institution  of 
use  restrictions  on  hazardous  pesticides. 
For  programs  operated  by  the  Federal 
government,  the  Agency  is  actively 
considering  a  number  of  options  which 
appear  to  he  available  for  instituting 
user  fees  or  otherwise  recovering 
certification  and  training  costs.  If  the 
Agency  does  determine  that  such  fees 
are  appropriate,  it  will  establish  them 
through  separate  rulemaking. 

6.  Tolerance  petitions,  temporary 
tolerance  petitions  and  exemption  from 
toleiance  requests.  The  costs  of 
processing  requests  under  FFDCA 
section  408  for  tolerances,  temporary 
tolerances,  or  exemptions  from  the  need 
for  tolerances  will  not  be  recovered 
under  this  proposed  system,  since  they 
are  already  recovered  under  the  FFDCA 
tolerance  fee  system..  Costs  of 
processing  requests  for  issuance  of  food 
additive  regulations  under  FFDCA 
section  409  would  be  recovered  in  the 
proposed  rule. 

7.  Intf^rattul pest  management.  The 
integrat.id  pest  management  (IPM) 
program  coordinates  use  of  pest  control 
methods  a  nil  environmental  information 
to  prevent  unacceptable  levels  of  pest 
damage  by  the  most  economical  means, 
and  with  the  least  possible  hazard  to 
persons,  properly,  and  the  environment. 
Since  Agency  encouragement  of  the  IPM 
program  benefits  the  public  and  accrues 
to  the  general  public  interest,  costs 
assix  lated  with  this  program  will  not  be 
recovered  through  fees. 

8.  Form  .'safety.  The  farm  safety 
program  seeks  to  protect  farmers, 
farmworkers,  applicato.'-s,  farm  families, 
and  others  from  direct  or  indirect 
exposure  to  pesticides  resulting  from 
their  extensive  use  in  the  farm 
environment.  EPA  does  not  propose  to 
include  the  costs  of  administering  that 
portion  o:  'lie  program  which  is  not 


related  to  individual  registration  actions 
in  this  user  fee  system, 

9.  Reviews  of  already  registered  uses 
of  pesticides.  See  Unit  III  of  this 
preamble. 

C.  How  the  User  Fees  ivill  Be 
Calculated  I 

In  order  to  calculate  all  direct  and 
indirect  costs  specifically  attributable  to 
fee  categories  in  this  proposed  rule,  the 
Agency  conducted  an  jn-depth  analysis 
of  the  resources  expeixled  on 
registration  activity.  This  study,  entitled 
"Registration  Fee  Cost  Analysis."  is 
available  for  public  inspection  at  the 
Office  of  Pesticide  Programs  (OPP),  Rm. 
236.  CM  «2, 1921  |efferson  Davis 
Highv.ay,  Arlington,  VA.  It  outlines  the 
processes  used  in  determining  the  costs 
for  the  proposed  transaction  fee  using 
FY  1983  data. 

The  data  used  to  develop  this  fee 
system  were  derived  from  the  OPP  Time 
Accounting  Information  System  (TAIS). 
the  OPP  On-Line  Action  Tracking 
System  (OLTS),  the  EPA  Financial 
Management  System  (FMS),  the  'OPP 
Extramural  Resource  Management 
System  (ERMS),  and  other  internal 
records.  Interviews  were  also  conducted 
with  responsible  program  personnel  to 
verify  the  information  contained  in  the 
data  bases  and  the  actual  steps  involved 
in  registering  a  pesticide,     f 

The  TAIS  is  an  automated  internal 
OPP  information  system  developed  in 
1979  to  record  professional  employee 
time  spent  on  various  activities  and 
projects.  Professional  employees 
(exclusive  of  some  administrative  and 
policy  analysts)  at  or  below  the  section 
chief  level  were  required  to  complete  a 
TAIS  form  each  pay  period  (every  2 
weeks).  Secretaries,  clerical  employees, 
and  managers  (branch  chiefs  and  above) 
have  not  been  required  to  submit  TAIS 
forms.  In  1983,  378  OPP  employees 
participated  in  TAIS  out  of  a  total  OPP 
work  force  of  587.  The  TAIS  was  also 
used  as  a  basis  for  developing  tolerance 
fee  schedules.  Refer  to  the  Tolerance 
Fee  Cost  Analysis,  November  1983,  in 
Rm.  236.  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

The  OLTS  tracks  actions  proceeding 
through  the  registration  prot.ess. 
Examples  of  the  information  contained 
in  this  system  include:  The  number  of 
application  receipts,  the  number  of 
actual  registrations,  the  number  of 
withdrawals  and  canctUations.  as  well 
as  the  number  of  transfers  between 
categories.  The  Ol.TS  provided  the 
number  of  registration  actions  of  each 
type  taken  in  FY  83.  The  unit  cost  (in 
Full  Time  Equivalents,  or  FTEs)  for  each 
type  of  registration  activity  was 
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calculated  by  dividing  the  total  number 
of  FTEs  (as  reported  by  the  TAIS)  for  a 
particular  type  of  activity  by  the  total 
number  of  actions  of  each  type  (as 
reported  by  the  OLTSJ. 

The  EPA  FMS  tracks  commitments, 
obligations,  and  disbursements  for 
.salaries  and  expenses.  It  was  used  to 
determine  the  average  cost  of  salaries 
and  expenses. 

The  ERMS  tracks  the  expenditure  of 
contract  dollars.  This  information  was 
used  to  determine  how  many  dollars 
were  spent  on  external  services  to 
support  registration  activities. 

The  proposed  fee  system  consists  of  a 
fee  per  transaction  to  recover 
administrative  processing  costs  and 
scientiHc  review  costs  related  to  an 
applicant's  request  to  register  a  product 
under  one  of  these  registration/fee 
categories:  New  Chemicals:  Old 
Chemicals:  New  Uses:  Amendments: 
New  Biochemicals,  Biotechnical  and 
Microbial:  Experimental  Use  Permits 
and  Food  Additive  Regulations. 

Both  direct  and  indirect  costs  are 
incurred  in  performing  these 
administrative  processing  and  science 
activities.  EPA  management  information 
systems  track  and  report  direct  costs 
attributable  to  the  fee  categories. 
Indirect  costs  such  as  secretarial/ 
clerical  support,  managerial  support, 
and  extramural  dollars  for  the  program 
office  were  allocated  to  the  fee 
categories.  In  addition  to  the  total 
program  costs,  a  portion  of  the  Agency's 
overhead  costs  (e.g.,  the  costs  of 
maintaining  the  Office  of  the  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances  and  the  Office  of  the 
Administrator)  has  been  prorated  to 
each  fee  category. 

Based  on  FY  83  Agency  cost  data  and 
the  number  of  completed  registration 
requests,  EPA  would  recover 
approximately  $18  million  through  the 
proposed  fee  system.  This  amount  is 
slightly  more  than  one  quarter  of  all 
costs  expended  in  FY  85  to  conduct 
pesticide  activities.  The  magnitude  of 
these  costs  for  specific  fee  categories  is 
reflected  in  the  following  fee  schedule. 
The  fees  listed  are  the  1983  costs  which 
would  apply  to  each  application  for  the 
designated  type  of  registration. 

Type  of  Regjstration 

Ttansaction  lee 


New  Chemtca) 

Old  Oiemical 

New  Use 

Aniendmeol 

New  Biochenncat.  Bwtectmical  amt  Mcrebitf .. 

E  (perimental  Use  Pwmit 

Food  Additive  Regulation 


$163,100 

3.500 

29.900 

600 

56.600 

4.000 

5.300 


It  should  be  noted  that  while  some  of 
these  fees  appear  large,  they  reasonably 
reflect  the  Agency's  costs  of  processing 
these  types  of  applications.  Moreover,  to 
the  best  of  EPA's  knowledge,  they 
represent  only  a  small  fraction  of 
applicants'  product  development  costs 
for  these  actions.  Based  on  data  from 
the  National  Agricultural  Chemical 
Association  which  stated  that  its 
members  spent  $527  million  on  research 
and  development  for  pesticides  in  1982. 
the  additional  $18  million  paid  in  fees 
would  add  about  2.9  percent  to  the 
expected  research  and  development 
costs.  The  fee  of  $163,100  for  a  new 
chemical  application  represents  about 
0.7  percent  of  the  $25  million  a  company 
would  spend  in  developing  a  product. 

It  is  the  intent  of  the  Agency  to  charge 
fees  which  continue  to  reasonably 
reflect  the  current  costs  of  operating  the 
registration  program.  The  Agency  would 
periodically  review  costs  and  fees  to 
make  sure  they  are  in  balance.  Should 
the  methodology  or  procedure  for 
calculating  the  user  fees  warrant 
change,  EPA  would  make  such  changes 
available  for  public  comment  prior  to 
initiating  a  change  to  the  fee  schedule. 

In  order  to  keep  the  fees  reasonably  in 
line  with  general  costs,  the  proposed  fee 
schedule  would  be  changed  annually  by 
the  same  percentage  as  the  percent 
change  in  the  Federal  General  Schedule 
(GS)  pay  scale.  New  fees  would  be 
printed  in  the  Federal  Register  as  a  final 
rule  to  become  effective  30  days  or  more 
after  publication,  as  specified  in  the 
rule.  The  final  fees  to  be  established  by 
this  rule  will  be  recalculated  prior  to 
publication  of  the  final  rule  to  account 
for  increases  in  the  GS  pay  scale 
between  1983  and  the  date  of 
publication  of  the  final  rule.  For 
example,  if  the  fees  were  to  be  adjusted 
today  they  would  be  increased  to 
account  for  a  4  percent  increase  in  1984. 
3.5  percent  in  1985  and  0  percent  in  1986. 
This  would  increase  all  fees  by  7  64 
percent. 

D.  When  the  User  Foos  May  Be  Waived 
or  Adjusted 

If  EPA  decides  that  fees  should  be 
charged  for  pesticide  registrations,  there 
will  be  circumstances  under  which  it 
may  be  prudent  to  grant  exemptions  or 
waivers  from  fees.  While  the  lOAA  is 
silent  concerning  such  waivers,  it  does 
provide  that  the  President  shall  set 
policies  concerning  the  implementation 
of  the  lOAA.  Office  of  Management  and 
Budget  (OMB)  Circular  A-25,  section  9 
(b),  contains  guidelines  for  Federal  user 
charge  systems  and  provides  for 
exceptions  to  a  general  user  fee  policy 
under  several  conditions.  EPA's 
interpretation  of  these  policies  and 


examples  of  how  they  would  apply  to 
registration  user  fees  follow. 

1.  Public  interest.  If  the  recipient  is 
engaged  in  an  activity  designed  to  '' 
promote  the  public  interest,  the 
repistiatlon  fee  nay  be  waived.  This 
area  of  consideration  covers  categories 
which  serve  public  policy  objectives  of 
FIFRA.  FFDCA.  and  the  Agency. 
Examples  of  these  waiver  categories  are 
as  follows: 

a.  Registration  or  amendments  to 
rf.'gistrations  far  some  products  judged 
to  be  useful  in  integrated  pest 
management  (IPMj  programs.  The  intent 
of  this  waiver  would  be.  in  purl,  lo 
encourage  the  development, 
dissemination,  and  use  of  IPM  practices 
as  directed  by  Congress  in  FIFRA.  The 
decision  on  the  usefulness  of  a  pesticide 
product  within  an  IPM  framework  would 
be  made  by  EPA  on  a  case-by-case 
basis. 

b.  Minor  use  registrations.  Congress 
has  mandated  the  EPA  to  take  special 
note  of  economic  incentives  for  minor 
pesticide  uses  when  requiring  test  data 
to  support  registrations.  Thus,  waivers 
of  fees  for  such  uses  would  be 
consistent  with  congressional  intent. 
The  decision  to  waive  the  fee  for  a 
minor  use  registration  would  be  made 
on  a  case-by-case  basis. 

c.  Federally  sponsored  Inter-Regional 
Research  Project  number  4  (IR-^ 
program).  EPA  would  categorically 
waive  fees  related  to  costs  incurred  in 
registering  products  or  new  uses  for 
existing  products  approved  in  the  / 
federally  sponsored  Inter-RegionaK 
Research  Project  number  4  (IR-4 
program).  This  program  is  a  nationwide 
cooperative  effort  including  EPA.  United 
States  Department  of  Agriculture 
(USDA)  Agricultural  Research  Service, 
State  research  services  and  State 
experimental  stations.  Fees  will  be 
automatically  waived  for  actions 
requested  by  the  IR-4  program. 

2.  Economic  hardship.  A  registration 
fee  may  also  be  waived  if  the  imposition 
of  a  fee  would  result  in  an  economic 
hardship  on  the  registrant.  The  EPA  has, 
for  many  years,  considered  waivers  of 
tolerance  fees  for  economic  hardship. 
Considerations  for  an  economic 
hardship  waiver  include  size  of  the  firm, 
pesticide  sales  and  number  of 
registrations  with  the  Agency. 

3.  Small  business.  The  Small  Busine.ss 
Administration  (SBA)  has  also 
suggested  that  the  Agency  grant  blanket 
waivers,  or  fee  adjustments,  to  small 
businesses.  The  SBA  suggestion  would 
define,  for  this  purpose,  a  sniiiil  business 
as  one  with  annual  gross  rt'\  enue  from 
chemical  sales  of  no  more  than  S40 
million  and  which  has  no  more  than  Till 
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employees.  For  businesses  meeting 
those  criteria  the  SBA  has  suggested 
that  the  fee  should  be  no  more  than  1 
percent  of  the  annual  gross  revenues  for 
the  pesticide  for  which  the  registration 
action  was  requested. 

This  proposal  does  not  specifically 
include  a  blanket  waiver  for  small 
businesses  but  the  Agency  is  very 
interested  in  exploring  this  concept 
further.  It  does  appear  that  most 
pesticide  registrants  would  satisfy  the 
SBA's  "small  business"  criteria.  Also, 
EPA  notes  that  it  would  be  very  difficult 
to  determine  (in  advance  of  registration) 
the  annual  gross  revenues  for  a 
pesticide,  smce  registration  is  a 
prerequisite  to  legal  sale  of  a  pesticide. 
The  effect  of  the  suggested  fee 
adjustment  for  fee  collections  or  on  the 
pesticide  industry  has  not  been 
determined.  The  Agency  encourages  the 
public  to  comment  on  this  matter. 

The  Agency  would  review  all  fee 
waiver  requests,  whatever  their  origin, 
including  foreign  governments,  based  on 
the  merits  of  the  requests  and  the 
criteria  established  under  40  CFR 
152.18(c). 

A  fee  of  Sl.lOO  would  be  charged  for 
each  request  for  waiver  (or  refund)  to 
cover  costs  involved  in  reviewing  such  a 
request,  unless  the  registration  fee  is 
less  than  Sl.lOO:  then  the  amount  of  the 
registration  fee  would  be  remitted  with 
the  request  for  a  waiver.  Given  the  fee 
schedule  proposed  in  this  rule,  an 
application  for  an  amendment  is  the 
only  case  in  which  the  registration  fee  is 
less  than  the  $1,100  waiver  request  fee. 
Therefore,  an  applicant  requesting  a 
waiver  or  refund  of  the  $600  registration 
fee  to  amend  a  product  should  submit 
$600  with  a  waiver  request.  An 
applicant  requesting  a  waiver  or  refund 
of  any  other  registration  fee  proposed  in 
this  rule  would  submit  $1,100  with  a 
waiver  request.  The  $1,100  fee  would  not 
be  required  for  waiver  requests  from 
applicants  with  no  financial  interest  in 
the  petition.  The  proposed  waiver  fee 
will  be  adjusted  annually  by  the  same 
percentage  change  in  the  Federal 
General  Schedule  (GS)  pay  scale.  The 
new  fees  would  be  printed  in  the 
Federal  Register  as  a  final  rule. 

If  a  waiver  or  refund  is  granted,  any 
fee  charged  for  request  for  waiver  or 
refund  will  be  refunded.  The  fee  will  not 
be  refunded  if  the  request  for  waiver  is 
submitted  after  scientific  review  has 
begun  on  the  registration  or  other 
application.  If  the  waiver  has  been 
denied,  the  proper  fee  must  be 
submitted  after  notice  of  denial. 


III.  Options  for  Future  Fee  Systems 

A.  Genera/  Authority  for  Recovering 
Post-Registration  Costs 

EPA  is  also  conBidering  the 
appropriateness  of  recovering  the  costs 
of  post-registration  activities  through 
user  fees.  These  activities  are  not 
specifically  sought  by  registrants,  and 
benefit  the  public — as  well  as  the 
registrants — by  attempting  to  ensure 
that  licensed  products  continue  to 
comply  with  FIFRA.  However,  these 
activities  do  allow  pesticides  to  remain 
on  the  market,  and  thus  bestow  a 
"special  benefit"  to  the  registrants.  In 
cases  construing  two  Supreme  Court 
decisions.  Notional  Cable  Trlcvision 
Assn.  V.  U.S..  415  U.S.  336  (1974),  and 
Federal  Power  Commission  v.  New 
England  Power  Co..  415  U.S.  345  (1974), 
the  lOAA  (31  U.S.C.  9701)  repeatedly 
has  been  interpreted  by  U.S.  Courts  of 
Appeals  to  allow  the  recovery  of  all 
costs  an  agency  incurs  in  providing  a 
"special  benefit"  to  a  private  person, 
whether  or  not  benefits  also  accrue  to 
the  public  at  large  as  a  result  of  the 
agency  activity. 

In  Electronic  Industry  Association  v. 
Federal  Communications  Commission, 
554  F.  2d  1109  (D.C.  Cir.  1976),  for 
instance,  the  court  said  that  "The  FCC  is 
entitled  to  charge  for  services  which 
assist  a  person  in  complying  with  his 
statutory  duties.  Such  services  create  an 
independent  private  benefit."  This 
analysis  is  also  valid  for  postlicensing 
reviews  designed  to  assure  the 
licensee's  ongoing  compliance  with  legal 
requirements.  In  a  case  involving  a 
regulatory  scheme  closely  analogous  to 
pesticide  registration,  the  Nuclear 
Regulatory  Commission  was  held  to  be 
entitled  to  recover  the  costs  of  routine 
inspections  of  the  facilities  of  previously 
licensed  nuclear  facilities.  In  Mississippi 
Power  &  Light  Co.  v.  U.S.  Nuclear 
Regulatory  Commission.  601  F.  2d  at  231 
(5th  Cir.  1979),  the  court  concluded  that 
the  licensee  obtains  an  ongoing  special 
benefit  from  retaining  its  license,  and 
that  it  is  proper  to  recover  the  cost  of 
agency  activities  designed  to  ensure  that 
the  licensee's  activities  comply  with 
statutes  and  regulations. 

EPA  believes  that  courts  would  view 
post-registration  reviews  under  FIFRA 
similarly.  These  reviews  are  based  on 
the  tacit  assumption  that  registrants 
wish  to  maintain  their  registrations.  (A 
registrant  may  always  voluntarily 
terminate  a  registration  if  he  chooses.) 
During  the  course  of  these  reviews,  EPA 
evaluates  the  data  to  determine  what 
modifications  in  the  registration,  if  any, 
are  needed  in  order  that  it  may  be  found- 
to  comply  with  the  statute  and 
regulations  and  thus  remain  in  force. 


EPA  may  also  determine  that  further 
data  must  be  submitted  in  order  to 
update  the  information  base  on  a 
chemical. 


B.  Post- Registration  Activities  Being 
Considered  for  Cost  Recovery  in  the 
Future — Generic  Chemical  Review 
Program 

EPA  believes  that  Agency  costs 
incurred  for  registration  standards, 
special  reviews  and  similar  activities 
related  to  determining  the  continuing 
registrability  of  products  already  on  the 
market  are  recoverable  under  31  U.S.C. 
9701.  The  Agency  may  in  the  future 
propose  to  expand  the  proposed  user  fee 
system  to  recover  the  costs  of  generic 
chemical  review  activities  initiated  by 
the  Agency  with  respect  to  existing 
registered  chemicals. 

The  generic  chemical  review  program 
examines  current  knowledge  about  each 
active  ingredient  contained  in  one  or 
more  registered  pesticide  products, 
determines  the  adequacy  of  the 
scientific  data  base  supporting  currently 
registered  uses,  and  establishes 
scientifically  based  regulatory  standards 
for  the  reregistration  of  existing 
products  and  registrations  of  future 
products  which  contain  that  active 
ingredient.  Where  warranted,  this 
program  conducts  risk/benefit  analyses 
and  fakes  appropriate  actions  to  reduce 
unacceptable  risks  caused  by  the  use  of 
individual  pesticides.  The  following 
activities  comprise  the  generic  chemical 
review  program. 

1.  Registration  standard.  A 
registration  standard  (RS)  is  intended  to 
aid  the  reregistration  decision  process 
for  pesticides  through  the  assembly  and 
review  of  all  available,  appropriate  data 
on  active  ingredients  and  the 
subsequent  identification  of  additional 
data  requirements.  On  the  basis  of  this 
review,  the  Agency  establishes  the 
various  conditions  to  be  met  in  order  to 
register  or  reregister  pesticide  products 
containing  these  active  ingredients.  One 
principal  intent  of  the  RS  program  is  to 
ensure  that  existing  products  do  not 
pose  unreasonable  risks  to  health  and 
the  environment.  Upon  product 
reregistration  under  a  standard,  each 
affected  registrant  receives  the  benefit 
of  continued  access  to  markets. 

2.  Data  call-in.  A  registration 
standard  will  be  more  complete  and 
therefore  more  effective  if  certain  key 
data  are  up-to-date  and  available  for 
review.  Therefore,  under  the  data  call-in 
program,  letters  are  sent  to  registrants 
identifying  data  gaps  and  requiring 
registrants  to  conduct  tfie  necessary 
studies.  (Because  of  scientific  advances 
and  more  stringent  requirements,  most 
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chemicals  registered  prior  to  1978  will 
not  have  a  complete,  up-to-date  data 
base.)  This  approach  enables  the 
Agency  to  obtain  important  data  at  the 
beginning  of  the  registration  standard 
development  process.  The  Agency  then 
conducts  a  comprehensive  review  of 
available  health  and  environmental  data 
pertaining  to  the  chemical  in  question. 
Data  call-ins  may  also  be  initiated  to 
address  new  concerns,  e.g.,  ground 
water  contamination  potential. 

3.  Special  review.  The  special  review 
process  is  an  intensive  risk/benefit 
review  of  registered  pesticide  chemicals 
suspected  of  causing  unreasonable 
adverse  effects  on  the  environment. 

4.  Hearing  support.  FIFRA  provides 
registrants  the  opportunity  to  ask  EPA 
for  a  reconsideration  of  its  intent  to 
suspend,  cancel,  or  deny  a  registration. 

5.  Lab  data  audit.  This  activity 
assures  that  studies  concerning  health 
and  environmental  effects  used  in 
support  of  pesticide  registration  actions, 
generally  developed  by  the  registrants, 
are  complete  and  valid. 

C.  Possible  Approaches  for  Recovering 
Post-Registration  Costs 

Future  fee  systems  would  be  designed 
to  recover  post-registration  costs,  in 
addition  to  costs  associated  with 
registrant  requests,  which  the  currently 
proposed  fee  system  would  recover.  One 
approach,  an  annual  fee  for  all  science 
reviews,  would  combine  all  science 
review  costs  (those  involved  with 
registrant  requests  as  well  as  those 
involved  with  post-registration  reviews) 
and  split  the  costs  of  reviewing  an 
active  ingredient  among  all  basic 
producers  of  that  active  ingredient. 
(Basic  producers  are  those  registrants 
not  eligible  for  the  formulator's 
exemption  under  FIFRA  section 
3(c)(2)(d).)  The  second  approach, 
differential  fees  related  to  risks/benefits 
or  completeness  of  data,  would  vary 
fees  based  on  the  costs  related  to 
reviewing  riskier  chemicals  or  those 
chemicals  with  data  gaps  rather  than 
establishing  uniform  fees  within 
registration  and  post-registration 
activity  categories.  A  more  complete 
discussion  of  these  two  approaches 
follows  in  Unit  III.C.I  and  2, 
respectively. 

1.  Annual  fee  for  all  science  reviews. 
This  approach  would  consist  of  a  one- 
time transaction  fee  to  recover  the  costs 
associated  with  the  administrative 
processing  of  each  requested 
registration  action,  and  a  new  annual 
fee  to  be  assessed  on  all  basic  producers 
of  an  active  ingredient  each  year  the 
product  containing  that  ingredient 
remains  on  the  market  The  annual  fee 
approach  would  replace  the  proposed 


fee  system  and  would  change  its  focus 
to  more  clearly  associate  the  cost  of 
maintaining  a  scientific  review 
capability  with  the  entire  class  of  those 
benefiting  from  this  capability. 

Most  of  OPFs  review  costs  are 
directed  at  the  effects  of  ingredients  of 
pesticide  products,  not  at  the  products 
per  se.  Moreover,  once  a  pesticide 
product  is  registered  by  Company  A. 
other  companies  may  also  seek  and 
obtain  registrations  for  products 
containing  the  same  ingredient.  The  data 
reviews  and  analyses  performed  in 
order  to  decide  whether  A's  product 
may  be  registered  normally  form  the 
basis  for  the  Agency's  decisions  on  the 
registrability  of  the  similar  products 
produced  by  companies  B,  C,  and  D.  (In 
this  respect,  the  EPA  regulatory  program 
differs  from  programs  of  some  other 
agencies,  in  which  a  given  review  can 
directly  relate  only  to  one  possible 
license,  e.g.,  a  particular  nuclear  power 
plant  or  television  station.)  Since  all  four 
firms  arguably  benefit  equally  from  the 
reviews,  it  could  be  considered 
inequitable  to  charge  only  A  for  the 
costs  of  the  initial  reviews,  even  though 
A's  application  is  what  initially  caused 
the  work  to  be  done. 

Conversely,  much  of  the  most 
important  and  resource-consuming  work 
in  the  OPP  review  program  is  directed  at 
ingredients  contained  in  products  which 
are  already  registered.  Although  reviews 
of  registered  products  and  applications 
for  new  ones  are  often  on  essentially 
unrelated  "tracks,"  the  results  of  studies 
received  in  support  of  an  application  for 
a  new  product  may  lead  the  Agency  to 
perform  intense  reviews  of  the 
continuing  registrability  of  related  old 
products.  The  Agency  is  also  required  to 
reregister  products  containing  "old" 
active  ingredients.  The  "old"  registrants 
may  not  be  seeking  any  new  approvals 
while  these  reviews  are  underway,  but 
applications  for  similar  products  from 
new  firms  may  be  received  at  any  time. 
Charging  the  costs  of  the  reviews 
concerning  a  given  active  ingredient 
conducted  during  a  particular  period 
only  to  the  persons  who  happen  to  seek 
or  obtain  registrations  during  that  period 
would  reward  unfairly  the  licensees 
who  had  received  earlier  Agency 
approvals,  since  the  reviews  benefit  the 
old  and  new  registrants  equally.  A  more 
equitable  scheme  would  recognize  these 
efJFects  by  spreading  the  relevant  costs 
over  time  and  charging  each  firm  which 
benefited  by  such  Agency  work  (and 
thus  gained  or  retained  access  to 
marketing  rights)  a  roughly  equal  share 
of  the  resulting  costs. 

The  Agency  reviews  chemicals 
episodically.  While  some  costs  are 
incurred  because  of  applications  filed — 


broad,  intensive  reviews  of  products 
containing  new  active  ingredients  before 
they  are  first  approved,  and  narrow, 
intensive  reviews  when  applications  for 
major  new  use  patterns  are  filed — the 
Agency  also  incurs  major  costs 
unrelated  to  any  particular  applicant 
activity.  For  example,  it  conducts  broad, 
intensive  reviews  during  the  section  3(g) 
reregistration  of  products  containing  old 
active  ingredients,  and  broad,  intensive 
review  during  special  reviews  initiated 
when  concerns  arise  about  significant 
risks  posed  by  a  registered  ingredient. 
Very  litUe  review  is  conducted  in  other 
situations,  whether  or  not  "me-too" 
applications  are  being  processed. 
Moreover,  the  time  needed  for  a  review 
depends  more  upon  the  complexity  of 
the  issues  than  upon  the  type  of 
application  filed.  If  the  data  pose 
difficult  analytical  problems,  or  if  the 
risk/benefit  question  is  a  dose  call, 
more  time  will  be  required  than*if  the 
data  are  unequivocal  and  the  risks  of  a 
chemical  are  clearly  greater  (or  clearly 
lower)  than  its  benefits.  Thus,  the 
amount  of  review  activity  for  a 
particular  ingredient  over  time  is  largely 
unpredictable,  either  in  terms  of  the 
number  of  reviews  that  will  be  needed 
during  the  life  of  the  chemical  or  in 
terms  of  the  difficulty  of  the  reviews. 
This  would  make  it  difficult  to  set  fees, 
in  advance  of  reviews,  based  on  the 
amount  of  work  that  would  be  required 
on  the  individual  chemical,  although  it 
may  be  possible  to  calculate  average 
costs  for  certain  classes  of  chemicals. 

In  addition,  the  risks  and  benefits  of 
an  active  ingredient  under  review  must 
be  considered  by  EPA  in  light  ot  the 
risks  and  benefits  of  competing  products 
containing  different  ingredients.  EPA 
often  undertakes  major  reviews  of  the 
risks  and  benefits  of  a  group  of  pesticide 
products  containing  different  ingredients 
(e.g.,  all  termiticides,  all  fumigants).  This 
would  confound  any  attempt  to  assess 
the  costs  of  review  of  a  particular 
chemical  only  against  the  licensees  of 
products  containing  that  chemical,  even 
on  a  retroactive  basis.  Accordingly, 
assigning  the  cost  of  scientific  review  of 
the  overall  chemical  data  base  to  the 
class  of  basic  producers  of  those 
chemicals  may  offer  advantages  in 
efficiency  and  equity  over  the  proposed 
system. 

In  summary,  this  approach  would 
distinguish  administrative  processing 
costs  for  requested  registration  actions 
from  the  overall  costs  of  maintaining  a 
scientific  staff  for  technical  reviews  of 
the  characteristics  of  active  ingredients. 
As  in  the  proposed  fee  system,  the 
administrative  costs  of  processing  a 
specific  application  would  be  recovered 
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by  a  transaction  fee.  However,  the  costs 
of  all  scientific  reviews  would  be 
recovered  through  an  annual  fee  to  be 
assessed  against  the  basic  producers  of 
each  registered  active  ingredient. 
Under  this  approach,  applicants 
would  be  charged  a  transaction  fee 
based  upon  the  average  cost  of 
registration  action  processing  activities 
for  that  type  of  action  plus  relevant 
Agency  overhead  costs.  An  annual  fee 
would  also  be  assessed  on  all  basic 
producers  of  the  active  ingredient,  and 
would  continue  to  be  assessed  for  each 
year  the  product  is  on  the  market.  For 
example,  if  600  active  ingredients  are 
registered,  and  the  pesticide  program 
incurs  annual  scientific  review  costs  of 
S30  million  (an  average  cost  of  $50,000 
per  active  ingredient),  and  there  are  10 
producers  of  a  specific  active  ingredient, 
the  annual  fee  would  be  $5,000  for  each 
producer  of  that  active  ingredient  ($30 
million  divided  by  600  divided  by  10). 
This  approach  would  significantly 
reduce  the  transaction  fees  proposed  in 
this  rule  by  displacing  the  cost  of 
scientific  review  to  an  annual  fee.  It 
would  increase  collections  by 
approximately  $22  million,  to  a  total  of 
about  $40  million,  or  approximately  60 
percent  of  all  costs  expended  on 
pesticide  activities  in  FY  85. 

A  variation  of  this  approach  would  be 
to  collect  only  generic  chemical  review 
costs  through  an  annual  fee  and  collect 
scientific  costs  associated  with 
registrant  requests  through  a  transaction 
fee.  The  annual  fee  would  be  an  add-on 
to  the  proposed  fee  system.  This  would 
ensure  that  the  major  portion  of 
scientific  review  costs  would  be 
allocated  to  all  beneficiaries  while 
retaining  full  recovery  of  Agency  costs 
occasioned  by  individual  requests.  It 
would  also  allow  recovery  of  generic 
chemical  review  costs  to  supplement, 
rather  than  supplant,  the  proposed  fee 
system. 

2.  Differential  fees  related  to  risks/ 
benefits  or  completeness  of  data.  This 
option  would  impose  differential  fees 
within  registration  and  generic  chemical 
review  activity  categories.  The  fees 
would  differ  in  relation  to  the  costs 
expended  to  determine  the  risks/ 
benefits  posed  by  certain  classes  of 
chemicals  and/or  the  lack  of 
completeness  of  their  data  bases.  This 
approach  assumes  that  chemicals  may 
be  categorized  into  certain  classes  and 
that  it  is  possible  to  calculate  the 
average  costs  of  review  for  each  class  of 
chemicals.  The  Agency  is  currently 
studying  this  issue. 

Like  the  proposed  system,  this  option 
would  recover,  through  a  transaction 
fee,  both  the  administrative  and  the 
scientific  costs  associated  with 


registrant  requests.  Similar  ;o  the  annual 
fee  option,  the  differential  approach 
would  also  recover  Agency-initiated 
generic  chemical  reviews  through  an 
annual  fee.  However,  the  annual  fee 
may  be  imposed  per  pound  of  active 
ingredient  produced,  rather  than  being 
divided  equally  among  all  producers  of 
a  particular  active  ingredient. 
Unlike  the  other  approaches 
discussed,  the  transaction  and  annual 
fees  in  this  option  would  differ  in 
amount  for  different  types  of  active 
ingredients  in  order  to  better  reflect 
Agency  costs.  For  instance,  and  purely 
by  way  of  illustration,  pesticides  which 
hit  "risk"  triggers  and  demonstrate 
beneficial  characteristics  generally 
require  greater  resources  for  review 
than  other  pesticides,  and  certain 
pesticide  classes  generally  involve 
higher  "risks"  than  other  classes. 
Similarly,  and  agein  by  way  of 
illustration,  pesticides  which  lack 
certain  test  data,  or  whose  supporting 
data  appear  inadequate  in  light  of 
current  test  protocols,  may  require 
greater  Agency  resources  before  review 
may  be  completed  and  a  decision  made, 
in  addition,  EPA  costs  may  be  related  to 
the  amount  of  a  particular  active 
ingredient  produced.  Given  roughly 
similar  toxicity,  the  Agency  in  general 
tends  to  give  higher  priority  to  those 
chemicals  with  high  annual  production 
volume,  which  is  often  a  reasonable 
surrogate  for  exposure. 

In  short,  data  requirements  and  risk 
may  be  closely  related  to  Agency  costs. 
As  an  added  benefit  contrasted  with 
uniform  "flat"  fees,  differential  fees 
might  better  encourage  development  and 
use  of  less  risky  pesticides  and  help 
reduce  data  gaps,  both  by  providing 
incentives  to  market  lower-risk  products 
and  by  encouraging  earlier  compliance 
with  Agency  data  requirements.  Well- 
defined  fee  waivers  (e.g.,  for  minor  use 
products  or  those  subject  to  final 
registration  standards  where  a  complete 
data  base  exists)  could  reflect  lower 
costs  or  special  public  interests 
associated  with  identified  activities,  and 
could  complement  this  approach. 

EPA  requests  comments  concerning 
this  differential  fee  option,  especially  on 
three  issues:  (1)  Whether  any 
differential  fee  based  on  cost  recovery 
would  be  large  enough  to  influence 
producer  or  user  behavior  and.  if  so, 
how  behavior  might  be  affected;  (2) 
whether,  even  if  such  behavior  appears 
unlikely  to  be  affected  in  general,  such 
differential  fees  mey  nevertheless 
produce  significant  effects  (e.g.,  on 
smaller  volume  pesticide  products  with 
gross  sales  under  $5  million)  or 
otherwise  improve  program  efficiency 
(e.g.,  by  accelerating  voluntary 


cancellation  of  inactive  registrations); 
and  (3)  what  surrogates  or  objective 
criteria  might  reasonably  be  used  to 
define  circumstances  reflecting 
differential  Agency  posts,  especially 
related  to  risks  or  data  gaps,  without 
requiring  case-by-case  fee 
determinations. 

Consideration  must  also  be  given  by 
EPA  to  the  practicality  and  cost  of 
establishing  and  maintaining  such  a 
complex  fee  system. 

D.  Changes  in  Cost  Calculation 
Methodology  for  Possible  Future 
Options 

The  general  methodology  for 
determining  direct  and  indirect  costs  of 
administrative  processing  and  science 
review  activities  covered  in  the 
proposed  fee  schedule  would  also  be 
used  in  developing  fee  schedules  for 
future  options.  As  with  the  proposed 
system,  data  from  the  TAIS,  OLTS,  FMS, 
the  OPP  ERMS  and  other  internal 
records  would  be  used  to  identify  and 
allocate  specific  Agency  expenditures. 

However,  since  the  proposed  fee 
system  and  the  possible  future  options 
differ  on  how  activities  are  categorized 
(registrant-initiated  versus  Agency- 
initiated,  and/or  scientific  versus 
administrative),  different  cost  centers 
would  be  used  in  developing  the  fee 
schedules.  For  example,  the  Agency 
would  use  the  "Registration  Division"  as 
a  cost  center  for  administrative  or 
processing  costs  related  to  registration 
actions,  while  a  combination  of 
divisions  contribute  to  scientific  review 
of  an  active  ingredient. 

The  differential  fee  option  depends 
upon  identifying  classes  or  "events"  that 
serve  as  surrogates  for  cost,  rather  than 
distributing  the  cost  of  certain  services 
uniformly  among  the  applicants  or 
producers  of  an  active  ingredient.  This 
option  would  differentiate  cost  by  class 
of  chemical.  For  example,  and  purely  by 
way  of  illustration,  fees  for  insecticides 
might  be  greater  than  fees  for 
disinfectants  because  costs  to  the 
Agency  for  review  of  insecticides  may 
be  found  to  be  greater.  Alternatively, 
one  "event"  on  which  to  base  fees  might 
be  special  review;  special  review 
represents  a  significant  additional  cost 
which  most  pesticides  do  not  cause  the 
Agency  to  incur,  and  fees  could  reflect 
this  difference.  Within  classes  or 
"events,"  fees  might  be  charged  per 
pound  of  active  ingredient  used  in  the 
United  States  in  the  most  recent 
previous  year  for  which  data  are 
available. 

lOAA  authority  requires  any  fee 
system  to  be  based  upon  a  rational 
methodology.  To  be  administratively 
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feasible,  that  fee  system  must  also  be 
relatively  simple  to  implement. 
Differentiation  of  fees  requires 
identification  of  reasonable  surrogates 
for  variable  Agency  costs  and  a  formula 
which  can  easily  be  used  to  derive 
actual  fees  from  such  costs.  Such 
surrogates  or  criteria  for  defining 
pesticides  which  should  be  subject  to 
higher  (or  lower)  fees  may  be  derivable 
from  historical  costs  to  the  Agency  of 
registering  or  reregistering  different 
types  of  pesticides,  and  would  project 
which  types  of  pesticides  would  likely 
be  subject  to  particular  cost-incurring 
activities  in  the  near  future  (e.g., 
development  of  registration  standards 
for  high  volume  food  use  chemicals  of 
certain  threshold  toxicity),  or  from 
combinations  of  these  and  similar 
factors. 

E.  Current  Events 

The  Agency  will,  of  course,  adhere  to 
any  FIFRA  reauthorization  provisions 
which  are  enacted  and  signed  into  law. 
It  is  important  to  note,  however,  that 
today's  proposed  rule  is  the  direct  result 
of  a  study  on  user  fees  required  by 
Congress  in  its  1978  amendments  to 
FIFRA.  Publishing  this  proposed  rule 
may  generate  useful  information  about 
mechanisms  for  fee  collection,  and  can 
advance  public  debate  on  the  benefits  of 
post-registration  fees  by  contributing  to 
a  more  informed  sense  of  the  range  of 
potential  user  fees  which  may  be    .    , 
available  under  existing  statutory 
authority. 

Accordingly,  today's  proposed  rule  is 
being  published  in  order  to  propose 
specific  fees  which  would  recover  the 
costs  of  certain  actions  requested  by 
registrants,  as  well  as  to  secure  and 
address  advance  comments  on  broader 
principles  related  to  the  role  of  fees  in 
sound  pesticide  policy.  Interested 
parties  will  have  ample  opportunity  to 
scrutinize  specific  application  of  those 
broader  proposals  during  subsequent 
comment  period. 

IV.  Other  Regulatory  Requirements 

EPA  submitted  this  rule  to  the 
Scientific  Advisory  Panel  (SAP)  in 
accordance  with  section  25(d)  of  FIFRA 
and  the  SAP  waived  its  review  of  the 
rule. 

As  required  under  section  25(a)(2)(A) 
of  FIFRA,  the  Agency  submitted  a  copy 
of  this  proposed  rule  to  the  Secretary  of 
Agriculture.  The  comments  of  the 
Secretary  of  Agriculture  follow: 

We  have  indicated  in  the  past,  and 
reiterate,  that  in  the  case  of  many  agricultural 
pesticide  uses  the  increased  cost  of  the 
pesticide  cannot  be  passed  on  by  the  farmer 
to  the  consumer  of  his  product.  It  appears 
that  the  farmer  will  be  stuck  for  the  costs  of  a 


service  that  benefits  the  entire  public  in  the 
provision  of  a  wholesome  food  supply  both  in 
quantity  and  quality.  Therefore,  it  is  not  at  all 
clear  that  the  concept  of  special  benefits  has 
been  met  in  this  case. 

The  concept  of  a  special  benefit  is 
applicable  to  pesticide  manufacturers 
who  derive  that  benefit  through  the 
registration  of  pesticides.  A  registration 
is  a  license  that  allows  a  registrant  to 
market  a  product.  The  courts  have 
repeatedly  held  that  an  agency  may 
recoup  the  cost  of  providing  a  special 
benefit  to  a  private  person  regardless  of 
whether  or  not  the  public  at  large  also 
derives  benefits  from  the  agency 
activity.  Additionally,  it  is  not  at  all 
clear  to  the  Agency  to  what  extent  the 
pesticide  industry  can  or  will  pass  the 
cost  of  fees  (which  constitute  less  than 
one-half  of  one  percent  of  gross  income 
from  pesticides  sales  at  the  retail  level) 
on  to  the  user. 

V.  Other  Statutory  Requirements 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act, 
the  Agency  has  developed  a  document 
entitled  "Regulatory  Impact  Analysis  of 
User  Charges  for  Registering  Pesticides 
Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act."  This 
document  is  available  for  public 
inspection  at  the  address  identified 
earlier  in  the  preamble. 

A.  Executive  Order  12291 

Under  Exective  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposal  is  not  major  because  it 
does  not  meet  any  of  the  criteria  set 
forth  and  defined  in  section  1(b)  of  the 
Order. 

Also  in  accordance  with  E.0. 12291, 
the  proposed  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review. 

B.  Regulatory  Flexibility  Act 

The  proposed  regulation  has  been 
reviewed  under  the  provisions  of  section 
3(a)  of  the  Regulatory  Flexibility  Act 
and  it  has  been  determined  that  this 
proposal  does  not  contain  provisions 
which  would  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

The  Agency  recognizes  that  the 
establishment  of  fees  to  accompany 
registration  applications  would  have  the 
potential  for  adversely  affecting  many 
small  businesses.  This  would  be  the 
case  primarily  with  respect  to 
formulating  firms  since  few  small  firms 
or  individuals  develop  new  pesticides. 


To  remove  ail  possibility  of  serious 
financial  harm  on  small  businesses,  the 
proposed  regulation  includes  an  explicit 
waiver  provision  based  in  part  on 
economic  hardship.  This  inclusion 
should  alleviate  the  concerns  about 
impacts  on  small  businesses  as 
expressed  in  the  Regulatory  Flexibility 
Act.  The  Agency  is  also  requesting 
today  public  comment  on  the  concept  of 
a  blanket  fee  adjustment  for  small 
business. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  152 

Intergovernmental  relations. 
Administrative  practice  and  procedure. 

Dated:  November  17. 1986. 
Lee  M.  Thomas, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
Part  152  be  amended  as  follows: 

PART  152— (AMENDED] 

1.  The  authority  citation  for  Part  152  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  136  through  136y: 
§  152.18  also  issued  under  31  U.S.C.  9701  and 
21  U.S.C.  348  and  371. 

2.  By  adding  §  152.18  to  a  proposed 
Subpart  A  to  read  as  follows: 

Subpart  A — General  Provisions 
§152.18    Fees. 

(a)  Purpose.  This  section  prescribes 
fees  to  be  charged  for  certain  pesticide 
regulatory  activities  performed  by  the 
Environmental  Protection  Agency  (as 
authorized  by  31  U.S.C.  9701)  and 
provisions  regarding  their  payment. 

(b)  Fee  amounts.  (1)  The  fee  for 
processing  an  application  to  amend  the 
registration  of  a  currently  registered 
product  which  is  not  described  by 
paragraph  (b)(6)  of  this  section  is  S600. 

(2)  The  fee  for  an  application  for  an 
experimental  use  permit  under  FIFRA 
section  5  is  $4,000. 

(3)  The  fee  for  processing  a  petition  or 
request  under  FFDCA  section  409  for 
establishment  of  a  food  additive 
regulation  is  $5,300. 

(4)  The  fee  for  processing  an 
application  for  registration  of  a  pesticide 
product  containing  a  biochemical, 
biotechnical  or  microbial  active 
ingredient  which  has  not  been  listed  as 
an  active  ingredient  in  any  other  product 
registered  under  FIFRA  is  $56,600. 
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(5)  Except  as  provided  by  paragraph 
(b)(4)  of  this  section,  the  fee  for 
processing  an  apphcation  for 
registration  of  a  pesticide  product 
containing  an  active  ingredient  which 
has  not  been  listed  as  an  active 
ingredient  in  any  other  product 
registered  under  FIFRA  is  $163,10a 

(6)  The  fee  for  processing  an 
application  for  registration  (or  for 
amendment  of  a  registration)  entailing  a 
major  change  in  the  use  pattern  of  an 
active  ingredient  contained  in  a 
previously  registered  product  is  $29,900. 

(7)  The  fee  for  processing  an 
application  for  registration  of  a  new 
product  which  is  not  described  in 
paragraph  (b)(4).  (5)  or  (6)  of  this  section 
is  $3,500. 

(c)  Waiver  and  refund.  (1)  Fees  will  be 
automatically  waived  for  actions 
requested  by  the  IR-4  program. 

(2)  The  Administrator  may  waive  or 
refund  part  or  all  of  any  fee  imposed  by 
paragraphs  (b)(2)  through  (7)  of  this 
section  if  the  applicant  requests  a 
waiver  or  refund  and  if  the 
Administrator  determines  in  his  or  her 
sole  discretion  that  such  a  waiver  or 
refund  will  promote  the  public  interest 


or  that  payment  of  the  fee  would  work 
an  unreasonable  hardship  on  the 
applicant. 

(3)  A  request  for  a  waiver  or  refund  of 
a  fee  shall  be  submitted  in  writing  by 
the  applicant  to  the  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  Registration  Division  (TS- 
767C),  401  M  St.,  SW..  Washington.  DC 
20460.  A  fee  of  $1,100  shall  accompany 
every  request  for  a  waiver  or  refund, 
unless  the  registration  fee  is  less  than 
$1,100;  then,  the  amount  of  the 
registration  fee  shall  accompany  the 
request  for  a  waiver  or  refund.  No  fee 
will  be  imposed  on  any  person  who  has 
no  financial  interest  in  the  application. 
The  fee  for  requesting  a  waiver  or 
refund  shall  be  refunded  if  the  request  is 
granted. 

(d)  Payment.  All  deposits  and  fees 
required  by  this  section  shall  be  paid  by 
money  order,  bank  draft,  or  certified 
check  drawn  to  the  order  of  the 
Environmental  Protection  Agency.  All 
deposits  and  fees  shall  be  forwarded 
with  the  application  to  the 
Environmental  Protection  Agency.    - 
Headquarters  Accounting  Operations 
Branch,  Office  of  Pesticide  Programs 


(Registration  Fees),  Registration 
Division,  P.O.  Box  360277M.  Pittsburgh. 
PA  15251.  An  application  for  which  a 
waiver  of  the  fee  or  refund  has  been 
requested  will  not  be  accepted  for 
processing  until  the  fee  has  been  waived 
or,  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  notice  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  after  scientific 
review  has  begun  on  the  application. 

(e)  Adjustment  of  fees.  This  fee 
schedule  will  be  changed  annually  by 
the  same  percentage  as  the  percent 
change  in  the  Federal  General  Schedule 
(GS)  pay  scale.  In  addition,  processing 
costs  and  fees  will  periodically  be 
reviewed  and  changes  will  be  made  to 
the  schedule  as  necessary.  When 
automatic  adjustments  are  made,  based 
on  the  GS  pay  scale,  the  new  fee 
schedule  will  be  published  in  the 
Federal  Register  as  a  Hnal  rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  in  the  Rule. 
When  changes  are  made  based  on 
periodic  reviews,  the  changes  will  be 
subject  to  public  comment. 
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agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule. 


summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
(DOI)  proposes  to  revise  the  rule  that 
governs  the  information  needed  in  an 
application  to  release  a  performance 
bond.  This  revision  is  proposed  in 
accordance  with  the  Secretary's  brief  of 
March  5, 1984,  in  which  the  Secretary 
addressed  the  National  Wildlife 
Federation's  challenge  to  the  omission 
of  the  permittee's  name  in  the  notice  of 
bond  release.  The  proposed  rule  would 
require  that  the  notice  of  bond  release 
include  the  name  of  the  permittee. 

On  June  16, 1986,  OSMRE  accepted  a 
proposal  to  revise  the  self-bonding 
regulations  sought  by  a  petition  for 
rulemaking  submitted  by  the  National 
Coal  Association/American  Mining 
Congress  (NCA/AMC)  Joint  Committee 
on  Surface  Mining  Regulations.  The 
proposed  revision  would  allow  third 
parties  to  guarantee  a  self-bond. 
DATES: 

Written  Comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  eastern  time 
on  February  4, 1987. 

Public  Hearings:  Upon  request, 
OSMRE  will  hold  public  hearings  ot  the 
proposed  rule  in  Washington.  D.C., 
Denver.  Colorado:  and  Knoxville. 
Tennessee,  9:30  a.m.  local  time  on 
January  28, 1987.  Upon  request  OSMRE 
also  will  hold  public  hearings  in  the 
States  of  Georgia.  Idaho,  Massachusetts. 
Michigan.  North  Carolina.  Oregon. 
Rhode  Island,  South  Dakota,  and 
Washington  at  times  on  dates  to  be 
announced  prior  to  the  hearings. 
OSMRE  will  accept  requests  for  public 
hearings  until  5:00  p.m.  eastern  time  on 
January  14, 1987. 

ADDRESSES: 

Written  Comments:  Hand-deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record.  Room  5315, 1100 
L  Street  NW,  Washington,  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record.  Room  5315-L, 


U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington. 
DC  20240. 

Public  Hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets. 
NW.  Washington.  DC;  Brooks  Towers. 
2d  Floor  Conference  Room,  1020  15th 
Street.  Denver,  Colorado;  and  the  Hyatt 
House,  500  Hill  Avenue.  SE.,  Knoxville, 
Tennessee.  The  addresses  for  any 
hearings  scheduled  in  the  States  of 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon. 
Rhode  Island,  South  Dakota,  and 
Washington  will  be  announced  prior  to 
the  hearings. 

Requests  for  public  hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  FURTHER 
INFORMATION  CONTACT". 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Mancino,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  flie  Interior.  1951 
Constitution  Avenue,  NW..  Washington, 
DC  20240;  Telephone:  (202)  343-7952. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rules 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rules  should  be  specific, 
should  be  confmed  to  issues  pertinent  to 
the  proposed  rules,  and  should  explain 
the  reason  for  any  recommended 
change. 

Where  possible,  commenters  should 
submit  five  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  may  not  be  considered 
or  included  in  the  Administrative 
Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
times,  dates,  and  addresses  scheduled 
for  the  hearings  at  three  locations  are 
specified  previously  In  this  notice  (see 
"DATES"  and  "ADDRESSES").  The  times, 
dates,  and  addresses  for  the  hearings  at 
the  remaining  locations  have  not  yet 
been  scheduled,  but  will  be  announced 
in  the  Federal  Register  at  least  7  days 
prior  to  any  hearings  which  are  held  at 
these  locations. 

Any  person  interested,  in  participating 
at  a  hearing  at  a  particular  location, 
should  inform  Frank  Mancino  (See  "FOR 
FURTHER  INFORMATION 
CONTACT")  either  orally  or  in  writing 


of  the  desired  hearinj 


p.m.  eastern  time  on  January  7, 1987.  If 


location  by  5:00 


no  one  has  contacted  Vfr.  Mancino  to 
express  an  interest  in  participating  in  a 
hearing  at  a  given  location  by  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  expresses  an  interest,  a  public 
meeting  rather  than  a  hearing  may  be 
held  and  the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  beard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
questions  for  clarification  of  issues. 
OSMRE  also  requests  that  persons  who 
plan  to  testify  submit  to  OSMRE  at  the 
address  previously  specified  for  the 
submission  of  written  comments  (see 
"ADDRESSES")  an  advance  copy  of 
their  testimony. 

O.  Background  j 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977, 30  U.S.C.  1201 
etseq.  (the  Act,  Pub.  L.  9B-87)  sets  forth 
the  general  regulatory  requirements 
governing  surface  coal  mining 
operations  and  the  surface  impacts  of 
underground  coal  mining.  OSMRE  has 
by  regulations  implemented  the  general 
requirements  of  the  Act  and  established 
performance  standards  to  be  achieved 
by  different  operations.  The  regulations 
dealing  with  the  requirements  for 
pofonnance  bonding  are  contained 
within  30  CFR  Subchapter  J,  Part  800. 
This  part  was  revised  on  July  19, 1983 
(48  FR  32932)  and  August  10, 1983  (48  FR 
36429). 

Section  800.40  of  30  CFR  contains  the 
requirements  for  release  of  performance 
bonds.  Under  this  section,  an  operator  is 
required  to  place  a  newspaper 
advertisement  in  a  newspaper  of  general 
circulation,  at  least  once  a  week,  for 
four  consecutive  weeks,  notifying  the 
pubUc  of  the  proposed  application  for 
bond  release.  The  notification  requires, 
among  other  things,  the  permit  number. 
the  approval  date  (for  the  permit),  the 
location  of  the  land  of  the  permit,  the 
acreage,  and  the  type  and  amount  of  the 
bond  as  well  as  the  dates  and  type  of 
redamation  work  achieved.  In 
promulgating  the  1983  rule,  the  Secretary 
assumed  that  an  applicant  or  permittee 
would  identify  himself,  since  an 
operator  applying  for  bond  release  is 
required  to  place  such  an  advertisement. 
This  assumption  was  challenged  in  In 
re:  Permanent  Surface  Mining 
Regulation  Litigation  (II),  Civil  Action 
No.  79-1144  (D.D.C.  1984),  when 
plaintiffs  raised  the  issue.  The  Secretary 
then  agreed  to  incorporate  the  name  of 
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the  permittee  as  a  requirement  of 
section  800.40.  [In  re:  Permanent  Surface 
Mining  Litigation  Civil  Action  79-1144 
(D.D.C.),  Brief  For  Federal  Defendants. 
March  5, 1984).  This  change  will  execute 
that  agreement,  in  addition,  the  words 
"operator  or  applicant"  are  replaced 
with  the  word  "permittee"  in  order  to 
clarify  the  meaning  of  this  part. 

On  September  19, 1985,  OSMRE 
received  a  petition  in  the  form  of  a  letter 
from  the  Joint  NCA/AMC  Committee  on 
Surface  Mining  Regulations.  This 
petition.  Filed  according  to  the 
rulemaking  provisions  of  30  CFR  700.12, 
proposed  revisions  in  the  bonding 
regulations.  On  October  29, 1985. 
OSMRE  published  the  petition  in  the 
Federal  Register  (50  FR  43722)  for  public 
comment.  On  June  16. 1986,  OSMRE 
made  a  decision  to  accept  one  proposal 
and  to  reject  the  two  other  proposals  in 
the  petition.  Notice  of  the  OSMRE 
decision  was  published  in  the  Federal 
Register  on  July  7. 1M8  (51  FR  15047). 
OSMRE  accepted  the  proposal  to  revise 
the  bonding  regulations  to  allow  for 
corporatioits  other  than  parent 
companies  to  guarantee  a  permittee's 
self-bond.  Accordingly.  OSMRE 
proposes  to  revise  §  800.5  and  800.23  to 
allow  for  nonparent  companies  to 
guarantee  the  self-bond  of  a  permittee. 

III.  Discussion  of  Proposed  Rules 

Tlie  insertion  of  the  permittee's  name 
into  the  requirements  of  S  800.40(a)(2)  is 
considered  a  clarification  of  the  existing 
requirements.  It  is  authorized  by  the  Act 
and  subsequent  regulations  and  is 
reasonable  in  light  of  the  requirements 
of  30  CFR  800.40. 

Section  800.5  deals  with  definitions 
for  bonding.  Paragraph  800.5(c)  which 
defmes  a  self-bond  would  be  revised. 
The  new  defmition  of  self-bond  would 
provide  for  an  indemnity  agreement 
with  either  a  permittee  or  a  corporate 
guarantor  for  the  permittee. 

Section  800.23  establishes  the 
requirements  and  criteria  for  appoval  of 
a  self-bond.  This  section  would  be 
revised  only  to  remove  all  references  to 
"parent  corporation",  replacing  such  a 
term  with  the  words  "corporate"  or 
"corporation".  This  revision  would 
allow  any  party  to  guarantee  the  self- 
bond  of  a  permittee  as  long  as  it  met  the 
requirements  of  Section  800.23. 

During  the  revision  of  the  bonding 
regulations  in  1982-83,  a  commentor 
proposed  revision  800.23  to  allow  for 
non-parent  guarantors  for  a  self-bond. 
OSMRE  rejected  this  comment  on  the 
grounds  that  such  a  provision  could 
increase  the  risk  to  a  regulatory 
authority  (48  FR  36425).  However,  in 
view  of  information  presented  during 
the  public  comment  period  on  the 


rulemaking  petition,  OSMRE  has 
reached  the  conclusion  that  allowance 
of  this  provision  would  not  increase  the 
risk  to  a  regulatory  authority.  Instances 
have  been  presented  of  mine  mouth 
powers  plants,  dependent  upon  the  coal 
from  the  adjacent  mine,  that  would  be 
willing  to  guarantee  the  self-bond  for  the 
mine  operator.  Although  a  corporation 
such  as  a  utility  company  is  not  a  parent 
to  the  mine  operator,  in  such  an 
instance,  it  does  have  a  significant 
vested  interest  in  the  proper  operation 
of  the  mine. 

Therefore,  OSMRE  concluded  that  this 
proposal  is  reasonable  because  it  would 
not  significantly  increase  the  risk  to  a 
regulatory  authority  in  accepting  a  self- 
bond  guarantee  by  such  an  entity  as 
long  as  that  corporation  met  the 
fmancial  requirements  for  a  self-bond. 

Effect  in  Federal  Program  States 

The  rules  proposed  today,  if  adopted, 
would  be  applicable  through  cross- 
referencing  in  those  States  with  Federal 
programs.  This  includes  Georgia,  Idaho. 
Massachusetts.  Michigan.  North 
Carolina.  Oregon.  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  910.  912,  921.  922, 
933. 937. 939.  941,  and  947  respectively. 
Comments  are  specifically  solicited  as 
to  whether  unique  conditions  exist  in 
any  of  these  States  relating  to  this 
proposal  which  should  be  reflected 
either  as  changes  to  the  national  rules  or 
as  State-specific  amendments  to  any  or 
all  of  the  Federal  programs. 

IV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  30  CFR 
800.11,  800.15(c),  800.21(c).  800.23(a), 
800.30(b),  800.40(a),  and  800.60(a)  have 
been  approved  according  to  Office  of 
Management  and  Budget  procedures 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0043. 

Executive  Order  12291 

The  U.S.  Department  of  the  Interior 
(DOI)  has  examined  the  proposed  rule 
according  to  the  criteria  of  Executive 
Order  12291 (February  17, 1981)  and  has 
determined  that  it  is  not  major  and  does 
not  require  a  regulatory  impact  analysis. 

Regulatory  Flexibility  Act 

The  DOI  has  also  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Sutional  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  of  the 
impacts  on  the  human  environment  of 
this  proposed  rulemaking.  This  EA  is  on 
file  in  the  OSMRE  Administrative 
Record  at  the  address  listed  in  the 
"ADDRESSES"  Section  of  this  preamble. 
An  EA  on  the  final  rule  will  be 
completed  and  a  final  conclusion 
reached  on  the  significance  of  any 
resulting  impacts  before  issuance  of  the 
final  rule. 

Author 

The  principal  author  of  this  proposed 
rule  is  Frank  Mancino,  Physit  ;il 
Scientist,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240;  Telephone:  (202)  343-7952. 

List  of  Subiects  in  30  CFR  Part  BOO 

Coal  mining.  Insurance.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Surface  mining.  Underground 
mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Part  800  as  follows. 

Daled;  Oclot>er  24. 1986. 

J.  Steven  Griles. 

Assistant  Secretary  for  Land  and  Minerals 

Munoiit'nienl. 

PART  800— BONO  ANO  INSURANCE 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION 
OPERATIONS  UNDER  REGULATORY 
PROGRAMS 

1.  The  authority  citation  for  Part  800  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U5.C.  1201  et 

sfiq],  unless  otherwise  nrjted. 

2.  Section  800.5  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  800.5     Definitions 

*  ■•  •  •  « 

(c|  Self-bond  means  an  indemnity 
agreement  in  a  sum  certain  executed  by 
the  permittee  or  any  corporate  guarantor 
and  made  payable  to  the  regulatory 
authority,  w'ith  or  without  separate 
surety. 

3.  Section  800.23  is  amended  by 
removing  the  definition  o[ parent 
corporation  from  paragraph  (a),  and  l)y 
revising  paragraphs  (b)  introductory 
text,  (c)  introductory  text,  (d),  (e!(l  j,  (2) 
and  (4),  (f)  and  (g)  to  read  as  follows; 

§  800.23    Self-bonding. 

(a)-   •   • 

(b)  The  regulatory  authority  may 
accept  a  self-bond  from  an  applicant  for 
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a  permit  if  all  of  the  following  conditions 
are  met  by  the  applicant  or  its  corporate 
guarantor: 

(c)  The  regulatory  authority  may 
accept  a  written  guarantee  for  an 
applicant's  self-bond  from  any  corporate 
guarantor,  if  the  guarantor  meets  the 
conditions  of  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  as  if  it  were  the 
applicant.  Such  a  written  guarantee 
shall  be  referred  to  as  a  "corporate 
guarantee. "  The  terms  of  the  corporate 
guarantee  shall  provide  for  the 
following: 

*  *  •  *  ■ 

(d)  Fur  the  regulatory  authority  to 
accept  an  applicant's  self-bond,  the  total 
amount  of  the  outstanding  and  proposed 
self-bonds  of  the  applicant  for  surface 
coal  mining  and  reclamation  operations 
shall  not  exceed  25  percent  of  the 
applicant's  tangible  net  worth  in  the 
United  States.  For  the  regulatory 
authority  to  accept  a  corporate 
guarantee,  the  total  amount  of  the 
corporate  guarantor's  present  and 
proposed  self-bonds  and  guaranteed 
self-bonds  for  surface  coal  mining  and 
reclamation  operations  shall  not  exceed 
25  percent  of  the  guarantor's  tangible 
net  worth  in  the  United  States. 

(e)  *   •   ' 

(1)  The  indemnity  agreement  shall  be 
executed  by  all  persons  and  parties  who 
are  to  be  bound  by  it,  including  the 
corporate  guarantor,  and  shall  bind  each 
jointly  and  severally. 

(2)  Corporations  applying  for  a  self- 
bond  or  corporations  guaranteeing  a 
permittee's  self-bond  shall  submit  an 
indemnity  agreement  signed  by  two 
corporate  officers  who  are  authorized  to 


bind  the  corporations.  A  copy  of  such 
authorization  shall  be  provided  to  the 
regulatory  authority. 

(4)  Pursuant  to  §  800.50,  the  applicant 
or  corporate  guarantor  shall  be  required 
to  complete  the  approved  reclamation 
plan  for  the  lands  in  default  or  to  pay  to 
the  regulatory  authority  an  amount 
necessary  to  complete  the  approved 
reclamation  plan,  not  to  exceed  the 
bond  amount.  If  permitted  under  State 
law,  the  indemnity  agreement  when 
under  forfeiture  shall  operate  as  a 
judgment  against  those  parties  liable 
under  the  indemnity  agreement. 

(f)  A  regulatory  authority  may  require 
self-bonded  applicants  and  corporate 
guarantors  to  submit  an  update  of  the 
information  required  under  paragraphs 
(b)(3)  and  (b)(4)  of  this  section  within  90 
days  after  the  close  of  each  fiscal  year 
following  the  issuance  of  the  self-bond 
or  corporate  guarantee. 

(g)  If  at  any  time  during  the  period 
when  a  self-bond  is  posted,  the  financial 
conditions  of  the  applicant  or  the 
corporate  guarantor  change  so  that  the 
criteria  of  paragraphs  (b)(3)  and  (d)  of 
this  section  are  not  satisfied,  the 
permittee  shall  notify  the  regulatory 
authority  immediately  and  shall  wi"^lhin 
90  days  post  an  alternate  form  of  bond 
in  the  same  amount  as  the  self-bond. 
Should  the  permittee  fail  to  post  an 
adequate  substitute  bond,  the  provisions 
of  §  800.16(e)  shall  apply. 

4.  Section  800.40  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S  800.40   Requirement  to  release 
performance  bonds. 

(a)  *  *  * 


(2)  Within  30  days  after  an  application 
for  bond  release  has  been  filed  with  the 
regulatory  authority,  the  permittee  shall 
submit  a  copy  of  an  advertisement 
placed  at  least  once  a  week  for  four 
successive  weeks  in  a  newspaper  of 
general  circulation  in  the  locality  of  the 
surface  coal  mining  operation.  The 
advertisement  shall  be  considered  part 
of  any  bond  release  application  and 
shall  contain  the  permittee's  name, 
permit  number  and  approval  date, 
notification  of  the  precise  location  of  the 
land  affected,  the  number  of  acres,  the 
type  and  amount  of  the  bond  filed  and 
the  portion  sought  to  be  released,  the 
type  and  appropriate  dates  of 
reclamation  work  performed,  a 
description  of  the  results  achieved  as 
they  relate  to  the  permittee's  approved 
reclamation  plan,  and  the  name  and 
address  of  the  regulatory  authority  to 
which  written  comments,  objections,  or 
requests  for  public  hearings  and 
informal  conferences  on  the  specific 
bond  release  may  be  submitted  pursuant 
to  §  800.40(f)  and  (h).  In  addition,  as  part 
of  any  bond  release  applicant,  the 
permittee  shall  submit  copies  of  letters 
which  he  or  she  has  sent  to  adjoining 
property  owners,  local  governmental 
bodies,  planning  agencies,  sewage  and 
water  treatment  authorities,  and  water 
companies  in  the  locality  in  which  the 
surface  coal  mining  and  reclamation 
operation  took  place,  notifying  them  of 
the  intention  to  seek  release  from  the 
bond. 
***** 
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PROPOSED  RULES 

Airworthiness  directives: 

Airbus,  43010 
Restricted  areas,  43012 
VOR  Federal  airways.  43011 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  and  television  broadcasting: 

Equal  employment  opportunity  practices  and  reporting 
requirements.  43054 
Radio  stations;  table  of  assignments: 

Alabama.  43050 

American  Samoa,  43052 

Louisiana,  43051 

Minnesota,  43053 
(2  documents) 

Mississippi.  43051 

North  Carolina.  43054 

Ohio,  43052 

Puerto  Rico,  43052 
Television  stations;  table  of  assignments: 

Illinois,  43051 
NOTICES 

Meetings;  Sunshine  Act.  43118 
Applications,  hearings,  determinations,  etc.: 

Bott  Communications.  Inc..  et  al..  43083 

Jesus  is  Lord  Ministries  International  et  al..  43084 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  43118 
Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  43119 


Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
Incremental  pricing — 

Acquisition  cost  thresholds,  42995 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Alaska  Power  Administration  et  al..  43080 

Applications,  hearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co.,  43073 
Mississippi  River  Transmission  Corp.,  43074 
Phillips  66  Natural  Gas  Co.  et  al..  43074 
Texas  Eastern  Transmission  Corp.,  43080 
Winchester  Oil  Co.,  43081 

Federal  Home  Loan  Banic  Board 

NOTICES 

Meetings: 
Federal  Savings  and  Loan  Advisory  Council,  43084 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  43084 

Federal  Reserve  System 

NOTICES 

Electronic  fund  transfers: 

Wire  transfer  format.  43086 
Applications,  hearings,  determinations,  etc.: 

Citizens  of  Hardeman  County  Financial  Services.  Inc.. 
43085 

Correll,  Jess,  et  al.,  43085 

Financial  Institutions,  Inc.,  et  al.,  43085 

Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 
Aquanautics  Corp.,  43013 
Amo  J.  Thomas.  M.D.,  et  al.,  43022 

Financial  Management  Service 

See  Fiscal  Service 

hiscal  Service 

PROPOSED  RULES 

Book-entry  Treasury  bonds,  notes,  and  bills,  43027 


Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
43094 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Pyrantel  tartrate 
Correction,  43121 
Food  additives: 
Adhesive  coatings  and  components — 
Sulfosuccinic  acid  4-ester  with  polyethylene  glycol 
nonylphenyl  ether,  disodium  salt;  correction.  43120 
Adjuvants,  production  aids,  and  sanitizers — 
Polyhydric  alcohol  diesters  of  oxidatively  refined 
(Gersthoffen  process]  montan  wax  acids,  etc.; 
correction,  43120 
Aspartame,  42999-43001 
(3  documents) 
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Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  care  food  program — 
Day  care  homes;  sponsoring  organization  reviews. 
42990 
Food  stamp  program: 
Dependent  care  deduction,  42992 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  43067 

Healtti  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health;  Public  Health  Service 
NOTICES 

Agency  information  collection  activities  under  OMB  review 
43087 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service 

International  Trade  Administration 

NOTICES 

Antidumping: 

Acetylsalicylic  acid  (aspirin)  from  Turkey,  43062 
Countervailing  duties: 

Acetylsalicylic  acid  (aspirin)  from  Turkey,  43062 
Meetings: 

Electronic  Instrumentation  Technical  Advisory 
Committee,  43063 
Applications,  hearings,  determinations,  etc.: 

Geological  Survey.  43064 

University  of  Chicago.  43064 

University  of  Houston-University  Park,  43064 

University  of  Kentucky,  43064 

University  of  Minnesota.  43064 

Woods  Hole  Oceanographic  Institution.  43065 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  43095 
Railroad  operation,  acquisition,  construction,  etc.: 

Chicago  a  North  Western  Transportation  Co.  et  al.,  43097 

D&I  Railroad  Co.,  43095 

Keokuk  Northern  Real  Estate  Co.  &  Keokuk  Junction 
Railway  Co.,  43097 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Mine  Safety  and  Health 
Administration;  Occupational  Safety  and  Health 
Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Washington.  43003 
(2  documents) 


NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Arizona,  43093 
Recreation  management  restrictions,  etc.: 

Carson  City  District,  NV,  43093 
Resource  management  plans,  etc.: 

Monument  Resource  Area,  ID,  43094 
Withdrawal  and  reservation  of  lands: 

Idaho,  43092 

Maritime  Administration 

RULES 

Subsidized  vessels  and  operators: 
Non-subsidized  voyages;  restrictions  elimination,  43003 

Mine  Safety  and  Healtti  Administration 

NOTICES 

Safety  standard  petitions: 
B.  &  B.  Coal  Co..  43103.  43104 

(3  documents) 
Buck  Mountain  Coal  Co.,  43104 
Clinchfield  Coal  Co.,  43104 
Craft  Coal  Co.,  43105 
Dimkard  Mining  Co.,  43105 

(2  documents) 
Golden  Oak  Mining  Co.,  43101 
Jim  Walter  Resources,  Inc.,  43101 
Nowacki  Coal  Co.,  43102 
Renegade  Coal  Co..  Inc.,  43102 
S.  &  T.  Coal  Co.,  43102 
T.  &  T.  Fuels,  Inc.,  43103 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Champlin  Petroleum  Co.,  43094 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review,  43067 
Meetings: 

Aeronautics  Advisory  Committee,  43107 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  43107 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Diet  and  exercise  in  noninsulin-dependent  diabetes 

mellitus;  consensus  development  conference,  43088 
National  Heart,  Lung,  and  Blood  Institute,  43092 

(2  documents) 
National  Institute  of  Environmental  Health  Sciences, 
43089 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  mackerel,  squid,  and  butterfish,  43056 
Atlantic  surf  clam  and  ocean  quahog,  43055 
Pacific  Coast  groundfish,  43057 

Marine  mammals: 
Commercial  Hshing  operations — 
Taking  and  importing;  general  permit;  correction,  43055 
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NOTICES 
Meetings: 

New  England  Fishery  Management  CounoiL  480SS 
Permits: 
Marine  mammals,  43065,  <3086 
(3  documents) 

National  Technical  infonnatien  Service 

NOTICES 

Patent  licenses,  exclusive: 
Calcol,  Inc.,  43066 
Polysciences,  Inc.,  43066 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Boston  Edison  Co.,  43108 

Cleveland  Cliffs  Iron  Co.,  43109 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  43106 
Petitions;  Director's  decisions: 

Arizona  Public  Service  Co.  et  al.,  43110 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  &  Light  Co.  et  al.,  43108 

Occupational  Safety  and  Health  Adminietration 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Construction  Safety  and  Health  Advisory  Committee 
43106 

Office  of  United  States  Trade  Representafive 

See  Trade  RepresentaUve,  Office  of  United  States 

Pacific  Northwest  Electric  Power  and  Coneervation 
Planning  Council 

NOTICES 

Meetings: 
State  Agency  Advisory  Committee.  48111 

Personnel  Management  Office 

RULES 

Retirement: 
Alternative  forms  of  annuity,  42987 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Burkville.  AL,  43111 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health 
PROPOSED  RULES 
Grants: 
Advanced  nurse  training  programs,  43048 

WOTlCtS 

National  toxicology  program: 
Toxicology  and  carcinogenesis  studies — 
Methyl  methacrylate,  43092 

Securities  and  Eachaofe  Coaaiiiisaion 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
BT  Investment  Trust,  43114 
Public  utility  holdi^  company  filii^s,  43311 


Textile  Agreements  Implementallen  CemiiiHIee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  RepreeeMattve.  Office  of  ilnHed  9tatw 

NOTICES  I 

Import  quotas  and  exclusions,  etc.:  I 

Soft  sculpture  dolls  ("Cabbage  Pa<(*  Kids"),  rdated 
literature,  and  packaging,  43110 


Transportation  Department 

See  also  Coast  Guard;  Federal  Aviacfion  Aicbmnwtrafimr. 

Maritime  Admimstraticm 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 

Baltimore-Landon  service  case,  43310 


Treasury  Department 

See  also  Custoim  Service;  Fiscal  Service 
NOTICES 

Agency  information  collection  activities  under  0MB  review 
43116,  43117 
(2  doctunentsj 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  43119 

Western  Araa  Power  Adwrinistralion 

RULES 

Boulder  Canyon  project;  power  sale  chains.  43124 


Separate  Parts  In  This  Issue 


Part  II 

Department  of  Energy,  Western  Area  Power  Admimstration, 
43124 


Part  III 

Department  of  Education,  431S0 

Part  IV 

Environmental  Protection  Agency,  43165 


Reader  Aids 

Additional  information,  including  a  Hst  of  pabHc 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  ol  this  issue. 
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Rules  and  Regulations 


FedanI  Register 

Vol.  51,  No.  229 

Friday,  November  28,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  soM 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart831 

Retirement;  Alternative  Forms  of 
Annuity 

agency:  Office  of  Personnel 
Management. 

action:  Interim  rules  with  request  for 
comments. 


summary:  The  Office  of  Personnel 
Management  (Ol^)  is  issuing  interim 
rules  and  requesting  comment  on  the 
rules  to  implement  section  204  of  the 
Federal  Employees'  Retirement  System 
Act  of  1986,  which  requires  OPM  to  offer 
alternative  forms  of  annuity.  These 
interim  rules  specify  what  types  of 
benefits  will  be  offered  and  how  OPM 
will  administer  them. 
DATES:  Interim  rules  effective  June  6, 
1986;  comments  must  be  received  on  or 
before  January  27, 1987. 
ADDRESSES:  Send  comments  to  Reginald 
M.  Jones,  Jr.,  Assistant  Director  for  Pay 
and  Benefits  Policy,  Retirement  and 
Insurance  Group,  P.O.  Box  57, 
Washington,  DC  20044,  or  deliver  to 
OPM,  Room  4351, 1900  E  Street. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  M.  Rosenblatt,  (202)  632-5560. 
SUPn£MENTARV  INFORMATION: 
I.  Introduction 

Effective  June  6. 1986,  section  204  of 
the  Federal  Employees'  Retirement 
System  Act  of  1986,  Pub.  L.  99-335. 
amended  the  civil  service  retirement  law 
by  adding  section  8343a  to  subc^pter 
III  of  chapter  83  of  title  5,  United  States 
Code.  Section  8343a  requires  OPM  to 
offer  alternative  forms  of  annuities 
under  the  Civil  Service  Retirement 
System  (CSRS).  These  interim 
regulations  establish  the  rules  OPM  will 
use  in  administering  the  new  provision. 


II.  Eligibility 

Section  8343a  states  that  retiring 
employees  may  elect  to  receive  benefits 
other  than  those  otherwise  payable 
under  CSRS.  Eligibility  for  the 
alternative  forms  of  annuities  is  limited 
to  non-disability  annuitants.  If  the 
retiring  emi^oyee  is  married,  the 
employee  and  the  employee's  spouse 
must  jointly  waive  any  survivor  benefit 
otherwise  payable  under  CSRS.  If  this 
waiver  is  not  made,  the  employee  is 
ineligible  to  elect  the  alternative  form  of 
annuity.  Also  ineligible  is  any  employee 
who  has  a  former  spouse  entitled  by 
court  order  to  receive  a  portion  of  the 
employee's  annuity  or  a  survivor 
aimuity  based  on  the  employee's 
service. 

Section  81.2203  (a),  (b),  and  (c)  of  the 
interim  regulations  restate  these  basic 
eligibility  requirements,  specifying  that 
the  employee's  status  at  the  time  of 
retirement  will  govern  OPM's 
determination.  This  gives  effect  to  the 
statutory  language  of  section  8343a(a], 
which  provides  that  the  employee  may 
make  the  election  "at  the  time  of 
retiring."  "Time  of  retirement"  is  defined 
in  these  interim  regulations  in  the  same 
way  as  in  OPM's  survivor  benefit 
regulations  (Subpart  F  of  5  CFR  Part  831) 
to  mean  the  date  on  which  the  annuity 
benefit  begins  to  accrue. 

Section  831.2203(d)  provides  that  an 
election  of  an  alternative  form  of 
annuity  must  be  filed  on  a  form 
prescribed  by  OPM  and  that  the  form 
will  require,  in  the  case  of  a  married 
annuitant,  that  the  spouse  of  the  retiree 
consent  to  the  specific  election  of  the 
alternative  form  of  annuity  made  by  the 
retiree.  The  regidatory  requirement  that 
the  spouse  consent  to  the  exact  election 
made  by  the  retiree  will  ensure  that  the 
spouse  is  fully  informed  of  the  election. 

Section  831.2203(e)  provides  a  time 
limit  for  electing  an  alternative  form  of 
annuity  consistent  with  the  limits 
imposed  under  Subpart  F  of  this  part  for 
making  survivor  benefit  elections. 

Sections  831.2203  (f)  and  (g)  provide 
for  situations  in  which  a  retiree  dies 
before  making  an  election  regarding  the 
alternative  form  of  annuity.  Under  the 
CSRS,  the  majority  of  married  retirees 
elect  a  full  survivor  benefit  for  their 
spouse.  Under  the  method  of  computing 
the  alternative  forms  of  annuity 
(described  in  paragraph  ni)  the  rate  of 
survivor  benefits  will  be  the  same 
regardless  of  whether  the  retiree  elects 


to  receive  an  alternative  form  of  annuity 
(and  the  lump-sum  credit)  or  just  the 
aimuity  otherwise  payable  under  CSRS. 
Therefore,  if  a  retiree  dies  before 
making  an  election.  OPM  will  deem  the 
annuitant  to  have  elected  the  full 
survivor  benefit  for  any  current  spouse 
plus  the  alternative  form  of  annuity  (and 
the  lump-sum  credit).  The  regulations 
provide  one  exception  to  this  rule:  If  the 
retiree  had  submitted  to  OPM  a  valid 
election  of  survivor  benefits  in  which 
the  current  spouse  consented  not  to 
receive  the  maximum  survivor  benefit. 
and  the  election  named  a  former  spouse 
to  receive  a  survivor  benefit.  OPM  will 
honor  that  election  by  paying  the  former 
spouse  the  full  or  partial  survivor 
benefit  that  had  been  elected  by  the 
decedent  and  will  also  deem  that  the 
decedent  elected  the  alternative  form  of 
annuity.  Under  both  in  general  rule  and 
the  exception,  the  lump-sum  credit  will 
be  paid  in  the  order  of  precedence  for 
lump-sum  payments  in  section  8342(c)  of 
title  5,  United  States  Code. 

in.  Alternative  Forms  of  Annuity 

Section  8343a(b)  requires  OPM  to 
offer  at  least  2  alternative  forms  of 
annuity,  each  of  which  includes 
payment  of  the  employee's  lump-sum 
credit  (employee  deductions  and 
deposits  for  civilian  and  military  service 
deposits,  plus  interest,  if  any,  that  was 
added  before  1957),  plus  an  annuity 
payable  for  the  life  of  the  annuitant. 
Under  one  of  these  mandatory  offerings, 
no  survivor  annuity  would  be  payable: 
and  under  the  other,  a  survivor  benefit 
for  the  spouse  would  be  payable. 

Under  §  831.2204(a).  OH^  will  offer 
any  of  the  4  types  oif  annuity  otherwise 
available  under  the  CSRS:  (1)  A  self- 
only  annuity;  (2)  an  annuity  with  a 
reduction  to  provide  an  annuity  for  the 
current  spouse;  (3)  an  annuity  with  a 
reduction  to  provide  a  survivor  annuity 
to  a  named  person  having  an  insurable 
interest;  and  (4)  an  annuity  with  a 
reduction  to  provide  an  annuity  for  a 
former  spouse.  Certain  combinations  of 
these  types  of  aimuities  are  available 
under  existing  rules  governing  survivor 
benefit  elections  (Subpart  F  of  5  CFR 
Part  831).  and  will  also  be  available  as 
section  8343a  benefits.  The  rate  of 
annuity  payable  to  the  annuitant  will  be 
furtbw  reduced  in  accordance  with 
{  831.2205. 

Section  831.2204(b)  provides  that  once 
OPM  has  established  the  rate  of  annuity 
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payable  to  retirees  who  have  elected  to 
receive  an  alternative  form  (and  the 
lump-sum  credit],  OPM  will  treat  these 
annuitants  and  their  survivors  in  the 
same  way  as  other  annuitants  with 
regard  to  post-retirement  rights  and 
obligations  that  would  be  otherwise 
applicable  to  annuitants  under  the 
CSRS.  The  established  rate  of  annuity 
payable  will  be  increased  by  cost-of- 
living  adjustments  provided  under  5 
U.S.C.  8340.  Survivor  benefits  (including 
children's  benefits)  will  be  payable  and 
terminable  in  accordance  with  5  U.S.C. 
8341.  Recomputations  of  annuity,  as  in 
the  case  of  a  post-retirement  marriage, 
divorce,  or  remarriage  will  be  calculated 
in  accordance  with  5  U.S.C.  8339,  and 
subject  to  the  same  notice  requirements, 
if  any.  Subsequent  changes  in  post- 
retirement  statutory  or  regulatory 
provisions  will  be  similarly  applied 
equally  to  both  the  alternative  and  non- 
alternative  annuitants,  unless  future  law 
or  regulations  specifically  provide 
otherwise. 

rv.  Computation  of  the  Alternative 
Forms  of  Annuity  ^ 

With  regard  to  computation  of  the 
alternative  form  of  annuity,  section 
8343a  simply  requires  that  the  present 
value  of  the  combined  lump-sum  credit 
and  alternative  form  of  annuity  payable 
to  the  retiree  be  "actuarially  equivalent" 
to  the  present  value  of  the  annuity 
otherwise  payable  to  the  retiree  under 
the  CSRS.  The  law  provides  no  specific 
guidance  on  determining  actuarial 
equivalence  under  section  8343a.  These 
interim  regulations  provide  that  OPM 
will  use  the  dynamic  interest  and 
inflation  assumptions  currently  adopted 
by  the  Board  of  Actuaries  as  applicable 
to  the  CSRS:  a  6.5  percent  interest  rate 
and  a  5  percent  rate  of  inflation  (that  is, 
yearly  cost-of-living  adjustment  in 
annuities).  OPM  will  also  use  its 
mortality  tables  (life  expectancy)  for 
non-disability  CSRS  annuitants. 

The  present  value  of  an  annuity  is  the 
amount  of  money,  together  with  interest, 
needed  at  the  time  of  retirement  to  fund 
an  annuity  for  the  life  of  the  annuitant. 
This  amount  of  money  (present  value] 
earns  interest  at  an  assumed  rate  (6.5% 
per  year  in  this  case]  and  the  annuity 
increases  at  an  assumed  rate  (5%  per 
year  in  this  case).  Using  these 
assumptions,  the  annuity  payments 
gradually  delete  the  initial  amount  of 
money,  until  by  the  end  of  the  expected 
lifetime,  the  amount  is  reduced  to  zero. 
Of  course,  this  computation  is  done  at 
the  time  of  retirement  and  is  based  on 
actuarially-determined  assumptions  and 
expectancies  for  a  large  group  rather 
than  on  individual  cases. 


The  present  vahie  of  an  annuity  may 
be  determined  by  multiplying  the 
monthly  rate  of  annuity  by  a  "present 
value  factor"  defined  under  §  831.2202. 
Using  the  elements  described  above, 
OPM's  Office  of  the  Actuary  has  created 
the  following  table  for  this  purpose.  The 
table  applies  equally  to  men  and 
women,  even  though  their  life 
expectancies  are  slightly  different.  This 
unisex  table  was  obtained  by  averaging 
separate  present  value  factors  for  male 
and  female  retirees  weighted  by  the 
total  dollar  value  of  annuities  typically 
paid  to  new  retirees  under  CSRS. 


Present 

Value  Factors 

Present 

value  of  a 

monthly 

annuity 

Age  at  retirement: 

40 

346  2 

41 

339.9 

42 „ 

333.5 

43 

327.0 

44 

320  3 

45 

312.0 

46 

303  0 

47 

292.5 

48 

283.9 

49 

277.0 

50 

269.0 

51 

261.9 

52 

256.0 

53 

249.4 

54 

243.1 

55 

238.0 

56 

229.2 

57 

222.9 

58 , 

216.7 

59 i 

i 210.1 

60 

204.6 

61 

199.6 

62 

191.7 

63 

185.2 

64 

178.1 

65 

171.3 

66 

164.6 

67 

158.8 

68 

152.7 

69 

148.4 

70 

140.8 

71 

134.6 

72 

129.5 

73 

123.7 

74 

118.1 

75 

111.6 

76 

107.1 

77 

102.5 

78 

96.5 

79 

90.3 

80 

84.7 

81 

80  0 

82 

76.0 

83 

72.4 

84 

69.2 

85 „ 

66.1 

86 

62.3 

87 

58.7 

88 

55.2 

89 

51.9 

90 

48.7 

at  the  time  of  retirement  to  fund  the 
annuity  of  a  55-year-old  retiree  if  the 
annuity  starts  out  at  the  rate  of  $1  per 
month  and  is  payable  for  the  annuitant's 
lifetime  with  yearly  cost-of-living 
increases  of  5  percent.  If  the  table  must 
be  changed  because  of  changes  in 
underlying  assumptions  or  mortality 
rates,  OPM  will  publish  a  Federal 
Register  notice  of  the  proposed  change 
at  least  30  days  before  the  effective  date 
of  the  change. 

The  actuarial  equivalence  between:  (i) 
The  present  value  of  the  lump-sum 
credit/alternative  form  of  annuity  and 
(ii)  the  annuity  ordinarily  payable 
(without  the  lump-sura  credit  payment] 
may  be  determined  in  either  of  2  ways 
that  produce  mathematically  identical 
results.  The  first  method  is: 

(1]  Monthly  annuity  ordinarily 
payable  under  CSRS  (including  any 
reductions  for  survivor  benefits  elected), 
multiplied  by 

(2)  Present  value  factor,  yields 

(3)  Present  value  of  annuity  ordinarily 
payable,  minus 

(4)  Lump-sum  credit,  yields 

(5)  Present  value  of  alternative  form  of 
annuity,  divided  by 

(6)  Present  value  factor,  yields 

(7)  Monthly  rate  of  alternative  form  of 
annuity,  rounded  to  the  next  lowest 
dollar. 

The  second  method  (which  is 
prescribed  into  the  regulations  at 
§  831.2205]  simply  prwiuces  the  dollar 
reduction  in  the  commencing  rate  of 
annuity  attributable  to  the  payment  of 
the  lump-sum  credit: 

(1)  Lump-sum  credit,  divided  by 

(2)  Present  value  factor,  yields 

(3)  Monthly  reduction  (in  dollars, 
rounded  up],  subtracted  from  the 
monthly  rate  ordinarily  payable,  yields 

(4)  Monthly  rate  of  alternative  form  of 
annuity. 


The  present  value  factor  of  236.0,  for 
example,  represents  the  amount  of 
money  earning  interest  at  6.5  percent 
(the  present  value]  theoretically  needed 


Examples 

Under  the  first  method,  for  an 
annuitant  whose  commencing  date  of 
annuity  is  his  or  her  55th  birthday,  OPM 
would  compute  the  rate  of  his  or  her 
alternative  form  of  annuity  as  follows, 
assuming  his  or  her  ordinarily  payable 
monthly  rate  would  be  $1000  (after  a 
reduction  to  provide  a  survivor  annuity]: 

(1)  $1000,  multiplied  by 

(2)  236.0,  yields 

(3)  $236,000,  minus  j 

(4)  $20,000,  yields 

(5)  $216,000,  divided  by 

(6)  236.0.  yields       j 

(7)  $915.  I 

Using  the  second  method  for  the  same 
retiree.  OPM  will  compute  the  reduction 
attributable  to  the  payment  of  the  lump- 
sum credit,  as  follows: 
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(1)  $20.00a  divided  by 

(2)  236.0.  yields 

(3)  $85  subtracted  from  $1000.  yields 

(4)  $915. 

It  should  be  noted  that  survivor 
benefits  are  not  reduced  by  a  retiree's 
election  of  the  alternative  form  of 
annuity.  An  election  to  provide  survivor 
benefits  requires  a  reduction  in  the 
retiree's  annuity,  but  this  reduction  is 
made  before  computing  the  alternative 
form  of  annuity.  "Therefore,  the  reduction 
in  annuity  to  provide  the  survivor 
benefit  is  the  same  for  the  alternative 
form  of  annuity  as  for  the  annuity 
ordinarily  available.  Because  the 
reduction  for  survivor  benefits  is  the 
same  regardless  of  the  payment  of  the 
lump-sum  credit,  the  rate  of  survivor 
annuity  is  unaffected  by  election  of  the 
alternative  form  of  annuity.  This 
methodology  is  intended  to  ^ve  effect  to 
the  language  in  5  U.S.C.  8343a(c) 
requiring  OPM  to  consider  only  the 
annuity  "provided  the  employee"  in 
determining  actuarial  equivalence. 

In  the  event  of  a  recomputation  of  an 
annuity,  for  example  because  of  post- 
retirement  marriage  or  divorce,  which 
may  give  rise  to  a  new  survivor 
reduction  in  the  retiree's  annuity  or 
elimination  of  the  reduction,  OPM 
recomputes  the  annuity  in  the  same  way 
as  if  there  has  been  no  election  of  the 
alternative  form  of  annuity.  OPtA  then 
applies  the  same  reduction  attributable 
to  payment  of  the  lump-sum  credit  as 
was  currently  in  effect  at  the  time  of  the 
recomputation. 

V.  Deposits  and  Redeposits  for  Gvilian 
Service 

Section  831.2206  addresses  situations 
in  which  a  retiree  elects  the  alternative 
form  of  annuity  but  owes  a  deposit  for 
prior  civilian  service  not  subject  to 
retirement  deductions  or  a  redeposit  for 
a  period  of  service  that  was  subject  to 
deductions  but  the  deductions  were 
refunded  to  the  employee.  Under  our 
current  procedures,  retiring  employees 
may  make  deposits  or  redeposits  for 
civilian  service  (military  service 
deposits  must  be  made  directly  to  the 
employing  agency  before  retirement)  a» 
any  time  before  final  adjudication  ul 
their  annuity  in  order  to  increase  l^e 
rate  of  annuity,  but  are  barred  from 
making  these  payments  after  OPM's 
final  adjudication  of  the  rate  of  annu.ty. 
Deposits  and  redeposits  an  employee 
makes  (including  interest  charged  by 
OPM)  are  included  in  the  lump-sum 
credit. 

Employees  who  elect  an  alternative 
form  of  annuity  and  who  elect  to  make  a 
deposit  or  redeposit  while  OPM  is 
processing  their  annuity  application 
will,  under  §  831.2206.  be  paid  the  actual 


lump-sum  credit  (not  including  these 
deposits  or  redeposits)  but  these 
deposits  and  redeposits  will  be  deemed 
to  have  been  made  for  the  purpose  of 
computing  the  alternative  form  of 
annuity.  This  procedure  will  eliminate 
the  administrative  burden  of  first 
receiving  deposit  or  redeposit  payments 
from  the  retiree  and  then  merely 
returning  them  to  the  retiree  in  the 
payment  of  the  lump-sum  credit. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Under  5  U.S.C.  553(b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
amendments  effective  in  less  than  30 
days.  The  regulations  are  effective  on 
June  6, 1986,  the  effective  date  of  section 
204  of  Pub.  L  99-335,  to  give  immediate 
effect  to  the  new  benefit  provisions  that 
are  implemented  by  these  regulations. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  RegulaUon. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
retired  Government  employees  and 
spouses. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedures.  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations,  Law  enforcement  officers. 
Pensions.  Retirement. 

U.S.  OfTice  of  Personnel  Management 

CoBstanca  HonMr. 

Diref.tor. 

.Accordingly,  OPM  is  amending  5  CFR 
r-art  831  to  add  a  new  Subpart  V  to  read 
as  foUows: 

PART 131— RETIREMENT 


Subpart  V— Attematlva  Fonns  of  AnmiKlM 

Sec. 

831.2201  Purpose. 

831.2202  Definitions. 

831.2203  Eligibility. 

831.2204  Alternative  forms  of  annuities 
available. 

831.2205  Computation  of  alternative  form  of 
annuity. 

831.2206  Election  to  pay  deposit  or  redeposit 
for  civilian  service. 


Subpart  V— AHMnativa  Foniw  of 
AnnuWM. 

Authority:  5  U.S.C  8343a. 

§831.2201    PurpoM. 

This  subpart  explains  the  benefits 
available  to  employees  and  Members 
who  elect  an  alternative  fonn-of  annuity 
under  section  8343a  of  title  5.  United 
States  Code. 

§831Jt202    IMMtiORt. 

In  this  subpart — 

"Alternative  form  of  annuity"  means 
the  benefit  elected  under  {  831.2204. 

"Current  spouse  annuity"  has  the 
same  meaning  as  in  {  831.603. 

"Date  of  final  adjudication"  means  the 
date  30  days  after  the  date  of  the  first 
regular  monthly  payment  as  defined  in 
S  831.603. 

"Former  spouse  aimuity"  has  the 
same  meaning  as  in  fi  831.603. 

"Present  value  factor"  represents  the 
amount  of  money  (earning  interest  at  an 
assumed  rate)  required  at  the  time  of 
retirement  to  fund  an  aimuity  that:  (a) 
Starts  out  at  the  rate  of  $1  a  month  and 
is  payable  in  monthly  installments  for 
the  annuitant's  lifetime  based  on 
mortality  rates  for  non-disability 
annuitants  under  the  Civil  Service 
Retirement  System;  and  (b)  increases 
each  year  at  an  assumed  rate  of 
inflation.  Interest  mortality,  and 
inflation  rates  used  in  con^niting  the 
present  value  are  those  used  by  the 
Board  of  Actuaries  of  Ae  Civil  Service 
Retirement  System  for  valuation  of  the 
System,  based  on  dynamic  assumptions. 
The  present  value  factors  are  unisex 
factors  obtained  by  averaging  sex- 
distinct  present  value  factors,  weighted 
by  the  total  dollar  value  of  annuities 
t3T)ically  paid  to  new  retirees  at  each 
age. 

'Time  of  retirement"  has  the  same 
meaning  as  in  S  831.603. 

§831.2203    EHglbWty. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  an  employee 
or  Member  whose  annuity  entitlement 
commences  after  June  5, 1986,  under  any 
provision  of  subchapter  III  of  chapter  83 
of  title  5,  United  States  Code  (other  than 
secUon  8337  of  that  title),  may  elect  an 
alternative  form  of  annuity  instead  of 
any  other  benefits  under  the  subchapter. 

(b)  An  employee  or  Member  who,  at 
the  time  of  retirement,  has  a  former 
spouse  who  is  entitled  to  a  portion  of  the 
employee's  or  Member's  retirement 
benefits  or  a  former  spouse  annuity 
under  a  quaUfying  court  order  as 
defined  by  §  831.1703  may  not  elect  an 
alternative  form  of  annuity. 
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(c)  An  employee  or  Member  who  is 
married  at  the  time  of  retirement  may 
not  elect  an  alternative  form  of  annuity 
unless  the  employee's  or  Member's 
spouse  speciHcally  consents  to  the 
election  before  the  date  of  final 
adjudication.  OPM  may  waive  spousal 
consent  only  under  the  conditions 
prescribed  by  S  831.608. 

(d)  The  election  of  an  alternative  form 
of  annuity  and  evidence  of  spousal 
consent  must  be  filed  on  a  form 
prescribed  by  OPM.  The  form  will 
require  that  a  notary  public  or  other 
official  authorized  to  administer  oaths 
certify  that  the  current  spouse  presented 
identification,  gave  consent  to  the 
specific  election  as  executed  by  the 
retiree,  signed  or  marked  the  form,  and 
acknowledged  that  the  consent  was 
given  freely  in  the  notary's  or  ofHcial's 
presence. 

(e)  An  employee  or  Member  may  not 
elect  an  alternative  form  of  annuity 
unless  written  notice  of  the  election  is 
received  in  OPM  from  the  employee  or 
Member  on  or  before  the  date  of  final 
adjudication.  An  affirmative  election 
under  paragraph  (a)  cannot  be  revoked 
after  the  date  on  which  OPM  authorizes 
payment  of  the  lump-sum  credit. 

(f)  Except  as  provided  in  paragraph 
(g),  an  annuitant  who  dies  before  the 
date  of  final  adjudication  is  deemed  to 
have  made  an  affirmative  election  under 
paragraph  (a)  with  a  fully  reduced 
annuity  to  provide  a  current  spouse 
annuity,  regardless  of  any  election 
completed  under  §  831.607,  and  the 
lump-sum  credit  will  be  paid  in 
accordance  with  the  order  of  precedence 
established  under  5  U.S.C.  8342(c). 

(g)  If  an  annuitant  described  in 
paragraph  (f)  has  completed  an  election 
under  §  831.605(a)  or  (b)— 

(1)  The  lump-sum  credit  will  be  paid 
in  accordance  with  the  order  of 
precedence  established  under  5  U.S.C. 
8342(c);  and 

(2)  The  election  under  S  831.605(a)  or 
(b)  will  be  honored. 

§  •31.22(M    Altcmativ*  fonns  of  annuities 
avaHabte. 

(a)  An  employee  or  Member  who  is 
eligible  to  make  an  election  under 

S  831.2203  may  elect  to  receive  his  or  her 
lump-sum  credit  plus  an  annuity 
computed  in  accordance  with  section 
8339  of  title  5,  United  States  Code,  for 
which  they  qualify  (including  any 
reduction  for  survivor  benefits)  and 
reduced  under  S  831.2206. 

(b)  A  retired  employee  or  Member 
who  elected  an  alternative  form  of 
annuity  is  subject  to  all  provisions  of 
subchapter  III  of  chapter  83  of  title  5, 
United  States  Code,  as  would  otherwise 
apply  to  a  retired  employee  or  Member 


who  did  not  elect  an  alternative  form  of 
annuity.  I 

§  831.2205    Computation  of  alternative 
fonn  of  annuity. 

(a)  To  compute  the  beginning  rate  of 
annuity  payable  to  a  retiree  who  elects 
an  alternative  form  of  annuity,  OPM  will 
first  compute  the  monthly  rate  of 
annuity  otherwise  payable  under 
subchapter  III  of  chapter  83  of  title  5, 
United  States  Code,  including  all 
reductions  provided  under  the 
subchapter  other  than  those  in  §  8343a. 
That  monthly  rate  is  then  reduced  by  an 
amount  equal  to  the  retiree's  lump-sum 
credit  divided  by  the  present  value 
factor  for  the  retiree's  attained  age  (in 
full  years)  at  the  time  of  retirement.  The 
reduced  monthly  rate  is  then  rounded  to 
the  next  lowest  dollar  and  becomes  the 
rate  of  annuity  payable. 

(b)  OPM  will  publish  a  notice  in  the 
Federal  Register  announcing  any 
proposed  ajustments  in  present  value 
factors  at  least  30  days  before  the 
effective  date  of  the  adjustments. 

§  831.2206    Election  to  pay  deposit  or 
redeposlt  for  civilian  service. 

If  an  employee  or  Member  who  elects 
an  alternative  form  of  annuity  owes  a 
deposit  or  redeposit  for  civilian  service, 
and  elects  to  pay  that  deposit  or 
redeposit  before  Hie  date  of  final 
adjudication,  OPM  will  compute  the 
annuity  as  if  the  deposit  or  redeposit 
had  been  made  and  will  deem  that 
deposit  or  redeposit  to  be  included  in 
the  lump-sum  credit  for  the  purpose  of 
computing  the  reduction  in  annuity 
under  §  831.2205. 

[FR  Doc  86-26893  Filed  11-26-86;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  226 
[Amdt.  14]  I 

Child  Care  Food  Program;  Reviews  of 
Sponsoring  Organizations  of  Day  Care 
Homes 

AQENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  amends  the  Child 
Care  Food  Program  (CCFP)  regulations 
to  require  States  to  conduct  biennial 
reviews  of  institutions  which  sponsor 
large  numbers  of  day  care  homes.  The 
rule  also  reduces  the  number  of  facilities 
which  States  must  review  as  part  of  the 
overall  sponsor  review  of  sponsors  with 


more  than  200  homes.  Finally,  in  the 
interest  of  clarity,  this  rule  revises  and 
reorganizes  the  section  of  the  CCFP 
regulations  which  sets  out  State 
agencies'  responsibilities  for  monitoring 
institutions'  performance.  This 
regulation  will  enhance  accountability 
in  the  CCFP. 

EFFECTIVE  DATE:  October  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lou  Pasture,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division.  FNS.  USDA, 
Alexandria,  Virginia  32302,  (703)  756- 
3620.  Copies  of  all  written  comments  on 
the  proposed  rule  are  available  for 
review  during  normal  business  hours  at 
3101  Park  Center  Drive,  Room  509, 
Alexandria,  Virginia  22302. 

SUPPLEMENTARY  INFORMATION: 


Classification 


This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  as  not  major  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million,  will  not  cause 
a  major  increase  in  costs  or  prices  for 
Program  participants,  individual 
industries,  Federal  agencies.  State  or 
local  government  agencies  or  geographic 
regions,  and  will  not  have  a  significant 
economic  impact  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets. 

This  regulation  has  also  been 
reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
Pursuant  to  the  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  certified  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  State  agencies  are  not 
"small  entities"  as  defined  under  the 
Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  reporting  and  recordkeeping 
requirements  that  are  included  in  this 
final  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  clearance  0584-0055. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.558  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  S015,  Subpart  V,  48 
FR  29112,  June  24, 1983) 
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Background 

On  April  15. 1986.  the  Department 
published  a  proposed  rule  at  51  FR  12711 
which  would  modify  the  State  agencies' 
review  requirements  with  respect  to 
sponsoring  organizations  of  day  care 
homes.  First,  the  proposal  would  have 
required  States  to  conduct  biennial 
reviews  of  all  sponsors  which 
administer  more  than  200  day  care 
homes.  In  addition,  States  would  have 
been  required  to  conduct  reviews  of  all 
sponsors  whenever  they  initially  exceed 
the  levels  of  SO.  200,  and  1,000  homes. 
Moreover,  to  avoid  an  increase  in  States 
reporting  burden,  the  Department 
proposed  to  reduce  the  number  of  homes 
which  States  are  required  to  sample  as 
part  of  a  sponsor  review.  Finally,  the 
Department  proposed  to  revise  and 
reorganize  the  section  of  the  CCFP 
regulations  specifying  State  agencies' 
review  responsibilities.  For  a  complete 
discussion  of  the  Department's 
rationale,  interested  parties  should 
consult  the  preamble  to  that  proposed 
rule. 

During  the  official  comment  period,  26 
commenters  responded  to  various 
aspects  of  the  proposed  rule  (1  advocacy 
group:  19  State  agencies;  5  FNS  regional 
offices;  1  interested  party).  In  general, 
commenters  tended  to  favor  the 
proposal,  except  for  the  provision 
requiring  reviews  within  30  days  of  a 
sponsors'  move  above  50. 200,  or  1,000 
homes.  On  this  point,  a  solid  majority  of 
conmienters  either  opposed  the 
provision  outright  or  recommended 
modifications.  All  comments  have  been 
considered  in  the  development  of  this 
final  regulation,  and  the  remainder  of 
this  preamble  addresses  the  issues 
raised  by  commenters. 

Fourteen  commenters  approved  of  the 
proposal  to  require  biennial  reviews  of 
sponsors  with  200  or  more  homes.  Most 
of  these  commenters  were  State 
agencies  which  already  conduct  reviews 
biennially.  Five  commenters 
disapproved.  By  and  large,  these  latter 
comments  objected  to  what  they 
perceived  would  be  an  additional 
administrative  burden;  two  of  these 
commenters  also  observed  that  biennial 
oi^anization-wide  audits  would  tend  to 
make  more  frequent  administrative 
reviews  unnecessary,  while  one 
commenter  felt  that  States  could  achieve 
the  same  ends  without  conducting 
formal  reviews. 

The  Department  does  not  believe  that 
more  frequent  reviews  will  duplicate  the 
findings  of  audits  or  that  informal 
contacts  with  a  sponsor  can  substitute 
for  a  review.  The  Department  recognizes 
the  value  of  organization-wide  audits; 
such  audits,  however,  are  concerned 


primarily  with  the  sponsor's  financial 
management  system.  Auditors  do  ensure 
that  sponsors  can  document  that 
administrative  responsibilities  have 
been  fulfilled  (e.g.,  training  and 
monitoring)  but  they  do  not  routinely 
visit  a  representative  sample  of  homes 
to  observe  conditions  on  site.  Reviews 
of  individual  facilities,  of  course, 
constitute  an  integral  part  of  sponsors 
reviews.  Consequently,  while  an  audit 
provides  a  useful  management  tool  for 
State  agencies,  it  does  not  represent  an 
appropriate  substitute  for  a  State 
agency's  detailed  review  of  the 
sponsor's  overall  operations. 

For  much  the  same  reason,  the 
Department  does  not  believe  that 
informal  contact  with  a  sponsor  would 
yield  results  as  satisfactory  as  those 
obtained  through  a  formal  review.  It  is 
only  through  a  structured  review  of  an 
adequate  sample  of  a  sponsor's  facilities 
that  the  State  can  make  a  reasonable 
assessment  of  the  quality  of  that 
sponsor's  overall  operation.  The 
Department  continues  to  believe, 
therefore,  that  thorough  biennial 
reviews  of  larger  sponsors  offer  the  best 
means  of  ensuring  accountability  in  this 
area  of  the  CCFP. 

With  respect  to  commenters'  concerns 
about  possible  burden  implications  for 
State  agencies,  the  Department  wishes 
to  reiterate  that  fewer  than  90  sponsors 
nationwide  actually  operate  200  or  more 
day  care  homes.  Consequently,  States 
should  be  able  to  schedule  biennial 
reviews  of  these  sponsors  within  the 
context  of  the  current  review 
requirements,  which  mandate  that  one 
third  of  all  institutions  be  reviewed 
every  year.  The  Department  also  notes 
that  other  provisions,  which  are 
discussed  below,  will  further  reduce  the 
likelihood  of  any  increase  in  burden  for 
State  agencies.  For  these  reasons,  the 
Department  is  adopting  the  biennial 
review  of  day  care  home  sponsors  with 
more  than  200  homes  as  proposed. 

In  conjunction  with  the  proposal  for 
biennial  reviews  of  large  sponsors,  the 
Department  also  proposed  to  require 
States  to  conduct  additional  reviews 
whenever  a  sponsor  initially  added 
enough  homes  to  move  into  a  different 
tier  for  calculating  maximimi 
administrative  reimbursement  (50,  200 
and  1,000  homes).  States  would  have 
had  to  conduct  these  reviews  within  30 
days  of  the  date  that  the  sponsor 
actually  moved  into  the  higher  tier.  The 
Department  believed  this  proposal 
would  improve  the  State's  oversight  of 
growing  sponsors  by  ensuring  that  these 
sponsors  have  sufficient  capability  to 
administer  the  CCFP  before  they  are 
permitted  to  expand  significantly. 


Three  commenters  favored  this 
proposal.  Fourteen,  hovever,  opposed 
the  provision,  while  another  eight 
believed  the  proposal  would  need  to  be 
modified  substantially  before  they  could 
support  it.  Generally  commenters 
considered  the  proposal  to  be 
burdensome,  and  several  noted  that 
such  reviews  may,  in  many  cases,  be 
redundant  since  sponsors  may  have 
abeady  been  reviewed  recently.  Others 
pointed  out  that  States  have  no 
mechanism  for  learning  of  a  sponsor's 
increase  in  homes  within  %  days  and 
suggested  that  States  would  encounter 
significant  problems  with  scheduling 
these  "extra"  reviews. 

In  light  of  these  comments,  the 
Department  has  reconsidered  this 
proposal.  The  Department  continues  to 
beheve  that  sponsors  should  be 
approved  for  expansion  only  if  they 
have  administered  the  program  properly 
at  a  lower  level.  The  Department 
recognizes,  however,  that  States  have 
means  other  than  reviews  for  making 
this  determination  in  most  cases. 
Moreover,  sponsors  moving  above  200 
or  1,000  homes  would  be  subject  to 
biennial  reviews,  thereby  reducing  the 
need  for  an  immediate  review  of  these 
sponsors.  For  these  reasons,  and 
because  the  scheduling  of  large  numbers 
of  extra  reviews  could  create  an 
additional  burden  for  States,  the 
Department  is  withdrawing  the  proposal 
for  extra  reviews  whenever  a  sponsor 
exceeds  50,  200,  or  1,000  homes. 

The  Department  continues  to  be 
concerned,  however,  that  some  smaller 
sponsors,  particularly  those  that  are 
rapidly  growing,  may  not  always  receive 
adequate  technical  assistance  from 
State  agencies.  Since  there  can 
sometimes  be  a  significant  potential  for 
program  losses  and  abuse,  regardless  of 
a  sponsor's  actual  size,  the  Department 
believes  that  additional  reviews  may  be 
justified  in  these  cases.  For  these 
reasons,  the  Department  is  presently 
considering  the  possibihty  of  a  future 
regulatory  change  to  require  either 
biennial  reviews  of  smaller  sponsors  or 
special  reviews  of  rapidly  growing 
sponsors.  The  Department  is  weighing 
the  advantages  and  disadvantages  of 
additional  reviews  and  is  reviewing 
various  methods  for  identifying 
additional  sponsors  whose  size  or  rapid 
growth  could  create  potential 
deficiencies.  Following  its  consideration 
of  these  issues,  the  Department  expects 
to  issue  an  appropriate  proposed 
rulemaking  for  public  comment  in  the 
near  future. 

Finally,  the  Department  proposed  to 
reduce  the  number  of  homes  which  State 
agencies  must  visit  as  part  of  their 
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reviews  of  sponsora  with  more  than  200 
homes.  Instead  of  reviewing  10  percent 
of  the  first  1.000  homes  and  5  percent  of 
all  homes  over  1.0Qa  the  proposal  would 
have  required  States  to  sample  5  percent 
of  the  first  1.000  homes  and  2.5  percent 
of  all  homes  over  1.000.  Eleven 
commenters  approved  of  the  proposal; 
two  commenters  were  opposed,  and  one 
commenter  discussed  the  proposal 
without  expressing  clear  cut  support  or 
opposition.  The  two  disapproving 
commenters  believed  that  the  proposal 
could  impair  accountability,  since  a 
smaller  selection  of  homes  might  reduce 
the  State's  ability  to  detect  problems. 
The  Department  agrees  that  a  larger 
sample  of  homes  will  render  a  more 
complete  picture  of  a  sponsor's 
operations  than  will  a  smaller  sample. 
The  Department  does  not  agree, 
however,  that  the  reduction  presented  in 
the  proposal  will  result  in  less  effective 
oversight  of  the  program.  First,  the 
number  of  homes  selected  will  still  be 
adequate  to  reveal  the  existence  of 
widespread  problems,  and  States  may 
expand  their  samples  when  significant 
abuses  are  detected.  Moreover,  since 
States  will  be  required  to  review  larger 
sponsors  twice  as  often  as  before  (the 
reduction  in  home  visits  would  not 
apply  to  reviews  of  sponsors  with  200  or 
fewer  homes),  the  number  of  homes 
reviewed  during  the  four-year  review 
cycle  would  remain  the  same.  To  this 
end.  States  are  reminded  that  homes 
should  be  selected  randomly  except 
when  follow  up  reviews  of  specific 
homes  are  indicated  Consequently,  the 
Department  is  adopting  this  provision  as 
proposed. 

List  of  Subjects  in  7  CFR  Fart  228 

Day  care,  Food  assistance  programs, 
Grant  programs — health,  infants  and 
children,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  Part  228  is 
amended  as  follows: 

PART  226-CHILO  CARE  FOOD 
PROGRAM 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

AutiMirity:  Sectiona  803,  810,  and  820,  Public 
Uw  97-35,  95  Stat  521-535  (42  U.S.C  1758, 
1766);  Section  2.  Public  Law  95-627. 92  Stat. 
3603  (42  U.S.C.  1766);  Section  10,  Public  Law 
89-642.  80  Stat  888  (42  U.S.C.  1779).  unless 
otherwise  noted. 

2.  Section  22e.6(k)  is  amended  by 
removing  the  last  three  sentences, 
adding  two  new  sentences  to  the  end  of 
the  paragraph,  and  adding  new 
paragraphs  (k](l)  though  (k)(3)  to  read 
as  follows: 


§226.6    Stats  agency  administrative 

responsit>iitti*s. 

***** 

[V.)  Program  assistance.*  *  *  State 
agencies  shall  annually  review  33.3 
percent  of  all  institutions.  State  agencies 
shall  also  ensure  that  each  institution  is 
reviewed  according  to  the  following 
schedule. 

(1)  Independent  centers,  sponsoring 
organizations  of  centers,  and  sponsoring 
organizations  of  day  care  homes  with  1 
to  200  homes  shall  be  reviewed  at  least 
once  every  four  years.  Reviews  of 
sponsoring  organiaations  shall  include 
reviews  of  15  percent  of  their  child  care 
and  outside-school-hours  care  centers 
and  10  percent  of  dieir  day  care  homes. 

(2)  Sponsoring  organizations  with 
more  than  200  homes  shall  be  reviewed 
at  least  once  every  two  years.  Reviews 
of  such  sponsoring  organizations  shall 
include  reviews  of  5  percent  of  the  first 
1,000  homes  and  2.5  percent  of  all  homes 
in  excess  of  1,000. 

(3)  Reviews  shall  be  conducted  for 
newly  participating  sponsoring 
organizations  with  five  or  more  child 
care  facilities  within  the  first  90  days  of 
program  operations. 
***** 

Dated:  November  19, 1988. 
Robert  E.  I^eard, 
Administrator. 
[FR  Doc.  86-26814  Filed  11-26-86;  8:45  am] 

BILUNQ  CODE  3410-30-W 


7  CFR  Parts  271, 272,  273,  274,  275, 
276,  277,  278,  279. 280, 281, 282,  284 
and  285 

[Amdt  No.  279] 

Food  Stamp  Program;  Dependent  Care 
Deduction 

agency:  Food  and  Nutrition  Service. 
USDA. 

action:  Final  rule. 

summary:  This  action  amends  Food 
Stamp  Program  (FSP)  regulations  to 
implement  a  technical  amendment 
provision  contained  in  Pub.  L.  99-500.  In 
accordance  with  the  statute,  this  action 
establishes  a  maximum  dependent  care 
deduction  limit  of  $160  per  month  for  all 
FSP  households  which  incur  dependent 
care  expenses.  Currently,  only 
households  which  contain  no  elderly  or 
disabled  members  are  subject  to  the 
$160  a  month  limit  This  action  will 
result  in  all  households  being  subject  to 
the  same  dependent  care  deduction 
limit. 

EFFECTIVE  DATE:  This  action  is  effective 
retroactive  to  May  1, 1986  for 
households  residing  in  States  which 


elected  to  implement,  prior  to  October 
18, 1986,  a  dependent  care  deduction 
limit  consistent  with  the  limit  required 
by  this  final  action.  Foe  households 
residing  in  all  other  States,  this  action  is 
effective  on  December  1, 1986. 

FOR  FURTI«R  INFORMATION  CONTACT 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Judith  M. 
Seymour,  Supervisor,  Certification 
Rulemaking  Section,  Eligibility  and 
Monitoring  Branch,  Program 
Development  Division,  Family  Nutrition 
Programs,  Food  and  Nutrition  Service, 
3101  Park  Center  Drive,  Alexandria.  VA 
22302,  or  by  telephone  at  (703)  756-3429. 

SUPPI^MENTARY  INFORMATION: 

Classificatioo 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  Department  has  classified  this 
action  as  nonmajor.  The  annual  effect  of 
this  action  on  the  economy  will  be  less 
than  $100  million.  This  final  action  will 
have  no  effect  on  costs  or  prices. 
Competition,  employment  investment, 
productivity,  and  innovation  will  remain 
unaffected.  There  will  be  no  effect  on 
the  competition  of  United  States-based 
enterprises  with  foreiga-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  and 
related  Notice  to  7  CFR  3015,  Subpart  V 
(48  FR  29115,  June  24. 1983).  this  Program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  Stat.  1164,  September  19. 
1980).  Robert  E.  Leard,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  entities. 
State  welfare  agencies  are  affected  to 
the  extent  that  they  must  implement  the 
provisions  described  in  this  action. 
Potentially  eligible  and  currently 
participating  households  are  affected  to 
the  extent  that  they  coatain  elderly  or 
disabled  member  and  the  households 
incur  dependent  care  expenses.  Such 
households  in  Alaska,  Hawaii  and 
Cuam  will  realize  reduced  benefits.  This 
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same  type  of  household  residing  in  the 
48  States  and  District  of  Columbia  or  the 
Virgin  Islands  could  realize  an  increase 
in  benefits  under  this  action. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB). 

Public  Participation 

This  action  is  being  finalized  without 
prior  notice  of  proposed  rulemaking  or 
public  comment.  The  provision  of  this 
final  action  is  mandated  by  Pub.  L.  9»- 
500  and  is  nondiscretionary  in  nature. 
Therefore,  this  action  constitutes  an 
interpretative  rule  for  which  notice  and 
public  comment  are  not  required  under  5 
U.S.C.  553(b). 

Justification  for  Publishing  a  Final  Rule 
Effective  Less  Than  Thirty  Days  From 
Publication 

Pub.  L  99-500  mandates  that  the 
provision  of  this  final  action  is  effective 
on  December  1, 1986.  The  statute  also 
provides  that  for  some  States,  the 
provision  is  effective  retroactive  to  May 
1. 1986.  Therefore,  this  action  is 
nondiscretionary  and  must  be 
promulgated  as  quickly  as  possible  in 
order  to  notify  the  public  of  the  new  rule 
and  its  statutory  effective  dates.  Thus, 
publication  not  less  than  30  days  prior  to 
the  effective  date  is  not  required  under  5 
U.S.C.  553(d)  because  this  is  an 
interpretive  rule  and  the  effective  dates 
are  mandated  by  law. 

Background 

Dependent  Care  Income  Deduction 
Limit 

Section  638  of  Pub.  L.  99-500,  enacted 
October  18. 1986,  changes  the  dependent 
care  deduction  limit  for  households 
containing  an  elderly  or  disabled 
member.  The  statute  establishes  the 
limit  at  a  flat  rate  of  $160  per  month,  per 
household.  In  accordance  with  Food 
Stamp  Act  provisions  in  effect  prior  to 
Pub.  L.  99-500,  such  households, 
effective  October  1, 1986,  could  begin  to 
receive  a  maximum  monthly  dependent 
care  deduction  amount  of  $149  in  the  48 
States  and  DC,  $260  in  Alaska,  $213  in 
Hawaii,  $182  in  Guam  and  $111  in  the 
Virgin  Islands.  These  limits  were  subject 
to  annual  cost-of-living  adjustments. 

On  December  23, 1985,  Pub.  L.  99-198 
was  anacted  which  contained  a 
provision  to  establish  a  flat  monthly 
dependent  care  income  deduction  rate 
of  $160  per  month  for  nonelderly/ 
nondisabled  households.  This  rate  is  not 
subject  to  annual  cost-of-living 
adjustments.  Previously  the  dependent 


care  deduction  limit  was  capped  at  the 
excess  shelter  expense  deduction  limit 
and  subject  to  annual  cost-of-living 
adjustments.  While  the  legislative 
history  accompanying  Pub.  L  99-198 
discussed  application  of  the  flat 
dependent  care  limit  to  all  households, 
the  language  of  the  statute  did  not 
contain  a  conforming  amendment  to 
require  that  the  $160  rate  be  applied  to 
households  with  an  elderly  or  disabled 
member.  Thus,  the  Department 
published  final  rules  on  April  1. 1986 
which  implemented  the  $160  dependent 
care  deduction  limit  for  nonelderly/ 
nondisabled  households  only. 
Households  containing  an  elderly  or 
disabled  member  continued  to  be 
entitled  to  a  dependent  care  deduction 
amount  capped  at  the  excess  shelter 
expense  deduction  limit  and  subject  to 
annual  costs-of-living  adjustments. 

Pub.  L  99-500  contains  the  necessary 
technical  amendments  to  amend  the 
language  of  the  Food  Stamp  Act  to 
provide  that  households  containing  an 
elderly  or  disabled  member  shall  also  be 
subject  to  a  dependent  care  deduction 
limit  of  $160  per  month.  Therefore, 
effective  December  1, 1986,  the  FSP 
Dependent  Care  Deduction  Amounts  for 
elderly/ disabled  households  published 
by  the  Department  in  the  Federal 
Register  of  October  8, 1986  (51  FR  36043) 
become  moot  and  are  hereby  rescinded 
on  December  1, 1986.  Accordingly,  this 
final  action  amends  7  CFR  273.9(d)(4) 
and  273.10(e)(l)(i)(E)  to  reflect  that  aU 
households  which  incur  dependent  care 
expenses  shall  be  eligible  for  an  income 
deduction  for  such  expenses  up  to  a 
maximum  deduction  amouint  of  $160  per 
month,  per  household. 

Implementation 

As  explained  earlier,  the  Department 
published  flnal  rules  which  required 
State  agencies  to  implement  a  $160 
dependent  care  deduction  limit  for 
nonelderly/nondisabled  households  on 
May  1, 1986  in  accordance  with  Pub.  L 
99-198.  Some  State  agencies,  expecting 
immediate  passage  of  a  technical 
amendment  to  apply  this  deduction  limit 
to  elderly/disabled  households, 
implemented  the  deduction  limit  for 
elderly /disabled  households  prior  to 
enactment  of  the  technical  amendment 
on  October  18. 1986  (Pub.  L  99-500).  In 
accordance  with  the  technical 
amendment,  the  $160  dependent  care 
deduction  provision  of  Pub.  L  99-500  is 
effective  retroactive  to  May  1, 1986  for 
State  agencies  which  implemented  the 
provision  prior  to  the  enactment  date  of 
Pub.  L  99-500.  Accordingly,  this  final 
action  amends  7  CFR  271.2(g)  to  provide: 
(1)  A  retroactive  effective  date  of  the 
deduction  limit  for  State  agencies  which 


implemented  the  provision  of  this  final 
action  early  and  (2)  that  quality  control 
reviewers  shall  not  include  in  the  error 
determination  variances  which  resulted 
from  early  implementation  of  the 
provision  of  this  final  rule  provided  that 
implementation  occurred  during  the 
period  beginning  May  1, 1986  through 
October  1986. 

For  all  other  State  agencies,  section 
638  of  Pub.  L  99-500  specifically 
provides  that  the  $160  dependent  care 
deduction  limit  for  elderly/disabled 
households  is  effective  tMrty  days  after 
enactment  of  Pub.  L  99-500  (November 
17, 1986)  and  is  not  applicable  when 
determining  benefit  levels  for  any  month 
beginning  prior  to  that  effective  date. 
Therefore,  this  final  action  amends  7 
CFR  271.2(g)  to  provide  that  State 
agencies  which  did  not  implement  a 
$160  dependent  care  deduction  limit  for 
elderly /disabled  households  prior  to 
October  18, 1986,  shall  implement  such  a 
deduction  limit  on  December  1, 1986  (the 
first  month  after  the  effective  date  of 
Pub.  L  99-500  for  which  benefits  are  to 
be  computed  using  the  new  cap).  This 
final  action  also  provides  that:  (1)  If  for 
any  reason  the  State  agency  fails  to 
implement  the  provision  on  the  required 
date,  affected  households  shall  be 
provided  lost  benefits,  back  to 
December  1, 1986  and  (2)  State  agencies 
shall  implement  the  deduction  provision 
in  accordance  with  the  mass  change 
procedures  outlined  in  7  CFR  273.12(e), 
except  that,  for  affected  households  in 
Alaska.  Hawaii  and  Guam,  State 
agencies  shall  send  an  individual  notice 
to  affected  households  describing  the 
new  statutory  change.  Although,  such  a 
notice  is  not  required  under  the 
provisions  of  7  CFR  273.12(e).  the 
Department  believes  that  affected 
households  should  be  notified  as  some 
of  the  households  could  realize  a 
significant  reduction  in  benefits  or 
termination  fit)m  the  Program  under  this 
statutory  change.  We  recognize,  that  the 
immediate  implementation  schedule  of 
this  final  action  may  cause  some 
difficulties  for  State  agencies  and  could 
result  in  increased  error  rates. 
Therefore.  7  CFR  271.2(g)  is  amended  by 
this  final  action  to  provide  that  for 
quahty  control  purposes  only,  quahty 
control  reviewers  shall  not  include  in 
the  error  determination  variances  which 
result  solely  from  a  State  agency's 
implementation  or  nonimplementation 
of  the  rule  for  the  period  between 
December  1. 1986  and  January  1, 1987. 

Authority  Citations 

The  Department  is  taking  this 
opportunity  to  amend  Title  7  of  the  Code 
of  Regulation  (CFR)  to  change  the 
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statutory  authority  references  appearing 
after  the  table  of  contents  for  Parts  271 
through  Part  285.  The  Authority  citations 
as  currently  referenced  are  misleading 
to  users  of  the  CFR. 

List  of  Siibi«cts 
7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs. 

7  CFR  Part  272 

Alaska.  Civil  rights.  Food  Stamps, 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  Stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Social  security,  Students. 

7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stamps,  Grant 
programs-social  programs.. Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  275 

Administrative  practice  and 
procedure,  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  276 

Administrative  practice  and 
procedure,  Food  stamps.  Fraud,  Grant 
programs-social  programs.  Penalties. 

7  CFR  Part  277 

Food  stamps.  Government 
procurement.  Grant  programs-social 
programs.  Investigations.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks.  Banking.  Claims, 
Food  stamps.  Groceries-retail, 
Groceries,  general  line-wholesaler. 
Penalties. 

7  CFR  Part  279 

Administrative  practice  and 
procedure.  Food  stamps.  Groceries- 
retail,  Groceries,  general  line- 
wholesaler. 

7  CFR  Part  280 

Disaster  assistance.  Food  stamps. 
Grant  programs-social  programs. 

7  CFR  Part  281 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs,  Indians. 


7  CFR  Part  282 

Food  stamps.  Government  contracts. 
Grant  programs-social  programs, 
Research. 

7  CFR  Part  284       \ 

Administrative  practice  and 
procedure,  Food  assistance  programs. 
Grant  programs-social  programs,  Health, 
Nutrition. 

7  CFR  Part  285 

Administrative  practice  and 
procedure.  Food  assistance  programs. 
Grant  programs-social  programs.  Health, 
Nutrition.  

Accordingly.  7  (3TI  Parts  271,  272,  273, 
274,  275,  278.  277.  27ft  279,  280.  281.  282. 
284  and  285  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  271, 
272.  273.  274.  275.  278.  277.  278.  279.  280. 
281,  282.  284  and  285  is  revised  to  read 
as  follows: 

Authority:  7  U.S.C.  2011-2029 

PART  272— REQUIREMENTS  FOR 
PARTiaPATING  STATE  AGENCIES 

2.  In  §  272.1.  a  new  paragraph  (g)(81) 
is  added  to  read  as  follows: 

§  272.1    G«i«ral  temw  and  conditions. 


(g)  Implementation.   •  •  • 

(81)  Amendment  No.  279.  (i)  For  State 
agencies  which  elected  to  implement  a 
$160  dependent  care  deduction  limit  for 
all  households  prior  to  October  18, 1986, 
the  dependent  cart  deduction  provision 
of  Amendment  Na  279  is  effective 
retroactive  to  May  1. 1986  in  accordance 
with  section  638  of  Pub.  L.  99-500.  In 
such  States,  for  QC  purposes  only.  QC 
reviewers  shall  not  include  in  the  error 
determination  variances  which  resulted 
from  early  implementation  by  these 
States  of  the  deduction  limit  provided 
the  implementation  occurred  during  the 
period  beginning  May  1, 1986  through 
October  1986. 

(ii)  For  all  other  State  agencies,  the 
$160  dependent  care  deduction 
provision  of  Amendment  No.  279  shall 
be  implemented  for  elderly  and  disabled 
applicant  and  participating  households 
on  December  1. 1966.  State  agencies 
shall  implement  the  provision  as  a  mass 
change  in  accordance  with  §  273.12(e). 
except  that  affected  households  in 
Alaska,  Hawaii  and  Guam  shall  be 
issued  an  individual  notice  which,  at  a 
minimum,  informs  the  households  of  the 
general  nature  of  the  mass  change,  the 
effect  of  the  deduction  limit  on  the 
household's  allotment,  and  the  month 
the  change  will  take  effect.  If  for  any 
reason  the  State  agency  fails  to 
implement  the  provision  on  the  required 
date,  affected  households  shall  be 


provided  restored  benefits,  back  to 
December  1, 1966.  For  QC  purposes  only 
in  such  States,  QC  reviewers  shall  not 
include  in  the  error  determination 
variances  which  resulted  solely  from  a 
State  agency's  implementation  or 
nonimplementation  of  the  deduction 
limit  between  December  1, 1966  and 
January  1, 1987. 

PART  273— CERTIFICATION  OF 
PARTICIPATING  HOUSEHOLDS 

3.  In  §  273.9,  paragr^h  (d)(4)  is 
amended  by  revising  the  second 
sentence  and  by  removing  the  last 
sentence. 

The  revision  reads  as  follows: 

S  273.9    Income  and  deductkMis. 

***** 

[d]  Income  deductions.  *  *  • 

(4)  •  •  *  The  maximum  monthly 
dependent  care  deduction  amount 
households  shall  be  granted  under  this 
provision  is  $160  per  month,  per 
household. 
***••) 

4.  In  S  273.10,  the  first  sentence  of 
paragraph  (e)(l](i)(E]  is  revised  to  read 
as  follows: 

§273.10    DetMmMng  houaatioid  eNgibilHy 
and  iMnef  It  levels. 

***** 

(e)  Calculating  net  iacome  and  benefit 
levels.  (1)  Net  monthly  income.  •  •  • 

(i)  •  *  • 

(E)  Subtract  monthly  dependent  care 
expenses,  if  any.  up  to  a  maximum 
amount  of  $160.  *  *  * 
***** 

Dated:  November  21, 1986, 
Sonia  F.  Crow, 

Acting  Administrator,  Food  and  Nutrition 
Service. 
[PR  Doc.  86-26714  Filed  11-26-66;  &45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Part  463  | 

[  Docket  Na  ERA-R-79-19] 

Annual  Reports  From  States  and  Non- 
Reguiatad  UtUttias  on  Prograsa  In 
Considering  ttia  RatemaUng  and  Ottier 
Regulatory  Standarda  Under  tlia  Public 
Utility  Regulatory  Polcles  Act  of  1978 

AGENCY:  Economic  Regidatory 
Admi.iistration,  Department  of  Energy. 

ACTION:  Notice  and  availability  of  Form 
ERA-166. 
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summary:  Sections  lit  Md  am  of  te 
PuUk  (Mli^  lagBdatoiy  Ftficies  Act  of 
197S  9>U8Mk)  Bc^MK  Stete  1 
■irtherilMiMidi 
utilities  to  twkmil  to  the  i 
Energy  (DOQ  somal  reports  on  thsir 
P~y""  "  nmsHrrrint  rstrmntring  ■nil 
otker  itgHiaAaty  sUadanls  »mtahlifk^ 
by  TidesI  aad  HI  ofPURPA.  Under  the 
imseiU  DOE  reyilotioos  (10  CSR  Part 
463).  as  mnffiirlBd.  each  of  the  iqwrtat 
entities  must  file  aa  sBBual  icport  by 
February  aa,  1087.  coveri^  Qte  caloidar 
year  198S  repaitu^  pariad.  AU  repsrts 
are  to  be  Bude  (»  Fom  ERA-4S6. 

D ATK  Kcparts  are  (fa»  by  Febmary  28. 
1987. 

shoaU  be  wkbeand  to:  OOb*  offi^els 
:Rc8Dktafy 


Form  EKAr-Ma.  Beam  GA-07«.  1006 
Independence  Aiene  SW., 
Waabmidaa.iX:a8S6SL 


klWIt  COWWICT! 
,  Office  cfBwIs  PwyaiHs. 
:  Kegdatory  Admmiatoatkiii. 
tofEaeigy,  MSO 
!  Avenue  SW..  Heen  GA- 
076.  WasbiaglOR,  DC  20665,  nienc  f2B» 
252^0806. 


US. 


LBsdryound 

On  Angnst  1. 1976(44  FR  47264. 
August  13,  n?^  DOe  issued  •  rale  tie 
CFR  Part  463)«e<tia8  forib  the  anmerbi 
wfaidi  Slale  regolatBry  aothenlies  and 
certain  nanwgelaledgM  and  electric 
utilities  are  reqoired  to  report  on  tbev 
considefalian  of  the  ratemakir^  and 
other  legdatory  standnds  estaUiBhed 
by  sectioBS  111(^  113(b).  «d  303(b)  of 
the  Public  Ulffity  Regrietonr  P«»licies  Act 
ofl^t^iUBPA). 

On  Augnet llflOZ (47 FR 33679),  DOE 
amended  ftrt  483  fay  revising  f  46SJ  (a) 
and  (c).  The  leviaed  r\de  requiws  d» 
repotting  entities  to  He  their  nHBual 
reports  oa  Februaiy  26  of  each  year. 
Each  annaal  Eefnrt  nmst  cover  the 
immediately  preceding  calendar  year 


(far  exaapie.  the  report  dae  on  Febniary 
28, 1087.  shaU  cover  d»  period  Jamary 
1.  ia86-Oeceniber31.196^ 

n.  The  Report  Fonn 

Tha  Fboi  ERA— 186  is  UentiGai  to  the 
f on  pobhshed  on  Jamafy  7. 1666  ^  FR 
593)  except  Cor  d^e  changes.  It  wns 
appnwed  by  the  Office  afhisni^esBcnt 
and  Bndget  (Ohffi  Contal  Nnaber  1603- 
0086).  and  is  beaog  sent  to  each  eiectric 
aad  gas  Htihty  kstod  in  appendices  A 
"—*  **  -"Tft  rndsssl  RsgiilHi  -luUn 
[Docket  No.  ERA-R-7»-«3B]  which  is 
pubifsfaed  annoafly  at  dM  end  of  each 
calendar  year.  Copies  of  this  fonn  an 
also  asaildhie  ^Mm  leanest  from  dns 
ofBce  at  Ifae  sdihcss  anff^ym,!.)!  qi  (j^g 

(PbWc  Ufillty  Regniatoiy  Policies  Act  of 
197Sk  M>.  L  95-617. 82  Stat  91T7  et  aeq.  (M 
U.S.C  ZOn  MMq-y,  DepmMat  of  bei^ 
Oiganizatioii  Act  Pab.  L  95-61  (42  USC 
7vaa.etwtq.} 

Issued  in  Wasbiogtm.  DC.  oa  Notcnber  M, 
1988. 

Rehs(tL.I>e«iat, 
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Provision  Of  tha 
OltfTS 


Gas  Policy  Act 


AOEMCV:  Federal  Eneimr  Regulatory 
Conunission,  DOE. 

ACnOM:  Order  prescribiog  iocreraental 
pricing  diresbolds. 

OOBaiAiiK.  The  Director  of  tite  Office  of 
Pipeline  and  Producer  Regulation  is 
issuing  Ae  fanaeatental  piitJng 
acquisidoB  cost  thresholds  prescribed 


by  mk  D  af  the  Nalwd  Gns  ftafi^  Act 

and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compnie  and  paWsh  dn 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
appUcable  threshold  is  considered  To  be 

an  inrrpTMonlgj  agf  CSSt  ""MTf^  to 

incremental  pricii^suscfaaigh^ 
EFFECTIVE  OABK  fliniBdai  1. ; 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  O'Neill.  Federal  Energy 
Regulatory  Commission,  825  N.  Capito! 
Street,  NE..  Washington.  DC  26428.  (282) 
357-8500. 
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matter  of  Rdilinatton  of  ftnscribed 
IncEemental  P'i^'Mw  *'^ii*fitifMi  Cost 
Threshold  of  die  NGPA  of  1078. 
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Ipnces 
ItontleHbefarethe 

begimiag  of  n^  Bsnli  for  which  sadi 

Puisoant  to  dMt  SBHidBte  Hid 
parsaani  to  1 37539(1)  of  die 

son's  wgatatiuiu.  del^atir^  die 


pobhcatiott  of  aoch  prices  to  die  Director 
of  dw  Oflloe  of  Pipeline  and  Ptoducer 
Regalation.  the  ■creaiental  pricing 
aoqnisitian  cost  threshold  prices  for  die 
mondi  of  DecenJicr,  1966  are  issaed  by 
te  pufahcation  of  a  price  table  for  die 
OHodi.  TW  incR«ea*al  pricing 
acqaisition  coot  thuslnhl  prices  for 
mondis  prior  to  those  reflected  on  die 
table  are  iomiA  in  f  26ZJ0I. 

The  mcrenefltol  pricing  diresiiolds  for 
Deceniber,  1966  reflect  s  two-month  lag 
adpntment  described  in  the  notice  of  the 
Mardi  1, 1086  thresholds. 

List  of  SiJijects  in  IB  CFR  Part  282 

Natacalgas. 
Richsnl  P.  CTNaa. 

Director,  Office  ofPipefitK  and  Prodacer 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  12 
(T.O.  86-203] 

Importations  of  Motor  Vehicles  and 
Boats  by  Employees  of  Pulillc 
Intemationai  Organizations 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  deleting  the 
privilege  previously  available  to 
members  of  the  Secretariat  of  a  public 
intemationai  organization  to  import  into 
the  U.S.,  motor  vehicles,  boats,  or 
related  pieces  of  equipment  exempt  from 
federal  emission  or  safety  standards. 
Currently,  more  than  15,000  staff 
personnel  of  such  organizations  are 
eligible  to  make  nonconforming 
importations  and  the  State  Department 
has  determined  that  the  number  of 
exemptions  has  extended  well  beyond 
the  intended  limits  of  the  program. 

The  State  Department  has  informed 
Customs  that  the  exemptions  are  not 
required  by  intemationai  law  and  are  no 
longer  warranted.  Also,  continuation  of 
the  exemption  program  would  allow  the 
continiled  unjustified  introduction  into 
the  U.S.  of  motor  vehicles  and  boats 
which  injure  the  public  health  and  pose 
an  unnecessary  risk  to  the  public  safety. 

Therefore,  this  document  amends  the 
regulations  to  remove  the  exemptions 
available  to  public  intemationai 
organization  employees.  In  the  rare 
instance  when  some  intemationai 
agreement  might  require  such  a  privilege 
being  granted,  or  to  accommodate 
special  circumstances,  the  regulations 
allow  for  individuals  who  receive 
special  State  Department  designation  to 
have  the  privilege  of  making 
nonconforming  importations.  It  should 
also  be  noted  that  these  amendments  in 
no  way  prohibit  an  employee  of  a  public 
intemationai  organization  from 
importing  a  motor  vehicle  or  boat  into 
the  U.S.  under  other  Customs 
Regulations  and  having  it  modified  to 
meet  U.S.  standards. 

EFFECTIVE  DATE:  December  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Alfano.  Commercial  Compliance 
Division  (202-566-5307). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Customs  Service,  in  the  discharge 


of  its  duties,  is  often  called  upon  to  help 
enforce  some  400  statutory  and 
regulatory  requirements  on  behalf  of 
approximately  40  other  Federal 
agencies.  Three  such  instances  are  the 
cooperative  efforts  of  Customs  and  the 
Environmental  ftotection  Agency,  the 
National  Highway  Traffic  Safety 
Administration,  and  the  Coast  Guard, 
respectively,  in  enforcing  regulations 
pertaining  to  the  importation  of  motor 
vehicles,  motor  vehicle  engines,  boats, 
and  related  equipment.  The  specific 
regulations  involved  are  §  12.73, 
Customs  Regulations  (19  CFR  12.73), 
conceming  emission  standards  for 
imported  motor  vehicles  and  engines, 
§  12.80,  Customs  Regulations  (19  CFR 
12.80),  conceming  safety  standards  for 
imported  motor  vehicles,  and  §  12.85, 
Customs  Regulations  (19  CFR  12.85), 
conceming  safety  standards  for 
imported  boats. 

In  all  three  of  these  regulations,  there 
are  examples  of  certain  types  of 
importations  which  will  be  exempted 
from  compliance  with  the  applicable 
emission  or  safety  standard.  Common  to 
all  three  is  the  exemption  available  to 
members  of  the  Secretariat  of  a  public 
intemationai  organization.  The 
exemptions  appear  at  §§  12.73(b)(5)(iv), 
12.80(b)(l)(vi),  and  12.85(c)(5),  Customs 
Regulations  (19  CFR  12.73(b)(5)(iv), 
12.80(b)(l)(vi),  and  12.85(c)(5)).  More 
precisely,  the  exemption  is  available  to 
a  member  of  the  Secretariat  of  a  public 
intemationai.  organization,  so 
designated  pursuant  to  the  Intemationai 
Organizations  Immunities  Act  (22  U.S.C. 
288),  on  assignment  in  the  U.S.  A  list  of 
these  organizations  is  included  in 
§  148.87,  Customs  Regulations  (19  CFR 
148.87). 

The  Intemationai  Organizations 
Immunities  Act  (the  lOIA)  was  passed 
in  1945  to  bring  some  standardization  to 
the  conduct  of  affairs  with  public 
intemationai  organizations.  The  U.S. 
had  been  dealing  directly  with  other 
governments  for  a  very  long  time,  and 
diplomatic  law  was  fairly  well 
established.  However,  the  U.S.  was 
dealing  with  other  countries  through  the 
medium  of  public  international 
organizations  with  increasing  frequency 
at  this  time.  The  lOIA  was  the  U.S. 
response  to  the  need  for  formal  methods 
of  dealing  with  public  intemationai 
organizations.  The  law  was  passed  with 
the  thought  in  mind  that  public 
intemationai  organizations,  and  the 
employees  thereof,  should  be  granted 
privileges  and  immunities  similar  to,  but 
less  extensive,  than  the  privileges  and 
immunities  granted  to  foreign 
governments  and  diplomats.  This 


reflected  the  fact  that  public 
international  organizations  were  not 
foreign  govemments  but  were  pubic 
organizations  oftem  carrying  on  work  or 
research  of  a  governmental  nature. 

The  use  of  the  lOIA  in  the  three 
Customs  Regulations  mentioned  above 
had  expanded  beyond  the  concept  of  the 
law  as  passed  in  1945.  It  was  not  a 
necessary  practice  to  grant  employees  of 
public  intemationai  organizations  the 
right  to  import  nonconforming  motor 
vehicles  or  boats  for  personal  use.  The 
lOIA  was  intended  to  extend  privileges 
and  immunities  only  to  official  acts  of 
the  organization  and  its  employees. 

Accordingly,  a  notice  proposing  to 
remove  these  exemptions  was  published 
in  the  Federal  Register  on  February  7, 
1986  (51  FR  4760).  In  the  notice  it  stated 
that  the  State  Department  had  advised 
Customs  that  the  current  exemption 
program  was  not  required  by  any 
international  law  and  was  no  longer 
warranted.  Over  15,000  staff  employees 
of  public  intemationai  organizations 
were  eligible  to  import  nonconforming 
motor  vehicles,  motor  vehicle  engines, 
boats,  and  related  pieces  of  equipment 
for  personal  use.  The  State  Department's 
Office  of  Foreign  Missions  informed 
Customs  that  this  number  of  exemptions 
extended  well  beyond  the  intended 
limits  of  the  program.  Also  contributing 
to  the  proposal  to  eliminate  the 
exemption  program  was  the 
unnecessary  harm  inflicted  on  the  U.S. 
environment  by  these  nonconforming 
imports  and  the  unnecessary  risk  they 
pose  to  the  public  safety.  Accordingly, 
§§  12.73, 12.80,  and  12.85  would  be 
amended  by  removing  the  exemption 
available  to  employees  of  public 
intemationai  organizations. 

To  accommodate  the  rare  instance  in 
which  a  binding  intemationai 
commitment  requires  that  such  an 
exemption  be  granted,  or  special 
circumstances  exist,  It  was  proposed  to 
add  language  to  §§  12.73, 12.80.  and 
12.85,  permitting  the  State  Department  to 
designate  individuals  who  are  not 
foreign  government  diplomatic 
personnel,  but  who  are  otherwise 
entitled  to  import  nonconforming  motor 
vehicles,  motor  vehicle  engines,  boats  or 
related  equipment. 

The  notice  requested  public  comment 
on  the  matter. 

Discussion  of  Commsnts 

Six  comments  were  received  in 
response  to  the  proposal,  four  from 
various  representatives  of  the 
automotive  industry,  one  from  a  "Legal 
Foundation",  and  one  from  an  employee 
of  a  public  international  organization. 
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With  dw  exceplioa  of  fte  employee,  the 
commenten  wrc  Mppoctivc  of  ttw 
amendments  far  a  variety  of  reaaoat. 

The  automotiTe  indostiy  coramenten 
included  both  domeatn:  and  foreign  car 
dealers,  and  franchiacd  aa  well  as  tT<ey- 
market  dealers.  All  agreed  that  the 
exemptions  should  be  removed.  All 
were  concerned  with  {he  public  health 
and  safety  threats  associated  with 
nonforming  vehicles  being  allowed  to 
operate  on  U.S.  highways.  The 
francfaised  dealers  of  forst^HBade 
vehicles  asserted  that  servicing  of 
nonconfoming  vehicles  is  difficult  and 
can  daoaage  the  rqiutations  of  the 
vehicles  they  sell  and  service. 
Representatives  of  the  grey-market 
vehicle  modifiets  and  testers  expressed 
concerns  that  esempt  nonconlormtBg 
vriiicles  would  be  sok)  in  the  U.S.  and 
confused  with  tinae  wim±  had  been 
modiHed  by  their  members  after 
importation,  damaging  the  reputation  of 
their  industry. 

The  public  ioteiaational  nrganiToij/yt 
employee  commented  that  the 
exemptions  should  be  retained  since  he 
believed  that  far  fewer  than  the  15,000 
employees  eH^ble  for  die  exemption 
actually  ase  it,  and  dietefoie  it  was  not 
a  major  problem.  Customs  is  of  the 
opinion  that  the  adminietrativa 
problems  experienced  by  the  State 
Department  and  the  health  and  safe^ 
problems  recognized  by  EPA,  NHTSA, 
and  the  Coast  Guard  are  very  real  now. 
and  could  only  be  exacerbated  if  the 
exemptions  were  retained  and  at  some 
point  in  the  future  were  used  by  all 
eligible  employees. 

After  carefal  analysis  of  the 
comments  received,  and  furtiwr 
consideratkn  of  Hut  matter,  it  has  been 
detennined  to  adopt  the  amendments  as 
pn^Kned.  It  shouU  be  noted  that  these 
amendments  in  no  way  prohibit  aa 
employee  of  a  public  international 
organization  from  importing  a  motor 
vehicle  or  boat  into  the  U.S.  under  other 
Customs  Reguiatians  and  having  it 
modiHed  to  meet  IIS.  standards  (see 
1 12.73(bX5Mx},  Cnstona  Regulatioos  (19 
CFR  lZ73(b)(S)(x}},  for  example). 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Fiexibihty  Act  (5  U.S.C  601 
et  seq.).  it  is  certified  that  the 
regulations  set  forth  in  this  document 
will  not  have  significant  economic 
impact  on  a  sal»tantial  number  of  small 
entities.  Accordingly,  they  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C  603  and 
604. 


Exacuiiwn  Ocdar  122n 

This  document  does  not  meet  the 
criteria  for  a  ~raajor  rule"  as  specified  in 
section  l(b]  of  E.0. 12291.  Accor<fingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

The  principal  author  of  dns  docament 
was  John  Doyle,  Regidations  Control 
Brandi.  U.S  Costoras  Service.  However, 
personnd  from  other  offices  participated 
in  its  development. 

List  of  Sdb)ecli  in  If  CFl  Part  12 

Air  pollution  control  Marine  safety. 
Motor  vehicle  polhition.  Motor  vehicle 
safety,  Motor  vehicles. 

AmendoMoti  to  Mm  Ssignlatians 

Part  12,  Cnstonn  Regalations  tl9  CFR 
Part  12),  is  amended  as  set  fbrdi  befow. 

PART  la-'SPECML  CLASSES  OF 
MERCHANDISE 

1.  The  aothority  citatioD  for  Part  12 
cootiaues  to  read  as  follows: 


r  5  USXL  301,  IS  U.SX1  M. : 

(Geo.  H  Amu  n.  Tariff  Sdiednki  of  te 
United  States).  UM.  Sec&m  UJ3  alaa  i 
under  IS  i;.&C.  14M:  42  IL&C.  7522. 7601: 
sectioa  12.S5  also  issued  under  IS  li.&C  iftg^; 
46  U.S.C  430Z,  4306, 4310. 

2.  Section  12.73(bK5)(iv)  is  revised  to 
read  as  fidfanvK 

S  12.73    Fadaral  motor  vehicle  ak-poOuflon 
controL 


(b)  •  •  • 

(^*  •  • 

(iv)  Such  motor  vehicle  or  motor 
vehicle  engine  is  not  covered  by  a 
certificate  of  conformity  with  Federal 
motor  vehicle  •miaainn  standards,  and 
the  importer  or  consignee  is  a  member  of 
the  armed  forces  of  a  foreign  country  on 
assignment  in  the  U.S.  or  is  a  member  of 
the  personnel  of  a  foreign  government 
on  assi^unent  in  the  U.S.  or  other 
individual  who  comes  mthia  the  class 
of  pen(»s  for  w^om  free  entry  of  motor 
vehicles  has  been  authorized  by  the 
Departmeat  of  State  in  accordance  with 
general  principles  of  inteinatiooal  law 
and  that  such  vehicle  or  engine  will  not 
be  sold  in  the  U.S.;  or 

3.  Section  12.80(bKlKvi)  is  revised  to 
read  as  follows: 

S  12.80    Fadaral  motor  vatiicia  sataty 
standards. 


country  on  aaaguuimt  in  tfae  US.  or  is  a 
member  of  the  peaoaael  of  a  forei^i 
(^wuiuueut  on  BiMgiimnt  in  the  U.S.  or 
other  indrridnal  who  is  withn  the  daas 
of  persons  for  whom  free  entry  of 
vehicles  has  been  aa&arized  by  the 
Depaitaaent  of  State  in  accardmioe  with 
general  principles  of  iuteinaliuiMJ  law. 
is  impertiBg  ibe  veUde  or  aqn^asent 
iton  for  imipoaes  oti»r  Aanrwcie;  and 
a  copy  of  his  official  orden,  if  any.  is 
attached  to  li»  dedaratian  (oc  if  a 
qualifying  ainatiei  of  the  prTsoanei  of  a 
foreign  ^Mremmenft  on  assignment  in  the 
U.S..  die  name  of  die  anbassy  to  which 
he  is  accredited  is  stated  on  the 
declaration). 

4.  Section  12.85(cX5)  IB  revised  to  read 
asfoUows: 

S12.8S    Coast  Guard  lioat  and  associated 
aquipinant  safety  standards. 

(c)  *  *  • 

(5)  Products  owned  by  certain  foreign 
governments.  In  the  case  of  an  importer 
or  coBsignee  employed  in  one  of  the 
capacities  set  forth  in  this  subparagraph, 
a  declaration  will  be  Gled  in  accordance 
with  paragraph  (d]  of  this  section.  The 
declaration  shaH  state  that  the  importer 
or  consignee  is  either  a  member  of  the 
armed  forces  of  a  foreign  country  on 
assignment  in  the  U.S.  or  is  a  member  of 
the  personnel  of  a  foreign  government 
on  assignment  in  the  U.S.  or  other 
individual  who  comes  within  the  dass 
of  persons  for  whom  free  entry  of  boats 
has  been  authorized  by  the  Department 
of  State  in  accordance  with  general 
principles  of  international  law,  and  that 
he  is  importing  the  product  for  purposes 
other  than  resale. 


(b)  *  *  * 
(1) 

(vi)  The  importer  or  consignee  is  a 
member  of  the  armed  forces  of  a  foreign 


MTiOwmM 
CommissiaiKr  of  Customt. 

ApproTeA 
Franda  A.  Keating,  n. 
Assistant  Secretary  of  the  Treasury. 
November  12. 1986 
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summary:  This  document  amends  the 
Customs  Regulations  to  clarify  that 
bonds  submitted  by  limited  partnerships 
need  only  have  the  Hrm  name  and  the 
names  of  the  general  partners 
authorized  to  bind  the  firm  placed  on  the 
bonds.  Also,  the  regulations  are  being 
clarified  to  provide  that  limited 
partnerships  need  only  name  the  general 
partners  who  have  authority  to  bind  the 
firm,  on  a  power  of  attorney,  unless  the 
partnership  agreement  provides 
otherwise.  These  amendments  are 
necessary  inasmuch  as  the  existing 
regulations  only  treat  the  subject  of 
partnerships  generally  and  do  not 
differentiate  between  the  ordinary 
partnership  and  a  limited  partnership. 

EFFECTIVE  DATE:  November  28, 1986. 

FO!1  FURTHER  INFORMATION  CONTACT: 

Jerry  C.  Laderberg,  Entry  Procedures 
and  Penalties  Division  {202-566-5765). 

SUPPt.EMENTARY  INFORMATION: 
Background 

Section  113.32(a],  Customs 
Regulations  (19  CFR  113.32(a)),  provides 
that  unless  written  notice  of  the  full 
names  of  all  partners  in  the  firm  has 
been  previously  filed  with  the  district 
director  or  regional  commissioner  (of 
Customs)  in  the  case  of  a  bond  relating 
to  repayment  of  erroneous  drawback 
payment,  the  names  of  all  persons 
composing  the  partnership  shall  appear 
in  the  body  of  the  bond.  Section 
141.39(a).  Customs  Regulations  (19  CFR 
141.39(a)),  similarly  provides  for  the 
names  of  all  members  of  a  partnership 
on  a  power  of  attorney  granted  by  a 
partnership.  The  rationale  for  the 
naming  of  the  partners  on  the  bond,  as 
noted  in  §  113.32(c),  is  that  when  a  bond 
is  executed  by  any  member  of  the 
partnership,  it  shall  be  binding  on  the 
other  partners  in  like  manner  and  to  the 
same  extent  as  if  such  other  partners 
had  personally  joined  in  the  execution, 
pursuant  to  section  495,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1495). 

These  requirements  make  no 
distinction  between  an  ordinary 
partnership  and  a  limited  partnership.  In 
the  ordinary  partnership,  all  the  partners 
are  personally  liable  for  the  debts  of  the 
partnership  and  are  bound  by  the 
actions  of  each  other. 

In  a  limited  partnership,  the  limited 
partners  are  liable  for  the  debts  of  the 
partnership  only  in  an  amount  not 
exceeding  their  investment  in  the 
partnership.  Also,  they  are  not  bound  by 
the  actions  of  any  other  partner  in  the 
firm,  except  as  provided  for  in  the 
partnership  agreement.  The  general 
partners  in  a  limited  partnership, 
however,  usually  have  the  same 


liabilities  as  the  general  partners  in  the 
ordinary  partnership. 

In  return  for  the  limited  liability  of  the 
limited  partner,  his  activities  in  the 
partnership  are  restricted.  In  fact,  his 
name  may  not  even  appear  in  the 
business  name  of  the  partnership. 
Because  of  the  extensive  responsibility 
of  the  general  partner,  however,  it  is 
necessary  for  his  name  to  be  included  in 
all  docimients  of  the  partnership,  as  well 
as  on  bonds  and  powers  of  attorney. 

Action 

Because  of  the  substantially  different 
liabilities  of  limited  partners.  Customs 
believes  that  the  regulations  concerning 
the  naming  of  all  partners  on  bonds  and 
powers  of  attorney  should  be  amended 
to  require,  with  respect  to  limited 
partnerships,  only  the  name  of  the  firm 
and  the  names  of  the  general  partners 
who  have  authority  to  bind  the 
partnership  on  the  bond  or  power  of 
attorney  (unless  the  partnership 
agreement  provides  otherwise  with 
respect  to  a  power  of  attorney),  and  to 
exempt  the  limited  partners  from  being 
bound  by  the  actions  of  other  partners  in 
the  firm,  except  as  provided  for  in  the 
partnership  agreement.  Also,  a  copy  of 
this  agreement  will  be  required  to  be 
submitted  with  each  bond  executed  by 
the  partnership,  or  each  power  of 
attorney  submitted  by  it. 

Accordingly,  {  113.32  (a)  and  (c),  and 
S  141.39(a],  Customs  Regulations,  are 
amended  to  reflect  these  changes. 

The  amendments  are  in  conformity 
with  existing  Customs  policy  which 
requires  only  the  names  of  the  general 
partners  in  a  limited  partnership  who 
have  authority  to  bind  the  firm,  on  a 
Customs  bond  or  power  of  attorney. 
This  policy  was  expressed  in  a  Customs 
Headquarters  ruling  dated  February  15, 
1985  (723977ILF), 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Provisions 

Inasmuch  as  these  amendments 
merely  clarify  existing  regulations, 
pursuant  to  5  U.S.C.  553(b)(B)  and  (d)(3). 
notice  and  solicitation  of  comments  is 
unnecessary  and  good  cause  is  found  for 
dispensing  with  a  delayed  effective  date 
for  adoption  of  the  amendments. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

This  document  is  not  subject  to  the 
provisions  of  the  "Regulatory  Flexibility 
Act"  (5  U.S.C.  601  et  seq.).  That  Act  does 


not  apply  to  any  regulation,  such  as  this, 
for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  or  any  other  statute. 

Drafting  Infotmatioa 

The  principal  author  of  this  document 
was  Susan  TerranoVfei,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  onices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Parts  113  and 
141 

Customs  duties  and  inspection, 
Customs  bonds  and  principals,  Powers 
of  attorney. 

Amendments  to  the  Regulations 

Parts  113  and  141,  Customs 
Regulations  (19  CFR  Parts  113, 141),  are 
amended  as  set  forth  below. 

PART  113— CUSTOMS  BONDS 

1.  The  authority  citation  for  Part  113 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  86, 1623. 1624.  Subpart 
E  also  issued  under  19  U.S.C.  1484. 

2.  Section  113.32  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  1 13.32    Partnerships  as  principals. 

(a)  Names  of  partners  on  the  bond — 
(1)  In  general.  Unless  written  notice  of 
the  full  names  of  all  partners  in  the 
partnership  has  been  previously  filed 
with  the  district  director,  or  regional 
commissioner  in  the  case  of  a  bond 
relating  to  repayment  of  erroneous 
drawback  payment,  the  names  of  all 
persons  composing  the  partnership  shall 
appear  in  the  body  of  the  bonds. 

(2)  Limited  partnerships.  Bonds 
submitted  by  limited  partnerships  need 
only  have  the  firm  name  and  the  names 
of  the  general  partners  authorized  to 
bind  the  firm  on  them.  The  bond  must  be 
accompanied  by  a  copy  of  the 
partnership  agreement.  For  this  purpose, 
a  partnership  or  a  limited  partnership 
means  any  business  association 
recognized  as  such  under  the  laws  of  the 
state  where  the  association  is  organized. 

(c)  Action  of  one  principal  binding  on 
all  principals  of  the  partnership. 
Pursuant  to  section  495,  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1495),  when 
a  bond  is  executed  by  any  member  of 
the  partnership,  the  bond  shall  be 
binding  on  the  other  partners  in  like 
manner  and  to  the  same  extent  as  if 
such  other  partners  had  personally 
joined  in  the  execution.  However,  in  the 
case  of  a  limited  partnership,  the  limited 
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partners  will  not  be  bound  by  the 
actions  of  any  other  partner  in  the  firm, 
except  as  provided  for  in  the  partnership 
agreement. 

PART  141-ENTRY  OF  MERCHANDISE 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1448, 1484, 1624. 
Subpart  G  also  issued  under  19  U.S.C.  1505. 

2.  Section  141.39(a)  is  revised  to  read 
as  follows: 

§141.39    Partnerships. 

(a)(1)  General.  A  power  of  attorney 
granted  by  a  partnership  shall  state  the 
names  of  all  members  of  the 
partnership.  One  member  of  the 
partnership  may  execute  a  power  of 
attorney  in  the  name  of  the  partnership 
for  the  transaction  of  all  its  Customs 
business. 

(2)  Limited  partnership.  A  power  of 
attorney  granted  by  a  limited 
partnership  need  only  state  the  names  of 
the  general  partners  who  have  authority 
to  bind  the  firm  unless  the  partners^'^p 
agreement  provides  otherwise.  A  copy 
of  the  partnership  agreement  must 
accompany  the  power  of  attorney.  For 
this  purpose,  a  partnership  or  limited 
partnership  means  any  business 
association  recognized  as  such  under 
the  laws  of  the  state  where  the 
association  is  organized. 
*        »        *        »        * 

Alfred  R.  De  Angelas, 

Acting  Commissioner  of  Customs. 

Approved: 
Francis  A.  Keating,  II, 
Assistant  Secretary  of  t/ie  Treasury. 
November  10, 1986. 
|FR  Doc.  86-26761  Filed  11-26-86:  8.45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

[Docket  No.  83F-4)035] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  in 
noncarbonated  frozen  or  refrigerated, 
concentrated  and  single-strength  fruit 


juices,  fruit  drinks,  fruit  flavored  drinks 
and  ades,  and  imitation  fruit  flavored 
drinks  and  ades,  and  also  in  frozen 
stick-type  confections  and  novelties. 
This  action  responds  to  petitions  filed 
by  the  Coca-Cola  Co.,  Division  of  Foods, 
and  Tropicana  Products,  Inc. 
DATES:  Effective  November  28, 1986; 
objections  by  December  29, 1986. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Carl  L.  Giaimetta.  Center  for  Food 
Safety  and  Applied  Nutrition  (tffF-334). 
Food  and  Drug  Administration.  200  C 
Street  SW..  Washington.  DC  20204.  202- 
428-5487. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  18. 1983  (48  FR  11513).  FDA 
announced  that  a  food  additive  petition 
(FAP  3A3694)  had  been  filed  by  the 
Coca-Cola  Co.,  Division  of  Foods.  P.O. 
Box  2079.  Houston.  TX  77001,  proposing 
that  S  172.804  Aspartame  (21  CFR 
172.804)  be  amended  to  provide  for  the 
safe  use  of  aspartame  (1-methyl  N-L- 
o/pAa-aspartyl-Z.-phenylalanine)  as  a 
sweetener  in  frozen  concentrated  and 
single-strength  beverages,  the  latter 
being  shipped,  stored,  and  sold 
refrigerated;  and  that  a  food  additive 
petition  (FAP  3A3695)  had  been  filed  by 
Tropicana  Products.  Inc..  P.O.  Box  338. 
Bradenton.  FL  33560.  also  proposing  that 
§  172.804  be  amended  to  provide  for  the 
safe  use  of  aspartame  as  a  sweetener  in 
refrigerated  single-strength 
nonstandardized  dilute  fruit  juice 
beverages,  frozen  concentrated 
nonstandardized  frvit  juice  containing 
beverages,  and  frozen  fruit  juice 
containing  confections. 

The  agency  received  a  citizen's 
petition  (FAP  6CP3956)  (dated  July  17. 
1986)  from  James  S.  Turner  and  Diane  T. 
Dean,  consumer  attorneys,  on  behalf  of 
the  Community  Nutrition  Institute  (CNI). 
The  petition  requested:  reconsideration 
and  repeal  of  21  CFR  172.804  (c)  and  (d); 
and  convening  of  a  public  hearing  to 
receive  and  consider  the  evidence 
supporting  these  requests.  The  petition 
alleged  that  current  food  use  of 
aspartame  presents  an  imminent  health 
hazard  and  fails  to  meet  the  legal  safety 
standard.  On  October  23. 1986.  CNI 
amended  its  petition.  The  petition 
further  contends  that  new  evidence  (eye 
damage)  shows  that  aspartame  creates 
an  imminent  health  hazard  to  the 
American  consumer  and  that  new 
evidence  shows  that  aspartame  is  not 
shown  to  be  safe.  By  letter  dated 
November  21, 1986.  the  agency  denied 


the  petition  (This  docimient  is 
incorporated  by  reference  and  is  on 
public  display  at  the  agency's  Dockets 
Management  Branch.) 

One  comment  was  received  in 
response  to  the  filing  of  the  Tropicana 
petition.  General  Foods  Corp.  requested 
that  the  use  of  aspartame  in  frozen 
confections  not  be  restricted  to  those 
confections  containing  fhiit  juice  so  that 
"any  regulation  which  issues  with 
respect  to  FAP  3A3695  include  the  use  of 
APM  [aspartame]  in  frozen  novelties 
(e.g..  gelatin  pops)  as  well  as  in  frozen 
fruit  juice  containing  confections."  The 
agency  has  considered  this  comment  in 
evaluating  the  Tropicana  petition  and 
agrees  that  restricting  the  use  of 
aspartame  to  juice-containing 
confections  does  not  appear  to  be 
necessary.  However,  the  frozen 
confection  and  novelties  covered  by  this 
regulation  are  only  those  sold  ready-to- 
eat  on  a  stick. 

In  determining  whether  the  proposed 
use  of  aspartame  is  safe,  FDA  has 
considered  whether  the  estimated  daily 
intake  of  the  additive  by  the  90th 
percentile  consumer  will  be  less  than 
the  acceptable  daily  intake  established 
by  the  agency.  In  the  final  regulation 
approving  the  use  of  aspartame  in 
carbonated  beverages  (48  FR  31376;  July 
8, 1983).  the  agency  estabUshed  an 
acceptable  daily  intake  of  50  milligrams 
per  kilogram  of  body  weight  for 
aspartame.  The  agency  determines  the 
estimated  daily  intake  for  various  age 
groups  by  making  conservative 
projections  based  on  data  about 
particular  food  consumption  levels  and 
the  amount  of  additive  proposed  for  use 
in  the  particular  food. 

The  agency  concludes  that 
consumption  of  aspartame  will  be  well 
below  the  acceptable  daily  intake  and 
that  the  proposed  new  uses  will  be  safe. 
Therefore,  the  agency  concludes  that  the 
regulation  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
material  that  are  note  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  commonly  uses  the 
estimated  daily  intake  for  the  90th 
percentile  consumer  of  a  food  additive 
as  a  measure  of  high  chronic  exposure 
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because  that  level  of  consumption  is 
significantly  above  the  intake  of  the 
average  consumer  and  provides  an 
added  conservatism  with  respect  to  the 
acceptable  daily  intake  for  those 
individuals  who  regularly  consume  food 
containing  the  additive.  Because  of 
initial  concerns  about  the  potential 
consumer  overexposure  to  one  or  a  few 
types  of  products  containing  an  artificial 
sweetener,  the  FDA  Commissioner 
previously  elected  to  be  as  cautious  as 
possible  and  rely  upon  an  even  more 
conservative  measure  of  potential 
aspartame  consumption,  the  99th 
percenUle  eater,  in  assessing  the  safety 
of  aspartame  for  use  in  carbonated 
beverages. 

However,  as  the  number  of  uses  of 
aspartame  increases,  the  probability 
that  a  single  individual  will  be  a  99th 
percentile  consumer  for  all  uses 
diminishes  significantly.  For  this  reason, 
the  increased  number  of  uses  of 
aspartame  in  food  has  made  the  use  of 
the  cumulative  99th  percentile  estimated 
daily  intake  an  unrealistic  measure  of 
chronic  exposure  to  aspartame.  Under 
these  circumstances,  the  use  of  the 
cumulative  90th  percentile  estimated 
daily  intake  is  more  realistic  and  more 
in  accord  with  the  agency's  customary 
conservative  way  of  calculating  chronic 
exposure  to  food  additives.  Accordingly, 
the  agency  is  no  longer  relying  upon  the 
cumulative  99th  percenUle  estimated 
daily  intake  in  evaluating  the  safety  of 
aspartame. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  environmental 
assessment  under  21  CFR  25.31a(a). 
Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  29, 1986,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 


Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  Uie  event  that 
a  hearing  is  held-  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  Part  172  is  amended 
as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  349);  21 
CFR  5.10,  5.61. 

2.  In  §  172.804  by  adding  new 
paragraphs  (c)(8)  and  (c)(9)  to  read  as 
follows: 

§172.804    Aspartame. 
*         *         *         •        « 

(c)  *  •  * 

(8)  Noncarbonated,  refiigerated 
single-strength  and  frozen  concentrates 
of  the  following  beverages: 

(i)  Fruit  juice  based  drinks  (where 
food  standards  do  not  preclude  such 
use). 

(ii)  Fruit  flavored  drinks  and  ades. 
(iii)  Imitation  fruit  flavored  drinks  and 
ades. 

(9)  Frozen  stick-type  confections  and 
novelties. 

Dated:  November  24, 1986 

Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  86-26859  Hied  11-25-86;  10:29  am] 
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21  CFR  Part  172 

(Docket  Na  84F-0137] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Hirnian 
Consumption:  Aspartame 

aqency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  in  breath 
mints.  This  action  responds  to  a  petition 
filed  by  the  Shaklee  Corp. 

DATES:  Effective  November  28, 1966; 
objections  by  December  29, 1986. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  L  Giannetta.  Cmiter  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
426-5487. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Fedcn>al  Register 
of  May  18, 1984  (49  FR  21118).  FDA 
announced  that  food  additive  petition 
FAP  4A3766  had  beea  filed  by  the 
Shaklee  Corp.,  Shaklee  Terraces,  444 
Market  St.,  San  Francisco.  CA  94111, 
proposing  that  9  172.104  Aspartame  (21 
CFR  172.804)  be  amended  to  provide  for 
the  safe  use  of  aspartame  (1-methyl  N-L- 
o/pAo-aspartyl-Z,-pheBylalanine)  as  a 
sweetener  in  natural  flavor  products 
sold  exclusively  as  breath  mints. 
The  agency  received  a  citizen's 
petition  (FAP  6CP395e)  (dated  July  17. 
1986)  bom  James  S.  lYimer  and  Diane  T. 
Dean,  consumer  attorneys,  on  behalf  of 
the  Community  Nutrition  Institute  (CNI). 
The  petition  requested:  reconsideration 
and  repeal  of  21  CFR  172.804  (c)  and  (d); 
and  convening  of  a  public  hearing  to 
receive  and  consider  the  evidence 
supporting  these  requests.  The  petition 
alleged  that  currrent  food  use  of 
aspartame  presents  an  imminent  health 
hazard  and  fails  to  meet  the  legal  safety 
standard.  On  October  23. 1986.  CNI 
amended  its  petition.  The  petition 
further  contends  that  Dew  evidence  (eye 
damage)  shows  that  aspartame  creates 
an  imminent  health  hazard  to  the 
American  consumer  and  that  new 
evidence  shows  that  aspartame  is  not 
shown  to  be  safe.  By  fetter  dated 
November  21, 1086,  the  agency  denied 
the  petition.  (This  document  is 
incorporated  by  reference  and  is  on 
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public  display  at  the  agency's  Docket 
Management  Branch.) 

In  determining  whether  the  proposed 
use  of  aspartame  is  safe,  FDA  has 
considered  whether  the  estimated  daily 
intake  of  the  additive  by  the  90th 
percentile  consumer  will  be  less  than 
the  acceptable  daily  intake  established 
by  the  agency.  In  the  final  regulation 
approving  the  use  of  aspartame  in 
carbonated  beverages  (48  FR  31376;  July 
8. 1983)  the  agency  established  an 
acceptable  daily  intake  of  50 
milligrams/kilogram  of  body  weight  for 
aspartame.  The  agency  determines  the 
estimated  daily  intake  for  various  age 
groups  by  making  conservative 
projections  based  on  data  about 
particular  food  consumption  levels  and 
the  amount  of  additive  proposed  for  use 
in  the  particular  food. 

The  agency  commonly  uses  the 
estimated  daily  intake  for  the  90th 
percentile  consumer  of  a  food  additive 
as  a  measure  of  high  chronic  exposure 
because  that  level  of  consumption  is 
significantly  above  the  intake  of  the 
average  consumer  and  provides  an 
added  conservatism  with  respect  to  the 
acceptable  daily  intake  for  those 
individuals  who  regularly  consume  food 
containing  the  additive.  Because  of 
initial  concerns  about  the  potential 
consumer  overexposure  to  one  or  a  few 
types  of  products  containing  an  artificial 
sweetener,  the  FDA  Conunissioner 
previously  elected  to  be  as  cautious  as 
possible  and  rely  upon  an  even  more 
conservative  measure  of  potential 
aspartame  consumption,  the  99th 
percentile  eater,  in  assessing  the  safety 
of  aspartame  for  use  in  carbonated 
beverages. 

However,  as  the  number  of  uses  of 
aspartame  increases,  the  probability 
that  a  single  individual  will  be  a  99th 
percentile  consumer  for  all  uses 
diminishes  significantly. 

For  this  reason,  the  increased  number 
of  uses  of  aspartame  in  food  has  made 
the  use  of  the  cumulative  99th  percentile 
estimated  daily  intake  an  unrealistic 
measure  of  chronic  exposure  to 
aspartame.  Under  these  circumstances, 
the  use  of  the  cumulative  90th  percentile 
estimated  daily  intake  is  more  realistic 
and  more  in  accord  with  the  agency's 
customary  conservative  way  of 
calculating  chronic  exposure  to  food 
additives.  Accordingly,  the  agency  is  no 
longer  relying  upon  the  cumulative  99th 
percentile  estimated  daily  intake  in 
evaluating  the  safety  of  aspartame. 

The  agency  concludes  that 
consumption  will  be  well  below  the 
acceptable  daily  intake  and  that  the 
proposed  new  use  will  be  safe. 
Therefore,  the  agency  concludes  that  the 


regulation  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  Notice  of  Filing  for 
FAP  4A37e6  (May  18. 1984;  49  FR  21118). 
No  new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Any  person  who  will  be  adversely 
affected  by  this  regidation  may  at  any 
time  on  or  before  December  29, 1986,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particulariy  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjecto  in  21  CFR  Part  172 

Food  additives. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  172  is  amended 
as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Seca.  201(8),  409.  72  Stat.  1784- 
1788  as  amended  [Zi  U.S.C.  321(9).  348);  21 
CFR  5.10. 

2.  In  S  172.804  by  adding  new 
paragraph  (c)(10)  to  read  as  follows: 

§172.604    AspwtaiM. 

♦  *  •  •  * 

(c)  *  *  * 

(10)  Breath  mints. 

Dated:  November  24, 1986. 

Sanford  A.  Miller, 

Director.  Center  for  Food  Safely  and  Applied 
Nutrition. 

(FR  Doc.  86-26860  Filed  11-25-86;  10:29  am) 
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21  CFR  Part  172 

[Docket  No.  •4F-0137] 

Food  AdditivM  Permtttad  for  Direct 
Addition  to  Food  for  Human 
Conaumption;  Aapartama 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  in 
noncarbonated,  chilled  iced  tea 
beverages.  This  action  responds  to  a 
petition  filed  by  Thomas  ].  Lipton,  Inc. 

dates:  Effective  November  28, 1986; 
objections  by  December  29, 1986. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  HJRTHER  INFORMATION  CONTACT: 

Carl  L  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  ()rug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204.  202- 
426-5487. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  May  18. 1984  (49  FR  21118),  FDA 
announced  that  food  additive  petition 
FAP  4A3769  had  been  filed  by  Thomas  J. 
Lipton,  Inc.,  800  Sylvan  Ave.,  Engelwood 
Cliffs,  NJ  07632.  proposing  that  §  172.804 
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Asportome  (21  (7R  172.8M)  be  amended 
to  provide  for  the  safe  eee  of  aspartame 
(1-methyl  N-L-olpho^vprniyV-L- 
phenylalanine]  as  a  sweetener  bi 
noncarbonated.  chilled,  ready-to-drink 
iced  tea  beverages. 

The  agency  received  a  citizen's 
petition  fFAP  8a»8950)  (dated  Jidy  17. 
1986)  frmn  James  &  Turner  aod  Diane  T. 
Dean,  consumer  attorneys,  on  behalf  of 
the  Community  Nutrition  bistitute  (CNI). 
The  petition  requested:  administrative 
reconsideration  and  repeal  of  21  CFR 
172.804(c)  and  (d):  and  convening  of  a 
public  hearing  to  receive  and  consider 
the  evidence  supporting  these  requests. 

The  petition  alleged  that  current  food 
use  of  aspartame  presents  an  imminent 
health  hazard  and  fails  to  meet  the  legal 
safety  standard.  On  October  23. 1986, 
CNI  amended  its  petition.  The  petition 
further  contends  that  new  evidence  (eye 
damage)  shows  that  aspartame  creates 
an  imminent  health  hazard  to  the 
American  consumer  and  that  new 
evidence  shows  that  aspartame  is  not 
shown  to  be  safe.  By  letter  dated 
November  21, 1986.  the  agency  denied 
the  petition.  (This  document  is 
incorporated  by  reference  and  is  on 
public  display  at  the  agency's  Dockets 
Management  Branch.) 

In  determining  whether  the  proposed 
use  of  aspartame  is  safe,  FDA  has 
considered  i^diether  the  estimated  daily 
intake  of  the  additive  by  the  90th 
percentile  consumer  will  be  less  than 
the  acceptable  daily  intake  established 
by  the  agency.  In  the  final  regulation 
approving  the  use  of  aspartame  in 
carbonated  beverages  (48  FR  31376;  July 
8, 1983),  the  agency  established  an 
acceptable  daily  intake  of  50  milligrams 
per  kilogram  of  body  weight  for 
aspartame.  The  agency  determines  the 
estimated  daily  intake  for  various  age 
groups  by  making  conservative 
projections  based  on  data  about 
particular  food  consumption  levels  and 
the  amount  of  additive  proposed  for  use 
in  the  particular  food. 

The  agency  commonly  uses  the 
estimated  daily  intake  for  the  90th 
percentile  consumer  of  a  food  additive 
as  a  measure  of  high  chronic  exposure 
because  that  level  of  consumption  is 
significantly  above  the  intake  of  the 
average  consumer  and  provides  an 
added  conservatism  with  respect  to  the 
acceptable  daily  intake  for  those 
individuals  who  regularly  consume  food 
containing  the  additive.  Because  of 
initial  concerns  about  the  potential 
consumer  overexposure  to  one  or  a  few 
types  of  products  containing  an  artificial 
sweetener,  the  FDA  Commission 
previously  elected  to  be  as  cautious  as 
possible  and  rely  upon  an  even  more 
conservative  measure  of  potratial 


aspartame  consumption,  the  99th 
percentile  eater,  in  assessing  the  safety 
of  aspartame  for  use  in  carbonated 
beverages. 

However,  as  the  number  of  uses  of 
aspartame  increases,  the  probability 
that  a  single  individual  will  be  a  99th 
percentile  consumer  for  all  uses 
diminishes  significantly.  For  this  reason, 
the  increased  noinber  of  uses  of 
aspartame  in  food  has  made  the  use  of 
the  cumulative  99lh  percentile  estimated 
daily  intake  an  uarealistic  nteasure  of 
chronic  exposure  to  aspartame.  Under 
these  circumstances,  the  use  of  the 
cumulative  90th  percentile  estimated 
daily  intake  is  more  realistic  and  more 
in  accord  with  th«  agency's  customary 
conservative  way  of  calculating  chronic 
exposure  to  food  additives.  Accordingly, 
the  agency  is  no  longer  relying  upon  die 
cumulative  99th  percentile  estimated 
daily  intake  in  evaluating  the  safety  of 
aspartame. 

The  agency  concludes  that 
consumption  of  aspartame  will  be  well 
below  the  acceptable  daily  intake  and 
that  the  proposed  new  use  will  be  safe. 
In  order  to  simpli|y  the  regulation,  the 
agency  has  editorially  incorporated  all 
approved  uses  of  aspartame  in  tea  into 
one  paragraph.  Therefore,  the  agency 
concludes  that  the  regulation  should  be 
amended  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decisnn  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^iificant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  environmental 
assessment  under  21  CFR  25.31a(a). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  29, 1986,  file 


with  the  Dockets  Mai)agement  Branch 
(address  above]  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered.,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  riiall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  skall  constitute  a 
waiver  of  the  right  to  a  bearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  deflcripticm  and 
analysis  of  the  ^>ecific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failvre  to  indude  such 
a  description  and  analysis  for  any 
paticular  objection  shall  constitute  a 
waiver  of  the  right  to  »  hearing  on  the 
objectitm.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  Part  172  is  amended 
as  follows: 

PART  172— FOOD  AOOmVES 
PERMUTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUIIPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409, 72  Stat.  1784- 
1786  as  amended  (21  U.S,C.  321(s).  348):  21 
CFR  5.10. 

2.  In  S  172.804  by  removing  "and  tea" 
from  paragraph  (c)(5Xli)  and  by  adding 
new  paragraph  (c}(ll)  to  read  as 
follows: 


!17Z804 


(c)  *  *  • 

(11)  Tea  beverages  to  include  ready- 
to-serve,  liquid  concentrates,  and  dry 
bases. 
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Dated:  N»«embflr  24. 1MB. 
Sanford  A.  Mlar, 

Director.Cmterforfiood  Safety  und  Applied 
Nutrition. 

IFR  Doc.  86-20881  filed  11-25-86;  W:»  mrr] 

MLUNQ  CODE  4ia0-01-« 


DEPARTMENT  OF  "WE  INTEfWM 
I  «f  land  ManaaeMMot 


43  CRi  fuUic  LMid  Ortar  €63] 

IAA-3»-06-4aO-10;  On-1133t(WASH)] 

WaaMngten;  mthdnmti  tiHtMte 
Land  far  8|Mt  flock  flacraattcM  SIta 

AOCNcy:  Bamau  of  Land  Managenwnt. 
Interior. 

Acnoit  Public  Land  Order. 

SUMMABY;  This  onler  doses  24.65  acres 
of  pabiic  land  lo  «nr^fy  entry  and 
miniqg  for  a  period  of  20  years  lo  protect 
the  Bureau  cllaod  Management's  ^ptii 
Rock  Recreation  Site.  The  land  has  been 
and  remaias  open  to  mineral  leasing. 
EFFECTIVE  OMXti  Movember  28. 1988. 

Champ  VauglmB.  BUC  Onegaa  State 
OfHce,  P.a  Box  286S.  Rartiaad.  Oaegao 
97208,  502-231-6S85. 

By  virtue  of  the  auttmrity  vested  in  ithe 
Secretary  «f  the  Interior  l^  Sectiaa  2M 
of  the  Fnleral  land  PoKoy  and 
Matageneat  Adt  of  Ifira,  «0  StaL  275t: 
43  U.S£.  ITU.  it  U  ordeeed  as  fattawc 

1.  SiA^eet  to  valid  exiitiagiigfata,  the 
following  described  pablic  land.  «vUoh 
is  under  the  ioriadiction  of  Itw  Secwtary 
of  the  Interior,  is  liereby  nwithdrawrn 
from  setdeoKnt  sale,  loc^ion.  and 
entry,  under  the  feneral  land  laws, 
including  the  Ae  UailBd  States  mamig 
laws  (30  U;S.C.  Ch.  Q,  but  aai  from 
leatiag  uader  like  mtneral  feniog  iawi. 
and  reserved  far  use  as  a  Bunan  of 
Land  Management  recreateo  site 

f  iiuamone  MemmB 

Split  Bock  Raaeation  Site 

T.38N.iLaBE.. 
Secial0t7. 

The  area  deaoribed  containa  M^es  acsea  in 
Okanogan  Caunty. 

2.  The  wi^Kkawal  made  by  this  «rder 
does  not  alter  the  appficabitky  of  tinae 
public  land  laws  ^oiveming  (hie  use  of 
the  land  under  lease,  fioease,  -or  permit, 
or  governing  the  disporal  of 'Aeir 
mineral  or  vegetative  resewces  efher 
than  under  ^  aRning  laws. 

3.  The  witiidrawal  wfl^  expm  26  years 
from  the  effective  date  of  this  order 
unless,  as  a  vesdk  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
sectioa  ZOt(f)  of  the  Federal  Land  Poticy 


and  Management  Act  of  1^6, 43  U.S.C. 
1714(f),  te  Secretary  determiaes  that 
the  withdrawal  shall  be  extended. 
J.  S>levaD  Gnlea, 

Assistant  Secretary  of  the  Interior. 
November  17, 1986. 

[PR  X>oc.  B6-aB71fi  FMed  11^26^86;  8>t5  am] 

BuxiNoaes 


43  era  PobUc  LMd  Order  6632 

(OR-'M0-«7-4X2e-10;  011-984X0  <WA9HH 


Eatala  tor  M'atadlon  •<  ttia 
DapwtnMRl  •(  bwfgy  Hanf  OTd  Sila 

aoency:  Bureau  of  Land  Management. 
Interior. 

ACnoM:  PaUic  Laad  Order. 

summary:  This  order  withdraws  1,000.75 
acres  of  iiuneral  estate  from  mining  for 
20  years  to  protect  the  lianTord  Site.  The 
lands  tiave  been  and  remain  open  to 
mmeral  leasing.  Tbe  surface  estate  is 
acquired  and  not  subject  to  the  public 
laiiid  laws. 

EFFECTIVE  DATE:  November  28,  ISBB. 


FOR  FURTttEBjaraiiMMaoH  contact: 

Chan^)  Vaughui.  BLM.  Oc^ea  State 
Office.  PJX  Sox  2965,  ParUaBd.  Oregon 
9720a5aS-23a-«B05. 

By  vvtae  of  the  authority  vested  in  the 
Secretary  af  the  lateoor  by  section  884 
of  the  i^edeial  Land  Pidicy  and 
Management  AnA  of  tan,  «e  StaL  2751; 
48  U.SJC.  17M.  it  is  aadered  as  loUawK 

1.  Safajeot  to  valid  exis*iBg  ri^ite.  the 
following  described  lands  are  hereby 
wiAdrawB  fraa  keation  «nder  tiw 
Umted  States  laiaiag  laws  (36  ULSX:.  Ch. 
2],  bat  not  fiaai  appiicatHxis  aad  offers 
under  the  mineial  Inaiag  laws  to 
protect  portioBS  at  fbe  ejsisting  US. 
Department  isf  £necgy's  Hanf ead  Site: 

vTuuiDottA  MbiUiIbii 

T.  11  N.,  R.  24  E, 

Sec.  14  NEy4  and  NE%SEV4. 
T.  12N..R.ME., 

Sec.l2.£MaBdNWW. 
T.  13  N.,  R.  25  E.. 

Sec.  za  lota  1  and  a.  and  E^NW«4. 
T.  14N.,  R.2SE.. 

Sec.22.NEy«. 

The  aroM  described  aggEefste  1,000.7S  ia 
BentoB  and  Gcant'Coiuities. 

2.  Tbe  lands  described  in  para^vph  1, 
which  are  already  part  of  the  Hartford 
Site,  are  not  aobject  to  operatien  ef  (tie 
general  land  laws  because  tbe  ewf  ace 
estate  has  been  aoqiared  by  the  United 
States. 

3.  This  withdraw^  will  expire  20 
years  fFora  tbe  effective  date  of  this 
order  unless,  as  a  reaidt  of  a  review 
conducted  before  the  expiration  date, 


pursuant  te  section  204(1)  of  die  Federal 

Land  Policy  and  Management  Act  of 

1976,  43  U.S.C.  1714{fl,  tbe  Secretary 

determines  that  the  withdrawal  shall  be 

extended. 

I-  Steven  Griles, 

Assistant  Secretary  of  the  Interior 

November  17, 1986. 

[FR  Doc  86-26717  Filed  11-: 
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DEPAfmNENT  OF  TRANSPORTATION 

MariUma  Ad 

46CFRFart2t1 


Subaidizad  VftaaM  and  (^Mraliona; 
Non-Subaidlcad  Voyaflaa  Reatrtctloas 
Eliminalioii 

AOENCr:  Maritime  Administration,  DOT. 
ACTION:  Final  rule. 

SUMMABV:  l%e  Maritime  Administration 
(MMIAD)  hereby  aaiends  46  CFK  Part 
281  by  rev^dng  H  281.11  tfiron^ 
281.17,  ^'Noat-Subsidized  Voyages." 
These  regulations  govern  procedures  for 
approving  non-subsidized  voyages  by  a 
subsidized  liner  operator  or  by  a  related 
company.  Revocation  of  these 
regulations  will  allow  greater  operating 
flexibility  for  ftie  subsidized  finer 
operator  and  wiH  result  in  savings  in 
subsidy  costs  to  tiie  government  at  no 
additionail  ai^sidy  cost  to  the 
government 

EFFECTIVE  BATE:  December  29, 1986. 
FOR  FURTHER  IMTORMATtON  COMTACT 
Edmond  J.  Fitzgerald,  Director,  Office  of 
Trade  Studies  and  Subsidy  Contracts, 
Maiitiffie  Adsunistcatioa,  Department  of 
Transportatian.  400  SeveiOh  Street,  SW., 
Washington.  DC  2059a  Tel.  (202)  366- 
240a 


SUPPt.EMEI(rAflY  mformation: 

Background 

On  October  7. 1665,  MARAD 
publisbed  a  notice  af  proposed 
rulefanakiiig  (NFRM)  in  the  Fadecal 
Register  pRqiaBing  to  resciad  H  281.11 
through  261.17  of  Title  46  of  the  Code  of 
Federal  Begajatiofps.  aduch  govern 
procedures  for  apfwoving  nonsubsidized 
voyages  by  a  subsidiaed  bner  operator 
or  by  a  related  caoHiaay  450  FR  40876). 
The  45  day  comment  period  was 
extended  15  days  at  tiie  request  of 
several  conanenters  (50  FR  48616,  Nov. 
26, 1985).  Tbe  existing  regulations 
require  that  a  subsidized  operator 
obtain  approval  by  MARAD  before  it  or 
a  related  company  undertakes  a  non- 
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subsidized  voyage.  MARAD  requires  a 
detailed  application  describing  the 
service,  the  cargo  to  be  carried, 
proposed  sailing  schedules  and  financial 
results. 

The  criteria  for  approval  by  MARAD 
are  two-fold:  service,  i.e.,  that  there  is  a 
need  for  the  voyage  and  that  such 
voyage  would  have  no  adverse  impact 
on  the  applicant's  regular  saiUngs;  and 
Tinancial  results,  i.e..  that  there  is  an 
expectation  of  reasonable  profit  (46  CFR 
281.15).  If  the  proposed  voyage  is  to  be 
made  on  a  route  served  by  U.S.-flag 
berth  operators  on  which  the  subsidized 
operator  does  not  maintain  a  berth 
operation,  the  subsidized  operator  is 
required  to  obtain  the  consent  of 
competing  U.S.-flag  berth  operators 
(except  as  otherwise  determined  by  the 
Maritime  Administrator  (46  CFR 
281.11(d)).  The  term  "U-S.-fiag  berth 
operator."  as  used  in  the  existing 
regulations,  refers  to  a  subsidized  or 
non-subsidized  operator  rendering  on 
the  given  route  an  exclusively  U.S.-flag 
service,  maintaining  a  definite 
advertised  schedule,  and  offering 
relatively  frequent  sailings  in  the  area 
on  which  the  subsidized  operator  has 
filed  an  application.  Generally,  the  test 
as  to  whether  competition  exists 
between  the  proposed  non-subsidized 
voyage  and  voyages  of  other  U.S.-flag 
berth  operators  is  whether  the  proposed 
non-subsidized  voyage  will  provide  a 
service  of  the  type  that  would  be 
competitive  under  the  considerations  of 
section  605(c)  of  the  Merchant  Marine 
Act.  1936.  as  amended  (Act)  (46  CFR 
281.11(g)). 

The  existing  regulations  provide  for  a 
number  of  exceptions  and  differing 
treatment  for  different  types  of 
operations.  Operations  specifically 
authorized  by  operating-differential 
subsidy  (ODS)  contracts  are  altogether 
outside  the  purview  of  the  rule.  For 
example,  United  States  Lines,  Inc.. 
Waterman  Steamship  Co.,  Lykes  Bros. 
Steamship  Co.,  Inc..  and  Delta 
Steamship  Lines,  Inc..  have  such 
contractual  authority  to  conduct  certain 
non-subsidized  voyages.*  However,  only 
United  States  Lines,  Inc..  has  taken 
advantage  of  its  contractual  authority. 
Lykes  has  not  deployed  its  six  new 
containerships  (which  are  authorized  to 
operate  on  a  non-subsidized  basis 
through  its  contract  amendment]  due  to 
depressed  market  rates  in  the 
transpacific  trades.  Considering  that 


'  United  Stales  Lines.  Inc.  contract  no.  MA/MSB- 
483.  as  amended  and  restated;  Waterman  Steamship 
Co..  contract  no.  MA/MS&-450.  as  amended  and 
restated:  Lykes  Bros.  Steamship  Lines,  contract  no. 
MA/MSB-451.  as  amended  and  restated:  Delta 
Steamship  Lines.  Inc..  contract  no.  MA/MSB-425.  as 
amended  and  restated. 


Lykes  is  trying  to  sell  those 
containerships,  it  is  unlikely  that  it  will 
conduct  non-subsidized  operations  in 
those  trades.  Waterman  conducted  20 
non-subsidized  voyages  on  trade  routes 
5.  7.  8,  9  from  1979-1981.  ranging  from  2 
to  17  days  in  length.  Delta  conducted 
several  non-subsidized  voyages  in  1983. 
United  States  Lines,  Inc.  has  been 
conducting  non-subsidized  round  the 
world  (RTW)  voyages  since  1985 
pursuant  to  its  contractual  authority, 
and  now  conducts  weekly  RTW  sailings. 
The  impact  of  this  service  was 
considered  by  the  Maritime  Subsidy 
Board  (MSB)  in  MA/MSB  Docket  S-774 
(January  31, 1986).  In  that  Docket  the 
MSB  found  that  "the  impact  of  USL's 
proposed  services  on  U.S.-flag 
competitors  will  either  be  minimal  or 
those  competitors  failed  to  carry  their 
burden  of  proof  that  grant  of  USL's 
application  would  have  a  significant 
adverse  impact."  Docket  S-774,  p.  58. 

Another  exception  to  the  existing 
regulations  was  made  several  years  ago. 
On  September  19, 1981,  the  Maritime 
Administrator  made  an  exception  to  the 
requirements  of  the  regulations, 
pursuant  to  §  aBl.ll(d)  of  the 
regulations,  determining  that  a 
subsidized  operator  may  make  a  non- 
subsidized  voyage  without  consent  of 
competing  U.S.-flag  berth  operators  in 
two  situations:  (1)  Where  the  operator  is 
carrying  a  full  shipload  of  bulk  or 
bagged  agricultural  commodities  or 
fertilizers  subject  to  the  cargo 
preference  laws  of  the  United  States;  or 
(2)  where  the  operator  is  carrying  any 
full  cargo  of  other  commodities  on  a 
route  when  there  is  only  a  single  shipper 
(i.e..  shipping  company),  and  the  vessel 
is  not  operated  as  a  common  carrier. 
The  Maritime  Administrator  also 
determined  that  MARAD  would 
continue  to  require  prior  approval  (for 
(1)  and  (2)  above)  if  a  subsidized  vessel 
is  used  for  the  voyage.  If  the  voyage  is 
made  by  a  non-subsidized  vessel, 
MARAD's  approval  is  not  needed. 

Purpose  of  the  Existing  Regulations 

Prior  to  the  promulgation  of  the 
existing  rule  in  1957,  MARAD 
considered  applications  for  individual 
non-subsidized  voyages  by  subsidized 
operators  on  the  basis  of  the  merits  of 
each  application.  At  that  time,  each 
ODS  contract  contained  a  provision 
(Article  11-16)  requiring  express 
approval  from  MARAD  for  subsidized 
operators  to  operate  non-subsidized 
vessels  in  competition  with  any  other 
service  route  or  line.  Article  11-18  of 
each  ODS  contract  also  specified  that 
subsidized  operators  seeking  to  conduct 
non-subsidized  voyages  had  to  comply 


with  such  regulations  that  the  agency 
might  adopt.  With  the  increase  of 
Article  11-16  applications  during  the 
1950's,  MARAD  w«s  prompted  to 
promulgate  regulations  to  assure 
"uniform  and  equitable  administration 
of  this  competition  clause  of  the 
contracts." 

The  main  statutory  authority  for  the 
regulations  was  section  606  of  the  Act 
(46  U.S.C.  1176).  Section  606  governs  the 
review  and  readjustment  of  ODS 
payments.  Prior  to  1970,  section  606(5) 
provided  for  recapture  of  certain  profits 
with  respect  to  capital  investment 
necessarily  employed  in  the  service  or 
route,  see,  e.g.,  Pacific  Far  East  Line, 
Inc..  V.  United  States,  394  F.2d  990.  993 
(Ct.  CI.  1963),  and  section  606(6)  required 
subsidized  operation  to  be  conducted  in 
"the  most  economical  and  efficient 
manner."  49  Stat.  20004.  In  the  1970 
amendments  to  the  Act.  Pub.  L  91-469, 
the  recaptiu-e  provision  was  dropped, 
hence,  rendering  the  recapture  features 
of  the  regulations  superfluous. 

The  intent  of  the  regulations  is 
reflected  in  S  281.15,  which  delineates 
the  standards  for  the  Maritime 
Administrator  to  apply  in  approving 
applications  for  non-subsidized  voyages. 
The  Administrator  is  authorized  to 
approve  applications  demonstrating  that 
a  "definite  need"  exists  for  the  non- 
subsidized  service,  that  such  service  will 
not  adversely  affect  the  applicant's 
regular  sailings,  and  that  each  voyage  is 
expected  to  yield  a  profit.  General 
statutory  authority  for  this  provision 
was  in  section  606(5)  of  the  Act. 
Competitive  impact  is  not  established  as 
a  predominant  factor.  However, 
generally  allowing  competitors  to 
oppose  a  subsidized  operator's 
application  to  enter  the  competitor's 
route  on  a  non-subsidized  basis 
effectively  assures  that  consideration  of 
competitive  impact  will  be  a  factor  in 
the  disposition  of  applications. 

In  a  1981  Federal  Register  publication, 
MARAD  explained  that  the  purpose  of 
promulgating  §§281.11  to  281.17  was  "to 
ensure  that  the  continuity  and  quality  of 
subsidized  operators  will  not  be 
adversely  affected,  ...  to  safeguard 
against  improper  competitive 
practices[,]  and  to  prevent  operators 
prejudicial  to  the  purposes  and  policy  of 
the  Act,"  (46  FR  48198,  October  1. 1981). 
This  purpose  is  consistent  with 
MARAD's  general  concern  with  the 
efficiency  of  subsidized  operators. 
However.  MARAD  noted  that  the 
regulations  might  be  changed  in  the 
future. 

For  several  years  MARAD  has 
intended  to  revise  its  regulation  on 
unsubsidized  deviations  and  voyages  by 
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suba^zed  ofieniion,  BOW  jet  eut  at  46 
CFR  Part  281.  asd  kM  u  advised  tiie 
public  See  eg^  ^  tBtJT,  October  28, 
1BB2:  SOFR 17S11, 17613.  Aprii  28.  IMS. 
The  nde  liat  ghwn  riae  to  adndmalntive 
and  judidai  dteputes  aince  at  ieail  IWi. 
See  SeonLand  Services.  Zee  v.  Doie.  723 
F.2d  975  (D.C.  Cir.  1883).  ceit  deoM, 
105  S.  CL  «»  (1863}.  Mote  rece^y,  a 
district  court  decision  in  FixreU  Lines. 
Inc.  V.  Doh.  819  F.  Siipp.  Z98P.D.C 
1985),  focused  on  the  reqiUBemeiils  of 
the  rule,  aaong  odwr  tktegs,  aad 
remanded  certain  matters  to  tin  ^ency 
for  entry  of  a  new  decision.  The  agency 
rendered  a  new  deciatea  on  iraBfind  in 
Dodtet  No.  S-774,  on  Jaouaiy  31. 1988. 

The  Proposed  Role;  Reasons  tor 
Rescmang  ne  Exuting  Regnlations 

In  the  NPBM.  MARAD  cited  several 
reasons  £or  rescinding  the  existing 
r^ulatians.  First.  MARAD  noted  the 
need  for  revision  of  the  rule  to  account 
for  the  repeal  of  recapture  (former 
section  606(5))  praviaioni  of  the  Act 
Second.  MARAD  reasoned  that 
rescission  of  the  regulations  would  give 
U.S.-flag  subsidized  operators  greater 
operating  flexibility,  and  consequently, 
encourage  their  competitiveness  with 
forei^-flag  operators.  In  addition,  the 
government  would  realize  budgetary 
savings  as  oper^ors  made  the  transition 
from  subsidized  to  non-subsidized 
operations.  Finally,  MARAD  stated  its 
belief  that  rescission  would  encourage 
subsidized  operators  to  mdce  the 
transition  completly  to  non-st4nidized 
operations,  once  operators  established 
themselves  in  the  non-subsidized 
service. 

In  the  NFRM  and  accorapanyrng 
regidatory  evaluation.  MARAD 
considered  die  factors  of  cmnpetitive 
impact,  adequacy  of  senrice,  and 
fmancial  soundness  of  subsidized 
operators.  Since  several  ceramenters 
raised  these  issnes  in  commenting  on 
the  NPRM,  MARAD  w9I  address  them 
more  faily  in  the  sections  responding  te 
comments  below: 

The  Final  Rule 

Hie  final  rule  is  baaed  on  the  same 
rationale  as  the  NraM  {see  above).  A 
revised  regulatory  evaJuation  was 
prepared  in  response  to  some 
conunenters  who  raiaed  concerns  about 
certain  data  in  the  draft  r^idatory 
evaluation. 

MARAD  has  expanded  on  the  main 
reason  underlying  this  rulemaking  given 
in  the  NPRM:  that  revocation  w^l 
provide  greater  operating  flexifaility.  Hie 
elimination  of  fwiding  for  oonslmctiaa- 
differential  subsidy  i(CDS)  and  ban  on 
expansion  of  OOS  Uabiiity  (see  final 
regulaicry  evaluation)  further  supports 


the  tatioaale  that  anbaidized  operatots 
need  more  operating  flexibility  ta 
develop  their  non-subsidized  services 
and  modernize  their  fleets. 

For  the  reasons  stated  below  and  in 
the  final  regulatory  evaluation.  MARAD 
has  decided,  after  r-nnttirfcrntini^  of  all 
comments,  to  rescind  the  existing 
regulations  in  this  final  rule  Since  1870, 
the  liner  shiping  environmeat  and  the 
U.S.-flag  subsidized  operators'  role  in 
that  environment  have  changed 
dramatically.  Rescission  of  the  existing 
regulations  is  based  on  these  changes, 
which  includes: 

Eliminatim  of  the  recapture  pnrisions 
(section  BOefSJJ  of  tiie  Act 

The  recapture  provisicms  ol  the  Act 
(the  statutory  basis  for  Ae  existiag 
regulations)  audiorized  MARAD  to 
recover  excess  profits  {ffeaiet  than  10 
percent  of  the  capital  employed)  of 
subsidised  aervices.  Tluia,  the  arigling 
regulations  reqwred  that  sobsidizad 
operators  show  that  their  vnaubsidized 
services  would  not  dilute  their  profits 
and  the  oonsequent  return  to  thie 
govenaneDL  Despite  eliminatioH  oi 
section  a08(5j  in  1870,  the  exisliai 
regulations  have  been  retained  to 
protect  U.S.-flag  operators  bom 
potential  ii^Noper  oorapetitrre  impacts 
of  noB-eubaidised  services  by 
subsidized  operators,  to  protect 
applicants'  twhwdiEed  opecadons.  and 
to  prevent  operations  prejudicial  to  the 
Act  [see  (fiscnsaion  of  existing 
regdathme,  above,  and  46  FR  48198, 
October  1, 1981).  However,  the  above 
reason  lor  retaining  the  regulations  ao 
longer  exist  Existing  enforcement 
previaioas  in  operators'  ODS  cootracts, 
as  well  as  Title  XI  documents,  operate 
to  assure  the  quality  of  subsidized 
servioes.  The  issnes  of  improper 
competitive  impact  and  c^wrations 
prejudicial  to  the  Act  are  addressed  in 
the  responses  to  comments  below: 

Decline  in  U.S.-flag  share  of  U.S.  liner 
track 

The  U.S.-flag  share  of  U.S.  liner  trade 
fell  sharply  from  27  percent  in  1981  to 
20.6  percent  in  1985,  reflecting  primarily 
a  dediiae  in  subsidized  services.  Total 
U.S.-flag  Bubskiixed  sailing  dropped 
from  731  in  1982  to  575  in  1985. 
Rescission  of  the  existing  regulations 
would  allow  U.S.-flag  subsiikzed 
operators  the  opportunity  to  hirtfaer 
expand  their  non-subsided 
par^dpation  in  U.S.  foreign  trade  winch 
could  plaoe  them  on  equal  terms  with 
foreign-flag  oompetitors  who  have  the 
freedom  to  deploy  and  redeploy  vessels 
in  response  to  changing  trade  patterns. 


Containeiixatioa  afm<^or  US.  liner 
trades 

The  containerization  revolution  has 
had  far-reaching  etiects  on  U.S.  shipping 
patterns.  A  containersnip  can  move  nie 
cargo  of  four  to  ten  breakbulk  riiips  of 
similar  size.  Consequendy, 
containersbips  require  larger  cargo 
volumes  at  eadi  port  cafl  dian 
breakbalk  ships,  and  this  has  led  to  the 
rapid  growth  in  Ikae-haul/feeder  (bub- 
spoke)  deployments,  particidarly  in  the 
east-west  trades.  PnrthenBore.  Ae  &ct 
diat  rnntainwrs  can  also  be  used  m  rail 
and  tmck  txaBaportatimi  and  are  easily 
loaded/unloaded  from  ships  has  led  to 
the  cottoentration  of  cargoes  at  bub 
ports  (eg.,  F4ew  York.  Baltimore, 
Savannah,  Seattle,  and  Rotterdun). 
Since  additional  hub  ports  are  likely  to 
develop,  even  where  cargo  volumes 
have  been  low  (e.g.,  San  [uan.  Puerto 
Rico,  and  Colombo.  Sri  Lanka), 
subsidized  operators  should  be  allowed 
to  expand  and  adjust  lum-subaidized 
services  accordingly.  With  the 
revocation  td  the  <'«»«*ing  regulations, 
U.S.-flag  subsidized  operators  would 
have  greater  opportimities  to  deploy  and 
redeploy  vessels  on  a  non-subsidized 
basis  in  the  changing  linehaul/feeder 
services. 

Restrictioas  on  funding  for  CDS  and 
new  ODS  contracts 

Given  die  current  restrictions  on 
funding  for  CDS  «td  new  ODS 
contracts,  subridized  operators  under 
existing  contracts  most  have  the 
flexibility,  throogh  revocation  of  ^ 
existiag  regulations,  to  structure  non- 
subsidized  servioes  and  modernize  Aeir 
fleets  to  reverse  the  growing  foreign-flag 
presence  in  U.S.  foreign  trades.  Indeed, 
the  existing  regulations  discourage  U.S.- 
flag  operators  and  private  investors 
from  taking  the  risks  required  to  meet 
foreign-flag  oompetioa. 

The  policy  reasons  for  rescinding  the 
existing  regulations  further  include  the 
following: 

Greater  Operating  Flexibility 

MARAD  seeks  to  allow  greater 
operating  flexibility  of  subsidized 
operators  in  an  effort  to  encourage  them 
to  become  more  competitive  with 
foreign-flag  operators.  Ultimately,  such 
flexibility  should  lead  to  a  stronger, 
more  competitive  U.S.  merchant  marine. 

Deregulation 

Removing  existing  regulatory 
restrictions  on  the  opnations  of 
subsidized  operators  is  consistent  with 
encouraging  greater  competition  in  the 
maiket  place  and  removing  unnecessary 
governmental  interference.  The 


I  I 

43006        Federal  Register  /  Vol.  51.  No.  229  /  Ftiday.  November  28.  1986  /  Rules  and  Regulations 


government's  role  in  approving  non- 
subsidized  voyages  by  subsidized  liner 
companies  will  be  eliminated,  allowing 
such  companies  more  flexibility  to  plan 
their  operations  for  both  the  long  and 
short-term  in  response  to  the  changing 
market  environment.  Further,  provisions 
in  ODS  contracts  and  Title  XI 
agreements  ensure  the  quality  and 
continuity  of  subsidized  services. 

Reduced  Reliance  on  Subsidy 

Considering  current  budget 
constraints,  MARAD  is  seeking  ways  to 
encourage  operators  to  reduce  their 
reliance  on  subsidy.  Most  ODS  contracts 
will  expire  in  the  1990's  (the  United 
States  Lines,  Inc.  ODS  contract  expires 
next  yean  see  final  regulatory 
evaluation).  By  encouraging  subsidized 
operators  to  make  the  transition  to  non- 
subsidized  operations  now.  MARAD 
believes  that  they  will  be  better  able  to 
compete  without  subsidy  by  the  time 
their  contacts  expire. 

Discussion  of  Comments  Received 

MARAD  received  comments  on  the 
NPRM  from  ten  interested  parties.  Three 
commenters,  all  subsidized  U.S.-flag 
liner  companies,  supported  the 
elimination  of  the  regulations  on  the 
basis  that  it  would  allow  them  to 
compete  more  effectively  with  foreign- 
flag  operators.  Seven  commenters, 
including  five  U.S.-flag  liner  companies, 
one  maritime  trade  union,  and  one 
association  representing  companies 
engaged  in  U.S.-flag  marine 
transportation,  opposed  the  NPRM. 

The  commenters  supporting  rescission 
of  the  regulations.  United  States  Lines, 
Inc.,  Lykes  Bros.  Steamship  Co.,  Inc., 
and  American  President  Lines,  Inc., 
stressed  that  subsidized  operators 
would  benefit  from  additional  operating 
flexibility,  which  would  allow  them  to 
compete  more  effectively  with  foreign- 
flag  operators.  Proponents  of  rescission 
also  argued  that  the  original  statutory 
policy  justifications  for  the  regulations 
no  longer  exist. 

The  commenters  opposing  rescission 
were  the  Seafarers  International  Union, 
Transportation  Institute,  Farrell  Lines, 
Inc.,  Central  Gulf,  Inc..  Prudential  Lines 
Inc.,  Waterman  Steamship  Corporation 
and  Sea-Land  Service,  Inc.  These 
commenters  contended  that  elimination 
of  the  regulations  would  result  in 
negative  competitive  impacts  on  the 
U.S.-flag  liner  industry,  and  that 
MARAD  has  an  obligation  to  oversee 
non-subsidized  voyages  by  subsidized 
liner  companies.  Specific  comments  are 
addressed  below: 


1.  Policy  of  the  Merchant  Marine  Act  (46 
U.S.C.  1101) 

Several  commenters  argued  that 
MARAD  has  an  obligation  under  section 
101  of  the  Act  to  prevent  non-contract 
operations  that  are  prejudicial  to  the 
Act.  Other  operators  argued  that  the 
existing  regulations  are  contrary  to 
section  101  of  the  Act  in  that  they 
discourage  competition  and  do  not 
reflect  the  present  industry  environment. 

Section  101  of  the  Act  (46  App.  U.S.C. 
1101)  declares  it  to  be  "the  policy  of  the 
United  States  to  foster  the  development 
and  encourage  the  maintenance  of  such 
a  merchant  marine."  The  existing 
restrictions  on  non-subsidized 
operations  restrain  the  development  of 
the  U.S.  merchant  marine  and  restrict 
competition  with  foreign-flag  operators. 

Allowing  subsidized  U.S.-flag 
operators  to  conduct  non-subsidized 
voyages  without  the  disincentive  of  the 
application  and  approval  process 
required  by  the  regulations  should 
encourage  subsidized  operators  to 
modernize  their  vessels.  Modernized 
vessels  would  be  better  able  to  operate 
on  a  non-subsidized  basis  than  old. 
unmodemized  inefficient  vessels. 
Certainly,  the  promotion  of  a  U.S.-flag 
fleet  comprised  of  the  most  efficient 
vessels  in  the  national  interest.  A  more 
specific  discussion  of  how  revocation  of 
these  regulations  would  benefit  the  U.S. 
merchant  marine  fleet  is  set  forth  below. 

2.  Section  605(c)  Implications — 
Competitive  Impact  and  Adequacy  of 
Service 

A  commenter  opposed  rescission  of 
sections  281.11  through  281.17  on  the 
grounds  that  MARAD  has  a  statutory 
obligation  to  consider  evidence  of 
competitive  impact  and  adequacy  of 
service  xmder  section  605(c)  of  the  Act 
(46  U.S.C.  1175). 

The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  has  held 
that  section  605(c)  of  the  Act  itself  is  not 
applicable  to  non-subsidized  operations. 
Sea-Land  Service,  Inc.,  v.  Dole,  supra. 
The  Court  of  Appeals  held  in  that  case 
that  section  60B{c)  of  the  Act  does  not 
impose  a  hearing  or  fact-finding 
requirement  on  requests  for  authority  to 
conduct  non-ssbsidized  operations.  Id. 
at  979.  While  dicta  in  Sea-Land  did  note 
that  an  equivalent  or  lesser  standard 
might  be  inferred  from  the  totality  of  the 
Act,  the  court  did  not  decide  what,  if 
any,  that  standard  might  be.  The  court 
also  refused  to  decide  "whether  the 
Secretary  can  permit  non-subsidized 
operations  of  contract  vessel  without 
considering  the  impact  upon  essential 
services  thereby  affected."  Id.  at  978. 


Although  MARAD  has  no  statutory 
obligation  to  consider  evidence  of 
competitive  impact  or  adequacy  of 
service  under  605(c}  in  considering  non- 
subsidized  services,  it  has  evaluated 
these  factors  in  this  final  rule  (see 
below)  and  in  the  regulatory  evaluation 
accompanying  this  rule.  MARAD 
recognizes  the  need  to  address  these 
considerations  in  response  to  concerned 
commenters.  On  the  basis  of  past 
experience  with  non-subsidized 
operation  in  different  trade  routes 
allowed  by  contract  amendments,  no 
harmful  competitive  impacts  have  been 
proven.  While  several  subsidized 
operators  have  coBtractual  authority  to 
conduct  certain  non-subsidized 
operations  (see  pp.  3-4).  two  of  those 
operators  (Waterman  and  Lykes)  have 
not  taken  advantage  of  their  ability  to 
conduct  non-subsidized  operations  in 
recent  years.  In  addition,  MARAD  has 
already  addressed  the  issues  of 
competitive  impact  and  adequacy  of 
service  in  relation  to  the  United  States 
Lines.  Inc.  non-subsidized  operations  in 
MSB  Docket  S-774.  In  that  docket,  the 
MSB  concluded  that  competitors  did  not 
carry  their  burden  of  proof  that  grant  of 
USL  application  for  non-subsidized 
services  would  have  significant  adverse 
impact  on  the  subsidized  operators.  Of 
the  U.S.-flag  subsidized  operators.  USL 
currently  provides  the  most  non- 
subsidized  competition. 

However.  MARAD  recognizes  that 
rescinding  the  existing  regulations  will 
allow  for  more  noQ-subsidized 
operations  than  existing  contract 
amendments  allow.  Further.  MARAD 
cannot  accurately  predict  what,  if  any, 
non-subsidized  operations  will  take 
place.  For  these  reasons.  MARAD  will 
assess  the  actual  impact  of  this  final  rule 
after  one  year  following  its  effective 
date,  and  invites  interested  parties  to 
comment  on  the  actual  impact  on  their 
operations  at  that  time. 

3.  Regulatory  Authority  of  MARAD 

Some  commenters  opposing 
revocation  argued  that  MARAD  lacks 
the  regulatory  authority  to  revoke  the 
rule.  They  contended  that  MARAD  did 
not  show  in  its  NPRM  why  existing 
restrictions  on  non>subsidized 
operations  by  subsidized  companies  are 
no  longer  necessary,  and  cited 
MARAD's  long  history  of  controlling 
such  operations.  Other  commenters 
contended  that  revocation  of  the 
regulations  is  long  overdue  to  allow 
subsidized  operators  flexibility  to  meet 
foreign-flag  competition.  One 
commenter  argued  that  with  the 
revocation  of  the  recapture  provisions 
(former  section  606(5))  of  the  Act,  the 
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regulations  have  no  close  tie  with  a 
specific  statutory  mandate. 

MARAD  has  the  authority  to  alter  its 
regulations  as  long  as  it  resorts  to  the 
appropriate  administrative  procedures. 
See  Motor  Vehicle  Manufacturers 
Association  v.  State  Farm  Mutual 
Automobile  Insurance  Co..  463  U.S.  29, 
42  (1983).  The  Supreme  Court  has 
recognized  that  "(r]egulatory  agencies 
do  not  establish  rules  of  conduct  to  last 
forever  .  .  .  and  that  an  agency  must  be 
given  ample  latitude  to  adopt  their  rules 
and  policies  to  the  demands  of  changed 
circumstances."  Permian  Basin  Area 
Rate  Cases,  390  U.S.  747,  784  (1968);  see 
also  Motor  Vehicle  Manufacturers, 
supra. 

The  existing  rules  were  promulgated 
in  1957.  and  the  history  of  controlling 
non-subsidized  operations  by  subsidized 
operators  through  their  ODS  contracts 
dates  back  prior  to  1957.  Since  then,  and 
especially  since  1970,  radical  changes 
have  occurred  in  the  liner  shipping 
environment  faced  by  U.S.-flag 
subsidized  operators.  These  changes  are 
further  elaborated  above  and  in  the 
regulatory  evaluation. 

The  NRPM  noted  that  "one  of  the 
main  reasons  for  rescinding  these 
regulations  is  to  encourage  subsidized 
operators  to  meet  foreign-flag 
competition  more  effectively"  (50  PR 
40879  (Oct.  7, 1985)).  The  radical 
changes  in  the  liner  industry,  including 
the  sharp  decline  in  the  U.S.-flag  share 
of  U.S.  liner  trade  from  27  percent  in 
1981  to  20.6  percent  in  1985  (reflecting 
primarily  a  decline  in  subsidized 
services),  require  a  reassessment  of  U.S. 
maritime  poUcy  in  order  to  fulfill  the 
mandate  of  section  101  of  the  Act. 
Restricting  a  subsidized  operator  from 
competing  freely  on  a  non-subsidized 
basis  hinders  operating  flexibility,  and 
the  ability  to  compete  with  foreign-flag 
operators.  With  most  ODS  contracts  due 
to  expire  in  the  1990*8  (see  page  four  of 
regulatory  evaluation),  subsidized 
operators  need  the  flexibility  to  compete 
on  a  non-subsidized  basis  to  begin  to 
make  the  transition  to  non-subsidized 
operations.  While  MARAD  is  aware  that 
an  increase  in  competition  among  U.S.- 
flag  operators  may  possibly  result  in 
displacement  of  less  efficient  services, 
and  downward  pressure  on  freight  rates, 
the  overall  efficiency  of  the  U.S.-flag 
liner  industry  should  increase,  and  U.S.- 
flag  participation  in  the  U.S.  liner  trades 
should  expand. 

4.  Economic  Impact  on  Industry 

Commenters'  opposing  the  NPRM- 
made  several  arguments  to  the  effect 
that  rescinding  the  rule  would  result  in 
negative  competitive  impacts  on  the 
liner  industry: 


(a)  Some  commenters  noted  that  liner 
trades  are  already  depressed,  and 
eliminating  existing  restrictions  on  non- 
subsidized  voyages  by  subsidized  liner 
companies  would  further  depress  the 
trades.  One  operator  (See-Land  Service, 
Inc.)  supported  this  contention  with  two 
studies  by  Manalytics,  Inc.  purporting  to 
analyze  the  impact  of  United  States 
Lines,  Inc.'s  non-subsidized  vessel 
deployment  on  U.S.-flag  liner  capacity  in 
the  east-west  trades.  That  operator 
concluded  that  existing  U.S.-flag  service 
in  the  east-west  trade  was  adequate  and 
United  States  Lines,  Inc's  deployment 
would  overtonnage  these  trades. 

MARAD  noted  in  the  NPRM  that  a 
major  reason  for  revoking  the  existing 
restrictions  was  to  encourage 
competition  with  foreign-flag  operators. 
The  argument  that  liner  trades  are 
already  depressed  is  more  reason  to 
revoke  the  existing  restrictions  on 
subsidized  liner  operators,  to  allow 
them  to  compete  with  foreign-flag 
operators  in  areas  where  cai;goes  are 
available,  without  the  concern  of 
requesting  a  prior  approval.  In  addition, 
experience  in  the  liner  trades  does  not 
support  the  alleged  negative  impact.  For 
example,  Lykes  Bros.  Steamship  Lines, 
Inc.,  redeployed  four  of  its 
containerships  from  the  U.S.  Pacific/Far 
East  trade  to  the  U.S.  Gulf/Europe  trade 
in  June  1986  due  to  the  dramatic 
decrease  in  freight  rates  in  the  Pacific- 
Far  East  trade.  Lykes  is  also  seeking  a 
buyer  for  six  new  foreign-built 
containerships  that  it  had  planned  to 
operate  on  a  non-subsidized  basis  in  the 
Pacific-Far  East  trade.  If  a  trade  is 
depressed  and  offers  little  prospect  for 
profitable  operations,  an  operator  is  not 
likely  to  deploy/redeploy  its  vessels  on 
a  non-subsidized  basis  (see  final 
regulatory  evaluation,  p.  6).  In  response 
to  the  Manalytics  studies  analyzing  the 
east-west  trades,  MARAD  believes  that 
the  analyses  are  unsupported  and 
overstated. 

Sea-Land  used  Manalytics'  estimates 
of  U.S.-flag  liner  capacity  as  a  measure 
of  adequacy  of  U.S.-flag  service  on  east- 
west  trade  routes.  These  estimates  did 
not  consider  efficiency  or  operating 
costs  relative  to  foreign-flag  vessels. 
While  deployment  of  an  inefficient, 
high-cost  U.S.-nag  vessel  adds  to  overall 
U.S.-flag  capacity,  it  may  not  be  able  to 
compete  effectively  against  foreign-flag 
vessels  for  U.S.  cargoes.  The  Maritime 
Subsidy  Board,  in  contrast,  considers 
actual  U.S.-flag  participation  in  the 
respective  liner  trades  as  a  measure  of 
adequacy  of  U.S.-flag  service  with  50 


percent  U.S.-flag  participation  as  the 
minimum  standard  for  adequacy.* 

Manalytics  assumed  that  U.S.-flag 
liner  capacity  in  1987  would  simply  be 
U.S.-flag  liner  capacity  in  1985  plus 
anticipated  U.S.-nag  newbuilding  (liner) 
deployments  for  1986-87.  The  analyses 
did  not  consider  deletions  from  the 
operating  fleet  or  the  impact  of  rates  and 
relative  costs  on  U.S.-flag  vessel 
deployments  over  time.  For  instance,  50 
of  68  U.S.-flag  liner  vessels  deployed  in 
1985  were  older  than  10  years,  steam- 
powered  and  had  30-42  man  crews.  In 
contrast,  modem  foreign-flag 
containerships  have  10-21  man  crews 
and  are  diesel-powered  (more  fuel- 
efficient  than  steam).  Thus,  many  of 
these  U.S.-flag  ships  have  already  been 
removed  from  service.  The  impact  of 
low  freight  rates  and  foreign  cost 
reductions  on  deployments  of  old 
inefficient  U.S.-flag  tonnage  is  reflected 
in  the  sharp  decline  in  U.S.-flag 
subsidized  sailings  from  1982  to  1985  as 
well  as  the  decline  in  U.S.-flag 
participation  in  U.S.  liner  trade  over  the 
same  period. 

Finally,  Manalytics  did  not  consider 
cross  trade  activities  by  U.S.-flag 
operators  in  the  aforementioned 
affidavits  despite  a  1983  Manalytics 
study  which  showed  that  21  percent  of 
U.S.-flag  liner  utilization  in  1982  was  for 
cross  trades  and  predicted  that  these 
trades  would  become  increasingly 
important  for  U.S.  liner  operators.* 

(b)  Several  commenters  argued  that  if 
the  regulations  were  rescinded, 
operators  would  use  subsidy  payments 
to  finance  non-subsidized  as  well  as 
subsidized  services,  driving  other  U.S.- 
flag  liner  services  out  of  business. 

MARAD  believes  that  it  is  unlikely 
that  subsidy  monies  will  be  used  to 
finance  non-subsidized  voyages.  ODS 
payments  do  not  compensate  operators 
for  all  their  cost  disadvantages  vis-a-vis 
foreign-flag  and  U.S.  unsubsidized 
operators  (e.g.,  crew  size,  fuel 
consumption,  cargo  handling  and 
maintenance  and  repair).  While 
MARAD  makes  ODS  payments  based 
on  an  operator's  accrued  costs, 
operators  must  eventually  pay  for  these 
incurred  costs  for  which  they  received 
subsidy.  Thus,  MARAD  believes  that 
subsidy  monies  could  not  be  used  as  a 
viable  source  of  financing  for  non- 
subsidized  voyages.  However,  to  assure 
that  ODS  monies  are  being  used  to  pay 


'  See  MsriiiiTie  Subsidy  Board  decision.  Docket  S. 
774.  U.S.  Lines.  Inc.  Application  for  Round-The- 
World  Service,  p.  28-30 

'  See  Manalytics.  Inc    'J.S.-flag  Crosslradmg. 
U.S.-flag  Crosstrading  Operations  and  US  Policy 
Options.  Vol.  2.  1984.  p.  3-4. 
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for  ODS  accruals  and  to  respond  to  the 
commentera'  concerns  about  use  of 
subsidy  payments  to  Hnance  non- 
subsidized  operations,  MARAD  will 
require  that  once  a  year  operators  sign 
and  submit  a  dociunent  prepared  by 
MARAD,  certifying  and  affirming  that 
ODS  payments  are  being  used  to  pay  for 
ODS  accrued  expenses. 

(c)  Two  commenters  contended  that  if 
the  regulations  were  rescinded,  new 
U.S.-flag,  foreign-built  vessels  would 
likely  be  deployed  on  a  non-subsidized 
basis  in  the  over-tonnaged  east-west 
trades  because  these  trades  involve 
large  volumes  of  high-valued, 
containerized  cargoes. 

The  claim  that  revocation  will  result 
in  the  concentration  of  unsubsidized 
services  on  high  volume  (east-west) 
routes  and  the  abandonment  of  services 
on  other  routes  is  also  unfounded  (see 
4(a)  above).  Assimiing  U.S.-flag 
modernized  or  newbuilding  capacity  is 
deployed  on  higher-volume  routes,  rates 
in  these  trades  would  fall  relative  to 
lower-volume  routes,  creating  an 
incentive  for  U.S.-flag  operators  to  serve 
the  lower-volume  routes.  In  addition,  by 
maintaining  services  on  several  routes, 
an  operator  would  minimize  the  adverse 
impacts  of  volume  or  rate  declines  in 
specific  trades. 

(d)  Several  commenters  contended 
that  U.S.-fIag  service  on  the  major  east- 
west  Une-haul  routes  is  adequate,  and 
thus  rescission  of  the  regulations  would 
not  increase  U.S.-flag  participation  in 
these  trades,  but  instead,  would 
negatively  affect  the  U.S.-fIag  liner 
industry,  contrary  to  the  purposes  and 
policies  of  the  Act  These  commenters 
further  argued  that  MARAD  should 
make  adequacy/inadequacy 
determinations,  not  rescind  the 
regulations. 

MARAD  does  not  beUeve  that  it  must 
make  adequacy /inadequacy 
determinations  regarding  non- 
subsidized  voyages  (see  section  605(c) 
arguments,  supra;  and  Sea-Land  v.  Dole, 
supra).  However,  MARAD  has 
considered  overall  adequacy  of  U.S.-flag 
service  in  relation  to  this  final  rule. 
United  States-Dag  participation  in  the 
east-west  trades  has  traditionally  been 
inadequate  by  any  standard  (see  Sea- 
Land  Service,  Inc.  V.  Kreps,  566  F.2d  763, 
767  (D.C.  Cir.  1977)).  Overall  U.S.-flag 
participation  in  U.S.  liner  trade  has 
steadily  declined  to  20.6  percent  in  1985. 
According  to  MARAD's  United  States 
Oceanbome  Foreign  Trade  Routes.  June 
1985,  (pp.  283-298),  only  in  one  year  on 
one  trade  route  from  1971-1983  has  U.S.- 
flag  participation  in  the  two-way  trades 
equalled  or  exceeded  the  "adequacy" 
goal  of  50  percent  U.S.-flag  participation. 


In  1984,  no  essential  trade  route  had 
U.S.-flag  participation  above  50  percent. 
Id.  in  view  of  such  consistent  overall 
inadequate  U.S.-flag  service,  MARAD 
believes  that  greater  U.S.-flag 
participation  in  the  foreign  trades  should 
be  encouraged  by  allowing  greater 
operating  flexibility  through  this  final 
rule. 

(e)  Preference  Cargoes.  One 
commenter  commented  that  repealing 
the  regulations  would  allow  an 
expansion  of  non-subsidized  services  by 
subsidized  operators  into  the  preference 
cargo  trade,  thus  reducing  the 
preference  cargoes  available  to  those 
U.S.-flag  operators  already  in  the  trade. 

The  Act  provides  no  protection 
against  non-subsidized  U.S.-flag 
competition  for  the  U.S.  share  of 
preference  cargoes.  MARAD  believes 
that  it  is  in  the  best  interest  of  the 
government  to  encourage  competition, 
especially  on  a  non-subsidized  basis,  for 
preference  cargoes,  to  prevent  rates 
from  becoming  artificially  high.  U.S.-flag 
operators  already  benefit  fi-om  the 
absence  of  direct  foreign-flag 
competition  for  preference  cargos.  In 
addition,  most  preference  cargoes  are 
exempted  from  application  of  the 
existing  regulations  due  to  the  1981 
amendments  to  the  regdations  (see  p.  5, 
supra). 

5.  Budgetary  Savings 

Some  commenters  criticized 
MARAD's  claim  in  the  NPRM  that  the 
government  could  save  $8.6  million  in 
ODS  savings  if  the  regulations  were 
repealed. 

MARAD  agrees  that  it  is  impossible  to 
quantify  actual  ODS  savings.  MARAD 
cannot  accuratdy  predict  what 
operators'  redeployment  and  investment 
plans  will  be  after  revocation.  In 
addition,  ODS  accrued  expenses  are 
expected  to  decline  with  or  without 
revocation  due  to  expiration  of  ODS 
contracts  and  scrapping  of  subsidized 
vessels,  making  an  accurate  prediction 
based  on  anticipated  annual  ODS 
accruals  impossible.  In  the  NPRM, 
MARAD  stated  that  the  savings  in  ODS 
should  be  $8.6  million.  The  $8.6  million 
figure  was  not  intended  to  be  an 
absolute  figure,  nor  was  it  intended  to 
be  the  main  reason  for  revocation. 
MARAD  simply  listed  it  as  one  of  the 
possible  benefits  that  would  accrue,  and 
gave  an  estimated  quantification  based 
on  three  percent  of  subsidized 
operations  operating  on  a  non- 
subsidized  basis.  While  some 
commenters  criticized  this  figure,  no 
commenter  offered  an  alternative  figure. 
Since  MARAD  acknowledges  that 
absolute  quantification  of  ODS  savings 


is  not  possible,  it  is  not  using  this  figure 
in  the  final  rule  as  support  for  its 
position.  However,  MARAD  still 
believes  ODS  savings  will  be  realized  as 
subsidized  operators  make  the  transition 
to  non-subsidized  operations. 

6.  Rebuttal  Comments 

One  conunenter  requested  the 
opportunity  to  respond  to  comments  it 
anticipated  from  subsidized  operators 
predicting  their  proposed  non- 
subsidized  voyages  in  their  comments  to 
the  NPRM. 

Subsidized  operators  did  not  choose 
to  predict  their  proposed  non-subsidized 
voyages  in  their  comments  on  the 
NPRM.  MARAD  believes  that  interested 
parties  have  had  more  than  sufficient 
time  to  express  their  views  on  the 
NPRM. 

MARAD's  response  to  arguments 
regarding  competitive  impact  and  other 
economic  consequences  of  revocation 
are  more  fully  addressed  in  the  final 
regulatory  evaluation. 

E.0. 12291,  Statutory  and  DOT 
Requirements 

The  Maritime  Administrator  has 
determined  that  this  final  rule  is  non- 
major  under  E.0. 12291,  and  thus  a 
regulatory  impact  analysis  is 
unnecessary.  The  rule  is  considered  to 
be  significant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  A  final  regulatory 
evaluation  has  been  prepared  on  the 
rule  and  will  be  placed  in  the  public 
docket.  The  Maritime  Administrator 
certifies  that  this  rulemaking  will  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  501  et  seq.).  This 
rulemaking  would  affect  only  U.S.-flag 
liner  operators  in  the  foreign  trade,  none 
of  which  is  a  small  entity  under  the 
applicable  criteria.  The  rulemaking 
includes  no  reporting  requirements  for 
the  collection  of  information  within  the 
scope  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.). 
Certification  dociunents  requiring 
provision  of  names  only  are  not 
considered  "information"  for  purposes 
of  the  Paperwork  Reduction  Act  and  its 
implementing  regulations  (5  CFR 
1320.7(k)((l)). 

List  of  Subjects  in  46  CFR  Part  281 

Administrative  practice  and 
procedure.  Grant  programs — 
transportation.  Maritime  carriers. 
Reporting  requirements. 
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PART  281-fNFORMATION  AND 
PROCEDURE  REQUIRED  UNDER 
LINER  OPERATING-DIFFERENTIAL 
SUBSIDY  AGREEMENTS 

1.  The  authority  citation  for  Part  281 
continues  to  read  as  follows: 

Authority:  Sec.  204.  49  Stat.  1987.  as 
amended;  46  U.S.C.  1114.  Interpret  or  apply 
sec.  606.  49  Stat.  2004,  as  amended.  46  U.S.C. 
1176. 

§§  281.11  through  281.17    (Removed] 

46  CFR  Part  281  is  amended  by 
removing  §§  281.11  through  281.17  and 
their  undesignated  heading  "Non- 
Subsidized  Voyages." 

Dated:  iVovember  24.  1986. 

By  Order  of  the  Maritime  Administrator: 
James  E.  Saari. 

Secretary,  Maritime  Administration. 
|FR  Doc.  86-26764  Filed  11-26-86:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubtic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  86-NiM-202-AD] 

Airworthiness  Directives;  Airbus  Model 
A3 10  Series  Airplanes. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  test,  inspection,  and 
rework,  if  necessary,  of  the  ram  air 
turbine  (RAT)  uplock  and  roller  on 
certain  Airbus  Model  A310  airplanes. 
This  action  is  prompted  by  reports  of 
failure  of  the  RAT  to  deploy  during 
ground  test  because  the  uplock  hook 
was  dented  and  the  roller  seized.  This 
action  is  necessary  to  ensure  that  the 
RAT  will  deploy  if  needed  to  provide 
emergency  standby  hydraulic  power  to 
the  flight  controls. 

DATE:  Comments  must  be  received  no 
later  than  January  20. 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-202-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Airbus  Industrie.  Airbus  Support 
Division.  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 


South,  C-68966,  Seattle,  Washington 
98168. 

8UPPLEMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  86-NM-202-AD.  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion:  The  Direction  Gen6rale  de 
L' Aviation  Civile  (DGAC)  has.  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Airbus 
Model  A310  series  airplanes.  During  a 
ground  test  of  the  ram  air  turbine  (RAT) 
extension  system,  the  RAT  failed  to 
deploy  when  conmianded  to  do  so  from 
the  flight  deck.  Subsequent  investigation 
revealed  that  the  uplock  hook  had 
developed  a  dent  where  it  contacted  the 
roller  in  the  extension  system.  In 
addition,  the  effect  of  the  dent  was 
aggravated  by  RAT  roller  seizure.  This 
condition,  if  not  corrected,  could  lead  to 
the  failure  of  the  RAT  to  deploy  when 
needed  to  supply  emergency  standby 
hydraulic  power  to  the  flight  controls. 

Airbus  Industrie  Service  has  issued 
Bulletin  A310-29-2010,  Revision  3.  dated 
August  21. 1985.  which  describes 


procedures  for  test,  inspection,  and 
rework,  if  needed,  of  the  RAT 
mechanism.  The  DGAC  has  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  test, 
inspection,  and  rework,  if  necessary,  in 
accordance  with  the  previously 
mentioned  service  bulletin. 
Incorporation  of  Modification  AI 5958, 
described  in  Airbus  Industrie  Service 
Bulletin  A3ia-29-2012.  Revision  1,  dated 
September  2, 1986,  would  constitute 
terminating  action  for  the  repetitive 
inspection  requirements  of  the  proposed 
AD;  this  modification  deals  with  the 
replacement  of  the  RAT  uplock  box. 

It  is  estimated  that  52  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $20,800. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  &cecutive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($400).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  |  39.13  of  Part  39  of 
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the  FedanJ  Aviation  Regulations  as 

follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11J8. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A310 
series  airplanes  «vith  serial  numbers 
listed  in  Airbus  Service  Bulletin  A31&- 
29-2010.  Revision  3.  dated  AAtgUBt  21, 
1985.  certificated  in  any  category. 
Compliance  is  required  within  700  hours 
time  in  service  after  the  effective  date  of 
this  AD. 

To  prevent  failure  of  the  ram  air  turbine 
(RAT)  extension  system  and  ensure 
deployment  of  the  RAT  when  required, 
accomplish  the  following,  unless  previously 
accomplished: 

A.  Test,  inspect,  and  rework,  if  necessary, 
the  RAT  uplock  hook  and  roller  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A310-29-2010,  Revision  3,  dated 
August  21, 1985. 

B.  Repeat  the  tests,  inspections,  and 
necessary  rework  required  by  paragraph  A., 
above,  at  intervals  not  to  exceed  1,400  hours 
time  in  service. 

C.  Incorporation  of  Modification  AI  5958, 
as  described  in  Airbus  Industrie  Service 
Bulletin  A31O-29-2012,  Revision  1,  dated 
September  2  1986,  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division.  Avenue  Didier  Daurat. 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on 
November  20, 1986. 
Leroy  A.  Keith, 

Acting  Director,  Northwest  Mountain  Region. 
[PR  Doc.  86-26710  Piled  11-26-86;  8:45  am] 
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14  CFH  Part  71 

[Alr^MG*  Docket  No.  I6-A6L-20] 

Proposed  Atteratfon  of  Federal  Airway 
V-493 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnow:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to 
realign  Federal  Airway  V-493  between 
the  Appleton.  OH,  (APE)  very  high 
frequency  omni-directional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  and  the  York.  KY.  (YRK) 
VORTAC.  This  realignment  will 
facilitate  movement  eastward  of  special 
use  airspace  and  thereby  enhance  high 
density  traffic  volume  which  is  north/ 
south  oriented  on  the  western  boundary 
of  the  special  use  airspace. 
DATE:  Comments  must  be  received  on  or 
before  December  29. 1986. 
AODRCSSEa:  Send  comments  on  the 
proposal  in  triphcate  to:  Director,  FAA. 
Great  Lakes  Region.  Attention:  Manager. 
Air  Traffic  Division,  Docket  No.  85- 
AGL-20.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  IL  e001& 

The  offficial  docket  may  be  examined 
in  the  Ruels  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  HIRTMER  INFORMATION  CONTACT: 

Mr.  Robert  Laser.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9248. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 


triplicate  to  the  address  listed  above. 
Commenters  ivishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  whidi  the  following 
statement  is  made:  'X^omments  to 
Airspace  Docket  No.  86-AGL-20."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
commimications  received  before  the 
specified  closing  date  fur  camments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  commenU  reeived.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
iat  comments.  A  report  summarizing 
each  substantive  pubhc  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  {NPRM} 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
realign  VOR  Federal  Airway  V-493 
between  Appleton,  OH,  VORTAC  and 
York,  KY.  VORTAC.  This  realignment  is 
predicated  upon  moving  R-5503 
eastward  to  facihtate  north/south  air 
carrier  traffic  flow  between  Columbus 
and  Cincinnati.  OH.  A  separate  docket 
action,  86-AGL-25,  proposes  to 
subdivide  and  relocate  R-5503 
Wilmington,  OH.  Section  71.123  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.65 
dated  January  2, 1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
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February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  Safety.  VOR  Federal 
Airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.123    [Amended] 

2.  S  71.123  is  amended  as  follows: 

V-493    [Amended] 

By  removing  the  words  "York,  KY; 
Appleton.  OH;"  and  substituting  the 
words  "York.  KY;  INT  York  030 
T(032°M)  and  Appleton.  OH. 
183°T(185°M)  radials:  Appleton;" 

Issued  in  Washington.  DC,  on  November 
20. 1986. 

Daniel  |.  Peterson. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  86-26712  Filed  11-26-86;  8:45  am] 
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14  CFR  Part  73 

(Airspace  Docket  No.  86-AWP-22) 

Proposed  Alteration  of  Restricted 
Area  R-2519  Point  Mugu.  CA,  and 
Revocation  of  Restricted  Area  R-2520 
Point  IMugu,  CA 

AGENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  lateral  boundaries  of  Restricted 
Area  R-2519  and  revoke  Restricted  Area 
R-2520  located  at  Point  Mugu.  CA.  The 
Department  of  Navy  (DON)  has 
requested  that  R-2519  be  slightly 
expanded  to  ensure  that  all  hazardous 
activity  is  contained  within  restricted 
airspace.  The  DON  also  requested  that 
R-2520  be  revoked  since  the  usage  of  the 


airspace  no  longer  justifies  permanent 
designation. 

DATE:  Comments  must  be  received  on  or 
before  December  29. 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Western-Pacific  Region,  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  86-AWP-22,  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Hawthorne.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  B.  Oltmanns.  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9245. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWP-22."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 


for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
Aviation  Regulations  (12  FR  Part  73)  to 
alter  the  lateral  boundaries  of  R-2519 
and  revoke  R-2520  at  Point  Mugu.  CA. 
The  DON  has  requested  that  a  slight 
expansion  of  R-2519  is  necessary  to 
ensure  that  all  conducted  hazardous 
activities  are  contained  within  restricted 
airspace.  The  DON  also  requested  that 
R-2520  be  revoked  since  the  airspace  is 
no  longer  used  and  no  longer  justifies 
permanent  designation.  Although  R-2519 
will  be  slightly  expanded,  with  the 
revocation  of  R-2520  the  net  effect  of 
this  proposed  action  will  be  to  return 
additional  airspace  to  the  flying  public. 
Section  73.25  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  ere  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 
The  Proposed  Amendment 
PART  73— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a).  1510, 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 19831;  14 
CFR  11.69. 

2.  §  73.  25  is  amended  as  follows: 
R-2520  Point  Mugu,  CA  (Remove). 
R-2519  Point  Mugu,  CA  (Amended). 
Remove  the  present  boundaries  and 

substitute  the  following: 

Boundaries.  Beginning  at  lat.  34*07'15'  N.. 
long.  119°07'40'  W.;  to  lat.  34'06'55'  N.,  long. 
119°0600"  W.;  to  lat.  34'04'15'  N.,  long. 
119"03'40-  W.;  to  lat.  34'0215-  N.,  long. 
119°04'20'  W.;  thence  3  nautical  miles  from 
and  parallel  to  the  shoreline  to  lat.  34*05'30' 
N.,  long.  119'13'00"  W.:  to  lat.  34'05'55-  N., 
long.  119"1115"  W.;  to  lat.  34*07'08'  N.,  long. 
119°09'32"  W.;  to  the  point  of  beginning. 

Issued  in  Washington,  DC  on  November  21, 
1986. 

Daniel  J.  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

[FR  Doc.  86-26711  Filed  ll-2&-e6;  8;45  am) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(File  No.  852  3235] 

Aquanautics  Coip^  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment;  Agreement 
Containing  Consent  Order  to  Cease 
and  Desist 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  San  Francisco 
manufacturer  of  marine  survival  suits  to 
notify  owners  and  users  of  its  suits  of  a 
safety  defect  that  is  potentially  life- 
threatening  and  send  a  repair  kit  to  all 
users  and  purchasers  it  can  identify  to 
correct  the  product  defect. 
DATE:  Comments  will  be  received  until 
January  27, 1987. 


ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6th  St.  and 
Pennsylvania  Avenue.,  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/B-4H.  Theodore  H.  Hoppoclc. 
Washington,  DC  20580:  (202)  376-8648. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  18  CFR  Part  13 

Marine  survival  suits.  Trade  practices. 

United  States  of  America  Before  Federal 
Trade  Commission 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of 
Aquanautics  Corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
the  proposed  respondent  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  Irom  the  use  of 
the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Aquanautics  Corporation  by  its  duly 
authorized  officers,  and  its  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Aquanautics 
Corporation,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware,  with  its  office  and  principal 
place  of  business  located  at  One 
Maritime  Plaza,  Suite  1750,  San 
Francisco,  CA  94111. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  attached  hereto. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 


(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
proposed  complaint  contemplated 
thereby,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  *vithdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  proposed  complaint 
attached  hereto. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  proposed  complaint  attached 
hereto  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
hereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  if 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
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compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
fmal. 

Order 

For  the  [lurpose  of  this  Order,  the 
following  definitions  shall  apply: 

1.  'The  Imperial  exposure  suit"  means 
an  exposure  suit  manufactured  by 
Imperial  Manufacturing  Corporation 
before  April  1980  for  sale  in  the  United 
States  or  for  use  on  vessels  documented 
or  numbered  pursuant  to  46  U.S.C. 
12101-12122  or  on  mobile  offshore 
drilling  units  subject  to  Coast  Guard 
regulation  pursuant  to  43  U.S.C.  1333. 
equipped  with  an  inflatable  bladder, 
called  a  high  rider  ring,  which  includes 
an  inflator  tube  which  is  glued,  but  not 
clamped,  to  the  elbow  of  the  high  rider 
ring. 

2.  "Imperial  Manufacturing"  means 
the  company  which  manufactured  and 
sold  the  Imperial  exposure  suit. 

3.  "Person"  means  any  individual, 
partnership,  corporation,  firm,  trust, 
estate,  cooperative,  association,  or  other 
entity. 

4.  "Distributor"  means  any  person 
who  purchased  or  received  on 
consignment  the  Imperial  exposure  suit 
for  resale. 

5.  "Retailer"  means  any  person,  other 
than  a  distributor,  who  sold  the  Imperial 
exposure  suit  to  the  public. 

6.  "Owner"  means  any  person  who 
purchased  the  Imperial  exposure  suit 
from  Imperial  Manufacturing,  a 
distributor,  or  a  retailer. 

7.  "User"  means  any  person  who  uses 
or  has  available  for  use  the  Imperial 
exposure  suit  irrespective  of  the 
ownership  of  that  suit. 

8.  "Panduit  strap"  means  the  plastic 
strap  of  the  type  used  to  secure  the 
inflator  tube  to  the  high  rider  rings  used 
on  exposure  suits  manufactured  by 
Imperial  Manufacturing  after  April  1980. 

9.  "The  modification  contemplated  by 
this  Order"  means  the  installation  of 
two  Panduit  straps  to  reinforce  the 
attachment  of  the  inflator  tube  to  the 
elbow  of  the  high  rider  ring  and 
installation  of  two  additional  Panduit 
straps  to  reinforce  the  attachment  of  the 
inflator  nozzle  to  the  inflator  tube. 

10.  "United  States"  means  the  fifty 
states,  the  District  of  Columbia,  and  all 
commonwealths,  territories  and 
possessions. 

1. 

It  Is  Ordered  That  respondent 
Aquanautics  Corporation,  a  corporation, 
its  successors  and  assigns,  and  its 


officers,  and  respondent's  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  offering  for  sale, 
sale  or  distribution  of  the  Imperial 
exposure  suit  or  any  other  exposure  suit 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing 
directly  or  by  implication,  that  any  such 
exposure  suit  provides  the  necessary 
flotation  and  head  and  shoulder  support 
for  the  user  to  fioat  safely  in  cold  or 
rough  water  or  diminishes  the  likelihood 
of  drowning,  unless  such  is  the  case. 

I 

It  Is  Further  Ordered  that  respondent 
do  forthwith  cease  and  desist  from 
failing  to: 

A.  Not  later  than  twenty  (20)  days 
after  the  date  of  service  of  this  Order, 
send,  by  first-class  mail  in  an  envelope 
clearly  marked  on  the  front  with  the 
words  "Contains  Exposure  Suit  Safety 
Information  And  New  Safety  Straps",  to 
each  owner  or  user  of  the  Imperial 
exposure  suit  for  whom  respondent 
possesses,  controls,  or  has  access  to  a 
mailing  address  the  following: 

1.  A  copy  of  Attachment  A(l]  to  this 
Order.  The  "Customer  Response  Card" 
depicted  in  Attachment  A(l)  shall  be 
provided  with  prepaid  postage  sufficient 
to  allow  it  to  be  mailed  first  class  to  the 
address  contained  thereon  without  the 
need  of  any  additional  postage; 

2.  A  sufficient  number  of  Panduit 
straps  to  effect  the  modification 
contemplated  by  this  Order  on  each  of 
the  Imperial  exposure  suits  respondent's 
records  show  that  the  owner  or  user  has; 

3.  A  copy  of  Attachment  B  to  this 
Order. 

B.  Respondent  $hall  not  be  obliged  to 
send  the  materials  listed  in 
subparagraphs  1  through  3  of  Paragraph 
A  herein  to  the  owner  or  user  of  the 
Imperial  exposure  suit  if  respondent  has 
records  which  show  that: 

1.  The  owner  or  user  of  the  Imperial 
exposure  suit  previously  has  received 
the  modification  contemplated  by  this 
Order;  or 

2.  The  Imperial  exposure  suit  was 
purchased  for  use  on  vessels  or 
structures  on  which  the  United  States 
Coast  Guard  requires  the  carriage  of 
Coast  Guard  approved  exposure  suits 
pursuant  to  the  following  regulations: 

a.  46  CFR  33.37; 

b.  46  CFR  94.41; 

c.  46  CFR  108.513;  or 

d.  46  CFR  192.41. 

C.  Not  later  than  twenty  (20)  days 
after  the  service  of  this  Order,  place  and 
cause  to  be  disseminated  the 


advertisements  attached  as 
Attachments  E(l)  and  E(2)  to  this  Order 
in  two  consecutive  issues  of  the 
following  publications  beginning  in  the 
earliest  possible  issue  of  each  such 
publication: 

1.  National  Fisherman; 

2.  The  Fisherman's  News; 

3.  The  Fisherman; 

4.  Alaska  Fisherman's  Journal; 

5.  The  Fish  Boat; 

6.  Pacific  Fishing;  and 

7.  Commercial  Fisheries  News. 

The  first  such  advertisement  in  each 
publication  shall  be  full  page  in  size  and 
be  in  the  form  of  Attachment  E(l);  the 
second  shall  be  one-half  page  in  size 
and  be  in  the  form  of  Attachment  E(l)  or 
Attachment  E(2). 

D.  Not  later  than  thirty  (30)  days  after 
the  service  of  this  Order,  send,  by  first- 
class  mail,  to  each  of  the  approximately 
8.000  current  holders  of  "Fisheries  Entry 
Permits"  issued  by  the  State  of  Alaska, 
at  the  address  shown  on  the  list  of 
holders  of  such  permits  available  from 
the  State  of  Alaska,  a  copy  of 
Attachments  A{2)  and  B  to  this  Order 
and  a  sufficient  number  of  Panduit 
straps  to  effect  the  modification 
contemplated  by  this  Order  on  one  (1) 
Imperial  exposure  suit. 

III. 

It  Is  Further  Ordered  that: 

A.  Not  later  than  fifteen  (15)  days 
after  the  date  of  service  of  this  Order, 
respondent  shall  contact  the  following 
distributors  of  the  Imperial  exposure  suit 
and  obtain  from  each  distributor,  or 
from  the  distributor's  available  records, 
the  names  and  addresses  of  all  persons, 
including  retailers,  to  whom  the  Imperial 
exposure  suit  was  sold  by  such 
distributors  to  the  extent  that  the 
distributors  have  such  information: 

1.  Atlantic  Survival  Company: 

2.  King  Neptune  Company; 

3.  Nordby  Company; 

4.  Seattle  Marine  and  Fishing  Supply 
Co.; 

5.  Shelikoff  Net  Company; 

6.  Eagle  Enterprises,  Inc.; 

7.  Englund  Marine  Supply  Company, 
Inc.;  and 

8.  Harry's  Plumbing  and  Heating. 

B.  Not  later  than  fifteen  (15)  days  after 
the  date  of  service  of  this  Order, 
respondent  shall  send,  by  first-class 
mail,  to  all  retailers  (a)  known  to  it  to 
have  sold  the  Imperial  exposure  suit  or 
(b)  which  become  known  to  it  to  have 
sold  the  Imperial  exposure  suit  as  a 
consequence  of  the  efforts  described  in 
Paragraph  III  A,  above,  the  following: 

1.  A  letter  in  the  form  of  Attachment 
C(l)  to  this  Order; 
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2.  A  copy  of  a  display  poster,  at  least 
24  inches  by  36  inches,  with  the  form 
and  content  of  Attachment  D  to  this 
Order;  and 

3.  A  minimum  of  sixty  (60)  Panduit 
straps  which  the  retailer  shall  be 
requested  to  distribute  free  of  charge  to 
any  person  who  requests  them  to  effect 
the  modification  contemplated  by  this 
Order.  Thereafter,  respondent  shall 
furnish  additional  Panduit  straps  free  of 
charge  to  any  distributor  or  retailer  who 
requests  them  for  application  to  the 
Imperial  exposure  suit  to  effect  the 
modification  contemplated  by  this 
Order. 

Respondent  shall,  within  forty-five 
(45)  days  after  the  date  of  service  of  this 
Order,  obtain  from  each  such  retailer,  or 
from  the  available  records  of  each  such 
retailer,  the  names  and  addresses  of  all 
persons  known  or  reasonably  believed 
to  be  owners  or  users  of  the  Imperial 
exposure  suit  to  the  extent  that:  (a)  The 
retailers  have  such  information  and  (b) 
the  retailers  are  willing  or  able  to  make 
such  information  available  to 
respondents. 

C.  Not  later  than  thirty  (30)  days  after 
the  service  of  this  Order,  respondent 
shall  send  to  each  distributor  of  the 
Imperial  exposure  suit  from  which 
respondent  obtained,  pursuant  to 
Paragraph  III  A  above,  (a)  the  names 
and  addresses  of  all  persons  to  whom 
the  Imperial  exposure  suit  was  sold  by 
that  distributor  or  (b)  the  response  that 
the  distributor  had  no  records  of  the 
names  and  addresses  of  any  owners  or 
users  of  the  Imperial  exposure  suit,  the 
following: 

1.  A  letter  in  the  form  of  Attachment 
C(2)  to  this  Order; 

2.  A  copy  of  a  display  poster,  at  least 
24  inches  by  36  inches,  with  the  form 
and  content  of  Attachment  D  to  this 
Order;  and 

3.  A  minimum  of  sixty  (60)  Panduit 
straps  which  the  distributor  shall  be 
requested  to  distribute  free  of  charge  to 
any  person  who  requests  them  to  effect 
the  modification  contemplated  by  this 
Order.  Thereafter,  respondent  shall 
furnish  additional  Panduit  straps  free  of 
charge  to  any  distributor  who  requests 
them  for  application  to  the  Imperial 
exposure  suit  to  effect  the  modification 
contemplated  by  this  Order. 

D.  Not  later  than  forty-five  (45)  days 
after  service  of  this  Order,  respondent 
shall  send,  by  first-class  mail,  to  all 
distributors  and  retailers  of  the  Imperial 
exposure  suit,  except  for  those 
distributors  and  retailers  from  which 
respondent  obtained,  (a)  the  names  and 
addresses  of  all  persons  known  or 
reasonably  believed  to  be  owners  or 
users  of  the  Imperial  exposure  suit  or  (b) 
the  response  that  the  distributor  or 


retailer  had  no  records  of  the  names  and 
addresses  of  any  owners  or  users  of  the 
Imperial  exposure  suit,  the  following: 

1.  A  letter  in  the  form  of  Attachment 
C(3)  to  this  Order; 

2.  A  copy  of  a  display  poster,  at  least 
24  inches  by  36  inches,  with  the  form 
and  content  of  Attachment  D  to  this 
Order  and 

3.  A  minimum  of  sixty  (60)  Panduit 
straps  which  the  distributor  or  retailer 
shall  be  requested  to  distribute  free  of 
charge  to  any  person  who  requests  them 
to  effect  the  modification  contemplated 
by  this  Order.  Thereafter,  respondent 
shall  furnish  additional  Panduit  straps 
free  of  charge  to  any  distributor  or 
retailer  who  requests  them  for 
application  to  the  Imperial  exposure  suit 
to  effect  the  modification  contemplated 
by  this  Order. 

E.  Respondent  shall  pay.  to  each 
retailer  or  distributor  to  whom  it  is 
required  to  send  Attachment  C(3),  the 
sum  of  ten  (10)  dollars  for  each  name 
and  address  of  an  owner  or  user  of  the 
Imperial  exposure  suit  such  retailer  or 
distributor  provides  to  respondent. 
Respondent  shall  pay  the  ten  (10)  dollars 
even  if  the  address  provided  is  not  a 
current  address.  Said  payment  must  be 
made  within  thirty  (30)  days  of 
respondent's  receipt  of  such  names  and 
addresses. 

Provided,  however,  that  respondent 
shall  not  be  required  to  pay  for  any 
name  and  address  provided  to  it 
pursuant  to  this  provision  if: 

1.  Respondent  determines  and 
documents  that  the  named  person(8) 
never  owned  or  used  the  Imperial 
exposure  suit;  or 

2.  Respondent  previously  had 
obtained  the  name  and  address  from 
any  retailer  or  distributor  prior  to  the 
date  Attachment  C(3)  was  sent  to  such 
retailer  or  distributor;  or 

3.  The  name  and  address  is  not 
contained  or  reflected  in  the  regularly 
kept  business  records  of  such  distributor 
or  retailer. 

IV. 

It  Is  Further  Ordered  that: 

A.  Respondent  shall  send,  by  first- 
class  mail,  to  each  person  reported  to 
respondent  to  be  or  who  claims  to 
respondent  to  be  an  owner  or  user  of  the 
Imperial  exposure  suit,  within  twenty 
(20)  days  of  respondent's  receipt  of  said 
report  or  claim.  Attachments  A(l)  and  B 
and  four  (4)  Panduit  straps  for  each  of 
the  Imperial  exposure  suits  reported  or 
claimed  to  be  owned  or  used  by  that 
person. 

B.  Respondent  shall  within  ten  (10) 
days  of  the  return  of  any  mailing  made 
pursuant  to  section  II  A,  sections  III  B, 
C,  or  D,  or  section  IV  A  of  this  Order 


marked  by  the  Post  Office  as 
undeliverable,  make  a  reasonable 
search  for  the  current  address  of  the 
addressee  of  each  returned  mailing.  For 
mailings  made  pursuant  to  Sections  II  A 
or  IV  A,  this  search  shall  include  the  use 
of  the  pertinent  telephone  directory, 
contacting  the  relevant  ship  registries 
and  listings  and  contacting  fishermen's 
unions. 

C.  Respondent  shall,  within  ten  (10) 
days  of  locating  a  new  address  through 
the  search  required  by  section  IV  B, 
send,  by  first-class  mail,  the  same 
Attachment(s)  and  number  of  Panduit 
straps  sent  to  the  original  address  to 
each  person  for  whom  a  new  address  is 
found. 


It  Is  Further  Ordered  that: 

A.  Respondent  keep  and  maintain  for 
three  years  from  the  date  of  service  of 
this  Order  the  following  records: 

1.  The  names,  addresses  and  dates  of 
mailing  of  all  notices  or  Panduit  straps 
required  by  this  Order 

2.  For  each  contact  respondent  makes 
pursuant  to  the  requirements  of  section 
III  A,  the  name  and  address  of  each 
distributor  contacted;  the  name  of  the 
representative  or  employee  of 
respondent  who  made  the  contact:  and  a 
record  of  the  response  the  distributor 
made  to  the  contact,  including,  but  not 
limited  to.  the  following  information:  (a) 
Did  the  distributor  state  that  it  had 
records  of  the  names  and  addresses  of 
owners  or  users  of  the  Imperial 
exposure  suit  which  it  agreed  to  provide 
to  respondent,  (b)  did  the  distributor 
state  that  it  had  records  of  the  names 
and  addresses  of  owners  or  users  of  the 
Imperial  exposure  suit  which,  for  any 
reason,  it  would  not  agree  to  provide  to 
respondent,  (c)  did  the  distributor  state 
that  it  had  no  records  of  the  names  and 
addresses  of  owners  or  users  of  the 
Imperial  exposure  suit  and  (d)  any  other 
response  the  distributor  made  regarding 
respondent's  efforts  to  obtain  from  it  the 
names  and  addresses  of  owners  or  users 
of  the  Imperial  exposure  suit; 

3.  Each  response  page  attached  to 
Attachment  C(l)  and  C(2)  of  this  Order 
returned  to  respondent  by  a  distributor 
or  retailer  of  the  Imperial  exposure  suit; 

4.  The  names,  addresses,  date  of 
receipt  and  source  of  the  report  of  all 
persons  reported  to  respondent  to  be 
owners  or  users  of  the  Imperial 
exposure  suit; 

5.  The  amount  of  payment,  the  date  of 
payment  and  the  name  and  address  of 
the  recipient  of  all  payments  made 
pursuant  to  section  III  E  of  this  Orden 
and 
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6.  The  total  number  of  Panduit  straps 
disseminated  by  lesiiNindent  pursuant  to 
the  provisions  of  this  Ord^. 

B.  Respondent  shall,  upoh  request, 
make  the  records  specified  in  section  V 
A  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying. 

VL 

It  Is  Further  Ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment  or  sale 
resulting  in  the  emei^gence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  which  may 
a^ect  compliance  obligations  arising  out 
of  the  Order. 

VII. 

It  Is  Further  Ordered  that  respondent 
shall,  within  one  hundred  twenty  (120) 
days  after  service  upon  it  of  this  Order, 
file  with  the  Commission  a  report  in 
writing,  setting  forth  in  detail,  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Attachment  A{1) 

[Company  Letterhead] 

Urgent  Notice  Re:  Your  Personal  Safety 

Dear  Imperial  Survival  Suit  Owner 

This  letter  is  to  inform  you  of  the  need  to 
make  immediate  modifications  on  your 
Imperial  Model  1409  exposure  suit  equipped 
with  a  high  rider  ring  because  you  may  be  in 
danger  during  an  emergency  if  you  use  it 
without  modifying  it. 

The  National  Transportation  Safety  Board 
has  concluded  that  a  serious  safety  hazard 
may  exist  in  Imperial  Model  1409  exposure 
suits  equipped  with  high  rider  rings 
manufactured  before  April  1980. 

According  to  our  records,  you  have 
purchased  an  Imperial  Model  1409  exptosure 
suit  equipped  with  a  high  rider  ring  made 
l>etween  1975  and  April  19ea  Ai  part  of  an 
agreement  we  have  reached  with  the  Federal 
Trade  Commission,  we  are  sending  you  this 
important  safety  warning  and  modification 
kit  for  your  Imperial  exposure  suit 

We  have  received  reports  that  the  inflator 
tube  assembly,  which  is  used  to  inflate  the 
high  rider  ring  in  these  suits,  has  separated 
when  individuals  have  attempted  to  inflate 
the  high  rider  ring  in  emergency  situations. 
This  separation  prevents  inflation  of  the  high 


rider  ring,  which,  when  inflated,  helps  keep 
the  head  and  shoulders  above  water. 

//  the  high  rider  ring  cannot  be  inflated,  the 
exposure  suit  does  tot  provide  you  with  the 
added  head  and  shoulder  support 
("freeboard"J  intended,  and  your  chance  of 
survival  in  an  emergency  situation  may  be 
reduced. 

We  have  developed  a  free,  simple 
modification  kit  to  Gx  this  problem  and 
eliminate  the  safety  hazard.  We  have 
enclosed  this  modification  kit  and  the 
instructions  for  its  use  in  this  mailing.  You 
can  complete  the  modification  in  just  a  few 
minutes  time.  Once  modified,  your  Imperial 
exposure  suit  will  afford  you  all  of  the 
protection  intended  when  it  was 
manufactured.  The  aiodification  kit  meets 
Coast  Guard  Standards. 

If  you  should  have  any  additional  Model 
1409  Imperial  exposure  suits  manufactured 
prior  to  April  1960,  er  know  of  anyone  else 
who  has  one,  please  be  sure  to  fill  out  and 
mail  the  enclosed  card.  We  will  send  anyone 
mailing  us  this  card  additional  free,  easy-to- 
use  kits  for  modifyiag  the  inflator  tube. 
Sincerely. 

Aquanautics  Corporation. 
Enclosures.  I 

Customer  Response  Card 

Please  send  me  additional  free 
modification  kit[s]  for  my  Imperial  Model 
1409  exposure  suitfs]  to  the  address  below. 
Name  -^^^^^^^——^—^^—^^^— 
Address  ■ 


#  of  Kits  needed 


Postage  Paid 
Aquanautics  Corporation 
FTC  Compliance 
One  Maritime  Plaza 
Suite  No.  1750 
San  Francisco,  CA  »4111-9852 

Attachment  A(2) 
[Company  Letterhead] 

Urgent  Notice  Re:  Your  Personal  Safety 

Dear  Fisheries  Entry  Permit  Holder 

This  letter  is  to  inform  you  of  the  need  to 
make  immediate  modifications  on  any 
Imperial  Model  1409  exposure  suit  equipped 
with  a  high  rider  ring  in  your  possession 
because  you  may  be  in  danger  during  an 
emergency  if  you  use  it  without  modifying  it. 
The  National  Transportation  Safety  Board 
has  concluded  that  a  serious  safety  hazard 
may  exist  in  Imperial  Model  1409  exposure 
suits  equipped  with  high  rider  rings 
manufactured  before  April  1980.  You  can 
determine  if  an  Imperial  Model  1409  exposure 
suit  was  manufactured  before  April  19S0  by 


checking  the  high  rider  raig.  If  there  are  no 
plastic  tie-down  straps  on  the  inflator  tube,  it 
was  manufactured  before  April  1980  and 
needs  modification. 

Because  of  your  occupation,  you  may  have 
purchased  an  Imperial  Model  1409  exposure 
suit  equipped  with  a  high  rider  ring  made 
between  1975  and  April  1980.  As  part  of  an 
agreement  we  have  reached  with  the  Federal 
Trade  Commission,  we  are  sending  you  this 
important  safety  warning  and  modification 
kit  for  such  an  Imperial  exposure  suit. 

We  have  received  reports  that  the  inflator 
tube  assembly,  which  is  used  to  inflate  the 
high  rider  ring  in  these  ssits,  has  separated 
when  individuals  have  attempted  to  inflate 
the  high  rider  ring  in  emergency  situations. 
This  separation  prevents  inflation  of  the  high 
rider  ring,  which,  when  inflated,  helps  keep 
the  head  and  shoulders  above  water. 

//  the  high  rider  ring  cannot  be  inflated,  the 
exposure  suit  does  not  provide  you  with  the 
added  head  and  shoulder  support 
("freeboard")  intended,  and  your  chance  of 
survival  in  an  emergency  situation  may  be 
reduced. 

We  have  developed  a  free,  simple 
modification  kit  to  fix  this  problem  and 
eliminate  the  safety  hazard.  We  have 
enclosed  this  modification  kit  and  the 
instructions  for  its  use  in  this  mailing.  You 
can  complete  the  modification  in  just  a  few 
minutes  time.  Once  modified,  the  Imperial 
exposure  suit  will  afford  you  all  the 
protection  intended  when  it  was 
manufactured.  The  modification  kit  meets 
Coast  Guard  standards. 

If  you  should  have  any  additional  Model 
1409  Imperial  exposure  suits  manufactured 
prior  to  April  1960,  or  know  of  anyone  else 
who  has  one,  please  be  lure  to  fill  out  and 
mail  the  enclosed  card.  We  will  send  anyone 
mailing  us  this  card  additional  free,  easy-to- 
use  kits  for  modifying  the  inflator  tube. 
Sincerely, 

Aquanautics  Corporation. 

Enclosures  I 

Customer  Response  Card 

Please  send  me  additional  free 
modification  kit(s)  for  my  Imperial  Model 
1409  exposure  suit(s)  to  the  address  below. 
Name 
Address  ' 


#  of  Kits  needed  - 


Postage  Paid 

Aquanautics  Corporation 

FTC  Compliance 

One  Maritime  Plaza 

Suite  No.  1750 

San  Francisco.  C  ^  941 1  ]  -9852 
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Tie-Down  Strap 
Installation  Instructions 

for  the 
Imperial  Exposure  Suit 


H  If  hose  has  detached 
•  Of  loosened,  push  firmly 
all  tfie  way  onto  elbow 


Lace  two  tie-down 
straps  around  each  end 
of  the  inflator  tube 
and  tighten 


Check  inflator  to  see 
that  if  operates  properly 
Trim  excess  straps 
with  sn^as 


Attachment  C(l) 

[Company  Letterhead] 

Urgent  Notice  Re:  The  Safety  of  Your 
Customers 

Dear  (Name  of  retailer): 

Imperial  Manufacturing  manufactured  and 
sold  an  exposure  suit  equipped  with  a  high 


rider  ring  ^odel  1409]  between  1975  and 
April  1980.  The  National  Transportation 
Safety  Board  has  concluded  that  a  serious 
safety  hazard  may  exist  in  this  model 
exposure  suit. 

We  have  received  reports  that  the  inflator 
tube  assembly,  which  is  used  to  inflate  the 
high  rider  ring  in  these  suits,  has  separated 
when  individuals  have  attempted  to  inflate 


the  high  rider  ring  in  emei^ency  situations. 
This  separation  prevents  inflation  of  the  high 
rider,  which,  when  inflated,  helps  keep  the 
head  and  shoulders  above  water. 

If  the  high  rider  ring  cannot  be  inflated,  the 
exposure  suit  does  not  provide  the  added 
head  and  shoulder  support  ("freeboard") 
intended  and  way  reduce  the  chance  of 
survival. 

We  have  reached  an  agreement  with  the 
Federal  Trade  Commission  to  attempt  to  1) 
notify  by  mail  as  many  owners  and  users  of 
Imperial  survival  suit  Model  1409  as  we  can 
find  of  the  hazard  inherent  in  their  suit  and  2) 
provide  them,  free  of  charge,  the  necessary 
Panduit  (tie-down)  straps  to  eliminate  the 
hazard. 

We  need  your  help  in  locating  the  names 
and  addresses  of  purchasers  or  users  of 
Model  1409  exposure  suits  equipped  with  a 
high  rider  ring  manufactured  prior  to  April 
1980.  Accordingly,  we  are  making  an  urgent 
request  that  you  check  your  records  for,  and 
provide  us  with,  the  names  and  addresses  of 
any  purchaser  or  user  of  an  Imperial  Model 
1409  exposure  suit  equipped  with  a  high  rider 
ring  manufactured  prior  to  April  1980  sold  by 
your  firm.  Moreover,  if  you  know  the  name 
and  address  of  any  other  owner  or  user  of 
these  suits,  please  provide  them  to  us  also. 

We  [have  enclosed]  or  [will  be  sending]  a 
poster  which  explains  to  your  customers  the 
hazard  and  how  to  get  a  free  modification  kit 
to  remedy  the  hazard.  Please  put  this  poster 
in  a  highly  visible  location  in  your  place  of 
business  so  that  your  customers  may  be 
informed  of  the  hazard  and  spread  the  word 
to  their  colleagues. 

We  [have  also  enclosed]  or  [will  also  send] 
a  supply  of  60  Panduit  straps  and  instructions 
for  their  use.  As  the  instructions  explain,  the 
simple  installation  of  four  of  these  straps  on 
the  inflator  tube  assembly  of  Imperial 
survival  suit  Model  1400  will  eliminate  this 
safety  hazard.  Please  make  these  Panduit 
straps  and  instructions  available  free  of 
charge  to  anyone  who  owns  or  uses  a  Model 
1409  exposure  suit.  If  you  should  need  more 
of  these  straps,  please  call  Nik  Salmela 
collect  at  206-^98-0245,  and  we  will  rush 
more  to  you  as  quickly  as  possible. 

Please  fill  out  the  attached  response  page 
and  return  it  to  our  attention  at  your  earliest 
convenience.  Thank  you  for  your  valuable 
assistance  in  our  effort  to  eliminate  this 
safety  hazard. 
Sincerely, 

Aquanautics  Corporation. 

[COMPANY  LETTERHEAD] 

[Addressee] 

Please  check  the  appropriate  boxes: 

[    ]  We  do  not  have  records  of  the  owners 
and  users  of  Imperial  Model  1400  Survival 
Suits  equipped  with  a  high  rider  ring 
manufactured  before  April  1980. 

[    J  We  do  have  records  of  the  owners  and 
users  of  Imperial  Model  1409  Survival  Suits 
equipped  with  a  high  rider  ring  manufactured 
before  April  1980. 

[    ]  We  will  make  these  names  and 
addressed  available  to  Aquanautics 
Corporation. 
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(    I  Wc  will  Bol  make  these  names  and 
■ddmMt  available  ki  Aquaaantict 
CorpocatiuB. 

Signature  of  aMdrarized  agent  

TWe 

Date 


Attachment  C(2) 

(Company  Letterhead] 

Urgent  Notice  Re:  The  Safety  of  Your 
Customers 

Dear  [Name  of  distributor^ 

[Optioaal  introductory  phraae:  At 
explained  in  his  earlier  contact  with  yoo|. 
Imperial  Manufacturing  manufactured  and 
sold  an  exposure  suit  equipped  with  a  high 
rider  ring  ^odel  1409)  between  1975  and 
April  198a  The  National  Transportation 
Safely  Board  has  concluded  that  a  serious 
safety  hazard  may  exist  in  this  model 
exposure  suiL 

We  have  received  reports  that  the  inilator 
tube  assembly,  which  is  used  to  inflate  the 
high  rider  ring  in  these  suits,  has  separated 
when  individuals  have  attempted  to  inflate 
the  high  rider  ring  in  emergency  situations. 
This  separation  prevents  inflation  of  the  high 
rider,  which,  when  inflated,  helps  keep  the 
head  and  shoulders  above  water. 

//  the  high  rider  ring  cannot  be  inflated,  the 
exposure  suit  does  not  provide  the  added 
head  and  shoulder  support  ('freeboard") 
intended  artd  may  reduce  the  chance  of 
survival. 

We  have  reached  an  agreement  %tfith  the 
Federal  Trade  Commission  to  attempt  to  1] 
notify  by  mail  as  many  owners  and  users  of 
Imperial  survival  suit  Model  1409  as  we  can 
find  of  the  hazard  inherent  in  their  suit  and  2] 
provide  them,  free  of  charge,  the  necessary 
Panduit  (tie-down)  straps  to  eliminate  the 
hazard.  You  already  have  assisted  us  in  this 
effort  by  providing  us  with  any  names  and 
addresses  of  owners  and  users  of  this 
Imperial  Survival  suit  which  you  have. 

We  [have  encloaed]  or  (will  be  sending]  a 
poster  which  explains  to  your  customers  the 
hazard  and  how  to  get  a  free  modification  kit 
to  remedy  the  hazard.  Please  put  this  poster 
in  a  highly  visible  location  in  your  place  of 
business  so  that  jrour  customers  may  be 
informed  of  the  hazard  and  spread  the  word 
to  their  colleagues. 

We  [have  abo  endosed]  or  (will  also  send] 
a  supply  of  80  Panduit  straps  and  instructions 
for  their  use.  As  the  instructions  explain,  the 
simple  installation  of  four  of  these  straps  on 
the  inflator  tube  assembly  of  Imperial 
survival  suit  Model  1409  will  eliminate  this 
safety  hazard.  Please  make  these  Panduit 
straps  and  instructions  available  free  of 
charge  to  anyone  who  owns  or  uses  a  Model 
1409  exposure  suit.  If  you  should  need  more 
of  these  straps,  please  call  Nik  Sabnela 


collect  at  206-698-0245,  and  we  will  rush 
more  to  you  as  quickly  as  possible. 

Please  fill  out  the  attached  response  page 
and  return  it  to  our  attention  at  your  earliest 
convenience.  Thank  you  for  your  valuable 
assistance  in  our  effort  to  eliminate  this 
safety  hazard. 
Sincerely, 

Aquanautics  Corporation. 

[Company  Letterhead] 

[Addressee] 

Please  check  the  appropriate  boxes: 

[     ]  We  do  not  have  records  of  the  owners 
and  users  of  Imperial  Model  1409  Survival 
Suits  equipped  with  a  high  rider  ring 
manufactured  before  April  1980. 

[    ]  We  do  have  records  of  the  owners  and 
users  of  Imperial  Model  1409  Survival  Suits 
equipped  with  a  high  rider  ring  manufactured 
before  April  1980. 

(    ]  We  will  make  these  names  and 
addressed  available  to  Aquanautics 
Corporation. 

[    ]  We  will  not  make  these  names  and 
addresses  available  to  Aquanautics 
Corporation. 

Signature  of  authorized  agent 

Title ■ 

Date    — 

Attachment  C(3) 

[Company  Letterhead] 

Urgent  Notice  Re:  The  Safety  of  Your 
Customers 

This  is  so  important  that  we  will  pay  you  to 
help  us. 

Dear  [Name  of  distributor  or  retailer): 

As  we  explained  In  our  eariier  contact  with 
you,  we  urgently  need  your  help  in  locating 
your  customers  who  purchased  an  Imperial 
exposure  suit  (Model  1409]  and  we  will  pay 
you  to  help  us.  Your  efforts  might  save  the 
life  of  one  of  your  customers  or  neighbors. 

Between  1975  and  April  1980,  Imperial 
Manufacturing  manufactured  and  sold  an 
exposure  suit  equipped  with  a  high  rider  ring 
(Model  1409).  The  National  Transportation 
Safety  Board  has  concluded  that  a  serious 
safety  hazard  may  exist  in  this  model 
exposure  suit. 

We  have  received  reports  that  the  inflator 
tube  assembly,  which  is  used  to  inflate  the 
high  rider  ring  in  these  suits,  has  separated 
when  individuals  have  attempted  to  inflate 
the  high  rider  ring  in  emergency  situations. 
This  separation  prevents  inflation  of  the  high 
rider,  which,  when  inflated,  helps  keep  the 
head  and  shoulders  above  water. 

//  the  high  rider  ring  cannot  be  inflated,  the 
exposure  suit  does  not  provide  the  added 
head  and  shoulder  support  ("freeboard") 
intended  and  may  reduce  the  chance  of 
survival. 


We  have  reached  an  agreement  with  the 
Federal  Trade  Commission  to  attempt  to  1) 
notify  by  mail  as  many  owners  and  users  of 
Imperial  survival  suit  Model  1409 
manufactured  prior  to  April  1980  as  we  can 
find  of  the  hazard  inherent  in  their  suit  and  2) 
provide  them,  free  of  charge,  the  necessary 
Panduit  (tiedown)  straps  to  eliminate  the 
hazard. 

We  need  your  help  in  locating  the  names 
and  addresses  of  purchasers  or  users  of 
Model  1409  exposure  suits  equipped  with  a 
high  rider  ring  manufactured  prior  to  April 
1960.  Accordingly,  we  are  making  an  urgent 
request  that  you  check  your  records  for,  and 
provide  us  with,  the  names  and  addresses  of 
any  purchaser  or  user  of  an  Imperial  Model 
1409  exposure  suit  equifiped  with  a  high  rider 
ring  manufactured  prior  to  April  1980  sold  by 
your  firm.  Moreover,  if  you  know  the  name 
and  address  of  any  other  owner  or  user  of 
these  suits,  please  provide  them  to  us  also. 

We  understand  that  such  a  records  check 
is  not  without  cost  to  you.  In  an  attempt  to 
help  defray  the  cost  of  searching  for  and 
providing  us  with  the  requested  names  and 
addresses,  we  will  pay  you  ten  dollars 
($10.00)  for  each  name  and  address  of  a 
purchaser  or  user  of  an  Imperial  Model  1409 
survival  suit  you  send  us.  You  will  receive 
your  payment  even  if  you  do  not  have  the 
most  current  address  for  the  purchaser  or 
user.  You  will  receive  this  payment  within  30 
days  of  our  receipt  of  your  bona  fide  list  of 
names  and  addresses. 

In  addition,  we  have  [enclosed]  or  [already 
sent  you]  a  poster  which  explains  to  your 
customers  the  hazard  and  how  to  get  a  free 
modification  kit  to  remedy  the  hazard.  Please 
put  this  poster  in  a  highly  visible  location  in 
your  place  of  business  so  that  your  customers 
may  be  informed  of  the  hazard  and  spread 
the  word  to  their  colleagues. 

We  have  also  (enclosed]  or  [already  sent 
you]  a  supply  of  60  Panduit  straps  and 
instructions  for  their  use.  As  the  instructions 
explain,  the  simple  installation  of  four  of 
these  straps  on  the  inflator  tube  assembly  of 
Imperial  survival  suit  Model  1409  will 
eliminate  this  safety  hazard.  Please  make 
these  Panduit  straps  and  instructions 
available  free  of  charge  to  anyone  who  owns 
or  uses  an  Imperial  Model  1409  exposure  suit 
equipped  with  a  high  rider  ring  manufactured 
before  April  1980.  If  you  should  need  more  of 
these  straps,  please  call  Nik  Salmela  collect 
at  206-698-0245,  and  we  will  rush  more  to 
you  as  quickly  as  possible. 

We're  counting  on  you  to  make  your  best 
effort  to  locate  the  names  and  addresses  of 
owners  and  users  of  this  exposure  suit. 
Thank  you  for  your  valuable  assistance  in 
our  effort  to  eliminate  this  safety  hazard. 
Sincerely, 

Aquanautics  Corporation. 

BtLUNQ  CODE  675(M)1-M 
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IMPORTANT 
SAFETY 
NOTICE 

For  Imperial  ExpoBure  Suit  users 
with  High  Rider  Blng 

SAFETY  MODIFICATION  NEEDED 

Ask  your  Dealer  for  the  FREE  Safety  Modtfloatlon  Kit 


WHQ:  If  you  OMn  an  Imparlal  SuTTlTal  Suit 
•qulppad  with  «  Hl«h  Rldor  IUn«  (liodal  1409) 
manufaetuntf  iMfara  AprU  1960  -  oontMtTpur 
nauaat  Imperial  Daalar  tonmsdlataly. 

To  datarmlna  whan  your  suit  was  made, 
lock  far  the  manufacturing  data  atamp  inside 
the  back  of  the  Midi  of  the  Butt.  If  ttMM  to  NO 
date  Mamp.  the  suit  waa  manufacbuwl  prior 
to  1981.  Than  dwok  your  H10i  Rldw  Rln^  If 
there  are  no  plaaUo  Ua-down  straps  on  the 
Inflator  tube.  It  was  manufactured  before 
AprU  1960  tc  needs  modlflcetlon. 

WHY:  A  drfeot  may  exist  causing  the 
Inflator  assembly  on  the  High  Rider  Ring  to 
separate,  preventing  its  proper  inflation. 
Proper  Inflation  of  this  ring  is  impoitant 
because  It  holds  the  body  In  a  moreuprtght 
position  -  Incraaalng  your  chance  of  surrlval. 

The  only  modlOaatlon  flseded  Is  to  ths 
High  Rider  Ring aooeeem J.  The  suit  Itself  Is  In 
no  other  way  affseted. 

FRHH  F!X:  The  modinoation  required  Is 
easy  and  quick.  And  thora's  no  need  to  bring 
In  the  suit  for  this  roodlfloaaon.  Just  ask  your 
dealer  for  the  FREE  Safety  Modltkatlon  Kit 

This  d&lt-youraelf  kit  oontalne  four 
8lmpl»b>instaU  tte^lown  straps.  These  will 
ensure  a  secure  oonnectton  to  keep  the  High 
Rider  Ring  inflatad  when  in  use  (see  illustra- 
tions at  right).  Though  this  modification  la 
quick  and  easy.  It's  important  that  It  be  made 
for  your  assured  safety.  The  kit  meets 
Coast  Qtiard  standards.  If  your  dealer  Is 
out  of  the  kit  simply  write  us  for  a  free  kit 
at: 

.»OUAMAimCS 


One  UarlUma  Plaza,  Suite  1750 
San  Francisco.  CA  94111 


Tie-Down  Strap 
Installation  Instructlona 

for  the 
Imperial  Exposure  Suit 


Lace  two  lie-Comm 
Straps  afound  each  tnS 
ol  the  mliaioi  tube 
ano  lighten 


Check  viHaiuf  to  see 
that  II  eoeiBies  coceriy 
Tnm  e>cess  CKacs 
with  snos 


BEST  COPY  AVAILABLE 
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IMRDRTANT 
SAFETY 
NOTICE 

For  Imperial  Exposure  Suit  users 
with  High  BAder  Btog 

SAFETY  MODIFICATION  NEEDED 


Send  or  call  for  a  FREE  Safety  Modification  Kit 


WHO:  If  you  own  Ml  Impwlal  Survival  Suit 
equipped  with  a  Hl^  Ridar  Ring  (ModM  1409) 
manufactured  before  April  1980-oontaot 
AquanauUoa  Corporation  for  a  FREE  safety 
modification  kit. 

To  determine  when  your  suit  was  made, 
look  for  the  manufacturing  date  stamp  Inside 
the  back  or  the  neck  of  the  suit  If  there  Is  NO 
date  stamp,  the  suit  was  manufactured  prior 
to  1981.  Then  check  your  High  Rider  Ring.  If 
there  are  no  plastic  tie-down  straps  on  the 
Inflator  tube.  It  was  manufactured  before 
April  1980  4e  needs  modification. 

WHY:  A  defect  may  exist  causing  the 
Inflatcr  assembly  on  the  High  Rider  Ring  to 
aspante,  preventing  its  proper  inflation. 
Proper  Inflation  of  this  ring  Is  important 
because  it  holdB  the  body  In  a  more  upright 
position  -  Increasing  your  chance  at  survival 

The  only  modtfloatlon  needed  is  to  the 
High  Rider  Ring  accessory.  The  suit  itself  is  in 
no  other  way  affected. 

FREE  FIX:  The  modification  required  is 
easy  and  quick.  And  there's  no  need  to  bring 
In  the  suit  for  this  modlfloauon.  We  will 
eend  you  a  FREE  aafety  modification  kit  to 
correct  this  problem. 

This  do-tt-youradf  kit  contains  four 
slmple-to-tnstan  Oe^lown  straps.  These  will 
ensure  a  sscuie  connection  to  keep  the  High 
Rider  Ring  Inflated  when  In  use  (see  Ulustra- 
tkms  at  right).  Though  this  modtfloatlon  Is 
quHdc  and  easy,  it's  Important  that  it  be  made 
for  your  assured  safety.  The  kit  meets 
Coast  Ouard  standards. 

For  your  FREE  modification  kit. 
simply  write  to: 


One  Maritime  Flaza,  Suite  1780 
San  Francisco.  CA  94111 

or  caU  us  collect  at     (41S)  656-6629 


Tie-Down  Strap 
Installation  Instructions 

for  the 
Imperial  Exposure  Suit 


HighRidef  Rng 
(Vlodeii409) 


H  hoee  has  detached 
or  kxjsened.  push  hmHy 
all  ihe  way  onto  etxsw 


Lace  two  tie<town 
straps  around  each  end 
ol  the  inflator  tube 
and  tighten 


Oeck  mflator  to  see 
ttet  It  operates  properly 
Thm  excess  straps 

v«m  snips 
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Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Aquanautics 
Corporation,  One  Maritime  Plaza.  San 
Francisco,  CA  94111. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
^Ulter^sted  persons.  Comments  received 
d(mng:}fiis  period  will  become  part  of 
the  public  record.  After  60  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  Imperial 
Manufacturing  Corporation,  a  company 
previously  owned  by  Aquanautics, 
made  false  and  misleading 
representations  regarding  the  flotation 
safety  capabilities  of  the  Imperial  Model 
1409  survival  suit.  Model  1409  survival 
suits  are  one-piece,  hooded  jump  suit- 
like garments  made  of  a  flexible, 
buoyant  material  (neoprene)  which, 
when  donned,  completely  enclose  the 
body,  except  for  the  nose  and  eyes. 
They  are  designed  to  protect  the  wearer 
from  the  effects  of  hypothermia  and  to 
provide  flotation  in  emergency 
situations,  such  as  the  sinking  of  a  boat 
or  the  collapse  of  an  offshore  oil  drilling 
rig.  Model  1409  survival  suits  are 
equipped  with  an  inflatable  flotation 
bladder — called  a  high  rider  ring — which 
is  intended  to  allow  the  wearer  to  keep 
his  or  her  head  and  shoulders  more 
upright  in  the  water.  The  wearer  must 
blow  up  the  high  rider  ring  by  the  use  of 
a  flexible  hose  called  the  inflator  tube. 
The  inflator  tubes  on  Model  1409 
survival  suits  were  inadequately  affixed 
to  the  high  rider  ring  and  have  pulled  off 
in  use.  The  result  is  that  the  ring  cannot 
be  inflated  or  will  not  remain  inflated. 
The  complaint  alleges  that,  contrary  to 
Imperial's  representations,  the  Model 
1409  survival  suit  will  not  consistently 
and  safely  provide  the  necessary 
flotation  and  head  and  shoulder  support 
for  the  user  to  float  safely  in  cold  water 
for  lengthy  periods  of  time  because  of 
the  failure  cf  the  inflator  tube 
consistently  to  inflate  the  high  rider  ring. 

The  proposed  consent  order  prohibits 
Aquanautics  from  representing  that  any 
survival  suit  it  sells  provides  the 
necessary  head  and  shoulder  support  for 
the  user  to  float  safely  in  cold  or  rough 
water  or  will  diminish  the  likelihood  of 
drowning  unless  such  is  the  case. 

The  proposed  consent  order  also 
requires  Aquanautics  to  send,  by  first 
class  mail  to  owners  and  users  of  the 
Model  1409  survival  suit,  a  notice  which 


both  warns  of  the  possible  failure  of  the 
high  rider  ring  inflator  tube  and  contains 
a  simple  kit  conasting  of  four  plastic  tie- 
down  straps  (Panduit  straps)  which  the 
owner  or  user  can  install  on  the  inflator 
tube.  This  simple  modification  is 
intended  to  prevent  the  inflator  tube 
from  separating  from  the  high  rider  ring. 
Aquanautics  is  required  to  send  this 
notice  to  any  owner  or  user  whose  name 
and  address  it  currently  possesses  or 
subsequently  obtains  pursuant  to  the 
provisions  of  the  Order. 

The  proposed  order  requires 
Aquanautics  to  undertake  various 
efforts  to  obtain  as  many  names  and 
addresses  of  owners  or  users  of  the 
Model  1409  survival  suit  as  possible. 
Aquanautics  must  ask  all  of  its  retailers 
and  distributors  who  sold  Model  1409 
survival  suits  to  provide  it  with  the 
names  and  addresses  of  any  purchasers 
or  users  in  their  files.  If  the  retailer  or 
distributor  has  such  information  but  is 
unable  or  unwilling  to  provide  it,  the 
proposed  order  requires  Aquanautics  to 
offer  such  retailers  or  distributors  $10.00 
per  name  and  address  to  compensate 
them  for  the  cost  of  searching  for  and 
providing  such  information.  In  addition, 
the  proposed  order  requires 
Aquanautics  to  place  a  full  page 
advertisement  followed  by  a  half  page 
advertisement  in  two  consecutive  issues 
of  seven  periodicals  targeted  to  the 
fishing  and  boating  industry.  These 
advertisements  warn  owners  or  users  of 
the  Model  1409  survival  suit  of  the 
possible  failure  of  the  inflator  tube  and 
inform  them  how  to  contact 
Aquanautics  to  obtain  a  free  repair  kit 
to  prevent  this  hazard.  The  proposed 
order  also  requires  Aquanautics  to 
provide  its  distributors  and  retailers 
with  a  display  poster  which  warns  their 
customers  of  the  hazard.  Aquanautics 
must  also  provide  retrofit  kits  to  each  of 
its  distributors  and  retailers  so  that  any 
owner  or  user  of  the  Model  1409  survival 
suit  who  sees  this  poster  can  obtain  a 
free  retrofit  kit  on  the  spot. 

Additionally,  because  of  the  high 
concentration  of  commercial  fishermen 
in  Alaska,  some  of  whom  live  relatively 
isolated  lives,  the  proposed  order 
requires  Aquanautics  to  send  warning 
notices  regarding  the  inflator  tube 
problem  to  the  registered  owners  of  the 
approximately  8000  Alaska  commercial 
fishing  boats  to  whom  "Fisheries  Entry 
Permits"  have  been  issued  by  the  state 
of  Alaska. 

Finally,  the  proposed  order  contains 
standard  provisions  that  require 
Aquanautics  to  maintain  records  of 
compliance  for  3  years:  to  provide  the 
Commission  with  30  days  notice  of 
corporate  changes;  and  to  file  a 


compliance  report  within  120  days  after 
service  of  the  complaint  and  order. 
The  purpose  of  this  analysis  is  to 
facilitate  public  comment'on  the 
proposed  order;  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Emily  H.  Rock, 
Secretary. 

|FR  Doc.  86-26501  Filed  11-26-86:  8:45  am| 
BILLING  CODE  6750-01-M 


16  CFR  Part  13 


(File  No.  8510126] 

J.  Thomas  Amo,  M.D.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  62  doctors  in 
Meadville,  Pennsylvania  from  entering 
into  any  agreement  to  refuse  to  deal 
with  any  physician,  group  of  physicians, 
or  hospital,  or  from  refusing  to  refer 
patients,  for  the  purpose  of  restricting  or 
lessening  competition.' 

DATE:  Comments  will  be  received  until 
January  27, 1987. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136, 6th  St.  and  Pa. 
Ave.,  NW..  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/B-823.  M.  Elizabeth  Gee, 
Washington,  DC  20580  (202)  724-1341. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comaient  is  invited. 
Such  comments  or  views  will  be 


'  Three  of  the  respondents  named  in  Attachment 
A  to  this  order  have  separate  proposed  consent 
agreements  identical  to  this  entered  against  them. 
The  proposed  consent  agreaments  with  respondents 
|.  Henry  Burkholder,  M.D.,  Daniio  L  Guanzon,  M.D.. 
and  Lucia  Pagniello.  M.D.  are  available  at  the  FTC's 
Public  Reference  Branch.  Room  H-130.  6th  St.  and 
Pa.  Ave..  NW..  Washington.  DC  20580. 
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considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b){14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Physicians.  Trade  practices. 

United  States  of  America,  Before 
Federal  Trade  Commission 

[File  No.  851-0126] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  J.  Thomas  Amo,  M.D.. 
Azhar  Aslam.  M.D.,  Barry  B.  Bittman, 
M.D..  Raymond  J.  Bridge.  MB.,  Gerald 
M.  Brooks.  M.D.,  J.  Henry  Burkholder, 
M.D.,  Kwang  Y.  Choi.  M.D.,  Candido  T. 
Cortes.  Jr.,  M.D.,  Aiman  N.  Daghestani, 
M.D..  Arthur  G.  Deininger.  M.D.. 
Timothy  Downing,  M.D..  M.  Bruce 
Dratler,  M.D.,  Robert  A.  Driscoll,  M.D., 
David  W.  Dunn,  M.D.,  Victor  B.  Farrah. 
D.O.,  Nicholas  J.  Fedorka,  D.M.D.. 
Edward  M.  Fine,  M.D..  Mark  R.  Foster. 
M.D.,  Luis  C.  Gomez.  M.D.,  Danilo  L. 
Guanzon,  M.D.,  Mary  B.  Hagamen,  M.D.. 
Alanson  O.  Hibbard,  M.D..  WiUiam  T. 
Holland.  Jr.,  M.D..  Ronald  A.  Kellogg, 
M.D..  Lucille  Kirchner,  M.D.,  David  D. 
Kirkpatrick.  Jr..  M.D..  Robert  L. 
Kirkpatrick.  M.D.,  George  Kwitka.  M.D.. 
James  H.  Larson.  M.D..  Curtis  H.  Laub. 
M.D.,  Donald  E.  LaVay.  M.D..  Ovunda  A. 
Lawson,  D.O..  Seung  C.  Lee.  M.D..  Brian 
F.  Mcintosh,  M.D..  James  R.  McLamb, 
M.D..  Mohamad  Moakeh.  M.D.  Rebecca 
F.  Morris.  M.D..  William  J.  Morris,  M.D.. 
Spero  E.  Moutsos.  M.D..  Robert  N. 
Moyers.  M.D..  John  B.  Nesbitt.  M.D.. 
Vincente  R.  Ordinario,  Jr..  M.D.,  Edward 
J.  Owens.  D.O.,  Lucia  Pagniello.  M.D.. 
William  K.  Petrella.  D.O..  Joseph  G. 
Piroch,  M.D..  Paul  T.  Poux.  M.D..  Tariq 
Qureshi,  M.D.,  Renato  P.  Ramirez,  M.D.. 
Stacey  A.  Robertson.  D.O..  Diogenes  A. 
Saavedra.  M.D.,  Robert  A.  Santora. 
M.D..  Lawson  C.  Smart.  M.D..  Fred  W. 
Strickland.  Jr..  M.D..  William  D. 
Sullivan,  M.D..  John  O.  Taylor,  M.D., 
Christopher  W.  Thomas,  M.D.,  Ronald 
M.  Vrablik,  M.D.,  Thomas  M.  Watson, 
M.D..  Randy  S.  Zelen,  M.D.,  and  John  B. 
Zinnamosca,  M.D. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of 
respondents  and  it  now  appearing  that 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  Order  to  cease 
and  desist  from  engaging  in  the  acts  and 
practices  being  investigated. 

It  Is  Hereby  Agreed  by  and  between 
respondents  and  their  duly  authorized 
attorneys  and  counsel  for  the  Federal 
Trade  Commission  that: 


1.  Respondents  are  physicians 
licensed  and  doing  business  under  and 
by  virtue  of  the  laws  of  the 
Commonwealth  of  Pennsylvania.  Their 
mailing  addresses  are  listed  in  the 
Appendix  attached  hereto. 

2.  Respondents  admit  all  of  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  respondents,  in 
which  event  it  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require]  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules  of  Practice,  the 
Commission  may,  without  further  notice 
to  respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  respondents' 


addresses  stated  in  this  agreement  shall 
constitute  service.  Respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint 
attached  hereto  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Respondents  have  read  the 
proposed  complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  the  Order 
becomes  final. 

Order 


It  is  ordered,  that  each  respondent, 
directly  or  indirectly  or  through  Ifcy 
device,  shall  cease  and  desist  fro* 
entering  into,  maintaining  or  continuing, 
or  attempting  to  enter  into,  maintain  or 
continue,  any  agreement  or 
understanding,  either  express  or 
implied,  to  refuse  to  deal  with  or  to 
withhold  patient  referrals  from  any 
physician,  group  of  physicians,  or  other 
health  care  provider,  or  to  refuse  to  deal 
with  or  to  withhold  patient  admissions 
from  any  hospital. 

Provided,  however,  that  this  section 
shall  not  be  construed  to  prohibit  any 
respondent  from  participating  in 
hospital  medical  staff  credentialling 
recommendations,  hospital  medical  staff 
credentialling  decisions  in  his  or  her 
capacity  as  a  hospital  board  member, 
hospital  utilization  review,  hospital  peer 
review,  hospital  quality  assurance,  or 
hospital  policy  making,  where  such 
conduct  by  the  respondent  neither 
constitutes  nor  is  part  of  any  agreement, 
combination  or  conspiracy  whose 
purpose,  effect  or  likely  effect  is  to 
impede  competition  unreasonably. 

//. 

It  is  further  ordered,  that  each 
respondent  shall  cease  and  desist  from 
directly  or  indirectly,  or  through  any 
device: 

A.'  Making  any  threat,  express  or 
implied,  including  but  not  limited  to  any 


'  See  Analysis  of  Proposed  Consent  Order  to  Aid 
Public  ComtnenI  regarding  addition  of  five-year  lime 
limit  to  Pari  Il.A.  of  the  Order. 


■n^ffii 


I  I 
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threat  to  refuse  to  deal  wi^  or  to 
withhold  patient  referrals  from  any 
physician,  group  of  physicians,  or  other 
health  care  provider,  or  to  refuse  to  deal 
with  or  to  withhold  patient  adnissions 
from  any  hospital,  for  the  purpose  of 
restricting  or  lessening  competition;  or 

B.  Inducing  or  attempting  to  induce 
any  person  to  refuse  to  deal  with  or  to 
withhold  patient  referrals  from  any 
physician,  group  of  physicians,  or  other 
health  care  provider,  or  to  refuse  to  deal 
with  or  to  withhoW  patient  admissions 
from  any  hospital,  for  the  purpose  of 
restricting  or  lessening  competition. 

A.  h  is  further  OTdered,  that  within 
thirty  [30)  days  after  service  of  this 
Order,  the  respottdenis  shali  mail  a  copy 
of  this  Order  and  the  accompanymg 
complaint  to  the  Administrator,  Board  of 
Corporators,  and  each  member  of  the 
medical  staff  of  St.  Vincent  Heallh 
Center,  Erie,  Pennsylvania,  and  to  the 
President  of  the  Erie  County  Medical 
Society. 

B.  It  is  further  ordered,  that  each 
respondent  shall,  within  sixty  (60}  days 
after  service  of  this  Order,  and  at  any 
time  the  Commission,  by  written  notice, 
may  require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  the 
respondent  has  complied  with  this 
Order. 

C.  It  Is  Further  Ordered,  that  each 
respondent  shall  fM-omptly  notify  the 
Commission  of  any  change  in 
respondent's  business  address  set  forth 
in  the  Appendix  to  this  Order. 

Apparfix 

J.  Thomas  Amo.  M.D.:  149  North  Main  Street. 

Meadville.  Pennsylvania  16335; 
Azhar  Aslam,  M.D.:  764  Kennedy  Street. 

Meadville.  Penoaylvania  lS33fi; 
Barry  B.  Bittmsn.  M.D.:  140  North  Main 

Street.  Meadville,  Pennsylvania  1633& 
Raymond  J.  Bridge,  M.D.:  R.D.  #2.  Box  96, 

Conneant  Lake,  Pennsylvania  16316: 
Gerald  M.  Brooks.  MD.:  403  Euclid  Avenue, 

Saegertown,  Pennsylvania  16433; 
J.  Henry  Barkholder.  MD.;  764  Kennedy 

Street,  Meadville.  Pennsylvania  18335; 
Kwang  Y.  Choi,  MX).;  505  Poplar  Street. 

Meadville.  Pennsylvania  16335; 
Candido  T.  Cortes.  Jr..  M.D.;  505  Poplar 

Street.  Meadville.  Pennsylvania  16335; 
Aiman  N.  Daghestani.  M.D.:  773  North  Main 

Street.  Meadville,  Pennsylvania  16335: 
Arthur  G.  Deininger.  M.D.;  380  Park  Avenue, 

Meadville.  Pennsylvania  1633S; 
Timothy  Downing.  MJD.;  764  Kennedy  Street. 

Meadville  Pennsylvania  16335; 
M.  Bruce  Dratler.  M.D.:  505  Poplar  Street. 

MeacMil*.  PersisylTaina  1633S; 
RotMft  A.  DriRolK  M.D.:  Meadwille  City 

Hospital.  751  LJberty  Street.  Meadville, 

Pennsylvania  16335; 
David  W.  Dunn,  M.D.:  784  Kennedy  Street, 

Meadville.  Pennsylvania  W335i 


Victor  B.  Farrah,  OlO.:  505  Poplar  Street 

Meadville.  Pennsylvania  16335; 
Nicholas  J.  Fedorks,  DiAD.:  226  Park 

Avenue,  Meadville,  Pennsylvania  16335; 
Edward  M.  Fine.  MD.:  764  Kennedy  Street, 

Meadville,  Pennsylvania  16335; 
Mark  R.  Foster,  M.D.:  768  Liberty  Street, 

Meadvifle.  Pernityivania  16335; 
LiHS  C  Gomez.  M.D.:  505  Poplar  Street. 

Meadville,  Pennsylvania  16335; 
Danilo  L.  Guanzon,  M X).:  764  Kennedy  Street. 

Meadville.  Pennsylvania  16335; 
Mary  B.  Hagamen, M.D.:  432  Main  Street, 

Saegertown,  Pennsylvania  16433; 
Alanson  O.  Hibbard,  M.D.:  836  Park  Avenue. 

Meadville.  Pennaylvama  16335; 
William  T.  Holland.  Jr.,  M.D.:  899  Grove 
Street.  Meadville  Pennsylvania  16335: 
Ronald  A.  Kellogg.  M.D.;  764  Kennedy  Street. 

Meadville,  Pennsylvania  16335; 
Lucille  Kirchner,  M.D.:  Meadville  City 
Hospital  751  Liberty  Street.  Meadville, 
Pennsylvania  16335; 
David  D.  Kirkpafrick,  Jr.,  M.D.:  279  Walnut 

Street.  Meadville;  Pennsylvania  16335; 
Robert  L.  Kirfcpatriek.  M.D.:  1056  Sonth  Main 

Street,  Meadviiie,  Pennsylvania  16335; 
George  Kwitka.  M.D.:  Meadville  City 
Hospital,  751  Libsrty  Street.  Meadville, 
Pennsylvania  16335; 
James  H.  Larson.  MJ3.i  491  Jackson  Park 
Drive,  Meadville,  Pennsylvania  16335; 
Curtis  H.  Laub.  M.D.:  7B6  Liberty  Street, 

Mladville,  Pennsylvania  16335; 
Donald  E.  LaVay.  MD:  Spencer  Hospital. 
1034  Grove  Streel.  Meadville,  Pennsylvania 
16335; 
Ovunda  A.  Lawson.  DO.:  217  North  Street, 

Meadville.  Pennsylvania  16335; 
Seung  C  Lee,  M.D.:  Spencer  Hospital.  1034 
Grove  Street.  Meadville.  Pennsylvania 
16335; 
Brian  F.  Mcintosh.  M.D.:  Meadville  City 
Hospital,  751  Liberty  Street,  Meadville, 
Pennsylvania  16335; 
James  R.  Mciamb,  M.D.:  7»  Liberty  Street, 

Meadvilte,  Pennsylvania  16335; 
Mohamed  Moakeh.  M.D„-  773  North  Main 
Street,  Meadville,  Pennaylvani*  16335; 
Rebecca  F.  Morris.  M.D.:  764  Kennedy  Street. 

Meadville.  Pennsylvania  16335; 
William  J.  Morris.  M.D.:  764  Kennedy  Street. 

Meadville.  Pennsylvania  16335; 
Spero  E.  Montsos.  M.D.:  370  Chestnut  Street. 

Meadville.  Pennsylvania  16335; 
Robert  N.  Moyers,  M.Dj  764  Kennedy  Street. 

Meadville.  Pennsylvania  16335; 
John  a  Nesbitt.  M.tt:  279  WaJmit  Street. 

Meadville.  Pennsylvania  16335; 
Vincente  R.  Ordinario,  Jr..  MJD.;  Third  Street. 

Conneaut  Lake,  Pennsylvania  16316; 
Edward  J.  Owens,  D.O.:  118  Railroad  Street. 

Cambridge  Spring,  Pennsylvania  16403; 
Lucia  PagnielJo.  M.D.:  506  North  Main  Street 

Ext..  Meadville,  P»nn»ylvania  16335; 
William  K.  Petrella,  D»0.:  823  Chestnut  Street, 
Meadville,  Pennsytvaiaa  1A335; 
3sepb  C.  Piroch.  MJ).:  7  Ukeside  Sqnarc; 

Conneaut  Lake.  Pennsylvania  16316; 
Paul  T.  Poux,  M.D.;  P.O.  Box  127.  Guys  Mills. 

Pennsylvania  16327; 
Tariq  Qureshi.  M.D.:  Meadville  Qty  Hospital. 
751  Liberty  Street,  Meadville,  Pennsylvania 
16335; 
Renato  P.  Ranirea,  M.D.:  Linesville  Medical 
Center,  West  Erie  Street.  Linesville. 
Pennsylvania  1M34( 


St aeey  A.  Robertson,  aa:  40Z  MsHi  Street. 

SiM^Rlowa,  Pemayteenia  16433; 
Diogeites  A.  SMMedrs,  MJ>-  604  HigUand 

Avense,  Meadville.  I^nMjrtwaBia  26335; 
Robert  A.  Santora,  MXk  50&  Poplar  Street. 

Meadville.  Pennsylvania  16335; 
Lawson  C.  Smart,  MXL:;76I  Liberty  Street 

Meadville,  Pennsylvania  16335; 
Fred  W.  Strickland.  Jr..  M.D.;  495  Pine  Street, 

Meadville,  Pennsylvania  16335;' 
William  D.  Sullivan,  M.I1.:  MeadviHe  CUy 

Hospital,  751  Liberty  Street,  Meadville. 

Pennsylvania  16335; 
John  0.  Taylor,  M.D.:  843  Park  Avenue, 

MeadviHe,  Pennsyivaaia  16335; 
Christopher  W.  Thomaa,  M.D.:  764  Kennedy 

Street.  Meadville,  Pennsylvania  16335; 
Ronald  M.  VraUik.  M.Di:  784  Kemecfy  Street. 

MeadviUe.  Pennsyivaais  16336; 
Thomas  M.  Watson,  M.BX:  50S  P^ar  Street. 

Meadvilte,  Pennsyivaaia  16335; 
Randy  S,  Zelen,  MIX:  149  North  Maia  Street, 

Meadville,  Penosylvatia  1^35(  and 
John  B.  Zinnamosca,  M.D.;  505  Poplar  Street, 

Meadville,  Pennsyivaaia  16335. 

Anw,  et  al. — Analysis  of  Proposed 
Consent  Order  To  Aid  PubOc  Comment 

The  Federal  Trade  Conunission  has 
accepted  an  agreement  to  a  pioposed 
consent  order  from  sixty-two  physicians 
practicing  in  the  Mea4viUe, 
Pennsylvaraar  area.  Tlie  agreemait 
would  settle  charges  by  the  CommissioA 
that  the  pr(q»8«l  tespoodeats  violated 
Section  5  o*  the  Federal  Trade 
Coraxnission  Act  by  csacertedly 
threateouig  to  cease  referrii^  patients  to 
physician  specialists  Msocia  ted  with  a 
hosiHtal  in  Erie,  Pemuy  Wama,  if  the 
speciahsts  associated  with  that  hospital 
opened  up  a  competing  office  in  the 
Meadville  Skrea. 

The  proposed  consont  order  has  been 
piaccd  on  the  public  record  fior  sixty  (60) 
days  for  reception  of  eommeiris  by 
interested  persons.  ComiBents  received 
during  this  period  will  become  port  of 
the  pubbc  record  Aftsr  sixty  f60)  days. 
the  Conunission  will  again  review  the 
agreement  aid  the  covuRents  recerred 
and  wilt  decide  whether  it  siHnkl 
withdraw  from  the  agaeaaent  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

A  complaint  baa  bctn  prepared  for 
issuance  by  the  Commission  along  with 
the  proposed  order,  II  aUeges  that  sixty- 
two  phjrsidans  practicing  in  Qswfasd 
County,  PennsyiTama.  ia  or  near  tke  city- 
of  MeadnHe;  paeticipated  in  a 
coaBbinatioB  or  uaupiraqrto  restrict 
coBipetitioB  by  threatening  not  to  refer 
patieats  to  physiciaB  afirriaiists  fam  SL 
Vincent  Medical  Ccnttr  in  Eiie. 
Peansytraoia^  if  a  groap  of  apecraEMs 
froat  that  haaptfcy  ("Eiie  Cro^^'  ) 
opened  a  coarpetiag  office  in  the 
Meadville  area.  Tlkepaopaacd 


Federal  Register  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  Proposed  Rules 


respondents  communicated  this  threat 
by  a  letter  which  was  sent  to  the  Erie 
County  Medical  Society  and  to  the 
administrator,  Board  of  Corporators, 
and  the  entire  medical  staff  of  St. 
Vincent. 

The  complaint  alleges  that,  as  a  result 
of  the  threat,  the  Erie  Group  suspended 
itajjlans  to  establish  a  medical  office  in 
the  Meadville  area. 

The  complaint  further  alleges  that  the 
purpose  or  effects  of  the  combination  or 
conspiracy  have  been  to  restrain  trade 
unreasonably,  hinder  competition  in  the 
provision  of  health  care  services  in  the 
Meadville  area,  and  deprive  consumers 
of  the  benefits  of  competition,  in  the 
following  ways,  among  others: 

A.  The  Erie  Group  has  been  deterred 
from  providing  health  care  services  in 
the  Meadville,  Pennsylvania,  area, 
thereby  limiting  competition  among 
physicians  for  patients  on  the  basis  of 
price,  service,  and  quality; 

B.  Other  health  care  providers  and 
provider  groups  from  outside  the 
Meadville  area  are  or  may  be  deterred 
from  establishing  offices  or  facihties 
that  compete  with  Meadville  area 
physicians; 

C.  Patients'  options  in  selecting  a 
physician  may  be  limited;  and 

D.  Some  patients  may  be  required  to 
travel  greater  distances,  at  additional 
expense  and  inconvenience,  to  obtain 
their  preferred  health  care  services. 

The  Proposed  Consent  Order 

Parts  I  and  II  of  the  order  describe  the 
conduct  prohibited  by  the  order.  The 
first  paragraph  of  Part  I  would  prevent 
the  proposed  respondents  from 
conspiring  to  refuse  to  deal  with,  or  to 
withhold  patient  referrals  or  admissions 
from,  any  health  care  plh)vider.  TTie 
second  paragraph  of  Part  I,  however, 
contains  a  proviso  that  permits 
respondents  to  participate  in  hospital 
medical  staff  credentialling  decisions, 
hospital  utilization  review,  hospital  peer 
review,  hospital  quality  assurance,  or 
hospital  policymaking,  where  such 
conduct  neither  constitutes  nor  is  part  of 
any  agreement,  combination  or 
conspiracy  whose  purpose,  effect  or 
likely  effect  is  to  impede  competition 
unreasonably. 

In  contrast  to  Part  I,  which  would  only 
prohibit  concerted  conduct.  Part  II 
would  prohibit  certain  unilateral 
conduct.  II.A  would  prohibit 
respondents  from  unilaterally  making 
any  threat  to  refuse  to  deal  with,  or 
withhold  patient  referrals  or  admissions 
from,  any  health  care  provider  if  made 
for  the  purpose  of  restricting  or 
lessening  competition.  The  Commission 
intends  to  add  a  time  limit  to  Part  II.A  of 
its  Decision  and  Order,  limiting  the 
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effective  time  of  this  prohibition  to  a 
period  of  five  years.  This  will  be 
accomplished  by  adding  the  words  "For 
a  period  of  five  years  following  the 
effective  date  of  this  Order,"  at  the 
beginning  of  Part  II.A  of  the  Decision 
and  Order. 

Part  II.B  would  prohibit  respondents 
from  unilaterally  inducing  or  attempting 
to  induce  any  person  to  refuse  to  deal 
with,  or  withhold  patient  referrals  or 
admissions  from,  any  health  care 
provider  if  done  for  the  purpose  of 
restricting  or  lessening  competition. 

Parts  II.A  and  II.B  apply  only  to 
conduct  that  is  undertaken  "for  the 
purpose  of  restricting  or  lessening 
competition."  They  do  not  prohibit 
conduct  simply  on  the  ground  its 
foreseeable  or  actual  effect  will  be  to 
injure  a  competitor.  Therefore,  a 
respondent  would  be  free  to  act 
unilaterally  to  advocate  restrictions  on 
other  practitioners  or  to  oppose  hospital 
privileges  for  other  practitioners,  so  long 
as  the  respondent's  purpose  was  not  to 
restrict  or  limit  competition. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Bmijamin  I.  Bennan, 
Acting  Secretary. 
[FR  Doc  8ft-26755  Filed  11-28-86;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Scheduiea  of  Controiled  Sulwtances; 
Proposed  Placement  of  Acetyl-alpha- 
methytfentanyl,  Alpha- 
methytttiiof entanyl,  Beta- 
hydroxyfentanyl,  Beta-hydroxy-3- 
methytfentanyl,  3-Methylttiiofentanyl 
and  Thiofentanyl  into  Scheduie  i 

agency:  Drug  Enforcement 

Administration,  Justice. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
rulemaking  is  issued  by  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  to  place  the 
narcotic  substances,  acetyl-alpha- 
methylfentanyl.  alpha- 
methylthiofentanyl.  beta- 
hydroxyfentanyl,  beta-hydroxy-3- 
methylfentanyl.  3-methylthiofentanyl 
and  thiofentanyl  into  Schedule  I  of  the 
Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.).  This  proposed  action 


by  the  DEA  Administrator  is  based  on 
data  gathered  and  reviewed  by  DEA.  If 
finalized,  this  proposed  action  would 
impose  the  regulatory  control 
mechanisms  and  criminal  sanctions  of 
Schedule  I  on  the  manufacture, 
distribution  and  possession  of  the  six 
referenced  analogs  of  fentanyl. 
DATE:  Comments  must  be  submitted  on 
or  before  January  27, 1987. 

ADDRESS:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator,  Drug  Enforcement 
Administration,  1405  I  Street,  NW.. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain.  Jr..  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration.  1405  I  Street,  NW.. 
Washington,  DC  20537,  Telephone:  (202) 
633-1366. 

SUPPLEMENTARY  INFORMATION:  On 

October  29, 1985,  the  Administrator  of 
the  Drug  Enforcement  Administration 
issued  a  final  rule  in  the  Federal 
Register  (50  FR  43698-702)  temporarily 
placing  several  analogs  of  fentanyl,  a 
Schedule  II  narcotic  analgesic  into 
Schedule  I  of  the  Controlled  Substances 
Act.  Six  of  the  fentanyl  analogs 
controlled  under  the  emergency 
scheduling  provisions  of  the  CSA  (21 
U.S.C.  811(h))  are: 

(1)  acetyl-alpha-methylfentanyl  {A'-[l-(i- 
methyl-2-phenethyl)-4-piperidinylJ-,V- 
phenylacetamide) 

(2)  alpha-methylthiofentanyl  (A'-Il- 
methyl-2-(2-thiehyl)ethyl-4- 
piperidinyl]-A^-phenylpropanamide) 

(3)  beta-hydroxyfentanyl  (A'-[l-(2- 
hydroxy-2-phenethyl)-4-piperidiny!]- 
A^-phenylpropanamide) 

(4)  beta-hydroxy-3-methylfentanyl  (A^-[l- 
(2-hydroxy-2-phenethyl)-3-methyl-4- 
piperidinylj-A^phenylpropanamide) 

(5)  3-methylthiofentanyl  (A^(3-methyl-l- 
(2-thienyl)ethyl-4-piperidinyl]-A^- 
phenylpropanamide) 

(6)  thiofentanyl  (Af-phenyl-Af-{l-(2- 
thienyl)ethyl-4-piperidinyl]- 
propanamide) 

The  final  rule  which  became  effective 
on  November  29, 1985  was  based  on  a 
finding  by  the  Administrator  that  the 
emergency  scheduling  of  the  above 
referenced  fentanyl  analogs  was 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety.  Section  201(h)(2)  of 
the  CSA  (21  U.S.C.  811(h)(2))  requires 
that  the  emergency  scheduling  of  a 
substance  expires  at  the  end  of  one  year 
from  the  effective  date  of  the  order. 
However,  if  proceedings  to  schedule  a 
substance  pursuant  to  21  U.S.C.  811(a)(1) 
have  been  initiated  and  are  pending,  Ihe 
temporary  scheduling  of  a  substance 


may  be  exlen<ie«l  for  up  to  8  msntlka. 
Uadcr  thi»  proviawa.  ^  temporary 
schedwliag  oi  acetyt-^pha- 
methylfentaayK  alpha- 
mctl^tbiofeatanyi,  beta- 
hydroxyfeatanyk  beta-kydroxy-3- 
methyUentanyl.  S-aaetbytthtofentanyi 
and  thiofentai^l  whidi  wotild  ex|nre  on 
November  29. 1986.  may  be  extended  b> 
May  29. 1987.  Thi*  extensioQ  it  being 
ordered  by  the  DEA  Administrator  in  a 
separate  action. 

DEA  has  gathered  and  reviewed  the 
available  information  regarding  the 
actual  abuse  and  relative  potential  for 
abuse  of  the  six  fentanyl  analogs.  DEA. 
in  conjunction  with  the  National 
Institute  on  Drug  Abuse  fNIDA),  has 
provided  for  the  synthesis  and  biological 
testing  of  each  of  the  fentanyf  analogs. 
By  letter  dated  October  27,  ?g88,  the 
DEA  Administrator  snbmitted  the  data 
which  DEA  has  gathered  regarding  the 
six  fentanyl  ana)og»  to  the  Assislant 
Secretary  for  Health,  Department  of 
Health  and  Human  Services.  In 
accordance  with  21  U.S.C.  811  [b),  the 
DEA  Administrator  aho  requested  a 
scientific  and  medica)  evahiation  of  the 
relevant  infonoation  and  a  scheduling 
recommendation  for  the  six  fentanyl 
analogs  from  the  Assistant  Secretary  for 
Health. 

The  following  is  a  brief  summary  of 
the  available  information  submitted  to 
the  Assistant  Secretary  for  Health 
regarding  the  above  six  fentanyl 
analogs:  yV-[l-(l-methyl-2-phenethy))-4- 
piperidinyl]-A/-phenylacetamide  or 
acetyl-alpha  raetbyifentanyi  behaves  as 
a  typical  morphine-iike  compound  in 
rodent  antinociceptive  tests,  II  has  a 
rapid  onset  bat  a  shorter  duration  of 
action  than  morpfaioe,  fea  rats,  acetyl- 
alpha-metbytfentaiiyl  is  approximately 
10  times  more  potent  as  an  analgesic 
than  morpbine  Acct^alpha- 
methfyifentanyi  substitutes  completely 
for  morphine  when  administerrai  to 
morphine-dependent  witbikawn 
monkeys.  DEA  labOTatories  bave 
identified  acetyl-atpha-metbylfoitanyl 
in  20  exhibits  of  drug  evidence  srazed  or 
purchased  in  California  aiact  1963. 
Approximately  four  oimcea  of  acetyl- 
alpha-flwthylfentanyl  were  seized  at  a 
clandestine  laboratory  site  in  jant  19e& 

A^[l-raetby^2r(2rthieny))ethyl-4- 
ptpcridinyl)-i^HplMaylpropanannde  or 
alpha-methybkiioieBtanyl  has  been 
identifled  in  drug  evidence  tubmiasions 
from  California.  Loaisiana  and  Florida 
since  1964.  Over  three  kitograras  of 
material  containing  alpka- 
metbyllbiafentanyl  were  confiscated 
from  a  ciaadestine  laboratory  in 
California.  Alpba-medayltfaialeBlanyl  is 
not  yet  available  for  btoiogjcal  testing. 


Based  on  the  known  morphine-like 
activity  of  alpha-nietfajdfentanyl. 
thiofentanyl  and  other  alpha-metfayl-  or 
thio-sobstitnted  fentanyl  analogs,  it  can 
be  predicted  that  alpha- 
metbyhhiofentaayl  is  a 
morphinomimetic  compound,  at  least  as 
potent  as  fentanyl  as  an  analgesic  and 
with  a  longer  duration  of  action. 

Af-{l-(2-hydroxy-2-fAenethy})-4- 
piperidinyI}-A''-pl»enylpropanamide,  or 
betahydroxyfentenyl  produces  typical 
morphine-Hke  effects  in  rats.  Its 
analgesic  potency  is  approximately  150 
times  that  of  mo^ine.  E^A 
laboratories  have  identified  beta- 
hydroxyfentatnyl  in  four  exhibits  of  dmg 
evidence  obtained  in  California  since 

1984.  Two  of  the  exhibfts  which 
consisted  of  over  four  kilograms  of 
material  contained  beta- 
hydroxyfentanyf  and  were  confiscated 
from  a  clandestine  laboratory. 

A''-[l-(2-hydrooxy-2-phenethyl]-3- 
methyl-4-piperidinyIJ-yV- 
phenylpropanamide  or  befa-hydroxy-3- 
methylfentanyl  has  been  studied 
extensively  in  China.  Beta-hydroxy-3- 
methylfenfanyl  behaves  as  a  typical 
morphine-like  compound  in  several 
rodent  antinociceptive  tests.  In  its  (  +  )- 
cis  form,  beta-hydroxy-3-methyIfentanyl 
is  over  7800  times  more  potent  than 
morphine  in  mice  as  an  analgesic. 
Binding  studies  show  it  to  have  a  high 
affinity  for  the  mu-opiate  receptor. 
Nalorphine  and  naloxone  effectively 
antagonize  the  opiate  effects  of  beta- 
hydroxy-3-methylfentanyl.  DEA 
laboratories  have  identified 
betahydroxy-a-methylfentanyl  in  drug 
evidence  submissions  from  California 
and  Florida  since  1985.  Beta-hydroxy-S- 
methylfentanyl  has  been  identified  as  a 
combination  of  iti  ds  and  trans 
diastcreomers.  Over  fonr  kik>grams  of  ■ 
powder  containing  beta-hydroxy-3- 
methylfentanyl  were  confiscated  at  a 
clandestine  laboratory  site. 

Af-plienyl-AL{i-f2-llrienyl}ethyf-4- 
piperidinyfj-propanamide  or 
thiofentanyl  produces  typical  morphine- 
like effects  in  rodent  antinociceptive 
tests.  It  is  apjjToximately  175  times  more 
potent  than  morphine  as  an  analgesic 
DEA  laboratories  have  identified 
thiofentanyl  in  five  evidence  samples 
from  Calif cmia  and  Louisiana  since 

1985.  Two  of  tbe  exhibits  were  obtained 
at  a  clandestine  laboratory  site  in  June 
1985  in  California. 

Fentanyl-like  substances  have  been 
associated  with  at  least  60  narcotic 
overdose  deaths  since  January  1964. 
Although  the  specific  fentanyl  analogs 
involved  were  nat  identified  it  is  likeiy 
that  at  least  some  of  the  deaths  were 


associated  with  the  ase  of  the  six 
fentanyl  analogs  described  above.  The 
deaths  occurred  dorftig  the  time  period 
and  in  those  ares*  where  the  six 
fentanyl  analog*  w^e  identified.  Two  of 
the  deaths  occurred  in  Oregon  and  the 
remainder  in  Califania.  Dmihs  were 
typical  — ieu<fL  ovrailoses  with  the 
cause  of  death  asaally  reported  as 
pulmonary  congestion  doe  to 
intravenous  **fentanyl'*  toxicity. 

DEA  has  identified  each  of  the  six 
fentanyf  analogs  at  s  clandestine 
laboratory.  There  are  no  commercial 
mamifactnrers  or  soppfiers  of  any  of  the 
six  analogs  nor  are  tlrey  nsed 
theretpeutically.  The  Assistant  Secretary 
for  Health,  when  notified  of  OBAIi 
intention  to  emergenty  schedtde  the  six 
fentanyf  analogs,  did  not  object  to  this 
action.  The  Assistant  Secretary's 
concurrence  meant  tfcat  no 
Investigational  New  Drug  exemption 
(IND's)  or  approved  New  I>rug 
Apphcations  (NDA's)  were  in  effect  for 
any  of  the  six  fentanyl  analogs.  Neither 
the  Assistant  Secretary  for  Health  nor 
the  Food  and  Drug  Administration  has 
notified  DEA  of  any  change  in  flie 
marketing  status  of  any  of  the  six 
fentanyl  analogs.  If  a  substance  cannot 
lawfully  be  marketed  under  the  Food, 
Drug  and  Cosmetic  Act  that  substance, 
under  the  CSA,  has  no  currently 
accepted  medical  use  in  treatment  in  the 
United  States  and  is  not  accepted  as 
safe  for  use  imder  medical  sopervisicHi. 

The  DEA  Adninisfevtor.  based  on  die 
information  gathered  and  reviewed  by 
his  staff  and  after  consideration  of  the 
factors  in  21  U.S^  811(c).  believes  that 
sufficient  data  exists  to  propose  that 
acetyl-a)[riia-methylfintanyi  alpha- 
methyltbio&nlanyl.  beta- 
hydroxyfentanyi.  beta-hydroxy-3- 
methylfei^anyl.  3-methyhhioteotanyl 
and  tlii<tfentanyi  be  placed  into 
Schedule  I  of  the  CSA  ptusoant  to  21 
\iJ&.C  811(a}.  The  specific  finding* 
required  ptirstiant  to  21  LI.S.C.  611  and 
812  for  a  substance  te  be  placed  into 
Schedule  I  are  as  iotiowti 

(1)  The  drug  or  other  substance  has  a 
high  potential  for  alMtse. 

(2)  The  dn^  or  otiau  sebstance  has  no 
currently  accepted  medical  use  in 
treatment  in  the  Uniled  States. 

(3)  There  is  a  lack  of  accepted  safety 
for  use  of  the  drug  oroAer  ssbetance 
under  medical  soperviaioB. 

The  DEA  Adminisfeator  contaids  tbat 
there  is  adequate  date  to  rapport  eacii 
of  the  findings  for  ti»  SdKdtde  I 
placement  of  acttji-aiptah 
methylfenkanyU  alpfac- 
nietfayltha&ntanyl.  beta- 
faydroxyfentanyi,  beto-hydroxy-3- 
methylfentanyk  3-me|dliyIthk>fent3nyl 
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and  thiofentanyl.  The  DEA  ^ 

Administiator  further  contends  that 
adequate  data  exists  to  classify  acetyl- 
alpha-methyifentanyl,  alpha- 
methylthiofeBtanyl,  beta- 
hydroxyfentanyl.  beta-hydroxy-3- 
methylthiofentanyl,  3- 
methylthiofentanyl  and  thiofentanjd  as 
opiates  as  defined  in  21  U.S.C.  002(18) 
and  hence  as  narcotics  as  defined  in  21 
U.S.C.  802(17). 

Before  issuing,  a  final  rule  in  this      < 
matter,  Hie  DEA  Administrator  will  take 
into  considerafiun  the  scientific  and 
medical  evalnations  and  scfaedufing 
recommendations  of  the  Secretary  of  the 
Department  of  Health  and  Hmnan 
Services  in  accordance  vrith  21  U.S.C 
811(b).  The  recommendations  of  the 
Secretary  regarding  scientific  and 
mecfical  matters  ace  binding  on  the 
Administrator  and  if  the  Seuetaiy 
recommends  Aiat  a  substance  should  not 
be  centnrifed,  tfie  DEA  A(hnmistrator 
will  not  CDRtroi  H.  The  Adteinistrator 
will  al8»  consider  relerant  comment* 
fi-om  other  concerned  perties. 

Interested  ftersom  are  Ririted  to 
subnnt  their  eomnienfs,  cAfections  or 
requests  for  hearing  is  writRig  with 
regard  to  Itm  proposa).  Requests  for  a 
hearing  should  state  ffrtb  partteoiarity 
the  issues  Gsncemrag  which  tke  person 
desires  to  be  heard.  All  corre^KMidence 
regardii^  f^m  matter  shoold  be 
submitted  to  the  AAiniiBtrator,  Drag 
Enforcemeat  AdmaBsttation,  3405 1 
Street,  NW,  Warilingtim,  DC  20^7, 
Attention:  DCA  Fedcxa]  Re^stcr 
Representative. 

In  Hk  event  that  amaaeais,  d^ectioas 
or  requests  for  ■  beanag  laiae  one  at 
more  isesea  which  dw  Adanaiatratar 
finda  warant  a  heaeing.  ihe 
Administoator  shall  order  a  pubtic 
liewrimt  bjr  notice  in  die  Fsdeial 
Ragiatar,  stinmariziag  &e  issaes  to  be 
heard  aad  acttii^  the  time  for  the 
keanag  whidi  «^1  not  be  I^»  than  30 
days  after  the  date  of  tfae  noflice. 

Pursuant  to  Title  5,  Uoiled  Slates 
Code.  sectioQ  806(b).  the  Adiamistrator 
certifies  that  the  prapOBeA  piaccaieBt  of 
acetyl-alpba^i^kylfeDtaiiyi  alpb»- 
methyltbkrfentanyU  beta- 
hydcoKj^entanyl,  beta-hy(koxy.3- 
methylfentaa}^  S-awthylthiefealanyl 
Mid  thiefaitaayl  iato  Sctedule  I  of  the 
CSA  w^  have  no  impaet  upoD  saull 
bushiesseff  or  odier  entUiea  wbese 
interests  must  be  considered  under  the 
R^ulatocy  Flcxibilify  Act  ^ub.  L.  96- 
354).  The  sabatances  proposed  for 
control  in  this  notice  have  no  l^itimale 
use  or  manufacturer  in  the  United 
States.  In  accardaace  with  the 
provisiona  of  Title  21 
United  States  Code,  aection  8ai(al.  ikli 
proposal  to  place  acetyl-alpha- 


mcthylfentanyl.  alpha- 
methylthiofientanyl  beta- 
hydroxyfentanyL  beta-hydroxy-3- 
methylfentanyC  3-BwthyIthiofentanyl 
and  thiofentanyl  into  Schedule  I  is  a 
formal  ralemaking  "on  the  record  after 
opportimity  for  a  hearing."  R^n-h 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C  558  and  557 
and,  as  such,  have  been  exempted  from 
the  consultation  requirements  of 
Executive  Order  12291  (46  PR  13193). 

List  of  Subjscto  ia  21  (31t  Part  198S 

Administrative  practice  and 
procedure.  Drug  traffic  coabtd. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  &ll(a)).  aad 
delegated  to  the  Adninistrator  of  DEA 
by  Etepartmeal  of  Justice  R^tdatioDs  (28 
CFR  0.180).  the  Administrator  hereby 
proposes  Uiat  21  CFR  1308  be  aaiendcd 
a»  foUowr. 

PART  f 30&-CAMENDEO] 

1.  The  anthorrty  citation  for  21  CFR 
Part  1308  continnes  to  read  as  follows: 

Aaduirity:  21  VSXl  811.  812. 871(b}. 

2.  In  §130&11,  the  introductory 
text  of  paragraph  (b)  is  revised  to  read 
as  follows: 


liaoati 


(b)  Opiates.  Unless  specifically 
excepted  op  anless  listed  in  anodier 
schedide,  any  of  the  following  opiates, 
indndrag  their  isomers,  esters,  ethers, 
saks,  and  srits  of  isomers,  esters  and 
ethers,  whenever  die  existence  of  such 
isomers,  esten,  ethers  and  saAta  h 
possible  wifhin  the  speeifie  ehenical 
designation  ffor  purposes  of  paragraphs 
(b)(13)  and  fbJfSOf  only,  die  terra  isomer 
ineiades  Ae  optical  and  geometric 
isomers): 

3.  Section  1308.11  is  fiirther  amended 
by  redesignating  paragraphs  (b)(1) 
through  (bKT)  as  (t^2]  throng  (bH8). 
paragraphs  (b}(8)  and  (bp]  as  (bKlO) 
and  (b]{llV  paragraphs  $KlO)  tbrou|^ 
(b)(31}  as  (b}ri4I  through  {blfaS). 
paragraphs  (b]f32)  threugh  (bH45)  as 
(b)t37]  throng  (bK50)  and  paragr^ihs 
(b){46)  and  (b)(47)  as  (b}(52)  and  (b)f53) 
and  by  adding  new  paragraphs  (b)fl). 
fbm.  (b]fl21,  fbKlJI.  fbK38J  and  (bJtSl) 
to  read  as  follows: 

S  1308.11    Schaduisi 


(1)  Acctyl-alplB.aietfaylfentanyl  (A^l- 
(l-methyi-2i)hcMtiiyi>4-piperidinylHV- 
phenylacetaoiid^  .  .  .  9815 

(9)  AlpbaHnedtyhbiofeBtHi^  (A^l- 
niethyl-2-(Z-tfaiei^)ediyU-pipendinyQ- 
AT-pheny^ropanamide)  .  .  .  9632 

*  •        •        •        • 

(12)  Beta-hy(fat)xyfiRTtanyi  [N-ll-12- 
hydn»cy-2-phenethyl)-4-piperidinyl]-^- 
pheny^propanannde)  .  .  .  9830 

*  •        •        •        • 

(13)  Beta-hydroxy-3-methyIfentanyI 
(A^  [l-(2-hydroxy-2-phenethyI)-3-methyl- 
4-piperidinyIl-Ar- 
phenylprc^anamide  .  .  .  9831 

(36)  3^BethyhhiofeBtaByl  (^43- 
methyl-l-(2-tiuenyl)ethyl-4-pipc^idiByl}- 
Ar-phenylpnq>an  nwde  .  .  .  9833 

*  •        •        •        • 

(51)Thiofcntanjd  {N-pktmi^-N  fl-(2. 
thienyi)etfayt-4-piperidiuyI)- 
prppawamide  .  . 


S  1308.11    [t 

4.  Sectioa  1308.11  U  anended  by 
removfag  par^rapiw  (gK3),  IglK).  lgM6) 
through  (g)(8)  and  (^10)  and 
redesignating  existing  pnagraph  (gK5) 
as  (g)(3),  existing  paragraph  (gK9)  as 
(g)(4)  and  exists^  pwagraph  {g)(ll)  as 
(gK5). 

Datsd:  November  21. 1988. 
lokn  C.  Lawn. 

Admialstrator.  Drug  Enforcement 
A  dministnUion. 

[FR  Doc.  86-26644  Piled  11-^26.88: 8:45  am] 
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Treasury  Bends,  Neteek  and  Biia 

agency:  Burean  of  the  Ptibfic  Debt. 
Fiscal  Service,  Department  of  the 
TreasBpy. 

action:  Proposed  rulemaking. 
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r:  Ob  klaRk  M.  1918k  tlK 
DepartBKAt  paMishad  a  portian  of  a 
prepescd  nde  (the  "March  Rale**)  that 
wiU  gwoa  secarities  held  in  the 
commercial  book-entry  system,  now 
referred  to  as  the  Treaaary/Reserve 
Automated  Debt  Entry  Systen 
CTRAOBS").  51  FR  884&  A  separate 
book-ciUry  system,  known  as  the 


43028 
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TREASl/RY  DIRECT  Book-Entry 
Securities  System  ("TREASURY 
DIRECT'),  was  implemented  in  mid- 
1986,  and  final  regulations  applicable  to 
securities  held  in  TREASURY  DIRECT 
were  published  on  May  16, 1986.  51  FR 
18260.Upon  final  adoption,  the  TRADES 
regulations,  together  with  the  final 
TREASURY  DIRECT  regulations,  will 
form  Part  357  of  Title  31  of  the  Code  of 
Federal  Regulations,  which  will  govern 
all  book-entry  marketable  Treasury 
securities. 

The  section-by-section  analysis  for 
the  March  Rule  contained  a  detailed 
discussion  that  raised  a  number  of 
complex  issues  and  requested  specific 
comments  and  proposed  solutions. 
Several  of  the  comment  letters  received 
contained  detailed  analyses  of  the 
proposed  rule  that  responded  to  the 
issues  raised  and  identified  additional 
technical  issues  that  required 
clarification  or  refinement  of  the 
proposed  rule.  Given  the  complexity  of 
the  issues  raised,  several  commenters 
requested  that  the  Department,  after 
revision  and  incorporation  of  the 
comments  received,  republish  the  rule  in 
proposed  form  to  provide  a  second 
opportunity  for  public  comment.  The 
Department  r.esponded  with  a  notice 
published  in  August  1986  advising  those 
interested  that  a  revised  rule  would  be 
published  again  in  proposed  form  with 
provision  for  a  thirty-day  comment 
period.  51  FR  29559  (August  19, 1986). 
The  revised  proposed  rule  for  securities 
held  in  TRADES  is  set  forth  below, 
preceded  by  a  section-by-section 
discussion  of  the  specific  comments 
received,  changes  made  in  response  to 
those  comments,  and,  where 
appropriate,  reasons  for  not  adopting 
suggested  changes. 

Certain  of  the  provisions  set  forth 
below  in  Subpart  A  and  Subpart  D  were 
published  in  final  form  as  part  of  the 
final  rule  for  TREASURY  DIRECT.  They 
are  reprinted  here  for  clarity  and 
completeness.  Where  revisions  are 
proposed,  they  are  explained  below  in 
the  section-by-section  discussion. 
DATE:  Comments  must  be  received  on  or 
before  December  29, 1988. 

ADDRESS:  Send  comments  to  the  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt,  E  Street  Building. 
Washington,  DC  20239-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Rutledge,  Attorney-Advisor, 
(202)  535-^890,  or  Cynthia  Reese,  Senior 
Attorney  and  Special  Assistant,  (202) 
376-4320. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  comments  and 


suggestions.  Those  received  before  the 
expiration  of  the  comment  period  will  be 
considered  in  the  preparation  of  the 
final  rule.  At  the  option  of  the 
Department,  those  received  after  the 
expiration  of  the  comment  period  may 
be  considered  in  the  preparation  of  the 
final  rule.  No  public  hearing  is 
contemplated,  but  if  written  requests  for 
a  hearing  are  received,  and  if  it  is 
determined  that  the  rulemaking  process 
will  be  cleariy  enhanced  by  oral 
presentation,  a  hearing  will  be 
scheduled. 

Discussion  of  the  Comments  Received 
Summary  I 

The  Department  received  28  comment 
letters  on  the  proposed  rule,  as 
published  on  March  14. 1986.  The 
comments  ranged  from  brief  letters 
simply  supporting  the  project  of 
replacing  the  existing  book-entry 
regulations  (Subpart  O  of  31  CFR  Part 
306  and  31  CFR  Part  350.  hereinafter 
collectively  refeired  to  as  "Subpart  O") 
to  very  detailed  letters  that  included 
discussions  of  numerous  issues  and 
proposed  specific  regulatory  language  to 
resolve  them.  The  Department  thanks  all 
of  those  who  submitted  comments  and 
is  especially  appreciative  of  the  time 
and  effort  that  went  into  the  more 
detailed  letters. 

The  majority  of  comments  were 
favorable,  either  explicitly  or  implicitly. 
Ten  comment  letters  expressly 
supported  the  proposed  rule,  although 
most  suggested  modifications  of  varying 
degrees.  Fifteen  other  commenters 
proposed  modifications  or  expressed 
concerns  about  specific  provisions  of  the 
proposed  rule  but  did  not  oppose  its 
adoption.  One  bank  that  submitted  a 
comment  letter  suggested  that  the 
proposed  rule  was  unnecessary  but 
specifically  expressed  concern  only 
about  the  requirement  of  the  March  Rule 
to  send  written  confirmation  of 
transfers.  Two  commenters  in  a  joint 
letter  expressed  opposition  to  the 
proposed  rule  and  suggested  retention  of 
Subpart  O  with  only  a  single 
modification.'  The  Department  believes 
that  most  if  not  all  of  the  concerns 
raised  by  these  commenters  have  been 
addressed  by  the  revision  set  forth 
below,  which  includes  a  number  of  the 
suggested  modifications. 


'  In  a  joint  letter,  four  commenters.  including  the 
two  referred  to  above,  opposed  the  adoption  of  the 
March  Rule,  as  propoaed.  but  differed  in  their 
suggested  modirications  and  submitted  individual 
tetters  setting  out  thei»  proposals.  As  a  result,  the 
joint  letter  has  not  been  counted  separately  here, 
although  it  is  included  in  the  total  of  28  comment 
letters  mentioned  above. 


Not  surprisingly,  several  of  the 
comment  letters,  including  all  of  the 
most  detailed  ones,  dealt  at  some  length 
with  the  issue  of  resolution  of  competing 
claims  that  was  discussed  in  detail  in 
the  section-by-section  analysis  of  the 
March  Rule.  Most  of  the  letters 
mentioning  the  issue  favored  a  uniform 
Federal  rule.  The  mere  detailed 
comments,  almost  without  exception, 
favored  adoption  of  some  form  of  a  bona 
fide  purchaser  rule  and  some  form  of 
priority  for  clearing  liens.  In  the  revised 
proposed  rule  printed  below,  the 
Department  has  adopted  this  approach. 

In  addition,  several  commenters 
focused  on  the  warranties  and  duties  of 
book-entry  custodians  set  forth  in  the 
March  Rule.  Some  commenters 
suggested  broadening  the  warranties 
and  including  warranties  of  transferors 
other  than  book-entry  custodians.  In 
contrast,  several  barJ<s  suggested  that, 
given  the  rather  stringent  banking 
regulations  governing  custody  of 
customer  securities,  banks  should  not  be 
required  to  make  any  warranties  under 
the  Treasury  regulations.  The  bank 
commenters  also  pointed  out  certain 
differences  between  the  banking 
regulations,  which  set  out  specific  rules 
governing  the  provision  of  confirmations 
of  securities  transactions  to  bank 
customers,  and  the  requirements  set  out 
in  the  proposed  rule. 

A  third  area  focused  on  by 
commenters  was  the  mechanics  of  the 
transfer  rules  themselves.  Several 
commenters  proposed  eliminating  the 
distinction  between  rules  governing 
transfers  of  ownership  of  whole 
securities  and  transfers  of  security 
interests.  Various  reformulations  were 
proposed,  although  all  still  would  focus 
on  book-marking  as  the  relevant  act  of 
transfer.  Related  comments  questioned 
the  need  for  the  additional  rules 
governing  attachment  and  perfection  of 
security  interests  that  were  included  in 
the  March  Rule. 

One  final  area  of  comment  involved 
the  interaction  of  the  regulations  with 
other  law.  Three  commenters 
specifically  suggested  that  book-entry 
custodians  subject  to  foreign  law  be 
exempt  from  the  Department's 
regulations.  Other  comments  focused  on 
the  interaction  between  the  regulations 
and  State  law  in  a  number  of  specific 
areas. 

Two  commenters  submitting  a  joint 
comment  letter  questioned  the 
Department's  authority  to  promulgate 
rules  such  as  those  set  forth  below. 
Section  3121  of  Title  31  of  the  United 
States  Code  grants  the  Secretary  broad 
authority  to  establish  the  terms  and 
conditions  on  which  Treasury  securities 


Federal  R^iatw  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  P>opo8ed  Ridci 


are  issued.  The  Supreme  Court 
recogni-ited  the  breadth  of  thi»  authority 
in  Free  v.  B!and,  368  MS.  663  (196Z).  in 
which  the  Cowt  concluded  that 
Treasury  regulations  govenung 
ownership  of  savings  bofids  validly 
preempted  comniBnity  ptiperty  rights  in 
the  bonds  that  might  otherwise  have 
existed  under  State  law.  The  Secretary's 
authority  also  supports  establishing 
rules  such  as  thcMC  set  forth  below 
describing  how  to  transfer  interests  in 
book-entry  Treasury  securities. 

A  primary  concern  of  these  two 
commenters  was  that  the  proposed  ride 
would  require  significant  changes  in  the 
current  structure  of  clearing 
arrangements  for  Treasury  securities. 
This  was  not  the  intention  of  die 
Department,  and  the  Department 
behcves  that  tbe  concerns  miderlying 
this  comment  have  been  eliminated  for 
the  most  part  by  the  revisioaB  to  the 
March  Role  that  are  set  forth  below. 

Section-by-Section  Discussion 

Section  357.1.*  This  section  provides 
that  the  new  mle  will  apply  to  securities 
transactions  occurring  on  or  after  a 
speciHed  date,  which  is  anticipated  to 
be  60  days  after  the  date  of  pobtication 
of  the  rule  in  final  form. 

Two  commenters  requested 
clarificatioB  as  to  how  the  rule 
describing  the  date  of  applicability  of 
the  proposed  rule  would  be  applied  to  a 
repurchase  ^reement  that  is  initiated 
before  the  effective  date  but  confuted 
after  that  date.  To  clarify  this  point,  one 
of  the  commenters  suggested  chan^ng 
the  word  "transactions"  in  S  357.1(a)  to 
the  word  "transfers."  This  would  make 
clear  that,  for  repurchase  agreenents 
initiated  before  the  effective  date  but 
completed  afterward.  Subpart  O  would 
be  applicable  to  the  first  step  in  the 
repurchase  transaction  while  the 
proposed  rule  would  be  applicable  to 
the  second  step. 

Aside  from  the  issue  of  how  the 
section  should  be  api^ied  to  repurchase 
agreements,  the  suggested  drafting 
change  would  not  be  coosisteBt  with  the 
basic  structure  of  the  proposed  rule.  As 
used  in  the  March  Rule,  the  term 
"transactions"  was  intended  to  include 
more  than  transfers  of  interests  in 
securities.  Both  payments  of  interest  and 
payments  of  principal  on  rederaptioo 
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certain  of  Ibe  Mctiwit  canUiwd  is  tkc  Mavdi  RWt 
have  been  renumbetcd.  UnleM  otherwiie  indicated, 
section  ounben  in  ffiii  diicussion  refer  to  lite 
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constitute  transactions  that  are  to  be 
expressly  covered  by  the  proposed  rule 
and  for  which  the  effective  date  of 
§  357.1  would  be  relevant. 

Nevertheless,  for  transactions 
involving  two  or  more  transfers  of  a 
security  or  a  limited  interest  in  a 
security,  the  Department  believes  that 
the  resitit  described  above  will  be  the 
appropriate  one  as  a  general  mle:  each 
transfer  should  be  viewed  separately  for 
purposes  of  determining  the 
appHcaWKty  of  these  regulations.  At  the 
same  time,  the  Department  recognizes 
that  having  a  single  transaction  subject 
to  different  rules  depending  upon  die 
timing  of  each  step  in  the  transaction  in 
some  cases  may  cause  unnecessary 
complexity.  Fin^hermore,  for 
transactions  such  as  secured  loans  that 
will  be  initiated  before  but  will  continue 
beyond  dte  effective  date  of  this  rule, 
the  Department  recognizes  that  the 
parties  to  sudi  a  transaction  may  wish 
to  have  die  entire  transaction  governed 
by  diis  rule. 

To  provide  flexibility  for  such 
transactions,  the  Department  has  added 
a  new  sentence  to  §  357.1(bl  that 
permits  selection  of  either  the  existing 
regulations  or  the  new  Part  357.  The 
provision  requires  an  agreement  in 
writing  and  applies  only  to  transactions 
that  will  bridge  the  effective  date 
specified  in  S  3.57.1(a). 

The  March  Rule  provided  that  a 
transaction  involving  a  transfer  would 
be  deemed  to  have  occurred  for 
purposes  of  this  section  on  die  date  mi 
which  occHTS  the  act  that  constitutes  a 
transfer  as  described  in  this  Part.  One 
comments  suggested  that  if  i  357.1(b) 
were  intended  to  describe  when  a 
transaction  occurs  for  all  purposes  of 
the  proposed  rules,  dien  §  357.1(b) 
should  state  that  a  transactioa  occurs 
"at  the  time"  of  transfer  rather  than  on 
the  date  of  transfer,  since  several 
tntnsfers  of  a  security  can  occur  on  a 
single  day.  The  Department  has  not 
adopted  this  change  since  {  357.1(b)  was 
intended  to  have  the  limited  purpose  of 
desaibmg  when  a  transaction  occurs  for 
purposes  of  the  effective  date  set  forth 
in  §  357.1(a).  The  Department  has  added 
wording  to  }  357.1(b)  to  clarify  this 
point. 

Section  3S7.Z  This  section  is  the  basic 
governing  law  provision.  The  March 
Rule  provided  that  die  rights  and 
obligations  of  the  United  States  would 
be  governed  by  amiHcabfe  Federal  law. 
The  ri^rts  and  oMigBtions  of  others 
would  be  governed  by  applicaUe 
Federal  law,  and  to  the  extent  not 
inconsistent  with  Federal  law,  by  State 
and  local  law. 


As  noted  above,  questions  as  to  the 
interaction  of  these  rules  with  State  law 
arose  in  coimectioB  with  several 
comments.  For  example,  one  commenter 
suggested  that,  in  proposing  a  rule  on 
the  transfer  and  pledge  of  Treasnry 
securities,  the  Departnieirt  skoald  be 
cautious  about  creating  rules  resntting  in 
different  consequences  for  holding 
Treasury  securities  than  would  be  die 
case  for  other  nnfxrtificated  securities 
governed  solely  by  State  law.  In 
particular,  this  commenter  suggested 
that  it  would  be  unwise  to  ignore 
existing  State  law  on  secured 
transactions  which  represent  the 
working  out  of  relative  rights  of  parties 
to  a  transaction. 

The  Department  agrees  that  as  a 
general  propositian.  cautioo  should  be 
exercised  in  varying  or  preempting  State 
law.  However,  the  Department  notes 
that  the  existing  regulations  of  Subpart 
O  already  preempt  State  law  to  some 
extent  Furdierniare.  even  with  the 
minimalist  approach  of  Sidipart  O. 
which  leaves  many  issues  completely  to 
State  law,  a  variety  ai  interpretetive 
questions  bare  arisen  concerning  the 
appropriate  application  of  the  existing 
regulations,  although  not  all  of  these 
questions  have  become  the  subject  of 
litigation.  As  a  result  with  respect  to 
book  entry  securities,  there  is  not  an 
accepted  body  of  principies  that 
operates  to  provide  predictable  results. 
Matters  are  further  comphcated  because 
not  all  states  have  adopted  the  rules 
found  in  the  i97B  revision  to  Article  8  of 
the  Uniform  Commercial  Code  (the 
"UCC").  Fortherraore,  even  where  such 
rules  have  been  adopted,  some  of  the 
litigation  arising  from  recent  failures  of 
government  securities  dealers  suggests 
that  important  legal  issues  are  yet  to  be 
resolved  that  stem  from  some  of  the 
concepts  and  relationships  that  arise 
where  interests  in  securities  are 
transferred  without  the  transfer  of  a 
certificate.  Finally,  the  Department 
notes  that  the  taw  of  secured  lending 
generally  has  continued  to  change  as 
new  types  of  property  that  may  be  the 
subject  of  secured  transactions  have 
developed,  and  the  balance  of  rights 
among  the  various  parties  is  reexamined 
and  reevaluated.  Recent  litigation 
concerning  transactions  in  govermnent 
securities  reflects  just  such  a  process. 

Given  the  foregoing,  the  Department 
continues  to  believe  that  the  Federal 
interest  in  umformity  and  certainty  for 
participants  in  the  government  securities 
market  warrants  siqiplanting  Stale  law 
with  a  Federal  rule  governing 
transactions  in  Treasury  book-entry 
securities.  In  drafting  the  proposed  rule, 
the  Department  has  not  attempted  to 
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vary  arbitrarily  the  State  law  rules 
governing  transactions  in  investment 
securities.  Instead,  the  Department's 
goal  is  to  also  provide  a  rational  set  of 
rules  that  balances  the  interests  of  all 
participants  in  the  market  and  provides 
a  framework  for  giving  effect  to  investor 
expectations  while  preserving  the 
efficiency  and  liquidity  of  the  market. 
The  comments  received  have  been  very 
useful  in  identifying  those  areas  where 
the  March  Rule  failed  to  achieve  these 
goals,  most  notably  in  the  area  of 
competing  claims.  The  Department 
believes  the  revisions  to  the  rule 
published  below  resolve  those 
deficiencies. 

Anotrer  commenter  suggested  an 
approach  that  would  view  the  Federal 
Reserve  Banks  as  clearing  corporations, 
as  defined  in  section  &-102(3)  of  the 
UCC.  This  approach  would  also  deem 
all  book-entry  securities  either  to  be 
held  in  bearer  definitive  form  at  the 
Federal  Reserve  Bank  of  New  York  or  to 
be  in  uncertificated  form  registered  in 
the  name  of  the  Federal  Reserve  Bank  of 
New  York,  so  that  the  UCC  as  adopted 
by  New  York  would  govern  all  transfers 
and  pledges  of  securities.  This  approach 
has  the  advantage  of  providing 
uniformity  and  perhaps  a  reasonable 
level  of  certainty  throughout  the  market. 
However,  the  Department  does  not 
believe  that  it  is  appropriate  for  the 
entire  market  in  Treasury  securities  to 
be  subject  to  the  laws  of  a  single  State's 
jurisdiction. 

instead,  the  Department  continues  to 
believe  that  it  is  appropriate  to  provide 
in  its  rule  the  basic  framework  for 
transactions  in  government  securities. 
Under  the  March  Rule,  the  conceptual 
approach  of  the  governing  law  provision 
was  that  of  a  partial  preemption  of  State 
law:  issues  not  explicitly  dealt  with  in 
the  proposed  rules  would  be  governed 
by  State  law.  After  further 
consideration,  the  Department  has 
concluded  that  the  difficulty  in 
describing  with  any  precision  the  line 
between  preempted  and  nonpreempted 
State  law  under  such  a  partial 
preemption  would  unnecessarily  focus 
attention  on  drawing  that  line.  To 
emphasize  the  Federal  interest 
motivating  the  rule,  and  given  the  broad 
authority  of  the  Department  to 
promulgate  regulations  relating  to 
Treasury  securities,  the  Department  has 
concluded  that  a  better  approach  is  to 
preempt  State  law  completely.  The 
Department  anticipates  that,  in 
accordance  with  the  approach  taken  by 
the  Supreme  Court  decision  in  U.S.  v. 
Kimbell  Foods,  440  U.S.  715  (1979), 
principles  derived  from  State  law  will  be 
incorporated  into  applicable  Federal  law 


as  the  rule  for  decision,  whenever 
appropriate,  for  issues  not  explicitly 
dealt  with  in  the  regulations.  The 
De:jartment  believes  that  this  approach 
will,  on  balance,  cause  less  confusion 
because  it  focuses  on  inclusion  rather 
than  exclusion,  as  would  be  the  case 
with  a  partial  preemption. 

One  comment  noted  certain  specific 
areas  in  existing  law  that  had  not  been 
covered  in  the  March  Rule.  They  are  the 
warranties,  if  any,  of  issuers  of 
instructions  (section  8-306  of  the  UCC); 
the  effect,  if  any,  of  unauthorized 
instructions  (section  8-311  of  the  UCC): 
a  purchaser's  rights,  if  any,  to  proof  of  a 
transferor's  authority  (section  8-316  of 
the  UCC);  and  the  formal  requisites,  if 
any,  of  transfers  (section  8-319  of  the 
UCC). 

Two  of  these  would  appear  to  be 
generally  inapplicable  in  the  context  of 
TRADES.  Under  section  8-308(4)  of  the 
UCC,  an  "instruction"  is  defined  as  an 
order  to  the  issuer  of  an  uncertificated 
security,  requesting  the  registration  of  a 
transfer,  pledge,  or  release  from  pledge. 
The  warranties  of  an  originator  of  an 
instruction  under  section  8-306  of  the 
UCC  run  to  the  issuer,  to  any  person 
guaranteeing  the  instruction  or  specially 
guaranteeing  the  originator's  signature, 
to  a  purchaser  for  value,  and  to  a  debtor 
or  third  person  under  certain 
circumstances.  Under  section  8-311  of 
the  UCC,  an  owner  may  assert  the 
ineffectiveness  of  an  unauthorized 
instruction  against  the  issuer  and  certain 
purchasers,  and  an  issuer  who  registers 
a  transfer,  pledge,  or  release  of  an 
uncertificated  security  upon  an 
unauthorized  instruction  is  subject  to 
liability  for  improper  registration. 

In  TRADES,  book-entry  securities  are 
transferred  electronically  on  the  books 
of  Federal  Reserve  Banks  and  in  many 
cases  on  the  books  of  the  book-entry 
custodians  that  comprise  the  system. 
Transfers  on  TRADES  do  not  constitute 
registration  for  purposes  of  Article  8  of 
the  UCC,  and  an  "instruction,"  as  that 
term  is  used  in  the  UCC,  does  not 
correspond  to  any  procedure  now  used 
in  TRADES.  It  ia  more  comparable  to  a 
"transaction  request"  used  to  request  a 
transfer  of  a  security  in  TREASURY 
DIRECT  (see  §  357.28).  Thus,  the 
Department  believes  that  provisions 
relating  to  an  "instruction"  are 
inapplicable  to  securities  held  in 
TRADES.  To  the  extent  the  general 
principles  underlying  these  sections  are 
relevant,  the  Department  anticipates 
that  they  would  be  applied  as  the  rule 
for  decision  by  a  court,  in  accordance 
with  Kimbell  Foods. 

Section  8-316  of  the  UCC  provides 
that  the  transferor  of  a  security  must 


supply  the  purchasgr  with  proof  of  the 
transferor's  authority  to  sell.  Failure  to 
comply  gives  the  purchaser  the  right  to 
reject  or  rescind  the  transfer.  Section  &- 
319  of  the  UCC  provides  that  a  contract 
for  the  sale  of  securities  is  not 
enforceable  unless  there  is  some  writing 
signed  by  the  party  bgainst  whom 
enforcement  is  sought,  or  unless  other 
specified  criteria  are  met.  The 
Department  believes  that  it  is 
inappropriate  to  promulgate  a  specific 
Federal  rule  in  these  regulations,  since 
neither  of  these  provisions  is  suited  to 
the  speed  with  whidi  transactions 
frequently  occur  in  tfie  government 
"securities  market. 

Interaction  of  the  proposed  rule  with 
foreign  law  was  another  issue  addressed 
by  commenters.  Two  commenters 
suggested  that,  to  avoid  subjecting  them 
to  potentially  conflicting  legal 
requirements,  overseas  book-entry 
custodians  should  be  exempt  from  the 
proposed  rule  unless  the  book-entry 
custodian  and  its  customer  have  made  a 
valid  choice  of  United  States  law  or  the 
law  of  any  state.  Their  proposed 
solution  would  have  added  language  of 
exemption  to  §  357.2  as  proposed  in  the 
March  Rule  and  would  have  added  a 
definition  of  "overseas  book-entry 
custodian"  to  §  357.3. 

Although  the  Department  agrees  with 
the  basic  concept,  a  different  solution 
was  chosen  that  does  not  require 
defining  a  new  category  of  book  entry 
custodian.  Instead,  a  new  §  357.2(c) 
simply  provides  that  rights  and 
obligations,  other  than  rights  and 
obligations  of  the  United  States,  arising 
out  of  interests  in  securities  maintained 
on  the  books  of  a  book-entry  custodian 
at  a  place  outside  the  United  States  are 
governed  by  the  foreign  law  applicable 
to  the  business  of  the  book-entry 
custodian,  unless  the  book-entry 
custodian  and  its  customer  have  made  a 
valid  choice  of  United  States  law. 

The  Department  believes  this 
formulation  reaches  the  same  results  as 
those  intended  by  the  proposals  of  the 
two  commenters  on  this  issue,  but 
avoids  some  of  the  issues  that  might 
arise  unnecessarily  by  defining  a 
separate  category  of  book-entry 
custodians.  For  example,  under  the 
language  proposed  by  one  commenter  a 
book-entry  custodian  that  qualified  as 
an  overseas  book-entry  custodian  and 
operated  a  custodial  business  in  the 
United  States  arguably  could  have 
claimed  exemption  from  the  regulations 
even  with  respect  to  the  U.S.  custodial 
business  by  virtue  of  qualification  as  an 
overseas  book-entry  custodian. 

In  addition,  one  commenter  suggested 
adding  specific  language  providing  that 
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a  branch  of  a  domestic  corporation  may 
qualify  as  an  overseas  book-entry 
custodian,  although  technically  a  branch 
is  not  a  legal  entity  separate  from  the 
U.S.  corporation.  Under  the 
Department's  formulation,  a  single  entity 
may  conduct  custodial  business  both 
within  and  without  the  United  States. 
Whether  or  not  these  rules  apply  with 
respect  to  any  speciHc  security  would 
depend  upon  where  the  records  are 
maintained  and  what  law  is  applicable 
to  the  custodial  arrangement  in 
question. 

Finally,  one  commenter  proposed 
adding  language  permitting  an  overseas 
book-entry  custodian  to  maintain  back- 
up records  or  computing  facilities  in  the 
United  States  provided  that  the 
custodial  activities  of  the  book-entry 
custodian  generally  fell  within  the 
description  of  activities  that  would 
qualify  an  entity  as  an  overseas  book- 
entry  custodian.  The  Department  agrees 
that,  standing  alone,  maintenance  of 
back-up  records  in  the  United  States 
should  not  affect  the  exemption  for 
securities  maintained  outside  the  United 
States,  but  does  not  believe  it  necessary 
to  add  specific  language  to  S  357.2.  In 
the  individual  case,  whether  the  level  of 
activity  conducted  in  the  United  States 
or  the  degree  of  reliance  on  facilities  or 
records  maintained  in  the  United  States 
is  sufficient  to  defeat  the  exemption,  will 
be  a  question  of  fact  that  may  be 
determined  by  whether  the  specific 
arrangement  in  question  was 
reasonable  under  the  circumstances 
and  whether  it  had  the  appearance  of 
simply  intending  to  circumvent  the 
applicability  of  the  regulations. 

Another  commenter  suggested  the 
addition  of  a  sentence  to  i  357.2  that 
would  have  expressly  permitted  parties 
to  a  transaction  in  a  security  to  make  a 
choice  of  the  law  of  any  State  or  nation 
which  bears  a  reasonable  relation  to  the 
transaction.  The  ability  to  make  a  choice 
of  foreign  law  bearing  a  reasonable 
relationship  to  a  transaction  is  implicit 
in  the  proposed  rule  for  securities 
maintained  outside  the  United  States. 
However,  the  Department  does  not 
believe  that  an  entity  conducting  its 
custodial  business  in  the  United  States 
should  be  able  to  select  foreign  law  in 
lieu  of  the  proposed  rule.  The  question 
of  making  a  choice  of  applicable  State 
law  is  no  longer  relevant  because  of  the 
preemption  of  State  law  described 
above.  The  Department  does  anticipate 
that  the  parties  to  a  transaction  may 
select  the  State  law  that  may  be 
incorporated  into  applicable  Federal  law 
as  the  rule  for  decision. 

Section  357.3.  This  section  includes  all 
of  the  defined  terms  for  purposes  of  Part 


357,  including  definitions  already 
published  in  final  form  in  the  final 
TREASURY  DIRECT  rule.  51  FR 18280. 
Certain  new  definitions  have  been 
added,  and  certain  definitions 
previously  published  have  been  revised. 
The  additions  and  revisions  are 
described  below. 

The  definitions  of  "clearing  bank," 
"clearing  lien,"  and  "clearing  services" 
are  new  and  are  explained  in  the 
discussion  of  S  357.15,  a  new  provision 
dealing  with  clearing  liens.  The 
definition  of  "depository  institution" 
previously  included  in  the  TREASURY 
DIRECT  rule  has  also  been  included 
below  because  of  its  applicability  in  the 
context  of  the  new  S  357.15. 

The  term  "issue"  is  defined  to  mean 
securities  identified  by  a  single  CUSIP 
number.  A  CUSIP  number  is  the  number 
assigned  to  identify  securities  of  the 
same  issue  by  the  Committee  on 
Uniform  Securities  Identification 
Practices.  The  term  "issue"  is  used  in 
two  new  provisions,  §§  357.12(c]  and 
357.14(e). 

This  manner  of  defining  an  issue 
applies  to  securities  of  the  same  interest 
rate  and  maturity  that  generally  are 
issued  on  a  single  day,  as  well  as  the 
principal  and  interest  components 
separated  under  the  Department's 
STRIPS  program.  Whether  or  not  a 
security  is  eligible  for  STRIPS  is 
determined  by  the  offering  circular  for 
that  security.  If  a  security  is  stripped, 
each  component  is  given  a  different 
CUSIP  number.  Interest  payments 
stripped  from  securities  of  different 
maturities  but  which  are  due  on  the 
same  day  will  bear  the  same  CUSIP 
number  and  are  indistinguishable  from 
one  another.  Therefore,  once  stripped, 
the  interest  payments  due  on  the  same 
date  are  treated,  for  purposes  of  this 
rule,  as  a  single  issue. 

The  definition  of  "person"  has  been 
revised  to  include  governmental  entities. 

The  definition  of  "security"  has  been 
expanded  to  provide  specifically  that  a , 
book-entry  Treasury  security  is  a 
security  for  purposes  of  State  and  local 
law.  This  clarification  was  made  in 
response  to  comments  that  indicated 
that  a  book-entry  security  might 
otherwise  be  considered  an  "intangible" 
for  some  purposes,  which  could  create 
unpredictable  legal  consequences.  The 
clarification  also  is  important  for 
purposes  of  the  incorporation  of  State 
law  principles  discussed  under  §  357.2 
above.  The  provision  is  not  intended, 
however,  to  subject  the  United  States  or 
the  Federal  Reserve  Banks,  when  acting 
as  fiscal  agents  of  the  United  States,  to 
the  obligations  of  an  issuer  under 


Article  8  of  the  UCC  as  adopted  by  the 
various  states. 

The  March  Rule  defined  a  "book-entry 
custodian"  as  a  person  other  than  the 
Department  or  a  Federal  Reserve  Bank 
that  in  the  the  ordinary  course  of  its 
business  maintains  book-entry 
securities  accounts  for  others.  The 
definition  also  specifically  provided  that 
a  book-entry  custodian  could  have  a 
security  interest  in  securities  held  for 
another  person  and  also  could  hold 
securities  for  its  own  account. 

A  comment  was  made  proposing  that 
the  definition  of  "book-entry  custodian" 
be  expanded  to  state  specifically  that 
the  book-entry  custodian  may  be  the 
transferor  of  the  security  or  security 
interest,  because  the  usual  meaning  of 
the  term  "custodian"  is  an  independent 
third  party.  This  proposal  may  have  also 
been  prompted  by  the  discussion  of 
§  357.13(d)  in  the  section-by-section 
analysis  of  the  March  Rule,  which 
suggested  in  another  context  that  an 
effective  transfer  of  a  security  interest 
would  require  the  involvement  of  a  third 
party  having  no  interest  in  the 
transaction  giving  rise  to  the  security 
interest. 

The  Department  does  not  believe  that 
an  amendment  of  the  definition  of 
"book-entry  custodian"  is  necessary. 
However,  it  should  be  emphasized  that, 
notwithstanding  any  statement  to  the 
contrary  in  the  discussion  of  the  March 
Rule,  under  the  proposed  rule  an  entity 
may  be  both  the  book-entry  custodian 
and  the  transferor  of  a  security  or  a 
limited  interest.  The  Department 
recognizes  that  many  repurchase 
agreements  are  structured  in  precisely 
this  way.  Although  a  greater  degree  of 
protection  may  be  gained  by  using  a 
third-party  custodian  for  such 
transactions,  the  parties  are  not  required 
to  do  so  under  these  regulations. 

In  response  to  a  suggestion  in  the 
comments,  the  Department  considered 
adding  definitions  of  the  terms 
"transferor"  and  "transferee,"  but 
concluded  that  the  meaning  of  these 
terms  is  sufficiently  clear  in  the  context 
of  the  rule. 

Several  commenters  proposed 
additional  defined  terms  in  connection 
with  new  regulatory  language  they  had 
proposed.  Exclusion  of  these  proposed 
definitions  for  the  most  part  depended 
upon  the  Department's  response  to  the 
underlying  issue,  as  discussed 
elsewhere  in  this  section-by-section 
analysis. 

Section  357.10.    This  section 
describes  the  procedure  by  which 
interest  and  principal  are  paid  and 
provides  that  the  obligation  of  the 
United  States  is  discharged  at  the  time 
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payment  is  credited  to  an  account  at  a 
Federal  Reserve  Bank.  It  also  provides 
that  a  book-€ntry  custodian,  upon 
receipt  of  a  payment  for  a  customer, 
must  make  the  payment  available  to  the 
customer  on  the  date  of  receipt. 

One  Federal  Reserve  Bank  noted  that 
the  time  frame  speciHed  for  making 
payments  available  might  be  difficult  to 
comply  with  because  the  mechanics  of 
crediting  such  payments  may  involve 
end-of-day  batch  processing.  It  is  the 
Department's  understanding,  however, 
that  depository  institutions  consider  the 
funds  available  at  the  beginning  of  the 
day  even  where  the  actual  paperwork 
regarding  the  credit  may  not  be 
completed  until  the  end  of  the  day.  The 
Department  believes  this  is  the  correct 
view  and  notes  that  no  depository 
institutions  or  other  entities  that  might 
be  affected  by  the  rule  made  a  similar 
comment.  No  change  to  the  rule  was 
made. 

Section  357.10(d)  has  been  modified  to 
make  the  duty  of  a  book-entry  custodian 
to  make  principal  and  interest  payments 
available  to  a  customer  subject  to  any 
rights  the  book-entry  custodian  may 
have  as  a  secured  party  under  a  written 
security  agreement.  The  original 
provision  was  not  intended  to  override 
any  claim  that  the  book-entry  custodian 
might  have  to  such  payments  arising 
from  an  express  agreement  with  a 
customer. 

Section  357.11.  Section  357.11  is 
modeled  after  the  shelter  rule  of  section 
8-301  "of  Article  8.  It  describes  the  rights 
of  a  transferee  upon  acquisition  of  a 
security  or  a  limited  interest  in  a 
security.  One  commenter  suggested  that 
this  rule  be  amended  to  make  clear  that 
the  reference  to  "transferor"  includes 
both  the  prior  interest  holder  and  the 
book-entry  custodian  effecting  the 
transfer.  The  rationale  is  that  a 
transferee  should  succeed  to  the  rights 
that  its  own  book-entry  oustodian  has 
against  any  upper-tier  custodian.  This 
would  appear  to  be  internally 
inconsistent.  In  our  view,  there  are  two 
mutually  exclusive  alternatives:  Either 
the  book-entry  custodian  is  acting  as  a 
principal  in  the  transaction  and, 
therefore,  is  the  prior  interest  holder,  or 
the  book-entry  custodian  is  acting  as  an 
agent,  in  which  case  it  has  no  rights  in 
the  security  independent  of  the  rights  of 
its  customer. 

Another  commenter  suggested  a 
substantial  revision  of  §  357.11  as  part 
of  its  approach  to  reintroduction  of  the 
concept  of  a  bona  fide  purchaser.  A 
major  feature  of  this  commenter's 
proposal  was  to  rely  on  State  law  to 
determine  the  consequences  of  a 
transfer.  This  commenter  felt  that  the 
"shelter  rule"  as  stated  in  proposed 


§  357.11,  absent  a  bona  fide  purchaser 
rule,  would  have  the  substantive  effect 
of  creating  a  set  of  Federal  rights,  and 
proposed  changing  the  language  to 
provide  that  a  transfer  would  be  an 
effective  transfer  for  purposes  of  State 
law.  The  Department  has  not  adopted 
this  change  since  it  follows  from  the 
discussion  of  §  357.2  that  these  rules  are. 
in  fact,  the  basis  for  a  set  of  Federal 
rights. 

One  commenter  also  suggested  that  it 
would  be  useful  to  clarify  that,  upon 
default  of  the  debtor,  a  disposition  of 
collateral  by  a  secured  party  conveys  to 
the  purchaser  all  of  the  debtor's  rights  in 
the  collateral,  as  is  provided  in  section 
9-504(4)  of  the  UCX:.  The  commenter 
was  concerned  that  the  interaction  of 
§  357.2  of  the  March  Rule,  which 
provided  that  State  law  would  be  not 
applicable  where  It  would  be 
inconsistent  with  these  regulations,  with 
the  ideas  expressed  in  §  357.11  might  be 
viewed  as  precluding  the  result  dictated 
by  section  9-504(4)  of  the  UCC.  The 
question  of  inconsistency  has  been 
eliminated  by  the  changes  to  §  357.2 
discussed  above.  Furthermore,  were  the 
question  to  arise  io  litigation  it  is  for  just 
such  an  issue  that  the  Department 
anticipates  a  court  would  look  to  State 
law  to  supply  the  rule  for  decision. 

Section  357.12  [Sections  357.12  and 
357.13].    The  March  Rule  covered 
transfers  of  securities  in  §  357,12  and 
transfers  of  security  interests  in  §  357.13. 
A  transfer  of  a  security  was  deemed  to 
occur  at  the  time  an  entry  is  made  on 
the  books  of  a  Federal  Reserve  Bank  or 
a  book-entry  custodian.  Transfer  of  a 
security  interest  was  deemed  to  occur  (i) 
at  the  time  an  entry  is  made  on  the 
books  of  a  Federal  Reserve  Bank  or  a 
book-entry  custodian;  (ii)  at  the  time 
written  notification  is  received  by  a 
book-entry  custodian;  or  (iii)  where  the 
secured  party  is  to  be  the  book-entry 
custodian,  when  the  security  is  received 
in  an  account  for  the  transferor  of  the 
security  interest  and  a  written 
agreement  is  executed. 

Several  commenters  indicated  that 
they  believed  the  proposed  rule  made  an 
unnecessary  distinction  between 
transfers  of  ownership  and  transfers  of 
security  interests,  and  that  the  correct 
characterization  of  a  transaction  should 
be  left  to  other  law.  It  was  pointed  out 
that  a  single  transaction  may  be  subject 
to  different  characterizations  for 
different  purposes.  This  is  especially 
true  for  repurchase  agreements  and 
reverse  repurchase  agreements,  which 
constitute  a  substantial  portion  of  the 
daily  activity  in  the  government 
securities  market.  One  commenter  also 
suggested  that  the  transfer  provisions  in 
the  March  Rule  might  require 


modification  of  the  back  office 
procedures  to  give  full  recognition  in 
account  titles  and  i^cprds  to  pledges  of 
securities.  The  proposed  solution 
suggested  by  some  commenters  was  to 
combine  into  a  single  provision  the  rules 
for  transfers  of  securities  and  transfers 
of  limited  interests  in  securities. 

In  drafting  the  proposed  rule,  the 
Department  did  not  intend  to  require 
new  procedures  on  the  part  of  book- 
entry  custodians.  Instead,  the 
Department  drafted  provisions  that 
conformed  to  existing  practices  in 
various  parts  of  the  market.  By 
providing  alternative  methods  of 
transfer,  the  Department  believes  it 
provided  sufficient  flexibility  so  that  no 
single  entity  would  be  required  to 
significantly  restructure  its  operations. 
In  addition,  the  Department  recognized 
the  importance  of  variable 
characterization  described  above  and 
intended  to  permit  parties  to  accomplish 
a  repurchase  transaction  without 
necessarily  characterizing  it  as  either  an 
outright  sale  and  repurchase  or  as  a 
secured  transaction.  The  flexibinty  to  do 
this  was  preserved  by  explicitly 
recognizing  in  the  proposed  rule  that  a 
transfer  that  may  appear  on  the  books  of 
a  book-entry  custodian  to  be  a  transfer 
of  outright  ownership  may  also  serve  as 
merely  a  transfer  of  a  security  interest. 
Since  repurchase  agreements 
customarily  contain  language  that 
constitutes  a  sale  and  repurchase  as 
well  as  alternative  language  describing 
the  grant  of  a  seciuity  interest,  it  would 
have  been  possible  under  the  proposed 
rule  to  take  the  position  either  that  the 
transaction  was  a  sale  and  repurchase 
or  that  it  was  the  grant  of  a  perfected 
security  interest. 

Given  the  number  of  comments  on  the 
point  that  the  Department  received,  the 
Department  decided  to  make  certain 
changes  that  will  more  cleariy  preserve 
flexibility.  However,  the  Department 
was  reluctant  to  go  quite  as  far  as  the 
drafting  solutions  proposed  by  two  of 
the  commenters  that  would  have 
completely  combined  within  a  single 
descriptive  phrase  tranifers  of 
ownership  of  securities  and  transfers  of 
limited  interests.  The  Department  felt 
that  although  a  certain  flexibility  should 
be  preserved,  the  rule  should  not 
encourage  intentional  ambiguity. 
Therefore,  instead  of  using  a  single 
descriptive  phrase,  the  Department 
chose  to  combine  §§  357.12  and  357.13 
as  originally  proposed  into  a  single  new 
§  357.12  that  is  structured  in  a  manner 
similar  to  section  8-313  of  the  UCC.  In 
addition,  the  Department  has 
substituted  the  term  "hmited  interest" 
for  the  term  "security  interest"  in 
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recognizing  that  there  are  a  whole  range 
of  limited  interests  in  property  other 
than  security  interests.  Under  the  new 
S  357.12.  certain  of  the  transfer  methods 
may  apply  to  both  transfers  of  securities 
and  transfers  of  limited  interests  while 
others,  by  their  terms,  are  conrmed  to 
transfers  of  limited  interests.  The 
Department  felt  that  although  a  certain 
flexibility  should  be  preserved,  the  rule 
should  not  encourage  intentional 
ambiguity. 

Two  commenters  also  suggested  that 
what  constitutes  a  transfer  should  not 
be  limited  to  the  single  act  of  crediting  a 
securities  account.  The  commenters 
suggested  that  any  entry  that  permits 
identification  of  an  interest  in  favor  of 
the  transferee  should  be  sufficient  to 
constitute  a  transfer.  The  Department 
agrees  with  this  approach  and  has 
adopted  language  similar  to  that 
suggested  in  the  comment  letters. 

Another  commenter  also  suggested 
changing  the  word  "books"  to  "records" 
in  the  proposed  rule  to  avoid  an      • 
implication  that  a  transfer  cannot  occur 
until  end-of-the-day  reconciliation  of  a 
book-entry  custodian's  books.  The 
Department  believes  that  any  such 
implication  is  eliminated  by  the  change 
discussed  in  the  preceding  paragraph. 

Two  commenters  also  recommended 
that  the  use  of  subaccounts  be 
speciHcally  authorized  as  a  means  of 
accomplishing  a  transfer  since  the 
computer  programs  of  several  clearing 
banks  are  structured  to  permit  their  use. 
We  understand  that  what  happens 
operationally  is  that  a  dealer  may  eflfect 
a  transfer  to  its  customer  by  directing 
the  dealer's  clearing  bank  to  move 
designated  securities  into  a  subaccount 
of  the  dealer's  account  on  the  books  of 
the  clearing  bank  that  speciHcally 
identifies  the  dealer's  customer  as  the 
transferee.  The  Department  believes 
that  it  is  not  necessary  to  add  specific 
language  referring  to  subaccounts  since 
the  transaction  as  described  falls  within 
the  terms  of  the  general  transfer  rule. 
However,  the  Department  notes  that  the 
use  of  subaccounts  raises  an 
interpretative  issue  with  potentially 
significant  consequences  for  the  dealer 
and  its  clearing  bank  that  would  not  be 
resolved  by  adding  proposed  language 
explicitly  authorizing  the  use  of 
subaccounts.  The  basic  question  is  who 
is  acting  as  the  book-entiy  custodian  for 
the  customer?  Since  the  entry  reflecting 
the  transfer  may  be  made  on  clearing 
bank's  books  rather  than  on  internal 
records  of  the  dealer,  arguably  the 
clearing  bank  may  be  the  book-entry 
custodian  for  the  dealer's  customer  and 
would  therefore  be  subject  to  the 
provisions  setting  forth  book-entry 


custodian  warranties  and  other  duties 
with  respect  to  the  transfer  to  that 
customer.  However,  it  is  unlikely  that 
this  reflects  the  expectations  of  either 
the  clearing  bank,  the  customer,  or  the 
dealer. 

An  implicit  assumption  of  the  transfer 
rules  and  the  rules  describing  the  duties 
and  warranties  of  book-entry  custodians 
has  been  that  a  transfer  is  recorded  on 
the  books  of  the  entity  with  whom  the 
transferee  deals  and  that  will  maintain 
the  security  for  the  transferee,  whether 
or  not.  between  the  transferee  and  that 
entity,  their  dealings  are  expressly 
characterized  as  involving  a  custodial 
arrangement.  Under  this  view,  if  a 
dealer  engages  in  a  repurchase 
transaction  with  another  entity  where 
the  dealer  retains  control  of  the  security, 
then  the  dealer  would  constitute  a  book- 
entry  custodian  for  purposes  of  these 
rules. 

To  take  into  account  the  assumption 
just  described  and  to  avoid  a  result  that 
would  view  the  clearing  bank  in  the 
hypothetical  described  above  as  the 
book-entry  custodian  for  the  dealer's 
customer,  the  proper  view  is  that 
subaccounts  within  a  dealer's  account 
on  the  books  of  the  clearing  bank  should 
be  viewed  as  constituting  part  of  the 
dealer's  records  as  well  as  a  part  of  the 
records  of  the  clearing  bank.  Under  this 
view,  the  use  of  a  subaccount  clearly 
falls  within  the  general  description  of  a 
transfer,  and  it  is  the  dealer  that  must 
carry  out  the  duties  and  warranties  of  a 
book-entry  custodian  with  respect  to 
that  transfer.  It  should  also  be  noted 
that  a  subaccount  transfer  may 
constitute  a  segregation  of  customer 
securities  that  in  accordance  with  new 
S  357.15(c),  prevents  assertion  of  a 
clearing  lien  unless  expressly  agreed  to 
by  the  dealer's  customer. 

One  commenter  pointed  out  that  in 
some  circumstances  a  book-entry 
custodian  taking  a  security  interest  from 
its  customer  might  agree  that  the 
security  interest  would  not  arise  until 
fulfillment  of  some  condition  in  addition 
to  the  requirements  set  forth  in 
S  357.12(a)(5).  To  provide  for  such 
situations,  the  Department  has  added 
new  language  as  S  357.12(b)  which 
permits  delayed  effectiveness  of  a 
limited  interest  by  agreement  between 
the  parties. 

Several  commenters  expressed 
concern  in  a  variety  of  ways  that  the 
March  Rule  suggested  that  a  book-entry 
custodian  could  make  an  effective 
transfer  simply  by  marking  its  books 
and  without  regard  to  whether  that 
custodian  actually  maintained  any  of 
the  appropriate  securities  itself  either 
directly  on  the  books  of  a  Federal 


Reserve  Bank  or  through  another  book- 
entry  custodian.  The  March  Rule  had 
been  structured  as  it  was  in  part  to 
express  the  idea  that  at  all  times  after  a 
book-entry  custodian  marks  its  books  in 
favor  of  a  customer,  that  customer  has 
rights  as  against  its  book-entry 
custodian  to  the  amount  of  securities  so 
transferred  to  the  customer  regardless  of 
the  specific  time  at  which  the  book- 
entry  custodian  itself  may  have  acquired 
such  securities.  However,  in  light  of  the 
comments  received,  the  Department  has 
reconsidered  this  issue  and  concluded 
that,  although  the  underlying 
assumption  is  correct,  the  March  Rule 
may  have  appeared  to  have  an  impact 
different  from  that  intended.  Therefore, 
the  Department  decided  to  include 
regulatory  language  expressing  the  need 
for  a  link  between  ownership  reflected 
on  the  books  of  a  book-entry  custodian 
and  maintenance  of  securities  at  a 
Federal  Reserve  Bank.  This  required  link 
is  what  was  described  in  the  March  Rule 
as  a  "chain  of  accounts."  51  FR  8849, 
March  14, 1986,  footnote  2. 

Two  commenters  proposed  similar 
definitions  of  "written"  that  describe 
what  means  of  recording  data  will 
constitute  an  entry  for  purposes  of  the 
transfer  rules.  The  Department  has 
incorporated  the  deHnitional  language 
into  §  357.12(d)  as  a  means  of  describing 
when  an  entry  is  made.  The  Department 
concluded  that  the  concept  of  a  writing 
was  unnecessary  so  long  as  guidance  is 
provided  as  to  what  may  constitute  an 
entry.  However,  the  Department  did  not 
include  the  phrases  suggested  by  these 
commenters  that  would  have  required 
that  the  data  not  only  be  displayable  at 
some  point  in  time,  but  that  it  be 
expected  to  be  stored.  This  requirement 
seemed  to  incorporate  into  the  rules 
what  would  more  appropriately  be 
simply  an  evidentiary  issue  in  the  event 
of  litigation. 

Section  357.12(e)  is  a  new  provision 
describing  cross-system  transfers 
between  TREASURY  DIRECT  and 
TRADES. 

Several  commenters  suggested  that 
the  notice-type  security  interest 
provided  in  §  357.13(c)  of  the  March 
Rule  be  eliminated,  primarily  because  of 
the  uncertainties  as  to  the  rights  and 
obligations  that  would  exist  between  the 
book-entry  custodian  and  the  secured 
party  that  were  described  in  the 
discussion  of  the  March  Rule.  It  was 
also  pointed  out  that  retaining 
§  357.13(c)  would  have  the  effect  of 
transforming  TRADES  into  a  paper 
system.  Some  of  these  commenters 
proposed  in  the  alternative  that  the  rule 
explicitly  provide  that  a  book-entry 
custodian  may  reject  any  such  notice  of 
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a  security  interest,  ^nce  no  comoienter 
suggested  that  the  notice-type  security 
interest  would  constitute  a  particuIaHy 
useful  alternative  to  the  other  methods 
of  transferring  security  interests,  the 
Department  decided  simply  to  eliminate 
the  notice-type  security  interest. 

Section  357.13  [Section  357.14].    This 
section  sets  out  the  rules  for 
enforceability  of  a  security  interest 
between  the  grantor  and  the  secured 
party  and  the  en^OTceability  of  a 
security  interes^agalnst  third  parties.  It 
also  covers  the  termination  of  a  security 
interest.  \^ 

As  noted  above,  s^eral  commenters 
recommended  minimizing  the  distinction 
between  transfers  of  securities  and 
transfers  of  security  interests  and  other 
limited  interests  in  securities.  As  a 
corollary  to  this  suggestion,  some  of 
these  commenters  also  recommended 
eliminating  virtually  all  distinctions 
between  attachment,  perfection,  and 
transfer  of  a  security  interest.  In 
addition,  some  commenters  noted  that 
the  terms  "grant",  "creation"  and 
"validity"  of  a  security  interest  are  also 
used  in  other  provisions  of  the  proposed 
rule,  and  suggested  that  these  terms 
created  unnecessary  confusion. 

Although  admittedly  there  is  some 
overlap  in  some  of  the  terms  referred  to 
above,  in  drafting  the  proposed  rule  the 
term  was  used  that  seemed  best  suited 
to  the  context.  If  was  felt  that  since  all 
of  them  have  been  terms  used  in  the 
area  of  secured  lending,  their  meaning 
would  be  relatively  clear. 

One  commenter  afso  noted  a  source  of 
confusion  in  that  9  357.1[bl  of  the  March 
Rule  appeared  to  make  the  transfer  of  a 
security  interest  the  pivotal  event.  As 
already  explained  in  the  discussion  of 
another  comment  on  S  357.1(b),  that 
provision  is  significant  only  for  purposes 
of  determining  the  applicabihty  of  these 
rules  to  a  transaction  in  a  security  that 
was  outstanding  prior  to  the  adoption  of 
this  rule  in  final  form. 

Two  of  the  commenters  suggested 
alternative  approaches  to  §  357.14  of  the 
March  Rule  that  would  eliminate  the 
concept  of  attachment.  The  Department 
included  attachment  as  a  separate 
concept  in  the  March  Rule  for  two 
reasons.  First,  the  Department  felt  that 
the  three  requirements  of  attachment, 
none  of  which  is  extraordinary,  should 
not  be  eliminated  as  basic  prerequisites 
for  carving  out  a  security  interest  from 
the  bundle  of  rights  and  interests 
belonging  to  an  owner  of  property.  The 
Department  believes  that  it  is  precisely 
in  the  case  of  secured  transactions  that 
many  of  the  uncertainties  under  Subpart 
O  have  arisen.  In  drafting  the  [Ji-oposed 
rule,  one  of  the  Department's  primary 
goals  wss  to  eliminate  that  uncertainty. 


It  seemed  advisable,  whenever  possible, 
to  cast  the  proposed  rule  in  terms  of 
concepts,  such  as  both  attachment  and 
perfection,  that  have  well-established 
significance  in  secured  transactions. 

The  second  reason  for  adoption  of  the 
concept  of  attachment  is  that  the 
Department  wanted  to  establish  that  if 
automatic  perfection  of  a  security 
interest  lapsed,  the  security  interest 
itself  would  not  lapse  but  would  merely 
become  unenforceable  against  third 
parties.  Although  it  may  be  the  rare  case 
in  which  such  a  question  should  arise, 
making  no  provision  for  it  seemed  to 
leave  an  unnecessary  gap. 

Because  of  the  criticism  of  its 
incorporation  in  the  March  Rule,  the 
Department  has  eliminated  use  of  the 
term  "attachment"  but  has  not 
eliminated  the  three  basic  requirements 
associated  with  attachment  of  a  security 
interest.  In  doing  so,  it  was  noted  that 
one  of  the  commenters  recommending 
elimination  of  the  concept  also  would 
have  retained  two  of  the  requirements  of 
attachment — that  the  debtor  have  rights 
in  the  collateral  and  that  the  secured 
party  give  value. 

Two  comments  agreed,  in  principle, 
with  the  requirement  of  a  written 
security  agreement  as  an  element  of 
perfection  of  a  security  interest.  Two 
other  comments  objected  to  this 
requirement,  however,  stating  that  a 
written  agreement  is  unnecessary 
except  in  certain  cases,  i.e.,  in  the  case 
of  temporary  perfection  and  in  the  case 
of  any  clearing  lien. 

The  Department  agrees  that  a  written 
agreement  should  be  a  requirement  for 
automatic  perfection  and  a  requirement 
for  according  priority  to  a  clearing  lien. 
The  clearing  lien  requirements  are 
discussed  in  the  analysis  of  §  357.15.  In 
the  case  of  automatic  perfection,  it  is 
appropriate  to  require  a  written 
agreement  because  perfection  does  not 
depend  on  book-marking  or  some  other 
act  of  a  book-entry  custodian.  In  other 
types  of  perfection,  the  interests  in  a 
security  can  be  discerned  from  the 
records  of  the  book-entry  custodian  and 
confirmed  upon  request.  As  a  result,  the 
requirement  of  a  written  agreement  has 
been  eliminated  from  these  rules  in  the 
case  of  these  other  methods  of 
perfection.  In  those  cases,  transfer  of  the 
security  or  security  interest  will  be 
sufficient  to  perfect  the  security  interest, 
assuming  the  basic  requirements  set 
forth  in  §  357.13(a)  have  been  complied 
with. 

The  March  Rule  provided  for 
"automatic"  or  "temporary"  perfection 
of  a  security  interest  for  a  period  of  7 
calendar  days.  Thereafter,  the  security 
interest  would  continue  to  be  perfected 
only  if  there  were  a  transfer  of  the 


security  or  the  security  interest  and  the 
security  agreement  were  reduced  to 
writing. 

Several  comments  urged  that  a 
security  Interest  perfected  by  the 
automatic  method  should  be 
subordinated  to  all  other  interests  in  the 
same  security.  These  comments  were 
concerned  about  innocent  third  parties 
or  purchasers  taking  a  security  subject 
to  such  an  interest,  without  having  any 
means  to  determine  whether  the  interest 
exists.  As  pointed  out  in  one  comment, 
however,  this  risk  would  be  mitigated  by 
a  bona  fide  purchaser  concept. 

The  revised  rule  retains  the  concept  of 
automatic  perfection.  The  rules  also 
contain  a  modified  bona  fide  purchaser 
provision  in  §  357.14  under  which  an 
innocent  third  party  could  prevail  over 
parties  having  perfected  security 
interests,  especially  those  perfected  only 
by  means  of  automatic  perfection  and 
not  reflected  on  the  books  of  a  book- 
entry  custodian. 

Although  one  comment  endorsed 
lengthening  the  automatic  perfection 
period  to  the  21  days  provided  in 
existing  law.  other  comments  lent 
support  to  the  view  that  the  7-day  period 
was  adequate.  This  rule  retains  the  7- 
day  period. 

Several  commenters  expressed 
concern  about  §  357.14(d)  of  the  March 
Rule  which  described  flie  methods  of 
terminating  a  security  Interest.  Section 
357.14(d)  had  provided,  among  other 
things,  that  a  security  interest  could  be 
terminated  by  a  transfer  of  the  interest 
to  a  designee  or  successor  in  interest  of 
the  grantor  of  the  security  interest.  The 
concern  expressed  was  that  this  could 
be  interpreted  to  mean  that  a  dealer  that 
had  granted  a  security  interest  to  its 
clearing  bank  could  unilaterally 
terminate  the  security  interest  by 
transferring  securities  subject  to  the 
security  interest  to  a  customer. 

The  Department  did  not  intend  this 
section  to  permit  unilateral  termination 
of  a  security  interest  by  the  debtor.  The 
term  "successor  in  interest"  was  added 
simply  to  provide  for  the  situation  where 
the  debtor  had  been  merged  into  or 
acquired  by  another  entity.  The  term 
"designee"  was  included  simply  to 
provide  flexibility  and  not  require 
transfer  solely  to  the  debtor  as  the 
means  for  terminating  a  security 
interest.  For  example,  under  this 
provision,  a  clearing  Han  would 
terminate  if  a  clearing  bank  on  the 
instruction  of  its  dealer-customer, 
transfers  a  security  from  the  dealer's 
clearing  account  to  another  account  at 
the  clearing  bank  or  to  another  book- 
entry  custodian  maintaining  a  securities 
account  at  a  Federal  Reserve  Bank. 
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Because  of  the  comments  described 
above,  the  Department  has  added  the 
phrase  "by  or  with  the  agreement  of  the 
secured  party"  to  5  3S7.13(e)  to  clarify 
that  termination  of  a  security  interest 
requires  tfie  agreement  of  both  the 
debtor  and  the  secured  party.  However, 
it  should  be  noted  that  this  provision  is 
not  mtended  to  suggest  that  a  valid 
rehypothecation  of  securities,  such  as  a 
dealer  might  do  with  customer  securities 
purchased  on  mai^n.  would  terminate 
the  initial  security  interest  on  which  the 
rehypothecation  was  based. 

One  commenter  also  would  have 
added  a  definition  of  "value"  to  f  357.3 
to  make  it  dear  that  value  includes 
antecedent  debt.  Hie  Department 
believes  tiiat  this  is  the  result  that  would 
be  readied  by  looking  to  State  law  as 
described  above  in  |  357.2. 

The  same  oonunenter  also  suggested 
that  it  be  darified  diat  the  concept  of 
'^alue"  does  not  reqoire  a  one-for-one 
identificatian  with  the  security  that  is 
the  subject  of  the  aecority  interest. 
Presumably,  Ifae  comment  is  made  with 
a  view  toward  Ae  clearing  lien  granted 
by  a  dealer  to  its  clearing  bank  %vhere 
credit  may  be  extended  by  a  clearing 
bank  during  the  day  but  it  is  not 
possible  to  {rinpoint  the  specific  security 
purchased  by  tiie  dealer  that  reqniiea 
the  extension  of  credit  The  Department 
does  not  believe  that  the  regulations 
imply  any  requirement  that  the  credit 
extensioo  be  tied  to  a  specific  aecnrity. 
It  ai^iears  that  uncertainty  on  this  point 
would  more  appropriately  be  handled  in 
the  clearing  agreement  iiaeH  It  is  the 
Department's  understancting  that  a 
clearing  agreement  generally  i>  drafted 
to  provide  that  the  clearing  bank  has  a 
security  intoeat  in  all  unse^vgated 
securities  in  tiie  dealer's  clearing 
acoouot  Because  of  this  structure,  the 
clearing  lien  a  in  effect  a  floating  lien 
that  attaches  to  aecurities  while  they  are 
in  that  account. 

Section  357.14.    This  is  one  of  two 
sections  dealing  with  the  issue  of 
resolution  of  competing  claims  that  was 
discussed  in  detail  in  dbe  March  Rule. 
See  51  TKaaA&Sa.  Although  aeveral 
alternative  approaches  were  considered 
prior  to  the  Alaich  publication,  the 
Department  ultioute^  decided  to  leave 
resolution  of  competing  claims  to  State 
law.  However,  the  Department  also 
specifically  invited  comments  on  the 
issues  discussed  and  ffiflgB^ff***^"*  of 
specific  provisions  dealing  with 
competing  flai'rif 

One  of  die  specific  alternatives 
considered  by  die  Department  was  the 
incoiporation  In  this  rule  of  a  traditional 
bona  fide  purchaser  ("BFP"]  rule.  In  the 
March  Rule,  the  Department  expressed 
three  concerns  with  adoption  of  such  a 


rule.  The  first  was  a  theoretical  concern 
about  structuring  such  a  rule  for  the 
book-entry  environment.  The  second 
was  a  more  practical  concern  that  the 
concept  of  a  BFP  may  be  of  limited  use 
in  a  tiered  book-entry  system  where 
transactions  affecting  a  transferee's 
rights  in  a  security  can  occur  ai  any  time 
after  the  transferee  acquires  BFP  status. 
The  third  concern  expressed  by  the 
Department  was  that  a  BFP  provision 
could  affect  the  efficiency  and  liquidity 
of  the  government  securities  market  if  it 
impaired  the  ability  of  clearing  banks 
that  extend  daily  credit  to  government 
securities  dealers  to  collateralize  their 
dealer  loans. 

The  Department  received  eight 
comments  that  were  addressed  to  this 
issue.  Tliree  oommenters  provided 
speciHc  proposals  for  dealing  with 
competing  claims  to  securities  that 
would  include  incorporatiop  of  a  bona 
fide  purchaser  rule  and  a  provision 
expressly  providing  priority  bx  clearing 
liens.  In  addition,  three  commenters 
suggested  other  alternatives  for 
resolving  the  iasne  of  competing  claims, 
and  four  other  commenters  favored  a 
Federal  rale  on  priorities  of  oompeting 
claims,  ahhoa^  diey  did  not  suggest 
specific  regulatory  language. 

After  careful  consideration,  the 
Department  has  adopted  an  approach  to 
competing  claims  similar  to  &e 
approadi  suggested  by  die  three 
commenters  first  referred  to  above.  The 
Department  has  added  a  modified  Kl* 
rule  in  f  S57.14  and  a  new  priority 
provision  for  clearing  liens  in  |  357.15. 

The  three  commenters  suggesting  diis 
apiHtnch  indude  a  major  clearing  bank, 
an  assodation  of  government  securities 
dealers,  and  an  ad  hoc  group  of 
attorneys  from  the  Section  on 
Corporations,  Banking  and  Business  law 
of  the  American  Bar  Association.  These 
three  conmienters.  as  well  as  a  number 
of  other  commenters  on  the  issue  of 
competing  dalms,  all  emphasized  the 
importance  of  die  role  played  by 
clearing  banks  in  the  government 
securities  market.  For  example,  one 
commenter  stated: 

As  cuireotiy  Btnictured.  the  jovenuneat 
securities  macket  could  iiot  c^erate 
efficienUy  without  daily  extpnwiong  of  credit 
by  clearing  banks  because  clearing  banks 
routinely  permit  transfers  of  securities  from 
their  acconirts  with  a  Federal  Reserve  Bank 
even  thon^  the  fends  to  pay  for  such 
transfers  may  not  be  avaHabie  to  the  clearing 
bank  until  several  bom  after  the  tFansfer  of 
suchi 


As  the  Department  recognized  in  the 
discussion  of  the  competing  claims  issue 
in  the  March  Rule,  such  extensions  of 
credit  must  be  fully  collateralized  to 


satisfy  the  safety  and  soundness 
requirements  of  the  bank  regulators. 

Adoption  of  an  unlimited  BFT  rule 
would  create  a  significant  risk  to 
dearing  banks  since  their  security 
interest  in  securities  in  a  dealer^ 
clearing  account  could  be  cut  off  if  the 
dealer,  on  its  own  books,  transfers  those 
securities  to  customers  who  woidd 
qualify  as  BFPs.  To  balance  the  interests 
of  lower-tier  investors  against  the  need 
for  the  dearing  banks  to  hilly 
collateralize  thdr  extensions  of  credit  to 
dealers,  the  Department  decided  to 
adopt  the  approach  suggested  by  the 
three  commenters  refierred  to  above  that 
would  inccnporate  a  BFP  rule  but 
expressly  provide  that  a  qualifying 
clearing  lien  will  have  priority  over  all 
other  daims  to  the  same  aecurities 
including  those  of  a  BFP.  The 
Department  views  this  approach,  which 
provides  priority  only  for  qualifying 
clearing  liens,  as  prefierable  to  an 
approach  that  woidd  provide  a  more 
general  rule  favoring  the  daim  of  all 
upper  tier  book-entiy  custodians  over 
the  lower  tiers. 

Section  357.14  expressly  provides  that 
a  transfieree  may  qualify  as  a  good  faith 
transferee  if  it  acquired  its  interest  for 
value,  in  good  faith  and  without  notice 
of  adverse  claims.  To  qualify  as  a 
transferee  for  purposes  of  dis  section, 
one  must  acquire  a  security  nnder 
f  357.12(a)  (1),  (3),  or  (5).  TTiis  is  to 
parallel  somewhat  the  common  law 
requirement  that  to  qualify  as  a  BFP  one 
must  take  delivery  of  the  property.  As 
with  the  traditional  BFP  concept,  a  good 
faith  transferee  takes  a  security  free  of 
all  adverse  claims.  In  effed,  the  rule 
eliminates  die  possibility  of  tracing 
securities  bejrond  what  one's  book-entry 
custodian  itself  maintains.  The 
Department  considers  this  to  be  an 
appropriate  result  given  that  book-entry 
securities  of  the  same  issue  are  fungible 
and  generally  not  subjed  to  tracii^ 

One  commenter  suggested  that  the 
BFP  rule  also  should  provide  that  for 
transfers  of  securities  from  TRADES  to 
an  account  in  TREASURY  DIRECT  or 
for  transfers  on  the  books  of  a  dearing 
corporation,  the  transferee  could  qualify 
as  a  BFP.  The  Department  believes  that 
for  transfers  from  TRADES  to 
TREASURY  DIRECT,  such  a  provision  is 
unneeded.  Section  357.21  of  the 
TREASURY  DIRECT  rules  provides  that 
the  form  of  registration  of  a  security  in 
TREASURY  DIRECT  is  condusive 
evidence  of  ownership.  Such  a  rule  is 
intended  to  predude  any  assertion  of 
adverse  claiins  to  a  security  held  in 
TREASURY  DIRECT.  The  Department 
has  decided  not  to  indude  transfers  on 
the  books  of  a  clearing  corporation  at 
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this  time  for  the  same  reasons  described 
below  that  the  Department  has  not      < 
included  a  clearing  lien  priority  for 
clearing  corporations. 

The  same  commenter  also  suggested  a 
provision  that  would  permit  explicitly 
the  transfers  of  limited  interests  in 
securities  to  TREASURY  DIRECT 
accounts.  The  commenter  stated  that, 
but  for  language  in  §  357.25  of  the 
TREASURY  DIRECT  rules  stating  that 
the  Department  will  not  recognize  any 
claims  of  security  interests,  many 
secured  parties,  including  public  bond 
trustees,  would  use  TREASURY  DIRECT 
for  secured  transactions.  The 
Department  is  considering  the 
possibility  of  allowing  TREASURY 
DIRECT  to  be  used  for  trust  indentures 
but  believes  any  revision  would  require 
a  change  to  the  TREASURY  DIRECT 
provision  rather  than  the  provisions  set 
forth  below. 

In  drafting  its  modified  BFP  rule,  as 
suggested  by  one  commenter,  the 
Department  chose  the  phrase  "good 
faith  transferee"  rather  than  "bona  fide 
purchaser"  to  highlight  the  fact  that,  as 
described  below,  under  these  proposed 
rules  the  rights  of  a  purchaser  who 
acquired  a  security  in  good  faith,  for 
value  and  without  notice  of  adverse 
claims  are  somewhat  less  broad  than 
the  rights  of  the  traditional  bona  fide 
purchaser.  Although  as  a  matter  of 
semantics  the  phrases  are  virtually 
synonymous,  *he  Department  believes  it 
is  appropriate  to  use  a  phrase  that  is 
somewhat  less  recognized  as  a  legal 
term  of  art  than  is  the  phrase  "bona  fide 
purchaser.'-'       ^ 

Under  5  357.14,  the  interest  in  a 
security  of  a  transferee  who  qualifies  as 
a  good  faith  transferee  would  be  subject 
to  two  categories  of  potential  adverse 
claims.  First,  §  357.15  provides  generally 
that  a  qualifying  clearing  lien  will  have 
priority  over  all  other  interests  in  a 
security  including  that  of  a  good  faith 
transferee.  In  effect,  the  rule  provides 
that  any  transferee  acquiring  a  security 
through  a  dealer  or  other  entity  that 
acquires  securities  through  a  clearing 
arrangement  is  deemed  to  have 
constructive  i\otice  of  any  clearing  lien 
attaching  to  the  iransferee's  security. 
The  deta,ilixjfjhg/<wearing  lien  priority 
are  set  ^rth  in  the  ^iscussion  of  §  357.15 
below.  . 

In  aqdition  to  the  xtrovision  for  a 
priority  of  a  clearing 'lien,  a  good  faith 
transferee's  interest  may  be  limited  by 
the  claims  of  other  good  faith 
transferees  claiming^e  same  security 
through  the  same  book-entry  custodian. 
Three  of  the  commenters  offering 
specific  proposals  to  deal  with 
competing  claims  recommended 
adoption  of  a  similar  rule.  As  one 


commenter  noted,  "in  those  cases  in 
which  the  adverse  claimants  are 
customers  of  the  same  book-entry 
custodian,"  the  application  of  a  strict 
"last  in  time"  priority  rule  produces  an 
arbitrary  result  All  customers  of  the 
same  book-entry  custodian  will 
generally  have  precisely  the  same 
relationship  with  the  book-entry 
custodian  and  all  should  share  pro  rata 
the  risk  that  the  book-entry  custodian 
will  not  have  enough  securities  of  the 
appropriate  issue  to  satisfy  all  of  the 
claimants.  The  rule  would  provide  that 
such  customers  are  good  faith 
transferees  but  only  to  the  extent  of 
their  pro  rata  share  of  the  appropriate 
securities.  This  provision  is  not  intended 
to  preempt  other  federal  law,  such  as 
the  Bankruptcy  Code  or  the  Securities 
Investor  Protection  Act,  on  the 
distribution  of  assets  in  an  insolvency. 

A  fourth  comment  letter  that 
addressed  the  issue  of  competing  claims 
also  would  have  specified  that 
transferees  may  qualify  as  bona  fide 
purchasers  under  certain  circumstances. 
However,  instead  of  a  specific  provision 
dealing  with  clearing  Hens  this 
commenter  would  have  provided  more 
generally  that  the  rights  of  any  lower- 
tier  transferee  would  always  be  subject 
to  the  rights  of  higher-tier  transferees. 
To  mitigate  generally  favoring  the 
upper-tiers  over  the  lower  tiers,  this 
commenter  also  suggested  a  provision 
whereby  a  lower-tier  transferee  could 
protect  its  interests  by  requesting 
segregation  of  its  securities.  However, 
the  Department  is  reluctant  to  adopt  the 
remainder  of  this  proposal  which 
essentially  would  rely  on  segregation  of 
securities.  Our  primary  concern  is  that 
segregation  is  not  currently  a  regulatory 
requirement  that  is  enforced  by  periodic 
inspection  of  books  and  records. 
Furthermore,  recent  litigation  suggests 
that  even  where  segregation  is  used,  it  is 
not  always  maintained  so  as  to  protect 
properiy  all  fully-paid  securities  held  for 
customers.  Legislation  has  been  enacted 
that  would  provide  for  regulation  of 
brokers  and  dealers  in  government 
securitie^f  and  that  would  grant  both  the 
rulemaking  and  enforcement  authority 
necessary  to  establish  a  reliable  system 
of  segregation  of  customer  securities. 
However,  until  such  a  system  is  in  place, 
the  Department  is  reluctant  to 
promulgate  a  rule  that  relies  so  heavily 
on  segregation  as  a  means  of  protecting 
an  investor's  interests. 

An  added  concern  is  that  to  provide 
effective  protection  of  the  lowest  tier 
under  this  proposal,  segregation  must 
occur  at  every  level  in  the  chain  of 
accounts.  Given  that  each  tier  generally 
only  has  knowledge  of  those  with  whom 
it  deals  directly,  such  a  requirement 


would  leave  too  much  to  chance  and 
generally  would  make  protected  status 
of  a  customer  at  a  lower  tier  depend 
upon  too  many  events  beyond  that 
customer's  control  and  upon  facts  it 
could  not  verify. 

Two  other  commenters,  in  a  joint 
letter,  favored  retaining  Subpart  O  with 
one  modification  to  correct  what  the 
commenters  identified  as  the  sole 
interpretative  issue  that  has  arisen 
under  the  existing  regulations.  The  issue 
arose  in  Wichita  Federal  Savings  & 
Loan  Association  v.  Comark,  610  F. 
Supp.  406  (S.D.N.Y.J.  vacated.  610  F. 
Supp.  418  (1985).  The  commenters' 
concern  with  the  court's  decision  in  that 
case  is  that  it  would  have  allowed  a 
secured  party,  such  as  a  clearing  bank, 
to  be  ousted  of  its  security  interest  by 
the  unilateral  act  of  its  dealer-customer. 
Although  the  court's  decision  was 
vacated,  the  commenters  suggest  that,  in 
order  to  prevent  any  similar  decision  in 
subsequent  litigation,  the  existing 
regulations  be  amended  to  state 
explicitly  that  entities  holding  securities 
directly  on  the  books  of  a  Federal 
Reserve  Bank  shall  be  deemed  to  be  in 
the  sole  and  exclusive  possession  of  the 
securities.  Although  the  proposal 
certainly  would  resdlve  the  one 
interpretative  issue  raised  by  Comark 
and  eliminate  any  uncertainty  for 
entities  holding  securities  on  the  books 
of  a  Federal  Reserve  Bank,  we  believe  it 
does  not  adequately  take  into  account 
other  interpretative  questions  that  have 
been  raised  under  Subpart  O. 
Furthermore,  the  proposal  does  not  take 
into  account  the  multiple 
interrelationships  tliat  exist  in  the 
government  securities  market. 

In  addition  to  the  comments  discussed 
above,  one  other  commenter  appeared 
to  favor  adoption  of  the  State  law 
concept  of  a  bona  fide  purchaser,  but 
felt  that  the  proposed  rule  would 
provide  only  interim  benefit  in  light  of 
the  then-pending  legislation  that  would 
establish  regulation  of  brokers  and 
dealers  in  govenmient  securities.  (Such 
legislation  was  enacted  by  Congress  on 
October  8, 1986.)  The  Department 
believes  this  comment  is  based  on  a 
misperception  about  the  types  of 
regulations  that  Treasury  may 
promulgate  pursuant  to  the  legislation. 
Although  such  regulations  may  include 
requirements  concerning  safekeeping  of 
customer  securities,  it  is  unlikely  that 
such  regulations  would  become  the  sole 
basis  for  establishing  substantive  rights 
in  securities  or  that  fiiey  would  be  the 
basis  for  resolving  all  competing  claims 
to  securities. 

Section  357.15    Under  this  new 
section,  a  qualifying  clearing  lien  is  one 
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whidi  aiiaes  under  a  written  agreement 
between  a  book-entry  custodian  and  an 
entity  providiag  deering  services. 
Clearing  services  aie  defined  at 
delivering  and  receiving  lecarities  and 
payments  for  secoribes  on  behalf  of 
other  persons.  A  qualifying  clearing  lien 
may  be  asserted  tmly  by  a  depository 
instituti<m  maintaining  a  book-entry 
securities  account  at  a  Federal  Reserve 
Bank  through  which  the  entity  provides 
clearing  services. 

The  Department  considered  providing 
clearing  Uen  ptiority  for  entities  not 
having  direct  access  to  a  Federal 
Reserve  Bank.  However,  given  that  a 
qiialifying  deanng  lien  may  defieat  the 
interests  of  a  dealer's  omtomers,  it 
seemed  advisable  to  limit  the  category 
of  entities  that  could  assert  dearing  iien 
priority.  FurthenDore.  the  Department 
believes  that  the  level  of  clearing 
services  engaged  in  by  institutions  not 
having  accounts  directly  with  a  Federal 
Reserve  Bank  is  so  snaall  that  it  would 
not  justify  openiag  up  the  availabilify  of 
the  clearing  lien  priorify  to  a  whole  new 
range  of  institutions. 

The  Department  intends  for  the 
provision  as  drafted  to  permit  clearing 
lien  priority  for  all  entities  currentfy 
performing  clearing  services  for  a 
significant  numb«-  of  govermaent 
securities  dealers.  The  Department 
recofpiizes  that  in  some  cases,  a  portion 
of  the  dearing  services  peridmed  by  a 
depositcMy  institution  through  * 
securities  account  at  a  Federal  Reserve 
Bank  may  be  carried  out  by  an  operating 
subsidiary  or  an  affiliate  under  common 
control  with  such  depository  institntioa. 
However,  the  Oepaitment  has  assumed 
that  the  actual  extessaon  of  credit  which 
requires  the  dearing  lien  is  extended  by 
the  depository  institution  rather  than  the 
subsidiary  or  the  affiliate. 

The  clearing  lien  priority  is  fordier 
limited  by  requiring  that  the  clearing 
bank  acquire  it  in  good  faith.  This 
requirement  is  intended  lo  exdude  the 
availability  of  the  priorify  only  in  cases 
where  an  institution  has  raigi^ed  in 
egregious  practices.  It  is  not  intended  to 
suggest  that  a  clearing  bank  is  under  an 
obligation,  as  a  general  proposition,  to 
investigate  wheUier  or  not  a  dealer's 
customers  may  have  a  claim  to  the  same 
securities  that  are  subject  to  the  dearing 
lien.  For  example,  the  maiority  of  book- 
entry  securities  transfers  are  completed 
without  human  mtervention  throngh 
computer  links  between  Federal  Reserve 
Banks  and  depository  institutions.  The 
electronic  transraissicnB  usaaily  contain 
information  about  parties  involved  in 
the  underlying  transadian.  That 
information  is  onhnarify  reviewed  onfy 
by  tfaftbook-entry  custodian  which  is 


doing  business  with  the  ultimate 
transferee.  The  ntere  presence  of  that 
type  of  information  should  not  affect  the 
good  £aith  of  other  book-entry 
custodians  involved  in  a  transfier.  A 
dearing  bank  must  be  able  to  rely  on  its 
dealer-customer  in  identifying  securities 
that  are  available  to  use  as  collateral  for 
credit  extimded  by  the  dearing  bank. 

There  are  three  other  limitations  to 
the  dearing  lien  priorify  in  addition  to 
the  requirement  of  good  faith.  First,  the 
priority  is  available  oofy  to  die  extent  of 
credit  actually  extraided  in  providing 
clearing  services.  This  limitation  serves 
to  predude  assertion  of  the  priority  for 
other  extensions  of  credit  by  a  bank  to 
its  dealer  customer.  For  tboae  credit 
extensions,  the  Department  believes 
that  the  entify  extending  credit  outside  a 
dearing  arrangement  whereby  the  entity 
finances  the  purchase  of  the  securities 
used  as  coUatenl  should  bear  any  risk 
that  the  customer  is  using  as  oollaterai 
securities  to  which  others  might  have 
legitimate  claims. 

As  another  limitation,  the  proposed 
rule  spedficaiiy  provides  that  a  dearing 
lien  may  not  be  asserted  against 
securities  segre^gated  as  hilfy  paid 
customer  securities  on  the  clearing 
bank's  tiooks.  Although,  as  was 
discussed  above,  the  Department  chose 
not  to  Unk  protection  of  lower  tiers  to 
segregatitxi  of  securities,  since 
segregation  is  not  a  correndy  required 
practice,  the  Department  nevertheless 
believes  that  where  segregation  is 
maintained,  it  should  be  given  its 
intended  effect. 

Two  of  the  conmienteis  favoring  a 
dearing  lien  priraify  and  adoption  of  a 
K7  rule  would  have  given  similar  effect 
to  segregatioa  on  the  books  of  a  clearing 
bank.  However,  these  proposals  would 
have  gone  further  and  precluded 
assertion  of  a  dearing  lien  onoe  the 
clearing  bank  received  a  notice  to 
segregate  fnmx  its  dealer  customer.  Such 
a  rule  would  appear  to  create  a  problem 
similar  to  that  discussed  above  in 
connection  with  the  Comark  case:  a 
clearing  lien  could  be  effectively 
terminated  by  the  unilateral  action  of 
someone  other  than  the  entify  that  is  a 
secured  parfy.  Although  in  many  cases 
the  rule  may  not  present  a  problem 
because  there  will  be  more  than  enough 
oollaterai  in  the  account  subiect  to  the 
clearing  lien,  it  would  appear  to  create 
an  unacceptable  level  of  uncertainfy 
given  the  amount  of  credit  extended  by 
clearing  banks  on  a  regular  basis. 

As  a  final  limitatian,  the  dearing  hen 
priorify  IS  efiCective  onfy  against  claims 
of  third  parties.  It  may  not  be  asserted  to 
defeat  an  interest  granted  by  the 
dearing  bask  itself . 


Two  commenters  proposed  that 
provisions  be  added  to  the  proposed 
rule  to  permit  a  dearing  corporation  to 
qualify  for  the  proposed  dearing  lien 
priority.  A  dearing  corporation  would 
be  defined  using  the  definition  of 
clearing  corporation  set  forth  in  Article  8 
of  the  UCC  «vith  certain  changes 
intended  to  permit  indusion  of  existing 
registered  dearing  agendes. 

The  Department  believes  that  there 
currentfy  are  no  entities  involved  in  the 
Treasury  securities  market  that  would 
fall  within  the  definition  of  a  dearing 
corporation.  However,  it  has  been 
brought  to  the  Department's  attention 
that  more  than  one  proposal  is  being 
considered  by  entities  in  the  private 
sector,  induding  one  of  the  commenters 
referred  to  above,  that  would  establish  a 
dearing  corporation  for  Treasury 
securities.  The  proposals  are  aimed  at 
establishing  a  system  for  netting  daily 
transactions  among  ma^  partidpants 
to  cut  down  on  the  number  of  actual 
transfers  of  securities  that  take  place 
and  to  diminish  the  amount  of  funds  that 
will  actually  move  over  fedwire.  The 
Department  believes  that  such  an 
arrangement,  properly  structured,  could 
enhance  the  effidency  of  the  market  and 
has  no  wish  to  discourage  full 
exploration  of  the  possible  approaches 
to  netting  and  resolution  of  the  various 
legal  issues  that  would  arise  in 
structuring  a  netting  arrangement. 
However,  given  the  preferred  position  of 
a  clearing  lien  under  the  proposed  rule. 
the  Department  is  reluctant  to  include 
provisions  at  this  time  that  would  allow 
assertion  of  the  dearing  lien  by  an 
entify  of  yet  undetermined  character. 
The  Department  believes  that  as  the 
proposals  become  more  concrete  it  will 
be  easier  to  evaluate  the  appropriate 
way  in  which  the  arrangement  may  be 
taken  into  account  in  the  regulations.  A 
clearing  lien  priority  may  well  be 
appropriate  and  the  Department 
believes  that  such  amendments  to  the 
rule  as  may  be  necessary  would  not 
require  significant  restructuring  of  the 
rules  and  would  be  relatively  easy  to 
accomplish.  For  these  reasons,  the 
Department  dedded  not  to  include 
provisions  dealing  with  dearing 
corporations  at  this  time. 

Section  357.16  (Section  357.15].     This 
section  describes  the  duties  of  a  book- 
entry  custodian  to  provide  confirmations 
and  acknowledgments.  Hie  March  Rule 
combined  the  duties  and  warranties  of  a 
book-entry  custodian  in  a  single  section 
numbered  {  357.15.  In  these  rules,  the 
warranfy  provisions  are  in  a  new 
S  357.17  discussed  below. 

The  March  Rule  stated  that  a  book- 
entry  custodian  must  send  confirmation 
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of  a  transfer  of  a  security  to  the 
transferee  no  later  than  the  close  of 
business  on  its  next  business  day  after 
the  day  on  which  the  transfer  entry  is 
made.  The  rule  also  provided  that  a 
book-entry  custodian  must  send  an 
acknowledgment  of  (i]  the  entry  of  a 
security  interest  on  its  books,  or  (ii)  the 
receipt  of  notice  of  a  security  interest, 
by  the  close  of  business  on  its  next 
business  day  after  the  day  on  which  the 
entry  is  made  or  the  notice  is  received, 
respectively. 

Several  comments  were  received 
relating  to  the  use  of  the  terms 
'confirmation"  and  "acknowledgment." 
It  was  suggested  that  the  term 
"transaction  statement"  or 
"acknowledgment"  be  used  in  place  of 
"confirmation"  because  of  the  potential 
confusion  over  the  existing  usage  of  the 
term  "confirmation"  and  a  possible 
implication  that  compliance  with  rules 
on  confirmations  promulgated  by  the 
Securities  and  Exchange  Commission  or 
other  regulatory  autliorities  might  be 
required.  On  the  other  hand,  another 
comment  urged  the  elimination  of  the 
term  "acknowledgment"  in  favor  of  the 
term  "confirmation"  because  of  the 
latter  term's  accepted  meaning  in  the 
securities  industry. 

This  rule  retains  the  term 
"confirmation"  in  connection  with 
security  transfers  and  the  term 
"acknowledgment"  in  connection  with 
transfers  of  limited  interests.  The  term 
"confirmation"  is  used  in  a  general 
sense  and  is  intended  to  refer  to  the 
existing  practice  of  the  issuance  of  a 
memorandum  setting  out  the  relevant 
details  of  a  trade.  It  is  not  intended  to 
imply  that  compliance  with  oth^r 
regulatory  requirements  < 
automatically  be  require^.  The  term 
"acknowledgment"  is  also  used  in  a 
general  sense.  A  term  other  than 
"confirmation"  was  chosen  in 
connection  with  transfers" of  limited 
interests  (including  security  interests), 
because  it  did  not  appear  that  the 
procedure  set  forth  in  the  rule  would 
necessarily  correspond  to  existing 
terminology. 

With  respect  to  acknowledgments  of 
limited  interests  marked  on  the  books  of 
a  book-entry  custodian,  the  March  Rule 
stated  that  an  acknowledgment  must  be 
sent  to  both  the  transferor  and 
transferee  of  the  security  interest,  on  the 
assumption  that  both  parties  would 
have  an  established  customer 
relationship  with  the  book-entry 
custodian.  Two  comments  pointed  out 
that,  in  such  a  situation,  it  is  likely  that 
the  book-entry  custodian  will  not  have  a 
customer  relationship  with  the  secured 
party,  and  that  the  book-entry  custodian 


may  know  nothing  about  the  secured 
party  other  than  the  secured  party's 
name.  For  this  reason,  a  provision  was 
added  to  this  rule  to  the  effect  that  if  the 
book-entry  custodian  does  not  have  the 
address  of  the  transferee  of  the  limited 
interest,  then  the  transferee's 
acknowledgment  shall  be  sent  to  the 
transferee  at  the  address  of  the 
transferor. 

It  should  be  noted  that  because  the 
notice-type  transfer  of  a  security  interest 
(§  357.13(c)  of  the  March  Rule)  has  been 
eliminated,  the  corresponding 
requirements  for  acknowledgment  of 
that  type  of  transfer  ha;^e  also  been 
eliminated.  It  should  further  be  noted 
that  since  acknowledgments  are  only 
required  for  transfer  of  a  limited  interest 
by  the  book-marking  method  under 
§  357.12(a)(4).  a  clearinq  bank  would  not 
be  required  to  provide  confirmation  of 
its  clearing  lien  to  a  dealer  because  a 
transfer  of  a  security  interest  in  those 
circumstances  occurs  under 
§  357.12(a)(5). 

The  March  Rule  also  included  a 
provision  (§  357.15(d))  that  stated  that  a 
book-entry  custodian  must  provide  to  a 
customer,  or  to  another  person 
designated  by  the  customer,  upon 
written  request,  information  as  to  the 
interests  of  any  customers  of  the  book- 
entry  custodian  in  a  security  in  which 
the  requesting  customer  has  an  interest, 
as  shown  on  the  books  of  that  book- 
entry  custodian.  This  provision  has  been 
retained,  but  in  response  to  a  number  of 
comments,  several  clarifications  have 
been  made. 

Several  comments  raised  a  question 
about  the  meaning  of  the  term  "security" 
in  this  context  and  expressed  concern 
about  a  violation  of  confidentiality  if 
disclosure  of  the  interests  of  other 
customers  in  securities  of  the  same  issue 
would  be  required.  The  language  in 
paragraph  (c)  of  this  section  has  been 
clarified  to  indicate  that  only  customer 
interests  "in  that  same  security"  need  be 
disclosed.  For  example,  assume  that  a 
book-entry  custodian  ("book-entry 
custodian  «1")  maintains  $500,000  of 
Treasury  notes  of  a  particular  issue  in 
its  account  at  another  book-entry 
custodian  ("book-entry  custodian  #2"). 
A  customer  of  book-entry  custodian  *1, 
who  owns  a  $5,000  Treasury  note  of  that 
same  issue,  as  reflected  on  book-entry 
custodian  #l's  books,  requests  a 
statement  under  §  357.16(c)  of  these 
rules.  The  statement  book-entry 
custodian  #1  would  be  required  to 
provide  would  relate  only  to  the  $5,000 
Treasury  note  owned  by  the  customer. 
However,  book-entry  custodian  #1 
would  be  required  to  identify  any 
interests  that  affect  either  that  particular 


note  or  the  entire  aggregate  amount  of 
notes  maintained  on  the  books  of  book- 
entry  custodian  #2  for  the  account  of 
book-entry  custodiam  #1. 

A  statement  issued  by  a  book-entry 
custodian  under  §  357.16(c)  must  reflect 
the  interests  recorded  ori'the  book-entry 
custodian's  books,  and  interests  granted 
by.  or  in  favor  of,  the  book-entry 
custodian,  as  of  the  date  the  customer's 
request  is  received.  A  book-entry 
custodian  has  no  obligation  to  advise 
the  requester  of  changes  that  occur 
thereafter,  unless  the  customer 
subsequently  requests  another 
statement.  This  rule  also  recognizes  that 
to  constitute  an  adequate  request  from  a 
customer,  the  request  must  be  in  writing, 
must  provide  the  address  to  which  a 
response  is  to  be  furnished,  and  must  be 
received  in  the  department  of  the  book- 
entry  custodian  responsible  for 
maintaining  records  of  book-entry 
securities. 

A  suggestion  was  made  that  the 
regulations  should  cover  the  question 
whether  a  standing  request  by  a 
customer  must  be  honored,  and  if  so, 
when  the  request  would  become  stale. 
This  suggestion  was  not  adopted 
because  the  Department  is  of  the 
opinion  that  this  is  a  matter  that  can  be 
resolved  by  agreement  between  a  book- 
entry  custodian  and  its  customer. 

A  number  of  banking  institutions 
objected  in  principle  to  the  confirmation 
requirements,  pointing  out  that  under 
rules  of  the  Federal  Reserve  and  other 
regulatory  agencies,  they  are  already 
subject  to  confirmation  and  record- 
keeping requirements  in  effecting 
securities  transactions  for  customers. 
The  Department  agrees  that  if  these 
financial  institutions  are  already  subject 
to  such  requirements,  there  would  be 
little  purpose  in  subjecting  them  to 
another  set  of  requirements.  Therefore, 
this  section  of  the  regulations  has  been 
amended  to  provide  that  if  a  book-entry 
custodian  is  subject  to  Federal  banking 
regulation  requiring  that  a  confirmation 
be  furnished  to  a  customer  for  whom  it 
effects  a  securities  transaction,  then  the 
book-entry  custodian  is  not  subject  to 
the  confirmation  requirements  of  these 
regulations,  provided  the  book-entry 
custodian  is  in  compliance  with  the 
banking  regulation. 

Several  comments  also  expressed  the 
view  that  a  book-entry  custodian  and 
customer  should  be  permitted  to  agree 
to  waive  the  confirmation  requirements, 
such  as  in  a  case  where  a  customer  only 
wishes  to  receive  a  statement 
periodically,  in  lieu  of  a  confirmation  of 
each  transaction.  Under  these  rules,  a 
waiver  is  permissible  only  if  it  is 
specifically  authorized  by  other  Federal 
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regulations.  The  Department  is  reluctant 
to  sanction  a  waiver  in  other  cases, 
because  it  appears  such  a  practice  could 
be  used  to  undermine  the  protections 
intended  to  be  provided  by  this  section. 

Section  357.17  [Section  357.15].  The 
March  Rule  provided  that  by  sending  a 
confirmation  of  a  transfer  of  a  security. 
a  book-entry  custodian  would  (i) 
warrant  to  its  transferee,  and  any 
subsequent  transferee,  that  it  had  made 
an  appropriate  entry  on  its  books,  or 
that  such  an  entry  would  be  made 
before  the  book-entry  custodian  next 
opens  for  business,  and  (iij  warrant  the 
book-entry  custodian's  good  faith  and 
authority.  The  warranty  of  good  faith 
and  authority  included  a  warranty  that 
the  security  described  was  free  of 
claims  of,  or  claims  created  by,  the 
book-entry  custodian,  except  as 
specifically  noted  on  the  confirmation; 
and  a  warranty  that,  to  the  knowledge 
of  the  book-entry  custodian,  the  security 
described  was  free  of  claims,  except  as 
specifically  noted  on  the  confirmation. 
The  March  Rule  also  provided  that  by 
issuing  a  confirmation  upon  the  request 
of  a  customer,  a  book-entry  custodian 
would  warrant  to  its  customer  that  the 
information  provided  therein  was 
accurate. 

This  section  changes,  to  some  extent, 
the  warranties  given  by  a  book-entry 
custodian,  and  also  includes  warranties 
for  other  transferors  of  a  security  or 
security  interest. 

Most  of  the  comments  that  addressed 
warranties  agreed  that  it  is  appropriate 
for  a  book-entry  custodian  to  give 
certain  warranties,  although  one 
financial  institution  objected  to  the 
warranties  on  the  basis  that  they  would 
not  encourage  any  greater  degree  of  care 
on  the  part  of  the  book-entry  custodian. 
The  Department  agrees  with  the 
majority  of  the  comments.  Although 
warranties  admittedly  provide  only 
limited  protection  to  investors,  such 
protection  may  have  a  beneficial  effect. 
Also,  as  pointed  out  by  the  comments, 
under  existing  law,  an  "intermediary" 
warrants  its  good  faith  and  authority. 
(See  section  8-306(3)  of  the  UCC.) 

One  financial  institution  suggested 
that  a  book-entry  custodian  should  not 
be  liable  for  consequential  or  special 
damages  for  breach  of  warranty,  in  view 
of  the  potential  for  large  losses.  This 
section  does  not  address  the  measure  of 
damages  for  breach  of  warranty.  The 
Department  is  of  the  view  that  damages 
for  breach  of  warranty  could  be  limited 
by  agreement  between  the  parties  to  the 
securities  transaction,  provided  the 
limitation  is  not  unconscionable.  Also,  it 
is  noted  that  as  a  general  rule, 
consequential  damages  are  not 
recoverable  unless  they  are  foreseeable. 


The  March  Rule  provided  that  the 
book-entry  custodian's  warranty  to  a 
transferee  would  arise  upon  the  sending 
of  a  confirmation.  A  comment  was  made 
to  the  effect  that  the  warranty  should 
attach  at  the  time  the  books  are  marked 
(i.e..  the  time  of  transfer)  rather  than 
when  the  confirmation  is  sent.  The 
Department  agrees  that  it  is  desirable 
for  the  warranty  to  attach  at  the  time  an 
entry  is  made,  because  this  will 
normally  occur  at  an  earlier  point  in 
time  than  the  time  when  the 
confirmation  is  sent.  Consequently, 
paragraph  (a)  of  this  section  states  that 
a  book-entry  custodian's  transfer 
warranty  arises  in  connection  with  the 
actual  transfer  of  a  security  or  an 
interest  in  a  security  in  accordance  with 
§  357.12. 

The  March  Rule  also  provided  that  the 
warranty  of  a  book-entry  custodian 
would  run  to  its  transferee  and  any 
subsequent  transferee.  Two  comments 
urged  that  the  warranty  run  only  to  the 
immediate  transferee,  for  reasons  of 
consistency  with  existing  law  and  the 
inability,  in  any  event,  of  a  subsequent 
transferee  to  trace  a  book-entry  security. 
The  Department  agrees  that  each 
transferor  should  only  give  a  warranty 
to  the  party  with  whom  it  deals,  and  this 
section  has  been  changed  accordingly. 

Several  comments  expressed  concerns 
about  the  warranty  that  a  security  is 
free  of  claims  of,  or  claims  created  by, 
the  book-entry  custodian,  and  other 
claims  of  which  the  book-entry 
custodian  has  knowledge,  except  as 
specifically  noted  on  the  confirmation. 
With  respect  to  "claims  of  the  book- 
entry  custodian,  two  financial 
institutions  pointed  out  that  it  may  be 
difficult  to  describe  a  book-entry 
custodian's  claims  against  its  customer 
specifically,  since  many  different 
circumstances  could  result  in  a  lien  or 
charge  under  the  applicable  custody  or 
other  agreement,  and  that  such 
circumstances  may  not  be  known  at  the 
time  a  confirmation  is  sent.  Because  the 
claims  between  a  book-entry  custodian 
and  its  customer  should  already  be 
known  to  the  customer,  there  is  no 
purpose  in  requiring  that  these  claims  be 
noted  on  a  confirmation.  Thus,  the 
language  relating  to  "claims  of  a  book- 
entry  custodian  has  been  deleted. 

In  connection  with  the  claims  of  third 
parties  of  which  the  book-entry 
custodian  has  knowledge,  several  banks 
commented  on  their  potential  exposure 
if  notices  of  claims  are  received  at  an 
office  other  than  where  the  customer's 
account  is  maintained.  Although  these 
comments  were  prompted  primarily  by 
the  provision  on  notice-type  transfers  of 
security  interests  (§  357.13(c)  of  the 
March  Rule),  which  has  been  eliminated 


in  this  proposed  rule,  the  Department 
has  considered  whether  it  would  be 
appropriate  to  define  what  constitutes 
"knowledge"  of  claims  by  a  book-entry 
custodian.  The  Department  has 
concluded  that  because  of  the  many 
types  of  organizations  involved  and  the 
unpredictability  of  the  potential  factual 
situations,  it  would  be  difficult  to 
prescribe  such  a  rule.  It  should  be  noted, 
however,  that  the  Department  would  not 
consider  a  general  disclaimer  by  the 
book-entry  custodian  noted  on  the 
confirmation  acceptable  compliance 
with  the  warranties  required  under 
paragraph  (a). 

A  suggestion  was  made  that  a 
warranty  should  be  made  that,  at  the 
time  of  the  transfer,  a  sufficient  quantity 
of  securities  of  that  issue  is  in  the 
transferor's  account  to  effect  the 
transfer  to  the  transferee  and  all 
contemporaneous  transfers  to  other 
transferees.  The  Department  is  of  the 
view  that  such  a  provision  would  focus 
on  the  timing  of  transfers  with  a 
precision  that  does  not  actually 
correspond  to  the  realities  of  trading  in 
an  electronic  book-entry  system. 
Nonetheless,  the  Department  believes  it 
is  appropriate  for  a  book-entrj' 
custodian  to  warrant  that  the  security 
being  transferred  is  actually  present  in 
the  book-entry  custodian's  own  account. 
Thus,  the  book-entry  custodian's 
warranty  of  good  faith  and  authority  has 
been  expanded  in  paragraph  (a)  of  this 
section  to  include  a  warranty  that  the 
security  is  part  or  all  of  an  amount  of  the 
same  security  maintained  in  an  account 
of  the  book-entry  custodian  on  the 
books  of  another  book-entry  custodian 
or  on  the  books  of  a  Federal  Reserve 
Bank. 

Another  comment  was  made  to  the 
effect  that  a  book-entry  custodian's 
warranty  of  good  faith  and  authority 
should  include  a  warranty  that  a 
security  will  not  be  transferred  from  a 
customer's  account  except  upon 
instructions  from  the  customer  or  a  court 
of  competent  jurisdiction.  The  rationale 
for  this  proposal  was  to  provide  a  basis 
for  a  Federal  claim  against  a  book-entry 
custodian  who  acts  negligently  or 
fraudulently  in  transferring  securities 
from  an  account  of  a  customer.  The 
Department  has  decided  not  to  include  it 
in  these  rules  for  the  reason  that  it  does 
not  appear  it  would  realistically  create 
any  added  protection  for  investors. 

Paragraph  (c)  of  this  section  adds  a 
warranty  that  is  applicable  to  any 
transferor  of  a  security  or  an  interest  in 
a  security,  other  than  the  United  States 
or  a  Federal  Reserve  Bank.  Such  a 
transferor  warrants  to  its  transferee  that 
the  transfer  is  rightful  and  effective  and 
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that  (he  transferor  is  acting  in  good 
f^ith.  Paragraph  (b)  of  this  section 
provides  that  where  a  book-entry 
custodian  is  also  the  transferor  of  the 
security  or  an  interest  in  a  security,  it 
will  warrant  to  the  transferee  that  the 
transfer  is  rightful  and  effective,  in 
addition  to  the  other  warranties  given 
by  a  book-entry  custodian. 

The  transferor  warranty  was  added  in 
response  to  comments  stating  that  a 
seller  which  is  not  a  book-entry 
custodian  should  also  give  certain 
warranties  to  the  purchaser.  Under  the 
regulations  currently  in  effect,  which  are 
based  on  the  concept  that  a  book-entry 
security  is  deemed  to  be  the  equivalent 
of  a  bearer  dpfinitive  security,  a 
transferor  would  give  such  warranties 
under  applicable  law,  among  them  a 
warranty  that  the  transfer  is  effective 
and  rightful  (section  8-306  of  the  UCC). 
With  the  elimination  of  the  bearer 
definitive  fiction,  commenters  pointed 
out  that  the  transferor  warranty  also 
»wouId  have  been  inadvertently 
eliminated  in  those  states  that  have  not 
adopted  the  revised  UCC  Article  8 
(applicable  to  uncertificated  securities). 
The  March  Rule  contained  a  provision 
stating  that  by  sending  a  confirmation 
upon  specific  request  of  a  customer,  a 
book-entry  custodian  would  warrant 
that  the  information  provided  therein  is 
accurate.  One  comment  was  made  to  the 
effect  that  this  provision  should  be 
deleted  in  the  case  of  banks,  which  are 
already  held  to  a  high  standard  of  care. 
The  provision  has  been  retained  as 
paragraph  (d)  of  this  section  because  it 
does  not  appear  to  create  any  new 
administrative  burden  for  book-entry 
custodians. 

Paragraph  (e)  of  this  section  retains 
the  provision  in  §  357.lMf)(l)  of  the 
March  Rule  that  by  sedpng  a 
confirmation  of  a  jfan^r.  a  book-entry 
custodian  warrants  that  it  has  made  a 
transfer  entry  or  that  such  an  entry  will 
be  made  before  the  book-entry 
custodian  next  opens  for  business. 
Although  a  book-entry  custodian's 
warranty  will  arise  under  paragraph  (a) 
of  this  section  upon  the  transfer  of  the 
security  or  an  interest  in  the  security, 
rather  than  upon  the  sending  of  a 
confirmation,  it  is  necessary  to  provide 
some  assurance  that  an  entry  actually 
has  been  made  or  will  be  made  before 
the  book-entry  custodian  next  opens  for 
business.  Thus,  paragraph  (e)  provides 
that  by  sending  a  confirmation  of 
transfer  in  accordance  with  §  357.16(a) 
or  pursuant  to  a  similar  requirement 
under  other  Federal  regulation,  a  book- 
entry  custodian  warrants  that  it  has 
made  a  transfer  entry  as  described  in 
§  357.12(a)(3)  or  that  such  an  entry  will 


be  made  before  the  book-entry 
custodian  next  opens  for  business. 

Paragraph  [f]  of  this  section  provides 
that  the  warranties  described  in  this 
section  may  not  be  disclaimed  or  limited 
by  agreement.  It  is  noted  that  the 
obligations  of  good  faith,  diligence, 
reasonableness  and  care  prescribed  by 
the  Uniform  Commercial  Code  may  not 
be  disclaimed  by  agreement,  although 
the  parties  may  by  agreement  determine 
the  standards  by  which  the  performance 
of  such  obligations  is  to  be  measured  if 
such  standards  are  not  manifestly 
unreasonable  (See  section  1-102(3)  of 
the  UCC).  Paragraph  (f)  of  this  section 
makes  clear  that  the  warranties  in  these 
rules  preempt  other  provisions  of  law 
which  might  permit  the  disclaimer  or 
variation  of  warranties  by  agreement. 
The  warranties  In  these  rules  are 
intended  to  set  standards  for  good  faith, 
reasonableness,  and  care  in  the 
applicable  transactions. 

Section  357.13,  This  section,  which 
describes  when  a  duty  to  transfer  is 
fulfilled,  is  new.  It  was  added  in 
response  to  comments  on  the  March 
Rule  to  the  effect  that  by  prescribing  a 
Federal  rule  on  securities  transfers,  the 
existing  State  law  on  the  obligation  of  a 
transferor  to  deliver  a  security  had  been 
altered  or  eliminated  (see  UCC  sec.  &- 
314). 

Paragraph  (a)  of  this  section  states 
that  a  book-entry  custodian  fulfills  its 
duty  to  transfer  a  security  at  the  time  it 
makes  an  entry  on  its  books  or  instructs 
another  book-entry  custodian  or  Federal 
Reserve  Bank  to  make  an  entry  or  it 
instructs  its  book-entry  custodian  or 
Federal  Reserve  Bank  to  transfer  the 
security  to  TREASURY  DIRECT.  The 
intent  is  that  the  action  that  must  be 
taken  is  the  action  that  is  appropriate 
for  the  circumstances.  For  example,  if  a 
customer  of  a  book-entry  custodian 
(BEC  «1)  which  maintains  an  account  at 
another  book-entry  custodian  (BEC  #2) 
instructs  BEC  *1  to  transfer  a  security  to 
a  purchaser  who  maintains  an  account 
at  a  third  book-entry  custodian  (BEC 
=3),  then  BEC  «1  has  fulfilled  its  duty  to 
transfer  at  the  time  it  instructs  BEC  *2 
to  make  a  transfer  entry. 

Paragraph  (b)  provides  that  a 
transferor  other  than  a  book-entry 
custodian,  a  Federal  Reserve  Bank,  or 
the  United  States,  fulfills  its  duty  to 
transfer  at  the  time  it  instructs  its  book- 
entry  custodian  to  make  an  entry  on  its 
books  or  to  instruct  another  book-entry 
custodian  or  Federal  Reserve  Bank  to 
make  an  entry  or  to  transfer  the  security 
to  TREASURY  DIRECT.  As  described 
above,  the  applicable  action  should  be 
appropriate  to  the  circumstances.  In 
addition,  the  transferor  must  instruct  its 


book-entry  custodian  in  the  manner 
required  by  the  book-entry  custodian. 

Section  357.19  f 337.1 6J.  Section  357.16 
of  the  March  Rule  dealt  with  the  priority 
of  interests  of  the  United  States.  It 
provided  that  a  security  interest  in  a 
security  transferred  to  the  United  States 
to  secure  deposits  of  public  money, 
deposits  to  Treasury  tax  and  loan 
accounts,  or  pursuant  to  a  similar 
requirement  of  Federal  statute  or 
regulation,  shall  be  superior  to  any  other 
interest  in  the  security.  It  also  provided 
that  a  security  transferred  to  the  United 
States  shall  be  free  of  adverse  claims, 
unless  the  security  was  acquired  in  a 
transaction  in  which  the  United  States 
was  acting  in  a  proprietary,  rather  than 
governmental,  capacity.  Those 
provisions  have  been  retained  and 
redesignated  as  §  357.19  of  this  rule. 
Comments  were  made  to  the  effect 
that  some  limitation  should  be  included 
on  the  ability  of  the  United  States  or  a 
Federal  Reserve  Bank  to  claim  securities 
under  these  provisions  that  have  been 
segregated  for  customers.  Other 
comments  raised  the  possibility  that  a 
security  interest  granted  to  the  United 
States  could  operate  as  a  "secret  lien" 
and  could  cut  off  the  claims  of  other 
parties  without  notice.  For  example,  if 
an  individual  were  to  grant  a  security 
interest  to  the  United  States,  interests  of 
others  such  as  a  clearing  bank  or  a 
dealer  would  be  subordinated  to  the 
interest  of  the  United  States. 

As  noted  in  the  discussion  of  the 
March  Rule,  a  priority  for  security 
interests  in  favor  of  the  United  States  is 
appropriate  in  the  circumstances 
described  because  the  security  interests 
run  to  the  benefit  of  the  general  public. 
As  a  practical  matter,  it  is  unlikely  that 
there  would  be  competing  customer 
interests  in  any  securities  in  which  a 
security  interest  has  been  granted  to 
secure  Treasury  tax  and  loan  and 
similar  accounts,  because  such 
securities  are  transferred  on  the  books 
of  a  Federal  Reserve  Bank  to  a  specific 
account  maintained  for  the  United 
States. 

This  section  relates  only  to  interests 
of  the  United  States  and  the 
Department.  It  does  not  address  the 
interests  of  a  Federal  Reserve  Bank 
arising  from  its  extension  of  credit  to  a 
clearing  bank.  See  §  357.15  with  respect 
to  the  clearing  lien  of  a  Federal  Reserve 
Bank. 

Another  comment  made  the 
suggestion  that  in  lieu  of  the  distinction 
between  a  "proprietary"  and 
"governmental"  capacity  used  in  this 
provision,  that  a  "coramercial"/ 
"governmental"  disUnction  would  be 
preferable,  based  on  concepts  in 
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statutes  such  as  the  Foreign  Sovereign 
immunities  Act.  The  comment  was  also 
made  that  the  qualification  that  priority 
treatment  would  only  apply  to  transfer 
of  a  security  to  the  United  States  when 
the  United  States  is  acting  in  a 
"governmental"  capacity  should  apply 
as  well  to  transfers  of  security  interests 
to  the  United  States. 

The  Department  has  decided  to  retain 
the  term  "proprietary"  because  the 
suggested  concept  of  a  "commeicial" 
capacity  does  not  appear  to  be 
illuminating  in  this  context.  Arguably, 
the  nature  of  every  securities 
transaction  is  "commercial."  With 
respect  to  the  application  of  the 
governmental/proprietary  concept  to 
transfers  of  security  interests,  the 
Department  is  of  the  view  that  transfers 
of  security  interests  to  the  United  States 
as  required  by  Federal  statute  or 
regulation  are  inherently  governmental 
in  nature,  and  it  is  thus  unnecessary  to 
introduce  the  concept  in  this  part  of  this 
provision. 

A  new  sentence  was  added  to  the  end 
of  §  357.19  to  clarify  that  a  security  or  a 
limited  interest  in  a  security  required  by 
statute  or  regulation  that  is  transferred 
to  the  name  of  any  executive 
department  of  the  United  States  has  the 
same  priority  as  a  security  or  limited 
interest  transferred  expressly  to  the 
United  States  or  the  Department.  The 
term  "executive  department"  is  defmed 
in  5  U.S.C.  105. 

Section  357.20.  This  section,  which  is 
new,  describes  the  general  authority  of 
the  Federal  Reserve  Banks,  as  Hscal 
agents  of  the  United  States,  to  issue, 
service,  maintain,  and  transfer  book- 
entry  securities,  and  to  make  related 
payments  of  principal  and  interest.  The 
provision  simply  restates  a  similar  rule 
in  §  306.116  of  Subpart  O. 

Section  357.21  [357.17].  Section 
357.17(b)  of  the  March  Rule  provided 
that  the  United  States  and  the  Federal 
Reserve  Banks  would  be  entitled  to  treat 
the  entity  in  whose  account  a  security  is 
credited  as  the  entity  exclusively 
entitled  to  transfer  the  security  and 
would  not  be  liable  for  acting  on  the 
instruction  of  that  entity.  This  provision 
now  appears  in  paragraph  (b)  of  this 
section  of  these  rules. 

One  comment  was  made  that  this 
provision  could  be  interpreted  to  permit 
the  United  States  or  a  Federal  Reserve 
Bank  to  exercise  a  right  of  set-off 
against  securities  in  an  account  where 
the  interests  of  third  parties  could  be 
jeopardized.  This  section  is  not  intended 
to  address  the  property  claims  of  the 
United  States  or  a  Federal  Reserve  Bank 
and  is  intended  solely  to  enable  the 
Federal  Reserve  Banks  to  continue  to 
operate  the  Fedwire  securities  transfer 


mechanism  through  automated 
transmissions  that  are  not  reviewed  by 
Federal  Reserve  Bank  personnel.  The 
property  claims  of  a  Federal  Reserve 
Bank  that  may  arise  from  extensions  of 
credit  to  banks  must  be  established  or 
perfected  as  provided  for  in  other  parts 
of  these  regulations.  Policy  matters 
associated  with  such  claims  are  being 
addressed  separately  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

Section  357.42.     Paragraph  (b)  of 
§  357.42  of  the  proposed  rule  provided, 
in  part,  that  in  the  event  that  the  United 
States  is  unable  to  make  a  payment 
when  due.  the  liability  of  the  United 
States  would  be  limited  to  the  amount  of 
the  payment.  This  provision  has  been 
retained. 

One  comment  was  made  suggesting 
that  the  provision  be  amended  to  state 
that  for  principal  payments  that  are  not 
made  when  due,  interest  at  the  contract 
rate  would  continue  to  accrue.  This 
suggestion  has  not  been  adopted 
because  the  Department  has  no 
authority  to  pay  interest  after  the 
maturity  of  a  security  and  no  funds  have 
been  appropriated  for  that  purpose. 

Section  357.44.  This  section,  which  is 
unchanged  from  the  March  Rule,  states 
that  notices  of  judicial  proceedings 
affecting  a  security  are  to  be  directed  to 
the  Federal  Reserve  Bank  or  book-entry 
custodian,  as  appropriate,  whose  books 
show  the  interest  of  the  person  against 
whom  the  proceedings  are  directed. 

A  suggestion  was  made  that  the 
provision  be  changed  to  provide  that  an 
enforcement  order  is  not  effective  until 
the  Federal  Reserve  Bank  or  book-entry 
custodian  receives  written  process  or 
notification  at  the  appropriate  location. 
The  Department  has  decided  not  to 
expand  the  provision  as  suggested 
because  it  is  intended  to  be  merely 
informational  in  approach.  It  is  not 
intended  to  reach  substantive  questions 
of  the  effectiveness  of  notices  or  orders. 

Procedural  Requirements 

The  proposed  rule  is  not  considered  a 
"major  rule"  for  purposes  of  Executive 
Order  12291.  A  regulatory  impact 
analysis,  therefore,  is  not  required. 

Although  this  rule  is  being  issued  in 
proposed  form  to  secure  the  benefit  of 
public  comment,  the  notice  and  public 
procedures  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  60i. 
et  seq.)  do  not  apply. 


List  of  Subjects  in  31  CFR  Part  357 

Electronic  funds  transfer.  Federal 
Reserve  System.  Government  securities. 

Dated:  November  20, 1986. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

Part  357  of  Subchapter  BI  of  Title  31, 
Code  of  Federal  Regulations.  Chapter  II 
is  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  357 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  Chapter  II;  12  U.S.C. 
391. 

2.  The  Table  of  Contents  for  Part  357 
is  amended  by  adding  entries  for 

§§  357.0,  357.1  and  357.2  to  Subpart  A, 
and  by  adding  Subpart  B,  consisting  of 
§§  357.10-357.21,  and  by  adding 
headings  to  §§  357.42  and  357.44  in 
Subpart  D  to  read  as  follows: 

PART  357— REGULATIONS 
GOVERNING  BOOK-ENTRY 
TREASURY  BONDS,  NOTES  AND 
BILLS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  2-86) 

Subpart  A— General  Information 

357.0  Dual  book-entry  systems. 

357.1  Applicability. 

357.2  Governing  law. 


SulHMrt  B— Treasury/Reserve  Automated 
Debt  Entry  Syatam  (TRADES) 

357.10  Payment  of  interest;  payment  at 
maturity  or  upon  call. 

357.11  Rights  acquired  upon  transfer  and 
perflation. 

357.12  Transfers. 

357.13  Enforceability,  perfection  and 
termination  of  a  security  interest. 

357.14  Good  faith  transferee. 

357.15  Clearing  lien  priority. 

357.16  Duties  of  book-entry  custodians. 

357.17  Warranties. 

357.18  Duly  to  transfer. 

357.19  Priority  of  interests  of  the  United 
States. 

357.20  Authority  of  Federal  Reserve  Banks. 

357.21  Rights  of  the  United  States  and 
Federal  Reser\'e  Banks  with  respect  to 
transfers  on  Federal  Reserve  Bank 
records. 


Subpart  D— Additional  Provisions 

357.42    Liability  of  Department  and  Federal 

Reserve  Banks. 
357.44     Notices  of  attachment  for  securities 

in  TRADES. 

3.  Sections  357.0,  357.1,  and  357.2  are 
added  to  Subpart  A  to  read  as  follows: 
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Subpart 


infonnatlon 


§357.0    Ouaibook-wHrysyttoms. 

Securities  to  which  this  Part  applies, 
.18  set  forth  in  §  357.1,  shall  be 
maintained  in  either  of  the  following 
two  book-entry  systems,  and  may  be 
transferred  from  one  system  to  the  other 
in  accordance  with  this  Part: 

(a)  Treasury/Reserve  Automated 
Debt  Entry  System  (TRADES).  A 
security  is  maintained  in  TRADES  if  it  is 
credited  to  a  securities  account 
maintained  at  a  Federal  Reserve  Bank. 
See  Subpart  B  for  rules  pertaininc  to 
TRADES. 

(b)  TREASURY  DIRECT  Book-entry 
Securities  System  (TREASURY 
DIRECT).  A  security  is  maintained  in 
TREASURY  DIRECT  if  it  is  credited  to  a 
TREASURY  DIRECT  account  as 
described  in  §  357.20  of  this  Part.'  See 
Subpart  C  for  rules  pertaining  to 
TREASURY  DIRECT. 

§357.1    ApplicatXUty. 

(a)  This  Part  applies  to  all 
transactions  in  securities  in  book-entry 
form  that  occur  on  or  after  [the  date 
which  is  60  calendar  days  after  the  date 
of  publication  of  Subparts  A.  B,  and  D  of 
this  Part  in  final  form],  except  that: 

(1)  A  security  may  not  be  transferred 
to  or  maintained  in  TREASURY  DIRECT 
unless  the  offering  circular  applicable  to 
such  security  specifies  that  it  is  eligible 
to  be  maintained  in  TREASURY 
DIRECT  or  until  such  time  as  the 
Secretary  announces  that  such  security 
has  become  eligible  to  be  maintained  in 
TREASURY  DIRECT:  and 

(2)  Nothing  contained  in  the  rules  set 
forth  in  this  Part  shall  limit  or  restrict 
existing  rights  and  duties  of  the  United 
States  with  respect  to  any  security 
issued  and  outstanding  prior  to  the  date 
such  security  becomes  eligible  to  be 
maintained  in  TREASURY  DIRECT.  In 
addition,  these  rules  shall  not  affect  the 
rights  that  parties  have  acquired  in  a 
transaction  in  such  outstanding 
securities  that  occurred  prior  to  [the 
date  which  is  60  calendar  days  after  the 
date  of  publication  of  Subparts  A,  B,  and 
D  of  this  Part  in  final  form]  and  that  was 
rightful  and  effective  under  the 
regulations  and  law  then  applicable  to 
such  outstanding  security. 

(b)  For  purposes  of  determining  the 
applicability  of  Subpart  B  of  this  Part  to 
a  transaction  in  a  security  in  accordance 
with  paragraph  (a)  of  this  section,  a 


'  TREASURY  DIRECT  accounti  are  maintdined 
through  a  system  administered  by  the  Federal 
Reserve  Bank  of  Philadelphia,  acting  aa  fiscal  agent 
of  the  Uni'ed  Slates.  Such  accounts  may  be 
accesaed  by  investors  in  accordance  with  Subpart  C 
through  any  Federal  Reserve  Bank  or  ihe  Bureau  of 
the  Public  Uebt. 


transaction  involving  a  transfer  of  a 
security  or  a  limited  interest  in  a 
security  will  be  deemed  to  have 
occurred  on  the  date  on  which  occurs 
the  act  that  conatitutes  the  transfer  of 
the  security  or  of  the  limited  interest  in  a 
security  as  described  in  this  Part.  For 
purposes  of  the  preceding  sentence,  the 
parties  to  a  transaction  that  will  involve 
two  or  more  transfers  of  a  security  or  a 
limited  interest  in  a  security  and  that 
will  continue  beyond  the  date  specified 
in  paragraph  (a),  may  agree  in  writing 
either  that  the  entire  transaction  shall  be 
governed  by  Part  357  or  that  the  entire 
transaction  shall  be  governed  by 
applicable  Treasury  regulations  as  in 
effect  prior  to  adoption  of  Part  357. 

(c)  For  transactions  in  securities  that 
were  issued  prior  to  [the  date  which  is 
60  days  after  the  date  of  publication  of 
Subparts  A,  B,  and  D  of  this  Part  in  final 
form]  this  Part  supplements,  amends, 
and  modifies  the  regulations  contained 
in  Subpart  O  Department  Circular  No. 
300.  current  revision  (31  CFR  Part  306) 
and  Department  Circular,  Public  Debt 
Series  No.  26-76  (31  CFR  Part  350),  and 
to  the  extent  thai  the  rules  contained  in 
this  Part  are  inconsistent  with  the 
regulations  contained  in  Circular  Nos. 
300  and  26-76,  the  rules  of  this  Part  shall 
control,  subject  only  to  the  limitation  set 
forth  in  paragraph  {a)(2)  of  this  section. 

§  357.2    Governing  law. 

(a)  The  rights  and  obligations  of  the 
United  States  and  the  Department  with 
respect  to  securities  to  which  this  Part 
applies  are  governed  solely  by 
applicable  Treasury  regulations, 
including  the  regulations  of  this  Part,  the 
offering  circular,  the  announcement 
and/or  notice  of  the  offering,  and  other 
applicable  Federal  law  (hereinafter 
collectively  referred  to  as  "applicable 
Federal  law"). 

(b)  The  rights  and  obligations  arising 
out  of  interests  in  securities,  other  than 
rights  and  obligations  of  the  United 
States,  are  governed  by  applicable 
Federal  law,  except  as  provided  in 
paragraph  (c)  of  this  section. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  the  rights  and  obligations, 
other  than  rights  and  obligations  of  the 
United  States,  arising  out  of  interests  in 
securities  maintained  on  the  books  of  a 
book-entry  custodian  at  a  place  outside 
the  United  States,  its  territories  or 
possessions  are  governed  by  applicable 
foreign  law,  if  the  business  of  such 
book-entry  custodian  conducted  at  such 
place  is  subject  to  the  laws  of  a 
jurisdiction  other  than  the  United  States, 
its  territories  or  possessions,  and  such 
book-entry  custodian  and  its  customer 
have  not  made  a  valid  choice  of 


applicable  Federal  law  with  respect  to 
such  securities. 

4.  Section  357.3  is  revised  to  read  aa 
follows: 

§357.3    DefMUona. 

In  this  Part,  unless  the  context 
indicates  otherwise: 

"Bill"  means  an  obligation  of  the 
United  States,  with  a  term  of  not  more 
than  one  year  issued  under  Chapter  31 
of  Title  31  of  the  United  States  Code,  in 
book-entry  form. 

"Bond"  means  an  obligation  of  the 
United  States,  with  a  term  of  more  than 
ten  years,  issued  under  Chapter  31  of 
Title  31  of  the  United  States  Code,  in 
book-entry  form. 

"Book-entry  custodian"  is  a  person 
other  than  the  Department  or  a  Federal 
Reserve  Bank,  that  in  the  ordinary 
course  of  its  business  maintains  book- 
entry  securities  accounts  for  other 
persons.  A  book-entry  custodian  may 
have  a  security  interest  in  securities 
held  for  another  person  and  also  may 
hold  securities  for  its  own  account. 

"Clearing  bank"  means  a  depository 
institution,  as  defined  below  but 
excluding  a  depository  institution 
described  in  paragraph  (g).  which  has  a 
book-entry  securities  account  at  a 
Federal  Reserve  Bank  through  which  it 
provides  clearing  services. 

"Clearing  lien"  means  a  security 
interest  granted  to  a  clearing  bank  or 
Federal  Reserve  Bank,  pursuant  to  a 
written  agreement,  to  secure  credit 
extended  in  providing  clearing  services. 
"Clearing  services"  means  delivering 
and  receiving  securities  and  payments 
for  securities  on  behalf  of  other  persons. 

"Department"  means  the  United 
States  Department  of  the  Treasury  and. 
where  appropriate,  the  Federal  Reserve 
Banks  acting  as  fiscal  agents  of  the 
United  States. 

"Depository  institution"  means  an 
entity  described  in  section  19(b)  of  the 
Federal  Reserve  Act  (12  U.S.C.  461(b)). 
Under  section  19(b)  of  the  Federal 
Reserve  Act.  the  term  "depository 
institution"  includes: 

(a)  Any  insured  bank  as  defined  in  12 
U.S.C.  1813  or  any  bank  which  is  eligible 
to  make  application  to  become  an 
insured  bank  under  12  U.S.C.  1815; 

(b)  Any  mutual  savings  bank  as 
defined  in  12  U.S.C.  1813  or  any  bank 
which  is  eligible  to  make  application  to 
become  an  insured  bank  under  12  U.S.C. 
1815: 

(c)  Any  savings  banlc  as  defined  in  12 
U.S.C.  1813  or  any  bank  which  is  eligible 
to  make  appUcation  to  become  an 
insured  bank  under  12  U.S.C.  1815; 

(d)  Any  insured  credit  union  as 
defined  in  12  U.S.C.  1752  or  any  credit 
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union  which  is  eligible  to  make 
application  to  become  an  insured 
institution  under  12  U.S.C.  1781: 

(e)  Any  member  as  defined  in  12 
U.S.C.  1422; 

(0  Any  insured  institution  as  defined 
in  12  U.S.C.  1724  or  any  institution 
which  is  eligible  to  make  application  to 
become  an  insured  institution  under  12 
U.S.C.  1726;  and 

(g)  For  the  purpose  of  12  U.S.C.  248(o). 
342  to  347.  347c.  and  372,  any 
association  or  entity  which  is  wholly 
owned  by  or  which  consists  only  of 
institutions  referred  to  m  paragraphs  (a) 
through  (d)  of  this  definition. 

"Entity"  means  any  person  except  an 
individual. 

"Federal  Reserve  Bank"  or  "Reserve 
Bank"  means  a  Federal  Reserve  Bank  or 
Branch. 

"Financial  institution"  means,  for 
purposes  of  direct  d^wsit.  an  institution 
which  has  agreed  to  receive  credit 
payments  under  31  CFR  Part  21t),  as 
amended  from  time  to  time,  and  has  not 
withdrawn  its  participstion  in  a  direct 
deposit  program  \mder  Part  210,  or  an 
institution  v^icfa  is  willing  to  agree  to 
receive  credit  paymenta  under  31  CFR 
Part  210  and  has  enrolled  with  its 
Federal  Reserve  Bank. 

"Incompetent"  means  an  individual 
who  is  legally,  medically  or  mentally 
incapable  of  handling  his  or  her 
business  affairs,  except  that  a  nrinor  is 
not  an  incompetent  solely  because  of 
age. 

"Issue"  means  a  group  of  securities,  or 
defined  in  this  section,  that  is  identified 
by  the  same  CUSIP  number. 

"Maturity  value"  is  the  amoioit  that 
the  Department  is  obligated  to  pay  when 
a  security  matures. 

"Minor"  means  an  individual  who  is 
under  the  Eige  of  majority,  as  detennined 
by  applicable  state  law. 

"Note"  means  an  obligation  of  the 
United  States,  with  a  term  of  at  least 
one  year,  but  of  not  more  than  ten  years, 
issued  under  Chapter  31  of  Title  31  of 
the  United  States  Code,  in  book-entry 
form. 

"Original  issue"  means  the  offering  by 
the  Department  of  the  Treasury  of  a 
marketable  Treasury  security  to  the 
public  and  its  issuance  in  book-entry 
accounts  maintained  either  directly  by 
the  Treasury  or  held  through  a  Federal 
Reserve  Bank. 

"Owner,"  as  used  in  Subpart  C,  means 
the  individual{8}  or  entity  in  whose 
name  a  security  is  registered.  If  a 
security  is  registered  in  more  than  one 
name,  the  term  "owner"  includes  all 
those  whose  names  appear  on  the 
registration  and  are  authorized  by  this 
Part  to  make  a  tEansaction  request  on  a 
security  held  in  TREASURY  DIRECT. 


"Person"  means  and  includes  an 
individaal.  corporation,  company, 
governmental  entity,  aMociation.  firm, 
partnership,  trust,  estate,  and  any  other 
similar  organization. 

"Redemption"  means  payment  of  a 
security  at  maturity,  or  pursuant  to  a 
call  for  redemption  in  accordance  with 
the  terms  of  a  security. 

"Representative"  includes  an 
executor,  administrator,  legal  guardian, 
committee,  conservator,  and  any  similar 
person  or  entity  appointed  by  a  court  to 
represent  the  estate  of  a  decedent, 
minor,  or  incompetent,  as  well  as  a 
trustee,  whether  appointed  by  a  court  or 
otherwise. 

"Secured  party"  is  a  person  in  whose 
favor  there  is  security  interest. 

"Security"  means  a  bond,  note,  or  bill, 
each  as  defined  in  this  section,  and  any 
other  obligation  issued  by  the 
Department  that,  by  the  terms  of  the 
applicable  offering  circular  or 
announcement,  is  made  subject  to  this 
Part.  Solely  for  purposes  of  this  Part,  it 
also  means  the  interest  and  principal 
components  of  a  security  eligible  for 
Separate  Trading  of  Registered  Interest 
and  Principal  of  Securities  ("STRIPS"),  if 
such  security  has  been  divided  into  such 
components  by  the  express  terms  of  the 
offering  circular  under  which  the 
security  was  issued  and  the  components 
are  maintained  separately  on  the  books 
of  a  Federal  Reserve  Bank.  A  security 
shall  be  deemed  a  security  for  purposes 
of  State  law. 

"Security  agreement"  means  an 
agreement  that  ^eates  a  security 
interest. 

"Security  interest"  and  "pledge"  mean 
an  interest  in  a  security,  which  interest 
is  acquired  by  a  secured  party  to  secure 
payment  or  performance  of  an 
obligation  and  is  created  by  a  seciuity 
agreement  between  the  person  having 
such  obligaMon  and  the  secured  party. 

'Taxpayer  identifying  number"  or 
"TIN"  means  a  social  security  account 
number  or  an  employer  identification 
number,  as  apiHopriate. 

"TRADES"  is  tfje  Treasury /Reserve 
Automated  Debt  Bitiy  System. 

"Transaction  request"  means  a 
request  to  effect  a  change  in  an  accoimt 
master  record  or  securities  portfolio 
maintained  in  TREASURY  DIRECT. 

"Transaction  request  form"  means  a 
form  or  series  of  forms  prescribed  for 
use  by  the  Department  to  request  a 
transaction  in  TREASURY  DIRECT. 
(This  term  includes  a  document  that  the 
Department  has  determined  contains  all 
of  the  elements  required  by  the 
transaction  request  form.) 

"TREASURY  DIRECT"  is  the 
TREASURY  DIRECT  Book-Entry 
Seciuities  System. 


5.  New  Subpart  B.  consisting  of 
§S  357.10  through  357.21,  is  added  to 
read  as  follows: 


Subpart  D— TrMMory/f 
Automatad  Dabt  Entry  Systam 
(TRADES) 

§357.10    Payment  of  interest;  payment  at 
maturity  or  upon  caN. 

(a)  Interest  on  securities  maintnined  in 
TRADES  shall  be  crsdited  to  such 
reserve  or  other  account  at  a  Federal 
Reserve  Bank  as  is  designated  by  the 
entity  to  whose  securities  account  at 
such  Federal  Reserve  Bank  such 
securities  have  been  credited. 

(b)  Securities  maintained  in  TRADES 
shall  be  redeemed  at  maturity  or  upon 
call  by  charging  the  securities  account  in 
which  they  are  maintained  and  by 
crediting  the  amount  of  the  redemption 
proceeds,  including  both  principal  and 
interest,  where  applicable,  to  such 
reserve  or  other  account  at  a  Federal 
Reserve  Bank  as  i»  desi^iatsd  by  the 
entity  whose  securities  account  at  such 
Federal  Reserve  Bank  was  charged. 

(c)  The  obligation  of  the  Department 
and  the  United  States  to  make  payments 
of  interest  and  principal  on  securities 
held  in  TRADES  shall  be  discharged  at 
the  time  payment  in  the  appropriate 
amount  is  credited  to  an  account  at  a 
Federal  Reserve  Bank  in  accordance 
with  paragraph  (a)  or  (b)  of  this  section. 

(d)  Subject  to  any  rights  it  may  have 
as  a  secured  party  under  a  written 
security  agreement,  a  book-entry 
custodian  that  is  maintaining  securities 
on  behalf  of  another  person  shall,  upon 
receipt  of  any  payment  in  accordance 
with  paragraph  (a)  or  (b)  of  this  section 
relating  to  such  securities,  make  such 
payment  available  for  withdrawal  oruse 
by  such  other  person  at  the  earliest/ 
possible  time  on  such  date  of  receipt 
and  in  any  event  not  later  than  the  tia^ 
of  business  on  such  date  of  receipt. 


§357.11 
and 


RlgMs  acquired  upon  transfer 


(a)  Upon  transfer  of  a  security  in 
accordance  with  S  357.12,  the  transferee 
acquires  the  rights  in  the  security  that 
the  transferor  had  or  had  actual 
authority  to  convey. 

(b)  A  transferee  of  a  limited  interest 
(including  a  security  interest)  in  a 
security  acquires  rights  only  to  the 
extent  of  the  interest  transferred  and  to 
the  extent  described  in  §  357.13.  The 
creation  of  a  security  interest  as 
described  in  $  357.13(a)  or  the 
termination  of  a  security  interest  as 
described  in  §  357.13(e)  constitutes  a 
transfer  of  a  security  interest  for 
purposes  of  this  paragraph. 
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§357.12    Transfers. 

(a)  Transfer  of  a  security  or  a  limited 
interest  (including  a  security  interest)  in 
a  security  to  a  transferee  occurs  only: 

(1)  At  the  time  an  entry  is  made  on 
Federal  Reserve  Bank  books  that  credits 
a  security  to  a  securities  account 
maintained  for  the  transferee:  or 

(2)  With  respect  to  the  transfer  of  a 
limited  interest  in  accordance  with 

S  357.20(a).  at  the  time  an  entry  is  made 
on  the  books  of  the  Federal  Reserve 
Bank  on  whose  books  the  interest  of  the 
transferor  appears  identifying  such 
limited  interest  in  favor  of  the 
transferee;  or 

(3)  At  the  time  an  entry  is  made  on  the 
books  of  a  book-entry  custodian  that 
credits  such  security  to  a  securities 
account  maintained  for  the  transferee  or 
that  otherwise  permits  identification  of 
the  transferee  and  the  security 
transferred;  or 

(4)  With  respect  to  the  transfer  of  a 
limited  interest  other  than  the  transfer  of 
a  security  interest  as  described  in 
paragraph  (a)(5)  of  this  section,  at  the 
time  an  entry  is  made  on  the  books  of 
the  book-entry  custodian  on  whose 
books  the  interest  of  the  transferor 
appears  identifying  such  limited  interest 
in  favor  of  the  transferee;  or 

(5)  With  respect  to  the  transfer  of  a 
security  interest  where  the  secured 
party  is  to  be  the  book-entry  custodian 
on  whose  books  the  interest  of  the 
transferor  of  the  security  interest 
appears,  when  both  the  security  has 
been  transferred  to  the  transferor  of  the 
security  interest  in  accordance  with  this 
section,  and  the  transferor  has  executed 
a  written  security  agreement  with  the 
book-entry  custodian  granting  the  book- 
entry  custodian  such  security  interest. 

(b)  By  written  agreement,  a  transferor 
and  a  transferee  of  a  limited  interest 
under  paragraph  (a)(4)  or  a  security 
interest  under  paragraph  (a)(5)  of  this 
section  may  place  additional  conditions 
on  the  transfer  of  such  limited  interest 
that  delay  the  effectiveness  of  such 
transfer  until  such  time  as  the  specified 
conditions  have  been  fulfilled. 
Notwithstanding  any  such  conditions 
that  may  be  agreed  to  as  described  in 
the  preceding  sentence,  the  book-entry 
custodian  effecting  a  transfer  under 
paragraph  (a)(4)  shall  be  entitled  to  treat 
the  transfer  as  effective  as  to  both  the 
transferor  and  the  transferee,  unless  the 
book-entry  custodian  is  a  party  to  such 
agreement. 

(c)  A  transfer  under  paragraph  (a)  (3). 
(4).  or  (5)  of  this  section  is  effective  only 
if  the  security  transferred  or  the  security 
in  which  the  limited  interest  is  granted 
is  part  or  all  of  an  amount  of  securities 
of  the  same  issue  that  (1)  are  maintained 
at  a  Federal  Reserve  Biink  in  an  account 


of  the  book-entry  custodian  effecting  the 
transfer,  or  (2)  is  credited  on  the  books 
of  another  book-entry  custodian  to  an 
account  of  the  book-entry  custodian 
effecting  the  transfer  and  is  maintained 
at  a  Federal  Reserve  Bank. 

(d)  For  the  purposes  of  this  section,  an 
entry  is  made  if  it  is  (1)  in  writing  on 
tangible  media.  (2)  displayable  in 
writing  (such  as  on  a  video  screen)  from 
data  contained  in  or  retrievable  by 
electronic  or  other  data  processing 
equipment,  or  (3)  convertible  into  either 
form  within  a  reasonable  time  without 
undue  delay  or  unreasonable  expense. 

(e)  A  security  eligible  to  be 
maintained  in  TREASURY  DIRECT 
under  §  357.1(a)(1)  may  be  transferred 
from  an  account  in  TRADES  to  an 
account  in  TREASURY  DIRECT  in 
accordance  with  §  357.22(a).  A  transfer 
of  a  security  from  TREASURY  DIRECT 
to  TRADES  is  effective  when  the  book- 
entry  custodian  of  the  transferee 
designated  on  the  transaction  request 
form  by  the  transferor  makes  an  entry 
on  its  books  that  credits  such  security  to 
a  securities  account  maintained  for  the 
transferee  or  that  otherwise  permits 
identification  of  the  transferee  and  the 
security  transferred. 

§  357.13    Enforceability,  perfection  and 
termination  of  a  security  interest. 

(a)  A  security  interest  is  enforceable 
between  the  grantor  of  the  security 
interest  and  the  secured  party,  only  if: 

(1)  The  security  interest  has  been 
granted  pursuant  to  a  security 
agreement  between  the  grantor  of  the 
security  interest  and  the  secured  party, 

(2)  The  grantor  of  the  security  interest 
has  rights  in  the  security,  and 

(3)  The  secured  party  has  given  value. 

(b)  A  security  interest  becomes 
perfected  and  enforceable  against  third 
parties  at  the  time  at  which  the  security 
or  security  interest  has  been  transferred 
to  the  secured  party  pursuant  to 

§  357.12(a). 

(c)  Prior  to  the  time  a  security  interest 
becomes  perfected  in  accordance  with 
paragraph  (b)  of  this  section,  if  the 
security  agreement  referred  to  in 
paragraph  (a)(1)  of  this  section  has  been 
reduced  to  written  form  signed  by  the 
grantor  of  the  security  interest  and 
containing  a  description  of  the 
collateral,  a  security  interest  is  perfected 
and  enforceable  against  third  parties  for 
a  period  of  seven  (7)  calendar  days  from 
the  date  on  which  it  became  enforceable 
against  the  grantor  under  paragraph  (a) 
of  this  section.  Thereafter,  a  security 
interest  will  continue  to  be  perfected 
only  if.  no  later  than  the  seventh  day  of 
the  period  described  in  this  paragraph, 
the  security  interest  becomes  perfected 
in  accordance  with  paragraph  (b)  of  this 


section.  If  the  security  interest  does  not 
become  perfected  in  accordance  with 
paragraph  (b)  within  the  seven-day 
period,  the  security  interest  will  become 
unperfected  and  unenforceable  against 
third  parties,  but  will  continue  to  be 
enforceable  between  the  secured  party 
and  the  grantor  of  the  security  interest, 
until  the  time  at  which  the  transfer 
requirement  of  paragraph  (b)  has  been 
complied  with,  and  the  security  interest 
will  be  deemed  to  be  perfected  only  as 
of  such  time. 

(d)  A  security  interest  that  is 
perfected  in  accordance  with  this 
section  shall  be  perfected  for  all 
purposes,  including  but  not  limited  to 
the  applicability  of  any  state  or  local 
law  concerning  priority  of  perfected 
security  interests. 

(e)  A  security  interest  in  a  security  is 
terminated  by  (1)  transfer  of  the 
security,  by  or  with  the  agreement  of  the 
secured  party,  to  the  grantor  of  the 
security  interest,  a  designee  of  the 
grantor,  or  any  successor  in  interest  of 
the  grantor.  (2)  fulfillment  of  the 
obligation  for  which  the  security  interest 
was  granted,  or  (3)  written  release  of  the 
security  interest  signed  by  the  secured 
party. 

§  357. 1 4    Good  faith  transferee. 

(a)  A  good  faith  transferee  is  a 
transferee  that  acquired  a  security  or  a 
limited  interest  in  a  security  for  value,  in 
good  faith,  and  without  notice  of  any 
adverse  claim. 

(b)  Except  as  otherwise  provided  in 
§§  357.15  and  357.19.  a  good  faith 
transferee,  in  addition  to  acquiring 
rights  in  a  security  in  accordance  with 
§  357.11.  acquires  its  interest  in  the 
security  free  of  any  adverse  claim  which 
arose  prior  to  the  transfer  of  such 
interest  to  such  transferee. 

(c)  An  "adverse  claim"  includes  a 
claim  that  a  transfer  was  or  would  be 
wrongful  or  that  a  particular  adverse 
person  is  the  owner  of  or  has  an  interest 
in  the  security. 

(d)  A  transferee  is  a  transferee  for 
purposes  of  this  section  if: 

(1)  The  transferee  takes  a  security  or  a 
limited  interest  in  a  security  by  any 
voluntary  transaction  creating  or 
granting  an  interest  in  a  security,  and 
not  solely  by  operation  of  law;  and 

(2)  Such  security  or  limited  interest  is 
transferred  to  the  transferee  in 
accordance  with  the  provisions  of 

§  357.12(a)(1),  (a)(3).  or  {a)(5). 

(e)  Among  transferees  whose  interests 
in  securities  are  reflected  on  the  books 
of  the  same  book-entry  custodian,  the 
interests  of  the  good  faith  transferees 
shall  have  priority  over  the  interests  of 
those  who  do  not  qualify  as  good  faith 
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transferees.  In  the  event  that  the  claims 
to  securities  of  the  same  issue  of  those 
who  qualify  as  good  faith  transferees 
exceed  the  aggregate  amount  of  such 
securities  available  to  satisfy  their 
claims,  the  good  faith  transferees  shall 
share  ratably  in  the  available  securities 
of  that  issue. 

(f)  Notwithstanding  §  357.11.  the 
transferee  of  a  security  or  a  limited 
interest  that  has  been  a  party  to  any 
fraud  or  illegality  affecting  the  security, 
or  that  as  a  prior  transferee  of  the 
security  had  notice  of  an  adverse  claim, 
cannot  improve  its  position  by  taking 
from  a  good  faith  transferee. 

§357.15    Cleartng  Hen  priority. 

(a)  A  clearing  Hen  in  a  security  shall 
have  priority  over  all  other  claims  of 
third  parties  to  that  security  including 
claims  of  a  transferee  that.qualifies  as  a 
good  faith  transferee  except  that: 

(1)  All  clearing  liens  are  subject  to  any 
interests  of  the  United  States  in  the 
same  security  as  provided  in  S  357.19; 
and 

(2)  A  clearing  lien  asserted  by  a 
clearing  bank  is  subject  to  a  clearing 
lien  of  a  Federal  Reserve  Bank  in  the 
same  security. 

(b)  A  clearing  lien  qualiHes  for  the 
priority  provided  under  this  section  only 
to  the  extent  of  credit  actually  extended 
in  performing  clearing  services  and  only 
if: 

(1)  The  lien  is  perfected  in  accordance 
with  §  357.13(b);  and 

(2)  The  lien  was  acquired  in  good 
faith. 

(c)  A  clearing  lie^  may  not  be  asserted 
by  a  clearing  bank  against  securities 
which  the  clearing  bank  has  segregated 
or  otherwise  identlHed  on  its  own  books 
as  securities  belonging  to  customers  of  a 
book-entry  custodian  for  which  the 
clearing  bank  provides  clearing  services, 
except  where  such  customers  have 
agreed  in  writing  to  permit  use  of  their 
securities  as  collateral.  A  clearing  lien 
may  not  be  asserted  by  a  Federal 
Reserve  Bank  against  securities  which 
are  segregated  on  the  books  of  the 
Federal  Reserve  Bank  as  securities 
belonging  to  customers  of  the  depository 
institution  for  which  the  Federal  Reserve 
Bank  provides  clearing  services  except 
where  such  customers  have  agreed  in 
writing  to  permit  use  of  their  securities 
as  collateral. 

§  357. 16    Duties  of  t>ook-«itry  custodians. 

(a)  A  book-entry  custodian  shall  send 
to  its  customer  confirmation  of  a 
transfer  of  a  security  to  such  customer 
under  §  357.12(a)(3)  no  later  than  the 
close  of  business  on  its  next  business 
day  after  the  day  on  which  the  entry 
described  in  S  357.12(a)(3)  is  made. 


(b)  A  book-entry  custodian  shall  send 
an  acknowledgment  of  the  transfer  of  a 
limited  interest  in  accordance  with 

§  357.12(a)(4)  to  the  transferor  and  to  the 
transferee  of  such  limited  interest  no 
later  than  the  close  of  business  on  its 
next  business  day  after  the  day  on 
which  the  entry  described  in 
§  357.12(a)(4)  is  made.  If  the  transferee 
has  not  provided  the  book-entry 
custodian  with  its  address,  the 
acknowledgment  required  to  be  sent  to 
the  transferee  shall  be  sent  to  the 
transferee  at  the  address  of  the 
transferor. 

(c)  A  book-entry  custodian,  upon 
receipt  of  an  adequate  request  by  a 
customer,  shall  provide  a  statement  to 
such  customer  or  a  designee  of  such 
customer,  of: 

(1)  The  interest  in  such  security  of 
such  customer  and  any  other  customer 
in  that  same  security,  as  such  interests 
appear  on  the  books  of  the  book-entry 
custodian  as  of  the  date  the  request  is 
received,  and 

(2)  Any  limited  interest  in  favor  of  the 
book-entry  custodian,  or  granted  by  the 
book-entry  custodian  to  a  third  party,  as 
of  the  date  the  request  is  received.  For 
purposes  of  this  paragraph,  an  adequate 
request  is  a  request  in  writing,  that 
provides  the  address  to  which  a 
response  is  to  be  sent,  and  which  is 
received  at  the  department  of  the  book- 
entry  custodian  that  is  responsible  for 
maintaining  the  records  of  book-entry 
securities.  For  purposes  of  this 
paragraph,  a  customer  of  a  book-entry 
custodian  is  any  person  whose  interest 
in  a  security,  including  a  limited  interest, 
is  recorded  on  the  books  of  the  book- 
entry  custodian. 

(d)  Any  confirmation, 
acknowledgment,  or  statement  issued 
pursuant  to  this  section  must  be 
delivered  in  writing  or  in  such  other 
form  that  at  the  option  of  the  recipient 
may  be  reduced  to  writing. 

(e)  For  purposes  of  this  section,  if  any 
book-entry  custodian  is  subject  to  a 
regulation  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  Office  of 
the  Comptroller  of  the  Currency,  Federal 
Deposit  Insurance  Corporation,  or  other 
Federal  regulatory  agency  under  which 
a  book-entry  custodian  effecting  a 
securities  transaction  for  a  customer  is 
required  to  furnish  to  its  customer  a 
confirmation  or  written  notification  of 
the  transaction,  then  such  book-entry 
custodian  shall  not  be  subject  to  the 
requirements  of  this  section  so  long  as  it 
is  in  comphance  with  such  regulation. 

(f)  A  confirmation,  acluiowledgment. 
or  statement  required  under  this  section 
may  not  be  waived  by  the  person 
entitled  to  receive  it  unless  such  waiver 
is  specifically  authorized  by  Federal 


regulation  referred  to  in  paragraph  (e)  nf 
this  section. 

§357.17    WarrantiM. 

(a)  In  connection  with  any  transfer  of 
a  security  or  an  interest  in  a  security  in 
accordance  with  §  357.12,  a  book-entry 
custodian  warrants  its  good  faith  and 
authority.  Such  warranty  of  good  faith 
and  authority  shall  include,  but  shall  not 
be  limited  to: 

(1)  A  warranty  that  the  security 
described  in  any  required  confirmation 
is  free  of  any  lien,  encumbrance,  or 
claim,  including  any  adverse  claim  of 
ownership,  granted  by  the  book-entry 
custodian  except  as  specifically  noted 
on  the  confirmation; 

(2)  A  warranty  that,  to  the  knowledge 
of  the  book-entry  custodian,  the  security 
described  in  the  confirmation  is  free  of 
any  other  claims,  except  as  specifically 
noted  on  the  confirmation;  and 

(3)  A  warranty  that  the  security  is  part 
or  all  of  an  amount  of  the  same  security 
maintained  in  an  account  of  the  book- 
entry  custodian  on  the  books  of  another 
book-entry  custodian  or  on  the  books  of 
a  Federal  Reserve  Bank. 

(b)  A  book-entry  custodian  that  is  also 
the  transferor  of  the  security  or  an 
interest  in  a  security  warrants  to  the 
transferee  that  the  transfer  is  rightful 
and  effective,  in  addition  to  the 
warranties  described  in  paragraph  (a)  of 
this  section. 

(c)  Any  transferor  of  a  security  or  an 
interest  in  a  security,  other  than  the 
United  States,  a  Federal  Reserve  Bank, 
or  a  book-entry  custodian,  warrants  to 
its  transferee  that  the  transfer  is  rightful 
and  effective  and  that  the  transferor  is 
acting  in  good  faith. 

(d)  By  providing  a  statement  in 
accordance  with  §  357.16(c)  or  pursuant 
to  a  similar  requirement  under  other 
Federal  regulation,  a  book-entry 
custodian  warrants  to  its  customer  that 
the  information  provided  therein  is 
accurate. 

(e)  By  sending  a  confirmation  in 
accordance  with  §  357.16(a)  or  pursuant 
to  a  similar  requirement  under  other 
Federal  regulation  or  an 
acknowledgment  in  accordance  with 

§  357.16(b),  a  book-entry  custodian 
warrants  to  its  transferee  that  the  book- 
entry  custodian  has  made  an  entry  as 
described  in  §  357.12(a)  (3)  or  (4).  as 
appropriate,  or  that  such  an  entry  will 
be  made  before  the  book-entry 
custodian  next  opens  for  business. 

(f)  The  warranties  described  in  this 
section  may  not  be  disclaimed  or  limited 
by  agreement. 
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§357.18    Duty  to  transfer. 

(a)  Unless  otherwise  agreed,  a  book- 
entry  custodian  fulfills  its  duty  to 
transfer  a  security  at  the  time: 

(1)  It  makes  an  entry  on  its  books  or 
instructs  another  book-entry  custodian 
to  make  such  an  entry  in  accordance 
with  §  357.12(a)(3); 

(2)  It  instructs  a  Federal  Reserve  Bank 
to  make  an  entry  in  accordance  with 

§  357.12(a)(1):  or 

(3)  It  instructs  its  book-entry 
custodian  or  Federal  Reserve  Bank  to 
transfer  the  security  to  TREASURY 
DIRECT. 

(b)  Unless  otherwise  agreed,  a 
transferor  other  than  the  United  States. 
a  Federal  Reserve  Bank,  or  a  book-entry 
custodian  fulfills  its  duty  to  transfer  at 
the  time  it  instructs  its  book-entry 
custodian,  in  the  manner  required  by 
such  book-entry  custodian: 

(1)  To  make  an  entry  on  its  books  or 
instruct  another  book-entry  custodian  to 
make  such  an  entry  in  accordance  with 
§  357.12(a)(3): 

(2)  To  instruct  a  Federal  Reserve  Bank 
to  make  an  entry  in  accordance  with 

§  357.12(a)(1):  or 

(3)  To  transfer  the  security  to 
TREASURY  DIRECT. 

§  357. 1 9    Priority  of  interests  of  ttie  United 
States. 

A  limited  interest  in  securities 
transferred  to  the  United  States  or  the 
Department  to  secure  deposits  of  public 
money  or  deposits  to  the  Treasury  tax 
and  loan  accounts,  or  any  other  limited 
interest  in  favor  of  the  United  States 
that  is  required  by  Federal  statute  or 
regulation  and  is  transferred  to  the 
United  States  or  the  Department,  shall 
be  superior  to  any  other  interest  created 
in  such  securities,  whenever  created.  A 
security  transferred  to  the  United  States 
or  the  Department  shall  be  free  of  any 
adverse  claims,  whenever  created, 
unless  the  security  was  acquired  in  a 
transaction  in  which  the  United  States 
or  the  Department  was  acting  in  a 
proprietary  rather  than  governmental 
capacity.  For  purposes  of  this  section,  a 
security  or  a  limited  interest  in  a 
security  is  transferred  to  the  United 
States  if  an  entry  is  made  in  accordance 
with  §  357.12  identifying  either  the 
United  States  or  any  executive 
department  thereof  as  the  transferee. 

§  357.20    Authority  of  Federal  Reserve 
Banks. 

Each  Federal  Reserve  Bank  is  hereby 
authorized  as  fiscal  agent  of  the  United 
States  to  issue  securities  offered  and 
sold  by  the  Department  to  which  this 
Subpart  applies,  in  accordance  with  the 
terms  of  the  applicable  offering  circular 
and  with  procedures  established  by  the 


Bureau  of  the  Public  Debt:  to  service  and 
maintain  such  securities  in  securities 
accounts  established  for  such  purposes; 
to  make  payments  of  principal  and 
interest  on  such  securities,  as  directed 
by  the  Department:  and  to  effect  transfer 
of  securities  between  securities 
accounts  as  directed  by  the  entities  for 
which  such  securities  accounts  are 
maintained. 

§  357.2 1     Rights  of  the  United  States  and 
Federal  Reserve  Banks  with  respect  to 
transfers  on  Federal  Reserve  Bank  records. 

(a)  A  transfer  of  a  limited  interest  on 
the  books  of  a  Federal  Reserve  Bank 
under  §  357.12(a)(2)  may  be  made  to  a 
person  or  entity  other  than  a  Federal 
Reserve  Bank  or  the  United  States  only 
pursuant  to  an  order  of  a  Federal  court 
or  a  specific  requirement  of  Federal  law 
or  by  agreement  with  the  Federal 
Reserve  Bank  on  whose  books  the 
transfer  is  to  be  recorded.  In  the  event 
that  a  limited  interest  is  transferred  on 
the  books  of  a  Federal  Reserve  Bank 
pursuant  to  §  357.12(a)(2),  that  Federal 
Reserve  Bank  shall  recognize  the 
interest  of  the  transferee  only  to  the 
extent  expressly  set  forth  in  the 
applicable  Federal  statute  or 
regulations,  that  Federal  Reserve  Bank's 
operating  circulars  and  letters,  or  by 
specific  agreement  with  the  transferee. 

(b)  Except  as  otherwise  provided  in 
paragraph  (a)  of  this  section,  and 
notwithstanding  any  information  or 
notice  to  the  contrary,  the  United  Slates 
and  the  Federal  Reserve  Banks  shall  be 
entitled  to  treat  the  entity  in  whose 
account  a  security  is  credited  as  the 
entity  exclusively  entitled  to  effect 
transfers  of  such  security,  to  receive 
interest  and  other  payments  with 
respect  to  such  security  and  otherwise 
to  exercise  control  over  the  security. 
Subject  only  to  any  requirements  to 
recognize  the  interest  of  a  transferee,  as 
described  in  paragraph  (a)  of  this 
section,  a  Federal  Reserve  Bank  that  has 
transferred  a  security  or  a  limited 
interest  according  to  the  instruction  of 
the  entity  in  whose  account  the  security 
is  maintained,  shall  not  be  liable  for 
conversion  or  participation  in  breach  of 
fiduciary  duty  even  though  the 
instructing  entity  had  no  right  to  issue 
the  instruction.  The  Federal  Reserve 
Bank  shall  be  fully  discharged  by 
completing  the  order  of  the  entity  in 
whose  account  the  security  is 
maintained. 

6.  Subpart  D  is  amended  by  adding 
text  to  §§  357.42  and  357.44.  Sections 
357.40,  357.41,  357.43.  and  357.45  are 
republished. 


Subpart  D— Additional  Provisions 

§  357.40    Additional  requirements. 

In  any  case  or  any  class  of  cases 
arising  under  these  regulations,  the 
Secretary  of  the  Treasury  ("Secretary") 
may  require  such  additional  evidence 
and  a  bond  of  indemnity,  with  or 
without  surety,  as  may  in  the  judgment 
of  the  Secretary  be  necessary  for  the 
protection  of  the  interests  of  the  United 
States. 

§  357.41    Waiver  of  regulations. 

The  Secretary  reserves  the  right,  in 
the  Secretary's  discretion,  to  waive  any 
provision(s)  of  these  regulations  in  any 
case  or  class  of  cases  for  the 
convenience  of  the  United  States  or  in 
order  to  relieve  any  person(s)  of 
unnecessary  hardship,  if  such  action  is 
not  inconsistent  with  law.  does  not 
impair  any  existing  rights,  and  the 
Secretary  is  satisfied  that  such  action 
will  not  subject  the  United  States  to  any 
substantial  expense  or  hability. 

§  357.42    Liability  of  Department  and 
Federal  Reserve  Banlu. 

(a)  The  Departmem  and  the  Federal 
Reserve  Banks  may  rely  on  the 
information  provided  in  a  tender  or 
transaction  request  form  and  are  not 
required  to  verify  the  information.  The 
Department  and  the  Federal  Reserve 
Banks  shall  not  be  liable  for  any  action 
taken  in  accordance  with  the 
information  set  out  in  a  tender  or 
transaction  request  form  or  evidence 
submitted  in  support  thereof. 

(b)  In  the  event  that  the  United  States 
or  the  Department  is  unable  to  make  a 
payment  on  a  security  when  due.  the 
liability  of  the  United  States  and  the 
Department  is  limited  to  the  amount  of 
the  payment.  In  the  event  that  the 
United  States  or  the  Department  is 
unable  to  take  any  other  action  with 
respect  to  securities  to  which  this  Part 
applies,  neither  the  United  States  nor 
the  Department  shall  be  liable  for  failure 
to  take  such  action  if  such  failure  to  take 
action  is  due  to  an  event  which  is 
beyond  the  reasonable  control  of  the 
United  States  or  the  Department.  An 
event  which  is  beyond  reasonable 
control  includes  but  is  not  limited  to 
natural  disasters,  acts  of  God.  war  or 
other  civil  commotion,  accident, 
computer  or  other  equipment  failure,  or 
the  failure  or  interruption  of  electrical 
power  or  of  communications  lines. 

§  357.43    Liability  for  transfers  to  and  from 
TREASURY  DIRECT. 

A  depository  institution  or  other  entity 
that  transfers  to,  or  receives,  a  security 
from  TREASURY  DIRECT  is  deemed  to 
be  acting  as  agent  for  its  customer  and 
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agrees  thereby  to  indemnify  the  United 
States  and  the  Federal  Reserve  Banks 
from  any  claim,  liability,  or  loss 
resulting  from  the  transaction. 

§  357.44    NotiCM  of  attachment  for 
securities  In  TRADES. 

In  the  event  of  judicial  proceedings  in 
which  a  person  seeks  to  attach  a 
security  maintained  by  a  Federal 
Reserve  Bank  for  an  entity's  account  or 
to  obtain  an  order  concerning 
disposition  of  such  securities,  any  notice 
of  attachment  or  other  notice  arising 
frpm  such  judicial  proceeding  shall  be 
directed  to  the  Federal  Reserve  Bank  on 
whose  books  such  security  is 
maintained.  In  all  other  cases  in  which  a 
person  seeks  to  attach  a  security 
maintained  in  TRADES  or  to  obtain  an 
order  concerning  disposition  of  such 
security,  any  notice  of  attachment  or 
other  notice  arising  from  such  judicial 
proceeding  shall  be  directed  to  the  book- 
entry  custodian  on  whose  books 
appears  the  interest  of  the  person 
against  whom  the  attachment  or  other 
disposition  is  sought. 

§  357.45    Supplements,  amendments  or 
revisions. 

The  Secretary  may,  at  any  time, 
prescribe  additional  supplemental, 
amendatory  or  revised  regulations  with 
respect  to  securities,  including  charges 
and  fees  for  the  maintenance  and 
servicing  of  securities  in  book-entry 
form. 
[PR  Doc.  86-26591  Filed  11-25-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD8-86-11] 

Drawbridge  Operations  Regulations; 
Pascagoula  River,  Ml 

agency:  U.S.  Coast  Guard,  DOT. 

ACTION:  Proposed  rule. 

1 

summary:  At  the  request  of  the 
Mississippi  State  Highway  Department, 
the  Coast  Guard  is  considering  a  change 
to  the  regulation  governing  the  operation 
of  the  U.S.  Highway  90  drawbridge 
across  the  Pascagoula  River,  mile  1.8  at 
Pascagoula.  Mississippi.  The  proposed 
change  would  permit  the  draw  of  the 
bridge  to  remain  closed  to  navigation 
from  6:15-7:15  a.m..  7:25-8  a.m.  and  3:30- 
4:45  p.m.  Monday  through  Friday  except 
holidays.  The  bridge  presently  is 


permitted  to  remain  closed  to  vessel 
traffic  from  6:15-7:15  a.m.,  7:25-8  a.m.. 
3:15-4:15  p.m..  and  4:30-5:30  p.m.  Monday 
through  Friday  except  holidays. 

This  proposal  is  being  made  because 
of  an  increase  in  vehicular  traffic  and  a 
change  in  the  pattern  of  vehicular  traffic 
flow.  This  action  should  help  to  relieve 
congestion  at  the  bridge  site  during  the 
peak  hours  of  traffic  flow,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 
before  January  12, 1987. 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (obr).  Eighth  Coast 
Guard  District,  500  Camp  Street.  New 
Orleans.  Louisiana  70130.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Perry  Haynes.  Chief,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  s^lf- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  fmal  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Perry 
Haynes.  project  o^cer,  and  Lieutenant 
Commander  James  Vallone,  project 
attorney. 

Discussion  of  Proposed  Regulation 

The  U.S.  Highway  90  drawbridge 
across  the  Pascagoula  River,  mile  1.8  at 
Pascagoula,  has  a  closed  vertical 
clearance  of  31  feet  above  high  water. 
Waterway  traffic  consists  of  commercial 
vessels,  fishing  boats  and  recreational 
craft.  Data  submitted  by  the  Mississippi 
State  Highway  Department  show  that 


vessel  tragic  flow  remains 
approximately  the  same  as  it  was  upon 
implementation  of  the  current 
regulations,  while  vehicular  traffic  has 
increased  and  the  traffic  flow  has 
changed. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034: 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  the 
bridge  will  actually  remain  in  the  closed 
to  navigation  position  less  than  with  the 
current  regulation.  The  new  closure  time 
is  requested  in  an  e^ort  to  expedite  the 
flow  of  the  changed  vehicular  tragic 
pattern.  Snce  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regidadon 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46(c)(5): 
33  CFR  1.05-l(g). 

2.  Section  117.683  is  revised  to  read  as 
follows: 

§117.683    Pascagoula  River. 

The  draw  of  the  US90  bridge  mile  1.8 
at  Pascagoula,  shall  open  on  signal; 
except  that,  from  6:15  a.m.  to  7:15  a.m., 
7:25  a.m.  to  8  a.m.,  and  3:30  p.m.  to  4:45 
p.m.  Monday  through  Friday  except 
Federal  holidays,  the  draw  need  not  be 
opened  for  the  passage  of  vessels. 

Dated:  November  14,  1986. 
E.B.  Acklin, 

Captain.  U.S.  Coast  Guard  Commander  8lh 
Coast  Guard,  District,  Acting. 
[FR  Doc.  86-26767  Filed  11-26-66:  8:45  am] 
BILUNG  CODE  «t10-14-«l 
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DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 


42  CFR  Part  57 

GnMite  for  Advancad  Nurae  Training 
Programa 

AQCNCV:  Public  Health  Service,  HHS. 
ACnOM:  Notice  of  proposed  rulemaking. 


:  This  proposed  rule  would 
revise  existing  regulatians  governing  the 
program  of  Grants  for  Advanced  Nurse 
Training,  authorized  by  sectitui  821  of 
the  Public  Health  Service  Act  (the  Act] 
amending  the  eligibility  criteria  to 
specify  that  up  to  1  year  of  planning 
time  is  allowed  for  all  projects  to  plan, 
develop  and  operate  an  advanced  nurse 
education  program  This  proposal  would 
also  revise  the  regulations  to 
incorporate  the  amendments  made  to 
section  821  of  the  Act  by  Pub.  L.  99-92. 
the  Nurse  Education  Amendments  of 
1985  enacted  on  October  22, 1985  and 
Pub.  L.  99-129,  the  Health  Professions 
Training  Assistance  Act  enacted  on 
October  22, 1985. 

DATE:  Comments  must  be  received  by 
January  27, 1987.  When  these  proposed 
rules  are  issued  as  final  rules,  technical 
changes  made  to  conform  the 
regulations  to  legislative  amendments 
will  be  made  effective  as  of  the  effective 
date  in  the  relevant  legislation. 
•PDllfttEt:  Written  conunents  should 
be  addressed  to  Mr.  Thomas  D.  Hatch. 
Director,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  8-05,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  Office  of  Program 
Support,  BHPr,  Room  7-74,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland,  weekdays  (Federal  holidays 
excepted]  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Gretchen  A.  Osgood.  R.N.,  M.S., 
Deputy  Director.  Division  of  Nursing, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  5C-26i,  Parklawn  Buikling,  5600 
Fishers  Lane,  Rockville,  Maryland  20857; 
telephone  number  301  443-5786. 
SUPPLEMENTARY  iNFonMATWN:  Section 
821  of  the  Public  Health  Service  Act  (the 
Act],  authorizes  the  award  of  grants  to 
public  and  private  nonprofit  collegiate 
schoob  of  nursing  to  meet  the  costs  of 
projects  to:  (a]  Plan,  develop,  and 
operate,  (b]  expand,  or  (c)  maintain 
programs  which  lead  to  masters'  and 
doctoral  degrees  and  which  prepare 


nurses  to  serve  at  nurse  educators, 
administators.  or  researchers  or  to  serve 
in  clinical  nurse  ^ecialities  determined 
by  the  Secretary  to  require  advanced 
education.  Final  regulations  for  the 
Grants  for  Advanced  Nurse  Training 
Program  are  codified  at  42  CFR  Part.  57. 
Subpart  Z. 

The  Department  is  proposing  to 
amend  the  eligibility  criteria  in  the 
existing  regulations  to  shorten  the 
planning  time  for  projects  to  plan, 
develop  and  operate  an  advanced  nurse 
education  program.  In  1975.  when  the 
program  was  autliorized.  few  doctoral 
programs  in  nursing  existed.  A  long 
planning  time  was  important  to  assure 
that  the  program  could  obtain  approval 
by  their  respective  States.  Now.  tvith  a 
number  of  doctoral  programs  in 
existence,  significantly  sophisticated 
faculties  and  stroiger  university 
support  it  is  believed  that  up  to  1  year 
of  federally  supported  planning  time  is 
sufficient.  Tlierefare.  it  is  proposed  to 
revise  §  57.2503,  "Eligibility. "  to  specify 
a  planning  time  of  up  to  1  year  for  all 
projects  to  plan,  develop  and  operate 
advanced  nurse  education  programs. 

Interested  persons  may  submit  written 
comments  to  this  proposal  to  the 
Director  of  the  Bureau  of  Health 
Professions  at  the  address  given  above. 
Following  the  close  of  the  comment 
period,  the  regulation  will  be  revised  as 
warranted  by  public  comment. 

In  addition  to  the  above,  a  number  of 
amendments  are  necessary  to  conform 
the  existing  regulations  with  Pub.  L.  99- 
92  and  with  Pub.  L.  99-129  as  follows: 

1.  Revise  the  title  of  42  CFR  Part  57. 
Subpart  Z  from  "Grants  for  Advanced 
Nurse  Training  Program"  to  "Grants  for 
Advanced  Nurse  Education  Program." 
and  strike  out  the  word  "training"  and 
insert  in  lieu  thereof  "education" 
wherever  it  appear  in  the  text. 

2.  Revise  §  57.2$01.  "Applicability. ", 
to  include  as  eligible  the  projects  which 
prepare  nurse  researchers  and  substitute 
"public  and  private  nonprofit"  for 
"public  and  nonprofit  private"  when 
referring  to  collegiate  schools  of  nursing. 

3.  Revise  §  57.2502.  "Definitions",  to 
change  the  following  terms: 

(a)  TTie  definition  of  "State"  by 
striking  out  "the  Canal  Zone"  and 
inserting  in  lieu  thereof  "the 
Commonwealth  of  the  Northern  Mariana 
Islands"; 

(b)  The  definition  of  "Advanced  nurse 
education  program"  to  specify  the  level 
of  education  in  nursing  from  "graduate 
degree"  to  "masters'  and  doctoral 
degrees",  and  add  "researchers"  to  the 
fields  of  nurse  specialties  that  require 
advanced  education;  and 

(c)  The  definition  of  "Collegiate 
school  of  nursing"  to  specify  the  level  of 


education  in  nursing  from  "graduate 
degree"  to  "masters*  and  doctoral 
degrees." 

4.  Revise  §  57.2503.  "Eligibility."  to: 

(a)  Clarify  the  applicant  eligibiltiy 
criteria  by  substituting  "public  or 
private  nonprofit"  for  "public  or 
nonprofit  private"  when  referring  to 
collegiate  schools  of  nursing;  and 

(b)  Clarify  the  project  digibility 
criteria  by  deleting  fitt  words 
"significanUy"  and  "eidtting"  «dien 
referring  to  a  project  to  expand  or 
maintain  an  advanced  nurae  education 
program  and  add  research  as  a  speciaify 
area  for  project  eiigibiify. 

5.  Revise  §  57.2506.  "Evaluation  and 
grant  awards.",  (b)  Funding  preference. 
to  clarify  the  method  for  fumiing 
applications  and  to  add  a  funding 
priority  for  education  projects  in 
geriatric  and  gerontological  nursing. 

!t  is  also  proposed  to  amend  the 
existing  regulations  to  provide  an  added 
emphasis  on  the  national  need  to  train 
more  minority  and  financially  needy 
students,  and  to  have  the  applicants 
include  as  part  of  their  applications  a 
plan  for  sustaining  a  project  beyond  the 
period  during  which  Federal  support  is 
available.  Therefore,  the  regulations 
would  be  amended  further  as  follows: 

1.  Revise  §  57.2504,  "Af^licalion. ",  to 
include  two  additional  application 
requirements  for:  (a]  a  plan  to  attract 
and  retain  a  higher  than  average  number 
of  minority  and  finaodally  needy 
students;  and  (b)  a  plan  to  sustain  the 
project  beyond  the  period  during  which 
Federal  assistance  is  available. 

2.  Revise  |  57.2508.  "Evalaadon  and 
grant  awards. ",  (a]  Evaluation,  to 
include  among  other  evaluation  factors 
the  degree  to  which  the  applicant 
proposes  to  attract,  retain  and  graduate 
minority  and  financially  needy  students; 
and  (b]  Funding  preference,  to  add  a 
special  consideration  for  projects  which 
include  a  plan  to  attract  and  retain 
minority  and  financially  needy  students. 

Regulatory  Flexlbilify  Act  and  Executive 
Order  12291 


These  regulations  govern  a  financial 
assistance  program  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
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Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Paperworic  Reduction  Act  of  1980 

Section  57.2504  contains  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3507  of  the  Paperwork  Reduction 
Act  of  1980.  We  have  submitted  a  copy 
of  these  information  collection 
requirements  to  OMB  for  approval. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collections  should  direct 
them  to  the  agency  official  designated 
for  this  purpose  whose  name  appears  in 
this  preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  New  Executive  Office  Building 
(Room  3208).  Washington.  DC  20205. 
Attn:  Desk  Officer  for  HHS. 

List  of  Subjecto  in  42  CFR  Part  57 

Dental  health, 

Education  of  the  disadvantaged. 
Educational  Facilities, 
Educational  study  program, 
Emergency  medical  services. 
Grant  programs — education. 
Grant  programs — ^health. 
Health  facilities. 
Health  professions. 
L.oan  programs — health, 
Medical  and  dental  schools. 
Scholarships  and  fellowships. 
Student  aid. 

Accordingly.  42  CFR  Part  75,  Subpart 
Z  is  proposed  to  be  amended  as  follows: 

[Catalog  of  Federal  Danestic  Assistance,  No. 
13.299,  Grants  for  Advanced  Nurse  Training 
Programs) 

Dated:  July  28. 1986. 
Robert  E.  Windom. 
Assistant  Secretary  for  Health.  • 

Approved:  August  22, 1986. 
Otia  R.  Bowen, 
Secretary. 

1.  The  title  of  42  CFR  Part  57.  Subpart 
Z  (SS  57.2501—^7.2514)  is  revised  to 
read  as  follows: 

Subpart  Z— Grants  for  Advanced 
Nurse  Education  Programs 

2.  The  authority  citation  for  Subpart  Z 
is  revised  to  read  as  follows: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act,  58  Stat.  690,  as  amended  by  63 
Stat.  35  (42  U.S.C.  216);  sec  821  of  the  Public 
Health  Service  Act,  89  Stat.  361;  as  amended 
by  95  Stat.  930.  and  by  99  Stat.  394  and  548 
(42  U.S.C.  296/). 

3.  Section  57.2501  is  revised  to  read  as 
follows: 

SS7.2S01    AppiicalMny. 

The  regulations  of  this  subpart  apply 
to  the  award  of  grants  to  public  and 


private  nonprofit  collegiate  schools  of 
nursing  tmder  section  821  of  the  Public 
Health  Service  Act  (42  U.S.C.  296/)  to 
meet  the  costs  of  projects  to:  plan, 
develop,  and  operate;  expand:  or 
maintain  programs  which  lead  to 
masters'  and  doctoral  degrees  and 
which  prepare  niuves  to  serve  as  nurse 
educators,  administrators,  or 
researchers  or  to  serve  in  clinical  nurse 
specialties  determined  by  the  Secretary 
to  require  advanced  education. 

4.  Section  57.2502  is  amended  by 
alphabetizing  the  definitions,  and 
revising  the  definitions  for  "Advanced 
nurse  training  program".  "Collegiate 
school  of  nursing",  and  "State",  as 
follows: 

S57.2S02    DefMUoiw. 


"Advanced  nurse  education  program" 
means  a  program  of  study  in  a  collegiate 
school  of  nursing  which  lead  to  masters' 
and  doctoral  degrees  and  which 
prepares  nurses  to  serve  as  nurse 
educators,  administrators,  or 
researchers  or  to  serve  in  clinical  nurse 
specialties  determined  by  the  Secretary 
to  require  advanced  education. 
•        •        •        •        • 

"Collegiate  school  of  nursing"  means 
a  department,  division,  or  other 
administrative  unit  in  a  college  or 
university  which  provides  primarily  or 
exclusively  a  program  of  education  in 
professional  nursing  and  allied  subjects 
leading  to  the  degree  of  bachelor  of  arts, 
bachelor  of  science,  bachelor  of  nursing, 
or  to  an  equivalent  degree,  or  to 
masters'  and  doctoral  degrees  in 
nursing,  and  including  advanced 
education  related  to  this  type  of 
educational  program  provided  by  the 
school,  but  only  if  the  program,  or  unit, 
college  or  university  is  accredited. 

"State"  means  a  State,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
Virgin  Islands,  or  the  Trust  Territory  of 
the  Pacific  Islands. 

5.  Section  57.2503  is  amended  by 
revising  paragraphs  (a)(1).  (bMl),  (b)(2) 
introductory  text.  (b)(2)(i).  (b)(2)(iii).  and 
(b)(3)  to  read  as  follows: 

S  57.2503    ElgMMy. 

(a)  *  •  * 

(1)  Be  a  public  or  private  nonprofit 
collegiate  school  of  nursing. 

(b)  •  *  * 

(1)  A  project  to  plan,  develop,  and 
operate  an  advanced  nurse  education 
program.  The  planning  period  of  this 


project  is  limited  to  one  year.  The 
project  must  enroll  students  before  the 
end  of  the  project  period; 

(2)  A  project  to  expand  an  advanced 
nurse  education  program  through  one  or 
more  of  the  following  activities: 

(i)  The  addition  to  the  masters'  or 
doctoral  program  of  a  new  clinical, 
research,  or  fimctional  (administration 
or  teaching)  specialty  area. 

(ii)  •  •  * 

(iii)  lie  addition  of  a  new  educational 
site  for  the  program;  or 

(3)  A  project  to  maintain  an  advanced 
nurse  education  program. 

e.  Section  57.2504  is  amended  by 
revising  paragraphs  (c)(1),  (c)(ll),  and 
(d)  and  by  adding  new  paragraphs 
(c)(12]  and  (c)(13)  to  read  as  follows: 

S  57.2504    App«catioa 


(c)  •  •  • 

(I)  A  proposal  for  a  project  to:  plan, 
develop,  and  operate;  expand;  or 
maintain  an  advanced  nurse  education 
program. 

(II)  Information  concerning  the  source 
and  number  of  potential  students  for  the 
education  program,  and  a  description  of 
plans,  if  any  to  encourage  graduates  of 
the  education  program  to  practice  in 
States  in  need  of  nurses  prepared  in  the 
specialty  in  which  education  is  to  be 
provided;  and 

(12)  A  plan  to  sustain  the  project 
beyond  the  period  during  which  Federal 
assistance  is  available;  and 

(13)  A  plan  to  attract  and  retain  a 
higher  than  average  number  of  minority 
and  financially  needy  students. 

(d)  In  the  cast  of  a  project  to  expand 
or  to  maintain  an  advanced  nurse 
education  program,  the  application  shall 
contain  an  assurance  satisfactory  to  the 
Secretary  that  the  applicant  will  expand, 
in  carrying  out  the  program  during  the 
fiscal  year  for  whidi  a  grant  under  this 
subpart  is  sought,  an  amount  of  non- 
Federal  funds  (excluding  costs  of 
construction)  at  least  as  great  as  the 
average  amount  of  non-Federal  funds 
(excluding  expenditures  of  a 
nonrecurring  natuire,  including  costs  of 
construction)  expended  for  this  purpose 
during  the  3  fiscal  years  immediately 
preceding  the  fiscal  year  for  which  Uie 
grants  is  sought 

7.  Section  57.2505  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


857.2505    Evatuation  and  grant 


(b)  A  project  supported  under  this 
subpart  shall  enroll  professional  nurses. 
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as  defiaed  in  §  57.2502.  or  students  who 
will  be  professional  nurses,  as  defined 
in  §  57.2502,  at  or  prior  to  completion  of 
the  advanced  nurse  education  program. 

&  Section  57.2506  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (a)(3). 
{a)(4).  (aj(5),  (a)(8),  and  (b):  and  by 
adding  paragraph  (a)(9)  to  read  as 
follows: 

§  57.2506    EvaHiatton  and  grant  awards. 

(a)  •  *  • 

(1)  The  need  for  the  proposed  project 
including,  with  respect  to  projects  to 
provide  education  in  professional 
nursing  specialties  determined  by  the 
Secretary  to  require  advanced 
education: 

(i)  The  current  or  anticipated  need  for 
professional  nurses  educated  in  the 
specialty;  and 

(ii)  The  relative  number  of  programs 
offering  advanced  education  in  the 
speciality; 

(2)  The  need  for  nurses  in  the 
specialty  in  which  education  is  to  be 
provided  in  the  State  in  which  the 
education  program  is  located,  as 
compared  with  the  need  for  these  nurses 
in  other  States; 

(3)  The  degree  to  which  the  applicant 
proposes  to  recruit  students  from  States 
in  need  of  nurses  in  the  specialty  in 
which  education  is  to  be  provided,  and 
to  promote  their  return  to  these  States 
following  education; 

(4)  The  degree  to  which  the  applicant 
proposes  to  encourage  graduates  to 
practice  in  States  in  need  of  nurses  in 
the  specialty  in  which  education  is  to  be 
provided; 

(5)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
educational'purposes  of  section  821  of 
the  Act  and  this  subpart: 

(8)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support:  and 

(9)  The  degree  to  which  the  applicant 
proposes  to  attract,  retain  and  graduate 
minority  and  financially  needy  students. 

(b)  Funding  preference:  In  determining 
the  priority  for  funding  applications 
approved  under  paragraph  (a)  of  this 
section,  the  Secretary  will  consider 

(1)  The  relative  merit  of  the  proposed 
project  based  upon  the  factors  in 
paragraph  (a)  of  this  section;  and 

(2)  Whether  a  proposed  project 
contains  any  of  the  following  elements: 

(i)  An  educational  program  in  geriatric 
and  gerontological  nursing: 

(ii)  A  plan  to  attract  and  retain 
minority  and  financially  needy  students 
(the  project  will  be  given  special 
consideration);  and 


(iii)  Special  funding  preferences  as 
announced  by  the  Secretary  by  notice  in 
the  Federal  Register,  should  specific 
needs  warrant  sueh  action. 

*  *        •        *        ♦ 

9.  Section  57.2509  is  amended  by 
revising  paragraphs  {a)(l),  and  (b)  to 
read  as  follows: 

§57.2509    Nondisorimination. 

(a)  *  *  ♦ 

(1)  SecUon  855  of  the  Act  (42  U.S.C. 
298b-2)  and  its  implementing  regulation, 
45  CFR  Part  83  (prohibiting 
discrimination  on  the  basis  of  sex  in  the 
admission  of  individuals  to  education 
programs). 

*  *         *         ♦         ♦ 

(b)  The  grantee  shall  not  discriminate 
on  the  basis  of  religion  in  the  admission 
of  individuals  to  its  education  programs. 

10.  Section  57.2311  is  amended  by 
revising  paragraphs  (b)(1)  introductory 
text  and  (c)(2)  to  read  as  follows: 

§  57.25 1 1    Grantee  accountabOtty. 

*  *         *         ft         * 

(b)  *  *  * 

(1)  Royalties  reoeived  during  the 
period  of  grant  support  as  a  result  of 
copyrights  or  patents  may  be  retained 
by  the  grantee  and,  in  accordance  with 
the  terms  and  conditions  of  the  grant 
used  in  either  or  both  of  the  following 
ways: 

(c)  *  *  * 

(2)  Final  settlement.  There  shall  be 
payable  to  the  Federal  Government  as 
final  settlement  with  respect  to  each 
approved  project  the  total  sum  of:  (i) 
Any  amount  not  accounted  for  under 
paragraphs  (a)  and  (b)  of  this  section: 
and  (ii)  Any  other  amounts  due  under 
Subparts  F,  M.  and  O  of  45  CFR  Part  74. 
This  total  sum  shall  constitute  a  debt 
owed  by  the  grantee  to  the  Federal 
Government  and  shall  be  recovered 
from  the  grantee  or  its  successors  or 
assigns  by  offset  or  other  lawful  action. 
[FR  Doc.  86-26665  Filed  11-26-86:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION        ■ 

47  CFR  Part  73     ' 

[MM  Docket  No.  86-419,  RM-54301 

Radio  Broadcasting  Services;  Centre, 
AL 


llijS 


agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  nile. 


SUMMANV:  Hiis  document  requests 

comments  on  a  petition  filed  by 
Cherokee  Broadcastiqg  Corporation  to 
allot  Channel  290A  to  Centre,  Alabama, 
as  that  community's  first  local  FM 
service. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1987,  and  reply 
comments  on  or  before  fanuary  23, 1967, 
address:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  Filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  connsel  or 
consultant,  as  follows:  Gary  S. 
Smithwick.  Esq..  Keith  &  Smithwick. 
1320  Westgate  Drive.  Winston-Salem. 
NC  27103.  I 

FOR  FURTHER  INFORNUinOH  CONTACT: 

Nancy  V.  Joyner,  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commiasion's  Notice  of 
Proposed  Rule  Making  f^l  Docket  No. 
86-419.  adopted  October  15, 1986,  and 
released  November  17, 198a  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  busines*  boars  in  the  FCC 
Dockets  Branch  (Rooei  280),  lUfl  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW^  Suite  140 
Washington.  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  sboald  note 
that  from  time  to  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  coort 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings. 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1231  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conuouaications  Ccuamtssion. 
Charles  Schott.  I 

Chief.  Policy  andRuJes  Division,  Mass  Media 

Bureau. 

|FR  Doc.  86-26784  Filed  11-26-86;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  86-428,  RM-5335] 

Television  Broadcasting  Services; 
Peoria,  IL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  proposal  to  delete  the 
reservation  on  UHF  Television  Channel 
*59  at  Peoria,  Illinois,  making  it 
available  for  commercial  use.  and  to 
reserve  Channel  47,  already  in  use  on  a 
noncommercial  educational  basis,  in 
response  to  a  petition  filed  by  Donald  L 
Markley. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1987,  and  reply 
comments  on  or  before  January  23, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Donald  L 
Markley,  206  North  Bergan.  Peoria, 
Illinois  61604  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT! 
Montrose  H.  Tyree,  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  18  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-428.  adopted  October  2a  1986.  and 
released  November  17. 1986.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 


Federal  Communications  Commission. 
Charles  SdxMt, 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  86-26785  Filed  11-26-86;  8:45  am] 

BILUNG  COOE  e712-01-M 


47  CFR  Part  73 

(MM  Dockst  No.  86-429.  RM-S336] 

Radio  Broadcasting  Services;  Kaplan, 
LA 

agency:  Federal  Communications 

Commission. 

action:  Proposal  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Mid- 
Acadiana  Broadcasting,  Inc.  proposing 
the  substitution  of  Channel  247C2  for 
Channel  249A  at  Kaplan.  Louisiana,  and 
modification  of  the  license  of  Station 
KMDL  (FM)  to  specify  operation  on 
Channel  247C2  as  that  community's  first 
wide  area  coverage  FM  channel. 
Finalization  of  this  proposal  is 
contingent  upon  the  grant  of  a  pending 
application  filed  by  Station  KAYD  (FM), 
Beaumont.  Texas,  to  change  to  Class  Cl 
which  will  ehminate  a  short  spacing 
problem. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1987,  and  reply 
comments  on  or  before  January  23. 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Bradford  D. 
Carey,  Fawer,  Brian,  Hardy,  &  Zatkis. 
700  Camp  Street.  New  Orleans. 
Louisiana  70130-3702  (Counsel  to 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-429,  adopted  October  20, 1988.  and 
released  November  17, 1986.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.  Washington.  DC.  The 
complete  Text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Charles  Scbott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  86-26787  Filed  11-26-86;  8;45  am] 

BILUNG  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-430.  RM-53101 

Radio  Broadcasing  Services;  Bogue 
Chitto,  IMS 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Bogue 
Chitto  Broadcasting  Company, 
proposing  the  allotment  of  FM  Channel 
225A  to  Bogue  Chitto.  Mississippi,  as 
that  community's  first  FM  broadcast 
service. 

DATES:  Comments  must  be  filed  on  or 
before  January  8. 1987.  and  reply 
comments  on  or  before  January  23, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Donald  B.  Brady, 
Bogue  Chitto  Broadcasting  Company, 
623  Northwest  Avenue,  McComb, 
Mississippi  39648. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  (202)  634-6530 

Proposed  Rule  Making,  MM  Docket 
No.  86-430  adopted  October  20, 1986, 
and  released  November  17, 1986.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
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2100  M  Street,  NW.  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fi;deral  Communiculions  Commission. 
Charles  Scholi. 

Chirf.  Policy  and  Ruhs  Division.  Mass  Madia 

fiiirrati. 

|KR  Doc.  86-<?6786  Filed  11-26-86:  8:45  am| 

BILLING  COOC  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-436;  RM-54931 

Radio  Broadcasting  Services; 
Defiance,  OH 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  proposes  to 
allocate  Channel  290A  to  Defiance  Ohio, 
as  the  community's  second  local  FM 
service,  at  the  request  of  Gary  Wilson. 
Canadian  concurrence  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  January  12, 1987,  and  reply 
comments  on  or  before  January  27, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultants  as  follows:  Gary  Wilson, 
1719  Dorr  Street,  «196,  Toledo,  Ohio 
43517,  (petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-436,  adopted  October  24, 1986,  and 
released  November  21. 1986.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW,  Washington,  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charles  Schott. 

Chiff.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  86-26783  Filed  ll-26-fl6;  8:45  am] 

BILLING  CODE  6712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  86-433,  RM-5477] 

Radio  Broadcasting  Services; 
Hormigueros,  PR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes 
the  allocation  of  Channel  291A  to 
Hormigueros,  Puerto  Rico,  as  the 
community's  second  local  FM  Service,  at 
the  request  of  Occidental  Broadcasting 
Corporation.  A  site  restriction  of  16.6 
kilometers  south  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  January  12, 1987,  and  reply 
comments  on  or  before  January  27, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  John  L.  Tierney, 
Esq.,  Ann  Bavender,  Esq.,  Tierney  & 
Swift,  1020  19th  Street,  NW,  Suite  200, 
Washington,  DC.  (counsel  to  petitioner)  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 


86-433,  adopted  October  24, 1986,  and 
released  November  21, 1986.  The  full 
text  of  this  Commission  decision  is 
avilable  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission    * 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  oontact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Charles  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Doc.  86-26780  Filed  11-26-86;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 


[MM  Docket  No.  86-434,  RM-5573] 

Radio  Broadcasting  Services;  Pago 
Pago,  American  Samoa 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  the 
allocation  of  Channel  221A  to  Pago 
Pago,  American  Samoa,  as  the 
community's  first  local  FM  service,  at 
the  request  of  Samoa  Technologies,  Inc. 
The  channel  can  be  allocated  in 
compliance  with  the  Commission's 
minimum  distance  separation  and  other 
technical  requirements  without  the 
imposition  of  a  site  restriction. 
DATES:  Comments  must  be  filed  on  or 
before  January  12, 1987,  and  reply 
comments  on  or  before  January  27, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
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petitioners,  or  their  counsel  or 

consultant  as  follows:  Ray  D.  Thrower. 

P.E..  Thrower  &  Associates.  Inc.  P.O. 

Box  12725.  Salem.  Oregon  97309 

(Consultant  to  petitioner]. 

FOR  FURTNER  MFORMATION  CONTACT 

Leslie  K.  Shapiro.  (202)  634-6530.  Mass 

Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-434,  adopted  October  24, 1986.  and 
released  November  21, 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charles  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  8&-26781  Filed  11-26-88;  8:45  am] 

BILLINQ  CODE  671I-01-M 


47  CFR  Part  73 

iMM  Docket  No.  86-431.  RM-5417] 

Radio  Broadcasting  Services;  An>ert 
Lea,  MN 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Albert 
Lea  Communications,  proposing  the 
allotment  of  FM  Channel  241A  to  Albert 
Lea,  Minnesota.  The  proposal  could 
provide  a  second  broadcast  service  for 
the  community. 


DATES:  Comments  must  be  filed  on  or 
before  January  12, 1987.  and  reply 
comments  on  or  before  January  27. 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  service 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Harry  G.  Sells. 
Sells  &  Gregory,  10401  Georgetown  Pike, 
Great  Falls,  Virginia  22066  (counsel  to 
the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-431.  adopted  October  20, 1986.  and 
released  November  21, 1986.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copjring 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  86-26778  Filed  11-26-86;  8:45  am] 

BILUNG  COOE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-420,  RM-5446] 

Radio  Broadcasting  Services;  Atwater, 
IMN 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  by  Norman 
Jones,  proposing  the  allotment  of  FM 
Channel  231A  to  Atwater,  Minnesota,  as 
that  community's  first  broadcast  service. 
There  is  a  site  restriction  5.5  kilometers 
(3.4  miles]  south  of  the  community. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1987,  and  reply 
comments  on  or  before  January  28, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  the  counsel  or  consultant 
as  follows:  A.L.  Stein,  Colorado 
Building,  Suite  915, 1341  G  Street  NW.. 
Washington,  DC  20005  (counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle  (202)  634-6530,  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-420,  adopted  October  15, 1986,  and 
released  November  17, 1986.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  irom  the  Conunission's 
copy  contractors.  International 
Transcript  Service,  (202)  857-3800,  2100 
M  Street  NW..  Suite  140,  Washington. 
DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  &t)m  the  time  a  Notice  «f  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Charley  Schott 

Chief  Policy  and  Rules  Division.  Mass  Medio 
Bureau. 

[FR  Doc.  86-26779  Filed  11-26-86:  8:45  am] 

BILUNG  CODE  6712-01-M 
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47  CFR  Part  73 

[MM  Docket  No.  86-435,  RM-5516] 

Radio  Broadcasting  Services; 
Morehead  City.  NC 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  the 
substitution  of  FM  Channel  242C2  for 
Channel  240A  at  Morehead  City,  NC  at 
the  request  of  Curtis  Radio  Group.  Inc. 
and  the  modification  of  its  license  for 
Station  WRHT(FM)  to  specify  operation 
on  the  higher-powered  channel.  Channel 
242C2  can  be  allocated  without  a  site 
restriction.  However,  it  cannot  be  used 
at  Station  WRHT(FM)'8  present  site  due 
to  a  .9  kilometer  short-spacing  to  Station 
WYLT.  Channel  241.  Raleigh,  NC. 
DATES:  Comments  must  be  filed  on  or 
before  January  12, 1987.  and  reply 
comments  on  or  before  January  27, 1987. 
ADDMESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Mark  J.  Prak, 
Esq.,  Tharrington,  Smith  and  Hargrove, 
209  Fayetteville  Street  Mall.  P.O.  Box 
1151,  Raleigh,  NC  27602  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-^35,  adopted  October  24. 1986.  and 
released  November  21. 1986.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  nnrte  contact. 


For  information  regarding  proper  filing 
procedures  for  comments,  See  37  CFR 
1.415  and  1.420. 

List  of  Subjects  ia  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Charles  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[PR  Doc.  86-26782  Piled  11-26-86;  8:45  am] 

BILUNQ  CODE  6712-01^ 

47  CFR  Part  73 

[MM  Docket  No.  85-350;  FCC  86-498] 

Teievision,  AiM  Radio,  FIM  Radio; 
Amendment  to  the  Commission's 
Rules  and  Procedures  Concerning 
Broadcast  Equai  Opportunity  Practices 
and  Reporting  Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY;  This  Further  Notice  of 
Proposed  Rule  Making  (Further  Notice) 
seeks  comment  on  an  alternative 
proposal  for  the  Broadcast  Equal 
Employment  Opportunity  (EEO) 
Program  Report  submitted  by  the  Office 
of  Management  and  Budget  (OMB).  The 
Commission  believes  that  this  proposal 
is  worthy  of  further  consideration  as  an 
alternative  to  the  EEO  Program  Report 
proposed  by  the  Commission  in  its 
Notice  of  Proposed  Rule  Making 
[Notice)  in  MM  Docket  No.  85-350. 
adopted  November  14, 1986  (50  FR 
49566;  December  3, 1985).  A  further 
notice  in  this  proceeding  is  also 
desirable  to  ensure  compliance  with 
certain  procedural  requirements  of  the 
Paperwork  Reduction  Act.  The  Further 
Notice  requests  comment  on  whether 
OMB's  proposal  for  the  Broadcast  EEO 
Program  Report  would  provide  the 
Commission  with  sufficient  information 
to  evaluate  a  broadcast  licensee's 
efforts  to  comply  with  the  EEO 
requirements.  It  also  seeks  comment  on 
whether  this  proposal  would  minimize 
the  reporting  and  administrative  burden 
of  these  requirements  for  both 
broadcasters  and  the  Commission. 
DATES:  Comments  due  January  5, 1987; 
replies  due  January  20, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Giauberman.  Mass  Media 
Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  85-350.  adopted  October  31, 


1986.  and  released  November  12, 1986. 
The  full  text  of  this  Commission 
decision,  including  the  proposed  OMB 
broadcast  EEO  report  form,  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC  - 
Dockets  Branch  (RdCm  230),  1919  M 
Street.  Northwest.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  Northwest,  Suite  140. 
Washington,  DC  20037. 

Summary  of  the  Further  Notice  of 
Proposed  Rule  Making 

1.  In  the  Notice,  the  Commission 
proposed  to  replace  its  5-point  and  10- 
point  Model  EEO  Program  Reports  with 
a  new  Broadcast  EEO  Program  Report, 
to  revise  the  Annual  EEO  reporting 
requirements  for  broadcasters,  and  to 
revise  its  procedures  for  evaluating 
broadcast  licensee  EEO  performance. 
The  two  proposed  new  forms  were 
submitted  to  OMB  for  clearance  under 
the  Paperwork  Reduction  Act. 

2.  OMB  contended,  however,  that  the 
submission  was  not  timely  under  its 
rules  and  returned  the  forms  without 
action.  Subsequently,  OMB  filed 
comments  regarding  the  proposed  forms 
and  suggested  an  alternative  version  of 
Form  396,  the  Broadcast  EEO  Program 
Report.  In  its  comments,  OMB  contends 
that  the  proposed  Form  396  is  not  an 
improvement  over  the  existing  form.  In 
particular,  OMB  criticizes  the  required 
submission  of  job  descriptions  and  the 
questions  requiring  narrative  answers.  It 
believes  that  these  requirements  would 
be  burdensome  on  licensees  and  the 
Commission,  would  not  be  very  useful 
because  broadcasters  could  carefully 
craft  responses  to  be  technically  true 
while  not  revealing  their  shortcomings 
in  EEO  performance,  and  would  be 
difficult  for  the  Commission  to  use  in  its 
evaluation  of  EEO  efforts.  OMB  also 
believes  that  the  proposed  form  does  not 
give  broadcasters  a  clear  and  simple 
explanation  of  the  Commission's  EEO 
requirements. 

3.  In  order  to  remedy  the  problems 
that  it  sees  with  the  reporting 
requirements  proposed  by  the 
Commission  in  the  Notice,  OMB 
proposes  an  alternative  Form  396  styled 
after  the  existing  10-point  Model 
Program  Report  form.  The  Commission 
believes  that  alternative  reporting 
requirements  proposed  by  OMB  are 
worthy  of  further  consideration. 
Accordingly,  the  Commission  has 
adopted  this  Further  Notice  to  seek 
comment  on  this  proposed  Broadcast 
EEO  Program  Reporting  format. 
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4.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
S  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603,  this 
proceeding  proposes  alternative  EEO 
program  reporting  requirments  for  all 
11,000  broadcast  stations.  Public 
comment  is  requested  on  the  initial 
regulatory  flexibility  analysis  set  out  in 
full  in  the  Commission's  complete 
decision. 

6.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  5, 1987; 
and  reply  comments  on  or  before 
January  20, 1987.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  Hnal  action  is  taken 
in  this  proceeding. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  AM  radio,  FM  radio. 
Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

|FR  Doc.  86-26788  Filed  11-26-86;  8:45  am] 

BILLING  CODE  6713-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  MMPAH-1986-1] 

Regulations  Governing  tlie  Talcing  and 
Importing  of  Marine  Manwnais 

agency:  Office  of  the  Administrative 
Law  Judge,  U.S.  Department  of 
Commerce,  for  the  National  Marine 
Fisheries  Service  (NMFS).  NOAA. 
action:  Correction  relating  to  witnesses 
in  formal  rulemaking  proceeding. 

summary:  On  November  13, 1986,  a 
notice  announced,  inter  alia,  the 
witnesses  in  a  forthcoming  formal 
Rulemaking  proceeding,  51  FR  41814, 
(Nov.  19, 1986).  This  notice  corrects  the 
witness  list  for  the  Flearing  scheduled  to 


be  conducted  on  December  1, 1986,  in 
Seattle,  Washington. 
DATES:  The  dates  remain  as  published  in 
the  Orders  of  September  17, 1986,  51  FR 
33907  (Sept.  24, 1986)  and  November  13, 
1986,  51  Fit  41814  (Nov.  19, 1986). 
ADDRESS:  Office  of  the  Administrative 
Law  Judge  Suite  6716  U.S.  Department  of 
Commerce  14th  and  Constitution  Ave., 
NW.  Washington,  DC  20230 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  Smith,  Office  of  the 
Administrative  Law  Judge  Suite  6716 
U.S.  Department  of  Commerce  14th  h 
Constitution  Ave.,  NW.  Wa^ington,  DC 
20230  Telephone:  202-377-3135 
SUPPLEMENTARY  INFORMATKHC  . 

In  the  Matter  of:  Proposed  Regulations  to 
Govern  the  Taking  of  Marine  Mammals 
(Dall's  Porpoise)  Incidental  to  Commercial 
Salmon  Fishing  Operations. 

Order 

The  following  witnesses'  names  were 
erroneously  omitted  from  the  Order  of 
November  13, 1986  Federal  Register  of 
November  19, 1986.  51  FR  41814: 

Harud  Ogi 
Roger  McManus 
Natasha  Adkins 
Walter  V.Reid 
Alan  Reichman 
Paul  Spong 

Dated:  November  21, 1986. 
Hugh ).  Dolan. 
Administrative  Law  Judge. 
(FR  Doc.  86-26757  Filed  11-28-86;  8:45  am] 

BUJJNa  COOE  351O-0»-« 


50  CFR  Part  652 
[Docket  No.  61198-6209] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  proposed  1987  fishing 
quotas  and  request  for  comments. 

SUMMARY:  NOAA  issues  a  notice  of 
proposed  quotas  for  th  surf  clam  and 
ocean  quahog  fisheries  for  1987  and 
requests  public  comment.  These 
proposed  quotas  have  been  selected 
from  a  range  defined  as  optimum  yield 
(OY)  for  each  fishery.  The  intended 
effect  of  this  action  is  to  establish 
allowable  harvests  of  surf  clams  and 
ocean  quahogs  from  the  fishery 
conservation  zone  in  1987. 
DATE:  Comments  will  be  accepted  until 
December  26, 1986. 
ADDRESS:  Comments  on  the  proposed 
1987  fishing  quotas  should  be  sent  to 
Bruce  Nicholls,  National  Marine 
Fisheries  Service,  2  State  Fish  Pier, 


Gloucester,  MA  01930.  The  information 
used  to  justify  the  quotas  is  available  for 
public  inspection  at  this  address;  copies 
may  be  requested  in  writing. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bruce  Nicholls  (Plan  Coordinator),  617- 
281-3600,  ext.  263. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  Atlantic 
Surf  Clam  and  Ocean  Quahog  Fisheries 
(FMP)  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council,  to  specify  quotas 
for  surf  clams  and  ocean  quahogs  on  an 
annual  basis  from  within  ranges  which 
have  been  identified  as  OY  for  each 
fishery. 

In  selecting  the  quota  values  proposed 
in  this  action,  the  Regional  Director, 
Northeast  Region,  NMFS,  has 
considered  stock  assessments,  catch 
records,  and  other  relevant  information 
concerning  exploitable  biomass  and 
spawning  biomass,  fishing  mortality 
rates,  stock  recruitment,  projected  effort 
and  catches  and  areas  likely  to  be 
reopened  to  fishing. 

As  of  October  3. 1986,  surf  clam 
landings  from  the  Mid-Atlantic  Area 
were  2,181,000  bushels,  out  of  a  tjuota 
(adjusted)  of  2,725,000  bushels.  Surf 
clam  landings  from  the  Georges  Bank 
Area  were  215,000  bushels  from  a  quota 
of  300.000  bushels.  Surf  clam  landings 
from  the  Nantucket  Shoals  Area, 
reduced  by  subtraction  of  surf  clams 
taken  on  Stellwagen  Bank,  on  October 
24, 1986,  reached  204,000  bushels  from  a 
quota  of  200,000  bushels.  This  fishery 
was  closed  on  October  31  (51  FR  40173, 
November  5, 1986)  Fiarvest  of  ocean 
quahogs  in  all  areas  reached  3,111,000 
bushels  from  the  overall  quota  of 
6,000,000  bushels. 

Analyses  of  stock  assessments,  catch 
records,  and  all  other  relevant 
information  indicate  stable  productivity 
in  the  surf  clam  and  ocean  quahog 
fisheries.  Adequate  resources  currently 
exist  to  maintain  current  harvest  levels 
in  the  surf  clam  fishery  and  to  allow  the 
ocean  quahog  fishery  to  continue  to 
grow  towards  established  quota  limits. 

The  following  quotas  are  proposed  for 
the  surf  clam  and  ocean  quahog 
fisheries  for  1987: 


Fshery 


1966  quota 
{w\  bushels) 


Mid-Attantic  surf  dam 

Georges  Bank  sun  dam 

Nantudiet  Shoals  surt  dam 
Ocean  quahog. 


2.650.000 
300.000 
200.000 

6.000.000 


Comments  on  the  proposed  quotas 
will  be  accepted  for  30  days.  Comments 
will  be  considered  by  the  Secretary, 


I 

I 
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who  will  detfinnine  appropriate  final 
aonual  quotas  for  each  fiiJiety  and 
publish  those  quotas  in  the  Fsdaral 
Renter. 

Other  Matton 

Thw  action  is  taken  ander  authority  of 
50  CFR  652.21  and  is  in  compHance  with 
Executhre  Order  12291.  The  action  is 
covered  by  the  certificatioB  for 
Amradment  3  to  the  FMP,  and  under  the 
Regulatory  Flexibility  Act  that  the 
authorizing  regulations  do  not  have  a 
significant  econoniic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sid>ject8  in  50  CFR  Part  652 

Fisheries.  Reporting  end 
recordkeeping  requirements. 

Aateritjr:  18  U.S.C.  1801  et  seq. 
Dated:  November  24, 1986. 
Cannon  J.  Blontfin, 

Deputy  Assistant  Administrator  for  Fisheries, 
Resource  Management,  National  Marine 
Fisheries  Serrice. 

[FR  Doc.  86-2e)«39  Filed  11-28-88:  8:45  am] 

BILUNO  COOE  3510-22-M 


50CFRPnt655 

[Doekat  Na  61 108-6208] 

Atlantic  Mackeral.  Squid,  and 
Butterflsh  Fisheries 

AOCMCy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  pr^^'liminaiy  initial 
specifications  for  1987  and  request  for 
comments. 


:  NOAA  issues  this  notice  to 
propose  preliminaiy  initial 
specifications  for  the  1967  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish,  and  requests  public 
comments.  Regulations  governing  these 
fisheries  require  the  Secretary  of 
Commerce  (Secretary)  to  publish 
prelimiaaiy  initial  specifications.  This 
action  provides  data  and  requests 
comments  for  NOAA's  determination  of 
the  final  initial  specifications  for  the 
1987  fishing  year. 

DAIC:  Comments  must  be  received  on  or 
before  December  26, 1986. 

AOORESK  Send  comments  to  Salvatore 
A.  Testaverde,  Northeast  Regional 
Office,  NMFS,  NOAA,  2  State  Fish  Pier, 
Gloucester,  MA  01930-3097.  Mark  on  the 
outside  of  the  envelope,  "Comments  on 
1987  Annual  Specifications". 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Salvatore  A.  Testaverde,  617-281-^600 
Ext.  273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  f^an  for  Atlantic  Mackeral. 


Squid,  and  Butterfish  Fisheries  (FMP) 
(FR  51 10547,  March  27. 1986)  stipulate  at 
§9  655.22(b)  that  the  Secretary  will 
publish  a  notice  specifying  the 
preliminary  annual  amounts  of  the 
initial  optimum  yield  (lOY)  as  well  as 
the  amounts  for  domestic  annual  harvest 
(DAH),  domestic  annual  processing 
(DAP),  joint  venture  processing  (JVP), 
and  total  allowable  levels  of  foreign 
fishing  (TAUT)  for  the  species  managed 
under  the  FMP.  No  reserves  are 
permitted  under  the  FMP  for  any  of 
these  species. 

Procedures  for  determining  the  initial 
annual  amounts  are  found  at  {  655.21. 
The  Secretary  is  required  to  publish  this 
notice  on  or  about  November  1  of  each 
year  and  to  provide  a  3G-day  comment 
period  on  the  preliminary  specifications. 
These  specifications  are  based  on 
information  submitted  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  including  an  analysis  of  the 
nine  economic  factors  specified  at 
§  655.21(b)(l)(u).  The  CouncU's 
recommendations  and  other  relevant 
data  are  available  for  inspection  at  the 
NMFS  Regional  Office  at  the  above 
address  during  the  comment  period.  The 
New  England  Fishery  Management 
Council  has  not  yet  formulated  its 
recommendations  for  all  of  these  annual 


specificatioaB.  However,  the  New 
England  Council  has  necommended  that, 
for  1987.  the  LoJigo  TAl^F  should  be  set 
at  no  more  than  1.700  mt.  and  the  lUex 
TALFF  should  be  set  at  zera  Also,  this 
ICouncil  recommended  that  any  TALFF 
earned  under  the  1986  TALFF/squid 
purchase  ratio  policy  would  be  available 
up  to  March  31, 1987.  within  the  foreign 
fishing  area.  The  New  England  Council 
will  discuss  all  the  1987  annual 
specifications  at  a  meeting  during  the 
comment  period.  Here 
recommendations,  public  comments, 
aiui  future  comments  by  the  New 
England  Council  on  all  annual 
specifications  will  be  considered  in  the 
final  decision.  A  notice  of  final 
determination  of  the  initial  amounts  and 
response  to  public  comments  is 
expected  to  be  published  in  the  Federal 
Register  before  January  1, 1987. 

The  following  table  bsts  the 
preliminay  initial  specifications  in 
metric  tons  for  the  maximum  optimum 
yield  (Max  OY),  allowable  biological 
catch  (ABC),  lOY,  DAH.  DAP,  JVP.  and 
TAL^  for  Atlantic  mackerel,  lUex  and 
LoJigo  and  butterfish.  These  initial 
specifications  are  the  amounts  that  the 
Regional  Director,  Northeast  Region, 
NMFS,  is  proposing  for  the  1987  fishing 
year  beginning  January  1, 


Table.  Preliminary  Initial  Annual  Specifications  for  Atlantic  Mackerel 
Squid,  and  Butterfish  for  the  1987  Fishing  Year,  January  1  through 
December  31. 1987. 

[in  Metric  tons] 


Specifications 


MaxOY>. 

ABC 

lOY _ 

DAH 

DAP 

JVP 

TALFF 


Squid 


Loligo        lllex 


44,000 
37,000 
28,534 
28,500 
25,000 
3.500 
34 


30,000 
22,SO0 

15,000 

15,000 

12,000 

3.000 

0 


Atlantic 
macker- 
el 


»N/A 

294,000 

154.600 

«  89,600 

29,000 

28,000 

85,000 


Butter- 
ish 


» 16,000 

>  16,000 

13,068 

13,000 

13.000 


'  These  are  the  maximum  OYs  as  stated  in  the  FMP. 

*Not  applicable;  depends  upon  F.j  and  U.S.  domestic  development;  see  the  FMP. 

'  lOY  can  rise  to  this  anxxmL 

*  Includes  1^600  mt  projected  recreational  catch. 


The  Regional  Director  has  determined 
that  the  lOY  levels  proposed  for  the  1987 
fishing  year  will  promote  the  continued 
growth  of  the  domestic  industry,  thereby 
providing  the  greatest  overall  benefits  to 
the  United  States.  These  levels  were  set 
to  encourage  growth  in  both  the 
harvesting  and  processing  sectors  of  the 
U.S.  fishing  industry  in  accordance  with 
the  purposes  of  the  Magnuson  Act.  They 
were  selected  after  meetings  and 


discussions  with  the  Coimcil, 
considering  informatian  from  industry 
groups  and  foreign  national 
representatives,  and  review  of  the 
performance  of  U.S.  fishermen, 
projected  domestic  landings,  and  joint 
venture  information. 

As  in  the  previous  fishing  year, 
specifications  give  priority  to  domestic 
users.  Squid  TALFFs  are  initially  set  at 
bycatch  levels  as  pres^bed  by  the 
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regulations.  The  Regional  Director 
publishes  the  squid  TALFFs  as  proposed 
by  the  Council,  set  at  bycatch  only 
throughout  the  fishing  year.  The  Council 
has  recommended  an  Ulex  TALFF  of 
zero  unless  stock  assessments  support  a 
foreign  directed  fishery  for  silver  and 
red  hake  during  1987.  The  scientific 
assessments  for  the  hakes  have  not  been 
completed  at  this  time.  Until  the 
completion  of  the  assessments  and  the 
determination  of  hake  TALFFs.  the 
Regional  Director  proposes  an  Illex 
TALFF  initially  set  at  zero.  If  a  directed 
fishery  for  hakes  by  foreign  nations  is 
allowed  during  1987,  the  appropriate 
bycatch  will  be  added  to  the  TALFFa  for 
the  FMFs  species. 

Atlantic  mackerel  specifications, 
especially  ABC,  have  been  increased 
because  of  the  continued  rebuilding  of 
the  mackerel  stocks.  TALFF  has  been 
increased  to  provide  for  foreign  vessels 
which  participate  in  joint  ventures  and 
also  for  those  allowed  to  engage  in 
directed  fisheries. 

Butterfly  specifications  for  DAH  and 
DAP  are  increased  by  1,000  mt  from  last 
year,  and  a  TALFF  of  68  mt  is  again 
provided  for  bycatch  in  other  fisheries. 

Classification 

This  action  is  authorized  by  50  CFR 
Part  655  and  complies  with  Executive 
Order  12291. 

Authority:  le  U.S.C.  1801  ef  «e9. 

List  of  SubjecU  in  50  CFR  Fait  655 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  24. 1986. 
Carmen  J.  Biondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
FR  Doc.  86-26840  Filed  11-26-86;  8:45  am] 
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50  CFR  Part  663 
[Docket  No.  61107-6207] 

Pacific  Coast  Groundfish  Fishery 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  preliminary  fishery 
speciRcations  and  request  for  conmient. 

summary:  The  NMFS  announces  and 
requests  comments  on  the  preliminary 


1987  specifications  for  groundfish  taken 
in  the  fishery  conservation  zone  and 
territorial  waters  oR  the  coasts  of 
Washington.  Oregon,  and  California. 
These  preliminary  speciHcations 
estimate  the  acceptable  level  of 
biological  catch,  the  optimum  yield 
quota,  and  the  distribution  of  the 
optimum  yield  between  domestic  and 
foreign  fishing  operations  as  required  by 
the  regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan.  The  intended  effect  of  this  action 
is  to  obtain  public  comments  which  will 
be  considered  before  determining  the 
final  specifications  for  1987. 

DATE:  Comments  on  the  preliminary 
specifications  for  1987  must  be  received 
by  December  15. 1986. 
addresses:  Send  comments  to  Rolland 
A.  Schmitten.  Regional  Director, 
Northwest  Region.  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE,  BIN  C15700.  Seattle.  Washington 
98115  or  E.  Charles  Fullerton.  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island,  California  90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolland  A.  Schmitten  at  206-526-6150  or 
E.  Charles  Fullerton  at  213-514-6169. 
SUPFLEMENTARV  INFORMATION:  The 

implementing  regulations  for  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  at  50  CFR  Part  663  state  that 
management  specifications  for 
groundfish  will  be  evaluated  each 
calendar  year,  preliminary 
specifications  will  be  published  in  the 
Federal  Register  followed  by  a  public 
comment  period,  and  final  specifications 
for  the  succeeding  calendar  year  will  be 
published  near  the  beginning  of  that 
year.  The  management  specifications 
include  the  acceptable  biological  catch 
(ABC)  for  all  groundfish  species,  an 
estimate  of  the  annual  catch  that  could 
be  taken  without  jeopardizing  a 
resource'  s  productivity,  and  the 
optimum  yield  (OY)  for  six  species 
(Pacific  whiting,  sablefish.  Pacific  ocean 
perch,  shortbelly  rockfish,  widow 
rockfish,  and,  north  of  39*  N.  latitude, 
jack  mackerel),  which  is  based  on 
socioeconomic  as  well  as  biological 
factors  and  thus  is  not  necessarily  equal 
to  the  ABC.  The  OYs  for  these  six 
species  are  the  maximum  amounts  of 
fish  (in  round  weight)  that  may  be  taken 
and  retained  or  landed  each  year  from 


the  fishery  conservation  zone  (3-200 
nautical  miles)  and  the  territorial  sea  (0- 
3  nautical  miles)  off  Washington, 
Oregon,  and  California. 

The  OY  for  each  of  these  six  species 
is  comprised  of  several  components  that 
will  be  reassessed  near  )uly  1.  The 
domestic  annual  harvest  (DAH),  which 
consists  of  estimates  of  domestic  annual 
processing  (DAP)  and  joint  venture 
processing  (JVP).  is  verified  by  surveys 
in  September  and  June  of  the  needs  of 
the  domestic  fishing  and  processing 
industries.  The  total  allowable  level  of 
foreign  fishing  (TALFF)  is  the  remainder, 
if  any,  of  OY  after  domestic  needs  have 
been  subtracted.  Before  TALFF  is 
designated  a  reserve  of  20  percent  of  OY 
is  established  for  each  species  in  case 
the  domestic  industry  needs  more  than 
was  initially  estimated. 

The  OYs  and  ABCs  may  be  changed 
during  the  year  within  limits,  under  the 
procedures  outlined  in  the  regulations  at 
(663.22. 

The  Pacific  Fishery  Management 
Couhcil  (Council)  reviewed  and 
approved  prehminary  specifications  for 
the  1987  ABCs  and  OYs  and  received 
public  comment  at  its  September  1986 
meeting  in  Portland,  Oregon.  However, 
after  the  Council  endorsed  preliminary 
ABC  specifications  in  September, 
updated  biological  analyses  for  some 
species  were  received  from  the 
Council's  Groundfish  Management 
Team  and  released  to  the  public  by  the 
Council.  These  analyses  are  considered 
to  be  the  best  available  information  at 
this  time.  Also,  the  Council 
recommended  increases  in  ABC  greater 
than  30  percent  for  two  species,  widow 
and  chilipepper  rockfish.  Such  increases 
are  prohibited  by  the  regulations  at 
S  663.24.  Consequently,  the 
specifications  presented  in  this  notice  in 
some  cases  differ  from  the  numbers  the 
Council  recommended  in  September. 

The  1987  preliminary  management 
specifications  are  given  in  Tables  1  and 
2,  followed  by  a  discussion  of  the 
specifications  for  each  species  with  a 
numerical  OY  and  for  each  species 
whose  ABC  in  1987  is  not  the  same  as  in 
1986.  The  aggregate  data  upon  which 
these  preliminary  specifications  are 
based  are  available  for  public  inspection 
at  the  Regional  Directors'  offices  during 
business  hours  until  the  end  of  the 
comment  period. 
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Table  1.— Preuminary  Estimates  of  ABC  for  19B7  in  Metric  Tons  (mt)  for  the  Caufornia/Washington 

Regiow  by  <NPFC  Areas 


Species 


Vancouver  " 


Columbia 


Eureka 


Monterey 


Conoe|iton 


Total 


Roundfish: 

Lingood 

Pacific  Cod 

RMsific  Whitong „ „.„„ 

SaMeMi— „ 

RocMiilt 

Paciiic  Ocean  Perch _..„ 

ShortbaUy 

Widow.- _ 

Other  Rocfciteii  *: 

Bocaccio 

Canary „ 

Chilipepper _ 

YehNVtaM 

Remaining  Rockfish 

FlaiMt 

Dover  Sole _ 

Engftsh  Sole _ 

Petrarie  Sole 

Other  Flatfish  (except  {RTOWtooth  flounder).. 
Other  F«h«: 

Jack  Mackerel ' 


1.000 
2,200 


4.000 
900 


500 


1.100 
(•) 


400 


(*) 


(•) 


(») 


800 


(*) 
•2.100 


(M 
600 


4.100 

(M 


8.000 

(M 


1.100 
800 

2.400 


•^600 
•3.700 

11,500 


300 
1.900 

8.000 


4.300 
5,000 


8.300 
1,000 


600 
700 


1,100 
3,000 


500 
1.700 


800 
1.800 


200 
500 


2,500 


7.000 


1.200 


2.000 


2.000 


7.000 

3.100 

•195.000 

12.000 

0 
»  10.000 
*  12.000 

6.100 
3.S00 

•3.000 
4.000 

14.000 

27,900 

"1,900 

3,200 

7,700 

12.000 
14.700 


■  U.S.  portion. 

*  These  species  are  rxjt  common  nor  Important  in  ttie  areas  footnoted.  Acconfingty,  for  cofwer>ience.  Pacific  cod  is  inchided  in  "Other" 
category  for  the  areas  footnoted  and  rockfish  species  are  included  in  the  "Remaining  Rockfish"  category  for  the  areas  footnoted  only. 

*  Total  aN  areas. 

*  "Other  rockfish"  means  rockfish  species  at  §  663.2.  as  amended,  which  do  not  have  a  numerical  OY. 

*  For  management  of  the  Sebastes  complex  of  rockfish.  the  Columbia  area  is  split  into  northern  and  southern  parts  of  Coos  Bay,  Oregon 
(43*21 '34'  N.  latitude),  and  ABCs  for  the  Columbia  area  are  prorated  at  foitows: 

0  "Other  fish"  incfcjdes  sharks,  skates,  ratfish.  mohds,  grerradiers.  iack  mackerel,  arrowtooth  flounder,  and.  in  the  Eureka.  Monterey,  ami 
Conception  area.  Pacific  ood.  "Ottier  fish"  is  part  of  the  "other  species"  category  listed  at  §  663.2. 
^  North  of  39°  N.  latituda 


Species 


Columbia  area 
(total) 


fiorthofCoos 
Bay 


South  of  Coos 
Bay 


Canary 

YeUowtail „ 

Remaining  rockfish. 


2.100 
2,600 
3.700 


1.700 
2.500 
3,300 


100 
400 


Tabie  2.— Preuminary  Speoficatiows  of  OY  and  its  Distribution  for  1987 

[In  tftousands  of  metric  tons] 


Total  OY 


DAP 


JVP' 


OAH 


Reserve 


TALFF' 


Pacific  whiting 

Sablefish 

Pacific  ocean  perch . 
Shortbelly  rockfish... 

Widow  rockfish 

Jack  mackerel 

Other  speq^s 


195.0 
M2.0 

(•) 
10.0 
12.5 
^2JD 

(*) 


15.0 
12.0 

1.0 

12.5 

0.0 


120.0 
0.0 
0.0 
5.0 
0.0 
0.0 


135.0 
12.0 

(») 

6.0 

12.5 

0.0 


39.0 
0.0 
0.0 
2.0 
0.0 
2.4 


21.0 
0.0 
0.0 
2.0 
0.0 
9.6 


>  In  the  fbreign  trawl  and  joint  venture  fisheries  for  Pacific  whiting,  incidental  catch  aHowance  percentages  (based  on  TALFF)  and  incidental 
retention  allowance  percentages  (based  on  JVP)  are:  sablefiah  0.173  percent;  Pacific  ocean  perch  0.062  percent  rockfish  excluding  Pacific  ocean 
perch  0.738  percent;  flatfish  0.1  percent;  jack  mackerel  3.0  percent;  and  other  species  0.5  percent.  In  foreign  trawl  and  ioint  venture  fisfieries, 
"other  species"  means  all  species,  including  nongroundfish  species,  except  Pacific  whiting,  sablefish.  Pacific  ocean  perdh,  rockfish  excluding 
Pacific  ocean  perch,  flatfish,  jack  mackerel,  and  prohitiited  species.  In  a  foreign  trawl  or  joint  venture  fistiery  for  species  other  than  Pacific  whiiing, 
incklental  allowance  percentages  will  be  stated  in  the  conditions  and  restrictions  to  the  foreign  fishing  permit  See  §  61 1 .70(c)(2)  for  applicatk>n  of 
incklental  retention  allowance  percentages  to  joint  venture  fisheries. 

2  Of  this  12,000  metric  tons,  2,500  metric  tons  is  for  part  of  the  Monterey  subarea.  See  §  663.21(a)(2). 

=■  The  exact  amount  of  OY  for  Pacific  ocean  perch  is  not  yet  determined,  t>ut  will  alkiw  only  for  incklental  catclies  taken  while  fishing  for  ottier 
species.  The  OY  is  expected  to  be  k>wer  ttian  1,550  metric  tons.  (In  1986,  the  OY  was  1,550  metric  tons,  950  metric  tons  for  ttie  Columbia 
subarea  and  600  metric  tons  for  the  Vancouver  subarea.)  Pacific  ocean  perch  from  other  subareas  are  included  in  the  OY  for  "other  species." 
See  §  663.21(a)(3). 

*  The  total  OY  for  "other  species"  is  that  amount  of  fish  that  may  be  lawfully  harvested  and/or  protSeSsed  under  §  61 1 .70  and  Part  663.  See 
§  663.2  for  species  listing. 
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Numerical  OY  Spedes  (Tables  I  and  2) 

Pacific  whiting.  Although  the  annual 
ABC/OY  for  Pacific  whiting  has  not 
been  harvested  in  any  of  the  past  nine 
years,  the  very  strong  1977  and  1980 
yeardasses  that  supported  the  fishery 
have  been  reduced  without  replacement. 
Reproduction  apparently  has  been  poor 
since  1980,  and  there  have  been  three 
very  weak  year-classes  since  1983.  This 
is  only  partly  offset  by  the  1984  year 
class  which  appears  strong.  In  addition, 
new  information  indicates  that  the 
spawn-recruit  relationship  used  to  make 
the  1986  estimates  was  too  optimistia 
Accordingly,  the  ABC  and  OY  are 
reduced  to  195,000  mt  in  1987  from 
295.800  mt  in  1986. 

In  1987  as  in  1986,  ABC  and  OY  are 
proposed  to  be  equal.  The  estimates  for 
shore-based  processing  (DAP)  and  for 
joint  vMityreprocess  ing  (JVP)  are  the 
same  as  in~1986, 15,000  mt  and  120,000 
mt,  respectively.  Accordingly,  DAH  is 
preliminarily  estimated  at  135.000  mt 
and  initial  TALFF  at  21,000  mt.  The 
reserve,  which  is  established  in  case  the 
domestic  industry  needs  more  fish  than 
originally  projected,  is  set  at  39,000  mt 
(20  percent  of  OY). 

Sablefish.  In  view  of  the  declining 
contribution  of  the  1980  year  class  and 
uncertainty  about  the  strength  of 
subsequent  year  classes,  it  currently  is 
believed  that  the  exploitation  rate  of  the 
west'tioast  sablefish  stock  should  not 
exceed  that  at  MSY  (the  maximum 
sustainable  yield  overtime).  The 
estimate  of  MSY  in  1986  is  maintained  in 
1987,  modified  by  a  13  percent  increase 
which  accounts  for  deepwater  sablefish 
stocks  which  had  not  been  included  in 
previous  analyses.  Accordingly,  the  1987 
preliminary  estimate  of  ABC  for  sablef 
ish  is  12,000  mt,  13  percent  higher  than 
in  1988.  The  1987  OY  for  sablefish  is 
proposed  to  equal  ABC  and  thus  is 
reduced  about  10  percent  from  1986 
levels;  OY  was  28  percent  above  ABC  in 
1986.  Because  the  shore-based  indiistry 
intends  to  process  all  available 
sablefish,  none  is  available  for  joint 
venture  or  foreign  fishing  in  1987  except 
for  minimal  allowances  for  unavoidable 
incidental  catches. 

An  ABC  and  OY  of  2,500  mt  for 
sablefish  in  the  Monterey  Bay  subarea 
are  specified  in  the  FMP.  However  it  has 
not  been  possible  to  identify  (from 
available  landings  data]  which  fish  were 
caught  in  this  area.  As  a  result,  no  ABC 
is  proposed  for  the  Monterey  Bay  area 
in  1987.  The  Council  is  preparing  an 
amendment  to  the  FMP  which  proposes 
removing  the  OY  for  Monterey  Bay;  the 
2,500  mt  OY  is  maintained  for  this  area 
until  the  issue  is  fully  considered  in  the 


amendment  process  and  deleted  by  final 
rulemaking 

Pacific  ocean  perch.  Pacific  ocean 
perch  have  been  overfished  and  are 
managed  under  the  rebuilding  schedule 
specified  in  the  FMP.  The  most  recent 
available  data  indicate  that  there  has 
been  no  rebuilding  of  the  Pacific  ocean 
perch  stock  since  1979  and  even  if  the 
OY  were  reduced  by  more  than  half, 
rebuilding  would  be  slight.  Accordingly, 
the  ABCs  for  both  the  Vancouver  and 
Columbia  areas  are  set  at  zero;  OY  will 
be  set  at  a  level  that  will  allow  some  if 
not  all  incidental  catches  to  be  landed, 
but  will  not  allow  directed  fishing. 
Although  OY  has  not  been  estimated  yet 
(pending  receipt  of  a  report  from  the 
Council's  Groundfish  Management 
Team  analyzing  the  latest  available 
data),  it  is  expected  to  be  below  the  1986 
OY  of  1,550  mt  (600  mt  in  the  Vancouver 
subarea  and  950  mt  in  the  Columbia 
subarea).  Clearly,  domestic  processors 
will  fully  utilize  OY  so  no  Pacific  ocean 
perch  are  available  for  joint  venture  or 
foreign  fishing  in  1987  except  for 
minimal  allowances  for  unavoidable 
incidental  catches. 

Shortbelly  rockfish.  The  preliminary 
1986  ABC  and  OY  estimates  for 
shortbelly  rockfish  are  both  10,000  mt, 
the  same  as  in  1983-1986.  A  DAP  of 
1,000  mt  as  indicated  by  the  year-end 
survey  should  supply  shore-based 
processing  needs  adequately,  and  5,000 
mt  is  estimated  for  joint  venture 
processing  in  1987,  the  same  as  in  1986; 
the  joint  ventiu«  never  developed  in 
198&  The  remaining  4,000  mt  of  OY  is 
divided  2.000  mt  for  foreign  fishing  and 
2,000  mt  for  a  reserve  in  case  domestic 
needs  become  higher  than  initially 
estimated.  Most  shortbelly  are  available 
south  of  39*  N.  latitude,  in  an  area 
closed  to  foreign  trawling,  and  no 
interest  has  been  expressed  in  a 
directed  foreign  fishery  for  this  species 
north  of  39°  N.  latitude  in  1987. 

Widow  njckfish.  The  preliminary  1986 
coastwide  ABC  for  widow  rockfish  is 
12,100  mt,  30  percent  higher  than  the 
9,300  mt  ABC  in  1986.  Scientific  data 
support  an  increase  of  34  percent  (to 
12,500  mt],  but  the  regulations  at  S  663. 
24  limit  annual  increases  of  ABC  and 
OY  to  30  percent  above  the  level  at  the 
beginning  of  the  previous  year. 
Accordingly,  the  initial  ABC  for  widow 
rockfish  in  1987  is  increased  by  the 
maximum  30  percent.  The  OY,  however, 
was  10  percent  higher  than  ABC  in  1986, 
and  thus  can  be  increased  to  12,  500  mt 
in  1987  (from  10.200  mt)  without 
exceeding  the  30  percent  limit.  These 
increases  in  ABC  and  OY  occur  because 
the  strength  of  incoming  year  classes, 
particularly  from  1978, 1979,  and  1980, 


was  underestimated.  Because  this 
species  is  fnlly  utilized  by  domestic 
shore-based  processors,  no  widow 
rockfish  are  available  for  joint  venture 
or  foreign  fishing  in  1987  except  for 
minimal  allowances  for  unavoidable 
incidental  catches. 

Jack  mackerel  (north  ofSST  N. 
latitude).  The  1987  ABC  and  OY 
estimates  for  jack  mackerel  (both  at 
12,000  mt)  are  proposed  to  be 
maintained  at  the  same  levels  as  in  1985 
and  1966.  No  domestic  interest  was 
identified  on  the  stock  north  of  39*  N. 
latitude. 

Accordingly,  a  reserve  of  2,400  mt  is 
proposed  along  with  9,600  mt  designated 
as  available  for  foreign  fishing  in  1967. 

Species  Without  a  Numerical  OY  (Table 
2) 

The  other  species  managed  under  the 
FMP  do  not  have  numerical  OYs.  For  the 
most  part,  they  cannot  be  harvested 
selectively  and.  unless  biological  stress 
is  documented,  have  not  been  regulated 
by  quotas.  Full  utilization  by  domestic 
processors  of  some  species  in  the 
multispecies  complex  precludes  joint 
venture  or  foreign  targeting  on 
underexploited  species  because  large 
incidental  catches  of  the  fully  utilized 
species  are  likely  to  result. 
Consequently,  no  numerical 
specifications  for  DAH,  DAP,  JVP,  and 
TALFF  are  made  because  )VP  and 
TALFF  are  not  available  for  any  species 
in  the  multispecies  complex.  However. 
ABCs  are  specified  for  the  major  species 
or  species  groups.  Only  two  changes  in 
ABC  are  proposed  for  this  multispecies 
complex  in  1987,  for  chilipepper  rockfish 
and  for  English  sole. 

Chilipepper  rockfish.  The  1987  ABC 
for  chilipepper  rockfish  is  3,000  mt,  30 
percent  higher  than  the  2,300  mt  ABC  in 
1986,  and  applies  coastwide.  In  1986,  the 
ABC  was  specified  only  for  two 
subareas,  1.300  mt  for  Monterey  and 
1,000  mt  for  Conception.  Considerable 
evidence  exists  of  a  single  unit  stock  of 
chilipepper  rockfish  o^  California,  so 
the  ABCs  are  combined  in  1987. 
Scientific  data  support  a  57  percent 
increase  in  ABC  (to  3,600  mt),  but  the 
regulations  at  50  CFR  663.  24  limit 
annual  increases  of  ABC  to  30  percent 
above  the  level  at  the  beginning  of  the 
previous  year.  Accordingly,  the  initial 
ABC  for  chilipepper  in  1987  is  increased 
by  the  maximum  30  percent.  The 
proposed  increase  in  ABC  is  due  to  (1) 
several  large  year  classes,  especially 
1973  and  1975,  which  contributed 
significantly  to  the  fishery  between  1978 
and  1983;  (2)  the  1979  year  class  which  is 
above  average  in  strength;  and  (3)  no 


43060 


apparent  trend  toward  juvenescence  as 
a  result  of  intense  exploitation. 

English  sole.  The  proposed  ABC  for 
English  sole  in  1987  is  1,900  mt,  27 
percent  higher  than  the  1,500  mt  ABC  in 
1986.  This  increase  results  from  new 
analyses  which  apply  to  the  Vancouver 
and  Columbia  subareas  and  which  are 
extrapolated  coastwide. 


Classification    I 

These  preliminary  specifications  are 
made  under  the  authority  of  and  in 
accordance  with  50  CFR  Part  663.  This 
action  is  in  compliance  with  Executive 
Order  12291  and  is  covered  by  the 
Regulatory  Flexibility  Analysis  prepared 
for  the  implementing  regulations. 
(16U.S.Cl801e/se'9.) 


List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Foreign  relations. 
Dated:  November  24, 1988. 
lames  E  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-26748  Filed  11-24-86;  12:40  pm] 
BILUMG  CODE  3510-23-M 


ISS 


NO 


19  86 


UMI 


Notices 


Fedacal  Ka^atm 

Vol  51,  Na  229 

Friday.  November  2B,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottwr  ttian  njles  or 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

PuMic  Meeting  of  Assembly 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act,  Pub. 
L  No.  92-463,  that  the  membership  of 
the  Administrative  Conference  of  the 
United  States,  which  makes 
recommendations  to  administrative 
agencies,  to  the  President  Congress,  and 
the  ludicial  Conference  of  the  United 
States  regarding  the  ef^ciency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
administrative  agencies  in  carrying  out 
their  programs,  will  meet  in  Plenary 
session  on  Thursday,  December  4, 1986 
at  1:15  p.m.  and  Friday,  December  5, 
1986  at  9:00  a.m.  in  the  Amphitheatre  of 
the  Federal  Home  Loan  Bank  Board, 
1700  C  Street  NW.,  Washington,  DC 

The  Conference  will  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  on  the  following 
subjects. 

1.  Separation  of  Fimctions  in  Agency 
Adjudication:  The  OSHA  Model 

2.  Improving  the  Medicare  Appeals 
System  for  Coverage  and  Payments 
Disputes. 

3.  Agency  Procedures  for  Responding 
to  Petitions  for  Rulemaking. 

4.  Case  Management  as  a  Tool  for 
Improving  agency  adjudication. 

5.  Acquiring  the  Services  of 
"Neutrals"  for  Alternative  Means  of 
Dispute  Resolution. 

The  Assembly  will  also  consider  a 
proposed  amendment  to  the  Bylaws  of 
the  Conference. 

IMenary  sessions  are  open  to  the 
public.  Further  information  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman,  2120  L 


Street  NW..  Suite  500,  Washmgton,  DC 
20037,  telephone  (202)  254-7020. 
Riclmd  K.  Berg, 

General  Counsel. 
November  20, 1986. 

[PR  Doc.  8&-26713  Filed  ll-2fr-«8:  8:45  am] 

BHJJNe  CODE  •t10-«VM 


Commlttso  on  RegulsUon;  Meeting 

AQENCY:  Committee  on  Regulation, 

ACUS. 

ACTION:  Committee  meeting. 

summary:  The  Administrative 
Conference  Committee  on  Regulation 
will  meet  to  discuss  a  draft  report  on  the 
regulation  of  policy  making. 
DATE  December  4, 1986,  OKX)  a.m. 


;  1330  Coimecticut  Avenue. 
N.W.,  Conference  Center,  Level  C 
Washington,  DC. 

Public  Participation:  Attendance  at 
the  meeting  is  open  to  the  public,  but 
limited  to  die  space  available.  Persons 
wishing  to  attend  should  notify  the 
contact  person  at  least  one  day  in 
advance.  The  conmiittee  chairman  may 
permit  members  of  the  public  to  make 
oral  statements  at  the  meeting.  Written 
statements  may  be  submitted  to  the 
committee  at  any  time.  Minutes  of  the 
meeting  will  be  available  on  request 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Bush,  Administrative 
Conference  of  the  United  States,  2120  L 
Street  NW.,  Suite  500,  Washington,  DC 
20037;  telephone  [202]  254-702a 
SUPPLEMENTARY  INFORMATION:  Professor 
Thomas  D.  Morgan  has  submitted  a 
draft  report  on  Uie  subject  of  control  and 
oversight  of  the  policy  making  activities 
of  regulatory  agencies. 

This  research  project  was  initially 
intended  to  review  proposals  to  institute 
a  legislative  "regulatory  budget"  by 
which  Congress  would  approve,  on  an 
annual  basis,  economic  costs  that  could 
be  imposed  under  particular  regulatory 
programs.  The  study  has  been  expanded 
to  address  other  forms  of  control  over 
regulation,  including  congressional 
oversight  regulatory  review  by  the 
Office  of  Management  and  Budget  and 
judicial  review  of  agency  actions.  The 
Committee  met  with  Professor  Morgan 
in  June  1986  to  discuss  this  project  when 
it  was  in  the  formative  stage,  and  will 
now  review  a  more  finished  draft  report. 
No  proposed  Conference 


recommendations  are  expected  to  be 
formulated  at  the  meeting. 

Dated:  November  20, 188B. 
RichardlC  Bets, 
General  Counsel. 
[PR  Doa  8fr-267Sl  Filed  11-26-80;  8:45  am] 

BILUNa  OOK  SIW-m-M 

DEPARTMENT  OF  COMMERCE 

[Dodiet  No*.  4eS2-04  and  4SS2-05] 

Ognian  Boisrov  and  Asson  Koinov 
(Respondents);  Order  Amending 
Temporary  Denial  Order 

By  Order  of  February  3, 1964,  49  FR 
4958  (February  9, 1984),  Respondents 
Ognian  Bozarov  and  Assen  Koinov, 
together  with  three  other  respondents 
and  five  related  persons,  were 
temporarily  denied  U.S.  export 
privileges,  pursuant  to  the  authority  of 
§  388.19  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Parts  36B-a99  (1986)).  Re^KMidents 
Bozarov  and  Koinov  have  now  moved  to 
vacate  the  temporary  denial  order  of 
February  3, 1984  as  to  them;  and  the  U.S. 
Department  of  Commerce  has  stated 
that  it  does  not  oppose  such  vacating  as 
to  these  two  Respondents. 

Accordingly,  it  is  hereby  ordered  that 
effective  November  20, 1986,  the 
temporary  denial  order  of  February  3, 
1984  is  amended  by  deleting,  from  the 
respondents  named  therein: 
Ognian  Bozarov, 
57  Boul.  Tchemi  Vrah, 
Sofia,  Bulgaria 

and 
Assen  Koinov, 
57  Boul.  Tchemi  Vrah, 
Sofia,  Bulgaria 

This  amendment  of  the  temporary 
denial  order  of  February  3, 1964  applies 
only  to  Respondents  Bozarov  and 
Koinov;  this  amendment  has  no 
application  to  any  of  the  other 
respondents  or  to  any  of  the  related 
persons  named  in  such  order. 

A  copy  of  this  amendment  of  the 
temporary  denial  order  of  February  3, 
1984  shall  be  published  in  the  Federal 
Re^ster. 

Dated:  November  20. 1986. 
Thomas  W.  Hoya, 
Administrative  Law  Judge. 
[FR  Doc  86-26768  Filed  ll-2r.-a6;  8:45  am] 
MLUNO  cooc  asie-oT-« 
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International  Trade  Administration 

(A-48»-«02] 

Initiation  of  Antidumping  luty 
Invaatigation;  AcatytealicyHc  Acid 
(Aspirin)  From  Turkey 

agency:  International  Trade 
Administration,  Import  Administration 
Commerce. 

action:  Notice. 


I 
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summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
acetylsahcylic  acid  (aspirin)  from 
Turkey  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value. 
We  are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  15. 1988,  and  we 
will  make  ours  on  or  before  April  9, 
1987. 

EFFECTIVE  DATE:  November  28, 1986.      g. 
FOW  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Wilson  or  Steven  Lim.  Office 
of  Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Conmierce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-5288  or  (202)  377-5332. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  31, 1986.  we  received  a 
petition  in  proper  form  filed  by 
Monsanto  Company  on  behalf  of  the 
U.S.  industry  producing  aspirin.  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleged  that 
imports  of  the  subject  merchandise  from 
Turkey  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports  are 
causing  injury,  or  threaten  material 
injury,  to  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petiUon  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumpting  duty  investigation 
and,  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 


We  examined  the  petition  on  aspirin 
from  Turkey  and  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  aspirin  from  Turkey 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  acetylsalicylic  acid 
(aspirin),  confining  no  additives  other 
than  inacUve  substances  (such  as 
starch,  lactose,  cellulose,  or  coloring 
material)  and/or  active  substances  in 
concentrations  lets  than  that  specified 
for  particular  non-prescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Non-Prescription  Drugs, 
8th  edition,  American  Pharmaceutical 
Association,  and  is  not  in  tablet,  capsule 
or  similar  forms  for  direct  human 
consumption.  Thii  product  is  currently 
classified  under  item  410.72  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  calculated  United  States 
price  based  on  Bureau  of  Census  import 
statistics.  Petitioner  based  foreign 
market  value  on  the  home  market  prices 
of  Turkish  producers. 

Based  on  this  method  of  comparison, 
petitioner  alleged  dumping  margins 
ranging  from  33  percent  to  83  percent. 

After  analysis  of  petitioner's 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  erf  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  December 
15, 1986,  whether  there  is  a  reasonable 
indication  that  imports  of  aspirin  from 
Turkey  are  causing  material  injury,  or 
threaten  material  injury,  to  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 


otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Administration.  j 

November  20, 1986.         | 

[FR  Doc.  86-26658  Filed  11-26-88;  8:45  am] 

BtLUNQ  COOC  M10-DS-M 


[C-48»-603] 

initiation  of  Countervailing  Duty 
investigation:  AcetyltaHcyHc  Acid 
(Aspirin)  From  Turkey 

AGENUf:  Import  Adminisfration, 
InterMtional  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  produeers,  or  exporters 
of  acetylsalicylic  acid  (aspirin)  from 
Turkey,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  United  States  International 
Trade  Commission  (ITC)  of  this  action, 
so  that  it  may  determine  whedier 
imports  of  the  subject  merchandise  from 
Turkey  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  15, 1986,  and  we  will  make 
ours  on  or  before  January  26, 1987. 

EFFECTIVE  date:  November  28, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Tillman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Adminisfration,  U.S. 
Department  of  Commerce,  14th  Sfreet 
and  Constitution  Avenue,  NW., 
Washington,  DC  202305  telephone:  (202) 
377-2438. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  October  31, 1986;  we  received  a 
petition  in  proper  form  from  the 
Monsanto  Company  with  respect  to 
aspirin  from  Turkey.  In  compliance  with 
the  filing  requirements  of  §  355.26  of  the 
Conmierce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Turkey  of 
aspirin  receive  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  In 
addition,  the  petition  alleges  that  such 
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imports  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industry. 

Since  Turkey  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VII  of  the 
Act  applies  to  this  investigation  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Turkey  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  aspirin 
from  Turkey  and  have  found  that  it 
meets  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(c)  of  the  Act.  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Turkey  of  aspirin  receive  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  Act.  If  our  investigations 
proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
January  26, 1987. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  acetylsalicycHc  acid 
(aspirin),  containing  no  additives  other 
than  inactive  substances  (such  as 
starch,  lactose,  cellulose,  or  coloring 
material]  and/or  active  substances  in 
Concentrations  less  than  that  specified 
for  particular  non-prescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Non-Prescription  Drugs, 
8th  edition,  American  Pharmaceutical 
Association,  and  is  not  in  tablet,  capsule 
or  similar  forms  for  direct  human 
consumption.  This  product  is  currently 
provided  for  in  item  410.72  of  the  Tariff 
Schedules  of  the  United  States. 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Turkey 
which  allegedly  confer  subsidies  on  the 
manufacturers,  producers,  or  exporters 
in  Turicey  of  aspirin.  We  are  initiating 
an  investigation  on  the  following  alleged 
programs: 

— General  Incentives  Program: 
— Interest  Rebates 

— Credit  for  Operational  Requirements 
— Preferential  Interest  Rates  on  Loans  of 

Foreign  Origin 
— Income  and  Corporation  Tax 

Allowance 


— Accelerated  Depreciation 
— Re-evaluation  of  Fixed  Assets 
— Customs  Duty  Exemptions 
— Customs  Duty  Exemptions  on 

Physically  Incorporated  Raw 
— Materials 

— Customs  Duty  Deferrals 
—Exemptions  From  Taxes  on  Payments 

to  Foreign  Supphers 
—Foreign  Exchange  Allocation  Scheme 
— Authorization  to  Seek  Foreign 

Financing 
—Employee  Wage  and  Salary  Tax 

Exemption 
— Other  Tax  Exemptions 
— Preferential  Export  Financing 
— Export  Tax  Rebate  and  Supplemental 

Tax  Rebate 
— Exemptions  on  Loan  Fees 
— ^Export  Revenue  Tax  Deduction 
— ^Resource  Utilization  Support  Fund 
— Premium  to  Support  Investment 
— Incentive  Premium  for  Domestically 

Obtained  Capital  Goods 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  noncon^dential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
adminsitrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  December 
15, 1986  whether  there  is  a  reasonable 
indication  that  imports  of  aspirin  from 
Turkey  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 
otherwise  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  of  Import 
A  dm  in  istration. 

November  20, 1986. 

[FR  Doc.  86-26769  Filed  11-2&-86;  8:45  am] 

BltUNQ  CODE  3510-DS-M 

Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  December  16 
and  17, 1986,  in  the  Federal  Building,  450 
Golden  Gate  Avenue,  San  Francisco, 


CA.  On  December  16  the  meeting  will  be 
held  in  Room  13029  starting  at  9:30  a.m. 
and  will  continue  in  Room  13029  on 
December  17. 

The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  electronics  and  related 
equipment  and  technology. 

General  Session: 

1.  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Continuation  of  discussion 
concerning  the  export  controls  on  ECCN 
1521A  (broad  band  amplifiers). 

4.  Public  comments  are  invited  on  the 
following  entries  on  the  Commodity 
Control  List  (CCL): 

CCL 1522A — Lasers  and  Laser  Systems 
CCL  1529A— Electronic  Test 

Equipment^articularly  Subitem  b(5j 

and  Subitem  (f) 
CCL  1531A — Frequency  Synthesizers 
CCL  1541A— Cathode  Ray  Tubes 
CCL  1572A— Recording  and 

Reproducing  Equipment. 

Comments  should  consider  the  need 
for  revision  (strengthening,  relaxation  or 
decontrol)  of  the  current  regulations 
based  on  technological  trends,  foreign 
availability  and  national  security.  The 
Committee  is  also  interested  in 
proposals  for  revision  to  the  People's 
Republic  of  China  guidelines  and  G- 
COM  regulations  relating  to  these  CCL 
numbers. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting  and  can  be  directed  to: 
Technical  Support  Staff,  Office  of 
Technology  &  PoHcy  Analysis,  Room 
4073, 14th  Street  &  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  Genei-al  Counsel, 
formally  determined  on  January  10, 1986, 
pursuant  to  section  10(d)  of  the 
Government  in  the  Sunshine  Act,  Pub.  L 
94-409,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
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Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce. 
Telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Betty  A.  Ferrell.  202/377-2583. 

Dated:  November  21, 1986. 
Margaret  A.  Coroejo, 

Director,  Technical  Support  Staff.  Office  of 

Technology  B  Policy  Analysis. 

(FR  Doc.  86-26770  Filed  11-26-66;  8:45  amj 

BiUJNQ  CODE  3510-OT-M 


University  of  Chicago;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Conmierce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  No.  85-016.  Applicant: 
University  of  Chicago.  Argonne,  IL 
60439.  Instrument:  Ultra  High  Vacuum 
Chamber.  Manufacturer  Kratos 
Analytical  Instruments,  United 
Kingdom.  Intended  Use:  See  notice  at  49 
FR  47283. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  article  is  a 
compatible  accessory  to  an  existing 
instrument  providing  ultra  high  vacuum 
to  5x10"  torr.  The  capability  is  pertinent 
to  the  applicant's  intended  purpose.  We 
know  of  no  domestic  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article  which  can  be  readily  adapted  to 
the  instrument. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-28772  Filed  11-26-86:  8:45  am] 

WLUNO  CODE  ISK-OS-M 


I 


University  of  Houston-University  Parle; 
Decision  on  ApiHication  for  Duty-Free 
Entry  of  Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  In  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW,  Washington, 
DC. 

Docket  No.  86-058.  Applicant: 
University  of  Houston-University  Park, 
Houston.  TX  77004.  Instrument:  Gas 
Isotope  Ratio  Mass  Spectrometer 
System,  Model  Delta  E  with 
Accessories.  Manufacturer:  Finnigan 
MAT.  West  Gemiany.  Intended  Use:  See 
notice  at  51  FR  696. 
Conunents:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  article  provides 
automated  instrument  parameter 
monitoring  functions,  precise 
measurement  of  small  samples  and  a 
multielement  multicollector  (six-Faraday 
cup)  system.  These  capabilities  are 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instument 
for  the  applicant's  intended  use. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-26773  Filed  11-26-88;  8:45  am) 
BlUiNG  CODE  351(M)&«| 


University  of  Kentuclcy;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational  Scientific 
and  Cultural  Materials  Importation  Act 
of  1986  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM  in 
Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington.  DC. 

Docket  No.  85-012.  Applicant: 
University  of  Kentucky.  Lexington  KY 
40506-0055.  Instrument:  Fourier- 
Transform  Infrared  Spectrometer 
System.  Model  IZMOl  with  Accessories. 
Manufacturer:  Bomen  Inc..  Canada. 
Intended  Use:  See  Notice  at  49  FR  47283. 

Conunents:  None  Received. 

Decision:  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 


intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  Foreign  article  provides 
an  unapodized  resolution  of  0.024  cm"*. 
The  capability  is  pertinent  to  the 
applicant's  intended  purpose.  We  know 
of  no  domestic  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument  for  the  applicant's 
intended  use.  i 

Frank  W.  Creel,  | 

Director,  Statutory  Impart  Programs  Staff. 
[FR  Doc.  88-26774  Filed  11-26-86;  8:45  am] 
BILUNO  CODE  3S10-OS-M 


University  of  Minnesota;  Decision  on 
Application  for  Duty>Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultiu>al  Materials 
Importation  Act  of  1966  (Pub.  L  8&^1, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.:  84-277.  Applicant: 
University  of  Minnesota.  Minneapolis, 
MN  55455.  Instrument  Mass 
Spectrometer,  Model  Delta  E. 
Manufactiu-er:  Finnigan  MAT,  West 
Germany.  Intended  Use:  See  notice  at  49 
FR  3539a 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  it  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  article  provides 
an  internal  precision  of  0.02* /OO  for  20 
microliter  samples  of  COtand  a 
automated  20  sample  port  beatable 
manifold.  These  capabilities  are 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-26775  Filed  11-26-86;  8:45  am] 

BILUNa  CODE  351(H)S-U 


Geological  Survey,  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
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records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washinoton. 
DC. 

Docket  No.  84-301.  Applicant:  U.S. 
Geological  Survey,  Arvada.  CO  80002. 
Instrument:  Inductively  Coupled  Plasma 
Mass  Spectrometer.  Model  ELAN  250. 
Manufacturer:  SCIEX  Incorporated, 
Canada.  Intended  use:  See  notice  at  49 
PR  40069. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  article  provides 
simultaneous  qualitative  and 
quantitative  data  at  major,  minor,  trace 
and  ultratrace  levels  directly  from 
aqueous  samples.  TTiis  capability  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 
Frank  W.  Crael. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-26771  Filed  11-26-66;  8:45  amj 
BILUNG  CODE  3S1(M»-M 


Woods  Hote  Ocoanographic 
Institution;  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  No.  86-277.  Applicant:  Woods 
Hole  Oceanographic  Institution.  Woods 
Hole,  MA  02543.  Instrument:  Mass 
Spectrometer,  Model  Delta  E. 
Manufacturer  Finnigan  MAT.  West 
Germany.  Intended  Use:  See  notice  at  51 
FR  28859. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  an  internal  precision  of  0.04%o 
for  samples  of  NjO  down  to  5.0 
micromoles.  The  National  Bureau  of 
Standards  advises  in  its  memorandum 
dated  September  15, 1986  that  (1)  this 
capability  is  pertinent  to  the  applicant's 


intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States 
Frank  W.  Creel. 

Director  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-26776  Filed  11-26-86;  8:45  am] 
BiLLING  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Coundi;  Put>iic  Meeting 

agency:  National  Maritime  Fisheries 
Service,  NOAA.  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting.  December  2-3, 1986.  at 
the  King's  Grant  Inn,  Danvers,  MA.  On 
December  2  at  10  a.m.,  the  Council  will 
convene  to  discuss  reports  of  the 
lobster,  scallop  and  groundfish  oversight 
committees;  reports  on  the  gillnet/ 
recreational  mediation  effort;  the  gilhiet 
study,  and  fishery  management  in  New 
Zealand,  as  well  as  to  discuss  other 
fishery  management  and  administrative 
matters.  The  meeting  will  adjourn  on 
December  3,  at  approximately  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council.  Suntaug  Office  Park.  5 
Broadway,  (Route  One).  Saugus.  MA 
01906;  telephone:  (617)  231-0422. 

Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 
National  Maritime  Fisheries  Service. 
(FR  Doc.  86-26841  Filed  11-26-86;  8:45  am] 

WLUNG  CODE  S510-22-M 


Marine  Mammals;  Application  for 
Permit;  National  Marine  Fisheries 
Service.  Northwest  and  Alaslta 
Fisheries  Center  (P77#23) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulatory  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  National  Marine  Fisheries 
Service,  Northwest  and  Alaska  Fisheries 
Center,  National  Marine  Mammal 
Laboratory. 


b.  Address:  7600  Sand  Point  Way  NE.. 
BIN  C15700,  Seattle,  Washington  98115. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Species: 

North  sea  lion  [Eumetopias  jubatus) 
Harbor  seal  (Phoca  vitulind) 
Largha  seal  [Phoca  largha) 
Ringed  seal  [Phoca  hispida) 
Ribbon  seal  [Phoca  fasciata) 
Bearded  seal  [Erignathus  barbatus) 

4.  Number  and  Type  of  Take: 

To  take  for  five  (5)  years  up  to  5,000 
northern  sea  lions  and  1,000  harbor 
seals  by  capturing  up  to  3  (3)  times  each 
using  physical  and/or  chemical  restraint 
for  marking,  weighing,  measuring, 
obtaining  blood,  milk,  and  swab 
samples,  and  sex  identification.  Of  the 
proceding,  500  northern  sea  lions  and 
100  harbor  seals  will  be  instrument 
tagged.  And  additional.  200  northern  sea 
lions.  200  harbor  seals.  100  largha  seals. 
100  ringed  seals,  100  ribbon  seals,  and 
100  bearded  seals  will  be  taken  by 
intentional  sacrifice  for  food  habits  and 
disease  studies. 

In  addition,  all  of  the  above  species 
will  be  taken  in  the  following  manners: 
(1)  Collection  of  an  unspecified  number 
of  specimen  materials  from  dead 
animals  that  become  available  from 
subsistence  takes  by  Alaskan  residents, 
found  dead,  or  made  available  by  the 
research:  (2)  incidential  harassment  of 
an  unspecified  number  of  animals 
associated  with  and  supporting  the 
research  in  addition  to  ground  surveys, 
aerial  surveys,  and  boat  or  ship  surveys; 
and  (3)  importation  of  biological 
specimen  material. 

5.  Location  of  Activity:  Alaska  and 
adjacent  waters  including  the  eastern 
North  Pacific  and  the  Chukchi  Sea. 

6.  Period  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
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Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW..  Room  805,  Washington. 
DC;  and  Director.  Alaska  Region, 
National  Marine  Fisheries  Service,  709 
West  9th  Street.  Federal  Building. 
Juneau,  Alaska  99802. 

Dated:  November  2a  1986. 
Richaiti  B.  Roe, 

Director,  Office  of  Fisheries  ManagsoMint 
National  Marine  Fitheriet  Service, 
(FR  Doc  M-28844  Filed  11-28-86;  8.-48  am] 
sajjNQ  coot  tsis-aa-M 


Marine  Memmali;  Issuance  of  Permit; 
Dr.  Kenneth  S.  Nonis,  Dr.  RandaN  S. 
Wells,  and  Dr.  WiMam  T.  Doyle  (P20G) 

On  September  25. 1988.  notice  was 
published  in  the  Federal  Register  (51  FR 
34115)  that  an  an)lication  had  been  flled 
by  Dr.  Keimeth  S.  Norris.  Dr.  Randall  S. 
Wells,  and  Dr.  William  T.  Doyle, 
Institute  of  Marine  Sciences,  Long 
Marine  Laboratory,  University  of 
California,  Santa  Cnz,  California  95064, 
to  capture,  maintain,  and  release  PaciHc 
white-sided  dolphins  [Lagenorhynchus 
obliquidens)  for  scientific  research. 

Notice  is  hereby  given  that  on 
November  19, 1986,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue  NW.,  Room  805  Washington, 
DC;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415, 

Dated:  November  20. 1988. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

|FR  Doc.  86-26843  Filed  11-28-86;  8:45  am] 

BiLUNQ  COOC  3Sie-22HI 


[ModHlcatton  No.  4  to  Psnntt  No.  413] 

Marine  Mammals;  Permit  Modification, 
Souttmest  Fisheries  Center 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  5  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  and  §  222.25  of  the 


regulations  governing  endangered 
species  permits  (50  FR  222).  Scientific 
Research  Permit  No.  413  issued  to  the 
Southwest  Fisheries  Center,  National 
Marine  Fisheries  Service,  P.O.  Box  271, 
La  Jolla,  California  92038.  on  April  20, 
1983  (48  FR  17638),  as  modified  on  July  6, 
1983  (48  FR  31062),  May  11, 1984  (49  FR 
20047).  and  July  11, 1985  (50  FR  28238),  is 
further  modified  as  follows: 
Section  B.7  &  8  is  added: 

7.  Captive  research  studies  to  determine 
underwater  auditory  thresholds  and  the 
appropriate  dose  of  sn  inhibitory  analog  of 
gonadotropin-releasing  hormone  as  described 
in  the  modiRcation  request  of  May  2, 1986, 
may  be  conducted  on  the  animals  held  under 
Condition  A-5. 

8.  A  veterinarian  riiall  be  present  during 
the  initial  conduct  of  the  inhibitory  analog  of 
gonadotropin-releasing  hormone 
experimental  procedures  as  well  as  at  any 
other  times  during  the  course  of  the  research 
that  the  veterinarian  believes  his  presence 
would  be  advisable. 

This  modification  became  effective  on 
November  20, 1986. 

As  required  by  the  Endangered 
Species  Act  of  1973  issuance  of  this 
modification  is  based  on  a  finding  that 
such  modification:  (1)  was  applied  for  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  Permit;  (3) 
and  will  be  consistent  with  the  purposes 
and  policies  set  fwth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Modification  was  also  issued  in 
accordance  with  and  is  subject  to  Parts 
220  through  222  of  Title  50  CFR,  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Protected  Species  Division,  National 
Marine  Fisheries  Service.  1825 
Connecticut  Avenue,  Room  805, 
Washington,  DC;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  Cahfomia 
90731. 

Dated:  November  21, 1988. 
Ridiard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-26842  Ffled  11-26-86;  8:45  am] 

BHJJtMl  COOe  3S10-2>-« 

National  Technical  information  Service 

Intent  To  Grant  Exclusive  Patent 
License  to  Polyseiences,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  US.  Department  of 


Commerce,  intends  to  grant  to 
Polysdences,  Inc.,  having  a  place  of 
business  in  Warrington,  PA,  an 
exclusive  right  in  the  United  States  and 
certain  foreign  countries  to  manufacture, 
use  and  sell  products  in  the  inventions 
entitled  "Silver  Stains  for  Detection  of 
Polypeptides  and  Nucleic  Acids,"  U.S. 
Patent  Application  Serial  Number  No.  6- 
859,822.  The  patent  rights  in  this 
invention  has  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.9  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grunt  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151.  1 

Douglas  J.  Campion. 

Patent  Licensing  Specialist,  Office  of  Federal 
Patent  Licensing,  U.S.  Department  of 
Commerce.  National  Technical  Information 
Service.  | 

[FR  Doc.  88-26738  Filed  11-26-88;  8:45  am] 

BILUNQ  CODE  3510-04 


Intent  To  Grant  Exchjshfs  Patent 
License 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Calcol, 
Inc.,  having  a  place  of  business  in 
Shaker  Heights,  OH  44122.  an  exclusive 
right  in  the  United  States  and  certain 
foreign  countries  to  manufacture,  use 
and  sell  products  in  the  inventions 
entitled  'Tumor  Treatment  in  Humans 
with  4-Carboxyphthalo-(l,2- 
diaminocyclohexane)-Platinum  (II)"  U.S. 
Patent  AppUcation  Serical  Number  No. 
6-540,667.  The  patent  rights  in  this 
invention  has  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.9.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  tiiis  published 
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Notice.  NHS  roceiru*  writtaa  Bvidemx 
and  afgnment  wUcfa  estabUihes  (hat  the 
grant  of  the  proposed  license  wouid  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  tiie  proposed 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Ucensing,  NTIS.  Box  1423.  Gpriiiifndd. 
VA  22151. 
Doi^^  |.  GmpMB, 

Patent  Lksaumg  S^ieciaHat,  Office  of  Federal 
Patent  Liceasimg.  U.S.  Oepartmeittt^ 
Commenx,  /MioaaJ  Techiaoai  b^oimatian 
Service. 

[FR  Doc.  86-26732  Filed  11-26-86;  8:45  am] 

aiLUNa  CODE  3510-04.41 


C0MUI7TEEF0RTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Limits  for  Csrtain 
Cotton  Wool  and  I 


Manufactursd  In  tho  Peoplo's  RepubBc 
of  Chtaw 

November  ZlltBe. 

The  Chairman  of  ftie  Committee  for 
the  ImplemmtatioB  of  Textiie 
Agremente  (CITA),  under  the  sadiority 
contained  in  EX),  liesi  of  Much  S,  lii72, 
as  amended,  has  issued  the  directive 
published  briow  to  tilie  Commisnoner  of 
Customs  to  be  effective  on  Noven^ier 
28, 1906.  For  furtfier  inforraatioR  oontact 
Diana  Solkoff,  Intematioiial  lYvde 
Spedaliet.  Office  of  Textiles  aad 
Apparel  U.S.  Deinrtmenl  of  GoBaieroe, 
(202)  377-4212.  For  infonnatioa  on  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Statm  Repoils  whidi  ore  iMMted 
on  the  btdlrtin  boards  of  eadi  CustooM 
port.  For  infbrmatim  on  enbaii|ocs  and 
quoU  re-openings,  please  call  (202)  377- 
3715. 

Background 

On  December  30,  IfiSS  a  directive 
dated  December  24. 1985,  as  amended, 
was  published  in  the  Fedecal  Registar 
(50  FR  53182).  which  announced  the 
import  restraint  limits  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Categories  338.  345. 
347/348,  352. 359-V  (onlyTSUSA 
numbers  381.0258. 381.0SS4.  381.3949, 
381.5800,  m.5g20, 384.0451,  384.0848. 
384.9850.  384.0051, 384.3449.  3843450. 
384.4300,  384.4421,  and  384.4422],  389-L 
(only  TSUSA  mnnbers  7083210, 
706.365a  and  7TO.4111),  445/448. 638. 
639.  640, 652,  and«8B  pt.  (on^ TSUSA 
number  385.S300),  among  o^rs, 
prodooed  or  manufiBctand  is  China  and 
exported  during  die  twelve-month 
ppriod  which  began  on  January  1, 1986 


and  extendi  thnwi^  Deoenber  31, 1988. 
In  acconlance  tvith  the  terms  of  dw 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  A^vement  of  August  19. 
1983.  as  amended,  and  at  Ae  reqaest  of 
the  Govenment  of  the  People's  Republic 
of  China,  OTA  is  adjosting  the 
foregoing  fimits,  variously,  for 
carryforward  and  swing.  To  dK  extent 
used,  the  carryforward  applied  to  the 
limits  for  Categories  3«.  347/348. 838 
and  839  will  be  deducted  from  the 
applicable  limits  for  these  products  in 
the  1987  agreement  year.  In  addition, 
chaiges  amounting  to  1Z599  dozen  will 
be  deducted  from  imports  charged  to  the 
current  year  sublimit  for  Category  338- 
pt  and  charged  to  the  1985  sublimit  for 
the  category.  Accordingly,  in  the  letter 
which  follows  this  notice,  the  nhnirmnTi 
of  CITA  directs  the  CommisBioDer  of 
Customs  to  adjust  the  restraint  limits 
previously  established  for  the  indicated 
categories.  Hie  limits  for  Categories 
359-V  and  660  pL  ate  being  reduced  to 
aonounl  for  swing  being  applied  to  other 
categories. 

A  descr^ticm  of  the  textiie  cat^ories 
in  tenu  <rfT^.U.SLA.  munbers  wtas 
publiabed  ffl  die  FadUed  R^flifliar  oa 
Deoeober  13. 1982  (47  FR  55700).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3.  IMS  (46  FR  19024),  December  14, 
1983.  (48  FS  5S607).  December  3a  1963 
(48  FR  57584),  April  4, 1984  (40  FR 
13397).  Jane  2a  1084  (48  FR  28622).  July 
la  1084  (40  FR  28754).  November  a  1084 
(40  FR  447821.  July  14. 1088  (51  FR  2538Q 
and  in  Statistical  Headaote  5.  Schedule 
3  of  the  Tan£f  Schedules  of  die  United 
States  Annotated  (1986). 
WWanlLI 


CkmwHOi,  (kimminee  for^te  bnpkunchhition 
of  Textiles  Agreements. 

NovemiMT  2S. : 


CommittM  for  Oa  Imphmaatatioa  of  Textik 
Agneiueuts 

November  24. 19e& 
GamiuiaDer  of  CustOBH, 
DepaHmealafihe  Troanrf.  Wmhu^Um.  DC 
20229 

Dear  J4e.  rniaifriMioner  This  dticctivc 
further  aaoeads.  \nX  does  not  cancei  the 
directive  iinied  to  you  on  Deceaber  M,  UBS 
by  the  Chainman  of  the  rnmmittfrf  for  tlie 
Implementatioa  of  Textiie  Agieementi. 
conoemkig  imports  into  the  United  State*  of 
certaia  catfgrmrB  of  cotton,  wool  aad  oaaa- 
made  Eber  textile  products,  prodaoed  or 
manuiactaued  in  the  People's  Republic  of 
China  and  exported  during  1986. 

Effective  on  November  26, 1986,  the 
directive  of  December  24, 1985  is  ttereby 
furaier  amended  to  adjust  the  previonsty 
establ^lied  linH  for  cotton,  wool  and  man- 
made  fiber  textiie  products  in  the  following 
categories.  ■«  provided  under  tbe  terais  of  die 


bilateral  agreeoKBt  of  Aaguat  M.  19S3.  as 
amended:' 


CateBory 

«ai*i[iMssfca' 

338 

884.035  dozan  d  »ma>  mot  owa  Mwi  «4ajM 
dozen  ««•  ba  in  TSUSA  nuntian  381  0240 
aid3B1^tao. 

34S 

347/941 ._ 

>T^  limiii  tav*  not  bMn  adjuMwl  to  account  tor  any 
^nvom  ■portari  aSar  nmiiiai  SI.  ists. 

aw 

1.375952  tfazan. 

359-V  ■ 

360-L' 

445/446 .... 

638 

•30 

640._ 
652 

•tS.TSe  poonda. 
4.079.250  pnunda. 
275.891  dozan 

1XM0.SS8dgaan. 
1M6.538dazaa 
iMBMOdonn. 
M81/««7p«aidB. 

668  pt« 

'kt  CMagofy  998.  arty  TSUSA 
3810554.  3S1.S8«a.  981.9808.  a31.5Sn. 
384  0648.  384.0850.  034  0651.  384.3449. 
384.430a  984.44SI.  aM  a*4.4«2Z. 


9aiiS258. 
9840461. 
364J460. 
|f77 

•m    ralaaaw    389.    orty    TSUSA    mMbara    na32ta, 
706J6S0.  andra6.4111 
« tn  oatogonr  ass.  oaty  TSUSA  au*ar  3B5.S908. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actians  faM  wifhin  die  foretgn  afhtrs 
exception  ts  IIk  luleaiddng  provieioaa  of  5 
U.S.C  SS3(aKt|. 
Sinocreijr, 

William  RftaMUnffl. 

ChainpoM.  Comunittee  for  the  implementation 
of  Textile  Agreements. 

[FR  Doc.  86^26872  FOad  11-26-86:  •.■4S  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NAIIONAL  AERONAUTICS  AM) 
SPACE  AOMIMSTRAnON 

Federal  Acquisition  RtgiiMtlan  (FAR); 
Information  Collection  Under  0MB 
Review 

AGENCIES:  Department  of  Defense 
(DOD],  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

SUMMARV:  Under  the  provisioas  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Federal 


'  The  agreonent  provides,  in  part  that:  (1)  nvitfa 
the  exception  of  Categoiy  315,  any  speciflc  limit 
may  bv  exceeaed  tiy  not  more  than  5  percent  of  its 
square  yards  eguiaataul  IdIbL  pnwided  Sat  tke 
amount  of  the  increase  is  compensated  for  by  and 
equivalent  square  yard  deucase  in  oac  or  Baae 
other  specific  limits  in  that  agreement  yean  (2)  the 
specific  limits  frw  mileia  f  ulsfiiii  aay  be 
increased  for  carryfawid.  and  (3)  admiaistrative 
arrangements  or  adfostments  may  be  made  to 
resolve  minor  problems  <risiag  in  the 
imfileBientation  of  the  agreement 


43068 


I 
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Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection. 

AOORCSS:  Send  comments  to  Franklin  S. 
Reeder.  FAR  Desk  Officer,  Room  3235. 
NEOB.  Washington.  DC  20503. 

FOA  FURTHEll  INFOflMATION  CONTACT: 

Ms.  Victoria  Moss,  Office  of  Federal 
Acquisition  and  Regulatory  Policy  (202) 
523-4820  or  Mr.  Owen  Green,  Defense 
Acquisition  Regulatory  Council,  (703) 
697-7268. 

SUPPLEMENTARY  MFORMATKHI:  a. 

Purpose:  When  the  same  item  or  class  of 
items  is  being  acquired  by  more  than 
one  agency,  the  exchange  and 
coordination  of  pertinent  information, 
particularly  cost  and  pricing  data,  is 
necessary  to  promote  uniformity  of 
treatment  of  major  issues  and  the 
resolution  of  particularly  difficult  or 
controversial  issues.  For  this  reason,  the 
contracting  officer,  early  in  a  negotiation 
of  a  contract,  or  in  connection  with  the 
review  of  a  subcontract,  must  request 
the  contractor  to  furnish  information  as 
to  the  contractor's  or  subcontractor's 
previous  Government  contracts  and 
subcontracts  for  the  same  or  similar  end 
items  and  major  subcontractor 
components.  This  information  is 
particularly  benefldal  during  the  period 
of  acquisition  planning,  presolicitation, 
evaluation,  and  preawanl  survey.  The 
information  is  used  to  determine  a  firm's 
responsibility. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents.  2,000;  responses 
per  respondent,  10;  total  annual 
responses  20.000;  hours  per  response. 
.25:  and  total  burden  hours,  5,000. 

Obtaining  copies  of  proposals 

Requesters  may  obtain  copies  from 
the  FAR  Secretariat  (VRS).  Room  4041. 
GSA  Building.  Washington,  DC  20405. 
telephone  (202)  523-4755.  Please  cite 
0MB  Control  No.  9000-0036,  Information 
Regarding  Previous  Contracts. 

Dated:  Noveinl>er  17, 1988. 
Maigarat  A.  Willis, 
FAR  Secretariat 
(FR  Doc.  86-26715  Filed  11-28-86;  8:45  am] 

BtUMQ  CODE  MIO-CMI 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Unauthorized  Use  of  the  Global 
Positioning  System  (GPS) 

agency:  Command.  Control. 
Communications,  and  Intelligence  (CI). 


action:  Notice  of  Unauthorized  use  of 
the  global  positioning  system  (GPS) 

summary:  The  Department  of  Defense 
currently  has  a  research  and 
development  (R&D)  constellation  of 
navigation  satellites  in  orbit  that  are  the 
forerunners  of  an  operational  Global 
Positioning  System  (GPS)  constellation 
of  18  navigation  satellites  plus  three  on 
orbit  spares.  The  R&D  sateUites  plus 
operational  satellites  that  are  scheduled 
to  join  the  constellation  beginning  in 
1988,  are  essential  to  the  development  of 
the  military  user  equipment  and 
operational  uses  of  the  system.  During 
the  developmoit  and  deployment 
phases  of  the  GPS.  the  R&D  and 
operational  satellites  will  transmit 
signals  which  are  intended  only  for 
government  testing  purposes,  and  are 
not  intended  for  operational  use.  The 
signals  from  the  R&D  and  operational 
satellites  are  subject  to  change  without 
advanced  warning,  may  transmit  non- 
useable  altered  signals  for  government 
testing,  and  may  be  turned  on  and  off  at 
any  time.  Therefore,  any  use  of  the  GPS 
sateUite  signals  for  positioning, 
navigation,  time  transfer,  or  any  other 
purpose,  is  not  authorized  by  the  U.S. 
Government  and  will  be  at  tfie  risk  of 
the  user. 

On  1  January  1987.  the  GPA  Control 
Segment  will  begin  using  the  World 
Geodetic  System  (WGS)  84.  versus  the  * 
current  WGS  72,  to  upload  satellite 
navigation  message  ephermeris  data 
elements.  The  GPS  Control  Segment  has 
used  the  Department  of  Defense  (DOD) 
Worid  Geodetic  System  (WGS  72)  as  the 
modeling  basis  for  GPS  satellite 
ephermeris  generation  during  the  early 
phases  of  the  GPS  system  development 
and  production. 

Since  the  advent  of  WGS  72,  the 
Defense  Mapping  Agency  (DMA)  has 
continued  to  refine  the  WGS  modeling 
process  and  has  evolved  the  new  WGS 
84  version  which  is  a  significant  change 
and  improvement  over  WGS  72.  DMA  is 
in  the  final  process  of  the  development 
and  implementation  of  the  WGS  84.  The 
GPS  Control  Segment  will  begin  using 
WGS  84  for  satellite  vehicle  broadcast 
message  elements  on  1  January  1987. 
Althoiigh  the  two  versions  of  die  WGS 
are  similar,  use  of  the  WGS  72 
description  in  GPS  receivers,  without 
acounting  for  the  difference  in  WGS  84, 
will  result  in  systematic  biases  and 
geographically  variable  positioning 
errors. 

When  the  GPS  is  declared  fiilly 
operational,  an  event  that  is  scheduled 
to  occur  in  1991,  the  DOD  intends  to 
provide  GPS  Standard  Positioning 
Service  (SPS)  to  any  user,  worid-wide, 
at  an  accuracy  of  100  meters,  Two 


Distance  Root  Mean  Square  (2  DI^S). 
There  is  no  plan  to  charge  users  for  this 
service. 

ADDRESS:  Office  of  the  Assistant 
Secretary  of  Defense,  Command, 
Control,  Communications,  and 
Intelligence,  Room  3D174,  The  Pentagon, 
Washington,  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT 

Colonel  Phillip  Baker,  telephone  (202) 
695-6123,  for  general  information  on 
GPS.  Questions  regarding  WGS  should 
be  directed  to  Mr.  Michael  Ellett, 
telephone  (213)  643-0191. 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  86-26733  Fifed  11-26-S6: 8:45  am] 

BILUNO  CODE  M1<M>1-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advtoory  Committee  Meeting 

summary:  Woridng  Group  C  (Mainly 
Opto  Electronics)  of  the  DOD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

date:  The  meeting  will  be  held  at  IKX) 
p.m.  on  Monday,  1  December  and  9:00 
a.m.  on  Tuesday,  2  December  1986. 

address:  The  meeting  will  be  held  at 
the  Naval  Ocean  ^sterns  Center, 
Building  33.  (Cloud  Room],  San  Diego, 
California  92152. 

FOR  FURTHBI  WFOMIATMN  CONTACT: 

Gerald  Weiss,  AGED  Secretariat,  201 
Varick  Street  New  York,  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects.  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effbctive  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industa^,  universities  or  in  their 
laboratories.  Tliis  opto-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  detectors  and  lasers. 
The  review  will  indude  classified 
program  details  throughout. 

In  accordance  with  section  10(d]  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C.  App.  U  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  natters  listed  in  5 
U.S.C.  552(c)(1)  (1982),  and  that 
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acoordragly.  this  neetiiig  will  be  doaed 

to  the  paU^ 

Linda  M.  Laww. 

A  ItemateOSD  Federal  HeghterLitmoii 

tjjjiccr,  iJcpOiaSftcfn  of  £JcfBftsc» 

November  20,  tWB. 

[FR  Doc  86-26762  Filed  11-26-86;  8:45  am] 
BHJJNQ  CODE  3IW-0Mi 


Departniant  of  the  Mr  Fore* 

CanceOafkin  of  USAF  Sctanfiflc 
Advisory  Board  HMtlng 

The  meetag  of  die  USAF  Sdentific 
Ailviwiiy  Boanl  Ail  Hoc  GoBnattee  oa 
MfButeaiaa  ffi  PeBetFBtioa  Aids, 
■cheduled  to  aicet  at  Headqaartn« 
BaUntic  liiaoie  Office.  NortoB  AFB  CA. 
OB  Noveiiber  24-2S.  1968.  ka*  beea 
canceled.  The  aieedog  arat  anaonnced 
on  November  6, 1986,  51  FR4B3S2. 

Air  Foive  Federal  RegkterLiaiwomOf^txr. 
(PR  Doc.  8»-»73S  Filed  n-a»-«i;  6:45  an] 


DeparlRMnt  Of  Iho  Anny 


Boanfe  Hoyoa  of  Cloaed 
Meeting 

In  accordance  with  section  lt)(a){21  of 
the  Federal  Adviiory  Coanailtee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting; 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  Tnes.  ft  Wed.,  16-17 
December  1986. 

Tines  of  meeting:  0730-1700  hoars 
each  day. 

Place:  LTV  Aerospace  and  Defense 
Company,  1725  }efferaon  DavTS 
Highway,  Strite  900,  AHington,  VA. 

Agenda:  Hie  Army  Science  Board  Ad 
Hoc  Subgroup  for  ERcctiyeness  Review 
of  ARDEC  will  meet  for  the  purpose  of 
reviewing  additional  ARDEC  protgrama. 
conducting  discussions  with  customers 
of  ARDEC  prodacts  eotd  aervioea,  and 
meeting  widi  cognizant  repreaeatatives 
of  the  DA  Staff.  The  panel  wfl  meet  in 
executive  aeesion  to  diacoaB  &eir 
emerging  observations,  identifying 
additional  mfonnational  requireaients, 
and  methodology  for  oonlimang  the 
review.  Hiis  meeting  will  be  dosed  to 
Oie  public  in  accordance  wi&  aec^on 
552b(c]  of  Title  5,  U.S.C.  specifically 
aabporagraph  (1)  thereof,  and  T^tie  5, 
U.S.C.,  Appiendix  1,  sabsectton  10(d). 
The  daasified  aad  aondasaified  antters 
to  be  discussed  wn  so  inextric^ily 
intertwined  so  as  to  piedude  opening 
any  portion  of  the  owetiag.  Tlie  ASB 
Adnnaisbative  Officer,  Sally  Warner, 


n»y  be  coalacted  for  further 
infionnatiaa at  (aoz)  085-3030  art 

7010. 
SdyAWaraar, 

Admmgtratfre  Officer,  Army  Sdettoe  Board. 
[FR  Doc.  m-2B734  Filed  11-26-68: 8.-4S  sni) 
aaism  CODE  S7ie-«»-a 

DEFAinilENT  OF  EDUCATION 


fortha  National  Contar  for  ftoooareb  In 
Vocattonai  EducaHon  (CFDA  M.051> 

Purpose:  To  provide  a  grant  to  a 
noaprofit  eotity  associated  with  a  public 
or  private  nooproGt  university  for  the 
flve-year  operation  of  the  National 
Center  for  Research  in  Vocational 
Edacatioa. 

leadline  For  TraasmittaJ  cf 
Applications:  August  14, 1987. 

Applications  Available:  DeceaAer  5, 
1986. 

A  vailabJe  Ftmds  $6  oiliioa  annually. 

Project  Period:  S  years  beginaing 
lanaaiy  U.  198& 

Applioabie  RegulatioMis:  (a)  Ilie 
regM^tkws  ia  34  CFR  Part  417;  and  (bj 
The  Edacation  Departaient  General 
AdninistraliTe  ReipilatioBS.  34  CFR 
Parts  74.  75, 77,  and  78. 

For  Applioations  or  Ij^oratatioa 
Contact  Muy  G.  LoveU.  U.S. 
Departnent  oi  Education.  Office  of 
Vocatsonal  and  Adalt  fiducatiaa.  400 
Maryland  Avenue,  SW.  Roob  510 
Reporters  Baildii«.  Washiagtoa.  DC 
20202.  Tdephoae  (202)  732-2371. 

Pngnma  Authority:  20  U.SXI  2404. 

Dated:  Novenber  M,  1M6. 
|olin  K.  iTU. 

Acting  Assistant  Secretary  for  Vocatkmal  and 

Adaft  Edacation. 

[FR  Doc.  86-ZB7S1  raed  11-28-86: 8:45  am] 

aiLLBMI  CODE  4S0O-O1-a 


DEPARTMENT  OF  ENERGY 

BonnevWe  Power  AdmlwIstraBon 

[BPAFUaNttRSES] 

Proposed  IMS  Resource  Strategy; 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Scoping  Meetings 

aqenct:  Bonneville  Power 
AdHMnistration  (BPA),  DOE. 
ACnoK  Notice  of  intent  to  prepare  on 
environmental  inqmct  statement  (EIS], 
announcement  of  scoping,  notice  of 
scoping  meetings,  and  request  for 
comment. 


;  BPA  hereby  gives  aotioe  of  its 
intent  to  pr^nre  and  ooosider  an 


Environneatal  iaH»ct  Staiement  (EiS) 
on  the  1968  Resource  Strategy. 

The  Resource  Strategy  is  a  tinnanrat 
that  is  prepared  aomially  to  descriw 
BPA's  oonservation  and  geoeratiqg 
resources  program  priorities  for  a  ^vea 
rate  and  budget  period,  in  the  context  of 
a  long-term  planning  horizon.  The  1900 
Resource  Strategy  wiU  be  a  key  input  to 
BPA's  1000  rate  case  and  fiscsl  year 
1990  badget  process,  lo  develupisg  its 
Resource  Strstegy,  BPA  examines  Ibe 
Northwest  Power  Plaanag  Council's 
(Coancai  ktert  Power  Plan  snd 
identifies  pro^aias  to  inqjienwat  the 
Power  Plan.  The  Coandf  s  Power  Pian 
presents  a  portfolio  of  poweri 
for  tbe  region,  rankng  tbese  i 
by  cost,  type,  and  seqaence  of 
devefopment.  The  Conmcil's  Power  Plan 
is  BPA's  pnncipai  gaide  to  action.  Tbe 
Resosroe  Strategy  esophasizes  those 
actions  BPA  must  take  in  the  near  tens 
constdraiag  kng-tenn  needs.  Its 
development  also  provides  forum  for 
resolving  reaoaroe-related  poli^  issuea. 

The  proffaaaoatic  EiS  arill  analyse 
the  eavironmeatal  impacts  of  the 
alternative  strategies  wiiidi  BPA  arill 
examine  for  aweting  fotioe  demanda  for 
electricity.  BPA  expects  that  tbe 
analysis  in  this  EIS  will  be  broad  enough 
to  eaooaipass  future  Resovoe  Strategies 
which  continue  along  the  same  general 
direction.  Therefore,  BPA  anticipates  the 
need  to  update  the  EIS  only  when 
signifeant  changes  in  the  strategy  oocar. 
The  analysis  in  the  EIS  will  ibcos  on  the 
enviroranental  differences  among 
altematiTe  combinations  of  re9omt»s.  ft 
will  be  used  by  decisionmakers,  along 
with  the  results  of  other  analyses,  in 
selecting  a  preferred  Resource  Strategy. 
The  EIS  will  also  encompass  any 
specific  proposals  for  action  that  aiay  be 
contained  in  the  Resource  Strategy. 

During  the  development  of  the  1968 
Resource  Strategy,  BPA  plans  to  develop 
alternative  levels  for  conservation  and 
generation  programs  and  projects 
focusing  on  fiscal  years  1990  through 
1994.  These  levels  will  reflect  the 
outcome  of  various  studies  to  detumine 
what  the  resource  picture  would  look 
like  if  BPA  served  the  electrical  needs  of 
the  entire  region:  and  will  reflect  the 
feasibility  of  firming  up  supplies  of 
nonfirm  hydropower  throt^  various 
means,  including  the  use  of  direct 
service  industry  [DSI]  intemiptibility, 
combustion  turbines,  and  contractual 
mechanisoM.  BPA  wriU  also  incorporate 
in  the  1988  Resource  Strategy  the 
conclusions  of  its  1987  study  of  whether 
to  restart  terminate,  or  continue  to 
preserve  Washington  Public  Power 
Su{qily  ^tem  Nuclear  Plants  (WNP)-l 
and -3. 


BEST  COPY  AVAILABLE 


I 

43070  Federal  Register  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  NoticeL 


DATES:  Two  scoping  meetings  will  be 
held: 

December  12. 1:00  p.m.,  415  First  Avenue 
North,  Room  250,  Seattle.  Washington 

(Please  call  Mr.  Terry  Esvelt  at  206-442- 
4T30  if  you  plan  to  attend.) 

December  16, 1:30  p.m.,  1005  NE.  Holladay, 
Room  464,  Portland,  Oregon 

Responsible  Official:  Mr.  Roy  B.  Fox, 
Environmental  Coordinator  for  the 
Office  of  Power  and  Resources 
Management,  is  the  responsible  official 
for  the  development  of  the  EIS  on  the 
1988  Resource  Strategy,  and  may  be 
contacted  at  (503)  230-4261  in  Portland. 
FOR  RNITHER  INFOflMATK>N:  Written 

comments  on  the  scope  of  the  EIS  and 
the  environmental  analysis  should  be 
submitted  to  Mr.  Anthony  R.  Morrell, 
Environmental  Manager,  at  P.O.  Box 
3621-8),  Portland,  Oregon  97208,  by 
December  31, 1986. 

To  have  your  name  placed  on  the 
Resource  Strategy  or  the  EIS  mailing  list, 
or  for  other  questions,  please  call  the 
Public  Involvement  office  at  230-3478  in 
Portland.  Toll-free  lines:  Oregon  callers 
may  use  800-452-8429;  callers  in 
California,  Idaho,  Montana.  Nevada, 
Utah,  Washington,  and  Wyoming  may 
use  800-547-6048. 

Information  may  also  be  obtained 
from: 

Mr.  George  Gwinnutt,  Lower  Columbia 
Area  Manager,  Suite  288, 1500  Plaza  Building, 
1500  NE.  Irving  Street,  Portland,  Oregon 
97232,  503-230-4551. 

Mr.  Ladd  Sutton.  Eugene  District  Manager, 
Room  206.  211  East  Seventh  Avenue,  Eugene, 
Oregon  97401,  503-^7-6952. 

Mr.  Wayne  Lee,  Upper  Columbia  Area 
Manager,  Room  561,  West  920  Riverside 
Avenue,  Spokane.  Washington  99201,  509- 
456-2518. 

Mr.  George  E  Eskridge.  Montana  District 
Manager,  800  Kensington,  Missoula,  Montana 
59801,  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager.  P.O.  Box  741,  Wenatchee, 
Washington  98801,  509-662-4377.  extension 
379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager.  415  First  Avenue  North,  Room  250, 
Seattle,  Washington  98109,  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  West  101  Poplar.  Walla 
Walla.  Washington  99362,  509-522-6226. 

Mr.  Robert  N.  Laffel.  Idaho  FalU  District 
Manager,  531  Lomax  Street,  Idaho  Falls, 
Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise  District 
Manager,  Room  376.  550  West  Fort  Street, 
Boise,  Idaho  83724,  208-334-^37. 
SUPfiLEMENTARV  INFORMATION: 

Background 

BPA's  Resource  Strategy  assesses  the 
alternative  loads  that  the  Administrator 
may  have  to  serve,  explains  how  the 
Administrator  proposes  to  serve  those 


loads  with  additional  conservation  and 
generating  resources,  and  explains  the 
rationale  for  the  proposal.  It  translates 
general  conclusions  based  on  analysis 
and  guidance  from  the  Council's  Power 
Plan  into  levels  of  conservation  and 
generation  programs  (acquisition, 
research  and  development,  etc.). 
Development  of  the  Resource  Strategy 
also  provides  a  forum  to  resolve  certain 
issues  which  are  significant  to  near-term 
and  long-term  power  resource  planning 
and  development. 

EPA  staff  is  working  on  the  1988 
Resource  Strategy  by  defining 
significant  issues  to  consider  in  the  next 
2  years.  Teams  have  begun  consulting 
with  various  groups  for  information  and 
comment.  The  draft  1988  Resource 
Strategy  and  EIS  will  be  distributed  in 
Fall  1987;  the  final  strategy  and  EIS  will 
be  available  in  Spring  1988. 

Alternatives 

The  Resource  Strategy  will  be 
composed  of  different  resource 
alternatives  open  to  BPA.  A  set  of 
conservation  and  generating  resource 
actions,  together  with  the  timing  of  such 
actions,  constitutes  a  single  resource 
alternative.  BPA  will  identify  a  range  of 
possible  alternatives,  and  then  analyze 
the  consequences  of  each  in  terms  of  a 
range  of  impacts,  such  as  rate  effects, 
environmental  impacts,  financial 
impacts,  and  net  economic  costs  both  to 
the  region  and  to  various  customer  rate 
classes  in  the  region. 

The  resource  alternatives  which  BPA 
will  analyze  in  the  EIS  will  be  identified 
through  public  comment  during  the  EIS 
scoping  period  and  through  other  public 
processes  associated  with  the  Resource 
Strategy  development,  including  the 
guidance  of  the  Council's  Power  Plan. 
The  altemativei  can  range  from  very 
low  resource  acquisition  levels  to 
aggressive  levels  of  acquisition  such  as 
purchasing  options  on  coal  plants  and 
providing  large  incentives  for 
conservation  measures. 

The  analysis  will  examine  these 
alternatives  under  a  wide  variety  of 
assumptions  reflecting  some  key 
uncertainties,  such  as  uncertain  load 
growth  and  the  variability  in  output  of 
the  hydro  system  due  to  variations  in 
precipitation. 

The  principle  of  the  analysis  is  simple, 
but  its  execution  is  complex.  The 
analysis  must  consider  many  thousands 
of  quantitative  relationships  among 
loads  and  resources,  as  well  as 
qualitative  factors.  It  is  important  to 
emphasize  that  such  analysis  does  not 
produce  a  "best"  Resource  Strategy.  In 
this  situation  it  is  impossible  to  find  a 
strategy  which  is  best  in  all  ways.  For 
example,  a  strategy  which  could 


produce  a  long-term  economic  benefit  to 
the  entire  region  might  also  have 
negative  near-term  rate  impacts  on 
certain  customer  classes  or  require 
levels  of  long-term  financing  from  third 
parties  and  BPA  which  cannot  be 
achieved. 

Major  Resource  Strategy  Issues 

Certain  components  are  common  to 
any  Resource  Strategy.  These  include: 
(1)  Conducting  an  analysis  of  loads  and 
resources  to  assess  combinations  of 
resources  that  could  be  acquired  by  BPA 
in  the  future;  and  (2)  program  planning 
for  conservation  and  generating 
resources,  by  which  proposed  program 
levels  and  costs  are  determined  as  the 
basis  for  preparing  BPA's  budget.  These 
components  will  be  incorporated  into 
the  1988  Resouirce  Strategy  as  proposed 
program  levels  for  fiscal  years  1990 
through  1994. 

Following  are  the  key  subject  areas  of 
the  Resource  Strategy.  The  outcome  of 
these  various  subjects  will  be  a  range  of 
alternative  strategies  fit)m  which  a 
preferred  strategy  and  program  levels 
will  be  chosen.  It  there  are  proposals  for 
action  to  implement  the  preferred 
strategy,  they  will  be  analyzed  in  the 
EIS.  in  terms  of  the  impacts  which  they 
have  on  the  quality  oT  the  human 
environment. 

A.  Administrator's  Obligation 

The  Administrator's  Obligation 
Studies  seek  to  gain  more  information 
on  how  customer  utilities  will  make 
decisions  on  building  their  own 
resources  or  turning  to  BPA  to  meet  their 
loan  growth.  The  Resource  Strategy  may 
identify  specific  actions  that  BPA  might 
take  to  achieve  certain  goals,  such  as 
contractual  arrangements  or  incentive 
programs.  If  specific  actions  are 
proposed,  an  environmental  analysis 
would  be  included  in  the  EIS. 

B.  Strategies  for  Finning  Nonfirm 
Hydropower 

For  the  1988  Resource  Strategy,  BPA 
will  analyze  alternative  ways  of  making 
firm,  dependable  power  out  of  power 
that  cannot  always  be  counted  on  due  to 
variability  in  river  flows  and. 
consequently,  in  hydro  system  output. 
These  alternatives  might  include 
backing  nonfirm  resources  with  the  use 
of  combustion  turbines,  contracting  for 
the  use  of  extraregional  resources,  load 
management,  or  changing  the  planning 
criteria  for  the  hydroelectric  system. 

The  EIS  would  look  primarily  at  how 
changes  to  hydro  system  operations 
would  affect  fish  and  wildlife  resources. 
The  analysis  will  also  include  air  quality 
issues  associated  with  combustion 
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turbine  operations  and  changes  in 
extraregional  generation  patterns. 

C.  WNP-land-3Study. 

The  1988  Resource  Strategy  will 
incorporate  the  study  conclusions 
reached  during  a  public  process  in  1986 
and  1987  on  whether  termination, 
completion,  or  continued  preservation  is 
the  best  choice  for  one  or  both  of  the 
nuclear  projects.  The  EIS  will  reflect 
these  conclusions. 

Major  Environmental  Concerns 

The  tentative  scope  of  the  1988 
Resource  Strategy  includes  those  issues 
which  are  described  above.  The  thread 
common  to  these  issues  is  their 
implication  for  BPA's  resource  activities 
in  the  near  future — on  the  need  for 
resources,  on  the  makeup  of  the 
preferred  mix  of  resources,  and  on  how 
those  resources  would  be  acquired  by 
BPA.  Thus,  the  common  environmental 
theme  will  be  a  comparison  of  the 
environmental  impacts  of  various 
conservation  and  generating  resources. 
The  EIS  will  examine  the  impacts  of  the 
range  of  alternative  combinations  of 
resources  that  BPA  could  acquire  in  the 
future.  The  EIS  will  focus  on  resource 
decisions  that  are  contained  in  the 
Resource  Strategy,  and  will  not  attempt 
to  re-evaluate  the  underlying 
assumptions  or  studies  conducted  by 
BPA.  The  EIS  will  also  analyze  any 
proposal  for  action,  considering  the 
effect  it  may  have  on  the  need  for 
resources,  and  for  the  extent  to  which  it 
affects  the  timing,  amount,- or  selection 
of  one  resource  type  over  another. 

The  folowing  list  shows  the  relevant 
environmental  impact  categories  that  we 
expect  to  address  in  the  EIS. 

1.  Conservation  resources:  The 
impacts  of  known  and  available  energy 
conservation  measures  on  air  quality  as 
well  as  any  relevant  socioeconomic 
impacts. 

2.  Thermal  resource  development-  The 
impacts  of  additional  thermal  resource 
development  on  air,  land,  and  water 
quality.  Incentive  for  thermal 
development  vary  by  the  load  which 
BPA  serves. 

3.  Thermal  resource  operations:  The 
impacts  of  changes  in  generation 
patterns  of  existing  resources,  both  in 
the  Federal  system  and  for  the  entire 
region.  For  example,  the  EIS  will  include 
generic  discussions  of  coal,  nuclear,  and 
combustion  turbine  generation. 
Generation  patterns  may  vary  according 
to  the  amount  and  type  of  loads  which 
BPA  serves. 

4.  Hydro  development:  The  impacts  of 
additional  hydro  development  on  air, 
land,  aqd  water  quality,  and  any  effects 
on  fisheries  resources.  Incentives  for 


hydro  development  may  be  ejected  by 
the  load  which  BPA  serves. 

5.  Hydro  system  operations:  The 
impacts  of  changes  to  river  elevations 
and  flows  on  Hsh  and  wildlife, 
recreation,  irrigation,  and  cultural 
resources.  Changes  may  occur  if  BPA 
adopts  some  strategies  for  firming 
nonfirm  hydropower.  imports  resources, 
or  varies  the  amount  and  type  of  loads 
which  it  serves. 

8.  Canadian  resources:  The  impacts  of 
changes  to  hydro  operations  and 
development  in  Canada  as  a  result  of 
interregional  power  acquisitions.  The 
changes  could  occur  if  Canadian 
resources  are  developed  or  operated  for 
sale  to  the  Pacific  Northwest. 

7.  Extraregional  resources:  Changes  in 
the  availability  of  BPA  power  to  sell  to 
other  regions  could  affect  California 
utility  operating  and  planning  decisions, 
which  may  have  environmental 
consequences. 

8.  Socioeconomics:  The  impacts  of 
conservation  and  generating  resource 
actions  on  human  activities, 
communities,  and  institutional 
arrangements.  This  category  would 
include  an  analysis  of  any  changes  in 
loads  or  operations  of  BPA's  customers. 

Related  Issues 

BPA  is  currently  preparing  an  EIS  on 
its  power  sales  contracts  in  response  to 
a  lawsuit  filed  in  1981.  This  EIS  will 
examine  BPA's  existing  contracts  with 
its  customers.  A  relationship  between 
the  Resource  Strategy  and  the  power 
sales  contracts  exists  because  the 
strategy  may  propose  methods  of 
meeting  power  supply  obligations  which 
are  estabUshed  through  the  contracts.  A 
relationship  between  the  two  EISs 
would  occur  if  the  Resource  Strategy 
identifies  the  need  for  contractual 
mechanisms  to  promote  BPA  becoming 
the  region's  provider  of  resources  to 
meet  future  electrical  energy  needs. 

Related  Documents 

Copies  of  the  1986  Resource  Strategy, 
an  Issue  Backgrounder  on  the  Resource 
Strategy,  and  an  Issue  Alert  on  the 
future  of  WNP-1  and  -3  are  available 
from  BPA's  Public  Involvement  office. 
BPA  will  also  be  preparing  various 
public  materials  on  the  1987  and  1988 
Resource  Strategies. 

Issued  in  Portland,  Oregon,  on  November 
13. 1986. 
James  ],  Jura. 
Administrator. 

[FR  Doc.  86-26836  Filed  11-26-86;  8:45  am) 
BILUNO  CODE  C450-01-M 


Economic  Regulatory  Administration 

[Dodtet  No.  ERA-CAE-C7-03;  OFF  Cm*  No. 
65041-9330420-24] 

Acceptance  of  Petition  From  O'Brien 
Energy  Systems  for  Exemption  From 
the  ProhUiitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  and 
Availability  of  Certification 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  acceptance. 

summary:  On  October  22.1988,  O'Brien 
Energy  Systems,  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  proposed 
cogeneration  facility  to  be  located  in 
Sahnas,  California,  from  the  prohibitions 
of  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.]  ("FUA"  or  "the 
Act").  Title  n  of  FUA  prohibits  both  the 
use  of  petroleimi  and  natural  gas  as  a 
primary  energy  source  in  any  new 
powerplant  and  the  construction  of  any 
such  facility  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemption  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500.  501  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25, 1982  (47  FR  29209. 
July  6. 1982).  and  are  found  at  10  CFR 
503.37. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INRMMATION  section 
below. 

As  provided  in  sections  701(c)  and  9d) 
of  FUA  and  10  CFR  501.31  and  501.33. 
interested  persons  are  invited  to  submit 
written  comments  in  regard  to  this 
petition  and  any  interested  person  may 
submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue  SW.,  Room  lE- 
190,  Washington.  DC  20585.  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
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from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  liearing,  nnless 
ERA  extends  such  period  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Fecieral  Register. 

Docket  No.  ERA-CftE-87-C3  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHn  INPOMMATION  CONTACT 

John  Boyd.  Office  of  Fuels  Programs, 
Economic  Regulatory  Adnunistration, 
1000  bidependence  Avenue,  SW., 
Room  GA-093,  Washmgton,  DC  20585, 
Telephone:  (202)  252-4523 

Steven  E.  Ferguson,  Esq.,  OfRce  of 
General  Ck>unsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue  SW., 
Washington,  DC  20685,  Telephone: 
(202)  252-6047. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  cogeneration  facility  will 
consist  of  9  General  Electric  (GE)  gas 
turbine  which  will  operate  at  base  load, 
in  conjunction  with  a  hot  gas  generator 
and  one  three  level  pressure  heat 
recovery  boiler  with  a  supplementary 
duct  burner  capable  of  producing 
163,000  Ib/hr  of  high  pressure  steam. 
The  facility  will  use  natural  gas.  The 
wast  heat  recovery  boilers  rely  primary 
upon  the  turbine  generator's  exhaust 
heat.  The  steam  turbine  will  accept  high 
pressure  steam  from  the  boiler  and 
deliver  low  pressure  steam  and/or 
generate  additional  electricity.  The 
facility  will  have  a  power  production 
capacity  of  approximately  41.5  MW 
during  summer  on-peak  operating 
conditions.  Its  heat  input  requirements 
for  natural  gas  is  342.81  MW  BTU/hr. 
For  lower  heating  value  basis,  and 
380.62  MW  BTU/hr.  on  a  higher  value 
basis.  The  facility's  capacity  is  expected 
to  be  95  percent  and  its  utilization  factor 
will  be  95  percent. 

,  Merchants  Refrigeration  (MR)  will 
purchase  all  the  refrigerant  output  of  the 
facility,  which  will  be  utilized  for  cold 
storage.  Salinas  Tallowing  and  Semplot 
Foods  will  purchase  the  steam  output 
The  electrical  production  of  the  facility 
will  be  pugAased  by  Pacific  Gas  and 
Electric  (PS&E). 

Section  212(c)  of  the  Act  and  10  CFR 
503.7  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Tide  II  of  FUA.  In 
accordance  with  the  requirements  of 
9  503.37(a)(1),  the  petitioners  have 
certified  to  ERA  that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogneration  facility  will  be  less  tiian 
that  which  would  otherwise  be 


consumed  in  the  absence  of  the 
proposed  powerplant,  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  508.37(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

On  May  22, 1986.  DOE  published  in 
the  Federal  Register  (51  FR 18866)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliMce  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Parsuant  to  the  amended 
guidelines,  the  grant  or  denial  of  a 
cogneration  FUA  permanent  exemption, 
is  among  the  classes  of  actions  that  DOE 
has  categorically  exclused  from  the 
requirements  to  prepare  an 
Environmental  Impact  Statement  or  an 
Environmental  Asssessment  pursuant  to 
NEPA  (categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantiy 
affect  the  quality  of  the  human 
environment.  The  petitioners  have 
certitied  that  they  will  secure  all 
applicable  permits  and  approvals  prior 
to  commencement  of  operation  of  the 
new  unit  under  exemption. 

DOE's  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
the  petitoners'  pursuant  to  19  CFR 
503.13,  together  with  other  relevant 
information.  Unless  it  appears  during 
the  proceeding  on  the  petitioner's 
petition  that  the  grant  or  denial  of 
exemption  will  significantly  affect  the 
quality  of  the  human  environment,  it  is 
expected  that  no  additional 
environmental  review  will  be  required. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
the  petitioners  are  entiUed  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington,  DC,  on  November 
20, 1986.' 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

[FR  Doc.  B6-26811  Filed  11-26-86;  8:45  am] 

BILUNQ  CODE  e450-«1-« 


[ERA  Docket  No.  SS-M-NG] 

Natural  Gas  Importo;  Forest  Marketing 
Corp^  ApplicatkNi  To  Import  Natural 
Gas  From  Canada 

AOENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  AppUcation  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  for  Short-Term  and 
Spot  Sales. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  7. 1986.  of  the  application 
of  Forest  Marketing  Corporation  (FMC) 
for  blanket  authoriaation  to  import  from 
Canada  up  to  a  total  of  100  Bcf  (rf 
natural  gas  during  a  two-year  term 
beginning  on  the  date  of  first  delivery. 
The  natural  gas  would  be  purchased 
from  a  variety  of  suppliers  located  in 
Canada.  The  Canacfian  gas  would  be 
sold  in  the  U.S.  on  a  short-term  and  spot 
market  basis  to  such  purchasers  as  local 
distj^bution  companies,  electric  utilities, 
pipelines  and  industrial  and  commercial 
end-users.  FMC  would  import  the  gas  for 
its  own  account  or  as  an  agent  for  both 
Canadian  suppliers  and  U.S.  purchasers. 
The  firm  intends  to  use  existing  facilities 
to  transport  the  imported  gas.  and 
proposes  to  inform  the  ERA  of  the  date 
of  its  first  transaction,  and  to  file 
quarterly  reports  to  the  ERA.  The 
quarterly  reports  would  be  filed  withm 
30  days  following  each  calendar  quarter 
and  would  show  the  details  of  each 
transaction  including:  parties,  price, 
volume,  transporters,  term  of  the 
agreements,  take-or-pay  or  make-up 
provisions,  if  any,  points  of  entry,  and 
markets  served. 

The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene,  or 
notices  if  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  Decembef  29, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Peters,  Jr,  Natural  Gas 
Division,  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  GA-078, 1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202)  252-8162 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6H-042, 1000 
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Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  252-6667. 
SUPPUEMENTARY  INFORMATION:  The 

decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  the  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  responses  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  this 
proceeding  and  to  have  written 
comments  considered  as  a  basis  for  any 
decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  apphcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  252-9478.  They  must  be  filed  no 
later  than  4:30  p.m.,  December  29, 1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  for  an  oral 
presentation  should  identify  the 
substantial  question  of  fact,  law  or 
policy  at  issue,  show  that  it  is  material 


and  relevant  to  a  decision  on  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  upon  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  FMC's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  November  20, 
1986. 

Robert  L  Davies, 

Director,  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

[FR  Doc.  86-26810  Filed  11-26-86;  8:45  am] 

BtLUNG  CODE  M50-01-M 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  88  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

NAME:  Basic  Energy  Sciences 
Advisory  Comnvittee  (BESAC). 

DATE  ANT)  TIME:  December  17. 
1986—9:00  a.m.— 5:00  p.m.;  December  18, 
1986—9:00  a.m.— 3:00  p.m. 

PLACE:  Conference  Room  6E-069, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

CONTACT:  Louis  C.  lanniello. 
Department  of  Energy,  Office  of  Basic 
Energy  Sciences  (ER-11),  Office  of 
Energy  Research,  Washington,  DC 
20545,  Telephone:  301/353/3081. 

PUPPOSE  OF  THE  COMMITTEE:  To 
provide  a  advice  on  a  continuing  basis 
to  the  Secretary  of  the  Department  of 
Energy  (DOE),  through  the  Director  of 
Energy  Research,  on  the  many  complex 
scientific  and  technical  issues  that  arise 
in  the  development  and  implementation 


of  the  Basic  Energy  Sciences  (BES) 
program. 

TENTATIVE  AGENDA:  Briefings  and 
discussions  of: 

December  17, 1986 

•  Presentations  by  staff  of  the  Basic 
Energy  Sciences  Program 

•  Discussions  of  Major  facilities 

•  Public  Comment  (10  minute  rule) 

December  18, 1986 

•  New  Research  Directions 

•  Organization  of  BESAC 

•  Next  meeting 

•  Public  Comment  (10  minute  rule) 
PUBUC  PARTICIPATION:  The 

meeting  is  open  to  the  public.  Written 
statements  may  be  filed  with  the 
Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Louis  C. 
Inniello  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

TRANSCRIPTS:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room.  lE^ 
190.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC.  between  9:00  a.m.  and 
4:00  P.M..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  November 
24. 1986. 
}.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 

Officer 

(FR  Doc.  86-26837  Filed  11-26-86:  8:45  am] 

BILLING  CODE  MSO-OI-M 


Federal  Energy  Reguiatory 
Commission 

(Docket  No.  TA87-2-32-000. 001] 

Colorado  Interstate  Gas  Co^  Proposed 
Change  in  FERC  Gas  Tariff 

November  24, 1986. 

Take  notice  that  on  November  14, 
1986,  Colorado  Interstate  Gas  Company 
(GIG)  filed  Twenty-Seventh  Revised 
Sheet  No.  7,  Twenty-Eighth  Revised 
Sheet  No.  8,  Alternate  Twenty-Seventh 
Revised  Sheet  No.  7  and  Alternate 
Twenty-Eighth  Revised  Sheet  No.  8  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 


I 


I 


UMI 


43t74 


Accopding  to  S  381.103(b)(2Kiii)  of  the 
Commission's  regulations  (18  CFR 
38l.l03(bK2Miii)l.  the  date  of  fiUng  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  November  19, 
1986,  CIC  states  that  these  revised 
sheets  reflect  the  15^  mills  per  Mcf  Gas 
Research  fawtitute  [CRI)  charge 
authorized  by  C<Hnmission  C^inion  No. 
252  issued  on  September  19, 1986,  in 
Docket  No.  RP86-117-000.  CIG  requests 
that  the  proposed  tariff  sheets  be  made 
effective  on  January  1, 1987.  CIG  further 
states  that  pursuant  to  Paragraph  24  of 
CIG's  FERC  Gas  Tariff.  Original  Volume 
No.  1.  said  GRl  charge  apphes  only  to 
sales  and  transportation  deliveries  to 
and  fcr  distributors  for  resale,  to 
pipelines  which  are  not  members  of  GRI, 
and  for  any  parties  receiving  a  sales  or 
transportation  service  who  are  not 
members  ofpRI. 

CIG  respectfully  requests  the 
Commission  to  grant  any  waivers  of  the 
Commission's  regulations  as  it  may 
deem  necessary  to  accept  this  filing. 

Copies  of  the  filing  have  been  served 
upon  CIG's  jurisdictional  customers  and 
other  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  1, 1986.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86^28621  Filed  11-28-86;  8:45  am] 

BIUJNO  CODE  •717-01-M 
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[Docket  No.  RP8^170-001] 

Mississippi  River  Transmission  Corp.; 
Compliance  Filing 

Noveinber  24, 1980. 

Take  notice  that  on  November  14, 

1986,  Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
Substitute  Eighteenth  Revised  Sheet  No. 
4  to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  to  be  effective  April  1. 

1987.  According  to  S  381.103(b)(2)(iii)  of 
the  Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  November  18, 
1988. 

This  revised  tariff  sheet  was  filed  in 
compliance  with  Ordering  Paragraph  [¥) 
of  the  Commission  Order  issued  October 
31, 1986  in  the  captioned  proceeding. 
M9f  states  that  its  filing  does  not 
constitute  a  waiver  of  any  legal  right 
MRT  has  to  chaBenge  the  Commission's 
October  31, 1986  disposition  of  the 
advance  payment  issue. 

Copies  of  the  filing  have  been  served 
upon  MRT's  jurisdictional  customers, 
the  state  commissions  of  Arkansas, 
Illinois,  and  Missouri,  and  all  parties  to 
this  proceeding. 

Any  person  desiring  to  be  hearcl^  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  1, 1986.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  , 

Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-26823  Filed  11-26-86;  8:45  am] 

MLUNG  CODE  •717-01-« 


[Doclcet  No.  6-2570-003,  ttc] 

Phillips  66  Natural  Qas  Company  etal., 
Applicatione  for  Afawidonment  and 
Blanlcet  Umtted-Tenn  Certificate  With 
Pre-Granted  Abandonment 

November  21, 1988. 

Take  notice  that  each  of  the 
applicants  listed  herein  have  filed 
applications  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service  or  Sor  a  blanket 
limited-term  certificate  with  pre-granted 
abandonment  to  sell  natural  gas  for 
resale  in  interstate  commerce,  as 
described  herein. 

The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  43fr-A,  issued  October  9.  and 
December  12. 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  apphcations  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  i>arty 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Kenneth  F.  Plumb, 

Secretary. 


Docket  No.  and  date 
filed 


G-2570-003,  CI64-612- 

003,  A,  Oct  10, 

1986'. 
G-2570-004,  B.  Oct  10, 

1986'. 


Applicant 


Ptiittps  66  Natural  Gas  Company,  336 
Home  Savings  &  Loan  Building, 
BartlesviNe,  Oklahoma  74004. 

....-do „ 


Purchaser  and  location 


Neches  Gas  Qistribution  Company, 
Fox  Graham 'Want,  Carter  County, 
Oklahoma. 

Northwest  Central  Pipeline  Corpora- 
tion, Fw  Graham  Plant,  Carter 
County.  cSkHahoma 


Price  per  Mcf 


Pressure 
base 
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Dodwt  No.  and  date 
Mod 


G16367-001,B.  Nov.  3, 
1966. 


064-612-004,  B.  Oct 
10.  1986  '. 

CI64-1 079-000,  B,  Oct 
30,  1986  *. 


065-1355-003,  B,  Oct 
30,  1986  »•. 


C186-740-000,  B,  Sept 
22,  1986'. 


087-61-000,  B,  Oct 
14,  1986. 


087-67-000,  B,  Oct 
17,  1986  ». 

087-83-000,  B,  Oct. 

29,  1986  »T. 

CI87-86-000,  B,  Oct. 
28,  1986  '*. 

087-87-000,  B,  Oct. 

28,  1986  •«. 
087-90-000,  B,  Oct 

30,  1986  ». 


087-91-000,  B,  Oct 
30,  1986. 

087-92-000,  A,  Oct 

30,  1986. 

087-94-000,  B,  Oct. 

31,  1986. 

087-95-000,  B,  Oct. 
31,  1986. 


087-97-000,  A,  Nov.  3, 
1986. 

087-99-000,  B,  Nov.  3. 
1986. 

087-102-000,  B,  Nov. 
6,  1986. 

087-116-000,8,  Nov. 
17,  1986. 


AppOcant 


Motott  Teas  &  New  MeiKO  Inc..  Nine 
Gwenwy  Plaza.  Suit*  2700.  Houa- 
toa  Texas  77046. 

PtiMips  66  Natural  Gas  Company 


MobM  Oil  Corpontion,  Nine  Greenway 
Plaza.  Sute  2700.  Houston.  Texas 
77046. 

MoM  PRxfcjdng  Texas  &  New  Mexico 
Inc.,  Nine  Greenway  Plaza— Suite 
2700,  Houston,  Texas  77046. 

Wm.  T.  Burton  Industries,  Inc.,  P.O. 
Box  100,  Suiphui?Loutsiana  70663. 


Steven  Johnson  d/b/a  AGCO  Petrole- 
um, c/o  Porter  A  Ctements,  3500 
Repubfie  Bank  Center,  Houston, 
Texas  77002. 

Davis  Gas  Processing,  Inc.,  21 1  North 
Colorado,  Midland,  Texas  79701. 

Reynolds  Metals  Company,  6601 
West  Broad  Sfreet  Richmond,  Vir- 
ginia 23230. 

Jack  L  BurreU,  et  a/.,  2301  Cedar 
Springs,  Suite  400,  DaHas.  Texas 
75201. 

do _ 


Osbom  Heirs  Company,  */ «/.,  »•  P.O. 
Box  17968,  San  Antonio,  Texas 
78286. 

Rosewood  Resources,  Inc.,  Suite  300, 
200  Crescent  Court  Dallas,  Texas 
75201. 

Mobil  Producing  Texas  &  New  Mexrco 
hie. 

Jerome  P.  McHugh,  650  S.  Cherry, 
Suite  1225,  Denver,  Colorado 
80222. 

do 


Purchaser  and  kwalion 


MobH  Texas  &  New  Mexrco  Inc.. 


Big  Run  Production  Company,  313 
West  Rusk,  Tyler,  Texas  75701. 

Delaware  Royalty  Company,  Inc., 
1212  Main  Street  Suite  1400, 
Houston,  Texas  77002. 

Vernon  E.  Faulconer,  P.O.  Box  7995, 
Tyler,  Texas  75711. 


TranMMstem  Pipeine  Company.  Olwe 
T.  Jones  #6.  #7.  #8  and  #9  Wait, 
Hemphin  and  Lipscomb  Counties, 
Texas. 

Northwest  Central  Pipeine  Corpora- 
tion, Fox  Grahara  Plant.  Carter 
County,  Oklahoma. 

Cokvado  hitarstata  Gas  Comptfiy. 
Hugoton  and  Panoma  FieUs, 
Kearny  Haskaa  and  Grant  Counties. 
Kansas. 

El  Paso  Natural  Gas  Compwiy, 
Coyanosa.  Waha  and  Worsham 
Bayer  RekJs,  Pecos  and  Reeves 
Counties,  Texas. 

United  Gas  Pipe  Une  Company, 
Bayou  Des  Allemands  Rekl,  La- 
tourche  and  St  Charles  Parishes, 
Louisiana. 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc..  North 
Rincon  ReU,  Stan  County,  Texas. 

El  Paso  Natural  Gas  Company,  Big 
Lake  Gas  Processing  Plant  Reagan 
County.  Texas. 

Arkia  Energy  Resources,  a  division  of 
Arkia,  Inc..  Gregg  FieW,  Sebastian 
County,  Arltansas. 

El  Paso  Natural  Gas  Company, 
Peyton  FieW  Area  Ward  County, 
Texas. 

Transwestem  Pipeline  Company, 
Reeves  and  Pecos  Counties,  Texas. 

Cotorado  Interstate  Gas  Company, 
Hugoton  and  Panoma  FeWs, 
Keamy,  HaskeN  and  Grant  Counties, 
Kansas. 

United  Gas  Pipe  Line  Company,  Iowa 
FieM,  Cakiasieu  and  Jefferson 
Davis  Parishes,  Louisiana. 

Varkxjs  Purchasers,  Coyanosa,  Waha 
and  Worsham  Bayer  Fields,  Pecos 
and  Reeves  Counties,  Texas. 

Northwest  Pipeline  Corporation,  Vari- 
ous FiekJs,  Rk>  Aniba  and  San  Juan 
Counties,  New  Mexk». 

El  Paso  Natural  Gas  Company,  Vari- 
ous FieMs,  San  Juan  County,  New 
MexKO,  and  La  Plata  County,  Cokv 
rado. 

Vanous  Purchasers,  Olive  T.  Jones 
#6,  #7,  #8  and  #9  WeHs,  HemphiN 
and  Lipscomb  Counties,  Texas. 

United  Gas  Pipe  Line  Company,  Joa- 
quin FieM,  Shelby  and  Panola 
Counties,  Texas. 

United  Gas  Pipe  Une  Company.  Red 
Fish  Bay/Mustang  Island  FieM, 
Nueces  County,  Texas. 

Tennessee  Gas  Pipeline  Comparfy,  a 
Diviswn  of  Tenneco  Inc.,  San  Salva- 
dor FieW,  Hidalgo  County,  Texas. 


Price  per  Mcf 


(•) 


(^•). 


(•). 


(»»). 


{"). 


("). 


(")• 


(•*)■ 


(•). 


('•)... 


(»•)• 


("). 


("). 


("). 


("). 


("). 


("). 


•  Additkjnal  infonnatton  received  October  17  and  23,  1986.  and  November  12  1986 

oas  tol5S*f^i;^'l2SS<SJjS2I?^!!2^^2^^  *°'  ??.f;y**°y  r*o.ye«g  W'w^t'^tWTn  its  certifk»tes  with  pre-gn»Tted  abandonment  to  self 
gas  to  Necnes  for  which  abandonment  aitihonzation  » requested  m  Docket  No.  G-2570-004  and  CI64-61 2-004 

to  Noffilf2,!^i{f1l!JL2I!JS2f^^  '"^  ■"J*!?*?"?' *f7"  0*  2  y«»re  fewn  October  2. 1986.  the  partial  abandonment  of  Its  sale  of  gas 

10  Nonnwest  and  Its  hmited-term  certificates  as  requested  m  Docket  ttos.  G-2570-Q03  and  Ct64-612-003for  resale  of  the  oas  to  Neches  a 

S^"  TMi'l.';2'"^:SS.:2!*^r^^^  ^^J^J^^^^'  '^  064-612-001  and  SltaSSf -^I^^O^Lt  No.^256S^an5 
teS^C^;;^  ?  iq^r^^^rLfoSS^.'^  ^^"^  ^-  G-2569-002  a«l  CI64-612-002  to  ApptKant's  predecessor,  AmmoiL  Inc..  by  ordS 
issued  October  2,  1984.  Applicant  states  that  it  is  incumng  substantiaHy  reduced  takes  without  payment  tf.>e  delivarability  is  1 1  MMcf  per  day,  and 
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the  gas  IS  categonzed  undef  NGPA  sections  103,  104,  106,  and  108.  Applicant  states  that  the  conditions  which  existed  at  the  time  the  first  limited- 
iSJlILP''^  abandonment  and  limited-temi  certificates  were  approved  are  still  present  and  Applicant  desires  to  continue  to  sell  gas  to  Neches 
Applicant  requests  ttiat  Its  rate  schedule  under  which  it  sells  gas  to  Neches  on  file  with  the  Commission  as  Phillips  Petroleum  cSimpany  FERC 
Gas  Rate  Schedule  No.  813  be  redesignated  to  Phillips  66  Natural  Gas  Company  FERC  Gas  Rate  Schedule  No.  82. 

,,  *  Applicant  requests  a  three-year  partial  limited-term  abandonment  of  sales  to  Transwestem  from  the  Olive  T.  Jones  #6,  #7,  #8  and  #9 

wells.  Applicant  states  that  sales  were  made  under  a  rollover  contract  dated  August  14,  1980,  on  file  as  Applicant's. FERC  Gas  Rate  Schedule  No 
67.  Applicant  states  that  the  contract  term  was  subject  to  termination  by  Transwestern  which  notified  Applicant  that  the  contract  expired  on 
January  1,  1985,  and  currently  Applicant  has  an  interim  contract  with  Transwestem  which  is  effective  October  1,  1986,  and  is  cancelable  by  either 
party  on  10  days  notice.  Applicant  states  that  the  subject  gas  is  NGPA  section  104  post-1974  gas  and  that  the  estimated  deliverability  is 
approximately  2.4  MMcf /d.  Applicant  states  that  Transwestern  has  shut  in  the  subject  gas  without  payment  since  March  1 986  except  for  four  days 
inAugust  Applicant  requests  that  the  abandonment  not  contain  conditions  permitting  any  inten-uption  or  first  call  by  Transwestern  during  the 
Hmited  period.  Applicant  proposes  to  sell  the  gas  to  another  purchaser  at  market  clearing  prices 
»  Additional  information  received  October  31  and  November  18,  1986. 
^Jl?^!?''?  JD  Docket  No.  CI64-1079-000  requests  authorization  for  «  limited-term  abandonment  of  certain  sales  of  gas  to  Colorado  Interstate  for 
'£^^  ®®  years.  Osbom  in  Docket  No.  CI87-90-000  requests  similar  authorization  for  its  interest  under  the  same  contract  and  under  five 

other  rantracts  and  seeks  pre-granted  abandonment  authorization  for  sales  to  third  parties  of  this  gas.  Osborn  is  the  operator  of  the  property 
covered  by  all  six  contracts.  Mobil  and  Osbom  state  that  they  are  subject  to  substantially  reduced  taltes  without  payment  and  that  the  wells  are 
M^We  of  a  deliverability  of  14  MMcf  per  day.  Applicant  states  that  the  wells,  contracts.  NGPA  categories,  and  percentage  interests  are  as 


Contract 


A 
A 
A 
A 
A 
A 
A 
A 
B 


B 
B 
C 
C 
C 
C 
C 
0 
D 
D 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


Well  Name 


Burnett  1 

Hawk  1 

Krehbiel  1 

Swank  1 

Vickers  1 

Vickers  2 

Wiatt-Bakke  1 

Wilson  1 

Gropp  1 

Gropp  1-A 

Helen  Hoover  C... 
Helen  Hoover  1-A 

Bless  1 

Bumett-Wiatt  1 

Bumett-Wiatt  1-A. 

Davis  1 

Modie  1 

Modie  1-A 

Finnup  1 

Finnup  1-A 

Applegate  1 

Applegate  1-A 

Burnett  1-A 

Coke  1 

Collingwood  1-A... 

Collingwood  1 

Hawk  1-A 

Finkelstein  1 

Finkelstein  1-A 

Hkikok  1 

Hickok  2 

Hoover  1-A 

Jarvis  1 

Jarvis  1-A 

Johnson  1  

Johnson  1-A 

Johnson  2  

Johnson  2-A 

Johnson  3 

Johnson  4 

Johnson  4-A 

Johnson  5 

Krehbiel  1-A 

Pemberton  1 

Pemberton  i-A 

Phelps  1 

Phelps  1-A 

Sauer  1 

Sauer  1-A 

Tate  1 

Tate  1-A 

Vickers  1-A 


NGPA 


104C 
104C 
104C 
104C 
104C 
104C 
104C 
104C 
104C 

1040 

104C 
1040 
104C 
108C 
104D 
104C 
104C 
104D 
104C 
104D 
104C 
104D 
104D 
104C 
104D 
104C 
104D 
104C 
104D 
104C 
104C 
104D 
104C 
104E 
104C 
104E 
104C 
104E 
104C 
104C 
104E 
104C 
104D 
104C 
108D 
104C 
104E 
104C 
104D 
104C 
104E 
104D 


County 


State 


Field 


Kearny . 
Keamy . 
Kearny . 
Kearny . 
Keamy. 
Keamy . 
Keamy . 
Keamy . 
Keamy . 

Keamy . 

Kearny . 
Keamy . 
Kearny . 
Keamy. 
Keamy. 


Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 

Kansas.. 

Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kearny |  Kansas.. 


Keamy . 
Keamy . 
Kearny . 
Kearny . 
Keamy . 
Kearny . 
Keamy. 
Kearny . 
Keamy. 
Kearny . 
Kearny . 
Kearny . 
Kearny . 
Grant.... 
Grant.... 
Keamy. 
Grant.... 
Grant.... 
Keamy. 
Kearny . 
Kearny . 
Keamy. 
Keamy . 
Keamy . 
Kearny . 
Keamy. 
Kearny . 
Kearny. 
Keamy . 
Grant.... 
Grant.... 
Keamy . 
Kearny. 
Keamy. 
Keamy . 
Keamy. 


Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 


Hugoton 
Hugoton 
Hugoton 
Hugoton 
Hugoton 
Hugoton 
Hugoton 
Hugoton 
Hugoton 

Panoma 

Hugoton 

Panoma 

Hugoton 

Hugoton 

Panoma 

Hugoton 

Hugoton 

Panoma 

Hugoton 

Panoma 

'Hugoton 

Panoma 

Parroma 

Hugoton 

Panoma 

Hugoton 

Panoma 

Hugoton 

Panoma 

Hugoton 

Hugoton 

Panoma 

Hugoton 

Panoma , 

Hugoton 

Panoma 

Hugoton 

Panoma 

Hugoton 

Hugoton, 

Panoma 

Panoma 

Panoma 

Hugoton, 

Panoma 

Hugoton 

Hugoton, 

Hugoton 

Panoma 

Hugoton 

Panoma 

Panoma 


Owners 


OHC  (100%). 

OHC{100%). 

OHC  (50%). 

OHC  (100%. 

OHC  (100%). 

OHC  (100%). 

OHC  (100%). 

OHC  (100%). 

OHC     (49.45%);      Koch     (37.91%);     Texaco 

(12.64%). 
OHC  (27.62%);  P-L  (21.83%);  Koch  (37.91%); 

Texaco  (12.64%). 
OHC  (100%). 

OHC  (56.25%);  P-L  (43.75%). 
OHC  (100%). 
OHC  (100%). 

OHC  (53.72%);  P-L  (46.88%). 
OHC  (100%). 
OHC  (75%);  Koch  (25%). 
OHC  (37.5%);  P-L  (37.5%);  Koch  (25%). 
OHC  (100%). 

OHC  (56.25%);  P-L  (43.75%). 
OHC  (43.75%);  Mobil  (43/75%). 
OHC  (43.75%);  P-L  (43.75%). 
OHC  (25%);  P-L  (25%). 
OHC  (48.4375%);  Mobil  (48.4375%). 
OHC  (50%);  P-L  (50%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (37.5);  Mobil  (37.5%). 
OHC  (37.5%);  P-L  (37.5%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (43.75%)»  Mobil  (43.75%). 
OHC  (87.5%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (37.46%);  Mobil  (37.46%). 
OHC  (25%);  Mobil  (25%). 
OHC  (25%);  P-L  (25%). 
OHC  (74.93%). 
OHC  (25%);  P-L  (25%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (50%);  Mobil  (50%). 
OHC  (100%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (37.632%);  P-L  (37'.5%). 
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Contrac:t 


E 
E 
E 
E 
F 
F 


Well  Name 


Vickers  2-A. 

Wlatt  1 

Wiatt  1-A 

Wilson  1-A.. 
Martin  1-A... 
Rinehart  1 


Williams  1-A ._.. 


NGPA 


104D 
104C 
104D 
104D 
104D 
108O 

104D 


County 


Kearny. 
Kearny. 
Keamy. 
Kearny. 
Keamy. 
Keamy. 

Keamy. 


State 


Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas.. 
Kansas- 
Kansas.. 


Field 


Panoma.. 
Hugoton.. 
Panoma.. 
Panoma.. 
Panoma.. 
Hugoton.. 

Panoma.. 


Owners 


OHC  (50%);  P-L  (50%). 
OHC  (50%);  Mobil  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (50%);  P-L  (50%). 
OHC  (50%);  P-L  (50%). 
OHC    (66.67%);    M.    Mace 

(8.33%). 
OHC  (50%);  P-L  (50%). 


(25%);   W.    Mac^e 


Contract  Code:  A=Gas  purchase  Agreement  Dated  September  9,  1953,  B  =Gas  Purchase  Aareemant  DatPd  Aimnet  'n    iw^a   r    /-<.- 

NGPA  Classification  Code:  C=Flowing  Gas.  D= Post- 1974' Gas.  E=f973-74  Biennium  Gas. 
1  Additional  information  received  November  4. 1 966. 
I  ir.itU^^'^  ■  small  producer  certificate  holder  in  Docket  No.  CS71-643,  reciuests  authorization  to  permanenttv  abandon  a  sale  of  oas  tn 


Well 


Simoneaux  No.  2 ... 
Simoneaux  No.  10. 


Reservoir 


CIB  OP  RA  SUA . 
CIB  OP  RA  SUA . 


NGPA  Category 


#  1 04— Recomptetion. 
#104 — Recxxnpletion. 


•  Addttional  information  received  November  6.  1986 
El  p'^J^^^^ltS^^u^^^^r^S^'l^^T  *^-  ^^^^-^-  '1V^  authorization  to  permanently  abandon  its  sale  of  gas  to 
«^KSfK<??SJd  SSJSh^?  ^II-TSSK?  '^™,o;^f"?o?7'^'^."^i.^l'?^i«=«"*^  ~**^  ^l*""* »«« *♦  *"<«™^s  to  terminate  the 
NgK?s^Si04  ^aTrSaS^  im™«^,^  ^'  ^®®^-  ^'iPi"*  states  the  gas  subject  to  the  Commissions  NGA  jurisdiction  is 

132  M6iSw^A«jiJnf\S;.l^«-*^»i?  S!iSf^  H?*  the  average  pnce  of  all  the  gas  is  $1 .67per  Mcf  based  on  August  1986  resklue  gas  sales  of 
AIr;!^-ir!;.^^Sl'*'^^  abandonment  authonzation  on  behalf  of  itself  and  on  behalf  (jf  54  producer  suppliers  who  sellto  aoDlSrt  umler 

cwS^'  ^*""^"*  "^^  ®***®*  *^*  ^'  P***  *^  9"'e"  ApplK»nt  the  unconditional  release  of  all  gas  subject  to  the  December  1,  1953. 

"Not  used. 

'*  Additkxial  information  received  November  6,  and  12, 1986 
Pas^'iXl^^H^S^SZ^^^S^^l^JP  °°*=!^  ^-  9S72-46.  requests  authorization  to  pem«nently  abandon  a  sate  of  oas  to  El 
stetek  mS  S2^  iWQ^^lSS?i^^*J?'i*^'®  '^r.Sl  «^  gas  »"  resale  in  interstate  commerce  for  a  3-year  limited  term.  X^ficant 
fn^  Bri^n  B  U  i^i^SSS.S.^^'^JolT'^  ^'^\  and  5vat  by  letter  dated  October  6. 1985.  El  Paso  states  that  it  plannedto  shut 
wXes  NGPA  secSiH^  1 M  J^SSSL?^  ^^L^  *^  to  substantially  reduced  takes  without  payment  Applicant  stat^that  the  well 
^m1  in^tereS^^lSt^rSS^  £S.'t^.2!^^'®™£5?'  o«  Wt**"  »  75  Mcf  per  day.  and  Applicant  desireTto  make  sales  for  resale  of 

gas  in  iniersiate  commerce  as  well  as  sales  to  nonfunsdictional  purctiasers 

abandoS^Siif^cSTto^^lSlS^lS^  ISSfL*"  °°^^  ^  CS72^.  requests  authorization  effective  December  31.  1986.  to  permanently 
fw^M  vJi  BmitlSiJL  ^^SSS^^  "SS^  eSSI!!!^!?  ?t»»'^p™«rt  for  all  future  sales  of  said  oas  for  resale  in  Interstat^icommercl 
^oKJ^^  ^^^ZJ^^^J^^^J^^^tS^^^'^S!^^•  .12!^  •  S*"**^  ^  ■  P^™^  term  of  five  years  and  that  by  letter  dated 
trS  rt^hl  reSiJ  S^^^S^i^'^JS.'^^  December  31.  1986.  Applfcant  states  that  its  gas  wells  are  beirSg  shut-in  and 

mS  S^cte^aSIS^  l5SLJ^l?rJ^^  2?*  *?  *:?^  P™***  ^^P^  ^^  ^^"^  9^  ***  «  deliveSbility  of  305 

inters^te'Srir^lrwlSls^ll^to'nSS^^  '''■  ^'"^  ^'^  that  it  desires  to  make  sales  for  resate  of  said  gas  in 

*'  The  parties  to  be  covered  by  this  applnation  are: 


Party 

Sells  under 

Osbom  Heirs  Company ...    „ „.. . 

CS71-126 

CS76-73 

CS79-95 

CS79-95 

CI64-1079 

CS73-158 

Koch  Industries.  Inc 

Mervyn  M.  Mace 

Wanda  Mace 

Mobil  Oil  Corporation 

Partnership  Properties  Co 

C*    mI       nn.^:^.     ....^          ...         <-           ^:                 I     :      . 

— : 

Et  al.  parties  each  own  fractional  interests  in  some  of  the  wells  sold  under  the  subject  contracts 
NGPA  ^StZ^n'^^^^Sl.^^Jf^n!}°^  *"  ?*f*5f  ^°-  ^84-72-000.  requests  a  two-year  Hmited-term  abandonment  of  its  sales  of 
Fi^d  are^™nti?^^i.^^i'2^"o^J!'**'.^'*'**^  V^  ^'^^^S!^  °*T»  Pa^^es,  Louisiana.  Rosewood  states  that  eighteen  wells  withm  Iowa 
nS?aSfr.f^TK2  ^-'^'^'"^  ^"1^.9"?  ""tt^^Bverage  total  production  of  1.105  Mcf  per  day,  over  50%  of  which  is  used  as  lease  fuel  or  in  gas  lift 
aSa^e2fh  L^S^J!^  S2S{^«w  ?  f^^c.^°  ^™*^;.^^^H?  "^^^  *ates  from  the  fieW  are  13.000  Mcf  per  month.  Sales  a%  n^Z 
«S^ t^?^  J^~  -^  o**^  '^^^  «*y  ^'  ^^^^.'  "  af^ended.  between  Shell  Western  Exptoration  Production.  Inc.  ("SWEPI"),  (to  whose  rights  and 
on  S,?S^^^^,^S^!?2f^J2^:^^J'r=-  ^i^"*K^^  succe«ded)  a>>d  United  Gas  Pipe  Une  Company!  as  Buyer'  The^l^aCt  wpirCa 
2riH\2CilfhL  "J!^"  2J^°2^i*2^.^<Sl'!f!?  ^°l^.".?'i®-*°!aach  a  satisfactory  renewal  agreement.  United  has  informed  Rosewood  tfwt  it 

rt  can  be 

No.  9,  F. 

Stafford 

thev^wfirl^i!^Mir*S"l)i^®?h^i'°'lf  S  ^^  Radicated  to  United.  Rosewood  has  not  completed  its  evaluation  of  these  weHs  during  the  time  since 
S^J^tcmff^J  ?^~^  ®Jl®".5r**  f«a  "Oj:  as  yet.  determined  whether  or  not  they  are  capabte  of  future  production.  RosewSod  respectfully 
requests  that  future  production  from  any  of  these  wells  be  included  in  the  limited-term  abandonrfwrt  requested  »       ^^^  .c^pc^i.ui.y 
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*2zTh^'A  F;°Hey°dT2rF*Sy5;2rF*&rd  JS'5%*'He'^^^^^^^  f  H^  Tltn^' )^V^.*'^'  '  "^V^  *'^-  ^-  Heyd  #20,  F.  Heyd 

'^HEH'"^-^^^^^^  ^''^"'°"'"^"'  '^  "  "^  ''"''"'=  "^^^^' 

in  inters'g^rclrctir^^'Jl^^S^^^^  abandon.en.'to  make  sales  ,or  resale 

re<^erT«ntsofPart154oftt^Commis^o?^r'R^gu?a£  abandonment  .n  Docket  No.  G-16367-001.  Applicant  requests  that  the 
J"  Additional  information  filed  November  13   1986 

contrac?ffil'^TriS.'^n'r  wifh  t^  cimlS^^^^^^^  ""2,°^  '%  .^J^'«  1?  ^'  ^^^^  ^^^  '-^^  ""^e^  an  expired 

10J ga.  Appl^ant  requests  that  tt^Com^missio^nK^sraV^^SdSStt^^^  a^;  I^^Tn'^  Z  ^1  ^E^  P^^ttj  KS 

App.icaX?S^\1l  ofSSTimeSsTiXl  ^S£  IrZ^lSS^t'l'J^^r'l.'l  Texaco  Inc.'s  FERC  Gas  Rate  Schedule  No.  138. 
payrnent.  Applicant  states  that  dteli^^S !s  SpproxiSfelyTMd' ^^^^^^^  V^T^^  '°  substamially  reduced  takes  without 

month.  App<k:ant  has  advised  that  the  gas  from  the  hwwe^lsinvo^ved^^^  ntt  ?"'^h^"  '^'""?  *""  ^^•'^S®  of  50  Mcf  per 

Davenport  No.  1-B  Well  cannot  be  produced  vMy^i  como^e^lnn^Xltf^^^  °®  ?as.  In  addition  Applicant  stttes  that  the  AGGO- 

Well  cannot  be  produced  without  a  toSTSre  iM^e  t^^^n  fh^^t  \^^J3^'^:?^^^''^.1^°  ""-^  ^^"  3"<^  "^«  AGCO-Davenport  No.  22 
install  compression.  Buyer  shaH  releaL  thfaas  Aoolkiant  indir^tP^^f^^^  terms  of  he  conUact,  If  neither  Seller  nor  BuybTelects  to 

pressure  gathering  line.  ^       Applicant  indicates  that  neither  Buyer  nor  Seller  is  willing  to  install  compression  or  lay  a  low 

to  b^B&^'^^L^NTcS-nst^oiV'S^^l^^^^  '°  «"'^°^^«  '^  sale  of  the  gas  proposed 

Part  154  of  the  CorrSon's  rStons^Suinnq  th^  estaSsTmVn?  %^TTrf!a^'°^-  ^^^^^=^2!^'^  '^"^^^^  ''^^^  «*  ^^^  requirements  of 
§  154.94(h)  and.  to  the  extent  apphS  §  154  94?k)        ^^^^'"'shment  of  rate  schedules  and  the  filing  of  blanket  affidavits  in  accordance  with 

Docket  n'?''^S7V-^6"5"%p=S^^^^^  wens  authorized  under  its  small  producer  certificate  in 

gas  not  taken.  Applicant  states  that.  Sn  issuance  of  an  ord^rarlntS  ?h«^lMtifH^  ^?k*"'"  T""^  ^^'?^  ^^^^  ^'^  ^*^a*  "  *s  not  being  paid  for 
and  Northwest  Pi^line  will  be  relieved  of  any  tek^o°Da^  obTaaton  ^.^^inhl  l^^%f^  authonzation,  it  will  terminate  sales  to  Northwest  Pipeline 
category  of  the  g£s  are  as  follows  ^  "^^  obligation  it  might  have.  The  subject  wells,  their  estimated  deliverability  and  the  NGPA 


Tribal  #3 

Apache  #1 

Apache  #3 

Apache  #4 

Apache  #5 

Apache  #6 

Tribal  #4 

Chris  #1 

Erinjid 


Estimated 

daily 

deliverability 

(Mcf) 


130 

100 

50 

20 
B4 

..._.„. 

500 


NGPA 
category 


104 
108 
108 
108 

104 
104 
104 
104 


No. 


CS^f^rAScfnfadvESh?^^^^^^^^  ^"^'^t^^' "?2«;  «'»  «™«  Producer  certificate  in  Docket 

It  Itafes  that  „non  i«1:.."Ir^rTlIril  _.i?^-.l°!?i'y  ?/  substantially  shut-in  since  March  1986  and  that  it  is  not  being  pakl  for  gas  not 


taken.  Applicant  states  that  upon  issuance  t^f  an  orri^nrantTn^  .L  ^'^" .  7  ®"^'''"  ^""^^  ^^^''^^  ^^86  and  that  it  is  no 
wells  and  El  Paso  will  be  reli^edl?  anv  t^L^  na!^lifni^^^^^  ^>^^^^  authonzation,  it  will  terminate  sales  to  El 
cateqorv  of  the  oas  are  pq  foli^  °   *"^  take^-pay  obligation  it  might  have.  The  subject  wells,  their  estimated  deliv< 


category  of  the  gas  are  as  follows: 


subject  wells,  their  estimated  deliverability  and  the  NGPA 


UMI 


Oneda#1 

Allen  #1 

Hardie  #1 

Roetofs  #1 ... 

Hardie  #4 

Roetofs  #2 ... 

Hardie  #5 

Nassau  #1.... 
Nassau  #2.... 
Florance  #1.. 

Ute  #2 

Ute  #3 

Nassau  #3.... 
Bengal  A  ifZ. 

ColketflU 

Nassau  #7 

Clay  #1 

Nassau  #6 


Name  of  well 


Estimated 

daily 

delh/erabJIity 

(Mcf) 


150 
20 
60 
20 
15 

115 
67 
10 
66 
60 
20 

200 

100 
10 

300 
40 

400 

500 


NGPA 
category 


104 
106 
104 
106 
104 
104 
104 
108 
104 
108 
108 
104 
104 
108 
104 
104 
104 
104 


Federal  Register  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  Notices 


43079 


TexiwSfnL'ol^I^I'wSS^^  ♦^  '»^"  *«»«  P^evkxisJy  sold  under  American  Petrofina  Company  of 


Name  of  well 


OB.  Siler  #1 

Bertha  Brantley  #1. 

Hanson  1-C 

Hanson  1-T 

J.T.  Carroll  "A"  #1 . 


Estimated 

daiiy 

deNverability 

(Mcf) 


NGPA  category 


104-flowing. 
104-fkMving. 
104-flowing. 
104-flowing. 
104-t)iennium. 


^S.'  '^^^^  ^^^  "  **  negotiating  with  Eastex  Gas  Transmission  Company,  an  intrastate  purchaser,  to  purchase  released  gas  from  the 


subject  wells 


hoc  ^i^*^"^  requests  authorization  to  atwndon  sales  to  United  from  the  State  Tract  426  &  441— S10  No  1  WelL  Aoolicant  states  that  United 

has  not  taken  any  gas  smce  November  1985  and  has  not  paid  for  gas  not  taken.  Applicant  IndJcateTmat  the  delh^aMSi^  iteM^^ 

the  well  «  approximately  325  Mcf  per  day.  Applcant  has  adv^  tfSTthe  JbH  te  sug^o  NGPA  IILSSi  ^S*"^'*^'^  from  its  50%  interest  >i 

from  iX^s^^L^^^,^t^\*:^  Ta'^?''!^^  ^IHT^^^f^^S!!^  authorizatton  to  pem«nently  abandon  sales  to  Tennessee 
S^oSfrSmthl^SSJfw^^S  j^^«^lJ^  ^^!h!^  ^'^  °1  °!ET»^  31.  1983.  Appik:am  states  that  Tennessee  has  not  taken 
Z  *?     „    ine  suDjea  weiis  smce  July  1986  arxi  tfiat  Tennessee  fias  advised  ttiat  it  can  neittier  ourchase  new  rar«uo  ami  m  «tw>  naa.  imm  tha 
subject  wells  and  that  future  purchases,  if  any.  will  be  on  a  best  efforts  baST/^^lcaTsuSMWtt^ 
without  payment.  The  subject  wells,  their  estimated  daily  deliverability  and  the  NGPAcategory  ^tt^^s  are^^Stows™^^    ^^^ 


Well  name 


Santa  Cruz-Hendrix  No.  1 

WeinfieW  No.  1 

Weinfield  No.  2 

Wilcox  No.  1 


Estimated 

daily 

dehveratiility 

(Mcf) 


NGPA  category 


108. 

108. 

1 04-recompletion. 

108. 


purcffl'^"lU'?M*  ^^  "  "^  presently  negotiating  with  Corpus  Christ!  Gas  Fathering  Company  and  Valero  Transmission  Company  for  the 

auth^1S2S*i:J^''Jl^nl«r^„«tf!f)[.'^^  '"  °«*«»  No.  CS72-541.  requests  Bmited-temi  partial  abandonment 

Ari^teSw^^tfto™^?,^^!!!  1?  ^'^  ^^^  ^  ^  !°*^^  ~"*™<='  *>««*  Febnjary  1.  1985.  Applicant  statw  that  Applkant  and 
^excet^  of^^f^s  ^stti  ^r^^.^JL^.?'"»*'f*^'  ~™""™"t  (a"d  corresponding  takeor-pay  obligations)  of  dedicated  g^produced 
to  S?  SaSft^  S^P^  t^^^^  ^^Sf^i,'^'*'  *S^  ^  ^"^  •T'  ^^  ^  '^^^  ^^^  ^°^  September  30.  1 987rafid  month 
Drii?^r^iernfS  ite^etel^S.m^-S?^  TS2^  S^  "P?".^  *^^  "°*^-  ^^'^"^  requests  that  its  limited-term  authorization  expire  witti  the 
primary  tenn  of  its  release.  September  30,  1987.  Applicant  states  that  the  wells  and  NGPA  pricing  categories  are  as  folk»« 


Well  name 


Basham 

Boyd 

Cochran 

Craig  1 

Nichols  1 

Boyd 

Cochran 

McGee 

Synaground . 

Turr>er 

Ware 


NGPA  category 


Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


108. 

108. 

108. 

108. 

108. 

106(a). 

106(a). 

106(a). 

106(a). 

106(a). 

106(a). 


caDabJ?Wii«'MMH*)Jf  H?„°l^«,"?^  ^  ^^^^'^  '^^'^  ^^"^  '^"  substantially  reduced  without  payment  that  the  wells  involved  are 
fSSl  ^      ^'  Applicant  proposes  to  market  the  gas  to  third  parties  and/or  to  transport  it  to  its  own  gas-consuming 

"  Additional  Information  received  November  19. 1986. 
sion^&pS'&icSon^*'^^^"^'^'^"™"*""^  '°  ^'^  acreage-D-Amendment  to  delete  acreage-E-Total  Succes- 

|FR  Doc.  86-26818  Filed  11-28-86;  8:45  am] 
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■eiaa  CeMam  Trananiieaiofi  Coip. 
Propoaad  Ctwngaa  hi  FERC  Gas  Tariff 

November  21198S. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  11-14, 1986  tendered  for 
filing  as  part  of  iU  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1  the 
following  sheet: 

Second  Revised  Eighty-first  Revised 
Sheet  No.  14 

By  Commission  orders  issued  March 
2a  IflW.  July  24, 1981  and  May  10, 1982 
in  Docket  Nos.  CP81-4,  CP81-291,  and 
CP82-2  respectively,  Texas  Eastern  was 
panted  authorization  to  render  a  firm 
daily  withdrawal  service  under  its  Rate 
Schedule  SS-U  that  was  designated  as 
Fliaae  I,  U.  and  ni  Firm  Expansions. 
Such  service  is  currently  reflected  in 
Volume  No.  1  of  Texas  Eastern's  tariff. 
By  Commission  order  issued  June  4, 1966 
in  Docket  No.  CP85-805.  Texas  Eastern 
was  granted  further  authorization  to 
render  additional  firm  daily  withdrawal 
service  under  its  Rate  Schedule  SS-II 
and  to  construct  and  operate  pipeline 
facilities  designated  as  Phase  IV  Firm 
Expansion.  The  above  designated  tariff 
sheet  is  being  filed  pursuant  to  section 
4.G.  of  Rate  Schedule  SS-II  and  the 
Commission's  authorization  in  the  June 
4. 1986  order  for  the  sole  purpose  of 
incorporating  in  Texas  Eastern's  tariff 
the  Firm  Demand  Charge  of  $9,786  per 
dekatherm  of  firm  service  for  the 
composite  facilities  (Phase  I.  II.  m.  IV). 

The  above  tariff  sheet  also  reflects  the 
reinstatement  of  the  Contract 
Adjustment— Demand  rate  for  the  1985 
Contract  Adjustment  sales  level  (102.893 
dth)  and  the  deletion  of  rates  for  Rate 
Schedule  CTS  that  were  filed  on 
November  7, 1986  in  Docket  No.  CP84- 
429-023  both  of  which  have  not  yet  been 
approved  by  the  Commission.  In  the 
event  the  sheets  filed  on  November  7, 
1986  are  not  approved  or  are  revised  in 
any  way,  Texas  Eastern  will  refile  the 
above  listed  tariff  sheet  to  reflect  the 
final  determination  on  Texas  Eastern's 
November  7, 1986  filing. 

The  proposed  effective  date  of  the 
above  listed  tariff  sheet  is  November  15, 
1986,  the  commencement  date  of  the 
firm  daily  withdrawal  service  in  Rate 
Schedule  SS-II  Phase  IV. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Straet  NE..  Washington, 
DC  20426,  in  accoidance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protesta  should  be  filed  on  or 
before  December  2, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  86-26822  Filed  11-26-68;  8:45  am] 
BIUJNO  CODE  (TIT-OI-M 


(Dock*!  Nos.  EF87-1021-000  etc.] 

Alaaka  Power  Administration  at  al.; 
Electric  Rate  and  Corporate 
Regulation  Rllnga 

November  21, 1986. 

Take  notice  that  the  following  filings 
have  been  made  vwth  the  Commission: 

1.  Alaska  Power  Administradon 

[Docket  No.  EF87-1021-000] 

Take  notice  that  on  October  31, 1986, 
the  Under  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  APA-7, 
did  confirm  and  approve,  on  an  interim 
basis,  to  be  effective  with  the  beginning 
of  the  November  billing  period,  firm 
energy  rate  schedule  SN-F3  for  26.8 
miles  per  Idlowatthour  for  power  fi-om 
the  Alaska  Power  Administration's 
Snettisham  Project  The  new  firm  energy 
rate  increases  the  amount  of  revenue  15 
percent  over  the  existing  rate. 

The  new  rate  will  be  in  effect  pending 
the  Commission's  approval  of  it,  or  a 
substitute  rate,  on  a  final  basis,  or  until 
superseded.  The  Under  Secretary  states 
that  the  rate  schedule  is  submitted  for 
confirmation  and  approval  on  a  final 
basis  pursuant  to  authority  vested  in  the 
Commission  by  Delegation  Order  No. 
0204108  and  requests  the  rate  schedule 
be  effective  for  a  period  of  five  years. 

Comment  date:  December  5. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

[Docket  No.  ER87-84-000I 

Take  notice  that  on  November  5, 1986, 
Boston  Edison  Company  (Edison) 
tendered  for  filing  a  supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Braintree  Electric  Light  Department 
(Braintree),  under  its  FERC  Electric 


Tariff,  Original  Volume  No.  Ill,  Non- 
Firm  Transmission  Service  (the  Tariff). 
The  Exhibit  A  specifier  the  amount  and 
duration  of  transmission  service 
required  by  Braintree  wider  the  Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates, 
November  1, 1988. 

Edison  states  that  ii:  has  served  the 
filing  on  Braintree  Electric  Light 
Department  and  the  Massachusetta 
Department  ofPublic  Utilities. 

Comment  date:  December  5, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Carolina  Power  &  Mght  Company 
[Docket  No.  ER87-1OO-OO0] 

Take  notice  that  Carolina  Power  and 
Light  Company  on  November  13, 1988, 
tendered  for  filing  an  executed  Exhibit 
A  for  the  Laurel  Hill  23  kv  Point  of 
Delivery,  with  an  in-service  date  of 
August  1. 1986,  as  part  of  its  agreement 
with  Pee  Dee  EMC.  The  load  served 
from  this  point  of  dehvery  was  formerly 
served  by  Laurel  Hill  Electric  Company 
(FPC  No.  51),  a  private  distribution 
utility  which  was  dissolved  on  March 
20. 198&  The  Laurel  Hill  23  kv  point  of 
delivery  is  currently  being  served  at  4  kv 
but  will  be  converted  to  23  kv  by  Mid- 
October  1988.  It  is  respectfully  requested 
that  the  supplement  filed  herewith 
become  effective  prior  to  the  normal  60- 
day  notice  period  in  order  that  Pee  Dee 
EMC  can  take  advantage  of  a  lower  rate 
under  the  Resale  Service  Schedule. 

Comment  date:  December  5. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Centel  Corporation 

[Docket  No.  ER87-83-000I 

Take  notice  that  Centel  Corporation 
(Centel).  on  November  4, 1986,  tendered 
for  filing  an  Interconnection  Contract 
between  Centel  and  the  City  of  Ashland, 
Kansas.  Included  writh  this  filing  are 
Agreements  between  Centel  and  the 
City  of  Ashland  covering  Service 
Schedule  85-D-l,  Supplement  Power 
Service.  Service  Schedule  85-A-l,  Finn 
Power  Service,  and  Service  Schedule  B, 
Emergency  Service,  which  are 
attachments  to  the  Interconnection 
Contact  dated  October  6, 1986. 

Copies  of  the  filing  were  serveds  upon 
the  City  of  Ashland.  Kansas,  and  the 
Utilities  Division,  Kansas  Corporation 
Commission,  Topeka,  Kansas. 

Comment  date:  December  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Idaho  Power  Company 

(Docket  No.  ER87-99-000] 

Take  notice  that  on  November  12, 
1986,  the  Idaho  Power  Company 
tendered  for  filing  in  compliance  with 
the  Federal  Energy  Regulatory 
Commission's  Order  of  October  7, 1978, 
a  summary  of  sales  made  under  the 
Company's  Ist  Revised  FERC  Electric 
Tariff,  Volume  No.  1  (Supersedes 
Original  Volume  No.  1)  during 
September  1986,  along  with  cost 
justification  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 
Utah  Power  &  Light  Company — 

Supplement  No.  58 
Sierra  Pacific  Power  Company — 

Supplement  No.  55 
Washington  Water  Power  Company — 

Supplement  No.  42 

Comment  date:  December  5, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Public  Service 
Company 

(Docket  No.  ER87-08-OOO] 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
November  12, 1986.  tendered  for  filing 
an  initial  rate  schedule  consisting  of  the 
"Agreement  for  Economy  Interchange 
Between  City  of  Fannington  and 
Southwestern  Public  Service  Company". 

The  agreement  provides  for 
interchanges  of  Economy  Energy 
between  the  electrical  systems  of  City  of 
Farmington  (Farmington)  and 
Southwestern. 

Both  Southwestern  and  Farmington 
can  realize  substantial  benefits  for  their 
customers  by  the  interchange  of 
Economy  Energy  between  two  systems. 


Such  benefits  include  being  able  to 
purchase  and  sell  energy  in  amounts 
and  at  prices  best  determined  by  the 
parties  on  the  day  of  the  transaction  and 
desire  by  this  agreement  to  facilitate 
such  flexibility  in  the  exchange  of 
Economy  Energy.  It  is  anticipated  that 
this  Economy  energy  interchange  will 
provide  substantial  fuel  cost  savings  to 
both  parties. 

Copies  of  this  filing  were  served  upon 
the  City  of  Farmington,  the  Public  Utility 
Commission  of  Texas  and  the  New 
Mexico  Public  Service  Commission. 

Comment  date:  December  5, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  86-26817  Filed  11-26-86;  8:45am] 

BttXWa  CODE  (717-01-11 


[Docket  No.  CI87-59-000] 

Winchester  OU  Co^  Application  for 
At»andonment 

November  24, 1986. 

Take  notice  that  the  Apphcant  listed 
herein  has  filed  an  apphcation  pursuant 
to  section  7  of  the  Natural  Gas  Act  for 
authorization  to  abandon  service  as 
described  herein. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  S  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9.  and 
December  12, 1985.  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washiiigton. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  die  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 
Kenneth  F.  Plumb. 
Secretary. 


Docket  No.  and  date 
filed 


CI87-59-000,  B,  Oct  9, 
1986. 


Applk»nt 


Winchester  Oil  Co..  300  W.  Austin  St, 
Marshall.  Texas  75670 


Purchaser  and  kxation 


Unrted  Gas  Pipe  Une  Co.,  Waskom 
FteW,  Harrison  County,  Texas 


Price  per  Mcf 


Pressure 
base 


F-p3  sSSe^f,"*^  ®®^*^®"  ^'^'»"*>""^^  C-Amendment  to  add  acreage;  D-Amendinent  to  delete  acreage;  E-Total  Successwn; 

certon^SKuffl  U^^^J^^^^  ffilS*  certlfeate  in  Docket  No.  CS87-9-000,  requests  authorization  to  permanentty  abandon 
^PA  ^^L«  i(Vi  floJr,C,li5iQ7tffl??  2^  ^^^  Pur»iant  to  supplemental  agreements  dated  September  30,  igsTThe  gas  involved  is 
orS^^SSweSf  S^^  l^ti®™.^„TL"^J^f' "™U^  g^stimated  deliverabiiity  is  445  M^/d.  Applicant  proposelto  make  ijot 
woo^^^T^^^^S^  StJ^tS^???  r^  interetate  market  and  requests  presented  abandonment  therefor.  Ap^H^t  states  since  me 
KSSS  .     ^^  aojuired  from  Tenneco  Oil  Company  by  assignment  dated  July  2,  1986.  Applicant  has  been  subiectedto  axtanded  r»ri)5«  fS 

x^2t^^xwsM,^^*2Ss^  "^'^  *♦  -5}?  ^^^^'^^  te  i^i^SK'itijjsrsi  s^s  s 

oinw  panies.  Applicant  requests  expedited  approval  for  an  unlimited  temi,  or  m  the  alternative,  for  a  two-year  temt 
[FR  Doc  86-26810  Filed  11-26-86;  8:45  am] 

BILUNO  CODE  (717-01-M 
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ENVmONMENTAL  PROTECTION 
AQENCY 

(ER-fRL-311»-9] 

Environmental  Impact  Statements; 


Responsible  agency:  OfTice  of  Federal 

Activitiet.  General  Information  (202) 

382-^5073  or  (202]  382-^075. 
Availability  of  Environmental  Impact 

Statements  Filed  November  17, 1968 

Through  November  21, 1986  Pursuant  to 

40CFRl50&a 

EIS  No.  880477,  Final  FHW,  MT. 
Bozeraan  Arterials  Development. 
North  19th  Avenue  Construction, 
Durston  Road  to  Oak  Street;  Oak 
Street  Construction,  North  19th 
Avenue  to  North  7th  Avenue;  and 
Kagy  Boulevard  Construction,  South 
3rd  Avenue  to  South  19th  Avenue, 
Gallatin  County,  Due:  December  29. 
1988,  Contact:  WUliam  Dunbar  (408) 
449-53ia 

EIS  No,  860478.  Draft.  FHW.  OR.  North 
Marine  Drive/Swift  Highway 
Improvement.  I-^  to  Rivergate 
Industrial  District,  Multnomah 
County,  Due:  January  23. 1986. 
Contact:  Dale  Wilken  (503)  399^74a 

EIS  No.  880479,  Draft,  FHW.  OR.  US 
101/Oregon  Coast  Highway 
Improvement,  Rogue  River  Bridge  to 
Gold  Beach.  Curry  County,  Due: 
January  23. 1987,  Contact:  Dale 
Wilken  (503)  399-5749. 

EIS  No.  860480.  Draft,  COE.  PA.  Lehigh 
River  Basin  Hydroelectric  Power 
Study,  Development  Carbon  County. 
Due:  January  12. 1987,  Contact:  Roy 
Denmark  (215)  597-4833. 

EIS  No.  860481,  Final,  AFS,  UT,  CO, 
Manti-LaSal  National  Forest,  Land 
and  Resource  Management  Plan,  Due: 
December  29, 1986,  Contact  Lee 
Foster  (801)  637-2817. 

EIS  No.  860482.  Draft,  FHW,  MD, 

Warren  Road  Extension,  MD-45/York 
Road  to  l-83/Harri8burg  Expressway, 
Baltimore  County,  Due:  January  16, 
1987,  ConUct  Edward  Terry  (301) 
962-4010. 

EIS  Na  880483.  Draft  EPA,  CA. 
Bninswick  Harbor,  Ocean  Dredged 
Material  Disposal  Site,  Designation. 
Due:  January  12. 1987.  ConUct  Chris 
Ptavost  (404)  347-212a 

EIS  No.  860484,  Draft,  AFS,  WA, 
Olympic  National  Forest,  Land  and 
Resource  Management  Plan,  Due: 
February  27, 1987,  Contact:  George 
Pozzuto  (206)  753-9516. 

EIS  No.  860485,  Report,  COE,  LA, 
Mississippi  River  Enlargement  Deep 
Draft  Navigation  Access,  Gulf  of 
Mexico  to  Baton  Rouge,  Dredging  of 


Fairview  Crossing  at  Mile  116, 
Contact  David  Carney  (504)  838-2528. 

EIS  No.  880486.  LegblaUve  Draft  FWS. 
AK,  Arctic  Nnatienal  Wildlife  Refuge. 
Coastal  Plain  Resource  Management 
Oil  and  Gas  Exploration. 
Development  and  Production,  Leasing 
or  Wilderness  Designation.  Due: 
January  23, 1987.  Contact  Don 
Ciccone  (202)  343-2590. 

EIS  No.  860487,  Report  COE.  LA, 
Mississippi  River  Ship  Channel,  Deep 
Draft  Navigation  Access,  Gulf  of 
Mexico  to  Baton  Rouge,  Test 
Prototype  Sill  Coastruction  at  Mile 
47.4,  Contact  David  Carney  (504)  838- 
252a 

EIS  No.  860488,  Report  COE.  LA, 
Mississippi  River  Ship  Channel,  Deep 
Draft  Navigation  Access,  Gulf  of 
Mexico  to  Baton  Rouge.  Submarine 
Barrier  or  Sill  Coastruction  at  Mile 
64.1,  Contact  Suzanne  Hawes  (504) 
862-2518. 

EIS  No.  860489.  Report  COE,  LA, 
Mississippi  River  Ship  Channel.  Deep 
Draft  Navigation  Access,  Gulf  of 
Mexico  to  Baton  Rouge,  Marsh 
Creation,  Venice  to  the  Gulf  Reach. 
Contact:  Suzanne  Hawes  (504)  838- 
2518.  I 

Amended  Notice 

as  No.  880410,  Draft,  COE,  IL,  MO, 
Mississippi  River  Locks  and  Dam  26 
(Replacement)  Construction,  Second 
Lock,  Upper  Mississippi  and  Illinois 
Rivers  Due:  December  9. 1986, 
Published  FR:  10-10-86— Review 
period  extended. 

Dated:  November  24. 1988. 
David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc.  eft-28833  Filed  11-28-88;  8:45  amj 

BIUJNG  CODE  SStO-SO-M 


[ER-FRL-312I>-1] 

Envlronmentat  1nip«ct  Statements  and 
Regulations;  AvatlMtnity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  10, 1986  through 
November  14. 1986  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
(CAA)  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  as  amended  Requests  for  copies 
of  EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5076/73.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  February  7. 1986  (51  FR  4804). 


Draft  EISs 

ERP  No.  DS-IBR-J34O09-UT.  Rating 
EC2,  Bonneville  Unit  Central  Utah 
Project  Municipal  and  Industrial 
Water  System,  Constniction  and 
Modifications,  404  Permit  Issuance. 
Updated  Information.  UT. 
SUMMARY:  EPA's  major  concerns 
include  insufficient  wetland  mitigation 
and  lack  of  progress  aa  certain  1979 
Bureau  of  Reclamation  commitments 
resulting  from  the  previous  final  EIS. 
EPA  provided  recommendations  to 
ensure  adequate  wetland  replacement 
and  achievement  of  the  1979 
commitments  to  implement  instream 
flows  in  the  Uinta  Baain.  EPA  also 
reconunended  language  necessary  to 
insure  the  1979  commitments,  to 
develop  conservation  plans,  would 
meet  the  conservation  goals  of  project 
development  in  the  least 
environmentally  damaging  manner. 

ERP  No.  D-NPS-K610ad-CA,  Rating  IX». 
Sequoia-Kings  Canyon  Nat'l  Parks, 
Grant  Grove  and  Redwood  Mtn. 
Areas,  Development  and  Use,  CA. 
SUMMARY:  EPA  expresed  a  lack  of 
objections  to  the  proposal,  but 
requested  information  on:  (1)  Whether 
Clean  Water  Act  Sect  404  permits  for 
road  construction  are  needed;  (2)  air 
and  water  quality  construction 
impacts;  and  (3)  sewage  treatment 
requirements  due  to  increased 
overnight  visitor  use. 

ERP  No.  D-USA-GlOOOi-NM.  Rating 
LO.  White  Sands  Missile  Range 
Ground  Based  Free  Electron  Laser 
Technology  Integration  Experiment 
FaciUty.  Construction  and  Operation. 
Possible  Sect  10  and  404  Permit,  NM. 
SUMMARY:  EPA  expressed  no 
objection  to  the  implementation  of  the 
low  power  phase  of  the  GBFEL-TIE. 
EPA's  rating  is  conditioned  upon  the 
Army  fully  complying  with  the 
requirements  under  Sect.  1508.28(b)  of 
the  CEQ  Regulations  negarding 
'Tiering".  Tiering  will  require 
preparation  of  a  supplemental  EIS 
fully  addressing  the  associated 
impacts  of  the  high  power  phase.  At 
this  planning  stage,  EPA  concludes 
that  the  Orograode  site  is  an 
appropriate  candidate  to  be 
recommended  for  selection  as  the 
preferred  siting  location. 

DS-USN-K11027-CA.  Rating  E02, 
Treasure  Island  Naval  Station, 
Hunters  Pt.  Naval  Shipyard,  San 
Francisco  Bay  Region  Ship 
Homeporting,  Basing  Additional  Ships 
and  Constructing  Support  Facilities, 
CA.  SUMMARY:  EPA's  principal 
concern  is  whether  the  proposed 
dredging  will  degrade  San  Francisco 
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Bay  water  quality  through  the  n- 
introduction  of  toxic  contaminants. 
EPA  has  agreed  to  review  recent 
sampling  data.  A  second  concern  is 
whether  onshore  construction  wiU 
overlap  with  possible  hazardous 
waste  sites.  Finally,  EPA  raised 
questions  about  the  relationship  of 
this  supplemental  EIS  to  an  upcoming 
Navy  Homeporting  EIS  for  the  San 
Francisco  Bay  Region. 

Fuial  EISs 

F-AFS-K01004-AZ,  Canyon  Uranium 
Mining  Development.  Kaibab  Nat'l 
Forest.  AZ.  SUMN4ARY:  The  final  EIS 
adequately  addressed  the  concerns 
EPA  raised  on  the  draft  EIS. 

ERPNo.  F-BLM-J70008-UT.  Warm 
Springs  Resource  Area.  Resource 
Mgmt.  Plan,  UT.  SUMMARY:  EPA  did 
not  identify  potential  environmental 
impacts  which  would  require  changes 
in  the  preferred  alternative. 

ERPNo.  F1-BLM-K65040-CA.  Eastern 
San  Diego  Co.  Planning  Unit, 
Sawtooth  Mtn.  B.  Carrizo  Gorge  and 
San  Felipe  Hills  Wilderness  Study 
Areas,  Wilderness  Recommendations, 
CA.  SUMMARY:  The  final  EIS 
addressed  the  concerns  EPA  had 
raised  on  the  draft  EIS. 

ERPNo.  F-FHW-K40115-CA.  CA-4 
Freeway  Construction.  Wilson  Way  to 
CA-99.  CA.  SUMMARY:  The  final  EIS 
adequately  addressed  the  concerns 
EPA  had  raised  on  die  draft  EIS. 
however,  EPA  noted  its  continuing 
concern  with  ozone  violaticms  in  the 
Stockton  area. 

ERPNo.  F-SCS-G36134-LA,  Upper 
Vermilion  Bayou  Watershed 
Protection,  Flood  Prevention  and 
Drainage  Plan,  404  Permit.  LA. 
SUMMARY:  EPA  has  no  objections  to 
the  proposed  action  as  described. 

Regulations 

ERPNo.  R-NRC-A22108-00, 10  CFR 
Part  40.  Uranium  Mill  Tailings 
Regulation,  Ground-Water  Protection 
and  Other  Issues  (51  FR  24607). 
SUMMARY:  EPA  does  not  believe 
that  the  proposed  rules  adequately 
incorporate  EPA's  groundwater 
protection  requirements  into  NRCs 
regulations.  B>A  stated  that  the 
proposal  does  not  satisfy  section  84 
(a)(3)  of  the  Atomic  Energy  Act,  does 
not  conform  to  EPA  standards  under 
the  Solid  Waste  Disposal  Act, 
authorizes  alternate  standards  rather 
than  alternate  site-specific 
compliance  mechanisms,  and 
improperly  considers  irrelevant  mine 
waste  regulations. 


Dated:  November  24. 1988. 
David  G.  Davis. 

Acting  Director.  Office  of  Federal  Activities. 
[FR  Doc.  86-28834  Filed  11-28-86;  8:45  am] 
MLUNQ  COOE  MW-ao-M 


[ER-FRL-3115-8] 

Intent  To  Prepare  a  Supptemental 
Environmental  Impact  Statement  (EIS); 
City  of  Los  Angeles  Wastewater 
Treatment  Facilities,  CA 

AaENCY:  U,S.  Environmental  Protection 
Agency  (EPA)  Region  K.  / 

ACTION:  Preparation  of  a  draft 
supplemental  Environmental  Impact 
Statement 


Purpose:  To  fulfill  the  requirements  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  EPA  has 
identified  a  need  to  prepare  an  EIS  and 
therefore  issues  this  Notice  of  Intent 
pursuant  to  40  CFR  1501.7. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Helliker,  California  Branch, 
Water  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  215  Fremont  Street  San 
Francisco,  Cahfomia  94105,  Telephone 
(415)  974-8283. 
SUMMARY 

1.  Description  of  the  Proposed  Action: 
The  EPA  action  would  be  the  approval 
of  a  facilities  plan  and  the  issuance  of 
grant  monies  pursuant  to  section  201  of 
the  Clean  Water  Act  for  the  design  and 
construction  of  wastewater  treatment 
facilities  at  a  site  in  the  City  of  Los 
Angeles,  California. 

2.  Public  and  Private  Participation  in 
the  EIS  Process:  Full  participation  by 
interested  Federal,  State  and  local 
agencies  as  well  as  other  interested 
private  organizations  and  parties  is 
invited.  The  public  will  be  encouraged 
to  participate  in  the  planning  process. 

3.  Scoping:  The  final  EIS  for  the  City 
of  Los  Angeles  wastewater  facilities 
plan,  issued  in  October  of  1982,  studied 
alternatives  for  the  treatment  of 
municipal  wastewater  generated  in  the 
City  of  Los  Angeles.  The  preferred 
alternative  identified  in  that  EIS  was 
"Inland-Coastal  Split  Treatinent  (B4C)." 

The  final  EIS  for  sludge  management 
in  the  Los  Angeles/Orange  County 
Metropolitan  Area,  issued  in  December 
of  1980,  identified  sludge  dehydration 
and  combustion  as  the  best  alternative 
for  the  City  of  Los  Angeles.  Major 
portions  of  the  chosen  alternatives  from 
both  of  the  EISs  have  been  constructed 
in  the  City  of  Los  Angeles. 

The  focus  of  the  supplemental  EIS  will 
be  on  alternatives  to  treat  wastewater  to 
secondary  effluent  requirements  from 


current  and  projected  flows  in  the  City 
of  Los  Angeles.  EPA  Region  IX  will  be 
holding  meetings  to  discuss  alternatives 
for  providing  this  wastewater  treatment 
and  disposal.  For  additional 
information,  contact  the  perscm 
indicated  above.  PuUic  notice  will  be 
given  prior  to  all  subsequent  meetings. 

4.  Timing:  EPA  estimates  the  draft 
supplemental  EIS  will  be  available  for 
pubUc  review  and  comment  aroimd 
April.  1987. 

5.  Requests  for  Copies  of  the  Draft 
Supplemental  E/&  All  interested  parties 
are  encouraged  to  submit  their  name 
and  address  to  the  person  indicated 
above  for  inclusion  on  the  distribution 
list  for  the  draft  supplemental  EIS  and 
related  public  notices. 

Dated-  Novemlier  18, 1986. 
David  G.  Davis. 

Acting  Director.  Office  of  Federal  Activities. 
[FR  Doc.  86-28835  Filed  11-26-88;  8:45  am) 

MLUNQ  CODE  MCO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Bott  Communications  Inc^  et  sL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Appkcam  aid  city/stata 

FIsNo. 

nnr*m 

No. 

A.    Bott    Convnunicatiora, 

BPH-850314MA 

86-407 

\nc.iMa>\.CK 

B.     Ctaudia     Ctarks     and 

BPH-850529MB 

Thecxtore      a      Storck. 

d/b/«    R«dwood  Empire 

BiTMdCBBling;  Ukiih.  CA. 

C.  JoMph  M.  Pvez:  Ukiah. 

BPH-85052gMD„    .. 

CA. 

D.     Mwlyn    J.    Johnson: 

BPH-e50531MB 

Utiiah,  CA. 

E.  Sound  Sense,  ■  Celitor- 

BPH-850531MK.. 

[Mah.  CA. 

2.  Pursuant  to  section  30g(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shovim  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  AppJicantfs) 

1.  Air  Hazard,  A,  B,  C  D.  E 

2.  Comparative,  A,  B.  C,  D,  E 

3.  Ultimate,  A,  B.  C,  D,  E 
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3.  If  there  is  any  non-standardized 
issue{s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplication 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gary. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  86-26789  Filed  11-26-86;  8:45  am] 
MLUNG  CODE  6712-01-M 

Applications  for  Consolidated  Hearing; 
Jesus  Is  Lord  Ministries  International 
etal. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Applicam  and  city/state 

File  No 

MM 

Docket 

No. 

BP-84102AH 

86-432 

Intemational'.     Casmomm. 
PA. 

B.  Lighthouse  Broadcasting 
Co.;  Dalton.  MA. 

C.  Lighthouse  Broadcasting 
Co.;  Falmouth.  VA. 

D.  Sotvay    Radio;    Sotvay. 
NY. 

E.  Greater  Vrgwua  Broad- 
casters     Suttord.      VA, 
Stafford.  VA 

F     Upstate    Broadcasters; 

BP-«50729AA 

BP-850729AC 

BP-850729AE 

BP-850729AL 

BP-850729AM 

G.     Central     Pennsytvania 

8P-a50729AN  

Broadcasters;          Shell- 
shinny.  PA. 
H     Fainly    Stations.     Inc. 

BP-850729AP 

Nehotson.  PA 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding  ^^^ 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Air  Hazard.  B,  D.  E,  F.  H 

2.  City  Coverage — AM,  B,  C.  D 

3.  307(b).  All  Applicants 

4.  Contingent  Comparative,  All  Applicants 

5.  Ultimate,  All  Applicants 


3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230),  1919  M 
Street  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800).  , 

Larry  D.  Eads,        \ 

Chief,  Audio  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  86-26790  Filed  11-26-86-.  8:45  am) 

BILUNG  CODE  6712-OMI 


FEDERAL  HOME  LOAN  BANK  BOARD 

Federal  Saving  and  Loan  Advisory 
Council  Meeting 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  Federal  Savings  and  Loan 
Advisory  Council.  Notice  of  the  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act. 

OATE(S):  December  17, 1986,  9:00  a.m.- 
4:30  p.m.;  December  18. 1986,  9:00  a.m.- 
11:30  a.m. 

ADDRESS:  Federal  Home  Loan  Bank 
Board,  Board  Room.  6th  Floor.  1700  G 
Street  NW..  Washington,  DC  20552. 

FOR  FURTHER  INFORMATION  CONTACT! 
John  M.  Buckley,  Jr.  (202/377-6577); 
Debra  J.  Aheam  (202/377-6924). 

SUPPLEMENTARY  INFORMATION: 

Proposed  agenda: 

1.  What  additional  Service 
Corporation  activities  should  be  sought 
for  federally  chartered  thrift 
institutions? 

2.  What  should  the  Board's  legislative 
priorities  be  for  1987  session  of 
Congress? 

3.  Review  effect  of  REMICs  on  the 
thrift  industry's  mortgage  lending 
activities  and  overall  profitability. 

No.  11,  November  24, 1986. 
Jeff  Sconyers,       I 
Secretary. 
[FR  Doc.  86-26765  Filed  11-26-86;  8:45  am] 

BILUNQ  CODE  8720-O1-M 


Federal  Maritime  Commission 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Hling  of  the 
following  agreement(B]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  In  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007540-046. 

Title:  U.S.  Atlantic  &  Gulf/ 

Puerto  Rico  Maritime  Shipping 
Authority 

Sea-Land  Service.  Inc. 

Shipping  Corporation  of  Trinidad  and 
Tobago.  Ltd. 

Synopsis:  The  proposed  amendment 
would  expand  the  scope  of  the 
agreement  to  include  U.S.  Atlantic  coast 
ports  from  West  Palm  Beach,  Florida  to 
Key  West.  Florida  and  intermodal 
service  via  such  ports.  Additionally,  the 
number  of  rate-making  sections  would 
be  increased  from  three  to  four. 

Agreement  No.:  203-010664-003. 

Title:  Pan-Atlantic  Carrier  Trade 
Agreement. 

Parties: 

Hapag-Lloyd  AG 

Intercontinental  Transport  (ICT)  BV 

Atlantic  Container  Line  GIE 

Dart-ML  Limited 

Trans  Freight  Lines 

Lykes  Bros.  Steamship  Company.  Inc. 

United  States  Lines.  Inc. 

Johnson  Scanstar 

Nedlloyd  Lijnen  B.V. 

Synopsis:  The  proposed  amendment 
would  admit  Nedlloyd  Lijnen  B.V.  as  a 
party  to  the  agreement. 

Agreement  No.:  208-010977-001. 

Title:  Hispaniola  Discussion 
Agreement. 

Parties: 

United  States  Atlantic  and  Gulf/ 
Hispaniola  Steamship  Freight 
Association. 

Zim  Israel  Navigation  Co. 

Overseas  Transport  Intemational 
Corp. 
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Synopsis:  The  proposed  amendment 
would  admit  Overseas  Transportation 
International  Corp.  as  a  party  to  the 
agreement. 

Agreement  No.:  224-011032. 

Title:  Seattle  Terminal  Agreement. 

Parties: 

Port  of  Seattle  (Post) 
Stevedoring  Services  of  America 
(SSA) 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease 
approximately  twenty-five  acres  of 
paved  land  at  the  Port's  Terminal  42  and 
to  provide  preferential  use  of  berthing 
space  and  container  handling  equipment 
to  SSA  for  a  period  of  five  years  with  an 
option  to  extend  the  agreement  for  an 
additional  five  year  period. 

Agreement  No.:  224-011033. 

Title:  Seattle  Terminal  Agreement. 

Parties: 

Port  of  Seattle  (Post) 

Nippon  Yusen  Kaisha,  Ltd. 

Showa  Line,  Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease  land  and 
office  space  at  the  Port's  Terminal  37  to 
the  remaining  agreement  parties  and  to 
provide  those  parties  preferential 
berthing  rights  and  preferential  use  of 
certain  container  handling  equipment 
for  an  initial  period  of  five  years  with  an 
option  to  extend  the  agreement  for  a 
period  of  three  years. 

Agreement  No.:  224-011034. 

Title:  Seattle  Terminal  Agreement. 

Parties: 

Port  of  Seattle  (Post) 
Dovex  Corporation  (Dovex) 
Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  provide 
preferential  use  of  chill  warehouse 
space  to  Dovex  for  an  initial  period  of 
ten  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  24. 1986. 

Joseph  C.  Polking. 

Secretary. 

|FR  Doc.  86-26756  Filed  n-2ft-86;  8:45  am] 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Citizens  of  Hardeman  County  Financial 
Services,  inc..  Application  To  Engage 
de  Novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 


under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanicing 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiu-ces. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  17. 1986. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Citizens  of  Hardeman  County 
Financial  Services,  Inc.,  Whiteville. 
Tennessee;  to  engage  de  novo  in  acting 
as  agent  in  the  sale  of  credit  insurance 
directly  related  to  extensions  of  credit 
made  by  Applicant's  wholly-owned 
subsidiary.  The  Whiteville  Savings 
Bank.  Whiteville.  Tennessee,  and  will  be 
limited  to  assuring  the  repayment  of  the 
outstanding  balance  due  on  such 
extensions  of  credit  in  the  event  of  the 
death,  disability,  or  involuntary 
unemployment  of  the  debtor  pursuant  to 
§  225.25(b)(8)(i)(A)  and  (B)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Tennessee. 


Board  of  Covemors  of  the  Federal  Reserve 
System,  November  21, 1986. 
Jamet  McAfea. 

Associate  Secretary  of  the  Board. 
[FR  Doc  86-26728  Filed  11-28-86;  8:45  am] 

BIUJMG  COOC  «210-01-M 


Change  in  Banic  Control  Notices; 
Acquisitions  of  Banlcs  or  Bank  Hokfing 
Companies 

The  notifications  listed  below  have 
apphed  for  the  Board's  approval  under 
the  Change  in  Bank  Control  Act  (12 
U.S.C.  1817(j))  and  5  225.41  of  the 
Board's  Regulation  Y  (12  (12  CFR  225.41) 
to  acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  l>een  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  12, 1986. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

l./ess  Correll,  Vincent  Correll,  and 
Ward  Correll,  all  of  Somerset.  Kentucky; 
to  acquire  100  percent  of  the  voting 
shares  of  Nabanco.  Inc.,  Lancaster. 
Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Aveue,  Kansas  City.  Missouri 
64198: 

1.  C.  Dennis  Reese  and  C.  Dennis 
and/or  Joyce  Reese.  Lenexa.  Kansas;  to 
retain  ownership  of  10.56  percent  of  the 
voting  shares  of  Louisburg  Bancshares. 
Inc.,  Louisburg.  Kansas,  and  thereby 
indirectly  acquire  Bank  of  Louisburg. 
Louisburg.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  21, 1986. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-28727  Filed  11-26-86;  8:45  am) 

BILUNG  CODE  UIO-OI-M 


Financial  Instltuttons,  Inc^  et  aL; 
Formations  of;  Acqulsitk>ns  by;  and 
Mergers  of  Bank  HoMIng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
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Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  {12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acmiire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  17. 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Financial  Institutions,  Inc., 
Warsaw,  New  York;  to  acquire  54.95 
percent  of  the  voting  shares  of  the 
Pavilion  State  Bank,  Pavilion,  New  York. 

2.  First  National  Bancorp,  Inc., 
Norfolk,  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Norfolk,  Norfolk.  New 
York. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  National  Penn  Bancshares,  Inc., 
Boyertown,  Pennsylvania;  to  acquire  20 
percent  of  the  voting  shares  of  Penncore 
Financial  Services  Corporation,  Camp 
Hill.  Pennsylvania,  and  thereby 
indirectly  acquire  Commonwealth  State 
Bank,  Newton.  Pennsylvania.  Comments 
on  this  application  must  be  received  by 
December  18, 1986. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  ICNB  Financial  Corporation,  Ionia, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Ionia  County 
National  Bank  of  Ionia,  Ionia,  Michigan. 
Comn^nts  on  this  application  must  be 
recieved  by  December  18, 1986. 

D.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 


President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Founders  Bancorp,  Inc.,  Scottsdale, 
Arizona;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Founders  Bank  of 
Arizona,  Scottsdale,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  21, 1986. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-26728  Filed  11-26-86;  8:45  am] 

BILUNG  CODE  621<M>1-M 


[Docket  No.  R-057S] 

Format  for  Wire  Transfer  of  Funds 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Approval  of  format  for  wire 
transfer  of  funds. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  ("Board") 
has  approved  a  two-part  program  to 
require  depository  institutions  sending 
funds  transfers  over  Fedwire  to  provide 
third-party  payments  information  in  a 
structured  message  format.  Specifically, 
a  two-phased  program  has  been 
approved  which  involves: 

(1)  A  $0.25  surcharge  for  Fedwire 
funds  transfers  not  conforming  to  a 
standard  format,  beginning  April  1, 1988; 
and 

(2)  Mandatory  use  of  the  standard 
message  format  beginning  April  3, 1989. 
EFFECTIVE  DATES:  Phase  one  (surcharge, 
effective  April  1, 1988;  Phase  two 
(mandatory  use),  effective  April  3, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  F.  Oreska,  Manager,  (202/452- 
3878)  or  Peggy  Weimer,  Senior  Analyst, 
Division  of  Federal  Reserve  Bank 
Operations  (202/452-3544);  or 
Telecommunications  Device  for  the  Deaf 
("TDD")  users,  Eamestine  Hill  or 
Dorothea  Thompson  (202/4^3544), 
Board  of  Governors  of  the  F^ersl 
Reserve  System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  On 
June  6, 1986,  the  Board  issued  for  public 
comment  a  proposal  to  encourage  use  of 
a  structured  format  for  transmission  of 
third-party  payment  information  over 
Fedwire.  (51  FR  21246,  June  11. 1986)  It 
was  proposed  that  implementation  of 
the  standard  Fedwire  format  would  be 
phased  in  over  a  two-year  period. 
Beginning  in  January  1988,  a  $0.25 
surcharge  would  be  assessed  for  each 
message  that  did  not  conform  to  the 
standard  format.  The  standard  format 
would  become  mandatory  for  Fedwire 
payments  in  January  1989,  with 
nonconforming  messages  being  rejected 
and  returned  to  originators. 


Background 


I 


The  current  Fedwire  format  for  a 
funds  transfer  message  consists  of  two 
parts.  The  first  part  contains  precisely 
structured  information  that  identifies  the 
sending  and  receiving  depository 
institution  and  the  dollar  amount  of  the 
transfer.  The  second  part  of  the  message 
contains  information  in  an  unstructured 
form  about  the  customers  of  the 
depository  institution  involved  in  the 
transfer  and  the  purpose  of  the  transfer. 
The  lack  of  structure  in  the  second  part 
of  the  message  requires  depository 
institutions  receiving  the  messages  to 
review  payment  instructions  manually 
in  order  to  post  the  payments  to  the 
customers'  accounts. 

In  1982,  the  American  Bankers 
Association  issued  a  report  that 
recommended  a  format  convention  for 
Fedwire  third-party  payments.  The 
convention  requires  that  the  third-party 
information  be  identified  using  standard 
three  character  identifiers,  called  field 
tags,  for  each  field  of  information  and 
that  the  fields  of  information  be 
provided  in  a  specific  sequence. 
Although  the  Federal  Reserve  has 
supported  this  convention  since  its 
introduction,  less  than  11  percent  of 
third-party  messages  processed  on 
Fedwire  are  in  the  stroctured  form. 

Comments 

Seventy-four  comments  were  received 
in  response  to  the  request  for  public 
comment.  Of  the  seventy  comments 
which  addressed  the  proposal,  58 
supported  the  concept  or  parts  of  the 
concept,  while  12  respondents  opposed 
it. 

One  reason  given  by  commenters  in 
favor  of  the  proposal  was  that  use  of  the 
standard  format  would  facilitate  timely 
processing  and  posting  of  funds  transfer 
messages,  regardless  of  the  institution's 
size  or  whether  the  pasting  was  done 
automatically  or  manually.  Some 
commenters  believed  that  the  use  of 
standardized  field  tags  to  designate 
third-party  information  would  enhance 
risk  reduction  efforts  by  facilitating 
more  timely  monitorii^g  of  customer 
accounts.  In  addition,  some  commenters 
stated  that  implementation  of  the 
proposal  would  allow  institutions  to 
reduce  delays,  errors,  and  uncertainties 
associated  with  messages  received  in 
the  present  free  text  format. 

Reasons  given  by  commenters  for 
opposition  to  the  proposal  included:  The 
current  method  of  processing  Fedwire 
payments  was  not  time  consuming, 
costly,  or  error-prone;  the  proposal 
would  not  facilitate  timely  or  accurate 
posting  of  funds  transfers;  and  the 
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proposal  catered  to  the  needs  of  the 
large  depository  institutions. 

Mandatory  usage  of  the  standard 
format  beginning  January  1. 1989,  was 
supported  by  all  but  one  of  the 
commenters,  but  Hfteen  respondents 
commented  on  the  unresolved  status  of 
a  transferee  depository  institution's 
legal  liability  related  to  posting  of  a 
transfer  on  Uie  basis  of  an  account 
number  rather  than  on  the  basis  of 
account  name.  To  realize  the  fiill 
benefits  of  the  format  by  automatically 
posting  payments  to  customers' 
accounts,  these  commenters  suggested 
that  certain  legal  questions  concerning 
reliance  on  account  numbers  when 
posting  transactions  could  be  clarified 
by  the  Federal  Reserve,  this  is  a 
separate  issue  from  standardizing  the 
Fedwire  format,  and  it  will  be  studied 
further  by  the  Board.  The  effectiveness 
of  this  proposal  is  not  negated  by  failure 
to  achieve  immediate  resolution  of  this 
legal  issue. 

Several  conmienters  questioned  the 
equity  of  the  proposal  that  the  Federal 
Reserve  would  provide  software  support 
to  institutions  with  personal  computer 
connections  to  the  Reserve  Banks.' 
These  commenters  believed  that  the 
personal  computer  ("PC")  software 
modification  should  not  be  provided 
without  charge  to  the  institutions  with 
PC  connections  to  Fedwire,  if  the  large 
computer  interface  ("CI")  institutions 
were  required  to  pay  for  their  own 
software  changes. 

The  Federal  Reserve  had  three 
options  available  for  handling  the  issue 
of  providing  software  support  to 
depository  institutions.  One  option  was 
not  to  provide  software  support  to  any 
institutions.  This  option,  although 
equitable,  would  not  foster  use  of  the 
structured  format,  especially  by  small 
and  medium  size  institutions  who  do  not 
have  the  capacity  to  develop  their  own 
software.  A  second  option  was  to 
provide  application  software  to 
institutions  with  PC  connections  and 
those  with  CI  connections.  Due  to  the 
variety  of  software  used  by  the  CI  banks 
it  is  impractical  for  the  Reserve  Banks  to 
meet  the  software  needs  of  the  CI 
institutions.  In  addition,  the  CI 
institutions  are  much  more  capable  of 
making  the  software  changes  needed  to 
use  the  structured  format.  The  third 
option,  and  the  one  the  Board  adopted, 


'  Approximately  6.300  depository  institution  are 
electronicfllly  connected  to  the  Fedwire  network. 
The  Reserve  Banks'  intelligent  terminal  application 
software  it  made  available  free  of  charge  fo  the 
estimated  4.800  institutions  with  PC  connections  to 
the  Fedwire  network.  Institutions  connected  to  the 
Fedwire  netwoA  pay  either  terminal  leasing  fees  or, 
if  they  own  their  ierminals.  electronic  connection 
fees. 


was  to  provide  software  to  institutions 
with  PC  cormections  and  technical 
advice  to  assist  the  CI  institutions. 
Besides  benefiting  small-  and  medium- 
sized  institutions  with  PC  connections, 
this  option  benefits  large  institutions 
through  technical  assistance  in  meeting 
the  target  requirements  and  by  smaller 
institutions  originating  messages  in  the 
standard  format.  The  cost  of  providing 
the  software  is  minimal,  on  the  order  of 
$175,000. 

Several  commenters  questioned  the 
cost  basis  for  charging  the  $0.25 
surcharge  for  nonstandard  messages. 
Specifically,  they  believe  that  such  a 
charge  would  more  than  recover  the 
Federal  Reserve's  development  costs 
and  would  then  subsidize  the  basic 
Fedwire  service. 

The  Board  believes  that  the  surcharge 
is  necessary  to  recover  costs  and  to 
encourage  depository  institutions  to 
expend  the  resources  to  originate 
payments  using  the  standard  format. 
The  surcharge  will  affect  only 
depository  institutions  who  fail  to  use 
the  standard  format.  While  it  is  difficult 
to  predict  the  amoimt  of  revenue  that 
might  result  it  is  believed  that  the 
income  fitjm  the  surcharge  should  be 
relatively  insignificant  because  of  the 
long  lead  time  before  the  surcharge 
policy  becomes  effective. 

Some  questions  were  raised  by 
commenters  concerning  the  standard 
format  specifications  as  outlined  in  the 
technical  document  supplied  by  the 
Reserve  Banks,  including  the  length  of 
the  message  and  certain  required  fields. 
Many  commenters  believe  that  certain 
third-party  beneficiary  information  (e.g., 
beneficiary  account  number)  should  be 
required  for  receivers  to  achieve  full 
automation  benefits. 

Those  suggestions  have  not  been 
adopted,  because  originators  of 
transfers  do  not  always  have  access  to 
information  related  to  the  beneficiary's 
account.  Further,  since  the  Federal 
Reserve  cannot  edit  for  the  accuracy  of 
the  information  contained  in  the  field, 
the  sending  institution  may  include 
inaccurate  information  to  pass 
mandatory  edits.  Technical  constraints 
prohibit  lengthening  the  Fedwire  format 
beyond  its  present  eight  lines  at  the 
present  time.  Discussions  with  industry 
representatives  and  individual 
depository  institutions  indicate  that  the 
present  eight  line  Fedwire  format 
provides  sufficient  space  for  the  large 
majority  of  present  Fedwire  payments. 
Optional  fields  included  in  the 
recommended  message  format  can  be 
utilized  for  additional  text,  if  required 
by  originators.  Therefore,  beneficiary 


information  will  remain  an  optional 
field. 

Implementation 

The  majority  of  the  commenters  who 
discussed  the  implementation  schedule 
believe  that  the  proposed  schedule  of 
January  1. 1988,  for  the  surcharge  for 
nonconforming  messages  and  January  1. 
1989,  for  mandatory  usage  of  the 
standard  format  was  reasonable.  Some 
commenters  qualified  their  responses, 
stating  that  their  implementation 
readiness  is  dependent  upon  the  Federal 
Reserve  providing  the  detailed  technical 
specifications  by  the  end  of  the  third 
quarter  of  1986.  as  specified  in  the 
request  for  public  comment  This  would 
provide  a  reasonable  time  period  to 
prepare  for  implementation. 

A  preliminary  document  detailing  the 
technical  specifications  of  the  format 
was  available  from  the  Reserve  Banks 
upon  request  during  the  comment 
period.  As  a  result  of  questions  raised 
by  commenters.  the  technical 
specifications  have  undergone  some 
minor  revision  to  address  these  issues. 

Final  format  specifications  have  been 
completed  and  are  now  available  from 
the  Reserve  Banks.  Since  many 
conunenters  expressed  concern  about 
having  ample  time  to  implement 
changes,  the  Board  has  changed  the 
implementation  dates  to  April  1, 1988, 
and  April  3, 1989,  respectively. 

For  the  foregoing  reasons.  Reserve 
Banks  will  assess  a  $0.25  surcharge  for 
all  messages  not  conforming  to  the 
format  beginning  April  1, 1988.  Use  of 
the  format  will  be  mandatory  beginning 
April  3, 1989. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  21, 1986. 
William  W.  WUes, 
Secretary. 

[FR  Doc.  86-26725  Filed  11-26-86;  8:45  am] 
MLUMQ  CODE  «10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
hst  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 


I 
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last  list  was  published  on  November  7. 
1986. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  packages) 

National  Institutes  of  Health 

Subject:  High  frequency  Hearing 
Sensitivity. 

NEW 

Respondents:  Individuals  or 
households. 

Health  Resources  and  Services 
AdministTation 

Subject:  Application  to  Participate  in 
the  Public  Health  Capitation  Program — 
Extension— {0915-0089). 

Respondents:  Non-proHt  institutions. 

Office  of  the  Assistant  Secretary  for 
Health 

Subject  Addendum  to  Financial 
Status  Report— Reinstatement— (0937- 
0155). 

Respondents:  State  or  local 
governments;  Non-profit  institutions. 

Subject:  National  Nursing  Home 
Survey  FoUowup. 
NEW 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit:  Non-profit  instititions;  Small 
businesses  or  organizations. 

Subject  Laboratory  Research  on 
Response  Error  on  Health  Survey 
Questions. 
NEW 

Respondents:  Individuals  or 
households. 
OMB  Desk  Officer  Bruce  Artim. 

Health  Can  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-8650  for  copies  of  package) 

Subject  State  Agency  Sheets  for 
Verifying  Exclusions  from  the 
Prospective  Payment  System- 
Extension— (0938-0358)— HCFA-437. 

Respondents:  State  or  local 
governments;  Non-profit  institutions; 
Small  Dusinesses  or  organizations. 

OMB  Desk  Officer  Fay  S.  ludicello. 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-5706  for  copies  of  package) 
"ubject:  Earnings  Statement  Interview 
uide. 

NEW 

Respondents:  Individuals  or 
households. 

Subject  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Payments — Revision — 
(0960-0131) 


^"*~duii 


Respondents:  Individuals  or 
households. 

Subject  Request  for  Worker's 
Compensation/Public  Disability  Benefit 
Information— Revision — (0960-0098) 

Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit 

Subject  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Payments — Revision — 
(0960-0145) 

Respondents:  Individuals  or 
households. 

Subject:  Statement  for  Determining 
Continuing  Eligibflity  for  Supplemental 
Security  Income  Payment8--Revision — 
(0960-0416) 

Respondents:  Individuals  or 
households. 

OMB  Desk  Officer:  Judy  A.  Mcintosh. 

Office  of  the  Secretary       ^ . 

(Call  Reports  Clearance  Officer  on 
202-245-0509  for  copies  of  package) 

Subject  Implementation  of  the  Equal 
Access  to  justice  Act  in  Agency 
Proceedings — Subpart  B — 
Reinstatement — (0990-0118) 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit  Non-profit  institutions;  Small 
businesses  or  organizations. 

OMB  Desk  Officer  Judy  A.  Mcintosh. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  Reports 
Clearance  Officer  on  the  number  shown 
above. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208.  Washington. 
DC  20503. 

ATTN:  (name  of  OMB  Desk  Officer) 

Dated:  November  24, 1986. 
Barbara  S.  Wamsley, 
Acting  Deputy  Assislant  Secretary  for 
Management  Analysis  and  Systems. 
(FR  Doc.  86-26866  Filed  11-26-88:  8:45  am) 

BILUNa  COOE  41S0-04-M 


National  Institute*  of  Health 

Consensus  Developntent  Conference 
on  Diet  and  Exerdse  In  NoninsuHn- 
Dependent  Diabetes  Mellitus;  Meeting 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Diet  and  Exercise  in  Noninsulin- 
Dependent  Diabetes  MeUitus." 
sponsored  by  the  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 


Diseases  and  the  NIH  Office  of  Medical 
Applications  of  Research,  in 
collaboration  with  INSERM,  Institut 
National  de  la  Sante  et  de  la  Recherche 
Medicale,  France.  The  conference  will 
be  held  December  6-10, 1986.  in  the 
Masur  Auditorium  of  the  Warren  G. 
Magnuson  Clinical  Center  (Building  10) 
at  the  National  Institutes  of  Health.  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892. 

Noninsulin-dependent  diabetes  (also 
called  adult-onset  or  type  II  diabetes)  is 
the  most  conunon  form  of  diabetes, 
affecting  an  estimated  10  million 
Americans.  The  cornerstone  of 
treatment  for  this  type  of  diabetes  is  not 
insulin  or  other  drug  tberapy  but.  rather, 
the  adoption  of  certain  healthy  living 
habits.  Two  of  the  most  prominent 
lifestyle  components  are  diet  and 
exercise. 

The  conference  will  address  the 
significance  and  recommended  use  of 
dietary  modification  and  exercise  in  the 
treatment  and  prevention  of  this 
disease.  Key  questions  that  will  be 
addressed  are:  (1)  What  is  the 
significance  of  excess  body  fat  in  the 
patient  with  noninsulin-dependent 
diabetes  mellitus?  How  can  weight 
reduction  best  be  achieved  and 
maintained?  (2)  What  are  the 
appropriate  componer^ts  of  the  dietary 
prescription  for  patients  with 
noninsulin-dependent  diabetes  mellitus? 
(3)  What  are  the  benefits  and  risks  of 
exercise  in  patients  with  noninsulin- 
dependent  diabetes  mellitus?  How 
should  exercise  be  prescribed?  (4)  What 
is  the  evidence  that  weight  control,  diet 
and/or  exercise  can  prevent  noninsulin- 
dependent  diabetes  mellitus?  (5)  What 
are  the  directions  for  future  research? 

This  conference  will  bring  together 
biomedical  investigators,  practicing 
physicians,  other  health  professionals, 
and  representatives  of  the  public.  . 
Following  2  days  of  presentations  by 
medical  experts  and  discussion  by  the 
audience,  a  consensus  panel  will  weigh 
the  scientific  evidence  and  formulate  a 
draft  statement  in  response  to  the 
questions  above.  On  the  morning  of  the 
third  day,  Consensus  Panel  Chairman 
George  Cahill,  MJO.,  Professor  of 
Medicine,  Harvard  Medical  School  and 
Director  of  Research.  Howard  Hughes 
Medical  Institute,  Boston,  will  read  this 
preliminary  Consensus  Statement  before 
the  conference  audience  and  invite 
comments  and  questions. 

Information  on  the  program  may  be 
obtained  from  Ms.  Sharon  Feldman, 
Prospect  Associates,  Suite  500. 1801 
Rockville  Pike.  Rockville.  Maryland 
20852.  phone  (301)  466-6555. 
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Dated:  November  21, 1986. 
WilUam  F.  Raub, 
Acting  Director,  NIH. 
[FR  Doc.  86-28825  Filed  11-26-86;  8:45  am] 

nUJNQ  CODE  4110-01-M 

National  Institute  of  Environmental 
Healtli  Sciences;  Superfund  Hazardous 
Substance  Basic  Biomedlcai  Researcti 
&  Training  Grant  Program;  Meeting 

Notice  is  hereby  given  of  a  meeting  to 
be  held  at  the  National  Institute  of 
Environmental  Health  Sciences,  Main 
Conference  Facility,  Building  101, 
Research  Triangle  Park,  North  Carolina, 
on  December  15. 1986.  The  meeting  will 
begin  at  9  a.m.  and  end  at 
approximately  4:00  p.m.  The  meeting  is 
open  to  the  public. 

Background 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  establishes 
a  basic  university  research  and 
education  program  within  the 
Department  of  Health  and  Human 
Services.  The  law  authorizes  the 
Secretary,  acting  through  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  to  conduct  basic 
research  including  epidoniologic  and 
ecologic  studies  in  a  broad  range  of 
areas  related  to  understanding  and 
attenuating  the  potential  health  effects 
resulting  from  exposure  to  hazardous 
substances.  NIEHS  is  also  authorized  to 
allocate  up  to  10  percent  of  funds 
appropriated  for  this  purpose  to  provide 
grants  for  training  of  state  and  local  and 
other  workers  at  Superfund  sites  and  for 
long-term,  post-graduate  training  in  the 
biomedical  sciences  and  the  geo- 
sciences  for  professionals  working  in  the 
hazardous  waste  Reld.  Congress 
authorized  funds  for  this  program  for  a 
five-year  period  beginning  in  October 

1986.  The  total  amounts  reserved  for 
research,  development,  demonstration 
and  training  are  $3  million  in  Fiscal  Year 

1987,  $10  million  in  1988.  $20  million  in 
1989.  $30  million  in  1090,  and  $35  million 
in  1991.  These  dollar  amounts  are 
budget  ceilings  and  actual  amounts  will 
be  appropriated  each  year  consistent 
with  die  Federal  budget  process. 

The  purpose  of  this  meeting  is  to 
describe  the  new  research  programs 
assigned  to  NIEHS  under  the  new 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  legislation 
and  to  receive  oral  and  written 
comments  and  suggestions  regarding 
these  new  research  initiatives.  These 
comments  will  be  considered  by  NIEHS 
staff  in  the  development  of  a  program 
announcement  for  appropriate 
biomedical  research  areas. 


Topics  to  be  discussed  in  the  morning 
session  may  include  but  are  not  limited 
to:  Overview  of  section  311a,  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  legislation;  Superfund 
biomedical  research  program — some 
possible  approaches;  NIEHS  grants 
process  and  implementation  plan.  Those 
wishing  to  make  oral  presentations  on 
the  research  program  will  be  given  that 
opportunity  in  the  afternoon  session. 
These  presentations  must  be  limited  to  7 
minutes.  Oral  presentations  should  be 
supported  by  written  documents  that 
can  be  left  with  Ms.  Riley  at  the 
meeting. 

A  draft  program  description  to  be 
summarized  at  the  meeting  is  described 
below.  Written  comments  are 
encouraged  and  it  is  requested  that  they 
be  received  by  close  of  business  on 
December  10, 1986.  Every  effort  will  be 
made  to  consider  comments  received 
through  December  19.  In  order  to 
acconmiodate  as  many  people  wishing 
to  speak  as  possible,  persons  wishing  to 
make  oral  presentations  should  contact 
Ms.  Riley  at  the  address  below  no  later 
than  December  10, 1986. 

Ms.  Janet  A.  Riley,  Administrative 
Office.  OD.  NIEHS.  P.O.  Box  12233. 
Research  Triangle  Park.  NC  27709 

Attendance  is  limited  only  by  space 
available.  For  further  information 
regarding  the  meeting,  please  contact 
Ms.  Riley  at  the  above  address  or 
telephone  919-541-7621  or  FTS  62&-7621. 
The  official  Government  representative 
for  this  meeting  will  be  Dr.  Anne  P. 
Sassaman. 

Dated:  November  24, 1986. 
David  P.  Rail. 
Director. 

Program  Badcground  and  Desctipdon 

Hiis  NIEHS  hazardous  substance 
basic  biomedical  research  and  training 
complements  a  broader  research  and 
development  component  of  Superfund 
managed  by  three  Federal  agencies. 

The  Environmental  Protection  Agency 
(EPA),  the  principal  manager  of  the 
Superfund  program,  has  specific 
mandated  research  responsibilities  in 
the  areas  of  assessment  of  the 
environmental  impact  of  hazardous 
substances  at  sites,  hazardous  waste 
contaiiunent  and  destruction 
technologies,  and  environmental 
transport  and  fate.  Protection  of  public 
health  and  welfare  is  the  primary  goal  of 
EPA,  and  thus  it  also  has  authority  to 
conduct  and  support  research  to  monitor 
and  test  for  hazardous  substances  in  the 
environment  and  for  health  effects  and 


health  risks  of  hazardous  substances. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  in  the  U.S. 
Public  Health  Service  was  established 
by  the  original  Superfund  law  in 
December  1980.  ATSDR  provides  site 
specific,  public  health  assessments  and 
advisories  to  EPA  and  to  state  and  local 
agencies,  citizens,  and  health  care 
providers.  In  addition.  ATSDR  supports 
applied  research  activities  such  as  the 
development  and  evaluation  of 
toxicologic  profiles  for  hazardous 
substances  found  at  Superfund  sites,  the 
initiation  (in  cooperation  with  the  HHS's 
National  Toxicology  Program  and  EPA's 
Toxic  Substances  Control  Act  and 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  programs]  of 
toxicologic  testing  where  necessary  for 
these  substances.  ATSDR  also  supports 
research  into  improved  clinical 
laboratory  methods  to  assess  human 
exposure  in  communities  affected  by 
Superfund  sites  and  may  establish 
exposure  registries,  health  surveillance 
systems,  and  epidemiologic  studies. 

NIEHS's  basic  hazardous  substances 
biomedical  research  and  training 
responsibilities  are  a  new  facet  of  the 
Superfund  program  and  are  intended  to 
provide  a  wide  range  of  research  to 
address  the  broad  public  health 
concerns  arising  from  the  release  of 
hazardous  substances  and  hazardous 
wastes  during  catastrophic  incidents 
and  from  uncontrolled  leaking  waste 
disposal  sites.  NIEHS  is  an  institute  of 
the  National  Institutes  of  Health  and  for 
20  years  has  been  the  Federal  focus  for 
basic  environmental  health  and  related 
research.  The  Superfund  reauthorization 
builds  on  the  NIEHS's  history  of 
conducting  in-house  research  and 
supporting  grants  for  environmental 
health  sciences  research,  and 
specifically  requires  that  NIEHS 
Superfund  basic  biomedical  research 
and  training  grants  be  awarded  in 
accordance  with  Section  IV  of  the  PHS 
Act.  Under  Section  IV,  NIEHS  is 
required  to  follow  the  grants  procedures 
established  by  the  National  Institutes  of 
Health.  NIEHS  must  outline  research 
opportunities  and  promising  areas  of 
inquiry  relevant  to  a  particular  field  of 
biomedical  science  (in  this  instance,  the 
broad  field  of  hazardous  substance 
health  effects),  and  publicize  the 
Program  Announcement  in  the  NIH 
Guide  to  Grants  and  Contracts. 

Applications  for  grants  for  specific 
research  projects  are  solicited  from 
institutions  and  organizations  through 
publication  of  Program  Armouncements 
or  Requests  for  Applications  in  the  NIH 
Guide.  (Under  the  Superfund 
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Reauthorization  Act  these  are  limited  to 
univeraities.)  All  applications  for 
research  programs  must  be  evaluated 
for  scientific  merit  by  a  peer  review 
panel  of  eminent,  primarily  non-Federal 
scientists,  taking  into  account  the 
training  and  experience  of  the 
researchers,  and  the  facilities  and 
equipment  of  their  institutions.  A  second 
level  review  is  conducted  by  the 
National  Advisory  Environmental 
Health  Sciences  Council. 

Grants  are  awarded  by  NIEHS  on  the 
basis  of  the  recommendations  from  the 
peer  reviewers  and  the  Council, 
programmatic  priorities  of  the  Institute, 
and  the  availability  of  funds.  This 
mechanism  maximizes  the  strengths  of 
these  interrelated  groups.  The  NIEHS 
staff  (in  collaboration  with  their 
colleagues  in  EPA  and  ATSDR,  and  the 
broader  scientific  community)  define 
broad  areas  of  research  opportunities; 
the  academic  research  community 
conceives  specific  research  inquiries 
related  to  the  broad  public  health 
problem;  and  the  scientific  peer  review 
system  identifies  the  best  applications 
for  funding  support. 

NIEHS  intends  to  initiate  this  process 
quickly  to  avoid  delays  and  to  capitalize 
on  the  enthusiasm  arising  from 
enactment  of  the  Superfund 
reauthorization.  However,  it  is 
recognized  that  coordination  and 
communications  are  vital  to  the  eventual 
success  of  this  program.  Accordingly, 
NIEHS  will  schedule  annual  meetings  to 
facilitate  exchange  of  information 
among  grantees  and  to  foster 
communication  and  coordination  among 
the  relevant  Federal  agencies.  Internal 
NIEHS  scientific  staff  discussions  and 
conversations  with  other  scientists 
already  have  resulted  in  a  draft  outline 
of  some  representative  avenues  of 
research  opportunity  relevant  to  the 
health  concerns  associated  with 
hazardous  waste  transport,  storage  and 
release  of  hazardous  substances  into  the 
environment.  This  draft  follows  an 
oudine  and  uses  headings  taken  from 
the  language  pertaining  to  the  NIEHS 
responsibilities  in  the  Superfund 
reauthorization  act. 

NIEHS  interprets  the  act  to  permit 
NIEHS  to  fund  grants  for  engineering, 
ecologic,  and  hydrogeologic  research. 
The  draft  outline,  however,  focuses  on 
biomedical  research  opportunities. 
NIEHS  plans  to  support  engineering, 
ecologic.  and  hydrogeologic  research 
insofar  as  they  are  integral  parts  of  a 
larger,  broad-based  biomedical  research 
program  grant  Because  of  the  press  of 
time  and  the  need  to  follow  prescribed 
NIH  grants  procedures,  NIEHS  will 
focus  on  biomedical  research  grant 


applications  in  the  Hrst  Hscai  year  of  the 
program.  Applicants  preparing  grants  for 
first  year  funding  will  be  encouraged  to 
develop  supplemental  applications  in 
subsequent  years  if  they  wish  to  expand 
their  research  to  iaclude  engineering 
and/or  ecologic  components.  Applicants 
for  funding  in  the  first  year  who  plan  to 
add  engineering/ecologic  research 
components  should  so  indicate  at  the 
time  of  their  initial  application,  if  at  all 
possible.  Any  information  the  applicant 
can  provide  indicating  ways  these 
components  would  be  linked  to  the 
biomedical  research  would  be  useful. 
Applicants  for  grants  in  the  second  and 
third  years  are  encouraged  to  develop 
multidisciplinary  basic  biomedical 
research  program  proposals  with 
supporting  engineering  and/or  ecologic 
components.  NIEHS  also  recognizes  the 
importance  of  prevention  in  the 
protection  of  public  health. 
Consequently,  applicants  are  asked  to 
consider  basic  research  into  methods  to 
attenuate  the  toxicity  or  other  hazards 
associated  with  hazardous  substances 
or  to  mitigate  the  effects  of  exposure  on 
populations  at  risk.* 

An  opportunity  exists  to  integrate  the 
research  training  grants  into  institutions 
receiving  grants  of  basic  research. 
Universities  may  include  proposals 
either  for  education  and  training  in  the 
biomedical  and  geosciences  or  for 
training  state  and  local  or  other  workers 
in  applications  to  NIEHS.  Universities 
with  programs  which  emphasize 
research  can  enter  into  contracts  with 
public  or  private  entities  and  state  or 
local  agencies  to  provide  education  and 
training  or  for  any  other  purpose  which 
might  strengthen  their  research  projects. 
Certain  of  these  long-term  training 
programs  may  be  carried  out  in 
conjunction  with  the  National  Institute 
for  Occupational  Safety  and  Health. 

The  research  and  development  section 
of  the  Superfimd  reauthorization 
provides  a  unique  opportunity  for  the 
creation  of  univeitoity  based  biomedical 
research  program  with  close  ties  to 
engineering  and  hydrogeologic  sciences 
and  to  the  field  of  ecology.  These  broad 
programs  have  great  potential  for 
improving  the  understanding  of  the 
relationships  between  human  exposures 
to  hazardous  substances  and  adverse 
health  effects. 

NIEHS  plans  to  take  advantage  of  this 
opportunity  to  solicit  and  support  from 
Superfund  monies  basic  biomedical 
research  grants  which  will  ultimately 
become  multi-disciplinary  centers  in 
universities. 


Draft  Outline  of  Some  NIEHS  Superfimd 
Hazardous  Substance  Basic  Biomedical 
Research  and  Development 
Opportunities 

A.  Methods /Technologic  to  Detect 
Hazardous  Substances  in  the 
Environment 

1.  New  methods  should  be  developed 
to  detect  and  determine  the  chemcials/ 
agents  present  at/near  dump  sites. 
These  methods  should  have  the 
sensitivity  and  specificity  needed  to 
detect  the  lowest  concentrations  of 
hazards  which  could  post  toxic  threats 
to  humans. 

The  development  of  these  new 
methods  for  detection  and  quantification 
of  chemicals  present  at/near  dump  sites 
should  be  linked  to  the  study /review  of 
the  toxicity  of  those  chemicals  present 
at  the  site  in  order  to  have  guidelines  as 
to  the  sensitivity/spedficity  needed  in 
the  new  methods. 

Special  attention  needs  to  be  paid  to 
the  fact  that  most  cheaiicals/hazards  at 
dump  sites  will  occur  in  complex 
mixtures — that  is.  with  chemicals  of 
many  kinds,  as  well  as  with  soil,  water, 
and  air.  Interfering  substances,  or 
changes  in  the  chemical/toxic  material 
^eing  analyzed,  can  occur  in  the  process 
of  sample  collection  (on  air  filters  for 
example)  and  need  to  be  considered. 
New  approaches  are  needed  for  the 
analysis  and  toxicologic  evaluation  of 
chemicals/agents  in  ssch  mixtures. 

2.  Improved  techniques  are  needed  for 
measuring  and  modeling  movement  and 
alteration  of  chemicals  through  the 
media  surrounding  the  waste  dump  in 
order  to  increase  die  reliability  of 
measurements  for  risk  assessment  at 
such  sites. 

Investigations  as  to  presence/^read 
of  toxic  materials  away  from  dumpsites 
should  consider  and  attempt  to  measure 
the  presence  of  these  oiaterials  in  many 
places/sources.  This  would  at  least 
include  wells  providing  water  to  area 
homes;  streams/surface  waters  in  the 
neighborhood  (especially  waters 
providing  fish,  b^  water);  air  in  the 
neighborhood  where  people  move/live; 
ground;  dust/particulates  in  these  same 
areas  (and  in  all  parts  of  the  household 
including  pets,  rodents).  Multiple 
samples  should  be  taken  since  variation 
over  time  in  pollutant  presence  and 
concentration  are  likely  in  each  of  these 
vectors. 

Animals  living  in/near  dump  sites 
might  be  sampled  to  detect  the 
presence/ spread  of  chemicals  from  the 
dump.  These  animals  might  be  feral 
(rats,  mice,  rabbits,  fish,  reptiles,  birds) 
or  domestic  (pets  of  households  close  to 
the  dump).  Multiple  samples  (e.g.  blood 
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might  be  taken  from  living  animals,  but 
more  complete  analysis  might  be 
possible  only  on  dead/sacrificed 
animals.  Animals  (e.g.  rodents,  rabbits, 
etc.)  might  be  added  to  the  dump  site  (in 
cages/defined  areas?)  for  sampling  at 
definite  intervals  (to  detect  spread  of 
chemicals,  eta). 

B.  Advanced  Techniques  for  the 
Detection,  Assessment,  and  Evaluation 
of  the  Effects  on  Human  Health  of 
Hazardous  Substances 

1.  Methods  should  be  developed  for 
human  dosimetry.  e.g.,  by  sampling 
blood,  urine,  tissues.  Specific  and 
sensitive  methods  to  detect  and  quantify 
toxic  chemicals  in  human  tissues 
(including  blood)  at  the  concentrations 
likely  to  occur  after  environmental 
exposures  are  needed  for  almost  all 
chemicals  likely  to  occur  at  dump  sites. 
The  application  of  newer  analytical 
techniques  to  biological  samples  often 
requires  extensive  adaptation  and 
validation.  When  this  is  done,  these 
methods  may  give  reliable  estimates  of 
exposure  of  humans  to  chemicals  and 
also  give  some  idea  of  time  of  exposure 
(if  analysis  is  done  on  samples  t^cen  at 
different  times  in  the  same  person,  and 
this  study  is  coupled  with 
pharmacokinetic  expertise.). 

This  dosimetry  must  be  couided  with 
accurate  and  sensitive  measure  in 
exposed  persons  of  the  biological 
actions  of  the  specific  chemicals 
contacted. 

In  these  ways  carefully  designate 
epidemiological  and  risk  assessment 
studies  of  persons  exposed  to  dump  site 
chemicals  may  be  carried  out  (either  at 
the  dump  site  or  at  the  site  of  an 
industrial  accident). 

2.  Methods  to  detect  and  quantify 
chemical  metabolites,  and  adducts  of 
chemicals  with  human/animal  tissue 
macromolecules  (enzymes,  other  tissue 
proteins,  and  DNA/RNA)  may  also  be 
useful  in  detecting  and  quantifying 
exposure  and  estimating  times  of 
exposure  to  hazardous  materials/ 
chemicals.  Some  metabolites  or  stable 
adducts  may  give  estimates  of 
cumulative  exposures  to  chemicals. 
These  approaches  need  to  be  applied 
and  validated  in  studies  of  exposures  to 
hazards  from  dump  sites.  The  detection 
and  qualification  of  chemical  adducts  in 
biological  samples  are  especially 
difficult  and  in  need  of  new  approaches 
(e.g.,  some  of  these  adducts  are  present 
in  very  small  amounts  and  many  are 
also  short-lived;  adduct  reference 
standards  are  frequenUy  unavailable). 

The  research  hm  should  also  be 
communicated  to  those  workbig  to 
develop  methods  for  detection/ 
quantification  of  chemicals  in  water,  soil 
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and  air  around  dump  sites  (see  A.I., 
above}— since  many  chemicals  also 
form  adducts/methabolites  in  passage 
from  the  dump  site  to  the  various 
sampling  points. 

3.  Memods  are  needed  to  "fingerprint" 
the  biological  effects  of  specific 
hazardous  chemicals/pollutants  »o  that 
exposures  to  such  chemicals  can  be 
more  easily/ clearly  defined  and  set 
apart  fitim  effects  produced  by  other 
chemicals/causes.  These  mediods 
should  be  applicable  to  humans,  and  to 
the  levels  of  (and  perhaps  intermittent 
exposures  to)  hazardous  p-hpmiAalf 
likely  to  be  contacted  in  environmental/ 
dump  sites. 

Exposures  to  toxic  chemicals  may 
result  in  different  gene  expressions  and 
these  might  be  detected  by  gene 
products— different  enzymes  or  proteins 
or  different  amounts  of  these.  Both 
repression  and  depression  are  possible. 
Oncogenes  and  anti-onoogenes  would 
be  a  subset  of  these  phenomena  and 
marking  their  activation/repression 
could  also  mark  exposures  to  toxic 
chemicals. 

(a)  One  example  here  might  be  the 
peculiar  cytrochrome  P-450  isozymes 
produced  in  both  ammiiU  and  humans 
and  in  several  tissues  by  some 
pollutants.  The  presence  of  these 
specific  P-450  isozymes  and  Uieir 
amounts  (e.g.,  in  a  biopsy/autopsy 
sample)  might  then  be  used  to  detect 
and  quantify  the  exposure  of  the  person 
so  sampled  to  things  like  PCBs  or  TC3)D. 

(b)  New  enzyme  fotmatian  following 
pollutants  exposure  may  be  detected  by 
measuring  enzjrme  activity.  Newer 
techniques  fm  such  measuranents  can 
be  aj^ied  to  humans  and  animals — and 
may  be  done  with  non-radioactive 
labeled  "substrates"— e.g.,  ^*C-labeled 
caffieine,  antipyrine. 

(c)  Another  example  here  might  be  the 
use  of  specific  induction  of  sets  of 
genetic  changes  to  distinguish  between 
different  mutagens/chemicals.  Effects  of 
different  polycyclic  hydrocarbons 
(PCHC)  can  be  so  distinguished  in 
cultured  human  cells.  An  example  here 
is  the  change  in  sister  chromatid 
exchanges  (increase)  in  cidtured 
lymphocytes  from  animals  exposed  to 
some  PCHQ  Such  effects  need 
additional  testing/validation. 

(d)  If  a  hazardous  chemical  induced 
the  production  of  an  antibody  in  persons 
exposed  to  it  then  detection  of  this 
antibody  might  prove  exposure  of  the 
person  so  tested  to  this  chemical.  Such 
antibody  detection  could  be  very 
sensitive  and  specific  for  such  toxic 
chemical  exposures.  Highly  reactive 
chemicals  (forming  adducts  with 
proteins,  etc.)  might  be  more  likefy  to 
produce  diese  kinds  of  reactions  than 


chemicals  which  did  not  form  such 
adducts. 

4.  Behavioral /neurological  effects  of 
low-level  exposures  to  toxic  chemicals 
should  be  investigated  as  possible  early 
indicators  of  pollutants  contacts  around 
dump  sites. 

(a)  An  example  here  is  the  possible 
use  of  learning  tests  or  video  games 
which  seem  to  measure  small 
decrements  in  integrated  CNS  functions 
produced  by  things  like  exposure  to 
lead.  The  specificify  (differences 
between  toxic  chemicals)  of  the  changes 
in  such  measures  is  imknown  at  present. 

5.  Possible  effects  of  dump-site 
chemicals  on  all  aspects  of  the 
reproduction  process  should  be 
assessed.  In  humans,  both  male  and 
female  effects  can  now  be  studied. 

(a)  In  males,  semen  and  sperm 
analysis  is  possible  (e.g.,  measure 
chemicals  diere.  and  also  study  effects 
on  sperm  biochemistry,  morphology, 
activity,  abilify  to  fertilize  hamster  eggs, 
etc.) 

(b)  In  females,  present  tests  are 
probably  inadequate  and  new  tests  are 
needed,  but  menstrual  cycle 
irregidarities,  time  to  menopause,  and 
failure  to  conceive  are  now  used. 

(c)  Pregnancy  rates  and  outcomes 
need  to  be  monitored,  and  studies  on 
fetuses  and  newborns  of  animals/ people 
living  near  dump  sites  could  be  very 
valuable.  Maternal  exposures  to 
chemicals  can  be  indicated  by  changes 
in  maternal,  fetal,  and  placental 
enzymes;  or  if  diere  is  actual  presence  of 
chemicals/metabolites/adducts  in 
amniotic  fluid,  maternal,  placental  and 
fetal/newborn  tissues  (sampled  t>efore 
or  at  birth,  and  when  amniocentesis  is 
dcme,  or  when  there  is  a  miscarriage 
etc.). 

(d)  Teratology  as  an  outcome  of 
animal  (feral  or  domestic  pets)  or  human 
pregnancy  and  its  relation  to  chemical 
exposures  needs  study  (both  by 
laboratory  testing  of  dump  site 
chemicals,  and  in  the  field  by  careful 
epidemiology).  Earfy  tests  for  pregnancy 
(hCG  assays)  may  be  helpful  for  both 
diagnosis  and  prevention  strategies. 

6.  Immunological  studies  of  exposed 
populations  might  be  useful  Many 
pollutants  change  immune  reactions 
(TCDD.  Pffis  depress  immune  response 
to  viruses,  etc.)  and  such  changes  may 
be  indicators  of  exposure.  This  needs 
better  methodology  and  validation  for 
low  level  expostires. 

December  15— Open  meeting  to 
discuss  scientific  content  of  biomedical 
research  program.  Incorporate 
comments/suggestions  into  final 
biomedical  research  planning  document. 
Fmalize  RFQ/PA. 
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January  26-27— Discussion  of  research 
plan,  concept,  clearance  by  National 
Advisory  Environmental  Health 
Sciences  Council. 

January  30—  Announcement  in  NIH 
Guide  describing  program,  soliciting 
applications  for  FY  87  awards. 

February — Open  meeting  to  discuss 
engineering/ecology  plans. 

March — Second  Nffl  Guide  describing 
full  programs,  including  engineering/ 
ecology;  announce  fall  receipt  date. 

*? 

May  1— Receipt  date  for  applications 
(cleared  with  DRGl. 

*? 

July— Review  committees  meet  (no 
site  visits). 

September  15 — Proposed  receipt  date 
for  FY  88  applications. 

September  14-15 — Review  of 
applications  by  National  Advisory 
Environmental  Health  Sciences  Council. 

September  30— Start  date  for  FY  87 
awards. 

*?  Superfund  Research  and  Development 
Advisory  Committee  meets  to  review 
research  plan.  Date  dependent  upon 
appointments. 

|FR  Doc.  86-26828  Filed  ll-26-«6;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  ttie 
Arterioscierosis,  Hypertension  and 
Upid  Metaboltsm  Advisory  Committee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism  Advisory  Committee. 
National  Heart,  Lung,  and  Blood 
Institute.  January  14-15, 1987,  Federal 
Building,  Conference  Room  B119.  7550 
Wisconsin  Avenue,  Bethesda.  Maryland 
20892.  The  entire  meeting  will  be  open  to 
the  public  from  8:30  a.m.  to 
approximately  5.00  p.m.  on  Wednesday. 
January  14,  and  from  8:30  a.m.  to 
adjournment  on  Thursday.  January  15,  to 
evaluate  program  support  in 
Arteriosclerosis.  Hypertension  and  Lipid 
Metabolism.  Attendance  by  the  public 
will  be  limited  on  a  space  available 
basis. 

Ms.  Terry  Bellicha.  Chief.  Public 
Inquiry  and  Reports  Branch.  National 
Heart.  Lung  and  Blood  Institute,  Building 
31.  Room  4A21.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892.  (301) 
496-4236.  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members. 

Dr.  G.C.  McMillan.  Associate  Director. 
Arteriosclerosis.  Hypertension  and  Lipid 
Metabolism  Program.  NHLBI.  Room 
4C12.  Federal  Building.  National 
Institutes  of  Health.  Bethesda.  Maryland 


20892.  (301)  496-1613,  v^rill  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health)  •! 

Dated:  November  24, 1986. 
Betty ).  Beveridge, 

NIH  Cowmittee  Management  Officer. 
[FR  Doc.  86-26828  Piled  11-26-86;  8:45  am] 

MLUNO  CODE  4140-01<M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee  sponsored  by  the  National 
Heart.  Lung,  and  Blood  Institute  on 
January  16. 1987.  from  8  a.m.  to  1  p.m.. 
Bethesda  Hyatt  Regency.  One  Bethesda 
Metro  Center.  Bethesda.  Maryland 
20814,  (301)  657-1234. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  deflne  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  Program. 
Attendance  by  the  pubHc  will  be  limited 
to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
siunmary,  contact  Dr.  Edward  J. 
Roccella.  Coordinator.  National  High 
Blood  Pressure  Education  Program. 
Office  of  Prevention.  Education  and 
Control.  National  Heart.  Lung,  and 
Blood  Institute.  National  Institutes  of 
Health.  Building  31,  Room  4A0S. 
Bethesda.  Maryland  20892.  (301)  496- 
0554. 

Dated:  November  21. 1986. 
WiUiam  F.  Raub, 
Acting  Director.  NIH. 
(FR  Doc.  86-26827  Filed  11-26-66;  8;45  am] 
BtLUNQ  CODE  4140-01-11 


Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Methyl  Methacryiate 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  methyl 
methacryiate,  which  is  used  primarily  as 
a  chemical  intermediate  in  the  plastics 
industry.  Toxicology  and  carcinogenesis 


studies  were  conducted  by  exposing 
groups  of  50  male  rats  to  atmospheres 
containing  methyl  methacryiate  at  0, 
500.  or  1.000  ppm;  female  rats  at  0.  250  or 
500  ppm;  and  male  and  female  mice  at  0. 
500,  or  1,000  ppm  for  a  period  of  two 
years. 

Under  the  conditions  of  these  2-year 
inhalation  studies,  there  was  no 
evidence  of  carcinogenicity  >  of  methyl 
methacryiate  for  male  F344/N  rats 
exposed  at  500  or  1,000  ppm.  for  female 
F344/N  rats  exposed  at  250  or  500  ppm. 
or  for  male  and  female  B6C3Fi  mice 
exposed  at  500  or  1.000  ppm.  Inhalation 
of  methyl  methacryiate  was  associated 
with  inflammation  of  the  nasal  cavity 
and  degeneration  of  the  olfactory 
sensory  epithelium  in  male  and  female 
rats  and  mice;  epithelial  hyperplasia  of 
the  nasal  cavity  was  also  observed  in 
exposed  mice. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Methyl 
Methacryiate  in  F344/N  Rats  and 
B6C3Fi  Mice  (Inhalation  Studies)  (TR 
314)  are  available  without  charge  from 
the  NTP  Public  InformaUon  Office,  MD 
B2-04.  P.O.  Box  12233,  Research 
Triangle  Paric.  NC  27709.  Telephone 
(919)  541-3991.  FTS:  62&-3991. 

Dated:  November  19. 1fi86. 
David  P.  RaU, 
Director. 
FR  Doc.  66-26829  Filed  11-26-86;  8:45  am] 

BILUNG  COOC  4140-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-943-07-4220-11;  1-15071] 

Idaho;  Proposed  Continuation  of 
Withdrawal 

AOENCY:  Bureau  of  Land  Management. 
Interior.  1 

action:  Notice.  ' 

•UMMARV:  The  Bureau  of  Reclamation 
proposes  that  a  portioB  of  a  withdrawal 
for  the  Boise  Reclamafion  Project  be 
continued  for  an  additional  100  years, 
which  is  the  estimated  remaining  life  of 
the  improvements  witk  which  it  would 
be  associated.  Under  the  proposal,  the 
16.925  acres  involved  would  remain 
closed  to  surfafce  entry  and  the  mining 


•  The  NTP  uses  five  categories  of  evidence  of 
carcinogenicity  to  summarizo  the  strength  of  the 
evidence  observed  in  each  aaimal  study:  two 
categories  for  poative  results  ("clear  evidence"  and 
"some  evidence"),  one  category  for  uncertain 
findings  ("equivocal  evidence"),  one  category  for  no 
observable  effect  ("no  evidence"),  and  one  category 
for  studies  that  cannot  be  evaluated  because  of 
major  flaws  ("inadequate  stiMly"). 
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laws,  but  have  been  and  would  remain 
open  to  the  mineral  leasing  laws. 

DATE:  Comments  should  be  received 
within  90  days  of  the  date  of  publication 
of  diis  notice. 

ADDRESS:  Comments  should  be  sent  to: 
Idaho  State  Director,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  ID  83706. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Ireland,  Idaho  State  Office, 
208-334-1597. 

The  Bureau  of  Reclamation  proposes 
that  a  portion  of  the  land  withdrawal 
made  by  the  Secretarial  Order  of 
November  9, 1937,  be  continued  for  a 
period  of  100  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat  2751: 
43  U.S.C.  1714.  The  land  are  located 
within  the  following-described 
townships: 

Boiae  Mwiifiaii,  IdaiM 

T.  5  N.,  R.  7  E. 

T.  8  N..  Rs.  4  and  5  E. 

T.  a  N.,  Rs.  5  and  6  E. 

T.  10  N..  Rs.  4  and  5  E. 

T.  11  N..  R.  4  R 

T.  19  N.,  R.  1  W. 

The  total  area  involved  contains 
16,925  acres,  more  or  less,  in  Qmore, 
Boise,  Valley  and  Adams  Counties. 
Most  of  the  lands  involved  are  located 
in  the  vicinity  of  the  South  and  Middle 
Forks  of  the  Payette  River  near  Garden 
Valley.  Additional  acreages  are  located 
around  Lost  Valley  Reservoir  west  of 
McCall  and  along  the  North  Fork  of  the 
Boise  River  southeast  of  Idaho  City. 

The  purpose  of  the  withdrawal  is  to 
protect  the  lands  for  use  as  potential 
irrigation  storage,  power  generation  and 
flood  control  facilities.  No  change  is 
proposed  in  the  purpose  for  segragative 
effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  die  Idaho  State 
Director  at  the  address  indicated  above. 

The  authorized  officer  of  die  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  ontil  sudi 
final  determination  is  made. 


Dated:  November  19. 1988. 
WilliaB  E.  babnd 

Chief.  Realty  Operations  Section. 

[FR  Doc  8(^-28720  Filed  11-26-88;  8:45  am] 

BIUJNGCOOE  43t0-OO-M 

[AZ-020-7-4212-13;  AR-034183] 

PubHc  Land  Exchange  in  llohava 
County,  AZ 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  termination  and 

opening  order. 

summary:  Notice  is  hereby  given  that 
the  Notice  of  Realty  Action  published  in 
the  Federal  Register  on  April  10, 1965  (50 
FR  14165)  for  public  land  exchange  AR- 
034183  is  to  be  terminated  Upon 
termination  of  the  Notice  of  Realty 
Action,  the  public  lands  described 
therein  will  be  subject  to  appropriation 
under  the  public  land  laws  and  the 
mining  laws. 

date:  This  action  is  effective  at  10:00 
a.m.  on  December  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mike  Berch,  Realty  Specialist,  iGngman 
Resource  Area,  2475  Beverly  Avenue, 
Kingman.  Arizona  86401,  (602]  757-3161. 

Dated:  November  19. 1988. 
Marlyn  V.  Jofies, 
District  Manager. 
[FR  Doc.  88-28737  Filed  ll-28-«e;  a-45  am] 

BftlMQ  CODE  4310-S2-M 

[NV-030-07-4333-12] 

Camping  Umita  on  PubHc  Landa  Within 
the  Caraon  City  Diatrict 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Establishment  of  Special 

Camping  Rules  on  Public  Lands 

Administered  by  the  Carson  City 

District.  Nevada. 

Special  Recreation  Management  Areas 

The  following  rules  apply  to  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM)  wnthin  the  Indian 
Creek-East  Fork,  Walker  Lake,  and 
Churchill  County  Special  Recreation 
Management  Areas: 

1.  Persons  may  occupy  any  one  site  or 
sites  open  to  camping  within  a  special 
recreation  management  area  (SRMA)  for 
not  more  than  fourteen  (14)  days  during 
any  twenty-one  (21)  day  period. 
Following  the  14  days,  persons  may  not 
relocate  on  BLM  lands  within  the  same 
SRMA  ontil  completion  of  the  21 -day 
period.  Exceptions  will  be  made  to 
accommodate  campground  volunteers. 


2.  An  exception  to  Rule  1  will  be  made 
to  allow  certain  long-term  camping 
within  die  Walker  Lake  SRMA.  Widi 
permission  from  the  Area  Manager's 
field  representative,  long-term  camping 
of  up  to  30  continuous  days  will  be 
permitted.  Long-term  campers  may  be 
assigned  to  specific  sites  to  reduce 
conflicts  with  other  users.  Long-term 
camping  will  not  be  permitted  for 
residential  purposes,  where  a  member  of 
the  camping  party  leaves  the  camping 
area  to  maintain  employment 

3.  Camping  is  not  permitted  at  the 
Hangman's  Bridge  launch  and 
Ruhenstroth  Dam  takeout  sites  within 
the  Indian  Creek-East  Fork  SRMA  from 
April  5  through  July  15. 

4.  Parking  areas  at  the  Grimes  Point 
and  Cold  Springs  sites  within  die 
Churchill  County  SRMA  may  be  used  for 
overnight  resting.  "Da  length  of  stay 
shall  not  exceed  14  hours. 

5.  llie  following  is  prohibited  within 
all  special  recreation  management 
areas: 

(a)  Faihng  to  have  at  least  one  person 
occupy  a  camping  area  during  the  first 
night  after  camping  equipment  has  been 
set  up. 

(b)  Leaving  personal  property 
unattended  for  more  than  24  hours 
without  permission  from  the  Area 
Manager. 

Extensive  Recreation  Use  Areas 

The  following  rules  apply  to  all  other 
lands  administered  by  the  Carson  City 
District  Nevada. 

1.  Persons  may  camp  on  public  lands 
not  closed  or  otherwise  restricted  to 
camping  for  a  total  period  of  not  more 
than  twenty-one  (21)  days  during  any 
one  twenty-eight  (28)  day  period. 
Following  the  21 -day  period,  persons 
may  not  relocate  to  other  District  lands 
until  con^letion  of  the  28-day  period. 
Under  special  circumstances  and  upon 
request  the  Area  Manager  may  give 
written  permission  for  extension  beyond 
the  21 -day  limit 

2.  Camping  overnight  is  not  permitted 
in  the  Steamboat  Geyser  Basin.  Washoe 
County,  Nevada,  on  lands  described  as 
die  SW1/4SW1/4,  Sec.  28,  and  NEl/ 
4NW1/4.  Sec.  33.  T.  18  N.,  R.  20  E.. 
Mount  Diablo  Mer. 

3.  Persons  may  not  camp  on  public 
lands  near  Carson  City.  Nevada, 
residential  areas  for  more  than  (3)  days 
during  any  fourteen  (14)  day  period. 

This  includes  all  public  lands  in  T.  15 
N..  R.  19  E.;  T.  15  N..  R.  20  E.;  T.  14  N.,  R. 
19  E.;  and  Sections  2  through  8.  T.  14  N. 
R.  20  E..  Mount  Diablo  Mer. 

4.  Persons  shall  not  leave  personal 
property  unattended  within  extensive 
recreation  use  areas  for  more  than  72 
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hours  without  permission  of  the  Area 
Manager. 

SUPPLEMENTARY  mFORMATION:  These 
camping  limits  are  established  to  reduce 
the  incidence  of  long-term  occupancy 
trespass  conducted  under  the  guise  of 
camping:  to  allow  the  general  public 
equitable  access  to  desired  recreation 
sites;  to  reduce  competition  with  private 
developments  that  offer  sites  for 
temporary  and  long-term  residential 
uses;  and  to  protect  certain  sensitive 
public  resources. 

Authority  for  these  rules  is  contained 
in  CFR  Title  43.  Chapter  II.  Part  8365. 
Subpart  8365.1-2.  8365.1-6.  and  8365.2-3. 
DATE:  These  rules  will  be  effective 
immediately  upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager.  Carson  City  District 
Office.  1535  Hot  Springs  Road.  Suite  300. 
Carson  City.  Nevada  89701.  Telephone 
(702)  882-1631. 

Daled:  November  14. 1988. 
lames  W.  Elliott. 

District  Manager.  Carson  City  District 

\VR  Doc.  85-26718  Filed  11-26-86;  8:45  am) 

BILUNG  CODE  4310-MC-M 


[ID-O5O-07-4920-10-7M7] 

Intent  to  Amend  ttie  Monument 
Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  intent  to  prepare  a 
planning  amendment  for  public  land  in 
Jerome  County.  Idaho. 


SUMMARr.  The  Shoshone  District. 
Bureau  of  Land  Management,  has 
received  a  request  to  sell  North  Side 
Canal  Company  a  parcel  of  public  land 
on  which  to  build  a  hydro-electric 
generation  project.  The  parcel  identified 
is  the  only  location  suitable  for  the 
project  and  Federal  Energy  Regulatory 
Commission  regulatons  restrict  the 
proposed  development  to  privately 
owned  land.  Since  the  Monument 
Resource  Management  Han  decision  for 
the  parcel  is  retention  in  public 
ownership,  a  planning  amendment  is 
required  to  allow  disposal. 
DATE:  Comments  should  be  submitted 
by  December  31. 1986. 
ADDRESS:  Shoshone  District  Office.  P.O. 
Box  2-B,  Shoshone.  Idaho  83352. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Cordell  or  Joseph  Aitken. 
Telephone  (208)  886-2206. 
SUPPLEMENTARY  INFORMATION: 

1.  Description  of  the  Proposed 
Planning  Action:  The  Shoshone  District. 


Bureau  of  Land  Management,  proposes 
to  prepare  a  planning  amendment  which 
will  consider  changing  the  designation 
of  a  specific  parcel  of  public  land  from 
retention  to  disposal. 

2.  Geographic  Area:  The  legal 
description  of  the  public  land  is: 
Township  9  South.  Range  19  East,  Boise 
Meridian.  Section  24:  SEV4NEy4.  40.00 
acres.  The  land  is  located  1  Vi  miles  west 
and  2  miles  north  of  Hazelton.  Idaho.  At 
the  Wilson  Lake  Dam  in  Jerome  County. 
The  40  acre  parcel  includes  the  existing 
Wilson  Lake  Dam  and  Ditch  Rider 
Station. 

3.  Anticipated  Issues:  The  only 
anticipated  issues  is  that  of  land 
disposal.  This  is  considered  a  non- 
controversial  action  and  no  oppositon  is 
anticipated  from  existing  users  or  the 
public. 

4.  Disciplines  Represented  and  Used 
to  Prepare  The  Planning  Amendment: 
The  following  resources  will  be 
considered  in  preparing  the  planning 
amendment:  Lands,  wildlife,  range, 
minerals,  cultural,  watershed/soils,  and 
threatened/endangered  plant  and 
animal  species.  Staff  members 
representing  each  resource  will  make  up 
the  planning  team. 

5.  Scheduled  Public  Meeting:  No 
public  meetings  are  scheduled  at  this 
tima 

6.  Location  and  Availability  of 
Documents  Relevant  to  the  Planning 
Process:  All  documents  are  located  at 
the  Shoshone  district  Office.  The  hours 
of  availability  are  7:45  a.m.  to  4:30  p.m. 
Monday  through  Friday,  except 
holidays. 

Dennis  D.  Schufe, 

Acting  District  Manager. 

[FR  Doc.  88-26719  Filed  11-26-88:  8:45  am] 

nUJNG  CODE  431(MSG-M 


Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
tlie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  tfie  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service'ss 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  clearance  officer 
and  the  OMB  Interior  Desk  Officer, 


Washington.  DC  20508.  telephone  202- 
395-7313. 

Title:  North  American  Woodcock 
Singing-Ground  Survey. 

Abstract:  Data  is  used  to  assess  the 
population  status  of  the  woodcock.  Such 
data  is  used  by  Federal.  State,  and 
Canadian  conservation  agencies  in  the 
evaluation  and  formulation  of  annual 
hunting  and  shooting  regulations. 
Frequency:  Annually. 
Description  of  Respondents:  Individuals 

and  households  and  Federal,  State 

and  local  governments 
Annual  Responses:  1 
Annual  Burden  Hours:  580 

Service  Clearance  Officer  James  E. 
Pinkerton,  202-653-7499,  Room  859. 
Riddell  Building.  U.S.  Fish  and  Wildlife 
Service.  Washington,  DC  20240. 

Dated:  November  3, 1986. 
Walter  O.  Stieglitz, 

Assistant  Director— Refuges  and  Wildlife. 
(FR  Doc.  86-26739  Filed  11-26-68;  8:45  amj 

BILUNG  CODE  4310-55-4I 


Minerals  Management  Service 

Development  Operations  Coordination 
Document 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Champlin  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5553.  Block  184.  Ship 
Shoal  Area,  onshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  fi-om 
onshore  bases  located  on  Fourchon  and 
Patterson.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  November  19. 1986. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy.,  Room  114,  New  Orleans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INPORMAmON  CONTACT. 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Kpeline  Section, 
Exploration/Development  Plans  Unit; 
Phone  (504)  73ft-2867. 
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SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  eR^ective  December  13, 
1979,  (44  PR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  November  21, 1986. 
|.  Rogers  Peaicy. 

Regiona/ Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-26722  Filed  11-26-86;  8:45  am] 

BtLLMQ  CODE  4310-MR-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Hnanc*  Docket  No.  30940] 

D&l  Railroad  Company,  Operation: 
Between  Hawarden,  lA.  and  Beresf ord, 
SO;  Modified  RaH  Certificate 

November  18. 1986. 

D&I  Railroad  Co.  (D&I)  filed  for  a 
modified  certificate  of  public 
convenience  and  necessity  under  49 
CFR  1150  Subpart  C  on  October  31. 1988, 
and  supplemented  it  on  November  12, 
1986.  D&I  is  now  authorized  to  provide 
serivce  over  the  line  of  the  former 
Chicago,  Milwaukee.  St.  Paul  and  Pacific 
Railroad  Company  (MICW),  between 
Hawarden,  lA  and  Beresford.  SD.* 

The  State  of  South  Dakota  acquired 
this  line  following  an  order  of 
abandonment  issued  by  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois,  Eastern  Division,  in 
proceedings  for  the  reorganization  of 
MILW. 

D&I  will  operate  this  line  pursuant  to 
agreements  between  the  State  of  South 


'  Applicant  queBliona  whether  it  muat  specifically 
seek  general  common  carrier  authority  in  its 
modiRed  certiRcate.  It  notes  that,  in  the  original 
modified  certificate  issued  in  Finance  Docket  No. 
29910,  D»IR.  Co.— Operation  Betw.  Sioux  Falls.  SO, 
and  Sioux  City.  lA  (not  printed),  served  May  4, 1982. 
involving  service  between  Sioux  Falls  and  Sioux 
City,  lA,  it  has  only  requested  authority  to  transport 
aggregate  materials.  Amendments  to  modified 
certificates  to  expand  commodity  authority  is 
unnecessary.  The  certificates  grant  general 
commodity  authority  without  any  commodity 
restriction.  Therefore,  no  additional  authority  is 
required  to  transport  general  commodities  between 
Sioux  Falls  and  Sioux  City.  As  a  result,  this 
modified  certificate  is  limited  to  authoritzing 
operations  between  Howarden  and  Beresford. 


Dakota,  the  Sioux  Valley  Regional 
Authority  and  itself,  and  between  the 
Burlington  Northern  Railroad  Company 
and  itself. 

A  copy  of  this  modified  certificate 
notice  shall  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement  and  on  the 
American  Short  Line  Railroad 
Association. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noteta  R.  McGee. 
Secretary. 
[FR  Doc.  86-26754  Filed  11-26-86;  8:45  am] 

MLUNO  CODE  7035-01-M 


Intent  To  Engage  In  Compeneated 
Intercorporate  Hauling  Operations; 
AJax  Energy  Partners  et  aL 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
partnership  and  subsidiary  corporations 
intend  to  provide  or  use  compensated 
intercorporate  hauling  operations  as 
authorized  in  49  U.S.C.  10524(b). 

A.  1.  Parent  partnership  and  address 
of  principal  office:  Ajax  Energy  Partners, 
c/o  DJ  Resources,  Inc.,  225  West  34th 
Street-Suite  1107.  New  York.  New  York 
10122. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 

Ajax  Hudson  Petroleum.  Inc..  New  York 
Best  Petroleum,  Inc.,  New  York 
Ajax  Energy  Trucking  Co.,  Inc.,  New 

York 
Heather  Trucking,  Ltd..  New  York 
Petro  Chemical  Trucking.  Ltd..  New 

York 

B.  1.  Parent  Corporation  and  address 
of  principal  office:  Vogel  Paint  and  Wax 
Co..  Inc..  Industrial  Airpark.  Orange 
City.  Iowa  51041— State  of 
Incorporation — Iowa. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
State(s}  of  incorporation: 


State  ol 
Incorporatan 

Previous  NotiC«  (9/13/83) 

Master  Products ...- _ 

Quad  Stales  InduMiies,  Inc „ 

Iowa. 

Diamond  Vogat  Paint  Company 

Iowa 

Diamond  Products  Company 

ininoas 

Vogel  Paint  Mtg.  Co..  Inc 

Netwaska. 

Van  SicWe  Paint  IMtg.  Co _ 

TreSaks  Inc _ 

Manmin  Paint.  Inc 

Nebraska, 
t^ebraska 
Minnesota 

Mile  Hi  Paints  &  Equipment  Co .. 

Cotorado 

Komac  Paint,  hw 

Colorado 

Addition:  (10/8/86) 
Franklin  Enterprises  Limited _ _ 

k>wa. 

C.  1.  Parent  corporation  and  address 
of  principal  office:  Gifford-Hill  & 
Company,  Inc.,  P.O.  Box  47127.  Dallas. 
Texas  75247;  Physical  Address:  300  E. 
John  Carpenter  Freeway,  Irving,  Texas 
75062.  Incorporated — Delaware. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
address  of  their  respective  principal 
offices: 

(i)  ConAgg  Transportation.  In&.  P.O. 
Box  47127.  Dallas.  Texas  75247;  Hiysical 
Address:  300  E.  John  Carpenter 
Freeway.  Irving.  Texas  75062. 
Incorporated — ^Texas. 

(ii)  Gifford-Hill  Concrete  Company. 
P.O.  Box  47127.  Dallas.  Texas  75247; 
Physical  Address:  300  E.  John  Carpenter 
Freeway,  Irving,  Texas  75062. 
Incorporated — ^Texas. 

D.  1.  Parent  corporation  and  address 
of  principal  office:  INTERCO 
INCORPORATED,  101  South  Hanley 
Rd.,  St.  Louis,  Missouri  63105. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
states  of  incorporations: 
Delmar  Sportswear,  Inc.,  Maryland 
Big  Yank  Corporation,  Delaware 
Patriot  Investment  Company,  Missouri 
Fine's  Men's  Shops,  Inc.,  Vii;ginia 
Converse,  Inc.,  Delaware 
United  Shirt  Distributors,  Inc..  Delaware 
Golde's  Department  Stores.  Inc.. 

Missouri 
QCS.  Inc..  Missouri 
Cowden  Manufactiuing  Company. 

Kentucky 
Stuffed  Shirt.  Inc..  Delaware 
Queen  Casuals.  Inc.,  Delaware 
Northeast  Factory  Outlet,  Pennsylvania 
Londontown  Corporation,  Delaware 
Matthew  Manufacturing  Company, 

Maryland 
Star  Sportswear  Manufacturing,  Corp., 

Delaware 
The  Scranton  Outlet  Corporation, 

Delaware 
Washington  Holding  Company.  Georgia 
Milford  Sportswear,  Inc..  Delaware 
Sky  City.  Stores.  Inc.,  Delaware 
Broyhill  Furniture  Industries,  Ina,  North 

Carolina 
Highland  House,  Inc.,  North  Carolina 
Furniture  Craftsmen  of  Hickory,  Inc.. 

North  Carolina 
Highland  Transport,  Inc.,  North  Carolina 
Grand  Entry  Hat  Corp.,  New  York 
Central  Hardware  Company,  Missouri 
Witte  Hardware  Corporation,  Missouri 
TA  Whitney  Ltd.,  Delaware 
INTERCO  Export,  Ltd.,  Missouri 
Lease  Management,  Inc.,  Missouri 
Abe  Schrader  Corporation,  Delaware 
SS  Advertising  Associates,  Inc.,  New 

York 
The  Biltwell  Company,  Inc.,  Missouri 
Ace  Sweater  Mills,  Inc.,  South  Carolina 


43096 


Campus  Sweater  &  Sportswear  Export 

Company,  Ohio 
Carolina  Sportswear  Company,  North 

Carolina 
Central  Sportswear  Company,  North 

Carolina 
Chester  Sportswear  Company,  South 

Carolina 
Creedmoor  Sportswear  Company,  South 

Carohna 
Ellwood  Knitting  Mills,  Inc., 

Pennsylvania 
Warren  Shirt  Company.  Pennsylvania 
St.  Paul  Sportswear  Company.  Virginia 
Label  Corp..  South  Carolina 
Kenbridge  Sportswear  Company, 

Virginia 
H  4  H  Manufacturing  Corp.,  Georgia 
Nationwide-Penncraft,  Inc..  Georgia 
Rogin,  Inc.,  Georgia 
LaCrosse  Sportswear  Corporation. 

Virginia 
Factory  Outlet  Company,  Delaware 
Lexington  Sportswear  Company,  South 

Carolina 
Louisburg  Sportswear  Company,  North 

Carolina 
Morgan  Sportswear  Company,  Georgia 
Olympic  Sweater  &  Sportswear 

Company,  Ohio 

Southampton  Sportswear  Corporation, 

Ohio 
Swainsboro  Sportswear  Company, 

Geoigia 
Campus  Far  East  Company,  Ohio 
Flat  Rock  Manufacturing  Company, 

Georgia 
The  Florsheim  Shoe  Store  Company  of 

Fairfield,  Alabama 
The  Florsheim  Shoe  Store  Company  of 

Hollywood,  California,  California 
The  Florsheim  Shoe  Store  Company  of 

Santa  Barbara,  California 
The  Florsheim  Shoe  Store  Company  of 

Merle  Hay  Mall,  Iowa 
The  Florsheim  Shoe  Store  Company  of 

San  Diego,  Ltd.,  California 
The  Florsheim  Shoe  Store  Company  of 

California,  California 
Thayer  McNeil  Shoe  Company  of  San 

Mateo,  California 
The  Florsheim  Shoe  Store  Company  of 

Tremont,  Colorado 
The  Florsheim  Shoe  Store  Company  of 

Waterbury.  Connecticut 
The  Florsheim  Shoe  Store  Company  of 

Clarence.  N.Y.  Inc..  New  York 
The  Florsheim  Shoe  Store  Company  of 

Dadeland.  Florida.  Florida 
The  Florsheim  Shoe  Store  Company  of 

Georgia.  Georgia 
Thayer  McNeil  of  Miami,  Inc..  Florida 
The  Florsheim  Shoe  Store  Company  of 

Miami  Beach,  Florida,  Florida 
The  Chicago  Florsheim  Shoe  Store 

Company,  Illinois 
The  Florsheim  Shoe  Store  Company  of 

Lafayette  Square,  Inc.,  Indiana 
The  Florsheim  Shoe  Store  Company  of 

Brantree,  Inc.,  Massachusetts 


I 
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The  Florsheim  Shoe  Store  Company  of 

Woodland,  Michigan 
The  Florsheim  Shoe  Store  Company  of 

Brookdale.  Minnesota,  Minnesota 
The  Florsheim  Shoe  Store  Company  of 

Oxmoor,  Kentucky 
The  Florsheim  Shoe  Store  Company  of 

Southdale,  Minesota 
The  Florsheim  Shoe  Store  Company  of 

New  Orleans,  Ibc,  Louisiana 
The  Florsheim  Shoe  Store  Company  of 

Baltimore,  Maryland 
The  Florsheim  Shoe  Store  Company  of 

West  County.  Missouri 
L.  J.  O'Neill  Shoe  Company.  Missiouri 
The  Florsheim  Shoe  Store  Company  of 

Moorestown,  New  Jersey 
The  Florsheim  Shoe  Store  Company  of 

Inc.,  New  York 
The  Florsheim  Shoe  Store  Company  of 

Livingston.  New  Jersey 
The  Florsheim  Shoe  Store  Company  of 

Sunrise  Mall,  Inc..  New  York 
The  Florsheim  Shoe  Store  Company  of 

Akron,  Ohio.  Ohio 
The  Florsheim  Shoe  Store  Company  of 

of  Canton.  Ohio 
The  Florsheim  Shoe  Store  Company, 

Ohio 
The  Florsheim  Shoe  Store  Company  of 

Cincinnati.  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Southwyck.  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Cleveland.  Heights.  Ohio,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Cleveland.  Ohio,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Eastland.  Ohio 
The  Cleveland  Florsheim  Shoe  Company 

Ohio 
The  Florsheim  Shoe  Store  Company  of 

Fairview.  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Mentor,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Franklin  Park,  Ohio 
The  Florsheim  Shoe  Store  Company  of 

Shepard  Mall.  Oklahoma 
The  Florsheim  Shoe  Store  Company  of 

Alder  Street,  Oregon 
The  Florsheim  Shoe  Store  Company  of 

Lloyd  Center,  Oregon 
The  Florsheim  Shoe  Store  Company  of 

Neshaminy,  Pennsylvania 
The  Florsheim  Shoe  Store  Company  of 

Monroeville,  Pennsylvania 
The  Florsheim  Shoe  Store  Company  of 
Pittsburgh.  Pennsylvania, 
Pennsylvania 
Thayer  McNeil  Shoe  Company  of 

Pittsburgh,  Pennsylvania 
The  Florsheim  Shoe  Store  Company  of 

Warwick,  Rhode  Island 
The  Florsheim  Shoe  Store  Company  of 
Whitehaven.  Tennessee.  Tennessee 
The  Florsheim  Shoe  Store  Company  of 
North  Park.  Texas 


The  Florsheim  Shoe  Store  Company  of 
Philadelphia,  Pennsylvania, 
Pennsylvania 
The  Philadelphia  Florsheim  Shoe  Store 

Company,  Pennsylvania 
The  Florsheim  Shoe  Store  Company  of 

Houston,  Texas,  Texas 
The  Florsheim  Shoe  Store  Company  of 

Memorial  City,  Texas 
The  Florsheim  Shoe  Company,  Utah 
The  Florsheim  Shoe  Store  Company 
Incorporated  of  Richmond,  Virginia, 
Virginia 
The  Florsheim  Shoe  Store  Company  of 

Cloverleaf,  Virginia 
The  Florsheim  Shoe  Store  Company  of 

SouthCenter,  Washington 
The  Florsheim  Shoe  Store  Company  of 

Brookfield,  Inc.,  Wisconsin 
Duane's  East.  Inc..  New  York 
Thompson,  Boland  &  Lee,  Inc.,  Delaware 
The  Florsheim  Shoe  Store  Company  of 

Hawaii,  Delaware 
Miller  Taylor  Shoe  Company,  Georgia 
Senack  Shoes  Inc.,  Missouri 
Senack  Shoes  of  Alabama,  Inc.. 

Alabama 
Senack  Shoes  of  Arkansas,  Inc., 

Arkansas 
Senack  Shoes  of  Illinois,  Inc.,  Illinois 
Senack  Shoes  of  Central  States,  Inc., 

Wisconsin 
Senack  Shoes  of  Iowa,  Inc.,  Iowa 
Senack  Shoes  of  Kansas,  Inc.,  Kansas 
Senack  Shoes  of  Kentucky,  Inc., 

Kentucky 
Senack  Shoes  of  Louisiana,  Inc., 

Louisiana 
Senack  Shoes  of  Mississippi.  Inc., 

Mississippi 
Senack  Shoes  of  Missouri.  Inc..  Missouri 
Senack  Shoes  of  Nebraska,  Inc., 

Nebraska 
Senack  Shoes  of  New  Mexico,  Inc.,  New 

Mexico 
Senack  Shoes  of  Connecticut,  Inc., 

Connecticut 
Senack  Shoes  of  Northeast,  Inc.. 

Missouri 
Senack  Shoes  of  Oklahoma.  Inc.. 

Oklahoma 
Senack  Shoes  of  Tennessee.  Inc., 

Tennessee 
Senack  Shoes  of  Texas.  Inc..  Texas 
Idaho  Department  Store  Company, 

Colorado 
Keith  O'Brien  Stores  Inc.,  Oregon 
Keith  O'Brien  Investment  Company, 

Idaho 
Ethan  Allen  Inc.,  Delaware 
Andover  Wood  Products,  Inc.,  Maine 
EA  Enterprises,  Inc.,  Florida 
Ethan  Allen  Adco,  Inc.,  New  York 
Lake  Avenue  Associates,  Inc.. 

Connecticut 
Northeast  Consolidate!^  Inc..  Vermont 
Riverside  Water  Works,  Inc..  Vermont 
KEA  International  Inc.,  New  York 
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Ceneal  Furniture  Corporation.  Delawa:e 

E.  1.  Parent  corporation  and  address 
of  principal  office:  Kilsby-Roberts  Co.. 
Suite  300, 140  South  State  College 
Boulevard,  Brea.  CA  92621. 

2.  Wholly-owned  subsidaries  which 
will  participate  in  the  operations,  and 
Stafefs)  of  incorporation:  A.B.  Murray 
Co.,  Inc..  State  of  Delaware. 

F.  1.  Parent  Corporation  and  address 
of  principal  office:  Kraft.  Inc..  Kraft 
Court.  Glenview.  II 60025. 

2.  Wholly-owned  subsidaries  which 
will  participate  in  the  operations  and 
Statets]  of  incorporation: 

A.  Duracell.  Inc.  (Delaware) 

B.  Duracell  International.  Inc. 
(Delaware) 

C.  Celestial  Seasonings.  Inc.  (Delaware] 

D.  Celestial  Transport.  Inc.  (Colorado) 

E.  Consolidated  Distribution  Center.  Inc. 
(Delaware] 

F.  Polio  Diary  Products  Corporation 
(New  York) 

G.  Sagecoach  Express.  Inc.  (Illinois) 
H.  Tombstone  Pizza  Corporation 

(Wisconsin) 
I.  Westman  Commission  Company 
(Colorado). 

Noreta  R.  McGee. 

Secretary. 

[FR  Doc  86-26752  Filed  ll-26-fl6:  8:45  am] 

BILUNG  CODE  7035-«1-M 

[Ex  Part*  No.  395  (Sub-1)] 

Keokuk  Northern  Real  Estate  Co.  ft 
Keokuk  Junction  Railway  Co.,  Notice 
of  Election  of  Exemption 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  election  of  exemption. 

summary:  Pursuant  to  49  U.S.C. 
10910(g]{2].  the  Keokuk  Northern  Real 
Estate  Company  and  Keokuk  Jimction 
Railway  Company  elect  exemption  from 
all  provisions  of  Title  49,  United  States 
Code.  This  notice  broadens  a  prior 
election  of  exemption  at  46  FR  45220. 
September  10, 1981. 

DATES:  This  exemption  is  effective 
December  3. 1986. 

ADDRESSES:  Send  pleadings  referring  to 
Ex  Parte  No.  395  (Sub-No.  1]  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Susan  M. 
Milligan,  Suite  1100. 1133  Fifteenth 
Street  NW..  Washington.  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  H.  Dettmar.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 


a  copy  of  the  full  decision,  write  to  T.S. 
InforSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  28»-4357 
(DC  Metropolitan  area),  or  toll-free  (800) 
424-5403. 

Decided:  November  10. 1986. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissionprn 
Sterrett,  Andre,  and  Lamboley.  Commissioner 
Lamboley  dissented  with  a  separate 
expression. 

NoreU  R.  McGee. 

Secretary. 

[FR  Doc.  86-28753  Filed  11-26-88;  8:45  am] 

BilXING  COOE  7D3S-01-M 

[Finance  Docket  Na  30937] 

Chicago  and  North  Western 
Transportation  Co.  and  Western 
Railroad  Properties,  Inc.;  Exemption  of 
Operating  Agreement 

Chicago  and  North  Western 
Transportation  Company  (C&NW)  and 
its  wholly-owned  subsidiary  Western 
Railroad  Properties.  Inc.  (WRPI)  have 
filed  a  Notice  of  Exemption  to  amend  a 
railroad  operating  agreement  in  order  to 
permit  C&NW  to  conduct  operations  as 
agent  for  WRPI  over  a  9.5-inile  line  of 
railroad  between  Coal  Creek  Jet.  and 
Cabailo  Jet.  in  the  Powder  River  Basin  of 
Wyoming.*  The  operating  agreement 
will  be  consummated  on  or  about 
December  15, 1986,  and  operations  by 
C&NW  on  behalf  of  WRPI  will 
commence  on  or  about  January  1, 1987. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  the  necessity  of  prior 
review  and  approval  under  49  CFR 
1180.1(d)(3).  It  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

Use  of  this  exemption  is  subject  to  the 
employee  protective  conditions  in 
Norfolk  6f  }/\f.  Ry.  Co.— Trackage 
Rights— BN.  354  I.C.C.  605  (1978).  as 
modified  by  Mendocino  Coast  Ry., 
Inc.— Lease  and  Operate.  360 1.C.C.  853 
(1980).  See  Finance  Docket  No.  30833. 
supra,  n.l. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 


■  Both  the  acquisition  [from  Burlington  Northern 
Railroad  Company  (BN)|  of  an  undivided  one-half 
interest  in  the  line  and  operation  over  the  line  by 
WRPI  were  exempted  from  prior  Commission 
review  under  49  U.S.C.  11343  in  Finance  Docket  No. 
30833.  et  ai.  Chicago  e-N.  W.  Transp.  Co..  Western 
R.R.  Prop..  Inc..  and  B.N.R.R.  Co.  (not  printed), 
served  August  12. 1986.  as  revised  November  17. 
1986. 


transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  James  P. 
Daley  and  Christopher  A.  Mills.  One 
North  Western  Center.  165  North  Canal 
Street.  Chicago.  IL  60606.  and  Fritz  R. 
Kahn.  L  John  Osborne,  and  Thomas  E. 
Acey.  Jr.  Vemer,  Liipfert.  Bemhard. 
McHierson  and  Hand.  Chartered,  Suite 
1000, 1660  L  Street,  NW..  Washington. 
DC  20036. 

Dated:  November  24. 1986. 

By  the  Commission,  Jane  F.  MackalL 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc  88-28901  Filed  11-26-86;  8:45  am] 

BILLING  COOE  703S-«1-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-17,»36I 

Buckeye,  Inc.  Midland,  TX;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Buckeye,  Incorporated.  Midland, 
Texas.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-17.836;  Buckeye.  Incorporated 
Midland,  Texas  (November  4, 1986). 

Signed  at  Washingtoa  DC,  this  18th  day  of 
November  1986. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  86-26791  Filed  11-26-86;  8:45am) 

BILLmO  COOE  4S10-llMi 


Determinations  Regarding  Eligil>ility 
To  Apply  for  Wortcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  3, 1986-November  7. 1986  and 
November  10. 1986 — ^November  14, 1986. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
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of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  lliat  a  significant  number  or 
proportion  of  tiu  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  woricer 
separations  at  the  firm. 

TA-W-17.471;  Holiday  Apparel.  Inc.. 

Hollidaysburg,  PA 
TA-W-1 7.523;  United  Metal 

Fabricators,  Inc..  Johnstown.  PA 
TA-W-17,606;  River  Weaving  Corp., 

Esmond.  RI 
TA-  W-17,556;  Material  Handling 

Systems  Div..  Colmar.  PA 
TA-W-17.663:  Spargo  Wire  Co..  Rome. 

NY 

TA-W-17.809:  Fansteel.  Inc..  Electronic 
Products  Div..  North  Chicago.  IL 

TA-W-17.989:  Champion  International 
Corp..  Kilickitat.  WA 

TA-W-17.992:  Champion  International 
Corp..  Morton.  WA 
In  the  following  cases  the 

investigation  revealed  that  criterion  (3) 

has  not  been  met  for  the  reasons 

specified. 

TA-W-17.560;  Columbian  Hancock 
Development  Center,  Swartz,  LA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.857;  Vulcan  Molds- Iron  Co.. 
Lansing,  IL 

Aggregate  U.S.  Imports  of  ingot  molds 
are  negligible. 

TA-W-l  7,634;  Heinemann  Electric, 
Trenton,  NJ 

Aggregate  U.S.  imports  of  molded 
case  circuit  breakers  did  not  increase  as 
required  for  certification. 

TA-W-17.405;  C£..  Natco.  Williston. 
ND 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W-17.557:  RPI  Colorado.  Inc.. 
Boulder.  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-17.966;  Stemco-Engler  fStemco 
Instruments).  Jersey  City.  NJ 
Worker  separations  were  attributable 
to  a  transfer  of  production  to  another 
domestic  facility. 

TA-W-17.763:  Federal  Cartridge  Corp. 
(Currently  Known  as  Federal 
Ammunition  Div.  J.  Federal- 
Hoffman.  Inc.,  Anoka.  MN 

Imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-17.808;  Wallman  Industries. 
Longview,  TX 

Aggregate  U.S.  Imports  of  oil  storage 
tanks  are  negligible. 
TA-W-18,250;  Baker  Production 
Technology,  Houston.  TX 

The  workers'  finn  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.251;  Baker  Service  Tools. 
Snyder,  TX; 

The  workers'  finn  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,872;  LTV  Steel  Co..  Jennings 
Road.  Cleveland.  OH 

Aggregate  U.S.  imports  of  carbon  steel 
sheet  and  strip  did  not  increase  as 
required  for  certification. 
TA-W-18.071;  Harkins  &■  Company. 
Alice.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.092:  Reed  tool  Co.,  Houston. 
TX 

Aggregate  U.S.  imports  of  oilfield 
equipment  are  negligible. 
TA-W-18.413;  UGI,  Reading  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-17,939;  Bremco  Industries. 
Bremen.  OH 

Aggregate  U.S.  imports  of  storage 
tanks  are  negligible. 

Affirmative  Determinations 

TA-W-17.473;  Magic  Marker  Industries. 
Inc..  Trenton,  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  21. 1985. 


TA-W-17,536;  Sandy  Lee  Manufacturing 
Co.,  Menomonie.  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  1, 1985  and  before  June  5, 198a 

TA-W-17.501;  Zeller  Corp.,  Defiance. 
OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  9, 1985. 

TA-  W-17.598:  Beverly  Rose  Sportswear. 
Boston.  MA         | 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  19, 1985  and  before  May  17. 1986. 

TA-W-17.485;  Armstrong  Rubber  Co.. 
Madison,  TN 

A  certification  was  Issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  14. 1985. 

TA-W-17.582;  UID  Switches.  Division  of 
Illinois  Tool  Works.  Irvington.  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  29, 1985. 

TA-W-17.546;  Rockwall  International 
Axle  Division.  New  Castle.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  29, 1985. 

TA-W-17.648;  Ladd Petroleum  Corp.. 
Billing,  MT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1, 1986. 

TA-W-17.528;  Capitol  Steel  Corp.. 
Oklahoma  City,  OK 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  21. 1985. 

TA-W-17.396;  E  »  W  of  Monterey,  Inc.. 
Monterey.  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  25. 1985  and  before  July  1. 1986. 
TA-W-17.585;  Boston  Gear.  Quincy.  MA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  6. 1985. 

TA-W-1 7,477;  General  Brewing  Co.. 
Vancouver.  WA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  16. 1985. 

TA-W-17.630;  Banco.  Inc..  Automotive 
Div..  Delaware.  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  24, 1985. 

TA-W-17.484;  Macwhyte  Wire  Rope 
Co..  Kenosha.  WI 
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A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  14. 1985. 

TA-W-17^10:  Strippit/Di-Arco 
Houdaille,  Inc..  Department  20 
Electronic  Assemblers,  Akron  and 
Clarence.  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  22, 1985. 

TA-W-17.520:  Jumping  Jack  Shoes.  Inc^ 
Factory  #2,  Monett.  MO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  22. 1985. 

TA-W-17,527:  Abelo  Sportswear. 
Tamaqua,  PA 

A  certification  was  issued  covering  all 
workers  of  the  Hrm  separated  on  or  after 
May  5. 1985  and  before  June  30, 1986. 

TA-W-17,97a;  North  American  Philips 
Lighting  Corp.,  Owensboro.  KY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  26, 1965. 

TA-W-17.507:  Manhattan-Miami  Corp.. 
Hialeah,  FL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  20, 1985. 

TA-W-17.604:  General  Houseware 
Corp.,  Leyse  Aluminum  Div., 
Kewaunee,  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  3. 1985. 

TA-W-17,642;  Ontario  Forge  Corp.. 
Muncie,  IN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  2, 1986. 

TA-W-17.465:  Spicer  Transmission  Div.. 
Dana  Corp.,  Toledo,  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  1&  1985. 

TA-W-17.554A  Cadillac  Textile.  Inc. 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  29. 1965. 

TA-W-17,990:  Champion  International 
Corp..  Libby.  MT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  8, 1985. 

TA-W-17.991:  Champion  International 
Corp,.  Bonner,  MT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  7. 1985. 

TA~W-17.554:  Cadillac  Textile.  Inc^ 
Cumberland,  RI 


A  certification  was  issued  covering  all 
woricera  of  die  firm  separated  on  or  after 
May  29. 1965. 

TA-W-17,936;  Fox  Technology.  Inc.. 
(Comgen  Technology,  Inc.).  Dayton 
OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  15, 1985. 

TA-W-1/.942;  Pico  Products.  Inc. 
Liverpool,  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  31. 1985. 

TA-W-17.932:  FMC  Corp..  Construction 
Equipment  Group,  Bowling  Green. 
KY 

A  certification  was  issued  covering  all 
woiiiers  of  the  firm  separated  on  or  after 
January  1, 1986. 

TA-W-18,177:  Allegretti  Rowe,  Inc.,  El 
Paso,  TX 

A  certification  was  issued  covering  all 
workers  of  the  blower  bag  sewing 
depeirtment  of  the  firm  separated  on  or 
after  August  25. 1985. 

TA-W-17.e9e:  Gallon  Petroleum  Co.. 
Natchez.  MS 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  19. 1985. 

TA-W~17.899;  Gallon  Petroleum  Co.. 
Oklahoma  City.  OK 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  25. 1985. 

TA-W-17.900:  Gallon  Petroleum  Co., 
Lafayette,  LA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  19. 1985. 

TA-W-17.901;  Wilcox  Energy  Co.. 
Natchez.  MS 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  19. 1985. 

TA-W-17.731:  Santa  Fe  Energy  Co.. 
Midland.  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  13, 1985. 

I  herby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  November  3, 
1986-November  7, 1986  and  November 
10, 1985-November  14, 1986.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street  N.W.. 
Washington.  DC  20213  during  normal 
business  hours  or  will  be  maded  to 
persons  to  write  to  the  above  address. 


Dated:  November  la  ige& 

Marvin  M.  Fooks 

Director,  Off  ice  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  86-26792  Filed  11-26-86:  8:4$  am] 
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[TA-W-1S.241] 

Simonde  Cutting  Toole 
NewcomereloMfn,  OH;  Tefiniralion  of 
Investt^Btion 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  and  investigation  was 
initiated  on  September  30, 1986  in 
response  to  a  worker  petition  received 
on  September  23, 1986  wdiich  was  filed 
on  behalf  of  workers  at  Simonds  Cutting 
Tools,  Newcomerstown,  Ohio. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-18,165).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  18th  day  of 
November  1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  86-28793  Filed  11-26-86;  8:45  amj 
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[TA-W-17.475] 

Xco  of  Colorado,  Inc.  Denver,  CO; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  writh  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Xco  of  Colorado.  Incorporated, 
Denver,  Colorada  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinatioTL  Therefore,  dismissal  of 
the  application  was  issued.  TA-W-17. 
475:  Xco  of  Colorado,  Incorporated. 
Denver.  Colorado  (November  4. 1986). 

Signed  at  Washington,  DC.  this  18th  day  of 
November  198B. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  86-26794  Filed  11-26-86:  8:45  am] 
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Federal  Committee  on  Apprenticestiip; 
Piil)lic  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1)  of  October  6, 
1972,  notice  is  hereby  given  that  the 
Federal  Committee  on  Apprenticeship 
(FCA)  will  conduct  an  open  meeting  on 
December  3, 1986.  from  9:00  a.m.-4:30 
p.m.;  December  4.  from  9:00  a.m.-12 
noon  at  the  Frances  Perkins  Building, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room   N- 
5437  A&B,  Washington.  DC. 

The  agenda  for  the  meeting  on 
December  3  will  include: 

1.  Swearing  in  New  Members. 

2.  Welcoming  Remarks. 

3.  Status  Report  on  BAT  by  Director. 

4.  Status  Report  on  NASTAD 
(National  Association  of  State  and 
Territorial  Directors). 

5.  Discussion  of  Clearinghouse,  Lane 
Community  College. 

6.  Report  on  Plans  for  Fiftieth 
Anniversary  of  the  National 
Apprenticeship  Act. 

7.  Report  of  FCA  Marketing 
Subcommittee. 

The  agenda  for  the  meeting  on 
December  4  will  include: 

a  Discussion  by  FCA  members  on 
their  Recommendations  to  the  Secretary 
of  Labor. 

Agenda  is  subject  to  change  due  to 
time  constraints  and  priority  items 
which  may  come  before  the  Committee 
between  the  time  of  this  publication  and 
the  scheduled  date  of  the  FCA  meeting. 

Members  of  the  pubhc  are  invited  to 
attend  the  proceedings.  Any  member  of 
the  public  who  wishes  to  file  written 
data,  views  or  argimients  pertaining  to 
the  agenda  may  do  so  by  furnishing  it  to 
the  Executive  Secretary  at  any  time 
prior  to  the  meeting.  Thirty  duplicate 
copies  are  needed  for  the  members  and 
for  inclusion  in  the  minutes  of  the 
meeting. 

Any  member  of  the  public  who  wishes 
to  speak  at  this  meeting  should  so 
indicate  the  nature  of  intended 
presentation  and  the  amount  of  time 
needed  by  furnishing  a  written 
statement  to  the  Executive  Secretary  at 
any  time  prior  to  the  meeting.  The 
Chairperson  will  announce  at  the 
beginning  of  the  meeting  the  extent  to 
which  time  will  permit  the  granting  of 
such  requests. 

Communications  to  the  Executive 
Secretary  should  be  addressed  as 
follows:  Mrs.  M.M.  Winters,  Bureau  of 
Apprenticeship  and  Training,  ETA,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  Room  N-4649,  Washington,  DC 
20210. 


Note. — The  15  day  requirement  could  not 
be  met  because  of  scheduling  problems. 

Signed  at  Washington.  DC,  this  24th  day  of 
November  1986. 
Roger  D.  Semerad, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  86-26796  Filed  11-26-86;  8:45  am] 
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Employment  Standards 
Adminlstratioi\  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agenqy  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  DedMons 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Alabama: 

AL86-4  (Jan.  3, 1986) p.  8. 

AL86-6  (Jan.  3. 1986) p.  13. 

Connecticut: 

CT86-1  (Jan.  3. 1986) p.  64,  pp.  67- 

76. 
Florida: 

FL86-17  (Jan.  3. 1986J p.  144. 

Maryland: 

MD86-11  (Jan.  3, 1986) pp.  411-412. 

New  York: 

NY86-3  (Jan.  3,  1986) p.  661. 
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NY8»-11  (|an.  3, 1986| pp.  736-738.  Signed  at  Washington.  DC  this  21sl  day  of  [Docket  No.  M-66-143-CI 

NY88-16  (Jan.  3. 1986) _..  p.  76a  November  1986. 

NY8&-18  (Ian.  3. 1986) p.  784.  jame.  L  Valm.  jhn  Wetter  ResouTcet.  Inc;  Petttlon  for 

Volume /I  Assistant  Administrator.  Modification  Of  Appl^tion  Of 

Arkansas:  |FR  Doc.  86-26699  Filed  11-2&-M:  8:45  am|  Mandatory  Safety  Standard 

AR86-1  (Ian.  3.  1986) p.  4..  „ujmg  CODE  45ia-27-« 

inJL^  "*"*■  '•  '^' "  "•  M™  Waller  Resources  Inc.  P.O.  Box 

•-mill  l_ 

IN86-2  (Jan.  3. 1986J  ..„ p.  237.  pp.  ...      „  .  ^       ^  ^     .^  .^    .  ,  ^^^-  Birmingham.  Alabama  35283  has 

243-244.  ■*'"*  Safety  and  Health  Administration  nied  a  petition  to  modify  the  application 

1N86-3  (Jan.  3. 1986)  .„ p.  2S3,  pp.  ^  ^  of  30  CFR  75.1105  (housing  of 

256-257.  [Docket  No.  M-86-157-C1  underground  transformer  stations. 

1^,86^ !!""  ^-  '^' P  262-272.  «...„..      ^      «-««      .  battery-chacging  staUons.  substations, 

IN8&-5  (Jan.  3. 1986) pp.  275-278.  Golden  Oak  Minmg  Co^  Petition  for  comoressoritaUons  shoos  and 

p.  279.  ModMcationofApplcationof  compressor  stauons.  snops.  ana 

Minnesota:  HandMoTV  Safctv^ndard  permanent  pumps)  to  its  No.  5  Mine  (LD. 

MN86-7  (Jan.  3. 1986) p.  511.  pp.  No.  01-01322)  located  in  Tuscaloosa 

5i7-523a.  Golden  Oak  Mining  Company,  Route  County,  Alabama.  The  petition  is  filed 

MN86-8  (Jan.  3. 1986) pp.  529-530.  2,  Box  177,  Whitesburg.  Kentucl(y  41856  under  section  101(c)  of  the  Federal  Mine 

PP^^  has  filed  a  peUtion  to  modify  the  Safety  and  Health  Act  of  1977. 

Missouri-  application  of  30  CFR  75.1710  (cabs  and  A  summary  of  the  petitioner's 

M086-1  (Jan.  3. 1986)            pp.  540-542.  canopies)  to  its  Black  Oak  11  Mine  (IX).  statements  follow: 

pp.  548.  No.  15-07139)  located  in  Knott  County.  1.  The  petition  concerns  the 

551.  Kentucky.  The  petition  is  filed  under  requirement  that  underground 

Nebraska:  section  101(c)  of  the  Federal  Mine  Safety  transformer  stations,  battery-charging 

wll^n:'^"  '■  '^' '^  *^'"^  ^"'^  "^^"'^  ^""^  °^  '^^^-  «»««°"«-  substations,  compressor 

WI86-10  ()an.  3. 1986)        „   p.  990.  A  summary  of  the  petitioner's  stations,  shops,  and  permanent  pumps 

V          in"     '  statements  follows:  be  housed  in  fireproof  structures. 

1.  The  petition  concerns  the  2.  Petitioner  has  a  compressor  station 

CA86^l  (Ian  3  19861                  35-42  requirement  that  cabs  or  canopies  be  which  is  located  in  a  crosscut  near  an 

Colorado:            '          PP.«>-4^  installed  on  the  mine's  electric  face  intake  air  shaft.  All  entries  close  to  the 

COaft-i  (Jan.  3, 1986) pp.  97-98.  equipment.  compressor  station  are  maintained  as 

C086-4  (Jan.  3. 1986) pp.  373-376.  2.  Petitioner  states  that  application  of  intake  airways  and  there  are  no  return 

Montana:  the  standard  would  result  in  a  airways  available  for  ventilating  the 

MT86-1  (Jan.  3. 1986) p.  153.  diminution  of  safety  to  the  miners  compressor  station. 

affected  because  the  cab  or  canopy  3  ^g  gn  alternate  method,  petitioner 

would  impair  the  operator's  visibility.  proposes  to  install  a  heat  activated  fire 

General  Wage  DeterminaHon  and  the  cramped  position  would  result  suppression  system.  The  compressor 

Publication  in  operator  fatigue,  creating  a  hazard.  gjgtion  will  be  housed  in  a  fireproof 

General  wage  determinations  issued  J^^  ""^^  °!  '^""P^  *^°"  '^           !.  structure  with  self-closing  doors, 

under  the  Davis-Bacon  and  related  Acts.  ?L°Pri™  InT.^  wTrtfi^'H  ^"'^^  *.  Petitioner  states  that  the  proposed 

including  those  noted  above,  may  be  >f  necessary  and  could  strike  and  alternative  method  will  provide  the 

found  in  the  Government  Printing  Office  J'^'^^ge  roof  bolts  leaving  unsupported  ^^^^  ^^^  ^^  ^^^^^^  J  ^^^  ^.^^^ 

(GPO)  document  entitled  "General  ''"  _  affected  as  that  afforded  by  the 

Wage  Determinations  Issued  Under  The  3.  For  these  reasons,  petitioner  standard 

Davis-Bacon  And  Related  Acts".  This  requests  a  modification  of  the  standard 

publication  is  available  at  each  of  the  80  >"  mining  heights  of  50  inches  or  less.  Request  for  Comments 

Regional  Government  Depository  Request  for  Comments 

Libraries  and  many  of  the  1.400  Person  interested  in  this  petition  may 

Government  Depository  Libraries  across  Persons  interested  in  this  petition  may  furnish  written  comments.  These 

the  country.  Subscriptions  may  be  furnish  written  comments.  These  comments  must  be  filed  with  the  Office 

purchased  from:  Superintendent  of  comments  must  be  filed  with  the  Office  ^j  Standards.  Regulations  and 

Documents.  U.S.  Government  Printing  of  Standards,  Regulations  and  Variances  Mine  Safety  and  Health 

Office.  Washington.  DC  20402.  (202)  783-  Variances.  Mine  Safety  and  Health  Administration,  Room  627.  4015  Wilson 

WK          ^-          K«r     r,K.  1^'"''^   IT*    .""""v     ••       ,,^'°a".i  Boulevard,  Arlington.  Virginia  22203.  All 

When  ordenng  8ub8cnption(8).  be  Boulevard,  Arlington.  Virginia  22203.  All  r^        t      rk  d 

sure  to  specify  the  State(s)  of  interest,  conunents  must  be  postmarked  or  *^'".  ^.     ,        „■              i^r 

since  subscriptions  may  be  ordered  for  received  in  that  office  on  or  before  received  in  mat  oiiice  on  or  oeiore 

any  or  all  of  the  three  separate  volumes.  December  29. 1986.  Copies  of  the  December  29. 1986.  Copies  of  the 

arranged  by  State.  The  subscription  cost  petition  are  available  for  inspection  at  P,^*'"".".^"^  available  for  inspection  at 

is  $277  per  volume.  Subscriptions  that  address.  that  address. 

include  an  annual  edition  (issued  on  or  ^^j^^^  November  20, 1986.  O^'^'l^  November  20, 1986. 

about  January  1)  which  includes  all  p-^iria  w  SUvev  PatricU  W.  Siivey. 

current  general  wage  determinations  for  .au  ey,  *„„„„.„,„  ^. „.„,„„/ c„^».,,„,„#-„,A>f..,o 

the  States  covered  by  each  volume.  AssociateAssistantSec^tary  for  Mine  ffJ'TndHToUh'^ 

Throughout  the  remainder  of  the  year.  Safety  and  Health.  Safety  and  Health. 

regular  weekly  updates  will  be  I^^  l^o^.  86-26804  Filed  11-26-86: 8:45  am]  [FR  Doc.  86-26805  Filed  11-26-88;  8:45  am) 

distributed  to  subscribers.  bilunq  code  49io-43-h  buxing  code  45io-43-m 
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[Dockat  No.  M-66-148-CI 

Nowacki  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Nowacki  Coal  Company,  Box  1308, 
R.D.  #1.  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Nowacki 
Slope  (I.D.  No.  36-07592)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  Ameircan  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  827,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  29. 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


Dated:  November  20. 1986. 
Patricia  W.  Silvsy, 

Assistant  Associcate  Secretary  for  Mine 

Safety  and  Health. 

(FR  Doc.  8&-26806  Filed  11-26-86;  8:45  am] 

BILUNQ  CODE  4510>43-M 

[Docket  No.  M-S6-145-C] 

Renegade  Coal  Company,  Inc.;  Petition 
for  Modification  of  A|3plication  of 
Mandatory  Safety  Standard 

Renegade  Coal  Company,  Inc.,  R.D. 
#1,  Box  470A,  Bamesville,  Pennsylvania 
18214  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  1  Slope 
(I.D.  No.  36-07528)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite-mine. 

3.  Petitioner  further  believes  that  if 
"mankeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degee  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 


received  in  that  office  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20. 1986. 
Patricia  W.  Silvey, 

Assistant  Associate  Secretary  for  Mine 
Safety  and  Health. 

[PR  Doc.  86-26807  Filed  11-26-86;  8:45  am] 
BILUNO  CODE  4$1(M»-M 


[Docket  No.  M-86-103-C1 

S.  &  T.  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

S.  &  T.  Coal  Company,  R.D.  #1.  Box 
56A,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1714  (self-contained  self- 
rescuers)  to  its  Skidmore  Slope  (I.D.  No. 
36-01984)  located  in  Dauphin  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follow; 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 
device  approved  by  the  Secretary  which 
is  adequate  to  protect  such  person  for 
one  hour  or  longer. 

2.  Petitioner  states  that  the  distance 
from  the  mine  portal  to  the  actual 
working  face  is  less  than  2,000  feet.  The 
mine  can  be  evacuated  in  less  than  15 
minutes. 

3.  Petitioner  states  that  the  devices 
are  too  heavy,  bulky,  and  cumbersome 
to  be  worn  while  working  or  in  the 
narrow  confines  of  the  slope  gun  boat 
which  serves  as  a  mantrip  at  the  mine. 

4.  Sections  of  the  mine  are  subjected 
to  freezing  temperatures  making 
constant  availability  of  the  devices 
questionable.  In  addition,  the  wet  mine 
conditions  make  it  difficult  to  locate  a 
suitable  dry  storage  location  for  the  self- 
rescuers. 

5.  For  those  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  29, 1986.  Copies  of  the 
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petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1986. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  86-26808  Filed  11-26-86:  8:45  am] 

BILUNC  CODE  4S1ft-«3-ll 


[Docket  No.  M-86-151-C] 

T.  &  T.  Fuels,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

T.  &  T.  Fuels,  Inc.,  P.O.  Box  206, 
Bruceton  Mills.  West  Virginia  26525  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment;  maintenance]  to  its  No. 
3  Mine  (I.D.  No.  46-04542)  located  in 
Preston  County,  West  Virginia.  The 
petition  is  Bled  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  stmimary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  locking 
device  in  lieu  of  padlocks.  The  spring- 
loaded  device  will  be  designed,  installed 
and  used  to  prevent  the  unintentional 
loosening  of  the  threaded  rings  that 
secure  the  battery  plugs  to  the  battery 
receptacles.  In  addition,  the  fabricated 
metal  brackets  will  be  securely  attached 
to  the  battery  receptacles  to  prevent 
accidental  loss  of  the  device. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modiHcation  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  Hied  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 


Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  o^ice  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1986. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  86-26809  Filed  11-26-88;  8:45  am] 

BHXINQ  CODE  4S10-4S-M 


[Docket  No.  II-86-150-C1 

B.  &  B.  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

B  &  B.  Coal  Company,  225  Main 
Street,  Joliett-Tremont,  Pennsylvania 
17981  has  Tiled  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general]  to  its  Rock  Ridge 
No.  1  Slope  (I.D.  No.  36-07741)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petition  is  filed  under  section  101  (c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  o^ice  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20. 1986. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  86-26796  Filed  11-26-86;  8:45  am) 

BILLINQ  CODE  4510-4S-M 


[Docket  No.  M-86-152-C] 

B.  A  B.  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

B.  &  B.  Coal  Company,  225  Main 
Street,  Joliett-Tremont,  Pennsylvania 
17981,  has  Bled  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity]  to  its  Rock  Ridge 
No.  1  Slope  (I.D.  No.  36-07741)  located  in 
Schuylkill  Coimty,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  Hre  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  &ctremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Antracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  ha2;ard  to  the 
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miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternative  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5.000 
cubic  feet  per  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

8.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1986. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  86-28797  Filed  11-26-88;  8:45  am] 

BIUJNG  COOE  4S1(M3-«I 


[Docket  No.  M-e6-153-C] 

B.  &  B.  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatoiy  Safety  Standard 

B.  &  B.  Coal  Company,  225  Main 
Street.  Joliett-Tremont.  Pennsylvania 
17981  has  filed  a  petition  to  modi^  the 
application  of  30  CFR  75.1714  (self- 
contained  self-rescuers)  to  its  Rock 
Ridge  No.  1  Slope  (ID.  No.  38-07741) 
located  in  Schuylkill  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 


device  approved  by  the  Secretary  which 
is  adequate  to  protect  such  person  for 
one  hour  or  longer. 

2.  The  mine  is  always  damp  to  wet. 
The  only  electrical  equipment,  which  is 
a  pump,  is  located  at  the  foot  of  the 
slope. 

3.  Petitioner  states  that  the  distance 
from  the  mine  portal  to  the  actual 
working  face  is  less  than  2,000  feet.  The 
mine  can  be  evacuated  in  less  than  15 
minutes. 

4.  Petitioner  states  that  the  devices 
are  too  heavy,  bulky,  and  cumbersome 
to  be  worn  while  working  or  in  the 
narrow  confines  of  the  slope  gun  boat 
which  serves  as  a  mantrip  at  the  mine. 

5.  Sections  of  the  mine  are  subjected 
to  freezing  temperatures  making 
constant  availability  of  the  devices 
questionable.  In  addition,  the  wet  mine 
conditions  make  it  difficult  to  locate  a 
suitable  dry  storage  location  for  the  self- 
rescuers. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interesteu  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1986. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine  and 
Health. 

(FR  Doc.  86-26798  Filed  11-26-86;  8:45  am] 

ULUNG  COOE  4S10-49-M 


(Docket  No.  M-86>149-C] 

Buci(  Mountain  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Buck  Mountain  Coal  Company,  R.D. 
#4,  Box  357B.  Pkie  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Buck 
Moimtain  Slope  (I.D.  No.  36-02053) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 


other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency, 

2.  Petition  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petition  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Commeats 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  ffled  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  offioe  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1986. 

Patricia  W.  Silvey, 

Assistant  Associate  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  86-26799  Filed  11-26-88;  8:45  am) 

BILUNG  CODC  4S1IM3-M 

[Docket  No.  M-86-144^] 

ainchfield  Coal  C04  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Clinchfield  Coal  Company,  P.O.  Box  7, 
Dante,  Virginia  24237  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1710  (cabs  and  canopies)  to  its 
Lambert  Fork  No.  2  Mine  (I.D.  No.  44- 
06175)  located  in  Dickenson  County, 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 
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A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  and  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  opened  into  the  Lower 
Banner  coalbed  with  undulations  in  the 
height  of  the  coal  seam,  which  ranges 
from  24  to  60  inches  in  thickness,  and 
has  very  uneven  haulage  roadways. 

3.  Petitioner  states  that  if  canopies 
were  installed  on  Joy  21 SC  end-driven 
and  center-driven  shuttle  cars  it  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because  they  would 
dislodge  roof  supports,  decrease  the 
operator's  visibility,  and  create 
discomfort  to  the  operator. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  o^ce  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  December  29. 1986. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  86-26800  Filed  11-26-86;  8:45  am] 

BILUNQ  COOE  4S10-43-M 


[Docket  No.  M-86-147-C] 

Craft  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Craft  Coal  Company,  P.O.  Box  16, 
Monterviile,  West  Virginia  26282  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment;  maintenance)  to  its 
Stone  Run  No.  6  Mine  (I.D.  No.  46-05720) 
located  in  Randolph  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  locking 
device  in  lieu  of  padlocks.  The  spring- 


loaded  device  will  be  designed,  installed 
and  used  to  prevent  the  threaded  rings 
that  secure  the  battery  plugs  to  the 
battery  receptacles  from  unintentionally 
loosening  and  will  be  attached  to 
prevent  accidental  loss.  In  addition,  the 
fabricated  metal  brackets  will  be 
securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modifications  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20. 1986. 

Patrida  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc  86-26801  Filed  11-28-88;  8:45  am] 

MLUNG  COOC  4510-43-M 


[Dock*!  No.  M-«6-155-«] 

Dunlcard  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dunkard  Mining  Company,  Box  8, 
Dilliner,  Permsylvania  15327  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1103-4  (automatic  fire  sensor 
and  warning  device  systems; 
installation;  minimum  requirements]  to 
its  Dunkard  Mine  (I.D.  No.  36-01301) 
located  in  Greene  County,  Pennsylvania. 
The  petition  is  filled  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 


1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  Tire  %vithin  each  belt 
flight. 

2.  In  a  separate  petition  (M-66-156-C), 
petitioner  proposes  to  use  belt  air  to 
ventilate  the  active  working  places. 

3.  In  lieu  of  a  heat  detection  system, 
petitioner  proposes  to  use  an  early- 
warning  fire  detection  system  using  a 
low-level  carbon  monoxide  detection 
system.  The  system  will  be  installed  and 
operated  with  specific  conditions  as 
outlined  in  the  petition  in  all  belt  entries 
used  as  intake  aircourses. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1988. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  86-26802  Filed  11-26-86;  8:45  am] 

BtLUNQ  COOE  4S10-4>4I 


[Docket  No.  M-86-156-C] 

Dunlcard  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dunkard  Mining  Company,  Box  8, 
Dilliner,  Pennsylvania  15327  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.326  (aircourses  and  belt  haulage 
entries]  to  its  Dunkard  Mine  (I.D.  No. 
36-01301)  located  in  Greene  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  The  present  system  of  restricting  air 
flow  in  the  belt  entry  can  create  positive 
pressure  from  the  belt  to  the  track  and 
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in  some  cases  from  the  track  to  the 
intake  escapeway.  This  creates  the 
situation  when  a  fire  and  resultant 
smoke  on  the  belt  immediately  causes 
smoke  on  the  track  entry  and  a 
migration  to  the  intake  escapeway 
negating  smoke  free  escapeways  from 
the  section. 

3.  The  use  of  belt  air  will  increase  the 
capability  of  the  ventilation  system  to 
dilute,  render  harmless  and  carry  away 
methane  gas,  coal  dust,  and  other 
potentially  dangerous  or  harmful  gases 
and  or  contaminants. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  the  air  in  the  belt  entry 
to  ventilate  active  working  places.  In 
support  of  this,  petitioner  states  that: 

(a)  A  low-level  carbon  monoxide 
detection  system  will  be  installed  in  all 
belt  entries  used  as  intake  air  courses 
and  at  each  belt  drive  and  tailpiece  and 
at  intervals  not  to  exceed  2,000  feet 
along  each  conveyor  belt  entry.  The 
monitoring  devices  will  be  capable  of 
giving  warning  of  a  fire  for  a  minimum 
of  four  hours  after  the  source  of  power 
to  the  belt  is  removed.  A  visual  alert 
signal  will  be  activated  when  the  carbon 
monoxide  level  at  any  sensor  is  10  piurts 
per  million  (ppm)  above  ambient  air  and 
an  audible  signal  will  be  sounded  at  15 
ppm  above  ambient  air.  All  persons  will 
be  withdrawn  to  a  safe  area  at  10  ppm 
and  evaculated  at  15  ppm.  The  fire 
alarm  will  be  activated  at  a  surface 
location  where  there  is  a  two-way 
conmiunication.  The  carbon  monoxide 
system  will  be  capable  of  identifying 
any  activated  sensor  and  the  loss  of 
communications  to  any  or  all  remote 
units. 

(b)  The  CO  system  will  be  visually 
examined  at  least  once  each  coal 
producing  shift  and  tested  for  functional 
operation  weekly  to  insure  the 
monitoring  system  is  functioning 
properly.  The  monitoring  system  will  be 
calibrated  with  known  concentrations  of 
CO  and  air  mixtures  at  least  monthly. 
The  belt  conveyor  will  be  examined  at 
least  once  during  each  coal  producing 
shift  while  employees  are  working.  A 
record  of  all  inspections  will  be 
maintaining  on  surface. 

(c)  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit,  the  belt 
conveyor  will  continue  to  operate  and 
qualified  persons  will  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conmients.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  29, 1986.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1986. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  86-26803  Filed  11-26-86;  8:45  am] 

BILUNQ  CODE  4510-OM 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Appointment  of 
Members 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA), 
Department  of  Labor. 

action:  Notice  of  appointment  of 
members. 

Notice  is  hereby  given  that 
appointments  have  been  made  to  fill 
fifteen  (15)  vacancies  on  the  Advisory 
Committee  on  Construction  Safety  and 
Health.  The  vacancies  were  created  by 
the  expiration  of  the  terms  of  the  fifteen 
(15)  members  on  June  30, 1988.  The  new 
membership  of  the  Committee  and  the 
categories  represented  are  as  follows: 

Employee 

Mr.  Joe  A.  Adam,  Director,  Department 
of  Safety  and  Health,  United 
Association  of  Journeymen  and 
Apprentices  of  the  Plumbing  and 
Pipefitting  Industry,  (reappointed) 

Mr.  Robert  E.P.  Gooney,  retired  union 
official,  (reappointed) 

Mr.  Jim  E.  Lapping,  Director,  Safety  and 
Health,  Building  and  Construction 
Trades  Department,  AFLr4:iO. 
(reappointed) 

Mr.  Joseph  L.  Durst,  Director, 
Occupational  Safety  and  Health, 
United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  (reappointed] 

Mr.  George  E.  Smith,  Director,  Safety 
Department,  International 
Brotherhood  of  Electrical  Workers, 
(reappointed] 

Employer 

Mr.  V.  Sherwood  Kelly,  President, 
Athena  Associates,  Ltd.  (reappointed] 


Mr.  James  Packenham,  Safety  Manager, 

Ebasco.  (reappointed) 
Mr.  Larry  L  Swanda,  Vice  President, 

Jensen  Construction  Company. 

(reappointed) 
Mr.  Thomas  J.  Reynolds,  Corporate 

Manager  of  Safety,  Morrison 

Construction  Company.  ( new 

appointment] 
Mr.  John  A.  Ward,  Chairman  of  the 

Board  of  Directors,  Watco 

Corporation,  (new  appointment) 

State  I 

Mr.  Allen  Meier,  Commissioner  of 

Labor,  State  of  Iowa,  (reappointed] 
Mr.  Donald  D.  Owsley,  Administrator, 

Wyoming  Occupational  Safety  and 

Health  Commission,  (new 

appointment] 


Public 

Mr.  Leonard  E.  Dodson,  Consultant, 
(new  appointment — served  previously 
as  a  member  in  the  employer 
category) 

Mr.  Wesley  E.  Pell,  Major  General,  U.S. 
Army  (Retired),  Vice  Chancellor  for 
Facilities  Planning  and  Construction, 
Texas  A  &  M  University  System  (new 
appointment — to  serve  as  Chairman) 

Federal  1 

Mr.  John  B.  Moran,  Director,  Division  of 
Safety  Research,  National  Institute  for 
Occupational  Safety  and  Health, 
(reappointment) 

Each  of  these  members  has  been 
appointed  for  a  term  which  will  end  on 
June  30, 1988. 

The  Advisory  Committee  on 
Construction  Safety  and  Health  was 
estabhshed  imder  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  to  advise  the  Secretary  of  Labor  on 
matters  pertaining  to  construction  safety 
and  health. 

FOR  ADOmONAL  INFORMATION  CONTACT! 

Tom  Hall,  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N3637,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  telephone:  (202)  523-8024. 

Signed  at  Washington,  DC,  this  2l8t  day  of 
November.  1986. 

John  A.  Pendergrass, 

Assistant  Secretary  of  Lobar. 

[FR  Doc.  86-26637  Filed  11-26-88;  MS  amj 
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MATKMAL  ARCMVeS  AND  RECORDS 
ADMINISTRATION 

Record*  Sch«diJiM 

AQBiev:  Nattonal  Ardiives  and  Rwsrds 

Adminittralion,  Office  of  Records 

AdBunictration. 

action:  Notice  of  availabilitjr  of 

proposed  records  schedules;  reqeest  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  monthly  of  all 
agency  requests  for  records  disposition 
authority  (records  schedt^as)  which 
include  records  being  proposed  for 
disposal  or  which  reduce  the  records 
retention  period  for  records  alieady 
authorized  for  disposal.  Tltt  first  notice 
was  published  on  April  1, 1985.  Records 
schedules  identify  records  of  contiBBing 
value  for  eventual  preservation  in  the 
Natkuial  Archives  of  the  United  States 
and  anthoriae  agencias  to  dispose  of 
records  of  tempmury  ralue.  NARA 
invites  public  ooauaent  on  proposed 
records  disposals  as  required  by  44 
U.S.C.  33Q3a(a). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  January  27, 1987. 


;  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NIR),  National  Arehives  and  Records 
Administration.  Washington,  DC  20408. 
Requesters  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy. 

The  control  number  appears  in 
parenthesis  immediately  after  the  title  of 
the  requesting  agency. 

SUPPLEMENTAIIV  INFORMATION:  Eadl 

year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records.  Federal  agencies  prepare 
records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive;  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  sdiedules  cover  only 
one  office,  or  one  pn^ram,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 

This  public  notice  identifies  the 
Federal  agencies  and  their  appropriate 


subdivisiom  requesting  disposition 
authority,  inctudes  a  oontnri  nun^wr 
assigned  to  each  schedule,  and  briefly 
identifies  the  leeords  sdieduled  for 
di^Mieal.  The  cotapiele  records  schedule 
contains  additional  information  about 
the  records  and  their  disposition. 
Additional  information  about  the 
disposition  process  will  be  funushed 
with  each  copy  of  a  records  schedule 
requested. 

Schedules  Penifing  Approval 

1.  Department  of  Energy,  Economic 
Regulatory  Administration  (NCl-434- 
82-2).  Case  files  relating  to  enforcement 
of  petroleum  pricing  and  allocation 
regulations  in  effect  from  1973  to  1981. 

2.  Environmental  Protection  Agency, 
Office  of  Information  Resources 
Management  (Nl-412r^6-3).  General 
correspondence  and  records  relating  to 
the  development  and  coordination  of  the 
manfigement  of  information  resources 
within  the  agency. 

3.  Department  of  the  Interior,  Bureau 
of  Mines  (Nl-70-86-1).  Safety  and 
environmental  health  records,  including 
those  that  relate  to  internal  program 
inspections  and  evaluations  and 
automated  records  whose  textual  copies 
were  previously  ai^raised  as 
disposable. 

4.  Interstate  Conmierce  Commission, 
Bureau  of  Accounts  (NCl-134-83-5). 
Comprdiensive  schedule  for  the  bureau 
and  its  sections. 

5.  Tennessee  Valley  Authority,  Office 
of  Power,  Division  of  Power  System 
Operations  (Nl-142-87-1).  Substation 
maintenance  records. 

6.  Department  of  the  Treasury,  Office 
of  the  Assistant  Secretary  for  Domestic 
Finance,  Office  of  Revenue  Sharing  (Nl- 
56-86-4).  Civil  rights  compOance  case 
files  and  Intergovernmental  relations 
files. 

7.  Veterans  Administration. 
Department  of  Medicine  and  Surgery 
(Nl-1 5-86-8).  Volunteer  information 
cards,  time  sheets,  and  ADP  printouts. 

8.  Vetenms  Administration. 
Department  of  Veterans  Benefits  (Nl- 
15-86-11).  ^>ecial  Evaluation  Pension 
(SEP)  Folders.  Working  files  used  for 
agency  Field  Station  administrative 
purposes. 

Dated:  November  21. 1986. 
Frank  G.  Burke. 

Acting  Archivist  for  the  United  States. 
[FR  Doc.  »-26777  Filed  ll-2ft-8fi;  8:45  am) 

BILUNQ  CODE  7S15-01-M 


NATIONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

[Nottoe86-M) 

NASA  Advisory  Cound,  < 
Advisory  Coromittss  (AAC):  Msrtng 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annomces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aeronautics 
Advisory  Committee.  Ad  Hoc  Review 
Team  on  Aviation  Safety  Research. 

date:  Date  and  time:  December  1&  1986, 
1  p.m.  to  4:30  pjn.;  December  19. 1966,  fl 
a.m.  to  4:30  p.m. 

ADDRESS:  Ames  Research  Center. 
Building  200.  Director's  Committee 
Room,  Moffett  IHeld.  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Louis  ).  Williams.  OSioB  ol 
Aertmautica  and  Space  Technology. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-2798. 

SUPTLEMENTABY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
was  established  to  provide  overall 
guidance  and  direction  to  the 
aeronautics  research  and  technology 
activities  in  the  Office  of  Aeronautics 
and  Space  Technology  (OAST).  Special 
Ad  Hoc  Review  teams  were  formed  to 
address  specific  topics.  This  Ad  Hoc 
Review  Team  on  Aviation  Safety 
Research,  chaired  by  Mr.  Donald 
Pritchett.  is  comprised  of  9  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  25  persons  including  the 
team  members  and  other  participants). 
The  team  will  review  the  aviaticm  safety 
research  efforts  being  conducted  at 
NASA's  Ames  and  Lewis  Research 
Centers. 
Type  of  Meeting:  Open. 

Agenda 

December  18, 1986 
1  p  jn. — Opening  Remarlcs. 
1:30  p.m. — Briefings  by  Ames 
Research  Center. 
Personnel  on  Aviation  Safety  Research. 

4:30  p.m. — ^Adjourn. 
December  19. 1986 
8  a.m. — Briefings  by  Ames  and  Lewis 
Research. 
Centers  personnel  on  Aviation  Safety 
Research  Activities. 
3  p.m. — Review  Team  Discussion. 
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4:30  p.m. — Adjourn. 
Rkbard  L  Daniels, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
A  dministration. 

November  18. 1986. 

|FR  Doc.  86-26723  Filed  11-26-86;  8:45  am] 

BIUJNQ  CODE  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Safety 
Ptiilo«ophy.  Technology,  and  Criteria; 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria 
will  hold  a  meeting  on  December  10, 
1986.  Room  1167. 1717  H  Street  NW., 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  December  10.  1986—9:00 
A.M.  until  the  conclusion  of  business 

The  Subcommittee  will:  (l)  Discuss 
the  implications  of  the  Chernobyl 
Accident,  (2)  continue  its  review  of  USI 
A-17,  "Systems  Interactions  in  Nuclear 
Power  Plants,"  and  (3)  review  the  status 
of  the  NRC's  work  on  steam  generator 
overfill,  and  (4)  discuss  the  NRC's 
proposed  policy  for  reviewing 
reactivated  license  application  for 
deferred  or  canceled  nuclear  power 
plants,  and  (5)  discuss  the  status  of  the 
EDO's  work  on  the  implementation  of 
the  Commission's  Safety  Goal  Policy. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  quesitons  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff. 


its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Dr. 
Richard  Savio  (telephone  202/634-3267) 
between  8:15  A.M.  and  5:00  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contract  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  24, 1986. 

Thomas  G.  McCreless, 

Assistant  Executive  Director  for  Technical 
Activities. 

[FR  Doc.  86-26816  Filed  11-26-86;  8:45  am] 

BILLING  CODE  75M>-01^ 


[Docket  No.  50-389-OLA;  ASLBP  Na  87- 
544-01-LA]  i 

Florida  Power  and  Light  Co.  et  at.; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§  2.105,  2.700,  2.702. 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

Florida  Power  and  Light  Company,  et  al. 
St.  Lucie  Plant,  Unit  No.  2 
Facility  Operating  License  No.  NPR-16 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  October  20, 1986,  in  the 
Federal  Register  (51  FR  37242-45) 
entitled,  "Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  no  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing."  The 
amendment  would  permit  the  licensee  to 
transfer  Unit  No.  1  spent  fuel  from  the 
Unit  No.  1  spent  foel  pool  to  the  Unit  No. 
2  spent  fuel  pool. 

The  Board  is  comprised  of  the 
following  Administrative  Judges: 

Charles  Bechhoefer.  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555 


Gustave  A.  Linenberger.  Jr..  Atomic  Safety 
and  Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington.  DC 
20555 

Richard  F.  Cole,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory 
Commission.  Washii^gton.  DC  20555 
Issued  at  Bethesda,  Maryland,  this  20th  day 

of  November  1988. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  86-26815  Filed  11-26-86;  8:45  am] 
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[Docket  No.  50-293] 

Boston  Edison  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  certain  requirements  of 
10  CFR  Part  50,  Appendix  J.  to  the 
Boston  Edison  Company  (BECo/ 
licensee)  for  the  Pilgrim  Nuclear  Power 
Station  located  at  the  licensee's  site  in 
Plymouth  County,  Massachusetts. 

Environmental  Assestment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
temporary  relief  from  the  18-month 
frequency  part  of  Section  ni.A.6(b)  of 
Appendix  J  which  requires,  under 
certain  circumstances,  that  Type  A 
overall  primary  containment  leakage 
tests  be  performed  at  each  plant 
shutdown  or  approximately  every  18 
months,  whichever  occurs  first. 

Need  for  the  Proposed  Action 

To  meet  the  "approximately  every  18- 
months"  requirement  of  Section 
III.A.6{b),  a  Type  A  test  will  have  to  be 
performed  upon  completion  of  the 
ongoing  Type  B  and  C  testing  of  airiocks 
and  valves.  However,  performing  the 
Type  A  test  at  this  time  is  unnecessary 
since  the  Pilgrim  Station  is  shut  down 
and  will  remain  so  until  after  the  reactor 
has  been  refueled  and  a  Type  A  test  is 
performed  in  the  spring  of  1987. 

Environmental  Impact  of  the  Proposed 
Action 

Type  A  testing  is  performed  to  assure 
that  primary  containment  leakage  is 
within  acceptable  limits  during  plant 
operation,  Since  that  purpose  will  be 
served  by  the  test  to  be  performed  after 
the  reactor  is  refueled,  and  the  reactor 
will  not  be  operated  prior  to  that  time, 
any  earlier  Type  A  testing  is 
unnecessary.  Eliminating  the  earlier 
testing  may,  in  fact,  reduce  occupational 
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exposures.  The  proposed  exemption 
does  not  affect  plant  nonradioiogical 
efDuents  and  will  have  no  other 
environmental  impact.  Therefore,  the 
Conunission  concludes  that  there  are  no 
measurable  radiological  or 
nonradioiogical  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  other  alternatives  need  not 
be  evaluated.  The  principal  alternative 
to  the  exemption  would  be  to  require 
rigid  compliance  with  the  Section 
III.A£(b)  requirements.  Such  action 
would  not  enhance  the  protection  of  the 
environment  and  would  result  in 
unjustified  costs  for  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement 
related  to  the  operabon  of  Pilgrim 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persmis. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staS  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  August  29, 1986.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC  and 
at  the  Plymouth  Public  Library,  11  North 
Street.  Plymouth  County,  Massachusetts. 

Dated  at  Bethesda,  Maryland  thib  21st  day 
of  November  1986. 

For  the  Nuclear  Regulatory  Commission. 
Rajender  Auhick, 

Acting  Director,  BWR  Project  Directorate  *J, 
Division  of  BWR  Licensing. 
(FR  Doc.  86-26831  Filed  11-26-86;  8:45  am] 
BILLING  CODE  7590-01-11 


Draft  Finding  of  No  Significant  impact; 
Cleveland  Cliffs  Iron  Co. 

AaENCV:  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary: 

(1)  Proposed  Action.  The  proposed 
administrative  action  is  to  terminate 
Cleveland  Cliffs  Iron  Company's  Source 
Material  license  SUA-1352  for  the 
Collins  Draw  In-Situ  Leach  Research 
and  Development  site,  at  which 
complete  ground-water  restoration  has 
not  been  achieved. 

(2)  Reasons  for  Finding  of  No 
Significant  Impact.  An  Environmental 
Assessment  was  prepared  b'    .,e  staff  of 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  and  issued  by  the  Commission's 
Uranium  Recovery  Field  Office,  Region 
IV.  Based  on  this  assessment,  the 
Commission  has  determined  that  no 
significant  impact  will  result  from  the 
proposed  action,  and  therefore,  an 
environmental  impact  statement  is  not 
warranted. 

The  following  statements  support  the 
finding  of  no  significant  impact  and 
summarize  the  conclusions  from  the 
environmental  assessment: 

(a)  After  solution  mining,  the  licensee, 
using  a  combination  of  reverse  osmosis, 
ground-water  sweep,  air  stripping  and 
clean  water  injection  conducted  several 
episodes  of  restoration  which  partially 
improved  ground-water  quality.  The 
utilization  of  an  ammonium  carbonate 
lixiviant  in  the  A-1  and  B  well  fields  as 
well  as  the  dissolution  of  precipitates 
from  the  production  zone  continue  to 
maintain  elevated  levels  of  chemical, 
metallic  and  radionuclide  species. 

Alternatives  considered  for  removing 
or  containing  the  remaining 
contamination  included  additional 
ground-water  restoration  involving 
recirculation  with  reverse  osmosis 
treatment,  ground-water  sweep,  open  pit 
or  underground  mining  of  the  production 
zone,  isolation  of  the  production  zone  by 
grout  or  chemical  substances  and 
oxidative  destruction  of  residual 
ammonia  by  chlorine.  Evaluation  of 
these  alternatives  follows. 

Additional  restoration  utilizing 
recirculation  of  production  zone  water 
with  reverse  osmosis  treatment  would 
be  costly.  Previous  utilization  of  the 
reverse  osmosis  unit  maintained  at  the 
site  indicates  that,  without  the 
construction  of  an  appropriately  sized 
evaporation  pond  (estimated  to  cost 
$400,000-f),  such  an  effort  would  have 
little  or  no  effect  on  the  elevated  ground- 
water parameters.  The  data  on  ground- 
water restoration  in  the  A-1  well  field, 
where  reverse  osmosis  was  utilized, 
indicates  that  13  ground-water 
parameters  are  elevated.  Ground-water 
data  in  the  B  well  field,  where  reverse 
osmosis  was  not  utilized,  shows 


elevated  levels  of  the  same  13 
constituents  as  in  the  A-1  well  field,  as 
well  as  three  additional  parameters. 
Based  upon  this  data,  the  utilization  of 
reverse  osmosis  restoration  would 
probably  have  only  minimal 
improvements  on  ground-water  quality. 

Ground-water  sweep  may  cause 
temporary  improvements  in  ground- 
water quality.  However,  the  relative 
differences  between  wafer  qualities  in 
the  production  zone  and  the  unmined 
portions  of  the  formation  indicate  the 
circulation  restoration  option  would  not 
be  successful  to  any  measureable 
extent. 

Actual  mining  of  the  production  zone 
as  well  as  chemically  isolating  the  area 
would  be  extremely  costly  and  have 
unacceptable  environmental  impacts 
associated  with  them.  Furthermore, 
chemically  isolating  the  production  zone 
is  not  a  proven  technology  and  could 
result  in  large  financial  inputs  with 
marginal  success. 

Oxidative  destruction  of  residual 
ammonia  by  chlorine  is  technology  that 
has  not  been  utilized  on  a  field  scale. 
Due  to  this,  its  success  is  questionable. 
Additionally,  the  utilization  of  this 
method  would  lower  the  production 
zone  aquifer  pH  and  potentially  increase 
concentrations  of  heavy  metals, 
resulting  in  overall  degradation  of  the 
existing  water  quality. 

Due  to  the  above  restoration  options 
and  potential  problems  associated  with 
their  implementation,  natural  restoration 
or  dilution  of  the  remaining  ground- 
water contaminants  appears  to  be  the 
best  method  of  reducing  elevated  levels 
of  chemical,  metallic  and  radionuclide 
constituents. 

(b)  Prior  to  mining  at  the  Collins  Draw 
project,  baseline  water  quality  sampling 
showed  water  quality  to  be  high  in  total 
dissolved  solids  and  radium.  Although 
these  concentrations  were  high,  they  did 
not  preclude  the  water  usage  as  a 
domestic  water  source;  however,  no 
domestic  usage  was  known  to  exist  in 
the  area.  Current  use  of  water  from 
wells  adjacent  to  the  production  zone 
consists  of  using  the  water  for  oil  well 
drilling.  Due  to  this,  contaminated  wafer 
from  the  production  zone  is  being  drawn 
towards  these  wells  where  it  is  utilized 
during  drilling  operations.  Utilization  of 
wafer  for  drilling  purposes  is  a 
consumptive  use  which  effectively  "uses 
up"  the  contaminated  water. 
Furthermore,  due  to  the  pumping  that  is 
taking  place,  a  ground-water  sweep  of 
the  production  zone  is  being  performed. 
The  ultimate  effect  of  this  process  is  to 
dilute  the  remaining  ground  water  which 
has  been  contaminated  due  to  prior 
uranium  mining  operations. 
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Overall,  the.  production  zone  covers 
approximately  0.5  acre  and  consists  of 
approximately  3.6  million  gallons  of 
water  in  an  aquifer  system  which  covers 
thousands  of  acres.  Due  to  this,  the 
incremental  contamination  caused  by 
the  Collins  Draw  Research  and 
Development  project  is  not  significant 
when  considering  the  overall  quality 
and  utilization  of  this  ground  water  in 
this  area.  Furthermore,  the  current 
ground-water  uses  of  stock  watering  and 
oil  well  servicing  have  not  been 
precluded  due  to  uranium  recovery 
operations. 

(c)  Decommissioning  and 
decontamination  of  the  facility  will 
cause  minor  surface  disturbances  of  the 
well  field  areas  and  process  site.  Upon 
completion  of  these  tasks,  the  site  will 
be  returned  to  its  premining  land  use  of 
open  range. 

In  accordance  with  10  CFR  51.32,  the 
Director,  Uranium  Recovery  Field  Office 
has  made  the  determination  to  issue  this 
draft  finding  of  no  signiHcant  impact  to 
further  the  purposes  of  NEPA  and  to 
accept  comments  on  the  draft  finding  for 
a  period  of  30  days  after  issuance  in  the 
Federal  Register.  Mail  comments  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Uranium  Recovery  Field  Office,  P.O. 
Box  25325,  Denver,  Colorado  80225.  The 
environmental  assessment  setting  forth 
the  basis  for  the  Hnding,  is  available  for 
public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  located  at  730  Sinuns  Street,  Suite 
100,  Golden,  Colorado,  and  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street  NW.  Washington,  DC. 

Dated  at  Denver.  Colorado,  tiiis  21st  day  of 
November  1986. 

Gary  R.  Konwinski, 

Project  Manager.  Licensing  Branch  1. 
Uranium  Recovery  Field  Office.  Region  IV. 

Approved  by: 
Gary  Konnvinski, 

Acting  Chief  Licensing  Branch  1.  Uranium 
Recovery  Field  Office.  Region  IV. 
(FR  Doc.  86-26832  Filed  11-26-86:  8:45  am] 

MUMQ  CODE  7SM-01-M 


[Docket  No.  50-528] 


Arizona  Public  Service  Co.  et  aL  Palo 
Verde  Nuclear  Generating  Station.  Unit 
1;  Issuance  of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  denied  a  Petition  filed 
under  10  CFR  2.206  by  Myron  L  Scott  on 
behalf  of  the  Coalition  of  Responsible 
Energy  Education  regarding  the  Palo 
Verde  Generating  Station  (PVNGS),  Unit 
1.  The  Petitioner  alleged  that  the 
integrated  leak  rate  test  performed  for 


the  containment  at  PVNGS  Unit  1  was 
deflcient  in  various  respects  and, 
therefore,  is  invalid.  Based  on  these 
alleged  deficiencies,  the  Petitioner 
requested  relief  in  the  form  of  service 
upon  the  Arizona  Public  Service 
Company  of  an  Order  to  Show  Cause 
why  the  operating  license  for  PVNGS 
Unit  1  should  not  be  suspended  and  the 
containment  ordered  immediately 
retested  in  accordance  with  federal 
regulations. 

The  Staff  has  considered  the 
Petitioner's  allegations  and  has 
determined  that  they  do  not  provide  an 
adequate  basis  for  the  relief  requested. 
The  reasons  are  fully  described  in  a 
"Director's  Decision  Under  10  CFR 
2.206"  (DD-86-18)  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  located  at  1717 
H  Street  NW..  Washington.  DC.  20555. 
and  at  the  Phoenix  Public  Library, 
Business.  Science  and  Technology 
Department.  12  East  McDowell  Road. 
Phoenix,  Arizona  85004. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206{c]. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  86-26830  Piled  11-26-86;  8:45  am] 

BILLING  CODE  7S90-01.M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(tnv.  No.  337-TA-231] 

Certain  Soft  Sculpture  Dolls,  Popularly 
Known  as  Cabbage  Patch  Kids  Related 
Literature  and  Packaging;  Request  for 
Public  Comments  In  Connection  with 
Presidential  Review  of  Exclusion 
Order  Regarding 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Request  for  public  comments  on 
the  general  exclusion  order  issued  by 
the  U.S.  International  Trade 
Commission  (Commission)  in  Certain 
Soft  Sculpture  Dolls,  Popularly  Known 
As  "Cabbage  Patch  Kids. "  Related 
Literature  and  Packaging  Therefor. 

summary:  On  November  19. 1986,  the 
Commission  referred  to  the  President  for 
review  its  determination  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337),  in  the 
importation  into  the  United  States,  and 
in  the  sale,  of  certain  soft  sculpture  dolls 
because  of  infringement  of  registered 
copyrights,  failure  to  mark  the  country 


of  origin  combined  with  evidence  of 
consumer  confusion  and  consumer 
preference  for  the  domestic  product.  The 
Commission  found  that  these  unfair 
methods  of  competitkin  and  unfair  acts 
had  the  effect  or  tendency  to  destroy  or 
substantially  injure  an  efficiently  and 
economically  operated  industry  in  the 
United  States. 

The  Commission  issued  an  order 
directing  the  U.S.  Customs  Service  to 
exclude  from  entry  in  the  United  States 
imports  of  foreign  soft  sculpture  dolls 
known  as  "Cabbage  Patch  Kids,"  related 
birth  certificates  and  adoption  papers, 
and  packaging  therefor,  including  but 
not  hmited  to  such  models  as  the  16-inch 
Cabbage  Patch  kids;  14-inch  Preemies; 
16-inch  Twins;  16-inch  World  Travelers: 
16-inch  Cornsilk  Kida;  14-inch  Preemie 
Twins;  16-inch  Clowns;  16-inch 
Astronauts;  16-inch  Allstars;  and  12-inch 
Babies,  that  infringe  Original 
Appalachian  Artworks.  Inc.'s 
copyrights,  U.S.  Copyright  Registration 
Nos.  VA-35-804,  V.^  141-801,  TX  1-254- 
777,  TX  1-254-778.  and  TX  1-261-526. 
except  under  license  from  or  with  the 
permission  of  Original  Appalachian 
Artworks.  Inc. 

Under  Section  337(g).  the  President, 
for  policy  reasons  may  disapprove  the 
Commission's  determination  within  60 
days  following  receipt  of  the 
determination  and  record.  If 
disapproved  by  the  President,  the 
determination,  and  any  order  issued 
under  its  authority,  would  be  without 
force  or  effect.  The  President  also  may 
approve  the  Commission's 
determination  rendering  the 
determination  and  order  final  on  the 
date  that  the  Commission  receives 
notice  of  the  approval.  If  the  President 
takes  no  action  to  approve  or 
disapprove  the  determination  and  order, 
they  become  final  automatically 
following  the  60-day  review  period. 

Interested  parties  may  submit 
comments  concerning  foreign  or 
domestic  policy  issues  that  should  be 
considered  by  the  President  in  making 
his  decision  regarding  this  investigation. 
Parties  commenting  on  domestic  policy 
issues  should  specifically  refer  to  the 
portion  of  the  Commission's  record 
related  to  that  issue.  If  the  domestic 
policy  issue  was  not  raised  before  the 
Commission,  parties  should  provide  a 
rationale  for  that  omission. 

Comments  may  not  exceed  15  letter- 
sized  pages,  including  attachments. 
Parties  must  provide  twenty  copies  of 
the  submission  to  the  Secretary.  Trade 
Policy  Staff  Committee.  Room  521.  600 
17th  Street.  NW.,  Washington,  DC  20506. 
All  submissions  must  be  received  by 
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close  of  business,  Thursday,  December 
4, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Catherine  R.  Field,  Assistant  General 
Counsel,  (202)  395-3432. 
Donald  M.  Phillips, 

Chairman.  Trade  Policy  Staff  Committee. 
(FR  Doc.  86-26877  Filed  ll-2fr-8e;  8:45  am] 

WLUNG  CODE  31«>-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

State  Agency  Advlaory  Committee, 
Regular  Meeting  Notice 

agency:  The  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  meeting. 
Status:  Open. 

SUMMARY:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  State  Agency 
Advisory  Committee,  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Current  MCS  revisions. 

•  Petitions  for  additional  MCS  from 
NRDC/NCAC  and  CASE. 

•  Bonneville's  WPPSS  cost- 
effectiveness  analysis. 

•  Resolution  of  6(c). 

•  Other  issues  of  interest  to  the  task 
force. 

date:  Friday,  December  12, 1986,  9.00 
a.m.-5:00  p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  World  Trade  Center  at  Sea-Tax 
Airport;  Mezzanine  Level;  Room  44A; 
Highway  99  South;  Seattle.  WA. 
FOR  FURTHER  INFORMATION  CONTACT 
Jim  Litchfield,  (503)  222-5181. 
Edward  Sheets, 
Executive  Director 
(FR  Doc.  86-26736  Filed  11-26-86;  8:45  am) 

BOiJNG  COOE  0000-00-M 


POSTAL  RATE  COMMISSION 
(Docket  No.  A87-5;  Ontor  No.  722) 

Mary  Nicttola,  Petitioner,  Notice  and 
Order  Accepting  Appeal  and 
EstabHahing  Procedural  Schedule 

Issued:  November  20. 1986. 

Before  Commissioners:  ]anet  D.  Steiger, 
Chairman;  Bonnie  Cuiton,  Vice-Chairman; 
John  W.  Crutcher  Henry  R.  Folsom.  Patti 
Birge  Tyson. 

Docket  Number:  A87-5 


Name  of  Affected  Post  Office:  Burkville, 

Alabama  36725 
Name(s)  of  Petitioner(8):  Mary  Nichols 
Type  of  Determination;  Closing 
Date  of  Filing  of  Appeal  Papers: 

November  13, 1986 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

2.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  [39  U.S.C. 
404(b)(5)],  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  Hied. 

The  Commission  oiriers: 

(A)  The  record  in  this  appeal  shall  be 
flled  on  or  before  November  28, 1986. 

(b)  The  Secretary  shall  puUish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

November  13, 1986— Filing  of  Petition 
November  20, 1968— Notice  and  Order 

of  Filing  of  Appeal 
December  8, 1986 — Last  day  of  filing  of 

petitions  to  intervene  [see 

39  CFR  3001.111(b)]. 
December  18, 1986— Petitioner's 

Participant  Statement  or  Initial  Brief 

[see  39  CFR  3001.115(a)  and  (b)]. 
January  7, 1987 — Postal  Service 

Answering  Brief  [see  39  CFR 

3001.115(c)]. 
January  22, 1987— Petitioner's  Reply 

Brief  should  petitioner  choose  to  file 

one  [see  39  CFR  3001.115(d)]. 
January  29, 1987^)eadline  for  motions 

by  any  party  requesting  oral 

argument.  "The  Commission  will 

schedule  oral  argument  only  when  it 

is  a  necessary  addition  to  the  written 

filings  [see  39  CFR  3001.116]. 
March  13, 1987— Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C. 

404(b)(5)]. 

[FR  Doc.  86-26724  Filed  11-26-86;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(RataM*  Mo.  35-24243] 

nungs  Under  the  Pubic  Utility  Hokflng 
Company  Act  of  1035  ("Act") 

November  20. 1986. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  fw 
complete  statements  of  the  proposed 
transactioa(sl  summarized  below.  The 
appiicatioa(8)  and/or^eclaration(8)  and 
any  amendment(s)  thereto  is/ar*  ■■  -  . 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  15, 1986,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  perscHi  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
Affer  said  date,  the  apphcation(s)  and/ 
or  declaration(8),  as  Rled  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Jersey  Central  Power  ft  Light  Company 
(70-7283) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L"),  Madison  Avenue 
at  Piuich  Bowl  Road,  Morristown,  New 
Jersey  07960,  an  electric  utility 
subsidiary  of  General  Public  Utilities 
Corporation,  a  registered  holding 
company,  has  filed  an  application 
pursuant  to  sections  9(a)  and  10  of  the 
Act.  # 

In  order  to  reduce  the  unauthorized 
taking  of  electric  energy  from  its 
facilities,  commonly  known  as  "theft  of 
service,"  JCP&L  personnel  have 
produced  a  series  of  computer  programs 
designed  to  assist  in  the  administration 
of  the  company's  efforts  to  track 
suspected  instances  involving  theft  of 
service  and  to  identify  possible 
offenders  (the  "Programs").  The 
Programs  were  designed  and  created  by 
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full-time  ICP&L  employee*  as  part  of 
their  normal  duties  and  vvere  intended 
for  the  exclusive  use  of  ICP&L     * 

Since  the  development  of  the 
Programs,  JCP&L  has  been  approached 
by  representatives  of  various  electric 
and  gas  utilities  requesting  that  they  be 
permitted  to  use  the  Programs.  ICP&L 
proposes  to  grant  these  companies  a 
nonexclusive,  nontransferable  license  to 
use  the  Programs  for  a  cash 
consideration  to  be  negotiated  with  the 
prospective  hcensees.  Because  no 
agreements  to  license  the  Programs  have 
been  entered  into,  }CP&L  does  not  know 
the  amount  of  the  payjnents  it  may 
receive. 

Ohio  Power  Company,  et  al.  70-7311 

Ohio  Power  Company  ("Ohio 
Power"),  an  electric  utility  subsidiary  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  company,  and  Ohio 
Power's  coal  mining  subsidiaries. 
Southern  Ohio  Coal  Company 
CSOCCo")  and  Windsor  Power  House 
Coal  Company  ("Windsor"),  1  Riverside 
Plaza.  Columbus,  Ohio  43215.  have  filed 
an  application-declaration  pursuant  to 
sections  6(a),  7,  9. 10,  and  12(b)  of  the 
Act  and  Rule  45  thereunder. 

SOCCo  and  Windsor  seek 
authorization  to  issue,  respectively,  from 
time-to-time  through  March  31, 1987,  up 
to  $135  million  and  up  to  $8  million 
aggregate  principal  amount  of 
unsecured,  fixed-rate  notes  ("Notes")  to 
banks  or  other  financial  institutions.  The 
Notes  will  mature  in  not  less  than  two 
nor  more  than  ten  years  from  the  date  of 
issuance  and  will  be  issued  pursuant  to 
a  fixed-rate,  term  loan  agreement.  The 
Notes  will  be  unconditionally 
guaranteed  by  Ohio  Power  and  will  bear 
interest  to  maturity  at  a  rate  which 
would  not  be  greater  than  11%  per 
annum.  SOCCo  and  Windsor  also  seek 
authorization  to  issue,  respectively,  no 
less  than  $25  million  and  no  more  than 
$50  miUion  and  no  less  than  $2  million 
and  no  more  than  $4  million  of  new 
notes  ("New  Notes")  payable  to  Ohio 
Power.  The  sum  of  the  Notes  and  New 
Notes  will  not  exceed  $160  million  for 
SOCCo  and  $10  million  for  Windsor. 

Indiana  ft  Michigan  Electric  Company 
(70-7313) 

Indiana  &  Michigan  Electric  Company 
("I&MF"),  One  Summit  Square,  Fort 
Wayne,  Indiana  48801,  a  subsidiary  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  company,  has  filed 
a  declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50 
promulgated  thereunder. 

I&ME  proposes  to  issue  and  sell,  in 
one  or  more  transactions  from  time-to- 
lime  through  December  31, 1987.  up  to 


$300  million  aggregate  principal  amount 
of  its  (i)  First  Mortgage  Bonds  ("Bonds"), 
in  one  or  more  series,  each  with  a 
maturity  of  not  less  than  5  years  and  not 
more  than  30  years,  through  a 
competitive  bid  basis,  unless  I&ME  later 
seeks  and  receives  authorizations  for  an 
exception  from  competitive  bidding 
and/or  (ii)  unsecured  notes  to  mature  in 
not  less  than  2  years  and  not  more  than 
10  years  pursuant  to  a  proposed  term 
loan  agreement  and  to  bear  interest  at  a 
rate  not  greater  than  12  percent  per 
annum.  If  I&ME  determines  to  issue  the 
Bonds  in  more  than  one  series,  it  may 
seek  to  sell  one  or  more  series  on  a 
competitive  basis  and  one  or  more 
series  on  a  negotiated  basis. 

American  Electiic  Power  Company,  Inc.. 
et  al.  (70-7316) 

American  Electric  Power  Company, 
Inc.  ("AEP")  a  registered  holding 
company,  and  its  electric  utility 
subsidiaries,  A{Q)alachian  Power 
Company  ("Appalachian"),  40  Franklin 
Road,  S.W.,  Roanoke,  Virginia  24011, 
Columbus  and  Southern  Ohio  Electric 
Company  ("Columbus"),  215  North  Front 
Street,  Columbi»,  Ohio  43215,  Indiana  & 
Michigan  Electric  Company  ("Indiana"), 
One  Summit  Square,  P.O.  Box  60.  Fort 
Wayne,  Indiana  46801.  Kentucky  Power 
Company  ("Kentucky").  1701  Central 
Avenue,  Ashland.  Kentucky  41101, 
Kingsport  Power  Company 
("Kingsport").  40  Franklin  Road,  S.W., 
Roanoke,  Virginia  24011,  Michigan 
Power  Company  ("Michigan"),  P.O.  Box 
413,  Three  Rivers,  Michigan  49093.  Ohio 
Power  Company  ("Ohio"),  301 
Cleveland  Avenue  SW..  Canton,  Ohio 
44701,  and  Wheeling  Electric  Company 
("Wheeling"),  51  Sixteenth  Street, 
Wheeling.  West  Virginia  26003,  have 
filed  an  application-declaration 
pursuant  to  sections  6(a).  6(b),  7  and 
12(b)  of  the  Act  and  Rules  45  and  50 
thereunder. 

During  the  period  from  January  l,  1987 
through  December  31, 1988, 
Appalachian.  Columbus,  Indiana  and 
Kentucky  propose  to  issue  and  sell  to 
banks  and  dealers  in  commercial  paper 
short-term  notes  in  aggregate  principal 
amounts  not  exceeding  $125  million. 
$150  million,  $200  million  and  $75 
million,  respectively,  at  any  one  time 
outstanding.  Kingsport,  Michigan  and 
Wheeling  propose  to  issue  and  sell  to 
banks  short-term  notes  in  aggregate 
principal  amounts  not  exceeding  $5 
million,  $10  million  and  $5  million, 
respectively,  at  any  one  time 
outstanding.  Appalachian,  Columbus, 
Indiana  and  Kentucky  request  that  the 
proposed  issuance  and  sale  of 
commercial  paper  be  excepted  from  the 


competitive  bidding  requirements  of 
Rule  50,  pursuant  to  Rule  50(a)(5]. 

During  the  same  period,  Columbus 
also  proposes  to  exiend  an  existing 
credit  agreement  with  Prudential 
Interfunding  Corporation  (HCAR  No. 
23748,  June  26, 1986)  which  provides  for 
short-term  borrowings  up  to  an 
aggregate  principal  amount  of  $35 
million.  Such  borrowings  will  be 
evidenced  by  a  revolving  note  maturing 
no  more  than  270  days  from  the  date  of 
issuance  or  renewal  and  secured  by  a 
first  security  interest  in  certain  coal 
supplies  of  Columbus. 

AEP  requests  authorization  during  the 
same  period  to  makt  cash  capital 
contributions  from  time  to  time  to 
provide  equity  capital  of  up  to  $25 
million  for  both  Indiana  and  Columbus, 

Middle  South  Utilities.  Inc..  et  al.  (70- 
7317) 

Middle  South  Utilities.  Inc.  ("Middle 
South"),  a  registered  holding  company, 
its  service  company  subsidiary.  Middle 
South  Services,  Inc.  ("Services"),  both  of 
225  Baronne  Street,  New  Orleans, 
Louisiana  70112,  Arkansas  Power  & 
Light  Company  ("Arkansas"),  First 
Commercial  Building.  Little  Rock, 
Arkansas  72201.  Louisiana  Power  & 
Light  Company  ("Louisiana").  142 
Delaronde  Street.  N«w  Orleans. 
Louisiana  70114,  Mississippi  Power  & 
Light  Company  ("Mississippi"),  Electric 
Building,  Jackson,  Mississippi  39201,  and 
New  Orleans  Public  Service  Inc.  ("New 
Orleans"),  317  Barorjne  Street,  New 
Orleans.  Louisiana  ^0112,  each  an 
operating  subsidiary  of  Middle  South 
(collectively.  "Operating  Cmnpanies"). 
the  Operating  Companies'  fuel-supply 
subsidiary.  System  Fuels.  Inc.  ("SFI"), 
and  Middle  South's  generating-company 
subsidiary.  System  &)ergy  Resources, 
Inc.  ("System  Energy"),  both  of  225 
Baronne  Street.  New  Orleans.  Louisiana 
70112.  have  filed  an  application- 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  and  10  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

By  order  dated  December  30, 1985 
(HCAR  No.  23967),  the  applicants- 
declarants  were  authorized  to 
participate  in  a  system  money  pool.  It  is 
now  proposed  that,  during  the  period 
ending  December  31, 1988,  such 
companies  continue  their  participation 
in  the  money  pool,  that  the  Operating 
Companies  be  authorized  to  issue  and 
sell  short-term  notes  to  banks  and  to 
commercial  paper  dealers,  and  the 
System  Energy  be  permitted  to  make 
short-term  borrowings  through  the  pool 
as  well  as  invest  therein.  Total 
outstanding  short-term  borrowings  so 
proposed  to  be  made  by  each  of  the 
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Operating  Companies  and  System 
Energy  during  this  period  will  not 
exceed  10%  of  the  sum  of  (a)  the  total 
principal  amount  of  all  bonds  or  other 
securities  representing  secured 
indebtedness  issued  or  assumed  by  an 
Operating  Company  or  System  Energy 
and  then  outstanding  and  (b)  the  capital 
and  surplus  of  the  Operating  Company 
or  System  Energy  as  then  stated  on  its 
books.  Total  borrowings  through  the 
money  pool  by  Services  and  SFI  will  not 
exceed,  at  any  one  time  outstanding, 
amounts  equal  to  the  aggregate  unused 
portions  of  back-up  lines  of  credit  then 
available  to  these  companies.  Services 
and  SFI  will  be  permitted  to  borrow  only 
after  the  daily  needs  of  the  Operating 
Companies  and  System  Energy  have 
been  satisfied.  Middle  South  may  lend 
to  the  pool  but  is  not  authorized  to 
borrow  therefrom.  All  loans  will  be 
payable  on  demand,  may  be  prepaid  by 
any  borrowing  Participant  at  any  time 
without  premium  or  penalty,  and  will 
bear  interest,  payable  monthly,  at  a  rate 
of  interest,  calculated  on  a  daily  basis, 
equal  to  the  daily  federal  funds  eflfective 
rate  as  quoted  by  the  Federal  Reserve 
Bank  of  New  York.  Services,  as 
administrator  of  the  money  pool,  will 
invest  funds  remaining  in  the  pool  after 
satisfication  of  the  borrowing  needs  of 
the  participants  and  will  allocate  the 
earnings  among  the  participants 
providing  the  excess  funds  on  a  pro  rata 
basis  in  accordance  with  their 
respective  interests  in  the  funds. 

In  the  event  that,  on  any  given  day. 
the  available  funds  in  the  money  pool 
are  insufficient  to  satisfy  the  short-term 
borrowing  requirements  of  one  or  more 
of  the  Operating  Companies,  such 
Operating  Companies  will  effect  short- 
term  borrowing  through  bank  loans  and/ 
or  the  sale  of  commercial  paper.  The 
notes  proposed  to  be  issued  and  sold  to 
banks  will  be  payable  on  demand  of  the 
lending  bank  or  not  more  than  one  year 
from  the  date  of  issuance  and  will  bear 
interest  at  a  rate  per  annum  generally  no 
greater  than  one  percent  over  the  prime 
commercial  bank  rate.  The  commercial 
paper  proposed  to  be  issued  by  the 
Operating  Companies  will  be  in  the  form 
of  unsecured  promissory  notes  with 
varying  maturities  not  to  exceed  270 
days,  will  not  be  prepayable,  and  will  be 
sold  directly  to  a  dealer  at  a  discount 
not  in  excess  of  the  maximum  discount 
rate  per  annum  prevailing  at  the  date  of 
issuance  for  commercial  paper  of 
comparable  quality  and  maturity.  An 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  has  been 
requested  for  the  proposed  issuance  of 
commercial  paper  notes. 


Middle  South  Utilities,  Inc.,  (70-7318) 

Middle  South  Utilities.  Inc.  ("Middle 
South").  225  Baronne  Street.  New 
Orleans,  Louisiana  70112,  a  registered 
holding  compnay,  has  filed  a  declaration 
pursuant  to  section  6(a)  and  7  of  the  Act. 

Middle  South  proposes  to  enter  into  a 
revolving  credit  agreement  providing  for 
the  issuance  by  Middle  South  until 
December  31, 1989  of  up  to  $60,000,000  at 
any  one  time  outstanding  of  its 
unsecured  promissory  notes  to  a  group 
of  commercial  banks.  The  Notes  issued 
will  bear  interest  from  the  date  thereof 
on  the  unpaid  principal  amount  at  a  rate 
per  annum  equal  to  one  of  three  rates,  as 
selected  by  Middle  South  from  time  to 
time. 

Hie  Coniiecticut  Light  and  Power 
Company  (70-7320) 

The  Connecticut  Light  and  Power 
Company  C'CL&P").  Selden  Street. 
Berlin.  Connecticut  06037.  a  wholly 
owned  subsidiary  of  Northeast  Utilities, 
a  registered  holding  company,  has  filed 
a  declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50  thereunder. 

The  proposed  transaction  relates  to 
the  financing  of  CL&P's  portion  of  the 
cost  of  acquiring,  constructing  and 
installing  certain  pollution  control 
facihties  and/or  sewage  or  sohd  waste 
disposal  facilities  ("Facilities")  at  the 
Seabrook  Nuclear  Power  Station,  Unit 
No.  1  in  Seabrook.  New  Hampshire. 
CL&P  owns  4.05985%  of  Unit  No.  1.  The 
Industrial  Development  Authority  of  the 
State  of  New  Hampshire  ("Issuer") 
intends  to  issue  pollution  control 
revenue  bonds  ("Bonds)  in  an  aggregate 
amount  not  exceeding  $25,000,000.  The 
Bonds  will  be  issued  an  Indenture  of 
Trust  between  the  issuer  and  a  trustee 
("Trustee").  The  Issuer  will  lend  the 
proceeds  of  the  Bonds  to  CL&P  pursuant 
to  a  loan  agreement.  CL&P  requests  that 
its  borrowings  under  the  loan  agreement 
be  excepted  from  the  competitive 
bidding  requirements  of  Rule  50, 
pursuant  to  Rule  50(a)(5).  CL&P  will 
agree  to  make  payments  corresponding 
to  the  amounts  needed  to  pay  the 
principal  of,  premium,  if  any,  and 
interest  on  the  Bonds  as  they  become 
due.  The  obligations  of  CL&P  to  repay 
its  loan  will  be  evidenced  by  a 
promissory  note.  The  Bonds  will  be 
issued  with  variable  interest  rates  as 
floating  rate  demand  bonds  and  will 
mature  in  not  more  than  thirty  years.  At 
the  option  of  CL&P.  the  interest  rates  on 
the  Bonds  may  be  converted  to  a  fixed 
interest  rate.  Prior  to  fixing  rates,  the 
Bonds  may  be  tendered  for  payment  by 


holders.  If  the  Bonds  cannot  be 
remarketed,  the  Trustee  may  draw  upon 
an  irrevocable  letter  of  credit  issued  by 
a  bank  to  pay  tendering  bondholders. 

System  Fuels,  Inc.  et  al.  (70-7321) 

System  Fuels,  Inc.  ("SFI"),  One 
Poydras  Plaza,  639  Loyola  Avenue.  New 
Orleans.  Louisiana  70113,  a  fuel 
procurement  subsidiary  of  Arkansas 
Power  &  Light  Company  ("AP&L").  First 
National  Building,  Little  Rock.  Arkansas 
72203,  Louisiana  Power  &  Light 
Company  ("LP&L").  142  Delaronde 
Street,  New  Orleans.  Louisiana  70174, 
Mississippi  Power  &  Light  Company 
("MP&L"),  Electric  Building.  Jackson. 
Mississippi  39205.  and  New  Orleans 
Public  Service  Inc.  ("NOPSI").  317 
Baronne  Street.  New  Orleans.  Louisiana 
70112  (collectively.  "Operating 
Companies"),  each  a  subsidiary  of 
Middle  South  UtiHties,  Inc.  ("Middle 
South"),  a  registered  holding  company, 
and  the  Operating  Companies  have  filed 
an  application-declaration  pursuant  to 
sections  6(a).  7.  9(a).  10, 12(b)  and  13(b) 
of  the  Act  and  Rules  45.  90  and  91 
thereunder. 

By  order  dated  December  30. 1985 
(HCAR  No.  23968).  SFI  was  authorized 
to  borrow  fitjm  time  to  time  through 
December  31. 1986.  up  to  an  aggregate 
principal  amoimt  of  $56  million  fit>m  the 
Operating  Companies,  pursuant  to  a 
loan  agreement.  It  is  not  proposed  to 
amend  the  agreement  (as  amended, 
"Loan  Agreement")  to  provide  for 
borrowings  by  SFI  for  the  repayment  of 
loans.  Such  borrowings  will  be  made 
from  time  to  time  from  January  1, 1987 
through  December  31. 1987.  in  an 
aggregate  principal  amount  not 
exceeding,  at  any  one  time  outstanding, 
the  sum  of  $40  million  and  the  amount 
outstanding  under  the  1986  agreement 
(currently  estimated  to  be  $11  million), 
which  amount  will  be  converted  to  loans 
under  the  Loan  Agreement. 

The  Operating  Companies' 
commitments  under  the  proposed  Loan 
Agreement  are  $15,649,000  for  AP&L, 
$22,711,000  for  LP&L.  $7,650,000  for 
MP&L  and  $4,990,000  for  NOPSI.  The 
commitment  of  each  company  is  equal 
to  the  same  proportion  of  the  total 
commitments  as  such  company's 
kilowatt-hour  sales  for  the  twelve 
months  ended  September  30. 1986.  bear 
to  the  total  kilowatt-hour  sales  of  the 
Operating  Companies  for  that  period. 

The  applicants-declarants  also 
request  authorization  for  the  Operating 
Companies  to  assure  any  party  which 
may  contract  with  SFI  in  the  ordinary 
course  of  SFI's  fuel  supply  business  that 
the  Operating  Companies  will,  in 
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accordance  with  their  respective  shares 
of  ownership  of  the  common  stoclc  of 
SFI.  take  such  action  as  may  be 
appropriate  from  time  to  time  to 
maintain  the  sound  financial  condition 
of  SFI  so  that  it  may  discharge  its 
contractual  obligations.  The  applicants- 
declarants  further  request  authorization 
for  personnel  employed  by  the  other 
companies  in  the  Middle  South  system 
to  perform  services  for  SFI  at  cost,  in 
circumstances  where  the  employment  of 
such  personnel  is  efficient  and 
economicaL 

Pemsytvanla  Electric  Company  (7ft- 
7328) 

Pennsylvania  Electric  Company, 
("Penelec").  1001  Broad  Street, 
Johnstown,  Pennsylvania  15007,  a 
subsidiary  of  General  Public  Utilities 
Corporation,  a  registered  holding 
company  has  filed  an  an>iication  with 
the  Commission  pursuant  to  sections  y' 
8(bJ.  9(a)  and  10  of  the  Act  and  Rul»^ 
50(a)(5)  thereunder.  / 

Penelec  proposes  to  issue  an 
aggregate  of  up  to  $41,000,000  principal 
amount  of  its  first  mortgage  bonds 
("New  Bonds")  to  The  Cambria  County 
Industrial  Development  Authority 
("Audiority").  The  New  Bonds  will  be 
delivered  to  the  Authority  to  pay  the 
purchase  price  of  certain  pollution 
control  facilities  presently  being 
constructed  in  connection  with  certain 
of  Penelec's  electric  generating  stations. 
The  interest  rate,  maturity  date,  and  the 
redemption,  repurchase  or  repayment 
provision  will  correspond  to  the  interest 
rate,  maturity  date,  and  the  redemption 
or  prepajrment  provisions  with  respect 
to  the  pollution  control  revenue  bonds 
("Authority  Bonds")  to  be  issued  by  the 
Authority. 

The  Authority  Bonds  will  have  a  term 
of  not  less  than  10  and  not  more  than  30 
years,  redeemable  at  Penelec's  direction 
not  eariier  than  1991  or  later  than  1996. 
The  Authority  Bonds  will  initially  bear  a 
fixed  interest  rate  for  a  period  of  one  to 
seven  years,  and  then  are  convertible  to 
a  capped  variable  rate  for  the  reminder 
of  the  term  at  the  option  of  the 
bondholders. 

Eastern  Edison  Company  et  al.  (7D- 
7329) 

Eastern  Edison  Company  ("Eastern 
Edison").  110  Mulberry  Street.  Brockton. 
Massachusetts  02403.  Blackstone  Valley 
Electric  Company  ("Blackstone"), 
Washington  Highway.  P.O.  Box  1111. 
Lincoln,  Rhode  Island  02865  and 
Montaup  Electric  Company 
("Montaup"),  P.O.  Box  2333,  Boston 
Massachusetts  02107,  (collectively. 
"Operating  Companies"),  electric  utility 
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subsidiaries  of  Eastern  Utilities 
Associates,  a  rMistered  holding 
company,  have  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act. 

The  Operating  Companies  propose  to 
issue  and  sell  stort-term  notes  to  banks 
from  time  to  time  from  December  30, 
1988  to  December  28. 1987  in  aggregate 
principal  amounts  not  exceeding  $50 
million  for  Eastern  Edison.  $40  million 
for  Montaup  and  $10  million  for 
Blackstone,  at  any  one  time  outstanding. 
No  such  note  wiB  mature  later  than 
September  30. 1988. 

General  Public  Utilities  Corporation  (7ft- 
7330) 

General  PubHc  Utilities  Corporation 
("GPU").  100  Interpace  Parkway. 
Parsippany,  New  Jersey  07054,  a 
-  .registered  holding  company,  has  filed  an 
application  pursuant  to  sections  9(a)  and 
10  of  the  Act. 

In  order  to  replace  excess  liability 
insurance  coverage  which  expired  on 
July  1, 1968.  and  lo  provide  continuity  of 
coverage  for  its  system  companies  and 
their  directors  and  officers.  GPU  has 
entered  into  a  subscription  agreement 
with  Exel  Limited  ("Exel"),  a  Cayman 
Islands  corporation,  subject  to 
Commission  approval.  GPU  proposes  to 
acquire  7.866  shares  of  common  stock  of 
Exel  for  a  purchase  price  of  $150  per 
share,  or  an  aggrtgate  purchase  price  of 
$1,180,000.  Exel  owns  all  of  the  common 
stock  of  XL  Insurance  Company  ("XL"), 
a  Barbados  insurance  company 
organized  to  undsrwrite  general  libility 
and  directors'  and  officers'  liability 
insurance  coverage.  In  order  to  obtain 
insurance  from  XL.  which  will  not  be  a 
licensed  insurer  in  the  United  States,  a 
potential  policyholder  is  required  to 
subscribe  for  shares  of  common  stock  of 
Exel  in  an  amount  equal  to  a  percentage 
of  the  policyholder's  gross  first  year 
premium.  CPU's  Bability  as  a  participant 
would  be  limited  to  CPU's  capital 
investment  in  Exel  in  the  event  that  XL 
incurs  underwriting  losses  in  excess  of 
accumulated  capital  and  surplus.  GPU 
states  that  it  expects  that  its  proposed 
ownership  interest  in  Exel  will  not 
exceed  1%  of  the  voting  stock 
outstanding  at  any  one  time. 

For  the  Commisgion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority, 
(ohnatfaon  G.  Katz, 
Secretary. 
[FR  Doc.  86-26749  Filed  ll-2fr-86;  8:45  am| 
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IRel.  No.  IC-15423;  (812-M76)] 

Application  for  Exemption;  BT 
investment  Trust 

November  20. 1986. 

agency:  Securities  and  Exchange 
Commission  ("SEC")l 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  BT  Investment  Trust 
("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  Section  17(f). 

Summary  of  Application:  Applicant 
seeks  an  order  to  pemit  it  to  maintain 
excess  variation  margin  with  its  futures 
commission  merchants  ("FCMs ")  when 
it  engages  in  futures  contracts. 

DATES:  The  application  was  filed  on 
September  11, 1988.  and  amended  on 
October  21, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  heariiig  is  ordered,  the  application 
will  be  granted.  Any  Interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SBC  by  5:30  p.m.,  on 
December  15, 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  dale  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AODRESSCS:  Secretary.  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicant,  60  Broad  Street.  New  York. 
NY  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  R.  Siclari,  Staff  Attorney  (202) 
272-2847  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 

SUPPt^MENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  was  oraanized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts  and  is 
registered  as  an  open-end,  diversified, 
management  investment  company  under 
the  1940  Act. 
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2.  Applicant  currently  offers  shares  in 
three  investment  portfolios:  the  Cash 
Management  Fund,  the  Treasury  Money 
Fund,  and  the  Equity  Index  Fund  (the 
"Fund").  The  Fund  seeks  to  provide 
investment  results  that  approximate  the 
aggregate  price  and  dividend 
performance  of  the  securities  included  in 
the  Standard  &  Poor's  SOO  Composite 
Stock  Price  Index  ("S&P  500  Index")  by 
investing  primarily  in  common  stocks 
included  in  the  S&P  500  Index. 

3.  Applicant  intends  to  purchase, 
through  the  Fund,  S&P  500  Index  futures 
contracts  as  a  means  of  hedging  against 
anticipated  adverse  price  movements  of 
securities.  If  the  Fund  anticipates  an 
increase  in  the  market  prices  of 
securities  which  it  intends  to  purchase, 
it  may  purchase  S&P  500  Index  futures 
contracts  when  it  is  not  fully  invested  in 
securities  in  order  to  offset,  in  part  or 
entirely,  increases  in  the  cost  of  such 
securities,  and  convert  cash  balances 
into  an  investment  which  reflects  the 
S&P  500  Index.  The  Fund  will  purchase 
such  futures  contracts,  provided  it 
creates  a  segregated  account  with  its 
Custodian  consisting  of  cash,  U.S. 
Government  securities  or  other 
appropriate  high  grade  debt  obligations 
in  an  amount  equal  to  the  total  market 
value  of  any  futures  contract,  less  the 
initial  margin  for  the  contract.  In  order 
to  close  long  positions  in  S&P  500  Index 
futures  contracts  prior  to  their 
settlement  date,  the  Fund  will  enter  into 
offsetting  sales  of  S&P  500  Index  futures 
contracts.  In  no  event  will  the  Fund 
purchase  or  sell  such  futures  contracts 
for  the  purposes  of  speculation.  The 
Fund's  investments  in  securities  other 
than  common  stocks  included  in  the  S&P 
500  Index  will  represent  as  a  group  not 
more  than  20  percent  of  the  Fund's  net 
assets  and  will  be  in  any  combination  of 
S&P  500  Index  futures  contracts  and 
money  market  instruments.  The  Fund 
does  not  intend  to  purchase  or  write 
options  on  S&P  500  Index  futures 
contracts. 

4.  Applicant  has  filed  a  Notice  of 
Eligibility  on  behalf  of  the  Fund  claiming 
exclusion  from  the  definition  of  the  term 
"commodity  pool  operator"  in 
accordance  with  rule  4.5  of  the 
Commodity  Futures  Trading 
Commission  (the  "CFTC").  and  has 
undertaken  in  the  Notice  of  Eligibility  to 
comply  with  the  rules,  requirements  and 
interpretations  of  the  CFTC. 

5.  Initial  margin  payments  required  in 
connection  with  Applicant's 
transactions  in  S&P  500  Index  futuires 
contracts  will  be  made  into  special 
segregated  accounts  with  Applicant's 
Custodian,  in  the  name  of  the  PCM  and 
for  the  benefit  of  the  Fund  ("Account"). 


A  separate  Account  will  be  established 
for  each  PCM  with  which  Applicant 
enters  into  futures  transactions,  and 
each  such  Account  will  be  maintained 
apart  from  the  general  custodial  account 
of  Applicant,  libe  amounts  held  in  the 
Accounts  will  constitute  performance 
bonds,  to  be  returned  to  Applicant  upon 
termination  of  the  futures  positions, 
assuming  that  all  of  Applicant's 
contractual  obligations  have  been 
satisfied.  An  FCM  will  have  access  to 
such  amounts  only  upon  a 
representation  to  the  Custodian  that 
Applicant  is  in  default  on  its  obligations 
to  the  FCM  and  that  all  conditions 
precedent  to  the  FCM's  right  of  access  to 
the  Account  have  been  satisfied. 
Subsequent  "variation  margin" 
payments  due  to  an  FCM,  if  any,  will  be 
made  directly  to  the  FCM  by  Applicant. 

6.  Upon  entering  into  an  S&P  500 
Index  futures  contract,  Applicant  must 
post  an  "initial  margin"  deposit,  in  an 
amount  equal  to  a  certain  percentage  of 
the  face  value  of  the  futures  contract,  in 
an  Account  for  the  FCM  effecting  the 
futures  transaction.  If  on  any  day  the  net 
equity  of  Applicant's  Account  for  the 
FCM  falls  below  the  required  margin, 
Applicant  must  make  a  "variation 
margin"  payment  to  increase  the  equity 
in  the  Account.  Similarly,  if  Applicant's 
open  futures  contract  positions  with  an 
FCM  reflect  a  net  gain  on  any  day,  the 
FCM  is  obligated  to  pay  Applicant  a 
variation  margin  in  Uie  amount  of  the 
excess  (unless  part  of  that  variation 
margin  is  retained  by  the  FCM  in  order 
that  the  Account  may  continue  to  meet 
the  minimum  margin  requirements). 
Were  a  variation  margin  owed  to 
Applicant  by  an  FCM  in  connection  with 
S&P  500  Index  futures  contracts  held  by 
the  PCM  rather  than  by  Applicant's 
Custodian,  Applicant  might  not  be  in 
compliance  with  Section  17(f)  of  the 
1940  Act. 

7.  While  Applicant  has  a  right  to 
demand  a  variation  margin  owed  to  it 
from  an  FCM  in  any  amount  on  any  day 
that  there  is  an  excess  above  the 
required  initial  margin.  Applicant 
submits  that  it  would  be  uimecessarily 
costly  and  unduly  burdensome  for  both 
the  Fund  and  its  FCMs  if  the  Fund  were 
required  to  demand  payment  of  de 
minimus  amounts  of  variation  margin. 
To  demand  an  insubstantial  portion  of 
its  assets,  the  Fund  would  have  to  incur 
transaction  fees  charged  by  its 
Custodian  and  additional  operating 
expenses.  Applicant  believes  that  the 
ability  to  leave  a  variation  margin  with 
its  FCMs  in  the  amounts  and  on  the 
conditions  described  below  would  save 
the  Fund,  its  shareholders  and  FCMi  the 
expense  of  processing  payments  for 


small  amounts  of  variation  margin 
without  increasing  in  any  meaningful 
degree  any  risk  to  the  security  of  its 
assets. 

B.  Applicant  will  enter  into  a  spearate 
agreement  among  itself,  its  Custodian 
and  each  PCM,  pursuant  to  which 
Applicant's  initial  margin  deposits  will 
be  held  by  the  Custodian,  subject  to 
disposition  by  the  FCM  in  accordance 
with  CFTC  rules  and  the  rules  of  the 
applicable  contract  market  Each 
agreement  will  provide  tliat:  (1)  The 
Customdian  wiU  take  instructions  with 
respect  to  disposition  of  assets  in  that 
Account  only  from  the  PCM;  (2)  in 
directing  any  disposition  of  assets,  the 
FCM  must  state  that  AppUcant  is  in 
default  (if  the  directed  disposition  is  to 
the  PCM),  that  ail  conditions  precedent 
to  its  right  to  direct  disposition  have 
been  satisfied,  and  that  the  disposition 
is  for  a  proper  purpose  under,  and  in  all 
other  respects  complies  with,  the  terms 
of  the  agreement'  (3)  assets  of  Applicant 
that  would  otherwise  be  held  by  the 
FCM  will  be  in  the  possession  of  the 
Custodian  until  released  or  sold  or 
otherwise  disposed  of  in  accordance 
with  or  under  the  terms  of  the 
agreement;  (4)  those  assets  will  not 
otherwise  be  pledged  or  encumbered  by 
the  FCM;  (5)  when  requested  by 
Applicant  the  FCM  will  cause  the 
Custodian  to  release  to  Applicant's 
general  custodial  account  any  assets  to 
which  Applicant  is  entitied  under  the 
terms  of  such  agreement  and  (6)  assets 
in  the  segregated  Account  will 
otherwise  be  used  only  to  satisfy 
Applicant's  obligations  to  the  FCM 
under  the  terms  of  the  agreement. 

g.  Applicant  will  promptly  cause  any 
amounts  no  IcMiger  required  as  initial 
margin  to  be  transferred  to  its  general 
custodial  account  and  will,  prior  to 
engaging  in  any  transactions  in  future 
contracts  or  options  thereon,  disclose  in 
a  prospectus  supplement  the  risk  of  loss 
of  margin  deposits  due  to  the 
bankruptcy  of  an  FCM,  although  the 
foregoing  arrangements  are  designed  to 
reduce  that  risk. 

10.  Applicant  undertakes  with  respect 
to  its  S&P  500  Index  futures  contracts 
that  any  variation  margin  payable  by  an 
FCM  to  Applicant  will  be  reflected  as 
net  gains,  will  be  immediately  shown  as 
increased  equity  in  Applicant's  account 
with  the  FCM  and  will  be  credited 
immediately  to  Applicant's  net  asset 
value.  Conversely,  variation  margin 
payments  made  to  an  FCM  will  be 
reflected  as  net  losses. 

11.  Applicant  further  undertakes  that 
it  will  monitor  variation  margin  each 
day  in  order  to  promptly  demand,  on  a 
daily  basis,  payment  and  transfer  of 
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amounts  from  an  FCM  to  Applicant's 
Custodian  {for  the  general  or  a 
segregated  custodial  account 
maintained  for  the  purpose  of  holding 
margin  deposits,  as  appropriate]  that  are 
not  required  to  maintain  Applicant's 
S&P  500  index  futures  positions  ("excess 
variation  margin")  whenever  and  to  the 
extent  the  excess  variation  margin  owed 
to  Applicant  by  a  given  FCM  exceeds 
$50,000  and  to  the  extent  necessary  to 
maintain  the  aggregate  amount  of  excess 
variation  margin  held  by  all  of  its  FCMs 
at  a  level  which  will  not  exceed  Vs  of 
one  percent  of  the  net  assets  of  the 
Fund.  Applicant  anticipates  that  excess 
variation  margin  will  be  returned  to  it 
one  business  day  or  less  after  the  levels 
described  above  are  reached. 

12.  Initial  margin  held  by  Applicant's 
Custodian  and  variation  margin 
payments  held  by  Applicant's  FCM  will 
continue  to  be  regarded  as  assets  of 
Applicant,  unless  and  until  such 
amounts  are  owed  to  the  FCM,  and  no 
FCM  will  be  permitted  to  pledge  or 
encumber  amounts  held  by  it  or  the 
Custodian  for  the  benefit  of  Applicant. 
In  the  event  of  the  insolvency  of  an 
FCM,  amounts  held  by  the  FCM  for  the 
benefit  of  the  Applicant  will  be  subject 
to  federal  bankruptcy  laws  and  the 
bankruptcy  regulations  of  the  CFTC, 
which  provide  for  pro  rata  distribution 
to  customers  of  the  FCM  of  all  customer 
property. 

13.  Applicant  believes  that  the  order 
requested  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  in  view  of 
the  CFTC  requirement  that  initial  margin 
deposits  and  premiums  on  commodity 
futures  and  related  options  may  not 

''exceed  five  percent  of  the  fair  market 
value  of  the  Fund's  assets,  and  of  the 
extensive  regulations  of  the  CFTC 
governing  segregation  and  accounting 
by  FCMS. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

{ohathan  G.  Katz, 

Secretary. 

|FR  Doc.  86-26750  Filed  11-26-86;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

(Docket  444851 

Baltimore-London  Service  Case; 
Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above-- 
entitled  matter  is  assigned  to  be  held  on 


Decepber  8, 1986,  at  10:00  a.m.  (local 
time^.  in  Room  5332,  Nassif  Building,  400 
7th  Street  SW..  Washington,  DC,  before 
Administrative  Law  }udge  Ronnie  A. 
Yoder. 

Dated:  November  20, 1986. 
Ronnie  A.  Yoder, 
Administrative  Law  fudge. 
[FR  Doc.  86-26759  Filed  11-26-86;  8:45  am] 

BILUNG  COOE  4910-«2-M 


Coast  Guard 

[CGD  86-065] 


Rules  of  the  Road  Advisory  Council; 
Membership  Applications 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  Applications. 

SUIMMARY:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Rules  of  the  Road 
Advisory  Council.  This  Council  was 
established  under  the  Inland 
Navigational  Rules  Act  of  1980  (33 
U.S.C.  2073)  to  advise,  consult  with,  and 
make  recommendations  to  the  Secretary 
of  Transportation  on  matters  relating  to 
the  Inland  Navigation  Rules  and  the 
International  Regulations  for  Preventing 
Collisions  at  Sea  (72  COLREGS). 
DATE:  Requests  for  applications  should 
be  received  by  the  Coast  Guard  no  later 
than  January  15, 1987.  Applications  must 
be  completed  and  returned  to  the  Coast 
Guard  no  later  than  February  15, 1987. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-NSS- 
2),  U.S.  Coast  Guard  Headquarters, 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Charles  K.  Bell,  Executive 
Director.  Rules  of  the  Road  Advisory 
Council  (G-NSS-2),  Room  1606,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
St.  SW..  Washington,  DC  20593-0001, 
(202)  267-0366. 

SUPPLEMENTARY  INFORMATION:  In  ]une 
1987,  there  will  be  seven  vacancies  on 
the  21-member  Council.  The  seven 
appointments  will  be  made  by  the 
Secretary  of  Transportation.  The  Coast 
Guard  will  accept  applications  received 
after  the  publication  of  this  notice  and 
before  February  15. 1987  and  thereafter 
make  recommendations  to  the 
Secretary.  Under  the  Inland 
Navigational  Rules  Act  and  ".  .  .  to 
assure  balanced  representation, 
members  shall  be  chosen,  insofar  as 
practical,  from  the  following  groups:  (1) 
Recognized  experts  and  leaders  in 
organizations  having  an  active  interest 
in  the  Rules  of  the  Road  and  vessel  and 
port  safety, -(2)  representatives  of 


owners  and  operators  of  vessels, 
professional  mariners,  recreational 
boaters,  and  the  recreational  boating 
indusry,  (3)  individuals  with  an  interest 
in  maritime  law,  and  (4)  Federal  and 
state  officials  with  responsibility  for 
vessel  and  port  safety." 

Since  its  establishment,  the  Council 
has  met  at  least  yearly  at  various  sites 
in  the  continental  United  States. 
Members  are  entitled  to  receive  per 
diem  in  lieu  of  subsistance,  as  well  as  to 
be  reimbursed  for  travel  expenses,  in 
accordance  with  current  regulations. 
The  Authorization  for  the  Council  was 
extended  to  September  30, 1990.  The 
seven  new  appointments  will  expire 
three  years  from  June  1987. 

Dated:  November  21, 1986. 
A.B.  Smith, 

Captain.  U.S.  Coast  Guard.  Chief.  Office  of 

Navigation  (Acting). 

[FR  Doc.  86-26766  Filed  11-26-86;  8:45  am) 

BtLUNG  CODE  4S10-14-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub,  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding 
these  information  collections  should  be 
addressed  to  the  OMB  reviewer  Hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7313, 1201 
Constitution  Avenue  NW.,  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0074 

Form  Number:  IRS  Form  1040 

Type  of  Review:  Revision 

TitJe:  Unisex  Annuity  Tables 

OMB  Number:  1545-0718 

Form  Number:  IRS  Form  941-M 

Type  of  Review:  Extension 

Title:  Employer's  Monthly  Federal  Tax 

Return 
Clearance  Officer:  Carrick  Shear.  (202) 

566-6150,  Room  5571, 1111 

Constitution  Avenue  NW., 

Washington,  DC  20224 
OMB  Reviewer:  Mik)  Sunderhauf,  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  Building,  Washington,  DC 

20503. 


« 
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Dated:  November  21, 1986. 
Douglas  |.  CoUey, 

Departmental  Reports  Management  Office. 
(FR  Doc.  86-26740  Piled  11-26-86;  8:45  am] 
■HxiNa  oooE  4ai«-as-M 


Public  Infonnatlon  Collection 
Requlremento  Submitted  to  CNIIB  for 
Review 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 


submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding 
these  information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7313, 1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0002 
Form  Number:  IRS  Form  CT-2 
Type  of  Review:  Extension 
Title:  Employee  Representative's 
Quarterly  Railroad  Tax  Return 
OMB  Number  1545-0245 


Form  Number  IRS  Form  6627 
Type  of  Review:  Reinstatement 
Title:  Environmental  Taxes 
Clearance  Officer  Garrick  Shear.  (202) 

566-«150,  Room  5571, 1111 

Constitution  Avenue,  NW., 

Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf,  (202), 

395-6680,  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  Building,  Washington,  DC  20503 

Dated:  November  21, 1986. 
Douglas  J.  CoUey, 

Departmental  Reports  Management  Office. 
[FR  Doc.  86-28824  Filed  11-26-86;  8:45  am] 

BttXJNG  CODE  4«10-2»-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtished 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


COMMODITY  FUTURES  TIMOINQ 
COMMISSION 

TIME  AND  DATE:  11:00  am.,  December  5, 
1986. 

PLACE:  2033  K  Street.  NW..  Washington. 

DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  245-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  86-26867  Filed  11-25-86: 11:07  amj 

BILUMG  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE;  11:00  am..  December  12. 
1986, 

PLACE:  2033  K  Street.  NW.,  Washington. 
DC.  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  86-26868  Filed  11-25-86;  11:08  am] 

BIUJNQ  COOE  S351-01-M 


COMMODITY  FliTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  am.,  December  19 
1986. 

place:  2033  K  Street,  NW.,  Washington, 

DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  86-26869  Filed  11-25-66: 11:09  am) 

MLUNQ  COOE  eSSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  December  26, 
1986. 


place:  2033  K  Street  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  86-26870  Filed  11-25-86;  11:10  am) 

BILUNG  COOE  e3S1-01-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  {5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  December  2, 1988,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Auberger,  Secretary  to  the 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive,  McLean,  Virginia 
22102-5090  (703-683-4010). 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  No 
portion  of  the  meeting  will  be  closed  to 
the  public  (limited  space  available).  The 
matters  to  be  considered  at  the  meeting 
are: 

1.  Approval  of  Minutes  of  November  Meeting. 

2.  Regulations: 

Proposed:  Sections  611.1020-611.1031— 
Director  Compensation 

3.  Consideration  of  Guidelines  for  Regulatory 

Accounting  Practices/Requirements 
Dated:  November  24,  1986. 
Kenneth  |.  Auberger, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  86-26884  Filed  11-25-86;  12:06  pm] 
BILLING  COOE  t70&-01>M 


FEDERAL  COMMUNICATIONS  COMMISSION 

November  24, 1986. 

The  Federal  Communications 
Commission  previously  announced  on 
November  18, 1986,  its  intention  to  hold 
an  Open  Meeting,  November  25, 1986,  on 
the  subject  listed  below.  This  item  has 
been  rescheduled  to  be  held  in  a  Closed 
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Meeting  following  the  Regular  Open 
Meeting  which  will  Commence  at  9:30 
a.m.,  at  1919  M  Street  NW„  Washington. 
DC, 

Agenda,  Item  No.,  and  Subject 

Private  Radio— 1— Title:  Preparation  for  an 
International  TelecoKimunication  Union 
World  Administrative  Radio  Conference 
for  the  Mobile  Services.  Summary:  The 
Commission  vdll  consider  whether  to  adopt 
a  Report  and  Order  which  presents 
recommendations  to  the  Department  of 
State  for  U.S.  proposals  to  be  put  forth  at 
the  Mobile  WARC. 

This  item  is  closed  to  the  public 
because  it  concerns  Executive  Order 
and  Premature  Disclosure  matters  (See 
47  CFR  0.603  (a)  and  (i). 

The  prompt  and  orderly  conduct  of 
Commission  businesB  requires  this 
change  and  no  earlier  announcement  of 
the  change  was  possible. 

The  following  persons  are  expected  to 
attend  this  meeting: 

Commissioners  and  their  Assistants 
Managing  Director  and  members  of  his  staff 
Acting  Chief.  Private  Radio  Bureau 
Chief.  Common  Carrier  Bureau 
Chief,  Field  Operations  Bureau 
Chief.  Mass  Media  Bureau 
Chief,  Engineer  and  members  of  his  staff 
Chief,  Office  of  Congressional  and  Public 
Affairs 

Action  by  the  Commission  November 
21. 1986.  Commissioners  Fowler 
Chairman;  Quello.  Dawson.  Patrick  and 
Dennis  voting  to  consider  this  item  in 
Closed  Session  with  less  than  7-days 
notice  to  the  public. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino.  FCC  Office  of 
Congressional  and  Public  Affairs. 
telephone  number  (202)  632-5050. 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  86-26906  Filed  11-25-86;  3:11  pmj 

BILUNG  COOE  e712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
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at  10:15  a.m.  on  Friday,  November  21. 
1986,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  the 
following  matters: 

(A)  Application  of  The  Steel  City  National 
Bank  of  Chicago,  Chicago,  Illinois,  for 
consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
the  branch  located  at  9117  South  Commercial 
Avenue.  Chicago,  Illinois,  of  United  Savings 
of  America,  Streamwood,  Illinois,  a  non- 
FDIC-insured  institution. 

(B)  Application  of  Grenada  Bank.  Grenada. 
Mississippi,  an  insured  State  nonmember 
bank,  for  consent  to  merge,  under  its  charter 
and  title,  with  The  Bank  of  Leland,  Leland, 
Mississippi,  and  for  consent  to  establish  the 
two  offices  of  The  Bank  of  Leland  as 
branches  of  the  resultant  bank. 

(C)  Application  of  Southern  Bank  and  Trust 
Company,  Mount  Olive,  North  Carolina,  an 
insured  State  nonmember  bank,  for  consent 
to  merge,  under  its  charter  and  title,  with 
Tarheel  Bank  &  Trust  Co.,  Gatesville,  North 
Carolina,  and  for  consent  to  establish  the  six 
offices  of  Tarheel  Bank  &  Trust  Co.,  as 
branches  of  the  resultant  bank. 

(D)  Application  of  The  Greater  J*Jew  York 
Savings  Bank,  New  York  City  (Brooklyn), 
New  York,  an  insured  savings  bank,  for 
consent  to  transfer  certain  assets  to  Ensign 
Bank,  FSB.  Hialeah,  Florida,  a  non-FDIC- 
insured  institution,  in  consideration  of  the 
assumption  of  the  liability  to  pay  deposits 
made  in  the  Lexington  Avenue  and  Port 
Chester  Branches  of  The  Greater  New  York 
Savings  Bank. 

At  that  same  meeting,  the  Board  also 
considered  a  request  for  financial 
assistance  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L. 
William  Seidman,  seconded  by  Director 
Robert  L.  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(4),  (c)(6), 
(c)(8).  and  {c)(9)(A)(ii)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S,C.  552b(c)(4).  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 

Dated:  November  24, 1986. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
[FR  Doc.  86-28871  Filed  11-25-66;  11:11  am) 

BHJJNG  CODE  (714-0t-« 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  December  2, 
1986, 10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C.  437g 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

•         •         *         •         • 

DATE  AND  TIME:  Thursday,  December  4, 
1986,  lOKM  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Proposed  FEC  Guideline  for  Presentation  in 

Good  Order  for  the  1988  Presidential 

primary  election 
Draft  Advisory  Opinion  1986-39 — Timothy  P. 

Dillon  on  behalf  of  Vincent  Carrafiella 
Draft  Advisory  Opinion  1986-40 — John  R. 

Raese  on  behalf  of  West  Virginia 

Republican  Party 
Draft  Advisory  Opinion  1986-41— Mary  E. 

Downs  on  behalf  of  the  Air  Transport 

Association  of  America 
Proposed  revisions  of  Title  26  regulations 
Routine  administrative  matters 


PHISON  TO  CONTACT  FOR  MFORMATiOW 

Mr.  Fred  Eiland,  Information  Officer. 
202-376-3155. 

Mar)orie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  86-26900  Filed  11-25-86:  2:55  pmj 

MLUNQ  CODE  CriS-OI-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
TIMES  AND  dates: 

9:00  a.m.-5:00  p.m..  Thursday,  December  4. 

1986 
9:30  a.m.-5:00  p.m.,  Friday,  December  5, 1986 

places: 

Thursday,  Decemlwr  4, 1986.  Tayloe  Houm, 
National  Courts  Building,  717  Madison 
Place,  NW.,  Washington,  DC  20006 

Friday,  December  5, 1986.  United  States 
Senate,  Russell  Senate  Office  Building, 
Room  385,  Washington,  DC  20510 

STATUS:  Open  (portions  may  be  closed 
pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5,  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act, 
Pub.  L.  98-525). 
AGENDA  (TENTATIVE): 

Thursday:  Meeting  of  Board  of  Directors 
convened.  Consideration  of  business, 
including  minutes  of  seventh  meeting, 
committee  reports,  grants  program  update, 
program  discussion,  and  closing  meeting  in 
order  to  consider,  in  committee  and  plenary 
session,  (a)  specific  grant  applications  and  (b) 
personnel  matters  regarding  the  Jennings 
Randolph  Program  for  International  Peace. 

Friday:  Morning:  Information  Services 
Committee  convened  to  discuss  the 
intellectual  map  of  the  peace  Reld  with  Prof. 
Inis  Claude  (Univ.  of  Virginia).  Dr.  Edward 
Luttwak  (CSIS.  Georgetonw  Univ.),  Prof. 
Gene  Sharp  (Univ.  of  Massachusetts  and 
Harvard  Univ.),  and  Prof.  Louis  Sohn  (Univ. 
of  Georgia).  Afternoon:  Committee  meeting 
may  continue.  Committee  may  adjourn  and 
Board  may  reconvene  in  executive  session  to 
conclude  discussions  on  grant  applications 
and  personnel  matters  commenced  on 
Thursday. 

CONTACT  Mrs.  Olympia  Diniak. 
Telephone:  (202)  789-5700. 

Dated:  November  24, 1986. 
Robert  F.  Turner, 

President,  United  States  Institute  of  Peace 
(FR  Doc.  86-26894  Filed  11-25-86;  2:11  pmJ 

BHJJNO  COM  lt56-0t-M 
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Corrections 


UMI 


TNs  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Rule,  Proposed  Rule,  and 
Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency-preparBd  corrections  are 
issued  as  signed  documents  and  appear 
in  the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(EPA  Action  2066;  A-7-«)L-3069-2] 

Approviri  and  Promulgation  of  Stat* 
Implementation  Plana;  Miasouri 

Correction 

In  rule  document  86-18985  beginning 
on  page  30063  in  the  issue  of  Friday, 
August  22. 1986.  make  the  following 
correction: 

S  52.1320    (Corractedl 

in  S  52.1320  (c)(59)(i){A).  on  page 
30064,  in  the  first  column,  in  the  last  line, 
"1986"  should  read  "1985". 

MLUNQ  CODE  IWS-OI-O 


bNVIRONMENTAL  PROTECTION 
AGENCY 

4U  CFR  Parte  52  and  62 

(A-1-Fm.-3107-7] 

Approval  and  Promulgation  of 
Implementation  Plane;  MaaaactHieetts; 
Correction  Notice;  Approval  and 
PromulgaUon  of  State  Plane  for 
Deeignated  FaeWttee  and  Pollutants; 
Certification  of  No  Deeignated 
FacWtiee 

Correction 

In  rule  document  86-25343  beginning 
on  page  40799  in  the  issue  of  Monday, 
November  10, 1986.  make  the  following 
corrections: 

1.  On  page  40800,  in  the  third  column, 
immediately  following  the  last 
paragraph,  the  table  which  appears  on 
page  40801  should  appear  here  also. 

2.  On  page  40801.  in  the  first  column, 
in  the  third  paragraph,  in  the  fifth  line, 


"December  10, 1986"  should  read 
"lanuary  9, 1987". 

BILUMG  CODE  1MS-41-0 


ENVIRONiyiENTAL  PROTECTION 
AGENCY 

IOPP-6612«A;  FRL-3108-71 

Cartion  Tetrachloride;  Intent  to  Cancel 
Registrations  of  Pesticide  Products 
Containing  Carbon  Tetrachloride 

Correction 

In  notice  document  86-25503 
beginning  on  page  41004  in  the  issue  of 
Wednesday,  November  12, 1986.  make 
the  following  corrections: 

1.  On  page  41006,  in  the  first  column, 
in  the  fourth  complete  paragraph,  in  the 
seventh  line.  "b2"  should  read  "bw". 

2.  On  the  same  page,  in  the  second 
column,  in  the  sixth  line  ft-om  the  top, 
"95"  should  read  "94". 

3.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  lines  23  and  25.  "has"  should  read 
"had". 

4.  On  the  same  page,  in  the  third 
column,  the  heading  after  the  first 
complete  paragraph  should  read  "D. 
Exposure". 

5.  On  page  41007.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
seventh  line,  insert  "and"  before  "5". 

6.  On  the  same  page,  in  the  second 
column,  in  the  7th,  8th,  14th  and  25th 
lines,  "<"  should  read  "<". 

7.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the 
eighth  line,  "anc"  should  read  "and". 

BIUJNQ  CODE  1$0»-O1^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66132;  FRL-3094-7] 

Dinoseb;  Intent  to  Cancel  and  Deny  All 
Registrations  for  Pesticide  Products 
Containing  Dinoeeb 

Correction 

In  notice  document  86-23100 
beginning  on  page  36650  in  the  issue  of 
Tuesday,  October  14, 1986,  on  page 
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36653,  second  column,  in  Table  1  make 
the  following  corrections: 

1.  Under  the  entry  for  Soybeans,  fifth 
line,  in  column  two,  the  "Daily 
exposure"  for  "Late  post"  should  read 
"1.4  (1.1-8.9)". 

2.  Under  the  entry  for  Grapes,  insert 
■)"  after  "sprayer"  in  column  one. 

3.  In  "footnote  1",  second  line,  the  first 
word  should  read  "boom". 

BILLING  COOE  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  175 


BIUING  C( 


I  Docl(et  No.  85F-0036  J 

indirect  Food  Addithres;  Adhesh^es 
and  Components  of  Coatings 

Correction 

In  rule  document  88-21562  beginning 
on  page  33887  in  the  issue  of 
Wednesday,  September  24, 1986,  make 
the  following  correction: 

On  page  33888,  in  the  third  column,  in 
the  first  complete  paragraph,  in  the  ninth 
line,  "in"  should  read  "is". 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  83F-0156] 

21  CFR  Part  178 


Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanltirers 

Correction 

In  rule  document  88-21563  beginning 
on  page  33892  in  the  issue  of 
Wednesday,  September  24, 1986,  make 
the  following  correction: 

On  page  33895,  in  the  first  column,  the 
last  line  of  the  authority  should  read 
"CFR  5.10,  5.61.". 

BILUNG  COOE  1505-01-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Pyrantel  Tartrate 

Correction 

In  rule  document  86-21560  beginning 
on  page  33897  in  the  issue  of 
Wednesday,  September  24, 1986,  make 
the  following  corrections: 

1.  On  page  33898,  in  the  first  column, 
in  the  first  line,  "NASA"  should  read 
"NADA  •;  and 

2.  On  the  same  page,  in  the  same 
column,  in  the  ninth  line,  "or"  should 
read  "of. 

BILLING  COOC  1505-01-0 
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Department  of 
Energy 

Western  Area  Power  Administration 


10  CFR  Part  904 

General  Regulations  for  the  Charges  for 
the  Sale  of  Power  From  the  Boulder 
Canyon  Project;  Final  Rule 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

10  CFR  Part  904 

General  Regulations  for  ttie  Charges 
for  ttie  Sale  of  Power  From  the 
Boulder  Canyon  Project 

agency:  Western  Area  Power 
Administration,  Department  of  Energy. 
action:  Final  rule. 


summary:  The  Western  Area  Power 
Administration  (Western)  is  announcing 
the  adoption  of  General  Regulations  for 
the  Charges  for  the  Sale  of  Power  From 
the  Boulder  Canyon  Project  (General 
Regulations).  These  General  Regulations 
define  the  methodology  to  be  used  in  the 
computation  of  the  charges  for  the  sale 
of  power  from  the  Boulder  Canyon 
Project  (Project)  on  and  after  June  1, 
1987.  These  General  Regulations  shall 
supersede  the  "General  Regulations  for 
Lease  of  Power"  dated  April  25, 1930 
(1930  General  Regulations),  and  the 
"General  Regulations  for  Generation 
and  Sale  of  Power  in  Accordance  with 
the  Boulder  Canyon  Project  Adjustment 
Act"  approved  and  promulgated  on  May 
20, 1941  (1941  General  Regulations),  both 
of  which  shall  terminate  on  May  31, 
1987. 

EFFECTIVE  DATE:  June  1, 1987.  The 
General  Regulations  are  promulgated  on 
November  28, 1986. 

ADDRESSES:  For  further  information 
concerning  these  General  Regulations, 
contact: 

Mr.  Tom  Carter,  Assistant  Area 
Manager  for  Power  Marketing, 
Boulder  City  Area  Office,  Western 
Area  Power  Administration,  P.O.  Box 
200,  Boulder  City,  NV  89005,  (702)  477- 
3255 

Mr.  Gary  D.  Miller,  Attorney,  Office  of 
the  General  Counsel,  Western  Area 
Power  Adminisb-ation,  P.O.  Box  3402, 
Golden,  CO  80401,  (303)  231-1531 

SUPPLEMENTARY  INFORMATION: 

Introduction 

Hoover  Dam>  (originally  known  as 
Boulder  Dam)  was  authorized  by 
Congress  in  1928.  When  it  was 
constructed,  it  represented  a  major 
achievement  in  the  history  of  American 
pubhc  works  because  of  its  massive 
size — over  600  feet— and  because  of  the 
enormous  amounts  of  power  that  it 
could  generate  and  the  water  that  could 
be  stored  in  its  reservoir.  Today,  more 
than  50  years  later.  Hoover  remains  an 
important  national  resource.  The 


'  Hoover  0am  ii.  in  this  document,  referred  to  a« 
Hoover.  Hoover  Dam.  and  the  Project. 


benefits  of  its  powerplant  and  its 
reservoir  are  distributed  to  millions  of 
people  in  the  States  of  Arizona, 
California,  and  Nevada. 

In  September  1929,  the  Secretary  of 
the  Interior  issued  an  invitation  for 
applications  for  the  purchase  of  power 
from  the  Project.  In  response  to  the  27 
applications,  the  Secretary  announced  a 
tentative  allocation  of  power  on  October 
21,  and  a  hearing  was  held  on  November 
12-13  with  regard  to  the  protests  to  the 
proposed  allocation.  In  February  1930, 
the  Department  of  the  Interior  (Interior) 
initiated  negotiations  with  the 
applicants.  By  late  April  1930.  general 
regulations  had  been  issued  and  two 
contracts  satisfying  the  repayment 
requirements  of  the  Boulder  Canyon 
Project  Act  had  been  executed.  The  first 
contract  with  the  United  States  for  a 
lease  of  power  privileges  was  executed 
by  the  City  of  Los  Angeles  acting 
through  its  Department  of  Water  and 
Power  (LADWP)  and  the  Southern 
California  Edison  Company  (SCE),  while 
the  second  contract  with  the  United 
States  for  the  purchase  of  energy  was 
executed  by  the  Metropolitan  Water 
District  of  Southern  California  (MWD). 
Thereafter,  additional  contracts  for  the 
purchase  of  energy  were  executed  by 
the  cities  of  Pasackna,  Burbank,  and 
Glendale.  the  State  of  Nevada,  and  the 
State  of  Arizona. 

Construction  of  the  Dam  started  in 
1930.  The  first  unit  of  the  powerplant 
was  placed  in  service  on  June  1, 1937, 
and  the  50-year  period  of  the  energy 
contracts  began  to  run  on  that  date.  On 
May  20, 1941,  Interior  adopted  the  1941 
General  Regulations  which,  among  other 
things,  established  the  basis  for  the 
energy  rates  for  the  period  June  1, 1937, 
through  May  31, 1987. 

The  existing  power  contracts  expire 
on  May  31, 1987.  In  1979,  Western  began 
the  process  of  determining  how  power 
would  be  allocated  after  that  expiration 
date.  In  the  course  of  that  process, 
controversy  erupted  over  the  extent  to 
which  the  existing  contractors  would  be 
entitled  to  renew  their  contracts.  The 
dispute  was  heightened  by  the  filing  of  a 
lawsuit  by  Nevada  in  1981. 

In  order  to  settle  this  controversy  and 
ensure  the  orderly  marketing  of  power 
to  customers  in  all  three  states, 
Congress  passed  the  Hoover  Power 
Plant  Act  of  1984,  (98  Stat.  1333,  43 
U.S.C.  618,  619  et  aeq.)  (Hoover  Power 
Plant  Act),  which  provides  very  specific 
guidelines  for  the  marketing  and 
allocation  of  power  from  the  Project  for 
the  30-year  period  from  June  1, 1987,  to 
May  30,  2017.  To  a  very  large  extent. 
Congress  has  made  the  major  decisions 
concerning  the  Project;  namely,  who  is 
to  be  offered  the  power  from  the  Project 


and  in  what  amounts.  Congress,  in 
effect,  decided  to  continue  largely  intact 
the  existing  pattern  of  allocating  power 
from  Hoover  Dam.  Representative  Udall 
described  this  legislative  settlement  as 
"an  equitable  allocation  of  the  Hoover 
resources  among  customers  in  the  three 
states  (which)  permits  the  Department 
of  Energy  to  go  forward  with  the 
(marketing  of  power]  smoothly  and 
without  controversy"  (May  3, 1984; 
H3308). 

Under  the  Hoover  Power  Plant  Act, 
Western  is  responsible  for  ensuring  that 
those  decisions  are  implemented.  This 
rulemaking  was  instituted  pursuant  to 
that  responsibility.  The  Hoover  Power 
Plant  Act  does  not  provide  specific 
guidelines  on  the  precise  form  of  the 
charges  for  power  from  the  Project. 
However,  Western's  responsibility 
under  the  statutory  framework  for 
Hoover  Dam  is  quite  clear  concerning 
the  charges.  Western  must  establish 
charges  which  result  in  the  collection  of 
revenues  sufficient  to  cover  the  costs 
and  obligations  identified  in  the  relevant 
statutes.  In  carrying  out  this  mandate. 
Western  has  considerable  discretion  to 
construct  a  rate  design  for  the  charges 
for  power  from  the  Project. 

The  Government  itself  has  no 
particular  economic  interest  in  the 
intricacies  of  the  rate  design,  since 
whatever  rate  design  is  adopted  must 
yield  the  same  overall  amount  of 
revenue.  In  developing  a  fair  and 
equitable  rate  design,  however.  Western 
has  sought  the  active  participation  of 
those  entities  whose  business  and 
economic  interests  will  be  directly 
affected  by  Western's  decision 
concerning  rate  design.  In  one  sense,  the 
interests  of  these  entitles  are  necessarily 
in  competition  since  there  is  a  fixed 
amount  of  revenue  which  must  be 
collected.  Simply  stated,  any  decrease  in 
the  charges  to  one  entity  must  be  offset 
on  a  dollar-for-dollar  basis  by  an 
increase  in  the  aggregate  charges  to 
other  entities.  However,  all  these 
entities  share  a  common  interest  in  the 
orderly  marketing  of  power  from  Hoover 
Dam.  Orderly  marketing  requires  the 
adoption  of  a  rate  design  which  takes 
into  account  the  positions  of  all  the 
entities  and  attempts  to  treat  everyone 
equitably.  Such  a  rate  design  will  permit 
Western  to  go  forward  with  the 
marketing  of  power  from  the  Project 
consistent  with  the  settlement  embodied 
in  the  Hoover  Power  Plant  Act.  This  is 
the  very  reason  the  Act  was  enacted. 

Background 

The  Reclamation  Act  of  1902  (43 
U.S.C.  391  etseq.l  the  Boulder  Canyon 
Project  Act  of  1928  (43  U.S.C.  617  et  seq.) 
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(Project  AcJ).  the  Boulder  Canyon 
Project  Adjustment  Act  of  1940  (43 
U.S.C.  618  et  seq.)  (Adjustment  Act),  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7101  et  seq.],  the  Colorado 
River  Storage  Project  Act  (43  U.S.C.  620 
et  seq.).  the  Colorado  River  Basin 
Project  Act  (43  U.S.C.  1501  e/  seq.].  and 
the  Hoover  Power  Plant  Act  provide  the 
statutory  framework  within  which 
Western  markets  power  from  the 
Project.  The  Project  Act  provides  for  the 
construction  of  works  for  the  protection 
and  development  of  the  Colorado  River 
Basin  and  for  other  purposes.  Section 
61 7d  of  the  Project  Act  addresses  the 
Secretary  of  the  Interior's  authority, 
under  such  regulations  as  he  may 
prescribe,  to  contract  for  the  generation 
and  delivery  of  electrical  energy.  The 
charge  for  electric  service  from  the 
Project  shall  be  established  to  provide 
sufficient  revenue  to  recover  all 
expenses  of  operation  and  maintenance, 
and  repayment,  with  interest,  of  all 
amounts  advanced  from  the  United 
States  Treasury  for  the  Project. 

The  Adjustment  Act  further  defines 
the  Secretary  of  the  Interior's  authority 
to  promulgate  the  charges,  or  the  basis 
of  computation  thereof,  for  electrical 
energy  generated  at  Hoover  Dam.  In 
accordance  with  this  authority.  th« 
Secretary  of  the  Interior  approved  and 
promulgated  the  1941  General 
Regulations.  The  1941  General 
Regulations  provide  the  basis  for 
computation  of  the  charges  for  electrical 
energy  generated  at  Hoover  Dam 
through  May  31, 1987. 

The  Department  of  Energy 
Organization  Act  transferred  the 
responsibility  for  the  power  marketing 
and  transmission  functions  of  the 
Project  to  Western  from  the  Bureau  of 
Reclamation  (Reclamation).  The 
construction,  power  generation, 
operation,  maintenance,  and 
replacement  responsibilities  of  the 
Project  powerplant  and  appurtenant 
works  remained  with  Reclamation. 
"General  Regulations  for  Power 
Generation,  Operation,  Maintenance, 
and  Replacement  at  the  Boulder  Canyon 
Project,  Arizona/Nevada"  are  the 
subject  of  a  separate  rulemaking  by  the 
Department  of  the  Interior  under  43  CFR 
Part  431.  A  final  rule  in  that  rulemaking 
was  published  in  the  Federal  Register 
(51  FR  23960)  on  July  1. 1988. 

The  power  marketing  function  of 
Western  includes  the  responsibility  for 
promulgating  charges  for  the  sale  of 
power.  The  marketing  of  power  from  the 
Project  is  the  administrative 
responsibility  of  Western's  Boulder  City 
Area  Office.  TTie  marketing  of  power 
from  the  Project  beginning  June  1, 1987, 


shall  be  in  accordance  with  the 
"Conformed  General  Consolidated 
Power  Marketing  Criteria  or  Regulations 
for  Boulder  City  Area  Projects," 
published  in  the  Federal  Register  (49  PR 
50582)  on  December  28, 1984.  That 
document  conforms  the  Boulder  City 
Area  Office  marketing  criteria  to  the 
Hoover  Power  Plant  Act. 

The  Hoover  Power  Plant  Act  amends 
and  is  supplemental  to  the  Project  Act. 
the  Adjustment  Act,  and  the  Colorado 
River  Basin  Project  Act  of  1968.  The 
Hoover  Power  Plant  Act  also  sets  forth 
requirements  and  guidelines  for  the 
marketing  and  allocation  of  power  from 
the  Project  for  the  period  beginning  June 
1. 1987. 

In  effect,  the  Hoover  Power  Plant  Act 
provides  each  original  contractor  with 
the  opportunity  for  renewal  of  its 
allocation.  Additionally,  the  Act 
authorizes  the  renovation  of  the  existing 
generators  at  Hoover  throu^  an 
uprating  program.  The  uprating  will 
provide  approximately  SCO  MW  of 
additional  capacity.  This  additional 
capacity  and  specified  amounts  of 
associated  firm  energy  have  been 
statutorily  allocated  among  the  three 
States.  The  statute  speciRes  that  the 
Nevada  allocation  is  to  be  offered  to  the 
Colorado  River  Commission  of  Nevada 
(CRC)  and  that  the  Arizona  allocation  is 
to  be  offered  to  the  Arizona  Power 
Authority  (APA).  The  statute  does  not 
specify  any  particular  entity  in 
California  to  be  offered  the  California 
allocation  from  the  uprating  program. 

However,  In  order  to  spread  the 
benefits  of  Hoover  power  to  more 
customers,  the  Act  provides  that 
California's  share  of  the  uprating 
capacity  (127  MW)  and  associated  firm 
energy  may  not  be  sold  to  any  customer 
that  now  receives  20  MW  or  more  of 
Hoover  Power.  Consequently,  LADWP, 
MWD,  and  SCE  are  ineligible  to  receive 
an  allocation  of  uprating  power.  Instead. 
Western  will  market  it  to  preference 
entities  in  California,  whose  identities 
and  allocations  were  determined  in  a 
separate  rulemaking. 

As  to  the  specific  allocations,  section 
105(a)(1)(A)  of  the  Hoover  Power  Plant 
Act  states  that  the  Secretary  of  Energy 
shall  offer  "to  each  contractor  for  power 
generated  at  Hoover  Dam  a  renewal 
contract  for  delivery  commencing  June  1, 
1987,  of  the  amount  of  capacity  and  firm 
energy  specified  for  that  contractor"  in 
the  following  schedule: 
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PAOTV  A»N>  ASSOCIATEO  FlRM  ENERGY  RE- 
SERVED FOR  Renewal  Contract  Offers 
TO  Current  Boulder  Canyon  Project 
Contractors 


Contracta' 


Me»Dpolit»i 

Water  Ontnct  o< 

Southern 

Camomm 

CNyolLa* 

Angalei- 

Soulhsm 

Ctfitomia 

Edison  Co. .  . 
Cilyol 
CKycK 
CMr  at  BurtMB*. 
Araona  Poonr 

Authortly .. 

Cotorado  Rwsf 

Cornnaannot 


U  S..  lor  BouUer 

C3iy 


CORtn- 
gent 

capaoly 
(kW) 


W7.500 
490.B75 


277500 
18.000 
11.000 
3125 

in.ooo 


188.000 
20.000 


ToWs 1.448.00O  2J31.eS1 


(ttnuaanda  ol  kWh) 


Summar 


904.362 
486.535 


17S.486 
47J06 
40.655 
1«.81t 

462.192 


4S2.l9e 
56.000 


367.562 
206.656 


75.206 

20313 

17.424 

6.3«7 

193.7»7 


183.787 

z*jam 


Tom 


1.291  J74 
608^193 


2S0M4 
67.711 
56.079 
21.189 


64S.866 


1.126.136  3.7Sa.7«7 


Section  105(a)(1)(B)  statesthat  the 
Secretary  of  Energy  shall  offer  to 
purchasers  in  the  States  of  Arizona. 
California,  and  Nevada  "contracts  for 
delivery  commencing  ]une  1, 1B87,  or  as 
it  thereafter  becomes  available,  of 
capacity  resulting  from  the  uprating 
program  and  for  delivery  oomraencing 
]une  1, 1987,  of  associated  firm  energy  m» 
specified"  in  the  following  schedule: 

Schedule  B.— Contingent  Capaotv  Re- 
suLTwiQ  From  the  Uprating  Proomm  amb 
Associated  Firm  Energy 
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Section  105(a)(1)(B)  provides  that 
contracts  for  this  power  from  the 
uprating  program  be  offered  to  the  APA 
and  the  CRC.  By  Fedetal  Register  notice 
of  November  20. 1985  (50  FR  47837). 
Western  allocated  contingent  capadty 
and  associated  firm  energy  to  be  made 
available  through  the  uprating  program 
to  purchasers  in  California  as  specified 
in  the  following  schedule: 
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Allocation  Schedule— Continued 


SMM 

CoMin- 
gam 

1K^ 

Rrmanargy 

(ttiousandiot 

kWh) 

Total 

Summar 

Wintar 

nNV  ConwnmMjn 

188.000 

288.000 

124.000 

412,000 

CaMoma; 

CMyolAnah«m 

Oty  of  Auu 

40.000 
4.000 
2.000 

15.000 
3.000 
2.000 
9.000 

30.000 

22000 

36^55 
3.486 
1.394 
3.794 
2.788 
2.884 
2.525 
27.191 
19.522 

15.745 
1.514 
606 
1.648 
1.211 
1.257 
1.096 

11.809 
8.478 

52,000 
5,000 
2,000 
6.442 
4.000 
4.151 
3.621 
39.000 
28.000 

Oty  0*  Bwinng. 

City  0*  Buibank ... 

Olyo)  Cotton 

Qly  o(  GtaniWa 

Oty  of  P«««lana 

cay  01  Rwer»de..._ 

Qty  ot  V«man  ... 

Total  CaMornia 

127.000 

39.850 

43,364 

143^14 

Tolal 

503  000 

231,384 

767^14 

The  financing  of  the  uprating  program 
will  be  accomplished  with  funds 
advanced  by  the  customers.  The  power 
purchasers  agreed  to  this  financing 
arrangement,  are  capable  of  raising  the 
monies,  and  will  enter  into  contracts 
with  the  United  States  to  advance  funds. 
The  contracts  will  provide  for  the 
repayment  of  the  advanced  funds,  plus 
interest,  from  revenues  produced  by 
operation  of  the  Project. 

Proposed  General  Regulations  were 
First  published  in  the  Federal  Register 
(50  FR  20732)  on  May  17, 1985.  The 
Federal  Register  notice  provided  that 
comments  on  the  proposed  General 
Regulations  would  be  accepted  by 
Western  on  or  before  July  15, 1985.  A 
public  information  forum  on  the 
proposed  General  Regulations  was  held 
on  June  4, 1985,  and  a  public  comment 
forum  was  held  on  July  1, 1985.  At  the 
public  comment  forum,  Western 
announced  a  90-day  delay  in  the  public 
process  on  the  proposed  General 
Regulations.  The  90-day  delay  was  in 
response  to  a  request  made  by  the  ORG 
on  behalf  of  the  Boulder  Canyon  Project 
renewal  contractors  and  proposed 
Uprating  Program  contractors.*  The  90- 
day  delay  was  granted  by  Western  to 
allow  those  involved  to  resolve  their 
differences  regarding  Project  matters. 
Subsequently,  on  July  28. 1985,  Western 
published  in  the  Federal  Register  (50  FR 
30447)  a  "Notice  of  a  Delay  in  the 
Comment  Period  on  the  Proposed 
General  Regulations  for  Charges  for  the 
Sale  of  Power  From  the  Boulder  Canyon 
Project."  The  notice  provided  that  the 
comment  period  would  be  extended 
until  October  1. 1985. 

Upon  review  of  the  initial  comments 
received,  Western  determined  that  it 
would  be  in  the  best  interest  of  all 
concerned  to  publish  the  revised 


'  In  this  notice,  those  entities  which  were 
Bllocated  power  from  Hoover  Dam  are  idenlirietJ 
generically  as  "contractors"  or  "allottees  " 


proposed  General  Regulations  and  allow 
for  additional  comments.  The  revised 
proposed  General  Regulations  and  the 
request  for  comments  were  published  in 
the  Federal  Register  (50  FR  49050)  on 
November  29, 1985.  A  public  comment 
forum  was  held  in  Las  Vegas,  Nevada, 
on  December  19, 1985,  to  receive  oral 
comments.  The  period  for  written 
comments  closed  on  January  8, 1986. 
Western  received  written  and  oral 
comments  on  the  proposed  General 
Regulations  principally  from  three 
entities,  the  LADWP,  the  city  of  Vernon, 
and  CRC.  CRC  submitted  comments  on 
behalf  of  CRC;  APA;  MWD;  and  the 
cities  of  Burbank,  Glendale,  Pasadena, 
Anaheim,  Azusa,  Banning,  Colton,  and 
Riverside.*  Additional  separate 
comments  generally  supporting  the  Joint 
Allottees'  position  were  made  by 
representatives  of  APA;  MWD:  the 
Central  Arizona  Water  Conservation 
District:  the  Irrigation  and  Electrical 
Districts  Association  of  Arizona;  and  the 
cities  of  Anaheim,  Azusa,  Banning, 
Colton,  Glendale,  Pasadena,  and 
Riverside.  LADWP's  comments  were 
supported  by  SCE  Written  comments 
were  also  received  from  the  National 
Wildlife  Federation. 

Upon  a  request  for  more  information 
on  the  proposed  General  Regulations, 
Western  published  a  notice  in  the 
Federal  Register  (51  FR  3471)  on 
January  28, 1986,  announcing  an 
additional  public  comment  forum  to  be 
held  in  Las  Vegas,  Nevada,  on  February 
12, 1986.  In  a  February  4, 1986,  Federal 
Register  Notice  (51  FR  4376),  Western 
invited  all  interested  parties  to  indicate 
to  Western,  either  during  the  public 
comment  forum  or  by  written  request  to 
be  received  by  February  17, 1986,  any 
additional  information  required  on  the 
revised  proposed  General  Regulations. 
Responses  to  the  oral  and  written 
requests  for  more  information  were 
provided  in  a  Federal  Register  Notice 
(51  FR  12333)  on  April  10, 1986.  That 
notice  also  provided  that  interested 
parties  could  submit  further  written 
comments  on  the  revised  proposed 
General  Regulations  within  30  days  of 
publication  of  the  notice  and  request 
another  public  comment  forum  within  5 
days  of  the  date  of  the  notice.  Western 
did  not  receive  requests  for  an 
additional  comment  forum. 

In  a  further  effort  to  be  responsive  to 
the  concerns  expressed  by  the  allottees 
regarding  major  outstanding  issues  in 
the  General  Regulations,  Department  of 
Energy  (DOE)  officials  met  in 
Washington,  D.C.,  on  July  10, 1986,  with 


'  This  group  called  themselves  the  Joint  Allottees 
and  will  hereafter  be  idantified  by  thai  name. 


representatives  of  the  allottees.  The 
Under  Secretary  of  the  Department  of 
Energy  encouraged  the  allottees  to 
develop  a  consensus  proposal  which 
would  resolve  the  major  outstanding 
issues  in  a  manner  which  would  be 
mutually  satisfactory  to  all.  It  was 
announced  at  the  meeting  that  the 
comment  period  on  the  General 
Regulations  would  be  reopened  in  order 
to  receive  any  additional  comments 
from  any  interested  party.  The  notice  of 
the  reopening  of  the  comment  period 
until  August  7, 1986,  appeared  in  the  July 
24, 1986.  Federal  Register  (51  FR  28555). 
This  notice  also  announced  the 
availability  of  a  summary  of  the  July  10 
meeting.  Western's  responses  to  all 
significant  oral  and  written  comments 
received  by  Western  during  the  public 
process  on  the  proposed  General 
Regulations  are  set  forth  in  the  Analysis 
and  Decision  section  of  this  notice. 

Analysis  and  Decision 

Western's  decisions  concerning  the 
substance  of  the  General  Regulations,  as 
well  as  supporting  analyses  and 
discussion  of  the  comments,  are 
organized  by  section  and  title  as  they 
appear  in  the  final  General  Regulations. 
In  particular,  this  section  addresses 
changes  that  were  made  to  the  revised 
proposed  General  Regulations  and 
incorporated  into  the  final  General 
Regulations. 

Section  904.1 
904.2    Scope 

The  discussions  of  these  sections 
incorporate  comments  received  on  the 
Authorities,  Purpose,  and  Scope  sections 
of  the  revised  proposed  General 
Regulations.  The  first  discussion  is  on 
the  904.1  Authorities  section  of  the 
revised  proposed  General  Regulations, 
which  has  been  incorporated  into  the 
904.1  Purpose  section  in  these  General 
Regulations. 

Few  comments  were  received 
concerning  the  Authorities  section.  One 
set  of  comments  suggested  adding  the 
phrase  "to  the  extent  that  Congress  has 
made  these  applicable  to  the  Boulder 
Canyon  Project"  to  the  list  of  cited 
authorities.  These  comments  also 
suggested  citing  section  7  of  the 
Colorado  River  Storage  Project  Act  and 
the  Colorado  River  Basin  Project  Act  of 
1968  as  authorities.  The  remaining 
comments  on  this  section  stated  that  the 
power  marketing  authorities  of 
Reclamation  law,  other  than  those 
contained  in  the  Project  Act,  the 
Adjustment  Act,  and  the  Hoover  Power 
Plant  Act,  do  not  apply  to  the  marketing 
of  Hoover  power. 


Purpose  and  Section 


Federal  Register  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  Rules  and  Regulationg 


43127 


After  review  and  consideration. 
Western  has  decided  to  cite  the 
Colorado  River  Storage  Project  Act  of 
1956  and  the  Colorado  River  Basin 
Project  Act  of  1968  in  the  revised 
proposed  General  Regulations.  Western 
has  concluded  that  adding  the  phrase 
"to  the  extent  that  Congr«ss  has  made 
these  applicable  to  the  Boulder  Canyon 
Project"  and  the  inclusion  of  a  specific 
citation  to  section  7  of  the  Colorado 
River  Storage  Project  Act  are 
unnecessary.  Western  does  not  have  the 
authority  to  apply  provisions  of  any  law 
to  the  Project  which  Congress  has  not 
made  applicable  thereto.  The  citation  of 
Reclamation  law  in  this  section  includes 
section  7  of  the  Colorado  River  Storage 
Project  Act,  therefore,  specific  citation 
of  section  7  is  not  necessary. 

A  commentor  cited  section  18  of  the 
Reclamation  Project  Act  of  1939  as 
authority  for  the  claim  that  Reclamation 
law,  except  for  the  provisions  of  the 
Project  Act,  the  Adjustment  Act,  and  the 
Hoover  Power  Plant  Act,  does  not  apply 
to  the  marketing  of  Hoover  power.  This 
particular  section  of  the  law  merely 
states:  "Nothing  in  this  Act  shall  be 
construed  to  amend  the  Boulder  Canyon 
Project  Act  (45  Stat.  1057).  as  amended." 
To  state  that  nothing  in  the  Reclamation 
Project  Act  of  1939  shall  be  deemed  to 
have  amended  or  changed  the  Project 
Act  is  not  the  same  thing  as  saying  that 
the  provisions  of  the  1939  Act  shall  not 
apply  to  the  marketing  of  Hoover  power. 
In  fact,  section  617m  of  the  Project  Act 
states  that  the  Project  Act  is 
supplemental  to  Reclamation  law. 
Specifically,  this  section  states  that; 

This  subchapter  shall  be  deemed  a 
supplement  to  the  reclamation  law,  which 
said  reclamation  law  shall  govern  the 
construction,  operation,  and  management  of 
the  works  herein  authorized,  except  as 
otherwise  herein  provided  (43  U.S.C.  617m). 

The  Hoover  Power  Plant  Act,  an  act 
which  the  commentor  concedes  applies 
to  the  marketing  of  Hoover  power,  by  its 
own  terms,  makes  the  Colorado  River 
Basin  Project  Act  of  1968  applicable  to 
the  marketing  of  Hoover  power.  Section 
102  of  the  Hoover  Power  Plant  Act  sets 
forth  the  valuation  and  commencement 
date  for  the  Project  contribution  to  the 
Lower  Colorado  River  Basin 
Development  Fund,  as  an  amendment  to. 
and  to  be  inserted  into,  the  Colorado 
River  Basin  Project  Act  of  1968.  Section 
7  of  the  Colorado  River  Storage  Project 
Act  and  section  8  of  the  Boulder  City 
Act  of  1958,  Pub.  L.  No.  85-900  (72  Stat. 
1726).  also  bear  upon  the  marketing  of 
Hoover  power  and  thus  further  refute 
the  commentor's  claim  regarding  the 
limited  applicability  of  general 
Reclamation  law. 


It  is  further  noted  that  all  of  the 
original  contracts  for  electrical  energy 
from  the  Project  state  as  an  authority 
the  phrase:  ".  .  .  pursuant  to  the  Act  of 
Congress  approved  June  17, 1902  (32 
Stat.  388),  and  acts  amendatory  thereof 
or  supplementary  thereto,  all  of  which 
acts  are  commonly  known  and  referred 
to  as  the  Reclamation  law.  .  . ."  This 
indicates  that  Western  and  its 
predecessor  have  consistently,  for  many 
years,  interpreted  Reclamation  law  to  be 
applicable  to  the  marketing  of  power 
from  the  Project. 

After  analysis  and  consideration. 
Western  has  concluded  that,  except  for 
the  additional  citations  described  above, 
only  the  title  of  this  section  requires  a 
change.  This  section  will  otherwise 
remain  as  published  on  November  29, 
1985. 

Two  entities  submitted  comments 
regarding  the  Purpose  and  Scope 
sections  of  the  proposed  General 
Regulations.  One  commentor  agreed 
with  Western's  proposal  to  revoke,  by 
these  General  Regulations,  the  1941 
General  Regulations  and  the  1930 
General  Regulations.  The  other 
commentor  took  exception  to  the 
termination  of  the  1941  General 
Regulations  as  proposed  by  Western. 
The  commentor's  primary  basis  for 
the  exception  to  the  termination  of  the 
1941  General  Regulations  focuses  on  the 
scope  and  breadth  of  coverage  of  the 
1941  General  Regulations  as  compared 
to  the  scope  and  breadth  of  coverage  of 
these  General  Regulations.  These 
General  Regulations  have  a  narrower 
scope  and  breadth  of  coverage  than  the 
1941  General  Regulations.  The  reason 
for  this  difference  was  noted  by  the 
commentor.  In  1941,  the  Secretary  of  the 
Interior  had  sole  Federal  responsibility 
for  all  facets  of  the  Project.  The 
responsibility  changed  in  1977  when  the 
Congress  enacted  the  Department  of 
Energy  Organization  Act.  This  act 
divided  the  Federal  responsibility  for 
power  between  the  Secretary  of  the 
Interior  and  the  Secretary  of  Energy. 
The  result  of  this  division  of  Federal 
responsibility  is  that  any  regulations 
proposed  by  either  department  will  have 
a  narrower  scope  and  breadth  of 
coverage  than  did  the  1941  General 
Regulations. 

The  commentor  further  suggested  that 
the  1941  General  Regulations  should  not 
be  revoked  until  Reclamation's 
regulations  are  ready  for  simultaneous 
promulgation  with  Western's  proposed 
General  Regulations.  Western  exercises 
no  control  over  the  timing  of,  or  the 
promulgation  of,  regulations  by 
Reclamation.  Western  and  Reclamation 
have  separate  and  distinct  statutory 


obligations.  In  fact,  however. 
Reclamation  has  already  published  a 
final  rule  entitled  "General  Regulations 
for  Power  Generation,  Operation, 
Maintenance,  and  Replacement  at  the 
Boulder  Canyon  Project.  Arizona/ 
Nevada."  in  the  Federal  Register  f51  PR 
23960)  on  July  1, 1986. 

One  commentor  remarked  that 
Western's  proposed  General 
Regulations  were  "superseding  and 
repealing  in  their  entirety  (without 
hearing)  the  1941  Regulations."  The 
claim  of  a  lack  of  hearing  is  without 
substance.  Public  comment  fonmis  for 
the  proposed  General  Regulations  were 
held  on  December  19, 1985  (50  FR  49050. 
November  29, 1985),  and  February  12, 
1986  (51  FR  3471.  January  28, 1986).  In 
addition,  all  interested  parties  have  had 
the  opportunity  to  submit  detailed 
written  comments  on  the  provisions  of 
the  proposed  General  Regulations. 
Western  beheves  that  full  and  ample 
opportunity  for  hearing  has  been 
extended  to  all  interested  parties  on  all 
aspects  of  these  General  Regulations. 

Another  commentor  submitted  that  if 
the  1941  General  Regulations  are  to  be 
terminated,  a  number  of  provisions 
contained  in  the  1941  General 
Regulations  should  be  carried  forward 
into  the  new  proposed  General 
Regulations.  The  suggested  provisions 
were  a  "most  favored  nation"  clause,  a 
provision  whereby  a  default  by  one 
contractor  would  not  affect  the  rights  of 
others,  a  provision  for  a  hearing  on  any 
proposed  amendment  to  regulations 
hereafter  promulgated,  and  some 
assurance  that  any  such  amendments 
would  not  impair  then  existing  rights  or 
enlarge  obligations  of  the  contractors.  It 
is  Western's  belief  that,  except  for  the 
"most  favored  nation"  clause  and  the 
matter  of  impact  of  future  amendments 
on  existing  rights  of  contractors,  the 
suggested  provisions  are  not  necessary 
for  inclusion  in  these  General 
Regulations.  The  "most  favored  nation" 
and  future  amendments  impact 
limitation  language  has  been  added  to 
these  General  Regulations.  The 
inclusion  of  any  of  the  other  suggested 
provisions  would  add  nothing  of 
substance  to  the  rights  of  the 
contractors.  Those  other  suggested 
additions  are  addressed  by  applicable 
law,  and  thus  their  inclusion  in  these 
General  Regulations  would  be  an 
unnecessary  restatement  of  law. 

Western  has  concluded  that,  except 
for  the  two  changes  above  and  except 
for  other  minor  revisions  (including 
reference  to  the  general  regulations  of 
the  Department  of  the  Interior),  these 
sections  do  not  require  changes  to  their 
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provisions  as  published  on  November 
29,1985. 

Section  904.3    Definitions 

A  few  minor  comments  were  received 
on  this  section.  All  recommended 
changes  were  considered,  but  Western 
determined  that  some  recommended 
changes  would  not  add  to  the  clarity  of 
the  definitions.  Word  changes  were 
recommended,  and  most  of  these 
recommendations  were  accepted  by 
Western. 

Early  in  the  comment  period,  it  was 
recommended  that  additional  definitions 
be  added.  New  defmitions  have  been 
added,  where  necessary,  to  clarify 
additions  made  to  the  General 
Regulations.  In  addition,  some 
defmitions  have  been  added,  deleted,  or 
modified  to  conform  with  the  definitions 
in  related  Western  and  Reclamation 
documents. 

Section  904.4    Marketing 
Responsibilities 

In  the  comments  submitted  regarding 
the  section  entitled  "Power  Generation 
and  Marketing  Responsibilities"  in  the 
revised  proposed  General  Regulations, 
commentors  have  expressed  concern 
about  coordination  efforts  between 
Reclamation  and  Western  and  how  this 
coordination  may  or  may  not  impact  the 
contractors.  One  commentor  suggested 
that  the  Secretary  of  the  Interior  is  a 
necessary  party  to  the  contracts 
between  Western  and  the  allottees. 
Western,  with  the  agreement  of 
Reclamation,  has  determined  that 
Reclamation  will  concur  only  in  the 
specific  provisions  of  the  contract  that 
relate  to  Reclamation's  responsibilities. 

Another  commentor  suggested  the 
creation  of  an  operating  committee 
which  would  include  Reclamation, 
Western,  and  the  Hoover  contractors. 
This  committee  would  enable  the  parties 
to  coordinate  their  mutual  efforts 
regarding  the  Project.  Western  believes 
that  the  formal  creation  of  such  a 
committee  would  be  an  inefficient  use  of 
time  and  effort  in  this  case. 
Coordination  already  has  taken  place, 
and  the  two  Federal  entities  will 
continue  to  coordinate  their  endeavors. 
The  contractors  will  continue  to  have     __ 
ready  access  to  Western.  Interior's         " 
general  regulations  indicate  that  this  is 
also  the  case  with  Reclamation  and  the 
contractors.  Interior's  general 
regulations  and  Western's  electric 
service  contracts  will  provide  specific 
means  of  coordination  to  the  contractors 
(see  for  example,  Interior  Regulations, 
43  CFR  Part  431,  431.4[d]). 

Western  has  concluded  that  since 
Interior  has  published  general 
regulations  providing  for  Reclamation's 


responsibilities  for  the  Project, 
Western's  General  Regulations  do  not 
need  to  be  specific  in  that  area; 
therefore,  this  section  has  been  modified 
to  exclude  the  specific  responsibilities  of 
Reclamation. 

Section  904.5    Revenue  Requirements 

The  Revenue  Requirements  section  of 
these  General  Regulations  has  been 
rewritten,  but  no  major  changes  have 
been  made  to  the  contents  of  the 
revenue  requirements  specified  in  the 
revised  proposed  General  Regulations. 
Two  sections.  904.14  and  904.15,  of  the 
revised  proposed  General  Regulations 
have  been  deleted  and  the  contents 
partially  incorporated  into  this  section. 
Western  determined  that  much  of  904.14, 
Payments  to  States  and  Transfers  From 
the  Colorado  River  Dam  Fund,  was 
appropriately  covered  in  Interior's 
general  regulations;  therefore,  this 
section  was  removed  from  these  final 
General  Regulations.  Appropriate 
reference  concerning  transfers  to  the 
Colorado  River  Dam  Fund  is  now 
included  in  the  Revenue  Requirements 
section.  Section  904.15,  Repayment 
Periods,  has  been  transferred,  in  total,  to 
the  Revenue  Requirements  section. 
Western  believes  that  the  subject  of 
repayment  periods  should  be  included  in 
this  section  relating  to  the  revenues. 
One  modification  made  to  the 
repayment  provisions  is  the  inclusion  of 
the  words  "or  June  1, 1987,  whichever  is 
later"  in  subsection  (c)(1).  The 
discussion  of  the  comments  given  below 
will  cover  all  major  comments  received 
on  the  three  sections  of  the  revised 
proposed  General  Regulations  that  are 
now  incorporated  into  this  one  section 
of  the  General  Regulations. 

The  major  comments  relating  to  the 
revenue  requirements  focused  on  the 
repayment  of  the  advances  deemed  by 
statute  to  be  allocated  to  flood  control. 
The  spectrum  of  the  various  comments 
on  this  section  was  diverse  and  all 
encompassing.  One  commentor  disputed 
Western's  authority  to  require  flood 
control  repayment  and  to  include 
interest  on  the  flood  control  allocation. 
^Another  commentor  stated  that  the 
repayment  period  proposed  by  Western 
yis  too  long  and  that  the  interest  rate  on 
the  flood  control  amounts  is  too  low. 
Another  commentor  expressed 
agreement  with  Western's  proposal  for 
repayment  of  the  flood  control 
allocation. 

The  matter  of  flood  control  and  its 
repayment  for  the  Project  was  initially 
addressed  in  the  Project  Act.  The 
Project  Act  originally  provided  that: 

The  Secretary  of  the  Treasury  is  authorized 
to  advance  to  the  fund,  from  time  to  time  and 
within  the  appropriations  therefor,  such 


amounts  as  the  Secretary  of  the  Interior 
deems  necessary  for  carrying  out  the 
provisions  of  this  subctiapter,  except  that  the 
aggregate  amount  of  sach  advances  shall  not 
exceed  the  sum  of  $16$.000.000.  Of  this 
amount  the  sum  of  $25,000,000  shall  be 
allocated  to  flood  control  and  shall  be  repaid 
to  the  United  States.  ...  If  said  sum  of 
$25,000,000  is  not  repaid  in  full  during  the 
period  of  amortization,  then  62^  percentum 
of  all  net  revenues  shall  be  applied  to 
payment  of  the  remainder.  Interest  at  the  rate 
of  4  percentum  per  annum  accruing  during  the 
year  upon  the  amounts  so  advanced  and 
remaining  unpaid  shall  be  paid  annually  out 
of  the  fund,  except  as  herein  otherwise 
provided  (43  U.S.C.  617.  617a(b)). 

This  section  was  emended  by  the 
Hoover  Power  Plant  Act.  This 
amendment  deleted  the  phrase  "except 
that  the  aggregate  amount  of  such 
advances  shall  not  exceed  the  sum  of 
$165,000,000."  Thus,  Congress  expressly 
readdressed  this  provision  of  the  Project 
Act  when  it  adopted  the  recent  Hoover 
Power  Plant  Act,  and  chose  to  leave 
undisturbed  the  Project  Act's 
requirement  that  the  unamortized  flood 
control  allocation  be  repaid  with 
interest  to  the  United  States. 

The  Adjustment  Act,  enacted  on  July 
19, 1940,  also  addressed  the  matter  of 
the  flood  control  allocation  and  its 
repayment  to  the  United  States.  This  act 
provided  a  period  of  deferment  for 
repayment  of  the  flood  control 
allocation  as  follows: 

The  first  $25,000,000  of  advances  made  to 
the  Colorado  River  Dam  Fund  for  the  project 
shall  be  deemed  to  be  the  sum  allocated  to 
flood  control  by  section  617a(b)  of  this  title 
and  repayment  thereof  shall  be  deferred 
without  interest  until  fune  1, 1987,  after  which 
time  such  advances  so  allocated  to  flood 
control  shall  be  repayable  to  the  Treasury  as 
the  Congress  shall  determine  (43  U.S.C.  618, 
618f). 

This  section  of  the  Adjustment  Act 
was  not  altered  or  amended  by  the 
Hoover  Power  Plant  Act.  Deferring  a 
cost  is  not  the  equivalent  of  debt 
forgiveness,  as  one  commentor  seems  to 
suggest.  The  congressional  intent  that 
the  flood  control  allocation  be  repaid  is 
clear.  The  same  conclusion  was  arrived 
at  not  only  in  a  legal  opinion  by 
Western  dated  June  3. 1985,  but  also  in  a 
legal  opinion  dated  April  5;  1985  by 
Interior's  Office  of  the  Solicitor  (copies 
of  which  have  been  provided  to  all 
interested  parties,  see  51  FR  12333).  The 
Comptroller  General  also  found  that 
repayment  of  the  flood  control 
allocation  commencing  in  1987, 
following  a  deferment  during  which 
interest  would  not  accrue,  was  provided 
for  by  the  Adjustment  Act  (see 
unpublished  decision  of  the  Comptroller 
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General  of  the  United  States,  B-12615, 
dated  October  29. 1940). 

One  commentor  has  taken  a  position 
disputing  repayment  commencing  in 
1987.  In  taking  this  position,  the 
commentor  has  focused  on  the  last 
phrase  of  section  618f  of  the  Adjustment 
Act  which  states  that  "such  advances  so 
allocated  to  flood  control  shall  be 
repayable  to  the  Treasury  as  the 
Congress  shall  determine."  The 
commentor  does  concede  that  ". .  . 
arguably,  under  the  Adjustment  Act,  no 
further  congressional  action  is 
necessary  before  the  $25,000,000  flood 
control  allocation  can  be  charged  to  the 
Hoover  rate  after  1987  . . ."  (letter  dated 
June  5. 1985,  incorporated  by  reference 
in  the  January  8, 1986.  comments  of 
CRC).  Nonetheless,  the  commentor 
concludes  that  since  Congress  has  not 
made  a  subsequent  specific 
determination  detailing  how  repayment 
is  to  be  handled,  the  period  of  deferment 
should  be  extended  indefinitely  until 
Congress  takes  specific  action. 

This  position  is  urged  despite  the 
Adjustment  Act's  specification,  rather 
than  implication,  that  the  period  of 
deferment  ends  June  1, 1987.  Adopting  a 
construction  of  section  618f  of  the 
Adjustment  Act  that  would  infer  an 
indefinite  deferment  of  repayment  from 
that  section's  last  phrase  would  seem  to 
read  out  of  the  same  section  the  explicit 
June  1. 1987.  terminal  date  for  the 
deferment  that  the  Congress  specifically 
provided.  Examination  of  section  61 8f 
itself  does  not  suggest  convincingly  that, 
in  alluding  to  the  possibility  of  new 
legislation.  Congress  intended  the 
explicit  terminal  date  provided  in  that 
section  to  be  contingent  on  passage  of 
new  legislation.  Reading  section  618f 
above,  it  is  more  reasonable  to  conclude 
that  Congress  intended  that  new 
legislation  might  be  adopted  in  the 
future  that  would  specify  in  greater 
detail  the  terms  of  repayment  after  the 
statutory  deferral  period  had  run. 

The  commentor  further  suggests  that 
sections  618  and  618a  of  the  Adjustment 
Act  support  the  position  for  no 
repayment  and  no  interest  on  the  flood 
control  allocation.  The  pertinent 
provisions  of  these  two  sections  are  as 
follows: 

The  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to,  and  he  shall, 
promulgate  charges,  or  the  basis  of 
computation  thereof,  for  electrical  energy 
generated  at  Hoover  Dam,  computed  to  be 
sufficient,  together  with  other  net  revenues 
from  the  project,  to  accomplish  the  following 
purposes: 

(a)  .  .  . 

(b)  To  repay  to  the  Treasury,  with  interest, 
the  advances  to  the  Colorado  River  Dam 
Fund  for  the  project  made  prior  to  June  1. 


1937,  within  50  years  from  that  date 
(excluding  advances  allocated  to  flood 
control  by  section  617a{b]  of  this  title,  which 
shall  be  repayable  as  provided  in  section  618f 

of  this  title) [43  U.S.C.  618). 

and; 

All  receipts  from  the  project  shall  be  paid 
into  the  Colorado  River  Dam  Fund  and  shall 
be  available,  without  further  appropriation, 
for: 

(a)  .  .  . 

(b)  Repayment  to  the  Treasury,  with 
interest  (after  making  provision  for  the 
payments  and  transfers  provided  in 
subsections  (c)  and  (d)  of  the  section),  of 
advances  to  the  Colorado  River  Dam  Fund 
for  the  construction  of  the  project  (excluding 
the  amount  allocated  to  flood  control  by 
section  617a(b)  of  this  title) (43  U.S.C. 

61  Ba). 

Read  in  complete  isolation,  the  text  of 
the  latter  provision,  section  618a(b). 
briefly  describes  only  an  exclusion  of 
flood  control  funds  from  the  permitted 
disposition  of  receipts  for  repayment  to 
the  Treasury.  Read  more  closely, 
however,  the  funds  are  identified 
specifically  as  those  allocated  to  flood 
control  "by  section  617a(b),".  Section 
618f  of  the  Adjustment  Act,  which,  as 
was  described  above,  contains  the 
terminal  date  of  the  repayment  deferral 
for  the  flood  control  allocation, 
explicitly  is  directed  to  "the  sum 
allocated  to  flood  control  by  section 
617a(b),"  of  the  Project  Act.  Thus, 
section  618a(b)  merely  points  back, 
albeit  indirectly,  to  section  618f. 
Similarly  does  the  other  cited  provision, 
section  618(b).  specify  directly  that  the 
flood  control  allocation  is  to  be 
repayable  "as  provided  in  section 
618f  .  .  ."  Thus,  neither  provision,  by  its 
own  text,  can  be  read  in  isolation,  and 
the  text  of  each  leads  back  to  section 
618f  of  the  Adjustment  Act,  which 
contains  the  explicit  terminal  date  for 
repayment  deferral  that  was  analyzed 
above. 

Given  this,  the  meaning  of  section 
618(b)  of  the  Adjustment  Act  is  readily 
discernible.  The  rate  for  electrical 
energy  generated  at  Hoover  Dam. 
together  with  other  net  revenues.*  shall 
be  sufficient  to  repay  to  the  Treasury, 
with  interest,  the  advances  to  the 
Colorado  River  Dam  Fund  for  the 
Project  made  prior  to  June  1. 1937.  within 
50  years  of  that  date.  This  rate, 
commencing  June  1. 1937.  and  continuing 
through  May  31, 1987,  cannot  include  a 
component  for  the  recovery  of  the  flood 
control  allocation,  since  this  component 
has  been  deferred,  including  interest 
thereon,  until  June  1, 1987,  by  section 
618f  of  the  Adjustment  Act.  However, 
commencing  June  1, 1987,  the  rate  shall 


*  The  "other  net  revenues"  h«ve  a  negligible 
effect  on  the  rate  design. 


include  a  component  for  the  recovery  of 
the  flood  control  allocation,  with 
interest,  unless  Congress  shall  direct 
otherwise.  This  is  a  reasonable  meaning 
which  effectuates  the  express  intent  of 
Congress  in  enacting  this  legislation. 
Moreover,  section  618(b)  states  that  the 
flood  control  allocation  is  "repayable  as 
provided  in  section  618F'  rather  than 
repayable  "without  interest"  It  is 
Western's  opinion  that  if  Congress  had 
intended  that  the  flood  control 
allocation  was  repayable  without 
interest,  it  could,  and  would,  have  so 
stated. 

Section  618a(b)  specifies  that  all 
receipts  of  the  Project  shall  be  paid  into 
the  Colorado  River  Dam  Fund  and  shall 
be  available  for  repayment  to  the 
Treasury,  with  interest  of  advances  to 
the  said  fund  for  construction  of  the 
Project  excluding  the  amount  allocated 
for  flood  control  pursuant  to  section 
617a(b)  of  the  Project  Act.  As  was 
described  above,  however,  section  618f 
by  its  own  terms  is  directed  to  the 
allocation  for  flood  control  under 
section  617a(b)  of  the  Project  Act.  Thus, 
the  exclusion  contained  in  section 
618a(b)  must  be  read  in  conjunction  with 
the  provisions  of  sections  618(b)  and 
618f.  So  read,  the  reasonable  meaning  of 
this  exclusion  is  that  receipts  in  the  fund 
cannot  be  used  to  repay  the  flood 
control  allocation  until  June  1, 1987,  the 
date  set  by  Congress  for  commencing 
such  repayment  in  section  618f.  unless 
Congress  directs  otherwise.  Pursuant  to 
the  provisions  of  section  618.  the  rate 
charged  for  electrical  energy  generated 
at  Hoover  Dam,  which  provides  receipts 
for  payment  into  the  fund,  cannot 
include  any  component  for  repayment  of 
the  funds  advanced  and  allocated  to 
flood  control  until  after  June  1, 1987. 
This  is  a  reasonable  interpretation  of 
section  618a(b)  which  harmonizes  all  the 
relevant  provisions  of  the  Project  and 
Adjustment  Acts  and  which  gives  effect 
to  all  the  text  of  each  provision. 

The  comments  also  discussed  the 
question  of  interest  on  the  flood  control 
allocation.  One  commentor  submitted 
that  no  interest  is  applicable  to  this  sum. 
while  another  commentor  submitted  that 
the  proposed  interest  rate  of  3 
percentum  per  annum  is  too  low.  The 
following  discussion  will  first  address 
the  issue  of  whether  or  not  interest  is 
applicable  to  the  repayment  of  the  flood 
control  allocation. 

The  comments  disputing  the 
applicability  of  interest  to  the 
repayment  of  the  flood  control 
allocation  rely  heavily  upon  portions  of 
the  legislative  history  leading  up  to  the 
enactment  of  the  Adjustment  Act  in 
1940.  The  legislative  process  leading  up 
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to  the  Adjustment  Act  was  long  and 
convoluted.  Several  draft  proposals 
were  offered  but  were  not  enacted.  The 
Adjustment  Act  currently  addresses 
flood  control  repayment  as  follows: 

The  first  $2S;000,000  of  advances  made  to 
the  Colorado  River  Dam  Fund  for  the  project 
shall  b«  deemed  to  be  the  sum  allocated  to 
flood  control  by  section  B17a(b)  of  this  title 
and  repayment  thereof  shall  be  deferred 
without  interest  until  June  1, 1987,  after  which 
time  such  advances  so  allocated  to  flood 
control  shall  be  repayable  to  the  Treasury  as 
the  Congress  shall  determine  (43  U.S.C.  618f). 

The  commentor  included  in  its 
comments  what  it  referred  to  as  the 
"long  form"  of  section  7(d)  of  S.  4039,  a 
companion  bill  to  H.R.  9877.  as  follows: 

The  said  $25,000,000  allocated  to  flood 
control  shall  be  deemed  to  have  been  the  first 
advances  made  for  construction  purposes, 
and  shall  be  repaid  without  interest  after  full 
repayment  of  the  net  advances  in  such 
manner  as  Congress  may  hereafter  require 
(Letter  dated  May  30, 1985,  incorporated  by 
the  CRC  in  comments  dated  January  6, 1986). 
(Emphasis  added.) 

As  the  commentor  noted,  this  "long 
form"  language  is  what  prior 
imsuccessful  legislative  attempts  (H.R. 
6629  and  H.R.  6666)  contained,  regarding 
changes  to  the  then  existing  requirement 
for  repayment  of  the  flood  control 
allocation  in  the  Project  Act.  An 
important  element  is  the  prior 
unsuccessful  attempts  at  legislative 
change.  Had  the  language  of  H.R.  6629 
and  6666  or  the  "long  form"  of  S.  4039 
been  enacted,  the  commentor's  position 
might  have  more  substance.  In  this 
instance,  the  differences  in  language  do 
not  support  the  commentor's  position 
regarding  interest  being  applied  to  the 
flood  control  repajonent.  It  is  difficult  to 
argue  that  "shall  be  deferred  without 
interest  until  June  1, 1987,"  is  the  same 
as  "shall  be  repaid  without  interest  after 
full  repayment  of  the  net  advances."  All 
the  cited  legislative  history  does  not 
overcome  this  plain  difference  in 
wording  and  meaning. 

Examination  of  the  existing  statutory 
language  reinforces  Western's 
interpretation.  The  key  operative  phrase 
in  the  existing  law  concerning  the 
application  of  interest  to  flood  control 
repayment  is  "shall  be  deferred  without 
interest  until  June  1, 1987."  To  fully 
comprehend  the  meaning  of  this  phrase, 
one  must  keep  in  mind  the  existing 
provisions  of  the  Project  Act  that  were 
being  impacted  by  the  phrase.  The 
Project  Act  mandated  that  advances  for 
the  Project  included  the  sum  of 
$25,000,000  for  flood  control,  that  the 
flood  control  sum  was  to  be  repaid  to 
the  Treasury  along  with  all  other 
advances,  and  that  all  advances  would 
bear  interest  at  the  rate  of  4  percentum 


per  annum  (43  U.S.C.  617a(b)).  The 
interest  rate  was  changed  from  4  to  3 
percentum  per  annum  by  the 
Adjustment  Act.  The  existing  applicable 
law  at  the  time  the  Adjustment  Act  was 
being  considered  and  debated  required 
repayment  of  flood  control,  with 
interest.  Had  Congress  opted  only  for 
language  that  repayment  of  the  flood 
control  allocation  was  to  be  deferred 
until  June  1, 1987,  then  the  flood  control 
allocation  would  have  clearly  accrued 
interest  during  the  period  of  deferment. 
Had  Congress  opted  for  language  that 
the  flood  control  allocation  was  to  be 
repaid  without  interest,  after  full 
repayment  of  the  net  advances,  then 
interest  would  not  have  accrued  or  been 
payable  at  all.  Congress  did  consider, 
but  did  not  adopt,  this  very  language. 
Since  Congress  chose  language  that  only 
deferred  repajTnent  without  interest 
imtil  June  1, 1987,  the  logical 
interpretation  of  the  language  is  that 
interest  was  to  be  deferred  along  with 
repayment  only  until  the  stated  date. 
Interest  would  not  accrue  during  the 
period  of  deferment.  However,  interest 
is  due  and  payable  on  the  sums 
advanced  for  flood  control  starting  June 
1. 1987. 

Another  commentor  disputing 
Western's  proposed  treatment  of  the 
flood  control  allocation  repayment  took 
a  position  totally  different  from  the 
position  discussed  above.  This 
commentor  felt  the  flood  control 
allocation  was  due  in  total  on  June  1. 
1987.  Obviously,  this  balloon  payment 
concept  renders  moot  the  question  of 
interest  rate  and  amortization  period  for 
repayment  of  the  flood  control 
allocation.  The  commentor  did  indicate 
that  if  Western  felt  the  single  payment 
balloon  option  was  too  burdensome  for 
the  contractors,  a  short  period  of 
amortization  might  be  appropriate;  this 
short  period  being  one  "ratemaking" 
cycle  of  5  years.  This  commentor  took 
exception  to  Western's  proposed  50- 
year  amortization  period  and 
application  of  the  3  percent  interest  rate 
set  forth  in  the  Adjustment  Act. 

The  suggestion  that  the  flood  control 
allocation  becomes  due  in  total  as  a 
single  balloon  payment  on  June  1. 1987, 
the  date  the  congressional  deferment 
ends,  is  contrary  to  applicable  law.  First, 
section  617a(b)  of  the  Project  Act  cleariy 
established  that  the  flood  control 
allocation  was  not  required  to  be  repaid 
to  the  Treasury  within  the  first  50-year 
"period  of  amortization."  Section 
617a(b)  specifically  provided  that  if  the 
flood  control  allocation  was  not  repaid 
within  the  initial  amortization  period, 
then  a  stated  portion  of  the  net  revenues 
from  the  Project  after  this  initial 
repayment  period,  was  to  be  applied  to 


the  unpaid  balance  of  the  flood  control 
allocation.  The  key  here  is  that  Congress 
clearly  contemplated,  and  accepted,  the 
fact  that  the  flood  oontrol  allocation 
would  not  necessarily  be  repaid  within 
the  initial  50-year  amortization  period. 

Congress  revisited  the  issue  of 
repayment  of  the  flood  control 
allocation  in  1940.  In  the  Adjustment 
Act,  Congress  specificany  directed  that 
the  flood  control  allocation  would  not  be 
repaid  within  the  initial  50-year  period 
of  amortization  by  deferring  such 
repayment,  along  with  the  interest 
thereon,  until  June  1. 1987  (43  U.S.C. 
618f).  The  Adjustment  Act 
unequivocally  directed  that  the 
repayment  of  the  flood  control 
allocation,  with  interest,  was  deferred 
until  a  date  certain.  Congress  did  not 
state  that  the  repayment  was  being 
converted  from  an  extended  period  of 
amortization  to  a  single  balloon 
payment  scheme  with  the  final  payment 
due  on  a  date  certain. 

Had  Congress  intended  such  a  result, 
it  is  reasonable  to  assume  it  would  have 
so  stated  in  clear,  concise  terms. 
Without  such  a  definitive  statement  of 
intent,  one  can  only  look  at  the  existing 
law  for  implementation  of  flood  control 
repayment. 

The  Adjustment  Act,  in  section  618 
(including  recent  amendments  made  by 
the  Hoover  Power  Plant  Act),  expresses 
a  clear  intent  for  50-year  periods  of 
amortization  for  advances  to  the 
Colorado  River  Dam  Fimd.  Given  the 
directives  of  the  applicable  law 
regarding  repayment  of  the  flood  control 
allocation,  Western  declines  to  adopt 
the  concept  of  a  balloon  payment  due 
June  1, 1987. 

This  commentor  also  took  exception 
to  Western's  proposal  to  apply  3  percent 
interest  to  the  flood  control  allocation 
commencing  Jime  1, 1987,  and  to 
amortize  the  repayment  over  a  50-year 
period.  The  commentor  states  that  such 
a  result  is  contrary  to  the  provisions  of 
DOE  Order  RA  612a2.  dated  September 
20, 1979,  as  amended  (RA  6120.2).  The 
answer  to  these  two  exceptions  is  that 
RA  6120.2  is  not  the  appropriate, 
controlling  authority  to  determine  the 
interest  rate  to  be  charged  or  the 
amortization  period  for  the  repayment 
for  the  Project.  The  appropriate 
authority,  in  this  case,  is  the  Adjustment 
Act.  The  existing  law  specifies  both  the 
interest  rate  and  the  period  of 
amortization.  By  its  own  terms,  RA 
6120.2  allows  deviations  from  its 
provisions  when  authorized  by  statute. 
Moreover,  a  Federal  agency  does  not 
have  the  authority  to  overrule  a  specific 
congressional  mandpte  by 
administrative  fiat.  Given  the  mandate 
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of  sections  618  and  618e.  Western  has 
no  choice  concerning  the  appropriate 
rate  of  interest  to  be  apphed  and  the 
period  of  amortization  for  repayment  of 
the  flood  control  allocation. 

A  commentor  took  exception  to 
Western's  use  of  the  word  "within" 
instead  of  "over"  for  investment  cost 
recovery  periods.  As  was  previously 
noted  (see  51  FR 12333,  dated  April  10, 
1986),  applicable  statutory  provisions 
use  both  "within"  and  "over"  in 
addressing  repayment  of  Investment 
costs.  Congress  would  have  eliminated 
this  dual  usage  of  terms  in  its  amending 
provisions  of  the  Hoover  Power  Plant 
Act  had  it  deemed  such  dual  usage  a 
problem.  The  April  10, 1986,  Federal 
Register  Notice  also  pointed  out  that  use 
of  "within"  was  the  result  of  comments 
submitted  following  the  original 
publication  eS  Ae  propoeed  General 
Regulation*  in  May  1985.  Given  this  new 
concern.  Western  changed  the  reference 
from  "within"  to  "over."  as  the  comment 
suggests,  in  the  revisitms  made  to  the 
repeyment  provision  of  this  section. 

Another  conmientor  submitted 
comments  concetning  allowable  interest 
costs  for  reJmbnrfBnent  to  the  non- 
Federal  entities  advtuicing  funds  for  the 
uprating  program.  The  commentor 
proposed  imposing  a  celling  on 
allowable  inteiest  costs.  The  ceiling 
proposed  was  the  "Federal  rate  of 
interest  applicable  at  the  time  of  each 
advance."  The  relevant  portion  of  the 
Hoover  Power  Plant  Act  states: 

Those  amounts  advanced  by  non-Federal 
pmchaaers  shall  be  financially  Integrated  u 
capital  costs  with  other  proiact  costs  for  rate- 
setting  purposes,  and  shall  be  ratunwd  to 
those  purchasers  advancing  funds  throughout 
the  contract  period  throngh  credits  which 
include  interest  costs  incurred  by  such 
purchasers  for  funds  contributed  to  the 
Secretary  of  the  Interior  for  the  uprating 
program  (Section  B19a(f)). 

The  Hoover  Power  Plant  Act  makes 
no  provisions  for  placing  a  ceiling 
derived  from  the  cost  of  money  to  the 
Federal  government  on  the  amount  of 
interest  costs  that  may  be  reimbursed 
through  credits.  Instead,  the  statute 
describes  the  credits  purchasers  are 
entitled  to  receive  as  including  the 
"interest  costs  incurred  by  such 
purchasers"  [emphasis  supplied).  While 
prudent  action  should  be  expected  by  all 
parties  to  complete  the  requisite 
financing  arrangements,  Western 
believes  it  would  be  contrary  to  the 
statute  to  limit  the  amount  of  interest 
costs  allowable  to  some  composite 
Federal  interest  rate  in  effect  at  the  time 
various  advances  are  made.  Western 
believes,  however,  that  it  is  important  to 
scrutinize  interest  costs  to  ensure  the 


interest  costs  are  prudent  and  in  keeping 
with  normal  business  practice. 

The  relevancy  of  the  Boulder  City  Act 
of  1958  to  SS  904.6(c)(5)  and  904.15(a)  of 
the  revised  proposed  General 
Regulations  was  questioned  by  one 
commentOT.  Western  included  this 
reference  in  the  General  Regulations 
because  Boulder  City  was  originally  a 
Federal  camp  and  part  of  the  Project. 
The  Boulder  City  Act  of  1958  authorized 
the  transfer  of  the  Federal  property  to 
the  municipality  of  Boulder  City  upon 
incoiporation.  This  same  act  transferred 
the  Federal  Government's  rights  to 
power  for  Boulder  City  from  the  Pro)ect 
and  gave  the  municipaUty  the  same 
rights  to  deferred  payments  as  the  other 
Boulder  Canyon  Ptoject  contractors. 

Comments  on  the  repayment  periods, 
incorporated  into  this  section,  were 
minisfial.  One  commentor  requested  a 
separate  provision  for  the  repayment 
period  on  replacements.  The  Revenue 
Requirements  section  of  the  General 
Regulations  has  been  modified  to 
specify  "Capital  costs  of  investmenU 
and  replacements."  Western  believes 
that  this  modifrcation  addresses  the 
commentor's  concerns  that 
nq>Ia(»ineirt8  be  treated  as  a  capital 
cost  rather  than  an  annual  cost 

In  addition  to  the  comments 
addressed  above,  several  word  changes 
were  reeomraended  by  the  commentors. 
Most  of  these  changes  have  been 
incorporated  into  t^  final  version  of 
this  section.  This  section  has  been 
rewritten  to  match  more  closely 
Interi(H''a  general  regulations  and  to 
define  more  cleariy  the  revenoe 
requirements  to  be  used  in  development 
of  the  charges  for  electric  service.  The 
Repayment  Period  section  of  the  revised 
proposed  General  Regulations  has  been 
incorporated  into  this  section. 

Section  9CM.6    Charge  for  Capacity  and 
Firm  Energy.  Section  904.7 Base  Charge, 
and  Section  904.8  Lower  Basin 
Development  Fund  Contribution  Charge 

Western  is  combining  the  discussion 
of  these  sections  ctmceming  the  Base 
Charge  and  Lower  Basin  Development 
Fund  Contribution  Charge  (Contribution 
Charge).  While  the  Base  Charge  and  the 
Contribution  Charge  do  not  raise 
entirely  the  same  issues.  Western 
believes  its  overall  decision  on  charges 
should  consider  the  combined  effect  of 
the  Base  Charge  and  the  Contribution 
Charge  on  the  contractors.  Accordingly. 
Western  has  considered  specific  issues 
relating  to  the  Base  Charge  or  the 
Contribution  Charge  separately,  but  has 
evaluated  the  fairness  and  equity  of 
various  rate  designs  on  the  basis  of  the 
combined  effect  of  the  Base  Charge  and 


the  Contribution  Charge.  The  discussion 
on  charges  is  divided  as  follows: 

1.  Responsibility  to  Set  Rates 

2.  Overview  of  Western's  Efforts  to 
Resolve  the  Issues 

3.  Contribution  Charge 

4.  Base  Chaise 

5.  Description  of  Rate  Design 
Proposals 

6.  Analysis  of  Rate  Design  Proposals 

7.  Adopted  Rate  Design 

8.  Other  Comments 

1.  Responsibility  to  Set  Rates 

By  law.  Western  is  charged  with  the 
responsibility  to  establish  rates  for 
electrical  energy  generated  at  the 
ProjecL  The  Project  Act  provides  that 
such  rates  be  set  "with  a  view  to 
meeting  the  revenue  requirements  herein 
provided  for. . . ."  (43  U.S.C  617d(c)). 
The  Adjustment  Act  provides  that* 

TbeSecretaiy  .  .  .  is  hereby  authortsed 
and  directed  to.  and  be  shall,  pranulgefs 
cfauges,  or  the  basis  of  conputotioo  ttwreof. 
for  electrical  energy  generated  at  Hoover 
Dam.  computed  to  be  sufficient,  together  with 
other  net  revenues  from  the  project  to 
accomplish  the  following  purposes:  ...  [43 
U.&C.  818). 

Purdier 

The  Secretary  is  hereby  autliorized  from 
time  to  time  to  promulgate  such  regulations 
and  enter  Into  sadi  contracts  as  he  may  find 
necessary  or  appropriate  for  carrying  out  tlie 
purposes  of  this  suttdiapter  and  the  Project 
Act  .  .  ■  as  modified  hereby.  .  .  .  (43U.S.C. 
6iag). 

Included  in  this  authority  is  the 
administrative  discretion  necessary  to 
carry  out  the  statutory  directives 
regarding  rates  and  regulations 
concerning  electrical  energy  generated 
at  Hoover  Dam.  The  applicable  law 
does  not  mandate  that  any  particular 
rate  design  be  used.  The  law  does 
require  that  the  rate  design  used  must 
produce  sufficient  revenues  to  meet  the 
statutory  obligations  of  the  Project.  The 
Boulder  Canyon  Project  Act,  the  Boulder 
Canyon  Project  Adjustment  Act  and  the 
Hoover  Power  Plant  Act  require 
Western  to  exercise  this  administrative 
discretion  and  determine  a  rate  design 
for  the  Project  for  the  period  beginning 
June  1, 1987.  Additionally,  the  Hoover 
Power  Plant  Act  amended  the  Colorado 
Basin  Project  Act  of  1968  so  as  to  require 
the  rate  design  to  recover  specified 
amounts,  generally  referred  to  as  the 
"Contribution  Chaise." 

2.  Overview  of  Western's  Efforts  to 
Resolve  the  Issues 

As  discussed  previously,  Western 
believes  the  rulemaking  process  should 
give  great  weight  to  the  views  of  those 
persons  directly  affected  by  these 
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regulations.  This  is  especially 
appropriate  with  respect  to  the  rate 
design  for  the  Base  Charge  and  the 
Contribution  Charge.  Earlier  statutes 
relating  to  Hoover  and  the  Hoover 
Power  Plant  Act  mandate  the  level  of 
revenues  to  be  collected  by  the  charges, 
certain  entities  which  must  be  offered 
contracts,  and  the  amount  of  contingent 
capacity  and  associated  firm  energy 
allocated  to  each  such  entity.  Thus,  the 
remaining  significant  issue  is  developing 
a  rate  design  to  apportion  the  revenue 
requirements  among  the  contractors.  In 
this  situation,  each  contractor  possesses 
the  most  thorough  understanding  of  the 
issue  as  it  relates  to  that  contractor's 
own  circumstances.  In  the  aggregate,  the 
contractors  will  be  the  entities  directly 
affected  by  the  decision  on  rate  design. 
Accordingly,  throughout  this  rulemaking 
proceeding.  Western  has  encouraged  the 
contractors  to  discuss  the  issues  among 
themselves  and  attempt  to  develop  a 
common  position  on  rate  design. 

At  the  June  4, 1985,  public  information 
forum  on  the  proposed  General 
Regulations,  Western  indicated  that  rate 
design  would  be  discussed  during  a 
separate  public  process.  Interested 
parties  in  attendance  at  the  forum 
indicated  that  the  rate  design  should  be 
determined  in  the  General  Regulations 
in  order  to  assure  certainty  and  to 
permit  the  Hnancing  of  Reclamation's 
Hoover  uprating  program  to  proceed  as 
scheduled.  Western  indicated  that  it 
was  not  opposed  to  the  inclusion  of  the 
rate  design  in  the  General  Regulations. 
Western  also  indicated  that  it  would 
seriously  consider  any  rate  design  which 
all  of  the  allottees  could  agree  upon  and 
which  assured  collection  of  adequate 
revenues,  and  did  not  violate  the  law. 
Western  went  on  to  introduce  three 
possible  approaches  for  the  rate  design 
of  the  Base  Charge  and  the  Contribution 
Charge,  along  with  the  clearly  stated 
proviso  that  these  three  approaches 
were  not  the  only  possible  methods 
Western  would  consider.  Interested 
parties  were  requested  to  submit  any 
rate  design  they  felt  appropriate. 

In  July  1985,  Western  granted  a  90-day 
extension  of  the  comment  period  (50  FR 
30447,  July  26. 1985)  to  enable  the 
allottees  to  seek  agreement  among 
themselves  on  recommendations  for  a 
rate  design.  During  this  period.  Western 
met  upon  request  with  various  allottees 
to  supply  additional  information  and  to 
help  resolve  differences  on  these 
matters.  When,  late  in  the  90-day 
extension  period,  the  allottees  indicated 
that  they  were  unable  to  agree  among 
themselves  and  requested  assistance 
from  Western,  Western's  Boulder  City 
Area  Manager  met  with,  and  attempted 


to  mediate  among,  the  allottees.  This 
effort  was  unsuccessful.  Western  then 
issued  its  revised  proposed  General 
Regulations,  subsequently  provided 
additional  information  on  the  revised 
proposal,  and  held  several  public 
comment  foruma.  The  allottees  were  still 
unable  to  reach  accord  on  rate  design. 

In  a  further  attempt  to  help  the 
allottees  resolve  their  differences  on  the 
rate  design,  the  Under  Secretary  of  the 
Department  of  Energy  and  other  officials 
of  DOE  and  Western  met  with 
representatives  of  the  allottees  and 
requested  that  they  try  to  develop  a 
proposal  on  the  fate  design  that  would 
be  acceptable  to  all  parties.  The 
comment  period  on  the  revised  proposed 
General  Regulations  was  reopened  for  2 
weeks  to  allow  the  allottees  time  to 
discuss  their  concerns  and  submit 
additional  comments.  Notwithstanding 
these  efforts,  the  allottees  have  not 
submitted  a  common  position  on  rate 
design.  Rather,  the  allottees  have 
continued  throughout  the  process  to  be 
divided  into  two  groups. 

One  group  is  comprised  of  CRC;  APA; 
MWD;  and  the  California  cities  of 
Glendale,  Pasadena,  Burbank,  Banning, 
Azusa,  Anaheim,  Colton,  and  Riverside 
(identified  as  the  Joint  Allottees).  The 
other  group  includes  LADWP  and  SCE 
(hereinafter  called  the  LADWP-SCE 
Group  *). 

Although  these  two  groups  did  not 
agree  upon  a  common  position,  their 
positions  did  evolve  during  the  course  of 
this  rulemaking.  In  the  earlier  stages  of 
the  proceeding,  each  group  presented  at 
least  one  rate  design  which  distinctly 
favored  the  major  renewal  entities 
contained  in  thai  group  when  compared 
to  the  current  allocation  of  economic 
burdens  among  the  allottees.  The  final 
positions  of  both  groups,  however, 
would  result  in  all  the  allottees'  being 
treated  more  nearly  the  same  as  under 
the  existing  system.  Thus,  while 
consensus  was  not  achieved,  Western 
believes  the  efforts  to  achieve  a 
common  position  were  constructive. 
This  process,  along  with  its  analysis  of 
the  various  proposals  submitted,  has 
helped  Western  to  identify  a  range  of 
reasonableness  within  which  the  effects 
of  the  rate  design  for  the  period 
beginning  June  1. 1987,  will  treat  all  the 
contractors  in  an  evenhanded  manner 
consistent  with  the  Hoover  Power  Plant 
Act.  , 

*  The  city  of  Vernon  submitted  separate 
comments  of  its  own.  However,  those  comments 
generally  supported  and  agreed  with  the  positions 
taken  in  the  LADWP-SCE  Group's  comments  on 
these  sections. 


3.  Contribution  Charge 

The  Contribution  Charge  is  a 
statutorily  mandated  amount  which  is  to 
be  included  in  the  '•ales  charged  to  the 
Hoover  allottees.  The  statute  provides 
that  rates  charged  to  purchasers  in 
Arizona  are  to  include  the  "equivalent 
or'  4'/2  mills  per  kilowatthour  (kWh). 
whereas  the  rates  charged  to  purchasers 
in  California  and  Nevada  are  to  include 
the  "equivalent"  (of)  2Vi  mills  per  kWh. 
The  revenues  to  be  produced  by  the 
Contribution  Charge  are  required  to  be 
used  for  certain  statutorily  specified 
purposes. 

The  issue  regarding  the  Contribution 
Charge  is  over  how  the  revenues  to  be 
raised  by  it  are  to  be  apportioned  and 
collected.  More  specifically,  the  issue 
involves  whether  the  revenues  required 
to  be  raised  by  means  of  the 
Contribution  Charge  are  to  be  collected 
based  upon  energy  sales  alone,  or 
alternatively,  partly  upon  energy  sales 
and  partly  upon  capacity  sales. 

It  must  be  explained  at  the  outset  that 
the  controversy  over  the  Contribution 
Charge  has  a  financial  impact  only  upon 
the  purchasers  in  California.  Since  there 
is  effectively  only  one  purchaser  in 
Nevada  (CRC)  "  and  only  one  purchaser 
in  Arizona  (APA),  how  the  Contribution 
Charge  revenue  requirement  for  each  of 
those  states  is  apportioned  and 
collected  as  between  energy  and 
capacity  makes  no  difference.  That  is  to 
say,  regardless  of  whether  the 
Contribution  Charge  for  each  of  those 
two  States  is  collected  100  percent  from 
energy  sales,  or  100  percent  from 
capacity  sales,  or  partly  from  energy 
sales  and  partly  from  capacity  sales,  the 
CRC  and  the  APA  will  pay  virtually  the 
same  total  dollar  amount.  As  will  be 
seen,  the  foregoing  is  not  true  in 
California  where  there  are  multiple 
purchasers. 

An  illustration  will  help  to  point  up 
the  differences  in  approach  of  the  two 
groups  with  regard  to  how  the 
Contribution  Charge  should  be 
collected.  Assume  for  the  purposes  of 
illustration  that  the  energy  made 
available  to  California  purchasers  in  a 
year  is  2,531,023,000  kWh.  Based  upon 
that  assumption  the  amount  of  revenue 
which  the  Hoover  Power  Plant  Act 
indicates  should  be  raised  through  the 
Contribution  Charge  in  that  year  in 
California  is  $6,327,558  (2,531,023,000 
kWh  X  the  equivalent  of  2Vi  mills  per 
kWh  =  $6,327,558).  The  question  then 
becomes  how  the  $6,327,558  is  to  be 
apportioned  and  collected. 


*  The  impact  of  Boutder  City  is  negligible. 
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The  LADWP-SCE  group  contended 
that  it  should  be  apportioned  and 
collected  based  solely  upon  the  energy 
available  to  each  purchaser.  That 
approach  amounts  to,  and  results  in. 
each  California  purchaser  being  charged 
2^2  mills  per  kWh  of  energy  purchased. 
Under  this  approach,  the  capacity 
allocations  of  each  purchaser  are  simply 
not  a  factor  which  is  considered.  This 
approach  is  financially  advantageous  to 
California  contractors  such  as  LADWP 
and  SCE  which  have  small  energy 
allocations  relative  to  their  capacity 
allocations.  That  is  true,  of  course, 
because  they,  having  relatively  little 
energy  compared  to  capacity,  will  pay  a 
smaller  portion  of  the  total  revenues  to 
be  raised  in  California  through  the 
Contribution  Charge  when  those  are 
apportioned  and  collected  based  solely 
on  energy  than  would  be  true  if  those 
revenues  were  apportioned  and 
collected  partly  on  capacity  allocations. 
The  Joint  Allottees,  on  the  other  hand, 
contended  that  the  revenues  to  be  raised 
through  the  Contribution  Charge  should 
be  apportioned  and  collected  based 
upon  capacity  and  ener;^.  As  previously 
noted,  this  approach  does  not  financially 
impact  purchasers  in  Nevada  and 
Arizona,  but  does  RnanciaUy  impact 
purchasers  In  California.  The  50-56 
proposal  of  the  Joint  AHottees,  as 
applied  to  California,  illustrates  the 
differences  in  impact.  Under  that 
proposal,  50  percent  of  the  revenues 
required  to  be  raised  through  the 
Contribution  Charge  would  be 
apportioned  and  collected  based  upon 
the  energy  available  to  the  California 
purchasers,  while  50  p«t:ent  would  be 
apportioned  and  collected  based  upon 
the  contingent  capacity  available  to  the 
California  purchasers.  In  the  illustration, 
the  revenues  to  be  raised  in  a  year 
through  the  Contribution  Charge  for 
California  as  a  whole,  as  noted,  would 
be  the  equivalent  of  2V4  mills  times  the 
total  assumed  California  energy 
purchases  of  2,531.023,000  kWh,  or 
$6,327,558.  If  one  half  of  that  total 
amount  is  apportioned  to,  and  collected 
from,  energy  sales,  that  will  result  in  a 
charge  of  $.00125  per  kWh  ($6,327,558 
divided  by  2  =  $3,163,779  divided  by 
2,531.023,000  kWh  =  .00125).  The  other 
one  half  would  be  apportioned  on,  and 
collected  trased  upon,  capacity  sales. 
That  would  result  in  a  charge  per 
kilowatt  (kW)  of  $2.6»for  the  year 
($3,163,779  divided  by  1,177.000  kW 
allocated  to  California  under  the  Hoover 
Power  Plant  Act  of  1984  =  $2.89  per 
kW).  The  difference  in  the  impact  of 
these  two  approaches  is  illustrated  by 
looking  at  two  California  purchasers  at 
the  extremes.  MWO  has  tt  large  energy 


allocation  relative  to  its  capacity 
allocation,  while  the  reverse  is  true  of 
SCE.  The  following  table  illustrates  in 
this  example  the  financial  impact  on 
each  under  the  two  approaches. 


100  percent 

oneneray 

SOperoeni 

percent 
capacitir 

MWO 

1.191.974.000  KWh 

247,500  kW 

S3.229.935 

t1.6l4.967 
666.775 

Total  paid 

3.229.935 

2JM0.742 

SCE 
250.694.000  kWh.. 

277.500  KW 

626.735 

313J87 
746.475 

Total  paid 

626.735 

1.059.842 

Thus,  just  as  was  the  case  with  the 
100  percent  on  energy  approach  favoring 
certain  parties,  it  can  be  seen  that  it  is 
financially  advantageous  to  parties  such 
as  MWD.  with  a  laige  energy  allocation 
relative  to  its  capacity  allocation,  to 
have  part  of  the  revenues  required  to  be 
collected  through  the  Contribution 
Charge  apportioned  to  and  collected 
based  upon  capacity,  rather  than  solely 
upon  energy. 

The  comments  and  arguments  of  the 
parties  with  respect  to  this  issue  focused 
primarily  upon  the  proper  statutory 
construction  of  the  language  imposing 
the  Contribution  Charge.  These  matters 
are  discussed  hereinafter. 

The  Contribution  Chaige  is  a  recent 
statutory  requirement  for  inclusion  in 
the  rates  charged  to  purchasers  of  power 
from  the  Project.  The  Hoover  Power 
Plant  Act  amended  paragraph  (2)  of 
section  403(c)  of  the  Colorado  River 
Basin  Project  Act  of  1968  (43  U.S.C. 
1543)  by  adding  the  following: 

Provided  however,  that  for  the  Boulder 
Canyon  project  commencing  June  1. 1987.  and 
for  the  Parker-Davis  project  commencing  June 
1.  2005,  and  until  the  end  of  the  repayment 
period  for  the  Central  Arizona  projeist 
described  in  section  301(a)  of  ttiis  Act,  the 
Secretary  of  Energy  shall  provide  for  surplus 
revenues  by  including  the  equivalent  of  4V4 
mills  per  kilowatthour  in  the  rates  charged  to 
purchasers  in  Arirona  for  application  to  the 
purposes  specified  in  subsection  (f)  of  this 
section  and  by  including  the  equivalent  2Vi 
mills  per  kilowatthour  in  the  rates  charged  to 
purchasers  in  California  and  Nevada  for 
application  to  the  purposes  of  subsection  (g) 
of  this  section  as  amended  and 
supplemented:  Provided  further,  that  after  the 
repayment  period  for  said  Centra!  Arizona 
project,  the  equivalent  of  2V4  mills  per 
kilowatthour  shall  l>e  included  by  the 
Secretary  of  Energy  in  the  rates  charged  to 
purchasers  in  Arizona,  Caiifomia.  and 
Nevada  to  provide  revenues  for  application 
to  the  purposes  of  said  subsection  (g)  of  this 
ftection  (98  Stat.  1333.  section  102(c)). 

Controversy  regarding  the  proper  rate 
design  to  be  used  in  apportioning  and 


collecting  the  Contribution  Chaige 
centered  around  the  correct  statutory 
construction  of  the  foregoing  language. 
The  LADWP-SCE  Group  construed  the 
statute  to  mandate  that  100  percent  of 
the  Contribution  Chaige  must  be  applied 
to  the  energy  sales  of  the  Proj^t,  to  the 
exclusion  of  capacity  sales.  The  Joint 
Allottees  construed  the  statute  as 
evidencing  an  intention  that  the 
Contribution  Charge  be  split  between 
both  capacity  and  energy  sales  from  the 
Project.  The  positions  of  the  two  groups 
were  based,  in  large  part,  on  their 
differing  legal  interpretations  of  the 
words  "equivalent"  (of),  "rates."  and 
"purchasers." 

The  Joint  Allottees'  construction  of  the 
language  may  be  summarized  as 
follows: 

(a)  The  word  "equivalent"  does  not  mean 
"the  same  as"  but  rather  "of  equal  force  or 
value."  The  use  of  the  phrase  "equivalent" 
(of)  indicates  that  Congress  was  not  simply 
mandating  a  charge  of  2V4  miUs  per  kWh.  If 
that  had  been  what  Congress  intended.  th% 
words  "equivalent"  (of)  would  have  been 
omitted  from  section  102(c)  so  arlo  simply 
require  "including  2W  mUls  per  kWh  in  the 
energy  rate  charged  to  purchasers  in 
Caiifomia  .  .  ."  Moreover,  those  words 
cannot  properiy  be  ignored.  The  Joint 
Allottees  reliettnipon  the  rule  of  statutory 
construction  to  the  effect  that  every  word  of  a 
statute  must  be  given  meaning  if  possible. 

(b)  The  use  of  the  plural  form  of  "rates"  is  a 
reference  to  the  energy  rate  and  capacity 
rate,  thus  indicating  that  the  Contribution 
Charge  was  to  l>e  rectwiped  throu^  eadi. 

(c)  The  word  "purchasers"  should  be 
construed  to  refer  to  purchasers  in  the 
general  or  collective  sense  and  to  thus  mean 
all  of  the  purchasers  in  each  state  as  a  group. 
By  construing  the  word  "pundtasers"  as 
referring  not  to  indi«'idual  purchasers — but 
rather  to  the  purchasers  in  a  given  state  as  a 
group — the  statute  would  not  require  each 
individual  purchaser  in  the  state  to  pay 
exactly  2V4  mills  per  kWh  for  energy 
pim:hased. 

The  upshot  of  the  Joint  Allottees' 
statutory  construction  was  their 
conclusion  that  the  provision  indicated 
an  intention  that  the  total  annual 
Contribution  Charge  revenue 
requirement  for  each  of  the  three  states 
was  intended  to  be  recouped  partly 
based  upon  energy  sales  and  partly 
based  upon  capacity  sales.  In  particular, 
the  Joint  Allottees  argued  that  the 
reference  to  "purchasers"  in  the  Hoover 
Power  Plant  Act  refers  to  the  purchasers 
in  each  state  as  a  group  in  the  collective 
sense  and  that  the  statute  is  fully 
complied  with  as  long  as  all  the 
purchasers  in  any  one  state  are 
collectively  paying  the  amount  which  is 
the  equivalent  of  2V^  mills  per  kWh  for 
the  total  kWh  delivered  to  all  of  the 
purchasers  in  that  state. 
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The  statutory  construction  of  the 
LAOWP-SCE  Group  may  be 
summarized  as  follows: 

(a)  The  word  "equivalent"  means  "equal 
to." 

(b)  The  word  "rates"  refers  to  either  rates 
in  general  or  to  energy  rates.  (The 
construction  of  this  word  does  not  appear  to 
be  an  essential  element  of  construction  by 
this  Group.) 

(c)  The  word  "purchasers"  refers  to  the 
individual  purchasers  in  each  state.  They 
assert  that  "purchasers"  is  used  three  times 
in  section  102(c).  which  establishes  the 
charge,  twice  in  section  20S(a)(l](B)  and  once 
in  section  105(a)(1)(C). 

The  LADWP-SCE  Group  Contended 
the  statutory  language  mandated  that 
the  Contribution  Charge  be  recouped 
entirely  based  on  energy  sales.  The 
construction  of  the  word  "purchasers"  to 
refer  to  each  individual  purchaser  in  a 
given  state  is  a  crucial  premise  in  the 
overall  result  contended  for  by  the 
LADWP-SCE  Group.  That  is  true 
because  such  construction,  in  turn, 
affects  how  the  word  "equivalent" 
should  be  properly  interpreted. 
Specifically,  if  the  word  "purchasers" 
refers,  for  example,  to  each  individual 
purchaser  in  California  and  the  statutory 
mandate  is  to  include  the  equivalent  of 
2Vz  mills  per  kWh  received  by  each 
individual  purchaser  in  the  rates  of  each 
such  individual  purchaser,  that 
precludes  apportioning  and  charging 
part  of  the  Contribution  Charge  on  the 
basis  of  capacity  as  advocated  by  the 
Joint  Allottees.  For,  if  that  were  done, 
the  Contribution  Charge  to  each 
individual  piu'chaser  will  not  be  equal  to 
or  equivalent  of  2%  mills  per  kWh  for 
each  kWh  purchased  by  each  individual 
purchaser. 

*  The  point  that  each  individual  allottee 
would  not  pay  the  equivalent  of  2% 
mills  per  kWh  if  the  Contribution 
Charge  were  apportioned  partly  on  the 
basis  of  capacity  was  made  by  the 
LADWP-SCE  Group  in  analyzing  the 
effects  of  the  Joint  Allottees'  proposal  to 
apportion  and  charge  the  Contribution 
Charge  in  California  50  percent  on 
energy  and  50  percent  on  capacity.  The 
LADWP-SCE  Group  presented  an 
example  illustrating  that  the  50-50 
assessment  method  would  require 
LADWP  to  pay  in  effect  3.14  mills 
instead  of  2.5  mills  per  kWh,  resulting  in 
an  increased  annual  cost  of  $446,722.  or 
$13.4  million  over  the  30-year  contract 
period.  SCE  would  pay  in  effect  4.23 
mills  instead  of  2.5  mills  per  kWh, 
resulting  in  an  increased  annual  cost  of 
$432,576,  or  $12.97  million  over  the  30- 
year  contract  period.  MWD,  however, 
would  pay  in  effect  1.76  mills  instead  of 
2.5  mills  per  kWh.  resulting  in  a 
decreased  annual  cost  of  $949,666.  or 


about  $28.5  million  less  over  the  30-year 
contract  period. 

Both  the  Joint  Allottees  and  the 
LADWP-SCE  Group  presented  lengthy 
comments  and  analyses  of  the 
background  and  legislative  history  of 
the  Contribution  Charge,  citing  various 
facets  of  that  material  as  being 
supportive  of  their  respective  positions. 
In  that  regard,  the  LADWP-SCE  Group 
attempted  to  marshal  support  for  the 
position  that  the  Contribution  Charge 
was  intended  to  be  a  continuation  of 
what  it  contended  was  the  past  practice 
of  collecting  similar  types  of  "surplus 
revenues"  from  the  dam  and 
appurtenances  charges  (i.e.,  charges 
which  are  cojiiparable  to  an  energy 
charge).  Thejpint  Allotteea..arnong 
other  things,  emphasized  the  use  of  the 
word  "power"  in  various  statements 
made  by  various  Government  officials 
and  members  of  Congress  in  the 
development  of  the  Hoover  Power  Plant 
Act  and  in  what  It  contended  was  the 
evolution  of  the  "equivalent  of 
language  through  various  drafts. 
Additionally,  the  Joint  Allottees 
contended,  largely  in  rebuttal  to  the 
position  argued  by  the  LADWP-SCE 
Group,  that  Confess  was  primarily 
concerned  with  ensuring  that  the 
Contribution  Charge  would  result  in 
producing  the  anticipated  surplus 
revenues  to  be  used  for  the  statutorily 
specified  purposes — not  with  mandating 
a  given  rate  design  as  would  be  the  case 
under  the  LADWP-SCE  Group's 
construction. 

Western  has  carefully  reviewed  the 
background  and  legislative  history 
material  presented  by  both  sides. 
Western  has  concluded  that  this 
material  is  simply  not  persuasive  in 
support  of  the  construction  contended 
for  by  either  side.  In  short,  the 
legislative  history  does  not  clearly 
indicate  an  intention  regarding  how  the 
Contribution  Charge  was  to  be  collected 
as  between  energy  and  capacity. 

Western  is  similarly  unpersuaded  that 
the  relevant  statutory  language 
mandates  that  the  Contribution  Charge 
be  placed  upon  both  energy  and 
capacity  sales.  In  that  regard,  the  plain 
meaning  of  "equivalent  of  would  at 
most  appear  to  permit  rather  than  to 
mandate  application  of  the  Contribution 
Charge  to  both  capacity  and  energy 
components.  Moreover,  since  no 
particular  rate  design  or  split  is  set  out 
in  the  pertinent  language  of  the  statute  it 
would  seem  obvious  that  Congress 
necessarily  intended  that  Western  use 
its  discretion  in  the  rate  design  used  to 
collect  the  Contribution  Charge. 

The  Joint  Allottees,  in  their  comments 
on  this  topic,  recognized  the 
discretionary  aspects  of  the  relevant 


language.  Thus,  they  ebserved  in  their 
comments  of  October  23, 1985,  as 
follows: 

"By  use  of  the  word  "equivalent,"  Congress 
plainly  left  to  Western's  discretion  the 
allocation  of  those  dollars  in  the  design  of 
rates  for  the  Boulder  Capycn  Pro)ect.  That 
discretion — to  allocate  the  Contribution 
Charge  between  the  rate  components  for 
capacity  and  energy — was  intended.  It  is  the 
logical  consequence  of  quantification  of  the 
1968  requirement  for  "surplus." 

Equally  unpersuasive  as  the 
contention  that  the  "equivalent" 
language  compels  allocation  to  capacity 
and  energy  is  the  Joint  Allottees 
argument  concerning  the  significance  of 
the  congressional  use  of  the  plural  form 
of  "rate"  in  section  102(c).  Given  that 
Congress  did  not  clearly  establish  any 
particular  rate  design  for  the  Project  for 
the  period  beginning  June  1, 1987,  the 
argument,  without  more,  that " 
congressional  use  of  the  word  "rates"  in 
section  102(c)  was  a  deliberate 
collective  reference  to  capacity  and 
energy  rates  is  unpersuasive.  Rather, 
Western  concludes  that  the  use  of  the 
word  "rates,"  if  anything,  suggests  a 
congressional  intent  to  permit  Western 
the  flexibility  to  adopt  a  rate  design 
with  one  or  more  rates  which  would 
produce  the  Contribution  Charge 
revenues  required. 

On  the  other  hand,  the  LADWP-SCE 
Group  argued  that  Western  was 
required  by  the  Hoover  Power  Plant  Act 
to  assess  100  percent  of  the  Contribution 
Charge  to  the  energy  rate,  and  since 
Western  was  proposing  such  an 
assessment,  the  Group  was  in  agreement 
with  Western.  Although  Western  has 
decided  to  continue  the  approach 
reflected  in  its  revised  proposed 
regulations  and  to  assess  100  percent  of 
the  Contribution  Charge  to  the  energy 
component,  it  has  not  based  that 
decision  on  the  statutory  construction  or 
legal  theory  advocated  by  the  LADWP- 
SCE  Group.  Western  believes  that  the 
use  of  "equivalent"  (of)  recognizes  the 
fact  that  the  Hoover  Power  Plant  Act 
does  not  mandate  a  particular  rate 
design  and  thus  is  intended  to  give 
Western  the  flexibility  to  include  the 
specified  Contribution  Charges  in 
whatever  rate  design  Western  adopts.  In 
the  context  of  a  Base  Charge  rate  design 
such  as  the  one  Western  has  adopted, 
which  has  both  an  energy  and  capacity 
component.  Western  believes  the  best 
way  to  achieve  the  statutory  goals  of 
assessing  a  Contribution  Charge 
equivalent  of  the  required  2%  or  4V4 
mills  per  kWh  is  to  assess  100  percent  of 
the  charge  to  the  energy  component.  The 
practical  considerations  which  Western 
identified  in  its  April  10, 1986,  Federal 
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Register  notice  for  doing  this  remain 
valid.  By  any  mathematical  standard 
and  under  any  definition,  charging  2Vi 
mills  per  kWh  is  the  "equivalent  of  a 
Contribution  Charge  of  2V4  mills  per 
kWh. 

Moreover,  requiring  each  purchaser  in 
a  State  to  pay  the  Contribution  Charge 
on  the  basis  of  the  energy  it  actually 
receives  will  result  in  both  each 
individual  purchaser  in  California 
paying  the  equivalent  of  2  Vi  mills  per 
kWh  received  by  that  purchaser  and  the 
purchasers  in  California  as  a  group 
paying  the  total  dollar  amount  of 
Contribution  Charge  revenues  for  that 
State  which  results  from  the 
multiplication  of  2V4  mills  per  kWh 
times  the  kWh  available  to  California 
purchasers. 

After  detailed  analysis  and 
consideration,  Western  has  concluded 
that  the  section  does  not  require  any 
changes  to  its  provisions  as  published 
on  November  29, 1985.  By  placing  the 
charge  entirely  on  energy.  Western  has 
clearly  met  the  intent  of  Congress  that 
the  revenues  to  be  raised  through  the 
Contribution  Charge  will  be  collected 
and,  also,  has  avoided  charging  some 
individual  contractors  in  California 
more  or  less  than  2V4  mills  per  kWh. 

4.  Base  Charge 

The  Base  Charge  is  composed  of  a 
capacity  component  and  an  energy 
component.  The  Base  Charge  is 
designed  and  intended  to  produce 
revenues  which  will  recoup  all  of  the 
costs  and  statutorily  imposed  Tmancial 
obligations  of  the  Project  with  the 
exception  of  the  revenues  which  the 
Hoover  Power  Plant  Act  (by  amending 
the  Colorado  River  Basin  Project  Act) 
specifies  are  to  be  recovered  through  the 
Contribution  Charge.  The  specific  types 
of  costs  and  statutorily  imposed 
financial  obligations  of  the  Project 
which  the  Base  Charge  is  intended  to 
recoup  are  those  which  are  identified  in 
§  904.5(b)  of  the  General  Regulations. 

From  the  outset  of  this  rulemaking, 
Western  has  proposed  that  there  would 
be  two  components  of  the  Base  Charge. 
One  component  would  be  an  "energy 
component"  consisting  of  a  charge  of  a 
specified  mills  per  kWh  amount  for  each 
kWh  of  energy  sold  from  the  Project. 
The  other  component  would  be  a 
"capacity  component"  consisting  of  a 
specified  dollar  amount  per  kW  of 
capacity  to  which  each  allottee  is 
entitled  during  a  specified  time  period. 
The  energy  charge  and  the  capacity 
charge  would  be  uniform  with  respect  to 
all  sales  of  energy  and  capacity  from  the 
Project  (i.e.,  would  not  vary  with  the 
identity  of  the  purchaser).  This  dual 
component  rate  design  approach  is  a 


standard  method  of  charging  for  electric 
power. 

Western  also  proposed  that  the  total 
revenue  requirement  amount  which  was 
to  be  recouped  through  the  Base  Charge 
would  be  divided  between  the  energy 
component  and  the  capacity  component 
by  applying  an  appropriate  percentage 
split  to  the  total  Base  Charge  revenue 
requirement  amount.  Applying  that 
percentage  split  to  the  total  Base  Charge 
revenue  requirement  amount  would  thus 
result  in  the  dollar  amount  to  be 
recouped  through  the  energy  component 
and  the  dollar  amount  to  be  recouped 
through  the  capacity  component.  The 
total  dollar  amount  to  be  recouped  from 
energy  over  the  remaining  years  in  the 
repayment  period  is  then  divided  by  the 
number  of  years  remaining  in  the 
repayment  period  in  order  to  calculate 
the  estimated  average  annual  revenue 
from  the  energy  Component  which  is 
required  to  be  recouped  each  year.  That 
amount  of  estimated  average  annual 
revenue  to  be  recouped  through  the 
energy  component  is  then  divided  by  the 
estimated  average  annual  energy 
estimated  to  be  available  in  order 
thereby  to  derive  an  actual  mills  per 
kWh  energy  charge.  The  average  annual 
energy  estimated  to  be  available  is 
derived  by  taking  the  total  energy 
expected  during  the  remainder  of  the 
i!Bpayment  period  and  dividing  that 
number  by  the  number  of  years 
remaining  in  the  repayment  period. 

"Hie  total  dollar  amount  to  be 
recouped  from  capacity  over  the 
remaining  years  in  the  repayment  period 
is  divided  by  the  number  of  years 
remaining  in  the  repayment  period  in 
order  to  calculate  the  estimated  average 
annual  revenue  required  to  be  recouped 
from  capacity.  That  average  annual 
revenue  amount  is  then  divided  by  the 
estimated  average  annual  capacity 
rating  of  the  Project  in  order  thereby  to 
derive  the  actual  dollar  per  kW  capacity 
charge.  The  estimated  average  annual 
capacity  rating  of  the  Project  is  derived 
by  taking  the  total  capacity  rating  of  the 
Project  expected  during  the  remainder  of 
the  repayment  period  and  dividing  that 
number  by  the  number  of  years 
remaining  in  the  repayment  period.  The 
capacity  rating  of  the  Project  will  be 
based  on  the  estimated  powerplant 
output  capability  with  all  units  in 
service  at  498  feet  of  net  effective  head 
or  1,951,000  kW,  whichever  is  less. 
Oversimplifying  somewhat  and 
merely  by  way  of  illustration,  if  the 
estimated  average  annual  Base  Charge 
revenue  requirement  for  a  year  was 
determined  to  be  $100  million  and  the 
appropriate  percentage  split  were 
determined  to  be  50  percent  from 
capacity  and  50  percent  from  energy. 


then  the  capacity  charge  would  be 
designed  to  recoup  a  total  of  $50,000,000 
over  the  year  and  the  energy  charge 
would  be  designed  to  recover 
$50,000,000  over  the  year.  Carrying  the 
illustration  further,  assuming  the 
average  annual  kWh  available  are 
4.527,001,000,  then  the  energy  charge 
would  be  set  at  the  $0.01104/kWh  level 
needed  to  produce  the  $50,000,000  of 
energy  charge  revenue  requirements 
($50,000,000  H-4,527,001,000 
kWh=$0.01104/kWh).  Similarly, 
assuming  the  average  annual  capacity 
rating  is  1,951,000  kW,  the  capacity 
charge  would  be  set  at  the  $2S.63/kW 
level  needed  to  produce  the  $50  million 
of  capacity  charge  revenue  requirements 
($50,000,000^  1,951,000  kW  =$25.63/ 
kWJ.  (For  the  sake  of  simplicity,  the 
illustration  assumes  an  annual  $/kW 
charge  rather  than  a  monthly  $/kW 
charge.) 

It  is  the  determination  of  what  is  the 
appropriate  capacity/energy  percentage 
split  (i.e.,  comparable  to  the  50-50  split 
in  the  foregoing  example)  to  be  applied 
to  the  total  Base  Charge  revenue 
requirement  amount  which  has 
prompted  widely  divergent  views  and 
prolonged  controversy.  That  controversy 
arises  out  of  the  differing  economic 
impacts  which  various  percentage  splits 
have  upon  various  allottees. 

Simply  put,  the  varying  economic 
impact  arises  out  of  the  fact  that  the 
allottees  have  been  allotted  different 
amounts  of  capacity  in  proportion  to 
energy  under  the  terms  of  the  Hoover 
Power  Plant  Act  of  19&4.  Some  allottees 
have  been  allotted  large  amounts  of 
capacity  relative  to  the  amount  of 
energy  which  they  have  been  allotted. 
LADWP  and  SCE  fall  in  this  category. 
For  those  allottees  it  is  financially 
advantageous  to  have  the  capacity 
charge  as  low  as  possible  and  the 
energy  charge  as  high  as  possible. 
Consequently,  it  is  advantageous  to 
those  allottees  to  have  a  relatively  low 
percentage  of  total  revenue 
requirements  recouped  through  the 
capacity  component  and  a  relatively 
high  percentage  of  those  revenue 
requirements  recouped  through  the 
energy  component.  On  the  other  hand, 
some  allottees  have  been  allotted  a 
large  amount  of  energy  relative  to  the 
amount  of  capacity  allotted  them.  MWD 
falls  in  this  category.  For  them  it  is 
financially  advantageous  to  have  the 
energy  charge  as  low  as  possible  and 
the  capacity  charge  as  high  as  possible. 
Consequently,  it  would  be  advantageous 
to  them  to  have  a  high  percentage  of 
total  costs  allocated  to  capacity  and  a 
low  percentage  allocated  to  energy. 
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5.  Deacrjption  of  Rate  Design  Proposals 

In  view  of  the  prolonged  nature  of  this 
rulemaking  and  the  multiplicity  of  rate 
design  proposals  which  were  suggested, 
it  will  be  helpful  to  briefly  review  the 
chronology  of  those  proposals. 

Western  published  its  initial  proposed 
General  Regulations  on  May  17, 1985  (50 
FR  20732).  Those  proposed  regulations, 
while  indicating  that  the  Base  Charge 
would  contain  both  a  capacity 
component  and  an  energy  component, 
did  not  specify  how  costs  would  be 
recovered  as  between  the  two 
components.  Rather,  those  proposed 
regulations  indicated  that  the  manner  of 
such  division  would  be  determined  in  a 
future  public  process.  Similarly,  no  rate 
design  for  the  Contribution  Charge  was 
specifled  or  proposed  in  those 
regulations. 

On  June  4, 1985,  Western  held  a  public 
information  forum  with  regard  to  the 
May  17th  proposed  General  Regulations. 
In  the  course  of  that  forum.  Western 
mentioned  three  possible  Base  Charge 
rate  design  approaches.  Those  possible 
approaches  were  described  as  being  a 
traditional  method,  where  the  capacity 
component  included  the  fixed  costs  of  a 
project  and  the  energy  component 
included  the  annualized  costs;  the 
historical  (Hoover)  method,  where  the 
capacity  component  included  all  of  the 
costs  associated  with  generating 
machinery  and  associated  equipment, 
and  the  energy  component  included  all 
of  the  costs  associated  with  the  dam  and 
appurtenant  works;  and  an  equitable 
split  method,  where  all  costs  would  be 
equitably  split  between  an  energy 
component  and  a  capacity  component 
based  upon  a  percentage  split  rather 
than  attempting  to  put  costs  into  various 
categories  and  formulas.  Western 
stressed  that  by  presenting  these 
alternatives  it  did  not  intend  to  imply 
that  they  were  the  only  alternatives  it 
would  consider  or  that  the  same  method 
would  be  used  for  the  Base  Charge  and 
the  Contribution  Charge. 

On  September  24, 1985,  the  Joint 
Allottees  proposed  that  the  Base  Charge 
be  divided  50  percent  to  capacity  and  50 
percent  to  energy  (hereinafter  "50-50 
split").  The  Joint  Allottees  cited  the  rate 
design  for  the  Colorado  River  Storage 
Project  as  precedent  for  a  50-50  split.^ 
Additionally,  equitable  considerations 
were  urged  in  its  support.  Thus,  the 
comments  noted: 


'  The  rale  design  for  the  Colorado  River  Storage 
Project  provides  for  a  50-50  split  but  contains  no 
contribution  charge.  While  Western  might  properly 
lake  note  of  this  rale  design,  it  is  not  dispositive 
since  it  involves  an  unrelated  project  and  was 
adopted  pursuant  to  a  different  statute. 


The  division  of  costs  as  between  the 
capacity  and  energy  components  should 
not  favor  one  customer  over  another  as 
will  happen  if  a  "35-65. "  "65-35, "  or 
more  unequal,  split  in  favor  of  capacity 
or  energy  is  adopted.  (Emphasis  added] 

These  comments  also  urged  that  the 
Contribution  Charge  be  apportioned  on 
a  50-50  basis.  The  Joint  Allottees 
reiterated  their  September  24th  "draft" 
comments  wifli  respect  to  the  Base 
Charge  in  comments  filed  October  1, 
1985. 

On  September  30. 1985,  LADWP  and 
SCE  submitted  comments.  Essentially 
those  comments  urged  that  the  Base 
Charge  should  be  determined  by  using  a 
traditional  cost  allocation  methodology. 
A  cost  allocation  study  was  presented 
which  showed  that  the  appropriate  cost 
allocation  split  was  35  percent  to 
capacity  and  95  percent  to  energy 
(hereinafter  "35-65  split"). 

On  October  23. 1985.  the  Joint 
Allottees  submitted  supplemental 
comments  which  analyzed  the  elements 
of  the  Base  Charge  revenue 
requirements  nsing  traditional  cost 
allocation  principles.  That  analysis 
indicated  that  70  percent  of  costs  should 
be  recouped  from  capacity  charges  and 
30  percent  from  energy  charges 
(hereinafter  "70-30  split"). 

On  November  29, 1985,  Western, 
having  reviewed  all  of  those  proposals 
and  the  comments  regarding  them, 
published  its  revised  proposed  General 
Regulations  (50  FR  49050).  Those  revised 
regulations  provided  that  the  Base 
Charge  revenue  requirement  would  be 
collected  45  percent  from  the  capacity 
charge  and  55  percent  from  the  energy 
charge  (hereinafter  "45-55  split").  As 
shown  in  Western's  April  10, 1986, 
Federal  Register  Notice,  this  rate  design 
was  based  upon  an  "equitable  split" 
type  of  approach.  In  these  same  revised 
proposed  regulations  the  Contribution 
Charge  was  shown  as  being  placed  100 
percent  on  energy. 

On  December  19, 1985.  Western  held  a 
public  comment  forum  with  respect  to 
its  revised  proposed  General 
Regulations.  iTie  Joint  Allottees 
presented  further  explanation  and 
comment  in  si^port  of  the  70-30  split 
based  upon  their  traditional  cost 
allocation  study.  Part  of  this 
commentary  related  to  a  refinement 
whereby  common  costs  which  were  not 
directly  assignable  to  capacity  or  energy 
would  be  allocated  in  some  other 
manner.  These  refinements  did  not 
materially  change  the  70-30  result. 
Spokesmen  for  the  Joint  Allottees 
stressed  their  view  that  Hoover  was 
primarily  a  peaking,  or  capacity-related, 
facility  and  that,  consequently,  a 


majority  of  the  costs  associated  with  it 
should  properly  be  recovered  through 
capacity  charges.  For  the  stated  purpose 
of  achieving  a  compromise,  the  Joint 
Allottees  indicated  a  willingness  to 
agree  to  a  50-50  split  on  boUi  the  Base 
Charge  and  the  Contribution  Charge. 
These  positions  were  essentially 
reiterated  at  the  public  comment  forum 
of  February  12, 1986.  and  incorporated  in 
all  subsequent  Joint  Allottee  comments. 

The  LADWP-SCE  position  at  the 
December  19th  fonim  was  an  offer  to 
agree  to  accept  Western's  proposed  45- 
55  split  on  the  Base  Charge  if  all  other 
allottees  would  similarly  agree.  Further 
explanation  of  the  traditional  cost 
allocation  study  results  in  support  of  the 
35-65  split  was  also  presented.  This 
group's  willingness  to  accept  Western's 
proposal  as  a  compromise  was 
expressed  again  at  the  February  12. 
1986.  public  comment  forum  and  in  all 
subsequent  comments. 

The  comments  of  the  city  of  Vernon 
supported  a  10  percent  to  capacity  and 
90  percent  to  energy  spht  as  reasonable 
in  Ught  of  the  value  of  the  resource  being 
based  upon  the  amount  of  time  the 
resource  is  available  for  use  by  each 
contractor.  The  more  energy  a 
contractor  has  to  use  with  its  capacity, 
the  longer  the  resource  is  available. 
Concomitantly,  so  reasons  the  city  of 
Vernon,  the  longer  the  resource  is 
available  for  use.  die  more  valuable  it  is, 
and  since  the  amount  of  energy  controls 
the  length  of  availability  for  use.  the 
energy  component  of  the  Base  Charge 
should  carry  the  largest  percentage  of 
the  cost.  The  city  did  indicate  that  it 
could  support  the  35-65  split  for  the 
Base  Charge. 

Subsequent  to  the  February  public 
comment  forum  there  was  no  significant 
change  in  the  positions  of  the  two 
groups  with  respeot  to  the  Base  Charge 
rate  design  issue.  The  Joint  Allottees 
did,  however,  in  written  comments 
received  August  7, 1986,  submit  a 
proposal  to  continue  with  the  1941 
General  Regulations'  methodology. 

6.  Analysis  of  Rate  Design  Proposals 

As  previously  noted,  both  the  Joint 
Allottees  and  the  LADWP-SCE  Group 
advocated  a  Base  Charge  rate  design 
derived  by  the  use  of  a  traditional  utility 
ratemaking  cost  allocation  methodology. 
That  methodology  consisted  of  a  cost 
classification  scheme  whereby  each  of 
the  elements  of  cost  set  forth  in  Section 
904.5  of  these  General  Regulations  is 
identified  as  being,  in  whole  or  in  part, 
either  capacity-related  or  energy- 
related.  Under  this  methodology, 
generally  fixed  costs  are  classified  as 
capacity  costs  whi  e  generally  variable 
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costs  are  classified  as  energy  costs. 
Capacity-related  costs  are  accumulated 
as  are  energy-related  costs.  The 
relationship  of  the  accumulated  costs  in 
each  category  as  compared  to  the  total 
results  in  the  percentage  "split"  between 
capacity  costs  and  energy  costs. 

The  cost  allocation  study  presented 
by  the  Joint  Allottees  allocated  70 
percent  of  costs  to  capacity  and  30 
percent  to  energy.  The  LADWP-SCE 
Group  presented  a  cost  allocation  study 
which  allocated  35  percent  of  costs  to 
capacity  and  65  percent  to  energy.  Each 
group  offered  up  extensive  criticism  of 
asserted  defects  and  shortcomings  in  the 
cost  allocation  study  of  the  other  group. 
In  addition,  the  city  of  Vernon,  through 
its  expert,  criticized  the  study  of  the 
Joint  Allottees.  The  city  of  Vernon 
analysis  distinguished  the  Hoover   ' 
situation  from  that  of  a  typical  utility 
with  multiple  generating  resources. 
According  to  this  analysis.  Hoover  is  an 
energy-constrained  system.  Vernon 
contended  that  because  the  usefulness 
of  the  capacity  allotted  to  most  allottees 
is  limited  by  the  amount  of  energy 
available,  most  Hoover  costs  are 
properly  allocated  to  the  energy 
component. 

The  cost  allocation  studies  of  the 
various  groups  put  side  by  side  point  up 
the  high  degree  of  uncertainty  involved 
in  an  attempt  to  apply  traditional  utility 
ratemaking  principles  to  this  Project.  In 
fact,  each  of  the  parties  which 
advocated  the  use  of  the  traditional 
utility  ratemaking  costs  allocation 
methodology  recognized  that  it  is 
necessarily  reliant  on  judgment  to  some 
degree.  The  comments  of  the  LADWP- 
SCE  Grottp  of  January  4, 1986  (pp.  9-15). 
and  the  discussion  attached  to  the 
comments  of  the  city  of  Vernon  of 
January  6, 1986  (pp.  7-18)  recognize  that 
"proper"  classification  of  particular 
costs  is  susceptible  to  different 
interpretations  and  can  lead  to  very 
different  results.  The  uncertainty  of  the 
"traditional"  method  was  aptly 
summarized  as  follows: 

The  literature  also  observes  that  costs  can 
be  classified  in  accordance  with  the  function 
to  be  served  by  the  expenditure  but 
realistically  accepts  the  fact  that  costs  cannot 
always  be  easily  identified  and  quantified 
and.  even  more  frequently,  costs  cannot 
easily  be  classified  (i.e.,  pigeonholed  into  one 
classification  or  another)  (Comments  of  Joint 
Allottees  dated  January  6. 1966,  page  19). 

Several  considerations  lead  to  the 
conclusion  that  the  traditional  cost 
allocation  approach  to  the  rate  design  of 
the  Base  Charge  is  not  appropriate  for 
the  use  in  this  proceeding.  As  previously 
noted,  the  Joint  Allottees  and  the 
LADWP-SCE  Group,  both  purporting  to 
use  the  same  methodology,  derived 


widely  differing  results.  That  wide 
divergence  in  results  is  particularly 
interesting  when  a  comparison  of  the 
res])ective  cost  allocation  studies 
reveals  that  there  was  significant 
disagreement  only  with  respect  to  three 
of  the  elements  of  cost:  Payments  to  the 
states;  replacements;  and  annual 
operation  and  maintenance  (O&M) 
expense.  It  is  primarily  the  differing 
treatment  of  the  last  item,  annual  O&M, 
which  causes  the  great  difference  in 
result.  That  item  of  expense  comprises 
approximately  60  percent  of  each 
group's  projected  30-year  contract 
period  revenue  requirement.  The 
LADWP-SCE  Group  allocated  100 
percent  of  this  item  to  energy,  thus 
failing  to  recognize  any  fixed  O&M.  That 
approach  Is  contrary  to  the  great  weight 
of  authority.  On  the  other  hand,  the  Joint 
Allottees  arbitrarily  allocated  O&M 
expense  50  percent  to  capacity  and  50 
percent  to  energy.  No  persuasive  reason 
for  the  50-50  allocation  of  O&M  was 
advanced. 

In  addition,  as  the  city  of  Vernon  and 
other  parties  recognized,  the  Hoover 
Project  is  not  strictly  comparable  to  the 
typical  regulated  utility  operation  with 
respect  to  which  the  traditional  cost 
allocation  principles  were  designed. 
Those  differences  make  the  application 
of  such  principles  to  Hoover 
controversial  and  difficult  at  best.  For 
these  reasons.  Western  has  determined 
not  to  utilize  the  traditional  cost 
allocation  methodologies  urged  on  it  in 
this  rulemaking. 

Moreover,  comparative  analyses  of  all 
the  suggested  methods  show  that 
application  of  the  proposed  traditional 
rate  design  methods  does  not  produce 
the  highest  level  of  fairness  and  equity 
among  all  of  the  allottees.  The  rate 
designs  produced  by  those  methods 
would  benefit  a  select  few  at  the 
expense  of  others.  As  one  group 
observed  early  in  these  proceedings: 

The  division  of  costs,  as  between  the 
capacity  and  energy  components,  should  not 
favor  one  contractor  over  another  as  will 
happen  if  a  "35-65,"  "65-35,"  or  more 
unequal,  split  in  favor  of  capacity  or  energy  is 
adopted  (Comments  of  Joint  Allottees  dated 
October  1. 1985,  page  5). 

The  Joint  Allottees  asserted  in  their 
May  comments  (page  5)  that  there  are 
no  disruptive  consequences  in 
abandoning  the  historic  patterns  and 
adopting  their  proposed  70-30  split.  As 
discussed  in  more  detail  in  the  following 
section.  Western's  analysis  does  not 
support  this  view.  During  the  next  30 
years,  the  estimated  cost  of  an  average 
kWh  from  the  Hoover  Powerplant  will 
increase  by  123  percent.  Neither  the  70- 
30  split  nor  the  35-65  split  will  spread 


this  increase  in  cost  equitably  among 
the  allottees.  For  example,  the  70-30 
split  proposal  would  increase  the  MWD 
rate  by  69  percent,  while  the  SCE  rate 
would  increase  by  166  percent.  Similarly 
the  35-65  split  proposal  would  produce 
an  increase  of  127  percent  for  MWD, 
while  producing  only  a  98  percent 
increase  for  LADWP.  Western  finds  that 
magnitude  of  the  disparity  in  the 
increases  which  would  result  from  these 
two  "extreme"  proposals  would  be 
disruptive  to  the  relative  economic 
positions  of  the  allottees. 

The  50-50  split  was  proposed  by  the 
Joint  Allottees  as  a  compromise.  "This 
method  fits  within  the  "equitable  split" 
approach  of  the  Base  Charge  as 
originally  presented  by  Western.  This 
method  makes  no  effort  to  classify  and 
allocate  specific  items  of  cost  to 
capacity  or  energy.  The  Joint  Allottees' 
proposal  is  an  equitable  split  approach 
where  all  revenue  required  to  be 
collected  through  the  Base  Charge  and 
the  Contribution  Charge  would  be 
charged  50  percent  to  sales  of  capacity 
and  50  percent  to  sales  of  energy.  As 
such,  it  does  not  involve  the 
classification  of  the  costs  or  elements  of 
the  cost  of  service  which  resulted  in  the 
70-30  split  and  35-85  splits  under  the 
"traditional"  cost  allocation  ratemaking 
approach  discussed  above.  Rather  ii 
focuses  on  the  results  of  the  rate  design 
and  the  extent  to  which  those  results 
treat  each  allottee  fairly  and  equitably, 
Western  agrees  with  the  view  that  the 
results  of  a  rate  design  are  the  proper 
focus  for  evaluating  its  merits.  With 
respect  to  this  particular  proposal, 
however.  Western  believes  that 
charging  equal  shares  of  the  total  cost  to 
the  capacity  and  energy  components  of 
the  Base  Charge  and-thie  Contribution 
Charge  does  not  produce  the  most  fair 
and  equitable  result  with  respect  to  the 
affected  entities  in  this  case,  particularly 
when  historical  practice  is  introduced 
into  the  analytical  process.  The 
comparison  of  all  suggested  methods 
which  follows  will  demonstrate  that  the 
interests  of  fairness  and  equity  are  not 
best  ser\'ed  by  this  method  nor  by  the 
traditional  method  proposals  resulting  in 
the  70-30  and  35-65  splits. 

In  their  comments  of  August  7, 1986. 
the  Joint  Allottees  proposed  that  the 
historical  method  (established  in  the 
1941  General  Regulations)  of  charging 
GM&E  costs  to  capacity  and  D&A  costs 
to  energy  could  continue  unchanged  or 
could  serve  as  a  basis  for  charging  costs 
to  capacity  and  energy.'  The  suggestion 


'  In  Iheir  comments  of  August  7. 1986,  the  joinl 
Allottees  correctly  pointed  out  that  on  page  12335  of 
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that  the  historical  method  continue 
unchanged  fails  to  take  into  account  the 
differences  in  the  mode  of  operation 
under  the  1941  General  Regidations  and 
under  the  Hoover  Power  Plant  Act. 
Under  the  1941  General  Regulations, 
section  18  sets  forth  the  application  of 
GM&E  charges.  The  relevant  portion 
provides: 

(b)(1)  a  direct  charge  to  cover  the  entire 
cost  of  amortization,  together  with  a  proper 
share  of  the  amortization  costs  of  common 
facilities  as  provided  in  (a)(1)  above,  shall  be 
paid  by  an  allottee  for  the  machinery  and 
equipment  installed  for  the  sole  use  of  such 
allottee; 

(2)  the  amortization  charges,  including  a 
proper  share  of  amortization  cost  of  common 
facilities  as  provided  in  (a)(I]  above,  for  a 
section  or  sections  of  machinery  and 
equipment  used  jointly  will  be  apportioned 
on  the  basis  of  energy  taken,  both  firm  and 
secondary,  within  the  minimum  annual 
obligation  of  each  allottee  as  the  minimum 
considered: ....  (Emphasis  added.) 

These  rules  were  designed  for  the 
Hoover  Powerplant  as  it  was  operated 
for  the  first  50  years  under  contracts 
which  gave  individual  allottees 
entitlements  from  specific  units.  Of  the 
17  main  generating  units  at  Hoover,  11 
were  installed  for  the  sole  use  of 
individual  allottees,  and  6  were  shared 
units.  For  the  11  units  which  are  for  the 
sole  use  of  individual  allottees,  the 
GM&E  charge  is  the  equivalent  of  a 
capacity  charge.  For  the  six  shared 
units,  the  GM&E  charge  is  based  upon 
energy  taken  and  thus  appears  to  be  an 
energy  charge.  However,  because  of  the 
fact  that  one  party.  LADWP.  is  entitled 
to  over  84  percent  of  the  capacity  of 
these  shared  units,  the  GM&E  charge  for 
the  entire  Hoover  Powerplant  is  roughly 
equivalent  to  a  capacity  charge.  That  is 
to  say,  if  the  parties  sharing  the  six  units 
were  to  be  charged  on  the  basis  of 
capacity  entitlement  rather  than  energy 
usage,  the  shift  of  costs  would  be  less 
than  10  percent  of  the  total  costs  of 
GM&E.  Thus,  when  speaking  of  the 
original  contracts.  Western  has  treated 
GM&E  as  comparable  to  a  capacity 
charge. 

Under  the  Hoover  Power  Plant  Act, 
however,  no  entity  is  entitled  to  the  sole 
use  of  a  specific  unit.  All  allottees  will 
have  a  right  to  capacity  from  the  entire 


the  Federal  Register  Notice  of  April  10, 1986. 
Western  inadvertently  reversed  the  future 
generating  machinery  and  equipment  (GM&E) 
charge  with  the  dam  and  appurtenant  works  (D4A) 
charge.  Their  statement  that  the  CMSE  charge 
should  be  60  percent  and  the  D»A  charge  should  be 
40  percent  is  correct.  We  conclude  that  this  was 
harmless  error  in  the  text  of  the  notice,  since 
Western  utilized  the  correct  figures  in  its  study 
which  was  supplied  to  all  the  contractors  in  the 
wpplemental  materials  accompanying  the  April  10 
1966.  Federal  Register  Notice. 


Hoover  Powerplant,  and  thus,  they  each 
share  all  of  the  units.  Thus,  if  the  1941 
General  Regulations  governing 
application  of  GM&E  were  literally 
followed,  the  entire  burden  of  GM&E 
costs  would  be  based  upon  energy 
taken.  Thus,  all  GM&E  charges  and  all 
D&A  charges  would  be  allocated  based 
upon  energy.  Rather  than  resulting  in  a 
60  percent  to  capacity  and  40  percent  to 
energy  split,  as  suggested  by  the  joint 
Allottees,  the  application  of  the  historic 
method  would  result  in  a  charge  of  0 
(zero)  percent  to  capacity  and  100 
percent  to  energy.  Western  found  this 
result  to  be  inequitable  and  it  obviously 
is  not  what  the  Joint  Allottees  had  in 
mind.  Rather,  it  is  reasonably  apparent 
that  what  the  Joint  Allottees  had  in  mind 
was  a  rate  design  which  would  reflect  a 
continuation  of  the  capacity  versus 
energy  cost  classification  aspects  of  the 
1941  Regulations.  Thus  capacity  costs 
would  be  thoae  types  of  costs  which  had 
been,  or  which  would  have  been.  GM&E 
costs  under  the  1941  Regulations.  Energy 
costs  would  be  those  types  of  costs 
which  had  been,  or  which  would  have 
been,  D&A  costs  under  the  1941 
Regulations. 

In  the  analysis  which  follows. 
Western  has  determined  that  rate 
designs  which  provide  for  either  a  70-30 
split  or  a  50-50  split  of  the  Base  Charge 
and  a  50-50  split  of  the  Contribution 
Charge  do  not  produce  as  equitable 
results  as  the  rate  design  ultimately 
adopted.  Since  a  60-40  split  of  the  Base 
Charge  and  a  50-50  split  of  the 
Contribution  Charge  falls  between  these 
two  rate  designs,  Western  concluded  the 
60-40  split  would  not  be  the  most 
equitable  rate  design.  However, 
although  Western  has  determined  that 
continued  application  of  the  existing 
rate  design  would  not  be  appropriate. 
Western  does  believe  that  a  fair  and 
equitable  rate  should  preserve  in 
general  the  relative  economic 
relationships  between  capacity  and 
energy  charges  of  the  historic  method. 
As  has  been  stated  in  the  Joint  Allottees' 
comments,  the  historical  rate  design  was 
the  result  of  a  compromise  leading  to  the 
1941  General  Regulations.  Western  finds 
that  this  approach  has  operated 
successfully  since  its  implementation  in 
1941.  Western  believes  that  a  fair  and 
equitable  rate  design  should  reasonably 
reflect  the  historic  capacity/energy  split 
and  take  into  account  the  historic  and 
prospective  relative  economic  positions 
of  the  allottees. 

In  support  of  its  view,  Western  notes 
that  neither  the  Hoover  Power  Plant  Act 
nor  its  legislative  history  contemplates  a 
dramatic  change  in  the  positions  of  the 
allottees.  While  the  Hoover  Power  Plant 


Act  does  not  specify  a  particular  rate 
design,  the  legislative  history  does 
indicate  that  Congress  expressly 
considered  this  subject.  During  the 
House  debate.  Representative  Boxer 
offered  an  amendment  which  would 
have  required  power  from  the  Project  to 
be  sold  at  market  rates.  The  amendment 
was  rejected.  The  floor  debates  that 
preceded  rejection  of  the  Boxer 
Amendment  indicate  that  the  House 
consciously  chose  not  to  change  the 
status  quo.  Such  an  intent  is  completely 
consistent  with  the  genesis  of  the 
Hoover  Power  Plant  Act  as  a  settlement 
of  the  controversy  surrounding 
allocation  of  power  from  the  Project.  To 
a  large  extent,  the  equitable  nature  of 
that  settlement  would  be  imdermined  by 
a  significant  change  in  the  allocation  of 
economic  burdens  among  the  allottees. 
The  Joint  Allottees  have  also  argued 
that  since  the  major  additional  cost  at 
the  Hoover  Powerplant  is  for  the 
uprating  program,  which  creates  new 
capacity,  the  capacity  charge  should  pay 
the  additional  costs,  because  the  historic 
pattern  will  be  altered  (comments 
attached  as  Appendix  A  to  CRC's  May 
12, 1986,  comments,  page  4).  Western 
finds  this  argtmient  unpersuasive.  The 
renewal  allottees  agreed  to  blend  the 
additional  costs  caused  by  the  uprating 
program  so  that  all  allottees  would  pay 
for  those  improvements.  That 
arrangement  was  reflected  in  the 
Hoover  Power  Plant  Act.  Consequently, 
it  would  depart  from  what  the  parties 
agreed  to  and  from  what  Congress 
directed  to  argue  that  the  renewal 
contractors  should  not  share  in  these 
costs.  Taking  the  analysis  further,  each 
of  the  renewal  allottees  will  receive  an 
amount  of  capacity  and  energy  which  it 
agreed  represented  a  renewal  of  its 
rights  under  the  original  contract.  None 
of  the  three  largest  California  allottees 
is  receiving  a  d^ct  benefit  from  the 
uprating  program.  Since  they  are  each 
receiving  relatively  the  same  amount  of 
capacity  and  energy  which  they  each 
received  under  the  original  contracts, 
and  since  the  rates  of  each  are  being 
affected  in  relatively  the  same  manner, 
the  costs  of  the  uprating  program  will  be 
shared,  as  they  should  be,  on  a 
relatively  equal  basis. 

7.  Adopted  Rate  Design 

During  the  course  of  the  proceeding. 
Western  reached  several  conclusions 
about  what  would  constitute  an 
equitable  rate  design  for  power  from 
Hoover  Dam.  First,  because  the  Hoover 
Power  Plant  Act  specifically  allocates 
very  different  relative  amounts  of 
energy  and  capacity  to  certain 
contractors,  no  rate  design  could  yield 
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the  same  results  for  all  contractors  in 
the  sense  of  imposing  precisely  the  same 
composite  charge  (that  is.  the  total 
energy  and  capacity  charges  divided  by 
either  energy  or  capacity).  Thus,  the 
equitable  nature  of  a  rate  design  cannot 
be  measured  simply  by  looking  for 
uniformity  in  charges,  but  rather  must  be 
evaluated  in  light  of  ito  relative  effects 
on  each  contractor.  Second,  because  the 
rate  design  must  collect  a  statutorily 
specified  level  of  revenue,  there  exists, 
in  effect,  a  "zero-sum  game"  situation  in 
which  no  contractor  can  improve  its 
benefits  except  at  the  expense  of  one  or 
more  other  contractors.  Thus,  an 
equitable  rate  design  should  seek  to 
minimize  the  degree  to  which  individual 
contractors  benefit  at  the  expense  of 
others.  Finally,  the  Hoover  Power  Hant 
Act  represented,  to  a  large  degree,  a 
negotiated  settlement  among  the 
existing  contractors  over  the  future 
allocation  of  power  from  Hoover  Dam. 
There  is  no  indication  that  either 
Congress  or  the  existing  contractors 
contemplated  that  this  settlement  would 
give  rise  to  any  radical  change  in  the 
rate  treatment  of  the  existing 
contractors.  Thus,  an  equitable  rate 
design  should  seek  to  maintain,  to  the 


extent  practicable,  the  relative  positions 
of  the  contractors  which  have  resulted 
under  the  existing  system. 

Western  has  chosen  a  rate  design  on 
the  basis  of  these  conclusions.  Initially, 
it  analyzed  the  various  rate  designs  to 
see  which  one  would  approximate  most 
closely  the  historic  split  of  costs 
between  capacity  and  energy.  Then, 
Western  evaluated  the  degree  of 
neutrality  which  each  rate  design 
displayed  towards  the  contractors.  That 
is,  which  rate  design  most  minimized 
more  favorable  treatment  for  one 
contractor  at  the  expense  of  other 
contractors.  Finally,  Western  evaluated 
the  extent  to  which  the  various  rate 
designs  maintained  the  existing  relative 
positions  of  the  contractors. 

In  order  to  approximate  the  rate 
treatment  under  the  existing  system, 
Western  analyzed  the  historic  split 
between  energy  and  capacity  costs. 
Historically,  the  Hoover  rates  consisted 
of  a  GM&E  charge,  which  is  comparable 
to  a  charge  for  capacity,  and  a  D&A 
charge,  which  is  comparable  to  a  charge 
for  energy.  During  the  first  48  years  of 
the  original  Hoover  contracts,  the 
application  of  the  GM&E  charge  resulted 
in  total  revenues  of  $207,315,384  and  the 
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application  of  the  D&A  charge  resulted 
in  total  revenues  of  $327.(61,065.  Thus,  it 
can  be  said  that  capacity  has 
historically  paid  38.796  percent  of  the 
total  costs,  and  energy  has  historically 
paid  61.204  percent  of  the  total  costs. 

As  noted  previously,  Western 
proposed  the  45-55  split.  Western 
proposed  this  rate  design  in  part 
because  analyses  indicated  the  overall 
effect  •  of  this  design  wouid 
approximate  closely  the  historic  split 
between  capacity  and  energy.  The  Joint 
Allottees  pointed  out,  however,  that  this 
design  would  result  in  an  overall 
allocation  of  35  percent  to  capacity,  and 
65  percent  to  energy,  which  differed 
from  the  historic  cost  split. 

Western  has  decided  to  adopt  an 
overall  rate  design  which  provides  for  a 
50-50  split  between  capacity  and  energy 
for  the  Base  Charge  and  100  percent  of 
the  Contribution  Charge  on  energy 
(Adopted  Rate  Design).  The  Adopted 
Rate  Design  results  in  capacity  paying 
38.394  percent  and  energy  paying  61.606 
percent  of  the  Project  costs  over  the  30- 
year  contract  period.  TliiB  comes  closer 
to  the  historic  average  capacity/energy 
cost  split  than  any  of  the  proposals,  as 
shown  by  the  following: 


CapacHy  (pafoanQ. 
Energy  «MreMO__ 


50^50 

o-ioe 


45-55 

0-100 


90-50 
S0-5Q 


38.796 
61.204 


Mat* 
eueoe 


346 
654 


70-30 
50-60 


35-65 
0-100 


60-40 
50-50 


50 
50 


654 
34  6 


26.9 
731 


577 
423 


In  evaluating  die  equitable  nature  of 
the  Adopted  Rate  Design,  Western  has 
considered  factors  odier  than  how 
closely  a  rate  design  approximates  the 
historic  split  between  capacity  and 
energy  costs.  In  particiJar.  Western  has 
analyzed  the  effects  on  individual 
contractors  and  especially  the  manner  in 
which  a  rate  design  treats  the 
contractors  relative  to  one  another. 


Western  evaluated  the  future 
economic  impact  on  each  contractor  of 
the  Adopted  Rate  Design  and  the 
various  proposals.  In  order  to  compare 
their  effects.  Western  developed  an 
Average  Annual  Composite  Contractor's 
Cost  (AACCC)  for  each  rate  design.  The 
AACCC  is  computed  by  taking  the  total 
annual  estimated  cost  of  the  contractor's 
allocated  energy  and  capacity  and 
dividing  by  the  number  of  kWh  or  kW 


allocated  that  contractor  by  the  Hoover 
Power  Plant  Act.*"  Table  A  sets  forth 
the  AACCC's  per  kWh  for  each 
contractor  under  each  rate  design.  This 
AACCC  is  a  dollar  per  kWh  amount 
which  represents  the  contractor's 
average  cost  per  unit  of  allocated 
energy.  As  such,  it  provides  a  suitable 
measure  of  cost  for  comparison  with 
similarly  computed  amounts  for  other 
allottees. 


•  Western  has  evaluated  the  rate  detigns  by 
looking  at  the  overall  effect  of  the  Base  Charge  and 
the  Contribution  Charge.  Isolating  se^wnU  of  the 
rate  design  for  analyticaJ  discussion  withoat  ever 
viewing  the  whole  rate  design  can  resalt  in  an 
inability  to  assess  (be  overall  fairness  and  equity  of 
the  entire  rate  design. 


"  The  AACCC's  are  based  on  the  Hoover  Power 
Plant  Act  allocations  of  capacity  and  Finn  energy 
and  the  most  recently  available  estimated  future 
costs.  The  cost  data  was  provided  by  Reclamation 
and  has  been  made  available  to  each  of  the 
allottees.  Although  the  cost  numbers  used  are  the 
best  available,  they  do  not  necessarily  reflect  the 


actual  and  estimated  costs  which  will  be  used  to 
calculate  the  charges  after  June  1. 1987. 
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Table  A.— Summary  Comparison  of  Economic  Impact  Analysis,  Boulder  Canyon  Project,  Proposed  Contractor's 
Estimated  Average  Annual  Composite  Contractor's  Cost  (AACCC  per  kWh)  '  on  the  Basis  of  Allocated  Firm  Energy  for 
Future  30-Year  Contract  Period  | 


Proposed  contractor 


Banning 

Ck)lton 

Azusa 

Burt>ank 

Vernon 

Riverside 

Anaheiin 

Pasadena ... 

Glendale 

Boulder  City 

SCE 

LADWP 

CRC 

APA 

MWD 


AACCC  under  35- 
65  split » 


$0.01643 
0.01449 
0.01488 
0.01454 
0.01477 
0.01464 
0.01464 
0.01120 
0.01084 
0.01062 
0.01725 
0.01413 
0.01145 
0.01409 
0.01017 


AACCC  under  70- 
30  split ' 


$0.02226 
0.01773 
0.01863 
0.01784 
0.01837 
0.01807 
0.01807 
0.00999 
0.00916 
0.00887 
0.02421 
0.01687 
0.01090 
001415 
0.00759 


AACCC  under  SO- 
SO  split  ♦ 


$0.01975 
0.01632 
0.01700 
0.01641 
0.01681 
0.01658 
0.01658 
0.01047 
0.00984 
0.00967 
0.02122 
0.01567 
0.01123 
0.01412 
0.00864 


AACCC  under  45- 
55  split » 


$0.01768 
0.01520 
0.01569 
0.01526 
0.01 55S 
0.01539 
0.01539 
0.01096 
0.01051 
0.01022 
0.01876 
0.01478 
0.01128 
0.01411 
0.00964 


AACCC  under 

adopted  rate 

design " 


$0.01831 
0.01555 
0.01610 
0.01562 
0.01594 
0.01576 
0.01576 
0.01084 
0.01032 
0.01002 
0.01949 
0.01503 
0.01120 
0.01412 
0.00938 


Vie 


'  AACCC  per  kWh  is  equal  to  Itie  contractor's  total  estimated  co»l  wtilch  Is  the  resultant  of  the  following  fomnula:  [the  contractor's  allocated 
capacity  (kW)]  multiplied  by  [the  capacity  charge  (cost  per  kW)];  plus,  [the  contractor's  allocated  firm  energy  (kWh)]  multiplied  t)y  [the  energy 
charge  (cost  per  kWh)];  plus,  [the  contractor's  estimated  total  Contribution  Charge];  and  that  sum  divided  by  [the  contractor's  alkx:ated  firm 
energy  (kWh)]. 

*  35-65  split = Base  Ctiarge  of  35  percent  on  Capacity  and  65  percent  on  Energy,  with  100  percent  of  Contribution  Charge  on  Energy. 
'  70-30  split = Base  Charge  of  70  percent  on  Capacity  and  30  percent  on  Energy,  with  50  percent  of  Contribution  Charge  on  Energy  and  50 

percent  on  Capacity. 

♦  50-50  splits  Base  Charge  of  50  percent  on  Capacity  and  SO  percent  on  Energy,  with  SO  percent  of  Contribution  Change  on  Energy  and  50 
percent  on  Capacity. 

'45-55  split = Base  Charge  of  45  percent  on  Capacity  and  55  percent  on  Energy,  with  100  percent  of  Contribution  Charge  on  Energy. 

•  Adopted  Rate  Design  =  Base  Charge  of  50  percent  on  Capacity  and  50  percent  on  Energy,  with  100  percent  of  Cdntribution  Charge  on 
Energy. 

Table  A  sets  forth  composite  annual 
costs  to  each  contractor  (for  economic 
comparison)  which  are  based  on 
allocated  energy  (that  is,  total  cost  per 
allocated  kWh).  Some  parties  suggested 
that  the  comparison  of  the  economic 
impacts  among  the  allottees  should 
instead  be  based  on  capacity  (that  is. 
total  cost  per  kW).  Western  recognizes 
that  Hoover  Dam  is  a  very  versatile 
resource  that  can  serve  as  a  peaking 
facility  for  some  customers  and  a  base- 
load  facility  for  other  customers.  Indeed, 
during  the  negotiations  which  led  to  the 
settlement  embodied  in  the  Hoover 
Power  Plant  Act,  the  allottees  sought 
and  agreed  to  different  relative  amounts 
of  energy  and  capacity  largely  on  the 


basis  of  whether  ftey  wanted  power 
from  Hoover  Dam  for  peaking  functions 
or  for  base-load  functions.  Those 
allottees  which  wanted  to  use  their 
Hoover  allocation  for  peaking  functions 
generally  sought  a  relatively  large 
allocation  of  capacity  compared  to  their 
allocation  of  energy.  That  combination 
allows  an  allottee  to  use  its  relatively 
large  amount  of  capacity  for  all  or  part 
of  the  relatively  short  duration  of  one  or 
more  peaks.  Those  allottees  which 
wanted  to  use  their  Hoover  allocation 
for  functions  more  in  the  nature  of  base- 
load  operations  sought  amounts  of 
capacity  and  energy  which  would 
complement  each  other  and  allow  an 
allottee  to  use  its  capacity  allocation 


over  a  relatively  large  percentage  of  the 
time.  As  a  consequence  of  the  different 
ways  in  which  allottees  view  and  utilize 
power  from  Hoover  Dam.  a 
comprehensive  view  of  its  value  can  be 
obtained  by  looking  at  the  total  costs  to 
individual  allottees  both  in  terms  of 
allocated  energy  and  in  terms  of 
allocated  capacity.  For  purposes  of 
further  comparison.  Table  B  sets  forth 
composite  annual  costs  to  each 
contractor  which  are  based  on  capacity. 
The  numbers  irtTable  B  were  derived  in 
the  same  way  as  the  numbers  in  Table 
A  except  that  a  contractor's  total  costs 
were  divided  by  the  number  of  kW 
rather  than  divided  by  the  number  of 
kWh  allocated. 


Table  B.— Summary  Comparison  of  Economic  Impact  Analysis,  Boulder  Canyon  Project,  Proposed  Contractor  s 
Estimated  Average  Annual  (Composite  Contractor's  (Dost  (AACCC  kW)'  on  the  Basis  of  Allocated  Capacity  for 
Future  30-Year  Contract  Period 


UM 


AACCC  under— 

Proposed  contractor 

35-65  split* 

70-30  split^ 

50-50  splits 

45-55  sp(it» 

Adopted  rate 
design* 

Banning 

16.42 
19.32 
18.60 
19.22 
18.80 
19.03 

22.26 
23.63 
23.29 
23.59 
23.38 
23.50 

19.75 
21.75 
21.25 
21.68 
21.39 
21.55 

17.68 
20.26 
1D.62 
20.17 
19.79 
20.00 

18.31 
20.73 
20.13 
20.65 
20.29 
20.49 

Colton 

Azusa 

Buitank 

Vernon 

Riverside 
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Table  B.-Summary  CkJMPARisoN  of  Economic  Impact  Analysis,  Boulder  Canyon  Project,  Proposed  Contractor's 
ESTIMATED  Average  Annual  Composite  Contractor's  Cost  (AACCC  kW)>  on  the  Basis  of  Allocated  Capacity  for 
Future  30-Year  Contract  Period— Continued 


Proposed  contractor 


Anaheim 

Pasadena 

Glendale 

Boulder  City . 

SCE 

LADWP 

CRC 

APA 

MWD 


AACX^C  under— 


35-65  splits     !     70-30  split^     i     50-50  split'     '     45-55  split^ 


19.03 

23.50 

34.55 

30.83 

38.96 

32,91 

42.50 

35.48 

15.59 

21.87 

20.10 

24.00 

32.12 

30.58 

32.06 

32.21 

53.10 

39.60 

21.55 
32.28 
3554 
38.68 
19.17 
22.29 
31.50 
3Z13 
45.12 


Adopted  rate 
design  2 


20.00 
33.82 
37.75 
40.90 
16.94 
20.95 
31.66 
32.11 
50.34 


20.49 
33.45 
37.14 
40.10 
17.61 
21.38 
31.43 
32.13 
48.96 


rana^lJ^^n^  ^)^i'L®2."H.!?  *®  contractOT  s  total  estimated  cost  which  is  the  resultant  of  the  following  formula:  [the  contractor's  allocated 
rhSi^VLTJSfi'^.  '^  r^*  ®  '^^'"^  charge  (cost  per  kWh)];  plus,  [the  oonlractor's  allocated  eneTgy  (kWh)]  multiplied  byCthle^S 
charge  (cost  per  kW)];  plus,  [the  contractor's  estriated  total  Contritwtion  Charge];  and  that  sum  divkled  by  [the  contractor's  allodated  cjacitj 

'  See  footnotes  2-6  of  Table  A  for  descriptions  of  the  Rate  Designs. 


In  order  to  evaluate  more  thoroughly 
and  clearly  the  information  in  Tables  A 
and  B,  Graphs  A  and  B  were  prepared 
which  depict  the  data  in  Tables  A  and  B, 
respectively.  The  vertical  axis  of  each 
graph  indicates  the  AACCC.  while  the 
numbered  points  on  the  horizontal  axis 
represent  the  15  individual  contractors. 
The  effects  of  each  of  the  various  rate 
designs  were  graphed  by  connecting  the 
points  which  represent  the  AACCC's  of 
each  of  the  15  contractors  under  each 
particular  rate  design.  Chart  A  sets  forth 
the  identities  of  the  contractors  shown 


by  number  on  the  horizontal  axis  of 
Graphs  A  and  B,  as  well  as  tbe  amounts 
of  energy  (kWh)  and  capacity  (kW) 
allocated  to  each  contractor. 

Graphs  A  and  B  show  that  no  rate 
design  results  in  all,  or  even  most, 
contractors  paying  approximately  the 
same  AACCC  on  either  an  energy  or  a 
capacity  basis.  Rather,  each  rate  design 
results  in  widely  varying  AACCC's.  The 
graphs  also  show  that,  in  most  cases,  the 
contractors  generally  maintain  their 
relative  positions  vis-a-vis  one  another, 
regardless  of  which  rate  design  is  used. 


Moreover,  the  tables  show  that  those 
contractors  which  have  relatively  high 
AACCCs  on  an  energy  basis  have 
relatively  low  AACCC's  on  a  capacity 
basis  and  vice  versa.  These  results  are  a 
direct  consequence  of  the  Hoover  Power 
Plant  Act's  allocating  very  different 
amounts  of  capacity  relative  to  energy 
to  certain  contractors.  Given  those 
statutory  allocations,  no  rate  design 
could  treat  all  contractors  exactly  the 
same  (that  is,  yield  the  same  AACCC). 
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Chart  A.— identification  of  Contractors  on  Graphs  A  and  B;  and  Amounts  of  Energy  and  Capacity  Aixocated  to  Each 

Contractor 


Designation  on  graphs 


Contractor 


Allocated  energy 
(kWh) 


Allocated 
capacity  (kW) 


Capacity 
(actor ' 
(percent) 


1 ... 
2... 
3... 
4... 
5... 
6... 
7... 
8  .. 
9... 
10. 
11. 
12. 
13. 
14. 
15. 


MWD 

Boulder  City. 

Glendale  „ 

Pasadena 

CRC 

APA 

LADWP 

Cotton 

BurtMUik 

Riverside 

Anaheim 

Vernon 

Azusa 

Banning 

SCE. 


1,291, 

80, 

71, 

61, 

1.057, 

857, 

698, 

4, 

26, 

39, 

52, 

28, 

5, 

2, 

250, 


974,000 
000,000 
662.000 
700.000 
989,000 
989.000 
193,000 
000.000 
600.000 
000,000 
000,000 
000,000 
000,000 
000,000 
694,000 


Capacity  factor  is  the  percentage  of  time  a  contractor  has  energy  to  utilize  its  capacity  for  generation 


247,500 

20,000 

20,000 

20,000 

377,000 

377,000 

490,875 

3,000 

20,125 

30.000 

40.000 

22.000 

4,000 

2.000 

277,500 


59.59 
45.66 
41.02 
35.22 
32.04 
29.68 
16.24 
15.22 
15.09 
14.84 
14.84 
14.53 
14.27 
11.42 
10.31 


The 


Graphs  A  and  B,  however,  do  show 
that  the  rate  designs  vary  in  the  level  of 
equity  and  fairness  they  achieve. 
Specifically,  the  more  favorably  a  rate 
design  treats  some  contractors  (that  is. 
lower  AACCC's),  the  less  favorably  it 
treats  the  other  contractors  (that  is. 
higher  AACCC's).  An  examination  of 
how  various  rate  designs  affect  MWD 
and  SCE  illustrates  this  point.'  > 

Compared  to  the  other  rate  designs, 
the  70-30  split  results  in  the  lowest 
energy-  or  capacity-based  AACCC  for 
MWD  and  the  highest  energy-or 
capacity-based  AACCC  for  SCE,  while 
the  35-65  split  results  in  the  highest 
energy-  or  capacity-based  AACCC  for 
MWD  and  the  lowest  energy-or 
capacity-based  AACCC  for  SCE.  The 
reason  for  these  results  is  clear.  The  70- 
30  split  loads  costs  on  capacity  and  thus 
favors  those  contractors  which  are 
allocated  relatively  more  energy  than 
capacity,  such  as  MWD.  On  the  other 
hand,  the  35-65  split  loads  costs  on 
energy  and  thus  favors  those  contractors 
which  are  allocated  relatively  more 
capacity  than  energy,  such  as  SCE. 

When  the  AACCC's  of  MWD  and  SCE 
are  compared,  the  tilting  effects  of  the 
70-30  split  and  the  35-65  split  become 
evident.  The  70-30  split  produces  the 
greatest  divergence  between  the  lowest 
(MWD's)  and  the  highest  (SCE's) 
energy-based  AACCC's  because  costs 
are  loaded  on  those  contractors 
allocated  relatively  more  capacity. 
Likewise,  the  35-65  split  produces  the 
greatest  divergence  between  the  lowest 


(SCE's)  and  the  highest  (MWD's) 
capacity-based  AACCC  because  costs 
are  loaded  on  those  contractors 
allocated  relatively  more  energy. 

To  a  lesser  extent,  a  comparison  of 
the  50-50  split  and  the  45-55  split 
produces  results  similar  to  the 
comparison  of  the  70-30  split  and  the 
35-65  split.  The  Mgnificance  of  these 
comparisons  is  that  the  Adopted  Rate 
Design,  in  effect,  exhibits  the  least 
shifting  of  costs  among  contractors 
because  of  differences  in  relative 
amounts  of  allocated  capacity  and 
energy. 

Since  the  amount  of  revenue  to  be 
collected  remains  constant,  more 
favorable  treatment  for  one  contractor 
necessarily  meaas  less  favorable 
treatment  for  other  contractors.  Western 
believes  an  equitable  rate  design  should 
seek  to  minimize  the  extent  to  which 
one  contractor  benefits  at  the  expense 
of  another.  In  other  words,  an  equitable 
rate  design  displays  neutrality  in  its 
treatment  of  the  various  contractors.  A 
comparison  of  the  various  rate  designs 
in  light  of  both  allocated  capacity  and 
allocated  energy  indicates  that  the 
Adopted  Rate  Design  results  in  the  least 
extreme  shifts  of  costs  among  the 
contractors,  and  thus  is  the  most 
equitable.  When  viewed  together, 
Graphs  A  and  B  show  clearly  that  the 
Adopted  Rate  Design  is  within  the  range 
of  reasonableness  and  minimizes  the 
disparity  of  treatment  among  the 
contractors.  That  is,  while  different 
contractors  have  different  AACCC's,  the 


Adopted  Rate  Design  smooths  out  the 
peaks  (high  AACCC's)  and  valleys  (low 
AACCC's)  which  are  more  pronounced 
in  the  other  rate  designs  and  which 
indicate  more  favorable  treatment  of 
some  contractors  at  the  expense  of 
others. 

Another  factor  which  influenced 
Western's  decision  ia  the  degree  to 
which  each  rate  design  would  result  in 
relatively  similar  increases  in  the 
charges  paid  by  the  oontractors.  Table  C 
sets  forth  the  AACCC  for  the  30-year 
contract  period  under  each  rate  design 
for  MWD,  LADWP,  and  SCE  and  the 
percentage  of  increase  which  the 
AACCC  under  each  represents  over  the 
AACCC  for  that  contractor  in  operating 
year  1986  (OY86).  These  three 
contractors  may  not  receive  allocations 
of  capacity  from  the  uprating  program, 
and  thus  their  capacity  and  energy 
entitlements  after  1987  are  roughly 
equivalent  to  their  entitlement  in  earlier 
years.  Moreover,  these  three  contractors 
encompass  the  greatest  difference  in 
Hoover  capacity  factors,  MWD  having 
the  highest  and  SCE  having  the  lowest. 
Looking  at  the  effects  which  the  various 
rate  desi^  proposals  would  have  upon 
these  three  contractors  in  terms  of  the 
high  and  low  percentage  of  increase 
deviations  from  the  present  rate  design 
thus  gives  an  insight  into  significant 
shifts  in  relative  economic  positions  of 
the  contractors  potentially  most 
significantly  impacted  by  the  various 
rate  design  proposals. 


' '  Western  chose  MWD  and  SCE  for  this 
illustration  because  they  are  renewal  contractors. 


they  do  not  receive  any  of  the  uprating  program 


capacity,  and  because  they  represent  the  grsalesi 
difference  in  the  capacity  facton. 
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Table  C.-Operating  Year  1986  (OY86)  vs  Post  1987-AACCC  per  kWh  • 


Actual  OY86  rate 

Adopted  rate  design  * 

Irtciease  factor  (percent) . 
45-55  ap«« 

Increase  factor  (peroent^ 
50-50  spM» „ 

Increase  factor  (percent) .. 
35-65  spHt« 

Increase  factor  (perodnt).. 
70-30  split «... 

Increase  factor  (percent) ., 


Riant  average 


$0.00555 
$0.01240 

123 
$0.01240 

123 
$0.01240 

123 
$0.01240 

123 
$0.01240 

123 


'  See  footnote  1  of  Table  A  for  the  definition  of  AACCC  per  icWh. 
»  See  footnotes  2-6  of  Taiile  A  for  descriptions  of  tfie  rate  des^. 


MWD 


$0.00439 
$0.00938 

114 
$0.00964 

120 

$0.00864 

97 

80.01017 

132 

$0.00759 

73 


LADWP 


$0.00744 
$0.01503 

102 

$0.01473 

98 

$0.01567 

111 

$0.01413 

90 

$0.01687 

127 


SCE 

High-iow 

factor 
deviation 

$0.00869 

$0.01949 

124 
$0.01875 

22 

116 
$0.02122 

22 

144 
$0.01725 

47 

99 

$0.02421 

33 

179 

1p6 

Table  C  shows  the  range  of  increases 
for  each  of  the  selected  contractors 
under  the  various  proposals,  as 
compared  to  the  AACCC  for  OY86. 
which  is  the  most  current  reflection  of 
the  relative  economic  positions  of  these 
contractors.  Table  C  shows  that 
Western's  Adopted  Rate  Design  and  the 
45-55  split  produce  the  least  deviation. 
The  Adopted  Rate  Design  Hius 
maintains  the  current  relative  economic 
relationships  of  these  contractors  as 
well  as  the  45-55  split  and  better  than 
the  other  three  rate  proposals.  However, 
the  results  shown  in  Table  C  are  not 
completely  accurate.  For  one  thing,  there 
are  diff'erences  in  the  amount  of  firm 
energy  which  each  contractor  received 
in  OY86  and  the  amount  of  allocated 
firm  energy  which  each  will  receive 
during  the  post-ig87  period.  In  OY86 
LADWP  received  645.362.474  kWh  of 
firm  energy,  whereas  in  the  po8t-l987 
period  its  allotted  firm  energy  will  be 
698.193.000  kWh.  In  OY86  MWD 
received  1.378,172,262  kWh.  while  in  the 
post-1987  period  its  allotted  firm  energy 
will  be  1.291.974,000  kWh.  And  in  OY86 
SCE  received  269.118.088  kWh.  whereas 
in  the  po8t-1987  period  its  allotted  firm 
energy  will  be  250.694.000  kWh.  Table  C 
does  not  make  any  adjustments  to 
account  for  these  differences.  Because  of 
these  differences,  each  contractor  has  a 
different  AACCC  than  it  would  if  it  had 


received  its  post-1987  allocation  of 
energy.  Moreover,  a  review  of  firm 
enei^  receipts  by  these  contractors  in 
OY86  and  previous  years  does  not  show 
a  constant  relationship  between  the 
receipts  of  these  contractors  from  one 
year  to  the  next.  For  example,  in  OYse 
the  firm  enei^gy  receipts  of  SCE  were 
approximately  19%  of  the  firm  eneigy 
receipts  of  MWD  and  the  firm  energy 
receipts  of  LADWP  were  approximately 
47%  of  those  of  MWD.  In  OY83. 
however,  the  firm  energy  receipts  of  SCE 
were  approximately  39%  of  those  of 
MWD  and  the  firm  energy  receipts  of 
LADWP  were  approximately  71%  of 
those  of  MWD.  Due  to  the  fluctuating 
relationship  in  the  energy  receipts  (and 
consequently  in  their  firm  energy  costs) 
on  a  year-to-year  basis  of  the 
contractors,  the  results  of  the 
comparisons  presented  in  Table  C  are 
skewed  to  reflect  the  particular 
relationship  in  firm  energy  receqits 
which  happened  to  exist  in  OY86.  Table 
p  adjusts  the  AACCC  of  each  contractor 
in  order  to  eliminate  variations  in 
energy  receipts  (and  consequently  costs) 
and  thus  to  permit  a  meaningful 
comparison  of  the  change  in  the  relative 
economic  positions  of  these  contractors. 
Therefore,  the  actual  OY86  AACCC  of 
each  of  these  contractors  was  adjusted 
in  order  to  reflect  the  cost  of  the  amount 
of  firm  eneigy  which  each  will  receive  in 


the  post-1987  period.  Specifically,  the 
actual  OY86  AACCC  of  each  was 
recomputed  assuming  that  each  had  had 
firm  kWh  receipts  in  OY86  in  the 
amount  of  the  post-ig87  firm  kWh 
allotted  to  iL  "Hie  actual  OY86  total  firm 
energy  cost  of  each  was  adjusted  to 
reflect  the  cost  derived  by  multiplying 
the  adjusted  kWh  receipts  of  each  by  its 
actual  OY86  average  firm  energy  rate. 
The  adjusted  firm  energy  cost  for  each 
contractor  was  then  added  to  that 
contractor's  actual  OY86  capacity  costs 
(generating  charges)  and  the  total  was 
then  divided  by  that  contractor's  post- 
1987  firm  kWh  allotment.  Western 
believes  that  the  comparison  shown  in 
Table  D  of  that  adjusted  OY86  AACCC 
for  each  of  these  three  contractors  with 
the  AACCC  of  each  under  the  various 
proposed  rate  designs  is  a  more 
meaningful  comparison  than  that 
presented  in  Table  C  since  the  results 
are  not  skewed  to  reflect  random 
variations  in  the  amounts  of  energy 
actually  received  in  OY86.  Of  course, 
the  AACCC's  for  the  proposed  rate 
designs  are  computed  in  part  on  the 
post-1987  energy  allocations.  The  use  of 
adjusted  OY86  AACCC's  permits  a 
better  comparison  since  each  contractor 
is  treated  as  receiving  the  same  amount 
of  energy  in  OY86  as  it  is  allocated  in 
the  post-1987  period. 


Table  D.— Adjusted  Operating  Year  1986  (OY86)  vs.  Post  1987-AACCC  per  kWh' 


OY86  rates  (adjusted) 

Adopted  rate  design^ 

Increase  factor  (percent) 
45-55  split* 

Increase  factor  (percent) 
50-50  split* 

Increase  factor  (percent) 


MWD 


$0.00446 
$0.00938 

109 
$0.00964 

115 

$0.00864 

93 


LADWP 

SCE 

HtgMowfaclof 
deviation 

$0.00712 

$0.00910 
$0.01949 

114 
$0.01875 

106 
$0.02122 

133 

$0.01503 

111 
$0.01473 

5 

107 

$0.01567 

120 

9 
40 

I 
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Table  D— Adjusted OPERATrwG  Year  1986 pYB6)  vs.  Post  1987-AAC(X  per  kWh'— Continued 


MWO 


LADWP 


-U 


35-65  spW« 

Incrsase  factor  (percent) . 
70-30  sp«* 

increase  factor  (percent). 


$0.01017 

127 

$0.00759 

69 


$0.01413 

98 

$0.01687 

137 


'  See  footnote  1  of  Table  A  for  the  definition  of  AACCC  per  kWh. 
■  See  footnotes  2-6  of  Table  A  for  descriptions  of  the  rate  designs. 


SCE 


$0.01725 

80 

$0.02421 

166 


Table  D  shows  that  Western's 
Adopted  Rate  Design  results  in  the 
lowest  amount  of  deviation  from  the 
adjusted  OY86  rates.  It  thus  shows  that 
the  Adopted  Rate  Design  results  in  more 
closely  maintaining  those  contractors  in 
the  same  relative  current  economic 
positions  than  do  the  other  proposals. 

Similarly.  Table  E  shows  that  the 
Adopted  Rate  Design  results  in  the 
lowest  amount  of  deviation  from 
adjusted  OY86  rates  when  the 
comparison  is  made  on  a  dollar  per 


kilowatt  basis,  rather  than  on  a  dollar 
per  kilowafthour  basis.  The  adjusted 
OY86  dollar  per  kilowatt  rates  shown  in 
Table  E  for  each  contractor  were 
derived  from  the  same  OY86  adjusted 
composite  cost  of  power  (i.e..  energy  and 
capacity)  for  each  which  was  used  in 
deriving  the  adjusted  rates  shown  in 
Table  D.  Thus,  the  actual  OY86  firm 
energy  costs  of  etch  contractor  were 
adjusted  in  the  vtry  same  manner  which 
was  explained  in  the  discussion  of 
Table  D  and  with  the  same  resultant 


High-low  factor 
deviation 


37 


97 


adjusted  cost  of  firm  energy.  The 
adjusted  firm  energy  cost  of  the 
contractor  was  then  added  to  the  actual 
OY86  capacity  charges  of  the  contractor 
and  the  sum  divided  by  the  kilowatts  of 
capacity  of  the  contractor  (i.e.,  the  same 
number  of  contingent  capacity  kilowatts 
as  are  allocated  to  each  pursuant  to  th^ 
Hoover  Power  Plant  Act)  in  order  to     f 
derive  a  dollar  per  kilowatt  composite 
cost  of  power. 


Table  E.— Adjusted  Operating  Ykah  1986  vs.  Post  1987-AAax;  per  kW 


OY86  rates  (adjusted) 

Adopted  rate  destgn' 

Increase  factor  (percent) . 
45-55  spJit* 

Increase  factor  (percent) . 
50-50  spf«« 

Increase  factor  (percent). 
35-85  splil* _ 

Inaease  factor  (percent). 
70-30  split* _ 

Increase  factor  (percent) . 


MWO 


$23.36 
$48.95 

110 
$50.34 

115 

$45.12 

93 

$53.10 

127 

$39.60 

70 


'  See  footnote  1  of  Table  B  for  the  definition  of  AACCC  per  kW 
See  footnotes  2-6  of  TaWe  A  for  descriptions  of  tt>e  rate  designs. 


LADWP 


As  previously  noted  the  basis  for 
comparison  in  Tables  C  D.  and  E  is 
OY86  rates  (Table  C)  or  adjusted  OY86 
rates  (Tables  D  and  E).  Western 
recognizes,  however,  the  difficulty  in 
choosing  a  particular  year  for  which 
AACCCs  could  be  developed  and  used 
as  an  historical  basis  for  comparison 
with  the  AACCCs  developed  in  Table  A 
with  respect  to  the  30-year  future 
contract  period.  For  example,  if  OY84 
rates  were  used  as  a  basis  for 
comparison  in  Table  C,  the  Adopted 
Rate  Design  would  produce  the  lowest 
percentage  deviation,  while  if  OY85 
rates  were  used,  that  would  not  be  the 
case.  The  inconsistency  in  results  arises 
primarily  from  two  factors.  The  major 
factor  is  that  the  firm  energy  allocations 
of  the  contractors  under  the  present 
arrangements  are  a  percentage  of  a 


mathematically  defined  number  of  kWh 
which  are  reduced  by  a  constant  amount 
of  kWh  from  year  to  year.  Therefore,  the 
variations  in  the  quantity  of  firm  energy 
receipts  are  such  that  there  is  not  a 
constant  relationship  among  the 
quantities  of  firm  energy  received  by  the 
three  allottees  from  one  year  to  the  next 
due  to  the  reducing  percentage  of 
defined  firm  energy  declared  to  be 
available  in  concert  with  the  annual 
change  in  the  cost  per  firm  kWh.  The 
absence  of  such  a  constant  relationship 
necessitates  the  adjustments  to  firm 
energy  quantities  and  costs,  which 
adjustments  have  been  described  in  the 
discussion  of  Table  D.  Also,  because 
some  contractors  are  entitled  to 
particular  generating  sections  and  due  to 
the  way  CM&E  charges  are  computed, 
extraordinary  O&M  expense  in  a  given 


$10.12 
$21.38 

111 
$20.95 

107 
$22.29 

120 

$20.10 

99 

$24.00 

137 


SCE 


S8.22 
$17.ei 

114 
$16.94 

106 
$19.17 

133 

S15.»9 

90 

$21.87 

166 


Higtt-low  factor 
deviation 


40 
37 
96 


year  on  a  particular  generating  section 
can  directly  and  significantly  affect  the 
AACCC  of  such  contractor. 

The  adjustments  to  the  OY86  firm 
energy  costs,  wfiich  adjustments  are 
reflected  in  the  Adjusted  Rates  shown  in 
Tables  D  and  E,  eliminate  the  variations 
in  composite  cost  which  are  attributable 
to  variation  in  firm  energy  cost  due  to 
the  variation  in  relative  firm  energy 
receipts,  but  do  not  eliminate  variations 
in  relative  costs  which  might  be 
attributable  to  extraordinary  O&M 
expense  on  generating  sections. 
Therefore,  a  decision  was  made  to  make 
comparisons  based  on  adjusted  average 
composite  rates  of  the  three  contractors 
where  such  average  composite  rates 
were  for  a  ten  year  period.  A 
comparison  based  up<Mi  adjusted  10- 
year  average  composite  rates  should 
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tend  to  mitigate  any  difference  in  results 
which  would  be  attributable  to 
extraordinary  O&M  expense  on  a 
particular  generating  section  in  a 
particular  year  or  years,  by  making  the 
effects  of  such  less  pronounced  and  by  a 
balancing  out  process.  Moreover,  when 
Congress  and  the  allottees  contemplated 
the  settlement  embodied  in  the  Hoover 
Power  Plant  Act.  their  frame  of 
reference  was  rate  treatment  generally 
during  recent  years.  Thus,  a  comparison 
based  upon  the  previous  decade  would 
reflect  generally  the  assumptions  which 
underlie  the  adoption  of  the  Hoover 
Power  Plant  Act. 

The  amount  of  deviation  among  the 
three  contractors  under  the  various 


proposed  rate  designs  was  examined 
when  composite  rates  resulting  under 
those  rate  designs  were  compared  with 
a  10-year  average  adjusted  composite 
rate  for  each  contactor  for  the  most 
recent  ten  years  1977-1986.  "Hiis 
comparison  was  made  on  both  an 
energy  (composite  cost  per  kWh)  and  a 
capacity  (composite  cost  per  kW)  basis. 
In  both  cases,  as  is  shown  in  Tables  F 
and  G,  the  Adopted  Rate  Design 
resulted  in  the  lowest  percentage 
amount  of  deviation. 

Table  F  shows  the  comparison  on  an 
energy,  or  composite  cost  per  kWh 
basis.  The  actual  firm  energy  cost  of 
each  contractor  was  adjusted  for  each 
year  in  the  ten  year  period,  in  the  same 


manner  as  has  been  described  in  the 
discussion  of  Table  D.  The  adjusted 
energy  cost  for  the  year  was  then  added 
to  the  actual  capacity  charges  for  that 
year  to  produce  an  adjusted  composite 
cost  of  power  for  that  year.  That 
adjusted  composite  cost  of  power  was 
then  divided  by  the  kilowatthours  of 
firm  energy  allotted  to  the  contractor  by 
the  Hoover  Power  Plant  Act.  The 
resulting  ten  annual  adjusted  composite 
cost  per  kWh  amounts  for  the  contractor 
were  then  totalled  and  divided  by  ten  to 
produce  the  10-year  average  adjusted 
composite  cost  rate  for  that  contractor 
which  is  shown  in  Table  F. 


TABl^  F.-ADJUSTEO  10-YEAR  AVERAGE  AACCC  (1986-1977)  '  vs.  POST  1987-AACCC  ON  A  Dollar/kWh  Basis 


lO-year  average  rates  (adjusted)  (OY86-OY77). 
Adopted  rate  design  » 

Increase  factor  (percent) 

45-65  split* 

Increase  factor  (percent) 

50-50  split  * 

Increase  factor  (percent) 

35-65  spM* ""■■"■! 

Increase  factor  (percent) „ 

70-30  apM* 

Increase  factor  (percent) 


MWD 


$0.00382 
$0.00938 

146 
$0.00964 

152 
$0.00864 

126 
S0.01017 

166 

$0.00759 

99 


1  If!  iSSSS®  ^«°*J^A**  **  "tefinition  of  AAOCC  per  kVWi. 
'  See  foobwies  2-6  of  Tabte  A  for  desoriptions  of  the  redesigns. 


ladwp 


SCE 


$0.00570 
$0.01503 

164 
$0.01473 

159 
S0.01567 

175 
$0.01413 

148 
$0.01687 

196 


$0.00805 
$0.01949 

142 
$0.01875 

133 
$0.02122 

164  I 
$0.01725  I. 

114  j 
$0.02421    . 

201 


HigWow  factor 
deviation 


22 


25 


49 


52 


102 


Table  G  shows  the  same  type  of  10- 
year  average  comparison  shown  in 
Table  F  except  on  a  capacity,  or  per  kW 
basis.  The  same  adjusted  composite  cost 
of  power  which  was  developed  for  each 
contractor  for  each  of  the  10  years  for 
use  in  Table  F  was  used  in  developing 


the  adjusted  ten  year  average  composite 
rates  in  Table  G.  Each  annual  adjusted 
composite  cost  of  power  (i.e.,  adjusted 
cost  of  firm  energy  plus  actual  capacity 
chaiiges)  was  divided  by  the  number  of 
kilowatts  of  contingent  cap€u:ity  allotted 
to  the  contractor  in  question  by  the 


Hoover  Power  Plant  Act.  Tlie  resulting 
ten  adjusted  composite  cost  per  kilowatt 
amounts  for  each  contractor  were  then 
totalled  and  divided  by  10  in  order  to 
derive  the  ten  year  average  adjusted 
composite  dollar  per  kW  rate  shown  for 
that  contractor  on  Table  G. 


Tabi£  G. 


-ADJUSTED  10-Year  Average  AACCC  (1986-1977) »  vs.  Post  1987-AACCC  on  a  Doixar/kW  Basis 


10-year  average  rates  (ac^usted) . 
Adopted  rate  design  » 

Increase  factor  (percent) 

45-55  split* 

Increase  factor  (percent) 

50-50  split » „ 

Increase  factor  (percent) 

35-65  split » 

Increase  factor  (percent) 

70-30  spW  ' 

Increase  factor  (percent) 


»  See  footnote  1  of  TatjIe  B  for  the  definition  of  AACCC  per  kW 
*  See  footnotes  2-6  of  Tabie  A  lor  descriptions  of  the  rate  designs. 


MWD 


$19.93 
$48.96 

146 
$50.34 

153 
$45.21 

126 
$53.10 

166 

$39.60 

99 


LADWP 


$8.10 
$21.38 

164 
$20.95 

159 
$22.29 

175 
$20.10 

148 
$24.00 

196 


SCE 


High-low  factor 
deviation 


$7.27 
$17.61 

142 
$16.94 

133 
$19.17 

164 
$15.59 

114 
$21.87 

201 


22 


26 


49 


52 


102 


Given  the  Project's  historical  cost 
pattern,  the  historic  relative  economic 


relationships  of  the  allottees,  and  the 
prospective  allocation  of  costs.  Western 


has  concluded,  after  careful 
conaideration,  that  the  Adopted  Rate 


i  I 
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Design  is  the  most  fair  and  equitable  of 
all  the  proposals  and  is  a  proper 
exercise  of  Western's  administrative 
discretion.  Accordingly,  Western  is 
changing  the  percentage  split  of  the  Base 
Charge  in  section  904.7  of  the  General 
Regulations,  as  published  on  November 
29, 1985,  to  reflect  the  Adopted  Rate 
Design. 

8.  Other  Comments 

Additional  changes  have  been  made 
to  the  development  of  the  capacity  and 
energy  components  of  the  Base  Charge. 
Paragraph  (b)  has  been  modified  to 
indicate  that  the  capacity  component 
will  be  a  doUar-per-kilowattmonth 
amount  applied  to  each  contractor's 
capacity  amount.  The  dollar-per- 
kilowattmonth  will  be  based  on  the 
estimated  revenue  requirements  of  the 
capacity  component,  divided  by  the 
total  estimated  capacity  rating  of  the 
Hoover  Powerplant,  divided  by  12.  The 
kW  rating  will  be  based  on  the 
powerplant  output  capability  with  all 
units  in  service  at  498  feet  of  net 
effective  head  or  1,951,000  kW, 
whichever  is  less.  The  development  of 
the  energy  component  has  also  been 
modified.  The  determination  for  the 
charge  per  kWh  has  been  changed  from 
a  charge  being  based  on  "total  Firm 
Energy"  to  "total  kilov.atthour." 

Western,  in  accordance  with  RA 
6120.2,  will  prepare  an  annual 
repayment  study  to  determine  the 
adequacy  of  the  then-effective  rates  to 
ensure  recovery  of  all  financial 
obligations  over  the  remaining  years  of 
the  Project  repayment  period.  Whenever 
the  repayment  study  shows  that  the 
repayment  requirements  are  not  being 
met,  action  will  be  taken  to  prepare  and 
recommend  a  plan  to  be  implemented  at 
the  next  practicable  time  to  satisfy  the 
repayment  requirements.  If  it  is 
determined  that  a  rate  adjustment  is 
required.  Western  will  initiate  a  formal 
rate  adjustment  proceeding. 

In  developing  the  charge  per  unit, 
Western  will  utilize  the  criteria  specified 
in  RA  6120.2.  Specifically,  in  determining 
the  cost  per  kWh,  Western  will  utilize 
energy  quantities  determined  by 
reservoir  operation  studies  based  on 
historical  stream  flow  studies  prepared 
by  Reclamation.  The  estimated  energy 
quantities  for  the  remaining  repayment 
period  will  be  used  in  estimating  future 
revenues  for  the  Project.  In  the  absence 
of  power  quantity  projections  available 
from  hydrology  studies.  Western  will 
utilize  the  allocation  of  energy  specified 
in  the  Hoover  Power  Plant  Act. 

In  its  August  7, 1986,  comments,  the 
Joint  Allottees  suggested  that  in  the 
event  of  deficiencies  or  excesses  in 
revenues  assignable  in  any  one  year  to 


either  the  capacity  or  energy  cost 
component,  these  deficiencies  or 
excesses  must  be  charged  or  credited  to 
the  same  component  in  future  years. 
Section  904.7  has  been  modified  to 
provide  that  the  only  time  there  can  be  a 
deficiency  in  capacity  revenue  is  during 
the  uprating  period  or  in  a  situation 
where  the  output  of  the  plant  is 
significantly  reduced.  The  determination 
of  the  level  of  such  "significant 
reduction"  is  left  to  the  electric  service 
contract  negotiation.  Western  believes 
that  properly  setting  the  level  at  which 
capacity  revenues  are  reduced  will 
make  the  occurrence  of  such  reductions 
extremely  rare.  It  should  be  noted  that 
because  there  will  not  be  a  charge  for 
excess  capacity,  there  cannot  be  any 
significant  excess  of  revenues  collected 
by  the  capacity  charge.  Energy 
projections  are  based  on  average 
hydrologic  forecasts  for  the  repayment 
period,  and  the  energy  rates  are 
calculated  accordingly.  Thus,  the  rate  is 
based  on  a  forecast  of  average  energy  to 
be  produced  over  the  repayment  period. 
Since  these  energy  forecasts  are  based 
upon  long-term  averages,  deficiencies 
and  excesses  should  occur  in  equal 
amounts.  These  deficiencies  and 
excesses  should  offset  each  other  over 
the  Project  repayment  period.  In  the 
early  years  of  the  contract  there  will  be 
an  overcollection  on  the  energy 
component  because  of  the  excess  energy 
that  will  be  generated  due  to  the  high 
levels  of  the  reservoirs  on  the  Colorado 
River.  This  overcollection  on  the  energy 
component  will  be  shared  equally  by 
capacity  and  energy  components  in 
future  years  and  will  result  in  a 
reduction  in  the  amounts  required  of 
both  components  in  later  years.  While 
this  occurrence  will  be  to  the  advantage 
of  those  contractors  with  large  amounts 
of  capacity  relative  to  energy,  there  are 
offsetting  factors.  The  benefits  of 
integrating  the  opjeration  of  the  Boulder 
Canyon  Project  with  other  Federal 
Projects,  which  is  referred  to  in  section 
904.5(g)  of  these  regulations,  will  be 
produced  from  use  of  capacity  for 
shaping,  firming,  and  supplying  spinning 
reserves.  These  activities  will  involve 
use  of  capacity  but,  because  all  of  the 
energy  from  the  ftoject  is  allocated,  will 
not  use  energy  from  the  Project.  These 
benefits,  although  produced  exclusively 
from  capacity,  will  be  credited  in  the 
same  manner  as  the  overcollection  for 
energy  and  thus  will  benefit  both 
capacity  and  energy  components 
equally.  Based  upon  the  foregoing. 
Western  has  concluded  that  it  is  neither 
necessary  nor  desirable  to  adopt  the 
Joint  Allottees'  proposal. 

Another  change  made  to  this  section 
904.7  concerns  the  application  of  the 
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energy  component.  During  contract 
negotiations,  the  allottees  requested  that 
lay  off  of  energy  provisions  be  included 
in  the  contract  (see  discussion  of  section 
904.11.  Lay  Off  of  Energy).  The  language 
proposed  by  an  allottee  provides  that 
each  contractor  will  continue  to  be 
obligated  to  pay  for  energy  available  to 
that  contractor.  The  application  of  the 
energy  component  of  the  Base  Charge 
was  modified  to  reflect  this  obligation. 

Section  904.8  has  been  modified  to 
clarify  that  the  ContrU)ution  Charge  will 
not  be  applied  to  energy  purchased  at 
the  contractor's  request.  This 
clarification  was  added  because  one 
commentor  pointed  out  that  the  revised 
proposed  General  Regulations  did  not 
specifically  address  firming  energy.  The 
commentor  further  stated  the 
Contribution  Charge  requirement  did  not 
apply  to  firming  energy.  Western  has 
been  convinced  by  the  commentor's 
arguments  and  has  added  the  above- 
noted  provision  to  the  General 
Regulations.  In  addition,  discussions  in 
the  contract  negotiations  have  indicated 
that  it  may  be  necessary  to  purchase 
energy  from  other  resources  in  order  to 
provide  a  non-Federai  funding 
contractor  with  the  credits  to  which  it  is 
entitled.  Such  purchases,  if  necessary, 
also  would  not  be  subject  to  the 
Contribution  Charge. 

Section  904.9    Excess  Capacity 

The  comments  submitted  concerning 
excess  capacity  at  the  Project  were 
made  by  the  two  major  commenting 
groups,  the  Joint  Allottees  and  the 
LADWP-SCE  Group.  The  Joint  Allottees 
contended  that  any  excess  capacity 
generated  at  the  Project  during  the  30 
year  contract  period  rightfully  belonged 
to  the  contractors  and  that  Western  was 
not  authorized  by  law  to  use  any  such 
excess  capacity  to  integrate  the  Hoover 
Project  with  other  Federal  projects  on 
the  Colorado  River.  This  group  did, 
however,  indicate  a  willingness  to 
negotiate  with  Western  to  allow  some 
portion  of  any  excess  capacity  to  be 
retained  by  Western  for  Project 
integration  purposes.  In  support  of  their 
position  regarding  Western's  lack  of 
legal  authority  to  determine  that 
available  excess  capacity  should  be 
used  for  integration  purposes,  the  Joint 
Allottees  offered  an  analysis  and 
construction  of  various  provisions  of  the 
Boulder  Canyon  Project  Act  of  1928,  the 
Boulder  Canyon  Adjustment  Act  the 
Reclamation  Project  Act  of  1939.  the  Act 
of  May  28, 1954  (68  Stat.  143).  the 
Colorado  River  Basin  Project  Act.  the 
Colorado  River  Storage  Project  Act.  and 
the  Hoover  Power  Plant  Act. 
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In  contrast,  the  LADWP-SCE  Group 
concluded  that  disposition  of  any 
capacity  in  excess  of  1.951.000  kW.  the 
amount  statutorily  allocated  by  the 
Hoover  Power  Plant  Act.  is  properly  a 
matter  of  Western's  administrative 
discretion.  Further,  they  conclude  that 
the  contractors  have  no  statutory  right 
to  any  capacity  in  excess  of  1.951.000 
kW. 

Logically,  an  important  foundational 
point  for  this  issue  is  the  ownership  of 
the  Project.  Congress  addressed  this 
point  in  clear,  concise  terms  in  the 
Project  Act,  which  states: 

The  title  to  said  dam,  reservoir,  plant,  and 
incidental  works  shall  forever  remain  in  the 
United  States,  and  the  United  SUtes  shall, 
until  otherwise  provided  by  Congress, 
control,  manage,  and  operate  the  same  .  . 
(43  U.S.C.  617e). 

Tliere  is  no  dispute  over  who  owns, 
controls,  manages,  and  operates  this 
Project.  Congress  has  not  deemed  it 
necessary  to  change  the  above  mandate 
for  the  Federal  role  in  this  Project.  The 
contractors  are  contractors  of  the 
Project,  paying  for,  and  receiving 
capacity  and  energy  from  this  Project  (a 
status  not  uncommon  to  the  utility 
industry  as  a  whole).  Some  commentors 
seem  to  believe  that  because  the 
contractors  have  purchased  output  of 
the  Project  in  the  past,  and  the  money 
they  paid  was  used  to  repay  the  Federal 
investment,  this  gave  them  the 
equivalent  of  an  equity  position  in  the 
Project.  The  above  citation 
demonstrates  that  this  is  not  the  intent 
of  Congress. 

Western's  position  is  that  the 
contractors'  rights  to  power  from  the 
Project  are  established  by  the  Hoover 
Power  Plant  Act  which  makes  specific 
allocations  in  the  schedules  set  forth  in 
section  619a.  The  allocations  contained 
in  Schedules  A  and  B  are  expressed 
specifically  in  kW  for  capacity  and  kWh 
for  energy.  The  allocations  of  Schedule 
A  provide  each  of  the  nine  renewal 
allottees  a  specified  number  of  kW  of 
capacity  and.  by  season,  a  specified 
amount  of  kWh  of  energy.  No  mention  is 
made  in  Schedule  A  of  any  excess 
Project  capacity.  It  is  significant  that  the 
allocations  are  made  in  terms  of  specific 
amounts  of  capacity  and  energy,  rather 
than  in  terms  of  percentages  of  Project 
output. 

The  allocations  contained  in  Schedule 
B  are  stated  in  specific  amounts  of  kW 
of  capacity  and  kWh  of  energy  for  the 
States  of  Arizona.  California,  and 
Nevada.  Schedule  B  also  makes  no 
mention  of  any  excess  capacity  of  the 
Project.  Again  it  is  significant  that  the 
allocations  of  uprating  program  capacity 
are  made  in  terms  of  specific  amounts  of 


capacity,  rather  than  in  terms  of 
percentages  of  the  resulting  increased 
capacity.  If  Congress  had  intended  to 
direct  every  kW  of  capacity  resulting 
from  the  uprating  program  exclusively  to 
the  three  states  specified,  Congress 
would  have  made  allocations  in  terms  of 
percentages  of  resulting  uprating 
program  capacity  or  would  have 
included  a  clear  affirmative  indication 
that  any  excess  capacity  was  to  go  to 
the  allottees.  Congress  did  neither.  The 
Joint  Allottees  emphasize  that  Congress 
provided  that  any  funds  advanced  for 
the  uprating  program  by  the  non-Federal 
entities,  plus  interest  thereon,  were  to  be 
returned  to  those  entities  during  the 
contract  period  through  credits.  That^ 
feature  of  the  statute  does  not 
demonstrate  that  the  contractors  were 
to  become  owmers  of  equity  interests  in 
any  excess  capacity  that  might  exist  in 
this  Federal  resource.  In  fact.  Congress 
chose  to  use  a  specific-amount 
allocation  method,  even  though  it  knew 
well  by  what  it  provided  in  section  619 
that  the  uprating  program  would  be 
financed  in  large  part  by  fimds 
advanced  by  non-Federal  entities. 

Since  Congress  did  not  specifically 
allocate  all  of  the  capacity  that  might 
result  from  the  uprating  program,  the 
question  arises  regarding  what 
disposition  Congress  did  intend  for  any 
resulting  capacity  in  excess  of  the 
1,951,000  kW  of  capacity  specifically 
allocated  in  the  1984  Act.  Western 
believes  that  section  619  of  the  Hoover 
Power  Want  Act.  in  addition  to  making 
the  allocations,  fffovides  the  answer. 
Sections  619a(a)  (3)  and  (4)  provide: 

(3)  Subdivision  E  of  the  "General 
Consolidated  Power  Marketing  Criteria  or 
Regulations  for  Boulder  City  Area  Projects" 
published  in  the  Federal  Register  May  9. 1983 
(48  FR  commencing  at  20881).  hereinafter 
referred  to  as  the  "Criteria"  or  as  the 
"Regulations"  shall  be  deemed  to  have  been 
modified  to  conform  to  this  section. 

and,  each  contract  shall: 

(4)(C)  conform  to  the  applicable  provisions 
of  subdivision  E  of  the  Criteria,  commencing 
at  48  FR  20881,  modified  as  provided  in  this 
section.  To  the  extent  that  said  provisions  of 
the  Criteria,  as  so  modified,  are  applicable  to 
contracts  entered  into  under  this  section, 
those  provisions  are  hereby  ratified. 

Section  E  of  the  General  Consolidated 
Power  Mariceting  Criteria  or  Regulations 
for  Boulder  City  Area  Projects  (48  FT? 
20881)  (Criteria)  specifically  made  the 
following  point  regarding  all  of  the 
projects  of  the  Boulder  City  Area  Office: 

The  Projects  will  be  operationally 
integrated  to  improve  the  efficiency  of  the 
Federal  system  in  accordance  with:  the 
operational  constraints  of  the  Colorado  River, 
hydro-project  powerplants.  and  Navajo 
Generating  Station,  as  may  be  imposed  by 


the  Secretary  of  the  Interior  or  authorized 
representatives:  applicable  laws:  the  general 
items,  conditions,  and  principles  contained  in 
these  Criteria:  and  the  General  Power 
Contract  Provisions  in  effect  which  are 
applicable  to  a  particular  Project  (48  FR 
20882.  May  9.  1983). 

The  Joint  Allottees  contended  that  the 
above  quoted  provision  of  the  Criteria 
did  not  conform  to,  and  was  inconsistent 
with,  the  Hoover  Power  Plant  Act.  In 
that  regard  they  point  to  the  provision  of 
secHon  105(g)  of  that  Act  which 
provides  that  section  105  (which  sets 
forth  the  allocations  of  capacity  to  the 
allottees  specified  in  Schedules  A  and 
B)  ".  .  .  constitutes  the  exclusive 
method  for  disposing  of  capacity  and 
energy  from  Hoover  Dam  for  the  period 
beginning  June  1, 1987,  and  ending 
September  30.  2017".  Additionally,  the 
Joint  Allottees  stress  that  the  Act  does 
not  specifically  allocate  any  capacity  to 
Western. 

Western  does  not  agree  with  the  Joint 
Allottees.  ^'Disposing"  of  capacity  and 
energy  is  not  the  same  as  "use"  of  such 
capacity  that  was  not  disposal  of 
pursuant  to  the  Act-  Thus,  Western 
believes  this  portion  of  section  E  of  the 
Criteria  was  not  changed  by  the  Hoover 
Power  Plant  Act.  that  no  changes  to  it 
were  necessary  to  conform  it  to  that  Act, 
and  that,  consequently,  it  was 
effectively  ratified  by  the  Act.  The 
General  Regulations  provide  that  if  the 
uprating  program  results  in  excess 
capacity  as  defined  in  those 
Regulations,  Western  is  entitled  to  such 
excess  capacity  to  integrate  the 
operation  of  the  Boulder  City  Area 
projects  and  other  Federal  projects  on 
the  Colorado  River.  All  excess  capacity 
not  required  by  Western  shall  be  offered 
to  the  Boulder  Canyon  Project 
contractors.  The  excess  capacity 
reservation  by  Western  is  for  a  purpose 
clearly  stated  in  the  Criteria,  which 
Congress  consciously  addressed  through 
ratification  in  the  Hoover  Power  Plant 
Act.  Western  believes  that  if  Congress 
had  desired  to  alter  this  approach  in  any 
way,  it  would  have  done  so  explicitly  in 
the  modification  and  ratification  process 
of  the  Hoover  Power  Plant  Act. 

Another  factor  influencing  Western's 
decision  is  set  forth  in  section  619a  of 
the  Hoover  Power  Plant  Act  and  section 
E  of  the  Criteria  concerning  the  specific 
allocations.  Section  619a  does  not  vest 
in  the  proposed  contractors  an  absolute 
right  to  the  specific  allocations.  This 
section  merely  mandates  that  Western 
offer  each  of  the  allottees  listed  in 
Schedule  A  a  renewal  contract  and  offer 
contracts  for  the  uprating  program 
capacity  and  associated  energy 
specified  in  Schedule  B.  The  law  does 
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not  state  that  each  proposed  contractor 
it  vested  with  the  right  to  and  entitled  to 
the  capacity  and  energy  set  forth.  This  is 
made  abundantly  clear  by  the 
provisions  of  section  10S{h](2)(i]  and  the 
contingencies  there  referenced.  Of 
course,  this  language  does 
concomitantly  require  that  Western  use 
good  faith  in  offering  a  contract  and.  as 
in  all  contracting  efforts,  there  is  room 
for  good  faith,  arm's  length  bargaining 
among  the  parties.  Offering  a  contract  to 
an  entity  is  considerably  different  from 
vesting  an  absolute  right  to  receive 
something  of  value  in  an  entity.  This 
distinction  and  intent  are  further 
underscored  by  section  E  of  the  Criteria, 
which  Congress  did  not  alter  or  amend 
in  this  regard,  which  stated  in  1983  and 
continues  to  state: 

In  the  event  that  a  contractor  or  potential 
contractor  fails  to  place  power  under  contract 
within  a  reasonable  period,  as  specifled  by 
the  United  States  and  in  accordance  with  the 
terms  and  conditions  offered  by  the  United 
States,  or  fails  to  provide  contributed  funds, 
the  amounts  of  power  released  by  such 
failure  will  be  reallocated  .  .  .  (4a  FR  20885. 
May  9. 1983;  49  FR  5058ft  December  28. 1984). 

Such  a  reallocation  is  in  keeping  with 
section  619a(g)  of  the  Hoover  Power 
Plant  Act,  which  states  that  section  619a 
is  the  exclusive  method  for  disposing  of 
capacity  and  energy  from  Hoover  Dam 
for  the  contract  period  commencing  June 
1. 1987.  This  result  is  in  keeping  with  the 
universally  accepted  rule  that  when 
Congress  directs  a  Federal  agency  to 
carry  out  prescribed  actions,  that 
direction  carries  with  it  the  concomitant 
authorities  necessary  in  order  to  carry 
out  the  congressional  directive.  If 
reallocation  were  not  a  viable  option  to 
Western,  then  in  the  event  that  any  of 
the  designated  proposed  contractors 
declined  to  accept  or  could  not  contract 
for  the  allocation.  Western  would  be 
unable  to  take  any  further  action  to 
carry  out  the  clear  intent  of  Congress  to 
market  the  capacity  and  energy 
generated  at  the  Project.  Western 
remains  convinced  that  reallocation  is 
an  option,  should  offered  contracts 
remain  unaccepted. 

Western's  position  that  the  United 
States  is  entitled  to  the  excess  capacity 
as  defined  in  the  General  Regulations,  if 
any  excess  capacity  results  from  the 
uprating  program,  has  not  changed; 
however,  this  section  has  been  modified 
to  more  clearly  define  the  use  and 
pricing  of  the  capacity  by  the  United 
States. 

One  commentor  offered  a  suggestion 
that  there  should  be  a  charge  for  excess 
capacity  to  the  user.  In  considering  the 
possibility  of  developing  a  charge  for 
excess  capacity.  Western  examined  the 
variables  of  hydrdogy,  the  output 


characteristics  of  the  powerplant,  and 
the  possible  frequency  of  outages. 
Western  concludes  that  the  excess 
capacity  would  be  available  for  short 
time  periods  during  the  contract  period; 
as  such,  it  would  be  very  difficult  to 
determine  a  char^  for  that  service. 
Equally  as  difficult  would  be  the  billing 
and  accounting  for  such  an  intermittent 
quantity.  Therefore,  in  the  interest  of 
rate  stability.  Western  will  not  develop 
a  charge  for  excess  capacity  in  these 
General  Regulations  but  will  provide  for 
excess  capacity  accounting  and  delivery 
in  the  contracts. 

The  "benefits"  provision  of  this 
section  has  been  modified  to  refer  to  the 
"tienefits"  section  added  as  paragraph 
(g)  of  §  904.5  of  these  General 
Regulations.  Western  believes  that  the 
specific  benefit  language  is  relevant  to 
revenues  and  should  be  included  in  that 
section. 

Section  904. 10    Excess  Energy 

Excess  energy  is  energy  generated  at 
Hoover  Dam  during  a  given  year  which 
is  in  excess  of  4,501,001  million  kWh  of 
energy.  The  Hoover  Pov/er  Plant  Act 
creates  three  priorities  with  respect  to 
such  excess  energy.  The  first  priority 
consists  of  the  first  200  million  kWh  of 
excess  which  goes  to  Arizona.  Any 
deficits  in  this  amount  may  be 
accumulated  up  to  600  million  kWh.  The 
second  priority  consists  of  up  to  26 
million  kWh  needed  to  meet  contractual 
obligations  to  supply  firm  energy 
allotments  in  schedules  A  and  B.  Any 
excess  energy  over  and  above  the 
amount  required  to  meet  the  first  two 
priorities  is  third-priority  excess  energy 
which  is  to  be  divided  equally  among 
the  States  of  Arizona,  California,  and 
Nevada. 

Comments  were  received  regarding 
the  pricing  of  excess  energy  and  the 
disposition  of  third-priority  excess 
energy,  particularly  the  allocation  in 
California. 

Initially,  Western  proposed  that  all 
excess  energy  was  to  be  priced  at  a  rate 
developed  under  the  procedures  for 
short-term  sales.  Subsequent  comments 
convinced  Western  that  this  was 
inappropriate  for  first-priority  and 
second-priority  excess  energy.  The 
revised  proposed  General  Regulations 
published  November  29, 1985.  reflected 
that  change.  The  rationale  for  the 
proposed  pricing  of  first-  and  second- 
priority  excess  energy  at  the  firm  energy 
price  was  provided  in  the  Federal 
Register  (51  FR  12333)  on  April  10, 1986. 
That  April  notice  continued,  however,  to 
propose  pricing  of  third-priority  excess 
energy  urtder  the  procedures  for  short- 
term  sales. 


Comments  submitted  by  the  LADWP- 
SCE  Group  indicated  agreement  with 
Western's  revised  proposed  pricing  of 
first-priority  and  second-priority  excess 
energy  but  expressed  disagreement  with 
the  proposed  pricing  of  third-priority 
excess  energy.  Their  position  was  in 
agreement  with  the  Joint  AUottees's 
position  discussed  below  that  third- 
priority  excess  energy  should  not  be 
priced  under  procedures  for  short-term 
sales.  The  LADWP-SCE  Group  also 
suggested  that  third-priority  excess 
energy  should  be  priced  at  the  firm 
energy  price. 

The  Joint  AUottees's  comments  stated 
that  all  excess  energy  should  be  at  a 
lesser  price  than  firm  energy  and 
suggested  that  Western  should  adopt  the 
"customary  pricing  principles"  presently 
being  used  to  price  the  Hoover 
"secondary"  energy.  The  Joint  Allottees 
argued  that  the  disposition  accorded 
APA  of  the  first-priority  excess  energy 
recognized  that  Arizona's  acceptance  of 
the  statutorily  specified  quantity  of  first- 
priority  excess  energy  was  in  lieu  of  a 
larger  allocation  of  firm  energy,  and  that 
it  was  contemplated  that  excess  energy 
would  be  sold  at  a  lesser  price.  They 
further  state  that  Western's  proposal  to 
price  this  first-priority  excess  energy 
and  second-priority  excess  energy  at  the 
firm  energy  price  "does  not  take  into 
account  that  excess  energy  is  not  firm 
energy  and  is  sold  on  an  if-,  as-,  and 
when-available  basis"  and, 
consequently,  should  be  sold  at  a  lesser 
price  than  firm  energy. 

In  the  comments  on  pricing  of  third- 
priority  excess  energy,  this  same  group 
stated  that  all  "third-priority  excess 
energy  is  permanently  disposed  of  and 
that  "Western  has  confused  short-term 
availability  (i.e.,  availability  from  time 
to  time)  with  short-term  sales." 

The  arguments  against  offering  third- 
priority  excess  energy  at  a  price 
developed  in  accordance  with 
applicable  procedures  for  short-term 
power  sales  are  conviacing.  Western 
agrees  that  the  allocation  of  third- 
priority  excess  energy  is  established  for 
the  30-year  contract  term  and  is, 
therefore,  a  long-term  resource.  Western 
agrees  that  a  long-term  rate  should  be 
established  for  this  long-term  resource. 
In  response  to  comments  that  the  price 
of  third-priority  excess  energy  should  be 
less  than  that  of  firm  energy  because  of 
the  lower  quality.  Western  does  not 
agree  that  the  quality  of  third-priority 
excess  energy  is  significantly  less  than 
that  of  firm  energy.  Due  to  the  low 
capacity  factor  of  most  of  the 
contractors,  excess  energy  will  be,  for 
the  most  part,  scheduled  and  delivered 
during  onpeak  hours,  just  as  firm  energy 
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will  be.  With  the  rate  for  third-priority 
excess  energy  in  the  5  mills  per  kWh 
range.  Western  believes  that  this  rate  is 
fair  and  equitable.  Western  has  not  been 
presented  with  any  compelling  reasons 
to  reduce  the  rate  for  third-priority       -  . . 
excess  energy  below  the  firm  energy 
rate.  Therefore,  this  section  has  been 
changed  to  provide  that  third-priority 
excess  energy  is  to  be  available  at  the 
then  existing  firm  energy  price. 

Comments  on  the  allocation  of  third- 
priority  excess  energy  addressed  two 
areas  of  concern.  The  Joint  Allottees's 
comments  also  addressed  the  third- 
priority  excess  energy  available  to 
Arizona  and  Nevada.  They  stated  that 
the  regulations  should  specify  that  the 
excess  energy  available  to  Arizona  must 
be  offered  to  APA  and  that  excess 
energy  available  to  Nevada  must  be 
offered  to  CRC.  The  General  Regulations 
have  been  modified  to  state  that  the 
third-priority  excess  energy  will  be 
offered  to  those  named  allottees  in  those 
states. 

The  second  area  of  concern  was  the 
basis  upon  which  third-priority  excess 
energy  was  to  be  disposed  of  among  the 
multiple  California  contractors.  In  their 
comments  of  September  28. 1985.  the 
LADWP-SCE  Group  proposed  a 
"converging  formula"  that  would 
increase  each  of  the  California  allottee's 
capacity  factors  in  such  a  manner  that 
all  of  the  allottees  would  reach  100 
percent  at  the  same  time.  The  Joint 
Allottees  argued  that  third-priority 
excess  energy  should  be  offered  in 
proportion  to  each  contractor's  firm 
energy  allotment.  They  stated  that  if 
contractors  must  share  proportionately 
in  any  curtailments  in  capacity  and 
energy,  they  should  share 
proportionately  in  any  excesses.  As  with 
several  other  issues  regarding  the 
proposed  General  Regulations.  Western 
was  faced  with  two  opposing 
viewpoints.  Because  in  all  likelihood. 
Western  wiU  have  only  one  contractor 
in  Arizona  and  one  in  Nevada,  the 
allocation  by  Western  of  third-priority 
excess  energy  among  contractors  is  a 
matter  which  will  have  a  practical 
impact  only  on  California  allottees. 

Due  to  the  wide  disparity  in  the 
California  allottees'  capacity  factors. 
Western  attempted  to  find  a  formula 
that  would  be  equitable  to  all  of  the 
California  allottees.  The  Hoover 
capacity  factors  for  California  allottees 
vary  from  that  of  SCE  with  a  low  of 
10.31  percent  to  that  of  MWD  with  a 
high  of  59.59  percent.  While  the  allottee 
with  a  59.59  percent  capacity  factor 
(MWD)  sees  the  Hoover  Powerplant  as 
an  energy  producer,  the  value  of  the 
Hoover  resource  to  the  low-capacity 


factor  allottee  (SCE)  is  as  a  capacity- 
related  peaking  resource.  However,  the 
value  of  that  peaking  resource  may  be 
severely  limited  because  of  its  inability 
to  use  Hoover  capacity  during  the  entire 
^  Station  of  its  peak.  That  limitation 
arises,  of  course,  because  of  the  limited 
energy  available. 

In  considering  the  legitimate  claims  of 
both  kinds  of  contractors  to  the 
available  third-priority  excess  energy, 
allocating  excess  energy  strictly  on  the 
basis  of  capacity  fails  to  recognize  that 
those  excess  energy  years  are  the  same 
years  when  MWD  would  most  likely 
have  additional  water  to  pump.  On  the 
other  hand,  allocating  third-priority 
excess  energy  strictly  on  the  basis  of 
energy  tends  to  deprive  the  low  capacity 
factor  contractors  of  the  opportunity  to 
enhance  the  value  of  the  Hoover 
resource  by  meeting  a  greater  portion  of 
the  duration  of  their  peaks.  If  third- 
priority  excess  energy  were  allocated 
based  only  on  allocations  of  firm  energy 
in  California,  as  has  been  suggested  by 
the  Joint  Allottees,  MWD.  the  entity 
with  the  highest  capacity  factor,  would 
reach  100  percent  capacity  factor  at  a 
time  when  SCE,  a  very  low-capacity 
factor  contractor,  reaches  17  percent 
capacity  factor.  If  additional  third- 
priority  excess  eneigy  becomes 
available  to  the  California  contractors, 
capacity  being  paid  for  by  SCE  and 
others  would  have  to  be  used  in  order  to 
deliver  the  energy  to  which  MWD  is 
entitled.  It  would  be  necessary  to 
deliver  this  energy  to  MWD  during 
ofipeak  hours  as  MWD's  entitlement  to 
firm  energy  already  allows  it  to  use  its 
capacity  entitlement  nearly  14  hours  per 
day.  Delivery  of  offpeak  energy  to 
MWD,  in  lieu  of  delivering  onpeak 
energy  to  another  contractor  whose 
capacity  factor  is  low.  reduces  the  value 
of  the  resource  to  California  as  a  whole. 
Using  Western's  method,  with  the  same 
amount  of  third-priority  excess  energy 
available  to  California,  the  MWD 
capacity  factor  would  rise  to  88  percent, 
while  the  SCE  capacity  factor  would  rise 
to  22  percent,  "nnis,  Western's  method 
would  result  in  MWD  receiving  a  ^^ 
considerable  amount  of  energy  wi«^ 
which  to  pump  surplus  water,  and  at  the 
same  time,  would  provide  SCE  with  the 
ability  to  meet  peakloads  for  a  much 
longer  duration.  Other  contractors 
would  also  benefit  from  the  delivery  of 
additional  energy  during  onpeak  hours. 
Western  believes  this  results  in  the 
highest  and  best  use  of  the  hydro- 
resource  in  the  public  interest  by  best 
utilizing  the  water  resources  of  the 
region  and  by  reducing  dependency  on 
nonrenewable  fossil  fuels.  In  addition, 
this  provides  for  an  equitable 


distribution  of  the  economic  benefits  of 
third-priority  excess  energy  among  the 
California  contractors.  Therefore,  in 
balancing  the  proposals  of  both  sides 
and  considering  the  public  interest. 
Western  has  adopted  a  formula  which 
recognizes  both  capactty  ■entitiemgirt» — 
and  energy  entitlements  in  allocating 
third-priority  excess  energy. 

Section  904.11    Lay  Off  of  Energy 

This  section  has  been  added  to  the 
General  Regulations  as  a  result  of 
discussions  with  the  allottees  during 
contract  negotiations.  The  allottees 
requested  language  to  provide  for  the 
disposal  (lay  off)  of  energy  available  to 
them  that  they  are  unable  to  utilize.  This 
new  section  provides  that  Western  will 
lay  off  available  energy  at  the  request  of 
a  contractor  pursuant  to  provisions  of 
the  contract.  The  contractor  failing  to 
take  its  available  energy  will  be  billed 
for  any  deficit  between  the  amount  that 
Western  would  have  received  at  the 
then  existing  energy  rate  and  the 
amount  actually  received  as  a  result  of 
the  lay  off. 

Section  904.12    Payments  to 
Contractors 

One  commentor  questioned  the  basis 
for  returning  funds  to  contractors 
through  credits  on  monthly  bills  and 
wanted  to  know  the  legal  basis  and 
significance  of  this  provision.  Under  the 
general  authorities  of  the  Project  Act. 
the  Adjustment  Act,  and  the  Department 
of  Energy  Oi^ganization  Act  the 
Secretary  of  Energy  is  authorized  to 
provide  for  the  application  of  revenues. 
Furthermore,  the  1941  General 
Regulations  provided  for  credit 
adjustments,  and  the  same  concept  is 
being  carried  forward  to  these  General 
Regulations. 

This  section  has  not  been  modified, 
and  credits  will  be  given  for  any 
obligation  of  the  United  States  to  return 
funds  to  the  contractors.  Specifically, 
the  Hoover  Power  Plant  Act  provided 
for  credits  for  the  amounts  advanced  by 
non-Federal  purdiesers  for  funds 
contributed  for  the  upreting  program. 
Adjustments  to  monthly  bills  would  be 
another  example  of  a  return  of  funds  by 
credits. 

Section  904. 12    Capacity  Reductions 
([)eleted  from  final  General  Regulations) 

All  comments  received  on  this  section 
of  the  revised  proposed  General 
Regulations  agreed  that  the  formula 
proposed  to  be  used  during  capacity 
reductions  needed  revision.  The  entire 
section  has  been  deleted  from  the 
General  Regulations  because  Western 
agrees  that  the  formula  was  incorrect. 


I 


I 


43152        Federal  Register  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  Rules  and  Regulations 


Western  has  concluded  that  the 
question  of  capacity  reductions  is  more 
appropriately  covered  in  the  contract 
negotiations. 

Section  904.13    Disputes 

Several  commentors  submitted 
recommendations  for  changes  to 
Western's  dispute  resolution  proposal. 
In  light  of  the  substantive  merit  of  the 
comments  received  by  Western  on  this 
matter,  and  in  an  effort  to  eliminate 
unnecessary  di^erences  in  dispute 
resolution  procedures  between  Western 
and  Reclamation,  Western  has  amended 
this  section. 

As  proposed,  any  dispute  or 
disagreement  as  to  interpretation  or 
performance  of  these  regulations  shall 
be  first  presented  to  and  decided  by  the 
Secretary  of  Energy,  acting  by  and 
through  the  Administrator  of  Western. 
The  decision  of  the  Administrator  shall 
be  final  and  binding,  unless  a  request  for 
arbitration  is  received  by  the 
Administrator  within  30  days  after  the 
date  of  decision  by  the  Administrator,  or 
the  disputing  party  Tdes  a  claim  in  a 
Federal  district  court  within  applicable 
statutory  time  limits.  Western  changed 
the  reference  to  a  Federal  district  court 
to  a  Federal  court  of  competent 
jurisdiction.  Commentors  correctly 
noted  that  some  disputes  could  be 
within  the  jurisdiction  of  the  Federal 
Claims  Court. 

Commentors  recommended  that 
provisions  be  made  for  administrative 
appeal  of  the  Administrator's  decision 
to  the  Secretary  of  Energy.  Western 
believes  that  injection  of  such  an 
additional  procedural  requirement  is 
legally  unnecessary  and  only  serves  to 
lengthen  the  administrative  process  and 
increase  the  administrative  burden  for 
dispute  resolution.  The  Department  of 
Energy  Organization  Act  clearly 
specifies  that  such  matters  are  to  be 
performed  by  the  Secretary  of  Energy, 
acting  by  and  through  the 
Administrators  of  the  various  power 
marketing  administrations.  The  clear 
congressional  intent  is  not  to  burden, 
unnecessarily,  the  administrative 
process  surrounding  activities  of  the 
power  marketing  administrations.  This 
is  achieved  by  eliminating  one  level  of 
the  appeal  process,  thereby  allowing  a 
dispute  to  proceed  in  a  more  timely 
fashion.  This  specific  intent  provided  for 
in  the  Department  of  Energy 
Organization  Act  does  not  apply  to  the 
administrative  workings  and 
relationships  of  Interior  and  its 
relationship  to  Reclamation. 

A  description  of  the  changes  made  to 
the  Disputes  section  follows.  One  major 
change  to  the  section  is  the  selection  of 
the  third  arbitrator  by  the  two  initial 


arbitrators  named  to  the  panel  or 
pursuant  to  the  Commercial  Arbitration 
Rules.  This  selection  process  is  in  lieu  of 
the  original  proposal  that  the  third 
arbitrator  be  selected  by  the  Chief  Judge 
of  the  Federal  district  court  that  would 
have  jurisdiction  of  the  matter,  if  taken 
directly  to  court.  Selection  of  the  third 
arbitrator  by  the  two  arbitrators  chosen 
by  the  disputants  provides  additional 
assurance  that  the  third  arbitrator  shall 
have  subject  matter  experience  and 
qualification. 

The  process  for  disputes  has  been 
changed;  if  arbitration  is  requested,  the 
Administrator  shall  have  90  days  from 
the  date  of  receipt  of  the  request  to 
either  concur  or  deny  the  request.  If  no 
action  is  taken  by  the  Administrator 
within  the  90  days,  the  request  shall  be 
deemed  denied.  If  the  Administrator 
concurs  in  the  request  for  arbitration, 
the  Administrator  and  the  contractor 
shall  each  name  an  arbitrator  to  the 
panel  of  arbitrators  within  30  days  of 
receipt  of  the  notice  of  concurrence  by 
the  Administrator.  If  there  is  more  than 
one  disputing  contractor,  they  will 
collectively  name  one  arbitrator  to  the 
panel.  In  the  event  the  disputing 
contractors  fail  to  collectively  name  an 
arbitrator  within  IS  days  after  their  first 
meeting,  the  arbitrator  shall  be  named  in 
accordance  with  the  applicable 
provisions  of  the  Commercial 
Arbitration  Rules  of  the  American 
Arbitration  Association.  The  two 
arbitrators  named  to  the  panel  shall 
select  a  third  member  for  the  panel  of 
arbitrators.  This  third  arbitrator 
selection  shall  be  completed  within  30 
days  of  the  first  meeting  of  the  two 
arbitrators.  In  the  event  the  two 
arbitrators  fail  to  name  the  third 
arbitrator  of  the  panel  within  the 
designated  time,  that  arbitrator  shall  be 
selected  in  accordance  with  the 
Commercial  Arbitration  Rules  of  the 
American  Arbitration  Association.  This 
selection  process  is  in  accord  with 
comments  received  by  Western  and 
provides  uniformity  in  the  Western 
procedures  and  those  of  Reclamation. 

The  arbitration  shall  be  limited  to  the 
issue  submitted  to  the  panel.  The  panel 
may  interpret  but  shall  not  rewrite, 
change,  or  amend  these  General 
Regulations  or  the  contracts  k^r  Hoover 
power.  The  arbitration  shall  be 
governed  by  the  Commercial  Arbitration 
Rules  of  the  American  Arbitration 
Association.  The  panel  of  arbitrators 
shall  render  a  final  decision  within  60 
days  of  the  date  of  selection  of  the  third 
arbitrator.  A  decision  of  any  two  of  the 
arbitrators  shall  be  deemed  a  final 
decision  and,  as  such,  shall  be  fmal  and 


binding  upon  all 
dispute. 


larties  involved  in  the 


These  changes  to  the  dispute 
resolution  process  are  made  in  view  of 
the  merit  of  the  comments  received  by 
Western  and  are  in  compliance  with 
applicable  law. 


904.14    Future  Regulations 

The  comments  on  this  section  focused 
on  the  addition  of  a  clarification  that 
any  future  regulations  or  amendments 
would  not  have  an  adverse  impact  upon 
the  existing  contract  rights  and 
obligations  of  the  allottees  and  the 
inclusion  of  a  "most  favored  nation" 
clause.  Both  items  were  contained  in  the 
1941  General  Regulations  that  these 
General  Regulations  are  replacing. 

Western  believes  that  any  future 
promulgation  of  regulations  or 
amendments  hereto  could  not 
unilaterally  impose  adverse  impacts 
upon  existing  contract  rights  and/or 
obligations.  Given  that  such  a  disclaimer 
has  been  used  in  the  past  and  that  the 
allottees  seem  to  agree  on  a  need  for 
such  a  disclaimer  to  these  General 
Regulations,  Western  has  included  a 
provision  that  any  future  regulations  or 
amendments  would  not  have  an  adverse 
impact  upon  the  existing  contract  rights 
and  obligations  of  the  contractors,  and 
Western  has  included  a  "most  favored 
nation"  clause  as  paragraph  (b)  to 
§  904.14  which  clarifies  an  approach 
applicable  to  Western's  dealings  with 
all  contractors. 

Executive  Order  12291 

Under  the  provisions  of  section  3  of 
Executive  Order  12291,  dated  February 
17, 1981,  a  regulatory  impact  analysis 
must  be  made  prior  to  the  publication  of 
a  major  rule.  These  General  Regulations 
are  of  a  technical  nature  and  are 
considered  to  be  a  nonmajor  rule  within 
the  meaning  of  the  Executive  Order. 
Western  has  an  exenqition  from 
sections  3,  4,  and  7  of  Executive  Order 
12291;  accordingly,  no  clearance  of  these 
regulations  by  the  Office  of 
Management  and  Budget  (OMB)  is 
required. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  801  et  seq.),  each 
agency,  when  required  to  publish  a 
general  notice  of  proposed  rule,  shall 
prepare  for  public  coounent  an  initial 
regulatory  flexibility  analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  In  this  instance,  the 
General  Regulations  relate  to  rates  for 
electric  service  provided  by  Western. 
Under  5  U.S.C.  601(2],  rates,  prices,  and 
services  are  not  considered  rules  within 
the  meaning  of  the  Act  Furthermore, 
pursuant  to  section  6e5{b)  of  tha 


Federal  Reygter  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  Rules  and  Regulations        43153 


Regulatory  Flexibility  Act  of  1980,  the 
Secretary  of  Energy,  acting  by  and 
through  the  Administrator  of  Western, 
hereby  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
munber  ol^mall  entities.  Accordingly. 
i»o*egulaui»y  flexibility  analygirffr 
required. 

Paperwork  Reduction  Act  of  1980 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  that 
certain  information  collection 
requirements  be  approved  by  the  OMB 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public  (48 
PR  13666)  dated  March  31. 1983.  Ample 
opportunity  was  provided  in  the 
proposed  rule  for  the  interested  public  to 
participate  in  the  development  of  the 
General  Regulations.  Nevertheless,  this 
is  at  their  sole  election.  There  is  no 
requirement  that  members  of  the  public 
participating  in  the  development  of  the 
General  Regulations  supply  information 
about  themselves  to  the  Government.  It 
follows  that  the  General  Regulations  are 
exempt  from  the  Paperwork  Reduction 
Act. 

National  Environmental  Policy  Act 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  and 
Department  of  Energy  regulations 
published  in  the  Federal  Register  Notice 
(47  PR  7976)  on  February  23. 1982.  as 
amended.  Western  evaluated  the 
potential  for  environmental  impact  of 
the  Boulder  City  General  Consolidated 
Power  Marketing  Criteria  or  Regulations 
for  the  Boulder  City  Area  Projects 
(Environmental  Assessment  No.  DOE 
EA-0204).  On  May  2. 1983,  the  DOE 
executed  a  Finding  of  No  Significant 
Impact  for  that  proposal.  Part  of  the 
original  Criteria  was  a  reference  to  the 
rate  formula  and  application  criteria 
that  are  now  developed  and  proposed  in 
this  notice.  At  the  time  of  the  Criteria 
environmental  assessment,  the  formula 
and  its  application  were  determined  to 
not.  either  by  themselves  or 
cumulatively,  have  a  significant  impact. 
Now  that  these  General  Regulations  are 
better  defined.  Western  has  made  a 
determination  by  memorandum,  which 
is  available  for  public  review.  The 
determination,  which  was  based  upon 
environmental  considerations, 
concludes  that  this  action  does  not 
involve  a  major  Federal  action  having  a 
significant  adverse  impact  on  the  human 
environment,  and  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement  is  not 
required. 


mcuments  in  Public  File 

The  following  materials  relative  to  the 
research  performed,  analyses  made,  and 
other  infoimation  supporting  the 
General  Regulations  are  available  for 
inspection  and  copying  at  the  Boulder 
Cit^  Area  Office: 

"TtelterTlaTetf  ATigfflf6r4«8».  t»AU 
Interested  Parties  (withxopies  of 
comments  received)  from  Western 
regarding  conunents  on  the  revised 
proposed  General  Regulations. 

2.  Federal  Register  Notice  (51  FR 
26555)  dated  August  7. 1986.  "Charges 
for  the  Sale  of  Power  From  the  Boulder 
Canyon  Project;  Notice  of  a  Meeting 
Between  Department  of  Energy  Officials 
and  Representatives  of  the  Contractors 
of  Hoover  Dam  Power  Reopening  of 
Comment  Period." 

3.  Notice  of  Environmental 
Determination,  dated  May  1986.  for  the 
Boulder  Canyon  Project. 

4.  Letter  dated  May  22, 1986,  to  All 
Interested  Parties  (with  copies  of 
comments  received)  from  Western 
regarding  comments  on  the  revised 
proposed  General  Regulations. 

5.  Federal  Register  Notice  (51  FR 
12333)  dated  April  10, 1986.  "Proposed 
Rule;  Additional  Information." 

6.  Reporter's  Transcript  of 
Proceedings,  Public  Comment  Forum  on 
revised  Proposed  General  Regulations, 
February  12. 1986. 

7.  Statement  dated  February  12, 1986, 
to  Western  from  the  Colorado  River 
Commission  regarding  "Request  for 
Additional  Analysis  and  Information 
Regarding  Western  Area  Power 
Administration's  Proposed  General 
Regulations  for  the  Charges  for  the  Sale 
of  Power  From  the  Boulder  Canyon 
Project." 

8.  Federal  Register  Notice  (51  FR  3471) 
dated  January  28. 1986.  "Notice  of  Public 
Comment  Forum." 

9.  Federal  Register  Notice  (51  FR  4376] 
dated  February  4. 1986.  "Future  Notice 
of  Public  Comment  Forum." 

10.  Letter  dated  January  la  1986,  to 
All  Interested  Parties  from  Western 
(with  copies  of  comments  received) 
regarding  the  revised  proposed  General 
Regulations  published  in  the  Fedoal 
Re^ster  (50  FR  49050)  on  November  29. 
1985. 

11.  Reporter's  Transcript  of 
Proceedings.  Public  Comment  Forum  on 
Revised  Proposed  General  Regulations. 
December  19. 1985. 

12.  Federal  Register  Notice  (50  FR 
49050)  dated  November  29. 1985. 
"Proposed  Rulemaking  and  Request  for 
Comments,"  announcing  the  revised 
proposed  General  Regulations. 

13.  "Memorandum  for  Tom  Mine  Re 
Hoover  Conformed  Criteria  From  Jack  L 


Stonehocker  on  Behalf  of  Colorado 
River  Commission  of  Nevada,  Arizona 
Power  Authority.  Metropolitan  Water 
District  of  Southern  California  and  the 
Cities  of  Burbank.  Glendale,  Pasadena, 
Anaheim,  Azusa,  Banning,  Colton,  and 
Riverside."  received  November  5, 1985. 

14.  Letter  dated  October  23. 1985.  to 
^esfe'mf rom-eolorado  River         

CommTssion  regarding  draft         .„,.„. 
supplemental  comments  on  the  Base 
Charge,  the  Contribution  Charge,  and 
the  charge  on  excess  energy. 

15.  Letter  dated  October  21, 1985,  to 
Ail  Interested  Parties  (with  copies  of 
comments  received)  from  Western 
regarding  the  propc«ed  General 
Regulations  published  in  the  Federal 
Register  (50  FR  20732)  on  May  17, 1985. 

16.  Letter  dated  September  24, 1965,  to 
Western  bom  Colorado  River 
Commission,  transmitting  three  draft 
position  papers  in  respect  to  the 
"Hoover  Items." 

17.  Federal  Register  Notice  (50  FR 
37835)  dated  September  18. 1985.  "10 
CFR.  Part  903.  Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions." 

18.  Federal  Register  Notice  (50  FR 
30447)  dated  July  26. 1985.  "Notice  of 
Delay  in  Comment  Period  on  the 
Proposed  General  Regulations  for  the 
Charges  for  the  Sale  of  Power  From  the 
Boulder  Canyon  Project." 

19.  Letter  dated  July  5. 1985.  to 
Western  from  Colorado  River 
Commission  transmitting  a  list  of  items 
which  the  Hoover  allottees  propose  to 
discuss  during  the  delay  on  the  General 
Regulations.  entiUed  "Hoover  Items." 

20.  Letter  dated  July  1. 1985.  to 
Colorado  River  Commission  from 
Western  responding  to  a  request  for 
delay  in  the  public  process  on  the 
General  Regidations. 

21.  Proposed  Power  Delivery 
Schedule.  July  1. 1985.  presentation  and 
slides. 

22.  Reporter's  Transcript  of 
Proceedings.  Public  Comment  Forum  on 
Proposed  General  Regulations.  July  1. 
1985. 

23.  Letter  dated  June  28. 1985.  to  All 
Interested  Parties  from  Western 
regarding  questions  asked  at  the  public 
information  forum  on  June  4. 1985. 

24.  Letter  dated  June  27. 1985.  to 
Western  from  Jack  L  Stonehocker, 
Colorado  River  Commission,  requesting 
a  delay  in  the  proceedings  on  the 
proposed  General  Regulations. 

25.  Draft  Power  Repayment  Study, 
June  4. 1985.  presentation. 

26.  Memorandum  dated  June  3. 1985. 
from  Gary  D.  Miller,  Attorney  fat  the 
General  Counsel,  regarding  "Boulder 
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Canyon  Project/Repayment  of  the  Flood 
Control  Allocation." 

27.  Proposed  General  Regulations 
Public  Information  Forum,  June  4, 1985. 
presentation  and  slides. 

28.  Letter  dated  May  3, 1985.  to 
Colorado  River  Commission  and 
Arizona  Power  Authority  from  Western 
responding  to  an  April  18. 1985.  letter  on 
conformance  of  the  "General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  the  Boulder  City  Area 
Projects"  to  the  Hoover  Power  Plant  Act 
of  1984. 

29.  Federal  Register  Notice  (50  FR 
20732)  dated  May  17, 1985.  "Proposed 
Rulemaking,"  announcing  the  proposed 
General  Regulations. 

30.  Letter  dated  April  18. 198S.  to 
Western  from  Colorado  River 
Commission  and  Arizona  Power 
Authority  regarding  the  conformance  of 
the  "General  Consolidated  Power 
Marketing  Criteria  or  Regulations  for  the 
Boulder  City  Area  Projects"  to  the 
Hoover  Power  Plant  Act  of  1984. 

31.  Memorandum  dated  April  5. 1985. 
from  Department  of  the  Interior's 
Assistant  Solicitor.  Branch  of  Water  and 
Power,  Division  of  Energy  and 
Resources,  regarding  "Repayment  of 
Flood  Control  Allocation — Boulder 
Canyon  Project." 

32.  Letter  dated  March  27. 19ttS,  to 
Western  from  Bureau  of  Reclamation 
regarding  "Post-1987  Repayment 
Requirements  of  the  Boulder  Canyon 
Project." 

33.  Federal  Register  Notice  (50  FR 
7823)  dated  February  26. 1985. 
announcing  corrections  to  the 
"Conformed  General  Consolidated 
Power  Marketing  Criteria  or  Regulations 
for  Boulder  City  Area  Projects." 

34.  Federal  Register  Notice  (49  FR 
50582)  dated  December  28, 1984. 
publishing  the  "Conformed  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boulder  City  Area 
Projects." 

35.  Federal  Register  Notice  (49  FR 
25230)  dated  June  20. 1984.  "18  CFR  Part 
300.  Filing  Requirements  and  Procedures 
for  Approving  the  Rates  of  Federal 
Power  Marketing  Administrations." 

36.  "1984  Hoover  Operation  Concepts 
Report."  jointly  written  by  Bureau  of 
Reclamation  and  Western. 

37.  Delegation  Order  0204-108, 
published  in  the  Federal  Register  (48  FR 
55664]  December  14. 1983. 

38.  Federal  Register  Notice  (48  FR 
20872)  dated  May  9. 1983.  publishing  the 
"General  Consolidated  Power  Marketing 
Criteria  or  Regulations  for  Boulder  City 
Area  Projects." 

39.  Consolidated  Power  Marketing 
Plan  Public  Information  Forum,  August 
29, 1960.  presentation  and  slides. 


40.  Consolidated  Power  Marketins 
Plan  Public  InforniBtion  Forum,  May  16, 
1980.  presentation  end  slides. 

41.  Department  of  the  Inteiior,  Bureau 
of  Reclamation  "Upruting  Program, 
Hoover  Powerplant.  Special  Report," 
issued  May  1980,  supplemented  [anuary 
9,  1985,  and  revised  September  1985. 

42.  Consolidated  Power  Marketing 
Plan  Public  Information  Forum,  Februdry 
22. 1980.  presentation  and  slides. 

43.  Consolidated  Power  Marketing 
Plan  Public  Information  Forum. 
November  30. 1979,  p.'-oceedings  of  the 
meeting. 

44.  Department  of  Energy  Order  RA 
6120.2.  Power  Marketing  Administration 
Financial  Reporting.  September  20, 1979. 

45.  October  31. 1975.  General 
Accounting  Office  letter  regarding  the 
operation  of  Hoover  Powerplant. 

46.  Bureau  of  Reclamation  Report 
Number  REC-ERC-8»-8.  Generation 
Efficiency  Loading  Algorithm. 

47.  Worksheets  on  analysis  made  on 
the  development  of  Base  Charge. 

48.  Worksheets  on  analysis  made  on 
the  development  of  Contribution  Charge. 

49.  Worksheets  on  analysis  made  on 
allocation  of  excess  energy  in 
California. 

Ust  of  Subjects  in  10  CFR  Part  904 

Electric  power  rates. 

For  the  reasons  set  out  in  the 
preamble,  Title  10.  Chapter  HI  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Is.siied  Hi  Golden.  Colorado.  Noveinl)er  14. 
1986. 

William  H.  Clagett. 
Administrator. 

Chapter  111  of  Title  10  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  Part  904  to  read  as 
follows: 

PART  904— GENERAL  REGULATIONS 
FOR  THE  CHARGES  FOR  THE  SALE 
OF  POWER  FROM  THE  BOULDER 
CANYON  PROJECT 

Sut>par1  A— Power  Marlcettng 

Sf.; 

904.1 

904.2 

904.a 

9044 

904..S 

904.6 

904.7 

904.8 

rnn 
904.9 
904.10 
9(M.ll 
904.12 
904.13 
904.14 


Purpost;.         I 

Scope. 

Definitions. 

Marketing  responsibilities. 

Revenue  requirements. 

Charjje  for  capacity  and  firm  energy. 

Base  charge. 

Uiwer  ba.siii  development  fund 

tribution  chiitge. 

Excess  capacity. 

Excess  energy. 

Lay  off  of  energy. 

Payments  lu  Lontractors. 

Disputes. 

K'liure  rcgulMtions. 


Authority:  Reclamation  Act  of  1902  I'M 
Slat.  3H8):  Boulder  Canyon  Project  Act  of  194:h 
(43  U.S.C.  617  et  neq.):  Boulder  Canyon 
Project  Adjustment  Act  of  1940  (43  U.S.C.  BIH 
ct  sf(/.|;  Department  of  Energy  Organization 
Act  (42  U.S.C.  7101  etaeg,);  Colorado  River 
Storage  Project  Act  of  1956  (43  U.S.C.  620  et 
nfL/.]:  Colorado  River  Basin  Project  Act  of 
1968  (43  I!  S.C.  1501  et  st-g.):  and  Hoover 
Power  Plant  Act  of  1984  (98  Stat  1.1.T1  (43 
use  619 et  sffq.)]. 

Subpart  A— Power  Marketing 
§904.1    Purpose. 

(a)  The  Secretary  of  Energy,  acting  by 
and  through  the  Administrator  of  the 
Western  Area  Power  Admini-slrafion 
(Administrator),  is  authorized  and 
directed  to  promulgate  charges  for  the 
sale  of  piiwer  generated  at  the  Boulder 
Canyon  Project  powerplant.  and  also  to 
promulgate  such  general  regulations  a.s 
the  Secretary  finds  necessary  and 
appropriate  in  accordance  with  the 
power  marketing  authorities  in  the 
Reclamation  Act  of  1902  (32  Stat.  388) 
and  all  acts  amendatory-  thereof  and 
supplementary  thereto,  and  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7101  ef  see?.). 

(b)  In  accordance  with  the  Boulder 
Canyon  Project  Act  of  1928  (43  U.S.C. 
617  et  seq.],  as  amended  and 
supplemented  (Project  Act);  the  Boulder 
Canyon  Project  Adjustment  Act  of  1940 
(43  U.S.C.  618  et  seq.],  as  amended  and 
supplemented  (Adjustment  Act);  the 
Department  of  Energy  Organization  Act 
(42  use.  7101  et spq.y.  and  the  Hoover 
Power  Plant  Act  of  1984  (98  Stat.  1333 
(43  U.S.C.  619  et  seq.])  (Hoover  Power 
Plant  Act);  the  Western  Area  Power 
Administration  (Western)  promulgates 
these  General  Regulations  for  the 
Charges  for  the  Sale  of  Power  From  the 
Boulder  Canyon  Project  (General 
Regulations)  defining  tke  methodology 
to  be  used  in  the  computation  of  the 
charges  for  the  sale  of  power  from  the 
Boulder  Canyon  Project. 

§904.2    Scope. 

These  General  Regulations  are 
effective  June  1, 1987.  and  shall  apply  as 
the  basis  for  computation  of  ail  charges 
applicable  to  any  sale  of  power  from  the 
Boulder  Canyon  Project  after  May  31, 
1987.  "General  Regulations  for  Power 
Generation,  Operation,  Maintenance, 
and  Replacement  at  the  Boulder  Canyon 
Project,  Arizona/Nevada"  are  the 
subject  of  a  separate  rulemaking  of  the 
Department  of  the  Interior  imder  43  CFR 
Part  431.  The  "General  Regulations  for 
Generation  and  Sale  of  Power  in 
Accordance  with  the  Boulder  Canyon 
Project  Adjustment  Act"  (1941  General 
Regulations)  dated  May  20, 1941.  and  the 
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"General  ReguUtiont  for  LauM  of 
Power"  dated  April  2S.  mao.  lerminaie 
May  31. 1987. 

0904.3    Minttlont. 

The  foilowtng  terms  wherever  used 
herein  shait  have  the  Following 
meanlngK 

(a)  '-mHing  Period"  shall  mean  the 
service  period  beginning  on  the  first  day 
and  extending  through  the  last  day  of 
iiny  calendar  month. 

(b)  "Boulder  City  Area  Projects"  shall 
mean  the  Boulder  Canyon  Project,  the 
(>iirker-Davl8  Project,  and  the  United 
Slates  entilleinent  In  the  Navajo 
Cenarating  Station  (a  feature  of  the 
Central  Arizona  Rrofact). 

(c)  "CaiMcHy"  shall  mean  the 
''Kgregale  oCoontkigent  capacity 
specinad^tn  Mctton  lOStaKlKAtaod  tha 
contingem  capacity  spocMad  ia  aecHai 
ios(AHiNBr  of  the  Hoover  ftAwr  Plwl 
Act(43U^C0tflV 

(d^  "Central  Ariwma  PRqact"  sltall 
mean  thoMi¥Drk*Ra  dtKribad  in 
section  U«(^  of  the  Colorada  Btvar 
Basia  Rp^wt  Ad  of  1908(48  VSJC  IStt 
etseq.).«ftaoMnd«d 

(e)  "Colorado  River  Uam  Fond"  or 
"PutKi"  skBQ  owaa  dMt  special  fund 
established  bit  section  2  of  the  Project 
Act  and  which  i»  to  be  uMd  only  for  the 
purposes  specified  in  the  Project  Act, 
the  Adjustment  Act.  the  Colorado  River 
Basm  Project  Act  of  1968,  and  the 

I  io«»ver  Power  Plant  Act. 

(f)  "Contract"  shall  mean  any  contract 
for  the  sale  of  Boafder  Canyon  Project 
capacity  and  enei:gy  for  delivery  after 
May  31, 1987.  between  Western  and  any 
contractor. 

(g)  "Contractor"  shall  mean  the 
entities  entf>rifig  into  contracts  with 
Western  for  electric  service  pursuant  to 
the  Hoover  Power  Plant  Act. 

(h)  "Excess  Capacity"  shall  mean 
capacity  which  is  in  excess  of  the  lesser 
of:  (1)  Capacity  that  Moover  Powerplant 
is  cupoMe  of  generating  with  all  units  in 
service  at  a  net  effective  head  of  498 
feet,  or  (2)  1.951.000  kW. 

(i)  "Excess  Energy"  shall  mean  energy 
obiigaled  from  the  Project  pursuant  to 
section  105(a)(1)(C)  of  the  Hoover  Power 
Plant  Act  (43  U.S.C.  619). 

lil  "Firm  Energy"  shall  mean  energy 
obligated  from  the  Project  pursuant  to 
section  10a(a)(l)(A)  and  section 
tU5(a)(lKB)  of  the  Hoover  Power  Plant 
Act  (43  U.8.C  619). 

(k)  "Overruns"  shall  mean  ths  use  of 
capacity  or  energy,  without  the  approvri 
of  Western,  in  amouots  greater  than 
Western's  contract  delivery  obUgation 
in  effect  for  each  type  of  service 
provided  for  ia  the  Contract. 

(1^  --Proieot**  er  "Bevider  Caoyim 
Project"  shall  mean  all  works  authorized 


by  the  Profcct  Act.  the  Hoover  Power 
Plant  Act,  and  any  future  additions 
authorized  by  Congress,  to  be 
constructed  and  owned  by  the  United 
Slates,  but  exclusive  of  the  main  canal 
and  appurtenances  authorised  by  the 
Project  Act,  now  known  as  the  All- 
Americea  Canal 

(m)  "Replacements"  shall  mean  such 
work,  materials,  equipment,  or  facilities 
as  determined  by  the  United  States  to  be 
necessary  to  ke^  the  Project  in  good 
operating  conditioa  but  shall  not 
include  (exoept  where  used  in 
conjunctioa  with  the  word  "emergency" 
or  the  phrase  "however  neceesitated") 
work,  materials,  equipment,  or  faciUties 
made  necessary  by  any  act  of  God  or  of 
the  public  enemy,  or  by  any  major 
catestiophft 

Cn)  "Uprating  Program"  shall  nMan  the 
prognna  authorized  by  section  101(a)  of 
the  Hoover  Power  Plant  Act  (43  U.S.C 
6ig(a))  for  increasing  the  capacity  of 
existing  geaenting  equipment  arn) 
appurfenaaeee  et  me  Hoover 
Powerplaat  ae  geaerelly  described  ia 
the  rapoM  of  Ike  Depattamrt  of  the 
Interior.  Bureau  of  Reelamatiea.  entitled 
"Hooves  Wawsiybwt  Uprating  Speciel 
Report."  issued  ki  Mey  ISSa  as 
supplemented  (lithe  report  entitled. 
"Januaiy  1988  Suppleflumt  (revised 
September  198^  to  Hoover  Pewerplani 
Uprating,  Speckil  Report-May  1980.** 

i>»04^    Martwtinf  reepooelbWMes. 

(a)  (Opacity  and  energy  available 
from  the  Project  will  be  marketed  by 
Western  under  terms  of  the  Conformed 
General  Consolidated  Power  Marketing 
Criteria  or  Regulations  for  Boulder  City 
Area  Projects  (Conformed  Criteria) 
published  ia  the  FeilenI  Register  (49  PR 
50582)  on  December  28, 1984.  Western 
shall  dispose  of  capacity  and  energy 
from  the  Project  in  accordance  wi& 
section  105(a)(1)  of  the  Hoover  Power 
Plant  AcL(43  U.S.C  619(a|(1|).  these 
General  Regulations,  and  the  Contracts 
between  the  Contractors  and  Western. 

(b)  Procedures  for  the  scheduling  and 
delivery  of  capacity  and  energy  shall  be 
provided  for  in  the  Contracts  between 
the  Contractors  and  Western. 

H004.S    Revenue  raqulrementa. 

(a)  Western  shall  collect  all  electric 
service  revenues  from  the  Project  in 
accordance  with  applicable  statutes  and 
regulations  and  deposit  such  revenues 
into  the  Colorado  River  Dam  Fund.  All 
receipts  from  the  Project  shsll  be 
available  for  payment  of  the  costs  and 
financial  obligations  associated  with  the 
Project  The  Secralary  of  the  Interior  is 
responsible  for  the  adoiinistratiea  of  the 
Colorado  River  Dam  Fund. 


(b)  The  electric  service  revenue  of  the 
Project  shall  be  collected  through  a 
chaise,  computed  to  be  sufficient, 
together  with  other  net  revenues  from 
the  Project,  to  recover  the  following 
costs  and  financial  obligations 
associated  with  the  Project  over  the 
appropriate  repisymenl  periods  set  out  in 
paragraph  (c)  of  this  section:  . 

(1)  Annual  costs  of  operation  and 
maintenance; 

(2)  Annual  interest  on  unpaid 
investments  in  accordance  with 
appropriate  statutory  authorities; 

(3)  Annual  repayment  of  funds,  and  all 
reasonable  oosts  incurred  In  obtninii^ 
such  fynds,  advanced  by  non-Federal 
Contractors  to  the  Secretaty  of  the 
Interior  for  the  Uprating  Program; 

(4)  The  aiuHMl  pqrneat  ofSaoaooo  ta 
each  of  the  States  gr  Arixoaa  ami 
Nevada  piovkladfor  la  mcUoq  ei8(c)  of 
the  Ad{M9liBco(  Act  and  aactkw 
i543(c)(Z)  of  the  Cotorado  River  Basin 
Project  Act  («  U.S£.  Un  ef  se?.) 
(Basin  Aati  aa  aneadedor 
suppleoMotsdi 

(5)  Caidtal  goata  of  biwaetaieiiti  and 
ReplacaaaBta.-  iMfaidhig  aaraunJ* 
raadvanced  froai  the  Uaitcd  State* 
Treasury  (Treaauiy); 

(6)  Repayment  to  the  Treasury  of  the 
advances  to  the  Colorado  River  Dam 
Fund  for  the  l¥i4Kt  BMda  prior  to  May 
31. 1987.  far  ivhicb  payiaeM  was 
deferred  beeeeee  ol  a  deficiency  ki  rim 
energy  generatkM  due  to  a  shortage  of 
available  wetar.  as  provkled  for  in 
article  14(a)  of  the  1941  General 
Regulations  and  sectkMi  8  of  the  Boulder 
City  Act  of  1968  (72  Stat.  1726).  ss 
shown  on  the  books  of  accounts  of 
Reclamation  as  of  May  31. 1987; 

(7)  Repayment  to  the  Treasury  of  the 
Tirst  $25,000,000  of  advances  made  to  the 
Colorado  River  Dam  Fund  deemed  to  be 
allocated  to  flood  control  by  section 
617a(b)  of  the  ftviect  Act  as  provided  by 
section  61Bf  of  the  Adjustment  Act  and 

(8)  Any  other  financial  obligations  of 
the  Project  imposed  in  sccordance  with 
law. 

(c)  The  Project  repayment  period  shall 
extend  to  the  final  year  allowed  under 
applicable  cost  recovery  criteria.  The 
revenue  for  the  costs  and  financial 
obligations  set  out  in  paragraph  (b)  of 
this  section  shall  be  collected  over  the 
following  repayment  periods: 

(1)  The  repayment  period  for 
advances  maihi  to  the  Colorado  River 
Dam  Fund  from  funds  advanced  to  the 
Secratary  of  the  Interior  by  non-Federal 
entities  for  the  Uprating  Program  and 
associated  work  shall  be  the  period 
commencing  with  the  flrst  day  of  the 
month  following  coipletion  of  each 
segment  of  the  Uprating  Program,  or 
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June  1. 1987,  whichever  is  later,  and 
ending  September  30.  2017; 
12f  The-refkayment  period  for  the 

payments  4o  the  Treasuiy 'of  th*e -^ 

advances  to  the  Colorado'River  Dam 
Fund  for  the  Project  which  were  payable 
prior  to  May  31. 1987,  but  which  were 
deferred  pursuant  to  article  14(a)  of  the 
1941  General  Regulations  and  section  8 
of  the  Boulder  City  Act  of  1958.  shall  be 
the  power  contract  period  beginning 
June  1. 1987,  and  ending  September  30. 
2017.  Such  repayment  period  is  based  on 
a  50-year  repayment  period  beginning 
June  1, 1937,  adjusted  for  the  periods  the 
initial  payments  were  deferred; 

(3)  The  repayment  period  for  the 
payment  to  the  Treasury  of  the  first 
$25,000,000  of  advances  made  to  the 
Colorado  River  Dam  Fund  deemed  to  be 
allocated  to  flood  control  by  section 
617a(b)  of  the  Project  Act  and  deferred 
by  section  618(f)  of  the  Adjustment  Act 
shall  be  the  50-year  period  beginning 
June  1. 1987; 

(4)  The  repayment  period  for 
advances  to  the  Colorado  River  Dam 
Fund  for  the  Project  made  on  or  after 
June  1. 1937,  and  prior  to  June  1, 1987, 
shall  be  the  50-year  period  beginning 
June  1  immediately  following  the  year  of 
operation  in  which  the  funds  were 
advanced; 

(5)  The  repayment  period  for 
investments,  other  than  for  the  visitor 
facilities  authorized  by  section  101(a)  of 
the  Hoover  Power  Plant  Act  (43  U.S.C. 
619(a)).  made  from  Federal 
appropriations  on  or  after  June  1, 1987. 
shall  be  a  50-year  period  beginning  with 
the  first  day  of  the  fiscal  year  following 
the  fiscal  year  the  investment  is  placed 
in  service;  and 

(6)  The  repayment  period  for  the 
visitor  facilities  authorized  by  section 
101(a)  of  the  Hoover  Power  Plant  Act  (43 
U.S.C.  619(a))  shall  be  the  50-year  period 
beginning  June  1, 1987,  or  when 
substantially  completed,  as  determined 
by  the  Secretary  of  the  Interior,  if  later. 

(d)  Annual  costs  for  operation  and 
maintenance  and  payments  to  States  as 
set  out  in  paragraph  (b)  of  this  section 
shall  be  collected  as  long  as  revenues 
accrue  from  the  operation  of  the  Project. 

(e)  Surplus  revenues  will  also  be 
collected  for  transfer  from  the  Colorado 
River  Dam  Fund  for  contribution  to  the 
Lower  Colorado  River  Basin 
Development  Fund  pursuant  to  section 
1543(c)(2)  of  the  Basin  Act  as  amended 
by  the  Hoover  Power  Plant  Act  to 
provide  revenue  for  the  purposes  of 
sections  1543(f)  and  1543(g)  of  the  Basin 
Act. 

(0  AH  annual  costs  will  be  calculated 
based  on  a  Federal  fiscal  year.  To 
accommodate  the  transition  from  the 
pre-1987  operating  year  of  June  1  to  May 


31  to  a  fiscal  year,  there  will  be  a  4- 
month  transition  period  beginning  June 
1. 1987.  and  ending  September  30, 1987. 

—     (g)Jf4ategrated  operation  of  the 
Boulder  Canyon  Project'wfffr  other 
Boulder  City  Area  Projects  and  other 
Federal  projects  on  the  Colorado  River, 
as  provided  in  §  904.9  of  these  General 
Regulations,  confers  a  direct  power 
benefit  upon  such  other  Boulder  City 
Area  Projects  and  such  other  Federal 
projects,  or  if  a  direct  power  benefit  is 
conferred  by  other  Boulder  City  Area 
Projects  or  other  Federal  projects  on  the 
Colorado  River  upon  the  Boulder 
Canyon  Project,  Western  shall  equitably 
apportion  such  benefits  and  appropriate 
charges  among  the  Boulder  Canyon 
Project,  other  Boulder  City  Area 
Projects,  and  other  Federal  projects  on 
the  Colorado  River. 

§904.6    Charge  for  capacity  and  firm 
tnergy. 

The  charge  for  Capacity  and  Firm 
Energy  from  the  Project  shall  be 
composed  of  two  separate  charges;  a 
charge  to  provide  for  the  basic  revenue 
requirements,  as  identified  in 
paragraphs  (b),  (c),  and  (d)  of  §  904.5  of 
these  General  Regulations  (Base 
Charge),  and  a  charge  to  provide  the 
surplus  revenue  for  the  Lower  Cobrado 
River  Basin  Development  Fund 
contribution,  as  Identified  in  paragraph 
(e)  of  S  904.5  of  these  General 
Regulations  (Lower  Basin  Development 
Fund  Contribution  Charge). 

§904.7    BaMcharga. 

(a)  The  Base  Charge  shall  be 
developed  by  the  Administrator  and 
promulgated  in  accordance  with 
appropriate  DOE  regulations.  The  Base 
Charge  shall  be  composed  of  a  capacity 
component  and  an  energy  component. 

(b)  The  capacity  component  of  the 
Base  Charge  shall  be  a  dollar  per 
kilowattmonth  amount  determined  by 
(1)  multiplying  the  estimated  average 
annual  revenue  requirement  developed 
pursuant  to  paragraphs  (b),  (c),  and  (d) 
of  S  904.5  of  these  General  Regulations 
by  50  percent,  and  (2)  dividing  the 
results  of  that  multiplication  by  the 
estimated  average  annual  kW  rating  of 
the  Project,  and  (3)  dividing  the  quotient 
by  12.  The  total  estimated  kW  rating 
will  be  based  on  the  powerplant  output 
capability  with  all  units  in  service  at  498 
feet  of  net  effective  head  or  1,951,000 
kW,  whichever  is  lets.  The  capacity 
component  of  the  Base  Charge  shall  be 
applied  each  bilhng  period  to  each  kW 
of  rated  output  to  which  each  Contractor 
is  entitled  by  Contract.  Adjustments  to 
the  application  of  the  capacity 
component  shall  be  made  during  outages 


which  cause  significant  reductions  in 
capacity  as  provided  by  the  Contract. 

(c)  The  energy  component  of  the  Base 
Charge  shall  be  a  mills  per  kWh  amount 
'    determined.by  (11  multiplying  the 
estimated  aver^ge'anniial  revenue     — 
requirements  developed  pursuant  to    - 
paragraphs  (b),  (c),  and  (d)  of  S  904.5  of 
these  General  Regulations  by  50  percent 
and  (2)  dividing  the  results  of  that 
multiplication  by  the  average  annual 
kWh  estimated  to  be  available  from  the 
Project.  The  energy  component  of  the 
Base  Charge  shall  be  apphed  to  each 
kWh  made  available  to  each  Contractor, 
as  provided  for  by  Contract,  except  for 
the  energy  purchased  by  Western,  at  the 
request  of  a  Contractor,  to  meet  that 
Contractor's  deficiency  In  Firm  Energy 
pursuant  to  section  105(a)(2)  of  the 
Hoover  Power  Plant  Act  (43  U.S.C. 
619(a)(2))  and  section  F  of  the 
Conformed  Criteria,  and  that 
Contractor's  Uprating  Program  credit 
carry  forward,  as  provided  by  Contract, 

(d)  Application  of  the  Base  Charge  to 
capacity  and  energy  overruns  will  be 
provided  for  by  Contract.  The  capacity 
component  and  the  energy  component  of 
the  Base  Charge  shall  be  applied  each 
billing  period  for  each  Contractor. 

(e)  The  Base  Charge  ahall  be  reviewed 
annually.  The  Base  Charge  shall  be 
adjusted  either  upward  or  downward, 
when  necessary  and  administratively 
feasible,  to  assure  sufficient  revenues  to 
effect  payment  of  all  coits  and  financial 
obligations  associated  with  the  Project 
pursuant  to  paragraphs  (b),  (c),  and  (d) 
of  §  904.5  of  these  General  Regulations. 
The  Administrator  shall  provide  all 
Contractors  an  opportunity  to  comment 
on  any  proposed  adjustment  to  the  Base 
Charge  pursuant  to  the  DOE's  power 
rate  adjustment  procedures  then  in 
effect. 

§904.8    Lower  basin  devetopmcnt  fund 
contribution  charge.         | 

(a)  The  Lower  Basin  Development 
Fund  Contribution  Charge  will  be 
developed  by  the  Administrator  of 
Western  on  the  basis  that  the  equivalent 
of  4V4  mills  or  2\4  mills  per  kWh.  as 
appropriate,  required  to  be  included  in 
the  rates  charged  to  purchasers  pursuant 
to  section  1543(c)(2)  of  the  Basin  Act.  as 
amended  by  the  Hoover  Power  Plant 
Act,  shall  be  collected  from  the  energy 
sales  of  the  Project. 

(b)  The  Lower  Basin  Development 
Fund  Contribution  Charge  shall  be 
applied  to  each  kWh  made  available  to 
each  Contractor,  as  provided  for  by 
Contract,  except  for  the  anergy 
purchased  by  Western  at  the  reijuest  of 
a  Contractor  to  meet: 
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(1)  That  Contractor's  deficiency  in 
Firm  Energy,  pursuant  to  section 
105(a)(2)  of  the  Hoover  Power  Plant  Act 
(43  U.S.C.  ei9(a)(2))  and  section  F  of  the 
Conformed  Criteria:  and  - 

(2)  That  Contractor's  Uprating 
Program  credit  carry  forward  as 
provided  by  Contract.  A  4Vi  mills  per 
kWh  charge  shall  be  applied  to  each 
kWh  made  available  to  an  Arizona 
Contractor,  and  a  2V4  mills  per  kWh 
charge  shall  be  applied  to  each  kWh 
made  available  to  a  California  or 
Nevada  Contractor;  provided,  that  after 
the  repayment  period  of  the  Central 
Arizona  Project,  a  2V4  mills  per  kWh 
charge  shall  be  applied  to  each  kWh 
made  available  to  the  Arizona, 
California,  and  Nevada  Contractors.  The 
Lower  Basin  Development  Fund 
Contribution  Charge  shall  be  applied  to 
energy  overruns.  The  Lower  Basin 
Development  Fund  Contribution  Charge 
shall  be  applied  each  billing  period  for 
each  Contractor. 

§  904.9    Excess  capacity. 

(a)  If  the  Uprating  Program  results  in 
Excess  Capacity,  Western  shall  be 
entitled  to  such  Excess  Capacity  to 
integrate  the  operation  of  the  Boulder 
City  Area  Projects  and  other  Federal 
Projects  on  the  Colorado  River.  Specific 
criteria  for  the  use  of  Excess  Capacity 
by  Western  will  be  provided  by 
Contract.  All  Excess  Capacity  not 
required  by  Western  for  the  purposes 
specified  by  Contract  will  be  available 
to  all  Contractors  at  no  additional  cost 
on  a  pro  rata  basis  based  on  the  ratio  of 
each  Contractor's  Capacity  allocation  to 
the  total  Capacity  allocation. 

(b)  Credits  for  benefits  resulting  from 
project  integration  shall  be  determined 
by  Western  and  such  benefits  shall  be 
apportioned  in  accordance  with 
paragraph  (9)  of  S  904.5  of  these  General 
Regulations. 

§  904. 1 0    Excess  energy. 

(a)  If  excess  Energy  is  determined  by 
the  United  States  to  be  available,  it  shall 
be  made  available  to  the  Contractors,  in 
accordance  with  the  priority  entitlement 
of  section  105(a)(1)(C)  of  the  Hoover 
Power  Plant  Act  (43  U.S.C.  619(a)(1)(c)). 
After  the  annual  first-  and  second- 
priority  entitlement  to  excess  energy  has 
been  obligated  for  delivery.  Western 
will  make  available  one-third  of  the 
third-priority  excess  energy  to  the 
Arizona  Power  Authority,  one-third  to 
the  Colorado  River  Commission  of 
Nevada,  and  one-third  to  the  California 
Contractors. 

(b)  Western  will  make  available  third- 
priority  excess  energy  to  the  California 
Contractors  based  on  the  following 
formula: 


F=V4(A/B  +  C/D)(E);  Where: 

A  =  Contractor's  allocated  Capacity 

B  =  Total  California  allocated  Capacity 

C  =  Contractor's  allocated  Firm  Energy 

D=Totai  California  alTocaTed  Firm  Energy 
E=Third-priority  Excess  Energy  available  to 

California 
F— Contractor's  third-priority  Excess  Energy 

(c)  The  charge  for  all  Excess  Energy 
shall  be  the  charge  for  Boulder  Canyon 
Project  Firm  Energy  existing  at  the  time 
the  Excess  Energy  is  made  available  to 
the  Contractor,  including  the 
appropriate  Lower  Basin  Development 
Fund  Contribution  Charge. 

§904.11    Ley  off  Of  energy. 

(a)  If  any  Contractor  determines  that 
it  is  temporarily  unable  to  utilize  Firm 
Energy  or  Excess  Energy,  Western  will, 
at  the  Contractor's  request,  attempt  to 
lay  off  the  Firm  Energy  or  Excess  Energy 
the  Contractor  declares  to  be  available 
for  lay  off,  pursuant  to  the  provisions  for 
lay  off  of  energy  specified  in  the 
Contract. 

(b)  If  Western  is  unable  to  lay  off  such 
energy,  or  if  the  Contractor  fails  to 
request  Western  to  attempt  to  lay  off  the 
energy,  the  Contractor  will  be  billed  for 
the  Firm  Energy  or  Excess  Energy  that 
was  available  to  the  Contractor  but 
could  not  be  delivered  to  the  Contractor 
or  sold  to  another  customer. 

(c)  In  the  event  that  Western  must  lay 
off  the  Firm  Energy  or  Excess  Energy  at 
a  rate  lower  than  the  effective  Firm 
Energy  rate,  the  Contractor  will  be 
billed  for  the  difference  between  the 
amount  that  Western  would  have 
received  at  the  then  existing  Firm 
Energy  rate,  including  the  appropriate 
Lower  Basin  Development  Fund 
Contribution  Charge,  and  the  amount 
actually  received. 

§  904.12    Payments  to  contractors. 

(a)  Funds  advanced  to  the  Secretary 
of  the  Interior  for  the  Uprating  Program 
and  costs  reasonably  incurred  by  the 
Contractor  in  advancing  such  funds,  as 
approved  by  Western,  shall  be  returned 
to  the  Contractor  advancing  the  funds 
during  the  Contract  period  through 
credits  on  that  Contractor's  power  bills. 
Appropriate  credits  will  be  developed 
and  applied  pursuant  to  terms  and 
conditions  agreed  to  by  contract  or 
agreement. 

(b)  All  other  obligations  of  the  United 
States  to  return  funds  to  a  Contractor 
shall  be  repaid  to  such  Contractor 
through  credits  on  power  bills,  with  or 
without  interest,  pursuant  to  terms  and 
conditions  agreed  to  by  contract  or 
agreement. 

§904.13    Dispute*. 

(a)  All  actions  by  the  Secretary  of 
Energy,  acting  by  and  through  the 


Administrator  of  Western,  shall  be 
binding  unless  or  until  reversed  or 
modiHed  in  accordance  with  provisions 
conlatned  herein. 

(b)  Any  disputes  or  disagreements  as 
to  interpretation  or  performance  of  the 
provisions  of  these  General  Regulations 
under  the  responsibility  of  Western 
shall  first  be  presented  to  and  decided 
by  the  Administrator.  The  Administrator 
shall  be  deemed  to  have  denied  the 
Contractor's  contention  or  claim  if  it  is 
not  acted  upon  within  ninety  (90)  days 
of  its  having  been  presented. 

(c)  The  decision  of  the  Administrator 
shall  be  final  unless,  within  thirty  (30) 
days  from  the  date  of  such  decision,  a 
written  request  for  arbitration  is 
received  by  the  Administrator.  The 
Administrator  shall  have  ninety  (90) 
days  from  the  date  of  receipt  of  a 
request  for  arbitration  either  to  concur 
in  or  deny  in  writing  the  request  for  such 
arbitration.  Failure  by  the  Administrator 
to  take  any  action  within  the  ninety  (90) 
day  period  shall  be  deemea  a  denial  of 
the  request  for  arbitration,  in  the  event 
of  a  denial  of  a  request  for  arbitration, 
the  decision  of  the  Administrator  shall 
become  final.  Upon  a  decision  becoming 
final,  the  disputing  Contractor's  remedy 
lies  with  the  appropriate  Federal  court. 
Any  claim  that  a  final  decision  of  the 
Administrator  violates  any  right 
accorded  the  Contractor  under  the 
Project  Act.  the  Adjustment  Act.  or  Title 
I  of  the  Hoover  Power  Plant  Act  is 
barred  unless  suit  asserting  such  claim 
is  filed  in  a  Federal  court  of  competent 
jurisdiction  within  one  (1)  year  after 
final  refusal  by  the  Administrator  to 
correct  the  action  complained  of,  in 
accordance  with  section  105(h)  of  the 
Hoover  Power  Plant  Act. 

(d)  When  a  timely  request  for 
arbitration  is  received  by  the 
Administrator  and  the  Administrator 
concurs  in  writing,  the  disputing 
Contractor  and  the  Administrator  shall, 
within  thirty  (30)  days  after  receipt  of 
notice  of  such  concurrence,  each  name 
one  arbitrator  to  the  panel  of  arbitrators 
which  will  decide  the  dispute.  All 
arbitrators  shall  be  skilled  and 
experienced  in  the  field  pertaining  to  the 
dispute.  In  the  event  there  is  more  than 
one  disputing  Contractor,  the  disputing 
Contractors  shall  collectively  name  one 
arbitrator  to  the  panel  of  arbitrators.  In 
the  event  of  their  failure  collectively  to 
name  such  an  arbitrator  within  fifteen 
(15)  days  after  their  first  meeting,  that 
arbitrator  shall  be  named  as  provided  in 
the  Commercial  Arbitration  Rules  of  the 
American  Arbitration  Association.  The 
two  arbitrators  thus  selected  shall  name 
a  third  arbitrator  within  thirty  (30)  days 
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of  their  first  meeting.  In  the  event  of 
,  their  failure  to  so  name  such  third 
arbitrator,  that  arbitrator  shall  be  named 
as  provided  in  the  Commercial 
Arbitration  Rules  of  the  American 
Arbitration  Association.  The  third 
arbitrator  shall  act  as  chairperson  of  the 
panel.  The  arbitration  shall  be  governed 
by  the  Commercial  Arbitration  Rules  of 
the  American  Arbitration  Association. 
The  arbitration  shall  be  limited  to  the 
issue  submitted.  The  panel  of  arbitrators 
shall  not  rewrite,  change,  or  amend 
these  General  Regulations  or  the 
Contracts  of  any  of  the  parties  to  the 


dispute.  The  panel  of  arbitrators  shall 
render  a  final  decision  in  this  dispute 
within  sixty  (60)  days  after  the  date  of 
the  naming  of  the  third  arbitrator.  A 
decision  of  any  two  of  the  three 
arbitrators  named  to  the  panel  shall  be 
final  and  binding  on  all  parties  involved 
in  the  dispute. 


§  904.14    Future  regulations. 

(a)  Western  may  from  time  to  time 
promulgate  such  additional  or 
amendatory  regulations  as  deemed 
necessary  for  the  administration  of  the 
Project  in  accordance  with  applicable 
law;  provided,  that  no  right  under  any 


Contract  shall  be  impaired  or  obligation 
thereunder  be  extended  thereby. 

(b)  Any  modification,  extension,  or 
waiver  of  any  provision  of  these 
General  Regulations  granted  for  the 
benefit  of  any  one  or  more  Contractors 
shall  not  be  denied  to  any  other 
Contractor. 

(c)  Western  reserves  the  right  to 
terminate,  modify,  or  extend  these 
regulations,  either  partially  or  in  their 
entirety,  to  the  extent  permitted  by  law 
or  existing  contract. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668  and  690 

Student  Assistance  General  Provisions 
and  Pell  Grant  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 


summary:  Starting  with  the  1987-88 
award  year,  the  Secretary  of  Education 
is  eliminating  the  Alternate 
Disbursement  System  of  making  awards 
to  students  under  the  Pell  Grant 
Program.  Under  that  System,  the 
Secretary,  rather  than  the  institution  the 
student  is  attending,  calculates  and 
disburses  Pell  Grant  awards  to  students. 
The  Secretary  is  amending  the  Pell 
Grant  Program  regulations,  34  CFR  Part 
690,  to  revoke  Subpart  H, 
"Administration  of  Grant  Payments — 
Alternate  Disbursement  System  (ADS)," 
and  to  eliminate  references  to  the 
Alternate  Disbursement  System  in  the 
other  subparts  of  Part  690  as  well  as  in 
the  Student  Assistant  General 
Provisions  regulations,  34  CFR  Part  668. 
The  Secretary  is  eliminating  the 
Alternate  Disbursement  System  because 
he  believes  that  the  reasons  for 
operating  the  System  no  longer  justify 
the  cost  to  the  Department  of  operating 
it. 

The  Pell  Grant  Program  is  authorized 
by  section  411  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA),  20 
U.S.C.  1070a. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later,  if  Congress 
takes  certain  adjournments.  It  should  be 
noted,  however,  that  these  regulatory 
amendments  apply  only  to  the  award  to 
student  financial  assistance  under  the 
Poll  Grant  Program  for  award  years 
beginning  on  or  after  July  1, 1987.  If  you 
want  to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  (ED)  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Sellers,  Chief,  Pell  Grant  Policy 
Section,  or  Ms.  Carney  McCullough,  Pell 
Grant  Program  Specialist,  Office  of 
Student  Financial  Assistance,  U.S. 
Department  of  Education,  (ROB-3,  Room 
4318],  400  Maryland  Avenue  SW., 
Washington,  DC  20202.  Telephone  (202) 
472-4300. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  developed  two  systems  for 
paying  Pell  Grants  to  students,  the 

Regular  Disbursement  System  (RDS) 

and  the  Alternate  Disbursement  Systein 
(ADS).  Under  the  RDS,  the  institution 

determines  whether  a  student  18  eligible 

to  receive  a  Pell  Grant  and  the  amount 


of  that  grant.  It  fiien  disburses  the  grant 
to  the  student  by  crediting  the  student's 
institutional  account  or  paying  the  grant 
directly  to  the  student.  The  Secretary 
provides  money  to  RDS  institutions  for 
these  disbursements. 

The  ADS  was  developed  to 
accommodate  institutions  that  did  not 
wish  to  involve  themselves  directly  in 
the  administration  of  the  Pell  Grant 
Program.  Under  the  ADS,  the  institution 
determines  whether  a  student  is  eligible 
to  receive  a  Pell  Grant,  but  ED 
determines  the  amount  of  that  grant.  ED 
then  disburses  the  grant  to  the  student 
by  mailing  a  check  to  the  student.  Thus 
under  the  ADS,  ED  essentially  carries 
out  many  financial  aid  office  functions 
for  an  ADS  institution,  at  no  cost  to  the 
institution,  that  RDS  institutions  carry 
out  directly  or  through  a  financial  aid 
service. 

Each  RDS  and  ADS  institution 
receives  an  administrative  cost 
allowance  of  $5  for  each  student  who 
receives  a  Pell  Grant  at  that  institution. 
In  addition,  the  ADS  costs  ED  over  $1 
million  annually  to  administer,  yet  the 
ADS  serves  only  35-40  thousand  of  the 
2.83  million  students  who  receive  Pell 
Grants  annually.  ED  believes  that  it  is 
no  longer  necessary  or  appropriate  to 
continue  this  subsidy  for  ADS 
institutions  and  that  ADS  institutions 
will  be  able  to  administer  the  Pell  Grant 
Program  properly  under  the  RDS  by 
either  hiring  their  own  staff  or  by 
contracting  with  financial  aid 
consultants  with  the  expertise  to 
provide  that  administration. 

Revisions  to  the  Notice  of  Proposed 
Rulemaking 

No  significant  changes  have  been 
made  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  of  August  22. 1986.  51 
FR  30190-30191. 

Summary  of  Consnents  and  Responses 

A  summary  of  the  comments  received 
and  the  Department's  response  to  these 
comments  follow. 

Comment:  Several  commenters  noted 
that  administering  the  Pell  Grant 
Program  under  the  RDS  would  require 
additional  work  by  institutions  currently 
under  ADS.  As  a  result,  these 
institutions  would  need  to  hire 
additional  staff  or  to  contract  with  a 
financial  aid  consultant  at  an  increased 
cost  to  the  institution. 

Response:  No  change  has  been  made. 
The  Secretary  already  pays  an 

administrative  cost  allowance  of  $5  per 

Pell  Grant  recipient  to  both  ADS  and 

RDS  institutions  to  assist  in  defraying 

the  cost  of  administering  the  Pell  Grant 

r>rogram.  The  Secretary  believes  that  it 


is  no  longer  appropriate  to  subsidize 
ADS  institutions  in  their  participation  in 
the  Pell  Grant  Program  and  is  therefore 
placing  them  on  an  equal  financial 
footing  with  RDS  institutions. 

Comment:  Several  commenters  felt 
that  the  elimination  of  the  ADS  would 
force  small  institutions  without 
appropriate  administrative  or  financial 
capabilities  to  withdraw  from 
participation  in  the  Pell  Grant  Program, 
and  as  a  result,  their  eligible  students 
would  no  longer  receive  Pell  Grants. 

Response:  No  change  has  been  made. 
It  is  not  the  Department's  intent  to  force 
ADS  institutions  to  withdraw  from  the 
Pell  Program  and,  therefore,  prevent 
eligible  students  from  receiving  Pell 
Grants.  These  institutions  can  hire 
employees  in  their  financial  aid  office 
with  the  requisite  background  and 
experience  or  can  employ  a  financial  aid 
consultant  to  perform  these  PeH  Grant 
functions. 

Comment:  Several  commenters 
indicated  that  their  ADS  institutions 
would  convert  to  RDS  but  that  ADS 
institutions  which  convert  will  need 
substantial  training  in  the 
administration  of  the  Pell  Grant  Program 
under  the  RDS. 

Response:  No  change  has  been  made. 
The  Secretary  will  offer  training  and 
technical  assistance  to  institutions 
which  convert  from  ADS  to  RDS  in  the 
administration  of  the  Pell  Grant 
Program. 

Comment:  Several  commenters 
suggested  alternative  ways  for  the 
Secretary  to  save  money  without 
completely  eliminatiiig  ADS  such  as 
eliminating  the  administrative  cost 
allowance  for  ADS  institutions  and 
charging  a  processing  fee  to  institutions 
utilizing  ADS. 

Response:  No  change  has  been  made. 
The  Secretary  has  considered 
alternatives  such  as  those  mentioned 
before  proposing  the  elimination  of 
ADS.  The  administrative  cost  allowance 
for  institutions  with  Bell  Grant 
recipients  is  prescribed  by  law  and 
cannot  be  eliminated.  It  is  impractical 
for  the  Secretary  to  continue  to 
administer  the  ADS  and  charge  the 
participants  a  user  fee. 

Moreover,  the  processing  fee  that  ED 
would  charge  would  probably  not  be 
significantly  less  than  the  cost  of 
employing  a  financial  aid  consultant  to 
administer  the  Pell  Grant  Program. 

Comment:  Three  commenters  pointed 
out  that  some  institutions  participate  in 
the  Pell  Grant  Program  through  ADS 

because  institutional  dictates  pirohibit 

the  schools  from  accepting  Federal 
funds  which  are  not  designated  for 

specific  students.  The  ADS  allows 
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institutions  to  act  as  intermediaries  for 
the  students. 

Response:  No  change  has  been  made. 
Whether  an  institution  participates 
under  ADS  or  RDS.  Pell  Grant  monies 
are  designated  for  specific  students,  and 
institutions  do  not  select  the  recipients 
of  Pell  Grants.  Therefore,  institutions 
such  as  those  described  by  the 
commenters  continue  to  act  only  as 
intermediaries  under  the  RDS. 

Comment:  One  commenter  suggested 
that  the  ADS  be  phased  out  in  order  to 
assist  students  who  enrolled  in 
programs  with  the  belief  that  Federal 
funds  would  be  available  to  them  for  the 
duration  of  their  program. 

Response:  No  change  has  been  made. 
Phasing  out  the  ADS  would  be 
extremely  costly  to  the  Department  and 
would  not  benefit  a  large  number  of 
students. 

Comment:  Several  commenters 
supported  the  Secretary's  proposal  to 
eliminate  the  ADS  as  a  means  of  cost 
saving  without  sacrificing  the 
availability  of  funds  for  student 
financial  assistance  and  as  an 
opportunity  to  bring  equity  to  the  Pell 
Grant  Program,  thereby  facilitating  the 
processing  of  financial  aid  for  students. 

Response:  The  Secretary  agrees  with 
the  commenters  and  is  eliminating  the 
ADS. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  classified  as  nonmajor 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  CertiGcation 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Most  of  the  institutions  that 
participate  in  ADS  have  very  few  Pell 
Grant  recipients.  Those  institutions 
which  are  considered  small  entities  and 
have  a  large  number  of  Pell  Grant 
recipients  will  still  be  able  to  participate 
in  the  Pell  Grant  Program  by  contracting 
with  financial  aid  services  for  the 
calculation  and  payment  of  grants  rather 
than  expanding  their  administrative 
functions. 

Paperwork  Reduction  Act  of  1960 

These  regulations  do  not  contain  any 

information  collection  requirements  and 

are.  therefore,  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 

Act  of  1960  (Pub.  L.  96-511)  which 

governs  such  requirements. 


Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects 

34  CFR  Part  668 

Administrative  practice  and  * 
procedures,  Colleges  and  universities. 
Consumer  protection,  Education  loan 
programs — education.  Grant  programs — 
education.  Student  aid. 

34  CFR  Part  690 

Administrative  practice  and 
procedure.  Education.  Education  of 
disadvantaged.  Grant  programs — 
education.  Student  aid. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provisions  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance: 
No.  84.063,  Pell  Grant  Program) 

Dated:  November  14. 1986. 
William  J.  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Parts  668  and 
690  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088, 1091,  1092. 
1094.  and  1141:  50  U.S.C.  App.  482.  unless 
otherwise  noted. 

S  668.14    (AuMfided] 

2.  In  S  668.14.  "or"  is  inserted  after  the 
semicolon  at  the  end  of  paragraph 
(c)(l){ii).  ";  or"  is  removed  at  the  end  of 
paragraph  (c)(2)  and  a  period  is  inserted 
in  that  place,  and  paragraph  (c)(3)  is 

removed. 

§6«S.21      [AmeodecJl 

3.  In  S  668.21,  paragraph  (a)(3)  is 

removed. 


§668.22    (Ammded) 

4.  In  S  668.22,  in  paragraph  (a)(1).  the 
term  "(Regular  Disbursement  System)" 
is  removed. 

5.  In  §  668.32.  paragraph  (d)  is  revised 
to  read  as  follows: 


S  668.32 
purpose. 


Statement  of  educational 


(d)  Until  a  student  who  is  applying  for 
title  IV,  HEA  program  assistance  under 
the  Pell  Grant,  campus-based,  or  State 
Student  Incentive  Grant  programs  files  a 
Statement  of  Educational  Purpose  with 
the  institution,  an  institution  may  not, 
for  any  period  of  instruction,  disburse 
funds  to  the  student  under  any  title  IV. 
HEA  program. 

(Autiiority:  20  U.S.C.  1091).  "^ 

§668.33    [Amended] 

6.  In  S  668.33,  "or"  is  inserted  after  the 
semicolon  at  the  end  of  paragraph 
(a)(l)(i),  ";  or"  is  removed  at  the  end  of 
paragraph  (a)(l)(ii)  and  a  period  is 
inserted  in  that  place,  and  paragraph 
(a)(l)(iii)  is  removed. 

§668.41    [Amended] 

7.  In  §  668.41,  the  phrase  ",  including 
the  Pell  Grant  Program  under  the 
Alternate  Disbursement  System  (ADS)," 
is  removed. 

§668.85    [Amended] 

8.  In  S  668.85.  in  paragraph  (c)(1),  the 
phrase  "or  to  the  Secretary  if  the  student 
is  attending  an  institution  which  is 
under  the  alternate  disbursement 
system,"  is  removed. 

PART  690— PELL  GRANT  PROGRAM 

9.  The  authority  for  Part  690  continues 
to  read  as  follows: 

Authority:  20  U.S.C.  1070a,  unless 
otherwise  noted. 

Subpart  H— [Removed] 

10.  Subpart  H  of  Part  690  (§|  690.91- 
690.101)  is  removed. 

§690.2    [Amended] 

11.  In  §  690.2,  paragraph  (b),  the 
defmitions  for  "ADS  institution"  and 
"RDS  institution"  are  removed. 

§690.3    [Amended] 

12.  In  §  690.3,  paragraph  (c)  is 
removed. 

§  690.7    [Amended]  .> 

13.  In  §  690.7,  paragraph  (b), 

intro(]uctory  text,  the  phrase  "(or  to  the 

Secretary  if  it  is  an  ADS  institution)"  is 

removed,  the  term  "RDS"  is  removed  in 

paragraph  (c)  introductory  text,  and 

paragraph  (d)  is  removed. 
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14.  Section  690.61  is  revised  to  read  as 
follows: 

§  690.61    Submission  process  and  deadline 
for  student  aid  report. 

(a)  Submission  process.  (1)  In  order  to 
receive  a  Pell  Grant  at  an  institution,  a 
student  shall  submit  a  valid  Student  Aid 
Report  (SAR)  to  that  institution. 

(2)  An  institution  is  entitled  to  rely  on 
SAR  information  except  under 
conditions  set  forth  in  §§  668.16(f)  and 
668.6Q. 

(b)  Student  Aid  Report  deadline.  (1) 
Except  as  noted  in  §  668.60,  to  receive  a 
Pell  Grant  for  an  award  year,  a  student 
shall  submit  the  relevant  parts  of  the 
SAR  to  his  or  her  institution  by  June  30 
of  that  award  year. 

(2)  Except  as  noted  in  §  680.60,  to 
receive  a  Pell  Grant  for  an  award  year,  a 
student  shall  submit  the  relevant  parts 
of  the  SAR  to  an  institution  while  he  or 


she  is  still  enrolled  and  eligible  for 
payment  at  that  institution. 

Authority:  20  U.S.C.  1070a. 

15.  In  §  690.65,  paragraphs  (a),  (b),  and 
(c)  are  revised  to  read  as  follows: 

§  690.65    Transfer  student;  attendance  a^ 
more  ttian  one  Institution  during  an^wafd^ 
year. 

(a)  If  a  student  who  receives  a  Pell 
Grant  at  one  institution  subsequently 
enrolls  at  a  second  institution  in  the 
same  award  year,  the  student  shall 
submit  an  SAR  to  the  second  institution 
to  receive  a  grant  at  the  second 
institution.  (The  institution  shall  follow 
the  procedures  regarding  transfer 
students  set  forth  in  34  CFR  668.14.) 

(b)  The  second  institution  shall 
calculate  the  student's  award  according 
to  §  690.63. 

(c)  The  second  institution  may  pay  a 
Pell  Grant  for  only  that  portion  of  the 


award  year  in  which  a  student  is 
enrolled  at  that  institution.  The  grant 
amount  must  be  adjusted  if  necessary  to 
ensure  that  the  grant  does  not  exceed 

.  the  student's  Scheduled  Pell  Grant  for 
that  award  year. 

•  •        *        •        •        t 

§  690.66    [Amended] 

16.  In  §  690.66,  paragraph  (d)  is 
removed. 

17.  In  §  §  690.3,  690.63,  690.66,  the 
heading  for  Subpart  G  of  Part  690 
(§§690.71-690.84),  690.71,  690.72, 
690.73,  and  690.74  the  terms  "Regular 
Disbursement  System"  and  "RDS"  are 
removed  wherever  they  appear. 

§690.73    [Amended] 

18.  In  §  690.73,  paragraph  (e)  is 
removed. 

[FR  Doc.  86-26730  Filed  11-26-86;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00234;  FRL  3120-41 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG).  The 
meeting  will  be  open  to  the  public. 
date:  Monday,  December  15,  and 
Tuesday,  December  16, 1986,  beginning     '> 
at  8:30  a.m.  on  December  15  and  ending 
by  mid-afternoon  on  December  16. 


address:  The  meeting  will  be  held  at: 

Hyatt-Regency— Crystal  City.  2799 

Jefferson  Davis  Highway,  Arlington,  VA 

22202,  (703-486-1234). 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

Philip  H.  Gray,  Jr.,  Office  of  Pesticide 
Programs  (TS-766C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  1115C,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
(703-557-7096). 

SUPPLEMENTARY  INFORMATION:  The 

tentative  agenda  for  the  meeting  thus  far 
includes  the  following  topics: 

1.  A  status  report  by  the  Director, 
Office  of  Pesticide  Pro^^ms,  on  ongoing 
FIFRA-State  issues. 


2.  Action  items  from  the  July  1986 
meeting  of  the  SFIREG. 

3.  Regional  reports. 

4.  Working  Committee  Reports. 

5.  Presentations  by  the  Office  of 
Pesticide  Program's  Registration 
Division  on  issues  of  interest  to  State 
Lead  Agencies. 

6.  Presentations  by  the  Office  of 
Compliance  Monitoring  on  issues  of 
interest  to  State  Lead  Agencies. 

7.  Other  topics  as  appropriate. 
Dated:  November  17, 1986. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  88-27002  Filed  11-26-86;  11:17  am) 
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LIST  OF  PUBLIC  LAWS 


Note:  The  Fisting  of  public 

laws  enacted  during  the 

second  session  of  the  98th 

Congress  has  t)een 

completed. 

[Last  listing:  Nov.  20] 

The  listing  will  be  resumed 
when  bills  are  enacted  into 
public  law  during  the  first 
session  of  the  100th  Congress 
which  convenes  on  January  6 
1987. 


IV 


Fgdecai  aegjg^  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  Reader  Aids 


VOL 


650 40468 

652 _  43055 

655 -43056 

661 „ _.  42273 


IV 


Fgdecai  aegjg^  /  Vol.  51.  No.  229  /  Friday.  November  28.  1986  /  Reader  Aids 


fiSO 40468 

e52 _  43055 

655 -43056 

661 „ _.  42273 

863 ^... „.  43057 

672...._ ^ „ -42603 

685 ^...„ -41989 


LIST  OF  PUBLIC  LAWS 


^  Note:  The  fisting  of  public 
^  laws  enacted  during  the 

second  session  of  the  ddth 

Congress  has  been 

completed. 

[Last  Iistiit|:  Nov.  20] 

The  listing  win  be  resumed 
When  bills  (ire  enacted  into 
public  law  <luring  the  first 
session  of  Jhe  100th  Congress 
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